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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  29 

[Docket  No.  TB-9»-10] 

RIN  0S81-AB65 

Tobacco  Inspection;  Subpart  B — 
Regulations 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  conunentj. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  amending  the 
regulations  governing  permissive 
inspection  of  tobacco  to  provide  for 
special  tests  and  services  requested  by 
the  industry.  This  regulatory  change  is 
based  on  a  recommendation  by  the 
Burley  Tobacco  Advisory  Committee  to 
provide  moisture  testing  for  burley 
tobacco.  The  buying  segment  of  the 
tobacco  industry  has  requested  that 
moisture  testing  be  performed  by  AMS 
on  ail  burley  tobacco  marketed  during 
the  1999-2000  marketiag  season.  These 
amendments  will  provide  regulatory 
authority  to  conduct  moisture  testing 
and  collect  fees  and  charges  for  these 
services. 

"bATES:  Effective  December  3, 1999; 
comments  received  by  January  31,  2000, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Send  comments  to  John  P. 
Dimcan  in.  Deputy  Administrator, 
Tobacco  Programs,  Agricultural 
Marketing  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA), 
Room  502  Annex  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456;  or 
Fax:  (202)  205-0235.  Comments  will  be 
made  available  for  public  inspection  at 
this  location  during  regular  business 
houis. 


FOR  FURTHER  rNFORMMTION  CONTACT:  John 
P.  Duncan  in.  Deputy  Administrator, 
Tobacco  Programs.  AMS.  USDA,  Room 
502  Annex  Building,  P.O.  Box  96456. 
Washmgton,  DC  20090-6456;  telephone: 
(202)  505-0567,  Fax:  (202)  205-0235. 
SUPPLEMENTARY  INFORMATION:  This  rule 
will  amend  the  regulations  governing 
the  permissive  inspection  of  tobacco 
pursuant  to  the  provisions  of  the 
Tobacco  Inspection' Act  (49  Stat  741.  7 
U.S.C.  511  etseg). 

The  Burley  Tobacco  Advisory 
Committee  made  a  recommendation  on 
Jime  10, 1999,  that  AMS  conduct 
moisture  testing  on  all  biu-ley  tobacco 
offered  for  sale  at  designated  auction 
markets.  The  recommendation  was 
contingent  on  successful  price 
negotiations  between  the  buying 
segment  and  burley  tobacco  warehouse 
operators.  The  committee  further 
recommended  that  tobacco  marketed  in 
an  experimental  unitized  package  be 
turned  90  degrees  within  the  row  as  a 
cpndition  of  the  testing  process. 

During  the  1998-1999  marketing 
season,  approximately  60  million 
pounds  of  burley  tobacco  was  sold  in 
the  experimental  unitized  package  and 
tested  for  moisture  content  by  the 
warehouse  operators.  The  unitized  bale 
is  a  new  experimental  package 
consisting  of  an  even  nimiber  of 
traditional  burley  bales  with  one 
additional  bale  opened  and  evenly 
arranged  on  top  which  is  securely 
botmd  with  metal  wires  to  form  a 
rectangular  cube. 

Due  to  integrity  issues  between  the 
buying  and  warehouse  segments  of  the 
industry,  it  was  recommended  that  a 
third  party  entity  perform  the  moistmre 
testing.  After  three  months  of 
discussions  and  negotiations  by  the 
buying  segment  and  the  Burley  Auction 
Warehouse  Association,  representing  95 
percent  of  burley  tobacco  warehouse 
operators,  a  commitment  was  obtained 
from  the  four  major  tobacco  companies 
purchasing  burley  tobacco  to  reimburse 
AMS  $.0020  per  poimd  for  providing 
moisture  testing  services.  These  testing 
services  would  be  conducted  on  all 
burley  tobacco,  including  the  traditional 
lot  consisting  of  a  maximum  of  eight 
bales  and  the  experimental  unitized 
package,  offered  for  sale  at  designated 
markets. 

Accordingly,  this  rule  will  provide 
regulatory  authority  to  conduct  special 
testing  services  for  interested  parties 


and  charge  fees  to  recover  the  costs  of 
providing  the  service  as  determined  by 
the  Deputy  Administrator,  Tobacco 
Programs. 

This  rule  has  been  determined  to  be 
"nbn  significant"  for  purposes  of 
Executive  order  12866,  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  nJe  has  been  reviewed  imder 
Executive  Order  12866,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confiict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  ji^^cial  challenge  to  the 
provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatorv 
Flexibility  Act  (S  U.S.C.  601  et'seq),  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehouses  and 
producers  fall  within  the  confines  of 
"small  business"  which  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  There  are 
approximately  190  tobacco  warehouses 
and  approximately  30.000  producers 
and  most  warehouses  and  producers 
may  be  classified  as  small  entities.  The 
Agriculttiral  Marketing  Ser\'ice  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  hereby  found  and  determined 
upon  good  cause  that  it  is  impracticable, 
imnecessary.  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule- into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  The  1999-2000  burley 
marketing  season  is  scheduled  to  begin 
in  November  1999  and  this  action  is 
needed  as  soon  as  possible  so  that 
equipment  may  be  acquired  and  grading 
personnel  may  be  trained  in  its  use;  and 
(2)  this  interim  final  rule  provides  a  60- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  nJe. 
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Lists  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications.  Imports. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements,  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  29  is  amended  as 
follows; 

PART  29— TOBACCO  INSPECTION 

Subpart  B — Regulations 

1.  The  authority  citation  for  part  29. 
subpart  B  continues  to  read  as  follows; 

Authority:  7  DSC.  Slim  and  511r 

2.  Section  29. S6  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

$29.56    Psrmlsslv*  Impaction. 

*   *   *  Special  tests  and  services  may 
be  performed  for  interested  persons  to 
the  extent  that  available  facilities  will 
permit,  subject  to  the  payment  of  fees  as 
determined  by  the  Deputy- 
Administrator.  Tobacco  Programs. 

3  In  §  29.123.  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

$29.t23    FaeandchargM. 

(e)  Fees  for  special  tests  and  services 
will  be  determined  by  the  Deputy 
Administrator.  Tobacco  Programs. 

Dated:  Novemtier  26.  1999. 
Kathleen  A.  Merrigan, 
Administrator.  Agricultural  Marketing 
Service. 

IFR  Doc.  99-31302  Filed  12-1-99;  8:45  ami 
aniMO  cooe  M\o-a-p 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1407 

RIN  05€0-AF47 

Debarment  and  Suspeniion 

AGENCY:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  will  revise 
CCC's  regulations  setting  forth  its 
policies  with  regard  to  the  debarment 
and  suspension  of  individuals  or  Rrms 
from  participation  in  Federal 
procurement  and  nonprocurement 
activities.  The  U.S.  Department  of 
Agricultiu^  (USDA)  has  published 
USDA-wide  nonprocurement  debarment 
and  suspension  regulations,  and  CCC 
will  proceed  under  such  regulations  in 
nonprocurement  debarment  and 


suspension  actions.  CCC  will  continue 
to  proceed  under  this  part  in 
procurement  debarment  and  suspension 
actions  but  will  apply  the  provisions  of 
the  USDA  procurement  debarment  and 
suspension  regulations,  with  the 
exception  of  the  specified  debarring  and 
suspending  official,  in  such 
proctu^ment  actions. 
EFFECTIVE  DATE:  [anuary  3.  2000 
FOB  FURTHER  INFORMATION  CONTACT: 
Sharon  Hadder.  Contract  Management 
Branch.  Farm  Service  Agency, 
telephone  202-720-3816.  fax  (202)  690- 
1809.  or  e-mail  to 

Sharon Hadder€^wdc.  fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12B66 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24.  1983). 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  The  final  rule  would 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
policies  which  conflict  with  its 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  final  rule 
does  not  have  retroactive  effect.  The 
final  rule  does  not  require  that 
administrative  remedies  be  exhausted 
before  suit  may  be  filed. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act. 

The  Executive  Vice  President,  CCC, 
has  certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  principal  regulatory  change  made 
by  the  final  rule  would  be  to  provide 
that  CCC  will  proceed  under  the  USDA- 
wide  regulations  when  taking  action  to 
debar  or  suspend  participants  or 
potential  participants  in  CCC's 
nonprocurement  activities.  These 
USDA-wide  regulations  are  similar  to 
the  government -wide  common  rule  and 
would  not  impact  on  small  businesses 
as  a  group,  but  only  upon  specific 
entities  when  necessary  to  protect  the 


interests  of  CCC.  A  copy  of  this  final 
rule  has  been  submitted  to  the  General 
Counsel.  Small  Business 
Administration. 

Paperwork  Reduction  Act 

These  regulations  do  not  contain 
information  collections  that  require 
clearance  by  OMB  under  the  provisions 
of  44  U.S.C.  chapter  35. 

Discussion  of  Proposed  Rule 

This  final  rule  will  revise  existing 
CCC  regulations  to  specify  policies  that 
CCC  will  follow  in  taking  action  to 
debar  or  suspend  individuals  or  firms 
from  participation  in  Federal 
procurement  and  nonprocurement 
activities.  Currently  the  CCC  debarment 
and  suspension  regulations  at  7  CFR 
part  1407  proride  that  48  CFR  part  409. 
subpart  409.4  (§§  409.403  et  seq.]  shall 
be  applicable  to  all  CCC  debarment  and 
suspension  proceedings,  except  that  the 
authority  to  debar  and  suspend  shall  be 
reserved  to  the  Executive  Vice 
President,  CCC.  or  his  designee.  The 
regulations  at  48  CFR  part  409.  subpart 
409.4,  are  the  procurement  debarment 
and  suspension  regulations  for  USDA. 

USDA  has  published  USDA-wide 
nonprocurement  debarment  and 
suspension  regulations  at  7  CFR  part 
3017.  Effective  February  5. 1996.  these 
regulations  were  amended  to  remove 
certain  requirements  that  would  have 
had  a  detrimental  effect  if  they  had  been 
applied  to  certain  CCC  programs. 
Consequently.  CCC  is  now  proposing 
that,  as  a  matter  of  policy,  CCC  will 
proceed  under  7  CFR  part  3017  when 
taking  action  to  debar  or  suspend 
individuals  or  firms  that  are  participants 
or  potential  participants  in  CCC's 
nonprocurement  activities.  CCC  will 
continue  to  proceed  under  7  CFR  part 
1407  when  taking  action  to  debar  or 
suspend  individuals  or  firms  that  are 
contractors  with  CCC  or  participants  or 
potential  participants  in  CCC's 
prociu^ment  activities.  As  a  matter  of 
policy.  CCC  will  continue  to  apply  the 
provisions  of  48  CFR  part  409.  subpart 
409.4.  with  the  exception  of  the 
specified  debarring  and  suspending 
official,  in  such  procurement  actions. 
This  will  foster  uniformity  and 
consistency  with  regard  to  USDA  and 
CCC  debarment  and  suspension 
procedures. 

Under  the  current  regulations  at  7 
CFR  part  1407.  the  debarring  and 
suspending  official  is  the  Executive  Vice 
President.  CCC,  who  is  also  the 
Administrator  of  the  Farm  Service 
Agency  (FSA),  or  a  designee.  The 
Executive  Vice  President.  CCC,  or  a 
designee,  would  continue  to  be  the 
debarring  and  suspending  official  for 
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CCC  pnxnirement  debarment  and 
suspension  actions. 

The  USDA-wide  nonprocurement 
suspension  and  debarment  regulations 
at  7  CFR  part  3017  provide  that  the 
debarring  and  suspending  official  will 
be  the  head  of  the  agency  initiating  the 
action  and  that  this  authority  cannot  be 
delegated  to  a  designee.  As  a  matter  of 
policy,  CCC  has  decided  that,  for 
nonprocurement  debarment  and 
suspension  actions  initiated  by  an 
agency  on  behalf  of  CCC  under  7  CFR 
part  3017.  the  agency  head  will  be  the 
debarring  and  suspending  official. 
Delegations  to  a  designee  would  not  be 
authorized. 

Public  Comments 

On  December  30. 1998.  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  at  63  FR  71796. 
No  comments  were  received  and  the 
rule  will  be  issued  without  change. 

List  of  Subjects  in  7  CFR  Part  1407 

Administrative  practice  and 
procedure.  Government  procurement, 
Grant  programs. 

Accordingly.  7  CFR  Ch.  XIV  is 
amended  as  follows; 

1.  Part  1407  is  revised  to  read  as 
follows; 

PART  1407— DEBARMENT  AND 
SUSPENSION 

Sec. 

1407.1  Purpose. 

1407.2  Nonprocurement  debarment  and 
suspension. 

1407.3  Procurament  debarment  and 
suspension. 

Authority:  15  U.S.C.  714b. 

11407.1    PurpoM. 

This  part  specifies  the  policies  that 
CCC  will  follow  in  taking  action  to 
debar  or  suspend  individuals  or  firms 
from  participation  in  Federal 
nonprocurement  and  procurement 
activities 

$1407.2    Nonprocurement  debarment  and 
auapanskm. 

(a)  CCC  will  proceed  under  7  CFR  part 
3017  when  taking  action  to  debar  or 
suspend  participants  or  potential 
participants  in  CCC's  nonprociuement 
activities. 

(fa)  The  debarring  and  suspending 
official  for  nonprocurement  actions 
taken  by  CCC  shall  be  as  follows;  For 
actions  initiated  on  behalf  of  CCC  by  the 
Foreign  Agricultural  Service  (FAS),  the 
Food  and  Nutrition  Service  (FNS).  or 
the  Agricidtiu-al  Marketing  Service 
(AMS),  the  debarring  and  suspending 
official  will  be  the  Vice  President,  CCC, 
who  is  the  Administrator  FAS,  FNS,  or 


AMS,  respectively.  For  actions  initiated 
on  behalf  of  CCC  by  the  Natural 
Resources  Conservation  Service  (NRCSI. 
the  official  will  be  the  Vice  President. 
CCC.  who  is  the  Chief.  NRCS. 

S 1 407.3    Procurament  delMmient  and 
suapanahMi. 

CCC  will  proceed  under  tbi«  part 
when  taking  action  to  debar  or  suspend 
contractors  with  CCC  or  participants  or 
potential  participants  in  CCC's 
procurement  activities.  CCC  will  apply 
the  provisions  of  48  CFR  part  409, 
subpart  409.4.  in  such  actions,  with  the 
exception  that  the  debarring  and 
suspending  official  will  be  the 
Executive  Vice  President,  CCC,  or  a 
designee. 

Signed  al  Washington,  DC,  on  November 
19. 1999. 
Keith  Kelly, 

Executive  Vice  President,  Coatmodity  Credit 
Corporation. 

IFR  Doc.  99-30949  Filed  12-1-99;  8:45  am) 
MLUNa  CODE  341(MI6-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-SW-59-AD:  Amendment 
39-11439;  AD  99-22-01] 

RIN2120-AA64 

Airwort/iiness  Directives;  EuFOCoplar 
Deutschland  GmbH  Model  EC135  P1 
and  T1  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nJe;  request  for 
co'mments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
99-22-01,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Eurocopter  Deutschland  GmbH  (ECO) 
Model  EC135  Pi  and  Tl  helicopters  by 
individual  letters.  This  AD  requires, 
before  further  flight  and  at  specified 
time  intervals  until  a  modified  tail  boom 
connecting  frame  flange  [frame  flange)  is 
installed,  inspecting  and  replacing,  if 
necessary,  the  frame  flange.  This  AD 
also  requires,  within  7  days,  installing 
an  additional  bearing  support  on  the 
frame  flange.  Thereafter,  this  AD 
requires  visually  inspecting  the  frame 
flange  for  cracks  or  misalignment  of  the 
slippage  marks  at  specified  time 
intervals.  This  amendment  is  prompted 
by  the  discovery  of  a  crack  in  the  fi^me 
flange  at  the  attachment  points  of  the 


tail  rotor  drive  shaft  bearing  support. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  a  fracture  of  the 
bearing  frame  flange.  Failure  of  the  tail 
rotor  drive  shaft,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  December  17. 1999.  to 
^11  persons  except  those  persoa.s  to 
whom  it  was  made  immediately 
eifective  by  Emergency  Priority  Letter 
AD  99-22-01.  issued  on  October  12. 
1999.  which  contained  the  requirements 
of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17.  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January-  31.  2000. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  CFAA).  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  99-SW-59- 
AD,  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth.  Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  American 
Eurocopter  Corporation.  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005. 
telephone  (972)  641-3460.  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region. 
2601  Meacham  Blvd..  Room  663.  Fort 
Worth.  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOB  FURTHER  INFORMATKIN  CONTACT:  Paul 
|.  Made}.  Aerospace  Engineer.  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff.  2601  Meacham  Blvd.. 
Fort  Worth.  Texas  76137,  telephone 
(817)  222-5125.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
October  12.  1999.  the  FAA  issued 
Emergency  Priority  Letter  AD  99-22-01, 
applicable  to  ECO  Model  EC135  Pi  and 
Tl  helicopters,  which  requires,  before 
further  flight  and  at  specified  time 
intervals  until  an  additional  bearing 
support  bracket  is  installed  on  the  frame 
flange,  inspecting  and  replacing,  if 
necessary,  the  frame  flange.  The  AD  also 
requires,  within  7  days,  adding  the 
additional  bearing  support  bracket  to 
the  frame  flange.  Thereafter,  the  AO 
requires  visually  inspecting  the  frame 
flange  for  cracks  or  misalignment  of  the 
slippage  marks  al  specified  time 
intervals.  That  action  was  prompted  by 
the  discovery  of  a  crack  in  the  frame 
flange  at  the  attachment  points  of  the 
tail  rotor  drive  shaft  bearing  support. 
The  crack,  discovered  during  an 
inspection  of  an  ECD  Model  EC13S 
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helicopter,  was  caused  by  metal  fatigue 
due  to  unanticipated  loads  at  this 
location.  This  condition,  if  not 
corrected,  could  result  in  a  &actiue  of 
the  bearing  frame  flange,  failure  of  the 
tail  rotor  drive  shaft,  and  subsequent 
loss  of  control  of  the  heUcopter. 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
the  Federal  Republic  of  Germany, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  BCD  Model 
EC135  Pi  and  Tt  helicopters,  serial 
numbers  (S/N)  0005  through  0120.  The 
LBA  issued  .AD  1999-199/3.  dated 
October  5.  1999.  applicable  to  ECD 
Model  EC135  hehcopters.  S/N  0005 
through  0120.  The  LBA  advises  that 
during  an  inspection  a  crack  was 
detected  on  the  frame  flange  of  the  tail 
rotor  drive  shaft  bearing  support. 

The  FAA  has  reviewed  ECD  Alert 
Service  Bulletins  EC  135-53A-009, 
dated  March  23.  1999,  and  EC  135- 
53A-O10.  Revision  2,  dated  July  22, 
1999  (ASB).  The  ASB's  describe 
procedures  for  conducting  a  dye- 
penetrant  crack  inspection  before 
further  flight  and  conducting  repetitive 
inspections  at  intervals  not  to  exceed  15 
hours  time-in-service  (TIS)  until  the 
helicopters  are  fitted  with  an  additional 
bearing  support  bracket  at  bearing 
location  1  as  identified  in  the  ASB's. 
ASB  EC  135-53A-O10,  Revision  2,  also 
defines  the  50-hour  repetitive 
inspection  necessary  after  the 
modification  is  accomplished. 

This  helicopter  model  is 
manufactured  in  the  Federal  Republic  of 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provision  of  section  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operations  in  the  United 
Sutes. 

Since  the  unsafe  condition  described 
is  Ukely  to  exist  or  develop  on  other 
ECD  Model  EC135  Pi  and  Tl 
helicopters  of  the  same  type  design,  the 
FAA  issued  Emergency  Priority  Letter 
AD  99-22-01  to  prevent  a  fracture  of  the 
bearing  fi^me  flange,  failure  of  the  tail 
rotor  drive  shaft,  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires,  before  further  flight, 
conducting  a  dye-penetrant  inspection 
of  the  tail  boom  frame  flange  at  the 
attachment  points  of  the  tail  rotor  drive 
shaft  bearing  as  shown  in  location  1  in 


Figure  1  of  the  ASB's.  If  a  crack  is 
found,  the  AD  requires  replacing  the  tail 
boom  frame  flange  before  further  flight. 
The  dye-penetrant  inspection  of  the 
frame  flange  is  required  at  intervals  not 
to  exceed  15  hours  TIS  until  an 
additional  bearing  support  bracket  has 
been  installed.  The  AD  also  requires, 
within  7  days,  modifying  the  fr^e 
flange  by  installing  an  additional 
bearing  support  bracket.  After 
modifying  the  frame  flange,  a  visual 
inspection  for  a  crack  or  for 
misalignment  of  the  slippage  marks  is  to 
be  conducted  at  intervals  not  to  exceed 
50  hours  TIS.  The  actions  must  be 
accomplished  in  accordance  with  the 
ASB's  described  previously.  The  short 
comphance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore,  inspecting  and 
replacing,  if  necessary,  the  frame  flange 
is  required  before  further  flight: 
modifying  the  frame  flange  is  required 
within  7  days;  and  inspecting  the 
modified  frame  flange  is  required  at  50 
hour  TIS  intervals;  and  this  AD  must  be 
issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  October  12, 1999  to  all 
known  U.S.  owners  and  operators  of 
ECD  Model  EC135  Pi  and  Tl 
helicopters.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  14  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  wUl  take  approximately  2 
work  hours  per  helicopter  to  accomplish 
the  dye-penetrant  inspections.  48  work 
hours  per  helicopter  to  replace  the 
frame  flange,  if  necessary,  and  3  work 
hours  per  helicopter  to  install  the 
additional  bearing  support  bracket  on 
the  frame  flange.  The  average  labor  rate 
is  $60  per  work  hour.  The  manufactuirer 
has  stated  that  required  parts  will  be 
provided  at  no  cost.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$24,360,  assuming  conducting  one  dye- 
penetrant  inspection  on  each  helicopter, 
replacing  the  frame  flange  in  half  the 
fleet,  and  modifying  the  frame  flange  in 
all  the  fleet. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conimenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  he  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  II  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034,  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bum  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOflESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  LI  S.C   106(gl.  40113.  44701. 

§39.13    [Anwndwq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  98-22-01     Eurocopler  Deutschlond 
GmbH:  Amendment  39-11439.  Docket 
No.  99-SW-59-AD. 

Applicability:  Model  EC135  PI  and  Tl 
helicopters,  serial  numbers  0005  through 
0120.  inclusive,  certificated  in  any  categor>'. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  epplicabiHty 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sub'^t  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (cl  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fracture  of  the  bearing 
connecting  frame  flange  (fratse  flange). 
failure  of  the  tail  rotor  drive  shaft,  and 
subsequent  loss  of  control  of  the  helicopter, 
accorapliah  the  following: 

(al  Before  further  flight,  conduct  a  dye- 
penetrant  inspection  of  the  tail  boom  frame 
flange  at  the  attachment  points  of  the  tail 
rotor  drive  shaft  bearing  (see  location  I  in 
Figure  1  In  Eurocopter  Deutschland  GmbH 
(ECD)  Alert  Service  Bulletin  (ASB)  EC  135- 
53A-010.  Revision  2,  dated  July  22, 1999)  in 


accordance  with  the  Accomplishment 
Instructions,  paragraph  3.A..  of  ASB  EC  135- 
53A-010.  Revision  2.  dated  luly  22.  1999. 
and  Figure  1  of  ASB  135-53A-009,  dated 
March  23,  1999.  If  a  crack  is  found,  replace 
the  imairwortby  frame  flange  with  an 
airworthy  frame  flange.  Thereafter,  conduct 
the  dye-penetrant  in.spection  al  intervals  not 
to  e.vceed  15  hours  time-in-service  (TIS)  until 
the  requirements  in  paragraph  (b)  of  this  AD 
are  accomplished. 

(b)  Within  7  days,  install  an  additional 
bearing  support  bracket  on  the  frame  flange 
in  accordance  with  the  Accomplishment 
Instructions,  paragraph  3. B..  of  ASB  EC  1 33- 
53A-010.  Revision  2  dated  luly  22.  1999. 
Thereafter,  at  inter\'als  not  to  exceed  50 
hours  TIS,  inspect  for  a  crack  or  for 
misalignment  of  the  slippage  marks  on  the 
frame  flange. 

(r)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Regulations  Group, 
ftotorcraft  Directorate. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  Z1.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
.\D  can  be  accomplished. 

(e)  The  dye-penetrant  inspections  shall  be 
done  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 

3. A.,  of  Eurocopter  Deutschland  GmbH  .Alert 
Servici,  Bulletin  EC  135-53A-010.  Revisio;. 
2.  dated  luly  22.  1999,  and  Figure  1  of 
Eurocopter  Deutschland  GmbH  Alert  Service 
Bulletin  135-S3A-0O9.  dated  March  23. 
1999.  The  modiftcation  shall  be  done  in 
acc:ordance  with  the  Accomplishment 
Instructions,  paragraph  3.B..  of  Eunxopter 
Deutschland  GmbH  Alert  Service  Bulletin  EC 
13S-53A-O10.  Revision  2.  dated  |uly  22. 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtaitted 
from  American  Eurocopter  Corporation.  2701 
Forum  Drive.  Grand  Prairie.  Texas  75053- 
4005.  telephone  (972)  641-3460.  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel. 
Southwest  Region.  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 

(0  This  amendment  becomes  effective  on 
December  17.  1999,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  Emergency  Priority 
Letter  AD  99-22-01.  issued  October  12.  1999. 
which  contained  the  requirements  of  this 
amendment. 


Issued  in  Fort  Worth,  Texas,  on  November 
17.  1999. 
EricBries, 

Acting  Manager.  Rolbrcmfi  Dinctomb!, 
Aircraft  Certification  Service. 
IFR  Doc.  99-30623  Filed  12-1-99:  8:45  ami 
aajjHO  COOE  «*i»-i3-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admtntetratlon 

14  CFR  Part  97 

[Docket  No.  298S2TAmdt.  No.  1963) 

Standard  Instrunnent  Approach 
Procedures;  MIscellaneout 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  esUblisbes. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affectb'l  airports. 
DATES:  An  effective  date  for  each  SIAP 
i»  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31 .  1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  nutter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 
1.-  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  hispcction  Area  Office 
which  originated  the  SIAP. 

For  Pure/lose— Individual  SIAP 
copies  may  be  obtained  frt>m: 

1 .  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2 .  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subsciiptjon — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
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by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402 

ron  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate.  FUght  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.,  Oklahoma  Citv. 
OK  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  tnstnmient  Approach 
Procedures  (SlAPs).  The  complete 
regulator,-  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDCl/Permanent  ff")  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  eacb  SIAP  contained  in  FAA  form 
documents  is  urmecessary.  The 
provisions  of^his  amendment  state  the 
affected  CFR  (and  FAR)  sections,  virith 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 


FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  IX)T 
RegiUatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
Does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  November  26, 
1999. 

L.  Nicholas  Lacey. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 


Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120. 
44701:  49  U.S.C.  106(g);  and  14  CFR 
11.49(b|(2). 

2.  Part  97  is  amended  to  read  as 
follows; 

By  amending;  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOC.  LOC/DME. 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DIvlE;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV:  §97.31  RADAR  SIAPs: 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 

*   *   '  Effective  Decewber  30,  1999 

Valparaiso,  IN.  Porter  Coimlv  Muni.  ILS 

RWY  27.  Amdt  3 
Valparaiso.  IN.  Porler  Counly  Muni.  VOR/ 

DME  RNAV  RWV  9.  Amdt  4 
Louis\ille.  KY.  Louisville  Intl-Standiford 

Field,  lis  RWY  29.  Amdl  22A. 

CANCELLED 
Adrian.  MI.  Lenawee  Countv,  NDB  RWY  3. 

Amdl  7.  CANCELLED 
Adrian.  MI.  Lenawee  Counly.  NDB  RWY  5, 

Orig 
Adrian.  Ml.  Lenawe*  Counlv.  GPS  RWY  5, 

Amdl  1 
Adrian.  Ml.  Lenawee  Counly,  GPS  RWY  23. 

Orig 
Clarksburg.  WV.  Benedum,  ILS  RWY  H. 

Amdl  13.  CANCELLED 
Clarksburg.  WV.  Benedum.  ILS  RWY  21.  Orig 

'   •   "  Effective  January  27,  2000 

Shreveport.  LA.  Shrevepon  Regional.  ILS 

RWY  14.  Amdt  23 
MarquBlle.  MI.  Sawyer  Intl.  GPS  RWY  19. 

Orig 
Lakewood.  NJ.  Lakewood.  VOR  RWY  6, 

Amdl  5 
Manteo.  NC.  Dare  Counlv  Regional.  VOR 

RWY  17.  Amdl  4 
Delaware.  OH.  Delaware  Muni.  VOR  RWY 

28.  Amdl  5.  CANCELLED 
Delaware.  OH.  Delaware  Muni.  VOR  RWY 

28.  Orig 
Delaware.  OH.  Delaware  Muni.  GPS  RWY  10, 

Orig,  CANCELLED 
Delaware.  OH.  Delaware  Muni.  GPS  RWY  ID. 

Orig 
Delaware,  OH,  Delaware  Muni.  GPS  RWY  28. 

Orig.  CANCELLED 
Delaware.  OH.  Delaware  Muni.  GPS  RWY  28. 

Orig 
Indiana,  PA.  Indiana  Counly/Iimmy  Slawarl 

Fid.  GPS  RWY  28.  Amdl  1 
San  |uan.  PR.  Fernando  Luis  Ribas 

Dominicci.  GPS  RWY  9.  Orig 

•   ■   '  Effective  February  24,  2000 
Sedona.  AZ,  Sedona,  GPS  RWY  3.  Orig 
North  Little  Rock,  AR.  North  UIIIb  Rock 

Muni.  VOR  RWY  35.  Amdt  1 
North  Little  Rock,  AR.  North  Little  Rock 

Muni,  GPS  RWY  5,  Amdt  1 
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North  Little  Rock.  AR,  North  Little  Rock 

Muni.  GPS  RWry  35.  Orig 
Valparaiso.  IN,  Porter  County  Mimi,  GPS 

RWY  9,  Amdt  1 
Grain  Valley.  MO.  East  Kansas  City.  VOR  OR 

GPS  RWY  23.  Amdt  3 
Grain  Valley.  MO.  East  Kansas  City.  VOR/ 

DME  RNAV  RWY  27,  Amdl  2 
Grain  Valley.  MO.  East  Kansas  Qty.  GPS 

RWY  9.  Orig 
GraUi  Valley,  MO,  East  Kansas  City.  GPS 

RWY  27,  Orig 
Hebron.  NE.  Hebron  Muni,  GPS  RWY  12, 

Orig 


Hebron.  NE.  Hebron  Muni,  GPS  RWY  30, 

Orig 
Hebron,  NE,  Hebron  Muni,  NDB  RWY  12. 

Amdl  4 
Vineland.  NI.  Rudy's,  VOR  OR  GPS-A.  Amdl 

7 
Woodward.  OK.  West  Woodward.  GPS  RWY 

17.  Orig 
Woodward.  OK.  West  Woodward.  GPS  RWY 

35.  Amdt  1 
CasUoville,  TX,  Castroville  Muni,  NDB  RWY 

33.  Amdl  3 
Georgetown.  TX,  Georgetown  Muni,  GPS 

RWTY  11.  Orig 


Georgetown.  TX.  Georgetown  Muni.  GPS 

RWY  18.  Orig 
Georgetown,  TX,  Georgslown  Muni,  GPS 

RWY  29.  Orig 
Georgetown.  TX.  Georgetown  Muni.  GPS 

RWY  36.  Orig 

By  amending:  S  97.23  VOR.  VOR/DME. 
VOR  or  TACAN.  and  VOR/DME  or  TACAN; 
§97.25  LOC,  LOC/DME,  LDA,  LD/WDME. 
SDF.  SDF/DME;  §  97.27  NDB.  NDB/DME; 
§97.29  ILS,  ILS/DME.  ISMLS.  MLS,  MLS' 
DME.  MLS/RNAV;  §  97.31  RADAR  SIAPs. 
§  97.33  RNAV  SL\Ps;  and  §  97  35  COPTER 
SIAPs.  identified  as  follows: 

*  •  •  Effective  Upon  Publication 


FDC  dale 


State 


City 


Airport 

Metcalt  ReW 

Branch  County  Memoiial 

Key  West  IntI „ 

Key  West  Ind 

Key  West  Ind 

Oakland  County  int  

Oakland  Counly  IntI  __„.„ 

York  Muni  

York  Muni 

Tulsa  InM  

Davkl  Wayne  Hooks  Memorial  -.... 

EvansvHle  Regional „ „.- 

Glacief  Park  IntI 

Nashville  Intt .'. 

Davkj  Wayne  Hooks  Memorial 

Bridgepofl  Muni 

Cart)on  County   

Manassas    Regional/Harry    P.    Davis 

Rekj. 
Manassas    Regkxial/Harry    P.    Davis 

ReW. 
Manassas    Regnnai/Harry    P.    Davis 

Reld. 

Bert  Mooney 

Kingman  

Peactilree  City-Falcon  FieU  

Peactilree  City-Falcon  ReW  -. 

Peachiree  City-Fakxxi  Fietd  

Woodbine  Muni  

PeachUee  City-Falcon  FiaW  .„ „. 

Vktalia  Muni  

Gregg  County „ _._ „„ 

General  Mitchell  InH 

Benedum „ „ 

Montgomery  Jtegional  (OanneMy  ReM) 

Scott  AFB/Mklamerka  

Scott  AFB/Mk)america  

Scott  AFB/Midamerica  

Scon  AFB/Midamerica  

Scott  AFB/Midameiica  _ 

Lake  Charles  Regnnal  ,._,. 

/Vcadiana  Regkwal 

New  Orieans  InU  (Moisant  ReM) „_ 

Shreveport  Downtown 

Shrevepon  Downtown 

Venango  Regional  

Venango  Regional  ....„.., J... 

Venango  Regior^l  

Sarasota/Bradenton  IntI  


FDC  No. 


SIAP 


10«8«9 

11/01/99 

11/09/99 
1l/09«9 
11/09/99 
11/09/99 
11/09/99 
11/09/99 
11/09«9 
11/09/99 
11/D9«9 
11/10/99 
11/10^99 
1J/ia/99 

11/10/99 
11/12/99 
11/12/99 
11/12/99 

11/12/99 

11/12/99 

11/16/99 
11/17/99 

11/17/99 

11/17/99 
11/17/99 
11/17/99 
11/18/99 
11/18/99 
11/18/99 

11/18/99 
11/18/99 
11/19/98 
11/19/99 
11/19/99 
11/19/99 
11/19/99 
11/19/99 
11/19/99 
11/19/99 

11/19/99 
11/19/99 

11/19/99 
11/19/99 
11/19/99 
11/19/99 
11/22/99 


OH 

Ml 

FL 

FL 

FL 

Ml 

Ml 

NE 

NE 

OK 

TX 

IN 

MT 

TN 

TX 
TX 

trr 

VA 
VA 


MT 
AZ 


GA 
GA 
NJ 
GA 
GA 
TX 

Wl 

WV 

AL 

IL 

IL 

IL 

IL 

IL 

LA 

LA 

LA 
LA 

LA 
PA 
PA 
PA 
BR 


Toledo 


CoMwaler  . 

Key  West .. 
Key  West .. 
Key  West .. 

Pontiac  

Pontiac  

York 

York 

Tulsa -. 

Houston  .... 
Evansville 
Kalispell  .... 
Nashville  ... 


Houston  .... 
Brklgeport . 

Price  


Manassas  . 
Manassas  . 


Butte 

Kingman 


Atlanta 


Atlanta  

Atlanta 

Woodbine 

Atlanta  

Vidalla 

Longview  . 


Milwaukee  

Clarksville 

Montgomery  .. 

Belleville  

Belleville  

Belleville  

Belleville  

Belleville  

Lake  Charies  . 
New  Iberia  

New  Orleans  . 
Shreveport 


Shreveport  . 

Franklin 

Franklin 

Franklin 

Sarasota  .... 


9«434 
9/8928 
9Q879 


9/8895 


g«872 
9/8874 
9/8897 
9/8903 
9/89S9 
9«956 
9«956 

9/9832 
9«009 
9/9021 
9«004 

9«005 


9«074 
9/9093 

919096 

9/9099 
9/9103 
9«105 
9/9122 

9/9139 
9/9131 

9/9144 
9«140 
9«191 
9/9171 
9«172 
9«173 
9/9174 
9/9175 
9/9207 
8/9206 

9/9203 
9/9204 

9/9205 

9/9194 
9/9195 
9/9196 
9«256 


VOR/DME  or  GPS  Rwy  4  Amdt 
2.  Corrects  TL  99-25 

VOR  Rwy  24  Orig.    Replaces  9' 
8561 

GPS  Rwy  9.  Orig. 

GPS  Rwy  27.  Ong 
j  NDB  Of  GPS-A,  Amdl  15... 

VOR  Of  GPS  Rwy  9R.  Amdl  23 
I  ILS  Rwy  9R.  Amdl  11 
I  GPS  Rwy  17.  Ong-/V_. 

NDB  Rwy  17,  Amdt  4... 
I  ILS  Rwy  18L.  Amdl  13C... 

NDB  Rwy  17R,  Amdt  10. 

RADAR-1.  Amdt  5 

ILS  Rwy  2.  Amdt  4 

ILS  Rwy  31.  Amdl  7,.   Replaces 
9«297 

LOC  Rwy  17R,  Ong 

VOFtmilE  Rwy  17.  Ortg-A 

VOR  Rwy  36.  Amdl  1  , 

ILS  Rwy  16L.  Amdl  4 

NDB  Of  GPS-A  Amdt  8A 


VOfVDME  RNAV  Rm  16R  Amdl 

ILS  Rwy  15.  Amdl  5... 
VOR/DME  or  GPS  Rwy  21.  Amdt 

6... 
VOR/DME  RNAV  or  GPS  Rwy 

31.0ng-C 
NDB  Rivy  31.  /kmdi  1A. 
LOC  Rwy  31.  Amdl  1A. . 
GPS  Rwy  1  Ong. . 
LOC  BC  Rwy  13.  Amdl  2A. 
LOC  Rwy  24.  Amdt  2A . 
V0n/DM6   or  TACAN   Fhwy   31 

/kmdl6 
LOC  Rwy  25L.  Amdl  4 
VOR  Of  GPS  Rwy  3.  Amdl  15 
ILS  Rwy  10,  Amdl  238. , 
ILS/DME  Rwy  14L0ng,  . 
ILS  Rviry  32R  Ong 
GPS  Rwy  14L  Ong... 
GPS  Rwy  32R  Ong... 
NDB  Rwy  32R  Orig.., 
LOC  BC  Rwy  33,  Amdl  18 
VOR  Of  TACAN  Of  GPS  Rwy  16 

Orig,., 
VOR/DME  Rwy  10.  Ong 
VOR    or   GPS    Rwy    14     Amdt 

146,.. 
LOC  H¥»y  14.  /kmdl  iB... 
VOR  Of  GPS  Rwy  2  Amdt3B 
ILS  Rwy  20  Amdl  lA.. 
VOR  Of  GPS  Rwy  20.  Amdl  6 
Denton.  FL  VOR  Of  GPS  Rwy 

22,  Amdl  10A... 
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FDCdate 


11/22/99 
11/22/S9 

11/22/99 

11/22«9 

n/22/99 

11/22«9 
11/22/99 

11/22«9 
11/22«9 
11/23«9 


Stale 


AK 
AK 

CA 

Ml 

Ml 

VW 
WV 

VW 
WV 
GA 


CHy 

CoWBay 

Com  Bay 

Modesto 

CoWwaler  

Pontiac  

Lewisburg 

Lewtsburg  

Lawistxjrg  

Big  Pinay 

VKtalia 


Aiipon 

Cow  Bay  

CoW  Bay  

Modesto     City-County-Hany      Sham 

riekj. 
Brancti  County  Memorial  

Oakland  County  IntI  

Greenbrier  Valley  

Greenbrier  Valley  

Greenbner  Valley  

Big  Piney-Marbleton 

Vidalia  Muni  


FDGNo. 


9/9247 
9/9248 

9/9241 

9«260 

9/9250 

9/9254 
9/9257 

9/9259 
9/9255 
9/9168 


SIAP 


VOR/DME  or  Tacan-A.  Amdl  2... 
LOC/DME    BC    Rwy    32,    Amdl 

7A... 
GPS  Rwy  28H  Orl9-A... 

VOR  or  GPS  Rwy  6.  Amdl  4... 

Replaces  9/8560 
VOR    or   GPS    Rwy   27L.    Amdl 

14... 
VOR  Rwy  22  Orig. 
VOR  Rwy  4  Orig..    Replaces  9/ 

8911 
GPS  Rwy  22,  Amdl  1.. 
VOR  Rwy  31.  Amdl  3A... 
NDB  or  GPS  Rwy  24.  Amdl  2... 


IFR  Doc.  99-31285  Filed  12-1-99;  8:45  ami 
■UiHO  COOE  «10-19-N 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Ooctcat  No.  29851;  AmdL  No.  1962] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amandmanls 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuTing  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instnmient  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
AOOflESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SlAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  Thia 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnmient  Approach 
Procedures  (SlAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SlAPs,  their 
complex  nature,  and  the  need  for  a 


special  format  make  their  vertiatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fijjther, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SlAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediue 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  Th:  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SlAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SlAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SlAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SlAPs  are 
impractical  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
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good  cause  exists  for  making  some 
SlAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  pperationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
Does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 
Issued  in  Wastiington,  DC  on  November  26, 

1999. 

L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

Adaption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
pari  97]  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120.  44701;  and  14  CFR  11  49(b)(2). 


2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  S  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TQCAN;  §  97.25  LOC,  LOCflDME. 
U3A.  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97  29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps.  identified  as  follows: 

'   •   '  Effective  December  30,  1999 
Valparaiso,  IN.  Porter  County  Muni.  ILS 

RWY  27.  Amdl  3 
Valparaiso.  IN.  Porter  County  Muni,  VOR/ 

DME  RNAV  RWY  9,  Amdi  4 
Louisville,  KY,  Louisville  tnti-Standi/Drd 

Field,  ILS  RWY  29,  Amdl  22A. 

CANCELLED 
Adrian,  MI,  Lenawee  County.  NDB  RWY  5. 

Amdt  7,  CANCELLED 
Adrian,  MI,  Lenawee  County,  NDB  RWY  5, 

Orig 
Adrian,  MI,  Leoawee  County,  GPS  RWY  3, 

Amdt  1 
Adrian,  MI.  Lenawee  County,  GPS  RWY  23. 

Orig. 
Clarksburg,  WV,  Benedum.  ILS  RWY  21, 

Amdt  13,  CANCELLED 
Clarksburg.  WV.  Benedum.  ILS  RWY  21.  Orig 

*   *   '  Effective  lanuary  27.2000 
Shreveport.  LA.  Shreveport  Regional.  ILS 

RWY  14.  Amdl  23 
Marquette,  MI,  Sawyer  Intl.  GPS  RWY  19. 

Orig 
Lakewood.  N}.  Lakewood.  VOR  RWY  6, 

Amdt  5  ~^^ — 

Manleo.  NC.  Dare  County  Regional.  VOR 

RWY  17.  Amdt  4 
Delaware.  OH.  Delaware  Muni.  VOR  RWY 

28,  Amdt  5.  CANCELLED 
Delaware.  OH.  Delaware  Muni.  VOR  RWY 

28.  Orig 
Delaware.  OH.  Delaware  Muni.  GPS  RWY  10. 

Orig.  CANCELLED 
Delaware.  OH.  Delaware  Muni.  GPS  RWY  10. 

Orig 
Delaware.  OH.  Delaware  Muni.  GPS  RWY  28. 

Orig.  CANCELLED 
Delaware.  OH.  Delaware  Muni.  GPS  RWY  28. 

Orig 
Indiana.  PA,  Indiana  County/|immy  Stewart 

Fid.  GPS  RWY  28,  Amdl  1 


San  luan.  PR.  Fernando  Luis  Ribas 
Dominicci.  GPS  RWY  9.  Orig 

"   ■  •  Effective  February  24.  2000 
Sedona.  AZ.  Sedona,  GPS  RWY  3,  Orig 
North  Little  Rock.  AR,  North  Little  Rock 

Muni.  VOR  RWY  35.  Amdl  1 
North  Little  Rock.  AR.  North  Little  Rock 

Muni,  GPS  RWY  5,  Amdl  I 
North  Little  Rock,  AR.  North  Little  Rock 

Muni.  GPS  RWY  35,  Orig 
Valparaiso,  IN.  Porter£ounly  Muni,  GPS 

RWY  9,  Amdt  1 
Grain  Valley,  MO,  East  Kansas  Qty,  VOR  OR 

GPS  RWY  23,  Amdt  3 
Grain  Valley,  MO,  East  Kansas  City.  VOR/ 

DME  RNAV  RWY  27.  Amdt  2 
Grain  Valley.  MO.  East  Kansas  City.  GPS 

RWY  9,  Orig 
Grain  Valley.  MO,  East  Kansas  City.  GPS 

RWY  27.  Orig 
Hebron.  NE.  Nebron  Muni.  GPS  RWY  12. 

Orig 
Hebron.  NE.  Nebron  Muni.  GPS  RWY  30. 

Orig 
Hebron.  NE.  Nebron  Muni.  NDB  RWY  12. 

Amdl  4 
Vineland.  N).  Rudy's,  VOR  OR  GPS-A,  Amdl 

7 
Woodward.  OK.  West  Woodword.  GPS  RWY 

17.  Orig 
Woodward,  OK.  West  Woodword.  GPS  RWY 

35,  Amdl  1 
Castroville,  TX,  Castroville  Muni.  NDB  RWY 

33,  Amdt  3 
Georgetown,  TX.  Georgetown  Muni.  GPS 

RWY  11.  Orig 
Georgetown.  TX.  Georgetown  Mimi.  GPS 

RWY  18,  Orig 
Georgetown,  TX.  Georgetown  Muni,  GPS 

RWY  29.  Orig 
Georgetown.  TX.  Georgetown  Muni.  GPS 

RWY  36.  Orig 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
IDA,  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME:  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SlAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps.  IdenUfied  as  follows; 

•   •  "  Effective  Upon  Publication 


FDC  date 


State 


City 

Toledo  

Coldwaler 

Key  West 

Key  West 

Key  West 

Pontiac  

Pontiac  _ 

York 

Yortc 

Tulsa 

Houston 

Evansville  

Kalispell 

Nashville 

Houston  


Airport 

MetcaH  FieW  ™__._„,„„-„ 

Branch  County  Memorial  _ _. 

Key  West  IntI 

Key  West  IntI 

Key  West  IntI .'. 

Oakland  County  InU 

Oakland  County  InU 

York  Muni  „.„ 

Yortc  Muni 

Tulsa  InM  ./. 

David  Wayne  Hooics  Memorial  ^l 

Evansville  Regkmal ..« ........ — 

Glacier  Park  IntI  „ „ 

NastrviUe  Ind „ 

Davk)  Wayne  Hooks  Memonal  


FDC  No 


SIAP 


11/01/99 

l1/09«9 
11/09/99 
11/09/99 
11/09/99 
11/09/99 
11/09/99 
11/09/99 
11/09/99 
11/09/99 
11/10/99 
11/10/99 
11/10/99 


OH 


FL 
FL 
FL 
Ml 
Ml 
NE 
NE 
OK 
TX 
IN 
MT 
TN 


11/10/99  TX 


9/B434 

9/8928 

9/8879  1 

9/8880 

9/8881 

9/8895  ! 

9/8896  ' 

9«872  I 

9/8874 

9^897 

9/8903 

94959 

9/8958 

9«956 

9«932 


VOR/DME  or  GPS  Rwy  4  Am* 

2  .  Corrects  TL  99-25 
VOR  Rwy  24  Oog     Replaces  91 

8561 
GPSRviry  9,  Ong 
GPS  Rwy  27.  Orig 
NDB  or  GPS-A.  Amdl  15. 
VOR  or  GPS  Rwy  9R.  Amdt  23 
ILS  Rwy  9R,  Amdl  11... 
GPS  Rwy  17,  Ong-A... 
NDB  Rwy  17,  Amdl  4...        "" 
ILS  Rwy  18L.  Amdl  1X... 
NDB  Rwy  17R.  Amdl  10.. 
RAD/VH-1.  Amdt  5. 
ILS  Rwy  2.  Amdl  4. 
ILS  Rwy  31,  Amdl  7     Replaces 

9/8297 
LOC  Rwy  17a  Orig... 
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FDCdate 


State 


City 

Bridgeport 

Price  

Manassas 

Manassas  

Manassas  

Butte 

Kkignian 

AUama 

Atlanta  

Atlanta  

Woodl>ine  

Atlanta 

Vidalia 

Longview  

MOvaukee  

Claikstxjrg  

MontgorDery  ... 

Belleville  

Belleville  

Belleville  

Belleville  

Belleville  

Lake  Ctiartes  .. 
New  Itwria  

New  Orleans  .. 
Stireveport 

Shraveport 

FrarWn 

FiwiMn 

FranMIn 

Samola 

Com  Bay 

Cow  Bay  

Modesto 

Cokjwater 

Pontlac  

Lewisburg 

Lewlstxjrg 

Lewisburg 

Big  Piney  , 

Vidalia 


Airport 

Bridgeport  Muni 

Caitxxi  County  

Manassas    Regional/Harry    P.    Davis 

FieW. 
Manassas    Regional/Harry    P.    Davis 

Field, 
Manassas    Regional/Harry    P.    Davis 

Field. 

Bert  Mooney 

Kingman  

Peachtree  City-Falcon  Field  

Peachtree  City-Falcon  Field  

Peacetree  City-Falcon  Field  

Woodbrne  Muni  

Peachtree  City-Falcon  Field  

Vidalia  Muni 

Gregg  County 

General  MKchell  IntI  

Benedum  

Montgomery  RegKxial  (DanneHy  Field) 

Scott  AFB/Midamenca  

Scon  AFB/Mldameiica  

Scott  AFB/Midamenca  

Scott  AFB/Mldamerica  

Scott  AFB/Midamerica  _ 

Lake  Charles  Regional  

Acadiana  Regional  

New  Orleans  InH  (Moisant  FieW)  

Shreveport  Downtown 

Stireveport  Downtown .„ 

Venango  Regior^i 

Venango  Regional  „ 

Venango  Regional  

Sarasota/Bradenton  InV  

Cold  Bay  

Cold  Bay  

Modesto      Clty-County-Harry      Stam 
FnkJ. 

Branch  County  Memonal  

Oakland  County  InH  

Greenbrier  Valley  

Greenbrier  Valley  

Greenbrier  Valley  

Big  Piney-Marbleton  ..„ „ 

Vidalia  Muni  


FDCNo. 


SIAP 


11/12«9 
11/12/99 
11/12/99 

11/12/99 

11/1 2«9 

11/16/99 
11/17/99 

11/17/99 

11/17/99 
11/17/99 
11/17/99 
11/1  a/99 
11/18/99 
11/18/99 

11/18/99 

ii/ia«9 

11/1 9«9 
11/19/99 
11/19/99 
11/19/99 
11/19/99 
11/19/99 
11/19/99 
11'19«9 

11'19/99 
11/19/99 

ll/19fl9 
11/19/99 
11/19«9 
11/19/99 
11/22/99 

ll/22«9 

11/22/99 

11/22/S8 

11/22^9 

11/22/99 

11/22«9 
11/22/99 

11/22/99 
11/22«9 
11/23/99 


TX 
UT 
VA 

VA 

VA 

MT 
AZ 

QA 

QA 
QA 
NJ 
GA 
QA 
TX 

Wl 
VW 
AL 


LA 
LA 

LA 
LA 

LA 
PA 
PA 
PA 

a 

AK 
AK 
CA 
Ml 

Ml 

VW 
VW 

VW 
WY 
GA 


9/9009 
9/9021 
9/9004 

9«00S 


9/9074 
9/9093 

9/9098 

9/9099 
9/9103 
9/9105 
9/9122 
9^139 
W9131 

9/9^A4 
99140 
9/9191 
9«171 
9«172 
9«173 
9«174 
9B175 
9«207 
9/9206 

3/9203 
9/9204 

9/9205 
9/9194 
S/919S 
9/9196 
9«2S6 

9)19247 

9/9248 

9/9241 

9/9260 

9/9250 

a/9254 
9/9257 

919259 
9/9255 
9/9168 


VOR/DME  Rwy  17,  Orig-^... 
VOR  Rwy  36  Amdt  1,., 
ILS  Rwy  16L  Amdt  4 ,„ 

NDB  or  GPS-A  Amdt  8A  „, 

VOR/DME  RNAV  Rwy  16R  Amdt 

7.., 
ILS  Rwy  15,  Amdt  5. . 
VOR/DME  or  GPS  Rwy  21  Amdt 

6... 
VOR/DME  RNAV  Of  GPS  Rwy 

31.  Orig-C.j^ 
NDB  Rwy  31,  Amdt  1A,., 
LOG  Rwy  31,  /Vmdt  1A... 
GPS  Rwy  1  Ong,. 
LOC  BC  RY»y  13  Amdt  2A.., 
LOC  Rwy  24,  Amdt  2A... 
VOR/DME  or  TACAN   Rwy  31. 

Amdt  6... 
LOC  Rwy25L,  Amdt  4. . 
VOR  or  GPS  Rwy  3  Amdt  15... 
ILS  Rwy  10,  Amdt  238,.. 
ILS/DME  Rwy  14L  Orig., 
ILS  Rwy  32R  Ong... 
GPS  Rwy  14L  Orig,.. 
GPS  Rwy  32R  Orig. 
NDB  Rwy  32R  Orig.j 
LOC  BC  Rwy  33,  Ah 
VOR  or  TACAN  or  Gi" 

Orig, 
VOFl/DME  Rwy  10,  Ong., 
VOR   Of   GPS    Rwy    14,    Amdt 

14B,., 
LOC  Rwy  14.  Amn  4B,. 
VOR  or  GPS  Rwy  2  Amdt  38  , 
ILS  Rvfy  20  Amdt  4A. 
VOR  or  GPS  Rwy  20  Amdt  6.,, 
VOR   Of   GPS    Rwy   22.    Amdt 

10A  t 

VOR/DME    or   TACAN-A,    Amdt 

2„. 
LOC/DME    BC    Rwy    32.    Amdt 

7A... 
GPSRwy28ROrig-A,, 

VOR  Of  GPS  Rwy  6,  Amdt  4... 

Replaces  9«S60 
VOR  or  GPS   Rwy  27L,   AmH 
'  14... 

VOR  Rwy  22  Orig. 
VOR  Rwy  4  Orig,,    Replaces  9/ 

8911 
GPS  Rwy  22  Amdt  1   , 
VOR  Rwy  31,  AmdtSA.,. 
NDB  Of  GPS  Rwy  24.  /Vmdt  2... 


[FR  Doc  99-31284  Filed  12-1-99  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19CFRPART12 

[T.D.  99-88] 

RIN151S-ACS2 

Import  Restrictions  Imposed  on 
Certain  Khmer  Stone  /Archaeological 
Material  of  the  Kingdom  of  Cambodia 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasur>'. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  imposing 
emergency  import  restrictions  on  certain 
Khmer  stone  archaeological  material  of 
the  Kingdom  of  Cambodia  of  the  6th 
century  through  the  16th  century  A.D. 
These  restrictions  are  being  imposed 
pursuant  to  a  determination  of  the 
United  States  Information  Agency 
issued  under  the  terms  of  the 
Convention  on  Cultural  Property 
Implementation  Act  in  accordance  with 
the  United  Nations  Educational. 
Scientific  and  Cultural  Organization 
fUNESCO)  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import.  Export  and  Transfer  of 
Ownership  of  Cultural  Property.  The 
document  contains  the  Designated  List 
describing  the  Khmer  stone 
archaeological  material  of  the  Kingdom 
of  Cambodia  to  which  the  restrictions 
apply. 

EFFECTIVE  DATE:  December  2.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Legal  Aspects)  Michael  L.  Smith. 
Intellectual  Property  Rights  Branch 
(202)  927-1996;  (Operational  Aspects) 
loan  E.  Sebenaler,  Trade  Programs  (202) 
927-0402. 

SUPPLEMENTARY  INFORMATION: ' 
Background 

The  value  of  cultural  property, 
whether  archaeological  or  ethnological 
in  nature,  is  immeasurable.  Such  items 
often  constitute  the  very  essence  of  a 
society  and  convey  important 
information  concerning  a  people's 
origin,  history,  and  traditional  setting. 
The  importance  and  popularity  of  such 
items  regrettably  makes  them  targets  of 
theft,  encoiuages  clandestine  looting  of 
archaeological  sites,  and  results  in  their 
illegal  export  and  import. 

The  U.S.  shares  in  the  international 
concern  for  the  need  to  protect 
endangered  cultural  property.  The 
appearance  in  the  U.S.  of  stolen  or 
illegally  exported  artifacts  from  other 


countries  where  there  has  been  pillage 
has,  on  occasion,  strained  our  foreign 
and  cultural  relations.  This  situation, 
combined  with  the  concerns  of 
museum,  archaeological,  and  scholarly 
communities,  was  recognized  by  the 
President  and  Congress.  It  became 
apparent  that  it  was  in  the  national 
interest  for  the  U.S.  to  join  with  other 
coimtries  to  control  illegal  trafficking  of 
suc:h  articles  in  international  commerce. 

The  U.S.  joined  international  efforts 
and  actively  participated  in 
deliberations  resulting  in  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property  (823 
U.N.T.S.  231  (1972)).  U.S.  acceptance  of 
the  1970  UNESCO  Convention  was 
codified  into  U.S.  law  as  the 
"Convention  on  Cultural  Property 
Implementation  Act"  (Pub.  L.  97^46, 
19  U.S.C.  2601  e(  seq.)  ("the  Act").  This 
was  done  to  promote  U.S.  leadership  in 
achieving  greater  international 
cooperation  towards  preser\'ing  cultural 
treasures  that  are  of  importance  to  the 
nations  from  where  they  originate  and 
to  achieving  greater  international 
understanding  of  mankind's  common 
heritage. 

During  the  past  several  years,  import 
restrictions  have  been  imposed  on 
archaeological  and  ethnological  artifacts 
of  a  number  of  signator>'  nations.  These 
restrictions  have  tieen  imposed  as  a 
result  of  requests  received  from  those 
nations  under  Article  9  of  the  1970 
Convention  and  pursuant  to  provisions 
of  the  Convention  on  Cultural  Property 
Implementation  Act  that  allow  for 
emergency  action  and  bilateral 
agreements  between  the  United  States 
and  other  countries. 

This  document  amends  the 
regulations  by  imposing  emergency 
import  restrictions  on  certain 
archaeological  artifacts  from  Cambodia 
as  described  below. 

Cambodia 

Under  §  303(a)(3)  of  the  Cultural 
Property  Implementation  Act  (19  U.S.C. 
2602(a)(3)),  Cambodia,  a  State  Party  to 
the  1970  UNESCO  Convention,  asked 
the  U.S.  Government  to  impose  import 
restrictions  on  certain  categories  of 
archaeological  and/or  ethnological 
material  the  pillage  of  which,  it  was 
alleged,  jeopardizes  the  national 
cultural  patrimony  of  Cambodia.  Notice 
of  receipt  of  this  request  was  published 
by  the  United  States  Information 
Agency  (USIA)  in  the  Federal  Register 
(64  FR'28873)  on  May  27,  1999. 

The  request  was  forwarded  to  the 
Cultural  Property  Advisory  Committee, 


which  conducted  a  review  and 
investigation  and  submitted  its  report  in 
accordance  with  the  provisions  of  19 
U.S.C.  2605(f)  to  the  /Vssociate  Director 
for  Educational  and  Culttu-al  Affairs. 
USIA.  Pursuant  to  the  provisions  of  19 
U.S.C.  2603(a)(3),  the  Committee  found, 
with  respect  to  a  certain  category  of 
archaeological  material,  the  situation  in 
Cambodia  to  be  an  emergency,  and 
recommended  that  emergency  import 
restrictions  be  imposed  on  certain 
Khmer  stone  archaeological  material 
from  Cambodia.  The  Associate  Director, 
pursuant  to  the  authority  vested  in  him 
under  Executive  Order  12555  and  USIA 
Delegation  Order  99—4,  considered  the 
Committee's  recommendations  and  on 
September  29,  1999,  the  Assix:iale 
Director  made  the  determination, that 
emergency  import  restrictions  be 
applied. 

The  Commissioner  of  Customs,  in 
consultation  with  the  Associate  Director 
of  the  USLA.  has  developed  a  list  of 
types  of  covered  Khmer  stone 
archaeological  material  of  the  6th 
century  through  the  16th  century  A.D. 
from  Cambodia.  The  materials  on  this 
list  are  subject  to  §  12.104a(b),  Customs 
Regulations  (19  CFR  12.104a(b)).  As 
provided  in  19  U.S.C.  2601  et  seq..  and 
§  12.104a(b),  Customs  Regulations, 
listed  materials  from  this  area  may  not 
be  imported  into  the  U.S.  unless 
accompanied  by  documentation 
certifying  that  the  material  left 
Cambodia  legally  and  not  in  violation  of 
the  laws  of  Cambodia. 

In  the  event  an  importer  carmot 
produce  the  certificate,  documentation, 
or  other  evidence  required  by  §  12.104c. 
Customs  Regulations  (19  CFR  12.104c) 
at  the  time  of  making  entry.  §  12.104d. 
Customs  Regulations  (19  CFR  12.104d) 
provides  that  the  port  director  shall  take 
custody  of  the  material  until  the 
certificate,  documentation,  or  evidence 
is  presented.  Section  12.104e  provides 
that  if  the  importer  states  in  writing  that 
he  will  not  attempt  to  secure  the 
required  certificate,  documentation,  or 
evidence,  or  the  importer  does  not 
present  The  required  certificate, 
documentation,  or  evidence  to  Customs 
within  the  time  provided,  the  material 
shall  be  seized  and  summarily  forfeited 
to  the  U.S.  in  accordance  with  the 
provisions  of  Part  162,  Customs 
Regulations  (19  CFR  Part  162). 

The  list  of  archaeological  material 
from  Cambodia  for  which  import 
restrictions  apply  is  set  forth  below. 
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List  of  Khmer  Stone  Archaeological 
Material  of  the  6th  Century  Through  the 
16th  Century  A.D.  From  Cambodia 

Khmer  stone  archaeological  material 
of  the  6th  century  through  the  16th 
century  A.D.  from  Cambodia,  includes 
the  categories  listed  below.  The 
following  list  is  representative  only.  ■ 

Stone 

This  category  consists  largely  of 
materials  made  of  sandstone,  including 
many  color  shades  (grey  to  greenish  to 
black,  pink  to  red  and  violet,  some 
yellowish  tones)  and  varying 
granulosity.  Due  to  oxidation  and  iron 
content,  the  stone  surface  can  become 
hard  and  take  on  a  difierent  color  than 
the  stone  core.  These  surface  colors 
range  from  yellowish  to  brownish  to 
different  shades  of  grey.  This  dense 
surface  can  be  polished.  Some  statues 
and  reliefs  are  coated  with  a  kind  of 
clear  shellac  or  lacquer  of  different 
colors  (black,  red.  gold,  yellow,  and/or 
brown).  The  surface  of  sandstone  pieces 
can  also,  however,  be  quite  rough. 
Chipped  surfaces  can  be  white  in  color. 
In  the  absence  nf  any  systematic 
technical  analysis  of  ancient  Khmer 
stonework,  no  exact  description  of  other 
stone  types  can  be  provided.  It  is  clear, 
however,  that  other  types  of  stone  were 
also  used  (some  volcanic  rock,  rhyolite 
and  schist,  etc.).  but  these  are 
nonetheless  exceptional.  Some  quartz 
objects  are  also  known.  Precious  and 
semi-precious  stones  were  also  used  as 
applied  decor  or  in  jewelry  settings. 

Different  types  of  stone  degradation 
can  be  noted.  Eroded  surfaces  result 
from  sanding  (loss  of  surface  grains), 
contour  scaling  (detachment  of  stuface 
plaques  along  contoiu  lines),  flaking 
and  exfoliation.  The  stone  can  also  split 
along  sedimentation  layers.  Chipping  or 
fragmentation  of  sculpted  stone  is  also 
common. 

Stone  objects  included  here  come 
under  three  historical  periods:  pre- 
Angkorian  (6th-9th  century),  Angkorian 
(9th-14th  century)  and  post-Angkorian 
(14th-16th  centu?yWi<any  stone  objects 
can  be  firmly  assigned  to  one  of  these 
three  periods:  some,  notably 
architectural  elements  and  statues,  can 
be  further  assigned  a  specific  style  and 
a  more  precise  date  within  the  given 
period. 

A.  Sculpture 

1.  Architectural  Elements 

Stone  was  used  for  religious 
architecture  in  the  pre- Angkorian  and 
Angkorian  periods.  The  majority  of 
ancient  Khmer  temples  were  btdlt 
almost  entirely  in  stone.  Even  for  those 
temples  built  primarily  in  brick. 


numerous  decorative  elements  in  stone 
were  also  employed.  Only  small 
portions  of  early  post-Angkorian 
edifices  were  built  in  stone.  The 
architectural  elements  that  follow  are. 
therefore,  characteristic  of  pre- 
Angkorian  and  Angkorian  times.  The 
state  of  the  material  varies  greatly,  some 
objects  being  well  preserved,  others 
severely  eroded  or  fragmented.  The 
sculpture  of  some  pieces  remains 
unfinished. 

a.  Pediments.  Pediments  are  large 
decorative  stone  fixtures  placed  above 
temple  doorways.  They  are  triangular  in 
shape,  and  are  composed  of  two  or  more 
separate  blocks,  fitted  together  and 
sculpted  with  decorative  motifs.  The 
ensemble  can  range  bom  approximately 
1-3  meters  in  width  and  1-3  meters  in 
height.  Motifs  include  floral  scrolls, 
medallions,  human  figures  and  animals. 
A  whole  scene  from  a  well-known  story 
can  also  be  represented. 

b.  Lintels.  Untels  are  rectangular 
monoliths  placed  directly  above  temple 
entrance  gates  or  doorways,  below  the 
pediments  described  above.  They  are 
decorated  with  motifs  similar  to  those  of 
pediments.  They  can  reach  up  to  nearly 
one  meter  in  height  and  one  and  a  half 
meters  in  width. 

c.  False  doors.  Three  of  the  four 
doorways  of  a  temple  sanctuary  are 
frequently  "false  doors":  that  is,  though 
they  are  sculpted  to  look  like  doors, 
they  do  not  open.  They  bear  graphic  and 
floral  motifs,  sometimes  integrating 
human  and  animal  figures.  These  doors 
can  reach  up  to  more  than  two  meters 
in  height  and  more  than  one  meter  in 
width.  They  can  be  monolithic,  or 
composed  of  separate  blocks  fitted 
together. 

d.  Columnettes.  Coliminettes  are 
decorative  coltunns  placed  on  either 
side  of  a  temple  door  entrance.  They  can 
be  sculpted  in  deep  relief  out  of  a 
temple  doorway  and,  therefore,  remain 
attached  to  the  doorway  on  their  back 
side.  The  earliest  columnettes  are 
round,  sculpted  with  bands  themselves 
sculpted  with  decorative  motifs.  Later  in 
the  Angkorian  period,  the  columnettes 
are  octagonal  in  shape,  and  bear  more 
complex  and  abundant  sculpted  decor 
on  the  concentric  bands.  This  decor 
includes  graphic  designs  (pearls, 
diamond  shapes,  flowers,  etc.)  repeated 
at  regular  intervals  along  the  length  of 
the  column.  The  base  of  the  column  is 
square  and  is  also  sctdpted  with  diverse 
motifs  and  figures.  The  colunmettes  can 
reach  aroimd  25  centimeters  in  diameter 
and  more  than  (wo  meters  in  height. 

e.  Pilasters.  Pilasters  are  decorative 
rectangular  supports  projecting  partially 
from  the  wall  on  either  side  of  a  temple 
doorway.  They  are  treated 


architecturally  as  coliunns.  with  base, 
shaft  and  capital.  Motifs  include  floral 
scrolls  and  graphic  designs  of  pearls, 
diamond  shapes,  etc..  as  well  as  human 
or  animal  figures.  They  range  in  width 
from  approximately  20-30  centimeters 
and  can  reach  a  height  of  more  than  two 
meters. 

f  Antefixes.  Antefixes  are  decorative 
elements  placed  around  the  exterior  of 
each  level  of  a  temple  tower.  They  are 
small  free-standing  sculptures  and  can 
take  multiple  forms,  including  but  not 
limited  to  graphic  designs,  animal 
figures,  human  figures  in  niches  and 
miniature  models  of  temples. 

g.  Balustrade  finials.  Long  balustrades 
in  the  form  of  mythical  serpents  are 
found  in  many  Angkorian  temples. 
Often,  these  line  either  side  of  the 
entrance  causeways  to  temples.  The 
ends  of  the  balustrade  take  the  form  of 
the  serpent's  multiple  cobra-like  heads. 

h.  Wall  reliefs.  Much  of  the  surface 
area  of  most  temples  is  sculpted  with 
decorative  reliefs.  This  decor  includes 
graphic  designs  and  floral  motifs  as  well 
as  human  or  animal  figures.  The  figures 
can  range  in  size  from  just  a  few 
centimeters  to  more  than  one  meter  in 
height.  They  can  be  integrated  into  the 
decor  or  set  off  in  niches.  Narrative 
scenes  can  also  be  represented. 

i.  Other  decorative  items.  Other 
decorative  items  include  wall  spikes, 
roof  tile  finials,  sculpted  steps,  and 
other  architectural  decorations. 

2.  Free-Standing  Sculpture 

The  pre-Angkorian  and  Angkorian 
periods  are  characterized  by  extensive 
production  of  statuary  in  stone.  Some 
stone  statuary  was  also  produced  during 
the  post-Angkorian  period.  This  statuary 
is  relatively  diverse,  including  human 
figures  ranging  from  less  than  a  half 
meter  to  nearly  three  meters  in  height, 
as  well  as  animal  figures.  Some  figures, 
representations  of  Indian  gods,  have 
midtiple  arms  and  heads.  Figures  can  be 
represented  alone,  or  in  groups  of  two 
or  three.  When  male  and  female  figtues 
are  presented  together  as  an  ensemble, 
the  female  figures  are  disproportionately 
smaller  than  their  male  counterparts. 
Some  are  part-human,  pari-animal. 
Figures  can  be  standing  or  sitting,  or 
riding  animal  mounts.  Many  figures  are 
represented  wearing  crowns  or  special 
headdresses,  and  holding  attributes 
such  as  a  baton  or  a  conch  shell. 
Clothing  and  sometimes  jewelry  are 
sculpted  onto  the  body.  Though  statues 
are  generally  monolithic,  later  post- 
Angkorian  statues  of  the  Buddha  can 
have  separate  arms,  sculpted  in  wood 
and  attached  to  the  stone  body.  Many 
statues  were  once  lacquered  in  black  or 
dark  brown,  rad  or  gold  colors,  and 
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retain  lacquer  fraces.  Some  yellow 
lacquer  is  also  found. 

a.  Human  and  hybrid  (part-human, 
part-animal)  figures.  Examples  include 
a  statue  of  the  eight-armed  god.  four- 
armed  god,  representations  of  Buddha 
in  various  attitudes  or  stances,  and 
female  and  male  figures  or  deities, 
including  parts  (heads,  hands,  crowns 
or  decorative  elements)  of  statuary,  and 
groups  of  figures. 

b.  Animal  figures.  Examples  include 
bulls,  elephants,  lions,  and  small 
mammals  such  as  squirrels. 

c.  Votive  objects.  A  number  of  more 
abstract  sculptures  were  also  the  object 
of  religious  representation  from  pre- 
Angkorian  to  post-Angkorian  times. 
Examples  include  ritual  phallic  symbols 
and  sculpted  footprints  of  Buddha. 

d.  Pedestals.  Pedestals  for  statues  can 
be  square,  rectangular  or  round.  They 
vary  greatly  in  size,  and  can  be 
decorated  with  graphic  and  floral  decor, 
as  well  as  animal  or  human  figures. 
They  are  usually  made  of  numerous 
components  fitted  together,  including  a 
base  and  a  top  section  into  which  the 
statue  is  set. 

e.  Foundation  deposit  stones.  Sacred 
deposits  were  placed  under  statues,  as 
well  as  under  temple  foundations  and  in 
temple  roof  vaults,  from  pre-Angkorian 
to  post-Angkorian  times.  Marks  on  these 
stones  indicate  sacred  configurations, 
which  could  contain  deposits  such  as 
gold  or  precious  stones. 

3.  Stela 

a.  Sculpted  stela.  Free  standing  stela 
sculpted  with  shallow  or  deep  reliefs 
served  as  objects  of  worship  and 
sometimes  as  boundary  stones  from  pre- 
Angkorian  to  post-Angkorian  times. 


Examples  include  stele  with  relief 
images  of  gods  and  goddesses.  Buddhas, 
figures  in  niches,  and  other  symbols. 

D.  Inscriptions.  Texts  recording 
temple  foundations  or  other  information 
were  inscribed  on  stone  stela  from  pre- 
Angkorian  to  post-Angkorian  times. 
Such  texts  can  also  be  found  on  temple 
doorjambs.  pillars  and  walls.  The  stela 
are  found  in  a  number  of  different 
shapes  and  sizes,  and  can  also  bear 
decorative  reliefs,  for  example  a  bull 
seated  on  a  lotus  flower. 

Regulatory  Amendment 

This  document  amends  §  12.104g(bj. 
Customs  Regulations  (19  OTl 
12.104g(b))  to  incorporate  by  reference 
the  above  list  of  an:haeological  material 
from  Cambodia  for  which  emergency 
import  restrictions  are  imposed. 

Inapplicability  of  Notice  and  Delayed 
Effective  Dale 

This  amendment  is  being  made 
without  notice  or  public  procedure, 
pursuant  to  5  U.S.C.  5.W(b)(B).  because 
the  action  being  taken  is  of  an 
emergency  nature  and  such  notice  or 
public  procedure  would  be 
impracticable  and  contrary  to  the  public 
interest.  For  the  same  reasons,  pursuant 
to  5  U.S.C.  553(d)(3).  a  delayed  effective 
date  is  not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  E.0. 12866. 


Drafting  information.  The  principal 
author  of  this  document  was  Keith  B. 
Rudich,  Esq.,  Regulations  Branch,  Office 
of  Regulations  and  Rulings.  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjecte  in  19  CFR  Pail  12 

Cultural  property.  Customs  duties  and 
inspections.  Imports. 

Amendment  to  the  Regulations 

Accordingly.  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is 
amended  as  set  forth  below: 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1   The  general  authority  and  specific 
authority  citation  for  Part  12.  in  part. 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301    19  U.S  C  66.  1202 
(General  Note  20.  Harmonized  Tariff 
Schedule  of  ihe  United  Stales  (HTSUS)l. 
1624: 

***** 

Sections  12  104  through  12.1041  also 
Issued  under  19  U.S.C.  2612: 


2.  In  §  12.104g(b)  the  list  of  emergency 
actions  imposing  import  restrictions  on 
described  articles  of  cultural  property  of 
State  Parties  is  amended  by  adding 
Cambodia  in  appropriate  aJphabetical 
order  as  follows: 

$12.1 04g    Specific  Items  or  categories 
designated  by  agreements  or  emergency 
actions. 


(b)" 


State  party 

Guttural  properly 

T.O.  No 

T.O  99—88 

Ra>'niond  W.  Kelly. 

Commissioner  of  Customs. 

Approved:  November  9. 1999. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  99-31276  Filed  12-1-99:  8:45  am) 
BILUNG  CODE  n20-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Pans  132  and  163 

[T.D.  99-87) 

RIN  1515-AC54 

Export  Certificates  for  Lamb  Meat 
Subject  to  Tariff-Rate  Quota 

AGENCY:  U.S.  Customs  Ser%'ice. 
Department  of  the  Treasury. 


ACTION:  Interim  rule:  solidtatlon'of 

comments. 

SUMMAnv:  This  document  amends  the 
Customs  Regulations  on  an  interim  basis 
to  set  forth  die  form  and  manner  by 
which  an  importer  establishes  thai  a 
-  valid  export  certificate  is  in  effect  for 
certain  fresh,  chilled  or  frozen  lamb 
meat  that  is  the  subject  of  a  tariff-rate 
quota,  and  the  product  of  a  participating 
country,  as  defined  in  interim 
regulations  of  the  United  States  Trade 
Representative  (USTR).  The  expori   . 
certificate  is  necessary  in  this  regard  in 
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order  to  enable  the  importer  to  claim  the 
in-quota  rate  of  duty  on  the  lamb  meal. 
DATES:  Interim  rule  effective  December 
2.  1999.  This  interim  rule  is  applicable 
to  all  products  entered  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  December  2. 1999.  Comments  must 
be  received  on  or  before  January  31. 
2000. 

ADORESSES:  Written  comments  may  be 
addre.ssed  to  and  inspected  at  the 
Regulations  Branch,  U.S  Customs 
Service.  1300  Pennsylvania  Avenue, 
NW..  3rd  Floor.  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Porter.  Office  of  Field 
Operations.  (202-927-5399). 
SOPPLEMENTARY  INFORMATION: 

Background 

By  Presidential  Proclamation  No. 
7208  dated  July  7. 1999.  as  modified  by 
Presidential  Proclamation  No.  7214  of 
July  30,  1999,  the  President,  acting 
under  the  authority  of  section  203  of  the 
Trade  Act  of  1974  (19  U.S.C.  2253). 
established  a  tariff-rate  quota  with 
respect  to  certain  fresh,  chilled  or  frozen 
lamb  meat  exported  to  the  United  States 
on  or  after  July  22, 1999. 

Under  a  tariff-rate  quota,  the  United 
States  applies  one  tariff  rate,  known  as 
the  in-quota  tariff  rate,  to  imports  of  a 
product  up  to  a  particular  amount, 
known  as  the  in-quota  quantity,  and 
another,  higher  rate,  known  as  the  over- 
quota  rats,  to  imports  of  a  product  in 
excess  of  the  given  amount.  The 
preferential,  in-quota  tariff  rate  would 
be  applicable  only  to  the  extent  that  the 
aggregate  in-quota  quantity  of  a  product 
allocated  to  a  coim&y  had  not  been 
exceeded. 

It  is  noted  that  the  tariff-rate  quota  on 
lamb  meat  was  established  in  response 
to  a  determination  by  the  U.S. 
International  Trade  Commission  under 
section  202  of  the  Trade  Act  of  1974  (19 
U.S.C.  2252)  that  lamb  meat  was  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  substantially 
threaten  serious  injury  to  the  domestic 
lamb  meat  industry  The  tariff-rate  quota 
is  temporary  in  duration,  being 
established  for  a  period  of  three  years 
and  one  day.  It  is  intended  to  help 
facilitate  efforts  during  this  period  by 
the  domestic  lamb  meat  industry  to 
adjust  to  the  increased  import 
competition. 

Specifically,  the  lamb  meat  covered 
by  the  tariff-rate  quota  consists  of  fresh, 
chilled  or  frozen  lamb  meat  that  is 
classified  in  subheading  0204.10.00, 
0204.22.20,  0204.23.20,  0204.30.00, 
0204.42.20,  or  0204.43.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  In  order  to 


implement  the  tariff-rate  quota  for  the 
described  lamb  meat.  Presidential 
Proclamation  No.  7208  amended 
subchapter  m  of  Chapter  99.  HTSUS.  so 
as  to  list  the  in-quota  quantities  of  lamb 
meat  allocated  to  those  countries 
covered  by  the  tariff-rate  quota,  together 
with  the  in-quota  and  over-quota  rates 
of  duty  applicable  to  the  lamb  tneat. 

Under  Presidential  Proclamation  No. 
7214.  the  United  States  Trade 
Representative  (USTR)  was  given 
authority  to  administer  the  tariff-rate 
quota  on  the  imported  lamb  meat. 

As  part  of  the  implementation  of  this 
tariff-rate  quota,  the  USTR  is  offering 
exporting  countries  that  have  an 
allocation  of  the  in-quota  quantity  the 
opportunity  to  use  export  certificates  for 
their  lamb  meat  exports  to  the  United 
States.  While  a  country  does  not  need  to 
participate  in  the  export-certificate 
program  in  order  to  receive  the  in-quota 
tariff  rate  for  its  share  of  the  in-quota 
quantity,  using  export  certificates 
assures  an  exporting  country  that  only 
those  exports  that  it  intends  for  the 
United  States  market  are  counted 
against  its  in-quota  allocation,  and  it 
helps  ensure  that  such  imports  do  not 
disrupt  the  orderly  marketing  of  lamb 
meat  in  the  United  States. 

The  USTR  has  issued  an  interim  rule 
establishing  regulations  for  this  export- 
certificate  program  (15  CFR  part  2014) 
(64  PR  56429;  October  20.  1999).  To  this 
end.  an  exporting  country  wishing  to 
participate  in  the  export-certificate 
program  must  notify  the  USTR  and 
provide  the  necessary  supporting 
information.  As  defined  in  the  USTR 
interim  regulations  (15  CFR  2014.2(c)). 
a  participating  country  is  a  country  that 
has  received  an  allocation  of  the  in- 
quota  quantity  of  the  tariff-rate  quota, 
and  that  the  USTR  has  determined,  and 
has  so  informed  Customs,  is  eligible  to 
use  export  certificates  for  their  lamb 
meat  products  exported  to  the  United 
States.  The  USTR  has  stated  that  it 
intends  to  publish  a  notice  in  the 
Federal  Register  whenever  a  country 
becomes,  or  ceases  to  be,  a  participating 
coimtry.  In  this  connection,  Australia 
and  New  Zealand  have  already 
requested,  and  have  been  approved  by 
USTR,  to  use  export  certificates  for  their 
lamb  meat  that  is  exported  to  the  United 
States,  as  noted  in  the  USTR  interim 
rule. 

In  accordance  with  the  interim 
rulemaking  of  the  USTR,  Customs  is 
issuing  this  interim  rule  in  order  to  set 
forth  a  new  §  132.16.  Customs 
Regulations  (19  CFR  132.16),  that 
prescribes  the  form  and  manner  by 
which  an  importer  establishes  that  a 
valid  export  certificate  exists,  including 
a  unique  number  for  the  certificate  that 


must  be  referenced  on  the  entry  or 
withdrawal  from  warehouse  for 
consumption.  This  will  ensure  that  no 
imports  of  the  specified  lamb  meat 
products  of  a  participating  country'  are 
coimted  against  the  country's  in-quota 
allocation  unless  the  products  are 
covered  by  a  proper  export  certificate. 
The  export  certificate  is  necessary  in 
this  regard  in  order  to  enable  the 
importer  to  claim  the  in-quota  rate  of 
duty  on  the  lamb  meat. 

In  addition,  the  Interim  (a)(1)(A)  List 
set  forth  as  an  Appendix  to  part  163, 
Customs  Regulations  (19  CFR  part  163, 
Appendix),  that  lists  the  records 
required  for  the  entry  of  merchandise,  is 
revised  to  make  reference  to  the 
requirement  in  §  132.15,  Customs 
Regulations  (19  CFR  132.15)  and  in  new 
§  132.16,  Customs  Regulations  (19  CFR 
132.16),  that  an  importer  possess  a  valid 
export  certificate,  respectively,  for  beef 
or  lamb  meat  subject  to  a  tariff-rate 
quota  and  that  is  a  product  of  a 
participating  country,  in  order  for  the 
importer  to  be  able  to  claim  the 
applicable  in-quota  rate  of  duty. 

Comments 

Before  adopting  this  interim 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
that  are  timely  submitted  to  Customs. 
Customs  specifically  requests  comments 
on  the  clarity  of  this  interim  rule  and 
how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  U.S.  Customs 
Service.  1300  Pennsylvania  Avenue, 
NW,,  3rd  Floor,  Washington  DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements,  the 
Regulatory  Flexihihty  Act.  and 
Executive  Order  12886 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a),  public  notice  is  inapplicable  to 
this  interim  rule  because  it  is  within  the 
foreign  affairs  function  of  the  United 
States.  Also,  for  the  above  reason,  there 
is  no  need  for  a  delayed  effective  date 
under  5  U.S.C.  553(d).  Because  no 
notice  of  proposed  rulemaking  is 
required  for  interim  regulations,  the 
provisions  of  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply; 
and  because  this  document  involves  a 
foreign  affairs  function  of  the  United 
States,  it  is  not  subject  to  the  provisions 
of  E.0. 12866. 
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Paperwork  Reduction  Act 

The  collections  of  information 
involved  in  this  interim  rule  have 
already  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  vdth  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  assigned  OMB  Control  Numbers 
1515-0065  (Entry  summary  and 
continuation  sheet)  and  1515-0214 
(General  recordkeeping  and  record 
production  requirements).  This  rule 
does  not  propose  any  substantive 
changes  to  the  existing  approved 
information  collections. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 

ListofSubiects 

19  CFR  Part  132 

Agricultine  and  agricultural  products. 
Customs  duties  and  inspection.  Quotas, 
Reporting  and  recordkeeping 
requirements 

ISCFflPart  J63 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements. 

Amendment  to  the  Regulations 

Accordingly,  parts  132  and  163, 
Customs  Regulations  (19  CFR  parts  132 
and  163).  are  amended  as  set  forth 
below. 

PART  132— QUOTAS 

1 .  The  general  authority  citation  for 
part  132  continues  to  read  <is  follows. 
and  the  specific  sectional  authority 
under  this  part  is  revised  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Hannonized  Tariff  Schedule  of  the 
United  Slates  (HTSUS)).  1623. 1624. 

$§  132.15  and  132.16  also  issued  under  19 
U.S.C.  1202  (sddiUonal  U.S.  Note  3  to 
Chapter  2.  HTSUS:  and  subchapter  UI  of 
Chapter  99.  HTSUS.  respectivelv).  1484. 
1S08. 

1132.15    [AmendmJ] 

2.  Section  132.15  is  amended  by 
removing  fivm  paragraph  (c)(1)  the 
parenthetical,  "(see  §  162.1c  of  this 
chapter)",  and  by  adding,  in  its  place, 
the  parenthetical,  "(see  §  163. 4(a)  of  this 
chapter)". 

3.  Part  132  is  amended  by  adding  a 
new  §  132.16  to  read  as  follows: 


S  132.16  Export  certificate  for  lamb  meat 
subject  to  tariff-rate  quota. 

(a)  Hequirement.  For  fresh,  chilled  or 
frozen  lamb  meal  classified  in  HTSUS 
subheading  0204.10.00.  0204.22.20, 
0204.23.20.  0204.30.00.  0204.42.20,  or 
0204.43.20.  that  is  the  subject  of  a  tariff- 
rate  quota  as  provided  in  subchapter  III 
of  Chapter  99.  HTSUS.  and  that  is  the 
product  Of  a  participating  country,  as 
defined  in  15  CFR  2014.2(c).  the 
importer  must  possess  a  valid  export 
certificate  in  order  to  claim  the  in-quota 
tariff  rate  of  duty  on  the  lamb  meat  at 
the  time  it  is  entered  or  withdrawn  from 
warehouse  for  consumption.  The 
importer  must  record  the  distinct  and 
unique  identifying  niunber  of  the  export 
certificate  for  the  lamb  meat  on  the 
entry  summary  or  warehouse 
withdrawal  for  consumption  (Customs 
Form  7501,  coliunn  34),  or  its  electronic 
equivalent. 

(b)  Validity  of  export  certificate.  To  be 
valid,  the  export  certificate  must  meet 
the  requirements  of  15  CFH  2014.3(b). 
and  with  respect  to  the  requirement  of 
15  CFR  2014.3(b)(3).  the  export 
certificate  covering  the  lamb  meat  must 
have  a  distinctly  and  uniquely 
identifiable  number. 

(c)  Retention  and  production  of 
certificate  to  Customs.  The  export 
certificate  is  subject  to  the 
recordkeeping  requirements  of  part  163 
of  this  chapter  (19  CFR  part  163). 
Specifically,  the  certificate  must  be 
retained  for  a  period  of  5  years  in 
accordance  with  §  163.4(a)  of  this 
chapter,  and  must  be  made  available  to 
Customs  upon  request  in  accordance 
with  §  163.6(a)  of  this  chapter. 

PART  163— RECORDKEEPING 

1.  The  authority  citation  for  part  163 
continues  to  read  as  follows: 

Authority:  3  It.S.C.  301;  19  U.S.C,  66. 
1484.  1.S08.  1509.  1510.  1624. 

Appendix  to  Part  163  [Amended] 

2.  In  the  Appendix  to  part  163.  under 
beading  "IV.".  the  hst  of  documents/ 
records  or  information  required  for 
entry  of  special  categories  of 
merchandise  is  amended  by  adding  the 
following  in  appropriate  numerical 
order: 

§§132.15.  132.16  Export  certificates, 
respectively,  for  beef  or  lamb  meat 
subject  to  tariff-rate  quota 

Approved:  November  18. 1999. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 
John  P.  Simpson. 

Deputy- AssiiUint  Secrelaiy  of  the  Treasury. 
[FR  Doc.  99-31275  Filed  12-1-99;  8:43  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  9SF-01  SO) 

Indirect  Food  Additives:  Adjuvants. 
Production  Aids,  and  Sanltizers 

AGENCY:  Fnnd  and  Drug  Administration. 
\  HHS. 
'  ACTION:  Final  riile. 

SUMMARY:  The  Pood  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  pro\ide  for 
the  safe  use  of  7-oxa-3.20-diazadispiro- 

fn.2|-heneicosan-21-one.2.2,4,4- 
[nethyl-,hydrochloride,  reaction 
ucts  with  epichlorohydrin, 
olyzed.  polymerized  (CAS  Reg.  No. 
202483-55— 4)  as  an  antioxidant  and/or 
stabilizer  for  polyolefins  intended  for 
contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  Hoechst 
'  Aktiengesellschaft. 
DATES:  The  regulation  is  effective 
December  2.  1999.  Submit  written 
objections  and  requests  for  a  hearing  by 
January  3.  2000. 

ADORESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fi.shers  Lane.  rm.  1061.  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATXJN  CONTACT: 
Vivian  M.  Qlliam,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
2O0  C  St.  SW..  Washington.  DC  20204. 
202-418-3094. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  a  notice  published  in  the  Federal 
Register  of  )uly  12.  1995  (60  FR  359141. 
FDA  announced  that  a  food  additive 
petition  (FAP  5B4461)  had  been  filed  by 
Hoechst  Aktiengesellschaft,  c/o  1001  G 
St.  NW..  suite  500  West,  Washington. 
DC  20001.  The  petition  proposed  that 
the  food  additive  regulations  in 
§  178.2010  AntioxidanU  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  polymeric  2,2.4.4- 
letramethyl-7-oxa-3.20-diaza-20-(2.3- 
epoxypropyl)-dispiro-[5. 1.11.2]- 
heneicosane'21-one  (CAS  Reg.  No. 
78301-43-6)  as  an  antioxidant  and/or 
stabilizer  for  polyolefins  intended  for 
contact  with  food. 

Subsequeul  to  thi.  filing  of  the 
petition.  Hoechst  Aktiengesellschaft 
sold  its  speciality  business,  including 
food  additive  petition  SB4461.  to 
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Clariant  AG.  Switzerland.  The  petitioner 
also  obtained  a  new  Chemical  Abstracts 
Service  (CAS)  Registry  number  for  the 
additive  under  the  following  name:  7- 
oxa-3.20-diazadispiro-(5.1.11.2l- 
heneicosan-21  -one.2 .2 ,4,4-tetramethyl- 
.hydrochloride.  reaction  products  with 
epichlorohydrin.  hydrolyzed, 
polymerized  (CAS  Reg.  No.  202483-55- 
4). 

In  FDA's  evaluation  of  the  safety  of  7- 
oxa-3.20-diazadispiro-[5.1.11.2l- 
heneicosan-21-one,2,2,4.4-tetramethyl- 
.hydrochloride.  reaction  products  with 
epichlorohydrin,  hydrolyzed, 
polymerized  the  agency  reviewed  the 
safety  of  the  additive  itself  and  the 
chemical  impurities  that  may  be  present 
in  the  additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amotmts  of 
epichlorohydrin.  a  carcinogenic 
impurity  resulting  from  the  manuiiacture 
of  the  additive.  Residual  amounts  of 
impurities  are  commonly  found  as 
constituents  of  chemical  products, 
including  food  additives. 

n.  Determination  of  Safety 

Under  the  general  safety  standard  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348(c)(3)(A)).  a 
food  additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  additive  is  safe  for  that  use. 
FDA's  food  additive  regulations  (21  CFR 
170. 3(i))  define  safe  as  "a  reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  imder  the  intended  conditions 
of  use." 

The  food  additives  anticancer,  or 
Delaney ,  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A)}  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is,  where  an 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  standard  using  risk  assessment 
procediires  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  intended  use  of  the 
additive.  Scott  v.  FDA.  728  F.2d  322 
(6th  Or.  1984). 

m.  Safety  of  the  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  7-oxa-3,20-diazadispiro- 
(5.1.11.2)-heneicosan-21-one,2,2,4,4- 


tetramethyl- Jiydrochloride,  reaction 
products  with  epichlorohydrin, 
hydrolyzed,  polymerized,  will  result  in 
exposure  to  no  greater  than  224  parts 
per  billion  (ppb)  of  the  additive  in  the 
daily  diet  (3  Ulogram  (kg))  or  an 
estimated  daily  intake  of  0.67  milligram 
perperson  per  day  (mg/p/d)  (Ref.l). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  small  dietary  exposure 
resulting  from  the  petitioned  use  of  this 
additive  is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety 
standard,  considering  all  available  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  presented  by 
epichlorohydrin.  the  carcinogenic 
chemical  that  may  be  present  as  an 
impurity  in  the  additive.  The  risk 
evaluation  of  epichlorohydrin  has  two 
aspects:  (1)  Assessment  of  exposure  to 
the  impurity  from  the  petitioned  use  of 
the  additive,  and  (2)  extrapolation  of  the 
risk  observed  in  the  animal  bioassays  to 
the  conditions  of  exposure  to  humans. 

A.  Epichlorohydrin 

FDA  has  estimated  the  exposure  to 
epichlorohydrin  from  the  petitioned  use 
of  the  additive  as  an  antioxidant  and/ or 
stabilizer  for  polyolefins  to  be  no  more 
than  0.011  ppb  in  the  daily  diet  (3  kg) 
or  33  nanograms  (ng)/p/d  (Ref.l).  The 
agency  used  data  from  a  carcinogenesis 
bioassay  on  epichlorohydrin  conducted 
by  Konishi  et  al.  (Ref  4),  to  estimate  the 
upper-bound  limit  of  lifetime  human 
risk  from  exposure  to  this  chemical 
resulting  from  the  petitioned  use  of  the 
additive.  The  authors  reported  that  the 
test  material  caused  significantly 
increased  incidence  of  stomach 
papillomas  and  carcinomas  in  male  rats. 

Based  on  the  agency's  estimate  that 
exposure  to  epichlorohydrin  wall  not 
exceed  33  ng/p/d,  FDA  estimates  that 
the  upper-bound  limit  of  lifetime 
human  risk  from  the  petitioned  use  of 
the  subject  additive  is  1.5  x  10-'  or  l.S 
in  a  billion  (Ref.  3).  Because  of  the 
numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  epichlorohydrin 
is  likely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  human  risk.  Thus,  the  agency 


concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposure  to 
epichlorohydrin  would  result  from  the 
petitioned  use  of  the  additive. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  epichlorohy(frin 
as  an  impurity  in  the  additive.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which  ' 
epichlorohydrin  may  be  expected  to 
remain  as  an  impurity  following 
production  of  the  additive,  the  agency 
would  not  expect  this  impurity  to 
become  a  component  of  food  at  other 
than  extremely  low  levels:  and  (2)  the 
upper-bound  limit  of  lifetime  human 
risk  from  exposure  to  epichlorohydrin  is 
very  low,  1.5  in  a  billion. 

IV.  Conclusion 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  as  an  antioxidant  and/or 
stabilizer  for  polyolefins  intended  for 
contact  viritb  food  is  safe,  and  that  the 
additive  will  achieve  its  intended 
technical  efiect.  Therefore,  the  agency 
concludes  that  the  regulations  in 
$  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore  clearance  by 
the  OfRce  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VL  EnvironmeDtal  Impact 

The  agency  has  carefully  considered 
the  potential  envirorunental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
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in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Vn.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  3,  2000,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 


objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Vm,  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  A.  B.  Bailey, 
Chemistry-  and  Environmental  Review  Team, 
to  D.  Harrison.  Division  of  Petition  Control, 
dated  August  6. 1998. 

2.  Kokoski,  C. )..  "Regulatory  Food 
Additive  Toxicolog>'."  in  Chemical  Sifety 
Regulation  and  Compliance,  edited  by  F. 
Homburger.  and  J.  K.  Marquis,  New  York, 
NY,  pp.  24-33.  1985. 

3.  Memo  from  Division  of  Petition  Control 
(HFS-2151  to  Sara  H,  Henr\-.  Quantitative 
Risk  Assessment  Committee  (HF.S-308). 
"Verification  of  upper  bound  risk  calculation 
for  epichlorohydrin  (ECH)  for  petition  No. 
FAP  5B4461."  dated  February  10, 1998. 


4.  Konishi,  Y.  et  al..  "Forestomach  Tumors 
Induced  by  Orally  Administered 
Epichlorohvdin  in  Male  Wistar  Rats."  Gann. 
71:922-923.  1980. 

ListofSubieciainZlCFRPBrt  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDtRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANIDZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  348  379e 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  a  new  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§178.2010    Antioxidanu  •ndfor  stablllzen 
(or  potymar*. 

«        •        •        «        ■ 

(b)  *  *  * 


Substances 


7-Oxa-3,20-diazadispiro-[5.1 . 1 1 .21-heneteosan-21  -one,2,2,4.4- ' 
letramelhyl-. hydrochloride,  reaction  products  wtth  epichlorohydrin, 
hydrolyzed,  potymenzed  (CAS  Reg.  ^to.  202483-55-4). 


For  use  onty 

1.  At  levels  not  to  exceed  0.5  percent  by  we»ght  of  otefin  potymers 
complying  with  §  1 77, 1 520  of  thts  ctiapler,  rtems  1.1.  3.1.  arxJ  3.2. 
wtiere  the  copolymers  complying  with  items  3.1  and  3.2  contain  not 
less  than  85  weight  percent  of  polymer  units  derived  from  propylene, 
in  contact  with  all  types  of  food  descnbed  in  Tabte  1  of  §  176.170  of 
this  cfiapter,  provided  that  ttw  fini^ied  food-contact  arttde  will  have 
a  capacity  of  at  least  18.9  liters  (5  gallons)  when  in  contact  with  food 
o<  types  III,  fV-A,  V,  Vll-A,  and  IX,  descnbed  in  TaWe  l  of 
§176.170  of  this  chapter 

2.  At  levels  not  to  exceed  0.5  percent  by  weight  of  olefin  potymers 
complying  with  §177.1520  of  this  chapter,  items  2.1,  2.2,  3  1   arxJ 
3-2,  having  a  density  of  rx>t  less  than  0.94  gram/milliliter,  where  tt>e 
copolymers  complyir>g  with  items  3.1  and  3.2  contain  not  less  ttian 
85  wetght  percent  of  potymer  units  denved  from  ettrylene:  in  contact 
with  food  onty  under  condiDons  of  use  C,  D,  E,  F,  and  G,  described 
in  Table  2  of  §  176.170  of  this  chapter,  provided  that  the  finished 
food-contact  article  will  have  a  capacity  of  at  least  16.9  liters  (5  gal- 
lons) when  in  contact  with  food  of  types  Ml.  IV-A.  V.  Vll-A,  and  IX. 
(lescrft>ed  in  Table  1  of  §176.170  of  this  chapter. 

3.  Al  levels  not  to  exceed  0.3  percent  by  wetghl  of  dieftn  potymers 
complying  with  §177.1520  of  this  chapter,  rtems  2.1.  2.2.  3.1,  3.2, 
3.3.  3.4.  3.5,  3.6,  and  4.0,  having  a  density  of  less  than  0.94  gram/ 
milliliter,  in  contact  with  food  only  under  conditions  of  use  0.  E.  F 
and  G,  described  in  Table  2  of  §  1 76. 1 70  of  this  chapter,  provided 
that  the  finished  food-contact  article  will  have  a  capacity  of  at  leasi 
18  9  liters  (5  gallons)  except  that,  films  ar>d  molded  articles  con- 
taining rx)l  more  than  0.2  percent  by  weight  ot  the  stabilizer  may 
contact  aqueous  food  ot  t^jes  I,  tl  IV-B,  VI.  and  VIII,  descnt>ed  in 
Table  i  of  §  1 76. 1 70  of  this  chapter  wrth  no  restnctions  on  the 
amount  of  food  contacted. 


67486         Federal  Register / Vol.  64,  No.  231 /Thursday,  December  2.  1999 /Rules  and  Regulations 


Dated:  November 23. 1999. 
Margaral  M  Datnl. 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  99-31228  Filed  12-1-99:  8:45  am] 
muNG  cooe  4iao-oi-F 


DEPARTME^f^  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parts  1  and  2 

[Doclwt  No.  99-1020282-9282-01] 

RIN  OeS1-AB08 

Clartflcatlon  of  Patent  and  Trademark 
Copy  Fees 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule. 

summary:  The  Patent  and  Trademark 
Office  CPTO)  is  amending  the  rules  of 
practice  regarding  fees  for  black  and 
white  patent  and  trademark  copies  by 
clarifying  the  meaning  of  the  term 
"regular  service."  For  black  and  white 
patent  copies,  the  term  "regular  service" 
includes  preparation  of  copies  by  the 
pro  normally  within  2-3  business  days 
of  receipt  and  delivery  by  United  States 
Postal  Service  (USPS),  or  delivery  to  a 
pro  Box.  "Regular  service"  also 
includes  preparation  of  copies  within 
one  business  day  of  receipt  and  delivery 
to  customers  by  electronic  means  (e.g., 
fax,  electronic  mail).  Expedited  service 
for  receipt  of  black  and  white  patent 
copies  by  fax  is  eliminated  since  this  is 
now  done  routinely  as  'regular  service." 
For  patent  copies,  "expedited  service" 
is  clarified  to  read  preparation  of  copies 
by  the  PTO  within  one  business  day  and 
delivery  by  commercial  delivery  service 
within  the  next  business  day.  For 
trademark  copies,  "regular  service" 
includes  preparation  of  copies  by  the 
PTO  within  2-3  business  days  of  receipt 
and  delivery  by  USPS,  fax,  or  to  a  PTO 
Box.  The  term  "overnight  delivery"  is 
being  changed  to  "delivery  on  the  next 
business  day"  for  clarity. 
EFFECTIVE  DATE:  The  effective  date  for 
the  rules  is  December  2,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wesley  H.  Gewehr  by  mail  addressed  to 
him  at  Administrator  for  Information 
Dissemination,  U.S.  Patent  and 
Trademark  Office,  PK3-451, 
Washington.  DC  20231,  by  telephone  at 
(703)  305-9110,  by  facsimile  at  (703) 
305-3878,  or  by  e-mail  at 
"  Wesley  .gewehr©uspto.gov. " 
SUPPtEMENTARY  INFORMATION:  This  final 
rule  clarifies  PTO  fees  for  providing 
black  and  white  copies  of  patents  and 
trademarks. 


Backgrouiid 

Patent  fees  are  authorized  by  35 
U.S.C.  41.  Trademark  fees  are 
authorized  by  15  U.S.C.  1113.  Both 
statutes  provide  that  the  Commissioner 
shall  establish  fees  for  processing, 
services,  or  materials  relating  to  patents 
or  trademarks  to  recover  the  estimated 
average  cost  to  the  Office  of  such 
processing,  services,  or  materials. 
Automated  image  stores  of  patent  copies 
and  automated  system  capabilities  for 
electronic  delivery  are  now  available  for 
delivery  of  black  and  white  patent 
copies  under  regular  service.  Full-page 
images  of  trademark  registrations  are  not 
yet  available  via  automated  image 
stores.  Therefore,  trademark  copies 
cannot  yet  be  delivered  electronically, 
other  than  by  hx. 

This  final  rule  clarifies  what  services 
are  encompassed  by  the  term  "regular 
service"  for  patent  copies  set  forth  in  37 
CFR  l,19(a)(l),  and  for  trademark  copies 
set  forth  in  37  CFR  2.6(b)(1). 

Other  Considerations 

This  final  rule  contains  no 
information  collection  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995,  44  use  3501  et  seq.  This 
final  rule  has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

The  PTO  for  good  cause  finds  that  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  are  not 
required.  The  notice  and  public 
procedure  thereon  are  unnecessary 
since  the  PTO  is  only  clarifying  the  term 
"regular  service,"  and  eliminating  as  a 
separate  category  the  delivery  of  patent 
copies  by  fax.  5  U.S.C.  553(b)(B).  These 
are  minor  technical  changes  with  no 
substantive  effect  on  the  public.  5  U.S.C. 
553(b)(B).  Prior  notice  and  an 
opportunity  for  public  comment  are  not 
required  pursuant  to  5  U.S.C.  553  (or 
any  other  law):  therefore,  the  analytical 
requirements  of  the  Regulatorv 
FlexibUit>'  Act,  5  U.S.C.  601  etseq..  are 
inapplicable. 

ListofSolqacts 

37  CFR  Parti 

Administrative  practice  and 
procedures.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

37  CFR  Part  2 

Administrative  practice  and 
procedures.  Trademarks. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  37  CFR  parts  1  and  2 
are  amended  as  follows: 


PART  1— {AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  3S  U.S.C  6,  unless  otherwise 
noted. 

2.  Section  1.19  is  amended  by  revising 
paragraphs  (a)(l)(i)  through  (iii)  to  read 
as  follows: 

$1.19    Document  supply  fees. 


(a)*   *   • 

(D*  •  • 

(i)  Regular  service,  which  includes 
preparation  of  copies  by  the  PTO  within 
2-3  business  days  and  delivery  by 
United  States  Postal  Service  or  to  a  FTO 
Box:  and  preparation  of  copies  by  the 
PTO  within  one  business  day  of  receipt 
and  delivery  by  electronic  means  (e.g.. 
fax.  electronic  mail) — J3.00. 

(ii)  Next  business  day  delivery  to  PTO 
Box— 46.00. 

(iii)  Expedited  delivery  by 
commercial  delivery  service — S25.00. 


PART  2— [AMENDED] 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6. 
unless  otherwise  noted. 

4.  Section  2.6  is  amended  by  revising 
paragraphs  (b)(l)(i}  through  (iii)  to  read 
as  follows: 

}2.t    Trademark  fees.     ^^' 


(b)'   •   • 

(D*  *  * 

(i)  Regular  service,  which  includes 
preparation  of  copies  by  the  PTO  within 
2-3  business  days  of  receipt  and 
delivery  by  United  States  Postal  Service, 
fax.  or  to  a  PTO  Box— $3.00. 

(ii)  Delivery  on  next  business  day  to 
PTO  Box  or  fax  defivery  within  one 
business  day  to  U.S./Canada/Mexico— 
S6.00. 

(iii)  Expedited  delivery  by 
commercial  delivery  service — $25.00. 
•        «        *        •        « 

Dated:  November  22.  1999. 
Q.  Todd  Dickinson, 
Assistant  Secretory  of  Commerce  and 
Commissioner  ofPtttents  and  Trademarks. 
IFR  Doc.  99-30880  Filed  12-1-99:  8:45  am) 
nLUNG  cooe  asio-ts-m 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM98-2:  Order  No.  1273] 

Revisions  to  Library  Reference  Rule 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adapts  final 

changes  to  rules  on  the  use  of  library 

references.  The  changes  clarif>'  and 

improve  administrative  aspects  of  this 

practice. 

DATES:  Effective  December  2. 1999. 

ADDRESSES:  Send  correspondence 

concerning  this  document  to  the 

attention  of  Margaret  P.  Crenshaw. 

Secretary.  Postal  Rate  Commission.  1333 

H  StreetNW..  Suite  300,  Washington, 

DC  20268-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfman,  General  Counsel, 

Postal  Rate  Commission.  1333  H  Street 

NW..  Washington.  DC  20268-0001.  202- 

789-6820. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Commission  published  an  initial 
proposal  to  revise  the  library  reference 
in  order  no.  1219  (63  FR  47456.  Sept.  8. 
1998).  Further  proposed  revisions  were 
published  in  order  No.  1223  (63  FR 
71251.  Dec.24.1 998)  and  order  No. 
1263  (64  FR  52725.  Sept.  30.  1999). 

Introduction 

The  Commission  initiated  this 
rulemaking  to  improve  the 
administration  of  the  library  reference 
practice.  In  particular,  it  has  sought  to 
clarify  the  role  of  librari'  references  in 
formal  proceedings,  to  address  the 
responsibilities  of  those  who  file  librar>' 
references,  and  to  assist  those  who  wish 
to  review  them.  The  scope  of  the  docket, 
the  rationale  for  specific  proposals,  and 
commenters'  suggestions  have  been 
discussed  extensively  in  the  course  of 
several  previous  orders.  See  order  No. 
1219  (63  FR  47456,  Sept.  8,  1998);  order 
No.  1223  (63  FR  71251,  Dec.  24,  1998); 
and  order  No.  1263  (64  FR  52725,  Sept. 
30.  1999).  At  this  point,  the  Commission 
finds  that  remaining  concerns  about  the 
wording  or  effect  of  certain  provisions 
can  be  resolved  through  clarification  in 
the  ensuing  discussion  and  with 
minimal  changes  to  the  most  recent 
proposal  (set  out  in  order  No.  1263).  The 
changes  include  adoption  of  a 
compromi.se  suggested  by  one 
commenter  on  the  issue  of  obtaining 
service  of  certain  library  references, 
clarification  of  whether  the  "unduly 
burdensome"  consideration  factors  into 


filing  a  library  reference  under  "other 
circumstances."  and  minor  editorial 
revisions. 

/  flevieM-  of  Comments  Filed  in 
Response  to  Order  No.  1263 

The  Commission  received  comments 
from  Douglas  F.  Carlson  (Carlson), 
David  B.  Popkin  (Popkin).  the  Office  of 
the  Consumer  Advocate  (OCA),  and  the 
Postal  Service  in  response  to  the  set  of 
provisions  proposed  in  order  No.  1263. 
See  Carlson  Comments  on  Proposed 
Revisions  to  Library  Reference  Practice 
(October  15. 1999);  Popkin  Comments  in 
Response  to  Order  No.  1263  on  Further 
Proposed  Revisions  to  Library'  Reference 
Practice  (Third  Set)  (October!  6,  1999); 
OCA  Comments  in  Response  to  Order 
No.  1263  on  Further  Proposed  Revisions 
to  Library  Reference  Practice  (Third  Set) 
(October'l3,  1999);  and  Postal  Service 
Comments  on  Third  Set  of  Proposed 
Revisions  to  Library  Reference  Practice 
(October  20,  1999).'(Hereafter,  Carlson 
Comments,  Popkin  Comments,  OCA 
Comments,  and  Postal  Service 
Comments.) 

Carlson 's  comments.  Carlson  notes 
that  under  the  proposed  rules,  a  party 
may  request  that  a  copy  of  a  library 
reference  be  served  if 'interest     .  .is 
likely  to  be  so  limited  that  service  on 
the  entire  list  would  be  unreasonably 
burdensome,  and  the  participant  agrees 
to  serve  the  material  on  individual 
participants  upon  request  within  three 
days  of  a  request. "  Carlson  Comments  at 
1,  citing  proposed  rule  31(b)(3)(ii)(A). 
He  supports  this  approach,  but  objects 
to  the  treatment  the  proposal  accords  a 
library  reference  containing  material 
that  is  filed  in  compliance  with  a 
discovery  request  for  production  of 
documents  or  things.  In  this 
circumstance.  Carlson  notes  that  the 
filer  is  not  required  to  comply  with 
special  requests,  but  may  be  required  to 
serve  the  material  upon  the  filing  of  a 
detailed  motion  setting  forth  the  reasons 
why  service  is  necessary  or  appropriate. 
Id.  at  2,  citing  proposed  rule 
31(b)(2)(ii)(D)  and  31(b)(2)(ix).  Carlson 
asserts  that  the  motion  requirement 
imposes  a  significant  burden  on  parties 
located  a  long  distance  fi^m 
Washington  who  wish  to  review 
particular  librar>'  references. 
Specifically,  he  estimates  that  the 
motion  requirement  could  generate  up 
to  $50  in  additional  expense  and  delay 
of  at  least  7  to  10  days.  Id.  at  2-3. 
Carlson  notes  that  he  periodically  has 
asked  a  party  who  has  filed  a  library 
reference  to  provide  him  with  a  copy, 
and  this  has  allowed  him  to  obtain 
library  references  and  avoid  an 
expensive  trip  to  Washington  to  view 
the  material.  He  suggests  that  the 


Commission  maintain  the  status  quo  or 
adopt  an  alternative  that  would  require 
the  party  to  ser\'e  the  documents  on  the 
interrogating  party  upon  request,  while 
retaining  the  motion  requirement  for 
others.  Id. 

Popkin 's  comments.  Popkin  expresses 
two  main  concerns  about  the  proposal. 
One  is  how  it  affects  his  ability  to 
determine  the  contents  of  the  library 
referende  without  traveling  to 
Washington;  the  other  is  the  extra 
expenseknd  time  associated  with  the 
requir^O^nt  of  a  motion  to  otitain  the 
librarv  reference.  Popkin  Comments  at 
1. 

With  respect  to  determining  the 
contents  of  a  library  reference.  Popkin 
asserts  that  the  tradeoff  for  not  having 
to  serve  all  participants  should  be  a 
requirement  that  the  filer  provide  a 
meaningful  explanation  of  the  library 
reference's  contents.  He  also  asks  for 
clarification  of  the  difference  between 
the  mandatory  disclosures  outlined  in 
paragraph  3lib)(2)(iv)  {regarding  the 
contents  of  the  required  noticel  and  the 
optional  preface  or  summary  submitted 
with  the  library  reference  covered  in 
paragraph  (vi).  Id  at  1.  Popkin  also  says 
the  explanation  of  the  library  reference 
should  be  available  on  the 
Commission's  website  so  that 
participants  will  have  easy  and  quick 
access  to  the  material.  Id.  With  respect 
to  service.  Popiun  raises  the  same 
concerns  C^lson  expresses  regarding 
the  additional  expense  and  work 
associated  with  the  motion  requirement. 
Also,  Popkin  says  the  term  "special 
requests"  in  paragraph  31(b)(2)(ix)  does 
not  make  clear  whether  the  motioB  is 
required  to  obtain  a  reference  on  fn 
occasional  basis.  Id.  at  1. 

Paragraph  31(b)(2)(ii)P)  refers  to 
material  filed  in  compliance  with  a 
discovery  request  for  production  of 
documents  or  things.  Popkin  says  this 
provision  is  not  clear,  and  suggests  that 
it  be  divided  into  two  parts:  one  for 
items  that  are  directly  associated  with 
the  interrogatory  question;  the  other  for 
supporting  data  or  information.  He 
proposes  that  the  first  category  be 
automatically  fiimished  to  the 
proponent  of  the  interrogatory,  and  the 
second  treated  like  any  other  reference. 
Id.  at  2.  Popkin  also  says  the  three-day 
service  requirement  contained  in 
paragraph  31(b)(2)(ii)(A)  should  apply 
to  (D)  "at  a  minimum."  Id.  at  2. 

The  OCA'S  comments.  The  OCA 
prefaces  its  comments  with  the  overall 
assessment  that  the  proposed  rules  "are 
workable  and  the  requirement  for  a 
detailed  notice  will  be  an  improvement ' 
over  the  current  rules."  OCA  Comments 
at  1 .  At  the  same  time,  it  notes  that  the 
Commission  has  not  accepted  its 
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suggestion  for  a  cross-walk,  reiterates  its 
preference  for  this  requirement,  but 
indicates  it  is  not  pursuing  this  position 
in  this  round  of  comments.  Id.  at  1-2. 

Paragraph  31lbl(ll:  general 
introduction  to  provisions  on 
documentary  material  The  OCA  notes 
that  the  Commission  has  included  in 
this  provision  a  new  sentence  requiring 
that  testimony,  exhibits,  and  supporting 
conclusions  premised  on  data  or 
conclusions  developed  in  a  library 
reference  provide  the  location  of  that 
information  within  the  library  reference. 
rd.  at  2.  The  OCA  suggests  further 
expansion  to  require  the  location  of 
underlying  information  developed  in 
other  testimony,  other  exhibits  or  other 
supporting  workpapers.  It  proposes  the 
following  substitute: 

Testimony,  exhibits  and  supporting 
workpapers  prepared  for  Commission 
proceedings  that  are  premised  on  data  or 
conclusions  developed  in  a  Iibrar>'  reference, 
other  testimony,  other  exlubits.  or  other 
-Supporting  workpapers  shall  provide  the 
location  of  tliat  information  within  the 
library  reference,  testimony,  exhibits,  and 
supporting  workpapers  with  sufBcient 
.■specificity  to  permit  ready  reference,  such  as 
the  page  and  line,  or  the  file  and  worksheet 
or  spreadsheet  page  or  coll. 

Id.  at  3. 

Paragraph  31(b)(2)(iii):  other 
circumstances  justifying  the  filing  of  a 
library  reference  The  CX:;a  suggests  that 
clarification  of  this  provision,  which 
permits  the  filing  of  any  material  as  a 
library  reference  in  tmusual 
circtimstances.  is  needed  because  it  is 
not  clear  whether  the  "imdtily 
burdensome"  condition  applies  here  as 
one  of  the  "other  applicable 
requirements"  of  referenced  paragraph 
31(b)(2)(ii)(B).  Its  position  is  that  this 
criterion  should  be  specifically  included 
to  remove  any  imcertaicty. 

Paragraph  31(b)l2)(iv)(H).  The  OCA 
suggests  adding  the  words  "into  the 
record"  after  the  word  "entered."  Id.  at 
4.  With  this  change,  the  phrase  would 
read:  "To  the  extent  feasible,  identify 
portions  expected  to  be  entered  into  the 
record  *   '   *." 

Paragraph  31(bl(2)lvi):  optional 
preface  or  summary.  The  OCA  suggests 
revising  this  paragraph  to  read: 
"Inclusion  of  a  preface  or  summary  in 
a  library  reference  addressing  the 
matters  set  out  in  paragraph 
31(b)(2)(iv)(AHH)  is  encouraged  but 
optional."  It  contends  that  this  will 
encourage  the  Postal  Service  to  continue 
its  acknowledged  practice,  in  the  vast 
majority  of  instances,  of  providing  a 
preface  to  its  library  references.  The 
OCA  notes  that  this  ciurently  serves  as 
a  convenience  to  the  participants  and 
the  Commission.  Id. 


Paragraph  31(bl(2l(vii):  electronic 
version.  The  OCA  also  suggests 
requiring  the  electronic  version  of  the 
notice  to  accompany  the  library 
reference  (if  not  already  incorporated 
therein)  on  grounds  that  this  will  "better 
insiue  ready  access  to  the  detailed 
notice." 

The  Postal  Service's  comments.  The 
Postal  Service  observes  that  the 
proposed  rules  may  prove  generally 
satisfactory  in  most  salient  respects,  but 
suggests  several  improvements.  Postal 
Service  Comments  at  1 .  The  Service  also 
notes  that  in  previous  comments,  it 
indicated  that  it  hoped  that  the  outcome 
of  this  rulemaking  would  be  usehil  new 
procedures  that  would  not 
imnecessarily  impair  its  ability  to 
complete  preparations  for  submission  of 
a  request  for  a  recommended  decision  in 
the  most  expeditious  manner  possible  or 
its  ability  to  maintain  a  smooth  and 
timely  flow  of  information  in  response 
to  discovery  requests.  With  the 
exceptions  identified  in  its  comments, 
the  Service  says  it  believes  the  most 
recently  proposed  rules  may  be 
consistent  with  these  objectives.  Id.  at 
10. 

Paragraph  31(b)ll).  The  Service  raises 
the  possibility  that  the  language  the 
Commission  adopted  in  apparent 
response  to  an  OCA  comment  could  be 
misinterpreted  as  meaning  that  every 
time  a  number  that  originates  in  a 
library  reference  is  cited,  it  must  be 
cross-referenced.  Moreover,  the  Service 
claims  the  Commission's  proposal  goes 
beyond  what  the  OCA  suggested,  and 
proposes  two  alternatives.  One  entails 
striking  the  reference  to  testimony;  the 
other  involves  rewriting  the  middle  part 
of  the  sentence  to  read: 

Testimony,  exhibits  and  supporting 
workpapers  prepared  for  Commi.ision 
proceedings  that  are  promised  on  data  or 
conclusions  developed  in  a  library  reference 
shall,  whenever  pro\Tding  the  location  of  that 
information  within  the  library  reference,  do 
so  with  sufficient  specificity  io  permit  ready 
reference,  such  as  the  page  and  line,  or  the 
file  and  the  worksheet  or  spreadsheet  page  or 
cell. 

Id.  at  5-6. 

The  Service  notes  that  this  revision  is 
consistent  with  the  Commission's 
position  that  the  purpose  of  this 
rulemaking  is  to  pursue  relatively 
narrow  improvements.  Id. 

Paragraph  31(bll2l(iij:  examples  of 
physical  characteristics  rendering 
service  unduly  burdensome.  The  Postal 
Servi(»  suggests  adding  "or  electronic 
format"  to  the  list  of  examples  of 
physical  characteristics.  In  support  of 
this  addition,  it  says:  "Many  library 
references  are  filed  as  such  because  they 
consist  of  one  or  more  diskettes  or       ~- 


CDs — the  electronic  format  most 
currently  in  vogue — and  there  certainly 
is  no  intention  (nor  should  there  be)  to 
serve  copies  of  such  items  on  every 
party."  Id.  at  6-7. 

Tne  Postal  Service's  reply  to  the 
OCA 's  comments.  In  addition  to  its  own 
suggestions,  the  Service  also  addresses 
the  OCA'S  comments.  With  respect  to 
paragraph  31(b)(1).  the  Service  says  that 
the  OCA'S  proposal  to  expand  the  new 
"specificity"  provision  to  include 
cntation  to  testimony,  exhibits  and 
workpapers,  in  addition  to  the  citations 
to  library  references  encompassed  by 
the  Commission's  current  proposal, 
exacerbates  its  concerns  about  the 
potential  for  misinterpretation.  Id.  at  7. 
Specifically,  the  Service  asserts  that  this 
suggestion  manifests  no  awareness  of 
the  difficulties  inherent  in  preparing  a 
postal  rate  filing,  such  as  the  need  to 
revise  testimony  up  to  the  printing 
deadline.  The  Service  notes  that  these 
revisions  change  pagination  and  create 
"ripple  effects."  Id.  at  7-8.  Given  these 
circumstances,  the  Service  urges  a  focus 
"at  a  practical  level"  on  identifv'ing  and 
resolving  real  problems  the  parties 
might  be  experiencing  tmder  existing 
practices.  Id.  at  8. 

Paragraph  31(bl(2lliiil:the  Service 
notes  that  the  OCA  suggests  that  the 
"other  applicable  requirements" 
language  of  this  provision  might  not 
clearly  incorporate  the  "undtUy 
burdensome"  condition  referred  to  in 
the  preceding  paragraph.  However,  the 
Service  points  out  the  function  of  this 
provision  is  to  deal  with  exceptional 
circumstances.  Since  it  provides  ample 
limitations  against  abuse,  the  Service 
contends  that  it  seems  much  wiser  to 
leave  intact  the  flexibility  afforded  by 
the  proposed  rules  regarding  the 
"unduly  burdensome"  condition.  Id.  at 
9.       . 

■  Paragraph  SllbmmvUHl  and  (vi): 
minor  editorial  revisions.  The  Service 
says  it  has  no  objections  to  the  OCA's 
suggestion  that  paragraph  31(b)(2)(iv)(H) 
be  revised  to  include  the  phrase  "into 
the  record"  after  "entered."  Similarly,  it 
has  no  objection  to  revising  paragraph 
31(b)(2)(vi)  to  include  language  stating 
that  inclusion  of  a  preface  is 
"encoiiraged  but  optional." 

Section  3t(b)(2lfviil:  suggestion 
regarding  notice  of  library  reference 
filed  in  electronic  format.  The  Service 
notes  that  the  root  of  OCA's  concern 
appears  to  be  that  someone  who  gains 
access  to  a  library  refereiu^e  on  the 
Commission's  web  page  might  not  be 
able  to  benefit  fully  bom  this  access  if 
he  or  sKe  does  not  have  similar  access 
to  the  information  provided  with  the 
notice.  Id.  at  9.  It  notes,  however,  that 
under  cturen't  practice,  the  Commission 
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is  scanning  pleadings  and  posting  them 
on  the  web  already.  Therefore,  the 
Service  says  that  whether  or  not  an 
electronic  version  of  the  notice  is 
submitted,  the  parties  will  have  access 
to  that  information  on  the  web  as  long 
as  the  notice  is  scanned.  Consequently, 
it  considers  the  rule  as  proposed 
entirely  adequate.  Id. 

II.  Commission  Response 

Proposed  alternative  approaches  to 
paragraph  SKbllll  (general  introduction 
to  provisions  on  documentary  material). 
Both  the  Postal  Service  and  the  OCA 
suggest  changes  to  this  provision  The 
Service's  proposed  alternative  adds  a 
clause  stating  that  "whenever"  citations 
are  made  in  testimony  and  exhibits, 
they  must  do  so  with  sufficient 
specificity.  According  to  the  Service,  the 
purpose  of  this  wording  change  is  to 
prevent  misinterpretation  of  the 
Commission's  proposal,  especially  of 
the  type  that  would  lead  to  litigation 
over  whether  every  number  originating 
in  a  library  reference  and  used  in 
testimony  must  be  cross-referenced. 
Postal  Service  Comments  at  4.  The 
Service  says  it  does  not  understand  this 
to  be  the  intent  of  the  Conunissions 
proposal,  but  is  concerned  that  this 
could  be  its  effect.  The  OCA,  on  the 
other  hand,  expands  the  reach  of  the 
proposal  by  including,  in  addition  to 
library  references,  other  testimony, 
exhibits,  or  supporting  workpapers. 
OCA  Comments  at  3. 

The  Commission  finds  that  the  OCA's 
suggestion  carries  with  it  the  potential 
for  imposing  far  greater  bvu-den  on  the 
filing  party  than  this  rtilemaking  has 
contemplated.  Therefore,  it  believes  it  is 
preferable  to  retain  the  language 
proposed  in  order  no.  1263.  In  doing  so. 
the  Commission  notes  that  the  intent  of 
the  provision  is  not  to  impose  on 
testimony  tmnecessarily  severe  or 
exhaustive  citation  requirements.  In 
terms  of  guidance,  the  Conunission 
notes  that  witness  ToUey's  recent 
presentations  (which  the  Service  refers 
to  its  comments)  included  a  technical 
appendix  containing  extensive  citations 
to  soiuce  materials.  These  presentations 
provide  an  example  of  testimony  that 
would  comply  with  the  new  rule.  In 
addition,  the  Commission  expects 
participants  to  apply  a  common-sense 
standard. 

Special  requests.  The  issue  of  service 
of  library  references  is  problematic.  In 
part,  this  is  because  it  appears  that  the 
Service  has  complied  with  the 
requirement  that  material  filed  in 
response  to  a  request  for  production  of 
doctiments  tmder  rule  26  be  made 
available  "'for  inspection  and  copying" 
by  filing  a  library  reference.  While  this 


may  pose  some  inconvenience  for  those 
located  outside  the  greater  Washington. 
DC  area,  the  Service  correcdy  notes  that 
rule  26  does  not  necessarily  require 
actual  service. 

The  Commission  will  not  impose  an 
across-the-board  obligation  to  provide 
copies  of  all  library  references  the  Postal 
Service  may  file  in  a  case.  As  stated  in 
order  No.  1263.  it  believes  that  the 
growing  ability  to  produce  and 
distribute  most  material  in  an  electronic 
format  will  greatly  reduce  the  need  for 
participants  to  make  special  requests  for 
hard-copy  service.  It  also  believes  that 
exposing  the  filer  of  a  library  reference 
to  the  potential  for  repeated  requests  for 
service  diminishes  the  extent  to  which 
the  practice  of  filing  a  library  reference 
is  a  convenience. 

The  Commission  believes  that  the 
compromise  Carlson  has  suggested  has 
merit.  Under  this  approach,  a 
participant  filing  a  discovery  request 
(under  rule  25  or  26)  that  leads  to  the 
lodging  of  a  library  reference  with  the 
Conunission  may  make  a  special 
(informal)  request  for  service,  while 
others  would  be  required  to  file  a 
motion.  The  Conunission  expects  the 
filer  to  honor  these  informal,  oral 
special  requests  whenever  reasonably 
feasible.  In  the  most  recent  proposal,  no 
specific  deadline  was  set  for  service. 
Upon  reconsideration,  the  Commission 
believes  that  the  same  three-day  period 
specified  in  paragraph  31(b)(2)(ii)(A) 
should  apply.  As  the  terms  of  that 
provision  also  allow  the  filer  to  provide 
an  explanation  of  why  the  material 
cannot  be  provided  within  the  specified 
time  period,  much  of  the  flexibility  of 
the  previously-proposed  standard 
allowing  service  within  a  reasonable 
time  is  preserved.  The  final  rule  reads 
as  follows: 

(ix)  Special  requests  and  motions  seeking 
service.  In  situations  other  than  that  covered 
in  (ti)(A).  special  requests  for  service  of 
material  contained  in  a  library  reference  niay 
be  made  by  the  participant  that  filed  the 
interrogatory  or  inquiry  that  generated  a 
response  in  the  form  of  a  library  reference- 
Service  shall  be  made  within  three  days  of 
a  rcqueiit.  or  the  filer  shall  provide,  within 
the  same  period,  an  explanation  of  why  the 
material  cannot  be  provided,  and  undertake 
reasonable  efforts  to  promptly  provide  the 
malenal.  Others  seeking  service  of  the 
material  contained  in  a  library  reference  shall 
file  a  detailed  motion  setting  forth  the 
reasons  why  service  is  necessary  or 
appropriale- 

Popkin  's  request-for  clarification  of 
the  differences  between  paragraphs 
31(b)(2)(ivl  and  (vi).  Popkin  requests 
clarification  of  the  differences  between 
the  "mandatory"  provisions  in 
paragraph  31(b)(2)(iv)  and  the 
"optional"  provisions  in  paragraph 


31(b)(2)(vi).  In  the  Conunission"s  view, 
the  first  provision  identifies  the 
disclosures  that  must  be  included  in  the 
notice  the  party  serves  (on  all 
participants)  informing  them  that  a 
library  reference  has  been  filed.  In 
contrast,  the  other  provision  addresses 
what  must  be  included  in  the  library 
reference  itself  The  Conunission 
continues  to  believe  these  distinctions 
are  appropriate,  and  retains  them  in  the 
final  ride.  However,  in  keeping  with  the 
OCA's  suggestion  (and  the  Services  lack 
of  objection  there'll,  the  wording  of 
paragraph  31(b)l^)lvi)  is  revised  to  make 
clear  that  inclusiDo  of  a  preface  or 
simunary  is  also  encouraged. 

Popkin 's  request  for  a  change  in 
paragraph  31lb)(2)iiillDI.  Popkin 
contendis  that  the  effect  of  this 
provision,  which  refers  to  material  Bled 
in  compliance  with  a  discovery  request 
for  production  of  documents  or  things, 
is  not  clear  He  suggests  that  it  be 
divided  into  two  parts:  one  for  items 
that  are  directly  associated  with  the 
interrogatory  question;  the  other  for 
supporting  data  or  information.  He 
further  proposes  that  the  first  category 
be  automatically  furnished  to  the 
proponent  of  the  interrogatory,  and  the 
second  treated  like  any  other  reference. 
Id.  at  2.  Popkin  also  says  that  the  three- 
day  service  requirement  contained  in 
paragraph  31ft)(2)(ii)(A)  should  applv 

The  inclusion  of  this  provision  in  the 
rule  recognizes  an  informal  pracUce  thai 
appears  to  have  grown  up  around 
longstanding  rule  26  (requests  for 
production  of  documents  or  things  for 
piuposes  of  discovery)-  In  many 
instances,  it  seems  the  Service  has 
complied  with  requests  that  could  be 
deemed  to  fall  within  rule  26  (even  if 
not  specifically  identified  as  such)  by 
filing  a  library  reference  Rather  than 
discotuage  these  efforts,  the 
Commission  has  attempted  to  draft  the 
new  provision  on  special  requests  in  a 
way  that  preserves  the  spirit  of 
cooperation  tinderlying  the  ongoing 
practice.  Given  the  alteration  in  the 
motion  requirement  that  is  being  made, 
the  Conunission  believes  that  Popkio's 
concerns  about  availability  are 
addressed 

Suggestions  regarding  interpretation 
of  the  "unduly  burdensome  "  condition 
in  connection  with  paragraph 
31(b)(2lliiil.  This  paragraph  addresses 
"other  circumstances"  when  it  is 
appropriate  to  file  material  as  fl  library 
reference,  but  for  the  inability  to  satisfy' 
the  terms  of  paragraph  31(b)(2)(AMD). 
In  response  to  a  request  for  clarification, 
the  Commission  notes  that  these  terms, 
by  the  language  of  paragraph  31(b)(2Kii). 
are  factors  to  be  considered  in  addition 
to  physical  characteristics  that  are 
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reasonably  likely  to  render  compliance 
with  servicB  requirements  unduly 
burdensome. 

The  CKIA  suggests  that  the  rule  could 
be  improved  by  adding  the  phrase 
"unduly  burdensome"  to  this 
paragraph,  while  the  Service  says  the 
existing  approach  provides  a  necessary 
degree  of  flexibility.  The  Commission's 
intent  is  that  the  "unduly  burdensome" 
condition  in  paragraph  31(b)(2)(iiJ 
applies  to  this  section;  that  is,  a  filer  can 
qualify  the  material  for  acceptance  as  a 
library  reference  by  virtue  of  its  physical 
characteristics,  even  if  conditions  iri  (A) 
through  (D)  are  not  met.  Given  the 
potential  for  confusion,  the  Commission 
is  revising  the  introductory  sentence  of 
this  paragraph  to  read  as  follows:  "If  a 
participant  considers  it  appropriate  to 
file  material  as  a  library  reference 
because  physical  characteristics  render 
service  unduly  burdensome,  but  cannot 
satisfy  the  terms  *   *   *." 

Minor  editorial  revisions.  Several 
other  suggestions  have  been  made  for 
minor  editorial  revisions.  The 
Commission  is  adopting  the  OCA's 
suggestions  for  changes  in  paragraph 
31(b)(2)  (iv)(H)  and  (vii)  without  change. 
It  is  also  adopting  the  Service's 
suggestion,  with  one  small  adjustment. 
This  latter  entails  adding  the  broader 
term  "format"  to  the  examples  of 
physical  circumstances,  instead  of 
"electronic  format." 

Ordering  parogmphs.  The  first 
ordering  paragraph  states  that  the 
Commission  adopts  the  provisions  set 
out  in  the  attachment  as  a  final  rule 
amending  39  CFR  3001.31(b)  The 
second  paragraph  states  that  the  rule  is 
effective  upon  publication  in  the 
Federal  Kegister  The  third  paragraph 
directs  the  Secretary  to  cause  this  arder 
to  be  published  in  the  Federal  Register 

Dalsd:  November  24,  1999 
Margaret  P.  Crviuhaw. 
Secretary 

Uatiif  Sobiecta  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  discussed  in  the 
preamble,  the  Commission  amends  39 
CFR  part  3001  as  follows: 

PART  3001— IUN.es  OF  PRACTICE 
AND  PROCEOUflE 

1.  The  authority  citation  for  part  3001 
continues  to  read  a<  follows: 

AutluMity:  39  U.S.C.  404(b);  3603,  3622- 
24.3661. 3662,  3663 

2.  Amend  S  3001.31  in  Subpart  A  by 
revising  paragraph  (b)  to  read  as  follows: 

(3001.31    Evklwio*, 


(b)  Documentary  material. — (1) 
General.  Documents  and  detailed  data 
and  information  shall  be  presented  as 
exhibits.  Testimony,  exhibits  and 
supporting  workpapers  prepared  for 
Commission  proceedings  that  are 
premised  on  data  or  conclusions 
developed  in  a  library  reference  shall 
provide  the  location  of  that  information 
within  the  library  reference  with 
sufficient  specificity  to  permit  ready 
reference,  such  as  the  page  and  line,  or 
the  file  and  the  worksheet  or 
spreadsheet  page  or  cell.  Where  relevant 
and  material  matter  offered  in  evidence 
is  embraced  in  a  document  containing 
other  matter  not  material  or  relevant  or 
not  intended  to  be  put  in  evidence,  the 
participant  offering  the  same  shall 
plainly  designate  the  matter  offered 
excluding  the  immaterial  or  irrelevant 
parts.  If  other  matter  in  such  document 
is  in  such  biUk  or  extent  as  would 
unnecessarily  enciunber  the  record,  it 
may  be  marked  for  identification,  and, 
if  properly  authenticated,  the  relevant 
and  material  parts  may  be  read  into  the 
record,  or.  if  die  Commission  or 
presiding  officer  so  directs,  a  true  copy 
of  such  matter  in  proper  form  shall  be 
received  in  evidence  as  an  exhibit. 
Copies  of  documents  shall  be  delivered 
by  the  participant  offering  the  same  to 
the  other  participants  or  their  attorneys 
appealing  at  the  hearing,  who  shall  be 
afforded  an  opportunity  to  examine  the 
entire  document  and  to  offer  in 
evidence  in  like  manner  other  material 
and  relevant  portions  thereof. 

(2)  Library  references,  (i)  The  term 
"library  reference"  is  a  generic  term  or 
label  that  participants  and  others  may 
use  to  identify  or  designate  certain 
documents  or  things  ("material")  filed 
with  the  Commission's  docket  section. 
To  the  extent  possible,  material  filed  as 
a  library  reference  shall  be  identified 
and  referred  to  by  participants  in  terms 
of  the  following  categories:  Category  1 — 
Reporting  Systems  Material  (consisting 
of  library  references  relating  to  the 
Service's  statistical  cost  and  revenue 
reporting  systems,  and  their  primary 
outputs);  Category  2 — Witness 
Foundational  Material  (consisting  of 
material  relating  to  the  testimony  of 
specific  witnesses,  primarily  that  which 
is  essential  to  the  establishment  of  a 
proper  foundation  for  receiving  into 
evidence  the  results  of  studies  and 
analyses);  Category  3 — Reference 
Material  (consisting  of  previously 
published  material  provided  for  the 
convenience  of  the  reader,  such  as 
books,  chapters  or  other  portions  of 
books,  articles,  reports,  manuals, 
handbooks,  guides,  and  contracts; 
Category  4 — Material  Provided  in 


Response  to  Discovery  (coiisisting  of 
material  provided  in  response  to 
discovery  requests);  Category  5 — 
Disassociated  Material  (consisting  of 
material  filed  at  the  request  of  another, 
from  which  the  filing  party  wishes  to  be 
disassociated,  is  not  vouching  for  or 
sponsoring  the  material  provided); 
Category  6 — All  Other  Material 
(consisting  of  library  references  not 
fitting  any  of  the  other  categories). 

(ii)  The  practice  of  filing  a  library 
reference  is  authorized  primarily  as  a 
convenience  to  filing  participants  and 
the  Commission  under  certain 
circumstances.  These  include  when  the 
physical  characteristics  of  the  material, 
such  as  number  of  pages,  bulk,  or 
format,  are  reasonably  likely  to  render 
compliance  with  the  service 
requirements  unduly  burdensome;  and 
one  of  the  following  considerations 
apply: 

(A)  Interest  in  the  material  or  things 
so  labeled  is  likely  to  be  so  limited  that 
service  on  the  entire  list  would  be 
unreasonably  burdensome,  and  the 
participant  agrees  to  serve  the  material 
on  individual  participants  upon  request 
within  three  days  of  a  request,  or  to 
provide,  within  the  same  period,  an 
explanation  of  why  the  material  caimot 
be  provided  within  three  days,  and  to 
undertake  reasonable  efforts  to  promptly 
provide  the  material;  or 

(B)  The  participant  satisfactorily 
demonstrates  that  designation  of 
material  as  a  library  reference  is 
appropriate  because  the  material 
constitutes  a  secondary  source.  A 
secondary  source  is  one  that  provides 
background  for  a  position  or  matter 
referred  to  elsewhere  in  a  participant's 
case  or  filing,  but  does  not  constitute 
essential  support  and  is  unlikely  to  be 
a  material  factor  in  a  decision  on  the 
merits  of  issues  in  the  proceeding;  or 

(C)  Reference  to,  identification  of,  or 
use  of  the  material  would  be  facilitated 
if  it  is  filed  as  a  library  reference:  or 

(D)  The  material  is  filed  in 
comphance  with  a  discovery  request  for 
production  of  documents  or  things. 

(iii)  CWier  circumstances.  If  a 
participant  considers  it  appropriate  to 
file  material  as  a  library  reference 
because  its  physical  characteristics 
render  service  unduly  burdensome,  but 
cannot  satisfy  the  terms  set  out  in 
paragraphs  (b)(2)(ii)(A)  through  (D)  of 
this  section,  the  material  may  be  filed 
(by  means  of  a  notice)  subject  to  the 
following  conditions: 

(A)  Inclusion  in  the  accompan3ring 
notice  of  a  detailed  explanation  of  the 
reason  for  filing  the  material  under  this 
provision; 
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(B)  Satisfaction  of  all  other  applicable 
requirements  relating  to  library 
references;  and 

(C)  The  Commission's  right  to  refuse 
acceptance  ofthe  material  in  its  docket 
room  and  its  right  4o  take  other  action 
to  ensur^articipants'  ability  to  obtain 
access  to  the  material. 

(iv)  Filing  procedure.  Participants 
filing  material  as  a  library  reference 
shall  provide  contemporaneous  written 
notice  of  this  action  to  the  Commission 
and  other  participants,  in  accordance 
with  applicable  service  rules.  The  notice 
shall: 

(A)  Set  forth  the  reason(s)  why  the 
materia]  is  being  designated  as  a  library 
reference,  with  specific  reference  to 
paragraphs  (b)(2)(ii)  and  (iii)  of  this 
section; 

(B)  Identify  the  category  into  which 
the  material  falls  and  describe  in  detail 
what  the  material  consists  of  or 
represents,  noting  matters  such  as  the 
presence  of  survey  results; 

(C)  Explain  in  detail  how  the  material 
relates  to  the  participant's  case  or  to 
issues  in  the  proceeding; 

^     (D)  Identify  authors  or  others 
materially  contributing  to  substantive 
aspects  of  the  preparation  or 
development  of  the  library  reference; 
IE)  Identify  the  documents  (such  as 
testimony,  exhibits,  and  an 
interrogatory)  or  request  to  which  the 
library  reference  relates,  to  the  extent 
practicable: 

(F)  Identify  other  library  references  or 
testimony  relied  upon  or  referred  to  in 
the  designated  material,  to  the  extent 
practicable; 

(G)  Indicate  whether  the  library 
reference  is  an  update  or  revision  to 
another  library  reference  and.  ifit  is. 
clearly  identi^  the  predecessor 
material. 

(H)  To  the  extent  feasible,  idenlifj' 
portions  expected  to  be  entered  into  the 
record  and  the  expected  sponsor  (if  the 
participant  filing  a  library  reference 
anticipates  seeking,  on  its  own  behalf,  to 
enter  all  or  part  of  the  material 
contained  therein  into  the  evidentiary 
record). 

(v)  Labeling.  Material  filed  as  a  library 
reference  shall  be  labeled  in  a  manner 
consistent  with  standard  Commission 
notation  and  any  other  conditions  the 
presiding  officer  or  Commission 
establishes. 

(vi)  Optional  preface  or  summary. 
Inclusion  of  a  preface  or  summary  in  a 
library  reference  addressing  the  matters 
set  out  in  paragraphs  (b)(2)(iv)(A) 
through  (H)  of  this  section  is  encouraged 
but  optional. 

(vii)  Electronic  version  MateriaHiled 
as  a  library  reference  shall  also  be  made 
available  in  an  electronic  version. 


absent  a  showing  of  why  an  electronic 
version  cannot  be  supplied  or  should 
not  be  required  to  be  supplied. 
Participants  are  encouraged  to  include 
in  the  electronic  version  the  information 
and  disclosures  required  to  be  included 
in  the  accompanying  notice. 

(viii)  Number  of  copies.  Except  for 
good  cause  shown,  two  hard  copies  of 
each  library  reference  shall  be  filed. 

(ix)  Special  requests  and  motions 
seeking  service.  In  situations  other  than 
that  covered  in  paragraph  (b)(2)(ii)(A)  of 
this  section,  special  requests  for  service 
of  material  contained  in  a  library 
reference  may  be  made  by  the 
participant  that  filed  the  interrogatory  or 
inquiry  that  generated  a  response  in  the 
form  of  a  library  reference.  Service  shall 
be  made  within  a  reasonable  time. 
Others  seeking  service  of  the  material 
contained  in  a  library  reference  shall  file 
a  detailed  motion  setting  forth  the 
reasons  why  service  is  necessary  or 
appropriate. 

(x)  WoiVer.  Upon  the  filing  of  a 
motion  showing  good  cause,  the 
Commission  may  waive  one  or  more  of 
the  provisions  relating  to  library 
references.  Motions  seeking  waiver  may 
request  expedited  consideration  and 
may  seek  waiver  for  categories  of  library 
references. 

(xi)  Status  of  library  references. 
Designation  of  material  as  a  library 
reference  and  acceptance  in  the 
Commission's  docket  section  do  not 
confer  evidentiary  status.  The 
evidentiary  status  of  the  material  is 
governed  by  this  section. 
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ENVIRONMENTAL  PROTECTION 
AGENCV 

40  CFR  Part  52 

[GA-40-9929a;  FRL-6473-1I 

Approval  and  Promulgation  of 
Revisions  to  the  Georgia  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Georgia  on  July  10. 1998.  These 
revisions  adopt  two  new  rules  for 
reducing  nitrogen  oxides  emissions  in 
tlie  Atlanta  ozone  nuiialtiiimnent  area,  a 
rule  requiring  specific  gasoline 
formulation  in  25  counties  and  a  rule 
establishing  unit-specific  emission 


limits  at  certain  Georgia  Power 
generating  units.  The  revisions  also 
incorporate  federal  requirements  related 
to  permitting  and  wood  furniture 
finishing  and  cleaning  operations  and 
make  technical  corrections  to  certain  air 
qualit\'  rules.  In  addition,  the  revisions 
clarif\'  requirements  of  Georgia's  Clean 
Fueled  Fleets  Program  EPA  will  act  on 
the  rule  requiring  specific  gasoline 
formulation  in  25  counties  and  revisions 
submitted  for  regulating  air  emissions 
and  operating  practices  of  existing 
hospitaiymedical/infectious  waste 
incinerators  that  commenced 
construction,  reconstruction  or 
modification  on  or  before  June  20.  1996 
in  a  separate  Federal  Register  notice  at 
a  later  date. 

DATES:  This  direct  final  rule  is  effective 
January  31.  2000  without  further  notice, 
unless  EPA  receives  adverse  comments 
by  January  3,  2000.  If  adverse  comments 
are  received.  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
AOOflESSES:  All  comments  should  be 
addressed  to:  Michele  Notariarmi.  Air 
Planning  Branch.  Air.  Pesticides,  and 
Toxics  Management  Division.  EPA 
Region  4.  61  Forsyth  Street.  SW. 
Atlanta.  Georgia  30303. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  inspection  at 
the  following  locations  during  norma) 
business  hours.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
EPA  Region  4.  Air  Planning  Branch.  61 

Forsyth  Street.  SW.  Atlanta,  Georgia 

30303.  (To  make  an  appointment. 

please  contact  Michele  Notarianni  at 

404-562-9031.) 
Air  Protection  Branch,  Georgia 

Environmental  Protection  Division. 

Georgia  Department  of  Natural 

Resources,  4244  lolemalional 

Parkway,  Suite  120,  Atlanta,  Georgia 

30354. 
FOR  FURTTIER  INFORMAT10M  CONTACT: 
Michele  Notarianni,  Air  Planning 
Branch.  Air,  Pesticides,  and  Toxics 
Management  Division,  EPA  Region  4.  61 
Forsyth  Street,  SW,  Atlanta.  Georgia 
30303.  The  telephone  number  is  404- 
562-9031. 
St;PPLEMENTARY  INFORMATION: 

I.  Background 

On  July  10. 1998.  the  Georgia 
Environmental  Protection  Dixision 
(EPD)  submitted  a  revision  to  Georgia's 
Stale  Implementation  Plan  (SIP) 
incorporating  revisions  to  the  Rules  for 
Air  Quality  Control.  Chapter  391-3-1; 
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the  Rules  for  Clean  Fueled  Fleets  (CTT). 
Chapter  391-3-22:  and  the  narrative  for 
the  revision  to  the  CFF  Program.  Two 
public  hearings  on  these  revisions  were 
held  on  March^O,  1998  and  May  20, 
1998.  These  revisions  adopt  two  new 
rules  for  reducing  nitrogen  oxides 
emissions  in  the  Atlanta  ozone 
nonattainment  area:  a  rule  requiring 
specific  gasoline  formulation  in  25 
counties  and  a  rule  establishing  unit- 
specific  emission  limits  at  certain 
Georgia  Power  generating  units.  The 
revisions  also  incorporate  federal 
requirements  related  to  permitting  and 
wood  furniture  finishing  and  cleaning 
operations  and  make  technical 
corrections  to  certain  air  quality  rules. 
In  addition,  the  revisions  clarify 
requirements  of  Georgia's  CFF  Program. 
EPA  will  ad  on  the  rule  requiring 
specific  gasoline  formulation  in  25 
counties  and  revisions  submitted  for 
regulating  air  emissions  and  operating 
practices  of  existing  hospital/medical/ 
infectious  waste  incinerators  that 
commenced  construction, 
reconstruction  or  modification  on  or 
before  June  20.  1996  in  a  separate 
Federal  Register  document  at  a  later 
date 

n.  Revisions  Approved  by  EPA 

EPA  is  approving  all  revisions  to  the 
Georgia  SIP  included  in  the  July  10, 
1998,  submittal.  Below  is  a  summary  of 
the  approved  revisions. 

Air  Quality  Control.  Rule  391-3-1 

•  Rule  391-3-l-.01(nnnnl:  A  new 
subparagraph,  (mmn),  is  added  to  adopt 
the  current.  January  2.  1998,  version  of 
the  Georgia  Department  of  Nattiral 
Resources  Prtx:edures  for  Testing  and 
Monitoring  Sources  of  Air  Pollutants 
maniial 

Adopting  the  January  2. 1998,  manual 
adds  test  methods  and  monitoring 
procedures  for  waste  sample  analysis, 
methanol  emissions  from  stationary 
sources,  electric  utility  steam  generating 
units,  and  medical  waste  incinerators. 

•  Rule  391-3-l-.02(2j(cj(6l:  The 
revisions  provide  exemptions  for 
specific  categories  of  incinerators 
subject  to  other,  more  specific 
regulations. 

•  Rule  391-3-l-.02(iXfff):  A  new 
subparagraph,  (ffi),  is  added  to  regulate 
particulate  matter  emissions  from  yam 
spinning  operations. 

•  Rule  391-3-l-.02(2)(hhhh  A  new 
subparagraph,  (hhh),  is  added  to  adopt 
federal  requirements  limiting  volatile 
organic  compound  (VOC)  emissions 
from  wood  furniture  finishing  and 
cleaning  operations  with  potential 
emissions  of  VOCs  exceeding  25  tons 
per  year  which  8i«  located  in  the  13- 


county  Atlanta  ozone  nonattainment 
area.  This  area  is  comprised  of  the 
following  counties:  Cherokee.  Clayton, 
Cobb,  Coweta,  DeKalb,  Douglas,  Fayette, 
Forsyth,  Fulton,  Gwinnett,  Henry, 
Paulding,  and  Rockdale. 

•  Rule  391-3-l-.02(2)(jji):  A  new 
subparagraph,  (jjj),  is  added  to  limit 
nitrogen  oxides  (NOx)  emissions  from 
coal-fired  electric  utility  steam- 
generating  units  with  a  maximum  heat 
input  greater  than  250  million  British 
thermal  units  per  hour  (mmbtu/hr) 
located  in  the  13-county  Atlanta  ozone 
nonattainment  area.  The  compliance 
period  is  based  on  a  30-day  rolling 
average  beginning  May  1  and  ending 
September  30  of  each  year.  Effective 
May  1,  1999,  NOx  emissions  from 
regulated  units  cannot  exceed  the 
alternative  emission  limits  established 
by  the  EPD  for  each  unit  in  its  Title  V 
permit.  If  a  fecility  does  not  comply 
with  all  alternative  emission  limits  for 
its  regulated  units,  the  facility  must 
demonstrate  that  the  NOx  emissions 
averaged  over  all  regulated  units  do  not 
exceed  0.34  pounds  of  NOx  per  mmbtu 
heat  input.  Effective  May  1,  2000,  if  a 
facility  does  not  comply  with  all, 
established  alternative  emission  limits 
for  its  regulated  units,  the  facility  must 
demonstrate  that  the  NOx  emissions 
averaged  over  all  regulated  imits  do  not 
exceed  0.30  pounds  of  NOx  per  mmbtu 
heat  input.  By  December  31 .  1999, 
owners/operators  of  regulated  units 
must  submit  actual  operating 
performance  data,  with  natural  gas 
technologies  in  place  and  optimized,  for 
all  regulated  units.  EPD  may  revise  this 
rule  based  on  its  review  of  submitted 
performance  data  to  determine  if  the 
NOx  emission  limits  effective  May  1, 
2000  are  technically  achievable. 

•  fluJe  391-3-1-02(3)  and  (6): The 
revisions  delete  references  to  the  August 
15, 1997  vereion  of  the  testing 
procedures  manual  in  subparagraphs 
(3)(a),  (6)(a)2.(v)(]),  (6J(a)(vuJ2.(n)I,  and 
(6)(b)l.tvi). 

•  Rule  391-3-l-.02(7)(b):  The 
revisions  insert  the  word 
"Deterioration  "  into  the  heading  as 
follows:  "Prevention  of  Significant 
Deterioration  Standards." 

•  Rule 391-3-1-02(11):  A  new 
paragraph.  (11),  entitled  "Compliance 
Assurance  Monitoring"  is  added  to 
incorporate  and  adopt  40  CFR  part  64 
and  to  require  any  stationary  source 
subject  to  any  requirement  under  40 
CFR  part  64  to  comply  with  these 
provisions. 

•  Hufe  391-3-l-.03(6):  The  revisions 
modify  the  list  of  source  types  exempt 
bom  securing  permits  to  construct  and 
operate  new  sources  by  adding 
municipal  solid  waste  landfills  which 


meet  the  following  three  criteria:  (a) 
total  design  capacity  less  than  or  equal 
to  2.756  milUon  tons  or  3.27  million 
cubic  yards  of  solid  waste;  (b)  the 
emissions  of  VOCs  are  less  than  25  tons 
per  year  for  landfills  located  in  the  13- 
county  Atlanta  ozone  nonattainment 
area;  and  (c)  emissions  of  NOx  from 
operations  other  than  the  final  control 
device  are  less  than  50  tons  per  year  for 
landfills  located  within  the  13-county 
Atlanta  ozone  nonattaiiunent  area. 

•  Rule  391-3-l-.03(e)i  The  revisions 
add  a  new  subparagraph,  (f).  to  clarify 
that  all  requirements  for  obtaining  a 
permit,  as  specified  in  391-3-1- 
02(9)rb)16,  must  be  met  to  secure  a 

permit  to  construct  a  new  stationary 
somt:e  or  modify  an  existing  stationary 
source. 

aeon  Fueled  Fleets,  Rule  391-3-22 

•  flute  391-3-i2-.0I;  The  revisions  to 
Chapter  391-3-22,  Georgia's  CFF  Rule, 
add  five  definitions,  correct,  modify, 
and  clarify  existing  definitions,  and  re- 
number the  list  of  definitions. 

•  Rule  391-3-22-02:  The  revisions 
clarify  that  the  requirements  of  the  CFF 
Program  in  Chapter  391-3-22  are 
applicable  to  motor  vehicles  operated  in 
the  covered  area,  which  is  the  13-coimty 
Atlanta  ozone  nonattainment  area. 

•  flii/e39I-J-i2-.03;  The  revisions 
clarify  that  the  requirements  of  Chapter 
391-3-22  do  not  apply  to  regulated 
fleets  that  are  simply  garaged  in  the 
covered  area.  The  revisions  also  extend 
the  rule's  applicabilify  to  covered  fleet 
operatora  which  lease  covered  fleet 
vehicles. 

•  fluyeJ9I-3-22-.04:  The  revisions  to 
paragraph  (1)  correct  the  upper  limit  of 
the  gross  vehicle  weight  rating  of 
covered  heavy  duty  vehicles  from 
26,000  to  26,001  pounds.  Vehicles  not 
operated  in  the  covered  area  are  added 
to  the  list  of  exempted  vehicles  in 
para^ph  (3). 

•  flu7e  391-3-22-05(1):  Subsections 
(b)l.,  (b)6.,  and  (c)  are  revised  to  clarify 
the  procedure  for  determining  whether 
a  vehicle  is  capable  of  being  centrally 
fueled,  correct  a  reference  to  ratio 
calculations  for  this  determination,  and 
correct  the  model  year  to  1999  to  reflect 
a  one-year  delay  in  rule 
implementation. 

•  Rule  391-3-22-06:  The  revisions 
clarify  that  purchase  requirements  for 
CFFs  can  be  met  through  purchasing 
clean  fueled  vehicles,  converting 
existing  vehicles  to  clean  fueled 
vehicles,  and/or  using  purchase  credits. 
For  flex-fuel  and  dual  fuel  vehicles,  a 
provision  is  added  to  allow  vehicle 
operation  on  a  fuel  not  meeting  the 
clean  fuel  definition  for  manu^cturer 
recommended  maintenanoe. 
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•  Rule  391-3-22-07:  Minor  word 
changes  are  made  to  paragraphs  (1)  and 
(2)  for  clarity.  In  Table  B,  the  non- . 
methane  hydrocarbon  plus  NOx 
emission  standard  for  heavy  duty  trucks 
which  meets  the  low  emission  vehicle 
emission  standards  is  amended  from 
3.15  to  3.8  grams/brake  horsepower- 
hour  to  conform  to  the  current,  federal 
CFF  standard. 

•  Rule  391-3-22-08(1  ):UtidBt 
subparagraph  (a),  subsections  1,7,  and 
13,  are  revised  to.  respectively,  provide 
purchase  credits  for  both  covered  and 
non-covered  fleet  operators,  clarify 
operational  requirements  for  flex-fuel 
and  dual  fuel  vehicles  during 
maintenance,  and  specify  that  the 
selling  or  trading  of  vehicles  used  to 
meet  purchase  requirements  or  generate 
purchase  credits  is  not  allowed  in  the 
model  year  in  which  the  vehicle  was 
originally  purchased.  Subparagraphs 
(b)l.,  (c),  and  (dj  are  revised  to. 
respectively:  clarify  the  conditions  for 
generating  credit  for  purchases  prior  to 
the  required  acquisition  date,  provide 
for  credits  for  clean  fueled  vehicles 
purchased  in  exempt  categories,  and 
clarify  the  use  of  purchase  credits. 

•  Rule  391-3-22-.08(2): 
Subparagraphs  (d),  (i),  and  (j)  are 
revised  to.  respectively,  modify  the  time 
for  non-covered  fleet  operators  to  obtain, 
purchase  credits,  clarify  and  modify 
reporting  requirements  for  covered  and 
exempt  vehicles,  and  delete  a  record 
keeping  requirement  for  keeping 
monthly  fueling  records  and  routine 
maintenance  records  for  covered  and 
exempt  vehicles. 

•  f?u/e393-3-22-.lJ:A  provision  is 
added  to  allow  EPD  to  grant  exemptions 
or  extensions  to  covered  fleet  operators 
not  complying  with  purchase 
requirements  upon  considering  vehicle 
and  fuel  availability'  issues. 

m.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  Georgia  SIP  because  they 
are  consistent  with  requirements  of  EPA 
guidance  and  the  Clean  Air  Act. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  January  31,  2000 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
Januaty  3,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 


withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  conunents 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  January  31, 
2000,  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMBl  has  exempted  this  regulatoty 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Orders  on  Federalism 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  bv 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  govenunent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
govenmients.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
commtmications  frxDm  the  govenunents. 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition,  E.O.  12875  requires  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulator>'  proposals  containing 
significant  unftuided  mandates." 
Today's  rule  does  not  create  a  mandate 
on  stale,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

On  August  4. 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132.  (64 
FR  43255  (August  10.  1999),)  which  will 
take  effect  on  November  2,  1999.  In  the 
interim,  the  current  Executive  Order 
12612,  (52  FR  41685  (October  30, 
1987),)  on  federalism  still  applies.  This 
rule  will  not  have  a  substantial  direi.t 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  govenunent,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  one  State,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act. 

C.  Executive  Order  1^045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  n?  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant "  as  defined  under  E.O. 
12866,  and  (2)  Concerns  an 
enviroiunental  health  or  safety'  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatoty  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety'  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  r«guIati,on  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  1 3084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conununities.  unless  the 
Federal  government  provides  the  funds 
necessaty  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OfBce  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summaty'  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regiilalion. 

In  addition.  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatoty  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
govenunents.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 
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E.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  1.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitles. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aimual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 


Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promiUgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  virill  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 2  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  beheves  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
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appropriate  circuit  by  January  31,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  vrithin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  October  12. 1999. 
A.  Stanley  Meiburg, 
Acting  Regional  Adwinistmtor,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows; 

PART  52— {AMENDED] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U  S  C  7401  el  seq. 

Sulipart  L — Georgia 

2.  a.  In  die  toble  in  §  52.570(c),  the 
follovidng  entries  are  removed;  391-3- 
21-.01.  391-3-21-.02.  391-3-21-.03. 
391-3-21-.04,  391-3-21-.05,  391-3- 
21-06,  391-3-21-07,  391-3-21-.08, 
391-3-21-.09.  391-3-21-.10,  391-3- 
21-.11. 

b.  In  the  table  in  §  52.570(c).  the 
following  entries  are  added:  391-3-1- 
.02(2)(fff),  391-3-l-.02(2)(hhh),  391-3- 
l-.02(2)(jjj).  391-3-1-02(11),  391-3-22. 

c.  In  the  Uble  in  S  52.570(c).  the 
following  entries  are  revised:  391-3-1- 
.01,  391-3-l-.02(2)(c).  391-3-l-.02(3), 
391-3-l-.02{6),  391-3-l-.02(7),  391-3- 
1-03. 

The  additions  and  revisions  read  as 
follows: 

SS2.570    Identmcstion  ot  plan. 

(€)•** 


State  citation 


Title/subject 


State  effectiye 
date 


EPA  approval  date 


Explanation 


391-3-1-01  Delinitiara 


6/1 5«8 
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state  citation 


Title/subject 


State  effective 
.    date 


EPA  approval  date 


Exptanation 


391-3-1-.02(2)(C) 

.    Indneiatore 

6/1 5«8 

391-3-1-.02(2)(fff)  

.     Particulate  Matter 

Emissions  from  Yam 
Spinning  Operations. 

6/15/98 

391-3-1-.02(2)(hhh)  .. 

.    Wood  Furniture  Fin- 
ishing and  Cleaning 
Operations 

6/15/98 

120/99 
12/2/99 


12/2«9 


391-3-1-.02(2)<jjj)  NOx  Emissions  from 

Electric  Utility  Steam 
Generating  Units. 

391-3-1-02(3) Sampling 

391-3-1-02(6) Source  Monitoring  

391-3-1-.02(7) Prevention  of  Signifi- 
cant Deterioration  ol 
Air  Quality. 

391-3-1-.02(11)  Compliance /Assurance 

Monitoring. 
391-3-1-.03  - Pennits  

391-3-22  Clean  Fueled  Fleets  .... 


6/15/96 


6/1  sne 

6/15/98 


6/15/98 
6/15/98 

ens/SB 


12/2/99 


12»99 
12/2/99 


12/2/99 
12/2/99 

12»99 


|FR  Doc,  9»-29445  Filed  12-1-99;  8:45  am) 
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ENVIRONMEtfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[RM)28-01-6974a;  A-1-FRL-6483-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans:  Rhode 
Island;  VOC  Regulations  and  RACT 
Determinations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

StJMMARY:  EPA  is  approving  several 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Rhode  Island.  These  revisions  establish 
requirements  for  certain  facilities  which 
emit  volatile  organic  compounds 
(VOCs).  The  intended  effect  of  this 
action  is  to  approve  these  revisions  into 
the  Rhode  Island  SIP.  EPA  is  taking  this 
action  in  accordance  with  the  Clean  Air 
Act  (CAA). 

DATES:  This  direct  final  rule  is  effective 
on  January  31.  2000  without  further 
notice,  unless  EPA  receives  adverse 


comment  by  January  3,  2000.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien.  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office 
Ecosystem  Protection.  U.S. 
Environmental  Prjipction  Agency, 
Region  I,  One  Co^vess  Street,  1 1th 
floor,  Boston,  M/rend  the  Division  of 
Air  and  Hazardous  Materials, 
Department  of  Environmental 
Management,  291  Promenade  Street, 
Providence.  RI  02908-5767. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold.  (617)  918-1047. 
SUPPLEMENTARY  INFORMATION:  This 
notice  discusses  several  SIP  revisions 
submitted  by  the  Rhode  Island 
Department  of  Environmental 
Management  (DEM).  These  SIP 
submittals  contain  VCXI  regulations  for 


certain  categories  of  VOC  sources  and  ^ 
VOC  reasonably  available  control 
technology  (RACT)  determinations  for 
several  specific  facilities. 

I.  Summary  of  SIP  Revision 

On  March  26, 1996,  DEM  submitted  to 
EPA  as  a  SIP  revision  newly  adopted 
Regulations  No.  35  "Control  of  Volatile 
Organic  Compounds  and  Volatile 
Hazardous  Air  Pollutants  from  Wood 
Products  Manufacturing  Operations" 
and  No.  36  "Control  of  Emissions  from 
Organic  Solvent  Cleaning,"  as  well  as 
revised  Regulations  No.  9, 14, 15, 19,  21, 
25.  26.  30.  31.  32.  and  33.  Also,  on  June 
17.  1996.  DEM  submitted  revisions  to 
Regulation  No.  35.  In  addition,  on 
September  17,  1996,  April  17,  1997.  and 
November  4, 1997,  Rhode  Island 
submitted  VOC  RACT  determinations 
for  the  following  facilities:  Quality 
Spray  and  Stenciling.  Guild  Music. 
Victory  Finishing  Technologies.  CCL 
Custom  Manufacturing,  and  Cranston 
Print  Works.  Finally,  on  October  27. 
1999.  DEM  submitted  addenda 
clarifying  the  RACT  determinatioos  for 
Quality  Spray  and  Stenciling  and  CCL 
Custom  Manufacturing.- 
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Background 

On  November  15,  1990  amendments 
to  the  Clean  Air  Act  (CAA)  were 
enacted.  Public  Law  101-549.  104  Stat. 
2399.  codified  at  42  U.S.C.  7401  et  seq. 
Pursuant  to  the  amended  CAA  all  of 
Rhode  Island  was  classified  as  serious 
nonattairunent  for  ozone.  56  FR  56694 
(Nov.  6. 1991). 

Section  182(b)(2)  of  the  amended  Act 
requires  States  to  adopt  RACT  rules  for 
all  areas  designated  nonattairunent  for 
ozone  and  classified  as  moderate  or 
above.  There  are  three  parts  to  the 
section  182(b)(2)  RACT  requirement:  (1) 
RACT  for  sources  covered  by  an  existing 
Control  Techniques  Guideline  (CTG) — 
i.e..  a  CTG  i.'i.sued  prior  to  the  enactment 
of  the  1990  amendmenUi  to  the  CAA:  (2) 
RACT  for  sources  covered  by  a  post- 
enactment  CTG:  and  (3)  all  major 
sources  not  covered  by  a  CTG.  i.e.,  non- 
CTG  sources,  hi  a  serious  ozone 
nonattainment  area,  a  source  which  has 
the  potential  to  emit  50  tons  of  VOC  or 
more  per  year  is  considered  a  major 
source. 

A  CTG  is  a  doctmient  issued  by  EPA 
which  establishes  a  "prestraiptive 
norm"  for  RACT  for  a  specific  VOC 
source  category.  Under  the  pre-amended 
CAA,  EPA  issued  CTG  documents  for  29 
categories  of  VOC  sources.  Rhode  Island 
previously  adopted,  and  EPA  approved, 
regulations  developed  by  the  state 
pursuant  to  the  pre-199d  CTGs,  the  most 
recent  approval  of  which  was  on 
October  18,  1994  (59  FR  52427).  Today's 
document  addresses  minor  revisions  to 
those  previously  adopted  regulations,  as 
well  as  new  alternative  VOC  RAtTT 
determinations,  adopted  by  Rhode 
Island  pursuant  to  the  pre-1990  CTGs. 
These  alternative  VOC  RACT 
determination's  essentially  relax  the 
generally  applicable  RACT  emission 
limits  for  specific  sources  that  have 
demonstrated  that  it  is  unreasonable  to 
require  them  to  comply  with  those 
limits.  In  addition,  today's  document 
also  addresses  requirements  adopted  by 
Rhode  Island  pursuant  to  the  non-CTG 
RACT  and  new  [i.e..  post-1990)  CTG 
requirements  of  the  CAA. 

Section  183  of  the  amended  CAA 
requires  that  EPA  issue  13  new  CTGs. 
Appendix  E  of  the  General  Preamble  of 
Title  1  (57  FT?  18077)  lists  the  categories 
for  which  EPA  plans  to  issue  new  CTGs. 
On  November  15,  1993.  EPA  issued  a 
CTG  for  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Distillation  Operations  and  Reactor 
Processes.  Also,  on  August  27.  1996. 
EPA  issued  a  CTG  for  shipbuilding  and 
repair  operations  and  on  May  26. 1996. 
EPA  issued  a  CTG  for  wood  furniture 
finishing  operations.  Furthermore,  on 


March  27.  1998.  EPA  issued  a  CTG  for 
aerospace  coating  operations.  CTGs  for 
the  remaining  appendix  E  categories 
have  not  yet  been  issued. 

EPA's  Evaluation  of  Rhode  Island's 
Submittals 

A.  New  CTGs 

In  response  to  the  CAA  section 
182(b)(2)(A)  requirement  to  adopt  RACT 
for  all  sources  covered  by  a  new  CTG. 
on  April  5.  1995.  Rhode  Island 
submitted  a  negative  declaration  for  the 
SOCMI  Distillation  Operations  and 
SOCMI  Reactor  Processes  CTG.  Through 
this  negative  declaration,  the  State  of 
Rhode  Island  is  asserting  that  there  are 
no  sources  within  the  State  that  would 
be  subject  to  a  rule  for  these  source 
categories.  EPA  is  approving  this 
negative  declaration  as  meeting  the  VOC 
RACT  requirement  for  the  SOCMI 
Distillation  Operations  and  Reactor 
Processes  source  categories.' 

In  addition.  Rhode  Island  has  adopted 
requirements  for  wood  furniture 
finishing  operations  pursuant  to  EPA's 
new  CTG  for  this  source  category.  These 
requirements  are  discussed  below  in  the 
Section  entitled  "Revised  VOC 
regiUations.  "  Rhode  Island  has  not  yet 
addressed  the  new  shipbuilding  or 
aerospace  CTGs  but  will  need  to  do  so 
in  order  to  fully  meet  its  CAA 
obligations. 

B.  Major  Non-CTG  Sources 

In  response  to  section  182(b)(2)(C)  of 
the  CAA,  Rhode  Island  amended  its 
Regulation  No.  15  "(^ontrol  of  Organic 
Solvent  Emis.sions. "  which  previously 
applied  to  sources  with  the  potential  to 
emit  100  tons  of  VOC  or  more  per  year, 
to  include  provisions  which  apply  to 
sources  with  the  potential  to  emit  50 
tons  of  VOC  or  more  per  year.  The  new 
provisions  allow  subject  sources  three 
options.  Specifically,  sources  are 
required  to:  (1)  install  and  operate  a 
control  system  which  achieves  an 
overall  emission  reduction  efficiency  of 
85  percent;  or  (2)  reduce  VOC  use  such 
that  daily  VOC  emissions  do  not  exceed 
20  percent  of  the  facility's  1990  VOC 
emissions  calculated  on  a  mass  of  VOC 
per  unit  of  production  basis  or  a  mass 
of  VOC  per  mass  of  solids  applied  basis 
for  surface  coating  operations.  The  third 
option  in  the  rule  describes  a  process  by 
which  RACT  can  be  defined,  but  does 
not  explicitly  define  RACT  for  each 
source  to  which  this  option  applies. 

On  )uly  7.  1995  (60  FR  35361).  EPA 
proposed  a  limited  approval/ limited 
disapproval  of  Rhode  Island's  revised 


'  On  July  5.  1995  (60  FR  35361),  EPA  propoied 
appFoval  of  ttiis  negative  dflclarBtioo.  No  commentx 
were  received  on  thU  proposal. 


Regulation  No.  15  "Control  of  Organic 
Solvent  Emissions."  ■  EPA's  notice  of 
proposed  rulemaking  (NPR)  stated  that 
in  order  to  receive  full  approval  Rhode 
Island  DEM  must  submit,  and  EPA  must 
approve.  RACT  determinations  for  all 
sources  complying  with  Regulation  No. 
15  through  the  third  option.  At  the  time 
of  EPAs  NPR,  DfM  had  identified  the 
following  throe  sources  for  which  single 
source  VOC  RACT  determinations 
would  be  conducted:  Cranston  Print 
Works,  CCL  Custom  Manufacturing,  and 
Hoechst  Celanese.  As  a  result  of  recent 
inspection  activity,  DEM  has  discovered 
an  additional  source.  Original  Bradford 
Soap  Works,  which  is  also  subject  to 
Regulation  No.  15.  Since  this  facility  is 
complying  with  the  regulation  through 
the  third  option,  the  consent  agreement 
for  this  facility  must  also  be  submitted 
to  EPA  as  a  SIP  revision. 

On  September  17,  1996.  and  April  17. 
1997.  Rhode  Island  submitted  consent' 
agreements  for  Cranston  Print  Works 
and  CCL  Custom  Manufacturing, 
respectively,  to  EPA  as  a  SIP  revision. 
On  October  27.  1999,  DEM  submitted  an 
addendum  to  the  agreement  for  CCL 
Custom  Manufacturing.  Cranston  Print 
Works  is  a  textile  processing  facility. 
Generally,  the  agreement  requires 
Cranston  Print  Works  to  limit  the  VOC 
content  of  its  print  paste  and  finish 
formulations  and  to  operate  scrubbers 
on  its  acid  production  ager  and  acid 
patch  ager.  CCL  Custom  Manufacturing 
is  a  contract  manufacturer  of  personal 
care  and  household  products  packaged 
in  aerosol  and  solid  forms.  Generally. 
CCL's  agreement  requires  CCL  to  use  an 
aerosol  filling  technique  that  minimizes 
VOC  emissions  or  to  collect  and  bum 
VOC  emissions  that  escape  from  the 
alternative  filling  process.  The  consent 
agreements  submitted  for  Cranston  Print 
Works  and  CCiL  Custom  Manufacturing 
are  found  to  be  approvable.  The  consent 
agreements  and  EPA's  evaluation  are 
detailed  in  a  memorandum,  dated 
November  5, 1999,  entitled  "Technical 
Support  Document — Rhode  Island — 
VOC  Rules  and  RACT  Determinations." 
Copies  of  that  document  are  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  AOOflESSES  section  of 
this  document. 

The  necessary  consent  agreements  .for 
Hoechst  Celanese  and  Original  Bradford 
Soap  Works,  however,  have  not  yet  been 
submitted  to  EPA.  Regulation  No.  15. 
therefore,  does  not  fully  satisfy  the 
requirements  of  section  182(b)(2)(C)  of 
the  CAA.  In  order  for  Regulation  No.  15 
to  be  fully  approvable.  the  state  must 
submit,  and  EPA  must  approve,  the 


-  No  comments  were  received  on  EPA'i  )uly  7. 
IMS  proposal. 
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consent  agreements  for  Hoechst 
Celanese  and  Original  Bradford  Soap 
Works.  Therefore.  EPA  is  granting  a 
limited  approval  of  Regulation  No.  15  in 
order  to  strengthen  the  Rhode  Island 
SIP. 

Also  in  response  to  section 
182(b)(2)(C)  of  the  CAA,  Rhode  Island 
revised  the  applicability  threshold  in  its 
previously  EPA-approved  Regulation 
No.  21  "Control  of  Volatile  Organic 
Compound  Emissions  from  Printing 
Operations"  from  the  potential  to  emit 
100  tons  of  VOC  per  year  to  the 
potential  to  emit  SO  tons  of  V(Xi  per 
year.  EPA's  fuly  7, 1995  NPR  proposed 
a  full  approval  of  Rhode  Island's 
Regulation  No.  21  revisions.  Since  the 
time  of  EPA's  NPR,  the  state  has 
adopted  revisions  to  all  of  its  V(X) 
regulations,  including  Regulation  No. 
21.  These  subsequent  revisions  are 


discussed  in  the  section  below  entitled 
"Revised  VOC  Regulations." 

C.  Alternative  VOC  RACT 
Determinations 

On  September  17, 1996,  DEM 
submitted  alternative  VOC  RACT 
determinations  for  the  following 
facilities:  Quality  Spraying  and 
Stenciling.  Guild  Music,  and  Victory 
Finishing  Technologies.  In  addition,  on 
November  4,  1997,  DEM  submitted  a 
revised  consent  agreement  for  Qualit)' 
Spray  and  Stenciling  and  an  addendum 
to  that  agreement  on  October  27, 1999. 
These  facilities  are  subject  to  Rhode 
-  Island's  EPA-approved  Regulation  No. 
19  "Control  of  Volatile  Organic 
Compounds  from  Surface  Coating 
Operations"  and  have  requested  that 
alternative  VCX)  RACT  requirements  be 
established  for  their  specific  facility 
Regulation  No.  19  allows  alternative 
emissions  limitations  to  be  established 


on  a  case-by-case  basis  if  sufficient 
technical  and  economic  justification 
supporting  the  alternative  limits  is 
provided.  These  alternative 
requirements  must  be  approved  by 
Rhode  Island  DEM  and  KPA,  based  on 
a  determination  that  it  is  technically  or 
economically  infeasible  for  the 
particidar  source  to  meet  the 
requirements  of  Regulation  No.  19.  The 
type  of  operations  and  the  VOC 
reduction  strategies  at  each  alternative 
VOC  RACT  facility  are  listed  in  the 
Table  below.  All  of  the  submitted 
alternative  RACT  determinations  are 
found  to  be  approvable.  The  specific 
requirements  for  these  sources  and 
EPA's  evaluation  of  these  requirements 
are  summarized  in  the  atxompanying 
Technical  Support  Document,  which  is 
available,  upon  request,  from  the  EP.'V 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  document. 


Facility 
Quality  Spray  and  Stenciling  of  Providence,  Rl  .... 

Gu«d  Music  ol  Westeily.  Rl 

Victoty  Rnishiog  Technologios  ol  Providence,  Rl 


Source,  type  and  VOC  reduction  strategy 


Coaler  of  miscstlaneous  metal  parts,  wood  products,  and  plasUc  parts. 

alternate  limils  on  VOC  content  o(  coating  and  use  of  eledroslatic 

spray  guns 
Manufacturers  handmade  guitars,  alternate  limits  on  VOC  conleni  ol 

coatings  and  work  practice  plan  addressing  leaks,  solveni  account- 

ing,  and  spray  gun  use. 
Codlef  ot  miscellaneous  metal  parts;  alternate  limits  on  VOC  content  ol 


coatims. 


D.  Revised  VOC  Regulations 

Rhode  Island's  March  26. 1996  SIP 
submittal  includes  revised  Regulations 
No.  9,  14,  15,  19,  21.  25,  26,  30.  31,  32, 
and  33.  In  each  of  these  regulations,  the 
definition  of  the  term  "volatile  organic 
compound"  has  been  revised.  Acetone, 
paracholorobenzotrifluoride,  and 
volatile  methyl  siloxanes  are  now 
included  on  the  list  of  compounds  that 
are  exempted  from  the  definition  of 
VOC  because  of  their  negligible 
photochemical  reactivity.  Rhode 
Island's  revisions  to  its  VOC  definition 
are  consistent  with  revisions  EPA  has 
made  to  its  definition  of  VOC.  EPA's 
revisions  were  promulgated  on  October 
5,  1994  (59  FR  50693)  and  June  16, 1995 
(60  FR  31633)  and  are  codified  at  40 
CFR  51.100{s).  Rhode  Island's  VOC 
definition  does  not,  however,  reflect 
more  recent  revisions  to  EPA's  VOC 
definition  which  were  promulgated 
subsequent  to  Rhode  Island's  March  26, 
1996  SIP  submittal.  EPA  promulgated 
these  additional  revisions  to  its  VOC 
definition  on  October  8,  1996  (61  FR 
52848),  August  25,  1997  (62  FR  44900). 
and  April  4, 1998  (63  FR  17331). 

Rhode  Island's  March  26, 1996  SIP 
submittal  also  includes  newly  adopted 
Regulation  No.  36  "Control  of  Emissions 


from  Organic  Solvent  Cleaning." 
Emissions  from  solvent  cleaning  were 
previously  regulated  by  Rhode  Island 
tmder  Regulation  No.  18  which  has  been 
approved  into  the  Rhode  liiH^  SIP  (56 
FR  49416).  Regulation  No.  36  was 
adopted  to  incorporate  EPA's  newly 
promulgated  maximum  achievable 
control  technology  (MACT)  standards 
for  halogenated  solvent  cleaning  (40 
CFR  part  63,  subpart  T)  and  the  state's 
existing  VOC  requirements  for  this 
source  category  into  one  regulation. 
Today's  document  addresses  only  the 
approvability  of  the  VOC  requirements 
in  Regulation  No.  36  since  the  stale  has 
not  yet  requested  delegation  of  EPA's 
halogenated  solvent  cleaning  MACT 
staiKiard  under  section  112(1)  of  the 
CAA.  An  analysis  of  the  VOC  provisions 
in  Regulation  No.  36  shows  that  these 
requirements  are  consistent  with  EPA's 
model  VOC  rules '  and  the  CTG  for 
solvent  metal  cleaning.*  In  addition, 
since  Regulation  No.  36  is  replacing 
Regulation  No.  18  which  was  approved 
into  the  Rhode  Island  SIP,  CAA  section 


'"Model  Volatile  OrKSOic  Compound  Rules  for 
Reasonably  Available  control  Technology."  StRft 
Working  document.  )un«  1992. 

*  "Control  of  Volatile  Oq^anic  Emissions  from 
Solveni  Metal  deenlng"  (EPA-450/2-77-022) 


110(1)  cf  the  CAA  must  be  satisfied. 
Section  110(1)  states  that  a  SIP  revision 
shall  not  be  approved  if  the  revision 
would  interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  further  progress,  or  any  other 
applicable  requirement  of  the  CAA. 
Rhode  Island  DEM  included  in  its  SIP 
submittal  an  analysis  which  shows  that 
for  each  control  requirement  in  the 
previously  EPA-approved  Regulation 
No.  IB  there  is  a  corresponding 
requirement  in  Regulation  No.  36  that  is 
at  least  as  stringent. 

Finally.  Rhode  Island's  March  26, 
1996  SIP  submittal  also  includes  newly 
adopted  Regulation  No.  35  "Control  of 
Volatile  Organic  Compounds  and 
Volatile  Hazardous  Air  Pollutants  from 
Wood  Products  Manufacturing 
Operations."  This  rule  was 
subsequently  revised  and  resubmitted  to 
EPA  as  a  SIP  revision  on  Jime  17, 1996. 
Emissions  from  wood  furniture 
manufacturing  operations  in  Rhode 
Island  were  previously  regulated  by 
requirements  in  the  state's  Regulation 
No.  19  "Control  of  Volatile  Organic 
Compoimds  from  Surface  Coating 
Operations."  These  requirements  ate 
part  of  Rhode  Island's  tmrrently 
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approved  SIP.  *  Regulation  No.  35  was 
adopted  to  address  EPA's  newly 
promulgated  MACT  standards  for  wood 
furniture  manufacturing  operations  (40 
CFR  part  63.  subpart  JJ),  to  update  the 
stale's  existing  VOC  requirements  for 
this  source  category  pursuant  to  the 
issuance  of  EPAi  wood  furniture 
manufacturing  CTG.  and  to  incorporate 
both  sets  of  requirements  into  one 
regulation.  Today's  notice  addresses 
only  the  approvabiUty  of  the  VOC 
requirements  in  Regulation  No.  35  since 
the  state  has  not  requested  delegation  of 
EPA's  wood  furniture  MACT  standard 
under  section  112(1)  of  the  CAA. 

EPA  wishes  to  clarify  its 
understanding  of  how  certain  elements 
of  Regulation  35  will  be  enforced  as  part 
of  the  SIP.  Section  35.1.47  refers  to 
'  appUcable  EPA  criteria  "  in  defining  an 
acceptable  permanent  total  enclosure. 
Those  criteria  are  to  be  found  at  40  CFR 
part  51.  appendix  M,  Test  Methods  204 
and  204A-204F.  Section  35.2.2  refers  to 
facilities  becoming  subject  to  Regulation 
35  in  the  future  "due  to  an  increase  in 
emissions  of  VCX)  "  It  is  clear  from  the 
structure  of  the  regulation  that  it  is  the 
potential  of  a  facility  to  emit  VOC.  not 
its  actual  emissions,  that  determines 
whether  a  facility  is  subject  to  the 
regulation.  See  sections  35.2.1  and 
3S.3.1(a).and  (b).  Section  35.2.3 
provides  that  any  reference  to  VOC  in 
the  regulation  should  also  be  read  to 
include  halogenated  organic  compounds 
(HOC).  EPA  does  not  regulate  HOC  for 
ozone  control  purposes  under  the  SIP, 
and  DEM  has  not  submitted  this  section 
for  inclusion  in  the  SIP.  EPA  wishes  to 
clarify  that,  if  a  source  uses  emissions 
averaging  under  35.6.2(a)  to  meet  VOC 
limits  under  the  SIP.  HOCs  caimot  be 
included  in  the  averaging  formula. 
Finally,  section  35. 3(c)  provides  for 
DEM  to  review  the  emission  limits  of 
facilities  every  two  years  and  make  a 
new  RACT  determination.  Any  new 
emission  limits  determined  under  this 
provision  do  not  modify  the  SIP  limits, 
and  there  is  no  authority  for  DEM  to 
relax  SIP  emission  limits  under  this 
section  without  EPA  approval  in  the 
SIP  Based  on  these  understandings  of 
how  Regulation  35  will  be 
implemented.  EPA  has  found  Rhode 
Island's  Regulation  35  to  be  consistent 
with  EPA's  CTG  for  Wood  Furniture 
Manufacturing  Operations  (EPA-453/R- 
96-007,  April  1996). 


^  Th«  requiffimenu  of  Regulation  No.  1 9  which 
apply  to  wood  funiitura  manubcturing  op«nitlofu 
were  adoptod  by  Rbode  Island  on  October  30,  1992 
and  approved  by  EPA  on  October  1 B,  1 994  (59  FR 
53429)  prior  to  the  March  26, 1996  usuance  of 
EPA'B  CrrC  far  wood  furniture  manuiacturinA 
operations. 


As  stated  above,  EPA  has  evaluated 
all  of  the  submitted  Rhode  Island  VOC 
regulations  and  facility  specific  RACT 
determinations  and  has  found  that,  with 
the  exception  of  the  Regulation  No.  1 5 
issue  noted  above,  they  are  consistent 
with  the  applicable  EPA  guidance 
doctunents  referenced  above.  As  such, 
EPA  believes  that  the  submitted  rules 
and  facility  RACT  determinations 
constitute  RACT  for  the  applicable 
sources.  Rhode  Island's  VOC  rules  and 
facility  specific  RACT  determinations 
and  EPA's  evaluation  are  detailed  in  a 
memorandum,  dated  November  5.  1999, 
entitled  "Technical  Support 
Document— Rhode  Island— VOC  Rules 
and  RACT  Determinations."  Copies  of 
that  document  are  available,  upon 
request,  from  the  EfA  Regional  Office 
listed  in  the  AIX>RESSES  section  of  this 
document. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontrovorsial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  January  31.  2000 
unless  adverse  or  critical  comments  are 
received  by  January  3.  2000. 

If  the  EPA  receives  such  comments. 
thi.i  action  vrill  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
sub.sequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  January  31,  2000. 

n.  Final  Action 

EPA  is  granting  a  full  approval  of  the 
following  Rhode  Island  Air  Pollution 
Control  Regulations  and  incorporating 
them  into  the  Rhode  Island  SIP: 
No.  9:  Air  Pollution  Control  Permits 
No.  14:  Record  Keeping  and  Reporting 
No.  19:  Control  of  Volatile  Organic 

Compounds  bom  Surface  Coating 

Operations 
No  21:  Control  of  Volatile  Organic 

Compound  Emissions  from  Printing 

Operations 
No.  25:  Ontrol  of  VOC  Emissions  from 

Cutback  and  Emulsified  Asphalt 
No.  26:  Control  of  Organic  Solvent 

Emissions  from  Manufacture  of 

Synthesized  Pharmaceutical 

Products 


No.  30:  Control  of  VOCs  from 

Automobile  Refinishing  Operations 
No.  31:  Control  of  VtXs  fi^m 

Commercial  and  Consumer 

Products 
No.  32:  Control  of  VOCs  from  Marine 

Vessel  Loading  Operations 
No.  33:  Control  of  VOCs  from 

Architectural  Coatings  and 

Industrial  Maintenance  Coatings 
No.  35:  Control  of  VOCs  and  Volatile 

Hazardous  Air  Pollutants  from 

Wood  Products  Manufacturing 

Operations 
No.  36:  Control  of  Emissions  frum 

Oganic  Solvent  Cleaning 
EPA  is  also  granting  a  full  approval  of 
the  consent  agreements  for  the  following 
facilities  and  incorporating  them  into 
the  Rhode  Island  SIP:  Cranston  Print 
Works;  CCL  Custom  Manufacturing: 
Quality  Spraying  and  Stenciling;  Guild 
Music:  and  Victory  Finishing 
Technologies.  In  addition,  EPA  is 
granting  a  limited  approval  of  Rhode 
Island's  Regulation  No.  15  "Control  of 
Organic  Solvent  Emissions"  and 
incorporating  this  rule  into  the  Rhode 
Island  SIP.  Finally,  EPA  is  approving 
Rhode  Island's  negative  declaration  for 
the  SCKIMl  Distillation  and  Reactor 
Processes  CTG  categories  as  meeting  the 
CAA  VOC  RACT  requirements  for  these 
source  categories. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  Stale 
Implementation  Plan.  Each  request  for 
revision  to  the  Stale  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

m.  Administrative  Requirements 

A  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ens\u«  "meaningful  and 
timely  input  by  Slate  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
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effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
Slate  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
:  State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 
"Protection  of  Children  from 

Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

if  the  regulatory  action  meets  both 
criteria,  the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities.  tmless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 


costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  signifitantly  or  uniquely 
affect  their  communities."  Today's  mle 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govertunenlal  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  1.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Ac:t. 
preparation  of  QexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  ac:tion. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Acl  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 


aggregate:  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
ef  the  rule  and  is  consistent  with 
statutor>'  requirements.  Section  203 
'  requires  EP.'i  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.  * 

EPA  nas' determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Atxordingly.  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  sec}.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule  "  as  defined  by  5  U.S.C 
804(2). 

H.  Sational  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology- 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "volimtary 
consensus  standards  "  (VCS)  if  available 
and  appUcable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conduidve  to  the  use 
of  VCS. 
/.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Art.  petitions  for  judicial  review  of 
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this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  31.  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  wbich  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 


arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference,  Ozone. 

Dated:  November  2.3.  1999. 
lobn  P.  DeVillars, 
Regional  Administrator,  Region  I 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S  C.  7401  el  seq. 

2.  In  §  52.2070,  the  table  in  paragraph 
Ic)  is  amended  by  revising  entries  to 
existing  state  citations  for  Regulations  9. 
14.  15, 18,  19,  21,  25,  26,  30,  31,  32,  and 
33  and  by  adding  new  state  citations 
Regulations  35  and  36;  and  the  table  in 
paragraph  (d)  is  amended  by  adding 
new  citations  for  Cranston  Print  Works, 
CCL  Custom  Manufacturing,  Victory 
Finishing  Technologies,  Quality  Spray 
and  Stenciling,  and  Guild  Music  to  read 
as  follows: 

152.2070    Mentificatton  of  plan. 


(c)' 


State  citation 


EPA  Approved  Rhode  island  Regulations 


True/subject 


Stale  effective 
date 


EPA  approval  dale 


Explanations 


Air  Pollution  Control 
Regulation  9. 


Air  Pollulion  Conliol 
Permits. 


4/8/96     12/2«9 

[Insert  FR  citation  (rom 
published  dale] 


Definition  of  VOC  revised  All  of  No.  9  is  ap- 
proved with  the  exception  of  Sections  9.13. 
9.14,  9.15.  and  Appendix  A  which  Rhode  Is- 
land did  not  submit  as  part  of  the  SIP  revi- 
sion. 


Air  Pollution  Control 
Regulation  14. 

Air  Pollution  Control 
Regulation  IS. 


Record  Keeping  and 
Reporting. 

Control  of  Organic  Sol- 
vent Emissions. 


4/8/96     12»99 

[Insert  FR  citation  from 
published  date] 
4/8/96     12/2/99 

{Insert  FR  citation  from 
publislied  date] 


Definition  ol  VOC  revised. 


Limited  approval  Applicability  threshold  de- 
creased to  50  Ipy.  Definition  ol  VOC  revised. 
All  of  No  15  IS  approved  with  the  exception 
of  15.2.2  which  Rhode  Island  did  not  submit 
as  psft  at  the  SIP  revision. 


Air  Pollution  Control 
Regulation  IS. 

Air  Pollulion  Control 
Regulation  19. 


Air  Pollution  Control 
Regulation  21 . 


Air  Pollution  Control 
Regulation  25. 


Air  Polluljon  Control 
Regulation  26. 


Control  of  Emissions 
from  Organic  Solvent 
Cleaning 

Control  of  Volatile  Or- 
ganic Compounds 
from  Surface  Coating 
Operations. 

Conlrol  of  Volatile  Or- 
ganic Compound 
Emissions  from  Print- 
ing Operations. 

Control  of  VOC  Emis- 
sions from  Cuttiack 
and  Emulsified  As- 
phalt. 

Control  o(  Organic  Sol- 
vent Emissions  from 
Manutacture  of  Syn- 
thesized Pharma- 
ceutical Products 


Withdrawn     12/2/99 

[Insert  FR  citation  from 
published  date] 
3/7/96    12»99 

[Insert  FR  citation  from 
published  date] 

4/8/96     12/2/99 

[Insert  FR  citation  from 
published  date] 


4/8/96 


12/2/99 

[Insert  FP  citation  from 
published  date] 


4/8/96     12/2fl9 

[Insert  FR  citation  from 
published  date] 


No  18  is  superseded  by  No.  36 


Definition  of  VOC  revised  Wood  products  re- 
quirements deleted  because  state  adopted 
new  Regulation  No.  36  which  addresses 
wood  products. 
Applicabilily  threshold  decreased  to  50  tpy  Def- 
inition ol  VOC  revised  All  of  No  21  is  ap- 
proved with  the  exception  ol  Section  21.2.3 
which  the  slate  did  not  sut>mit  as  part  of  the 
SIP  revision. 
Definition  of  VOC  revised  All  ol  No  25  is  ap- 
proved with  the  excephon  of  Section  25.2.2 
which  the  state  did  not  submit  as  part  ol  the 
SIP  revision- 
Definition  ol  VOC  revised  M  of  No.  26  is  ap- 
proved  with  the  exception  of  26.2.3  which  the 
state  did  not  submit  as  part  of  ttie  SIP  revi. 
sk>n. 


Air  Pollution  Control 
Regulation  30. 


Air  Pollution  Control 
Regulation  31. 


Control  of  VOCs  from 
Automobile  Rafin- 
ishing. 

Conlrol  ol  VOCs  from 
Commercial  arxf 
Consumer  Products. 


4/8«6 


4/8«6 


12/2/99  Definition  of  VOC  revised.  M  of  No.  30  is  ap- 

[Insert  FR  citation  from         proved  with  the  exception  of  Section  30.2.2 

published  date]  which  the  state  did  not  submit  as  part  ol  the 

SIP  revision. 

12/2/99  Definition  of  VOC  revised   All  of  No   31  is  ap- 

[Insert  rn  citation  from         proved  with  the  exception  of  Section  31.2.2 

published  date]  which  the  state  did  not  submit  as  pan  of  the 

SIP  revision. 
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State  dtation 


Title/subject 


State  effective 


EPA  approval  date 


Explanations 


Air  Pollution  Control 
Regulation  32. 


Air  Pollution  Control 
Regulation  33. 


Air  Pollution  Control 
Regulation  35. 


Air  Pollution  Control 
Regulation  36. 


Control  of  VOCs  from 
Marine  Vessel  Load- 
ing Operations. 

Control  of  VOCs  from 
Architectural  Coat- 
ings and  Industrial 
Maintenance  Coat- 
ings. 

Control  of  VOCs  and 
Volatile  Hazardous 
Air  Pollutants  from 
Wood  Products  Man- 
ufacturing Operations. 

Control  of  Emissions 
from  Organic  Solvent 
Cleaning. 


4/8/96     12/2/99 

[Insert  FR  citation  Irom 
published  date] 

4/8/96     12/2/99 

[Insert  FR  dtation  from 
published  date] 


12/2/99 

[Insert  FR  citation  from 
published  date] 


12/2/99 

[Insert  FR  citation  from 
published  date] 


Definition  of  VOC  revised  /Ml  of  No  32  is  ap- 
proved with  the  exception  of  Section  32.22 
which  the  state  did  nol  sut)mit  as  part  ol  the 
SIP  revision. 

Definition  ot  VOC  revised  All  of  hto  33  is  ap- 
proved with  the  exception  ot  Section  33  2  2 
wtiich  the  state  did  not  submit  as  part  of  the 
SIP  revision 

All  of  No.  35  IS  approved  with  tf>e  exception  of 
Section  35.2.3  which  the  state  did  nol  sutxnil 
as  part  of  ttie  SIP  revision. 


All  of  No  36  is  approved  with  tfie  exception  of 
Section  36.2.2  which  the  state  did  not  submit 
as  part  of  the  SIP  revision. 


(d)' 


Name  of  source 


EPA  Approved  Rhode  Island  Source  Specific  Requiremei^s 


Permit  No. 


Slate  effective 
date 


EPA  approval  date 


Explanations 


Cranston  Pnnt  Works    ...    A.  H.  File  No.  95-30- 
AP. 

CCL  Custom  Manutac-        A.  H  File  No  97-02- 
turing.  AP. 

Victory  Finishing  Tech-        A.  H.  File  No.  96-05- 
notogies.  AP. 

Quality  Spray  and  Sten-      A  H.  RIe  No.  97-04- 
ciling.  AP. 

Guild  Music /^.  H.  RIe  No.  95-65- 

AP. 


12/19/95     12/2/99 

[Insert  FR  citation  from 
published  date] 
4/10/97    12/2«9 
10/27/99    (Insert  FR  citation  from 
putMished  date] 
12»99 
[Insert  FR  citation  from 

published  date] 
12/2/99 

[Insert  FR  citation  Irom 
published  dale] 
11/9/95     12/2/99 

[Insert  FR  citation  from 
published  date] 


5«4/96 


10/21/97 
7/13/99 


l^jn-CTG  VOC  RACT  Determination. 
Iton-CTG  VOC  RACT  Deterniination. 
Alternative  VOC  RACT  Determination 
Alternative  VOC  RACT  Determination. 
Alternative  VOC  FIACT  Determination 


[PR  Doc.  99-31288  Filed  12-1-99:  8:45  am] 

BILUNC  COOE  «5«0-W-l> 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1641 

Debarttfent,  Suspension  and  Removal 
of  Recipient  Auditors 

agency:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

summary:  This  rule  implements  a 
provision  in  the  Legal  Services 
Corporation's  ("Corporation"  or  "LSC") 
fiscal  year  1996  and  subsequent  fiscal 
year  appropriations  acts  which 
authorized  the  Office  of  Inspector 
General  ("OIG")  to  remove,  suspend,  or 
bar  an  independent  public  accountant, 


upon  a  showing  of  good  cause,  from 
performing  audit  services  .  .  .  after 
notice  to  the  auditor  and  an  opportunity 
for  hearing.  This  rule  sets  out  the 
debarment,  suspension  and  removal 
authority  of  the  OIG  and  informs 
independent  public  accoimtants 
performing  audit  services  for  LSC 
recipients  of  their  rights,  and  the 
standards  that  will  apply,  in  connection 
with  debarment,  suspension  and 
removal  actions. 

DATES:  This  final  rule  is  eSective 
January  3.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lainie  Tarantowicz,  Counsel.  Office  of 
tospector  General.  (202)  336-8830, 
LTarantowicz©oig.lsc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Corporations  fiscal  year  1996 
appropriations  act  authorized  the  LSC 


Inspector  CJeneral  ("IG")  to  "remove, 
suspend,  or  bar  an  independent  public 
accountant,  upon  a  showing  of  good 
cause,  from  performing  audit  services 
.  .   .  after  notice  to  the  auditor  and  an 
opportunity  for  hearing."  Pub.  L.  No. 
104-134.  no  Stat.  1321.  §  509(d)  (1996) 
This  provision  has  continuing  effect  in 
fiscal  years  1997,  Pub.  L.  No.  104-208. 
110  SUt.  3009,  § 503(a)  (1996)  and  1998, 
Pub.  L.  No.  105-119,  111  Stat.  2440 
(1997),  and  1999,  Pub.  L.  No.  105-277 
(1998).  In  accordance  with  the  statutor>' 
direction  to  "develop  and  issue  rules  of 
practice,"  110  Stat.  1321.  §  509(d).  the 
OIG  issues  this  rule.  On  September  1 1 . 
1998,  the  LSC  Board  of  Directors' 
Operations  and  Regulations  Committee 
held  public  hearings  on  proposed  45 
CFR  Part  164 1 .  The  proposed  rule  wa.s 
published  in  the  Federal  Register  on 
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February  5. 1999,  was  published  on  the 
OIG's  website,  and  notification  was  sent 
to  recipient  auditors.  No  comments 
were  received.  The  Committee  again 
held  public  hearings  on  the  proposed 
rule  on  April  16  and  |une  11. 1999. 
After  mating  additional  revisions  to  the 
rule,  the  Committee  recommended  that 
the  Board  adopt  the  rule  as  final,  which 
the  Board  did  on  June  12.  1998. 

Pursuant  to  Executive  Order,  the 
Federal  government  has  a  government 
wide  system  of  suspension  and 
debarment.  The  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget,  has  issued  guidance  setting 
forth  procedures  for  agencies  to  follow 
in  establishing  procedures  for  making 
suspension  and  debarment  decisions. 
Policy  Letter  82-1.  Based  on  this 
guidance,  agencies  have  promulgated 
regulations,  all  substantially  similar, 
implementing  suspension  and 
debarment.  These  regulations  have  been 
developed  after  extensive  public 
comment  and  have  withstood 
considerable  judicial  scrutiny.  This  rule 
is  based  on  the  government  wide 
system,  but  includes  some 
modifications  based  on  the  OIG'a 
speciiic  statutory  authorization  to  debar, 
suspend  and  remove,  and  on  the 
particular  circumstances  of  independent 
public  accountants  and  their 
relationship  to  LSC  recipients. 

Section-by-Section  Analysis 

Subpart  A — General 

Section  1641.1  Purpose/Applicability 
Recipients  are  required  by  statute  to 
have  an  annual  audit  conducted  by  an 
independent  public  accountant  (IPA).  In 
order  to  assist  in  ensuring  that 
recipients  receive  acceptable  audits,  the 
OIG  is  authorized  to  debar,  suspend  and 
remove  IP  As  from  performing  audit 
services  for  recipients.  This  rule  sets  out 
that  authority  and  informs  IP  As  of  their 
rights,  and  the  standards  that  will  apply, 
in  connection  with  debarment, 
suspension  and  removal  actions. 

This  rule  applies  to  IP  As  performing 
audit  services  for  all  entities  that  receive 
LSC  funds,  including  subredpients. 
This  is  consistent  with  LSC's  general 
policy  extending  the  requirements  and 
restrictions  applicable  to  recipients  to 
entities  that  receive  transfers  of  LSC 
funds  from  recipients,  see  45  CFR 
1610.7,  and  with  LSC's  regulation 
governing  subgrants.  45  CFR  Part  1627, 
which  requires  subredpients  to  obtain 
an  audit  in  accordance  with  LSC's  audit 
pobcy.  45  CFR  1627.3(c). 

Section  1641.2  Definitions 

This  section  defines  the  key  terms 
used  in  the  nile.  Many  of  the  terms  are 


defined  in  the  rule  as  they  are  defined 
in  the  government  wide  system. 

Paragraph  (a)  defines  "adequate 
evidence,"  which  is  the  standard  of 
proof  for  imposing  a  suspension,  as 
information  suffident  to  support  the 
reasonable  belief  that  a  particular  ad  or 
omission  has  occurred.  This  is  a  less 
stringent  standard  than  "preponderance 
of  the  evidence.  "  the  standard 
applicable  to  debarment  and  removal 
actions.  The  coiurts  have  likened  the 
adequate  evidence  standard  to  the 
probable  cause  standard  for  obtaining  a 
search  wananl.  See  Electro-Methods, 
Inc.  V.  United  States,  728  F.2d  1471, 
1473  (Fed.  Cir.  1984);  Home  Brothers. 
Inc.  V.  Laird,  463  F.2d  1268, 1271  (D.C. 
Cir.  1972).  Under  the  Federal 
Acquisition  Regulations  (FAR),  "(ijn 
assessing  the  adequacy  of  evidence, 
agencies  should  consider  how  much 
information  is  available,  how  credible  it 
is  given  the  circumstances,  whether  or 
not  important  allegations  are 
corroborated,  and  what  inferences  can 
reasonably  be  drawn  as  a  result.  "  29 
CFR9.407-l(b)(l). 

Paragraph  (b)  defines  "audit 
services."  This  section  has  been 
modified  from  the  proposed  rule  to 
expressly  set  out  the  elements  of  an 
annual  finandal  statement  audit.  This  is 
the  audit  required  by  section  509(a)  of 
LSC's  fiscal  year  1996  appropriations 
ad.  Section  509  of  the  fiscal  year  1996 
appropriations  act  has  been 
incorporated  by  reference  in  subsequent 
fiscal  year  appropriations  acts  and 
continues  to  be  effective,  see,  e.g..  Pub. 
L.  No.  105-277  (1998).  For  ease  of 
reference,  this  provision  of  law  is 
hereinafter  referred  to  as  "section  509  " 
Debarment,  suspension  and  removal 
affeds  only  the  ability  of  recipients  to 
hire  an  IPA  to  perform  "audit  services  " 
as  defined.  Leaving  aside  the  question  of 
the  wisdom  of  doing  so.  even  if  the  IPA 
is  debarred,  suspended  or  removed,  a 
recipient  may  hire  the  IPA  to  perform 
other  services,  such  as,  preparation  of  a 
tax  return  or  setting  up  the  recipient's 
accounting  system.  Of  course,  recipients 
should  consider  the  fad  of  debarment, 
etc.,  when  dedding  whether  to  hire  an 
IPA  to  perform  such  other  services. 

Paragraph  (c)  defines  "contrad"  as  an 
agreement  between  a  redpient  and  an 
IPA  for  an  IPA  to  provide  audit  services 
to  the  redpient.  Debarment  and 
suspension  affects  future  contracts 
between  a  redpient  and  an  IPA:  removal 
afi'eds  existing  contrads. 

Paragraph  (3)  defines  "conviction"  as 
a  judgment  or  conviction  of  a  criminal 
offense  by  any  court,  whether  entered 
upon  a  verdid  or  plea,  iududing  but  not 
limited  to  pleas  of  nolo  contendere. 
After  some  consideration,  the 


Committee  decided  that,  in  order  to 
debar  or  remove  an  IPA.  a  convidion 
must  be  final,  see  sections  1641.7  and 
1641.18.  The  convidion  need  not  be 
final  in  order  to  suspend  an  IPA,  see 
sedion  1641.13. 

An  IPA  may  be  debarred  suspended 
or  removed  if  convided  of  any  offense 
indicating  a  breach  of  trust,  dishonesty 
or  lack  of  integrity,  or  conspiracy  to  do 
the  same,  by  any  court,  whether  federal, 
slate,  county  or  municipal.  For 
examples  of  such  offenses,  see  the 
discussion  under  sedion  1641.7(d)  of 
this  sedion-by-sedion  analysis. 

Paragraph  (e)  defines  "'debarment." 
Debarment  is  a  decision  by  the 
debarring  official  to  prohibit  an  IPA 
from  soliciting  or  entering  into  new 
contrads  to  perform  audit  services  for 
recipient(s).  Debarment  does  not  affed 
existing  contracts  between  a  recipient 
and  an  IPA.  A  debarment  must  be  based 
on  a  finding,  by  a  preponderance  of  the 
evidence,  that  any  of  the  causes  for 
debarment  exist.  Debarment  may  cover 
an  IPA's  contrads  with  all  recipients  or 
with  one  or  more  specific  recipients. 

Paragraph  (f)  defines  "debarring 
official.""  This  is  the  official  responsible 
for  debarment,  suspension  or  removal 
actions.  In  the  normal  course,  the  OIG 
legal  counsel  will  be  the  debarring 
offidal.  The  final  rule  eliminates  the 
authority  of  the  OIG  legal  counsel  to 
designate  another  to  ad  as  the  debarring 
official.  Instead,  the  final  rule  provides 
the  Inspector  General  with  the 
discretion  to  appoint  another  OIG  staff 
member  or  an  individual  outside  the 
OIG  as  the  debarring  official.  The 
Inspedor  General  would  designate 
someone  other  than  legal  counsel  as  the 
debarring  official  when  there  is  no  OIG 
legal  counsel  or  when  the  OIG  legal 
counsel,  in  the  judgment  of  the 
Inspedor  General,  should  not  serve  as 
the  debarring  offidal  because,  for 
example,  there  exists  a  conilid  of 
interest. 

An  issue  was  raised  concerning 
whether  the  debarring  official  should  in 
some  cases  be  required  to  be  an 
individual  having  no  prior  involvement 
in  the  matter,  e.g.,  a  neutral 
independent  hearing  examiner.  Due 
process  does  not  require  this.  See  Note, 
Moving  Toward  a  Better-Defined 
Standard  of  Public  Interest  in 
Administrative  Decisions  to  Suspend 
Government  Contractors,  36  Am.  U.  L, 
Rev.  693,  n.  43  (citing  Sc/iwe/Jterv. 
McOure.  456  U.S.  188,  195  (1982) 
(presuming  hearing  officers  unbiased 
unless  showing  of  specific  reason  for 
disqualification);  Withrow  v.  Larkin.  421 
U.S.  35,  47  (1975)  (stating  that 
combination  of  investigative  and 
adjudicative  function  does  not.  without 
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more,  create  unconstitutional  risk  of 
bias);  Transco  Sec..  Inc.  of  Ohio  v. 
Freeman.  639  F.2d  318,  325  (6th  Cir.) 
(holding  high  level  administrative 
review  satisfies  due  process,  neutral 
judidal  officer  unnecessary),  cert, 
denied,  454  U.S.  820  (1981)), 

Paragraph  (g)  defines  ""indictment"'  for 
a  criminal  offense.  This  definition  was 
modified  to  make  clear  that  an 
information,  presentment,  or  other  filing 
by  competent  authority  charging  a 
criminal  offense  shall  be  given  the  same 
effed  as  an  indictment.  .\n  IPA  may  be 
suspended  if  indided  for  any  offense 
indicating  a  breach  of  trust,  dishonesty 
or  lack  of  integrity,  or  conspiracy  to  do 
the  same. 

Paragraph  (h)  defines  "IPA.""  This 
definition  was  modified  to  clarify  that 
IPA  means  either  an  individual 
independent  public  accountant  or  a  firm 
of  accountants. 

Paragraph  (i)  defines  "knowingly"'  to 
mean  that  an  ad  was  done  voluntarily 
and  intentionally  and  not  because  of 
mistake  or  acddent.  This  term  is  used 
in  the  rule  in  the  context  of  prohibiting 
recipients  from  knowingly  awarding 
contrads  to,  extending  or  modifying 
existing  contrads  with,  or  soliciting 
proposals  from  IPAs  that  have  been 
debarted  or  suspended. 

Paragraph  (j)  defines  "material  fad'" 
as  one  which  is  necessary  to  determine 
the  outcome  of  an  issue  or  case  and 
without  which  the  case  could  not  be 
supported.  In  certain  respects,  whether 
material  fads  are  in  dispute  determines 
the  extent  of  the  procedures  afforded  the 
IPA  under  the  rule.  For  example,  if  the 
debarring  offidal  determines  that  the 
IPA's  response  to  the  notice  of  proposed 
debarment  does  not  raise  a  genuine 
issue  of  material  fad,  the  debarment 
proceeding  will  be  conducted  entirely 
by  written  submissions. 

Paragraph  (k)  defines  "person.""  The 
definition  of  this  term  was  added  to  the 
final  rule  to  clarify  that  the  term, 
particularly  in  its  use  in  the  definition 
of  "'indictment,'  means  an  individual  or 
a  firm,  partnership,  corporation, 
association,  or  other  legal  entity. 

Paragraph  (I)  defines  ""preponderance 
of  the  evidence,""  which  is  the  standard 
of  proof  for  imposing  a  debarment  or 
removal,  as  proof  by  information  that, 
compared  with  that  opposing  it,  leads  to 
the  conclusion  that  the  fad  at  issue  is 
more  probably  true  than  not.  This  is  a 
more  stringent  standard  than  '"adequate 
evidence,""  the  standard  applicable  to 
suspension  actions. 

Paragraph  (m)  defines  "removal." 
Removal  is  a  decision  by  the  debarring 
offidal  to  prohibit  an  IPA  from 
performing  audit  services  in  subsequent 
years  of  an  existing  contrad.  Suppose. 


for  example,  that  a  redpient  has  entered 
into  a  contrad  with  an  IPA  under  which 
the  IPA  will  perform  an  audit  of  the 
recipient  for  years  1,  2  and  3.  If  the  IPA 
is  conducting  the  year-1  audit  of  the 
recipient  when  the  IPA  i5regjo*etW)v 
the  OIG,  removal  of  the  IPA  will  not 
prohibit  the  [PA  from  completing  the 
year-1  audit.  Removal  will  prohibit  the 
IPA  from  conducting  the  year-2  and 
year-3  audits.  Removal  must  be  based 
on  a  finding,  by  a  preponderance  of  the 
evidence  that  any  of  the  causes  for 
removal  exist.  Removal  may  cover  an 
IPA"s  contrads  with  one  or  more 
recipients. 

Paragraph  (n)  defines  '"suspension." 
This  paragraph  was  modified  in  the 
final  rule  to  clarify  that  suspension  is  a 
decision  by  the  debarring  offidal 
prohibiting  an  IPA  from  soliciting  or 
entering  into  new  contrads  to  perform 
audit  services  for  recipient(s). 
Suspension  does  not  affect  existing 
contracts  between  recipients  and  IPAs 
A  suspension  must  be  supported  by 
adequate  evidence.  Suspension  may 
preclude  an  IPA  from  solidting  or 
entering  into  new  contracts  with  all 
redpients  or  with  one  or  more  specific 
recipients. 

Section  1641.3  Scope  of  Debarment, 
Suspension  and  Removal 

This  section  sets  out  the  scope  of 
debarment,  suspension  or  removal;  that 
is.  the  effed  of  such  action  on  the  IPA 
and,  for  example,  the  IPAs  divisions 
and  affiliates. 

Debarment,  suspension  or  removal  of 
an  individual  IPA  prohibits  that  IPA 
from  performing  audit  services  as  an 
individual  or  as  an  employee, 
independent  contrador,  agent  or  other 
representative  of  an  IPA  firm. 

This  section  has  been  reworded  to 
darify  that  a  debarment,  suspension,  or 
removal  shall  have  an  impact  on  only 
those  organizational  elements  of  an  frA 
firm  which  were  materially  involved  in 
the  relevant  engagement.  Extending  the 
debarment  to  other  organizational 
elements  would  go  beyond  what  is 
necessary  to  achieve  the  purposes  of 
debarment,  suspension  or  removal. 

If  there  is  a  cause  to  debar,  suspend, 
or  remove,  the  OIG  may  include  in  its 
debarment,  suspension  or  removal  of  an 
IPA  firm  any  firm  that  is  an  affiliate, 
subcontrador,  joint  venturer,  agent  or 
representative  of  the  IPA  firm.  An 
affiliate,  etc.,  may  be  included  in  the 
dedsion  only  if  such  firm  was 
materially  involved  in  the  relevant 
engagement  and  only  if  such  affiliate, 
etc.,  was  specifically  named  and  given 
notice  of  the  proposed  adion  and  an 
opportunity  to  respond. 


Similarly,  the  OIG  may  include  in  its 
debarment,  suspension  or  removal  of  an 
IPA  firm  the  individual  officer,  diredor 
or  partner  responsible  for  the 
engagement,  or  an  individual  employee, 
independent  contrad  or.  agent, 
representative  or  other  individual 
associated  with  the  tPA  firm.  Such 
individuals  may  be  included  in  the 
dedsion  onlv  if  spedfically  named  and 
given  notice  of  the  proposed  adion  and 
an  opportunity  to  respond  If  not  named 
in  the  decision,  such  individuals  would 
be  prohibited  from  performing  audit 
services  only  as  a  representative  of  the 
debarred  firm.  Otherwise,  such 
individuals  are  not  prohibited  from 
performing  audit  services 

Section  1641.4  Duration  of  Debarment. 
Suspension  and  Removal 

This  .section  provides  that  a 
debarment,  suspension  or  removal  only 
becomes  effective  after  the  IPA  has  been 
provided  the  opportunity  to  avail  itself 
of  the  procedures  outlined  in  this  rule 
(notice  and  an  opportunity  to  be  heard) 
and  a  decision  is  issued  by  the 
debarring  official 

Subsection  (a)  sets  out  the  length  of 
time  that  a  debarment  will  be  effective. 
Generally,  a  debarment  should  not 
exceed  three  years  Debarment  may  be 
effective  for  less  than  three  years  if 
appropriate  after  consideretioa  of  the 
"vidence  presented  by  the  IPA. 
Debarment  may  exceed  three  years  in 
extraordinary  circumstances.  A  longer 
period  may  be  appropriate,  for  example, 
if  an  IPA  has  been  debarred  by  a  Federal 
agency  for  a  longer  period,  see  section 
1641.7(b),  or  if  an  IPA  has  been 
convicted  of  an  offense  referred  to  m 
sedion  1641.7(d)  and  will  be 
incarcerated  for  a  period  exceeding 
three  years  ff  a  suspension  precedes  a 
debarment,  the  suspension  period  will 
be  considered  in  determining  the 
debarment  period  and  the  debarment 
may  be  effective  for  le.ss  than  three 
years. 

After  debarment  for  a  specified  period 
has  been  instituted,  the  debarring 
official  may  extend  the  debarment  for  an 
additional  period  if  necessary  to  proted 
LSC  funds.  The  debarment  period  may 
not  be  extended  based  solely  on  the 
facts  and  circumstances  upon  which  the 
initial  debarment  was  based,  but  must 
be  based  on  new  fads,  not  previously  in 
the  record,  and  will  be  effective  only 
after  the  procedures  outlined  in  the  rule 
have  been  followed. 

Subsection  (b)  defines  the  duration  of 
suspension.  A  suspension  is  a 
temporary  measure,  which  may  be 
instituted  while  debarment  proceedings 
are  being  conducted.  This  subsedion 
has  been  modified' in  the  final  rule  to 
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clarifv'  that,  if  a  cause  for  suspension 
exists,  but  an  investigation  or  other  legal 
or  debarment  proceedings  should  be 
completed  prior  to  the  initiation  of  a 
debarment,  an  IPA  may  be  suspended 
pending  the  completion  of  such 
investigation  or  proceedings.  This  could 
occur,  for  example:  pending  completion 
of  an  investigation  conducted  by  either 
the  OIG  or  other  authority,  pending 
completion  of  a  debarment  proceeding 
conducted  by  a  Federal  agency,  pending 
the  outcome  of  a  criminal  prosecution, 
or  pending  the  outcome  of  proceedings 
conducted  by  a  sanctioning  or  licensing 
body  with  authority  over  IPAs,  such  as 
the  American  Institute  of  Certified 
Public  Accountants  (AICP.M  or  a  State 
Board  of  Accountancy.  If  debarment 
proceedings  are  not  initiated  within  12 
months  after  the  date  of  the  suspension 
notice,  the  suspension  shall  be 
terminated.  However,  if  a  law 
enforcement  official,  including  the 
police  or  a  prosecuting  authority,  an 
official  from  another  OIG.  a  state 
licensing  body  or  other  organization 
with  authority  over  tPAs.  or  a 
government  agency  requests  an 
extension  of  the  suspension  in  writing, 
the  suspension  may  be  extended.  This 
subsection  also  has  been  modified  to 
clarify  that  the  OIG  shall  notify  such 
officials  or  organizations  of  the 
suspension  and  of  its  pending 
termination.  Unless  a  debarment  has 
been  initiated,  a  suspension  may  not  be 
imposed  for  more  than  18  months. 

Subsection  (c)  defines  the  duration  of 
removal.  A  removal  is  effective  for  the 
years  remaining  on  the  existing  contract 
between  the  IPA  and  the  recipient. 
Because  removal  affects  existing 
contracts,  there  is  an  obvious  concern 
that  removal  might  cause  financial  hann 
to  the  recipient.  Although  current 
contracts  between  recipients  and  their 
IPAs  may  vary,  the  sample  contract 
included  as  an  appendix  to  the  Audit 
Guide  for  Recipients  and  Auditors 
(Audit  Guide)  contains  a  provision 
which  may  be  interpreted  to  allow  the 
recipient  to  end  its  relationship  with  the 
IPA  in  the  event  of  removal,  see  Audit 
Guide,  Appendix  B.  To  clearly  address 
removal  (and  recognize  debarment  and 
suspension),  the  OIG  intends  to  notify 
recipients  that  contracts  with  IPAs 
should  specifically  address  this 
potentiality.  In  the  meantime,  if  a 
removal  action  is  considered  against  an 
IPA  with  a  current  contract  that  does 
not  include  such  a  term,  the  OIG  will 
consider  this  when  contemplating 
removal  of  the  IPA. 


Subpart  B — Oebaiment 

Section  1641  5  Debarment 

The  OIG  may  debar  an  IPA  fi-om 
performing  audit  services  to  all 
recipients  or  may  debar  an  IPA  from 
performing  audit  services  for  one  or 
more  specific  recipients.  This  section 
informs  the  IPA  and  recipients  of  the 
effect  of  both  types  of  debarment. 
Recipients  are  prohibited  from 
knowingly  awarding  contracts  to, 
extending  or  modifying  existing 
contracts  with,  or  soliciting  proposals 
from  debarred  IPAs.  Although  IPAs 
debarred  from  providing  audit  services 
to  selected  recipients  may  contract  with 
other  recipients,  the  IPA  must  give  prior 
written  notice  to  the  debarring  official 
before  providing  such  services  to  other 
recipients.  In  addition,  the  debarred  IPA 
is  required  to  provide  prior  written 
notice  of  the  debarment  to  any  recipient 
seeking  its  services.  Minor  clarifying 
changes  were  made  to  this  section. 

Section  1641.6  Procedures  for 
Debarment 

This  section  sets  out  the  general 
procedures  for  debarment.  The  specific 
procedures  are  set  out  more  fully  in 
subsequent  sections.  The  OIG  shall 
provide  an  IPA  with  an  opportunity  to 
be  heard  prior  to  debarring  the  IPA. 
Such  hearing  will  consist  entirely  of 
written  submissions  unless  the 
debarring  official  finds  that  there  is  a 
genuine  dispute  of  material  fact.  In 
addition,  an  informal  meeting  may  be 
held  between  the  debarring  official  and 
the  IPA. 

Section  1641.7  Causes  for  Debarment 

The  subsections  in  this  section  set  out 
the  causes  for  debarment.  The  causes 
are  based  on  those  set  out  in  the 
government  wide  system,  but  have  been 
modified  to  recognize  the  particular 
circumstances  of  IPAs  performing  audits 
of  LSC  recipients.  The  existence  of  a 
cause  for  debarment  does  not 
necessarily  require  that  the  IPA  be 
debarred;  the  seriousness  of  the  IPAs 
acts  or  amissions  and  any  mitigating 
circumstances  shall  be  considered  in 
making  any  debarment  decisions. 

Subsection  (a)  allows  the  OIG  to  debar 
an  IPA  that  has  failed  significantly  to 
comply  with  government  auditing 
standards  established  by  the 
Comptroller  General  of  the  United 
States,  generally  accepted  auditing 
standards  and/or  OIG  audit  guidance. 
Under  section  509.  LSC  recipients  are 
required  to  have  audits  conducted  in 
accordance  with  guidance  established 
by  the  OIG.  Such  guidance  appears  in 
the  OIG  Audit  Guide,  including  the 
Compliance  Supplement  for  Audits  of 


LSC  Recipients,  and  audit  bulletins 
issued  by  the  OIG.  The  OIG  audit 
guidance  incorporates  government 
auditing  standards.  Under  the  IG  Act, 
the  OIG  is  required  to  ensure  that  audits 
are  conducted  in  accordance  with 
government  auditing  standards 
(established  by  the  Comptroller 
General).  In  determining  whether  there 
is  a  failure  to  comply  with  standards  or 
OIG  audit  guidance,  the  OIG  primarily 
will  be  concerned  about  the  effect  of  the 
failure  on  the  reliability  of  the  audit 
report.  Minor  clarifying  edits  were  made 
to  this  subsection. 

Subsection  (b|  allows  debarment 
when  an  IPA  is  currently  debarred  from 
contracting  with  any  Federal  agency  or 
entity  receiving  Federal  funds.  This 
would  include,  for  example,  when  the 
IPA  has  been  debarred  consistent  with 
the  government  wide  system  for 
debarment.  The  proposed  rule  included 
suspension  as  well  as  debarment  from 
government  contracting  as  a  cause  for 
debarment.  The  Committee  determined 
that  a  suspension  was  not  a  sufficient 
cause  for  debarment  and  deleted 
reference  to  suspension. 

Subsection  (c)  allows  debarment  if  the 
IPAs  license  to  practice  accounting  has 
been  revoked,  terminated  or  suspended 
by  a  state  licensing  body  or  other 
organization  with  authority  over  IPAs. 
Subsection  (d)  allows  debarment  if 
the  IPA  has  been  convicted  of  any 
offense  indicating  a  breach  of  trust, 
dishonesty  or  lack  of  integrity,  or 
conspiracy  to  do  the  same.  Offenses 
indicating  a  breach  of  trust,  dishonesty 
or  lack  of  integrity  include,  for  example, 
fraud,  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements, 
making  false  claims,  or  receiving  stolen 
property.  This  section  has  been 
modified:  a  conviction  is  a  cause  for 
debarment  only  if  the  conviction  is 
final.  A  conviction  is.final  when  all 
appeals  have  been  exhausted  or  the  time 
for  aopeal  has  expired. 

SuDsection  (e)  allows  debarment  if  the 
IPA  has  been  found  subject  to  a  civil 
judgment  for  any  action  indicating  a 
breach  of  trust,  dishonesty  or  lack  of 
integrity,  or  conspiracy  to  do' the  same. 
This  section  has  been  modified:  a  civil 
judgment  is  cause  for  debarment  only 
when  the  judgment  is  final.  A  civil 
judgment  is  final  when  all  appeals  have 
been  exhausted  or  the  time  for  appeal 
has  expired. 

Section  1641.8  Notice  of  Proposed 
Debarment 

This  section  sets  out  the  information 
which  must  be  included  in  the  notice  of 
proposed  debarment  sent  to  the  IPA. 
Because  the  IPA  will  have  a  specified 
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time  from  receipt  of  the  notice  to 
respond,  see  section  1641.9.  notice  will 
be  sent  in  a  way  that  ensures  that  the 
OIG  receives  evidence  of  the  IPA's 
receipt  of  the  notice.  Thus,  for  example, 
the  OIG  may  send  the  notice  via 
certified  mail,  return  receipt  requested, 
or  via  Federal  Express,  requiring  that 
the  recipient  sign  to  evidence  receipt,  or 
by  any  other  means  that  will  provide 
evidence  that  the  specific  addressee  has 
received  the  notice.  Although  the  notice 
may  be  sent  via  electronic  mail,  that 
shadl  not  be  the  only  means  by  which 
notice  is  sent.  Under  this  section,  a  copy 
of  the  notice  is  sent  to  any  affected 
recipient  and  the  recipient  may 
comment  on  the  proposed  action  within 
the  time  that  the  IPA  has  to  respond 
under  section  1641.9. 

Section  1641.9  Response  to  Notice  of 
Proposed  Debarment 

This  section  gives  the  IPA  30  days 
from  receipt  of  the  notice  within  which 
to  respond.  Such  response  must  be  in 
writing  and  should  include  information 
and  argument  in  opposition  to  the 
proposed  debarment.  The  response  may 
request  a  meeting  with  the  debarring 
official  to  permit  the  IPA  to  discuss 
issues  of  fact  or  law  relating  to  the 
proposed  debarment  or  to  otherwise 
resolve  the  matter.  Although  the 
meeting  shall  take  such  form  as  the 
debarring  official  deems  appropriate, 
the  IPA  may  request  an  in  person 
meeting.  Any  in  person  meeting  shall  be 
held  at  LSC  headquarters.  The  meeting 
must  be  held  v^thin  20  days  of  the 
response.  Under  subsection  (d),  if  the 
IPA  fails  to  respond  to  the  notice,  this 
shall  be  deemed  an  admission  of  the 
existence  of  the  cau5e(s)  for  debarment 
set  out  in  the  notice  and  an  acceptance 
of  the  period  of  debarment,  and  the 
debarring  official  may  enter  a  final 
decision  without  further  proceedings. 
Minor  clarifying  edits  were  made  to  this 
section. 

Section  1641.10  Additional  Proceedings 
as  to  Disputed  Material  Facts 

If  the  debarring  official  finds  that  the 
IPA's  submission  raises  a  genuine 
dispute  of  material  fact  and  the  action 
is  not  based  on  a  conviction  or  civil 
judgment  under  section  1641.7(d)  or  (e), 
the  IPA  will  be  afforded  an  opportunity 
to  appear  (with  coiusel),  submit 
documentary  evidence,  present 
witnesses,  and  confront  any  witnesses 
the  OIG  presents.  When  there  is  no 
genuine  dispute  of  material  fact,  an 
evidentiary  hearing  is  not  warranted.  In 
the  case  of  a  conviction  or  civil 
judgment,  the  facts  underlying  the 
conviction  or  civil  judgment  would 
have  been  fully  adjudicated  in  another 


forum  and  a  bearing  on  those  facts 
would  be  inappropriate.  In  addition, 
there  should  be  no  dispule  about  the 
existence  of  the  conviction  or  civil 
judgment. 

If  on  the  other  hand,  the  debarring 
official  finds  that  the  IPA's  submission 
does  not  raise  a  genuine  issue  of 
material  fact,  no  such  additional 
proceedings  will  be  provided  and  the 
hflaring  shall  be  held  entirely  by  written 
submissions  (except  to  the  extent  a 
meeting  is  held  under  section 
1641.9(c)). 

If  additional  proceedings  are  to  be 
held,  the  IPA  shall  be  notified,  and  such 
notice  shall  identify  the  procedures 
under  which  the  proceeding  vnll  be 
conducted.  A  transcribed  record  of  such 
proceedings  shall  be  prepared,  with  a 
copy  provided  to  the  IPA  without  cost. 
At  the  debarring  official's  discretion, 
disputed  material  facts  may  be  referred 
to  a  fact  finder  forfect  finding,  analysis 
and  recommendation.  Such  fact  finder 
need  not  be  a  member  of  the  OIG  staff. 
Minor  clarifying  edits  V^ere  made  to  this 


\ 


section. 

Subpart  C — Suapension 

The  sections  in  this  subpart  set  out 
the  causes,  procedures  and  effect  of  a 
suspension.  Suspension  procedures  are 
similar  to  those  for  debarment. 
However,  the  procedures  have  been 
streamlined  by  shortening  the  time 
periods  and  providing  for  a  strictly 
show  cause  procedure,  entirely  by 
written  submissions,  except  that  an 
informal  meeting  may  be  hold.  Because 
suspension  procedures  are  similar  to 
debarment  procedures,  the  proposed 
rule  used  incorporation  by  reference  to 
the  debarment  procedures.  After 
consideration,  the  Committee 
determined  that  in  most  cases,  this 
either  did  not  work  or  was  not  clear. 
Therefore,  the  final  rule  sets  out  the 
procedures  more  fully  than  did  the 
proposed  rule. 

Section  1641.11  Suspension 

The  OIG  may  suspend  an  IPA  from 
performing  audit  services  to  all 
recipients  or  may  suspend  an  IPA  from 
performing  audit  services  for  one  or 
more  specific  recipients.  This  section 
informs  the  IPA  and  recipients  of  the 
effect  of  both  types  of  suspension. 

Section  1641.12  Procedures  for 
Suspension 

Before  suspending  an  IPA,  the  OIG 
will  provide  a  show  cause  hearing  held 
entirely  by  written  submissions  (except 
that  a  meeting  between  the  IPA  and  the 
debarring  official  may  be  held).  The 
specific  procedures  are  set  out  more 
fully  in  subsequent  sections. 


Section  1641.13  Causes  for  Suspension 
The  causes  for  suspension  are  similar 
to  those  for  debarment.  In  a  suspension, 
however,  there  mu.st  be  adequate 
evidence  that  the  causels)  may  exist, 
rather  than  a  preponderance  of  the 
evidence  that  the  cause($t  do  exist  as  in 
debarment.  In  addition,  an  indictment 
for  or  conviction  of  the  listed  types  of 
offenses,  rather  than  a  final  conviction, 
is  sufficient  cause  for  suspension,  as  is 
the  described  type  of  civil  judgment, 
whether  or  not  the  judgment  is  final. 
Finally,  a  suspension,  rather  than  a 
debarment,  from  contracting  with  a 
Federal  agency  or  entity  receiving 
Federal  funds  is  sufficient  cause  for 
suspension. 

Section  1641.14  Notice  of  Proposed 
Suspension 

The  notice  for  suspension  is  similar  to 
that  for  debarment.  A  suspension  notice, 
however,  includes  a  directive, 
returnable  in  10  days,  to  show  cause 
why  a  suspension  should  not  be 
instituted. 

Section  164MS  Response  to  Notice  of 
PropQsed  Suspension 

The  IPA's  response  to  the  notice  of 
proposed  suspension  must  be  received 
within  10  days  of  receipt  of  the  notice 
The  response  should  contain 
information  similar  to  that  discussed 
under  section  1641.9  relating  to 
debarment.  Similar  prorisions  allow  for 
a  meeting  between  the  IP.\  and  the 
debarring  official  and  describe  the  effect 
of  not  responding.  This  section  contains 
one  modification.  The  Committee  felt 
that,  in  order  for  a  law  enforcement  or 
other  official  to  prevent  a  meeting 
between  the  IPA  and  the  OIG.  a 
proceeding  (including  an  investigation 
or  other  legal  or  debarment  prtx:eeding) 
involving  the  IPA  should  be  pending, 
rather  than  merely  contemplated 

Subpart  D — Removal 

Because  removal  procedures  are 
similar  to  debarment  procedures,  the 
proposed  rule  used  incorporation  by 
reference  to  the  debarment  procedures. 
After  consideration,  the  Conunittee 
determined  that  in  most  cases,  this 
either  did  not  work  or  was  not  clear 
Therefore,  the  final  rule  sets  out  the 
procedures  more  fully  than  did  the 
proposed  rule. 

Section  1641.16  Removal 

The  OIG  may  remove  an  IPA  from 
performing  audit  services  for  one  or 
more  recipients.  This  section  informs 
the  IPA  and  recipients  of  the  effect  of  a 
removal.  Removed  IPAs  are  prohibited 
from  performing  audit  services  for 
subsequent  years  under  an  existing 
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coDtract.  Recipients,  moreover,  are 
prohibited  from  extending  existing 
contracts  with  removed  IP  As.  It  is  likely 
that  the  OIG  would  simultaneously 
debar  (or  prohibit  the  IPA  from  entering 
into  future  contracts  with  recipients) 
and  remove  the  IPA,  see  section 
1641.17(b).  Absent  complete  debarment, 
IP  As  removed  from  providing  audit 
services  to  selected  recipients  may 
con&act  with  other  recipients.  The  IPA, 
however,  must  give  prior  written  notice 
to  the  debarring  official  before  providing 
such  services  to  other  recipients.  In 
addition,  the  removed  IPA  is  required  to 
provide  prior  written  notice  of  the 
removal  to  any  recipient  seeking  its 
services. 

Section  1641.17  Pnxedams  for  Removal 

This  section  sets  out  the  general 
procedures  for  removal.  The  specific 
procedures  are  set  out  more  fully  in 
subsequent  sections.  The  OIG  shall 
provide  an  IPA  with  an  opportunity  to 
be  heard  prior  to  removing  the  IPA. 
Such  hearing  will  be  held  entirely  by 
written  submissions  unless  the 
debarring  official  finds  that  there  is  a 
genuine  dispute  of  material  fact.  In 
addition,  an  informal  meeting  may  be 
held  between  the  debarring  official  and 
the  IPA.  This  section  also  puts  IPAs  on 
notice  that  a  Notice  of  Proposed 
Removal  normally  will  be  accompanied 
by  a  Notice  of  Proposed  Debarment,  and 
that  the  proceedings  may  be 
consolidated. 

Section  1641.18  Causes  for  Removal 

This  section  sets  out  the  causes  for 
removal.  The  causes  for  removal  are  the 
same  as  the  causes  for  debarment 
(section  1641.7). 

Section  1641.19  Notice  of  Proposed 
Removal 

Notice  required  for  removal  is  similar 
to  that  required  for  debarment  (section 
1641.8). 

Section  1641.20  Response  to  Notice  of 
Proposed  Removal 

The  response  to  the  notice  of 
proposed  removal  should  contain 
information  similar  to  that  which  would 
be  submitted  in  response  to  a  notice  of 
debarment.  Urtlike  debarment,  which 
may  be  effective  for  varying  periods  of 
time,  a  removal,  by  definition,  is  for  the 
years  remaining  on  an  existing  contract. 
The  response  to  a  notice  of  removal, 
therefore,  will  not  include  argument  in 
mitigation  of  the  period  of  removal,  as 
it  would  in  the  case  of  debarment. 


Section  1641.21  Additional  Proceedings 
as  to  Disputed  Material  Facts 

If  the  debarring  official  finds  that  the 
IPA's  submission  raises  a  genuine 
dispute  of  material  fact  and  the  action 
is  not  based  on  a  conviction  or  civil 
judgment  under  section  1641.18(d)  or 
(e),  the  IPA  will  be  afforded  an 
opportunity  to  appear  (with  counsel), 
submit  documentary  evidence,  present 
witnesses,  and  confront  any  witnesses 
the  OIG  presents.  When  there  is  no 
genuine  dispute  of  material  fact,  an 
evidentiary  hearing  is  not  warranted. 

Subpart  E — Decisions 

Section  1641.22  Decisions  of  Debarring 
Official 

This  section  provides  information 
relevant  to  the  debarring  official's 
decision  on  debarment,  suspension  or 
removal. 

Subsection  (a)  sets  out  the  standard  of 
proof  for  debarment  and  removal 
(preponderance  of  the  evidence)  and  for 
suspension  (adequate  evidence). 

Subsection  (b)  sets  out  the 
information  that  will  be  included  in  the 
administrative  record,  which  will  form 
the  basis  for  the  decision.  This 
subsection  has  been  modified  in  the 
final  rule  to  remove  redundancies  and 
to  make  clear  what  the  administrative 
record  will  consist  of  in  cases  in  which 
additional  proceedings  under  section 
1641.10  or  section  1641.21  are 
conducted. 

Subsection  (c)  notifies  IPAs  that  the 
bilure  of  the  OIG  to  meet  a  time 
requirement  does  not  preclude  the  OIG 
bom  taking  the  debarment,  suspension 
or  removal  action.  This  subsection  has 
been  modified  to  allow  the  OIG  limited 
discretion  to  waive  a  time  requirement 
placed  on  the  IPA  by  this  rule. 

Subsection  (d)  sets  forth  the 
information  that  will  be  contained  in 
the  debarring  official's  decision.  Among 
other  things,  this  includes  notifying  the 
IPA  that  the  decision  will  become  a 
matter  of  public  record.  In  the 
government  wide  system  for  suspension 
and  debarment,  the  General  Services 
Administration  (GSA)  is  required  to 
maintain  and  distribute  a  current  list  of 
all  entities  debarred  or  suspended  by 
Federal  agencies  or  by  the  General 
Accounting  Office  (GAO).  Although  we 
caimot  include  IPAs  debarred  by  the 
OIG  debars  on  this  GSA  list,  the  OIG 
plans  to  maintain  a  list  of  debarred, 
suspended  and  removed  IPAs,  to 
distribute  the  list  to  recipients,  and  to 
maintain  the  list  on  the  OIG  website. 

Subsection  (e)  sets  out  the  debarring 
official's  authority  to  withdraw  the 
notice  of  debarment,  suspension  or 
removal,  where  appropriate,  or  to 


terminate  the  proceedings,  and 
subsection  (f)  sets  out  the  debarring 
officials  authority  to  settle  the  action 
and  to  place  appropriate  conditions  on 
the  IPA. 

Section  1641.23  Exceptions  to 
Debarment,  Suspension  and  Removal 

In  unique  circumstances,  when  there 
are  compelling  reasons  to  use  a 
particular  IPA  for  a  specific  task,  the 
recipient  requiring  such  services  may 
submit  to  the  OIG  a  request  to  except 
the  IPA  fium  the  effects  of  the 
debarment,  suspension  or  removal.  The 
Inspector  General  may  provide  an 
exception  for  a  particular  contract  upon 
a  written  determination  that  a 
compelling  reason  exists  for  using  the    ' 
IPA  in  a  particular  instance.  Under 
certain  circumstances,  a  compelling 
reason  may  be  that  the  recipient  is  in  a 
rural  area  and  there  are  no  other  IPAs 
within  a  reasonable  distance  from  the 
recipient. 

Section  1641.24  Appeal  and 
Reconsideration  of  Debarring  Official 
Decisions 

This  section  allows  for  appeal  or 
reconsideration  of  the  debarring 
official's  decision  to  debar,  suspend  or 
remove  an  IPA.  The  section  has  been 
modified  in  the  final  rule  to  make  clear 
that  if  any  relief  is  granted  upon  appeal 
or  reconsideration,  the  relief  shall  be 
limited  to  that  granted  in  the  decision 
on  appeal  or  reconsideration.  The 
section  also  has  been  modified  to  make 
it  consistent  with  the  Conunittee's 
determination  that  an  IPA  may  be 
debarred  or  removed  based  on  a 
conviction  or  civil  judgment  only  when 
the  conviction  or  judgment  is  final. 
Thus,  those  subsections  dealing  with 
reconsideration  based  on  the  reversal  of 
a  conviction  or  civil  judgment  have 
been  modified  to  make  clear  that  this 
ground  for  reconsideration  applies  only 
to  suspensions. 

Appeals  are  decided  by  the  Inspector 
General,  who  may  uphold,  reverse  or 
modify  the  debarring  official's  decision, 
A  written  appeal  may  be  filed  by  a 
debarred  or  removed  IPA  within  30  days 
of  receipt  of  the  decision  and  by  a 
suspended  IPA  within  15  days  of 
receipt.  At  his  discretion,  the  Inspector 
General  may  stay  the  effect  of  the 
debarring  official's  decision  pending  the 
conclusion  of  review,  after  determining 
that  a  compelling  reason  to  do  so  exists. 

Requests  for  reconsideration  are 
decided  by  the  debarring  official.  Such 
requests  must  be  in  writing  and 
supported  by  documentation  justifying 
the  action  on  reconsideration. 
Modification  of  the  decision  on 
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reconsideration  is  appropriate  only  in 
the  circumstances  set  out  in  the  rule. 

List  of  Subjects  in  45  CFR  Part  1641 

Accounting,  Grant  programs,  Hearing 
and  appeal  procedures.  Legal  services. 

For  reasons  set  forth  in  the  preamble, 
LSC  amends  Chapter  XVI  of  Title  45  by 
adding  part  1641  as  follows: 

PART  1641— DEBARMENT, 
SUSPENSION  AND  REMOVAL  OF 
RECIPIENT  AUDITORS 

Subpart  A — General 

S«c. 

1641.1  Purpose/ Applicability. 

1641.2  Definitions. 

1641.3  Scope  of  debarment,  suspension  and 
removal. 

1641.4  Duration  of  debarment,  suspension 
and  removal 

Subpart  B — Oebarment  ' 

1641.5  Debarment. 

1641.6  Procedures  for  debarment. 

1641.7  Causes  for  debarment. 

1641.8  Notice  of  proposed  debarment. 

1641.9  Response  to  notice  of  proposed 
debannent. 

1641.10  Additional  proceedings  as  to 
disputed  material  facts. 

Subpart  C — Suspension 

1641.11  Suspension. 

1641.12  Procedures  for  suspension. 

1641.13  Causes  for  suspension. 

1641.14  Notice  of  proposed  suspension. 

1641.15  Response  to  notice  of  proposed 
suspension. 

Subpart  D — Removal 

1641. Ifi  Removal. 

1641.17  Procedures  for  removal. 

1641.18  Causes  for  removal. 

1641.19  Notice  of  proposed  removal. 

1641.20  Respon.se  to  notice  of  proposed 
removal. 

1641.21  Additional  proceedings  as  to 
disputed  material  facts. 

Subpart  E— Oacisions 

1641.22  Decisions  of  debarring  official. 

1641.23  Exceptions  to  debarment, 
suspension  and  removal. 

1641.24  Appeal  and  reconsideration  of 
debarring  official  decisions. 

Authority:  42  U.S.C  2996e(g):  Pub.  L.  105- 
277. 

Subpart  A — General 

$1641.1     Purposo/Applicabillty. 

In  order  to  assist  in  ensuring  that 
recipients  receive  acceptable  audits,  this 
part  sets  out  the  authority  of  the  Legal 
Services  Corporabon  ("LSC  ")  Office  of 
taspector  General  ("OIG")  to  debar, 
suspend  or  remove  independent  public 
accountants  ("IPAs  ")  from  performing 
audit  services  for  recipients.  This  rule 
informs  IPAs  of  their  rights  to  notice 
and  an  opportunity  to  be  heard  on 
actions  involving  debarment. 


suspension  or  removal,  and  the 
standards  upon  which  such  actions  will 
be  taken.  This  part  applies  to  IPAs 
performing  audit  ser\'ices  for  recipients, 
subrecipients  or  other  entities  which 
receive  LSC  funds  and  are  required  to 
have  an  audit  performed  in  accordance 
with  guidance  promulgated  by  the  OIG. 

$1641.2    Definitions. 

Adequate  evidence  means 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 

Audit  services  means  the  annual 
financial  statement  audit  of  a  recipient, 
including  an  audit  of  the  recipient's 
financial  statements,  systems  of  internal 
control,  and  compliance  with  laws  and 
regulations. 

Contract  means  an  agreement  between 
a  recipient  and  an  IPA  for  an  IPA  to 
provide  audit  services  to  the  recipient. 

Conviction  means  a  judgment  or 
conviction  of  a  criminal  offense  by  any 
court,  whether  entered  upon  a  verdict  or 
plea,  including  but  not  limited  to,  pleas 
of  nolo  contendere. 

Debarment  means  a  decision  by  the 
debarring  official  to  prohibit  an  IPA 
frum  soliciting  or  entering  into  new 
contracts  to  perform  audit  services  for 
recipient(s)  based  upon  a  finding  by  a 
preponderance  of  the  evidence  that  any 
of  the  causes  for  debarment  set  out  in 
§  1641.7  exist.  Debarment  may  cover  an 
IPA's  contracts  with  all  recipients  or 
with  one  or  more  specific  recipients. 

Debarring  official  is  the  official 
responsible  for  debarment,  suspension 
or  removal  actions  under  this  part.  The 
OIG  legal  counsel  is  the  debarring 
official.  In  the  absence  of  an  OIG  legal 
counsel  or  in  the  discretion  of  the 
Inspector  General,  the  debarring  official 
shall  be  the  OIG  staff  person  or  other 
individual  designated  by  the  Inspector 
General. 

Indictment  means  a  charge  by  a  grand 
jury  that  the  person  named  therein  has 
committed  a  criminal  offense.  An 
information,  presentment,  or  other  filing 
by  competent  authority  charging  a 
criminal  offense  shall  be  given  the  same 
effect  as  an  indictment. 

IPA  means  an  independent  public 
accountant  or  firm  of  accountants. 
Knowingly  means  that  an  act  was 
done  voluntarily  and  intentionally  and 
not  because  of  mistake  or  accident. 
Material  fact  means  one  which  is 
necessary  to  determine  the  outcome  of 
an  issue  or  case  and  without  which  the 
case  could  not  be  supported. 

Person  means  an  individual  or  a  firm, 
partnership,  corporation,  association,  or 
other  legal  entity. 

Preponderance  of  the  evidence  means 
proof  by  information  that,  compared 


with  that  opposing  it,  leads  to  the 
conclusion  that  the  fact  at  issue  is  more 
probably  true  than  not. 

Removal  means  a  decision  by  the 
debarring  official  to  prohibit  an  IPA 
frt>m  performing  audit  services  in 
subsequent  years  of  an  existing  contract 
with  one  or  more  specific  recipients 
based  upon  a  finding  by  a 
preponderance  of  the  evidence  that  any 
of  the  causes  set  out  in  S  1841.18  exist. 

Suspension  means  a  decision  by  the 
debarring  official,  in  anticipation  of  a 
debarment,  to  prohibit  an  IPA  from 
soliciting  or  entering  into  new  contracts 
to  perform  audit  services  for  redpientls) 
based  upon  a  finding  of  adequate 
evidence  that  any  of  the  causes  referred 
to  in  §  1641.13  exist.  Suspension  may 
preclude  an  IPA  &t)m  soliciting  or 
entering  into  new  contracts  with  all 
recipients  or  with  one  or  more  specific 
recipients. 

$1641.3    Scope  of  debarment,  suspension 
and  removal. 

An  IPA  may  be  debarred,  suspended 
or  removed  under  this  part  only  if  the 
IPA  i.-  specifically  named  and  given 
notice  of  the  proposed  action  and  an 
opportunity  to  respond  in  accordance 
with  this  part. 

(a)  Actions  against  individual  IPAs 
Debannent.  suspension  or  removal  of  an 
individual  IPA.  debars,  suspends  or 
removes  that  individual  from 
performing  audit  services  as  an 
individual  or  as  an  employee, 
independent  contractor,  agent  or  other 
representative  of  an  IPA  firm- 
lb)  Actions  against  IPA  firms.  ( 1 ) 
Debarment,  suspension  or  removal  shall 
affect  only  those  divisions  or  other 
organizational  elements  materially 
involved  in  the  relevant  engagement 
and  as  to  which  there  is  cause  to  debar, 
suspend  or  remove. 

(2)  The  debarment,  suspension  or 
removal  action  contemplated  in 
paragraph  (b)(1)  of  this  section  may 
include  any  firm  that  is  an  affiliate, 
subcontractor,  joint  venturer,  agent  or 
representative  of  the  IPA  firm  only  if 
such  firm  was  materially  involved  in  the 
relevant  engagement  and  is  specifically 
named  and  given  notice  of  the  proposed 
action  and  an  opportunity  to  respond  in 
accordance  with  this  part 

(3)  The  debarment,  suspension  or 
removal  action  contemplated  in 
paragraph  (b)(1)  of  this  section  may 
include  an  individual  officer,  director, 
or  partner  responsible  for  the 
engagement,  or  an  individual  employee, 
independent  contractor,  agent, 
representative  or  other  individual 
associated  with  an  IPA  firm  only  if  such 
individual  is  specifically  named  and 
given  notice  of  the  proposed  action  and 
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An  opportunity  to  respond  in 
accordance  with  this  part. 

§  1 S41 .4    Duration  ol  debarment 
suspenaton  and  removal. 

A  debannent.  suspension  or  removal 
is  effective  as  set  out  in  the  debarring 
official's  decision  to  debar,  suspend  or 
remove,  issued  pursuant  to  §  1641.22. 

(a)  Debannent.  (1)  Debarment 
generally  should  not  exceed  three  years, 
but  may  bo  for  a  shorter  period  based  on 
a  consideration  of  the  evidence 
presented  by  the  IPA.  Debannent  may 
exceed  three  years  in  extraordinary 
cirtnimstances. 

(2)  If  a  suspension  precedes  a 
debannent.  the  suspension  period  shall 
be  considered  in  determining  the 
debarment  period. 

(3)  The  debarring  official  may  extend 
an  existing  debannent  for  an  additional 
period  if  the  debarring  official 
determines,  based  on  additional  facts 
not  previously  in  the  record,  that  an 
extension  is  necessary  to  protect  LSC 
funds.  The  standards  and  procedures  in 
this  part  shall  be  applied  in  any 
proceeding  to  extend  a  debarment. 

(b)  Suspension.  (1)  The  debarring 
official  may  determine  that  a  cause  for 
suspension  exists,  but  that  an 
investigation  or  other  legal  or  debarment 
proceeding  should  be  completed  before 
proceeding  to  a  debarment.  Suspension 
shall  be  for  a  temporary"  period  pending 
the  completion  of  an  investigation  or 
other  legal  or  debarment  proceedings, 
including  a  proceeding  conducted  by 
the  DIG.  a  law  enforcement  or  other 
government  agency,  an  investigative  or 
audit  official  from  another  OIG.  a  court, 
or  a  state  licensing  body  or  other 
organization  with  authority  over  IP  As. 

(2)  If  debarment  proceedings  are  not 
initiated  writhin  12  months  after  the  date 
of  the  suspension  notice,  the  suspension 
shall  be  terminated  unless  an  official  or 
organization  conducting  a  proceeding 
referred  to  in  paragraph  (b)(1)  of  this 
section  requests  its  extension  in  writing. 
In  such  cases,  the  suspension  may  be 
extended  up  to  an  additional  six 
months.  In  no  event  may  a  suspension 
be  imposed  for  more  than  18  months, 
unless  debarment  proceedings  have 
been  initiated  within  that  period. 

(3)  The  OIG  shall  notify  the 
appropriate  official  or  organization 
conducting  a  proceeding  referred  to  in 
paragraph  (b)(1)  of  this  section,  if  any. 
of  the  suspension  within  10  days  of  its 
implementation,  and  shall  notify  such 
official  or  organization  of  an  impending 
termination  of  a  suspension  at  least  30 
days  before  the  12-month  period  expires 
to  allow  an  opportunity  to  request  an 
extension. 


(4)  The  limit  on  the  duration  of  a 
suspension  in  paragraph  {b)(2)  of  this 
section  may  be  waived  by  the  affected 
IPA. 

(c)  Removal.  Removal  shall  be 
effective  for  the  years  remaining  on  the 
existing  contract(s)  between  the  IPA  and 
the  recipient(s). 

Subpart  B— Debarment 

§1641.5    Detarment. 

(a)  IP  As  debarred  from  providing 
audit  services  for  all  recipients  are 
prohibited  from  soliciting  or  entering 
into  any  new  contracts  for  audit  services 
with  recipients  for  the  duration  of  the 
specified  period  of  debannent. 
Recipients  shall  not  knowingly  award 
contracts  to,  extend  or  modify  existing 
contracts  with,  or  solicit  proposals  from, 
such  IP  As.  Debarred  IPAs  also  are 
prohibited  from  providing  audit  services 
to  recipients  as  agents  or  representatives 
of  other  IPAs. 

(b)  IPAs  debarred  from  providing 
audit  services  for  one  or  more  specific 
recipient(s)  are  prohibited  from 
soliciting  or  entering  into  any  new 
contracts  for  audit  services  with  such 
recipient(s)  for  the  duration  of  the 
period  of  debannent  as  determined 
pursuant  to  this  part.  The  affected 
recipient(s)  shall  not  knowingly  award 
contracts  to.  extend  or  modify  existing 
contracts  with,  or  solicit  proposals  bom, 
such  IPAs.  Debarred  IPAs  also  are 
prohibited  from  providing  audit  services 
to  the  affected  rscipient(s)  as  agents  or 
representatives  of  other  IPAs.  and  are 
required  to  provide  prior  written  notice 
to  the  debarring  official  before  providing 
such  services  to  other  recipients. 
Debarred  IPAs  also  must  provide  prior 
written  notice  of  the  debarment  to  any 
recipient  for  which  the  IPA  provides 
audit  services. 

$  1 641 .6    Procedures  for  debarment 

Before  debarring  an  IPA.  the  OIG  shall 
provide  the  IPA  with  a  hearing  in 
accordance  with  the  procedures  set  out 
in  §§  1641.7  through  1641.9.  Such 
hearing  shall  be  held  entirely  by  written 
submissions,  except: 

(a)  Additional  proceedings  shall  be 
held  under  S  1641.10  if  the  debarring 
official  finds  there  is  a  genuine  dispute 
of  material  fact;  and/or 

(b)  A  meeting  may  be  held  under 
S  1641.9(c). 

$1641.7    Cause*  tor  debcrment 

The  debarring  official  may  debar  an 
IPA  from  performing  audit  services  in 
accordance  with  the  procedures  set 
forth  in  this  part  upon  a  finding  by  a 
preponderance  of  the  evidence  that: 

(a)  The  IPA  has  failed  significantly  to 
comply  with  government  auditing 


standards  established  by  the 
Comptroller  General  of  the  United 
States,  generally  accepted  auditing 
standards  and/or  OIG  audit  guidance  as 
staled  in  the  OIG  Audit  Guide  for 
Recipients  and  Auditors,  including  the 
Compliance  Supplement  for  Audits  of 
LSC  Recipients,  and  in  OIG  Audit 
Bulletins: 

(b)  The  IPA  is  currently  debarred  from 
contracting  with  any  Federal  agency  or 
entity  receiving  Federal  funds, 
including  when  the  IPA  has  stipulated . 
to  such  debannent; 

(c)  The  fPA's  license  to  practice 
accoimting  has  been  revoked, 
terminated  or  suspended  by  a  state 
licensing  body  or  other  organization 
with  authority  over  IPAs; 

(d)  The  IPA  has  been  convicted  of  any 
offense  indicating  a  breach  of  trust, 
dishonesty  or  lack  of  integrity,  or  . 
conspiracy  to  commit  such  an  offense, 
and  the  conviction  is  final;  or 

(e)  The  IPA  has  been  found  subject  to 
a  civil  judgment  for  any  action 
indicating  a  breach  of  trust,  dishonesty 
or  lack  of  integrity,  or  conspiracy  to  take 
such  action,  and  the  judgment  is  final. 

$1641.8    Notice  of  proposed  debarment 

(a)  Before  debarring  an  IPA,  the  OIG 
shall  send  the  IPA  v/ritten  notice  of  the 
proposed  debannent.  The  notice  shall 
be  sent  in  a  manner  that  provides 
evidence  of  its  receipt  and  shall: 

(1)  State  that  debarment  is  being 
considered; 

(2)  Identify  the  reasons  for  the 
proposed  debannent  sufficient  to  put 
the  IPA  on  notice  of  the  conduct  or 
transaction(s)  upon  which  a  debannent 
proceeding  is  based; 

(3)  Identify  the  regulatory  provisions 
governing  the  debarment  proceeding; 
and 

(4)  State  that  debannent  may  be  for  a 
period  of  up  to  three  years  or  longer 
under  extraordinary  circumstances.  If 
the  OIG  has  determined  that 
extraordinary  circumstances  warranting 
debarment  in  excess  of  three  years  may 
exist,  the  notice  shall  so  state. 

(b)  A  copy  of  the  notice  also  shall  be 
sent  to  the  affected  recipient(s).  if  any, 
which  may  comment  on  the  proposed 
action  in  the  time  frame  set  out  in 
S  1641.9. 

11641 .9    Response  to  notice  of  proposed 
debarment 

(a)  The  IPA  shall  have  30  days  from 
receipt  of  the  notice  within  which  to 
respond. 

(b)  The  response  shall  be  in  writing 
and  may  include  information  and 
argument  in  opposition  to  the  proposed 
debannent.  including  any  additional 
specific  information  pertaining  to  the 
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possible  causes  for  debarment,  and 
information  and  argument  in  mitigation 
of  the  proposed  period  of  debarment. 

(c)  The  response  may  request  a 
meeting  with  the  debarring  official  to 
permit  the  IPA  to  discuss  issues  of  fact 
or  law  relating  to  the  proposed 
debannent.  or  to  otherwise  resolve  the 
pending  matters.  Any  such  meeting 
shall  lake  the  form  that  the  debarring 
official  deems  appropriate  and  shall  be 
held  within  20  days  of  the  response.  If 
the  IPA  requests  an  in  person  meeting, 
it  shall  be  held  at  LSC  headquarters. 

(d)  Failure  to  respond  to  the  notice 
shall  be  deemed  an  admission  of  the 
existence  of  the  cause(s)  for  debarment 
set  forth  in  the  notice  and  an  acceptance 
of  the  period  of  debannent  In  such 
circumstances,  without  further 
proceedings,  the  debarring  official  may 
enter  a  final  decision  stating  the  period 
of  debarment. 

§  1641 .10    Additional  proceedings  as  to 
disputed  material  tacts. 

(a)  In  actions  not  based  upon  a 
conviction  or  civil  judgment  under 
§  1641.7  (d)  or  (e).  if  the  debarring 
official  finds  that  the  IPAs  submission 
raises  a  genuine  dispute  of  material  fact. 
the  IPA  shall  be  afforded  an  opportunity 
to  appear  (with  counsel,  if  desired), 
submit  documentary  evidence,  present 
witnesses,  and  confront  any  witnesses 
the  OIG  presents.  If  the  debarring 
official  finds  that  the  IPA's  submission 
does  not  raise  a  genuine  issue  of 
material  fact,  additional  proceedings 
will  not  be  provided.  In  such  case,  the 
hearing  shall  be  held  entirely  by  written 
submissions,  except  that  a  meeting  mav 
be  held  under  §  1641.9(c). 

(b)  If  the  debarring  official  determines 
additional  proceedings  to  be  warranted, 
OIG  shall  notify  the  IPA.  Such  notice 
shall  include  notice  of  the  procedures 
under  which  such  proceedings  shall  be 
conducted. 

(c)  A  transcribed  record  of  any 
additional  proceedings  shall  be 
prepared  and  a  copy  shall  be  made 
available  to  the  IPA  without  cost. 

(d)  The  debarring  official  may  refer 
disputed  material  facts  to  a  fad  finder, 
who  need  not  be  a  member  of  the  OIG 
staff,  for  fact  finding,  analysis  and 
recommendation. 

Subpart  C — Suspension 

{1641.11     Suspension. 

(a)  IPAs  suspended  from  providing 
audit  services  for  all  recipients  are 
prohibited  from  soliciting  or  entering 
into  any  new  contracts  for  audit  services 
with  recipients  for  the  duration  of  the 
suspension.  Recipients  shall  not 
knovdngly  award  contracts  to,  extend  or 


modify  existing  contracts  with,  or  solicit 
proposals  fivm.  such  IPAs.  Suspended 
IPAs  also  are  prohibited  from  providing 
audit  services  to  recipients  as  agents  or 
representatives  of  other  IPAs. 

(b)  IPAs  suspended  from  providing 
audit  services  for  one  or  more  specific 
recipient(s)  are  prohibited  from 
soliciting  or  entering  into  any  new 
contracts  for  audit  5er\  ices  with  such 
recipient(s)  for  the  duration  of  the 
period  of  suspension  as  determined 
pursuant  to  this  part.  The  affected 
rocipient(s)  shall  not  knowingly  award 
contracts  to.  extend  or  modify  existing 
contracts  with,  or  solicit  proposals  from, 
such  IPAs.  Suspended  IPAs  also  are 
prohibited  from  providing  audit  services 
to  the  affected  recipient(s)  as  agents  or 
representatives  of  other  IPAs.  and  are 
required  to  provide  prior  written  notice 
to  the  debarring  official  before  providing 
such  services  to  other  recipients. 
Suspended  IPAs  also  must  provide  prior 
written  notice  of  the  suspension  to  any 
recipient  for  which  the  IPA  provides 
audit  services. 

$1641.12    Procedures  for  suspension. 

Before  suspending  an  IPA.  the  OIG 
shall  provide  the  IPA  with  a  show  cause 
hearing  in  accordance  with  the 
procedures  set  out  in  S§  1641.13 
through  1641.15.  Such  hearing  shall  be 
held  entirely  by  written  submissions, 
except  that  a  meeting  may  be  held  under 
§  1641.15(c). 

$1641.13    Causes  for  suspension. 

The  debarring  official  may  suspend  an 
IPA  in  accordance  with  the  procedures 
set  forth  in  this  part  upon  adequate 
evidence  that: 

(a)  A  cause  for  debarment  under 
§1641.7  may  exist; 

(b)  The  IPA  has  been  indicted  for  or 
convicted  of  any  offense  described  in 
§1641.7; 

(c)  The  IPA  has  been  found  subject  to 
a  civil  judgment  described  in 

§  1641.7(e).  whether  the  judgment  is 
final  or  not. 

(d)  The  IPA  has  been  suspended  from 
contracting  with  a  Federal  agency  or 
entify  receiving  Federal  funds  including 
when  the  IPA  has  stipulated  to  the 
suspension. 

$1641.14    Notice  of  proposed  suspension. 

(a)  Before  suspending  an  IPA.  OIG 
shall  send  it  WTitten  notice  of  cause  to 
suspend.  Such  notice  shall: 

(1)  Include  a  directive  to  show  cause, 
signed  by  the  debarring  official,  which 
shall  inform  the  IPA  that  unless  the  IPA 
responds  within  10  days  as  provided  in 
^  1641  IS,  a  suspension  will  be 
imposed; 

(2)  Identify  the  reasons  for  the 
proposed  suspension  sufficient  to  put 


the  IPA  on  notice  of  the  conduct  or 
transactioD(s)  upon  which  a  suspension 
proceeding  is  based; 

(3)  Identify  the  regulatory  provisions 
governing  the  suspension  proceeding: 
and 

(4)  State  that,  if  imposed,  the 
suspension  shall  be  for  a  temporary 
period  pending  the  completion  of  a 
investigation  or  other  legal  or  debarment 
proceeding. 

(b)  A  copy  of  the  notice  also  shall  be 
sent  to  the  affecled  recipient(s),  if  any, 
who  may  comment  on  the  proposed 
action  in  the  time  frame  sot  out  in 
§1641.15. 

$1641.15    Response  to  notice  of  proposed 
suspension. 

(a)  The  IPA  shall  have  10  days  from 
receipt  of  the  notice  within  which  to 
respond. 

(b)  The  response  shall  be  in  writing 
and  may  include  information  and 
argument  in  opposition  to  the  proposed 
suspension,  including  any  additional 
specific  information  pertaining  to  the 
possible  cau.ses  for  suspension,  and 
information  and  argument  in  mitigation 
of  the  proposed  period  of  suspension. 

(c)  The  response  may  request  a 
meeting  with  the  OIG  official  identified 
in  the  notice  to  permit  the  IPA  to 
discuss  issues  of  fact  or  law  relating  to 
the  proposed  suspension,  or  to 
otherwise  resolve  the  pending  matters. 

(1)  Any  such  meeting  shall  take  such 
form  as  the  debarring  official  deems 
appropriate  and  shall  be  held  within  10 
days  of  the  response. 

(2)  No  meeting  will  be  held  if  a  law 
enforcement  official,  an  investigative  or 
audit  official  froni  another  OIG.  a  state 
licensing  body  or  other  organization 
with  authority  over  IPAs.  or  a 
govenunental  agency  has  advised  in 
writing  that  the  substantial  interest  of  a 
governmental  unit  would  be  prejudiced 
by  such  a  meeting  and  the  debarring 
official  determines  that  the  suspension 
is  based  on  the  same  facts  as  the 
pending  legal  proceedings  referenced  by 
the  law  enforcement  official. 

(d)  Failure  to  respond  to  the  notice 
shall  be  deemed  an  admission  of  the 
existence  of  the  cause(s)  for  suspension 
set  forth  in  the  notice  and  an  acceptance 
of  the  period  oT  suspension.  In  such 
circumstances,  the  OIG  may  proceed  to 
a  final  decision  without  further 
proceedings. 

Subpart  D — Removal 

$1641.16    Removal. 

Removed  IPAs  are  prohibited  from 
performing  audit  services  in  subsequent 
years  under  an  existing  contract(s)  with 
one  or  more  specific  recipients.  The 
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affected  recipient(s)  shall  not  extend 
existing  contracts  with  such  IP  As. 
Removed  IP  As  also  are  prohibited  from 
providing  audit  services  to  the  affected 
recipientls)  as  agents  or  representatives 
of  other  IP  As,  and  are  required  to 
provide  prior  written  notice  to  the 
debarring  official  before  providing  such 
services  to  other  recipients.  Removed 
IP  As  also  must  provide  prior  written 
notice  of  the  removal  to  any  such 
recipient. 

f  1641.17    Procaduras  tor  ramoval. 

(a)  Before  removing  an  IP  A,  the  OIG 
shall  provide  the  IPA  with  a  hearing  in 
accordance  with  the  procedures  set  out 
in  §§  1641.18  through  1641.21.  Such 
bearing  shall  be  held  entirely  by  written 
submissions,  except: 

(1)  Additional  proceedings  shall  be 
held  under  §  1641.21  if  the  debarring 
official  finds  there  is  a  genuine  dispute 
of  material  fact:  and/or 

(2)  A  meeting  may  be  held  under 
§  1641.20(c). 

(b)  A  Notice  of  Proposed  Removal 
normally  will  be  accompanied  by  a 
Notice  of  Proposed  Debarment,  and  the 
proceedings  may  be  consolidated. 

$1641.18    CauM*  for  ramoval. 

The  debarring  official  may  remove  an 
IPA  from  performing  audit  services  in 
accordance  with  the  procedtu^s  set 
forth  in  this  part  upon  a  finding  by  a 
preponderance  of  the  evidence  that: 

(a)  The  IPA  has  failed  significantly  to 
comply  with  government  auditing 
standees  established  by  the 
Comptroller  General  of  the  United 
States,  generally  accepted  auditing 
standards  and/or  OIG  audit  guidance  as 
stated  in  the  OIG  Audit  Guide  for 
Recipients  and  Auditors,  including  the 
Compliance  Supplement  for  Audits  of 
LSC  Recipients,  and  in  OIG  Audit 
Bulletins: 

(b)  The  IPA  is  currently  debarred  from 
contracting  with  any  Federal  agency  or 
entity  receiving  Federal  funds, 
including  when  the  IPA  has  stipulated 
to  such  debarment; 

(c)  The  IPA's  license  to  practice 
accounting  has  been  revoked, 
terminated  or  suspended  by  a  state 
licensing  body  or  other  organization 
with  authority  over  IP  As; 

(d)  The  IPA  has  been  convicted  of  any 
offense  indicating  a  breach  of  trust, 
dishonesty  or  lack  of  integrity,  or 
conspiracy  to  commit  such  an  offense, 
and  the  conviction  is  final;  or 

(e)  The  IPA  has  been  found  subject  to 
a  civil  judgment  for  any  action 
indicating  a  breach  of  trust,  dishonesty 
or  lack  of  integrity,  or  conspiracy  to  take 
such  action,  and  the  judgment  is  final. 


11641.19  Noilca  of  propoaed  reflmval, 

(a)  Before  removing  an  IPA,  thepiG 
shall  send  the  IPA  written  notice  of  the 
proposed  removal.  The  notice  shall  be 
sent  in  a  manner  that  provides  evidence 
of  its  receipt  and  shall: 

(1)  State  that  removal  is  being 
considered; 

(2)  Identify  the  reasons  for  the 
proposed  removal  sufficient  to  put  the 
IPA  on  notice  of  the  conduct  or 
transaction(s)  upon  which  a  removal 
proceeding  is  based; 

(3)  Identify  the  regulatory  provisions 
governing  the  removal  proceeding;  and 

(4)  State  that  removal  shall  be  for  fhe 
years  remaining  on  the  existing 
contract(s)  between  the  IPA  and  the 
recipient(s). 

(b)  A  copy  of  the  notice  also  shall  be 
sent  to  the  afiected  recipient(s),  if  any, 
which  may  comment  on  the  proposed 
action  in  the  tune  frame  set  out  in 
§1641.20. 

1 1 641 .20  Raaponaa  to  notica  of  propoaad 
ramoval. 

(a)  The  IPA  shall  have  30  days  bom 
receipt  of  the  notice  within  which  to 
respond. 

(b)  The  response  shall  be  in  writing 
and  may  include  information  and 
argument  in  opposition  to  the  proposed 
removal,  including  any  additional 
specific  information  periaining  to  the 
possible  causes  for  removal. 

(c)  The  response  may  request  a 
meeting  with  the  debarring  official  to 
permit  the  IPA  to  discuss  issues  of  fact 
or  taw  relating  to  the  proposed  removal, 
or  to  otherwise  resolve  the  pending 
matters.  Any  such  meeting  shall  take  the 
form  that  the  debarring  official  deems 
appropriate  and  shall  be  held  within  20 
days  of  the  response.  If  the  IPA  requests 
an  in  person  meeting,  it  shall  be  held  at 
LSC  headquarters. 

(dl  Failure  to  respond  to  the  notice 
shall  be  deemed  an  admission  of  the 
existence  of  the  cause(s)  for  removal  set 
forth  in  the  notice  and  an  acceptance  of 
the  removal.  In  such  circumstances, 
without  further  proceedings,  the 
debarring  official  may  enter  a  final 
decision  removing  the  IPA. 

$  1 641 .21     Additional  procaadings  as  to 
diaputad  material  facta. 

(a)  In  actions  not  based  upon  a 
conviction  or  civil  judgment  under 
§  1641.18(d)  or  (e),  if  the  debarring 
official  finds  that  the  IPA's  submission 
raises  a  genuine  dispute  of  material  fact, 
the  IPA  shall  be  afforded  an  opportunity 
to  appear  (with  counsel,  if  desired), 
submit  documentary  evidence,  present 
witnesses,  and  confront  any  witnesses 
the  OIG  presents.  If  the  debarring 
official  finds  that  the  IPA's  submission 


does  not  raise  a  genuine  issue  of 
material  fact,  additional  proceedings 
will  not  be  provided.  In  such  case,  the 
hearing  shall  be  held  entirely  by  written 
submissions,  except  that  a  meeting  mav 
be  held  under  §  1641.20(c). 

(b)  If  the  debarring  official  determines 
additional  proceedings  to  be  warranted, 
OIG  shall  notify  the  IPA.  Such  notice 
shall  include  notice  of  the  procedures 
under  which  such  proceedings  shall  be 
conducted. 

(c)  A  transcribed  record  of  any 
additional  proceedings  shall  be 
prepared  and  a  copy  shall  be  made 
available  to  the  IPA  without  cost. 

(d)  The  debarring  official  may  refer 
disputed  material  facts  to  a  fact  finder, 
who  need  not  be  a  member  of  the  OIG 
staff,  for  fact  finding,  analysis  and 
recommendation. 

Subpart  E — Oecisiona 

$1641.22    Dacialona  of  debarring  off  icial. 

(a)  Standard  of  proof.  (1)  A  debarment 
or  removal  must  be  based  on  a  finding 
that  the  cause  or  causes  for  debarment 
or  removal  are  established  by  a 
preponderance  of  the  evidence  in  the 
administrative  record  of  the  case. 

(2)  A  suspension  must  be  based  on  a 
finding  that  the  cause  or  causes  are 
established  by  adequate  evidence  in  the 
administrative  record  of  the  case. 

(b)  The  administrative  record  consists 
of  any  information,  reporis,  documents 
or  other  evidence  identified  and  relied 
upon  in  the  Notice  of  Imposed 
Debarment,  the  Notice  of  Proposed 
Suspension,  or  the  Notice  of  Proposed 
Removal,  together  with  any  relevant 
material  contained  in  the  IPA's  response 
or  submitted  by  an  affected  recipient.  In 
the  case  of  debarment  or  removal,  when 
additional  proceedings  are  necessary  to 
determine  disputed  material  facts,  the 
administrative  record  also  shall  consist 
of  any  relevant  material  submitted  or 
presented  at  such  proceedings. 

(c)  Failure  of  the  OIG  to  meet  a  time 
requirement  of  this  part  does  not 
preclude  the  OIG  from  debarring, 
suspending  or  removing  an  IPA.  In 
extraordinary  circumstances,  the  OIG 
may  grant  an  IPA  an  extension  of  the 
time  requirements  set  out  in  this  part 

(d)  Notice  of  decisions.  IP  As  shall  be 
given  prompt  notice  of  the  debarring 
official's  decision.  A  copy  of  the 
decision  also  will  be  sent  to  the  affected 
recipient.  If  the  debarring  official 
debars,  suspends  or  removes  an  IPA,  the 
decision  shall: 

(1)  Set  forth  the  finding(s)  upon 
which  the  decision  is  based; 

(2)  Set  forth  the  effect  of  the 
debarment,  suspension  or  removal 


action  and  the  effective  dates  of  the 
action: 

(3)  Refer  the  IPA  to  its  procedural 
rights  of  appeal  and  reconsideration 
under  §1641.24;  and 

(4)  Inform  the  IPA  that  a  copy  of  the 
debarring  official's  decision  will  be  a 
public  document  and  the  fact  of 
debarment,  suspension  or  removal  will 
be  a  matter  of  public  record. 

(e)  If  the  debarring  official  decides 
that  a  debarment,  suspension,  or 
removal  is  not  warranted,  the  Notice 
may  be  withdrawn  or  the  proceeding 
may  be  otherwise  terminated. 

(f)  If  the  debarring  official  deems  it 
appropriate,  the  debarring  official  may, 
at  any  time,  settle  by  agreement  with  the 
IPA  a  debarment,  suspension,  or 
removal  action.  Such  a  negotiated 
settlement  may  include  the  imposition 
of  appropriate  conditions  on  the  IPA. 

$1641.23    Exceptions  to  daliarmant, 
sutpanslon  and  ramoval. 

Exceptions  to  the  effects  of 
debarment,  suspension  or  removal  may 
be  available  in  unique  circumstances, 
when  there  are  compelling  reasons  to 
use  a  particular  IPA  for  a  specific  task. 
Requests  for  such  exceptions  may  be 
submitted  only  by  the  recipient 
requiring  audit  services.  The  Inspector 
General  may  except  a  contract  from  the 
effects  of  debarment,  suspension  or 
removal  upon  a  written  determination 
that  a  compelling  reason  exists  for  using 
the  IPA  in  the  particular  instance. 

$1641.24    Appeal  and  reconsideration  of 
debarring  ofnclal  decisions. 

(a)  Appeal  and  reconsideration 
generally.  A  debarred,  suspended  or 
removed  IPA  may  submit  the  debarring 
official's  decision  for  appeal  or 
reconsideration  in  accordance  with  this 
section.  Within  60  days,  IP  As  shall  be 
given  notice  of  decisions  on  appeal  and 
reconsideration.  The  relief,  if  any, 
granted  upon  appeal  or  reconsideration 
shall  be  limited  to  the  relief  stated  in  the 
decision  on  the  appeal  or 
reconsideration. 

(b)  Appeal.  (1)  A  debarred,  suspended 
or  removed  IPA  may  appeal  the  decision 
to  the  Inspector  General,  who  may 
uphold,  reverse  or  modify  the  debarring 
official's  decision. 

(2)  The  appeal  shall  be  filed  in 
writing: 

(i)  By  a  debarred  or  removed  IPA, 
within  30  days  of  receipt  of  the 
decision: 

(ii)  By  a  suspended  IPA,  within  15 
days  of  receipt  of  the  decision. 

(3)  The  Inspector  General,  at  his  or 
her  discretion  and  after  determining  that 
a  compelling  reason  exists,  may  stay  the 
eSect  of  the  debarment,  suspension  or 


removal  pending  conclusion  of  his  or 
her  review  of  the  matter. 

(c)  Reconsideration.  (1)  A  debarred, 
suspended  or  removed  IPA  may  submit 
a  request  to  the  debarring  official  to 
reconsider  the  debarment,  suspension  or 
removal  decision,  reduce  the  period  of 
debarment  or  removal,  or  terminate  the 
suspension. 

(2)  Such  requests  shall  be  in  writing 
and  supported  by  documentation  that 
the  requested  action  is  justified  by: 

(i)  In  the  case  of  suspension,  reversal 
of  the  conviction  or  civil  judgment  upon 
which  the  suspension  was  based; 

(ii)  Newly  discovered  material 
evidence; 

(iii)  Bona  fide  change  in  ownership  or 
management; 

(iv)  Elimination  of  other  causes  for 
which  the  debarment,  suspension  or 
removal  was  imposed;  or 

(v)  Other  reasons  the  debarring 
official  deems  appropriate, 

(3)  A  request  for  reconsideration  of  a 
suspension  which  was  based  a 
conviction,  civil  judgment,  or  sanction 
that  has  been  reversed  may  be  filed  at 
any  time. 

(4)  Requests  for  reconsideration  based 
on  other  grounds  may  only  be  filed 
during  the  period  commencing  60  days 
after  Ibe  debarring  official's  decision 
imposing  the  debarment  or  suspension. 
Only  one  such  request  may  be  filed  in 
any  twelve  month  period. 

(5)  The  debarring  official's  decision 
on  a  request  for  reconsideration  is 
subject  to  the  appeal  procedure  set  forth 
in  paragraph  (b)  of  this  section. 

Dated:  November  22.  1999. 
Victor  M,  Fortune. 

Vice  President  for  Legal  Affairs.  General 
Covnsel.  Corporate  Secretory. 
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Magnuson-Stevens  Act  Provisions; 
List  of  Fisheries  and  Gear,  and 
Notification  Guidellnas 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 


summary:  NMFS  revises  the  list  of 
authorized  fisheries  and  fishing  gear 
used  in  those  fisheries  (LOF)  contained 
in  50  CFR  600.725(v).  Efiective 
December  1, 1999.  no  person  or  vessel 
may  employ  fishing  gear  or  participate 
in  a  fishery  in  the  exclusive  economic 
zone  (EEZ)  not  included  in  this  LOF 
without  giving  90  days'  advance  notice 
to  the  appropriate  Fishery  Management 
Council  (Council)  or,  with  respect  to 
Atlantic  highly  migratory  species 
(HMS),  the  Secretary  of  Commerce 
(Secretary). 

DATES:  Effective  December  1. 1999. 
AOOflESSES:  Copies  of  the  regidatory 
impact  review  for  the  final  rule  for  this 
action  can  be  obtained  from  Dr.  Gary  C. 
Matlock,  Director.  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Send  comments  regarding  the 
collection-of-information  requirements 
associated  with  this  rule  to  the  above 
address  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Millikin.  NMFS.  (301)  713-2344. 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  30S(a)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1855(3)) 
requires  the  Secretary  to  publish  in  the 
Federal  Register,  after  notice  and  an 
opportunity  fnr  public  comment,  a  list 
of  authorized  fisheries  tmder  the 
authority  u(  each  Council  and  all  fishing 
-gear  used  in  such  fisheries  in  the  EEZ, 
as  well  as  the  fisheries  and  fishing  gear 
used  in  those  fisheries  under  the 
authority  of  the  Secretary  of  Commerce 
(Secretary)  with  respect  to  HMS.  A  fish, 
regardless  of  whether  targeted,  may  be 
retained  only  if  it  is  taken  within  a 
listed  fishery,  is  taken  with  a  gear 
authorized  for  that  fishery,  and  is  taken 
in  conformance  with  all  other 
applicable  regulations.  This  LOF  is 
based  on  information  submitted  by  the 
Councils  and  by  the  Director,  Office  of 
Sustainable  Fisheries,  NMFS  (Director), 
in  the  case  of  HMS,  and  upon  public 
comments  received. 

On  June  4.  1998,  NMFS  published  a 
proposed  LOF  and  invited  public 
comment  thereon  (63  FR  30455).  On 
Januarv  27, 1999,  NMFS  by  final  rule 
published  the  LOF  (64  FR  4030)  On 
July  28,  1999.  NMFS  delayed  the 
effectiveness  of  the  LOF  and  invited 
additional  public  comments  (64  FR 
40781),  This  final  rule  revises  the  LOF 
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and  makes  it  effective  on  December  1. 
1999. 

Relationship  of  This  Rule  to  Other 
Federal  Fishery  Regulations 

Fisheries  and  associated  gear  in  the 
EEZ  continue  to  be  managed  by 
implementing  regulations  in  SO  CFR 
chapter  VI  for  the  various  FMPs  under 
authority  of  the  Councils  and  the 
Secretary.  FMPs  often  address  issues 
about  gear,  such  as  structure,  size, 
shape,  material,  deployment, 
seasonality  of  allowed  use,  prohibitions, 
or  other  features  of  gear  and  its  use.  The 
LOF  contained  in  $  6(X).725(v)  is  not 
intended  to  alter  or  supersede  any  other 
regulatioQS  related  to  fisheries  and  gear 
(for  example,  specific  prohibitions). 

The  LOF  does  not  anect  experimental 
Bsheries  conducted  for  a  year  or  less 
under  50  CFR  chapter  VI.' 

NMFS  is  not  aware  of  any  Treaty 
Indian  trit)e  or  subsistence  fisheries  in 
the  EEZ  other  than  those  listed  in 
§  600.72S(v).  This  action  does  not 
supersede  or  otherwise  affect 
exemptions  that  exist  for  Treaty  Indian 
fisheries. 

Comments  and  Responses 

Forty-four  sets  of  comments  were 
received  regarding  the  LOF  from  various 
individuals  and  organizations  in 
response  NMFS'  invitation  to  public 
comment  in  the  final  rule,  delay  of 
effectiveness  pubUshed  on  July  28, 1999 
(64  FR  40781). 

Comment  1 .  One  commenter  stated 
that  the  following  species  should  be 
allowed  to  be  harvested  by  trawl,  pot, 
trap,  gill  nets,  pound  nets,  dredge,  haul 
seine,  and  handline  in  waters  off  New 
York:  Eels,  crabs  (including  horseshoe 
crabs),  menhaden,  sea  robins,  sculpins, 
puffer,  triggerfish.  lumpfish,  toadfish. 
hogchoker.  striped  bass,  shrimp, 
wolffish,  spiny  dogfish,  smooth  dogfish, 
lobster,  conch,  jellyfish,  seaweeds, 
Spanish  mackerel,  octopus,  spot,  skate 
(all  species),  snails,  stingrays,  sturgeon, 
herring,  anchovy,  sardine,  silverside, 
killifish,  minnow,  sea  raven,  red  porgy, 
sheepshead,  spottail  pinfish,  Adantic 
croaker,  black  drum.  Northern  kingfish, 
sea  trout,  ocean  perch,  cimner.  tautog, 
halibut,  tuna,  dolphin,  chub,  perch, 
jack,  lookdown,  crevalle,  and  John  Dory 

Response:  While  the  purpose  of  this 
final  rule  is  to  include  all  fisheries  and 
gear  currently  in  use,  an  attempt  to  list 
all  species  that  may  be  retained  might 
unintentionally  exclude  some  minor 
species  caught  incidentally  and 
retained.  Therefore,  this  rule  lists 
fisheries  managed  under  a  Fishery 
Management  Plan  (FMP),  or  fisheries 
not  currently  managed  under  an  FMP 
(referred  to  as  Non-FMP  fisheries),  with 


authorized  gear  types  for  a  given  area. 
This  rule  is  designed  to  include  all  gear 
currently  in  use  in  a  given  area.  Each 
area  contains  various  Non-FMP  Bsheries 
and  two  general  fishery  categories, 
"Commercial  Fishery  (Non-FMP)"  and 
"Recreational  Fishery  fNon-FMP),"  If  a 
given  species  is  not  included  in  an 
FMP's  list  of  managed  species  (i.e.. 
management  unit),  and  does  not  fit 
under  a  specific  Non-FMP  (e.g.,  only 
groundfish  would  fit  under  a 
"Groundfish  Non-FMP"),  then  diat 
species  fits  under  one  of  these  two 
general  fishery  categories.  For  example, 
in  the  case  of  the  comment  received 
about  species  harvested  off  New  York, 
crabs  fit  under  the  "Crab  Fishery  (Non- 
FMP),"  menhaden  fit  under  the 
"Atlantic  Menhaden  Fishery  (Non- 
FMP),"  possession  of  striped  bass  is 
prohibited  in  the  EEZ,  spiny  dogfish  fit 
under  "Spiny  Dogfish  Fishery  (FMP)," 
lobster  fits  under  "American  Lobster 
Fisherv  (FMP),"  conch  fits  under  the 
"Whelk  Fishery  (Non-FMP),"  Spanish 
mackerel  and  dolphin  fit  under  the 
"South  Atlantic  Coastal  Migratory 
Pelagics  Fishery  (FMP),"  skates  (all 
species)  fit  under  "Atlantic  Skate 
Fishery  (Non-FMP),"  possession  of 
Atlantic  sturgeon  is  prohibited  in  the 
EEZ,  Atlantic  herring  fits  under 
"Atlantic  Herring  (FMP),"  sea  trout  fits 
under  "Weakfish  Fishery  (Non-FMP)," 
tautog  fits  under  "Tautog  Fishery  (Non- 
FMP),"  and  Atlantic  halibut  fits  under 
"Northeast  Multispecies  Fishery 
(FMP)."  The  rest  of  these  species  fit 
under  the  "Commercial  Fishery  (Non- 
FMP)"  or  the  "Recreational  Fishery 
(Non-FMP)." 

Comment  2:  One  commenter  listed  as 
array  of  species  that  the  commenter  felt 
should  be  allowed  to  be  harvested  by 
various  gear  (dredge,  gigs,  spear,  trawl, 
longline,  hook  and  line,  handline,  rod 
and  reel,  pots  and  traps,  and  gillnets)  in 
the  EEZ  off  North  Carolina  under  the 
jurisdiction  of  the  Mid- Atlantic  Fishery 
Management  Council  (MAFMC). 

Response:  For  the  purposes  of  this 
rule,  "gig"  is  considered  to  fit  under 
"spear."  All  of  the  other  gear  listed  by 
the  commenter  is  contained  under  the 
new  category,  "Commercial  Fishery 
(Non-FMP),"  and  many  are  included  in 
various  other  FMPs  and  Non-FMPs 
contained  in  the  "Mid-AUantic  Fishery 
Management  Council"  portion  of  the 
LOF. 

Cbiiunent  3:  One  commenter 
requested  that  a  "Shrimp  Trawl  Fishery 
(Non-FMP)"  be  added  as  a  fishery  under 
the  MAFMC. 

Response:  NMFS  does  not  agree.  The 
"South  AUantic  Shrimp  Fishery  (FMP)" 
managed  by  the  South  Atlantic  Fishery 
Management  Council  (SAFMC)  extends 


at  least  to  the  Virginia-North  Carolina 
border,  so  that  fisheries  and  gear  under 
that  fishery  should  be  listed  under  the 
MAFMC. 

Comment  4:  One  commenter 
requested  that  pots  and  traps  be  added 
as  an  authorized  gear  type  in  the 
"Marine  Life  Aquarium  Fishery  (non- 
FMP)"  for  the  waters  within  the 
jurisdiction  of  the  South  AUantic 
Fishery  Management  Council  (SAFMC) 
and  Gulf  of  Mexico  Fishery 
Management  Council  (GMFMC). 
Commercial  spiny  lobster  and  stone 
crab  fishermen  capture  aquarium  fishes 
as  incidental  catches  in  traps  and  pots, 
and  they  are  allowed  to  land  and  sell 
these  fishes  under  Florida  state 
regulations. 

Response:  Pots  and  traps  have  been 
added  to  the  LOF  in  the  "Marine  Life 
Aquarium  Fishery  (non-FMP)"  for  the 
waters  within  the  jurisdiction  of  the 
SAFMC  and  GMFMC. 

Comment  5:  Twenty-seven 
commenters  requested  that  "spear"  be 
added  as  an  authorized  gear  type  for 
recreational  finfish  fisheries  within  the 
jurisdiction  of  the  New  England  Fishery 
Management  Council  (NEFMC), 
MAFMC,  SAFMC,  GMFMC,  Caribbean 
Fishery  Management  Council  (CFMC), 
Pacific  Fishery  Management  CJountnl 
(PFMC),  and  Western  Pacific  Fishery 
Management  Council  (WPFMC).  In  ' 
addition,  several  commenters  requested 
that  spear  be  added  as  an  authorized 
gear  for  Atlantic  swordfish,  Atlantic 
billfish,  and  Atlantic  tunas  managed  by 
the  Secretary.  One  commenter  requested 
that  spear  be  added  as  an  authorized 
gear  for  salmon  in  waters  within  the 
jurisdiction  of  the  PFMC.  These 
commenters  pointed  out  that 
spearfishing  has  relatively  few 
pariicipants,  there  is  a  long  history  of 
spearfishing  in  Federal  waters  of  the 
U.S.,  spear  gear  is  beneficial  to  the  few 
individuals  who  actually  use  it,  and 
spearfishing  has  negbgible  impacts  on 
fishery  populations  b«:ause  there  are  so 
few  spear  fishermen  relative  to  the  total 
number  of  recreational  and  commercial 
fishermen. 

Response:  NMFS  agrees  that 
spearfishing  is  an  important  component 
of  many  recreational  fisheries  within  the 
jurisdiction  of  the  Councils.  Spear  has 
been  added  as  an  authorized  gear  for 
many  FMP  and  non-FMP  fisheries  as 
indicated  in  the  section  of  this  rule. 
"Changes  From  the  Previous  Final 
Rule."  where  spearfishing  is  not 
specifically  prohibited  by  other 
regulations.  Recreational  salmon 
fisheries  managed  by  the  PFMC  allow 
only  hook-and-Iine  gear,  so  spear  was 
not  added  as  an  authorized  gear  for  this 
fishery.  Additionally,  on  May  28.  1999, 


the  Secretary  issued  a  final  rule,  which 
specified  authorized  gear  for  various 
species  under  the  Atlantic  tunas, 
swordfish,  and  sharks  fisheries,  and  the 
Atlantic  billfish  fishen'  (64  FR  29090). 
Spear  was  not  included  as  an  authorized 
gear  for  these  fisheries. 

Comment  6:  Many  commenters 
requested  that  "hand  harvest"  be  added 
as  an  authorized  gear  type  for 
recreational  shellfish  and  crustacean 
fisheries  within  the  jurisdiction  of  the 
NEFMC.  MAFMC.  SAFMC.  GMFMC. 
CFMC.  PFMC.  and  WPFMC. 

Response:  NMFS  agrees  that  "band 
harvest"  is  an  important  component  of 
many  recreational  shellfish  and 
crustacean  fisheries  within  the 
jurisdiction  of  the  Councils.  "Hand 
harvest"  has  been  added  as  an 
authorized  gear  for  many  FMP  and  non- 
FMP  recreational  shellfish  and 
crustacean  fisheries  where  the  practice 
is  not  specifically  prohibited  by  other 
regulations  (see  "Changes  From  the 
Previous  Final  Rule"). 

Comment  7:  The  listing  of  fisheries 
and  authorized  gear  types  by  Councils  is 
confusing,  repetitive,  and  sometimes 
contradictory.  The  American  Lobster 
Fishery  is  listed  under  both  NEFMC  and 
MAFMC,  yet  there  is  no  listing  for 
bottom  trawl  fishery,  gillnet  fishery, 
dredge  fishery,  or  a  recreational  fisher>' 
under  the  jurisdiction  of  the  MAFMC, 
all  of  which  are  listed  for  fisheries 
under  the  jurisdiction  of  the  N^EFMC. 
Fisheries  and  authorized  gear  types 
should  be  listed  only  under  the  primar>' 
Council  and  should  cover  the  full 
geographic  range  of  the  species  in 
question,  ff  this  modification  caimot  be 
made,  then  the  fisher\'  and  authorized 
gear  types  should  be  duplicated  exactly 
and  repeated  for  each  Council  area  in 
which  the  species  may  be  han'ested. 

Response:  As  required  by  the 
Magnuson-Stevens  Act,  NMFS  has 
prepared  the  LOF  so  that  fisheries  and 
authorized  gear  are  listed  separately 
within  each  area  of  authority  where  they 
occur.  NMFS  agrees  that  the  LOF 
published  on  January  27, 1999  (64  FR 
4030),  was  inconsistent  in  a  few  cases 
for  some  fisheries  that  were  listed  under 
more  than  one  Council.  The  LOF  is 
modified  by  this  final  rule  so  that 
individual  fisheries  and  their  authorized 
gear  under  the  jurisdiction  of  each 
Council  are  duplicated  exactly,  when 
appropriate,  and  repeated  for  each 
Council  area  in  which  the  species  may 
be  harvested.  However,  Atlantic  HMS 
fisheries  managed  under  Secretarial 
authority  are  only  listed  in  the  table  one 
time  under  "Secretary  of  Commerce," 
rather  than  also  being  Usted  under  each 
Council  area  where  they  occiu'. 


Comment  8:  There  is  some  confusion 
in  the  use  of  different  gear  terminology 
as  part  of  the  fishery  designation.  For 
instance,  under  Summer  Flounder. 
Scup,  and  Black  Sea  Bass  FMP,  a 
pelagic  drift  gillnet  fisher}'  is  listed. 
Does  this  mean  that  an  anchored  gillnet 
is  not  authorized?  Confusing  this  issue 
further  is  the  use  of  many  forms  of 
gillnets  within  fishery  designations. 
Along  with  the  "pelagic  drift  gillnet 
fishery"  there  is  a  "gillnet  fishery" 
(monkfish),  a  "coastal  gillnet  fishery" 
(non-FMP),  a  "sink  gillnet  fishery"  "(NE 
multi-species),  and  a  "coastal/inshore 
gillnet  fishery"  (lobster).  To  reduce  this 
confusion,  all  fisheries  which  use  gillnet 
should  be  referred  to  by  the  use  of  the 
generic  "gillnet  fishor\"  designation. 

Response:  NMFS  has  revised  the  LOF 
so  that  the  more  generic  term  "gillnet" 
is  used  for  most  fisheries  that  utilize 
gillnets. 

Comment  9:  There  is  a  great  deal  of 
confusion  over  the  disposition  of 
bycatch.  Can,  for  example,  a  fisherman 
possess  and  land  an  unlisted  species 
(such as  tautog)  while  fishing  in  a  listed 
fishery  (such  as  American  lobster)  with 
an  authorized  gear  type  (such  as  pot  or 
trap)?  The  disposition  of  bycatch  .should 
be  clearly  defined.  If  an  unlisted  species 
cannot  be  retained  in  a  listed  fishery 
with  an  authorized  gear,  an  additional 
category  for  a  non-FMP  species  fisherv 
should  be  added  with  authorized  gear 
types  being  all-inclusive. 

Response:  The  LOF  as  revised  by  this 
final  rule  lists  all  authorized  fisheries 
and  fishing  gear  within  the  U.S.  EEZ, 
regardless  whether  the  retained  species 
is  "directed"  or  "incidental"  catch.  In 
order  to  legally  harvest  a  species  with  a 
given  gear,  the  species  must  fit  within 
the  management  unit  of  a  given  FMP  or 
fit  within  a  "Non-FMP  Fisher>' "  for  a 
given  area.  FMPs  have  defined 
management  units  in  terms  of  species, 
while  Non-FMP  categories  do  not. 
However,  the  "Crab  Non-FMP"  for  a 
given  area  could  include  any  or  all  crab 
species  and  the  "Groundfish  Fisher)' 
(Non-FMP)"  could  include  any  or  all 
bottom  fish  not  covered  by  the 
management  units  of  that  area's  FMPs. 
The  'Commercial  Fishery  (Non-FMP)  " 
and  the  "Recreational  Fishery  (Non- 
FMP)  "  are  the  most  general  Non-FMP 
categories  for  a  given  area  and  could 
include  any  or  all  species  that:  (1)  Are 
not  covered  in  the  management  unit  of 
an  FMP,  (2)  Do  not  fit  within  another 
more  specific  Non-FMP  Fisher\'. 
Therefore,  the  most  general  "Non-FMP 
Fisheries"  listed  for  the  various  Council 
areas  of  authority  allow  harvest  of  Non- 
FMP  species,  and  list  as  authorized  gear 
all  the  known  gear  types  that  are 
utilized  within  the  EEZ  in  that 


geographical  area  for  such  Non-FMP 
species. 

Comment  JO:  One  commenter  pointed 
out  that  there  is  no  octocoral 
recreational  fishery  in  the  SAFMC  or 
GMFMC  areas  of  authority  and  therefore 
there  is  no  authorized  recreational  gear 
for  this  fishen.'.  This  recreational  fisher\ 
should  be  removed  from  the  LOF. 

Response:  The  octocoral  recreational 
fishery  has  been  deleted  from  the 
fisheries  of  the  SAFMC  and  GMFMC 
areas. 

Comment  11:  One  commenter  was 
concerned  that  many  of  the  species  are 
listed  as  "Non-FMP."  such  as  Atlantic 
striped  bass,  Weakfish.  and  Atlantic 
menhaden,  when  Interstate  Fisher,' 
Management  Plans  are  in  place  under 
the  Atlantic  States  Marine  Fisheries 
Commission.  The  commenter  suggested 
it  may  be  more  accurate  to  list  any 
species  that  has  no  "Federal  FMP,"  but 
has  an  Interstate  FMP  as  a  "Non-Federal 
FMP" 

Response:  Since  the  LOF  is  only 
intended  to  cover  fishing  practices  in 
the  EEZ,  the  LOF  as  re\'ised,  only  lists 
"Federal  FMPs." 

Comment  12:  One  commenter 
suggested  that  the  "Striped  Bass  Fisher> 
(Non-FN<P)"  be  eliminated  from  the  list 
of  fisheries  under  the  MAFMC. 

Response:  NMFS  has  decided  to 
retain  several  fisheries  in  the  LOF  even 
though  current  regulations  prohibit 
possession  in  the  EBZ,  with  a  statement 
to  that  effect  underneath  the  "gear 
heading"  of  the  table.  Such  fisheries 
include  "Striped  Bass  Fishery  (Non- 
FMP)"  under  the  New  England  and 
Mid-Atlantic  Councils.  "Atlantic  Red 
Drum  Fishen,'  (FMP)"  under  the 
SAFMC.  and  "Gulf  of  Mexico  Red  Drum 
Fishery  (FMP)"  under  the  GMFMC 

Comment  13:  One  commenter  noted 
that  jig  gear  should  be  added  as  an 
authorized  gear  for  the  "AUantic  Squid. 
Mackerel,  and  Butterfish  Fisherv 
(FMP)." 

Response:  NMFS  notes  thai  for  the 
purpose  of  this  rule  "jig  gear"  falls 
under  the  definition  of  "longline." 

Comment  14:  One  commenter  stated 
that  monkfish.  lobster,  multispecies 
(groundfish).  .\tlantic  skate,  and 
Atlantic  herring  should  have  the  same 
gear  under  both  the  Mid-AUantic  and 
New  England  Councils. 

Response:  NMFS  agrees. 

Comment  15:  Several  commenters 
noted  that  "trawl"  needs  to  be  added  to 
authorized  gear  in  the  "Tilefish  Fishen' 
(Non-FMP)"  under  Uie  MAFMC. 

Response:  NMFS  agrees. 

Comment  16:  Several  commenters 
stated  that  a  tautog  fisherv  occurs  in  the 
EEZ. 
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Response:  NMFS  agrees  and  has  listed 
that  fishery  and  associated  gear 
mentioned  by  the  commenters  under 
both  the  New  England  and  Mid-Atlantic 
Councils. 

Comment  1 7:  One  commenter  stated 
that  the  following  fisheries  should  be 
added  to  the  LOF  for  the  EEZ  under 
jtu'isdiction  of  the  MAFMC  because 
many  species  from  these  FMPs' 
management  units  occiu  in  the  Mid- 
Atlantic:  South  Atlantic  Shrimp  Fishery 
(FMP).  South  Atlantic  Snapper-Grouper 
Fishery  FMP.  South  Atlantic  Coastal 
Migratory  Pelagics  Fishery  (FMP). 
Calico  Scallops  Trawl  Fishery  (Non- 
FW),  Sargassum  Fishery  (Non-FMP), 
NE  Multispecies  Fishery  (FMP).  Atlantic 
Skate  Fishery  (Non-FMP).  Atlantic 
Herring  Fishery  (FMP).  Crab  Fishery 
(Non-FMP).  and  Non-Federal  FMP  with 
a  commercial  fishery  and  recreational 
fishery.  The  commenter  suggested  the 
following  gear  for  a  Non-Federal  FMP 
commercial  fishery:  dredge,  trawl,  hand 
harvest,  gillnet,  longlloe,  handline,  rod 
and  reel,  trap,  pot,  seine,  spear,  purse 
seine,  bandit  gear,  powerhead,  dip  net, 
bully  net,  snare,  cast  net.  barrier  net, 
slurp  gun,  and  authorized  chemicals. 
The  commenter  suggested  the  following 
gear  for  a  Non-Federal  FMP  recreational 
fishery:  hand  harvest,  rod  and  reel, 
handline,  spear,  pot,  trap,  gillnet,  hook 
and  line,  bandit  gear,  powerhead,  dip 
net,  bully  net,  and  snare. 

Response:  NMFS  agrees  (see  "Changes 
from  the  Previous  Final  Rule").  The 
Non-Federal  FMP  Commercial  Fishery 
and  Recreational  Fishery  are  being 
added  under  each  Council  area  (under 
the  categories:  'Commercial  Fishery 
(Non-FMP)"  and  "Recreational  Fishery 
(Non-FMP)").  in  large  part  to  address 
species,  not  in  management  units  of 
FMPs,  that  are  caught  and  retained. 

Comment  18  One  commenter  stated 
that  smooth  dogfish  and  spiny  dogfish 
are  caught  in  waters  off  South  Carolina 
with  gillnet,  trawl,  longline,  bandit  gear, 
rod  and  reel,  and  handline. 

Response.  NMFS  agrees  and  has  made 
the  changes  to  the  LOF. 

Comment  19.  One  commenter 
requested  that  the  definition  for  hoop 
net  be  revised  as  follows:  "Hoop  net 
means  a  cone-shaped  or  fiat  net  which 
may  or  may  not  have  throats  and  flues 
stretched  over  a  series  of  rings  or  hoops 
for  support,  and  includes  gear  used  to 
catch  Konacrab." 

Response.  NMFS  agrees  with  the 
revised  "hoop  net"  definition,  and  the 
change  has  been  made  in  the  definitions 
section.  However,  the  last  portion  of  the 
requested  change,  "and  includes  gear 
used  to  catch  Kona  crab,"  was  not 
included  in  the  new  definition,  because 
no  species  are  listed  in  the  definitions. 


Comment  20.  One  commenter 
requested  that  a  definition  be  added  for 
"drop  net"  to  read:  "a  small,  usually 
circular  net  with  weight  around  the 
perimeter  and  a  float  in  the  center." 
These  nets  are  used  to  collect  marine 
life  aquarium  fishes. 

Response.  fJMFS  agrees  with  the 
addition  of  a  new  definition  for  "drop 
net,"  and  the  addition  has  been  made  in 
the  definitions  section. 

Comment  21.  One  commenter 
questioned  whether  this  rule  would 
violate  section  306  of  the  Magnuson- 
Stevens  Act  by  having  an  adverse  effect 
on  a  state's  authority  to  regulate  its 
vessels  outside  its  boundaries  in  the 
absence  of  a  Federal  FMP. 

Response.  Even  if  a  fishery  is  listed  or 
a  gear  is  authorized  in  the  LOF,  this 
would  not  affect  a  state's  ability  to 
prohibit  the  conduct  of  the  fishery  in 
the  EEZ  or  the  use  of  the  particular  gear 
therein,  by  fishing  vessels  registered 
under  the  law  of  that  state,  if  the  fishery 
or  gear  use  in  the  EEZ  is  not  regulated 
under  an  FMP.  However,  if  a  state's 
regulations  authorize  the  conduct  of  a 
fishery  in  the  EEZ  or  authorize  or 
require  the  use  of  gear  in  the  EEZ,  that 
is  not  listed  or  authorized  in  the  LOF, 
then  any  fisherman  intending  to  fish 
under  such  state's  regulations  must 
afford  the  Secretary  or  appropriate 
Council  with  90  days  prior  written 
notice  of  his/her  intent  to  conduct  such 
a  fishery  or  to  use  such  gear.  Whether 
notice  was  given  to  the  Secretary  or 
appropriate  Council,  the  Secretary  may 
issue  regulations  to  prohibit  the  fishery 
in  the  EEZ  or  the  use  of  such  gear  in  the 
EEZ.  In  such  a  case,  the  Federal 
regulations  prohibiting  the  fishery  or  the 
use  of  the  gear  would  pre-empt  the  state 
regulations  authorizing  the  fishery  in 
the  EEZ  or  authorizing  or  requiring  the 
use  of  the  gear  in  the  EEZ. 

Changes  From  the  Previous  Final  Rule 
(Published  on  |anuary  Z7,  1999) 

The  following  changes  have  been 
made  to  the  LOF  published  on  January 
27. 1999: 

1 .  Under  the  New  England  and  Mid- 
Atlantic  Councils.  "Non-FMP"  has  been 
changed  to  "FMP"  for  "Monkfish, " 

"Dogfish,  "  and  "Atlantic  Herring.  " 

2.  Under  the  NEFMC.  "Atlantic 
Halibut  Fishery  (Non-FMP)"  has  been 
removed  finm  the  LOF  because  that 
species  has  been  added  to  the 
management  unit  for  the  "Northeast 
Multispecies  Fishery."' 

3.  A  "Recreational  Fishery  (Non- 
FMP)"  is  added  under  the  New  England 
and  the  Caribbean  Councils'  listings  of 
fisheries,  and  a  "Commercial  Fishery 
(Non-FMP)"  is  added  under  each  of  the 


Councils,  and  for  HMS.  under  the 
Secretary. 

4.  The  following  changes  have  been 
made  under  the  heading  "New  England 
Fishery  Management  Council  (NEFMC)': 

a.  The  "Iceland  Scallop  Fishery  (Non- 
FMP)""  has  been  added. 

b.  Under  the  ""American  Lobster 
Fishery  (FMP),""  "'Gillnet  fishery"  has 
been  added. 

c.  Under  the  "Atlantic  Herring 
Fishery  (FMP),"  the  "Coastal  herring 
trawl  fishery"  has  been  changed  to 

"Trawl  fishery,"  and  the  "Herring  pair 
trawl  fishery"  and  the  "'Dredge  fishery" 
have  been  added. 

d.  Under  the  "'Dogfish  Fishery 
(FMP),"  "Hook  and  line  fishery," 
"Longline  fishery,"  and  "Dredge 
fishery"'  have  been  added. 

e.  ""Spear"  has  been  added  as  an 
authorized  gear  type  under  the 
"'Recreational  fishery"'  of  the  "Dogfish 
Fishery  (FMP)."  "Atlantic  Bluefish 
Fishery  (FMP  managed  by  MAFMC)," 
"Atlantic  Mackerel,  Sqiiid,  and 
Butterfish  Fishery  (FMP  managed  by 
MAFMC),"  "Weakfish  Fishery  (Non- 
FMP),"  "Monkfish  Fishery  (FMP),""  and 
""Summer  Flounder,  Scup.  Black  Sea 
Bass  Fishery  (FMP  managed  by 
MAFMC)."" 

f.  Under  the  "Atlantic  Bluefish 
Fishery  (FMP),""  "'Pelagic  drift  gillnet 
fishery""  has  been  changed  to  '"Gillnet 
fishery."" 

g.  Under  the  "Atlantic  Mackerel, 
Squid,  and  Butterfish  Fishery  (FMP)," 

"Dip  net  fishery"  has  been  added. 

h.  "Hand  harvest"  has  been  added  as 
an  authorized  gear  type  to  the  ""Surf 
Qam  and  Ocean  Quahog  Fishery 
(FMP)." 

i.  Under  the  "Atlantic  Mussel/Sed 
Urchin  Fishery  (Non-FMP)." 
"Recreational  fishery"  has  been  added. 

j.  Under  the  "Atlantic  Skate  Fishery 
(Non-FMP),"  "Recreational  fishery"  has 
been  added. 

k.  Under  the  "Crab  Fishery  (Non- 
FMP),""  "Trawl  fishery,"'  and  ""Trap  and 
pot  fishery"  have  been  added. 

1.  Under  the  ""Monkfish  Fishery 
(FMP).""  ""Recreational  fishery"'  has  been 
added. 

m.  Under  the  "Summer  Flounder. 
Scup,  and  Black  sea  Bass  Fishery 
(FMP).'"  '"Dredge  fishery""  has  been 
added,  and  "Pelagic  drift  gillnet 
fishery""  has  been  changed  to  the  more 
general  category  of  ""Gillnet  fishery." 

n.  The  "Taulog  Fishery  (Non-FMP)" 
has  been  added. 

5.  The  following  changes  have  been 
made  under  the  heading  "Mid-Atlantic 
Fishery  Management  Coimcil': 

a.  Under  the  ""Summer  Flounder, 
Scup,  and  Black  Sea  Bass  Fishery 
(FMP),"  "Dredge  fishery"  has  b^n 
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added,  and  "Pelagic  drift  gillnet 
fishery,"  has  been  changed  to  "Gillnet 
fishery." 

b.  Under  the  "Atlantic  Bluefish 
Fishery  (FMP),"  "Pelagic  drift  gillnet 
fishery'"  has  been  changed  to  "Gillnet 
fishery."' 

c.  "Spear"  has  been  added  as  an 
authorized  gear  type  to  the 
"Recreational  fishery"  category  for  the 
following:  "Summer  Flounder,  Scup, 
Black  Sea  Bass  (FMP),"'  "Atlantic 
Bluefish  (FMP)."  "Atlantic  Mackerel, 
Squid,  and  Butterfish  Fishery  (FMP)," 
"Weakfish  Fishery  (Non-FMP)," 
"Tilefish  Fishery  (Non-FMP),"  and 

"Dogfish  Fishery  (FMP)."" 

d.  Under  the  ""Surf  Clam/Ocean 
Quahog  Fishery  (FMP),"  the  "Dredge 
fishery""  has  been  changed  to 

"Commercial  fishery"  to  include  gear  of 
"dredge"  and  "hand  harvest." 

e.  Under  the  "Sea  Scallop  Fishery 
(FMP),"  ""Recreational  fishery"  has  been 
added. 

f.  Under  the  "American  Lobster 
Fishery  (FMP),"  "Trawl  fishery," 

"Dredge  fishery,""  "'Gillnet  fishery,"  and 
"Recreational  fishery'"  have  been  added. 

g.  Under  the  ""Whelk  Fishery  (Non- 
FMP).""  "Dredge  fishery"  and 

"Recreational  fishery""  have  been  added. 

h.  Under  the  "Monkfish  Fishery 
(FMP).'"  "Gilhiet  fishery."  "Dredge 
fishery,"  ""Trap  and  pot  fishery,""  and 
"'Recreational  fishery"  have  been  added. 

i.  Under  "Tilefish  Fishery  (Non- 
FMP),'"  ""Trawl  fishery'"  has  been  added. 

j.  Under  "Dogfish  Fishery  (FMP)," 
"Hook  and  line  fishery,"  "Dredge 
fishery,"  and  ""Longline  fishery"  have 
been  added. 

k.  The  following  fisheries  have  been 
added:  "Tautog  Fishery  (Non-FMP)," 
"NE  Multispecies  Fishery  (FMP)," 
"Atlantic  Skate  Fishery  (Non-FMP)," 
"Crab  Fishery  (Non-FMP).""  ""Atlantic 
Herring  Fishery  (FMP),""  ""Shrimp  Trawl 
(Non-FMP),"  "South  Atlantic  Snapper- 
Grouper  Fishery  (FMP),"  "South 
Atlantic  Coastal  Migratory  Pelagics 
(FMP)."  "Calico  Scallops  Trawl  Fishery 
(Non-FMP),"  "Sargassum  Fishery  (Non- 
FMP),"  and  "South  Atlantic  Shrimp 
Fishery  (FMP)."" 

I.  ""Spear,"  "hook  and  line,"  "bandit 
gear,"  "powerhead,  "  "gillnet,"  "cast 
net.'"  and  '"hand  harvest"  have  been 
added  as  authorized  gear  types  to  the 
""Recreational  Fishery  (Non-FMP)."' 

m.  "Mixed  Species  Trawl  Fishery 
(Non-FMP)'"  has  been  removed  and 
should  be  considered  part  of  the  new 
category.  '"Conunercial  Fisheries  (Non- 
FMP)." 

6.  The  following  changes  have  been 
made  under  the  heading  ""South 
Atlantic  Fishery  Management  Council"": 


a.  "'Crab  Fishery  (Non-FMP)"'  has  been 
added. 

b.  Under  the  "Coral  and  Coral  Reef 
Fishery  (FMP)."'  "Octocoral  recreational 
fishery"  has  been  removed  because  it  is 
not  allowed. 

c.  The  word  "only"  has  been  deleted 
fi'om  "hand  harvest  only*"  under  the 
Coral  and  Coral  Reef  Fishery  (FMP). 

d.  ""Spear""  has  been  added  as  an 
authorized  gear  type  to  the 
""Recreational  fishery'"  under  the  "South 
Atlantic  Coastal  Migratory  Pelagics 
Fishery  (FMP)."  and  "Weakfish  Fishery 
(Non-FMP)." 

e.  "Hand  harvest"  has  been  added  as 
an  authorized  gear  tmder  "Recreational 
fishery"  for  "South  Atlantic  Spiny 
Lobster  Fishery  (FMP)." 

f.  "Bait  fishery  (Non-FMP)"  has  been 
added. 

g.  ""Trap.  pot.  and  trawl'"  have  been 
added  as  authorized  gear  under  the 

"Marine  Life  Aquarium  Fishery  (Non- 
FMP)."" 

h.  "'Spear."  "hook  and  line." 
"powerhead."  "gillnet."  "cast  net."  and 
"hand  harvest"'  have  been  added  as 
authorized  gear  types  to  the 
Recreational  Fishery  (Non-FMP). 

i.  "Summer  Flounder  Fishery  (FMP 
managed  by  the  Mid-Atlantic  Fishery 
Management  Council)"  has  been  added. 
Summer  flounder  are  part  of  an 
important  fishery  south  of  the  northern 
border  of  the  SAFMC  (Virginia-North 
Carolina  border).  Scup  and  black  sea 
bass  in  this  area  are  in  the  management 
unit  of  the  South  Atlantic  Snapper- 
Grouper  FMP. 

j.  "Octopus  Fishery  (Non-FMP)"  has 
been  added. 

k.  "Smooth  Dogfish  Fishery  (Non- 
FMP)"  has  been  added. 

7.  The  following  changes  have  been 
made  under  the  heading  "Gulf  of 
Mexico  Fishery  Management  Council": 

a.  The  word  "only"  has  been  deleted 
from  "hand  harvest  only"'  under  the 

"Coral  Reef  Fishery  (FMP)."" 

b.  ""Hand  harvest"  has  been  added  as 
an  authorized  gear  type  to  the 

"Recreational  Fishery""  under  the  '"Gulf 
of  Mexico  Spiny  Lobster  Fishery 
(FMP).""  and  "Stone  Crab  Fishery 
(FMP)." 

c.  The  "Blue  Crab  Fishery  (Non- 
FMP)"  has  been  added. 

d.  "Spear"  has  been  added  as  an 
authorized  gear  type  to  the 
"Recreational  fishery"'  imder  the 
"Mullet  Fishery  (Non-FMP)""  and  the 
""Gulf  of  Mexico  Groundfish  Fishery 
(Non-FMP)." 

e.  "Cast  net"'  has  been  added  to  the 
commercial  and  recreational  fisheries 
under  the  "Mullet  Fishery  (Non-FMP)  " 

f.  "Hook  and  line""  and  ""hand 
harvest'"  have  been  added  as  authorized 


gear  types  to  the  "Recreational  Fishery 
(Non-FMP)." 

g.  "Tong"  has  been  added  as  an 
authorized  gear  under  the  "Oyster 
Fishery  (Non-FMP)." 

B.  The  following  changes  have  been 
made  under  the  heading  ""Caribbean 
Fishery  Management  Council"": 

a.  ""Snare""  has  lieen  added  as  an 
authorized  gear  type  to  the  "'hand 
hari'est  fishery"  under  the  "Caribbean 
Spiny  Lobster  Fishery  (FMP)  " 

b.  '"Hand  harvest*"  has  been  added  as 
an  authorized  gear  t>-pe  to  the 
'"Recreational  fishery"  under  the  "Coral 
and  Reef  Resources  Fishery  (FMP)." 

c.  The  word  "only"  has  been  deleted 
from  ""hand  harvest  only""  under  the 
""Queen  Conch  Fishery  (FMP).*" 

d.  The  "Recreational  Fishery  (Non- 
FMP) "  has  hnen  added. 

e.  ""Commercial  Fishery  (Non-FMP)" 
has  been  added. 

9.  Under  the  heading  ""Pacific  Fishen,' 
Management  Council",  "hand  harvest"' 
has  been  added  as  an  authorized  gear 
type  to  the  "Recreational  Fisherv  (Non- 
FMP)."" 

10.  Under  the  heading  "North  Pacific 
Fishery  Management  Council" 
"Commercial  Fishery  (Non-FMP)"'  has 
been  added. 

1 1 .  Under  the  heading  "Western 
Pacific  Fishery  Management  Council" 
the  following  changes  have  been  made: 

a.  Under  "Western  Pacific  Crustacean 
Fishery  (FMP)"  "hand  harvest "  and 

"hoop  net""  have  been  added  as 
authorized  gear  types. 

b.  The  word  ""only"'  has  been  deleted 
from  "hand  harvest  only"  under  the 

"Western  Pacific  Precious  Corals 
(FMP)."" 

c.  "Hand  harvest"  has  been  added  as 
an  authorized  gear  type  to  the 
"'Bottomfish  hook  and  line  fishery"  and 
"hook  and  line  "  has  been  added  as 
authorized  gear  type  to  the  ""Bottom 
longline  fishery""  under  the  ""Western 
Pacific  Bottomfish  and  Seamount 
Groundfish  Fishery  (FMP)."" 

d.  ""Hand  harvest"  and  "slurp  gun" 
have  been  added  as  authorized  gear 
types  to  the  '"Recreational  fishery"' 
under  the  "Westam  Pacific  Bottomfish 
and  Seamount  Groundfish  Fishery 
(Non-FMP)."" 

e.  The  "'Western  Pacific  Shallow  Reef 
(Non-FMP)"  has  been  renamed 
"Western  Pacific  Coral  Reef  Fishery 
(Non-FMP).** 

f.  "Spear",  "rod  and  reel",  and  "hook 
and  line**  have  been  added  as 
authorized  gear  types  under  the 
'*Westem  Pacific  Coral  Reef  Fisherv 
(Non-FMP).** 

g.  *"Recreational  Fishery  (Non-FMP)' 
has  been  added,  with  authorized  gear 
types  of  rqd  and  reel,  hook  and  line, 
handline,  hand  harvest,  and  spear. 
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h.  "Commercial  Fishery  [Non-FMP)" 
has  been  added. 

12.  Under  the  "Secretary  of 
Commerce,"  "Atlantic  SwordBsh 
(FMP)."  "Adantic  Sharks  (FMP),"  and 
"Atlantic  Tunas  (Non-FMP),"  have  been 
combined  into  the  "Atlantic  Tunas, 
Swordfish,  and  Sharks  (FMP)"  to  reflect 
changes  made  to  50  CFR  parts  600.  630. 
and  635  in  a  final  rule  pubUshed  on 
May  28.  1999  (64  FR  29090). 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  public  has  had  several 
opportunities  (the  original  proposed 
rule:  the  180-day  period  following 
publication  of  the  final  rule:  and  the 
additional  45-day  comment  period 
when  the  effectiveness  of  that  final  rule 
was  delayed)  to  submit  comments  on 
the  content  of  the  LOF  in  section 
60O.725(v).  Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
pursuant  to  5  U.S.C.  553(b)(B),  for  good 
cause,  namely  the  opportunities  for 
public  comment  provided  previously, 
finds  that  providing  prior  notice  and 
opportunity  for  prior  public  comment  is 
unnecessary.  NMFS  published  a  LOF  on 
January  27, 1999,  that  was  scheduled  to 
become  effective  on  July  26,  1999.  The 
effective  date  of  the  LOF  was  postponed 
until  December  1. 1999  (64  FR  40781). 
This  final  rule  makes  additions  to  the 
LOF  that  make  it  less  restrictive  on 
fishermen.  Therefore,  under  5  U.S.C. 
5S3(d)(l),  it  is  not  subject  to  a  30-day 
delay  in  effective  date. 

This  final  rule  makes  minor  revisions 
to  a  previous  final  rule  pubUshed  on 
January  27. 1999.  for  which  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
that  rule  was  proposed,  that  if  adopted. 
it  would  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  initial  and  final 
regxUatory  flexibility  analyses  were  not 
prepared  under  the  Regulatory 
Flexibility  Act  for  the  previous  LOF. 
However,  a  regulatory  impact  review 
was  prepared  by  NMFS:  that  analysis 
includes  a  description  of  the  extent  to 
which  small  entities  are  affected  by  this 
rulemaldng.  A  summary  of  that 
description  appears  in  the  preamble  of 


the  final  rule  published  on  January  27. 
1999.  Because  notice  and  comment  for 
the  changes  made  by  this  final  rule  to 
the  previous  LOF  are  not  required  by  5 
U.S.C.  553  or  by  any  other  law.  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subjeict  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currenUy  valid  OMB  control  number. 

This  rule  itself  does  not  contain 
collection-of-information  requirements 
under  the  PRA.  However,  it  does  revise 
another  final  rule  that  contained 
collection-of-information  requirements 
subject  to  the  PRA  that  were  approved 
by  OMB  under  control  number  0648- 
0346.  The  public  reporting  burdens 
under  that  rule  have  an  average  estimate 
of  IV2  hours  per  response  for 
notification  of  entry  into  a  new  fishery 
or  use  of  a  new  gear  in  a  current  fishery, 
including  the  tile  for  reviewing 
instructions,  searching  existing  data, 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  600 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries.  Fishing.  Fishing 
vessels.  Foreign  relations. 
Intergovernmental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Statistics. 

Dated:  Novemtjer  26,  1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  chapter  VI  is 
amended  as  follows: 

50  CFR  Chapter  VI 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

1 .  The  authority  citation  for  part  600 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  561  and  16  U.S.C.  1801 
etseq. 

2.  In  section  600.10.  the  definitions 
for  "Drop  net"  is  added  and  "Hoop  net" 
is  revised  in  alphabetical  order  as 
follows: 

$600.10    Deflnltlon*. 

•         *         •         •         * 

Drop  net  means  a  small,  usually 
circular  net  with  weight  around  the    * 
perimeter  and  a  float  in  the  center. 

***** 

Hoop  net  means  a  cone-shaped  or  flat 
net  which  may  or  may  not  have  throats 
and  flues  stretched  over  a  series  of  rings 
or  hoops  for  support. 


3.  In  §600.725,  paragraph  (v)  is 
revised  to  read  as  follows: 

$600,725    General  prohibitions. 


(v)  The  use  of  any  gear  or 
participation  in  a  fishery  not  on  the 
following  list  of  authorized  fisheries  and 
gear  is  prohibited  after  December  1. 
1999.  A  fish,  regardless  whether 
targeted,  may  be  retained  only  if  it  is 
taken  within  a  listed  fishery,  is  taken 
with  a  gear  authorized  for  that  fishery.  > 
and  is  taken  in  conformance  with  all 
other  applicable  regulations.  Listed  gear 
can  only  be  used  in  a  manner  that  is 
consistent  with  existing  laws  and 
regulations.  The  list  of  fisheries  and 
authorized  gear  does  not,  in  any  way. 
alter  or  supersede  any  definitions  or 
regulations  contained  elsewhere  in  this 
chapter.  A  person  or  vessel  is  prohibited 
from  engaging  in  fishing  or  employing 
fishing  gear  when  such  fishing  gear  is 
prohibited  or  restricted  by  regulation 
under  an  FMP  or  other  applicable  law. 
However,  after  December  1, 1999.  an 
individual  fisherman  may  notify  the 
appropriate  Council,  or  the  Director,  in 
the  case  of  AUantic  highly  migratory 
species,  of  the  intent  to  use  a  gear  or 
participate  in  a  fishery  not  already  on 
the  Ust.  Ninety  days  after  such 
notification,  the  individual  may  use  the 
gear  or  participate  in  that  fishery  unless 
regulatory  action  is  taken  to  prohibit  the 
use  of  the  gear  or  participate  in  the 
fishery  (e.g..  through  emergency  or 
interim  regulations).  The  list  of 
authorized  fisheries  and  gear  is  as 
follows: 


Fistiery 


Rshefy 


Auttwnzed  gear  types 


L  New  England  FIshary  ManagMracit  Council  (NEFMC) 


Aitantic  Sea  Scallop  Fisheiy  (FMP): 

A,  Dredge  fishery  , 

B.  Ttawl  lishery  


A.  Dredge. 

B.  Trawl. 


C.  Hand  harvest  lishery  

D.  Recreational  fishery 

2.  IceiatKl  Scallop  Fishery  (Non-FMP); 

A.  Dredge  fishery 

B.  Trawl  fishery  , 

3.  Atlantic  Salmon  Fishery  (FMP)  !Z»!!!I'. 

4.  Striped  Bass  Fishery  (Non-FMP)  

5.  Northeast  (NE)  Multispecies  Fishery  (FMP): 

A.  NE  multispectes  sink  gillnel  fishery  

B.  North  Atlantic  tmllom  trawl  fishery  

C.  Groundfish  hook  and  line  fishery  .,.., „ 

0.  Mixed  species  trap  and  pot  fishery . 

E.  Dredge  fishery  „ 

F.  Seine  flsfiery ,.;.„ _.... 

G.  Recreafional  fishery „.„ 

6.  American  Lobster  Fishery  (FMP): 

A.  Lobster  pot  and  trap  fishery  

8.  North  Atlantic  bottom  trawl  fishery 

C.  Dredge  fishery  

D.  Hand  harvest  lishery  

E.  Gillnet  fishery  

F.  Recreational  fishery 

7.  Atlantic  Herring  Fishery  (FMP): 

A.  Trawl  fishery 

B-  Purse  seine  fishery „ 

C  Gillnet  fishery 

D.  Herring  pair  trawl  fisheiy  _ 

E.  Dredge  fishery  , 

F.  Recreafional  fishery  

8.  Spiny  Dogfish  Rshery  (FMP  jointly  managed  by  MAFMC  and 
NEFMC): 

A.  Gillnet  fishery  

B.  Trawl  fishery  „ „..„ 

C.  Hook  and  line  fishery 

D.  Dredge  fishery  

E.  Longline  fishery 

F.  Recreational  fisfwry  

9.  Atlantic  Bluefish  Fishery  (FMP  managed  by  MAFMC): 

A.  Pelagic  longline  ar>d  t>ook  and  line  fishery 

B.  Seine  fishery „ 

C.  Mixed  species  pot  and  trap  fishery  

D.  Bluefish,  croaker,  fiounder  trawl  fistwfy „ 

E.  Gillnet  fishery  ; „ 

F.  Dredge  fisfwry „ 

G.  Recreational  fishery 

10.  Atlantic  Mackerel.  Squid  and  Butterfish  Rshery  (FMP  managed  by 
the  MAFMC): 

A.  Mackerel,  squid,  and  butterfish  trawl  fishery 

B.  Gillnel  fishery  _ 

C.  Longline  and  hook-and-line  fistiery  

D.  Purse  seine  fishery „ „„ „ 

E.  Mixed  species  pot  and  trap  fishery  _......r.„ „ 

F.  Dredge  fishery „ „ 

G.  Dip  net  fishery  .- 

H.  Bandit  gear  fist^ry  

I.  Recreational  fishery  

11.  Surf  Clam  and  Ocean  Ouahog  Rshery  (FMP  managed  by  Itie 
MAFMC): 

A.  Commercial  fishery  

B-  Recreational  fishery  

12  Atlantic  Menhaden  Fishery  (Non-FMP): 

A.  Purse  seine  fishery  

B.  Trawl  fishery  

C.  Gillnet  fishery ;,„ , 

O.  Commercial  hook-ar>d-lin6  fishery „„ „ 

E.  Recreatkjnal  fishery  c. 

13.  Weakfish  Rshery  (Non-FMP): 

A.  Commercial  fishery  

B.  Recreational  fishery  „.. 

14.  Atlanfic  Mussel  and  Sea  Urchin  Fishery  (hkxvFMP): 

A.  Dredge  fishery  

B.  Hand  harvest  fishery 

C.  Recreatkxial  fishery 

15.  Atlantic  Sl<ate  Fishery  (Non-FMP): 


Authorized  gear  types 


C.  Hand  harvest. 

D.  Hand  tiarvest. 

A.  Dredge - 

B.  Trawl 

No  harvest  or  possession  in  tr>e  EEZ 
No  han/est  or  possession  m  the  EEZ 

AGIIIneL 

B.  Trawl. 

C.  Longfine,  harxlline,  rod  and  reel. 

D.  Trap,  pot. 

E.  Dredge. 

F.  Seine. 

Q.  Rod  and  reel,  handiine,  spear. 

A.  Pol.  trap. 

B.  Trawl 

C.  Dredge 

D.  Hand  harvest. 

E.  GiUnet. 

F.  Pot.  trap,  hand  han/est. 

A.  Trawl. 

B.  Purse  seine. 

C.  GHInel. 

D.  Pair  trawl. 

E.  Dredge. 

F.  Hook  and  line,  gillnet. 


A  Gillnet. 

B.  Trawl. 

C.  Hook  and  line,  rod  and  reel,  spear 

D.  Dredge. 

E.  Longline 

F.  Hook  and  line,  rod  and  reel,  spear 

A  Lor)gline.  handlir>e. 

B.  Purse  seine,  seine 

C.  Pot.  trap. 

D.  Trawl. 

E.  Gillnet. 

F.  Dredge 

G.  Rod  and  reel,  tiar>dline,  trap.  pot.  spear. 


A.  Trawl. 
6.  Gillnet. 
C.  Longline.  handiine,  rod  and  reel. 

0.  Purse  seine. 
E.  Pol,  trap. 

F  Dredge 
G.  Dip  net. 
H.  Bandit  gear. 

1.  Rod  and  reel.  handJir>e.  pot.  spear 


A.  Dredge,  hand  harvest 

B.  Hand  harvest 

A.  Purse  setne. 

B.  Trawl. 

C.  Gillnet. 

D.  Hook  and  tine. 

E.  Hook  and  line,  snagging,  cast  nets. 

A  Trawl,  gillnet.  hook  and  line 
B.  Hook  and  line,  spear. 

A  Dredge. 

B.  Hand  harvest. 

C.  Hand  harvest. 
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Fishery 


A.  Trawl  fishery  „ 

B  Gillnet  fishery  

C.  HooK-and-line  fishery „ 

D.  Dredge  fishery  

E.  Recreational  fishery  

16.  Crab  Fishery  (Non-FMP): 

A.  Dredge  fishery  

B.  Trawl  fishery  

C.  Trap  and  pot  fishery  

1 7.  hJorthem  Shrimp  Fishery  (Non-FMP): 

A.  Shrimp  trawl  fishery  

B.  Shnmp  pot  fishery 

18.  Monkfish  Fishery  (FMP  jointly  managed  tr/  NEFMC  and  MAFMC): 

A.  Trawl  fishery  

B.  Gillnet  fishery  

C.  Longline  fishery  „ 

D.  Dredge  fishery  „._ „ „ 

E.  Trap  and  pot  fishery  

F.  necreational  fishery  

19.  Summer  Flounder,  Scup,  Black  Sea  Bass  Fistiery  (FMP  managed 
by  MAFMC): 

A.  Trawl  fishery  

B.  Longline  and  hook  and  line  fishery 

C.  Mixed  species  pet  and  trap  fishery ~ 

D.  Gillnet  fishery  

E.  Dredge  fishery  _ 

F.  Recreational  fishery  

20  Hagfish  Fishery  (Non-FMP) 

21  Tautog  Fishery  (Non-FMP): 

A.  Gillnet  fishery 

B.  Pot  and  trap  fishery  

C.  Rod  and  reel,  hook  and  line  fishery 

D.  Trawl  fishery  

E.  Spear  fishery 

F.  Fyke  net  fishery  „ „ 

G.  Recreational  fishery 

22  Recreational  Fishery  (Non-FMP)  „ 

23.  CommefCiai  Fishery  (Non-FMP)  _ 


Authorized  gear  types 


Fishery 


A.  Tiawl. 

B.  Gillnet. 

C.  Longline  and  handline. 

D.  Dredge. 

E.  Rod  and  reef. 

A.  Dredge. 

B.  Trawl 

0.  Trap.  pot. 

A.  Trawl. 
8.  Pot. 

A.  Trawl. 

B.  Gillnet. 
C  Longline. 

D.  Dredge. 

E.  Trap.  pot. 

F.  Rod  and  reel,  spear. 


A.  Trawl. 

B.  Longline.  handline. 

C.  Pol.  trap. 

D.  Gillnet. 

E.  Dredge. 

F.  Rod  and  reel,  handline.  pot.  trap,  spear. 
Trap,  pot. 

A.  Gillnet. 

B.  Pot,  trap 

C.  Rod  and  reel,  handline,  fiook  and  line. 

D.  Trawl. 

E.  Spear. 

F.  Fyke  net. 

G.  Rod  and  reel,  hook  and  line,  handline,  spear. 

Rod  and  reel,  handline,  spear,  hook  and  line,  hand  han/est,  bandit 
gear,  powerhead,  gillnet,  cast  net.  pot,  trap,  dip  net,  bully  net,  snare. 

Trawl,  pot,  trap,  gillnet.  pound  net.  dredge,  seine,  handline,  longline. 
hook  and  line,  rod  and  reel,  hand  harvest,  purse  seine,  spear,  bandit 
gear,  powerhead.  dip  net,  bully  net.  snare,  cast  net,  barrier  net.  slurp 
gun,  allowable  chemicals. 


II.  Mid-At 


l-Atlyntie 
wry  JfMP 


Fishery  Management  CoutKii  (MAFMC) 


1 .  Summer  Flounder.  Scup,  Black  Sea  Bass  Fishery  (FMP): 

A,  Trawl  fishery  

8.  Pelagic  longline  and  hook  and  line  fishery 

C.  Mixed  species  pot  and  trap  fistiery  

D.  Gillnet  fishery „ 

E.  Dredge  fishery  

F.  Recreational  fishery  

2  Atlantic  Bluefish  Fishery  (FMP): 

A.  Bluefish,  croaker,  and  flounder  trawl  fishery  ,. 

B.  Pelagic  longline  and  hook  and  line  fishery „ 

C.  Mixed  speaes  pot  and  trap  ftstiery  „ 

D.  Gillnet  fishery  

E.  Seine  fishery  „ 

F  Dredge  fishery 

G.  Recreational  fishery 

3  Atlantic  Mackerel,  Squid,  and  Butterfish  Fishery  (FMP): 

A.  Mackerel,  squid,  and  butterfish  trawl  fishery 

B.  Gillnet  fishery  

C.  Longline  and  hook-and-line  fishery 

D.  Purse  seine  fisTiery x. 

E  Mixed  species  pot  and  trap  fishery  -. 

F  Dredge  fishery _ 

G  Dip  net  fishery  , 

H.  Bandit  gear  fishery  

I.  Recreational  fishery 

4.  Surf  Clam  and  Ocean  Quahog  Fishery  (FMP): 

A.  Commercial  fishery 

B.  Recreational  fisfwry  

5  Atlantic  Sea  Scallop  Fishery  (FMP  managed  by  NEFMC): 


A-  Trawl 

8.  Longline,  handline.  rod  and  reel. 

C.  Pot.  trap 

D.  Gillnet 

E.  Dredge. 

F.  Rod  and  reel,  handline,  pot,  trap,  spear. 

A.  Trawl. 

B.  Longline,  handline.  bandit  gear,  rod  and  reel. 

C.  Pot,  trap. 

D.  Gillnet. 

E.  Purse  seine,  seine. 

F.  Dredge. 

G.  Rod  and  reel,  handline.  trap,  pot,  spear. 

A.  Trawl. 
8.  Gillnet. 

0.  Longline,  handline.  rod  and  reel. 

D.  Purse  seine. 

E.  Pot.  trap. 

F.  Dredge. 

G.  Dip  net. 

H.  Bandit  gear. 

1.  Rod  and  reel,  handline.  pot,  spear. 

A.  Dredge,  hand  harvest. 
8.  Hand  harvest. 


A.  Dredge  fishery  

8-  Trawl  fishery  , 

C  Hand  harvest  fishery  

D.  Recreational  fishery 

6.  Atlantic  Menhaden  Fishery  (Non-FMP): 

A.  Purse  seine  fishery  

B.  Trawl  fishery  

C.  Gillnet  fishery  , 

D.  Commercial  hook-and-line  flsliery ; 

E.  Recreational  fishery  „ 

7.  Striped  Bass  Fishery  (Non-FMP)  

8.  Northern  Shrimp  Trawl  Fishery  (Non-FMP)  

9.  American  Lobster  Fishery  (FMP  managed  by  NEFMC): 

A.  Pot  and  trap  fishery  

8.  Hand  harvest  fishery 

C.  Trawl  fishery  „ 

D.  Dredge  fishery  „.„ „ 

E.  Gillnet  fishery  „ . 

F.  Recreational  fishery  „ 

10.  Weakfish  Fishery  (Non-FMP): 

A.  Commercial  fishery  

8.  Recreational  fishery  

11.  Whelk  Fishery  (Non-FMP): 

A.  Trawl  fishery  

B.  Pot  and  trap  fishery  

C.  Dredge 


D.  Pound  net.  gillnet,  seine 

E.  Recreational  fishery  

12.  Monkfish  Fishery  (FMP  jointly  managed  by  NEFMC  and  MAFMC): 

A.  Trawl  fishery  

8.  Longline  fishery 

C.  Gillnet  fishery  _ „., 

D.  Dredge  fishery  'Z, 

E.  Trap  and  pot  fishery 

F.  Recreational  fishery  

13.  Tiiefish  Fishery  (Non-FMP): 

A  GriDundfish  hook-and-line  fishery 

B.  Trawl  fishery  : 

C.  Recreational  fisfiery 

14    Spiny  Dogfish  Fishery  (FMP  jointly  managed  by  MAFMC  and 

NEFMC): 

A.  Gillnet  fishery 

B.  Trawl  fishery  

C.  Hook  and  line  fishery „... „ 

D.  Dredge  fishery  „ 

E.  Longline  fishery  

F.  Recreational  fishery  

15.  Tautog  Fishery  (Non-FMP): 

A.  Gillnet  fishery  

B.  Pot  and  trap  fishery 


C.  Rod  and  reel,  hook  and  Hne  handline  fishery 

D.  Trawl  fistiery  

E.  Spear  fistiery 

F.  Fyke  net  fishery 

G.  Recreational  fishery 

16.  Coastal  Gillnet  Fishery  (Non-FMP):  

17.  Recreational  Fishery  (Non-FMP) 

18.  NE  Multispecies  Fishery  (FMP  managed  by  NEFMC): 

A.  NE  multispecies  sink  gillnet  fishery  

B.  North  Atlantic  tX)ttom  trawl  fishery  

C.  Gniundfish  hook  and  line  , 

D.  Mixed  species  trap  and  pot  fishery  „ 

E.  Dredge  fishery  

F.  Seine  fistiery  

G.  Recreational  fishery 

19  Attantic  Skate  Fishery  (Non-FMP): 

A.  Trawl  fishery  

B.  Gillnet  fishery  

C.  Hook-and-line  fistiery 

D.  Dredge  fishery  

E.  Recreational  fishery  

20.  Crab  Fishery  (Non-FMP): 

A.  Dredge  fishery  


Auttiorized  gear  types 


A.  Dredge 

B.  Trawl- 

C.  Hand  harvest. 
D  Hand  harvest. 

A.  Purse  seine 

B.  Trawl 
C  Gillnet 

D.  Hook  and  line. 

E  Hook  and  line,  snagging,  cast  nets 
No  harvest  or  possession  iri  the  EEZ. 
Trawl. 

A.  Pot.  trap.  ^^ 
B  Hand  harvest.  — ^ 
C  Trawl 

D.  Dredge 

E.  Gillriet. 

F  Pot.  trap,  hand  harvest 

A  Trawl,  gillnet,  hook  and  line,  rod  and  reel 

B.  Hook  and  line,  spear. 

A.  Trawl. 
8.  Pot.  trap 

C.  Dredge 

D.  Pound  net.  gillnet,  seine. 

E.  Hand  harvest. 

A.  Trawl. 

B.  Longline.  rod  and  reel. 
C  Gillnet 

0.  Dredge. 

E.  Trap  and  pot. 

F.  Rod  and  reel,  spear 

A.  Longline.  handline.  rod  and  fishery  reel. 

B.  Trawl. 

C.  Rod  and  reel,  spear. 


A.  Gillnet. 

B  Trawl. 

C.  Hook  and  line,  rod  and  reel,  spear. 

D  Dredge 

E.  Longline. 

F.  Hook  and  line,  rod  and  reel,  spear. 

A.  Gillnet. 

B.  Pol.  trap. 

C.  Rod  and  reel,  hook  and  line,  handline. 

D.  Trawl 

E.  Spear. 

F.  Fyke  r>el 

G.  Rod  and  reel,  handline.  hook  and  line,  spear 
Gillnet 

Rod  and  reel,  handline,  spear,  hook  and  line,  hand  harvest,  t>andrt 
gear,  powertiead,  gillnet.  cast  net. 

A  Gillnet 
P  Trawl 

C.  Longline,  handline,  rod  and  fishery  reel. 

D.  Trap.  pot. 

E.  Dredge. 

F.  Seine 

G.  Rod  and  reel,  handlirw. 


A.  Trawt. 
8.  Gillnet. 

C.  Longline  and  handNne. 

D.  Dredge 

E.  Rod  and  reel. 

A.  Dredge. 
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Fishery 


21 


22 


B.  Trawt  fishery  

C.  Trap  and  pot  fishery  

Atlantic  Herring  Fishery  (FMP  managed  by  the  NEFMC): 

A.  Trawi  fishery  

B-  Purse  seine  fishery  

C  Gillnet  fishery  

D  Herring  pair  trawl  fisheiy  

E.  Dredge  fishery  

F  Recreational  fishery  

South  Atlantic  Snapper-Grouper  Fishery  (FMP  managed  by  the 

SAFMC): 

A.  Commercial  fishery  

B.  Black  sea  bass  trap  and  pot  fisheiy 

C.  Wreddish  fishery  

0.  Recreational  fishery 

23.  South  Atlantic  Coastal  Mtgralory  Pelagics  Fishery  (FMP  martaged 
by  the  SAFMC): 

A.  Commercial  Spanish  mackerel  fishery  _ 

B.  Commercial  kir>g  mackerel  fishery 

C.  Ott>er  commercial  coastal  migratory  pelagics  fishery  

D.  Recreational  fishery  

24  Calkx>  Scallops  Fishery  (Non-FMP): 

A.  Trawl  fishery  _ 

B.  Dredge  fishery  

C.  Recreational  fishery 

25  Sargassum  Fishery  (Non-FMP)  

26.  South  Atlantic  Shrimp  Fishery  (FMP)  

27.  Commercial  Fishery  (Non-FMP)  


Authorized  gear  types 


B.  Trawl. 

C.  Trap,  pot 

A.  Trawl. 

B.  Purse  seine 

C.  Gillnet 

D.  Pair  trawl 

E.  Dredge. 

F.  Hook  and  line,  glllnel. 


A.  LJXigline,  rod  and  reel,  baixjit  gear,  handline,  spear,  powertiead. 

B.  Pot,  trap. 

C.  Rod  and  reel,  bandit  gear,  handline. 

D.  Handline,  rod  and  reel,  bandit  gear,  spear,  powertiead. 


A.  Handline,  rod  and  reel,  tiandit  gear,  gillnet,  cast  net. 

B.  Handline.  rod  and  reel,  tiandit  gear. 

C.  Longline,  handline,  rod  and  reel,  tiandit  gear 

D.  Bandit  gear,  rod  and  reel,  handline,  spear 

A.  Trawl. 

B.  Dredge. 

C.  Hand  hanrast. 
Trawl. 

Trawl. 

Trawl,  pot,  trap,  gillnet,  pound  net.  dredge,  seine.  handHne,  kxigllne, 
hook  and  line,  rod  and  reel,  spear. 


m.  South  Atlantic  RaiMry  Managamanl  CourtcH 


iry  (FMP): 


1  GoWon  Crab  Fishery  (FMP) 

2  Crab  Fishery  (r>4on-FMP): 

A.  Dredge  fishery  

B.  Trawl  fishery  

C.  Trap  and  pot  fishery  

3.  AOanlic  Red  Dnjm  Fisfiery  (FMP)  .... 

4.  Coral  and  Coral  Reef  Fishery  (FMP): 

A.  Octocoral  commercial  fisfiery  

B.  Live  rock  aquaculture  fishery 

5.  South  Atlantic  Shrimp  Fishery  (FMP) 

6.  South  Atlantic  Snapper-Grouper  Fa 

A.  Commercial  fisfiery  

B.  Black  sea  bass  trap  and  pot 

C.  Wreckfish  fishery  ... 

D.  Recreational  fishery 

7.  South  Atlantic  Spiny  lobster  Fyjhery  (FMP): 
A.  Commercial  fishery 
6.  Recreatkxial  fishery 

8  South  Atlantic  Coastal  Migratory  Pelagns  Fisheiy  (FMP): 

A.  Ckimmercial  Spanish  mackerel  fisfiery  

B.  Commercial  king  mackerel  fishery  

C.  Otfier  commercial  coastal  migratory  pelagics  fishery  

D.  Recreational  fishery  

9.  Spiny  Dogfish  Fishery  (FMP  jointly  managed  by  NEFMC  and 

SAFMC): 

A.  Gillnet  fishery _..., 

B.  Trawl  fiefiery  ^ 

C.  Hook  and  line  fishery 

D  Dredge  fishery  

E.  Longline  fishery 

F  Recreational  fishery 

10.  Smooth  Dogfish  Fishery  (Non-FMP): 

A  GHInel  fishery  -. „ 

B.  Trawl  fishery  „ „ 

C.  Hook  and  line  fishery  „ „ „ 

D.  Dredge  fishery  „ -... 

E.  Longline  fishery 

F.  Recreatkinal  fishery 


11. 


AtlantK  Menhaden  Fishery  (Non-FMP): 

A.  Purse  seine  fisfiery  

B.  Trawl  fisfiery  

C  Gillnet  fisheiy 


Trap. 

A.  Dredge. 

B.  Trawl. 

C.  Trap,  pot. 

No  harvest  or  possession  in  the  EEZ. 

Hand  harvest. 
Hand  harvest. 
Trawl. 

A.  Longline,  rod  and  reel,  bandit  gear,  handline,  spear, 

B.  Pot.  trap. 

C.  Rod  and  reel,  tiandit  gear,  handline. 

D.  Handline,  rod  and  reel,  bandit  gear,  spear,  powerhead. 

A.  Trap,  pot,  dip  net,  txilly  net,  snare,  fiand  harvest. 

B.  Trap,  pot,  dip  net,  buHy  net,  snare,  fiand  fiarvest. 


A.  Handtna,  rod  and  reel,  bandit  gear,  gillnet.  cast  net 

B.  Ilandfcie,  rod  and  reel,  bandit  gear. 

C.  Longline,  handline,  rod  and  reel,  bandit  gear. 

D.  Bandit  gear,  rod  and  reel,  handltne,  spear. 


A.  QMnel. 

B.  Trawl. 

C.  Hook  and  line,  rod  and  reel,  spear,  bandit  gear. 

D.  Dredge. 
E  Longline. 

F.  Hook  and  line,  rod  and  reel,  spear. 

A.  Gillnet 

B.  Trawl. 

C.  Hook  and  line,  rod  and  reel,  spear,  bandit  gear. 

D.  Dredge. 

E.  Loni^ne. 

F.  Hook  and  line,  rod  and  reel,  spear. 

A.  Purse  seine. 

B.  TiBWi. 
CGHnaL 


Fisfiery 


Authorized  gear  types 


D  Commercial  hook-and-line 

E,  Recreational  fishery ; 

12  Atlantic  Mackerel.  Squid,  and  Butterfish  Trawl  Fishery  (Non-FMP)  . 

13  Bait  Fisheries  (Non-FMP) 

14  Weakfisfi  Fishery  (Non-FMP): 

A.  Commercial  fishery  

B.  Recreational  fishery ..„  . 

15,  Whelk  Fishery  (Non-FMP): 

A.  Trawl  fishery  

B.  Pot  and  trap  fishery  _ 

C.  Dredge  fishery  

D.  Recreational  fishery 

16.  Marine  Life  Aquarium  Fisfiery  (Non-FMP)  „ 


17  Calico  Scallop  Fishery  (Non-FMP): 

A.  Dredge  fishery  ., 

B.  Trawl  fishery  , „ 

C  Recreational  fishery 

18.  Summer  Flounder  Fisheiy  (FMP  managed  by  MAFMC): 

A  Commercial  fishery  

B.  Recreational  fishery  

19  Bluefish,  Croaker,  and  Flounder  Trawl  and  GHInel  Fishery  (Bluefish 
FMP  managed  by  MAFMC). 

20.  Commercial  Fishery  (Nori-FMP)  

21.  Recreational  Fisheiy  (Non-FMP)  

22.  Sargassum  Rshery  (Non-FMP)  „... 

23.  Octopus  Fishery  (Non-FMP)  


pit. 


D.  Hook  and  tine  fishery. 

E.  Hook  and  line,  snag^ng,  cast  nets. 
Trawl. 

Purse  seine. 

A.  Trawt.  gillnet.  hook  and  line. 

B.  Hook  and  line,  spear. 

A.  Trawl. 

B.  Pot.  trap 
C  Dredge 

D.  Hand  harvest. 

Dip  net.  slurp  gun.  barner  net,  drop  net.  aHowable  chemical.  Irap. 
trawl. 

A.  Dredge. 

B.  Trawl. 

C.  Hand  harvest. 

A.  Trawl,  longline,  nandline,  rod  and  reel.  pot.  trap,  gillnet.  dredge. 

B.  Rod  and  reel,  handline.  pot,  trap,  spear 
Trawl,  gillnet. 


Trawt.  glilnel.  k^ngline.  harxiline.  hook  and  line,  rod  arxl  red.  bandit 

gear,  cast  net.  pot.  trap,  lampara  net.  spear. 
Rod  and  reel,  handline.  spear,  hook  and  line,  hand  harvest,  bandtt 

gear,  powertiead.  gitlnet.  cast  net. 
Trawl 
Trap,  pot. 


IV.  GuK  of  Mexico  Rshery  Manageinent  Council 


I.  Gulf  of  Mexico  Red  Dmm  Fishery  (FMP)  

2.  Coral  Reef  Fishery  (FMP): 

A,  Commercial  fishery  

B.  Recreational  fishery  

3  Quit  of  Mexico  Reef  Fish  Fishery  (FMP): 

A.  Snapper-Grouper  reef  fish  longline  and  hook  and  line  fishery 

B.  Pot  and  trap  reef  fish  fishery  , 

C.  Other  commercial  fishery  „„., 

D.  Recreational  fishery , 

4.  Gulf  of  Mexico  Shhmp  Fishery  (FMP): 

A.  Gulf  of  Mexico  commercial  fishery  

B-  Recreational  fishery  

5.  Gulf  of  Mexico  Coastal  Migratory  Pelagics  Fishery  (FMP): 

A.  Large  pelagics  longline  fishery  , 

B.  King/Spanish  mackerel  gillnet  fishery 

C.  Pelagic  hook  and  line  fishery  „ 

D.  Pelagic  species  purse  seine  fishery 

E-  Recreational  fishery  

Gulf  of  Mexico  Spiny  Lobster  Fishery  (FMP); 

A.  Commercial  fishery  

C.  Recreational  fishery 

6.  Stone  Crab  Fishery  (FMP): 

A.  Trap  and  pot  fishery  

B.  Recreational  fishery  

7  Blue  Crab  Fishery  (Non-FMP)  

8.  GokJen  Crab  Fishery  (Non-FMP)  

9,  Mullet  Fishery  (Non-FMP): 

A.  Trawt  fishery  

B.  Gillnet  fishery  „ 

C.  Pair  trawl  fishery  ...". 

D-  Cast  net  fishery  .-. 

E.  Recreational  fishery  „ , 

10  Inshore  Coastal  Gillnet  Fishery  (Non-FMP) 

II.  Octopus  Fishery  (Non-FMP)  „ 

12.  Marine  Life  Aquarium  Fishery  (Non-FMP)  


13.  Coastal  Herring  Trawl  Fishery  (Non-FMP)  , 

14.  Butterfish  Trawl  Fishery  (Non-FMP)  , 

15.  Gulf  of  Mexico  Groundtish  (Non-FMP): 

A.  Commercial  fishery  

8.  Recreational  fishery  

16.  Gulf  of  Mexico  Menhaden  Purse  Seine  Fishery  (Non-FMP)  , 


No  harvest  or  possessioo  in  the  EEZ. 

A.  Hand  harvest. 

B.  Hand  harvest. 

A.  Longline,  handline,  barxJit  gear,  rod  and  reel,  buoy  gear, 

B.  Pot.  trap. 

C.  Spear,  powertiead,  cast  net,  trawl. 

D.  Spear,  powerhead,  bandit  gear,  handline,  rod  reel,  cast  net 

A.  Trawl  butterfly  net.  skimmer,  cast  net 

B.  Trawl 

A.  Longline. 

B.  Gillnet. 

C.  Bandit  gear,  handline,  rod  and  reel. 

D.  Purse  seine. 

E.  Bandit  gear,  handline,  rod  and  reel,  spear 

A.  Trap,  pot,  dip  net,  bully  net.  hoop  net,  trawl,  snare,  hand  harvest. 
C.  Dip  net.  bully  net,  pot,  trap,  snare,  hand  harvest. 

A.  Trap,  pot 

B.  Trap.  pot.  hand  harvest. 
Trap,  poL 

Trap. 

A.  Trawt. 

B.  Gillnet. 

C.  Pair  trawl. 

D.  Cast  net. 

E.  Bandit  gear,  harxllirie.  rod  and  reel,  spear,  cast  net. 
Gillnet. 

Trap,  pot 

Dip  net.  slurp  gun,  barrier  net.  drop  r>et,  allowable  chemtcai,  trap.  pot. 

trawl. 
Trawl. 
Trawl.  / 

A.  Trawl,  purse  seme,  gillnet.  I 

B.  Hook  and  line,  rod  and  reel,  spear.  \ 
Purse  seine.                                                                       •       \ 


67522         Federal  Register / Vol.  64,  No.  231  / Thursday,  December  2,  1999 /Rules  and  Regulations 


Fishery 

Authorized  gear  types 

17  Sardine  Purse  Seine  Fisfieiy  (Non-FMP)  

18.  Oyster  Fisiiery  (Non-FMP)  

Purse  seine. 

Dredge,  tongs. 

Trawl,  gillnet.  hook  and  tine,  longline,  handBne,  rod  and  reel,  bandit 

gear,  cast  net.  lampara  net.  spear. 
Bandit  gear,  handline.  rod  and  reel,  spear,  bully  net,  gillnet,  dip  net, 

longlirie,  powerhead.  seir>e,  siurp  gun,  trap,  trawl,  tiarpoon,  cast  net, 

hoop  net.  hook  and  line,  hand  harvest. 

19  CommwciaJ  Fishery  (Non-FMP)  

20.  Recreational  Fcsheiy  (Non-FMP)  

V.  Caribbean  Fislwry  Managanwnt  Council 


1  Caribbean  Spiny  Lobster  Fshery  (FMP): 

A.  Trap/pot  fisKery 

B.  Dtp  net  fishefy „ 

C.  Emanghng  net  fishery „ 

D.  Hand  harvest  fishery  „... „ 

E.  Recreational  fishery .... 

2  Caribbean  Shallow  Water  Reef  Rsh  Fishery  (FMP): 

A.  Longlinei/hook  and  line  fishery  , 

B.  Trap/pot  fishery  , 

C.  Entarigiing  net  fishery , 

D  Recreatlonai  fishery  , 

3  Coral  and  Reef  Resources  Fishery  (FMP): 

A.  Commercial  fishery  

B.  Recreatioral  fishery  

4  Queen  Conch  Fishery  (FMP): 

A.  Commercial  fishery  

B  Recreational  fishery  , 

5.  Caribbean  Peiagtcs  Fishery  (NorvFMP): 

A.  Pelagics  drift  gillnet  fishery , 

B.  Pelagics  longline/hooit  ar)d  tine  fishery  

C  Recreational  fishery  

6-  Commercial  Fishery  (Non-FMP)  , 


7.  Recreational  Fishery  (Non-FMP) 


A.  Trap/pot. 

B.  Dtp  net. 

C.  Gillnet.  trammel  net. 

D.  Hand  harvest,  snare 

E.  Dip  net,  trap,  pot,  gillnet.  trammel  net. 

A.  Longtir>e,  hook  and  line. 

B.  Trap,  pot. 

C.  Gillnet.  trammel  net. 

D.  Dip  net.  handline,  rod  and  reel,  slurp  gun.  spear. 

A.  Dip  net,  slurp  gun. 

6  Dip  net,  slurp  gun,  hand  harvest. 

A.  Hand  harvest. 
8.  Hand  han/est 

A.  Gillnet. 

8.  Longline/hook  and  line. 

C.  Spear,  handline.  ksnglirw.  rod  and  reel. 

Trawl,  gillnet.  hook  and  line,  kxigline,  handline.  rod  and  reel,  bandit 
gear,  cast  net.  spear. 

Rod  and  reel,  hook  and  line,  spear,  powerhead.  har>dline,  hand  har- 
vest, cast  net. 


VL  Pacific  Fishery  Management  CourtcH 


1   Washington,  Oregon,  and  California  Salmon  Fisheries  (FMP): 

A.  Salmon  set  gillnet  fishery  

B.  Salmon  hook  and  lir>e  ftshery 

C.  Trawi  fishery  „ „ 

D.  Recreational  fishery 

2,  West  Coast  Groundfish  Fisheries  (FMP): 

A.  Pacific  groundfish  trawl  fishery 

B.  Set  gdlnet  fishery  

C.  Groundfish  longline  and  setline  fishery  

0,  Groundfish  handline  ar>d  hook  and  line  fishery  

E.  Groundfish  pot  and  trap  fishery „ 

F.  Recreational  fishery  „ „ 

3.  Northern  Anchovy  Fishery  (FMP)  

4-  Angel  Shark.  White  Croaker.  California  Halibut,  White  Sea  Bass. 

Pacific  Mackerel  Large-Mesh  Set  Net  Fishery  (Non-FMP), 

5.  Thresher  Shartt  and  Swordfish  Drift  Gillnet  Fishery  (Non-FMP)  

6.  Pacific  Shrimp  and  Prawn  Fishery  (Non-FMP): 

A,  Pot  arKl  trap  fishery  

B.  Trawl  fishery  

7.  Lobster  and  Rock  Crab  Pot  arxJ  Trap  Fishery  (Non-FMP) 

8.  Pacific  Halibut  Fishery  (Non-FMP): 

A.  Longline  and  setline  fishery 

B.  Hook-and-ltne  fishery 

9.  California  Halibut  Trawt  and  Trammel  Net  Fishery 

10.  Shark  and  Bonito  Longline  and  Settine  Fi^iery  (Non-FMP)  

n   Dungeness  Crab  Pot  and  Trap  Fishery  (Non-FMP)  

12.  Hagfish  Pot  and  Trap  Fishery  (Non-FMP)  

13.  Pacific  Albacore  and  Other  Tuna  Hook-and-line  Fishery  (Non-FMP) 

14.  Pacific  Swordfish  Harpoon  Fishery  (Non-FMP)  

15.  Pacific  Scallop  Dredge  Fishery  (Non-FMP)  

16.  Pacific  Yeltowfin,  Skipjack  Tuna,  Purse  Seine  Fishery,  (Non-FMP) 

17.  Mari<et  Squtd  Fishery  (Non-FMP)  

18.  Pacific  Sardine.  Pacific  Mackerel.  Pacific  Saury.  Pacific  Bonito.  and 
Jack  Mackerel  Purse  Seine  Fishery  (Non-FMP), 

19.  Finfish  and  Shellfish  Live  Trap,  Hook-and-line.  and  Handline  Fish- 
ery (Non-FMP). 


A.  Gillnet. 

B.  Hook  and  line. 

C.  Trawl. 

D.  Rod  and  reel. 

A.  Trawl. 

B.  Gillnet. 

C.  Longline. 

D.  Handline.  hook  and  line. 

E.  Pot.  trap. 

F.  Rod  and  reef,  handline,  spear,  hook  and  line. 
Purse  seine,  lampara  net. 

Gillnet. 

Gillnet. 

A.  Pot,  trap 
8.  Trawl. 
Pot.  trap. 

A.  Longline. 
8.  Hook  and  line. 
Trawl,  trammel  net 
Longline. 
Pot.  trap. 
Pot.  trap. 
Hook  and  line. 
Harpoon. 
Dredge. 
Purse  seine - 
Purse  seine,  dip  net. 
Purse  seme- 
Trap,  handline,  hook  and  line. 


/ 
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Fishery 


20  Recreational  Fishery  (Non-FMP) 

21  Commercial  Fishery  (Non-FMP)  . 


Authorized  gear  types 


Spear,  trap,  handline,  pot  hook  and  line,  rod  and  reel,  hand  harvest 
Trawt.  gillnet.  hook  and  line,  tongline.  handline,  tod  and  reel,  bandit 
gear,  cast  net,  spear. 


VII.  North  Pacific  RchOfy  Managetnent  Council 


1.  Alaska  Scaltop  Fishery  (FMP) 

2  Bering  Sea  (BS)  and  Aleutian  Islands  (Al)  King  and  Tanner  Crab 
Fishery  (FMP): 

Pot  fishery  

3  BS  and  Al  King  and  Tanner  Crab  Fishery  (Non-FMP): 
Recreational  fishery 

4.  BS  and  Al  Groundfish  Fishery  (FMP): 

A.  Groundfish  trawl  fishery  _ 

B.  Bottomfish  hook-and-line.  and  handline  fishaiy  , 

C.  Longline  fishery „ 

D.  BS  and  Al  pot  and  trap  fishery 

5.  BS  and  Al  Groundfish  Recreational  Fishery  (Non-FMP) 

6.  Gull  of  Alaska  (GOA)  Groundfish  Fishery  (FMP): 

A.  Groundfish  trawl  fishery  

B  Bottomfish  hook-and-line  and  handline  fislieiy  

C.  Longline  fishery  

D.'GOA  pot  and  trap  fishery  

E.  Recreational  fishery 

7  Pacific  Halibut  Fishery  (Non-FMP): 

Hook-and-line,  Jig.  and  Troll  Rshery  

8.  Alaska  High  Seas  Salmon  Hook  and  Line  Fishery  (FMP)  

9.  Alaska  Salmon  Fishery  (Non-FMP): 

A.  Hook-and-line  fishery 

B.  Gillnet  fishery 

C  Purse  seine  fishery  „ 

D.  Recreatk^nal  fishery 

10.  Finfish  Purse  Seine  Fishery  (Non-FMP)  .* 

11   Octopus/Squid  Longline  Fishery  (Non-FMP)  

12.  Finfish  Handline  and  Hook-and-line  Fishery  (Non-FMP) 

13-  Recreational  Fishery  (Non-FMP)  

14.  Commercial  Fishery  (Non-FMP)  


Dredge. 


Pot. 

A.  Trawl. 

B.  Hook  and  line,  handline. 

C.  Longline. 

D.  Pol.  trap. 

Handline,  tod  and  reel,  hook  and  tne,  pM,  trap. 

A.  Trawl, 

B.  Hook  and  line,  handline 

C.  Lor>gline. 
O.  Pot,  trap. 

E.  Handline,  rod  and  reel,  hook  and  line,  pot,  trap 

Hook  and  line.  > 

Hook  and  line. 

A.  Hook  and  line. 

B.  Gillnet. 

C.  Purse  seine. 

D.  Handline,  rod  and  reel,  hook  and  line. 
Purse  seine 

Longline. 

Handline.  hook  and  line. 
Handline.  rod  ar)d  reel,  hook  line. 

Trawl,  gillnet.  tiook  and  line,  longline,  handline.  rod  and  reel,  bandit 
gear,  cast  net.  spear. 


VIII.  Wastam  Pacific  Fishery  Management  Council 


1   Western  Pacific  Cnjstacean  Fishery  (FMP) 

2,  Western  Pacific  Crustacean  Fishery  (Non-FMP): 

A  Commercial  fishery  ; 

B.  Recreabonal  fishery 

C.  Charter  fishery  

3  Western  Pacific  Precious  Corals  Fishery  (FMP); 

A.  Tangle  net  dredge  fisfwry 

B.  SutKnersible  fishery  

C.  Dive  fishery  .'. „ 

D.  Recreational  fishery 

4  Western  Pacific  Precious  Corals  Fishery  (Non-FMP) 

5  Western   Pacific   Bottomfish  and  Seamount  Groundfish  Fisliery 
(FMP): 

A,  Bottomfish  hook-and-line  fishery  


B  Seamount  groundfish  fishery 

C.  Bottom  longline  fishery 

D-  Trap  fishery „ 

E.  Spear  fishery 

6    Western   Pacific  Bottomfish  and   Seamount  Gnxjndfish   Fishery 
(Non-FMP): 
A.  Commercial  fishery  


B.  Recreational  fishery  . 

C.  Charter  fishery  


7  Western  Pacific  Pelagics  Fishery  (FMP): 

A.  Longline  Fisher  

B.  Hook  and  line  fishery , 

C.  Purse  seine  fishery „ 

D.  Spear  fistiery  „. 


Trap,  fiand  harvest,  hoop  net. 

A.  Gillnet,  hand  harvest,  fioop  net.  spear,  snare,  trap,  trawl. 

B.  Gillnet.  hand  tiarvest.  hoop  net,  spear,  snare,  trap. 

C.  HarvJ  fiarvest.  spear. 

A.  Tangle  net  dredge. 

B.  Submersible 

C.  Hand  harvest. 

D.  Hand  harvest. 

Hand  hawest.  submersible,  tangle  net  dredge. 


A.  Bandit  gear,  buoy  gear,  handline.  hook  and  line,  rod  and  reel,  hand 
harvest 

B.  Longline.  trawl. 

C.  Longline.  hook  and  line.  ^ 

D.  Trap 

E.  Spear,  powerhead. 


A.  Bandit  gear,  buoy  gear,  gillnet.  handline.  hook-and-line.  kMigline.  rod 
and  reel,  spear,  trap, 

B.  Bandit  gear,  buoy  gear.  Gillnet.  handline.  hook  and  line,  tongline 
rod  and  reel,  spear,  trap,  slurp  gun.  hand  harvest. 

0.  Bandit  gear,   buoy  gear,  handline,   hook-and-line,   rod  ar>d  reel 
spear 

A.  Longline. 

B.  Bandit  gear,  buoy  gear,  handline.  txxjk  and  line,  rod  and  reel 

C.  Lampara  net.  purse  seine. 
0.  Spear,  powerhead. 
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Authonzed  gear  types 


8.  Western  Pacrfic  Pe^agics  Fishery  (Noo-FMP): 
A.  Recreational  fishery  „ 


B.  Commercial  fishery 

C.  Charter  fishery  

9.  Western  Pacifk;  Coastal  Petagics  Fishery  (Non-FMP) 


10  Western  Pacific  Squid  and  Octopus  Fishery  (Non-FMP) 

11.  Western  Pacific  Coral  Reef  Fishery  (Non-FMP)  


12.  Recreational  Fishery  (Non-FMP) 

13.  Commercial  Fishery  (Non-FMP)  . 


A.  Bandit  gear,  txjoy  gear,  dip  net.  handline.  hook  and  line,  hoop  net, 

powerhead,  rod  and  real,  spear. 
B   Bandit  gear,  buoy  gear,  dtp  net.  handline.  hook  and  line,  hoop  net, 

powert>ead,  rod  and  reel,  spear. 
C.  BandH  gear,  buoy  gear,  dip  net,  handline.  hook  and  line,  hoop  net. 

powert^ead,  rod  and  reef,  spear 
Bandit  gear,  buoy  gear,  dip  net,  gillnet.  handline,  hook  and  line,  hoop 

net.  lampara  net,  purse  seine,  rod  and  reel,  spear. 
Bandit  gear,  hand  harvest,  hook  and  line,  rod  and  reel,  spear,  ti^. 
Allowable  chemical,  barner  net,  dip  net.  gillnet,  hand  harvest,  seine, 

slurp  gun,  trap,  spear,  rod  and  reel,  hook  and  tine. 
Rod  and  reel,  hook  and  line  handlirm  hand  harvest,  spear. 
Trawl,  gillnet.  hook  and  line,  longline,  handline.  rod  and  reel,  bandit 

gear,  cast  net,  spear. 


DL  S«cr«tary  of  Commerce 


1.  Atlantic  Tunas,  Swordfish.  and  Sharlcs  Rsheries  (FMP): 

A.  Swordfish  handgear  fishery  

B.  Pelagic  longline  fishery  

C.  Shark  drift  gillnet  fishery 

D.  SharX  bottom  longline  fishery 

E.  Shark  handgear  fishery  ....„,.«....™ 

F.  Tuna  purse  seine  fishery  

G.  Tuna  recreational  fishery  . ... 

H.  Tuna  handgear  fishery  „.. „. 

I.  Tuna  harpoon  fishery  „ ^., 

2.  Atlantic  Bitlfish  Fishery  (FMP): 
Recreational  fishery  . 


3.  Commercial  Fisheries  (Non-FMP)  . 


A.  Rod  and  reel,  harpoon,  handline.  bartdit  gear. 
6.  Longlirw. 
C.  Gillnet, 

0.  Longline. 

E.  Rod  and  reel,  handline,  bandit  gear. 

F.  Purse  seine. 

G.  Rod  and  reel,  handline. 

H.  Rod  and  reel,  harpoon,  harKlltne,  bandit  gear. 

1.  Harpoon, 

Rod  and  reel. 

Rod  arKl  reel.  har>dline.  longline,  giDnet,  harpoon,  barxlit  gear,  purse 
seine 


[FR  Doc.  99-31227  Filed  11-29-99;  3:33  pm) 
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Proposed  Rules 


Federal  Register 

Vol.  64,  No.  231 

Thursday.  December  2.  1999 


TWs  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  ttie  proposed 
issuance  of  rules  and  regulations-  The 
purpose  of  these  notices  (s  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docltet  No.  99-AWA-3] 

RIN:  2120-AA66 

Proposed  Revocation  of  the 
Sacramento  McClellan  Air  Force  Base 
(AFB)  Class  C  Airspace  Area, 
Establishment  of  the  Sacramento 
McClellan  AFB  Class  E  Surface  Area; 
and  Modification  of  the  Sacramento 
international  Airijort  Class  C  Airspace 
Area;  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  nilemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
revoke  the  Sacramento  McClellan  AFB, 
CA,  Class  C  airspace  area,  establish  a 
Class  E  surface  area  at  Sacramento 
McClellan  AFB,  and  modify  the 
Sacramento  International  Airport,  CA, 
Class  C  airspace  area.  Specifically,  the 
FAA  is  proposing  to  revoke  the 
Sacramento  McClellan  AFB  Class  C 
airspace  area  due  to  a  reduction  in  the 
number  of  air  traffic  operations  at 
McClellan  AFB.  The  FAA  also  proposes 
to  establish  a  Class  E  surface  area  that 
would  replace  the  existing  Class  C 
airspace  and  provide  controlled  airspace 
for  the  protection  of  instnmient 
approach  operations  to  McClellan  AFB. 
In  addition,  this  notice  proposes  to 
modify  the  Sacramento  International 
Airport  Class  C  airspace  area  to  provide 
additional  airspace  for  the  management 
of  aircraft  operations  to  and  from  the 
Sacramento  International  Airport.  The 
FAA  is  proposing  these  changes  to 
enhance  safety,  reduce  the  risk  of  midair 
collision,  and  improve  the  management 
of  air  traffic  operations  in  the 
Sacramento  terminal  airspace  area. 
DATES:  Comments  must  be  received  on 
or  before  January  17.  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  the  FAA,  Office 


of  Chief  Counsel,  Attention:  Rules 
Docket,  AGC-200,  Airspace  Docket  No. 
99-AWA-3,  800  Independence  Avenue, 
SW.,  Room  915.  Washington,  DC  20591. 
The  official  docket  mav  be  examined  in 
the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  915,  v^eekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  FAA  Western-Pacific  Regional 
Office,  AWP-500, 1500  Aviation 
Boulevard,  Lavfndale.  CA  90261. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElrov,  Airspace  and  Rules  Division. 
ATA-4bo,  Office  of  Air  Traffic  Airspace 
Management,  FAA,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591: 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Coflnnent* 
are  specifically  invited  on  thfe  overall 
regulatory,  aeronautical,  economic, 
enviroimiental.  and  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  99- 
AWA-3."  The  postcard  will  be  dale/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  vrill  be  filed  in  the  docket. 

Availability  of  NPRM"! 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  Air  Traffic  Airspace 
Management,  Attention:  Airspace  and 
Rules  Division,  ATA-400.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA,  Office 
of  Rulemaking.  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

Related  Rulemaking 

On  December  17, 1991,  the  FAA 
published  the  Airspace  Reclassification 
Final  Rule  (56  FR  65638).  This  rule,  in 
part,  discontinued  the  use  of  the  term 
"Airport  Radar  Service  Area  (ARSA)" 
and  replaced  it  with  the  designation 
"Class  C  airspace  area."  This  change  in 
terminology  is  reflected  in  the 
remainder  of  this  NPRM. 

History 

On  April  22. 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  Air  Traffic  Control  (ATC) 
system.  Among  the  main  objectives  of 
the  NAR  was  the  improvement  of  the 
ATC  system  by  increasing  efficiency 
and  reducing  complexity.  In  its  review 
of  terminal  airspace,  NAR  Task  Group 
1-2  concluded  that  Terminal  Radar 
Service  Areas  (TRSA's)  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates,  and  Model  B. 
the  ARSA  configiuation,  was 
recommended  by  a  consensus  of  the 
task  group. 

The  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (48  FR  34286:  July  28, 
1983)  proposing  the  establishment  of 
ARSA's  at  the  Robert  Mueller  Municipal 
Airport,  Austin,  TX.  and  the  Port  of 
Columbus  International  Airport, 
Columbus,  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
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SFAR  No.  45  (48  FR  50038:  October  28. 
1983)  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and.  on  March  6, 
1985.  the  FAA  published  a  final  rule  in 
the  Federal  Register  (50  FR  9232)  that 
defines  Class  C  airspace,  and  prescribes 
operating  rules  for  aircraft,  ultralight 
vehicles,  and  parachute  jump  operations 
in  Class  C  airspace  areas.  The  final  rule 
provides,  in  part,  that  all  aircraft 
arriving  at  any  airport  in  Class  C 
airspace  or  flying  llwough  Class  C 
airspace  must:  (1)  Prior  (o  entering  the 
Class  C  airspace,  establish  two-way 
radio  communications  with  the  ATC 
facility  having  jurisdiction  over  the  area; 
and  (2)  While  in  Class  C  airspace, 
maintain  two-way  radio 
communications  with  that  ATC  facility. 
For  aircraft  departing  from  the  primary 
airport  within  Class  C  airspace,  or  a 
satellite  airport  with  an  operating 
control  tower,  two-way  radio 
commujiications  must  be  established 
and  maintained  with  the  control  tower 
and  thereafter  as  instructed  by  ATC 
wliile  operating  in  Class  C  airspace.  For 
aircraft  departing  a  satellite  airport 
without  an  operating  control  tower  and 
within  Class  C  airspace,  two-way  radio 
communications  must  be  established 
with  the  ATC  facility  having 
jurisdiction  over  the  area  as  soon  as 
practicable  after  takeoff  and  thereafter 
maintained  while  operating  within  the 
Class  C  airspace  area. 

ConcurrenUy.  on  March  6. 1985,  by 
separate  rulemaking  action.  ARSA's 
were  permanently  established  at  the 
Austin.  TX.  Columbus.  OH.  and  the 
Baltimore/Washington  International 
Airports  (50  FR  9250).  The  FAA  stated 
that  future  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  were  in  effect. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  were  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix, 
flow  and  density,  airport  configuration, 
geographical  features,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  directives  system 
(Order  7400.2.  Procedures  for  Handling 
Airspace  Matters. 

The  NAR  Task  Group  also 
recommended  that  each  ARSA  be  of  the 
same  airspace  configuration  insofar  as  is 


practicable.  The  FAA  adopted  this 
recommendation.  The  standard  ARSA 
consists  of  airspace  within  5  nautical 
miles  (NM)  of  the  primary  airport, 
extending  from  the  surface  to  an  altitude 
of  4.000  feet  above  airport  elevation 
(AAE).  and  that  airspace  between  5  and 
10  NM  from  the  primary  airport  from 
1,200  feet  above  ground  level  to  an 
altitude  of  4,000  feet  AEE.  Proposed 
deviations  firom  this  standard  have  been 
necessary  at  some  airports  because  of 
adjacent  regulatory  airspace, 
international  boundaries,  topography,  or 
unusual  operational  requirements. 

Pre-NPRM  Public  Input 

As  announced  in  the  Federal  Register 
on  October  13.  1998  (63  FR  54637)  a 
pre-NPRM  meeting  was  held  on 
November  17, 1998.  at  Sacramento 
McClellan  AFB.  CA.  The  purpose  of  this 
meeting  was  to  provide  airspace  users 
with  an  opportunity  to  present  input  on 
the  FAA's  planned  modification  to  the 
Sacramento.  CA,  terminal  airspace  area. 
Those  attending  the  meeting  expressed 
general  support  for  the  planned 
modification.  In  the  ensuing  comment 
period,  which  closed  on  December  31. 
1998.  (he  FAA  received  no  comments, 
either  verbal  or  written,  that  objected  to 
or  opposed  the  proposed  action. 

The  Proposal 

The  FAA  is  proposing  to  amend  part 
71  of  the  Code  of  Federal  Regulations 
(14  CFR  part  71)  to  revoke  the 
Sacramento  McClellan  AFB  Class  C 
airspace  area  and  establish  a  Class  E 
surface  area  at  Sacramento  McClellan 
AFB.  The  FAA  is  proposing  this  action 
because  the  number  of  air  traffic 
operations  at  McClellan  AFB  have 
uiecreased  significantly  as  a  result^of  the 
permanent  closure  of  the  airport  traffic 
control  tower  (ATCT).  The  United  States 
Air  Force  closed  McClellan  AFB  tower 
on  October  1, 1998  as  part  of  its  Base 
Realignment  and  Closing  process. 
McClellan  AFB  is  scheduled  to  be 
completely  closed  July  2001.  Recent  air 
traffic  statistics  clearly  show  that  air 
traffic  operations  into  McClellan  AFB 
do  not  justify  retention  of  the  Class  C 
airspace  designation.  These  remaining 
operations  are  expected  to  further 
decline  with  the  complete  closure  of 
McClellan.  Thus,  the  FAA  is  proposing 
to  replace  the  Sacramento  McClellan 
AFB  Class  C  airspace  area  vrith  a  Class 
E  surface  area  to  provide  controlled 
airspace  for  the  protection  of  instrument 
approach  operations  to  McClellan  AFB. 

'This  notice  also  proposes  to  modify 
the  current  Sacramento  International 
Airport  Class  C  airspace  area  by 
expanding  its  eastern  boundary.  This 
proposed  modification  would  ensure 


that  the  airspace  overlying  the  Rio  Linda 
airport,  located  in  the  revoked 
McClellan  AFB  Class  C  airspace  area, 
retains  Class  C  airspace  protection.  This 
is  necessary  to  maintain  the  safety  level 
previously  afforded  by  part  of  the 
McClellan  Class  C  airspace  area. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  C  and  Class  E  airspace 
designations  are  published, 
respectively,  in  paragraphs  4000  and 
6002  of  FAA  Order  7400.9G.  dated 
September  1.  1999.  and  effective 
September  16, 1999.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  and  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

Regulatory  Evalnatian  Summary 

Changes  to  Federal  Regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  businesses  and  other  small 
entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  Would  generate  benefits  that 
justify  its  minimal  costs  and  is  not  a 
"significant  regulatory  action  "  as 
defined  in  the  Executive  Order:  (2)  Is 
not  significant  as  defined  in  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures:  (3) 
Would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities: 
(4)  Would  not  constitute  a  bamer  to 
international  trade:  and  (5)  Would  not 
contain  any  Federal  intergovernmental 
or  private  sector  mandate.  These 
analyses  are  summarized  here  in  the 
preamble,  and  the  full  Regulatory 
Evaluation  is  in  the  docket. 

The  proposed  rule  would  revoke  the 
Class  C  airspace  area  at  Sacramento 
McClellan  AFB,  establish  a  Qass  E 
surface  area  at  McClellan  AFB,  and 
modify  the  existing  Class  C  airspace 
area  at  Sacramento  International 
Airport.  The  Sacramento  International 
Airport  Class  C  airspace  area  would.be 
modified  by  expanding  its  boundary  to 
the  east.  This  modification  is  necessary 
to  retain  Class  C  airspace  protection 
overlying  the  Rio  Linda  airport  located 
in  the  revoked  McClellan  AFB  Class  C 
airspace  area. 
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The  FAA  has  determined  that  the 
modification  of  the  Sacramento  terminal 
area  would  result  in  negligible  costs  to 
the  agency  and  no  additional  costs  to 
airspace  users.  The  proposed  rule  would 
impose  a  one-time  cost  of  approximately 
$200  on  the  agency  in  order  to  inform 
pilots  of  the  airspace  changes.  Changes 
to  sectional  charts  would  occur  during 
the  chart  cycle  and  would  cause  no 
additional  costs  beyond  the  normal 
update  of  the  charts.  Any  additional 
FAA  administrati%'e  demands 
(personnel,  equipment,  and  facilities) 
generated  by  this  action  would  be 
absorbed  by  existing  resources.  Aircraft 
owners  and  operators  would  not  incur 
costs  for  additional  equipment  because 
they  are  already  operating  in  Class  C 
airspace  area  at  Sacramento 
International  Airport  and  at  McClellan 
AFB. 

The  modification  of  the  Sacramento 
terminal  area  would  enhance 
operational  efficiency  while 
maintaining  aviation  safety.  The 
revocation  of  the  McClellan  Class  C 
airspace  area  would  allow  visual  flight 
rule  users  additional  airspace  in  which 
to  transition  to  and  from  satellite 
airports  and  around  the  proposed 
Sacramento  Class  C  airspace  area.  The 
FAA  contends  that  the  proposed  rule 
would  reduce  circumnavigation  cost  for 
some  general  aviation  (GA)  operators 
and  improve  the  flow  of  air  traffic 
operations  into,  out  of,  and  through  the 
Sacramento  terminal  area.  As  a  result  of 
the  negligible  costs  and  safety  and 
efficiency  benefits,  the  FAA  has 
determined  that  the  proposed  rule 
would  be  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(the  ACT)  establishes  'as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
govenunental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  soUcil  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  Tlie  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jtuisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 


regulatory  flexibility  analysis  (RFA)  as 
described  in  the  AcL 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expev-ted 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

This  proposed  rule  is  not  expected  to 
have  a  significant  impact  on  commercial 
and  GA  operators  who  presently  use  the 
Sacramento  International  Airport  and 
are  already  equipped  to  operate  within 
the  proposed  Sacramento  Class  C 
airspace  area.  As  for  aircraft  that 
regularly  fly  through  the  existing 
McClellan  AFB  terminal  area,  the 
revocation  of  the  Class  C  airspace  area 
and  establishment  of  a  Class  E  surface 
area  would  not  impose  any  additional 
equipment  or  navigational  costs  on 
these  operators.  Therefore,  there  would 
be  no  additional  cost  to  these  entities. 

Accordingly,  pursuant  to  the 
Regulator)'  Flexibiliti-  Act.  5  U.S.C. 
605(b),  the  FAA  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FAA  solicits  comments 
from  affected  entities  with  respect  to 
this  finding  and  determination. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  U.S.  goods 
and  services  to  foreign  countries  or  the 
import  of  foreign  goods  and  ser\'ices 
into  the  United  States. 

Unfunded  Mandates  Assessment 

Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22. 1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  SlOO  million  or  more 
(when  adjusted  annually  for  infiation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act.  2  U.S.C.  1534(a).  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate. "  A 
"signfficant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 


that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act. 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantlv  or 
uniquely  affect  small  goveriunents.  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  for 
these  small  governments  to  provide 
input  in  the  development  of  regulaton' 
proposals. 

This  proposed  rule  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandates.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

T1>e  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aulhoritr;  -is  L'.S.C.  106(g).  40103.  401 13. 
40120:  E.O.  10«54.  24  FR  9S65,  3  CFR,  19S9- 

1963  Comp..  p  :iBO. 

{71.1    [Amended) 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1. 1999.  and  effective 
September  16. 1999,  is  amended  as 
follows: 

Paragraph  4000-SubpaH  C— Class  C 
AimpacH. 


AWF  CA  C  Sacramenlo.  McClellan  AFB.  CA 
1  Removed) 


AWP  CA  C  Sacramento  International 
Airport,  CA  (Rsvisedl 

Sacramenlo  Intemalionat  .Air]>on.  CA 
(Lai  3S''4r4't"  N..  long.  121°35'27"  W  ) 

Riogo  Flight  Strip 

(Lai.  38°45'15"  N..  long.  12r.33'47"  W.j 

Nalomas  Field 


67S28 
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(Ul.  38°38'JB"N..  long.  12r30'55"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.100  feel  MSL 
within  a  S-mile  radius  of  the  Sacramento 
International  Airport,  excluding  that  airspace 
within  a  2-mile  radius  of  Riego  Flight  Strip, 
and  that  airspace  within  a  2-mile  radius  of 
Natomas  Field,  and  that  airspace  east  of  the 
002(  bearing  from  Natomas  Field;  and  that 
airspace  extending  upward  from  1,600  feet 
MSL  to  4,100  feet  MSL  within  a  ID-mile 
radius  of  Sacramento  International  Airport. 


Paragiuph  6002 — Class  E  Airspace 
Designated  as  Surface  Aieas. 


AWP  CA  E2  Sacramenlo.  McCktlan  AFB, 
CA  (Newj 

Sacramento,  McClellan  AFB.  CA 

(Lat.  38°40'04'N..  long.  121=24'D2"  W] 
That  airspace  extending  upward  &om  the 
surface  within  a  4.3-mile  radius  of  McClellan 
AFB  excluding  that  airspace  within  the 
Sacramento  International  Airport  Class  C 
surface  aiBa. 
*         •         *         •         * 

Issued  in  Washington,  DC  on  November  23. 
1999. 

Reginald  C.  Matthews, 
Manager.  Airspace  and  Rules  Division. 
IFR  Doc  99-31283  Filed  12-1-99;  B:4S  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2MO-AJ44 

Well-groundad  Claims 

agency:  Oeparttnent  of  Veterans  Afiairs, 
ACTION:  Proposed  rule, 

summary:  The  Department  of  Veterans 
,\ffairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning  a 
claimant's  statutory  responsibility  to 
support  his  or  her  claim  with  adequate 
evidence  to  make  the  claim  "well 
grounded."  The  proposed  rule  also 
addresses  VA's  duty  to  help  claimants 
who  have  lUed  well-grounded  claims 
obtain  evidence  pertinent  to  their 
claims.  The  intended  effect  of  this 
amendment  is  to  establish  clear 
guidelines  regarding  the  types  of 
evidence  that  make  a  claim  well 
grounded;  VA's  duty  to  help  claimants 
obtain  evidence;  and  exceptions  to  the 
well-grounded  claim  requirement. 
DATES:  Comments  must  be  received  on 
or  before  January  31,  2000. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  OfBce  of 
Regulations  Management  (02D}. 
Department  of  Veterans  Affairs,  810 


Vermont  Ave..  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI44."  All 
written  comments  received  will  be 
available  for  pubUc  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8  a.m.  and  4;30 
p.m..  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  lacobs.  Consultant,  Policy  and 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  telephone 
(202)  273-7223. 

SUPPLEMENTARY  INF0RMATK3N:  Section 
5107(a)  of  title  38,  United  States  Code, 
states  that,  except  when  otherwise 
provided  by  the  Secretary,  a  person  who 
submits  a  claim  for  benefits  under  a  law 
administered  by  VA  shall  have  the 
burden  of  submitting  evidence  sufficient 
to  justify  a  belief  by  a  fair  and  impartial 
individual  that  the  claim  is  well 
grounded.  Section  5107(a)  further 
requires  the  Secretary  of  Veterans 
Affairs  to  assist  "such  a  claimant"  in 
developing  the  facts  pertinent  to  the 
claim.  Both  the  United  States  Court  of 
Appeals  for  Veterans  Claims  (CAVC) 
and  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit  (Federal  Circuit) 
have  construed  this  statutory  language 
as  requiring  a  claimant  to  submit  a  well- 
groiuided  claim  before  VA  has  a  duty  to 
help  him  or  her  obtain  any  additional 
evidence  it  needs  to  decide  the  claim  on 
its  merits. 

Although  VA  has  not  defined  the  term 
"well  grounded, '  CAVC  and  the  Federal 
Circuit  have  issued  a  number  of 
decisions  defining  that  term.  A  well- 
grounded  claim  is  "a  plausible  claim, 
one  which  is  meritorious  on  its  own  or 
capable  of  substantiation.  Such  a  claim 
need  not  be  conclusive  but  only 
possible  to  satisfy  the  initial  burden  of 
[5107(a)|.  "  Murphy  V.  Derwinski.  1  Vet. 
App.  78,  81  (1990).  The  Federal  Circuit 
has  affirmed  CAVC  decisions  holding 
that  VA's  statutory  duty  to  assist 
attaches  only  after  a  claimant  submits  a 
well-grounded  claim.  Epps  v.  Gober. 
126  Fad  1464,  1468-69  (Fed.  Cir.  1997), 
cert,  denied  sub.  nom.  Epps  v.  West. 

U.S. 118  S.Ct.  2348  (1998).  In 

Morton  v.  West.  12  Vet.  App.  477,  486 
(1999),  the  CAVC  held  that  VA  has  no 
authority  to  issue  regulations 
inconsistent  with  the  statutory 
requirement  that  claimants  submit 
enough  evidence  to  well  ground  their 
claims  before  VA  is  required  to  assist  in 
developing  the  claims.  The  Morton 
decision,  in  effect,  invalidated  any 


internal  VA  directives  or  procedures 
which  purport  to  volunteer  VA 
assistance  in  all  claims,  even  if  they  are 
not  well  grounded,  by  holding  that  such 
directives  or  procedures  are  inconsistent 
with  section  5107(a). 

In  a  number  of  cases,  both  the  Board 
of  Veterans'  Appeals  (BVA)  and  CAVC 
have  found  that  claims  developed  and 
adjudicated  at  VA's  regional  offices 
were  not  well  grounded.  The  Veterans' 
Claims  Adjudication  Commission, 
established  under  Public  Law  103-446, 
questioned  the  prudence  of  investing 
time  and  resources  in  developing  claims 
that  are  not  well  grounded. 
Furthermore,  the  CAVC  has  noted  that 
if  the  Secretar)',  as  a  matter  of  policy, 
volunteers  assistance  to  establish  well 
groimdedness,  grave  questions  of  due 
process  can  arise  if  there  is  apparent 
disparate  treatment  among  claimants  in 
this  regard.  See  Grivois  v.  Brown.  6  Vet. 
App.  136  (1994). 

Recognizing  the  need  for  clear 
guideUnes  that  can  be  consistently 
applied  both  on  well-grounded  claims 
and  VA's  duty  to  assist,  VA  published 
an  advance  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
October  30,  1998  (63  FR  58336).  This 
notice  invited  comments  on  the 
proposed  policy  and  procedures  VA 
should  adopt  with  respect  to  these 
issues.  We  received  comments  from  the 
American  Legion  (AL);  Disabled 
American  Veterans  (DAV);  the  State  of 
Florida  Department  of  Veterans  Affairs 
(FDVA);  joint  comment  from  AMVETS, 
the  National  Organization  of  Veterans 
Advocates  (NOVA),  and  the  Paralyzed 
Veterans  of  America  (PVA):  Vietnam 
Veterans  of  America  ( WA):  and  three 
concerned  individuals 

Need  to  Write  Regulations 

Several  commenlers,  maintaining  that 
the  courts  have  misconstrued  section 
5107(a)  by  holding  that  a  well-grounded 
claim  is  a  prerequisite  to  VA's  duty  to 
assist  claimants  in  developing  evidence, 
stated  that  VA  should  not  undertake 
rulemaking  on  these  issues  and  thereby 
ingrain  the  error  of  the  courts  in  its 
regulations.  VA  does  not  agree  that  the 
courts  have  misconstrued  section 
5107(a)  in  this  respect.  Moreover,  VA  is 
bound  by  the  precedent  decisions  of  the 
courts  and  their  interpretations  of 
statutes.  We  are,  therefore,  proposing  to 
revise  the  regulations  to  incorporate  the 
courts'  interpretation  of  section  5107(a). 

Another  commenter  stated  that  there 
is  no  need  for  VA  to  undertake 
rulemaking  on  this  issue  because  it 
already  has  binding  rules  in  its 
Adjudication  Procedures  Manual.  M21- 
1 ;  in  agency  circulars:  in  precedential 
general  counsel  opinions;  in  agency 
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guides;  and  in  agency  transmittal  sheets. 
However,  the  Morton  decision  expressly 
concluded  that  provisions  that 
volimteer  VA  assistance  in  all  claims 
even  if  they  are  not  well  grounded, 
conflict  with  the  statute  and  therefore 
create  no  enforceable  rights  for 
claimants.  Although  section  5107(a) 
allows  the  Secretary  to  estabhsh 
exceptions,  those  exceptions  must  be 
established  by  regulation  and  must  be 
consistent  with  the  statute:  it  is. 
therefore,  necessary  for  VA  to  undertake 
rulemaking  on  this  issue.  Provisions  in 
VA  manuals  or  other  internal 
documents  that  are  inconsistent  with 
section  5107(a)  will  be  revised  or 
eliminated  as  necessary. 

Definition  of  a  Well-Grounded  Claim 

One  commenter  suggested  that  we 
define  a  well-grounded  claim  as  one 
accompanied  by  "sufficient  supporting 
evidence  "  to  establish  the  possibility  of 
enUtlement.  While  VA  agrees  in 
principle  with  this  concept,  in  our  view 
the  "sufficient  supporting  evidence" 
language  is  too  vague  for  practical 
implementation. 

A  person  submitting  a  claim  for 
benefits  under  this  part  must  submit 
sufficient  evidence  to  justify  a  belief  by 
a  fair  and  impartial  individual  that  the 
claim  is  well  grounded.  38  U.S.C.  5107. 
The  legislative  history  of  38  U.S.C.  5107 
indicates  that  Congress  intended  that 
"the  claimant  would  have  the  biuxien  of 
adducing  some  evidence  on  each 
element  necessary  to  warrant  the 
granting  of  the  benefit  at  issue."  S.Rep. 
No.  418.  100th  Cong.,  2d  Sess.  32 
(1988).  Consistent  with  the  legislative 
history,  we  propose  to  define  a  well- 
groimded  claim  as  one  for  which  there 
is  some  competent  evidence  with 
respect  to  each  element  necessary  to 
establish  entitlement  to  the  particular 
benefit  sought.  We  believe  that  it  is 
reasonable  to  require  a  claimant  to  show 
the  possibility  that  he  or  she  meets  a 
benefit's  eligibility  requirements  before 
the  government  commits  its  limited 
resources  to  the  time  and  expense  of 
developing  further  evidence. 

Although  the  criteria  for  entitlement 
to  the  various  benefits  administered  by 
VA  differ  depending  upon  the  benefit 
sought,  the  proposed  general  definition 
of  a  well-grounded  claim  is  simple  and 
flexible  enough  to  provide  a  workable 
standard  for  determining  whether 
evidence  well  grounds  a  claim. 
Furthermore,  a  simple  and  clear 
definition  will  not  only  help  claimants 
understand  what  they  have  to  submit  to 
show  they  may  be  quaUfied  for  the 
benefits  sought,  but  it  will  promote 
consistent  treatment  of  claims  by  all  VA 
decision  makers. 


Certain  statutory  and  regiUalory 
presumptions  relieve  claimants  of 
having  to  present  evidence  on  one  or 
more  of  the  elements,  usually  the  nexus 
requirement,  necessary  to  well  ground  a 
claim  by  presuming  the  establishment  of 
those  elements.  To  establish  a  well- 
grounded  claim  for  any  such  benefit,  the 
claimant  must  submit  some  evidence  on 
each  of  the  other  remaining  elements 
necessary  to  establish  entitlement  to  the 
benefit  under  the  applicable  statute  or 
regulation. 

Claimant's  Obligations  and  Evidentiary 
Requirements 

One  commenter  suggested  that  the 
rule  should  state  the  specific  types  of 
evidence  a  claimant  must  submit  to  well 
ground  a  claim.  We  agree  and  propose 
to  include  in  the  rule  examples 
addressing  the  types  of  evidence  needed 
to  well  ground  glaims  for  the  most 
commonly  claimed  benefits.  Another 
conunenter  stated  that  requiring  a 
claimant  to  establish  a  well-groimded 
claim  is  essentially  requiring  the 
claimant  to  prove  entitlement  on  the 
merits.  We  do  not  agree.  While  evidence 
that  is  sufficient  to  grant  a  claim  on  its 
merits  is  unquestionably  suffituent  to 
well  groimd  the  claim,  the  well- 
grounded  requirement  is  a  minimal 
threshold,  requiring  only  enough 
evidence  to  show  that  a  claim  is 
plausible. 

The  claimant's  responsibility  is  to 
submit  enough  evidence  to  justify  a 
belief  that  he  or  she  plausibly  meets  the 
eligibiUty  requirements  for  the  specific 
benefit  sought.  While  the  requirements, 
and  therefore  the  nature  of  the  e\idence, 
will  vary  depending  on  the  benefit 
sought,  we  are  proposing  that  the 
claimant  must,  at  a  minimimi.  establish 
the  possibility  of  entitlement  through 
competent  lay  or  medical  evidence 

We  propose  to  state  that  medical 
evidence  is  competent  when  it  is  offered 
by  a  person  who.  through  education,  is 
qualified  to  offer  a  medical  opinion  on 
a  matter  requiring  medical  oxpertise.  We 
are  not  proposing  that  a  medical 
opinion,  to  be  competent,  must  in  all 
cases  be  rendered  by  an  individual  who 
is  licensed  as  an  "M.D."  or  who  is  board 
certified  in  a  particular  field.  We 
propose  to  slate  that  lay  evidence  is 
competent  when  it  is  offered  by  a 
person  who  has  first-hand  knowledge  of 
facts  or  circumstances  and  relates 
matters  that  can  be  obserx'ed  and 
described  by  a  lay  person.  A  lay  person 
is  not  qualified  to  offer  medical 
opinions  or  to  diagnose  a  medical 
condition.  For  purposes  of  well 
grounding  a  claim,  competent  lay  and 
medical  evidence  would  be  accepted  as 
credible  unless  it  is  incredible  on  its 


face  or  beyond  the  expertise  of  the 
person  making  the  statement.  See 
Robinette  v.  Broivn.  8  Vet.  App.  69,  75- 
76  (1995),  quoting  King  v.  Brown.  5  Vet 
App. 19.  21  (1993). 

In  our  view,  it  would  not  be  feasible 
to  state  specific  standards  for  each  type 
of  VA  benefit  in  light  of  the  variety  of 
benefits  available.  However,  it  is 
important  to  establish  a  workable 
general  definition  of  a  well-grounded 
claim  which  can  be  applied  to  a  claim 
for  any  benefit.  In  this  regard,  we 
propose  to  slate  that  a  claim  is  well 
grounded  if  the  claimant  has  submitted 
some  competent  evidence  with  respect 
to  each  element  necessary  to  establish 
entitlement  to  the  particular  benefit 
sought. 

We  propose  to  define  more 
specifically  the  elements  that  ev-idence 
must  address  in  order  to  well  ground 
claims  for  service-coimecled  disabilitv 
compensation,  nonsorvice-connected 
disability  pension  (pension),  and  claims 
for  increased  compensation  for  a 
service-connected  disability'  because 
they  are  the  types  of  benefits  for  which 
we  receive  the  most  claims 

Well-Grounded  Claim  for  Sendee- 
Connected  Disability  Compensation 

We  propose  to  state  that  lo  well 
ground  a  claim  for  service  connected 
disability  compensation  the  claimant 
must  submit  (1)  competent  medical 
evidence  of  a  current  disabilit)':  (2) 
competent  lay  or  medical  evidence  that 
a  disease  or  injury  was  incurred  in  or 
aggravated  by  service;  and  (3)  competent 
medical  evidence  showing  a  nexus  or 
relationship  between  the  in-service 
disease  or  injury  and  the  ciuxent 
disability.  See  Caluza  v.  Broivn,  7  Vet 
App.  498  (1995),  afTd  78  F.3d  604  (Fed. 
Cir.  1996)  (per  curiam).  Medical 
evidence  is  required  lo  establish  the  first 
element,  that  the  veteran  have  a  current 
disability,  because  the  determinative 
issue  involves  a  medical  diagnosis  and 
lay  testimony  is  not  competent  evidence 
on  this  issue.  Heuer  v.  BroHvi,  7  Vet.     ' 
App.  379,  384  (1995):  Grottveitv. 
Brown.  5  Vet.  App.  91,  93  (1995). 

The  second  element,  in-service 
incurrence  or  aggravation,  may  be 
established  by  either  medical  or  lay 
evidence  depending  on  the  facts  of  the 
case.  Lay  evidence  would  be  sufficient 
where,  for  instance,  it  consists  of 
statements  by  the  claimant  describing 
circumstances  sturounding  an  in-ser\*ice 
injur>'  which  ateoia  nature  that  could 
be  obser\'ed  by  a  lay  person.  As 
previously  noted,  such  lay  testimony, 
for  purposes  of  well  grounding  a  claim.     ^ 
would  be  accepted  as  credible  on  its 
face.  Medical  evidence  in  service 
medical  records,  if  available,  could  also 
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suffice  to  show  that  there  was  inservice 
diagnosis  or  treatment  of  a  disability  or 
in)ur\'.  Caluza. 

The  third  requirement,  a  link  or 
"nexus"  between  the  in-service  incident 
and  the  current  disability,  requires 
competent  medical  evidence.  Again, 
while  such  medical  evidence  need  not 
be  conclusive,  it  must  indicate  the 
medical  plausibility  of  such  a  nexus,  it 
must  be  more  than  speculative  and 
assert  more  than  a  possibility  of  a  link. 
See  Tirpak  v  Denrinski.  2  Vet.  App. 
609,  611  (1992);  BeausoleUv.  Brown.  8 
Vet.  App.  459.  463  (1996).  This 
evidence  may  be  contained,  for 
example,  as  a  notation  in  VA  outpalieni 
treatment  records,  in  VA  or  private 
hospital  reports,  or  in  a  statement  from 
a  private  physician. 

Alternatively,  a  claimant  can  establish 
service  connection  for  a  disability  under 
the  chronicity  and  continuity  criteria 
stated  in  38  CFR  3.303(b).  The 
chronicity  provision  of  §  3.303(b) 
applies  where  evidence,  regardless  of  its 
date,  shows  that  the  veteran  had  a 
chronic  condition  in  service  or  during 
an  applicable  presumption  period  and 
ha.-*  current  signs  and  symptoms  which 
are  present  manifestations  of  the  same 
chronic  disability.  Savage  v.  Gober,  10 
Vet.  App.  488.  495  (1997).  The  evidence 
to  establish  chronicity'  must  be  medical 
unless  it  relates  to  a  condition  for  which 
lay  observation  is  competent.  If  the 
chronicity  provision  does  not  apply,  a 
claim  may  also  be  well  grounded  imder 
the  continuity  provision  of  §  3.303(b)  if 
there  is  medical  evidence  of  a  ciurent 
disability,  competent  lay  or  medical 
evidence  that  a  condition  was  noted  in 
service  or  during  any  presumption 
period:  competent  lay  or  medical 
evidence  of  post-service  continuity  of 
symptoms;  and  competent  medical,  or 
in  some  circumstances  lay.  evidence  of 
a  nexus  between  the  present  disability 
and  the  post  service  symptoms.  Medical 
evidence  would  usually  be  required  to 
establish  a  nexus.  Savage.  10  Vet.  App. 
at  498. 

Well-Grounded  Claim  for  Pension 

We  propose  to  state  that  to  well 
ground  a  pension  claim,  a  claimant 
must  submit  evidence  of  (1)  qualifying 
wartime  service;  (2)  income  within  the 
statutory  requirements  of  38  U.S.C. 
1521;  (3)  medical  evidence  that  the 
claimant  has  a  permanent  disability; 
and  (4)  competent  medical  or  lay 
evidence  that  the  claimant  is  imable  to 
work  because  of  that  disability.  See 
Vargas-GonzaJez  v.  West,  12  Vet.  App. 
321  (1999)  (stating  the  requirements  for 
entitlement  to  pension).  Lay  evidence, 
such  as  a  claimant's  statement  that  he  or 
she  had  war  time  service,  could 


establish  the  first  element  to  well 

ground  a  claim  for  pension.  The 
claimant's  statement  or  other  evidence 
of  current  household  income  would 
sufHce  to  meet  the  second  element.  The 
third  element,  that  the  claimant  has  a 
permanent  medical  condition(s).  would 
require  competent  medical  evidence. 
The  fourth  element,  that  the  claimant  is 
unable  to  work  because  of  that 
disability,  would  require  either 
competent  medical  evidence  or 
competent  lay  evidence,  such  as  a 
statement  from  the  claimant  or  another 
individual  with  first-hand  knowledge  of 
that  fact. 

Weil-Grounded  Claim  for  Increased 
Compensation 

We  propose  to  state  that  a  claimant's 
statement  that  his/her  medical 
condition  has  worsened  is  enough  to 
well  ground  a  claim  for  an  increased 
evaluation  of  a  service  connected 
disability.  The  courts  have  held  that  a 
claim  that  a  condition  has  become  more 
severe  is  well  grounded  where  the 
condition  was  previously  service 
connected  and  rated,  and  the  claimant 
subsequently  asserts  that  a  higher  rating 
is  justified  due  to  an  increase  in  severity 
since  the  last  evaluation.  Proscelle  v. 
Derwinski.  2'Vet.  App.  629.  632  (1992); 
McCaffrey  V.  Brown.  6  Vet.  App.  377. 
381  (1994). 

VA's  Duty  To  Assist 

It  is  only  after  a  claim  for  benefits  is 
well  grounded  that  VA's  duty  arises  to 
assist  a  claimant  in  developing 
additional  evidence  needed  to  decide 
the  claim  on  its  merits.  38  U.S.C.  1507; 
Epps,  supra:  Morton,  supra.  Because  the 
evidence  needed  to  well  ground  a  claim 
is  minimal.  VA  often  will  need 
additional  evidence  to  decide  the  merits 
of  the  claim. 

We  propose  that  when  a  claim  is  well 
grounded.  VA  will  help  the  claimant 
obtain  the  evidence  specified  in  the 
regulation  needed  to  fully  decide  the 
claim  on  its  merits.  This  evidence  may 
include  records  from  federal,  state  or 
local  government  agencies  as  well  as 
private  medical,  employment  and  other 
non-government  records.  To  prevent 
misuse  of  time  and  resources,  and  to 
expedite  an  efficient  request  for  such 
evidence,  we  propose  to  require  the 
claimant  to  (1)  identify  where  any  such 
evidence  may  be  located;  (2)  specify  the 
approximate  time  frame  covered  by  the 
records;  and  (3)  authorize  the  release  of 
the  records  in  a  format  acceptable  to  the 
person  or  agency  holding  them.  We  also 
propose  that  if  VA  is  unable  to  obtain 
these  records  after  reasonable  effort  and 
after  a  reasonable  period  of  time,  it  must 
notify  the  claimant  of  that  fact  and  the 


reason,  if  known,  as  to  why  the  records 
have  not  been  received.  It  would  also 
notify  the  claimant  that  although  VA 
has  a  duty  to  help  him  or  her  obtain 
evidence,  the  claimant  has  the  ultimate 
responsibility  for  producing  it.  and  that 
unless  VA  hoars  from  the  claimant 
within  30  days  from  the  date  on  the 
notice.  VA  will  proceed  to  decide  the 
claim  on  the  basis  of  the  evidence  of 
record.  VA  would  not  pay  any  fees 
required  by  custodians  for  furnishing 
requested  records;  VA  has  no  statutory 
authority  to  do  so.  This  represents  no 
change  from  the  current  requirement 
under  38  CFR  3.159  regarding  payment 
of  fees. 

As  part  of  its  duly  to  assist.  VA  would 
also  schedule  a  VA  examination  if 
medical  evidence  accompanying  the 
claim  is  not  adequate  for  rating 
purposes.  See  38  CFR  3.326. 

Informing  Claimants  of  Evidence 
Needed  To  Well  Ground  Claims 

Almost  all  of  the  commenters  urged 
us  to  require  VA  to  inform  claimants  of 
the  evidence  they  need  to  submit  in 
order  to  well  ground  their  claims.  We 
agree  it  is  fair  and  equitable  for  VA  to 
do  so.  Accordingly,  when  a  claimant 
applies  for  a  VA  benefit,  but  the  claim 
is  not  well  grotmded,  we  propose  to 
require  VA  to  (1)  notify  the  claimant,  in 
writing,  of  that  f^ct:  (2)  notify  the 
claimant  as  to  the  types  of  evidence 
necessary  to  well  ground  the  claim;  and 
(3)  allow  the  claimant  thirty  (30)  days 
from  the  date  on  the  notice  to  submit  it. 
VA  believes  it  is  fair  and  not  unduly 
burdensome  to  allow  the  claimant  30 
days  in  which  to  furnish  evidence 
sufficient  to  well  ground  a  claim 
because  the  "threshold  of  plausibility  to 
make  a  claim  well  grounded  'is  rather 
low.'"  Robinette.  8  Vet.  App.  at  76. 
citing  White  v.  DerwinskJ,  1  Vet.  App. 
519.521  (1991). 

We  believe  that  the  "duty  to  inform" 
proposed  here  will  further  the 
claimant's  understanding  of  his  or  her 
responsibility  to  well  ground  a  claim. 
This  proposed  procedure,  moreover, 
should  afford  the  claimant  an  early 
determination  as  to  whether  the  claim  is 
well  grounded. 

Initial  Claims  Processing 

We  propose  that  VA  determine 
whether  a  claim  is  well  grounded  before 
taking  any  further  action.  If  a  claim  is 
not  well  grounded  upon  an  initial 
review,  the  30-day  time  period  will 
permit  the  claimant  an  opportunity  to 
gather  and  submit  the  limited 
supporting  documentation  needed  to 
well  ground  the  claim. 

Thx«e  commenters  suggested  that  as 
part  of  the  iiutial  claims  processing.  VA 
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should  obtain  service  medical  records 
and  VA  medical  records  as  well  as 
records  from  other  federal  agencies.  One 
commenter  stated  that  VA  should 
distinguish  between  VA  records  and 
non-VA  evidence,  and  require  the 
claimant  to  submit  only  non-VA 
records.  Another  commenter  stressed 
that  VA  should  require  claimants  to 
specifically  identify  any  relevant  VA 
records  to  include  year  of  treatment  and 
type  of  records  related  to  the  claimed 
disability.  We  agree,  in  part,  and 
propose  to  authorize  VA  to  request  VA 
medical  records  which  the  claimant  has 
identified  as  relevant  to  the  claim,  but 
only  if  the  claimant  has  clearly 
identified  the  VA  facilities  and 
approximate  treatment  dates  for  the 
claimed  conditions.  We  believe  it  is 
reasonable  to  obtain  VA  treatment 
records  in  all  claims  where  the  claimant 
asserts  their  relevance,  because  those 
records  are  in  VA  custody,  even  though 
they  may  not  be  in  the  custody  of  the 
office  responsible  for  deciding  the 
claim.  We  believe  it  is  reasonable  to 
require  claimants  to  identify  ;the 
location  and  approximate  dates  of  VA 
treatment  because  it  would  otherwise  be 
extremely  difficult  for  VA  to  determine 
whether  a  claimant  had  ever  received 
treatment  at  any  of  VA's  numerous 
medical  facilities  and  to  identify'  and 
locate  all  records  of  such  treatment. 

We  also  propose  to  authorize  VA  to 
request  service  medical  records  in 
claims  for  service-connected  disability 
or  death  where  they  have  not  already 
been  associated  with  the  claims  file. 
Service  medical  records  are  records  of 
medical  treatment  diuing  active  duty. 
Since  1992.  these  records  have  been 
routinely  sent  to  VA's  Records 
Management  Center  (RMC)  by  the 
railitarv'  units  at  the  time  of  discharge, 
but  were  not  routinely  sent  to  VA  for 
veterans  discharged  prior  to  that  date. 
Existing  claims  processing  procedure 
already  provides  for  the  immediate 
transmission  of  these  records  to  a  VA 
Regional  Office  when  it  establishes  a 
claims  file  for  a  veteran;  preventing  VA 
from  taking  advantage  of  the  availability 
of  these  records  would  serve  no  purpose 
but  to  delay  claims  processing.  In  view 
of  the  long-standing  practice  of 
obtaining  service  medical  records  in  all 
cases,  we  believe  it  would  be  in  the  best 
interests  of  claimants,  as  well  as  VA  and 
the  service  departments,  if  VA  were  to 
continue  to  obtain  these  records  in  all 
cases,  rather  than  requiring  claimants  to 
seek  to  obtain  them  from  the  ser\'ice 
departments.  Further,  because  service 
medical  records  are  highly  relevant  to 
VA  claims,  it  is  preferable  for  VA  to 
obtain  these  records  to  ensure  that  it  has 


a  complete  and  accurate  copy  of  such 
records.  VA  believes  that  in  some  cases, 
service  medical  records  may  contain 
evidence  that  will  well  ground  certain 
elements  of  a  claim,  e.g.,  evidence  of  a 
current  medical  condition  in  the  case  of 
clearly  permanent  conditions,  such  as 
missing  extremities,  or  clearly  chronic 
conditions.  See  Hampton  v.  Gober.  10 
Vet.  App.  481  (1997)  (service  medical 
records  provided  evidence  of  current 
knee  condition). 

Because  VA  does  not  have  a  duty  to 
assist  a  claimant  who  has  not 
established  a  well-grounded  claim,  we 
propose  that  during  the  30-day  period 
during  which  the  claimant  would  be 
allowed  to  submit  the  evidence 
necessary'  to  well  ground  the  claim,  VA 
would  not  schedule  a  VA  examination 
or  attempt  to  obtain  any  private  medical 
or  non-medical  records,  or  other  federal 
or  state  agency  records.  Deferring 
development  until  the  claim  is  well 
grounded  is  consistent  with  38  U.S.C. 
5107.  which  states  that  VAs  duty  to 
assist  does  not  arise  imtil  that  time. 
Furthermore,  it  will  promote 
administrative  efficiency,  by  allowing 
VA  to  schedule  general  and  special 
exams  at  one  time  after  the  30-day 
period  has  expired,  avoiding  the 
"piecemeal "  development  which  delays 
claims  processing  and  decision  making. 

We  propose  that  at  the  end  of  30  days. 
VA  will  review  VA  medical  records  and 
service  medical  records  together  with 
any  evidence  the  claimant  has 
submitted  to  determine  if  a  claim  is  well 
grounded.  If  it  is  not  well  grounded.  VA 
would  deny  the  claim  as  not  well 
grounded,  notify  the  claimant  which 
threshold  requirements  for  the  benefit 
have  not  been  met,  and  advise  the 
claimant  of  his  or  her  right  to  appeal  the 
decision. 

In  cases  where  a  claimant  submits  an 
application  for  benefits  that  contains 
multiple  claims,  some  of  which  are  well 
grounded  and  others  which  are  not.  we 
propose  that  VA  notify-  the  claimant  of 
the  t)'pes  of  evidence  necessary  to  well 
ground  each  claim  that  is  not  well 
grounded,  and  allow  the  claimant  30 
days  from  the  date  on  the  notice  in 
which  to  submit  it.  During  this  30-day 
period.  VA  will  request  service  medical 
records.  It  will  also  request  any  VA 
medical  records  the  claimant  has 
identified  as  relevant  to  any  of  the 
claims,  but  only  if  the  claimant  has 
clearly  identified  the  VA  facilities  and 
approximate  dates  of  treatment  for  the 
claimed  conditions.  VA  will  not 
schedule  a  VA  examination  on  the  well 
grounded  claims  until  the  expiration  of 
30  days.  If,  after  30  days,  VA  has  not 
received  evidence  that  well  grounds 
each  claim,  it  will  deny  the  claims  that 


are  not  well  grounded  and  will  help  the 
claimant  obtain  any  additional  evidence 
that  it  needs  to  determine  entitiemeni  to 
benefits  for  the  well  grounded  claims, 
including  the  scheduling  of  a  VA  exam, 
if  necessary.  We  believe  this  pohcy  will 
allow  VA  to  avoid  "piecemei" 
development  and  promote 
administrative  efficiency,  by  allowing  it 
to  schedule  general  and  special  exams  at 
one  time  after  the  30-day  period  has 
expired. 

Although  we  propose  to  allow  a 
claimant  30  days  to  submit  evidence  to 
well  ground  his  or  her  claim  before  VA 
denies  it.  38  U.S.C.  5103  and  its 
implementing  regulation.  38  CFR 
3.109(a).  allow  a  claimant  one  year  to 
submit  evidence  to  complete  an 
application  for  benefits,  calculated  from 
the  date  that  VA  requests  the  evidence. 
In  our  view,  the  provisions  of  §  3.109(a) 
would  apply  to  evidence  that  VA 
advised  a  claimant  is  necessary  to  well 
ground  a  claim.  In  the  event  that  a 
claimant  has  difficulfy  obtaining  the 
evidence  needed  to  well  ground  his  or 
her  claim,  or  there  is  a  delay^n  the 
receipt  of  VA  medical  records  or  serxice 
medical  records,  we  propose  that  VA 
would  review  any  evidence  received 
after  the  30-day  period,  but  within  one 
year  of  the  date  the  evidence  wa-s 
requested.  This  review  would  be 
conducted  even  if  a  prior  decision 
within  that  one  year  previously 
determined  that  the  claim  was  not  well 
grounded.  VA  would  then  determine, 
based  on  all  the  evidence  of  record, 
whether  the  claim  is  well  grounded.  If 
the  additional  evidence  well  grounds 
the  claim,  VA  will  proceed  to  help  the 
claimant  by  requesting  any  additional 
evidence  needed  to  decide  the  claim  on 
its  merits.  If  the  additional  evidence 
does  not  make  the  claim  well  grounded. 
VA  will  deny  the  claim  as  not  well 
grounded,  inform  the  claimant  of  which 
threshold  requirements  for  the  benefit 
have  not  been  met.  and  advise  the 
claimant  of  his  or  her  right  to  appeal  the 
decision. 

Exceptions  to  the  Requirement  To  File 
a  Weil-Grounded  Claim 

Section  5107(a)  provides  that 
claimants  have  the  burden  of  submitting 
evidence  sufficient  to  justify  a  belief 
that  the  claim  is  well  grounded, 
"(elxcept  when  otherwise  provided  by 
the  Secretar>'  in  accordance  with  the 
provisions  of  this  title."  In  Morton,  the 
court  held  that  VA  manual  provisions 
and  other  internal  documents 
volunteering  VA  assistance  in  all 
claims,  even  when  they  are  not  well 
grounded,  would  be  inconsistent  ivith 
section  5107(a).  VA  agrees.  A  regulation 
offering  VA  assistance  in  all  cases 
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would  not  merely  state  an  exception  to 
the  general  requirements  of  section 
5107(aJ.  but  would,  in  effect,  negate  the 
requirements  of  section  5107(a). 

hi  authorizing  VA  to  create  exceptions 
to  the  well-grounded-claim 
requirements.  Congress  plainly  intended 
that  that  requirement  would  continue  to 
govern  most  cases,  and  that  any 
exceptions  would  be  reasonably  based 
on  special  circumstances.  Accordingly, 
we  have  concluded  that  any  exceptions 
to  the  well-grounded-claim  requirement 
must  be  narrow,  reasonably  based,  and 
not  inconsistent  with  any  statutory 
provision.  We  propose  to  create  five 
exceptions  to  the  requirement  that 
anyone  seeking  VA  benefits  file  a  well- 
grounded  claim. 

First,  we  propose  to  relieve  a  veteran 
who  hies  a  claim  for  disability 
compensation  within  one  year  of  his  or 
her  release  from  active  duty  hom  having 
to  submit  a  well-grounded  claim.  The 
intent  of  Congress,  as  reflected 
throughout  Title  38.  is  to  afford 
recently-relea.sed  veterans  assistance  in 
achieving  a  rapid  social  and  economic 
readjustment  to  civilian  life  and 
attaining  a  higher  standard  of  living  for 
themselves  and  their  dependents. 
Experience  with  World  War  U  veterans 
has  shown  that  it  may  be  very  difficult. 
many  years  after  the  fact,  for  a  veteran 
to  establish  entiUement  to  compensation 
based  on  disabilities  existing  at  the  time 
of  his  or  her  discharge.  Development  of 
claims  filed  within  one  year  of 
discharge  will  provide  a  disabilitv 
baseline  which  could  be  helpful  in 
adjudicating  any  claims  for  service 
connection  filed  in  the  future.  This 
procedure  would  allow  VA  to  compile 
evidence  of  veterans'  medical 
conditions  at  the  time  of  discharge.  The 
one  year  time  period  is  also  consistent 
with  the  time  period  for  the 
manifestation  of  most  of  the 
presumptive  chronic  disabilities  listed 
in  38  CFR  3.309(a).  For  these  reasons, 
we  beUeve  it  is  simply  good  policy  to 
help  veterans  recently  released  from 
active  duty  to  obtain  the  evidence 
needed  to  establish  entitlement  to 
disability  compensation. 

Second,  we  propose  to  relieve 
terminally  ill  claimants  from  having  to 
submit  a  well-grounded  claim.  For  this 
purpose,  we  would  define  a  "terminally 
ill  person"  as  one  who  has  a  medical 
condition  that,  in  the  opinion  of  a 
physician,  is  incurable,  and  will  likely 
result  in  death  within  one  year.  VA 
believes  it  is  reasonable  to  require  some 
competent  medical  evidence  supporting 
a  claimant's  entitlemtnt  to  this 
exception  because  the  claimant  with  a 
medical  prognosis  of  less  than  a  one 
year  life  expectancy  is  likely  to  be 


receiving  treatment  for  the  terminal 
illness  and  would  have  readily  available 
medical  records.  We  believe  this 
exception  is  justified  because  a 
terminally  ill  claimant  is  likely  to  be  too 
incapacitated  to  actively  participate  in 
the  evidence-gathering  process,  and  it  is 
in  his  or  her  best  interest  for  VA  to 
determine  as  quickly  as  possible 
whether  he  or  she  is  entitled  to  the 
claimed  benefit.  Furthermore,  a  quick 
determination  of  entitlement  may  be 
necessary  to  entitle  the  claimant  to  VA 
medical  care.  Finally,  a  quick 
determination  of  entitlement  in  this 
situation  will  increase  the  likelihood 
that  the  veteran  will  have  the  benefit  of 
VA  compensation  during  his  or  her 
lifetime,  and  in  some  instances,  may 
forestall  the  need  to  apply  the  limitation 
on  the  payment  of  accrued  benefits. 

As  one  commenter  noted,  claimants 
who  could  not  afford  private  medical 
treatment  and  have  no  access  to  VA 
medical  care  may  be  disadvantaged  by 
a  requirement  that  they  submit  medical 
evidence  of  a  current  disability  or 
evidence  of  nexus.  We  agree.  Therefore, 
as  a  third  exception,  we  propose  to 
relieve  a  claimant  who  submits 
evidence  from  a  medical  provider  that 
he  or  she  has  been  denied  medical 
treatment  within  the  past  12  months  for 
lack  of  funds,  from  the  requirement  to 
submit  a  well-grounded  claim. 

Fourth,  we  propose  to  reUeve  a 
veteran  who  files  a  claim  for  service 
connection  for  post  traumatic  stress 
disorder  (PTSD)  from  submitting  a  well- 
grounded  claim  if  he  or  she  submits 
competent  evidence  that  he  or  she  was 
engaged  in  combat  with  the  enemy,  and 
competent  medical  evidence  that  he  or 
she  is  experiencing  symptoms  of  PTSD. 
Medical  evidence  of  a  nexus  would  not 
be  required  for  the  purposes  of  well 
grounding  the  claim.  While  the 
requirement  to  well  ground  a  claim  is  a 
low  threshold,  we  are  concerned  that 
veterans  who  underwent  the  stress  of 
combat  and  ciurently  are  diagnosed 
with  PTSD  not  suffer  additional  stress 
in  attempting  to  gather  evidence  during 
the  claims  process  and  should  be 
afforded  special  assistance  in 
developing  the  claim  prior  to  it  being 
determined  to  be  well  grounded. 

Fifth,  we  propose  to  relieve  a  veteran 
from  submitting  a  well-grounded  claim 
for  service  cormection  for  PTSD  if  he  or 
she  submits  competent  evidence  that  he 
or  she  was  a  victim  of  sexual  assault  in 
service  and  competent  medical  evidence 
that  he  or  she  is  experiencing  symptoms 
of  PTSD.  Medical  evidence  of  a  nexus 
would  not  be  required  for  the  purposes 
of  well  grounding  the  claim.  Competent 
evidence  would  include  a  lay  statement 
describing  the  claimed  in-service 


incident  of  sexual  assault.  VA  is  aware 
that  5e.xual  assault  in  service  is  often 
undocumented.  It  has  provided  special 
guidance  lo  its  Regional  Office 
personnel  on  developing  the  evidence  to 
support  such  claims.  VA  believes  that 
veterans  who  have  been  traumatized  by 
sexual  assault  should.not  suffer 
additional  stress  by  attempting  to  gather 
evidence  during  the  claims  process  and 
should  be  afforded  assistance  in 
developing  the  claim  prior  lo  it  being 
determined  to  be  well  grounded. 
Consistent  with  these  proposed 
changes,  we  also  propose  to  revise  38 
CFR  3.103  to  clarify  that  VA's  duty  to 
assist  arises  after  a  claimant  submits  a 
well-grounded  claim.  The  adoption  of 
the  proposed  provision  as  a  final  rule 
would  also  necessitate  corresponding 
changes  in  Manual  M21-1.  including 
but  not  limited  to  Part  UI  paragraphs 
1.01(a);  1.03(a);  2.01;  5.19;  5.20;  Part  VI, 
paragraphs  1.01(b).  2.08.  and  2.10  which 
relate  to  VA  developing  all  pertinent 
facts  to  well  ground  a  claim:  fully 
developing  claims  before  a  decision  is 
made  on  well  groundedness;  types  of 
evidence  that  may  serve  to  establish 
reasonable  probability  of  a  well- 
grounded  claim;  and  prohibiting  the 
denial  of  a  claim  before  all  efforts  lo 
assist  have  been  exhausted. 

AppUcations 

Claims  are  initiated  by  submitting  to 
VA  completed  application  forms.  The 
forms  have  been  approved  by  OMB  (VA 
form  21-526.  OMB  Control  No.  2900- 
0001;  VA  form  21-527,  OMB  Control 
No.  2900-0002;  VA  form  21-534.  OMB 
ConU-ol  No.  2900-0004;  VA  form  21- 
551,  OMB  Control  No.  2900-0027;  VA 
Form  21-0304.  OMB  Confrol  No.  2900- 
0572;  VA  Form  21-4138,  OMB  Control 
No.  2900-0075. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  given  year. 
This  final  rule  will  have  no 
consequential  effect  on  State,  local,  or 
tribal  goveriunents. 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
by  OMB  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  these  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
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they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  6OI-6I2'  The 
reason  for  this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  individuals 
could  be  direcily  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  these 
amendments  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  section  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100. 
64.101,  64.104.  64.105.  64.106.  64.109. 
and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans. 
Vietnam. 

Approved:  November  18,  1999. 
Togo  O.  West.  |r„ 
SecKtory  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  proposed  to 
be  amended  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unlesw 
otherwisH  noted. 

13.103    [Amended] 

2.  In  §  3.103.  paragraph  (a)  is 
amended  by  adding  "who  has  filed  a 
well-grounded  claim  "  inunediately  after 
"to  assist  a  chnmant". 

3.  Section  3.159  is  revised  to  read  as 
follows: 

g3.1S9  Claimant's  responsibility  to  sutHnit 
a  well-grounded  claim  and  VA's  duty  to  help 
a  claimant  obtain  evidence. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Well-gmunded  claim  means: 

(i)  A  claim  meeting  the  provisions  of 
paragraphs  (b)(2),  (b)(3).  or  (b)(4)  of  this 
section;  and 

(ii)  For  any  benefit  under  this  part  for 
which  VA  has  not  established  specific 
criteria  for  determining  whether  a  claim 
for  that  benefit  is  well  grounded,  means 
a  claim  for  which  there  is  some 
competent  evidence  with  respect  to 
each  element  necessary  to  establish 
entitlement  to  the  particular  benefit 
sought. 

(2)  Competent  evidence  means 
evidence  offered  bv  an  individual  who 


is  qualified  by  training  or  experience  to 
offer  an  opinion  on  a  matter.  Lay 
evidence  is  competent  when  it  is  offered 
by  a  person  who  has  first-hand 
knowledge  of  facts  or  circumstances  and 
relates  matters  that  can  be  observed  and 
described  by  a  lay  person.  Medical 
evidence  is  competent  when  it  is  offered 
by  a  person  who.  through  education,  is 
qualified  to  offer  a  medical  opinion  on 
a  matter  requiring  medical  expertise. 

(3)  A  terminally  ill  person  means  one 
who  has  a  medical  condition  that  in  the 
opinion  of  a  physician  is  incurable,  and 
will  likely  result  in  death  within  twelve 
months. 

(b)  Claimant's  responsibility  to  file  a 
well-grounded  claim.  A  person  claiming 
VA  benefits  must  subinit  sufficient 
evidence  to  justify  a  belief  by  a  fair  and 
impartial  individual  that  the  claim  is 
well  grounded.  Evidence  does  not  have 
to  prove  entitlement  to  a  benefit  in  order 
to  well  ground  a  claim,  but  there  must 
be  some  competent  evidence  addressing 
each  element  necessar>'  to  establish 
entitlement  to  the  benefit.  VA  will 
presume  evidence  is  credible  for  the 
purpose  of  making  a  claim  well 
grounded  unless  it  is  incredible  on  its 
face  or  beyond  the  expertise  of  the 
person  making  the  statement.  If  a 
regulatory  or  statutory  presumption 
relieves  a  claimant  from  having  to 
submit  evidence  on  specific  elements  to 
establish  entitlement  to  a  benefit,  the 
claimant  need  not  submit  evidence  on 
those  elements  to  well  ground  the  claim. 
See,  e,g.,  38  CITl  3.304(1);  3.309;  3.316: 
3.317. 

(1)  Exceptions  VA  will  help  the 
claimant  obtain  additional  evidence 
pertinent  to  the  claim  even  though  the 
claim  is  not  well  grounded: 

(i)  If  a  claimant  files  a  claim  for 
disability  compensation  within  one  year 
of  his  or  her  release  from  active  military, 
naval,  or  air  service; 

(ii)  If  a  claimant  submits  evidence 
from  a  medical  provider  that  he  or  she 
has  been  denied  medical  treatment 
within  the  pa.st  12  months  due  to  lack 
of  funds; 

(iii)  If  a  claimant  submits  competent 
medical  evidence  that  be  or  she  is 
terminally  ill: 

(iv)  If  a  claimant  submits  competent 
evidence  that  he  or  she  was  engaged  in 
combat  with  the  enemy,  and  competent 
medical  evidence  that  he  or  she  is 
experiencing  symptoms  of  post 
traumatic  stress  disorder;  or 

(v)  If  a  claimant  submits  competent 
evidence  that  be  or  she  was  a  victim  of 
sexual  assault  in  service  and  competent 
medical  evidence  that  he  or  she  is 
experiencing  symptoms  of  PTSD. 

(2)  Disability  compensation.  A 
claimant  may  well-ground  a  claim  for 


disability  compensation  in  one  of  three 
'wavs: 

(i)  Generally,  by  submitting 
competent  medical  evidence  of  a 
current  disability:  competent  medical 
or.  in  cases  where  the  condition  ii 
observable  by  a  lay  person,  lay 
evidence,  that  a  disease  or  injiuy  was 
incurred  in  or  aggravated  by  service  or 
during  an  applicable  presumption 
period:  and,  in  the  case  of  inservice 
disease  or  injury,  competent  medical 
evidence  indicating  that  there  is  a 
plausible  link  between  the  current 
disability  and  the  inservice  disease  or 
injury. 

-    (ii)  Where  the  claimant  claims  service 
connection  for  a  chronic  disability,  by 
submitting  competent  medical  evidence 
that  he  or  she  currently  has  a  chronic 
disability:  competent  medical  or  where 
the  disability  is  observable  by  a  lay 
person,  lay  evidence  that  the  chronic 
disability  existed  in  service  or  during  an 
applicable  presumption  period;  and 
competent  medical  evidence  that  he  or 
she  has  current  signs  and  symptoms 
which  are  manifestations  of  the  same 
chronic  disability.  38  CFR  3.303(b). 

(iii)  Where  the  claimant  claims 
service  connection  for  a  disability 
whose  symptoms  have  existed 
continuously  since  service,  by 
submitting  competent  medical  or  where 
the  disability  is  observable  by  a  lay 
person,  lay  evidence  that  a  disability 
existed  during  ser\ice  or  any  applicable 
presumptive  period:  competent  medical 
or  where  the  disability  is  observable  by 
a  lay  person,  lay  eWdence  that  signs  or 
symptoms  of  that  disability  have  existed 
continuously  from  the  time  of  service  to 
the  time  the  disability  was  first  * 

definitely  diagnosed;  and  competent  ' 
medical  evidence  that  the  claimant 
currently  has  the  same  disabilitv.  38 
CFR  3.303(b). 

(3)  Increased  disability  compensation 
A  veteran's  statement  that  his  or  her 
service-connected  disability  has 
worsened  is  sufficient,  on  its  own.  to 
well  ground  a  claim  for  increased 
compensation  benefits. 

(4)  DisohiUly  Pension  To  well  ground 
a  claim  fcr  nonser\ice-connected 
disability  pension,  a  claimant  must 
submit: 

(i)  Evidence  of  qualifying  wartime 
service; 

(ii)  Evidence  of  income  within  the 
statutorv  requirements  of  38  U.S.C 
1521: 

(iii)  Ciompetent  medical  evidence  that 
the  claimant  has  a  permanent  disability; 
and 

(iv)  Competent  medical  or.  where  the 
disability  is  observable  by  a  lay  person, 
lay  evidence  that  the  claimant  is  unable 
to  work  because  of  that  disability. 
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(c)  VA  's  duty  to  help  claimants  obtain 
evidence.  Upon  receipt  of  any  claim.  VA 
will  determine  whether  it  is  well 
grounded  before  taking  any  further 
action. 

1.1)  If  a  claim  is  well  grounded,  except 
as  otherwise  provided  in  p^agraph 
(c)(3)  of  this  section  for  certain  multiple 

claims,  VA  will  help  th^rl^imant    as 

specified  in  this  paragraph.  5bteifl_^' 
additional  relevant  lay  or  medical 
evidence,  of  which  it  is  reasonably 
aware,  that  is  needed  to  establish 
entitlement  to  the  benefit  sought.  VA 
will  obtain  service  medical  records  in 
claims  for  service-connected  disability 
or  death.  Provided  the  claimant  has 
provided  enough  information  to  identify 
and  locate  the  evidence  including  the 
location  and  approximate  dates  and 
time  frame  covered  by  the  records.  VA 
will  request,  directly  from  the  source. 
relevant  existing  evidence  which  is  in 
the  custody  of  military  authorities,  other 
Federal  agencies,  state  and  local 
governmental  authorities.  VA  medical 
facilities,  private  medical  providers, 
current  and  former  employers,  and  other 
non-govemmental  individuals  and 
entities.  If  necessary  for  such  record 
requests,  the  claimant  must  authorize 
the  release  of  records  in  a  form 
acceptable  to  the  person  or  agency 
holding  the  records.  VA  will  not  pay 
any  fees  charged  for  providing  the 
evidence.  If  VA  is  unable  to  obtain  any 
evidence  it  has  requested  after 
reasonable  effort  and  after  a  reasonable 
period  of  time,  it  will  advise  the 
claimant  of  that  fact,  and  of  the  reasons 
why.  if  known.  VA  will  also  advise  the 
claimant  that  he  or  she  is  ultimately 
responsible  for  providing  the  evidence 
and  that  unless  VA  hears  from  the 
claimant  within  30  days  from  the  date 
on  the  notice.  VA  will  proceed  to  decide 
the  claim  on  the  basis  of  the  evidence 
of  record. 

[2]  If  a  claim  is  not  well  grounded,  VA 
will  notify  the  claimant  of  the  types  of 
evidence  necessary  to  well  ground  the 
claim,  and  allow  him  or  her  30  days 
from  the  date  on  the  notice  to  submit  it. 
During  this  30-day  period,  VA  mil 
request  service  medical  records  in 
claims  for  service-connected  disability 
or  death.  It  will  also  request  VA  medical 
records  that  the  claimant  has  identified 
as  relevant  to  the  claim,  provided  the 
claimant  has  provided  enough 
information  to  identif)'  and  locate  the 
evidence  including  the  location  and 
approximate  dates  covered  by  the 
records.  VA  will  not  schedule  a  VA 
examination  or  request  any  other 
evidence  during  this  period.  If.  after  30 
days.  VA  has  not  received  evidence  that 
well  grounds  the  claim,  it  will  deny  the 
claim  as  not  well  grounded. 


[3)  If  an  application  for  benefits 
includes  multiple  claims  with  at  least 
one  claim  that  is  well  grounded  and  one 
that  is  not,  VA  will  notify  the  claimant 
of  the  types  of  evidence  necessarv  to 
well  ground  each  claim  that  is  not  well 
grounded,  and  allow  the  claimant  30 
days  from  the  date  on  the  notice  to 
submit  it.  During  this  30-day  period,  VA 
will  request  service  medical  records.  It 
will  also  request  any  VA  medical 
records  the  claimant  has  identified  as 
relevant  to  the  claim(s).  but  only  if  the 
claimant  has  provided  enough 
information  to  identify  and  locate  the 
evidence  including  the  location  and 
approximate  dates  covered  by  the 
records.  VA  will  not  request  any  other 
evidence  or  schedule  VA  examinations 
for  any  of  the  claims  during  the  30-day 
period.  If.  after  30  days.  VA  has  not 
received  evidence  that  well  grounds 
each  claim,  it  will  deny  the  claims  that 
are  not  well  grounded  and  will  help  the 
claimant  obtain  any  additional  evidence 
as  set  forth  in  paragraph  (c)(1)  of  this 
section  that  it  needs  to  determine 
entitlement  to  the  benefits  for  which  he 
or  she  has  filed  well-grounded  claims. 

(4)  If  a  claim  has  been  denied  as  not 
well  grounded,  VA  will  review  any 
evidence  relevant  to  that  claim  that  it 
receives  within  one  year  from  the  date 
of  notification  to  the  claimant  under 
paragraph  {c)(2)  or  (c)(3)  of  this  section 
to  determine  whether,  based  on  all  the 
evidence  of  record,  the  claim  is  well 
grounded.  See  38  CFR  3.109(a).  If  the 
evidence  received  does  not  well  ground 
the  claim,  VA  will  again  deny  the  claim 
as  not  well  grounded.  If  the  eWdence 
received  well  grounds  the  claim,  VA 
will  help  the  claimant  obtain  any 
additional  evidence  as  set  forth  in 
paragraph  (c)(1)  of  this  section  that  it 
needs  to  determine  entitlement  to  the 
benefit  sought. 

(Authority:  38  U.S.C.  5107) 

IFR  Doc.  99-31076  Filed  12-1-99:  8:45  am] 

■UJNOCOOe  a32IMI1-«> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA-40-9929b;  FRL-6472-91 

Approval  and  Promulgation  of 
Revisions  to  the  Georgia  State 
Implemontation  Plan 

AOENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTXM:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 


revisions  submitted  by  the  State  of 
Georgia  on  Jtily  10. 1998.  These 
revisions  adopt  two  new  rules  for 
reducing  nitrogen  oxides  emissions  in 
the  Atlanta  ozone  nonattalnment  area:  a 
rule  requiring  specific  gasoline 
formulation  in  25  counties  and  a  rule 
establishing  unit-specific  emission 
limits  at  certain  Georgia  Power 
generating  units.  The  revisions  also 
incorporate  federal  requirements  related 
to  permitting  and  wood  furniture 
finishing  and  cleaning  operations  and 
make  technical  corrections  to  certain  air 
quality  rules.  In  addition,  the  revisions 
clarify  requirements  of  Georgia's  Clean 
Fueled  Fleets  Program.  EPA  will  act  on 
the  rule  requiring  specific  gasoline 
formulation  in  25  counties  and  revisions 
submitted  for  regulating  air  emissions 
and  operating  practices  of  existing 
bospital/medical/infectious  waste 
incinerators  that  commenced 
construction,  reconstruction  or 
modification  on  or  before  June  20,  1996 
in  a  separate  Federal  Register  document 
at  a  later  date.  In  the  Final  Rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revisions  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdravra  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  docuiltent  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  January  3.  2000. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notarianni.  Air 
Planning  Branch.  Air.  Pesticides,  and 
Toxics  Management  Division,  EPA 
Region  4.  61  Forsyth  Street,  SW., 
Atlanta.  Georgia  30303. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  inspection  at 
the  following  locations  during  normal 
business  hours.  Interested  persons 
wanting  to  examine  those  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

EPA  Region  4.  Air  Planning  Branch, 
61  Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303.  (To  make  an  appointment,  please 
contact  Michele  Notarianni  at  404-562- 
9031.) 
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Air  Protection  Branch.  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International  Parkway. 
Suite  120.  Atlanta.  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni.  Air  Planning 
Branch.  Air.  Pesticides,  and  Toxics 
Management  Division.  EPA  Region  4,  61 
Forsyth  Street,  SW.,  Atlanta.  Georgia 
30303.  The  telephone  number  is  404- 
562-9031. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
Final  Rules  section  of  this  Federal 
Register. 

DBied:  OctoberlZ.  1999. 
A.  Stanley  Meilnirg, 

Acting  Regional  Administrator.  Region  4. 
IFR  Doc.  99-29448  Filed  12-1-99:  8:45  am) 
BILUNQ  COOE  ISaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[RM)28-01-6974b;  A-1-FRL-6483-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans:  Rhode 
Island:  VOC  Regulations  and  RACT 
Determinations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
several  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Rhode  Island.  These  revisions  establish 
requirements  for  certain  facilities  which 
emit  volatile  organic  compoimds 
(VOCs).  In  the  Final  Rules  section  of 
this  Federal  Register.  EPA  is  approving 
the  Stale's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  January  3.  2000. 


ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director.  Office 
of  Ecosystem  Protection  (mail  code 
CAA).  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
Suite  1100.  Boston.  MA  02114-2023. 
Copies  of  the  State  submittal  and  EPA's 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection. 
U.S.  Environmental  Protection  Agency, 
Region  1,  One  Congress  Street,  11th 
floor.  Boston.  MA  and  Division  of  Air 
and  Hazardous  Materials.  Department  of 
Envirotunental  Management.  291 
Promenade  Street.  Providence.  RI 
02908-5767. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold.  (617)  918-1047. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Autborily:  42  U.S.C.  7401  et  seq. 

Dated:  Novemljer  23.  1999- 
John  P.  DeVillart, 
Regional  Administmtor.  Region  I. 
IFR  Doc.  99-31289  Filed  12-1-99;  8:45  ami 
BiLUNO  COOE  lavno-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2422;  MM  Docket  No.  99-326;  RM- 
9755] 

Radio  Broadcasting  Services:  Bowling 
Green  and  Bardstown,  KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  WRUS. 
Inc..  proposing  the  substitution  of 
Chaimel  244C3  for  Channel  244A  at 
Bowling  Green.  Kentucky,  and  the 
modification  of  Station  WBVR-FMs 
license  accordingly.  To  accommodate 
the  upgrade,  petitioner  also  requests  the 
substitution  of  Channel  244A  for 
Channel  297A  at  Bardstown,  Kentucky, 
and  the  modification  of  Station 
WOKH(FM)'s  license  accordingly. 
Channel  244C3  can  be  allotted  to 
Bowling  Green  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  15.1  kilometers  (9.4  miles'i 
west  at  petitioner's  requested  site.  The 
coordinates  for  Channel  244C3  at 
Bowling  Green  are  37-01-33  North 
Latitude  and  86-37-06  West  Longitude. 
See  Supplementary  Information,  infra. 


DATES:  Comments  must  be  filed  on  or 
before  December  27. 1999.  and  reply 
comments  on  or  before  January  11. 
2000. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Allan  G.  Moskowitz.  Esq..  Kaye. 
Scholer.  Fierman.  Hays  &  Handler. 
L.L.P..  901  15th  Street.  NW..  Suite  1100. 
Washington.  DC  20005  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-326.  adopted  October  27,  1999,  and 
released  November  5,  1999.  The  full  text 
of  this  Commi.ssion  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257).  445  12th  Street.  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic.  (202)  857-3800.  1231  20th  Street. 
NW.,  Washinglon,  DC  20036. 

Additionally.  Chaimel  297A  can  be 
allotted  to  bardstown  with  a  site 
restriction  of  11  8  kilometers  (7.4  miles) 
west  at  petitioner's  requested  site.  The 
coordinates  for  Channel  297A  at 
Bardstown  are  37-47-00  and  85-35-28 
West  Longitude.  In  accordance  with 
Section  1.420(g)(3)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  for  the  use  of 
Channel  244C3  at  Bowling  Green. 
Kentucky,  or  require  petitioner  to 
demonstrate  the  availabihty  of  an 
equivalent  class  channel  for  use  by  such 
parties. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Fflderal  Communicationa  Commj^on. 

lohn  A.  Karoitfoft, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IKR  Doc.  99-30170  Filed  12-1-99:  8:45  ami 

auJNa  cooc  tTis-oi-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Dockat  No.  991 1 16305-930S-01 : 1.0.  No. 
110S99D] 

RIN  0644-AL82 

Designated  Crrticai  Habitat:  Re- 
proposed  Critical  HabHat  for 
Johnson's  Seagrass 

agency:  National  Marine  Fisheries 

Service  (MMFS),  Nationa]  Oceanic  and 

.Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  notice  of  hearing; 

request  for  comments. 

SUMMARY:  NMFS  re-proposes  to 
designate  critical  habitat  for  Johnson's 
seagrass  (Halophila  johnsonii]  pursuant 
to  section  4  of  the  Endangered  Species 
Act  (ESA).  fohnson's  seagrass  is  found 
on  the  east  coast  of  Florida  from 
Sebastian  Inlet  to  central  Biscayne  Bay. 
Within  this  range.  10  areas  are  proposed 
for  critical  habitat:  a  portion  of  the 
Indian  River  Lagoon,  north  of  the 
Sebastian  Inlet  Channel:  a  portion  of  the 
Indian  River  Lagoon,  south  of  the 
Sebastian  Inlet  Channel:  a  portion  of  the 
Indian  River  Lagoon  near  the  Fort  Pierce 
Inlet:  a  portion  of  the  Indian  River 
Lagoon,  north  of  the  St.  Lucie  Inlet:  a 
portion  of  Hobe  Sound:  a  site  on  the 
south  side  of  Jupiter  Inlet;  a  site  in 
central  Lake  Worth  Lagoon:  a  site  in 
Lake  Worth  Lagoon.  Boynton  Beach:  a 
site  in  Lake  Wyman.  Boca  Raton:  and  a 
portion  of  the  Biscayne  Bay  Aquatic 
Preserve. 

The  designation  of  critical  habitat 
provides  explicit  notice  to  Federal 
agencies  and  the  public  that  these  areas 
and  features  are  vital  to  the  conservation 
of  the  species. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  January  3.  2000.  A 
public  bearing  on  this  proposed  action 
is  scheduled  for  Thursday.  December 
16,  1999.  from  7:00  p.m.^:00  p.m. 
AOORESSES:  Written  comments  on  this 
proposed  designation  of  critical  habitat 
should  be  addressed  to  Mr.  Charles 
Oravetz.  Assistant  Regional 
Administrator.  Protected  Resources 
Division.  NMFS.  Southeast  Regional 


Office.  9721  Executive  Center  Drive 
North.  St.  Petersburg.  Florida  33702- 
2432.  Comments  may  be  sent  via 
facsimile  (fax)  to  727-570-5517. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  A 
public  hearing  on  this  proposal  will  be 
held  at  thj^outh  Florida  Water 
Management  District  auditorium.  3301 
Gun  ClublRoad.  West  Palm  Beach. 
Florida.  33416-1680  (see  DATES). 
FOB  FURTHER  INFORMATION  CONTACT: 
Layno  Bolen.  SoutheasI  Region. 
Protected  Resources  Division.  NMFS. 
727-570-6312.  Iayne.bolen®noaa.gov or 
Marta  Najnmack.  Office  of  Protected 
Resources^  NMFS.  301-713-1401, 
tnarta.naminack®noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  published  a  proposed  rule  to 
list  Johnson's  seagrass  as  a  threatened 
species  on  September  15.  1993  (58  FR 
48326)  and  a  proposed  rule  to  designate 
critical  habitat  on  August  4. 1994  (59  FR 
39716).  A  public  hearing  on  both  the 
proposed  listing  and  critical  habitat 
designation  was  held  in  Veto  Beach. 
Florida,  on  September  20. 1994.  As  a 
result  of  public  input  during  the 
comment  period.  NMFS  postponed 
further  action  on  listing.  NMFS 
reopened  the  comment  period  for  the 
proposed  listing  on  April  20. 1998  (63 
FR  19468).  In  order  to  update  the 
original  status  report  (Kenworthy.  1993) 
and  to  include  iixformation  from  new 
field  and  laborator>'  research  on  species 
distribution,  ecology,  genetics  and 
phylogeny.  NMFS  convened  a  workshop 
on  the  biology,  distribution,  and 
abundance  of  H.  johnsonii.  The  results 
of  this  workshop  were  summarized  in 
the  proceedings  (Kenworthy.  1997) 
submitted  to  NMFS  on  October  15. 
1997.  The  final  rule  to  list  Johnson's 
seagrass  as  a  threatened  species  was 
published  bv  NMFS  on  September  14. 
1998  (63  FR  49035). 

On  February  23. 1999.  NMFS 
established  and  convened  a  recovery 
team  to  prepare  a  recovery  plan  and 
develop  recommendations  for  critical 
habitat  for  Johnson's  seagrass.  Based  on 
these  recommendations  and  the  best 
available  scientific  data  on  the 
distribution,  ecology  and  genetics  of  this 
species.  NMFS  has  developed  a  new 
proposal  to  designate  critical  habitat  for 
Johnson's  seagrass.  A  draft  recovery 
plan  for  Johnson's  seagrass  is 
anticipated  by  January  2000. 

The  proposed  designation  identifies 
those  physical  and  biological  features  of 
the  habitat  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 


consideration  or  protection.  The 
economic  and  other  impacts  resulting 
from  designating  critical  habitat,  over 
and  above  those  that  result  from  listing 
the  species,  are  expected  to  be  minimal. 

NMFS  has  completed  a  conference 
opinion  with  the  U.S.  Army  Corps  of 
Engineers  (COE)  on  maintenance 
dredging  which  will  be  used  to  fulfill 
the  ESA  section  7  considtation 
requirement.  NMFS  expects  that  normal 
maintenance  dredging  activities  and 
routine  operations  on  ports  will  not  be 
negatively  impacted  by  this  proposed 
critical  habitat  designation. 

Critical  HabiUt 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  prudent 
and  determinable.  NMFS  designate 
critical  habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  NMFS  has 
determined  that  sufTicient  information 
exists  to  propose  designating  critical 
habitat  for  Johnson's  seagrass  currently 
listed  as  threatened  under  the  ESA. 
NMFS  will  consider  all  available 
information  and  data  in  finalizing  this 
proposal. 

Tne  use  of  the  term  "essential 
habitat"  within  this  document  refers  to 
critical  habitat  as  defined  by  the  ESA 
and  should  not  be  confused  with  the 
requirement  to  describe  and  identify 
Essential  Fish  Habitat  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
use.  1801  etseq. 

DeBnitioD  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  ESA  as  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  *   "   *  on  which 
are  found  those  physical  or  biological 
featiires  (I)  essential  to  the  conservation 
of  the  species  and  (11)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  •  *  ' 
upon  a  determination  by  the  Secretary 
of  Commert:e  (Secretary)  that  such  areas 
are  essential  for  the  conservation  of  the 
species."  The  term  "conservation",  as 
defined  in  section  3(3)  of  the  ESA, 
means""*   *  to  use  and  the  use  of  all 
methods  and  procedures  which  are 
necessary  to  bring  any  endangered 
species  or  threatened  species  to  the 
point  at  which  the  measiues  provided 
pursuant  to  this  Act  are  no  longer 
necessary." 

In  designating  critical  habitat.  NMFS 
must  consider  the  requirements  of  the 
species,  including:  (1)  space  for 
individual  and  population  growth,  and 
for  normal  behavior:  (2)  food,  water,  air. 
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light,  minerals,  or  other  nutritional  or 
physiological  requirements:  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  or  rearing  of  offspring: 
and.  generally.  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species  (50  CFR 
424.12(b)). 

In  addition.  NMFS  must  focus  on  and 
list  the  known  physical  and  biological 
features  (primary  constituent  elements) 
within  the  designated  area(s)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  essential  features  may 
include,  but  are  not  limited  to.  food 
resources,  water  quality  or  quantity,  and 
vegetation  and  sediment  types  and 
stabilit>-  (SO  CFR  424.12(b')). 

Consideration  of  Economic  and  Other 
Factors 

The  economic,  environmental  and 
other  impacts  of  a  designation  must  also 
be  evaluated  and  considered.  NMFS 
musi  identify  present  and  future 
activities  that  may  adversely  modify  the 
proposed  critical  habitat  or  bo  affected 
by  a  designation.  An  area  may  be 
excluded  from  a  critical  habitat 
designation  if  NMFS  determines  that  the 
overall  benefits  of  exclusion  outweigh 
the  benefits  of  designation,  unless  the 
exclusion  will  result  in  the  extinction  of 
Uie  species  (16  U.S.C.  1533(b)(2)). 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impacts  that  specifically  result  from 
designating  critical  habitat  above  the 
economic  and  other  impacts  attributable 
to  listing  the  species  or  resulting  from 
other  authorities.  These  incremental 
impacts  are  expected  to  be  minimal  (see 
Significance  of  Designating  Critical 
Habitat  section).  In  general,  the 
designation  of  critical  habitat  highlights 
geographical  areas  of  concern  and 
reinforces  the  substantive  protection 
resulting  from  the  listing  itself 

Impacts  attributable  to  listing  include 
those  resulting  bom  the  "take" 
prohibitions  under  section  9  of  the  ESA 
and  associated  regulations.  The  term 
"take",  as  defined  in  the  ESA.  means 
"to  harass,  harm,  pursue,  himt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct."  (16  U.S.C.  1532(19)).  Harm 
can  occur  through  destruction  or 
modification  of  habitat  (whether  or  not 
designated  as  critical)  that  significantly 
impairs  essential  behaviors,  including 
breeding,  feeding,  rearing  or  migration 
(64  FR  60727:  November  8, 1999). 

Section  9  of  the  ESA  prohibits  certain 
activities  that  directly  or  indirectly 


affect  endangered  species.  These 
prohibitions  apply  to  all  individuals, 
organizations,  and  agencies  subject  to 
U.S.  jurisdiction.  Section  9  prohibitions 
apply  automatically  to  endangered 
species:  as  described  here,  this  is  not  the 
case  for  threatened  species.  Section  4(d) 
of  the  ESA  directs  the  Secrelan'  to 
implement  regulations  "to  provide  for 
the  conservation  of  llhteatenedj 
species"  that  may  include  extending 
any  or  all  of  the  prohibitions  of  section 
9  to  threatened  species. 

Section  9(a)(2)(E)  uf  the  ESA  also 
prohibits  violations  of  protective 
regulations  for  threatened  species  of 
plants  implemented  under  section  4(d). 
NMFS  may  issue  protective  regulations 
pursuant  to  section  4(d)  for  Johnson's 
seagrass  in  a  future  rulemaking. 

Impacts  attributable  to  listing  also 
include  those  resulting  from  the 
responsibility  of  all  Federal  agencies 
under  section  7  of  the  ESA  to  ensiue 
that  their  actions  are  not  likely  to 
jeopardize  endangered  or  threatened 
species.  An  action  could  be  likely  lo 
jeopardize  the  continued  existence  of  a 
listed  species  through  the  destruction  or 
adverse  modification  of  its  habitat, 
whether  or  not  that  habitat  has  been 
designated  as  critical. 

As  indicated  above.  NMFS  has 
completed  a  conference  opinion  with 
the  COE  on  maintenance  dredging.  This 
conference  opinion  included  an  analysis 
of  the  effects  of  maintenance  dredging 
on  proposed  critical  habitat.  NMFS 
concluded  that  normal  maintenance 
dredging  activities  and  routine 
operations  on  ports  ate  not  likely  to 
destroy  or  adversely  modif>'  proposed 
critical  habitat. 

Significance  of  Designating  Critical 
Habitat 

The  designation  of  critical  habitat 
does  not.  in  itself,  restrict  state  or_ 
private  activities  within  the  area  or 
mandate  any  specific  management  or 
recovery  actions.  A  critical  habitat 
designation  contributes  to  species 
conservation  primarily  by  identifying 
important  areas  and  describing  the 
features  within  those  areas  that  are 
essential  to  the  species,  thus  alerting 
public  and  private  entities  to  the 
importance  of  the  area.  Under  the  ESA. 
the  only  regulator!,'  impact  of  a  critical 
habitat  designation  is  through  the 
provisions  of  section  7.  Section  7 
applies  only  to  actions  with  Federal 
involvement  (e.g..  authorized,  funded, 
or  conducted  by  a  Federal  iigency)  and 
does  not  affect  exclusively  state  or 
private  activities. 

Under  the  ESA  section  7  provisions, 
a  designation  of  critical  habitat  would 
require  Federal  agencies  to  ensure  that 


any  action  they  authorize,  fund,  or  carr\ 
oul  is  not  likely  to  destroy  or  adversely 
modif\'  the  designated  critical  habitat- 
Activities  that  destroy  or  adversely 
modif>'  critical  habitat  are  defined  as 
those  actions  that  "appreciably 
diminish  the  value  of  critical  habitat  for 
both  the  survival  and  recovery"  of  the 
species  (50  CFR  402.02).  Regardless  of  a 
critical  habitat  designation.  Fedora) 
agencies  must  ensure  that  their  actions 
are  not  Ukoly  to  jeopardize  the 
continued  existence  of  the  listed 
species.  Activities  that  jeopardize  a 
species  are  defined  as  those  actions  that 
"reasonably  would  be  expected,  directly 
or  indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  "  of  the  species  (50  CFR 
402.02)!  Using  these  defmitions. 
activities  that  are  likely  to  destroy  or 
adversely  modify  critical  habitat  would 
also  be  likely  to  jeopardize  the  species. 
Therefore,  the  protection  provided  by  a 
critical  habitat  designation  geoerallv 
duplicates  the  protection  provided 
under  the  section  7  jeopardy  provision. 
Critical  habitat  may  provide  additional 
benefits  to  a  species  in  cases  where 
areas  outside  of  the  species'  current 
range  have  been  designated.  In  these 
cases.  Federal  agencies  are  required  to 
consult  with  NMFS  under  section  7  (50 
CFR  402.14  (a)),  when  these  designated 
areas  may  be  affected  by  their  actions 
The  effects  of  these  actions  on 
designated  areas  may  not  have  been 
recognized  but  for  the  critical  habitat 
'  designation. 

A  designation  of  critical  habitat 
provides  Federal  agencies  with  a  clearer 
indication  as  to  when  consultation 
under 'section  7  of  the  ESA  is  required, 
particularly  in  cases  where  the  action 
would  not  result  in  direct  mortality, 
injury,  or  harm  to  individuals  of  a  listed 
species  (e.g..  an  action  occurring  within 
the  critical  habitat  area  when  or  where 
Johnson's  seagrass  is  not  present).  The 
critical  habitat  designation,  in 
describing  the  essential  features  of  the 
habitat,  also  helps  determine  which 
activities  conducted  outside  the 
designated  area  are  subject  to  ESA 
section  7  [i.e.,  activities  that  may  affect 
essential  features  of  the  designated 
area).  For  example,  disposal  of  waste 
material  in  water  adjacent  to  a  critical 
habitat  area  may  affect  an  essential 
feature  of  the  designated  habitat  (water 
quality)  and  would  be  subject  to  the 
provisions  of  section  7  of  the  ESA. 

A  critical  habitat  designation  also 
assists  Federal  agencies  in  planning 
futiu^  actions  because  the  designation 
establishes,  in  advance,  those  habitats 
that  will  be  given  special  consideration 
in  ESA  section  7  consultations.  This  is 
particularly  true  in  cases  where  there 
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are  alternative  areas  that  would  provide 
for  the  conservation  of  the  species  and 
the  success  of  the  action.  With  a 
designation  of  critical  habitat,  potential 
conflicts  between  Federal  actions  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
the  agency's  planning  process. 

Another  indirect  benefit  of 
designating  critical  habitat  is  that  it 
helps  focus  Federal,  stale  and  private 
conservation  and  management  efforts  in 
those  areas.  Recovery  efforts  may 
address  special  considerations  needed 
in  critical  habitat  areas,  including 
conservation  regiilations  that  restrict 
private  as  well  as  Federal  activities.  The 
economic  and  other  impacts  of  these 
actions  would  be  considered  at  the  time 
regulations  are  proposed,  and,  therefore, 
are  not  considered  in  the  critical  habitat 
designation  process.  Other  Federal,  state 
and  local  laws  or  regulations,  such  as 
zoning  or  wetlands  protection,  may  also 
provide  special  protection  for  critical 
habitat  areas. 

Process  for  Designating  Critical  Habitat 

Developing  a  proposed  critical  habitat 
designation  involves  three  main 
considerations.  First,  the  biological 
needs  of  the  species  are  evaluated  and 
essential  habitat  areas  and  features  are 
identified.  If  alternative  areas  exist  that 
would  provide  for  the  conservation  of 
the  species,  such  alternatives  are  also 
identified.  Second,  the  need  for  special 
management  considerations  or 
protection  of  the  areaCs)  or  features  is 
evaluated.  Finally,  the  probable 
economic  and  other  impacts  of 
designating  these  essential  areas  as 
critical  habitat  are  evaluated.  After 
considering  the  requirements  of  the 
species,  the  need  for  special 
management,  and  the  impacts  of  the 
designation,  a  notification  of  the 
proposed  critical  habitat  is  published  in 
the  Federal  Register  for  comment.  After 
considering  all  comments  and  any  new 
information  received  on  the  proposal, 
the  final  critical  habitat  designation  is 
published.  Final  critical  habitat 
designations  may  l>e  revised,  using  the 
same  process,  as  new  data  become 
available. 

A  description  of  the  critical  habitat, 
need  for  special  management 
considerations,  and  impacts  of 
designating  critical  habitat  for  Johnson's 
seagrass  and  the  proposed  action,  are 
described  in  the  following  sections. 

Critical  Habitat  of  lohnson's  Seagrass 

The  biology  of  Johnson's  seagrass  is 
discussed  in  the  final  rule  to  Ust  the 
species  as  threatened  (63  FR  49035, 
September  14.  1998)  and  includes 
information  on  the  current  status  of  the 


species,  its  life  history  characteristics 
and  habitat  requirements,  as  well  as 
projects,  activities  and  other  factors 
affecting  the  species.  The  physical 
habitat  that  supports  Johnson's  seagrass 
includes  both  shallow  intertidal  as  well 
as  deeper  subtidal  zones.  The  species 
prospers  and  is  able  to  colonize  and 
maintain  stable  populations  either  in 
water  that  is  clear  and  deep  (2-5  m)  or 
in  water  that  is  shallow  and  turbid.  In 
tidal  channels,  it  inhabits  coarse  sand 
substrates. 

Based  on  published  reports  and 
discussions  with  seagrass  experts,  the 
distributional  range  of  Johnson's 
seagrass  is  limited  to  the  east  coast  of 
Florida  from  central  Biscayne  Bay 
(25='45'  N.  lat.)  to  Sebastian  hilet  (27°51' 
N.  lat).  There  have  been  no  reports  of 
healthy  populations  of  this  species 
outside  the  presently  known  range. 
Although  the  species  occurs  throughout 
the  Indian  River  Lagoon  and  Lake 
Worth,  the  10  specific  areas  proposed 
for  critical  habitat  encompass  the  largest 
known  contiguous  populations  of 
Johnson's  seagrass,  those  areas  known  to 
have  persistent  populations,  those 
populations  known  to  have  persistent 
flowering,  those  populations  found  to 
have  unique  genetic  variability,  and/or 
populations  that  include  the  northern 
and  southern  limits  of  the  species' 
range. 

Irie  species  is  distributed  in  patches 
within  its  range.  The  dimensions  of 
patches  range  from  a  few  square 
centimeters  to  approximately  327  square 
meters  (sq.m).  'The  survival  of  the 
species  Ukely  depends  on  maintaining 
its  existing  viable  populations, 
especially  the  areas  where  the  larger 
patches  are  found.  The  Sebastian  Inlet 
population  is  believed  to  be  the 
northern  limit  of  its  distribution  and 
includes  flowering  patches  that  have  a 
knowT)  persistence  of  at  least  10  years. 
Ft.  Pierce  Inlet  and  Jupiter  Inlet  are  also 
found  to  have  persistent  and  flowering 
populations.  The  other  areas  proposed 
for  critical  habitat  designation  represent 
the  core  range  of  the  species  where 
Johnson's  seagrass  is  found  to  be 
abundant  compared  to  other  parts  of  its 
range,  exhibits  unique  genetic  make-up. 
or  comprises  the  southern  limit  of  its 
range.  Spread  of  the  species  into  new 
areas  is  limited  by  its  reproductive 
potential.  Johnson's  seagrass  possesses 
only  female  flowers:  thus  vegetative 
propagation,  most  likely  through 
asexual  branching,  appears  to  be  its  only 
means  of  reproduction  and  dispersal.  If 
an  established  community  is  disturbed, 
regrowth  and  reestablishment  are 
extremely  unlikely.  If  extirpated  from  an 
area,  it  is  doubtful  that  the  species 
would  be  capable  of  repopulation  This 


species'  method  of  reproduction 
impedes  the  ability  to  increase 
distribution  as  establishment  of  new 
vegetation  requires  considerable 
stability  in  environmental  conditions 
and  protection  from  human-induced 
disturbances. 

Based  on  the  best  available 
information,  general  physical  and 
biological  features  of  the  areas  proposed 
for  critical  habitat  designation  include 
adequate  water  quality,  salinity  levels, 
water  transparency,  and  stable, 
unconsolidated  sediments  that  are  free 
frt)m  physical  disturbance.  The  specific 
areas  occupied  by  Johnson's  seagrass  are 
those  with  one  or  more  of  the  following 
criteria:  (1)  Locations  with  populations 
that  have  persisted  for  10  years;  (2) 
locations  with  persistent  flowering 
populations:  (3)  locations  at  the 
northern  and  southern  range  limits  of 
the  species:  (4)  locations  with  unique 
genetic  diversity:  and  (5)  locations  with 
a  documented  high  abundance  of 
Johnson's  seagrass  compared  to  other 
areas  in  the  species'  range.  Explanations 
for  these  criteria  are: 

1.  Persistent  populations.  Surveys  of 
H.  jobnsonii  distribution  and  abundance 
in  the  Indian  River  Lagoon  indicate  that 
populations  fluctuate  dramatically.  In 
some  areas  populations  disappear  and 
re-appear  on  both  intra-  and  inter- 
annual  time  scales  (Vimslein  et  al., 
1997).  Some  populations  have 
disappeared  and  not  returned.  Since 
sexual  reproduction  and  seed  dispersal 
are  unknown,  this  species  may  rely  on 
vegetative  fi^gmentation  for  recruitment 
and  establishment  of  new  populations. 
Recruitment  from  fragmentation  and 
migration  are  random  processes  which 
do  not  guarantee  the  persistence  of  the 
species  in  any  one  location.  Perennial 
populations  which  have  persisted  for  10 
years  exist  in  several  locations, 
including  Sebastian  Inlet,  Fort  Pierce 
Inlet,  Jupiter  Inlet  and  Hobe  Sound. 
Environmental  characteristics  of  these 
sites  appear  favorable  to  the  species, 
wfaile  in  other  locations  in  the  lagoon, 
populations  have  disappeared. 
Locations  where  populations  have 
persisted  should  receive  critical  habitat 
consideration. 

2.  Persistent  flowering  populations. 
The  existence  of  male  flowers  or 
recruitment  by  seed  have  not  been 
documented  for  H.  johnsonii.  These 
observations  suggest  that  this  species 
does  not  reproduce  sexually,  and  if  it 
does,  it  is  a  very  rare  event.  Yet.  large 
clones  of  mature  female  plants  flower 
prolifically  at  several  locations, 
including  Sebastian  Inlet,  Fort  Pierce 
Inlet,  Jupiter  Inlet  and  Lake  Worth 
Lagoon.  The  environmental  conditions 
at  these  sites  appears  to  be  suitable  for 
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flowering,  and  if  there  are  any  males 
present,  these  would  be  likely  habitats 
for  successful  reproduction.  Locations 
where  there  are  persistent  flowering 
populations  should  receive  critical 
habitat  consideration. 

3.  Northern  and  southern  ranges  of 
the  populations.  The  geographical  limits 
of  the  distributional  range  of  a  species 
can  indicate  a  reduction  or  expansion  of 
the  species'  range.  Greater  adaptative 
stresses  can  occur  at  the  limits  of  the 
species'  range.  If  the  range  extension 
were  shrinking,  the  edges  should  be 
protected  to  prevent  further  loss. 
Second,  the  distribution  hmits  may  be 

a  point  where  the  populations  are 
expanding  and  invading  new 
environments.  The  unique  phenotypic 
and  genotypic  characteristics  of  these 
populations  could  be  an  important 
reser\'oir  for  characteristics  resistant  to 
extinction  and  conducive  to  survival 
and  growth.  The  northern  and  southern 
ranges  of  Johnson's  seagrass  are' defined 
as  Sebastian  Inlet  and  central  Biscayne 
Bay,  respectively.  These  limits  to  the 
species'  range  should  receive  critical 
habitat  consideration. 

4.  Populations  with  unique  genetic 
variability.  The  Boca  Raton  and  Boynton 
Beach  sites  have  populations  which  are 
distinguished  by  a  higher  index  of 
genetic  variation  than  any  of  the  central 
and  northern  populations  examined  to 
date.  These  two  sites  possibly  represent 
a  genetically  semi-isolated  group  which 
could  be  the  reservoir  of  a  large  part  of 
the  overall  genetic  variation  found  in 
this  species.  Information  is  lacking  on 
the  geographic  extent  of  this  genetic 
variability.  Locations  with  populations 
that  have  unique  genetic  variability 
should  receive  critical  habitat 
consideration. 

5.  Areas  of  abundance.  The  Lake 
Worth  Lagoon  and  Palm  Beach  County 
seagrass  populations  represent  an 
abundant  core  o!  Halophila  species, 
including  Johnson's  seagrass.  Previously 
a  freshwater  lake.  Lake  Worth,  was 
transformed  into  a  lagoon  beginning  in 
1877  when  an  ocean  inlet  was 
stabilized.  With  dredging  of  the 
Intracoastal  Waterway,  shoreline 
development,  and  sewage  disposal,  the 
lagoon  was  permanently  altered. 
Presently,  there  are  about  2000  acres  of 
seagrass  in  the  lagoon  covering  35 
percent  of  the  bottom.  It  is  estimated 
that  between  20  and  25  percent  of  the 
seagrass  coverage  is  comprised  of  mixed 
assemblages  of  H  decipiens  and  H. 
johnsonii.  This  is  proportionately  more 
Halophila  coverage  than  occiU"s 
elsewhere  along  the  southeast  coast  of 
Florida.  Presently,  conditions  within 
Lake  Worth  Lagoon  and  in  Palm  Beach 
County  in  general  appear  to  be 


conducive  to  the  survival  of  H. 
johnsonii.  Locations  within  Lake  Worth 
and  Palm  Beach  County  should  be 
considered  as  critical  habitat. 

The  area  proposed  for  critical  habitat 
in  Lake  Worth  Lagoon,  near  Bingham 
Island,  consists  of  the  largest  recorded 
contiguous  patch  of  Johnson's  seagrass: 
a  30-acre  meadow  of  Johnson's  seagrass 
intermixed  with  sparse  coverage  of  H. 
decipiens  and  Halodule  wrightii  (Smith 
and  Mezich,  1991  and  1999). 

Need  for  Special  Management 
Consideration  or  Protection 

NMFS  has  determined  that  the 
essential  areas  and  features  described 
here  are  at  risk  and  may  require  special 
management  consideration  or 
protection.  Special  management  may  be 
required  because  of  the  following 
activities:  (1)  Vessel  traffic  and  the 
resulting  propeller  dredging  and  anchor 
mooring:  (2)  dredging:  (3)  dock,  marina, 
and  bridge  construction  and  shading 
from  these  structures:  (4)  water 
pollution;  and  (5)  land  use  practices 
including  shoreline  development, 
agriculture,  and  aquaculture.  Activities 
associated  with  recreational  boat  traffic 
account  for  the  majority  of  human  use 
associated  with  the  proposed  critical 
habitat  areas.  The  destruction  of  the 
benthic  community  due  to  boating 
activities,  propeller  dredging,  anchor 
mooring,  and  dock  and  marina 
construction  was  observed  al  dll  sites 
during  a  study  by  NMFS  from  1990  to 
1992.  These  activities  severely  disrupt 
the  benthic  habitat,  breaching  root 
systems,  severing  rhizomes,  and 
significantly  reducing  the  viability  of 
the  seagrass  community.  Propeller 
dredging  and  anchor  mooring  in 
shallow  areas  are  a  major  disturbance  to 
even  the  most  robust  seagrasses.  This 
destruction  is  expected  to  worsen  with 
the  predicted  increase  in  boating 
activity.  Trampling  of  seagrass  beds,  a 
secondary  effect  of  recreational  boating, 
also  disturbs  seagrass  habitat. 
Populations  of  Johnson's  seagrass 
inhabiting  shallow  water  and  water 
close  to  inlets,  where  vessel  traffic  is 
concentrated,  will  be  most  affected. 

The  constant  sedimentaticui  patterns 
in  and  around  inlets  require  frequent 
maintenance  dredging,  which  could 
either  directly  remove  essential  seagrass 
habitat  or  indirectly  affect  it  by 
redistributing  sediments,  burying  plants 
and  destabilizing  the  bottom  structure. 
Altering  benthic  topography  or  burying 
the  plants  may  remove  them  from  the 
photic  zone. 

Permitted  dredging  of  channels, 
basins,  and  other  in-and  on-water 
construction  projects  cause  loss  of 
Johnson's  seagrass  and  its  habitat 


through  direct  removal  of  the  plant, 
fragmentation  of  habitat,  and  shading. 
Docking  facilities  that,  upon  meeting 
certain  provisions,  are  exempt  from 
state  permitting  also  contribute  to  loss 
of  Johnson's  seagrass  through 
con.structiun  impacts  and  shading. 
Fixed  add-ons  to  exempt  docks  (such  as 
finger  piers,  floating  docks,  or  boat  lifts) 
have  recently  been  documented  as  an 
additional  source  of  seagrass  loss  due  to 
shading  (Smith  and  Mezich.  1999). 

Decreased  water  transparency  caused 
by  suspended  sediments,  water  color, 
and  chlorophylls  could  have  significant 
detrimental  effects  on  the  distribution 
and  abundance  of  the  deeper  water 
populations  of  Johnson's  seagrass.  A 
distribution  survey  in  iiobe  and  lupiter 
Sounds  indicates  that  the  abundance  of 
this  seagrass  diminishes  in  the  more 
turbid  interior  portion  of  the  lagoon 
where  reduced  light  limits 
photosynthesis.  . 

Other  areas  of  concern^_include 
seagrass  beds  located  in  proximity  to 
rivers  and  canal  mouths  where  low 
salinit>',  highly  colored  water  is 
discharged.  Freshwater  discharge  into 
areas  adjacent  to  seagrass  beds  may 
provoke  physiological  stress  upon  the 
plants  by  reducing  the  salinity  levels. 
Additionally,  colored  .vaters  released 
into  these  areas  reduce  the  amount  of 
sunlight  available  for  photos>'nthesis  bv 
rapidly  attenuating  shorter  wavelengths 
of  PhotosTOthetically  Active  Radiation 

Also,  continuing  and  increasing 
degradation  of  water  quality  due  to 
increased  land  use  and  water 
management  threatens  the  welfare  uf 
seagra.ss  communities.  Nutrient  over- 
enrichment  caused  by  inorganic  and 
organic  nitrogen  and  phosphorous 
loading  via  urban  and  agricultural  land 
run-off  stimulates  increased  algal 
growth  that  may  smother  Johnson's 
.seagrass.  rhade  rooted  vegetation,  and 
diminish  the  oxygen  content  of  the 
water.  Lnw  oxygen  conditions  have  a 
demoTtslrated  negative  impact  on 
seagrasses  and  associated  communities 

Special  consideration  and  protection 
for  these  and  other  habitat  features  are 
evaluateil  in  the  ESA  section  7 
consuiiation  process.  Special 
management  needs  and  the  protection  of 
these  habitat  features  are  being 
addressed  in  the  development  and 
implementation  of  the  recover)'  plan. 

Activities  That  May  AfTecl  Critical 
Habitat 

A  wide  range  of  activities  funded, 
authorized  or  carried  out  by  Federal 
agencies  may  affect  the  essential  habitat 
requirements  of  Johnson's  seagrass. 
The.se  include  authorization  by  the  COE 
for  beach  nourishment,  dredging,  and 
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related  activities  including  construction 
of  docks  and  mariQas;  bridge 
construction  projects  funded  by  the 
Federal  Highway  Administration: 
actions  by  the  U.S.  Enviroiunental 
Protection  Agency  and  the  COE  to 
manage  freshwater  discharges  into 
waterways;  regulation  of  vessel  traffic 
by  the  U.S.  Coast  Guard:  management  of 
national  refuges  and  protected  species 
by  the  U.S.  Fish  and  Wildlife  Service; 
management  of  vessel  traffic  (and  other 
activities)  by  the  U.S.  Navy:  approval  of 
changes  to  Florida's  coastal  zone 
management  plan  by  NOAA's  National 
Ocean  Service,  and  management  of 
commercial  fishing  and  protected 
species  by  NMFS. 

Expected  Impacts  of  Designating 
Critical  Habitat 

This  designation  will  identify  specific 
habitat  areas  that  have  been  determined 
to  be  essential  for  the  conservation  of 
lohoson's  seagrass  and  that  may  be  in 
need  of  special  management 
considerations  or  protection.  It  will 
require  Federal  agencies  to  evaluate 
their  activities  with  respect  to  the 
critical  habitat  of  this  species  and  to 
consult  with  NMFS  pursuant  to  section 
7  of  the  ESA  before  engaging  in  any 
action  that  may  aSect  the  critical 
habitat. 

As  discussed  in  the  section  on 
activities  that  may  impact  essential 
habitat  and  features,  the  Federal 
activities  that  may  affect  critical  habitat 
are  the  same  activities  that  may  affect 
the  species  itself.  For  plants,  this  is 
particularly  true  when  analyzing  the 
impacts  of  designating  critical  habitat. 
For  example,  the  activities  that  affect 
water  quality,  an  essential  feature  of 
critical  habitat,  will  also  be  considered 
in  terms  of  how  thev  affect  the  species 
itself. 

Should  this  proposed  designation  of 
critical  habitat  be  adopted.  Federal 
agencies  will  continue  to  engage  in  ESA 
section  7  consultations  to  determine  if 
the  actions  they  authorize,  fund  or  carrv 
out  are  likely  to  jeopardize  the 
continued  existence  of  Johnson's 
seagrass;  however,  with  designation, 
they  would  also  need  to  address 
explicitly  impacts  to  the  species'  critical 
habitat.  This  is  not  expected  to  affect 
materially  the  scope  of  future 
consultations  or  result  in  greater 
economic  impacts,  since  most  impacts 
to  lohnson's  seagrass  habitat  will 
already  be  considered  in  ESA  section  7 
consultations. 

The  economic  costs  to  be  considered 
in  a  critical  habitat  designation  are  the 
incremental  costs  of  designation  above 
the  economic  impacts  attributable  to 
listing  or  attributable  to  authorities 


other  than  the  ESA.  NMFS  has 
determined  that  there  are  few.  if  any. 
incremental  net  costs  for  areas  within 
the  species'  current  distribution,  and  no 
areas  outside  the  current  range  are 
proposed  for  critical  habitat  designation. 

Proposed  Critical  Habitat;  Geographic 
Extent 

Based  on  available  information. 
NMFS  proposes  to  designate  critical 
habitat  that  is  considered  essential  for 
the  survival  and  that  may  require 
special  management  consideration  or 
protection.  The  critical  habitat 
designation  proposed  by  this  rule 
includes:  (1)  Locations  with  populations 
that  have  persisted  for  10  years:  (2) 
locations  with  persistent  flowering 
populations:  (3)  locations  at  the 
northern  and  southern  range  limits  of 
the  species:  (4)  locations  with  unique 
genetic  diversity:  and  (5)  core  locations 
with  a  documented  high  abundance  of 
Johnson's  seagrass  compared  to  other 
areas  in  the  species'  range. 

NMFS  is  not  including  in  the 
proposed  designation  any  areas  outside 
the  species'  currently  known 
geographical  area.  NMFS  has  concluded 
that,  at  this  lime,  proper  management  of 
the  essential  features  of  the  areas  around 
Sebastian  and  Ft.  Pierce  Inlet.  Hobe 
Sound.  Jupiter  Inlet,  Lake  Worth,  Boca 
Raton,  and  northern  Key  Biscayne  will 
be  sufficient  to  provide  for  the  survival 
and  recovery  of  this  species.  NMFS  may 
reconsider  this  evaluation  and  propose 
additional  areas  for  critical  habitat  at 
any  time.  Johnson's  seagrass  occurs  in 
numerous  locations  throughout  its  range 
in  areas  outside  of  those  currently  being 
proposed  for  critical  habitat. 
Information  on  genetic  variability  and 
persistence  of  Johnson's  seagrass  is 
currently  lacking  in  these  areas.  Future 
research,  however,  involving  genetic 
studies  and  comprehensive,  long-term 
field  surveys,  could  identify  additional 
areas  that  are  essential  to  the 
conservation  of  the  species  and  require 
special  management  considerations,  and 
would,  therefore,  warrant  designation  as 
critical  habitat.  Also,  if  a  male  flower  of 
Johnson's  seagrass  is  identified  in  an 
area,  this  area  should  be  designated  as 
critical  habitat. 

The  10  areas  proposed  for  critical 
habitat  designation  include: 

(1)  A  portion  of  the  Indian  River. 
Florida,  north  of  Sebastian  Inlet 
Channel,  defined  by  the  following 
coordinates: 
Northwest  comer:  27°51'15.03"N. 

80°27'55.49"W 
Northeast  comen  27°S1'16.57"N. 

80°27'53.05"W 
Southwest  comer  27°51'08.85"N, 

80°27'50.48"W 


Southeast  comer:  27''51'11.S8"N, 
80°27'47.3S"W 

(2)  A  portion  of  the  Indian  River, 
Florida,  south  of  the  Sebastian  Inlet 
Channel,  defined  by  the  following 
coordinates: 

Northwest  comer:  27''51'01.32"N. 

80'=27'46,10'TW 
Northeast  comer:  27°51'02.69"N, 

80°27'45.27"W 
Southwest  corner:  27°50'59.08"N, 

80°27'41.84"W 
Southeast  comer:  27°5]'01.07"N, 

80''27'40.50"W 

(3)  A  portion  of  the  bidian  River 
Lagoon  in  the  vicinity  of  the  Fort  Pierce 
Inlet.  This  site  is  located  on  the  north 
side  of  the  entrance  charmel  just  west  of 
a  small  mangrove  vegetated  island 
where  the  main  entrance  channel 
bifurcates  to  the  north.  The  area  is 
defined  by  the  following  coordinates: 
Northwest  comer:  27°28'06.00"N. 

80°18'48.89"W 
Northeast  corner:  27°28'04.43"N, 

80n8'42.25"W 
Southwest  comer  27°28'02.86"N, 

80°18'49.06"W 
Southeast  comer  27''28'01.46"N. 

80''18'42.42"W 

(4)  A  portion  of  the  Indian  River 
Lagoon.  Florida,  north  of  the  St.  Lucie 
Inlet,  from  South  Nettles  island  to  the 
Florida  Oceanographic  Institute,  defined 
with  the  following  coordinates: 
Northwest  comer:  27°16'44.04'Tsl. 

80°14'00.00"W 
Northeast  comer:  27°16'44.04'T*). 

80°12'51.33"W 
Southwest  comer:  27°12'49.70"N, 

80°11'46.80"W 
Southeast  comer:  27°12'49.70"N. 

80°11'02.50"W 

(5)  Hobe  Sound  beginning  at  State 
Road  708  (27°03'49.90"N. 
B0°07'20.57"W)  and  extending  south  to 
27''00'00.00"N.  80°0532.54"W. 

(6)  Jupiter  Inlet  at  a  site  located  just 
west  of  the  entt^mce  to  Zeek's  Marina  on 
the  south  side  of  Jupiter  Inlet  and 
defined  by  the  following  coordinates 
(note  a  south  central  point  was  included 
to  better  define  the  shape  of  the 
southern  boundary): 

Northwest  comer:  26°56'43.34"N. 

80'=04'47.84"W 
Northeast  comer:  26''56'40.93"N. 

80°04'42.61"W 
Southwest  comer:  26°58'40.73"N. 

80°04'48.65"W 
South  centi-al  point:  26°56'38.11"N, 

80°D4'45.83"W 
Southeast  comer:  26=56'38.31"N. 

80°(M'42.41"W 

(7)  A  portion  of  Lake  Worth,  Florida, 
just  north  of  Bingham  Island  defined  by 
the  following  coordinates: 
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Northwest  corner:  26°40'44.00"N. 

80°02'39.00" 
Northeast  corner:  26'40"40.00"N. 

80°02'34.00"W 
Southwest  comer;  26'=40'32.00"N. 

80°02'44.00"W 
Southeast  corner:  26°40'33.00"N, 

80°02'35.00"W 

(8)  A  portion  of  Lake  Worth  Lagoon. 
Florida,  located  just  north  of  the 
Bovnton  Inlet,  on  the  west  side  of  the 
Intracoastal  Waterway,  defined  by  the 
following  coordinates: 

Northwest  corner;  26°33'28.00"N. 

B0"02'54.00"VV 
Northeast  corner:  26°33'30.00"N, 

80°03'04.00"W 
Southwest  comer:  26°32'50,00"N. 

80'03'11.00"W 
Southeast  comer:  26°32'50.00"N. 

aO''02'58.00"\V 

(9)  A  portion  of  northeast  Lake 
Wyman.  Boca  Raton.  Florida,  defined  by 
the  following  coordinates: 
Northwest  comer:  26°22'27.00"N. 

80°04'23.00"W 
Northeast  corner:  26°22'27.00"N, 

80"04'18.00"W 
Southwest  comer:  26°22'23.00"N. 

80°04'22.00"W 
Southeast  comer:  26°22'23.00"N. 

80°04'19.0D"VV 

(10)  A  portion  of  Northern  Biscayne 
Bay.  Florida,  defined  by  the  following: 
The  northem  boundary  of  Biscayne  Bay 
Aquatic  Preser\'B.  N.E.  163rd  Street,  and 
including  all  parts  of  the  Biscayne  Bay 
Aquatics  Preserve  as  defined  in  18— 
18.002  of  the  Florida  Administrative 
Code  (F.A.C.)  excluding  the  Ortega 
River  beyond  its  mouth,  and  all  Federal 
navigation  chaimels  at  the  Port  of 
Miami,  not  including  the  Intracoastal 
Waterway,  to  the  currently  documented 
southern-most  range  of  Johnson's 
seagrass.  Central  Key  Biscayne 
(25°45'N). 

Maps  are  provided  for  reference 
purposes  to  guide  Federal  agencies  and 
other  interested  parties  in  locating  the 
general  boundaries  of  the  proposed 
critical  habitat.  They  do  not  constitute 
the  definition  of  the  boundaries  of 
critical  habitat.  Persons  must  refer  to  the 
regulations  at  50  CFR  226.91  for  the 
actual  boundaries  of  the  designated 
critical  habitat.  Figures  1  through  9 
illustrate  the  ten  areas  proposed  as 
critical  habitat  for  Johnson's  seagrass. 

Request  for  Comments 

NMFS  is  soliciting  information, 
comments  and/or  recommendations  on 


any  aspect  of  this  proposal  from  all 
interested  parties.  NMFS  will  consider 
all  information,  comments  and 
recommendations  received  before 
reaching  a  final  decision. 

The  public  hearing  on  this  proposed 
action  has  been  scheduled  for  Thursday. 
December  2,  1999.  hiterested  parties 
will  have  an  opportunity  to  provide  oral 
and  written  testimony  ai  the  public 
hearing. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Layne  Bolen  (see  ADDRESSES). 

Refel^nces 

The  complete  citations  for  the 
references  used  in  this  document  arc 
available  upon  request  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Classification 

NMFS  has  determined  that 
Environmental  Assessments  or  an 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Acl  of 
1969,  need  not  be  prepared  for  this 
critical  habitat  designation.  See  Douglas 
County  V.  Babbitt.  48  F.3d  1495  (9th  Cir. 
1995),' cert,  denied,  116  S.Ct.  698  (1996). 

NMFS  proposes  to  designate  10  areas 
in  the  range  of  Johnson's  seagrass  as 
critical  habitat.  This  designation  will 
not  impose  any  additional  requirements 
or  economic  effects  upon  small  entities 
beyond  those  which  may  accrue  from 
section  7  of  the  ESA.  Section  7  requires 
Federal  agencies  to  ensure  that  any 
action  they  carry  out,  authorize,  or  fund 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat  (ESA 
section  7(a)(2)).  The  consultation 
requirements  of  section  7  are 
nondiscretionary  and  are  effective  at  the 
time  of  species'  listing.  Therefore. 
Federal  agencies  must  consult  with 
NMFS  and  ensiu"e  that  their  actions  do 
not  jeopardize  a  listed  species, 
regardless  of  whether  critical  habitat  is 
designated. 

In  the  future,  should  NMFS  determine 
that  designation  of  additional  habitat 
areas  in  the  species'  range  and/or 
outside  the  species'  current  range  is 
necessary  for  conservation  and  recovery. 
NMFS  will  analyze  the  incremental 


costs  of  the  action  and  assess  its 
potential  impacts  on  small  entities,  as 
required  by  the  Regulatory  Flexibility 
Act. 

Accordingly,  the  Chief  Counsel  for 
Regulation  of  the  Department  of 
Commerce  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  the 
propa,sad  critical  habitat  designation,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  described  in 
the  Regulatory  Flexibility  Act. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
the  proposed  designation  is  consistent 
to  the  maximum  extent  practicable  with 
the  approved  Coastal  Zone  Management 
Program  of  the  State  of  Florida.  This 
determination  has  been  submitted  for 
renew  by  the  responsible  State  agency 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

The  Assistant  Administrator  for 
Fisheries,  NO.^A,  has  detem;ined  this 
rule  is  not  significant  for  pir]  oses  of 
E,0.  12866. 

This  proposed  rule  does  not  contain 
a  collection-of-informaUon  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act, 

hi  accordance  with  E.O.  13132.  NMFS 
has  prepared  the  follouing  federalism 
summary  impact  statement.  When 
NMFS  issued  a  proposed  rule  to 
designate  critical  habitat  for  Johnson's 
.seagrass  in  1994,  NMFS  began 
consulting  with  the  State  of  Florida. 
While  the  State  expressed  support  for 
protection  of  Johnson's  seagrass.  it  also 
expressed  concem  over  the  possible 
economic  impacts  of  a  critirjil  habitat 
designation.  NMFS  understands  the 
concerns  of  the  State  regarding  timely 
maintenance  of  state  and  federal 
navigation  channels,  ports,  and  inlets, 
and  NMFS'  goal  is  to  protect  the  species 
with  minimal  effects  to  these  activities. 
Concerns  regarding  possible  economic 
impacts  of  a  critical  habitat  designation 
are  addressed  in  the  preamble  to  thi.-; 
mle.  In  addition.  NMFS  has  completed 
a  conference  opinion  with  the  COE  on 
the  effects  of  maintenance  dredging  on 
Johnson's  seagrass  and  its  proposed 
critical  habitat.  NMFS  expects  that 
operations  on  ports  will  not  be 
negatively  impacted  by  this  proposed 
critical  habitat  designation, 
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Figure  4 
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Figure  S 
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Figure  6 
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List  of  Subjects  in  SO  CFR  Part  226 

Endangered  and  threatened  species. 

Dated:  November  29,  1999 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Senice.    - 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  226  is  proposed 
to  be  amended  as  follows: 

PART  226— DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  15.13. 

2.  Section  226.211  is  added  to  part 
226  to  read  as  follows: 

§  226.21 1    Critical  habitat  for  Johnson's 
saayass 

Critical  habitat  is  designated  to 
include  substrate  and  water  in  the 
following  ten  portions  of  the  Indian 
River  Lagoon  and  Biscayne  Bay  within 
the  current  range  of  Johnson's  seagrass. 

(a)  A  portion  of  the  Indian  River. 
Florida,  north  of  Sebastian  Inlet 
Channel,  defined  by  the  following 
coordinates: 

Northwest  comer:  27°51'15.03"N, 

80''27'55.49"W 
Northeast  comer:  27°51'16.57"N, 

80°27'53.05"W 
Southwest  comer:  27°51'08.85"N, 

80='27'50.48"W 
Southeast  corner  27°51'11.58"N. 

80°27'47.35"W 

(b)  A  portion  of  the  Indian  River, 
Florida,  south  of  the  Sebastian  Inlet 
Channel,  defined  by  the  following 
coordinates: 

Northwest  comer:  27"'51'01.32T<). 

80°27'46.10"W 
Northeast  comer  27°51'02.69"N, 

B0°27'45.27"W 
Southwest  comer:  27°50'59.08"N, 

80°27'41.84"W 
Southeast  comer:  27°51'01.07"N, 

80°27'40.50"W 

(c)  A  portion  of  the  Indian  River 
Lagoon  in  the  vicinity  of  the  Fort  Pierce 
Inlet.  This  site  is  located  on  the  north 
side  of  the  entrance  channel  just  west  of 
a  small  mangrove  vegetated  island 
where  the  main  entrance  cbaimel 
bifurcates  to  the  north.  The  area  is 
defined  by  the  following  coordinates: 
Northwest  comer:  27°28'06.00"N. 

80n8'48.89"W 
Northeast  comer:  27°28'04.43"N, 

80°18'42.2S'TA? 
Southwest  comer  27°28'02.86'Til, 

80°18'49.06"W 
Southeast  comer  27''28'01.46"N. 

80°18'42.42"W 

(d)  A  portion  of  the  Indian  River 
Lagoon,  Florida.  North  of  the  St.  Lucie 


Inlet:  from  South  Nettles  Island  to  the 
Florida  Oceanographic  Institute,  defined 
with  the  following  coordinates: 
Northwest  comer  27''16'44.04"N, 

80°14'00.00"W 
Northeast  comer:  27°16'44.(H"N, 

80"12'51.33"W 
Southwest  comer:  27°12'49.70"N. 

80°]1'46.80"W 
Southeast  comer  27°12'49.70"N. 

80°11'02.50"W 

(e)  Hobe  Soiud  beginning  at  State 
Road  708  (27°03'49.90"N. 
B0»07'20.57"W)  and  extending  south  to 
27°00'00.00"N.  80°05'32.S4"W. 

(f)  Jupiter  Inlet  at  a  site  located  just 
west  of  the  entrance  to  Zeek's  Marina  on 
the  south  side  of  lupiter  Inlet  and 
defined  by  the  following  coordinates 
(note  a  south  central  point  was  included 
to  better  define  the  shape  of  the 
southem  boimdary): 

Northwest  comer  26°56'43.34"N, 

80°04'47.84"W 
Northeast  comer  26°56'40.93"N, 

80°04'42.61"W 
Southwest  comer  26°56'40.73"N, 

80°04'48.65"W 
South  central  point;  26°56'38.11"N, 

80°04'45.83'TAf 
Southeast  comer  26''56'38.31"N. 

80°04'42.41"W 

(g)  A  portion  of  I^e  Worth.  Florida, 
just  north  of  Bingham  Island  defined  by 
the  following  coordinates: 
Northwest  comer  26°40'44.0Q"N. 

80°02'39.00"W 
Northeast  comer  26"'40'40.00"N. 

80°02'34.00'TAr 
Southwest  comer  26°40'32.0O"N. 

80°02'44.00"W 
Southeast  comer  26°40'33.00"N. 

80°02'35.00"W 

(h)  A  portion  of  Lake  Worth  Lagoon, 
Florida,  located  just  north  of  the 
Boynton  Inlet,  on  the  west  side  of  the 
Intracoastal  Waterway,  defined  by  the 
following  coordinates: 
Northwest  comer  26°33'28.0O"N. 

80°02'54.00"W 
Northeast  comer  26°33'30.00"N, 

80°03'04.00"W 
Southwest  comer  26''32'S0.OOT<, 

80°03'11.00"W 
Southeast  comer:  26°32'50.0O"N, 

80°02'58.00"W 

(i)  A  portion  of  northeast  L.ake 
Wyman.  Boca  Raton.  Florida,  defined  by 
the  following  coordinates; 
Northwest  comer  26°22'27.Q0TJ, 

80''04'23.00"W 
Northeast  comer  26°22'27.00"N. 

80°04'18.0O"W 
Southwest  comer  26°22'23.00"N, 

80°O4'22.0O"W 
SouUieast  comer:  26°22'23.00TJ. 

80°04'19.00"W 


(i)  A  portion  of  Northern  Biscayne 
Bay.  Florida,  defined  by  the  following: 
The  northern  boundary  of  Biscaj-ne  Bay 
Aquatic  Preserve.  NE.  163rd  Street,  and 
including  all  parts  of  the  Biscayne  Bay 
.  Aquatics  Preserve  as  defined  in  1 8- 
18.002  of  the  Florida  AdminisU-ative 
Code  (F.AC.)  excluding  the  Ortega 
River  beyond  its  mouth,  and  all  Federal 
navigation  channels  at  the  Port  of 
Miami,  not  including  the  Intracoastal 
Waterway,  to  the  currently  documented 
southernmost  range  of  Johnson's 
seagrass.  Central  Key  Biscavne  (25" 
45N). 

IFR  Dcx.  99-31304  Filed  11-29-99;  4:07  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtinosptMric 
Administration 

SO  CFR  Part  648 

[Docket  No.  99110429S-929S-01: 1.D. 
1005990] 

RIN  0648-AM74  ' 

Fisheries  of  ttia  Nortfieastem  United 
States:  Dealer  and  Vessel  Reporting 
Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Adtninistration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  to  amend  the 
existing  reporting  requirements  for 
dealers  and  vessels  issued  a  Federal 
permit  to  operate  in  the  summer 
flourder.  scup.  black  sea  bass.  Atlantic 
sea  scallop.  Northeast  (NE) 
multispecies.  monkfish.  Atlantic 
mackerel,  squid  and  butterfisb.  surf 
clam  or  ocean  quahog  fisheries.  The 
provisions  of  this  proposed  rule  would 
also  be  applicable  to  dealers  and  vessels 
federally  permitted  in  the  spiny  dogfish 
and  Atlantic  bluofish  fisheries  when 
regulations  implementing  the  Spiny 
Dogfish  Fishery  Management  Plan 
(FMP)  and  Amendment  1  to  the  Atlantic 
Bluefish  FMP  go  into  effect.  This  action 
would  improve  the  collection  of 
fisheries-dependent  data  by  modifying 
or  clarifying  several  dealer  and  vessel 
reporting  requirements  Proposed 
changes  to  the  regulations  include 
increasing  the  record  retention 
requirement  for  dealer  and  vessel 
records  to  3  years;  requiring  federally 
permitted  dealers  to  complete  all 
sections  of  the  Annual  Processed 
Products  Report:  clarifying  that  a  vessel 
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logbook  report  needs  to  be  submitted  for 
each  trip  takoQ.  not  for  each  day  of  a 
trip;  amplifying  the  existing 
requirement  that  vessel  logbook  reports 
must  be  completed  prior  to  entering  port 
with  fish:  specifying  that  the  pounds 
recorded  on  the  vessel  logbook  reports 
should  be  the  hail  weight,  by  species,  of 
all  fish  landed  or  discarded:  adding 
definitions  for  "hail  weight."  "serial 
number."  and  "trip  identifier": 
requiring  vessel  owners/operators  to 
provide  trip  identifier  information  to 
dealers:  and  clarifying  the  submission 
schedule  for  surf  clam  and  ocean 
quahog  dealer  and  vessel  reports. 
DATES:  Comments  must  be  received  on 
or  before  January  3.  2000. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Patricia  A. 
Kurkul.  Regional  Administrator. 
Northeast  Region.  NMFS,  One 
Blackburn  Drive.  Gloucester.  MA  01930. 
Mark  the  outside  of  the  envelope, 
"Comments  on  Proposed  Rule  for  Dealer 
and  Vessel  Reporting  " 

Comments  on  the  burden  hour 
estimates  for  collection-of-information 
requirements  contained  in  this  proposed 
rule  should  be  sent  to  Patricia  A.  Kurkul 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  NOAA 
Desk  Officer,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelley  McGradi,  (978)  281-9307  or 
Gregory  Power.  (978)  281-9304. 
SUPPI.EMENTARY  INFORMATION:  In  order  to 
improve  the  monitoring  of  commercial 
landings  and  enhance  the  enforceability 
of  the  reporting  regulations,  this  action 
would  clarify  or  modify  several  of  the 
existing  reporting  requirements  for 
dealers  and  vessels  federally-permitted 
in  the  summer  flounder,  scup.  black  sea 
bass.  Atlantic  sea  scallop,  NfE 
multispecies,  monkfish,  AUantic 
mackerel,  squid,  butterfish,  surf  clam  or 
ocean  quahog  fisheries.  Regulations 
implementing  the  fishery  management 
plans  (FMPs)  for  the  summer  flounder, 
scup,  black  sea  bass,  Atlantic  sea 
scallop,  NE  multispecies,  monkfish, 
bluefish,  Atlantic  mackerel,  squid, 
butterfish,  surf  clam  or  ocean  quahog 
fisheries  were  prepared  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  are  found  at  50  CFR  part  648. 
NMFS  intends  to  issue  in  the  Federal 
Register  in  the  near  future  final 
regulations  to  implement  the  Spiny 
Dogfish  FMP  and  Amendment  1  to  the 
Atlantic  Bluefish  FMP,  which  contain 
reporting  requirements  for  dealers  and 
vessels  federally  permitted  in  the  spiny 
dogfish  and  AUantic  bluefish  fisheries, 
respectively.  The  provisions  of  this 


proposed  rule,  if  approved  and 
implemented,  would  be  incorporated 
into  the  final  rules  implementing  that 
FMP  and  amendment. 

Dealer  Reporting  Changes 

This  action  would  modify  three 
requirements  affecting  summer 
flounder,  scup,  black  sea  bass,  Atlantic 
sea  scallop,  NE  multispecies,  monkfish, 
Atlantic  mackerel,  squid,  butterfish, 
bluefish,  or  spiny  dogfish  dealers  and 
two  requirements  affecting  surf  clam  or 
ocean  quahog  dealers. 

Current  regulations  for  summer 
flounder,  scup,  black  sea  bass,  Atlantic 
sea  scallops.  NE  multispecies,  monkfish, 
Atlaqtic  mackerel,  squid,  and  butterfish 
and  proposed  regulations  for  bluefish 
and  spiny  dogfish  require  any  dealer  to 
have  been  issued  a  Federal  dealer 
permit  for  that  species.  Federally 
permitted  dealers  must  submit,  on  a 
weekly  basis,  comprehensive  trip-by- 
trip  written  reports  listing  all  species 
purchased.  In  order  for  each  fishing  trip 
to  be  uniquely  identifiable  and  to  aid  in 
matching  dealer  data  with  the 
corresponding  vessel  data,  one  of  the 
data  elements  that  dealers  are  required 
to  provide  on  the  weekly  reports  is  a 
"trip  identifier"  for  each  trip  from 
which  fish  are  purchased.  This  action 
would  define  a  trip  identifier'  to  mean 
the  serial  number  of  the  vessel  logbook 
completed  for  that  trip,  if  applicable,  or 
a  combination  of  the  date  sailed  and,  if 
the  vessel  sailed  more  than  once  on  the 
same  day.  the  sequential  trip  number 
within  that  date  sailed. 

Dealers  issued  a  summer  flounder, 
scup,  black  sea  bass,  Atlantic  sea 
scallop,  NE  multispecies,  monkfish, 
Atlantic  mackerel,  squid,  and  butterfish, 
bluefish.  or  spiny  dogfish  permit  would 
be  required  to  complete  all  sections  of 
the  Annual  Processed  Products  Report. 
Dealers  are  currently  required  to 
complete  only  the  Employment  Data 
section  of  the  report.  Most  dealers, 
however,  complete  the  other  sections  of 
the  report  on  a  voluntary  basis. 
Mandatory  completion  of  the  entire 
report  by  dealers  would  provide  NMFS 
with  a  more  accurate  database  on  the 
processing  segment  of  the  industry. 

This  action  would  increase  the  record 
retention  requirement  for  dealer  reports 
from  1  year  to  3  years.  All  federally 
permitted  dealers  would  be  required  to 
retain  copies  of  reports  and  records 
upon  which  the  reports  were  based  for 
3  years  after  the  date  of  the  last  entry  on 
the  report.  This  timeframe  is  in  keeping 
with  standard  business  practices  and 
would  allow  for  validation  of  past 
landings  reported  by  dealers  and 
vessels. 


To  ensure  that  quotas  in  the  surf  clam 
and  ocean  quahog  fisheries  are  not 
exceeded,  harvest  levels  must  be 
monitored  on  a  timely  basis.  Thus,  surf 
clam  and  ocean  quahog  dealer  reports 
would  be  required  to  be  postmarked  or 
received  within  3  days  of  the  end  of  the 
reporting  week.  While  dealers  have 
historically  provided  these  data  on  a 
weekly  basis,  this  action  would  clarif>' 
that  reports  must  be  submitted  within 
the  specified  timeframe 

Vessel  Reporting  Changes 

This  action  would  modify  four 
requirements  affecting  summer 
flounder,  scup,  black  sea  bass,  Atlantic 
sea  scallop,  NE  multispecies.  monkfish, 
Atlantic  mackerel,  squid,  and  butterfish 
vessels  and  proposed  requirements 
affecting  bluefish  or  spiny  dogfish 
vessels.  This  action  also  would  modify 
two  requirements  affecting  surf  clam  or 
ocean  quahog  vessels. 

To  enable  summer  flounder,  scup, 
black  sea  bass.  NE  multispecies, 
monkfish,  Atlantic  mackerel,  squid, 
butterfish,  bluefish,  and  spiny  dogfish 
dealers  to  meet  their  requirement  to 
provide  a  "trip  identifier"  for  each  trip 
from  which  species  are  purchased,  this 
rule  would  require  vessel  owners/ 
operators  to  supply  dealers  with  the  trip 
identifier  information  at  the  time  of 
offloading.  To  expedite  this  process,  the 
fishing  vessel  logbooks  include  two 
copies  of  each  report  provided  expressly 
for  this  purpose. 

Regulations  requiring  vessels  to 
submit  fishing  log  reports  woiUd  be 
revised  to  clarify  that  such  reports  need 
to  be  submitted  only  for  each  trip  taken, 
rather  than  for  each  day  of  a  trip.  The 
current  regulations  state  that  vessels 
must  submit  an  "accurate  daily  fisbing 
log  report"  for  all  trips.  To  clarify  that 
a  report  must  be  submitted  only  for  each 
fishing  trip,  the  word  "daily"  would  be 
removed. 

Under  the  current  regulations,  vessel 
logbooks  must  be  filled  out,  except  for 
information  not  yet  ascertainable,  before 
offloading  or  landing  has  begun.  Among 
other  things  vessel  owners/operators 
must  report  the  pounds,  by  species,  of 
all  fish  landed  or  discarded.  Because 
many  vessel  owners/operators  interpret 
the  pounds  landed  to  be  the  exact 
pounds  sold  to  the  dealer,  which  is  not 
ascertainable  prior  to  offloading  or 
landing,  many  vessel  operators  copy  the 
catch  information  from  the  dealer 
receipts  after  the  catch  has  been  sold. 

To  ensure  that  catch  information  is 
completed  on  the  vessel  logbook  report 
prior  to  entering  port  with  fish,  this 
action  would  clarify  that  vessel  owners/ 
operators  roust  report  an  estimated  hail 
weight,  by  species,  of  all  fish  landed  or 
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discarded,  rather  than  an  exact  weight. 
"Hail  weight"  would  be  defined  to 
mean  a  good-faith  estimate,  in  pounds 
for  commercial  vessels  and  in  count  for 
party  and  charter  vessels,  by  species,  of 
all  fish  landed  or  discarded  for  each 
trip. 

The  rule  would  further  require  that  all 
information  other  than  that  which  is 
unascertainable  at  the  time  of  entering 
port  with  fish  (i.e..  dealer  name,  dealer 
permit  number,  and  date  sold)  must  be 
completed  on  the  vessel  logbook  report 
prior  to  entering  port  with  fish.  The  rule 
would  continue  to  require  that 
information  not  ascertainable  at  the  time 
of  entering  port  be  completed  on  the 
report  as  soon  as  the  information 
becomes  available.  These  changes 
would  discourage  vessels  from  copying 
exact  pounds  from  the  dealer  weigbout 
after  offloading  their  catch,  while  also 
clarifying,  for  enforcement  purposes, 
which  information  must  be  completed 
prior  to  vessels  entering  port. 

Current  regulations  require  copies  of 
vessel  log  reports  and  records  upon 
which  the  reports  were  based  to  be 
retained  for  1  year  after  the  date  of  the 
last  entry  on  the  report.  This  action 
instead  would  require  vessel  log  reports 
and  records  for  any  federally  permitted 
vessel  to  be  retained  for  3  years  after  the 
date  of  the  last  entry  on  the  report. 

To  better  monitor  harvest  levels  of 
surf  clams  and  ocean  quahogs,  the  surf 
clam  and  ocean  quahog  vessel  log 
reports  would  be  required  to  be 
postmarked  or  received  within  3  days  of 
the  end  of  the  reporting  week.  While 
vessel  owners  have  historically 
provided  these  data  on  a  weekly  basis, 
this  action  would  clarify  that  reports 
must  be  submitted  within  the  specified 
time  frame. 

Classification 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
coUeclioo  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  proposed  rule  contains  a 
collection-of-information  requirement 
subject  to  review  and  approval  by  the 
OMB  under  the  PRA  and  clarifies  or 
modifies  requirements  previously 
approved  under  OMB  Control  No.  0648- 
0229  (2  minutes  per  response  for  dealer 
purchase  reports,  4  minutes  for 
Interactive  Voice  Response  System 
reports,  and  30  minutes  for  shellfish 
processor  reports):  OMB  Control  No. 
0648-0212  (5  minutes  per  response  for 


vessel  logbook  reports  and  12  minutes 
for  shellfish  logs):  and  OMB  Control  No. 
0648-0018  (30  minutes  per  response  for 
processed  products  reports  and  15 
minutes  for  fish  meal  and  oil  production 
reports).  The  requirement  to  complete 
all  sections  of  the  Annual  Processed 
Products  Report  has  been  submitted  to 
OMB  for  approval  under  control  number 
0648-0018.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  30  minutes  per 
responce,  including  time  for  reviewing 
instructions,  searching  e.xisting  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  tntormation. 
Public  comment  is  sought  regarding 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility, 
the  accuracy  of  the  burden  estimate, 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  data  collection, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  and  OMB  (see 
ADDRESSES). 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule,  if  adopted  as  proposed,  would  not 
have  significant  impact  on  a  substantial 
number  of  small  entities  as  follows: 

This  action  would  modify  or  rlarify  the 
collection  of  fisheries-dependent  data  by 
modifying  or  clarifying  existing  reporting 
requirements  for  dealers  and  vessels  issued  a 
Federal  permit  for  summ(?r  flounder,  scup, 
black  sea  bass,  Atlantic  sea  scallops. 
Northeast  mullisp«cies.  monkfish,  Atlantic 
mackerel,  squid,  butterfish,  surf  clams  or 
ocean  quahogs.  The  provisions  of  this 
proposed  rule  also  would  be  applicable  to 
dealers  and  vessels  federally  permitted  ie  the 
spiny  dogfish  and  the  Atlantic  bluefiiih 
HsheriBS  when  regulations  Implementing  the 
Spiny  Dogfish  Fishery  Management  Plan 
(FMP)  and  Amendment  1  to  tbe  Atlantic 
Bluefish  FMP  go  into  effect.  Proposed 
changes  include:  increasing  the  record 
retention  requirement  for  dealer  and  vessel 
reporting  requirements:  requiring  federally 
permitted  dealers  to  complete  all  sections  of 
the  Annual  Processed  Products  Report; 
clarifving  that  a  vessel  logbook  report  needs 
to  be  submitted  for  each  trip  taken,  not  for 
each  day  of  a  trip;  amplifying  the  existing 
requirement  that  vessel  logbook  reports  must 
he  completed  prior  to  entering  port  with  fish; 
specifying  that  the  pounds  recorded  on  the 
vessel  logbook  reports  should  be  the  hail 


weight,  by  species,  of  all  fish  landed  or 
discanled;  adding  dennilion^  for  "hail 
weight."  "serial  number."  and  "Irip 
identifier."  requiring  vessel  owners/operators 
to  provide  Irip  idenlifier  information  lo 
dealers;  and  clarifying  the  submission 
schedule  fur  surf  clam  and  ocean  quahog 
dealer  and  vessel  reports.  The  intent  of  this 
proposed  rule  is  lo  improve  Ihe  {collection  of 
fisheries-dependent  data  under  the 
Magnuson-Stevens  Fishery  Conservation  and 
Management  Act 

Recordkeeping  and  reporting  requirements 
currently  apply  to  all  of  the  vessels  and 
dealer.-;  participating  in  the  fisheries  BffH<:ted 
by  the  proposed  revisions  except  for  the 
spiny  dogfish  and  AtlanUc  bluefish  fisheries. 
Other  rulemaking  would  impose 
recordkeeping  and  reporting  requiremont^  on 
the  spiny  dogfish  fisher)-  and  AtlanUc 
bluensh  fishery.  According  to  the  Northeast 
Region's  permit  database,  there  are 
approximately  700  dealers  and  4.000  vessels 
that  would  be  affected  by  ibis  rulo.  If 
implemented.  The  proposed  action  would 
increase  the  record  retention  schedule  for 
dealer  and  vessel  reports  from  1  year  to  :i 
years.  For  dealtjrs  not  employing  electronic 
recordkeeping  methods,  the  retention  of 
records  for  an  additional  2.year  period  could 
potentially  involve  additional  storage  space. 
However,  no  additional  burden  cost  is 
expected  from  this  requirement  because 
many  dealers  currently  retain  the  records  for 
at  least  3  years  in  keeping  with  standard 
business  practices  and  thus  would  not 
require  additional  storage  space.  Dealers  of 
certain  species  would  be  required  to 
complete  and  submit  all  sections  of  Ihe 
Annual  Processed  Product  Report.  Dealers 
are  currently  required  to  complete  only  the 
Employment  Data  section  of  the  report.  Most 
dealers,  however,  complete  the  other  sections 
of  the  report  on  a  volunlarv  tiasis.  Based  on 
an  average  dealer  response  time  of  30 
minutes  per  year,  the  total  aniuuil  burden  is 
350  hours.  Ba.-)ed  on  an  average  wage  rate  of 
recordkeeping  staff  of  S20/hour.  the  total 
burden  cost  to  dealers  to  comply  with  this 
requirement  is  estimated  at  $7.t)00  annually. 
Regulations  requiring  vessels  to  submit 
fishing  log  reports  would  lie  clarified  to 
indicate  that  a  vessel  logbook  report  needs  to 
be  submitted  for  each  trip  taken,  rather  than 
for  each  day  within  a  trip.  This  change  only 
clarifies  existing  regulations  and  does  not 
implement  any  changes  to  the  current 
reporting  methods.  Under  the  current 
regulations,  vessel  logbooks  must  be  filled 
out,  except  for  information  not  yet 
ascertainable,  before  offloading  or  landing 
has  begun.  Among  other  things  vessel 
owners/operators  interpret  the  pounds 
landed  to  be  the  exact  pounds  sold  to  the 
dealer,  which  is  not  ascertainable  prior  to 
offloading  or  landing.  Many  vessel  operators 
copy  the  catch  information  from  the  dealer 
receipts  after  the  catch  has  tieen  sold-  To 
ensure  that  catch  information  is  completed 
on  the  vessel  logbook  report  prior  to  entering 
port  with  fish,  this  action  would  clarify  that 
vessels  must  report  an  estimated  "hail 
weight."  by  species,  of  all  fish  landed  or 
discarded,  rather  Km^.  an  exact  weight  and 
"hail  weight"  won  la  Ije  defined.  This 
requirement  clariti*-5  existing  regulations  and 
does  not  implement  any  changes  to  the 
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currenl  reporting  methods.  Under  the 
proposed  measures,  pennilted  dealers  would 
be  required  to  include  "trip  identifier" 
infonnation  in  either  one  or  two  additional 
columns  on  the  report  form.  In  order  for  each 
Hsbing  trip  to  be  uniquely  identifiable  and  to 
aid  in  matching  dealer  data  with  the 
corresponding  vessel  data,  dealers  are 
r«juired  to  provide  on  the  weekly  reports  a 
"trip  identifier"  for  each  trip  from  which  fish 
are  purchased.  The  term  would  be  defined  to 
mean  the  serial  number  of  the  vessel  logbook 
completed  for  that  trip,  if  applicable,  or  a 
combination  of  the  date  sailed  and.  if  the 
vessel  sailed  more  than  once  on  the  same 
day.  the  sequential  trip  number  within  that 
data  sailed.  Vessel  owners/operators  would 
need  to  supply  trip  identifier  information  to 
dealers  at  the  lime  of  offloading.  No 
additional  burden  cost  is  expected  from  thU 
requirement.  To  ensure  that  quotas  in  the 
surf  clam  and  ocean  quahog  fisheries  are  not 
exceeded,  harvest  levels  must  be  monitored 
on  a  timely  basis.  The  submission  s{:hedule 
for  surf  clam  and  ocean  quahog  dealer  and 
vessel  reports  would  be  specified  to  require 
reports  to  be  postmarked  or  received  within 
3  days  of  the  end  of  the  reporting  week. 
While  dealers  and  vessel  owners/operators 
have  historically  provided  these  data  on  a 
weekly  basis,  this  action  would  clarify  that 
reports  must  be  submitted  within  3  days  of 
the  end  of  the  reporting  week.  Appro.ximately 
25  dealers  and  120  vessels  owners  would  be 
required  to  submit  reports  within  3  days  of 
the  end  of  the  reporting  week.  No  additional 
costs  would  be  incurred  by  either  dealers  or 
vessels  by  specifying  the  time  frame  for 
submissions. 

Because  these  changes  modify  existing 
regulations  and  the  information  is  regularly 
compiled  by  dealers  and  vessel  owners  for 
their  own  business  records,  providing  NMFS 
with  the  information  is  a  minimal  burden. 
Therefore,  this  action  will  not  result  in  a 
significant  economic  impact  on  dealers  or 
vessel  owners. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

Uat  of  Subiects  in  50  CFR  Part  648 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  Novenber  25,  1999, 
Penelope  D.  Dalton. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  64»— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1,  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  S0q. 

2.  Section  648.2  is  revised  by  adding, 
in  alphabetical  order,  definitions  for 
"Hail  weight".  "Serial  number",  and 
'Trip  identifier"  to  read  as  follows: 


$648,2    OcfinMons. 

*  *         •         ■         » 

Hail  weight  means  a  good-faith 
estimate  of  the  pounds  landed  and  the 
pounds  discarded,  by  species,  for  each 
trip. 

*  •        *        «        • 

Serial  number  means  the  unique 
alphanumeric  identifier,  sequential 
within  a  logbook,  printed  in  the  upper 
right  comer  of  each  logbook  report. 

*  *        •        •        • 

Trip  identifier  means  either  the  serial 
number  of  the  vessel  logbook  report  the 
vessel  owner/operator  completed  for 
that  trip,  if  applicable,  or  a  combination 
of  the  (date  sailed  and.  if  the  vessel 
sailed  more  than  once  on  the  same  date, 
the  sequential  trip  number  within  that 
date  sailed. 

3.  In  S 648.7,  paragraphs  (f)(l)(ii)  and 
(f)(l)(iii)  are  redesignated  as  (f)(l)(iii) 
and  (f)(l)(iv),  respectively;  new 
paragraph  (f)(l)(ii)  is  added:  paragraph 
(0(2)  is  redesignated  as  paragraph 
(f)(2)(i)  and  the  first  sentence  is  revised; 
new  paragraph  (f)(2)(ii)  is  added;  and 
paragraphs  (a)(3)(i),  (b)(l)(i),  (c),  (e),  and 
(f)(l)(i)  first  sentence,  are  revised  to  read 
as  follows: 

§  S48,7    RecordkMpIng  and  reporting 
rtqulrmnents. 

(a)  ■  •  • 

(3)  •  •  • 

(i)  Summer  Hoiuider.  scup,  black  sea 
bass,  Atlantic  sea  scallop,  NE 
multispecies,  monkfish,  Atlantic 
mackerel,  squid,  butterfish,  bluefish,  or 
spiny  dogfish  dealers  must  complete  all 
sections  of  the  Annual  Processed 
Products  Report  for  all  species  of  fish  or 
shellfish  that  were  processed  during  the 
previous  year.  Reports  must  be 
submitted  to  the  address  supplied  by 
the  Regional  Administrator. 
•         ft         *         *         • 

(b)'*' 

(!)•*• 

(i)  Owners  of  vessels  issued  a  summer 
flounder,  scup,  black  sea  bass,  Atlantic 
sea  scallop,  NE  multispecies,  monkfish, 
Atlantic  mackerel,  squid,  butterfish, 
bluefish,  or  spiny  dogfish  permit.  The 
owner  or  operator  of  any  vessel  issued 
a  permit  for  summer  flounder,  scup, 
black  sea  bass,  Atlantic  sea  scallops.  NE 
mtiltispecies,  monkfish,  Atlantic 
mackerel,  squid,  butterfish.  bluefish  or 
spiny  dogfish  must  maintain  on  board 
the  vessel,  and  submit,  an  accurate 
fishing  log  report  for  each  fishing  trip, 
regardless  of  species  Fis-hed  for  or  taken, 
on  forms  supplied  by  or  approved  by 
the  Regional  Administrator.  If 
authorized  in  writing  by  the  Regional 
Administrator,  vessel  owners  or 


operators  may  submit  reports 
electronically,  for  example  by  using  a 
VMS  or  other  system.  At  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Administrator,  must  be  provided:  Vessel 
name;  USCG  documentation  number  (or 
stale  registration  number,  if 
undocumented);  permit  number,  date/ 
time  sailed;  dale/time  landed;  trip  t>pe: 
number  of  crew;  number  of  anglers  (if  a 
party  or  char'er  boat);  gear  fished; 
quantity  and  size  of  gear,  mesh/ring 
size;  chart  area  fished;  average  depth; 
latitude/longitude  (or  loran  station  and 
bearings);  total  hauls  per  area  fished; 
average  tow  time  duration;  hail  weight, 
in  pounds  (or  coimt.  if  a  party  or  charter 
vessel),  by  species,  of  all  species  landed 
or  discarded;  dealer  permit  niunber; 
dealer  name;  date  sold,  port  and  state 
landed;  and  vessel  operator's  name, 
signature,  and  operator  permit  number 
(if  applicable). 

♦  •        *        •        * 

(c)  When  to  fill  out  a  log  report.  Log 
reports  required  by  paragraph  (b)(l)(i)  of 
this  section  must  be  filled  out  with  all 
required  information,  except  for 
information  not  yet  ascertainable,  before 
entering  port  with  fish.  Infonnation  that 
may  be  considered  unascertainable  prior 
to  entering  port  with  fish  is  limited  to 
dealer  name,  dealer  permit  number,  and 
date  sold.  Log  reports  must  be 
completed  as  soon  as  the  information 
becomes  available.  All  information  must 
be  filled  out  before  starting  the  next 
fishing  trip.  Log  reports  required  by 
paragraph  (b)(l)(ii)  of  this  section  must 
be  filled  out  before  landing  any  surf 
clams  or  ocean  quahogs. 

•  •         *         *         • 

(e)  Record  retention.  Copies  of  dealer 
reports,  and  records  upon  which  the 
reports  were  based,  must  be  retained 
and  be  available  for  review  for  3  years 
after  the  date  of  the  last  entry  on  the 
report.  Copies  of  fishing  log  reports 
must  be  retained  and  available  for 
review  for  3  years  after  the  date  of  the 
last  entry  on  the  log.  Dealers  must  retain 
required  reports  and  records  at  their 
principal  place  of  business, 

(f)*'* 

(1)  •  *  * 

(i)  Detailed  weekly  trip  reports, 
reqiiired  by  paragraph  (a)(l)(i)  of  this 
section,  must  he  postmarked  or  received 
within  16  days  after  the  end  of  each 
reporting  week.  ■  *  * 

(ii)  Surf  clam  and  ocean  quahog 
reports,  required  by  paragraph  (a)(l)(ii) 
of  this  section,  must  be  postinarked  or 
received  within  3  days  after  the  end  of 
each  reporting  week. 

*  •        *        •        • 
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(i)  Fishing  vessel  log  reports,  required 
by  paragraph  (b)(l)(i)  of  this  section, 
must  be  postinarked  or  received  within 
15  days  after  the  end  of  the  reporting 
month.  *  *  * 

(ii)  Siu-f  clam  and  ocean  quahog  log 
reports,  raquired  by  paragraph  (b)(l)(ii) 
of  this  section,  must  be  postinarked  or 
received  within  3  days  after  the  end  of 
each  reporting  week. 
•        •        *        *        * 

[FR  Doc.  99-31305  Filed  12-1-99:  8:45  am) 
BaUHS  cooe  3aii>-2>-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

(Docket  No.  991108298-9298-01;  U>. 
0921 99C| 

RIN  0648-AI.88 

Fistteries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  At-Sea  Scales; 
Community  Development  Quota 
Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comments. 

SUMMARY;  NMFS  issues  a  proposed  rule 
to  amend  portions  of  the  regulations 
implementing  the  equipment  and 
operational  requirements  for  catch 
weight  measurement,  observer  sampling 
stations,  and  observer  transmission  of 
data.  After  the  first  season  of  requiring 
scales  and  observer  sampling  stations  on 
specified  vessels  participating  in 
Community  Development  Quota  (CDQ) 
fisheries,  NMFS  has  identified  aspects 
of  the  requirements  that  need  further 
refinement  and  correction  for  effective 
implementation.  This  action  is 
necessary  to  effect  those  refinements 
and  is  intended  to  further  the  objectives 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act), 
DATES:  Comments  must  be  received  by 
January  3,  2000, 

ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P,0, 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel.  Hand  or  cotuier 
delivered  comments  may  be  sent  to  the 
Federal  Building,  709  West  9th  Street, 
Room  453,  Juneau,  AK  99801.  Copies  of 
the  Regulatory  Impact  Review/Initial 


Regulatory  Flexibility  Analysis  (RIR/ 
IRFA)  prepared  for  this  action  may  be 
obtained  from  the  same  address  or  by 
calling  the  Alaska  Region,  NMFS.  at 
907-586-7228.  A  copy  of  the  September 
9. 1997,  environmental  assessment 
prepared  for  the  Multispecies 
Community  Development  Quota  (MS 
CDQ)  Program  can  be  obtained  from  the 
same  address.  Send  comments  on 
collection-of-information  requirements 
to  the  same  address  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington  DC  20503  (Attn: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Kinsolving,  907-586-7228. 
SUPPI^MENTARY  INFORMATION: 

Background 

Fishing  for  grotmdfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
Gulf  of  Alaska  and  the  Bering  Sea  and 
Aleutian  Islands  Management  Area  is 
managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for 
Groundfisb  of  the  Gulf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Groundfisb  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs).  The 
North  Pacific  Fishery  Management 
Council  (Cotmcil)  prepared  the  FMPs 
under  authority  of  the  Magnuson- 
Stevens  Act.  Regulations  implementing 
the  FMPs  at  50  CFR  part  679  and 
subpart  H  of  50  CFR  part  600  govern 
fishing  by  U.S.  vessels.  Equipment  and 
operational  requirements  for  catch 
weight  measurement  appear  at  50  CFR 
679.28  and  equipment  and  operational 
requirements  for  transmission  of 
observer  data  appear  at  50  CFR  679.50. 

On  Februar>'  4, 1998  (63  FR  5836). 
NMFS  published  a  final  rule 
establishing  the  performance,  technical, 
operational,  maintenance,  and  testing 
requirements  for  scales  used  to  weigh 
catch  at  sea.  On  |une  4,  1998  (63  FR 
30381),  NMFS  published  a  final  rule 
that  established  the  requirements  for 
observer  sampling  stations  and  required 
the  use  of  scales  and  observer  sampling 
stations  on  specified  \'e!isels 
participating  in  CDQ  fisheries.  Further 
information  on  the  rationale  for,  and 
implementation  of  the  regulations 
establishing  equipment  and  operational 
requirements  for  catch  weight 
measurement  appear  in  the  preambles  to 
these  final  rules. 

The  regulations  at  $  679.28  establish 
performance  and  technical  requirements 
for  scales  and  observer  sampling 
stations.  They  do  not  require  their  use 
in  any  fishery.  The  first  program  to 
which  these  requirements  applied  was 
the  MS  CDQ  Program.  Fishing  under  the 


MS  CDQ  program  was  authorized  to 
begin  October  1, 1998.  Section 
211(b)(6)(B)  of  the  American  Fisheries 
Act  of  1998  (AFA)  requires  that  by 
January  1,  2000,  all  of  the  20  catcher/ 
processors  listed  in  section  208(e)  of  the 
AFA  weigh  their  catch  in  all  groundfisb 
fisheries  off  Alaska  on  a  scale  approved 
by  NMFS.  NMFS  will  be  publishing  a 
separate  rule  lo  implement  this  and 
other  provisions  of  the  AFA 

Following  implementation  of  the 
regulations  at  §  679.28,  NMFS  and 
affected  members  of  the  fishing  industr>' 
realized  that  some  provisions  of  the 
regulations  required  clarification  and 
refinement.  Changes  are  necessary  to 
ensure  NMFS'  ability  to  effectively 
administer  the  equipment  and 
operational  requirements  and  to 
improve  the  clarity  and  consistency  of 
the  implementing  regulations. 

On  December  17.  1998.  NMFS  held'a 
public  workshop  in  Sealtie.  WA,  to 
obtain  the  views  of  vessel  owners 
affected  by  the  provisions  of  §  679.28. 
Twenty-two  industry  representatives, 
representing  26  of  the  35  catcher/ 
processors  currently  affected  by  the 
regulations,  attended. 

Scales  Used  lo  Weigh  Catch  at  Sea 

This  proposed  rule  would  revise 
^  679.28(b)(2)(iii)  lo  authorize  NMFS 
staff  to  inspect  scales.  Inspectors 
employed  by  NMFS  were  inadvertently 
excluded  fiom  the  categories  of  scale 
inspectors  authorized  by  NMFS  to 
perform  scale  inspections.  In  addition. 
§679.28(b)(2)(iii)  would  be  revised  to 
eliminate  the  category  scale  inspectors 
employed  by  a  U.S..  state,  or  local 
weights  and  measures  agency  other  than 
a  weights  and  measures  agency 
designated  by  NMFS  from  the  categories 
of  scale  inspectors  authorized  by  NMFS 
to  perform  scale  inspections  on  its 
behalf.  Paperwork  Reduction  Act 
clearance  was  not  obtained  for  the 
information  collections  necessan'  for  a 
person  lo  qualify  as  a  scale  inspector 
under  this  category.  As  revised,  only 
5t:ale  inspectors  employed  by  NMFS  or 
trom  a  weights  and  measures  agency 
designated  by  NMFS  to  perform  scale 
inspections  on  its  behalf  would  be 
authorized  to  inspect  scales. 

Section  67g.28(b)(2)(vii)  requires  that 
scale  inspectors  use  forms  supplied  by 
the  NMFS-designaled  weights  and 
measures  agencj'.  NMFS  could  more 
conveniently  design  and  produce 
inspection  report  forms.  "This  proposed 
rule  would  change  this  paragraph  to 
allow  the  use  of  NMFS-supplied  forms. 

Vessels  required  to  use  NMFS- 
approved  platform  or  hanging  scales 
must  provide  test  weights  that  will 
allow  the  scale  to  be  tested  daily  when 
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in  use.  The  test  weights  must  be 
certified  by  a  National  Institute  of 
Standards  and  Tecimology  approved 
metrology  laboratory  NMPS  has 
determined  tliat  the  test  weight 
certification  requitemeat  is  needlessly 
burdensome.  Section  679.28(b)(3)(ii)(B) 
would  be  revised  to  allow  a  test  weight 
to  remain  in  use  if  approved  by  the 
NMFS-authorized  scale  inspector  at  the 
time  of  the  annual  docksjde  inspection. 

To  meet  NMFS'  approval,  a  scale 
must  be  capable  of  producing  a  printed 
report  that  details  the  amount  of 
product  that  the  scale  has  weighed.  The 
operator  of  a  vessel  required  to  weigh 
total  catch  must  ensiu^  that  the  scale 
prints  a  report  at  least  once  every  24 
hours  when  use  of  the  scale  is  required. 
These  reports  must  be  signed  by  the 
vessel  operator  and  maintained  by  the 
vessel  owner  for  3  years.  Current 
regulations  require  that  each  report 
include  the  vessel  name,  the  Federal 
fisheries  or  processor  permit  number, 
the  haul  number,  the  date  and  time  that 
weighing  the  haul  began,  the  date  and 
time  that  weighing  the  haul  ended,  the 
total  weight  of  the  haul,  the  total  weight 
of  all  catch  weighed  on  the  scale  and  the 
date  and  time  the  report  was  printed. 
Because  much  of  this  information  is  also 
recorded  by  the  otwerver.  NMFS 
proposes  that  only  the  vessel  name  and 
permit  number,  the  haul  number,  the 
total  weight  of  the  haul  and  the  total 
cumulative  weight  on  the  scale  be 
required  on  the  daily  printout.  The 
other  printout  requirements  would  be 
removed.  This  proposed  change  would 
reduce  a  regulatory  burden  on  vessels 
required  to  weigh  all  catch. 

Scale  manufacturers  have  proposed 
using  a  computer-generated  check 
number  instead  of  a  physical  seal  to 
protect  adjustable  components  on 
NMFS-approved  scales.  Under  this 
system,  the  scale  would  display  a  check 
niunber  upon  startup.  If  the  scale 
operator  were  to  adjust  an  adjustable 
component  of  the  scale,  the  check 
number  would  change.  If  the  check 
number  changed  between  scale 
inspections,  the  inspector  would  know 
that  an  adjustment  had  been  made. 
Because  the  check  number  would  be 
sequential,  the  inspector  would  also 
know  how  many  adjustments  had  been 
made.  NMFS  believes  that  this  system 
would  provide  security  equal  to  a 
physical  seal  and  proposes  that  its  use 
be  allowed.  NMFS  proposes  to  change 
the  definition  of  "security  seals  or 
means"  in  section  5.0  of  Appendix  A  to 
part  679  to  include  a  sequential  check 
number  generated  by  the  scale. 


Sampling  Stations 

Observer  sampling  stations  are 
currently  required  on  specified  vessels 
participating  in  CDQ  fisheries.  For  an 
observer  sampling  station  to  moot  the 
requirements  of  §  679.28(d).  it  must 
meet  specifications  for  equipment, 
accessibility,  location,  safety,  and  size. 
Each  observer  sampling  station  must  be 
inspected  and  approved  by  NMFS 
before  its  use  and  annually  thereafter.  A 
station  must  be  rein.spected  if  it  is 
altered  or  moved. 

NMFS  inspected  the  first  observer 
sampling  station  in  June  of  1998.  During 
1998.  NMFS  approved  observer 
sampling  stations  on  23  vessels.  Based 
on  those  inspections  and  comments 
from  affected  vessel  owners,  NMFS 
proposes  to  clarify  the  observer 
sampling  station  regulations. 

Current  regulations  at  §679.28(d)(2)(i) 
require  that  the  observer  sampling 
station  on  factory  trawlers  and 
motherships  be  located  within  4  meters 
(m)  of  where  the  observer  samples 
unsorted  catch.  There  must  be  clear  and 
unobstructed  passage  between  the 
sampling  station  and  where  the  observer 
samples  unsorted  catch.  On  most 
vessels,  the  observer  can  see  the  entire 
flow  of  fish  between  the  bin  and  the 
observer  sampling  station,  and  vessel 
crew  members  would  be  unable  to 
remove  or  sort  fish  without  the 
observer's  knowledge.  On  some  vessels 
the  crew  could  remove  fish  between  the 
bin  and  the  observer  sampling  station 
without  the  observer's  knowledge.  Such 
removal  would  prevent  the  observer 
from  ensuring  that  his  or  her  estimate  of 
total  catch  and  species  composition  is 
accurate  and  tmbiased.  This  proposed 
rule  would  require  that,  when  the 
observer  stands  at  the  location  where 
unsorted  catch  is  collected,  he  or  she 
must  be  able  to  see  that  no  fish  are 
removed  between  the  bin  and  the  scale 
used  to  weigh  total  catch.  On  those 
factory  trawlers  and  motherships  where 
the  observer  cannot  see  the  entire  flow 
of  fish  wherever  the  crew  has  access  to 
it.  the  vessel  owners  would  be  required 
to  install  mirrors,  viewing  windows,  or 
other  modifications  so  that  the  observer 
could  see  the  entire  flow  of  fish. 

The  observer  sampling  station  on  a 
vessel  using  nontrawl  gear  must  be 
within  5  m  of  where  catch  is  brought 
onboard,  unless  that  location  is  unsafe. 
There  also  must  be  clear  and 
unobstructed  passage  between  the 
sampling  station  and  where  the  observer 
samples  unsorted  catch 
(§679.28(d)(2)(ii)).  The  current 
regulations  do  not  accurately  reflect  the 
needs  of  NMFS  observers,  nor  do  they 
explain  clearly  to  vessel  owners  what 


they  must  do  to  build  an  observer 
sampling  station  that  meets  the 
requirements.  N\tF.S  proposes  to  clarify 
and  expand  the  requirements  for  an 
observer  sampling  station  on  vessels 
using  nontrawl  gear  by  defining  and 
requiring  two  new  areas  on  nontrawl 
vessels;  The  collection  area  and  the  tally 
station  The  collection  area  would  be  a 
location  where  the  observer,  or  a  crew 
member  under  the  observer's  guidance, 
collects  fish  for  sampling  as  they  are 
brought  aboard  the  vessel,  and  where 
the  observer  can  see  the  gear  as  it  leaves 
the  water.  The  tally  station  would  be  a 
location  within  5  m  of  where  fish  enter 
the  vessel  and  where  the  observer  could 
see  the  fishing  gear  as  it  leaves  the  water 
and  could  count  and  identify  fish.  The 
tally  station  and  collection  area  would 
have  to  be  equipped  with  railing, 
grating,  and  adequate  lighting  as 
necessary  for  the  observer  to  effectively 
perform  his/her  duties.  Clear  and 
unobstructed  passage  would  be  required 
between  the  observer  sampling  station 
and  the  collection  area,  with  access 
provided  to  the  tally  station.  Because 
the  observer  would  not  need  to  carry 
baskets  between  the  tally  station  and  the 
observer  sampling  station,  access  to  the 
tally  station  would  not  need  to  meet  to 
be  clear  and  unobstructed.  All  nontrawl 
vessels  with  currently  approved 
obser\'er  sampling  stations  would  meet 
the  proposed  requirements  for  the  tally 
station  and  collectioii  area,  except  that 
some  boats  would  be  required  to  make 
minor  modifications  to  the  tally  station 
or  collection  area  by  adding  grating  or 
railings. 

Current  regulations  at  $67g.2a(d)(2)(i) 
and  (ii)  require  clear  and  unobstructed 
passage  between  the  observer  sampling 
station  and  where  the  observer  samples 
unsorted  catch.  The  phrase  "clear  and 
unobstructed"  is  ambiguous  and  needs 
to  be  clarified.  The  proposed  change 
would  define  "clear  and  unobstructed 
passage"  as  follows: 

Where  clear  and  unobstructed  passage 
is  required,  passageways  must  be  at 
least  65  cm  wide  at  the  narrowest  point, 
be  free  of  tripping  hazards,  and  be  at 
least  1.8  m  high.  Doorways  or 
companionways  must  be  free  of 
obstacles. 

This  definition  is  similar  to  the 
procedural  definition  NMFS  staff 
currently  uses  when  inspecting  observer 
sampling  stations,  and  those  vessels 
with  approved  sampling  stations  would 
meet  these  proposed  criteria. 

Current  regulations  require  that  an 
observer  sampling  station  provide  a 
minimum  working  space  at  least  1.8  m 
by  2.5  m.  Based  on  comments  from 
affected  vessel  owners.  NMFS  has 
determined  that  this  requirement  is 
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overly  restrictive  and  proposes  to 
require  a  minimum  area  of  4.5  square 
meters.  This  would  give  the  obser\'er  the 
same  amount  of  space  while  allowing 
the  vessel  owner  greater  flexibility'  in 
the  design  of  observer  sampling  stations. 
To  ensure  that  the  observer  will  have 
sufficient  room  to  work  when  standing 
at  the  table,  this  proposed  change  also 
would  require  that  the  station  provide  at 
least  0.9  m  of  working  space  in  front  of 
the  sampling  table. 

Current  regulations  require  that  a 
NMFS-approved  platform  scale  be 
provided  in  each  observer  sampling 
station.  The  scale  must  be  rigidly 
attached  to  the  vessel.  The  regulations 
do  not  specify  at  what  height  it  should 
be  attached.  In  many  cases,  vessel 
owners  have  installed  the  scale  either 
flush  with  or  on  top  of  the  observer 
sampling  table,  in  some  cases  as  high  as 
1 .5  m  off  the  floor.  When  the  existing 
regulations  were  written.  NMFS  did  not 
consider  the  need  to  mount  the  scale 
closer  to  the  floor.  However,  based  on 
comments  received  from  observers. 
when  the  scale  platform  is  more  than 
0.7  m  above  the  floor,  some  observers 
cannot  lift  heavy  baskets  of  fish  onto  the 
scale  platform,  especially  during  rough 
weather. 

This  proposed  rule  would  require  that 
the  scale  be  mounted  so  that  the 
weighing  surface  is  no  more  than  0.7  m 
above  the  floor  Because  many  vessels 
installed  scales  at  greater  heights,  these 
vessels  would  have  to  remount  the 
scales.  Depending  on  the  construction  of 
the  scale  base  and  the  layout  of  the 
sampling  station,  lowering  the  scale 
would  cost  approximately  S50.(X)  to 
$200.(XI.  In  no  case  would  the  proposed 
change  require  substantial  modification 
of  either  the  factory  or  the  observer 
sampling  station. 

Observers  estimate  the  species 
composition  of  each  haul  on  factory 
trawlers  and  motherships.  Weighing  all 
of  the  catch  by  species  is  not  practical, 
so  the  observer  often  sorts,  weighs,  and 
identifies  a  sample  of  the  catch.  NMFS 
extrapolates  from  these  samples  to 
estimate  the  total  weight  of  each  species 
in  the  haul.  Observers  take  three  major 
types  of  samples.  The  smallest  sample  is 
a  basket  sample.  When  basket  sampling, 
the  observer  diverts  at  least  80 
kilograms  of  fish  into  baskets,  and 
measures  and  identifies  each  fish  in  the 
basket.  Basket  samples  are  often  used  to 
determine  the  size  composition  of  the 
target  catch  in  a  haul.  'They  are  also 
used  to  determine  the  species 
composition  of  a  haul  when  many 
species  are  abundant  in  the  haul. 

If  the  observer  believes  that  counting, 
weighing,  and  identifying  all  of  some 
species  in  a  larger  sample  will  be 


possible,  he  or  she  will  take  a  partial 
haul  sample.  In  a  partial  haul  sample, 
the  observer  randomly  selects  a  portion 
of  the  haul  and  sorts  the  chosen  species 
into  larger  containers,  then  sorts  and 
weighs  them  by  species.  The  observer 
may  choose  to  take  a  partial  haul  sample 
for  all  species,  for  non-target  species,  or 
only  for  prohibited  species.  When  a 
vessel  provides  a  total-catch  weighing 
scale,  the  observer  can  use  the  scale 
weight  to  make  an  unbiased  decision 
about  when  to  start  and  stop  a  partial 
haul  sample. 

The  final  sample  type  is  a  whole  haul 
sample.  In  a  whole  haul  sample,  the 
observer  counts  and  weighs  all  of  a 
given  species  in  a  haul.  The  sampling 
types  can  be  combined  and  the  observer 
may  take  all  three  types  of  sample  from 
a  single  haul.  For  example,  the  observer 
may  basket  sample  for  the  target  species, 
whole  haul  for  prohibited  species,  and 
partial  haul  for  everything  else. 

As  the  percentage  of  the  haul  sampled 
increases,  the  accuracy  of  the  estimates 
of  species  composition  increase  as  well. 
Many  vessel  owners  believe  that  larger 
samples  prevent  overestimation  of  the 
total  catch  of  uncommon  and  prohibited 
species.  Because  catch  of  these  species 
often  drives  the  allowable  hanest  of 
target  species,  the  vessel  owners  and 
operators  often  encourage  the  observer 
to  partial  or  whole  haul  for  prohibited 
species.  However,  the  observer's  ability 
to  take  partial  or  whole  haul  samples 
can  be  constrained  by  a  lack  of  belt 
space  where  the  sample  can  be  sorted. 
All  trawl  catcher/processors  with 
approved  sampling  stations  have 
voluntarily  provided  sufficient  space 
below  the  total-catch  weighing  scale  to 
encourage  the  observer  to  take  larger 
samples.  In  most  cases,  the  space  was 
already  available,  but  in  some  cases 
vessels  had  to  make  factory 
modifications  that  would  not  have  been 
necessary  had  they  known  in  advance 
the  requirements  for  partial  haul 
samphng. 

As  part  of  the  approval  of  an  observer 
sampling  station,  this  proposed  rule 
would  require  that  trawl  catcher/ 
processors  provide  at  least  1  m  of  belt 
space  downstream  from  the  total-catch 
weighing  scale  for  the  observer's  use 
when  processing  samples.  This  would 
enable  the  observer  to  use  each  of  the 
three  primary  sampling  strategies  on  all 
trawl  catcher/processors. 

Transmission  of  Observer  Data 

Each  of  the  six  CDQ  groups  is 
allocated  a  percentage  of  the  total 
allowable  catch  for  each  species  or 
species  group  in  the  BSAI.  except  squid. 
Many  of  the  species  quotas  are  further 
apportioned  by  season  or  area.  Each 


CDQ  group  is  responsible  for  managing 
its  quotas  and  ensuring  that  its 
harvesting  partners  do  not  exceed  them. 
To  do  this,  the  CDQ  groups  depend  on 
the  observer's  estimates  of  total  catch.  In 
some  cases,  a  CDQ  harvesting  partner 
could  take  a  group's  entire  allocation  of 
a  species  in  a  single  haul.  Thus,  both 
NMFS  and  the  CDQ  group  must  get 
reliable  and  timely  harvest  information 
from  the  observer.  To  ensure  timeliness 
and  accuracT.'.  observers  use  NMFS- 
supplied  data  entry  and  transmission 
software.  This  software  guides  the 
observer  in  what  information  needs  to 
be  transmitted,  performs  basic  error 
checking,  and  transmits  the  data  to 
NMFS.  For  an  observer  to  use  this 
system,  the  vessel  operator  must  install 
NMFS-supplied  data  enlr>'  software  and 
provide  the  computer  and 
communication  equipment  necessar>' 
for  its  use.  All  processors  currently 
participating  in  the  CDQ  fisheries  have 
done  this.  However,  this  proposed  rule 
would  make  the  use  of  the  NMFS- 
supplied  electronic  reporting  software 
mandator)'  to  ensure  that  timely  data 
transmis.'iion  will  continue  to  occur. 

Current  regulations  at 
S679.50(I)(l)(iii)(B)(I)  require  catcher/ 
processors  and  motherships  to  be 
equipped  with  the  electronic 
communication  equipment,  hardware, 
and  software  necessary  for  the 
communication  of  observer  data.  NMFS 
proposes  to  amend  S  679.32(c)(4)  to 
require  that  processor  vessels  engaged 
in  CDQ  fishing  be  required  to  provide 
and  maintain  the  NMFS-supplied  data 
transmission  software.  Also,  these 
vessels  would  be  required  to  provide 
and  maintain  the  computer  hardware, 
software,  and  communication 
equipment  needed  for  data  transmission 
as  specified  at  §679.S0({)(l)(iii) 

Technical  Correctioiis 

This  proposed  rule  also  woidd  make 
minor  editorial  revisions  to  $  679.28 
described  here.  These  revisions  are 
necessary  to  correct  errors  or  clarify  the 
regulatory  text. 

The  phrase  "for  catch  weight 
measurement"  would  be  removed  from 
the  title  of  §  679.28  because  the  section 
also  includes  the  requirements  for  other 
equipment. 

Paragraph  (b)(2)(vii)  of  §679.28  would 
be  revised  by  removing  unnecessary  text 
and  subdividing  the  paragraph  to 
improve  clarity. 

Paragraph  (b|(3)  of  $  679.28  would  be 
clarified  by  changing  the  phrase  "in 
which  fish  are  weighed"  to  "when  use 
of  the  scale  is  required." 

Paragraph  (b)(3)(ii)(A)  of  §679.28 
would  be  revised  by  removing  the  title 
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"Maximum  Permissible  Error,"  which  is 
unnecessary 

Paragrapli  (b)(5)(i)  of  §  679.28  would 
be  clarified  by  changing  the  sentence 
"Reports  must  be  printed  at  least  once 
each  24  hour  period  in  which  the  scale 
is  being  used  to  weigh  catch  or  before 
any  information  stored  in  the  scale 
memory  is  replaced."  This  sentence 
would  be  changed  to  read;  "Reports 
must  be  printed  every  24  hoius  when 
use  of  the  scale  is  required.  Reports 
must  also  be  printed  before  any 
information  stored  in  the  scale 
computer  memorv  is  replaced." 

Paragraph  (d)(5)  of  §  679.28  would  be 
revised  by  changing  the  phrase 
"electronic  motion  compensated 
platform  scale"  to  "NMFS-approved 
platform  scale."  The  original  phrase  is 
not  consistent  with  wording  used 
elsewhere. 

Paragraph  (d)(6J  of  %  679.28  would  be 
clarified  by  changing  the  overly 
restrictive  term  "floor  grating"  to 
"flooring  that  prevents  slipping  and 
drains  well  (grating  or  other  material 
where  appropriate)." 

Paragraph  (d)(8)  of  S  679.28  would  be 
clarified  by  adding  the  phrase  "when 
use  of  the  observer  sampling  station  is 
required"  to  the  second  sentence  so  that 
it  reads:  "If  the  observer  sampling 
station  is  moved  or  if  the  space  or 
equipment  available  to  the  observer  is 
reduced  or  removed,  when  use  of  the 
observer  sampling  station  is  required, 
the  observer  sampling  station  inspection 
report  issued  under  this  section  is  no 
longer  valid."  In  many  cases,  vessel 
owners  wish  to  use  the  observer 
sampling  station  for  other  purposes  ' 
when  not  engaged  in  a  fishery  requiring 
its  use.  NMFS  did  not  intend  to  require 
that  the  station  be  reinspected  in  this 
event:  this  change  clarifies  that  intent. 

The  first  sentence  of  paragraph 
(d)(8)(i)(G)  of  §  679.28  would  be  revised 
by  changing  the  phrase  "CDQ  and  PSQ" 
to  "catch"  so  that  it  reads  as  follows: 
"For  catcher/ processors  using  trawl  gear 
and  motherships.  a  diagram  drawn  to 
scale  showing  the  location(s)  where  all 
catch  will  be  weighed,  the  location 
where  observers  will  sample  unsorted 
catch,  the  location  of  the  observer 
sampling  station  as  described  at 
paragraph  (d)  of  this  section,  Including 
the  observer  sampling  scale,  the  name  of 
the  manufacturer,  model  of  the  scale  to 
weigh  total  catch,  and  the  observer 
sampling  scale,"  This  clarification  is 
necessary  because  scales  and  observer 
sampling  stations  may  be  required  on 
vessels  not  harvesting  CDQ  or  PSQ. 

Classification 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 


respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  All  have  been  approved  by  OMB 
and  none  would  be  changed  as  a  result 
of  this  proposed  action.  The  OMB 
control  numbers  and  estimated  response 
times  for  these  requirements  are:  The 
submission  of  scale  inspection  reports  is 
approved  under  0648-0330  at  15 
minutes  per  response:  the  retention  of 
scale  weight  reports  is  approved  under 
0848-0330  at  3  minutes  per  response; 
the  inspection  of  an  observer  sampling 
station  is  approved  under  0648-0269  at 
2  hours  per  response:  and  the  electronic 
transmittal  of  observer  data  is  approved 
under  0648-0307  at  10  minutes  per 
response. 

The  estimates  of  response  times  given 
here  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Public  comment  is  sought  regarding 
whether  the  proposed  collection-of- 
information  requirements  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  accuracy  of  the 
liurden  estimates;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Send  conunents  regarding  these,  or  any 
other  aspects  of  the  collection  of 
information  requirements,  to  NMFS  and 
OMB  (see  AOOflESSES). 

NMFS  prepared  an  IRFA  for  this 
proposed  rule  pursuant  to  5  U.S.C.  603, 
without  first  making  the  threshold 
determination  of  whether  the  proposal 
would  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  Summary  and  Conclusions  section 
of  the  IRFA  states: 

This  action  would  revise  and  clarify  thti 
equipment  and  leciinical  requirements  for  at- 
sea  scales.  ol>server  sampling  stations  and 
observer  transmission  of  data  by  making 
numerous,  minor  revisions  to  the  regulations 
implementing  these  programs.  The  action  is 
necessary  to  ensure  NMFS  ability  to 
effectively  manage  these  programs:  lo 
improve  the  clarity  and  consistency  of  the 
implementing  regulations;  and  to  reduce 
unnecessary  regulatory  burdens.  It  is  being 
promulgated  under  the  authority  of  the 


Magnuson-Slevens  Act.  This  action  would 
directly  impact  the  13  freezer  Inngliners 
currently  equipped  with  scales  or  observer 
sampling  stations  thai  may  be  small  entities. 
The  preferred  alternative  would  impose  no 
new  reporting  or  recordkeeping  requirements 
nor  would  it  duplicate,  overlap,  or  conflicl 
with  existing  Federal  rules.  NMFS  estimates 
thai  the  preferred  alternative  would  cost  the 
owners  of  directly  impacted  freezer 
longliners  less  than  58.500  distributed  among 
the  13  directly  impacted  vessels  and  in  no 
case  would  cost  any  one  vessel  more  than 
SI, 700.  This  represents  less  than  .06  percent 
of  the  average  per-vessel  gross  revenues  for 
the  impacted  vessels.  In  addition  (o  the 
preferred  alternative,  the  analysis  considered 
two  other  alternatives:  a  "no  action" 
alternative  that  would  not  revise  the  existing 
regulations:  and  a  "partial  implementation" 
alternative  that  would  implement  some  of  the 
proposed  revisions.  These  alternatives  were 
rejected  because  they  would  fail  lo  make  the 
changes  necessary  for  successful 
management  of  these  programs. 

The  ownership  characteriBtics  of  vessels 
that  would  be  impacted  by  this  action  have 
not  been  analyzed  lo  determine  if  they  are 
independently  owned  and  operated  or 
afBlialed  with  a  larger  parent  company. 

A  copy  of  the  RIR/IRFA  can  be 
obtained  bom  NMFS  (see  ADDRESSES) . 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
ptirposes  of  E.O.  12866. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regidations.  To  comply  with 
that  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  proposed  rule. 

List  of  Subjects  in  SO  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  November  26,  1990. 
Penelope  D.  OaitoD, 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  SO  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1 .  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Aulborily:  16  U.S.C.  773  el  seq..  1801  et 
seq.  and  3631  et  seq. 

2.  In  §  679.28,  the  section  heading  is 
revised;  introductory  text  to  paragraphs 
(b)(2)(iu).  (h)(3),  (b)(3)(ii)(B).  (b)(5),  and 
(d)(8),  is  revised:  and  paragraphs 
(b)(2)(vii),  (b)(3)(ii)(A),  (b)(5)(i),  (b)(6), 
(d)(2),  (dM3),  (d)(5)  through  (d)(7).  and 
(d)(8)(i)(G)  are  revised  to  read  as 
follows: 
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§679.28    Equipment  and  oparalional 
requirements. 

(b)  •  •  • 

(2)  *  •  • 

(iii)  Who  may  perform  scale 
inspections'!  Scales  must  be  inspected 
by  either  a  NMFS  staff  scale  inspector 
or  a  scale  inspector  employed  by  a 
weights  and  measures  agency 
designated  by  NMFS  to  perform  scale 
inspections  on  its  behalf.  A  list  of  NMFS 
staff  scale  inspectors  and  scale 
inspectors  employed  by  a  weights  and 
measures  agency  designated  to  perform 
scale  inspections  on  its  behalf  is 
available  from  the  Regional 
Administrator  upon  request.  Scale 
Inspections  are  paid  for  by  NMFS. 

•  •  •  •  a 

(vii)  Scale  inspection  report.  (A)  A 
scale  is  approved  for  use  when  the  scale 
inspector  completes  and  signs  a  scale 
inspection  report  verifying  that  the  scale 
meets  all  of  the  requirements  specified 
in  this  paragraph  (b)(2)  and  appendix  A 
to  this  part. 

(B)  The  scale  inspector  must  provide 
the  original  inspection  report  to  the 
vessel  owner  and  a  copy  to  NMFS. 

(C)  The  vessel  owner  must  either 

(1)  Maintain  a  copy  of  the  report  on 
board  when  use  of  the  scale  is  required 
and  make  the  report  available  to  the 
observer,  NMFS  personnel,  or  an 
authorized  officer,  upon  request,  or; 

(2)  Display  a  valid  NMFS-sticker  on 
each  approved  scale. 

(D)  When  in  use.  an  approved  scale 
must  also  meet  the  requirements 
described  in  paragraphs  (b)(3)  through 
(b)(6)  of  this  section. 

(3)  At-sea  scale  tests.  To  verify  that 
the  scale  meets  the  MPEs  specified  in 
this  paragraph  (b)(3),  the  vessel  owner 
must  ensure  that  the  vessel  operator 
tests  each  scale  or  scale  system  used  to 
weigh  total  catch  one  time  dtu-ing  each 
24— hour  period  when  use  of  the  scale  is 
required. 

•  •        «        •        • 

(ii)  *  •  * 

(A)  The  MPE  for  platform  and  hanging 
scales  is  plus  or  minus  0.5  percent  of 
the  known  weight  of  the  test  material. 

(B)  Test  weights.  Each  test  weight 
must  have  its  weight  stamped  on  or 
otherwise  permanently  affixed  to  it.  The 
weight  of  each  test  weight  must  be 
aimually  certified  by  a  National  Institute 
of  Standards  and  Technology  approved 
metrology  laboratory  or  approved  for 
continued  use  by  the  NMFS  authorized 
inspector  at  the  time  of  the  annual  scale 
inspection.  The  amount  of  lest  weights 
that  must  be  provided  by  the  vessel 
owner  is  specified  in  paragraphs 


(b)(3)(ii)(B)(I)  and  (b)(3)(ii)(B)(2)  of  this 
section. 

*        *     '    •        •        • 

(5)  Printed  reports  from  the  scale  (not 
applicable  to  observer  sampling  scales). 
The  vessel  owner  must  ensure  that  the 
vessel  operator  provides  the  printed 
reports  required  by  this  paragraph. 
Printed  reports  from  the  scale  must  be 
maintained  on  board  the  vessel  imtil  the 
end  of  the  year  dtuing  which  the  reports 
were  made  and  be  made  available  to 
observers,  NMFS  personnel,  or  an 
authorized  officer.  In  addition,  printed 
reports  must  be  retained  by  the  vessel 
owner  for  3  years  after  the  end  of  the 
year  during  which  the  printouts  were 
made. 

(i)  Reports  of  catch  weight  and 
cumulative  weight.  Reports  must  be 
printed  at  least  once  every  24  hours 
when  use  of  the  scale  is  required. 
Reports  must  also  be  printed  before  any 
information  stored  in  the  scale 
computer  memory  is  replaced.  Scale 
weights  must  not  be  adjusted  by  the 
scale  operator  to  accotmt  for  the 
perceived  weight  of  water,  mud,  debris, 
or  other  materials.  Scale  printouts  must 
show: 

(A)  The  vessel  name  and  Federal 
fisheries  or  processor  permit  number; 

(B)  The  haij  or  set  number  as 
recorded  in  the  processor's  DCPL  (see 
§679.5); 

(C)  The  total  weight  of  the  haul  or  set; 

(D)  The  total  cumulative  weight  of  all 
fish  or  other  material  weighed  on  the 
scale. 

(6)  Scale  installation  requirements. 
The  scale  display  must  be  readable  from 
where  the  observer  collects  unsorted 
catch. 

(d)  ■  '  • 

(2)  Location,  (i)  Motherships  and 
catcher/processors  or  catcher  vessels 
using  trawl  gear.  The  observer  sampling 
station  must  be  located  within  4  m  of 
the  location  from  which  the  observer 
collects  unsorted  catch.  Clear, 
imobstnicted  passage  must  be  provided 
between  the  observer  sampling  station 
and  the  location  where  the  observer 
collects  tmsorted  catch.  When  standing 
where  unsorted  catch  is  sampled,  the 
observer  must  be  able  to  see  that  no  fish 
have  been  removed  between  the  bin  and 
the  scale  used  to  weigh  total  catch. 

(ii)  Vessels  using  nontrawl  gear.  The 
observer  sampling  station  must  be 
located  within  5  m  of  the  collection 
area,  described  at  §67g.28(d)(7)(ii)(B). 
unless  any  location  within  this  distance 
is  unsafe  for  the  observer.  Clear, 
unobstructed  passage  must  be  provided 
between  the  observer  sampling  station 


and  the  collection  area.  Access  must  be 
provided  to  the  tally  station,  described 
at  S679.28(d)(7)(ii)(A).  NMFS  may 
approve  an  alternative  location  if  Ihn 
vessel  owner  submits  a  written  proposal 
describing  the  alternative  location,  the 
reasons  why  a  l(x:ation  within  5  m  of 
where  fish  are  brought  on  board  the 
vessel  is  imsafe.  and  if  the  proposed 
observer  sampling  station  meets  all 
other  applicable  requirements  of  this 
section. 

(iii)  W7ia(  is  clear,  unobstructed 
passage?  Where  clear  and  unobstructed 
passage  is  required,  passageways  mtist 
be  at  least  65  cm  wide  at  their  narrowest 
point,  be  free  of  tripping  hazards,  and  be 
at  least  1.8  m  high.  Doorways  or 
companionways  must  be  free  of 
obstacles. 

(3)  Minimum  work  space.  The 
observer  must  have.a  working  area  for 
sampling  of  at  least  4.5  square  meters. 
This  working  area  includes  the 
observer's  sampling  table.  The  observer 
must  he  able  to  stand  upright  and  have 
a  work  area  at  lea.st  0.9  m  deep  in  the 
area  in  front  of  the  table  and  scale. 

(5)  Observer  sampling  scale.  The 
observer  sampling  station  must  include 
a  t>JMFS-approved  platform  scale  with  a 
capacity  of  at  least  50  kg  located  within 
1  m  of  the  observer's  sampling  table. 
The  scale  must  be  moimted  so  that  the 
weighing  surface  is  no  more  than  0.7  m 
above  the  floor.  The  scale  must  be 
approved  by  NMFS  imder  paragraph  (h) 
of  this  section  and  must  meet  the 
maximum  permissible  error  requirement 
specified  in  paragraph  (b)(3)(ii)(A)  of 
this  section  when  tested  by  the  observer. 

(6)  Other  requirements.  The  sampling 
station  must  include  flooring  that 
prevents  slipping  and  drains  well 
(grating  or  other  material  where 
appropriate),  adequate  lighting,  and  a 
hose  that  supplies  fresh  or  sea  water  to 
the  observer. 

(7)  Requirements  for  sampling  catch. 
(i)  Motherships  and  catcher/processors 
using  trawl  gear.  The  conveyor  belt 
conveying  unsorted  catch  must  have  a 
removable  board  to  allow  fish  to  be 
diverted  frt>m  the  belt  directly  into  the 
observer's  sampling  baskets.  The 
diverter  board  must  be  located  after  the 
scale  used  to  weigh  total  catch  so  that 
the  observer  can  use  this  scale  to  weigh 
large  samples.  At  least  1  m  of  accessible 
belt  space,  located  after  the  scale  used 
to  weigh  total  catch,  must  be  available 
for  the  otiserver's  use  when  sampling  a 
haid. 

(ii)  Catcher/Processors  using  non- 
trawl gear  In  addition  to  the  sampling 
station,  vessels  using  non-trawl  gear 
must  provide:  (A)  Tally  Station.  A  place 
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where  the  observer  can  see  the  gear  as 
it  leaves  the  water  and  can  count  and 
identify  fish.  It  must  be  within  5  meters 
of  where  fish  are  brought  aboard  the 
vessel  and  in  a  location  where  the 
observer  is  not  in  danger  of  falling 
overboard  or  being  gaHed.  Where 
exposed  to  wind  or  seas,  it  must  be 
equipped  with  a  railing  at  least  1.0 
meter  high,  grating  or  other  non-slip 
material,  and  adequate  lighting. 

(B)  Collection  /U^a.  A  place  where  the 
observer,  or  vessel  crew  imder  the 
observer's  guidance,  collects  fish  as  they 
come  off  the  line  or  are  removed  from 
pots,  it  must  be  located  where  the 
observer  can  see  the  gear  when  it  leaves 
the  water.  Where  exposed  to  wind  or 
seas,  it  must  be  equipped  with  a  railing 
at  least  1.0  m  high  and  grating  or  other 
non-slip  material. 

(8)  Inspection  of  the  observer 
sampling  station.  Each  observer 
sampling  station  must  be  inspected  and 
approved  by  NMFS  prior  to  its  use  for 
the  first  time  and  then  one  time  each 
year  within  12  months  of  the  date  of  the 
most  recent  inspection  with  the 
following  exceptions:  If  the  observer 
sampling  station  is  moved  or  if  the 
space  or  equipment  available  to  the 
observer  is  reduced  or  removed  when 
use  of  the  observer  sampling  station  is 
required,  the  observer  sampling  station 
inspection  report  issued  under  this 
section  is  no  longer  valid,  and  the 
observer  sampling  station  must  be 


reinspected  and  approved  by  NMFS. 
Inspection  of  the  observer  sampling 
station  is  in  addition  to  inspection  of 
the  at-sea  scales  by  an  authorized  scale 
inspector  required  at  paragraph  (b)(2)  of 
this  section. 

(i)  *  *  * 

(G)  For  catcher/processors  using  trawl 
gear  and  motherships,  a  diagram  drawn 
to  scale  showing  the  location(s)  where 
all  catch  will  be  weighed,  the  location 
where  observers  will  sample  unsorted 
catch,  and  the  location  of  the  observer 
sampling  station  as  described  at 
paragraph  (d)  of  this  section. 

3.  In  §679.32.  paragraphs  (c)(4)(iii) 
and  (c)(4)(iv)  are  redesignated  as 
paragraphs  (c)(4)(iv)  and  (c)(4)(v) 
respectively,  and  a  new  paragraph 

(c)(4)(iii)  is  added  to  read  as  follows: 

§679.32    Groundfish  and  halibut  COQ 
catch  monitoring. 

>         *         •         *         • 

(0  *  *  • 

(4)  •  •  • 

(iii)  Obtain  the  data  entry  software 
provided  by  the  Regional  Administrator 
( — ATLAS  software — )  for  use  by  the 
observer  and  ensure  that  observer  data 
can  be  transmitted  bom  the  vessel  to 
NMFS  at  any  time  while  the  vessel  is 
receiving,  catching  or  processing  CDQ 
species. 


4.  In  appendix  A  to  part  679,  in 
section  2.3.1.8.  paragraphs  (a)(iv)  and 
(a)(v),  in  section  3.3.1.7.  paragraphs 
(a)(iv)  and  (a)(v),  and  in  section  4.3.1.5. 
paragraph  (iv)  are  removed;  in  section 
2.3.1.8,  paragraphs  (a)(vi)  through 
(a](viii)  are  redesignated  as  paragraphs 
(a)(iv)  through  (a)(vi)  respectively;  in 
section  3.3.1.7,  paragraphs  (a)(vi) 
through  (al(viii)  are  redesignated  as 
paragraphs  (a)(iv)  through  {a)(vi) 
respectively;  in  section  4.3.1.5, 
paragraph  (a)(v)  is  redesignated  as 
paragraph  (a)(iv):  and  the  definition  of 
— security  seals  or  means —  in  section 
5.0  is  revised  to  read  as  follows: 

Appendix  A  To  Part  679 

*  *  a  .  . 

5.  Definitions 

***** 

Security  seais  or  means — A  physical 
seal  such  as  a  lead  and  wire  seal  that 
must  be  broken  in  order  to  change  the 
operating  or  performance  characteristics 
of  the  scale,  or  a  number  generated  by 
the  scale  whenever  a  change  is  made  to 
an  adjustable  component.  The  number 
must  be  sequential  and  it  must  not  be 
possible  for  the  scale  operator  to  alter  it. 
The  number  must  be  displayed 
whenever  the  scale  is  turned  on. 
***** 

|FR  Doc.  99-31309  Filed  12-1-99;  8:45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

agency:  U.S.  Commission  on  Civil 
Rights. 

DATE  AND  TIME:  Friday,  December  10. 
1999,  9:30  a.m. 

PIACE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street,  NW..  Room  540, 
Washington,  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  November  5, 

1999  Meeting 
in.  Annoimcements 

IV.  Staff  Directors  Report 

V.  Racial  and  Ethnic  Tensions  in 

American  Communities:  Poverty, 
Inequality,  and  Discrimination, 
Volume  Vn:  The  Mississippi  Delta 
Report 

VI.  Equal  Educational  Opportunity  and 

Nondiscrimination  for  Girls  in 
Advanced  Mathematics,  Science, 
and  Technology  Education:  Federal 
Enforcement  of  Title  IX  Report 

VII.  State  Advisory  Committee  Report 

•  Employment  Rehabilitation 
Services  in  Michigan  (Michigan) 

•  The  Personal  Responsibifity  and 
Work  Opportunity  Reconciliation  Act  of 
1996:  An  Examination  of  Its  Impact  on 
Legal  Immigrants  and  Refugees  in 
Rhode  Island  (Rhode  Island) 

Vin.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  David  Aronson,  Press  and 

Communications  (202)  376-8312. 

Stephanie  Y.  Moore, 

General  Counsel. 

IFR  Doc.  99-31380  Filed  11-30-99;  1:19  pml 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[0-427-810] 

Certain  Steel  Products  from  France: 
Notice  of  Final  Court  Decision  and 
Amended  Final  Determination  of 
Countervailing  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  court  decision 
and  amended  final  determination  of 
countervailing  dut>'  investigation. 

SUMMARY:  On  August  24,  1999.  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
affirmed  the  U.S.  Court  of  International 
Trade's  decisions  sustaining  the 
Department  of  Commerce's  final 
determination  in  the  countervailing 
duty  investigation  of  certain  steel 
products  from  France,  as  modified  by 
two  remand  determinations.  As  there  is 
now  a  final  and  conclusive  court 
decision  in  this  action,  we  are  amending 
our  final  determination. 
FOR  FURTHER  INFORMATION  CONTACT:  Rosa 
Jeong  or  Blanche  Ziv,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Group  I,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  3099.  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-3853 
and  482-4207,  respectively. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  July  9.  1993,  the  Department  of 
Commerce  (the  Department)  published 
notice  of  its  final  affirmative 
counten'ailing  duty  determination  of 
certain  steel  products  from  France.  The 
Department's  final  determination  is  set 
forth  in  Final  Affirmative 
Countervailing  Duty  Determinations; 
Certain  Steel  Products  from  France.  58 
FR  37304  (July  9.  1993),  and  in  relevant 
parts  of  the  General  Issues  Appendix  to 
Final  Affirmative  Counten'ailing  Duty 
Determination;  Certain  Steel  Products 
from  Austria.  58  FR  37217,  37231-36 
duly  9, 1993).  Subsequent  to  the 
publication  of  the  Department's 
countervailing  duty  order,  the 
petitioners  and  the  respondents 
challenged  the  Department's  final 
determination  before  the  U.S.  Court  of 
International  Trade  (CIT). 


Thereafter,  the  CIT  issued  its  decision 
in  British  Steel  pic  v.  United  States.  879 
F.  Supp.  1254  (CIT  1995),  which 
addressed  general  issues  common  to 
various  countervailing  duty 
investigations  of  certain  steel  products 
which,  including  the  French 
investigation,  had  been  before  the 
Department  concurrently.  While 
affirming  the  Department's  final 
determination  on  other  general  issues, 
the  CIT  rejected  the  Department's 
reliance  on  IRS  tables  showing  industr>'- 
specific  average  useful  life  of  assets  m 
determining  an  allocation  period  of  15 
years.  In  a  subsequent  remand 
determination  dated  }une  30,  1995,  the 
Department  calculated  a  company* 
specific  allocation  period  for  Usinor 
Sacilor  based  on  the  average  useful  life 
of  non-renewable  physical  assets,  and 
the  CIT  affirmed  it.  British  Steel  pic  v 
United  States,  929  F.  Supp,  426  (CIT 
1996). 

Meanwhile,  the  CIT  addressed  issues 
specific  to  the  French  investigation  in 
three  decisions,  which  affirmed  the 
Department's  final  determination  on  all 
but  one  issue.  With  regard  to  that  issue, 
in  Inland  Steel  Industries.  Inc.  v.  United 
States.  967  F.  Supp.  1338  (1997),  the 
err  accepted  the  Department's  request 
for  a  voluntary  remand.  Specifically, 
during  the  verification  of  Usinor 
Sacilor's  questionnaire  responses,  the 
Department  had  discovered  that  six 
Credit  National  loans  included  in  the 
1991  consolidation  of  outstanding 
Credit  National  loans  were  export 
promotion  loans.  Although  in  its  final 
concurrence  memorandum  the 
Department  stated  that  it  would 
determine  these  loans  to  be  specific,  it 
inadvertently  overlooked  these  loans  in 
its  final  determination  and  calculations. 
On  July  7. 1997.  the  Department  filed  its 
required  remand  results  with  the  CIT. 
which  were  affirmed  on  December  5. 
1997.  Inland  Steel  Industries.  Inc.  v. 
United  States.  985  F.  Supp.  132  (CIT 
1997). 

Consistent  with  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit's  (CAFC) 
decision  in  Timken  Co.  v.  United  States. 
893  F.2d  337  (Fed.  Cir.  1990),  once  the 
err  litigation  was  concluded,  the 
Department  published  a  "Notice  of 
Court  Decision  "  in  the  Federal  Register 
on  January  12,  1998  (63  FR  1827).  In 
that  notice,  we  stated  that  we  would 
continue  to  suspend  liquidation  of  any 
subject  merchandise  entered,  or 
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withdrawn  from  waiehouse.  for 
consumption  until  a  Tinal  and 
conclusive  decision  in  the  case  was 
reached.  We  also  announced  that  we 
would  instruct  the  Customs  Service  to 
change  the  relevant  cash  deposit  rates  in 
the  event  that  the  CIT's  ruling  is  not 
appealed  or  the  CAFC  issues  a  final 
decision  affirming  the  CIT's  ruling. 

On  AugJist  24.  1999.  in  Inland  Steel 
Industries,  Inc.  v.  United  States,  188 
F.3d  1349  (Fed.  Cir.  1999).  the  CAFC 
affirmed  the  CIT's  decisions  on  all 
issues  before  it.  On  November  4,  1999. 
the  CAFC  issued  its  mandate. 

Therefore,  as  there  is  now  a  final  and 
conclusive  court  decision  in  this  case, 
we  are  amending  our  final 
determination- 
Amendment  to  Final  Determination 

Pursuant  to  19  U.S.C.  1516a(e).  we  are 
now  amending  our  final  determination 
in  certain  steel  products  from  France. 
The  recalculated  net  subsidy  rate  for  all 
programs  for  Usinor  Sacilor  and  the 
coimtry-wide  rate  is  15.13%  ad 
valorem.  We  will  instruct  the  Customs 
Service  to  change  the  cash  deposit 
requirements  accordingly.  In  addition, 
because  there  have  been  no  requests  for 
administrative  reviews  of  the 
countervailing  duty  order,  the 
Department  vrill  instruct  the  Customs 
Service  to  proceed  with  liquidation  of 
subject  merchandise  entered  on  or  after 
December  7.  1992.  the  dale  of  the 
Department's  preliminary 
determination,  and  before  April  6. 1993. 
the  date  on  which  the  Department's 
authority  to  impose  provisional 
measures  lapsed  as  explained  in  the 
final  determination.  58  FR  at  37314.  as 
well  as  subject  merchandise  entered  on 
or  after  August  17.  1993.  the  date  on 
which  the  countervailing  duty  order 
was  published,  and  before  December  31. 
1 998,  which  is  the  last  day  of  the  most 
recent  period  for  which  no 
administrative  review  was  requested. 

Dated:  November  19.  1999. 
Joseph  A.  Spetrioi, 
Acting  Assistant  Secrvtaty  for  Import 
Administration. 

IFR  Doc.  99-31300  Filed  12-1-99:  8:45  ami 
auuNQ  COOE  uio-os-p 


OEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  the 
Computer  System  Se^irily  and  Privacy 
Advisory  Board 

agency:  National  Institute  of  Standards 
and  Technology.  Commerce. 


ACTION:  Notice  of  meeting. 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App.. 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  (CSSPAB)  will  meet  Tuesday. 
December  7, 1999.  and  Wednesday. 
December  8, 1999,  from  9  a.m.  to  5  p.m. 
and  Thursday,  December  9, 1999.  from 
9  a.m.  to  2  p.m.  The  Advisory  Board 
was  established  by  the  Computer 
Security  Act  of  1987  (Pub.  L.  100-235) 
to  advise  the  Secretary  of  Commerce 
and  the  Director  of  NIST  on  security  and 
privacy  issues  pertaining  to  federal 
computer  systems.  All  sessions  will  be 
open  to  the  public.  Details  regarding  the 
Board's  activities  are  available  at 
http://csrc.nist.gov/csspab/. 
DATES:  The  meeting  will  be  held  on 
December  7-8, 1999.  from  9  a.m.  to  5 
p.m.  and  on  December  9. 1999,  from  9 
a.m.  until  2  p.m. 

AOOflESSES:  The  meeting  will  take  place 
at  the  Nabonal  Institute  of  Standards 
and  Technology.  Gaithersburg.  MD. 
Administration  Building,  Lecture  Room 
B. 

Agenda 

— Welcome  and  Overview 

— Issues  Update  and  Briefings 

— Legislative  Updates 

— Office  of  Management  and  Budget/ 

Office  of  Information  and  Regulatory 

Affairs  Briefing 
— Briefing  on  GSA's  Access  Certificates 

Electronic  Services  (ACES) 
— Discussion  on  Fair  Information 

Practices  and  Privacy  Protection 
— NIST  Computer  Security  Updates 
— Planning  for  Security  Program  Metrics 

Workshop 
— Pending  Business/Discussion 
— Public  Participation 
— Agenda  Development  for  March  2000 

Meeting 
— Wrap-Up 

Note  that  agenda  items  may  change 
without  notice  because  of  possible 
unexpected  schedule  conflicts  of 
presenters. 

PUBUC  PARTKIPATKW:  The  Board  agenda 
will  include  a  period  of  time,  not  to 
exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  CSSPAB  Secretariat. 
Information  Technology  Laboratory,  100 
Bureau  Drive.  Stop  8930.  National 


Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899-8930.  It  would 
be  appreciated  if  35  copies  of  written 
material  were  submitted  for  distribution 
to  the  Board  and  attendees  no  later  than 
December  6. 1999.  Approximately  15 
seats  will  be  available  for  the  public  and 
media. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Roback,  Board  Secretariat. 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology.  100  Bureau  Drive,  Stop 
8930,  Gaithersburg,  MD  20899-8930, 
telephone:  (301)  975-3696. 

Dated:  November  23.  1999. 
Karen  H.  Brown. 

Deputy  Director,  National  Institute  of 
Standards  and  Technology. 
(FR  Doc.  99-31301  Filed  12-1-99:  8:45  ami 
auJHO  CODE  351 0-Ct*-«l 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  112699A] 

Gulf  of  Mexico  Rshery  Management 
Coupcil;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Ckiimcil  will  convene  a 
public  meeting  of  the  Shrimp  Advisory 
Panel  (AP). 

DATES:  The  Shrimp  AP  meeting  is 
scheduled  to  begin  at  8:30  a.m.  on 
Thursday.  January  6.  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
the  New  Orleans  Airport  Hilton  Hotel, 
901  Airline  Highway,  Kenner. 
Louisiana:  telephone  504-469-5000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa. 
Florida.  33619 

FOR  FURTHER  iNFORMATION  CONTACT:  Dr. 
Richard  Leard.  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Council.  3018  U.S.  Highway  301  North, 
Suite  1000,  Tampa,  Florida,  33619: 
telephone  813-228-2815. 
SUPPI.EMENTARY  INFORMATION:  The 
Shrimp  AP  will  convene  to  review 
scientific  information  on  the  effects  of 
the  cooperative  shrimp  seasonal  clostire 
with  the  state  of  Texas.  The  Shrimp  AP 
will  also  receive  a  presentation 
regarding  the  status  of  the  shrimp  stocks 
in  the  Gulf  of  Mexico  and  an  overfishing 
report.  The  Shrimp  AP  may  develop 
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recommendations  to  the  Council 
regarding  the  extent  of  Federal  waters 
off  Texas  that  will  be  closed  in  2000 
concurrently  with  the  closure  of  Texas 
waters.  Finally,  the  Shrimp  AP  will 
review  a  draft  of  an  Options  paper  for 
Amendment  10  to  the  Shrimp  Fishery 
Management  Plan.  This  options  paper 
contains  provisions  for  requiring 
additional  measures  to  reduce  bycatch 
in  the  shrimp  fishery,  particularly  on 
the  west  coast  of  Florida,  south  and  east 
of  85°30'  W.  long.  Measures  being 
considered  include  area  and/or  seasonal 
closures  as  well  as  bycatch  reduction 
devices. 

The  Shrimp  AP  consists  principally  of 
commercial  shrimp  fishermen,  dealers, 
and  association  representatives.  Copies 
of  the  agenda  can  be  obtained  bv  calling 
813-228-2815. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  AP  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Actions  of 
the  AP  will  bo  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
imder  section  305(b)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  provided  the  public 
has  been  notified  of  the  Council's  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Aime  Alford  at  the  Coimcii  (see 
ADDRESSES)  by  December  29. 1999. 

Dated:  Novemlwr  26.  1999. 
Gory  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
IFR  Doc.  99-31307  Filed  12-1-99:8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  111699A] 

Marine  Mamntals;  File  fto.  P598 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  987  issued  to  Dr.  Jim 
Darling,  Box  384.  Tofino,  B.C.  Canada 


V04  2Z0,  was  amended  to  extend  the 
expiration  date  to  September  30,  2OO0. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway.  Room  13130 
Silver  Spring.  MD  20910  (301/713- 
2289): 

Regional  Administrator.  Southwest 
Region.  NMFS.  501  West  Ocean  Blvd  . 
Suite  4200.  Long  Beach.  CA  90802^213 
(562/980-4001);  and 

Protected  Resources  Program 
Manager.  Pacific  Islands  Area  Office, 
1601  Kapiolani  Blvd.,  Suite  1110, 
Honolulu.  HI  96814-4700  (808/973- 
2937). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeannie  Drevenak.  (301/713-2289). 

SUPPLEMENTARY  INFORMATION:  On 
September  23.  1999.  notice  was 
published  in  the  Federal  Register  (64 
FR  51518)  that  an  amendment  of  Permit 
No.  987.  issued  June  20.  1996  (61  FR 
34801),  had  been  requested  by  the 
above-named  individual.  The  subject 
amendment  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  provisions  of 
§216.39  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (ESA:  16  U.S.C.  1531  et  seq.) 
and  the  provisions  of  S  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  part 
222-226). 

Issuance  of  this  permit,  as  required  by 
the  ESA.  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith.  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  November  24.  1999. 
Thomas  |.  Mclntyie, 
Acting  Chief.  Permits  and  Documentation 
Division,  Office  of  Protected  P  fsources. 
National  Marine  Fisheries  Senice. 
IFRDoc.  99-31306  Filed  12-1-99:  8:45  ami 
eiLLMa  cooE  isto-a-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  110e99CJ 

Marine  Mammals;  Scientific  Research 
Permit  (PHF#  731-1509-01) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit  amendment 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Robin  Baird.  Biology  Department. 
Dalhousie  University.  Halifax.  Nova 
Scotia.  B3H  4)1  Canada,  has  been  issued 
an  amendment  to  scientific  research 
Permit  No.  731-1509-00. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak.  301/713-2289. 
SUPPI,EMENTARY  INFORMATION:  On  May 
13.  1999.  notice  was  published  in  the 
Federal  Register  (64  FR  25875)  that  Dr. 
Robin  W.  Baird  had  applied  in  due  form 
for  d  permit  to  take  several  species  of 
retaceans  for  piuposes  of  scientific 
lesearch.  Permit  No.  731-1509-00  was 
subsequently  issued  on  July  23. 1999. 
which  authorized  a  portion  of  the 
requested  activities  (i.e..  photo- 
identification  and  suction  cup  lagging  of 
non-listed  species  of  cetaceans  in  the 
Pacific  Ocean,  and  sperm  whales 
{Pbvseter  mncrocepfialus)  and  fin 
whales  {Balaenoptera  physalus]  in  the 
Mediterrean  and  Ligurian  Seas.  The 
permit  has  now  boon  amended  to 
authorize  the  taking  of  listed  species  of 
cetaceans  in  the  Pacific  Ocean. 

The  requested  amendment  has  been 
issued  imder  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFIT 
Part  216).  the  Endangered  Species  Act 
(ESA)  of  1973.  as  amended  (16  U.S.C. 
1531  etseq),  and  the  Regulations 
Governing  the  Taking,  Importing,  and 
Exporting  of  Endangered  Fish  and 
Wildlife  (50  CFR  part  222). 

Issuance  of  this  amendment,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faidi:  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit:  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

The  permit  and  related  documents  are 
available  for  review  upon  written 
request  or  by  appointment  in  the 
following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
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Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 

Regional  Administrator.  Northwest 
Region.  NKIFS.  7600  Sand  Point  Way. 
NE.  BIN  C15700.  Bldg.  1.  Seattle.  WA 
98115-0070  (206/526-6426); 

Regional  Administrator.  Southwest 
Region.  NMFS.  501  West  Ocean  Blvd.. 
Suite  4200.  Long  Beach.  CA  90802-4213 
(562/98  0--J027); 

Protected  Species  Program 
ManagerJ'acihc  Islands  Area  Office. 
NMFS.  NOAA.  1601  Kapiolani 
Boulevard,  Suite  1110.  Honolulu, 
Hawaii  96814-4700  (808/973-2935); 
and 

Regional  Administrator.  Alaska 
Region.  NMFS.  709  W.  9*  Street. 
Federal  Building.  Room  461.  P.O.  Box 
21668.  Juneau.  AK  99802  (907/586- 
7235). 

Dated:  November  26. 1999. 
Thomas  |.  ^4cInty^e, 

Acting  Chief.  Permits  and  Documentation 
Division .  Office  of  Protected  Resources. 
Sational  Marine  Fisheries  Service. 
IFR  Doc.  99-31308  Filed  12-1-99;  8:45  ami 
BIUINC  cooc  wio-a-f 


DEPARTMENT  OF  ENERGY 

Pectoral  Enargy  Regulatory 
Commission 

(Doclut  No.  ELOO-1 8-000.  e<  al] 

New  England  Power  Company,  e(  al.; 
Elactric  Rata  and  Corporate  Regulation 
Rlings 

November  22.  1999 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Po%ver  Company  and 
Montaup  Qectric  Company 

(Docket  No.  ELOO-lO-OOOl 

Take  notice  that  on  November  17, 
1999.  New  England  Power  Company 
and  Montaup  Electric  Company 
(Applicants)  submitted  for  filing  a 
Petition  for  Declaratory  Order 
Authorizing  Payment  of  Dividends  as  a 
Result  of  Mergers. 

Applicants  state  that  the  purpose  of 
the  filing  is  to  seek  Commission 
approval  to  pay  as  dividends  from  paid- 
in  capital  accounts,  preexisting  retained 
earnings  that  will  have  been  restated  as 
paid-in  capital  as  a  result  of  accounting 
conventions  resulting  from  mergers 
affecting  Applicants.  Also.  Applicants 
are  seeking  Commission  approval  to 
calculate  net  income  available  to  pay 
dividends  by  performing  the  calculation 
vdthout  regard  to  the  amortization  of  the 
acquisition  premituns  that  will  be  the 
result  of  two  recent  mer^rs  involving 


Applicants.  Finally.  Applicants  are 
requesting  that  the  Commission  give 
expedited  consideration  to  the  Petition 
and  issue  a  decision  approving  these 
requests  by  no  later  than  December  15. 
1999. 

Comment  date:  December  10.  1999.  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Gelber  Group,  Inc.  and  Commimity 
Electric  Power  Corporation 

IDockel  Nos.  ER96-1933-007  and  ER97- 
2792-0081 

Take  notice  that  on  November  15. 
1999.  the  above-mentioned  power 
marketers  filed  quarterly  reports  with 
the  Commission  in  the  above-mentioned 
proceedings  for  information  only. 

3.  Northwest  Natural  Gas  Company 

.Docket  No.  ER97-683-005I 

Take  notice  that  on  November  16. 
1999.  Northwest  Natural  Gas  Company 
filed  their  quarterly  report  for  the 
quarters  ending  June  30. 1999  and 
September  30. 1999.  for  information 
only. 

4.  Southern  Energy  California,  L.L.C 

IDockel  No.  ER99-lg41-002l  ' 

Take  notice  that  on  October  29, 1999. 
Southern  Energy  California,  L.L.C.  filed 
their  quarterly  report  the  quarter  ending 
September  30, 1999,  for  information 
only. 


5.  Cinerxy  Services,  Inc. 

[Docket  Nos.  ER96-250&-0O4:  ER93-73I>- 
015;  ER98-J21-009;  ER9B-I055-006  and 
ER99-1727-0011 

Take  notice  that  on  November  15. 
1999.  Cinergy  Services.  Inc.  (Cinergy), 
on  behalf  of  its  Operating  Companies, 
The  Cincinnati  Gas  &  Electric  Company 
and  PSI  Energy,  hic.  and  its  non- 
regulated  affiliates.  Cinergy  Capital  & 
Trading,  Inc..  CinCap  IV.  LLC.  CinCap 
V.  LLC  and  CinCap  VI.  LLC.  tendered 
for  filing  an  updated  Generation  Market 
Power  Analysis  in  connection  with  the 
market-based  rate  authority  of  the 
Cinergy's  Operating  Companies  and 
non-regulated  affiliates. 

Comment  date:  December  3. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Maine  Yankee  Atomic  Power 
Company 

(Docket  No  ERg8-570-003l 

Take  notice  that  on  November  16. 
1999.  Maine  Yankee  Atomic  Power 
Company  (Maine  Yankee),  tendered  for 
filing  a  compliance  filing  pursuant  to 
the  Commission's  letter  order  issued 
June  1. 1999,  in  the  above  captioned 
docket.  The  compliance  filing  contains 


a  report  detailing  the  decommissioning 
amounts  and  calculations  for 
elimination  of  6.8  million  dollars 
annually,  associated  with  .spent  fuel 
storage  costs  and  a  one  time  payment 
from  the  State  of  Maine  State  Planning 
Office  Fund  to  offset  the  costs  of 
decommissioning.  As  required  by  the 
FERC  order  of  June  1,  1999.  the 
company  has  furnished  copies  of  such 
report  to  the  affected  wholesale 
customers,  and  to  each  state 
commission  within  whose  jurisdiction 
the  wholesale  customers  distribute  and 
sell  electric  energy  at  retail. 

Comment  date:  December  6.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Rochester  Gas  and  Electric 
Corporation 

(Docket  Nos.  ER97-1523-018.  OA97-470- 
1)17  and  ER97-4234-015] 

Take  notice  that  on  November  17, 
1999,  Rochester  Gas  and  Electric 
Corporation  (RG&E).  tendered  for  filing 
a  Amendment  to  the  transmission 
agreement  between  RG&E  and  the  New 
York  Power  Authority. 

RG&E  requests  that  this  amendment 
be  effective  upon  the  start-up  of  the 
New  York  Independent  System 
Operator. 

Comment  date:  December  7. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Nevada  Power  Company 

IDocket  No.  ER99-2338-0011 

Take  notice  that  on  November  16. 
1999.  Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act  six 
forms  of  Service  Agreements  applicable 
to  the  six  Generation  Aggregation  Tariffs  . 
(GAT's)  approved  by  the  Commission  in 
its  Order  of  November  1 .  1999.  Nevada 
Power  Co..  89  FERC  161.  130  (1999). 
The  Commission's  approval  of  the 
GAT's  was  conditioned  upon  Nevada 
Power  filing  forms  of  Service  Agreement 
for  each  of  the  six  GATs.  Nevada 
Power's  fihng  is  intended  to  satisfy  that 
condition. 

Comment  date:  December  6. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER99-3301-003I 

Take  notice  that  on  November  15, 
1999,  the  California  hidependent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  copies  of  tariff  sheets 
for  the  ISO  FERC  Electric  Tariff, 
Original  Volume  I,  tendered  for  filing  in 
compliance  writh  the  Commission's 
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October  15. 1999.  Order  in  the  above- 
captioned  docket. 

The  ISO  states  that  this  filing  has  been 
served  on  all  the  participants  listed  in 
the  official  service  list  in  the  above- 
captioned  docket. 

Comment  date:  December  3.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ameren  Operating  Companies 

IDocket  No.  ER99-422&-O02] 

Take  notice  that  on  November  IS. 
1999.  Ameren  Services  Company 
(Ameren).  on  behalf  of  the  Ameren 
Operating  Companies,  made  a 
compliance  filing  at  the  direction  of  the 
Commission  in  an  order  issued  in  the 
ahove-captioned  proceeding  on  October 
14. 1999. 

Copies  of  the  filing  have  been  served 
on  the  Illinois  Commerce  Commission, 
the  Missouri  Public  Service  Commission 
and  all  parties  to  the  proceeding. 

Comment  date:  December  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  ehd  of  this  notice. 

11.  Hardee  Power  Partners  Limited 

IDocket  .Mo.  EROO-185-0001 

Take  notice  that  on  November  16. 
1999.  Hardee  Power  Partners  Limited 
(HPP),  tendered  for  filing  an  unexecuted 
service  agreement  with  the  Reedy  Creek 
Improvement  District  (RCID)  under 
HPP's  market-based  sales  tariff,  to 
correct  and  replace  the  service 
agreement  previously  filed  in  this 
docket. 

HPP  renews  its  request  that  the 
service  agreement  be  made  effective  on 
September  23. 1999. 

Copies  of  the  filing  have  been  sen'ed 
on  RCID  and  the  Florida  Public  Service 
Commission. 

Comment  date:  December  6. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Public  Service 
Corporation 

IDocket  No,  ER00-S54-0001 

Take  notice  that  on  November  10. 
1999.  Wisconsin  Public  Service 
Corporation  (WPSC).  tendered  for  filing 
a  modification  to  its  existing  service 
agreement  with  Upper  Peninsida  Power 
Company  (UPPCO).  its  affiliate,  under 
WPSC's  cost-based  sales  tariff.  FERC 
Electric  Tariff.  Original  Volume  No.  5. 

WPSC  requests  waiver  of  the 
Commission's  notice  of  filing 
requirements  so  that  the  service 
agreement  may  become  effective  on 
November  10. 1999.  the  date  of  filing. 

WPSC  has  served  this  filing  on 
UPPCO.  the  Public  Service  Commission 
of  Wisconsin  and  the  Michigan  PubUc 
Service  Commission. 


Comment  date:  December  2. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  California  Power  Exchange 
Corporation 

IDocket  No.  ER00-37S-000I 

Take  notice  that  on  November  16. 
1999.  the  California  Power  Exchange 
Corporation  (CalPX).  tendered  for  filing 
a  Participation  Agreement  with 
Comision  Federal  de  Electricidad  (CFE). 
That  Participation  Agreement  makes 
certain  non-rale  modifications  to  the  pro 
forma  Participation  Agreement  to 
accommodate  the  specific  needs  of  CFE. 

CalPX  requests  an  effective  date  of 
October  22.  1999. 

Comment  date:  December  6.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

IDoriet  No  EROO-57B-OOOI 

Take  notice  that  on  November  16. 
1999.  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (Companies),  tendered  for  filing 
fully  executed  Netting  Agreements 
between  the  Companies  and  Statoil 
Energy  Trading.  Inc. 

Comment  date:  December  6. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

IDockKl  No.  EROO-5-7-0001 

Take  notice  that  on  November  16. 
1 999.  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (Companies),  tendered  for  filing 
fully  executed  Netting  Agreements 
between  the  Companies  and  Western 
Resources,  Inc. 

Comment  date;  December  6.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Cj>mpany  of 
Oklahoma 

(Docket  No  EROO-578-OOOl 

Take  notice  that  on  November  16. 
1999.  Public  Service  Company  of 
Oklahoma  (PSO).  tendered  for  filing  an 
Interconnection  Agreement  between 
PSO  and  Green  Country  Energv'.  LLC 
(GCE). 

PSO  requests  an  effective  date  for  the 
Interconnection  Agreement  of  sixty  (60) 
days  from  the  date  of  the  filing. 

PSO  states  that  a  copy  of  the  filing 
was  served  on  GCE  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  December  6.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Rochester  Gas  and  Electric 
Corporation 

IDocket  No.  ERaO-57»-OOOl 

Take  notice  that  on  November'!  6. 
1999.  Rochester  Gas  and  Electric 
Corporatifin  (RG&E),  tendered  for  filing 
a  Market  Based  Service  Agreement 
between  RG&E  and  Allegheny  Power 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  term  and  conditions  of 
RG&E's  FERC  Electric  Rate  Schedule. 
Original  Volume  No.  3  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER98-"3553  (80  FERC 
161.284)  (1997)). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
November  11.  1999  for  Allegheny 
Power's  Service  Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  December  6. 1999.  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  this  notice 

18.  Wisconsin  Public  Service 
Corporation 

IDockel  No.  ERUU-580-OOOl 

Take  notice  that  on  November  16. 
1999.  Wisconsin  Public  Service 
Corporation  (WPSC).  tendered  for  filing 
an  amendment  to  its  February  22.  1993 
'  Agreement  with  the  City  of  Marshfield 
concerning  the  ownership  and  operation 
of  combustion  turbine  generation.  The 
amendment  implements  a  revision  to 
the  capacity  rating  of  the  West  Marinette 
Unit. 

Wisconsin  Public  Service  Requests 
waiver  of  the  Commission's  regulations 
to  permit  the  amendment  to  become 
effective  on  January  1 .  2000. 

Comment  date:  Decemtier  6.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Avista  Corporation 

(Docket  No.  ER0O-581-l)001 

Take  notice  that  on  November  16. 
1999.  Avista  Corporation  (Avista), 
tendered  for  filing,  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.13.  an 
executed  Mutual  Netting  Agreement 
allowing  for  arrangements  of  amounts 
which  become  due  and  owing  to  one 
Party  to  be  set  off  against  amounts 
which  are  due  and  owing  to  the  other 
Party  with  Williams  Energy  Marketing  & 
Trading  Company. 

Avista  Corporation  requests  waiver  of 
the  prior  notice  requirement  and 
requests  an  effective  date  of  November 
1.1999. 
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Comment  date:  December  6. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  nUnova  Po%irer  Marketing,  Inc. 

(Docket  No.  EROO-5B2-000I 

Taice  notice  that  on  November  15, 
1999.  lUinova  Power  Marketing.  Inc., 
tendered  for  filing  an  Electric  Power 
Transaction  Service  Agreement  under 
which  Griffin  Energy  Marketing,  L.L.C., 
will  take  service  pursuant  to  DPMI's 
power  sales  tariff.  Rate  Schedule  FERC 
No.  1. 

IPMI  has  requested  an  effective  date 
of  October  21.  1999. 

Comment  date.- December  3, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Viigiiiia  Electric  and  Power 
Company 

[Docket  No.  EROO-583-OOOl 

Take  notice  that  on  November  15, 
1999.  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
51ing  a  Service  Agreement  for  Long 
Term  Firm  Point-to-Point  Transmission 
Service  with  PECO  Energy  Company 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
14. 1997.  Under  the  tendered  Service 
Agreement.  Virginia  Power  will  provide 
Long  Term  Firm  Point-to-Point 
Transmission  Service  to  PECO  Energy 
Company  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmi,ssion  Tariff. 

Virginia  Power  requests  an  effective 
date  of  June  1.  2001. 

Comment  date:  December  3.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Montana  Power  Company 

[Deckel  No.  EROO-584-OOOl 

Take  notice  that  on  November  15, 
1999.  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an  executed 
Firm  Point-To-Point  Transmission 
Service  Agreement  and  executed  Non- 
Firm  Point-to-Point  Service  Agreement 
with  Cargill-AIliant.  LLC  tmder 
Montana's  FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  5  (Open  Access 
Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Cargill-AIliant,  LLC. 

Comment  date:  December  3. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Montana  Power  Company 

[Docket  No.  EROO-585-OOOl 

Take  notice  that  on  November  15. 
1999.  Montana  Power  Company 


(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an  unexecuted 
Firm  Poinl-To-Poinl  Transmission 
Service  Agreement  and  executed  Non- 
Firm  Point-to-Point  Service  Agreement 
with  Enron  Power  Marketing,  Inc., 
under  Montana's  FERC  Electric  Tariff, 
Fourth  Revised  Volume  No.  5  (Open 
Access  Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Enron  Power  Marketing,  Inc. 

Comment  date:  December  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Madiaon  Gas  and  Electric  Company 

(Docket  No.  EROO-586-0001 

Take  notice  that  on  November  15. 
1999,  Madison  Gas  and  Electric 
Company  CMGE).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  Market-Based  Power 
Sales  Tariff. 

Copies  of  this  fiUng  have  been  mailed 
to  all  MGE  customers  currently  served 
on  its  existing  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  2) 
and  to  the  Public  Service  Commission  of 
Wisconsin. 

MGE  requests  an  effective  date  60 
days  from  the  date  of  filing. 

Comment  date:  December  3. 1999,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Delmarra  Power  &  Light  Company 

(Docket  No.  ERO&-587-OOOI 

Take  notice  that  on  November  15, 
1999,  Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  an 
executed  Service  Agreement  with 
Commonwealth  Energy  Corporation 
doing  business  as  ELECTRICAMERICA 
under  Delmarva  s  market  rate  sales 
tariff.  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  14. 

Comment  date:  December  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  AllianI  Energy  Corporate  Services, 
Inc. 

(Docket  No.  EROO-588-000) 

Take  notice  that  on  November  15. 
1999.  Alliant  Energy  Corporate  Services. 
Inc..  tendered  for  filing  an  executed 
.Service  Agreement  for  Long-Term  Firm 
Point-to-Point  Transmission  Service. 
The  agreement  has  been  signed  by 
Alliant  Energy  Corporate  Services.  Inc. 
(the  Transmission  Provider)  and  Alliant 
Energy  Corporate  Services.  Inc.,  (the 
Transmission  Customer). 

Alliant  Energy  Corporate  Services. 
Inc.,  requests  an  effective  date  of  May  1 . 
2001,  and  accordingly,  seeks  waiver  of 
the  Commission's  notice  requirements. 


Comment  date:  Decemeber  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  (he  end  of  this  notice. 

27.  PDI— New  England  and  PDI— 
Canada 

(Docket  Nq  EROO-598-OOOI 

Take  notice  that  on  November  18, 
1999.  PDI— New  England  and  PDI— 
Canada  filed  their  quarterly  report  for' 
the  quarter  ending  September  30, 1999. 

Comment  date:  December  13, 1999,  in 
accordan(:e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Riiles  of 
Practice  and  Procedure  (18  CFR  385.211 
and  3B5.Z14).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergen, 
Secrvtary. 

[FR  Doc.  99-.11281  Filed  12-1-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6482-4) 

Agency  Information  Collection 
Actlvilies:  Submission  for  0MB 
Review:  Comment  Request;  Spill 
Prevention,  Control  and 
Countermeasure  Plans 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
AcnoM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et seq),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Spill  Prevention,  Control  and 
Countermeasure  Plans  (SPCCJ,  OMB 
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Control  No.  2050-0021;  expiring  12/31/ 
99).  The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January'  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  bv  phone  at  (202) 
260-2740,  by  EMAIL  at 
farmer.sandy@epamail.epa.gov,  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  328.08. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Spill  Prevention,  Control  and 
Coimtermeasure  Plans"  (OMB  Control 
No.  2050-0021:  EPA  ICR  No.  328.08) 
expiring  12/31/99.  This  ICR  requests  an 
extension  of  a  ciurently  approved 
collection. 

Abstract:  Under  Section  311  of  the 
Clean  Water  Act.  EPA's  Oil  Pollution 
Prevention  regulation  (40  CFR  part  112) 
requires  facility  owners  or  operators  to 
prepare  and  implement  SPCC  Plans  and 
keep  certain  records.  Preparation  of  the 
SPCC  Plan  requires  that  a  facility'  owner 
or  operator  analyze  how  to  prevent  oil 
discharges,  thereby  promoting 
appropriate  facility  design  and 
operations.  The  information  in  the  SPCC 
Plan  also  promotes  efficient  response  in 
the  event  of  a  discharge.  Finally,  proper 
maintenance  of  the  SPCC  Plan  promotes 
important  spill-reducing  measures, 
facilitates  leak  detection,  and  generally 
ensures  that  the  facility  deters 
discharges  at  its  peak  capability.  All  of 
the  SPCC  Plan  recordkeeping  activities 
are  mandatory.  The  specific  acti\ities 
and  reasons  and  uses  for  the 
Information  collection  are  described 
below.  Recordkeeping  Activities:  Under 
section  112.3,  a  facility  owner  or 
operator  must  prepare  a  written  SPCC 
Plan,  maintain  it  at  or  near  the  facilit)', 
and  have  it  certified  by  a  Registered 
Professional  Engineer  (PE).  Under 
section  112.5  the  SPCC  Plan  must  be 
amended  (I)  whenever  there  is  a  facility 
change  that  materially  affects  the 
potential  to  discharge  oil,  and  (ii)  to 
include  more  effective  prevention  and 
control  technology  identified  in  the 
owner  or  operator's  triennial  Plan 
review.  If  amended,  the  Plan  must  also 
be  certified  by  a  PE.  Under  section 
112.4.  in  the  event  of  certain  oil 
discharges,  facility  owners  or  operators 
must  submit  the  SPCC  Plan  and  other 
information  to  the  EPA  Regional 
Administrator  and  the  appropriate  state 
water  pollution  control  agency  within 
60  days.  Upon  review,  the  Regional 
Administrator  may  require  amendment 
of  the  SPCC  Plan.  Again,  the  amended 


Plan  must  be  certified  by  PE.  Under 
section  112.3.  the  owner  or  operator 
must  maintain  (and  update]  records  of 
specific  inspections  as  outlined  under 
section  112.7(e).  Purpose  of  Data 
Collection:  Facility  owners  or  operators 
are  the  primary  user  of  SPCC  Plans  and 
related  data.  EPA  does  not  collect  the 
Plan  or  related  records  on  a  routine 
basis.  Facilities  that  prepare, 
implement,  and  maintain  an  SPCC  Plan 
improve  their  ability  to  prevent  oil 
discharges,  and  mitigate  the 
envirtmmenlal  damage  caused  by  such 
discharges.  As  facility  owners  or 
operators  accumulate  the  data,  they 
necessarily  analyze  the  facility's 
capability  to  prevent  oil  discharges, 
facilitate  safety  awareness,  and  promote 
the  use  of  appropriate  design  and 
operational  standards  that  reduce  the 
likelihood  of  an  oil  discharge.  The  Plan 
information  can  also  help  the  facility 
respond  efficiently  in  the  event  of  a 
discharge.  Inspection  records  help 
facility  owners  and  operators  to  promote 
important  operation  and  maintenance, 
and  demonstrate  compliance  with  SPCC 
requirements. 

£PA  also  uses  the  SI*CC  data  in 
certain  situations.  EPA  primarily  uses 
SPCC  Plan  data  to  verify  that  facilities 
comply  with  the  regulation  and 
implement  their  Plan,  including  design 
and  operation  specifications  and 
inspection  requirements.  EPA  reviews 
SPCC  Plans:  (1)  when  facilities  submit 
the  Plans  because  of  oil  discharges,  and 
(2)  as  part  of  EPA's  inspection  program. 
State  and  local  governments  may  also 
use  the  data,  which  is  not  necessarily 
available  elsewhere  and  can  greatly 
assist  local  emergency  preparedness 
plaiming  efforts. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  2, 1999  (64  FR  48157).  We 
received  several  comments.  Those 
commenters  suggested  measures  like  the 
extension  of  triennial  review  to  five-  or 
seven-year  review,  exemption  of 
electrical  utilities  from  the  SPCC  rule  or 
from  various  provisions  of  that  rule,  and 
certification  of  SPCC  Plans  by 
environmental  professional  rather  than 
by  a  Professional  Engineer.  We  will 
address  those  comments  in  a 
forthcoming  rule  which  we  expect  to 
finalize  in  2000.  We  received  several 
other  comments  concerning  our 


accounting  methodology  for  Plan 
certification.  Based  on  these  comments, 
we  have  changed  our  methodology  to 
better  reflect  this  requirement.  The 
Supporting  Statement  to  the  Information 
Collection  Request  provides  additional 
detail  concerning  this  adjustment. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  per 
facility  for  this  collection  of  information 
is  estimated  to  range  between  39.4  and 
100.4  hours  for  newly  regulated 
facilities  and  4.9  to  13.8  hours  for 
facilities  that  are  currently  regulated 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install  and  utilize  technolog)' 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adju.st  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements  to  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Non- 
transportation  related  facilities  that 
could  be  reasonably  expected  to 
discharge  oil  into  or  upon  navigable 
waters. 

Estimated  Number  of  Respondents: 
469.289. 

Frequency  of  Response:  One-time 
plan,  occasional  records/reports. 

Estimated  Total  Annual  Hour  Burden: 
2.8  million  hours. 

Estimated  Total  Annualized  Cost 
Burden:  S28.7  million. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  328.08  and 
OMB  Control  No.  2050-0021  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Office  of  Policy. 
Regulator\  Information  Division 
(2137),  401  M  Street,  SW. 
Washington,  DC  20460;  and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA.  725-17th  St..  .NW.  Washington. 
D.C.  20503. 
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Dated:  November  23.  1999. 
Richard  T.  WeMlimd, 
Acting  Director.  Regulatoiy  tnfonnation 
Division. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6482-5] 

Environmental  Latx>ratory  Advisory 
Board:  Nominees,  IMaeting  Date  and 
Agenda 

AGENCY:  EnviroomeDtal  Protection 

Agency. 

ACTION:  Notice:  solicitation  of  nominees 

for  membership  and  notice  of  open 

meeting. 

SUMMAY:  The  Environmental  Protection 
Agency  (EPA)  is  soliciting  nominees  to 
serve  on  the  Environmental  Laboratory 
Advisory  Board  (ELAB).  Nominees  are 
being  sought  to  fill  vacancies  in  the 
following  categories:  environmental 
engineering  associations  or  firms.  Indian 
nations,  third  party  assessors, 
commercial  laboratories,  purchasers  of 
environmental  laboratory  services, 
public  interest  groups  and  other 
associated  with  the  environmental 
monitoring  community.  Terms  of 
service  will  commence  on  December  16, 
1999.  and  terminate  on  July  30.  2001. 
Application  forms  must  be  completed, 
to  provide  information  on  experience, 
abilities,  stakeholder  interest, 
organizational  description,  and 
references.  A  copy  of  the  application 
form  can  be  obtained  on  the  Internet 
(see  address  below). 

The  .Agency  will  convene  an  open 
meeting  of  ELAB  on  December  16, 1999, 
from  5:00  p.m.  to  6:00  p.m.  to  solicit 
input  from  the  public  on  issues  related 
to  the  NELAC  standards  and  the  NELAC 
environmental  laboratory  accreditation 
program.  ELAB  will  then  reconvene  on 
December  17.  1999,  from  8:00  a.m.  to 
12:00  p.m.  These  meetings  immediately 
follow  the  National  Environmental 
Laboratory  Accreditation  Conference's 
(NELAC)  interim  meeting  and  vnW  be 
held  in  the  (.W.  Marriott  Hotel.  1331 
Pennsylvania  Avenue.  NW,  Washington, 
DC  20460.  Directions  can  be  obtained 
from  the  hotel  by  calling  (202)  393- 
2000. 

The  agenda  will  include  discussions 
of  issues  related  to  laboratory 
accreditation  raised  to  the  Board  by  the 
public  as  well  as  a  review  of 
outstanding  recommendations  and 
activities  from  earlier  Board  meetings. 
Comments  on  the  NELAC  standards  and 
laboratory  accreditation  program  will  be 


solicited.  The  Internet  site  address  for 
the  NELAC  standards  and  the  above 
mentioned  ELAB  nominee  application 
is: 
http://ttnwww.rtpnc.epa.gov/html/ 

nelac/nelac.  htm#NL02 

The  public  is  encouraged  to  attend. 
Time  will  be  allotted  for  public 
comment.  Written  comments  are 
encouraged  and  should  be  directed  to 
David  Friedman:  USEPA  (8101R); 
Washington,  DC  20460.  If  questions 
arise,  please  contact  Mr.  Friedman  at 
(202)  564-«662,  fax  (202)  565-2432,  or 
E-mail:  friedman.david@epa.gov.  , 

Dated:  November  23.  1999. 
Henry  L,  Longest  II, 
Deputy  Assistant  Administrator  for 
Management. 

IFR  Doc.  99-31280  Filed  12-1-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FBL-64e3-S] 

Carolina  Creosotlng  Corporation 
Super-fund  Site.  Leiand,  Brunswick 
County,  Nortti  Carolina;  Notica  of 
Proposed  Sattlemant 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 

SUIWARY:  Pursuant  to  122(h)(1)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA'),  the  U.S. 
Environmental  Protection  Agency 
("EPA")  proposes  to  settle  its  claim  for 
past  response  costs  incurred  at  the 
Carolina  Creosoting  Corporation  Site 
("Site")  located  in  Leiand,  Brunswick 
County.  North  Carolina  with  the 
following  settling  parties:  the  Trust 
under  the  Will  of  Robert  T.  Smith, 
Nancy  Smith,  both  individually  and  as 
Trustee  imder  the  Will  of  Robert  T. 
Smith,  Edward  Keelan.  Joseph  E. 
Carney,  Jr.,  and  Thomas  Carney.  For 
thirty  (30)  days  following  the  date  of 
publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
settlement.  EPA  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  ^cts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  A  copy  of  the  proposed 
settiement  may  be  obtained  from  Ms. 
Paula  V.  Batchelor.  U.S.  EPA  Region  4, 
CERCLA  Program  Services  Branch. 
Waste  Management  Division,  61  Forsyth 
Street,  S.W..  Atlanta,  Georgia  30303, 
(404)  562-8887.  Comments  should 


reference  the  Carolina  Creosoting 

Corporation  Site  in  Leiand.  Brunswick 

County.  North  Carolina. 

Anita  Davis, 

Acting  Chief.  CERCLA  Program  Services 

Branch.  Waste  Management  Division. 

IFR  Doc.  99-31282  Filed  12-1-99:  8:4S  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FHL-6483-1) 

Middlefield-Ellls-Whisman  Regional 
Study  Area  Proposed  Notice  of 
Administrative  Settlement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice:  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA").  42  U.S.C.  9600  et  seq., 
notice  is  hereby  given  that  a  proposed 
prospective  purchaser  agreement 
associated  with  the  Middlefield-EUis- 
Whisman  Regional  Study  Area '  was 
executed  by  the  United  States 
Enviroimiental  Protection  Agency 
("EPA")  on  November  4.  1999.  The 
proposed  prospective  purchaser 
agreement  would  resolve  certain 
potential  claims  of  the  United  States 
under  sections  106  and  107  of  CERCLA, 
42  U.S.C.  9606  and  9607.  against  Jay 
Paul  Company.  Inc.  and  Whisman 
Ventures  (collectively,  the  "Purchaser"). 
The  proposed  settlement  would  require 
the  purchaser  to  pay  EPA  a  one-time 
payment  of  575,000. 

For  thirty  (30)  calendar  days 
following  the  date  of  publication  of  this 
notice.  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  If  requested  prior  to  the 
expiration  of  this  public  comment 
period.  EPA  will  provide  an  opportunity 
for  a  public  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  75  Hawthorne 
Street.  San  Francisco.  CA  94105. 
DATES:  Comments  must  be  submitted  on 
or  before  January  3,  2000. 


'  MEW  encompaues  three  NPL  Superfund  Sites 
(Faircfajld,  Raytbeoa  and  Intel,  respectively),  two 
fedeiBl  focilittes  (Moffett  Naval  Air  SUtion  and 
NASA!  and  eight  other  focilities  undergoing 
remediation  which  are  not  listed  on  the  NPU 
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AVAILABIUTY:  The  proposed  prospective 
purchaser  agreement  and  additional 
backgroimd  documentation  relating  to 
the  settiement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agencj'.  75  Hawthorne 
Street,  San  Francisco,  CA  94105.  A  copy 
of  the  proposed  settlement  may  be 
obtained  from  Danita  Yocom,  Assistant 
Regional  Coimsel  (RC-3),  Office  of 
Regional  Counsel,  U.S.  EPA  Regional  IX, 
75  Hawthorne  Street,  San  Francisco,  CA 
94105.  Comments  should  reference  "Jay 
Paul,  MEW  Regional  Study  i\rea"  and 
"Docket  No.  00-01"  and  should  be 
addressed  to  Danita  Yocom  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danita  Yocom,  Assistant  Regional 
Counsel  (RC-3),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105:  E-mail: 

YOCOM..DANrrA®EPA.GOV:  phone: 
(415)  744-1347. 

Dated;  November  12.  1999. 
Michael  Feeley, 

Acftng  Division  Director,  Superfund  Divikion, 
Region  DC. 

IFR  Doc  99-31281  Filed  12-1-99: 8:45  am) 
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OFRCE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President's  Committee 
of  Advisors  on  Science  and 
Technology 

AGENCY:  Office  of  Science  and 
Technology  Policy. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Committee  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  fimctions  of 
the  Committee.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

DATES  AND  PLACE:  December  10,  1999, 
Washington,  DC.  This  meeting  will  take 
place  in  the  Truman  Room  (Third  Floor) 
of  the  White  House  Conference  Center, 
726  Jackson  Place,  NW,  Washington" 
DC. 

Type  of  Meeting:  Open. 

Proposed  Schedule  and  Agenda:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  (PCAST)  is 
tentatively  scheduled  to  meet  in  open 
session  on  Friday.  December  10. 1999, 
at  approximately  9:15  a.m.,  to  discuss 
(1)  The  Science  and  Technology 
Priorities  for  FY2001:  (2)  Department  of 
State  Science  and  Technology  Issues:  (3) 


The  work  of  Uie  PCAST  panels.  This 
session  will  end  at  approximately  12:30 
p.m. 

Public  Comments:  There  will  be  a 
time  allocated  for  the  public  to  speak  on 
any  of  the  above  agenda  items.  Please 
make  your  request  for  the  opportunity  to 
make  a  public  comment  five  (5)  days  in 
advance  of  the  meeting.  Written 
comments  are  welcome  any  time  prior 
to  or  following  the  meeting.  Please 
notify  Joan  P.  Porter.  PCAST  Executive 
Secretary,  at  (202)  456-6101  or  fax  your 
requests/comments  to  (202)  456-6026. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  time,  place,  and 
agenda,  please  call  Joan  P.  Porter, 
PCAST  Executive  Secretary,  at  (202) 
456-6101,  prior  to  3:00  p.m.  on 
Tuesday.  December  7. 1999.  Information 
may  also  be  available  at  the  PCAST 
website  at  http://www.whitehouse.gov/ 
WH/EOP/PCAST/htm/PCAST 
home.html.  Please  note  that  public 
seating  for  this  meeting  is  limited,  and 
is  available  on  a  first-come  first  served 
basis. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  was 
established  by  Executive  Order  12882, 
as  amended,  on  November  23, 1993.  The 
purpose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President's  National  Science  and 
Technology  Coimcil  in  securing  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  the  Assistant  to  the 
President  for  Science  and  Technology 
and,  by  John  Young,  former  President 
and  CEO  of  the  Hewlett-Packard 
Company. 

Barbara  Ann  Ferguson. 
Assistant  Director,  Budget  and 
Administration,  Office  of  Science  and 
Technology-  Policy. 
IFR  Doc.  99-31360  Filed  12-1-99:  H:45  am] 

BHJJNG  CODC  3170-01-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  Stales. 
ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  the 
Export-Import  Bank  of  the  United  States 


is  submitting  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  revised 
exporter  and  banker  survey  which 
expired  oh  February  28, 1999.  The 
ptirpose  of  the  survey  is  to  fulfill  a 
statutory  mandate  (the  Export-Import 
Bank  Act  of  1945,  as  amended.  12 
U.S.C.  635)  which  directs  Export-Im 
Bank  to  report  annually  to  the  U.S. 
Congress  any  action  taken  toward 
providing  export  credit  programs  that 
are  competitive  with  those  offered  by 
official  foreign  export  credit  agencnes. 
The  Act  further  stipulates  that  the 
annual  report  on  competitiveness 
should  include  the  results  of  a  surve>'  of 
lending  institutions  to  determine 
whether  their  export  financing  is 
competitive  with  that  of  their  foreign 
counterparts. 

Accordingly,  Ex-Im  Bank  is  requesting 
that  the  proposed  survey  (EIB  No.  00- 
02)  be  sent  to  approximately  SO 
respondents,  split  equally  between 
banker  and  exporters.  The  new  survey  is 
the  same  as  in  previous  years  as  it  asks 
bankers  and  exporters  to  evaluate  the 
competitiveness  of  £x-Im  Bank's 
programs  vis-a-vis  foreign  export  credit 
agencies.  However,  it  has  been  modified 
in  order  to  account  for  newer  policies 
and  to  capture  enough  information  to 
provide  better  analysis  of  our 
competitiveness. 

DATES:  Written  comments  should  be 
received  on  or  tsefore  January  31 ,  2000. 
ADDRESSES:  Direct  all  written  comments 
or  requests  for  additional  information  to 
Carlista  Robinson.  Export-Import  Bank 
of  the  United  States,  Room  764,  811 
Vermont  Avenue.  N.W.,  Washington. 
DC.  20571.  (202)  565-3351 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlista  Robinson  (202)  565-3351. 
SUPPLEMENTARY  INFORMATION; 

r>7?e  of  Bequest:  Revision. 

Annual  Number  of  Respondents:  50. 

Annual  Burden  Hours:  50. 

Frequency  of  Reporting  or  Use: 
Annual  survey. 

Dated:  November  29,  1999. 
Carlista  Robinsoo, 
.■tgeriry  Clearance  Officer. 
IFR  Doc  99-31291  Filed  12-1-89:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  No.  AUC-99-28-A  (Auction  No.  28): 
DA  99-2594) 

Supplemental  Closed  Broadcast 
Auction  Scheduled  for  March  21.  2000 

AGENCY:  Federal  Communications 
Commission. 
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ACTION:  Notice;  seeking  comment. 

summary:  This  Public  Notice  announces 
the  auction  of  certain  AM.  FM,  LPTV 
and  TV  broadcast  construction  permits 
to  commence  March  21.  2000.  All 
.spectrum  to  be  auctioned  is  the  subject 
of  pending,  mutually  exclusive 
applications  for  referenced  broadcast 
services  for  which  the  Commission  has 
not  approved  settlement  agreements 
obviating  the  need  for  an  auction.  This 
Supplemental  Closed  Broadcast  Auction 
shall  dispose  of  the  remaining  broadcast 
applications  not  included  in  earlier 
Auctions,  in  addition,  included  in  the 
Supplemental  Closed  Broadcast  Auction 
are  certain  mutually  exclusive  LPTV 
and  TV  translator  displacement  relief 
applications.  Pursuant  to  the  Broadcast 
First  Report  and  Order,  participation  in 
the  auction  will  be  limited  to  those 
applicants  identified  in  this  Public 
Notice  and  applicants  will  be  eligible  to 
bid  only  on  those  construction  permits 
for  which  they  previously  filed  long 
form  applications  (FCC  Forms  301  or 
349). 

DATES:  Comments  are  due  on  or  before 
December  6,  1999  and  reply  comments 
are  due  on  or  before  Deceniber  16,  1999. 
AOOAESSES:  To  file  formally,  parties 
must  submit  an  original  and  four  copies 
to  the  Office  of  the  Secretary.  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW,  Washington.  D.C. 
20554.  In  addition,  parties  must  submit 
one  copy  to  Amy  Zoslov,  Chief, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunication.^ 
Bureau,  Federal  Communications 
Commission.  445  Twelfth  Street,  SW, 
Room  No.  4-A760,  Washington,  EX; 
20554. 

FOn  FURTHER  INFORMATION  CONTACT: 
Shaun  Maher.  Video  Services  Division, 
Mass  Media  Bureau  at  (202)  418-1600, 
Lisa  Scanlan,  Audio  Services  Division, 
Mass  Media  Bureau  at  (202)  418-2700 
or  Bob  Reagle,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (717) 
338-2807. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
November  19,  1999.  The  complete  text 
of  the  public  notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW,  Washington,  DC.  It  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (ITS,  Inc.) 
1231  20th  Street,  NW,  Washington.  DC 
20035,  (202)  857-3800.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov/wtb/auctions. 


1 .  Construction  permits  will  be 
auctioned  for  each  of  the  mutually 
exclusive  applicant  groups  ("MX 
Groups").  In  some,  but  not  all.  of  the 
MX  Groups  listed  on  Attachment  A.  a 
"daisy  chain"  of  mutual  exclusivity 
exists  whereby  applications  are  directly 
mutually  exclusive  with  certain 
applications  in  the  MX  Group  but  not 
others  ("Daisy  Chain  MX  Groups").  A 
"daisy  chain"  occurs  when  two  or  more 
non-table,  site-based  applications 
propose  service  areas  that  do  not 
directly  overlap,  but  are  linked  together 
into  a  chain  by  the  overlapping 
proposal(s)  of  other(s).  In  such  cases,  the 
potential  exists  to  grant  more  than  one 
application  and  issue  more  than  one 
construction  permit  per  MX  Group  and 
remain  consistent  with  the 
Commission's  separation  requirements 
relating  to  site-based  services.  The 
identification  of  "daisy  chains"  on 
Attachment  A  is  provisional  in  nature, 
since  the  final  configiuation  of  groups 
cannot  be  ascertained  until  after  the 
filing  of  short-form  (FCC  Form  175) 
applications,  at  which  point  mutual 
exclusivity  for  auction  purposes  arises. 
At  that  time,  a  final  identification  and 
enumeration  of  "daisy  chain"  MX 
Groups  will  be  made  and  a  public  notice 
will  be  released  providing  this 
information  ("Status  PN").  It  is  possible 
that  some  MX  Groups  provisionally 
identified  here  as  constituting  a  daisy 
chain  may,  after  the  short  form-filing 
deadline,  become  directly  mutually 
exclusive.  In  such  ca.se(sj.  the  proposal 
in  this  notice  pertaining  to  applications 
that  are  directly  mutually  exclusive 
with  each  other  ("Direct  MX  Groups") 
become  applicable. 

2.  The  MX  Groups  are  categorized  on 
a  service-by-service  basis,  accompanied 
by  the  respective  reserve  prices/ 
minimum  opening  bids  and  upfront 
payments.  ITie  groups  involving 
provisional  daisy  chain  situations  are 
noted.  All  MX  Croups  identified  in 
(Attachment  A)  have  been  subject  to 
competition  through  the  opening  and 
closing  of  the  period  for  filing 
competing  applications  through  the 
two-step  cut-off  list  procedures,  or 
through  an  application  filing  windoyv. 
Pursuant  to  tne  Broadcast  First  Report 
and  Order,  63  FR  48615  (September  11. 
1998]  in  those  specific  situations  where 
both  non-commercial  and  commercial 
applicants  for  full  power  stations  filed 
mutually  exclusive  long  form 
applications  for  non-reserved  band 
channels,  auctions  shall  not  be 
conducted  at  this  time  and  these 
applications  are  not  included  on 
Attachment  A. 

3.  The  total  niunber  of  long  form 
applications  being  disposed  of  in  this 


proceeding  is  60.  These  long  form 
applications  are  grouped  together  in  a 
total  of  14  MX  groups.  8  of  which  are 
provisional  daisy  chain  groups. 

I.  Reserve  Price  or  Minimum  Opening 
Bid 

4.  The  Balanced  Budget  Act  of  1997 
(section  30002(a),  Balanced  Budget  Act 
of  1997,  Public  Law  105-33,  111  Stat. 
251)  calls  upon  the  Commission  to 
prescribe  methods  by  which  a 
reasonable  reserve  price  will  be  required 
or  a  minimum  opening  bid  established 
when  FCC  licenses  or  construction 
permits  are  subject  to  auction  [i.e., 
because  the  applications  are  mutually 
exclusive),  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  bid  is  not  in  the  public 
interest.  Consistent  with  this  mandate, 
the  Commission  has  directed  the 
Bureaus,  Port  One  Third  Report  and 
Order,  63  FR  770  (January  7, 1998)  to 
seek  comment  on  the  use  of  minimum 
opening  bids  and/or  reserve  prices  prior 
to  the  start  of  each  broadcast  auction. 
This  is  consistent  with  policy  applied  in 
earUer  spectrum  auctions,  including  the 
recently  completed  Closed  Broadcast 
Auctions.  These  auctions  (Nos.  25  and 
27)  concluded  October  8,  1999,  after  35 
rounds  and  15  rounds,  respectively.  The 
Commission  has  concluded  that  either 
or  both  of  these  mechanisms  may  be 
employed  for  auctions  and  has 
delegated  the  requisite  authority  to 
make  determinations  regarding  the 
appropriateness  of  employing  either  or 
both. 

5.  Normally,  a  reserve  price  is  an 
absolute  minimimi  price  below,  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum- 
opening  bid,  on  the  other  hand,  is  the 
minimum  acceptable  bid  price  set  at  the 
begiiming  of  a  multiple  round  auction. 
It  too  constitutes  a  minimum  amount 
below  which  no  bids  are  accepted  and 
is  generally  used  to  accelerate  the 
competitive  bidding  process.  Also,  in  a 
minimum  opening  bid  scenario,  the 
auctioneer  generally  has  the  discretion 
to  lower  the  amount  later  in  the  auction. 

6.  In  anticipation  of  these  auctions 
and  in  light  of  the  Balanced  Budget  Act, 
the  Bureaus  propose  to  establish 
minimum  opening  bids  for  Direct  MX 
Groups  and  reserve  prices  for  the  Daisy 
Chain  MX  Groups.  "The  Bureaus  believe 
that  use  of  minimum  opening  bids, 
which  have  been  utilized  in  other 
simultaneous,  multiple  round  auctions, 
is  an  effective  practice  for  conducting 
the  auction  of  the  Direct  MX  Groups, 
since  the  competitive  bidding  design  the 
Commission  proposes  for  those  groups 
features  simultaneous,  multiple  roimds. 
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For  the  Daisy  Chain  MX  Groups,  on  the 
other  hand,  where  a  single  round  format 
is  proposed,  the  Commission  will  utilize 
published  reserve  prices,  which  will 
function  in  a  single  round  context  much 
like  the  minimum  opening  bids  in  the 
multiple  round  format. 

7.  Minimum  opening  bids  for  the 
Direct  MX  Groups  will  help  to  regulate 
the  pace  of  the  auction.  The  proposed 
minimum  opening  bids  were 
determined  by  taking  into  account 
various  factors  related  to  the  efficiency 
of  the  auction  and  the  potential  value  of 
the  spectrum.  For  the  television 
construction  permits,  the  Commission 
has  based  the  proposed  minimum 
opening  bids  upon  the  type  of  service 
that  will  be  offered,  market  size, 
industry  cash  flow  data  and  recent 
broadcast  transactions.  For  the  radio 
(:on.slruction  permits,  the  Commission 
has  based  the  proposed  minimum 
opening  bids  upon  the  service  and  class 
of  facility  that  will  be  offered,  the 
population  covered  by  the  proposed 
facilities  for  which  parties  intend  to  bid 
and  recent  broadcast  transactions. 

8.  Comment  is  sought  on  this 
proposal.  If  commenters  believe  the 
reser\'e  prices  and  minimum  opening 
bids  proposed  will  result  in  a 
substantial  number  of  unsold 
construction  permits,  or,  in  particular 
instances,  do  not  constitute  reasonable 
amounts,  they  should  explain  why  this 
is  so,  and  comment  on  the  desirability 
of  an  alternative  approach.  Commenters 
are  advised  to  support  their  claims  with 
specific  valuation  analyses  and 
suggested  reserve  prices  or  minimum 
opening  bid  levels  or  formulas. 
Commenters  should  detail  any 
alternative  method  they  propose  for 
valuing  given  spectrum,  providing 
examples  and  citations  for  each  part  of 
their  formula.  Alternatively,  comment  is 
sought  on  whether,  consistent  with  the 
Balanced  Budget  Act;  the  public  interest 
would  be  served  by  having  no  minimum 
opening  bids  or  reserve  prices. 

II.  Other  Auction  Procedural  Issues 

9.  The  Balanced  Budget  Act.  at 
section  3002(a)(E)(l).  requires  the 
Commission  to  "ensure  that,  in  the 
scheduling  of  any  competitive  bidding 
under  this  subsection,  an  adequate 
period  is  allowed  *   •  *  before  issuance 
of  bidding  rules,  to  permit  notice  and 
comment  on  proposed  auction 
procedures  '   *   *."  Consistent  with  the 
provisions  of  the  Balanced  Budget  Act 
and  to  ensure  that  potential  bidders 
have  adequate  time  to  familiarize 
themselves  with  the  specific  provisions 
that  will  govern  the  day-to-day  conduct 
of  an  auction,  the  Commission  directed 
the  Bureaus,  under  their  existing 


delegated  authority,  to  seek  comment  on 
a  variety  of  auction-specific  issues  prior 
to  the  start  of  each  auction  Pursuant  to 
OUT  delegated  authority  as  contained  in 
the  Broadcast  First  Report  and  Order. 
the  Commission  seeks  comment  on  the 
following  issues. 

a.  Auction  Sequence,  License  Groupings 
and  Auction  Design 

10.  The  Commission  proposes  two 
separate  auction  designs  to  award  these 
construction  permits,  one  for  the  Daisy 
Chain  MX  Groups  and  one  for  Direct 
MX  Groups.  For  the  Daisy  Chain  MX 
Groups,  the  Conunission  will  employ  an 
electronic  single  round  auction  to 
determine  the  wiimer(s).  The 
Coitimission  has  concluded  that  the 
disposition  of  these  construction 
permits  in  this  manner  is  most 
appropriate  because  of  the  complexity 
of  the  overlapping  nature  of  the  permits 
in  these  groups. 

11.  For  Direct  MX  Groups,  the 
Coitmiission  will  employ  an  electronic 
simultaneous  multiple  roimd  auction 
format.  The  Commission  has  concluded 
that  the  disposition  of  these 
construction  permits  in  this  manner  is 
the  most  administratively  appropriate 
and  allows  bidders  to  utilize  the  same 
competitive  bidding  design  option 
successfully  employed  in  the  recently 
concluded  Closed  Broadcast  Auction. 

12.  The  Commission  believes  that  the 
use  of  these  designs  furthers  the  public 
interest  by  enhancing  efficient  spectrum 
usage  and  seeks  comment  on  these 
proposals. 

fa.  Structure  of  Bidding  Rounds 

1 3.  For  the  Daisy  Chain  MX  Groups. 
the  Commission  proposes  that  there  will 
be  a  single  round  in  which  each  bidder 
must  place  a  bid  that  meets  or  exceeds 
the  established  reserve  price.  Bidders 
will  enter  their  bids  in  whole  dollar 
amounts.  The  determination  of  the 
winning  bidder  in  each  of  the  Daisy 
Chain  MX  Groups  shall  be  made  by 
finding  the  set  of  bids  on  non- 
overlapping  coverage  areas  that  accrue 
to  the  greatest  amount.  For  example, 
consider  the  case  of  an  MX  Group 
consistlngof  a  "daisy  chain"  of  three 
potential  bidders  (Bidders  1.  2  and  3) 
interested  in  three  construction  permits 
in  the  MX  Group  (respectively 
Construction  Permits  A,  B  and  C)  such 
that  A  is  MX'ed  with  B  and  B  ;.-  MX'ed 
with  C.  This  means  that  eith'T  .\  and  C 
can  both  be  assigned  or  B  can  be 
assigned,  but  not  A  and  B.  B  and  C  or 

A.  B  and  C.  In  order  for  Bidder  2  to  win 
construction  permit  B.  its  bid  would 
have  to  exceed  the  combined  bids  of 
Bidders  1  and  3  on  construction  permits 
A  and  C,  respectively.  All  bids  will  be 


time-stamped  and  in  the  case  of  tie  bids, 
the  first  complete  combination  of  bids 
placed  first  in  time  shall  be  considered 
the  winninc  bid  combination. 

14.  For  the  Direct  MX  Groups,  the 
Commission  proposes  a  smgle  stage, 
simultaneous  multiple  round  auction.  In 
order  to  eitsure  thai  the  auction  closes 
within  a  reasonable  period,  an  activit\' 
rule  requires  bidders  to  bid  actively  on 

a  percentage  of  their  maximum  bidding 
eligibility  during  each  round  of  the 
auction  rather  than  waiting  until  the 
end  to  participate.  A  bidder  that  does 
not  satisf)'  the  activity  lule  will  either 
lose  bidding  eligibility  in  the  next  round 
or  use  an  activity  rule  waiver.  The 
Commission  proposes  that,  in  each 
round  of  the  auction,  a  bidder  desiring 
to  maintain  its  current  eligibility  is 
required  to  be  active  on  construction 
permits  encompassing  one  hundred 
(100)  percent  of  its  current  bidding 
eligibility.  Failure  to  maintain  the 
requisite  activity  level  will  result  in  a 
reduction  in  the  bidder's  bidding 
eligibility  in  the  next  roimd  of  bidding 
(unless  an  activity  rule  waiver  is  used. 
see  Section  e  ).  The  Commission  seeks 
comments  on  these  proposals. 

c.  Reserw  Prices  and  Minimum 
Accepted  Bids 

15.  For  the  Daisy  Chain  MX  Groups, 
each  bidder  must  place  a  bid  that  meets 
or  exceeds  the  established  reser\e  price. 
Bidders  will  enter  their  bids  in  whole 
dollar  amounts 

16.  For  the  Direct  MX  Groups,  the  bid 
level  vrill  begin  at  the  established 
minimum  opening  bid.  Once  there  is  a 
standing,  high  bid  on  a  construction 
permit,  a  bid  increment  will  be  applied 
to  that  construction  permit  to  establish 
a  minimum  accepiabli'  bid  for  the 
following  round.  The  ( .ommission 
proposes  to  set  a  minimum  10% 
increment.  This  means  that  a  new  bid 
placed  bv  a  bidder  must  be  at  least  10% 
greater  than  the  previous  bid  received 
on  that  construction  permit.  The 
Bureaus  retain  the  discretion  to  change 
the  methodology  for  determining  the 
minimimi  bid  increment  if  they 
determine  the  circumstances  so  dictate. 
Bidders  will  enter  their  bids  as 
multiples  of  the  bid  increment  {i.e..  with 
a  10%  bid  increment,  a  bid  of  1 
increment  will  place  a  bid  10%  above 
the  previous  high  bid.  a  bid  of  2 
increments  will  place  a  bid  20%  above 
the  previous  high  bid).  The  Conmiission 
seeks  comment  on  these  proposals. 

d.  Initial  Maximum  Eligihilily  for  Each 
Bidder 

1 7.  Bidders  will  be  required  to  submit 
an  uphonl  payment  for  each 
construction  permit  for  which  they  are 
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qualified  and  interested  in  placing  a  bid. 
The  Bureaus  have  delegated  authority 
and  discretion  to  detennine  an 
appropriate  upfront  payment  for  each 
construction  permit  being  auctioned, 
taking  into  account  such  factors  as 
efficiency  of  the  auction  process  and  the 
potential  value  of  the  spectrum. 
Eligibility  for  participation  depends  on 
whether  an  applicant  has  timely 
tendered  its  upfront  payment  and  has 
otherwise  complied  with  all  of  the 
Commission's  rules  relating  to 
participation.  Bidders  will  be  required 
to  submit  an  upfront  pavment  for  each 
construction  permit  for  which  they  are 
qualified  and  interested  in  placing  a  bid. 
With  these  guidelines  in  mind,  the 
Commission  proposes  the  schedule  of 
upfront  payments.  The  Commission 
seeks  comment  on  tills  proposal. 

e.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

18.  For  the  Daisy  Chain  MX  Groups. 
because  of  the  single  round  format, 
activity  rule  waivers  and  reducing 
eligibility  are  not  applicable. 

19.  For  the  Direct  MX  Groups,  use  of 
an  activity  rule  waiver  preserves  the 
bidder's  current  bidding  eligibility 
despite  the  bidder's  activity  in  the 
current  round  being  below  the  required 
minimum  level.  An  activity  rule  waiver 
applies  to  an  entire  round  of  bidding 
and  not  to  a  particular  construction 
permit.  Activity  waivers  are  principally 
a  mechanism  for  auction  participants  to 
avoid  the  loss  of  auction  eligibility  in 
the  event  that  exigent  circumstances 
prevent  them  from  placing  a  bid  in  a 
particular  round. 

20.  The  automated  auction  system 
assumes  that  bidders  with  insufficient 
activity  at  the  close  of  a  round  would 
prefer  to  use  an  activity  rule  waiver  (if 
available)  rather  than  lose  bidding 
eligibility.  Therefore,  the  system  will 
automatically  apply  a  waiver  (known  as 
an  "automatic  waiver")  at  the  end  of 
any  bidding  round  where  a  bidder's 
activity  level  is  below  the  minimum 
required  unless:  (1)  there  are  no  more 
activity  rule  waivers  available:  or  (2)  the 
bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility  thereby  meeting  the  minimnpi 
requirements. 

21.  The  Commission  proposes  that  a 
bidder  with  insufficient  activity  that 
wants  to  reduce  its  bidding  eligibility 
rather  than  use  an  activity  rule  waiver, 
must  affirmatively  override  the 
automatic  waiver  mechanism  during  the 
bidding  period  by  using  the  reduce 
eligibility  function  in  the  software.  In 
this  case,  the  bidder's  eligibility  would 
be  permanently  reduced  to  bring  the 
bidder  into  compliance  with  the  activity 


rules  as  described  above.  Once 
eligibility  has  been  reduced,  a  bidder 
would  not  be  permitted  to  regain  its  lost 
bidding  eUjgibility. 

22.  'The  Commission  proposes  that  a 
bidder  may  proactively  use  an  activity 
rule  waiver  as  a  means  to  keep  the 
auction  open  without  placing  a  bid.  If  a 
bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  software)  during  a  bidding 
period  in  which  no  bids  are  submitted, 
the  auction  will  remain  open  and  the 
bidder's  eligibility  will  be  preserved.  An 
automatic  waiver  invoked  in  a  round  in 
which  there  are  no  new  valid  bids  will 
not  keep  the  auction  open,  under  the 
simultaneous  stopping  rule.  The 
submission  of  a  proactive  waiver  caiuiot 
occur  after  a  bid  has  been  submitted  in 

a  round  and  will  preclude  a  bidder  from 
placing  any  bids  later  in  that  round. 

23.  'The  Commission  proposes  that 
each  bidder  be  provided  with  five 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
simultaneous  multi-round  auction.  The 
Commission  seeks  comment  on  these 
proposals. 

/.  Bid  Removal  and  Bid  Withdrawal 

24.  For  the  Daisy  Chain  MX  Groups, 
the  Commission  proposes  the  following 
bid  removal  and  bid  withdrawal 
procedures.  Before  the  close  of  the 
bidding  period,  a  bidder  has  the  option 
of  removing  any  bids  placed.  By  using 
the  remove  bid  function  in  the  software, 
a  bidder  may  efTectively  "unsubmit" 
any  of  its  bids  placed  in  the  single 
round  auction.  A  bidder  removing  a  bid 
is  not  subject  to  withdrawal  payments. 
Bid  withdrawals  after  the  close  of  the 
bidding  round  are  not  applicable  to  the 
single  round  auction.  The  Commission 
seeks  conmient  on  this  proposal. 

25.  For  the  Direct  MX  Groups,  the 
Commission  proposes  the  following  bid 
removal  and  bid  withdrawal 
procedures.  Before  the  close  of  a 
bidding  period,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  remove  bid  function 
in  the  software,  a  bidder  may  effectively 
"unsubmit"  any  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 
in  the  same  round  is  not  subject  to 
withdrawal  payments. 

26.  Once  a  round  closes,  a  bidder  may 
no  longer  remove  a  bid.  However,  in  the 
next  rotmd,  a  bidder  may  withdraw 
standing  high  bids.  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round  is  subject  to  the  bid 
withdrawal  payment  provisions  (see  47 
CFR  1.2104(g);  1.2109).  The 
Commission  seeks  comment  on  these 
bid  removal  and  bid  withdrawal 
procedures. 


27.  In  the  Part  1  Third  Report  and 
Order,  the  Commission  explained  that 
allowing  bid  withdrawals  facilitates 
efficient  aggregation  of  licenses  and  the 
pursuit  of  efficient  backup  strategies  as 
information  becomes  available  during 
the  course  of  an  auction.  The 
Commission  noted,  however,  that  in 
some  instances  bidders  might  seek  to 
withdraw  bids  for  improper  reasons, 
including  delaying  the  close  of  the 
auction  for  strategic  purposes.  The 
WTB.  therefore,  has  discretion,  in 
managing  the  auction,  to  limit  the 
number  of  withdrawals  to  prevent 
strategic  delay  of  the  close  of  the 
auction  or  other  abuses.  The 
Commission  stated  that  the  WTB  should 
assertively  exercise  its  discretion, 
consider  limiting  the  number  of  rounds 
in  which  bidders  may  withdraw  bids, 
and  prevent  bidders  from  bidding  on  a 
particular  market  it  finds  that  a  bidder 
is  abusing  the  Commission's  bid 
withdrawal  procedures. 

28.  Applying  this  reasoning,  the 
Commission  proposes  to  limit  each 
bidder  in  the  auction  to  withdrawals  in 
no  more  than  two  rounds  during  the 
course  of  the  auction.  To  permit  a 
bidder  to  withdraw  bids  in  more  than 
two  rounds  would  likely  encourage 
insincere  bidding  or  the  use  of 
withdrawals  for  anti-competitive 
strategic  purposes.  The  two  rounds  in 
which  withdrawals  are  utilized  will  be 
at  the  bidder's  discretion;  withdrawals 
otherwise  must  be  in  accordance  with 
the  Commission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  either  of 
the  rounds  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  pavment 
provisions  specified  in  the 
Commission's  rules.  The  Commission 
seeks  comment  on  these  proposals. 

g.  Slopping  Rule  and  Waivers 

29.  For  the  Daisy  Chain  MX  Groups. 
the  Bureaus  propose  to  conduct  a  single 
round  of  bidding  and  declare  the 
auction  over  at  the  conclusion  of  this 
bidding  period.  The  Bureaus  propose  a 
single,  two-hour  bidding  period.  The 
Bureaus  retain  the  discretion  to  increase 
or  decrease  this  time  limit  by 
aimouncement  before  the  auction  if 
circumstances  so  dictate.  The 
Commission  seeks  comment  on  this 
proposal,  and.  specifically,  whether  a 
bidding  period  of  greater  or  less  than 
two  hours  should  be  employed. 

30.  For  the  Direct  MX  Groups,  the 
Bureaus  propose  to  employ  a 
simultaneous  stopping  approach.  The 
Bureaus  have  discretion  to  establish 
stopping  rules  before  or  during  multiple 
round  auctions  in  order  to  terminate  the 
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auction  within  a  reasonable  time  (see  47 
CFR  1.2104(e)  and  73.5001(b}).  A 
simultaneous  stopping  rule  means  thai 
all  construction  permits  remain  open 
until  the  first  round  in  which  no  new 
acceptable  bids,  proactive  waivers  or 
withdrawals  are  received.  After  the  first 
such  round,  bidding  closes 
simultaneously  on  all  construction 
permits.  Thus,  unless  circumstances 
dictate  otherwise,  bidding  would 
remain  open  on  all  construction  permits 
until  bidding  stops  on  every 
construction  permit. 

31.  The  Bureaus  seek  comment  on  a 
modified  version  of  the  simultaneous 
stopping  rule.  The  modified  stopping 
rule  would  close  the  auction  for  all 
construction  permits  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  a  withdrawal,  or  a 
new  bid  on  any  constructions  on  which 
it  is  not  the  standing  high  bidder.  Thus, 
absent  any  other  bidding  activity,  a 
bidder  placing  a  new  bid  on  a 
construction  permit  for  which  it  is  the 
standing  high  bidder  would  not  keep 
the  auction  open  under  this  modified 
stopping  rule.  The  Bureaus  further  seek 
comment  on  whether  this  modified 
stopping  rule  should  be  utilized. 

32.  The  Commission  proposes  that  the 
Bureaus  retain  the  discretion  to  keep  an 
auction  open  even  if  no  new  acceptable 


and  no  previous  high  bids  are 
withdrawn.  In  this  event,  the  effect  will 
be  the  same  as  if  a  bidder  had  submitted 
a  proactive  waiver.  The  activity  rule, 
therefore,  will  apply  as  usual  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  a 
remaining  activity  rule  waiver. 

33.  Finally,  the  Commission  proposes 
that  the  Bureaus  reser\'o  the  right  to 
declare  that  the  auction  will  end  after  a 
specified  number  of  additional  rounds 
("special  stopping  rule  ").  If  the  Bureaus 
invoke  this  special  stopping  rale,  it  will 
accept  bids  in  the  final  round(s)  only  for 
construction  permits  on  which  the  high 
bid  increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  Bureaus  propose  to  exercise  this 
option  only  in  certain  circumstances, 
such  as.  for  example,  where  the  auction 
is  proceeding  ver\'  slowly,  there  is 
minimal  overall  bidding  activity,  or  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Bureaus  are  likely  to  attempt  to  increase 
the  pace  of  the  auction  by.  for  example, 
increasing  the  number  of  bidding 
rounds  per  day.  and/or  increasing  the 
amount  of  the  minimum  bid  increments 
for  the  limited  number  of  construction 
permits  where  there  is  still  a  high  level 
of  bidding  activity.  The  Commission 
seeks  comment  on  these  proposals. 
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h.  Information  Relating  to  Auction 
Delay.  Suspension  or  Cancellation 

34.  The  Commission  proposes  that,  by 
Public  Notice  or  by  announcement 
during  the  auction,  the  Bureaus  may 
delay,  suspend  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding  (see  47  CFR  1.2104(i)).  In  such 
cases,  the  Bureaus,  in  their  sole 
discretion,  may  elect  to;  resume  the 
auction  .starting  from  the  beginning  of 
the  current  bidding  period;  resume  the 
auction  starting  from  some  pre\'ious 
bidding  period;  or  cancel  the  auction  in 
its  entirety.  Network  interruption  may 
cause  the  Bureaus  to  delay  or  suspend 
the  auction.  The  Commission 
emphasizes  that  exercise  of  this 
authority  is  solely  within  the  discretion 
of  the  Bureaus,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers.  The 
Commission  seeks  comment  on  this 
proposal. 

Pedeml  Communications  Oimmission. 
Louis  Sigalos. 

Deputy  Chief.  Auctions  B- Industry  Analysis 

Division 

Bids/Reserve  Prices  and  Upfront 


MX 

group 

1 

Location 

Chan- 
nel/FX 

Bidding 

units 

i 

Upfront  pay- 
ment 

Minimum 

opening  bkl/ 

resene 

prk» 

Applkants 

Daisy 
chain 

Case  file 
numbers 

PSTI 

El  Dorado.  Arkansas 
El  Dorado.  Arkansas 
El  Dorado.  Arkansas 
El  Dorado,  Arkansas 
El  Dorado,  Arkansas 
El  Dorado,  Arkansas 

43 
43 
43 
43 
43 
43 

100,000 
100,000 
100,000 
100,000 
100,000 
100,000 

8    8    8    8    8    8 

SI  00.000  00 

Agape  Ctiurch.  Inc.    

No 
No 
No 
No 
No 
No 

BPCT- 

100,000.00 
100.000.00 
100,000.00 
100,000.00 
100.000.00 

KB  Commun(catkx«.  Inc.  ... 

Sioux  Falls  64,  LLC 

KM  Communications.  Inc.  . 

United  Television,  Inc 

Cardinal  Broadcasting  Corp 

960628KF 

BPCT- 
96071  OKW 

BPCT- 
960930KR 

BPCT- 
960930KV 

8PCT- 
961001LE 

BPCT- 
961001XN 

SSTI 

Glide,  Oregon 

Roseburg.  Oregon  „ 

49 
49 

1,000 
1,000 

1,000.00 
1,000.00 

1.000.00 

1,000.00 

3  Angels  Broadcasting  Net- 
work, IrK. 

Trinity  Broadcasting  Net- 
work. 

No 

No 

BPTTL- 

JG06012X 

BPTT- 

960601 VO 

SST2 

K'noxville,  Ten- 
nessee. 

Knoxville.  Ten- 
nessee. 

Knoxvjlle.  Ten- 
nessee. 

46 
46 
45 

1,000 
1.000 
1.000 

1,000.00 
1,000.00 
1.000.00 

1,000.00 
1.000.00 
1.000.00 

Tnnity  Broadcasting  Net- 
work 
Dwigtil  R  Magnuson 

Dwight  H.  Magnuson 

Yes 
Yes 
Yes 

BPTT- 
JG0601PJ 

BPTTL- 
960601 RL 

BPTTL- 
9e0601TJ 

SST3 

Yorktown,  Virginia  ... 

53 

60,000 

60.000.00 

60.000.00 

JBS.  Inc 

Yes 

eMPTTL- 
JQ0601MN 
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1 

Minimum 

Location 

Chan- 

Bidding 

Upfront  pay- 

opening bid/ 

Applicants 

Daisy 

Case  file 

group 

nel/FX 

units 

ment 

resen/e 

chain 

numbers 

1 

phce 

VirginJa  Beach.  Vir- 

52 

60.000 

60.000.00 

60.000.00 

B.N.  Viswanalh 

Yes 

BPTTL- 

ginia. 

JG0601XW 

Hampton.  Virginia  ... 

53 

60.000 

60.000.00 

60.000.00 

Lockwood  Broadcasting. 
Inc. 

Yes 

BPTTL- 
JG0601Z1 

Hampton.  Virginia  ... 

S3 

60.000 

60.000.00 

60.000.00 

LVt/WI  Broadcasting,  Inc 

Yes 

BPTTL- 
980601 UH 

SufWk.  Virginia  

52 

60.000 

60.000.00 

60.000,00 

LWWI  Broadcasting,  Inc 

Yes 

BMPTTL- 

980601  Ul 

SST4 

Rochester.  New 
York. 

35 

30,000 

30,000.00 

30.000.00 

Tony  J.  Fant  

Yes 

BMPTTL- 
JG0601AG 

Boffalo.  New  York  ... 

'    36 

30,000 

30,000.00 

30.000.00 

Tony  J.  Fant 

Yes 

BMPTTL- 
JG0601AH 

Rochester,  New 

36 

30,000 

30,000.00 

30.000.00 

Metro  TV,  Inc 

Yes 

BPTTL- 

York, 

98060100 

SST5    Wichita  Falls.  Taxas 

46 

10,000 

10,000.00 

10.000.00 

Bartjara  Sharfstein  

Yes 

BPTTL- 

94041 5L4 

Wichila  Falls.  Texas 

60 

10,000 

10,000.00 

10.000.00 

James  W.  SatierfiekJ 

Yes 

BPTTL- 
JD0415BJ 

Artjmore.  Oklahoma 

60 

10,000 

10.000.00 

10.000.00 

Buddy  L  Watson 

Yes 

BPTTL- 
JD0415NZ 

60 

10.000 

10.000.00 

10.000.00 

Bryan  Westbrook 

Yes 

BPTTL- 

JD0415SE 

Wiehila  Falls.  Texas 

61 

10.000 

10.000.00 

10.000.00 

Terri  Harris  

Yes 

BPTTL- 

JE041SFB 

SST6 

Eagle  Pass.  Texas  .. 

52 

60,000 

60.000.00 

60.000.00 

American  Christian  TV  Sys- 
tem. 

Yes 

BPTTL- 
820616TQ 

Eagle  Pass.  Texas  .. 

52 

60,000 

60.000.00 

60.000.00 

Minenra  Rodriguez  Fhas  .... 

Yes 

BPTTL- 
EO0307PJ 

Eagle  Pass,  Texas  .. 

52 

60.000 

60.000.00 

60.000.00 

Jose  Armando  Tamez 

Yes 

BPTTL- 
GC0308XV 

Eagle  Pass.  Texas  .. 

52 

60.000 

60.000  00 

60.000.00 

Lidia  Rodriguez  

Yes 

BPTTL- 

GOosoexi 

Eagle  Pass.  Texas  .. 

51 

60.000 

60.000,00 

60.000.00 

American  Lo-Power  TV 
Network. 

Yes 

BPTTL- 
GK0308PJ 

Eagle  Pass.  Texas  .. 

49 

60,000 

60.000.00 

60.000.00 

American  Lo-Power  TV 
Networti. 

Yes 

BPTTL- 
GK0308PK 

Eagle  Pass,  Texas  .. 

50 

60,000 

60.000.00 

60.000  00 

Jo  Ann's  Balloon  Boutique. 
Inc. 

Yes 

BPTTL- 
GQ0308TT 

Eagle  Pass,  Texas  .. 

SO 

60,000 

60,000.00 

60.000.00 

Raul  Francisco  Rivas  

Yes 

BPTTL- 
GU0308RK 

SST7    Eagle  Pass.  Texas  .. 

44 

60.000 

60,000.00 

60,000.00 

Mike  A  Mendoza  

Yes 

BPTTL- 
GE03O8NW 

43 

60,000 

60,000.00 

60.000.00 

Evarista  Romero  

Yes 

BPTTL- 

GG0306LQ 

Uvalde.  Texas 

45 

60,000 

60.000.00 

60.000.00 

Mike  A.  Mendoza  

Yes 

BPTTL- 
GJ0308ME 

Uvalde,  Taxas 

45 

60,000 

60,000.00 

60.000.00 

Evarista  Romero  

Yes 

BPTTL- 

GJ0308VE 

Eagle  Pass,  Texas  .. 

45 

60,000 

60,000.00 

60.000.00 

American  Lo-Power  TV 
Network, 

Yes 

BPTTL- 
GK0306PL 

Eagle  Pass.  Texas  .. 

43 

60.000 

60,000.00 

60.000.00 

American  Lo-Power  TV 
Network. 

Yes 

BPTTL- 
GK0308PM 

UvaMe.  Texas 

43 

60,000 

60.000.00 

60.000.00 

Mike  A.  Mendoza  

Yes 

BPTTL- 
GK0308RC 

Eagle  Pass,  Texas  .. 

44 

60,000 

60,000.00 

60.000.00 

Jo  Ann's  Boutk)ue,  Inc 

Yes 

BPTTL- 
GU0308SG 

Eagle  Pass,  Texas  .. 

44 

60,000 

60,000.00 

60.000.00 

Raul  Francisco  Rivas  

Yes 

BPTTL- 
HD0308RT 

UvakJe.  Texas  

43 

60.000 

60,000.00 

60.000.00 

Evangelina  Garcia  Garza  ... 

Yes 

BPTTL- 
H00308VN 

SSTB 

Twin  Falls,  kjtfw 

28 

8,000 

8,000.00 

8,000.00 

Yes 

BPTTL- 

JD0415EA 
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MX 
group 

Location 

Chan- 
nel/FX 

Bidding 
units 



Upfront  pay- 
ment 

Minimum 

opening  bid/ 

reserve 

price 

Applicants 

Daisy 

chain 

CaseKle 
numbers 

Twin  Falls,  Idaho 

Twin  Falls/Jerome, 

Idaho. 
Twin  Falls.  Idaho 

44 
29 
29 

8.000 

8.000 
8,000 

8.000.00 
8.00000 
8.000.00 

8,000.00 
8,000.00 
8.000.00 

Marcie  Hillyard 

Yes 
Yes 
Yes 

Idaho  Independent  Tele- 
vision. Inc. 
Kevin  Hillyard 

JD0415EB 

BPTTL- 

JD0415CW 

BPTTL- 

JE0415MC 

SST9 

Summerville.  S. 
Carolina, 

Charteston.  S.  Caro- 
lina 

26 
26 

1,000 
1.000 

1.000.00 
1.000.00 

1.000.00 
1.000.00 

Towers.  Inc 

Chartes  S.  Namey 

No 
No 

BMPTTL- 
JG0601EV 
BMPTTL- 
980601 JR 

SST10 

Bakersfield.  Cali- 
fornia, 

Bakersfiekl,  Cali- 
lomia. 

fomia- 

20 
19 
19 

20.000 
20,000 
20.000 

1.000.00 
1.000.00 
1,000.00 

1.000.00 
1.000.00 

1.000.00 

3  Angles  Broadcasting  Net- 
work. Inc. 

Trinity  Broadcasting  Net- 
worti. 

Valley  Public  Television.  Inc 

No 
No 
No 

BPTTL- 

980601 VG 

BPTT- 

980601ZL 

BPTT- 

9JG0601TO 

IFR  Doc.  99-31239  Filed  12-1-99;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY:  Federal  Election  Commission. 
DATE  AND  TIME:  Tuesday.  December  7, 
1999, 10:00  a.m. 

PtACe:  999  E  Street.  N.W..  Washington. 
D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

n^Ms  TO  BE  discussed: 

Compliance  matters  pursuant  to  2 
U.S.C§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  S437g.  §  438(b),  and  Tide  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Inleriial  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Thursday,  December  9. 
1999  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 
DC.  (NinUi Floor). 

STATUS:  This  Meeting  Will  be  Open  to 
The  Public. 
ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1999-32:  Tohono 
O'odham  Nation  by  counsel,  William  C. 
Oldaker. 

Voluntary  Performance  Standards  for 
Voting  Systems. 

Administrative  Matters. 


PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr,  Ron  Harris.  Press  Officer, 
Telephone:  (202)  694-1220. 
Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

IFR  Doc.  99-31445  Filed  11-30-99:  3:07  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administretion 
[Docket  No.  99N-4397] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval:  Survey  of  Food 
Manufacturing  Facilities  for  Year  2000 
Compliance 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  a  collection  of  information  entitled 
"Survey  of  Food  Manufacturing 
Facilities  for  Year  2000  Compliance" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  27. 1999  (64 
FT^  57892).  the  agency  announced  that 


the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0425.  The 
approval  expires  on  February  29.  2000. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://wvvw.fda.gov/ 
ohrms/dockets. 

Dated:  Novemtier  26, 1999. 
WilUam  K.  Hubbard. 
S'^nior  Associate  Commissioner  for  Policy. 
Planning,  and  Legislation. 
IFR  Doc.  99-31272  Filed  12-1-99:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 

(Docket  No.  99F-5111] 

Goodyear  Tire  &  Rubber  Co.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Goodyear  Tire  &  Rubber  Co.  has 
filed  a  petition  proposing  that  the  food 
additive  regulaUous  be  amended  to 
provide  for  the  safe  use  of  acid- 
catalvzed  condensation  reaction 
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products  of  branched  4-nonylphenol, 
fonnaJdehyde.  and  1-dodecanethiol  for 
use  as  an  antioxidant  in  adhesives. 
pressure-sensitive  adhesives,  and 
repeated-use  rubber  articles  intended  for 
use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration.  2t)0  C  St.  SW.. 
Washington.  DC  20204.  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  0B4703)  has  been  filed  by 
Goodyear  Tire  &  Rubber  Co.,  c/o  Keller 
and  Heckman  LLP.  1001  G  St.  NW., 
suite  500  West.  Washington.  DC  20001. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
acid-catalyzed  condensation  reaction 
products  of  branched  4-nonylphenol. 
formaldehyde,  and  1-dodecanethiol  for 
use  as  an  antioxidant  in  adhesives. 
pressure-sensitive  adhesives,  and 
repeated-use  rubber  articles  intended  for 
use  in  contact  with  food. 

The  agency  has  determined  under  21 
CFR  2S.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  November  22.  1999. 
Alan  M.  Rulis. 

Director  Office  ofPremarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc.  99-31271  Filed  12-1-99;  BAS  ami 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Draft  National  Institutes  of  Health 
Guidelines  for  Research  Involving 
Human  Pluripotent  Stem  Calls 
(Decemtier  1999) 


summary:  The  National  Institutes  of 
Health  (NIH)  is  requesting  pubUc 
comment  on  a  document  entitled  "Draft 
National  Institutes  of  Health  Guidelines 
for  Research  Involving  Human 
Pluripotent  Stem  Cells  (December 
1999)."  The  purpose  of  these  draft 
guidelines  is  to  recommend  procedures 
to  help  ensure  that  NIH-funded  research 
in  this  area  is  conducted  in  an  ethical 
and  legal  manner.  The  NIH  will  not 


fund  research  using  human  pluripotent 
stem  cells  until  final  guidelines  ere 
published  in  the  Federal  Register  and 
an  oversight  process  is  in  place. 
DATES:  Written  comments  should  be 
received  by  NIH  on  or  before  January  31, 
2000 

ADDRESSES:  The  NIH  welcomes  public 
comment  on  the  Draft  National 
Institutes  of  Health  Guidelines  for 
Research  Involving  Human  Pluripotent 
Stem  Cells  (December  1999),  set  forth 
below. 

Comments  should  be  addressed  to: 
Stem  Cell  Guidelines.  NIH  Office  of 
Science  Policy,  1  Center  Drive,  Building 
1.  Room  218.  Bethesda,  MD  20892. 
Comments  may  also  be  sent  by  facsimile 
transmission  to  Stem  Cell  Guidelines  at 
(301)  402-0280,  or  by  e-mail  to: 
stemcell@mail.  nih  .gov. 
SUPPLEMENTARY  INFORMATION:  In 
December  1998.  two  different  groups  of 
scientists  reported  the  successful 
isolation  and  culturing  of  human 
pluripotent  stem  cells.  Such  cells  have 
the  ability  to  develop  into  most  of  the 
specialized  cells  or  tissues  in  the  human 
body  and  can  divide  for  indefinite 
periods  in  culture.  Because  of  the 
regenerative  capacity  of  pluripotent 
stem  cells,  a  single  culture  of  human 
pluripotent  stem  cells  could  supply 
numerous  researchers- 
Establishment  of  human  pluripotent 
stem  cell  lines  represents  a  major  step 
forward  in  human  biology  and  has 
generated  much  interest  among 
scientists  and  the  public,  particularly 
among  patients  and  their  advocates, 
especially  with  regard  to  the  ethical 
issues  related  to  this  research. 

Because  these  cells  can  give  rise  to 
many  different  types  of  cells,  such  as 
muscle  cells,  nerve  cells,  heart  cells, 
blood  cells,  and  others,  they  are 
enormously  important  to  science  and 
hold  great  promise  for  advances  in 
health  care.  For  example,  further 
research  using  human  pluripotent  stem 
cells  may  help  scientists: 

•  Generate  cells  and  tissue  thai  could 
be  used  for  transplantation.  If  human 
pluripotent  stem  cells  can  be  stimulated 
to  develop  into  many  different 
specialized  cells  of  the  body,  the 
resulting  cells  may  someday  be  used  as 
replacement  cells  and  tissue  to  treat 
many  diseases  and  conditions  including 
Parkinson's  disease,  spinal  cord  injury, 
stroke,  bums,  heart  disease,  diabetes, 
and  arthritis. 

•  Improve  our  understanding  of  the 
complex  events  that  occur  during 
normal  human  development  and  also 
help  us  understand  what  goes  wrong  to 
cause  diseases  and  conditions  such  as 
birth  defects  and  cancer. 


•  Change  the  way  we  develop  drugs 
and  test  them  for  safety  and  potential 
efficacy.  New  medications  could 
initially  be  tested  using  human 
pluripotent  stem  cells,  such  as  liver 
cells  or  skin  cells:  only  the  drugs  that 
are  both  safe  and  appear  to  have  a 
beneficial  effect  would  graduate  to 
further  testing,  using  laboratory  animals 
and  human  subjects. 

Human  pluripotent  stem  cells  have 
been  isolated  using  two  different 
methods.  One  group  of  scientists 
derived  the  pluripotent  stem  cells  from 
early-stage  human  embryos  in  excess  of 
clinical  need  and  donated  by  people 
who  were  undergoing  infertility 
treatment  in  an  in  vitro  fertilization 
(IVF)  clinic.  Another  group  of  scientists 
derived  the  pluripotent  stem  cells  from 
human  fetel  tissue  obtained  from 
pregnancies  that  had  been  terminated. 
In  both  cases,  the  individuals  gave 
informed  consent  for  the  embryos  or 
fetal  tissue  to  be  used  in  research. 
Neither  research  project  utilized 
Department  of  Health  and  Human 
Services  (DHHS)  fimds  but  rather  was 
funded  by  private  sources. 

Federal  law  currently  prohibits  DHHS 
from  funding  research  in  which  human 
embryos  are  created  for  research 
purposes  or  are  destroyed,  discarded  or 
subjected  to  greater  than  minimal  risk. 
In  light  of  this  legislative  restriction,  the 
Director  of  the  National  Institutes  of 
Health  (NIH)  sought  a  legal  opinion 
from  the  DHHS  Office  of  the  General 
Counsel  on  whether  NIH  funds  may  be 
used  for  research  utilizing  human 
pluripotent  stem  cells. 

DHHS  concluded  that  the 
Congressional  prohibition  does  not 
prohibit  the  funding  of  research 
utilizing  human  pluripotent  stem  cells 
because  such  cells  are  not  embryos. 
Thus.  NIH  funding  for  research  using 
pluripotent  stem  cells  derived  fit)m 
human  embryos  is  not  legislatively 
prohibited.  The  legal  opinion  also 
clarified  that  human  pluripotent  stem 
cells  derived  from  fetal  tissue  would  fall 
within  the  legal  definition  of  human 
fetal  tissue  and  are.  therefore,  subject  to 
federal  restrictions  on  the  use  of  such 
tissue.  NIH  funding  for  research  to 
derive  or  utilize  human  pluripotent 
stem  cells  from  fetal  tissue  is 
permissible,  subject  to  applicable  law 
and  regulation. 

In  view  of  the  scientific  and  medical 
benefits  that  may  result  from  research 
using  human  pluripotent  stem  cells,  it  is 
essential  that  the  federal  government 
play  a  role  in  fiinding  and  overseeing 
the  conduct  of  this  research.  Federal 
funding  will  make  it  possible  for 
scientists — both  privately  and  federally 
funded — to  have  the  opportunity  to 
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pursue  this  important  line  of  research. 
Federal  funding  will  provide  oversight 
and  direction  that  would  be  lacking  if 
this  research  were  the  sole  province  of 
private  sources  of  ru.nding  and  will  also 
help  ensure  that  the  results  of  research 
will  be  accessible  to  the  public. 

The  NIH  understands  and  respects  the 
ethical,  legal,  and  social  issues  relevant 
to  human  pluripotent  stem  cell  research 
and  is  sensitive  to  the  need  to  subject  it 
to  oversight  more  stringent  than  that 
associated  with  the  traditional  NIH 
scientific  peer  review  process.  In  light  of 
these  issues,  the  NIH  plans  to  move 
forward  in  a  careful  and  deliberate  way. 
prior  to  funding  any  research  utilizing 
human  pluripotent  stem  cells. 

In  an  effort  to  ensure  that  any  research 
utilizing  human  pluripotent  stem  cells 
is  conducted  appropriately,  the  NIH 
Director  convened  a  Worldng  Group  of 
the  Advisory  Committee  to  the  Director, 
NIH  (ACD)  to  advise  the  ACD  on 
guidehnes  and  oversight  for  research 
involving  human  pluripotent  stem  cells. 
Specifically,  the  NIH  Director  charged 
the  Working  Group  with  developing 
appropriate  guidelines  governing 
research  involving  the  derivation  and 
use  of  human  pluripotent  stem  cells 
fi^m  fetal  tissue  and  research  involving 
the  use  of  human  pluripotent  stem  cells 
derived  from  early  human  embryos  in 
excess  of  clinical  need.  In  an  effort  to 
ensure  that  a  broad  spectrum  of 
viewpoints  was  considered,  the  working 
group  was  made  up  of  individuals  with 
varied  expertise  and  experience,  among 
them  basic  and  clinical  scientists. 
ethicisls.  lawyers,  clinicians,  as  well  as 
patients  and  patient  advocates.  On  April 
8. 1999.  the  working  group  held  a  public 
meeting  to  discuss  draft  guidelines. 
Diuing  the  meeting,  time  was  set  aside 
for  public  comment:  several  groups 
came  forward  to  speak,  including  the 
American  Society  of  Cell  Biology,  the 
National  Conference  of  Cathohc 
Bishops:  the  Society  for  Developmental 
Biolog)'.  the  Alliance  for  Aging 
Research,  and  the  House  Pro-Life 
Caucus.  The  Executive  Director  of  the 
National  Bioethics  Advisory 
Commission  (NBAC)  also  presented 
comments  reflecting  the  status  of  the 
deliberations  of  the  NBAC  at  that  time. 

The  text  of  the  draft  guidelines 
follows. 

Draft  National  Institutes  of  Health 
Guidelines  for  Research  Involving 
Human  Pluripotent  Stem  Cells 
(December  1999) 

/.  Scope  of  Guidelines 

These  guidelines  apply  to  research 
applications  or  proposals  for  National 
Institutes  of  Health  (NIH)  funding  or 


support  involving:  (1)  Utilization  of 
human  pluripotent  stem  cells  (also 
known  as  human  embryonic  stem  cells) 
derived  (without  Department  of  Health 
and  Human  Ser\ices  [DHHS]  funding) 
from  early  human  embryos,  and  (2)  the 
derivation  or  utilization  of  human 
pluripotent  stem  cells  from  fetal  tissue. 
For  purposes  of  these  guidelines,  human 
pluripotent  stem  cells  are  cells  derived 
from  early  human  embryos  or  fetal 
tissue  that  can  divide  for  indefinite 
periods  in  culture  without  specializing 
and  have  the  potential  to  develop  into 
all  of  the  three  major  tissue  types.  NIH 
research  fimded  under  these  guidelines 
will  involve  only  human  pluripotent 
stem  cells  derived  either  from  fetal 
tissue  or  from  early  human  embryos  that 
are  the  products  of  in  vitro  fertilization 
in  excess  of  clinical  need,  that  are  not 
implanted  in  a  woman's  uterus  and  that 
have  not  reached  the  stage  when  the 
first  major  tissue  type  is  formed. 

The  DHHS  is  prohibited  by 
appropriations  law  (Pub.  L.  105-277. 
section  511.112  STAT.  2681-386)  from 
using  any  appropriated  funds  "for  the 
creation  of  a  human  embryo  or  embryos 
for  research  purposes:  or  research  in 
which  a  human  embr>'o  or  embr\'os  are 
destroyed,  discarded  or  knowingly 
subjected  to  risk  of  injurv  or 
death.  .  .  ."  The  NIH  asked  the  General 
Counsel  of  DHHS  to  clarify  whether 
research  utilizing  human  pluripotent 
stem  cells  is  permissible  under  existing 
laws  governing  human  embryo  and  fetal 
tissue  research.  After  careful 
consideration,  the  DHHS  concluded 
that,  because  these  cells  are  not 
embrj'os.  current  law  does  not  prohibit 
the  use  of  NIH  funds  for  research 
utilizing  human  pluripotent  stem  cells. 
In  addition,  it  was  determined  that,  to 
the  extent  such  cells  are  considered 
human  fetal  tissue,  they  are  subject  to 
the  federal  requirements  for  fetal  tissue 
research. 

These  guidelines  prescribe  conditions 
that  should  be  met  before  NIH  Funds  are 
used  to  support  research  involving  the 
utilization  of  human  pluripotent  stem 
cells  derived  from  early  human  embryos 
or  the  derivation  or  utilization  of  human 
pluripotent  stem  cells  from  fetal  tissue. 
DHHS  funds  may  not  be  used  for  the 
derivation  of  human  pluripotent  stem 
cells  from  early  human  embnos.  The 
guidelines  also  designate  certain  areas 
of  human  pluripotent  stem  cell  research 
as  ineligible  for  NIH  funding. 


n.  Guidelines  for  Research  Involving 
Human  Pluripotent  Stem  Cells  That  Is 
Eligible  for  NIH  Funding 

A.  The  Utilization  of  Human  Pluripotent 
Stem  Cells  Derived  From  Early  Human 
Embryos 

1  Considerations  for  the  Utilization  of 
Human  Pluripotent  Stem  Cells  Derived 
From  Early  Human  Embryos 

Studies  utilizing  pluripotent  stem 
cells  derived  from  early  human  embryos 
may  be  conducted  using  NIH  funds  only 
if  the  cells  were  derived  from  early 
human  embryos  that  were  created  for 
the  purposes  of  infertility'  treatment  and 
were  in  excess  of  clinical  need  of  the 
individuals  seeking  such  treatment 

a.  It  is  essential  that  the  donation  of 
early  human  embrj'os  in  excess  of 
clinical  need  is  voluntary.  No 
inducements,  monetary  or  otherwise, 
should  have  been  offered  for  the 
donation  of  early  human  embryos  for 
research  purposes.  Infertility  clinics 
and/or  their  affiliated  laboratories 
should  have  implemented  specific 
written  pohcies  and  practices  to  ensure 
that  no  such  inducements  are  made 
available. 

b.  There  should  have  been  a  clear 
separation  between  the  decision  to 
create  embr>'os  for  infertility  treatment 
and  the  decision  to  donate  early  human 
embryos  in  excess  of  clinical  need  for 
research  purposes.  Decisions  related  to 
the  creation  of  embryos  for  infertility 
treatment  should  have  been  made  free 
from  the  influence  of  researchers  or 
investigators  proposing  to  derive  or 
utilize  human  pluripotent  stem  cells  in 
research.  To  avoid  possible  conflicts  of 
interest,  the  attending  physician 
responsible  for  the  fertility  treatment 
and  the  researcher  or  investigator 
deriving  and/or  proposing  to  utilize 
human  pluripotent  stem  cells  sboidd 
not  have  been  one  and  the  same  person. 

c.  To  ensure  that  early  human 
embryos  donated  for  research  are  in 
excess  of  clinical  need  of  the 
individuals  seeking  infertility  treatment 
and  to  allow  potential  donors  time 
between  the  creation  of  the  embr>'os  for 
infertility  treatment  and  the  decision  to 
donate  for  research  purposes,  only 
frozen  early  human  embryos  should 
have  been  used  to  derive  human 
pluripotent  stem  cells.  In  addition, 
individuals  undergoing  infertiUty 
treatment  should  have  been  approached 
about  donation  of  early  human  embryos 
for  the  derivation  of  pluripotent  stem 
cells  only  at  the  time  of  deciding  the 
disposition  of  embryos  in  excess  of 
clinical  need. 

d.  Prior  to  the  derivation  of  human 
pluripotent  stem  cells  for  use  in  NIH- 
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supported  research,  all  identifiers 
associated  with  the  early  human 
embryos  should  have  been  removed. 

8.  Donation  of  early  human  embryos 
should  have  been  made  without  any 
restriction  regarding  the  individual{s) 
who  may  be  the  recipients  of 
transplantation  of  the  cqlls  derived  from 
the  human  pluripotent  stem  cells. 

2.  Informed  Consent  Requirements  for 
the  Utilization  of  Human  Pluripotent 
Stem  Cells  Derived  From  Early  Human 
Embryos 

Informed  consent  should  have  been 
obtained  from  individuals  who  have 
sought  infertility  treatment  who  elect  lo 
donate  early  human  embryos  in  excess 
of  clinical  n^-od  for  research  purposes. 
The  informed  consent  process  should 
have  included  discussion  of  the 
following  information  with  potential 
donors,  pertinent  to  malcing  the  decision 
whether  to  donate  their  embryos  for 
research  purposes. 

a.  Informed  consent  should  have 
included: 

(i)  A  statement  that  the  early  human 
embryos  will  be  used  to  derive  human 
pluripotent  stem  cells  for  research,  that 
the  human  pluripotent  stem  cells  will 
be  derived  and  used  following  these 
NM  guideUnes.  and  that  the  cells  may 
be  used,  at  some  future  time,  for  human 
transplantation  research. 

(ii)  A  statement  that  all  identifiers 
associated  with  tbe  embryos  will  be 
removed  prior  lo  the  derivadon  of 
human  pluripotent  stem  cells. 

(iii)  A  statement  that  donors  will  not 
receive  any  information  regarding 
subsequent  testing  on  the  embryo  or  the 
derived  human  pluripotent  cells. 

(iv)  A  statement  that  derived  cells 
and/or  cell  lines,  with  all  identifiers 
removed,  may  be  kept  for  many  years. 

(v)  Disclosure  of  the  possibility  that 
the  donated  material  may  have 
commercial  potential,  and  a  statement 
that  the  donor  will  not  receive  financial 
or  any  other  benefits  from  any  such 
future  commercial  development. 

(vi)  A  statement  that  the  human 
pluripotent  stem  cell  research  is  not 
intended  to  provide  direct  medical 
benefit  to  the  donor. 

(vii)  A  statement  that  early  human 
embryos  donated  will  not  be  transferred 
to  a  woman's  uterus,  will  not  survive 
the  human  pluripotent  stem  cell 
derivation  process,  and  will  be  handled 
respectfully,  as  is  appropriate  for  all 
human  tissue  u.sed  in  research. 

b.  To  ensure  respect  for  the 
individuals  donating  early  human 
ombryo(s).  protocols  should  have  been 
approved  by  an  Institutional  Review 
Board  (IRB)  established  in  accord  with 
4S  CFR  §46.107  and  §46.108  or  FDA 


regulations  at  21  CFR  §  56.107  and 
§56.108. 

3.  Investigators  Plarming  To  Utilize 
Human  Pluripotent  Stem  Cells  Derived 
From  Early  Human  Embryos  Should 
Provide  in  Their  Application  or 
Proposal  to  MH 

a.  documentation  that  the  embryos 
were  created  for  the  purpose  of 
infertility  treatment: 

b.  documentation  that  the  early 
human  embryos  were  frozen  and  in 
excess  of  clinical  need; 

c  the  protocol,  including  the 
informed  consent  document,  used  for 
the  derivation  of  human  pluripotent 
stem  cells  from  early  human  embryos; 

d.  documentation  of  IRB  approval  of 
the  research  protocol:  and 

e.  an  assurance  that  the  stem  cells  to 
be  used  in  the  research  were  or  will  be 
obtained  through  a  donation  or  through 
a  payment  that  does  not  exceed  the 
reasonable  costs  associated  with  the 
transportation,  processing,  preservation, 
quality  control  and  storage  of  the  stem 
cells. 

B.  Derivation  and  Utilization  of  Human 
Pluripotent  Stem  Cells  From  Fetal 
Tissue 

1.  Considerations  for  the  Derivation  and 
Utilization  of  Human  Pluripotent  Stem 
Cells  Derived  From  Fetal  Tissue 

Unlike  pluripotent  stem  cells  derived 
from  early  human  embryos.  DHHS 
funds  may  be  used  to  support  research 
to  derive  pluripotent  stem  cells  from 
fetal  tissue,  as  well  as  for  research 
utilizing  such  cells.  Such  research  is 
governed  by  federal  statutory 
restrictions  regarding  fetal  tissue 
research  at  42  U.S.C.  289g-2(a)  and  the 
federal  regulations  at  45  CFR  46.210.  In 
addition,  because  cells  derived  from 
fetal  tissue  at  the  early  stages  of 
investigation  may  at  a  later  date  be 
utilized  in  human  fetal  tissue 
transplantation  research,  it  is  the  policy 
of  NIH  lo  require  that  all  DHHS  hinded 
research  involving  the  derivation  or 
utilization  of  pluripotent  stem  cells 
from  fetal  tissue  also  comply  with  the 
fetal  tissue  transplantation  research 
statute  at  42  U.S.C.  289g-l. 

2.  Informed  Consent  Requirements  for 
the  Derivation  and  Utilization  of  Human 
Pluripotent  Stem  Cells  From  Fetal 
Tissue 

As  a  policy  matter,  NIH  fiinded 
research  deriving  or  utilizing  human 
pluripotent  stem  cells  from  fetal  tissue 
should  comply  with  the  informed 
consent  law  applicable  to  fetal  tissue 
transplantation  research  (42  U.S.C. 
289g-l)  and  the  following  conditions. 


The  informed  consent  process  should 
include  discussion  of  the  following 
information  with  potential  donors, 
pertinent  to  making  the  decision 
whether  to  donate  their  embryos  for 
research  purposes. 

a.  Informed  consent  should  include; 
(i)  A  statement  that  the  fetal  tissue 

will  be  used  lo  derive  human 
pluripotent  stem  cells  for  research,  that 
the  human  pluripotent  stem  cells  will 
be  derived  and  used  following  these 
NIH  guidelines,  and  that  the  cells  may 
be  used,  at  some  future  time,  for 
transplantation  research. 

(ii)  A  statement  that  all  identifiers 
associated  with  the  fetal  tissue  will  be 
removed  prior  to  the  derivation  of 
human  pluripotent  stem  cells. 

(iii)  A  statement  that  donors  will  not 
receive  any  information  regarding 
subsequent  testing  on  the  fetal  tissue  or 
the  derived  human  pluripotent  cells. 

(iv)  A  statement  that  derived  cells 
and/or  cell  lines,  with  all  identifiers 
removed,  may  bo  kept  for  many  years. 

(v)  Disclosure  of  the  possibility  that 
the  donated  material  may  have 
commercial  potential,  and  a  statement 
that  the  donor  will  not  receive  financial 
or  any  other  benefits  hum  any  such 
future  commercial  development. 

(vi)  A  statement  that  the  human 
pluripotent  stem  cell  research  is  not 
intended  to  provide  direct  medical 
benefit  to  the  donor. 

(vii)  A  statement  that  the  fetal  tissue 
and  cells  will  be  handled  respectfully, 
as  is  appropriate  for  all  human  tissue 
used  in  research. 

b.  To  ensure  respect  for  the  individual 
donating  tissue  that  results  from  the 
reproductive  process,  it  is 
recommended  that  protocols  be 
approved  by  an  Institutional  Review 
Board  (IRB)  established  in  accord  with 
45  CFR  46.107  and  §  46.108  or  FDA 
regulations  at  21  CFR  56.107  and 
§56.108. 

3.  Investigators  Planning  To  Derive  or 
Utilize  Human  Pluripotent  Stem  Cells 
From  Fetal  Tissue  Should  Provide  in 
Their  Application  or  Proposal  to  NIH 

a.  the  protocol,  including  the 
informed  consent  document,  for  the 
derivation  of  human  pluripotent  stem 
cells  from  fetal  tissue; 

b.  documentation  of  IRB  approval,  if 
any,  of  the  research  protocol;  and 

c.  an  assurance  that  the  stem  cells  to 
be  used  in  the  research  were  or  will  be 
obtained  through  a  donation  or  through 
a  payment  that  does  not  exceed  the 
reasonable  costs  associated  vrith  the 
transportation,  processing,  preservation, 
quaUty  control  and  storage  of  the  stem 
cells,  as  permitted  by  42  U.S.C.  289g-2. 


///.  Areas  of  Research  Involving  Human 
Pluripotent  Stem  Cells  That  Are 
Ineligible  for  NIH  Funding 

Areas  of  research  ineligible  for  NIH 
funding  include: 

A.  The  derivation  of  pluripotent  stem 
cells  from  early  human  embryos; 

B.  Research  in  which  human 
pluripotent  stem  cells  are  utilized  to 
create  or  contribute  lo  a  human  embryo; 

C.  Research  in  which  human 
pluripotent  stem  cells  are  combined 
with  an  animal  embrj'o; 

D.  Research  in  which  human 
pluripotent  stem  cells  are  used  for 
reproductive  cloning  of  a  human; 

E.  Research  in  which  human 
pluripotent  stem  cells  are  derived  using 
somatic  cell  nuclear  transfer,  i.e.,  the 
transfer  of  a  human  somatic  cell  nucleus 
into  a  human  or  animal  egg; 

F.  Research  utilizing  human 
pluripotent  stem  cells  that  were  derived 
using  somatic  cell  nuclear  transfer,  i.e., 
the  transfer  of  a  human  somatic  cell 
nucleus  into  a  human  or  animal  egg; 
and 

G.  Research  utilizing  pluripotent  stem 
cells  that  were  derived  from  human 
embryos  created  for  research  purposes, 
rather  than  for  infertility  treatment. 

rV.  Oversight 

A.  Requests  to  the  NIH  for  the  funding 
of  research  involving  human  pluripotent 
stem  cells  should  include 
documentation  that  the  human 
pluripotent  stem  cells  have  been  or  will 
be  derived  in  accordance  with  these 
Guidelines. 

B.  NIH  will  consider  requests  for 
funding  for  research  utilizing  human 
pluripotent  stem  cells  from:  (1) 
Awardeos  who  want  to  use  existing 
funds;  (2)  awardees  requesting  an 
administrative  supplement;  and  (3) 
applicants  or  intramural  researchers 
submitting  applications  or  proposals. 

C.  NIH  will  consider  funding  requests 
for  the  derivation  of  human  pluripotent 
stem  cells  from  fetal  tissue. 

D.  All  applications  shall  be  reviewed 
for  scientific  merit  by:  (1)  An  initial 
review  group,  in  the  case  of  new  or 
competing  continuation  (renewal) 
applications;  (2)  by  Institute  or  Center 
staff  in  the  case  of  requests  to  use 
existing  funds  or  applications  for  an 
administrative  supplement;  or  (3)  by  the 
Scientific  Director  in  the  case  of 
intramural  proposaLs  prior  to 
submission  to  the  HPSCRG. 

E.  The  NIH  will  establish  a  Human 
Pluripotent  Stem  Cell  Review  Group 
(HPSCRG).  This  group  will  review 
documentation  of  compliance  with  the 
NIH  Guidelines  for  Research  Involving 
Human  Pluripotent  Stem  Cells,  and 


may,  when  warranted,  seek  further 
information  in  support  of  an 
application.  The  group  will  hold  public 
review  meetings  when  a  funding  request 
proposes  the  use  of  a  newly  derived  line 
of  human  pluripotent  stem  cells  that  has 
not  been  reviewed  previously  by  the 
HPSCRG  in  a  public  process  or  when  an 
investigator  proposes  a  protocol  for  the 
derivation  of  a  now  human  pliuipolent 
stem  cell  line  from  fetal  tissue. 

F.  The  HPSCRG  will  compile  a  yearly 
report  that  will  include  the  number  of 
applications  and  proposals  reviewed 
and  the  titles  of  all  awarded 
applications,  supplements  or 
administrative  approvals  for  the  use  of 
existing  funds,  and  intramural  projects. 

G.  The  HPSCRG  will  also  serve  as  a 
resource  for  recommending  to  the 
Director.  NIH  any  revisions  to  the  NIH 
Guidelines  for  Research  Involving 
Human  Pluripotent  Stem  Cells. 

Dated:  November  29, 1999. 
Harold  Varmus. 
Dimclor.  SIH. 
IFR  Ooc.  99-31339  Filed  12-1-91);  8:49  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Institute  of  Environmental 
Health  Sciences  National  Toxicology 
Program;  Availability  and  Request  for 
Comments  on  the  Revised  Guidance 
Document;  Evaluation  of  the  Validation 
Status  of  Toxicological  Methods: 
General  Guidelines  for  Submissions  to 
the  Interagency  Coordinating 
Committee  on  the  Validation  of 
Alternative  Methods  (ICCVAM) 

Summary 

The  Interagency  Coordinating 
Committee  on  the  Validation  of 
Alternative  Methods  (ICCVAM) 
prepared  an  initial  version  of  the 
document.  Evaluation  of  the  Validation 
Status  of  Toxicological  Methods: 
General  Guidelines  for  Submissions  to 
the  Interagency  Coordinating  Committee 
on  the  Validation  of  Ahemative  Method 
in  May  1998.  It  has  now  been  updated 
by  ICCVAM  lo  reflect  experience  gained 
with  the  first  two  test  methods  reviewed 
by  ICCVAM  in  1998-1999.  Further 
modifications  are  anticipated  as 
experience  accrues.  The  document 
provides  guidance  to  test  method 
developers  on  the  information  needed 
by  ICCVAM  to  evaluate  the  validation 
status  of  new  or  revised  test  methods  at 
any  stage  of  development  and  after  the 
completion  of  validation  studies.  It 


includes  a  framework  for  organizing  the 
information  supporting  the  validity  of  a 
test  method.  The  purpose  of  this  notice 
is  to  announce  the  availability  of  the 
revised  guidance  document  and  to 
request  comments  and  suggestions  for 
further  improvement. 

Background 

The  Interagency  Coordinating 
Committee  on  the  Validation  of 
Alternative  Methods  (ICCVAM)  was 
established  in  1 997  as  a  standing 
collaborative  effort  by  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)  and  13  other 
regulatory  and  research  agencies. 
ICCVAM  coordmates  issues  within  the 
Federal  government  that  relate  to  the 
development,  validation,  acceptance, 
and  national/international 
harmonization  of  toxicological  test 
methods.  The  Committee's  functions 
include  the  coordination  of  interagency 
scientific  re\iews  of  toxicological  test 
methods  and  communication  with 
outside  groups  throughout  the  process. 
The  focus  is  on  new  and  revised  test 
methods  that  are  applicable  to  multiple 
Federal  agencies  Emphasis  is  given  to 
test  methods  that  provide  for  improved 
prediction  of  adverse  human  health  or 
ecological  effects,  and  that  may  reduce, 
refine,  or  replace  animal  u-se. 

In  the  report.  Validation  and 
Regulator)'  Acceptance  of  Toxicological 
Test  Methods:  A  Report  of  the  ad  hoc 
Interagency  Coordinating  0)inmittee  on 
the  Validation  of  Alternative  Methods 
lhtlp://ntp-server.niehs.nih.gov/htdocs/ 
ICCX'AM/iccvam.htmll.  various  stages 
were  identified  to  move  a  proposed  test 
method  from  concept  to  r€^idator>' 
acceptance.  One  stage  is  the 
communication  of  a  proposed  test 
method  by  the  sponsor  to  ICCVAM  for 
consideration  and  review.  The  ICCVAM 
reiiew  process  typically  involves  an 
a.ssessment  by  an  ICCVAM  working 
group  comprised  of  government 
scientists,  followed  by  an  independent 
peer  review  evaluation  by  an  expert 
scientific  panel.  Following  this  review. 
ICCVAM  forwards  recommendations  on 
the  usefulness  and  limitations  of  the 
proposed  test  method  to  regulatory 
agencies.  Based  on  their  specific 
regulatory  mandates,  each  Federal 
agency  then  makes  a  determination 
regarding  the  acceptability  of  the  test 
method.  If  the  lest  method  is  accepted, 
appropriate  actions  (e.g.,  revision  of 
existing  regulations,  guidehnes,  and/or 
guidance  documents)  are  taken  to 
inform  the  regulated  community. 

The  followmg  Federal  regulatory  and 
research  agencies  participate  in  this 
effort; 
Consumer  Product  Safety  Commission 
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Department  of  Defense 
Department  of  Energy 
Department  of  Health  and  Human 
Services 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Food  and  Drug  Administration 

National  Cancer  Institute 

National  Institute  for  Occupational 
Safety  and  Health/Centers  for 
Disease  Control 

National  Institute  of  Environmental 
Health  Sciences 

National  Institutes  of  Health 

National  Library  of  Medicine 
Department  of  the  Interior 
Department  of  Labor 

Occupational  Safety  and  Health 
Administration 
Department  of  Transportation 

Research  and  Special  Programs 
Administration 
Environmental  Protection  Agency 

To  support  the  activities  of  ICCVAM, 
NIEHS  established  the  National 
Toxicology  Program  Interagency  Center 
for  the  Evaluation  of  Alternative 
Toxicological  Methods  (NICEATM). 
NICEATM  provides  a  means  of 
communication  between  test  developers 
and  Federal  agencies  during  the 
development  and  validation  process. 
NICEATM  coordinates  test  method 
workshops,  expert  panel  meetings,  and 
independent  scientific  peer  reviews, 
where  appropriate  and  recommended  by 
ICCVAM.  Test  method  developers  are 
encouraged  to  contact  NICEATM 
{http://iccvcuii.mebs.nib.gov)  prior  to 
submission  of  proposed  test  methods  for 
guidance  on  the  submission  and 
evaluation  process. 

Before  a  new  or  revised  test  method 
is  used  to  generate  information  to 
support  regtdatory  decisions,  it  must  be: 

(a)  Vahdated  to  determine  its  reUability 
and  relevance  for  its  proposed  use  and 

(b)  determined  to  be  acceptable  by  one 
or  more  regulatory  agencies  to  fill  a 
specific  need.  Criteria  for  validation  and 
regulatory  acceptance  have  been 
prepared  and  are  described  in  the 
report,  Vahdation  and  Regulatory 
Acceptance  of  Toxicological  Test 
Methods:  A  Report  of  the  ad  hoc 
Interagency  Coordinating  Committee  on 
the  Validation  of  Alternative  Methods 
[.http://ntp-server.niehs.nih.gov/htdocs/ 
ICCVAM/iccvam.html).  Prior  to  the 
initiation  of  any  test  method 
development  or  validation  efforts, 
sponsors  are  encouraged  to  consider  the 
validation  and  acceptance  criteria 
described  in  the  report. 

ICCVAM  is  issuing  revised  guidance 
for  developers  on  organizing 
information  needed  to  assess  the 
vahdation  status  of  a  new  or  revised  test 


method  at  any  stage  of  development 
and/or  following  the  completion  of 
validation  studies.  The  guidance 
document,  Evaluation  of  the  Validation 
Status  of  Toxicological  Methods: 
General  Guidelines  for  Submissions  to 
ICCVAM,  is  available  online  {http:// 
iccvam.niehs.nih.gov/docl  .htm); 
additional  copies  can  be  obtained  £rom 
the  National  Toxicology'  Program  (NTP) 
Interagency  Center  for  the  Evaluation  of 
Alternative  Toxicological  Methods 
(NICEATM.  contact  information  given 
below).  The  initial  guidance  document 
was  first  released  in  May  of  1998.  This 
version  has  been  updated  by  ICCVAM  to 
reflect  experience  gained  with  the  first 
two  test  methods  reviewed  by  ICCVAM 
in  1998-1999:  the  Local  Lymph  Node 
Assay  [http://iccvam.niehs.nih.gov/ 
Unarep.htm)  and  Coirositex*  [http:// 
iccvam.niehs.nih.gov/corprrep.htm). 

The  guidance  document  calls  for  the 
development  of  an  ICCVAM  submission 
for  a  given  test  method  that  describes 
the  extent  to  which  the  validation  and 
acceptance  criteria  have  been  addressed. 
It  can  also  be  used  as  a  guide  to  prepare 
background  review  documents  for 
methods  that  describe  how  validation 
criteria  will  be  addressed  in  proposed 
studies.  Background  review  documents 
serve  as  comprehensive  compilations  of 
all  existing  data  for  test  methods. 
Completion  of  background  review 
documents  prior  to  the  conduct  of 
validation  studies  is  encouraged  to 
provide  the  basis  for  decisions  on 
standardized  protocols  and  design  of  the 
validation  studies.  In  preparing  test 
method  submissions  and  back^und 
review  documents,  developers  should 
use  the  outline  provided  to  organize 
information.  Submissions  should  be 
prepared  well  in  advance  of  any  peer 
review  of  the  validation  status  of  a 
method. 

Test  method  developers  are 
encouraged  to  consult  with  NICEATM 
and  ICCVAM  during  submission 
preparation  and  throughout  test  method 
development,  pre-validation.  and 
validation.  The  objective  of  these 
interactions  is  to  maximize  the 
likelihood  that  adequate  information 
will  be  generated  to  characterize  the 
usefulness  and  limitations  of  a  test 
method.  If  requested,  ICCVAM  will 
solicit  interagency  comments  on 
proposed  study  designs  and  protocols. 
Vahdation  study  designs  submitted  to 
ICCVAM  for  comment  should  describe 
the  basis  for  the  proposed  protocol  and 
proposed  vahdation  studies.  The 
completed  submission  is  then  used  to 
assess  the  method's  validation  status 
through  an  independent  ICCVAM  peer 
review  process.  This  process  enhances 
the  likelihood  that  agencies  will  be 


provided  with  sufficient  information  to 
determine  a  method's  usefulness  and 
limitations  for  meeting  regulatory  needs. 

Request  fbr  Comments 

Interested  parties  are  encouraged  to 
submit  comments  on  the  ICCVAM 
guidance  document:  Evaluation  of  the 
Validation  Status  of  Toxicological 
Methods:  General  Guidelines  for 
Submissions  to  ICCVAM.  Comments 
should  include  name,  affiliation, 
mailing  address,  phone,  fax,  e-mail  and 
sponsoring  organization  (if  any). 
Comments  may  be  submitted  anytime: 
however,  those  received  within  60  days 
from  the  appearance  of  this  notice  will 
be  considered  by  ICCVAM  for  a  possible 
revision  in  early  2000.  The  document  is 
available  on  the  Internet  at  http:// 
iccvam.niehs.nih.gov/docl  htm  or  may 
be  requested  from  NICEATM,  MD-EC- 
17.  P.O.  Box  12233,  Research  Triangle 
Park,  NC  27709;  919-541-3398  (phone); 
919-541-0947  (FAX);  and 
ICCVAM@niehs.nih.gov  (e-mail). 
Comments  should  be  directed  to  the 
ICCVAM  Co-Chairs.  Dr.  WiUiam  S. 
Stokes  919-541-7997  (phone);  919- 
541-0947  (fax);  stokes@niehs.nJh.gov  (e- 
mail)  or  Dr.  Richard  Hill  202-260-2894 
(phone);  202-260-1847  (fax); 
Hil]JVchard@epamaU.  epa  gov. 

Dated;  November  24,  1999. 
Samuel  H.  Wilson, 
Deputy  Director.  MEHS  and  NTP. 
[FR  Doc.  99-31342  Filed  12-1-99:  8:45  ami 
mUNO  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Request  for  Standing  Review 
Committee  Nominations 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Request  for  Standing  Review 
Committee  Nominations. 

SUMMARY:  The  purpose  of  this  notice  is 
to  invite  qualified  people  to  serve  as 
peer  reviewers  for  the  Substance  Abuse 
and  Mental  Health  Services 
Administration's  (SAMHSA's)  standing 
committees  to  review  competitive  grant 
and  cooperative  agreement  applications. 
SUPPLEMENTARY  INFORMATION:  The 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  and 
its  three  Centers,  the  Center  for  Mental 
Health  Services  (CMHS),  the  Center  for 
Substance  Abuse  Prevention  (CSAP). 
and  the  Center  for  Substance  Abuse 
Treatment  (CSAT),  depend  on  the 
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quality  of  its  extramural  grant  program. 
Applications  for  competing  grant  and 
cooperative  agreements  are  subject  to  a 
review  process.  The  first  stage  of  this 
process  involves  peer  review  by  a  group 
of  qualified  experts,  referred  to  as  the 
Initial  Review  Group  (KG). 

The  IRG's  review  of  applications  is 
intended  to  provide  peer  review,  in  the 
sense  that  reviewers  are  selected  for 
their  expertise  in  the  profession  and 
disciplines  relevant  to  the  application. 
The  central  purpose  of  that  review  is  to 
provide  a  competent  and  objective 
evaluation  of  the  merit  of  each 
application  and  to  identify  those 
applications  that  are  of  the  highest 
quality  so  that  program  officials  will 
have  a  sound  basis  for  making  funding 
decisions.  The  review  system  rests  on 
the  assumption  that  advice  on  the 
scientific/technical  merit  of  an 
apphcation  can  be  obtained  best  by 
.■ielccting  and  engaging  appropriately 
qualified  reviewers  of  the  highest 
caliber  in  the  committee  process  that 
enables  them  to  discuss  each  others' 
views  on  individual  applications 
relative  to  established  review  criteria. 

Members  of  the  standing  committees 
will  be  expected  to  attend  no  more  than 
three  meetings  per  year  in  the 
Washington,  DC,  area,  held  over  a  span 
of  up  to  5  days.  Members  will  serve  a 
three-year  term  (except  for  initial 
appointments  which  will  be  staggered  to 
ensure  IRG  continuity)  for  each  standing 
committee,  hut  occasionally  may  be  also 
asked  to  serve  on  ad  hoc  committees. 
Typically,  committees  are  managed  by  a 
Chairperson,  a  non-Federal  person,  and 
a  Review  Administrator,  a  Federal  staff 
person  to  ensure  that  SAMHSA 
guidelines  are  being  followed.  Members 
are  expected  to  review  applications 
according  to  the  published  Guidance  for 
Applicants  (GFAs)  and  write  critiques  of 
the  applications  based  on  the  review 
criteria  in  the  GFA.  Travel,  lodging,  and 
meals  will  be  paid  by  SAMHSA; 
reviewers  also  will  receive  an 
honorarium. 

Cultural  competency  is  an  important 
part  of  every  committee  as  well  as  an 
appropriate  balance  of  membership  by 
expertise,  gender,  ethnicity,  geographic 
distribution,  and  representation  of 
consumers,  famihes.  and  community- 
based  organizations.  SAMHSA 
particularly  wishes  to  ensure  that 
women,  ethnic/racial  minorities,  and 
persons  with  disabilities  are  adequately 
represented  on  its  peer  review 
committees. 

Candidates  must  have  substantial 
expertise  in  the  mental  health,  and/or 
substance  abuse  prevention/treatment 
fields  or  HTV/AIDS.  Standing 
conunittees  may  review  applications  for 


difierent  GFAs,  which  can  vary  by  year 
or  can  be  standing  announcements. 
SAMHSA  program  areas  can  cover,  but 
are  not  limited  to.  the  following  topics: 
Coalitions/Partnerships/Linkages; 
CommunicaUons/Media/PubUc 
Information;  Violence:  Evaluation; 
Managed  Care;  Organizational 
Development;  Program  Management; 
Research;  Services;  Test  Development; 
and  Training 

Grant  announcements  often  focus  on 
specific  populations  and/or  experiential 
groups  such  as:  Criminal  (ustice;  Dual 
Diagnosis;  Early  Childhood 
Development;  Elderly;  Family  Units; 
Hardcore  Substance  Abuser^:  Homeless 
Populations;  Persons  With  Disabilities: 
Rural  Populations;  Welfare  Recipients; 
and  the  Workplace. 

For  more  information  on  SAMHSA. 
its  Centers,  and  current  GFAs  see 
SAMHSA's  web  site  at  http:// 
www.samhsa.gov. 

To  Apply:  Prospective  members 
should  send  a  one  page  cover  letter  and 
curricula  vitae  or  resume.  The  cover 
letter  should  state  the  person's  name, 
address,  contact  information,  and 
current  affiliation/employment. 

The  curricula  vitae  may  be  in  any 
format  or  length  but  must  include 
sufficient  information  to  evaluate  the 
person's  credentials,  including 
education  and  experience.  These 
doctuients  should  be  mailed  lo  Ms. 
McMenamin.  Director  of  DEAPR, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Documents  can  also  be  sent  via  e-mail 
to  Dmcmenam@samh5a.g0v  or  fax  to 
(301)  443-1587  or  (301)  443-3437.  For 
further  information,  call  Ms. 
McMenamin  at  (301)  443-4266. 

Although  letters  should  be  received 
by  January  15.  2000.  to  be  considered 
for  standing  committees  forming  in 
fiscal  year  2000.  letters  will  be  reviewed 
after  January  15  for  further 
consideration  as  additional  standing 
committees  are  formed.  Potential 
nominees  will  be  contacted  by 
SAMHSA  staff  to  further  discuss 
responsibilities  and  expectations. 
Members  will  be  notified  of  their 
selection  after  committees  are  formed 
and  approved  by  the  Administrator. 

Dated:  .Novembier  26.  1999. 
Richard  Kopanda, 
E.\ecu!ive  Officer.  SAMHSA 
IFK  Dor.  99-:il229  Filed  12-1-99:  8:45  ami 

BILUHO  COOE  416>-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  tor  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Notice. 

summary:  The  Departinent  of  Health  and 
Human  Services  no'fifies  Federal 
agencies  of  the  laboratories  currentiy 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

U  any  laboratory  has  withdrawn  from 
the  National  Laboratory'  Certification 
Program  during  the  past  month,  il  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website: 
http://u'ww, heal  th.org/workpl. htm. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
Giselle  Hersh  or  Dr.  Walter  V'ogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane.  Rockwall  2  Building, 
Room  815.  Rockville.  MarN'land  20857; 
Tel.:  (301)  443-6014. 
SPECIAL  NOTE:  Please  use  the  above 
address  for  all  surface  mail  and 
correspondence.  For  all  overnight  mail 
service  use  the  following  address: 
Division  of  Workplace  Programs,  5515 
Securitv  Lane.  Room  815.  Rockville. 
Manland  20852. 
SUPPLEMENTARY  INFORMATION: 
Mandator>'  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  .section  503  of  Pub  L.  lOO- 
71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies, "  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
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applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
CuideUnes.  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories.  8901  W.  Lincoln 
Ave..  West  Allis.  WI  53227,  414-328- 
7840/800-877-7016.  (Formerly; 
Bayshore  Clinical  Laboratory) 
Advanced  Toxicology  Network,  3560 
Air  Center  Cove.  Suite  101.  Memphis, 
TN  38118,  901-794-5770/888-290- 
1150 
Aegis  Analytical  Laboratories,  inc.,  345 
Hill  Ave.,  Nashville,  TN  37210,  615- 
255-2400 
.Mabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery.  AL 
36103,  800-541-4931/334-263^5745 
Alliance  Laboratory  Services.  3200 
Burnet  Ave..  Cincinnati.  OH  45229, 
513-585-9(X)0,  (Formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.) 
.\merican  Medical  Laboratories.  Inc. 
14225  Newbrook  Dr..  Chantilly,  VA 
20151,703-802-6900 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bumham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  702- 
733-7866/800-^33-2750 
Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783, 
(Formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Clinical  Reference  Lab,  8433  Quivira 
Rd.,  I^nexa,  KS  66215-2802,  800- 
445-6917 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield.  MO  65802,  800- 
876-3652/417-269-3093,  (Formerly: 
Cox  Medical  Centers) 
Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  P.O.  Box 
88-6819,  Great  Lakes.  IL  60088-6819, 
847-688-2045/847-688-4171 
Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL 
33913,  941-561-8200/800-735-5416 
Doctors  Laboratorv,  Inc.,  P.O.  Box  2658. 
2906  Julia  Dr..  Valdosta,  CA  31604, 
912-244-4468 


DrugProof ,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St..  Suite  500.  Nordstrom 
Medical  Tower,  Seattle,  WA  98104. 
206-386-2672/800-898-0180. 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc.) 

OrugScan,  Inc.,  P.O.  Box  2969, 1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310 

Dynacare  Kasper  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  TSV  1B4,  780-451-3702/800- 
661-9876 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655,  601-236- 
2609 

Gamma-Dynacare  Medical 
Laboratories,*  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  St,. 
London,  ON,  Canada  N6A  1P4.  519- 
679-1630 

General  Medical  Laboratories,  36  South 
Brooks  St..  Madison,  WI  53715,  608- 
267-«267 

Hartford  Hospital  Toxicology 
Laboratory,  80  Seymour  St.,  Hartford, 
CT  06102-5037, 860-545-6023 

Info-Meth.  112  Crescent  Ave..  Peoria,  IL 
61636,  309-671-5199/800-752-1835, 
(Formerly:  Methodist  Medical  Center 
Toxicology  Laboratory) 

Integrated  Regional  Laboratories,  1400 
Northwest  12th  Ave.,  Miami,  FL 
33136.  305-325-5784,  (Formerly: 
Cedars  Medical  Center,  Department  of 
Pathology) 

KroU  Laboratory  Specialists,  Inc.,  1111 
Nevrton  St.,  Gretna,  LA  70053,  504- 
361-8989/800-433-3823,  (Formerly: 
Laboratory'  Specialists.  Inc.) 

LabCorp  Occupational  Testing  Services, 
Inc.,  1904  Alexander  Drive,  Research 
Triangle  Park,  NC  27709.  919-572- 
6900/800-833-3984.  (Formerly: 
CompuChem  Laboratories.  Inc.; 
CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc,,  A  Member  of  the 
Roche  Group) 

LabCorp  Occupational  Testing  Services, 
Inc.,  4022  Willow  Lake  Blvd., 
Memphis,-TN  38118,  901-795-1515/ 
800-233-6339,  (Formerly: 
MedExpress/National  Laboratory 
Center) 

LabOne,  Inc.,  10101  Renner  Blvd., 
Lenexa.  KS  66219,  913-888-3927/ 
800-728-4064.  (Formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  IJac.) 

Laboratory  Corporation  of  America 
Holdings.  69  First  Ave..  Raritan.  NJ 
08869.  908-526-2400/800-437-4986. 


(Formerly:  Roche  Biomedical 
Laboratories.  Inc.) 

Marshfield  Laboratories  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 

MAXXAM  Analytics  hic*.  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  IPl.  905-890-2555, 
(Formerly;  NOVAMANN  (Ontario) 
Inc.) 

Medical  College  Hospitals  Toxicology 
laboratorv.  Department  of  Pathology. 
3000  Arlington  Ave.,  Toledo,  OH 
43614,  419-383-5213 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112, 
651-636-7466/800-832-3244 

MetroLab-Legacy  Laboratorv  Services, 
1225  NE  2nd  Ave.,  Portland.  OR 
97232.  503-413-5295/800-950-5295 

Minneapolis  Veterans  Afhirs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis,  Minnesota  55417,  612- 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304, 661-322-4250 

NWT  Drug  Testing,  1141  E.  3900  South, 
Salt  Lake  Qty,  UT  84124,  801-268- 
2431/800-322-3361,  (Formeriy: 
Northwest  Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory.  Inc.. 
University  of  Texas  Medical  Branch. 
Clinical  Chemistry  Division,  301 
University  Boulevard,  Room  5.158, 
Old  John  Sealy.  Galveston.  Texas 
77555-0551. 40»-772-3197. 
(Formerly:  UTMB  Pathology- 
Toxicology  Laboratory) 

Oregon  Medical  Laboratories.  P.O.  Box 
972.  722  East  11th  Ave..  Eugene.  OR 
97440-0972.  541-687-2134 

Pacific  Toxicology  Laboratories.  6160 
Variel  Ave..  Woodland  Hills.  CA 
91367.  818-598-3110.  (Formerly: 
Centinela  Hospital  Airport  Toxicology 
Laboratory) 

Pathology  Associates  Medical 
Laboratories,  11604  E.  Indiana, 
Spokane.  WA  99206,  509-926-2400/ 
800-541-7891 

PharmChem  Laboratories.  Inc..  1S05-A 
O'Brien  Dr..  Menlo  Park.  CA  94025. 
650-328-6200/800-446-51 77 

PharmChem  Laboratories.  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth, 
TX  76118,  817-215-8800,  (Formerly: 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overland  Park.  KS 
66210,  913-339-0372/800-821-3627 

Poisonlab,  Inc..  7272  Clairemont  Mesa 
Blvd.,  San  Diego,  CA  92111,  619-279- 
2600/800-882-7272 

Quest  Diagnostics  Incorporated,  31 75 
Presidential  Dr.,  AtlanU,  CA  30340, 
770-452-1590,  (Formerly:  SmithKline 
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Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated.  4444 
Giddings  Road.  Auburn  Hills.  Ml 
48326.  810-373-9120/800-444-0106, 
(Formerly:  HealthCare/Preferred 
Laboratories,  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated, 
National  Outer  for  Forensic  Science, 
1901  Sulphur  Spring  Rd.,  Baltimore, 
MD  21227,  410-536-1485,  (Formeriy: 
Maryland  Medical  Laboratory,  Inc., 
National  Center  for  Forensic  Science, 
CORNING  National  Center  for 
Forensic  Science) 

Quest  Diagnostics  Incorporated,  8000 
Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301,  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd,.  tving,  TX  75063,  972- 
916-3376/800-526-0947,  (Formerly: 
Damon  Clinical  Laboratories,  Damon/ 
MetPath,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  801 
East  Dixie  Ave.,  Leesburg,  FL  34748, 
352-787-9006,  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories, 
Doctors  &  Physicians  Laboratory) 

Quest  Diagnostics  Incorporated,  400 
Egypt  Rd.,  Norristown,  PA  19403. 
610-631^600/800-677-7484. 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated.  875 
Greentree  Rd..  4  Parkway  Ctr., 
Pittsburgh,  PA  15220-3610,  412-920- 
7733/800-574-2474,  (Formeriy:  Med- 
Chek  Laboratories,  Inc.,  Med-Chek/ 
Damon,  MetPath  Laboratories, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E. 
State  Pi:wy.,  Schaumburg,  IL  60173. 
800-669-6995/847-885-2010. 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  619-686-3200/800-446- 
4728,  (Formeriy:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT),  CORNING  Nichols 
bistitute,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  of  Missouri  LLC.  2320 
Schuetz  Rd..  St.  Louis.  MO  63146, 
314-991-1311/800-288-7293, 
(Formerly:  Quest  Diagnostics 
Incorporated,  Metropolitan  Reference 
Laboratories.  Inc..  CORNING  Clinical 
Laboratories.  South  Central  Division) 

Quest  Diagnostics  Incorporated.  One 
Malcolm  Ave..  Teterboro.  NJ  07608. 
201-393-5590.  (Formeriy:  MetPath. 


toe.  CORNING  MetPath  Clinical 

Laboratories,  CORNING  Clinical 

Laboratory) 
Quest  Diagnostics  Incorporated,  7600 

Tyrone  Ave.,  Van  Nuys,  CA  91405, 

818-989-2520/800-877-2520, 

(Formerly:  SmithKline  Beecham 

Clinical  Laboratories) 
Quest  DiagnosUcs  LLC  (IL),  1355  Mittel 

Blvd.,  Wood  Dale,  IL  60191 ,  630-595- 

3888,  (Formerly:  Quest  Diagnostics 

Incorporated,  MetPath.  Inc., 

CORNING  MetPath  Clinical 

Laboratories.  CORNING  Clinical 

Laboratories  Inc.] 
San  Diego  Reference  Laboratory,  6122 

Nancv  Ridge  Dr.,  San  Diego.  CA 

9212i.  800-677-7995 
Scientific  Testing  Laboratories.  Inc..  463 

Southlake  Blvd.,  Richmond,  VA 

23236,804-378-9130 
Scott  &  White  Drug  Testing  Laboratorv. 

600  S.  25th  St.,  Temple.  TX  76504. ' 

254-771-8379/800-749-3788 
S.E.D.  Medical  Laboratories,  5601  Office 

Blvd..  Albuquerque,  NM  87109,  505- 

727-6300/800-999-5227 
South  Bend  Medical  Foundation,  Inc., 

530  N.  Lafayette  Blvd..  South  Bend, 

IN  46601,  219-234-4176 
Southwest  Laboratories,  2727  W. 

Baseline  Rd.,  Tempe,  AZ  85283,  602- 

438-8507 
Sparrow  Health  System,  Toxicology 

Testing  Center,  St.  Lawrence  Campus, 

1210  W.  Saginaw,  Lansing.  MI  48915. 

517-377-0520.  (Fonneriy:  St. 

Lawrence  Hospital  &  Healthcare 

System) 
St.  Anthony  Hospital  Toxicology 

Laboratory.  1000  N.  Lee  St.. 

Oklahoma  City,  OK  73101. 405-272- 

7052 
Toxicology  &  Drug  Monitoring 

Laboratory,  University  of  Missouri 

Hospital  &  Clinics,  2703  Clark  Lane, 

Suite  B,  Lower  Level,  Columbia,  MO 

65202.  573-882-1273 
Toxicology  Testing  Service.  Inc..  5426 

N.W.  79th  Ave.,  Miami,  FL  33166, 

305-593-2260 
UNILAB,  18408  Oxnard  St..  Tarzana. 

CA  91356,  818-996-7300/800-492- 

0800.  (Formeriy:  MetWest-BPL 

Toxicology  Laboratory) 
Universal  Toxicology  Laboratories.  LLC. 

10210  W.  Highway  80,  Midland, 

Texas  79706,  915-561-8851/888- 

953-8851 
RJcbard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Senices  Administration. 
IFK  Doc.  99-31292  Filed  12-1-S9;  8:45  am) 

WUJNG  COOC  41M-20-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  end  WlldlHe  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paperwork  Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service. 

Interior, 

ACTION:  Notice;  request  for  comments. 

StWHIARY:  The  U.S.  Fish  and  Wildlife 
Ser\'ice  will  submit  the  collection  of 
information  listed  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  copy  of  the 
information  collection  requirement  is 
included  in  this  notice.  If  you  wish  to 
obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  and  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  You  must  submit  comments  on 
or  before  Januar>'  3] .  2000 
ADDRESSES:  Send  your  commenls  on  the 
requirement  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  ms  222-ARLSQ, 
1849  C  Street  NW..  Washington.  DC 
20204. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin  at  (703)  358-2287,  or 
electronically  to  rmullin@fws.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13).  require  that  interested  members  of 
the  public  and  affected  agencies  have  an 


'  The  Standards  Council  urcanada  ISCXn  voled 
to  end  its  Laboratory  Accreditation  Piogrem  for 
Substance  Abuse  (LAPSA)  eflective  May  12.  1998. 
Laboratories  certified  tlirougb  lliat  pTogram  were 


accredited  to  conduct  forensic  urine  drug  testing  a& 
rcquirwt  by  t'.S.  Deparlment  of  Transportation 
(DOT)  regulations.  As  of  that  date,  \be  cvrtificstjoa 
of  those  accredited  Canadian  laboratories  will 
continue  under  EIOT  authority  The  responsibility 
for  conducting  quarterly  perfurmantje  testing  plus 
periodic  on-site  Inspections  of  iliose  LAPSA- 
accjedited  laboratories  was  transferred  to  the  i:.S. 
DHHS.  with  the  DHHS'  National  Uboralory 
Certification  Prograa  IN1.CP)  contractor  continuing 
to  have  an  active  role  in  the  performance  testing 
and  laboratorv-  inspection  processes  Other 
Canadian  latmralories  wisliing  to  he  considetwt  for 
llie  NLCP  may  apply  directly  to  the  SICP 
contractor  lust  as  U.S.  laboratories  do 
'  Upon  finding  a  Conatlian  iaboretory  to  be 
qualified,  the  DfiHS  will  recommend  that  DOT 
certify  the  laboratorv'  (Federal  Regjiler.  16  luly 
1996)  as  meeting  the  rainimum  Standards  of  the 
"Mandalorv'  Guidelines  for  Worlkplace  Drug 
Testing'  159  Fedinl  KegMer.  9  tune  I9M.  Pages 
29906-29931)  Alter  recei\-tng  the  IXJT 
certification,  the  laboratory  will  be  included  in  the 
monthly  list  of  DHHS  ceilified  laboratories  and 
panidpele  in  the  NLCP  certtScatiaf]  iniutilatunce 
progmm. 
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opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  The  U.S.  Fish  and 
Wildlife  Ser\'ice  (We)  plan  to  submit  a 
request  to  0MB  to  renew  its  approval  of 
the  collection  of  information  for  the 
Sandhill  Crane  Harvest  Survey.  We  are 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMfi  control 
number  for  this  collection  of 
information  is  1018-0023. 

The  Migratory  Bird  Treaty  Act  (16 
U.S.C.  703-711)  and  Fish  and  Wildlife 
Act  of  1956  (16  U.S.C.  742d)  designate 
the  Department  of  the  Interior  as  the  key 
agency  responsible  for  the  wise 
management  of  migratory  bird 
populations  frequenting  the  United 
States  and  for  the  setting  of  hunting 
regulations  that  allow  appropriate 
harvests  that  are  within  the  guidelines 
that  will  allow  for  those  populations' 
well  being.  These  responsibilities 
dictate  the  gathering  of  accurate  data  on 
various  characteristics  of  migratory  bird 
populations.  The  Sandhill  Crane 
Harvest  Survey  is  an  essential  part  of 
the  migratory  bird  management 
program.  The  survey  helps  determine 
sandhill  crane  harvests  and  harvest  rates 
that  is  used  to  regulate  sandhill  crane 
populations  (by  promulgating  hunting 
regulations)  and  to  encourage  hunting 
opportunity,  especially  where  crop 
depredations  are  chronic  and/or  lightly 
harvested  populations  occur. 

The  annual  questionnaire  surveys 
people  who  obtained  a  sandhill  crane 
hunting  permit.  At  the  end  of  the 
hunting  season,  we  randomly  selects  a 
sample  of  permit  holders  and  send  those 
people  a  questionnaire  that  asks  them  to 
report  the  date,  state,  county,  and 
number  of  birds  harvested  for  each  of 
their  sandhill  rjane  hunts.  Their 
responses  provide  estimates  of  the 
temporal  and  geographic  distribution  of 
the  harvest  as  well  as  the  average 
harvest  per  hunter,  which,  combined 
with  the  total  number  of  sandhill  crane 
permits  issued,  enables  us  to  estimate 
the  total  harvest  of  sandhill  cranes. 

The  Sandhill  Crane  Harvest  Survey 
enables  us  to  annually  estimate  the 
magnitude  of  the  harvest,  and  the 
portion  it  constitutes  of  the  total  mid- 
continent  sandhill  crane  population. 
Based  on  information  from  this  survey, 
sandhill  crane  himting  regulations  are 
adjusted  as  needed  to  optimize  harvest 
at  levels  that  provide  a  maximum  of 
hunting  recreation  while  keeping 
popiilations  at  desired  levels. 

Title:  Sandhill  Crane  Harvest  Survey. 


Approval  Number  1018-0023. 

Service  Form  Number  3-530.  3- 
530A,  and  3-2056N. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents: 
Individuals  and  households. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
5  minutes  per  respondent.  The  Total 
Annual  Burden  hours  is  614  hours. 

Total  Annual  Responses:  About  7.400 
individuals  are  expected  to  participate 
in  the  survey. 

We  invite  comments  concerning  this 
renewal  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  our  migratory 
bird  management  functions,  including 
whether  the  information  will  have 
practical  utility:  (2)  The  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and.  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
svstem  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552(a)). 

Dated:  November  22,  1999. 
Daniel  M.  Ashe, 

Assistant  Director  for  Refuges  and  Wildlife. 
IFR  Doc.  99-31064  Filed  12-1-99:  8:45  am! 
BUJHO  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Bureau  of  Reclamation 

Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  ttie 
Trinity  River  Mainstem  Fishery 
Restoration 

ACTKM:  Notice  of  Extension  of  Comment 
Period. 

SUMMARY:  This  notice  aimounces  the 
extension  of  the  public  comment  period 
of  the  draft  Environmental  Impact 
Statement/Environmental  Impact  Report 
(DEIS/EIK)  for  the  Trinity  River 
Mainstem  Fishery  Restoration.  The 
public  comment  period  will  be 
extended  from  December  B.  1999.  to 
December  20. 1999.  As  annotmced  in 
the  Federal  Register  on  October  19. 
1999,  (FR.  Vol.  64,  No.  201.  pages 
56364-56365).  the  DEIS/EIR  for  the 
Trinity  River  Mainstem  Fishery 
Restoration  is  available  for  public 
comment. 

DATES:  Written  comments  of  the  DEIS/ 
EIR  must  be  received  on  or  before 
December  20,  1999. 


ADDRESSES:  Written  comments 
regarding  the  DEIS/EIR  should  be 
adressed  to  Mr.  Joe  Polos.  Fish  and 
Wildlife  Service,  1655  Heindon  Road, 
Areata  CA,  95521  (Note:  this  is  a  new 
address  but  comments  sent  to  the 
address  previously  published  in  the 
Federal  Register  will  be  forwarded). 

FOR  FURTHER  INFORMATION  CONTAtTT:  Joe 

Polos.  Fish  and  Wildlife  Service.  1655 
Heindon  Road,  Areata,  CA  95521  (707) 
822-7201. 

Dated:  Novamber  23.  1999. 
Elizabeth  R  Stevens, 
Acting  Manager,  California/Nevada 
Operations  Office.  Fish  and  Wildlife  Service, 
Region  1,  Sacramento,  California. 
IFR  Doc.  99-31294  Filed  12-1-99:  8:45  ami 
BHUNO  CODE  am-ss-H 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1988 

AGENCY:  United  States  l^ological 
Survey.  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Siu^ey  (uses)  is  contemplating 
entering  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
with  3DI,  LLC  to  develop  a  semi- 
autonomous  classification  algorithm 
that  can  accurately  map  land  cover  iwits 
using  satellite  and  airborne  imagery, 
primarily  radar  data.  Algorithm 
development  will  not  be  restricted  to 
radar  data  because  some  applications 
and  some  land-cover  units  will  also 
require  the  use  of  optical  data  to 
uniquely  identify  particular  surface 
units  or  materials.  This  development 
will  also  include  algorithms  to  prepare 
image  data  for  classification  and  to 
perform  post-classification  analyses  to 
refine  the  classifier's  results. 

INQUIRIES:  If  any  other  parties  are 
interested  in  similar  activities  with  the 
USGS,  please  contact:  Philip  A.  Davis 
Jr.;  520-556-7133;  pdavisausgs.gov. 

SUPPLEMENTARY  INFORMATKW:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  November  16.  1999. 
lanet  L.  Morton. 

Chief  Geologist. 

IFR  Doc  99-31241  Filed  12-1-99;  8:45  am) 

eiLUNO  cooE  a^o-^7-u 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1966 

AGENCY:  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  contemplating 
entering  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
with  Swiss  Reinsurance  Company 
("SwissRe")  to  conduct  a  probabilistic 
study  of  earthquake  hazards  in  the 
greater  Istanbul  area. 
INQUIRIES:  If  any  other  parties  are 
interested  in  studying  other  areas  with 
the  USGS.  please  contact:  Dr.  Ross  S. 
Stein,  tel  1  650  329  4840.  fax  1  650  329 
4876,  rstein@usgs.gov. 
SUPPI^MENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  November  16. 1999. 
lanet  L.  Morton, 
.Acting  Chief  Geologist. 
IFR  Doc.  99-31240  Filed  12-1-99;  8:45  ami 
BIUJHO  CODE  «IO>y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petitions  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTHN:  Notice. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  notice  is 
hereby  given  that  the  following  groups 
have  each  filed  a  letter  of  intent  to 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  Each  letter  of 
intent  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  the  date 
indicated,  and  was  signed  by  members 
of  the  group's  governing  body, 
luaneno  Band  of  Mission  Indians,  c/o 

Sonia  Johnston,  P.O.  Box  25628.  Santa 

Ana,  California  92799,  withdrew  from 

Juaneno  Band  of  Mission  Indians. 

(See,  47  FR  56184. 12/15/1982). 

March  8, 1996. 
Ani  Yvwi  Yuchi.  c/o  Joe  Lenwood 

Henderson,  58757  Santa  Barbara 


Drive,  'Yucca  Vallev,  California  92284. 
July  31, 1996. 
Loyal  Shawnee  Tribe,  c/o  Don 
Greenfeather,  P.O.  Box  948, 
Tahlequah,  Oklahoma  74465.  October 

14. 1998. 

Lost  Cherokee  of  Arkansas  &  Missouri, 

c/o  W.K.  Maxwell,  Jr..  108  South 

Fisher.  Jonesboro,  Arkansas  72401. 

February  10. 1999. 
Cherokee  Nation  of  Alabama,  c/o 

Winfred  H.  Watts.  Jr..  4901  Clairmont 

Avenue.  Birmingham.  Alabama 

35222.  February  16.  1999 
Knugank.  c/o  Dennis  Olson.  P.O.  Box 

571 .  Dillingham,  Alaska  99576, 

January  7. 1999. 
Pequot  Mohegan  Tribe,  Inc..  c/o  Van 

Thomas  Green,  387  High  Street,  Suite 

3-B.  Middleton.  Connecticut  06457. 

April  12. 1999. 
The  Yamassee  Native  American  Moors 

of  the  Creek  Nation,  c/o  Malachi  York. 

P.O.  Box  707,  MUledgeville,  Georgia 

31061.  April  27,  1999. 
Sierra  Foothill  Wuksachi  YokuU/Tribe. 

c/o  Marie  Dominguez,  34845  Maxon 

Road,  #108.  Sanger.  California  93657. 

May  11.  1999. 
Costanoan  Tribe  of  Santa  Cruz  and  San 

Juan  Bautista  Missions,  c/o  Quirina 

Cynthia  Luna.  704  Wessmith  Way. 

Madera,  California  93638-2172.  Mav 

11.  1999. 
Lipan  Apache  Band  of  Texas,  Inc..  c/o 

Daniel  Castro  Romero.  Jr..  109  Clifford 

Court.  San  Antonio.  Texas  78210. 

May  26. 1999. 
Pee  Dee  Indian  Nation  of  Beaver  Creek. 

c/o  Leroy  Lewis.  P.O.  Box  396. 

Neeses.  South  Carolina  29107.  June 

16. 1999. 

Poquonnock  Pequot  Tribe,  c/o  Paul  A. 

Davis.  P.O.  Box  250.  Ledyard. 

Connecticut  06339.  July  7,  1999. 
The  Wilderness  Tribe  of  Missouri,  c/o 

Dophes  Barton.  Route  2.  Box  2232. 

Alton.  Missouri  65606.  August  16. 

1999. 
Tuscarora  Nation  East  of  the  Mountains, 

c/o  Robert  Michael  Chavis,  780 

Andrews  Farm  Road,  Rowland,  North' 

Carolina  28383-8080.  September  8. 

1999. 
The  Old  Settler  Cherokee  Nation  of 

Arkansas,  c/o  Joe  Bagby,  P.O.  Box  82. 

Timbo.  Arkansas  72680.  September 

17.1999. 

This  is  a  notice  of  receipt  of  these 
letters  of  intent  to  petition  and  does  not 
constitute  notice  that  the  petitions  are 
under  active  consideration.  Notice  of 
active  consideration  will  be  sent  by  mail 
to  the  petitioner  and  other  interested 
parties  at  the  appropriate  time. 

Under  Section  83.9(a)  of  the  Federal 
regulations,  third  parties  may  submit 
factual  and/or  legal  arguments  in 


support  of  or  in  opposition  to  each 
group's  petition  and  may  request  to  be 
kept  informed  of  all  general  actions 
affecting  the  petition.  Third  parties 
should  provide  copies  of  their 
submissions  to  the  petitioner.  Any 
information  submitted  will  be  made 
available  on  the  same  basis  as  other 
information  in  the  BIA's  files.  The 
petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petitions  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior.  BIA.  Branch  of 
Acknowledgment  and  Research.  MS: 
4660-MIB,  1849  C  Street,  NW, 
Washington.  DC  20240.  Phone:  (202) 
208-3592. 

Dated:  November  10. 1999. 
Kevin  Gover. 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  99-31274  Filed  12-1-99;  8:45  ami 
BIUMO  COOE  41ie-0»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Advisory  Board  tor  Exceptional 
Children 

AGENCY:  Bureau  of  Indian  A%irs. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  5 
U.S.C,  App.  2,  the  Bureau  of  Indian 
Affairs  announces  a  meeting  of  the 
Advisory  Board  for  Exceptional 
Children  in  Albuquerque.  .New  Mexico, 
to  discuss  the  impact  of  Public  Law 
105-17.  the  Indixaduals  with 
Disabilities  Education  Act  Amendments 
of  1997.  on  Indian  children  with 
disabilities. 

DATES:  The  meeting  will  be  held  on 
Thursday.  December  16.  1999. 
beginning  at  9:00  a.m.  and  ending  at 
4:00  p.m  MST. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Old  Town  Hotel.  800  Rio 
Grand  Boulevard.  NW.  Albuquerque. 
New  Mexico  87104.  Telephone  1-800- 
237-2133;  Fax  (505)  B42-9863. 

Written  statements  may  be  submitted 
to  Mr.  Joe  Christie.  Acting  Director. 
Office  of  Indian  Education  Programs. 
Biu^au  of  Indian  Affairs.  1849  C  Street. 
NW.  MS-3512-MIB.  Washington.  DC 
20240;  Telephone  |202)  208-6123;  Fax 
(202)  206-5548. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Angelita  Felix.  Chief.  Branch  of 
Exceptional  Education.  (202)  20a-5037. 
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SUPPLEMENTARY  INFOfMMTION:  The 

purpose  of  the  Board  is  to  provide 
advice  to  the  Secretary  of  the  Interior, 
through  the  Assistant  Secretary — Indian 
Affairs,  on  the  needs  of  Indian  children 
with  disabilities,  as  mandated  by  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1997.  Public  Law 
105-17,  June  4,  1997. 

The  agenda  for  this  meeting  will  cover 
disoissions  of  the  organization  of  the 
Board,  a  review  of  the  duties  of  the 
Board,  and  a  review  of  existing  policies 
and  recommendations  for  any 
additional  policy  need. 

The  meeting  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the  Board 
for  its  consideration.  Written  statements 
should  be  submitted  to  the  address 
listed  above.  Summaries  of  Board 
meetings  will  be  available  for  public 
inspection  and  copying  ten  days 
following  the  meeting  at  the  same 
address. 

The  Board  will  prepare  and  submit  an 
annual  report  to  the  Secretary  of  the 
Interior  and  the  Congress  containing  a 
description  of  the  activities  of  the  Board 
for  the  preceding  year. 

The  next  Board  meeting  will  be  held 
on  or  about  lune  30.  2000. 

Dated;  November  24,  1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  99-31311  Filed  12-1-99;  8:45  ami 
aiLtlNO  COt)€  431(M»-f> 


DEPARTMErfT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  consent  decree  resolving  the 
liability  of  Arlington  Valley  Land 
Company,  Inc.  ("AVLC")  and  Ronald 
Nobacb,  Robert  Hild,  Nobacb-Pacific,  a 
general  partnership,  and  Nobach-Hild.  a 
general  partnership  (the  Nobach  and 
Hild  parties  are  collectively  referred  to 
as  "Nobach  Hild")  in  United  States  of 
America  v.  Arlington  Valley  Land 
Company.  Inc.,  et  al ,  Civil  Anion  No. 
C99-1711C  (W.D.  Wa.),  was  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Washington  on 
October  27.  1999. 

The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 
Water  Act.  33  U.S.C.  1311,  resulting 
from  the  unauthorized  discharge  of 


dredged  or  fill  materials  into  waters  of 
the  United  States  at  a  location  near 
Arlington.  Washington  (the  "Site").  The 
consent  decree  enjoins  AVLC  and 
Nobach  Hild  from  discharging  dredged 
or  fill  material  into  waters  of  the  United 
States,  the  consent  decree  further 
requires;  (a)  that  Nobach  Hild  restore 
and  create  a  total  of  approximately  6.5 
acres  of  wetlands  at  the  Site,  in 
accordance  with  a  restoration  plan 
approved  by  the  United  States 
Environmental  Protection  Agency  and 
the  United  States  Army  Corps  of 
Engineers:  and  (b)  that  AVLC  donate  to 
a  conservation  group  for  preservation  a 
23-acre  tract  of  land  consisting 
primarily  of  wetlands.  The  consent 
decree  does  not  resolve  the  United 
States'  claims  against  the  former 
president  of  Arlington  Valley  Land 
Company.  Defendant  Miclde  Jarvill. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division.  United 
States  Department  of  Justice,  Attention; 
Michael  |.  21evenbergen.  Attorney, 
Environmental  Defen.se  Section,  Seattle 
Field  Office,  c/o  NOAA/Damage 
Assessment,  7600  Sand  Point  Way  NE, 
Seattle,  WA  98115,  and  should  refer  to 
United  States  of  America  v.  Arlington 
Valley  Land  Company,  Inc.  et  al.,  DJ 
Reference  No.  90-5-1-4-402. 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk's  Office.  United 
States  District  Court.  1010  Fifth  Avenue 
Seattle,  WA  98104 
LelitJa  |.  Grisbaw. 

Chief.  Environmental  Defense  Section 
Environment  and  Natural  Resources  Division. 
United  States  Department  oflustice. 
|FR  Doc.  99-31243  Filed  12-1-99:  8:45  am) 
BUMG  COOC  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  Ford 
Motor  Company  (E.D.  Mich.),  Case  No. 
99-60670,  entered  into  by  plaintiffs 
United  States  of  America,  Department  of 
Environmental  Quality.  State  of 
Michigan,  and  Wayne  County,  Michigan 
and  defendant  Ford  Motor  Company 
was  lodged  on  November  17.  1999  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Michigan.  The 
proposed  Consent  Decree  resolves 
certain  claims  under  Section  1 13(b)  of 


the  Qean  Air  Act  ("the  Act"),  42  U.S.C. 
5  7413(b),  against  the  defendant  with 
respect  to  VOC  emissions  from  coating 
lines  at  three  of  its  facilities:  the 
Michigan  Truck  Assembly  Plant  located 
at  38303  Michigan  Avenue,  Wayne, 
Michigan:  the  Dearborn  Assembly  Plant 
located  at  3001  Miller  Road,  Dearborn, 
Michigan:  and  the  Wayne  Assembly 
Plant  located  at  37625  Michigan 
Avenue,  Wayne,  Michigan.  Under  the 
Consent  Decree,  Ford  will  pay  a  civil 
penalty  of  SI.  1  million  (to  be  divided 
equally  among  the  United  States, 
Michigan,  and  Wayne  County)  and  will 
implement  a  supplemental 
environmental  project  that  will  change 
its  primer  system  at  its  Dearborn 
Assembly  facility  from  a  solvent-based 
system  to  a  waterbome  primer  system. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
the  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Ford  Motor 
Company,  D.J.  Ref.  No.  90-5-2-1- 
06026,  -06026/2,  -06026/3.  The 
Michigan  Department  of  Environmental 
Quality  will  also  be  taking  public 
comment  and  holding  a  public  hearing, 
if  requested,  on  Ford's  request  for 
amendment  to  its  State  Permit  to  Install, 
No.  454-96a,  for  the  installation  and 
operation  of  the  waterbome  primer 
supplemental  environmental  project  at 
the  Dearborn  Assembly  facility  as  a 
pollution  control  project,  which 
proposed  amended  permit  is  attached  as 
Attachment  D  to  the  Consent  Decree. 
The  proposed  Consent  E)ecree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan.  211  W.  Fort  St.,  Suite  2300, 
Detroit.  MI  48226-3211  and  the  Region 
V  Office  of  the  United  States 
Environmental  Protection  Agency.  77 
West  Jackson  Street.  Chicago,  Illinois 
60604.  A  copy  of  the  Consent  Decree 
may  also  bo  obtained  by  overnight  mail 
addressed  to  the  Department  of  Justice 
Consent  Decree  Library,  13th  Floor, 
1425  New  York  Avenue,  NW, 
Washington,  DC  20005,  or  by  regular 
mail  addressed  to  the  Department  of 
Justice  Consent  Decree  Library,  PO  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044. 

In  requesting  a  copy  of  the  Consent 
Decree,  please  enclose  a  check  in  the 
amount  of  S17.50  (25  cents  per  page  for 
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reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Walker  B.  Smith, 

Deputy  Section  Chief.  Environmental 

Enforcement  Section.  Environment  and 

Natural  Resources  Division. 

IFR  Doc.  99-31245  Filed  12-1-99;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act  and 
Resource  Conservation  and  Recovery 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2).  notice  is  hereby  given  that 
on  November  9.  1999,  a  proposed 
consent  decree  in  United  States  v.  N.L. 
Industries,  et  al.  C.A.  No.  91-CV578-JLF 
(S.D.  111.),  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Illinois.  The  proposed 
consent  decree  would  resolve  pending 
claims  of  the  United  States  against 
certain  defendants  in  the  above- 
referenced  action  (Johnson  Controls, 
Inc.,  Lucent  Technologies.  Inc.,  Exide 
Corporation.  AlliedSignal.  Inc..  G  &  B 
Technology,  and  General  Battery,  Inc.) 
( "Settling  Defendants").  The  proposed 
Consent  Decree  would  not  resolve 
pending  claims  against  defendants  NL 
Industries,  Inc.,  Ace  Scrap  Metal 
Processors,  Inc.  and  St.  Louis  Lead 
Recyclers. 

The  above-referenced  civil  action, 
which  relates  to  the  NL  Indusbies/ 
Taracorp  Superfund  Site  located  in 
Granite  City.  Madison,  and  Venice. 
Illinois  ("the  Site"),  was  commenced  by 
the  United  States  in  July  1991.  The 
Compliant  sought  injunctive  relief 
requiring  the  performance  of  remedial 
actions  at  the  Site  in  accordance  with  an 
Administrative  Order  issued  by  U.S. 
EPA  pursuant  to  Section  106  of 
CERCLA,  42  U.S.C.  9606,  recovery  of 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  at  the  Site, 
and  civil  penalties  and  punitive 
damages  for  the  defendant's  failure  to 
comply  with  the  Administrative  Order. 

The  proposed  consent  decree  would 
require  the  Settling  I}efendants  to; 
complete  the  remedial  action  selected 
by  the  Environmental  Protection  Agency 
C'EPA  ")  for  the  Site:  pay  to  the  EPA 
Hazardous  Substance  Superfund 
58,970.000  in  reimbursement  of  past 
response  costs,  as  well  as  50%  of 
$1,420,000  in  unresolved  response  costs 
currently  subject  to  audit  that  are 
deemed  proper  and  correct  by  the  audit 


and  approved  by  EPA;  pay  "Future 
Response  Costs,"  including  costs  of 
overseeing  response  actions  at  the  Site: 
pay  to  the  EPA  Hazardous  Substance 
Superfund  a  civil  penalty  of  $400,000 
for  failure  to  comply  with  EPA's 
Administrative  Older:  and  complete  a 
supplemental  environmental  project 
consisting  of  conducting  a  lead  paint 
abatement  program  in  Madison  County, 
for  a  total  expenditure  of  not  less  than 
52.000.000. 

Under  the  proposed  Consent  Decree, 
the  United  States  would  provide  the 
Settling  Defendants  a  covenant  not  to 
sue  under  Sections  106  and  107(a)  of 
CERCLA  and  Section  7003  of  the 
Resource  Conservation  and  Recover,' 
Act  ("RCRA"),  42  U.S.C.  §6973.  for  the 
Site,  subject  to  certain  reservations  and 
reopeners. 

The  Department  of  Jtistice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  lo  the  Assistant  Attorney 
General  for  the  Enviroimient  and 
Natural  Resources  Division,  United 
States  Department  of  Justice,  P.O.  Box 
7611.  Ben  Franklin  Station.  Washington. 
DC  20044-7611.  and  should  refer  to 
United  States  v.  S.L.  Industries,  et  al.. 
C.A.  No.  91-CV578-ILF  (S.D.  Ul),  and 
the  Department  of  lustice  Reference  No. 
9G-11-3-608A.  Interested  persons  may 
also  request  an  opportunity  for  a  public 
hearing  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S  C.  S  6973(d).  by 
contacting  Larry  Johnson  (EPA  Region 
5)  at  (312)  886-6609. 

The  propcsed  Consent  Decree  may  be 
examined  al  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Illinois.  Nine  Executive  Drive.  Suite 
300,  Fairview  Heights.  IL  62208.  and  the 
Region  5  Office  of  the  United  States 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  761 1 .  Ben 
Franklin  Station.  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  refer  to  DJ  #90-1 1-3-608A.  and 
enclose  a  check  in  the  amoimt  of  S24.2S 
[97  pages  at  25  cents  per  page  for 
reproduction  costs)  if  requesting  the 
consent  decree  only  or  5354.00  (1,418 
pages  at  25  cents  per  page  for 
reproduction  costs)  if  requesting  the 
consent  decree  and  all  appendices. 


Make  checks  payable  to  the  Consent 
Decree  Library, 
loel  M.  Grots,  Chief 

Environmental  Enf,  >t.  ^:ment  Section, 
Environment  and  \niural  Resources  Division 
IFR  Doc  99-31242  Filed  12-1-99:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  Clean  Water  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Modification  of  a 
1995  Consent  Decree  in  Slagle  v.  United 
States  (D.  Minn.)  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Minnesota  on  November  6. 
1999.  This  case  arises,  and  the  proposed 
Modification  of  the  Consent  Decree 
secures  relief,  imder  the  Clean  Water 
Act.  33  U.S.C.  1251-1387. 

The  proposed  Modification  of  the 
Consent  Decree  would  provide  for  the 
addition  of  three  undisturbed  lakesbore 
lots  within  the  violation  site,  which 
were  previously  available  for 
development,  to  the  area  .subject  to 
restrictive  land  use  covenants,  for 
development  on  three  previously 
disturtjed  lakeshore  lots  on  which 
further  development  was  prohibited 
under  the  1 99.'i  Consent  Decree,  and  for 
additional  wetlands  restoration  work. 

The  Department  of  Justice  will 
receive,  until  thirty  (30)  days  from  the 
date  of  this  notice,  written  comments 
relating  to  the  proposed  Modification  of 
the  Consent  Decree.  Comments  should 
be  addressed  to  the  United  Stales 
Department  of  Justice.  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division.  601  D 
SU-eot.  NW.  Suite  8000.  Washington. 
DC.  20004.  to  the  attention  of  Lewis  M. 
Barr.  Senior  Trial  Counsel. 
Environmental  Defense  Section,  and 
should  refer  to  Slagle  v.  United  States 
(D.  Mitm.)  and  lo  DI  Reference  No,  90- 
5-1-5-92. 

The  proposed  Modification  of  the 
Consent  Decree  may  be  examined  at  the 
Clerkss  Office.  United  States  District 
Court  for  the  District  of  Minnesota. 
United  States  Courthouse.  Room  600. 
300  South  Fourth  Street.  Minneapolis. 
Minnesota  55415  during  regular 
business  hours,  or  copies  may  be 
requested  from  Lewis  M.  Barr  at  (202) 
514-^206. 
Letltia  |.  Grisbaw. 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  9<»-;il244  Filed  12-1-99;  8:45  ami 
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DEPARTMEffT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  ot  1993 — nLine  Systems 
Corporation 

Notice  is  hereby  give  that,  on  July  12. 
1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  nLine  Systems 
Corporation  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
obiectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  nUne  Systems  Corporation,  Austin, 
TX;  InterScience,  Inc.,  Troy.  NY; 
PixelVision,  Inc..  Beaverton,  OR:  Light 
Age,  Inc.,  Somerset,  NJ;  and  Lockheed 
Martin  Energy  Research  Corporation, 
Oak  Ridge  National  Laboratory.  Oak 
Ridge,  TN,  The  nature  and  objectives  of 
the  venture  are  to  conduct  research  on 
technology  for  advanced  semiconductor 
device  inspection.  The  activities  of  this 
venture  will  be  partially  funded  by  an 
award  from  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  99-31258  Filed  12-1-99:  8:45  ami 
BHUNe  COM  <41S-ll-il 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Ntrtiofial 
Cooperative  Research  and  Production 
Act  of  1993 — Commarca  One,  Inc. 

Notice  is  hereby  given  that,  on  June 
16,  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  Commerce  One.  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Tesserae  Information 


Systems.  Inc.  has  changed  its  name  to 
Cadahra  Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  ^roup  research 
project  remains  open,  and  Commerce 
One.  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  October  7. 1997.  Commerce  One, 
Inc.  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6Cb)  of  the  Act  on  January  29, 
1999  (64  FR  4705). 

The  last  notification  was  filed  with 
the  Department  on  March  11,  1999.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  26, 1999  (64  FR  28516). 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc  99-31250  Filed  12-1-99;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1 993 — ConnmerceNet 
Consortium,  inc. 

Notice  is  hereby  given  that,  on 
September  23,  1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
CommerceNet  Consortium,  Inc.  (the 
"Consortium")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  BT  Squared,  Atlanta,  GA; 
Mimos  Berhad,  Kaula  Lumpur,  WP, 
MALAYSIA:  On-link  Technologies, 
Redwood  City,  CA:  Taxware 
International,  Inc..  Salem.  MA: 
ReleaseNow.com.  San  Carols.  CA:  and 
Hypercom  POS,  Phoenix,  AZ  have 
joined  the  Consortium  as  Core  members. 
VerticalNet,  Inc..  Horsham.  PA  has 
joined  the  Consortium  as  a  Portfolio 
member.  Netera  Holdings,  Inc.,  Berwyn, 
PA  has  joined  the  Consortium  as  an  In- 
kind  member.  BT,  Reston,  VA  has 
joined  the  Consortium  as  a  Corporate 
Sponsor.  Also.  Cloudscape,  Inc., 
Oakland,  CA;  EC  Cubed.  Wilton.  CT; 
and  Rights  Exchange,  Inc.,  Buffalo,  NY 


have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
CommerceNet  Consortium.  Inc.  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  13, 1994,  CommerceNet 
Consortium,  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  31,  1994  (59  FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  August  16, 1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  99-31254  Filed  12-1-99:  8:45  ami 
BILUNO  COCE  4410-11-0 


DEPARTMEffT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Digital  Imaging  Group, 
Inc. 

Notice  is  hereby  given  that,  on  June 
16, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Digital  Imaging 
Group,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circimistances. 
Specifically,  OpenGraphics  Corporation, 
Chitario,  Canada:  Nippon  Telegraph  and 
Telephone,  Tokyo,  Japan;  Digimarc 
Corporation,  Lake  Oswego,  OR; 
Universita  DiFirenze,  Firenze,  Italy; 
HMR  Inc.,  Beauport,  Quebec,  Canada: 
Digital  Copywright  Technologies, 
Zurich.  Switzerland:  EPFL.  Lausanne, 
Switerland:  Algo  Visioin  Mediatec 
GmbH,  Berlin,  Germany:  Alinari  Photo 
Archieves,  Firenze,  Italy:  Digital 
Intelligence,  Inc.,  Seattle,  WA:  and 
Adetti,  Lisbon,  Portgual  have  been 
added  as  parties  to  this  venture.  Also, 
LEAD  Technologies,  Inc.,  Charlotte,  NC: 
FotoNaUon  Inc.,  Millbrae,  CA:  Live 
Picture,  Inc.,  Campbell,  CA:  Flashpoint 
Technology,  Inc.,  San  Jose.  CA;  The 
LifePix  Company,  San  Francisco,  CA; 
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The  Learning  Company,  Freemont,  CA: 
LSI  Logic  Corporation,  Milpitas,  CA; 
and  Konica  Corporation,  Tokyo.  Japan 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  venture. 
Membership  in  this  joint  venture 
remains  open,  and  Digital  Imaging 
Group,  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  September  25, 1997,  Digital 
Imaging  Group,  Inc.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  10, 1997  (64  FR 
60530). 

The  last  notification  was  filed  with 
the  Department  on  March  B,  1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-31246  Filed  12-1-99:  8:45  ami 
BHXINO  CODE  441»-41-tl 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — The  Frame  Relay  Forum 

Notice  is  hereby  given  that,  on  July 
22, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Frame  Relay 
Forum  (FRF)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Conunission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Nokia,  Burlington,  MA  has 
joined  FRF  as  a  worldwide  member,  IIR 
Limited,  London;  Net  Work  Consult 
GmbH,  Filderstadt,  Germany:  and 
Comnet  letisim  Hizmetlari,  Instanbul, 
Turkey  have  joined  FRF  as  auditing 
members.  Also,  Cyras  Systems, 
Fremont,  CA;  Current  Analysis,  Sterling. 
VA:  Helsinki  Telephone  Co.  Ltd. 
Helsinki,  Finland;  Hill  Associates, 
Colchester,  VT:  KDD  America,  Tokyo, 
Japan;  Racal-Datacom,  Inc.,  Sunrise,  FL: 
SNET,  New  Haven,  CT;  State  of 
Louisiana,  Baton  Rouge,  LA:  Telecomm 
Multimedia.  Irvine.  CA:  Xylan 
Corporation.  Calabasas,  CA:  Hitachi 


Telecom  (USA).  Norcross.  GA;  Telco 
Systems.  Waltham.  MA:  United 
Information  Highway  Co..  Bangkok. 
Thailand:  Secant  Network  Technologies, 
Morrisvillo,  NC:  BT,  Ipswich,  England: 
General  DataComm,  Inc.,  Middlebury, 
CT:  Hekimian  Laboratories,  Inc.,  Austin, 
TX:  NRTC.  Hemdon.  VA:  SAGEM. 
Paris.  France;  Sentient  Networks. 
Milpitas.  CA:  SITA,  Valbonne,  France: 
Telematics  International,  Basingstoke, 
England;  UniSPAN,  Seattie.  WA: 
Wandcl  &  Goltermann,  Research 
Triangle  Park,  NC;  Midwest  Information 
Systems,  Maryland  Heights,  MO:  ABL 
Canad,  Montreal,  Quebec,  Canada:  BT 
Telecommunications.  Madrid,  Spain; 
Case  Technology.  Walford  Herts. 
England:  and  OMSl,  Newark,  CA  have 
been  Multimedia,  Irvine,  CA:  Xylan 
Corporation,  Calaba.sas,  CA  have  bt^^n 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  Frame 
Relay  Forum  intends  to  file  additional 
vmtten  notification  disclosing  all 
changes  in  membership. 

On  April  10, 1992,  'The  Frame  Relay 
Forum  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  July  2. 1992 
(57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  February  4. 1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson. 
Directorof  Operations.  Antitrust  Division. 
(Fit  Doc  99-31257  Filed  12-1-99:  8:45  ami 
BIUJNQ  CODE  44ia-11-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — GE  Corporate  Research 
and  Development:  Bulk  Gallium  Nitride 
and  l^omoepitaxial  Device 
Manufacturing 

Notice  is  hereby  given  that,  on  August 
6,  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act "),  GE  Corporate 
Research  and  Development  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 


The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery-  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of, 
the  parties  are  GE  Corporate  Research 
and  Development,  a  division  of  General 
Electric  Company,  Niskayuna.  M^':  and 
Sanders,  a  division  of  Lockheed  Martin 
Corporation,  Nashua,  NH.  The  nature 
and  objectives  of  the  venture  are  to 
conduct  research  on  Bulk  Gallium 
Nitride  (GaN)  and  Homoepitaxial  Device 
manufacturing.  The  activities  of  this 
joint  venture  will  be  partially  funded  by 
an  award  fiom  the  Advanced 
Technology  Program,  National  Institute 
of  Standards  and  Technology, 
Department  of  Commerce. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  99-31259  Filed  12-1-99;  8:45  iunl 
Buno  cooe  44ii>-ii-m 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — international  Middleware 
Association  (Formerly  Message 
Oriented  Middleware  Association.  Inc.) 

Notice  is  hereby  given  thai,  on  April 
22. 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  International 
Middleware  Association  (formerly 
Message  Oriented  Middleware 
Association,  Inc  (MOMA)  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  a 
change  in  its  name  and  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  piupose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  on  Februar\'  24, 1999.  the 
Message  Oriented  Middleware 
Association  (MOMA)  officially  changed 
its  name  to  the  International 
Middleware  Association  (IMWA).  Also, 
BMC  Software,  San  Jose,  CA: 
Commonwealth  of  Virginia,  Richmond, 
VA:  EDS,  Hemdon,  VA:  Freddie  Mac. 
McLean,  VA;  HIE,  (jjlumbus,  OH: 
MessageQuest,  Tampa,  FL:  NetSys  N.A.. 
Inc.,  Woodcliff  Lake,  N);  Object 
Management  Group  (OMG), 
Framingham.  MA;  Paine  Webber. 
Weehawken,  N);  Pillsbury  Company. 
Mlimeapolis.  MN:  and  SAGA  Software, 
Inc.,  Reston.  VA  have  been  added  as 
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parties  to  this  venture.  Also,  AT4T 
Piscataway,  NJ;  Boole  &  Babbage  Inc., 
San  Jose.  CA;  Candle  Corp..  Santa 
Monica.  CA;  MQ  Tech.  Inc..  Glendale. 
CA:  HUBLink.  Columbus.  OH:  Software 
AG  Americas.  Reston,  VA;  and 
Technology  Investments.  Tampa.  FL 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  International 
Middleware  Association  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  May  15. 1995.  International 
Middleware  Association  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  13.  1995  (60  FR 
57022). 

The  last  notification  was  filed  with 
the  Department  on  February  5. 1999.  A 
notice  ha.s  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson. 
Director  ofOperations.  Antitrust  Division. 
[FR  Doc.  99-31253  Filed  12-1-99:  8:45  ami 
MLUNO  cooe  Mio-u-a 


DEPARTMENT  OF  JUSTICE 

Antitruit  Division 

Notice  Pursuant  to  ttw  National 
Cooperative  Research  and  Production 
Act  ot  1993— Microelectronics  and 
Computer  Technology  Corporation 

Notice  is  hereby  given  that,  on  )une 
16. 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Reiiearcb  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  Microelectronics  and 
Computer  Technology  Corporation 
(MCC)  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically.  Lucent  Technologies. 
Murray  Hills.  NJ;  Intel  Corporation. 
Santa  Clara.  CA:  Hughes  Electronics.  El 
Segundo.  CA:  Hughes  Research  Lab, 
Malibu.  CA  have  been  dropped  as 
parties  of  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 


project  remains  open,  and 
Microelectronics  and  Computer 
Technology  Corporation  (MCC)  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  December  21,1 984. 
Microelectronics  and  Computer 
Technology  Corporation  (MCC)  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  17, 1985  (50  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  February  11,  1999. 
1999.  A  notice  was  published  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  May  26.  1999  (64  FR 
28518). 

Constance  K.  Rohinion, 
Director  of  Operations.  Antitnisl  Division. 
IFR  Doc.  99-31247  Filed  12-1-99;  8:45  am) 
BIUMO  COOE  4410-11-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— OBI  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  May 
27.  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  OBI  Consortium  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  Limiting  ihe 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Supplyworks.  Lexington. 
MA:  Abbott.  Abbott  Park,  IL; 
webMethods.  San  Francisco.  CA:  and 
Unisoft.  BurUngame.  CA  have  been 
added  as  parties  to  this  venture.  Also. 
Interworld.  New  York.  NY:  Requisite 
Technologies.  Boulder.  CO:  GE  Global 
Services.  Fairfield,  CT:  All  Data,  Elk 
Grove,  CA:  and  Applied  Industrial 
Technologies.  Cleveland.  OH  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  venture. 
Membership  in  this  joint  venture 
remains  open,  and  OBI  Consortium  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  September  10.  1997.  OBI 
Consortiiun  Inc.  filed  its  original 
notification  pursuant  to  Section  e(a)  of 


the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  10.  1997  (62  FR 
60531). 

The  last  notification  was  filed  with 
the  Department  on  Febniiay  23,  1999.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  26, 1999  (64  FR  28519). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division 
IFR  Doc.  99-31248  Filed  12-1-99;  8:45  ami 
BHJJNG  CODE  M1»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  ol  1993— Petroleum  Environmental 
Research  Forum  ("PERF") 

Notice  is  hereby  given  that,  on  June  3. 
1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  Petroleum 
Environmental  Research  Forum 
("PERF")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  EniTechnologie.  MUan. 
Italy  has  been  added  as  a  party  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Petroleum 
Environmental  Research  Forum  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  February  10.  1986.  Petroleum 
Environmental  Research  Forum  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  14. 1986  (51  FR  8903). 

The  last  notification  was  filed  with 
the  Department  on  June  5. 1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  29. 1998  (63  FR 
51956). 

Constance  K.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-31251  Filed  12-1-99:  8:45  ami 
BHUNO  COOE  4410-11-M 


Federal  Register/Vol.  64,  No.  231 /Thursday.  December  2,  1999/Notices 


67591 


DEPARTMENT  OF  JUSTICE 

Anthrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Plug  Power 

Notice  is  hereby  given  that,  on  April 
13. 1999.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
etseq.  ("the  Act").  Plug  Power  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  Plug  Power.  LLC. 
Latham.  NY:  SRI  International.  Menlo 
Park.  CA;  and  Polyfuel,  Menlo  Park.  CA. 
The  nature  and  objectives  of  the  venture 
are  to  develop  and  demonstrate  carbon 
monoxide  tolerant  Proton  Exchange 
Membrane  (PEM)  fuel  cell  systems. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  99-31256  Filed  12-1-99;  8:45  ami 

eiLUNO  COOE  MIS-II-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Portland  Cement 
Association  ("PCA ') 

Notice  is  hereby  given  that,  on  June  2. 
1999.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  Portland  Cement 
Association  ("PCA  ")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Penta  Engineering 
Corporation.  St.  Louis.  MO:  Glen  Falls 
Lehigh  Portland  Cement  Company.  Glen 
Falls.  NY:  and  Cemex  USA,  Houston, 
TX  have  been  added  as  parties  to  this 
venture.  Also.  Glen  Falls  Cement  Co.. 
Inc..  Glen  Falls.  NY:  and  Sunbelt 
Corporation.  Houston.  TX  have  been 
dropped  as  parties  to  this  venture. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Portland 
Cement  Association  ("PCA")  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7, 1985.  Portland  Cement 
Association  ("PCA")  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
pubUshed  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5. 1985  (50  FR  5015) 

The  last  notification  was  filed  with 
the  Department  on  February  25, 1999.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  1,  1999  (64  FR  29357). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-31252  Filed  12-1-99:  8:45  am) 
BIUJNO  COOE  4410-11-11 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Secure  Digital  Music 
Initiative 

Notice  is  hereby  given  that,  on  June 
28.  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ( "the  Act").  Secure  Digital  Music 
Initiative  ("SDMI")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invohong  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are:  Adaptec.  Milpitas.  CA: 
AEl  Music/Playmedia.  Seattle,  WA: 
American  Federation  of  Musicians 
(AFM),  New  York.  NY;  American 
Federation  of  TV  and  Radio  Artists 
(AFTRA),  New  York.  NY;  American 
Society  of  Composers.  Authors  and 
Publishers  (ASCAP),  New  York.  NY: 
America  Online;  Dulles.  VA;  Audio 
Matrix.  New  York.  NY:  Arts 
Technologies.  Inc..  Cambridge.  MA: 
AT&T,  Florham  Park.  NJ;  Audible.  Inc., 
Wayne,  NJ;  Audio  Explosion.  San 
Francisco.  CA;  Audiohighway.com. 
Cupertino.  CA;  Audio  Soft,  Geneva. 
Switzerland;  Aureal  Semiconductor. 
Inc..  Fremont,  CA;  Beatnik.  San  Mateo. 


CA;  BIEM,  Paris,  France;  BMG 
Entertainment.  Inc.,  New  York.  NY; 
Breaker  Tech.  Lmld.,  London.  England; 
Broadcast  Music.  Inc.  (BMl).  New  York. 
NY:  International  Confederation  of 
Societies  of  Authors  and  Composers 
(ICSAC).  Paris,  France:  CDDB.  Berkeley. 
CA;  Cductive.com.  New  York.  NY:  CD' 
World  Corp..  New  York.  NY: 
Channelware,  Inc..  Nepean.  Ontario. 
Canada;  Compaq  Computer  Corp.. 
Houston.  TX;  Comveree  InfoSys 
Limited.  Tel  Aviv.  Israel;  Creative 
Technology  Ltd..  Milpitas,  CA;  Diamond 
Multimedia.  San  Jose,  CA:  Dentsu.  Inc  . 
Tokyo,  Japan;  Deutsche  Telekom,  Boim, 
Germany;  Digimarc,  Lake  Oswego.  OR; 
Digital  on  Demand.  Carlsbad.  CA; 
Digital  Theater  Systems.  Inc..  Agoura 
Hills.  CA;  DIVX.  Hemdon.  VA;  Dolby 
Laboratories.  Inc..  San  Francisco.  CA; 
EAIC  Corporation  (on  behalf  of  Enso 
Audio  Imaging).  Seattle.  WA;  EMl- 
Capilol  Records.  New  York.  NY; 
EMusic.com,  Inc..  Redwood  City.  CA; 
Encoding.com.  Seattle.  WA;  Federation 
of  Music  Producers  Japan  (FMJP). 
Tokyo.  Japan:  Fraunhaufer-Cesellschaft 
zur  Foerderung  der  Angewandten 
Furschung  e.V.  for  its  Institul  fuer 
Integrierte  Schaltungen.  Munich. 
Germany:  Geidankyo  (Japan  Council  of 
Performers  Rights  Admin).  Tokyo. 
Japan:  Harry  Fox  Agency.  New- York. 
NY:  Hewlett  Packard.  Colorado  Springs. 
CO:  Hitachi  Limited.  Tokyo,  lapan: 
HMV  Group.  London,  England: 
International  Federation  of  the 
Phonographic  Industry  (IFPI).  London. 
England:  I2GO.com.  Atlanta.  GA: 
IGUIDE — News  America  Digital 
Publishing,  Inc..  Los  Angeles,  CA; 
Infineon  Technologies.  Munich. 
Germany:  Intertrust  Technologies  Corp  . 
Sunnyvale.  CA:  Iomega  Corp..  Roy.  UT: 
J.  River.  Inc..  Minneapolis,  MN;  Japan 
Digital  Content  (on  behalf  of  Waveless 
Radio  Consortiimi),  Tokyo,  lapan; 
JVWebb.  Inc..  Houston.  tX;  Kent  Ridge 
Digital  Labs.  Singapore;  LG  Electronic. 
Seoul.  Korea;  Liquid  Audio,  Redwood 
Citj'.  CA:  Lucent  Technologies.  Atlanta. 
GA;  Music  Copyright  Operational 
Services.  Ltd.  (MCOS).  London. 
England;  M.  Ken  Co.  LTD.  Tok-yo.  Japan: 
MAGEX.  MontebcUo  Vicentino,  Italy: 
Matsushita.  Tokyo.  Japan;  Micronas 
Semiconductors.  Inc..  San  Jose.  CA: 
Macro  Vision.  Sunnyvale.  CA;  MCY 
Music  World.  Inc..  New  York.  NY; 
Memor)'  Limited.  Midlothian.  UK; 
Microsoft  Corp..  Redmond.  WA; 
Mitsubishi  Corporation.  Tokyo,  lapan: 
Multimedia  Archives  &  Retrieval 
Systems.  London.  England: 
musicmaker.com  (formerly  The  Music 
Connection  Corporation).  Reston.  VA: 
MusicMarc.  lerusalem,  Israel:  Music 
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Producers  Guild  of  America,  Los 
Angeles,  CA;  National  Association  of 
Recording  Merchandisers  (NARM), 
Marlton.  NJ:  National  Music  Publishers 
Association  (NMPA),  New  York,  NY: 
National  Semiconductor  Corporation 
(on  behalf  of  Mediamatics),  Santa  Clara. 
CA:  Nippon  Telegraphic  &  Telephone 
Corp.,  Tokyo,  lapan:  Nokia,  Tampere, 
Finland;  NTT  Mobile  Commimications 
Network.  Inc..  Tokyo.  Japan;  Philips 
Corp.  North  America,  Briarclifl  Manor. 
NY;  Pioneer  North  America,  Inc.,  Long 
Beach.  CA;  QPICT,  Inc..  Saratoga.  CA; 
RealNetworks.  Inc..  Seattle,  WA; 
Reciprocal,  Inc.  (Rights  Exchange), 
Buffalo.  NY;  Recording  Industry 
Association  of  America,  Inc.  (RIAA). 
Washington,  DC:  Recording  Industry 
Association  of  Japan  (RIAJ),  Tokyo. 
Japan;  RPK  Security.  Preverenges. 
Switzerland;  The  SDMI  Foundation. 
Inc..  Washington,  DC:  Samsimg 
Electronics,  Seoul.  Korea;  San  Disk 
Corp..  Sunnyvale,  CA;  Sanyo  North 
America  Corp..  San  Jose,  CA;  Seca  (on 
behalf  of  Canal  Plus),  Paris,  France: 
Sharp  Corp..  Osaka,  Japan;  Solana 
Technology  Development  Corp..  San 
Diego,  CA;  Sonic  Solutions.  Novate,  CA; 
Sonopress  (BMG  Storage  Media),  New 
York.  NY;  Sony  Corp.  of  America,  New 
York,  NY;  Sony  Music  Entertainment 
Inc.  New  York,  NY;  Sphere  Multimedia 
Technologies  Inc.,  Hallandale,  FL; 
Supertracks.com.  Portland,  OR;  ST  & 
Hilo.  Madrid.  Spain: 
STMicroelectronics.  Inc..  Carrollton. 
TX;  TDK  Electronics  Corp.,  Port 
Washington,  NY;  Texas  Instruments. 
Dallas.  TX;  Thomson  Consumer 
Electronics,  Inc..  Indianapolis,  IN; 
Tok>'o  Electron  Device  Ltd.,  Tokyo, 
Japan;  Toshiba  Corp..  Tokyo,  Japan; 
Touch  Tunes  Digital  Jukebox.  Inc., 
Montreal.  Canada;  Universal  Music 
Group.  Los  Angeles.  CA;  Victor 
Company  of  Japan,  Limited  (JVC), 
Yokohama,  Japan:  Warner  Music  Group, 
Burbank,  CA;  Wave  Systems  Corp..  Lee, 
MA;  Yamaha  Corporation,  Hamamatsu, 
Japan;  and  4C  Entity  (an  LLC  owned  by 
Toshiba.  Intel.  Matsushita,  and  IBM). 
Washington,  DC. 

The  nature  and  objectives  of  the 
venture  are  to  develop  a  Specification 
for  the  secure  distribution  and  use  of 
music  in  digital  form  that  meets  the 
needs  of  technology  companies,  the 
worldwide  recording  community  and 
their  customers.  The  Specification  will 
be  an  open  and  interoperable  standard. 

Membership  in  this  group  research 
project  remains  open,  and  SDMI  intends 


to  file  additional  written  notification 
disclosing  all  changes  in  membership. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  99-31260  Filed  12-1-99;  8:45  ami 

BILUHG  COOC  MIO-II-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993—781  Alliance 

Notice  is  hereby  given  that,  on  July 
14, 1999  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  VSI  Alliance  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  .rtatus.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Patiick  Beauvillard,  Saint 
Lambert  des  Bois,  France;  Mark 
Buckner,  Oak  Ridge,  TN;  Raymond 
Burkley.  Cupertino.  CA;  CG^oreEl 
Logic  Systems  Ltd..  Pune,  India; 
Cogency  Technology,  tac,  Toronto, 
Ontario,  Canada;  Alon  Drory,  Tel-Aviv, 
Israel;  Ganesh  Gopalakrishnan.  Salt 
Lake  City,  UT;  Ken  Hodor,  Sunnyvale, 
CA:  IDEC,  Taejon,  Republic  of  China: 
Integrated  Chipware,  Reston,  VA; 
Geeng-Wei  Lee,  Taiwan,  Republic  of 
China:  Jari  Nurmi.  Tampere,  Finland; 
Patrick  Schaumont.  Leuven,  Belgium: 
Sinus  Communications  NV,  Rotselaar. 
Belgium;  Mandayam  Srivas.  Menlo 
Park,  CA;  Frank  Vahid.  Riverside,  CA; 
Virtual  Component  Exchange. 
Livingston,  ScoUand;  and  Voyager 
Technologies,  Inc..  Morgan  Hill,  CA 
have  been  added  as  parties  to  this 
venture.  Also.  Alpine  Microsystems. 
Campbell.  CA;  Asahi  Kasei 
Microsystems  Co.,  Ltd.,  Atusgi-shi, 
Kanagawa.  Japan;  Chartered 
Semiconductor  Manufacturing,  Inc., 
Milpitas,  CA;  Cimaron 
Communications,  Inc.,  Lawrence,  MA; 
Cisco  Systems,  Inc.,  San  Jose,  CA; 
ChrysaUs  Symbolic  Design,  Inc.,  No. 
Billerica,  MA;  Electronic  Tools 
Company,  Sonoma,  CA;  Fuji  Electric 
Co..  Ltd.,  Tokyo,  Japan;  IK  Technology 
Co.,  Ltd.,  Tokyo,  japan;  LG  Semicon 
America,  San  Jose.  CA;  Mayasoft  Corp., 
Sunnyvale,  CA:  Nordic  VLSI  A.S.A.. 
Tiller.  Norway:  PrairieComm.  Inc., 
Arlington  Heights.  IL;  Quickturn  Design 
Systems.  San  Jose,  CA;  Seiko 


Instnmients,  Inc.,  Mihamaku  Chiba-Shi. 
Japan:  Silicon  Automation  Systems. 
Bangalore.  India;  Silicon  &  Software 
Systems.  Dublin.  Ireland;  Summit 
Etesign.  hic,  San  Jose.  CA:  Thine 
Microsystems.  Inc.,  Tokyo,  Japan:  and 
Worldwide  Semiconductor 
Manufactiu-ing  Corp..  Hsinchu,  Taiwan. 
Republic  of  China  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  29. 1996,  VSI  Alliance 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  4, 1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Department  on  April  20, 1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  99-31249  Filed  12-1-99:  8:45  ami 
BHUNG  CODE  4410-11-11 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Wilfred  Baker 
Engineering,  Inc. 

Notice  is  hereby  given  that,  on  March 
30, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  Wilfittd  Baker 
Engineering,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Comnussion  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  ciitnunstances. 
Specifically.  Conoco  Inc.,  Ponca  City, 
OK;  and  Murphy  Oil  USA,  Inc.,  El 
Dorado.  AR,  have  been  added  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Wilfred  Baker 
Engineering,  Inc.  intends  to  file 
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additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  14.  1995.  Wilfred  Baker 
Engineering.  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  1 1,  1995  (60  FR  25252). 

The  last  notification  was  filed  with 
the  Department  on  September  5. 1996. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  3.  1996  (61  FR  51721). 
Constance  K.  Robinson, 
Dimctor  of  Operations.  Antitrust  Division. 
IFR  Doc.  99-31255  Filed  12-1-99;  8:45  ami 
nUING  COOE  44l»-11-«l 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review: 
Comment  Request 

November  24. 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
.'Supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  dociwienlation  for 
BLS,  ETA,  PWBA.  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA. 
OHSA.  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  E-Mail  to 
King-Darrin@doI.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attii:  OMB  Desk  Officer  for  BLS.  DM. 
ESA.  ETA,  MSHA.  OSHA.  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235.  Washington,  DC 
20503  ((202)  395-7316).  within  30  days 
from  the  dale  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

■  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency':  Occupational  Safety  and 
Health  Administration. 

Titye:  Crawler,  Truck  and  Locomotive 
Cranes  Inspection  Certification. 

OMB  Number:  1218-0232. 

Frequency:  Monthly. 

Affected  Public:  Business  or  other  for- 
profit;  State,  local  or  tribal  government. 

Number  of  Respondents:  94.000. 

Estimate  Time  Per  respondent:  30 
minutes. 

Total  Burden  Hours:  169,200. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  Annual  Costs  loperating/ 
maintaining  systems  or  purchasing 
servicesi:  SO. 

Description:  The  construction 
standard  on  crawler,  truck,  and 
locomotive  cranes  (1926.550(b)(2) 
requires  employers  to  conduct  test, 
inspections,  and  maintenance  checks 
and  retain  records  for  the  cranes  of  this 
type  that  their  employees  use.  The 
certification  records,  which  attest  to  the 
safety  of  the  cranes,  are  necessary  to 
ensure  compliance  with  the  standard. 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
IFR  Doc.  99-31238  Filed  12-1-99:  8:45  ami 

BILUNG  COOE  4S1l>-M-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November.  1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 


(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  direcUy  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  lo  the 
absolute  decline  in  sales  or  production. 

Negative  Determination  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (31 
has  not  been  met.  A  sur^'oy  of  customers 
indicated  that  increased  imports  did  not 
contribute  importanUy  to  worker 
separations  at  the  firm. 
TA-W-36,509:  Fabric  Resources 

International,  Ltd,  .Vfuf/ins,  SC 
TA-W-36,447:  Federal  Mogul  Century' 

Foundari',  St.  Louis,  MO 
TA-W-36,981:  Penn  Mould  Industries. 

Inc.,  Washington,  PA 
TA-W-36,598:  Pacific  Softwoods  Co.. 

Philomath,  OR 
TA-W-36,699.  Talisman  Sugar  Corp.. 

Belle  Glade.  FL 
TA-W-36.73g:  Turnkey  International, 

Durham,  NC 
TA-W-36,771:  Amron  LLC.  A  Div.  of 

Pohlman,  Inc.,  Waukeska,  WA 
TA-W-36,638:  Pabst  Engineering. 

Onalaska,  Wl 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-H'-36.715;DaniJVfaxl.TD,  New 

York.  NY 
TA-W-36,901 :  Lear  Corp..  Automotive 

Div,  El  Paso,  TX 
TA-W-36,951:  Cogema  Mining,  Inc., 

Bruni.  TX 
TA-W-36,879:  Consolidated  AC  Semcc 

IC.A.S.j,  Walnut  Grove,  MN 
TA-W-36,975;  Logan  and  Whaley  Co.. 

Lang  Star,  TX 
TA-W-36,849:  Angela  Brothers  Co.. 

Philadelphia.  PA 
TA-W-36.926:  Standard  Motors 

Products,  Four  Seasons  Div., 

Dyvrsburg,  TN 
TA-W-36,950:  Parsons  Energy  and 

Chemicals  Group.  Houston,  TX 
TA-W-36,524:  Dynamic  Drilling  Fluidf. 

Denver,  CO  ' 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974.' 
TA-W-36.865:  Modem  Engineering,  Co 

Gallman,  MS 
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TA-W-36.845:  KCl  Therapeutic  Service. 

Inc..  alkJa  Kinetic  Concepts,  Inc., 

San  Antonio,  TX 
TA-W-36,948:  Chromium  Corp., 

Reciprocating  Engine  Components 

Div..  Lufkin.  TX 
TA-W-36.970;  Western  States  Machine 

Co..  Hamilton.  OH 
TA-W-36.822:  Corrosion  Technology 

International  (CTI),  Inc.,  Green  Bay. 

WI 

TA-W-36.966:  Magnum  Molding,  Inc.. 
South  Pahs,  ME 

TA-W-36.895:  As  Is  Coal  Co,  Becklev. 
WV 

TA-W-36.482:  Weatherford  Artificial 

Lift  Systems.  Odessa.  TX 
TA-W-36.516:  lackey  International. 

Inc..  Carlisle  Textile  Plant.  Carlisle. 

KY 
TA-W-36,926A  S-B:  Cowlitz  Stud  Mill. 

a  Division  of  Pacific  Lumber  and 

Shipping  Co.,  Morton,  WA  and 

Handle.  WA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-36.827;  Johnson  S-  fohnson,  Inc.. 

d/b/a  Codman  B-  Shurtleff.  Inc., 

Wilder,  KY 
TA-W-3S.618:  Jewelry  Fashions.  Inc., 

New  York,  NY 

The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-36.88S:  General  Electric  Bucyrus 

Lamp  Plant.  Bucyrus.  OH 
TA-W-36.755A:  BTB  Sealing  Systems, 

Extrusion  Plant,  Maryville,  TN 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 
TA-W-36,857:  Cooper  Cameron  Corp 

Ville  Platte,  LA 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  or 
articles  Uke  or  directly  competitive  with 
articles  produced  by  the  firm  or  an 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 


Affirmative  E>etenninaUons  for  Worker 
Ad|ustmenl  Assistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-36,755:  BTR  Sealing  Systems, 
Finishing  Plant,  Maryville,  TN: 
August  16,  1998. 
TA-W-36,976:  Competitive  Edge 
Sportswear,  Fall  River,  MA: 
September  29,  1998. 
TA-W-36,972:  Dimensions,  Inc.,  IDNZ 
Limited!,  Stitch  Development- 
Product  Development,  Reading,  PA: 
October  4,  1998. 
TA-W-36.914:  Florsheim  Group.  Inc., 
Formerly  Known  as  Florsheim  Shoe 
Co.,  Cape  Girardeau,  MO: 
September  9, 1998. 
TA-W-36,572:  Rhone  Poulenc  AF  Co., 

Mt.  Pleasant,  TN:June  25,  1998. 
TA-W-36,927:  MBU,  Inc.,  New  York 

NY:  September  21. 1998. 
TA-W-36.540:  Dalzell  Corp..  New 

Martinsville.  WV:  January  27. 1998 
TA-W-36.51 1 ,  WUlow  Creek  Apparel, 
Inc..  Jonesville.  NC:  June  28, 1998. 
TA-W-36.866:  Jones  &  Vining,  Inc., 
Shoe  Last  Div..  Troy.  MO: 
September  9.  1998. 
TA-W-36.644:  G.H.  Bass  &■  Co..  South 

Portland.  ME:  July  14,  1998. 
TA-W-3e.917:  G.H.  Bass  S- Co..  Manati. 

PR:  October  1.  1998. 
TA-W-36,703:  Fabrico  Manufacturing 
Corp..  Chicago,  n.  August  3,  1998. 
TA-W-36,730:  Ray-Ban  Sun  Optics, 
Rochester.  NY:  August  11.  1998. 
TA-W-36,B64:  Blano  Sportswear.  Inc.. 

Blano.  VA:  September  3,  1998. 
TA-W-36,848;  Globe  Business 

Furniture.  Inc..  Gordonsville,  TN: 
September  8. 1998. 
TA-W-36.704:  Logos  Neckwear.  Inc.. 

Paulsboro,  NJ:  July  26,  1998. 
TA-W-36,286:  Perennial  Print.  Inc.. 

Paterson.  NJ:  April  24,  1998. 
TA-W-36.718:  Aquatech.  Inc., 

Cookeville.  TN:  July  22.  1999. 
TA-W-36.B03:  Nine  West 

Manufacturing,  a  Div.  of  Nine  West 
Group.  Inc.,  Vanceburg Plant, 
Vanceburg.  KY:  April  10,  1999. 
TA-W-36.76S:  Toyoshima  Indiana.  Inc.. 
Spring  Div.  Indianapolis,  IN: 
August  14,  1998. 
TA-W-36,719:  Aquatech,  Inc., 

Cleveland,  TN:  July  23,  1998. 
TA-W-36,937:  Foster  Industries,  bic, 
Wagener  Manufacturing  Co., 
Wagener,  SC:  September  30,  1998. 
TA-W-36.697;  Henry  Silverman 
Jewelers,  El  Paso,  TX:  August  7, 
1998. 
TA-W-36.958.  A  6-  B;  Cone  Mills  Corp.. 
Fliffside  Plant.  Sliffside.  NC. 


Haynes  Plant.  Henrietta.  NCand 
Florence  Plant.  Forest  City.  NC: 
June  18.  1999 
TA-W-36,944:  TAM  Industries. 

Glennville.  GA:  September  27. 1998. 
TA-W-36.919:  Huffy  Bicycle  Co., 
Farmington,  MO:  September  29. 
1998. 
TA-W-36.815:  A  S-  B,  Glamis  sold.  Inc.. 
Reno,  NV.  Glamis  Gold,  d/b/a  Dee 
Gold  Mining.  Elko  County.  NV. 
Glamis  Gold.  Inc.  S-  Glamis  Gold. 
Inc.  d/b/a  Marigold  Mining 
Humboldt  County.  NV:  August  26 
1998. 
TA-W-38.871:  Grant  Gty 

Manufacturing.  Grant  City.  MO: 
September  10,  1998. 
TA-W-36.760;  Pillowtex  Corp..  Opelika, 

AL:  August  19,  1998. 
TA-W-36.905:  Getchell  Gold  Corp.. 
Golconda.  NV:  August  3.  1998. 
TA-W-36.727:  Methode  Electronics. 
Inc..  East  Willingboro.  NJ:  August 
11,  1998. 
TA-W-36,884;  Pitman  Drilling,  Inc., 

Williston,  ND:  September  27,  1998. 
TA-W-36,663:  Excelsior  Manufacturing 
Co.,  Chambersburg,  PA:  July  29, 
1998. 
TA-W-36,B91 :  JPS  Converter  &■ 

Industrial  Corp.,  A  Subsidiary  of 
IPS  Textile,  Inc.,  Borden  Plant, 
Kingsport,  TN:  September  22,  1998. 
TA-W-35,674:  Bendorf  Services  S- 
Supplv  Co.,  Breckinridge,  TX:  July 
26.  1998. 
TA-W-36.942:  Magnolia  Garment  Corp., 
Magnolia.  MS:  September  27.  1998. 
TA-W-36.923:  Converter  Concepts,  Inc.. 
Pardeeville,  Wl:  September  24, 
1998. 
TA-W-36,883:  VF  Knitwear,  Inc., 
Bassett  Walker,  Brookneal,  VA: 
September  13,  1999. 
TA-W-36,833:  Donahue  Industries,  Inc., 

Lufkin,  TX:  August  27,  1998. 
TA-W-36,842;  Converse.  Inc., 

Lumberton,  NC:  September  7,  1998. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  n, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November, 
1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
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workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  DeterminaUoos  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-T/'iA-03339:  Milacron  Resin 

Abrasives.  Inc..  Carlisle,  PA 
NAFTA-TAA-033a9:  BHP  Minerals 

International,  Inc..  Center  for 

Minerals  Technology,  Reno.  NV 
NAFTA-TAA-03425:  Cooper  Cameron 

Corp..  Ville  Platte.  LA 
N/\FTA-TAA-03403:  Corrosion 

Technology  International  (CTI), 

Inc.,  Green  Bay,  Wl 
NAFTA-TAA-03343:  Talisman  Sugar 

Corp.,  Belle  Glade,  FL 
NAFTA-TAA-03360:  Logos  Neckwear, 

Inc.,  Paulsboro,  NJ 
NAFTA-TAA-03502:  Dimensions,  Inc., 

(DNZ  Limited),  Stitch 

Development — Product 

Development,  Reading,  PA 
NAFTA-TAA-03410:  Ray-Ban  Sun 

Optics,  Rochester,  NY 
NAFTA-T/iA-03393;  Turkey 

International.  Durham,  NC 
NAFTA-T/iA-03426:  KO  Therapeutic 

Services,  Inc.,  a/Ida  Kinetic 

Concepts,  Inc.,  San  Antonio,  TX 
NAFTA-TAA-03464:  Standard  Motors 

Products,  Dour  Seasons  Div., 

Dyersburg,  TN 
NAFTA-TAA-03505:  Western  States 

Machine  Co.,  Hamilton,  OH 
NAFTA-TAA-03501:  Fabric  Resources 

International  Ltd,  Mullins.  SC 
NAFTA-TAA-03478:  Chromium  Corp., 

Reciprocating  Engine  Components 

Div.,  Lufkin,  TX 


NAFTA-T/Ui-03306:  Pacific  Softwoods 

Co.,  Philomath.  OR 
NAFTA-TAA-03454;  Tektronix.  Inc.. 

Video  and  Networking  Div., 

Beaverton.  OR 
NAFTA-TAA-03457:  Converse,  Inc., 

Lumberton,  NC 
NAFTA-TAA-03447:  Zinplas  Corp.. 

Plating  Plant,  a/kia  Grand  Rapids 

Die  Cast,  Grtmt  Rapids,  MI 
NAFTA-TAA-03421:  UnitogCo 

(CINTAS),  Warrensburg,  MO 
NAFTA-TAA-03154:  Applied  Molded 

Products.  Watertoivn,  IW 
NAFTA-TAA-033S2:  Henry  Silverman 

Jewelers.  El  Paso.  TX 
NAFTA-TAA-03467:  General  Electric 

Bucyrus  Lamp  Plant,  Bucvrus,  OH 
NATFA-TAA-03537.  AS-B;  Glamis 

Gold,  Inc.,  Reno,  NV,  Glamis  Gold. 

Inc.,  d/b/a  Dee  Gold  Mining,  Elko  , 

County,  NV  and  Glamis  Gold.  Inc., 

and  Glamis  Gold.  Inc.,  d/b/a 

Marigold  Mining,  Humboldt 

County,  NV 
NAFTA-TAA-03444:  fanes  and  Vining, 

Inc..  Shoe  Last  Div..  Troy.  MO 
NAFTA-TAA-03503:  Rayovac  Corp.. 

Fennimore,  WI 
NAFTA-TAA-03470:  Highland  Forest 

Products,  Inc..  Sweet  Home.  OR 
NAFTA-TAA-O3480:  Unitron 

Industries,  Ltd.  Port  Huron.  MI 
NAFTA-TAA-03318:  Pabst  Engineering. 

Onalaskd,  WI 
The  investigation  revealed  that  the 
criteria  for  eUgibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-03524:  Cambior 

Exploration  USA.  Inc..  Sparks,  NV 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-03513:  Accuride  Corp.. 

Henderson.  KT 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production,  or  both  of  such  firm  or 
subdivision  have  decreased  absolutely. 
NAFrA-TAA-3494:  BTR  Sealing 

Systems.  Extrusion  Plant.  Maryville. 

TN 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated 
from  emplo>Tnent. 

AfBtmative  Determinadoo  NAFTA- 
TAA 

NAFTA-TAA-03459:  VF  Knitwear.  Inc./ 
Bassett-Walker,  Sparta.  Div.. 
Sparta.  NC:  September  13.  1998. 


NAFTA-TAA-03531,  A6-B:  Cone  Mills 

Corp  ,  Cliffside  Plant.  Cliffside.  NC. 

Havnes  Plant,  Henrietta.  NC  and 

Florence  Plant.  Forest  aty.  NC: 

lune  18.  1999. 
NAFTA-T/iA-^3308:  G.H.  Bass  6-  Co., 

South  Portland,  ME:  July  14,  1998 
NAFTA~TAA-03S10:  G.H.  6ass  6-  Co, 

Manati,  PR:  October  1,  1998. 
NAFTA-TAA-340B:  LD.  McFarland 

Co..  Sandpoint.  ID:  August  20. 

1998. 
NAFTA-TAA-03S04.  Filko  Automotive, 

Div.  of  Standard  Motor  Products, 

Bradenton,  FL:  September  13, 1998. 
NAFTA-TAA-03535,  A,  B,  C.  D:  Aalfs 

Manufacturing.  Inc.,  Lemars.  lA, 

Spencer.  LA,  Sioux  City,  lA. 

Sheldon.  lA  and  Yankton.  SD: 

September  30.  1998. 
NAFTA-TAA-03423:  Trinity  Industries. 

Inc..  Plant  »102.  Greemille.  PA:  July 

1.  1999. 
NAFTA-TAA-03468:  QRC  Corp.. 

Quaker  Rubber  Co..  Philadelphia. 

PA:  September  15.  1998. 
NAFTA-TAA-03528:  TowTiwear 

Garment  Co..  Inc..  Blairsville.  GA: 

October  20.  1998. 
NAFTA-TAA-03477:  Wyman-Gordon 

Forgings.  Inc..  Machine  Shop. 

Houston.  TX:  September 22.  1998 
NAFTA-TAA-03493:  Foster  Industries. 

Inc..  Wagener  Manufacturing  Co.. 

Wagener,  SC:  Octobers,  1998. 
NAFT.'\-TAA-O3450:  VF  Knitwear.  Inc./ 

Bassett-Walker.  Brookneal.  VA: 

September  13.  1998. 
NAFTA-TAA-03351:  Colorado  Contract 

Cut  and  Sew.  Denver.  CO:  August  5. 

1998. 
NAFTA-TA,4-0348I;  United DisUllers 

and  Vintners  North  America  /C'Dl'). 

Allen  Park.  MI:  September  30.  1998 
NAFTA-TAA-03440:  Rio  Grande 

Cutters.  El  Paso.  TX:  September  3. 

1998. 
NAFTA-TAA-03494A:  BTR  Sealing 

Systems.  Finishing  Plant.  Maryville. 

TN:  September  14.  1998 
N AFT A-TAA-03474:  North  State 

Garment  Co..  Inc..  Farmville.  NC: 

September  28.  1998. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November. 
1999.  Copies  of  these  detenninations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  Novemtier  19.  1999. 
Grant  D.  Beale. 

Program  Manager.  Office  of  Trade 
Adiustment  Assistance. 
IFR  Doc  99-31230  Filed  12-1-99:  8:45  ami 
aiLLMO  COOe  4S10-I0-H 
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DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

[TA-W-36.6001 

Copper  Range  Company,  White  Pine, 
Michigan;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Copper  Range  Company.  White 
Pine.  Michigan.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  die  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-36.600;  Copper  Range  Company 
White  Pine.  Michigan  (November 
15,  1999) 

Signed  at  Washington.  DC  this  17th  day  of 
November,  1999. 
Grant  D.  Beale. 

Program  Manager.  Office  of  Trade 
Adiustment  Assistance. 
IFR  Dot.  99-31232  Filed  12-1-99;  8:45  ami 

BILUNG  COCC  4S10-3O-II 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-3«,oeo] 

Mead  Corporation.  Mead  School  and 
Office  Products.  Binder  Department. 
Tablet  Department.  Paper  Filler 
Department.  Saint  Joseph.  Missouri; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  September  15.  1999. 
applicable  to  workers  of  Mead 
Corporation.  Binder  Department,  Mead 
School  and  Office  Products,  Saint 
Joseph,  Missouri.  The  notice  was 
published  in  the  Federal  Register  on 
October  14.  1999  (64  FR  55751). 

At  the  request  of  the  petitioner,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  binders, 
notebook  cases  and  planners.  New 
findings  show  that  worker  separations 
have  occurred  at  the  subject  firm's 


Tablet  and  Paper  Filler  Departments  at 
the  Saint  Joseph.  Missouri  plant. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Mead  Corporation,  Mead  School  and 
Office  Products  affected  by  increased 
imports.  Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  the  workers  of  the  Tablet  and 
Paper  Filler  Departments. 

The  amended  notice  applicable  to 
TA-W-36.080  is  hereby  issued  as 
follows; 

All  workers  of  Mead  Corporation.  Mead 
School  and  Office  Products.  Binder 
Department.  Tablet  Department  and  Paper 
Filler  Department.  Saint  Joseph.  Missouri, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March'25. 1998 
through  September  15.  2001.  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C  this  I8lh  day 
of  November  1999. 
Grant  D.  Beale. 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31237  Filed  12-1-99;  8:45  ami 
BtLUNG  CODE  451 IMO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-36.692] 

Smith  Tool  Ponca  City,  Oklahoma; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Smith  Tool.  Ponca  Qty.  Oklahoma. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-36.692:  Smitii  Tool  Ponca  City, 
Oklahoma  (November  15. 1999) 

Signed  at  Washington.  DC  this  1 7lh  day  of 
November.  1999. 
Grant  D.  Beaie, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31231  Filed  12-1-99:  8:45  ami 
BIUJNQ  COOe  4S10-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-36.127] 

TrI-Pro  Cedar  Products,  Spokane, 
Washington:  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  October  25, 
1999,  an  attorney  for  the  petitioners 
(hereafter  referred  to  as  petitioners) 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  August  27, 
1999  and  published  in  the  Federal 
Register  on  September  29. 1999  (64  FR 
52539). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the 
determination  complained  of  was  based 
on  a  mistake  in  the  determination  of 
facts  not  previously  considered:  or 

(3)  If ,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  findings  show  that 
the  workers  were  primarily  engaged  in 
employment  related  to  the  production  of 
cedar  products. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantiy"  test  of  the  increased 
import  criterion  of  the  Group  EligibiUty 
Requirements  of  the  Trade  Act  was  not 
met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 

The  Department's  survey  of  the  Tri- 
Pro  Cedar  Products'  customers  shows 
that  none  of  the  customers  were 
decreasing  purchases  from  Tri-Pro 
Cedar  or  increasing  their  reliance  on 
impart  purchases  of  articles  like  or 
directly  competitive  with  those 
produced  at  the  Spokane  mill.  Other 
findings  show  that  the  company  chose 
to  close  the  Spokane  mill  and  shift 
production  of  cedar  prodi^ts  to  another 
domestic  facility. 

The  petitioners  assert  that  in  order  for 
the  subject  firm  to  compete  with  the 
price  advantage  of  imports  over  their 
product,  production  at  Tri-Pro  Cedar 
was  consolidated.  The  company  could 
not  switch  to  alternate  production  of 
spruce/pine  fir  products  because  the 
price  advantage  imports  held  would 
have  made  production  of  those  items 
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improfitable.  The  petitioners  believe 
TAA  certification  should  also  be  given 
when  a  company  cedes  to  imports 
products  which  it  is  capable  of 
completion  at  the  local  facility  when  the 
advantages  imports  hold  make  such 
manufacturing  economically  unfeasible. 

The  Department  caimot  issue  a 
worker  group  certification  based  on 
speculation  of  what  could  have  been 
produced  at  the  workers'  firm.  Rather, 
the  Trade  Act  of  1974.  as  amended, 
requires  the  Department  to  examine  the 
impact  of  imports  of  articles  like  or 
directiy  competitive  with  those 
produced  by  the  petitioning  workers' 
firm.  Furthermore,  price  is  not  a 
criterion  for  a  worker  group  certification 
imder  the  Trade  Act  of  1974,  as 
amended. 

The  petitioners  cite  a  Court  case  that 
they  believe  to  be  analogous  to  their 
situation.  United  Electrical,  Radio  and 
Machine  Workers  of  America  v.  U.S. 
Department  of  Labor,  which  sustained 
Labor's  certification  of  a  company  that 
produced  railway  systems  when  the 
company  substituted  imports  for 
manufacturing  done  at  the  plant. 

In  the  Court  case  cited  by  the 
petitioners,  the  worker  group  was 
certified  based  on  the  finding  that  the 
subject  firm  substituted  imports  for 
production  that  was  formerly  done  at 
the  workers'  firm.  That  is  not  the  case 
for  the  workers  of  Tri-Pro  Cedar 
Products;  there  were  no  company 
imports  of  articles  like  or  directly 
competitive  with  those  produced  at  the 
Spokane  mill. 

The  petitioners  add  that  they  beUeve 
that  workers  in  the  wood  products 
industry  are  exactly  the  type  of  workers 
that  Congress  intended  to  benefit  from 
the  TAA  program. 

In  accordance  with  the  Trade  Act  of 
1974.  as  amended,  the  Department  does 
not  conduct  its  TAA  investigation  on  an 
industry-wide  basis. 

ConclusioD 

After  review  of  the  application  and 
investigative  fijidings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  17th  day  of 
November  1999. 
GnnI  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc  99-31235  Filed  12-1-99:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-36.743) 

Universal  Music  &  Video  Distribution, 
Incorporated  Illinois  Returns 
Processing  Center  Pinckneyville, 
Illinois;  DIsmisall  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Universal  Music  &  Vedeo 
Distribution.  Incorporated.  Illinois 
Returns  Processing  Center. 
Pinckneyville.  Illinois.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-36.743;  Universal  Music  St  Video 

Distribution.  Incorporated.  UUnois 

Returns  Processing  Center. 

Pinckneyville,  Illinois  (November 

18, 1999) 

Signed  at  Washington,  DC  this  19th  of 
November.  1999. 
Grant  O.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31233  Filed  12-1-99:  8:45  am] 
BLLMG  COOE  (SIO-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-aOSOl 

Mead  Corporatton.  Mead  School  and 
Office  Products.  Binder  Department, 
Tablet  Department.  Paper  Filler 
Department.  Saint  Joseph.  Missouri; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA— 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a). 
Subchapter  D.  Chapter  2.  Tide  n.  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA — Transitional 
Adjustment  Assistance  on  September 
15. 1999.  applicable  to  workers  of  Mead 
Corporation.  Klead  School  and  Office 
Products.  Binder  Department  located  in 
Saint  Joseph.  Missouri.  The  notice  was 
pablished  in  the  Federal  Register  on 
October  14. 1999  (64  FR  55753). 

At  the  request  of  the  petitioner,  the 
Department  reviewed  the  certification 


for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  binders, 
notebook  cases  and  plaimers.  New 
finding.s  show  that  worker  separations 
have  occurred  at  the  subject  firm's 
Tablet  and  Paper  Filler  Departments  at 
the  Saint  Joseph,  Missouri  plant. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Mead  Corporation,  Mead  School  and 
Office  Products  affected  by  the  shift  [in 
production  to  Mexico.  Accordingly,  the 
Department  is  amending  the  worker 
certification  to  include  the  workers  of 
the  Tablet  and  Paper  Filler  Departments 

The  amended  notice  applicable  to 
NAFTA-3050  is  hereby  issued  as 
follows: 

All  workers  of  Mead  Corporation.  Mead 
School  and  Office  Products,  Binder 
Department,  Tablet  Department  and  Paper 
Filler  Department.  Saint  Joseph,  Missouri, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  24.  1998 
through  September  15.  2001.  are  eligible  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington,  DC  this  18th  day  of 
November  1999, 
Grant  0.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc  99-31236  Filed  12-1-99;  8:45  ami 
BILUNS  CODE  4S1(l-ai>-ll 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3390] 

RAMA  Group  of  Companies,  Inc. 
Charm  Graphics  Cheektowaga,  New 
York;  Notice  of  Termination  of 
Investigation 

Pursuant  to  ritle  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
cx)nceming  transitional  adjustment 
assistance,  hereinafter  called  NAFT- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  2,  Title  11,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2331),  an  investigation  was  initiated  on 
August  18, 1999,  in  response  to  a 
petition  filed  on  the  same  date  on  behalf 
of  RAMA  Group  of  Companies,  Inc., 
Charm  Graphics,  Cheektowaga,  New 
York. 

A  certification  applicable  to  workers 
at  the  subject  firm  was  issued  on 
September  23,  1999,  and  is  curientiy  in 
effect  (NAFT-3458).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 
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Signed  in  Wuhington.  DC  Ibis  zgth  day  of 
October,  1999. 
Edward  A.  TomcUck. 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
IFR  IDoc.  99-31234  Filed  12-1-99;  8:45  ami 
BI^JHO  CODE  4i1»-a0-ll 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Mealtfi:  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  and  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSHI.  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  January'  18  and  19.  2000.  in  Room 
N3437  A-D  of  the  Department  of  Labor 
Building  located  at  200  Constitution 
Avenue  NW.  Washington.  DC.  The 
meeting  is  open  to  the  public  and  will 
begin  at  1  p.m.  lasting  until 
approximately  5  p.m.  the  first  day, 
January  18.  On  January  19.  the  meeting 
will  begin  at  8:30  a.m.  and  last  until 
appro.ximately  4  p.m. 

During  its  November  1998  meeting. 
NACOSH  decided  that  one  of  its  areas 
of  activity  over  the  next  two  years 
would  be  to  study  OSHAs  standards 
development  process.  The  Committee 
plans  to  complete  this  study  at  its 
January  meeting  by  talking  with 
regulators  from  other  federal  agencies  to 
discuss  their  standards  setting  processes 
and  any  simplification  they  may  have 
developed  that  might  have  applicability,' 
for  OSHA.  Representatives  of  the 
Customer  Products  Safety  Commission, 
Department  of  Energy,  Department  of 
Transportation,  Environmental 
Protection  Agency  and  the  Food  and 
Drug  Administration  have  been  invited 
to  participate  in  a  panel  discussion  on 
Tuesday.  January  18. 

Other  agenda  items  will  include:  an 
overview  of  current  activities  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  bistitute  for  OccupationaJ 
Safety  and  Health  (OIOSH),  a  discussion 
of  the  validation  of  a  form  to  evaluate 
safety  and  health  programs,  a  discussion 
of  OSHAs  training  institute,  and 
workgroup  reports. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 


submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  memt)ers  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  cover  a 
wide  variety  of  subjects  in  a  short 
period  of  time,  there  is  usually 
insufficient  time  on  the  agenda  for 
members  of  the  public  to  address  the 
committee  orally.  However,  any  such 
requests  will  be  considered  by  the  Chair 
who  will  determine  whether  or  not  time 
permits.  Any  requests  to  make  an  oral 
presentation  should  stale  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  of  the  content  of  the 
presentation,  individuals  with 
disabilities  who  need  special 
accommodations  should  contact 
Theresa  Berry  (phone:  202-693-1999; 
FAX;  202-693-1634)  one  week  before 
the  meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
693-2350).  For  additional  information 
contact:  Joanne  Goodell.  Occupational 
Safety  and  Health  Administration 
(OSHA);  Room  N3641,  200  Constitution 
Avenue  NW,  Washington,  DC  20210 
(phone:  202-693-2400;  FAX:  202-693- 
1641;  e-mail  joanne.goodell@osha.gov; 
or  at  www.osha.gov). 

Signed  al  Washington,  DC,  this  24tfa  day  of 
November,  1999. 
Charles  N.  latbvn. 

Assistant  Secretary  of  Labor  for  Occupationat 
Safety  and  Health . 

IFR  Doc.  90-31303  Filed  12-1-99;  8:45  am] 

MUMO  COCE  WIO-M-a 


NUCLEAR  REGULATORY 
COMMISSION 


[Oockal  No.  50-461) 

Illinois  Power  Company  (Clinton 
Power  Station);  Order  Approving 
Transfer  of  License  and  Conforming 
Amendment 

I. 

Illinois  Power  Company  (IP  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-62,  which 
authorizes  operation  of  the  Clinton 
Power  StaUon  (CPS  or  the  facility)  at 
steady-state  power  levels  not  in  excess 
of  2894  megawatts  thermal.  The  facility 
is  located  at  the  licensee's  site  in  DeWitt 
County.  Illinois.  The  license  authorizes 
IP  to  maintain  and  operate  the  facility. 


n. 

Under  cover  of  a  letter  dated  July  23. 
1999.  IP  and  AmeiGen  Energy 
Company,  LLC,  jointly  submitted  an 
application  requesting  approval  of  the 
proposed  transfer  of  the  CPS  facility 
operating  license  to  AmerGen  Energy 
Company,  LLC.  The  licensee  and 
AmerGen  also  jointly  submitted  an 
application  for  a  conforming 
amendment  to  reflect  the  transfer. 
Supplemental  information  was  provided 
under  cover  of  letters  dated  July  30, 
August  9.  August  20,  October  7.  and 
October  11.  1999  Hereinafter,  the  July 
23.  1999,  license  transfer  application 
and  supplemental  information  will  be 
referred  to  collectively  as  the 
"application." 

AmerGen  is  a  limited  liability 
company  that  was  formed  to  acquire 
and  operate  nuclear  power  plants  in  the 
United  States.  PECO  Energy  Company 
(PECO)  and  British  Energy.  Inc.  each 
oivn  a  50-percent  interest  in  AmerGen. 
British  Energy,  Inc..  is  a  wholly-owned 
subsidiary  of  British  Energy,  pic.  After 
completion  of  the  proposed  transfer. 
AmerGen  would  be  the  sole  owner  and 
operator  of  CPS.  The  conforming 
amendment  would  remove  the  current 
licensee  and  the  antitrust  license 
conditions,  applicable  to  IP.  from  the 
facility  operating  license  and  would  add 
AmerGen  in  place  of  IP. 

Approval  of  the  transfer  of  the  facility 
operating  license  and  the  conforming 
license  amendment  was  requested  by  BP 
and  AmerGen  pursuant  to  10  CFR  50.80 
and  50.90.  Notice  of  the  application  for 
approval  and  an  opportunity  for  a 
hearing  was  pubUshed  in  the  Federal 
Register  on  August  19.  1999  (64  FR 
45290).  The  Commission  received  one 
set  of  comments  dated  September  20 
and  November  2. 1999.  fi-om  The 
Environmental  Law  and  Policy  Center  of 
the  Midwest  and  forwarded  those 
comments  to  the  NRC  staff  for  its 
consideration,  and  also  to  IP  and 
AmeiGen.  The  comments  contained  in 
those  letters  are  addressed  in  the  slafTs 
safety  evaluaiion  dated  November  24, 
1999. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  in  the  application  by 
IP  and  AmerGen,  and  other  information 
before  the  Commission,  and  relying 
upon  the  representations  and 
agreements  contained  in  the 
application,  the  NRC  staff  has 
determined  that  AmeiGen  is  qualified  to 
hold  the  license  and  that  the  transfer  of 
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the  license  to  AmeiGen  is  otherwise 
consistent  with  applicable  provisions  of 
law.  regulations,  and  orders  issued  by 
the  Commission,  subject  to  the 
conditions  set  forth  below.  The  NRC 
staff  has  further  found  that  the 
application  for  the  proposed  license 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  rules  and 
regulations  set  forth  in  10  CFR  Chapter 
1 ;  the  facility  will  operate  in  conformity 
with  the  application,  the  provisions  of 
the  Act  and  the  rules  and  regulations  of 
the  Commission;  there  is  reasonable 
a.ssurance  that  the  activities  authorized 
by  the  proposed  license  amendment  can 
be  conducted  without  endangering  the 
health  and  safety  of  the  public  and  that 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations:  the  issuance  of  the 
proposed  license  amendment  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public:  and  the  issuance  of  the 
proposed  license  amendment  will  be  in 
accordance  with  10  CFR  Part  51  of  the 
Commission's  regulations  and  all 
applicable  requirements  have  been 
satisfied.  The  findings  set  forth  above 
are  supported  by  the  staffs  safety 
evaluation  dated  November  24, 1999. 

m. 

Accordingly,  pursuant  to  Sections 
161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954.  as  amended.  42 
use.  2201(b).  2201(i),  and  2234,  and 
10  CFR  50.80.  /( is  hertiby  ordered  that 
the  transfer  of  the  license  as  described 
herein  to  AmerGen  is  approved,  subject 
to  the  following  conditions: 

(1)  The  AmerGen  Limited  Liability 
Company  Agreement  dated  August  18, 
1997,  and  any  subsequent  amendments 
thereto  as  of  the  date  of  this  Order,  may 
not  be  modified  in  any  material  respect 
concerning  decision-making  authority 
over  "safety  issues"  as  defined  therein 
without  the  prior  written  consent  of  the 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(2)  At  least  half  of  the  members  of 
AmerGen's  Management  Committee 
shall  be  appointed  by  a  nonforeign 
member  group,  all  of  which  appointees 
shall  be  U.S.  citizens. 

(3)  The  Chief  Executive  Officer  (CEO). 
Chief  Nuclear  Officer  (CNO)  (if  someone 
other  than  the  CEO),  and  Chairman  of 
the  Management  Committee  of 
AmerGen  shall  be  U.S.  citizens.  These 
individuals  shall  have  the  responsibility 
and  exclusive  authority  to  ensure,  and 
shall  ensure,  that  the  business  and 
activities  of  AmeiGen  with  respect  to 
the  CPS  license  are  at  all  times 


conducted  in  a  manner  consistent  with 
the  protection  of  the  public  health  and 
safety  and  common  defense  and  security 
of  the  United  Stales. 

(4)  AmeiGen  shall  cause  to  be 
transmitted  to  the  Director.  Office  of 
Nuclear  Reactor  Regulation,  within  30 
days  of  filing  with  the  U.S.  Securities 
and  Exchange  Commission,  any 
Schedules  13D  or  13G  filed  pursuant  to 
the  Securities  Exchange  Act  of  1934  that 
disclose  beneficial  ownership  of  any 
registered  class  of  PECO  stock. 

(5)  AmerGen  is  required  to  provide 
decommissioning  funding  assurance  of 
no  less  than  $210  million,  after  payment 
of  any  taxes,  that  will  be  deposited  in 
the  decommissioning  trust  fund  for  CPS 
at  the  time  of  CPS's  transfer  to 
AmerGen. 

(6)  The  decommissioning  trust 
agreement  for  CPS  must  be  in  a  form 
acceptable  to  the  NRC. 

(7)  With  respect  to  the 
decommissioning  trust  fimd. 
investments  in  the  securities  or  other 
obligations  of  PECO,  British  Energy. 
Inc.,  AmeiGen.  or  affiUales  thereof,  or 
their  successors  or  assigns  shall  be 
prohibited.  Except  for  investments  tied 
to  market  indexes  or  other  nonnuclear 
sector  mutual  funds,  investments  in  any 
entity  owning  one  or  more  nuclear 
power  plants  are  prohibited. 

(8)  The  decommissioning  trust 
agreement  for  CPS  must  provide  that  no 
disbursements  or  payments  from  the 
trust  shall  be  made  by  the  trustee  until 
the  trustee  has  first  given  the  NRC  30 
davs  prior  written  notice  of  payTnent. 
The  decommissioning  trust  agreement 
shall  further  contain  a  provision  that  no 
disbursements  or  payments  from  the 
trust  shall  be  made  if  the  trustee 
receives  prior  written  notice  of  objection 
from  the  Director.  Office  of  Nuclear 
Reactor  Rraulation. 

(9)  The  decommissioning  trust 
agreement  must  provide  that  the 
agreement  caxmot  be  amended  in  any 
material  respect  without  the  prior 
vo-itten  consent  of  the  Director,  Office  of 
Nuclear  Reactor  Regulation 

(10)  The  appropriate  section  of  the 
decommissioning  trust  agreement  shall 
reflect  that  the  trustee,  investment 
advisor,  or  anyone  else  directing  the 
investments  made  in  the  trust  shall 
adhere  to  a  "prudent  investor"  standard, 
as  specified  in  18  CFR  35, 32(a)(3)  of  the 
Federal  Energy  Regulator>' 
Commission's  regulations. 

(n)  AmerGen  shall  take  all  necessary 
steps  to  ensure  that  the 
decommissioning  trust  is  maintained  in 
accordance  with  the  application  for 
approval  of  the  transfer  of  the  Clinton 
license  and  the  requirements  of  this 
Order  approving  the  transfer,  and 


consistent  with  the  safety  evaluation 
supporting  this  Order. 

(12)  AmeiGen  shall  take  no  action  to 
cause  PECO  or  British  Energy,  tac.  to 
void,  cancel,  or  diminish  the  S110 
million  contingency  commitment  from 
PECO  and  British  Energy,  pic.  the 
existence  of  which  is  represented  in  the 
application,  or  cause  them  to  fail  to 
perform  or  impair  their  performance 
under  the  commitment,  or  remove  or 
interfere  with  AmeiGen's  ability  to  draw 
upon  the  commitment.  Also.  AmeiGen 
shall  inform  the  NRC  in  writing  at  any 
time  that  it  draws  upon  the  $110  million 
commitment. 

(13)  AmerGen  shall,  prior  to  the 
completion  of  the  sale  and  transfer  of 
CPS  to  it.  provide  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  satisfactory 
documentary  evidence  that  AmerGen 
has  obtained  the  appropriate  amount  of 
insurance  required  of  licensees  under  10 
CFR  Part  140  of  the  Commission's 
regulations. 

(14)  After  receipt  of  all  required 
regulatory  approvals  of  the  transfer  of 
CPS.  IP  and  AmerGen  shall  inform  the 
Director.  Office  of  Nuclear  Regulation, 
in  writing  of  such  receipt  within  five 
business  days,  and  of  the  date  of  the 
closing  of  the  sale  and  transfer  of  CPS 
no  later  than  seven  business  days  prior 
to  the  date  of  closing.  Should  the 
transfer  of  the  license  not  be  completed 
by  December  31 .  2000.  this  Order  shall 
become  null  and  void,  provided, 
however,  on  written  application  and  for 
good  cause  shown,  such  date  may  in 
writing  be  extended. 

It  is  further  ordered  that,  consistent 
with  10  CFR  2.1315(b).  a  license 
amendment  that  makes  changes,  as 
indicated  in  Enclosure  2  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  license  to  reflect  the  subject  license 
transfer  is  approved.  The  amendment 
shall  be  issued  and  made  effective  al  the 
time  the  proposed  license  transfer  is 
completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respecl  to  this 
Order,  see  the  initial  application  dated 
July  23. 1999,  and  supplemental 
submittals  dated  July  30,  August  9. 
August  20.  October  7,  and  October  1 1 . 
1999.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelmao  Building, 
2120  L  Street,  MV.,  Washington,  DC. 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.im;  gov). 

Dated  al  Rockrille.  Morjland.  Ibis  24th  day 
of  November  1999. 
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For  the  Nuclear  Regulatory  Commission. 
Brian  W.  Sharon, 

Acting  Director.  Office  of  Nuclear  Reactor 

Regulation. 

IFR  Dnr.  99-31269  Filed  12-1-99:  8:45  ami 
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DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

[Public  Notica:  3164J 

Extenslort  of  tt)e  Restrtction  on  the  Use 
of  United  States  Passports  for  Travel 
to,  in,  or  Through  Libya 

On  December  11. 1981.  pursuant  to 
the  authority  of  22  U.S.C.  211a  and 
Executive  oider  11295  (31  FR  10603). 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports 
were  declared  invalid  for  travel  to.  in. 
or  through  Libya  unless  specifically 
validated  for  such  travel.  This 
restriction  has  been  renewed  yearly 
because  of  the  unsettled  relations 
between  the  United  States  and  the 
Government  of  Libya  and  the  possibility 
of  hostile  acts  against  Americans  in 
Libya. 

The  American  Embassy  in  Tripoli 
remains  closed,  thus  preventing  the 
United  States  from  providing  routine 
diplomatic  protection  or  consular 
assistance  to  Americans  who  may  travel 
to  Libya. 

In  light  of  these  events  and 
circumstances.  I  have  determined  that 
Ubya continues  to  bean  area  "*  '   " 
where  there  is  imminent  danger  to  the 
pubUc  health  or  physical  safety  of 
United  States  travelers"  within  the 
meaning  of  22  U.S.C.  221a  and  22  C.F.R. 
51.73(a)(3). 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  travel 
to.  in  or  througl\  Libya  unless 
specifically  validated  for  such  travel 
under  the  authoritj'  of  the  Secretary  of 
State. 

The  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  midnight 
November  24.  2000.  unless  extended  or 
sooner  revoked  by  Public  Notice. 

Dated:  November  24,  1999, 
Madeleine  Albright, 
Secretary  of  Stale. 
IFR  Doc.  99-31379  Filed  11-30-99;  AM  pm| 
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DEPAHTMEMT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6526] 

Notlc«  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1998- 
2000  Volvo  S70  Passenger  Cars  Are 
Eligible  for  importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1998-2000 
Volvo  S70  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  document  annotmces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1998-2000 
Volvo  S70  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  vrith  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  slandwds. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  3.  2000. 
ADDRESSES:  Comments  should  refer  to 
the  docket  nimiber  and  notice  nimiber. 
and  be  submitted  to;  Docket 
Management.  Room  PL-401. 400 
Seventh  St..  SW.  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  EntwisUe.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiu'ed  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 


importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rraister. 

Champagne  Imports  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1998-2000  Volvo  S70  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1998-2000  Volvo  S70  passenger  cars 
that  were  manu/actiu^d  for  importation 
into,  and  sale  in.  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  1998-20()b 
Volvo  S70  passenger  cars  to  their  U.S.- 
certified  counterparts,  and  foimd  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1998-2000  Volvo  S70  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  maimer  as  their 
U.S.  certified  coimterparts.  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1998-2000  Volvo  S70 
passenger  cars  are  identical  to  their  U.S. 
certified  coimterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence. 
'   '    '.  \03  Defrosting  and  Befogging 
Systems.  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems.  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 
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Additionally,  petitioner  states  that  the 
vehicle  comply  with  the  Bumper 
Standard  found  at  49  CFR  Part  581  and 
with  the  Theft  Prevention  Standard 
found  at  49  CFR  Part  541. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  bolt  warniiig  lamp  that  displays 
the  appropriate  s>'mbol;  (c)  recalibration 
of  the  speedometer/odometer  to  show 
distance  in  miles  and  speed  in  miles  per 
hour. 

Standard  No.  108  Lamps,  Reflective 
De\ices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S- 
modol  front  and  rear  sidemarker/ 
reflector  assemblies:  (c)  installation  of 
U.S. -model  taillamp  assemblies;  (d) 
installation  of  a  high  mounted  stop 
lamp  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor:  (b) 
installation  of  an  ignition  switch 
atnuated  seat  belt  warning  lamp  and 
buzzer;  (cj  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components 
on  vehicles  that  are  not  already  so 
equipped.  The  petitioner  states  that  the 
vehicles  are  equipped  with  combination 
lap  and  shoulder  belts  that  adjust  by 
means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  the  front  outboard  seating  positions, 
with  combination  lap  and  shoulder 
restraints  that  release  by  means  of  a 
single  push  button  at  the  rear  outboard 
seating  positioiis,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position. 


Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
door  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line. 

The  petitioner  also  states  that  all 
vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  they  are 
equipped  with  anti-theft  devices  in 
compliance  and  modified  if  necessary. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St..  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.)  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date^To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority' 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  deiagations  of  authority 
at  49  CFR  1.50  and  501.8. 

Is.sued  on:  November  29.  1999. 
Marilynne  lacobs. 

Director.  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  99-31298  Filed  12-1-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6524] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1996 
Ford  Escort  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1996  Ford 
Escort  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  a  1996  Ford 
Escort  manufactured  for  sale  in 


Nicaragua  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  Slates  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for  sale  in 
the  United  States  and  that  was  certified 
by  its  manufacturer  as  complying  with 
the  safety  standards,  and  (2)  it  is  capable 
of  being  readily  altered  to  conform  to 
the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  January  3.  2000, 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401 .  400 
Seventh  St..  SW.  Washington.  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (i02-366- 
3106). 
SUPPLEMENTARY  INFORMATKM: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admis.<ion 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592  A.s 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  \  ehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies.  LLC.  of  Baltimore. 
Marvland  ("I.K.  ")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1996  Ford  Escort 
passenger  cars  manufactured  for  sale  in 
Nicaragua  are  eligible  for  importation 
into  the  United  States.  The  vehicle 
which  J.K.  believes  is  substantially 
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similar  is  the  1996  Ford  Escort  that  was 

manufactured  for  safe  in  llie  United 
States  and  certified  by  its  manufactiuer. 
Ford  Motor  Company,  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety'  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1996 
Ford  Escort  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
10  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

|.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1996  Ford  Escort, 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1996  Ford  Escort 
is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  101  Controls:  and 
Displays.  102  Transmission  Shift  Lever 

Sequence 103  Defrosting  and 

Defogging  Systems.  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses.  108  Lamps.  Reflective  Devices 
and  Associated  Equipment,  109  New 
Pneumatic  Tires,  110  Tire  Selection  and 
Rims.  Ill  Rearview Mirror,  113  Hood 
Latch  Systems.  114  Theft  Protection. 
116  Brake  Fluid,  118  Power  Window 
Systems.  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
from  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement.  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection,  209  Seat 
Belt  Assemblies,  210  Seat  Belt  Assembly 
Anchorages.  212  Windshield  Retention, 
214  Side  Impact  Protection,  216  Roof 
Crush  Resistance,  219  Windshield  Zone 
Intrusion.  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  complies  with  the  Bumper 
Standard  at  49  CFR  Part  581  and  with 
the  Theft  Prevention  Standard  at  49  CFR 
Part  541. 

The  petitioner  states  that  the  only 
modification  that  must  be  made  to  the 
vehicle  is  the  addition  of  a  vehicle 
identification  number  plate  that  meets 
the  requirements  of  49  CFR  Part  585. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 


Traffic  Safely  Administration.  Room 
5109,  400  Seventh  Steeet,  SW, 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  3ai41(aUl|(A|  and 
(b)ll);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  150  and  501.8. 

Issued  on:  November  29.  1999. 
Marilynne  facobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  9»-31299  Filed  12-1-99:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA),  DOT 

(Docket  No.  RSPA-99-S611;  Notice  19] 

Pipallne  Satety:  Intent  To  Approve 
Projact  and  Environmental 
Assassment  for  ttie  Northwest  Pipeline 
Corporation;  Pipeline  Risk 
Management  Demonstration  Project 

AGENCY:  Office  of  Pipeline  Safety. 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  of  intent  to  approve 
project  and  environmental  assessment. 

SUMMARY:  As  part  of  its  Congressional 
mandate  to  conduct  a  Risk  Management 
Demonstration  Program,  the  Office  of 
Pipeline  Safety  (OPS)  has  been 
authorized  to  conduct  demonstration 
projects  with  pipeline  operators  to 
determine  how  risk  management  might 
be  used  to  complement  and  improve  the 
existing  Federal  pipeline  safety 
regulatory  process.  This  Notice 
announces  OPS's  intent  to  approve 
Northwest  PipeUne  Corporation  (a  part 
of  Williams  Gas  Pipeline)  as  a 
participant  in  the  Pipeline  Risk 
Management  Demonstration  Program. 
This  Notice  also  provides  an 
environmental  assessment  of 
Northwest's  demonstration  project 
Based  on  this  environmental 
assessment,  OPS  has  preliminarily 
concluded  that  this  proposed  project 
will  not  have  significant  environmental 
impacts. 


This  Notice  explains  OPS's  rationale 
for  approving  this  project,  and 
summarizes  the  demonstration  project 
provisions  that  would  go  into  effect 
once  OPS  issues  an  order  approving 
Northwest  as  a  Demonstration  Program 
participant.  OPS  seeks  public  comment 
on  the  proposed  demonstration  project 
so  that  it  may  consider  and  address 
these  comments  before  approving  the 
project.  The  Northwest  demonstration 
project  is  one  of  several  projects  OPS 
plans  to  approve  and  monitor  in 
assessing  risk  management  as  a 
component  of  the  Federal  pipeline 
safety  regulatory  program. 
AOORESSES:  OPS  requests  that 
comments  to  this  Notice  or  about  this 
environmental  assessment  be  submitted 
on  or  before  January  3,  2000  so  they  can 
be  considered  before  project  approval. 
However,  comments  on  this  or  any  other 
demonstration  project  will  be  accepted 
in  the  Docket  throughout  the  4-year 
demonstration  period.  Written 
comments  shoiild  be  sent  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation.  Plaza  401,  400  Seventh 
Street.  SW..  Washington,  DC  20590- 
0001.  Comments  should  identify  the 
docket  number  RSPA-99-56 11.  Persons 
should  submit  the  original  comment 
document  and  one  (1)  copy.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  must  include 
a  self-addressed  stamped  postcard.  The 
Dockets  Facility  is  located  on  the  plaza 
level  of  the  Nassif  Building  in  Room 
401.  400  Seventh  Street.  SW.. 
Washington.  DC.  The  Dockets  Facility  is 
open  from  10:00  a.m.  to  5:00  p.m., 
Monday  through  Friday,  excep'  on 
Federal  holidays.  You  may  also  submit 
comments  to  the  docket  electronically. 
To  do  so.  log  on  to  the  DMS  Web  at 
http://dms.dot.gov.  Click  on  Help  & 
Information  to  obtain  instructions  for 
filing  a  document  electronically. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen.  OPS.  (202)  366-»572, 
regarding  the  subject  matter  of  this 
Notice.  Contact  the  Dockets  Unit,  (202) 
366-5046,  for  docket  material. 
Comments  may  also  be  reviewed  online 
at  the  DOT  Docket  Management  System 
website  at  http://dms.dol.gov/. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

The  Office  of  Pipeline  Safety  (OPS)  is 
the  Federal  regulator)'  body  overseeing 
pipeline  safety.  As  a  critical  component 
of  its  Federal  mandate.  OPS  administers 
and  enforces  a  broad  range  of 
regulations  governing  safety  and 
environmental  protection  of  pipelines. 
These  regulations  have  contributed  to  a 
good  pipeline  industry  safety  record  by 
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assuring  that  risks  associated  with 
pipeline  design,  construction, 
operatioiui.  and  maintenance  are 
understood,  managed,  and  reduced. 
Preserving  and  improving  this  safety 
record  is  OPS's  top  priority.  On  the 
basis  of  extensive  research,  and  the 
experience  of  both  government  and 
industry,  OPS  believes  that  a  risk 
management  approach,  properly 
implemented  and  monitored,  offers 
opportimities  to  achieve: 

(1 )  Superior  safety,  environmental 
protection,  and  service  reliability; 

(2)  Increased  pipeline  operation 
efficiency  and  improved  efficiency  and 
utilization  of  industry  and  government 
resources:  and 

(3)  Improved  communication  and 
dialogue  among  industry,  the 
government,  and  other  stakeholders. 

A  key  benefit  of  this  approach  is  the 
opportunity  for  greater  levels  of  public 
participation. 

As  authorized  by  Congress,  OPS  is 
conducting  a  structured  Demonstration 
Program  to  evaluate  the  use  of  a 
comprehensive  risk  management 
approach  in  the  operations  and 
regulation  of  interstate  pipeline 
facilities.  This  evaluation  will  be 
performed  under  strictly  controlled 
conditions  through  a  set  of 
Demonstration  Projects  to  be  conducted 
with  interstate  pipeline  operators.  A 
Presidential  Directive  to  the  Secretary  of 
Transportation  (October  16, 1996)  stated 
that  in  implementing  the  Pipeline  Risk 
Management  Demonstration  Program: 
'The  Secretary  shall  require  each 
project  to  achieve  superior  levels  of 
public  safety  and  environmental 
protection  when  compared  with 
regulatory  requirements  that  otherwise 
would  apply."  Thus,  the  process  to 
select  operators  for  this  Demonstration 
F^ogram  involves  a  comprehensive 
review  to  ensure  that  the  proposed 
project  will  provide  the  superior  safety 
and  environmental  protection  required 
by  this  Directive.  OPS  may  exempt  a 
participating  operator  from  particular 
regulations  if  the  operator  needs  such 
flexibility  in  implementing  a 
comprehensive  risk  management 
program:  however,  regulatory 
exemption  is  neither  a  goal  nor 
requirement  of  the  Demonstration 
Program.  This  document  summarizes 
the  key  points  of  this  review  for 
Northwest's  demonstration  project,  and 
evaluates  the  safety  and  environmental 
impacts  of  this  proposed  project. 

2,  OPS  EvaluaUoD  of  Northwest's 
Demonstration  Project  Proposal 

Using  the  consultative  process 
descritied  in  Appendix  A  of  the 
Requests  for  Application  for  the 


Pipeline  Risk  Management 
Demonstration  Program  (62  FR  14719), 
published  on  March  27, 1997.  OPS  has 
reached  agreement  with  Nocthwest  on 
the  provisions  for  a  demonstration 
project  covering  Northwest's  entire 
transmission  pipeline  system  that  OPS 
regulates.  This  section  summarizes  the 
key  points  considered  in  evaluating  the 
Northwest  demonstration  project. 

Company  History  and  Record 

Northwest  Pipeline  Corporation 
operates  approximately  3,900  miles  of 
interstate  natural  gas  transmission  line 
running  through  six  western  Status, 
originating  at  the  Canadian  border  near 
Sumas.  Washington.  The  pipeline 
traverses  the  populated  regions  of 
western  Washington  and  Oregon, 
through  the  agricultural  areas  of  eastern 
Oregon,  Washington,  and  Idaho  States, 
and  into  the  isolated  areas  of  southwest 
Wyoming,  Utah  and  Colorado.  The 
original  pipeline  was  installed  in  1956, 
with  parallel  line  segments  added  in  the 
seventies,  eighties,  and  nineties.  The 
pipeline  system  has  52  compressor 
stations  and  407  meter  stations. 

Before  entering  into  consultations 
with  Northwest.  OPS  determined  that 
Northwest  was  a  good  demonstration 
program  candidate  based  on  an 
examination  of  the  company's  safety 
and  environmental  compliance  record, 
its  accident  history,  and  its  commitment 
to  working  with  OPS  to  develop  a 
project  meeting  the  Demonstration 
Program  goals. 

IvJorthwBst  has  experienced  22 
reportable  releases  since  OPS  began 
collecting  accident  data  in  1984.  Five  of 
these  releases  were  caused  by  damage 
from  third  parties  excavating  near  the 
line:  two  events  resulted  from  external 
corrosion;  seven  events  were  caused  by 
construction  or  material  defects:  seven 
events  were  due  to  landslides  damaging 
the  pipeline;  and  one  event  occurred 
during  routine  maintenance,  injuring 
several  workers.  This  event,  which 
occurred  in  1987,  caused  the  only 
injuries  on  record  for  any  Northwest 
incident.  Consequences  of  all  but  the 
most  recent  incidents  are  recorded  as 
monetary  estimates  of  property  damage/ 
loss,  varying  from  SO  00  to  S719.000.00. 
The  reports  rarely  identif)'  the  basis  for 
the  property  damage/loss  figiu'es:  in 
some  cases,  these  figures  include  the 
cost  of  pipeline  excavation  and  repair 
OPS  is  aware  of  environmental 
consequences  from  two  of  these 
incidents:  a  1995  incident  involving 
damage  to  land  cover  and  a  small  grove 
of  trees  near  the  release,  and  a  1999 
incident  that  caused  a  fire  and  damaged 
three  to  five  acres  of  ground  cover  and 
trees.  OPS  has  records  of  service 


interruptions  to  customers  from  six  of 
the  incidents:  this  year.  10,000 
customers  in  Walla  Walla.  Washington 
were  affected  when  a  pipeline  lateral 
failed  due  to  a  construction  defect.  OPS 
has  not  found  any  regulatory 
noncompliance  with  these  events. 

Northwest  has  attributed  14 
reportable  incidents  to  two  causes: 
construction  or  material  defects  (seven). 
and  landslides  damaging  the  pipeline 
(seven).  The  company  does  not  believe 
construction  or  material  defects 
represent  a  significant  risk  to  its  system. 
These  seven  incidents  were  spread 
across  six  states  over  a  15-year  period. 
Their  causes  are  typical  for  a  pipeline 
constructed  in  1956  and  include 
defective  longitudinal  seams  in  pipe 
received  from  the  factory,  a  gouge  made 
during  original  construction,  and 
defective  welds  made  in  the  field 
connecting  pipe  components  to  the 
mainline.  The  company  has  not 
experienced  deaths,  injuries,  or  notable 
environmental  damage  as  a  result  of  any 
of  these  incidents:  in  fact,  two  of  these 
releases  were  discovered  during  routine 
leak  surveys.  The  most  recent  incident 
due  to  a  construction  defect  occurred  on 
January  2,  1999.  and  resulted  in  the 
disruption  of  natural  gas  service  to 
approximately  10.000  customers  in 
Walla  Walla,  Washington.  Although 
Northwest  helieve.s  this  failure  was  an 
isolated  incident  lit  was  due  to  a 
defective  field  weld  from  1958).  the 
company  is  evaluating  other  locations 
where  similar  construction  defects 
could  be  present.  For  any  pipeline 
locations  where  Northwest  is  proposing 
regulatory  alternatives,  the  company  has 
internally  inspected  the  pipeline  using 
an  in-line  inspection  tool  and  has  failed 
to  find  evidence  o^additional 
construction  or  material  defects. 

The  company  believes  geologic 
hazards,  or  landslides,  represent  its 
roost  significant  risk  Hazards  due  to 
landslides  and  other  geologic  activity 
receive  very  little  emphasis  in  pipeline 
safety  regulations  since  they  are  not  a 
widespread  problem  in  the  industry' 
Three  Northwest  incidents  due  to 
landslides  occurred  in  the  early  19B0's 
near  Rangely,  Colorado.  As  a  result  of 
this  experience,  the  company  has 
conducted  an  enhanced  geological 
monitoring  program  and  has  not 
experienced  additional  incidents  at  that 
site.  Four  additional  landslide  incident.'; 
occurred  bof.veen  1995  and  1999,  all  in 
western  Washington  where  Northwest  ifi 
proposing  regulatory  alternatives  as  part 
of  this  demonstration  project. 

file  most  recent  landslide  incident 
occurred  on  February  26.  1999.  near 
North  Bonneville,  Washington,  about  30 
miles  northeast  of  Portland,  Oregon  The 
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26-inch  mainiiae  ruptured,  resulting  in 
a  fire  that  damaged  a  newly-constructed, 
unoccupied  lodge  and  two  mobile 
homes,  and  burned  three  to  five  acres  of 
ground  cover  and  trees.  Approximately 
365  customers  lost  natiual  gas  service. 
In  1996,  the  company  had  identified  the 
potential  for  this  slope  failure  and  since 
then,  has  monitored  pipe  stress  in  the 
vicinity  of  the  release.  Because  record 
rainfall  in  the  area  for  December  1998 
and  January  and  February  1999  (244% 
in  February)  significantly  increased  the 
potential  for  slide  activity,  the  line  was 
helicopter  patrolled  a  month  before  the 
failure. 

The  company  is  continuing  its  root 
cause  analysis  of  the  failure  to 
determine  why  its  monitoring  approach 
in  this  case  was  insufficient.  The 
company  will  include  OPS  in 
discussions  about  areas  where  it  may 
increase  its  focus  on  geologic  hazards  as 
a  result  of  this  incident.  Lessons  learned 
from  this  incident  will  be  applied  to  the 
risk  management  program  by  improving 
strategies  and  approaches  for  identifying 
the  potential  for  and  monitoring  land 
movement  (especially  in  wet  weather), 
training  personnel  to  recognize  potential 
signs  of  land  movement,  and  re- 
examining other  areas  identified  as  at 
risk  for  landslide  activity  OPS  will 
include  these  activities  in  the  audit  plan 
(see  Section  6)  it  is  developing  for  this 
project. 

OPS  believes  this  incident  should  not 
affect  Northwest's  eligibility  to 
participate  in  the  Demonstration 
Program.  Rather.  OPS  believes  this 
incident  reinforces  the  need  for  a 
demon.stration  project  focused  on 
identif>'mg  geologic  hazards  and 
preventing  failures  that  are  caused  by 
land  movement.  Four  of  the  five 
reportable  incidents  on  the  western 
Washington  segment  in  the  vicinity  of 
Northwest's  proposed  regulatory 
alternatives  have  been  due  to  land 
movement  (the  fifth  was  due  to 
excavator  damage  to  the  pipeline).  The 
company  has  demonstrated  that  its 
existing  geologic  monitoring  approach 
(described  in  Section  5.2)  has 
successfully  averted  three  land 
movemenl  failures  in  this  area.  OPS 
believes  Northwest  can  most  effectively 
improve  safety  by  continuing  to  refine 
its  approach  to  identifying  and 
remediating  geologic  hazards  in  western 
Washington. 

Northwest  and  OPS  also  are 
collaborating  on  follow-up  to  a 
corrosion  incident  that  occurred  on 
January  13.  1998,  in  Wolf  Creek  in 
southwest  Oregon.  Northwest 
determined  its  cause  to  be  stress 
corrosion  cracking,  a  condition  difficult 
to  predict  and  detect.  Section  5.2 


describes  the  stress  corrosion  cracking 
monitoring  program  that  Northwest  has 
implemented.  The  company  has  not 
found  indications  of  stress  corrosion 
cracking  at  any  other  sites  along  the 
pipeline. 

After  reviewing  data  on  the  remainder 
of  Northwest's  reported  incidents 
(which  are  due  to  corrosion  and  third 
party  damage),  OPS  is  satisfied  with  the 
company's  follow-up  activities  and  that 
any  lessons  learned  have  been 
appropriately  factored  into  the 
company's  risk  management  program. 
Section  5  describes  the  in-line 
inspection  program  Northwest  is 
conducting  to  address  corrosion  risks, 
and  the  damage  prevention  program  the 
company  is  conducting  to  address 
excavation  risks. 

Consultative  Evaluation 

During  the  consultations,  a  Project 
Review  Team  (PRT).  consisting  of 
representatives  from  OPS  Headquarters 
and  Western  Region,  pipeline  safetj' 
officials  from  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Utah  Department  of  Commerce,  and  risk 
management  experts,  met  with 
Northwest  to  discuss  Northwest's 
existing  Risk  Management  Program  and 
its  expected  development  during  the 
course  of  the  demonstration  project. 
These  discussions  addressed  the  current 
risk  assessment  and  risk  control 
processes  Northwest  uses,  planned 
expansion,  improvement,  and 
integration  of  these  processes,  proposed 
regulatory  alternatives,  and  proposed 
performance  measures  to  ensure 
superior  performance  is  being  achieved. 
The  discussions  addressed  the  adequacy 
of  Northwest's  risk  management  systems 
and  technical  proces.ses,  and 
communications  with  outside 
stakeholders.  The  consultation  process 
also  included  an  environmental 
assessment,  which  is  described  in 
Appendix  B  of  this  Notice. 

The  consultation  process  focused  on 
three  major  review  criteria; 

1.  Whether  Northwest's  proposed  risk 
management  demonstration  program  is 
consistent  with  the  Risk  Management 
Program  Standard  and  compatible  vrith 
the  Guiding  Principles  set  forth  in  that 
Standard: 

2.  Whether  the  risk  control 
alternatives  Northwest  proposed  can  be 
expected  to  produce  superior  safety, 
environmental  protection,  and 
reliability  of  service  compared  to  that 
achieved  from  compliance  with  the 
current  regulations;  and 

3.  Whether  Northwest's  proposed  risk 
management  demonstration  program 
includes  a  company  work  plan  and  a 
performance  monitoring  plan 


adequately  assuring  that  the 
expectations  for  superior  safety, 
environmental  protection,  and  service 
reliability  are  actually  being  achieved 
during  implementation. 

The  demonstration  project  provisions 
described  in  this  Notice  evolved  from 
these  consultations,  as  well  as  &t>m  any 
public  comments  received  to  date.  Once 
OPS  and  Northwest  consider  comments 
received  on  this  Notice,  OPS  intends  to 
issue  an  order  approving  the  Northwest 
demonstration  project. 

3.  Statement  of  Prefect  Goals 

The  Northwest  Pipeline  System 
transports  pressurized  natural  gas  which 
is  lighter  than  air  and  flammable.  If 
released  as  a  result  of  a  pipeline  leak  or 
rupture,  natural  gas  can  potentially 
ignite  causing  fires  or  explosions. 
Ensuring  that  pipeline  leaks  and 
ruptures  do  not  occur  is  the  highest 
priority  for  OPS  and  Northwest. 
Through  risk  management.  Northwest 
intends  to  continuously  improve  the 
level  of  safety  in  operating  these  lines. 
OPS  and  the  company  believe  that  by 
applying  and  refining  Northwest's  Risk 
Management  Program,  and  by 
implementing  the  proposed  risk  control 
alternatives,  the  demonstration  project 
will  exhibit  superior  protection. 

4.  Demonstration  Proiect  Locations 

Northwest  is  proposing  to  include  its 
entire  natural  gas  transmission  system 
in  the  demonstration  project. 
Northwest's  pipeline  system  originates 
at  the  Canadian  border  near  Sumas. 
Washington,  and  traverses  the  States  of 
Washington,  Oregon,  Idaho.  Wyoming, 
Utah,  and  Colorado.  Northwest  is 
focusing  its  proposed  regulatory 
alternatives  to  control  the  increased  risk 
from  population  increases  along  the 
pipeline  (see  Section  5.3)  in  six  specific 
geographic  locations  in  western 
Washington  State; 

•  Four  pipe  segments  (ranging  from 
1.2  to  2.1  miles  each)  located  between 
the  Chehalis  and  Washougal 
Compressor  Stations. 

— In  Clark  County,  3  miles  north  of 

Camas.  Washington. 
— Along  the  border  of  Cowlitz  and  Clark 

Counties,  in  Woodland,  Washington. 
— In  Cowlitz  County,  about  1  mile  north 

of  Woodland.  Washington. 
— In  Cowlitz  County,  about  3  miles 

southeast  of  Longview,  Washington. 

•  One  pipe  segment  (about  3  miles) 
located  between  the  Washougal  and 
Willard  Compressor  Stations  in 
Skamania  County  in  the  Columbia  River 
Gorge. 

•  One  pipe  segment  (about  0.5  miles) 
located  between  the  Mt.  Vernon  and 
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Snohomish  Compressor  Stations  in 
Skagit  County  north  of  Seattle. 

As  e.Yperience  is  gained  from  these 
segments,  and  as  risks  are  assessed  for 
other  portions  of  the  Northwest  gas 
transmission  system,  additional  class 
change  locations  may  be  proposed  for 
regulatory  alternatives.  OPS  and 
Northwest  will  work  together  to 
establish  criteria  and  a  process  for 
demonstrating  when  regulatory 
alternatives  can  provide  superior 
protection  at  additional  class  change 
locations.  (See  Section  6  of  the  Notice 
for  a  description  of  how  OPS  will 
oversee  this  project.) 

5.  Project  Description 

5.3    Wfk  Management  Program 
Development 

Northwest's  existing  safety  and 
pipeline  integrity  programs  are  based  on 
and  utilize  the  expertise  of  the  people 
most  familiar  with  the  pipeline  system's 
construction,  operation,  maintenance, 
and  history  to  identify  the  specific 
sources  and  causes  of  risk,  and  define 
projects  to  reduce  or  control  these  risks. 
Corporate  operating  experience 
supplements  this  knowledge  and 
experience.  A  number  of  Northwest's 
current  risk  control  activities  and 
programs  build  on  and  go  beyond 
compliance  with  current  pipeline  safety 
regulations. 

Northwest  has  begun  to  expand, 
enhance,  and  integrate  its  existing  safety 
and  integrity  programs  into  a 
comprehensive  risk  management 
program  that  will  satisfy  the 
requirements  of  the  Program  Standard 
over  the  course  of  the  demonstration 
project.  During  the  demonstration 
project.  Northwest  is  committed  to 
building  on  its  existing  risk 
management  system  to  improve  how  the 
company; 

■  Critically  analyzes  and 
systematically  investigates  all  aspects  of 
system  design  and  operation  for 
potential  risks; 

•  Integrates  risk-related  information 
from  all  parts  of  the  company  into  a 
comprehensive  portrayal  of  risk, 
including  the  nature  and  location  of  the 
most  significant  risks  on  the  pipeline 
system: 

•  Systematically  and  consistently 
considers  public  and  environmental 
protection  in  the  company's  approach  to 
develop,  evaluate,  and  implement  all 
capital  improvement  and  risk  reduction 
projects;  and 

•  Enhances  the  communication  and 
sharing  of  risk  information  within  the 
company  to  improve  awareness  and 
understanding  of  the  critical  aspects  of 


the  company's  operations  that  are 
essential  to  prevent  accidents. 

Northwest's  risk  management 
program  work  plan,  submitted  with  its 
application  and  comprising  Appendix  A 
of  this  document,  includes  activities 
and  milestones  for  all  of  the  major 
program  development  activities  that 
wiU  be  performed  during  the 
demonstration  project. 

5.2  Risk  Control  Programs  for  Improved 
Protection 

•  In  assessing  the  risks  on  its  system. 
Northwest  has  determined  that  some  of 
the  most  significant  risks  are  from 
geologic  hazards  where  ground 
movement  could  result  in  pipeline 
failures.  In  1997  and  1999.  the  company 
experienced  failures  in  western 
Washington  from  landslides  caused  by 
high  levels  of  rainfall  on  areas  of  slope 
instability.  To  address  these  risks. 
Northwest  has  implemented  a 
comprehensive  geologic  hazard 
identification,  monitoring,  and 
remediation  program,  and  will  continue 
to  expand  and  improve  this  program  as 
part  of  the  demonstration  project. 

The  geologic  hazards  program  helps 
identify  where  land  movemenl  might  be 
a  threat  to  pipeline  safety,  and 
implements  activities  that  are  designed 
to  prevent  failures  in  these  locations. 
Northwest  used  geotechnical 
consultants  to  conduct  a  survey  of  its 
pipeline  right-of-way  to  identify  and 
prioritize  areas  susceptible  to  land 
movement.  This  geotechnical  review 
identified  several  areas  having  an 
immediate  threat  of  land  movement 
where  the  company  rerouted  pipe,  or 
took  other  actions  to  stabilize  slopes  and 
prevent  land  movement  near  the 
pipeline. 

The  company  is  also  implementing  a 
comprehensive  monitoring  program  that 
measures  precursors  to  land  movement 
including  pipe  strain,  soil  movement, 
and  moisture  level.  Company  personnel 
regularly  monitor  these  instruments  for 
indication  of  potential  land  movement. 
Using  this  early  warning,  the  company 
is  able  to  relieve  stress  on  the  pipe  and 
prevent  ruptures.  The  company  has 
demonstrated  thai  through  this  warning 
and  remediation,  it  has  prevented  at 
least  three  ruptures  in  recent  years. 

One  pew  element  of  the  geological 
hazard  monitoring  program  is  a 
collaborative  project  with  OPS's 
Western  Region  to  examine  the 
feasibility  of  remotely  monitoring  strain 
gauges.  Through  remote  monitoring,  the 
company  is  immediately  informed  of 
indications  of  potential  land  movement 
and  is  able  to  respond  more  rapidly  to 
take  protective  actions.  Remote 
monitoring  can  be  especially  helpful  in 


areas  that  may  be  difficult  to  access 
locally.  This  project  involves 
transmitting  strain  gauge  readings 
directly  to  the  Northwest  gas  control 
center  in  Salt  Lake  City.  When  strain 
gauge  readings  indicate  stresses  on  the 
pipe  consistent  with  potential  land 
movement,  a  Northwest  employee  is 
dispatched  immediately  to  the  scene  to 
assess  the  situation,  and  begin 
remediation  activities  if  appropriate. 
Through  this  remote  monitoring 
program,  and  its  expanded  and 
improved  geological  hazards  program. 
Northwest  will  improve  protection  for 
the  public  and  environment  in  the 
vicinity  of  geologic  hazards. 

To  provide  further  non-required 
protection.  Northwest  is  also  proposing 
a  stress  corrosion  cracking  coupon 
monitoring  program.  This  program 
warns  of  possible  stress  corrosion 
cracking,  a  failure  mechanism  difficult 
to  predict  and  detect.  Through 
collaboration  with  Northwest  in  this 
program.  OPS  will  better  understand  the 
conditions  that  contribute  to  stress 
corrosion  cracking,  thus,  contributing  to 
the  ongoing  OPS  initiatives  to  address 
stress  corrosion  cracking  nationwide. 

5.3    Regulatory  Alternatives  Providing 
Superior  Protection 

In  addition  to  the  programs  described 
in  the  previous  section.  Northwest  has 
also  identified  a  few  short  pipe 
segments  in  Washington  where  it 
believes  alternatives  to  the  current 
regulations  addressing  population 
increase  near  a  pipeline  (49  CFR 
192.611)  would  result  in  superior  safety, 
environmental  protection,  and 
reliabihty.  These  six  locations  are 
described  in  Section  4. 

5..?.  1     Current  Regulatory  Requirements 

This  section  describes  the  current 
regulatory  requirements  in  49  CFR 
192.61 1  that  govern  actions  taken  when 
population  densify  increases  along  the 
pipeline. 

OPS  categorizes  all  locations  along  a 
gas  pipeline  according  to  the  population 
near  the  pipeline  (see  49  CFR  192.5). 
Locations  with  the  smallest  population 
(10  or  fewer  buildings  intended  for 
human  occupancy  within  an  area  that 
extends  220  yards  on  either  side  of  the 
centerline  of  any  continuous  one  mile 
length  pipeline)  are  designated  as  Class 
1.  As  the  population  along  the  pipeline 
increases,  the  class  location  increases. 
For  example.  Class  2  locations  have 
more  than  10  but  fewer  than  46 
buildings  intended  for  human 
occupancT,';  Class  3  locations  have  46  or 
more  buildings,  or  are  areas  where  the 
pipeline  lies  within  100  yards  of  either 
a  building  or  small,  well-defined 
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outside  area  (such  as  a  playground. 
rccreatioD  area,  outdoor  theater,  or  other 
place  of  public  assembly)  that  is 
occupied  by  20  or  more  persons  on  at 
least  5  days  a  week  for  10  weeks  in  any 
12  month  period.  Class  4  locations  are 
any  cla.'ss  location  unit  where  buildings 
with  four  or  more  stories  above  ground 
are  prevalent  (e.g.  large  apartment 
buildings). 

Some  of  the  Northwest  Une  segments 
described  in  Section  4  are  changing 
from  Class  1  to  2  (in  Skamania  County, 
Washington,  in  the  Columbia  River 
Gorge;  and  in  Cowlitz  County  one  mile 
north  of  Woodland,  Washington)  and 
some  are  changing  from  Class  2  to  3  (in 
Clark  County  three  miles  north  of 
Camas,  Washington:  on  the  border  of 
(Dowlitz  and  Clark  Counties  in 
Woodland,  Washington;  in  Cowhtz 
County  three  miles  southeast  of 
Longview;  and  in  Skagit  County  north  of 
Seattle). 

Pipeline  safety  regulations  place  more 
stringent  design  and  operational 
requirements  as  the  class  location 
increases.  When  a  pipe  segment  changes 
to  a  higher  class  (e.g.,  from  class  1  to 
class  2),  the  operator  must  lower 
operating  pressure  to  provide  an 
additional  margin  of  safety,  or  reconfirm 
that  an  adequate  safety  margin  exists 
through  pressure  testing.  In  situations 
where  it  is  not  possible  to  reconfirm 
through  testing,  the  operator  must 
replace  the  pipe  with  new,  stronger  pipe 
if  the  operator  does  not  want  to  lower 
operating  pressure. 

Because  of  the  importance  of 
providing  reliable  natural  gas  service  to 
its  customers.  Northwest  is  not 
considering  operating  pressure 
reduction  as  a  realistic  alternative  since 
this  would  decrease  the  quantity  of  gas 
that  the  company  could  deliver.  To 
comply  with  pipeline  safety  regulations. 
Northwest  would  have  to  replace  pipe 
in  four  of  these  short  segments,  and 
pressure  test  two  others.  Replacing  older 
pipe  with  stronger,  new  pipe  eliminates 
the  possibility  that  defects  from  the 
original  construction,  as  well  as 
corrosion  that  may  have  occurred  since 
installation,  will  result  in  a  failure.  In 
pressure  tests,  water  is  injected  into  the 
pipe  at  elevated  pressures  to  test 
whether  existing  pipe  is  in  good  enough 
condition  to  operate  at  the  elevated 
pressiues. 

5.3.2    Northwest's  Risk  Control 
Alternatives 

For  each  class  location  change  area 
described  in  Section  4,  Northwest  has 
performed  risk  analyses  to  understand 
and  characterize  the  existing  risks  to  the 
pipeline,  and  has  defined  specific 
alternatives  to  replacing  pipe  or 


pressure  testing  for  controlling  these 
risks.  These  activities  are  listed  below, 
and  summarized  in  Table  1 . 

•  Internally  inspecting  class  location 
change  segments  using  geometry  and 
magnetic  flux  leakage  in-line  inspection 
tools,  which  are  not  required  under 
current  regulations.  These  tools  will 
identify  any  indications  of  wall  loss  /e.g. 
corrosion),  as  well  as  any  dents  and 
gouges  from  initial  construction  damage 
or  third  party  excavators  working  along 
the  pipeline  right-of-way  OPS  reviews 
results  of  these  internal  inspections  as 
they  are  completed. 

•  Internally  inspecting  an  extended 
length  of  pipe  on  either  side  of  each 
class  change  segment  to  further  extend 
the  benefits  of  the  better  integrity 
analysis.  The  total  length  of  pipe  that 
has  been'  internally  inspected  is 
approximately  160  miles;  of  this,  10.8 
miles  comprise  the  six  class  location 
change  sections. 

•  Repairing  indications  of  corrosion 
or  existing  construction  and  outside 
force  damage  identified  by  the  internal 
inspection.  Northwest  is  using  a 
conservative  repair  criteria  in  the  class 
location  change  sites  that  repairs  small 
dents  and  anomalies  that  are  well  below 
the  threshold  where  pipeline  integrity 
might  be  compromised. 

•  Conducting  detailed,  on-site 
geological  hazard  surveys  for  each  of  the 
class  location  change  sites.  These 
surveys  will  identify  potential  land 
movement  and  other  geologic  hazards, 
and  will  specify  monitoring  and 
remediation  activities  to  address 
significant  threats  to  the  pipeline. 
Northwest  has  already  installed  strain 
gauges  at  known  or  suspected  geologic 
hazards  in  or  near  the  class  location 
change  sites.  Near  the  Shirley  Gordon 
class  location  change  site.  Northwest 
has  already  remediated  one  potential 
landslide,  and  installed  a  remotely 
monitored  strain  gauge  (see  discussion 
in  Section  5.2). 

•  Enhancing  damage  prevention 
activities  in  the  class  location  change 
sites,  as  well  as  system-wide.  Damage 
caused  by  excavators  near  the  pipeline 
represents  one  of  the  highest  risks  to  the 
six  class  location  change  sites.  This 
multi-faceted  damage  prevention 
program  includes: 


'  OPS  reviewed  Ilie  results  of  ttiis  intenui  pipe 
inspection  and  a  Tollow-up  remediation  ptofect  lo 
repair  damage-  Ttiis  review  confirmed  ttial 
cotTosion  metal  loss  and  construction  defects  are 
not  significant  threats  to  the  pipeline  system's 
integrity  This  was  confinned  not  only  in  the  six 
small  segments,  but  across  the  entire  pipeline 
distance  examined  in  the  inspection  program.  OPS 
concluded  from  these  results  that  the  regulatory- 
requirwd  solution  to  replace  pipe  or  pressiire  test 
would  have  little  impact  on  the  most  significant 
ri»ks  affecting  Northwest's  pipelines. 


— Improving  communication  with  local, 
county,  and  state  planning 
commissions  regarding  future 
development  plans  near  the  pipeline 
so  Northwest  can  address  potential 
excavation  risks.  Northwest  has 
recently  obtained  formal  review  status 
with  the  Washington  Department  of 
Natural  Resoiuces,  and  now 
participates  in  reviewing  proposed 
projects  such  as  logging,  road 
development,  and  mining  in  the 
forested  areas  near  its  pipeline  right- 
of-way.  This  allows  Northwest  to  get 
involved  at  the  plarming  stage  to  be 
sure  such  projects  do  not  adversely 
impact  the  safety  of  its  pipeline. 

— Improving  outreach  with  local 
developers,  excavators,  and  utilities 
that  may  be  working  near  the 
pipeline.  Northwest  is  an  active 
participant  and  sponsor  of  damage 
prevention  meetings.  The  company 
distributes  its  Developer's  Handbook 
which  provides  standards  and 
procedures  to  be  followed  when 
planning  land  use  development  near 
Northwest's  pipeline  right-of-way. 
The  Developer's  Handbook  also 
provides  explicit  instruction  for 
performing  excavation  activities  near 
the  right-of-way  to  ensure  that  the 
pipeline  is  not  damaged. 

— Having  more  frequent  face-to-face 
contact  with  landowners  and 
residents  near  the  pipeline  right-of- 
way  in  class  location  change  areas. 

— Expanding  distribution  of  information 
on  pipeline  awareness  and  potential 
hazards  to  nearby  residents.  Residents 
within  220  yards  on  either  side  of  the 
pipeline  receive  pipeline  safety 
information  annually  in  the  class 
location  change  sites. 

— Promoting  "green  belts  "  and  other 
strategies  with  landowners  to  protect 
pipeline  easements  from  development 
and  construction  activity; 

— Surveying  landowners  and  residents 
near  the  class  location  change  sites, 
excavators  and  emergency  personnel 
to  assess  the  effectiveness  of  pubUc 
awareness  and  damage  prevention 
programs.  The  feedback  from  these 
surveys  will  be  used  to  improve 
Northwest's  damage  prevention 

firogram. 
nstalling  additional  and  more 

effective  pipeline  markers  to  alert 

potential  excavators  of  the  line's 

presence  in  the  class  location  change 

sites:  and 
— Conducting  more  frequent  aerial  and 

local  patrolling,  including  weekend 

patrols. 

•  Installing  remote  operators  on  its 
mainline  block  valves  to  rapidly  close 
valves  and  isolate  a  segment  of  line  that 
experiences  a  failure.  This  minimizes 


the  quantity  of  gas  that  is  released  and, 
in  the  event  of  ignition,  would  minimize 
the  duration  of  the  fire  and  the 


associated  environmental  damage  and 
property  loss;  and 

•  Engaging  state  and  local  emergency 
management  organizations  to  participate 

Table  1— Altermative  Activities 


in  training  and  exercises  for  a  more 
effective  and  coordinated  response  in  an 
emergency. 


Project  site 


Prescriptive  requlrettients 


Alternative  activities 


Snohomish  to  ML  Vernon  46.2  Miles 


Stiotiomisti,  Class  2  lo  3,  0.6  miles.  Milepost  1394.7 
to  1395.3.  Higtiest  nsk:  3rd  party  damage. 


Pipe  Replaceinem  . 


Washougal  to  Chahall*  73  Miles 


0  Run  bottt  wall  loss  &  geometry  pigs. 

o  Repair  anomalies  46mi  (at  exemption  site,  use  more 
sthngenl  repair  cntena  tttan  standard  industry  prac- 
tice). 

0  Increase  public  awareness. 

0  Won<  w/local  Emergency  Mngmt.  Oepts  in  |0inl  train- 
ing/conferences 

0  Implement  recommendations  Irom  on-site  ttazard  sur- 
veys performed  by  geologic  experts. 


2.  Camas,  Class  2  to  3.  1.2  miles.  Milepost  1216.9  to 
1218.1.  Higtiest  risk:  3rd  party  damage. 


3.  Woodland.  Class  2  to  3,  2.1  miles.  Milepost  1242.9  to 
1245.0.  IHighest  risk:  3rd  party  damage 


4.  Rose  Valley,  Class  2  to  3,  2.3  miles,  Milepost  12S6.3 
lo  1258.6,  Higtiesi  risk:  3rd  party  damage. 


Pipe  fleplacement  . 


Pipe  Replacement . 


Rpe  Replacement , 


5    Shirley  Gordon.  Class  1   to  2,   1.8  miles,  Milepost    Pipe  Requalification 
1245.2  10  1247.0.  Higtiest  risti:  land  movement 


•  Run  tx>th  vnall  loss  &  geometry  pigs. 

•  Repair  anomalies  73ml  (at  exemption  site,  use  more 
.  stringent  repair  criteria  than  standanl  industry  prac- 
tice) 

•  IrKrease  public  awareness. 

•  Wort<  w/locat  Emergency  Mngmt.  (Jepts.'nn  joint  train- 
ing/conterer>ces. 

•  Implement  recommendations  from  on-site  hazard 
surveys  performed  by  geologic  experts  (including  ad- 
ditional strain  gage  at  Shirtey  Gordon). 

•  Increase/improve  signs  markir>g  pipeline  nghiKif-way 
■  Monitor  for  stress  corrosion  cracking. 

•  Inslal  two  remotely  operated  valves  to  rapidly  isolate 
tlie  pipeline  m  the  event  of  njpture 


Willard  to  Washougal  41  Miles 


6  Gorge  Area,  Class  1  to  2,  2.8  miles,  Milepost  1199.0    Pipe  Requalification 
to  1201.8.  Highest  risk:  land  movement.  I 


Ruri  both  wall  loss  8  geometiy  pigs. 

•  Repair  anomalies  4imi  (at  exemption  site,  use  more 
stnngeni  repair  criteria  than  standard  industry  prac- 
tice).     - 

•  Increase  public  awareness 

•  Wortt  w/local  Emergency  Mngmt.  Oepts.  in  loint  train- 
ing/conferences. 

•  Implement  recommendations  from  on-site  ttazarts 
surveys  performed  by  geok)gic  experts. 

•  Monitor  for  stress  corrosion  cracking. 


As  part  of  the  company's  risk 
evaluation.  Northwest  has  compared  the 
risk  reduction  produced  by  these 
alternatives  to  that  achieved  by  the 
current  regijations.  OPS  has  reviewed 
this  evaluation  in  detail  and  concluded 
that  the  alternative  risk  control  activities 
can  be  expected  to  reduce  safety  and 
environmental  risk  below  that  which 
would  be  achieved  by  compliance  with 
current  regulations.  Furthermore, 
because  of  the  resources  saved  by  not 
having  to  replace  pipe  in  these  six 
locations.  Northwest  is  able  to  enhance 
its  geological  hazards  and  stress 
corrosion  cracking  programs  described 
in  Section  5.2,  and  conducrt  internal 
inspections  on  additional  portions  of  its 
system. 


OPS  is  proposing  to  exempt 
Northwest  from  the  pressure 
confirmation  requirements  of  49  CFR 
192.61 1 .  In  lieu  of  compliance  with  this 
requirement.  Northwest  will  implement 
and  monitor  the  effectiveness  of  the  risk 
control  alternatives  described  in  this 
section  as  well  as  its  geologic  hazards 
and  stress  corrosion  cracking  programs. 

6.  Regulatory  Perspective 

IWiy  Is  OPS  Considering  This  Project? 

OPS  has  conducted  a  careful  and . 
extensive  review  of  Northwest's 
proposed  Risk  Management 
Demonstration  Project.  OPS  believes 
that  Northwest,  in  accordance  with  its 
work  plan,  will  continue  to  build  on  its 
current  risk  management  system  to 


develop,  document,  and  implement  a 
risk  management  program  fully 
con-sistent  with  the  requirements  and 
principles  of  the  Risk  Management 
Program  Standard. 

OPS  twlieves  that  the  proposed  risk 
control  alternatives  should  improve 
protection  for  the  environment  and  the 
communities  in  the  vicinity  of 
Northwest's  pipeline  facilities.  OPS 
believes  Northwest's  risk-based 
justification  of  the  alternatives  to  the 
class  change  regulations  is  technically 
sound.  During  the  demonstration 
project.  OPS  will  review  the  process 
that  Northwest  uses  to  verify  superior 
performance  of  the  proposed  risk 
control  alternatives  in  reducing  risk  to 
the  public,  workers,  the  environment, 
and  service  availabilitv. 
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OPS  also  believes  tliat  the  Northwest 
demonstration  project  will  help  OPS 
achieve  the  overall  goals  of  the  Risk 
Management  Demonstration  Program.  In 
particular,  as  a  result  of  this  project 
there  will  be  an  increased  sharing  of 
information  between  the  company  and 
government  about  potential  pipeline 
risks  and  activities  to  address  those 
risks.  This  sharing  will  increase  OPS's 
knowledge  and  awareness  about 
potential  pipeline  threats,  and  thereby 
support  a  more  effective  regulatory  role 
in  improving  safety  and  environmental 
protection.  Northwest  will  also  further 
the  development  of  analytical  tools  for 
identifying  and  assessing  risks.  As  part 
of  this  effort  they  will  be  linking  risk 
assessment  analytical  models  directly  to 
a  geographical  information  system  that 
provides  accurate,  up-to-date,  location- 
specific  information  about  pipe  line 
design,  operation,  and  right-of-way 
environmental  characteristics. 
Northwest  also  intends  to  enhance  its 
geologic  hazard  identification, 
monitoring,  and  remediation  program 
through  this  project,  including 
expanding  the  Northwest/OPS  remote 
strain  gauge  monitoring  project 
(described  in  Section  5.2).  OPS  will  also 
get  better  information  about  conditions 
contributing  to  stress  corrosion  cracking 
(described  in  Section  5.2).  Finally,  OPS 
believes  that  Northwest  will  develop 
and  demonstrate  systematic  processes 
for  reallocating  resources  within  the 
company  to  address  the  most  significant 
risks. 

How  Will  OPS  Oversee  This  Project 

After  approving  the  Northwest  Risk 
Management  Demonstration  Project,  the 
PRT  will  continue  to  monitor  the 
project.  The  PRT  is  designed  to  be  a 
more  comprehensive  oversight  process 
that  draws  maximum  technical 
experience  and  perspective  from  ail 


affected  OPS  regional  and  headquarters 
offices,  and  from  any  affected  state 
agencies  that  would  not  normally 
provide  oversight  on  interstate 
transmission  projects. 

One  of  the  primary  functions  of  the 
PRT  will  be  to  conduct  periodic  risk 
management  audits.  These  risk 
management  audits  virill  be  used  to 
observe  company  performance  of  the 
specific  terms  and  conditions  of  the 
OPS  Order  authorizing  this 
Demonstration  Project.  OPS  is 
developing  a  detailed  audit  plan, 
tailored  to  the  unique  requirements  of 
the  Northwest  Demonstration  Project. 
This  plan  will  describe  the  audit 
process  (e.g..  types  of  inspections, 
methods,  observation  of  company 
review  of  risks  and  risk  control  options, 
frequency  of  audits),  and  the  specific 
requirements  for  reporting  performance 
measurement  data,  lessons  learned  fi^m 
incidents  and  other  unexpected  events, 
and  milestone  and  other  information  to 
OPS. 

OPS  retains  its  authority  to  enforce 
Northwest's  compliance  with  the 
pipeline  safety  r^ulations.  OPS  plans  to 
exempt  compliance  from  those 
regulations  previously  described  in 
Section  5  where  Northwest  has 
demonstrated  that  its  proposed  risk 
alternatives  are  superior  to  the 
regulations.  Should  the  demonstration 
project  performance  measures  or  other 
information  subsequently  indicate  that 
superior  protection  has  not  been 
achieved  or  is  unlikely  to  continue  to  be 
achieved,  then  OPS  can  require 
Northwest  to  again  comply  with  those 
regulations  from  which  it  had  been 
exempted. 

Information  Provided  to  the  Public 

OPS  has  previously  provided 
information  to  the  public  about  the 
Northwest  project,  and  has  requested 
public  comment,  using  many  different 


sources.  OPS  aired  an  electronic  tovra 
meeting  on  September  17.  1997  that 
enabled  viewers  of  the  two-way  live 
broadcast  to  pose  questions  and  voice 
concerns  about  candidate  companies 
(including  Northwest).  An  earlier 
Federal  Register  Notice  (62  FR  40135; 
July  25. 1997)  informed  the  public  that 
Northwest  was  interested  in 
participating  in  the  Demonstration 
Program,  provided  general  information 
about  technical  issues,  and  identified 
the  geographic  areas  the  demonstration 
project  would  traverse. 

Since  August  1997.  OPS  has  used  an 
internet-accessible  data  system  called 
the  Pipeline  Risk  Management 
Information  System  (PRIMIS)  to  collect, 
update,  and  exchange  information  about 
all  demonstration  candidates,  including 
Northwest  (PRIMIS  can  be  accessed 
fi^m  the  OPS  web  site:  http:// 
ops.dot.gov).  At  a  November  19.  1997. 
public  meeting  hosted  by  OPS  in 
Houston,  Texas,  Northwest  officials 
presented  a  summary  of  the  proposed 
demonstration  project  and  answered 
questions  from  meeting  attendees. 
(Portions  of  this  meeting  were  broadcast 
on  January  15. 1998,  and  on  March  26, 
1998.)  OPS  has  provided  a  prospectus, 
which  includes  a  map  of  the 
demonstration  project  system,  to  State 
officials  and  community  representatives 
who  may  be  interested  in  reviewing 
project  information,  providing  input,  or 
monitoring  the  progress  of  the  project. 
This  Notice  is  OPS's  final  request  for 
public  comment  before  OPS  intends  to 
approve  Northwest's  participation  in  the 
Demonstration  Program  under  the  terms 
of  the  work  plan. 

Issued  in  Washington,  DC,  on  November 
23.  1999. 

Richard  B.  Felder, 

Associate  Administrutor  for  Pipeline  Safety. 
BiLUHG  cocc  tgio-ao-p 
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Appendix  B:  Environmental 
A&sessment 

A.  Introduction  and  Background 

As  authorized  bv  49  U.S.C.  60126.  the 
Office  of  Pipeline  Safety  (OPS)  is 
implementing  a  Risk  Management 
Demonstration  Program  to  evaluate  the  use  of 
risk  management  in  the  Federal  pipeline 
safety  regulatory  process.  This  evaluation  is 
being  performed  under  strictly  controlled 
conditions  through  a  set  of  demonstration 
projects  being  conducted  with  interstate 
pipeline  operators.  Through  the 
Demonstration  Program,  OPS  will  determine 
whether  a  risk  management  approach. 
properly  implemented  and  monitored 
through  a  formal  risk  management 
framework,  achieves  superior  safety  and 
environmental  protection,  as  well  as 
increased  efficiency  and  service  reliability  of 
pipeline  operations.  OPS  also  expects  the 
program  to  evaluate  how  well  risk 
management  improves  communication 
among  industry,  the  government,  and  other 
stakeholders  on  important  pipeline  safety 
and  environmental  issues  and  concerns. 

A  Presidential  Directive  to  the  Secretary  of 
Transportation  (October  16.  1996)  stated  that 
in  implementing  the  Risk  Management 
Demonstration  Program:  '"The  Secretary  shall 
require  each  project  to  achieve  superior 
levels  of  public  safety  and  environmental 
protection  when  compared  with  regulatory 
requirements  that  otherwise  would  apply." 
Thus,  the  process  to  select  operators  for  this 
Demonstration  Program  involves  a 
comprehensive  review  to  ensure  that  the 
proposed  project  will  provide  the  superior 
safety  and  environmental  protection  required 
by  this  Directive. 

In  April  1997,  Northwest  Pipeline 
Corporation  (Northwest)  submitted  a  Letter  of 
Intent  to  OPS  asking  to  be  considered  as  a 
Demonstration  Program  candidate.  Using  the 
consultative  process  described  in  Appendix 
A  of  the  Requests  for  Application  for  the 
Pipeline  Risk  Management  Demonstration 
Program  (62  FR  14719),  published  on  March 
27, 1997.  OPS  worked  extensively  with  the 
company  to  develop  a  definition  of  a 
Demonstration  Project  that  will  provide 
superior  safetv  and  environmental 
protection.  OPS  is  prepared  to  finalize  an 
agreement  with  Northwest  on  the 
Demonstration  Project  provisions  and  initiate 
this  project. 

This  Environmental  Assessment 
simmiarizes  the  OPS  safety  and 
environmental  review  for  the  Demonstration 
Project  proposed  by  Northwest  Pipeline 
Corporation  (Northwest).  This  document  is 
prepared  in  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  Section  4332),  the 
"  Council  on  Environmental  Quality 
regulations  (40  CFR  Sections  1500-1508). 
and  Department  of  Transportation  (DOT) 
Order  5610.1c,  Procedures  for  Considering 
Environmental  Impacts.  It  was  prepared  to 
assist  in  'he  agency's  planning  and  decision- 
making. This  document  concisely  describes 
OPS"  proposed  action  to  approve  a  Risk 
Management  Demonstration  Project  with 
Northwest,  addresses  the  alternative 
approaches  considered,  the  environment 


affected  by  this  action,  the  consequences  to 
the  environment  of  ihe  aUemalives 
considered,  and  a  list  of  the  agencies  and 
organizations  consulted.  This  Environmental 
Assessment  provides  sufficient  evidence  to 
determine  that  approval  of  the  Northwest 
Risk  Management  Demonstration  Project  will 
have  no  significant  impact  on  the 
environment. 

B.  Descrription  of  Proposed  Action 

This  section  summarizes  the  proposed 
Northwest  Risk  Management  Demonstration 
Project  that  has  been  established  through  the 
consultative  process  with  OPS.  The  project's 
primary  purpose  is  to  demonstrate  that 
Northwest's  risk  management  program  will 
improve  safety  and  environmental 
protection- 
Northwest  has  begun  to  expand,  enhance, 
and  integrate  its  existing  safety  and  integrity 
programs  into  a  comprehensive  risk 
management  program  that  will  satisf>'  the 
requirements  of  the  Risk  Management 
Program  Standard  (distributed  at  a  Ianuar>' 
28,  1997,  public  meeting  in  New  Orleans.  LA, 
and  available  on  the  OPS  website  at  http;// 
ops.dot.gov)  over  the  course  of  the  four-year 
demonstration  project.  During  the 
demonstration  project.  Northwest  is 
committed  to  building  on  its  existing  risk 
management  system  to  improve  how  the 
company: 

•  Critically  analyzes  and  systematically 
investigates  all  aspects  of  system  design  and 
operation  for  potential  risks; 

•  Integrates  risk-related  information  from 
all  parts  of  the  company  into  a 
comprehensive  portrayal  of  risk,  including 
the  nature  and  location  of  the  most 
significant  risks  on  the  pipeline  system: 

•  Systematically  and  consistently 
considers  public  and  environmental 
protection  in  the  company's  approach  to 
develop,  evaluate,  and  implement  all  capital 
improvement  and  risk  reduction  projects; 
and 

•  Enhances  the  communication  and 
sharing  of  risk  information  within  the 
company  to  improve  awareness  and 
understanding  of  the  critical  aspects  of  the 
company's  operations  that  are  essential  to 
prevent  accidents. 

Northwest  has  described  its  vision  for  risk 
management  program  enhancements  over  the 
next  four  years  and  beyond  in  its  Risk 
Management  Demonstration  Project 
Application,  and  Iji  discussions  with  OPS. 
Northwest's  risk  management  program  Work 
Plan,  submitted  with  its  application,  includes 
descriptions  and  milestones  for  all  of  the 
major  program  development  activities.  In 
approving  this  project.  OPS  will  issue  a  Risk 
Management  Order  that  requires: 

•  Implementing  all  risk  management 
program  development  milestones  included  in 
the  Northwest  Work  Plan,  including  specific 
activities  in  the  following  areas: 

1.  Institutionalizing  a  Formalized  Risk 

Program 

2.  Program  Integration  Across  the  Entire 

Pipeline  System 

3.  Risk  Assessment  Processes  and  Tools 

4.  Risk  Control  Activity  Selection  Processes 

and  Tools 

5.  Performance  Measurement  and  Feedback 

Processes 


6.  Roles  and  Responsibilities 

7.  Training 

8.  Documentation 

9.  Communicahon 

■  Sharing  information  with  OPS  about  key 
risks  on  the  Northwest  system  and  the  most 
effective  activities  to  manage  these  risks. 

■  Implementing  Northwest's  Performance 
Monitoring  Program,  and  reporting  of  all 
program-wide  and  project-specific 
performance  measures  to  OPS. 

The  remainder  of  this  section  describes  the 
specific  risk  cuntrol  programs  and  activities 
Northwes!  will  perform  on  its  system  to 
achieve  superior  safety  and  environmental 
protection.  Section  B.l  discusses  two  major 
system-wide  initiatives,  while  Section  B.2 
addresses  specific  risk  control  activities  that 
are  being  proposed  in  lieu  of  compliance 
with  pipeline  safety  requirements  when 
population  density  increases  in  the  vicinity 
of  the  pipeline. 

B.  1     Risk  Management  Proems  for 
Improved  Protection 

In  assessing  the  risks  on  its  system. 
Northwest  has.  determined  that  some  of  the 
most  significant  risks  are  from  geologic 
hazards  where  ground  movement  could 
result  in  pipeline  failures.  In  1997  and  1999. 
the  company  experienced  failures  in  western 
Washington  from  landslides  caused  by  high 
levels  of  rainfall  on  areas  of  slope  instability 
To  address  these  risks.  Northwest  has 
implemented  a  comprehensive  geologic 
hazard  identification,  monitoring,  and 
remediation  program,  and  will  continue  to 
expand  and  improve  this  program  as  part  of 
the  demonstration  project. 

The  geologic  hazards  program  helps 
identih'  where  land  movetnent  might  be  a 
threat  to  pipeline  safety,  and  implements 
activities  that  are  designed  to  prevent  failures 
in  these  locations.  Northwest  uses 
geotechnical  consultants  to  survey  its 
pipeline  right-of-way  to  identif)'  and 
prioritize  areas  susceptible  to  land 
movement.  The  initial  geotechnical  review 
identified  several  areas liaving  an  immediate 
threat  of  land  movement  where  the  company 
rerouted  pipe,  or  took  other  actions  to 
stabilize  slopes  and  prevent  land  movement 
near  the  pipeline. 

As  part  of  its  on-going  geological  hazard 
and  assessment  program,  the  company  may 
identify'  additional  areas  that  require 
remediation  or  rerouting.  In  these  situations, 
the  company  considers  the  local 
environmental  conditions,  interacts  with  the 
responsible  stale  and  federal  agencies,  and 
takes  appropriate  precautions  for 
environmental  protection.  When  pipeline 
rerouting  is  performed,  approval  b^'  the 
Federal  Energy  Regulatory^  Commission 
requires  a  review  of  environmental  impacts 
po^ed  bv  the  project.  Through  the  Risk 
Management  Demonstration  Project.  OPS 
wiW  have  a  greater  awareness  of  these 
activities  and  will  have  an  opportunity  to 
provide  input  to  the  geological  hazards 
program. 

The  company  is  also  implementing  a 
comprehensive  monitoring  program  that 
measures  precursors  to  land  movement 
including  pipe  strain,  soil  movement,  and 
moisture  level.  As  of  early  1999.  Northwest 
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had  installed  76  strain  gauges,  21 
piezometers,  and  15  inclinometers  on  their 
system  at  locations  identified  by  the 
geological  hazards  survey  as  being 
susceptible  to  land  movement.  Most  of  this 
instrumentation  is  in  the  following  locations: 

•  In  the  vicinity  of  Douglas  Pass  between 
Rangety  and  Grand  function  in  northwest 
Colorado; 

•  Between  Vancouver.  Washington  and 
The  Dalies.  Oregon  (east  of  the  Portland  area 
along  the  Columbia  River):  and 

•  Between  Vancouver.  Washington  and 
Chehalis,  Washington  (north  of  the  Portland 
ansa  along  the  I-S  corridor,  west  of  the 
Cascade  Range). 

Company  personnel  regularly  monitor 
these  instruments  for  indicatign  of  potential 
land  movement.  Using  this  early  warning,  the 
company  is  able  to  relieve  stress  on  the  pipe 
and  prevent  ruptures.  The  company  has 
demonstrated  that  through  this  advance 
warning  and  remediation,  it  has  prevented  at 
least  three  ruptures  in  recent  years. 

One  new  element  of  the  geological  hazard 
monitoring  program  is  a  collaborative  project 
with  the  OPS  Western  Region  to  examine  the 
feasibility  of  remotely  monitoring  strain 
gauges.  Through  remote  monitoring,  the 
company  is  immediately  informed  of 
indications  of  potential  land  movement  and 
is  able  to  respond  more  rapidly  to  take 
protective  actions.  Remote  monitoring  can  be 
Bspecially  helpful  in  areas  that  may  be 
difficult  to  access  locally.  The  Northwest/ 
OPS  project  installed  remote  transmitters  at 
the  following  three  locations: 

•  Kalama  Site,  located  approximately  25 
mil^  north  of  Portland,  Oregon; 

•  Mt.  Pleasant  Site,  located  approximately 
26  miles  north  of  Portland.  Oregon:  and 

•  Vail  Mountain  Site,  located 
approximately  70  miles  north  of  Portland. 
Oregon. 

Strain  gauge  readings  are  transmitted 
directly  to  the  iNorthwest  gas  control  center 
in  Salt  Lake  City.  When  strain  gauge  readings 
indicate  stresses  on  the  pipe  consistent  with 
potential  land  movement,  a  Northwest 
employee  is  dispatched  immediately  to  the 
scene  to  assess  the  situation,  and  begin 
remediation  activities  if  appropriate.  These 
remediation  activities  typically  involve  slope 
stabilization,  or  localized  excavation  to 
relieve  excessive  stresses  on  the  pipeline. 
Through  this  remote  monitoring  program, 
and  its  expanded  and  improved  geological 
hazards  program.  Northwest  will  improve 
protection  for  the  public  and  environment  in 
the  vicinity  of  geologic  hazards. 

To  provide  further  non-regulatory  required 
protection.  Northwest  is  also  proposing  a 
stress  corrosion  cracking  coupon  monitoring 
program.  This  program  warns  of  possible 
stress  corrosion  cracking,  a  failure 
mechanism  that  is  difficult  to  predict  and 
delect.  This  program  involves  installing  test 
coupons  in  the  right-of-way  (but  not  attached 
to  the  pipeline  itself)  in  locations  where  soil 
conditions  might  be  conducive  to  stress 
corrosion  cracking.  Northwest  has  cujrently 
installed  coupons  at  several  locations  in 
western  Or^n.  Through  collaboration  with 
Northwest  in  this  program.  OPS  will  better 
understand  the  conditions  that  contribute  to 
stress  corrosion  cracking,  thus  contributing  to 


other  OPS  initiatives  to  address  stress 
corrosion  cracking  nationwide. 

B.2  Risk  Control  Activities  for  Improved 
Protection 

In  addition  to  the  geotei:hnical  and  stress 
corrosion  cracking  programs  previously 
described.  Northwest  ^s  also  identiHed  a 
few  short  pipe  segments  in  Washington 
where  it  believes  alternatives  to  the  current 
regulations  addressing  population  increase 
near  a  pipeline  (49  CFR  1 92.61 1 )  would 
result  in  superior  safety,  environmental 
protection,  and  reliability.  Those  six 
locations  are  described  in  Section  D  of  this 
environmental  assessment. 
B.2.1  Current  Regulatory  Requirements 

This  section  describes  the  current 
regulatory  requirements  in  49  CFR  192.611 
thai  govern  actions  taken  when  population 
density  increases  along  the  pipeline. 

OPS  categorizes  all  locations  along  a  gas 
pipeline  according  to  the  population  near  the 
pipeline  (see  49  CFR  192.5).  Locations  with 
the  smallest  population  (10  or  fewer 
buildings  intended  for  human  occupancy 
within  an  area  that  extends  220  yards  on 
either  side  of  the  cenlerline  of  any 
continuous  one  mile  length  pipeline)  are 
designated  as  Class  1.  As  the  population 
along  the  pipeline  increases,  the  class 
location  increases.  For  example.  Class  2 
locations  have  more  than  10  but  fewer  than 
46  buildings  intended  for  human  occupancy; 
Class  3  locations  have  46  or  more  buildings, 
or  are  areas  where  the  pipeline  lies  within 
100  yards  of  either  a  building  or  small,  well- 
de5ned  outside  area  (such  as  a  playground, 
recreation  area,  outdoor  theater,  or  other 
place  of  public  assembly)  that  is  occupied  by 
20  or  more  persons  on  at  least  5  days  a  week 
for  10  weeks  in  any  12  month  period.  Class 
4  locations  are  any  class  location  unit  where 
buildings  with  four  or  more  stories  above 
ground  are  prevalent  (e.g..  large  apartment 
buildings). 

The  Northwest  line  segments  described  in 
Section  D  consist  of  some  which  are 
changing  from  Class  1  to  2  (in  Skamania 
County.  WA,  in  the  Columbia  River  Gorge, 
and  in  Cowlitz  County,  one  mile  north  of 
Woodland.  WA).  and  some  which  are 
changing  from  Class  2  to  3  (in  Clark  County, 
three  miles  north  of  Camas,  WA:  on  the 
border  of  Cowlitz  and  Clark  Oiunties  in 
Woodland.  WA;  in  Cowlitz  County,  three 
miles  southeast  of  Longview;  and  in  Skagit 
County,  north  of  Seattle). 

Pipeline  safely  regulations  place  more 
stringent  design  and  operational 
requirements  as  the  class  location  increases. 
When  a  pipe  segment  changes  to  a  higher 
class  (e.g..  fr^m  class  1  to  class  2),  the 
operator  must  lower  operating  pressure  to 
provide  an  additional  margin  of  safety,  or 
reconfirm  that  an  adequate  safety  margin 
exists  through  pressure  testing.  In  situations 
where  it  is  not  possible  to  reconfirm  through 
testing,  the  operator  must  replace  the  pipe 
with  new,  stronger  pipe  if  the  operator  does 
not  want  to  lower  operating  pressure. 

Because  of  the  importance  of  providing 
reliable  natural  gas  service  to  it.s  customers. 
Northwest  is  not  considering  operating 
pressure  reduction  as  a  realistic  alternative 
since  this  would  decrease  the  quantity  of  gas 


that  the  company  could  deliver.  Because  pipe 
wall  thickness  prevents  the  ability  to 
pressure  test  the  line.  Northwest  would  have 
to  replace  pipe  in  these  short  segments  to 
comply  with  pipeline  safety  regulations. 
Replacing  older  pipe  with  stronger,  new  pipe 
eliminates  the  possibility  that  defects  from 
the  original  construction,  as  well  as  corrosion 
that  may  have  occurred  since  installation, 
will  resuh  in  a  failure. 

B.2.2    Northwest  s  Risk  Control  Alternatives 

For  each  class  location  change  area 
described  in  Section  D.  Northwest  has 
performed  risk  analyses  to  understand  and 
characterize  the  existing  risks  to  the  pipeline, 
and  defined  the  following  specific 
alternatives  to  replacing  pipe  for  controlling 
these  risks. 

•  Internally  inspecting  class  location 
change  segments  using  an  in-line  inspection 
tool; 

•  Internally  inspecting  an  extended  length 
of  pipe  on  either  side  of  each  class  change 
segment.  The  total  length  of  pipe  that  has 
been  '  internally  inspected  is  approximately 
160  miles. 

•  Repairing  indications  of  corrosion  or 
existing  construction  and  outside  force 
damage  identiHed  by  the  internal  inspection 
for  the  entire  160  mile  distance  which 
includes  the  six  class  location  change  sites; 

•  Performing  enhanced  damage  prevention 
activities-  Damage  cau.sed  by  excavators  near 
the  pipeline  represents  one  of  the  highest 
risks  to  the  six  class  location  change  sites. 
This  multi-faceted  damage  prevention 
program  includes: 

—Improving  communication  with  local. 

county,  and  stale  planning  commissions 

regarding  future  development  plans  near 

the  pipeline  so  Northwest  can  better 

address  potential  excavation  risks: 
—Improving  outreach  with  local  developers, 

excavators,  and  utilities  that  may  be 

working  near  the  pipeline; 
— Having  more  frequent  face-to-face  contact 

with  landowners  and  residents  near  the 

pipeline  right-of-way; 
— Expanding  distribution  of  information  on 

pipeline  awareness  and  potential  hazards 

to  nearby  residents: 
— Promoting  "green  belts"  and  other 

strategies  with  landowners  to  protect 

pipeline  easements  from  development  and 

construction  activity: 
— Using  more  visible  pipeline  markers  to 

alert  potential  excavators  of  the  line's 

presence:  and 
— increasing  aerial  and  local  patrolling 

fr^uency  including  weekend  patrols. 

•  Installing  remote  operators  on  its 
mainline  block  valves  to  rapidly  close  valves 
and  isolate  a  segment  of  line  that  experiences 


'  OPS  reviewed  the  nwuits  of  this  internal  pipe 
inspection  and  doctunentiition  of  the  follow-up 
remediation  projects  to  repair  damage.  This  review 
confirmed  that  corrosion  metal  loss  and 
constnictioD  defects  were  not  significant  threats  to 
the  pipeline's  int^rity.  This  was  confirmed  in  (he 
six  small  segments  and  acmss  the  entiiv  pipeline 
distance  examined  in  tho  inspection  program. 
Based  on  these  results,  OPS  concluded  that  the 
regulaior>'-r8quired  solution  to  replace  pipe  would 
have  little  impact  on  the  most  important  rislu 
affecting  Nodhwesi's  pipeline. 


a  failure.  This  minimizes  the  quantity  of  gas 
that  is  released,  and.  in  the  event  of  ignition. 
would  minimize  the  duration  of  the  fire  and 
the  associated  environmental  damage  and 
property  loss;  and 

•  Engaging  state  and  local  emergency 
management  organizations  to  participate  in 
training  and  exercises  for  a  more  effective 
and  coordinated  response  in  an  emergency. 

As  part  of  the  company's  risk  evaluation. 
Northwest  has  compared  the  risk  reduction 
produced  by  these  alternatives  to  that 
achieved  by  the  currant  regulations.  OPS  has 
reviewed  this  evaluation  in  detail  and 
concluded  that  the  alternative  risk  control 
activities  can  be  expected  to  reduce  safety 
and  environmental  risk  below  that  which 
would  be  achieved  by  compliance  with 
current  regulations.  Furthermore,  because  of 
the  resources  saved  by  not  having  to  replace 
pipe  in  these  six  locations.  Northwest  is  able 
to  enhance  its  geological  hazards  and  stress 
corrosion  cracking  programs  described  in 
Section  B  1.  and  conduct  internal  inspections 
on  additional  portions  of  its  system. 

As  part  of  approving  the  Northwest  Risk 
Management  Demonstration  Proiect.  OPS  is 
proposing  to  exempt  Northwest  from  the 
pressure  confirmation  requirements  of  49 
CFR  192.611.  In  lieu  of  compliance  with  this 
requirement.  Northwest  wilt  implement  and 
monitor  the  effectiveness  of  the  risk  control 
alternatives  described  in  this  section  as  well 
as  its  geologic  hazards  and  stress  corrosion 
cracking  programs.  Commitments  for 
implementing  these  activities  will  bfi 
included  in  the  Risk  Management  Order 
authorizing  the  Northwest  Demonstration 
Project. 

C.  Alternatives  Considered 

The  Northwest  Risk  Management 
Demonstration  Project  described  in  the 
previous  section  (i.e.,  the  "proposed  action") 
evolved  through  a  consultative  process  that 
began  in  the  fall  of  1997  and  cxmcluded  in 
1999.  Consistent  with  the  guiding  principles 
established  in  the  Program  Framework  (62  FR 
14719],  the  consultation  was  conducted  in 
partnership  with  the  company.  The  pr(x;ass 
was  not  designed  to  be  a  one-sided,  review 
process  in  which  OPS  approves  or  rejects  a 
Demonstration  Project  proposal.  In.slead,  the 
consultation  process  uses  the  collective 
expertise  and  experience  of  the  company, 
OPS,  and  state  pipeline  safety  representatives 
to  define  a  Demonstration  Project  thai  will 
achieve  the  OPS  programmatic  goals 
(including  superior  safety  and  environmental 
protection)  and  be  acceptable  to  the 
company- 

This  consultation  process  was  a  highly 
iterative  interaction  involving  a  number  of 
meetings  and  discussions  between  OPS  and 
Northwest  personnel.  The.se  reviews  and 
discussions  covered  a  broad  range  of 
management  sy.slems  and  ttichnical  subjects,, 
all  of  which  were  important  in  defining  the 
Demonstration  Project.  These  subjects 
included; 

•  Existing  safety,  pipeline  integrity,  and 
risk  managemnnt  programs  and  processes: 

•  Pipeline  design,  operation  and 
maintenance  procedures  and  practices; 

•  Operating  experience  and  compliance 
record: 


•  Leak  and  incident  history,  including  a 
thorough  discussion  of  ground  movement 
related  events  that  have  occurred  in  the  last 
several  years; 

•  Potential  risk  management  program  and 
process  improvements: 

•  The  approach  used  to  identify  and 
evaluate  risks  on  the  Northwest  system 
(including  a  discussion  of  the  computer 
model  used  to  assist  in  the  risk  assessment 
process): 

•  The  risk  assessment  results,  including 
the  most  important  syslem-wide  and  location 
specific  risks; 

•  The  risk  control  activities  and  programs 
proposed  by  Northwest  to  address  the  most 
significant  system-wide  risks,  as  well  as  risks 
in  the  six  class  location  change  sites: 

•  Obser\'Blion  of  the  specific  pipeline 
right-of-way  conditions  in  the  class  location 
change  ar**tts  described  in  Section  D: 

•  Performance  measures  for  evaluating  the 
effectiveness  of  its  ri.^k  management  program, 
as  well  as  the  individual  risk  control 
programs  and  activities  designed  to  achieve 
superior  performance;  and 

•  Communication  and  outreach  activities 
to  inform  the  public  and  solicit  input  on  the 
projecti- 

The  starting  point  for  the  OPS/Northwest 
consultation  was  the  project  definition 
proposed  in  Northwest's  initial  Letter  of 
Intent.  Through  a  series  of  meetings,  the 
Demonstration  Project  gradually  evolved. 
During  the  consultation,  a  number  of 
alternative  project  definitions  were 
considered.  The  alternatives  considered 
various  risk  management  programmatic 
approaches,  different  types  and  combinations 
of  risk  control  activities,  and  different 
approaches  to  implement  risk  control 
activities.  The  final  set  of  risk  management 
program  improvements,  and  risk  control 
activities  and  programs  described  in  Section 
B  was  the  result  of  this  evolulionary  process. 
All  of  the  issues  rai.sed  by  OPS.  state 
regulators,  and  other  stakeholders  about 
Northwest's  proposed  project  have  been 
discussed  within  the  consultative  process, 
resolved  to  OPS's  satisfaction,  and  are 
reflected  in  Northwest's  application. 
Implementation  of  this  Risk  Management 
Demonstration  Project  is  OPS's  preferred 
alternative. 

While  the  specific  provisions  in  Section  B 
represent  a  solid  starting  point  for  a 
successful  Demonstration  Project,  this  does 
not  mean  that  additional  changes  will  not  be 
made  over  the  four-year  demonstration 
period.  It  is  important  lo  recognize  that  the 
Risk  Management  Demonstration  Project 
includes  a  performance  monitoring  and 
feedback  element.  Through  performance 
roeasiu^ment  and  evaluation.  OPS  and 
Northwest  will  monitor  the  effectiveness  of 
the  Demonstration  Project  provisions.  Based 
on  this  experience  and  feedback,  changes  to 
the  specific  risk  control  activities  and 
programs  mav  be  made  lo  enhance  the  level 
of  safety  and  environmental  protection 
provided  by  this  project. 

In  addition.  Northwest  and  OPS  have 
agreed  to  work  together  to  continually 
evaluate  the  most  significant  risks  on  the 
Northwest  system  and  to  identifv"  cost- 
effective  risk  control  activities  (beyond  the 


currtmt  regulatory  requirements)  to  address 
these  risks.  Performance  monitoring  and 
feedback  will  lead  to  program  improvements 
and  additional  risk  control  activities.  It  is 
highly  likely  that  the  Dumonstration  Project 
will  continue  to  evolve  over  the  four-year 
period  to  provide  enhanced  protection  of  the 
people  and  the  environment  in  the  vicinity 
of  Northwest's  facilities. 

In  addition  lo  approval  of  the  Northwest 
Demonstration  Project.  OPS  also  considered 
denial  of  the  Northwest  Demonstration 
Project  application.  Denial  of  this  project 
would  rosull  in  a  considerable  loss  of 
valuable  information  lo  OPS  concerning  the- 
sources  of  risks  along  the  Northwest  pipeline 
and  the  most  effective  means  of  managing 
these  risks.  OPS  believes  thai  denial  of  ihif 
project  will  result  in  a  lost  opportunity  lo 
provide  superior  safety  and  environmental      ^ 
protection  for  the  communities  living  along 
the  pipeline.  Denial  would  also  significantly 
diminish  OPS's  ability  lo  evaluate  the 
effertivenHS.*-  of  an  institutionalized, 
integrated,  and  comprehensive  risk 
management  program  in  producing  superior 
performance,  and  would  hinder  OPS's  ability 
lo  satisfy  the  objectives  of  the  risk 
management  demonstration  program,  ^d  ihe 
requirements  of  the  previously-mentioned 
Presidential  Directive. 

D.  Affected  Environment 

The  product  transported  in  the  Northwest 
Pipeline  System  is  pressurized  natural  gas 
which  is  lighier  than  air  ^nd  fianunable.  If 
released  as  a  result  of  a  pipeline  leak  or 
rupture,  naturiil  gas  can  potentially  ignite 
causing  fires  or  explosions.  Nprthwesl's  and 
industry's  experience  demonstrate*  that 
pipeline  rupture-initialed  fires  almost  alway^^ 
result  in  localized  damage  to  the  vegetation 
and  animal  life  immediately  adjacent  to  the 
failure  site.  A  review  of  Northv*-ests  recent 
ruptures  showed  that  the  area  impacted  by 
fire  is  less  than  7  acres.  It  is  possible  that  a 
rupture  occurring  in  a  heavily  forested  ansa 
in  the  dr>-  summer  season-  could  result  in  a 
forest  fire,  which  would  have  a  more 
tn\ten5ive  impact  on  wildlife  and  vegetation. 
However,  the  likelihood  of  a  .such  an 
occurrence  is  believed  to  be  very  low.  Other 
than  localized  vegetation  damage  in  the  event 
of  a  fire  or  explosion,  there  are  no  significant 
environmental  impacts  from  natural  gas 
pipeline  leaks  or  ruptures. 

Even  though  the  environmental  impacts 
from  natural  gas  pipeline  failures  are 
minimal.  Northwest  and  OPS  have 
conducted  a  review*  uf  the  environment  in  the 
vicinitv  of  the  pipeline  lo  understand  the 
resources  which  could  be  affected  by 
pipeline  failures  on  the  Northwest  system 
The  remainder  of  this  section  summarizes  the 
key  environmental  features  both  sysiem-wide 
and  in  tho  locations  impacted  by  the 
regulator.'  alternatives  descrihcfd  in  Section 
B.2.2. 

Northwest  Pipeline  Corporatiun  operates 
approximately  3,900  miles  of  interstate 


"Ground  moveraeni.  which  has  been  ihc  mo£l 
predominant  cauu.*  of  incidents  on  thu  Norlhwnsi 
system,  occim  in  the  rainy  season  when  landshdr 
areas  become  active.  The  witt  \'pgelation  and 
ftaluralfld  conditions  at  Ihkc  lime  u(  the  year 
•iignificantlv  mluce  the  HkcllbocKl  of  the  fire 
spreading  bievtind  the  immediate  rupturv  sllu. 
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natural  gas  transmission  line  running 
thniugh  six  western  states.  origiQaling  at  the 
Canadian  border  near  Sumas.  Washington. 
The  Northwest  pipeline  system  traverses 
various  terrain  ranging  from  the  forested 
foothills  of  the  Cascade  Range  Ln  Washington 
to  rolling  farmlands  of  Oregon  and  Idaho  to 
the  high  desert,  rangeland  and  Colorado 
Plateau  areas  in  Wyoming.  Utah  and 
Colorado.  The  Northwest  pipeline  system 
could  best  be  described  by  splitting  the 
system  inio  three  distinct  segments.  These 
segments  are  the  forested  areas  of  western 
and  southern  Washington,  rolling  farmlands 
of  eastern  Oregon  and  western  Ickho.  and  the 
semi-arid  rangelands  of  southeastern  Idaho, 
southern  Wvoming  and  western  Colorado.  A 
summary  of  the  environmental  features  of 
each  region  is  provided  below. 

The  first  segment  curs  through  forested 
areas  of  western  and  southern  Washington 
and  the  Columbia  River  Gorge  along  the 
Oregon-Washington  border.  The  pipeline 
system  passes  t^ugh  numerous  state  parks, 
the  Fort  Lewis  Military  Reservation,  and  the 
Columbia  River  Gorge  National  Scenic  Area. 
The  forested  areas  can  be  characterized  as 
forests  dominated  by  Douglas  fir  and  Western 
hemlock  and  an  understory  of  common  fern, 
Oregon  grape,  serviceberry.  and  others. 
Numerou.s  swift  flowing  rivers  and  streams 
^re  crossed  that  provide  habitat  to  numerous 
salmon  and  other  game  and  non-game  fish 
species.  The  forests  provide  habitat  to  many 
bird  species  including  the  Northern  Spotted 
owl.  peregrine  falcon,  bald  eagles,  and  others. 
Due  to  the  large  amount  of  annual  rainfall 
many  wetlands  are  associated  with  the 
system:  more  than  in  any  other  area  crossed 
by  the  pipeline  system. 

The  majority  of  the  pipeline  parallels 
Interstate  3  h-om  the  Canadian  border  to  the 
Columbia  River  and  as  such,  this  portion  of 
Northwest's  system  intersects  areas  of  high 
residential,  commercial  and  industrial  use. 
Population  densities  are  higher  throughout 
this  area  than  any  other  area  of  the  system- 
Cultural  resources  have  been  discovered 
throughoul  the  area  that  are  both  pre-historic 
and  historic  in  nature. 

The  second  segment  begins  where  the 
pipeline  system  leaves  the  Coltmibia  River 
and  climbs  up  the  foothills  of  eastern  Oregon. 
including  the  Blue  Mountains,  and  continues 
on  to  the  rangelands  of  southeastern  Idaho. 
This  area  is  characterized  by  rolling  hills  and 
contains  farmlands  and  dairies,  the  Snake 
River  and  Snake  River  plain,  agricultural 
lands,  the  Fort  Hall  Indian  Reservation,  and 
low  to  moderate  population  densities.  The  - 
pipeline  also  crosses  the  UmatUla  Indian 
Reservation  and  Umatilla  National  Forest. 
Annual  precipitation  is  much  lower  than  the 
first  segment  and  most  if  not  all  of  the 
agricultural  areas  are  irrigated.  Vegetation 
types  range  from  agricultural  crops  to  stands 
of  spruce,  fir  and  aspen  to  semi-arid  grasses 
and  shrubs.  Wildlife  that  could  be 
encountered  in  this  segment  includes  mule 
deer,  pheasants,  small  mammals,  and  birds  of 
prey  Few  wetlands  are  associated  with  this 
segment  and  most  rivers  and  streams  that  are 
crossed  are  small.  Only  a  few  cultural 
resource  sites  have  been  located  throughout 
this  area. 

The  third  segment  begins  near  Pocatello 
Idaho,  located  in  the  southeast  comer  of  the 


state  and  continues  through  southwestern 
Wyoming  into  eastern  Ul^  and  southwest 
Colorado,  ending  near  Durango  Colorado. 
Population  densities  near  the  pipeline  are 
low.  The  pipeline  crosses  sections  of  the 
Wasatch -Cachti  National  Forest.  Caribou 
National  Forest.  Flaming  Gorge  National 
Recreation  Area,  the  Colorado  River.  Ashley 
National  Forest.  Arches  National  Park  and 
the  Southern  Ute  Indian  Reservation.  The 
terrain  varies  from  rolling  hills,  to  sleep 
mountain  ranges  containing  pinyon-juniper 
woodlands,  lodgepole  pine,  and  Engleman 
spruce.  The  understory  is  shrub  woodland. 
Western  high  desert  and  the  Colorado  Plateau 
characterize  the  majority  of  this  section.  Most 
of  the  land  crossed  is  managed  by  the  Bureau 
of  Land  Management  and  is  used  primarily 
as  rangeland  for  cattle  and  sheep.  Sagebrush 
is  the  dominant  plant  species  and  overall 
vegetation  is  sparse.  Annual  precipitation  is 
generally  less  than  15  inches  per  year  with 
the  majority  coming  in  the  form  of  snow. 
Wildlife  species  include  mule  deer,  antelope, 
moose,  small  mammals  and  foraging  raptors. 
Only  a  small  amount  of  agricultural  lands  are 
crossed.  This  area  contains  many  cultural 
resource  sites  and  most  are  pre-historic 

Although  Northwest  is  including  its  entire 
pipeline  system  in  the  Demonstration  Proiect, 
locations  at  which  OPS  is  considering 
regulatory  alternatives  are  limited  to  specific 
geographic  locations  in  western  Washington. 
As  described  in  Section  B,  Northwest  is 
proposing  altemotive  ways  lo  control  the 
increased  risk  due  to  population  increases 
along  the  pipeline  at  six  specific  locations.  In 
addition,  Northwest  is  performing  internal 
inspection  and  repair  activities  for  extended 
segments  of  their  pipeline  around  each  of 
these  class  location  change  sites.  The  local 
environmental  features  for  these  extended 
areas  and  the  six  specific  class  location 
change  sites  are  described  below. 

Ri^t-of-way  between  the  Chehaiis  and 
Washougal  Compressor  Stations  (73  miles). 
Northwest  has  performed  internal  inspection 
and  repair  activities  for  this  section  of  their 
system  as  described  in  Section  B.2.2.  The 
pipeline  route  &om  Northwest's  Chehaiis 
compressor  station  lo  the  Washougal 
compressor  station  traverses  mostly  areas  of 
mixed  forests  containing  Douglas  fir,  western 
hemlock,  sword  fern,  maples,  oaks  and  other 
hardwoods  as  well  as  native  shrubs. 

A  good  portion  of  the  53  miles  of  forested 
lands  are  considered  commercial  timber  land 
owned  by  both  large  timber  corporations  and 
small  local  forest  product  companies.  The 
pipeline  also  traverses  12  miles  of 
agricultural  land  and  8  miles  that  are 
considered  residential,  industrial  or 
commercial  lands.  Much  of  the  pipeline 
route  is  accessible  to  the  public.  There  are 
areas  of  low  population  densities  beyond  the 
designated  residential  areas  where  housing  is 
typically  located  on  large  view  lots 
throughoul  this  segment. 

This  section  of  Northwest's  pipeline 
crosses  the  Fort  Lewis  Military  Reservation 
for  4.4  miles.  This  area  is  wooded  and  used 
primarily  for  training  military  personnel.  No 
designated  state  parks  or  slate  recTeational 
areas  are  crossed,  although  many  of  the  larger 
streams  are  used  for  recreation. 

Within  this  73  miles  section  are  75  stream 
or  river  crossings  and  30  wetland  areas 


covering  approximately  10,300  feet  of  right- 
of-way.  The  significant  river  crossings 
include  the  Little  Washougal  river,  East  Fork 
of  the  Lewis  river.  Lewis  river,  Kalama  river. 
Coweman  river.  Toulle  river  and  the  Cowlitz 
river. 

Within  the  Chehaiis  to  Washougal  section 
are  four  segments  ranging  in  length  from  1.2 
to  2.3  miles  where  OPS  is  considering 
alternatives  lo  the  requirements  of  49  CFR 
192.61 1 .  These  locations  and  the  specific 
environmental  features  at  each  site  are 
described  below: 

—3  miles  north  of  Camas.  WA  in  Clark 
County:  This  1.2  mile  segment  is  changing 
from  class  location  2  to  3  (See  section  B,2.1 
for  definition  of  class  locations).  This 
segment  contains  50  houses  on  large  lots 
evenly  dispersed  across  the  class  location 
change  area.  Within  this  .segment  are  two 
stream  crossings.  One  of  these  streams  is 
habitat  for  the  Coho  Salmon  and  Sleelhead 
Trout.  The  Hairy-Stemmed  Checkermallow 
(listed  as  an  endangered  species  by 
Washington  state)  also  grows  in  the 
vicinity  of  the  pipeline  right-of-way.  There 
are  no  known  cultural  or  paleonlological 
resources  in  the  class  location  change  area. 
— Along  the  border  of  Cowlitz  and  Clark 
Counties  in  Woodland.  WA:  This  21  mile 
segment  is  changing  from  class  location  2 
to  3.  This  segment  contains  approximately 
90  houses,  the  majority  of  which  are  near 
the  center  of  the  segment.  Homes  are 
sparse  toward  both  ends  of  the  2.1  mile 
segment.  However,  additional  construction 
continues.  The  Lewis  River  (a  tributary  of 
the  Columbia  River)  passes  through  this 
segment.  There  is  also  one  wetland  area, 
that  experiences  seasonal  flooding.  There 
are  no  threatened  or  endangered  plant  or 
aquatic  species  in  this  segment.  "There  are 
no  known  cultural  or  paleonlological 
resources  in  the  class  location  change  area. 
—I  mile  north  of  Woodland  in  Cowlitz 
County:7his  1.8  mile  segment  is  changing 
from  class  location  I  to  2.  The  section 
contains  22  houses  evenly  dispersed 
throughout  the  area,  with  several  new  large 
lots  planned.  This  segment  contains  one 
creek  crossing.  There  are  no  threatened  or 
endangered  plant  or  aquatic  species  in  this 
segment.  There  are  no  known  cultural  or 
paleonlological  resources  in  the  class 
location  change  area. 
— 3  miles  southeast  of  Longview.  IVA.  This 
2.3  mile  segment  is  changing  from  class 
location  2  lo  3.  There  are  73  houses  on 
large  lots  evenly  dispersed  throughout  the 
class  location  change  segment.  This 
segment  contains  three  stream  crossings. 
There  are  no  threatened  or  endangered 
plant  or  aquatic  species  In  this  segment. 
There  are  no  known  cultural  or 
paleonlological  resources  in  the  class 
location  change  area. 
Right-of-way  between  the  Washougal  and 
Willard  Compressor  Stations  {41  Kliles):  As 
part  of  its  risk  control  alternatives.  Northwest 
performed  an  internal  inspection  and  repair 
project  over  this  section  in  1999.  The  ri^l- 
of-way  between  the  Willard  and  Washougal 
compressor  stations  features  approximately 
31  miles  of  dense  stands  of  Douglas  fir, 
western  hemlock,  sword  fern,  and  associated 
understory.  The  pipeline  crosses  rugged. 


Federal  Register /Vol.  64.  No.  231 /Thursday.  December  2,  1999 /Notices 


67617 


rocky  terrain  and  sections  of  the  Gifford 
Pinchol  Nalional  Forest  as  well  as  26  miles 
of  Ihe  Columbia  River  Gorge  National  Scenic 
Area.  Due  to  the  steep  terrain,  public  access 
is  low. 

Other  notable  areas  crossed  are  one  mile  of 
Washington  Stale's  Beacon  Rock  State  park. 
and  a  small  section  of  land  owned  by  the  City 
of  North  Bonneville.  The  pipeline  is  near  the 
city  of  Stevenson.  Washington  and  the 
Willard  National  Fishery.  Approximately 
seven  miles  of  crop  and  pastureland  are 
crossed,  and  about  three  miles  of  the  pipeline 
system  are  cross-residential  or  commercial 
lands.  Population  densities  within  this 
section  are  low.  Within  this  41  mile  section 
are  31  stream  crossings  and  6  wetland  aroas. 
This  section  of  Northwest's  system  receives 
more  annual  rainfall  than  any  other  location. 

Within  the  Washougal  lo  Willard  section 
there  is  one  2.8  mile  segment  located  in 
Skamania  County  in  the  Columbia  River 
Gorge  where  OPS  is  considering  alternatives 
to  the  requirements  of  49  CFR  192.611.  This 
segment  is  changing  ^m  class  location  1  to 
2.  This  segment  has  26  houses  dispersed 
evenly  throughout  the  area  on  large  lots. 
Within  this  class  location  change  site  are  six 
stream  crossings,  each  draining  into  the 
Columbia  River,  and  two  wetland  areas.  One 
of  these  creeks  is  habitat  lo  the  Chum  and 
Coho  Salmon.  There  are  no  known  cultural 
or  paleonlological  resources  In  the  class 
location  change  area. 

Right-of-way  between  the  Mt.  Vernon  and 
Snohomish  Compressor  Stations  (46  miles); 
Northwest  has  performed  internal  inspection 
and  repair  activities  for  this  section  of  their 
system  as  described  in  Section  B.2-2.  The  Mt. 
Vernon  lo  Snohomish  portion  of  the 
Northwest  system  can  be  characterized  as 
mainly  forested  lands,  including  about  four 
miles  of  evergreen  forest.  22  miles  of  mixed 
forest,  and  12  miles  of  deciduous  forest.  No 
national  forests  are  crossed,  but  this  section 
contains  many  areas  that  are  conunerctatly 
logged.  Also  in  this  section  are  small  areas 
of  crop  and  pastureland  (approximately  3 
miles]  and  residential  areas  (3  miles).  This 
section  also  crosses  a  small  commercial 
quarry  for  approximately  0.3  miles.  The 
terrain  varies  from  the  coastal  foothills  of  the 
Cascade  Range  to  gently  sloping  to  level 
pastureland.  This  section  of  the  line  also 
parallels  Interstate  S. 

Within  the  46  mile  section,  there  are  29 
stream  and  river  crossings.  The  major  rivers 
are  the  North  Fork  Stillaguamish  River,  the 
South  Fork  Stillaguamish  River,  and  the 
Snohomish  River.  There  are  37  designated 
wetlands  that  intersect  the  pipeline  right-of- 
way  between  the  Snohomish  and  Mt.  Vernon 
compressor  stations. 

In  the  Mt.  Vernon  to  Snohomish  section 
there  is  one  0.6  mile  pipe  segment  in  Skagit 
Coimty,  north  of  Seattle.  WA  where  OPS  is 
considering  alternatives  lo  the  requirements 
of  49  CFR  192611.  This  segment  is  changing 
fi-om  class  location  2  lo  3.  This  segment 
contains  a  combination  of  housing  vrith 
acreage,  large  lots,  and  subdivision  housing. 
This  site  contains  no  stream  crossings  or 
wetlands.  There  are  no  endangered  or 
threatened  species,  cultural  or 
paleontological  resources  near  the  right^f- 
way. 


OPS  believes  Northwest's  Demonsiralion 
Project  is  unlikely  to  jeopardize  the      ^ 
continued  existence  of  any  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modirication  of 
designated  critical  habitat.  OPS  has  briefed 
the  U.S.  Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service  on  this 
project,  and  they  agree  with  OPS's 
assessment. 

E.  Environmental  Consequences  of  Proposed 
Action  and  Alternative 

This  section  describes  the  environmental 
impacts  of  the  two  alternatives  described  in 
this  Environmental  Assessment;  approval  or 
denial  of  the  Northwest  Risk  Management 
Demonstration  Project.  As  stated  in  Ihe 
previous  section,  the  environmental  impacts 
of  natural  gas  pipeline  failures  are  minimal, 
restricted  to  the  vegetation  and  fauna  in  the 
immediate  vicinity  of  the  failure  location  that 
mav  bum  if  a  fire  or  explosion  occurs.  The 
more  Kignificanl  risk  impacts  affecting  this 
decision  relate  lo  public  safely,  property 
protection,  and  service  reliability. 

E.  1    En  \ironmen  tal  Impact  of  Project 
Approval 

OPS's  preferred  alternative  i»  lo  approve 
the  Northwest  Demonstration  Project 
described  in  Setrtion  B.  OPS  bBlieve.s  that  the 
risk  cnnlroj  activities  Northwe.'tt  is  proposing 
for  Ihe  Demonstration  Project  will  provide 
superior  safety  and  environmental  protection 
when  compared  lo  current  regulatory 
requirements.  This  additional  environmental 
protection  comes  primarily  from  reducing  the 
likelihood  thai  pipeline  failures  will  occur.  If 
the  number  of  failures  is  reduced,  the 
cumulative  environmental  damage  from 
these  failures  will  also  be  reduced.  The 
reduction  in  the  likelihood  of  future  pipeline 
failures  is  expected  lo  be  realized  system- 
wide  through  several  activities  and  programs 
that  exceed  regulatory  requirements, 
including: 

•  An  tixpan<ltid  and  enhanced  geological 
hazards  program.  Northwest  should  improve 
its  ability  to  anticipate  when  land  movement 
near  its  pipeline  might  occur,  and  lake 
appropriate  action  to  prevent  failure.  Since 
some  of  the  more  significant  geological 
hazards  are  in  forested  lands,  a  fire  resulting 
from  a  pipeline  failure  could  cause  localized 
damage  to  the  flora  and  feuna  in  the 
immediatp  vicinity  of  the  failure  site. 
Although  highly  unlikely,  a  failure  in  a 
heavily  forested  area  could  result  in  a  larger 
forest  fire  with  more  severe  consequences 
Northwest's  geological  hazard  program 
should  reduce  the  likelihood  vf  such  an 
event. 

•  The  surveying,  monitoring,  and 
remediation  activities  associated  with  the 
Northwest  geological  hazards  pn^gram  have 
minimal  environmental  impact.  The  sur\'eys 
lo  identify  locations  susceptible  to  ground 
motion  are  conducted  on  fool  or  from  the  air. 
and  involve  no  ground  disturbance.  Installing 
-monitoring  equipment  (strain  gauges, 
piezometers,  and  inclinometers)  involves 
only  localized  soil  disturbance.  The  extent  of 
ground  disturbance  associated  with 
remediation  activities  depends  on  the 
geologic  features  of  the  site  and  Ihe  action 


taken  to  minimize  the  likelihood  of  land 
movement.  Mitigation  of  landslides  or  other 
geologic  hazards  sometimes  involves  heav) 
equipment  and  soil  disturbance  for  grading 
slopes,  installing  surface  and  subsurface 
drains,  and  stabilizing  »treBnu(  and 
riverbanks.  However,  thi.s  disturbance  is 
confined  to  well-defined  areas  near  the  right- 
of-way.  and  is  net.essar>'  to  help  prevent  even 
larger  disturbances  that  might  be  caused  by 
a  landslide.  When  remediation  activities  are 
required.  Northwest  consults  with 
appropriate  federal,  slate,  and  local 
environmental  and  land  use  agencies  lo 
ensure  the  proposed  work  provides 
appropriate  protection  for  the  area  affected 
by  the  remediation. 

•  The  stress  corrosion  cracking  coupon 
monitoring  program.  Northwest  should  bu 
able  to  better  understand  when  this  condition 
might  otxur,  and  thus  take  appropriate 
remedial  actun. 

Qmdur  ling  the  stress  corrosion  rj^cking 
coupon  monitoring  program  has  minimal 
environmental  impact.  Inslallalinn  and 
removal  of  the  coupons  involves  localized 
ground  disturbance  within  the  nght-of-way 
on  ground  that  has  already  been  disiurt>ed 
during^ the  pipeline  construction.  Northwest 
also  coiisiructs  a  small  enclosure  over  the 
coupon  installation  site  to  house 
instrumentation  and  other  lest  equipment- 
This  structure  covers  an  area  approximately 
five  by  seven  feet.  Stress  corrosion  cracking 
coupon  testing  is  not  performed  near  areas 
with  sensitive  environmental  resources. 

In  addition.  Northwest  is  proposing 
specific  activities  lo  reduce  the  risk  from 
increased  population  at  the  specific  sites 
identified  in  Section  D-  These  specific 
activities  are  being  propcsed  in  lieu  of  pipe 
replacement  at  these  sites  (See  Section  B.2.1 ) 

•  Enhanced  third  party  damage  prevention 
activities  should  reduce  the  likelihood  that 
excavators  \%ill  damage  the  line. 

■  Internal  inspection  and  repair  nf 
anomalies  will  produce  additional  protection 
from  corrosion,  construction  and  material 
defects,  and  prior  outside  force  damage- 
In  addition.  Northwest  is  also  proposing  to 
install  remote  operators  on  block  valves  near 
areas  of  relatively  high  land  movement 
potential.  These  remotely  operated  valves 
will  allow  the  gas  control  center  lo  rapidly 
isolate  a  section  of  the  line  if  a  failure  occurs, 
thereby  minimizing  the  duration  of  any  fire 
thai  might  occur  In  some  si1ualion.K.  the 
ability  to  rapidly  isolate  the  failed  segment  of 
line  might  minimize  the  assi>r:iated 
environmental  damage  taused  by  a  fire. 
Installation  of  remote  operators  on  valves 
involves  no  environmental  impact. 

Northwest  will  also  be  conduclmg 
improved  training  and  exercises  with 
emergency  personnal  on  how  lo  respond 
effectively  to  j)ipBlinL>  failures.  A  more 
effective,  coordinated  response  eSort  could 
also  be  important  in  limiting  the  extent  of 
environmental  damage,  should  a  fire  result. 
Finally,  the  cleaning  tool  that  is  run  prior 
to  conducting  the  pipeline  internal 
inspection  also  provides  soma  indirect 
environmental  benefits.  This  tool  removes 
liquid  hydrocarbons  that  colled  in  the  Une. 
These  liquids  could  be  discharged  through 
Ihe  relief  valves  and  thus  dispersed  to  the 
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environment  during  a  system  blowdown. 
Northwest  has  experienced  such  a  release  in 
the  past.  Without  the  system  modifications 
performed  to  allow  internal  inspection,  this 
cleaning  operation  can  not  be  performed.  For 
the  Chehalis  to  Washougal  section  that  was 
inspected  in  1996.  this  cleaning  recovered 
1900  gallons  of  Uquids. 

For  these  reasons.  OPS  is  satisfied  that  the 
proposed  project  will  provide  superior 
protection  for  people  living  near  the 
.Northwest  pipeline  system.  Although  the 
project  is  expected  to  provide  environmental 
benefits,  due  to  the  minimal  environmental 
impact  associated  with  gas  pipeline  failures, 
these  beneficial  impacts  are  not  expected  to 
be  significant. 

E.2  Environmental  Impact  of  Project  Denial 

If  OPS  denies  this  Demonstration  Proiect. 
Northwest  would  be  required  to  replace  or 
requalify  pipe  in  the  six  class  location  change 
segments.  OPS  has  determined  that  the  risk 
control  programs  and  activities  described  in 
Section  B.t  and  B.2.2  will  reduce  risk  more 
than  replacing  or  requalifying  pipe.  Thus,  if 
required  to  replace  or  requalify  pipe,  the 
level  of  envtroiunental  protection  would  be 
slightly  less  than  with  the  proposed  action. 

Pipe  replacement  also  introduces  some 
adverse  environmental  impacts  that  are 
avoided  with  the  proposed  action.  Pipe 
replacement  involves  excavation  of  the  right- 
of-way  to  replace  the  pipe  segment.  This 
results  in  distuifaancs  of  the  vegetation  and 
wildlife  in  the  immediate  vicinity  of  the 
pipeline. 

To  illustrate  the  reduction  in  construction- 
related  environmental  impacts.  Northwest 
estimates  that  replacement  and 
requaliflcation  of  the  four  class  location 
change  segments  in  the  Chehalis  to 
Washougal  section  would  Impact 
approximately  110  acres  of  vegetation. 

Denial  of  this  project  would  also  result  in 
a  loss  of  access  to  information  to  OPS 
concerning  the  sources  of  risks  along  the 
Northwest  pipeline,  as  well  as  information 
on  stress  corrosion  cracking  and  geological 
hazards  that  would  be  useful  in  addressing 
these  hazards  on  the  nation's  other  pipeline 
systems. 

F.  EnvirtiiusentaJ  Justice  Consideratioas 

In  accordance  with  Executive  Order  12898 
(Federal  Actions  to  Address  Environmental 
lustice  in  Minority  and  Low-Income 
Populations).  OPS  has  considered  the  effects 
of  the  demonstration  project  on  minority  and 
low-income  populations.  As  explained 
above,  approval  of  this  project  is  expected  to 
result  in  improved  safety  and  environmental 
protection  compared  to  currently  applicable 
regulations,  along  all  sections  of  the 
Northwest  gas  pipeline  transmission  system. 
Residents  near  the  facility  will  have  a 
comparable  or  greater  level  of  protection  than 
they  presently  have,  regardless  of  the 
residents'  income  level  or  minority  status. 
Therefore,  the  proposed  project  does  not 
have  any  disproportionately  high  or  adverse 
health  or  environmental  effects  on  any 
minority  or  low-income  populations  near  the 
demonstration  facility. 


G.  Informatiofi  Made  Available  to  States, 
Local  Govemmaita,  and  Individuals 

OPS  has  made  the  following  documents 
publicly  available,  and  incorporates  them  by 
reference  into  this  environmental  assessment: 

(1)  "Demonstration  Project  Prospectus; 
Northwest  Pipeline  Corporation",  October 
1999,  available  by  contacting  Elizabeth  M. 
Cjllsen  at  202-366-4572.  Purpose  is  to  reach 
the  public,  local  officials,  and  other 
stakeholders,  and  to  solicit  their  input  about 
the  proposed  project.  Mailed  to  over  300 
individuals,  including  Local  Emergency 
Planning  Committees  (LEPC)  and  other  local 
safely  o^cials.  Regional  Response  Teams 
(RRT)  representing  other  Federal  agencies, 
stale  pipeline  safety  officials,  conference 
attendees,  and  members  of  public  interest 
groups. 

(2)  Northwest  ".Application  and  Work  Plan 
for  DOT-OPS  Risk  Management 
Demonstration  f^gram".  available  in  Docket 
No.  RSP.A-99-5611  at  the  Dockets  Facility, 
U.S.  Department  of  Transportation.  Plaza' 
401,  400  Seventh  Street.  SW..  Washington, 
IX:  20590-0001,  (202)  3B6-5046. 

OPS  has  previously  provided  information 
to  the  public  about  the  Northwest  project  and 
has  requested  public  comment,  using  many 
different  sources.  OPS  aired  four  electronic 
broadcasts  (June  5.  1997;  September  17.  1997; 
December  4, 1997;  and  March  1998.) 
reporting  on  demonstration  project  proposals 
(the  last  three  of  which  provided  specific 
information  on  Northwest's  proposal).  Two 
earlier  Fedaral  Register  notices  (62  FR  40135: 
July  25,  1997,  and  62  FR  53052;  October  10, 
1997)  informed  the  public  that  Northwest 
was  interested  in  participating  in  the 
Demonstration  Program,  provided  general 
information  about  technical  issues  and  risk 
control  alternatives  to  be  explored,  and 
identified  the  geographic  areas  the 
demonstration  project  would  traverse. 

Since  August  1997,  OPS  has  used  an 
internet-accessible  data  system  called  the 
Pipeline  Risk  Management  Information 
System  (PRIMISI  to  collect,  update,  and 
exchange  information  about  all 
demonstration  candidates,  including 
Northwest  (PRIMIS  can  be  accessed  from  the 
OPS  website  at  http://ops.dol.gov). 

At  a  November  19, 1997,  public  meeting 
OPS  hosted  in  Houston.  TX,  Northwest 
officials  presented  a  summary  of  the 
proposed  demonstration  project  and 
answered  questions  from  meeting  attendees. 
(Portions  of  this  meeting  were  broadcast  on 
December  4. 1997.  and  March  1998.) 

H.  Listing  of  the  Agencies  and  Persons 
Consulted.  Including  Any  Consultants 

Persons/ Agencies  Directly  Involved  in  Project 
Evaluation 

Stacey  Gerard,  OPS/U.S.  Department  of 

Transportation 
Tom  Fortner.  OPS/U.S.  Department  of 

Transportation 
Ed  Ondak,  OPS/U.S.  Department  of 

Transportation 
Bruce  Hansen,  OPS/U.S.  Department  of 

Transportation 
Linda  Daugherty,  OPS/U.S.  Department  of 

Transportation 
Chris  Hoidal,  OPS/U.S.  Department  of 

Transportation/Western  Region 


Zack  Barrett.  OPS/U.S.  Department  of 

Transportation/Western  Region 
Joe  Robertson.  OPS/U.S.  Department  of 

Transportation/Western  Region 
Kent  Evans,  Utah  Department  of  Commerce 
Dennis  Lloyd,  Washington  Utilities  and 

Transportation  Commission 
Robert  Brown,  Cycle  Corporation  (consultant) 
|im  Quilliam,  Cycia  Corporation  (consultant) 
Jim  vonHerrmann.  Cycle  Corporation 

(consultant) 

Persons/Agencies  Receiving  Briefings/Project 
Prospectus/Requests  for  Comment 
Regional  Response  Team  (RRT),  Regions  8 
and  10,  representing  the  Environmental 
Protection  Agency;  the  Coast  Guard;  the 
U.S.  Departments  of  Interior  (including  the 
U.S.  Fish  and  Wildlife  Service).  Commerce 
(including  National  Marine  Fisheries 
Service).  Justice.  Transportation, 
Agriculture.  Defense.  State,  Energ\',  Labor 
Health  and  Human  Services;  the  Nuclear 
Regulatory  Commission;  the  General 
Services  Administration;  and  the  Federal 
Emergency  Management  Agency. 

1.  Conclusion 

Based  on  the  above-described  analysis  of 
the  proposed  demonstration  project.  OPS  has 
determined  that  there  are  no  significant 
impacts  associated  with  this  action. 
IFR  Doc.  99-30906  Filed  12-1-99;  8:45  ami 
BujiKKXxx  wio-ao-p 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seatway  Development 
Corporation  Advisory  Board;  Notice  of 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC),  to  be  held  at  9:00  a.m.  on 
Friday,  December  3, 1999,  at  the  Hotel 
Intercontinental,  360  Rue  St.  Antoine, 
Montreal,  (Quebec,  Canada.  The  agenda 
for  this  meeting  will  be  as  follows: 
Opening  Remarks:  Consideration  of 
Minutes  of  Past  Meeting;  Review  of 
Programs;  New  Business;  and  Closing 
Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  December  2. 1999,  Marc  C.  Owen, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590;  202-366-6823. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 


Federal  Register/Vol,  64,  No.  231/Thursday.  December  2,  1999/Notices 


67619 


Lssued  at  Washington,  DC  on  Novaint>er  29, 
1999. 

Man:  C.  Owen. 
Advisory  Board  Liaison, 
IFR  Doc.  99-31273  Filed  11-29-99;  4:13  pml 
mjuHB  oooe  tmihtt-r 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

(STB  Finance  Docket  No.  33826] 

Nortti  Carolina  Ports  Railway 
Commission  d/b/a  Beaufort  & 
Morehead  Railway — Acquisition  and 
Operation  Exemption— Beaufort  & 
Morehead  Railway,  Inc. 

North  Carolina  Ports  Railway 
Commission  d/b/a  Beaufort  &  Morehead 
Railway  (NCPRC),  a  state  agency  which 
is  a  non-operating  railroad,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  the  railroad 
franchise  and  business  of  Beaufort  k 
Morehead  Railway,  Inc.  (BMRl),  an 
entity  it  already  controls.  BMRI  will 
assign  its  lease  of  a  line  '  of  railroad 
extending  from  milepost  0.0  to  milepost 
0.87,  a  distance  of  .87  miles  in  Carteret 
County,  NC,  to  NCPRC.  BMRI  will  cease 
being  a  railroad,  and  NCPRC  will 
become  the  operator  of  the  line. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  November  26. 
1999. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
prctceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33826,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  Esq.,  1100  New  York  Avenue, 
NW  Suite  750  West,  Washington,  IX: 
20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
■•WWW.STB.DOT.GOV," 

Decided:  November  24, 1999. 


'  See  Beaufori  »  Morehead  Railway.  Inc. — Lmisc 
and  Operation  Exemption — Beaufort  &  Morehead 
Railroad  (Company.  Finance  Docket  No.  31833  (ICC 
served  Feb.  21,19911. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  99-31173  Filed  12-1-99;  8:45  ami 

auUHO  IXXIE  4t1S-C0-P 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

(STB  Docket  No.  AB-391  (Sub-No.  7X)] 

Red  River  Valley  &  Western  Railroad 
Company — Abandonment  Exemption — 
in  McLean,  Sheridan  and  Wells 
Counties,  ND 

Red  River  Valley  &  Western  Railroad 
Company  (RRVW)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonments  to 
abandon  approximately  56.34  miles  of 
rail  Uoe  from  milepcst  29.16  west  of 
Bowdon  and  to  milepost  85.5,  at  the  end 
of  the  track,  west  of  Turtle  Lake,  in 
McLean,  Sheridan  and  Wells  Counties. 
ND.  The  line  traverses  United  States 
Postal  Service  Zip  Ckides  58575.  58559, 
58463,  58444  and  58451. 

RRVW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
fraffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  B.  Co. — 
Abandonment — Goshen,  360  ICC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  1 ,  2000,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 


environmental  issues.'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  n52.27(c)(2),-  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  13, 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  22, 
1999  w^ith:  Surface  Transportatiqn 
Board,  Office  of  the  Secretar\'.  Case 
Control  Unit,  1925  K  Street,  NW, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative;  Rose-Michele  Weinryb. 
Esq..  Weiner,  Brodsky,  Sidman  &  Kider, 
PC  1350  New  York  Avenue.  NW,  Suite 
800,  Washington,  DC  20005-4797. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

RRVW  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  7. 1999. 
biterested  person':  :nay  obtain  a  copy  of 
the  EA  by  writing  tn  SEA  (Room  500, 
Surface  Transport  .ition  Board, 
Washington.  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  mu-st  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
pubUc. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  RRVW  shall  file  a  notice 
of  consummation  with  the  Board  to 
signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  RRVW's  filing  of  a  notice  of 
consummation  by  Deceinber  2.  2000. 
and  there  are  no  legal  or  regulatory 
barriers  to  consimimation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
■WWW.STB.DOT.GOV.' 

Decided:  November  22.  1999. 


'  Th«  Board  will  grant  a  stay  if  an  Intbrmed 
decision  on  environmemal  i.isue»  (whellier  raised 
by  a  part>'  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  caociul  be  made  before  the 
exemption's  eflecti\-fl  dale.  See  Exemption  of  Out- 
ef-Service  Hail  Unet.  5  1.C.C2<1  377  11989)  Any 
request  fbr  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  lake  appropriate  action  beforv 
the  exempUoD's  effpctive  dale. 

'Each  offer  of  financial  assistance  must  be 
accompanied  tiv  the  filing  fee.  which  cumody  Is 
sel  at  SIOOO  See  49  CFR  1002  :!tn(2S|. 
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By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  WUliams, 
Secretary, 
[FR  Doc.  99-30911  Filed  12-1-B9:  8:45  am) 

BLUNO  COM  4t1S-«l-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Network 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Request  for 
Research  Form 

AGENCY:  Financial  Crimes  Enforcement 

Network.  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Financial  Crimes 
Enforcement  Network  ("FinCEN") 
invites  the  general  public  and  other 
governmental  agencies  to  comment  on 
its  proposal  to  revise  the  collection  of 
information  through  its  Request  for 
Research  form  that  is  used  by 
governmental  officials  when  utilizing 
FinCEN's  services. 
DATES:  Written  comments  should  be 
received  on  or  before  January  31.  2000. 
ADDRESSES:  Direct  all  written  comments 
to:  Office  of  Chief  Counsel.  Financial 
Crimes  Enforcement  Network. 
Department  of  the  Treasury.  Suite  200. 
2070  Chain  Bridge  Road.  Vienna.  VA 
22182-2536.  Attention:  PRA 
Comments — Request  for  Research  form. 
Comments  also  may  be  submitted  by 
electronic  mail  to  the  following  Internet 
address: 

"regconiments@fincen.treas.gov"  with 
the  caption  in  the  body  of  the  text. 
"Attention:  PRA  Comments — Request 
for  Research  form." 
TOR  FURTHER  INTORMAT10N  CONTACT: 
Requests  for  additional  information  or 
for  a  copy  of  the  form  should  be 
directed  to:  Christine  Schuetz.  Attorney- 
Advisor.  FinCEN  at  (703)  905-3644.  or 
Permy  Perry-Jackson.  Program 
Management  Specialist.  FinCEN,  at 
(703) 905-3540. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  FinCEN  is  soliciting 
comments  on  the  collection  of 
information  described  below. 

Title:  Request  for  Research  form. 

OMB  Number:  1505-0139. 

Form  Number:  TDF90-22.45. 

Abstract:  FinCEN  provides 
investigative  support  for  federal,  state 


and  local  law  enforcement.  The  Request 
for  Research  form  is  a  vehicle  used  to 
verify  the  identity  of  authorized 
personnel,  and  to  enter  information 
about  such  personnel  into  FinCEN's 
automated  data  base.  It  provides 
FinCEN  with  the  means  to  ensure  that 
law  enforcement  and  other  sensitive 
information  is  disclosed  only  to 
authorized  personnel  in  accordance 
with  FinCEN  security  requirements. 

Current  Actions:  The  Request  for 
Research  form  is  being  revised  to  clarif>' 
some  of  the  questions  on  the  form  and 
to  request  the  submission  of  additional 
identifying  information  about  the 
requestor  and  the  sub)ect(s)  of  the 
request.  A  new  question  also  is  being 
added  to  part  C  of  the  form  that  seeks 
the  permission  of  the  requestor  for 
FinCEN  to  notify  another  agency  that  it 
and  the  requestor  have  made  requests 
for  research  on  the  same  subject(s). 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Affected  Public:  Federal  Govemmenty 
State  and  Local  Government. 

Estimated  Number  of  Respondents: 
7000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annua]  Burden 
Hours:  3500. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  pubhc  record. 
Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quahty,  utility,  and  clarify  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  Novomiier  22,  1999. 
lames  F.  Sloen. 

Director.  Financial  Crimes  Enforcement 

Network, 

IFR  Doc.  99-31297  Filed  12-1-99;  8:45  am) 

BILUNO  COOE  4a»-03-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

November  24,  1999 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Pubhc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calUng  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  31,  2000, 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1509. 

Form  Number:  IRS  Form  941  TeleFile. 

T^pe  of  Review:  Extension. 

Title:  Employer's  Quarterly  Federal 
Tax  Return. 

Description:  Form  941  TeleFile  is 
used  by  employers  to  report  by  phone 
payments  made  to  employees  subject  to 
income  and  social  security  and 
Medicare  taxes  and  the  amounts  of  these 
taxes. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  State. 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  230,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping:  4  hr.,  32  min. 
Learning  about  the  law  or  the  form:  18 

min. 
Preparing  the  Tax  Record:  23  min. 
TeleFile  phone  call;  11  min. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4.968.000  hours. 

OMB  Number:  1545-1514. 

Regulation  Project  Number.  REG- 
209040-88  NPRM. 

Type  of  Review:  Extension. 

Title:  Qualified  Electing  Fund 
Elections. 

Description:  The  regulations  permit 
certain  shareholders  to  make  a  special 
section  1295  election  with  respect  to 
certain  preferred  shares  of  a  PFIC. 
Taxpayers  must  indicate  the  election  on 
a  Form  8621  and  attach  a  statement 
containing  certain  information  and 
representations.  Form  8621  must  e  filed 
aimually.  The  shareholder  also  must 
obtain  and  retain  a  copy  of,  a  statement 
from  the  corporation  as  to  its  status  as 

apnc. 
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Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1 ,030. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  Varies. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
600  hours. 
Clearance  Officer:  Garrick  Shear, 

Internal  Revenue  Service,  Room  5244. 

1111  Constitution  Avenue,  NW, 

Washington.  DC  20224. 
OMB  Reviewer:  Alexander  T.  Hunt 

(202)  395-7860.  Office  of 

Management  and  Budget.  Room 

10202,  New  Executive  Office 

Building,  Washington,  DC  20503. 
Uis  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  99-31286  Filed  12-1-99:  8:45  ami 
SIXMO  COOE  4a3(H)1-U 


DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Announcement  of  Opportunity  To 
Obtain  a  Debt  Indicator  In  a  Pilot 
Program  for  Tax  Year  1999  Form  1040 
IRS  e-flle  and  On-Line  Returns 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice. 


summary:  Authorized  IRS  e-file 
Providers.  Form  1040  On-Line 
Transmitters  and  financial  institutions 
may  apply  to  obtain  a  Debt  Indicator  for 
their  customer/client  taxpayers  in 
exchange  for  actively  screening 
individual  income  lax  returns  and 
return  information  for  potential  fraud 
and  abuse  and  to  reporting  the  findings 
to  the  IRS  in  accordance  with  a  proposal 
accepted  with  a  proposal  accepted  by 
the  mS. 

ADIJflESSES:  Questions  or  concerns 
should  be  directed  to  Lisa  Jnlinson  at 
the  IRS.  Electronic  Tax  Administration. 
Electronic  Program  Operations  Office. 
OP:ETA:0:C.  New  Carrollton  Federal 
Building.  ATTN:  Lisa  Johnson.  5000 
Ellin  Road  C4-187,  Lanham.  MD  20706 
or  via  E-mail  at  LJJOHN00@ml.irs.gov 
or  fexed  to  (202)  283-4786.  ATTN:  Lisa 
Johnson. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Debt  Indicator  is  useful  to 
taxpayers  who  wish  to  use  their 
anticipated  individual  income  tax 
return  refunds  to  apply  for  bank 
products,  for  example,  refund 
anticipation  loans.  The  Debt  Indicator 
tells  a  taxpayer  whether  or  not  there  are 
any  scheduled  offsets  against  the  refund 
by  IRS.  for  example,  for  back  taxes,  or 
by  the  Financial  Management  Service 


(FMS),  for  example,  for  outstanding 
child  support  or  federal  debts,  such  as 
student  loans.  These  bank  products  are 
offered  by  financial  institutions  in 
conjunction  with  tax  practitioners  that 
file  returns  electronically  An  indicator 
called  the  Direct  Deposit  Indicator  or 
DDl  was  available  to  taxpayers  seelung 
bank  products  prior  to  1994. 

The  DDI  was  discontinued  because  it 
was  thought  to  be  a  contributing  factor 
to  fraudulent  claims  for  the  Earned 
Income  Tax  Credit.  The  new  Debt 
Indicator  seeks  to  address  this  issue 
through  a  joint  fraud  detection  program. 
Authorized  IRS  e-file  Providers.  Form 
1040  On-Line  Filers,  and  financial 
institutions  will  sign  agreements  with 
the  IRS  to  actively  screen  returns  and 
return  information  for  potential  fraud 
and  abuse  and  report  findings  to  the 
IRS.  Parties  to  the  agreements  are 
eUgible  to  obtain  the  Debt  Indicator  for 
their  taxpayers  who  apply  for  bank 
products  and  sign  consents  to  disclose 
the  Debt  Indicator  to  Authorized  IRS  e- 
file  Providers.  Form  1040  On-Line 
Filers,  and  financial  institutions.  The 
application  and  instructions  for 
applying  to  obtain  an  agreement  follow 

Approved: 
Terence  H.  Lutes. 

.\ational  Director.  Electronic  Program 
Operations  Office.  Electronic  Tax 
Administration. 


Application  for  Memorandum  of  Agreement  Debt  Indicator 


Name: 

DBA  Name:    

Address:     

Authorized  Representative: 

Phone  Number:     

Fax  Number 

ETW(s):  


EFIN(s)  Covered  By  This  Proposal: 


(attach  separate  sheet  if  necessary) 

IRS  Authorized  Representative:  Lisa  Johnson 

Phone  Number:  (202)  283-0980 

Fax  Number  (202)  283-4786 

E-mail:  LflOHN00@ml.irs.gov 

Address:  IRS.  Attn;  Lisa  Johnson.  OP;ETA:0:C,  5000  Ellin  Road.  Lanham,  MD  20706. 


1.  Introduction 

(A)  The  Internal  Revenue  Service 
(IRS)  faces  the  challenge  of  eliminating 
barriers  by  providing  incentives  and 
using  competitive  market  forces  to  make 
progress  towards  its  goal  to 
electronically  transact  80%  of  IRS 
business  by  the  year  2007  and  the 
interim  goal  that,  to  the  extent 
practicable,  all  returns  prepared 
electronically  should  be  filed 


electronically  by  the  year  2002.  One  of 
these  incentives  was  the  issuance  of  the 
Debt  Indicator  Pilot  Request  For 
Agreement  (RFA)  that  was  issued  on 
June  22.  1999.  This  RFA  provided  the 
opportunity  for  electronic  return 
originators  (EROs),  transmitters  and  On- 
line service  pro\iders  to  obtain  a  Debt 
Indicator  in  exchange  for  screening  the 
returns  they  transmit  for  potential 
abuse.  Authorized  e-file  providers  and 
financial  institutions  that  did  not 


submit  proposals  under  this  RFA  or  are 
not  covered  under  one  of  the  announced 
agreements  may  still  apply  to  obtain  the 
DI  for  the  upcoming  filing  season 
through  this  Memorandum  of 
Agreement  (MOA). 

(B)  The  Electronic  Tax  Administration 
(ETA)  MOA  between  the  hitemal 
Revenue  Service  (IRS)  and  the 
Participant  sets  forth  the  complete 
agreement  of  the  parties  with  regard  to 
participation  in  the  Debt  Indicator  Pilot 
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for  electronically  filed  individual  (1040 
series)  federal  income  tax  returns  during 
the  2000  filing  season  which  covers  the 
1999  tax  year.  The  parties  agree  that, 
except  as  provided  below,  the 
participant  will  be  treated  as  an  ERO, 
On-line  service  provider,  transmitter, 
software  developer  or  financial 
institution  for  the  2000  IRS  e-file 
program  as  those  terms  are  defined  in 
Revenue  Procedures  98-50  and  98-51. 
Also,  except  as  provided  below,  the 
parties  agree  to  comply  with  all  relevant 
statutory,  regulatory,  and  administrative 
requirements  relating  to  the  electronic 
filing  program. 

(CTxhe  IRS  is  looking  for  creative  and 
innovative  abuse  and  fraud  detection 
beyond  what  is  required  in  Revenue 
Procedures  98-50  and  98-51  in  addition 
to  creative  and  innovative  ways  to 
perform  the  due  diligence  required  by 
these  Revenue  Procedures.  Partnered 
proposals  offer  greater  opportunities  for 
more  comprehensive  screening  of 
returns  and  return  information  and  have 
a  greater  chance  of  being  accepted  bv 
the  IRS. 

(D)  There  is  no  deadline  for  filing  this 
Agreement. 

2.  Authority 

This  Agreement  is  entered  into 
pursuant  to  (1)  the  authority  vested  in 
the  Commissioner  of  the  IRS  by 
Treasury  Order  150-10  to  administer 
and  enforce  the  internal  revenue  laws 
and  revenue  procedtu^s  for  electronic 
filing  and  (2)  the  authority  vested  in  the 
Secretary  of  the  Treasury  by  the  IRS 
Restructuring  and  Reform  Act  of  1998, 
implemented  in  Section  6011  of  the 


Internal  Revenue  Code,  to  promote  the 
benefits  of  and  encourage  the  use  of 
ETA  programs. 

3.  Background  and  purpose 

In  exchange  for  providing  the 
screening  procedures  in  the  accepted 
proposal,  the  IRS  will  provide  to  the 
taxpayer  through  the  selected 
Participant,  a  debt  indicator  for 
taxpayers  who  have  entered  into  an 
agreement  with  a  financial  institution. 
This  indicator  may  show  the  reason  that 
the  refund  changed  was  because  of  a 
debt  owed  to  either  the  IRS  or  Financial 
Management  Service  (FMS)  or  both. 

The  return  software  must  also  be 
modified  to  include  a  voluntary  consent 
to  disclose  when  the  RAL  indicator  field 
is  significant.  This  authorizes  the 
Service  to  provide  the  debt  indicator 
when  financial  agreements  have  been 
made  with  the  taxpayer. 

4.  DefiniUoos 

(A)  "Days"  as  used  herein  means 
calendar  days  unless  otherwise  stated. 

(B)  A  "fraudulent  return"  is  a  return 
in  which  the  individual  is  attempting  to 
file  using  someone  else's  name  or  SSN 
on  the  return  or  where  the  taxpayer  is 
presenting  documents  or  information 
that  have  no  basis  in  fact.  NOTE; 
Fraudulent  returns  should  not  be  filed 
with  the  Service. 

(C)  A  "potentially  abusive  return"  is 
a  return  (1)  that  is  not  a  fraudulent 
retiun:  (2)  that  the  taxpayer  is  required 
to  file;  (3)  but  that  may  contain 
inaccurate  or  unsubstantiated 
information  (including,  but  not  limited 
to,  the  information  subject  to  reporting) 


that  may  lead  to  an  understatement  of 
a  liability  or  an  overstatement  of  a 
credit,  and  production  of  a  refund  to 
which  the  taxpayer  may  not  be  entitled. 

Note:  The  decision  not  to  provide  a  RAL 
or  other  bank  product  does  not  necessarily 
make  it  an  abusive  return. 

(D)  Refund  offset  is  the  reduction  of 
the  taxpayer's  claimed  refund  in  whole 
or  in  part  for  unpaid  IRS  tax  debt  or 
past-due  debts  submitted  to  FMS' 
Treasury  Offset  Program  for  child 
support  arrearages.  Federal  agency  non- 
tax debt,  or  state  income  tax. 

(E)  Refund  delay  is  the  suspension  of 
the  refund  process  resulting  from 
systemic  reviews. 

(F)  Sub-Participant  is  an  ERO,  On-line 
service  provider.  Transmitter,  or 
Financial  Institution  other  than  the 
Participant  who  has  entered  into  an 
Agreement  with  the  Participant  to 
perform  some  of  the  duties  and 
responsibilities  of  the  Participant. 

5.  Duties  and  Responsibilities  of  the 
Participant 

(A)  The  Participant  will  perform  all 
the  screening  activities  included  in  the 
checklist  submitted  with,  and 
incorporated  by  reference  into,  this 
Agreement. 

(B)  The  Participant  must  agree  to  track 
and  report  (by  SSN)  to  the  IRS  on  a 
weekly  basis,  the  potentially  abusive 
federal  individual  income  tax  returns 
electronically  filed  and  the  reason(s)  the 
return  may  be  abusive.  The  format  is  as 
follows  and  should  be  delivered  via 
electronic  mail  to  HQ-ORF®ci.irs.gov. 


Field  name 


FomiBl 


Filer  EFIN  

Pnmaiy  SSN  . 

W2   

Dependents  .. 
Schedule  C  ... 


Filing  Status  Ctiange  . 
TeleptKxie  ^  invalid  ... 

Duptpcate  SSN  

Invalid  SSN 

Duplicate  Address  

Other 

Return  Filed 

Explanation  of  Other  . 


Aipha/Numenc 
Alptia/Numenc 
Alpha  (Y  or  blank) 
Alpha  (Y  or  t>lank) 
Alpha  (Y  or  blank) 
Alpha  (Y  or  blank) 
Alpha  (Y  or  blank) 
Alpha  (Y  or  blank) 
Alpha  (Y  or  blank) 
Alpha  (Y  or  blank) 
Alpha  (Y  or  blank) 
Alpha  (Y  or  blank) 
Alpha 


Filer  £F/N— Electronic  Filer 
Identification  Number  of  the  ERO 
processing  the  return. 

Primary  SSN— Primary  SSN  on  the 
return,  which  is  suspected  of  abuse/ 
fraud. 

W2 — the  W2  was  the  reason  for 
suspecting  abuse/fraud. 


Dependents — questions  about  the 
dependents  was  the  reason  for 
suspecting  fraud  (i.e.  last  name  of 
dependent  is  different  from  taxpayer). 

Schedule  C — no  substantiation  for  the 
Schedule  C. 

Filing  Status  Change — questions 
about  the  filing  status  changes  was  the 
reason  for  suspecting  abuse/fraud. 


Telephone  Number  Invalid — 
telephone  numbers  given  by  the 
taxpayer  were  found  to  be  either 
invalid,  disconnected,  or  that  the 
taxpayer  was  not  known  by  the  person 
answering  the  telephone. 

Duplicate  SSN— a  duplicate  primary, 
secondary,  dependent  or  EIC  qualifying 
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SSN  is  foimd  within  the  ERO's  own 
universe  of  returns. 

Invalid  SSN— the  ERO  determines 
that  the  primary,  secondary,  dependent 
or  EIC  qualifying  SSN  is  invalid. 

Duplicate  Address — multiple  returns 
filed  for  the  same  address  for  seemingly 
unrelated  taxpayers  found  within  the 
ERO's  own  universe  of  returns. 

Other — any  reason,  not  conforming  to 
those  previously  listed,  for  which  a 
return  could  be  considered  fraudulent. 

Return  Filed — the  "Y  "  will  indicate 
that  the  return  was  filed  and  blank  will 
mean  that  the  return  was  not  filed. 

If  you  have  additional  information, 
provide  it  in  a  flat  file  format,  conuna 
delimited  (e.g.,  SSN  information  on 
returns  that  were  not  processed). 

(C)  The  Participant  will  provide  the 
Service  with  a  Final  Pilot  Finding 
report.  This  report  will  be  sent  to  the 
Authorized  IRS  Representative  via  email 
no  later  than  May  31,  2000.  The  report 
shall  include  information  on  each  of  the 
following  items; 

•  Number  of  RALs  applied  for  and 

1999  vs.  2000  comparison 

•  Average  amount  of  RAL  and  1999 
vs.  2000  comparison 

•  Distribution  of  RAL  applicants 
with  respect  to  adjusted  gross  income 
(AGI) 

•  Range  of  fees  charged  for  RALs 

•  Comparison  of  fees  prior  to  Dl 
pilot 

•  Breakdown  of  e-filers  between 
RAL  applicants  and  non-RAL  applicants 
and  1999  vs.  2000  comparison 

6.  Liability 

The  IRS  shall  not  be  liable  for  any 
injury  to  the  Participant's  personnel  or 
damage  to  the  Participant's  property 
unless  such  injury  or  damage  is  due  to 
negligence  on  the  part  of  the 
Government  and  is  recoverable  under 
the  Federal  Tort  Claims  Act  (28  U.S.C. 
1346(b)).  or  pursuant  to  other  statutory 
authority. 

7.  Third  Party  Rights 

This  Agreement  does  not  alter, 
change,  or  eliminate  any  rights  or 
responsibilities  that  taxpayers  have 
tmder  the  Internal  Revenue  Code. 

8.  Period  of  Performance  and 
Termination 

(A)  This  Agreement  shall  be  in  effect 
from  the  date  of  IRS'  signature  for  the 

2000  filing  season  with  an  option  to 
extend  for  the  2001  filing  season  subject 
to  a  modification  of  the  agreement. 

(B)  This  Agreement  may  be 
terminated  by  either  party  upon  30  days 
after  receipt  of  written  notice  signed  by 
either  of  the  signatories  to  this 
Agreement  or  by  their  successors  or 


designees.  The  Participant  understands 
that  in  the  event  the  IRS  terminates  this 
Agreement,  the  Participant  has  no  right 
to  any  claim  against  the  Government, 
including  a  claim  for  termination  costs. 

9.  Modification 

This  Agreement  may  be  modified  by 
the  IRS,  and  the  Participant  may  submit 
requests  for  modifications  to  the  IRS 
Authorized  Representative.  All 
modifications  must  be  in  writing  and 
signed  by  both  of  the  signatories  to  this 
Agreement  or  by  their  successors  or 


10.  Inspection 

(A)  The  IRS  has  the  right  to  inspect 
the  work  performed  by  the  Participant 
or  any  Sub-Participant  as  stated  below. 
If  the  duties  and  responsibilities  of  the 
Participant  or  any  Sub-Participant  are 
not  being  met.  then  the  IRS  may 
terminate  this  Agreement  for  default, 
and  the  Participant  and  any  Sub- 
Participant  may  be  suspended  from  the 
IRS  e-file  program. 

(B)  The  IRS  may  inspect  the  work 
performed  by  the  Participant  upon 
reasonable  notice  to  the  Participant's 
Authorized  Representative  and  in  a 
manner  that  will  not  interfere  with  the 
Participant's  performance  of  this 
Agreement.  The  Participant  shall 
provide  access  for  this  purpose  to  the 
IRS'  Authorized  Representative(s)  to  the 
location  where  the  work  is  being 
performed.  The  IRS  shall  also  have  the 
right  to  inspect  the  Participant's 
Report(s)  of  the  work  performed  as  a 
result  of  this  Agreement.  The  KS's 
Authorized  Representative  shall  provide 
the  results  of  any  inspections  to  the 
Participant's  Authorized  Representative 
for  any  necessarv-  resolution. 

11.  Release  of  Information 

The  Participant  shall  provide  written 
notice  to  the  IRS  and  obtain  consent  in 
advance  of  releasing  any  national  press 
releases  for  the  purposes  of  performing 
the  work  described  in  this  Agreement  or 
publicizing  this  partnership  with  the 
IRS.  The  text  and  purpose  of  the 
intended  release  shall  be  provided  to 
the  IRS's  Authorized  Representative  for 
this  Agreement.  The  Service  may 
monitor  advertising  standards  as 
authorized  in  Section  12  of  Revenue 
Proc-edure  98-50. 

12.  Remedies 

There  are  no  remedies  other  than  the 
termination  rights  described  in  11(B) 
and  (C)  of  this  Agreement  unless 
provided  in  a  modification  to  this 
Agreement.  The  Contract  Disputes  Act 
does  not  apply. 


13.  Order  of  Precedence 

In  the  event  the  terms  of  this 
Agreement  are  inconsistent  with  the 
terms  of  the  checklist,  the  Agreement 
shall  take  precedence. 

14.  Governing  Law 

This  Agreement  is  subject  to  and 
governed  by  the  laws  of  the  United 
States  of  America,  that  is.  by  Federal 
law.  and  not  by  the  laws  of  any  State. 
The  terms  of  this  Agreement  are  not 
intended  to  alter.  modif\'.  or  rescind  any 
current  Agreement  or  provision  of 
Federal  law  now  in  effect.  Any 
provision  of  this  Agreement  that 
conflicts  with  Federal  law  will  be  null 
and  void. 

Signatures  ^ 

Participant; 
Terence  H.  Lutes. 
National  Dir&ctor.  ETA  Operations. 

Instructions 

The  IRS  is  encouraging  the  formation 
of  partnerships  among  EROs. 
transmitters,  software  developers  and 
financial  institutions'  to  meet  the 
requirements  of  this  agreement  more 
efficiently  and  to  cover  more 
participants.  These  partnerships  may 
apply  as  a  group  and  the  prinleges 
obtained  through  successful 
applications  will  be  extended  to  all 
member  partners. 

Software  developers,  transmitters  and 
financial  institutions  are  encouraged  to 
initiate  these  partnership  applications 
on  behalf  of  Iheir  customers— EROs. 
direct  transmitters,  small  banks — to 
ensure  that  their  entire  mistomer  bases 
have  access  to  the  Debt  Indicator 
Partnered  proposals  offer  greater 
opportunities  for  more  comprehensive 
screening  of  retiuns  and  return 
information  and  have  a  greater  chance 
of  being  accepted  by  the  IRS. 

Individual  EROs  that  apply  will  need 
to  negotiate  changes  with  their  software 
company  before  they  can  participate. 

In  order  to  receive  this  indicator  for 
you  and/or  your  clients,  use  the 
application  and  sample  checklist 
(Attachment  1)  as  resources  to  formulate 
your  submission.  Include  all  screening 
procedures  currently  employed  by  all 
members  of  the  partnership.  This  could 
include  crosschecks  of  all  data  received 
frtim  EROs  that  could  identify 
improbable  information:  software 
checks  that  can  identif\'  abusive 
scenarios  within  ERO  practices  and 
fraudulent  or  abusive  situations; 
transmitter  databases  that  can  identif)' 
duplicated  information  as  well  as 
facilitating  the  reporting  process;  and 
fi^ud  screening  services  and  other 
checks. 
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Altacliment  1 


Sample  Checklist 


ERO 

-Identification: 

Require  two  forms  of  valid  identilicatiar  (one  must  be  a  pholo  10) . 

Verify  telepfione  numbers „ 

Verify  residence  „ 

'Social  Security  Card 

Require  a  valid  SSN  card  for  all  SSNs  on  return  

-Maintain  Previous  Client  Database 

Document  change  in  filing  status 


Current  Check 


a 

D 

a 


Document  change  in  number  or  names  of  dependents , 

Document  multiple  retums  to  saiDe  address  in  pnor  year  . 


INCOME  VERIFICATION 

-Ouestionat>le  W-2s 

Verification  of  W-2s  wfien  one  of  the  following  exist: 

•  Typed,  handwritten  or  altered  forms 

•  W-2s  wrth  all  copies  attached  

•  Unknown  companies  (out  of  area) 

•  W-2s  thai  differ  from  other  forms  issued  from  ttw  same  company  . 
-Schedule  C  or  Other  Income  Reporting  Forms 

Documentation  of  income 

Validation  and  recordir>g  of  e}q3ense8  

-EITC  and  Filing  Status  Verification 

Complete  Due  Diligence  worksheet  

Document  ^ck  of  child  care  experises  where  potential  exists  

Utilize  tax  package  and  requirements  to  ensure: 

A  chikJ  can  be  claimed  as  a  dependent 

The  taxpayer  can  qualify  as  Head  of  Household 

A  child  can  be  considered  as  a  qualifying  chHd  for  EITC  purposes  .... 
■Return  VefMcalian 

Docuranl  Schedule  A  deductions  

SoftwaiB  Develcper 

Validate  SSf^s  are  within  valid  ranges  .". 

Check  for  Duplicate  SSNs  

Check  for  Multiple  Head  of  Household  Retums  at  the  same  s 

Check  for  improbable  Federal  withholding  amounts 

Check  for  incorrect  Social  Security  or  Medicare  Withholding  . 

Verify  math  computations  are  correct  

Verify  format  is  correct  

Transmitter 

Verify  ERO  suitability  

Maintain  databases  for  the  following; 
Duplicate  SSNs 


Bank 


Addresses  and  phone  numbers  tor  jails,  dnjg  treatment  centers,  health/welfare  agencies,  hotels,  etc. 

SSNs  of  deceased  persons 

Credit  card  fraud 


Contract  with  a  fraud  screening  service  for  bank  products  connected  to  tax  retums  

Request  Credit  Reports  for  loan  customers  

Other 

Feel  free  to  add  any  additxxial  screens  you  cunently  emptoy.  Attach  additwnal  pages  as  necessary. 


D 

a 

D 


a 
a 
a 

D 

a 

D 

a 

D 

D 
D 

□ 


a 
a 
a 
a 
a 
a 
a 


D 

o 
a 
a 

a 
a 


Willing  to  Do 
for  2000 


O 
D 
□ 


□ 
O 
D 


a 
a 
a 
a 

a 
a 

D 

a 

a 
a 
a 


D 
D 

a 
a 
a 
a 
o 


a 
a 
a 
a 

a 
a 
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BILUNO  COCe  4SKM>I-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0132] 

Proposed  Infonnatlon  Collection 
Activity;  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 


action:  Notice. 


summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
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notice  solicits  comments  on  the 
information  needed  to  determine  a 
veteran's  eligibilit)'  for  specially 
adapted  housing  or  for  a  special  home 
adaptation  grant. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  31,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  A^venue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0132"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501 — 3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on;  (1)  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  VBA's 
ftmctions.  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Veteran's  Application  in 
Acquiring  Specially  Adapted  Housing 
or  SpeciaJ  Home  Adaptation  Grant,  VA 
Form  26-^555. 

OMB  Control  Number:  2900-0132. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  'The  form  is  used  to  gather 
the  necessary  information  to  determine 
the  veteran's  eligibility  for  specially 
adapted  housing  or  the  special  home 
adaptation  grant. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  133  hoiu^. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Generally 
one-time. 

Estimated  Number  of  Respondents: 
800. 


Dated:  November  19.  1999. 

By  direction  of  the  Secretary. 
Donald  L.  NeiUon, 

Director.  Information  Management  Sen'ice. 
IFR  Doc  99-31262  Filed  12-1-99;  8:45  ami 
BiujNGCooE  aaso-oi-u 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0562] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  uf 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  the  information  needed  to 
access  the  rates  that  veterans  are  offered 
and  received  critical  health  promotion 
and  disease  prevention  services. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  trefore  January  31,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff,  Veterans  Health 
Administration  (193B1J.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No,  2900-0562"  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  at  (202)  273-8310  or  FAX 
(202)273-9381. 

SUPPLEMENTARY  MF0RMAT10N:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VHA  invites 
comments  on;  (1)  whether  the  proposed 


collection  of  information  is  necessary* 
for  the  proper  performance  of  VHA's 
fimctions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Survey  of  Health  Promotion  and 
Preventative  Medicine  Services.  VA 
Form  10-21000(NR). 

OMB  Control  Number:  2900-0562 . 

Type  ofRexiew:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  Congress  has  mandated  that 
VA  assess  the  rates  that  veterans  are 
offered  and  receive  critical  health 
promotion  and  disease  prevention 
services,  and  report  these  rales  to 
Congress  on  an  annual  basis.  Public  Law 
102-585.  Existing  data  resources  in  VA 
are  unable  to  provide  complete 
documentation  regarding  receipt  of 
those  services.  An  annual  mail  survey  is 
necessary  to  provide  the  necessary' 
information. 

Affected  Public:  Individuals  and 
households. 

Estimated  Annual  Burden:  5,777 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually 

Estimated  Number  of  Respondents: 
51.900. 

Dated:  November  2. 1999. 

By  direction  of  the  Secretary. 
Barbari  H.  Epps, 
Management  Analyst.  Information 
Management  Servict. 

IFR  Doc.  99-31263  Filed  12-1-99;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0018] 

Proposed  Infonnatlon  Collection 
Activity;  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  General  Coimsel. 
Department  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  The  Office  of  General  Coimsel 
(OGC).  Department  of  Veterans  Affairs 
(VA),  is  announinng  an  opportunitj'  for 
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public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  apply  for 
accreditation  to  represent  claimants  for 
benefits  before  VA  and  to  confer  power 
of  attorney  on  an  attorney,  agent  or 
individual  service  organization 
representative  for  claim  representation 
purposes. 

DATES:  Written  coirunents  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  31.  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Sheldon  Bolasny  (022D1].  Department 
of  Veterans  Affairs.  810  Vermont 
Avenue.  NW,  Washington,  DC  20420. 
Please  refer  to  'OMB  Control  No.  2900- 
0018"  in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheldon  Bolasny  at  (202)  273-6321  or 
FAX  (202)  273-6404. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRf\  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  OGC  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  OGC's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  The  accuracy  of  OGC's  estimate  of 
the  burden  of  the  proposed  collection  of 
information:  (3)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles  and  Form  Numbers 

a.  Application  for  Accreditation  as 
Senice  Organization  Representative, 
VA  Form  21. 

b.  Appointment  of  Individual  as 
Claimant's  Representative,  VA  Form 
22a. 


OMB  Control  Number  2900-0018. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VA  Form  21  is  used  to 
obtain  basic  information  necessary  to 
determine  whether  an  individual  may 
be  accredited  as  a  service  organization 
representative  for  the  purposes  of 
representation  of  claimants  before  the 
VA.  The  information  is  used  to  evaluate 
qualifications,  ensure  against  conflicts 
of  interest,  and  allow  appropriate 
organization  officials  to  certify  the 
character  and  qualifications  applicants. 
It  is  designed  to  ensure  that  regulatory 
standards  for  accreditation  have  been 
met  so  that  claimants  for  VA  benefits 
have  available  a  pool  of  qualified  claims 
representatives  to  assist  them  in  the 
preparation,  presentation,  and 
prosecution  of  their  claims. 

VA  Form  22a  is  used  by  a  claimant  for 
VA  benefits  to  confer  power  of  attorney 
upon  an  attorney,  agent,  or  individual 
service  organization  representative  in 
order  that  the  attorney,  agent,  or 
individual  representative  may  represent 
the  claimant  in  proceedings  before  VA. 
Generally,  this  power  of  attorney 
permits  VA  to  release  to  the  attorney, 
agent,  or  individual  representative 
records  pertinent  to  the  benefit  claim. 
The  form  contains  a  release  to  be 
completed  by  the  claimant  which 
permits  the  claimant  to  authorize  or 
prohibit  VA  from  disclosing  medical 
records  specifically  protected  by  38 
U.S.C.  7332. 

Affected  Public:  Individuals  and 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions,  and  State, 
Local  or  Tribal  Government. 

Estimated  Annual  Burden 

a.  VA  Form  21 — 275  hours. 

b.  VA  Form  22a— 2,500  hours. 
Estimated  Average  Burden  Per 

Respondent 

a.  VA  Form  21 — 15  minutes. 

b.  VA  Form  22a — 15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

a.  VA  Form  21—1.100. 

b.  VA  Form  22a— 10,000. 
Dated:  November  2. 1999. 
By  direclion  of  the  Secretary. 

Barbara  H.  Epps. 

Kfanagement  Analyst,  Information 
Management  Sen^ice. 

IFR  Doc.  9q-:il264  Filed  12-1-99:  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

(OMB  Control  No.  2900-0017] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTXIM:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veteran.-;  Affairs  (VA),  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired  and  allow 
60  days  for  public  conunent  in  response 
to  the  notice.  This  notice  solicits 
comments  on  information  needed  to 
carry  out  a  Congressional  mandated  that 
VA  maintain  supervision  of  the 
distributionand  use  of  VA  benefits  paid 
to  a  fiduciary  on  behalf  of  a  beneficiary 
who  is  incompetent,  a  minor,  or  imder 
legal  disability. 
DATES:  Written  coirunents  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  (anuary  31,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0017"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
conunents  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  The  accuracy  of  VBA's  estimate  of 
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the  burden  of  the  proposed  collection  of 
information;  (3)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 
Titles  and  Form  Numbers: 

a.  Court  Appointed  Fiduciary's 
Account  (legal  size).  VA  Form  21-4706 

b.  FederalFiduciarv's  Account.  VA 
Form  21-4706b 

c.  Court  Appointed  Fiduciary's 
Accoimt,  VA  Form  21-4706C 

d.  Account  Book,  VA  Form  21-^718 
OMB  Control  Number:  2900-0017. 
Type  of  Review:  Reinstatement,  with 

change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  information  is  used  to 
audit  accounts  of  fiduciaries  and 
monitor  estate  supervision  issues  to 
include  the  need  for  suspension  of 
benefits  when  warranted. 

Affected  Public:  Individuals  or 
households — Business  or  other  for- 
profit — Not-for-profit  institutions,  and 
State,  Local  or  Tribal  Government. 

Estimated  Annual  Burden 

a.  VA  Form  21-4706—2,628  hours. 

b.  VA  Form  21-4706b — 4.370  hours. 

c.  VA  Form  21-4706c— 2.808  hours. 

d.  VA  Form  21-4718—13.140  hours. 
Estimated  Average  Burden  Per 

Respondent 

a.  VA  Form  21-4706 — 30  minutes. 

b.  VA  Form  21-4706b— 30  minutes. 

c.  VA  Form  21-4706c— 30  minutes. 

d.  VA  Form  21-4718—2  hours  and  30 
minutes. 

Frequency  of  Response:  Once 
annually. 
Estimated  Number  of  Respondents 

a.  VA  Form  21-4706—5,256 

b.  VA  Form  21-4706b— 8,740 

c.  VA  Form  21-4706C— 5.616 

d.  VA  Form  21-4718—5.256. 

Dated:  November  2.  1999. 

By  direction  of  the  Secretary: 
Barbara  H.  Epps. 
Management  Analyst,  Information 
Management  Service. 

IFR  Doc.  99-31265  Filed  12-1-99;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0227] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
coirunents  on  the  biuden  estimates 
relating  to  customer  satisfaction 
surveys. 

The  purpose  of  this  submission  is  to 
request  reinstatement  of  approval  of 
previously  expired  data  collections.  All 
surveys  were  previously  approved 
imder  the  Office  of  Management  and 
Budget  (OMB)  Control  No.  2900-0227. 
At  this  time  VHA  wishes  to  utilize  OMB 
Control  No.  2900-0227  to  consolidate 
all  nation-wide  surveys  under  one 
approval  for  Headquarters  sponsored 
patient  satisfaction  siuvcys.  These 
voltmtar\'  customer  service  surveys 
meet  the  requirements  of  Executive 
Order  12862.  Setting  Customer  Service 
Standards. 

DATES:  Written  conunents  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  [anuary  31.  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Arm 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW.  Washington, 
DC  20420.  Please  refer  to  "OMB  Control 
No.  2900-0227"  in  any  correspondence. 


FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-6310. 

SUPPLEMENTARY  INFORMATION:  Under  ihf 
PRA  of  1995  (Public  Law  104-13;  44 
use.  3501-3520).  Federal  agencies 
must  obtain  approval  from  OMB  for 
each  collection  of  information  they 
conduct  or  sponsor.  This  request  for 
comment  is  being  made  pursuant  to 
Section  3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VHA  invites 
comments  on;  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  The  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Nation-wide  Customer 
Satisfaction  Surveys. 

OMB  Control  Number:  2900-0227. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  Executive  Order  12862. 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
Departments  to  identif)'  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
service.  VHA  uses  customer  satisfaction 
surveys  to  gauge  customer  perceptions 
of  VA  services  as  well  as  customer 
expectations  and  desires.  The  results  of 
these  information  collections  lead  to 
improvements  in  the  quality  of  VHA 
service  delivery  by  helping  to  shape  the 
direction  and  focus  of  specific  programs 
and  services. 

Affected  Public:  Individuals  or 
households. 


Prosthetic  Patient  Satisfaction  Survey,  VA  Form  10-0142B 


Year 

Number  o(  re- 
spondents 

Estimated  bur- 
den hour 

EsSmated  an- 
nual txjrden 

Frequency  ol 
response 

2000 

2001  „ 

2002 „ 

27.000 

27,000 
27,000 

24 

(minutes) 
24 
24 

10.800 

10.800 
10.800 

Annual 

Annual. 
Annual. 
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Prosthetics  Blind  Aid  Phone  Survey,  VA  Form  10-01 42C 


Year 

1  Number  of 
Respondents 

Estimated  bur- 
den hour 

Estimated  an- 
nual burden 

Frequency  of 
response 

2000 

2001  „ _ 

2002  

1,900 

1,900 
1.900 

30 

(minutes) 

30 

30 

950 

950 
950 

Annual. 

Annual. 
Annual. 

INPATIENT  Satisfaction  Survey— Mental  Health  Insert  Included,  VA  Form  10-1465-1 


Year 

Number  of  re- 
spondents 

Estimated  bur- 
den hour 

Estimated  an- 
nual burden 

Frequency  at 
response 

2000 

2001  

2002 

33,600 

33,600 
33,600 

15 

(minutes) 

15 

15 

8,400 

8,400 
8,400 

Annual. 

Annual. 
Annual. 

General  Outpatient  Satisfaction  Survey,  VA  Form  10-1465-3 


Year 

Number  of  re- 
spondents 

Estimated  bur- 
den hour 

Estimated  an- 
nual burden 

Frequency  of 
response 

2000 

2001  

2002 

48  000 

48,000 
48,000 

15 
(minutes) 

12,000 

12,000 
12,000 

Annual. 

Annual. 

General  Outpatient  Satisfaction  Survey,  VA  Form  10-1465-3. 

In  addition  lo  the  above,  VA  Form  10-1465-3  will  be  sent  lo  a  selection  of  Gulf  Era  Outpatients 


Year 

Number  of  re- 
spondents 

Estimated  bur- 
den hour 

Estimated  an- 
nual burden 

Frequency  of 
response 

2000 

2001  

2002 

23.400 

23.400 
23.400 

15 

(minutes) 

15 

15 

5.850 

5.850 
5.850 

Annual. 

Annual. 
Annual. 

Spinal  Cord  Injury  Satisfaction  Survey,  VA  Form  10-1465-7 


Year 

Number  of  re- 
spondents 

Estimated  bur- 
den hour 

Estimated  an- 
nual burden 

Frequency  of 
response 

2000 _ 

2001  

2002 

2.686 

2.686 
2.686 

30 

(minutes) 

30 

30 

1.343 

1.343 
1.343 

Annual. 

Annual. 
Annual. 

Home  Based  Primary  Care  Satisfaction  Survey,  VA  Form  10-1465-9 


Year 


Estimated  bur-  |   Estimated  an-      Frequency  of 
den  hour  nual  burden     |      response 


2000 

2001 
2002 


22.5  i  1.454  hours 
(minutes)  1 

22.5  j  1.454  hours 

22.5  I  1.454  hours 


Annual. 


Annual. 
Annual. 


Nutrition  Analysis  Satisfaction  Survey,  VA  Form  10-5387 

Year 

Number  of  re- 
spondents 

Estimated  bur- 
den hour 

Estimated  an- 
nual burden 

Frequency  of 
response 

2000 

137,600 

137,600 
137,600 

2 
(minutes) 
2  1 

2! 

4.587  hours 

4.587  hours 
4.587  hours 

2001  

2002 
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Most  customer  satisfaction  surveys 
will  be  recurring  so  that  VHA  can  create 
ongoing  measures  .of  performance  and  to 
determine  how  well  the  agency  meets 
customer  service  standards.  Each 
collection  of  information  will  consist  of 
the  minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  VHA's  performance. 
VHA  expects  a  total  annual  burden  of 
approximately  45,384  hours  in  2000. 
2001.  and  2002. 

The  areas  of  concern  to  VHA  and  its 
customers  may  change  over  time,  and  it 
is  important  lo  have  the  ability  to 
evaluate  customer  concerns  quickly. 
OMB  will  be  requested  to  grant  generic 
clearance  approval  for  a  3-year  period  to 
conduct  customer  satisfaction  surveys 
and  focus  groups.  Participation  in  the 
surveys  will  be  voluntary  and  the 
generic  clearance  wilt  not  be  used  to 
collect  information  required  to  obtain  or 
maintain  eligibility  for  a  VA  program  or 
benefit.  In  order  to  maximize  the 
voluntary  response  rates,  the 
information  collection  will  be  designed 
to  make  participation  convenient, 
simple,  and  free  of  unnecessar\'  barriers. 
Baseline  data  obtained  through  these 
information  collections  will  be  used  to 
improve  customer  service  standards. 
VHA  will  consult  with  OMB  regarding 
each  specific  information  collection 
during  this  approval  period. 

Dated:  November  1. 1999. 
By  direction  of  the  Secretar)': 
Sandra  S.  Mclntyre, 

Program  Analyst.  Information  Management 
Service. 

IFR  Doc.  99-31266  Filed  12-1-99;  8:45  ami 
BILUNG  COOE  832»-01-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0089] 

Proposed  Information  Collection 
Activity:  Proposed  Collection: 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
pubUsh  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
infonnation,  including  each  proposed 


extension  of  a  previously  approved 
collection  and  allow  60  days  for  pubUc 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  tbe 
information  needed  to  determine 
eligibility  for  income-based  benefits 
programs. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  31 ,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  (.  Kessinger.  Veterans  Beneflts 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  WTashington.  DC  20420.  Please  refer 
to  "OMB  Control  No  2900-0089"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13:  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  piusuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  lo  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniquos  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Statement  of  Dependency  of 
Parent(s).  VA  Form  21-509. 

OMB  Control  Number:  2900-0089. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  38  U.S.C.  102  requires  that 
income  and  dependency  must  be 
determined  before  benefits  may  be  paid 
to  or  for  a  dependent  parent.  VA  Form 
21-509  is  used  to  gather  the  necessary 
information  from  the  appUcant  to  make 
this  determination. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  20,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Number  of  Respondents: 
40,000. 

Dated:  October  28,  1999. 

B>  direclion  of  the  Secrelarv'. 
Donald  L  Neilson, 

Director.  Information  Management  Service. 
IFR  Doc.  99-31267  Filed  12-1-99:  8:45  ami 
enjjNO  cooc  oio-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0013] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
AdministTdtion.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  aimouncing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  tbe  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  pubUc  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  the  information  needed  to 
determine  eligibility  for  issuance  of  a 
bmial  flag  for  a  deceased  veteran. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
tBceived  on  or  before  January  31.  2000. 
ADDRESSES;  Submit  wTitten  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20SS2).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0013"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nanc\'  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13:  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  tbe  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  infonnation.  VBA  invites 
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comments  on:  (1)  whetlier  tlie  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


the  use  of  other  fonns  of  information 
technology. 

Title:  Application  for  United  States 
Flag  for  Burial  Purposes,  VA  Form  21- 
2008. 

OMB  Control  Number:  2900-0013. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VA  Form  21-2008  is  the 
application  form  used  to  obtain  a  burial 
flag  for  a  deceased  veteran. 

Affected  Public:  Individuals  or 
households.  Federal  Government  and 
State,  Local  or  Tribal  Government 


Estimated  Annual  Burden:  162,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
650.000. 

Dated:  October  29, 1999. 

By  direction  of  the  Secretary. 
Sandy  Mclntyre, 

Management  and  Program  Analyst. 
Information  Management  Service. 
|FR  Doc.  99-31268  Filed  12-1-99:  8:45  ami 
BILLING  CODE  a320-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  conections  i-re 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-047] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Correction 

In  notice  document  99-30305 
appearing  on  page  63804  in  the  issue  of 
Monday,  November  22, 1999,  the  docket 
line  should  appear  after  the  subagency 
as  stated  in  the  heading  above. 

(FR  Doc.  C9-30305  Filed  12-1-99:  8:45  am) 
BILUNG  CODE  150S-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

{Release  No.  34^1847;  File  No.  SR- 
Amex  99-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Regarding  the  Extension  of  the  Pilot 
Program  Eliminating  Position  and 
Exercise  Limits  In  FLEX  Equity 
Options 

September  9.  1999. 

Correction 

In  notice  document  99-24354, 
appearing  on  page  50843,  in  the  issue  of 
Monday,  September  20,  1999,  make  the 
following  corrections: 

1.  On  page  50843,  in  the  third 
column,  the  date  line  is  added  to  read 
as  set  forth  above. 

2.  On  page  50845.  in  the  first  column, 
in  the  second  line  from  the  bottom,  the 


FR  Doc.  number  ••99-24357"  should 
read  '•99-24354  ". 

[FR  Doc  C9-24354  Filed  12-1-99:  8:45  ami 
BILLING  CODE  1MS-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27102] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

Correction 

In  notice  document  99-30437, 
appearing  on  page  65744,  in  the  issue  of 
Tuesday.  November  23.  1999,  make  the 
following  correction; 

On  page  65744.  in  the  third  column, 
above  the  third  paragraph,  add 
•'Conectiv,  et  al.  (70-9095)" 
[FR  Doc.  C9-30437  Filed  12-1-99:  8i45  am) 
BIUJNG  CODE  150S-01-0 


Thursday 
December  2,  1999 


■ 
1  s 


Part  II 

National  Archives 
and  Records 
Administration 

36  CFR  Parts  1220,  1222,  and  1228 
Agency  Records  Centers;  Final  Rule 
Storage  of  Federal  Records;  Final  Rule 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 
RIN  309S-AA81 

Agency  Records  Centers 

AGENCY:  National  Arcliives  and  Records 

Administration  (NARA). 

ACTION:  Final  rule:  request  for  comment. 

SUMMARY:  NARA  is  issuing  revised 
regulations  updating  the  standards  that 
records  center  storage  facilities  must 
meet  to  store  Federal  records.  Since  the 
regulations  ware  last  updated  in  1982. 
there  have  been  a  number  of  advances 
in  sprinkler  systems  and  other  general 
facility  standards  that  significantly 
improve  the  environment  and  general 
safeguards  for  Federal  records.  This  rule 
also  reflects  updated  information  on 
certain  me.asures  that  may  prevent  hre 
and  water  damage  to  records.  NARA 
also  recognizes  the  authority  of  agencies 
to  contract  with  private  entities  for  the 
storage  of  Federal  records.  NARA 
provides  agencies  with  standards, 
procedures  and  guidelines  for  the  use  of 
such  commercial  records  storage 
facilities.  The  regulation  will  apply  to 
all  agencies,  including  NARA,  that 
establish  and  operate  records  centers, 
and  to  agencies  that  contract  for  the 
services  of  commercial  records  storage 
facilities. 

Asa  result  of  the  comments  received 
on  the  proposed  rule,  we  are  adding 
new  provisions  that  address  handling 
conflicts  with  other  regulatory 
requirements  and  requests  for  waivers. 
We  are  seeking  public  comments  on 
these  new  provisions. 
DATES:  This  rule  is  effective  January  3, 
2000,  except  §§  1228.234, 1228.236.  and 
1228.238  which  will  be  effective  March 
2.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  lanuarv  3.  2000. 

Comments  on  %%  l'228.234,  1228.236, 
and  1228.238  must  be  received  by 
January  31.  2000  at  the  address  shown 
below.  NARA  intends  to  publish  any 
changes  to  §§  1228.234,  1228.236,  and 
1228.238  resulting  from  this  comment 
period  before  March  2.  2000. 
AOOflESSES:  Comments  must  be  sent  to 
Regulation  Comment  Desk  (NPLN), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 
Comments  may  be  faxed  to  301-713- 
7270. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  (301)  713-7360.  ext. 
226. 


SUPPt-EMENTAAY  INFORMATION:  NARA 
published  a  notice  of  proposed 
rulemaking  on  April  30, 1999,  at  64  FR 
23.504.  On  June  7.  1999.  NARA 
announced  a  June  18. 1999.  public 
meeting  on  the  proposed  rule  and 
extended  the  comment  period  to  Julv  7, 
1999  (64  FR  30276).  Approximately  30 
people  attended  the  public  meeting. 
NARA  received  timely  comments  from 
11  Federal  agencies.  5  professional 
organizations.  2  commercial  records 
centers,  and  5  other  individuals  or 
companies.  In  addition.  NARA  received 
a  number  of  comments  dated  on  or 
before  July  7. 1999.  forwarded  from 
Congressional  offices. 

On  September  15. 1999.  at  64  FR 
50028.  NARA  published  an  initial 
regulatory  flexibility  analysis  to  aid  the 
public  in  commenting  upon  the  small 
business  impact  of  the  proposed  rule. 
Comments  on  the  initial  analysis  were 
received  from  an  industry  association,  6 
firms  that  provide  records  storage 
services.  12  Federal  agencies,  and  two 
other  individuals. 

Follovtring  is  a  summary  of  the 
comments  and  a  discussion  of  the 
changes  that  we  made  to  the  proposed 
rule. 

Four  Federal  agencies  concurred  in 
full  with  the  proposed  rule  in  their 
written  comments,  as  did  two 
individuals  and  two  companies.  The 
National  Association  of  Government 
Archives  and  Records  Administrators, 
,\RMA  International,  and  the  Society  of 
American' Archivists  also  expressed 
strong  support  for  the  proposed  rule  in 
their  written  comments.  Two 
commercial  records  centers  and  PRISM 
International,  a  not-for-profit  industry 
association  that  includes  o^-site  storage 
company  members,  opposed  the 
proposed  rule  in  their  written 
comments:  these  commentors  and  other 
commercial  records  centers  also  raised 
concerns  in  the  June  18  public  meeting. 
The  other  Federal  agencies  and  the 
Federal  Information  and  Records 
Managers  Council,  an  organization  of 
Federal  information  and  records 
management  professionals,  raised 
questions  or  suggested  changes  to  the 
proposed  rule  in  their  comments. 

General  Comments 

One  of  the  broad  concerns  expressed 
by  some  Federal  and  private  sector 
comments  was  whether  the  cost  of 
compliance  with  the  proposed  NARA 
standards  would  preclude  the  private 
sector  from  competing  for  Federal 
agency  business  or  make  them  less 
competitive  than  NARA  Federal 
Records  Centers  (FRCs).  Part  of  the 
concern  expressed  in  these  comments 
was  based  on  a  misinterpretation  of  the 


proposed  $  1228.234.  which  provided 
the  specifications  for  NARA's  tested 
fire-safety  detection  and  suppression 
system  as  one  alternative  way  to  achieve 
a  system  that  is  designed  to  limit  the 
maximum  anticipated  loss  in  any  single 
fire  event  to  a  maximum  of  300  cubic 
feet  of  records  destroyed  by  fire.  That 
section  specified  a  maximum  records 
storage  height  of  15  feet,  which  is  not 
commonly  used  in  commercial 
facilities,  but  is  standard  in  NARA 
FRCs.  To  address  this  common 
misinterpretation,  we  have  moved  the 
NARA  FRC  specifications  to  a  new 
Appendix  B  that  clearly  states  the 
specifications  are  an  optional  alternative 
way  of  complying  with  the  rule. 
Another  basis  for  the  concern  with  the 
cost  of  the  proposed  rule  was  the 
requirement  in  proposed  S  1228.230(b) 
that  records  storage  areas  not  exceed 
250,000  cubic  feet  of  records.  We  have 
also  modified  that  requirement.  Further 
discussion  of  the  comments  on  the  cost 
of  compliance  is  found  later  in  this 
SUPPLEMENTARY  INFORMATION  in  the 
section  titled  Regulatory  Flexibility  Act 
(RFA)  Certification. 

Another  concern  expressed  by  some 
written  comments  and  at  the  public 
meeting  was  whether  all  Federal  records 
warrant  the  level  of  protection  that 
would  be  provided  by  the  proposed 
standard.  As  we  noted  in  the  preamble 
to  the  proposed  rule  and  again  at  the 
public  meeting  and  in  the  September  15, 
1999,  initial  analysis.  Federal  records 
provide  essential  documentation  of  the 
Federal  government's  poUcies  and 
transactions  and  protect  the  rights  of 
individuals.  The  Government  has  an 
obligation  to  protect  and  preserve  these 
records  for  their  entire  retention  period, 
even  if  that  retention  period  is  only  a 
few  years,  as  is  the  case  with  IRS 
income  tax  returns.  We  believe  that 
there  is  a  minimum  level  of  fire  safety, 
security,  and  structural  integrity  that 
any  facility  storing  Federal  records  must 
have,  which  are  reflected  in  these 
standards.  For  environmental  controls, 
where  a  difference  in  the  level  of 
protection  is  warranted  for  permanent 
records,  we  have  taken  a  graded 
approach  by  retention  and  media.  We 
also  note  that  a  higher  level  of  physical 
security  is  appropriate  for  vital  records 
and  records  of  high  intrinsic  value,  but 
this  regulation  focuses  on  the  minimum 
requirements  for  protecting  all  Federal 
records. 

Several  industry  comments  and  the 
FIRM  Council  expressed  skepticism  that 
NARA's  own  records  centers  will  meet 
the  standards.  As  we  stated  at  the  public 
meeting,  all  NARA  FRCs  are  in 
compliance  with  those  portions  of  the 
rule  that  become  elective  on  "day  one," 
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i.e.,  the  effective  date  of  this  final  rule. 
Many  NARA  records  center  facilities  are 
not  compliant  with  environmental  and 
water  damage  control  provisions  that  do 
not  become  effective  until  2009. 

Relationship  to  Existing  Industry 
Standards 

One  conunercial  records  storage 
vendor  argued  that  existing  industry 
storage  standards  should  not  be 
discarded  in  favor  of  NARA's  proposed 
rule:  conversely,  an  individual  noted 
that  the  proposed  rule  "fills  a  badly 
needed  void  in  our  Records 
Management  literature.  We  do  not  have 
definitive  or  comprehensive  standards 
for  a  Records  Center  "  Currently  there  is 
no  standard  for  records  storage  facilities 
larger  than  49,999  cubic  feet  of  records 
(NFPA  232  (1995),  Standard  for  the 
Protection  of  Records).  NFPA  232A 
(1995),  Guide  for  Fire  Protection  for 
Archives  and  Records  Centers,  is  a 
guide  or  recommended  practice,  and  is 
not  mandatory.  However,  NFPA  232A 
does  recommend  the  sprinkler  systems 
and  compartmentallzadon  required  by 
this  and  NARA's  previous  rule.  Other 
standards  such  as  NFPA  13.  231  and 
231C  treat  Federal  records  the  same  as 
the  storage  of  blank  paper  (or  even  used 
paper  for  recycling),  and  are  intended  to 
provide  life  safety,  protection  of 
adjacencies,  etc..  but  not  necessarily  to 
limit  the  loss  of  records  to  an  acceptable 
level  of  risk.  Further  discussion  of  the 
appropriateness  of  using  NFPA  13,  231. 
and  231C  as  the  only  fire  protection 
requirements  is  found  in  the  Regulatory 
Flexibility  Act  Certification  section  of 
this  Supplementary  Information. 

Conflicts  With  Other  Codes 

Several  comments  questioned  why 
local  and  regional  building  codes  could 
not  be  followed  in  place  of  the  proposed 
NARA  standards.  At  the  June  18 
meeting.  NARA  staff  explained  that  fire- 
safety  components  of  building  codes  arc 
designed  to  protect  the  life  and  safety  of 
occupants,  mitigate  against  the  spread  of 
a  fire  to  adjacent  structures,  and  to 
protect  fire  fighters,  not  to  limit  the  loss 
of  valuable  contents.  NARA's  standards 
in  this  final  rule  supplement  the 
building  codes  to  provide  a  safety  level 
for  the  items  stored. 

We  recognize,  however,  that  there 
may  be  instances  where  a  NARA 
standard  differs  from  a  local  or  regional 
building  code  provision.  We  have  added 
a  new  §  1228.234  that  outlines  how  such 
conflicts  should  be  handled.  Following 
normal  rules  of  precedence  in  applying 
differing  standards  or  codes,  we  specify 
that  if  any  NARA  provisions  conflict 
with  local  or  regional  codes,  the  more 
stringent  fire  protection  and  life-safety 


provision  appfies.  If  a  mandatory  NARA 
requirement  cannot  be  reconciled  with 
a  mandatory  local  or  regional 
requirement,  the  local  or  regional  code 
applies.  We  invite  public  comment  on 
this  new  §  1228.234.  which  has  a 
delayed  effective  date  so  that  we  can 
consider  any  comments  on  it. 

Underground  Storage  Facilities 

Several  industry  comments  pointed 
out  that  the  proposed  rule  did  not 
address  the  unique  characteristics  of 
underground  storage  facilities  and 
ignored  Mine  Safety  and  Health 
Administration  regulations  for 
underground  facilities.  They  stated  that, 
in  many  cases,  MSHA  safety  guidelines 
would  exceed  those  outlined  in  the 
proposed  rule.  To  address  these 
concerns,  we  have  added  a  provision  in 
S  1228.234(b)  that  if  any  of  the 
provisions  of  this  subpart  conflict  with 
mandatory  life  safet\'  or  ventilation 
requirements  imposed  on  underground 
storage  facilities  by  MSHA's  regulations 
at  30  CFR  Chapter  I.  the  MSHA 
requirement  applies.  We  haM)  also 
addressed  the  need  for  variances  from 
NARA  requirements  for  roofs  of 
undergroimd  facilities  in  the  new 
§  1228.236  and  §  1228.238.  We  iiTvile 
public  comment  on  the  new  provisions 
in  §§  1228.234,  1228.236,  and  1228.238, 
which  have  a  delayed  effective  date  so 
that  we  can  consider  any  comments  on 
them.  As  we  noted  at  the  June  18  public 
meeting,  we  are  concerned  with  the 
potential  for  severe  fire  damage  to 
records  holdings  in  an  underground 
facility  because  of  the  fuel  load  and 
characteristics  of  a  mine.  In  this  final 
rule,  we  do  not  require  underground 
facilities  to  meet  more  stringent 
requirements  for  fire  detection  and 
suppression  systems.  We  intend  to  work 
with  the  underground  storage  industry 
and  MSHA  to  develop  appropriate 
standards  to  protect  Federal  records 
stored  in  underground  facilities  againsi 
catastrophic  fire.  We  will  invite  public 
comment  on  proposed  standards  that 
are  developed. 

Definitions  (§  1228.224) 

In  response  to  various  comments,  we 
have  added  definitions  of  "auxiliary 
space."  "fire  barrier  wall."  "licensed 
fire  protection  engineer."  and  "records 
storage  area."  With  "fire  barrier  wall" 
we  clarihed  that  the  type  of  wall 
required  by  this  regulation  is  a  wall 
other  than  a  fire  wall,  having  a  fire 
resistance  rating,  constructed  in 
accordance  with  NFPA  221  (1994). 
Standard  for  Fire  Walls  and  Fire  Barrier 
Walls,  Chapter  4.  A  fire  barrier  wall  is 
a  less  costly  wall  than  a  fire  wall.  We 


also  changed  the  terminology 
throughout  the  regulation. 

Several  comments  pointed  out  that 
fire  protection  engineers  (FPEs)  are  not 
separately  licensed  or  registered  in  some 
States.  Our  definition  of  FPEs  includes 
both  licensed  or  registered  professional 
engineers  with  a  recognized 
specialization  in  fire  protection 
engineering  and,  for  those  Stales  that  do 
not  separately  licenced  or  register  FPEs, 
licensed  ui  regi.stered  professional 
engineers  with  training  and  experience 
in  fire  protection  engineering  who  are 
professional  members  of  the  Society  of 
Fire  Protection  Engineers. 

Multi-Story  Facilities  (§  1228.22B(b)l 

We  received  several  comments  on  the 
proposed  §  1226.228(b),  which  requires 
facilities  with  two  or  more  stories  to  be 
designed  or  certified  by  a  licensed  FPE. 
One  agency  questioned  whether  FPEs 
"design"  faciUties  or  perform  design 
reviews  for  fire  protection  systems  and 
features.  The  rule  allows  for  either  the 
active  involvement  of  a  licensed  FPE  in 
the  facility  design  (a  highly  desirable, 
but  not  required  effort)  OR  that  a 
licensed  FPE  certify  (i.e..  conduct  a 
design  review  or  post  construction 
inspection)  to  ensure  that  the  facility 
actuallv  meets  the  design  criteria. 

Another  agency  pointed  out  that 
evaluation  of  structural  aspects  of  a 
multi-story  facility  were  out  of  the 
professional  scope  of  an  FPE.  We 
adopted  the  agency's  recommendation 
that  a  civil/ structural  engineer  also  be 
involved  in  the  design  or  certification 

PRISM  International  questioned 
whether  this  was  a  facility  issue  from 
which  NARA  could  exempt  itself  rather 
than  a  fire  safety  issue  and  how  much 
it  would  cost  NARA  to  comply  with  the 
provision  since  NARA  has  several 
multi-story  records  centers.  The 
provision  is  primarily  a  fire  safety  issue, 
but  is  placed  in  §  1228.228  becau.se  it  is 
also  a  structural  issue.  All  multi-story 
NARA  facilities  have  four-hour  rated 
intermediate  floors  and  are  compliant. 

Flood  Walls  |§  1228,22li(c|) 

In  response  to  a  question  from  ARMA 
International,  we  have  clarified  that  the 
required  flood  wall  for  buildings  m  a 
100  year  flood  plain  areas  must  conform 
to  local  or  regional  building  codes. 

Protection  From  Water  Damage 
(§  122B.228(g)  and  (h)l 

One  agency  pointed  out  in  its 
comments  that  properly  designed  roof- 
mounted  equipment  could  be  installed 
in  such  a  way  to  minimize  potential 
damage  to  the  roof  membrane  and  that 
periodic  roof  inspection  by 
appropriately  certified  professionals 
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should  allow  potential  problems  to  be 
identified  and  corrected  before  any 
actual  damage  occurs.  We  agree  with  the 
agency  but  note  that  care  must  be  taken 
also  to  ensure  that  the  foot  traffic 
required  by  maintenance  personnel  to 
service  roof-mounled  equipment  does 
not  damage  the  roof.  We  have  modified 
paragraph  (g)  to  require  only  that 
measures  are  taken  to  ensure  that  the 
roof  membrane  does  not  permit  water  to 
penetrate  the  roof.  We  state  that  the 
preferred  way  of  achieving  this  is  that 
DO  equipment  be  mounted  on  the  roof, 
but  that  the  agency's  suggested 
alternative  may  be  used  instead. 

The  same  agency  also  suggested  that 
water  damage  from  overhead  piping 
could  be  prevented  by  stringent  design, 
inspection,  and  supplemental 
techniques  such  as  gutters  or  shields. 
We  have  adopted  this  suggestion  in 
51228.228(h). 

AHMA  International  suggested  that 
the  rule  would  be  more  complete  if 
guidelines  for  preventing  water  damage 
also  addressed  water  coming  from 
below,  e.g..  backed  up  plumbing  or 
broken  toilet  or  kitchen  pipes.  We  agree 
with  this  conunent,  but  have  not 
determined  the  appropriate  way  to 
address  water  entering  at  Qoor  level. 
There  are  preservation  concerns  that 
floor  drains  may  permit  sewer  gas  to 
enter  the  records  storage  area  and  that 
the  drains  themselves  may  be  an  avenue 
for  water  to  enter  the  storage  area.  We 
intend  to  address  this  issue  in  a  future 
rulemaking.  Until  then,  we  believe  that 
the  requirement  that  the  building  be 
protected  against  Hoods  (§  1228.228(c)) 
and  the  fairly  standard  shelving 
assembly  that  raises  the  bottom  shelf 
one  to  three  inches  off  the  floor 
mitigates  this  risk. 

Shelving  (§  lZ28.228(i)) 

Several  comments  addressed  the 
shelving  requirements  in  paragraph  (i). 
One  individual  recommended  thai 
several  Federal  specifications  for 
bracing  shelving  be  added.  We  have  not 
adopted  this  comment,  as  the 
performance  standard  to  brace  to 
prevent  collapse  under  full  load  is 
sufficient.  An  agency  questioned 
whether  we  intended  that  the  shelving 
be  rated  at  least  50  pounds  per  square 
foot.  We  confirm  that  we  do  mean 
pounds  per  cubic  foot,  as  different 
facilities  use  different  shelving  schemes, 
sometimes  stacking  two,  or  even  three 
boxes  high  per  shelf.  A  cubic  foot  of  wet 
records  can  easily  weigh  50  pounds. 

Security  Requirements  (§  1228.228(k)) 

In  response  to  an  agency  comment, 
we  have  clarified  paragraph  (k)  to 
permit  agencies  to  require  compliance 


with  DO)  Level  IV  or  Level  V  facility 
requirements  if  the  facility  is  classified 
at  the  higher  level.  Appendix  A  contains 
only  Level  ID  requirements.  We  note 
that  if  an  agency  requires  a  commercial 
records  storage  facility  to  implement 
higher  security  requirements,  the  agency 
must  furnish  Oie  facility  with  those 
requirements  as  part  of  its  contract 
specifications. 

Integrated  Pest  Management  (IPM) 
Program  (§  1228.228(m)) 

One  agency  strongly  endorsed  the 
requirement  to  have  an  1PM  program 
while  another  agency  stated  that  it  does 
not  seem  reasonable  to  require  the  same 
level  of  pest  control  in  records  storage 
areas  as  in  food  preparation  areas.  The 
IPM  program  is  a  systemic  approach  to 
pest  management,  and  not  a  "level  of 
pest  control"  exclusively  for  food 
preparation  areas,  and  we  have  made  no 
changes  to  this  paragraph- 
Mechanical  and  Electrical  Equipment 
in  Records  Storage  Areas 
(§  1228.228(n)) 

Several  respondents  misimderstood 
that  §  1228.228(n)  applies  only  to  new 
records  storage  facilities,  i.e..  facilities 
established  or  converted  to  use  as 
records'storage  facilities  on  or  afier 
January  3.  2000.  We  have  rewritten  the 
introductory  text  to  emphasize  this 
more  strongly. 

In  response  to  several  comments 
questioning  the  prohibition  on 
mechanical  and  electrical  equipment  in 
records  storage  areas,  we  have  clarified 
that  our  intent  was  to  avoid 
transformers,  switchgear,  and  large 
motors,  not  lighting  and  code-required 
illuminated  signs.  We  have  split  the 
proposed  paragraph  (n)(l)  into  separate 
paragraphs  for  mechanical  and  electrical 
equipment.  Mechanical  equipment 
containing  motors  rated  in  excess  of  1 
HP  and  high-voltage  electrical 
distribution  equipment  (i.e..  13.2  kv  or 
higher  switchgear  and  transformers)  are 
prohibited  in  this  final  rule.  We  did  not 
adopt  an  agency's  recommendation  that 
high  efficiency  gas  HVAC  units  with 
open  flames  be  permitted  in  smaller 
records  storage  areas,  given  both  the  fire 
risk  and  the  pollution  risk,  and  the 
minimal  impact  of  requiring  the  unit  to 
be  installed  exterior  to  the  records 
storage  area. 

Two  agencies  questioned  the 
requirement  for  new  facilities  to  provide 
a  redundant  source  of  primary  electric 
service.  A  redundant  source  of  electrical 
service  provides  a  higher  level  of 
protection  than  batteries  for  fire  alarm 
and  fire  protection  systems,  and  is 
required  only  in  new  facilities.  We  have 
clarified  that  we  did  not  intend  to 


require  instantaneous  switching 
between  supplies.  A  third  agency  asked 
whether  exit  signs  should  be  included 
in  the  requirement  for  secondary  power. 
Exit  sign  power  is  regulated  by  NFPA 
101  (1997),  Life  Safety  Code.  NARA 
does  not  intend  lo  be  more  restrictive  in 
this  case. 

Compartmentalization  of  Storage  Areas 
(§  1228.230(b)) 

The  requirement  in  paragraph  (b)  that 
each  records  storage  area  must  not 
exceed  a  total  capacity  of  250,000  cubic 
feet  of  records  drew  both  strong  support 
and  strong  opposition  in  written 
comments  and  at  the  June  18  meeting. 
The  purpose  of  this  requirement  was  to 
limit  the  loss  of  Federal  records  in  a 
catastrophic  fire  where  the  fire 
suppression  system  failed  to  contain  a 
fire.  One  respondent  from  a  firm  thai 
makes  records  storage  vaults  stated  that 

■"  ■   *  From  a  practical  application,  there 
is  no  doubt  these  improvements  will 
drasUcally  improve  the  risk  profile  of  the 
records  center  and  reduce  losses  should  a  fire 
occur.  One  only  has  to  view  the  lessons 
learned  from  the  fires  at  Ifour  commercial 
.storage  facilities)  to  confirm  what  NARA  has 
suggested.  "    ■   *  [Two  facilities)  suffered 
total  losses  in  warehouses  where  open  space 
storage  and  high  tiay  ceiling  were  in  use. 

*  *   *  [One  facility)  utilized  demising  walls 
and  the  fire  was  stopped  at  the  first  demising 
wall  as  this  allowed  the  fire  deparunent  to 
create  a  perimeter  defense  due  to  the  fact  that 
the  fire  could  not  breach  the  surrounding 
walls.  Compartmentalization  does  work. 

*  *   *  [In  the  fourlhl  fire,  the  demising  walls 
and  the  low  ceiling  worked  to  limit  the  loss 
to  4.000  boxes  when  100.000  were  at  risk. 
Clearly  this  design  was  most  effective.  An 
intelligent  analysis  of  these  Hres  points  out 
that  the  NARA  Standard  is  based  on 
performance  in  actual  fires  and  the  resultant 
damage.  Large  open  warehouses  without  in- 
rack  sprinklers  are  destined  to  a  complete 
loss  as  the  fire  is  not  only  unstoppable  but 
unfightable." 

A  major  commercial  records  storage 
vendor  staled  that  the  limitation  of 
records  storage  areas  'will  resiUt  in 
tremendous  costs  to  retrofit  existing 
buildings  especially  considering  the 
additional  ventilation  problems  which 
will  have  lo  be  addressed."  The  vendor 
also  stated  that  "without  substantial 
renovations,  both  e.xisting  commercial 
and  NARA  records  centers  will  be 
virtually  disqualified  iix>m  further 
consideration."  NARA  records  centers 
meet  this  requirement  now.  as  do  any 
agency  records  centers  thai  were 
approved  under  the  previous  subpart  K 
or  that  procured  their  records  center 
space  through  the  General  Services 
Administration.  The  representative  of 
the  storage  vault  firm  noted  in  bis 
comments  that  many  commercial 
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records  centers  would  be  able  to 
comply. 

From  the  lessons  NARA  learned  from 
the  1973  fire  that  destroyed  the  top  floor 
of  the  St.  Louis  National  Personnel 
Records  Center  and  that  have  been 
confirmed  with  the  commercial  sector 
fires  in  the  past  year,  we  believe  that  it 
is  essential  to  provide  safeguards  against 
catastrophic  loss  of  Federal  records  in  a 
fire.  We  recognize,  however,  that 
commercial  storage  facilities  have 
different  space  configurations  and  that 
they  may  not  want  to  or  be  able  to 
modify  a  facility  to  conform  to  this 
requirement.  Therefore,  we  modified 
§  1228.230(b)  as  recommended  by  a 
Federal  agency  with  extensive 
experience  with  commercial  storage 
facilities.  Paragraph  (b|  in  this  final  rule 
provides  that  if  the  facility  does  not 
have  fire  compartmentalization  in  its 
records  storage  areas  or  the  storage 
compartments  are  larger  than  250,000 
cubic  feet,  no  more  than  250,000  cubic 
feet  of  Federal  records  may  be  stored  in 
the  records  storage  area. 

Fire  Barrier  Walls  (§  lZ28.23(Hc)-(0) 

In  response  to  an  agency  comment, 
we  have  modified  paragraph  (c)(2). 
which  applies  to  new  facilities  only,  to 
permit  one  or  more  knock-out  panels  in 
one  exterior  wall  of  each  stack  area 
instead  of  designing  that  wall  with  a 
maximum  fire  resistive  rating  of  one 
hour.  We  also  clarified  in  paragraph  (f) 
that  fire  doors  that  maintain  the  same 
rating  as  the  wall  are  permitted. 

Roof  Support  Structures  (§  1228.230(g}) 

Two  agencies  questioned  the 
requirement  that  roof  support  structures 
that  cross  or  penetrate  fire  barrier  walls 
must  be  cut  and  supported 
independently.  Both  agencies  were 
concerned  that  it  may  be  extremely 
difficult  to  achieve:  one  of  the  agencies 
suggested  that  the  requirement  be 
imposed  for  new  facilities  only.  We 
disagree.  This  requirement  was  also  in 
the  existing  regulation,  which  has  been 
in  effect  for  the  past  1 7  years  for  NARA 
and  agency  records  centers.  It  is  not 
unreasonable  to  design  a  facility  to 
avoid  a  roof  collapse  bom  bringing 
down  the  fire  wall. 

Automatic  Roof  Vents  (§  1228.230(j)) 

One  agency  and  PRISM  International 
questioned  the  prohibition  on  automatic 
roof  vents.  We  agree  that  appropriately 
designed  roof  vents  whose  sole  purpose 
is  to  ventilate  a  fully  involved  fire  are 
effective.  We  have  modified  this  section 
to  continue  to  prohibit  automatic  roof 
vents  in  new  facilities  for  routine 
ventilation  purposes,  because  they  are  a 
source  of  later  leakage,  but  to  permit 


automatic  vents  designed  solely  for 
venting  in  case  of  a  fire. 

300  Cubic  Feet  Limit  on  Loss  of  Records 
(§1228,230(s)) 

Several  vendors  expressed  the  view  in 
their  written  comments  and  at  the 
public  meeting  that  limiting  loss  of 
records  to  300  cubic  feet  per  incident  is 
uru^asonable,  even  though  we  noted  in 
the  proposed  rule  that  this  maximum 
limit  has  been  set  to  reflect  what  current 
sprinkler  technology  can  guarantee.  The 
300  cubic  feet  loss  per  incident  is  a 
design  objective,  based  on  live  fire 
testing.  It  means  that  if  the  system 
works  as  intended  (i.e..  has  not  been 
sabotaged,  is  properly  maintained,  etc.) 
that  the  anticipated  or  likely  loss  will 
not  exceed  300  cubic  feet.  "This  has  been 
demonstrated  in  three  separate  live  fire 
tests,  each  test  including  multiple 
bums,  and  in  no  case  did  the  damage 
exceed  300  cubic  feet. 

Several  questions  were  asked  at  the 
public  meeting  concerning  wliether 
NARA's  existing  facilities  meet  the  300 
cubic  feet  standard  and  any  testing  or 
certification  process  used.  NARA  staff 
stated  that  NARA's  centers  meet  the 
fire-safety  requirements,  which  have 
been  in  place  since  at  least  1982.  The 
live  fire  tests  were  conducted  for  NARA 
by  Factory  Mutual  and  Underwriters 
Laboratory  (compact  shelving)  during 
the  1970's  and  1980's.  NARA's  centers 
were  designed  to  the  standard  by  fire 
professionals,  but  there  was  no 
certification  process  in  place  under  the 
previous  regulation. 

In  this  final  rule,  we  have  moved 
§§  1228.232  (agenc>'  certification  of  fire- 
safety  detection  and  suppression 
systems)  and  1228.234  (NARA's 
certified  system)  to  §  1228.242  and 
Apf>endix  B,  respectively- 
Environmental  Controls  (§  1228.232) 

The  Society  of  American  Archivists 
(SAA),  two  agencies,  and  an 
underground  storage  provider 
commented  on  this  section  (§  1228.236 
in  the  proposed  rule).  SAA  stated  its 
view  that  "while  in  an  ideal  world 
permanent  records  would  be  stored  in 
an  environment  suitable  for  permanent 
records  fi^m  the  beginning  of  their  life 
cycle,  the  proposed  NARA  regulations 
strike  a  reasonable  compromise  for  the 
real  world."  One  agency  questioned 
why  humidity  control  was  not  a 
requirement  for  permanent  paper 
records,  while  the  underground  storage 
provider  pointed  out  that  its  salt  mine 
temperature  and  humidity  levels  would 
fall  within  the  specifications  for  office 
space  air  conditioning.  The  cited 
ASHRAE  standards  in  paragraph  (c) 
address  temperature,  humidity,  and  air 


exchange  aspects  of  air  conditioning.  If 
an  underground  facility  can  meet  all 
three  aspects  of  the  standards,  its 
natural  air  conditioning  would  be 
permitted. 

The  other  Federal  agency  questioned 
what  standards  should  be  applied  to 
mixed-media  records,  e.g..  combined 
microfiche  and  paper  rrcords.  This  is  a 
problem  not  just  for  the  Department  of 
Defense  (DOD)  and  NARA  at  our  St. 
Louis  facility,  but  for  other  agencies  that 
may  retire  files  that  are  primarily  paper- 
based  records  but  also  contain 
microforms,  x-rays,  photographs,  or 
other  nontextual  records.  While  the 
ideal  solution  is  for  agencies  to 
segregate  their  nontextual  records  before 
sending  them  for  storage,  it  is  not  an 
easily  achieva'ule  solution.  We  will 
review  this  issue  further  and  address  it 
in  a  future  rulemaking 

Waivers  of  Requirements  (§§  1Z28.236 
and  1228.238) 

In  response  to  written  comments  and 
discussion  at  the  public  meeting,  we 
have  added  two  new  sections  to  address 
when  and  how  NARA  would  consider 
waiving  a  requirement  in  this  subpart 

We  will  consider  waiving  a 
requirement  in  three  situations — (1) 
when  a  system,  method  or  device  is 
equivalent  or  superior  to  a  requirement 
prescribed  in  the  NARA  regulation;  (2) 
for  an  ageacy  records  center  that  met  the 
previous  NARA  standards  but  does  not 
meet  a  new  standard  (e.g., 
environmental  controls  for  permanent 
nontextual  records):  and  (3)  lor  roof- 
related  requirements  for  underground 
storage  facilities.  The  information  to  be 
provided  and  NARA's  procedure  for 
processing  and  approving  waiver 
requests  are  specified  in  new 
§§  1228.236  and  1228.238.  We  are 
delaying  the  effective  date  for  these 
sections  to  permit  public  comment  on 
them. 

Time  Limits  for  Removing  Records 
From  a  Noncomplianl  Records  Storage 
Facility  ($  1228.240) 

In  response  to  agency  comments,  we 
are  clarif>-ing  both  S  1228.240(a)  in  this 
final  rule  and  $  1228.156  in  a  related 
final  rule  published  elsewhere  in  this 
separate  part  of  the  Federal  Register  to 
require  agencies  to  complete  removal  of 
records  from  noncomplianl  storage 
facilities  within  18  months  after  initial 
discovery  of  the  deficiencies. 

Content  of  Requests  for  Agency  Records 
Centers  (§  1228.240(c)) 

Proposed  §  1228.240(a)(1)  contained  a 
requirement  that  an  agency  that 
proposes  to  store  its  records  in  an 
agency  records  center  operated  by 
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another  agency  must  obtain  NARA's 
approval  to  do  so.  We  have  clarified 
§  1228.240(c)  to  include  requests  for 
approval  in  this  situation  and  to  note 
that  such  requests  do  not  have  to 
provide  documentation  of  compliance 
with  the  standards  in  this  subpart  (the 
agency-owner/operator  will  have 
provided  the  documentation). 

We  also  recognize  that  some  agencies 
may  have  had  unofficial  records  storage 
facilities  that  did  not  meet  the  standards 
of  the  previous^regulation.  In  response 
to  one  agency's  suggestion,  we  have 
added  a  Dew  paragraph  (c)(2)  to  allow 
those  agencies  to  submit  requests  for 
approval  of  an  existing  agency  records 
center  with  a  plan  to  bring  the  facility 
into  compliance  with  current 
requirements  within  a  three-year  period. 

Certification  of  Fire-Saiiety  Detection 
and  Suppression  System  (§  1228.242) 

The  proposed  rule  contained  a 
requirement  in  proposed  §  1228.232  that 
any  fire-safety  detection  and 
suppression  system  undergo 
independent  Uve  testing  to  be  certified 
as  meeting  the  requirements  of 
§  1228.230(s).  We  received  a  number  of 
written  comments  and  comments  at  the 
public  meeting  opposing  this 
requirement  because  it  is  too  costly.  We 
have  reconsidered  our  position  that  full 
testing  is  the  only  way  to  demonstrate 
compliance.  We  have  moved  the  revised 
section  to  §  1228.242.  and  offer  three 
alternatives  for  documenting 
compliance: 

•  A  statement  that  the  facility  is  using 
a  NARA-certified  system  described  in 
Appendix  B. 

•  A  report  of  the  results  of 
independent  live  fire  testing. 

•  A  report  of  the  results  of  computer 
modeling  and  a  certification  by  a 
licensed  FPE  that  the  system  has  been 
designed  to  meet  the  requirement  of 

§  1228.230(s). 

NARA  vvill  approve  systems  within 
10  work  days  if  the  facility  has  used  a 
previously  approved  system  design  or 
the  system  is  documented  through  live 
fire  testing.  For  systems  documented 
through  the  third  alternative.  NARA 
will  give  its  approval  within  30  calendar 
days  if.  in  NARA's  judgement,  the 
system  clearlv  demonstrates  comphance 
with  §  1228.230(8).  If  NARA  questions 
whether  the  docmnentation 
demonstrates  compliance,  NARA  will 
consult  the  appropriate  industry 
standards  body  or  other  qualified  expert 
before  making  the  determination. 

NARA  Inspection  of  Records  Storage 
Facility  (§  1228.244) 

In  response  to  an  agency  comment, 
we  have  added  a  paragraph  that  NARA 


will  contact  the  agency  operating  a 
records  center  or  holding  a  contract 
with  a  commercial  facility  in  advance  to 
set  a  date  for  the  inspection. 

OMB  Review  Under  Executive  Order 
12866 

This  rule  is  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866,  and  has  been  reviewed  by 
OMB  at  both  the  proposed  and  final  rule 
stages.  It  is  deemed  significant  because 
it  is  a  NARA  regulatory  plan  regulation. 
It  is  also  deemed  significant  in 
accordance  with  section  3(f)(4)  because 
it  is  related  to  the  new  reimbursable 
records  center  program. 

Congressional  Review  of  Agency 
Rulemaking 

This  rule  is  not  a  major  rule  as 
defined  in  5  U.S.C.  Chapter  8, 
Congressional  Review  of  Agency 
Rulemaking. 

Regulatory  Flexibility  Act  (RFA) 
Certification 

Background 

Several  respondents  questioned 
NARA's  certification  statement  in  the 
proposed  rule,  which  stated  "As 
required  by  the  Regulatory  Flexibility 
Act,  we  certify  that  this  proposed  rule 
will  not  have  a  significant  impact  on 
small  entities."  '  The  question  was  first 
raised  at  the  June  18,  1999,  public 
meeting.  At  thai  time,  NARA  staff  stated 
that  NARA  had  not  done  any  formal 
cost  analysis  to  support  this  certification 
and  invited  attendees  to  provide 
comments  on  the  adequacy  of  that 
statement. 

Two  respondents.  Underground 
Vaults  and  Storage,  Inc.  and  Iron 
Mountain,  specifically  commented  that 
the  regulation  would  have  a  significant 
impact  on  small  business.  Underground 
did  not  state  a  specific  cost.  Iron 
Mountain,  one  of  the  largest  records 
center  vendors  in  the  United  States, 
asserted  that  the  limitation  of  storage 
areas  to  40,000  sq.  ft.  (§  1228.222)  would 
require  that  company  to  spend 
approximately  $500,000  to  retrofit  each 
of  its  existing  buildings.  Extrapolating 
that  figure  to  2,400  small  businesses 
providing  records  management  services. 
Iron  Mountain  stated  that  the  cost 
would  be  SI. 2  billion  to  small 
businesses  if  each  business  only 
operated  one  similar  sized  center.  A 
third  respondent.  Hugh  Smith  (Firelock) 
stated  that  smaller  vendors  are  better 


'  Aa  discussed  id  the  documeat  published 
September  15.  1999.  st  64  FR  S0028.  the 
ceitificatioD  sftemetil  tjt  Uu  proposed  rule 
inadvertently  omitled  the  pfaivse  "a  sulistantiel 
number  of",  although  NARA  intended  that  pluBse 
to  be  pait  of  the  statement. 


able  to  meet  the  proposed  standards 
because  they  have  smaller  warehouses 
than  the  larger  vendors.  PRISM 
International  questioned  which  of  the 
RFA  requirements  NARA  had  used  to 
review  the  proposed  rule.  Additionally, 
some  records  storage  facilities  wrote  to 
their  members  of  Congress  stating  that 
the  proposed  rule  would  have  a 
significant  impact  on  them  but  did  not 
specify  any  cost. 

After  evaluating  those  comments, 
NARA  decided  to  publish  an  initial 
regulatory  flexibility  analysis  (analysis) 
to  provide  further  information  and 
opportunity  for  public  comment  on  the 
small  business  impact,  if  any,  of  the 
proposed  rule.  When  the  document  was 
published  in  the  Federal  Register. 
NARA  encouraged  wide  review  of  the 
analysis  by  posting  it  on  NARA's  web 
site  with  the  proposed  rule,  and  sending 
notifications  to  PRISM  International, 
ARMA.  SAA,  NAGARA,  and  the 
Records  Management  and  Archives  List 
Serves.  Additionally,  NARA  notified 
agency  records  officers  of  the 
availability  of  the  analysis  for  comment 
and  sought  information  on  current  and 
planned  agency  use  of  commercial 
records  centers  to  assist  in  the 
assessment  of  the  potential  impact  on 
small  businesses. 

Succinct  Statement  of  the  Need  for,  and 
Objectives  of,  the  RuJe 

Current  records  center  standards  were 
last  Issued  in  1982.  They  cite  outdated 
industry  standards  and  do  not  reflect 
other  government-wide  requirements 
that  have  been  Imposed  since  1982.  The 
1982  regulation  addresses  only  officially 
established  agency  records  centers, 
although  NARA  Federal  records  centers 
voluntarily  conform  to  that  regulation.  It 
is  necessary  to  update  the  standards 
applicable  to  agency  records  centers  and 
NARA  centers  to  reflect  these  cJianges. 
Moreover,  as  more  agencies  are  turning 
to  the  private  sector  for  off-site  storage, 
NARA  finds  that  it  is  necessary  to 
explicitly  require  agencies  to  ensure  that 
records  in  their  legal  custody  are  stored 
in  appropriate  space  wherever  the 
records  are  stored. 

Federal  records  provide  essential 
docimientation  of  the  Federal 
CH)vemment's  poUcies  and  transactions 
and  prf)tect  rights  of  individuals.  These 
records  must  be  stored  in  appropriate 
space  to  ensure  that  they  remain 
available  for  their  scheduled  life. 

NARA  is  authorized,  under  44  U.S.C. 
2907,  to  establish,  maintain  and  operate 
records  centers  for  Federal  agencies. 
NARA  is  authorized,  under  44  U.S.C. 
3103,  to  approve  a  records  center  that  is 
maintained  and  operated  by  an  agency. 
NARA  is  also  authorized  to  promulgate 
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standards,  procedures,  and  guidelines  to 
Federal  agencies  with  respect  to  the 
storage  of  their  records  in  commercial 
records  storage  facilities.  See  44  U.S.C. 
2104(a),  2904  and  3102. 

Comments  Received  in  Response  to 
Initial  Regulatory  Flexibility  Analysis 

NARA  received  comments  on  the 
analysis  from  PRISM  International,  4 
small  businesses  that  provide  records 
services,  2  other  records  storage 
businesses  that  did  not  specifically 
identify  whether  they  were  small 
businesses,  and  2  consultants. 
Addibonally  12  Federal  agencies,  or 
components  of  agencies,  responded  to 
the  letter  to  records  officers.  We  have 
carefully  reviewed  the  comments  and 
considered  them  before  issuing  this 
final  rule. 

Summary  of  the  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  Initial  Regulatory 
Flexibility  Analysis 

The  public  comments  on  small 
business  impact  generally  concerned 
three  signifif:ant  issues; 

(1 1  Availability  of  alternative 
standards.  PRISM  and  four  records 
storage  businesses  argued  that 
adherence  to  NFPA  standards  13,  231, 
and  231C  and  local  building  codes 
provide  sufficient  protection  tor  records 
in  commercial  records  centers.  One 
small  business  added  that  the  proposed 
rule  would  "effectively  quadruple  the 
fire  protection  requirements  of  Federal 
Records  Centers  and  for  commercial 
records  centers  storing  government 
records."  (We  note,  however,  that 
NARA's  Federal  records  centers  meet 
the  fire  protection  requirements  now.) 
Another  small  business  recommended 
waiving  the  250,000  cubic  foot 
limitation  for  facilities  that  can  gain 
certification  of  compliance  with  NFPA 
232A. 

(2)  The  cost  of  structural  changes  to 
comply  with  the  proposed  rule.  One 
small  business  identified  the 
requirement  to  have  records  storage 
areas  no  larger  than  250,000  cubic  feet 
to  be  of  particular  concern.  This 
business  estimated  that  its  cost  to 
construct  fire  walls  would  be  over 
$250,000,  and  that  the  walls  would 
significantly  reduce  the  efficiency  of  the 
workflow  within  the  building.  The 
commenter  also  projected  losing 
$600,000  of  potential  gross  revenues 
from  potential  Federal  agency  customers 
within  their  service  area  during  the  first 
year  if  the  fire  walls  had  to  be 
constructed  prior  to  moving  in  Federal 
customers. 

Another  records  storage  firm,  which 
did  not  identify  whether  it  was  a  small 


business,  stated  that  adopting  the 
proposed  NARA  rules  would  increase 
capital  costs  by  218  percent  The 
commenter  identified  the  following 
specific  areas  where  costs  would  be 
affected  by  NARA  requirements:  height/ 
module  restriction;  seismic 
requirements*;  interior  4-hour  fire-walls 
20  feet  high;  fire  suppression;  fire 
protection;  added  mechanical  room  for 
equipment;  added  mechanical 
equipmenl/HVAC;  exterior  1-hour  wall; 
2  sides  to  access  all  modules;  electrical/ 
seciuity  system;  and  Level  in  security 
measures.  *  (Starred  items  are 
government-wide,  not  NARA, 
requirements.  We  note  that  in  this  final 
rule,  there  are  no  height  restrictions  and 
the  module  (records  storage 
compartment)  size  restriction  relates  to 
the  nimiber  of  Federal  records  that  can 
be  st<3red  in  a  module,  not  to  the  size  of 
the  module  itself.) 

PRISM  hiteroatioDal  staled  that 
building  costs  would  more  than  triple 
imder  NARA's  proposed  requirements, 
and  provided  the  results  of  a  study  done 
for  PRISM  by  Hanscomb,  Inc..  an 
international  construction  consultant 
firm,  in  suppori  of  that  statement 
PRISM  also  commented  that  live  fire 
tests  required  to  obtain  ceriificalion  for 
alternate  storage  and  fire  protection 
designs  were  very  expensive,  costing 
$250,000  or  more. 

In  its  comments  on  the  proposed  rule 
prior  to  the  pubUcation  of  the 
September  15  analysis.  Iron  Mountain 
(which  is  not  a  small  business)  asserted 
that  the  limitation  of  storage  areas  to 
40,000  sq.  ft.  (§  1228.222)  would  require 
that  company  to  spend  approximately 
5500,000  to  retrofit  each  of  its  existing 
buildings.  Iron  Mountain  further 
asserted  that  there  are  2,400  small 
businesses  providing  records 
management  services:  extrapolating  its 
costs  to  this  universe.  Iron  Mountain 
stated  that  the  cost  would  be  $1.2 
biUion  to  small  businesses  if  each 
business  only  operated  one  similar  sized 
center. 

Several  other  public  comments 
expressed  concern  that  the  cost  of 
alterations  needed  to  comply  with  the 
NARA  requirements  would  discourage 
or  prevent  small  businesses  from  doing 
business  with  the  Federal  Government. 

13)  Adoption  of  NARA  standards  for 
non-Federal  records.  PRISM  and  two 
records  storage  firms  raised  concerns 
that  private  sector  businesses  might 
incorporate  the  NARA  standards  as 
technical  specifications  for  storage  of 
general  business  records.  These 
commenters  stated  that  such  an  action 
would  stifle  competition  and  raise 
prices. 


Other  issues.  In  addition  to  these 
three  issues,  several  commenters 
reiterated  their  general  concerns  over 
the  appropriateness  of  stringent 
standards  for  most  Federal  records  and 
the  applicabilit^'  of  the  regulation  to 
imderground  storage  facilities,  which 
are  addressed  elsewhere  in  this 
Supplementary  Information. 

Summary  of  NARA  s  Assessment  of 
Such  Issues 

II)  Availability  of  alternative 
standards.  As  noted  earlier  in  this 
Supplementary  Information,  we  believe 
that  Federal  records  require  a  greater 
level  of  protection  against  firf  damage 
and  loss  than  stocks  of  pap>!r  oeing 
stor^  as  a  commodity.  Commodities 
can  easily  be  replaced  if  daioaged  or 
lost;  records  containing  evidence  of 
Federal  agency  actions,  individual 
rights,  and  fulfillment  of  individual  and 
organizational  obligations  to  the  Federal 
government  caimot  be  replaced.  We  also 
note  that  the  professional  organization 
responsible  for  developing  and  issuing 
fire  protection  standards,  the  National 
Fire  Protection  Association  (NFPA),  also 
recognizes  that  protection  of  records  is 
distinct  from  protection  of  commodities. 
Since  the  adoption  of  the  original 
edition  of  NFPA  232A,  Guide  for  Fire 
Protection  of  Archives  and  Records 
Centers  in  1970,  the  NFPA  has 
recognized  that  large  collections  of 
inactive  records  is  not  the  same  as 
protecting  bulk  storage  of  recycled 
paper  or  new  bond  paper  in  bulk,  and 
that  separate  guidance  was  needed. 

In  August  1999,  NFPA  and  ANSI 
adopted  a  new  NFPA  230.  Standard  for 
the  Fire  Protection  of  Storage  (1999)  and 
revised  NFPA  13,  Standard  for  the 
Installation  of  Sprinkler  Systems  (1999). 
Because  these  standards  were  adopted 
after  the  proposed  NARA  nJe  was 
published,  we  have  not  incorporated 
them  in  this  final  rule.  We  intend  to  do 
so  at  the  next  revision  of  this  rule, 
which  willte  subject  to  public 
comment.  Nevertheless,  we  considered 
the  action  of  NFPA  indicative  of  the  fire 
protection  indu5tr>''5  assessment  of  the 
adequacy  of  the  editions  of  NFPA  13, 
231,  and  231C  in  effect  prior  to  August 
13,  1999.  NFPA  230  (1999)  cancelled 
NFPA  231,  Standard  for  General  Storage 
(1998)  and  NFPA  231C.  Standard  for 
Rack  Storage  (1998).  The  sprinkler- 
specific  information  from  these 
canceled  Standards  was  transferred  to 
NFPA  13  (1999),  which  now  includes  a 
special  hazard  classification  of  "high 
piled  storage  "  that  can  be  used  for  the 
bulk  storage  of  paper  products  over  1 2 
feet  high 

NFPA  has  clearly  stated  that  the 
Technical  Committee  on  General 
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Storage  (formerly  respoosible  for  I^TFTA 
231 ,  General  Storage  and  now 
responsible  for  NFPA  230.  Standard  for 
the  Fire  Protection  of  Storage)  does  not 
have  responsibility  for  the  protection  of 
records.  "This  Committee  shall  have 
primary  responsibility  for  documents  on 
safeguarding  general  warehousing  and 
commodities  against  fire  where  stored 
indoors  or  outdoors.  This  Committee 
does  not  cover  storage  that  is 
specifically  covered  by  other  NFPA 
standards."  -  The  Technical  Committee 
for  Rack  Storage  (formerly  responsible 
for  NFPA  23 IC.  Rack  Storage)  has 
clearly  excluded  the  storage  of  records 
from  the  scope  of  NFPA  231C  (see 
section  1-1  Application  and  Scope). 

For  these  reasons,  we  reiterate  our 
view  that  use  of  NFPA  13,  231,  and 
231C  as  the  sole  fire  protection  standard 
for  records  centers  is  not  an  appropriate 
alternative,  even  for  small  businesses." 

We  also  considered  the  alternative 
offered  by  one  small  business  to  waive 
the  250,000  cubic  foot  limitation  for 
facilities  that  can  gain  certification  of 
compliance  with  NFPA  232A  Because 
NFPA  232A  is  a  guide,  its  provisions  are 
cast  In  advisory  language,  e.g., 
"Complete  automatic  spriokler 
protection  should  be  provided, 
including  waterflow  alarms  *   *  *" 
[NFPA  232  (1995)  section  6-2. 3(b)].  We 
note  that  NFPA  232A  limits  fire 
chambers  to  40,000  square  feet,  which 
could  allow  storage  of  more  than 
250,000  cubic  feet  if  higher  shelving  is 
used  NARA  would  be  willing  to  grant 
a  waiver  to  a  small  business  if  the 
business  dociuients  that  it  has  adopted 
all  olthe  provisions  of  NFPA  232A.  i.e., 
it  has  adopted  the  recommendations  as 
if  they  were  mandatory.  The  waiver 
would  be  processed  under  §  1228.236. 

(3)  The  cost  of  structural  changes  to 
comply  with  the  proposed  rule.  The 
small  business  did  not  provide  a 
detailed  breakdown  of  its  estimate  of 
$250,000  to  construct  fire  walls  to  create 
storage  compartments  with  a  capacity  of 
250,000  cubic  feet  of  records.  With  the 
changes  we  have  made  in  this  final  rule, 
however,  the  business  would  incur  costs 
for  constructing  fire  walls  only  if  it 
intended  to  store  more  than  250.000 
cubic  feet  of  Federal  records.  The 
number  of  fire  walls  needed  would  vary 
depending  on  the  number  of 
compartments  into  which  Federal 
records  might  be  placed.  Consolidating 
Federal  holdings  in  the  fewest  possible 
compartments  would  reduce  the  need 


'  ^fFPA  CommitlM  List  1999.  page  59.  Sm  also 
NFPA  230  wction  1-1.2  "This  standard  shall  not 
apply  to  the  Following         .  Idl  Inside  or  outside 
storage  of  commodities  covered  by  other  NFPA 
standards,  except  where  specifically  mentioned 
herein  [e.g..  pyroxylin  ptaetics)." 


for  and  cost  of  building  fire  walls.  Two 
large  compartments  could  hold  250,000 
cubic  feet  each,  or  a  total  of  500.000 
cubic  feet  of  Federal  records. 

We  carefully  reviewed  the  cost  data 
provided  by  PRISM'S  consultant. 
Hanscomb.  Hanscomb  based  its  cost 
data  on  a  hypothetical  new  center  built 
to  comply  with  the  NARA  proposed 
standards  against  a  new  commercial 
records  center  with  a  capacity  of 
907.000  storage  locations  (we  assume 
that  storage  location  refers  to  typical  1.1 
cubic  foot  records  storage  boxes,  and 
that  907.000  storage  locations  is  similar 
to  NARA's  1.000,000  cubic  foot  volume 
calculation). 

The  Hanscomb  cost  estimate  contains 
several  significant  misinterpretations  of 
the  proposed  NARA  standards,  which 
restdt  in  a  grossly  overstatement  of  the 
cost  of  a  new  records  center  built  to  the 
proposed  NARA  standards.  Hanscomb 
estimated  the  total  cost  of  structural 
changes  to  conform  the  new  center  to 
the  proposed  NARA  standards  to  be 
$7,637,361.  When  we  adjusted  for  the 
errors  due  to  misinterpretation,  the 
revised  estimate  (using  Han.scomb's 
figures  and  IS  foot  hi^  shelving 
scenario)  would  be  $2,508,294  for 
NARA-imposed  requirements,  and 
another  $180,000  for  government-wide 
security  and  pest  management 
requirements.  If  the  new  center  used 
higher  shelving  configurations,  which 
the  final  rule  clearly  allows,  the  cost  for 
NARA-imposed  requirements  would  be 
significantly  lower.  A  detailed 
discussion  of  Hanscomb's  cost  estimate 
and  our  adjustments  is  provided  in 
Appendix  A  to  this  preamble,  which 
appears  at  the  end  of  this  rule 
document. 

Because  both  Hanscomb  and  another 
records  center  commenter 
misunderstood  the  requirement  to 
design  and  install  shelving  in 
accordance  with  Executive  Order  12941 
or  Executive  Order  12699.  we  have 
restated  the  requirement  as  designing 
and  installing  shelving  in  accordance 
with  the  applicable  regional  building 
code.  This  should  clarify  that  there  is  no 
additional  cost  for  the  NARA 
requirement. 

In  evaluating  the  comments  on  the 
analysis  we  also  carefully  considered 
Iron  Mountain's  comments  on  the  cost 
of  compliance.  We  assume  that  Iron 
Mountain  meant  constructing  fire 
barrier  (demising)  walls  to  limit  the 
capacity  of  records  storage  areas  to 
250.000  cubic  feet,  since  the  proposed 
rule  did  not  set  a  square  foot  limit.  In 
this  final  rule,  we  allow  this 
requirement  to  be  met  through  limiting 
the  number  of  Federal  records  stored  in 
a  records  storage  area  that  does  not  meet 


the  250.000  cubic  feet  limit.  We  believe 
that  this  change  would  accommodate 
small  records  storage  vendors  in 
particular.  We  also  believe  that  it  is 
likely  that  Iron  Mountain,  which  is  not 
a  small  business,  already  meets  that 
requirement.  Iron  Mountain  holds  a 
General  Services  Administration  FSS 
multiple  award  schedule  contract  to 
provide  records  center  storage  to 
Federal  agencies.  The  GSA  contract 
requires  Iron  Mountain  to  meet  NARA 
specifications  in  effect  prior  to  this  final 
rule  which  include  the  requirement  for 
storing  records  no  higher  than  15  feet  in 
storage  areas  no  larger  than  40.000  sq. 
ft. 

No  other  comments  were  offered  on 
the  cost  for  existing  records  centers  to 
comply  with  the  regulation.  The  Health 
Care  Financing  Administration  (HCFA), 
whose  54  contractors  store  Medicare 
records  in  both  small  and  large 
commercial  records  centers,  reported 
that  the  agency  required  the  records 
center  vendors  used  by  its  contractors  to 
adhere  to  the  existing  NARA  facility 
standards  in  36  CFR  1228.220,  or  obtain 
a  temporary  waiver.  All  commercial 
storage  facilities  currently  used  by 
HCFA's  contractors  either  fully  or 
closely  meet  the  standard.  The 
Department  of  the  Army  also  reported 
that  its  previous  commercial  storage 
facility  in  Seattle,  a  small  business  that 
was  bought  out  by  Iron  Mountain, 
compUed  with  standard  except  for  using 
a  dry-sectional  sprinkler  system  instead 
of  a  wet  sprinkler 

We  acknowledge  PRISM'S  statement 
that  live  fire  testing  is  very  expensive, 
and  as  noted  earlier  in  this 
SUPPLEMENTAnY  INFORMATION,  we  have 
modified  the  requirement  in  this  final 
rule  to  allow  less  expensive  methods  of 
certifying  fire  detection  and  suppression 
systems. 

Adoption  of  NARA  standards  for  non- 
Federal  records.  We  acknowledge  the 
concern  that  NARA's  requirements  for 
storage  of  Federal  records  may  be 
adopted  by  some  private  sector 
companies.  The  NFPA  Technical 
Committee  on  Records  Protection  has 
proposed  a  new  standard  that  will 
address  the  storage  of  general  business 
records,  which  will  provide  businesses 
an  alternative  standard  that  they  can 
cite  in  their  solicitations  for  records 
storage  services.  Nevertheless.  NARA 
has  the  obligation  to  determine  what 
level  of  protection  is  required  for 
Federal  records,  wherever  they  are 
stored — in  NARA  records  centers, 
agency  records  centers  or  private  sector 
centers. 

We  do  not  agree  that  the  NARA 
requirements  will  necessarily  stifle 
competition.  Indeed,  small  business 
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records  centers  that  meet  the  NARA 
requirements  should  be  able  to  compete 
successfully  against  the  dominant  Iron 
Moimtain/Pierce  Leahy  centers  for 
Federal  business. 

Statement  of  Any  Changes  Made  in  the 
Proposed  Rule  as  a  Result  of  Such 
Comments 

As  discussed  previously  in  this 
SUPPLEMENTARY  INFORMATiON.  we  have 
made  a  number  of  changes  in  the 
proposed  rule  as  the  results  of  the 
comments  we  received  The  following 
changes,  in  particular,  are  intended  to 
reduce  the  burden  of  this  regulation  on 
small  businesses: 

•  The  250,000  cubic  feet  limitation  on 
the  size  of  the  storage  compartment  has 
been  modified  to  allow  storage  of  no 
more  than  250.000  cubic  feet  of  Federal 
records  in  an  uncompartmentalized 
facility  or  in  each  larger  capacity 
compartment.  We  note  that  all  but  one 
of  the  Federal  agencies  that  responded 
to  our  request  for  information  on  their 
use  of  commercial  facilities  reported 
that  they  store  no  more  than  250.000 
cubic  feet  of  records  in  any  one  facility. 
and  that  most  store  considerably  less 
than  this  amount.  The  one  agency  that 
did  not  report  a  maximum  volume  or 
range  of  holdings  in  commercial  centers 
is  unlikely  to  store  more  than  250.000 
cubic  feet  in  a  single  center  (1.5  million 
cubic  feet  are  stored  in  at  least  54 
locations). 

•  We  are  providing  a  procedure  to 
grant  waivers  of  certain  requirements  for 
alternative  methods  that  provide  equal 
or  better  protection. 

e  We  are  providing  alternative  ways 
to  certify  a  facility's  fire  detection  and 
suppression  system. 

•  We  have  modified  provisions 
relating  to  roof-mounted  equipment  and 
piping  in  storage  areas  to  provide  more 
flexibility  in  meeting  those 
requirements. 

•  We  have  made  changes  that  will 
clearly  allow  underground  storage 
facilities  to  be  considered  for  storage  of 
Federal  records. 

Description  of  and  an  estimate  of  the 
number  of  small  entities  to  which  the 
rule  will  apply  or  an  explanation  of  why 
no  such  estimate  is  available: 

As  we  stated  in  the  Analysis 
published  on  September  IS.  1999,  we 
identified  commercial  records  storage 
facilities  as  small  entities  if  they  met  the 
Small  Business  Administration  (SBA) 
definition  of  a  small  business  under 
Standard  Industrial  Code  (SIC)  4226. 
Special  Warehousing  and  Storage.  Not 
Elsewhere  Classified.  For  SIC  4226.  an 
SBA  small  buisiness  must  have  aimual 
gross  receipts  of  $18.5  million  or  less. 
According  to  census  figures  furnished  to 


NARA  by  SBA.  there  are  1.230  films  in 
SIC  4226.  Most  of  these  firms  do  not 
have  multiple  establishments  (the 
number  of  SIC  4226  establishments  is 
1,547).  We  received  no  comments  on 
our  selection  of  this  SIC  as  the 
appropriate  classification  for  small 
business  records  storage  vendors. 

We  stated  in  the  Analysis  that  we  difi 
not  have  an  estimate  of  the  number  of 
small  businesses  to  which  the  rule 
would  apply  because  agencies  are  not 
required,  under  existing  regulations,  to 
report  to  NARA  when  they  contract 
with  the  private  sector  for  records 
storage  services.  Even  if  we  assimie  that 
all  1 ,230  firms  in  SIC  4226  would  be 
interested  in  an  opportunity  to  provide 
records  storage  services  for  the  Federal 
government,  we  estimate  that  the 
number  of  firms  that  would  be  offered 
such  an  opportunity  is  much  more 
limited. 

We  specifically  invited  comments 
from  agencies  on  any  contracts  that  they 
currently  hold  with  small  businesses 
and  any  plans  that  they  have  to  contract 
with  small  businesses  for  records  center 
services  in  the  next  2  years.  Twelve 
agencies  responded.  Eleven  of  the 
agencies  store  some  records  in 
commercial  records  centers;  all  but  two 
of  these  store  their  records  only  in 
centers  operated  by  one  of  the  two 
largest  businesses.  One  regional  office  in 
Seattle  currently  uses  a  small  business  ' 
to  store  8.500  cubic  feet  of  records  but 
plans  to  move  "a  fair  amount"  of  the 
records  to  a  NARA  center  within  the 
next  year.  HCFA  reported  that  its 
Medicare  contractors  use  a  combination 
of  large  and  small  business  commercial 
facilities  that  are  local  to  the  contractor. 
The  HCFA  contractors  store  a  total  of 
1.469,115  cubic  feet  of  Medicare  records 
(which  are  Federal  records).  FDIC  stores 
a  total  of  3  million  cubic  feet  in  47  large 
business  commercial  facilities.  The 
three  agencies  with  the  next  highest 
volume  of  records  stored  in  commercial 
facilities  also  reported  that  they  used 
only  large  businesses. 

We  believe  that  the  continued  trend 
toward  consolidation  of  the  records 
storage  industry,  will  also  have  an 
impact  on  small  business  records 
centers'  ability  to  compete  for  Federal 
business.  In  recent  years,  the  two  largest 
commercial  records  storage  companies 
have  acquired  a  large  number  of  small 
and  medium  sized  records  storage 
companies,  and  these  two  large 
companies  have  now  announced  their 
intention  to  merge. 

At  present,  the  General  Services 
Administration's  Multiple  Award 
Schedule  (MAS)  for  Records  Center 
Services  (FSS-36-IV  sin  51  504)  has 
listed  only  two  qualified  companies,  the 


large  businesses  discussed  in  the 
previous  paragraph.  The  procurement 
process  that  an  agency  must  follow 
when  using  an  MAS  or  when  entering 
into  an  interagency  agreement  with 
NARA  or  another  Federal  agency  to 
provide  njcords  center  services  is  much 
simpler  than  the  process  it  must  use 
when  seeking  open  market  services. 

The  agency  responses  to  NARA's 
request  for  agency'  comment  and  the 
ease  with  which  agencies  can  contract 
with  large  centers  through  the  MAS  lead 
us  to  believe  that  it  is  highljAinlikely 
that  more  than  ten  percent  of  the  small 
businesses  in  SIC  4226  would  be  offered 
an  opportunity  to  provide  commercial 
storage  services  for  Federal  agencies.  Wo 
do  not  regard  this  number  as  a 
substantial  number  of  small  entities. 

Description  of  the  projected  reporting, 
recordkeeping  and  other  compliance 
requirements  of  the  rule,  including  an 
estimate  of  the  classes  of  small  entities 
which  will  be  sub)ect  to  the  requirement 
and  the  type  of  professional  skills 
necessary  for  preparation  of  the  report 
or  record: 

Reporting/recordkeeping 
requirements:  The  rule  does  not  directiy 
mandate  reporting  or  recordkeeping 
within  the  meaning  of  the  Paperwork 
Reduction  Act.  All  reporting 
requirements  are  placed  on  Fedend 
agencies,  which  must  secure  NARA 
approval  before  moving  Federal  records 
to  a  commercial  records  center.  NARA 
anticipates  that  the  Federal  agencies 
would  include  36  CFR  part  1228. 
subpart  K  (the  facility  standards)  in 
their  contracts  with  commercial  records 
centers  Section  1228.240(ej  stales  thai 
the  agency  may  submit  to  NARA  "a 
copy  of  the  agency's  contract  that 
incorporates  this  subpart  in  its 
provisions  or  a  statement  from  the 
agency  records  officer  that  certifies  that 
the  facility  meets  the  standards  in  this 
subpart." 

dther  compliance  requirements:  All 
records  centers  that  store  Federal 
records,  including  commercial  records 
centers  operated  by  small  businesses, 
must  comply  with  the  facility 
requirements  in  the  rule.  Ceiiain 
specific  requirements  differ  for  newly 
constructeti  facilities  and  existing 
facilities.  Also,  existing  facilities  are 
allowed  ^  10-year  period  to  become 
compliant  with  some  of  these 
requirements.  The  facility  compliance 
requirements  are  found  in  §§  1228.228. 
1228.230.  and  1228.232  of  ibis  final 
rule. 

Professional  skills  necessary  for 
preparation  of  report  or  record:  If  the 
records  center  owner  has  maintained 
the  facility  design  records,  no  special 
professional  skills  would  be  necessary 
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to  provide  dociunentation  to  the 
contracting  agency  that  the  facility 
meets  the  NARA  standards.  If  the  design 
records  are  not  available,  the  center 
would  have  need  for  the  services  of  a 
licensed  Fire  Protection  Engineer  to 
inspect  the  facility  and  prepare  a  report 
on  a  one-time  basis.  We  estimate  that 
the  inspection  and  preparation  of  a 
report  would  take  no  more  than  8  hours 
total.  We  received  no  public  comment 
on  this  estimate,  which  was  published 
in  the  September  15  Analysis- 
Description  of  the  steps  the  agency 
has  taken  to  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  the  stated  objectives  of 
applicable  statutes,  including  a 
statement  of  the  factual,  policy,  and 
legal  reasons  for  selecting  the 
alternative  adopted  in  the  final  rule  and 
why  each  one  of  the  other  significant 
alternatives  to  the  rule  considered  by 
the  agency  which  affect  the  impact  on 
small  entities  was  rejected. 

To  the  extent  possible,  the  rule 
specifies  performance  standards  and 
incorporates  by  reference  industry 
consensus  standards.  NARA  chose  this 
alternative  over  the  other  possible 
regulatory  approach — extending  the 
coverage  of  the  existing  regulation  that 
governed  agency  records  centers  to  all 
providers  of  records  storage  services  to 
the  Federal  government — to  provide  as 
much  flexibility  as  possible  to  all 
commercial  and  agency  records  centers, 
including  small  businesses.  To  further 
minimize  significant  economic  impact 
on  small  entities  as  much  as  possible, 
we  are  also  adopting  a  procedure  for 
granting  a  waiver  from  specific 
standards  when  a  facility  has  an 
alternative  that  is  equal  or  superior  to 
the  NARA  requirement.  We  also  believe 
that  the  10- year  period  we  provide  for 
complying  with  certain  requirements 
will  moderate  the  impact  on  small 
businesses  since  they  will  be  able  to 
plan  for  the  necessary  modifications  and 
implement  them  during  normal 
maintenance,  e.g.,  removing  roof- 
mounted  equipment  when  roof  repairs 
or  replacement  is  done.  We  have  further 
clarified  the  accompanying  rule.  Storage 
of  Federal  Records,  published  elsewhere 
in  this  separate  part  of  the  Federal 
Register,  to  emphasize  that  a  facility  is 
m  compliance  with  these  standards  if 
th^-Tacility  does  not  yet  meet  the 
requirements  that  will  go  into  effect  in 
2(X)9. 

NARA  could  not  adopt  an  alternative 
that  exempted  small  entities  from  the 
standards,  given  the  objective  of 
ensuring  appropriate  protection  for 
Federal  records  when  they  leave  agency 
office  space.  For  the  reasons  discussed 
previously  in  this  SUPPLEMENTARY 


iNFOflMATION  section,  we  also  could  not 
adopt  an  alternative  that  required  small 
entities  to  comply  only  with  local 
building  codes  or  NFPA  codes 
governing  sprinkler  systems. 

Statement  of  Factual  Basis  for 
Certification 

Under  the  RFA,  at  the  time  it 
publishes  a  proposed  rule  in  the  Federal 
Register,  an  agency  must  either  prepare 
and  publish  a  regulatory  flexibility 
analysis,  or  must  publish  a  certification 
that  the  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  certification  must  be  accompanied, 
at  either  the  proposed  rule  or  final  rule 
stage,  with  a  statement  providing  the 
factual  basis  for  such  certification.  The 
statement  providing  the  factual  basis  for 
our  certification  is  provided  here. 

Although  the  final  rule  may  have  a 
significant  economic  impact  on  a  small 
number  of  small  businesses  that  wish  to 
store  records  for  the  Federal 
Govemement  and  that  are  entering  the 
records  storage  business  for  the  first 
time,  we  believe  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  several  reasons: 

(1)  The  number  of  small  businesses 
that  currently  provide  or  are  likely  to 
provide  records  storage  services  to  the 
Federal  government  is  low.  as  reflected 
in  the  agency  responses  that  NARA 
received. 

(2)  Those  small  businesses  that  do 
provide  records  storage  services  can 
store  up  to  250.000  cubic  feet  of  Federal 
records  without  having  to  construct 
interior  fire  walls.  From  the  agency 
responses  that  NARA  received,  most 
agency  contracts  for  commercial  storage 
are  well  below  250,000  cubic  feet  per 
facility.  Only  one  agency  reported 
250,000  cubic  feet  of  records  in  a  single 
facility,  and  that  was  a  large  business. 
Although  construction  of  interior  fire 
walls  would  be  a  significant  expense  for 
small  businesses,  the  revised  limit  on 
the  number  of  records  that  can  be  stored 
in  a  storage  compartment  and  the 
removal  of  the  implicit  limit  of  15  feet 
on  shelving  records  have  eliminated  this 
as  a  source  of  significant  economic 
impact. 

(3)  The  agencies  that  use  small 
businesses  to  provide  their  records 
storage  report  that  those  facilities  fully 
or  almost  completely  comply  with  the 
more  restrictive  existing  NARA 
standards.  Consequently,  there  should 
be  no  significant  economic  impact  to 
bring  these  small  businesses  into 
compliance  with  the  general  facility 
standards  in  this  final  nUe.  Where 
NARA  itself  is  imposing  other  new 


requirements,  e.g.,  environmental 
controls  for  permanent  paper  and 
nontextual  records,  the  requirements 
have  either  been  in  force  elsewhere  in 
NARA  regulations  for  three  or  more 
years  or  are  required  to  be  phased  in 
over  a  10-year  period.  Additionally,  the 
environmental  controls  requirements 
will  apply  to  only  a  small  percentage  of 
Federal  records  that  would  be  stored  in 
records  centers.  Only  that  area  of  a 
records  center  that  will  contain  these 
records  must  be  adapted  for 
environmental  controls.  Alternatively,  a 
records  center  could  choose  to  store 
oiUy  temporary  paper  records,  and  not 
incur  these  costs. 

List  of  Subiects  in  36  CFR  Part  1228 

Archives  and  records.  Incorporation 
by  reference. 

For  the  reasons  set  forth  in  the 
preamble.  NARA  amends  part  1228  of 
title  36.  Code  of  Federal  Regulations,  as 
follows: 

PART  1228— DlSPOSmON  OF 
FEDERAL  RECORDS 

1.  The  authority  citation  for  part  1228 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  chs.  21.  29.  and  33. 

2.  Revise  subpart  K  to  read  as  follows: 

Subpart  K — Facility  Standards  for  Records 
Storage  Facilities 

Sec 
General 

1228  220    What  authority  appUes  to  this 

subpart? 
1 228.222    What  does  this  subpart  cover? 
1228.224    Publications  incorporated  by 

reference. 
1228.226     Definitions. 

Facility  Slandartls 

1228.228    What  are  the  facility  requirements 

for  alt  records  storage  facilities? 
1228.230    What  are  the  fire  safety 

requirements  that  apply  to  records 

storage  facilities? 
1228.232    What  are  the  requirements  for 

enviroiunentai  controls  for  records 

storage  facilities? 

Handling  Deviations  From  NARA's  Facility 
Standards 

1228.234    What  rules  apply  if  there  is  a 
conflict  twtween  NARA  standards  and 
other  regulatory  standards  that  a  facility 
must  follow? 

1 228.236    How  does  an  agency  request  a 
waiver  from  a  requirement  in  this 
subpart? 

1228.238    How  does  NARA  process  a  waiver 
request? 

Facility  Approval  and  Inapection 
Requirements 

1228.240    How  does  an  agency  request 
authority  to  establish  or  relocate  records 
storage  facilities? 
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1228.242    What  does  an  agency  have  to  do 
to  certify  a  fire-safety  delecljon  and 
suppression  system? 

1228.244    When  may  NARA  conduct  an 
inspection  of  a  records  storage  facility? 

Subpart  K— FacUity  Standards  ibr 
Records  Storage  Facilities 

General 

1228.220    Wttat  authority  applias  to  ttiis 
subpart? 

NARA  is  authorized  to  estabUsh, 
maintain  and  operate  records  centers  for 
Federal  agencies  under  44  U.S.C.  2907. 
NARA  is  authorized,  imder  44  U.S.C 
3103,  to  approve  a  records  center  that  is 
maintained  and  operated  by  an  agency. 
NARA  is  also  authorized  to  promulgate 
standards,  procedures,  and  guidelines  to 
Federal  agencies  with  respect  to  the 
storage  of  their  records  in  commercial 
records  storage  facilities  See  44  U.S.C. 
2104(a).  2904  and  3102.  The  regulations 
in  this  subpart  apply  to  all  records 
storage  facilities  Federal  agencies  use  to 
store,  service,  and  dispose  of  their 
records. 

1228,222    What  does  this  subpart  cover? 

(a)  This  subpart  covers  the 
establishment,  maintenance,  and 
operation  of  records  centers,  whether 
Federally-owned  and  operated  by 
NARA  or  another  Federal  agency,  or 
Federally-owned  and  contractor 
operated.  This  subpart  also  covers  an 
agency's  use  of  conunercial  records 
storage  facilities.  Records  centers  and 
commercial  records  storage  facilities  are 
referred  to  collectively  as  records 
storage  facilities.  This  subpart  specifies 
the  minimtim  structiual,  environmental, 
property,  and  life-safety  standards  that  a 
records  storage  facility  must  meet  when 
the  facility  is  used  for  the  storage  of 
Federal  records. 

(b)  Except  where  specifically  noted, 
this  subpart  applies  to  all  records 
storage  facilities.  Certain  noted 
provisions  apply  only  to  new  records 
storage  facilities. 

1 228.224    Publications  Incorporatad  by 
rafarenca. 

(a)  General.  The  foUovring 
publications  cited  in  this  section  are 
hereby  incorporated  by  reference  into 
this  part  1228.  They  are  available  fit>m 
the  issuing  organizations  at  the 
addresses  listed  in  this  section.  They  are 
also  available  for  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
These  materials  are  incorporated  as  they 
exist  on  the  dale  of  approval,  and  a 


document  indicating  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register. 

(b)  American  Society  of  Testing  and 
Materials  (ASTM)  standards.  The 
following  ASTM  standard  is  available 
from  the  American  Society  of  Testing 
and  Materials,  IIX)  Barr  Harbor  Drive, 
West  Conshbhocken,  PA,  19428-2959, 
or  on-line  at  www.astm.org: 

E  119-98,  Standard  Tost  Methods  for  Fire 
Tests  of  Building  Construction  and  Materials. 

(c)  National  Fire  Protection 
Association  (NFPA)  standards.  The 
following  NFPA  standards  are  available 
fi-om  the  National  Fire  Protection 
Association,  1  Batterymarch  Park,  P.O. 
Box  9109.  Quincy,  MA  02269-9101 .  or 
on-line  at  httpj/catalog.nfpaorg: 

NFPA  10.  Standard  for  PorUble  Fire 
Extinguishers  (1994  Edition). 

NFPA  13.  Standard  for  the  Installation  of 
Sprinkler  Systems  (1996  Edition). 

NFPA  20.  Standard  for  the  Installation  of 
Centrifugal  Fire  Piunps  (1996  Edition). 

NFPA  40.  Standard  for  the  Storage  and 
Handling  of  OUulose  Nitrate  Motion  Picture 
Film  (1997  Edition). 

NFPA  42.  Code  for  the  Storage  of  Pyroxylin 
Plastic  (1997  Edition). 

NFPA  72.  National  Fire  Alarm  Code  (1996 
Edition). 

NFPA  101 .  Life  Safety  Code  (1997  Edition). 

NFPA  221 ,  Standard  for  Fire  Walls  and 
Fire  Barrier  Walls  (1994  Edition). 

NFPA  231.  Standard  for  General  Storage 
(1998  Edition) 

NFPA  231C.  Standard  for  Rack  Storage  of 
Materials  (1998  Edition). 

NFPA  232.  Standard  for  the  Pralection  of 
Recortls  (199S  Edition). 

NFPA  232A,  Guide  for  Fire  Protection  of 
Archives  and  Records  Centers  (1995  Edition). 

(d)  Underwriters  Laboratory  (ULj 
standards.  The  following  UL  standards 
are  available  from  the  Underwriters 
Laboratory  at  www.ul.com  or  from 
Global  Engineering  Documents,  15 
Inverness  Way  East,  Englewood,  CO 
80112: 

UL  611,  Central-Station  Burglar-Alarm 
Systems  (February  22, 1996). 

UL  827,  Central-Station  Alarm  Services 
(April  23,  1999) 

UL  1076.  Proprietary  Burglar  Alarm  Units 
and  Systems  (February  1.  1909). 

(e)  American  Society  of  Heating, 
Refrigerating  and  Air-Conditioning 
Engineers,  Inc.  lASHRAEI  standards. 
The  following  ASHRAE  standards  are 
available  from  ASHRAE  at  ASHRAE 
Customer  Service,  1791  Tullie  Circle 
NE.  Atianta,  GA  30329  or  online  at 

ANSI/ ASHRAE  55-1992,  Thermal 
Environmental  Conditions  for  Human 
Occupancy. 

ANSI/ ASHRAE  62-1989,  Ventilation  for 
Acceptable  Indoor  Air  QuaUty. 


(f)  American  National  Standards 
Institute  (ANSI)  standards.  The 
following  ANSI  standards  are  available 
from  the  American  .National  Standards 
Institute.  11  West  42nd  St..  New  York, 
NY  10036: 

ANSI/NAPM  rT9.18-1996.  Imaging 
Materials — Processed  Photographic  Plates — 
Storage  Practices. 

ANSI/NAPM  IT9.20-1996.  Imaging 
Materials — Reflection  Prints — Storage 
Practices, 

ANSI/NAPM  IT9.2J-1996.  Imaging 
Materials— Polyester  Base  Magnetic  Tape — 
Storage. 

ANSia»IMA  179.11-1998.  Igaging 
Materials — Processed  Safely  Pmitographic 
Films — Storage.  I 

ANSI/PIMA  rr9.25-1998,  Ima|ing 
Materials — Optical  Disc  Media — Storage. 

11228.228    Dsnnltlons. 

The  following  defiiutions  apply  to 
this  subpart: 

Auxiliary  spaces  mean  non-records 
storage  areas  such  as  offices,  research 
nx)ins.  other  work  and  general  storage 
areas  hut  excluding  boiler  rooms  or 
rooms  containing  equipment  operating 
with  a  fuel  supply  such  as  generator 
rooms. 

Commercial  records  storage  facility 
has  the  meaning  specified  in  §  1220.14 
of  this  chapter. 

Existing  records  storage  facility  means 
any  records  center  or  commercial 
records  storage  facility  used  to  store 
records  on  September  30,  1999.  and  that 
has  stored  records  continuously  since 
that  date. 

Fire  barrier  wall  means  a  wall,  other 
than  a  fire  wall,  having  a  fire  resistance 
rating,  constructed  in  accordance  with 
NFPA  221  (1994).  Standard  for  Fire 
Walls  and  Fire  Barrier  Walls.  Chapter  4. 

Licensed  fire  protection  engineer 
means  a  licensed  or  registered 
professional  engineer  with  a  recognized 
specialization  in  fire  protection 
engineering.  For  those  States  that  do  not 
separately  license  or  register  fire 
protection  engineers,  a  licensed  or 
registered  professional  engineer  with 
training  and  experience  in  fire 
protection  engineering,  operating  within 
the  scope  of  that  licensing  or 
registration,  who  is  also  a  professional 
member  of  the  Society  of  Fire  Protection 
Ingineers. 

Must  and  provide  mean  that  a 
provision  is  mandatory. 

New  records  storage  facility  means 
any  records  center  or  commercial 
records  storage  facility  established  or 
converted  for  use  as  a  records  center  or 
commercial  records  storage  facility  on 
or  after  January  3.  2000. 

Permanent  record  has  the  meaning 
specified  in  §  1220.14  of  this  chapter. 
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Records  center  has  the  meaning 

specified  in  §  1220.14  of  this  chapter. 

Records  storage  area  means  the  area 
containing  records  that  is  enclosed  by 
four  fire  walls,  the  Ooor,  and  the  ceiling. 

Records  storage  facility  has  the 
meaning  specified  in  §  1220.14  of  this 
chapter. 

Sample/select  records  means  records 
whose  final  disposition  requires  an 
analytical  or  statistical  sampling  prior  to 
final  disposition  authorization,  in  which 
some  percentage  of  the  original 
accession  will  be  retained  as  permanent 
records. 

Should  or  may  means  that  a  provision 
is  recommended  or  advised  but  not 
required. 

Temporary  record  has  the  meaning 
specified  in  §  1220.14  of  this  chapter. 

Unscheduled  records  has  the  meaning 
specified  in  §1220.14  of  this  chapter. 

Facility  Standards 

{1228.228    What  are  the  radltty 
requirmnenta  tor  all  record*  atonige 
ticllKiM? 

(a)  The  facility  must  be  constructed 
with  non-combustible  materials  and 
building  elements,  including  walls, 
columns  and  floors.  An  agency  may 
request  a  waiver  of  this  requirement 
from  NARA  for  an  existing  records 
storage  facility  with  combustible 
building  elements  to  continue  to  operate 
until  October  1 .  2009.  In  its  request  for 

a  waiver,  the  agency  must  provide 
documentation  that  the  facility  has  a  fire 
suppression  system  specifically 
designed  to  mitigate  this  hazard  and 
that  the  system  meets  the  requirements 
of  i  1228.230(s)  Requests  must  be 
submitted  to  the  Director,  Space  and 
Security  Management  Division  (NAS), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 

(b)  A  facility  with  two  or  more  stories 
must  be  designed  or  certified  by  a 
Ucensed  fire  protection  engineer  and 
civil/structural  engineer  to  avoid 
catastrophic  failure  of  the  structure  due 
to  an  uncontrolled  fire  on  one  of  the 
intermediate  floor  levels. 

(c)  The  building  must  be  sited  a 
minimum  of  five  feet  above  and  100  feet 
from  any  100  year  flood  plain  areas,  or 
be  protected  by  an  appropriate  flood 
wail  that  conforms  to  local  or  regional 
building  codes. 

(d)  The  facility  must  be  designed  in 
accordance  with  regional  building  codes 
to  provide  protection  from  building 
collapse  or  failure  of  essential 
equipment  from  earthquake  hazards, 
tornados,  hurricanes  and  other  potential 
natural  disasters. 


(e)  Roads,  firs  lanes  and  parking  areas 
must  permit  unrestricted  access  for 
emergency  vehicles. 

{!)  A  floor  load  limit  must  be 
established  for  the  records  storage  area 
by  a  licensed  structural  engineer.  The 
limit  must  lake  into  consideration  the 
height  and  type  of  the  shelving  or 
storage  equipment,  the  width  of  the 
aisles,  the  configuration  of  the  space, 
etc.  The  allowable  load  limit  must  be 
posted  in  a  conspicuous  place  and  must 
not  be  exceeded. 

(g)  The  facility  must  ensure  that  the 
roof  membrane  does  not  permit  water  to 
penetrate  the  roof.  NARA  strongly 
recommends  that  this  requirement  be 
met  by  not  mounting  equipment  on  the 
roof  and  placing  nothing  else  on  the  roof 
that  may  cause  damage  to  the  roof 
membrane.  Alternatively,  a  facility  may 
meet  this  requirement  with  stringent 
design  specifications  for  roof-mounted 
equipment  in  conjunction  with  a 
periodic  roof  inspection  program 
performed  by  appropriately  certified 
professionals. 

(1)  New  records  storage  facilities  must 
meet  the  requirements  in  tliis  paragraph 
(g)  January  3,  2000. 

(2)  Existing  facilities  must  meet  the 
requirements  in  this  paragraph  (g)  no 
later  than  October  1 ,  2009. 

(h)  Piping  (with  the  exception  of  fire 
protection  sprinkler  piping  and  storm 
water  roof  drainage  piping)  must  not  he 
run  tluough  records  storage  areas  unless 
supplemental  measures  such  as  gutters 
or  shields  are  used  to  prevent  water 
leaks  and  the  piping  assembly  is 
inspected  for  potential  leaks  regularly.  If 
drainage  piping  from  roof  drains  must 
be  run  though  records  storage  areas,  the 
piping  must  be  run  to  the  nearest 
vertiral  riser  and  must  include  a 
continuous  gutter  sized  and  installed 
beneath  the  lateral  runs  to  prevent 
leakage  into  the  storage  area.  Vertical 
pipe  risers  required  to  be  installed  in 
records  storage  areas  must  be  fully 
enclosed  by  shaft  construction  with 
appropriate  maintenance  access  panels. 

'ij  New  records  storage  facilities  must 
meet  the  requirements  in  this  paragraph 
(h)  January  3,  2000. 

(2)  Existing  facilities  must  meet  the 
requirements  in  this  paragraph  (h)  no 
later  than  October  1 .  2009. 

(i)  The  following  standards  apply  to 
records  storage  shelving: 

(IJ  All  storage  shelving  must  be 
designed  and  installed  to  provide 
seismic  bracing  that  meets  the 
requirements  of  the  applicable  regional 
building  code; 

(2)  Steel  shelving  or  other  open-shelf 
records  storage  equipment  must  be 
braced  to  prevent  collapse  under  full 
load.  Each  shelving  unit  must  be 


industrial  style  shelving  rated  at  least  SO 
pounds  per  cubic  foot  supported  by  the 
shelf: 

(3J  Compact  mobile  shelving  systems 
(if  used)  must  be  designed  to  permit 
proper  air  circulation  and  fire  protection 
(detailed  specifications  that  meet  this 
requirement  can  be  provided  by  NARA 
by  writing  to  Director,  Space  and 
Security  Management  Division  (NAS), 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park,  MD  20740-6001.). 

(j)  The  area  occupied  by  the  records 
storage  facility  must  be  equipped  with 
an  anti-intrusion  alarm  system,  or 
equivalent,  meeting  the  requirements  of 
Underwriters  Laboratory  (UL)  Standard 
1076,  Proprietary  Burglar  Alarm  Units 
and  Systems  (February  1,  1999),  level 
AA,  to  protect  against  unlawful  entry 
after  hours  and  to  monitor  designated 
interior  storage  spaces.  This  intrusion 
alarm  system  must  be  monitored  in 
accordance  with  UL  Standard  611, 
Central-Station  Burglar-Alarm  Systems 
(February  22,  1996). 

(k)  The  facility  must  comply  with  the 
requirements  for  a  I^evel  W  facility  as 
defined  in  the  Department  of  Justice,  U, 
S.  Marshals  Service  report  VulnerabiUty 
Assessment  of  Federal  Facilities  dated 
June  28,  199S.  These  requirements  are 
provided  in  Appendix  A  to  this  Part 
1228.  Agencies  may  require  compliance 
with  Level  IV  or  Level  V  facility  security 
requirements  if  the  facility  is  classified 
at  the  higher  level. 

(I)  Records  contaminated  by 
hazardous  materials,  such  as  radioactive 
isotopes  or  toxins,  mfiltrated  by  insects, 
or  exhibiting  active  mold  growth  must 
be  stored  in  separate  areas  having 
separate  air  handling  systems  from  other 
records. 

(m)  To  eliminate  damage  to  records 
and/or  loss  of  information  due  to 
insects,  rodents,  mold  and  other  pests 
that  are  attracted  to  organic  materials 
under  specific  environmental 
conditions,  the  facility  must  have  an 
Integrated  Pest  Management  program  as 
defined  in  the  Food  Protection  Act  of 
1996  (Section  303,  Public  Law  104-170. 
110  Stat.  1512).  This  states  in  part  that 
Integrated  Pest  Management  is  a 
sustainable  approach  to  managing  pests 
by  combining  biological,  cultural, 
physical,  and  chemical  tools  in  a  way 
that  minimizes  economic,  health,  and 
environmental  risks.  The  IPM  program 
emphasizes  three  fundamental 
elements: 

(1)  Prevention.  IPM  is  a  preventive 
maintenance  process  that  seeks  to 
identify  and  eliminate  potential  pest 
access,  shelter,  and  nourishment.  It  also 
continually  monitors  for  pests 
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themselves,  so  that  small  infestations  do 
not  become  large  ones: 

(2)  Least-toxic  methods.  IPM  aims  to 
minimize  both  pesticide  use  and  risk 
through  alternate  control  techniques 
and  by  favoring  compounds, 
formulations,  and  application  methods 
that  present  the  lowest  potential  hazard 
to  humans  and  the  environment;  and 

(3)  Systems  approach.  The  IPM  pest 
control  contract  must  be  effectively 
coordinated  virith  all  other  relevant 
programs  that  operate  in  and  around  a 
building,  including  plans  and 
procedures  involving  design  and 
construction,  repairs  and  alterations, 
cleaning,  waste  management,  food 
service,  and  other  activities. 

(n)  For  new  records  storage  facilities 
only,  the  additional  requirements  in  this 
paragraph  (n)  must  be  met: 

(1)  Do  not  install  mechanical 
equipment  containing  motors  rated  in 
excess  of  1  HP  within  records  storage 
areas  (either  floor  mounted  or 
suspended  from  roof  support 
structures). 

(2)  Do  not  install  high-voltage 
electrical  distribution  equipment  (i.e.. 
13.2kv  or  higher  switchgear  and 
transformers)  within  records  storage 
areas  (either  floor  mounted  or 
suspended  from  roof  support 
structures). 

(3)  A  redundant  source  of  primary 
electric  service  such  as  a  second 
primary  service  feeder  should  be 
provided  to  ensure  continuous, 
dependable  service  to  the  facihty 
especially  to  the  HVAC  systems,  fire 
alarm  and  fire  protection  systems. 
Manual  switching  between  sources  of 
service  is  acceptable. 

(4)  The  facility  must  be  kept  under 
positive  air  pressure  especially  in  the 
area  of  the  loading  dock. 

In  addition,  to  prevent  fiimes  bom 
vehicle  exhausts  from  entering  the 
facility,  air  intake  louvers  must  not  be 
located  in  the  area  of  the  loading  dock, 
adjacent  to  parking  areas  or  in  any 
location  where  a  vehicle  engine  may  be 
rurming  for  any  period  of  time.  Loading 
docks  must  have  an  air  supply  and 
exhaust  system  that  is  separate  frt)m  the 
remainder  of  the  facility. 

§  1 228.230    Wtiat  are  ttw  fire  safety 
requirements  that  apply  to  records  storage 
facilities? 

(a)  The  fire  detection  and  protection 
systems  must  be  designed  or  certified  by 
a  licensed  fire  protection  engineer. 

(b)  All  walls  separating  records 
storage  areas  fit)m  each  other  and  from 
other  storage  areas  in  the  building  must 
be  4-hour  fire  resistant.  The  records 
storage  areas  must  not  exceed  a  total 
capacity  of  250.000  cubic  feet  of  records 


each  and  must  be  constructed  to  prevent 
migration  of  fire  and  smoke  to  other 
spaces  of  the  building,  if  the  facility 
does  not  have  fire  compartmentalization 
of  its  records  storage  area  or  has 
compartmentalized  records  storage  areas 
larger  than  250,000  cubic  feet,  the 
facility  may  not  store  more  than  250,000 
cubic  feet  total  of  Federal  records  in  the 
records  storage  area. 

(c)  Fire  banier  walls  that  meet  the 
following  specifications  must  be 
provided: 

(1)  For  existing  records  storage 
facilities,  at  least  one-hour-rated  fire 
barrier  walls  must  be  provided  between 
the  records  storage  areas  and  other 
auxiliary  spaces. 

(2)  For  new  records  storage  facilities, 
two-hour-rated  fire  barrier  walls  must  be 
provided  between  the  records  storage 
areas  and  other  auxiliar\'  spaces.  One 
exterior  wall  of  each  stack  area  must  be 
designed  with  a  maximum  fire  resistive 
rating  of  one  hour,  or,  if  rated  more  than 
one  hour,  there  must  be  at  least  one 
knock-out  panel  in  one  exterior  wall  of 
each  stack  area. 

(d)  Penetrations  in  the  walls  must  not 
reduce  the  specified  fire  resistance 
ratings.  The  fire  resistance  ratings  of 
stnictxiral  elements  and  construction 
assemblies  must  be  in  accordance  with 
American  Society  of  Testing  and 
Materials  E  119-98.  Standard  Tost 
Methods  for  Fire  Tests  of  Building 
Construction  and  Materials. 

(e)  The  fire  resistive  rating  of  the  roof 
must  be  a  minimum  of  V2  hour  for  all 
records  storage  facilities.  For  new 
records  storage  facilities,  the  fire 
resistive  rating  of  the  roof  must  also  be 
a  maximum  of  1  hour. 

(f)  Openings  in  fire  barrier  walls 
separating  records  storage  areas  must  be 
avoided  to  the  greatest  extent  possible. 
If  openings  are  necessary,  they  must  be 
protected  by  self-closing  or  automatic 
Class  A  fire  doors,  or  equivalent  doors 
that  maintain  the  same  rating  as  the 
wall. 

(g)  Roof  support  structures  that  cross 
or  penetrate  fire  barrier  walls  must  be 
cut  and  supported  independently  on 
each  side  of  the  fire  barrier  wall. 

(h)  If  fire  barrier  walls  are  erected 
with  expansion  joints,  the  joints  must  be 
protected  to  their  full  height. 

(i)  For  new  records  storage  facilities, 
building  columns  in  the  records  storage 
areas  must  be  4-hour  fire  resistant  from 
the  floor  to  slab  above  or  to  the  location 
where  they  connect  to  the  roof  framing 
system.  For  existing  records  storage 
facilities,  the  building  columns  must  be 
at  least  2-hour  fire  resistant. 

(j)  Automatic  roof  vents  for  routine 
ventilation  purposes  must  not  be 
designed  into  new  records  storage 


facilities.  Automatic  roof  vents, 
designed  solely  to  vent  in  the  case  of  a 
fire,  with  a  temperature  rating  at  least 
twice  that  of  the  sprinkler  heads  are 
acceptable. 

(k)  Where  lightweight  steel  roof  or 
floor  supporting  members  (e.g..  bar 
joists  having  top  chords  with  angles  2 
by  1  Vj  inches  or  smaller.  V4-inch  thick 
or  smaller,  and  '^'iB-inch  or  smaller  web 
diameters)  are  present,  they  must  be 
protected  either  by  applying  a  10- 
minute  fire  resistive  coating  to  the  top 
chords  of  the  joists,  or  by  retrofitting  the 
sprinkler  system  with  large  drop 
sprinkler  heads  If  a  fire  resistive  coating 
is  applied,  it  must  be  a  product  that  will 
not  release  (off  gas)  harmful  fumes  into 
the  facility.  If  fijre  resistive  coating  is 
subject  to  air  erosion  or  flaking,  it  must 
be  fully  enclosed  in  a  dnTvall 
containment  constructed  of  metal  studs 
with  fire  retardant  dr>-wall.  Retrofitting 
may  require  modifications  to  the  piping 
system  to  ensure  that  adequate  water 
capacity  and  pressure  are  provided  in 
the  areas  to  be  protected  with  these 
large  drop  sprinkler  heads. 

(1)  No  open  flame  (oil  or  gas)  unit 
healers  or  equipment  may  be  installed 
or  used  in  any  records  storage  area. 

(m)  For  existing  records  storage 
facihties.  boiler  rooms  or  rooms 
containing  equipment  operating  with  a 
fuel  supply  (such  as  generator  rooms) 
must  be  separated  from  records  storage 
areas  by  2-hour-rated  fire  barrier  walls 
with  00  openings  directly  from  these 
rooms  to  the  records  storage  areas.  Such 
areas  must  be  vented  directly  to  the 
outside  to  a  location  where  fumes  will 
not  be  drawn  back  into  the  facility 

(n)  For  new  records  storage  facilities, 
boiler  rooms  or  rooms  containing 
equipment  operating  with  a  fuel  supply 
(such  as  generator  rooms)  must  be 
separated  from  records  storage  areas  by 
4-hour-rated  fire  barrier  walls  with  no 
openings  directly  from  these  rooms  to 
the  records  storage  areas.  Such  areas 
mu.st  be  vented  directly  to  the  outside 
to  a  location  where  fumes  voll  not  be 
drawn  back  into  the  focility. 

(o)  For  new  records  storage  facilities, 
fuel  supply  lines  must  not  be  installed 
in  areas  containing  records  and  must  be 
separated  from  such  areas  with  4-hour 
rated  construction  assemblies. 

(p)  Equipment  rows  running 
perpendicular  to  the  wall  must  comply 
with  NFPA  101  (1997),  Life  Safety  Code, 
with  respect  to  egress  requirements. 

(q)  No  oil-type  electrical  transformers, 
regardless  of  size,  except  thermally 
protected  devices  included  in 
fluorescent  light  ballasts,  may  be 
installed  in  the  records  storage  areas. 
All  electrical  wiring  must  be  in  metal 
conduit,  except  that  armored  cable  may 
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be  used  where  flexible  wiring 
connections  to  light  fixtures  are 
required.  Battery  charging  areas  for 
electric  forkiifts  must  be  separated  from 
records  storage  areas  with  at  least  a  2- 
hour  rated  fire  barrier  wall. 

(r)  Hazardous  materials,  including 
records  on  cellulose  nitrate  film,  must 
not  be  stored  in  records  storage  areas. 
Nitrate  motion  picture  film  and  nitrate 
sheet  film  may  be  stored  in  separate 
areas  that  meet  the  requirements  of  the 
appropriate  NFPA  standard.  NFPA  40 
(1997),  Standard  for  the  Storage  and 
Handling  of  Cellulose  Nitrate  Motion 
Picture  Film,  or  NFPA  42  (1997),  Code 
for  the  Storage  of  Pyroxylin  Plastic. 

(s)  All  records  storage  and  adjoining 
areas  must  be  protected  by  a 
professionally-designed  fire-safety 
detection  and  suppression  system  that  is 
designed  to  limit  the  maximum 
anticipated  loss  in  any  single  fire  event 
to  a  maximum  of  300  cubic  feet  of 
records  destroyed  by  fire.  Section 
1228.242  specifies  how  to  document 
compliance  with  this  requirement. 

§  1228.232  What  ar«  tiy%  requfrenwnts  for 
environmental  controls  for  records  storage 
facilities? 

(a)  Paper-based  temporary  records. 
Paper-based  temporary  records  must  be 
stored  under  environmental  conditions 
that  prevent  the  active  growth  of  mold. 
Exposure  to  moisture  through  leaks  or 
condensation,  relative  humidities  in 
excess  of  70%,  extremes  of  heat 
combined  with  relative  humidity  in 
excess  of  55%,  and  poor  air  circulation 
during  periods  of  elevated  heat  and 
relative  humidity  are  all  factors  that 
contribute  to  mold  growth. 

(b)  Nontextual  temporary  records. 
Nontextual  temporary  records, 
including  microforms  and  audiovisual 
and  electronic  records,  must  be  stored 
in  records  storage  space  that  will  ensure 
their  preservation  for  their  full  retention 
period.  New  records  storage  facilities 
that  store  nontextual  temporary  records 
must  meet  the  requirements  in  this 
paragraph  (b)  January  3.  2000.  Existing 
records  storage  facilities  that  store 
nontextual  temporary  records  must  meet 
the  requirements  in  this  paragraph  (b) 
no  later  than  October  1 ,  2009.  At  a 
minimum,  nontextual  temporary 
records  must  be  stored  in  records 
storage  space  that  meets  the 
requirements  for  medium  term  storage 
set  by  the  appropriate  standard  in  this 
paragraph  (h).  In  general,  medium  term 
conditions  as  defined  by  these  standards 
are  those  that  will  ensure  the 
preser\'ation  of  the  materials  for  at  least 
10  years  with  little  information 
degradation  or  loss.  Records  may 
continue  to  be  usable  for  longer  than  10 


years  when  stored  under  these 
conditions,  but  with  an  increasing  risk 
of  information  loss  or  degradation  with 
longer  times.  If  temporary  records 
require  retention  longer  than  10  years, 
better  storage  conditions  (cooler  and 
drier)  than  those  specified  for  medium 
term  storage  will  be  needed  to  maintain 
the  usability  of  these  records.  The 
applicable  standards  are: 

(1)  ANSl/PIMA  rr9. 11-1998.  Imaging 
Materials — Processed  Safety 
Photographic  Films — Storage; 

(2)  ANSl/NAPM  IT9.23-1996, 
imaging  Materials — Polyester  Base 
Magnetic  Tape — Storage: 

(3)  ANSI/PIMA  rr9.25-1998.  Imaging 
Materials — Optical  Disc  Media — 
Storage: 

(4)  ANSI  /NAPM  IT9.20-1996, 
Imaging  Materials — Reflection  Prints — 
Storage  Practices:  and/or 

(5)  ANSI/NAPM  IT9.18-1996. 
Imaging  Materials — Processed 
Photographic  Plates — Storage  Practices. 

(c)  Paper-based  permanent, 
unscheduled  and  sample/select  records. 
Paper-based  permanent,  unscheduled, 
and  sample/select  records  must  be 
stored  in  records  storage  space  that 
provides  24  hour/36S  days  per  year  air 
conditioning  (temperature,  humidity, 
and  air  exchange)  equivalent  to  that 
required  for  office  space.  See  ASHRAE 
Standard  55-1992.  Thermal 
Environmental  Conditions  for  Human 
Occupancy,  and  ASHRAE  Standard  62- 
1989,  Ventilation  for  Acceptable  Indoor 
Air  Quality,  for  specific  requirements. 
New  records  storage  facilities  that  store 
paper-based  permanent,  unscheduled, 
and/or  sample/select  records  must  meet 
the  requirement  in  this  paragraph  (cj 
January  3,  2000.  Existing  storage 
facilities  that  store  paper-based 
permanent,  unscheduled,  and/or 
sample/select  records  must  meet  the 
requirement  in  this  paragraph  (c)  no 
later  than  October  1,  2009. 

(d)  Nontextual  permanent, 
unscheduled,  and/or  sample/select 
records.  All  records  storage  facilitiBS 
that  store  microfilm,  audiovisual,  and/or 
electronic  permanent,  unscheduled, 
and/or  sample/select  records  must 
comply  with  the  storage  standards  for 
permanent  and  unscheduled  records  in 
parts  1230. 1232.  and/or  1234  of  this 
chapter,  respectively 

Handling  Deviations  From  NARA's 
Facility  Standards 

i  1 228.234    Wtiat  rules  apply  If  ttwre  l«  a 
conflict  bet¥re«n  NARA  standards  and  otfwr 
regulatory  standards  tfiat  a  facility  must 
follow? 

(a)  If  any  provisions  of  this  subpart 
conflict  with  local  or  regional  building 


codes,  the  following  rules  of  precedence 
apply: 

(1)  Between  differing  levels  of  fire 
protection  and  life  safety,  the  more 
stringent  provision  applies:  and 

(2)  Between  mandatory  provisions 
that  cannot  be  reconciled  with  a 
requirement  of  this  subpart,  the  local  or 
regional  code  applies. 

(b)  If  any  of  the  provisions  of  this 
subpart  conflict  with  mandatory  life 
safety  or  ventilation  requirements 
imposed  on  underground  storage 
facilities  by  30  CFR  chapter  I,  30  CFR 
chapter  I  applies. 

(c)  NARA  reserves  the  right  to  require 
documentation  of  the  mandatory  nature 
of  the  conflicting  code  and  the  inability 
to  reconcile  that  provision  with  NARA 
requirements. 

i  1 228.236    How  does  an  agency  request  a 
waiver  from  a  requirement  in  this  subpart? 

(a)  Types  of  waivers  that  may  be 
approved.  NARA  may  approve 
exceptions  to  one  or  more  of  the 
standards  in  this  subpart  for: 

(1)  Systems,  methods,  or  devices  that 
are  demonstrated  to  have  equivalent ,or 
superior  quality,  strength,  fire 
resistance,  effectiveness,  durability,  and 
safety  to  those  prescribed  by  this 
subpart: 

(2)  Existing  agency  records  centers 
that  met  the  previous  NARA  standards 
in  effect  on  January  2,  2000,  but  that  do 
not  meet  a  new  standard  required  to  be 
in  place  on  lanuary  3,  2000:  and 

(3)  The  application' of  roof 
requirements  in  S§  1228.228  and 
1228.230  to  underground  storage 
facilities. 

(b)  Where  to  submit  a  waiver  request. 
The  agency  submits  a  waiver  request, 
containing  the  information  specified  in 
paragraphs  (c),  (d).  and/or  (e)  of  this 
section  to  the  Director,  Security  and 
Space  Management  Division  (NAS), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Rd., 
College  Park,  MD  20740-6001. 

(c)  Content  of  request  for  waivers  for 
equivalent  or  superior  alternatives.  The 
agency's  waiver  request  must  contain: 

(1)  A  statement  of  the  specific 
provision(s)  of  this  subpart  for  which  a 
waiver  is  requested,  a  description  of  the 
proposed  alternative,  and  an 
explanation  how  it  is  equivalent  to  or 
superior  to  the  NARA  requirement;  and 

(2)  Supporting  documentation  that  the 
alternative  does  not  provide  less 
protection  for  Federal  records  than  that 
which  would  be  provided  by 
compliance  with  the  corresponding 
provisions  contained  in  this  subpart. 
Documentation  may  take  the  form  ot 
certifications  from  a  licensed  fire 
protection  engineer  or  a  structural  or 
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civil  engineer,  as  appropriate;  reports  of 
independent  testing;  reports  of 
computer  modeling:  and/or  other 
supporting  information. 

(d)  Content  of  request  for  waiver  for 
previously  compliant  agency  records 
center.  The  agency's  waiver  request 
must  identify  which  requirement(s)  the 
agency  records  center  cannot  meet  and 
provide  a  plan  with  milestones  for 
bringing  the  center  into  compliance. 

(e)  Content  of  request  for  waiver  of 
roof  requirements  for  underground 
facility.  The  agency's  waiver  request 
must  identify  the  location  of  the  facility 
and  whether  the  facility  is  a  drift 
entrance  facility  or  a  vertical  access 
facility. 

1 1228.238    How  does  NARA  process  a 
waiver  request? 

(a)  Waiver  for  equivalent  or  superior 
alternative.  NARA  wrill  review  the 
waiver  request  and  supporting 
documentation. 

(1)  If  in  NARA's  judgement  the 
supporting  documentation  clearly 
supports  the  claim  that  the  alternative  is 
equivalent  or  superior  to  the  NARA 
requirement,  NARA  will  grant  the 
waiver  and  notify  the  requesting  agency 
within  30  calendar  days. 

(2)  If  NARA  questions  whether 
supporting  documentation  demonstrates 
that  the  proposed  alternative  offers  at  ' 
least  equal  protection  to  Federal 
records,  NARA  will  consult  the 
appropriate  industry  standards  body  or 
other  qualified  expert  before  making  a 
determination.  NARA  will  notify  the 
requesting  agency  within  30  calendar 
days  of  receipt  of  the  request  that 
consultation  is  necessary  and  will 
provide  a  final  determination  within  60 
calendar  days.  If  NARA  does  not  grant 
the  waiver,  NARA  will  furnish  a  ftdl 
explanation  of  the  reasons  for  its 
decision. 

(b)  Waiver  of  new  requirement  for 
existing  agency  records  center.  NARA 
will  review  the  agency's  waiver  request 
and  plan  to  bring  the  facility  into 
compliance. 

(1)  NARA  will  approve  the  request 
and  plan  within  30  calendar  days  if 
NARA  judges  the  planned  actions  and 
time  frames  for  bringing  the  facility  into 
compliance  are  reasonable. 

(2)  If  NARA  questions  the  feasibility 
or  reasonableness  of  the  plan.  NARA 
will  work  with  the  agency  to  develop  a 
revised  plan  that  N.MIA  can  approve 
and  the  agency  can  implement.  NARA 
may  grant  a  short-term  temporary 
waiver,  not  to  exceed  180  calendar  days, 
while  the  revised  plan  is  under 
development. 

(c)  Waiver  of  roof  requirements  for 
underground  storage  facilities.  NARA 


will  normally  grant  the  waiver  and 
notify  the  requesting  agency  within  10 
work  days  if  the  agency  has  not  also 
requested  a  waiver  of  a  different 
requirement  under  §  1228.236.  If  the 
agency  has  another  waiver  request 
pending  for  the  same  facility.  NARA 
will  respond  to  all  of  the  waiver 
requests  at  the  same  time  and  within  the 
longest  time  limits. 

Facility  Approval  and  Inspection 
Requirements 

§  1 228.240  How  does  an  agency  request 
authority  to  establish  or  relocate  records 
storage  fadlitlas? 

(a)  General  policy.  Agencies  are 
responsible  for  ensuring  that  records  in 
their  legal  custody  are  stored  in 
appropriate  space  as  outlined  in  this 
subpart.  Under  §  1228.156(a),  agencies 
are  responsible  for  initiating  action  to 
remove  records  fi'om  space  that  does  not 
meet  these  standards  if  deficiencies  are 
not  corrected  within  6  months  after 
initial  discovery  of  the  deficiencies  by 
NARA  or  the  agency  and  to  complete 
removal  of  the  records  within  18 
months  after  initial  discovery  of  the 
deficiencies. 

(1)  Agency  records  centers.  Agencies 
must  obtain  prior  vmtten  approval  fi^m 
NARA  before  establishing  or  relocating 
an  agency  records  center.  Each  separate 
agency  records  center  must  be 
specifically  approved  by  NARA  prior  to 
the  transfer  of  any  records  to  that 
individual  facility.  If  an  agency  records 
center  has  been  approved  for  the  storage 
of  Federal  records  of  one  agency,  any 
other  agency  that  proposes  to  store  its 
records  in  that  facility  must  still  obtain 
NARA  approval  to  do  so. 

(2)  Commercial-records  storage 
facilities.  An  agency  may  contract  for 
commercial  records  storage  services, 
However,  before  any  agency  records  are 
transferred  to  a  commercial  records 
storage  facility,  the  transferring  agency 
must  ensure  that  the  facility  meets  all  of 
the  requirements  for  an  agency  records 
storage  facility  set  forth  in  this  subpart 
and  must  submit  the  documentation 
required  in  paragraph  (e)  of  this  section 

(b)  Exclusions.  For  purposes  of  this 
section,  the  term  "agency  records 
center  "  excludes  NARA-owned  and 
operated  records  centers.  For  purposes 
of  this  section  and  §  1228.244,  the  term 
"agency  records  center"  also  excludes 
agency  records  staging  and/or  holding 
areas  with  a  capacity  for  containing  less 
than  25,000  cubic  feet  of  records. 
However,  such  records  centers  and 
areas,  including  records  centers 
operated  and  maintained  by  NARA, 
must  comply  with  the  facilitv  standards 
in  §$1228.228  through  1228!232. 


(c)  Content  of  requests  for  agency 
records  centers.  Requests  for  authority 
to  establish  or  relocate  an  agenc)' 
records  center,  or  to  use  an  agency 
records  center  operated  by  another 
agency,  must  be  submitted  in  writing  lo 
the  Director.  Space  and  Security 
Management  Division  (NAS),  National 
Archives  and  Records  Administration. 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

(1)  The  request  must  identify  the 
specific  facility  and,  for  requests  lo 
establish  or  relocate  the  agency's  own 
records  center,  document  compliance 
with  the  standards  in  this  subpart. 
Documentation  requirements  for 

§  1228.230(s)  are  specified  in 
§1228.242. 

(2)  If  the  request  is  for  approval  of  an 
existing  agency  records  center  that  did 
not  comply  with  the  requirements  of 
this  subpart  in  effect  on  January  2,  2000, 
the  request  must  also  contain  the 
agency's  plan  to  modify  the  faciUfy  to 
bring  it  into  compliance  with  current 
requirements  within  a  three  year  period 
Such  requests  must  be  submitted  to 
NARA  no  later  than  July  1.  2000. 

(d)  Approval  of  requests  for  agency 
records  centers.  NARA  will  review  the 
submitted  documentation  to  ensure  the 
facility  demonstrates  full  compliance 
with  the  standard.s  in  this  subpart  For 
requests  submitted  under  paragraph 
(c)(2)  of  this  section,  NARA  also  will 
review  the  submitted  plan  to  ensure  that 
the  plan  is  realistic  NARA  reserves  the 
right  to  \isit  the  facility,  if  necessary,  to 
make  the  determination  of  compliance- 
NARA  will  inform  the  agency  of  Us 
decision  within  45  calendar  days  after 
the  request  is  received,  and  will  provide 
the  agency  information  on  the  areas  of 
noncompliance  if  the  request  is  denied 
Requests  will  be  denied  only  if  NAR.^ 
determines  that  the  facility  does  not 
demonstrate  full  compliance  with  the 
standards  in  this  subpart.  Approvals 
will  be  valid  for  a  period  of  10  years, 
uidess  the  facility  is  materially  changed 
before  then  or  an  agency  or  NARA 
inspection  finds  that  the  facility  does 
not  meet  the  standards  in  this  subpart 
Material  changes  require  submission  of 
a  new  request  for  NARA  approval. 

(e)  Documentation  requirements  for 
storing  Federal  records  in  commercial 
records  storage  facilities.  At  least  45 
calendar  days  before  an  agency  first 
transfers  records  to  a  commercial 
records  storage  facilit>',  the  agency  must 
submit  documentation  to  NARA  that  the 
facility  complies  with  the  standards  in 
this  subpart.  The  doctunentatioo  may 
take  the  form  of  a  copy  of  the  agency'  s 
contract  that  incorporates  this  subpart 
in  its  provisions  or  a  statement  from  the 
agency  records  officer  that  certifies  that 
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the  focility  meets  the  standards  in  this 
subpart.  An  agency  must  provide  the 
documentation  for  each  separate 
commercial  records  storage  facility 
where  its  records  will  be  stored. 
Documentation  must  be  sent  to  the 
Director,  Space  and  Security 
Management  Division  (NASJ,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road.  College  Park.  MD 
20740-6001.  The  agency  must  submit 
updated  documentation  to  NARA  e  /ery 
10  years  if  it  continues  to  store  records 
in  diat  commercial  records  storage 
facility. 

§  1 228.242    What  does  an  agency  have  to 
do  to  certify  a  fire-safety  detection  and 
suppression  system? 

(a)  Content  of  documentation.  The 
agency  must  submit  dociunentation  to 
the  Director,  Space  and  Security 
Management  Division  CNAS),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001 ,  that  describes  the  space 
being  protected  (e.g.,  the  type  and 
stacking  height  of  the  storage  equipment 
used,  or  how  the  space  is  designed, 
controlled,  and  operated)  and  the 
characteristics  of  the  fire-safety 
detection  and  suppression  system  used. 
The  docimientation  must  demonstrate 
how  that  system  meets  the  requirement 
in  S  1228.230(s)  through: 

(1)  A  statement  that  the  facility  is 
using  a  NARA  certified  system  as 
described  in  Appendix  B  to  this  part; 

(2)  A  report  of  the  results  of 
independent  Uve  fire  testing  (Factory 
Mutual,  Underwriters  Laboratories  or 
equivalent):  or 

(3)  A  report  of  the  results  of  computer 
modeling,  and  a  certification  by  a 
Ucensed  fire  protection  engineer  that  the 
system  has  been  designed  to  limit  the 


maximum  anticipated  toss  in  any  single 
fire  event  to  a  maximum  of  300  cubic 
feet  of  records  destroyed  by  fire.  If  this 
method  of  demonstrating  compUance  is 
chosen,  the  description  of  the  system 
must  include  specific  references  to  any 
industry  standards  used  in  the  design, 
such  as  those  issued  by  the  National 
Fire  Protection  Association  (see  NFPA 
13.  NFPA  231,  NFPA  231C.  NFPA  232 
and  NFPA  232A). 

(b)  SARA  action.  (1)  NARA  will 
approve  the  fire-safety  detection  and 
suppression  system  within  10  work 
days  if  NARA  has  previously  approved 
the  system  design  for  similarly 
configured  space  or  if  a  report  of 
independent  testing  of  a  new  system 
design  is  furnished  as  documentation. 

(2)  If,  in  NARA's  judgment,  the 
supporting  documentation  provided  in 
accordance  with  paragraph  (a)(3)  of  this 
section  clearly  demonstrates  compliance 
widi  S  1228.230(s),  NARA  will  approve 
the  fire-safety  detection  and  suppression 
system  within  30  calendar  days. 

(3)  If  NARA  questions  whether 
supporting  documentation  demonstrates 
compUance  with  §  1228.230(s}.  NARA 
will  consult  the  appropriate  industry 
standards  body  or  other  qualified  expert 
before  making  a  determination.  Before 
any  consultation,  NARA  may  ask  the 
agency  for  additional  clarifying 
information.  NARA  will  notify  the 
requesting  agency  within  30  calendar 
days  of  receipt  of  the  request  that 
consultation  is  necessary  and  will 
provide  a  final  determination  within  60 
calendar  days.  If  NARA  does  not 
approve  the  system,  NARA  will  furnish 
a  full  explanation  of  the  reasons  for  its 
decision. 

(4)  NARA  will  maintain  a  Ust  of 

approved  alternative  systems. 


f  1228,244    When  may  NARA  conduct  an 
Inspection  of  a  records  storage  facility? 

(a)  At  the  time  an  agency  submits  a 
request  to  establish  an  agency  records 
center,  pursuant  to  §  1228.240,  NARA 
may  conduct  an  inspection  of  the 
proposed  faciUty  to  ensure  that  the 
faciUty  complies  fully  with  the 
standards  in  this  subpart.  NARA  may 
also  conduct  periodic  inspections  of 
agency  records  centers  so  long  as  such 
facility  is  used  as  an  agency  records 
center.  NARA  will  inspect  its  own 
records  center  facilities  on  a  periodic 
basis  to  ensure  that  they  are  in 
compliance  with  the  requirements  of 
this  subpart. 

(b)  Agencies  must  ensure,  by  contract 
or  otherwise,  that  agency  and  NARA 
officials,  or  their  delegates,  have  the 
right  to  inspect  commercial  records 
storage  facilities  to  ensure  that  such 
facilities  fully  comply  with  the 
standards  in  this  subpart.  NARA  may 
conduct  periodic  inspections  of 
commercial  records  storage  facilities  so 
long  as  agencies  use  such  facilities  to 
store  agency  records.  The  using  agency, 
not  NARA,  will  be  responsible  for 
paying  any  fee  or  charge  assessed  by  the 
commercial  records  storage  facility  for 
NARA's  conducting  an  inspection. 

(c)  NARA  will  contact  the  agency 
operating  the  records  center  or  the 
agency  holding  a  contract  with  a 
commercial  records  storage  faciUty  in 
advance  to  set  a  date  for  the  inspection. 

3.  Appendixes  A  and  B  are  added  to 
part  1228  to  read  as  foUows: 

Appendix  A  to  Part  1228 — Minimum 
Security  Standards  for  Level  in  Federal 
Facilities 

HLUNQ  COOe  7S1S-01-P 
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Reproduced  from  Section  2  3  (pp  2-6  through  2-9)  of 

U.S.  Department  of  Justice,  United  States  Marshals  Service  report 

Vulnerability  Assessment  of  Federal  Facilities 


RECOMMENDED  STANDARDS  CHART 


PERIMETER  SECURITY 

LEVEL 

m 

PARKING 

CONTROL  OF  FACILITY  PARKING 

• 

CONTROL  OF  ADJACENT  PARKING 

▲ 

AVOID  LEASES  WHERE  PARKING  CANNOT  BE  CONTROLLED 

▲ 

LEASES  SHOULD  PROVIDE  SECURITY  CONTROL  FOR  ADJACENT  PARKING 

▲ 

POST  SIGNS  AND  ARRANGE  FOR  TOWING  UNAUTHORIZED  VEHICLES 

• 

ID  SYSTEM  AND  PROCEDURES  FOR  AUTHORIZED  PARKING  (PLACARD 
DECAL,  CARD  KEY,  ETC  ) 

• 

ADEOUATE  LIGHTING  FOR  PARKING  AREAS 

• 

CLOSED  CIRCUIT  TELEVISION  (CCTV)  MONITORING 

CCTV  SURVEILLANCE  CAMERAS  WITH  TIME  LAPSE  VIDEO  RECORDING 

o 

POST  SIGNS  ADVISING  OF  24  HOUR  VIDEO  SURVEtt^LANCE 

o 

UGHTING 

LIGHTING  WITH  EMERGENCY  POWER  BACKUP 

• 

PHYSICAL  BARRIERS 

bXl  bNU  PHYSICAL  PERIMETER  WITH  BARRIERS  (CONCRETE  AND/OR  STEEL 
COMPOSITION) 

A 

PARKING  BARRIERS 

▲ 

ENTRY  SECURITY 

LEVEL 

m 

RECEIVING/SHIPPING 

REVIEW  RECEIVING/SHIPPING  PROCEDURES  (CURRENT) 

• 

IMPLEMENT  RECEIVING/SHIPPING  PROCEDURES  (MODIFIED) 

• 

REQUIRED 


RECOMMENDED 


DESIRABLE 
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ENTRY  SECURITY,  cont 

LEVEL 
III 

ACCESS  CONTROL 

EVALUATE  FACILITY  FOR  SECURITY  GUARD  REQUIREMENTS 

• 

SECURITY  GUARD  PATROL 

O 

INTRUSION  DETECTION  SYSTEM  WITH  CENTRAL  MONITORING  CAPABILITY 

• 

UPGRADE  TO  CURRENT  LIFE  SAFETY  STANDARDS  (FIRE  DETECTION,  FIRE 
SUPPRESSION  SYSTEMS,  ETC.) 

• 

ENTRANCES/EXITS 

X-RAY  &  MAGNETOMETER  AT  PUBLIC  ENTRANCES 

o 

REQUIRE  X-RAY  SCREENING  OF  ALL  MAIUPACKAGES 

o 

fflGH  SECURITY  LOCKS 

• 

INTERIOR  SECURITY 

LEVEL 
III 

EMPLOYEEAISITOR  IDENTIFICATION 

AGENCY  PHOTO  ID  FOR  ALL  PERSONNEL  DISPLAYED  AT  ALL  TIMES 

O 

VISITOR  CONTROUSCREENING  SYSTEM 

• 

VISITOR  IDENTIFICATION  ACCOUNTABILITY  SYSTEM 

o 

ESTABLISH  ID  ISSUING  AUTHORITY 

o 

UTIUTIES 

PREVENT  UNAUTHORIZED  ACCESS  TO  UTILITY  AREAS 

• 

PROVIDE  EMERGENCY  POWER  TO  CRITICAL  SYSTEMS  (ALARM  SYSTEMS,  RADIO 
COMMUNICATIONS,  COMPUTER  FACILITIES,  ETC.) 

• 

OCCUPANT  EMERGENCY  PLANS 

EXAMINE  OCCUPANT  EMERGENCY  PLANS  (OEP)  AND  CONTINGENCY 
PROCEDURES  BASED  ON  THREATS 

• 

OEPs  IN  PLACE,  UPDATED  ANNUALLY.  PERIODIC  TESTING  EXERCISE 

• 

ASSIGN  &  TRAIN  OEP  OFFICIOS  (ASSIGNMENT  BASED  ON  LARGEST  TENANT  IN 
FACILITY) 

• 

ANNUAL  TENANT  TRAINING 

• 

RfQURED 


O   RECOMMENDED 


DESnUBLE 
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DA  rCARE  CENTERS 


INTERIOR  SEClHrrV,  cont 


COMPARE  FEASIBILITY  OF  LOCATING  DAYCARE  IN  OUTSIDE  LOCATIONS 


EVALUATE  WHETHER  TO  LOCATE  DAYCARE  FACILmES  IN  BUILDINGS  WITH 
HIGH  THREAT  ACTIVITIES 


LEVEL 

m 


SECURITY  PLANNING 


INTELUGENCE  SHARING 


ESTABLISH  LAW  ENFORCEMENT  AGENCY/SECURITY  LIAISONS 


REVIEW/ESTABLISH  PROCEDURE  FOR  INTELLIGENCE  RECEIPT/DISSEMINATION 


ESTABLISH  UNIFORM  SECURITY/THREAT  NOMENCLATURE 


TRAINING 


CONDUCT  ANNUAL  SECURITY  AWARENESS  TRAINING 


ADMINISTRA  TIVE  PROCEDURES 


ESTABLISH  STANDARDIZED  UNARMED  GUARD  QUALIFICATIONS/  TRAINING 
REQUIREMENTS 


ESTABLISH     STANDARDIZED     ARMED     GUARD    QUALIFICATIONS/     TRAINING 
REQUIREMENTS 


TENANT  ASSIGNMENT 


CO-LOCATE  AGENCIES  WITH  SIMILAR  SECURITY  NEEDS 


DO  NOT  CO-LOCATE  HIGH>T,OW  RISK  AGENCIES 


ESTABLISH  FLEXIBLE  WORK  SCHEDULE  IN  HIGH  THREAT/  HIGH  RISK  AREAS  TO 
MINIMIZE  EMPLOYEE  VULNERABILITY  TO  CRIMIN/VL  ACTIVITY 


ARRANGE  FOR  EMPLOYEE  PARKING  IN/NEAR  BUILDING  AFTER  NORMAL  WORK 
HOURS 


CONDUCT  BACKGROUND  SECURITY  CHECKS  AND/OR  ESTABUSH  SECURITY 
CONTROL  PROCEDURES  FOR  SERVICE  CONTRACT  PERSONNEL 


CONSTRVCnON/RENOVATION 


INSTALL  MYLAR  FILM  ON  ALL  EXTERIOR  WINDOWS  (SHATTER  PROTECTION) 


REVIEW  CURRENT  PROJECTS  FOR  BLAST  STANDARDS 


REVIEW/ESTABLISH  UNIFORM  STANDARDS  FOR  CONSTRUCTION 


REVIEW/ESTABLISH  NEW  DESIGN  STANDARD  FOR  BLAST  RESISTANCE 


ESTABLISH  STREET  SET-BACK  FOR  NEW  CONSTRUCTION 


REQUIBED 


O   RECOMMENDED 


A      DESDUBLE 


LEVEL 

m 


o 


o 


o 
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Reproduced  from  Appendix  B,  Details  of  Recommended  Security  Standards 
US  Department  of  Justice,  United  States  Marshals  Service  report 
Vulnerability  Assessment  of  Federal  Facilities 

B.l  Perimeter  Security 


Parking 

Term 

Definition/Description 

CONTROL  OF  FACILrrY 
PARKING 

Access  to  government  parking  should  be  limited  where 
possible  to  government  vehicles  and  personnel   At  a 
minimum,  authorized  parking  spaces  and  vehicles  should 
be  assigned  and  identiJSed 

CONTROL  OF  ADJACENT 
PARKING 

Where  feasible,  parking  areas  adjacent  to  federal  space 
should  also  be  controlled  to  reduce  the  potential  for 
threats  against  Federal  facilities  and  employee  exposure 
to  criminal  activity 

AVOID  LEASES  WHERE 
PARKING  CANNOT  BE 
CONIROLLED 

Avoid  leasing  facilities  where  parking  cannot  be 
controlled   If  necessary,  relocate  ofiBces  to  facilities  that 
do  provide  added  security  through  regulated  parking 

LEASE  SHOULD  PROVIDE 
CONTROL  FOR  ADJACENT 
PARKING 

Endeavor  to  negotiate  guard  services  as  part  of  lease 

POST  SIGNS  AND  ARRANGE 
FOR  TOWING 
UNAU  I'UORIZED 
VEHICLES 

Procedures  should  be  established  and  implemented  to  alert 
the  public  to  towing  policies,  and  the  removal  of 
unauthorized  vehicles 

ID  SYSTEM  AND 
PROCEDURES  FOR 
AU  mORIZED  PARKING 

Procedures  should  be  established  for  identifying  vehicles 
and  corresponding  parking  spaces  (placard,  decal,  card 
key,  etc.). 

[adequate  ughting  for 
parking  areas 

Effective  lighting  provides  added  safety  for  employees  and 
deters  illegal  or  threatening  activities. 
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CloMd  Circuit  Tdeviiion  (CCTV)  Monitoring 

Term 

Dennition/Description 

CCTV  SURVEILLANCE 
CAMERAS  WITH  TIME 
LAPSE  VIDEO  RECORDING 

Twenty-four  hour  CCTV  surveillance  and  recording  is 
desirable  at  all  locations  as  a  deterrent   Requirements 
will  depend  on  assessment  of  the  security  level  for  each 
facility    Time-lapse  video  recordings  are  also  highly 
valuable  as  a  source  of  evidence  and  investigative  leads 

POST  SIGNS  ADVISING  OF 
24  HOUR  VIDEO 
SURVEILLANCE 

Warning  signs  advising  of  twenty-four  hour  surveillance 
act  as  a  deterrent  in  protecting  employees  and  facilities. 

Lighting 

Tenn 

Definition/Description 

LIGHTING  WITH 
EMERGENCY  POWER 
BACKUP 

Standard  safety  code  requirement  in  virtually  all  areas 
Provides  for  safe  evacuation  of  buildings  in  case  of 
natural  disaster,  power  outage,  or  criminal/terrorist 
activity 

Physical  Barriers 

Term 

Definition/Description 

EXTEND  PHYSICAL 
PERIMETER,  WFTH 
BARRIERS 

This  security  measure  will  only  be  possible  in  locations 
where  the  Government  controls  the  property  and  where 
physical  constraints  are  not  present  (barriers  of  concrete 
and/or  steel  composition) 

PARIONG  BARRIERS 

Desirable  to  prevent  unauthorized  vehicle  access 

B.2  Entry  Security 


Receiving/Shipping 

Term 

Definition/Description 

REVIEW 

RECEIVING/SHIPPING 
PROCEDURES  (CURRENT) 

Audit  current  standards  for  package  entry  and  suggest 
ways  to  enhance  security 

IMPLEMENT 
RECEIVING/SHIPPING 
PROCEDURES  (MODIFIED) 

After  auditing  procedures  for  receiving/shipping, 
implement  improved  procedures  for  security 
enhancements 
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Term 


EVALUATE  FACILITY  FOR 
SECURITY  GUARD  ; 

REQUIREMENTS 


SECITRITY  GUARD  PATROL 


INTRUSION  DETECTION 
SYSTEM  WITH  CENTRAL 
MONITORING 
CAPABILITY 


UPGRADE  TO  CURRENT 
LIFE  SAFETY  STANDARDS 


Term 


X-RAY  AND 
MAGNETOMETER  AT 
PUBUC  ENTRANCES 


REQUIRE  X-RAY 
SCREENING  OF  ALL 
MAIL/PACKAGES 


mGH  SECURITY  LOCKS 


B.3  Interior  Security 


Term 


Access  Control 


Definition/Description 


If  security  guards  are  required,  the  number  of  guards  at 
any  given  time  will  depend  on  the  size  of  the  focility,  the 
hours  of  operation,  and  current  risk  factors,  etc 


Desirable  for  level  I  and  II  facilities  and  may  be  included 
as  lease  option  Level  in,  IV  and  V  facilities  will  have 
security  guard  patrol  based  on  facility  evaluation 


Desirable  in  Level  I  facilities,  based  on  evaluation  for 
Level  II  fiualities,  and  required  for  Levels  HI,  IV  and  V. 


Required  for  all  facilities  as  part  of  OS  A  design 
requirements,  (eg  fire  detection,  fire  suppression 
systems,  etc ) 


Entraaces/Exits 


May  be  impractical  for  Level  I  and  II  fecilities   Level  ni 
and  rV  evaluations  would  focus  on  tenant  agencies, 
public  interface,  and  feasibility    Required  for  Level  V. 


Definition/Description 


All  packages  entering  building  should  be  subject  to  x-ray 
screening  and/or  visual  inspection. 


Any  exterior  entrance  should  have  a  high  security  lock  as 
determined  by  GSA  specifications  and/or  agency 
requirements 


Employe<yVisitor  Identification 


AGENCY  PHOTO  H)  FOR 
ALL  PERSONNEL 
DISPLAYED  AT  ALL  TIMES 


Definition/Description 


May  not  be  required  in  smaller  fiualities. 
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EmployeeA'isitor  Identification 

Term 

Definition/Description 

VISITOR 

CONTROL/SECURITY 
SYSTEM 

Visitors  should  be  readily  apparent  in  Level  I  facilities 
Other  facilities  may  ask  visitors  to  sign-in  with  a 
receptionist  or  guard,  or  require  an  escort,  or  formal 
identification^adge. 

VISITOR  ID 
ACCOUNTABILITY 
SYSTEM 

Stringent  methods  of  control  over  visitor  badges  will 
ensure  that  visitors  wearing  badges  have  been  screened 
and  are  authorized  to  be  at  the  facility  during  the 
appropriate  time  fi-ame 

ESTABLISH  ID  ISSUING 
AUTHORIIY 

Develop  procedures  and  establish  authority  for  issuing 
employee  and  visitor  IDs 

Utilities 

Term 

Definition/Description 

PREVENT  UNAUTHORIZED 
ACCESS  TO  UTILIl  Y 
AREAS 

Smaller  facilities  may  not  have  control  over  utility  access, 
or  locations  of  utility  areas    Where  possible,  assure  that 
utility  areas  are  secure  and  that  only  authorized  personnel 
can  gain  entry. 

PROVIDE  EMERGENCY 
POWER  TO  CRITICAL 
SYSTEMS 

Tenant  agency  is  responsible  for  determining  which 
computer  and  communication  systems  require  back-up 
power   All  alarm  systems,  CCTV  monitoring  devices, 
fire  detection  systems,  entry  control  devices,  etc.  require 
emergency  power  sources    (ALARM  SYSTEMS, 
RADIO  COMMUNICATIONS,  COMPU 1 LR 
FACILITIES,  ETC.) 

Occupant  Emergency  Plans 

Term 

Definition/Description 

EXAMINE  OCCUPANT 
EMERGENCY  PLAN  (OEP) 
AND  CONTINGENCY 
PROCEDURES  BASED  ON 
THREATS 

Review  and  update  current  OEP  procedures  for 
thoroughness   OEPs  should  reflect  the  current  security 
climate. 
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Term 


ASSIGN  AND  TRAIN  OEP 
OFFICIALS 


Occupant  Emergency  Plans 


ANNUAL  TENANT 
TRAINING 


Term 


RE-EVALUATE  CURRENT 
SECURITY  AND  SAFETY 
STANDARDS 


ASSESS  FEASIBILITY  OF 
LOCATING  DAY  CARE 
WITHIN  FEDERAL 
FACILfTY 


B.4  Security  Planning 


Term 


ESTABLISH  LAW 
ENFORCEMENT 
AGENCY/SECURIFY 
LIAISONS 


REVIEW/ESTABLISH 
PROCEDURES  FOR 
EVTELUGENCE 
RECEIPT/DISSEMINATION 


Definition/Description 


Assignment  based  on  GSA  requirement  that  largest  tenant 
in  facility  maintain  OEP  responsibility   Officials  should 
be  assigned,  trained  and  a  contingency  plan  established  to 
provide  for  the  possible  absence  of  OEP  officials  in  the 
event  of  emergency  activation  of  the  OEP 


All  tenants  should  be  aware  of  their  individual 
resptonsibilities  in  an  emergency  situation 


Day  Care  Center 


Definition/Description 


Conduct  a  thorough  review  of  security  and  safety 
standards 


If  a  facility  is  being  considered  for  a  day  care  center,  an 
evaluation  should  be  made  based  on  the  risk  fartors 
associated  with  tenants  and  the  location  of  the  facility. 


Intelligence  Sharing 


Definition/Description 


Intelligence  sharing  between  law  enforcement  agencies 
and  security  organizations  should  be  established  in  order 
to  facilitate  the  accurate  flow  of  timely  and  relevant 
information  between  appropriate  government  agencies 
Agencies  involved  in  providing  security  must  be  part  of 
the  complete  intelligence  process. 


Determine  what  procedures  exist  to  ensure  timely  delivery 
of  critical  inteUigence.  Review  and  improve  procedures 
to  alert  agencies  and  specific  targets  of  criminal/terrorist 
threats   Establish  standard  administrative  procedures  for 
response  to  incoming  alerts.  Review  flow  of  information 
for  effectiveness  and  time  critical  dissemination 
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Intelligence  Sharing 


Term 


Definition/Description 


ESTABLISH  UNIFORM 
SECURITY/THREAT 
NOMENCLATURE 


To  facilitate  communication,  standardized  terminology  for 
Alert  Levels  should  be  implemented.  fNormal.  Low. 
Moderate,  and  High  -  As  recommended  by  Securitv 
Standards  Committee^ 


Training 

Term 

Definition/Description 

CONDUCT  ANNUAL 
SECURITY  AWARENESS 
TRAINING 

Provide  security  awareness  training  for  all  tenants    At  a 
minimum,  self-study  programs  utilizing  videos,  and 
literature,  etc  should  be  implemented    These  materials 
should  provide  up-to-date  information  covering  security 
practices,  employee  security  awareness,  and  personal 
safety,  etc. 

ESTABLISH 

STANDARDIZED  ARMED 
AND  UNARMED  GUARD 
QUALIFICATIONS/ 
TRAINING 
REQUIREMENTS 

Requirements  for  these  positions  should  be  standardized 
government  wide 

Tenant  Assignment 

Term 

Definition/Description 

CO-LOCATE  AGENCIES 
WITH  SIMILAR  SECURITY 
NEEDS 

To  capitalize  on  efficiencies  and  economies,  agencies  with 
like  security  requirements  should  be  located  in  the  same 
facility  if  possible 

DO  NOT  CO-LOCATE 
HIGH/LOW  RISK 
AGENCIES 

Low  risk  agencies  should  not  take  on  additional  risk  by 
being  located  with  high  risk  agencies 
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Administrative  Procedures 


Term 


Definition/Description 


ESTABLISH  FLEXIBLE 
WORK  SCHEDULE  IN 
HIGH  THREAT/ 
HIGH  RISK  AREA  TO 
MINIMIZE  EMPLOYEE 
VULNERABLITY  TO 
CRIMINAL  ACTIVITY. 


Rexible  work  schedules  can  enhance  employee  safety  by 
staggering  reporting  and  departure  times    As  an  example 
flexible  schedules  might  enable  employees  to  park  closer 
to  the  facility  by  reducing  the  demand  for  parking  at  peak 
times  of  the  day. 


ARRANGE  FOR  EMPLOYEE 
PARKING  IN/NEAR 
BUILDING  AFTER 
NORMAL  WORK  HOURS 


Minimize  exposure  to  criminal  activity  by  allowing 
employees  to  park  at  or  inside  the  building. 


CONDUCT  BACKGROUND 
SECURITY  CHECKS 
AND/OR  ESTABLISH 
SECURITY  CONTROL 
PROCEDURES  FOR 
SERVICE  CONTRACT 
PERSONNEL 


Establish  procedures  to  ensure  security  where  private 
contract  personnel  are  concerned    Procedures  may  be  as 
simple  as  observation  or  could  include  sign-in/escort. 
Frequem  visitors  may  necessitate  a  background  check 
with  contractor  ID  issued. 


INSTALL  MYLAR  FILM  ON 
ALL  EXTERIOR  WINDOWS 
(SHATTER  PROTECTION) 


Construction/Renovation 


Term 


REVIEW  CURRENT 
PROJECTS  FOR  BLAST 
STANDARDS 


REVIEW/ESTABLISH 
UNIFORM  STANDARDS 
FOR  CONSTRUCTION 


Definition/Descriptioa 


Application  of  shatter  resistant  material  to  protect 
personnnel  and  citizens  from  the  hazards  of  flying  glass  as 
a  result  of  impact  or  explosion. 


Design  and  construction  projects  should  be  reviewed  if 
possible,  to  incorporate  current  technology  and  blast 
standards.  Immediate  review  of  ongoing  projects  may 
generate  savings  in  the  implementation  of  upgrading  to 
higher  blast  standards  prior  to  completion  of 
construction. 


Review,  establish,  and  implement  uniform  construction 
standards  as  it  relates  to  security  considerations 
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Construction/Renovation 

Term 

Definition/Description 

REVIEW/ESTABLISH  NEW 
DESIGN  STANDARD  FOR 
BLAST  RESISTANCE 

In  smaller  facilities  or  those  that  lease  space,  control  over 
design  standards  may  not  be  possible    However,  fiiture 
site  selections  should  attempt  to  locate  in  facilities  that  do 
meet  standards.  New  construction  of  government 
controlled  facilities  should  review,  establish,  and 
implement  new  design  standards  for  blast  resistance. 

ESTABLISH  STREET  SET- 
BACK FOR  NEW 
CONSTRUCTION 

Every  foot  between  a  potential  bomb  and  a  building  will 
dramatically  reduce  damage  and  increase  the  survival 
rate.  Street  set-back  is  always  desirable,  but  should  be 
used  in  conjunction  with  barriers  in  Level  IV  and  V 
facilities 

Excerpted  from  j^pendix  C,  Classification  Table 

U.S.  Department  of  Justice,  United  States  Marshals  Service  report 

Vulnerability  Assessment  of  Federal  Facilities 


LEVEL 

TYPICAL  LOCATION 

in 

Agency  Mix; 
Government  Records 

BILLING  CODE  751S-01-C 
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Appendix  B  to  Part  1228— Ahernatiye 
Certified  Fire-safety  Detectioo  and 
Suppression  System(s) 

1.  General.  This  Appendix  B  contains 
information  on  the  Fire-safety  Detection  and 
Suppression  Systemls)  tested  by  NARA 
through  independent  live  fire  testing  that  are 
certified  to  meet  the  requirement  in 
S  1 228.230(s)  for  storage  of  Federal  Records. 
Use  of  a  system  specified  in  this  appendix  is 
optional.  A  facility  may  cfaooAe  to  have  an 
alternate  fire-safety  detection  and 
suppression  system  approved  under 
§  1228-242. 

2.  Specifications  for  NARA  facilities  using 
15  foot  high  records  storage.  NARA  fire- 
safety  systems  that  incorporate  all 
components  specified  in  paragraphs  2. a. 
through  0.  of  thi.s  appendix  have  been  tested 
and  certified  to  meat  the  requirements  in 
S  1228.230(8)  for  an  acceptable  fire-safety 
detection  and  suppression  system  for  storage 
of  Federal  records. 

a.  The  records  storage  height  must  not 
exceed  the  nominal  15  feet  (+/-3  inches) 
records  storage  height. 

b.  All  records  storage  and  adjoining  areaa 
must  be  protected  by  automatic  wet-pipe 
sprinklers.  Automatic  sprinklers  are  specified 
herein  because  they  provide  the  most 
effective  fire  protection  for  high  piled  storage 
of  paper  records  on  open  type  shelving. 

c.  The  sprinkler  system  must  be  rated  at  no 
higher  than  285  degrees  Fahrenheit  utilizing 
quick  response  (QR)  fire  sprinkler  heeds  and 
designed  by  a  licensed  fire  protection 
engineer  to  provide  the  specified  density  for 
the  most  remote  1,500  square  feet  of  floor 
area  at  the  most  remote  sprinkler  head  in 
accordance  with  NFPA  13  (1996).  Standard 
for  the  Installation  of  Sprinkler  Systems.  For 
facilities  with  roofs  rated  at  15  minutes  or 
greater,  provide  W  QR  sprinklers  rated  at  no 
higher  than  2B5  degrees  Fahrenheit  designed 
to  deliver  a  density  of  0.30  gpm  per  square 
foot.  For  unrated  roofs,  provide  0.64"  QR 
"large  drop"  sprinklers  rated  at  no  higher 
than  285  degrees  Fahrenheit.  For  facilities 
using  7  or  8  shelf  track  files,  use  QR 
sprinklers  rated  at  no  higher  than  285  degrees 
Fahrenheit.  For  new  construction  and 
replacement  sprinklers.  NARA  recommends 
that  the  sprinkJers  be  rated  at  165  degrees 
Fahrenheit.  Installation  of  the  sprinkler 
system  must  be  in  accordance  with  NFPA  13 
(1996).  Standard  for  the  Installation  of 
Sprinlder  Systems. 

d.  Maicimum  spacing  of  the  sprinkler  heads 
must  be  on  a  1 0-foot  grid  and  the  positioning 
of  the  heads  must  provide  complete, 
unobstructed  coverage,  with  a  clearance  of 
not  less  than  18  inches  from  the  top  of  the 
highest  .stored  materials. 

e.  The  sprinkler  system  must  be  equipped 
with  a  water-flow  alarm  connected  to  an 
audible  alarm  within  the  facility  and  to  a 
continuously  staffed  fire  department  or  an 
L.'nderwriters  Laboratory  approved  central 
monitoring  station  (see  UL  827.  Central- 
Station  Alarm  Services  (April  23. 1999))  with 
responsibility  for  immediate  response. 

f.  A  manual  fire  alarm  system  must  be 
provided  with  a  Underwriters  Laboratory 
approved  [grade  A)  central  monitoring 
station  service  or  other  automatic  means  of 


notifying  the  municipal  fire  department.  A 
manual  alarm  pull  station  must  be  located 
adjacent  to  each  exit.  Supplemental  manual 
alarm  stations  are  permitted  within  the 
records  storage  areas. 

g.  All  water  cutoff  valves  in  the  sprinkler 
system  must  be  equipped  with  automatic 
closure  alarm  (tamper  alarm)  connected  lo  a 
continuously  staffed  station,  with 
responsibility  for  immediate  response.  If  the 
sprinkler  water  cutoff  valve  is  located  in  an 
area  used  by  the  public,  in  addition  to  the 
tamper  alarm,  the  valves  must  be  provided 
with  frangible  (easily  broken)  padlocks. 
b.  A  dependable  water  supply  free  of 
interruption  must  be  provided  including  a 
continuous  site  fire  loop  connected  to  the 
water  main  and  sized  to  support  the  facility 
with  only  one  portion  of  the  fire  loop 
operational.  This  normally  requires  a  backup 
supply  system  having  sufficient  pressure  and 
capacity  to  meet  both  fire  hose  and  sprinkler 
requirements  for  2-hours.  A  fire  pump 
cormected  to  an  emergency  power  source 
must  be  provided  in  accordance  with  NFPA 
20  (1996),  Standard  for  the  Installation  of 
Centrifugal  Fire  Pumps,  when  adequate  water 
pressure  is  not  assured.  In  the  event  that 
pubUc  water  mains  are  not  able  to  supply 
adequate  volumes  of  water  to  the  site,  on-site 
water  storage  must  be  provided. 

i.  Interior  fire  hose  stations  equipped  with 
a  V/i  inch  diameter  hose  may  be  provided  in 
the  records  storage  areas  if  required  by  the 
local  fire  department,  enabling  any  point  in 
the  records  storage  area  to  be  reached  by  a 
50-foot  hose  stream  from  a  100-foot  hose  lay. 
If  provided,  these  cabinets  must  be  marked 
"For  Fire  Department  Use  Only." 

j.  Where  fire  hose  cabinets  are  not  required. 
fire  department  hose  outlets  must  be 
provided  at  each  floor  landing  In  the  building 
core  or  stair  shaft.  Hose  outlets  must  have  an 
easily  removable  adapter  and  cap.  Threads 
and  valves  must  be  compatible  with  the  local 
fire  department's  equipment  Spacing  must 
be  so  that  any  point  in  the  record  storage  area 
can  be  reached  with  a  5G-foot  hose  stream 
from  a  100-foot  hose  lay. 

k.  In  addition  to  the  designed  sprinkler 
flow  demand,  500  gpm  must  be  provided  for 
hose  stream  demand.  The  hose  stream 
demand  must  be  calculated  into  the  system 
at  the  base  of  the  main  sprinkler  riser. 

1.  Fire  hydrants  must  be  located  within  250 
feet  of  each  exterior  entrance  or  other  access 
to  the  records  storage  facility  that  could  be 
used  by  firefighters.  Each  required  hydrant 
must  provide  a  minimum  flow  capacity  of 
500  gpm  at  20  psi.  All  hydrants  must  be  al 
least  50  feet  away  from  the  building  walls 
and  adfacent  to  a  roadway  usable  by  fire 
apparatus.  Fire  hydrants  must  have  at  least 
two.  2'^  inch  hose  outlets  and  a  pumper 
connection.  All  threads  must  be  compatible 
with  local  standards. 

m.  Portable  water-type  fire  extinguishers 
(2'-^  gallon  stored  pressure  type)  must  be 
provided  at  each  fire  alarm  striking  station. 
The  minimum  number  and  locations  of  fire 
extinguishers  must  be  as  required  by  NFPA 
10  (1994).  Standard  for  PorUble  Fire 
Extinguishers. 

n.  Single  level  catwalks  without  automatic 
sprinklers  installed  underneath  may  be 
provided  in  the  service  aisles  if  the  edges  of 


all  files  in  the  front  boxes  above  the  catwalks 
are  stored  perpendicular  to  the  aisle  (to 
minimize  files  exfoliation  in  a  fire).  Where 
provided,  the  walking  surface  of  the  catwalks 
must  be  of  expanded  metal  at  least  , 09-inch 
thickness  with  a  2-inch  mesh  length.  The 
surface  opening  ratio  must  be  eqi^  or  greater 
than  0.75.  The  sprinkler  water  demand  for 
protection  over  bays  with  catwalks  where 
records  above  the  catwalks  are  not 
perpendicular  to  the  aisles  must  be 
calculated  hydraulically  to  give  .30  gpm  per 
square  foot  for  the  most  remote  2,000  square 
feet. 

Dated:  November  23,  1999. 
lohn  W.  Carlin. 
Archivist  of  the  United  States. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations 

Appendix  A  to  the  Preamble — Analysis 
of  Cost  Estimate 

This  appendix  provides  a  detailed 
discussion  of  the  cost  estimate  submitted  by 
PRISM  International  as  part  of  its  comments 
on  the  Initial  Regulatory  Flexibility  Analysis, 
published  September  15,  1999.  The  cost ' 
estimate  was  prepared  by  Hanscomb.  an 
international  construction  consulting  firm, 
for  a  hypothetical  new  commercial  records 
center  located  in  Dulles.  VA  built  lo  comply 
with  the  NARA  proposed  standards. 
Hanscomb  stated  that  the  "base"  commercial 
records  fecility  is  an  "industry  standard 
commercial  records  facility."  In  this 
appendix  we  refer  to  this  facility  as  the  "base 
facility"  and  lo  the  facility  that  would  be 
built  to  Hanscomb's  interpretation  of  NARA 
specifications  as  the  "proposed  facility."  We 
refer  to  NARA  recalculations  based  on 
correction  of  errors  as  "NARA"  estimates. 
Description  of  base  facility.  Hanscomb 
describes  the  base  fecility  as  a  73,442  square 
foot  building  that  has  no 
compartmenialization  or  Interior  fire  walls. 
The  capacity  of  the  building  Is  1.000,000 
cubic  feet  of  records  (total  buUding  volume 
2.864,238  cubic  feet)  with  a  storage  height  of 
39  feet. 

Description  of  proposed  facility.  Hanscomb 
describes  the  proposed  facility  as  having 
stor^e  compartments  of  250.000  cubic  feet, 
in  storage  areas  not  exceeding  12.500  square 
feet  with  a  15  foot  storage  height.  To  provide 
a  comparable  records  storage  capacity  to  the 
base  facility,  the  square  footage  of  the 
proposed  building  would  be  increased  to 
188.700  square  feet.  (We  note  that  the  final 
rule  clearly  does  not  limit  shelving  to  15  feet. 
We  are  currently  sponsoring  live  fire  testing 
(o  demonstrate  that  the  300  cubic  foot  loss 
per  incident  level  of  protection  can  be 
achieved  in  2a-fool  high  shelving  with  in- 
shelf  sprinklers.  However,  for  the  purpose  of 
evaluating  Hanscomb's  estimate,  we  are  only 
addressing  clear  errors  in  their  estimate.  We 
are  also  assuming  that  the  proposed  facility 
would  store  only  Federal  records,  which  is 
the  most  conservative  assumption  that  can  be 
made.) 

Errors  in  cost  estimate.  The  Hanscomb  coat 
estimate  contains  several  significant 
misinterpreutions  of  the  NARA  standards 
contained  in  the  proposed  rule. 

•  The  NARA  standard  limits  the  volume  of 
records  stored  in  a  single  fire  chamber  to 
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250.000  cubic  feel  of  Federal  records,  not  a 
total  room  volume  of  250,000  cubic  feet  as 
Hanscomb  assumes.  Using  the  NARA 
standard,  the  total  room  size  would  be  ca. 
BOO.OOO  cubic  feel  or  40,000  square  feet, 
which  represents  a  storage  capacity  of 
250,000  cubic  feet  of  records,  the  required 
service  aisles,  and  the  space  between  the  top 


of  the  records  and  the  roof.  Hanscomb's 
proposed  facility  is  over-sized  by  at  least 
28.700  square  feet.  A  typical  N.a!rA  records 
center  layout,  with  15  foot  high  shelving  and 
compartmentalization.  is  l&O.OOO  square  feet. 
The  error  also  grossly  overstates  the  amount 
of  interior  fire  barrier  walls  required 
(proposed  2,15B  linear  feel  versus  NARA's 


000  linear  feet),  and  overstates  the  number  of 
connecting  fire-rated  doors  (proposed 
facility's  10  versus  NARA's  4).  The  error  also 
overstates  the  electrical  feed  cost,  which  is 
based  on  .square  footage.  Adjusting  for  the 
error  in  sizing  the  proposed  building  would 
lower  the  cost  of  the  proposed  facility  by  at 
least  $1,381,387  as  shown  below: 


Hanscomti  proposed 
tadlity  cost 


NARA  adiusted  cost 


General  construction  ^   

Interior  fire  walls  d  S4&0/sq.ft 

Interiof  fire  doors  O  S5,000  each 
Electrical — double  primary  feed  .... 


52.415.036 

971.100 

50.000 

47.175 


$1,700,254 

360.000 

20.000 

21.640 


^  NARA  adjusted  cost  muttiplted  Hanscomb  unit  costs  in  category  1  by  B6.558  square  feet  instead  of  1 1 5.258  square  feel  (Corrected  irx:reesed 
proposed  buitding  size  of  160.000  square  teet  minus  base  tadlity  sqitare  footage  of  73.442  square  feet). 


•  Hanscomb  assumes  that  Federal  seismic 
requirements  would  add  two  pounds  of  steel 
tonnage  per  square  foot  to  brace  the  building, 
at  a  cost  of  $180,000.  The  actual  requirement. 
in  both  the  proposed  and  final  rule,  is  that 
"the  facility  must  be  designed  in  accordance 
with  regional  building  codes  to  provide 
protection  horn  building  collapse  or  failure 
of  essential  equipment  from  earthquake 
hazards,  tornadoes,  hurricanes  and  other 
potential  natural  disasters."  [§1228.22B(d)). 
We  believe  tiiat  the  base  facility,  if  built  to 
regional  building  code  requirements,  would 
have  the  necessary  bracing.  We  also  have 
clarified  §  122B.228(i)(l)  to  reflect  this 
requirement  to  adhere  to  the  applicable 
r^ional  building  code. 

•  Hanscomb  also  has  added  S150.000  for  a 
mechanical  room  for  equipment  and  boilers. 
The  proposed  and  final  NARA  rule  does  not 
require  an  additional  mechanical  room.  We 
do  require  that  the  mechanical  room  with  the 
boilerfs)  be  separated  from  the  storage  area  by 
a  4-hour  rated  fire  barrier  wall.  NFPA  101, 
Life  Safety  Code,  requires  a  1-bour  rated  Rre 
barrier  wall,  so  we  have  adjusted  the 
Hanscomb  cost  to  reflect  the  additional  cost 
of  the  NARA  4-hour  Hre  barrier  wall 
requirement,  at  S14,000. 

•  Hanscomb  further  assumes  that  the 
entire  facility  would  be  required  to  have 
HVAC  systems  designed  for  the  storage  of 
permanent  records,  even  if  the  vast  majority 
of  the  records  were  temporary,  "as  mix  of 
records  types  would  be  unknown."  The 
NARA  standard  has  no  requirement  for 
HVAC  for  the  storage  of  temporary  records- 
Because  Federal  agencies  are  required  to 
separate  their  records  by  retention  authority 
prior  to  transferring  the  records  to  a  records 
center,  segregating  boxes  of  permanent 
records  from  boxes  of  temporary  records  is 
not  a  problem.  The  permanent  records  would 
always  be  retired  to  the  records  center  in 
separate  accessions.  Based  on  NARA 
holdings  of  agency  records  in  our  records 
centers,  less  than  5  percent  of  the  Federal 
records  that  might  be  retired  to  a  records 
center  are  permanent.  If  the  proposed  facility 
wished  to  store  both  permanent  and 
temporary  records,  it  could  provide  office- 
level  HVAC  for  a  much  smaller  area  than 
Hanscomb  estimates.  If  5  percent  of  the  1.0 
million  cubic  feet  storage  capacity  of  the  base 
facility  is  devoted  to  permanent  records,  the 
proposed  facility  would  need  to  provide 


HVAC  lo  a  10.000  square  foot  compartment 
holding  50,000  cubic  feet  of  permanent 
records.  This  scenario  would  cost  5150.000 
rather  than  the  $2,830,000  in  the  Hanscomb 
estimate. 

•  The  Hanscomb  estimate  misinterprets 
several  of  the  NARA  fire  protection 
requirements.  The  estimate  for  the  proposed 
facility  assumes  that  additional  upright 
sprinklers  would  be  required  to  protect  the 
roof.  This  would  be  necessary  if  the  roof  was 
constructed  of  wood  trusses  and  decking,  but 
Hanscomb  specifies  metal  decking  and  sheet 
metal  roofing.  This  represents  an  additional 
$94,350  that  is  not  actually  required  by  the 
proposed  NARA  regulation.  Hanscomb  also 
assumes  incorrectly  that  the  trusses,  as  well 
as  the  columns,  must  be  four-hour  rated.  The 
actual  requirement  where  lightweight  steel 
roof  support  members  are  used  is  to  either 
provide  a  tO-minute  fire  resistive  coating  to 
the  top  chords  of  the  joists,  or  to  use  large- 
drop  sprinklers.  We  estimate  that  this 
misunderstanding  added  at  least  S250.000  to 
Hanscomb's  estimate.  We  also  find 
Hanscomb's  estimate  of  $98,100  for 
providing  rwo  exterior  walls  with  a 
maximum  one-hour  fire  rating  to  be 
unsupported.  We  assume  that  any  exterior 
wall  would  require  column  footings  and 
columns,  so  those  additional  costs  are 
inappropriate.  We  fail  to  recognize  that 
applicabilitv  of  "Fire  Protection  4  hr.  12040 
sq.ft  at  S5.0b  per  sq.ft."  to  the  NARA 
requirement  that  at  least  one  exterior  wall 
have  a  maximum  (not  minimum)  fire  rating 
of  one  hour.  Adjusting  the  costs  of  the 
proposed  focility  to  correct  these  errors 
would  lower  the  cost  of  the  proposed  facility 
by  at  least  $442,450. 

■  Hanscomb  estimates  that  the  fire 
suppression  costs  due  to  NARA  requirements 
are  $180,000  for  a  10-foot  by  10-foot  grid. 
Hanscomb's  estimate  includes  both  an 
overstatement  of  the  size  of  the  facility  and 
an  arithmetical  error  (188700  square  feet  d 
50.50  does  not  equal  5180.000.)  We  are 
unable  lo  evaluate  Hanscomb's  fire  detection 
and  suppression  system  costs  to  determine 
what,  if  any.  oi  the  costs  are  attributable  to 
NARA  requirements  and  not  NFPA  or  local 
code  requirements.  NFPA  231C  (1998)  and 
NFPA  13  (1999)  provide  multiple  different 
ways  lo  protect  "rack"  or  "high  piled" 
storage,  and  it  is  simply  impossible  lo 
compare  without  knowing  what  was  installed 


in  the  Hanscomb  facility.  Storage  height, 
aisle  width,  levels  of  in-rack  sprinklers,  type 
of  sprinkler  (ordinary  spray,  quick  response, 
etc)  all  impact  on  the  design,  and  thus  the 
costs.  However,  both  standards  require  a 
sprinkler  system  that  exceeds  the  minimum 
for  "Ordinary  Hazard.  Class  111"  commodities 
when  the  storage  height  exceeds  15  feet 
Adjusting  only  for  the  sizing  and  arithmetical 
errors  would  reduce  the  cost  of  the  proposed 
facihty  by  SIOO.OOO.^ 

•  Hanscomb  further  attributes  costs  to  the 
proposed  facility  that  are  in  fact  required  by 
other  Federal  requirements  (security 
system — $160,000-  and  pest  control 
p  rev  ention— 5  20 .000) . 

Other  issues.  The  NARA  requirement  for  a 
secondary  water  supply  exists  only  in  those 
case.s  where  the  public  main  is  dead-ended 
rather  than  looped  or  where  there  is  no 
public  fire  main  and  the  water  is  taken  from 
a  reservoir  or  natural  lake.  The  majority  of 
municipal  water  mains  are  "looped  "  Dead- 
ends on  fire  mains  are  most  likely  to  occur 
in  more  rural  areas.  For  purposes  of  this  cost 
estimate,  we  ac(»pted  Hanscomb's  estimate 
of  $25,000  as  appropriate. 

We  also  note  that  if  the  owner  of  a  new 
records  storage  facility  chose  to  use  a 
shelving  configuration  other  than  15  feet 
high,  as  permitted  in  the  NARA  rule,  there 
would  be  significant  cost  savings  hvm  the 
Hanscomb  estimate  for  general  construction 
costs.  While  there  would  be  some  additional 
costs  for  the  fire  suppression  system  and  for 
obtaining  Fire  Protection  Engineer 
Certification  of  the  system,  these  would  be 
significantly  less  than  the  adjusted  general 
construction  costs  of  $1,700,254  for  a 
proposed  faciUty  with  15-foot-high  shelving 

A  summary  of  the  Hanscomb  total  added 
costs  duo  to  the  proposed  NARA 
requirements  and  NARA's  adjustments 
follow: 


■  NARA  adjusted  cost  mulbplied  Haoscoaib  uoll 
cost  (S0.50)  by  160.000  squBTs  feef  in««ad  of 
168.700  square  fiwC 

^  This  estimate  appears  over-fitaled,  ai  tba  typical 
records  center  has  very  few  oxterior  doors  lo 
mooltor,  and  the  open  aial«  allow  for  tfa«  uw  of 
beam  deteclort.  We  have  also  adiustud  the  oos!  to 
reQocI  a  160.000  k}.  ft.  building 
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Cunsnl  cost  of  base  building  

Added  "NAFW"  Raquirements  

Added  Govt. -Wide  Requirements 


Cost  of  building  With  NARA  Req.  . 
%  Increase  


Hanscomb  estimated  cos) ' 


$3.543.540 

$7,637,361  •  

The  $388,700  government- 
wide  requirement  costs  are 
Incorporated  in  /Wded 
"NARA"  Requirements. 

$11,180,901  

216% 


NAHA  adjusted  cost 
(IS' shelving) 


$3,543,540 
2.506,293 

180.000 


6,051.834 
71% 


il  Hiss  h!^™**"  ""^  *"  "**  P™""*"!  in  «»  "tflinal  sutxnissioii  from  PRISM  international.  We  have  not  adjusted  Hanscombs  arithmet 


ical  errors  here 
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NATIONAL  ARCHIVES  AND  RCCOROS 
AOMNISTRATION 

36  CFB  Part*  1220, 1222,  and  T228 
RIN309S-AAa« 

Storaga  of  Fadaral  Record* 

agency:  National  Archives  and  Records 

Administration. 

ACnOM:  Final  rule. 

tmmUMf.  NARA  is  amending  its  records 
management  regulations  governing 
records  creation,  maintenance,  and 
disposition  to  update  provisions  relating 
to  the  storage  of  Federal  records. 
Current  regulations  focus  on  the  use  of 
NARA  records  centers  for  off-site 
storage  and  provide  procedures  for 
securing  NAJtA  approval  of  agency 
records  centers.  However,  in  addition  to 
records  centers  operated  by  NARA  and 
other  Federal  agencies,  some  agencies 
now  use  commercial  records  storage 
facilities  for  the  storage  of  their  records. 
Among  the  changes  is  a  new 
requirement  that  agencies  maintgin  the 
same  level  of  intellectual  control  over 
records  stored  in  their  own  records 
centers  and  commercial  records  storage 
facilities,  as  is  required  for  records 
stored  in  NARA  records  centers.  As  part 
of  this  requirement,  agencies  must 
report  to  NARA  when  permanent  or 
unscheduled  records  are  sent  for  storage 
to  an  agency  records  center  or 
commercial  storage  facility.  The  revised 
regulations  specify  that  agencies  must 
store  Federal  records  in  space  with 
appropriate  enviroiunental  controls  to 
ensure  their  presentation  until  the 
expiration  of  their  retention  period  (for 
temporary  records)  or  until  the  date  of 
transfer  to  the  National  Archives  of  the 
United  States  (for  permanent  records). 
EFFECTIVE  DATE:  January  3.  2000. 
FOB  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  301-713-7360. 
SUPPLEMENTARY  INFORMATION:  NARA 
published  a  notice  of  proposed 


rulemaking  on  April  30. 1999.  at  64  FR 
23510.  We  coiuidered  all  comments  that 
were  received  through  July  7, 1999,  the 
closing  date  for  comments  on  a  related 
proposed  rule.  Agency  Records  Centers. 
We  received  comments  from  7  Federal 
agencies,  the  Society  of  American 
Archivists,  a  commercial  records  center 
vendor,  and  a  records  management 
consultant.  Following  is  a  discussion  of 
these  comments  and  the  changes  that 
we  made  to  the  proposed  rule. 

Section  1220.18 

One  agency  recommended  that  we 
modify  S  1220.18  to  allow  agency-owner 
to  inspect  its  records  regardless  of 
physical  location  (inspect  in  FRCs).  The 
cited  provision  deals  with  NARA  access 
to  records  for  inspection  for  appraisal 
and  evaluation  purposes.  The 
appropriate  vehicle  for  the  provision 
recommended  by  the  agency  is  the 
contract  with  a  commercial  storage 
facility  or  the  interagency  agreement 
with  NARA  or  another  agency  operating 
an  agency  records  center. 

Section  lZ2«,50(aHl) 

One  agency  found  the  discussion  of 
published  schedules  confusing.  We 
have  revised  the  paragraph  to  define 
what  a  published  schedule  contains 
before  noting  what  is  not  included  in 
the  published  schedule 

Sections  1222.S0<c)  and  1228.1S4(f) 

Three  agencies  o^red  comments  on 
S  1222.S0(c).  One  agency  asked  that  we 
clarify  that  agencies  did  not  have  to 
remove  records  from  facilities  if  the 
noncompliance  relates  to  a  standard 
which  must  be  phased  in  during  the 
next  10  years,  and  we  have  done  so. 
Two  agencies  stated  that  6  months  was 
not  sufficient  time  to  move  records  from 
noncompliant  facilities.  One  of  the 
agencies  recommended  allowing  at  least 
one  year.  The  other  agency,  citing 
procurement  lead  times,  recommended 
moving  permanent  records  if  the  facility 
is  not  brought  up  to  standards  within  6 
months  and  moving  the  remaining 
records  within  another  year.  We  have 
changed  the  requirement  to  provide  that 


agencies  must  initiate  removal  of 
records  frx)m  a  noncompliant  center 
within  6  months  and  complete  removal 
within  18  months  after  initial  discovery 
of  the  deficiencies.  We  have  also 
modified  §  1228.154(f)  to  conform  with 
this  change. 

Section  1228.54 

One  agency  asked  that  this  section  be 
modified  to  allow  agencies  to  retain 
records  needed  imder  court  order  or 
agency  imposed  moratorium  for  longer 
than  one  year  without  NARA  approval. 
Another  agency  questioned  the  need  for 
NARA  approval  of  requests  for 
extension  of  retention  periods  for 
records  stored  in  centers  other  than 
NARA's  and  objected  to  the  requirement 
that  agencies  provide  NARA  with  copies 
of  formal  instructions  that  extend 
retention  periods.  We  have  not  changed 
this  section.  Agencies  are  reminded  that 
44  use.  3303a  makes  retention  periods 
in  approved  asency  records  schedules 
mandatory  unless  the  Archivist  of  the 
United  States,  under  his  authority  in  44 
U.S.C.  2909.  permits  the  ageni::y  to 
retain  the  records  longer  upon 
submission  of  evidence  of  need. 

Another  agency  recommended  that 
this  section  address  situations  where 
NARA  determines  that  records  are  no 
longer  permanent  but  the  custodial 
agency  wants  to  keep  them  permanently 
or  to  donate  them  to  a  non-profit 
organization.  Section  1228.60,  which  is 
not  revised  in  this  rule,  does  provide  for 
donation  of  temporary  records,  which 
include  those  records  previously 
appraised  as  permanent  by  NARA  but 
subsequently  found  to  be  disposable. 

Section  1228.152  Chart 

The  Office  of  the  Secretary, 
Department  of  Defense  (DOD)  noted  that 
NARA  has  determined  that  Official 
Military  Personnel  Files  (OMPFs)  are 
permanent  records  and  stated  that  they 
should  be  included  «rith  other 
permanent  records  on  the  chart.  A 
commercial  records  center  vendor  also 
recommended  that  OMPFs  be  permitted 
in  any  records  storage  facility.  We  have 
adopted  DOD's  comment.  We  caution 
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DOD  agencies  that  they  must  follow 
DOD-wide  policy  in  retiring  their 
records  to  a  records  storage  facility. 

Section  1228.154(c) 

Three  agencies  and  the  Society  of 
American  Archivists  (SAA)  offered 
comments  on  this  section.  One  agency 
argued  that  the  requirement  to  notify 
NARA  when  the  agency  sends 
permanent  records  for  storage  should  be 
replaced  by  a  requirement  that  agencies 
maintain  the  information  on  permanent 
records  and  supply  it  to  NARA  upon 
request.  Another  agency  recommended 
that  the  requirement  be  changed  to 
require  agencies  that  were  transferring 
records  to  an  agency-owned  records 
center  to  provide  NARA  only  with 
summary  information  on  an  aiuiual 
basis.  A  third  agency  recommended  that 
the  rule  be  modified  to  require  that 
agencies  report  to  NARA  whenever 
permanent  or  unscheduled  records  are 
moved  from  an  agency  or  commercial 
records  center  to  which  they  were 
originally  sent.  The  SAA  endorsed  the 
information  that  must  be  maintained  on 
records  sent  to  storage. 

We  have  adopted  only  the  third 
comment.  The  amount  of  information 
that  agencies  must  furnish  to  NARA 
when  transferring  permanent  or 
unscheduled  records  to  records  storage 
facilities  is  the  same  information 
agencies  themselves  must  have  to  locate 
and  access  the  records.  It  is  important 
to  keep  that  information  up  to  date.  We 
do  not  believe  that  submitting  the 
information  to  NARA  as  the  records  are 
transferred  is  more  burdensome  than 
maintaining  the  information  in  a  central 
location  in  the  agency  or  compiling  a 
summary  report  for  NARA  for  records 
that  are  not  transferred  to  a  NARA 
center.  For  records  transferred  to  a 
NARA  center,  the  transfer  paperwork 
will  be  used  to  comply  with  this 
requirement.  The  reporting 
requirements  for  permanent  and 
imscheduled  should  be  consistent 
throughout  the  Govertunent.  As 
permanent  records  are  a  very  small 
percentage  of  all  agency  records,  the 
reporting  requirement  should  place  a 
minimal  burden  on  the  agencies. 
Information  on  imscheduled  records  is 
required  to  assist  NARA  in  inspecting 
the  records  as  part  of  their  appraisal. 

Section  1228.1S6(b) 

One  agency  pointed  out  a  discrepancy 
between  Section  1228.154(b)  and  this 
paragraph  concerning  the  timing  of 
submission  of  information  on 
unscheduled  records.  The  agency 
recommended  that  both  sections  be 
modified  to  permit  an  agency  to  submit 
schedules  and  provide  the  information 


within  90  days  after  the  records  are 
transferred  to  a  records  storage  facility 
We  have  changed  Section  1228.156(b)  to 
conform  with  Section  1228.154(b). 
Section  1228.154  requires  submission  of 
a  proposed  schedule  for  the  records  and 
NARA  confirmation  that  the  schedule  is 
accepted  for  processing  before  the 
records  are  moved  to  a  records  storage 
facility.  We  believe  that  this 
requirement  provides  an  incentive  for 
the  agency  to  take  the  necessary  steps  to 
schedule  the  records.  Moreover,  if  the 
SF  115  is  missing  information  about  the 
records  that  is  necessary  for  NARA 
processing,  the  agency  can  locate  it 
quickly. 

Another  agency  objected  to  the 
requirement  to  submit  information  on 
permanent  records  sent  to  storage 
outside  of  NARA  facilities,  contending 
that  this  information  could  change  over 
time  and  is  not  needed  by  NARA  until 
the  records  are  transferred  30  to  50  years 
later.  We  did  not  adopt  this  conunent. 
As  we  note  in  our  discussion  of  the 
comments  on  Section  1228.154.  the 
information  to  be  furnished  to  NARA  on 
permanent  records  is  the  same  level  of 
information  agencies  themselves  need  to 
locate  and  access  the  rcK:ords.  The 
change  we  are  making  to  Section 
1228.154  will  ensure  that  the 
information  is  kept  up  to  date.  We  do 
not  believe  that  submitting  the 
information  to  NARA  as  the  records  are 
transferred  is  more  burdensome  than 
maintaining  the  information  in  the 
agency. 

Sections  1228,160  and  1228.168(b) 

One  agency  recommended  that  these 
sections  be  revised  to  authorize 
electronic  submission  of  the  SF  135  and 
SF  180  to  NARA.  At  the  present  time, 
we  do  not  have  the  capability  to  accept 
and  process  the  electronic  versions  of 
these  forms.  The  wording  of  the 
regulation  will  not  prohibit  electronic 
forms  when  we  are  able  to  accept  them. 

Section  1228.170 

One  agency  recommended  that  we 
clarify  that  NARA  will  not  destroy 
records  in  its  own  records  centers 
without  first  receiving  written 
concurrence  fiom  the  agency.  Since  we 
have  already  instituted  this  procedure, 
we  have  adopted  the  comment. 

Section  1228.272 

DOD  was  concerned  that  this  section 
would  not  permit  the  agenc)'  to  control 
transfer  of  military  personnel  records  at 
the  level  of  the  individual  OMPF.  which 
would  adversely  aSect  the  finding  aids 
to  those  records.  This  requirement  was 
intended  to  ensure  that  permanent 
records  stored  by  facilities  that  use  bar 


coding  to  control  and  track  boxes  will 
identify  and  ship  permanent  records  as 
collections  of  records  series,  as  required 
on  the  agencies'  approved  SF  115s  We 
will  be  working  with  DOD  to 
incorporate  the  terms  of  transfer  of  the 
OMPFs  in  the  SF  115.  which  will  be  a 
binding  agreement  on  both  agencies, 
and.  if  necassary.  will  be  made  an 
exception  to  this  regulation. 

One  agency  recommended  that  NARA 
provide  agencies  with  a  checklist  of 
requirements  to  consider  when 
establishing  a  contract  for  commercial 
facilities.  This  suggestion  is  outside  the 
scope  of  the  regulation  but  we  plan  to 
make  the  checklist  of  facility 
requirements  that  we  use  to  inspect 
agency  centers  available  as  a  tool  for 
agencies  to  use. 

Finally,  we  have  made  several 
nonsubstantive  editorial  changes,  such 
as  using  active  voice  in  several 
sentences  and  correcting  a 
typographical  error  in  the  existing  text 
of  redesignated  Section  1228,272. 

This  rule  is  contained  in  NARA's 
RegulatoFV  Plan  and  is  a  significant 
regulatory  action  under  Executive  Order 
12866  of  September  30, 1993.  As  such, 
it  has  been  reviewed  by  OMB.  As 
required  by  the  Regulator)'  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  not  a  major  rule  as  defined 
in  5  U.S.C.  Chapter  8.  Congressional 
Review  of  Agency  Rulemaking 

List  of  Subjects  in  36  CFR  Puts  1220. 
1222.  and  1228 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble.  NARA  amends  36  CFR  parts 
1220.  1222.  and  1228  as  follows: 

PART  1220— FEDERAL  RECORDS; 
GENERAL 

1.  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  44  U.S.C  2104(a)  and  chs.  29 
and  33. 

2.  In  S  1220.14,  revise  the  definitions 
of  "Disposition",  "Permanent  record" 
and  "Recordkeeping  requirements";  and 
add  new  definitions  in  alphabetical 
order  for  "Commercial  records  storage 
facility".  "Records  center",  and 

"Records  storage  facility"  to  read  as 
follows: 

S  1220.1 4    Qeiwral  deflnKlon*. 

*         •         •         •         * 

Commercial  records  storage  facility  is 
a  private  sector  commercial  focility  that 
offers  records  storage,  retrieval,  and 
disposition  services. 
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Disposition  means  those  actions  taken 
regarding  records  no  longer  needed  for 
the  conduct  of  the  regular  current 
business  of  the  agency. 

Permanent  record  means  any  Federal 
record  that  has  been  determined  by 
NARA  to  have  sufficient  value  to 
warrant  its  preservation  in  the  National 
Archives  of  the  United  States  Permanent 
records  include  all  records  accessioned 
by  NARA  into  the  National  Archives  of 
the  United  States  and  later  increments 
of  the  same  records,  and  those  for  vfhich 
the  disposition  is  permanent  on  SF 
nss.  Request  for  Records  Disposition 
Authority,  approved  by  NARA  on  or 
after  May  14. 1973. 

Recordkeeping  requirements  means 
ail  statements  in  statutes,  regulations, 
and  agency  directives  or  authoritative 
issuances,  that  provide  general  and 
specific  requirements  for  Federal  agency 
persoimel  on  particular  records  to  be 
created  and  maintained  by  the  agency. 
•        •        *        •        • 

Records  center  is  defined  in  44  U.S.C. 
2901(6)  as  an  establishment  maintained 
and  operated  by  the  Archivist  or  by 
another  Federal  agency  primarily  for  the 
storage,  servicing,  security,  and 
processing  of  records  which  need  to  be 
preserved  for  varying  periods  of  time 
and  need  not  be  retained  in  office 
equipment  or  space. 

Records  storage  facility  is  a  records 
center  or  a  commercial  records  storage 
facihty,  as  defined  in  this  section,  i.e., 
a  facility  used  by  a  Federal  agency  to 
store  Federal  records,  whether  that 
facility  is  operated  and  maintained  by 
the  agency,  by  NARA.  by  another 
Federal  agency,  or  by  a  private 
commercial  entity. 

•  •        «        •        * 

3.  In  S  1220.18,  revise  the  section 
heading,  designate  the  existing  text  as 
paragraph  (b).  and  add  new  paragraph 
(a)  to  read  as  follows: 

i  1220.18    Inspection  of  records. 

(a)  In  order  for  NARA  to  conduct 
inspections  and  studies  required  in  44 
U.S.C.  Chapter  29  and  records 
appraisals  in  44  U.S.C.  Chapter  33, 
agencies  must  provide  access  for 
authorized  NARA  staff  members  to 
records  in  the  agency's  legal  custody, 
regardless  of  the  physical  location  of  the 
records. 

•  •        •        •        • 

4.  Revise  S  1220.36  to  read  as  follows: 

11220.36    MainlMwnc*  and  UM  of  records. 

(a)  Agencies  must  institute  adequate 
records  management  controls  over  the 
maintenance  and  use  of  records 


wherever  they  are  located  to  ensure  that 
all  records,  regardless  of  format  or 
medium,  are  organized,  classified,  and 
described  to  promote  their  accessibility, 
and  make  them  available  for  use  by  all 
appropriate  agency  staff  for  their 
authorized  retention  period.  Agencies 
must  also  maintain  permanent  records 
in  a  format  that  will  permit  transfer  to 
the  National  Archives  of  the  United 
States. 

(b)  Agencies  must  ensure  that  they 
maintain  adequate  information  about 
their  records  moved  to  an  off-site 
records  storage  facility  (see  36  CFR 
1228.154).  Agencies  must  also  create 
and  maintain  records  that  document  the 
destruction  of  temporary  records  and  ■ 
the  transfer  of  permanent  records  to  the 
National  Archives  of  the  United  States. 
The  disposition  of  records  that  provide 
such  documentation  is  governed  by 
General  Records  Schedule  (GRS)  16. 

(c)  Agencies  must  also  comply  with 
GSA  regulations  on  the  maintenance 
and  use  of  records  found  in  41  CFR  part 
101-11. 

5.  Revise  §  1220.38  to  read  as  follows: 

11220.38    Disposition  of  racords. 

(a)  Agencies  mi^st  ensure  the  proper, 
authorized  disposition  of  their  records, 
regardless  of  format  or  medium,  so  that 
permanent  records  are  preserved  and 
temporary  records  no  longer  of  use  to  an 
agency  are  promptly  deleted  or  disposed 
of  in  accordance  with  the  approved 
records  schedule  when  their  required 
retention  period  expires.  As  an 
intermediate  step  when  records  are  not 
needed  for  current  dayto-day  reference, 
they  may  be  transferred  to  a  records 
storage  facility. 

(b)  Agencies  must  secure  NARA 
approval  of  a  records  schedule  or  apply 
the  appropriate  General  Records 
Schedule  item  before  destroying  any 
temporary  records  or  transferring 
permanent  records  to  the  National 
Archives  of  the  United  States  (see  36 
CFR  part  1228). 

6.  Revise  §  1220,42  to  read  as  follows: 

§1220.42    Agency  intsmal  •valuations. 

Each  agency  must  periodically 
evaluate  its  records  management 
programs  relating  to  records  creation 
and  record  keeping  requirements, 
maintenance  and  use  of  records,  and 
records  disposition.  These  evaluations 
shall  include  periodic  monitoring  of 
staff  determinations  of  the  record  status 
of  documentary  materials  in  all  media, 
and  implementation  of  these  decisions. 
These  evaluations  should  determine 
compliance  with  NARA  regulations  in 
this  subchapter,  including  requirements 
for  storage  of  agency  records  and 
records  storage  facilities  in  36  CFR  part 


1228,  subparts  I  and  K,  and  assess  the 
effectiveness  of  the  agency's  records 
management  program. 

PART  1222— CREATION  AND 
MAINTENANCE  OF  FEDERAL 
RECORDS 

7.  The  authority  citation  for  part  1222 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2904.  3101.  and  3102. 

8.  In  S  1222.20,  remove  the  period  at    ' 
the  end  of  paragraphs  (b)(S),  (bj(8),  and 
(b)(9),  and  add  a  semicolon  in  its  place, 
and  add  paragraph  (b)(10)  to  read  as 
follows: 

{1222.20    Agency  responsibilities. 

*         •         *         •         « 

(h)*   •   * 

(10)  Ensure  that  records  storage 
facilities  used  to  store  the  agency's 
records  comply  with  the  standards 
specified  in  36  CFR  part  1228,  subpart 
K.  The  agency  must  also  comply  with  36 
CFR  1228.240  by  obtaining  NARA 
approval  of  an  agency  records  center  or 
submitting  documentation  of 
compliance  by  a  commercial  records 
storage  facility  before  the  agency 
transfers  records  to  that  facility. 

9.  fa  §  1222.50,  revise  the  section 
heading  and  add  paragraph  (c)  to  read 
as  follows: 

§  1 222.50    Records  maintenance  and 


(c)  Agencies  must  ensure  that: 

(1)  Records  in  their  legal  custody  sent 
for  off-site  storage  are  maintained  in 
facilities  that  meet  the  standards 
specified  in  36  CFR  part  1228,  subpart 
K; 

(2)  The  information  requirements 
specified  at  36  CFR  1228.154  are  met; 
and 

(3)  They  remove  their  records  from 
any  records  storage  facility  that  does  not 
correct  nonconformances  with  the 
standards  specified  in  36  CFR  part  1228, 
subpart  K.  (A  facility  is  compliant  if  it 
does  not  have  to  meet  the  standard  until 
a  specific  dale  in  the  future  or 
compliance  has  been  waived  by  NARA 
in  accordance  with  36  CFR  1228.238.) 
Agencies  must  initiate  removal  of  the 
records  from  such  a  center  within  6 
months  of  initial  discovery  of  the 
deficiencies  by  NARA  or  the  agency  and 
to  complete  removal  of  the  records 
within  1 8  months  after  initial  discovery 
of  the  deficiencies. 

PART  1228— DtSPOSmON  OF 
FEDERAL  RECORDS 

10.  The  authority  citation  for  part 
1228  continues  to  read  as  follows: 
Authority:  44  U.S.C.  chs.  21.  29,  and  33. 
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11.  fa  §  1228.22.  revise  paragraph  (d) 
to  read  as  follows: 

{1228.22    Daveloping  records  sclwdules. 

***** 

(d)  Based  on  agency  need,  develop 
specific  recommended  retention  and 
disposition  mstructions  for  each  records 
series  or  each  part  of  an  automated 
information  system,  mduding  file 
breaks,  retention  periods  for  temporary 
records,  transfer  periods  for  permanent 
records,  and  instructions  for  the  transfer 
of  records  to  an  approved  records 
storage  facility  when  appropriate. 

12.  fa  §  1228.24,  revise  paragraph 
(c)(2)  to  read  as  follows: 

§  1 228.24    Formulation  of  agency  records 
sct)eduies. 

***** 

(c)  Provisions  of  schedules.  *  •   • 
(2)  The  removal  to  a  records  storage 
facihty  of  records  not  eligible  for 
immediate  destruction  or  other 
disposition  but  which  are  no  longer 
needed  in  office  space.  These  records 
are  maintained  by  the  records  storage 
facility  until  they  are  eUgible  for  fmal 
disposition  action: 

*  •      '  *        *        * 

13.  fa  §  1228.32.  add  paragraph  (c).  to 
read  as  follows: 

{1228.32    Request  to  change  disposition 
authority. 

*  ■         •         ■         * 

(c)  Agencies  must  secure  NARA 
approval  before  changfag  the  provision 
in  a  disposition  instruction  that 
specifies  the  period  of  time  that 
permanent  records  will  remain  in 
agency  legal  custody  prior  to  transfer  to 
the  National  ArtJiives  of  the  United 
States. 

14.  fa  §  1228.50.  revise  paragraphs 
(a)(1)  and  (a)(3)  to  read  as  follows: 

{1228.50    Application  of  schedules. 

***** 

(a)'   '   * 

(1)  Published  schedules  contain 
disposition  authorities  granted  by 
NARA  for  records  that  the  agency 
contmues  to  create.  They  mclude 
general  instructions  for  transfer  of 
records  to  a  records  storage  facility, 
transfer  of  records  to  the  National 
Archives  of  the  United  States,  and  other 
retention  and  disposition  procedures. 
They  do  not  include  nonrecurring 
records  for  which  NARA  has  granted 
authority  for  immediate  disposal  or 
transfer  to  the  National  Archives  of  the 
United  States. 


(3)  Prior  to  issuance,  agencies  may 
consult  with  NARA  concerning 
directives  or  other  issuances  contaming 
approved  schedules,  instructions  for  use 
of  NARA  records  centers,  transfer  of 
records  to  the  National  Archives  of  the 
United  States,  or  other  matters  covered 
by  NARA  procedures  or  regulations. 

15.  fa  §  1228.54,  revise  paragraphs  (a), 
(c)(4),  and  (e)  and  remove  paragraphs  (g) 
and  (h)  to  read  as  follows: 

{1228.54    Temporary  entansion  of 
retention  periods. 

(a)  Approved  agency  records 
schedules  and  the  General  Records 
Schedules  are  mandatory  (44  U.S.C. 
3303a).  Records  series  or  systems 
eligible  for  destruction  must  not  be 
maintained  longer  without  the  prior 
written  approval  of  the  National 
Archives  and  Records  Administration 
(NWML)  except  when: 

(1)  The  agency  has  requested  a  change 
in  the  retention  period  for  the  records 
series  or  system  fa  accordance  with 
§1228.32;  or 

(2)  Records  are  needed  for  up  to  one 
year  beyond  the  date  they  are  eUgible 
for  disposal.  When  such  records  are  in 
a  records  storage  facility,  the  agency 
must  notify  the  facility  of  the  need  for 
contmued  retention  of  the  records. 


(4)  A  statement  of  the  current  and 
proposed  physical  location  of  the 
records. 

***** 

(e)  Agencies  must  ensure  that  affected 
records  storage  facilities  are  notified 
when  NARA  approves  an  extension  of 
the  retention  period  beyond  the  period, 
authorized  fa  the  records  control 
schedule.  Agencies  must  forward  to 
NARA  (NWML)  two  copies  of  all 
formally  issued  instructions  which 
extend  the  retention  periods. 

16.  fa  §  1228.100.  revise  paragraph  (a) 
to  read  as  follows: 

{1228.100    Rasponsibliitias. 

(a)  The  Archivist  of  the  United  Stales 
and  heads  of  Federal  agencies  are 
responsible  for  preventing  the  alienation 
or  unauthorized  destruction  of  records, 
mcludmg  all  forms  of  mutilation. 
Records  may  not  be  removed  from  the 
legal  custody  of  Federal  agencies  or 
destroyed  without  regard  to  the 
provisions  of  agency  records  schedules 
(SF  115  approved  by  NARA  or  the 
General  Records  issued  by  NARA). 


17.  Revise  subpart  I  to  read  as  follows: 

Sut>part  I — Transfer  of  Records  to  Records 

Storage  Facilitias 

Sec. 

12Z8.150    Where  can  a  Federal  agency 

transfer  record.s  for  storage? 
1228.152     Under  what  conditions  may 

Federal  records  be  stored  in  records 

storage  facilities? 
1228.154    What  requirements  most  an 

agency  meet  when  it  transfers  records  to 

8  records  storage  facility? 
1228.156    What  procedures  must  an  agency 

follow  to  transfer  records  to  an  agenc>' 

records  center  or  commercial  records 

storage  facility' 

Subpart  I — Transfer  of  Records  to 
Records  Storage  Facilities 

§  1 228.1  SO    Where  can  a  Federal  agency 
transfer  records  for  storage? 

Federal  agencies  may  store  records  in 
the  foUowfag  types  of  records  storage 
facilities,  so  long  as  the  facilities  meet 
the  facility  standards  in  subpart  K  of 
this  part.  Records  transferred  to  a 
reconls  storage  facility  remafa  fa  the 
legal  custody  of  the  agency.        ■• 

(a)  NARA  records  centers.  NARA 
owns  or  operates  records  centers  for  the 
storage,  processing,  and  servicing  of 
records  for  Federal  agencies  under  the 
authority  of  44  U.S.C.  2907.  These 
NARA  records  centers  include  a 
National  Persotmel  Records  Center 
which  contams  designated  records  of 
the  Department  of  Defense  and  the 
Office  of  Personnel  Management  and 
other  designated  records  pertaining  to 
former  Federal  civiUan  employees.  A 
list  of  NARA  records  centers  is  available 
from  the  NARA  web  site  at  http:// 
www.nara.gov  and  also  fa  the  U.S. 
Govenunent  Manual,  which  is  for  sale 
from  the  Superintendent  of  Documents, 
U.S.  Government  Prfating  Office,  Mail 
Stop:  SSOP,  Washington,  DC  20402- 
9328,  and  is  available  on  the  fatemet 
from  http://wvyw.access.gpo.gov/nara. 

(b)  Records  centers  operated  by  or  on 
behalf  of  one  or  more  Federal  agencies 
other  than  NARA. 

(c)  Commercial  records  storage 
facilities  operated  by  private  entities, 

{ 1 228.1 52    Under  ¥rhat  condltiona  may 
Fsdaral  records  be  stored  in  records 
storage  facilities? 

The  foUowfag  chart  shows  what 
records  can  be  stored  fa  a  records 
storage  facility  and  the  conditions  that 
apply: 
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Type  of  Record 


Conditions 


(1)  Permanent  records  (i)  Any  storage  facility  Itiat  meets  tfie  provisions  of  subpart  K  of 

this  part. 

(2)  Unscfiaduled  records (i)  Any  storage  facility  tf»l  meets  the  provisions  of  subpart  K  of 

this  part, 
(li)  Also  requires  submission  of  SF  115  arKi  its  acceptance 
from  NARA  under  the  provisions  of  subpart  B  of  this  part. 

(3)  Temporary  records  (excluding  Civilian  Personnel  ReconJs)       (i)  Any  storage  facility  that  meets  the  provisions  of  subpart  K  of 
this  part. 

(4)  Vital  records _ „ (i)  storage  facility  must  meet  the  provisions  of  subpart  K  of  this 

part  and  36  CFR  part  1236. 

(5)  Civilian  Personnel  Records 


(i)  May  only  be  transfened  to  NPRC,  St.  Louis  as  required  by 
this  part. 


S 1 228. 1 54    What  rcquirsmenu  must  an 
agancy  maet  wtwn  It  tranafars  rscords  to  a 
rscorda  storaga  facility? 

An  agency  must  meet  the  foUowing 
requirements  when  it  transfers  records 
to  a  records  storage  facility: 

(a)  Ensure  that  the  requirements  of 
subpart  K  of  this  part  are  met.  Special 
attention  must  be  paid  to  ensuring 
appropriate  storage  conditions  for 
records  on  non-paper  based  media  (e.g.. 
film,  audio  tape,  magnetic  tape), 
especially  those  that  are  scheduled  for 
long-term  or  permanent  retention,  as 
those  records  typically  require  more 
stringent  environmental  controls  (see  36 
CFR  parts  1230  throueh  1234). 

(b)  To  transfer  unscheduled  records, 
submit  an  SF  115  to  NARA  (NWML) 
prior  to  the  transfer.  The  agency  may 
transfer  the  records  only  after  NARA  has 
determined  that  the  SF  1 1 5  meets  the 
requirements  specified  in  this  part. 

(c)  Create  documentation  sufficient  to 
identify  and  locate  files. 

(1)  Such  documentation  must  include 
for  each  individual  records  series 
spanning  one  or  more  consecutive  years 
transferred  to  storage: 

(i)  Creating  office: 

(ii)  Series  title; 

(iii)  Description  (in  the  case  of 
permanent  or  unscheduled  records,  the 
description  must  include  a  folder  title 
list  of  the  box  contents  or  equivalent 
detailed  records  description); 

(iv)  Date  span: 

(v)  Physical  form  and  medium  of 
records  (e.g..  paper,  motion  picture  film, 
sound  recordings,  photographs  or  digital 
images): 

(vi)  Volume; 

(vii)  Citation  to  NARA-approved 
schedule  or  agency  records  disposition 
manual  (unscheduled  records  must  cite 
the  date  the  SF  115  was  submitted  to 
NARA); 

(viii)  Restrictions  on  access  if 
applicable: 


(ix)  Disposition  ("permanent," 
"temporary,"  or  "unscheduled;  SF  115 
pending"): 

(x)  Date  of  disposition  action  (transfer 
to  the  National  Archives  of  the  United 
States  or  destruction): 

(xi)  Physical  location,  including  name 
and  address  of  facility;  and 

(xii)  Control  number  or  identifier  used 
to  track  records. 

(2)  In  the  case  of  permanent  and 
unscheduled  records,  provide  copies  of 
such  documentation  to  NARA  and 
advise  NARA  in  writing  of  the  new 
location  whenever  the  records  are 
moved  to  a  new  storage  facility. 

(d)  Ensure  that  NARA-approved 
retention  periods  are  implemented 
properly  and  that  records  documenting 
final  disposition  actions  (destruction  or 
transfer  to  the  National  Archives  of  the 
United  States)  are  created  and 
maintained  as  required  bv  36  CFR 
1220.36. 

11)  Retain  temporary  records  until  the 
expiration  of  their  NARA-approved 
retention  period  and  no  longer,  except 
as  provided  for  in  §  1228.54. 

(2)  Transfer  permanent  records  to  the 
National  Archives  of  the  United  States 
in  accordance  with  §  1228.260. 

(e)  Provide  access  to  appropriate 
NARA  staff  to  records  wherever  they  are 
located  in  order  to  conduct  an 
evaluation  in  accordance  with  36  CFR 
1220.50  or  to  process  a  request  for 
records  disposition  authority. 

(f)  Move  temporary  records  that  are 
subsequently  reappraised  as  permanent 
to  a  facility  that  meets  the 
environmental  control  requirements  for 
permanent  records  in  §  1228.232  within 
one  year  of  their  re-appraisal,  if  not 
already  in  such  a  facility.  (Paper-based 
permanent  records  in  an  existing 
records  storage  facility  that  does  not 
meet  the  enviroimiental  control 
requirements  in  S  1228.232(b)  on 


October  1,  2009,  must  be  moved  Srom 
that  facility  no  later  than  February  28, 
2010.) 

§1228.156    What  procaduraa  must  an 
agency  follow  to  transfar  racords  to  an 
agency  racords  cantar  or  commarcial 
records  storaga  facility? 

Federal  agencies  must  use  the 
following  procedures  to  transfer  records 
to  an  agency  records  center  or 
commercial  records  storage  facility: 

(a)  Agreements  with  agency  records 
centers  or  contracts  with  commercial 
records  storage  facilities  must 
incorporate  the  standards  in  subpart  K 
of  this  part  and  allow  for  inspections  by 
the  agency  and  NARA  to  ensure 
compliance.  An  agency  must  remove 
records  promptly  fi^om  a  facility  if 
deficiencies  identified  during  an 
inspection  are  not  corrected  within  six 
months. 

(b)  For  temporary  records,  the  agency 
must  make  available  to  NARA  on 
request  the  documentation  specified  in 
§  1228.154.  For  permanent  records,  the 
agency  must  transmit  this 
documentation  to  NARA  (NWML)  no 
later  than  30  days  after  records  are 
transferred  to  the  agency  records  center 
or  commercial  records  storage  facility. 
For  unscheduled  records,  the  agency 
must  transmit  the  information  to  NWML 
with  the  SF  115  before  the  records  are 
transferred  as  required  by  §  1228.154(b). 

(c)  Agencies  must  establish 
procedures  that  ensure  that  temporary 
records  are  destroyed  in  accordance 
with  NARA-approved  schedules  and 
that  NARA-approved  changes  to 
schedules,  including  the  General 
Records  Schedules,  are  applied  to 
records  in  agency  records  centers  or 
commercial  records  storage  facilities  in 
a  timely  fashion.  Procedures  must 
include  a  requirement  that  the  agency 
records  center  or  commertnal  records 
storage  facility  notify  agency  records 
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managers  or  the  creating  office  prior  to 
the  disposal  of  temporary  records  imless 
disposal  of  temporary  records  is 
initiated  by  the  agency. 

(d)  Agencies  must  establish 
procedures  to  ensure  that  the  agency 
records  centers  or  commercial  records 
storage  facilities  transfer  permanent 
records  to  the  National  Archives  of  the 
United  States  as  individual  series 
spanning  one  or  more  years  and  in 
accordance  with  the  provisions  of 
§1228.272. 

(e)  Agencies  must  ensiffe  that  records 
that  are  restricted  because  they  are 
security  classified  or  exempt  from 
disclosure  by  statute,  including  the 
Privacy  Act  (5  U.S.C.  552a),  or 
regulation  are  stored  and  maintained  in 
accordance  with  applicable  laws, 
executive  orders,  or  regulations. 

(f)  Agencies  must  ensure  that 
disposable  records,  including  restricted 
records  (security  classified  or  exempted 
from  disclosure  by  statute,  including  the 
Privacy  Act,  or  regulation),  are 
destroyed  in  accordance  with  the 
requirements  specified  in  $  1228.58. 

(g)  Agencies  must  ensure  that 
emergency  operating  vital  records,  as 
defined  in  36  CFR  1236.14.  that  are 
transferred  to  an  agency  records  center 
or  commercial  records  storage  facility 
are  available  in  accordance  with  36  CFR 
part  1236. 

18.  Redesignate  subpart  |  of  part  1228 
as  subpart  L  of  part  1228  as  set  forth  in 
the  following  redesignation  table: 


New  Sec- 

Old Section  Subpart  J 

tion  Subpart 

L 

1228.180 - 

1228.260 

1228.182 „ 

1228.262 

1228.183 _. 

1228.264 

1228.184 ~ 

1228.266 

1228  186 

1228.268 

1228.188 _ 

1228.270 

1228.190 

1228.272 

1228.192 - r. 

1228.274 

1228.194  -....  

1228.276 

1228.196 _  ..... 

1228.278 

1228.198 _ 

1228.280 

1228.200 

1228  282 

19.  Add  a  new  subpart  I  to  read  as 
follows: 

Subpart  J— Transfar,  Usa,  and  Disposition 
of  Racords  In  a  NARA  Records  Center 

Sec. 

1228.160     How  does  an  agency  transfer 

records  to  a  NAitA  records  center? 
1228.162    How  does  an  agency  transfer  vital 

records  to  a  NARA  records  center? 
1228.164    What  records  must  be  transferred 

to  the  National  Personnel  Records  Center 

(NPRC)? 
1228.166    How  does  an  agency  transfer 

records  to  the  National  Personnel 

Records  Center  (NPRC)? 


1228.168    How  can  records  be  used  in 

NARA  records  centers? 
1228.170    How  are  disposal  clearances 

managed  for  records  in  NAItA  records 

centers? 

Subpart  J — Transfer,  Use,  and 
Disposttton  of  Records  in  a  NARA 
Records  Center 

§1228.160    How  does  an  agency  transfer 
records  to  a  NARA  records  center? 

An  agency  transfers  records  to  a 
NARA  records  center  using  the 
foUowing  procedures: 

(a)  General.  NARA  will  ensure  that  its 
records  canters  meet  the  facilities 
standards  in  subpart  K  of  this  part, 
which  meets  the  agency's  obligation  in 
§  1228.154(a). 

(b)  NARA  records  centers  will  not 
accept  records  that  pose  a  threat  to  other 
records  or  to  the  health  and  safety  of 
users  including  hazardous  materials 
such  as  nitrate  film,  radioactive  or 
chemically  contaminated  records, 
records  exhibiting  active  mold  growth, 
or  untreated  insect  or  rodent  infiltrated 
records.  Agencies  may  contact  the 
NARA  records  center  for  technit:al 
advice  on  treating  such  records. 

(c)  Agencies  may  use  any  NARA 
records  center  (see  §  1228.154(a))  if 
space  is  available  for  the  storage  of 
unclassified  records.  All  NARA 
facilities  are  equipped  to  store  classified 
records  that  have  a  national  security 
classification  up  to  Confidential,  and 
certain  NARA  facilities  can  also  accept 
Secret  (or  "Q")  classified  records.  Only 
the  Washington  National  Records  Center 
is  equipped  to  store  records  that  have 
been  assigned  a  national  security 
classification  of  Top  Secret,  as  defined 
in  Executive  Order  12958  (3  CFR,  1995 
Comp.,  p.  333)  and  predecessor  orders. 
For  storage  of  restricted  records 
requiring  vault  storage  (regardless  of  the 
level  of  classification),  agencies  must 
contact  the  records  cenler(s)  they  wish 
to  use  to  find  out  if  the  centerfs)  can 
properly  store  the  records. 

(a)  Transfers  to  NARA  records  centers 
must  be  preceded  by  the  submission  of 
a  Standard  Form  135,  Records 
Transmittal  and  Receipt.  Preparation 
and  submission  of  this  fonn  will  meet 
the  requirements  for  records  description 
provided  in  §  1228.154(c),  except  the 
folder  title  list  required  for  permanent 
and  unscheduled  records.  A  folder  title 
list  is  also  required  for  records  that  are 
scheduled  for  sampling  or  selection 
after  transfer. 

(e)  A  separate  SF  135  is  required  for 
each  individual  records  series  having 
the  same  disposition  authority  and 
disposition  date. 

(f)  For  further  guidance  on  transfer  of 
records  to  a  NARA  records  center. 


consult  the  NARA  Records  Management 
Web  Site  (http://www.naia.gov),  or 
ctuxent  NARA  publications  and 
bulletins  by  contacting  the  Office  of 
Regional  Records  Services  (NR), 
individual  NARA  regional  facilities,  or 
the  Washington  National  Records  Center 
(NWMW). 

§  1228.162    How  does  an  agency  transfar 
vital  racords  to  a  NARA  racords  canter? 

For  assistance  on  selecting  an 
appropriate  site  among  NAflA  facilities 
for  storage  of  vital  records,  agencies  may 
fontact  NARA  (NR),  8601  Adelphi  Rd.. 
College  Park.  MD  20740-6001.  The 
actual  transfers  are  governed  by  the 
general  requirements  and  procedures  in 
this  subpart  and  36  CFR  part  1236. 

§1228.164    What  records  mustib* 
transfsrrad  to  the  National  Paraonnat 
Racords  Canter  (NPRC)? 

General  Records  Schedules  1  and  2 
specify  that  certain  Federal  civilian 
persoimel,  medical,  and  pay  records 
must  be  centrally  stored  at  the  National 
Personnel  Records  Center  (Civilian 
Persoimel  Records),  111  Winnebago 
Street,  St.  Louis,  MO  63118.  An  agency 
must  transfer  the  following  four  types  of 
records  to  the  NPRC: 

(a)  Official  personnel  folders  of 
separated  Federal  civilian  employees; 

(b)  Service  record  cards  of  employees 
who  separated  or  transferred  on  or 
before  December  31, 1947; 

(c)  Audited  individual  earnings  and 
pay  cards  and  comprehensive  payrolls; 
and 

(d)  Employee  medical  folders  of 
separated  Federal  civilian  employees. 

S 1 228.1 66  How  does  an  agency  transfer 
racords  to  the  National  Personnel  Racords 
Canter  (NPRC)? 

(a)  Agencies  must  use  the  following 
procedures  when  transferring  records  to 
the  NPRC: 

(1)  Forward  the  official  persoimel 
folder  (OPF)  and  the  employee  medical 
folder  (EMF)  to  the  National  Personnel 
Records  Center  at  the  same  time. 

(2)  Transfer  EMFs  and  OPFs  in 
separate  folders. 

(b)  For  further  guidance  consult  the 
NPRC  web  site  (http://wvirw.nara.gov/ 
regional/cprhtml). 

(c)  Consult  the  Office  of  Personnel 
Management  web  site  (http:// 
www.opm.gov/feddata/html/opf.htm) 
for  the  OPM  publication  The  Guide  to 
Personnel  Recordkeeping  for  procedures 
on  the  transfer  of  OPFs  and  EMFs.  (The 
Guide  is  also  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Mail  Stop: 
SSOP,  Washington,  DC  20402-9328.) 
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§1228.168    How  can  racords  be  used  In 
NARA  records  centers? 

(a)  Agency  records  transferred  to  a 
NARA  records  center  remain  in  the  legal 
custody  of  the  agency.  NARA  acts  as  the 
agency's  agent  in  maintaining  the 
records.  NARA  will  not  disclose  the 
record  except  to  the  agency  which 
maintains  the  record,  or  under  rules 
established  by  that  agency  which  are  not 
inconsistent  with  existing  laws. 

(b)  Federal  agencies  must  use 
Standard  Form  (SF)  180,  Request 
Pertaining  to  Military  Records,  to  obtain 
information  from  military  service 
records  in  the  National  Personnel 
Records  Center  (MiUtary  Personnel 
Records).  Agencies  may  furnish  copies 
of  that  form  to  the  public  to  aid  in 
inquiries.  Members  of  the  public  and 
non-governmental  organizations  also 
may  obtain  copies  of  SF  180  by 
submitting  a  v^ritten  request  to  the 
National  Personnel  Records  Center 
(Military  Personnel  Records),  9700  Page 
Boulevard.  St.  Louis,  MO  63132.  OMB 
Control  Number  3095-0029  has  been 
assigned  to  the  SF  180. 

(c)  Use  Standard  Form  127,  Request 
for  Official  Personnel  Folder  (Separated 
Employee),  to  request  transmission  of 
personnel  folders  of  separated 
employees  stored  at  the  National 
Personnel  Records  Center. 

(d)  Use  Standard  Form  184,  Request 
for  Employee  Medical  Folder  (Separated 
Employee),  to  request  medical  folders 
stored  at  the  National  Personnel  Records 
Center. 


(e)  Use  Optional  Form  11,  Reference 
Request — Federal  Records  Center  to 
request  medical  records  transferred  to 
other  NARA  records  centers  prior  to 
September  1,  1984.  The  request  must 
include  the  name  and  address  of  the 
agency's  designated  medical  records 
manager. 

(f)  For  any  other  requests,  use  the 
Optional  Form  11,  Reference  Request — 
Federal  Records  Centers,  a  form  jointly 
designated  by  that  agency  and  NARA,  or 
their  electronic  equivalents. 

f  1 228.1 70    How  are  disposal  clearancss 
managed  tor  records  In  NARA  records 
centers? 

(a)  The  National  Personnel  Records 
Center  will  destroy  records  covered  by 
General  Records  Schedules  1  and  2  in 
accordance  with  those  schedules 
without  further  agency  clearance. 

(b)  NARA  records  centers  will  destroy 
other  eligible  Federal  records  only  with 
the  written  concurrence  of  the  agency 
having  legal  custody  of  the  records. 

(c)  NARA  records  centers  will 
maintain  documentation  on  the  final 
disposition  of  records,  as  required  in  36 
CFR  1220.36,  for  the  period  of  time 
required  by  General  Records  Schedule 
16. 

(d)  When  NARA  approves  an 
extension  of  retention  period  beyond 
the  time  authorized  in  the  records 
schedule  for  records  stored  in  NARA 
records  centers,  NARA  will  notify  those 
affected  records  centers  to  suspend 
disposal  of  the  records  (see 

§  1228,54(e)). 


20.  In  newly  redesignated  subpart  L. 
revise  the  subpart  heading  to  read  as 
follows: 

Subpart  L — Transfer  of  Records  to  the 
National  Archives  of  the  United  States 

21.  In  newly  redesignated  §  1228.272, 
remove  the  term  "(MWMD)"  in 
paragraphs  (b)(2)  and  (c)  and  add 
"(NWMD)"  in  its  place,  and  revise  the 
section  heading  and  paragraph  (a)  to 
read  as  follows: 

S 1 228.272    Transfer  of  records  to  ttw 
National  Archives  of  the  United  States. 

(a)  Policy.  (1)  Federal  records  wiU  be 
transferred  to  NARAs  legal  custody  into 
the  National  Archives  of  the  United 
States  only  if  they  are  listed  as 
permanent  on  an  SF  115,  Request  for 
Records  Disposition  Authority, 
approved  by  NARA  since  May  14,  1973, 
or  if  they  are  accretions  (continuations 
of  series  already  accessioned)  to 
holdings  of  the  National  Archives. 
Transfers  are  initiated  by  submission  of 
an  SF  258,  Agreement  to  Transfer 
Records  to  the  National  Archives  of  the 
United  States. 

(2)  Each  SF  258  must  relate  to  a 
specific  records  series,  as  identified  on 
the  SF  115,  Request  for  Records 
Disposition  Authority,  in  acciunulations 
of  one  or  more  consecutive  years. 
***** 

Dated:  November  22,  1999. 
)ohn  W.  Carlin, 
Archivist  of  the  United  States. 
IFR  Doc.  99-30838  Filed  12-1-99;  8:45  am] 
BajJHQ  CODE  7S15-01-P 
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December  2,  1999 
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Part  III 

General  Services 
Administration 

41  CFR  Parts  300-3  and  301-10  and 
Chapter  301 

Federal  Travel  Regulation;  Maximum  Per 
Diem  Rates  and  Other  Travel  Allowances; 
Final  Rule 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  300-3  and  301-10  and 
Chapter  301 

[FTR  Amendment  87] 

.RIN3090-AH18 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates  and  Other  Travel 
Allowances 

agency:  Office  of  Govenimentwide 
Policy,  GSA. 
action:  Final  rule. 

summary:  An  analysis  of  lodging  and 
meal  cost  survey  data  reveals  that  the 
Ustiog  of  maximum  per  diem  rates  for 
locations  within  the  continental  United 
States  (CONUS)  should  be  updated  to 
provide  for  the  reimbursement  of 
Federal  employees'  expenses  covered  by 
per  diem.  This  final  rule  amends 
incidental  expenses  to  specify  that 
transportation  between  places  of  lodging 
or  business  and  places  where  meals  are 
taken,  if  suitable  meals  can  be  obtained 
at  the  temporary  duty  site,  is  covered 
under  the  incidental  expenses  portion  of 
the  meals  and  incidental  expenses 
(M&IE)  allowance;  adds  a  provision 
when  the  use  of  premium-class  other 
than  first-class  airline  accommodations 
may  be  used;  and,  among  other  things, 
increases/decreases  the  maximum 
lodging  amounts  in  certain  existing  per 
diem  locahties,  adds  new  per  diem 
localities,  removes  a  number  of 
previously  designated  per  diem 
locahties,  and  increases  the  maximum 
lodging  amount  under  the  standard  rate. 
DATES:  This  final  rule  is  effective 
January  1.  2000,  and  appUes  for  travel 
performed  on  or  after  January  1,  2000, 
with  the  exception  of  the  maximum  per 
diem  rate  prescribed  for  Harford 
Coimty,  Maryland,  which  applies  on 
December  2, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Harte,  telephone  (202)  501-0483. 
SUPPt.EMENTARY  INFORMATION: 
A.  Background 

The  General  Services  Administration 
(GSA),  after  an  analysis  of  additional 
data,  has  determined  that  current 


lodging  and  meals  and  incidental 
expenses  (M&IE)  allowances  for  certain 
localities  do  not  adequately  reflect  the 
cost  of  lodging  in  those  areas.  To 
provide  adequate  per  diem 
reimbursement  for  Federal  employee 
travel  to  those  areas,  the  maximum  per 
diem  allowances  are  changed. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibihty  Act,  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  do  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  horn  offerors, 
contractors,  or  members  of  the  pubUc 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  &om 
congressional  review  prescribed  under  5 
use.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects 

41  CFR  Part  300-3 

Government  employees.  Travel  and 
transportation  expenses. 

41  CFR  Part  301-10 

Common  carriers.  Government 
employees.  Government  property. 
Travel  and  transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Chapters  300  and  301 
are  amended  as  follows: 

PART  300-3— GLOSSARY  OF  TERMS 

1.  The  authority  citation  for  part  300- 
3  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707;  5  U.S.C.  5738;  5 
U.S.C.  5741-5742;  20  U.S.C.  905(a);  31  U.S.C. 


1353;  40  U.S.C.  486(c):  49  U.S.C.  40118;  E.O. 
11609.  3  CFR.  1971-1975  Comp..  p.  586. 

2.  Section  300-3.1  is  amended  by 
republishing  the  introductory  text  and 
revising  paragraph  (c)(2)  in  the 
definition  of  "per  diem  allowance"  to 
read  as  follows: 

§300-3.1    What  do  the  following  terms 


Per  diem  allowance — The  per  diem 
allowance  (also  referred  to  as 
subsistence  allowance)  is  a  daily 
payment  instead  of  reimbursement  for 
actual  expenses  for  lodging  (excluding 
taxes),  meals,  and  related  incidental 
expenses.  The  per  diem  allowance  is 
separate  from  transportation  expenses 
and  other  miscellaneous  expenses.  The 
per  diem  allowance  covers  all  charges, 
including  any  service  charges  where 
applicable  for: 
***** 

(c)*   *   * 

(2)  Transportation  between  places  of 
lodging  or  business  and  places  where 
meals  are  taken,  if  suitable  meals  can  be 
obtained  at  the  TDY  site;  and 


PART  301-10— TRANSPORTATION 
EXPENSES 

3.  The  authority  citation  for  part  301- 
10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707:  40  U.S.C.  488(c); 
49  use.  40118. 

4.  Section  301-10.124  is  amended  by 
revising  the  introductory  text,  by 
removing  the  period  at  the  end  of 
paragraph  (i)  and  adding  a  semicolon  in 
its  place,  and  by  adding  paragraph  (j)  to 
read  as  follows: 

S  301-1 0.1 24    Wtien  may  I  use  premium- 
class  ottier  than  first-class  airline 
accommodations? 

Only  when  your  agency  specifically 
authorizes/approves  your  use  of  such 
accommodations  under  paragraphs  (a) 
through  (j)  of  this  section: 
**•*,» 

(j)  When  required  because  of  agency 
mission. 

5.  Appendix  A  to  chapter  301  is 
revised  to  read  as  follows: 
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Appendix  A  to  Chapter  301 — 
Prescribed  Maximum  Per  Diem  Rates 
for  CONUS 

The  maximum  rates  listed  in  tllis  appendix 
are  prescribed  imder  part  301-11  of  this 
chapter  for  reimbursement  of  per  diem 
expenses  incurred  during  offlciai  travel 
witliin  CONajS  (tlie  continental  United 
Stales).  The  amount  shown  in  column  (a)  is 
the  maximum  that  will  be  reimbursed  for 
lodging  expenses  excluding  taxes.  The  M&IE 
rate  shown  in  column  (b)  is  a  fixed  amount 


aliowed  for  meals  and  incidental  expenses 
covered  by  per  diem.  The  per  diem  payment 
calculated  in  accordance  with  part  301-11  of 
this  chapter  for  lodging  expenses  plus  the 
M&IE  rale  may  not  exceed  the  maximum  per 
diem  rate  shown  in  column  (c).  Seasonal 
rates  apply  during  the  periods  indicated.  It  is 
tlie  policy  of  the  Government,  as  reflected  in 
the  Hotel  Motel  Fire  Safety  Act  of  1990 
(Public  Law  101-391,  September  25.  1990  as 
amended  by  PubUc  Law  105-85.  November 
18, 1997).  referred  to  as  "the  Act"  in  this 


paragraph,  to  save  lives  and  protect  property 
by  promoting  fire  safety  in  hotels,  motels, 
and  all  places  of  public  accommodation 
affecting  commerce.  In  furtherance  of  the 
Act's  goals,  employees  are  encouraged  to  stay 
in  a  facility  which  is  fire-safe.  i.e..  an 
approved  accommodation,  when  commercial 
lodging  is  required.  Lodgings  tliat  meet  the 
Government  requirements  are  listed  on  the 
U.S.  Fire  Administration's  Internet  site  at 
bttp://wwwMsfa.fema.gov/hotel/index.btm. 

eaxiNO  cooe  •ao-34-p 
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Per  djcm  local  jiy: 


Key  city' 


County  «nd/or  other  defined  lootion  ', ' 


Maximum 

lodging 

amount 

(ro«m 

rau 

only — MO 

taia) 

(») 


CONUS,  Stmdaid  tile: 


(Applies  to  all  locatiora  within  CONUS  not  specifically  listed  below  or  encon^iassed 
by  the  boundary  definition  of  a  listed  point.  However,  the  standard  CONUS  rate 
applies  to  all  locations  within  CONUS,  including  those  defined  below,  for  certain 
relocation  subsistence  allowances.  See  parts  302-2,  302-4,  and  302-5  of  this  subtitle.) 


ALABAMA 


Birmtngham 


Gulf  Shores 


J55 


Jefferson 


Huntsville 


Montgomery 


ARIZONA 


CasaOnnde 


(January  I -April  30) 


(May  I -December  31) 


Chinle 


(May  I-Oclober31) 


(November  I -April  30) 


Flagstaff 


(April  l-Oclober3l) 


(November  I -March  31) 


Cjrand  Canyon 


Madison 


Montgomery 


Pinal 


Apache 


59 
99 


All  points  in  Coconino  County  not  covered 
under  Grand  Canyon  per  diem  area 


All  poina  in  the  Grand  Canyon  National  Part 


MAIE 
rale 
(b) 


S30 


34 


Maximum 

per  diem 

iate< 

(c) 


S85 


42 


99 


120 
90 


101 


I4g 
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Per  diem  locality: 

Key  city'                                             County  and/or  other  defined  location '/ 

Maximum 

lodging 

amount 

(rvoin 

rate 

OBly-HKI 

uxcs) 

(») 

+ 

M&IE 
rate 
(b) 

= 

Maximum 

per  diem 

fate* 

(c) 

and  Kaibab  National  Forest  within  Coconino 
County 

Kayenta 

Navajo 

(April  1 -October  15) 

98 

30 

128 

(October  I6-Mareh  31) 

65 

30 

95 

Phoenix/Scottsdale 

Maricopa 

(January  1 -April  15) 

107 

42 

149 

59 

42 

101 

(October! -December  31) 

79 

42 

121 

Tucson 

(January  1 -April  15) 

80 

38 

118 

(April  16-December31) 

58 

38 

96 

Yuma 

Yuma 

58 

34 

92 

ARKANSAS 

Little  Rock 

Pulaski 

61 

34 

95 

CALIFORNIA 

Bridgeport 

Lakes/Mono  County) 

79 

42 

121 

Contia  Costa  County 

Contra  Costa  County 

79 

42 

121 

Death  Valley 

Inyo 

85 

46 

131 

Kem  County 

Kem  County 

68 

38 

106 

Los  Angeles 

Los  Angeles;  Orange  and  Ventura  Counties; 
Edwards  AFB;  Naval  Weapons  Center  and 
Ordnance  Test  Station,  China  Lake  (See 
Santa  Monica ) 

99 

46 

145 

Madeia 

Madera  (except  Oakhurst) 

60 

34 

94 

Mmmoth  Lakes 

Mono  (except  Bridgeport) 

70 

46 

116 

ktei.  County 

Marin  County 

79 

42 

121 

Muiiri 

Meiced 

64 

38 

102 

Modesto 

Stanislaus 

57 

34 

91 

Monterey 

Monterey 

(June  1 -October  31) 

99 

42 

141 

(November  1 -May  31) 

74 

42 

116 

Napa 

Napa 

100 

42 

142 

OakhuTSt 

City  limits  of  Oakhurst  (except  Madera) 

80 

38 

118 

Oakland 

AUmeda 

III 

38 

149 

Ontario/Barstow/Victorville 

San  Bernardino 

64 

38 

102 

Palm  Springs 

Riverside 

(January! -May  31) 

89 

42 

131 

(June!-Decen*er31) 

55 

42 

97 

Point  Arena/Gualala 

Mendocino 

109 

38 

147 

Redding 

Shasta 

59 

38 

97 

Sacramento 

79 

42 

121 

Salono  County 

Salono  County 

79 

42 

121 

San  Diego 

San  Diego 

96 

46 

142 

San  Fnncisco 

San  Francisco 

139 

46 

185 

San  Luis  Obispo 

San  Luis  Obispo 

(June  1-September  30) 

79 

38 

117 
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Per  diem  lecality: 


Key  city' 


County  and/or  other  defined  location  '. ' 


Maximum 

lodging 

amount 

(root 

rut 

only — ■• 

taxea) 

(•) 


(October  I -May  31) 


San  Mateo/Rediwiod  City 


Santa  Barbara 


Santa  Cruz 


(June  1  -September  30) 


(October  )-May  31) 


Santa  Rosa 


Santa  Monica 


(June  I  -September  30) 


(October  1 -May  31) 


San  Mateo 


Santa  Barbara 


Santa  Cruz 


Sonoma 


City  limili  of  Santa  Monica  (»ee  U»  Angeles) 


Souft  LikcTahoe 


Sunnyvale/yalo  Alto/San  Jose 

Tahoe  Citv 


Tnjckce 


Vinlia 


West  Sacramento 


Yosemite  National  Park 


(May  l-Oclober31) 


(November  I -April  30) 


COLORADO 


Aspen 


(December  I -April  30) 


(May  1 -June  30) 


(July  I  -November  30) 


Boulder 


(Mlyl-OcloberlS) 


(October  1 6-April  30) 


Colorado  Spnngs 


(May  1 5-September  14) 


(September  1 5-May  14) 


Conez 


Crested  Butte 


E)enver 


Durango 


(June  l-October31) 


(November  I -May  31) 


Fort  Collins 


Gunnison 


(June  1 5-September  30) 


(October  I  -June  14) 


Jefferson  County 


Loveland 


Montrose 


Pueblo 


(June  1 -September  30) 


(October  1-May  31) 


Silverthome/Keystone 


(December  1-April  I) 


(April  2-November  30) 


El  Dorado  (see  alio  Snieline.  NV) 


Santa  Clan 


Placer 


Nevada 


Tulare 


Yolo 


Maripoaa 


Pitkin 


Boulder 


El  Paso 


Montezuma 


City  litnils  of  Crested  Butte  (see  Gunnison) 


Denver.  Adams,  and  Arapahoe 


U  Plata 


Larimer  (except  Loveland) 


Gunnison  (except  Crested  Butte) 


Jefferson  County 


City  limitt  of  Loveland  (see  Larimer  County) 


Montrose 


Pueblo 


Summit 


110 


108 


58 


76 


95 


58 


Mam 

me 
(b) 


42 


42 


42 


42 


34 


Maximim 

per  diem 

nte' 

(c) 


141 


107 


ISO 


171 


M 


94 


209 


132 


133 


103 


94 


103 


208 

168 
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Per  diem  locality: 

Key  city'                                              County  and/or  other  defined  location  '. ' 

Maximum 
lodging 
amount 

(FMR 

rate 
onty — BO 

taica) 
(»> 

+ 

MftlE 

rate 
(b) 

" 

Maxinaim 

per  diem 

rale' 

(c) 

Steamboat  Springs 

Roun 

(December  1 -March  31) 

77 

38 

115 

(Apnl  1 -November  30) 

55 

38 

93 

Tellunde 

San  Miguel 

(November  1 -March  31) 

147 

46 

193 

(Apnl  l-October31) 

90 

46 

136 

Trinidad 

Las  Animas 

(June  1 -September  30) 

62 

30 

92 

(October  1-May  31) 

55 

30 

85 

Vail 

Eagle 

(December  1 -March  31) 

183 

46 

229 

(April  1-Novetriber30) 

106 

46 

152 

CONNECTICUT 

Bridgeport 

City  limits  of  Bndgepon  (see  Fairfield  County) 

77 

34 

111 

Dnbury 

Fairfield  (except  Bridgeport) 

77 

38 

IIS 

Groton 

New  London  (except  city  limits  of  New 
London) 

(May  1 -October  31) 

97 

30 

127 

74 

30 

104 

Hartford 

Hartford 

91 

42 

133 

Lakeville 

Litchfield  (except  Salisbuiy) 

85 

38 

123 

New  Haven 

New  Haven 

77 

38 

lis 

New  London 

City  limits  of  New  London  (sec  New  London 
County) 

93 

34 

127 

PutnanVDanielson 

Windham 

56 

30 

86 

Salisbury 

City  limits  of  Salisbury  (see  Litchfield  County) 

95 

46 

141 

DELAWARE 

Dover 

Kent 

64 

34 

98 

Lewes 

Sussex 

(June  1 -August  31) 

73 

42 

115 

55 

42 

97 

Wilmington 

New  Casde 

99 

34 

133 

DISTRICT  OF  COLUMBIA 

Washington,  DC  (also  the  cihes  of 
Alexandria.  Falls  Church,  and 
Fairtfex.  and  the  counties  of 
Ariington,  Loudoun,  and  Fairfax, 
in  Virginia;  and  the  counties  of 
Montgomery  and  Prince  George's 
in  Maryland).  (See  also  Maryland 
and  Virginia) 

118 

46 

164 

FLORIDA 

Altamonte  Springs 

Seminole 

77 

38 

115 

Bradenton 

Manatee 

(January  1-May  15) 

69 

34 

103 

(May  I6-December31) 

55 

34 

89 

Cocoa  Beach 

Brevard 

77 

34 

111 

67676 
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Per  diem  locality: 


Key  city' 


Daytona  Beach 


(Febniaiy  I  August  31) 


(Seplember  I  -January  3 1 ) 


Fon  Lauderdale 


(December  1 5-Apnl  30) 


(May  I -December  14) 


Fort  Myers 


(January  I  -April  30) 


(May  I-Deceinfaer31) 


Fort  Pierce 


Volusia 


Broward 


Lcc 


(December  15-April  15) 


(Apnl  16-December  14) 


Fon  Walton  Beach 


Gainesviile 


Gulf  Breeze 


(May  1 -September  30) 


(October  1 -April  30) 


Jacloonville/Mayport 


Key  West 


(Decetnber  15-April  30) 


(May  1 -December  14) 


Saint  Lucie 


Okaloosa 


Alachua 


Santa  Rosa 


Duval  County  Naval  Station 


Monroe 


Kissimmee 


Lakeland 


(January  1 -April  30) 


(May  I-December31) 


Miami 


(January  1 -April  15) 


(April  l6-DeceiTiber3ir 


Naples 


(December  1 5-Apnl  30) 


(May  I -December  14) 


Oriando 


Pahn  Beach 

(also  the  cities  of  Boco  Raton, 
Delray  Beach,  Jupiter,  Palm  Beach 
Gardens.  Palm  Shores,  Singer 
Island  and  West  Palm  Beach) 


Osceola 


Polk 


Dade 


Collier 


Orange 


Palm  Beach 


(December  1 5-April  30) 


(May  I -December  14) 


Panama  City 


(March  I -August  31) 


(September  I  -February  29r 


PunuGorda 


(February  I -April  15) 


(April  16-Januafy  31) 

St.  Augustine 

(February  I  -August  3 1 ) 


(September  I  -January  3 1 ) 


Bay 


Chariotte 


St.  Johns 


Sarasota 


(December  15-April  30) 


Sarasota 


Maxinum 

— 

lodging 

amount 

Maximum 

(rornn 

+ 

MftlE 

per  diem 

rate 

rale 

a( 

rale' 

oaly— ■• 

(b) 

(0      . 

taia) 

> 

(a) 

other  defined  location  ', ' 

67 


59 


89 


65 


70 


55 


55 


80 


lis 


65 


139 


60 


89 


94 


103 


42 


46 


4« 


38 


105 


97 


131 


107 


112 


97 


107 


101 


95 


153 


93 


99 


185 


144 


94 


105 


95 


131 


117 


132 


93 


119 


149 


115 


112 


102 


103 


93 


101 


117 
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Per  diem  locality: 

Key  city'                                              County  and/or  other  defined  location ', ' 

Maxinwm 

lodging 

amount 

(rovni 

rate 

only — •• 

taxes) 

(•) 

+ 

M&IE 
rale 
(b) 

- 

Maximum 

per  diem 

rate' 

(c) 

(Mayl-Decemberl4) 

55 

38 

93 

Stuan 

Martin 

57 

38 

95 

Tallahassee 

Leon 

65 

34 

99 

Tampa/St.  Peteiaburg 

Pinellas  and  Hillsborough 

(January  1 -April  30) 

105 

38 

143 

(May  1-December31) 

86 

38 

124 

Veto  Beach 

Indian  River 

(January  15-April  15) 

67 

38 

105 

(April  16-January  14)) 

55 

38 

93 

GEORGIA 

Albany 

Dougherty 

57 

34 

91 

Athens 

Oarke 

69 

34 

103 

Atlanta 

Fulton  and  Gwinnett 

93 

38 

131 

Clayton  County 

Clayton  County 

64 

30 

94 

Cobb  County 

Cobb  County 

78 

34 

112 

Columbus 

Muscogee 

56 

34 

90 

Conyers 

Rockdale 

59 

34 

93 

DeKalb  County 

DeKalb  County 

78 

34 

112 

Savannah 

Chatham 

63 

38 

101 

IDAHO 

Boise 

Ada 

61 

38 

99 

Coeur  d'Alene 

Kootenai 

56 

34 

90 

Ketchum 

Blaine  (except  Sun  Valley) 

74 

42 

116 

McCall 

Valley 

58 

38 

96 

Sunley 

Custer 

(June  :  -September  30) 

65 

38 

103 

(October  1-May  31) 

55 

38 

93 

Sun  Valley 

City  limits  of  Sun  Valley  (see  Blaine  County) 

(June  1 -September  30) 

174 

42 

216 

(October  1-May  31) 

89 

42 

131 

ILLINOIS 

Aurora 

Kane  (except  Elgin) 

76 

30 

106 

ChampaignAJrbana 

Chan^aign 

56 

34 

90 

Chicago 

Cook  and  Lake 

130 

46 

176 

Du  Page  County 

Du  Page  County 

89 

38 

127 

Elgin 

City  limits  of  Elgin  (see  Kane  County) 

60 

30 

90 

INDIANA 

Anderson 

Madison 

(April  1 -Seplember  30) 

72 

30 

102 

(October  1-Mareh  31) 

59 

30 

89 

Carmel 

Hamilton 

65 

38 

103 

Indianapolis 

Marion  County;  Fort  Benjamin  Hamson 

65 

42 

107 

Lafayette 

Tippecanoe 

62 

30 

92 

Michigan  City 

U  Porte 

65 

34 

99 

Muncie 

Delaware 

59 

34 

93 

Nashville 

Brown 

65 

38 

103 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location  '. ' 


South  Bend 


Vilparaiso/Burlmgton  Beach 


IOWA 


Cedar  Rapids 


Dcs  Moines 


KANSAS 


Kunat  City/Overland  Part 


Wichita 


St  Joseph 


Potter 


Liim 


Polk 


Wyandotte  and  Johnson 
Sedgwick 


KENTUCKY 


Covington 
Louisville 


LOUISIANA 


Baton  Rouge 


Gonzales 


Uke  Charles 


New  Orieans/Plaquemine/St 


Shreveport 


Si.  Francisville 


MAINE 


Bangor 


BarHattwr 


(July  1 -September  15) 


(September  1 6-June  30) 


Kenton 


Jefferson 


East  Baton  Rouge  Parish 


Ascension  Parish 


Calcasieu  Parish 


New  Orleans.  Iberville  and  St  Bernard 


Caddo 


West  Feliciana 


Penobscot 


Hancock 


(May  I  October  31) 


(November  I -April  30) 


Kennebunk 
Kittety 


(May  I-Oclober3l) 


(November  I  -April  30) 


(July  1 -October  31) 


(November  I -June  30) 


Rockport 


Wiscasset 


MARYLAND 


(For  the  counties  of  Montgomery 
and  Prince  George's,  see  Oislricl  of 
Columbia.) 


Annapolis 


Baltiinore 


Columbia 


Grasonville 


Sagadahoc 


York 


Portsmouth  Naval  Shipyard  (see  Yoric  County) 


Cumberland 


Knox 


Lincoln 


Baltimore 


.  Howard 

j  Queen  Annes 


Maximum 

lodging 

amount 

(r«o«B 

rate 

oflly — no 

tani) 

(») 


67 


59 

74 


56 


104 


62 


80 


87 


59 


90 


no 


MAIE 
lale 
(b) 


38 
38 


38 
38 


30 


34 


38 


38 


Maximum 

per  diem 

an' 

(c) 


92 


103 


90 
101 


86 


142 


113 


95 


89 


100 


104 


89 


118 


108 


129 


97 


132 


101 
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Per  diem  locality: 

Maxinaim 

lodging 

amount 

(rMHn 

rate 

.nly-HK. 

Uses) 

(a) 

+ 

M&IE 
tale 
0>) 

= 

Maximum 

per  diem 

rate* 

(c) 

Hagerstown 

Washington 

56 

34 

90 

Harford  County 

Harford  County 

104 

38 

142 

Lexington  Park/ 
Leonardtown/Lusby 

St  Marys 

66 

34 

100 

Ocean  City 

Worcester 

(June  1 -September  15) 

129 

46 

175 

(September  16-May  31) 

55 

46 

101 

St  Michaels 

Talbot 

100 

42 

142 

MASSACHUSETTS 

Andover 

Essex 

109 

38 

147 

Boston 

Suffolk 

192 

46 

238 

Cambridge 

Middlesex  County  (except  Lowell) 

192 

46 

238 

Falmouth 

■  City  limits  of  Falmouth 

(June  1 -October  10) 

105 

38 

143 

(October  ll-May  31) 

70 

38 

108 

Hyannjs 

Barnstable 

(July  1  -September  30) 

94 

38 

132 

(October  1  -June  30) 

65 

38 

103 

Lowell 

City  limits  of  Lowell  (except  Cambridge,  see 
Middlesex  County) 

99 

34 

133 

Marthas  Vineyard 

Dukes 

(June  1  -September  30) 

160 

46 

206 

(October  1 -May  31) 

75 

46 

121 

Nantucket 

Nantucket 

90 

46 

136 

New  Bedford 

City  Hmits  of  New  Bedford  (see  Bristol 
County) 

65. 

34 

99 

Northampton 

Hampshire 

70 

34 

104 

Pittsfield 

Berkshire 

59 

38 

97 

Plymouth 

Plymouth 

(June  1 -October  31) 

98 

34 

132 

(November  1 -May  31) 

56 

34 

90 

Quincy 

Norfolk 

74 

38 

112 

Springfield 

Hampden 

67 

34 

101 

Taunttm 

Bristol  (except  New  Bedford) 

64 

30 

94 

Worcester 

Worcester 

89 

34 

123 

MICHIGAN 

Ann  Arbor 

Washtenaw 

67 

38 

105 

Auburn 

Bay  (except  Auburn  Hills,  see  Oakland  »>d  Bay 
County) 

59 

38 

97 

Charlevoix 

Charlevoix 

(July  1 -September  30) 

125 

38 

163 

(October) -June  30) 

55 

38 

93 

Detroit 

Wayne 

109 

46 

155 

East  Lansing 

City  limits  of  East  Lansing  (see  Ingham 
County) 

75 

38 

113 

Frankenmuth 

Saginaw 

(June  1  -October  1 5) 

69 

34 

103 

(October  16-May  31) 

55 

34 

89 

67680 
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Per  (JKin  locality: 


Key  city' 


County  and/or  other  defined  location  ', ' 


Frankfort 


(June  I  -September  30) 


(October  I -May  31) 


Gaylord 


Grand  Rapids 


Benzie 


Otsego 


Grayling 


(June  1  -September  30) 


(October  I -May  31) 


(May  I  -September  30) 


(October  I -April  30) 


Lansing 


Uland 


(June  I  -September  30) 


(October  1 -May  31) 


Mackinac  Island 


(June  I  -August  3 1 ) 


(September  I -May  31) 
Manistee 


(June  I -September  15~ 


(September  16-May31) 


Midland 


Mount  Pleasant 


Muskegon 


Ontonagon 


Petoskey 


Pontiic/Ttoy/Aubum  Hills 


Sauk  Ste  Mane 


South  Haven 


Traverse  City 


(June  I  -September  30) 


(October  I -May  31) 


Warren 


MINNESOTA 


Anoka  County 


Dakota  County 


Duluth 


Minneapolis^l.  Paul 


Rochester 


MISSISSIPPI 


Bay  St  Louis 


(May  1 -September  30) 


(October  I -Apnl  30) 


GuKpoct 


Kent 


Ctawfofd 


Oltam 


Ingham  (except  East  Lansing) 


Leelanau 


Mackinac 


Manistee 


Midland 


Isabella 


Muskegon 


Ontonagon 


Emmet 


Oakland  and  Bay 


Chippewa 


VanBuren 


Gfind  Travene 


Macomb 


Anoka  County 


Dakota  County 


St.  Louis 


Hennepin  County  and  Port  Snelling  Military 
Reservation  and  Navy  Astronautics  Group 
(Detachment  BRAVO).  RosemounI,  and 
Ramsey  County 


Olmsted 


City  limits  of  Biloxi  (see  Hanison  County) 


Harrison  (except  Biloxi) 


Maximum 

lodging 

amount 

(raaw 

rale 

only — ao 

Uin) 

(a) 


91 


MAIE 

tale 
(b) 


38 


34 
34 


Maximim 

per  diem 

rate' 

(c) 


106 


103 


109 


94 


176 


92 
85 


90 


131 


94 


102 


109 
98 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location  ^  ' 


Maximum 
lodging 


(rooia 

rate 

o«iy — BO 

tuas) 

(a) 


MAIE 
rate 
(b) 


Maxinatm 
per  diem 


(c) 


(May  1 -September  30) 

75 

34 

109 

(October  1 -April  30) 

60 

34 

94 

Hinds 

60 

34 

94 

Robinsonville 

Tunica 

60 

34 

94 

MISSOURI 

Branson 

Taney 

60 

34 

94 

KansatCity/Clay  County 

Jackson  and  Clay  County 

85 

42 

127 

Platte  County 

Platte  County 

65 

34 

99 

Springfield 

Greene 

59 

30 

89 

St.  Louis 

SL  Louis  and  St.  Charies 

69 

46 

IIS 

MONTANA 

Big  Sky 

Gallatin  (except  West  Yellowstone  Parte) 

120 

46 

166 

West  Yellowstone  Park 

City  limits  of  West  Yellowstone  Park  (see 
Gallatin  County) 

(June  1 -September  30) 

80 

34 

114 

(IDcloberl-May3l) 

55 

34 

89 

NEBRASKA 

Omaha 

Douglas 

63 

38 

101 

NEVADA 

Incline  Village 

All  points  in  the  Northern  Lake  Tahoe  area 
within  Washoe  County 

(June  1 -September  30) 

94 

38 

132 

(October  1 -May  31) 

74 

38 

112 

Las  Vegas 

Dark  County;  Nellis  AFB 

72 

38 

110 

Sutehne 

Douglas  (see  also  South  Lake  Tahoe,  CA) 

108 

42 

ISO 

NEW  HAMPSHIRE 

Concord 

Mefriinack 

(May  l-Oclober31) 

68 

34 

102 

(November! -April  30) 

58 

34 

Conway 

Carroll 

(June  1 -September  30) 

89 

38 

(October  1 -May  31) 

55 

38 

93 

Duiham 

Strafford 

71 

30 

101 

Hanover/Sullivan  County 

Grafton  and  Sullivan  County 

96 

42 

138 

Laconia 

Belknap 

75 

34 

109 

Manchester 

Hillsborough 

72 

34 

106 

Newington 

Rockingham  County:  Pease  AFB  (except 
Portsmouth) 

(*«! -October  31) 

79 

42 

121 

(Novcn«ierl-May31) 

55 

42 

97 

City  limits  of  Portsmouth  (see  Rockingham 
County) 

81 

42 

123 

NEW  JERSEY 

Atlantic  City 

Atlantic 
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Per  diem  locality: 


Key  city' 


(June  l-NoveiTlber30) 


(Deccmter  1-Miy3l) 


CipeMiy 


()mie  I  -Seplember  30) 


(Oclober  :-May  31) 


Cherry  Hill,  Camden/ 
Moorestown 


Eatonlown 


Flemington 


Freehold 


(M«y  I-Autust3l) 


(September  1-Apnl  30) 


NcnA 


OcemCity 


(June  15-Seplember  15) 


(September  1 6- June  14) 


Parisippany  'Picatinney 
Arsenal/Dover 


PiKataway/Belleme»d~ 


Princeton 


Tom 'a  River 


(June  1  -September  15) 


(September  1 6-May  3 1 ) 


Trenton 


Union  County 


NEW  MEXICO 


Albuquerque 


Los  Alamos 


Santa  Fe 


Taos 


NEW  YORK 


Albany 


The  Brorot/Brooklyn/Queens 


Buflalo 


Ciena  Falls 


(Jurte  1  -September  30) 


Idiaca 


(October  I -May  31) 


Kingston 


Ulcc  Placid 


(June  l-Oclober3l) 


(November  I  -May  3 1~ 


Manhattan 


Nassau  County /Great  Neck 


Niagara  Falls 


(June  I -September  15) 


County  and/or  ottier  defiiied  location  ' 


Cape  May  (except  Ocean  City) 


Camden/  Burlington 


Monmouth  County;  Fort  Monmouth 


HuntcnJon 


City  limits  of  Freehold 


Essex,  Bergen,  Hudaon  and  Paasiac 


City  limits  of  Ocean  City  (see  Cape  May 
County) 


Morris  County 


Somerset  and  Middlesex 


Princeton  (see  Mercer  County) 


Ocean 


Mercer  (except  Princeton) 


Union  County 


Bernalillo 


Los  Alamos 


Santa  Fe 


Taos 


Albany 


The  boroughs  of  The  Bronx,  Brooklyn  and 
Queens 


Tompkins 


Ulster 


Essex 


Manhattan 


Nassau  County 


Niagara 


Maximum 

lodging 

amount 

(raMB 

m* 

lua) 

(a) 


100 


89 


132 


80 


2IS 


80 


114 


129 


169 


84 


60 


71 
90 


78 


58 


190 


MAIE 

tale 
(b) 


38 


38 


38 


38 


46 


34 


46 
~42" 


34 
34 


46 
42 


Maximum 

per  diem 

nte' 

(c) 


131 


174 


122 


116 


122 


114 
104 


167 


211 


136 


109 


116 


216 


108 


89 


90 


117 


117 


244 


232 


tjK 
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Per  diem  locality: 

Key  city'                                               County  and/or  otiier  defined  kxation '. ' 

Maxinami 

lodging 

amount 

(r«Mi 

rate 

taxes) 
(a) 

+ 

M&IE 
rate 
(b) 

= 

Maxinum 

per  diem 

rate' 

(c) 

(September)  6-May  31) 

65 

34 

99 

Nyack/Palisades 

Rockland 

62 

38 

100 

Owego 

Tioga 

76 

30 

106 

Poughkeepsie 

Dutchess 

74 

38 

112 

Rochester 

Monroe 

58 

42 

100 

Saratoga  Springs 

Saratoga 

(Junel5-October31) 

95 

38 

133 

(November  1 -June  14) 

56 

38 

94 

Suten  bland 

Richmond 

94 

42 

136 

Suffolk  County 

Suffolk  County 

149 

38 

187 

Syracuse 

Onondaga 

70 

34 

104 

Tarrytown 

Westchester  (except  Wlritc  Plains) 

114 

42 

15« 

Waterloo/Romulus 

Seneca 

(April  1 -November  1) 

89 

34 

123 

(November  2-March  31) 

65 

34 

99 

Watkins  Glen 

Schuyler 

(May  1-October31) 

89 

34 

123 

(November  1- April  30) 

69 

34 

103 

West  Point 

Orange 

121 

34 

155 

While  Plains 

City  limits  of  White  Plains  (see  Westchester 
County) 

165 

42 

207 

NORTH  CAROLINA 

Atlantic  Beach 

City  limits  of  Atlantic  Beach 

(May  1 -September  30) 

64 

30 

94 

(October  1 -April  30) 

55 

30 

85 

Chapel  Hill 

Orange 

77 

38 

115 

Ctariotte 

Mecklenburg 

71 

38 

109 

Fayetteville 

Cumberland 

60 

34 

94 

GreenAoro 

Guilfon) 

63 

38 

101 

Kill  Devil 

Dare 

(May  1 -September  30) 

114 

38 

152 

(March  1 -April  30) 

55 

38 

93 

(October  I -February  29) 

75 

38 

113 

NewBem 

Craven 

60 

34 

94 

Raleigh 

Wake 

74 

38 

112 

Research  Triangle  Park/Durham 

Durham 

85 

42 

127 

Wilmington 

New  Hanover 

56 

34 

90 

Winston-Salem 

Fonyth 

64 

38 

102 

NORTH  DAKOTA  (See  footnote  5) 

OHIO 

Akron 

Summit 

72 

38 

110 

Cambridge 

Guernsey 

60 

34 

94 

Cincinnati 

Hamilton 

69 

46 

115 

aeveland 

Cuyahoga 

86 

42 

128 

Columbus 

Franklin 

75 

38 

113 

Fairbom 

Greene 

66 

34 

100 

Geneva/Hamilton 

Ashubula/Butler 

58 

34 

92 
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Per  diem  loctlity: 


Key  city' 


Port  Clinton/Oik  ftebor 


(June  ! -Septermbcr  5) 


(Sgptembgr  6-March  15) 


(March  1 6-May  3 1 ) 


Sandusky 


(M»y  1 -September  30) 


(October  1 -April  30) 


OKLAHOMA 


Okljhoma  City 


OREGON 


Aihlnd 


Beaverton 


Cackaims 


enter  Uke 


Eugene 


Florence 


Gold  Beach 


Lincoln  City/Newpon 


Poitland 


Salem 


Seaside 


(July  1 -September  7) 


(September  8-June  30) 


PENNSYLVANIA 


Ailcrlown 


Chester/Radnor/Essington 


Easton 


(May  I -September  30) 


(October  I  -Apnl  30) 


Ckttysburg 


(May  l-October31) 


(November  1 -April  30) 


Harrisburg 


Hershey 


(June  I -September  1 5) 


(September  1 6-May  i~ 


King  Pnissia/Tt  Washinglon/Bala 
Cynwyd 


County  and/or  other  defined  location  ' 


Erie 


Oklahoma 


Jackson 


Washington 


IDeschutes 


Clackamas 


Klamath 


Lane  (except  Floitnce) 


City  limits  of  Florence  (see  Lane  County) 


Cuny 


Lincoln 


Multnomah 


Marion 


Clatsop 


Uhigh 


Delaware  (except  Wayne) 


Nofthampton 


Adams 


Lancaster 


(June  I  -November  30) 


(December  I -May  31) 


Malvem/DowningtonA'alley  Forge 

Mechanicsburg 

Philadelphia 

Pitabuigh 


Daulphin  (excepl  Hershey) 


City  limits  of  Hershey  (see  Daulphin  County) 


Lancaster 


Chester 
Cumberland 
Philadelphia 
Allegheny 


Maximum 
lodging 
amount 
(nmm 


tua) 

(a) 


-5L 

55 


60 


MAIE 
nie 
(b) 


38 


34 
38 


38 


Maxitnum 

per  (iieni 

tale' 

(c) 


96 


89 


101 
102 
97 


102 
114 
92 


99 

115 
90 


97 


109 


93 


95 


109 


107 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location  *. ' 


Maximum 
lodging 


(raaw 

rate 

oaly — ■• 

laia) 

(a) 


M&IE 

rale 
(b) 


Msxifnum 

per  oMfn 

rale' 

(c) 


Reading 

Berks 

75 

38 

113 

Scranton 

Lackawanna 

60 

30 

90 

Warminster 

Bucks  County;  Naval  Air  Development  Center 

75 

42 

117 

Wayne 

City  limits  of  Wayne  (see  also  Delaware 
County) 

100 

42 

142 

RHODE  ISLAND 

Block  Island 

Block  Island  only 

94 

42 

136 

East  Greenwich 

Kent  County;  Naval  Construction  Battalion 
Center.  Davisville 

69 

38 

107 

Newpoil 

(May  1 -September  30) 

III 

42 

153 

(October  1 -April  30) 

77 

42 

119 

North  Kingstown 

Washington  (excepl  Block  Island) 

(May  IS-Oclober  15) 

89 

30 

119 

(October  1 6-May  14) 

69 

30 

99 

Providence 

Providence 

79 

42 

121 

SOUTH  CAROLINA 

Aiken 

Aiken 

65 

30 

95 

Charleston/Berkeley 

Charleston  and  Beikeley 

99 

42 

141 

Greenville 

Greenville 

62 

38 

100 

Hilton  Head 

Beaufon 

(Maichl5-September5) 

77 

42 

119 

(September  6-March  14) 

59 

42 

101 

Myrtle  Beach 

Horry  County;  Myrtle  Beach  AFB 

(May  1 -September  15) 

102 

42 

144 

(September  16-April  30) 

60 

42 

102 

SOUTH  DAKOTA 

Custer 

Custer 

59 

34 

93 

Hot  Springs 

Fall  River 

(June  1 -September  15) 

85 

30 

115 

(September  1 6-May  31) 

55 

30 

K5 

Rapid  City 

Pennington 

(May  1 -September  30) 

89 

34 

123 

(October  1 -April  30) 

65 

34 

99 

TENNESSEE 

Alcoa 

Blount  (except  Townsend) 

59 

30 

89 

Gatlinburg 

Sevier 

(May  1 -October  31) 

80 

38 

118 

(November  1  -April  30) 

65 

38 

103 

Memphis 

Shelby 

70 

38 

108 

Murfreesboro 

Rutheiford 

57 

30 

87 

Nashville 

Davidson 

72 

42 

114 

Townsend 

City  limits  of  Townsend  (see  Blount  County) 

63 

34 

97 

Williamson  County 

Willamson  County 

57 

30 

87 

TEXAS 
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Per  diem  locality: 

Key  city'                                               County  md/or  other  defined  location  ', ' 

Maximum 

lodging 

amount 

(rvont 

rate 

Mly-^ 

taica) 

(a) 

+ 

M&IE 

tale 
(b) 

= 

Maximum 

per  diem 

me* 

(c) 

Annistofi 

Tarrant 

77 

34 

111 

Austin 

Travis 

80 

38 

118 

Bryan 

Brazos  (except  College  Station) 

38 

30 

88 

College  Station 

77 

34 

111 

Corpus  Oiristi 

Nueces 

59 

38 

97 

Dallas 

Dallas 

89 

46 

135 

BPaso 

BPmo 

78 

38 

116 

Fort  Davis 

Jeff  Davis 

65 

30 

95 

Fort  Worth 

City  limits  of  Fort  Wonh 

94 

38 

132 

Galveston 

Galveston 

76 

42 

118 

Houston 

Harris  County;  L.B.  Johnson  Space  Center  and 
EUingkm  AFB 

72 

42 

114 

Killeen 

Bell 

59 

30 

89 

McAllen 

Hidalgo 

70 

34 

104 

Piano 

Collin 

57 

34 

91 

San  Antonio 

Bexar 

91 

42 

133 

South  Padre  Uland 

Cameron 

70 

38 

108 

UTAH 

Bullfiog 

Garfield 

(April  l-OctoberSI) 

104 

30 

134 

(November  1-Mareh  31) 

73 

30 

103 

Cedar  City 

Iron 

(June  1 -September  30) 

71 

34 

105 

(October  I-May3l) 

59 

34 

93 

Moab 

Grand 

(March  10ctober3l) 

75 

34 

109 

rNovcmber  1  -February  29) 

55 

34 

89 

Ogden/Tjyton/Davis 

Weber  and  Davis 

69 

34 

103 

Part  City 

Sutnmit 

(December  20-March  31) 

145 

46 

191 

(April  l-Decernber  19) 

75 

46 

121 

Provo 

Uuh 

60 

38 

98 

Salt  Lake  City 

Salt  Lake  and  Dugway  Proving  Ground  aitd 
Tooele  Army  Depot 

75 

42 

117 

VERMONT 

Burlinglon/St  Albans 

Chittenden  and  FianUin 

82 

38 

120 

Manchester 

95 

42 

137 

Middlebury 

Addison 

78 

38 

116 

Monlpelier 

Washington 

60 

30 

90 

White  River  Junction 

Windsor 

(September  1 5-October  3 1 ) 

69 

34 

103 

55 

34 

89 

VIRGINIA 

(For  the  cities  of  Aletandna, 
Fairfax,  and  Falls  Church,  and  the 
cotmties  of  Arlington,  Fairfax,  and 
Loudoun,  see  Distnct  of 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location  ' 


Maxtimim 

lodging 

amount 

(ra*ia 

rate 

only — no 

taxes) 

(a) 


MAIE 

rale 
(b) 


Maximum 

per  diem 

rate' 

(c) 


Columbia  ) 

. 

Charlottesville* 

66 

42 

108 

Lynchburg* 

64 

38 

102 

Manassas 

Prince  William  County(except  Woodbridge) 

62 

34 

% 

RichnrxMid* 

Chesterfield  and  Hennco  CoumiaeTalso 
Defense  Supply  Center 

77 

38 

115 

Roanoke* 

59 

34 

93 

Virginia  Beach* 

Virginia  Beach  (also  Norfolk,  Portsmouth  and 
Chesapeake)* 

(April  1 -October  31) 

109 

38 

147 

(November  1 -March  31) 

55 

38 

93 

Wallops  Island 

Accomack 

(June  1 -September  30) 

89 

34 

123 

(October  1 -May  31) 

69 

34 

103 

Williamsburg* 

Williamsburg  (also  Hampton,  Newport  News, 
York  County.  Naval  Weapons  Station, 
Yorktown)* 

(April  1 -October  31) 

99 

38 

137 

(November  1 -March  31) 

59 

38 

97 

Winter  green 

Nelson 

(June  1  -October  3 1 ) 

110 

46 

156 

(November  1-May  31) 

95 

46 

141 

Woodbndgc 

City  hmiB  of  Woodbndgc 

69 

38 

107 

•Denotes  independent  cities. 

WASHINGTON 

Anacortes 

Skagit  and  Island 

74 

38 

112 

131  CHILI  Ion 

Kitsap 

61 

34 

95 

Everett 

59 

38 

97 

Friday  Harbor 

San  Juan 

(May  1 -September  30) 

82 

42 

124 

(October  1 -April  30) 

64 

42 

106 

City  limits  of  Lynnwood  (see  Snohomish 
County) 

79 

34 

113 

Ocean  Shores 

Grays  Harbor 

(April  l-September 30) 

82 

38 

120 

(October  1-March  31) 

55 

38 

93 

Olympta/TumwatcT 

Thurston 

58 

38 

96 

Port  Angeles 

City  liinits  of  Port  Angeles  (see  Clallam 
County) 

65 

38 

103 

Port  Townsend 

Jefferson 

65 

34 

99 

Seattle 

King 

104 

46 

150 

Sequim 

Clallam  (except  Port  Angeles) 

59 

34 

93 

Spokane 

Spokane 

60 

38 

98 

WEST  VIRGINIA 

Berkeley  Springs 

Morgan 

69 

34 

103 

Charleston 

Kanawha 

82 

38 

120 

Mofgantown 

Monongalia 

64 

34 

98 

Shephertlstown 

■Jeffereon 

65 

38 

103 
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Per  dian  locality: 

Key  city'                                           County  ml/ar  other  defined  location ', ' 

Muimnm 

Mtil« 

•amM 

(rM> 

rMc 

+ 

0» 

- 

Maxinun 
perdioii 

IMC* 

(c) 

luee) 

(•) 

Wheelint 

Ohio 

M 

34 

100 

WISCONSIN 

BnokMd 

Wntoh. 

<6 

31 

104 

OicenBey 

Brown 

59 

34 

93 

Lake  Geneve 

Wthnnk 

(Jixel-Octoberll) 

15 

3S 

123 

(November  l-May  31) 

M 

3« 

104 

Madiaoa 

Dane 

(0 

31 

91 

MOwuikee 

Milwiukee 

7J 

42 

114 

Plymouth 

61 

30 

91 

Racine 

RKHne 

70 

30 

lOO 

Shdioypn 

Sheboyfan  (except  Plymoath) 

59 

30 

<9 

SlurieoaBay 

Door 

(July  1-S«(>ien<>er  IS) 

77 

34 

111 

(S<p«en*cr  li-Jine  30) 

55 

J4 

S9 

WiKonain  DelU 

Colunkia 

(June  l-Septendier  \S) 

99 

31 

137 

(Septnnberl6-May31) 

55 

31 

93 

WYOMING 

Cody 

Park 

79 

30 

109 

Jackioa 

TcM 

(Jinel-Seplenter30) 

U 

42 

130 

(October  l-May  31) 

59 

42 

101 

'  Unless  otherwise  specified,  the  per  diem  locality  is  defined  as  *^1  locabons  within,  or  entirely  surrounded  by,  the  corporate 
limits  of  the  key  dty,  including  independent  entities  located  withio  those  boundaries." 

'  Per  diem  localities  with  county  definitions  shall  include  "all  locations  within,  or  entirety  surroonded  by.  the  oorportte  Hmits 
of  the  key  city  as  wdl  as  the  boundaries  of  the  listed  counties,  including  independent  entities  located^  within  the  boundaries 
of  die  key  city  and  the  listed  coonties  (onJeas  otherwise  listed  separately)." 

*  When  a  military  installation  or  Govemment-rcttfed  facility  (whether  or  not  speaficaUy  named)  u  located  partially  within 
more  than  one  city  or  county  boundary,  the  applicable  per  diem  rate  for  the  entire  mstallation  or  facility  is  the  higher  of  the 
tworaieswhichappty  to  the  cities  and/or  counties,  even  though  part(s)  of  such  activities  may  be  located  outside  dte  defined 
per  diem  locality. 

*  Federal  igenctes  may  submit  a  request  to  GSA  for  review  of  the  costs  covered  by  per  diem  in  s  particular  dty  or  area  where 
the  standard  CONUS  rate  applies  when  travel  to  that  location  is  repetitive  or  on  a  continuing  basis  and  travelers'  experiences 
indictte  that  the  prescribed  rate  is  inadequate.  Other  per  diem  localities  listed  m  dHS  appendix  will  be  reviewed  on  an  annual 
basis  by  GSA  to  determme  whether  rates  are  adaquatc-  Reqtwsu  for  per  diem  rate  adjustments-shall  be  submitted  by  the 
agency  headquarters  office  to  the  General  Services  Admimstration,  OfHce  of  Govemmentwide  Policy,  Attn:  Travel  and 
Traasportstwo  Mnagement  Policy  Division  (MTT),  Wsshmgwn,  DC  2040S.  Agencies  should  designate  an  individual 
responsible  for  reviewing,  coordinating,  and  submitting  to  GSA  any  requests  ftx>m  bureaus  or  subagcncies.  Requests  forrale 
adjiistments  shall  include  a  city  designation,  s  deacnpcwn  of  the  surrounding  location  involved  (county  or  other  defined 
srca),  and  a  recommended  rate  supported  by  a  statement  explainn^  the  circumstances  that  cause  the  cxisdng  raie  tobe 

'  The  standard  CONUS  rate  of  S8S  (SSS  for  lodging  snd  $30  for  MAIE)  applies  to  all  per  diem  localities  in  the  State  of  Nos* 
Dakota. 

Notr  Recognizii^  that  all  locations  are  incorporated  cities,  the  term  "city  limits"  has  been  used  as  a  fcneral  pfanae  to 
denote  the  commonly  recognized  local  boundvies  of  the  location  cited. 

Dated:  November  26. 1999. 
Stepbmie  Foater, 

Acting  Administrator  of  General  Services. 
[FR  Doc.  99-31215  Filed  12-1-99;  8:45  am) 
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Proclamation  7256  of  November  29,  1999 
World  AIDS  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  this  year  draws  to  a  close,  the  world  looks  with  hope  to  a  new  centur> 
and  a  new  millennium.  But  in  that  new  century,  we  will  still  face  a  familiar 
and  deadly  enemy:  HTV  and  AIDS.  Already,  more  than  33  million  people 
around  the  world  have  been  infected  with  HIV;  by  the  year  2005,  that 
figure  will  likely  soar  to  more  than  100  million. 

The  theme  of  World  AIDS  Day  this  year  is  "AIDS— End  the  Silence.  Listen, 
Learn,  Live!"  This  simple  message  challenges  us  all  to  become  better  in- 
formed about  this  global  pandemic  and  to  serve  as  strong  and  vocal  advocates 
for  HIV/AIDS  education,  prevention,  and  care.  When  we  fail  to  tell  our 
children  the  truth  about  how  HIV  is  transmitted,  we  put  them  at  risk 
for  infection.  When  we  are  silent  about  the  need  for  compassionate  care 
for  the  ill  and  dying,  we  allow  too  many  of  those  infected  with  AIDS 
to  spend  their  final  days  unloved  and  alone. 

Throughout  my  Presidency,  I  have  strived  to  break  the  silence  surrounding 
HIV/ AIDS,  and  my  Administration  has  worked  hard  to  eradicate  this  dev- 
astating global  threat.  We  can  take  heart  that  many  people  vrith  HIV/ AIDS 
today  are  living  longer  and  more  fulfilling  lives  and  that  new  drugs  are 
showing  promising  results  in  halting  the  progression  of  the  disease.  However, 
AIDS  has  exposed  the  tremendous  gulf  that  exists  between  those  who  share 
in  the  prosperity  of  our  global  economy  and  those  who  do  not.  Of  the 
millions  of  people  around  the  world  coping  with  HTV  and  AIDS,  most 
are  living  in  poverty,  without  access  to  new  treatments  or  even  the  basic 
care  that  could  increase  the  quality  and  length  of  their  lives. 

Nowhere  is  the  impact  of  this  disease  more  devastating  than  in  Africa, 
where  13  million  men,  women,  and  children  have  already  died  of  AIDS, 
and  11,000  more  are  becoming  infected  each  day.  In  response  to  this  health 
catas&ophe,  this  year  my  Administration  sought  and  attained  the  largest- 
ever  U.S.  budget  commitment  to  the  global  fight  against  AIDS.  This  increase 
of  $100  million  will  more  than  double  our  support  for  AIDS  awareness 
and  prevention,  home  and  community-based  care,  care  of  children  orphaned 
by  AIDS,  and  development  of  the  infrastructure  necessary  to  support  these 
efforts.  I  invite  other  G— 8  nations  to  join  us,  and  I  urge  other  foreign 
governments,  corporate  leaders,  nongovernmental  organizations,  faith  com- 
munities, foundations,  AIDS  organizations,  and  citizens  around  the  globe 
to  make  their  own  contributions  to  the  crusade  against  HIV/ AIDS. 

To  fight  HIV/AIDS  on  the  home  front,  this  year's  budget  includes  a  $73 
million  increase  in  funding  for  HIV  prevention  activities;  an  increase  of 
$183  million  in  the  Ryan  White  CARE  Act,  which  helps  provide  primar>' 
care  and  support  for  those  living  with  HTV/ AIDS;  an  additional  $80  million 
in  funding  to  the  Minority  AIDS  Initiative,  which  uses  existing  programs 
to  reach  African  Americans,  Latinos,  and  other  racial  and  ethnic  minorities 
disproportionately  affected  by  HTV/AIDS;  and  an  estimated  $300  miUion 
in  additional  funds  for  AIDS-related  research  at  the  National  Institutes  of 
Health.  I  have  given  high  priority  to  the  development  of  a  vaccine  for 
AIDS,  and  our  scientists  and  researchers  remain  committed  to  developing 
a  vaccine  that  works  for  all  who  need  it. 
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Until  they  achieve  that  goal,  we  must  work  together  to  break  the  silence 
and  increase  dialogue;  to  fight  the  stigmatization  and  protect  the  rights 
of  those  living  witih  HIV  and  AIDS;  and  to  help  those  infected  find  the 
care  and  treatment  they  need.  As  we  usher  in  a  new  century,  we  must 
pledge  to  stay  the  course  in  our  crusade  until  the  world  is  finally  freed 
from  the  shadow  of  this  devastating  epidemic. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  SUtes 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  1,  1999,  as 
World  AIDS  Day.  I  invite  the  Governors  of  the  States  and  the  Conmionwealth 
of  Puerto  Rico,  officials  of  the  other  territories  subject  to  the  jurisdiction 
of  the  United  States,  and  the  American  people  to  join  me  in  reaffirming 
'  our  commitment  to  defeating  HIV  and  AIDS.  I  encourage  every  American 
to  participate  in  appropriate  commemorative  programs  and  ceremonies  in 
workplaces,  houses  of  worship,  and  other  community  centers,  to  reach  out 
to  protect  and  educate  our  children,  and  to  help  and  comfort  all  people 
who  are  living  with  HIV  and  AIDS. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
nine,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-fourth. 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  2, 
1999 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  sevices  surveys: 
BE-80;  benchmark  survey  of 
financial  sen/ices 
transactions  between  U.S. 
financial  services 
providers  and  unaffiliated 
foreign  persons;  published 
11-2-99 

COMMERCE  DEPARTMENT 
National  Ocsanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribtsean,  Gulf,  and  South 
Atlantic  fishenes — 
South  Atlantic  Region: 
fishery  management 
plans;  published  11-2- 
99 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  and  trademarit  cases: 
Copy  fees;  clarification; 
published  12-2-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Water  pollution  control: 
National  Pollutant  Discharge 
Elimination  System 
(NPDES)— 

Publicly  owned  treatment 
worljs  and  other 
treatment  worits  treating 
domestic  sewage; 
permit  application 
requirements;  published 
8-4-99 
Publicly  owned  treatment 
works  and  other 
treatment  works  treating 
domestic  sewage; 
permit  application 
requirements;  correction; 
published  8-10-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  pnjduction  aids, 
and  sanitizers — 
7■oxa-3,^0^1ia2adispiro 
-15.1.11.2)-  heneioosan- 
21-  one,2,2,4,4- 
tetrametfiyi-. 


hydrochloride,  reaction 
products;  published  12- 
2-99 
POSTAL  RATE  COMMISSION 
Practice  and  procedure: 
Library  reference  njle; 
published  12-2-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Bell;  published  10-28-99 
British  Aerospace:  published 
10-28-99 
TREASURY  DEPARTMENT 
Customs  Servica 
Merchandise,  special  classes: 
Khnwr  stone  archaeological 
material  of  Cambodia; 
import  restrictions; 
published  12-2-99 
Tariff-rate  quotas: 
Lamb  meat;  export 
certificates;  published  12- 
2-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  mari<eting  orders: 
Southern  lilinois-Eastem 
Missouri;  comments  due 
by  12-8-99;  published  12- 
1-99 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  Infants,  and 
children;  special 
supplementat  nutrition 
program — 

Local  agency  expenditure 
reports;  comments  due 
by  12-9-99;  published 
11-9-99 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Farm  mariceting  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts;  comments  due  by 
12-10-99;  published  11- 
30-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Inspection  services;  fee 
increase;  comments  due 
by  12-10-99;  published 
11-10-99 


ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPUANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Recreation  facilities; 
comments  due  by  12-8- 
99;  published  8-3-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoeptieric  Administration 
Environmental  statements, 
notice  of  intent: 
Westem  Pacific  Region; 
Exclusive  Economic  Zone; 
pelagics  fJsrieries; 
comments  due  by  12-6- 
99;  published  10-6-99 
Fishery  conservatk>n  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisfieries — 
West  coast  salmon; 
comments  due  by  12-6- 
99;  published  11-19-99 
Westem  Pacifk;  Regkxi 
pelagic  species; 
environmental  impact 
statement;  comments 
due  by  12-6-99; 
published  10-20-99 
Westem  Pacific  Region 
pelagics:  comments  due 
by  12-6-99;  published 
11-5-99 
EDUCATION  DEPARTMENT 
Elementary  arxJ  secondary 
education: 

Safe  and  Drug-Free  Schools 
and  Communities  Act 
Native  Hawaiian  Program; 
comments  due  by  12-6- 
99:  published  10-6-99 
Postsecondary  educabon: 
Teacher  Quality 
Enhancement  Grants 
Program;  comments  due 
by  12-6-99;  published  11- 
5-99 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Rate  scfiedules  filing — 
Electric  rate  schedule 
sfieets;  designatkxi 
procedures;  comments 
due  by  12-6-99; 
published  11-5-99 
Practice  and  procedure: 
FERC  Foriri  Nos.  423,  714, 
and  715;  eledronk:  filir>g; 
comments  due  by  12-6- 
99:  published  11-4-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

Arizona;  commerits  due  by 
12-8-99;  published  11-8- 
99 
California;  comments  due  by 
12-8-99;  put>lished  11-9- 
99 
Michigan;  comments  due  by 
12-9-99;  published  11-9- 
99 
North  Carolina;  comments 
due  by  12-10-99; 
published  11-10-99 
Oklahoma:  comments  due 
by  12-8-99;  published  11- 
8-99 
Tennessee;  comments  due 
by  12-6-99,  published  11- 
5-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  12-9-99;  published 
11-9-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radk)  stations:  table  of 
assignments: 

Ronda:  comments  due  by 
12-6-99;  published  10-27- 
99 
Illinois;  comments  dtje  tiy 
12-6-99;  published  10-27- 
99 
Iowa;  comments  due  by  12- 
6-99;  published  10-27-99 
Montana;  comments  due  tiy 
12-6-99;  published  10-27- 
99 
South  Dakota;  comments 
due  by  12-6-99;  published 
10-27-99 
Texas;  comments  due  by 
12-6-99;  published  10-27- 
99 
Regulatory  Flexibility  Act: 
review  of  regulations; 
comments  due  by  12-10-99; 
published  10-14-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Chiklren  and  Families 
AdmlnMndon 
ChiW  support  enforcement 
prxigram: 

Incentive  payments  and 
audit  penalties;  comments 
due  by  12-7-99;  published 
10-8-99 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of 
1996;  implementation — 
State  self-assessment 
review  and  report; 
com.Tients  due  by  12-7- 
99;  published  10-8-99 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Hearth  Care  Financing 
Administration 

Medicaid: 
Flexibility  in  payment 
methods  for  sen/ices  of 
hospitals,  nursing  facilities. 
and  intermediate  care 
facilities  for  mentally 
retarded;  comments  due 
by  12-6-99.  published  10- 
6-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Vicuna  populations  in  South 
America;  comnnents  due 
by  12-7-99;  published  9-8- 
99 
National  Wildlife  Refuge 
System; 

Land  usage;  compatibility 
policy;  comments  due  by 
12-8-99;  published  11-16- 
99 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementatton; 
comments  due  by  12-8-99; 
published  11-8-99 
LABOR  DEPARTMENT 
Employinent  Standante 
Administration 
Federal  Coal  Mine  Health  and 
Safety  Act  of  1969.  as 
amended: 

Blacit  Lung  Benefits  Act — 
Individual  claims  by 
former  coal  miners  and 
dependents  processing 
and  adjudication; 
regulations  clarification 
and  simplification; 
comments  due  by  12-7- 
99:  published  10-8-99 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
HsaWi  Rsview  Coounisston 
Procedural  rules;  comments 
due  by  12-10-99:  published 
11-10-99 
NATKMAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Central  Contractor 
Registration;  comments 
due  by  12-6-99:  published 
10*99 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste: 
independent  storage, 
licensing  requirements: 
Approved  spent  fuel  storage 
casks,  list  additions; 


comments  due  by  12-6- 
99;  published  9-22-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systents; 
comments  due  by  12-6-99; 
published  11-4-99 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
r^nautomation  mail 
processing  instructions 
and  letter  tray  label 
revisions:  comments  due 
by  12-9-99:  published  10- 
25-99 
International  Mail  Manual: 
Prtonty  Mail  Global 
Guaranteed:  enhaiKed 
expedited  service  from 
selected  U.S.  locations  to 
selected  European 
countries;  comments  due 
by  12-6-99;  published  11- 
4-99 
SMALL  BUSINESS 
ADMINISTRATION 
Business  loans; 
Certified  development 
companies;  areas  of 
operations;  comments  due 
by  12-8-99;  published  11- 
8-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  wateraays  safety: 
New  York  Harbor,  NY; 
safety  zone;  comments 
due  by  12-6-99:  published 
10-6-99 
TRANSPORTATION 
DEPARTMENT 
Fsderal  Aviation 
Administration 
Ainworthiness  directives: 
Aerospatiale;  comments  due 
by  12-9-99;  published  11- 
9-99 
AiftMS;  comments  due  by 
12-6-99:  published  11-4- 
99 
Bombardier;  comments  due 
by  12-9-99:  published  11- 
9-99 
British  Aerospace; 
comments  due  by  12-8- 
99;  published  11-8-99 
CFM  International; 
comments  due  by  12-6- 
99;  published  10-7-99 
Eurocopter  Deutschland 
GmbH;  comments  due  by 
12-7-99:  published  10-8- 
99 
Faitchild;  comments  due  tjy 
12-6-99;  published  10-6- 
99 
Foidcer;  comments  due  by 
12-8-99;  published  11-8- 


General  Electric  Co.; 
comments  due  by  12-6- 
99;  published  10-7-99 
International  Aero  Engines 
AG:  comments  due  by 
12-6-99;  published  10-7- 
99 
Pratt  &  Whitney:  comments 
due  by  12-6-99;  published 
10-7-99 
Class  E  airspace;  comments 
due  by  12-6-99;  published 
10-19-99 
Commercial  space 
transportation; 
Licensed  reentry  activities: 
financial  responsibility 
requirements;  comments 
due  by  12-6-99:  published 
10-6-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
Buy  Amenca  requirements: 
Microcomputers;  permanent 
waiver;  comments  due  by 
12-7-99;  published  10-8- 
99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  tfie  current 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  ■■PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  be  ordered 
in  '■slip  law''  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-612-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
www .  access .  gpo .  gov/nara/ 
irxlex.fitml.  Some  laws  may 
not  yet  t>e  availat)le. 

H.J.  Res.  eO/P.L.  106-105 

Malung  further  continuing 
appropriations  for  tfie  fiscal 
year  2000,  and  for  other 
purposes.  {Nov.  18.  1999;  113 
Stat.  1484) 

HJ.  Res.  83/P.L.  106-106 
Maidng  further  continuing 
appropriations  lor  the  fiscal 
year  2000,  and  for  other 
purposes.  (Nov.  19,  1999;  113 
Stat.  1485) 
S.  46a/PX.  106-107 
Federal  Financiai  Assistance 
Management  Improvement  Act 


of  1999  (Nov   20.  1999;  113 

Stat.  1486) 

H.R.  2454/P.L.  106-108 

Arctic  Tundra  Habitat 

Emergency  Consen/ation  Act 

(Nov  24,  1999;  113  Stat. 

1491) 

H.R.  2724/P.L.  106-109 

To  make  technical  corrections 

to  the  Water  Resources 

Development  Act  of  1999. 

(Nov.  24,  1999;  113  Stat. 

1494) 

S.  1235/P.L.  106-110 

To  amend  pail  G  of  title  I  ot 

the  Omnibus  Crime  Control 

and  Safe  Streets  Act  of  1968 

to  allow  railroad  police  officers 

to  attend  the  Federal  Bureau 

of  Investigation  National 

Academy  for  law  enforcement 

training.  (Nov.  24,  1999;  113 

Stat.  1497) 

H.R.  lOOfP.L.  106-111 

To  establish  designations  for 

United  States  Postal  Service 

buildings  in  Philadelphia, 

Pennsylvania.  (Nov.  29,  1999; 

113  Stat,  1499) 

H.R.  197/P.L.  106-112 

To  designate  the  facility  of  the 

United  States  Postal  Service 

at  410  North  6th  Street  in 

Garden  City.  Kansas,  as  ttie 

■CIrtford  R.  Hope  Post  Office '. 

(Nov  29.  1999;  113  Stat. 

1500) 

H.R.  3194/P.L.  106-113 

Making  consolktated 

appropriations  for  the  fiscal 

year  ending  September  30. 

2000.  and  for  other  purposes. 

(Nov.  29,  1999;  113  Stat, 

1501) 

S.  278/P.L.  106-114 

To  direct  the  Secretary  of  tfie 

Interior  to  convey  certain 

lands  to  the  county  of  Rk> 

Arriba,  New  Mexico.  (Nov.  29, 

1999;  113  Stat.  1538) 

S.  382/PJ-  106-115 

Minuteman  Missile  Natkxial 

Historic  Site  Establishment  Act 

of  1999  (Nov.  29.  1999;  113 

Stat.  1540) 

S.  139a/P.L.  106-116 

To  clarify  certain  boundaries 

on  maps  relating  to  the 

Coastal  Barrier  Resources 

System.  (Nov.  29,  1999;  113 

Stat.  1544) 

H.R.  2116/P.L.  106-117 

Veterans  Millennium  Health 

Care  and  Benefits  Act  (Nov. 

30.  1999;  113  Stat.  1545) 

H.R.  228(VP.L.  106-11S 

Veterans'  Compensation  Cost- 

of-Living  Adiustment  Act  of 

1999  (Nov,  30,  1999;  113 

Stat,  1601) 

Last  List  November  16,  1989 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv0www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notilicatksn  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to 
this  aiMress. 


itiVt 


Would  you  like 
to  know. . . 

If  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
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This  section  o*  the  FEDERAL  REGISTER 
contains  regulatory  cJocuments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents,  Prices  ot 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  ot  each  week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1630 

Privacy  Act  Regulations; 
Implementation 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  adopting  as  final  the 
Board's  proposed  rule  adding 
procedures  to  access  records  of  spouses. 
former  spouses,  and  beneficiaries  of 
Thrift  Savings  Plan  (TSP)  participants, 
DATES:  Effective  Januar\*  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Gray.  (202)  942-1662.  FAX 
(202)  942-1676. 

SUPPLEMENTARY  INFORMATION:  The  Board 
was  established  by  the  Federal 
Employees'  Retirement  System  Act  of 
1986  (FERSA),  Public  Law  99-335.  100 
Stat.  514.  which  has  been  codified,  as 
amended,  largely  at  5  U.S.C.  8351  and 
8401-8479  (1994).  to  administer  the 
TSP.  The  TSP  is  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees  which  is  similar  to  cash  or 
deferred  arrangements  established 
under  section  401  (k)  of  the  Internal 
Revenue  Code. 

On  May  7.  1990,  initial  Board 
regulations  implementing  the  Privacy 
Act  were  published  in  the  Federal 
Register  {55  FR  18851).  An  amendment 
to  these  regulations  was  published  in 
the  May  20.  1994.  Federal  Register  (59 
FR  26409).  to  allow  the  disclosure  of 
participant  records  in  response  to  a 
copy  of  an  authorization  signed  by  the 
subject  of  the  records,  instead  of  an 
original  signed  statement.  Subsequently, 
on  September  15,  1999.  the  Board 
published  a  proposed  rule  in  the 
Federal  Register  (64  FR  50012)  to  add 
procedures  to  cover  records  that  will  be 


maintained  for  spouses,  former  spouses, 
and  beneficiaries  of  Thrift  Savings  Plan 
(TSP)  participants. 

This  change  is  necessary  because  the 
Board  is  updating  its  computerized  data 
base  for  the  TSP  record  keeping  system. 
The  Board  maintains  FRTIB-1,  Thrift 
Savings  Plan  Records,  which  is  a 
Governmentwide  system  ofVecords. 
Under  the  new  TSP  record  keeping 
system,  in  addition  to  records  of 
participants.  FRTlB-1  will  include 
records  of  spouses,  former  spouses,  and 
beneficiaries  of  participants.  This 
change  adds  procedures  for  granting 
access  to  those  records.  The  Board 
received  no  comments  on  the  proposed 
rule:  therefore,  it  is  adopting  the 
proposed  rule  without  change. 

Regulatory  Flexibility  Act 

I  certih'  that  this  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
will  affect  onl\'  spouses,  former  spouses, 
and  beneficiaries  of  TSP  participants. 

Paperwork  Reduction  Act 

1  certify  that  this  amendment  does  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  section  201,  Public 
Law  104-4,  109  Stat.  48,  64,  the  effect 
of  this  regulation  on  state,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  Si  00 
million  or  more  by  any  state,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Therefore,  a 
statement  under  section  202.  109  Stat. 
48.  64—65,  is  not  required. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  the  Board 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  before 
publishing  this  rule  in  today's  Federal 
Register.  This  is  not  a  major  rule  as 
defined  at  5  U.S.C.  804(2). 


List  of  Subiects  in  5  CFR  Part  1630 

Privacy. 
Roger  W.  Mehle. 

Exf!Cuti\T  Director.  Federal  Retiwmunt  Tbnfl 
Invpstrvpnl  Board. 

For  the  reasons  set  forth  in  the 
preamble,  part  1630  of  chapter  VI  of  title 
5  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1630— PRIVACY  ACT 
REGULATIONS 

1.  The  authority  citation  for  part  1630 
continues  to  read  as  follows: 

Authority:  5  Ll.S.C.  552a. 

2.  Section  1630.2  is  amended  as 
follows: 

a.  In  paragraph  (e)  by  adding  the 
words  "or  the  record  keeper"  after  the 
word  'Board":  and 

b.  Bv  redesignating  paragraphs  (f).  (g). 
(h).(i)'.(i).(k).{l).(m).and(n)as 
paragraphs  (g).  (h).  (i).  (j).  (k).  (1).  (n).  (o). 
and  (p).  respectively,  and  by  adding 
paragraphs  (f)  and  (m)  to  read  as 
follows: 

§1630^    Definitions. 

(f)  Record  keeper  means  the  entity 
that  is  engaged  by  the  Board  to  perform 
record  keeping  services  for  the  TSP: 

(m)  TSP  participant  means  any 
individual  for  whom  a  TSP  account  has 
been  established.  This  includes  former 
pariicipants.  i.e.,  participants  whose 
accounts  have  been  closed; 
*         *         *         *         ■ 

3.  Section  1630.4  is  amended  by 
revising  paragraph  (a)(1)  and  the  chart 
which  follows  that  paragraph,  by 
redesignating  paragraphs  (a)(2).  (a)(3). 
and  (a)(4)  as  paragraphs  (a)(3],  (a)(4)  and 
(a)(5).  and  by  adding  a  new  paragraph 
(a)(2)  to  read  as  follows: 

§  1630.4    Request  for  notrfication  and 

access. 

(a)  TSP  records.  (1)  Records  on  TSP 
participants  and  the  spouses,  former 
spouses,  and  beneficiaries  of  TSP 
participants  are  maintaine'd  in  the 
Governmentwide  svstem  of  records. 
FRTlB-1,  Thrift  Savings  Plan  Records. 
A  participant  or  a  spouse,  former 
spouse,  or  benefician.'  of  a  participant 
must  make  his  or  her  inquir\-  in 
accordance  with  the  chart  set  forth  in 
this  paragraph.  The  mailing  address  of 
the  Thrift  Savings  Plan  Ser\'ice  Office  is: 
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National  Finance  Center,  PO  Box  61500. 
New  Orleans.  LA.  70161-1500. 
Telephone  inquiries  are  subject  to  the 


verification  procedures  set  forth  in 
§  1630.7.  A  written  inquiry  must 
include  the  name  and  Social  Security 


number  of  the  participant  or  of  the 
spouse,  former  spouse,  or  beneficiary  of 
the  participant,  as  appropriate. 


To  obtain  information  about  or  gain  access  to  TSP  records  about  you 


If  you  want: 

To  make  inquir>-  as  to  whether 
you  are  a  subject  of  this  sys- 
tem of  records. 


To  gain  access  to  a  record  about 
vou. 


To  leam  the  history  of  disclo- 
sures of  records  about  you  to 
entities  other  than  the  partici- 
pant's employing  agency  or  the 
Board  or  auditors  see  §1630.4 
(a)(4). 

(2)  Participants  may  also  inquire 
whether  this  system  contains  records 
about  them  and  access  certain  records 
through  the  account  access  section  of 
the  TSP  Web  site  and  the  ThriftLine  (the 
TSP's, automated  telephone  system).  The 
TSP  Web  site  is  located  at  www.tsp.gov. 
To  use  the  TSP  ThriftLine.  the 
participant  must  have  a  touch-tone 
telephone  and  call  the  following 
number  (504)  255-8777.  The  following 
information  is  available  on  the  TSP  Web 
site  and  the  ThriftLine:  account  balance; 
available  loan  amount;  the  status  of  a 
monthly  withdrawal  payment:  the 
current  status  of  a  loan  or  withdrawal 
application;  and  an  interfund  transfer 
request.  To  access  these  features  the 
participant  will  need  to  provide  his  or 
her  SSN  and  PIN. 


§1630.5    {Amended] 

4.  Section  1630.5  is  amended  in 
paragraphs  (a)  and  (b)  by  adding  the 
words  "or  the  TSP  record  keeper"  after 

the  word  "Board", 

§1630.6    tAmended] 

5.  Section  1630.6  is  amended  in 
paragraph  (a)  by  removing  at  the  end  of 
the  first  sentence  the  phrase  "by  the 
Board'. 

6.  Section  1630.7  is  amended  as 
follows: 


If  you  are  a  participant  who  is  a  current  Federal  employee: 
Call  or  write  to  your  employing  agency  in  accordance 
with    agency    procedures    for    personnel   or    payroll 
records. 


Call  or  write  to  your  employing  agency  to  request  ac- 
cess to  personnel  and  payroll  records  regarding  the 
agency's  and  the  participant's  contributions,  and  ad- 
justments to  contributions,  t^ll  or  write  to  the  TSP 
record  keeper  to  gain  access  to  loan  status  and  repay- 
ments, earnings,  contributions  allocation  elections, 
interfund  transfers,  and  withdrawal  records. 

Write  to  TSP  record  keeper  


If  you  are  a  [>articipant  who  has  sep- 
arated from  Federal  employment  or 
a  spouse,  former  spouse,  or  bene- 
ficiary: 
Call  or  write  to  TSP  record  keep- 
er. 
Call  or  write  to  TSP  record  keep- 


Write  to  TSP  record  keeper. 


a.  In  paragraph  (a),  by  adding  the 
words  "or  record  keeper  designee."  after 
the  words  "Privacy  Act  Officer"  in  the 
third  sentence;  b.  In  paragraph 

Cb),  by  adding  the  words  "or  record 
keeper  designee."  after  the  words 
"Privacy  Act  Officer"  in  the  second 
sentence;  and  c.  By  revising  paragraph 

(c)  to  read  as  follows: 

§1630.7    Identification  requirements. 

(c)  By  telephone.  (1)  Telephone 
identification  procedures  apply  only  to 
requests  from  participants  and  spouses, 
former  spouses,  or  beneficiaries  of 
participants  for  information  in  FRTlB-1. 
Thrift  Savings  Plan  Records,  which  is 
retrieved  by  their  respective  Social 
Security  nimibers. 

(2)  A  participant  or  a  spouse,  former 
spouse,  or  beneficiary  of  a  pariicipant 
must  identify  himself  or  herself  by 
providing  to  the  record  keeper  designee 
his  or  her  name.  Social  Security 
number,  and  any  other  information 
requested.  If  the  record  keeper  designee 
determines  that  any  of  the  information 
provided  by  telephone  is  incorrect,  the 
requester  will  be  required  to  submit  a 
request  in  writing. 

(3)  A  participant  may  also  access  the 
TSP  Web  site  or  call  the  TSP  ThriftLine 
to  obtain  account  information.  These 
systems  require  the  participant's  Social 


Security  number  and  PIN.  Because  a 
PIN  is  required  to  use  these  featiu^s, 
they  are  not  available  to  former 
participants,  whose  PINs  are  canceled 
when  their  accounts  are  closed. 

§1630.8    [Amended] 

7.  Section  1630.8  is  amended  as 
follows: 

a.  In  paragraph  (a],  by  removing  the 
second  sentence; 

b.  In  paragraph  Cb)(l).  by  adding  the 
words  "or  the  record  keeper"  after  the 
word  "Board";  and 

c.  In  paragraph  (b)(5).  by  adding  the 
words  "or  the  record  keeper"  after  the 
word  "Board"  in  the  first  sentence,  and 
by  adding  the  words  "or  record  keeper 
designee"  after  the  words  "Privacy  Act 
Officer"  in  the  second  sentence. 

§1630.11    [Amended] 

8.  Section  1630.11  is  amended  as 
follows: 

a.  In  paragraph  (a)(1),  by  adding  the 
following  sentence  at  the  beginning  of 
the  paragraph: 

(a)  *   '   *  (1)  A  spouse,  former  spouse 
or  beneficiary  of  a  TSP  participant  who 
wants  to  correct  or  amend  his  or  her 
record  must  write  to  the  TSP  record 
keeper.  •   •   * 

b.  In  paragraph  (a)(1)  by  revising  the 
chart  to  read  as  follows: 
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To  correct  or  amend  a  TSP  record 

If  you  are  a  participant  who  is  a  current  Fed-  If  you  are  a  {lartir.ipani  who  has  separated 
era!  employee  write  lo:  from  Fedural  employrnent  write  to: 

Wrile  lo  your  employing  agency  Write  to  TSP  record  keeper. 

Write  lo  your  employing  agency  Write  to  your  former  employing  agency 

Write  to  TSP  record  keeper  Write  to  TSP  recorfj  keeper. 


If  the  type  of  record  is: 

Personnel  or  personal  records  (e.g..  age. 
address.  Social  Security  number,  date 
of  birth). 

The  agency's  and  the  participant's  con- 
tributions, and  adjustments  to  con- 
tributions. 

Earnings.  investment         allocation, 

interfund  transfers.  loans.  loan  repay- 
ments, and  withdrawals. 

c.  In  paragraph  (a)(3),  by  removing  the 
following  language  from  the  first 
sentence,  "the  procedures  set  forth  for 
agencies  and  the  Board  (including  the 
TSP  Service  Office  which  is  the  Board's 
recordkeeper)  in';  and 

d.  In  paragraph  {a)(5).  by  revising  the 
last  two  sentences  to  read  as  follows: 

(a)*   '    * 

(5)  *   *   *  The  employing  agency  also 
has  custody  of  the  election  form  (which 
is  maintained  in  the  Official  Personnel 
Folder).  Requests  for  amendment  or 
correction  of  records  described  in  this 
paragraph  should  be  made  to  the 
employing  agency. 


§1630.14    [Amendedl 

9.  Section  1630.14  is  amended  in 
paragraph  (c)  by  adding  the  words  "or 
the  record  keeper"  after  the  word 
"Board"  in  the  first  sentence. 

§1630.16    lAmended] 

10.  Section  1630.16  is  amended  in 
paragraph  (d)(1)  by  adding  the  words 
"to  be"  after  the  word  "amount'. 

§1630.2, 1630.4, 1630.6, 1630.11. 1630.12 
and  1 630. 1 6    [Amended] 

11.  The  words  "Thrift  Savings  Plan 
Service  Office",  "TSP  Ser\'ice  OiSce" 
and  "Head,  TSP  Service  Office"  are 
revised  lo  read  "record  keeper"  in  the 
following  sections: 

1630. 2(n): 

1630.4(a)(3)  in  all  three  sentences; 
1630.6(a)  in  sentence  two: 
1630.11(a)(2); 

1630.12(a)  in  sentences  one  and  two; 
and  1630.16(c). 

§1630.6  and  1630.10    [Amended] 

12.  The  words  "Head.  TSP  Service 
Office,  or  designee"  are  revised  to  read 
"record  keeper  designee"  in  the 
following  sections: 

01630.6(a)  in  sentence  one: 
1630.10(a):  and 
1630.10(a)(1). 

•     .     •     <t     . 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  78 

[Docket  No.  99-051-2) 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Kansas 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Afftrmation  of  interim  rule  as 
tinal  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  tiie  brucellosis  regulatioiis 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
Kansas  from  Class  A  to  Class  Free.  We 
have  determined  that  Kansas  meets  the 
standards  for  Class  Free  status.  The 
interim  rule  relieved  certain  restrictions 
on  the  interstate  movement  of  cattle 
from  Kansas. 

DATES:  The  interim  rule  became 
effective  on  July  1,  1999. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Or. 
Valerie  Ragan.  St.-nior  Staff  Veterinarian. 
National  Animal  Health  Programs.  VS. 
APHIS.  4700  River  Road  Unit  43, 
Riverdale.  MD  20737-1231;  (301)  734- 
7708. 
SUPPlfMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  July  1 . 
1999.  and  published  in  the  Federal 
Register  on  luly  8.  1999  (64  PR  36775- 
36777.  Docket  No.  99-051-1).  we 
amended  the  brucellosis  regulations  in 
9  CFR  part  78  by  removing  Kansas  from 
the  list  of  Class  A  States  or  areas  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  States  or  areas  in  §  78.41(a). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  7. 1999.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 


rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 
Executive  Orders  1 2372  and  1 2988.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  bv  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle.  Hogs. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  78  and 
that  was  piiblished  at  64  FR  36775- 
36777  on  July  8.  1999. 

Authority:  21  U.S.C.  nl-n4n-l.  IHg. 
115,1!7,  120.  121,123-126.  t34b.  and  134f: 
7  CFR  2.22.  2.80.  and  371.2(d). 

Done  in  Washington.  DC.  thJK  29tfa  day  of 
November  1999. 
.Bobby  R,  Acord, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Scn'ice. 
IFR  Doc.  99-3 1 372  Filed  12-2-99:  8:45  am) 
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DEPARTME^f^  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
(Docket  No.  9S-1 19-2] 

Change  in  Disease  Status  o( 
Liechtenstein  Because  of  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\'ice,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  added  Liechtenstein  to  the  list  of 
regions  where  bovine  spongiform 
encephalopathy  exists.  We  took  this 
action  because  bovine  spongiform 
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encephalopathy  was  detected  in  two 
bovine  animals  in  Liechtenstein.  The 
effect  of  the  interim  rule  was  to  prohibit 
or  restrict  the  importation  of  ruminants 
that  have  been  in  Liechtenstein  and 
meat,  meat  products,  and  certain  other 
products  of  ruminants  that  have  been  in 
Uechlenslein.  The  interim  rule  was 
necessan'  to  reduce  the  risk  that  bovine 
spongiform  encephalopathy  could  be 
introduced  into  the  United  States. 
EFFECnve  DATE:  The  interim  rule 
became  effective  on  December  18.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
r.ar\'  Colgrove.  Chief  Staff  Veterinarian. 
National  Center  for  Import  and  Export. 
VS.  APHIS.  4700  River  Road  Unit  38, 
Riverdale.  MD  20737-1231;  (301)  734- 
8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  December 
18.  1998,  and  pubhshed  in  the  Federal 
Register  on  December  24, 1998  (63  TO 
71209-71210.  Docket  No.  98-119-1).  we 
amended  the  regulations  in  9  CFR  part 
94  by  adding  Liechtenstein  to  the  list  in 
§  94. 18(a)(1)  of  regions  where  bovine 
spongiform  encephalopathy  (BSE) 
exists.  We  took  this  action  because  BSE 
was  detected  in  two  bovine  animals 
bom  in  Liechtenstein. 

We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending 
February  22, 1999.  We  received  one 
comment  by  that  date.  The  comment 
was  from  an  individual  who  did  not 
oppose  adding  Liechtenstein  to  the  list 
of  regions  where  BSE  exists  but 
expressed  the  opinion  that,  at  this  time, 
animals  and  animal  products  derived 
from  animals  should  be  banned  from 
importation  into  the  United  States  until 
techniques  are  developed  that  will 
inactivate  transmissible  spongiform 
encephalopathy  (TSE)  agents,  including 
BSE.  The  commenter  also  stated  that  the 
exporting  country's  regulations  should 
be  equal  to  or  stronger  than  ours,  and 
the  countr\''s  animal  population  should 
be  TSE-free.  In  addition,  the  commenter 
raised  issues  regarding  human  health 
and  the  labeling  of  certain  animal 
products.  These  comments  are  outside 
the  scope  of  this  rulemaking. 

We  currently  prohibit  or  restrict  the 
importation  of  ruminants,  ruminant 
meal  and  meat  products,  and  certain 
other  ruminant  products  from  regions 
where  BSE  is  known  to  exist  and  from 
regions  where  we  believe  BSE  may 
exist.  This  rulemaking  added 
Liechtenstein  to  the  list  of  those  regions. 
If  we  determine  that  other  changes  to 
our  regulations  are  necessary  to  prevent 
the  introduction  of  BSE  into  the  United 
States,  we  will  publish  another 


document  in  the  Federal  Register  for 
public  comment. 

Therefore,  for  the  reasons  given  in  the 
interim  rule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  Final 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  1 2866 
and  12988  and  the  Paperwork 
Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  regulations  by  adding 
Liechtenstein  to  the  list  of  regions 
where  BSE  exists.  We  took  this  action 
because  BSE  was  detected  in  two  bovine 
animals  in  Liechtenstein.  The  effect  of 
the  interim  rule  was  to  prohibit  or 
restrict  the  importation  of  ruminants 
that  have  been  in  Liechtenstein  and 
meat,  meat  products,  and  certain  other 
products  of  ruminants  that  have  been  in 
Liechtenstein.  The  interim  rule  was 
necessary  to  reduce  the  risk  that  BSE 
could  be  introduced  into  the  United 
States. 

The  following  analysis  addresses  the 
economic  effect  of  this  rule  on  small 
entities,  as  required  by  the  Regulatory 
Flexibility  Act 

BSE  is  a  slowly  progressing,  fatal, 
degenerative  disease  that  affects  the 
central  nervous  system  of  cattle.  The 
disease  was  first  diagnosed  in  1986  in 
Great  Britain,  where  it  is  sometimes 
called  "mad  cow  disease."  Infected 
animals  may  display  changes  in 
temperament,  abnormal  posture, 
incoordination  and  difficulty  in  rising, 
decreased  milk  production,  and  loss  of 
body  condition  despite  continued 
appetite.  The  causative  agent  of  BSE  is 
not  completely  characterized,  and  there 
is  no  treatment  for  the  disease.  At  this 
time,  the  disease  is  not  known  to  exist 
in  the  United  States.  There  is  no  vaccine 
to  prevent  BSE  nor  is  there  a  test  to 
detect  the  disease  in  live  animals.  Given 
these  factors,  the  import  restrictions 
imposed  by  the  interim  rule  are  the 
most  effective  means  available  for 
ensuring  that  BSE  does  not  enter  the 
United  States  from  Liechtenstein. 

Preventing  the  introduction  of  BSE 
into  the  United  States  is  critical.  BSE 
has  the  potential  to  cause  severe 
economic  hardship  for  the  U.S. 
livestock  industry.  Great  Britain's 
experience  with  the  disease  provides  an 
insight  into  how  damaging  BSE  can  be 
lo  livestock.  Between  November  1986 
[when  BSE  was  first  diagnosed  in  Great 
Britain)  and  May  1996,  an  estimated 


160,540  head  of  cattle  in  approximately 
33,455  herds  were  diagnosed  with  BSE 
in  Great  Britain.  The  epidemic  peaked 
there  in  January  1993,  with  almost  1,000 
new  cases  per  week.  All  of  the  animals 
in  Great  Britain  showing  signs  of  BSE. 
most  of  which  were  dairy  cows  between 
3  and  .'j  years  of  age,  were  destroyed. 

If  BSE  were  introduced  into  the 
United  States,  livestock  losses  would 
likely  be  much  greater  than  in  Great 
Britain  because  the  United  States  raises 
more  cattle.  However,  assuming  the 
same  number  of  cattle  losses  in  the 
United  States  as  in  Great  Britain 
(160,540),  the  introduction  of  BSE  into 
the  United  States  would  cost  U.S. 
livestock  producers  S189  million,  based 
on  the  October  1998  price  of  SI. ISO  per 
head  for  dairy  cows.  The  $189  million 
figure  does  not  include  higher 
production  costs  that  would  likely  be 
incurred  by  U.S.  producers  due  to  the 
presence  of  the  disease. 

U.S.  export  and  consumer  markets 
would  also  be  affected.  The  United 
States  currently  restricts  the  importation 
of  live  ruminants  and  ruminant 
products  from  all  regions  where  BSE  is 
known  to  exist  and  h'om  regions  that 
present  an  undue  risk  of  introducing 
BSE  into  the  United  States  due  to 
import  requirements  that  are  less 
restrictive  than  those  that  would  be 
acceptable  for  import  into  the  United 
States  and/or  because  of  inadequate 
surveillance.  Presumably,  if  BSE  were 
introduced  into  the  United  States,  other 
regions  would  adopt  similar  restrictions 
on  the  exportation  of  live  ruminants  and 
ruminant  products  from  the  United 
States.  Such  restrictions  by  other 
regions  would  be  devastating 
economically.  In  1997.  for  example,  the 
dollar  value  of  U.S.  exports  of  both 
ruminants  (bovine,  sheep,  and  goats) 
and  ruminant  products  (bovine,  sheep, 
lamb,  and  goat  meat  and  bovine,  sheep, 
and  goat  offal)  was  more  than  S3.1 
billion.  Those  export  sales  could  be  lost 
in  their  entirety.  Consumers  could  incur 
higher  costs  due  to  higher  prices  for 
ruminant  products  and  increased  prices 
for  competitive  products,  such  as 
poultry. 

We  expect  that  restricting  the 
importation  of  live  ruminants  and 
ruminant  products  from  Liechtenstein 
will  have  little  or  no  effect  on  U.S. 
consumers.  No  ruminants,  ruminant 
meat,  or  ruminant  offal  were  imported 
into  the  United  Stales  from 
Liechtenstein  in  the  last  5  years.  Total 
imports  into  the  United  States  of 
ruminant  moat  in  1997  had  a  value  of 
more  than  $1.6  billion.  Because 
Liechtenstein  is  not  a  significant  supply 
source  of  ruminants  and  ruminant 
products  for  the  U.S.  market. 
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restrictions  on  imports  from 
Liechtenstein  should  not  have  a 
significant  effect  on  consumer  prices  in 
the  United  Slates. 

Placing  Liechtenstein  on  the  list  of 
regions  where  BSE  is  known  to  exist 
also  restricts  the  importation  of  bones, 
products  made  from  bone  meal,  blood 
meal,  meat  meal,  offal,  fat,  glands,  and 
serum  from  ruminants  from  this  region. 
Little  economic  effect  should  be 
associated  with  any  of  these  restrictions. 
Further,  the  importation  into  the  United 
Stales  of  any  pet  or  animal  feed  from 
Liechtenstein  that  may  contain 
ruminant  products  is  restricted  as  a 
result  of  this  action.  The  United  States 
has  imported  dog  and  cat  food  from 
Liechtenstein  since  1995.  In  1997,  total 
imports  of  dog  and  cat  food  into  the 
United  States  had  a  value  of  more  than 
S149  million:  of  this,  only  $52,191 
worth  was  imported  from  Liechtenstein. 
Therefore,  we  expect  that  there  will  be 
very  little  or  no  effect  on  U.S. 
consumers  as  a  result  of  this  restriction. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  signiff  cant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBfTED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  94  and 
that  was  published  at  63  FR  71209- 
71210  on  December  24, 1998. 

Authority:  7  U.S.C.  147a,  150ee,  161. 1B2, 
and  450;  19  U.S.C.  1306:  21  U.S.C.  111.  114a. 
134a.  134b,  134c,  134r.  136,  and  136a:  31 
U.S.C.  9701:  42  U.S.C.  4331  and  4332:  7  CFR 
2.22.  2.80.  and  371.2|d). 

Done  in  Washington,  DC.  this  23rd  day  of 
November  1999. 
Craig  A.  Reed, 

Administrator.  Animal  and  Plant  Health 
Insptxtion  Sen'ictt. 
IFR  Doc.  99-31344  FUed  12-2-99:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 

[Docket  No.  98-052-2] 

Veterinary  Services  User  Fees: 
Biosecurity  Level  Three  Latx>ratory 
Inspection  Fee 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  existing 
user  fees  for  the  inspection  for  approval 
of  biosecurity  level  three  laboratories. 
Existing  user  fees  require  biosecurity 
level  three  laboratories  to  pay  user  fees 
for  inspection  based  on  hourly  rates.  We 
are  replacing  the  hourly  rates  for  this 
specific  ser\'ice  with  a  flat  rate  user  fee 
that  would  cover  all  the  costs  of 
inspection  related  to  approving  a 
laboratory  for  handling  one  defined  set 
of  organisms  or  vectors.  We  are  taking 
this  action  in  order  to  ensure  that  tho 
user  fees  cover  our  costs. 
EFFECTIVE  DATE:  lanuary  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
operations  for  Veterinary  Ser\'ices. 
contact  Ms.  Louise  Lothery. 
Administrative  Officer.  Management 
Support  Staff,  VS,  APHIS.  4700  River 
Road  Unit  44.  Riverdale,  MD  20737- 
1231:  (301)  734-7517. 

For  information  concerning  rate 
development  of  the  proposed  user  fee, 
contact  Ms.  Donna  Ford,  Section  Head, 
Financial  Systems  and  Services  Branch, 
Budget  and  Accounting  Service 
Enhancement  Unit,  MRPBS.  APHIS. 
4700  River  Road  Unit  54.  Riverdale.  MD 
20737-1232:  (301)  734-8351. 
SUPPLEMENTARY  INFORMATION: 

Background 

User  fees  to  reimburse  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  the  costs  of  providing  veterinary 
diagnostic  services  and  import-  and 
export-related  services  for  live  animals 
and  birds  and  animal  products  are 
contained  in  9  CFR  part  130.  Section 
130.8  lists  miscellaneous  flat  rate  user 
fees.  Section  1 30.9  lists  the  hourly  rate 
user  fees  charged  for  APHIS'  import  or 
entry  services,  including  inspection  of 
laboratories  within  the  United  States. 

On  lulv  14.  1999,  we  published  in  the 
Federal  Register  (64  FR  37903-37905. 
Docket  No.  98-052-1 )  a  proposal  to 
amend  the  existing  user  fees  for  the 
inspection  for  approval  of  biosecurity 
level  three  laboratories.  Existing  user 
fees  require  biosecurity  level  three 


laboratories  lo  pay  user  fees  for 
inspection  based  on  hourly  rates.  We 
proposed  to  replace  the  hourly  rates  for 
tliis  specific  service  with  a  flat  rale  user 
fee  that  would  cover  all  the  costs  of 
inspection  related  lo  approving  a 
laboratory  for  handling  one  defined  set 
of  organisms  or  vectors. 

We  solicited  comments  concerning 
nur  proposal  for  60  days  ending 
September  13.  1999.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  proposed  rule,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Oder  12866.  The  rule  has 
been  determined  to  be  not  significant  for  - 
the  purposes  of  Executive  Order  1 2866 
and,  therefore,  has  not  been  reviewed  bv 
the  Office  of  Management  and  Budget. 

In  accordance  wflh  5  U.S.C.  604.  we 
have  performed  a  final  regulatory 
flexibility  analysis,  which  is  set  out 
below,  regarding  the  economic  effects  of 
this  rule  on  small  entities. 

User  fees  to  reimburse  APHIS  for  the 
costs  of  providing  veterinarv'  diagnostic 
services  and  import-  and  export-related 
services  for  live  animals  and  birds  and 
animal  products  are  contained  in  9  CFR 
part  130.  Prior  lo  the  effective  date  of 
this  rule.  APHIS  charged  user  fees  for 
the  inspection  of  biosecurity  level  three 
laboratories  under  the  hourly  rate  user 
fees  contained  in  §  130.9. 

APHIS  inspects  several  laboratories  in 
the  United  States  that  conduct 
biosecurity  level  three  research  on  high- 
risk  organisms  and  vectors.  Under  the 
hourly  rate  user  fees,  laboratories  pay  an 
average  of  S462  for  inspections  required 
to  be  approved  to  handle  a  defined  set 
of  organisms  or  vectors.  The  average 
actual  cost  of  providing  this  service, 
including  the  cost  of  air  travel  and 
lodging  necessary  to  inspect  certain 
laboratories,  is  S977  per  laboratory. 
APHIS  has  not  been  able  to  recover  all 
costs  of  inspection  associated  with 
approving  these  laboratories  under  the 
hourly  rate  user  fee  structure  because 
the  regulations  only  provide  for  6  hours 
of  ground  travel. 

"Therefore,  we  are  amending  the 
regulations  in  §  130.6  by  establishing  a 
flat  rate  user  fee  of  S977  for  this  service, 
which  would  cover  the  average  cost  of 
inspection  related  to  approving  a 
laboratorv'  to  handle  one  defined  set  of 
organisms  or  vectors.  The  flat  rate  user 
fee  will  enable  all  laboratories  to  know 
in  advance  what  costs  they  will  incur 

We  arrived  at  the  flat  rale  user  fee  by 
using  the  average  of  the  number  of 
hours  required  for  an  APHIS  inspector 
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to  complete  an  inspection,  travel  costs 
(including  airfare  and  lodging,  wlien 
appropriate),  per  diem,  and 
miscellaneous  travel  expenses. 

Effects  on  Small  Entities 

Under  Small  Business  Administration 
(SBA)  guidelines,  a  biosecurity  level 
three  laboratory  with  less  than  SS 
million  in  annual  sales  is  considered  a 
small  entity.  All  of  the  laboratories  we 
inspect  are  small  entities. 

We  anticipate  that  the  economic 
effects  of  this  rule  on  these  laboratories 
will  be  minimal.  An  informal  survey  of 
several  of  the  affected  laboratories 
revealed  that  in  some  cases  inspection 
costs  at  laboratories  are  charged  directly 
to  a  client  if  the  client  requested 
analysis  of  the  particular  organism  or 
vector  for  which  the  inspection  was 
undertaken.  However,  in  most  cases, 
laboratories  pay  for  inspections  with 
overhead  funds  from  their  operating 
budget.  There  are  two  types  of 
biosecurity  level  tliree  laboratories  that 
we  inspect.  Some  laboratories  are 
privately  owned,  for-profit  enterprises 
that  charge  clients  fees  to  use  the 
laboratory  to  research  biosecurity  level 
three  organisms  or  vectors.  These 
laboratories  typically  bill  their  clients 
for  the  cost  of  APHIS'  inspection  service 
and,  therefore,  are  not  directly  affected 
by  the  cost  of  inspections. 

Other  laboratories  are  publicly  owned 
and  are  attached  to  universities  or 
govermnent  agencies.  These  laboratories 
typically  include  anticipated  APHIS 
inspection  costs  in  their  yearly  budgets. 
We  do  not  have  the  data  to  assess  the 
effect  of  the  rate  change  on  these 
laboratories.  On  average,  laboratories  are 
inspected  twice  a  year.  However,  a 
laboratory  working  with  many  different 
types  of  organisms  could  be  subject  to 
additional  inspections. 

In  our  proposal,  we  solicited 
comments  on  the  potential  effects  of  the 
proposed  action  on  small  entities.  In 
particular,  we  sought  data  and  other 
information  to  help  us  better  determine 
what  effects,  if  any.  this  rule  would  on 
the  small  entities  mentioned  above.  We 
received  no  comments  on  the  proposed 
rule. 

Alternatives  Considered 

In  developing  this  rule,  we 
considered:  (1)  Making  no  changes  to 
our  existing  method  of  recovering  costs 
for  inspecting  biosecurity  level  three 
laboratories;  (2)  charging  laboratories 
the  exact  costs  incurred  during  each 
individual  inspection,  including  costs  of 
travel  and  lodging:  or  (3)  charging  a  flat 
rate  user  fee  for  the  inspection  of 
biosecurity  level  three  laboratories. 


We  rejected  the  first  alternative 
because,  if  we  made  no  changes  to  the 
regulations,  we  would  continue  to  be 
unable  to  recover  all  of  the  costs 
associated  with  the  inspection  of 
biosecurity  level  three  laboratories.  AH 
costs  to  APHIS  for  providing  this  service 
must  be  recovered  solely  through  user 
fees;  there  is  no  other  form  of  funding 
available  to  us  that  would  cover  this 
service. 

We  also  rejected  the  second 
alternative,  in  which  each  laboratory 
would  be  charged  the  exact  cost  of 
inspection,  including  travel  and  lodging 
for  APHIS  personnel.  We  believe  it  is 
unfair  to  charge  certain  customers 
higher  fees  than  others  simply  because 
a  qualified  APHIS  inspector  may  not  be 
stationed  nearby.  We  believe  that  the 
fairest  method  of  charging  customers  for 
this  service  is  through  a  flat  rate  user 
fee. 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  130 

Animals.  Birds.  Diagnostic  reagents. 
Exports,  Imports,  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Tests. 

Accordingly,  we  are  amending  9  CFR 
part  130  as  follows: 

PART  130— USER  FEES 

1.  The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5542:  7  U.S.C.  1622:  19 
U.S.C  1306:  21  U.S.C.  102-105.  Ill,  114, 
114a.  134a,  134c,  134d,  134f,  136,  and  136a: 


31  U.S.C.  3701.  3716.  3717.  3719,  and  3720A: 
7  CFR  2.22.  2.80,  and  371.2(d). 

2.  In  §  130.1,  a  definition  for 
"biosecurity  level  three  laboratory"  is 
added  in  alphabetical  order  to  read  as 
follows: 

J  130.1    Definitions. 

■         Ik        •        •        • 

Biosecurity  level  three  laboratory.  A 
laboratory  or  production  facility  that 
works  with  foreign  or  domestic  animal 
disease  agents,  organisms,  or  vectors 
that  spread  by  aerosol  route  and  that 
have  serious  or  lethal  effects,  therefore 
requiring  special  biocontainment 
measures. 
•        •        •        •        * 

3.  In  §  130.8,  paragraph  (a),  the  table 
is  amended  by  adding  a  new  entry  in 
alphabetical  order  to  read  as  follows: 

f  1 30.8    User  fees  for  oltter  services. 

(a)*  •  • 


Sen/tce 


Inspection  for  ap- 
proval of  biosecu- 
rity level  three  lab- 
oratories. 


User  lee 


S977.00  for  all  costs 
of  inspection  re- 
lated 10  approving 
ttie  laboratory  for 
handling  one  de- 
fined set  of  orga- 
nisms or  vectors. 


4.  In  §  130.9,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  1 30.9    Hourly  user  fees  for  Imporl  or 
entry  services. 

(a)  User  fees  for  import  or  entry 
services  listed  in  paragraphs  (a)(1) 
through  (a)(S)  of  this  section,  except 
those  services  covered  by  flat  rate  user 
fees  elsewhere  in  this  part,  will  be 
calculated  at  S56.00  per  hour,  or  S14.00 
per  quarier  hour,  with  a  minimum  fee 
of  $16.50,  for  each  employee  required  to 
perform  the  service.  The  person  for 
whom  the  service  is  provided  and  the 
person  requesting  the  service  are  jointly 
and  severally  liable  for  payment  of  these 
user  fees  in  accordance  with  §§130.50 
and  130.51. 
•         •         *        *         * 

Done  in  Washington,  DC,  this  29th  day  of 
November  1999. 
Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  99-31371  Filed  12-2-99;  8:45  ami 
BIUINO  COOE  341I)-M-U 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Pan  130 

[Docket  No.  98-004-1) 

Veterinary  Services  User  Fees 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule, 

SUMMARY:  We  are  making 
miscellaneous,  nonsubstantive  changes 
to  the  Veterinary  Ser\'ices  user  fee 
regulations.  We  are  clarifj'ing  wording 
in  the  regulations  to  make  the  user  fee 
regulations  easier  to  understand  and 
follow.  We  are  also  combining  all  pet 
bird  user  fees  into  one  section  in  order 
to  make  them  easier  to  find  and 
consistently  apply.  These  changes  will 
make  it  easier  to  look  up  user  fee  rates 
and  related  information. 
EFFECTIVE  DATE:  November  29.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
operations  for  Veterinan'  Services, 
contact  Ms.  Louise  Lother)'.  Director. 
Management  Support  Staff.  VS,  APHIS. 
4700  River  Road  Unit  44,  Riverdale,  MD 
20737-1231;  (301)  734-7517. 

For  information  concerning  user  fees, 
contact  Ms.  Donna  Ford,  Section  Head, 
Financial  Systems  and  Services  Branch. 
Budget  and  Accounting  Service 
Enhancement  Unit,  MRPBS.  APHIS, 
4700  River  Road  Unit  54,  Riverdale,  MD 
20737-1232;  (301)  734-8351. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  130 
(referred  to  below  as  the  regulations) 
specify  user  fees  for  services  provided 
by  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  for  animals 
and  birds,  animal  products,  germ  plasm, 
and  organisms  and  vectors.  We  have 
reviewed  the  regulations  and  found 
some  obsolete,  redundant,  and 
confusing  items.  We  are  updating  and 
clarifying  the  regulations  as  explained 
below  to  resolve  these  problems.  These 
editorial  changes  will  not  change  the 
user  fee.rates. 

Animal  Quarantine  Facilities 

Section  130.2  of  the  regulations  lists 
the  user  fees  which  must  be  paid  for 
each  animal  or  bird  quarantined  in  an 
APHIS-owned  or  -operated  animal 
import  center  or  other  quarantine 
facility.  The  current  title,  "User  fees  for 
individual  animals  and  certain  birds 
quarantined  in  APHIS  Animal  Import 
Centers."  implies  that  our  charges  are 


limited  to  those  quarantine  facilities 
specifically  defined  as  animal  import 
centers  in  9  CFR  130.1.  In  order  to 
clarify  IhaT  APHIS'  user  foes  apply  at  all 
APHIS-owned  or  -supervised  animal 
quarantine  facilities,  we  are  changing 
the  title  of  §  130.2  to  "User  fees  for 
individual  animals  and  certain  birds 
quarantined  in  APHIS-owned  or 
-operated  animal  quarantine  facilities, 
including  APHIS  Animal  Import 
Centers." 

User  Fees  Along  the  United  Stales- 
Mexico  Border 

Section  1 30.6  of  the  regulations  Usts 
user  fees  for  import  or  entry  services  for 
live  animals  at  land  border  poris  along 
the  United  States-Mexico  border.  The 
categories  for  the  different  types  of  live 
animals  are:  feeder:  slaughter:  horses, 
other  than  slaughter;  in-bond  or  in 
transit;  and  any  ruminants  not  covered 
by  the  other  categories  listed.  There  has 
been  some  confusion  among  persons 
who  receive  ser\'ices  as  to  which 
category  applies  to  breeder  ruminants, 
such  as  breeding  cattle.  Breeder 
ruminants  fall  under  the  category  of 
"Any  ruminants  not  covered  above."  To 
clarif)'  this,  we  are  amending  §  130.6  by 
specifically  adding  breeder  ruminants  in 
the  category'  of  any  ruminant  not 
covered  by  the  other  categories  listed. 

Pel  Bird  User  Fees 

Section  130.8  of  the  regulations  lists 
user  fees  for  services  that  are  not 
specifically  addressed  elsewhere  in  pari 
130.  This  list  includes  fees  for  pet  birds, 
except  pet  birds  of  U.S.  origin  entering 
the  United  Slates  from  Canada.  Section 
130.10  lists  the  user  fees  for  pet  birds 
quarantined  in  APHIS-owned  or 
-super\ised  quarantine  facilities.  We  are 
consolidating  all  pel  bird  user  fees  into 
§  130.10.  Moving  the  fees  pertaining  to 
pet  birds  from  §  130.8  into  §  130.10  will 
make  it  easier  to  find  all  the  pet  bird 
user  fees.  We  are  also  changing  the  title 
of  §  130.10  to  "User  fees  for  pet  birds." 

Endorsing  Export  Health  Certificates 

Section  130.20  of  the  regulations  lists 
the  user  fees  we  charge  for  endorsing 
export  health  certificates.  The  section 
currently  lists  user  fees  for  endorsing 
certificates  for  x'arious  animals  and 
animal  products.  It  also  has  a  user  fee 
for  "Other  endorsements  or 
certifications."  There  has  been 
confusion  as  to  which  user  fee  applies 
for  certifications  for  nonanimal 
products.  For  example,  if  requested,  we 
endorse  export  health  certificates  for 
grain  shipments  to  certify  that  the  grain 
shipments  are  free  from  specified 
diseases.  We  ciurently  charge  the  same' 
user  fee — the  "Animal  products"  fee — 


for  endorsing  an  export  health 
certificate  for  a  nonanimal  product  as 
we  do  for  endorsing  a  certificate  for  an 
animal  product.  Therefore,  we  are 
amending  §  1  :in.20  to  clarify  this  by 
changing  the  user  fee  category  "Animal 
products  "  to  read  "Animal  and 
nonanimal  products." 

The  user  fees  listed  in  §  130.20  are 
broken  down  into  two  categories.  In 
§  130.20.  paragraph  (a)  lists  user  fees  for 
endorsing  export  health  certificates  that 
do  not  require  verification  of  tests  or 
vaccinations;  §301.20(b)(1|  lists  user 
fees  for  endorsing  export  health 
certificates  that  do  require  verification 
of  tests  or  vaccinations.  Among  tbe  user 
fees  listed  in  §  130.20(a)  is  a  fee  for 
endorsing  export  health  certificates  for 
"nonslaughter  horses  to  Canada  " 
Nonslaughter  horses  being  moved  to 
Canada  require  only  one  test.  However, 
that  test  needs  to  be  verified.  Therefore, 
we  are  amending  §  130.20  to  move  the 
user  fee  for  "nonslaughter  horses  to 
Canada"  from  §  130.20(a)  to 
§  130.20(b)(1). 

Miscellaneous 

We  are  also  making  other 
miscellaneous,  nonsubstantive  changes 
throughout  part  130  that  will  make  it 
easier  to  look  up  user  fee  rates  and 
related  information 

Effective  Date 

This  rule  makes  nonsubstantive 
changes  to  the  Veterinary  Services  user 
fee  regulations  for  clarity  and 
consistency.  Because  the  changes 
contained  in  this  rule  are 
nonsubstantive  in  nature,  notice  and 
other  public  procedure  on  this  rule  are 
unnecessary  and  contrary  to  the  public 
interest.  Therefore,  pursuant  to  5  U.S.C. 
553.  notice  of  proposed  rulemaking  and 
opportunity  to  conunent  are  not 
required,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register- 
Further,  since  this  rule  does  not  make 
a  substantive  change  in  the  regulations, 
it  is  exempt  from  the  provisions  of 
Executive  Orders  12866  and  12988. 
Finally,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  and,  thus,  is  exeinpt 
from  the  provisions  of  that  Act. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
inlergoverrunental  cxinsultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 
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ExecutiTe  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Cinl 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
ihat  are  inconsistent  with  this  rule:  (2) 
has  no  retroactive  effect:  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  Ble  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  130 

Animals.  Birds.  Diagnostic  reagents. 
Exports.  Imports.  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Tests. 

Accordingly,  we  are  amending  9  CFR 
part  130  as  follows: 

PART  130— USER  FEES 

1.  The  authorit\'  citation  for  part  130 
continues  to  read  as  follows: 

Autbority:  5  U.S.C.  5542;  7  U.S.C  1622: 19 
U  S.C.  1306;  21  U.S.C.  102-105.  Ill,  114, 
114a,  134a,  134c.  134d,  134f.  136,  and  136a; 
31  U.S.C.  3701,  3716,  3717,  3719.  and  3720A: 
7  CFR  2.22.  2.80.  and  371.2(d). 

2.  In  $  130.2,  the  section  heading  is 
revised  to  read  as  follows: 

§  1 30.2    User  tees  for  individual  animals 
and  certain  birds  quarantined  in  APHIS- 
owned  or  -operated  animal  quarantine 
facilities,  including  APHIS  Animal  Import 
Centers. 


3.  In  $  130.6,  in  the  table  in  paragraph 
(a),  the  entry  for  "Any  ruminants  not 
covered  above"  is  revised  to  read  as 
follows: 

$  1 30.6    User  fees  for  Import  or  entry 
services  for  live  animals  at  land  border 
ports  along  tfie  United  States-Mexico 
t>order. 

(a)  •  *  • 


Type  of  live  animal 

User  fee 
(per  fiead) 

Any  ruminants  (including  breed- 
er ruminants)  not  covered 
above  

6.00 

5.  Section  130.10  is  amended  as 
follows: 

a.  The  section  heading  is  revised  to 
read  as  set  forth  below. 

b.  Paragraphs  (a)  through  (c)  are 
redesignated  as  paragraphs  (b)  through 
(d).  respectively. 

c.  A  new  paragraph  (a)  is  added  to 
read  as  set  forth  below. 

d.  Footnote  4  in  the  redesignated 
paragraph  (bj  is  removed. 

§130,10    User  fees  for  pet  birds. 

(a)  User  fees  for  pet  birds  of  U.S. 
origin  returning  to  the  United  States, 
except  pel  birds  of  U,S.  origin  returning 
from  Canada,  are  as  follows: 

(1)  S71.25  per  lot  if  the  birds  have 
been  out  of  the  United  States  for  60  days 
or  less: 

(2)  S169.75  per  lot  if  the  birds  have 
been  out  of  the  United  Slates  for  more 
than  60  days. 


$130.14    [Amwided] 

6.  In  §  130.14.  footnote  5  is 
redesignated  as  footnote  4. 

7.  Section  130.20  is  amended  as 
follows: 

a.  In  paragraph  (a),  footnote  6  is 
redesignated  as  footnote  5. 

b.  In  paragraph  (a),  the  table  is  revised 
to  read. 

c.  In  paragraph  (b)(1),  the  table  is 
revised  to  read  as  follows: 

§130,20    User  fees  for  endorsing  export 
iiealth  certificates. 

la)  *  •  * 

Certificate  categories  User  tee 


Slaugtiter  animals  (except  poul- 
try) moving  to  Canada  or 
Mexico 

Poultry,  including  slaughter 
pouttry  

Haictiing  eggs 

Animal  ar>d  nof^animal  products 

Other  erxlorsemenls  or  certifi- 
cations   


S24S0 

21.00 
2100 
2150 

16.50 


(b)(1)  *  • 


§130.8    [Amended] 

4.  In  $  130.8,  the  table  in  paragraph  (a) 
is  amended  by  removing  the  entire  entry 
for  pet  birds. 


Number  of 

Animals  or 

tests/vaccina- 

birds on  certifi- 

User tee 

tions 

cate 

1-2  

Nonslaughter 
horses  lo 
Canada. 

Other  animals 
or  birds: 

$26.25 

First  animal  .- 

52  50 

Each  addi- 

3.00 

tiooal  animal. 

3-6  

First  animal  

64.75 

Each  additional 

5.00 

animal. 

Number  of 
tests/vaccina- 
tions 

Animals  or 
birds  on  certifi- 
cate 

User  lee 

7  or  more  

First  animal  

Each  additional 
animal 

75.75 
6,00 

§130,50    [Amended] 

8.  In  §  130.50.  paragraph  (b)(3)(i).  in 
the  table,  the  first  entry  is  amended  by 
adding  the  words  "or  7  CFR  354.3" 
immediately  after  "§  97.1(a)". 

Done  in  Washington.  DC,  Ibis  29th  day  of 
November  1999. 
Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  99-31370  Filed  12-2-99;  8^45  am) 

aiLUNQ  COOE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN3150-AG36 

List  of  Approved  Spent  Fuel  Storage 
Casks:  (VSC-24)  Revision,  Delay  of 
Effective  Date 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule:  Delay  of 

effective  date. 

summary:  On  September  22, 1999  (64 
FR  51187),  the  NRC  published  a  direct 
final  rule  amending  its  regulations  to 
revise  the  Pacific  Sierra  NuSlear 
Associates  (PSNA)  VSC-24  cask  listing 
within  the  "List  of  Approved  Spent  Fuel 
Storage  Casks"  to  include  Amendment 
No.  1  to  the  Certificate  of  Compliance. 
The  direct  final  nde  was  to  have  become 
effective  December  6, 1999,  absent 
significant  adverse  comments.  The  NRC 
is  delaying  the  effective  date  of  this 
action  for  30  days  lo  allow  it  sufficient 
time  lo  consider  the  issues  raised  by 
public  comment. 

EFFECTIVE  DATE:  The  effective  date  of 
this  final  rule  has  been  extended  to 
January  5.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Turel.  telephone  (301)  415-6234,  e-mail 
spl®nrc.gov. 

Dated  at  RockvUle,  Maryland,  this  29th  day 
of  November.  1999. 

For  the  Nuclear  Regulatory  Commission. 
Anoette  Vietti-Cook. 
Secretary  of  the  Commission. 
(FR  Doc.  99-31374  Filed  12-2-99;  8:45  am] 
aUMO  CODE  Tsao-oi-p 
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DEPARTMENT  OF  TRANSPORTATION 
14  CFR  Part  25 

Federal  Aviation  Administration 

[Docket  No.  NM162;  Special  Conditions  No. 
25-154-SC) 

Special  Conditions:  Bombardier  Model 
DHC-8-400  Airplane;  Automatic 
Takeoff  Thrust  Control  System 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Bombardier  Model  DHC- 
8-400  series  airplanes.  This  new 
airplane  will  have  a  novel  or  unusual 
design  feature  associated  with  an 
Automatic  Takeoff  Thrust  Control 
System  (ATTCS).  The  applicable 
airworthiness  regulations  do  not  contain 
appropriate  safety  standards  for 
approach  climb  performance  using  an 
ATTCS.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
EFFECTIVE  DATE:  November  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  FAA,  Transport  Airplane 
Directorate,  Aircraft  Certification  Office, 
Standardization  Branch,  ANM-113, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  telephone  (425)  227-2799; 
facsimile  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  31, 1995,  Bombardier 
Regional  Aircraft,  123  Garratt  Blvd,, 
Downsview,  Ontario,  Canada,  M3K  1Y5, 
applied  for  an  amended  type  certificate 
lo  include  the  new  Bombardier  Model 
DHC-8-400  airplane.  The  Bombardier 
Model  DHC-8-400,  which  is  a 
derivative  of  the  Bombardier  (formerly 
de  Havilland,  Inc.)  Model  DHC  8-300 
series  airplanes  currently  under  Type 
Certificate  No.  A13NM  is  a  medium- 
sized  airplane  powered  bv  two  Pratt  & 
Whitney  Canada  PW150A 
turbopropeller  engines  mounted  on  the 
wings.  Each  engine  is  equipped  with  a 
Dowty  Aerospace  Model  R408  propeller 
and  is  capable  of  delivering  5071 
horsepower  at  takeoff.  The  airplane  is 
configured  for  five  flight  crewmembers 
and  78  passengers. 

The  Bombardier  Model  DHC-8-400 
incorporates  an  unusual  design  featiu^, 
the  Automatic  Takeoff  Thrust  Control 
System  (ATTCS).  referred  to  by 
Bombardier  as  uptrim,  to  show 
compliance  with  the  approach  clitnb 


requirements  of  §  25. 121(d).  Appendix  I 
to  part  25  limits  the  application  of 
performance  credit  for  ATTCS  to  takeoff 
only.  Since  the  airworthiness 
regulations  do  not  contain  appropriate 
safety  standards  for  approach  climb 
performance  using  ATTCS.  special 
conditions  are  required  to  ensure  a  level 
of  safety  equivalent  to  thai  established 
in  the  regulations. 

Type  Certification  Basis 

Under  the  provisions  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR) 
§21.101.  Bombardier  must  show  that 
the  Model  DHC-8-400  meets  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Cerlificale  No.  A13NM  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  Model 
DHC-8^00.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 
The  regulations  incorporated  by 
reference  in  Type  Certificate  No. 
A13NM  are  as  follows:  part  25,  effective 
Februar>'  1. 1965.  including 
Amendments  25-1  through  25-86.  and 
§  25.109  as  amended  by  Amendment  92. 
The  certification  basis  may  also  include 
later  amendments  lo  part  25  that  are  not 
relevant  to  these  special  conditions.  In 
addition,  the  certification  basis  for  the 
Model  DHC-8-400  includes  part  34, 
effective  September  10. 1990,  including 
Amendment  34-3  effective  February  3, 
1999,  plus  any  amendments  in  effect  at 
the  time  of  certification;  and  part  36. 
effective  December  1, 1969,  including 
Amendments  36-1  through  36-21  and 
any  subsequent  amendments  which  will 
be  applicable  on  the  date  Ihe  type 
certificate  is  issued.  These  special 
conditions  form  an  additional  part  of 
the  type  certification  basis.  In  addition, 
the  certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 

If  the  Administrator  finds  Ihat  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Bombardier  Model 
DHC-8-400  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  DHC-8-400  must 
comply  with  Ihe  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34  and  the  noise  certification 
requirements  of  14  CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  1 1 .28 


and  11.29Cb).  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  Ihat 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  DHC-8-400  will 
incorporate  the  following  novel  or 
imusual  design  feature;  the  Aulomatic 
Takeoff  Thrust  Control  System 
(ATTCS),  referred  to  by  Bombardier  as 
uptrim,  to  show  compliance  with  Ihe 
approach  climb  requirements  of 
§  25.121(d).  The  Bombardier  Model 
DHC-8-400  is  a  medium-sized  airplane 
flowered  by  two  Pratt  &  Whitney  Canada 
PW150A  turbopropeller  engines 
equipped  with  Full  Authority  Digital 
Engine  Controls  (FADEC)  thai,  in  part, 
protect  against  e.xceeding  engine  limits 
The  Model  DHC-8-400  is  also  equipped 
with  Dowty  Aerospace  Model  R408 
propellers  as  part  of  the  propulsion 
package.  The  propellers  incorporate  a 
Propeller  Electronic  Control  (PEC)  that 
functions  with  the  FADEC  lo  control  the 
engine/propeller  system. 

The  Model  DH&-8-400  incorporates  a 
non-moving  throttle  system  that 
functions  by  placing  the  throttle  levers 
in  detents  for  the  takeoff  and  climb 
phases  of  flight,  allowing  the  FADEC  to 
schedule  power  sellings  based  on  flight 
phase.  With  the  uptrim  and  associated 
systems  functioning  normally  as 
designed,  all  applicable  requirements  of 
14  CFR.  part  25  and  paragraph  25  of  the 
)oint  Aviation  Requirements  (JAR),  will 
be  mel  without  requiring  any  action  by 
the  crew  lo  increase  power. 

Automatic  takeoff  power  control  on 
the  Model  DHC-8-400  involves 
uptrimming  the  remaining  engine  lo 
Maximum  Takeoff  Power  (MTOP)  and 
aulofeathering  the  propeller  on  the 
failed  engine.  These  actions  will  be 
controlled  bv  the  PEC.  Al  takeoff  when 
AUTOFEATHER  (A/F)  is  selected  and 
the  power  levers  are  set  to  Normal 
Takeoff  Power  (NTOP).  the  engine 
display  will  show  an  "A/F  ARM" 
message.  This  engine  display  will 
confirm  to  the  pilot  that  U>e  system  is 
armed  and  autofeather  and  uptrim  will 
occur  without  any  further  action  by  the 
crew  if  an  engine  fails.  During  go- 
around  the  uptrim  will  be  automatically 
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anned  a.'i  soon  as  the  control  (power) 
lovers  are  set  to  the  takeoff  (go-around) 
Lonfiguration. 

Engine  power  is  set  to  NTOP.  which 
is  90  perceni  of  MTOP.  to  initiate  the 
takeoff  roll.  The  value  of  NTOP  for  the 
current  ambient  conditions  will  be 
calculated  and  set  by  the  FADEC. 
Following  an  engine  failure  during 
takeoff  or  go-around,  the  ATTCS  will 
change  the  power  reference  on  the 
operating  engine  to  achieve  the  MTOP 
rating  if  the  engine  power  was  originally 
set  to  NTOP.  If  the  reduced  power 
takeoff  option  is  being  used  the  ATTCS 
will  increa.se  the  power  of  the  operating 
engine  from  90  percent  to  100  percent 
of  the  corresponding  set  power. 

The  engine  operating  limits  (turbine 
temperature  and  RPM)  for  NTOP  are  set 
and  displayed  to  the  pilot  when  that 
rating  is  selected.  These  limits  are  set 
such  that  the  engine  red  Une  limits  are 
not  exceeded  when  an  uptrim  is 
applied.  When  MTOP  rating  is  selected 
or  triggered,  the  engine  limits  are  reset 
automatically  to  reflect  the  engine  red 
line  limits. 

When  both  Power  Lever  Angles  (PLA) 
are  high  and  both  the  Condition  Lever 
Angles  (CLA)  are  at  maximum  position 
(MAX),  the  system  is  armed.  If  the 
tongue  on  one  engine  drops  below  25 
percent,  the  PEC  on  the  failed  engine 
sends  an  uptrim  signal  to  the  temaining 
engine.  Other  conditions  that  will 
trigger  the  uptrim  are  the  reduction  of 
prop  speed  (Np)  below  80  percent  or  the 
automatic  feathering  of  the  prop.  The 
power  levers  will  continue  to  function 
normally  should  the  ATTCS  fail.  The 
MTOP  can  also  be  selected  by  pressing 
the  'MTOP'  .switch  on  the  engine 
control  panel.  The  full  MTOP  is 
available  if  the  pilot  elects  to  push  the 
PLA  past  the  takeoff  power  detent  into 
the  over  travel  range 

To  deactivate  the  uptrim,  the  PLA's 
should  be  moved  out  of  the  rating  detent 
to  a  position  less  than  60  degrees  (PLA 
not  high)  or  the  CLA  of  the  active  engine 
should  be  moved  out  of  the  MAX/IOZO 
takeoff  detent. 

The  part  25  standards  for  ATTCS. 
contained  in  §  25.904  and  appendix  1. 
specifically  restrict  performance  credit 
for  ATTCS  to  takeoff.  Expanding  the 
scope  of  the  standards  to  include  other 
phases  of  flight,  including  go-around, 
was  considered  at  the  time  the 
standards  were  issued,  but  flightcrew 
workload  issues  precluded  further 
consideration.  As  stated  in  the  preamble 
to  Amendment  25-62:  "In  regard  to 
.^TTCS  credit  for  approach  climb  and 
go-around  maneuvers,  current 
regulations  preclude  a  higher  thrust  for 
the  approach  climb  (S  25.121(d))  than 
for  the  landing  cUmb  (S  25.119).  The 


workload  required  for  the  flightcrew  to 
monitor  and  select  from  multiple  in- 
flight thrust  settings  in  the  event  of  an 
engine  failure  during  a  critical  point  in 
the  approach,  landing,  or  go-aroimd 
operations  is  excessive.  Therefore,  the 
FAA  does  not  agree  that  the  scope  of  the 
amendment  should  be  changed  to 
include  the  use  of  ATTCS  for  anything 
except  the  takeoff  phase"  (52  FR  43153. 
Novembers,  1987). 

The  ATTCS  incorporated  on  the 
Model  DHC-8-400  allows  the  pilot  to 
use  the  same  power  setting  procedure 
during  a  go-around,  regardless  of 
whether  or  not  an  engine  fails.  In  either 
case,  the  pilot  obtains  go-around  power 
by  moving  the  throttles  into  the  forward 
(takeoff/go-around)  throttle  detent. 
Since  the  ATTCS  is  permanently  armed, 
it  will  function  automatically  following 
an  engine  failure,  and  advance  the 
remaining  engine  to  the  ATTCS  thrust 
level.  Therefore,  this  design  adequately 
addresses  the  pilot  workload  concerns 
identified  in  the  preamble  to 
Amendment  25-62.  Accordingly,  these 
proposed  special  conditions  would 
require  a  showing  of  compliance  with 
those  provisions  of  §  25.904  and 
appendix  I  that  are  applicable  to  the 
approach  climb  and  go-around 
maneuvers. 

The  definition  of  a  critical  time 
interval  for  the  approach  climb  case, 
during  whidi  time  it  must  be  extremely 
improbable  to  violate  a  flight  path  based 
on  the  $  25. 1 2 1  (d)  gradient  requirement, 
is  of  primary  importance.  The 
§  25.121(d)  gradient  requirement 
implies  a  minimum  one-engine- 
inoperative  flight  path  capability  with 
the  airplane  in  the  approach 
configuration.  The  engine  may  have 
been  inoperative  before  initiating  the  go- 
around,  or  it  may  become  inoperative 
during  the  go-around.  The  definition  of 
the  critical  time  interval  must  consider 
both  possibilities. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditious  No.  25-99-08-SC  for  the 
Bombardier  Model  DHC-8-400  series 
airplanes  was  published  in  the  Federal 
Register  on  August  12,  1999  (64  FR 
43943).  Two  commenters  responded  to 
the  Notice. 

Comment:  One  commenter  agrees  that 
the  applicable  airworthiness  regulations 
do  not  contain  appropriate  safety 
standards  for  approach  climb 
performance  using  an  Automatic 
Takeoff  Thrust  Control  System 
(ATTCS).  and  concurs  with  the 
proposed  special  conditions. 

Disposition:  The  comment  is  accepted 
with  no  action  required. 


Comment:  One  commenter  states  that 
the  proposed  special  condition  uses  a 
complicated  construction  to  determine  a 
"critical  time  interval."  broadly 
following  the  idea  of  Appendix  I  to 
IAR-25  for  ATTCS  takeoffs,  but  having 
defined  the  time  interval,  the  special 
condition  itself  assigns  it  no  regulatory 
function. 

Dispos/tjon:  The  critical  time  interval 
concept  used  in  the  special  condition 
originated  with  Appendix  I  to  part  25. 
Appendix  I  to  part  25  remains  in  effect 
for  the  Model  DHC-8-400.  Therefore. 
S  125.3,  which  specifies  the 
requirements  associated  with  the  critical 
time  Interval,  continues  to  apply.  The 
combined  failure  of  an  engine  and  the 
ATTCS  must  be  extremely  improbable 
during  the  critical  time  interval.  Also, 
an  ATTCS  failure  or  combination  of 
failures  during  the  critical  time  interval 
shall  not  prevent  the  insertion  of  the 
maximum  approved  takeoff  thrust  or 
power,  or  must  be  shown  to  be  an 
improbable  event.  An  ATTCS  failure  or 
combination  of  failures  during  the 
critical  time  interval  shall  not  result  in 
a  significant  loss  or  reduction  in  thrust 
or  power,  or  must  be  shown  to  be  an 
extremely  improbable  event.  No  changes 
were  made  to  the  proposed  special 
condition  as  a  result  of  this  comment. 

Comment:  One  commenter  states  the 
proposed  special  condition  defines  time 
periods  for  two  different  failure  cases  in 
an  ATTCS  go-aroimd  (not  the  same  as 
critical  time  intervals)  whose  permitted 
duration  is  related  to  a  period  in  the 
takeoff  case  (again,  not  the  critical  time 
interval).  However,  the  correlation  with 
the  takeoff  case  seems  weak:  in  the 
takeoff  case,  the  effect  of  an  engine 
failure  plus  ATTCS  failure  in  the  critical 
time  interval  is  clearly  hazardous  (flight 
below  the  normal  takeoff  flight  path) 
and  an  appropriate  probability  target 
must  be  met  in  this  interval.  In  the  go- 
around  case,  it  just  means  the  reduced 
gradient  starts  slightly  earlier. 

£)<sposj(jon.The  time  periods 
referring  to  the  takeoff  case  in  the 
definition  of  the  critical  time  interval  for 
go-around  are  associated  with  the 
minimimi  acceptable  time  period  for  the 
flightcrew  to  recognize  the  combined 
ATTCS  and  engine  failure  and  to  take 
corrective  action  by  manually  inserting 
go-aroimd  thrust.  Using  the  lime 
interval  from  the  takeoff  case  for  the 
time  it  takes  the  flightcrew  to  recognize 
and  respond  makes  use  of  an  accepted 
benchmark  and  ensures  consistent 
treatment  in  the  design  and  evaluation 
of  the  ATTCS  for  both  takeoff  and  go- 
around.  The  intent  of  the  special 
condition  is  to  ensure  that  the  flight 
path  implied  by  the  part  25  approach 
climb  gradient  requirement  is 
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maintained  when  an  automatic  system 
is  used  to  increase  thrust  on  the 
operating  engine  when  an  engine  fails. 
For  both  the  takeoff  and  the  go-around 
cases,  the  intent  is  for  compliance  with 
the  applicable  part  25  performance 
requirements  to  continue  to  be  met. 
considering  the  potential  for  a 
concurrent  ATTCS  and  engine  failure. 
No  changes  were  made  to  the  proposed 
special  condition  as  a  result  of  this 
comment. 

Comment:  One  commenter  states 
there  are  no  criteria  direcUy  associated 
with  failures  in  the  go-around  critical 
time  interval,  noting  that  the  "effect"  is 
variable  depending  on  go-around  height, 
but  surprisingly,  the  special  condition 
deals  only  in  terms  of  gradients.  This  is 
pr«simiably  by  analogy  with  the  basic 
go-around  performance  requirements, 
which  are  not  tightly  tied  to  obstacle 
clearance,  but  it  does  make  it  difficult 
to  understand  the  objective  of  the 
special  condition.  Is  it  obstacle 
clearance  or  ground  contact  in  the  go- 
around? 

Disposition:  The  Appendix  I  to  part 
25  requirements  related  to  the  critical 
time  interval  continue  to  apply  for  use 
of  ATTCS  in  the  go-around  phase  of 
flight.  The  part  25  approach  climb 
gradient,  which  is  the  only  appUcable 
part  25  requirement  for  the  use  of 
ATTCS  for  go-around,  is  independent  of 
the  go-around  initiation  height.  The 
objective  of  the  special  condition  is  to 
retain  the  performance  capability 
associated  with  the  part  25  approach 
climb  requirement,  which  is  not  directly 
tied  to  either  obstacle  clearance  or 
ground  contact  in  the  go-around.  No 
changes  were  made  to  the  proposed 
special  condition  as  a  result  of  this 
comment 

Comment:  One  commenter  asks  why 
the  approach  is  assumed  to  be  made  on 
a  2.5  degree  glidepath. 

Disposition:  Two  and  one-half  degrees 
were  selected  to  conservatively 
represent  a  normal  approach  glidepath. 
which  is  typically  2.5  to  3  degrees.  No 
changes  were  made  to  the  proposed 
special  condition  as  a  result  of  this 
comment. 

Comment:  One  commenter  notes  that 
in  the  absence  of  any  height  constraints, 
the  construction  of  the  flight  paths  for 
setting  the  critical  time  interval  could  in 
theory  involve  flight  below  ground 
level,  but  still  give  a  valid  interval. 
Would  this  be  acceptable? 

Dispos/(ion:  The  special  condition 
eiuiures  that  the  existing  part  25 
requirements  are  met  for  an  airplane 
incorporating  an  ATTCS.  Under  this 
special  condition,  the  go-around  flight 
path  will  not  deviate  below  that 
required  by  part  25.  The  operating 


requirements  address  the  relationship 
between  this  go-around  flight  path 
capability  and  the  surrounding  terrain. 
No  changes  were  made  to  the  proposed 
special  condition  as  a  result  of  this 
comment 

Comment:  One  commenter  asks  the 
purpose  of  the  proposed  special 
condition. 

Disposition:  The  special  condition 
ensures  that  the  existing  part  25 
requirements  are  met  for  an  airplane 
incorporating  an  ATTCS. 

Comment:  One  commenter  asks  what 
regulatory  effect  the  proposed  special 
condition  might  have  on  design  or 
performance  scheduling. 

Disposition:  The  special  condition 
will  affect  the  design  of  the  ATTCS  to 
the  extent  that  the  system  meets  the 
reliability  requirements  associated  with 
the  critical  time  interval  for  the  go- 
aroimd  phase  of  flight.  The  special 
condition  will  provide  the  flightcrew 
with  a  means  to  verif)'.  before  beginning 
an  approach  for  landing,  that  the 
ATTCS  is  in  a  condition  to  operate. 
There  will  be  no  effect  on  performance 
scheduling. 

Comment:  One  commenter  states  thai 
the  absence  of  a  defined  point  of  origin 
for  the  go-around  makes  the  possible 
effects  and  safety  benefits  of  the 
proposed  special  condition  hard  to 
predict. 

Disposition:  The  proposed  special 
condition  will  ensure  that  the  relevant 
part  25  requirement  as.sociated  with  go- 
around.  S  25.121(d),  will  continue  to  be 
met  when  a  system  is  installed  that 
automatically  increases  power  on  the 
operating  engine  after  an  engine  fails. 
Therefore,  the  level  of  safety  provided 
by  the  special  condition  for  an  airplane 
with  such  a  system  installed  is 
equivalent  to  that  assured  by  part  25  for 
airplanes  that  do  not  have  such  a 
system.  No  changes  were  made  to  the 
proposed  special  condition  as  a  result  of 
this  comment. 

Applicability 

As  discussed  above,  these  proposed 
special  conditions  would  be  applicable 
to  the  Bombardier  Model  DHC-8-400. 
Should  Bombardier  apply  at  a  later  date 
for  a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of§21.101(a)(l). 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  Federal  Register:  however,  as  the 
certification  date  for  the  CASA  Model 
C-295  is  imminent,  the  FAA  finds  that 


good  cause  exists  to  make  these  special 
conditions  effective  upon  issuance. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiues  on  the 
Bombardier  Model  DHO8-40a 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority;  49  U.S.C  106(g).  40113.  447(11 

44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Bombardier 
Regional  Aircraft  Model  DHC-8-400 
airplane. 

1.  General.  An  Automatic  Takeoff 
Thrust  Control  System  (ATTCS)  is 
defined  as  the  entire  automatic  system, 
including  all  devices,  both  mechanical 
and  electrical  that  sense  engine  failure, 
transmit  signals,  actuate  fuel  controls  or 
power  levers,  or  increase  engine  power 
by  other  means  on  operating  engines  tn 
achieve  scheduled  thrust  or  power 
increases  and  furnish  cockpit 
information  on  system  operation. 

2.  .47TCS  The  engine  power  control 
system  that  automatically  resets  the 
power  or  thrust  on  the  operating  engine 
(following  engine  failure  during  the 
approach  for  landing)  must  comply  with 
the  following  requirements: 

a.  Performance  and  System  Reliability 
Requirements.  The  probability  analysis 
must  include  consideration  of  ATTCS 
failure  occurring  after  the  time  at  which 
the  flightcrew  last  verifies  that  the 
ATTCS  is  in  a  condition  to  operate  until 
the  beginning  of  the  critical  time 
interN-al. 

b.  Thrust  Setting.  The  initial  takeoff 
thrust  set  on  each  engine  at  the 
begiiming  of  the  takeoff  roll  or  go- 
around  may  not  be  less  than: 

(1)  Ninety  (90)  percent  of  the  thrust 
level  set  by  the  ATTCS  (the  maximum 
takeoff  thrust  or  power  approved  for  the 
airplane  under  existing  ambient 
conditions): 

(2)  That  required  to  permit  normal 
operation  of  all  safety-related  systems 
and  equipment  dependent  upon  engine 
thrust  or  power  lever  position:  or 
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(3)  That  shown  to  be  free  of  hazardous 
engine  response  characteristics  when 
thrust  is  advanced  from  the  initial 
takeoff  thrust  or  power  to  the  maximum 
approved  takeoff  thrust  or  power. 

c.  Powerplant  Controls.  In  addition  to 
the  requirements  of  §25.1141.  no  single 
failure  or  malfunction,  or  probable 
combination  thereof,  of  the  ATTCS, 
including  associated  systems,  may  cause 
the  failure  of  any  powerplant  function 
necessary  for  safety.  The  ATTCS  must 
be  designed  to: 

(1)  Apply  thrust  or  power  on  the 
operating  engine(s).  following  any  one 
engine  failure  during  takeoff  or  go- 
around,  to  achieve  the  ma.ximum 
approved  takeoff  thrust  or  power 
without  exceeding  engine  operating 
limits:  and 

(2)  Provide  a  means  to  verifj'  to  the 
flightcrew  before  takeoff  and  before 
beginning  an  approach  for  landing  that 
the  ATTCS  is  in  a  condition  to  operate. 

3.  Critical  Time  Interval  The 
definition  of  the  Critical  Time  Interval 
in  appendix  I.  S  125.2(b)  shall  be 
expanded  to  include  the  following: 


a.  When  conducting  an  approach  for 
landing  using  ATTCS,  the  critical  time 
interval  is  defined  as  follows: 

(1)  The  critical  time  interval  begins  at 
a  point  on  a  2.5  degree  apprnach  glide 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTCS 
failure,  the  resulting  approach  climb 
flight  path  intersects  a  flight  path 
originating  at  a  later  point  on  the  same 
approach  path  corresponding  to  the  part 
25  one-engine-inoperative  approach 
climb  gradient.  The  period  of  time  from 
the  point  of  simultaneous  engine  and 
ATTCS  failure  to  the  intersection  of 
these  flight  paths  must  be  no  shorter 
than  the  time  interval  used  in  evaluating 
the  critical  time  interval  for  takeoff 
beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  height  of 
400  feet. 

(2)  The  critical  time  interval  ends  at 
the  point  on  a  minimum  performance, 
all-engines-operating  go-around  flight 
path  from  which,  asstmiing  a 
simultaneous  engine  and  ATTCS 


failure,  the  resulting  minimum 
approach  climb  flight  path  intersects  a 
flight  path  corresponding  to  the  part  25 
minimum  one-engine-inoperative 
approach  climb  gradient.  The  all- 
engines-operating  go-around  flight  path 
and  the  part  25  one-engine-inoperative 
approach  climb  gradient  flight  path 
originate  from  a  common  point  on  a  2.5 
degree  approach  path.  The  period  of 
lime  from  the  point  of  simultaneous 
engine  and  ATTCS  failure  to  the 
intersection  of  these  flight  paths  must  be 
no  shorter  than  the  time  interval  used  in 
evaluating  the  critical  time  interval  for 
the  takeoff  beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  height  of 
400  feet. 

b.  The  critical  time  interval  must  be 
determined  at  the  altitude  resulting  in 
the  longest  critical  time  inter\'al  for 
which  one-engine-inoperative  approach 
climb  performance  data  are  presented  in 
the  Airplane  Flight  Manual. 

c.  The  critical  time  intenal  is 
illustrated  in  the  following  figure: 


Engine  biled,  ATTCS  openting 
23.121  (d)  Gndient  Requiicmenl 
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•The  engine  and  ATTCS  failed  lime 
interval  must  be  no  stiorter  than  the  time 
interval  from  the  point  of  simultaneous 
engine  and  ATTCS  failure  to  a  height  of  400 
feet  used  to  comply  with  [25.2(b]  for  ATTCS 
use  during  takeoff. 

Issued  in  Renton,  Washington,  on 
November  22.  1999. 
Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
A.Wl-WO. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart2S 

(Docket  No.  NM160.  Special  Conditions  No. 
25-1S3-SC1 

Special  Conditions:  Dassault  Aviation 
Falcon  Model  20-C5/-D5/-E5/-F5 
Airplanes;  High  Intensity  Radiated 
Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Dassault  Aviation  Falcon 
Model  20-C5/-D5/-E5/-F5  airplanes,  as 
modified  by  Garrett  Aviation  Services. 
The  Moder20-C5/-D5/-E5/-F5  airplanes 
are  equipped  with  a  high-technology 
digital  avionics  system  that  performs 
critical  functions.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  system  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
provide  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  ensure  that  the  critical 
functions  that  this  system  performs  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 
EFFECTIVE  DATE:  lanuan'  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  FAA,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  Standardization  Branch.  .^NM- 
113, 1601  Lind  Avenue  S\V..  Renton. 
Washington,  98055-4056;  telephone 
(425)  227-2796;  facsimile  (425)  227- 
1149. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  8, 1998.  Garrett 
Aviation  Services  applied  for  a 
supplemental  type  certificate  (STC)  to 
modify  Dassault  Aviation  Falcon  Model 
2(M:;5/-D5/-E5/-F5  airplanes  listed  on 
Type  Certificate  A7EU. 


The  Model  20-C5/-D5/-E5/-F5  series 
of  low  wing  airplanes  are  pressurized 
airplanes  with  twin.  Garrett  TRE731- 
5AR  turbofans  that  are  configured  for  8- 
10  passengers  and  a  crew  of  2.  The 
airplane  has  a  maximum  takeoff  weight 
of  29,000  pounds,  a  maximum  landing 
weight  of  27,734  poiuids,  and  a  range  of 
1600  nautical  miles.  The  overall  length 
of  the  Falcon  Model  20-C5/-D5/-E5/-F5 
airplanes  is  56  feet  3  inches,  and  the 
wing  span  is  53  feet,  6  inches. 

The  modification  incorporates  the 
installation  of  flat  panel  displays  for 
display  of  critical  flight  parameters 
(altitude,  airspeed,  and  attitude)  to  the 
crew.  These  displays  can  be  susceptible 
to  disruption  to  both  command/ 
response  signals  as  a  result  of  electrical 
and  magnetic  interference.  This 
disruption  of  signals  could  result  in  loss 
of  all  critical  flight  displays  and 
aimimciations  or  present  misleading 
information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101.  Garrett  Aviation  Ser\'ices  must 
show  that  the  Dassault  Aviation  Falcon 
Model  20-C5/-D5/-E5/-F5  airplanes,  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A7EU,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A7EU  are  as  follows: 

The  certification  basis  for  the 
modified  Dassault  Aviation  Falcon 
Model  20-C5/-D5/-E5/-F5  airplanes 
includes  Civil  Air  Regulations  (CAR)  4b, 
effective  December  31, 1953, 
Amendments  4b-l  through  4b-12, 
Special  Regulation  SR422B.  and 
provisions  of  FAR  amendment  25-4  in 
lieu  of  CAR  4b. 350(e)  and  (f). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  4b.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Dassault  Aviation 
Falcon  Model  20-C5/-D5/-E5/-F5 
airplanes  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  20-C5/-D5/-E5/- 
F5  must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  noise  certification 
requirements  of  14  CFR  part  36. 


Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49. 
as  required  by  §§11.28  and  11.29(b), 
and  become  part  of  the  type  certification 
basis  in  accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Garrett  Aviation 
Ser\'ices  apply  for  a  supplemental  type 
•certificate  to  modif>'  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
imderthe  provisions  of  §21. 101(a)(1) 

Novel  or  Unusual  Design  Features 

The  modified  Dassault  Aviation 
Falcon  Model  20-C5/-D5/-E5/-F5 
airplanes  will  incorporate  the  following 
new  design  featiu^:  a  new  electronic  flat 
panel  display  system,  which  was  not 
available  at  the  time  of  certification  of 
these  airplanes,  that  performs  critical 
functions.  This  system  may  be 
vulnerable  to  HIRF  external  to  the 
airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  thai  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Dassault  Aviation  Falcon  Model 
20-C5/-D5/-E5/-F5  airplanes,  which 
require  that  new  electrical  and 
electronic  systems  that  perform  critical 
functions,  such  as  the  flat  panel 
displays  for  display  of  critical  flight 
parameters  (altitude,  airspeed,  and 
attitude)  to  the  crew,  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  fimction 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electrr'nic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  lo  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  lo  which  the  airplane  will  be 
exposed  in  sen'ice.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF 
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Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRE 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 


protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

].  A  minimum  threat  of  100  volts  rms 
per  meter  electric  field  strength  from  10 
kHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 


wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 


lOkHz-IOOkHz  

100  kHz-500  kHz  ... 

500  kHz-2  MHz  

2  MHz-30  MHz  

30  MHz-70  MHz 

70  MHz-100  MHz  ... 
100  MHz-200  MHz  . 
200  MHz-iOC  MHz  . 
400  MHz-700  MHz  . 
700  MHz-1  GHz  

1  GHz-2  GHz  

2  GHz-4  GHz  

4  GHz-6  GHz  

6  GH2-8  GHz  „ 

8GHZ-12GHZ  

12GHZ-18GHZ  

18GHZ-40GHZ  


The  field  strengttis  are  expressed  in  terms  of  peak  root-mean-square  (rms)  values. 
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The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Dassault 
Aviation  Falcon  Model  20-C5/-D5/-E5/ 
-F5  airplanes  modified  by  Garrett 
Aviation  Services.  Should  Garrett 
Aviation  Services  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
ofS21.101(a)(lJ. 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No  25-99-07-SC  was  published  in  the 
Federal  Register  on  August  12. 1999  (64 
FR  43946).  No  comments  were  received. 
Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Dassault 
Aviation  Falcon  Model  20-C5/-DS/-E5/ 
-F5  airplanes  modified  by  Garrett 
Aviation  Services.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 


the  applicant  who  applied  to  the  FAA 
for  approval  of  these  featiu^s  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  2S 

.\ircrafl.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Aalhority:  49  U.S.C.  106(g).  40113.  44701, 
44702.  44704 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Dassault  Aviation 
Falcon  Model  2a-C5/-D5/-ES/-F5 
airplanes  modified  by  Garrett  Aviation 
Services. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
IHIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensiire  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 


Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on 
Novemiwr  17.  1999. 
Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
ANM-100. 

(FR  Doc.  99-31395  Filed  12-2-99;  8:4S  ami 
aujNO  cooe  49i«-i9-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-ANE-18-AD;  Amendment 
39-11448:  AD  99-2S-0S] 

RIN2120-AA64 

Airworthiness  Directives;  Hartzell 
Propeller.  Inc.  Model  HD-E6C-3( ) 
Propellers 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Hartzell  Propeller,  Inc.. 
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Model  HD-E6C-3( )  series  propellers, 
installed  on  Fairchild  Dornier  328-110 
series  and  328-120  series  airplanes. 
This  action  supersedes  telegraphic  AD 
T99-06-51  that  currently  requires 
initial  and  repetitive  inspections  of  the 
propeller  hub  for  cracks  or  grease  leaks, 
and  replacement  of  the  hub  if  any  cracks 
are  found.  This  amendment  requires  an 
initial  and  repetitive  inspections  of 
Hartzell  propeller  hub.  part  number  (P/ 
N)  D-5108-1.  for  cracks  or  grease  leaks, 
replacement  of  the  hub  if  any  cracks  are 
found,  and  allows  the  installation  of 
propeller  hub.  P/N  D-5108-5.  as  a 
terminating  action  for  the  inspection 
requirements.  This  amendment  is 
prompted  by  the  addition  of  propeller 
hub  P/N  D-5108-5  as  a  terminating 
action  for  the  inspection  requirements 
and  by  the  removal  of  the  inspection 
requirements  for  Hartzell  propeller  hub. 
P/N  D-5108-5.  The  actions  specified  by 
this  AD  are  intended  to  prevent  severe 
vibration  due  to  cracks  in  the  propeller 
hub  that  could  result  in  propeller  blade 
loss,  loss  of  control,  and  possible 
damage  to  the  airplane. 
DATES:  Effective  December  20. 1999.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  20. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  1 ,  2000. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-ANE- 
18-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  applicable  senice  information 
may  be  obtained  from  Hartzell 
Propeller,  Inc.,  Technical  Publications 
Department,  One  Propeller  Place,  Piqua, 
OH  45356;  telephone  (937)  778-4200, 
FAX  (937)  778-4365.  This  information 
may  be  examined  at  the  FAA.  New 
England  Region,  Office  of  the  Regional 
Coimsel,  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.  Suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo.  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office. 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018:  telephone  (847)  294-7031,  FAX 
(847)  294-7834. 


SUPPLEMENTARY  INFORMATION:  On  March 
2. 1999,  the  Federal  Aviation 
Administration  (FAA)  issued 
telegraphic  airworthiness  directive 
(TAD)  T99-06-51,  applicable  to  Hartzell 
Propeller.  Inc..  Model  HD-E6C-3( ),  to 
require  an  initial  and  repetitive 
inspections  of  the  propeller  hub, 
regardless  of  propeller  hub  part  number 
(P/N),  for  cracks  or  grease  leaks,  and 
replacement  of  the  hub  if  any  cracks  are 
foimd.  That  action  was  prompted  by  a 
report  of  cracks  in  the  propeller  hub  on 
a  Hartzell  Propeller.  Inc.  model  HD- 
E6C-3B/E13890K  propeller  installed  on 
a  Fairchild  Dornier  328-100  series 
airplane.  Shortly  after  takeoff,  the  pilot 
reported  severe  vibration.  The  pilot 
turned  back  and  landed  at  the  departiue 
airport,  but  an  engine  was  not  shut 
down  in  flight  because  the  pilot  could 
not  determine  which  engine  had  a 
problem.  During  taxi  back  to  the  ramp, 
the  pilot  reported  that  the  vibration  was 
worse  at  ground  idle.  After  shutdown, 
the  propeller  was  removed  and  large 
cracks  were  discovered  in  both  hub 
halves.  That  condition,  if  not  corrected, 
could  result  in  propeller  blade  loss  due 
to  cracks  in  the  propeller  hub  that  could 
result  in  loss  of  control  and  possible 
damage  to  the  airplane.  Investigations 
have  found  that  the  cracks  were 
propagating  due  to  fatigue  cycles.  The 
nature  or  origin  of  the  crack  initiation 
flaw  could  not  be  determined  due  to  the 
lack  of  physical  evidence  available  in 
the  posl-failure  hardware. 

Events  Since  the  Telegraphic  AO 

Since  the  issuance  of  that  telegraphic 
AD.  the  FAA  has  determined  that  only 
Hartzell  propeller  hub,  P/N  D-5108-i. 
needs  lo  be  inspected.  Also,  the  FAA 
has  approved  the  replacement  of 
Hartzell  propeller  hub.  P/N  D-5108-1 
with  an  improved  design  Hartzell 
propeller  hub,  P/N  D-5108-5.  as 
terminating  action  for  the  inspection 
requirement.  The  improved  design  of 
the  D-5108-5  bub  addresses  all 
determined  possible  causes  of  crack 
initiation. 

Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller.  Inc.  Alert  Service  Bulletin 
(ASB)  HD-ASB-61-021.  Revision  1. 
dated  March  18. 1999.  that  describes 
procedures  for  visual  inspections  of 
propeller  hubs  for  cracks  and  grease 
leaks  and  for  replacing  the  pmneller 
hub. 

Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  lo  exist  or 
develop  on  other  propellers  of  the  same 


type  design,  this  AD  supersedes 
telegraphic  AD  T99-06-51  to  require  an 
initial  visual  inspection  of  the  Hartzell 
propeller  hub.  P/N  D-5108-1 .  within  12 
hours  time-in-service  after  the  effective 
date  of  this  AD.  and  repetitive 
inspections  at  the  start  of  each 
operational  day  and  replacement  of 
propeller  hub  P/N  D-5108-1 .  with 
propeller  hub  P/N  D-5108-5.  within 
600  hours  TIS  or  three  months  after  the 
effective  date  of  this  AD.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

Immediate  Action 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunitv'  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
-  are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Cximmunications  should  identifv'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  oyerall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  lo 
Docket  Number  99-ANE-18-AD. "  The 
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postcard  will  be  dale  stamped  and 
relumed  to  the  commenler. 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  Stales,  on  the  relationship 
between  the  national  government  and 
the  Slates,  or  on  the  distribution  of 
power  and  responsibilities  ainong  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  stale  authorities  pfior  to 
publication  of  this  proposed  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  thai  this 
action  involves  an  emergency  regulation 
under  DOT  Regulalory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this' 
emergency  regulation  otherwise  would 
be  significant  under  1X)T  Regulalory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  mo  by  Ihe 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  Ihe 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhority:  49  U.S.C.  lOBlg).  40113.  44701. 
139.13    (Ammidad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

99-25-05    Hailzell  Propeller.  Inc.: 
Amendmen!  :*9-11448:  Dociol 
99-ANE-18-AD. 

Applicability:  Hartzell  Propeller.  Inc., 
.Model  HD-E6C-3I  )  series  propellers  with 
propeller  hub  part  number  D-5108-1. 
installed  on  but  not  limited  to  Fain:hild 
Domier  328-1 10  and  328-120  series 
airplanes. 

Note  1:  This  airworthiness  directive  (ADl 
applies  to  each  propeller  identified  in  Ihe 
preceding  applicability  provision,  regardless 


of  whether  it  has  been  modined.  altered,  or 
repaired  in  Ihe  area  subfecl  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  M)  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (o) 
of  this  AD.  The  request  should  include  an 
assessment  of  Ihe  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addres.sed  by  this  AD:  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  propeller  blade  loss  due  to 
cracks  in  the  propeller  hub  that  could  result 
in  loss  of  control  and  possible  damage  to  the 
airplane,  accomplish  the  following: 

Initial  and  Repetitive  Inspecliun 
Requirements 

(a1  Perform  initial  and  repetitive  visual 
inspections  of  the  Hartzell  propeller  hub  part 
number  (P/N)  D-5108-1  for  cracks  and  grease 
leaks  in  accordance  vvitfi  paragraph  3.  A.  of 
the  Accomplishment  Instructions  of  Hartzell 
Propeller.  Inc.  ASB  No.  HD-ASB-61-021 
Revision  1.  dated  March  IB.  1999,  as  follows: 

(1)  Within  12  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  perform  an 
initial  visual  inspection. 

(2)  Thereafter,  perform  a  daily  visual 
inspection.  However,  for  airplanes  that  are 
not  operated  on  a  daily  basis,  inspect  affected 
propeller  hubs  every  operational  day. 

Confirmalion  of  Crack 

(b)  If  a  crack  is  confirmed,  before  further 
flight,  remove  cracked  hub  from  service  and 
replace  with  a  serviceable  part  in  accordance 
with  paragraph  3.B.  of  the  .Vcomplishment 
instructions  of  ASB  No.  HD-ASB-61-021. 
revision  1.  dated  March  18. 1999. 

Terminating  Action 

(c)  Replace  propeller  hub  P/N  D-5108-1 
with  propeller  hub  P/N  D-5108-5  within  600 
hours  TIS  or  three  months  after  Ihe  effective 
date  of  this  AD.  whichever  occurs  first. 

Id)  In.stallalion  of  propeller  hub.  P/N  D- 
5108-5.  constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

|e)  An  alternative  method  of  compliance  or 
adjustment  of  Ihe  complianc:e  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Chicago 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  ACO. 

Note  2:  Information  concerning  the 
e.xistence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  anv.  may  be  obtained  from  the  Chicago 
ACO. 

Special  Flight  Permils 

II)  .Special  fiight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  114  CFR  21.197 


and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  Hartzell 
Propeller.  Inc.  ASB  No.  HD-ASB-61-021. 
Revision  1.  dated  March  IB.  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Hartzell  Propeller.  Inc..  Technical 
Publications  Department.  One  Propeller 
Place.  Piqua.  OH  45356:  telephone  (937)  778- 
4200.  FAX  (937)  778-4365.  Copies  may  bo 
inspected  at  the  FAA.  .New  Kngland  Region. 
Office  of  the  Regional  Counsel.  12  New 
England  Executive  Park.  Burlington.  MA:  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Su^et  NW.  Suite  700. 
Washington.  DC 

(h)  This  amendment  becomes  effective 
December  20.  1999. 

Issued  in  Burlington,  Massachusetts,  on 
November  24.  1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Pmpeller 
Directorate.  Aircraft  Certincation  Service. 
IFR  Doc.  99-31172  Filed  12-2-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doeket  No.  9B-ANE-76-A0  Amendmant 
39-11446:  AD  99-25-03] 

RIN2120-AA64 

Airworthiness  Directives;  International 
Aero  Engines  AG  V250O-A1  Series 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
two  airworthiness  directives  (ADs)  that 
apply  to  International  Aero  Engines  AG 
(lAE)  V2500-A1  series  liu^ofan  engines. 
The  first  superseded  AD.  AD  98-20-18. 
currently  requires  removal  from  service 
of  affected  high  pressure  turbine  (HPT) 
disks,  identified  by  part  number  and 
serial  number  in  the  applicabilily 
paragraph  of  that  AD.  and  replacement 
with  a  serviceable  part.  The  second 
superseded  AD.  AD  99-05-05.  requires 
initial  and  repetitive  inspections  of 
certain  HPT  stage  1  and  stage  2  disks 
utilizing  an  improved  ultrasonic  method 
when  the  disks  are  exposed  during  a 
normal  shop  visit,  and  if  a  subsurface 
anomaly  is  foimd.  removal  from  service 
and  replacement  with  a  serviceable  pari 
This  supersedure  requires  the  initial 
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inspection  mandated  by  AD  99-05-05 
to  be  completed  at  the  next  shop  visit 
regardless  of  the  plaimed  maintenance 
or  the  reason  for  shop  removal.  The 
repetitive  inspection  inter%'al  is 
redefined  to  eliminate  the  cyclic  limit 
and  thus  be  less  restrictive.  This 
superseding  action  is  prompted  by 
results  from  investigations  subsequent 
to  the  publication  of  AD  98-20-18  that 
have  revealed  that  the  HPT  disks 
affected  by  thai  AD  are  part  of  the 
population  addressed  by  AD  99-05-05. 
These  HPT  disks  can  be  safely 
reintroduced  Into  service  after 
completing  the  initial  inspetrtion 
requirements  mandated  by  this 
proposed  AD.  This  supersedure  is  also 
prompted  by  further  analysis  that 
indicates  a  reduction  in  risk  if  the  initial 
inspection  required  by  AD  99-05-05  is 
completed  sooner  and  the  subsequent 
required  inspections  can  be  redefined  to 
eliminate  the  cyclic  limit,  thereby 
creating  less  burden  on  operators.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  HPT  disk  fracture, 
which  could  result  in  an  imcontained 
engine  failure  and  damage  lo  the 
airplane. 
dates:  Effective  January  7.  2000. 

The  incorporation  by  reference  of 
International  Aero  Engines  SB  V2500- 
ENG-72-0344.  dated  December  18. 
1998.  as  listed  in  Ihe  regiUations.  was 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  30.  1999  (64  FR 
9910.  March  1,  1999). 

The  incorporation  by  reference  of  all 
other  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  RoUs-RoycB  Commercial  Aero 
Engine  Limited.  P.O.  Box  31.  Derby. 
England,  DE2488J,  Attention: 
Publication  Services  ICL-TP;  telephone 
+44-1-33-22-46553,  fax  -►44-1-33-22- 
46302.  The  information  referenced  in 
this  AD  may  be  examined  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7133.  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 


by  superseding  airworthiness  directive 
(AD)  98-20-18.  Amendment  39-10871 
(63  FR  63398.  November  13. 1998).  and 
AD  99-05-05.  Amendment  39-11053 
(64  FR  9910.  March  1. 1999).  applicable 
to  International  Aero  Engines  AG  (lAE) 
V2500-A1  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
September  15.  1999  (64  FR  50020). 

Supersedure  Requirements 

This  supersedure  requires  that  the 
initial  inspection  mandated  by  AD  99- 
05-05  be  completed  at  the  next  shop 
visit  regardless  of  the  planned 
maintenance  or  the  reason  for  shop 
rtmiuval.  The  repetitive  ultrasonic 
inspection  interval  is  redefined  to 
eliminate  the  cyclic  limit  by  requiring 
the  repetitive  inspection  to  be 
performed  whenever  the  high  pressure 
turbine  (HPT)  stage  1  or  stage  2  disks  are 

'  disassembled  from  the  HPT  module.  In 
addition,  this  supersedure  allows  the  . 
disks  identified  by  serial  nimiber  (S/N) 
thai  were  retired  by  AD  98-20-18  to  be 
reintroduced  into  sers'ice  following  an 

-  initial  ultrasonic  inspection  specified  by 
this  AD. 

ConunenI  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
favorable  comment  was  received. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  Ihe  rule  as  proposed. 

Cost  Impact 

Since  this  AD  only  adjusts  Ihe  timing 
of  inspections  already  required,  there  is 
no  additional  adverse  economic  impact. 

Regulatory  Impact 

This  rule  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  No.  13132,  becauseil  does  not 
have  a  substantial  direct  effect  on  the 
Stales,  on  the  relationship  between  the 
national  government  and  the  Slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publicaticn  of  this 
rule. 

For  the  reasons  discussed  above.  I 
ceriify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Re^atorv  Policies  and  Procedures  (44 
FR  11034.'  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator\- 
Flexibilitii'  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  Ihe  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFT? 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  lo  read  as  follows: 

Aulhority:  49  use.  10G(g).  40113.44701 

$39.13    [Amwided] 

2  Section  39  13  is  amended  by 
removing  amendment  39-10871  (63  FT? 
63398.  November  13. 1998)  and 
amendment  39-11053  (64  FTl  9910. 
March  1 .  1999)  and  by  adding  a  new 
airworthiness  directive  to  read  as 
follows: 

9{^-^5-03    Intemalional  Aero  Engines  AG; 

Amendment  .19-11446.  Docket  No  98- 
.'\NE-76-AD.  Supersedes  .AD  98-20-18. 
Amendment  39-10871.  and  AD  99-05- 
05.  Amendment  39-11053. 

Applicability:  Intemalional  .^ero  Engines 
.•\G  flAE)  V2560-AI  serifs  turbofan  engines, 
installed  on  but  not  limited  to  Airbus 
Industrie  A320  series  airplanes. 

Nole  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  appro\  al  for  an  alternative  method  of 
compliance  .n  accordance  with  paragraph  (»:) 
of  this  AD  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  Ihe  unsafe  condition 
addressed  by  this  AD;  and.  if  Ihe  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  pressure  turbine  (HPT) 
disk  fracture,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 
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lospectioiM 

(a)  Perform  initial  and  repetitive  ultrasonic 
inspections  of  HPT  stage  1  and  1  disics  for 
sul^urface  anomalies,  identified  by  serial 
numbers  (S/Ns|  in  Table  1  of  lAE  Service 
Bulletin  (SB)  V2500-ENG-72-0344.  Revision 
1.  datpd  February  12.  1999.  in  accordance 
with  the  Accomplisbment  Instructions  of  IA£ 
SB  V25C10-ENC-72-«.344.  dated  Dct.eraber 
18.  1998.  or  Revision  1,  dated  February 
12.1999.  as  follows: 

(1)  Initially  inspect  at  the  first  opportunity 
wben  the  engine  is  at  a  maintenance  base 
after  the  effective  dale  of  this  AD  regardless 
of  the  planned  maintenance  or  the  reason  for 
engine  removal. 

(2)  Thereafter,  inspect  whenever  the  HPT 
stage  1  or  stage  2  disks  are  disassembled  from 
the  HPT  module. 

(3)  Remove  disks  from  service  if  a 
subsurface  anomaly  is  found,  and  replace 
with  ser^-iceable  parts. 

Return  lo  Service  of  Certain  Disks 

(bl  HPT  stage  1  disks,  part  numbers  (P/N's) 
2A1801.  S/Ns  P10IM2I.  PI 00430.  Pi 00618. 
and  P100621.  may  return  to  service  following 
a  successful  inspection  in  accordance  with 
paragraph  (a)  of  this  AD. 

.Allemative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
u.sed  if  approved  by  the  Manager.  Engine' 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  which 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECX). 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  .^D  can  be  accomplished. 

Incorporalion  by  Reference 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  International 
Aero  Engines  Service  Bulletin  V250O-ENG- 
72-0.144.  dated  December  18.1998.  or 
Revision  1.  dated  February  12, 1999.  The 
incorporation  by  reference  of  lAE  SB  V250O- 
ENC.-72-0344,  dated  December  18,  1998,  was 
previously  approved  by  the  Director  of  the 
Federal  Register  as  of  April  30,  1999  (64  FR 
9910,  March  1, 1999).  The  incorporalion  bv 
reference  of  lAE  SB  V2SOO-ENG-72-0344, 
Revision  1,  dated  Februar)'  12,  1999,  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U,S,C,  552(al 
and  1  CFR  part  51,  Copies  may  be  obtained 
from  Rolls-Royce  Commercial  Aero  Engine 
Limited,  P,  O.  Box  31,  Derby,  England, 
DE2488I,  Attention:  Publication  Services 
ICL-TP;  telephone  +44-1-33-22-46553,  fax 
+4+-1-33-22-46302  Copies  may  be 
iniipected  al  the  FAA.  New  England  Region. 
Office  of  the  Regional  Counsel.  12  New 


England  Executive  Park.  Burlington.  MA:  or 
al  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.  suite  700. 
Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
January  7,  2000. 

Issued  in  Burlington.  Massachusetts,  on 
.November  22,  1999, 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Direclorale,  Aircraft  Certification  Seryice. 
(FR  Doc.  99-31070  Filed  12-2-99;  8:45  ami 
BMJNO  l»Oe  W10-1S-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  98-NM-371-AD:  Amendment 
39-1 1447;  AD  99-2S-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  382  Series  Airplanes 

AOeNCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockbeed  Model 
382  series  airplanes,  tbat  requires  a  one- 
time visual  inspection  of  the  under  floor 
to  ring  fittings  at  fuselage  station  81 7E 
to  verily  installation  of  the  correct  sized 
fasteners;  and  follow-on  corrective 
actions,  if  necessary.  This  amendment  is 
prompted  by  notification  from  the 
maniifacturer  indicating  that  during 
production  incorrect  sized  fasteners 
were  installed  on  the  under  floor  to  ring 
fittings  at  fuselage  station  81 7E.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracking  of 
the  fastener  holes  and  adjacent  fuselage 
structiue  due  lo  installation  of  the 
incorrect  sized  fasteners,  which  could 
rB.sult  in  reduced  structural  integrity  of 
the  airplane. 
DATES:  Effective  January  7,  2000, 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Martin  Aeronautical 
Systems  Support  Company  (LMASSC), 
Field  Support  Department.  Dept,  693, 
Zone  0755.  2251  Lake  Park  Drive, 
Smyrna,  Georgia  30063,  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 


Renton.  Washington:  or  al  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  CertificaUon  Office,  One  Crown 
Center.  1895  Phoenix  Boulevard,  suite 
450,  Atlanta.  Geotgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW„  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters.  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch,  ACE- 
116A.  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349:  telephone  (770)  703-6063;  fax 
(770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  lo 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Lockheed 
•  Model  382  series  airplanes  was 
published  in  the  Federal  Register  on 
April  23,  1999  (64  FR  19938).  That 
action  proposed  to  require  a  one-time 
visual  inspection  of  the  under  floor  to 
ring  fittings  at  fuselage  station  81 7E  to 
verify  installation  of  the  correct  sized 
fasteners;  and  follow-on  corrective 
actions,  if  necessary. 

Comments 

Interested  persons  have  been  aiTorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  to  Revise  Compliance  Time  to 
Fallow  Alert  Service  Bulletin 

One  commenler  requests  that  the 
compliance  time  be  revised  to  read  the 
same  as  the  referenced  service  bulletin. 
While  the  notice  of  proposed 
rulemaking  (NPRM)  proposes  a 
compliance  time  of  30  days  after  the 
effective  date  of  the  proposed  AD,  the 
service  bulletin  specifies  30  days  after 
receipt  of  the  service  bulletin,  which 
was  issued  January  30, 1997. 

The  FAA  does  not  concur.  The 
commenter's  request  would  result  in 
retroactive  rulemaking.  The  FAA  does 
not  have  the  legal  authoritj'  to  impose 
requirements  that  place  operators  in 
noncompliance  based  on  past  actions. 
Even  if  the  commenter's  request  was 
limited  to  future  effect,  as  discussed  in 
the  preamble  of  the  proposed  AD.  the 
FAA  finds  that  a  compliance  time  of  30 
days  after  the  effective  date  of  this  AD 
is  adequate  for  accomplishment  of  the 
inspection  and  rework  in  that  the  FAA 
has  determined  that  fatigue  cracking 
originating  at  the  fastener  holes  caused 
by  the  installation  of  incorrect  sized 
fasteners  could  result  in  loss  of 
pressurization.  but  not  an  "explosive 
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decompression"  or  severe  structural 
degradation.  In  light  of  this,  the  FAA 
finds  that  it  is  not  necessary  to 
implement  an  immediate  cabin 
pressurization  limit  of  8.75  in  Hg  (4.3 
psi)  for  affected  airplanes,  which  would 
result  in  immediate  grounding  of 
airplanes,  to  continue  to  operate 
without  compromising  safety. 

Explanation  of  Change  Made  lo 
Proposal 

The  FAA  has  clarified  the  inspection 
requirement  contained  in  the  proposed 
AD.  Whereas  the  proposal  specified  a 
visual  inspection,  the  FAA  has  revised 
this  final  rule  to  clarify  that  its  intent  is 
to  require  a  general  visual  inspection. 
Additionally,  a  note  has  been  added  to 
the  final  rule  to  define  that  inspection. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  btu'den  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  112 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
18  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 
lo  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  Si  .080.  or  S60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12806;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules    . 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  catalion  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  401 13.  44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-25-04  Lockheed:  Amendment  39-11447 
Docket  98-NM-371-AD. 

Applicability:  Mode!  382  airplanes  as  listed 
in  paragraph  l.A.(l)  ('■Effectivily")  of 
Lockheed  Hercules  Alert  Service  Bulletin 
A382-S3-57.  Revision  1,  dated  [anuary  30. 
1997;  certificated  in  any  category. 

Note  I:  This  .\D  applies  lo  each  airplane 
identifled  in  the  preceding  appli(.ability 
provision,  regardless  of  whether  it  hai  been 
modified,  altered,  or  repaired  in  the  area 
sub|ec:t  to  the  requirements  of  this  AD.  For 
airplanes  thai  have  been  modified,  altered,  or 
repaired  so  thai  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  -AD. 
The  request  should  include  an  assessment  oi 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  fastener 
holes  and  adjacent  fuselage  structure  due  to 
installation  of  the  incorrect  sized  fasteners, 
which  could  result  in  reduced  structural 


integrity  of  the  airplane,  accomplish  the 
following: 

For  All  Airplanes:  Inspection  and  Corrective 
Action,  If  Necessary 

(al  Within  3U  ilays  after  the  effective  date 
of  this  AD.  perform  a  one-time  general  visual 
inspection  of  the  under  floor  lo  ring  fillings 
at  fuselage  station  817E  to  verify  installation 
of  (he  correct  sized  fasteners,  in  accordance 
with  Lockheed  Hercules  Alert  Service 
Bulletin  A382-53-57.  Revision  1.  dated 
lanuary  30.  1997, 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked," 

Note  3:  Inspections,  repairs,  or 
replacements  that  have  been  accomplished 
prior  to  the  effective  dale  of  this  .\D.  in 
accordance  with  Lockheed  Hercules  Alert 
Ser\'ice  Bulletin  A3a2-53-57.  dated  )anuBr\- 
16.  1997.  are  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  by  this  AD. 

(1)  If  alt  fasteners  are  the  correct  size,  no 
further  action  is  required  by  this  AD, 

(2)  If  any  fastener  is  determined  to  be  the 
incorrect  size,  prior  to  further  flight,  measure 
the  distance  between  the  fastener  centers  in 
aixordance  with  the  alert  serv'ice  bulletin 

(i)  If  the  distance  between  the  fastener 
centers  is  less  than  0.57  inch,  prior  lo  further 
flight,  repair  in  accordance  with  a  method 
approved  bv  the  Manager.  Atlanta  Aircraft 
Certification  Office  (ACQ).  FAA.  Small 
Airplane  Directorate. 

(ii)  If  the  distance  between  the  fastener 
centers  is  greater  than  or  equal  to  0.57  inch, 
prior  to  further  flight,  accomplish  the 
rtxjuirements  of  paragraph  (bl  of  this  .\D. 

For  Certain  Airplanes:  Removal  of  Incorrect 
Sized  Fasteners.  Inspection,  and  Follow-On 

Actions 

(b)  For  all  airplanes  on  which  the  distance 
between  the  fastener  centers  is  greater  than 
or  equal  to  0.57  inch:  Prior  to  further  flight, 
remove  any  incorrect  sized  fastener  and 
perform  a  one-time  visual  inspet  lion  of  the 
fastener  holes  and  adjacent  fusela^'*  structure 
lo  delect  discrepancies  (damagt:.  corrosion,  or 
misdrilled  or  elongated  fastener  holes)  in 
accordance  Lockheed  Hercules  .\lert  Service 
Bulletin  A382-33-57.  Revision  1.  dated 
|anuar>  30. 1997. 

(1)  If  no  discrepancy  is  detected,  prior  tti 
further  flight,  redrill  Ihe  fastener  holes  to  the 

■correct  size  and  install  correct  sized  fasteners 
in  accordance  with  the  alert  servic*  bulletin. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  redrill  the  fastener  holes  to  the 
correct  size  and  perform  an  additional  one- 
time visual  inspection  of  the  redrilled  holes 
to  detect  remaining  discrepancies  (damage, 
corrosion,  or  misdrilled  or  elongated  fastener 
holes)  of  the  aflected  area,  in  accordance 
with  the  alert  service  bulletin. 
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(i)  If  no  remaining  discrepancv  is  deleclod 
prior  lo  further  flighl.  insiall  Ihe  correct  sized 
fasteners  in  accordance  with  the  alert  senice 
builetin. 

(ii)  If  any  remaining  discrepancy  is 
delected,  prior  lo  further  flight,  repair  in 
accordance  with  a  method  approved  by  Ihe 
Manager.  Allania  ACO. 

Aitenialive  Methods  of  Compliance 

(cj  An  ailemative  method  of  compliance  or 
adjuslmenl  of  the  compliance  time  thai 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  Ihe  Manager.  Atlanta 
.\CO.  Operators  shall  submit  iheir  requests 
through  an  appropriale  FAA  Principal 
Maintenance  Inspeclor.  who  may  add 
comments  and  then  send  it  lo  the  Manager 
Atlanla  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  ailemative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  Ihe  Allania  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  Ihe  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  lo  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Referance 

(e)  Except  as  provided  bv  paragraphs 
la)(2)|i)  and  (b)(2)(ii)  of  this  AD,  the  actions 
shall  be  done  in  accordance  with  Lockheed 
Hercules  Alert  Service  Bulletin  A382-53-.'i7. 
Revision  1.  dated  lanuary  30.  1997.  which 
contains  the  following  list  of  effective  pages: 

Page     I    Revision  level    '   Date  snown  on 
No.         shown  on  page  ;  page 


DEPARTMENT  OF  TRANSPORTATION      The  Rule 
Federal  Aviation  Administration 
14  CFR  Part  71 


This  incorporation  by  reference  was 
approved  by  the  Director  of  Ihe  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  pan  51.  Copies  may  be  obtained 
Ihjm  Lockheed  Martin  Aeronautical  Systems 
Support  Company  (LMASSC).  Field  Support 
Department.  Dept.  B93.  Zone  0755.  2251  Uke 
Park  Drive.  Smyrna.  Georgia  30063.  Copies 
may  be  inspected  at  Ihe  FM,  Transport 
Airplane  Directorate.  IBOl  Lind  Avenue. 
SW..  Renlon.  Washington:  or  at  Ihe  FAA. 
Small  Airplane  Directorate.  Atlanla  Aircraft 
Certification  Office.  One  Crown  Center.  1895 
Phoenix  Boulev-ard.  suile  450.  Allania. 
Georgia;  or  at  Ihe  Office  of  Ihe  Federal 
Register.  800  North  Capitol  Street,  NW    suile 
700.  Washington.  DC 

If)  This  amendment  becomes  eEfective  on 
lanuary  7.  2000. 

Issued  in  Renlon.  Washington,  on 
November  23. 1999. 
O.L  Riggin, 

Acting  Stanager.  Transport  Airplane 
Direclorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-31071  Filed  12-2-99:  8:45  am| 
aoaJNo  cooE  wio-imi 


(Airspace  Docket  No.  9»-AGL-S0] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Dayton,  Wright-Patterson  AFB,  OH 

AOeNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTXW:  Final  rule. 

summary:  This  action  modifies  Class  D 
airspace  and  establishes  Class  E  airspace 
at  Dayton,  Wright-Patterson  AFB.  OH. 
This  action  amends  the  effective  hours 
of  the  Class  D  surface  area  to  coincide 
with  the  airport  traffic  control  tower 
(ATCT)  hours  of  operation  for  Wright- 
Patterson  AFB.  The  purpose  of  this 
action  is  to  clarify  when  two-way  radio 
communication  with  the  ATCT  is 
required.  This  action  also  creates  a  Class 
E  surface  area  for  those  times  when  die 
ATCrr  is  closed. 

EFFECTIVE  DATE:  0901  UTC.  Februarv  24 
2000.  '      ' 

FOfl  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke,  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  IL  60018, 
telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday.  September  14.  1999.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  D  airspace  and  establish 
Class  E  airspace  at  Dayton.  Wright- 
Patterson  AFB.  OH  (64  FR  49754).  The 
proposal  was  to  amend  die  effective 
hours  to  coincide  with  the  ATCT  hours 
of  operation  for  Wright-Paterson  AFB 
and  to  create  controlled  airspace  when 
die  ATCT  is  closed.  Interested  parties 
were  invited  to  participate  in  djis 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Class  D  airspace 
designations  are  published  in  paragraph 
5000,  and  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.90  dated  September 
1.  1999.  and  effecUve  September  16, 
1999.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequenUy  in  the 
Order. 


This  amendment  to  14  CFR  part  71 
modifies  Class  D  airspace  and 
establishes  Class  E  airspace  at  Dayton- 
Wright-Patterson  AFB.  OH.  by      ' 
amending  die  hours  of  operation  of  die 
Class  D  airspace  for  Wright-Patterson 
AFB  and  by  creating  a  Class  E  surface 
area  during  those  times  when  the  ATCT 
is  closed.  The  area  will  be  depicted  on 
appropriate  aeronauUcal  charts. 

The  FAA  has  determined  that  Uiis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  rouUne  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation— (1) 
is  not  a  "significant  regulatorj'  action" 
under  ExecuUve  order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulafon,'  Policies  and  Procedures  (44 
FR  1 1034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigadon.  it 
is  certified  diat  diis  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Admiiustration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A 
CLASS  B.  CLASS  C.  CLASS  D,  AND      ' 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103.  401 13. 
40120:  E.O.  10854.  24  FR  95665.  3  CFR 
1959-1963  Comp.  p.  389. 

S71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Anation 
Administi^tion  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999.  and  effective 
September  16, 1999.  is  amended  as 
follows: 

Paragraph  SOOO    Class  D  airspace. 
*         •         •         .         . 

AGL  OH  D    Dayton.  Wright-Patterson  AFB. 
OH  (Revised] 

Oayton.  Wright-Patterson  AFB.  OH 
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(Lat.  39''49'34"N..  long.  84°02'S4"W.l 
Patterson  VORTAC 

(Lai.  39°49'06"N..  long.  84'03'16"W.l 
That  airspace  extending  upward  from  the 
surface  loand  including  :t.400  feel  MSL 
within  an  4.6-mik'  radius  of  Wright-Patlersoii 
AFB.  and  within  1.3  miles  each  side  of  Ihe 
Patterson  VORTAC  046°  radial  extending 
from  the  4.6-mile  radius  to  5.6  miles 
northeast  of  Ihe  VORTAC.  excluding  Ihal 
airspace  within  the  lames  M.  Cox  Dayton 
Inlernalional  Air^iort.  OH.  Cla.ss  C  airspace 
area.  This  Class  D  airspace  area  is  effective 
during  the  specific  dales  and  limes 
established  in  advance  by  Notice  to  Ainnen. 
The  effective  dale  and  time  will  thereafter  be 
continuously  published  in  Ihe  Airport/ 
Facilily  Directory. 
***** 

Paragraph  6002    Class  E  airspace  designated 
as  a  surface  area. 


AGL  OH  E2    Dayton,  Wrigfat-Panerson  AFB. 
OH  (New) 

Dayton.  Wright-Patterson  AFB.  OH 

(Lat.  39°49'34"N..  long  84'02'54"W.| 
Pallerson  VORTAC 

(Lal.  39°49'06"N..  long  84°03'16"VV.| 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,400  feel  MSL 
within  an  4.6-mile  radius  of  Wrighl-Pallerson 
AFB,  and  within  1.3  miles  each  side  of  the 
Patterson  VORT.\C  046°  radial  extending 
from  the  4.6-miie  radius  to  5.6  miles 
northeast  of  Ihe  VORTAC.  excluding  Ihal 
airspace  within  the  James  M.  Cox  Daylon 
International  Airport,  OH.  Class  C  airspace 
area.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  Nolice  lo  Airmen. 
The  effective  dale  and  lime  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facilitv  Direclorv. 


Issued  in  Des  Plaines.  Illinois  on  November 
16.  1999. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  99-31401  Filed  12-2-99:  8:45  ami 

aiUJNG  CODE  wio-ia-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  99-AGL-42] 

Modification  of  Class  E  Airspace; 
Marquette,  Ml;  Revocation  of  Class  E 
Airspace;  SavYyer,  Ml,  and  K.I.  Sawyer, 
Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Marquette.  MI.  and  revokes 
the  Class  E  airspace  at  Sawyer.  Ml.  and 


K.I.  Sawyer,  MI.  The  legal  description 
for  the  Class  E  airspace  for  Sawii-er 
International  Airport  has  been  changed 
from  Sawyer.  MI.  to  Marquette.  MI.  and 
the  legal  description  for  Class  E  airspace 
for  K.I.  Sawyer.  MI.  is  no  longer  valid 
because  K.I.  Sawyer  Air  Force  Base 
(AFB)  has  been  closed  and  renamed 
Sawyer  International  Airport.  In 
addition,  the  closure  of  Marquette 
County  Airport  was  made  on  September 
23.  1999.  Finally,  tile  Marquette.  MI 
VHF  Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
(MQT)  navigational  aid  will  be 
decommissioned  and  replaced  with  the 
new  Gwinn.  MI.  VOR/DME  (GWI).  and 
will  be  located  appro.ximalely  15 
nautical  miles  southeast  of  the  existing 
MQT  VOR/DME  on  the  Sawyer 
International  Airport.  This  action 
modifies  Class  E  airspace  for  Marquette. 
MI.  lo  correctiy  describe  the  Class  E 
airspace  required  for  Sawyer 
International  Airport,  to  remove  the 
reference  to  Marquette  County  Airport, 
and  lo  incorporate  the  new  GWI  VOR/ 
DME  location,  and  revokes  the  Class  E 
airspace  at  Sawyer.  MI,  and  K.I.  Sawyer. 
MI. 

EFFECTIVE  DATE:  0901  LTC.  Februarys  24. 
2000. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Denis  C.  Burke.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  IL  60018. 
telephone  (847)  294-7568 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday.  August  4. 1999.  the 
FAA  proposed  lo  amend  14  CFR  part  71 
lo  modify  Class  E  airspace  at  Marquette 
MI,  and  to  revoke  Class  E  airspace  at 
Sawyer.  MI.  and  K.I.  Sawyer.  MI  (64  FR 
42300).  On  Tuesday.  October  5.  1999. 
the  FAA  extended  the  comment  period 
for  the  proposal  due  to  a  minor 
modification  to  the  legal  description  for 
the  Class  E  airspace  for  Marquette.  MI 
(64  FR  53957).  The  proposal  was  lo 
modify  controlled  airspace  extending 
upward  from  the  surface  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  lo 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  Ihe  proposal  lo  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002. 
and  Class  E  airspace  designations  for 


airspace  areas  extending  upward  from 
700  feel  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005. 
of  FAA  Order  7400.9G  dated  September 
1. 1999.  and  effective  September  16. 
1999.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  TheClassE 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  lo  14  CFR  part  71 
modifies  Class  E  airspace  at  Marquette. 
MI.  and  revokes  Class  E  airspace  at 
Saw>'er.  MI.  and  K.I.  Sawyer  AFB.  MI. 
to  accommodate  aircraft  executing 
instniment  flight  procedures  at  Sawyer 
International  Airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  axe 
necessan,"  to  keep  them  operationally 
current.  Therefore,  this  regulation — (IJ 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulator,-  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  thai  will  only  aftect  air 
traffic  procedures  and  air  navigation,  il 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .\dministration 
amends  14  CFR  part  71  as  follov>s: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  aijthority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  106(gJ.  401U3.  40113 
40120:  E.O!  10854.  24  FR  95865.  3  CFR. 
1959-1963  Comp..  p.  389. 

fTI.I    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1. 1999.  and  effective 
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September  16, 1999,  is  amended  as 
follows: 


*         * 


Paragraph  8002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 
•         *         •         *         * 

AGLNnE2    Sawyer,  Vn  IRsmovedl 


AGL  Nfl  E2    Martjuetle,  MI  IRevisedl 
Marquette.  Sawyer  International  Airport.  MI 
(Lai.  46=2n3"N..  long.  87°23'45"W.) 
Within  a  4.6-niile  radius  of  Sawyer 
International  Airport. 


Paragraph  BOOS  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  NOES    Sawyer,  MI  (Removed) 

•  •         •         «         • 

AGL  MI  ES    K.L  Sawyer,  MI  [RemovedJ 

•  *         •         *         • 

AGL  MI  ES    Marquette,  MI  IRevisedj 

Marquette.  Sawyer  International  Airport.  MI 

(UL  46''21'13"N..  long.  87°23'45"W.) 
Cwinn  VOR/DME 

(Lat.  46°2r32"N.,  long.  87'23'50"W.l 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.1-mile 
radius  of  the  Sawyer  International  Airport, 
and  that  airspace  extending  upward  from 
1 .200  feel  above  the  surface  within  a  35.0- 
mile  radius  of  the  Cwinn  VOR/DME. 

•  •         *         *         * 

Issued  in  Oes  Plainaa,  Illinois  on  November 
16.  1999. 

Christopher  R.  Blum, 

.Vfanager.  Air  Traffic  Division. 

IFR  Doc.  99-31400  Filed  12-2-99:  8:45  am] 

BIUJNG  <»>0E  4»10-13-« 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnistratton 
14CFRPart71 

lAirapace  Docket  No.  99-AGL-471 

Establishment  of  Class  E  Airspace; 
Pine  River,  MN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
actmn:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Pine  River.  MN.  A 
Nondirectional  Beacon  (NDB)  Standard 
Instnunent  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  34  has  been  developed 
for  Pine  BUver  Regional  Airport. 


Controlled  airspace  e.xtending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
creates  controlled  airspace  for  Pine 
River  Regional  Airport. 
EFFECTIVE  DATE:  0901  UTC.  February  24, 
2000 

FOfl  FURTHEf)  INFORMATION  CONTACT: 
Denis  C.  Burke.  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 
History 

On  Friday,  August  27, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
establish  Class  E  airspace  at  Pine  River, 
MN  (64  FR  46871).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instnunent  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  eiuoute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  74O0.9G  dated  September  1, 1999. 
and  effective  September  16,  1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Pine 
River,  NM.  to  accommodate  aircraft      , 
executing  the  proposed  NDB  Rviry  34 
SIAP  at  Pine  River  Regional  Airport  by 
creating  controlled  airspace.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106lg).  40103.  40113, 
40120:  E.O.  10854.  24  FR  95665,  3  CFR, 
1959-1963  Comp..  p.  389. 

$71.1    lAmendwl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLMNE5    Pine  River,  MN  INewl 

Pine  River  Regional  Airport.  MN 

(Ul.  46"  43'29"N,  long.  94=  22'54"W) 
Pine  River  NDB 

(Lai.  46°  43'37"N.  long.  94°  23'04"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Pine  River  Regional  Airport  and 
within  1.3  miles  each  side  of  the  154°  bearing 
from  the  Pine  River  NDB.  extending  from  the 
6.3-mile  radius  to  7.0  miles  southeast  of  the 
airport. 
•  *         *         •         * 

l.<:.sued  in  Des  Plaines,  Illinois  on  November 
B.  1999. 
Chrislopher  R.  Blum, 

Manager.  Atr  Traffic  Division. 

IFR  Doc.  99-31402  Filed  12-2-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-49J 

Modification  of  Class  E  Airspacs; 
Caledonia,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Caledonia,  MN.  A  Global 
Positioning  System  (GPS)  Standard 
Instnunent  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  31  has  been  developed 
for  Houston  County  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1 200  feet  above  groiuid  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  removes  the 
extension  to  the  existing  controlled 
.airspace  for  this  airport. 
EFFECTIVE  DATE:  0901  UTC,  February  24, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday.  September  14, 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Caledonia, 
MN  (64  FR  49755).  The  proposal  was  to 
modify  controlled  airspace  extending 
upward  from  700  to  1,200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  wTitten  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9G  dated  September  1. 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  71 .1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Caledonia, 
MN,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  31  SIAP  for 


Houston  County  Airport  by  modifying 
the  existing  controlled  airspace.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  Is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februar>'  26, 1979);  and  (3) 
Does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 

Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  401 13. 
40120:  E.d  10854.  24  FR  95665.  3  CFR. 
1959-1963  Comp..  p.  389. 

§71,1    [Ammdad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999.  and  effective 
September  16.  1999.  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  Feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5  Caledonia,  MN  IRevisedl 
Caledonia.  Houston  Countv  Airport.  MN 
(Lai.  43°35'47"N..  long.  91°  30'  14"W) 
Thai  airspace  extending  upward  from  70(1 
feel  above  Ihe  surface  within  a  6.3-mile 
radius  of  Houston  County  Airport. 


Issued  in  Des  Plaines.  Illinois  on  November 
16,  1999. 
Christopher  R.  Blum, 

Manager.  Air  Traffic  Division. 

(FR  Doc.  99-  ?1403  Filed  12-2-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-221 

Removal  of  Class  E  Airspace;  Fulton, 
MS 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  action  removes  Class  ES 
airspace  at  Fulton.  MS,  by  revoking  the 
airspace  for  the  Fulton-Itawamba 
County  .Mrport.  The  County  of 
Itawamba.  MS.  has  closed  the  Fulton- 
Itawamba  County  Airport.  Therefore, 
the  Class  E5  airspace  for  the  Fulton- 
Itawamba  County  Airport  must  be 
revoked. 

EFFECTIVE  DATE:  0901  UTC.  Febfwuy  24. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shclton.  Manager.  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  Georgia  30320: 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

The  Fulton-Itawamba  Coiuity  Airport 
is  within  the  Fulton.  MS,  Class  E5 
airspace  area.  The  County  of  Itawamba. 
MS.  has  elected  to  close  the  Fulton- 
Itawamba  County  Airport.  Therefore, 
the  Class  E5  airspace  must  be  revoked. 
This  rule  will  become  effective  on  the 
date  specified  in  the  "DATE"  section 
Since  this  action  removes  the  Class  E5 
airspace,  and  as  a  result,  eliminates  the 
impact  of  Class  E5  airspace  on  users  of 
the  airspace  in  the  vicinity  of  the 
Fulton-Itawamba  County  Airport,  notice 
and  public  procedure  imder  5  U.S.C. 
553(b)  are  uimecessary. 

Class  E  airspace  designations  for  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1. 1999. 
and  effective  September  16. 1999,  which 
is  incorporated  by  rtjforence  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimieni  will  be  removed 
subsequently  from  the  Order. 
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The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  Class  E5  airspace  at 
Fulton.  MS. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  arc 
necessan,'  to  keep  them  operationally 
current.  It.  therefore.  (I)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12B66;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  i.s  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Autborily:  49  U.S.C.  106(g);  40103.  40113. 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963Conip..p.  389;  14  CFR  11.69. 

171.1     [AMENDED] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1. 1999.  and  effective 
September  16.  1999.  is  amended  as 
follows: 

Panigmph  6005  Class  E  Aimpace  Areas 
Extending  Upward  From  700  Feel  or  Mare 
Above  the  Surface  of  the  Earth 


ASO  MS  E5    Fulton,  MS  (Removel 


Issued  in  College  Park.  Georgia,  on 
November  23. 1999. 
Nancy  B.  Shellon, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Hegion. 
IFR  Doc.  99-31398  Filed  12-2-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-44] 

Amendment  to  Class  E  Airspace; 
Winfield/Arkansas  City,  KS 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Direct  final  rule:  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Winfield/ 
Arkansas  City.  KS. 

DATES:  The  direct  final  rule  published  at 
64  FR  49646  is  effective  on  0901  UTC. 
December  30.1 999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C.  DOT 
Regional  Headquarters  Building.  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone; 
(816)  329-2525. 

SUPPI.EMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  14.  1999  (64  FR 
49646).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  30, 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  Citv.  MO  on  November 
18.  1999. 
Richard  L.  Day. 

■Acting  Manager,  Air  Traffic  Division^Cenlral 
Region. 

IFR  Doc.  99-31399  Filed  12-2-89  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 
15  CFR  Pan  806 
[Docket  No.  9908102129310-02] 
RIN  0691-AA36 

Direct  Investment  Surveys:  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1 999 

AGENCY:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  These  final  rules  revise 
regulations  for  the  BE-10.  Benchmark 
Survey  of  U.S.  Direct  Investment 
Abroad. 

The  BE-10  survey  is  mandatory  and 
is  conducted  once  every  5  years  by  the 
Bureau  of  Economic  Analysis  (BEA). 
U.S.  Department  of  Commerce,  under 
the  International  Investment  and  Trade 
in  Services  Survey  Act.  The  benchmark 
survey  will  be  conducted  for  1999.  BEA 
will  send  the  survey  to  potential 
respondents  in  March  of  the  year  2000: 
responses  will  be  due  by  May  31.  2000 
for  respondents  required  to  file  fewer 
than  50  forms  and  by  June  30.  2000  for 
those  required  to  file  50  or  more  forms. 
The  last  benchmark  survey  was 
conducted  for  1994.  The  benchmark 
survey  covers  virtually  the  entire 
universe  of  U.S.  direct  investment 
abroad  in  terms  of  value,  and  is  BEA's 
most  comprehensive  survey  of  such 
investment  in  terms  of  subject  matter. 

The  revised  rules  increase  the 
exemption  level  for  reporting  on  the 
BE-IOB(SF)  short  form  and  the  BE-lOB 
BANK  form  from  S3  million  to  $7 
million;  direct  that  minority-owned 
nonbank  foreign  affiliates,  regardless  of 
size,  be  reported  on  the  BE-IOB(SF) 
short  form;  increase  the  exemption  level 
for  reporting  on  the  BE-10B(IJ1  long 
form  from  S50  million  to  SlOO  million; 
and  direct  U.S.  reporters  with  total 
assets,  sales  or  gross  operating  revenues, 
and  net  income  less  than  or  equal  to 
SlOO  million  (positive  or  negative)  to 
report  only  selected  items. 
EFFECTIVE  DATE:  These  final  rules  will  be 
effective  lanuan,'  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
R.  David  Belli,  Chief.  International 
Investment  Division  (BE-50).  Bureau  of 
Economic  Analysis.  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
phone  (202)  606-9800. 
SUPPLEMENTARY  INFORMATION:  On 
September  7.  1999.  the  Bureau  of 
Economic  Analysis  (BEA)  published  in 
the  Federal  Register,  volume  64,  No. 
172,  64  FR  48S68-48S72,  a  notice  of 
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proposed  rulemaking  setting  forth 
revised  reporting  requirements  for  the 
BE-10.  Benchmark  Sur\'ev  of  U.S.  Direct 
Investment  Abroad — 1999.  No 
comments  on  the  proposed  rules  were 
received.  Thus,  these  final  rules  are  the 
same  as  the  proposed  rules. 

These  final  rules  amend  15  CFR  part 
806  to  set  forth  revised  reporting 
requirements  for  the  BE-10,  Benchmark 
Survey  of  U.S.  Direct  Investment 
Abroad — 1999.  The  Bureau  of  Economic 
Analysis.  U.S.  Department  of 
Commerce,  will  conduct  the  survey 
under  the  International  Investment  and 
Trade  in  Services  Survey  Act  (22  U.S.C. 
3101-3108),  hereinafter,  "the  Act." 
Section  4(b)  of  the  Act  requires  that 
with  respect  to  United  States  direct 
investment  abroad,  the  President  shall 
conduct  a  benchmark  survey  covering 
year  1982,  a  benchmark  survey  covering 
year  1989,  and  benchmark  surveys 
covering  every  fifth  year  thereafter.  In 
conducting  surveys  pursuant  to  this 
subsection,  the  President  shall,  among 
other  things  and  to  the  extent  he 
determines  necessary  and  feasible — 

(1)  Identify  the  location,  nature,  and 
magnitude  of.  and  changes  in  total 
investment  by  any  parent  in  each  of  its 
affiliates  and  the  financial  transactions 
between  any  parent  and  each  of  its 
affiliates: 

(2)  Obtain  (A)  information  on  the 
balance  sheet  of  parents  and  affiliates 
and  related  financial  data.  (B)  income 
statements,  including  the  gross  sales  by 
primary  line  of  business  (with  as  much 
product  line  detail  as  is  necessary  and 
feasible)  of  parents  and  affiliates  in  each 
coimtr>'  in  which  they  have  significant 
operations,  and  (C)  related  information 
regarding  trade,  including  trade  in  both 
goods  and  ser\'ices,  between  a  parent 
and  each  of  its  affiliates  and  between 
each  parent  or  affiliate  and  any  other 
person; 

(3)  Collect  employment  data  showing 
both  the  number  of  United  States  and 
foreign  employees  of  each  parent  and 
affiliate  and  the  levels  of  compensation, 
by  country,  industry,  and  skill  level; 

(4)  Obtain  information  on  tax 
payments  by  parents  and  affiliates  by 
country;  and 

(5)  determine,  by  industry  and 
country,  the  total  dollar  amount  of 
research  and  development  expenditures 
by  each  parent  and  affiliate,  payments 
or  other  compensation  for  the  transfer  of 
technology  between  parents  and  their 
affiliates,  and  payments  or  other 
compensation  received  by  parents  or 
affiliates  from  the  transfer  of  technology 
to  other  persons. 

bisection  3  of  Executive  Order  11961. 
the  President  delegated  authority 
granted  under  the  A.ct  as  concerns  direct 


investment  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 
BEA. 

The  benchmark  surveys  are  BEA's 
censuses,  intended  to  cover  the  universe 
of  U.S.  direct  investment  abroad  in 
terms  of  value.  U.S.  direct  investment 
abroad  is  defined  as  the  ownership  or 
conlrijl,  directly  or  indirectly,  by  one 
U.S.  person  of  10  percent  or  more  of  the 
voting  securities  of  an  incorporated 
foreign  business  enterprise  or  an 
equivalent  interest  in  an  unincorporated 
foreign  business  enterprise,  including  a 
branch. 

The  purpose  of  the  benchmark  sur\'ey 
is  to  obtain  universe  data  on  the 
financial  and  operating  characteristics 
of.  and  on  positions  and  transactions 
between.  U.S.  parent  companies  and 
their  foreign  affiliates.  The  data  are 
needed  to  measure  the  size  and 
economic  significance  of  U.S.  direct 
investment  abroad,  measure  changes  in 
such  investment,  and  assess  its  impact 
on  the  U.S.  and  foreign  economies.  The 
data  will  provide  benchmarks  for 
deriving  current  universe  estimates  of 
direct  investment  from  sample  data 
collected  in  other  BEA  surveys  in 
nonbenchmark  years.  In  particular,  they 
will  senre  as  benchmarks  for  the 
quarterly  direct  investment  estimates 
included  in  the  U.S.  international 
transactions  and  national  income  and 
product  accounts,  and  for  annual 
estimates  of  the  U.S.  direct  investment 
position  abroad  and  of  the  operations  of 
U.S.  parent  companies  and  their  foreign 
affiliates. 

The  survey  consists  of  an  instruction 
booklet,  a  claim  for  not  filing  the  BE- 
10.  and  the  following  report  forms; 

1.  Form  BE-lOA— Report  for  U.S. 
Reporters  that  are  not  banks; 

2.  Form  BE-lOA  BANK— Report  for 
U.S.  Reporters  that  are  banks; 

3.  Form  BE-IOB(LF)  (Long  Form)— 
Report  for  majority-owned  nonbank 
foreign  affiliates  of  nonbank  U.S. 
parents  with  assets,  sales,  or  net  income 
greater  than  SlOO  million  (positive  or 
negative); 

4.  Form  BE-IOB(SF)  (Short  Form)- 
Report  for  majority -owned  nonbank 
foreign  affiliates  with  assets,  sales,  or 
net  income  greater  than  S7  million,  but 
not  greater  than  SlOO  million  (positive 
or  negative),  minority-owned  nonbank 
foreign  affiliates  of  nonbank  parents 
with  assets,  sales,  or  net  income  greater 
than  S7  million  (positive  or  negative); 
and  all  nonbank  affiliates  of  bank 
parents,  and 

5.  Form  BE-lOB  BANK— Report  for 
foreign  affiliates  that  are  banks. 

Although  the  survey  is  intended  to 
cover  the  universe  of  U.S.  direct 
investment  abroad,  in  order  to  minimize 


the  reporting  burden,  foreign  affiliates 
with  assets,  .sales,  and  net  income  each 
equal  to  or  less  than  S7  million  (positive 
or  negative)  are  exempt  from  being 
reported  on  Form  BE-IOB(SF)  or  BE- 
lOB  BANK  (but  must  be  listed,  along 
with  selected  identification  information 
and  data,  on  Form  BE-lOA 
SUPPLEMENT  or  BE-lOA  BANK 
SUPPLEMENT). 

Executive  Order  12612 

These  final  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 

Executive  Order  12868 

These  final  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information  required 
in  these  final  rules  has  been  approved 
by  0MB  (OMB  No.  0608-00491  under 
the  Papenvork  Reduction  Act. 
Notwithstanding  any  other  provisions  of 
the  laxv.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 
to  the  requirements  of  the  Papen^'ork 
Reduction  Act  unless  that  collection 
displays  a  currently  vaUd  Office  of 
Management  and  Budget  control 
Number. 

The  suney  is  expected  to  result  in  the 
filing  of  reports  from  about  3.500 
respondents.  The  respondent  burden  for 
this  collection  of  information  is 
estimated  to  vary  from  14  to  8.500  hours 
per  response,  with  an  average  of  130 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existins  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus  the  total 
respondent  burden  of  the  survey  is 
estimated  at  458.000  hours  (3.500 
respondents  times  130  hours  average 
burden)     ' 

Comments  regarding  the  burden 
estimate  of  any  aspect  of  this  collection 
of  information  should  be  addressed  to: 
Director.  Bureau  of  Economic  Analysis 
(BE-1).  US.  Department  of  Commerce. 
Washington.  DC  20230;  and  to  the 
Office  of  Management  and  Budget, 
O.I.R.A..  Paperwork  Reduction  fh^ject 
0608-0049.  Washington.  DC  20503 
(Attention  PRA  Desk  Officer  for  BEA). 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation. 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
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Small  Business  Administration,  under 
the  provision  of  the  Regulatory 
FlexibiUtj-  Act  (5  U.S.C.  605(b)).  that 
these  final  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
BE-10  report  is  required  of  any  U.S. 
company  that  had  a  foreign  affiliate — 
that  is.  that  had  direct  or  indirect 
ownership  or  control  of  at  least  10 
percent  of  the  voting  stock  of  an 
incorporated  foreign  business 
enterprise,  or  an  equivalent  interest  in 
an  unincorporated  foreign  business 
enterprise — at  any  time  during  the  U.S. 
company's  1999  fiscal  year.  Companies 
that  have  direct  investment  abroad  tend 
to  be  quite  large.  To  minimize  the 
reporting  burden  on  smaller  U.S. 
companies.  U.S.  Reporters  with  total 
assets,  sales  or  gross  operating  revenues, 
and  net  income  less  than  or  equal  to 
SlOO  million  (positive  or  negative)  are 
required  to  report  only  selected  items  on 
the  BE-lOA  form  for  U.S.  Reporters  in 
addition  to  forms  they  may  be  required 
10  file  for  their  foreign  affiliates. 

List  of  Subjects  in  IS  CFR  Part  806 

Balance  of  payments.  Economic 
statistics,  U.S.  investment  abroad. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Daled:  Novoml)er  17.  1999. 
|.  Steven  Landefeld. 
Director.  Burvau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble.  BEA  amends  15  CFR  part  806 
as  follows: 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  22  U.S.C  3101- 
3108:  and  E.O.  119B1  (3  CFR,  1977  Comp.. 
p.  86).  as  amendod  by  E.O.  12013  (3  CFR, 
1977  Ckimp..  p.  147).' E.O.  12318  (3  CFR.  1981 
Comp  .  p.  173),  and  E.O.  12518  13  CFR,  1985 
Comp..  p.  348). 

2.  Section  806.16  is  revised  to  read  as 

follows: 

$806.16    Rules  and  regulations  lor  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad— 1999. 

A  BE-10.  Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad  will  be 
conducted  covering  1999.  All  legal 
authorities,  provisions,  definitions,  and 
requirements  contained  in  §§806.1 
through  806.13  and  §  806.14(a)  through 
(d)  are  applicable  to  this  survey. 
Specific  additional  rules  and  regulations 
for  the  BE-10  survey  are  given  in 
paragraphs  (a)  throiigh  (e)  of  this 
section. 


More  detailed  instructions  are  given 
on  the  report  forms  and  instructions. 

(a)  Response  required.  A  response  is 
required  from  persons  subject  to  the 
reporting  requirements  of  the  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1999,  contained  in 
this  section,  whether  or  not  they  are 
contacted  by  BEA.  Also,  a  person,  or 
their  agent,  who  is  contacted  by  BEA 
about  reporting  in  this  survey,  either  by 
sending  them  a  report  form  or  by 
written  inquiry,  must  respond  in  writing 
pursuant  to  §  806.4.  They  may  respond 
by: 

(1 )  Certifying  in  writing,  within  30 
days  of  being  contacted  by  BEA,  to  the 
fact  that  the  person  had  no  direct 
investment  within  the  purview  of  the 
reporting  requirements  of  the  BE-10 
survey: 

(2)  Completing  and  retxuning  Ihe 
"BE-10  Claim  for  Not  Filing  "  within  30 
days  of  receipt  of  the  BE-10  survey 
report  forms:  or 

(3)  Filing  the  properly  completed  BE- 
10  report  (comprising  Form  BE-lOA  or 
BE-lOA  BANK  and  Forms  BE-IOB(LF), 
BE-IOB(SF),  and/or  BE-lOB  BANK)  by 
May  31,  2000,  or  June  30,  2000,  as 
required. 

(b)  Who  must  report.  (1)  A  BE-10 
report  is  required  of  any  U.S.  person 
that  had  a  foreign  affiliate — that  is,  that 
had  direct  or  indirect  ownership  or 
control  of  at  least  10  percent  of  the 
voting  stock  of  an  incorporated  foreign 
business  enterprise,  or  an  equivalent 
interest  in  an  unincorporated  foreign 
business  enterprise — at  any  time  during 
the  U.S.  person's  1999  fiscal  year. 

(2)  If  the  U.S.  person  had  no  foreign 
affiliates  during  its  1999  fiscal  year,  a 
"BE-10  Claim  for  Not  Filing  "  must  be 
filed  within  30  days  of  receipt  of  the 
BE-10  survey  package:  no  other  forms 
in  the  survey  are  required.  If  the  U.S. 
person  had  any  foreign  affiliates  during 
its  1999  fiscal  year,  a  BE-10  report  is 
required  and  the  U.S.  person  is  a  U.S. 
Reporter  in  this  survey 

[3]  Reports  are  required  even  though 
the  foreign  business  enterprise  was 
established,  acquired,  seized, 
liquidated,  sold,  expropriated,  or 
inactivated  during  the  U.S.  person's 
1999  fiscal  year. 

(c)  Forms  for  nonbank  U.S.  Reporters 
and  foreign  affiliates.— [1]  Form  BE-lOA 
(Report  for  the  U.S.  Reporter/.  A  BE- 
lOA  report  must  be  completed  by  a  U.S. 
Reporter  that  is  not  a  bank.  If  the  U.S. 
Reporter  is  a  corporation.  Form  BE-lOA 
is  required  to  cover  the  fully 
consolidated  U.S.  domestic  business 
enterprise. 

(i)  If  for  a  nonbank  U.S.  Reporter  any 
one  of  the  following  three  items — total 
assets,  sales  or  gross  operating  revenues 


excluding  sales  taxes,  or  net  income 
after  provision  for  U.S.  income  taxes — 
was  greater  than  SlOO  million  (positive 
or  negative)  at  any  time  during  the 
Reporter's  1999  fiscal  year,  the  U.S. 
Reporter  must  file  a  complete  Form  BE- 
lOA  and.  as  applicable,  a  BE-lOA 
SUPPLEMENT  listing  each,  if  any. 
foreign  affiliate  that  is  exempt  from 
being  reported  on  Form  BE-IOB(LF), 
BE-IOB(SF),  or  BE-lOB  BANK.  It  must 
also  file  a  Form  BE-IOB(LF).  BE- 
lOB(SF).  or  BE-lOB  BANK,  as 
appropriate,  for  each  nonexempt  foreign 
affiliate. 

(ii)  If  for  a  nonbank  U.S.  Reporter  no 
one  of  the  three  items  listed  in 
paragraph  (c)(l)(i)  of  this  section  was 
greater  than  SlOO  million  (positive  or 
negative)  at  any  time  during  the 
Reporter's  1999  fiscal  year,  the  U.S. 
Reporter  is  required  to  file  on  Form  BE- 
lOA  only  items  1  through  27  and  items 
30  through  35  and,  as  applicable,  a  BE- 
lOA  SUPPLEMENT  listing  each,  if  any, 
foreign  affiliate  that  is  exempt  fi^Dm 
being  reported  on  Form  BE-IOB(LF), 
BE-IOB(SF),  or  BE-lOB  BANK.  It  must 
also  file  a  Form  BE-IOB(LF).  BE- 
lOB(SF),  or  BE-lOB  BANK,  as 
appropriate,  for  each  nonexempt  foreign 
affiUate. 

(2)  Form  BE-IOBILF)  or  ISF)  (Report 
for  nonbank  foreign  affiliate),  (i)  A  BE- 
lOB(LF)  (Long  Form)  musi  be  filed  for 
each  majority-owned  nonbank  foreign 
affiliate  of  a  nonbank  U.S.  Reporter, 
whether  held  directly  or  indirectly,  for 
which  any  one  of  the  three  items — total 
assets,  sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  net  income 
after  provision  for  foreign  income 
taxes — was  greater  than  SlOO  million 
(positive  or  negative)  at  any  time  during 
the  affiliate's  1999  fiscal  year. 

(ii)  A  BE-IOB(SF)  (Short  Form)  must 
be  filed: 

(A)  For  each  majority-owned  nonbank 
foreign  affiliate  of  a  nonbank  U.S. 
Reporter,  whether  held  directly  or 
indirecUy,  for  which  any  one  of  the 
three  items  listed  in  paragraph  (c)(2)(i) 
of  this  section  was  greater  than  S7 
million  but  for  which  no  one  of  these 
items  was  greater  than  SlOO  million 
(positive  or  negative),  at  any  time  during 
the  affiliate's  1999  fiscal  year,  and 

(B)  For  each  minority-owned  nonbank 
foreign  affiliate  of  a  nonbank  U.S. 
Reporter,  whether  held  directly  or 
indirectly,  for  which  any  one  of  the 
three  items  listed  in  paragraph  (c)(2)(i) 
of  this  section  was  greater  than  S7 
million  (positive  or  negative),  at  any 
time  during  the  affiliate's  1999  fiscal 
year,  and 

(C)  For  each  nonbank  foreign  affiliate 
of  a  U.S.  bank  Reporter,  whether  held 
directly  or  indirectly,  for  which  any  one 
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of  the  three  items  listed  in  paragraph 
(c)(2)(i)  of  this  section  was  greater  than 
S7  million  (positive  or  negative),  at  any 
time  during  the  affiliate's  1999  fiscal 
year. 

(iii)  Notwithstanding  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  section,  a 
Form  BE-IOB(LF)  or  (SF)  must  be  filed 
for  a  foreign  affiliate  of  the  U.S.  Reporter 
that  owns  another  nonexempt  foreign 
affiliate  of  that  U.S.  Reporter,  even  if  the 
foreign  affiliate  parent  is  otherwise 
exempt,  i.e.,  a  Form  BE-IOB(LF),  (SF), 
or  BANK  must  be  filed  fur  all  affiliates 
upward  in  a  chain  of  ownership. 

(d)  Forms  for  U.S.  Reporters  and 
foreign  affiliates  that  are  banks  or  bank 
holding  companies.  (1)  For  purposes  of 
the  BE-10  survey,  "banking"  covers  a 
business  entity  engaged  in  deposit 
banking  or  closely  related  functions, 
including  commercial  banks.  Edge  Act 
corporations  engaged  in  international  or 
foreign  banking,  foreign  branches  and 
agencies  of  U.S.  banks  whether  or  not 
they  accept  deposits  abroad,  savings  and 
loans,  savings  banks,  and  bank  holding 
companies,  i.e.,  holding  companies  for 
which  over  50  percent  of  their  total 
income  is  from  banks  that  they  hold.  If 
the  bank  or  bank  holding  company  is 
part  of  a  consolidated  business 
enterprise  and  the  gross  operating 
revenues  from  nonbanking  activities  of 
this  consolidated  entity  are  more  than 
50  percent  of  its  total  revenues,  then  the 
consolidated  entity  is  deemed  not  to  be 
a  bank  even  if  banking  revenues  make 
up  the  largest  single  source  of  all 
revenues.  (Activities  of  subsidiaries  of  a 
bank  or  bank  holding  company  that  may 
not  be  banks  but  that  provide  support  to 
the  bank  parent  company,  such  as  real 
estate  subsidiaries  set  up  to  hold  the 
office  buildings  occupied  by  the  bank 
parent  company,  are  considered  bank 
activities.) 

(2)  Form  BE-lOA  BANK  (Report  for  a 
U.S.  Reporter  that  is  a  bank).  A  BE-lOA 
BANK  report  must  be  completed  by  a 
U.S.  Reporter  that  is  a  bank.  For 
purposes  of  filing  Form  BE-lOA  BANK, 
the  U.S.  Reporter  is  deemed  to  be  the 
fully  consolidated  U.S.  domestic 
business  enterprise  and  all  required  data 
on  the  form  shall  be  for  the  fully 
consolidated  domestic  entity. 

(i)  If  a  U.S.  bank  had  any  foreign 
affiliates  at  any  time  during  its  1999 
fiscal  year,  whether  a  bank  or  nonbank 
and  whether  held  directly  or  indirectiy, 
for  which  any  one  of  the  three  items — 
total  assets,  sales  or  gross  operating 
revenues  excluding  sales  taxes,  or  net 
income  after  provision  for  foreign 
income  taxes^was  greater  than  $7 
million  (positive  or  negative)  at  any 
time  during  the  affiliate's  1999  fiscal 
year,  the  U.S.  Reporter  must  file  a  Form 


BE-lOA  BANK  and.  as  applicable,  a  BE- 
lOA  BANK  SUPPLEMENT  listing  each, 
if  any.  foreign  affiliate,  whether  bank  or 
nonbank,  that  is  exempt  from  bemg 
reported  on  Form  BE-lOB  (SF),  or  BE- 
lOB  BANK.  It  must  also  file  a  Form  BE- 
lOB  (SF)  for  each  nonexempt  nonbank 
foreign  affiliate  and  a  Form  BE-lOB 
BANK  for  each  nonexempt  bank  foreign 
affiliate. 

(ii)  If  the  U.S.  bank  Reporter  had  no 
foreign  affiliates  for  which  any  one  of 
the  three  items  listed  in  paragraph 
(d)(2)(i)  of  this  section  was  greater  than 
S7  million  (positive  or  negative)  at  any 
time  during  the  affiliate's  1999  fiscal 
vear.  the  U.S.  Reporter  must  file  a  Form 
BE-lOA  BANK  and  a  BE-lOA  BANK 
SUPPLEMENT,  listing  all  foreign 
affiliates  exempt  from  being  reported  on 
Form  BE-lOB  (SF)  or  BE-10  BANK. 

[3)  Form  BE- 1  OB  BANK  I Heport  for  a 
foreign  affiliate  that  is  a  txmkj.  (i)  A  BE- 
lOB  BANK  report  must  be  filed  for  each 
foreign  bank  affiliate  of  a  bank  or 
nonbank  U.S.  Reporter,  whether  directly 
or  indirectly  held,  for  which  any  one  of 
the  three  items — total  assets,  sales  or 
gross  operating  revenues  excluding  sales 
taxes,  or  net  income  after  provision  for 
foreign  income  taxes — was  greater  than 
$7  million  (positive  or  negative)  at  any 
time  during  the  affiliate's  1999  fiscal 
year. 

(ii)  Notwithstanding  paragraph 
(d)(3)(i)  of  this  section,  a  Form  BE-lOB 
BANK  must  be  filed  for  a  foreign  bank 
affiliate  of  the  U.S.  Reporter  that  owns 
another  nonexempt  foreign  affiliate  of 
that  U.S.  Reporter,  even  if  the  foreign 
affiliate  parent  is  otherwise  exempt,  i.e., 
a  Fonn  BE-lOB  (LF),  (SF).  or  BANK 
must  be  filed  for  all  affiliates  upward  in 
a  chain  of  ownership.  However,  a  Form 
BE-lOB  BANK  is  not  required  to  be 
filed  for  a  foreign  bank  affiliate  in  which 
the  U.S.  Reporter  holds  only  an  indirect 
ownership  interest  of  50  percent  or  less 
and  that  does  not  own  a  reportable 
nonbank  foreign  affiliate,  but  the 
indirectly  owned  bank  affiliate  must  bo 
listed  on  the  BE-lOA  BANK 
SUPPLEMENT. 

(e)  Due  date.  A  fully  completed  and 
certified  BE-10  report  comprising  Form 
BE-lOA  or  lOA  BANK,  BE-lOA 
SUPPLEMENT  (as  required),  and 
Form(s)  BE-lOB  (LF).  (SF),  or  BANK  (as 
required)  is  due  to  be  filed  with  BEA  not 
later-than  May  31.  2000  for  those  U.S. 
Reporters  filing  fewer  than  50,  and  June 
30.  2000  for  those  U.S.  Reporters  filing 
50  or  more.  Forms  BE-lOB  (LF),  (SF),  or 
BANK. 

ira  Doc.  99-31412  Filed  12-2-99;  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRA'DON 

20  CFR  Part  404 

[Regs.  No.  4] 
RIN0960-AF1S 

Extension  of  Expiration  Dates  for 
Several  Body  System  Listings 

AGENCY:  Social  Security  Administration 

(SSA). 

action:  Final  rule. 

SUMMARY:  SSA  adjudicates  claims  at  the 
third  step  of  its  sequential  evaluation 
process  for  evaluating  disability  using 
the  Listing  of  Impairments  (the  Listings) 
under  the  Social  Security  and 
Supplemental  Security  Income  (SSI) 
programs.  This  final  rule  extends  the 
dales  on  which  several  body  system 
listings  will  no  longer  be  effective.  We 
have  made  no  revisions  to  the  medical 
criteria  in  these  listings:  they  remain  the 
same  as  they  now  appear  in  the  Code  of 
Federal  Regulations.  These  extensions 
will  ensure  that  we  continue  to  have 
medical  evaluation  criteria  in  these 
listings  to  adjudicate  claims  for 
disability  based  on  impairments  in  these 
body  systems  at  step  three  of  our 
sequential  evaluation  process. 
EFFECTIVE  DATE:  This  final  regulation  is 
effective  December  3.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Barnes,  Social  Insurance 
Specialist.  Office  of  Disability,  Social 
Security'  Administration.  3-A-9 
Operations  Building.  6401  Securit>' 
Boulevard.  Baltimore,  MD  21235-6401. 
(410)  965-4171  orTTY  (410)  966-5609. 
For  information  on  eligibilit>',  claiming 
benefits,  or  coverage  of  earnings,  call 
our  national  toll-free  number.  1-800- 
772-1213  or  TTY  1-800-325-0778. 
SUPPLEMENTARY  INFORMATION:  We  use 
the  Listings  in  appendix  1  to  subpart  P 
of  part  404  at  the  third  step  of  the 
sequential  e\'aluation  process  to 
evaluate  claims  filed  by  adults  and 
individuals  under  age  18  for  benefits 
based  on  disability  under  the  Social 
Security  and  SSI  programs  The  Listings 
are  divided  into  parts  A  and  B.  We  use 
the  criteria  in  part  A  to  evaluate  the 
impairments  of  adults.  We  use  the 
criteria  in  part  B  first  to  evaluate 
impairments  of  individuals  under  age 
18.  If  those  criteria  do  not  apply,  then 
the  medical  criteria  in  part  A  will  be 
used. 

When  we  published  revised  listings  in 
1985  and  subsequently,  we  indicated 
that  medical  advances  in  disability 
evaluation  and  treatment  and  program 
experience  would  require  that  they  be 
periodically  reviewed  and  updated. 
Accordingly,  we  established  dates 
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ranging  from  3  to  8  years  on  which  the 
various  body  system  listings  would  no 
longer  be  effective  unless  extended  by 
the  Secretary  of  He^th  and  Human 
Services  or  revised  and  promulgated 
again.  Effective  March  31. 1995,  the 
authority  to  issue  regulations  was 
transferred  to  the  Commissioner  of 
Social  Security  by  section  102  of  Public 
Law  103-296.'the  Social  Security 
Independence  and  fVogram 
Improvements  Act  of  1994. 

In  this  final  rule,  we  are  extending  the 
dates  on  which  several  body  system 
listings  will  no  longer  be  effective  to 
July  2.  2001.  These  body  systems  are: 
Cardiovascular  Svstem  (4.00  and 

104.00). 
Digestive  System  (5.00  and  105.00). 
Genito-Urinarv  Svstem  (6.00  and 

106.00). 

We  last  extended  the  dates  on  which 
these  body  system  listings  would  no 
longer  be  effective  in  final  rules 
published  as  follows: 
June  5, 1997  (62  FR  30746):  Digestive 

System  and  Genito-Urinary  System. 
January  30. 1998  (63  FR  4570): 

Cardiovascular  System. 

We  believe  that  the  reqiurements  in 
these  listings  are  still  valid  for  our 
program  purposes.  Specifically,  if  we 
find  that  an  individual  has  an 
impairment  that  meets  or  is  medically 
equivalent  in  severity  to  an  impairment 
in  the  Listings  or  functionally 
equivalent  to  the  Listings  in  SSI  claims 
based  on  disability  filed  by  individuals 
under  age  18  and  also  meets  the 
statutory  duration  requirement,  we  will 
find  that  the  individual  is  disabled  at 
the  third  step  of  the  sequential 
evaluation  process.  We  are  extending 
these  dates  because  we  do  not  expect  to 
develop  revised  listings  criteria  for  these 
body  systems  by  the  expiration  dates 
currently  shown  in  the  regulations. 
However,  we  are  reviewing  the  listings 
and  we  plan  to  publish  proposed  and 
final  rules  over  the  course  of  the  next 
two  years. 

Regulatory  Procedures 

justification  for  Final  Rule 

Pursuant  to  section  702(a)(5)  of  the 
Social  Security  Act,  42  U.S.C.  902(a)(5), 
as  amended  bv  section  102  of  Public 
Uw  103-296,' SSA  follows  the 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
use.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 


contrary  to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B).  good  cause  exists  for 
dispensing  with  the  notice  and  public 
comment  procedures  in  this  case.  Good 
cause  exists  because  this  regulation  only 
extends  the  date  on  which  these  body 
system  listings  will  no  longer  be 
effective.  It  makes  no  substantive 
changes  to  those  listings.  The  current 
regulations  expressly  provide  that 
listings  may  be  extended,  as  well  as 
revised  and  promulgated  again. 
Therefore,  opportunity  for  prior 
comment  is  unnecessary,  and  we  are 
issuing  this  regulation  as  a  final  rule. 
In  addition,  we  find  good  cause  for 
dispensing  with  the  30-day  delay  in  the 
effective  date  of  a  substantive  rule 
provided  by  5  U.S.C.  553(d).  As 
explained  above,  we  are  not  making  any 
substantive  changes  in  these  body 
system  listings.  However,  without  an 
extension  of  the  expiration  dates  for 
these  listings,  we  will  lack  regulatory 
guidelines  for  assessing  impairments  in 
these  body  systems  at  the  third  step  of 
the  sequential  evaluation  process  after 
the  current  expiration  dates  of  these 
listings.  In  order  to  ensure  that  we 
continue  to  have  regulatory  criteria  for 
a.ssessing  impairments  under  these 
listings,  we  find  that  it  is  in  the  public 
interest  to  make  this  rule  effective  upon 
publication. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  final  rule  does  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  it  was  not  subject  to  OMB 
review.  We  have  also  determined  that 
this  final  rule  meets  the  plain  language 
requirement  of  Executive  Order  12866 
and  the  President's  memorandum  of 
(une  1, 1998  (63  FR  318B5), 

Regulatory  Flexibility  Act 

We  certify  that  this  final  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act.  as  amended, 
is  not  required. 


Paperwork  Reduction  Act 

This  final  regulation  imposes  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.(M1.  Social  Security- 
Oisabilily  Insurance;  96.002,  Social  Sacurity- 
Retiroment  insumnce:  96.004.  Social 
Socurity-Survivors  in.surance;  96.006. 
Supplemental  Security  Income) 


List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age,  Survivors  and  Disability 
Insurance.  Reporting  and  recordkeeping 
requirements.  Social  Secimty. 

Dated:  November 24. 1999. 
Kenneth  S.  Apfel. 
Commissioner  of  Social  Secun'ty. 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  subpart  P,  chapter 
III  of  title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1 950-        ) 

Subpart  P — [Amended] 

1 .  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Aulhorily;  Sees.  202.  205(a),  (b),  and  (d)- 
(h),  216(i|,  221(a)  and  (i),  222(c).  223.  225, 
and  7D2(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402.  405(a),  (h).  and  (d)-(h).  41B(i), 
421|a)  and  (i).  422(c).  423.  425,  and 
902|a)(5));  sec.  211(b),  Pub.  L.  104-193.  110 
Stat.  2105.  2189. 

2.  Appendix  1  to  subpart  P  of  part  404 
is  amended  by  revising  items  5.  6,  and 

7  of  the  introductory  text  before  Part  A 
to  read  as  follows: 

Appendix  1  to  Subpart  P — Listing  of 

Impairments 

*        •        •        *        • 

5.  Cardiovascular  System  (4.00  and  104.00): 
laly  2.2001. 

6.  Digestive  Svstem  (5.00  and  105.00):  luly  2, 
2001. 

7.  Conito-Urinarv  System  (6.00  and  106.00): 
Iulv2,  2001. 


IFR  Doc.  99-31322  Filed  12-2-9%  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  203  and  205 
[Docket  Nos.  92N-0297  and  68N-0258] 
RIN  0910-AA08 

Prescription  Drug  Marketing  Act  of 
1987:  Prescription  Drug  Amendments 
of  1992:  Policies,  Requirements,  and 
Administrative  Procedures 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
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rule  to  set  forth  procedures  and 
requirements  implementing  the 
Prescription  Drug  Marketing  Act  of  1987 
(PDMA).  as  modified  by  the  Prescription 
Drug  Amendments  of  1992  (PDA)  and 
the  FDA  Modernization  Act  of  1997  (the 
Modernization  Act).  The  final  rule  sets 
forth  requirements  for  the  reimportation 
and  wholesale  distribution  of 
prescription  drugs:  the  sale,  purchase, 
or  trade  of,  or  the  offer  to  sell,  purchase, 
or  trade,  prescription  dxugs  that  were 
purchased  by  hospitals  or  health  care 
entities,  or  donated  to  charitable 
organizations:  and  the  distribution  of 
prescription  drug  samples.  FDA  is  also 
amending  certain  sections  of  the 
regulations  entitled  "Guidelines  for 
Stale  Licensing  of  Wholesale 
Prescription  Drug  Distributors"  to  make 
them  consistent  with  this  final 
regulation. 

DATES:  Submit  written  comments  on  the 
collection  of  information  provisions  by 
February  1,  2000.  This  regulation  is 
effective  December  4.  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville. 
MD  20857.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  tNFORMATION  CONTACT: 
For  information  on  the  PDMA  and 
regulations:  Lee  D.  Korb,  Center  for 
Drug  Evaluation  and  Research 
(HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594- 
2041 ,  e-mail  address  via  Internet: 
"Korbl@CDER.FDA.GOV". 
For  information  on  compliance  with 
and  enforcement  of  the  regulations: 
Margaret  M.  O'Rourke,  Center  for 
Drug  Evaluation  and  Research 
(HFD-330),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855.  301-594- 
0101 .  e-mail  address  via  Internet: 
■Orourke@CDER.FDA.GOV". 
For  information  on  biologies:  Steven 
F.  Falter.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration. 
1401  Rocki-ille  Pike.  Rockville.  MD 
20852.  301-827-6210.  e-mail 
address  via  Internet: 
"Falter®CBER.FDA.GOV". 
SUPPLEMENTARY  tNFORMATION: 

I,  Background 

PDMA  (Public  Law  100-293)  was 
enacted  on  April  22,  1988,  and  was 
modified  bv  the  PDA  (Public  Law  102- 
353, 106  Stat.  941)  on  August  26. 1992. 


PDMA.  as  modified  by  the  PDA. 
amended  sections  301,  303,  503,  and 
801  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  331. 
333.  353.  381)  to  establish  restrictions 
and  requirements  relating  to  various 
aspects  of  human  prescription  drug 
marketing  and  distribution.  Among 
other  things.  PDMA:  (1)  Banned  the 
sale,  purchase,  or  trade  of  (or  offer  to 
sell,  purchase,  or  trade)  drug  samples 
and  drug  coupons:  (2)  restricted 
reimporiation  of  prescription  drugs  to 
the  manufacturer  of  the  drug  product  or 
for  emergency  medical  care;  (3) 
established  requirements  for  drug 
sample  distribution  and  the  storage  and 
handling  of  drug  samples:  (4)  required 
wholesale  distributors  of  prescription 
drugs  to  be  State  licensed  and  required 
FDA  to  establish  minimum 
requirements  for  State  licensing 
schemes:  (5)  established  requirements 
for  wholesale  distribution  of 
prescription  drugs  by  unauthorized 
distributors:  (6)  prohibited,  with  certain 
exceptions,  the  sale,  purchase,  or  trade 
(or  offer  to  sell,  purchase,  or  trade)  of 
prescription  drugs  that  were  purchased 
by  hospitals  or  health  care  entities,  or 
donated  or  supplied  at  a  reduced  price 
to  charities;  and  (7)  established  criminal 
and  civil  penalties  for  PDMA  violations. 

In  the  Federal  Register  of  September 
13, 1988  (53  FR  35325).  FDA  published 
a  proposed  rule  containing  minimum 
requirements  for  State  licensing  of 
wholesale  drug  distributors.  The  final 
rule  on  State  licensing  requirements 
(part  205  (21  CFR  part  205))  was 
published  in  the  Federal  Register  of 
September  14. 1990  (55  FR  38012) 
(hereinafter  referred  to  as  the  Slate 
licensing  guideline  final  rule).  The  Slate 
licensing  regulations  require  that  all 
wholesale  distributors  be  Stale  licensed, 
establish  minimum  qualifications  for 
licensees,  and  set  forth  minimum 
requirements  for  the  storage  and 
handling  of  prescription  drugs  and  for 
the  establishment  and  maintenance  of 
records  of  drug  distribution  by 
wholesale  distributors. 

In  the  Federal  Register  of  March  14. 
1994  (59  FR  1  lb42).  FDA  issued  a 
proposed  rule  to  set  forth  agency 
policies  and  requirements  for  those 
sections  of  PDMA  not  related  to  Slate 
licensing  of  wholesale  distributors 
(hereinafter  referred  to  as  the  March 
1994  proposal).  The  March  1994 
proposal  contained  provisions  on 
prescription  drug  reimportation, 
wholesale  distribution  of  prescription 
drugs  by  unauthorized  distributors,  the 
resale  of  prescription  drugs  by  hospitals, 
health  care  entities,  and  charitable 
institutions,  and  distribution  of 
prescription  drug  samples.  The  March 


1994  proposal  called  for  the  submission 
of  comments  by  May  30.  1994.  At  the 
request  of  certain  individuals,  the 
comment  period  was  extended,  by 
notice  in  the  Federal  Register  of  fulv  15. 
1994  (59  FR  36107),  to  August  15,  l'994. 
After  careful  consideration  of  the 
comments,  the  agency  has  revised  and 
finalized  the  March  1994  proposal.  A 
discussion  of  significant  issues,  the 
comments  received  on  the  proposal,  and 
the  agency's  responses  to  the  commenis 
follows. 

n.  Significant  Issues  and  Revisions  to 
the  Proposal 

A.  Reimporiation  of  Drugs  Composed 
Wholly  or  Partly  of  Insulin 

On  November  21 ,  1997.  the 
Modernization  Act  (Public  Law  105- 
115)  was  enacted.  Section  125(a)(2)(D) 
of  the  Modernization  Act  amended 
section  801(d)(1)  of  the  act  to  prohibit 
the  reimportation  of  a  drug  composed 
wholly  or  partly  of  insulin,  except  by 
the  manufacturer  of  the  drug  or  for 
emergency  care.  In  accordance  with  the 
revised  statutory  requirement,  the 
agencv  has  revised  proposed  §§  203.10 
and  203.12  (21  CFR  203.10  and  203.12) 
in  the  final  rule  to  include  insulin- 
containing  drugs. 

B.  Blood  and  Blood  Components 
Intended  for  Transfusion 

In  the  Stale  licensing  guideline  final 
rule.  FDA  excluded  from  the  definition 
of  "wholesale  distribution"  the  sale, 
purchase,  or  trade  of  blood  and  blood 
components  intended  for  transfusion 
(see  §  205.3(f)(8)).  Thus,  persons 
engaged  in  the  distribution  of  blood  or 
blood  components  intended  for 
transfusion  are  not  required  to  be  Slate 
licensed  wholesale  prescription  drug 
distributors  or  to  comply  with  other  part 
205  requirements. 

Concurrent  with  the  Stale  licensing 
guideline  final  rule.  FDA  published  a 
proposed  rule  entitled  "Applicability  to 
Blood  and  Blood  Components  Intended 
for  Transfusion;  Guidelines  for  State 
Licensing  of  Wholesale  Prescription 
Drug  Distributors"  (55  FR  380271 
(hereinafter  referred  to  as  the  September 
1990  proposal).  In  thai  propo.sal.  FD.^: 
(1 )  Tentatively  concluded  that  PDM.\ 
does  not  apply  to  the  distribution  of 
blood  and  blood  components  intended 
for  transfiision,  (2)  set  forth  its  rationale 
for  its  tentative  conclusion,  and  (3) 
solicited  comments.  The  agency  staled 
that,  if  comments  persuaded  FDA  that 
PDMA  should  be  interpreted  as 
applying  to  the  distribution  of  blood 
and  blood  components  intended  for 
transfusion.  FDA  would  amend  the 
State  licensing  guideline  final  rule. 


67722 


Federal  Register/ Vol.  64.  No.  232/Friday.  December  3,  1999/Rules  and  Regulations 


Comments  received  on  the  proposal 
supported  the  exclusion,  however,  and 
no  action  has  been  taken  by  the  agency 
to  amend  part  205. 

FDA  again  tentatively  concluded  in 
the  March  1994  proposal  (59  FR  11842 
at  1 1844)  that  the  restrictions  in  and  the 
requirements  of  PDMA  do  not  apply  to 
the  distribution  of  blood  and  blood 
components  intended  for  transfusion. 
Proposed  §§203.1  and  203. 3(v)  (21  CFR 
203.1  and  203. 3(v))  specified  that  blood 
and  blood  components  intended  for 
transfusion  are  outside  the  scope  of 
PDMA.  and  do  not  constitute 
"prescription  drugs"  for  the  purposes  of 
part  203  (21  CFR  part  203).  In  addition, 
proposed  §  203.22(g)  specifically 
excluded  the  sale,  purchase,  or  trade  of, 
or  offer  to  sell,  purchase,  or  trade  blood 
or  blood  components  intended  for 
transfusion  from  the  sales  restrictions  in 
proposed  §  203.20.  No  comments 
opposing  the  proposed  sections  were 
received. 

Based  on  the  rationale  set  forth  in  the 
September  1990  proposal,  the  agency 
has  made  a  final  determination  that 
blood  and  blood  components  intended 
for  transfusion  should  be  excluded  from 
all  of  the  restrictions  in  and  the 
requirements  of  PDMA.  Accordingly, 
proposed  §§  203. 1 ,  203. 3(v),  and 
203.22(g)  are  being  finalized,  and  the 
September  1 990  proposal  (Docket  No. 
88N-0258)is  not  being  adopted. 

As  discussed  in  section  IIl.B  of  this 
document  in  conjunction  with 
comments  received  on  the  proposed 
rule,  blood  and  blood  components 
intended  for  transfusion  include  whole 
blood,  red  blood  cells,  plasma,  fresh 
frozen  plasma,  cryoprecipitated  AHF, 
and  platelets.  Blood  derivatives  such  as 
Factor  IX.  Factor  IX  Complex,  and 
immune  globulin,  as  weU  as 
recombinant  products  regulated  as 
biological  products,  are  not  blood  or 
blood  components  intended  for 
transfusion  and,  therefore,  are  subject  to 
the  requirements  and  restrictions  of 
PDMA. 

C.  Medical  Goses 

In  the  March  1994  proposal  (59  FR 
11842  at  1 1844),  the  agency  clarified 
that  oxygen.  USP  (United  States 
Pharmacopeia),  is  a  prescription  drug 
subject  to  section  503(b)  of  the  act  and. 
therefore,  within  the  scope  of  PDMA 
and  the  proposed  regulations.  Since  the 
publication  of  the  March  1994  proposal, 
questions  have  been  raised  about  the 
applicability  of  PDMA  to  medical  gases 
generally. 

FDA  advises  that  all  medical  gases 
(i.e..  oxygen,  USP;  nitrogen.  .MF 
(National  Formulary);  nitrous  oxide, 
USP;  carbon  dioxide,  USP:  helium  USP; 


and  medical  air,  USP)  are  prescription 
drugs  within  the  scope  of  PDMA  and 
the  State  licensing  guideline  final  rule. 
Therefore,  under  1 205.4.  all  persons 
engaged  in  the  wholesale  distribution  of 
medical  gases  must  be  State  licensed. 
This  includes  all  air  separation  plants 
and  units,  suppliers,  welding  firms, 
durable  medical  equipment  suppliers, 
and  home  respiratory  care  companies 
that  distribute  medical  gases,  except  for 
those  entities  that  exclusively  distribute 
medical  gases  to  patients  under  a  valid 
prescription  (see  §  205.3(f)(6)).  In 
addition,  distributors  of  medical  gases 
are  subject  to  all  other  restrictions  and 
requirements  under  PDMA  and  this 
final  rule,  including  the  requirement 
under  §  203.50  to  provide  a  drug  origin 
statement  and  the  requirements  for  drug 
sample  distribution.  The  agency  notes, 
however,  that  because  most  distributors 
of  medical  gases  qualify  as 
manufacturers  under  §  203. 3(s),  the 
requirement  to  provide  a  drug  origin 
statement  will  generally  nut  apply  to 
such  distributors.  In  addition,  the 
agency  is  unaware  of  the  practice  of 
providing  samples  of  medical  gases  to 
licensed  practitioners.  Therefore,  the 
drug  sample  provisions  of  PDMA  and 
this  final  rule  should  have  no  practical 
applicability  to  the  medical  gas 
industry. 

D.  Revision  to  Proposed  203.3(el 

In  proposed  §  203.3(e).  the  term  "bulk 
drug  substance"  was  defined  to  mean: 

Any  drug  or  drug  component  fumished  in 
olher  than  finished  dosage  form  that  is 
intended  to  furnish  pharmacological  activity 
or  other  direct  effect  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease,  or  to  affect  the  structure  or  function 
of  the  t)odv  of  humans. 
In  5207.3(a)(4)  (21  CFR  207.3(a)(4).  the 
term  is  defined  to  mean: 

Any  substance  that  is  represented  for  use 
in  a  drug  and  that,  when  used  in  the 
manufacturing,  processing,  or  packaging  of  a 
drug,  becomes  an  active  ingredient  or  a 
finished  dosage  form  of  the  drug,  but  the 
term  does  not  include  intermediates  used  in 
the  synthesis  ol  such  substances. 
Although  the  definitions  are  similar,  the 
agency  has  decided  that  it  is  appropriate 
to  use  identical  definitions  of  bulk  drug 
substance  throughout  the  regulations. 
Accordingly,  the  final  rule  adopts  the 
definition  of  bulk  drug  substance  losed 
in  5207.3(a)(4). 

E.  Revisions  to  Proposed  §  203.31(d) 
For  drug  samples  delivered  by 

representatives,  PDMA  provides  that  a 
manufacturer  or  distributor  is  required 
to  conduct  a  complete  and  acciu^te 
inventory  of  all  drug  samples  in  the 
possession  of  representatives  at  least 
annually  (21  U.S.C.  353(d)(3)(C)).  FDA 


proposed  in  §  203.31(d)  to  require  that 
manufacturers  and  distributors  conduct 
a  "complete  and  accurate  drug  sample 
inventory"  at  least  annually  of  all  drug 
samples  in  the  possession  or  control  of 
each  manufacturer's  and  distributor's 
representatives  using  "generally 
accepted  inventor)'  practices."  In 
addition,  FDA  proposed  to  require  that 
the  results  of  the  inventor)'  be  "recorded 
in  an  inventor)'  record  and 
reconciliation  report." 

Under  proposed  §  203.31(d)(1),  the 
inventor)'  record  would  identif)'  all  drug 
samples  by  the  proprietaiy  or 
established  name,  dosage  strength,  and 
number  of  sample  units  in  stock.  Under 
proposed  §  203.31(d)(2).  the 
reconciliation  report  would  contain  a 
report  of  the  physical  count  of  the  most 
recently  completed  prior  inventory,  a 
record  of  each  drug  sample  received 
since  the  most  recently  completed  prior 
inventory,  a  record  of  each  drug  sample 
distributed  since  the  most  recently 
completed  prior  inventory,  and  an 
explanation  for  any  significant  loss. 
Under  proposed  §  203.31(d)(3).  the 
inventory  would  bo  conducted,  and  the 
inventory  and  reconciliation  reports 
would  be  prepared  by  persons  other 
than  the  representatives  being 
inventoried  or  supervisors  or  managers 
in  their  department,  division,  or  branch, 
or  in  thoir  direct  line  of  super\'ision  or 
conunand. 

The  agency  has  revised  proposed 
§  203.31(d)  in  the  final  rule  to  clarify 
certain  requirements.  The  introductory 
paragraph  of  §203. 31(d)  has  been 
revised  to  specif)'  that  a  "physical 
inventory"  of  drug  samples  is  required, 
rather  than  an  inventory.  The  term 
"physical  inventory"  has  been  added  to 
more  clearly  distinguish  the  inventory 
from  the  reconciliation  process  and  to 
clarif)'  that  the  required  inventory 
consists  of  a  physical  coimt  of  stock  on 
hand.  The  proposed  requirement  that 
the  inventory  be  conducted  "using 
generally  accepted  inventory  practices" 
has  been  deleted  in  the  final  rule 
because  the  agency  has  determined  that 
there  are  no  generally  recognized 
standards  for  conducting  a  physical 
count.  The  final  rule  has  also  been 
revised  to  clarify  that  the  results  of  the 
physical  count  must  be  recorded  in  the 
inventory  record,  not  in  the  inventory 
record  and  reconciliation  report.  The 
proposed  requirements  for  the  inventory 
record  remain  unchanged. 

In  contrast  to  the  relatively  simple 
task  of  conducting  a  physicd  c^unt,  the 
reconciliation  process  involves 
comparing  the  latest  inventory  to  the 
most  recent  prior  inventory  and  taking 
into  account  drug  samples  acquired  and 
distributed  in  the  interim,  to  determine 


Federal  Register /Vol.  64,  No.  232/Friday.  December  3.  1999/Rules  and  Regulation.s 


67723 


whether  sample  diversion  by  a 
representative  has  occurred.  As 
discussed  by  the  agency  in  the  March 
1994  proposal.  Congress'  purpose  in 
enacting  the  inventory  requirement  was 
to  facilitate  detection  of  diversion 
activity,  and  conducting  a  physical 
inventory  without  reconciling  that 
inventory  with  the  most  recent  prior 
inventory  would  not  achieve  this  goal 
(59  FR  11842  at  11849).  Thus,  the 
introductory  paragraph  of  proposed 
§  203.31(d)  has  been  revised  in  the  final 
rule  to  clarify  that,  in  addition  to  a 
physical  inventory,  manufacturers  and 
distributors  are  required  to  reconcile  the 
results  of  the  physical  inventor)'  with 
the  most  recently  completed  prior 
physical  inventor)'  and  to  document  this 
process  in  a  reconciliation  report. 

The  agencv  has  revised  proposed 
$203.31(d)(2)(i)  in  the  final  rule  to 
require  that  the  reconciliation  report 
include  the  inventor)'  record  for  the 
most  recentiv  completed  prior 
inventory.  This  is  the  same  as  the 
requirement  in  proposed 
§203.31(d)(2)(i)  for  a  "report  of  the 
physical  count  of  the  most  recently 
completed  prior  inventory."  but  the 
terminology  is  clearer  and  consistent 
with  the  terminology  used  in 
§  203.31(d)(1). 

Proposed  §  203.31{d)(2)(iii)  has  been 
revised  in  the  final  rule  to  clarify  the 
typos  of  transactions  that  the  agency 
considers  to  be  "distributions."  This 
clarification  is  necessary  because  a 
representative's  stock  of  drug  samples 
may  be  affected  by  various  types  of 
dispositions  other  than  distributions  to 
health  care  practitioners  or  their 
designees,  and  it  is  necessary  that  the 
reconciliation  report  reflect  these 
different  types  of  dispositions  so  that  an 
accurate  assessment  of  potential  drug 
diversion  activity  can  be  made.  Section 
203.31(d)(2)(iv),  which  requires  a  record 
of  drug  sample  thefts  or  significant 
losses  reported  by  the  representative 
since  the  most  recently  completed  prior 
inventor)',  has  been  added  for  the  same 
reason. 

Section  203.31(d)(2)(v).  which 
requires  a  summary  record  of  the 
information  contained  in 
§203.31(d)(2l(ii)  tiuough  (d)(2)(iv),  has 
been  added  in  the  final  rule.  The 
summary  record  will  permit 
manufactiu^rs  and  authorized 
distributors  of  record  and  the  agency  to 
quickly  review  the  information  that  is 
neces.sary  to  conduct  a  reconciliation 
and  thus  will  help  to  facilitate  checking 
the  accuracy  of  reconciliations. 

Finally,  as  discussed  in  section  m.E  of 
this  document  in  conjunction  with  the 
comments,  proposed  §203.31  (d)(3)  has 
been  substantially  revised  in  the  final 


rule  to  eliminate  the  proposed 
requirement  that  the  inventor)'  and 
reconciliation  functions  be  conducted 
by  persons  other  than  the  representative 
or  supervisors  or  managers  in  the 
representative's  department,  division,  or 
branch,  or  in  the  representative's  direct 
line  of  supervision.  Instead, 
manufacturers  and  authorized 
distributors  are  required  to  take 
appropriate  internal  control  measures  to 
guard  against  error  and  possible  fraud  in 
the  conduct  of  the  physical  inventor)' 
and  reconciliation,  and  in  the 
preparation  of  the  inventory  record  and 
reconciliation  report. 

F.  Elimination  of§20.1.31lf) 

Proposed  §203.31(fl  has  been 
removed  from  the  final  rule.  The 
proposed  section  contained  the  same 
requirement  for  a  manufacturer  or 
authorized  distributor  to  notify  FDA  of 
any  conviction  of  its  representatives  as 
proposed  in  §  203.37(c)  and  finalized  in 
the  rulemaking. 

G.Revisions  to  Proposed  §203.34 

Proposed  §  203.34(b).  (c),  (d),  and  (g) 
have  been  revLsed  and  renumbered  in 
the  final  rule  as  §203. 34(b)(1)  through 
(b)(4).  Proposed  §  203.34(d)  is  being 
finalized  as  §  203.34(b)(1)  and  has  been 
revised  to  clarify  that  a  manufacturer  or 
authorized  distributor  must  have 
written  policies  and  procedures 
detailing  its  methodology  for 
reconciling  sample  requests  and  receipts 
and  for  determining  if  patterns  of 
nonresponse  exist  that  may  indicate 
sample  diversion.  In  addition,  written 
policies  and  procedures  must  detail 
how  a  manufacturer  or  authorized 
distributor  will  initiate  investigations  or 
otherwise  respond  when  patterns  of 
nonreturns  of  sample  receipts  are  found. 
Proposed  §  203.34(c)  is  being  finalized 
as  S 203.34(b)(2)  and  has  been  revised  to 
cover  the  preparation  of  the 
reconciliation  report  as  well  as  the 
conduct  of  the  physical  inventor)'. 
Proposed  §  203.34(b)  is  being  finalized 
as  §  203.34(b)(3)  and  has  been  revised  to 
require  manufacturers  and  distributors 
to  establish  and  adhere  to  written 
policies  describing  their  administrative 
systems'for  conducting  random  and  for- 
cause  audits  of  sales  representatives. 
The  necessity  for  such  audits  is 
discussed  in  conjuntrtion  with 
comments  on  proposed  §  203.31(d). 

H.  Charitable  Donations  of  Prescription 
Drug  Samples 

In  the  preamble  to  the  March  1994 
proposal  (59  FR  11842  at  11853).  the 
agency  addressed  the  practice  whereby 
licensed  practitioners  donate 
prescription  drug  samples  to  charitable 


institutions  such  as  free  clinics,  nursing 
ho?hes,  and  other  charitable  health  care 
entities  for  dispensing  to  patients  or  for 
further  distribution  to  other  domestic  or 
overseas  charities.  The  agency 
recognized  the  irhportance  of  this 
practice  to  the  operations  of  such 
institutions  and  to  the  goal  of  providing 
adequate  medical  care  to  patients  in 
need,  but  also  expressed  concern  that 
the  practice  may  make  enforcement  of 
the  sample  distribution  provisions  of 
PDMA  difficult  and  provide  an  avenue 
for  drug  diversion.  The  agency 
tentatively  concluded  that  charitable 
donations  of  drug  samples  is 
permissible  under  PDMA,  provided  that 
a  system  of  controls  is  in  place  to 
provide  accountability  and  oversight 
over  such  donations  and  to  minimize 
the  potential  for  drug  diversion.  The 
agency  proposed  a  system  of  drug 
sample  donation  controls  in  §  203.39 

Although  no  comments  were 
submitted  concerning  the  provisions  in 
§  203.39.  the  agency  has  determined  that 
some  of  the  proposed  requirements  are 
burdensome  and  unnecessary  to  ensure 
accountability  and  oversight  over 
donated  drug  samples.  Accordingly,  the 
agency  has  revised  the  proposed 
requirements  as  follows. 

Proposed  §  203.39(a)(1)  and  (a)(2], 
which  required  that  rJiaritable 
institutions  that  receive  drug  sample 
donations  be  licensed  by  the  State,  if 
required  by  State  law.  and  enrolled  with 
F^A,  have  been  eliminated.  Regarding 
the  elimination  of  proposed 
§  203.39(a)(1).  the  agency  notes  that 
charitable  institutions  are  still  required 
to  comply  with  applicable  Slate  law  in 
their  operations.  However,  the  agenc)' 
believes  that  it  is  appropriate  to  defer 
licensure  or  other  State  requirements  to 
die  Slates.  Proposed  §  203.39(b)(1). 
which  required  charitable  institutions  to 
provide  documentation  demonstrating 
that  their  agents  are  authorized  to  solicit 
or  receive  drug  sample  donations,  and 
proposed  §  203.39(b)(2).  which  required 
charitable  institutions  to  maintain  a  list 
of  agents  authorized  to  solicit  or  receive 
drug  sample  donations,  have  also  been 
eliminated. 

Proposed  §  203.39(b)(8).  which 
required  the  donor  of  a  drug  sample  to 
prepare  a  donation  record  for  drug 
samples  delivered -by  mail  or  common 
carrier,  has  been  eliminated.  Under 
§  203.39(e)  of  the  final  rule,  the 
charitable  institution  to  which  a  drug 
sample  is  donated  must  prepare  a 
donation  record  for  the  sample 
regardless  of  the  marmer  of  delivery  of 
the  drug  sample  and  must  retain  Ihe 
i«cord  for  at  least  3  years.  Proposed 
§  203.39(b)(9)  has  been  revised  to 
require  that  the  donation  record  contain 
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only  the  name,  address,  and  telephone 
number  of  the  donating  licensed 
practitioner  or  charitable  institution:  the 
manufacturer,  brand  name,  quantity, 
and  lot  or  control  number  of  the  drug 
sample  donated:  and  the  date  of  the 
donation. 

Proposed  S203.39(b)(l]l  has  been 
revised  to  eliminate  the  proposed 
requirement  that  the  inventorv*  of 
donated  drug  samples  in  the  possession 
of  a  charitable  institution  be  conducted 
using  independent  inventory  personnel. 
Proposed  §  203.39(h)(12),  which 
required  that  a  charitable  institution 
provide  (vritten  certification  to  the 
donating  party  that  it  is  in  compliance 
with  part  203.  has  been  eliminated  in 
the  final  rule.  Finally,  proposed 
§  203.39(c)  has  been  eliminated,  but  its 
requirements  have  been  incorporated 
into  the  introductory  paragraph  of 
S  203.39  such  that  charitable  institutions 
may  donate  donated  drug  samples  lo 
other  charitable  institutions  as  long  as 
§  203.39  is  followed. 

/.  Charitable  Donations  of  Prescription 
Drugs  Generally 

Since  the  publication  of  the  March 
1994  proposal,  the  agency  has  received 
requests  that  raise  questions  about 
whether  and  how  PDMA  should  be 
applied  to  charitable  donations  of 
prescription  drugs  generally,  not  just 
drug  samples.  Nonsample  drug  products 
may  be  donated  to  charitable 
institutions  6xim  many  different 
sources,  including  manufacturers, 
wholesale  distributors,  retail 
pharmacies,  for  profit  and  nonprofit 
hospitals  and  health  care  entities,  other 
charitable  groups,  and  reverse 
distributors  (i.e..  wholesale  distributors 
that  handle  returns).  In  addition.  FDA  is 
aware  that  drug  salvagers  may  also  be  a 
source  of  donations. 

The  donation  of  nonsample  drug 
products  to  charitable  institutions  raises 
similar  concerns  about  the  quality  of  the 
drugs  being  donated  and  potential  drug 
diversion  as  the  donation  of  drug 
samples.  Moreover,  such  donations 
constitute  distribution  of  a  prescription 
drug  to  other  than  a  consumer  or  patient 
and  therefore  could  be  considered 

wholesale  distribution"  under  section 
503(b)(4)(B)  of  the  act.  Although  the 
agency  is  not  establishing  controls  for 
nonsample  prescription  drug  donations 
at  this  time,  the  agency  is  carefully 
considering  the  relevant  issues  and  may 
in  the  future  propose  an  approach  lo 
drug  donations  that  encompasses  both 
prescription  drug  samples  and 
nonsample  prescription  drug  products. 


f.  Creation  and  Maintenance  of 
Beijuired  Forms.  Reports,  Records,  and 
Signature': 

Proposed  S  203.60  set  forth  standards 
for  the  creation  and  maintenance  of 
sample  request  and  receipt  forms, 
reports,  records,  and  other  documents 
required  under  PDMA  and  part  203. 
Proposed  §  203.60(a)  permitted  any 
required  document  to  be  created  either 
on  paper  or  on  electronic  media. 
Proposed  S  203.60[b)  permitted  any 
required  document  created  on  paper  to 
be  maintained  on  paper  or  by 
photographic  or  electronic  imaging, 
provided  the  security  and 
authentication  requirements  in 
§  203.60(d)  were  met.  Proposed 
§  203.6D(c)  permitted  required 
documents  created  electronically  to  be 
stored  using  computer  technologies, 
provided  the  requirements  in 
§  203.60(d)  were  met.  Proposed 
§  203.60(d)  provided  that  required 
documents  and  signatures  must  be 
created,  maintained,  or  transmitted  in  a 
form  providing  reasonable  assurance  of 
being:  (1)  Resistant  to  tampering, 
revision,  modification,  fraud, 
unauthorized  use.  or  alteration:  (2) 
preserved  in  accessible  and  retrievable 
fashion;  and  (3)  visible  or  readily  made 
visible  for  purposes  of  review  by 
regulated  industry  and  FDA. 

In  addition  to  the  requirements  in 
proposed  §203.60,  proposed  §203.61 
permitted  signatures  on  required  forms, 
reports,  and  records  to  be  made  by 
means  of  a  writing  or  marking 
instrument  such  as  a  pen  or  indelible 
pencil.  The  section  also  permitted 
signatiu^s  to  be  made  by  electronic 
stylus  on  an  electronic  pad  or  by  other 
electronic  medium,  provided  the 
security  requirements  in  §  203.61(b) 
were  met. 

In  the  Federal  Register  of  March  20, 
1997  (62  FR  13430),  the  agency  issued 
final  regulations  on  electronic  records 
and  electronic  signatures  in  part  11  (21 
CFR  part  11).  Because  of  the  issuance  of 
those  regulations  and  the  applicability 
of  part  1 1  to  part  203  document  and 
signature  requirements,  the  March  1994 
proposal  has  been  substantially  revised. 
Under  part  11,  electronic  records, 
electronic  signatures,  and  handwritten 
signatures  executed  to  electronic 
records  that  meet  the  requirements  of 
that  part  may  be  used  to  meet 
requirements  to  create  and  maintain 
records  and  signatures  under  the  act  and 
agency  regulations,  unless  specifically 
excepted  by  future  regulations. 
Therefore,  sections  of  the  March  1994 
proposal  setting  forth  requirements 
relating  to  creation  and  maintenance  of 
electronic  records,  electronic  signatures. 


and  handwritten  signatures,  as  those 
terms  are  defined  in  part  11.  have  been 
revised  or  eliminated  in  the  final  rule. 

Proposed  §  203.60(a)  has  been  deleted 
and  replaced  in  the  final  rule  by  revised 
S  203.60(a)(1),  (a)(2),  and  (a)(3).  Revised 
§  203.60{a)(l )  states  that  electronic 
records,  electronic  signatures,  and 
handwritten  signatures  executed  to 
electronic  records  may  be  used  in  lieu 
of  paper  records  and  handwritten 
signatures  executed  on  paper  to  meet 
any  of  the  record  and  signature 
requirements  of  PDMA  or  part  203, 
provided  that  the  requirements  of  part 
11  are  mot.  Although  electronic 
signatures,  electronic  records,  and 
handwritten  signatures  executed  on 
electronic  records  would  be  permitted 
to  meet  PDMA  and  part  203  records  and 
signature  requirements  under  the 
provisions  of  part  11  without  further 
rulemaking  in  part  203  (see,  e.g..  §  11.1), 
this  section  has  been  included  in  the 
final  rule  for  added  clarity.  The  final 
rule  also  defines  the  terms  electronic 
record,  electronic  signature,  and 
handwritten  signature  in  revised 
§203.3(k).  (1).  and  (p).  respectively,  to 
have  the  same  meaning  that  these  terms 
have  in  §  11.3(b)(6).  (b)(7).  and  (b)(8). 

Revised  §  203.60(a)(2)  permits 
combinations  of  paper  records  and 
electronic  records,  electronic  records 
and  handvmtten  signatures  executed  on 
paper,  and  paper  records  and  electronic 
signatures  or  handwritten  signatures 
executed  to  electronic  records  to  be 
used  to  meet  PDMA  record  and 
signature  requirements,  provided  that 
the  requirements  of  part  1 1  are  met  for 
the  electronic  component.  In  addition,  a 
reasonably  secure  link  must  exist 
between  the  paper-based  and  electronic 
components  to  ensure  that  the 
combined  records  and  signatures  are 
trustworthy  and  reliable  and  the  signer 
cannot  readily  repudiate  the  signed 
record  as  not  genuine.  A  reasonably 
secure  link  could  consist  of  a  physical 
link  between  the  electronic  and  paper- 
based  records  (i.e.,  where  the  paper- 
based  record(s)  and  a  computer  disk 
containing  the  electronic  record(s)  are 
sealed  together  in  a  container  and  a 
chain  of  controlled  custody  for  the 
sealed  container  is  established)  or  a 
technology-based  link.  The  agency  is 
planning  to  issue  in  the  future  further 
guidance  on  technology-based  links  in 
conjunction  with  its  implementation  of 
part  IT. 

Revised  §  203.60(a)(3)  clarifies  that 
the  "record  and  signature  requirements" 
to  which  5203.60(a)(1)  and  (a)(2)  refer 
include  drug  sample  request  and  receipt 
forms,  reports,  records,  and  any  other 
types  of  documents  and  their  associated 
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signatures  required  bv  PDMA  or  part 
203. 

Because  part  1 1  does  not  apply  to  the 
photographic  imaging  of  paper  records, 
proposed  §  203.60(b)  has  been  retained 
in  the  final  rule.  The  section  has  been 
revised,  however,  to  clarify  that 
electronic  scanning  of  paper  records 
into  a  computer  creates  an  electronic 
record  that  is  subject  to  the 
requirements  of  part  1 1 .  The  .security 
and  authentication  requirements  in 
proposed  §  203.60(d)  have  been 
renumbered  in  the  final  rule  as 
§  203.60(c)  and  revised  such  that  the 
requirements  in  the  section  apply  only 
to  documents  and  signatures  that  are 
created  on  paper  and  that  are 
maintained  by  photographic  imaging  or 
transmitted  electronically.  Minor 
revisions  have  also  been  made  to  the 
security  and  authentication 
requirements  in  re%ised  §  203.60(d|(3). 

The  requirements  for  maintenance  of 
documents  created  by  electronic  means 
in  proposed  §  203.60(c)  and  the 
signature  requirements  in  proposed 
§  203.61  have  been  superseded  by  part 
11  requirements.  Therefore,  these 
sections  have  been  deleted  in  their 
entirety  in  the  final  rule.  Proposed 
§  203.60(e)  and  (0  have  been 
renumbered  in  the  final  rule  as 
§  203.60(d)  and  (e). 

K.  Implementation  of  the  Final  Rule 

The  provisions  in  the  final  rule  will 
become  effective  1  year  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  The  agency  is 
providing  this  period  to  give  industry 
sufficient  time  to  implement  systems  for 
prescription  drug  sample  distribution 
and  wholesale  distribution  that  are  in 
compliance  with  the  final  rule. 

III.  Comments  en  the  Proposed  Rule 

A.  General  Comments 

FDA  received  S6  comments  on  the 
March  1994  proposal  from  prescription 
drug  manufacturers,  industry' 
organizations,  professional  associations 
and  organizations,  law  enforcement 
agencies,  and  others.  Although  most  of 
the  comments  addressed  only  specific 
provisions  of  the  rule,  a  few  commented 
generally  on  the  proposed  rule,  and 
those  comments  were  mixed.  For 
example,  one  comment  stated  that  it 
"supports  the  controls  on  prescription 
drug  samples  sought  through  the 
passage  of  PDMA  and  feels  that,  in 
general,  the  proposed  rule  is  a  positive 
step  in  combating  the  market  in  diverted 
prescription  drugs  and  ensuring 
consumers  that  drug  products  continue 
to  remain  safe  and  effective."  Another 
comment,  however,  stated  that 


"finalization  of  the  proposed  rule  will 
create  unnecessary  additional 
administrative  burdens  for  companies 
and  their  sales  representatives"  and 
"would  not  improve  significanUy  the 
industry's  ability  lo  track  sample 
distribution  and  reduce  the  possibility 
of  diversion  of  samples." 

A  large  number  of  comments 
addressed  the  provisions  of  the 
proposed  rule  relating  lo  sample 
distribution.  In  fact,  comments  were 
received  on  almost  all  of  the  sections  of 
the  proposed  rule  dealing  with  sample 
distribution.  Most  of  these  comments 
ivere  critical  of  the  manner  in  which  the 
agency  proposed  to  implement  the 
sample  distribution  requirement^ 
contained  in  PDMA.  In  addition  to 
comments  on  sample  distribution, 
comments  were  received  on  sections  of 
the  proposed  rule  relating  to 
reimportation  of  proscription  drugs, 
resales  of  prescription  drugs  purchased 
by  health  care  entities,  recordkeeping 
and  investigation  requirements,  and 
wholesale  distribution. 

Specific  issues  raised  by  the 
comments  and  the  agency's  responses 
follow. 

B.  Definitions 

Blood  component  Proposed 
§203. 3(d)  defined  "blood  component " 
as  "that  part  of  a  single-donor  unit  of 
blood  separated  by  physical  or 
mechanical  means." 

1 .  One  comment  requested 
clarification  on  whether  various  plasma 
products  and  derivatives,  including 
antihemophilic  factor.  Factor  IX.  Factor 
IX  Complex,  and  immune  globulin  IV, 
are  considered  blood  components  or 
drugs.  The  comment  also  asked  for 
clarification  of  whether  the  agency 
makes  a  distinction  between  human  and 
recombinant  products  in  deciding 
whether  lo  categorize  a  blood 
component  preparation  as  a  blood 
component  or  drug. 

The  agency  advises  that  blood 
components,  as  defined  in  §  203.3ld)  of 
the  final  rule,  include  red  blood  cells, 
plasma,  fresh  frozen  plasma, 
cryoprccipilated  AHF,  and  platelets. 
Antihemophilic  Factor,  Factor  IX 
Complex,  and  immune  globulin 
products  are  derivatives  of  blood,  not 
blood  components.  Both  blood 
components  and  blood  derivatives  are 
regulated  as  biologies  under  the 
authority  of  the  Public  Health  Service 
Act  (the  PHS  Act)  and  are  al.so  drugs 
under  section  201  (g)(  1 )  of  the  act  (2 1 
U.S.C.  321(g)(1)).  Products 
manufactured  through  recombinant 
technology  that  mimic  blood  derivatives 
or  other  biological  products  are  also 
regulated  as  biologies  under  the  PHS 


Act  and  are  drugs  under  section 
201(g)(1)  of  the  .1'  I  These  products,  like 
blood  derivatives,  are  not  blood 
components. 

Distribute.  Proposed  §  203  3(h) 
defined  "distribute"  to  mean  to  sell, 
offer  to  sell,  deliver,  or  offer  to  deliver 
a  drug  lo  a  recipient,  except  that  the 
term  "distribute"  does  not  include  the 
providing  of  a  drug  sample  lo  a  patient 
by: 

(1)  A  practitioner  Ucensed  to 
prescribe  such  drug. 

(2)  A  health  care  professional  acting  at 
the  direction  and  under  the  supervision 
of  such  a  practitioner,  or 

(3)  The  pharmaoi'  of  a  hospital  or  of 
another  health  care  entity  that  is  acting 
at  the  direction  of  such  a  practitioner 
and  that  received  such  sample  in 
accordance  with  the  act  and  regulations 

On  its  own  initiative,  the  agency  is 
revising  proposed  §  203.3(h)  in  the  final 
rule  to  specify'  that  tlie  term  "distribute" 
does  not  include  the  delivery  of  drugs 
or  offer  to  deliver  drugs  by  a  common 
carrier  in  the  usual  course  of  its 
business  as  a  common  carrier.  This 
revision  is  neces.sary  lo  permit  common 
carriers  that  deliver  drug  samples,  or 
perform  duties  incidental  to  delivery 
(i.e..  delivery  verification)  for 
manufacturers  or  authorized  distributors 
of  record,  to  do  so  without  being 
required  to  be  authorized  distributors  of 
record.'  Such  a  requirement  would  be 
confusing  and  inconsistent  with 
language  in  section  503ld)  of  the  act. 
which  distinguishes  between  sample 
distribution  and  delivery  by  mail  or 
common  carrier.  However,  comarketers. 
fulfillment  houses,  and  other  entities 
that  perform  some  or  all  of  the  functions 
associated  with  sample  distribution  and 
promotion  that  would  otherwise  be 
performed  by  the  drug  manufacturer  are 
not  coveied  by  this  exception.  Thus, 
entities  that  create  and  maintain 
required  forms,  reports,  and  records; 
have  their  own  sales  forces  and 
representatives;  solicit  and  fill  requests 
for  drug  samples;  or  conduct  other  such 
activities  are  engaged  in  drug  sample 
distribution  and  must  be  authorized 
distributors  of  record. 

Health  care  entity':  Proposed 
§  203.3(n)  defined  "health  care  entity" 
as  "any  person  ihal  provides  diagnostic, 
medical,  surgical  or  denial  treatment,  or 
chronic  or  rehabilitative  care,  but  does 
not  include  any  retail  pharmacy  or  any 
wholesale  clistributor.  A  person  cannot 
simultaneously  be  a  health  care  entity 


■  Ifndf  r  ihe  prapu^vd  rulii.  Ji»lUt'r>  of  «lni}i 
uuupli'r  would  coiutilutR  dniK  ^amplt,  duUibultuit 
Undei  sorlion  S03tdl  of  Ihp  acJ.  «ml.v  »  manufai:tur»T 
<ir  AuttioriziM)  distritnitor  otrocunl  nwy  di»thbuti' 
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and  a  retail  pharmacy  or  wholesale 
distributor." 

2.  Several  cununents  noted  that, 
under  the  prnpossd  dennition  of  health 
care  entity.  full-ser\ice  blood  centers 
that  currently  function  both  as  health 
care  entities  and  distributors  of  blood 
plasma  derivatives  would  not  be 
permitted  to  continue  to  operate  in  both 
of  these  capacities.  The  comments 
expressed  concern  that  the  ability  of 
communit)'  health  care  entities  to  obtain 
plasma  derivatives  would  be 
detrimentally  affected  if  community 
blood  centers  were  prohibited  from 
distributing  them. 

One  comment  explained  that  plasma 
derivatives  are  unique  prescription 
drugs  that  are  largely  distributed  outside 
the  typical  drug  distribution  network. 
The  comment  stated  that,  historically, 
blood  centers  and  hospital  blood  banks 
have  provided  plasma  processing  and 
distribution  services  for  their  local 
communities.  Although  the  processing 
has  become  more  complex  and  is  now 
done  largely  by  for-profit  manufacturers, 
blood  centers,  hospital  blood  banks,  and 
transfusion  services  still  act  a.s  final 
distributors  of  plasma  derivatives.  The 
comment  said  that  this  arrangement 
enables  the  health  care  providers  who 
receive  blood  derivatives  to  use  the 
"expert  consultative  services  '  of  these 
entities. 

Several  comments  stated  that  the 
same  reasons  for  excluding  blood  and 
blood  components  intended  for 
transfusion  from  PDMA's  sales 
restrictions  are  applicable  to  blood 
derivatives.  The  comments  contended 
that  there  is  no  indication  in  the 
legislative  history  that  the  types  of 
abuses  that  lead  to  the  restrictions  in 
section  503(cM3)  of  the  act  are  present 
with  blood  derivatives  or  that  Congress 
intended  the  restrictions  in  section 
503(c)(3)  of  the  act  to  apply  to  blood 
derivatives. 

The  comments  suggested  ways  in 
which  the  proposed  rule  could  be 
amended  to  allow  blood  centers  to 
continue  to  function  as  wholesale 
distributors  of  plasma  derivatives.  Two 
comments  suggested  specifically 
excluding  blood  banks,  transfusion 
services,  and  hospital  blood  banks  from 
the  prohibition  against  a  health  care 
entity  simultaneously  being  a  wholesale 
distributor.  Another  comment 
recommended  that  FDA  eliminate 
entirely  the  prohibition  against  a  health 
care  entity  simultaneously  being  a 
wholesale  distributor  with  a 
clarification  in  the  preamble  to  the  final 
rule  that  health  care  entities  engaging  in 
"sham"  operations  to  avoid  resale 
prohibitions  remain  subject  to 
enforcement  of  resale  prohibitions,  even 


if  licensed  as  a  wholesaler.  One 
comment  suggested  expanding  the 
definition  of  "blood"  or  "blood 
components"  to  include  plasma 
derivatives. 

The  agency  declines  to  revise  the 
definition  of  health  care  entity  or 
otherwise  revise  the  proposed  rule  to 
permit  health  care  entities  to  engage  in 
the  wholesale  distribution  of  blood 
derivatives  or  other  prescription  drug 
products.  The  statutory  restrictions  in 
section  503(c)(3)(A)  of  the  act  prohibit 
the  sale,  purchase,  or  trade  of,  or  offer 
to  sell,  purchase,  or  trade  prescription 
drugs  that  are  purchased  by  a  public  or 
private  hospital  or  health  care  entity  or 
donated  or  supplied  at  a  reduced  price 
to  a  charitable  organization.  Because 
blood  derivatives  are  prescription  drugs 
that  are  neither  blood  nor  blood 
components,  a  hospital  or  health  care 
entity  that  purchases  these  products 
from  a  manufacturer  or  distributor,  or  a 
charitable  institution  that  receives  these 
products  through  a  donation  or  at  a 
reduced  price,  may  not  sell  or  trade 
these  products  except  as  permitted 
under  section  503(c)(3)(B)  of  the  act  and 
§  203.22  of  the  agency's  regulations.* 
The  agenc\'  is  unpersuaded  by  the 
comments  that  blood  derivatives 
should,  as  a  matter  of  public  health 
policy,  be  grouped  with  blood  and 
blood  components  intended  for 
transfusion  as  products  that  Congress 
did  not  intend  to  cover  under  PDMA 
generally,  or  under  section  503(c)(3)(A) 
of  the  act  specifically.  In  the  September 
1990  proposal,  the  agency  stated  that  if 
PDMA  and.  in  particular^  PDMA's 
restrictions  on  the  resale  of  prescription 
drugs  were  considered  applicable  to 
blood  and  blood  components  intended 
for  transfusion,  the  result  woijd  be  to 
seriously  impede  the  present  blood 
distribution  system  and  thereby 
substantially  interfere  with,  and  reduce, 
the  nation's  blood  supply.  Based  largely 
on  this  "untenable  result,"  the  agency 
stated  its  belief  that  Congress  did  not 
intend  to  subject  blood  and  blood 
components  to  PDMA's  provisions  (55 
FR  38027). 

The  comments  contend  that,  as  with 
whole  blood  and  blood  components 
intended  for  transfusion,  the  supply  of 
blood  derivatives  to  the  public  would  be 
impeded  if  blood  banks  were  not 
permitted  to  distribute  these  products. 
However,  unlike  whole  blood  and  blood 
components,  blood  derivatives  are 
manufactured  in  large  quantities  by 
manufacturers  that  are  independent  of 


*  Far  examplo,  thu  proposed  definition  of  health 
(are  entity  would  not  prevent  a  hojipilai.  health  care 
entity,  or  charity  from  purchasinjt^lcHid  derivatives 
and  administering  them  to  patients  under  a  valid 
prescription. 


blood  banks  and  blood  centers,  are 
packaged  and  stored  similarly  to  other 
pharmaceuticals,  and  have  relatively 
normal  shelf  lives.  Moreover,  blood 
derivatives  need  not  be  matched  from  a 
donor  to  a  donee  as  do  whole  blood  and 
blood  components  intended  for 
transfusion  Thus,  although  in  some 
instances  blood  derivatives  are 
distributed  by  blood  centers  and 
hospital  blood  banks,  they  also  are 
distributed  by  conventional  drug 
wholesalers.  There  is  no  evidence  before 
the  agency  at  this  time  that  a  substantial 
percentage  of  the  nation's  supply  of 
blood  derivatives  is  currently 
distributed  by  blood  centers!  hospital 
blood  banks,  or  transfusion  services,  or 
that  the  nation's  supply  of  blood 
derivatives  would  bo  seriously  impeded 
if  these  entities  were  prohibited  from 
distributing  these  products. 

Moreover,  the  comments'  assertion 
that  blood  derivatives,  like  blood  and 
blood  components,  are  not  subject  to  the 
abuses  Congress  set  out  to  remedy  in 
PDMA  is  speculative  and  unsupported 
by  facts.  As  discussed  previously,  blood 
derivatives  are  distributed  through  a 
normal  wholesale  distribution  system, 
and  they  need  not  be  matched  to 
specific  patients.  Thus,  the  possibility  of 
diversion  of  these  products  exists,  and 
documented  instances  of  diversion  of 
these  products  have  in  fact  occurred. 
The  fact  that  blood  derivatives  were  not 
specifically  mentioned  by  Congress  in 
the  legislative  history  is  in  itself  of  little 
significance. 

FDA  recognizes  that,  in  addition  to 
selling  blood  derivatives  to  commimity 
hospitals,  blood  centers  have 
traditionally  provided  advice  and 
guidance  on  how  to  use  the  derivatives. 
The  final  rule  does  not  prohibit  the 
provision  of  information  by  a  health 
care  entity  to  another  health  care  entity, 
but  rather  prohibits  the  selling  of 
prescription  drug  products,  including 
blood  derivatives,  that  are  purchased  by 
a  hospital  or  health  care  entity.  Thus, 
blood  centers  or  other  entities  that  have 
traditionally  provided  information  to 
hospitals  or  other  health  care  centers  are 
not  precluded  from  doing  so  under 
PDMA  or  the  final  rule. 

3.  One  comment  .stated  that  FDA's 
definition  of  health  care  entity  is 
"without  factual  or  legal  foundation." 

Two  comments  slated  that  FDA's 
interpretation  of  section  503(c)(3)  of  the 
act  as  prohibiting  a  health  care  entity 
from  simultaneously  being  a  wholesale 
distributor  is  contra^  to  the  plain 
language  of  the  statute  and  to  legislative 
intent,  and  places  inappropriate 
restrictions  on  the  legitimate  operations 
of  blood  centers.  These  comments 
interpreted  the  last  sentence  in  section 
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503(c)(3)(A)  of  the  act.  which  states  in 
part  that  "[fjor  purposes  of  this 
paragraph,  the  term  'entity'  does  not 
include  a  wholesale  distributor  of  drugs 
or  a  retail  pharmacy  licensed  under 
State  law."  as  creating  an  exemption  to 
the  sales  restrictions  in  that  section  for 
health  care  entities  that  are  State 
licensed  as  wholesale  distributors.  The 
comments  stated  that  FDA's  proposed 
definition  of  "health  care  entity" 
contradicts  the  clear  wording  of  the 
statute.  The  comments  also  stated  that 
the  proposed  definition  is  inconsistent 
tvitb  legislative  intent  to  permit  health 
care  entities  acting  as  legitimate 
wholesalers  to  engage  in  wholesale 
distribution  of  prescription  drugs. 

The  agency  acknowledges  that  the 
first  clause  of  the  last  sentence  in 
section  503(c)(3)  of  the  act  could  be  read 
to  make  the  restrictions  in  section 
S03(c)(3)(A)  of  the  acX  inapplicable  to 
hospitals  or  health  care  entities  State 
licensed  as  wholesale  distributors. 
However,  the  agency  believes  that  the 
statutor>'  language  should  be  read  to 
mean  that  health  care  entities  subject  to 
the  restrictions  in  section  503(c)(3)(A)  of 
the  act  cannot  simultaneously  be 
wholesale  distributors  or  retail 
pharmacies.  As  noted  by  the  agency  in 
the  proposed  rule  (59  FR  11842  at  ' 
1 1845),  the  former  interpretation  is 
inconsistent  both  with  general  rules  of 
statutory  construction  and  with 
legislative  intent.  If  this  interpretation 
ivere  to  be  given  effect,  it  would  mean 
that  a  health  care  entity  could 
circumvent  the  sales  restrictions  by 
obtaining  a  State  wholesale  distribution 
license.  Such  an  interpretation  would 
deprive  the  sales  restrictions  of  any 
force  or  effect.  Moreover,  Congress 
expressly  enumerated  in  section 
503(c)(3)(B)  of  the  act  the  circumstances 
under  which  drugs  purchased  by  a 
health  care  entity  may  be  sold.  The 
agency  believes  that  if  Congress  had 
intended  to  permit  sales  of  prescription 
drugs  purchased  by  health  t^are  entities 
that  are  State  licensed  wholesale 
distributors,  it  would  have  done  so 
under  section  503(c)(3)(B)  of  the  act. 

Interpreting  section  503(c)(3)  of  the 
act  in  the  manner  suggested  by  the 
comments  would  also  be  inconsistent 
with  l^slative  intent  as  reflected  in  the 
congressional  findings  and  legislative 
history.  The  statutory  restrictions  in 
section  503(c)(3)(A)  of  the  act  reflect  the 
congressional  finding  in  section  2(7)  of 
PDMA  that  the  resale  of  prescription 
drugs  by  health  care  entities  at  below 
wholesale  prices  had  helped  to  fuel  the 
tliversion  market  and  constituted  an 
unfair  form  of  competition  to  legitimate 
wholesalers  and  retailers  paying 
prevailing  market  prices.  These  same 


concerns  also  were  expressed  by 
Congress  in  the  legislative  histor\'.  (See 
H.  Kept.  100-76,  pp.  12-13.)  If  health 
care  entities  wore  permitted  to  obtain 
State  wholesale  distributor  licenses  and 
engage  in  wholesale  distribution  of 
prescription  drugs,  as  suggested  by  the 
comments,  there  would  be  no  way  of 
ensiu'ing  that  the  types  of  abuses  that 
Congress  .sought  to  prevent  in  section 
503(c)(3)(A)  of  the  act  woidd  not  occur. 
Neither  the  requirements  applicable  to 
wholesale  distributors  in  section  503(e) 
of  the  act  nor  the  State  licensing 
guidelines  in  part  205  contain 
requirements  to  deter  a  health  care 
entity  from  reselling  prescription  drugs, 
or  require  or  authorize  FDA  to  keep 
track  of  the  circumstances  under  which 
prescription  drugs  are  bought  and  sold 
by  wholesale  distributors.  'Thus,  if 
health  care  entities  were  permitted  to  be 
State  licensed  wholesale  distributors, 
they  could  purchase  drugs  for  their  own 
use  and  sell  them  on  the  secondary' 
wholesale  market  with  impunity  and 
without  the  knowledge  of  the  agency  or 
Congress.  The  agency  does  not  believe 
that  Congress  intended  such  a  result. 

Licensed  practitioner.  Proposed 
§  203. 3(o)  defined  "licensed 
practitioner  "  as  "any  person  licensed  by 
State  law  to  prescribe  drugs." 

4.  One  comment  recommended  thai 
"or  authorized"  be  added  after 
"licensed"  in  the  definition  to  allows 
nonphysician  practitioners  subject  to 
State  authorization  schemes  other  than 
licensing  to  obtain  drug  samples. 

The  agency  has  decided  to  follow  the 
suggestion  of  the  comment  and  revise 
the  definition  of  "licensed  practitioner" 
in  the  final  rule  to  include  practitioners 
authorized  by  State  law  to  prescribe 
drugs.  Congress  stated  in  the  legislative 
histor\"  (S.  Kept.  100-303.  p.  5)  that 
"Drug  samples  may  only  be  distributed 
to  practitioners  licensed  or  authorized 
by  State  law  to  prescribe  such  drugs." 
Moreover,  the  use  by  Congress  of  the 
term  "licensed  practitioner""  rather  than 
"physician"  in  section  503(d)(2)(A)  of 
the  act  shows  congressional  intent  to 
allow  nonphysician  practitioners  to 
obtain  drug  samples.  Because  a 
significant  number  of  these  practitioners 
are  subject  to  different  State 
authorization  schemes  than  licensing, 
the  agency  finds  that  a  .strict 
interpretation  of  the  word  ""license" 
would  be  inconsistent  with 
congressional  intent. 

5.  One  cormuent  stated  that,  in  some 
States,  advanced  practical  nurses  are 
licensed  to  prescribe  certain  drugs,  but 
are  prohibited  from  obtaining  samples 
of  the  same  drugs.  The  comment 
asserted  that,  under  the  proposed 
definition  of  "licensed  practitioner," 


such  nonphysician  praclilioners  would 
be  permitted  to  obtain  samples. 

In  developing  the  proposed  definition 
of  licensed  practitioner,  the  afiency  was 
not  aware  that  some  States  may  permit 
practitioners  to  prescribe  certain  drugs, 
but  prohibit  them  from  obtaining 
samples  of  those  drugs.  Because  the 
agency  does  not  wish  to  interfere  with 
States'  authority  to  determine  who  may 
request  and  receive  drug  samples,  the 
agency  clarifies  that  a  practitioner  who 
is  prohibited  bv  State  law  from 
receiving  samples  of  certain  types  of 
drugs  is  not  permitted  to  do  so  under 
PDMA  even  though  he  or  she  is  licensed 
or  authorized  to  prescribe  those  drugs. 

Ongoing  relationship.  Proposed 
S  203. 3(r)  defined  "ongoing 
relationship"  as  an  association  that 
exists  when  a  manufacturer  and  a 
distributor  enter  into  a  written 
agreement  under  which  the  distributor 
is  authorized  to  sell  the  manufacturer's 
products  for  a  period  of  time  or  for  a 
number  of  shipments,  at  least  one  sale 
is  made  under  that  agreement,  and  the 
name  of  the  authorized  distributor  of 
record  is  entered  on  the  manufacturer's 
list  of  authorized  distributors  of  record. 

6.  One  comment  objected  to  a 
requirement  for  a  written  agreement 
between  a  manufacturer  and  a 
distributor.  The  comment  stated  that 
written  agreements  are  not  customary  in 
the  indus'tn,'  and  that  such  a 
requirement  would  be  burdensome 
becau.se  distributors  distribute  for  large 
numbers  of  vendors  The  coiiuneut 
recommended  that,  for  the  purposes  of 
proving  that  an  ongoing  relationship 
e.icists,  it  should  be  sufficient  to  show 
that  sales  are  made  on  a  continuing 
basis  and  that  the  distributor's  name 
appears  on  the  manufacturer's  list  of 
authorized  distributors. 

Another  comment  objected  both  to  the 
requirement  for  a  written  agreement  and 
to  the  requirement  that  a  distributor  be 
on  the  manufacturer's  list  of  authorized 
distribtitors  of  record.  The  comment 
stated  that  neither  of  these  requirements 
was  previously  required  by  the  agency' 
in  compliance  information  provided  to 
industry  by  the  agency.  The  comment 
stated  that  both  requirements  would 
make  it  more  difficult  for  distributors  to 
become  authorized  distributors  of 
record.  In  addition,  the  comment  stated 
that  the  requirements  would  give 
prescription  drug  manufaciurers  the 
abilitv'  to  deny  niithorized-distributor-of- 
rocord  status  to  distributors  with  whom 
they  have  engaged  in  ongoing  business 
relationships.  The  comment  stated  that 
by  giving  drug  manufacturers  the  power 
to  decide  to  whom  PDMA  wholesale 
distribution  requirements  apply  without 
oversight  or  review.  n)A  would  be 
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delegating  legislative  power  to  tlie 
private  sector  in  violation  of  separation 
of  powers  principles  in  the  U.S. 
Constitution.  The  conunent 
recommended  thai  FDA  adopt  a 
definition  of  ongoing  relationship  that 
mirrors  a  definition  set  forth  by  the 
agenc)'  in  a  1 988  compliance  letter. 

PDMA  defines  the  term  "authorized 
distributors  of  record"  as  those 
distributors  with  whom  a  manufacturer 
has  established  an  ongoing  relationship 
lo  distribute  the  manufacturer's 
products.  PDMA  does  not.  however, 
define  what  constitutes  an  "ongoing 
relationship  "  In  a  1988  letter  issued  by 
FDA  (see  Letter  from  Daniel  L.  Michels. 
Director,  Office  of  Compliance  to 
Regulated  fadustry.  Docket  No.  88N- 
258L,  August  1.  1988).  the  agency  made 
its  first  attempt  to  interpret  the  term  in 
the  context  of  PDMA.  FDA  stated  that 
"ongoing  relationship"  may  be 
interpreted  to  mean  a  continuing 
business  relationship  in  which  it  is 
intended  that  the  wholesale  distributor 
engage  in  wholesale  distribution  of  a 
manufacturer's  prescription  drug 
product  or  products.  The  agency  stated 
that  evidence  of  such  intent  could 
include,  but  would  not  be  limited  lo,  the 
existence  of  a  written  franchise,  license, 
or  other  distribution  agreement  between 
the  manufacturer  and  wholesale 
distributor  and  the  existence  of  ongoing 
sales  by  the  manufacturer  lo  the 
distributor. 

The  agency  continues  lo  believe  that 
the  term  "ongoing  relationship"  in  the 
context  of  wholesale  distribution  infers 
a  continuing  business  relationship 
between  a  distributor  and  a 
manufacturer  where  the  intent  exists  lo 
engage  in  wholesale  distribution. 
Furthermore,  the  agenc>'  has  determined 
that,  to  facilitate  compliance  with  and 
enforcement  of  the  act,  it  is  necessary  to 
have  a  formalized  way  of  establishing 
that  an  ongoing  relationship  exists.  A 
wTitlen  agreement  in  which  the 
manufacturer  authorizes  the  distributor 
to  distribute  some  or  all  of  its  products 
for  a  period  of  time  or  for  a  number  of 
shipments  will  provide  a  clear  and 
verifiable  expression  of  the  parties' 
intent  to  engage  in  a  continuing 
business  relationship.  The  viritlen 
agteemeni  required  by  proposed 
§ 203.3(r)  (revised  as  %  203.3(u))  need 
not  rise  to  the  level  of  a  contract  or 
create  legally  enforceable  obhgations  on 
the  parties.  Rather,  the  agreement  need 
only  state  that  the  distributor  is 
authorized  to  distribute  a 
manufacturer's  products  for  a  period  of 
lime  or  for  a  niunber  of  shipments  and. 
if  the  distributor  is  not  authorized  to 
distribute  all  of  the  manufacturer's 
products,  identify  those  products  to 


which  the  authorization  extends. '  This 
latter  requirement,  although  not 
included  in  the  proposed  rule,  is 
consistent  with  the  requirement  in 
proposed  §  203.50(c)(l )  for 
manufacturers  lo  maintain  a  list  of 
authorized  distributors  thai  specifies 
whether  distributors  are  authorized  lo 
distribute  the  manufacturer's  full 
product  line  or  only  particular  products. 
Given  the  relative  ease  with  which  the 
agreement  required  by  §  20.3(u)  can  be 
created,  the  agency  believes  that  it  is 
highly  unlikely  that  a  manufacturer 
would  refuse  lo  enter  into  a  written 
agreement  with  a  distributor  with  whom 
it  wishes  to  have  a  continuing  business 
relationship.  Moreover,  it  is  clearly  not 
the  agency's  intent  in  requiring  a 
written  agreement  lo  confer  additional 
discretion  on  manufacturers,  but  rather 
to  implement  the  requirement  in  the  acl 
for  an  ongoing  relationship  in  a  manner 
in  which  it  can  be  efficiently  enforced. 
This  is  consistent  with  the  agency's 
authority  under  section  701  (a)  of  the  act 
(21  U.S.C.  371(a))  to  issue  regulations 
for  the  efficient  enforcement  of  the  acl. 
Accordingly,  the  agency  declines  lo 
revise  the  definition  of  "ongoing 
relationship"  to  eliminate  Ibe 
requirement  for  a  written  agreement. 

Finally,  on  its  own  initiative,  the 
agency  has  revised  the  proposed 
definition  of  "ongoing  relationship"  in 
the  final  rule  lo  eliminate  the 
requirement  that  at  least  one  sale  be 
completed  under  the  written  agreement 
and  that  a  distributor  be  entered  on  the 
manufacturer's  list  of  authorized 
distributors  of  record.  The  proposed 
requirement  for  a  completed  sale  under 
the  written  agreement  is  unnecessary 
and,  as  discussed  below,  inconsistent 
with  the  use  of  the  definition  in  the 
context  of  sample  distribution.  The 
proposed  requirement  that  a  distributor 
be  entered  on  the  manufacturer's  list  of 
authorized  distributors  of  record  is 
uimecessary  in  light  of  the  requirement, 
in  section  503(e)(1)(B)  of  the  act  and 
revised  §203. 50(d)  of  the  final  rule,  that 
manufacturers  keep  an  updated  list  of 
authorized  distributors  of  record  at  their 
corporate  offices. 

7.  Another  comment  stated  that 
sample  fulfillment  houses,  mailing 
services,  comarketers,  and  similar 
entities  clearly  distribute  samples 
within  the  meaning  of  "distribute"  in 
proposed  §  203.3(h),  bul  cannot  satisfy 
the  requirements  for  an  ongoing 
relationship  in  proposed  S  203.3(r) 


'  The  writlen  agreement  required  under  !|  203.3(u) 
>o  estnblish  an  ongoing  relationship  constitutes  a 

n"quired  record  "  under  revised  $  203.60.  and  must 
lie  made  available,  upon  request,  to  FDA  or  other 
Federal,  Stale,  or  local  regulatory  or  law 
enrwcement  ofOtials  for  review  and  reproducUon. 


necessary  to  be  considered  authorized 
distributors  of  record.  The  comment 
recommended  that  the  proposed 
definition  of  ongoing  relationship  be 
revised  to  permit  these  entities  to  be 
authorized  distributors  of  record. 

The  comment  raises  a  valid  poinL  The 
proposed  definition  of  ongoing 
relationship  is  inappropriate  for  sample 
distribution,  and  has  been  revised  in  the 
final  rule  lo  specify  that  an  ongoing 
relationship  exists  when  there  is  a 
written  agreement  between  a 
manufacturer  and  distributor  to 
distribute,  rather  than  lo  sell,  the 
manufacturer's  products  for  a  period  of 
lime  or  for  a  number  of  shipments. 

Prescription  drug.  Proposed  §  203.3(v) 
defined  "prescription  drug"  as  any  drug 
required  by  Federal  law  lo  be  dispensed 
only  by  a  prescription,  including 
finished  dosage  forms,  bulk  drug 
substances,  and  active  ingredients 
subject  lo  section  503(b)  of  the  acl. 

On  its  own  initiative,  the  agency  has 
removed  "active  ingredients"  in  the 
final  rule.  The  term  "bulk  drug 
substance,"  as  defined  under  §  203.3(e), 
is  synonymous  with  "active  ingredient," 

Wholesale  distribution.  Proposed 
§203.3(y)  defined  "wholesale 
distribution"  as  "distribution  of 
prescription  drugs  to  persons  other  than 
a  consumer  or  patient,  bul  does  nol 
include:  (1)  Intracompany  sales  *    *   *." 

8.  One  comment  objected  to  the 
exemption  of  intracompany  sales  from 
wholesale  distribution,  staling  that  it 
"totally  gets  away  from  the  original 
inleni  of  the  PDMA."  The  comment  said 
thai  this  provision  leaves  a  gap  where 
diversion  can  occur  between 
wholesalers  and  retail  outlets  owned  by 
them. 

The  agency  disagrees  with  the 
comment.  Intracompany  sales  were 
expressly  excluded  by  Congress  from 
the  definition  of  wholesale  distribution 
in  section  503(e)(4)(B)  of  Ihe  act.  In 
addition,  both  Ihe  House  and  Senate 
reports  referred  lo  the  exclusion.  (See  H. 
Repi,  100-76,  S.  Repl.  100-303.)  The 
House  report  slated: 

lilt  is  Ihe  express  intent  of  the  Committee 
that  the  scope  of  [Ibis  seclionl  include 
distribution  by  chain  drug  warehouses, 
wholesale  drug  warehouses,  and  all  sellers  of 
preticriplion  drugs  in  wholesale  quantities  to 
penwns  or  firms  other  than  the  consumer  or 
patient  With  respecl  to  section  503(e)(1), 
tntracumpany  sales,  i.e..  the  distribution 
between  divisions  and  rompanies  having  Ihe 
same  ownership,  are  excludeil. 
(H.  Rept.  100-76,0.  17.) 
Thus,  as  expressed  in  Ihe  language  of 
the  act  and  Ihe  legislative  history. 
Congress'  intent  was  to  exclude 
intracompany  sales  from  the 
requirements  for  wholesale  distribution 
in  section  S03(e)  of  the  act:  In  addition. 
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the  ageni::y  advises  that  §  205.5 
contemplates  a  licensing  scheme  for 
business  entities  with  subsidiaries, 
affiliates,  and  more  titan  one  facility  (see 
§  205.5(b)),  and  provides  thai  State' 
licensing  authorities  require  each 
wholesale  distributor  to  supply 
information  on  all  facilities  used  by  Ihe 
licensee  for  the  storage,  handling,  and 
distribution  of  prescription  drugs  (see 
§  205.5(a)(3)). 

C.  Reimportation 

Proposed  §  203.10  stated,  in  relevant 
part,  that  "(n)o  prescription  drug  that 
was  manufactured  in  a  Slate  and 
exported  from  the  United  Slates  may  be 
reimported  by  anj'one  other  than  its 
manufacturer." 

9.  One  comment  requested  thai  Ihe 
proposed  rule  be  revised  lo  slate  thai  a 
prescription  drug  may  be  reimported  by 
any  of  a  manufacturer's  subsidiary 
companies  or  contract  manufacturers. 

For  the  reasons  discussed  in  Ihe 
preamble  to  the  proposed  rule  (59  FR 
11842  at  11844),  FDA  is  adopting  the 
definition  of  manufacturer  set  forth  in 
§201.1  (21  CFR  201.1)  of  Ihe  agency's 
regulations  for  the  purposes  of  part  203. 
Accordingly,  a  manufacturer's 
subsidiary  companies  or  contract 
manufacturers  may  reimport  a 
prescription  drug  product  only  if  they 
also  qualify  as  a  manufacturer  of  the 
drug  product  under  §201.1. 

10.  One  comment  recommended  thai 
language  be  added  to  the  section  lo 
include  drugs  that  are  sold  by  a 
manufacturer  for  exportation,  bul  never 
leave  the  United  States.  The  comment 
slated  that  a  large  proportion  of  the 
"export"  drugs  that  are  diverted  never 
acttially  leave  the  United  Stales. 

Because  the  ilrugs  referred  lo  by  Ihe 
comment  are  nol  exported,  they  caimot 
be  subject  lo  Ihe  restriction  on 
reimportation.  However,  the  domestic 
distribution  of  such  drugs  is  covered  by 
PDMA  and  other  applicable  laws,  which 
should  help  to  reduce  the  potential  for 
diversion. 

D.  Sales  Restrictions 

Proposed  §  203.20  prohibited  the  sale, 
purchase,  or  trade  of,  or  offer  to  sell, 
purchase,  or  trade,  any  prescription 
drug  that  was  purchased  by  a  public  or 
private  hospital  or  health  care  entity  or 
donated  or  supplied  at  a  reduced  price 
to  a  charitable  institution. 
1.  Section  203.22(e) 

Proposed  §  203.22(e)  pmvided  that 
S  203.20  does  not  apply  to:  "The  sale, 
purchase,  or  trade  of  a  drug,  an  offer  to 
sell,  purchase,  or  trade  a  drug,  or  the 
dispensing  of  a  drug  under  a  valid 
prescription." 


11.  A  health  care  organization 
requested  thai  FDA  clarify  whether, 
under  this  section,  its  nonprofit 
affiliates  may  provide  prescription 
drugs  oblained  at  a  nominal  cost  lo 
patients  under  a  prescription,  where  ihe 
amount  charged  for  the  drug  varies 
depending  on  the  patient's  ability  lo 
pay. 

Section  203.20  does  not  prohibit  a 
health  care  entity  from  obtaining 
prescription  drugs  at  reduced  cost. 
Rather,  it  prohibits  reselling  those  dnigs 
except  in  specified  ways.  Section 
203.22(e)  allows  the  resale  of  drugs  by 
a  health  care  entity  under  a  valid 
prescription  The  amount  of  profit 
derived  from  such  a  sale,  or  the  lack 
thereof,  is  nol  addressed  by  §  203.22(e). 
Therefore,  a  health  care  enlily  may. 
subject  lo  olher  applicable  laws,  resell 
prescription  drugs  to  patients  under  a 
valid  prescription  al  varying  prices. 
2.  Section  203.22(f) 

Proposed  §  203.22(f)  provided  that 
§  203.20  does  nol  apply  to: . 

The  sale,  purchase,  or  trade  of  a  drug  or  the 
offer  to  sell,  purchase,  or  trade  e  drug  by 
hospitals  or  health  care  entities  owned  or 
operated  by  Federal ,  Slate,  or  local 
governmental  units  lo  other  hospitals  or 
health  care  entities  owned  or  operated  by 
Federal.  State,  or  local  goveminenttil  unit^. 

12.  One  comment  opposed  this 
exclusion.  The  comment  argued  that 
government  employees  are  just  as  apt  lo 
engage  in  drug  diversion  activities  as  are 
private  sector  employees.  The  comment 
stated  that  Ihe  potential  for  drug 
diversion  is  even  greater  in  the  public 
sector  because  Federal  and  Slate 
hospitals  and  health  care  entities  often 
receive  more  favorable  pricing  lurms 
than  private  hospitals.  "The  comment 
also  staled  that  the  exclusion  "appears 
self  serving"  and  is  not  supported  by  the 
legislative  record. 

FDA  disagrees  with  Ibis  comment.  As 
the  agencv  explained  in  the  preamble  to 
the  proposed  rule  (59  FR  1 1842  at 
11847),  any  profits  from  legitimate  sales 
of  prescription  drugs  by  government 
hospilals  would  accrue  to  govenunent 
treasuries.  Thus,  no  financial  incentive 
exists  for  a  government  hospital  or 
health  care  entity,  or  its  representatives 
acting  in  an  official  capacity,  lo  engage 
in  diversion.  Given  Ihe  lack  of  financial 
incentive,  the  amount  of  profit  thai 
cotUd  be  realized  due  lo  the  prices  at 
which  government  hospilals  may 
receive  prescription  drug.s  is  irrelevant. 
Moreover,  although  it  is  possible  that 
individual  employees  may  .steal  drugs  or 
obtain  Ihem  by  other  criminal  methods 
and  sell  them,  criminal  conduct  by 
individual  employees  was  nol  intended 
by  Congress  lo  be  addressed  by  the  sales 
restrictions.  Rather,  it  was  the  legal 


resale  of  drugs  obtained  by  hospitals 
and  health  care  entities,  and  the 
potential  profit  accruing  lo  those 
entities  from  such  sales,  with  which 
Congress  was  concerned  in  enacting  Ihe 
sales  restrictions. 

Finally,  ihe  agenc>'  disagrees  that  the 
exclusion  is  nol  supported  by  Ihe 
legislative  record.  As  discussed 
previously  and  in  Ihe  proposed  rule  (59 
FR  11842'al  11846  and  11847).  die 
prohibition  against  sales  by  hospilals  or 
health  care  entities  was  prompted  in 
part  becau'ie  of  Ihe  temptation  for  such 
entities  lo  sell  for  profit  drugs  acquired 
al  below  wholesale  prices.  Because  no 
financial  incentive  exists  for 
government  hospitals  to  profit  from 
sales  lo  other  govemmenl  hospilals.  it  is 
unlikely  that  such  sales  would  result  in 
the  kinds  of  abuses  thai  PDMA  sales 
restrictions  were  designed  lo  prevent 

In  addition.  Congress  expressly 
created  exclusions  permitting,  among 
other  things,  sales  between  hospitals  or 
health  care  cnlities  under  common 
control  and  emergency  sales  by 
hospitals  or  health  care  entities  to  retail 
pharmacies  lo  allow  for  Ihe  provision  of 
health  care  lo  patients.  (See  H.  Repl 
100-76.  13).  As  discussed  in  Ihe 
preamble  to  Ihe  proposal  (58  FR  1 1842 
at  11846  and  11847).  permitting 
prescription  drug  sales  between 
govemmenl  hospitals  and  health  care 
I'Hlities  will  help  such  entities  to 
provide  health  care  services  in  response 
lo  various  needs,  including  the 
provision  of  health  care  lo  people  with 
low  incomes  and  Ihe  distribution  of 
vaccines.  Thus,  the  exception  is 
consistent  both  with  Congress"  general 
objectives  in  enacting  the  sales 
restrictions  and  with  the  rationale 
supporting  olher  exemptions  expressly 
created  bv  Congress. 
3.  Sectiotis  203.23  and  203.24 

Proposed  •;§  203.23  and  203.24  set 
forth  exemptions  lo  the  sales 
prohibition  contained  in  proposed 
§203.20  Proposed  §203.23  provided  an 
exemption  for  the  revocation  of  a  sale 
and  purchase  transaction  by  a  hospital, 
health  care  entity,  or  charitable 
institution  because  of  a  mistake  in 
ordering  or  delivery  and  the  reshipmeni 
of  the  prescription  drug  to  a 
manufacturer  or  wholesale  distributor 
for  a  credit  or  refund.  The  section 
required  that  the  drug  be  shipped  back 
lo  the  manufacturer  or  distributor 
within  10  days  and  that  Ihe  reshipmeni 
be  made  under  proper  conditions  for 
storage,  handling,  and  shipping.  In 
addition,  the  section  required  thai,  if  the 
tlrug  is  reshipped  lo  a  wholesale 
distributor,  the  hospital,  health  care 
entity,  or  charitable  institution  must 
provide  written  notice  lo  the 
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manufacturer  of  the  revocatioD  and 
reshipment. 

Proposed  §  203.24  provided  an 
e.xemption  for  the  return  of  a 
prescription  drug  purchased  by  a 
hospital  or  hoahh  care  entity,  or 
acquired  at  a  reduced  price  by  or 
donated  to  a  charitable  institution,  to 
the  manufacturer  or  the  wholesale 
distributor  that  sold,  donated,  or 
supplied  the  prescription  drug.  The 
section  required  that,  if  the  drug  is 
returned  to  a  wholesale  distributor,  the 
hospital,  health  care  entity,  charitable 
institution,  or  distributor  must  notify 
the  manufacturer  that  the  drug  has  been 
returned.  In  addition,  the  hospital, 
health  care  entity,  or  charitable 
institution  must  prepare  a  credit  memo 
for  all  retiuTis.  The  retiiming  entity  must 
forward  a  copy  of  the  memo  to  the 
manufacturer  and  retain  a  copy  for  its 
records.  The  section  also  required  that 
returned  drugs  be  kept  under  proper 
conditions  for  storage,  handling,  and 
shipping.  Finally,  the  section  required 
that  the  value  of  any  credit,  refund,  or 
exchange  not  exceed  the  purchase  price 
or,  if  a  donation,  the  fair  market  price 
of  the  returned  product. 

13.  One  comment  said  that  it 
generally  supported  the  agency's 
approach  for  allowing  returns,  but 
questioned  the  need  for  §  203.23  and 
recommended  that  it  be  deleted  in  the 
final  rule.  According  to  the  comment, 
the  agency's  purpose  for  calling  a  return 
a  revocation  of  acceptance  and 
reshipment  was  to  address  concerns  that 
sales  provisions  in  the  Uniform 
Commercial  Code  (UCC)  could  make  a 
return  a  prohibited  resale  under  PDMA. 
The  comment  stated  that  by  "expanding 
on  this  initial  allowance  of  returned 
product  and  proposing  §  203.24.  FDA 
has  shown  that  it  has  overcome  UCC 
concerns  and  will  not  view  a  return  as 
a  prohibited  resale. " 

The  agency  agrees  for  the  most  part 
with  the  comment.  Because  proposed 
§§  203.23  and  203.24  permit 
transactions  and  impose  notification 
and  documentation  requirements  that 
are  similar,  and  because  the  situations 
in  which  returns  would  be  permitted 
under  §  203.23  would  also  be  permitted 
by  §  203.24.  the  agency  has  decided  to 
withdraw  proposed  S  203.23  and 
redesignate  proposed  §  203.24  as  new 
§  203.23  in  the  final  rule.  This  will 
simplify  the  regulation  and  eliminate 
potential  confusion  about  whether 
proposed  §  203.23  or  5  203.24  applies  to 
a  particular  return.  Under  the  revised 
regulation,  all  prescription  drugs 
returned  by  a  hospital,  health  care 
entity,  or  diaritable  institution  to  its 
supplier  will  be  regarded  as  'returns" 
and  will  be  subject  to  the  same 


requirements  for  providing  notice  to  the 
manufacturer,  documenting  the  return, 
and  maintaining  proper  storage, 
handling,  and  shipping  conditions. 

On  its  own  initiative,  the  agency  has 
decided  not  to  include  in  revised 
§  203.23  the  requirement  in  proposed 
S  203.24(a)  that  a  hospital,  health  care 
entity,  charitable  institution,  or 
distributor  notify  the  manufacturer  that 
a  prescription  drug  product  has  been 
returned  when  the  return  is  made  to  a 
wholesale  distributor.  Under  revised  § 
203.23(a)  and  (b).  the  hospital,  health 
care  entity,  or  charitable  institution  is 
already  required  to  Hll  out  a  credit 
memo  documenting  the  return  of  a 
prescription  drug  and  to  forward  a  copy 
of  that  memo  to  the  manufacturer.  The 
agency  believes  that  the  receipt  of  the 
credit  memo  by  the  manufacturer 
should  provide  sufficient  notice  to  it  of 
the  source  of  a  return,  and  the 
additional  notice  that  would  have  been 
required  under  proposed  S  203,24(a)  is 
not  necessary. 

14.  One  conmient  stated  that  the 
concerns  addressed  by  the  requirements 
for  notification  of  the  manufacturer  and 
documentation  of  returns  in  the 
proposal  is  legitimate,  but  that  health 
care  entities  should  not  be  "held 
responsible  for  helping  lo  police  the 
wholesale  drug  industry."  The  comment 
said  that  wholesalers  should  be  required 
to  develop  mechanisms  for 
documentation  and  recordkeeping  that 
would  achieve  the  desired  goals  of  the 
regulation. 

The  agency  believes  that  the  comment 
misconstrues  the  purpose  of  the  notice 
and  documentation  requirements.  As 
the  agency  explained  in  the  proposal, 
the  piu-pose  of  requiring  that  a  credit 
memo  be  forwarded  lo  the  manufacturer 
is  to  help  ensure  that  any  chargebacks 
or  reduced  prices  will  be  factored  into 
a  credit  or  refund  provided  by  the 
manufacturer  to  prevent  windfall  profits 
from  the  transaction  (59  FR  11842  at 
11847).  There  is  a  potential  for  such 
profits  to  be  realized  not  only  by 
wholesale  distributors,  but  by  hospitals, 
health  care  entities,  and  charities.  Thus, 
the  agency  disagrees  that  the  purpose  of 
providing  notice  is  limited  to  policing 
the  wholesale  drug  industry.  In 
addition,  the  agency  tielieves  that  the 
returning  hospital,  health  care  entity,  or 
charity  is  in  the  best  position  to  provide 
the  information  required  in  the  credit 
memo  and,  as  the  party  that  derives  the 
benefit  from  any  special  pricing 
provided  by  the  manufacturer,  should 
be  responsible  for  ensuring  that  returns 
are  legitimate. 

IS.  Another  comment  stated  that  the 
resale  restrictions  were  not  intended  by 
Congress  to  cover  normal  and  legitimate 


returns  of  prescription  drugs  and  that 
FDA  is  therefore  not  required  or 
authorized  by  PDMA  to  place 
requirements  on  returns.  The  comment 
said  that  the  provision  of  notice  to  a 
manufacturer  when  drugs  are  returned 
to  a  wholesale  distributor  would 
constitute  an  unreasonable 
administrative  burden  on  manufacturers 
who  do  not  provide  a  refund  or  credit 
in  such  circumstances. 

As  dLscussed  in  the  proposal  (59  FR 
11842  at  11847).  proposed  §§203.23 
and  203.24  were  included  lo  address  the 
concern  that,  subsequent  to  a  completed 
sale,  a  return  for  cash,  credit,  or  other 
consideration  could  be  viewed  as  a  new 
and  prohibited  sales  transaction  under 
section  503(c)(3)(A)  of  the  act.  Although 
the  agency  agrees  that  Congress  did  not 
Intend  to  prohibit  legitimate  returns  of 
prescription  drugs,  there  is  a  potential 
for  abuses  lo  occur  with  returns.  The 
notice  and  documentation  requirements 
in  revised  §  203.23(a)  and  (b)  are 
necessary  to  help  ensure  thai  the 
returning  entity  or  entities  do  not  profit 
unfairly  by  the  return  and  that  diversion 
of  returned  drugs  does  not  occur.  Both 
of  these  goals  are  consistent  with 
Congress'  intent  in  enacting  the  sales 
restrictions.  (See  sec.  2(7),  PDMA,  H, 
Rept.  100-76,  pp.  12-13.) 

16.  One  comment  stated  that 
proposed  §§  203.23  and  203.24  should 
he  clarified  so  that  prescription  drugs 
that  are  returned  to  the  manufacturer  for 
destruction  are  exempt  from  the 
restrictions  in  §  203.20,  and  thus  need 
not  adhere  to  the  requirements  in 
proposed  §§  203.23  and  203.24. 

Tne  agency  declines  to  provide  the 
clarification  sought  by  the  comment. 
Under  §  203.20,  the  sale,  purchase,  or 
trade  of  a  prescription  drug  purchased 
by  a  hospital  or  health  care  entity,  or 
donated  or  supplied  at  a  reduced  price 
to  a  charitable  institution,  is  prohibited 
unless  the  sale,  purchase,  or  trade  is 
exempt  from  §  203.20  under  §  203.22  or 
revised  §  203.23.  When  a  prescription 
drug  that  is  purchased  by  a  hospital, 
health  care  entity,  or  charity  is  returned 
to  the  manufacturer  for  destruction  and 
a  credit  or  refund  is  given  for  the  return, 
the  return  constitutes  a  sale  that  is 
prohibited  by  <t  203.20,  unless  the 
requirements  of  §  203.23  are  met. 
Similarly,  the  agency  will  consider  the 
provision  of  destruction  services  by  a 
manufactiu^r  or  distributor  at  no  or 
reduced  cost  to  the  returning  entity, 
relative  to  the  fair  market  value  for  such 
services,  lo  constitute  consideration 
supporting  a  sale.  Thus,  returns  of 
prescription  drugs  for  destruction  must 
meet  the  requirements  of  §203.23. 
unless  no  credit  or  refund  is  given  for 
the  return  and  the  returning  entity  pays 
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the  fair  market  value  for  the  drugs' 
destruction. 

The  conclusion  reached  above  is  fullv 
cunsi.stent  with  the  policy  luiderhing 
the  requirements  in  §  203,23.  First, 
drugs  that  are  relumed  for  destruction 
have  the  same  potential  lo  be  diverted 
as  drugs  that  are  relumed  for 
redistribution.  The  threat  to  the  public 
health  from  diversion  of  such  drugs 
could  be  particularly  severe  because 
they  are  presumably  unsuitable  for  use. 
Therefore,  it  is  essential  that  drugs 
relumed  for  destruction  be  subject  to 
documentation  requirements  thai 
provide  accountability  over  the  return. 
Additionally,  there  may  be  situations  in 
which  a  returned  drug  that  is  designated 
for  destruction  by  a  hospital,  health  care 
entity,  or  charity  may  be  deemed 
suitable  for  sale  by  the  distributor  or 
manufacturer.  For  example,  a  drug 
relumed  because  its  outer  packaging 
was  damaged  may,  after  examination  or 
testing  is  conducted  by  the 
manufacturer  as  required  by  §  205.50(e). 
prove  to  be  fit  for  use.  Thus,  returned 
dmgs  must  be  maintained  under  proper 
conditions  for  storage,  handling,  and 
shipping,  and  written  documentation 
reflecting  the  maintenance  of  proper 
conditions  must  be  provided  to  help 
ensure  that,  if  the  returned  dmg  is 
redistributed,  it  is  safe  and  effective. 

17.  One  comment  supported  the 
requirements  in  proposed  §§  203.23(b) 
and  203.24(e)  (new  §  203.23(c))  relating 
to  maintaining  proper  conditions  for 
storage,  handling,  and  shipping  of 
returned  drugs  and  providing 
documentation  of  such  conditions.  The 
comment  said  that  wholesalers  need  the 
information  lo  carry  out  their 
obligations  for  handling  returns  under 
§  205.50(e).  The  comment  recommended 
that  documentation  of  proper  return 
conditions  should  be  specifically 
nondelegable. 

Section  203.23(c)  requires  that  a  dmg 
returned  to  a  manufacturer  be  stored 
and  handled  appropriately,  according  to 
its  labeled  storage  requirements,  both 
while  it  is  in  the  possession  of  a 
hospital,  health  care  entity,  or  charity, 
and  during  its  return  (i.e..  during 
reshipment).  Prior  to  reshipment,  only 
the  hospital,  health  care  entity,  or 
charity  in  physical  possession  of  the 
dmg  knows  and  can  document  whether 
the  dmg  has  been  stored  and  handled 
appropriately.  However,  because  a 
common  carrier  or  other  third  party  may 
be  used  lo  reship  the  drug,  this  party 
may  provide  documentation  that  the 
drug  was  stored  and  handled  properly 
during  reshipment.  Thus,  if  a  returning 
hospital,  health  care  entity,  or  charity 
uses  a  common  carrier  or  other  third 
party  to  reship  dmgs,  the  third  party  or 


carrier  may  create  the  required 
documentation,  and  provide  the 
documentation  lo  the  manufacturer  or 
distributor  on  deliver^'. 

The  agency  clarifies  that,  regardless  of 
whether  a  common  carrier  is  used  to 
reship  ihe  drug,  the  reluming  hospital, 
health  care  entity,  or  charitable 
institution  is  responsible  for  complying 
with  the  requirements  of  §  203.23.  thus, 
if  proper  conditions  were  not 
maintained  during  reshipment  and/or  if 
wTitten  documentation  showing  that 
proper  conditions  were  maintained 
during  reshipment  was  not  provided  to 
the  manufacturer  or  wholesale 
distributor  to  which  the  drugs  arc 
retumed.  the  requirements  of  §203.23 
would  not  be  met  and  the  reluming 
hospital,  health  care  entity,  or  charitable 
institution  would  be  in  violation  of 
<)  203.20  of  FDA  regulations  and  section 
503(c)(3)(A)  of  the  act. 

18.  Proposed  §  203.24(d)  required  that 
the  value  of  any  credit  or  refund  nol 
exceed  the  purchase  price  or  fair  market 
price  of  tlie  retumed  product.  One 
comment  staled  thai  the  provision 
would  be  burdensome  on  manufacturers 
that  currently  calculate  credits  or 
refunds  based  on  Ihe  purchase  price  of 
the  drug  as  of  the  dale  of  return  The 
comment  also  stated  that  it  would  be 
virtually  impossible,  without  the 
implementation  of  a  costly, 
sophisticated  system  by  the 
manufacturer,  to  attach  a  cost  to  a 
specific  item  when  it  is  not  knov.-n 
when  the  item  was  acquired.  The 
comment  recommended  that  the 
provision  be  revised  lo  allow  Ihe  value 
of  the  retum  to  be  based  on  the 
purchase  price  of  the  dmg  as  of  the  date 
of  the  retum. 

The  agency's  intent  in  proposing 
§  203.24(d)  was.  as  with  the  notice 
provisions,  to  prevent  hospitals,  health 
care  entities,  charities,  or  distributors 
hom  obtaining  windfall  profits  from 
returns  at  the  expense  of  manufacturers. 
Thus,  as  proposed,  the  provision  would 
not  make  manufacturers  responsible  for 
ensuring  thai  the  amount  of  a  credit, 
refund,  or  exchange  given  for  a  drug 
does  not  exceed  the  purchase  price  or, 
if  a  donation,  the  fair  market  value  at 
the  time  the  donation  was  made. 
ln.stead,  the  section  would  make  the 
returning  hospital,  health  care  entity,  or 
charitable  institution  responsible  for 
ensuring  that  it  did  not  accept  a  credit, 
refund,  or  exchange  that  exceeds  the 
purchase  price  or  fair  market  value  at 
the  time  the  drug  was  purchased  or 
donated.  Nevertheless,  FDA  recognizes 
that  in  order  lo  comply  with  this 
provision,  manufacturers  would  have  to 
maintain  records  of  the  price  paid  for  a 
dmg  at  the  time  it  was  purchased. 


Because  maintaining  such  records  does 
nol  appear  lo  constitute  customary 
industry  practice  and  would  impose 
additional  costs  and  burdens  on 
manufacturers,  the  agenc>'  has  revised 
§  203.23  in  the  final  rule  to  eliminate 
the  requirement  that  the  value  of  any 
credit  or  refund  not  exceed  the  purchase' 
price  or  fair  market  price  of  the  retumed 
product. 

E.  Samples 

1.  Sample  Distribution  by  Mail.or 
Common  Carrier 

Proposed  §  203.30(a)(2)  required  thai 
the  recipient  of  a  drug  sample 
distributed  by  mail  or  common  carrier 
execute  "a  written  receipt,  as  set  forth 
in  paragraph  (c)  of  this  section,  when 
the  dmg  sample  is  delivered  "  Proposed 
§  203.30(c)  set  forth  the  required 
contents  of  the  receipt  for  samples 
distributed  to  licensed  practitioners, 
and  to  designated  pharmacies  of  health 
care  entities.  Proposed  §  203.30(cl 
provided: 

*   *  *  1'ho  ret.«jpt  is  to  tj«  on  a  form 
dusignatnd  by  ihc  manufacluret  or 
(ii.strtbutnr.  and  is  raquirttd  lo  contain  ihu 
following: 

(1 )  It  the  dru^  sample  is  delivered  to  the 
licelistHi  praclitlonHr  who  requested  il.  the 
receipt  is  required  lo  contain  the  name, 
addresii.  protesniuna)  title,  and  signntiire  nf 
the  priiclitioner  or  the  practitioner's  designee 
who  acknowledges  del  jven'  of  the  drug 
.sample:  the  proprietary  or  tKitahlishud  name 
and  .strength  of  the  drug  sample,  the  quant  it> 
and  the  lot  or  control  niimher  of  the  drug 
.sample  delivered:  and  the  dale  of  the 
delivery. 

(2)  If  the  drug  sample  i.s  delivered  to  the 
phflrmai:v  of  a  hospital  or  other  health  rare 
entity  al  the  request  of  a  licensed 
practitioner,  the  receipt  is  required  to  contnin 
the-name  and  address  of  the  requesting  ' 
lii:en.sed  prai:litioner.  Ihe  name  and  address 
nf  the  hospital  or  health  care  entity  pharm.it  > 
>iestgnate<l  lo  receive  Ihe  drug  sample:  the 
name,  address,  professional  title,  and 
signature  of  the  person  acknowledging 
delivery  of  Ihe  drug  sample:  Ihe  propriotar\ 
or  established  name  and  strength  of  the  drug 
sample,  the  quantity,  and  Ihe  lot  or  control 
number  of  the  drug  sample  delivered:  and  thf 
dale  of  the  deliv«r\'. 

19.  Several  comments  stated  that  not 
all  of  the  information  required  lo  appear 
on  the  sample  receipt  form  under 
proposed  §  203.30(c)  is  necessary  to 
confirm  delivery  of  a  sample.  One 
comment  stated  that  the  act  only 
requires  information  safficient  io  verify 
that  the  sample  received  matches  Ihe 
sample  requested  and  sent.  Another 
comment  asserted  that  FDA  does  not 
have  the  authority  under  PDMA  to 
specify  the  content  of  the  receipt,  and 
that  the  only  information  required  by 
PDMA  is  the  signature  of  the  licensed 
practitioner  and  any  information 
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necessar>-  to  deterniine  the  identity  of 
the  sample  and  the  recipients. 

The  agency  has  determined  that,  with 
the  exception  of  the  proposed 
requirement  for  the  lot  or  control 
number  of  the  sample  (discussed  below 
in  conjunction  with  comments  on 
$$203.30  and  203.31).  the  information 
requirements  in  proposed  §  203.30(c) 
are  necessar>'  to  ensure  that  .'samples 
that  are  requested  are  received  by  the 
intended  recipient  and  that  patterns  of 
nondelivery  of  drug  samples  can  be 
identitied.  Both  of  these  objectives  are 
consistent  with  legislative  intent.  (See 
H.  Rept.  100-76  at  15.)  The  agency 
therefore  declines  to  eliminate  or 
modify  these  requirements  in  the  final 
rule. 

The  information  requited  under 
proposed  $  203.30(c)  mirrors  most  of  the 
information  required  to  appear  on  the 
sample  request  form  under  proposed 
§  203.30(b).  This  information  is  the 
minimum  information  necessary  to 
identify  the  type  and  quantity  of  drug 
samples  being  requested  and 
distributed,  the  requesting  practitioner, 
and.  if  applicable,  the  designated 
hospital  or  health  care  entity  to  which 
the  drug  samples  are  to  be  delivered. 
The  only  information  required  by 
proposed  $  203.30  to  appear  on  drug 
sample  receipt  forms  that  is  not  required 
to  appear  on  request  forms  is  the  name, 
address,  professional  title,  and  signature 
of  the  person  acknowledging  delivery  of 
the  drug  sample.  This  information  is 
necessar>'  to  establish  accountability  for 
receipt  of  drug  samples  when  samples 
are  delivered  to  a  practitioner's  office 
and  the  requesting  practitioner  does  not 
physically  receive  the  drug  sample  and 
sign  the  sample  receipt  or  when  samples 
are  delivered  to  a  hospital  or  health  care 
entity  at  the  request  of  a  practitioner. 

20.  Several  comments  objected  to  the 
required  information  because  electronic 
delivery-  verification  systems  currently 
used  by  delivery  services  and  common 
carriers  cannot  accommodate  the 
information.  According  to  the 
comments,  current  electronic  delivery 
verification  systems  are  capable  of 
recording  .wme.  but  not  all.  of  the 
required  information.  The  comments 
slated  that  to  capture  all  of  the  required 
information,  a  manufacturer  or 
authorized  distributor  of  record  would 
have  to  use  a  paper  system  independent 
of  common  carriers'  delivery 
verification,  such  as  a  business  reply 
mail  card.  Several  comments  said  that 
paper  systems  involve  more 
administrative  costs  and  wotUd  result  in 
less  compliance  by  practitioners  than 
electronic  delivery  verification.  One 
comment  stated  that,  using  business 
reply  mail  cards,  it  would  take  two  to 


three  foUowup  letters  to  achieve 
compliance  within  the  90  to  95  percent 
range.  Another  comment  said  that  data 
may  be  accessed  faster  and  easier  with 
electronic  verification  systems  than 
with  business  reply  mail  cards,  since 
the  data  are  stored  electronically  rather 
than  manually.  Several  comments 
recommended  revising  the  propo.<ied 
rule  to  bring  it  into  conformity  with  the 
specific  electronic  delivery  verification 
system  used  by  the  commenter.  Other 
comments  recommended  that  the 
proposed  rule  be  revised  to  state  that 
receipts  used  by  common  carriers  as 
part  of  their  normal  course  of  business 
are  sufficient. 

The  agency  recognizes  that 
manufacturers  and  authorized 
distributors  of  record  may  not  be  able  to 
comply  fiilly  with  the  sample  receipt 
content  requirements  in  proposed 
§  203.30(c)  using  commercial  carriers' 
electronic  deliver}'  acknowledgment 
systems.  Electronic  delivery 
acknowledgment  systems  do  not  appear 
to  be  designed  to  meet  the  specific 
informational  requirements  for  sample 
receipts  under  §  203.30(c)  at  the  present 
time.  Thus,  the  use  of  business  reply 
mail  cards  or  other  types  of  paper 
systems  capable  of  recording  the 
required  information  may  be  necessary. 
These  systems  may  not  be  as  convenient 
for  health  care  practitioners  receiving 
samples  to  use  as  electronic  delivery 
acknowledgment  systems  and  will 
probably  be  more  expensive  for 
manufacturers  and  authorized 
distributors  of  record.  However,  these 
disadvantages  are  not  in  themselves 
sufficient  reason  to  eliminate  the 
informational  requirements  in  proposed 
$  203.30(c).  where  no  satisfactory 
alternatives  exist  to  ensure  that 
congressional  objectives  for  establishing 
controls  on  sample  distribution  are  met. 

21.  Two  comments  requested  that 
FDA  permit  the  use  of  combinations  of 
electronic  and  paper  media  to  create  the 
required  receipt  form.  Under  the 
scenario  presented  by  one  of  the 
comments,  a  receipt  would  be  signed  by 
the  practitioner  or  his  designee  at  the 
time  of  delivery,  but  it  would  not 
contain  all  of  the  required  information. 
The  information  not  contained  on  the 
receipt  would  be  maintained  on  a 
separate  electronic  data  base,  which 
would  be  linked  via  a  'unique  numbaf" 
to  the  receipt.  The  other  comment 
requested  that  the  agencv  permit  a 
signature  obtained  through  a  carrier's 
normal  delivery  verification  to  be 
"added"  later  to  an  electronic  record 
containing  all  of  the  required 
information. 

As  discussed  previously,  the  agency 
has  revised  proposed  $  203.60  to  permit 


manufacturers  and  authorized 
distributors  of  record  to  create  and 
maintain  drug  sample  receipts  and  other 
records  using  combinations  of  paper- 
based  and  electronic  media.  Under 
$  203.60(a)(2).  combinations  of  paper 
records  and  electronic  records  may  be 
used  provided;  (1)  The  requirements  of 
part  1 1  are  mot  for  the  electronic  record, 
and  (2)  a  reasonably  secure  link  between 
the  paper  record  and  electronic  record 
exists  to  ensure  that  the  combined 
records  are  trustworthy  and  reliable  and 
to  ensure  that  the  signer  cannot  readily 
repudiate  the  signed  record  as  not 
genuine.  Neither  of  the  scenarios 
presented  by  the  comments  would 
ensure  that  a  reasonably  secure  link 
exists  between  the  paper-based  and 
electronic  records  because  the 
individual  signing  the  receipt  at  the 
time  of  the  sample  delivery  would  not 
know  the  contents  of  the  receipt  and 
thus  could  not  attest  that  the  contents  of 
the  receipt  are  correct.  Moreover,  under 
these  circumstances,  the  signer  could 
readily  repudiate  the  signed  record  as 
not  genuine.  Thus,  neither  of  the 
scenarios  would  meet  the  requirements 
of  S  203.60(a)(2). 

22.  One  comment  requested 
clarification  of  whether  the  proposed 
rule  would  supplant  the  March  2. 1993. 
guidance  letter  recommendations  on 
deliverv'  confirmation  of  drug  samples 
by  common  carriers. 

Any  policy  staled  in  that  document, 
including  the  policy  on  delivery 
verification,  is  superseded  by  the 
policies  set  forth  in  the  final  regulation. 

2.  Sample  Distribution  by  a 
Representative  or  Detailer 

a.  S«;(ion  203.31(al(l)  and  (aj(2]. 
Proposed  %  203.31(a)(1)  required  that 
before  a  manufacturer  or  authorized 
distributor  of  record  distributes  a  drug 
sample  to  a  licensed  practitioner,  it 
must  receive  a  signed,  written  request 
form  from  the  licensed  practitioner. 
Proposed  §  203.31(a)(2)  required  that  the 
recipient  sign  a  receipt  form  containing 
the  information  required  under 
proposed  $  203.31(c)  when  the  drug 
.sample  is  delivered.  Proposed 
$  203.31(a)(3)  required  that  the  receipt 
be  returned  to  the  manufacturer  or 
distributor. 

23.  One  comment  requested  that  the 
proposed  ride  be  revised  to  clarify  that 
a  single  form  may  be  used  to  satisfy  the 
requirements  of  a  request  and  receipt 
form. 

FDA  set  forth  its  policy  on  the  use  of 
one  form  to  satisfy  the  request  and 
receipt  form  requirements  for  samples 
delivered  by  a  representative  in  the 
preamble  to  the  proposed  rule  (58  FR 
11B42  at  11849).  The  agencv  staled: 


Federal  Register/ Vol.  64,  No.  232/Friday,  December  3,  1999 /Rules  and  Regulations  67733 


A  sample  request  and  receipt  need  not  be 
on  separate  forms  if  deliver\-  is  by  a 
representative.  A  single  form  could  be 
devised  and  U'iftd  containing  fl'l  of  iIih 
required  information,  which  could  be  hillv 
completed  and  executed  with  a  single 
signature,  if  the  request  and  deliverv'  are 
simultaneous,  or  executed  in  part  with  a 
signature  for  the  request  at  the  lime  of  the 
request,  and  executed  in  part  with  a  second 
signature  acknowledging  receipt  at  the  time 
of  the  deiivery. 

Tbe  agency  vnshes  to  emphasize  that, 
whether  one  form  or  separate  forms  are 
used,  only  a  licensed  practitioner  may 
request  a  sample  and  sign  the  request 
form.  A  sample  receipt,  however,  may 
be  signed  either  by  a  licensed 
practitioner  or  that  practitioner's 
designee. 

24.  FDA  received  four  comments  that 
objected  to  any  requirement  for  a  receipt 
for  representative-delivered  samples. 
The  comments  stated  that  receipts  for 
representative-delivered  samples  were 
not  required  by  PDMA  and  that  this 
requirement  goes  beyond  the  scope  of 
the  act.  Two  comments  stated  that  most 
requests  and  deliveries  take  place  on  the 
same  representative  visit.  One  comment 
recommended  that  the  rule  be  revised  to 
cover  only  those  situations  where 
request  and  delivery  of  samples  do  not 
occur  on  the  same  visit.  Another 
comment  said  that  Congress  required 
receipts  for  samples  delivered  bv  mail 
or  common  carrier,  but  not 
representatives  because  there  are  more 
opportimities  for  samples  to  be  lost  or 
diverted  when  the  mail  is  used.  The 
comment  recommended  thai  the 
manufacturer  could  use  the  information 
on  the  request  form  to  do  its  own 
followups  with  licensed  practitioner.^  to 
see  whether  samples  had  been 
delivered. 

Although  Congress  did  not  expressly 
require  a  receipt  for  representative- 
delivered  samples  in  the  act,  FDA  has 
concluded  that  additional  requirements, 
including  receipts,  are  necessar>'  to  help 
ensure  effective  enforcement,  increased 
accountability  and  oversight  of  sample 
distribution,  and  to  provide  adequate 
safeguards  against  drug  sample 
diversion.  All  of  these  goals  are 
consistent  with  and  further  the 
legislative  intent  in  enacting  PDMA. 
Although  samples  delivered  by  a 
representative  to  a  licensed  practitioner 
may  be  requested  and  delivered 
simultaneously,  this  is  not  always  the 
case.  For  example,  the  delivery  of 
samples  by  a  repre.sentative  to  a  hospital 
or  health  care  entity  pharmacy 
designated  by  a  physician  may  not 
occur  at  the  same  time  a  request  for 
such  samples  is  made.  When  the  request 
for  and  delivery  of  a  sample  by  a 
representative  do  not  occur 


simultaneously,  the  potential  for  sample 
diversion  and  corresponding  need  for  a 
sample  receipt  are  as  great  as  when 
samples  are  delivered  by  mail  or 
common  carrier.  When  the  request  for 
and  delivery  of  a  sample  do  occur 
simultaneously,  the  sample  request  and 
receipt  form  may  be  merged  into  one 
form  with  a  single  signature  (see 
discussion  above). 

25.  FDA  received  four  comments 
related  to  the  medium  on  which  the 
required  information  for  representative- 
delivered  sample  receipts  may  appear. 
Two  comments  assumed  that  proposed 
§  203.31(a)(2)  and  (c)  required  receipts 
to  be  in  paper  form  and  objected  to  thai 
requirement.  Two  comments  asked  for 
clarification  on  whether  receipts  do,  in 
fact,  have  to  be  in  paper  form  or  may  be 
electronically  created.  All  four 
comments  assumed  that  the  proposed 
regulations  required  that  a  paper  receipt 
be  left  with  the  licensed  practitioner 
even  when  receipts  are  electronically 
created,  and  objecled  to  this 
requirement.  One  comment  staled  that 
neither  PDMA  guidelines  nor  the 
proposed  regulations  require  licensed 
practitioners  to  keep  records  of  drug 
samples  received,  thus  a  written  receipt 
would  serve  no  purpose. 

It  appears  that  the  confusion  over 
whether  receipts  must  be  WTitlen  on 
paper  came  from  the  preamble 
discussion  of  proposed  $  203.31  (59  FR 
11842  at  11849).  FDA  stated  that  'the 
agency  has  tentatively  concluded  that 
the  requirement  for  a  written  receipt 
should  extend  to  all  drug  sample 
deliveries,  and  that  requirement  is 
included  in  proposed  ^§203.30  and 
203.31."  Moreover,  the  word  "written" 
does  appear  in  conjunction  with 
receipts  in  S  203.30.  but  not  in  $  203.3] . 
As  discussed  in  section  11.  J  of  this 
document,  request  and  receipt  forms, 
reports,  records,  and  other  documents 
and  signatures  required  by  PDMA  and 
part  203  may  be  created  on  paper  or  on 
electronic  media,  provided  that  records 
created  on  electronic  media  meet  the 
requirements  of  revised  §203.60  and 
part  11.  In  addition,  although  the  final 
regulations  require  that  a  receipt  be 
signed  and  reliuued  to  the  manufacturer 
when  a  sample  isTeceived.  they  do  not 
require  that  a  receipt  be  left  with  the 
practitioner  for  his  or  her  records  or  that 
practitioners  maintain  records  of 
samples  received. 

b.  Section  203.31lcl(2l.  Proposed 
§  203.31(c)(2)  slated  that  if  the  drug 
sample  is  received  by  the  pharmacy  of 
a  hospital  or  other  health  care  entify  at 
the  request  of  a  licensed  practitioner, 
the  receipt  is  required  to  contain,  among 
other  things,  the  name  and  address  of 
the  hospital  or  health  care  entity 


pharmacy  designated  lo  receive  the  drug 
sample. 

26.  One  comment  objected  to  the 
requirement  that  the  name  and  address 
of  the  hospital  or  health  care  entity 
pharmacy  designated  to  receive  the  drug 
sample  appear  on  the  receipt.  The 
comment  slated  that  this  information  is 
known  by  the  requesting  licensed 
practitioner. 

The  purpose  of  the  receipt 
requirement  is  not  lo  provide 
information  to  the  licensed  practitioner 
that  requests  the  drug  sample,  but  lo 
provide  manufacturers  and  authorized 
distributors  with  documentation  that 
samples  that  were  requested  were  in  fact 
properly  delivered.  When  a  licensed 
practitioner  requests  that  a  drug  sample 
be  delivered  to  a  hospital  or  health  care 
entit}'  pharmacy,  it  is  necessary'  for  the 
name  of  the  hospital  or  health  care 
entity  pharmacy  to  appear  on  the 
sample  receipt  so  that  the  person 
receiving  the  sample  at  the  pharmacy 
can  verify,  through  his  or  her  signature 
on  the  sample  receipt,  that  the  sample 
was  delivered  as  requested. 

c.  Section  203.31id)llland (dH2l. 
Proposed  §  203.31(d)  required  that  drug 
manufacturers  and  authorized 
distributors  of  record  conduct  an 
invenlor\-.  using  generally  accepted 
inventor}'  practices,  of  drug  samples  in 
the  possession  or  control  of  each  of  their 
representatives.  The  inx'enlor\'  must  be 
conducted  at  least  annually,  and  the 
results  of  the  inventor}-  are  required  to 
be  recorded  in  an  inventor}-  record  and 
reconciliation  report.  The  contents  of 
the  inventory  record  and  reconciliation 
report  were  set  forth  in  proposed 
§203.3Ud)(l)  and  (d)(2).  Proposed 
S  203.31(d)(1)  required  die  identification 
of  each  drug  sample  in  a 
representatives  slock  by  the  proprielan- 
or  established  name  and  dosage 
strength,  and  ihe  number  of  sample 
units.  Proposed  $203. 31(d)(2)  required: 

(i)  A  report  of  the  physical  cotint  of  Ihe 
most  recently  completed  prior  invenlory; 

tii)  A  record  of  each  drug  sample  shipmeni 
rc{  eived  since  the  most  re<--entlv  completed 
iiiior  inventory,  including  the  ^nder  and 
date  of  the  shipmenl.  and  the  proprietary  or 
established  name,  dosage  strength,  and 
number  of  sample  units  re<:eived: 

(iii)  .A  record  of  drug  sample  dtstnbuttons 
since  the  most  recently  comploled  invenIor\' 
showing  the  name  and  address  of  each 
recipieni  of  each  sample  tinll  shipped,  Ihe 
dale  of  the  shipment,  and  the  proprietary  or 
eslablished  name,  dosage  strength,  lol  or 
contra]  number,  and  number  of  sample  units 
shipped; and 

(iv)  An  explanation  for  any  significant  lo.ss. 

As  discussed  in  section  Il.E  of  this 
document,  the  agency  has  on  its  own 
initiative  revised  proposed  $  203.31(d| 
to  more  clearly  distinguish  between  the 
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inventory  and  reconciliation  functions 
and  to  clarif>'  certain  required  elements 
of  the  reconciliation  report. 

27,  Two  comments  requested 
clarification  of  the  meaning  of  the 
phrase  "generally  accepted  inventory 
practices."  Both  comments  cited  the 
statement  in  the  preamble  of  the 
proposed  rule  (59  FR  11842  at  11849) 
that  "it  is  FDA's  preliminary  view  that 
such  an  inventory  must  go  beyond  a 
mere  physical  count,  and  that 
meaningful  information  and  data  can 
only  bo  provided  if  the  inventory  is 
conducted  utilizing  generally  accepted 
inventory  practices  '  *   *."  The 
comments  said  that  if  generally 
accepted  inventory  practice  refers  to 
more  than  a  physical  count,  FDA  must 
clarify  what  is  required. 

As  discussed  in  section  11. E  of  this 
document,  the  final  rule  has  been 
revised  to  eliminate  the  use  of  the 
phrase  "generally  accepted  inventory 
practices"  in  conjunction  with  the 
inventory  requirement. 

28.  Several  conunents  objected  to  the 
requirements  in  proposed 
S203.31(d)(2)(ii)  and  (d)(2)(iiil  because 
the  required  information  duplicates 
information  contained  in  sample  request 
forms  and  corporate  distribution  records 
that  are  already  on  file.  Two  comments 
stated  that  the  reconciliation  report 
should  contain  a  reconciliation  of 
opening  and  closing  inventories  against 
sample  allocations  received  and  sample 
distributions,  but  not  a  statement  of  all 
individual  allocations  and  distributions. 
Another  Comment  questioned  whether 
the  inclusion  of  the  information 
required  under  these  sections  in  a  single 
report  is  productive  or  merely  an 
additional  clerical  burden. 

The  first  comment  correctly  points 
out  that  the  information  required  to  be 
contained  in  the  reconciliation  report 
under  revised  §  203.31(d)(2)(ii)  and 
(dK2|(iu)  will  come  from  various 
sources,  including  drug  sample  request 
and  receipt  forms,  distribution  records 
required  to  be  created  and  maintained 
under  the  current  good  manufacturing 
practice  (CGMP)  regulations  (see.  e.g.. 
21  CFR  211.196),  and  other  records 
maintained  by  the  representative  or  the 
firm.  Nevertheless,  the  agency  believes 
that  the  assimilation  of  information 
from  these  multiple  records  into  a  single 
report  that  concisely  identifies  and 
characterizes  each  type  of  transaction 
conducted  with  drug  samples  will  aid 
industry  in  detecting  discrepancies  in 
inventory  that  may  be  indicative  of  drug 
sample  diversion  activity.  In  addition,  it 
will  permit  FDA  and  other  Federal  and 
State  government  agencies  responsible 
for  enforcing  PDMA  to  effectively 
oversee  a  company's  conduct  in 


performing  its  reconciliation  and  in 
initiating  investigations  of  potential 
drug  sample  record  fal.sifications  and 
significant  losses  and  thefts  of  drug 
samples  under  S  203.37. 

29.  One  comment  sought  clarification 
on  whether  the  reconciliation  report 
may  consist  of  several  documents  that, 
when  taken  together,  contain  all 
required  information. 

■The  reconciliation  report  for  an 
individual  sales  representative  may 
consist  of  several  paper  doctunents  and/ 
or  electronic  records.  However,  all 
documents  or  records  are  to  be  collected 
and  maintained  as  a  single 
reconciliation  "report." 

30.  Another  comment  stated  that 
"PDMA  does  not  require  manufacturers 

to  annually  compile  a  report  for  each 
sales  representative  that  summarizes  in 
one  place  all  aspects  of  each  sample 
deliver.'  in  minute  detail." 

Although  PDMA  does  not  explicitly 
require  the  infotmalion  under 
§  203.31(d)(2).  it  does  establish  an 
extensive  scheme  for  monitoring  drug 
sample  distributions  by  a  representative 
that  includes  requirements  for  drug 
sample  request  forms,  an  annual 
inventory,  and  reporting  of  significant 
losses  and  known  thefts  of  drug 
samples.  As  discussed  previously,  the 
agency  believes  that  the  requirements 
contained  in  §  203.31(d)(2)(ii)  and 
(d)(2)(iii).  including  the  requirement  for 
identifying  individual  transactions 
conducted  with  drug  samples  in  revised 
<j  203.31(d)(2)(iii).  are  necessary  to  bring 
potential  drug  sample  diversion 
activities  to  the  attention  of 
manufacturers  and  authorized 
distributors.  This  objective  is  consistent 
with  legislative  intent  in  PDMA. 

31.  Two  comments  recommended  that 
manufacturers  should  be  permitted  to 
use  bar  coding  that  represents  the 
proprietary  or  established  name  and 
dosage  strength  on  the  inventory  record 
and  reconciliation  report  instead  of 
actual  words.  One  of  the  comments  said 
that  such  coding  is  "easily  translated" 
into  the  required  information. 

The  agency  advises  that  it  does  not 
object  to  the  use  of  bar  coding  that 
represents  required  information  in  the 
inventory  record  or  reconciliation  report 
provided  that  the  information  in  such  a 
form  can  be  used  by  the  firm  to  conduct 
the  reconciliation  process  and  to  detect 
discrepancies  in  inventory  and  potential 
drug  diversion.  In  addition,  the  bar 
coding  must  be  capable  of  being 
translated  into  words  and  the  record  or 
report  must  be  capable  of  being 
produced  in  its  entirety  upon  request  by 
FDA  or  other  Federal.  State,  or  local  law 
enforcement  authorities. 


32.  Two  comments  objecled  to  the 
requirement  in  proposed 

§  203.31(d)(2)(iii)  to  list  the  lot  or 
control  number  in  the  reconciliation 
report.  One  of  these  comments  stated 
thai  this  requirement  would  not  assist  in 
diversion  detection  because  the  batches 
are  so  large  that  significant  numbers  of 
representatives  in  varying  geographical 
areas  will  receive  the  same  batch.  The 
comment  also  stated  that  "existing 
PDMA  records"  make  it  possible  to 
determine  every  physician  called  on  by 
representatives  who  could  have 
received  the  lot  in  question.  The  other 
comment  stated  that  the  requirement 
would  "have  little  or  no  effect  in 
assuring  a  meaningful  inventory."  but 
would  increase  difficulty  of  conducting 
inventory  and  preparing  the  report. 

The  requirement  in  proposed 
§  203.31(d)(2)(iii)  was  intended  to 
ensure  that  a  manufacturer  or 
authorized  distributor  maintains  a 
record  enabling  it  to  track  the 
distribution  of  sample  units  by  lot  or 
control  number  from  a  representative  to 
a  licensed  practitioner.  Although  the 
agency  agrees  that  such  information 
would  not  necessarily  enable 
manufacturers  or  distributors  to 
pinpoint  the  representative  responsible 
for  distributing  a  sample  unit  that  has 
been  diverted,  it  would  promote 
precision  in  tracking  samples  and 
facilitate  the  location  of  samples  in  the 
event  of  a  recall  or  other  public  health 
emergency.  Nevertheless,  as  discussed 
below,  the  agency  has  determined  that 
manufacturers  and  authorized 
distributors  of  record  should  be  free  to 
choose  the  types  of  records  used  to  track 
the  distribution  of  drug  sample  lots  to 
licensed  practitioners.  Therefore,  the 
proposed  requirement  for  inclusion  of 
lot  or  control  numbers  in  the 
reconciliation  report  has  been 
eliminated  in  the  final  rule. 

d.  Section  203.31(djl3l.  Proposed 
§  203.31(d)(3)  stated:  "The  inventory 
and  reconciliation  reports  shall  be 
conducted  and  prepared  by  persons 
other  than  the  representatives  being 
inventoried  or  superiors  or  managers  in 
their  department,  division,  or  branch,  or 
in  their  direct  line  of  supervision  or 
command." 

33.  Three  comments  stated  that  the 
proposed  requirement  represents  a 
misinterpretation  of  PDMA  and  its 
legislative  hislor>'  regarding  section 
303(b)(4)(B)(ii)  of  the  act.  The  comments 
stated  that  this  section  allows  a 
manufacturer  the  option  of  performing 
an  independent  audit  to  protect  itself 
from  civil  liability  for  the  acts  of  its 
representatives,  but  that  FDA  has 
misconstrued  the  section  to  mean  that 
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PDMA  requires  a  yearly,  independent 
audit  of  every  representative. 

The  comments  apparently 
misunderstand  the  terms  "inventory" 
and  "audit."  An  inventor)'  is  an 
itemized  list  or  catalog  of  goods  or 
property,  usually  taken  annually.  An 
audit  is  a  formal,  periodic  examination 
and  checking  of  accounts  or  records  to 
verify  their  correctness.  ( Webster's  .Veiv 
World  Dictionary.  2d  College  Ed.)  "The 
comments  correctly  assert  that  section 
303(b)(4)(B)(ii)  of  the  act  does  not 
require  an  annual  audit  of  all 
representatives.  However,  proposed 
§  203.31(d)(3)  did  not  establish  an  audit 
requirement,  but  rather  set  forth 
requirements  concerning  which 
personnel  are  to  conduct  the  invenlon,' 
and  reconciliation  and  prepare  the 
inventory  record  and  reconciliation 
report.  The  proposed  requirement  was 
therefore  intended  to  implement  the 
requirement  in  section  503(d)(3)(C)  of 
the  act  for  an  annual  inventor)"  of  drug 
samples  in  the  possession  of  a 
representative,  rather  than  section 
303(b)(4)(B)(ii)  of  the  act. 

34.  Several  comments  said  that  the 
proposed  requirement  is  too  costly,  and 
the  ends  can  be  achieved  through  more 
cost-effective  means.  Several  comments 
stated  that  since  inventory  must  be 
completed  onsite.  it  would  be  too  costly 
lo  require  personnel  other  than 
supervisors  or  managers  within  the 
geographic  area  of  the  representative  to 
perform  it.  On  the  other  hand,  the 
comments  said,  reconciliation  can  be 
performed  at  a  central  location,  thus  it 
is  more  susceptible  to  completion  by 
independent  personnel. 

Two  comments  distinguished 
inventory  from  reconciliation  by  stating 
that  the  former  is  relatively  simple  and 
can  be  performed  by  sales  management, 
while  the  latter  is  more  complex  and 
should  be  done  by  a  person 
independent  of  sales  and  marketing.  In 
contrast,  another  comment 
recommended  allowing  representatives 
to  perform  the  reconciliation,  but  not 
the  inventory  fiinction. 

One  comment  recommended  allowing 
anyone  but  the  representative  to 
perform  the  inventor)'  or  prepare  the 
reconciliation  report.  Several  comments 
recommended  allowing  a  sales 
representative's  direct  supervisor  or 
manager  to  perform  the  inventory 
function  because  that  person  is  in  the 
best  position  to  assess  the  performance 
and  cooperation  of  a  representative  and 
to  initiate  corrective  actions.  One 
comment  recommended  allowing 
anyone  other  than  a  representative  or 
his  direct  supervisor  to  perform  the 
inventory.  Other  comments 
recommended  allowing  a 


representaUve"s  district  manager  to 
perform  the  inventory  function. 

The  objective  of  the  proposed 
requirement  was  to  guard  against  errors 
and  possible  fraud  in  the  conduct  of  the 
physical  inventory  and  reconciliation, 
and  in  the  preparation  of  the  inventory 
record  and  reconciliation  report,  by  the 
representative  or  other  interested 
parties.  Althougb  the  agency  continues 
to  believe  that  this  is  a  legitimate  and 
important  objective,  the  agency  agrees 
that  it  can  be  achieved  through  less 
burdensome  means  than  by  requiring 
the  inventor)'  and  reconciliation  to  be 
conducted  by  persons  other  than  the 
representatives,  their  superiors  or 
managers,  or  others  in  their  direct  line 
of  super\'ision  or  command. 
Accordingly,  the  agency  has  revised  the 
proposed  requirement  to  permit 
manufacturers  and  distributors  to  take 
"appropriate  internal  control  measures'" 
to  guard  against  error  and  possible  fraud 
in  the  conduct  of  the  physical  inventor)' 
and  reconciliation,  and  in  the 
preparation  of  the  inventory  record  and 
reconciliation  report. 

Under  the  revised  requirement, 
representatives  and  their  supervisory 
personnel  may  conduct  the  inventory 
and  reconciliation  functions  and 
prepare  inventory  records  and 
reconciliation  reports.  However,  the 
agenc)'  expects  that  appropriate  internal 
control  measures  will  be  taken  thai 
include  implementation  of  a  security 
and  audit  system  that  is  controlled  by 
independent  personnel,  i.e..  personnel 
other  than  the  representatives,  their 
superiors  or  managers,  or  others  in  their 
direct  line  of  super\'ision  or  command. 
Under  revised  S  203.34(b).  such  a 
security  and  audit  system  must  follow  a 
plan  that  ensures  that  random  audits  are 
conducted  on  representatives  by 
personnel  independent  of  the  sales 
force.  In  addition,  the  plan  must  ensure 
that  for-cause  audits  are  initiated  in 
response  to  reports,  incidents,  or 
findings  identified  by  the  firm  as 
indicating  possible  drug  sample 
diversion  or  falsification  of  sample 
distribution  records.  If  necessan'.  the 
agency  will  issue  additional  guidance 
on  audit  plans  and  procedures  under 
revised  S  203.34(b). 

e.  SeclJon  203.3Udll4).  Proposed 
§203. 31(d)(4)  stated:  "A  manufacturer 
or  authorized  distributor  of  record  shall 
carefully  evaluate  any  apparent 
discrepancy  or  significant  loss  in  its 
inventor)'  and  reconciliation,  and  shall 
fully  investigate  any  such  discrepancy 
or  significant  loss  that  cannot  be 
justified."" 

35.  Two  comments  stated  that  the 
word  "apparent"  should  be  changed  to 
"significant"".  One  comment  stated  that 


since  manufactiu'ers  are  permitted, 
under  S  203.37,  to  determine  what 
constitutes  a  "significant  loss."  they 
should  also  be  allowed  lo  determine 
which  discrepancies  merit  investigation 
Another  comment  recommended 
revising  "apparent  discrepancy"  to  read 
"potentially  significant  discrepancy." 

The  agency  is  not  requiring 
manufacturers  and  distributors  lo 
conduct  an  investigation  ever)'  time 
there  is  an  apparent  disctepanc)'  in  a 
representatives  inventory,  but  rather 
that  they  evaluate  all  apparent 
discrepancies.  It  is  only  when  an 
apparent  discrepancy  cannot  be  justified 
that  an  investigation  is  required. 
Investigations  under  these 
circumstances  are  reasonable  and 
consistent  with  Ihe  rcquiremenl  in 
revised  §  203.37(a)  lo  investigate  when 
there  is  a  reason  to  believe  that  any 
person  has  falsified  drug  sample  records 
or  is  diverting  drug  samples. 
Accordingly,  the  agency  declines  to 
amend  the  requirenienL 

3  Issues  Related  to  Sample  Distribution 
by  Mail  or  Common  Carrier  or  by  a 
Representative  or  Detailer 

a.  Sections  203  SOlaUDand 
203.31lallll.  Proposed  §^2U3.30(a)ll) 
and  203. 31(a)(1)  required  that  a  licensed 
practitioner  execute  and  submit  a 
written  request  to  Ihe  manufacturer  or 
authorized  distributor  of  record  to 
obtain  dnig  samples. 

36.  One  comment  staled  that  a  request 
form  "creates  additional  paperwork  and 
expense  without  apparent  benefit 
beyond  that  obtained  by  signing  a 
receipt  form  at  the  time  of  delivery  of 
Ihe  samples. '" 

In  sections  503(d)(2)(A)(i)  and 
(d)(3)(A)(i)  of  the  act.  Congress 
specifically  required  that  a  drug  sample 
be  distributed  only  in  response  lo  a 
written  request  bv  a  licensed 
practitioner  to  ensure  accountabilitv  in 
the  sample  distribution  process. 
Sections  2U3.30  and  203.31  reflect  those 
statutory  provisions. 

37.  Another  comment  sought 
clarification  on  whether  Ihe  term 

"wrillen  request"  includes  preprinted 
forms. 

Preprinted  drug  sample-request  forms 
are  permissible.  However.  Ihey  must 
contain  all  information  required  by 
PDMA  and  the  final  regulations,  and 
must  be  signed  by  a  licensed 
practitioner 

b.  Sections  203.30(all3l  and 
203.31la)l3).  Proposed  §  203.30(a)(3) 
required  that  the  recipient  of  a  drug 
sample  delivered  by  mail  or  common 
carrier  return  Ihe  receipt  to  the 
manufacturer  or  distributor  from  which 
the  drug  sample  was  received-  Proposed 
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$203.31(aJ(3)  required  that  tile  receipt 
for  samples  distributed  by  means  other 
than  mail  or  common  carrier  be 
returned  to  the  manufacturer  or 
distributor. 

38.  Two  conunents  requested 
clarification  on  whether,  if  a  licensed 
practitioner  fails  to  return  a  receipt,  he 
or  she  is  barred  from  receiving  further 
samples  from  a  manufacturer.  Both 
comments  argued  that  the  intent  of 
Congress  in  enacting  PDMA  was  to 
detect  patterns  of  nonreturns  of  receipts. 
The  comments  recommended  that 
licen.<:ed  practitioners  should  not  be 
barred  for  isolated  failures  to  return 
receipts,  but  rather,  where  a  pattern  of 
nonreturns  exists,  manufacturers  should 
be  required  to  investigate  to  see  if  the 
samples  actually  arrived. 

The  question  of  whether  a  licensed 
practitioner  should  be  barred  firom 
receiving  further  drug  samples  for 
failing  to  return  drug  sample  receipts 
was  not  addressed  in  the  proposed  rule, 
and  was  not  addressed  directly  by 
Congress.  In  the  legislative  history  of 
PDMA  (see  H.  Kept  100-76,  p.  15). 
Congress  stated:  "Whether  the 
distributions  are  made  by  carrier  return 
receipt  or  business  reply  cards, 
manufacturers  or  distributors  would  not 
be  expected  to  equate  each  and  every 
delivery  and  receipt;  however,  an 
adequate  monitoring  system  would 
necessarily  need  to  detect  instances 
where  non-return  patterns  exist."  Thus, 
there  is  evidence  that  Congress  was  not 
primarily  concerned  with  isolated 
failures  to  return  drug  sample  receipts, 
but  with  patterns  of  nonreturns. 
Moreover,  the  overall  structure  of 
PDMA  is  not  intended  to  penalize 
practitioners  or  prevent  them  from 
receiving  samples,  but  rather  to  ensure 
that  samples  are  properly  distributed  to 
licensed  practitioners.  Therefore,  the 
agency  believes  that  Congress  did  not 
intend  for  licensed  practitioners  to  be 
barred  from  receiving  samples  for 
isolated  failures  to  return  sample 
receipts  or  for  isolated  instances  where 
receipts  are  not  received  for  reasons 
beyond  the  practitioner's  control. 
However,  upon  detecting  a  pattern  of 
nonreturns  by  a  practitioner,  a 
manufacturer  or  authorized  distributor 
should  not  distribute  further  samples 
until  the  matter  is  thoroughly 
investigated.  Such  an  investigation  may. 
depending  on  the  circumstances,  be 
required  under  §  203.37.  since  a  pattern 
of  nonreturns  may  indicate  that  a 
representative  is  falsifying  drug  sample 
requests,  that  other  drug  diversion 
activity  is  occurring,  or  that  a  significant 
loss  or  theft  of  drug  samples  has 
occurred. 


c.  Sections  203.30(b)flHill  and 
203.31lbHlUii)-  Proposed  §203. 30(b)(1) 
and  (b)(l)(ii)  stated:  "A  written  request 
for  a  drug  sample  to  be  delivered  by 
mail  or  common  carrier  to  a  licensed 
practitioner  is  required  to  contain  the 
following:  *   *   •  The  practitioner's 
State  license  number  or  Drug 
Enforcement  Administration 
identification  number."  Proposed 
§  203.31(b)(1)  and  (b)(l)(ii)  set  out  the 
same  requirement  for  requests  for  drug 
samples  delivered  by  means  other  than 
mail  or  common  carrier. 

39.  FDA  received  15  comments  on 
these  requirements.  Many  of  the 
comments  supported  the  overall  goal  of 
these  sections,  i.e..  to  ensure  that 
persons  requesting  drug  samples  are 
licensed  practitioners.  However,  several 
commenU  stated  that  State  license 
numbers  are  not  always  assigned  to 
practitioners  who  are  otherwise 
authorized  by  State  law  to  prescribe 
drugs.  The  comments  requested 
clarification  as  to  what  verification  is 
appropriate  for  practitioners  subject  to 
different  authorization  mechanisms 
than  physicians. 

As  was  discussed  in  response  to  the 
comments  on  the  definition  of  licensed 
practitioner,  the  agency  has  determined 
that  practitioners  authorized  by  State 
law  to  prescribe  drugs  may  request  and 
receive  drug  samples.  Practitioners  who 
are  authorized  by  a  State  to  prescribe 
drugs  and  have  no  State  license  number 
may  use  any  number  assigned  to  them 
by  the  State  that  represents  that  they  are 
authorized  to  prescribe  drugs.  The 
agency  is  not  aware  of  any  Stale  that 
does  not  assign  some  type  of  number  to 
practitioners  that  it  authorizes  to 
prescribe  drugs.  However,  if  such  a  case 
arises,  the  agency  will  consider  how  to 
provide  verification  at  that  time. 

40.  Several  comments  cited  potential 
problems  with  the  use  of  DEA  numbers 
for  verification.  Several  conunents  said 
that  not  all  licensed  practitioners,  but 
only  those  who  prescribe  controlled 
substances,  are  issued  Drug 
Enforcement  Administration  (DEA) 
numbers.  Other  comments  stated  that, 
although  DEA  numbers  can  be  accessed 
through  a  central  data  base,  this  practice 
is  discouraged  by  DEA  unless  a 
controlled  substance  is  involved.  One 
comment  staled  that  DEA  numbers  are 
often  improperly  accessed  and  illegally 
used  to  divert  drugs  and  reconunended 
that  only  Stale  license  numbers  be  used. 

The  agency  has  consulted  with  the 
DEA  on  the  appropriate  use  of  DEA 
numbers  for  identification  purposes. 
DEA  policy  is  that  registration  numbers 
assigned  by  DEA  to  licensed 
practitioners  are  to  be  used  only  to 
obtain  scheduled  drug  products,  not  for 


general  identification  purposes. 
Accordingly,  the  agency  has  modified 
the  requirement  in  the  final  rule  to 
specify  that  Slate  license  or 
authorization  numbers  are  lo  be  used  on 
sample  request  forms  generally,  and 
DEA  numbers  are  to  be  used  only  when 
a  sample  of  a  scheduled  drug  product  is 
requested. 

41.  Several  comments  asked  for 
clarification  on  whether  a  manufacturer 
or  authorized  distributor  would  be 
required  under  this  section  lo  verify  the 
Slate  licensing  or  DEA  number  on  the 
request  form.  One  comment  slated  that 
the  provision  of  a  State  license  or  DEA 
number,  without  verification,  would  not 
confirm  that  a  practitioner  is  in  fact 
licensed.  Other  comments  opposed  a 
requirement  that  the  manufacturer  or 
authorized  distributor  verify  the  State 
licensing  or  DEA  number.  One  comment 
recommended  that  the  presence  of  the 
number  on  a  sample  request  form  be 
deemed  acceptable  on  its  face.  Two 
comments  recommended  that  instead  of 
requiring  the  manufacturer  to  verify 
whether  the  requesting  person  is  a 
licensed  practitioner,  the  person 
requesting  samples  could  be  required  to 
attest  lo  being  a  licen.sed  practitioner  on 
the  sample  request  form,  i.e.,  with  the 
inclusion  of  a  preprinted  line  next  to 
where  his  or  her  signature  would  go. 
Three  comments  recommended  that  an 
internal  number  established  by  the 
manufacturer  after  checking  a 
requesting  practitioner's  credentials  be 
considered  acceptable. 

FDA  has  determined  that  verification 
by  a  manufactiu«r  or  authorized 
distributor  of  the  Stale  license  or 
authorization  number,  or  the  DEA 
number  as  appropriate,  is  necessary  and 
has  codified  the  requirement  in 
§§  203.30(a)(2)  and  203.31(a)(2)  of  the 
final  rule.  The  agency  does  not  believe 
that  allowing  a  manufacturer  to  deem 
acceptable  the  number  on  a  request  form 
without  verifying  its  authenticity  would 
offer  any  assurance  that  a  person 
requesting  samples  is  in  fact  licensed  or 
authorized  to  prescribe  drugs.  Similarly, 
an  attesting  signature  on  a  request  form 
offers  little  more  assurance  that  a  person 
is  in  fact  licensed  or  authorized  than  an 
unverified  license  or  authorization 
number.  The  agency  does  believe  there 
is  merit  in  the  suggestion  that,  once  a 
practitioners  number  is  verified  by  a 
manufacturer  or  distributor  with  a  State 
licensing  board  or  the  DEA,  an  internal 
number  or  other  tracking  system  may  be 
devised  such  that  the  number  does  not 
have  to  be  reverified  every  time  a 
sample  is  requested  by  the  same 
practitioner.  However,  any  list  of 
verified  Stale  license  or  authorization 
numbers  maintained  by  an  authorized 
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distributor  or  manufactiuer  must  be 
updated  at  least  aimually  lo  reflect 
changes  in  license  or  DEA  status. 

42.  Several  comments  staled  that  it 
would  be  difficult  for  manufacturers  lo 
verify  State  license  numbers  because 
there  is  no  national  data  base  that 
contains  all  Slate  licensing  numbers. 
Stale  licensing  boards  do  not  possess 
mechanisms  to  provide  wide-scale 
verification  ser\'ices.  and  methods  of 
verification  vary  from  State  to  State. 

As  discussed  in  section  IV. B  of  this 
document,  the  agency  believes  that  cost- 
eSicienl  systems  for  verifying  Slate 
licensing  numbers  will  be  made 
available  lo  manufacturers  and 
authorized  distributors  of  record  in  the 
near  future.  Until  that  time.  Stale 
licensing  boards  do  possess  sufficient 
mechanisms  to  provide  verification  that 
individuals  are  licensed  by  them.  The 
agency  recognizes  that  there  may  be 
some  difficulty  associated  with 
verifying  State  license  or  authorization 
numbers.  However,  State  licensing 
numbers  are  the  orjy  reliable  way  of 
proving  that  a  practitioner  is  actually 
licensed  by  a  State  lo  prescribe  drugs. 

43.  One  comment  recommended  that 
FDA  require  Slates  to  adopt  uniform 
methods  of  assigning  licensing  numbers. 

The  power  to  set  prescribing 
requirements  and  methods  is  one  that 
has  traditionally  been  vested  in  the 
Slates.  The  agency  does  not  wish  to 
interfere  with  this  power  by  requiring 
that  States  adopt  uniform  methods  of 
assigning  State  licensing  numbers. 

44.  Several  comments  recommended 
that  FDA  add  the  American  Medical 
Association's  Medical  Education  (ME) 
number  to  the  fist  of  permissible 
verification  numbers.  The  comments 
stated  that  the  advantages  of  this 
number  are  that  it  is  centrally 
accessible,  it  is  not  subject  to  change  as 
State  license  numbers  may  be,  and  it 
includes  at  least  some  nonphysician 
practitioners.  Two  comments  also 
recommended  that  use  of  the 
Association  of  Physician's  Assistants 
file  number  be  permissible. 

The  agency  has  concluded  that  where 
a  practitioner  has  a  State  license 
number,  that  number  must  be  used  for 
verification  purposes.  As  discussed 
above,  nonphysician  practitioners  who 
are  licensed,  or  who  are  not  licensed  but 
are  authorized  by  Stale  law  lo  prescribe 
drugs,  may  use  any  number  assigned  to 
them  by  the  Slate  that  represents  that 
they  are  authorized  lo  prescribe  drugs. 
The  agency  does  not  believe  that  other 
types  of  identification,  including 
numbers  assigned  lo  health 
professionals  in  connection  with 
membership  in  professional 
associations,  are  reliable  means  of 


proving  that  a  practitioner  is  licensed  or 
authorized  lo  prescribe  drugs. 

d.  Sections  203.30ibk  1  Uiii)  and 
203.3 l(b)llltiii).  Proposed 

§§  203.30(b)(l  )(iii)  and  203.31(b)(l  )(iii) 
required  that  the  proprietary  or 
established  name  and  strength  of  the 
drug  sample  requested  appear  on  the 
sample  request  form. 

45.  Two  comments  requested  that  the 
proposed  sections  be  revised  lo  allow 
bar  coding  on  the  request  form  that 
represents  the  name  and  strength  of  the 
drug  sample.  Both  comments  indicated 
that  the  bar  coding  would  be  translated 
into  words  on  the  form  so  that  the 
doctor  would  know  what  he  or  she  was 
requesting. 

■The  agency  has  no  objections  lo 
allowing  bar  coding  representing 
information  on  preprinted  sample 
request  forms  where  that  information  is 
also  translated  into  words  on  the  form. 
However,  the  bar  coding  must  not  cover 
up  or  otherwise  detract  from  the  ability 
of  practitioners  lo  read  the  words  on  the 
form. 

e.  Sections  203.30lbll  1 IM  and 
203.31(bj(llM.  Proposed  SS203.30(b)(]) 
and  203.31(h)(1)  set  forth  the 
requirements  for  contents  of  written 
request  forms  for  delivery  of  sample.s  by 
mail  or  common  carrier  and  by 
representative,  respectively.  Proposed 
§§203.30(b)(l)(v)  and  203.'31(b)(l)(v), 
which  are  identical,  required  that  the 
request  form  contain  "the  name  of  the 
manufacturer  and  the  authorized 
distributor  of  record,  if  the  drug  sample 
is  requested  from  an  authorized 
distributor  of  record. " 

46.  FDA  received  four  comments  on 
these  sections.  One  comment  objected  to 
the  requirement  in  i!203.31(b)(l)(v)  that 
the  names  both  of  the  manufacturer  and 
of  the  distributor  be  included  on  the 
request  form.  The  comment  stated  that 
this  requirement  is  redundant  since  the 
manufacturer  and  authorized  distributor 
of  record  are  responsible  for  knowing 
each  other,  and  if  a  diverted  sample  is 
found,  the  manufacturer  will  be  able  to 
trace  the  sample  lo  the  authorized 
distributor.  Three  comments  objected  lo 
the  requirement  in  both 

§§  203.30(b)(l)(v)  and  203.31(b)(l)(v). 
These  conunents  stated  that  requiring 
the  names  both  of  the  manufactiu^r  and 
of  the  authorized  distributor  of  record 
causes  additional  recordkeeping 
burdens,  serves  no  useful  purpose,  and 
is  contrary  lo  the  explicit  language  of 
section  503(d)(3)(A)  of  the  act. 

A  distributor  may  distribute  drug 
samples  under  section  503  of  the  act 
only  if  it  is  an  authorized  distributor  of 
record  for  the  manufacturer  of  the  drug. 
Thus,  the  ability  of  a  distributor  to 
distribute  samples  is  directly  related  lo 


its  relationship  with  the  manufacturer. 
The  agency  believes  that  it  is  reasonable 
lo  require  that  a  sample  request  form  for 
an  authorized  distributor  of  record 
include  the  name  of  the  manufactm^r 
that  authorizes  the  distributor  to 
distribute  samples.  The  requirement 
will  help  ensure  that  the  parties 
involved  in  and  responsible  for  sample 
distribution  can  be  roadih  identified  bv 
FDA  and  other  government  agencies 
This  purpose  is  consistent  with 
legislative  intent  to  ensure  that 
distributors  of  drug  samples  are 
authorized  distributors  of  record,  and 
the  agency  therefore  adopts  the 
reouiremeut  in  the  final  rule. 

I.  Sections  203.30lc)lll  and  lcl(2l  and 
203.3](c)llland lc)(2).  Proposed 
§S  203.30(c)  and  203.31(c)  set  forth  the 
requirement  thai  drug  sample  receipts 
contain,  among  other  things,  the  lot  or 
control  number  of  the  drug  sample 
delivered. 

47.  FDA  received  several  comments 
that  objected  lo  the  sample  lot  or  control 
number  requirements  and 
recommended  that  they  be  eliminated. 
Two  of  these  conunents  objected  lo  the 
requirement  for  representative  delivered 
samples  only,  while  the  remaining 
comments  objected  lo  the  requirement 
for  both  samples  delivered  by  mail  or 
common  carrier  and  by  Representative. 
Several  comments  argued  that,  under 
existing  CGMP  requirements,  the 
requirement  is  not  necessary  because 
distribution  of  sample  lots  is  tracked  by 
the  manufacturer  to  the  representative, 
who  keeps  a  record  of  the  practitioners 
visited  and  the  samples  that  are 
distributed.  Two  comments  slated  that 
recording  lot  numbers  on  sample 
re<;eipts  is  an  inefficient  way  of  tracking 
sample  lots  to  the  practitioner  level,  and 
that  the  method  of  tracking  should  be 
left  to  manufacturers  as  long  as  thev  can 
provide  acciuate  and  timely  lot  specific 
records.  Other  comments  argued  that 
lots  should  only  have  to  be  tracked 
down  lo  the  representative  level. 

The  agency  believes  thai  the  tracking 
of  sample  distributions  by  lot  to  the 
level  of  the  licensed  practitioner  is 
essential  both  to  maintaining 
accountability  and  oversight  over 
sample  distribution  and  lo  facilitating 
recalls  and.  therefore,  declines  lo 
eliminate  the  proposed  requirements  on 
the  ground  that  samples  need  only  be 
tracked  to  the  representative  level.  The 
agency  agrees,  however,  thai  recording 
lot  numbers  on  drug  sample  receipts 
and  other  drug  sample  distribution 
records  required  under  pari  203  may  not 
be  the  most  efficient  method  of  tracking 
sample  lots  and  that  manufacturers  and 
authorized  distributors  should  be  tree  lo 
use  other  types  of  records  to  accomplish 
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this  purpose.  Accordingly,  the  agency 
has  eliminated  the  requirement  to 
include  lot  or  control  niunbers  on  drug 
sai  , '    -crcpts  in  revised 
§*  ..03.30(c)(1)  and  ;c)(2)  and 
203.31(c)(1)  and  (c)(2)  and  on 
reconciliation  reports  in  revised 
S  203.31(d)(2)(iii).  Moreover,  the 
requirement  under  proposed  §  203.3B(b) 
to  include  lot  or  control  numbers  on  all 
drug  sample  distribution  records  has 
been  substantially  revised.  Under 
revised  $  203.3B(b).  manufacturers  and 
authorized  distributors  of  record  are 
required  to  maintain  drug  sample 
distribution  records  containing  lot  or 
control  numbers  that  are  sufficient  to 
permit  tracking  of  drug  sample  units  to 
the  point  of  the  licensed  practitioner. 
Sample  distribution  records  containing 
lot  or  control  numbers  must  be 
maintained  by  manufacturers  or 
authorized  distributors  whether  the 
samples  are  distributed  by  the  mail  or 
through  representatives. 

4.  Drug  Sample  Forms 

Proposed  §  203.33  stated: 

A  sample  request  or  receipt  form  maj'  be 
dfiUvered  by  mail,  common  carrier,  or  private 
courier  or  may  be  transmitted 
pholographicaliy  or  elactronicaily  (i.e..  by 
teleptioto,  wirephoio,  radiophoto.  ^csimile 
transmission  (FAX),  xerography,  or  electronic 
data  transfer)  or  by  any  other  system, 
provided  that  the  method  for  transmission 
meets  the  securitv  requirements  set  forth  in 
S  203.BO(d). 

Due  to  the  publication  of  part  It, 
which  supersedes  portions  of  proposed 
S  203.60.  the  security  requirements  that 
apply  to  paper  documents  transmitted 
photographically,  electronically,  or  by 
any  other  system  have  been  modified 
and  appear  under  S  203.60(c)  in  the  final 
rule.  Section  203.33  has  been  revised  to 
refer  to  this  section. 

5.  Policies  and  Procedures 

Proposed  §  203.34  stated: 
Eacii  manufacturer  or  authorized 
distributor  of  record  that  distributes  drug 
samples  shall  establish,  maintain,  and  adhere 
to  written  policies  and  procedures  describing 
its  administrative  systems  for  the  following: 

(a)  Distributing  drug  samples  by  mail  or 
common  carrier,  including  methodology  for 
reconciliation  of  requesLs  and  receipts; 

(b)  Distributing  drug  samples  by  means 
other  than  mail  or  common  carrier  including 
:he  methodology  for  Iheir  independent 
sample  distribution  security  and  audit 
system; 

Ic)  Conducting  its  inventory  of  drug 
samples  under  §  203.3 1  (d).  including  an 
inventory  schedule: 

(d)  Auditing  and  detecting  falsified  or 
incomplete  drug  sample  records; 

(e)  Identifying  any  significant  loss  of  drug 
samples  and  notifying  FDA  of  the  loss; 

(f)  Monitoring  any  loss  or  theft  of  drug 
samples;  and 


(g)  Storing  drug  samples  by 
representatives. 

As  discussed  in  section  11. G  of  this 
document,  the  requirements  in 
proposed  $  203.34  have  been 
renumbered  and  revised  in  the  final 
rule.  Comments  on  the  proposal  are 
addressed  in  light  of  the  revisions. 

48.  One  comment  stated  that  PDMA 
only  requires  manufatrturers  to  develop 
adequate  audit  and  seciuity  systetns  to 
detect  and  investigate  losses  and  thefts, 
not  to  create  and  adhere  to  extensive 
written  policies  documenting  all  aspects 
of  the  drug  sampling  process.  The 
comment  staled  that  a  manufacturer 
should  not  be  subject  to  liability  for 
failing  to  have  a  written  corporate-wide 
policy  on  the  subject  matter  covered  by 
the  proposed  rule. 

The  agency  believes  that  the  creation 
of  internal  policies  by  a  manufacturer  or 
authorized  distributor  of  record  to 
achieve  the  statutory  objectives  is 
important  to  the  attainment  of  those 
objectives,  PDMA  sets  forth 
requirements  that  manufactttrers  and 
authorized  distributors  of  record  report 
significant  losses  and  thefts  of  samples, 
that  manufacturers'  and  authorized 
distributors'  representatives  be 
inventoried  at  least  annually,  and  that 
drug  samples  be  subject  to  proper 
storage  conditions.  In  addition.  PDMA's 
legislative  history  indicates  that 
Congress  intended  that  manufactiu-ers 
and  authorized  distributors  have  audit 
and  security  systems  in  place  to  detect 
losses  and  thefts,  as  well  as  falsified  or 
incomplete  drug  sample  records.  (H. 
Kept.  100-76.  p.  20.  S.  Kept.  100-202. 
p.  9.)  Accordingly,  the  agency  believes 
that  it  is  authorized  to  implement 
specific  requirements  regarding 
procedures  and  systems  to  accomplish 
these  legislative  objectives.  However, 
the  agency  believes  that  industry  shoidd 
have  the  flexibility  to  develop  its  own 
procedures  and  systems,  as  long  as  such 
procedures  and  systems  are  documented 
and  followed. 

49.  One  comment  stated  that,  under 
PDMA,  a  manufacturer  is  already  liable 
for  failing  to  identify  and  report  losses, 
thefts,  or  falsification  of  records, 
whether  it  has  written  policies  or  not. 
Thus,  according  to  the  comment, 
written  procedures  are  not  necessary  to 
ensure  that  significant  losses  of  samples 
are  detected. 

Section  301(t)  of  the  act  subjects 
manufacturers  and  authorized 
distributors  to  civil  and  criminal 
penalties  for  failure  to  report  significant 
losses  and  thefts  as  reqiured  under 
section  .S03(d)(3)(D)  of  the  act.  While  the 
agency  recognizes  that  this  provision 
provides  incentive  for  a  manufacturer  or 
authorized  distributor  to  identify  and 


investigate  potential  cases  of  diversion, 
it  does  not  ensure  that  effective  written 
procedures  and  administrative  systems 
are  in  place  to  do  so. 

50.  Another  comment  requested  that 
the  requirement  in  proposed  §  203.34(c) 
for  an  inventory  schedule  be  flexible  so 
that  a  procedure  committing  to  conduct 
a  field  force  inventory  at  least  yearly 
would  be  sufficient. 

Administrative  procedures  adopted 
by  manufacturers  and  authorized 
distributors  of  record  must  be  adequate 
to  ensure  compliance  with  PDMA  and 
agency  requirements.  With  respect  to 
the  requirement  in  revised  §  2(33. 34(b)(2) 
for  written  policies  and  procedures 
describing  administrative  systems  for 
conducting  the  annual  physical 
inventory,  the  administrative 
procedures  must  ensure  that  all 
representatives  are  inventoried  at  least 
once  a  year  in  accordance  with  the 
requirements  of  §  203.31(d)  and  section 
.'i03(d)(3){C)oftheact. 

6.  Use  of  Third  Parties 

a.  Section  203.36lal.  Proposed 
§203. 36(a)  stated: 

Any  manufacturer  or  authorized  distributor 
of  record  that  uses  a  fulfillment  house, 
shipping  or  mailing  service,  or  other  third 
party,  or  engages  in  a  comarketiog  agreement 
with  another  manufacturer  or  distributor  to 
distribute  drug  samples  or  to  meet  any  of  the 
requirements  of  PDMA.  PDA.  or  this  part, 
remains  responsible  for  creating  and 
maintaining  all  requests,  receipts,  forms, 
reports,  and  records  required  under  PDMA, 
PDA,  and  this  pari. 

51.  One  comment  supported  the 
section  as  written.  Sevei^  comments 
requested  clarification  on  whether  the 
manufacturer  or  authorized  distributor 
must  itself  create  and  maintain  forms 
and  records  or  ensure  proper 
compliance  by  the  third  party.  Several 
comments  objected  to  the  former 
interpretation  on  the  ground  that  it 
would  require  so  much  involvement  by 
the  manufacturer  or  authorized 
distributor  in  the  day-to-day  operations 
of  the  third  party  that  it  would 
effectively  preclude  companies  from 
using  third  parties. 

The  agency  clarifies  that  a 
manufacturer  or  authorized  distributor 
of  record  that  uses  a  third  party  to 
distribute  drug  samples  or  meet  any 
requirements  of  PDMA  or  the  final  rule 
may  have  the  third  party  create  and 
maintain  required  requests,  receipts, 
forms,  reports,  and  records.  For 
example,  a  shipping  company  that 
delivers  samples  would  be  permitted  to 
use  its  own  delivery  verification 
receipts  and  to  maintain  those  receipts 
for  the  manufacturer  or  authorized 
distributor.  However,  the  manufacturer 
or  authorized  distributor  is  responsible 
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for  ensuring  that  the  third  party 
complies  with  all  requirements  under 
PDMA  and  the  final  rule,  hi  the 
previous  example,  if  all  of  the 
information  required  in  §  203,30  is  not 
contained  on  the  shipping  company's 
receipt,  the  manufacturer  or  authorized 
distributor  is  responsible  for 
compliance,  and  thus  liable  for 
noncompliance,  with  §203.30. 

Additionally,  the  agency  is  aware  that 
some  drug  manufacturers  contract  with 
an  "outside  ■  promotional  sales  force 
rather  than  maintaining  an°"in-buu!;e" 
one.  These  representatives,  known  in 
the  industry  as  "contract 
representatives. "  qualify  as  third  parties 
tmder  this  section.  Since  contract 
representatives  may  be  paid  according 
to  the  nimiber  of  samples  distributed, 
firms  using  their  services  should  bo 
particularly  vigilant  concerning  the 
possibilities  for  sample  diversion  and 
sample  request  and  receipt  form 
falsification. 

52.  One  comment  requested 
clarification  as  to  whether,  if  a 
manufacturer  enters  into  a  comarketing 
agreement  with  another  manufactiu^r 
for  the  distribution  of  samples  by  its 
representatives,  the  comarketer  would 
thereby  become  an  authorized 
distributor  of  record  and  would  thus  be 
responsible  for  creating  and  maintaining 
its  own  reports,  forms,  and  records. 
Another  conunent  contended  that 
comarketers  could  qualify  as 
manufacturers  or  authorized  distributors 
of  record  and  recommended  that  the 
final  rule  be  revised  to  make 
comarketers  who  are  themselves 
manufacturers  or  authorized  distributors 
responsible  as  such  for  compliance  with 
PDMA. 

As  the  agency  explained  under  the 
comments  on  the  definition  of  "ongoing 
relationship, '  a  comarketer,  sample 
fulfillment  house,  or  other  entity  that 
performs  sample  distribution  functions 
other  than  delivery  or  functions  that  are 
incidental  to  delivery  is  engaged  in 
'distribution  '  of  drug  samples  and 
must,  under  section  503(d)  of  the  act,  be 
an  authorized  distributor  of  record. 
Authorized  distributors  of  record  are 
responsible  for  complying  with  all 
requirements  for  sample  distribution 
under  PDMA  and  the  final  rule, 
including  creating  and  maintaining  all 
required  requests,  receipts,  forms, 
reports,  and  records.  Thus,  if  a 
manufacliuer  or  authorized  distributor 
contracts  with  a  third  party  which  itself 
becomes  an  authorized  distributor  of 
record,  the  manufacttuer  or  authorized 
distributor  and  the  third  party  are  both 
responsible  for  compliance  with  PDMA 
requirements. 


b.  Section  203.361b).  Proposed 
§  203.36(b)  stated  that  a  manufacttuer  or 
authorized  distributor  of  record  that 
contracts  v\ith  a  third  party  to  maintain 
some  or  all  of  its  records  shall  produce 
required  documents  within  48  hours  of 
a  request  by  an  authorized 
representative. 

53.  Several  comments  stated  that  48 
hotus  is  not  enough  time  to  produce 
required  documents.  Three  comments 
recommended  that  the  section  be 
revised  to  allow  5  working  days  for 
production  of  records.  One  comment 
stated  that  a  manufacturer  should  be 
excused  from  penalty  when  requested 
information  in  the  storage  of  a  third 
party  is  not  produced  within  48  hours 
by  reason  of  "imanticipated  events 
beyond  the  reasonable  control  of  either 
the  drug  manufacturer  or  the  contractor 
(i.e..  a  force  majeure  defense)  "  The 
comment  stated  that,  at  a  minimum,  the 
section  should  be  amended  to  provide 
48  business  hours  to  comply. 

In  response  to  the  comments,  the 
agency  has  revised  proposed  S  203.36(b) 
to  require  the  production  of  records 
maintained  by  a  third  party  within  2 
business  days  of  a  request,  rather  than 
48  hours.  The  agency  believes  that  this 
period  should  be  sufficient  given  the 
fact  that  most  records  are  maintained 
electronically  and  can  be  quickly  and 
easily  retrieved  and  transmitted  to  the 
location  where  they  are  requested, 

7.  Investigation  and  Notification 
Requirements 

a.  Section 203.37laUl) and la)(2). 
Proposed  §  203.37(a)(1)  stated: 

A  manufacturer  or  authorized  distributor  of 
record  that  has  reason  to  believe  that  anv 
person  has  falsified  drug  sample  requests, 
receipts,  or  records  shall  conduct  a  full  and 
complete  investigation,  and  shall  notify  FDA. 
by  telephone  or  in  writing,  within  5  working 
days  of  becoming  aware  of  a  falsification  and 
within  h  working  davs  of  the  completion  of 
an  investigation. 

Proposed  S  203.37(a)(2)  slated:  "A 
manufacturer  or  authorized  distributor 
of  record  shall  provide  FDA  with  a 
complete  written  report,  including  the 
reason  for  and  the  results  of  the 
investigation,  not  later  than  30  days 
after  the  date  of  the  initial  notification.  ' 

The  agency,  on  its  own  initiative,  has 
reformatted  proposed  $203.37(a)(l)  and 
(a)(2)  into  §  203.37(a)(1),  with  three 
suhsections.  The  agency  believes  that 
the  new  format  is  clearer  and  easier  to 
understand. 

54.  FDA  received  10  comments  on 
these  sections  addressing  the  following 
issues:  (1)  The  circumstances  imder 
which  a  manufacturer  or  authorized 
distributor  should  be  required  to 
investigate,  (2)  the  time  period  to 
complete  investigation,  (3)  when  and 


tmder  what  circumstances  a 
manufacturer  should  be  required  to  give 
notice  to  FDA.  and  (4)  the  form  of  the 
notice  and  reporting  requirements. 

Two  comments  addressed  the  level  of 
suspicion  of  falsification  that  is 
necessary  to  trigger  the  investigation 
requirement.  One  comment  said  that  the 
"reason  to  believe"  language  that 
appears  in  §  203.37(a)(1)  creates  a 
standard  that  is  "vague  and  difficult  to 
interpret   "  Another  comment  stated  that 
"reason  to  believe  needs  to  be  defined 
so  tliat  a  manufacttuer  will  not  be 
second  guessed."  Another  comment 
stated  that  the  proposed  rule  does  not 
define  what  constitutes  "falsification. " 
and  that  variances  in  a  representative's 
reported  numbers  do  not  usually  give 
rise  to  a  "reason  to  believe"  that  a 
falsification  has  occurred,  requiring 
investigation  and  notice,  but  ..ither  that 
s  representative  has  poor  work  habits. 
The  comment  stated  that  requiring 
investigation  of  every  \'ariance  would  be 
'unrealistic." 

Instances  of  potential  falsifications  are 
most  likely  to  come  to  the  attention  of 
manufacturers  or  authorized  distributors 
through  discrepancies  that  are 
uncovered  during  the  required  annual 
inventory  and  reconciliation.  However, 
it  is  possible  that  other  events  or 
occurrences,  some  foreseeable  and  some 
not.  may  bring  potential  falsifications  to 
the  attention  of  a  manufac:turer  or 
distributor.  The  agency  has  determined 
that  tile  reason  to  believe  standard, 
while  not  capable  of  precise  definition, 
is  fiexible  enough  to  cover  the 
multiplicity  of  situations  in  which 
potential  falsification  is  brought  to  light 
Moreover,  the  standard  is  one  that  can 
be  applied  by  manufacturers  and 
authorized  distributors  using  common 
sense  and  good  judgment.  While  the 
agency  does  not  expect  manufacturers 
and  authorized  distributors  to 
inve.stigate  every  slight  discrepancy,  the 
agency  would  require  investigation 
under  this  standard  where  a  pattern  of 
discrepancies  exists  or  where  other 
reliable  information  indicates  that 
records  have  been  falsified. 

55.  Another  comment  said  that  the 
cirxnimstance  that  triggers  the 
investigation  requirement  should  be 
diversion,  not  falsification.  That 
comment  also  stated  that  the 
investigation  requirement  should  apply 
only  to  a  manufacturer's  or  authorized 
distributor's  employees'  misconduct, 
not  to  any  person. 

The  drug  sample  recordkeeping 
requirements  were  instituted  to  help 
ensure  that  drug  diversion  schemes 
could  be  detected.  The  agency  believes 
that  patterns  of  falsification  of  drug 
sample  requests,  raceipts.  or  records. 
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while  not  conclusive,  are  highly 
probative  that  drug  sample  diversion  is 
taking  place.  Thus,  the  agency  declines 
to  follow  the  reconunendation  that 
knowledge  of  diversion  precede 
investigation. 

The  agency  recognizes,  however,  that 
circumstances  other  than  record 
falsification  may  be  indicative  that  drug 
sample  diversion  is  occurring. 
Accordingly,  the  agency  has  revised 
proposed  §  203.37(a)  to  require 
notification,  investigation,  and  reporting 
where  a  manufacturer  or  authorized 
distributor  of  record  has  reason  to 
believe  that  any  person  is  diverting 
prescription  drug  samples. 

Finally,  the  agency  believes  that  the 
manufacturer  or  authorized  distributor 
of  record  is  in  the  best  position  to  detect 
potential  diversion  not  only  by  its  own 
employees,  but  by  other  persons,  such 
as  contract  representatives.  Accordingly. 
the  agency  has  determined  that 
manufacturers  and  authorized 
distributors  must  investigate  when  they 
have  reason  to  believe  that  any  person 
has  falsified  drug  sample  records  or  has 
diverted  drug  samples. 

.'56.  Two  comments  stated  that  PDMA 
statutory  requirements  did  not  make 
falsification  of  drug  sample  records 
reportable  to  FDA. 

.Mthough  PDMA  did  not  expressly 
make  falsification  of  drug  sample 
records  reportable  to  FDA.  the  agency 
has  determined  that  such  notice  is 
necessary  and  furthers  the  legislative 
intent  in  PDMA  Persons  who  falsify 
drug  sample  requests,  receipts,  or 
records  may  be  criminally  prosecuted 
under  sections  301  and  303  of  the  act, 
and  under  Title  18  of  the  United  States 
Code.  Because  FDA  is  responsible  for 
enforcing  PDMA,  it  is  necessary  that  the 
agency  have  all  pertinent  information 
regarding  such  potentially  criminal 
conduct.  Moreover.  Congress  did 
explicitly  make  significant  losses  and 
known  thefts  reportable  to  FDA, 
presumably  because  such  losses  and 
thefts  indicate  possible  sample 
diversion  activity.  (See  S.  Rept.  100- 
303.  p.  6,  H.  Rept.  100-76,  p.  16.)  As 
discussed  previously,  the  agency 
believes  that  ialsifications  of  drug 
sample  records  are  highly  probative  that 
drug  diversion  is  taking  place.  Thus,  the 
agency  has  determined  that  it  is 
consistent  with  congressional  intent  that 
the  agency  be  made  aware  of  such 
falsifications,  as  well  as  other  activity 
that  is  indicative  of  drug  sample 
diversion,  to  enable  FDA  to  monitor 
compliance  with  PDMA. 

57.  One  comment  noted  that 
statement.s  made  in  the  preamble  to  the 
proposal  (59  FR  11842  at  11851) 
conflicted  with  proposed  S  203.37(a)(1). 


The  comment  stated  that  the  proposal's 
preamble  indicated  that  notice  would  be 
required  to  be  provided  to  FDA  when  an 
investigation  is  initiated.  However, 
proposed  $  203.37(a)(1)  does  not  require 
notice  tmtil  "within  5  working  days  of 
becoming  aware  of  a  falsification. ' ' 
According  to  the  conunent,  the  notice 
discussed  in  the  preamble  may  precede 
the  notice  required  under  the  proposed 
regulation. 

The  agency  acknowledges  that  the 
notice  discussed  in  the  preamble  of  the 
proposal  (59  FR  11842  at  11851)  is 
different  than  the  notice  that  would  be 
required  under  the  proposed  regulation. 
The  agency  has  revised  proposed 
§  203.37(a)(1)  and  (a)(2)  to  require  that 
a  manufacturer  or  authorized  distributor 
of  record  that  has  reason  to  believe  that 
any  person  has  falsified  drug  sample 
requests,  receipts,  or  records,  or  is 
diverting  drug  samples  must  notify  FDA 
within  5  working  days,  immediately 
initiate  an  investigation,  and  submit  a 
written  report  to  FDA  within  30  days 
after  the  date  of  the  initial  notification. 
Thus,  the  requirement  in  proposed 
§  203.37(a)(1)  that  a  manufacturer  or 
distributor  notify  FDA  within  5  working 
days  of  becoming  aware  of  a  falsification 
and  within  5  working  days  of  the 
completion  of  an  investigation  has  been 
eliminated.  The  agency  believes  that  the 
provision  of  a  single  notice  to  FDA  near 
the  time  when  an  investigation  is 
initiated  is  sufficient. 

58.  One  comment  said  that  firms 
should  be  required  to  provide  notice  to 
FDA  oijy  in  "situations  where 
substantial  evidence  of  apparent 
attempts  to  conceal  diversion  of  samples 
exists."  Another  comment  stated  that 
notice  should  not  be  required  until  a 
"strong  probability"  of  falsification  is 
indicated  by  an  investigation.  Several 
comments  stated  that,  except  for  a  final 
written  report  submitted  at  the 
completion  of  an  investigation  revealing 
that  falsification  has  in  fad  occurred,  no 
notice  should  be  required.  One  of  these 
comments  stated  that  it  would  be 
"improper  and  unfair"  to  implicate 
employees  in  falsification  before  all  of 
the  facts  are  known  and  an  informed 
judgment  can  be  made  with  respect  to 
responsibiUty.  One  comment 
recommended  that  a  written  report 
should  be  made  available,  but  not 
automatically  submitted,  to  FDA. 

The  agency  believes  that  the 
manufacturer  or  authorized  distributor, 
through  its  own  investigation,  is  in  the 
best  position  to  determine  whether 
falsification  has  occurred.  However,  for 
enforcement  purposes^  it  is  necessary 
that  FDA  be  notified  when  there  is 
reason  to  believe  that  there  has  been  a 
falsification  to  ensure  that  an 


investigation  is  actually  undertaken. 
Moreover,  the  provision  of  notice  to 
FDA  at  the  initiation  of  an  investigation 
will  establish  a  point  from  which  to 
judge  whether  the  investigation  is 
completed  in  a  timely  manner.  Thus, 
the  agency  disagrees  with  the 
recommendation  that  notice  should  not 
be  provided  to  FDA  until  an 
investigation  is  completed  and  a  strong 
probability  of  records  falsification  exists 
or  until  records  falsification  is 
confirmed.  In  addition,  submission  of  a 
final  written  report  to  FDA  stating  the 
reasons  for  and  the  results  of  an 
investigation  is  necessary,  even  where 
falsification  has  not  been  found,  to 
permit  FDA  to  determine  whether  the 
circumstances  were  adequately 
investigated  and  explained. 

59.  One  comment  stated  that  reports 
of  some  complex  cases  could  require 
more  than  30  days  to  complete  and 
requested  that  the  proposed  rule  be 
revised  to  allow  for  30  days,  except  in 
"unusual  circumstances."  Another 
comment  recomme.nded  allowing 
completion  of  the  investigation  within  a 
"reasonable  time."  while  another 
recommended  that  there  should  be  no 
time  restriction  for  the  submission  of  a 
final  report. 

The  final  rule  as  revised  gives 
manufacturers  30  days  to  complete  an 
investigation  of  possible  falsification 
and  to  submit  a  written  report.  The 
agency  believes  that  this  amount  of  time 
is  more  than  adequate  in  all  but  the 
most  complex  cases.  In  such  cases,  a 
preliminary  report  may  be  submitted 
describing  the  investigative  measures 
taken,  a  summary  of  the  findings  of  the 
investigation  up  to  that  time,  the  nature 
of  the  ongoing  investigation,  and  the 
reasons  the  investigation  was  not 
completed  within  the  required  time. 

b.  Section  203.37lb)(ll  and  (b](2j. 
Proposed  S  203.37(b)(1)  slated: 

A  manufacturer  or  authorized  dLslributor  of 
record  tliat  distributes  drug  samples  or  a 
charitable  institution  that  receives  donated 
drug  samples  from  a  licensed  practilloner 
shall  notify  FDA.  by  telephone  or  in  writing, 
within  5  working  days  of  becoming  aware  of 
any  significant  loss  or  known  theft  of  drug 
samples  and  within  5  working  day.i  of  the 
completion  of  an  investigation  into  a  report 
of  a  significant  loss  or  known  theft. 

Proposed  §  203.37(b)(2)  stated:  "A 
manufacturer  or  authorized  distributor 
of  record  shall  provide  FDA  with  a 
complete  written  report  not  later  than 
30  days  after  the  date  of  the  initial 
notification." 

On  its  own  initiative,  the  agency  has 
reformatted  and  revised  these  sections 
into  a  single  section,  §  203.37(b)(1),  with 
three  subsections.  The  revised  section 
eliminates  the  requirement  in  proposed 
S  203.37(b)(1)  for  notice  to  be  given  to 
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the  agency  within  5  days  of  the 
completion  of  an  investigation  of 
significant  loss  or  known  theft,  but 
otherwise  retains  and  clarifies  the 
requirements  in  proposed  S  203.37(b)(1) 
and  (b)(2). 

60.  Two  comments  recommended 
revision  of  proposed  §203.37(b)(ll  to 
extend  the  time  a  manufacturer  or 
authorized  distributor  has  to  notify  FDA 
after  becoming  aware  of  a  significant 
loss  or  theft,  with  no  notification 
required  if  subsequent  investigation 
reveals  no  loss  or  theft.  One  of  the 
comments  said  that  it  would  not  be 
possible  to  differentiate  insignificant 
accounting  mistakes  and  actual  losses 
within  5  days  of  learning  of  an 
inventory  discrepancy  and  that  the 
requirement  would  cause  too  many  false 
alarms. 

Unlike  falsifications  of  drug  sample 
records,  the  agency  requires  notice  of 
significant  losses  and  known  thefts  only 
when  a  manufacturer  or  authorized 
distributor  "becomes  aware"  of  such 
losses  or  thefts.  Thus,  the  level  of 
certainty  under  which  notice  and 
investigation  are  required  is  higher  for 
losses  and  thefts  than  it  is  for 
falsifications.  Consequently,  a 
manufacturer  or  authorized  distributor 
should  have  already  differentiated 
insignificant  accounting  mistakes  and 
actual  losses  before  notice  is  given  to 
FDA.  Thus,  the  agency  believes  that  5 
working  days  from  the  time  that  a 
manufacturer  or  authorized  distributor 
becomes  aware  of  losses  or  thefts  is 
sufficient  to  provide  notice  to  FDA  of 
losses  or  thefts. 

61.  Two  comments  recommended 
allowing  45  days  after  becoming  aware 
of  significant  losses  during  shipment 
before  notice  is  required,  because  such 
apparent  losses  of  drug  samples  often 
show  up  during  that  time  period. 

The  agency  declines  to  follow  the 
recommendation  of  the  conunents. 
Potential  significant  losses  that  occur 
during  shipping  must  be  investigated 
and  reported  like  other  significant 
losses.  When  samples  thought  to  be  lost 
or  stolen  during  shipping  are  later 
found,  a  followup  report  should  be 
made  to  the  agency  describing  the 
circumstances  of  the  recovery  and  the 
quantity  of  samples  that  were  recovered. 

62.  In  the  preamble  to  the  proposed 
rule  (59  FR  11842  at  11851).  the  agency 
stated:  "The  reporting  of  any  significant 
loss  of  drug  samples  is  critical  to  the 
success  of  diversion  control.  *  *   *  FDA 
intends  this  requirement  to  mean  that 
the  agency  is  to  be  advised  of  actual, 
physical  losses,  but  not  insignificant 
accounting  mistakes."  FDA  stated  that  it 
was  aware  of  the  difficulty  of 
establishing  a  threshold  for  signiiicani 


loss  and  solicited  comment  on  how  to 
distinguish  between  significEuit  losses 
and  minor  accounting  or  inventory 
errors.  The  agency  did  not  propose  to 
establish  a  tolerance  level  for  sample 
losses  below  which  no  report  is 
required,  and  stated  that  each 
manufacturer  or  distributor  is  required 
to  establish  its  own  threshold  for 
determining  when  inventory  not 
accounted  for  is  significant. 

One  comment  staled  that  losses  may 
occur  in  several  ways,  including  losses 
of  shipments  in  transit,  loss  by 
representatives,  and  unexplained 
inventory  discrepancies.  The  comment 
staled  that,  for  shipping  losses,  it  may 
be  appropriate  for  companies  to  set  a 
dollar  amount  above  which  a  single  loss 
is  considered  significant.  This  amount 
would  vary  by  company  and  would  be 
dependent  on  the  size  of  the  company, 
number  of  representatives,  and  size  and 
value  of  its  total  inventory.  The 
comment  staled  that  shipping  losses 
should  also  be  viewed  cumulatively 
over  a  "fi.xed.  rolling  period  of  time"  to 
determine  if  there  is  a  pattern  nf  losses 
that  might  indicate  diversion.  Regarding 
unexplained  inventory  shortages,  the 
conunent  stated  that  each  company 
should  be  required  to  establish  its  own 
threshold  for  determining  when 
inventory  not  accounted  for  is 
significant.  Inventory  discrepancies  that 
can  be  shown  to  be  caused  by  math  or 
accounting  errors  or  mi.stakes  that  can 
be  reconciled  should  not  be  reported. 
The  comment  staled  that  there  are  three 
significant  loss  scenarios  that  may 
indicate  possible  diversion;  (1)  A  single 
loss  that  exceeds  a  company's 
predefined  threshold;  (2)  the  number  of 
loss  events  over  a  fixed,  railing  period 
exceeds  the  company's  threshold;  or  (3) 
the  volume  of  losses  over  a  fixed,  rolling 
period  exceeds  the  company's 
threshold. 

One  comment  stated  that  loss  of  a 
certain  quantity  of  one  drug  sample 
with  a  high  potential  for  diversion  may 
be  significant,  while  the  loss  of  the  .same 
quantity  of  another  sample  with  a  low 
potential  for  diversion  may  not  be 
significant.  Therefore,  the  comment 
asserted,  no  universally  applicable 
threshold  can  be  established  and  a  case- 
by-r.a.se  analysis  must  be  employed. 

One  comment  requested  that  FDA 
clarify'  that  not  all  physical  losses  are 
significant. 

The  agency  agrees  with  the  first 
comment  that  different  methods  for 
determining  whether  a  loss  is  significant 
may  be  used  depending  on  the  type  of 
loss  involved.  For  single  loss  events 
(i.e..  "physical"  losses)  including  losses 
by  representatives  (except  for  losses 
reported  as  thefts,  which  must  all  be 


reported  and  investigated)  and  losses  of 
drug  samples  in  transit,  estabUshing  a 
predefined  threshold  based  on  a  set 
dollar  amount  or  other  criteria,  such  as 
a  fixed  number  of  sample  units,  may  be 
appropriate.  The  size  of  the 
manufacturer  or  authorized  distributor 
of  record,  the  number  of  representatives, 
and  size  and  value  of  a  firm's  total 
inventory,  as  well  as  a  firm's  past 
experience  with  sample  losses,  are 
relevant  factors  in  determining  the  level 
of  the  threshold.  However,  the  agency 
also  agrees  with  the  second  comment 
that  firms  should  remain  responsive  to 
the  individual  circumstances 
surrounding  a  single  loss  event,  such  as 
the  loss  of  a  drug  with  a  particularly 
high  potential  for  diversion,  to 
determine  whether  a  loss  is  significant 
even  though  the  size  of  the  loss  does  not 
meet  the  firms  predefined  threshold 

Regarding  potentially  significant 
losses  that  are  revealed  through 
unexplained  inventory  shortages,  the 
agency  slated  in  the  preamble  to  the 
proposed  rule  that  it  does  not  seek  to 
re4pive  reports  concerning  minor 
mathematical  errors  that  are  caught  and 
corrected  in  Ihe-normal  course  of 
business.  The  agency  staled  that  firms 
are  required  to  establish  their  own 
threshold  for  distinguishing  between 
insignificant  accounting  mistakes  and 
significant  losses  in  inventon  shortages 
based  on  the  firm's  past  experience  in 
.sample  distribution  and  inventory  and 
the  level  of  accuracy  of  its  internal  audit 
and  security  .system.  The  agency  also 
stated  that  some  manufacturers  or 
distributors  might  be  able  to  set  a 
"historically  validated  statistical 
baseline  "  for  minimal  amounts  of 
inventory  shrinkage  caused  bv  routine 
accounting  errors,  mistakes,  or  losses, 
and  a  statistical  baseline  for  the 
frequency  of  occiurences  (59  FR  11842 
at  11851).  Thp  views  expressed  by  Uie 
second  comment  regarding  (iisceming 
significant  losses  from  inventory 
shortages  thus  appear  to  be  consistent 
with  those  previously  set  forth  by  the 
agency. 

63.  One  comment  supported 
permitting  manufacturers  and 
distributors  to  establish  their  o»ti 
.  thresholds  for  determining  when 
inventory  not  accoimted  for  is 
significant,  but  said  that  it  was 
concerned  about  being  second-guessed 
by  the  agency  in  determining  what 
constitutes  a  significant  loss.  The 
comment  recommended  that  FD.\ 
clarify  within  proposed  §203.37  that  it 
would  not  challenge  a  manufacturer  for 
following  its  own  definition  of 
significant  loss. 

The  agency  declines  to  revise  the 
proposal  to  state  that 't  will  not 
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challenge  a  manufacturer  for  following 
its  own  deHnition  of  signincant  loss. 
However,  the  agency  advises  that  a  firm 
can  best  ensiirti  that  no  enforcement 
action  will  be  taken  against  it  for 
violation  of  S  203.37(b)  where  it 
establishes  a  system  for  reporting  and 
investigating  significant  losses  that  is 
consistent  with  the  guidance  provided 
in  this  notice  and  in  the  proposed  rule. 
Additionally,  where  a  manufacturer  or 
distributor  is  unsure  about  whether  a 
loss  is  significant,  it  should  report  and 
investigate  the  loss  as  if  it  were 
significant. 

64.  One  comment  stated  that  FDA 
should  not  give  manufacturers  or 
distributors  any  discretion  to  define 
what  constitutes  significant  loss,  but 
rather  should  define  it  for  them. 

As  explained  previously  and  in  the 
proposal  (59  FR  11842  at  11851),  the 
threshold  level  of  what  constitutes  a 
significant  loss  will  necessarily  vary 
depending  on  such  fectors  as  the  size  of 
a  company  and  the  value  of  its  total 
inventory,  the  acciuacy  of  a 
manufacturer's  or  distributor's  system 
for  tracking  sample  distribution,  and  the 
circumstances  surrounding  the  loss. 
Thus,  the  agency  declines  to  codify  a 
definition  of  significant  loss. 

65.  One  comment  expressed  concern 
that  virtually  all  losses  would  have  to  be 
reported  under  the  significant  loss 
standard  as  described  by  the  agency  in 
the  proposal  and  recommended  that 
significant  loss  be  defined  as  a 
percentage  of  total  sales  or  supplies. 

The  agency  believes  that  it  has 
provided  sufficient  guidance  in  the 
proposed  rule  and  in  this  notice  about 
how  to  distinguish  between  routine 
losses  and  significant  losses  that  need  to 
be  reported  and  investigated.  Thus,  the 
agency  disagrees  that  all  or  virtually  all 
losses  will  have  to  be  reported  and 
investigated  and  declines  to  set  a 
threshold  based  on  percentage  of  total 
sales  or  supplies  above  which  a  loss  will 
be  considered  significant. 

c.  Section  203.37id).  Proposed 
§  203.37(d)  stated:"*   *   *  A 
manufacturer  or  authorized  distributor 
of  record  that  distributes  drug  samples 
shall  inform  FDA  in  writing  within  30 
days  of  selecting  the  individual 
responsible  for  responding  to  a  request 
for  information  about  drug  samples  of 
that  individual's  name,  business 
address,  and  telephone  number." 

66.  One  comment  sought  clarification 
on  whether  the  information  required  by 
this  section  is  "for  a  regulatory  agency 
and  PDMA  information  or  information 
for  a  potential  customer-doctor  or 
patient. " 

FDA  clarifies  that  the  information 
required  by  this  section  is  to  facilitate 


requests  for  drug  sample  information  bv 
FDA  and  Federal,  State:  and  local 
regulatory  and  law  enforcement 
officials. 

8.  Sample  Lot  or  Control  Numbers: 
Labeling  of  Sample  Units 

a.  Section  203.3B(a).  Proposed 
§  203.38(a)  stated:  "The  manufacturer  or 
authorized  distributor  of  record  of  a 
drug  sample  shall  include  in  the 
labeling  of  the  drug  sample  and  the 
label  of  the  sample  unit  an  identifying 
lot  or  control  number  that  will  permit 
the  tracking  of  the  distribution  of  each 
drug  sample  unit." 

67.  Two  comments  stated  that  the 
statement  "identifying  lot  or  control 
number  that  will  permit  the  tracking  of 
the  distribution  of  each  drug  sample 
unit"  could  be  interpreted  to  mean  that 
each  drug  sample  unit  would  require  its 
own  identifying  number.  The  comments 
requested  that  the  agency  clarify  that 
tracking  is  required  only  of  lots,  not  of 
sample  units. 

FDA  clarifies  that  the  section  is 
intended  to  require  only  the  tracking  of 
sample  units  by  the  lot  from  which  they 
came,  and  does  not  require  that  each 
sample  unit  receive  its  own  identifying 
number. 

68.  Several  comments  requested 
clarification  on  whether  the  lot  or 
control  number  is  required  to  appear 
only  on  the  external  packaging  of 
sample  units  or  on  all  labeling  as 
defined  in  21  CFR  part  201.  including 
inserts  and  circulars.  Several  comments 
objected  to  the  latter  interpretation  on 
the  grounds  that  such  a  requirement 
would  be  costly  and  would  not  aid  in 
the  prevention  of  drug  diversion.  One 
comment,  for  example,  stated  that 
package  inserts  would  probably  be 
discarded  by  individuals  engaged  in 
diversion.  Several  comments  stated  that 
inserts  are  currently  not  lot-specific  and 
that  customizing  inserts  to  lots  would  be 
extremely  expensive.  One  comment 
stated  that  requiring  lot  numbers  on 
package  inserts  would  not  benefit  recall 
procedures. 

The  section  as  proposed  would 
require  lot  or  control  numbers  to  appear 
both  on  sample  unit  labels  and  on  other 
drug  sample  labeling.  Inserts  and 
circulars  are  labeling  as  defined  in 
section  201(m)  of  the  act.  However,  the 
agency  agrees  with  the  comments  that 
requiring  lot  or  control  numbers  to 
appear  on  package  inserts,  circulars,  or 
similar  labeling  is  not  necessary.  The 
section  has  been  revised  to  require  that 
the  lot  or  control  number  appear  only 
on  the  label  of  the  sample  unit  itself, 
and  on  the  outside  container  or 
packaging  of  the  sample  unit,  if  any,  in 


accordance  with  section  201  (k)  of  the 
act. 

b.  Section  203.38(cl.  Proposed 
§  203.38(c)  slated,  in  relevant  part,  that 
"each  sample  unit  shall  bear  a  label  that 
clearly  denotes  its  status  as  a  drug 
sample,  e.g.,  'sample.'  "not  for  sale.' 
'professional  courtesy  package.'" 

In  the  preamble  to  the  proposed  rule 
(59  FR  11842  at  11855),  the  agency 
identified  "starter  packs"  as 
prescription  drug  products  distributed 
without  charge  by  manufacturers  or 
distributors  to  pharmacists  with  the 
intent  that  pharmacists  place  the  drugs 
in  stock  and  sell  them  at  retail.  The 
agency  stated  that  starter  packs  are 
intended  for  sale  and  therefore  do  not 
meet  the  statutory  definition  of  a  drug 
sample.  Since  the  publication  of  the 
proposed  regulations,  the  agency  has 
become  aware  of  the  use  of  the  terms 
"starter."  "starter  samples,"  and 
"patient  starter  pack"  to  refer  to  drug 
sample  units.  Because  the  agency  does 
not  consider  starter  packs  (as  described 
previously)  to  be  drug  samples,  the  use 
of  the  term  "starter"  on  drug  sample 
labeling  is  inappropriate  and  should  not 
be  used. 

69.  One  comment  stated  that  the 
proposed  requirement  goes  beyond  the 
intent  of  Congress  in  PDMA  and  that  it 
would  not  deter  diversion  because  the 
contents  may  be  removed  from  the  drug 
package. 

Designating  a  sample  unit  as  a  sample 
is  the  only  way  to  distinguish  drug 
products  manufactured  for  sale  from 
drug  samples.  Because  Congress 
prohibited  the  sale,  purchase,  or  trade  of 
drug  samples,  or  the  distribution  of 
samples  in  a  manner  that  is  inconsistent 
with  section  503  of  the  act,  the 
requirement  clearly  is  consistent  with 
and  furthers  legislative  intent.  Although 
the  requirement  does  not  provide  a 
foolproof  method  of  preventing 
diversion,  the  requirement  will  help 
deter  sample  diversion  by  denying 
diverters  a  market-ready  product. 

70.  One  comment  recommended,  as 
an  alternative  to  isolating  a 
manufacturing  run  of  labels,  that 
manufacturers  be  permitted  to  use 
adhesive  stickers  that  could  be  placed 
on  the  outside  containers  of  sample 
units  otherwise  labeled  for  retail. 

The  agency  will  not  object  to  the  use 
of  stickers  provided  that  a  sticker  is 
applied  to  both  the  label  of  the  sample 
unit  and  the  outside  container  or 
packaging  of  the  .sample  unit,  if  any,  in 
accordance  with  §  203.38(a).  However, 
to  avoid  giving  diverters  a  market-ready 
product,  any  stickers  should  be  difficult 
to  remove  and  their  removal  should  be 
evident.  The  agency  recommends  mote 
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durable  methods  of  identifying  a  sample 
product,  such  as  overprinting. 

71.  Several  comments  opposed  the 
requirement  in  proposed  §  203.38(c)  on 
the  grounds  that  it  would  entail  too 
much  expense. 

It  is  the  agency's  experience  that  the 
packaging  of  sample  units  currently 
used  by  the  majority  of  manufacturers 
already  identifies  the  units  as  samples 
through  the  use  of  terminology  such  as 
"not  for  sale"  or  "professionai  use 
only."  Such  wording  meets  the  intent  of 
this  section.  Moreover,  as  discussed 
under  the  previous  comment, 
manufacturers  may  place  an  adhesive 
sticker  on  the  label  of  a  retail  unit  and 
on  the  outside  container  or  package  of 
the  unit,  if  any.  designating  the  retail 
unit  as  a  sample.  Therefore,  the  agency 
is  unconvinced  that  this  requirement 
would  impose  a  financial  hardship  on 
the  majority  of  manufacturers. 

72.  One  comment  objected  to  the 
proposed  rule  as  il  relates  to  the 
distribution  of  radiopharmaceutical 
samples.  The  comment  stated  that 
prohibiting  manufacturers  from 
supplying  radiopharmaceutical  samples 
in  retail  packages  would  be  unduly 
burdensome  because  of  the  small 
numbers  of  such  samples  that  are 
distributed.  The  comment 
recommended  that 

radiopharmaceuticals  be  exempt  from 
the  requirement. 

As  discussed  previously, 
manufacturers  may  place  an  adhesive 
sticker  on  the  label  of  a  retail  unit  and 
on  the  outside  container  or  package  of 
the  unit,  if  any.  designating  it  as  a 
sample.  The  agency  believes  that  this  is 
sufficient  to  address  the  concerns  raised 
by  the  comment  and  declines  to  create 
the  requested  exemption. 

73.  One  comment  stated  that  the 
increased  costs  associated  with  the 
labeling  requirement  would  affect  the 
ability  of  manufacturers  to  provide 
drugs  fi^e  of  charge  to  indigent  patients. 

As  discussed  in  the  proposal  (59  FR 
11842  at  11855),  there  are  some 
circumstances  in  which  prescription 
drugs  that  are  provided  ftee  of  charge 
will  not  be  considered  samples  under 
section  503(c)(1)  of  the  act  and 
§  203. 3(i).  The  example  given  was  of 
prescription  drugs  provided  at  no 
charge  to  licensed  practitioners  for  the 
treatment  of  indigent  patients  where  the 
main  object  is  to  ensure  that  patients  in 
need  of  prescription  drugs  have  access 
to  them  (whatever  their  financial 
circumstances)  and  not  to  promote  the 
drugs.  According  to  information 
available  to  the  agency,  these 
manufacturer-sponsored  indigent 
patient  programs  generally  include 
appropriate  controls,  documentation. 


and  verification  of  the  distribution  and 
use  of  these  products.  Therefore,  such 
drugs  would  ordinarily  not  be  required 
to  be  labeled  in  accordance  with 
S  203.38(c).  Moreover,  even  where  drugs 
are  distributed  for  a  promotional 
purpose  and  §  203.38(c)  applies,  the 
agency  does  not  believe,  for  the  reasons 
discussed  in  response  to  comment  71. 
that  the  labeling  requirement  will 
impose  a  financial  burden  large  enough 
to  affect  the  ability  of  manufacturers  to 
provide  drugs  free  of  charge  to  indigent 
patients. 

74.  One  comment  requested  a  3- 
month  grace  period  after  the  effective 
date  of  the  regulations  in  which 

non  labeled  sample  units  already  in  the 
possession  of  manufacturers  could  be 
used. 

As  discussed  in  section  II. K  of  this 
document,  the  agency  has  determined 
that  the  provisions  in  the  final  rule  will 
not  become  effective  until  1  year  after 
the  dale  of  publication  of  the  final  rule 
in  the  Federal  Register.  Thus,  the 
agency'  believes  that  manufacturers  and 
authorized  distributors  will  have  ample 
lime  from  the  publication  of  the  final 
rule  to  its  effective  date  to  come  into 
compliance. 

75.  One  comment  recommended  that 
the  proposed  regulation  be  rewritten  to 
require  that  a  drug  sample  label  include 
the  terms  "sample"  or  "professional 
sample  "  and  to  allow,  in  addition  to 
these  terms,  such  terms  as  "not  for  sale" 
or  "professional  courtesy  package." 

The  wording  used  in  proposed 
§  203.38(c)  was  intended  to  be 
illustrative  only.  Any  words  that  clearly 
designate  a  sample  unit  as  a  sample  may 
be  used.  As  discussed  previously,  the 
term  "starter"  does  not  designate  a 
sample  unit  as  a  sample,  and  should  not 
be  used. 

9.  Retail  Pharmacies  and  Drug  Samples 

In  the  preamble  to  the  proposal  (59  FR 
11842  at  11853),  the  agency  explained 
that  by  limiting  the  distribution  of 
samples  to  licensed  practitioners  and  to 
hospitals  or  health  care  entity 
pharmacies  at  the  request  of  a  licensed 
practitioner,  but  not  to  retail 
pharmacies.  Congress  clearly  expressed 
its  intent  to  not  allow  the  distribution  of 
samples  to  retail  pharmacies.  Under 
proposed  §  203.40.  the  presence  in  a 
retail  pharmacy  of  any  drug  sample 
would  have  been  considered  evidence 
that  the  drug  sample  was  obtained  by 
the  retail  pharmacy  in  violation  of 
section  503(c)(] )  of  the  act. 

76.  One  comment  opposed  proposed 
§  203.40,  stating  that  "there  is  no 
statutory  or  evidentiary  basis  for 
creating  this  presumption  "  The 
comment  also  stated  that  FDA,  as  a 


Federal  agency,  lacks  the  authority  to 
shift  the  hinxlen  of  proof  in  an 
enforcement  proceeding. 

The  agenc5'  has  decided  to  withdraw 
proposed  §  203.40  from  the  final  rule. 
However,  the  agency  continues  to 
interpret  the  act  to  prohibit  the 
distribution  of  drug  samples  by  a 
manufacturer  or  distributor  to  a  retail 
pharmacy  and  the  receipl  of  a  drug 
.sample  by  a  retail  pharmacy  bom  any 
person  Moreover,  the  agency  believes 
that  111"  presence  of  drug  samples  in  a 
retail  pharmacy  is  probative  that 
samples  are  beir^^  sold,  purchased, 
traded,  or  distributed  in  violation  of  the 
act.  Therefore,  the  agency  may 
jnve.si  igate  the  presence  of  drug  samples 
in  a  retail  pharmacy  to  determine  if 
other  violations  warranting  enforcement 
action  exist. 

77.  Three  comments  objected  to  the       *t>. 
prohibition  on  the  distribution  of  drug 
samples  to  or  the  receipl  of  drug 
samples  by  retail  pharmacies.  Two 
comments  staled  that  the  prohibition 
would  prevent  pharmacists  from 
providing  drug  counseling  to  patients. 
One  comment  stated  that  counseling  is 
important  because  physicians  are  not 
accustomed  to  counseling  patients  to 
whom  they  give  drugs  Another 
comment  as.serted  that  pharmacist- 
patient  counseling  improves  compliance 
with  drug  therapy  and  reduces  overall 
health  care  costs.  Two  comments  stated 
that  retail  pharmacies  should  be 
allowed  to  store  and  dispense  samples 
at  the  direction  of  a  physician  because 
pharmacies  are  designed  for  drug 
storage  and  physicians'  offices  are  not. 

The  agency  recognizes  that  proper 
storage  and  handling  of  prescription 
drugs  and  adequate  counseling  in 
connection  with  prescription  drug  use 
are  important  concerns.  However,  the 
agency  believes  that  both  of  these  goals 
can  and  must  be  accomplished  within 
the  system  of  sample  distribution 
established  by  Congress  in  PDMA.  As 
discussed  previously,  under  this  system, 
drug  samples  may  not  be  distributed  to 
retail  pharmacies  and  retail  pharmacies 
may  not  receive  such  samples. 

78.  One  comment  objected  to  the  fact 
that  physicians  are  not  permitted  to  give 
samples  to  or  to  request  that  samples  be 
sent  to  a  retail  pharmacy,  although  they 
are  expressly  permitted  to  request  that 
samples  be  sent  to  hospital  or  health 
care  entity  pharmacies.  The  comment 
argued  that,  except  in  two  States,  all 
pharmacists  receive  the  same  type  of 
license  regardless  of  practice  setting. 
The  comment  also  stated  that  all 
pharmacists,  regardless  of  practice 
setting,  indepondentiy  dispense  drugs  to 
patients  in  accordance  with  a  written 
prescription.  The  comment 
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recommended  either  that  all  types  of 
pharmacies  should  be  permitted  lo 
receive  samples  at  the  direction  of  a 
licensed  practitioner  or  none  should  be 
permitted. 

The  agency  declines  to  follow  the 
recommendation  of  the  comment. 
PDMA  expressly  provided  that  hospital 
or  health  care  entity  pharmacies  may 
provide  drug  samples  to  patients  at  the 
direction  of  a  licensed  practitioner. 
Moreover.  PDMA  provided  that 
manufacturers  and  authorized 
distributors  of  record  may  distribute 
drug  samples  to  hospital  or  health  caro 
entity  pharmacies  at  the  request  of  a 
licensed  practitioner.  Thus.  Congress 
clearly  expressed  its  intent  to  allow 
hospital  or  health  care  entity 
pharmacies  to  receive  and  dispense 
drug  samples.  No  such  intent  is  evident 
with  respect  to  retail  pharmacies. 

79.  One  comment  stated  that  not 
permitting  retail  pharmacies  to  store 
and  to  dispense  samples  at  the  direction 
of  a  physician  is  inconsistent  with 
agency  policy,  as  expressed  in  the 
preamble  to  the  proposal,  allowing 
distribution  of  prescription  drugs 
through  retail  pharmacies  to  indigent 
patients. 

The  proposal  (59  FR  11842  at  11855) 
did  not  address  dispensing  prescription 
drugs  to  indigent  patients  through  retail 
pharmacies.  It  discussed  the 
circumstances  whereby  manufecturers 
ma^  arrangements  to  provide 
prescription  drugs  to  licensed 
practitioners  to  prescribe  and  dispense 
at  no  cost  or  at  reduced  cost  to  indigent 
patients  of  those  practitioners.  As 
previously  stated,  such  drugs  will 
ordinarily  not  be  considered  samples. 
Therefore,  a  licensed  practitioner  may 
direct  such  drugs  to  be  distributed  to 
and  dispensed  by  a  retail  pharmacy. 

10.  Permissible  Uses  of  Drug  Samples  by 
Licensed  Practitioners 

In  the  preamble  to  the  proposal  (59  FR 
11842  at  11852).  the  agency  described 
the  permissible  uses  of  drug  samples  by 
licensed  practitioners  by  stating: 

FDA  advises  IhaT  PDMA  and  this  proposed 
rule  would  permit  a  licensed  practitioner  to; 
(11  Dispense  the  drug  .sample  as  set  fortti  in 
section  503ld)(])  oitho  act:  (21  donate  the 
drug  sample  to  a  charitable  institution  as 
provided  for  in  proposed  §203.30:  (3)  return 
lliH  drug  sample  lo  the  manufacturer  or 
distributor:  or  [A]  destroy  the  drug  sample. 

80.  One  comment  requested  that  the 
proposed  rule  be  revised  to  permit  a 
licensed  practitioner  to  give  drug 
samples  to  a  requesting  manufacturer 
for  stability  testing  and  other  quality 
testing.  The  comment  stated  that  a 
manufacturer  should  he  allowed  to 
request  and  retrieve  both  its  own 
samples  and  the  samples  of  other 


manufacturers  for  this  purpose. 
According  to  the  conunent.  allowing 
manufacturers  to  retrieve  samples  for 
testing  would  further  the  purposes  of 
PDMA  legislation  by  ensuring  that  drug 
samples  in  the  possession  of  licensed 
practitioners  are  safe  and  effective.  The 
comment  stated  that,  under  the 
proposed  rule,  there  are  no  regulatory 
controls  on  the  handling  and  storage  of 
drugs  in  the  possession  of  licensed 
practitioners.  The  conunent  stated  that 
by  obtaining  and  analyzing  drug 
samples  that  have  been  stored  in 
practitioners'  offices  under  actual 
conditions  of  use.  manufacturers  will  be 
able  to  improve  packaging  design  lo 
ensure  the  stability  of  drug  samples.  The 
comment  also  stated  that  allowing 
manufacturers  to  obtain  and  analyze 
samples  "raises  minimal,  if  not 
nonexistent,  risk  of  samples  being 
diverted  into  secondary  commerce." 

As  stated  in  the  proposal,  the  agency's 
policy  is  to  permit  licensed  practitioners 
to  retimi  drug  samples  to  the 
manufacturer  or  distributor  from  which 
they  were  obtained.  Although  the 
agency  had  originally  only  considered 
the  scenario  in  which  the  licensed 
practitioner  would  initiate  such  returns, 
the  agency  clarifies  that  a  request  by  a 
manufacturer  lo  a  practitioner  for  return 
of  its  ovim  samples  for  stability  testing 
or  other  analysis  would  be  permissible. 

The  agency  does  not  believe, 
however,  that  it  is  permissible  under 
PDMA  for  licensed  practitioners  to 
distribute  drug  samples  to 
manufacturers  or  authorized  distributors 
who  did  not  supply  them.  The  agency 
believes  that  such  distribution  would 
serve  no  legitimate  purpose  and  would 
imnecessarily  increase  the  risk  of 
sample  diversion.  The  agency  is  not 
persuaded  that  manufacturers  would 
expend  the  time  and  resources 
necessary  to  perform  stability  and 
quality  testing  on  other  manufacturers' 
samples.  Moreover,  even  if  such  testing 
were  performed,  it  is  unlikely  that  the 
results  of  such  testing  would  be  shared 
with  the  manufacturer  of  the  sample. 
Thus,  the  sample  quality  would  not  be 
improved  by  allowing  manufacturers  to 
retrieve  other  manufacturers'  samples. 
Finally,  the  agency  believes  that  a  risk 
of  diversion  does  exist  with  such 
distribution  and  that  the  risk  is  not 
offset  by  any  appreciable  health  benefit. 

11.  Drug  Sample  Status  of  Free 
Distributions 

In  the  preamble  to  the  proposed  rule 
(59  FR  11842  at  11855),  the  agency 
stated  that  because  starter  packs  are 
intended  to  be  sold,  they  are  not 
samples  and  thus  the  sample 
distribution  requirements  do  not  apply 


to  them.  The  agency  cautioned, 
however,  that  because  starter  packs 
provide  opportunities  for  diversion 
similar  to  those  presented  by  drug 
samples,  manufacturers  and  distributors 
should  establish  and  maintain 
accounting,  audit,  and  securit\'  systems 
for  starter  packs  to  guard  against 
diversion. 

81.  One  comment  supported  the 
agency's  position  on  starter  packs, 
stating:  "We  applaud  the  FDA  for 
clearing  up  misunderstandings  about 
the  difference  between  samples  and 
starter  packs."  Another  comment  agreed 
with  the  agency's  position,  but  stated 
that  the  cautionary  language  used  by  the 
agency  in  connection  with  starter  packs 
implicitly  regulates  them  as  samples. 
The  comment  recommended  that  the 
proposed  regulations  be  revised  to 
include  a  definition  of  starter  pack 
indicating  that  it  is  not  a  sample  and  to 
allow  manufacturers  lo  decide  how  to 
monitor  the  distribution  of  starter  packs. 

As  noted  previously,  the  agency  has 
concluded  that  starter  packs  do  not  meet 
the  statuton,'  definition  of  a  drug  sample 
and  thus  are  not  subjeci  to  PDMA 
requirements  for  sample  distribution. 
This  determination  is  consistent  with 
the  definition  of  "drug  sample"  in  the 
act  and  final  regulations  and  need  not 
be  codified.  The  agency  also  clarifies 
that  manufacturers  are  not  required  to 
follow  the  agency's  recommendations 
for  monitoring  the  distribution  of  starter 
packs.  However,  because  of  the 
potential  for  diversion  of  these 
products,  the  agency  continues  to 
recommend  that  their  distribution  be 
monitored  in  a  manner  designed  to 
prevent  and  detect  diversion. 

82.  One  comment  .sought  clarification 
of  whether  specific  distributions  of 
prescription  drugs  to  indigent  patients 
through  retail  pharmacies  would 
constitute  a  sample  or  nonsample 
transaction.  In  the  scenario  presented  by 
the  comment,  the  patient  would  present 
a  prescription  and  a  "prescription  drug 
card"  to  the  retail  pharmacist,  who 
would  fill  the  prescription  from  a  stock 
bottle  and  be  reimbursed  for  the  cost  of 
the  drug  and  patient  counseling  services 
through  a  "pharmacy  benefits 
company."  The  comment  stated  that  the 
manufacturer  would  have  a  contract 
with  the  pharmacy  benefits  company  to 
handle  all  transactions  for  a  drug  under 
the  manufacturer's  indigent  drug 
program. 

The  agency  advises  that  the 
prescription  drug  dispensed  in  the 
scenario  presented  by  the  comment 
would  not  be  considered  a  sample  for 
purposes  of  PDMA  because  the  drug 
product  comes  from  the  stock  of  the 


Federal  Register/Vol.  64.  No.  232/Friday,  December  3,  1999/Rules  and  Regulations  67745 


retail  pharmacy  and  is  intended  to  be 
sold. 

83.  One  comment  requested  that  the 
agency  recognize  .that  drugs  distributed 
to  a  physician  for  use  by  the  physician's 
family  are  not  samples.  According  to  the 
comment,  such  drugs  should  not  be 
considered  samples  becau.se  they  are  not 
intended  to  promote  the  drug. 

The  agency  believes  that  (listributions 
of  free  prescription  drugs  to  a  physician 
for  use  by  his  family  do  constitute 
samples  because  they  are  intended  to 
promote  the  marketing  of  a  drug.  A 
licensed  practitioner  is  clearly 
benefitted  by  the  provision  of  free  drugs 
for  personal  or  family  use.  The  agency 
believes  that  the  benefit  conferred  on  a 
practitioner  in  this  manner  by  a 
manufacturer  or  authorized  distributor 
is  clearly  intended  to  influence  the 
physician's  decisionmaking  process 
about  what  drugs  to  prescribe  for 
patients  in  the  hiture  and  is  therefore 
intended  to  promote  the  sale  of  the 
drug. 

12.  Bid  and  Commercial  Samples 

In  the  preamble  to  the  proposal  (59  FR 
11842  at  1 1856),  the  agency  discussed 
"bid"  and  "commercial"  samples.  The 
agency  stated  that  these  include 
specimens  of  bulk  drug  ingredients, 
precursor  specimens,  or  finished  dosage 
forms  that  are  distributed  to  a 
manufacturer  in  limited  quantities  for 
testing  and  evaluation  purposes.  As 
noted  by  the  agencA'.  specimens  of  bulk 
drug  ingredients  may  be  used  by 
manufacturers  to  determine  whether  the 
bulk  drug  is  compatible  with  the 
manufacturer's  production  equipment 
or  suitable  for  use  in  formulating  drug 
products.  Finished  dosage  forms  may  be 
used  by  repackers  to  determine  if  they 
are  suitable  for  use  with  various 
packaging  materials  and  equipment 
Citing  the  definition  of  drug  sample  in 
section  5Q3(c)(l )  of  the  act  and  proposed 
§  203. 3(i).  the  agency  stated  that. 
becau.se  of  the  statutory'  language  and 
the  threat  of  diversion,  persons  who 
distribute  bid  or  commercial  samples 
should  follow  the  requirements  for 
sample  distribution  set  forth  in  the  act 
and  the  proposal. 

84.  One  comment  asked  if  the  agency 
intended  for  manufacturers  providing 
materials  for  stability  trials  or  for 
validation  studies  to  follow  sample 
distribution  requirements.  The  comment 
also  sought  guidance  on  which 
distributions  of  prescription  drugs 
would  be  covered  by  the  terms  "bid" 
and  "commercial"  samples. 

The  agency  clarifies  that  the  terms 
"bid  "  and  "commercial"  samples,  as 
used  by  the  agency  in  the  proposal  and 
in  the  final  rule,  refer  to  distributions  of 


bulk  drug  substances  or  finished  dosage 
forms  by  a  manufacturer  or  distributor 
to  a  manufacturer  at  no  cost  for  testing 
and  evaluation  purposes.  Such 
distributions  would  include  free 
distributions  of  bulk  drug  substances  to 
conduct  stability,  validation,  or 
charecterization  studies,  or  for  other 
purposes  related  to  testing  and 
evaluation  of  the  bulk  drug  substance. 
Such  distributions  would  also  include 
the  free  distribution  of  a  limited 
quantity  of  a  finished  dosage  form  to  a 
repackager  for  testing  with  the 
repackager's  packaging  equipment.  As 
discussed  in  comment  85.  the  agency 
has  determined  that  distributions  of  bid 
and  commercial  samples  are  not  subject 
lo  requirements  for  sample  distribution 
under  PDMA  or  the  final  rule. 

85.  Several  comments  objected  lo 
subjecting  bid  and  commercial  samples 
to  the  same  requirements  as  prescription 
drug  samples  on  the  grounds  that  bid 
and  commercial  samples  are  not 
intended  to  promote  the  sale  of  a  drug 
and  thus  are  not  drug  samples.  Two 
comments  stated  that  adhering  to  drug 
sample  distribution  requirements  for  bid 
and  commercial  samples  would  be 
btirdensome  to  small  companies  and 
drug  manufacturers  such  as  repackers 
that  do  not  have  licensed  practitioners 
on  their  staff.  One  of  these  comments 
stated  that  the  burden  would  not  be 
offset  by  any  appreciable  public  health 
benefit.  Several  comments  staled  that 
the  likelihood  of  diversion  of 
commercial  or  bid  samples  is  extremely 
small.  Another  comment  stated  that  the 
potential  for  diversion  of  bid  and 
commercial  samples  asserted  by  the 
agency  is  unsupported  in  either  the 
congressional  or  administrative  record. 
Several  comments  recommended 
applying  e.xisting  recordkeeping 
requirements  for  prescription  drugs  to 
bid  and  commercial  samples. 

Although  bid  and  commercial 
samples  arguably  meet  the  literal 
definition  of  a  drug  sample  under 
section  503(c)(1)  of  the  act.  the  agency 
believes  that  application  of  the  statutory" 
requirements  for  drug  sample 
distribution  to  such  drugs  would  be 
inconsistent  with  congressional  intent 
In  PDMA's  legislative  history.  Congress 
stated  that  "pharmaceutical 
manufacturers  and  distributors  have  a 
long-established  practice  of  providing 
samples  of  their  prescription  drugs  lo 
physicians  and  other  practitioners 
licensed  to  prescribe  such  drugs  who.  in 
turn,  provide  them  to  their  patients.  The 
ostensible  purpose  is  to  acquaint  the 
practitioner  with  the  therapeutic  value 
of  the  medication  and  thus  encourage 
the  written  prescription  of  the  drug. " 
(See  H.  Rept.  100-76  at  p.  12.)  Because 


bid  and  commercial  samples  are  not 
provided  to  practitioners  or  their 
patients,  the  agency  believes  that 
Congress  did  not  intend  the  drug  sample 
provisions  of  PDMA  to  apply  to  them 
Therefore,  the  agency  is  no  longer 
recommending  thai  the  sample 
distribution  requirement.^  in  PDMA  and 
the  final  rule  be  followed  for  bid  and 
commercial  samples.  However,  because 
the  potential  for  divertion  exists,  the 
agenc)'  recommends  that  manufacturers 
and  distributors  monitor  their  bid  and 
commercial  sample  distribution  to 
prevent  and  detect  diversion. 

F.  Application  of  PDMA  to  Bulk 
Pharmaceutical  Chemicals 

In  the  preamble  to  the  proposal  (59  FR 
1 1842  at  1 1843).  the  agenc>'  concluded 
that  bulk  drug  substances  that  are 
subject  to  section  503(b)  of  Ihe  act  (i.e.. 
prescription)  are  covered  under  PDMA. 

86.  One  comment  objected  to  the 
application  of  any  portion  of  PDMA. 
including  the  sample  distribution 
requirements  and  wholesale  tlistribulion 
requirements,  to  bulk  pharmaceutical 
chemicals  (BPC's).  The  comment  argued 
that  PDMA  was  intended  by  Congress  to 
apply  to  finished  dosage  forms  onlv  and 
that  the  proposed  regulations  cannot  be 
practically  applied  to  BPC's.  The 
comment  staled  that  the  legislative 
histor}"  of  PDMA  indicates  that  Congress 
was  concerned  with  the  effects  of 
diversion  on  consumers  and  that,  since 
BPC's  are  not  sold  lo  consumers. 
Congress  did  not  intend  for  the  act  lo 
apply  to  them.  The  comment  also  stated 
that  BPC's  were  not  mentioned  by 
Congress  in  either  PDMA  or  ils 
legislative  histor>'  and  the  absence  of 
legislative  reference  lo  BPC's  indicates 
that  Congress  did  not  even  consider 
including  BPC's  under  PDMA  The 
comment  argued  that  this  reasoning  is 
consistent  with  the  agency's  decision  to 
exclude  blood  and  blood  components 
from  wholesale  distribution 
requirements  in  PDMA. 

"The  comment  also  said  that  the 
proposed  regulations  dealing  with 
wholesale  distribution  and  drug 
samples  cannot  be  pratHically  applied  to 
BPC's.  The  comment  stated,  for 
example,  that  the  proposed  sample 
regulations  would  not  allow  a  BPC 
manufacturer  to  fiirnish  a  finished 
dosage  form  manufacturer  with  BPC 
samples  because  a  manufacturer  is 
prohibited  from  distributing  drug 
samples  to  anyone  other  than  a  licensed 
practitioner  or  a  hospital  or  health  care 
entity  pharmacy  designated  by  a 
licensed  practitioner.  The  comment  said 
that  BPC  manufacturers  could  not 
comply  with  wholesale  licensing 
requirements  in  part  205  because  BPC's 
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are  distributed  in  an  ontirely  different 
way  than  other  prescription  drugs.  The 
comment  recommended  that  if  BPC's 
are  to  be  included  under  PDMA,  the 
proposed  regulations  should  be  revised 
to  "include  regulations  specific  to  and 
appropriate  to  BPC's  that  address  the 
problems  of  diversion  and 
counterfeiting." 

The  preamble  to  the  proposed 
regulations  (59  FR  11843)  discussed  the 
applicability  of  PDMA  not  to  BPC's.  but 
to  bulk  drug  substances  (BBS's).  As 
discussed  in  section  II  of  this  document, 
the  definitipn  of  bulk  drug  substance 
used  in  the  final  rule  includes  only 
those  substances  that  become  active 
ingredients  when  used  in  the 
manufacturing,  processing,  or  packaging 
of  a  drug.  It  is  the  agency's 
understanding  that  the  term  BPC.  as 
used  in  the  comment,  includes 
substances  that  do  not  become  active 
ingredients  when  used  in  the 
manufacturing,  processing,  or  packaging 
of  a  drug  (i.e.,  substances  that  are  not 
pharmacologically  active,  do  not  furnish 
direct  effect  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease,  and  do  not  affect  the  structure 
or  any  function  of  the  body  of  humans) 
and  thus  are  not  bulk  drug  substances. 

The  statutory  language  of  PDMA 
makes  it  applicable  to  all  drugs  (as 
defined  under  section  201(g)(1)  of  the 
act)  that  are  subject  to  section  503(b)(1) 
of  the  act.  Although  components  of 
finished  drug  products  that  are  not  bulk 
drug  substances  may  meet  the  statutory 
definition  of  a  drug  under  section 
201(g)(1)(D)  of  the  act.  such  materials 
are  not  prescription  drugs  as  described 
under  section  503(b)(1)  of  the  act. 
Accordingly,  non-BDS  components  of 
fini.shed  drug  products  are  not  subject  to 
PDMA  requirements  (e.g..  drug  sample 
or  wholesale  drug  distribution).  In 
addition,  as  discussed  under  the 
preceding  comment,  the  drug  sample 
distribution  requirements  of  PDMA  do 
not  apply  to  specimens  of  BDS's 
provided  to  finished  dosage  form 
manufacturers  for  testing  and  evaluation 
purposes. 

The  agency  disagrees,  however,  that 
PDMA  was  not  intended  by  Congress  to 
apply  to  prescription  BDS's  or  that  the 
distribution  of  prescription  BDS's  is  so 
different  than  that  of  finished  dosage 
forms  that  the  wholesale  distribution 
requirements  of  PDMA  caimot  be 
practically  applied  to  BDS's.  As  noted 
previously,  the  statutory  language  of 
PDMA  makes  it  applicable  to  all  drugs 
subject  to  section  503(b)(1)  of  the  act.  A 
BDS  that  is  intended  to  furnish 
pharmacological  activity  or  other  direct 
effect  when  it  becomes  a  finished 
dosage  form  that  is  a  prescription  drug 


necessarily  falls  within  the  scope  of 
section  503(b)(1)  of  die  act.  Thus,  on  its 
face  PDMA  applies  to  prescription 
BDS's.  Although  Congress  did  not 
specifically  refer  to  BDS's  in  the 
legislative  history  of  PDMA.  it  also  did 
not  specifically  refer  to  finished  dosage 
forms  or  otherwise  indicate  that  the 
scope  of  PDMA  is  limited  to  finished 
dosage  forms.  Moreover,  the  agency 
disagrees  with  the  assertion  that  because 
prescription  BDS's  are  not  sold  to 
consumers  Congress  did  not  intend  for 
PDMA  to  apply  to  them.  Prescription 
BDS's  are  used  as  components  of 
prescription  drug  products  that  are  sold 
to  consumers,  and  clearly  any  practices 
that  adversely  impact  upon  the  quality 
of  prescription  BDS's  could  ultimately 
harm  consumers.  Thus,  the  agency 
believes  that  PDMA  was  intended  by 
Congress  to  apply  to  prescription  BDS's. 

The  agency  also  believes  that  the 
wholesale  distribution  provisions  of 
PDMA  should  and  must  be  applied  to 
prescription  BDS's.  Prescription  BDS's 
are  distributed  from  the  manufacturer  of 
the  BDS  to  the  manufacturer  or 
compounder  of  the  finished  dosage  form 
of  the  drug.  That  process  of  distribution 
may  be  direct  or.  as  is  generally  the  case 
for  prescription  BDS's  manufactured  by 
a  foreign  manufacturer,  through  one  or 
more  brokers/wholesalers.  This  system 
of  distribution  meets  the  definition  of 
wholesale  distribution  under  section 
503(e)(4)(B)  of  the  act.  Moreover, 
because  this  system  of  distribution  may 
involve  several  transfers  of  the  bulk 
drug  substance  through  numerous 
parties  and  facilities  over  varying 
periods  of  time,  similar  concerns  exist 
with  BDS's  as  with  finished  dosage 
forms  regarding  the  personnel  and 
facilities  through  which  BDS's  are 
distributed  and  the  manner  in  which 
they  are  stored  and  handled. 
Accordingly,  manufacturers  and 
distributors  of  prescription  BDS's  that 
engage  in  wholesale  distribution  of 
these  substances  are  required,  under 
section  503(e)(2)(A)  of  the  act  and  part 
205,  to  be  State  licensed  wholesale 
distributors  and  to  meet  other 
requirements  for  wholesale  distribution 
of  prescription  drugs  under  PDMA  and 
the  agency's  regulations. 

Thus,  for  prescription  BDS's  imported 
into  the  United  Stales,  including  BDS's 
intended  for  pharmacy  compounding, 
the  person  responsible  for  the 
importation  of  such  BDS  is  engaged  in 
the  wholesale  distribution  of  a 
prescription  drug  and  must  be  State 
licensed  in  the  State  into  which  the 
prescription  BDS  is  imported  and  from 
which  distribution  of  such  BDS  occms. 
In  addition,  any  agent  or  wholesaler  that 
subsequendy  distributes  the  BDS  in 


interstate  commerce  must  be  licensed  by 
the  State  from  which  the  distribution 
occurs.  For  domestically  manufactured 
prescription  BDS's,  the  BDS 
manufactiu^r  must  be  licensed  by  the 
State  where  its  facilities  are  located. 
Agents  that  subsequently  distribute  the 
prescription  BDS  must  be  licensed  by 
the  State  from  which  the  distribution  of 
the  BDS  occurs. 

In  addition,  any  agent  or  distributor 
that  is  not  an  authorized  distributor  of 
record  must  provide  a  statement  of 
origin  before  distributing  the  BDS.  Thus, 
except  for  those  prescription  BDS 
distributors  that  have  a  written 
agreement  tvith  the  BDS  manufactiu^r 
to  distribute  the  manufacturer's 
products  for  a  period  of  time  or  for  a 
number  of  shipments,  prescription  BDS 
distributors  must  provide  a  statement  of 
origin  showing  all  prior  sales  and 
purchases  of  the  prescription  BDS  being 
distributed  and  the  names  and 
addresses  of  the  parties  to  such 
transactions.  Under  §  203.50(c)  of  Uie 
final  rule,  a  manufacturer  that  subjects 
a  prescription  BDS  to  any  additional 
manufacturing  processes  to  produce  a 
different  drug  is  not  required  to  provide 
to  a  purchaser  a  drug  origin  statement. 

G.  Application  of  PDMA  to 
Radiopharmaceuticals 

87.  One  comment  requested  that 
distributions  of  radiopharmaceuticals  be 
exempt  from  the  definition  of  wholesale 
distribution  in  proposed  §  203. 3(y)  and 
part  205  such  that  State  licensing  and 
drug  origin  statement  requirements 
would  be  inapplicable  to  these  drugs. 
The  comment  made  the  following  points 
about  radiopharmaceuticals:  (1) 
Radiopharmaceuticals  differ  from  other 
prescription  drugs  in  that  their 
radioactive  component  causes  them  to 
lose  clinical  effectiveness  within  a  few 
days  of  manufacture;  (2) 
radiopharmaceuticals  are  prepared  in 
small  quantities,  shipped  overnight,  and 
used  the  same  day  they  are  received:  (3) 
neither  manufacturers  nor  retailers  can 
have  inventory  of  these  drugs  for  longer 
than  a  couple  of  days:  (4)  the  unique 
properties  of  radiopharmaceuticals 
make  many  of  the  storage,  handling,  and 
accountabilitj'  considerations  of  part 
205  inapplicable:  (5)  regulation  by  FDA 
would  be  inappropriate  and  was  not 
intended  by  Congress  because  it  would 
duplicate  existing  regulations  by  several 
Federal.  State,  and  local  agencies;  (6) 
existing  regulations  cover  how 
radiopharmaceuticals  are  manufactured, 
packaged,  labeled,  stored,  shipped, 
used,  and  controlled:  and  (7) 
radiopharmacies  are  licensed  under 
State  retail  pharmacy  laws  that  impose 


Federal  Register /  Vol.  64.  No.  232 /Friday.  December  3.  1999 /Rules  and  Regulations  67747 


requirements  relating  to  facilities, 
security,  storage,  and  recordkeeping. 

The  agency  declines  to  adopt  the 
exclusions  recommended  by  the 
comment.  The  term  radioactive  drugs, 
as  defined  under  21  CFR  310.3(n), 
encompasses  both  radioactive  and 
nonradioactive  drug  products. 
Radioactive  drugs  include  drug 
products  derived  from  by-product 
materials  from  nuclear  reactors  (i.e.. 
radionuclide  generators).  c\'clotron- 
produced  products  (i.e..  Ga-67  Citrate. 
Tl-201  Chloride,  and  In-lU  Oxide),  and 
positron  emission  tomography  products 
(e.g..  Rubidium-82  and 
(ludeoxyglucose).  Nonradioactive 
reagent  kits  are  also  radioactive  drugs 
and  are  compounded  with  radioactive 
substances  by  radiopharmacies  or 
hospitals  to  make  the  final  drug 
product 

As  the  comment  points  out,  most 
radioactive  drugs  have  a  limited  shelf- 
life  which  requires  that  they  be 
distributed  in  a  different  manner  than 
many  prescription  drugs.  In  addition, 
certain  Federal  and  various  Slate 
requirements  for  shipping,  storage, 
handling,  and  recordkeeping  apply  to 
radioactive  drugs.  However,  as 
discussed  previously  in  conjunction 
with  medical  gases  and  the  comments 
on  bulk  drugs,  PDMA  applies  to  all 
prescription  drugs.  Therefore,  unless 
there  is  a  clear  indication  in  PDMA  or 
its  legislative  histor>'  that  Congress  did 
not  intend  for  PDMA  to  apply  to  a 
specific  class  of  drugs,  the  agency  does 
not  believe  that  it  is  appropriate  to 
exempt  the  class  from  PDMA 
requirements  and  restrictions.  Except 
for  the  factors  mentioned  above,  there  is 
no  indication  in  PDMA  or  its  legislative 
history  that  Congress  intended  that 
radioactive  drugs  be  treated  differendy 
than  other  types  of  prescription  drug 
products.  The  agency  does  not  believe 
that  these  factors,  by  themselves, 
indicate  a  clear  congressional  intent  to 
exempt  radioactive  drugs  from  PDMA  or 
to  exclude  radioactive  drugs  from 
specific  PDMA  requirements, 

H.  Wholesale  Distribution 

1,  Section  203.S0(a)  and  (a)(6) 

Proposed  $  203, 50(a)  and  (a)(6)  stated: 
*  *  *  Before  the  completion  of  any 
wholesale  distribution  by  a  wholesale 
distributor  of  a  prescription  drug  for  which 
the  seller  is  no!  an  authorized  distributor  of 
record  to  another  wholesale  distributor  or 
retail  pharmacy,  the  seller  shall  provide  to 
the  purchaser  a  statement  identifying  each 
prior  sale,  purchase,  or  trade  of  such  drug. 
This  idontifj'ing  statement  shall  include: 
'   •  '  The  business  name  and  address  of  all 
parlies  to  each  prior  transaction  involving  the 
drug,  starting  with  the  manufacturer  •    '    '. 


88.  One  comment  objected  to 
S  203.50(a)  and  (a)(6)  because  it  would 
require  an  unauthorized  distributor  to 
provide  information  about  all  prior 
sales,  purchases,  or  trades  of  the  drug, 
starting  with  the  manufacturer,  even  in 
cases  where  the  seller  from  whom  the 
distributor  received  the  drug  was  an 
authorized  distributor  of  record  and  did 
not  provide  any  pedigree  for  the  drug. 
The  comment  slated  that  "the  proposed 
regulation  would  make  it  impossible,  as 
a  practical  matter,  fur  authorized 
disfributors  to  sell  into  the 
Iprescriplion)  specialty  market  without 
proWding  a  pedigree,"  which  was  not 
intended  by  Congress  The  comment 
recommended  revising  the  proposed 
rule  to  require  thai  the  drug  origin 
statement  (i.e.,  the  "pedigree")  only  go 
back  to  the  last  authorized  distributor  of 
record. 

The  agency  declines  to  revise  the 
proposal  in  the  manner  suggested  by  the 
comment.  Section  503(e)(1)(A)  of  the  act 
requires  that,  prior  to  completion  of  a 
wholesale  distribution  of  a  prescription 
drug  by  a  person  who  is  not  the 
manufacturer  or  an  authorized 
distributor  of  the  drug,  a  statement  must 
be  provided  to  the  recipient  identif)'ing 
each  prior  sale,  purchase,  or  trade  of  the 
drug,  including  the  dale  of  the 
transaction  and  the  names  and 
addresses  of  all  parties  to  the 
transaction.  There  is  no  indication  in 
PDMA  that  Congress  intended  that  the 
statement  include  only  those  sales, 
purchases,  or  trades  since  the  drug  was 
last  handled  by  an  authorized 
distributor.  Thus,  an  unauthorized 
distributor  is  required  to  provide  a  full 
drug  origin  statement  in  accordance 
with  PDMA  and  the  final  rule  whether 
or  not  it  has  purchased  a  prescription 
drug  from  an  authorized  disfributor  of 
record.  Although  the  agency  encourages 
authorized  distributors  to  provide  a 
drug  origin  statement  to  unauthorized 
distributors,  they  are  not  required  to  do 
so  under  PDMA  or  the  final  rule. 

89.  In  the  preamble  to  the  proposal 
(59  FR  11842  at  11856  and  11857).  the 
agency  discussed  at  length  its  views  on 
the  use  of  ctxiing  that  represents 
required  information  on  the  drug  origin 
statement.  The  agency  stated  that,  since 
the  enactment  of  PDMA.  FDA's  position 
has  been  that  the  use  of  ctMJed 
statements  on  the  drug  origin  statement 
that  make  information  unintelligible  to 
purchasers  without  the  intervention  of  a 
third  party  to  decipher  the  code  (e.g., 
"diis  shipment  of  drugs  came  from 
unauthorized  distributor  RS47GS2273") 
does  not  pro\ide  purchasers  with  the 
information  that  Congress  intended  that 
they  receive.  Moreover,  the  PDA,  which 
amended  section  503(o)(l)  of  the  act  to 


require,  among  other  things,  that  the 
tlrug  pedigree  contain  the  "names  and 
addresses  of  all  parties  to  the 
transaction,"  made  clear  that  product 
source  codes  may  not  be  used  on  the 
drug  pedigree  as  a  substitute  for 
required  information. 

One  comment  supported  the  agency's 
position  on  the  use  of  ending.  The 
comment  stated  that  the  practice  of 
using  codes  places  a  large  burden  nn 
distributors  and  recommended  that  the 
agency  go  a  step  further  and  revise  the 
proposed  regulations  to  prohibit  the  use 
of  product  soiut;e  codes  on  drug  origin 
statements. 

The  agency  believes  that  its  position 
against  the  use  of  product  sourcsj  codes 
as  a  substitute  for  the  name  and  address 
of  buyers  or  sellers  in  drug  origin 
statements  was  adequately  adtlressed  in 
the  preamble  to  the  proposal  and 
restated  here.  Accordingly,  the  agency 
declines  to  codify  a  prohibition  on  the 
use  of  such  codes  in  the  final  regulation. 

2.  Section  203.50(b) 

The  agency  has  added  $  203.50(b)  to 
clarify  liiat  the  drug  origin  statement  is 
subject  to  the  revised  record  retention 
requirements  of  §  203.60(d)  and  must  be 
retained  by  all  wholesale  distributors 
involved  in  the  distribution  of  the  drug 
product,  whether  authorized  or 
unauthorized,  for  3  years.  The  agency  is 
providing  this  clarification  in  response 
to  niunerous  inquiries  thai  it  has 
received  since  the  proposed  rule  was 
published. 

3.  Section  203.S0(c) 

Proposed  *p  203.50(c)  slated:  "Each 
manufacturer  shall  maintain  at  the 
corporate  offices  a  current  written  list  of 
all  authorized  distributors  of  record." 
Proposed  §  203.50(c)(3)  staled:  "Each 
manufacturer  shall  make  its  list  of 
authorized  distributors  of  record 
available  on  request  to  the  public  for 
inspeirtion  or  copying.  A  manufacturer 
may  impose  reasonable  copying  charges 
for  such  requests  from  members  of  the 
public." 

90.  One  comment  recommended  that 
the  list  of  distributors  could  be 
maintained  at  any  company  site  and 
could  be  made  available  via  electronic 
media  or  within  24  hours  to  other  sites. 

The  rule  does  not  require  company 
records  to  be  kept  at  every  (x>mpany 
site.  As  long  as  a  company  can  produce 
the  required  information  for  review  and 
copying  by  FDA  or  other  Federal.  State, 
or  It-ical  law  enforcement  agencies  at  the 
site  where  they  are  requested  within  2 
business  days,  the  company  may 
maintain  its  records  at  a  central 
location. 
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91 .  Several  comments  objected  to  the 
proposed  requirement  that 
manufacturers  must  make  their  list  of 
authorized  distributors  of  record 
available  to  the  public.  The  comments 
stated  that  this  information  is 
proprietary  in  nature  and  should  be  kept 
confidential.  One  comment  stated  that 
FDA  has  acknowledged  that  this 
information  was  considered  proprietary 
in  the  past. 

Other  comments  stated  that  providing 
such  information  is  unduly  burdensome 
on  manufacturers.  One  comment 
recommended  adding  a  "reasonable 
hours  of  inspection  and  reasonable 
copying  charges"  provision  to  the 
section.  Another  comment 
recommended  revising  the  section  to 
require  only  that  industry  respond  to 
individual  inquiries  about  whether  a 
specific  wholesaler  is  an  authorized 
distributor  of  record. 

The  requirement  that  manufacturers 
maintain  a  ciurent  list  of  authorized 
distributors  of  record  appears  at  section 
503(e)(1)(B)  of  the  act.  hi  the  legislative 
histor)'.  Congress  stated  that  this  list 
must  be  made  available  for  public 
inspection.  (See  S.  Rept.  100-303,  p.  7.) 
Thus,  the  agency  believes  that  denying 
public  access  to  lists  of  authorized 
distributors  maintained  by 
manufacturers  would  contradict 
Congress'  clearly  expressed  intent. 

In  addition,  the  agency  disagrees  that 
a  manufacturer's  list  of  authorized 
distributors  constitutes  proprietary  or 
confidential  information.  No  provision 
of  PDMA  or  the  act  designates  such 
information  as  proprietary,  and  the 
agency  is  unaware  of  other  laws  or 
regulations  thai  dpsignate  such 
information  as  proprietary.  Moreover, 
the  agency  has  not  previously  stated 
that  this  information  is  proprietary.  In 
fact,  in  a  1988  letter  to  regulated 
industry  (see  Letter  from  Daniel  L. 
Michels.  Director,  Office  of  Compliance 
to  Regulated  Industry,  Docket  No.  B8N- 
258L,  August  1, 1988),  the  agency 
specifically  requested  that 
manufacturers  make  lists  of  authorized 
distributors  available  at  reasonable 
charge  to  any  requesting  person. 

Finally,  the  final  rule  permits 
manufacturers  to  impose  reasonable 
copying  charges  for  requests.  Such 
charges  could  include  clerical  time  used 
to  create  copies,  copying  costs,  and 
mailing  costs,  if  the  requested  copies  are 
mailed.  Therefore,  except  for  costs 
associated  with  creating,  updating,  and 
maintaining  the  authorized  distributors 
lists  themselves  (a  cost  that  has  been 
evaluated  separately  by  the  agency  in 
the  "Paperwork  Reduction  Act  of  1995" 
section  under  §  203.SO(d)),  the  cost  to 


comply  with  revised  S  203.50(d)(3) 
should  be  reimbursed. 

4.  Sales  to  Licensed  Practitioners  by 
Retail  Pharmacies 

In  the  preamble  to  the  proposal  (59  FR 
11842  at  11858),  the  agency  stated: 

PDA  believes  that  permitting  the  sale  uf 
small  tiuantities  of  prescription  drugs  by 
retail  pharmacies  to  liren.sed  prartitioners  for 
office  use  without  the  requirement  of  a  Slate 
wholesale  di.stribulor's  license  satisfies  a 
legitimate  need  and  is  consi.stenl  with  the 
intent  of  the  statute.  Accordingly,  the  agency 
has  included  language  in  pro{)osed  ^203..'l(y) 
thai  would  exclude  the  .sale  of  minimel 
quantities  of  drugs  by  retail  pharmacies  to 
licensed  practitioners  for  office  use  from  the 
deHniUon  of  ""wholesale  distribution."" 

In  this  conte.xt.  sales  of  prescription  drugs 
bv  a  retail  pharmacy  to  licensed  practitioners 
for  office  use  will  be  considered  lo  be 
minimal  if  the  total  annuel  dollar  volume  uf 
prescription  drugs  sold  to  licensed 
practitioners  does  not  exceed  3  percent  of  the 
dollar  volume  of  that  retail  pharmacy"s 
annual  prescription  drug  sales. 

92.  One  comment  supported  the 
agency's  decision  to  exclude  minimal 
sales  of  prescription  drugs  by  retail 
pharmacies  from  the  definition  of 
wholesale  distribution  and 
reconunended  that  the  5  percent 
threshold  be  codified  in  the  final 
regulation  under  §203.3(y)(ll). 

The  agency  believes  that  its  position 
on  what  constitutes  a  minimal  amount 
of  prescription  drugs  for  the  purposes  of 
revised  §203.3(cc)(10)  was  adequately 
explained  in  the  preamble  to  the 
proposal  and  need  not  be  codified. 

93.  Another  comment  recommended 
that  the  5  percent  threshold  be 
increased  to  20  percent  and  should  be 
based  on  annual,  not  monthly  or 
weekly,  sales  of  a  retail  pharmacy. 
According  to  the  comment,  the  5 
percent  threshold  would  disadvantage 
small,  independent  pharmacies  because 
a  large  percentage  of  their  sales  is 
derived  from  supplying  local 
practitioners  with  prescription  drugs. 
The  comment  also  said  that  the  5 
percent  threshold  could  be  reached 
easily  by  a  pharmacy  that  supplies 
expensive  drugs,  such  as  chemotherapy 
medications,  to  practitioners. 

The  distribution  of  prescription  drugs 
to  practitioners  for  office  use  constitutes 
wholesale  distribution  under  section 
503(e)  of  the  act  and  proposed  $  203.3(y) 
(i.e.,  distribution  to  other  than  a 
consumer  or  patient).  The  agency 
excluded  the  .sale  of  minimal  quantities 
of  drugs  by  retail  pharmacies  to  licensed 
practitioners  for  office  use  from  the 
definition  of  wholesale  distribution  to 
meet  the  needs  of  licensed  practitioners 
who  may  not  purchase  enough 
prescription  drugs  to  go  through  a 
wholesale  distributor  and  thus  may  not 


otherwise  be  able  to  easily  obtain  drugs 
for  office  use.  Thus,  the  exemption  was 
not  created  to  confer  a  special  benefit  on 
retail  pharmacies,  but  to  meet  the 
legitimate  needs  of  licensed 
practitioners.  The  agency  believes  that 
the  20  percent  threshold  recommended 
by  the  comment  is  inconsistent  with  the 
purpose  of  the  exemption  and  declines 
to  follow  the  recommendation.  The 
agency  notes  that  a  retail  pharmacy  is 
not  precluded  from  making  more  than  5 
percent  of  its  annual  sales  to  licensed 
practitioners.  It  must,  however,  obtain  a 
State  wholesale  distributor  license  lo  do 


1.  Bequest  and  Receipt  Forms,  Reports, 
and  Records 

1.  Section  2a3.60(e)(l) 

Proposed  §  203.B0(e)(l)  staled:  "Any 
person  required  to  create  or  maintain 
reports,  lists,  or  other  records  under 
PDMA.  PDA,  or  this  part  shall  retain 
them  for  at  least  3  years  after  the  dale 
of  their  creation." 

94.  One  comment  objected  to  the 
proposed  requirement  in  §  203.60(e)(1), 
slating  that  it  conflicts  with  the  2-year 
retention  period  requirement  under 
S  205.50(f)(2).  The  comment  said  that 
changing  the  record  retention  time  in 
the  manner  proposed  would  "require  44 
stales  that  adopted  FDA's  2-year 
standard  lo  enact  legislative  and/or 
regulatory  changes  in  order  to  have 
licensing  programs  that  meet  the 
minimum  federal  requirements."  The 
comment  also  said  that  changing  to  a  3- 
year  record  retention  period  would 
serve  no  apparent  public  health 
purpose,  citing  the  agency's  rationale 
behind  the  2-year  requirement  in  the 
preamble  to  the  final  rule  on  State 
wholesale  licensing  guidelines.  The 
comment  recommended  that  the 
proposed  section  should  be  revised  lo 
require  record  retention  for  2  years  for 
all  records  kept  by  prescription  drug 
wholesalers  under  PDMA. 

Section  205.50(f)(1)  requires  that 
inventories  and  records  of  transactions 
regarding  the  receipt  and  distribution  or 
other  disposition  of  prescription  drugs 
be  created  and  maintained.  Section 
205.50(0(2)  requires  that  such  records 
be  "made  available'"  to  authorized 
Federal,  State,  or  local  law  enforcement 
agencies  for  a  period  of  2  years 
following  the  disposition  of  the  drugs  to 
which  the  record  relates.  Because  the 
requirement  under  proposed 
§  203.60(e)(1)  that  records  be  retained 
for  3  years  after  the  creation  of  the 
record  would  apply  to  records  required 
by  §2O5.50(f)(l),  the  requirements  could 
potentially  be  conflicting.  This  result 
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was  not  anticipated  by  FDA  at  the  time 
the  proposed  rule  was  issued. 

The  agency  agrees  with  the  comment 
that  it  is  appropriate  to  establish  one 
record  retention  period  for  all  wholesale 
distribution  records  required  to  be 
created  and  maintained  under  PDMA 
and  parts  203  and  205.  The  agency  has 
determined  that  because  the  shelf  life  of 
the  majority  of  prescription  drug 
products  is  longer  than  the  2-year 
period  specified  in  S  205.50(f)(2).  that 
period  is  insufficient  to  facilitate  recalls 
by  manufacturers  and  to  enable  the 
agency  to  respond  to  public  health 
emergencies  related  to  prescription  drug 
distribution.  Moreover,  certain  records 
required  to  be  created  and  maintained 
under  part  203,  such  as  drug  origin 
statements  and  written  authorization 
agreements  between  manufacturers  and 
distributors,  are  not  linked  to  the 
disposition  of  a  particular  drug  product 
or  drug  products.  Therefore,  the  agency 
has  decided  to  adopt  the  record- 
retention  period  specified  in  proposed 
§  203.60(e)(1)  (renumbered  §  203.60(d)), 
which  is  3  years  from  the  time  of 
creation  of  a  record,  for  all  wholesale 
distribution  records  required  under 
PDMA,  including  those  wholesale 
distribution  records  required  under 
§205,50(0(1),  Section  205.50(0(2)  has 
been  amended  to  incorporate  the  3-year 
requirement. 

2.  Section  203.60(e)(2) 

Proposed  S  203.60(e)(2)  stated:  "Any 
person  required  to  create  or  maintain 
reports,  or  records  relating  to  the 
distribution  of  drug  samples  shall  retain 
them  for  at  least  3  years  after  the  date 
of  their  creation  or  3  years  after  the  date 
of  expiration  of  a  drug  sample  for  which 
the  record  is  being  kept,  whichever  is 
later," 

95,  Several  comments  contended  that 
the  additional  burdens  that  would  result 
from  record  retention  requirements  over 
3  years  outweigh  the  possible  benefits. 
One  comment  stated  that  the  proposed 
section  would  require  drug  sample 
records  to  be  kept  a  minimum  of  6 
years.  Two  comments  stated  that  it 
could  require  record  retention  for  8 
years.  One  comment  slated  that  "if  a 
practitioner  signs  a  receipt  for  two 
different  drug  samples  with  different 
expiration  dales,  a  manufacturer  has  to 
go  through  line  by  line  to  see  if  a  record 
has  to  be  kept."  A  similar  conunenl 
staled  that  the  proposed  section  would 
require  either  implementation  of  a 
complicated  and  expensive  process  for 
retaining  records  to  make  maximum 
effective  use  of  storage  space  or  storage 
of  all  records  for  the  same  length  of 
lime,  taking  into  account  the  drug  with 
the  longest  shelf  life  plus  3  years. 


Two  conunents  stated  that  section 
503(d)(2)(C)  and  (d)(3)(C)  of  the  act 
specifically  require  that  records  for  drug 
samples  be  maintained  for  3  years  and 
thai  FDA  has  no  authority  to  require 
retention  for  a  longer  period. 

Several  comments  recommended  that 
the  proposed  section  be  revised  to 
require  a  maximum  record  retention 
period  of  3  years.  One  comment 
recommended  revising  the  section  lo 
require  retention  for  the  greater  of  3 
years  fr^m  the  time  of  creation  or  1  year 
after  the  date  of  expiration.  Another 
comment  recommended  allowing 
manuiiacturers  and  distributors  to 
decide  how  to  meet  PDMA 
requirements,  while  still  being 
accountable  to  provide  a  complete 
distribution  history. 

The  agency  agrees  that  the  burdens 
associated  with  the  record-retention 
requirement  in  proposed  §  203.60(e)(2) 
may  outweigh  its  benefits.  Although  the 
use  of  the  expiration  date  as  a  reference 
point  would  ensure  that  the  record  is 
kept  for  the  full  shelf  life  of  the  drug 
sample,  drug  sample  distribution 
records  may  refer  to  different  types  of 
drugs  from  varying  lots  that  have 
different  expiration  dates.  Thus,  as 
noted  by  the  comments,  requiring  a 
record  retention  period  based  on 
expiration  dating  would  necessitate 
maintaining  different  distribution 
records  for  different  periods  of  time  or 
maintaining  all  records  for  a  period  that 
is  based  on  the  drug  or  drugs  with  the 
longest  shelf  life.  The  agency  believes 
that  retention  of  records  relating  to  drug 
samples  for  3  years  from  the  lime  ol 
their  creation  is  sufficient  to  effectuate 
recalls  and  to  maintain  accountability 
over  sample  distribution.  Accordingly, 
the  agencv  has  eliminated  proposed 
§  203.60(o)(2)  in  the  final  rule.  Under 
revised  §  203.60(d),  all  records  under 
PDMA  and  part  203,  including  records 
relating  lo  the  distribution  of  drug 
samples,  must  be  retained  for  3  years 
from  the  date  of  their  creation. 

3.  Section  203.60(e)(3) 

On  its  own  initiative,  the  agency  is 
deleting  proposed  §  203.60(e)(3)  in  the 
final  rule.  The  proposed  requirement 
would  have  required  manufacturers  and 
authorized  distributors  of  record  lo 
maintain  records  of  drug  sample 
distribution  identifying  the  drugs 
distributed,  the  recipients  of  the 
distributions,  and  all  drug  .samples 
destroyed  or  relumed  lo  the 
manufacturer  for  3  years.  The  agency 
believes  that  the  final  rule,  as  revised, 
contains  adequate  recordkeeping 
provisions  to  ensure  accountability  over 
drug  sample  distribution. 


4.  Section  203.60(0 

Proposed  §  203  60(0  stated  that  any 
person  required  to  create  or  maintain 
request  and  receipt  forms,  reports,  lists, 
or  other  records  under  PDMA,  PDA.  or 
part  203  shall  make  them  available  upon 
request,  in  a  form  that  permits  copying 
or  other  means  of  duplication,  to  FDA 
or  other  Federal,  Slate,  or  local 
regulatory  and  law  enforcement  officials 
for  review  and  reproduction. 

On  its  own  initiative,  the  agency  has 
revised  proposed  S  203.60(0 
(renumbered  §  203.60(e))  to  specify  that 
the  records  must  be  made  available 
within  2  business  days  of  a  request.  The 
agency  believes  that  this  constitutes  a 
reasonable  period  of  time  lo  obtain 
records  kept  off-site  and  is  consistent 
with  other  PDMA  record  production 
requirements. 

/.  Penalties  and  Rewards 

In  the  preamble  lo  the  proposed  rule 
(59  FR  11842  at  11860).  the  agenc>' 
stated  that  "most  violations  of  the  act 
are  punishable  as  misdemeanors."  The 
agency  later  stated  thai  "most  PDMA 
violations  are  felonies  punishable  by  a 
prison  term  of  not  more  than  10  years, 
a  fine  of  not  more  than  $250,000.  or 
both  •   •   *•• 

96.  One  comment  staled  that  the  two 
statements  made  by  the  agency  are 
conflicting  and  should  be  reconciled. 

The  agency  clarifies  that  the  first 
statement  ("most  violations  of  the  act 
are  puiushable  as  misdemeanors")  refers 
to  the  entire  act  (see  sections  303(a)(] ) 
and  (a)(2)  of  the  act),  not  the  PDMA 
provisions.  As  stated  in  the  preamble  to 
the  proposed  rule(59FR11842al 
11860),  most  PDMA  violations,  except 
for  the  distribution  of  a  drug  sample  in 
violation  of  section  503(d)  of  the  act  and 
the  failure  to  comply  with  the  drug 
origin  statement  requirement  in  section 
S03(e)(l)(A)  of  the  act,  are  felonies. 

K.  Amendments  to  21  CFR  Part  205 

In  the  proposal,  the  agency  proposed 
an  amendment  to  the  introdumory 
paragraph  of  §  205.50(c)  that  would 
require  that  prescription  drugs  be  stored 
by  wholesale  distributors  at  appropriate 
temperatures  and  under  appropriate 
conditions  in  accordance  with  the 
labeling  requirements  of  the  drugs  or 
with  the  requirements  of  USP  XXll.  The 
agency  also  proposed  an  amendment  lo 
§  205.50(c)(1)  that  would  require  that,  if 
no  storage  requirements  are  established 
for  a  prescription  drug,  the  drug  must  he 
held  at  "controlled  room  temperature"" 
as  defined  m  USP  XXII.  Current 
§  205.50(c)(1)  stales  that,  if  no  storage 
requirements  are  established  for  a 
prescription  drug,  the  drug  "may"  be 
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held  at  controlled  room  temperature  as 
deRned  in  an  official  compendium- 

97.  One  comment  objected  to  the 
proposed  changes  to  §  205.50(c)  on  the 
grounds  thai  FDA  incorrectly 
characterized  the  changes  as  "technical 
changes"  in  the  preamble  and  has  given 
inadequate  notice  and  opportunity  to 
comment  on  the  changes  under  section 
553  of  the  Administrative  Procedures 
Act  (APA).  The  comment  stated  that 
incorporation  by  reference  of  USP 
standards  in  §  205.50(c)  and  requiring 
adherence  to  USP  standards  for 
controlled  room  temperature  in 
§20S.S0(c)(l)  would  significantly 
increase  the  burdens  on  industry  in 
complying  with  §  205.50.  According  to 
the  comment,  such  "substantive" 
changes  cannot  be  made  unless  FDA 
fully  informs  interested  parties  about 
the  elements  of  the  new  standard, 
including  any  new  compliance 
obligations,  and  provides  an 
opportunity  for  comment  on  the  impact 
of  the  changes.  The  comment 
recommended  that  "FDA  initiate 
rulemaking  proceedings  that  will 
adequately  apprise  interested  parties  of 
the  issues  involved"  and  forbear  from 
enforcing  the  proposed  changes  until 
the  completion  of  the  rulemaking. 

The  agency  agrees  that  the  proposed 
amendments  to  § 205.50(c)  amount  to 
more  than  "technical  changes"  and  that 
they  should  be  the  subject  of  a  separate 
proposal  with  a  more  detailed 
explanation  of  the  associated  issues  and 
impacts.  Accordingly,  the  agency  has 
decided  to  withdraw  its  proposal  of 
these  amendments.  Should  the  agency 
decide  to  repropose  the  amendments  in 
the  future,  it  will  do  so  in  a  manner  that 
provides  sufficient  notice  and 
opportunity  for  comment. 

L  Analysis  of  Impacts  in  the  Proposed 
Rule 

In  the  section  entitled  "Analysis  of 
Impacts"  in  the  preamble  to  the 
proposal  (59  FR  11842  at  11860  and 
1 1861).  the  agency  provided  its 
assessment  of  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Public  Law  96-354).  The  agency  stated 
that  the  proposed  rule  is  consistent  with 
the  principles  set  out  in  the  Executive 
Order  and  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive 
Order.  The  agency  explained  that  most 
of  the  requirements  in  the  proposed  rule 
have  already  been  implemented  by  the 
regulated  industry  in  response  to 
PDMA's  enactment,  FDA's  guidance, 
and  industry  trade  associations' 
recommendations.  The  agency 
determined  that  the  regulatory  costs  of 
the  proposal  are  due  to  increased 


paperwork  requirements.  The  costs  were 
calculated  by  multiplying  the  estimated 
time  necessary  to  complete  the 
paperwork  for  each  section  of  the 
proposal  by  a  standard  hourly  wage  rate, 
in  addition,  based  on  its  finding  that 
many  of  the  requirements  in  the 
proposed  rule  have  been  implemented 
by  regulated  industry,  including  small 
entities,  the  agency  certified  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

98.  One  comment  stated  that  "FDA's 
assessment  of  all  costs  and  benefits  of 
available  regulatory  alternatives  and 
selected  regulatory  approaches  does  not 
prove  that  the  proposed  rule  maximizes 
net  benefits."  "The  comment  stated  that 
the  proposed  rule  will  have  a 
"significant  negative  effect  on  the 
industry,  health  care  costs,  the 
environment,  and  State  licensing 
agencies  "  This  impact,  the  comment 
stated,  is  not  outweighed  by  benefits  in 
controlling,  preventing,  or  detecting 
diversion,  or  by  adding  significantly  to 
the  safety  of  the  consumer.  Another 
comment  stated  that  the  proposed  rule 
would  add  significant  costs,  including 
new  systems  costs,  without 
corresponding  benefits. 

The  agency  oelieves  that  the  final  rule 
is  consistent  with  the  principles  set 
forth  under  Executive  Order  12866.  The 
benefits  of  the  final  rule,  including  the 
public  health  and  safety  benefits,  have 
been  discussed  extensively  in  the 
proposal  and  in  this  notice.  The 
estimated  costs  to  industry  of  the  final 
regulation,  which  are  due  primarily  to 
additional  paperwork  costs,  are  set  forth 
in  section  IV.  B  of  diis  document  and 
have  been  substantially  revised  from  the 
estimates  provided  in  the  proposal.  The 
agency  has  attempted  to  accurately 
represent  the  benefits  and  costs  of  the 
final  regulation,  has  carefully  analyzed 
them,  and  believes  that  the  regulatory 
approaches  chosen  for  the  final  rule 
maximize  net  benefits. 

99.  One  comment  stated  that  the 
agency's  financial  impact  estimates  are 
"much  too  low."  According  to  the 
comment,  FDA  has  not  considered  costs 
associated  with  the  proposed 
requirements,  including  travel  and 
personnel  expenses  in  conjunction  with 
inventorying  sales  representatives  and 
conducting  investigations,  increased 
paperwork  in  conjunction  with 
comarketing  agreements,  and 
administrative  and  other  costs  in 
conjunction  with  longer  record 
maintenance  periods  and  tracking  of  bid 
and  commercial  samples. 

As  discussed  in  section  fV.C  of  this 
document,  the  agency  has  significantly 
increased  its  estimates  of  the  reporting 


and  recordkeeping  burdens  associated 
with  the  final  nile  tmder  the  Paperwork 
Reduction  Act  of  1995.  In  addition,  the 
agency  has  revised  the  analysis  of 
impacts  section  in  the  final  rule  to 
include  estimates  of  nonpaperwork 
costs  of  the  final  rule,  such  as  storage 
costs  associated  with  retaining  records. 

100.  Two  comments  disagreed  with 
FDA's  assertion  that  most  of  the 
proposed  requirements  have  been 
implemented  by  the  industry  in 
response  to  PDMA's  enactment,  FDA's 
guidance,  and  industry  trade 
associations'  recommendations.  One  of 
the  comments  stated  that  the  proposed 
rule  contains  items  which  are  a 
"significant  departure"  from  currently 
understood  requirements.  The  comment 
cited  the  following  specific  proposed 
requirements  and  recommendations: 
The  requirement  under  proposed 

§  203.eO(e)(2)  for  retention  of  drug 
sample  records  for  3  years  past  the 
expiration  date  of  the  drug  sample;  the 
requirement  under  proposed  §  203.37(b} 
for  reporting  possible  falsifications  of 
drug  sample  records;  the  requirement 
under  proposed  §  203.38(c)  for  labeling 
of  sample  units:  the  requirements  under 
proposed  §§  203.30  and  203.31  for  drug 
sample  receipts;  and  the  agency's 
recommendation  in  the  proposal  that 
bid  or  commercial  samples  be  tracked 
using  PDMA  sample  controls. 

As  discussed  previously,  many  of  the 
proposed  requirements  and 
recommendations  cited  by  the  comment 
have  been  deleted  or  substantially 
modified  in  the  final  rule  in  response  to 
other  comments  or  on  the  agency's 
initiative.  Nevertheless.  FDA 
acknowledges  that  some  of  the  proposed 
requirements  may  not  have  been 
implemented  by  industry  at  the  time  the 
proposal  was  published  and  that  too 
much  reliance  may  have  been  placed  by 
the  agency  on  prior  industry 
implementation  in  the  "Analysis  of 
Impacts  "  section  of  the  proposal.  The 
agency  has  significantly  revised  its 
analysis  of  impacts  for  the  final  rule. 

M.  Estimated  Annual  Reporting  and 
Recordkeeping  Burden 

101.  Several  comments  stated  that  the 
estimated  burdens  set  forth  under  the 
"Paperwork  Reduction  Act  of  1980  " 
section  of  the  proposed  rule  (59  FR 
11842  at  11861)  were  too  low.  One 
comment  stated  thai  FDA  grossly 
underestimated  the  annual  reporting 
and  recordkeeping  burden  and  that  both 
industry  and  FDA  will  be  burdened 
more  than  anticipated  by 
implementation  of  many  of  the 
regulations.  Another  comment  stated 
that  "the  agency's  predicted  time 
estimates  to  comply  with  the  rule  are  so 
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unrealistic  as  to  be  arbitrary  and 
capricious." 

One  comment  cited  specific  examples 
of  estimates  that  it  considered  to  be  loo 
low.  The  comment  stated  that  the 
agency's  estimate  of  30  minutes  to 
comply  with  the  recordkeeping 
requirements  under  proposed 
§  203.31(d)  "grossly  understates  the 
time  and  expense  to  comply."  The 
comment  slated  that  the  estimate  of  30 
seconds  to  comply  with  §S  203.30(c) 
and  203.31(c)  takes  into  account  only 
the  time  necessary  to  sign  a  sample 
receipt,  but  not  the  time  necessary  for  a 
representative  to  fill  out  the  receipt  with 
the  required  information  or  the  time  that 
a  representative  will  have  to  wait  for  a 
practitioner  or  his  or  her  designee  to 
sign  the  receipt.  The  comment  staled 
that  the  agency's  estimate  of  30  and  60 
minutes  to  meet  the  recordkeeping 
requirements  under  proposed 
§  203.37(a)  and  (b),  respectively,  may 
accurately  reflect  the  time  necessary  to 
write  up  the  report,  but  not  to  initiate 
and  complete  a  thorough  investigation. 
According  to  the  comment,  the  estimate 
of  24  hours  to  prepare  policies  and 
procedures  under  proposed  §  203.34 
underestimates  the  time  it  will  take  for 
a  company  to  research  its  activities, 
prepare  and  revise  draft  guidance 
documents,  type  the  material,  and 
obtain  management  approval.  The 
comment  stated  that  the  agency 
neglected  to  provide  an  estimate  for  the 
lime  it  wUl  take  to  comply  with 
proposed  §  203.60.  Finally,  the 
comment  stated  that  FDA  has  ignored 
the  burden  the  proposal  will  place  on 
the  agency. 

Based  upon  the  comments,  the  agency 
has  significantly  modified  and  increased 
its  estimate  of  the  reporting  and 
recordkeeping  burdens  associated  with 
the  final  rule  under  the  section  of  this 
notice  entitled  "Paperwork  Reduction 
Act  of  1995."  Regarding  the  absence  of 
a  burden  estimate  for  proposed  §  203.60, 
the  agency  advises  thai  it  has  included 
an  estimate  of  the  costs  associated  with 
the  record  retention  requirement  in 
revised  §  203.60  in  section  IV.B  of  this 
document.  Finally,  the  agency  expects 
its  administrative  costs  associated  with 
oversight  of  the  final  rule  to  be  minimal. 
As  discussed  below,  the  public  has  60 
days  from  the  publication  of  the  final 
rule  to  comment  on  the  accuracy  of 
FDA's  revised  burden  estimates,  and  the 
agency  encourages  Interested  parties  to 
do  so. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866. 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
601-612).  and  the  Unfunded  Mandates 


Reform  Act  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Regulatory  Flexibility  Act  requires  an 
analysis  of  regulatory  options  that 
would  minimize  any  significant 
economic  impact  of  a  rule  on  small 
entities  unless  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Unfiinded 
Mandates  Reform  Act  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in 
the  expenditure  by  Stale,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million 
(adjusled  annually  for  infiation)  in  any 
1  year.  The  agency  believes  that  this 
final  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  Order, 
Regulatory  Flexibility  Act,  and 
Unfunded  Mandates  Reform  Act. 

A.  Regulatory  Benefits 

Through  this  regulation,  the  agency  is 
establishing  procedures  and 
requirements  implementing  PDMA.  As 
discussed  extensively  above  and  in  the 
preamble  of  the  proposed  rule,  the 
requirements  in  the  final  rule  will, 
consistent  with  Congress'  intent  in 
enacting  PDMA.  help  to  prevent  the  sale 
of  subpolent.  adulterated,  counterfeit,  or 
misbranded  prescription  drugs  and  drug 
samples  to  the  American  public  For 
example,  the  final  rule  establishes 
procedural  and  recordkeeping 
requirements  for  drug  sample 
distribution  that  will  help  to  prevent  the 
diversion  and  sale  of  drug  samples.  The 
final  rule  al.so  establishes  wholesale 
distribution  requirements  thai  will 
permit  the  distribution  chain  of 
prescription  drugs  to  be  traced,  and  will 
make  imauthorized  wholesale 
distributors  more  accountable.  In  sum, 
the  final  rule  establishes  controls  over 
the  distribution  of  proscription  drugs 
and  drug  samples  thai  will  help  to 
ensure  that  drugs  are  safe  and  effective 
not  only  when  they  leave 
manufactiu^rs,  but  when  they  reach 
consumers. 

B.  Regulatory  Costs 

FDA  estimates  thai  the  incremental 
costs  that  will  result  from  the  issuance 
of  this  rule  will  amount  to  about  $43 
million  annually.  Moreover,  industr\' 


will  continue  to  incur  an  estimated  $39 
million  in  annual  costs  for  those 
activities  initiated  shortly  after  PDMA 
was  enacted  into  law  by  Congress  10 
years  ago.  Thus,  the  total  cost  of  PDMA 
and  this  implementing  rule  is 
approximately  S82  million.  Almost  all 
of  the  costs  are  associated  with  sample 
distribution,  and  most  are  related  to 
paperwork  requirements. 

I.  Cost  of  Sample  Distribution 
Requirements 

a.  Paperwork  costs.  The  paperwork 
section  of  this  preamble  shows  the 
hourly  reporting  and  recordkeeping 
burden  estimates  for  all  of  the  sample 
distribution  requirements,  including  the 
following;  Request  and  receipt  forms, 
license  verification,  inventory  of 
representatives,  notification  of  FDA  and 
investigation  of  losses  and  falsified 
information,  representative  lists  and 
sample  storage  sites,  representative 
conviction  reports,  written  policies, 
assignment  of  individuals  responsible 
for  sample  information,  donation 
records,  and  inventory  records  and 
reconciliation  reports.  These  costs  will 
be  shared  by  those  manufacturers, 
distributors,  and  charities  subject  to  the 
above  requirements.  These  individuals 
should  already  possess  the  necessary 
professional  skills  to  comply  with  these 
paperwork  requirements.  To  determine 
the  paperwork  costs  for  the  sample 
distribution  requirements.  FDA 
assumed  that  sales  representatives 
would  complete  Ihe  majority  of  the 
request  and  receipl  forms.  In  the  case  of 
sample  distribution  by  mail  or  common 
carrier,  the  agency  a.ssumed  that  an 
administrator  in  the  practitioner's  office 
would  complete  the  request  and  receipl 
forms.  Also,  the  agency  believes  thai  an 
individual  in  the  office  would  be 
authorized  to  sign  the  receipt  forms  for 
the  practitioner.  Using  1995  hourly 
earnings  of  approximately  S24' 
(including  40  percent  for  benefits)  for 
sales  representatives  and  executive, 
administrative,  and  managerial 
positions,  the  estimated  total  annual 
paperwork  costs  for  the  sample 
distribution  requirements  are  $79 
million.  Approximately  536  million  of 
these  costs  have  been  incurred  annually 
since  PDMA's  enactment  The 
remaining  S43  million  are  sample 
paperwork  costs  that  will  go  into  effect 
as  a  result  of  this  regulation.  These 
additional  costs  include:  $22.6  million 
for  receipt  recordkeeping,  $2.6  million 
for  license  verification,  $2.1  million  for 
establishing  written  policies  and 


*  Emphyment  and  Earnings,  U.S.  I>paitni(flil  of 
Labor.  Bureau  of  Ljibor  Statistics,  itousry  1096.  pp. 
:05  and  206. 
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procedures  for  sample  distribution,  and 
S15.6  million  for  ttie  lot  or  control 
number  requirements. 

b.  Other  request  and  receipt  form 
costs.  Sample  request  and  receipt  forms 
are  required  under  PDMA  for  samples 
delivered  by  mail  or  common  carrier. 
Under  the  final  rule.  FDA  is  also 
requiring  receipt  forms  to  be  used  when 
samples  are  delivered  by 
representatives.  To  minimize  printing 
and  storage  costs,  FDA  believes 
companies  will  primarily  use  one 
combination  request  and  receipt  form 
for  samples  delivered  by  representatives 
and  separate  request  and  receipt  forms 
for  mail  delivery.  Therefore,  a  total  of 
three  forms  will  be  used,  one  of  which 
will  be  new  with  this  rule.  The  agency 
estimates  that  the  development  and 
approval  of  each  form  may  take 
approximately  2  hours  of  an 
administrator's  time.  Taking  into 
consideration  the  2.208  manufacturers 
and  distributors  who  distribute  samples 
(691  manufacturers  of  pharmaceutical 
preparations^  plus  25  percent  of  the 
6.069  establishments  of  wholesale 
distributors  of  drugs,  drug  properties, 
and  druggists'  sundries''),  the  total  one- 
time cost  of  developing  these  forms  is 
approximately  S318.000  (2  hours  x  3 
forms  X  2.208  x  S24).  Of  this  amount, 
the  one-time  cost  of  developing  the 
additional  form  attributable  to  this 
regulation  is  approximately  5106.000  (2 
hours  X  1  form  x  2.208  x  S24). 

Manufacturers  and  distributors  also 
incur  annual  printing  costs  associated 
with  the  distribution  of  these  forms. 
After  evaluating  several  printing 
estimates,  the  agency  selected  $0,025 
per  page  as  a  reasonable  printing  cost. 
Based  on  the  paperwork  estimates  of 
approximately  32.5  million  request  and 
receipt  forms  for  delivery  by 
representatives'  and  730,000  receipt 
forms  for  mail-delivery  (20  percent  of 
309.807  offices  and  clinics  of  doctors  of 
medicine  and  dentists^  x  12  per  year), 
the  agency  estimates  that  manufacturers 
and  distributors  incur  printing  costs  of 
approximately  $831.00  armually  ((32.5 
million  <•  750,000)  x  0,025).  FDA  does 


*  "'Dtugs  Industry  Senes."  J992  Census  of 
Monufactumrs,  U.S.  Department  of  Conunerc«. 
Economiu  and  Statistics  Admioiltration.  Bureau  uf 
the  Census.  Table  4.  pp.  28C  to  12. 

*  United  SUIes. '  1992  Census  of  Wholesale 
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million  office  calls.  S.I  million  service  calls,  and 
6.1  million  hospital  calls  made  in  1996. 
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not  include  any  printing  costs  for  mail- 
requests,  asstmiing  that  a  paper 
exchange  already  occurred  in  the 
marketplace  for  this  purpose.  In 
addition,  the  agency  believes  that,  in 
most  cases,  manufacturers  and 
distributors  will  combine  the  receipt 
and  request  forms  when  samples  are 
delivered  by  a  representative.  Therefore, 
none  of  the  above  printing  costs  are  new 
to  this  regulation. 

c.  Other  license  verification  costs.  The 
final  rule  will  require  manufacturers 
and  authorized  distributors  of  record  to 
verify  with  the  State  that  the 
practitioner  to  whom  samples  are 
distributed  is  licensed  or  authorized  by 
law  to  prescribe  the  drug  product.  To 
evaluate  the  cost  of  compliance  with 
this  requirement,  the  agency  spoke  with 
a  representative  of  the  Board  of 
Physician  Quality  Assurance  in 
Maryland.  FDA  found  that  it  costs 
approximately  S500  to  purchase  a  Ust  of 
all  active  practitioners  with  a  license  in 
the  State  of  Maryland.  Due  to  the  high 
cumulative  cost  for  each  manufacturer 
to  purchase  a  list  from  every  State  (or 
from  as  many  States  as  their  distribution 
reaches),  provide  il  to  their  distributors, 
and  update  it  on  a  regular  basis,  it  is 
likely  that  market  forces  will  establish  a 
more  efficient  prtx:ess.  For  example,  a 
third  party  could  easily  purchase  the 
information  and  sell  it  to  manufacturers. 
Considering  the  costs  for  third  parties  to 
purchase,  manipulate,  and  ilisseminate 
this  information,  the  agency  believes 
that  S500  to  SI  .000  would  be  a 
reasonable  price  range  for  charges  by 
third  parties  to  manufacturers  for 
nationwide  data.  For  the  purpose  of  this 
analysis.  FDA  assumes  that  each  of  the 
691  manufacturers'^  would  pay  an 
average  of  $750  each  year,  yielding  total 
annual  costs  of  approximately  $518,000 
to  meet  the  license  verification 
requirement.  The  agency  does  not 
calculate  any  costs  for  manufacturers  to 
disseminate  this  information,  but 
instead  assumes  that  the  license 
numbers  would  be  added  to  the  list  of 
physicians  that  is  currently  provided  to 
sales  representatives  on  a  yearly  basis. 

d.  Other  sample  distribution 
requirements.  "The  other  requirements  of 
the  rule  entailed  negligible  costs,  were 
already  part  of  industry  practice,  or 
were  attributable  to  the  overall  cost  of 
doing  business.  For  example.  FDA 
assumes  all  charities  that  receive 
samples  have  a  licensed  practitioner  on 
staff  and  that  the  cost  of  examining  drug 
!>ample  packaging  is  negligible.  The 
final  rule  also  permits  the  inventory  of 
samples  held  by  sales  representatives  to 
be  conducted  by  the  representatives 


themselves.  Therefore,  no  travel 
expenses  will  be  incurred  for  this 
purpose.  The  agency  also  assumes  that 
most  manufacturers  and  distributors 
and  their  representatives  are  currently 
following  proper  storage  and  handling 
requirements  to  prevent  the  distribution 
of  adulterated  samples.  In  addition,  the 
agency  believes  that  it  is  already  part  of 
company  policy  for  manufacturers  and 
distributors  to  investigate  significant 
losses  and  known  thefts  of  samples  and 
common  practice  to  label  sample  units 
so  they  may  be  tracked  in  recall 
situations. 

2.  Nonsample-Related  Costs 

To  determine  the  costs  associated 
with  the  nonsample-related 
requirements,  the  agency  multiplied  the 
$24  hotn-ly  rate'"  for  sales 
representatives  and  executive, 
administrative,  and  managerial 
positions  by  the  burden  hours  estimated 
under  the  paperwork  section  of  this 
preamble.  These  annual  paperwork 
costs  are  grouped  into  the  following 
categories:  Reimportation,  sales 
restrictions,  and  wholesale  distribution. 
To  calculate  reimportation  costs,  the 
agency  used  the  salary  data  for 
executive  and  managerial  positions.  As 
few  requests  for  emergency 
reimportation  are  expected,  the  annual 
paperwork  costs  for  all  reimporters  to 
fill  out  the  emergency  reimportation 
application  total  only  $144.  The  aimual 
cost  of  the  credit  memo  and  storage 
documentation  required  under  "Sales 
Restrictions"  is  shared  by  hospitals, 
healthcare  entities,  and  i±arities.  and  is 
estimated  at  SI. 3  million.  Wholesale 
distribution  requirements,  including  the 
drug  origin  statement  and  distributor 
list,  are  estimated  to  impose 
recordkeeping  costs  of  S25B.000  per 
year  on  manufacturers  and  distributors. 
All  of  the  previous  costs  were  initiated' 
by  the  enactment  of  PDMA  and  will  not 
be  significantly  affected  by  the  issuance 
of  this  rule. 

3.  Storage  Costs  for  Sample  and 
Nonsample-Related  Requirements 

The  final  rule  requires  that 
manufacturers  and/or  distributors  retain 
records  for  at  least  3  years,  including  the 
following  documents:  Drug  return 
memos,  request  and  receipt  forms,  drug 
sample  inventory  records  and 
reconciliation  reports,  representative 
lists,  and  drug  origin  statements.  In 
1995.  the  average  expected  annual  rent 
for  space  in  commercial  buildings 
equaled  S9.43  per  square  foot. ' '  For 


"Drugs  Industry  SeciM, "  Table  4.  pp.  ZtC  ID  12. 


*"  Eaiployment  and  Earnings,  pp.  205  and  206. 
' '  Dodge,  f.  W..  Podge  Construction  Potentials. 
McCnw-um.  Inc..  lose. 
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each  of  the  first  J  years,  the  agency 
estimates  that  an  additional  5  square 
feet  of  storage  space  per  affected 
manufacturer  and  distributor  will  be 
needed  to  accommodate  the  record 
retention  requirements.  After  the  third 
year,  each  subsequent  year's  records  can 
replace  the  most  previous  year's, 
indicating  that  no  more  than  15  square 
feet  of  storage  space  will  be  necessary. 
FDA  estimates  that  up  to  approximately 
2.500  manufacturers  and  distributors 
will  be  affected:  therefore,  average 
aimual  storage  costs  will  amount  to 
approximately  $118,000  in  year  1, 
S236.000  in  year  2.  and  $354,000  in 
each  year  thereafter.  Though  retention 
of  drug  return  memos  is  also  required  of 
hospitals  and  charities,  the  agency 
believes  these  costs  are  negligible.  Some 
of  these  storage  requirements  were 
initiated  by  PDMA.  hut  other  storage 
requirements  have  been  added  by  this 
regulation.  The  agency  did  not  separate 
these  storage  costs  for  the  piu'pose  of 
this  analysis. 

C.  Small  Business  Analysis 

The  agency  has  analyzed  this  rule  in 
accordance  with  the  Regulatory 
Flexibility  Act  to  determine  its  effect  on 
small  entities. 

1 .  Need  for  and  Objectives  of  the  Rule 
As  stated  previously.  PDMA  was 

enacted  by  Congress  to  prevent  the  sale 
of  subpotent.  adulterated,  counterfeit,  or 
misbranded  drugs.  Through  this 
regulation,  the  agency  is  establishing  the 
procedures  and  requirements  to 
implement  PDMA.  The  final  rule 
facilitates  the  goals  of  PDMA  by 
establishing  procedural  and 
recordkeeping  requirements  for  drug 
sample  distribution  that  will  help  to 
prevent  the  diversion  and  sale  of  drug    . 
samples.  In  addition,  the  final  rule 
establishes  wholesale  distribution 
requirements  that  will  permit  the 
distribution  chain  of  prescription  drugs 
to  be  traced,  and  will  make 
unauthorized  wholesale  distributors 
more  accoimtable. 

2.  Description  and  Estimate  of  the 
Number  of  Small  Entities 

According  to  the  Small  Business 
Administration  (SEA),  distributors  of 
drugs,  drug  proprietaries,  and  druggists' 
sunilries  with  100  or  fewer  employees 
or  manufacturers  of  pharmaceutical 
preparations  with  750  or  fewer 
employees  are  considered  small  entities. 
The  U.S.  Census  does  not  disclose  data 
on  the  number  of  drug  manufacturing 
firms  by  employment  size,  but  between 
92  percent  and  96  percent  of  drug 
manufacturing  establishments,  or 
approximately  650  establishments,  are 


small  under  this  definition. '-  Although 
the  number  of  firms  that  are  small 
would  be  less  than  the  number  of 
establishments  mentioned  above,  FDA 
still  concludes  that  the  majority  of 
pharmaceutical  preparation 
manufacturing  firms  are  small  entities. 
In  addition,  the  agency  found  that  94 
percent  of  the  distribution  firms,  or 
approximately  4.000  firms,  are  small." 
However,  as  stated  previously,  the 
agency  believes  that  the  majority  of 
these  do  not  distribute  samples,  and 
thus  will  not  be  affected  by  the  rule. 
According  to  SBA's  definition,  general 
medical  and  surgical  hospitals,  and  the 
offices  and  clinics  of  dentists  and 
doctors  of  medicine  that  are  either  not- 
for-profit  or  have  S5  million  or  less  in 
revenue  are  also  considered  small. 
Using  this  definition,  FDA  determined 
that  approximately  96  percent  of  the 
hospitals  (or  approximately  4.000 
hospitals)'*  and  99  percent  of  the  offices 
and  clinics  (or  approximately  268,000 
offices  and  clinics)"  are  small.  In 
addition,  due  to  their  nonprofit  status, 
the  agency  assumes  that  the  3,112 
charities  expected  to  be  affected  by  this 
rule  (based  on  a  portion  of  not-for-profit 
hospitals,'"  doctors'  offices,  and 
clinics")  would  be  considered  small  by 
SBA.  As  noted  in  the  paperwork  section 
of  this  regulation.  FDA  believes  that 
approximately  12  importers  will  be 
affected  by  this  rule,  and  assumes  that 
the  majority  of  them  are  small. 

The  agency  notes  that  the  great 
majority  of  the  costs  of  this  nile  will  be 
inctuTed  by  the  manufacturers  and 
distributors  that  distribute  drug 
samples.  The  costs  will  not  be  evenly 
distributed,  but  directly  related  to  the 
size  of  each  company's  sales  force. 
According  to  Census  data,  less  than  10 
percent  of  the  manufacturing  companies 
in  the  pharmaceutical  preparations 
industry  have  90  percent  of  the 
industry's  sales.'"  Likewise, 
approximately  1  percent  of  the  firms 
distributing  drugs,  drug  proprietaries. 


''"Drugs  Industry  Series."  Table  4.  pp.  28C  to  12, 

'^"Establisbmeni  and  Finn  Size."  1992  Census  of 
Wholesale  Trade.  U.S.  Department  of  C^nunerce. 
Economics  and  Statistics  Administration.  Bureau  of 
the  Census.  Table  7.  pp.  1  to  186. 

'*  "EslabUshmenl  and  Firm  Size."  1992  Census  of 
Service  Industries.  Table  a  and  4b.  pp.  1  to  174  and 
pp.  1  to  1B4. 

'=*  "tCstabliiihment  and  Firm  Size."  1992  Census  of 
Senice  Industries.  Table  4a  and  4b.  pp.  1  to  171  and 
pp.  1  to  1S3. 

'»  The  Statistical  Abstiacl  of  the  United  States, 
U.S.  Department  of  Cummerce.  Bureau  of  the 
Census,  1996.  No,  187.  p,  127, 

""Establishment  and  Firm  Size."  t992Censusof 
Semce  Industries.  Table  lb.  pp.  1  to  51. 

'""Concentration  Ratios  in  Manufacturing."  1992 
Census  of  Manufacturers.  U.S.  Department  of 
Commerce.  Economics  imd  Statistics 
AdmiDislialion.  Buivau  of  tbe  Oneus.  Table  i. 


and  druggists'  sundries  have  74  percent 
of  the  industry's  sales '"  Consequently, 
the  largest  firms  will  incur  the  majority 
of  the  drug  sample-related  costs  of  this 
regulation,  and  the  smallest  firms  will 
incur  relatively  few  of  these  costs. 
While  some  small  rtjimportcrs  will  be 
affected  by  the  reimportation  restriction, 
this  impact  will  bo  moderated  because 
most  also  import  non-U.S.  drugs  or 
other  products.  The  cost  impact  on 
charities  will  be  minimal. 

3.  Estimate  of  the  Recordkeeping 
Burden 

The  majority  of  the  costs  of  this 
regulation  are  derived  from  the 
paperwork  requirements.  The 
manufacturers,  distributors,  and 
charities  involved  in  the  sample 
distribution  process  are  required  to 
comply  with  the  recordkeeping 
requirements  specified  earlier  in  this 
analysis.  These  inchviduals  should 
already  possess  the  necessary  skills  to 
establish  written  policies  and 
procedures,  complete  forms  and 
applications,  and  prepare  the  required 
documentation.  The  paperwork 
specified  by  this  rule  does  not  require 
any  special  professional  training  or 
skills  to  complete  and  would  be  of  a 
type  already  being  handled  by 
regulatory  affairs  professionals  who  are 
employed  by  drug  manufacturers  and 
distributors. 

4.  Analysis  of  Alternatives 

FDA  could  have  implemented  the  rule 
as  proposed,  but  instead,  the  agency 
took  several  steps  to  minimize  tbe 
economic  impact  on  small  entities. 
Specifically,  the  agency  reduced  or 
eliminated  several  of  the  requirements 
tmder  the  proposed  rule.  Examples  of 
this  can  be  found  under  the 
requirements  for  sample  inventor)-,  lot 
or  control  niunbers.  sample  unit 
identifit^tion.  and  sample  record 
retention.  Under  the  proposal,  the 
inventory  of  drug  samples  held  by  sales 
representatives  would  be  conducted  bv 
an  executive  other  than  the 
representative  or  the  immediate 
supervisor.  Comments  emphasized  the 
(xistliness  of  this  requirement, 
indicating  it  was  time  consuming  and 
entailed  travel  expenses  to  regional 
sales  offices.  In  response  to  these 
comments,  the  final  rule  allows  sales 
representatives  and  their  supervisory 
personnel  to  conduct  the  inventory  and 
reconciliation  functions.  Also,  in 
response  to  comments  on  the  proposal. 
FDA  reduced  the  atlministralive  burden 


'""Establishment  and  Firm  Size,"  1992  Census  ol 
Wholesale  Trade.  Tables  7  and  n,  pp.  1  to  ie«  and 
pp,  1lo21B, 
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associated  with  the  donation  of 
prescription  drug  samples  to  charity. 
Furthermore.  FBA  found  it 
unnecessarily  burdensome  to  require 
that  lot  or  control  numbers  appear  on 
drug  sample  records,  receipts,  and 
reconciliation  reports,  as  proposed. 
Therefore,  the  final  rule  adds  flexibility 
by  allowing  the  recording  of  lot  or 
control  numbers  on  other  types  of 
records.  Also,  in  response  to  comments, 
the  agency  is  allowing  the  use  of 
adhesive  stickers  on  retail  units  to 
designate  a  sample  unit  as  a  sample. 
The  final  rule  reduces  the  drug  sample 
record  retention  period,  which  was 
proposed  as  3  years  from  the  sample 
expiration  date.  The  agency  decided 
that  retention  of  drug  sample  records  for 
3  years  from  the  date  of  their  creation 
is  sufficient  for  recall  facilitation  and 
proper  accountability  over  sample 
distribution. 

The  agency  considered  minimizing 
the  impact  of  this  rule  by  not  requiring 
manufacturers  and  authorized 
distributors  to  verify  with  the  State  that 
the  practitioner  to  whom  samples  are 
distributed  is  licensed  or  authorized  by 
law  to  prescribe  the  drug  product. 
However,  under  the  Una]  rule,  this 
license  verification  requirement  was 
added  in  response  to  comments.  The 
cost  of  this  requirement  is  estimated  at 
approximately  S3. 2  million  per  year. 
The  agency  determined  that  this 
requirement  is  the  only  reliable  way  of 
proving  that  the  practitioner  requesting 
samples  is  actually  licensed  by  a  State 
to  prescribe  drugs.  The  agency  does  not 
believe  that  allowing  a  manufacturer  to 
deem  acceptable  a  license  or 
authorization  number  on  a  request  form 
without  verifying  its  authenticity  would 
offer  any  such  assurance. 

The  agency  considered  eliminating 
the  receipt  requirement  for 
representative-deUvered  samples.  This 
would  reduce  the  cost  of  the  final 
regulation  by  approximately  $22.6 
million  per  year.  However,  although 
Congress  did  not  expressly  require  a 
receipt  for  representative-delivered 
samples,  FDA  concluded  that  this 
requirement  is  necessary  to  help  ensure 
effective  enforcement,  increased 
accountability  and  oversight  of  sample 
distribution,  and  to  provide  adequate 
safeguards  against  drug  sample 
diversion. 

5.  Response  to  Comments 

Several  of  the  comments  indicated 
that  the  initial  economic  analysis 
understated  the  impact  of  the  proposed 
rule.  FDA  reevaluated  and  significantly 
increased  the  paperwork  estimates  to 
more  accurately  reflect  industry's 
implementation  of  this  final  regulation. 


For  example,  the  agency  increased  the 
estimated  time  for  a  manufacturer  to 
conduct  an  annual  inventory  and 
complete  a  reconciliation  report  from  30 
minutes  to  40  hoiu^  per  manufacturer. 
The  agency  also  increased  the  amount  of 
time  estimated  to  generate  a  sample 
receipt  from  1  minute  to  3  and  5 
minutes  for  distribution  by  mail  and 
representative  respectively,  and  the 
estimated  time  to  investigate  possible 
significant  loss  or  theft  of  samples  from 
1  hour  to  24  hours.  In  addition,  the 
agency  identified  and  estimated  the 
burden  associated  with  requirements 
other  than  recordkeeping  that  were  not 
quantified  under  the  proposed  rule.  For 
example,  FDA  allotted  2  hours  for  the 
development  of  each  of  the  sample 
request  and  receipt  forms.  The  annual 
printing  costs  associated  with  these 
forms  have  also  been  assessed.  Storage 
costs  have  been  added  as  necessitated 
by  the  paperwork  requirements  of  this 
regiUation. 

D.  Conclusion 

FDA  calculated  both  the  incremental 
costs  of  this  final  rule  and  the  costs 
initially  imposed  upon  the  enactment  of 
PDMA.  and  determined  that  there  are 
one-time  costs  of  5318,000  for 
developing  forms,  and  total  annual  costs 
of  approximately  S82  million. 
Approximately  $39  million  of  these 
annual  costs  have  been  incurred  by 
industry  since  the  enactment  of  PDMA 
by  Congress  in  1988.  An  estimated 
additional  $43  million  per  year  will 
result  from  the  new  requirements  in  this 
regulation.  This  nUe  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order,  and  is  therefore  not 
subject  to  review  under  the  Executive 
Order.  This  rule  does  not  impose  any 
mandates  on  State.  local,  or  tribal 
governments,  nor  is  it  a  significant 
regulatory  action  under  the  Unfunded 
Mandates  Reform  Act.  Finally,  the 
agency  has  analyzed  this  rule  in 
accordance  vdth  the  Regulatory 
Flexibility  Act  and  provided  each  of  the 
elements  required  for  a  final  regulatory 
flexibility  analysis. 

V.  Executive  Order  13132:  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  Executive  Order  13132: 
Federahsm.  Executive  Order  13132 
requires  Federal  agencies  to  carefully 
examine  actions  to  determine  if  they 
contain  policies  that  have  federalism 
implications  or  that  preempt  State  law. 
As  defined  in  the  Order,  "policies  that 
have  federalism  implications"  refers  to 
regulations,  legislative  comments  or 
proposed  legislation,  and  other  policy 
statements  or  actions  that  have 
substantial  direct  effects  on  the  States, 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

FDA  is  publishing  this  final  rule  to  set 
forth  agency  policies  and  requirements 
and  provide  administrative  procedures, 
information,  and  guidance  for  those 
sections  of  PDMA  that  are  not  related  to 
State  licensing  of  wholesale  prescription 
drug  distributors.  Because  enforcement 
of  these  sections  of  PDMA  is  a  Federal 
responsibility,  there  should  be  little,  if 
any,  impact  from  this  rule  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  In  addition,  this 
regulation  does  not  preempt  State  law. 

Accordingly,  FDA  has  determined 
that  this  final  rule  does  not  contain 
policies  that  have  federalism 
implications  or  that  preempt  State  law. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  title,  description,  and 
respondent  description  of  the 
information  collection  provisions  are 
shown  below  with  an  estimate  of  the 
aimual  reporting  and  recordkeeping 
biurden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

Tide:  Prescription  Drug  Marketing  Act 
of  1987;  Policies.  Requirements,  and 
Administrative  Procedures. 

Description:  The  final  rule  provides 
for  the  collection  of  information  from 
establishments  engaged  in  the 
reimportation  and  wholesale 
distribution  of  prescription  drugs:  the 
sale,  purchase,  or  trade  of  (or  offer  to 
sell.  pxu"chase.  or  trade)  prescription 
drugs  by  hospitals,  health  care  entities, 
and  charitable  institutions:  the 
distribution  of  prescription  drug 
samples;  and  the  wholesale  distribution 
of  prescription  drugs. 

Description  of  Respondents: 
Businesses,  hospitals,  health  care 
entities,  charitable  institutions,  and 
other  for-profit  and  not-for-profit 
organizations;  small  businesses  or 
organizations. 

Although  the  March  1 994  proposal 
provided  a  BO-day  comment  period 
under  the  Paperwork  Reduction  Act  of 
1980.  and  this  final  rule  responds  to  the 
conunents  received.  FDA  is  providing 
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an  additional  opportunity  for  public 
comment  under  the  Paperwork 
Reduction  Act  of  1995,  which  became 
effective  after  the  expiration  of  the 
comment  period  and  applies  to  this 
final  rule.  Therefore.  FDA  now  invites 
conunents  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility. 


and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology.  Individuals  and 
organizations  may  submit  comments  on 
the  information  collection  provisions  of 
this  final  rule  by  February  1 .  2000. 
Comments  should  be  directed  to  the 
Dockets  Management  Branch  (address 
above). 

At  the  close  of  the  60-day  comment 
period.  FDA  will  review  the  comments 
received,  revise  the  information 
collection  provisions  as  necessary,  and 


submit  these  provisions  to  OMB  for 
review.  FDA  will  publish  a  notice  in  the 
Federal  Register  when  the  information 
collection  provisions  are  submitted  to 
OMB.  and  an  opportimity  for  public 
comment  to  OMB  will  be  provided  at 
that  time.  Prior  to  the  effective  date  of 
this  final  rule.  FDA  will  publish  a  notice 
in  the  Federal  Register  of  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  infonnation  collection 
provisions.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  il  displays  a 
currently  valid  OMB  control  number 


Table  1. — Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


203.11 

203.30(a)(1)  and(b) 

203.30(a)(3),  (a)(4).  and  (c) 

203.31(a)(1)  and  (b) 

203.31(a)(3).  (a)(4).  and  (c) 

203.37(a) 

203.37(b) 

203.37(c) 

203.37(d) 

203  38<a) 

203.39(g) 

203.50(a) 

Total  Hours 


No.  of 
Respondents 


12 

61,961 

61,961 

232.355 

232,355 

25 

200 

50 

2.208 

2.208 

3.221 

125 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


1 

12 

12 

135' 

135 

1 

1 

1 

1 

1 

1 

100 


12 

743332 

743.532 

31.367.925 

31,367.925 

25 

200 

50 

2.208 

2.206 

3.221 

12,500 


.5 

.06 

.06 

.04 

.03 

6.00 

6.00 

1.00 

.06 

3.00 

2.00 

.08 


'  There  are  no  capital  costs  or  operaling  and  maintenance  costs  associated  with  Ihis  collection  of  information. 


Table  2. — Estiiwiated  Annual  Recordkeeping  Burden' 


21  CFR  Section 


No,  of 
Recordkeepers 


203.23(a)  and  (b)    . 

203.23(c) 

203.30(a)(2)  and  203.31(a)(2) 

203.31(d)(1)  and  (d)(2) 

203.31(d)(4) 

203.31(e) 

203.34 

203.37(a) 

203.37(b) 

203.38(b) 

203.39(d) 

203.39(e) 

203.39(f) 

203.39(g) 

203.50(a) 

203.50(b) 

203.50(d) 

Total  Hours 


31,676 

31.676 

2.208 

2.208 

442 

2.208 

2.208 

25 

200 

2.208 

65 

3,221 

3.221 

3.221 

125 

125 


Annual 
Frequency  per 
Recordkeeping 


Total  Annual  Records 


5 
5 
100 
1 
1 
1 
1 
1 
1 
14,543 
1 
1 
1 
1 
100 

too 
1 


158,380 

158.380 

220.800 

2.208 

442 

2.208 

2.208 

25 

200 

32,111.457 

65 

3,221 

3,221 

3,221 

12,500 

12.500 


Hours  per 
Recordkeeper 


.25 

08 

50 

40.00 

24.00 

1.00 

40.00 

18.00 

18.00 

.02 

1.00 

SO 

BOO 

8.00 

.17 

.50 

2.00 


Total  Hours 


6 

44,612 

44.612 

1,254.717 

941.038 

150 

1.200 

50 

177 

6,624 

6,442 

1.000 

2,300,628 


Total  Houis 


39.595 

12.670 

110.400 

88.320 

10.606 

2,208 

88.320 

450 

3.600 

642.229 

65 

1.610 

25.768 

25.768 

2.125 

6^50 

1.382 

1.061.368 


'  Ttiere  are  no  capital  costs  or  operaling  and  maintenance  costs  associated  with  this  collection  of  information 


Section  203.38(c)  is  exempt  from 
recordkeeping  requirements  because  the 
information  it  requires  to  be  placed  on 
drug  sample  labeling  is  provided  by  the 
agency. 


VD.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h')  that  this  action  is  of  a  class 
of  actions  that  do  not  individually  or 
cumulatively  have  a  signifif:ant  effect  on 
the  human  environment.  Therefore, 


neither  an  environmental  assessment 
nor  an  enviroiunenlal  impact  statement 
is  required. 
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List  of  Subjects 
21  CFH  Part  203 


Drugs.  Labeling.  Manufacturing, 
Prescription  drugs.  Reporting  and 
recordkeeping  requirements. 
Warehouses. 

21  CFR  Part  205 

Intergovenunental  relations. 
Prescription  drugs.  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Warehouses. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  chapter  I  is 
amended  as  follows: 

1.  Part  203  is  added  to  read  as  follows: 

PART  203— PRESCRIPTION  DRUG 
MARKETING 

Subpart  A — General  Provisions 

Sec. 

203.1  Scope. 

203.2  Purpose. 

203.3  D«nnitions. 

Subpart  B — Reimportation 

203.10  Restrictions  tm  ri.'itnportation. 

203.11  Applications  for  reimportation  to 
provide  emergency'  medical  care. 

203.12  An  appeal  6'om  an  adverse  decision 
by  the  district  office. 

Subpart  C — Sales  Restrictions 

203.20     Sates  restrictions. 

203.22  Exclusions. 

203.23  Returns. 

Subpart  0— Samples 

203.30  Sample  disiribiition  by  mail  or 
common  carrier. 

203.31  Sample  distribution  by  means  other 
than  mail  or  common  carrier  [direct 
delivery  by  a  representative  or  dataller). 

203.32  Drug  sample  storage  and  handling 
requirements. 

203.33  Drug  sample  forms. 

203.34  Policies  and  procedures: 
administrative  systems. 

203.33    Standing  requests. 

203.36  Fulfillment  liouses.  shipping  and 
mailing  services,  comarketing 
agreements,  and  third-parly 
recordkeeping. 

203.37  Investigation  and  notification 
requirements. 

203.38  Sample  lot  or  control  numbers; 
labeling  of  sample  units. 

203.39  Donation  of  drug  samples  to 
charitable  institutions. 


Subpart  E— Wholesale  Distribution 

203.50    Requirements  for  wholesale 
distribution  nf  prescription  drugs. 

Subpart  F — Request  and  Receipt 
Forms,  Reports,  and  Records 

203.60    Request  and  receipt  forms,  reports, 
and  records. 

Subpart  G — Rewards 

203.70    Application  for  a  reward. 

Authority;  21  U.S.C.  331, 333, 351, 352, 
353,  360.  371.374.381. 

Subpart  A— General  Provisions 

§203.1     Scope. 

This  part  sets  forth  procedures  and 
requirements  pertaining  to  the 
reimportation  and  wholesale 
distribution  of  prescription  drugs, 
including  both  bulk  drug  substances 
and  finished  dosage  forms:  the  sale. 
purchase,  or  trade  of  (or  the  offer  to  sell, 
purchase,  or  trade]  prescription  drugs, 
including  bulk  drug  substances,  that 
were  piut:hased  by  hospitals  or  health 
care  entities,  or  donated  to  charitable 
organizations;  and  the  distribution  of 
prescription  drug  samples.  Blood  and 
blood  components  intended  for 
transfusion  are  excluded  from  the 
restrictions  in  and  the  requirements  of 
the  Prescription  Drug  Marketing  Act  of 
1987  and  the  Prescription  Drug 
Amendments  of  1992. 

§203.2    Purpose. 

The  purpose  of  this  part  is  to 
implement  the  Presca'iption  Drug 
Marketing  Act  of  1987  and  the 
Prescription  Drug  Amendments  of  1992, 
except  for  those  sections  relating  to 
State  licensing  of  wholesale  distributors 
(see  part  205  of  this  chapter),  to  protect 
the  public  health,  and  to  protect  the 
public  against  drug  diversion  by 
establishing  procedures,  requirements, 
and  minimum  standards  for  the 
distribution  of  prescription  drugs  and 
prescription  drug  samples. 

§203.3    Definitions. 

(a)  The  act  means  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  as  amended  (21 
U.S.C.  301  et  sea.). 

(b)  Authorized  distributor  of  record 
means  a  distributor  with  whom  a 
manufacturer  has  established  an 
ongoing  relationship  to  distribute  such 
manufacturer's  products. 

(c)  Blood  means  whole  blood 
collected  from  a  single  donor  and 
processed  either  for  transfusion  or 
further  manufacturing. 

(d)  Blood  component  means  that  part 
of  a  single-donor  unit  of  blood  separated 
by  physical  or  mechanical  means. 

(e)  Bulk  drug  substance  means  any 
substani::8  that  is  represented  for  use  in 


a  drug  and  that,  when  used  in  the 
manufacturing,  processing,  or  packaging 
of  a  drug,  becomes  an  active  ingredient 
or  a  finished  dosage  form  of  the  drug, 
but  the  term  does  not  include 
intermediates  used  in  the  synthesis  of 
such  substances. 

(f)  Charitable  institution  or  charitable 
organization  means  a  nonprofit  hospital, 
health  care  entity,  organization, 
institution,  foundation,  association,  or 
corporation  that  has  been  granted  an 
exemption  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended. 

[g)  Common  control  means  the  power 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person  or 
an  organization,  whether  by  ownership 
of  stock,  voting  rights,  by  contract,  or 
otherwise. 

(h)  Distribute  means  to  sell,  offer  to 
sell,  deliver,  or  offer  to  deliver  a  drug  to 
a  recipient,  except  that  the  term 
"distribute"  does  not  include: 

(1)  Delivering  or  offering  to  deliver  a 
drug  by  a  common  carrier  in  the  usual 
course  of  business  as  a  common  carrier; 
or 

(2)  Providing  of  a  drug  sample  to  a 
patient  by: 

(i)  A  practitioner  licensed  to  prescribe 
such  drug; 

(ii)  A  health  care  professional  acting 
at  the  direction  and  under  the 
supervision  of  such  a  practitioner;  or 

(iii)  The  pharmacy  of  a  hospital  or  of 
another  health  care  entity  that  is  acting 
at  the  direction  of  such  a  practitioner 
and  that  received  such  sample  in 
accordance  with  the  act  and  regulations. 

(i)  Drug  sample  means  a  luiit  of  a 
prescription  drug  that  is  not  intended  to 
be  sold  and  is  intended  to  promote  the 
sale  of  the  drug. 

(I)  Drug  coupon  means  a  form  that 
may  be  redeemed,  at  no  cost  or  at 
reduced  cost,  for  a  drug  that  is 
prescribed  in  accordance  with  section 
503(b)  of  the  act. 

(k)  Electronic  record  means  any 
combination  of  text,  graphics,  data, 
audio,  pictorial,  or  other  information 
representation  in  digital  form  that  is 
created,  modified,  maintained,  archived, 
retrieved,  or  distributed  by  a  computer 
system. 

(1)  Electronic  signature  means  any 
computer  data  compilation  of  any 
symbol  or  series  of  symbols  executed, 
adopted,  or  authorized  by  an  individual 
to  be  the  legally  binding  equivalent  of 
the  individual's  handwritten  signature, 

(m)  Emergency  medical  reasons 
include,  but  are  not  limited  to,  transfers 
of  a  prescription  drug  between  health 
care  entities  or  from  a  health  care  entity 
to  a  retail  pharmacy  to  alleviate  a 
temporary  shortage  of  a  prescription 
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drug  arising  from  delays  in  or 
interruption  of  regular  distribution 
schedules;  sales  to  nearby  emergency 
medical  services,  i.e.,  ambulance 
companies  and  fire  fighting 
organizations  in  the  same  State  or  same 
marketing  or  service  area,  or  nearby 
licensed  practitioners,  of  drugs  for  use 
in  the  treatment  of  acutely  ill  or  injtu-ed 
persons;  provision  of  minimal 
emergency  supplies  of  drugs  to  nearby 
nursing  homes  for  use  in  emergencies  or 
diuing  hours  of  the  day  when  necessary 
drugs  cannot  be  obtained;  and  transfers 
of  prescription  drugs  by  a  retail 
pharmacy  to  another  retail  pharmacy  to 
alleviate  a  temporary  shortage:  but  do 
not  include  regular  and  systematic  sales 
to  licensed  practitioners  of  prescription 
drugs  that  wiH  be  used  for  routine  office 
procedures. 

(n)  FDA  means  the  U.S.  Food  and 
Drug  Administration. 

(o)  Group  purchasing  organization 
means  any  entity  established, 
maintained,  and  operated  for  the 
purchase  of  prescription  drugs  for 
distribution  exclusively  to  its  members 
with  such  membership  consisting  solely 
of  hospitals  and  health  care  entities 
bound  by  written  contract  with  the 
entity. 

(p)  Handwritten  signature  means  the 
scripted  name  or  legal  mark  of  an 
individual  handwritten  by  that 
individual  and  executed  or  adopted 
with  the  present  intention  to 
authenticate  a  writing  in  a  permanent 
form.  The  act  of  signing  with  a  writing 
or  marking  instrument  such  as  a  pen  or 
stylus  is  preserved.  The  scripted  name 
or  legal  mark,  while  conventionally 
applied  to  paper,  may  also  be  applied  to 
other  devices  that  capture  the  name  or 
mark. 

(q)  Health  care  entity  means  any 
person  that  provides  diagnostic, 
medical,  surgical,  or  dental  treatment,  or 
chronic  or  rehabilitative  care,  but  does 
not  include  any  retail  pharmacy  or  any 
wholesale  distributor.  A  person  cannot 
simultaneously  be  a  "health  care  entity" 
and  a  retail  pharmacy  or  wholesale 
distributor. 

(r)  Licensed  practitioner  means  any 
person  licensed  or  authorized  by  State 
law  to  prescribe  drugs. 

(s)  Manufacturer  means  any  person 
who  is  a  manufacturer  as  defined  by 
§  201.1  of  this  chapter. 

(t)  Nonprofit  affiliate  means  any  not- 
for-profit  organization  that  is  either 
associated  with  or  a  subsidiary  of  a 
charitable  organization  as  defined  in 
section  S01(c)(3)  of  the  Internal  Revenue 
Code  of  1954. 

(u)  Ongoing  relationship  means  an 
association  that  exists  when  a 
manufactiu^r  and  a  distributor  enter 


into  a  written  agreement  under  which 
the  distributor  is  authorized  to 
distribute  the  manufacturer's  products 
for  a  period  of  time  or  for  a  number  of 
shipments.  If  the  distributor  is  not 
authorized  to  distribute  a 
manufacturer's  entire  product  line,  the 
agreement  must  identify  the  specific 
drug  products  that  the  distributor  is 
authorized  to  distribute. 

(v)  PDA  means  the  Prescription  Drug 
Amendments  of  1992. 

(w)  PDMA  means  the  Prescription 
Drug  Marketing  Act  of  1987. 

(x)  Person  includes  any  individual, 
partnership,  corporation,  or  association. 

(y)  Prescription  drug  means  any  drug 
(including  any  biological  product, 
except  for  blood  and  blood  components 
intended  for  transfusion  or  biological 
products  that  are  also  medical  devices) 
required  by  Federal  law  (including 
Federal  regulation)  to  be  dispensed  only 
by  a  prescription,  including  finished 
dosage  forms  and  bulk  drug  substances 
subject  to  section  503fb)  of  the  act. 

(z)  Representative  means  an  employee 
or  agent  of  a  drug  manufacturer  or 
distributor  who  promotes  the  sale  of 
prescription  drugs  to  licensed 
practitioners  and  who  may  solicit  or 
receive  written  requests  for  the  delivery 
of  drug  samples.  A  detailer  is  a 
representative. 

(aa)  Sample  unit  means  a  packet,  card, 
blister  pack,  bottle,  container,  or  other 
single  package  comprised  of  one  or 
more  dosage  units  of  a  prescription  drug 
sample,  intended  by  the  manufoctiuer 
or  distributor  to  be  provided  by  a 
licensed  practitioner  to  a  patient  in  an 
tmbroken  or  unopened  condition. 

(bb)  Unauthorized  distributor  means  a 
distributor  who  does  not  have  an 
ongoing  relationship  with  a 
manufacturer  to  sell  or  distribute  its 
products. 

(cc)  Wholesale  distribution  means 
distribution  of  prescription  drugs  to 
persons  other  than  a  consumer  or 
patient,  but  does  not  include; 

(1)  Intracompany  sales: 

(2)  The  purchase  or  other  acquisition 
by  a  hospital  or  other  health  care  entity' 
that  is  a  member  of  a  group  purciiasing 
organization  of  a  drug  for  its  own  use 
from  the  group  purchasing  organization 
or  from  other  hospitals  or  health  care 
entities  that  are  members  of  such 
organizations: 

(3)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  by  a  charitable  organization 
to  a  nonprofit  affiliate  of  the 
organization  to  the  extent  otherwise 
permitted  by  law: 

(4)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  among  hospitals  or  other 


health  care  entities  that  are  under 
common  control; 

(5)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  for  emergency  medical 
reasons; 

(6)  The  sale,  purchase,  or  trade  of  a 
drug,  an  offer  to  sell,  purchase,  or  trade 
a  drug,  or  the  dispensing  of  a  drug 
under  a  prescription  executed  in 
accordance  with  section  S03(b)  of  the 
act; 

(7)  The  distribution  of  drug  samples 
by  manufacturers'  and  authorized 
distributors'  representatives; 

(8)  The  sale,  purchase,  or  trade  of 
blood  or  blood  components  intended  for 
transfusion; 

(9)  Drug  returns,  when  conducted  by 
a  hospital,  health  care  entity,  or 
charitable  institution  in  accordance 
with  §  203.23;  or 

(10)  The  sale  of  minimal  quantities  of 
drugs  by  retail  pharmacies  to  licensed 
practitioners  for  office  use. 

(dd)  Wholesalf  distributor  tneaxis  any 
person  engaged  in  wholesale 
distribution  of  prescription  drugs, 
including,  but  not  limited  to. 
manufacturers;  repackers:  own-label 
distributors;  private-label  distributors; 
jobbers;  brokers:  warehouses,  including 
manufacturers'  and  distributors' 
warehouses,  chain  drug  warehouses, 
and  wholesale  drug  warehouses; 
independent  wholesale  drug  traders; 
and  retail  pharmacies  that  conduct 
wholesale  distributions. 

Subpart  B — Reimportation 

§203.10    Restrictions  on  rslmportation. 

.No  prescription  drug  or  drug 
composed  wholly  or  partlv  of  insulin 
that  was  manufactured  in  a  State  and 
exported  from  the  United  Slates  may  be 
reimported  by  anyone  other  than  its 
manufacturer,  except  that  FDA  may 
grant  permission  to  a  person  other  than 
the  manufacturer  to  reimport  a 
pre.scription  drug  or  insulin-containing 
drug  if  it  determines  that  such 
reimportation  is  required  for  emergency 
medical  care. 

§  203. 1 1    Applications  for  reimportation  to 
provide  •mergency  medical  csrs. 

(a)  Applications  for  reimportation  for 
emergency  medical  care  shall  be 
submitted  to  the  director  of  the  FDA 
District  Office  in  the  district  where 
reimportation  is  sought  (addresses 
found  in  §5.115  of  this  chapter). 

(b)  Applications  for  reimportation  to 
provide  emergency  medical  care  shall 
be  reviewed  and  approved  or 
disapproved  by  each  district  office. 
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$203.12    An  appeal  from  an  adversa 
dacialon  by  ttw  district  office. 

An  appeal  from  an  adverse  decision 
by  tile  district  office  involving  insulin- 
containing  drugs  or  prescription  human 
drugs,  other  than  biological  products, 
may  be  made  to  the  Office  of 
Compliance  (HFD-300),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  7520  Standish  PI., 
Rockville,  MD  20855.  An  appeal  from 
an  adverse  decision  by  the  district  office 
involving  prescription  human  biological 
products  may  be  made  to  the  Office  of 
Compliance  and  Biologies  Quality 
(HFM-600).  Center  for  Biologies  " 
Evaluation  and  Research.  Food  and 
Drug  Administration.  1401  Rockville 
Pike.  Rockville.  MD  20852. 

Subpart  C— Sales  Restrictions 

1 203.20    Sales  restrictions. 

Except  as  provided  in  §  203.22  or 
§  203.23,  no  person  may  sell,  purchase, 
or  trade,  or  offer  to  sell,  purchase,  or 
trade  any  prescription  drug  that  was: 

(al  Purchased  by  a  public  or  private 
hospital  or  other  health  care  entity;  or 

(b)  Donated  or  supplied  at  a  reduced 
price  to  a  charitable  organization. 

f  203.22    Exclusions. 

Section  203,20  does  not  apply  to: 
(a)  The  purchase  or  other  acquisition 
of  a  drug  for  its  own  use  by  a  hospital 
or  other  health  care  entity  that  is  a 
member  of  a  group  purchasing 
organization  from  the  group  purchasing 
organization  or  from  other  hospitals  or 
health  care  entities  that  are  members  of 
the  organization. 

(h)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  by  a  charitable  organization 
to  a  nonprofit  affiliate  of  the 
organization  to  the  extent  otherwise 
permitted  by  law. 

(c)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  among  hospitals  or  other 
health  care  entities  that  are  under 
common  control. 

(d)  The  sale,  purchase,  or  trade  of  a 
drug  or  an  offer  to  sell,  purchase,  or 
trade  a  drug  for  emergency  medical 
reasons. 

(e)  The  sale,  purchase,  or  trade  of  a 
drug,  an  offer  to  sell,  purchase,  or  trade 
a  drug,  or  the  dispensing  of  a  drug 
under  a  valid  prescription. 

(f)  The  sale,  purchase,  or  trade  of  a 
drug  or  the  offer  to  sell,  purchase,  or 
trade  a  drug  by  hospitals  or  health  care 
entities  owned  or  operated  by  Federal, 
State,  or  local  governmental  units  to 
other  hospitals  or  health  care  entities 
owned  or  operated  by  Federal,  State,  or 
local  governmental  units. 


(g)  The  sale,  purchase,  or  trade  of,  or 
the  offer  to  sell,  purchase,  or  trade  blood 
or  blood  components  intended  for 
transfusion. 

$203.23    Returns. 

The  return  of  a  prescription  drug 
purchased  by  a  hospital  or  health  care 
entity  or  acquired  at  a  reduced  price  by 
or  donated  to  a  charitable  institution  is 
exempt  from  the  prohibitions  in 
§  203.20,  provided  that: 

(a)  The  hospital,  health  care  entity,  or 
charitable  institution  documents  the 
return  by  filling  out  a  credit  memo 
specifying: 

(11  The  name  and  address  of  the 
hospital,  health  care  entity,  or  charitable 
institution: 

(2)  The  name  and  address  of  the 
manufacturer  or  wholesale  distributor 
from  which  it  was  acquired: 

(3)  The  product  name  and  lot  or 
control  number: 

(4)  The  quantity  returned:  and 

(5)  The  date  of  the  return. 

(b)  The  hospital,  health  care  entity,  or 
charitable  institution  forwards  a  copy  of 
each  credit  memo  to  the  manufacturer 
and  retains  a  copy  of  each  credit  memo 
for  its  records; 

(c)  Any  drugs  returned  to  a 
manufacturer  or  wholesale  distributor 
are  kept  under  proper  conditions  for 
storage,  handling,  and  shipping,  and 
written  documentation  showing  that 
proper  conditions  were  maintained  is 
provided  to  the  manufactiuer  or 
wholesale  distributor  to  which  the  drugs 
are  returned. 

Subpart  D — Samples 

$  203.30    Sample  distribution  by  mail  or 
common  carrier. 

[a)  Requirements  for  drug  sample 
distribution  by  mail  or  common  carrier. 
A  manufacturer  or  authorized 
distributor  of  record  may  distribute  a 
drug  sample  to  a  practitioner  licensed  to 
prescribe  the  drug  that  is  to  be  sampled 
or,  at  the  written  request  of  a  licensed 
practitioner,  to  the  pharmacy  of  a 
hospital  or  other  health  care  entity,  by 
mail  or  common  carrier,  provided  that: 

(IJ  The  licensed  practitioner  executes 
and  submits  a  written  request  to  the 
manufacturer  or  authorized  distributor 
of  record,  as  set  forth  in  paragraph  (b) 
of  this  section,  before  the  delivery  of  the 
drug  sample: 

(2)  The  manufacttu^r  or  authorized 
distributor  of  record  verifies  with  the 
appropriate  State  authority  that  the 
practitioner  requesting  the  drug  sample 
is  licensed  or  authorized  under  Slate 
law  to  prescribe  the  drug  product: 

(3)  The  recipient  executes  a  written 
receipt,  as  set  forth  in  paragraph  (cj  of 


this  section,  when  the  drug  sample  is 
delivered:  and 

(4)  The  receipt  is  returned  to  the 
manufacturer  or  distributor  from  which 
the  drug  sample  was  received. 

(b)  Contents  of  the  written  request 
form  for  delivery  of  samples  by  mail  or 
common  carrier 

(1)  A  vmtten  request  for  a  drug 
sample  to  be  delivered  by  mail  or 
common  carrier  to  a  licensed 
practitioner  is  required  to  contain  the 
following: 

(i)  The  name,  address,  professional 
title,  and  signature  of  the  practitioner 
making  the  request; 

(ii)  The  practitioner's  State  license  or 
authorization  number  or,  where  a 
scheduled  drug  product  is  requested, 
the  practitioner's  Drug  Enforcement 
Adininistration  number. 

(iii)  The  proprietary  or  established 
name  and  the  strength  of  the  drug 
sample  requested: 

(iv)  The  quantity  requested: 

(v|  The  name  of^the  manufactuj'er  and 
the  authorized  distributor  of  record,  if 
the  drug  sample  is  requested  from  an 
authorized  distributor  of  record:  and 

(vi)  The  date  of  the  request. 

(2)  A  written  request  for  a  drug 
sample  to  be  delivered  by  mail  or 
common  carrier  to  the  pharmacy  of  a 
hospital  or  other  health  care  entity  is 
required  to  contain,  in  addition  to  all  of 
the  information  in  paragraph  (b)(1)  of 
this  section,  the  name  and  address  of 
the  pharmacy  of  the  hospital  or  other 
health  care  entity  to  which  the  drug 
sample  is  to  be  delivered. 

(c)  Contents  of  the  receipt  to  be 
completed  upon  delivery  of  a  drug 
sample.  The  receipt  is  to  be  on  a  form 
designated  by  the  manufacturer  or 
distributor,  and  is  required  to  contain 
the  following: 

(1)  If  the  drug  sample  is  delivered  to 
the  licensed  practitioner  who  requested 
it,  the  receipt  is  required  to  contain  the 
name,  address,  professional  tide,  and 
signature  of  the  practitioner  or  the 
practitioner's  designee  who 
acknowledges  delivery  of  the  drug 
sample;  the  proprietary  or  established 
name  and  strength  of  the  drug  sample 
and  the  quantity  of  the  drug  sample 
delivered:  and  the  date  of  the  delivery. 

(2)  If  the  drug  sample  is  delivered  to 
the  pharmacy  of  a  hospital  or  other 
health  care  entity  at  the  request  of  a 
licensed  practitioner,  the  receipt  is 
required  to  contain  the  name  and 
address  of  the  requesting  licensed 
practitioner:  the  name  and  address  of 
the  hospital  or  health  care  entity 
pharmacy  designated  to  receive  the  drug 
sample:  the  name,  address,  professional 
tide,  and  signature  of  the  person 
acknowled^ng  delivery  of  the  drug 
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sample:  the  proprietary  or  established 
name  and  strength  of  the  drug  sample; 
the  quantity  of  the  drug  sample 
delivered;  and  the  date  of  the  delivery. 

$  203  J1    Sample  distribution  t>y  means 
other  tfian  mail  or  common  carrier  (direct 
delivery  by  a  representative  or  detailer). 

(a)  Requirements  for  drug  sample 
distribution  by  means  other  than  mail  or 
common  carrier  A  manufacturer  or 
authorized  distributor  of  record  may 
distribute  by  means  other  than  mad  or 
common  carrier,  by  a  representative  or 
detailer.  a  drug  sample  to  a  practitioner 
licensed  to  prescribe  the  drug  to  be 
sampled  or,  at  the  written  request  of 
such  a  licensed  practitioner,  to  the 
pharmacy  of  a  hospital  or  other  health 
care  entity,  provided  that: 

(1)  The  manufacturer  or  authorized 
distributor  of  record  receives  from  the 
licensed  practitioner  a  written  request 
signed  by  the  licensed  practitioner 
before  the  delivery  of  the  drug  sample: 

(2)  The  manufacturer  or  authorized 
distributor  of  record  verifies  with  the 
appropriate  State  authority  that  the 
practitioner  requesting  the  drug  sample 
is  licensed  or  authorized  under  State 
law  to  prescribe  the  drug  product; 

(3)  A  receipt  is  signed  by  the 
recipient,  as  set  forth  in  paragraph  (c)  of 
this  section,  when  the  drug  sample  is 
delivered: 

(4)  The  receipt  is  retiuned  to  the 
manufacturer  or  distributor;  and 

(5)  The  requirements  of  paragraphs  (d) 
through  (e)  of  this  section  are  mot. 

(b)  Contents  of  the  written  request 
forms  for  delivery  of  samples  by  a 
representative.  (1)  A  written  request  for 
delivery  of  a  drug  sample  by  a 
representative  to  a  licen.sed  practitioner 
is  required  to  contain  the  following: 

(i)  The  name,  address,  professional 
title,  and  signature  of  the  practitioner 
making  the  request: 

(ii)  The  practitioner's  State  license  or 
authorization  number,  or,  where  a 
scheduled  drug  product  is  requested, 
the  practitioner's  Drug  Enforcement 
Administration  number: 

(iii)  The  proprietary  or  established 
name  and  the  strength  of  the  drug 
sample  requested; 

(iv)  The  quantity  requested: 

(v)  The  name  of  the  manufacturer  and 
the  authorized  distributor  of  record,  if 
the  drug  sample  is  requested  from  an 
authorized  distributor  of  record;  and 

(vi)  The  date  of  the  request. 

(2)  A  written  request  for  delivery  of  a 
drug  sample  by  a  representative  to  the 
pharmacy  of  a  hospital  or  other  health 
care  entity  is  required  to  contain,  in 
addition  to  all  of  the  information  in 
paragraph  (b)  of  this  section,  the  name 
and  address  of  the  pharmacy  of  the 


hospital  or  other  health  care  entity  to 
which  the  drug  sample  is  to  be 
delivered. 

(c)  Contents  of  the  receipt  to  be 
completed  upon  delivery  of  a  drug 
.•iample.  The  receipt  is  to  be  on  a  form 
designated  by  the  manufacturer  or 
distributor,  and  is  required  to  contain 
the  following: 

(1 1  If  the  drug  sample  is  received  at 
the  address  of  the  licensed  practitioner 
who  requested  it.  the  receipt  is  required 
to  contain  the  name,  address, 
professional  title,  and  signature  of  the 
practitioner  or  the  practitioner's 
designee  who  acknowledges  delivery  of 
the  drug  sample;  the  proprietary  or 
established  name  and  strength  of  the 
drug  sample:  the  quantity  of  the  drug 
sample  delivered:  and  the  date  of  the 
delivery. 

(2)  If  the  drug  sample  is  received  by 
the  pharmacy  of  a  hospital  or  other 
health  care  entity  at  the  request  of  a 
licensed  practitioner,  the  receipt  is 
required  to  contain  the  name  and 
address  of  the  requesting  licensed 
practitioner:  the  name  and  address  of 
the  hospital  or  health  care  entity 
pharmacy  designated  to  receive  the  drug 
sample;  the  name,  address,  professional 
title,  and  signature  of  the  person 
acknowledging  delivery  of  the  drug 
sample;  the  proprietary  or  established 
name  and  strength  of  the  drug  sample; 
the  quantity  of  the  drug  sample 
delivered;  and  the  date  of  the  delivery. 

(d)  Inventory  and  reconciliation  of 
drug  samples  of  manufacturers'  and 
distributors'  representatives.  Each  drug 
manufacturer  or  authorized  distributor 
of  record  that  distributes  drug  samples 
by  means  of  representatives  shall 
conduct,  at  least  annually,  a  complple 
and  accurate  physical  inventory  of  all 
drug  samples.  All  drug  samples  in  the 
possession  or  control  of  each 
manufacturer's  and  distributor's 
representatives  are  required  to  be 
inventoried  and  the  results  of  the 
inventory  are  required  to  be  recorded  in 
an  inventory  record,  as  specified  in 
paragraph  (d)(1)  of  this  .section.  In 
addition,  manufacturers  and  distributors 
shall  reconcile  the  results  of  the 
physical  inventory  with  the  most 
recenUy  completed  prior  physical 
inventory  and  create  a  report 
documenting  the  reconciliation  process, 
as  specified  in  paragraph  (d)<2)  of  this 
section. 

(1)  The  inventory  record  is  required  to 
identify  all  drug  samples  in  a 
representative's  stock  by  the  proprietary 
or  established  name,  dosage  strength, 
and  number  of  units. 

(2)  The  reconciliation  report  is 
required  to  include; 


(i)  The  inventory  record  for  the  most 
recenUy  completed  prior  inventory: 

(ii)  A  record  of  each  drug  sample 
shipment  received  since  the  most 
recently  completed  prior  inventory, 
including  the  sender  and  date  of  the 
shipment,  and  the  proprietary  or 
established  name,  dosage  strength,  and 
nimiber  of  sample  units  receivml; 

(iii)  A  record  of  drug  sample 
distributions  since  the  most  recently 
completed  inventory  showing  the  name 
and  address  of  each  recipient  of  each 
sample  unit  shipped,  the  date  of  the 
shipment,  and  the  proprietary  or 
established  name,  dosage  strength,  and 
number  of  sample  units  shipped.  For 
the  purposes  of  this  paragraph  and 
paragraph  (d)(2)(v)  of  this  section, 
"distributions"  includes  distributions  to 
health  care  practitioners  or  designated 
hospital  or  health  care  entify 
pharmacies,  transfers  or  exchanges  with 
other  firm  representatives,  returns  to  the 
manufacturer  or  authorized  distributor, 
destruction  of  drug  samples  by  a  sales 
representative,  and  other  types  of  drug 
sample  dispositions.  The  specific  type 
of  distribution  must  be  specified  in  the 
record; 

(iv)  A  record  of  drug  sample  thefts  or 
significant  losses  reported  by  the 
representative  since  the  most  recently 
completed  prior  inventory,  including 
the  approximate  date  of  the  occurrence 
and  the  proprietary  or  established  name, 
dosage  sti-ength,  and  number  of  sample 
units  stolen  or  lost;  and 

(v)  A  record  summarizing  the 
information  required  by  paragraphs 
(d)(2)(ii)  dirough  (d)(2)(iv)  of  this 
section.  The  record  must  show,  for  each 
type  of  sample  unit  (i.e..  sample  units 
having  the  same  established  or 
proprietary  name  and  dosage  strength), 
the  total  number  of  sample  units 
received,  distributed,  losit.  or  stolen 
since  the  most  recentiy  completed  prior 
inventory.  For  example,  a  typical  entry 
in  this  record  may  read  "50  units 
risperidone  (1  mg)  retiuned  to 
manufacturer"  or  simply  "Risperidone 
(1  mg)/5G/retumed  to  manufacturer." 

(3)  Each  drug  manufacttuer  or 
authorized  distributor  of  record  shall 
take  appropriate  internal  control 
measures  to  guard  against  error  and 
possible  fraud  in  the  conduct  of  the 
physical  inventory  and  reconciliation, 
and  in  the  preparation  of  the  inventory 
record  and  reconciliation  report. 

(4)  A  manufacturer  or  authorized 
distributor  of  record  shall  carefully 
evaluate  any  apparent  discrepancy  or 
significant  loss  revealed  through  the 
inventory  and  reconciliation  process 
and  shall  fully  investigate  any  such 
discrepancy  or  significant  loss  that 
cannot  be  justified. 
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(e)  Lists  of  manufacturers'  and 
distributors'  representatives.  Each  drug 
maniifecturer  or  authorized  distributor 
of  record  who  distributes  drug  samples 
by  means  of  representatives  shall 
maintain  a  list  of  the  names  and 
addresses  of  its  representatives  who 
distribute  drug  samples  and  of  the  sites 
where  drug  samples  are  stored. 

$  203.32    Drug  sample  storage  and 
handling  raquirements. 

(a)  Storage  and  handling  conditions. 
Manufacturers,  authorized  distributors 
of  record,  and  their  representatives  shall 
store  and  handle  all  drug  samples  under 
conditions  that  will  maintain  their 
stability,  integrity,  and  effectiveness  and 
en.siue  that  the  drug  samples  are  free  of 
contamination,  deterioration,  and 
adulteration. 

(b)  Compliance  with  compendial  and 
labeling  requirements.  Manufacturers, 
authorized  distributors  of  record,  and 
their  representatives  can  generally 
comply  with  this  section  by  following 
the  compendial  and  labeling 
requirements  for  storage  and  handling  of 
a  particular  prescription  drug  in 
handling  samples  of  that  drug. 

1203.33    Drug  sample  form*. 

A  sample  request  or  receipt  form  may 
be  delivered  by  mail,  common  carrier, 
or  private  courier  or  may  be  transmitted 
photographically  or  electronically  (i.e.. 
by  telephoto,  wirephoto,  radiopholo. 
facsimile  transmission  (FAX), 
xerography,  or  electronic  data  transfer) 
or  by  any  other  system,  provided  that 
the  method  for  transmission  meets  the 
security  requirements  set  forth  in 
S203.b'0(c). 

§203.34    Policies  and  procedures; 
administrative  systems. 

Each  manufacturer  or  authorized 
distributor  of  record  that  distributes 
drug  samples  shall  establish,  maintain, 
and  adhere  to  written  policies  and 
procedures  describing  its  administrative 
systems  for  the  following: 

(a)  Distributing  drug  samples  by  mail 
or  common  carrier,  including 
methodology  for  reconciliation  of 
requests  and  receipts: 

(b)  Distributing  drug  samples  by 
means  other  than  mail  or  common 
carrier  including  the  methodology  for: 

(1)  Reconciling  requests  and  receipts, 
identifying  patterns  of  nonresponse.  and 
the  manufacturer's  or  distributor's 
response  when  such  patterns  are  found; 

(2)  Conducting  the  annual  physical 
inventory  and  preparation  of  the 
reconciliation  report: 

(3)  Implementing  a  sample 
distribution  security  and  audit  system, 
including  conducting  random  and  for- 


cause  audits  of  sales  representatives  by 
personnel  independent  of  the  sales 
force;  and 

(4)  Storage  of  drug  samples  by 
representatives; 

(c)  Identifying  any  significant  loss  of 
drug  samples  and  notifying  FDA  of  the 
loss:  and 

(d)  Monitoring  any  loss  or  theft  of 
drug  samples. 

$203.35    Standing  requests. 

Manufacturers  or  authorized 
distributors  of  record  shall  not 
distribute  drug  samples  on  the  basis  of 
open-ended  or  standing  requests,  but 
shall  require  separate  written  requests 
for  each  drug  sample  or  group  of 
samples.  An  arrangement  by  which  a 
licensed  practitioner  requests  in  writing 
that  a  specified  number  of  drug  samples 
be  delivered  over  a  period  of  not  more 
than  6  months,  with  the  actual  delivery 
dates  for  parts  of  the  order  to  be  set  by 
subsequent  oral  communication  or 
electronic  transmission,  is  not 
considered  to  be  a  standing  request. 

§203.36  Fulfillment  houses,  shipping  and 
mailing  services,  comarketing  agreements, 
and  third-party  recordkeeping. 

(a)  Responsibility  for  creating  and 
maintaining  forms,  reports,  and  records. 
Any  manufacturer  or  authorized 
distributor  of  record  that  uses  a 
fulfillment  house,  shipping  or  mailing 
service,  or  other  third  party,  or  engages 
in  a  comarketing  agreement  with 
another  manufacturer  or  distributor  to 
distribute  drug  samples  or  to  meet  any 
of  the  requirements  of  PDMA,  PDA,  or 
this  part,  remains  responsible  for 
creating  and  maintaining  all  requests, 
receipts,  forms,  reports,  and  records 
required  under  PDMA,  PDA,  and  this 
part. 

(b)  Responsibility  for  producing 
requested  forms,  reports,  or  records.  A 
manufacturer  or  authorized  distributor 
of  record  that  contracts  with  a  third 
party  to  maintain  some  or  all  of  its 
records  shall  produce  requested  forms, 
reports,  records,  or  other  required 
documents  within  2  business  days  of  a 
request  by  an  authorized  representative 
of  FDA  or  another  Federal,  Slate,  or 
local  regulatory  or  law  enforcement 
official. 

§203.37    Investigation  and  notification 
requirements. 

(a)  Investigation  of  falsification  of 
drug  sample  records.  A  manufacturer  or 
authorized  distributor  of  record  that  has 
reason  to  believe  that  any  person  has 
falsified  drug  sample  requests,  receipts, 
or  records,  or  is  diverting  drug  samples, 
shall: 

(1)  Notify  FDA.  by  telephone  or  in 
writing,  within  5  working  days; 


(2)  Immediately  initiate  an 
investigation;  and 

(3)  Provide  FDA  with  a  complete 
vmtten  report,  including  the  reason  for 
and  the  results  of  the  investigation,  not 
later  than  30  days  after  the  date  of  the 
initial  notification  in  paragraph  (a)(l )  of 
this  section. 

(b)  Significant  loss  or  known  theft  of 
drug  samples.  A  manufacturer  or 
authorized  distributor  of  record  that 
distributes  drug  samples  or  a  charitable 
institution  that  receives  donated  drug 
samples  (rom  a  licensed  practitioner 
sbaU: 

(1)  Notify  FDA.  by  telephone  or  in 
writing,  within  5  working  days  of 
becoming  aware  of  a  significant  loss  or 
known  theft; 

(2)  Immediately  initiate  an 
investigation  into  the  significant  loss  or 
known  theft;  and 

(3)  Provide  FDA  with  a  complete 
written  report,  including  the  reason  for 
and  the  results  of  the  investigation,  not 
later  than  30  days  after  the  date  of  the 
initial  notification  in  paragraph  (b)(1)  of 
this  section. 

(c)  Conviction  of  a  representative. 

(1 )  A  manufacturer  or  authorized 
distributor  of  record  that  distributes 
drug  samples  shall  notifv'  FDA.  by 
telephone  or  in  writing,  within  30  days 
of  becoming  aware  of  5»e  conviction  of 
one  or  more  of  its  representatives  for  a 
violation  of  section  503(c)(1)  of  the  act 
or  any  State  law  involving  tfae  sale, 
purchase,  or  trade  of  a  drug  sample  or 
the  offer  to  sell,  purchase,  or  trade  a 
drug  sample. 

(2)  A  manufacturer  or  authorized 
distributor  of  record  shall  provide  FDA 
with  a  complete  written  report  not  later 
than  30  days  after  the  date  of  the  initial 
notification. 

(d)  Selection  of  individual  responsible 
for  drug  sample  information.  A 
manufacturer  or  authorized  distributor 
of  record  that  distributes  drug  samples 
shall  inform  FDA  in  writing  within  30 
days  of  selecting  the  individual 
responsible  for  responding  to  a  request 
for  information  about  drug  samples  of 
that  individual's  name,  business 
address,  and  telephone  number. 

(e)  Whom  to  notify  at  FDA. 
Notifications  and  reports  concerning 
prescription  human  drugs  shall  be  made 
to  the  Division  of  Prescription  Drug 
Compliance  and  Surveillance  (HFD- 
330).  Office  of  Compliance,  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  7520  Standish 
PI.,  Rockville.  MD  20855.  Notifications 
and  reports  concerning  prescription 
human  biological  products  shall  be 
made  to  the  Division  of  Inspections  and 
Surveillance  (HFM-650),  Office  of 
Compliance,  Center  for  Biologies 
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Evaluation  and  Research,  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852. 

§  203.38    Sample  lot  or  control  numbers; 
labeling  of  sample  units. 

(a)  Lot  or  control  number  required  on 
drug  sample  labeling  and  sample  unit 
label.  The  manufacturer  or  authorized 
distributor  of  record  of  a  drug  sample 
shall  include  on  the  label  of  the  sample 
unit  and  on  the  outside  container  or 
packaging  of  the  sample  imit,  if  any,  an 
identifying  lot  or  control  number  that 
will  permit  the  tracking  of  the 
distribution  of  each  drug  sample  unit. 

(b)  Records  containing  lot  or  control 
numbers  required  for  all  drug  samples 
distributed.  A  manufacturer  or 
authorized  distributor  of  record  shall 
maintain  for  all  samples  distributed 
records  of  drug  sample  distribution 
containing  lot  or  control  numbers  that 
are  sufficient  to  permit  the  tracking  of 
sample  units  to  the  point  of  the  licensed 
practitioner. 

(c)  Labels  of  sample  units.  Each 
sample  unit  shall  bear  a  label  that 
clearly  denotes  its  status  as  a  drug 
sample,  e.g.,  "sample, "  "not  for  sale, " 
"professional  courtesy  package." 

(1)  A  drug  that  is  labeled  as  a  drug 
sample  is  deemed  to  be  a  drug  sample 
within  the  meaning  of  the  act. 

(2)  A  drug  product  dosage  unit  that 
bears  an  imprint  identifying  the  dosage 
form  as  a  drug  sample  is  deemed  to  be 

a  drug  sample  within  the  meaning  of  the 
act. 

(3)  Notwithstanding  paragraphs  (c)(1) 
and  (cK2)  of  tliis  section,  any  article  that 
is  a  drug  sample  as  defined  in  section 
503(c)(1)  of  the  act  and  §  203.3(i)  that 
fails  to  bear  the  label  required  in  this 
paragraph  (c)  is  a  drug  sample. 

§  203  J8    [Jonatlon  of  drug  samples  to 
charitable  institutions. 

A  charitable  institution  may  receive  a 
drug  sample  donated  by  a  licensed 
practitioner  or  another  charitable 
institution  for  dispensing  to  a  patient  of 
the  charitable  institution,  or  donate  a 
drug  sample  to  another  charitable 
institution  for  dispensing  to  its  patients, 
provided  that  the  following 
requirements  are  met: 

(a)  A  drug  sample  donated  by  a 
licensed  practitioner  or  donating 
charitable  institution  shall  be  received 
by  a  charitable  institution  in  its  original, 
unopened  packaging  with  its  labeling 
intact. 

(b)  Delivery  of  a  donated  drug  sample 
to  a  recipient  charitable  institution  shall 
be  completed  by  mail  or  common 
carrier,  collection  by  an  authorized 
agent  or  employee  of  the  recipient 
charitable  institution,  or  personal 


delivery  by  a  licensed  practitioner  or  an 
agent  or  employee  of  the  donating 
charitable  institution.  Donated  drug 
samples  shall  be  placed  by  the  donor  in 
a  sealed  carton  for  delivery  to  or 
collection  by  the  recipient  charitable 
institution. 

(c)  A  donated  drug  sample  shall  not 
be  dispensed  to  a  patient  or  be 
distributed  to  another  charitable- 
institution  until  it  has  been  examined 
by  a  licensed  practitioner  or  registered 
pharmacist  at  the  recipient  charitable 
institution  to  confirm  that  the  donation 
record  accurately  describes  the  drug 
sample  delivered  and  that  no  drug 
sample  is  adulterated  or  misbranded  for 
any  reason,  including,  but  not  limited 
to,  the  following: 

(1)  The  drug  sample  is  out  of  date; 

(2)  The  labeling  has  become 
mutilated,  obscured,  or  detached  from 
the  drug  sample  packaging; 

(3)  The  drug  sample  shows  evidence 
of  having  been  stored  or  shipped  under 
conditions  that  might  adversely  affect 
its  stability,  integrity,  or  effectiveness; 

(4)  The  drug  sample  is  for  a 
prescription  drug  product  that  has  been 
recalled  or  is  no  longer  marketed;  or 

(5)  The  drug  sample  is  otherwise 
possibly  contaminated,  deteriorated,  or 
adulterated. 

(d)  The  recipient  charitable  insUtutinn 
shall  dispose  of  any  drug  sample  found 
to  be  unsuitable  by  destroying  it  or  by 
returning  it  to  the  manufacturer.  The 
charitable  institution  shall  maintain 
complete  records  of  the  disposition  of 
all  destroyed  or  returned  drug  samples. 

(e)  The  recipient  charitable  institution 
shall  prepare  at  the  time  of  collection  or 
delivery  of  a  drug  sample  a  complete 
and  accurate  donation  record,  a  copy  of 
which  shall  be  retained  by  the  recipient 
charitable  institution  for  at  least  3  years, 
containing  the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  the  licensed  practitioner  (or 
donating  charitable  institution); 

(2)  The  manufacturer,  brand  name, 
quantity,  and  lot  or  control  number  of 
the  drug  sample  donated;  and 

(3)  The  date  of  the  donation. 

(f)  Each  recipient  charitable 
institution  shall  maintain  complete  and 
accurate  records  of  donation,  receipt, 
inspection,  inventory,  dispensing, 
redistribution,  destruction,  and  returns 
sufficient  for  complete  accountability 
and  auditing  of  drug  sample  stocks. 

(g)  Each  recipient  charitable 
institution  shall  conduct,  at  least 
annually,  an  inventory  of  prescription 
drug  sample  stocks  and  shall  prepare  a 
report  reconciling  the  results  of  each 
inventory  with  the  most  recent  prior 
inventory.  Drug  sample  inventor)' 
discrepancies  and  reconciliation 


problems  shall  be  investigated  by  the 
charitable  institution  and  reported  to 
FDA. 

(h)  A  recipient  charitable  institution 
shall  store  drug  samples  under 
conditions  that  will  maintain  the 
sample's  stability,  integrity,  and 
effectiveness,  and  will  ensure  that  the 
drug  samples  will  be  free  of 
contamination,  deterioration,  and 
adulteration. 

(i)  A  charitable  institution  shall  notify 
FDA  within  5  working  days  of  becoming 
aware  of  a  significant  loss  or  known 
theft  of  prescription  drug  samples. 

Subpart  E— Wholesale  Distribution 

§  203.S0    Requirements  for  wtiolesale 
distribution  of  prescription  drugs. 

(a)  Identifying  statement  for  sale.'i  by 
unauthorized  distributors.  Before  the 
completion  of  any  wholesale 
distribution  by  a  wholesale  distributor 
of  a  prescription  drug  for  which  the 
seller  is  not  an  authorized  distributor  of 
record  to  another  wholesale  distributor 
or  retail  pharmacy,  the  .seller  shall 
provide  to  the  purchaser  a  statement 
identifying  each  prior  sale,  purchase,  or 
trade  of  such  dnig.  This  identifying 
statement  shall  include: 

(1 )  The  proprietan'  and  established 
name  of  the  drug; 

(2)  Dosage; 

(3)  Container  size; 

(4)  Number  of  containers: 

(5)  The  drug's  lot  or  control 
number(s); 

(6)  The  business  name  and  address  of 
all  parties  to  each  prior  transaction 
involving  the  drug,  starting  with  the 
manufacturer;  and 

(7)  The  date  of  each  previous 
transaction. 

(b)  The  drug  origin  statement  is 
subject  to  the  record  retention 
requirements  of  §  203.60  and  must  be 
retained  by  all  wholesale  distributors 
involved  in  the  distribution  of  the  drug 
product,  whether  authorized  or 
unauthorized,  for  3  years. 

(c)  Identifying  statement  not  required 
when  additional  manufacturing 
processes  are  completed.  A 
manufacturer  that  subjects  a  drug  to  anv 
additional  manufacturing  processes  to 
produce  a  different  drug  is  not  required 
to  provide  to  a  purchaser  a  statement 
identifying  the  previous  sales  of  the 
component  drug  or  drugs. 

(d)  Lj'sI  of  authorized  distributors  of 
record.  Each  manufacturer  shall 
maintain  at  the  corporate  offices  a 
current  written  list  of  all  authorized 
distributors  of  record. 

(1)  Each  manufacturer's  list  of 
authorized  distributors  of  record  shall 
specify  whether  each  distributor  listed 
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thereon  is  authorized  to  distribute  the 
manufacturer's  full  product  line  or  only 
particular,  specified  products. 

(2)  Each  manufacturer  shall  update  its 
list  of  authorized  distributors  of  record 
on  a  continuing  basis. 

(3)  Each  manufacturer  shall  make  its 
list  of  authorized  distributors  of  record 
available  on  request  to  the  public  for 
inspection  or  copying.  A  manufacturer 
may  impose  reasonable  copying  chaises 
for  such  requests  from  members  of  the 
public. 

Subpart  F — Request  and  Receipt 
Forms,  Reports,  and  Records 

$  203.60    Request  and  receipt  forms, 
reports,  and  records. 

(a)  Use  of  electronic  records, 
electronic  signatures,  and  handwritten 
signatures  executed  to  electronic 
records. 

(1)  Provided  the  requirements  of  part 
11  of  this  chapter  are  met.  electronic 
records,  electronic  signatures,  and 
handwritten  signatures  executed  to 
electronic  records  may  be  used  as  an 
alternative  to  paper  records  and 
handwritten  signatures  executed  on 
paper  to  meet  any  of  the  record  and 
signature  requirements  of  PDMA.  PDA. 
or  this  part. 

(2)  Combinations  of  paper  records  and 
electronic  records,  electronic  records 
and  handwritten  signatures  executed  on 
paper,  or  paper  records  and  electronic 
signatures  or  handwritten  signatures 
executed  to  electronic  records,  may  be 
used  to  meet  any  of  the  record  and 
signature  requirements  of  PDMA.  PDA. 
or  this  part,  provided  that: 

(i)  The  requirements  of  part  11  of  this 
chapter  ate  met  for  the  electronic 
records,  electronic  signatures,  or 
handvmtten  signatures  executed  to 
electronic  records;  and 

(ii)  A  reasonably  secure  link  between 
the  paper-based  and  electronic 
components  exists  such  that  the 
combined  records  and  signatures  are 
trustworthy  and  reliable,  and  to  ensure 
that  the  signer  cannot  readily  repudiate 
the  signed  records  as  not  genuine. 

(3)  For  the  purposes  of  this  paragraph 
(al.  the  phrase  "record  and  signature 
requirements  of  PDMA,  PDA,  or  this 
part"  includes  drug  sample  request  and 
receipt  forms,  reports,  records,  and 
other  documents,  and  their  associated 
signatures  required  by  PDMA,  PDA,  and 
this  part. 

fb)  Mointenance  of  request  and 
receipt  forms,  reports,  records,  and 
other  documents  created  on  paper. 
Request  and  receipt  forms,  reports, 
records,  and  other  documents  created 
on  paper  may  be  maintained  on  paper 
or  by  photographic  imaging  (i.e.. 


photocopies  or  microfiche],  provided 
that  the  security  and  authentication 
requirements  described  in  paragraph  (c) 
of  this  section  are  followed.  Where  a 
required  dociimeni  is  created  on  paper 
and  electronically  scanned  into  a 
computer,  the  resulting  record  is  an 
electronic  record  that  must  meet  the 
requirements  of  part  11  of  this  chapter. 

(c)  Security  and  authentication 
requirements  for  request  and  receipt 
forms,  reports,  records,  and  other 
documents  created  on  paper.  A  request 
or  receipt  form,  report,  record,  or  other 
document,  and  any  signature  appearing 
thereon,  that  is  created  on  paper  and 
that  is  maintained  by  photographic 
imaging,  or  transmitted  electronically 
(i.e..  by  facsimile)  shall  be  maintained 
or  transmitted  in  a  form  that  provides 
reasonable  assurance  of  being; 

(1)  Resistant  to  tampering,  revision, 
modification,  fraud,  unauthorized  use, 
or  alteration: 

(2)  Preserved  in  accessible  and 
retrievable  fashion;  and 

(3)  Available  to  permit  copying  for 
purposes  of  review,  analysis, 
verification,  authentication,  and 
reproduction  by  the  person  who 
executed  the  form  or  created  the  record, 
by  the  manufacturer  or  distributor,  and 
by  authorized  personnel  of  FDA  and 
other  regulatory  and  law  enforcement 
agencies. 

(d)  Retention  of  request  and  receipt 
forms,  reports,  lists,  records,  and  other 
documents.  Any  person  required  to 
create  or  maintain  reports,  lists,  or  other 
records  under  PDMA,  PDA,  or  this  part, 
including  records  relating  to  the 
distribution  of  drug  samples,  shall 
retain  them  for  at  least  3  years  after  the 
date  of  their  creation. 

(e)  Availability  of  request  and  receipt 
forms,  reports,  lists,  and  records.  Any 
person  required  to  create  or  maintain 
request  and  receipt  forms,  reports,  lists, 
or  other  records  under  PDMA.  PDA,  or 
this  part  shall  make  them  available, 
upon  request,  in  a  form  that  permits 
copying  or  other  means  of  duplication, 
to  FDA  or  other  Federal,  State,  or  local 
regulatory  and  law  enforcement  officials 
for  review  and  reproduction.  The 
records  shall  be  made  available  within 

2  business  days  of  a  request. 

Subpart  G — Rewards 

i  203.70    Application  lor  a  reward, 

(a)  Beward  for  providing  information 
leading  to  the  institution  of  a  criminal 
proceeding  against,  and  conviction  of,  a 
person  for  the  sale,  purchase,  or  trade 
of  a  drug  sample.  A  person  who 
provides  information  leading  to  the 
institution  of  a  criminal  proceeding 
against,  and  conviction  of,  a  person  for 


the  sale,  purchase,  or  trade  of  a  drug 
sample,  or  the  offer  to  sell,  purchase,  or 
trade  a  drug  sample,  in  violation  of 
section  503(c)(l|  of  the  act.  is  entitled  to 
one-half  the  criminal  fine  imposed  and 
collected  for  such  violation,  but  not 
more  than  $125,000. 

(b)  Procedure  for  making  application 
for  a  reward  for  providing  information 
leading  to  the  institution  of  a  criminal 
proceeding  against,  and  conviction  of.  a 
person  for  the  sale,  purchase,  or  trade 
of  a  drug  sample.  A  person  who 
provides  information  leading  to  the 
institution  of  a  criminal  proceeding 
against,  and  conviction  of.  a  person  for 
the  sale,  purchase,  or  trade  of  a  drug 
sample,  or  the  offer  to  sell,  purchase,  or 
trade  a  drug  sample,  in  violation  of 
section  503(c)(l|  of  the  act.  may  apply 
for  a  reward  by  making  written 
application  to; 

(1)  Director.  Office  of  Compliance 
(HFD-300),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855;  or 

(2)  Director.  Office  of  Compliance  and 
Biologies  Quality  (HFM-600),  Center  for 
Biologies  Evaluation  and  Research, 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852.  as 
appropriate. 

PART  205— GUIDELINES  FOR  STATE 
LICENSING  OF  WHOLESALE 
PRESCRIPTION  DRUG  DISTRIBUTORS 

2.  The  authority  citation  for  21  CFR 
part  205  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  3.'>2,  393.  371. 
374. 

3.  Section  205.3  is  amended  by 
adding  paragraphs  (f)(9),  (f)(10).  and  (h) 
to  read  as  follows: 

f205J    Definitions. 

*         •         ■         •         • 

(f)*   •   ' 

(9)  Drug  returns,  when  conducted  by 
a  hospital,  health  care  entity,  or 
charitable  institution  in  accordance 
with  §  203.23  of  this  chapter;  or 

(10)  The  sale  of  minimal  quantities  of 
drugs  by  retail  pharmacies  to  licensed 
practitioners  for  office  use. 

(h)  Health  care  entity  means  any 
person  that  provides  diagnostic, 
medical,  surgical,  or  dental  treatment,  or 
chronic  or  rehabilitative  care,  but  does 
not  include  any  retail  pharmacy  or  any 
wholesale  distributor.  A  person  cannot 
simultaneously  be  a  "health  care  entity" 
and  a  retail  pharmacy  or  wholesale 
distributor. 

4.  Section  205.50  is  amended  by 
revising  paragraph  (f)(2)  to  read  as 
follows: 


^ 
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§  2O5.S0    Mtnlmum  requlrftments  for  the 
storage  and  handling  of  prescription  drugs 
and  for  the  establishment  and  maintenance 
of  prescription  drug  distribution  records. 

>»  *  *  *  a 

(f)*  •  • 

(2)  Inventories  and  records  shall  be 
made  available  for  inspection  and 
photocopying  by  authorized  Federal, 
State,  or  local  law  enforcement  agency 
officials  for  a  period  of  3  years  after  the 
date  of  their  creation. 

Dated:  August  3.  1999. 
Margaret  M.  Dolzei, 

Actiag  .Associate  Commissioner  for  Policy. 
IFR  Doc.  99-30954  Filed  11-30-99:  12:38 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
Oetarmjnation  of  Tax  Liability 
CFR  Correction 

In  Title  26  of  the  Code  of  Federal 
Regulations,  part  1  (§  §  1.641  to  1.850), 
revised  as  of  April  1, 1999,  page  293.  in 
§  1.704—1  (b)(0).  in  the  table  in  the  first 
column,  under  "Section"  the  first, 
second,  fourth  and  fifth  lines 
respectively  should  read,  1.704-l(b)(0), 
1.704-l(b)(l),  1.704-1  (b)(l)(u)and 
1.704-l(b)(l)(iii). 

Also,  in  the  second  colunm,  under 
"Heading"  "Maintenance  of  capital 
accounts"  make  the  following  changes 
in  the  second  column  of  the  table: 

1.704-l(b)(2)(d)(2)  should  read  1.704- 
l(b)(2)(iv)(d)(2) 

1. 704-1  (b)(2)(iv)(3)  should  read 
1.704-l(b)(2)(iv)(d)(3) 

1.704-l(2)(iv)(e)(J)  should  read 
1.704-l(b)(2)(iv)(e)(3) 

1.704-l(b)(2)(e)(2)  should  read  1.704- 
l(b)(2)(iv)(e)(2) 

IFR  Doc.  99-55540  Filod  12-2-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  20 

(TD8846] 

RIN1S45-AV4S 

Deductions  for  Transfers  for  Public, 
Charitable,  and  Religious  Uses:  In 
General  Marital  Deduction;  Valuation 
of  Interest  Passing  to  Surviving 
Spouse 

agency:  Internal  Revenue  Service  (KS). 
Treasury. 


ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
regulations  relating  to  the  effect  of 
certain  administration  expenses  on  the 
valuation  of  property'  that  qualifies  for 
either  the  estate  tax  marital  deduction 
under  section  2056  of  the  Internal 
Revenue  Code  or  the  estate  tax 
charitable  deduction  under  section 
2055.  The  regulations  distinguish 
between  estate  transmission  expenses, 
which  reduce  the  value  of  property  for 
marital  and  charitable  deduction 
purposes,  and  estate  management 
expenses,  which  generally  do  not 
reduce  the  value  of  property  for  these 
purposes. 

EFFECTIVE  DATES:  These  regulations  are 
effective  on  December  3. 1999. 
FOB  FURTHER  INFORMATION  CONTACT: 
Deborah  Ryan.  (202)  622-3090  (not  a 
toll-free  number). 
3UPI>LEHENTARY  INFORMATION: 

Background 

On  December  16.  1998.  the  Treasury 
Department  and  the  IRS  published  in 
the  Federal  Register  (63  FR  69248)  a 
notice  of  proposed  rulemaking  (REG- 
114663-97)  relating  to  the  effect  of 
certain  administration  expenses  on  the 
valuation  of  property  whirJi  qualifies  for 
the  estate  tax  marital  or  charitable 
deduction.  The  proposed  regulations 
were  issued  in  response  to  the  decision 
of  the  Supreme  Court  of  the  United 
States  in  Commissioner  v.  Estate  of 
Hubert,  520  U.S.  93  (1997)  (1997-2  C.B. 
231).  Written  comments  responding  to 
the  notice  of  proposed  rulemaking  were 
received,  and  a  public  hearing  was  held 
on  April  21,  1999,  at  which  time  oral 
testimony  was  presented.  This  Treasury 
decision  adopts  final  regulations  with 
respect  to  the  notice  of  proposed 
rulemaking.  A  summary  of  the  principal 
comments  received  and  revisions  made 
in  response  to  those  comments  is 
provided  below. 

The  proposed  regulations  set  forth  the 
substantive  provisions  as  applied  to  the 
estate  tax  marital  deduction  in 
§  20.2056(b)-4(a).  For  the  estate  tax 
charitable  deduction,  the  proposed 
regulations  (under  §  20.20S5-l(d)(6)) 
merely  cross-reference  the  rules  for  the 
marital  deduction. 

Several  commentators  suggested  that 
the  regulations  under  section  2055 
should  contain  specific  rules  relating  to 
the  charitable  deduction,  rather  than 
just  a  cross-reference.  The  Treasur>'  and 
the  IRS  agree  with  this  suggestion.  The 
final  regulations  contain  rules  under 
§  20.2055-3  specifically  addressing  the 
effect  of  administration  expenses  on  the 
valuation  of  propert>'  when  all  or  a 
portion  of  the  interests  in  property' 


qualify  for  the  estate  tax  charitable 
deduction. 

Several  commentators  stated  that  Ae 
distinction  between  estate  transmission 
expenses  and  estate  management 
expenses  was  not  clearly  made  in  the 
proposed  regulations  and  requested 
more  concrete  definitions  of  each  type 
of  expense.  In  response  to  these 
comments,  the  final  regulations 
characterize  estate  transmission 
expenses  as  those  expenses  that  would 
not  have  been  incurred  except  for  the 
decedent's  death.  Although  the  amount 
of  these  expenses  carmot  be  calculated 
with  any  degree  of  certainty  on  the  date 
of  the  decedent's  death,  they  are 
expenses  that  are  incurred  because  of 
the  decedent's  death.  Estate 
management  expenses,  on  the  other 
hand,  are  characterized  in  the  final 
regulations  as  expenses  that  would  be 
incurred  with  respect  to  the  property 
even  if  the  decedent  had  not  died:  that 
is,  expenses  incxured  in  investing, 
maintaining,  and  preserving  the 
property.  These  are  expenses  that 
typically  would  hai'e  been  incurred 
virith  respect  to  the  property  by  the 
decedent  before  death  or  by  the 
beneficiaries  had  they  received  the 
property  on  the  date  of  death  without 
any  interx'ening  period  of 
administration.  In  order  to  be  certain 
that  all  expenses  are  classified  as  either 
transmission  expenses  or  management 
expenses,  transmission  expenses  are 
defined  to  include  all  expenses  that  are 
not  management  expenses. 

Three  conunentator!,  stated  that  the 
different  treatment  accorded  to  estate 
transmission  expenses  and  estate 
management  expenses  under  the 
proposed  regulations  creates  a  new 
federal  standard  for  allocating  expenses 
that  may  be  contrary  to  the  manner  in 
which  the  expenses  must  be  charged 
under  state  law.  However,  the  Treasury 
and  the  IRS  believe  that  the  allocation 
of  administration  expenses  based  on  the 
distinction  between  transmission  and 
management  expenses  provides  the 
most  accurate  measure  of  the  value  of 
the  property  which  passes  to  the 
surviving  spouse  or  to  the  charity  at  the 
moment  of  thf-  decedent's  death  for 
federal  estate  tax  marital  and  charitable 
deduction  purposes.  Transmission 
expenses  that  are  charged  to  the 
property  passing  to  the  surviving  spouse 
or  to  the  charity  reduce  the  amount  of 
that  property  as  of  the  date  of  the 
decedent's  death  because  the  expenses. 
as  well  as  the  transfer  to  the  surviving 
spouse  or  to  charity,  are  a  consequence 
of  and  arise  as  a  result  of.  the 
decedent's  death.  In  contrast, 
management  expenses  do  not  generally 
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reduce  the  amount  of  the  property 
passing  from  the  decedent  as  of  the  date 
of  the  decedent's  death  because  these 
expenses  are  incurred  in  producing 
income  and  preserving  and  maintaining 
the  property  between  the  date  of  the 
decedent's  death  and  the  date  of 
distribution.  These  expenses  are  the 
ongoing,  year-to-year  expenses  incurred 
in  the  investment,  preservation,  and 
maintenance  of  property  by  property 
owners. 

In  response  to  other  comments,  the 
final  regulations  illustrate  the 
application  of  these  rules  to  pecimiary 
bequests  to  the  surviving  spouse.  If, 
under  the  terms  of  the  governing 
instrument  or  applicable  local  law,  the 
recipient  of  a  pecuniary  bequest  is  not 
entitled  to  income  earned  until 
distribution,  the  income  is  not  included 
in  the  definition  of  the  marital  or 
charitable  share.  Thus,  the  amount  of 
the  property  passing  to  the  surviving 
spouse  or  charity  for  which  a  marital  or 
charitable  deduction  is  allowable  will 
not  be  reduced  even  if  estate 
transmission  or  estate  management 
expenses  are  paid  out  of  the  income 
earned  by  assets  that  will  be  used  to 
satisfy  the  pecuniary  bequest. 

Two  commentators  requested 
guidance  in  applying  the  regulations  to 
estates  that  are  intended  to  be 
nontaxable.  Accordingly,  the  final 
regulations  add  two  examples,  one 
involving  a  formula  designed  to  produce 
zero  estate  taxes  and  the  other  involving 
a  pecuniary  bequest  designed  to  utilize 
the  applicable  exclusion  amount  under 
section  2010 

Manv  of  the  comments  concerned  the 
special  rule  of  §  20.2056(b)-4(e)(2)(ii)  of 
the  proposed  regulations.  Under  the 
special  rule,  the  value  of  the  deductible 
property  interest  is  not  increased  as  a 
result  of  the  decrease  in  the  federal 
estate  tax  liability  that  is  attributable  to 
the  deduction  of  estate  management 
expenses  as  expenses  of  administration 
imder  section  2053  on  the  federal  estate 
tax  return.  A  similar  rule  would  have 
applied  for  purposes  of  the  estate  tax 
charitable  deduction. 

Several  of  these  commentators  argued 
that  the  special  nile  is  inconsistent  with 
sections  2056(a)  and  2055(c),  because 
the  value  of  the  property  passing  to  the 
surviving  spouse  or  rjiarity  should  be 
reduced  only  by  the  estate  taxes  actually 
paid.  Thus,  an  estate  should  be 
permitted  the  full  benefit  of  deducting 
management  expenses  on  the  federal 
estate  tax  return,  including  an  increase 
to  the  marital  or  charitable  deduction 
based  on  the  resultant  decrease  in  tax 
payable  from  the  marital  or  charitable 
share. 


Conversely,  other  commentators 
asserted  that  the  special  rule  does  not 
conform  with  section  20S6(b)(9). 
Section  2056(b)(9)  provides  that  nothing 
in  section  2056  or  any  other  estate  tax 
provision  shall  allow  the  value  of  any 
interest  in  property  to  be  deducted  for 
federal  estate  tax  purposes  more  than 
once  with  respect  to  the  same  decedent. 
These  commentators  pointed  out  that  if 
estate  management  expenses  paid  from 
the  marital  or  charitable  share  are 
deducted  on  the  federal  estate  tax 
return,  and  no  reduction  is  made  to  the 
allowable  amount  of  the  marital  or 
charitable  deduction,  then  the  same 
property  interest  is  deducted  twice  in 
violation  of  section  2056(b)(9). 

After  considering  these  comments,  the 
Treasury  and  the  IRS  have  eliminated 
the  special  rule  of  the  proposed 
regulations.  The  final  regulations 
provide  that  estate  management 
expenses  attributable  to.  and  payable 
from,  the  property  interest  passing  to 
the  surviving  spouse  or  charity  do  not 
reduce  the  value  of  the  property 
interest.  However,  pursuant  to  section 
2056(b)(9),  the  allowable  amount  of  the 
marital  or  charitable  deduction  is 
reduced  by  the  amount  of  these 
management  expenses  if  they  are 
deducted  on  the  Federal  estate  tax 
return. 

The  Treasury  and  the  IRS  believe  that 
the  principles  which  apply  for 
determining  the  value  of  the  marital  and 
charitable  deductions  should  also  apply 
for  determining  the  value  of  property 
that  passes  bom  one  decedent  to 
another  when  calculating  the  amount  of 
the  credit  for  tax  on  prior  transfers 
under  section  2013.  Therefore,  the  final 
regulations  amend  $  20.201 3-4(b)  by 
adding  a  cross  reference  to  §  20.2056(b)- 
4(d). 

Efiective  Dates 

The  regulations  under  sections  2055 
and  2056  are  applicable  to  estates  of 
decedents  dying  on  or  after  December  3, 
1999.  The  regulations  under  section 
2013  are  applicable  to  transfers  from 
estates  of  decedents  dying  on  or  after 
Decembers.  1999. 

EtTect  on  Other  Documents 

The  following  publications  are 
obsolete  as  of  December  3. 1999. 
Rev.  Rul.  66-233  (1996-2  C.B.  428) 
Rev.  Rul.  73-98  (1973-1  C.B.  407) 
Rev.  Rul.  80-159  (1980-1  C.B.  206) 
Rev.  Rul.  93-48  (1993-2  C.B.  270) 

Special  Analyses 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 


also  has  been  determined  that  section 
SS3(b)  of  the  Administrative  Procedure 
Act  (5  use.  chapter  5)  does  not  apply 
to  these  regulations,  and.  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7B05(f)  of  the  Internal  Revenue 
Code,  these  regulations  were  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  information.  The  principal 
author  of  these  regulations  is  Deborah 
Ryan.  Office  nf  the  Assistant  Clhief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  28  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly.  26  CFR  part  20  is 
amended  as  follows: 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16.1954 

Paragraph  1.  The  authority  citation 
for  part  20  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7B05  "   •   * 

Par.  2.  Section  20.2013-4  is  amended 
by: 

1.  Removing  "and"  at  the  end  of 
paragraph  (b)(2). 

2  Redesignating  paragraph  (b)(3)  as 
paragraph  (b)(4). 

3.  Adding  a  new  paragraph  (b)(3). 

The  addition  reads  as  follows: 

S  20.201 3-4    Valuation  of  property 
transferred. 


(b)*   •   • 

(3)(i)  By  the  amount  of  administration 
expenses  in  accordance  with  the 
principles  of  §  20.2056(b)-4(d), 

(ii)  This  paragraph  (b)(3)  applies  to 
transfers  from  estates  of  decedents  dying 
on  or  after  December  3.  1999;  and 
*         •         *         •         * 

Par.  3.  Section  20.2055-3  is  amended 
by: 

1 .  Revising  the  section  heading. 

2.  Adding  a  paragraph  heading  for 
paragraph  (a). 

3.  Redesignating  the  text  of  paragraph 
(a)  following  the  heading  and 
paragraphs  (b)  and  (c)  as  paragraph 
(a)(1)  and  paragraphs  (a)(2)  and  (a)(3), 
respectively. 

4.  Adding  a  new  paragraph  (b). 
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The  revision  and  additions  read  as 
follows: 

§  20.2055-3    Effect  of  death  taxes  and 
administration  expenses. 

(a)  Death  taxes.  '    •    ' 

(b)  Administration  expenses — (1) 
Definitions — (i)  Management  expenses. 
Estate  management  expenses  are 
expenses  that  are  incurred  in 
connection  with  the  investment  of  estate 
assets  or  with  their  preservation  or 
maintenance  during  a  reasonable  period 
of  administration.  Examples  of  these 
expenses  could  include  investment 
advisor>'  fees,  stock  brokerage 
commissions,  custodial  fees,  and 
interest. 

(ii)  Tmnsmission  expenses.  Estate 
transmission  expenses  are  expenses  that 
would  not  have  been  incurred  but  for 
the  decedent's  death  and  the  consequent 
necessity  of  collecting  the  decedent's 
assets,  paying  the  decedent's  debts  and 
death  taxes,  and  distributing  the 
decedent's  property  to  those  who  are 
entitled  to  receive  it.  Estate  transmission 
expenses  include  any  administration 
expense  that  is  not  a  management 
expense.  Examples  of  these  expenses 
could  include  executor  commissions 
and  attorney  fees  (except  to  the  extent 
of  commissions  or  fees  specifically 
related  to  investment,  preservation,  and 
maintenance  of  the  assets),  probate  fees, 
expenses  incurred  in  construction 
proceedings  and  defending  against  will 
contests,  and  appraisal  fees. 

(iii)  Charitable  share.  The  charitable 
share  is  the  property'  or  interest  in 
property  that  passed  from  the  decedent 
for  which  a  deduction  is  allowable 
under  .section  2055(a)  with  respect  to  all 
or  part  of  the  property  interest.  The 
charitable  share  includes,  for  example, 
bequests  to  charitable  organizations  and 
bequests  to  a  charitable  lead  unitrust  or 
annuity  trust,  a  charitable  remainder 
unitrust  or  aimuity  trust,  and  a  pooled 
income  fund,  described  in  section 
2055(e)(2).  The  charitable  share  also 
includes  the  income  produced  by  the 
property  or  interest  in  property  during 
the  period  of  administration  if  the 
income,  under  the  terms  of  the 
governing  instrument  or  applicable  local 
law.  is  payable  to  the  charitable 
organization  or  is  to  be  added  to  the 
principal  of  the  property  interest 
passing  in  whole  or  in  part  to  the 
charitable  organization. 

(2)  Effect  of  transmission  expenses. 
For  purposes  of  determining  the 
charitable  deduction,  the  value  of  the 
charitable  share  shall  be  reduced  by  the 
amount  of  the  estate  transmission 
expenses  paid  from  the  charitable  share. 

(3)  Effect  of  management  expenses 
attributable  to  the  charitable  share.  For 


purposes  of  determining  the  charitable 
deduction,  the  value  of  the  charitable 
share  shall  not  be  reduced  by  the 
amount  of  the  estate  management 
expenses  attributable  to  and  paid  from 
the  charitable  share.  Pursuant  to  section 
2056(b)(9).  however,  the  amount  of  the 
allowable  charitable  deduction  shall  be 
reduced  by  the  amount  of  any  such 
management  expenses  that  are  deducted 
under  section  2053  on  the  decedent's 
federal  estate  tax  return. 

(4)  Effect  of  management  expenses 
not  attributable  to  the  charitable  share. 
For  purposes  of  determining  the 
charitable  deduction,  the  value  of  the 
charitable  share  shall  be  reduced  by  the 
amount  of  the  estate  management 
expenses  paid  horn  the  charitable  share 
but  attributable  to  a  property  interest 
not  included  in  the  charitable  share. 

(5)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (b): 

Example.  Tile  decedent,  who  dies  in  2000. 
leaves  his  residuan'  estate,  after  the  payment 
of  debls.  expenses,  and  estate  taxes,  to  a 
charitable  remainder  unitrust  that  salisfie.? 
the  requirements  of  section  664(d).  During 
the  period  of  adminislraliun.  the  estate  incurs 
iwlale  tmnsmi.ssion  expenses  of  S400,000. 
The  residue  of  the  estate  (the  charitable 
share)  must  be  reduced  by  the  S400,0(X)  of 
transmission  expenses  and  by  the  Federal 
and  Slate  estate  taxes  before  the  present 
value  of  the  remainder  interest  passing  to 
charity  can  be  determined  in  ao:ordance 
with  the  provisions  of  §  1.664— t  of  this 
chapter.  Bet.ause  the  estate  taxes  are  payable 
out  of  the  residue,  the  computation  of  the 
tjslate  taxes  and  the  allowable  charitable 
deduction  are  interrelated.  See  paragraph 
(a)(2)  uf  this  section. 

(6)  Cross  reference.  See  §  20.2056(b)- 
4(d)  for  additional  examples  applicable 
to  the  treatment  of  administration 
expenses  under  this  paragraph  (b). 

(7)  Effective  date.  The  provisions  of 
this  paragraph  (b)  apply  to  estates  of 
decedents  dying  on  or  after  December  3. 
1999. 

Par.  4.  Section  20.20S6(b)-4  is 
amended  by: 

1.  Removing  the  last  two  sentences  of 
paragraph  (a). 

2.  Redesignating  paragraph  (d)  as 
paragraph  (e). 

3.  Adding  a  new  paragraph  (d). 
The  addition  reads  as  follows: 

§  20.2056<b)-4    Marital  deduction:  valuation 
of  interest  passing  to  surviving  spouse. 


(d)  Effect  of  administration 
expenses — (1)  Definitions — (i) 
Management  expenses.  Estate 
management  expenses  are  expenses  that 
are  incurred  in  coimection  with  the 
investment  of  estate  assets  or  with  their 
preservation  or  maintenance  dining  a 


reasonable  period  of  administration. 
Examples  of  these  expenses  could 
include  investment  advisory  fees,  stock 
brokerage  commissions,  custodial  fees, 
and  interest. 

(ii)  Transmission  expenses.  Estate 
transmission  expenses  are  expenses  that 
would  not  have  been  incurred  but  for 
the  decedent's  death  and  the  consequent 
necessity  of  collecting  the  decedent's 
assets,  paying  the  decedent's  debts  and 
death  taxes,  and  distributing  the 
decedent's  property  to  those  who  are 
entitled  to  receive  it.  Estate  transmission 
expenses  include  any  administration 
expense  that  is  not  a  management 
expense.  Examples  of  these  expenses 
could  include  executor  commissions 
and  attorney  fees  (except  to  the  extent 
of  commissions  or  fees  specifically 
related  to  investment,  preservation,  and 
maintenance  of  the  assets),  protiate  fees, 
expenses  inctnred  in  construction 
proceedings  and  defending  against  will 
contests,  and  appraisal  fees. 

(iii)  Marital  share.  The  marital  share 
is  the  property  or  interest  in  property 
that  passed  from  the  decedent  for  which 
a  deduction  is  allowable  imder  section 
2056(a).  The  marital  share  includes  the 
income  produced  by  the  property  or 
interest  in  property  during  tbe  period  of 
administration  if  the  income,  tmder  the 
terms  of  tbe  governing  instrument  or 
applicable  local  law.  is  payable  to  the 
sur\'iving  spouse  or  is  to  be  added  to  the 
principal  of  the  property  interest 
passing  to.  or  for  the  benefit  of,  the 
surviving  spouse. 

(2)  Effect  of  transmission  expenses. 
For  purposes  of  determining  the  marital 
deduction,  the  value  of  the  marital  share 
shall  be  reduced  by  the  amount  of  the 
estate  transmission  expenses  paid  from 
the  marital  share. 

(3)  Effect  of  management  expenses 
attributable  to  the  marital  share.  For 
purposes  of  determining  the  marital 
deduction,  the  value  of  the  marital  share 
shall  not  be  reduced  by  the  amoimt  of 
the  estate  management  expenses 
attributable  to  and  paid  from  the  marital 
share.  Pursuant  to  section  2056(b)(9). 
however,  the  amount  of  the  allowable 
marital  deduction  shall  be  reduced  by 
the  amoiml  of  any  such  management 
expenses  that  are  deducted  under 
section  2053  on  the  decedent's  Federal 
estate  tax  rettim. 

(4)  Effect  of  management  expenses 
not  attributable  to  the  marital  share.  For 
purpo.ses  of  determining  the  marital 
deduction,  the  value  of  the  marital  sharp 
shall  be  reduced  by  the  amount  of  the 
estate  management  expenses  paid  from 
the  marital  share  but  attributable  to  a 
property  interest  not  included  in  the 
marital  share. 
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(5)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (d): 

Example  I  The  decedent  dies  after  2006 
having  made  no  lifetime  gifts.  The  decedent 
makes  a  bequest  of  shares  of  ABC 
Corporation  stock  to  the  decedent's  child. 
The  bequest  provides  that  the  child  is  to 
receive  the  income  ftxim  the  shares  from  the 
date  of  the  decedent's  death.  The  value  of  the 
bequeathed  shares  on  the  decedent's  date  of 
death  is  $3,000,000.  The  residue  of  the  estate 
is  bequeathed  to  a  trust  for  which  the 
Qxecutor  properly  makes  an  election  under 
section  2056(b)(7)  to  treat  as  qualified 
terminable  interest  property  The  value  of  the 
residue  on  the  decedent's  date  of  death. 
before  the  payment  of  administration 
expenses  and  Federal  and  State  estate  taxes. 
is  ,S6,000.000.  Under  applicable  local  law.  the 
executor  has  the  discretion  to  pay 
administration  expenses  hxtm  the  income  or 
principal  of  the  residuary  estate.  All  estate 
taxes  are  to  be  paid  from  the  residue.  The 
State  estate  tax  equals  the  State  death  tax 
credit  available  under  section  2011. 

During  the  period  of  administration,  the 
estate  incurs  estate  transmission  expenses  of 
$400,000.  which  the  executor  charges  to  the 
residue.  For  purposes  of  determining  the 
marital  deduction,  the  value  of  the  residue  is 
reduced  by  the  Federal  and  State  estate  taxes 
and  by  the  estate  transmiMion  expenses.  If 
the  transmission  expenses  are  deducted  on 
the  Federal  estate  tax  return,  the  marital 
deduction  is  53.500.000  ($6,000,000  minus 
5400.000  transmission  expenses  and  minus 
52.100.000  Federal  and  State  estate  taxes).  If 
the  transmission  expenses  are  deducted  on 
the  estate's  Federal  income  tax  return  rather 
than  on  the  estate  tax  return,  tbe  marital 
deduction  is  S3.01 1.1  U  (56,000,000  minus 
S4O0.000  transmission  expenses  and  minus 
52.388,889  Federal  and  State  estate  taxes). 

Example  2.  The  ^ts  are  the  same  as  in 
Example  1.  except  that,  instead  of  incurring 
estate  transmission  expenses,  the  estate 
incurs  estate  management  expenses  of 
5400.000  in  connection  with  the  residue 
property  passing  for  the  benefit  of  the  spouse. 
The  executor  charges  these  management 
expenses  to  the  residue.  In  determining  the 
value  of  the  residue  passing  to  the  spouse  for 
marital  deduction  purposes,  a  reduction  is 
made  for  Federal  and  State  estate  taxes 
payable  from  the  residue  but  no  reduction  is 
made  for  the  estate  management  expenses.  If 
the  management  expenses  are  deducted  on 
the  estate's  income  tax  return,  the  net  value 
of  the  property  passing  to  the  spouse  is 
53.900.000  (56,000.000  minus  52,100,000 
Federal  and  State  estate  taxes).  A  marital 
deduction  is  claimed  for  that  amount,  and 
the  taxable  estate  is  53.100.000. 

Example  3.  The  facts  are  the  same  as  in 
Example  7,  except  that  the  estate 
management  expenses  of  5400.000  are 
mcurred  in  connection  with  the  bequest  of 
.\BC  Corporation  stock  (o  the  decedent's 
child.  The  executor  charges  these 
management  expenses  to  the  residue.  For 
purposes  of  determining  the  marital 
deduction,  the  value  of  the  residue  is 
reduced  by  the  Federal  and  State  estate  taxes 


and  by  the  management  expenses.  The 
management  expenses  reduce  the  value  of 
the  residue  because  they  are  charged  to  the 
property  passing  to  the  spouse  even  though 
they  were  incurred  with  respect  to  stock 
passing  to  the  child.  If  the  management 
expenses  are  deducted  on  the  estate's  Federal 
income  tax  return,  the  marital  deduction  is 
53.011.111  (56.000.000  minus  5400.000 
management  expenses  and  minus  52.588.889 
Federal  and  State  estate  taxes).  If  the 
management  expenses  are  deducted  on  the 
estate's  Federal  estate  tax  return,  rather  than 
on  the  estate's  Federal  income  lax  return,  the 
marital  deduction  is  53.500,000  (56.000.000 
minus  5400,000  management  expenses  and 
minus  52.100.000  in  Federal  and  State  estate 
taxes). 

Example  4.  The  decedent,  who  dies  in 
2000.  has  a  gross  estate  of  53.000.000. 
Included  in  the  gross  estate  are  proceeds  of 
5150,000  bt)m  a  policy  insuring  the 
decedent's  life  and  payable  to  the  decedent's 
child  as  beneficiary.  The  applicable  credit 
amount  against  the  tax  was  fully  consumed 
by  the  decedent's  lifetime  gifts.  Applicable 
Stale  law  requires  the  child  to  pay  any  estate 
taxes  attributable  to  the  life  insurance  policy. 
Pursuant  to  the  decedent's  will,  the  rest  of 
the  decedent's  estate  passes  outright  to  the 
surviving  spouse.  During  the  period  of 
administration,  the  estate  incurs  estate 
management  expenses  of  5150,000  in 
cormection  with  the  property  passing  to  the 
spouse.  The  value  of  the  property  passing  to 
the  spouse  is  52,850.000  (53,000.000  less  the 
insurance  proceeds  of  5150.000  passing  to 
the  child).  For  purposes  of  determining  the 
marital  deduction,  if  the  management 
expenses  are  deducted  on  the  estate's  income 
tax  return,  the  marital  deduction  is 
52.850.000  (53.000.000  less  5150.000)  and 
there  is  a  resulting  taxable  estate  of  5150.000 
153,000.000  less  a  marital  deduction  of 
52.850.000).  Suppose,  instead,  the 
management  expenses  of  $150,000  are 
deducted  on  the  estate's  estate  lax  return 
under  section  2053  as  expenses  of 
administration.  In  such  a  situation,  claiming 
a  marital  deduction  of  52.8SU.000  would  be 
taking  a  deduction  for  the  same  SlSO.OOO  in 
property  under  both  sections  20S3  and  2056 
and  would  shield  from  estate  taxes  the 
5150.000  in  insurance  proceeds  passing  to 
the  decedent's  child.  Therefore,  in 
accordance  with  section  2Q56(b)(9).  the 
marital  deduction  is  limited  to  52.700.000. 
and  the  resulting  taxable  estate  is  5150,000. 

Example  5.  Tbe  decedent  dies  after  2006 
having  made  no  lifetime  gifts.  The  value  of 
the  decedent's  residuary  estate  on  the 
decedent's  date  of  death  is  53.000.000.  before 
the  payment  of  administration  expenses  and 
Federal  and  State  estate  taxes.  The  decedent's 
will  provides  a  formula  for  dividing  the 
decedent's  residuary  estate  between  two 
trusts  to  reduce  the  estate's  Federal  estate 
taxes  to  zero.  Under  the  formula,  one  trust. 
for  the  beneHt  of  the  decedent's  child,  is  to 
be  funded  with  that  amount  of  property  equal 
in  value  to  so  much  of  the  applicable 
exclusion  amount  under  section  2010  that 
would  reduce  the  estate's  Federal  estate  tax 
to  zero.  The  other  trust,  for  the  benefit  of  the 
surviving  spouse,  satisfies  the  requirements 


of  section  2056(b)(7)  and  is  to  be  funded  with 
the  remaining  property  in  the  estate.  The 
State  estate  tax  equals  the  State  death  tax 
credit  available  under  section  2011.  During 
the  period  of  administration,  the  estate  incurs 
transmission  expenses  of  $200,000.  The 
transmission  expenses  of  5200.000  reduce 
the  value  of  the  residue  to  52,800.000.  If  the 
transmission  expenses  are  deducted  on  the 
Federal  estate  tax  return,  then  the  formula 
divides  the  residue  so  that  the  value  of  the 
property  passing  to  the  child's  trust  is 
Si. 000.000  and  the  value  of  the  property 
passing  to  the  marital  trust  is  51.800.000.  The 
allowable  marital  deduction  is  51.800,000. 
The  applicable  exclusion  amount  shields 
from  Federal  estate  tax  the  entire  51,000,000 
passing  to  the  child's  trust  so  that  the  amount 
of  Federal  and  State  estate  taxes  is  zero. 
Alternatively,  if  the  transmission  expenses 
are  deducted  on  the  estate's  Federal  income 
tax  return,  the  formula  divides  the  residue  so 
that  the  value  of  the  property  passing  to  the 
child's  trust  is  5800.000  and  the  value  of  the 
property  passing  to  the  marital  trust  is 
52.000,000.  The  allowable  marital  deduction 
remains  $1,800,000.  The  applicable 
exclusion  amount  shields  from  Federal  estate 
tax  the  entire  5800.000  passing  to  the  child's 
trust  and  $200,000  of  the  $2,000,000  passing 
to  the  marital  trust  so  that  the  amount  of 
Federal  and  Slate  estate  taxes  remains  zero. 

Example  6.  The  facts  are  the  same  as  in 
Example  5.  except  that  the  decedent's  will 
provides  that  the  child's  trust  is  to  be  funded 
with  that  amount  of  properiy  equal  in  value 
to  the  applicable  exclusion  amount  under 
section  2010  allowable  to  the  decedent's 
estate.  The  residue  of  the  estate,  after  the 
payment  of  any  debts,  expenses,  and  Federal 
and  State  estate  taxes,  is  to  pass  to  the  marital 
trust.  The  applicable  exclusion  amount  in 
this  case  is  51 ,000,000.  so  the  value  of  the 
property  piassing  to  the  child's  trust  is 
51.000.000.  After  deducting  the  5200.000  of 
transmission  expenses,  the  residue  of  the 
estate  is  51,800,000  less  any  estate  taxes.  If 
the  transmission  expenses  are  deducted  on 
the  Federal  estate  tax  return,  the  allowable 
marital  deduction  is  51,800.000.  the  taxable 
estate  is  zero,  and  the  Federal  and  Stale 
estate  taxes  are  zero.  Alternatively,  if  the 
transmission  expenses  are  deducted  on  the 
estate's  Federal  income  tax  return,  the  net 
value  of  the  property  passing  to  the  spouse 
IS  51,657.874  (51.800.000  minus  5142,106 
estate  taxes).  A  marital  deduction  is  claimed 
for  that  amount,  the  taxable  estate  is 
51.342,106,  and  the  Federal  and  State  estate 
taxes  total  5142,106. 

Example  7.  The  decedent,  who  dies  in 
2000,  makes  an  outright  pecuniary  bequest  of 
53,000,000  to  the  decedent's  surviving 
spouse,  and  the  residue  of  the  estate,  after  the 
payment  of  all  debts,  expenses,  and  Federal 
and  State  estate  taxes,  passes  to  the 
decedent's  child.  Under  the  terms  of  the 
applicable  local  law.  a  beneficiary  of  a 
pecuniar>-  bequest  is  not  entitled  to  any 
income  on  the  bequest.  During  the  period  of 
administration,  the  estate  pays  estate 
transmission  expenses  from  the  income 
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earned  by  the  property  that  will  be 
distributed  to  the  sur\'iving  spouse  in 
satisfaction  of  the  pecuniary  bequest.  The 
income  earned  on  this  properly  is  not  part  of 
the  marital  share.  Therefore,  the  allowable 
marila)  deduction  is  53.000,000,  unreduced 
by  the  amount  of  the  estate  transmission 
expenses. 

(6)  Effective  date.  The  provisions  of 
this  paragraph  (d)  apply  to  estates  of 
decedents  dying  on  or  after  December  3. 
1999. 

*     •     *     •     t 

Robert  E.  Wenzel, 

Dep  ulyCfjmm  issioner  of  Internal  Revenue. 

Approved;  November  22, 1999. 
lonathan  Talisman. 

Acting  Assistant  Secretary  of  tbe  Treasury. 
|FR  Doc.  99-31094  Filed  12-2-99:  8:43  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  20.  25.  301  and  602 

[TO  8M51 

RIN  1S45-AW20 

Adequate  Disclosure  of  Gifts 

agency:  Interna]  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  changes  made  to 
Internal  Revenue  Code  sections  2001 , 
2504.  and  6501  by  the  Ta.xpayer  Relief 
Act  of  1997  and  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998  regarding  the  valuation  of  prior 
gifts  in  determining  estate  and  gift  tax 
liability,  and  the  period  of  limitations 
for  assessing  and  collecting  gift  tax. 
These  regulations  are  necessary  because 
section  6501  (cj(9)  now  requires  that  a 
gift  must  be  adequately  disclosed  on  a 
gift  tax  return  in  order  to  conunence  the 
running  of  the  period  of  limitations  on 
assessment  with  respect  to  the  gift.  Once 
the  period  of  limitations  expires,  the 
amount  of  that  gift  as  reported  on  the 
return  may  not  be  adjusted  for  purposes 
of  determining  future  gift  and  estate  tax 
liability.  The  regulations  provide 
guidance  on  what  constitutes  adequate 
disclosure  for  purposes  of  the  statute. 
DATES:  These  regulations  are  effective 
December  3. 1999. 
FOn  FURTHER  INFORMATION  CONTACT: 
William  L.  Blodgett.  (202)  622-3090 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 


Paperwork  Reduction  Act 

The  collection  of  Information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1637.  Responses 
to  this  collection  of  information  ate 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

The  reporting  burden  contained  in 
§  301.6501(c)-l(f]  is  reflected  in  the 
burden  for  Form  709,  ■'U.S.  Gift  (and 
Generation-Skipping  Transfer)  Tax 
Return." 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP. 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasur\'.  Office  of  Information  and 
Rcgulator>'  Affairs.  Washington.  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may  be 
material  in  the  administration  of  any 
internal  revenue  law.  Generally,  tax 
returns  and  tax  return  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Background 

On  December  22 ,  1 998,  the  IRS 
published  in  the  Federal  Register  (63 
FR  70701)  a  notice  of  proposed 
rulemaking  under  sections  2001  and 
2504  relating  to  the  value  of  prior  gifts 
for  purposes  of  computing  the  estate 
and  gift  tax,  and  under  section  6501 
relating  to  the  period  for  assessment  and 
collection  of  gift  tax.  Written  comments 
responding  to  the  notice  of -proposed 
rulemaking  were  received  and  a  hearing 
was  held  on  April  28. 1999.  at  which 
time  oral  testimony  was  presented.  This 
document  adopts  final  regulations  with 
respect  to  this  notice  of  proposed 
rulemaking.  A  summary  of  the  principal 
comments  received  and  the  revisions 
made  in  response  to  those  comments  is 
provided  below. 

1.  Hequiremenls  for  Adequate 
Disclosure 

Under  section  6501(c)(9).  the  period 
of  limitations  on  the  assessment  of  gift 
tax  with  respect  to  a  gift  will  conmience 
to  nm  only  if  the  gift  is  adequately 
disclosed  on  the  ^A  tax  return.  The 


proposed  regulations  provide  a  list  of 
information  required  to  satisfy  the 
adequate  disclosure  standard. 

In  general,  the  comments  objected  to 
the  quantity,  detail,  and  nature  of  the 
information  required  under  the 
proposed  regulations,  in  some  cases, 
information  required  in  the  proposed 
regulations  is  not  required  in  the  final 
regulations.  However.  Troasur)-  and  the 
IRS  continue  to  believe  thai  the 
adequate  disclosure  rule  was  intended 
to  afford  the  IRS  a  viable  means  to 
identify  the  returns  that  should  be 
examined,  with  a  minimum  expenditure 
of  resources.  Further,  the  more  complete 
and  comprehensive  the  information 
filed  with  the  return  is.  the  more  readily 
the  IRS  will  be  able  to  identify  the 
returns  that  should  not  be  examined, 
thus  saving  taxpayers  needless 
expenditures  of  lime  and  money. 

Several  commentators  suggested  that 
the  language  in  §  301.6501-l(f)(2)  of  the 
proposed  regulations  imposed  two 
requirements  for  adequate  disclosure. 
That  is.  the  taxpayer  had  to  provide 
information  adequate  to  apprise  the  IRS 
of  the  nature  of  the  gift.  etc.  and  in 
addition,  the  taxpayer  had  to  provide 
the  information  listed  in  the  regulation 
In  response  to  these  comments,  the  final 
regulations  clarif>'  that  the  adequate 
disclosure  requirement  is  satisfied  if  the 
information  listed  in  the  regulation  is 
provided. 

Some  conmientators  argued  that 
Congress  intended  that  the  new 
adequate  disclosure  requirements  be  the 
same  as  the  existing  disclosure 
reqtiirements  under  prior  section 
6501(c)(9)  for  pre-August  5.  1997  gifts  of 
propertv  subject  to  the  special  valuation 
rules  of  sections  2701  and  2702. 
Therefore,  the  commentators  suggested 
that  the  IRS  adopt  the  disclosure 
requirements  under  S  301.6501(c)- 
i(e)(2)  for  transfers  of  those  interests. 
This  suggestion  was  not  adopted.  The 
IRS  and  Treasury  believe  it  is  necessary 
to  expand  on  those  disclosure 
requirements  to  address  the  broader 
range  of  transfers  covered  by  the  new 
legislation,  as  well  as  transactions  and 
entities  that  may  not  have  been 
prevalent  when  the  prior  regulations 
were  promulgated. 

Under  the  proposed  regulations,  if 
property  is  transferred  in  trust, 
taxpayers  are  required  to  provide  a  brief 
description  of  the  terms  of  the  trust.  In 
response  to  comments,  the  final 
regulations  provide  that  taxpayers  may 
submit  a  complete  copy  of  the  trust 
document  in  lieu  of  a  description  of  the 
trust  terms. 

The  proposed  regulations  require  the 
submission  of  a  detailed  description  of 
the  method  used  in  determining  the  fair 
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market  value  of  the  property,  including 
"any  relevant  financial  data." 
Commentators  contended  that  "any 
relevant  financial  data"  is  a  subjective 
concept  that  lacks  specificity.  Rather, 
the  regulations  should  specify  exactly 
what  financial  data  must  be  submitted, 
.such  as  balance  sheets,  net  earnings 
statements,  etc.  In  response  lo  these 
comments,  the  final  regulations  require 
that  any  financial  data  that  was  used  in 
valuing  the  interest  must  be  submitted. 
This  ensures  that  the  information 
requested  is  available  and  was  deemed 
relevant  by  the  person  valuing  the 
interest. 

Several  commentators  expressed 
concern  over  the  requirement  in  the 
proposed  regulations  that,  if  a  less-than- 
1 00-percent  interest  in  a  non-actively 
traded  entity  is  transferred,  the  taxpayer 
must  submit  a  statement  regarding  the 
fair  market  value  of  100  percent  of  the 
entity  determined  without  regard  to  any 
discounts.  It  was  contended  that  a  less- 
than- 100-percent  interest  in  an 
operating  company  may  not  be  valued 
based  on  a  pro  rata  portion  uf  tlie  value 
of  100  percent  of  the  entity:  rather  the 
appraiser  often  will  determine  the  value 
based  on  indicia  other  than  the  value  of 
the  entire  entity,  such  as  the  price/ 
earnings  ratio  of  stock  in  comparable 
publicly-traded  entities.  Because  the 
entire  entity  is  not  valued  in  these 
situations,  valuing  100  percent  of  the 
entity  would  not  be  relevant.  One 
comment  stated  that  this  requirement 
would  be  reasonable  in  valuing  an 
interest  in  nonactively-traded  entities, 
such  as  entities  holding  securities  or 
real  estate,  since  in  those  cases  the  value 
of  an  interest  in  the  entity  would  be 
determined  based  on  a  pro  rata  portion 
of  the  value  of  100  percent  of  the  entity. 
In  response  to  these  comments,  the  final 
regulations  do  not  require  a  statement  of 
the  fair  market  value  of  100  percent  of 
the  entity  (without  regard  to  any 
discounts),  if  the  value  of  the  interest  in 
the  entity  is  properly  determined 
without  using  the  net  asset  value  of  the 
entire  entity.  If  100  percent  of  the  value 
of  the  entity  is  not  disclosed,  the 
taxpayer  bears  the  burden  of 
demonstrating  that  the  fair  market  value 
of  the  entity  is  properly  determined  by 
a  method  other  than  a  method  based  on 
the  net  value  of  the  assets  held  by  the 
entity. 

The  proposed  regulations  also  require 
valuation  information  for  each  entity 
(and  its  assets)  that  is  owned  or 
controlled  by  the  entity  subject  to  the 
transfer.  Comments  indicated  that  this 
requirement  would  be  difficult  to 
satisfy,  because  in  some  cases  the 
information  would  not  be  within  the 
control  of  the  taxpayer  and  the  entity 


subject  to  the  transfer  would  not 
normally  be  required  to  maintain  the 
financial  records  with  respect  to  lower- 
tiered  entities.  The  comments  suggested 
that  information  on  the  lower-tiered 
entities  should  be  required  only  to  the 
extent  such  information  is  essential  to  a 
reasonable  appraisal  of  the  interest 
transferred  and  is  in  the  personal 
control  of  the  taxpayer.  Many 
commentators  suggested  that  the 
regulations  require  the  submission  of 
only  that  information  that  a  qualified 
and  competent  appraiser  would  use  in 
valuing  the  interest.  In  response  to  these 
comments,  the  final  regulations  provide 
that  the  information  on  the  lower-tiered 
entities  must  be  submitted  if  the 
information  is  relevant  and  material  in 
determining  the  value  of  the  interest  in 
the  entity. 

Finally,  cortunents  suggested  that  a 
properly  completed  appraisal  would 
contain  all  the  information  that  is 
material  and  relevant  to  the  valuation  of 
the  transferred  property  and,  therefore, 
should  be  sufficient  to  satisfy  any 
disclosure  requirement.  Accordingly, 
under  the  final  regulations,  an  appraisal 
satisfj'ing  specific  requirements  may  be 
submitted  in  lieu  of  a  detailed 
description  of  the  method  used  to 
determine  the  fair  market  value  and  in 
lieu  of  information  regarding  tiered 
entities. 

The  proposed  regulations  require  a 
statement  of  relevant  facts  that  would 
apprise  the  IRS  of  the  nature  of  any 
potential  gift  tax  controversy  concerning 
the  transfer,  or  instead  of  that  statement, 
a  concise  description  of  the  legal  issue 
presented  by  the  facts.  This  requirement 
is  similar  to  the  disclosure  required  to 
avoid  the  accuracy-related  penalty 
under  section  6662.  It  was  intended  to 
enable  the  IRS  to  easily  identify  issues 
presented  so  that  the  IRS  could  evaluate 
whether  an  examination  is  warranted 
during  the  initial  review  of  the  gift  tax 
return.  Commentators  indicated  that  the 
requirement  was  too  subjective  and 
open-ended,  since  it  would  be  difficult 
for  a  practitioner  to  identify  or 
anticipate  "any"  potential  controversy. 
In  response  to  these  comments,  that 
requirement  has  been  eliminated  from 
the  final  regulations.  The  proposed 
regulations  also  require  that  the 
taxpayer  submit  a  statement  describing 
any  position  taken  that  is  contrary  to 
any  temporary  or  final  regulations  or 
any  revenue  ruling.  Commentators  were 
concerned  that  this  requirement  could 
be  interpreted  as  including  both 
regulations  and  revenue  rulings  that  are 
published  after  the  gift  tax  return  is  filed 
that  interpret  earlier  IRS  positions.  In 
response  to  these  comments,  the  final 
regulations  limit  the  required  statement 


to  positions  taken  that  are  contrary  to 
any  proposed,  temporary'  or  final 
regulation,  and  any  revenue  ruling 
published  at  the  time  the  transfer 
occurred. 

Commentators  also  noted  that,  under 
the  proposed  regulations,  if  a  taxpayer 
failed  to  provide,  for  example,  one  item 
of  information,  the  adequate  disclosure 
requirement  would  not  be  satisfied, 
regardless  of  the  significance  of  the 
item.  The  comments  suggested  that 
"substantial  compliance"  with  the 
requirements  of  the  regulations  or  a 
good-faith  effort  to  comply  should  be 
deemed  actual  compliance.  This 
suggestion  was  not  adopted  in  view  of 
the  difficulty  in  defining  and  illustrating 
what  would  constitute  substantial 
compliance.  However,  it  is  not  intended 
that  the  absence  of  any  particular  item 
or  items  would  necessarily  preclude 
satisfaction  of  the  regulatory 
requirements,  depending  on  the  nature 
of  the  item  omitted  and  the  overall 
adequacy  of  the  information  provided. 

In  response  to  comments,  a  rule  was 
added  regarding  the  application  of  the 
adequate  disclosure  rules  in  the  case  of 
"split  gifts"  under  section  2513.  Under 
this  rule,  gifts  attributed  to  the  non- 
donor  spouse  are  deemed  to  be 
adequately  disclosed  if  the  gifts  are 
adequately  disclosed  on  the  return  filed 
by  the  donor  spouse, 

2.  Finality  With  Respect  to  Adequately 
Disclosed  Gifts 

Under  the  proposed  regulations,  if  a 
transfer  is  adequately  disclosed  on  the 
gift  tax  return,  and  the  period  for 
assessment  of  gift  tax  has  expired,  then 
the  IRS  is  foreclosed  from  adjusting  the 
value  of  the  gift  under  section  2504(c) 
(for  purposes  of  determining  the  current 
gift  tax  liability)  and  under  section 
2001(f)  (for  purposes  of  determining  the 
estate  tax  liabiUty).  However,  the  IRS  is 
not  precluded  from  making  adjustments 
involving  legal  issues,  even  if  the  gift 
was  adequately  disclosed.  This  position 
was  based  on  longstanding  regulations 
applying  section  2504(c)  and  relevant 
case  law. 

Conunents  suggested  that  this  rule  is 
contrary  to  Congressional  intent  in 
enacting  section  2001(f)  and  amending 
section  2504(c)  to  provide  a  greater 
degree  of  finality  with  respect  to  the  gift 
and  estate  tax  statutory  scheme.  In 
response  to  these  comments,  the  final 
regulations  preclude  adjustments  with 
respect  to  all  issues  related  to  a  gift  once 
the  gift  tax  statute  of  limitations  expires 
with  respect  to  that  gift. 

3.  Non-Gift  TmnsacUons 

Under  the  proposed  regulations,  a 
completed  transfer  that  did  not 
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constitute  a  gift  would  he  considered 
adequately  disclosed  if  the  taxpayer 
submitted  the  information  required  for 
adequate  disclosure  and  an  explanation 
describing  why  the  transfer  was  not 
subject  to  the  gift  tax.  One  commentator 
suggested  that  the  adequate  disclosure 
requirement  should  be  waived  if  the 
taxpayer  reasonably,  in  good  faith, 
believes  the  transfer  is  not  a  gift  (for 
example,  a  salary  payment  made  to  a 
child  employed  in  a  family  business). 
Another  commentator  noted  that  the 
standard  for  adequate  disclosure  is 
higher  for  a  "non-gift"  than  it  is  for  a 
gift  transaction  since,  in  the  non-gift 
situation,  the  donor  must  provide  all  the 
information  required  by  the  regulation 
and  a  statement  why  the  transaction  is 
not  a  gift.  Another  comment  requested 
more  guidance  for  reporting  non-gift 
business  transactions.  In  response  to  the 
comments,  the  final  regulations  limit 
the  information  required  in  a  non-gift 
situation.  In  addition,  the  final 
regulations  provide  that  completed 
transfers  to  members  of  the  transferor's 
family  (as  defined  in  section 
2032A(e)(2))  in  the  ordinary  course  of 
operating  a  business  are  deemed  to  be 
adequately  disclosed,  even  if  not 
reported  on  a  gift  tax  return,  if  the  item 
is  properly  reported  by  all  parties  for 
income  tax  purposes.  For  example,  in 
the  case  of  a  salary  payment  made  to  a 
child  of  the  donor  employed  in  the 
donor's  business,  the  transaction  will  be 
treated  as  adequately  disclosed  for  gift 
tax  purposes  if  the  salary  payment  is 
properly  reported  by  the  business  and 
the  child  on  their  income  tax  returns 
This  exception  only  applies  to 
transactions  conducted  in  the  ordinary 
course  of  operating  a  business.  It  does 
not  apply,  for  example,  in  the  case  of  a 
sale  of  property  (including  a  business) 
by  a  parent  to  a  child. 

■*.  Effective  Date  Provisions 

Several  comments  were  received 
regarding  clarification  of  the  statutory' 
effective  date  rules. 

One  comment  requested  clarification 
of  the  efiective  date  of  section 
6501(c)(9).  as  amended.  The  Taxpayer 
Relief  Act  of  1997  provides  that  the 
amendments  to  section  6501  (c)(g) 
(commencing  the  running  of  the  period 
of  limitations  only  if  the  gift  is 
adequately  disclosed)  apply  to  gifts 
made  in  calendar  years  ending  after 
August  5.  1997  (that  is.  all  gifts  made  in 
calendar  year  1997  and  thereafter). 
However,  the  underlying  legislative 
historj'  indicates  that  the  amendment  to 
section  6501(c)(9)  applies  "to  gifts  made 
in  calendar  years  after  the  date  of 
enactment  [August  5. 19971",  H.R.  Conf. 
Rep.  No.  220. 105th  Cong..  Isl  Sess.  408 


(1997).  Notwithstanding  this  statement 
in- the  legislative  history,  the  statutor>' 
language  is  clear  thai  the  section  as 
amended  applies  to  all  gifts  made 
during  the  1997  calendar  year,  and 
thereafter.  In  the  final  regulations,  the 
statutory  effective  date  language  is 
restated  in  a  maimer  that  makes  it  clear 
that  section  6501(c)(9)  as  amended 
applies  lo  all  gifts  made  after  December 
31. 1996. 

Another  comment  suggested 
clarification  of  the  application  of  the 
adequate  disclosure  rules  and  the 
interaction  between  sections  2S04(c) 
and  6501(c)(9)  with  respect  to  gifts 
made  between  )anuar\'  1.  1997.  and 
August  6.  1997.  since  section  2504(t)  as 
amended  applies  only  to  gifts  made  after 
August  5,  1997.  but  section  6501(c)(9)  as 
amended  applies  to  all  gifts  made  in 
1997.  In  response  to  this  comment,  an 
example  has  been  added  under 
§  25.2504-2(c)  involving  a  situation 
where  a  gift  is  made  prior  lo  August  6. 
1997.  that  is  not  adequately  disclosed 
on  the  return  filed  for  1997.  The 
example  clarifies  that  the  period  for 
assessment  with  respect  to  the  pre- 
August  6.  1997  gift  does  not  commence 
to  run  because  the  gift  is  not  adequately 
disclosed.  Accordingly,  a  gift  tax  may  be 
assessed  with  respect  to  the  gift  at  any 
time,  and  notwithstanding  the  effective 
date  for  section  2504(c).  that  1997  gift 
can  be  adjusted  as  a  part  of  prior  taxable 
gifts  in  determining  subsequent  gift  tax 
liabihty.  Further,  the  1997  gift  can  be 
adjusted  as  part  of  taxable  gifts  imder 
section  2001  in  determining  estate  tax 
liabilitj-. 

Finally,  in  response  to  another 
comment,  an  example  has  been  added 
illustrating  the  application  of  the 
effective  date  rules  in  a  similar  fact 
pattern,  where  the  gifts  are  made  in  a 
calendar  year  prior  to  1997.  The 
example  illustrates  thai  the  IRS  may  not 
revalue  the  gifts,  for  purposes  of 
determining  prior  taxable  gifts  for  gift 
tax  piuposes.  if  a  gift  tax  was  paid  and 
assessed  with  respect  to  the  calendar 
year,  and  the  period  for  assessment  has 
expired.  Since  the  gifti  wore  made  prior 
to  1997.  the  rules  of  section  2504(c)  and 
section  6501  prior  to  amendment  apply. 
However,  the  IRS  may  adjust  the  giftf 
for  purposes  of  determining  adjusted 
taxable  gifts  for  estate  tax  purposes. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore.a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  AdminisUrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 


to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  lo  the  Small 
Business  Administration  for  comment 
on  Iheir  impact  on  small  business.  . 

Drafting  Information:  The  principal        ''•Av  | 
author  of  theiic  regulations  is  William  L. 
Blodgett.  Office  of  Assistant  Chief 
Counsel  (Passlhroughs  and  Special 
Industries),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Emplo>'meot  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Pan  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  20.  25.  301 
and  602  are  amended  as  follows: 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,  1954 

Paragraph  1.  The  authority  citation 
for  part  20  continues  to  read  in  part  as 
follows: 

Aulhorily:  28  U.S.C.  7805  •    '   • 
Par.  2.  Section  20.2001-1  is  revised  lo 
read  as  follows: 

§20.2001-1     Valuation  ol  adjusted  taxable 
gifts  and  section  2701(d)  tauble  events. 

(a)  Adjusted  taxable  gifts  made  prior 
to  August  6.  1997.  For  purposes  of 
determining  the  value  of  adjusted 
taxable  gifts  as  defined  in  section 
2001(b).  if  the  gift  was  made  prior  lo 
August  6, 1997.  the  value  of  the  gift  may 
be  adjusted  at  any  time,  even  if  the  time 
within  which  a  gift  tax  may  be  asses.sod 
has  expired  under  section  6501  .This 
paragraph  ta)  also  applies  to 
adjustments  involving  issues  other  than 
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valuation  for  gifts  made  prior  to  August 
6.  1997. 

(b)  Adjusted  taxable  gifts  and  section 
2701(d)  taxable  events  occurring  after 
August  5.  1997.  For  purposes  of 
determining  the  amount  of  adjusted 
taxable  gifts  as  defined  in  section 
2001(b),  if.  under  section  6501.  the  time 
has  expired  within  which  a  gift  tax  may 
be  assessed  under  chapter  12  of  the 
Internal  Revenue  Code  (or  under 
corresponding  provisions  of  prior  laws) 
with  respect  lo  a  gift  made  after  August 
.5.  1997.  or  with  respect  to  an  increase 
in  taxable  gifts  required  under  section 
2701(d)  and  §  25.2701-4  of  this  chapter, 
then  the  amount  of  tbe  taxable  gift  will 
be  the  amount  as  finally  determined  for 
gift  lax  purposes  under  chapter  12  of  the 
Internal  Revenue  Code  and  the  amount 
of  the  taxable  gift  may  not  thereafter  be 
adjusted.  The  rule  of  this  paragraph  (b) 
applies  to  adjustments  involving  all 
issues  relating  to  the  gift,  including 
valuation  issues  and  legal  issues 
involving  the  interpretation  of  the  gift 
tax  law. 

(c)  Finally  determined.  For  purposes 
of  paragraph  (b)  of  this  section,  the 
amount  of  a  taxable  fjift  as  finally 
determined  for  gift  tax  purposes  is — 

( 1 )  Tbe  amount  of  tbe  taxable  gift  as 
shown  on  a  gift  tax  return,  or  on  a 
statement  attached  to  the  return,  if  the 
Uitemal  Revenue  Service  does  not 
contest  such  amount  before  the  time  has 
expired  under  section  6501  within 
which  gift  taxes  may  be  assessed; 

(2)  The  amount  as  specified  by  the 
Internal  Revenue  Service  before  the  time 
has  expired  under  section  6501  within 
which  gift  taxes  may  be  assessed  on  the 
gift,  if  such  specified  amount  is  not 
timely  contested  by  the  taxpayer: 

(3)  The  amount  as  finally  determined 
by  a  court  of  competent  jurisdiction:  or 

(4)  The  amount  as  determined 
pursuant  to  a  settlement  agreement 
entered  into  between  tbe  taxpayer  and 
the  Internal  Revenue  Service. 

(d)  Definitions.  For  purposes  of 
paragraph  (b)  of  this  section,  the  amount 
is  finally  determined  by  a  court  of 
competent  jurisdiction  when  the  court 
enters  a  final  decision,  judgment,  decree 
or  other  order  with  respect  to  the 
amount  of  the  taxable  gift  that  is  not 
subject  to  appeal.  See.  for  example, 
section  7481.  regarding  the  finality  of  a 
decision  by  the  US  Tax  Court.  Also,  for 
purposes  of  paragraph  (b)  of  this 
section,  a  settlement  agreement  means 
any  agreement  entered  into  by  the 
Internal  Revenue  Service  and  the 
taxpayer  that  is  binding  on  both.  The 
term  includes  a  closing  agreement  under 
section  7121.  a  compromise  under 
section  7122,  and  an  agreement  entered 


into  in  settlement  of  litigation  involving 
the  amount  of  the  taxable  gift. 

(e)  Expiration  of  period  of  assessment. 
For  purposes  of  determining  if  the  time 
has  expired  within  which  a  tax  may  be 
assessed  under  chapter  12  of  the 
Internal  Revenue  Code,  see 
§301.6501(c)-l(e)  and  (f)  of  this 
chapter. 

(f)  Effective  dates  Paragraph  (a)  of 
this  section  applies  to  transfers  of 
property  by  gift  made  prior  to  August  6. 
1997,  if  the  estate  tax  return  for  the 
donor/decedent's  estate  is  filed  after 
December  3,  1999.  Paragraphs  (b) 
through  (e)  of  this  section  apply  to 
transfers  of  property  by  gift  made  after 
August  5,  1997,  if  the  gift  tax  return  for 
the  calendar  period  in  which  tbe  gift  is 
made  is  filed  after  December  3,  1999. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31,  1954 

Par.  3.  Tbe  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 
Authority:  26  U.S.C.  7805  •   "    • 

Par.  4.  In  §25.2504-1.  a  sentence  is 
added  at  the  end  of  paragraph  (d)  to 
read  as  follows: 

i  2S.2S04-1     Taxable  gifts  for  preceding 
calendar  period*. 


(d)  •  *  *  However,  see  §  25.2504-2(b) 
regarding  certain  gifts  made  after  August 
5.  1997. 

Far.  S.  Section  25.2504-2  is  revised  to 
read  as  follows: 

i  2Si!504-2    Determination  of  gifts  for 
preceding  calendar  periods. 

(d)  Gifts  made  before  August  6,  1997. 
If  the  time  has  expired  within  which  a 
tax  may  be  assessed  under  chapter  12  of 
the  Internal  Revenue  Code  (or  under 
corresponding  provisions  of  prior  laws) 
on  the  transfer  of  property  by  gift  made 
during  a  preceding  calendar  period,  as 
defined  in  §  25.2502-l(c)(2),  tbe  gift  was 
made  prior  to  August  6, 1997,  and  a  tax 
has  been  assessed  or  paid  for  such  prior 
calendar  period,  the  value  of  the  gift,  for 
purposes  of  arriving  at  the  correct 
amount  of  the  taxable  gifts  for  the 
preceding  calendar  periods  (as  defined 
under  §  25.2504-l(a)).  is  the  value  used 
in  computing  the  tax  for  tbe  last 
preceding  calendar  period  for  which  a 
tax  was  assessed  or  paid  under  chapter 
12  of  the  Internal  Revenue  Code  or  the 
corresponding  provisions  of  prior  laws. 
However,  this  rule  does  not  apply  where 
no  tax  was  paid  or  assessed  for  the  prior 
calendar  period.  Furthermore,  this  rule 
does  not  apply  to  adjustments  involving 
issues  other  than  valuation.  See 
S25.2504-l(d). 


(b)  Gifts  made  or  section  2701id) 
taxable  events  occurring  after  August  5, 
1997.  If  the  time  has  expired  under 
section  6501  within  which  a  gift  tax 
may  be  assessed  under  chapter  12  of  the 
Internal  Revenue  Code  (or  under 
corresponding  provisions  of  prior  laws) 
on  the  transfer  of  property  by  gift  made 
during  a  preceding  calendar  period,  as 
defined  in  §  25.2502-l(c)(2).  or  with 
respect  to  an  increase  in  taxable  gifts 
required  under  section  2701(d)  and 

§  25.2701-4,  and  the  gift  was  made,  or 
the  section  2701(d)  taxable  event 
occurred,  after  August  5,  1997.  the 
amount  of  the  taxable  gift  or  the  amount 
of  the  increase  in  taxable  gifts,  for 
purposes  of  determining  the  correct 
amount  of  taxable  gifts  for  the  preceding 
calendar  periods  (as  defined  in 
§  25.2504-1  (a)),  is  the  amount  that  is 
finally  determined  for  gift  tax  purposes 
(within  the  meaning  of  S  20.2001-l(c)  of 
this  chapter)  and  such  amount  may  not 
be  thereafter  adjusted.  The  rule  of  this 
paragraph  (b)  applies  to  adjustments 
involving  all  issues  relating  to  the  gift 
including  valuation  issues  and  legal 
issues  involving  tbe  interpretation  of  the 
gift  tax  law.  For  purposes  of 
determining  if  the  time  has  expired 
within  which  a  gift  tax  mav  be  assessed, 
see  §301.6501(c)-l(e)  and'lO  of  this 
chapter. 

(c)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraphs  (a)  and 
(b)  of  this  section: 

Example  I.  (i)  Faclt.  In  1996,  A  transferred 
closely-nold  stock  in  trust  for  the  benefit  of 
B.  A's  child.  A  timely  filed  a  Federal  gift  tax 
return  reporting  the  1996  tran.sfer  lo  B.  No 
gift  tax  was  assessed  or  paid  as  a  result  of  the 
gift  lax  annual  exclusion  and  the  application 
of  A's  available  unified  credit.  In  2001,  A 
transferred  additional  closely-held  stock  to 
the  trust.  A's  Federal  gift  lax  return  reporting 
the  2001  transfer  was  timely  filed  and  the 
transfer  was  adequately  disclosed  under 
S  301.6501|cl-l(n(2l  of  this  chapter.  In 
computing  the  amount  of  taxable  gifts.  A 
claimed  annual  exclusions  with  respect  lo 
the  transfers  in  1996  and  2001-  In  2003.  A 
transfers  additional  property  lo  B  and  timely 
files  a  Federal  gift  tax  return  reporting  the 
gift,  (ii)  Application  of  the  rule  limiting 
adjustments  lo  prior  gifts.  Under  section 
2.'>04(c),  in  determining  A's  2003  gift  tax 
liability,  the  amount  of  A's  1996  gift  can  be 
adjusted  for  purposes  of  computing  prior 
taxable  gifts,  since  thai  gift  was  made  prior 
to  August  6, 1997,  and  therefore,  the 
provisions  of  paragraph  (a)  of  this  section 
apply.  Adjustments  can  be  made  with  respect 
10  the  valuation  of  the  gift  and  legal  issues 
presented  (for  example,  the  availability  of  the 
annual  exclusion  with  respect  to  the  gift). 
However.  A's  2001  transfer  was  adequately 
disclosed  on  a  tlmaly  filed  gift  lax  return  and. 
thus,  under  paragraph  (b)  of  this  section,  the 
amount  of  the  2001  taxable  gift  by  A  may  not 
be  adjusted  (either  with  respect  lo  the 
valuation  of  the  gift  or  any  legal  issue)  fur 
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purposes  of  computing  prior  taxable  gifts  in 
determining  A's  2003  gift  lax  liability. 

Example  2.  (i)  Facts.  In  1996.  A  transferred 
cloBely-nald  stock  lo  B.  A's  child.  A  timely 
filed  a  Federal  gift  lax  return  reporting  the 
1996  transfer  to  B  and  paid  gift  tax  on  the 
value  of  the  gift  reported  on  the  return.  On 
August  1. 1997.  A  transferred  additional 
closely-held  .slock  to  B  in  exchange  for  a 
promissory  note  signed  by  B.  Also,  on 
September  10,  1997.  A  Irartsferred  ciosely- 
held  stock  to  C,  A's  other  child.  On  .^prii  15. 
199H.  A  timely  flied  a  gift  lax  return  for  1997 
reporting  the  September  10.  1997.  transfer,  lo 
C  and.  under  §301.6501(c)-l(f)(2)  of  this 
chapter,  adequately  disclosed  that  transfer 
and  paid  gift  tax  with  respect  to  the  transfer. 
However,  A  believed  that  tbe  uansfer  lo  B  on 
August  I,  1997.  was  for  full  and  adequate 
consideration  and  A  did  not  report  the 
transfer  to  B  on  the  1997  Federal  gift  tax 
return.  In  2002.  A  transfers  additional 
properly  lo  B  and  timely  files  a  Federal  gift 
lax  return  reporting  the  gift. 

(ii)  Application  of  the  rule  limiting 
adfustments  to  prior  gifts.  Under  section 
2504(c),  in  determining  A's  2002  gift  lax 
liability,  the  value  of  A's  1996  gift  cannot  be 
adjusted  for  purposes  of  computing  the  value 
of  prior  taxable  gifts,  since  that  gift  was  made 
prior  to  August  6, 1997,  and  a  timely  filed 
Federal  gift  tax  return  was  filed  on  which  a 
gift  lax  was  assessed  and  paid.  However,  A's 
prior  taxable  gifts  can  be  adjusted  to  reflect 
the  August  1,  1997,  transfer  because, 
although  a  gift  tax  return  fur  1997  was  timely 
filed  and  gift  tax  was  paid,  under 
S  301.6501(c)-1|f)  of  this  chapter  the  period 
for  assessing  gift  tax  with  respect  lo  the 
August  1. 1997.  transfer  did  not  commence 
10  run  since  that  transfer  was  not  adequately 
disclosed  on  the  1997  gift  tax  return. 
Accordingly,  a  gift  tax  may  be  assessed  with 
respect  to  the  August  1.  1997.  transfer  and 
the  amount  of  the  gift  wo'uld  be  reflected  in 
prior  taxable  gifts  for  purposes  of  computing 
A's  gift  lax  liability  for  2002.  .A's  September 
10.  1997,  transfer  to  C  was  adequately 
disclosed  on  a  timely  filed  gift  lax  return  and. 
thus,  under  paragraph  (b)  of  this  section,  the 
amount  of  the  Seplemtwr  10. 1997.  taxable 
gift  by  A  may  not  be  adjusted  for  ptn-poses 
of  computing  prior  taxable  gifts  in 
determining  A's  2002  gift  tax  liability. 

Example  3.  (i)  Facts.  In  1994.  A  transferred 
closely-held  slock  to  B  and  C.  A's  children. 
A  timely  filed  a  Federal  gift  lax  return 
reporting  the  1994  transfers  lo  B  and  C  and 
paid  gift  tax  on  the  value  of  the  gifts  reported 
on  Ihe  return.  Also  in  1994,  A  transferred 
closely-held  stock  lo  B  in  exchange  for  a  bona 
fide  promissory  note  signed  by  B.  A  believed 
that  the  transfer  lo  B  in  exchange  for  ihe 
promissory  note  was  for  full  and  adequate 
consideration  and  A  did  not  report  that 
transfer  to  B  on  Ihe  1994  Federal  gift  lax 
return.  In  2002.  A  transfers  additional 
property  to  B  and  timely  files  a  Federal  gift 
tax  return  reporting  Ihe  gift. 

(ii)  Application  of  tbe  rule  limiting 
adjustments  to  prior  gifts.  Under  section 
2S04(c),  in  determining  As  2002  gift  tax 
liability,  the  value  of  As  1994  gifts  cannot  be 
adjusted  for  purposes  of  computing  prior 
taxabta  gifts  because  those  gifts  were  made 
prior  to  August  6.  1997.  and  a  timely  filed 
Federal  gift  lax  return  was  filed  with  respect 
to  which  a  gift  tax  was  assessed  and  paid. 


and  the  period  of  limitations  on  fi.s&ossmenl 
has  expired.  The  provisions  of  paragraph  (a) 
of  this  section  apply  lo  thn  1994  transfers. 
However,  for  purposes  of  determining  A's 
adjusted  taxable  gifts  in  computing  A's  estate 
lax  liability,  the  gifts  may  be  adjusted.  See 
§  20.2001-l(a)  of  this  chapter 

(d)  Effective  dates  Paragraph  (a)  of 
this  section  applies  to  transfers  of 
property  by  gift  made  prior  lo  August  6, 
1997.  Paragraphs  (b)  and  (c)  of  this 
section  apply  lo  transfers  of  property  by 
gift  made  after  August  5, 1997,  if  the  gift 
tax  return  for  the  calendar  period  in 
which  the  transfer  is  reported  is  Bled 
after  December  3,  1999. 

Par.  6.  In  §25.2511-2.  paragraph  (j)  is 
revised  to  read  as  follows: 

f  2S J2S1 1  -2    Cessation  of  donor's 
dominion  and  control. 

(j)  If  the  donor  contends  that  a  power 
is  of  such  nature  as  to  render  the  gift 
incomplete,  and  hence  not  subject  to  the 
tax  as  of  the  calendar  period  (as  defined 
in  §25.2502-l(c)(l))  of  the  initial 
transfer,  see  §  301.6501(c)-l(f)(5)  of  this 
chapter. 

PART  301— PROCEDURE  AND 
ADMINISTRAPON 

Par.  7.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 
Authority:  26  U  S.C.  7805  •    •    • 
Par.  8.  Section  301.6501(c)-l  is 
amended  by: 

1 .  Revising  the  heading  to  paragraph 
(e). 

2.  Adding  paragraph  (f). 

The  revision  and  addition  reads  as 
follows: 

§  301 .6501  (c)-1     Exceptions  to  general 
period  of  limitations  on  assessment  and 
collection. 

«         ■         •         •         ■ 

(e)  Gifts  subject  to  chapter  14  of  the 
Internal  Revenue  Code  not  adequately 
disclosed  on  the  return.  *  •  * 

(f)  Cjyits  made  after  December  31. 

1 996,  not  adequately  disclosed  on  the 
return — (1)  In  general.  If  a  transfer  of 
property,  other  than  a  transfer  described 
in  paragraph  (e)  of  this  section,  is  not 
adequately  disclosed  on  a  gift  tax  return 
(Form  709,  "United  States  Gift  (and 
Generation-Skipping  Transfer)  Tax 
RetiuTi"),  or  in  a  statement  attached  to 
the  return,  filed  for  the  calendar  period 
in  which  the  transfer  occurs,  then  any 
gift  tax  imposed  by  chapter  12  of 
subtitle  B  of  the  Internal  Revenue  Code 
on  the  transfer  may  be  assessed,  or  a 
proceeding  in  court  for  the  collection  of 
the  appropriate  tax  may  be  begun 
without  assessment,  at  any  time. 

(2)  Adequate  disclosure  of  transfers  of 
property  reported  as  gifts.  A  transfer 
will  be  adequately  disclosed  on  the 


return  only  if  it  is  reported  in  a  manner 
adequate  to  apprise  the  Internal 
Revenue  Service  of  the  nature  of  the  gift 
and  the  basis  for  the  value  so  reported. 
Transfers  reported  on  the  gift  tax  return 
as  transfers  of  pnjperty  by  gift  will  be 
considered  adequately  disclosed  under 
this  paragraph  (0(2)  if  the  return  (or  a 
statement  attached  to  the  return) 
provides  the  following  information — 

(i)  A  description  of  the  transferred 
property  and  any  consideration  received 
by  the  transferor: 

(ii)  Tbe  identity  of.  and  relationship 
between,  the  transferor  and  each 
transferee: 

(iii)  If  the  property  is  transferred  in 
trust,  the  trust's  tax  identification 
number  and  a  brief  deacription  of  tbe 
terms  of  the  trust ,  or  in  lieu  of  a  brief 
description  of  the  trust  terms,  a  copy  of 
the  trust  instj  ument: 

(iv)  Except  as  provided  in  §  301.6501- 
1(f)(3).  a  detailed  description  of  the 
method  used  to  determine  the  fair 
market  value  of  property  transferred, 
including  any  financial  data  (for 
example,  balance  sheets,  etc.  with 
explanations  of  any  adjustments)  that 
were  utilized  in  determining  the  value 
of  the  interest,  any  restrictions  on  the 
transferred  property  that  were 
considered  in  determining  the  fair 
market  value  of  tbe  property,  and  a 
description  of  any  discounts,  such  as 
discounts  for  blockage,  minority  or 
fractional  interests,  and  lack  of 
marketabilit\ ,  claimed  in  valuing  the 
property.  In  the  case  of  a  transfer  of  an 
interest  that  is  acQvely  traded  on  an 
established  exchange,  such  as  the  New 
York  Stock  Exchange,  the  American 
Stock  Exchange,  the  NASDAQ  National 
Market,  or  a  regional  exchange  in  which 
quotations  are  published  on  a  daily 
basis,  including  recognized  foreign 
exchanges,  recitation  of  the  exchange 
where  the  interest  is  listed,  t.ne  CUSIP 
number  of  the  security,  and  the  mean 
between  the  highest  and  lowest  quoted 
selling  prices  on  the  applicable 
valuation  date  will  satisfy  all  of  the 
requirements  of  this  paragraph  (f)(2)(iv). 
In  the  case  of  the  transfer  of  an  interest 
in  an  entitv  (for  example,  a  corporation 
or  partnership)  that  is  not  actively 
traded,  a  description  must  be  provided 
of  any  discount  claimed  in  valuing  tbe 
interests  in  the  entity  or  any  assets 
owned  by  such  entity.  In  addition,  if  the 
value  of  the  entity  or  of  the  interests  in 
the  entity  is  properly  delermintjd  based 
on  the  net  value  of  the  assets  held  by  the 
entity,  a  statement  must  be  provided 
regarding  Ihe  fair  market  value  of  100 
percent  of  the  entity  (determined 
without  regard  to  any  discounts  in 
valuing  the  entity  or  any  assets  owned 
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by  the  entity),  the  pro  rata  portion  of  the 
entity  subject  to  the  transfer,  and  the  fair 
market  value  of  the  transferred  interest 
as  reported  on  the  retiim.  If  100  percent 
of  the  value  of  the  entity  is  not 
disclosed,  the  taxpayer  bears  the  burden 
of  detnonstrating  that  the  fair  market 
value  of  the  entity  is  properly 
determined  by  a  method  other  than  a 
method  based  on  the  net  value  of  the 
assets  held  by  the  entity.  If  the  entity 
that  is  the  subject  of  the  transfer  owns 
an  interest  in  another  non-actively 
traded  entity  (either  directly  or  through 
ownership  of  an  entity),  the  information 
required  in  this  paragraph  (f)(2)(iv)  must 
be  provided  for  each  entity  if  the 
information  is  relevant  and  material  in 
determining  the  value  of  the  interest; 
and 

(v)  A  statement  describing  any 
position  taken  that  is  contrary  to  any 
proposed,  temporary  or  final  Treasiiry 
regulations  or  revenue  rulings  published 
at  the  time  of  the  transfer  (see 
§  601.601(d)(2)  of  this  chapter). 

(3)  Submission  ofappmisais  in  lieu  of 
the  information  required  under 
paragraph  {f)(2)(iv)  of  this  section.  The 
requirements  of  paragraph  (f)(2){iv)  of 
this  section  will  be  satisfied  if  the  donor 
submits  an  appraisal  of  the  transferred 
property  that  meets  the  following 
requirements — 

(i)  The  appraisal  is  prepared  by  an 
appraiser  who  satisfies  all  of  the 
following  requirements: 

(A)  The  appraiser  is  an  individual 
who  holds  himself  or  herself  out  to  the 
public  as  an  appraiser  or  performs 
appraisals  on  a  regular  basis. 

(B)  Because  of  the  appraiser's 
quaUfications.  as  described  in  the 
appraisal  that  details  the  appraiser's 
background,  experience,  education,  and 
membership,  if  any,  in  professional 
appraisal  associations,  the  appraiser  is 
quaUfied  to  make  appraisals  of  the  type 
of  property'  being  valued. 

(C)  The  appraiser  is  not  the  donor  or 
the  donee  of  the  property  or  a  member 
of  the  family  of  the  donor  or  donee,  as 
defined  in  section  2032A(e)(2).  or  any 
person  employed  by  the  donor,  the 
donee,  or  a  member  of  the  family  of 
either:  and 

(ii)  The  appraisal  contains  all  of  the 
following: 

(A)  The  date  of  the  transfer,  the  date 
on  which  the  transferred  property  was 
appraised,  and  the  purpose  of  the 
appraisal. 

(B)  A  description  of  the  property. 

(C)  A  description  of  the  appraisal 
process  employed. 

(D)  A  description  of  the  assumptions, 
hypothetical  conditions,  and  any 
limiting  conditions  and  restrictions  on 


the  transferred  property  that  affect  the 
analyses,  opinions,  and  conclusions. 

(E)  The  information  considered  in 
determining  the  appraised  value, 
including  in  the  case  of  an  ownership 
interest  in  a  business,  all  financial  data 
that  was  used  in  determining  the  value 
of  the  interest  that  is  sufficiently 
detailed  so  that  another  person  can 
replicate  the  process  and  arrive  at  the 
appraised  value. 

(F)  The  appraisal  procedures 
followed,  and  the  reasoning  that 
supports  the  analyses,  opinions,  and 
conclusions 

(G)  The  valuation  method  utilized,  the 
rationale  for  the  valuation  method,  and 
the  procedure  used  in  determining  the 
fair  market  value  of  the  asset 
transferred. 

(H)  The  specific  basis  for  the 
valuation,  such  as  specific  comparable 
sales  or  transactions,  sales  of  similar 
interests,  asset-based  approaches, 
merger-acquisition  transactions,  etc. 

(4)  Adequate  disclosure  of  non-gift 
completed  transfers  or  transactions. 
Completed  transfers  to  members  of  the 
transferor's  family,  as  defined  in  section 
2032A(e)(2},  that  are  made  in  the 
ordinary  course  of  operating  a  business 
are  deemed  to  be  adequately  disclosed 
under  paragraph  (f)(2)  of  this  section, 
even  if  the  transfer  is  not  reported  on  a 
gift  tax  return,  provided  the  transfer  is 
properly  reported  by  all  parties  for 
income  tax  purposes.  For  example,  in 
the  case  of  salary  paid  to  a  family 
member  employed  in  a  family  owned 
business,  the  transfer  will  be  treated  as 
adequately  disclosed  for  gift  tax 
purposes  if  the  item  is  properly  reported 
by  the  business  and  the  ^mily  member 
on  their  income  tax  returns.  For 
purposes  of  this  paragraph  (f)(4).  any 
other  completed  transfer  that  is 
reported,  in  its  entirety,  as  not 
constituting  a  transfer  by  gift  will  be 
considered  adequately  disclosed  under 
paragraph  (f)(2)  of  this  section  only  if 
the  following  Information  is  provided 
on.  or  attached  to,  the  return — 

(i)  The  information  required  for 
adequate  disclosure  under  paragraphs 
(f)(2)(i).  (ii).  (iii)  and  (v)  of  this  section; 
and 

(ii)  An  explanation  as  to  why  the 
transfer  is  not  a  transfer  by  gift  under 
chapter  12  of  the  Internal  Revenue 
Code. 

(5)  Adequate  disclosure  of  incomplete 
transfers.  Adequate  disclosure  of  a 
transfer  that  is  reported  as  a  completed 
gift  on  the  gift  tax  return  will  commence 
the  running  of  the  period  of  limitations 
for  assessment  of  gift  tax  on  the  transfer, 
even  if  the  transfer  is  ultimately 
determined  to  be  an  incomplete  gift  for 
purposes  of  §25.2511-2  of  this  chapter. 


For  example,  if  an  incomplete  gift  is 
reported  as  a  completed  gift  on  the  gift 
tax  return  and  is  adequately  disclosed, 
the  period  for  assessment  of  the  gift  tax 
will  begin  to  run  when  the  return  is 
filed,  as  determined  under  section 
6501  (b).  Further,  once  the  period  of 
assessment  for  gift  tax  expires,  the 
transfer  will  not  be  subject  to  inclusion 
in  the  donor's  gross  estate  for  estate  tax 
purposes.  On  the  other  hand,  if  the 
transfer  is  reported  as  an  incomplete  gift 
whether  or  not  adequately  disclosed,  the 
period  for  assessing  a  gift  tax  with 
respect  to  the  transfer  will  not 
commence  to  run  even  if  the  transfer  is 
ultimately  determined  to  be  a  completed 
gift.  In  that  situation,  the  gift  tax  with 
respect  to  the  transfer  may  be  assessed 
at  any  time,  up  until  three  years  after 
the  donor  files  a  return  reporting  the 
transfer  as  a  completed  gift  with 
adeauate  disclosure. 

(6)  Treatment  of  split  gifts.  If  a 
husband  and  wife  elect  under  section 
2513  to  treat  a  gift  made  to  a  third  party 
as  made  one-half  by  each  spouse,  the 
requirements  of  this  paragraph  (f)  will 
be  satisfied  with  respect  to  the  gift 
deemed  made  by  the  consenting  spouse 
if  the  return  filed  by  the  donor  spouse 
(the  spouse  that  transferred  the 
property)  satisfies  the  requirements  of 
this  paragraph  (f)  with  respect  to  that 
gift. 

(7)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (f): 

Example  1.  (i)  Facts.  In  2001.  A  transfers 
100  shares  of  common  stock  of  XYZ 
Corporation  to  A's  child.  The  common  slock 
of  XYZ  Corporation  is  actively  traded  on  a 
major  stock  exchange.  For  gift  tax  purposes, 
the  fair  market  value  of  one  share  of  XYZ 
common  stock  on  the  date  of  the  transfer, 
determined  in  accordance  with  §  25.2512- 
2(b)  of  this  chapter  (based  on  the  mean 
between  the  highest  and  lowest  quoted 
selling  prices),  is  $150.00.  On  A's  Federal  gift 
tax  return.  Form  709,  for  the  2001  calendar 
year,  A  reports  the  gift  to  A's  child  of  100 
shares  of  common  stock  of  XYZ  Coqaoration 
with  a  value  for  gift  tax  purposes  of  S15.000. 
A  specifies  the  dateof  the  transfer,  recites 
that  the  stock  is  publicly  traded,  identifies 
the  slock  exchange  on  which  the  stock  is 
traded,  lists  the  stock's  CUSIP  number,  and 
lists  the  mean  between  the  highest  and 
lowest  quoted  selling  prices  for  the  date  of 
transfer. 

(ii)  Application  of  the  adequate  disclosure 
standard.  A  has  adequately  disclosed  the 
transfer.  Therefore,  the  period  of  assessment 
for  the  transfer  under  section  6501  will  run 
from  the  time  the  return  is  filed  (as 
determined  under  section  6501(b)). 

Example  2.  (i)  Facts.  On  December  30. 
2001.  A  transfem  closely-held  stock  to  B.  As 
child.  A  determined  that  the  value  of  the 
transferred  stock,  on  December  30.  2001.  was 
S9.000.  A  made  no  other  transfers  lo  B.  or 
any  other  donee,  during  2001.  On  A's  Federal 
gift  lax  return.  Form  709.  for  ihe  2001 
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calendar  year.  A  provides  the  information 
required  under  paragraph  tf)(2)  of  this  section 
such  that  the  transfer  is  adequately  disclosed, 
A  claims  an  annual  exclusion  under  section 
2503(b)  for  the  transfer. 

(ii)  Application  of  the  adequate  disclosure 
standard.  Because  the  transfer  is  adequately 
disclosed  under  paragraph  (f)(2)  of  this 
section,  Ihe  period  of  assessment  for.the 
transfer  will  expire  as  prescribed  by  section 
6501(b).  notwithstanding  that  if  .'\'s  valuation 
of  the  closely-held  stock  was  correct,  A  was 
not  required  to  file  a  gift  tax  return  reporting 
the  transfer  under  section  6019,  After  the 
period  of  assessment  has  expired  on  the 
transfer,  the  Internal  Revenue  Service  is 
precluded  from  redetermining  the  amount  of 
the  gift  for  purposes  of  assessing  gift  tax  or 
for  purposes  of  determining  the  estate  lax 
liability.  Therefore,  the  amount  of  Ihe  gift  as 
reported  on  A's  2001  Federal  gift  lax  return 
may  not  be  redetermined  for  purposes  of 
determining  A's  prior  taxable  gifts  (for  gift 
tax  purposes)  or  A's  adfusled  taxable  gifts  (for 
estate  tax  purposes). 

Example  3  (i)  Facts.  A  owns  lOO  percent 
of  the  common  slock  ofX.  a  closely-held 
corporation-  X  does  not  hold  an  interest  in 
any  other  entity  that  is  not  arlively  traded. 
In  2001.  A  transfers  20  percent  of  ihe  X  slock 
to  B  and  C.  A's  children,  in  a  Iran.sfer  ihal 
is  not  subject  to  Ihe  special  valuation  rules 
of  section '2701.  The  transfer  is  made  outright 
with  no  restrictions  on  ownership  rights. 
including  voting  rights  and  the  right  lo 
transfer  the  stock.  Based  on  generally 
applir^ble  valuation  principles,  the  value  of 
X  would  be  determined  based  on  the  net 
value  of  the  assets  owned  by  X-  The  reported 
value  of  the  transferred  slock  incorporates 
Ihe  use  of  minority  discounts  and  lack  of 
marketability  discounts.  No  other  discounts 
were  used  in  arriving  at  the  fair  market  value 
of  the  transferred  stock  or  any  assets  owned 
by  X.  On  A's  Federal  gift  tax  return.  Form 
709.  for  the  2001  calendar  year.  A  provides 
Ihe  information  required  under  paragraph 
(f)(2)  of  this  section  including  a  statement 
reporting  the  fair  market  value  of  100  percent 
of  X  (before  taking  into  account  any 
discounts),  the  pro  rata  portion  of  X  subject 
to  the  transfer,  and  the  reported  value  of  Ihe 
transfer.  A  aLso  attaches  a  statement 
regarding  the  determination  uf  value  that 
includes  a  di.'u:ussion  of  the  discounts 
claimed  and  how  Iho  discounts  were 
determined. 

(ii)  Application  of  the  adequate  disclosure 
standard.  A  has  proxided  sufficient 
information  such  that  the  transfer  will  be 
considered  adequately  disclosed  and  the 
period  of  assessment  for  the  transfer  under 
section  6501  will  run  from  the  lime  Ihe 
return  is  filed  (as  determined  under  section 
6501(b)). 

Example  4.  (i)  Farts.  A  owns  a  70  percent 
limilod  partnership  interest  in  PS.  PS  owns 
40  percent  of  the  stock  in  X,  a  closely-held 
corporation.  The  assets  of  X  include  a  50 
percent  general  parinership  interest  in  PB.  PB 
owns  an  interest  in  commercial  real  properly. 
None  of  the  entities  (PS.  X.  or  PB)  is  actively 
traded  and.  based  on  generally  applicable 
valuation  principles,  the  value  of  each  entity 
would  be  determined  based  on  the  net  value 
of  the  assets  owned  by  each  entity-  In  2001 . 


A  transfers  a  25  percent  limited  partnership 
interest  in  PS  to  B.  A's  child.  On  Ihe  Federal 
gift  tax  return.  Form  709.  for  Ihe  2001 
calendar  year.  A  reports  the  transfer  of  the  25 
percent  limited  partnership  interest  in  PS 
and  that  the  fair  market  value  of  100  percent 
of  PS  is  Sy  and  that  the  valuta  of  25  percent 
of  PS  is  Sz.  reflecting  marlcetabijity  and 
minority  discounts  with  respect  to  Ihe  25 
percent  interest.  However,  A  does  not 
disclose  that  PS  owns  40  percent  of  X.  and 
thai  X  owns  50  percent  of  PB  and  that,  in 
arriving  al  the  Sy  fair  market  value  of  100 
percent  of  PS.  discounts  were  claimed  in 
valuing  PS's  interest  in  X.  X's  interest  in  PB. 
and  PB's  interest  in  the  commercial  real 
property. 

(ii)  Application  of  the  adequate  disclosure 
standard.  The  information  on  the  lower 
tiered  entities  is  relevant  and  maleriiil  tn 
determining  Ihe  value  of  the  transferred 
interest  in  PS.  Accordingly,  because  A  has 
failed  to  comply  wJlh  requirement-s  of 
paragraph  (0(2)(iv)  of  this  section  regarding 
PS's  interest  in  X,  X's  inlerest  in  PB.  and  PB's 
interest  in  the  commercial  real  property,  the 
transfer  will  not  be  considered  adequately 
disclosed  and  Ihe  period  of  asSB^^^^ment  for 
Ihe  transfer  under  section  650 1  will  remain 
open  indefinitely. 

Example  5.  The  facts  are  the  same  as  in 
Example  4  except  that  A  submits,  with  the 
Federal  lax  return,  an  appraisal  of  the  25 
percent  limited  partnership  interact  in  PS 
Ihal  satisfies  Ihe  roquiroments  of  paragraph 
(f)(3)  of  this  section  in  lieu  of  the  information 
required  in  paragraph  (f){2)(iv)  of  this 
section.  Assuming  the  other  requirements  of 
paragraph  (f)(2)  of  this  section  are  satisfied. 
the  transfer  is  considered  adequately 
disclosed  and  the  period  for  assessment  for 
Ihe  transfer  under  sec-tion  6501  will  run  from 
the  time  the  return  is  filed  fas  delcrmtned 
under  section  6501(b)  of  this  chapter). 

Example  6.  A  owns  100  percent  of  the 
slock  of  X  Corjraralion.  a  company  actively 
engaged  in  a  manufacturing  business.  B.  As 
child,  is  an  employee  of  X  and  receives  an 
annual  salar>'  paid  in  the  urdinar>'  course  of 
operating  X  Corporation.  B  reports  the  annual 
salar\'  as  income  on  B's  income  lax  returns. 
In  2001.  A  transfers  property  lo  family 
members  and  files  a  Federal  gift  tax  return 
reporting  Ihe  transfers.  However.  A  does  not 
disclose  the  2001  salary  pa^Tnenls  made  to  B. 
Because  the  salar,'  pa>menLs  werp  reported 
as  income  on  B's  income  tax  return,  the 
salary  payments  are  deemed  to  be  adequately 
disclosed.  The  transfer  of  property  to  family 
members,  other  than  the  salar>'  payments  lo 
B.  reported  on  the  gift  lax  return  must  satisfy 
the  adequate  disclosure  requirements  under 
paragraph  (0(2)  of  this  section  in  order  for 
the  period  of  assessment  under  section  6.'>01 
lo  commence  to  run  with  respect  to  those 
transfers. 

(B)  Effective  date.  This  paragraph  (f)  is 
applicable  to  gifts  made  after  December 
31, 1996,  for  which  the  gift  tax  return 
for  such  calendar  year  is  filed  after 
Decembers,  1999. 


PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK  " 
REDUCTION  ACT 

Par.  9.  The  authority  citation  for  part 
602  continues  lo  read  as  follows: 
Authority:  2C.  U.S.C.  7B05. 

Par.  10.  In  §602.101.  paragraph  (b)  is 
amended  in  tbe  table  by  revising  the 
entry  for  301.6501{c>-l  to  read  as 
follows: 

§602.101     OMB  Control  numbm^ 

***** 

(b)*  •   • 

CFR  part  Of  section  where        Current  OMB 
identities  and  described  control  No 


301.8501(0-1 


1545-1241 
1545-1637 


BobWenzel. 

Deputy  Cammissiont*r  of  Internal  Revenue. 

Approved;  November  18. 1999. 
lonathan  Talisman, 

Acting  Assistant  SecnHaryoflheTretaury. 
|FR  Doc.  99-30944  Filed  12-2-99:  »:4.'i  am) 

BtLLlNOCO0£  4a30-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CGD09-99-082] 

RIN-2115-AE47 

Drawbridge  Operation  Regulations: 
Keweenaw  Waterway,  Ml 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporar)'  final  rule. 

SUMMARY:  Commander,  Ninth  Coast 
Guard  District  is  temporarily  changing 
the  regulations  go\'eming  the  U.S.  Route 
41  (Houghton-Hancockl  lift  bridge,  mile 
16.0  over  Keweenaw  Waterway  in 
Houghton,  Michigan.  The  bridge  need 
not  open  for  vessel  traffic  and  will 
remain  in  the  closed-to-navigation 
position  from  January  1,  2000,  until 
April  25,  2000.  This  temporary  rule  is 
necessary  due  to  ma)or  rehabilitation 
and  the  need  to  immobilize  the  bridge 
in  the  closed  position  for  this  project. 
DATES:  This  temporary  rule  is  effective 
from  12:01  a.m.  on  January  1,  2000,  to 
11:59  p.m.  on  April  25,  2000. 
ADDRESSES:  Documents  concerning  this 
temporary  rule  are  available  for 
inspection  and  copying  al  1240  East 
Ninth  Street,  Room  2019,  Cleveland. 
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OH.  44199-2060  between  6:30  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (216)  902-6084. 

FOfl  FURTHER  WFOflMATKM  COffTACT:  Mr. 
Scot  Strlffler.  Project  Manager.  Ninth 
Coast  Guard  District  Bridge  Branch,  at 
(216)  902-6084. 
SUPPLEMENTARY  INFORMATXm: 

Discussion  of  Temporary  RiUe 

The  owner  of  the  bridge,  Michigan 
Department  of  Transportation  (M-DOT). 
requested  the  Coast  Guard  approval  of 
full  closure  of  the  bridge  to  complete 
deck  replacement  work  and 
maintenance  to  the  operating 
machinery.  The  regulations  governing 
the  operation  of  the  bridge  require  it  to 
open  with  24  hours  advance  notice  from 
mariners  between  January  1  and  March 
1 5  each  year.  M-DOT  requested  that  the 
bridge  not  be  required  to  open  at  all 
during  this  time,  as  well  as  a 
continuation  of  this  status  until  April 
25.  2000.  Bridge  logs  submitted  by  M- 
DOT  indicated  1 2  openings  in  the 
month  of  April  in  1999,  all  by  non- 
commercial vessels,  with  most  of  them 
occuiTing  after  April  14,  1999.  A 
National  Park  Service  vessel  that 
operates  between  Houghton  and  Isle 
Royale  Park  required  3  of  the  openings 
in  April  1999.  The  Park  Service  was 
contacted  to  provide  input  on  the 
requested  closure  time  and  expressed  no 
objections. 

The  closure  dates  of  January  1  until 
April  25,  2000.  were  determined  by 
Conunander  Ninth  Coast  Guard  District 
to  be  appropriate  in  keeping  the 
planned  maintenance  from  interrupting 
the  operations  of  the  bridge  diuing  the 
traditional  boating  season  in  the 
waterway.  Requests  for  openings  by 
recreational  boaters  do  not  normally 
begin  until  approximately  June  1  each 
year. 

This  temporary  rule  is  being 
promulgated  without  a  notice  of 
proposed  rulemalcing.  Under  5  U.S.C. 
553(h)(3)(B)  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  an 
NPRM.  The  factors  underlying  this 
finding  include  the  extensive  input 
already  received  fix>m  affected  manners, 
limited  vessel  activity  during  the 
authorized  closure  period  due  to  severe 
weather  and  ice.  and  the  need  to 
perform  the  work  necessarv  to  maintain 
the  bridge  in  a  safe  and  operable 
condition  during  regular  operating 
times. 

Regulatory  Evalnatian 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  1 2866 


and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  thai  order.  The  Ofiice 
of  Management  and  Budget  has  not 
reviewed  this  nde  under  that  order.  It  is 
not  signiflcani  under  the  regulatory 
policies  and  procedures  of  die 
Department  of  Transportation  (DOT)  (44 
FR  11040:  February  26.  1979). 
The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  There  have  been 
no  bridge  openings  for  commercial 
vessels  in  previous  years  during  the 
authorized  closure  period. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  temporary 
rule  will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  may  include  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50.000. 

Marine  activity  in  the  waterway  is 
virtually  non-existent  during  the 
authorized  closure  period  due  to 
extreme  weather  and  ice.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(h)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Infonnalion 

This  temporary  rule  does  not  provide 
for  a  coUection-of-information 
requirement  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
13132  and  has  determined  that  this 
temporary  rule  does  not  have  federalism 
implications  under  that  Order. 

Environjnent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that,  under  figure  2- 
1 .  paragraph  32(e)  of  Commandant 
Instruction  M16475.1C.  this  temporary- 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 


List  of  SubfectB  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  temporarily 
amends  Part  117  of  Tide  33.  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  Effective  bom  12:01  a.m..  January 
1.  2000,  to  11:59  p.m..  April  25.  2000^ 
$  117.635  is  suspended  and  a  new 

§  117.T636  is  added  to  read  as  follows: 

f  1 1 7.T636    KewMnaw  Waterway. 

The  draw  of  the  U.S.  41  bridge,  mile 
16.0  over  the  Keweenaw  Waterway  in 
Houghton,  Michigan,  need  not  open  for 
the  passage  of  vessels  and  may  be 
maintained  in  the  closed-to-navigation 
position. 

Dated:  November  9. 1999. 
lames  D.  Hull, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Ninth  Coast  Guard  District. 
(FR  Doc.  99-31439  Filed  12-2-99;  8:45  ami 
aiUJNO  CODE  49ia-is-u 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Parts  1  and  2 
[Oocket  No.  991105297-9297-01] 
flIN  06S1-AB01 

Revision  of  Patent  and  Trademark 
Fees  for  Fiscal  Year  2000 

AQENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule. 

summary:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  the  rules  of 
practice  in  patent  and  trademark  cases 
to  adjust  certain  patent  fee  amounts  to 
conform  to  the  fee  amounts  set  by  law 
in  the  American  Inventors  Protection 
Act  of  1999  as  part  of  the  conference 
report  (H.  Rep.  106-479)  on  H.R.  3194. 
Consolidated  Appropriations  Act.  Fiscal 
Year  2000.  The  text  of  the  American 
Inventors  Protection  Act  of  1999  is 
contained  in  title  IV  of  S.  1948,  the 
Intellectual  Property  and 
Communications  Omnibus  Reform  Act 
of  1999,  which  is  incorporated  by 
reference  in  Division  B  of  the 
conference  report.  The  PTO  is  also 
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adjusting  certain  trademark  fee  amounts 
to  recover  the  cost  of  all  trademark 
activities  as  provided  for  in  H.R.  3194 
(S.  1948).  In  addition,  the  PTO  is 
adjusting,  by  a  corresponding  amount, 
two  patent  fees  that  track  the  basic  filing 
fee. 

EFFECTIVE  DATES:  The  amendments  to  37 
CFR  1.16.  1.20.  and  1.492  are  effective 
on  December  29. 1999.  The  amendments 
to  37  CFR  1.17  and  2.6  are  effective  on 
January  10.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Lee  by  telephone  at  (703)  305- 
8051.  by  e-mail  at 

matthew.lee@uspto.gov.  by  facsimile  at 
(703)  305-8007.  or  by  mail  marked  to 
his  attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks.  Office  of  Finance.  Crystal 
Park  1.  Suite  802.  Washington.  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  adjusts  certain  patent  fees  in 
accordance  with  the  Consolidated 
Appropriations  Act.  Fiscal  Year  2000 
(H.R.  3194).  which  incorporates  the 
Intellectual  Property  and 
Communications  Omnibus  Reform  Act 
of  1999  (S.  1948).  and  adjusts  certain 
trademark  fees  to  recover  costs. 

Background 

Section  31(a)  of  the  Trademark  Act  of 
1946  (15  U.S.C.  1113(a))  authorizes  the 
Commissioner  of  Patents  and 
Trademarks  to  annually  adjust  the  fees 
established  for  the  filing  and  processing 
of  trademark  applications,  for  the 
registration  of  trademarks  and  other 
marks,  and  for  all  other  services 
performed  by  the  PTO  related  to 
trademarks  and  other  marks,  to  reflect 
aggregate  fluctuations  in  the  Consumer 
Price  Index  (CPI)  during  the  previous 
twelve  months.  Trademark  processing 
fees  have  not  been  adjusted  since  1993. 
when  the  application  fee  was  adjusted. 
Other  trademark  fees  have  not  been 
changed  since  1982. 

As  a  result  of  increases  in  filings, 
efforts  to  reduce  the  pendency  of 
trademark  applications  before  the  PTO. 
and  to  reduce  the  backlog  of 
imexamined  cases,  the  PTO  has  hired 
additional  trademark  examining 
attorneys  and  instituted  an  electronic 
filing  system  for  trademark  applications. 
Current  trademark  fee  rates  are 
insufficient  to  recover  these  additional 
costs.  In  addition,  the  PTO  has 
employed  activity-based  cost  accounting 
principles  and  systems  on  an  agency- 
wide  basis  to  measure  the  full  cost  of 
patent  and  trademark  activities, 
including  indirect  costs.  To  fully 
recover  the  cost  of  all  trademark 
activities,  including  indirect  trademark 


operation  costs,  the  PTO  needs  to  adjust 
trademark  foes  sufficienUy  to  recover  an 
estimated  S30  million  in  fiscal  years 
2000  and  2001.  H.R.  3194  (S.  1948) 
authorizes  the  Commissioner  to  make 
such  an  adjustment  to  trademark  fees. 
Patent  fees  were  adjusted  in  1998  as 
a  result  of  Public  Law  105-358.  Public 
Law  105-358  set: 

(1)  The  basic  filing  fee  for  an  original 
utility  patent  application  (35  U.S.C. 
41(a)(1)(A))  or  a  reissue  patent 
application  (35  U.S.C.  41(a)(4)(A))  at 
S760  (S380  for  a  small  entity); 

(2)  The  basic  national  fee  for  an 
intemadonal  application  in  which  the 
PTO  was  the  International  Searching 
Authority  (ISA)  but  not  the  International 
Preliminar\'  Examining  Authority 
(IPEA)  (35  U.S.C.  41(a)(10))  at  5760 
(S3B0  for  a  small  entity):  and 

(3)  The  first  patent  maintenance  fee 
(35  U.S.C.  41(b)(1))  at  $940  (S470  for  a 
small  entity). 

The  Commissioner  may  also  adjust 
fees  set  forth  in  35  U.S.C.  41(a)  and  (b) 
to  reflect  any  fluctuations  in  the 
Consumer  Price  Index  (CPI)  during  the 
previous  twelve  months.  See  35  U.S.C. 
41(f).  With  the  recent  implementation  of 
activity-based  cost  accounting 
principles  and  systems  on  an  agency- 
wide  basis,  the  PTO  recognized  that 
patent  fee  revenue  has  been  partially 
ofisetting  the  indirect  trademark 
operation  costs.  Since  H.R.  3194  (S 
1948}  authorizes  the  Commissioner  to 
adjust  trademark  fees  to  fully  cover  the 
costs  of  trademark  operations,  an 
adjustment  to  selective  patent  fees  is 
noces.sar\'  in  fiscal  year  2000  because 
those  fees  will  no  longer  be  needed  to 
offset  indirect  trademark  operation 
expenses.  Thus,  H,R.  3194  (S.  1948) 
reduces: 

(1)  The  basic  filing  fee  for  an  original 
utility  patent  application  (35  U.S.C. 
41(a)(1)(A))  or  a  reissue  patent 
applicaUon  (35  U.S.C.  41(a)(4)(A))  to 
S690  (S345  for  a  small  entity): 

(2)  The  basic  national  fee  for  an 
international  application  in  which  the 
PTO  was  the  ISA  but  not  the  IPEA  (35 
U.S.C.  41(a)(10))  to  S690  (S34S  for  a 
small  entity);  and 

(3)  The  first  patent  maintenance  fee 
(35  U.S.C.  41(b)(1))  to  S830  (S415  for  a 
small  entity). 

This  final  rule  conforms  the  patent 
fees  set  forth  in  37  CFR  1.16(a)  and  (h). 
1.20(e).  and  1.492(a)(2)  to  the  fee 
amounts  specified  in  H.R.  3194  (S. 
1948).  Specifically,  §§  1.16(a)  and  (h). 
and  1.492(a)(2)  are  amended  to 
correspond  to  the  patent  fees  specified 
in  amended  35  U.S.C.  41(a).  Section 
1 .20(e)  is  amended  to  indicate  the 
patent  fee  specified  in  amended  35 
use.  41(b).  This  final  rule  also  adjusts 


two  patent  fees  that  track  the  basic  filing 
fee.  Sections  1.17(r)  and  (s)  are  reduced 
to  correspond  to  the  basic  filing  fee 
provided  in  35  U.S.C.  41(a)(1)(A).  as 
amended  by  H.R.  3194  (S.  1948). 

Section  1.53(d).  which  relates  to  a 
continued  prosecutiou  application 
(CPA).  is  not  being  revised  by  this  final 
rule.  However,  it  should  be  noted  that 
§  l.S3(d)(3)  requires  payment  of  the 
basic  filing  fee  as  set  forth  in  37  CFR 
1.16. 

Section  41(g)  of  title  35.  United  States 
Code.  pro\ides  that  new  fee  amounts 
established  by  the  Commissioner  under 
section  41  may  lake  effect  30  days  after 
notice  in  the  Federal  Register  and  the 
Official  Gazette  of  the  Patent  and 
Trademark  Office. 

In  additiijii.  this  final  rule  adjusts 
trademark  fees  set  foilh  in  37  CFR 
2.6(a)(1).  (a)(4).  (a)(5).  (a)(13).  (a)(16). 
and  (a)(1 7),  to  recover  costs. 

Section  31  of  the  Trademark  Act  of 
1946  (15  use.  1113(a)).  allows  new 
trademark  fee  amounts  to  take  effect  30 
days  after  notice  in  the  Federal  Register 
and  the  Official  Gazette  of  the  Patent 
and  Trademark  Office. 

A  comparison  of  the  current  fee 
amounts  and  the  new  fee  amounts  for 
fiscal  year  2000  is  included  as  an 
Appendix  to  this  final  rule. 

Procedures  for  Determining  the  Correct 
Fee  Amount  Owed 

The  following  subsections  detail  the 
procedures  for  determining  the  fees 
owed  during  the  transition  to  the  new 
fee  schedule. 

Fees  owed  may  be  affected  by  proper 
use  of  a  Certificate  of  Mailing  or 
Transmission  under  §  1.8(a)(1).  or  use  of 
"Express  Mail  Post  Office  to  Addressee" 
under§1.10(a). 

Items  for  which  a  Certificate  of 
Mailing  or  Transmission  under 
§  1.8(a)(1)  is  not  proper  include,  for 
example,  national  (including  a 
continued  prosecution  application 
(CPA)  under  §  1.53(d))  and  international 
patent  applications,  and  trademark 
applications.  See  37  CFR  1.8(a)(2). 

Under  §  1.10(a).  any  correspondence 
delivered  by  the  "Express  Mail  Post 
Office  to  Addres.see"  service  of  the 
United  States  Postal  Service  (USPS)  is 
considered  filed  or  received  in  the 
Office  on  the  date  of  deposit  with  the 
USPS.  The  date  of  deposit  with  the 
USPS  is  shown  by  the  "date-in"  on  the 
"Express  Mail"  mailing  label  or  other 
official  USPS  notation. 

a.  The  Post  Issuance  Fee  for  Patents 
Under  35  U.S.C.  Iltbl 

Section  41(b)  of  title  35.  United  States 
Code,  provides  for  maintenance  fees. 
Any  maintenance  fee  amount  that  is 
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paid  on  or  after  tlie  effective  date  of  the 
final  fee  adjustment  will  be  subject  to 
tbe  new  fee. 

If  a  Certificate  of  Mailing  or 
Transmission  was  used,  and  was  proper 
under  §  1.8(a)(1),  the  fee  required  is  the 
lower  of: 

(1)  The  fee  in  effect  on  the  date  the 
pro  receives  the  fee;  or 

(2)  The  fee  in  effect  on  the  date  of 
mailing  indicated  on  a  proper  Certificate 
of  Mailing  or  Transmission  under 

§  1.8(a)(1). 

Under  §  1.10(a).  any  correspondence 
delivered  by  the  "Express  Mail  Post 
Office  to  Addressee"  service  of  the 
USPS  is  considered  filed  or  received  in 
the  Office  on  the  date  of  deposit  with 
the  USPS.  The  date  of  deposit  with  the 
USPS  is  shown  by  the  "date-in"  on  the 
"Express  Mail"  mailing  label  or  other 
official  USPS  notation. 

b.  The  Filing  Fee  for  Patent  Applications 
Filed  Under 35  U.S.C.  Ill  and37  CFR 
1.53 

Section  111  of  title  35,  United  States 
Code,  provides  for  the  filing  of  a  patent 
application  with  the  PTO.  If  the  filing 
fee  for  an  application  filed  under  35 
U.S.C.  Ill  is  received  when  the 
application  is  filed,  the  filing  fee 
required  is  the  filing  fee  in  effect  on  the 
filing  date  assigned  to  the  application.  If 
the  PTO  receives  the  filing  fee  on  a  date 
later  than  the  filing  date  assigned  to  the 
application,  the  filing  fee  required  is  the 
higher  of: 

[1 )  The  filing  fee  in  effect  on  the  filing 
date  assigned  to  the  application:  or 

(2)  Tbe  filing  fee  in  effect  on  the  date 
the  PTO  receives  the  filing  fee. 

The  filing  fee  includes  me  basic  fee, 
excess  claims  fees  (if  any),  and  the 
multiple  dependent  claim  fee  (if  any), 
for  claims  present  on  filing  (unless  the 
excess  or  multiple  dependent  claims  are 
canceled  before  the  filing  fee  is  paid).  Of 
course,  if  the  basic  fiUng  fee  is  received 
on  a  date  later  than  the  filing  date 
assigned  to  the  application  filed  under 
35U.S.C.  Ill, a  surcharge  as  set  forth 
in  §  1.16(e)  is  also  required. 

A  Certificate  of  Mailing  or 
Transmission  under  $  1.8(a)(1)  cannot 
be  used  for  national  (including  a 
continued  prosecution  application 
(CPA)  under  §  1.53(d))  and  international 
patent  applications.  See  37  CFR 
1.8(a)(2). 

Under  §  1.10(a),  any  correspondence 
delivered  by  the  "Express  Mail  Post 
Office  to  Addressee"  service  of  the 
USPS  is  considered  filed  or  received  in 
the  Office  on  the  date  of  deposit  with 
the  USPS.  The  date  of  deposit  with  the 
USPS  is  shown  by  the  "date-in"  on  the 
"Express  Mail"  mailing  label  or  other 
official  USPS  notation. 


c.  The  Fees  for  International  Patent 
Applications  Entering  the  National 
Stage  Under  35  U.S.C.  371  and  37  CFB 
1.494  or  1.495 

Section  371  of  title  35,  United  States 
Code,  provides  for  the  national  stage 
filing  of  a  patent  application  under  the 
Patent  Cooperation  Treaty.  The  basic 
national  fee  for  an  international 
application  entering  the  national  stage  is 
due  not  later  than  the  expiration  of  20 
months  from  the  priority  date  in  the 
international  application  (or  30  months 
bom  the  priority  date  if  the  United 
Slates  was  elected  prior  to  the 
expiration  of  19  months  from  the 
priority  date).  The  amount  of  the  basic 
national  fee  that  is  required  to  be  paid 
is  the  basic  national  fee  in  effect  on  the 
date  the  full  fee  is  received. 

A  Certificate  of  Mailing  or 
Transmission  under  §  1.8(a)(1)  cannot 
be  used  for  international  patent 
applications.  See  37  CFR  1.8(a)(2). 

Under  $  1.10(a),  any  correspondence 
delivered  by  the  "Express  Mail  Post 
Office  to  Addressee"  service  of  the 
USPS  is  considered  filed  or  received  in 
the  Office  on  the  date  of  deposit  with 
the  USPS.  The  date  of  deposit  with  the 
USPS  is  shown  by  the  "date-in"  on  the 
"Express  Mail"  mailing  label  or  other 
official  USPS  notation. 

d.  For  Filing  Trademark  Applications 
Under  15  U.S.C.  1051 

Section  1051  of  dtle  15,  United  Sutes 
Code,  provides  for  the  filing  of 
trademark  applications.  The  initial 
filing  fee  required  for  a  trademark 
application  filed  under  15  U.S.C.  1051 
is  the  filing  fee  in  effect  on  the  filing 
date  assigned  to  the  application. 

Under  §  1.6.  documents  are 
considered  filed  as  of  the  date  of  receipt 
at  the  PTO,  unless  the  doctunenis  are 
filed  under  §  1.10,  which  provides  for 
filing  by  Express  Mail.  Under  S  1.10(a), 
any  correspondence  delivered  by  the 
"Ebtpress  Mail  Post  Office  to  Addressee" 
service  of  the  USPS  is  considered  filed 
or  received  in  the  Office  on  the  dale  of 
deposit  with  the  USPS.  The  date  of 
deposit  with  the  USPS  is  shown  by  the 
"date-in"  on  the  "Express  Mail"  mailing 
label  or  other  official  USPS  notation. 

A  Certificate  of  Mailing  or 
Transmission  under  §  1.8(a)(1)  cannot 
be  used  for  filing  a  trademark 
appUcation.  See  37  CFR  1.8(a)(2). 

Under  %  2.21(a)(5),  a  trademark 
applicant  must  submit  the  filing  fee  for 
at  least  one  class  of  goods  or  services 
before  the  application  can  be  given  a 
filing  date.  If  the  trademark  application 
is  accompanied  by  the  fee  for  at  least  a 
single  class  of  goods  or  services,  but 
does  not  include  fees  sufficient  to  cover 


all  the  classes  in  the  applicaUon,  the 
application  will  be  given  a  filing  dale, 
and  the  applicant  will  be  required  to 
submit  the  fees  for  the  additional 
class(es)  during  examination.  If  the 
applicant  submits  fee(s)  for  additional 
ciass(es)  after  the  application  filing  date, 
the  fee(s)  in  effect  on  the  date  the  fee(s) 
for  the  additional  class(es)  is  received  at 
the  PTO  will  apply.  The  applicant  may 
use  a  Certificate  of  Mailing  or 
Transmission  under  §  1.8(a)(1)  to  file  the 
additional  fee(s). 

e.  For  All  Other  Trademark  Process  Fees 
Affected  by  this  Notice 

For  trademark  process  fees  other  than 
the  initial  fee  for  filing  a  trademark 
application,  the  applicant  may  use  a 
Certificate  of  Mailing  or  Transmission 
under  §  1 .8(a)(1).  If  a  Certificate  of 
Mailing  or  Transmission  is  used  to  mail 
or  transmit  the  fee,  and  the  Certificate 
meets  the  requirements  of  §  1.8(a)(1),  the 
fee  in  effect  on  the  date  indicated  on  the 
Certificate  of  Mailing  or  Transmission 
will  apply. 

Owners  of  registered  trademarks 
should  note  that  failure  to  timely  submit 
the  required  fee  for  an  affidavit  of 
continued  use  or  excusable  nonuse 
under  15  U.S.C.  1058,  or  a  renewal 
application  under  15  U.S.C.  1059.  may 
also  result  in  a  deficiency  surcharge 
under  15  U.S.C.  1058(c)(2)  or  15  U.S.C. 
1059(a).  See  §§2.164  and  2.185. 

Other  Considerations 

This  final  rule  contains  no 
information  collection  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  3501  et  seq.  This 
final  rule  has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

This  final  rule  adjusts  certain  patent 
fees  and  trademark  fees  indicated  in 
Parts  1  and  2  of  title  37,  Code  of  Federal 
Regulations,  to  the  fee  amounts  set  by 
law  or  provided  for  by  law.  Therefore, 
prior  notice  and  an  opportunity  for 
public  comment  are  not  required 
pursuant  to  5  U.S.C.  553(a)(2)  (or  any 
other  law).  As  prior  notice  and  an 
opportimity  for  public  comment  are  not 
required  pursuant  to  5  U.S.C.  553,  or 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  are 
inapplicable. 

Lists  of  Subjects  in  37  CFR  Part  1  ' 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements.  Small  businesses. 
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PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  6.  unless  otherwise 
noted. 

2.  Section  1.16  is  amended  by  revising 
paragraphs  (a)  and  (h),  to  read  as 
follows: 

§1.16    National  application  filing  fees. 

(a)  Basic  fee  for  filing  each  application 
for  an  original  patent,  except 
provisional,  design  or  plant 
applications: 

By  a  small  entity  (§1.9(f)|  $345.00 

By  other  than  a  small  entity  690.00 

*         *         •         •         * 

(h)  Basic  fee  for  filing  each  reissue 
application: 

By  a  small  entity  (S  1.910)  $345.00 

Bv  other  than  a  small  entity  690.00 


4.  Section  1.20  is  amended  by  revising        Authority:  15  U.S.C.  1123:  35  U.S.C  6, 
paragraph  (e)  to  read  as  follows:  unless  otherwise  noted. 


3.  Section  1.17  is  amended  by  revising 
paragraphs  (r)  and  (s).  to  read  as  follows: 

§  1.17    Patent  application  processing  fees. 

«         *         •         «         • 

(r)  For  entry  of  a  submission  after 
final  rejection  under  §  1 . 1 29(a): 

By  a  small  entity  IS  19(0)  S345.00 

By  other  than  a  small  enlit>   690.00 

(s)  For  each  additional  invention 
requested  to  be  examined  tmder 
§  1.129(b): 

By  a  small  entity  (§1.9(fl| S345.00 

Bv  other  than  a  small  entity  690.00 


§1.20    Post  issuance  fee*. 

(e)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12.  1980.  in  force 
beyond  four  years;  the  fee  is  due  by 
three  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§1.9(0)  $415.00 

By  other  than  a  small  entity  830.00 

5.  Section  1.492  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 .492    National  stage  fees. 

*  •  Ik  >  • 

(a)  *  *  • 

a  •  •  *  » 

(2)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
Slates  Patent  and  Trademark  Office,  but 
an  intematiunal  search  fee  as  set  forth 
in  §  1.44S(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office  as 
an  International  Searching  Authority: 

By  a  small  entity  (§1.9(0)  $345.00 

By  other  than  a  small  entity  690.00 


PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  37  CFR 
Part  2  continues  to  read  as  follows: 


2.  Section  2.6  is  amended  by  revising 
paragraphs  (a)(1).  (a)(4),  (a)(5),  (a)(13). 
(a)(16).  and  (a)(17).  to  read  as  follows: 

§2.6    Trsdemarti  lees. 


(a)  •   •  • 
(1)  For  filUig  an  application,  per 


(4)  For  filing  a  request  under 
section  l(d)(2l  of  the  Act  for  a 
six-month  extension  of  tir.ie 
for  filing  a  statement  of  use 
under    section    1(d)(1)    of  the 

Art.  percla.ss  $150.00 

(5)  For  filing  an  application  for 
renewal  of  a  registration,  per 

class  - -..  400  00 


(13)  For  filing  an  affidavit  under 
§  15  of  the  Act.  per  class  $200.00 


(161  For  filing  a  petition  to  can- 
eel.  per  class $300.00 

(171  For  filing  a  notice  of  opposi- 
tion, per  class — '. —  300.00 

•         »         •         *         * 
Dated:  November  30. 199tf. 

q.  Todd  Dickinson. 

.■\iisistanl  Secretary  of  Commerce  and 

Commissioner  of  Patents  and  Trademarks. 

Note:  The  following  appendix  is  provided 
as  a  courtesy  to  the  public,  but  is  not  a 
substitute  for  the  rules.  It  will  not  appear  in 
the  Code  of  Federal  ReguiaUons. 


Appendix  A— Comparison  of  Current  and  New  Fee  At^ouNis 


Fee 
code 


37  CFR  sec. 


Oescnptian 


FY  1999 


FY  2000 


101 
201 
131 
231 
102 
202 
103 
203 
104 
204 
105 
205 
106 
206 
132 
232 
107 
207 
133 
233 
108 
208 
134 
234 
109 


1.16(a) 
1.16(a) 
1.16(a) 
1.16(a) 
1.16(b) 
1.16(b) 
1.16(c) 
1.16(c) 
1.16(d) 
1.16(d) 
1.16(e) 
1  16(e) 
1.16(0 
1.16(0 
1.16(0 
1.16(0 
1.16(9) 
1.16(g) 
1.16(g) 
i-i6(g) 
1.16(h) 
1.16(h) 
1.16(h) 
1.16(h) 
1.16(0 


Basic  tiling  fee — Utility  , 

Basic  filing  fee— Utility  (Small  Entity)  

Basic  filing  fee— Utility  (CPA)  

Basic  tiling  fee— Utility  (CPA)  (Small  Entity) 

Independent  claims  m  excess  of  three 

Independent  claims  in  excess  of  three  (Smalt  Entity)  . 

Claims  in  excess  of  hwenty  

Claims  in  excess  of  twenty  (Small  Entity)  

Multiple  dependent  claim  

Multiple  dependent  claim  (Small  Entity) 

Sufcharge — l.ate  filing  fee  «.„.„.„ 

Surcharge — Ute  filing  fee  (Small  Entity)  .„„.„..„ 

Design  filing  fee, „™ — ....... 

Design  filing  fee  (Small  Entity)  .„.., ...« 

Design  filing  fee  (CPA) 


Design  filing  tee  (CPA)  (Small  Entity)  .. 

Plant  filing  fee  

Plant  filing  fee  (Small  Entity)  

Plant  filing  fee  (CPA) 

Plant  filing  fee  (CPA)  (Small  Entity)  

Reissue  filing  fee  

Reissue  filing  lee  (Small  Entity) ~ 

Reissue  filing  tee  (CPA)  

Reissue  filing  tee  (CPA)  (Small  Entity)  . 
Reissue  independent  claims 


$760 

380 

780 

380 

78 

38 

18 

9 

260 

130 

130 

es 

310 
155 
310 
155 
480 
240 
480 
240 
7«> 
380 
780 
380 
78 


'69b 

"345 

'690 

'345 

C) 

C) 

P) 

C) 

(') 

O 

(') 
(*) 
(*) 
.  (') 
(-) 
(') 

n 

C) 

(') 

'690 
'345 
'690 
'345 
(') 
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Appendix  A — Comparison  of  Current  and  New  Fee  Amounts — Continued 


Fee 
code 


37  CFH  sec 


Description 


FY  1999 


209 

1.16(1) 

110 

116(i) 

210 

1.160) 

114 

i.ieck) 

214 

116(k) 

127 

1.16(1) 

227 

1.16(1) 

lis 

1.17(a)(1) 

215 

1  1  17(a)(1) 

116 

1.17(a)(2) 

216 

117(a)(2) 

117 

1  17(a)(3) 

217 

1.17(a)(3) 

118 

1.17(a)(4) 

218 

1.17(a)(4) 

128 

117(a)(5) 

228 

1.17(a)(5) 

119 

1.17(b) 

219 

1.17(b) 

120 

1.17(c) 

220 

1.17(c) 

121 

1.17(d) 

221 

1.17(d) 

122 

1.17(h) 

122 

117(h) 

122 

1.17(h) 

122 

1.17(h) 

122 

1.17(h) 

122 

1.17(h) 

122 

1.17(h) 

122 

1.17(h) 

122 

1.17(h) 

122 

1  17(h) 

122 

1.17(h) 

122 

1.17(h) 

122 

1.20(b) 

122 

117(h) 

122 

1.17(i) 

122 

1.17(i) 

122 

1.17(1) 

122 

1.17(r) 

122 

1.17(1) 

122 

1.17(1) 

122 

1.17(1) 

122 

1.17(1) 

122 

1.17(1) 

122 

1.17(1) 

122 

1.17(1) 

122 

1.17(1) 

122 

1.17(1) 

138 

1.17(B 

139 

1.17(k) 

140 

1.17(0 

240 

1.17(1) 

141 

1.1 7(m) 

241 

1  17(ni) 

112 

1.17(n) 

113 

1.17(0) 

126 

117(p) 

123 

1.17(q) 

123 

1.17(q) 

123 

1.17(q) 

146 

1.1 7(r) 

246 

1.1 7(r) 

149 

1.1 7(s) 

249 

1.17(3) 

142 

1.18(a) 

242 

1.18(a) 

143 

1.18(b) 

243 

118(b) 

144 

1.18(c) 

Reissue  independent  claims  (Small  Entity)  

Reissue  claims  in  excess  ot  twenty 

Reissue  claims  in  excess  of  twenty  (Smalt  Entity)  .... 

Provisional  application  filir>g  fee  , 

Provisional  application  tiling  fee  (Small  Entity) , 

Surcharge— Late  provisional  tiling  fee , 

Surcharge — Late  provisional  tiling  fee  (Small  Entity)  , 

Extension — First  month 

Extensioo— First  month  (Small  Entity) 

Extension — Second  month  

Extension — Second  month  (Small  Entity) 

Extension — Third  month 

Extension — Third  month  (Small  Entity) 

Extenskxi — Fourth  month  _ „ 

Extension — Fourth  month  (Small  Entity)  

Extension — Fifth  month 

Extension — Fifth  month  (Small  Entity) „ 

Notice  of  appeal 

Olotice  of  appeal  (Small  Entity)  

FHing  a  bhef  in  support  of  an  appeal  . 


Filing  a  brief  In  support  ot  an  appeal  (Small  Entty)  . 

Request  for  oral  heanng 

Request  for  oral  hearing  (Small  Entity)  

Petitkjn— Not  all  inventors  „ 

Petition — Correction  of  inventorship  .... 

Petition — Decision  on  questions 

Petition — Suspend  rules  

Petition — Expedited  license  „ „. 

Petition — Scope  of  license 

Petition — Retroactive  license 

Petition — Refusing  maintenance  fee 


PetitH>n — Refusing  maintenance  fee — expired  patent . 

Petition — Interterence  

Petitkxi — Reconsider  interterence  

Petition— Late  filing  of  interference „ 

Petition — Correction  of  inventorship  „ 

Petition — Refusal  to  publish  SIR  „ 

Petition — For  assignment 

Petition — For  application ., 

Petition — Late  priority  papers  

Petition — Suspend  action  . 


Petition — Divisional  reissues  to  issue  separately  . 

Petitkxi — For  interference  agreement „... 

Petition — Amendment  after  issue  

Petitkxi— Withdrawal  after  issue 

Petition — Defer  issue  

Petition — Issue  to  assignee 


Petition— Accord  a  filing  date  under  S 1 .53  

Petition — Accord  a  filing  date  under  §  1 .62  _ „ 

Petition — Make  applicatkxi  special  

Petitton — Public  use  pnxeeding  _ 

Non-English  specification _. _ 

Petitwn — Revive  unavoidably  atiandoned  appi „ 

Petitkjn — Revive  unavoidably  abandoned  appl.  (Small  Entity)  

Petitkjn — Revive  unintentionally  at)andoned  appl  

Petiton — Revive  uninlent.  abandoned  appl.  (SmaU  EnUly) 

SIR — Prior  to  examiner's  actk>n  

SIR — After  examiner's  action „. 

Submission  ot  an  Information  Disck>sure  Statement  (§1.97)  

Petition — Correction  of  inventorship  (prov,  app.)  

Petition — Accord  a  filing  date  (prov,  app.) 

Petition — Entry  ot  submission  alter  final  rejection  (prov.  app.)  

Rling  a  submission  after  final  rejection  (1.129(a))  

Filing  a  submission  after  final  rejection  (1 , 129(a))  (Small  Entity)  .. 

Per  additional  invention  to  be  examined  (1.129(b))  

Per  additional  invention  to  be  examined  (1.129(b))  (Small  Entity) 

Utility  issue  lee 

Utility  issue  fee  (SmaH  Entity) _ !_......!...!!!!!!! 

Design  issue  tee  „. 

Design  issue  lee  (Small  EnWy)  .......".. 

Plant  issue  fee  


39 

18 

9 

150 

75 

50 

25 

110 

55 

380 

190 

870 

435 

1.360 

680 

1,850 

925 

300 

ISO 

300 

150 

260 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

1,510 

130 

110 

56 

1^10 

605 

920 

1,840 

240 

SO 

50 

50 

760 

380 

760 

380 

1.210 

60S 

430 

215 

580 


FY  2000 
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Fee 
code 

37CFR 

244 

1.18(c) 

561 

1.19(a)(1)(l) 

582 

1.19(a)(1)(ll) 

563 

1.19(a)(1)(ill) 

564 

1.19(a)(2) 

S6S 

1.19(a)(3) 

566 

1.19(b)(1)(ii) 

567 

1.19(b)(1)(il) 

568 

1.19(b)(2) 

569 

1.19(b)(3) 

570 

1.19(b)(4) 

571 

1.19(c) 

572 

1.19(b) 

573 

1.19(e) 

574 

1.19(f) 

575 

1.19(g) 

576 

1.19(h) 

145 

1.20(a) 

147 

1.20(c) 

148 

1.20(d) 

248 

1.20(d) 

183 

1.20(e) 

283 

1.20(e) 

184 

1.20(f) 

284 

1.20(f) 

185 

120(g) 

285 

1.20(g) 

186 

1.20(h) 

286 

1.20(h) 

187 

1.20(0(1) 

188 

1.20(0(2) 

111 

1.20(i)(1) 

124 

1.2O0)(2) 

125 

1.20(i)(3) 

609 

1.21(a)(1)(0 

619 

1.21(a)(1)(il) 

610 

1-21  (a)(2) 

611 

1.21(a)(3) 

612 

1.21(a)(4) 

613 

1.21(a)(4) 

615 

1.21(a)(5) 

616 

1.21(a)(6)(0 

620 

1.21(a)(6)(ii) 

607 

1.21(b)(1) 

608 

1.21(b)(2) 

608 

1.21(b)(3 

577 

1.21(c) 

578 

1-21(0) 

579 

^2^e) 

580 

1.21(g) 

581 

1.21(h) 

583 

1.21(0 

584 

1.21(1) 

S8S 

1.2l(k) 

592 

1.21(k) 

586 

1.21(1) 

617 

1.21(m) 

587 

1.21(n) 

588 

1.21(0) 

590 

1.24 

589 

1.296 

150 

1.44S(a)(1) 

153 

1.445(a)(2)(i) 

151 

1.44S(a)(2)(ll) 

152 

1.44S(a)(3) 

190 

1.482(a)(1)(i) 

191 

1.482(a)(1)(li) 

192 

1.482(a)(2)(i) 

193 

1.482(a)(2)(ii) 

956 

1.492(a)(1) 

957 

1.492(a)(1) 

Description 


Plant  issue  lee  (Small  Entity) 

Patent  copy „ 

Patent  copy,  overnight  delivery  to  PTO  Box  or  overnight  lax  

Patent  copy,  ordered  by  expedited  mail  or  fax — exp.  servit.e  

Plant  patent  copy 

Copy  of  utility  patent  or  SIR  in  cotor  ^ „ 

Certified  copy  of  patent  application  as  tiled 

Certified  copy  of  patent  application  as  filed,  expedited 

Cert,  or  uncert.  copy  ot  patent-related  file  wrapper  and  contents 

Cert,  or  uncert.  copy  of  document,  unless  otherwise  provided 

For  assignment  records,  atjstract  of  title  and  certificatran  

Library  sen/ice „ 

List  of  U.S.  patents  and  SIHs  in  subdass ».... 

Uncertified  statement  re  status  of  maintenance  fee  payment 

Copy  of  non-U. S  document  

Comparing  and  certifying  copies,  per  document,  per  cpy 

Duplicate  or  corrected  filing  receipt  „ 

Certificate  of  correction 

Filing  a  request  for  reexamination  « 

Statutory  disclaimer  

Statutory  disclaimer  (Small  Entity) .', „ 

Maintenance  fee — due  at  3.5  years  „ 

Maintenance  fee — due  at  3.5  years  (Small  Entity) „ 

Maintenance  fee — due  at  7  5  years  „._ 

Maintenance  lee — due  at  7  5  years  (Small  Enlily) _.. 

Maintenance  lee — due  at  11.5  years  -,..- .. 

Maintenance  lee — due  at  1 1  5  years  (Small  Entity) 

Surcharge — Late  payment  within  6  monttis  ..™. 

Surcharge — Late  payment  within  6  months  (Small  Entity) 

Surcharge — MaintenarKe  after  expiration — unavoidable  

Surcharge — Maintenance  after  expiration — unintentional  

Extension  ot  term  of  patent  (1.740)  

Initial  application  for  intenm  extension  (1.790) ;„... 

Subsequent  application  for  intenm  extensk>n  (1.790)  

Application  fee  (non-refundable) „ „ 

Registration  examination  lee  „... „...,... 

Registration  to  practice  „ „.... 

Reinstatement  to  practice  „... «. 

Copy  ol  certificate  of  good  standing ™..„ .„ ... 

Certificate  of  good  standing — suitable  lor  framing  _... 

Review  of  decision  of  Director.  OED) «. 

Regrading  of  AM.  section  (PTO  PractKe  and  Procedure) 

Regrading  of  P.M.  section  (Claim  Draftir>g) , 

Establisti  deposit  account  .■,.™ .„ 

Service  charge  for  tielow  minimum  balarice  , 

Service  charge  for  below  minimum  balance — restrKted  account  . 

Disclosure  document  filing  fee :., 

Local  delivery  box  rental,  annually  

International  type  search  report ..«., 

Self-service  copy  charge,  per  page „ _, 

Recording  each  patent  assignment,  per  properly  „„ 

Publication  in  Official  Gazette _ 

Labor  charges  for  services,  per  hour  or  fractk>n  ttiereof — 

Unspecified  other  sen/ies.  excluding  labor 

APS-CSIR  terminal  session  time,  per  hoof 

Retaining  abandoned  application  _ 

Processing  relumed  checks 

Handling  lee  lor  incomplete  or  improper  applicatian .- 

APS-Text  temiinal  session  time,  per  hour _..... 

(Coupons  for  patent  and  trademart<  copies 

Handling  fees  for  withdrawal  of  SIR 

Transmittal  fee  

pen" search  fee— pnor  US.  application  

PCT  search  fee — no  U.S.  application _ 

Supplemental  search  per  additional  invention 

Preliminary  examination  lee — ISA  was  the  US  ..._ , 

Preliminary  examination  lee — ISA  not  ttie  U.S  „-...,„ 

Additional  invention — ISA  was  the  U.S  „,.,... — ™ 

Additional  invention — ISA  not  the  U.S - „..™.™., 

IPEA-U.S 

IPEA-U.S.  (Small  Entity)  


FY  1999  '  FY  2000 
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Appendix  A— Comparison  of  Current  and  New  Fee  Amounts— Continued 


Fee 
code 


STCFRsee. 


480 
484 
485 
650 
651 
652 


958 

1.492(a)(2) 

959 

1492(a)(2) 

960 

1.492(a)(3) 

961 

1.492(a)(3) 

962 

1492(a)(4) 

963 

1.492.(a)(4) 

970 

1.492(a)(5) 

971 

1.492(a)(5) 

964 

1.492(b) 

965 

1.492(b) 

966 

1.492(c) 

967 

1.492(c) 

968 

1492(d) 

969 

1492(d) 

154 

1.492(e) 

254 

1.492(e) 

156 

1.492(f) 

361 

2.6(a)(1) 

362 

2.6(a)(2) 

363 

26(a)(3) 

384 

2.6(a)(4) 

365 

2.6(a)(5) 

366 

2.6(a)(6) 

367 

2.6(a)(7) 

368 

2.6(a)(8) 

369 

2.6(a)(9) 

370 

2.6(aH10) 

371 

2.6(aH11) 

372 

2.8(a)(12) 

373 

2.6(a)(l3) 

381 

2.6(a)(14) 

375 

2.6(a)(15) 

376 

2.6(a)(16) 

377 

2.6(a)(17) 

378 

2.8(aK18) 

379 

2.6(a)(19) 

382 

2.6(aH20) 

380 

2.6(a)(21) 

461 

2.6(b)(1)(l) 

462 

2.6(b)(1)0i) 

463 

2.6(b)(1)(iii) 

466 

2.6(b)(2)(l) 

467 

2.6(b)(2KiO 

468 

2.6(b)(3) 

464 

2.6(b)(4)(i) 

465 

2.6(b)(4)(iO 

469 

2.6(b)(5) 

481 

2.6(b)(6) 

482 

26(b)(6) 

470 

2.6(b)(7) 

488     i  2.6(b)(8) 


2.6(b)(9) 

2.8(b)(10) 

2.6(b)(11) 

2.7(a) 

2.7(b) 

2.7(c) 


Description 


ISA-U  S 

ISA-4J.S.  (Small  Entity)  1""!"!"!!!."!I!!"!".'."]!!."!.";!"!I!! 

PTO  not  ISA  or  IPEA 

PTO  no(  ISA  or  IPEA  (Small  Ent«y) 

Oaims— IPEA  

Claims— IPEA  (Small  Entity) „ 

Filing  witti  EPO  or  JPO  search  report  

Ring  with  EPO  or  JPO  search  report  (Small  Entity)  .... 

Claims — extra  independent  (over  three) 

Claims— extra  independent  (over  three)  (Small  Entity)  . 

Claims — extra  total  (over  twenty)  

Oaims— extra  total  (over  twenty)  (Small  Entity) 

Claims — multiple  dependent  „ 

Claims— multipte  dependent  (Small  Entity)  

Surcharge 

Surcharge  (Small  Entity) 

English  translation  after  twenty  or  thirty  months  _ 

Application  for  registration,  per  class  

Amendment  to  Allege  Use.  per  class  

Statement  of  Use,  per  class    

Extension  for  filing  Statement  of  Use.  par  dass  

Application  for  renewal,  per  class 

Additional  fee  for  late  renewal,  per  class  

Publication  of  marti  under  §  12(c),  per  dass  

Issuing  new  certificate  of  registration  „ , 

Certificate  of  correction,  registranfs  error  , 

Filing  disclaimer  to  registration  , 

Filing  amendment  to  registration  , 

Rhng  section  8  affidavit,  per  class  

Filing  section  15  affidavit,  per  dass 


FWiig  a  section  8  affidavit  during  ttie  grace  peiloci,  per  dass 

Petition  to  tfie  Commissioner „ , 

Petition  lor  cancellation,  per  class « .«.«., 

f^otice  of  opposition,  per  class  „ „., 

Ex  parte  appeal,  per  dass 


Dividing  an  application,  per  new  application  created  

Conecting  a  deficiency  in  a  section  8  affidavit ... 

Correcting  a  defldency  in  a  renewal  application „. 

Copy  of  registered  mar*  „.. 

Copy  of  registered  mark,  overnight  delivery  to  PTO  box  or  fax 

Copy  of  reg.  mark  ordered  by  exp  mail  or  fax,  exp.  service 

I^rtified  copy  of  trademarit  application  as  filed  

Certified  copy  of  Irademarit  application  as  tiled,  expedited  

Cert,  or  uncert.  copy  of  TM-related  Me  wrapper  and  contents  .. 

Cert,  copy  of  registered  mark,  with  title  or  status  

Cert,  copy  of  registered  martt.  with  title  or  status— expedited  ... 

Certified  or  uncertified  copy  of  trademark  document  

Recording  trademark  property,  per  mark,  per  document  , 

For  second  and  subsequent  merits  in  the  same  document , 

Fof  assignment  records,  abstracts  of  title  and  certification 

X-SEARCH  terminal  session  time,  per  hour 

Self-service  copy  charge,  per  page 

Labor  charges  for  services,  per  hour  or  fractior  thereof 

Unspedfied  other  services,  exduding  latxir 

Recordal  application  fee 

Renewal  application  fee 

Late  fee  for  renewal  application  „ „ 


'  Fees  effectivB  on  December  29.  1999. 

'  Fees  effective  on  January  10.  2000. 

'  Fees  effective  on  10/30/99  due  to  Trademark  Law  Trealy  Implementatkxi  /W  of  1996  (Pub.  L.  105-330) 

'Fees  remain  at  FY  1999  amount. 

^Actual  cost. 


FY  1999 


FY  2000 
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IFR  Doc.  99-31373  Filed  12-2-99:  8:45  am) 

BIUJNO  CODE  3S10-1»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-6484-2) 
RIN  2a60-AH88 

Final  Rule  To  Extend  the  Stay  of  Action 
on  Section  126  Petitions  tor  Purposes 
of  Reducing  Interstate  Ozone 
Transport 

AQENCY:  Environmental  Protection 
Agency  (EPA), 
action:  Final  rule. 

SUMMARY:  Today,  EPA  is  taking  final 
action  to  extend  the  temporary  stay  of 
the  effective  date  of  the  May  25, 1999 
final  i^le  (64  FR  28250)  regarding 
petitions  hied  under  section  126  of  the 
Clean  Air  Act  (CAA)  until  January  10, 
2000.  This  stay  provides  EPA  time  to 
finalize  its  work  on  these  petitions  and 
publish  its  decision  in  the  Federal 
Register.  On  June  24,  1999  (64  FR 
33956)  EPA  issued  an  interim  final  rule 
that  temporarily  stayed  the  effective 
date  of  the  May  25  final  rule  regarding 
petitions  filed  under  section  126  of  the 
CAA  until  November  30,  1999.  This 
final  action  to  extend  the  temporary  stay 
will  prevent  the  findings  under  section 
126  from  being  triggered  automatically 
on  November  30, 1999,  under  the 
mechanism  EPA  established  in  the  May 
25  final  rule. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  30, 1999. 
ADDRESSES:  Documents  relevant  to  this 
action  are  available  for  inspection  at  the 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-97-43.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW,  room  M-1500, 
Washington.  DC  20460,  telephone  (202) 
260-7548  between  8:00  a.m.  and  5:30 
p.m..  Monday  though  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  today's  action 
should  be  addressed  to  Cai\»  Oldham. 
Office  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Strategies  and 
Standards  Division.  MD-15.  Research 
Triangle  Park,  NC,  27711,  telephone 
(919)  541-3347.  e-mail  at 
oldham.carla@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


Availability  of  Related  Information 

The  official  record  for  the  May  25. 
1999  section  126  rulemaking,  as  well  as 
the  public  version  of  the  record,  has 
been  established  under  docket  number 
A-97— 43  (including  comments  and  data 
submitted  electronically  as  described 
below).  The  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information,  is  available  for  inspection 
from  8:00  a.m.  to  5:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  begiiming  of  this  document.  In 
addition,  the  Federal  Register 
rulemakings  and  associated  documents 
are  located  at  http://www.epa.gov/ttn/ 
rto/126. 

I.  Background 

A.  Interim  Final  Rule  To  Stay 
Affirmative  Technical  Determinations 
Under  Section  126  Petitions  To  Rsdace 
Interstate  Ozone  Transport 

On  May  25,  1999  (64  FR  28250),  EPA 
made  final  determinadons  that  portions 
of  the  petitions  filed  by  eight 
Northeastern  States  under  section  126  of 
the  CAA  were  technically  meritorious. 
The  petitions  sought  to  mitigate  what 
they  described  as  significant  transport  of 
one  of  the  main  preciusors  of  groimd- 
level  ozone,  nitrogen  oxides  (NOx), 
across  State  boundaries.  Each  petition 
specifically  requested  that  EPA  make  a 
finding  that  certain  stationary  sources 
emit  NOx  in  violation  of  the  CAA's 
prohibition  on  emissions  that 
significantly  contribute  to 
nonattairunent  problems  in  the 
petitioning  State. 

On  June  24.  1999  (64  FR  33956).  EPA 
issued  an  interim  final  rule  to 
temporarily  stay  the  effectiveness  of  the 
May  25  final  rule  regarding  the  section 
126  petitions  until  November  30. 1999. 
The  purpose  of  the  interim  final  rule 
was  to  provide  EPA  time  to  conduct 
notice-and-comment  rulemaking 
addressing  issues  raised  by  two  recent 
rulings  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  (D.C. 
Circuit).  In  one  ruling  in  American 
Trucking  Assn..  Inc.,  v.  EPA,  175  F.3d 
1027  (D.C.  Qr.  1999).  the  court 
remanded  the  8-hour  national  ambient 
air  quality  standard  (NAAQS)  for  ozone, 
which  formed  part  of  the  imderlying 
technical  basis  for  certain  of  EPA's 
determinations  under  section  126.  On 
October  29. 1999.  the  D.C.  Circuit 
granted  in  part  EPA's  Petition  for 
Rehearing  and  Rehearing  En  Banc  (filed 
on  June  28.  1999)  in  American 


Trucking,  and  modified  portions  of  its 
opinion  addressing  EPA's  ability  to 
implement  the  eight-hour  standard.  See 
American  Trucking.  1999  WL  979463 
(Oct.  29,  1999).  The  court  denied  the 
remainder  of  EPA's  rehearing  petition. 
Id.  EPA  continues  to  evaluate  the  effect 
of  American  Trucking,  as  modified  by 
the  D.C.  Circuit's  October  29, 1999 
opinion  and  order  EPA  expects, 
however,  that  the  status  of  the  eight- 
hour  standard  will  be  uncertain  for 
some  time  to  come.  In  a  separate  action, 
the  D.C.  (jrcuit  granted  a  motion  to  stay 
the  State  implementation  plan  (SIP) 
submission  deadlines  established  in  a 
related  EPA  action,  the  NOx  SIP  call 
(October  27. 1998  63  FR  57356).  hi  the 
interim  final  rule.  EPA  explained  why  it 
would  be  contrary  to  the  public  interest 
for  the  May  25  rule  to  remain  in  effect 
while  EPA  conducted  rulemaking  to 
respond  to  issues  raised  by  the  court 
rulings.  The  reader  should  refer  to  the 
June  24, 1999  interim  final  rule  (64  FR 
33956)  and  May  25.  1999  final  rule  (64 
FR  28250)  for  further  details  and 
backgroimd  information. 

B.  Proposal  To  Amend  the  May  25.  1999 
Final  Rule 

On  June  24.  1999  (64  FR  33962).  EPA 
proposed  to  amend  two  aspects  of  the 
May  25  final  rule.  The  EPA  proposed  to 
stay  indefinitely  the  affirmative 
technical  determinations  based  on  the  8- 
hour  standard  pending  further 
developments  in  the  NAAQS  litigation 
The  EPA  also  proposed  to  remove  the 
trigger  mechanism  for  making  section 
126  findings  that  was  based  on  the  NOx 
SIP  call  deadlines  and  instead  make  the 
findings  in  a  final  rule  to  be  issued  in 
November  1999  In  the  June  24 
proposal.  EPA  explained  why  it 
originally  made  sense  to  link  the  section 
126  action  to  the  NOx  SIP  call  and  why 
EPA  believes  it  is  no  longer  appropriate 
to  do  so  in  the  absence  of  a  compliance 
schedule  for  the  NOx  SIP  call.  At  that 
time,  the  EPA  indicated  that  it  expected 
to  promulgate  the  final  rule  based  on  the 
proposal  by  November  30.  1999.  when 
the  interim  final  rule  would  expire  To 
address  the  possibility  that  there  could 
be  a  delay  in  amending  the  May  25  final 
rule.  EPA  requested  comments  in  the 
lune  24  proposal  on  extending  the 
temporary  stay  beyond  November  30 
until  EPA  completed  the  final  rule.  The 
EPA  noted  that  if  additional  time  were 
needed,  it  would  likely  not  be  more 
than  two  or  three  months.  Two 
commenters  agreed  that  it  would  be 
appropriate  for  EPA  to  further  extend 
the  stay  under  such  circumstances, 
while  one  commenler  expressed 
concern  that  an  extension  of  time  would 
increase  the  likelihood  of  delay. 
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n.  Today's  Final  Rule  To  Extend  the 
Temporary  Stay 

Today's  final  rule,  which  is  effective 
November  30, 1999,  temporarily  extends 
the  stay  of  the  May  25  rule  until  January 
10.  2000.  Today's  action  will  prevent 
findings  under  section  126  from  being 
automatically  triggered  on  November 
30,  1999  under  the  mechanism  in  the 
May  25  rule.  The  EPA  plans  to  sign  the 
final  rule  to  modify  the  May  25, 1999 
rule  no  later  than  early  to  mid  December 
1999.  However,  a  stay  needs  to  apply 
until  the  effective  date  of  the  final 
section  126  rule.  As  the  final  section 
126  rule  will  not  become  effective  until 
30  days  after  publication  in  the  Federal 
Register,  EPA  is  extending  the  stay  until 
January  10,  2000.  If  necessary,  given  the 
ultimate  date  of  publication  of  the  final 
section  126  nile,  EPA  will  further 
extend  the  stay  for  a  few  additional 
weeks. 

This  extension  of  the  stay  does  not 
affect  the  compliance  date  of  May  1 , 
2003  for  emission  reductions  under  the 
section  126  rule.  Also,  the  affected 
entities  will  have  notice  of  the 
requirements  under  section  126  as  of  the 
date  that  EPA  signs  and  releases  the 
final  section  126  rule  to  the  public. 

m.  Rulemaking  Procedures 

As  noted  above,  this  rule  will  be 
effective  bn  November  30, 1999. 
Providing  for  a  delay  of  the  effective 
date  of  this  final  rule  (either  30  or  60 
days  after  publication]  would  be 
unnecessary  and  contrary  to  the  public 
interest.  Because  the  final  rule  relieves 
a  regulatory  burden  that  would 
otherwise  be  imposed,  there  is  no  need 
to  provide  time  for  education  and 
compliance  with  a  new  regulatory 
requirement.  Moreover,  allowing  the 
stay  to  lapse  before  the  final  rule 
becomes  effective  would  allow  the 
section  126  findings  to  be  automatically 
triggered  upon  November  30,  1999  for 
sources  potentially  subject  to  the  section 
126  findings  in  all  States  that  had  not 
submitted  SIPs  in  compliance  with  the 
NOx  SIP  call  and  for  which  EPA  had  not 
proposed  approval  of  such  SIPs.  As 
explained  in  the  June  24  proposal  (64 
FR  33962),  EPA  believes  it  is  no  longer 
appropriate  to  link  the  section  126 
findings  vdth  compliance  with  the  NOx 
SIP  call,  in  light  of  the  judicial  slay  of 
the  compliance  dates  under  the  NOx  SIP 
call.  Thus,  allowing  the  findings  to  be 
triggered  automatically  would  be 
contrary  to  the  purposes  of  the  ongoing 
section  126  rulemaking  and  contrary  to 
the  public  interest.  In  addition,  under 
the  automatic  trigger  mechanism, 
findings  would  be  made  on  November 
30  based  on  both  the  1-hour  and  H-hour 


standards.  The  EPA  believes  it  is 
appropriate  in  light  of  the  court's 
decision  in  American  Trucking  Ass'n  v. 
EPA  to  stay  the  findings  based  on  the  B- 
hour  standard  at  this  time.  Given  the 
lack  of  burden  upon  affected  parties  and 
the  need  to  make  this  final  rule  effective 
on  November  30,  1999,  EPA  finds  good 
cause  for  expediting  the  effective  date  of 
this  portion  of  today's  rule.  EPA 
believes  that  this  is  consistent  with  5 
U.S.C.  553(d)(1)  and  (3). 

V,  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  restUt  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  EPA  believes  that  this  final  rule 
is  not  a  "significant  regulatory  action" 
because  it  relieves,  rather  than  imposes, 
regulatory  requirements,  and  raises  no 
novel  legal  or  policy  issues. 

B.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  Today's  action  does  not 
create  any  new  requirements.  Thus,  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


C.  Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  5100,000,000  or  more 
*   *  *  in  any  one  year  "  A  "Federal 
mandate"  is  defined  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate" 
(2  U.S.C.  658(6)).  A  "Federal 
intergovernmental  mandate,"  in  turn,  is 
defined  to  include  a  regulation  that 
""would  impose  an  enforceable  duty 
upon  State,  local,  or  tribal  governments 
(2  use.  658(5)(A)(i)),  except  for, 
among  other  things,  a  duty  that  is  "a 
condition  of  Federal  assistance  (2  U.S.C. 
658(5)(A)(i)(l)).'"  A  "Federal  private 
sector  mandate"  includes  a  regulation 
that  "would  impose  an  enforceable  duty 
upon  the  private  sector, "  with  certain 
exceptions  (2  U.S.C.  658(7)(A)). 

The  EPA  has  determined  that  this 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
new  information  collection 
requirements.  Therefore,  an  Informabon 
Collection  Request  document  is  not 
required. 

E.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  1 3045  applies  to  any 
rule  that  (1)  is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  enviroiunental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children,  ff  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  rule  on  children, 
and  explain  why  the  regulation  is 
preferable  to  other  potentially  effective 
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and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
"economically  significant"  as  defined 
under  Executive  Order  12866  and 
because  the  Agency  does  not  have 
reason  to  believe  the  environmental 
health  risks  or  safety  risks  addressed  by 
this  action  present  a  disproportionate 
risk  to  children. 

F.  Executive  Order  12898: 
Environmental  lustice 

Executive  Order  12898  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  This 
Federal  action  imposes  no  new 
requirements  and  will  not  delay 
achievement  of  emissions  reductions 
under  existing  requirements. 
Accordingly,  no  disproportionately  high 
or  adverse  effects  on  minorities  or  low- 
income  populations  result  from  this 
action. 

G.  Executive  Order  13132  (Federalism) 
Executive  Order  13]  32,  entitled 

""Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  Stale 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  .substantial 
direct  compUance  costs,  and  thai  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locaJ 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 

Tlation. 
EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 


provide  to  the  Office  of  Management 
and  Budget  (OMB).  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  Stale  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  Stale  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  th» 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
does  not  create  a  mandate  on  State,  local 
or  Tribal  governments.  The  rule  does 
not  impose  any  enforceable  duties  on 
these  entities.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  i.ssue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  thai 


significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O 
13084  do  not  apply  to  this  rule. 

7  Naiiona)  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  No.  104- 
113,  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices!  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rule  does  not  involve  the 
promulgation  of  any  new  technical 
standards.  Therefore.  NTTAA 
requirements  are  not  appUcable  to 
today's  nile. 

/.  ludirial  Review 

Section  307(b)(1)  of  the  CAA  indicates 
which  Federal  Courts  of  Appeal  have 
venue  for  petitions  of  review  of  final 
actions  by  EPA.  This  Section  provides, 
in  part,  that  petitions  for  review  must  be 
filed  in  the  Court  of  Appeals  for  the 
District  of  Columbia  Cilcuil  (i)  when  the 
agency  action  consists  of  "nalionally 
appUcable  regulations  promulgated,  or 
final  actions  taken,  by  the 
Administrator,"  or  (ii)  when  such  action 
is  locally  or  regionally  applicable,  if 
"such  action  is  based  on  a 
determination  of  nationwide  scope  or 
effect  and  if  in  taking  such  action  the 
Administrator  finds  and  publishes  that 
such  action  is  based  on  such  a 
determination." 

For  the  reasons  discussed  in  the  May 
25  NFR,  the  .administrator  determined 
that  final  action  regarding  the  section 
126  petitions  is  of  nationwide  scope  and 
effect  for  purposes  of  section  307(b)(  1 ). 
Thus,  any  petitions  for  review  of  final 
actions  regarding  the  section  126 
rulemaking  must  be  filed  in  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  from  the  date 
final  action  is  published  in  the  Federal 
Register 
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A.'.  Congressional  Review  Act 

The  Congressionai  Review  Act  (CRA), 
5  U.S.C.  801  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  tolce  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
November  30,  1999  This  action  is  not 
a  "major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Emissions  trading. 
Nitrogen  oxides,  Ozone  transport, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  29,  1999. 
Cutil  M.  Browner. 
Administsator 

40  CFR  part  52  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  e(  seq. 

Subpart  A— Qanaral  ProvWons 

2.  Section  52.34  is  amended  by 
revising  paragraph  0)  to  read  as  follows: 

1 52.34    Action  on  pMWon*  tubmittad 
under  taction  126  relating  to  emlssiona  of 
nitrogan  oxides. 


ACnOM:  Final  rule. 


(1)  Temporary  stay  of  rvles. 
Notwithstanding  any  other  provisions  of 
this  subpart,  the  eff^iveness  of  this 
section  is  stayed  &om  July  26.  1999 
until  January  10,  2000. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[084-1084;  FRL-6483-4] 

Approval  and  Promulgation  of 
Implenientatlon  Plans  and  Approval 
Under  Section  112(1);  State  of  Iowa 

AQENCV:  Environmental  Protection 
Agency  (EPA). 


summary:  EPA  is  taking  final  action  to 
approve  State  Implementation  Plan 
(Sff)  revisions  submitted  by  the  state  of 
Iowa.  These  revisions  will  strengthen 
the  SIP  with  respect  to  attainment  and 
maintenance  of  established  air  quality 
standards  and  with  respect  to  hazardous 
air  pollutants.  The  effect  of  this  action 
is  to  ensure  Federal  enforceability  of  the 
state's  air  program  rule  revisions. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  January  3.  2000. 
ADDRESSES:  Copies  of  the  state 
subinittal(s)  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101:  and  the  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center,  Air 
Docket  (6102),  401  M  Street.  SW, 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser,  Air  Planning  and 
Development  Branch.  901  North  5th 
Street,  Kansas  City,  Kansas  66101  at 
(913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,  us,  or  our"  is  used,  we  mean  EPA. 

What  b  the  Background  Informatian? 

On  May  13,  1999,  we  published 
proposed  and  direct  final  Federal 
Register  notices  (64  FR  25855  and  64  FR 
25825)  which  took  action  to  approve  as 
a  revision  to  the  Iowa  SIP  a  set  of  rule 
revisions  submitted  by  the  state  of  Iowa 
on  December  11, 1998,  and  January  29, 
1999.  Because  adverse  comments  were 
received  during  the  public  comment 
period,  we  published  a  withdrawal 
notice  in  the  Federal  Register  on  July  2, 
1999  (64  FR  35941).  Today's  document 
takes  final  action  on  the  state's 
submissions  and  addresses  the  public 
comments. 

What  Comments  Were  Received? 

We  received  four  comment  letters.  All 
commenters  objected  to  our  approving 
the  revision  in  the  SIP  to  Iowa  rule 
Chapter  28,  "Ambient  Air  Quality 
Standards, "  Rule  28.1.  In  this  rule,  the 
state  had  adopted  by  reference  the 
national  ambient  air  quality  standards 
(NAAQS)  promulgated  by  us  on  July  18, 
1997.  which  revised  the  particulate 
matter  and  ozone  NAAQS. 

The  commenters  stated  that  Rule  28.1 
should  not  be  approved  by  us  in  light 
of  the  recent  decision  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  the  case  of 


American  Trucking  Associations,  Inc.  v. 
United  States  Environmental  Protection 
Agency.  The  commenters  stated  that 
since  the  Court  vacated  the  revised 
PMlO  standard  and  remanded  other 
standards  to  EPA,  it  would  be 
inappropriate  for  EPA  to  approve  Iowa's 
adoption  of  these  standards.  Some 
commenters  also  questioned  Iowa's 
authority  to  adopt  the  NAAQS  rules  in 
light  of  the  Court's  decision. 

What  Action  Did  the  Stale  Take  in 
Response  to  the  Comments? 

The  Iowa  Department  of  Natural 
Resources  subsequently  submitted  a 
letter,  dated  July  15, 1999.  which 
requested  that  Rule  28.1  be  removed 
from  its  earlier  request  for  approval  as 
a  SIP  revision.  Therefore,  Rule  28.1  is 
no  longer  part  of  the  submission  by 
Iowa.  We  did  not  receive  adverse 
comments  on  any  of  the  other  revisions 
discussed  in  the  May  13  actions. 

What  Final  Action  Are  We  Taking 
Now? 

We  are  taking  final  action  today  to 
approve  the  rules  discussed  in  our  May 
13,  1999,  Federal  Register  document, 
except  for  Rule  28,1.  EPA  is  eliminating 
Rule  28.1  from  its  approval  in  light  of 
the  state's  withdrawal  of  that  rule, 
which,  in  effect,  means  that  Rule  28.1  is 
DO  longer  before  EPA  to  act  upon.  This 
action  has  no  impact  on  the  state's 
ability  (and  obligation)  to  meet  the 
relevant  requirements  specified  in 
section  110  of  the  Clean  Air  Act  (CAA) 
with  respect  to  attainment  and 
maintenance  of  NAAQS.  EPA's  rationale 
for  approval  of  the  remainder  of  the 
rules  is  discussed  in  detail  in  the  May 
13  proposal. 

Conclusion 

Final  action:  EPA  is  taking  final 
action  to  approve  a  revision  to  the  Iowa 
SIP 

Administrative  Requirements 

A.  Executive  Order  (E.O.j  12886 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  E.0. 12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  E.O.  On  Federalism 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
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consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

On  August  4. 1999.  President  Clinton 
issued  a  new  E.O.  on  federalism,  E.O. 
13132  (64  FR  43255  (August  10. 1999)), 
which  will  take  effect  on  November  2, 
1999.  In  the  interim,  the  current  E.O. 
12612  (52  FR  41685  (October  30,  1987)) 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  12612,  because  it  merely  codifies 
Federal  approval  of  preexisting 
requirements.  The  njle  affects  only  one 
state,  and  does  not  alter  the  relationship 
or  the  distribution  of  power  and 
responsibilities  established  in  the  CAA. 

C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.0. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plarmed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  establish 
a  further  health  or  risk-based  standard 
because  it  codifies  provisions  which 
implement  a  previously  promulgated 
health  or  safety-based  standard. 


D.  E.O.  13084 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimilies  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
Government  provides  the  fimds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  bv 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB.  in  a  separalelv 
identified  section  of  the  preamble  In  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  repr^entatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
1 3084  requires  EPA  lo  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
Section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
imless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  smell 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
1 1 0  and  Subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  In  addition, 
this  final  rule  merely  codifies  Federal 
approvals  of  state  requirements  which 
have  already  occiured.  Therefore.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-stale  reladonship  under  the 


CAA.  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  stale 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  I'mon  Electric  Co..  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
slate,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significandy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
codifies  Federal  approvals  of  preexisting 
requirements  under  state  or  local  law. 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  nde  and  other 
required  information  to  the  United 
Stales  Senate,  the  United  States  House 
of  Representatives,  and  the  United 
States  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
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action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
aitmit  by  February  1,  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401  el  seq. 

DatBd:  October  8, 1999 
Diane  K.  Callier, 
Acting  Regional  Administrator.  Region  VU. 

Chapter  I,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

EPA-APPROVED  IOWA  Regulations 


PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  Q — Iowa 

2.  In  §  52.820  the  follovdng  entries  for 
paragraph  (c),  EPA-approved 
regulations,  are  revised  to  read  as 
follows: 

S  52.820    Identmcotion  of  plan. 


(c)  EPA-approved  regulations. 


TWe 


State  effec- 
tive date 


EPA  approval 
date 


Explanation 


Iowa  Department  of  Natural  Resources 
Environmental  Protection  Commission  [567] 


Cluipter20 
Scope  of  Titl*-Oeflnttlon»-Fonn*-Rul«  of  Practic* 


567-20.2  Definitions  . 


ta/14/ge 


12/3/99 
64  FR  67786 


Chapter  22 
Controlling  Pollution 


567-22.1  Pemiits  Required  for  New  or  Existing  Stationaiy  Sources 12/23/98 

567-22.203  Voluntary  Operating  Permit  Applications 1(V14/98 

567-22.300  Operating  Permit  by  Rule  for  Small  Sources  10/14/98 


12/3/99    Submle  22.1  (3)"b"(9)  has 
64  FR  67786        not  been  approved. 


12/3/99 
64  FR  67786 


12/3«9 
64  FR  67786 


Cliapter  23 
Emission  Standards  for  Contaminants 


567-23.1  Emission  Standards  . 


10/14/98 


1 2/3«9    Sections  23. 1  (2)-<5)  are 
64  FR  67786        not  approved  in  Itie  SIP. 


Chapter  25 
Measurement  of  Emissions 


567-25.1  Testing  and  Sampling  of  Itew  and  Existing  Equipment 


12/3/99    Submie  25.1(12)  has  not 
64  FR  67786        been  approved. 


IFR  Doc.  99-31290  Filed  12-2-99;  8:45  am) 
aajjNQ  cooE  stao-ao-p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  217-0192;  FRL-6480-«J 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 
and  Ventura  County  Air  Pollution 
Control  District 

AGEtKY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  22, 
1999.  The  revisions  concern  rules  from 
the  following  districts:  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  and  the  Ventura  County  Air 
Pollution  Control  District  (VCAPCD). 
This  approval  action  will  incorporate 
these  njes  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
sulfiu-  dioxide  (SO;)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  the  sulfur 
content  of  fuels.  Thus,  EPA  is  finalizing 
the  approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals  and  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards. 

EFFECTIVE  DATE:  This  action  is  effective 
on  January  3.  2000. 

AOOflESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Havrthome  Street,  San  Francisco,  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102).  401  "M"  Street,  S.W., 

Washington,  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  2020  "L  "  Street, 

Sacramento,  CA  95812. 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Dr.. 

Diamond  Bar,  CA  91765-4182. 
Ventura  County  APCD,  669  County 

Square  Dr.,  2nd  FI.,  Ventura,  CA 

93003-5417. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Tong,  Rulemaking  Office.  (AIR- 
4),  Air  Division,  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1191. 
SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  431.1.  Sulfur  Content 
of  Caseous  Fuels  and  Ventura  Coimty 
Air  Pollution  Control  District  (VCAPCD) 
Rule  64.  Sulfur  Content  of  Fuels.  These 
rules  were  submitted  by  the  California 
Air  Resoim;es  Board  (CARS)  to  EPA  on 
September  29,  1998  and  June  3,  1999 
respectively. 

n.  Backgroiuid 

On  September  22,  1999  in  64  FR 
51278,  EPA  proposed  to  approve  the 
following  rules  into  the  California  SIP: 
SCAQMD's  Rule  431.1.  Sulfur  Content 
of  Gaseous  Fuels  and  VCAPCDs  Rule 
64,  Sidfur  Content  of  Fuels.  Rule  431.1 
was  adopted  by  the  SCAQMD  on  June 
12,  1998.  On  September  29, 1998,  this 
rule  was  submitted  by  the  CARB  to  EPA. 
Rule  64  was  adopted  by  the  VCAPCD  on 
April  13. 1999.  On  )une  3.  1999,  this 
rule  was  submitted  bv  the  CARB  to  EPA. 
VCAPCD  Rule  64  was  submitted  in 
response  to  a  limited  approval/limited 
disapproval  EPA  published  on  January 
15,  1999  in  64  FR  2575  for  an  earlier  ' 
version  of  the  rule.  Both  SCAQMD  and 
VCAPCD  are  in  attainment  for  the 
National  Ambient  Air  Quality  Standards 
for  SO2.  A  detailed  discussion  of  the 
background  for  each  of  the  above  rules 
is  provided  in  the  Notice  of  Proposed 
Rulemaking  (NPRM)  cited  above. 

EPA  has  evaluated  both  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRM  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  64  FR  51278  and  in  the 
technical  support  dociunent  (TSD) 
available  at  EPAs  Region  IX  office  (TSD 
dated  8/23/99). 

m.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  64  FR  51278.  EPA  received 
no  comments  on  these  rules. 

rV,  EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 


California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
1 10(a)  of  the  CAA.  This  approval  action 
will  incorporate  these  rules  into  the 
federally  approved  SEP.  The  intended 
effect  of  approving  these  ndes  is  to 
regulate  emissions  of  SO;  in  accordance 
with  the  requirements  of  the  CAA. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866. 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  ftmds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
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Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
goverjunents.  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 


E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such  » 

grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 


additional  costs  to  Stale,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  tiouse  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by ,5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 2  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  1 ,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challen|pd  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
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Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Sulfur  Oxides. 

Dated:  November  9. 1999. 
Felicia  Marcus, 
Regional  Administrator.  Begion  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  el  seq. 

Subpart  F—Caltfomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(264)(i)(C)  and 
(266)(i)(A)(2). 

iS2,220    Mentmcatlon  of  Plan. 
•         •         t         *         • 

(c)*  *  * 

(264)*   *    * 

(i)*    *    * 

(C)  Ventura  County  Air  Pollution 
Control  District. 

(1)  Rule  64,  adopted  on  April  13, 
1999. 


(256)*   *   * 

(U*  •  *. 

(A)*  *   * 

(2)  Rule  431.1.  adopted  on  November 
4, 1997  and  amended  on  June  12, 1998. 

IFR  Doc.  99-31212  Filed  12-2-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AO-FRL-6500-2J 
RIN  206O-A137 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Ethylene 
Oxide  Commercial  Sterilization  and 
Fumigation  Operations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  Today's  action  suspends  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Ethylene 
Oxide  Commercial  Sterilization  and 
Fumigation  Operations  (EO  NESHAP) 
requirements  for  chamber  exhaust  and 
aeration  room  vents.  The  suspension 
allows  affected  sources  subject  to  the  EO 
NESHAP  to  defer  compliance  with  the 
NESHAP  requirements  for  chamber 


exhaust  until  December  6,  2001  and 
aeration  room  vents  until  December  6, 
2000.  This  suspension  does  not  affect 
the  requirement  for  sources  subject  to 
the  EO  NESHAP  to  comply  with 
provisions  for  sterilizer  vents.  This 
action  does  not  change  the  level  of  the 
standards  or  the  intent  of  the  NESHAP 
promulgated  in  1994. 
DATES:  This  action  is  effective  December 
3, 1999.  (^mments  may  be  submitted 
until  January  3.  2000. 
ADDRESSES:  Docket  No.  A-88-03. 
category  Vm  Amendments,  contains 
supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460  in  room  M-1500, 
Waterside  Mall  (groimd  floor),  and  may 
be  inspected  from  8:30  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  This  docket  also  contains 
information  considered  by  the  EPA  in 
proposing  and  promulgating  the  original 
EO  NESHAP. 

FOB  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  analysis 
performed  in  developing  this  interim 
rule,  contact  David  W.  Markwordt  at  the 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  number  (919)  541- 
0837,  facsimile  (919)  5-5 1-0942,  e-mail 
address  markwordt.daviii@epa.gov. 
SUPPI.EMENTARY  INFORMATION: 

Docket 

The  docket  is  an  organized  file  of 
information  considered  by  the  EPA  in 
the  development  of  this  rulemaking. 
The  docket  is  a  dynamic  file  because 
material  is  added  tfiroughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  secUon  307(d)(7)(A)  of  the  Clean 
Air  Act  (Act).)  The  regulatory  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  horn  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

ludicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (Act),  judicial  review  of  this 
final  action  is  available  oidy  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 


Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  interim  final  rule. 
Under  section  307(b)(2)  of  the  Act.  the 
actions  taken  in  today's  notice  may  not 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

Technology  Transfer  Network 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
interim  final  rule  is  also  available 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  the  rule  will  be  posted  on  the 
TTN's  policv'  and  guidance  page  for 
newly  proposed  or  promulgated  rules 
http://wu'w.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control,  if  more  information 
r^arding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Enbties 

Regulated  categories  and  entitias 

include: 

Table  i  . — Regulated  CATEGoniES 
AND  ENTrriES 


Entity  caiegory 

DoscnpliocVSIC  code 

indusliial ...; 

MedKal  suppheis/ 

3841.3842   Pt«r. 

maceutjcals/2834, 

5122.  2831.  2833 

Spice  manutaclures' 

2099.  5149.  2034. 

2035.2046 

Contract  Stenteers/ 

7399.7218.8091 

NotAKscled 

Slalalocal/Tribal  Gov 

NolAtleclwl 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  regulated 
by  the  NESHAP  addressed  in  this 
interim  final  rule.  If  you  have  questions 
regarding  the  applicability  of  the 
NESHAP  addressed  in  this  interim  final 
rule  to  a  particular  entitv-.  consult  the 
person  listed  in  th*»  preceding  FOR 
FURTHER  INFORMATION  section. 

I.  What  Is  the  Background  for  This 
Suspension? 

On  December  6. 1994.  we 
promulgated  the  EO  NESHAP  which 
regulates  emissions  of  ethylene  oxide 
from  new  and  existing  commercial 
sterilization  and  fumigation  operations 
using  1  ton  or  more  of  EO  per  year  (59 
FR  62585).  The  regulated  category  and 
entities  affected  by  today's  action  are 
the  sources  described  in  40  CFR  63.360. 
That  provision  includes  commercial 
operations  using  ethylene  oxide  as  a 
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sterilant  and  fumigaDt  in  the  production 
of  medical  equipment  and  supplies,  and 
in  miscellaneous  sterilization  and 
fumigation  operations  at  both  major  and 
area  sources.  Note  that  this  description 
is  not  intended  to  be  exhaustive  but. 
rather,  to  provide  a  guide  for  readers 
interested  in  this  suspension.  To 
determine  whether  your  facility  is 
affected  by  today's  action,  you  should 
carefully  examine  the  applicability 
criteria  in  40  CFR  63.360  and  the 
explanation  provided  in  this  interim 
final  rule.  If  you  have  questions  about 
the  applicability  of  today's  action  to  a 
particular  entity,  consult  the 
appropriate  person  listed  in  the 
preceding  FOn  FURTHER  INFORUATION 
CONTACT  section. 

In  July  1997.  we  learned  of  reports  of 
explosions  at  ethylene  oxide 
sterilization  and  fumigation  facilities. 
We  subsequently  suspended  the  EO 
NESHAP  for  1  year  until  December  6, 
1998  to  provide  time  to  determine  the 
appropriate  action  necessary  to  mitigate 
the  cause  of  the  explosions  (62  FR 
64736). 

After  t>ecoming  aware  of  the 
explosions,  the  industry  worked 
through  the  Ethylene  Oxide  Sterilization 
Association  (EOSA)  to  begin 
investigations.  The  EOSA  established  a 
Safety  Committee  in  September  1997 
which  has  been  meeting  on  a  bimonthly 
tiasis  since  then.  Sterilization  industry 
leaders,  abatement  device  vendors,  and 
Federal.  State  and  local  agencies  have 
been  participating  in  the  Safety 
Committee  meetings. 

In  a  June  2,  1998  letter  to  EPA,  the 
EOSA  recommended,  "additional  time 
to  consider  safe  and  economical  control, 
installation,  operation  and  maintenance 
alternatives  applicable  to  aeration  and 
chamber  exhaust  (backvent)  emissions 
"   *   •"  (see  Docket  No.  A-88-03).  The 
Health  Industries  Manufacturers 
Association  (HIMA)  reviewed  the 
recommendation.  The  EOSA  and  HIMA 
membership  represent  most  of  the 
ethylene  oxide  sterilization  and 
fumigation  industry.  The  EOSA 
"concluded  that  the  oxidizer  systems 
had  not  been  properly  integrated  with 
traditional  ethylene  oxide  sterilization 
process  operations,  that  is.  installation, 
operation  and  maintenance  issues  had 
not  been  sufficiently  addressed  by 
sterilizer  operators. "  The  EOSA  also 
concluded  that  "improperly  overfeeding 
the  oxidizer  system  from  the  chamber 
backvent  was  the  primary  safety 
concern  " 

We  also  conducted  an  independent 
investigation  of  the  accidents  and 
reviewed  reports  prepared  by  EPA 
Regional  Offices  and  by  EOSA  member 
sterilization  companies  and,  based  on 


that  investigation  and  review,  concurred 
with  the  industry  conclusion  and 
recommendation  (see  Docket  No.  A-88- 
03).  We  hirther  suspended  the  EO 
NESHAP  for  both  aeration  room  vents 
and  chamber  backvents  for  1  year  until 
December  6.  1999  to  provide  time  to 
determine  the  appropriate  action 
necessary  to  mitigate  the  cause  of  the 
explosions  (63  FR  66990).  Aeration 
room  vents  were  included  in  the 
suspension  because  control  systems 
typically  integrate  both  vents  to  the 
same  control  device. 

n.  What  Is  the  Rationale  for  Today's 
Suspension  of  Chamber  Exhaust  and 
Aeration  Room  Vent  Requirements? 

As  noted  above,  in  July  1997,  the 
Agency  learned  of  reports  of  explosions 
at  ethylene  oxide  facilities.  Several  of 
these  explosions  occurred  at  facilities 
subject  to  the  EO  NESHAP.  The  Agency 
immediately  began  conducting  a 
preliminary  investigation  to  determine 
if  the  emission  control  equipment 
mandated  by  40  CFR  part  63,  subpart  O, 
was  in  any  way  associated  with  the 
cause  of  the  problems  at  these  facilities. 
The  Agency,  on  December  9,  1997, 
wishing  to  adopt  a  cautious  approach  in 
order  to  assure  public  and  worker 
safety,  published  in  the  Federal  Register 
an  interim  final  rule  suspending  40  CFR 
part  63,  subpart  O  (62  FR  64736).  Since 
publication  of  the  December  9. 1997 
rule,  both  EPA  and  industry  have 
continued  to  investigate  the  cause  of  the 
accidents. 

In  1998.  the  Agency  agreed  with 
industry  that,  in  the  cases  where 
explosions  occurred,  the  catalytic 
oxidizer  units  were  overfed  with 
ethylene  oxide  in  concentrations  above 
the  safe  operations  limit  due  to 
abnormal  activation  of  the  chamber 
exhaust  (backvent).  The  Agency 
concluded  that  main  vent  emissions 
routed  through  the  vacuum  pump 
played  no  role  in  the  explosions.  The 
Agency  also  concluded  that  any 
emissions  control  technology  necessary 
to  comply  wiUi  the  EO  NESHAP  needs 
to  be  properly  integrated  into  the 
sterilization  system  and  operations  and 
must  reflect  the  full  range  of  normal  and 
abnormal  conditions  that  may  occur. 

The  suspension,  in  December  1998, 
for  chamber  exhaust  vents  was  based  on 
the  assumption  that  sterilization 
chamber  operators  would  be  able  to 
evaluate  and  integrate  the  emission 
control  technology  with  sterilizer 
operation  to  ensure  prevention  of  future 
explosions  by  December  6, 1999.  To 
date,  solutions  to  the  safety  problems 
have  not  been  developed.  Consequentiy, 
the  EOSA  and  individual  plant 
operators  have  requested  EPA  to 


eliminate  the  requirement  for  backdtaft 
vents  (see  Docket  No.  A-88-03). 

It  is  beyond  the  Agency's  legal 
mandate  and  technical  expertise  to 
certify  equipment  for  safe  use.  The 
Clean  Air  Act  generally  requires  the 
Agency  to  assess  existing  emission 
control  technology  for  application  to 
non-controlled  emission  sources.  The 
use  of  existing  technology  by  some 
sources  in  tbe  relevant  category 
presumes  the  ability  to  operate  that 
technology  in  a  proven  safe  manner.  At 
the  time  of  promulgation  (December 
1994).  state-of-the-art  control  technology 
for  chamber  exhaust  emissions 
apparenUy  involved  safety  hazards  not 
known  at  that  time  Therefore,  the 
Agency  will  reconsider  its  original 
MACT  determination  for  chamber 
exhaust  vents  and  propose  a  course  of 
action  in  the  near  niture. 

Today's  2-year  suspension  of  control 
requirements  for  chamber  exhaust 
emissions  is  based  on  the  anticipated 
time  required  to  propose  and 
promulgate  changes  in  the  Federal 
Register.  It's  our  intent  to  resolve  this 
matter  as  quickly  as  possible,  and  we 
hope  to  finalize  a  revised  rule  in  less 
than  2  years. 

Today's  1-year  suspension  of  control 
requirements  for  aeration  room  vents  is 
based  on  the  fact  that  many  facilities  are 
routing  chaml>er  exhaust  emissions  to 
the  emission  control  device  for  aeration 
room  vents.  Facilities  that  control  both 
aeration  and  chamber  exhaust  emissions 
via  one  abatement  device  will  need  to 
disconnect  the  chamber  exhaust  vent 
from  the  aeration  room  control  device. 
Therefore,  the  Agency  is  providing  time 
to  separate  chamber  exhaust  emissions 
from  integrated  control  systems,  if 
needed 

In  this  matter,  we  wish  to  err,  if  at  all, 
on  the  side  of  safety.  Accordingly,  we 
are,  today,  further  suspending  the  EO 
NESHAP  emission  limitation 
requirements  in  40  CFR  part  63.  subpart 
O,  for  chamber  exhaust  and  aeration 
room  vents,  as  those  emission  points  are 
defined  at  40  CFR  63.361,  until 
December  6,  2001  and  December  6, 
2000,  respectively,  pursuant  to  our 
general  rulemaking  authority  under 
section  301(a)  of  the  Act,  42U.S.C. 
7601(a).  Sources  must  continue  to 
comply  with  the  EO  NESHAP  emission 
limitation  requirements  in  40  uFk  part 
63,  subpart  O.  for  sterilization  chamber 
vents,  as  those  emission  points  are 
defined  at  40  CFR  63.361,  because  we 
have  determined  that  their  controls  do 
not  pose  a  safety  concern. 

Section  301(a)  of  the  Act  grants  the 
Administrator  of  the  EPA  the  authority 
"to  prescribe  such  regulations  as  are 
necessary  to  carry  out  his  functions 
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under  this  Act."  Given  the  unique 
circumstances  and  uncertainty 
surrounding  the  EO  NESHAP,  as 
described  in  this  interim  final  rule,  EPA 
believes  that  it  is  necessary  to  further 
suspend  this  rule's  requirements  for 
chamber  exhaust  and  aeration  room 
vents  for  the  safety  of  the  public  and 
workers  in  and  around  EO  facilities.  The 
control  requirements  of  the  EO  NESHAP 
for  chamber  exhaust  and  aeration  room 
vents  continue  to  pose  potential  safety 
problems  for  which  viable  solutions  are 
not  currentiy  available.  This  action  is 
consistent  with  the  objectives  of  the  Act 
as  stated  in  section  101(b),  42  U.S.C 
7401(b),  "(T)he  purposes  of  this 
subchapter  are  *   *   *  to  promote  the 
public  health  and  welfiare  and  the 

productive  capacity  of  its  population 

•  •  •  ■> 

The  original  EO  NESHAP  and  today's 
interim  final  rule  are  promulgated 
pursuant  to  section  307(d)  of  the  Act,  42 
U.S.C.  7607(d).  which  requires  that  any 
rule  subject  to  that  section  be  issued 
only  after  the  public  has  received  notice 
of,  and  an  opportunity  to  comment  on. 
the  rule.  However,  section  307(d)(1) 
exempts  from  those  requirements  any 
rule  for  which  the  Agency  finds  under 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(b),  that  providing  prior 
notice-and-comment  would  be 
impracticable,  luinecessary  or  contrary 
to  the  public  interest. 

We  believe  the  circumstances 
presented  here  provide  good  cause  to 
take  this  action  without  prior  notice- 
and-comment.  We  find  providing  prior 
notice-and-comment  would  be 
impracticable  and  contrary  to  the  public 
interest  based  on  the  potential  ongoing 
danger  to  public  and  worker  safety 
posed  by  the  recent  incidents  at 
ethylene  oxide  facilities.  There  is 
simply  not  enough  time  to  provide 
notice-and-comment  procedures  before 
the  current  compliance  date  of 
December  6, 1999  arrives,  and  until  the 
compliance  date  is  extended,  sources 
are  faced  with  having  to  install  control 
equipment  in  time  to  meet  the  current 
compliance  date.  Only  by  omitting 
notice-and-comment  from  this  action 
can  we  provide  sources  affected  by  the 
EO  NESHAP  with  timely  legal  relief 
frt>m  the  current  compliance  date  while 
we  further  investigate  the  situation. 
Consequently,  this  action  is  being 
promulgated  without  prior  notice-and- 
comment  as  provided  for  in  section 
307(b)(1)  of  the  Act  and  is  immediately 
effective  as  provided  for  in  section 
112(d)(10)oftheAct. 

Nonetheless,  we  are  providing  30 
days  for  submission  of  public 
comments.  We  will  consider  all  written 
comments  submitted  in  the  allotted  time 


period  to  determine  if  any  change  to  this 
action  is  necessary. 

In  suspending  the  EO  NESHAP 
requirements  for  chamber  exhaust  and 
aeration  room  vents,  the  Administrator 
wishes  to  remind  the  public  and  the 
regulated  community  that  the  role  of  the 
EPA  has  been  and  continues  to  be 
protection  of  public  health  and  the 
environment  in  a  way  that  is  consistent 
with  safelv  concerns. 

in.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  EO  NESHAP  were 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB).  A 
copy  of  this  Information  Collection 
Request  (ICR)  document  (OMB  control 
number  2060-0283)  may  be  obtained 
bam  Ms.  Sandy  Fanner,  Information 
Policy  Branch  (2136).  U.S.  EPA,  401  M 
Street,  SW,  Washington,  DC  20460.  or 
by  calling  (202)  260-2740. 

Today's  action  has  no  impact  on  the 
information  collection  burden  estimates 
made  previously.  Today's  action  merely 
suspends  the  EO  NESHAP  requirements 
for  chamlier  exhaust  and  aeration  room 
vents  for  1  year.  This  change  does  not 
impose  new  requirements. 
Consequentiy,  the  ICR  has  not  been 
revised. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  OMB  on  the  basis  of  the 
requirements  of  the  Executive  Order  in 
addition  to  its  normal  review 
requirements.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  resuh  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  :igencv; 

(3)  Materially  alter  iha  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Today's  action  does  not  fall  within 
any  of  die  four  categories  described 


above.  Instead,  it  reduces  the  burden  on 
certain  sources  by  temporarily 
suspending  the  EO  NESHAP 
requirements  for  chamber  exhaust  and 
aeration  vents.  Consequentlv.  under 
Executive  Order  12866.  this  action  is 
not  a  "significant  regulator,'  action"  and 
is  therefore  not  subject  to  review  by 
OMB. 

C.  Executive  Orrfer  13132 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  ""Policies  that  have 
federalism  implications  "  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  -State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  simunarN'  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summar\'  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  EPA  transmits  a  draft  final  rule 
wfith  federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Oder 
12866.  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  maimer. 

This  final  rule  will  not  bave 
substantial  direct  effects  on  the  States. 
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on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  action 
suspends  existing  requirements  which 
were  promulgated  in  December  1994. 
There  are  minimal,  if  any,  impacts 
associated  with  this  action,  thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

D.  Regulatory  Flexibility/Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

Under  the  Regulatory  Flexibility  Act. 
Pub.  L.  96-354,  whenever  an  Agency 
publishes  any  proposed  or  final  rule  in 
the  Federal  Register,  it  must,  except 
under  certain  circumstances,  prepare  a 
Regulatorv'  Flexibility  Analysis  (RFA) 
that  describes  the  impact  of  the  rule  on 
small  entities  (i.e.,  small  businesses, 
organizations,  and  governmental 
jurisdictions).  That  analysis  is  not 
necessary  if  the  Agency  determines  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  EPA  believes  that  there  will  be 
little  or  no  adverse  impact  on  any  small 
entities  as  a  result  of  the  promulgation 
of  this  rule  because,  rather  than 
imposing  additional  requirements,  this 
rule  provides  additional  time  to  comply 
with  parts  of  the  EO  NESHAP.  Because 
the  impacts  are  anticipated  to  be 
insignificant  or  beneficial,  EPA  has 
concluded  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  an  RFA  is  not  required. 

E.  Unfunded  Mandates  Reform  Act 
Title  n  of  the  Unfunded  Mandates 

Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  cosdy,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objects  of  the  rule.  The 


provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  govenunents,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Instead,  this  rule 
provides  additional  time  to  comply  with 
some  requirements  of  the  EO  NESHAP. 
Because  the  rule  is  not  expected  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  $100  million  or  more  in  any  1 
year,  the  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  effective,  or  least 
burdensome  alternative.  Because  small 
governments  will  not  be  significantly  or 
uniquely  affected  by  this  rule,  the 
Agency  is  not  required  to  develop  a  plan 
vrith  regard  to  small  governments.  For 
the  reasons  stated  above,  the 
requirements  of  the  UMRA  do  not  apply 
to  this  section. 

F,  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  requires  Federal  agencies  to 
evaluate  existing  technical  standards 
when  developing  new  regulations.  To 
comply  with  the  NTTAA.  EPA  must 
consider  and  use  "voluntary  consensus 
standards"  (VCS)  if  available  and 
applicable  when  developing  programs 
and  policies  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical. 

The  EPA  behoves  that  the  use  of  VCS 
in  this  interim  final  rule  is  impractical. 
The  suspension  of  the  EO  NESHAP 
requirements  for  chamber  exhaust  and 
aeration  room  vents  is  merely  a 
procedural  action  that  does  not  require 


sources  to  take  substantive  steps  that 
lend  themselves  to  VCS. 

G.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that  (1)  OMB 
determines  is  "economically 
significant "  as  defined  under  Executive 
Order  12866,  and  (2)  EPA  determines 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  aspects 
of  the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  interim  final  rule  is  not  subject 
to  the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
EO.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

H.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  interim 
final  rule  imposes  no  enforceable  duties 
on  these  entities.  Rather,  the  interim 
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final  rule  temporarily  s<ispends  certain 
regulatory  requirements.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

/.  Congressional  Review  Act 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  we 
submitted  a  report  containing  these  final 
amendments  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  these  final  amendments  in  the 
Federal  Register.  This  is  not  a  "major 
rule"  as  defined  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 

List  of  SubjecU  in  40  CFR  Part  63 

Environmental  protection.  Air 
polluUon  control.  Ethylene  oxide 
sterilization.  Hazardous  substances. 
Reporting  and  recordkeeping 
requirements. 

Dated;  November  29,  1999. 
Carol  M.  Browner, 
Administmtor. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  O — [Amended] 

2.  Section  63.360  is  amended  by 
revising  paragraphs  (g)(4).  (g)(5),  and 
(g)(6)  and  adding  paragraphs  (g)(7), 
(g)(8),  (g)(9),  and  (g)(10)  to  read  as 
follows: 

{63.360    Applicability. 

*  *  •  •  • 

(g)*   *   • 

(4)  All  aeration  room  vents  subject  to 
the  emissions  standards  in  §  63.362  with 
an  initial  startup  date  before  December 
6.  2000.  no  later  than  December  6.  2000. 

(5)  All  aeration  room  vents  subject  to 
the  emissions  standards  in  §  63.362  with 
an  initial  startup  date  on  or  after 
December  6.  2000,  Immediately  upon 
initial  startup  of  the  source. 

(6)  All  aeration  room  vents  at  sources 
using  less  than  10  tons  that  increase 


their  ethylene  oxide  usage  after 
December  6.  2000,  such  that  the  aeration 
room  vents  become  subject  to  the 
emissions  standards  in  §63.362, 
immediately  upon  becoming  subject  to 
the  emission  standards. 

(7)  All  chamber  exhau.st  vents  subject 
to  the  emissions  standards  in  §63.362 
with  an  initial  startup  date  before 
December  6.  2001 ,  no  later  than 
Decembers.  2001. 

(8)  All  chamber  exhaust  vents  subject 
to  the  emissions  standards  in  §63.362 
with  an  initial  startup  dale  on  or  after 
December  6.  2001 .  immediately  upon 
initial  startup  of  the  source. 

(9)  All  chamber  exhaust  vents  at 
sources  using  less  than  1  ton  that 
increase  their  ethylene  oxide  usage  after 
December  6.  2001 ,  such  that  the 
chamber  exhaust  vents  become  subject 
to  the  emissions  standards  in  §63.362, 
unmediately  upon  becoming  subject  to 
the  emission  standards. 

(10)  All  chamber  exhaust  vents  at 
sources  using  less  than  10  tons  that 
Increase  their  ethylene  oxide  usage  after 
December  6,  2001,  such  that  die 
chamber  exhaust  vents  become  subject 
to  the  emissions  standards  in 

§  63.362(e)(1),  immediately  upon 
becoming  subject  to  the  emission 
standards. 
***** 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-6S00-11 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  amendments. 

summary:  This  action  promulgates 
amendments  to  the  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Halogenated  Solvent  Cleaning  " 
originally  promulgated  on  December  2. 
1994.  These  amendments  to  the  rule 
were  proposed  on  August  19. 1999. 
Today's  action  finalizes  compliance 
options  for  continuous  web  cleaning 
machines,  as  well  as  amendments  to  the 


national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  that 
apply  to  steam-heated  vapor  cleaning 
machines  and  to  cleaning  machines 
used  to  clean  transformers.  The  EPA  is 
finaUzing  these  amendments  to  ensure 
that  all  owners  or  operators  of  solvent 
cleaning  machines  have  appropriate  and 
attainable  requirements  for  their 
t  leaning  machines. 

EFFECTIVE  DATE:  December  3.  1999. 
AOORESSES:  Interested  parties  may 
review  items  used  to  support  these  final 
rule  amendments  at:  Air  and  Radiation 
Docket  and  Information  Center  (6102). 
Attention  Docket  Number  A-92-39, 
Room  M-1500,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards, 
contact  Mr.  Paul  Almodovar.  Coatings 
and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-131, 
U.S.  Environmental  Protection  Agenc\'. 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number  (919)  541- 
0283.  For  information  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  contact  Ms 
Acquanetta  Delaney,  Manufacturing 
Branch,  Office  of  Compliance  (2223A). 
U.S.  Environmental  Protection  Agenc>'. 
401  M  Street,  SW,  Washington,  DC 
20460;  telephone  (202)  564-7061. 
SUPPI.EMENTARY  INFORMATION: 
Docket 

The  docket  number  for  this 
rulemaking  is  A-92-39.  The  docket  is 
an  organized  file  of  information 
compiled  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  development.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
docket  contains  the  record  in  the  case  of 
judicial  review.  (See  section 
307(d)(7)(A)  of  the  Clean  Air  Act.) 

Regulated  Entities 

The  following  entities  ai-e  potentially 
regulated  by  this  final  rule. 


Categoiy 


SIC  Codes 


Examples  of  potentially  regulated  entilies 


Industty 


33,  34,  36.  and  37 


Facilities  engaging  in  cleaning  operations  using  halogenated  solvent  cleaning  madiines 
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This  list  is  act  intended  to  be 
exliaustive.  but  rather  provides  a  guide 
for  readers  regarding  entities  lilcely  to  be 
affected  by  tliis  action.  This  list  includes 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  could  also  be  affected.  To 
determine  whether  your  facility  or 
company  is  regulated  by  this  final  rule, 
you  should  carefully  examine  the 
applicability  criteria  in  $63,460  of  the 
promulgated  rule.  If  you  have  any 
questions  regarding  the  applicability  of 
this  final  rule  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
COMTACT  section. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A.  Why  is  EPA  amending  the  NESHAP  for 

halogenated  solvent  cleaning? 
B-  What  is  the  purpose  of  these  final  rule 

amendments? 

C.  What  changes  have  been  made  since  the 
August  19,  1999  proposed  amendments? 

D.  Do  the  changes  in  today's  final  rule 
amendments  apply  to  my  machines? 

II.  Review  of  Requirements  for  Continuous 

Web  Cleaning  Machines 

A.  How  do  I  know  if  my  machine  is  a 
continuous  web  cleaning  machine? 

B.  How  will  these  changes  impact  my 
continuous  web  cleaning  machines? 

C.  How  do  1  know  if  my  machine  is  a 
"new"  or  an  "existing"  continuous  web 
cleaning  machine? 

D.  When  must  I  comply  with  these  new 
requirements? 

UI.  Other  Changes 

A.  What  change  is  EPA  making  that  applies 
to  my  transformer  cleaning  operations? 

B.  What  changes  impact  my  steam-heated 
vapor  cleaning  machines? 

[V.  Impacts 

V.  Administrative  Requirements 
\-  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132:  Federalism 

C.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Unfunded  Mandates  Reform  Act 

E.  Regulatory  Flexibility/Small  Business 
Regulatory  Enforcement  Fairness  Act 

F.  Paperwork  Reduction  Act 

G-  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 
H.  Congressional  Review  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

A   Why  Is  EPA  Amending  the  NESHAP 
for  Halogenated  Solvent  Cleaning? 

The  EPA  promulgated  the 
halogenated  solvent  cleaning  (HSC) 
NESHAP  on  December  2,  1994,  as 
subpart  T  of  40  CFR  part  63  (59  FR 
81801).  That  rule  included  requirements 


for  batch  and  in-line  cleaning  machines 
and  both  control  device  and  work 
practice  requirements.  A  batch  cleaning 
machine  is  defined  in  the  HSC  NESHAP 
as  "a  solvent  cleaning  machine  in  which 
individual  parts  or  sets  of  parts  move 
through  the  entire  cleaning  cycle  before 
new  parts  are  introduced."  Iiiherent  in 
some  of  the  requirements  is  the 
understanding  that  the  part  or  set  of 
parts  stops  at  one  or  various  points  in 
the  machine  for  cleaning  and  for 
removal  of  cleaned  parts.  In  contrast,  an 
in-line  cleaning  machine  (or  continuous 
cleaning  machine)  is  defined  in  the  HSC 
NESHAP  as  "a  solvent  cleaning 
machine  that  uses  an  automated  parts 
handling  system,  typically  a  conveyor, 
to  automatically  provide  a  continuous 
supply  of  parts  to  be  cleaned." 

After  promulgation,  several  industry 
groups  raised  concerns  about  how  some 
cleaning  machines  would  be  classified 
imder  the  rule.  These  commenters 
stated  that  some  machines  did  not 
clearly  and  completely  fit  into  any  of 
the  categories  of  cleaning  machines 
included  in  the  HSC  NESHAP.  The 
machines  in  question  included  movie 
film  cleaning  machines  and  machines 
used  to  clean  strips,  rods,  and  wire. 

After  some  review,  the  EPA 
concluded  that  these  issues  warranted 
additional  consideration.  On  May  5, 
1998  (63  FR  24768).  the  EPA  issued  an 
inunediate  stay  of  compliance  for  the 
continuous  web  cleaning  machines  imtil 
August  3,  1998.  In  that  same  aciion,  the 
EPA  proposed  to  extend  the  compliance 
date  for  these  units  for  an  additional 
year,  to  August  3. 1999,  to  allow  for  an 
equivalency  determination.  The  EPA 
received  comments  on  the  proposed 
extension.  One  commenter  expressed 
concern  that  the  1-year  extension  may 
not  be  sufficient  time  to  review  the  data, 
complete  the  technical  analysis,  propose 
and  promulgate  an  equivalency 
determination,  and  allow  sufficient  time 
for  facilities  to  comply  with  the  new 
requirements.  The  EPA  recognized  these 
concerns  and  on  December  11, 1998  (63 
FR  68397)  extended  the  compliance 
date  for  continuous  web  cleaning 
machines  to  December  2, 1999. 

On  August  19. 1999.  EPA  published  a 
direct  final  rule  (64  FR  45187)  and 
parallel  proposal  (64  FR  45221)  to 
amend  the  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Halogenated  Solvent  Cleaning."  The 
proposed  amendments  would  have 
provided  additional  compliance  options 
for  continuous  web  cleaning  machines, 
as  well  as  clarifications  that  apply  to 
steam-heated  vapor  cleaning  machines 
and  to  cleaning  machines  used  to  clean 
transformers. 


The  EPA  stated  in  the  direct  final  rule 
that  if  relevant,  adverse  comments  were 
received  by  September  20, 1999.  the 
EPA  would  publish  a  notice 
withdrawing  the  direct  final  rule  before 
its  effective  date  of  October  18, 1999. 
The  EPA  received  adverse  comments  on 
the  direct  final  rule  fit>m  two 
commenters  on  Septemlwr  20. 1999  and. 
therefore,  withdrew  the  direct  final  rule 
on  October  18.  1999  (64  FR  56173). 
Today's  final  rule  amendments  are 
based  on  the  public  comments  received 
on  the  proposed  amendments. 

B.  What  Is  the  Purpose  of  These  Final 
Rule  Amendments? 

This  final  rule  does  two  things.  First, 
it  promulgates  alternative  compliance 
requirements  for  continuous  web 
cleaning  machines  consistent  with  the 
August  19.  1999  proposal  (64  FR  45221). 
A  continuous  web  cleaning  machine  is 
a  cleaning  machine  that  cleans  a 
continuous  web  part  at  speeds  typically 
in  excess  of  1 1  feet  per  minute.  Changes 
to  the  rule  impacting  continuous  web 
cleaning  machines  are  discussed  in 
section  II.  A  of  this  final  rule.  Second, 
this  final  rule  promulgates  two  minor 
changes,  discussed  in  section  IH.B,  that 
impact  cleaning  machines  other  than 
continuous  web  cleaning  machines. 

C  What  Changes  Have  Been  Made  Since 
the  August  19,  1999  Proposed 
Amendments? 

The  EPA  has  made  several  changes 
and  clarifications  to  the  amendments 
proposed  on  August  19.  1999  (64  FR 
45221)  in  response  to  the  public 
comments  that  were  received.  A  full 
discussion  of  the  comments  and  the 
EPA  responses  is  included  in  the  docket 
for  this  rulemaking.  Following  is  a 
summary  of  the  major  changes  that  have 
been  made  to  the  proposed 
amendments. 

1.  Clarification  of  Requirements  for 
Remote  Reservoir  Continuous  Web 
Cleaning  Machines 

The  EPA  has  clarified  that  the  owner 
or  operator  of  a  remote  reservoir 
continuous  '-eb  cleaning  machine  is  not 
required  to  comply  with  freeboard 
refrigerated  device  requirements  or 
freeboard  ratio  requirements.  The  EPA 
concluded  that  these  requirements  are 
redundant  to  the  emission  reductions 
obtained  from  the  remote  reservoir 
design.  Upon  further  review,  the  EPA 
concluded  that  a  separate  section 
devoted  to  remote  reservoir  continuous 
web  cleaning  machines  was  warranted 
to  ensure  the  requirements  applicable  to 
these  machines  were  clear;  these 
requirements  were  added  as  §  63.463(h). 
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2.  Eqiuvalent  Requirements  for 
Complying  With  Downtime  and  Idling 
Mode  Covers 

The  EPA  has  added  equivalent 
requirements  for  covers  during  idling 
and  downtime.  These  equivalent 
requirements  include  the  ability  to 
consider  the  continuous  web  part  itself 
as  a  port  cover  if  it  fills  the  entry  and 
exit  port,  thereby  achieving  the  same 
control  as  a  port  cover.  Also,  a  machine 
kept  imder  negative  pressure  and  vented 
to  an  appropriately  maintained  and 
operated  carbon  adsorption  system  is 
equivalent  to  maximum  achievable 
control  technology  (MACT)  and  is  now 
allowed  imder  this  rule. 

3.  Addition  of  an  Alternative  Standard 
for  Continuous  Web  Cleaning  Machines 

The  EPA  has  added  an  alternative 
standard  for  continuous  web  cleaning 
machines  based  on  the  calculation  of  an 
overall  cleaning  system  control 
efficiency.  This  approach  was 
recommended  by  a  commenter  and 
reviewed  and  accepted  by  the  EPA. 

4.  Addition  of  Combined  Squeegee  and 
Air  Knife  System 

Under  the  proposed  amendments  to 
the  NESHAP,  EPA  allowed  for  the  use 
of  either  a  squeegee  system  or  an  air 
knife  system  The  EPA  has  clarified  that 
a  system  that  combines  squeegees  and 
air  knives  is  allowed  as  long  as  the 
components  are  within  a  single 
enclosure.  The  visible  emission  test  is 
not  required  until  after  the  web  part 
exits  the  combined  system. 

In  addition  to  these  changes.  EPA 
wishes  to  clarify  that  there  are  foiu- 
different  compliance  options  that  refer 
to  carbon  adsorber  requirements  for 
continuous  web  cleaning  machines: 

a.  Under  563.463(g)(1).  a  carbon 
adsorber  system  is  allowed  in  the 
control  device  combinations  for  existing 
and  new  machines.  The  owners  or 
operators  of  these  machines  must 
demonstrate  that  the  exhaust 
concentration  limit  of  100  parts  per 
million  is  maintained  using  the 
provisions  of  S63.463(e)(2)(vii).  The 
owners  or  operators  must  still 
demonstrate  compliance  with  the  work 
practice  requirements  and  the  basic 
design  requirements  contained  in  the 
rule. 

b.  Under  S  63.463(g)(2),  a  carbon 
adsorption  system  with  an  overall 
control  efficiency  of  70  percent  is 
allowed  in  lieu  of  complying  with  one 
of  the  control  combinations  cited  above. 
The  owners  or  operators  of  these 
machines  are  not  required  to 
demonstrate  the  100  parts  per  million 
limit;  the  owners  or  operators  must 


work  with  their  regulating  authority  to 
define  the  appropriate  monitoring 
parameters  to  demonstrate  the  70 
percent  control.  In  addition,  the  owners 
or  operators  must  demonstrate 
compliance  with  the  work  practice 
requirements  and  the  basic  design 
requirements  contained  in  the  rule. 

c.  Under  S63.463(g)(3)(vii)  or 

S  63.463(h)(2)(v),  any  facility  with  a  lip 
or  other  exhaust  within  a  machine  must 
ensure  that  the  exhaust  is  vented  to  a 
carbon  adsorber  system.  The  carbon 
adsorber  system  can  be  shown  to  meet 
either  the  100  parts  per  million  exhaust 
limit  of  §  63.463(e)(2)(vii)  or  the  70 
percent  carbon  adsorber  system 
efficiency  of  §  63.463(g)(2). 

d.  Under  the  new  alternative  standard 
of  §  63.464(d).  an  owner  or  operator  may 
elect  to  use  a  carbon  adsorber  system  (or 
any  other  emission  control  system)  to 
demonstrate  compliance  with  the 
overall  solvent  cleaning  machine 
reduction  efficiency  of  70  percent.  A 
facility  complying  with  this  option  is 
not  subject  to  the  work  practice  or  basic 
design  requirements,  which  includes 
the  squeegee  and  air  knife  requirements. 

The  EPA  would  also  like  to  clarify 
that  under  the  HSC  NESHAP,  emissions 
from  multiple  solvent  cleaning 
machines  are  allowed  to  he  controlled 
using  a  single  carbon  adsorber.  In  this 
situation,  the  affected  source  would 
need  to  develop  and  get  approval  from 
the  regiJatory  authority  of  a  procediue 
to  apportion  the  solvent  recovered  by 
the  carbon  adsorber  to  each  machine 
venting  through  it.  A  likely  procedure 
would  apportion  the  solvent  recovered 
from  the  carbon  adsorber  based  on  the 
percentage  of  total  fresh  solvent  added 
to  each  solvent  cleaning  machine. 

D.  Do  the  Changes  in  Today's  Final  Rule 
Amendments  Apply  to  My  Machines? 

Today's  final  rule  amendments  oidy 
apply  to  you  if  your  machines  meet  any 
of  the  following  criteria: 

1.  Halogenated  solvent  cleaning 
machines  that  are  classified  as 
continuous  web  cleaning  machines. 
(Changes  impacting  these  machines  are 
discussed  in  section  II. B.) 

2.  Halogenated  solvent  cleaning 
machines  that  are  used  to  clean 
polychlorinated  biphenyl  (PC3)  laden 
transformers.  (A  change  impacting  these 
machines  is  discussed  in  section  IIJ.A.) 

3.  Halogenated  solvent  cleaning 
machines  that  are  steam-heated  vapor 
cleaning  machines.  (The  definition  of 
continuous  web  cleaning  machines  and 
a  change  impacting  these  machines  is 
discussed  in  section  II. B.) 


n.  Review  of  Requirements  for 
Continuous  Web  Cleaning  Machines 

This  section  discusses  changes  made 
to  the  HSC  NESHAP  proposed 
amendments  published  on  Augiuit  19, 
1999  (64  FR  45221). 

A  How  Do  I  Know  if  My  Machine  Is  a 
Continuous  Web  Cleaning  Machine? 

A  continuous  web  cleaning  machine 
is  a  solvent  cleaning  machine  in  which 
parts  such  as  film,  coils,  wire,  and  metal 
strips  are  cleaned  at  speeds  typit:ally  in 
excess  of  1 1  feet  per  minute.  Parts  are 
generally  uncoiled,  cleaned  such  that 
the  same  part  is  simtUtaneously  entering 
and  exiting  the  solvent  application  area 
of  the  solvent  cleaning  machine,  and 
then  recoiled  or  cut.  For  the  purposes  of 
subpart  T  to  40  CFR  part  63.  all 
continuous  web  cleaning  machines  are 
considered  to  be  a  subset  of  in-line 
solvent  cleaning  machines  These  units 
tend  to  be  used  in  two  distinct  areas: 
movie  film  cleaning  and  continuous 
strip,  wire,  or  rod  cleaning. 

Movie  Film  Cleaning 

The  movie  film  cleaning  industry 
typically  uses  a  continuous  web 
cleaning  machine  to  clean  the  stirfaces 
on  large  reels  of  film.  Typically,  a  reel 
is  loaded  onto  the  machine  and  the  film 
threaded  through  a  series  of  rollers.  The 
film  is  then  either  fed  into  a  vat  or  past 
a  series  of  spray  nozzles  that  apply  the 
chlorinated  solvent  onto  the  film.  The 
film  is  then  dried  using  air  jets,  cloth 
pads,  or  a  combination  of  both. 

Strip,  Rod.  or  Wire  Cleaning 

This  group  of  continuous  web 
cleaning  machines  cleans  a  more 
diverse  product  group,  including  large 
flat  pieces  of  metal,  metal  rods,  and  thin 
wires.  The  machines  can  be  dip  tanks, 
spray  applications,  or  a  combination. 
While  the  EPA  has  currently  only 
identified  continuous  web  cleaning 
machines  used  to  clean  metal  products, 
these  machines  may  clean  noiimetal 
products  which  would  also  be  covered 
by  the  HSC  NESHAP.  The  EPA 
considered  both  of  the  above  types  of 
continuous  web  cleaning  machines 
when  developing  the  changes  discussed 
today. 

B.  How  Will  These  Changes  Impact  My 
Continuous  Web  Cleaning  Machines? 

The  changes  will  enable  you  to 
coropiv  with  all  of  the  requirements  of 
the  HSC  NESHAP.  The  options  are 
similar  to  the  options  for  other  in-line 
cleaning  machines.  The  final  rule 
amendments  provide  for  emission 
controls  equivalent  to  existing 
requirements  codified  at  40  CFR  part  63. 
subpart  T,  and  include  new  equivalent 
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controls  for  certain  cleaning  machines 
and  clarifications  of  the  EPA's 
interpretation  of  existing  requirements 
germane  to  continuous  web  cleaning 
machines.  The  changes  account  for  the 
inherent  differences  between  the  solvent 
cleaning  machines  that  were  the  basis 
for  the  HSC  NESHAP  promulgated  in 
1994  and  continuous  web  cleaning 
machines.  The  changes  to  the  riile  that 
apply  only  to  continuous  web  cleaning 
machines  are: 

1.  An  alternative  to  the  requirement 
for  a  maximum  parts  speed  of  1 1  feet 
per  minute  and  the  requirement  for  a 
dwell  time  in  some  options.  You  are  not 
required  to  meet  the  speed  and  dwell 
time  requirements  if  your  continuous 
web  cleaning  machine  meets  other 
specific  requirements.  These 
requirements  include  a  properly 
designed,  operated,  and  maintained 
.system  to  eliminate  visible  carry  out  of 
solvent  on  your  continuous  web 
product.  In  addition,  you  must  comply 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  for  the  controls 
that  replace  the  hoist  speed  and  dwell 
requirements. 

2.  A  change  in  the  alternative  for 
continuous  web  cleaning  machines 
venting  to  a  carbon  adsorber.  A  properly 
designed  and  operated  continuous  web 
cleaning  machine  can  comply  with  the 
new  or  existing  source  requirements  by 
venting  the  exhaust  from  the  enclosed 
cleaning  chamber  through  a  properly 
operated  and  maintained  carbon 
adsorption  system  instead  of  one  of  the 
equipment  combinations  listed  in  the 
HSC  NESHAP.  However,  the  system 
used  must  be  demonstrated  to  the 
Administrator's  satisfaction  to  achieve 
an  overall  solvent  control  efficiency  of 
70  percent. 

3.  A  clarificadon  that  there  is  no 
freeboard  ratio  requirement  and 
freeboard  refrigeration  device 
requirement  if  your  continuous  web 
cleaning  machine  does  not  have  an 
exposed  sump.  That  is.  if  your 
continuous  web  cleaning  machine  has  a 
remote  reservoir,  no  freeboard  ratio  and 
freetH)ard  refrigeration  device 
requirements  apply.  Requirements  for 
remote  reservoir  continuous  web 
cleaning  machines  have  been  included 
in  a  new  paragraph  that  has  been  added 
to  §  63.463  of  the  rule. 

4.  A  clarification  that  the  ban  on  the 
cleaning  of  absorbent  materials  does  not 
apply  to  cloth  rollers  used  in  the 
cleaning  process  inside  your  machine. 
However,  you  do  have  requirements  that 
apply  when  you  remove  these  rollers 
from  the  machine. 

5.  A  clarification  on  the  interpretation 
of  superheated  vapor  technology  for 
contiiiuous  web  cleaning  machines.  The 


new  interpretation  allows  for  any 
technology  that  raises  the  continuous 
web  part  above  the  boiling  point  of  the 
solvent.  A  new  term,  superheated  part 
technology,  has  been  added  to  the  rule 
to  more  clearly  address  this  situation. 
Therefore,  as  with  the  HSC  NESHAP 
promulgated  in  1994,  your  specific 
compliance  options  in  the  amended 
HSC  NESHAP  depend  on  whether  your 
cleaning  machines  are  considered  to  be 
new  or  existing. 

C.  How  Do  I  Know  if  My  Machine  Is  a 
"New"  or  an  "Existing"  Continuous 
Web  Cleaning  Machine? 

Machines  are  classified  as  either  new 
or  existing  based  on  the  date  of 
construction.  Continuous  web  cleaning 
machines  on  which  construction  started 
before  November  29. 1993.  the  date  the 
HSC  NESHAP  was  proposed,  are 
existing  afiected  sources.  Machines 
upon  which  construction  started  on 
November  29. 1993  or  later  are  new 
affected  sources. 

D.  When  Must  I  Comply  With  These 
New  Requirements? 

You  must  comply  with  these 
requirements  by  December  2,  1999  for 
both  your  new  and  existing  affected 
sources.  This  date  was  established  in  a 
Federal  Register  final  rule  published  on 
December  11,  1998  (63  FR  68397). 

m.  Other  Changes 

A.  What  Change  Is  EPA  Making  That 
Applies  to  My  Transformer  Cleaning 
Operations? 

The  EPA  has  recently  become  aware 
of  a  potential  conflict  between  the  HSC 
NESHAP  and  some  specific  Toxic 
Substances  Control  Act  (TSCA)  permits. 
Some  facilities  clean  transformers 
contaminated  with  PCBs  using  batch 
cold  balogenated  solvent  cleaning 
machines.  The  cleaning  of  these  PCB- 
laden  transformers  is  covered  under 
TSCA  permits,  which  include 
requirements  to  ensure  proper  draining 
and  proper  disposal  of  all  materials. 
These  transformers  often  include 
absorl)ent  materials  (i.e..  cardboard). 
The  HSC  NESHAP  requirements  for 
cold  cleaning  machines  state  that 
"Sponges,  fabric,  wood,  and  paper  shall 
not  be  cleaned."  (S 63.462(c)(8)). 

It  is  not  EPA's  intent  to  prohibit  the 
proper  decontamination  operation  for 
PCB-laden  transformers.  The  intent  of 
this  requirement  in  the  HSC  NESHAP  is 
to  reduce  the  amount  of  solvent  loss  due 
to  improper  cleaning  of  absorbent 
materials,  such  as  rags  and  cloths.  The 
EPA  has  reviewed  the  requirements  in 
an  example  permit  of  a  facility 
conducting  decontamination  of  these 


transformers  and  concluded  that  TSCA 
permits  should  adequately  ensure  that 
the  intent  of  the  HSC  NESHAP  is  met 
for  these  operations.  For  example,  these 
permits  have  sufficient  requirements  for 
proper  draining  and  disposal  of  the 
transformers.  Therefore.  EPA  is  adding 
an  exclusion  for  cleaning  absorbent 
materials  in  PCB-laden  transformers,  in 
compUance  with  a  permit  issued  under 
TSCA,  in  the  final  rule. 

B.  What  Changes  Impact  My  Steam- 
Heated  Vapor  Cleaning  Machines? 

Steam-heated  vapor  cleaning 
machines  will  no  longer  be  required  to 
have  a  device  that  shuts  off  the  sump 
heat  if  the  liquid  level  drops  to  the 
sump  beater  coils  (§  63.463(a)(4)).  This 
requirement  was  included  in  the  HSC 
NESHAP  for  all  machines.  However, 
since  the  promulgation  of  the  HSC 
NESHAP.  EPA  has  determined  that  this 
device  is  not  necessary  for  steam-heated 
machines  because  these  machines  are 
not  able  to  heat  the  solvent  to  a 
temperature  above  the  decomposition 
temperatures  of  any  of  the  regulated 
balogenated  solvents. 

IV.  Impacts 

The  changes  contained  in  these  final 
rule  amendments  are  corrections, 
clarifications,  and  equivalent 
compliance  alternatives  and  do  not 
change  the  intended  coverage  of  the 
HSC  NESHAP  (subpart  T).  These 
changes  will  not  afiect  the  estimated 
emission  reductions  or  the  control  costs 
for  these  rules.  These  clarifications  and 
corrections  should  make  it  easier  for 
owners  and  operators  of  affected 
sources,  and  for  local  and  State 
authorities,  to  understand  and 
implement  the  requirements  in  subpart 
T.  The  equivalent  compliance 
alternatives  will  make  it  possible  for 
owners  and  operators  of  continuous  web 
cleaning  machines  to  comply  with  all 
requirements  of  subpart  T. 

V.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  the  EPA  must 
submit  significant  regulatory  actions  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  OMB  determines  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
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State,  local,  or  tribal  governments  or 
commtmities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency: 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4]  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  final 
rule  does  not  qualify  as  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and.  therefore,  is 
not  subject  to  review  by  OMB. 

B.  Executive  Order  13132:  (Federalism) 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  fimds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenunents.  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  ejrtent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  EPA  transmits  a  draft  final  rule 


with  federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866.  EPA  must  include  a  certification 
from  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  final  rule 
only  provides  amendments  to  ensure 
that  all  owners  or  operators  of  solvent 
cleaning  machinal  have  appropriate  and 
attainable  requirements  for  their 
cleaning  machines.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  afiects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  the  EPA  consults  with  those 
governments.  If  the  EPA  complies  by 
consulting.  Executive  Order  1 3084 
requires  the  EPA  to  provide  to  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  natiue  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  the  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantiy  or  uniquely  a^ect  their 
communities." 

These  final  rule  amendments  do  not 
impose  any  duties  or  compliance  costs 
on  Indian  tribal  governments.  Further, 
the  final  rule  amendments  provided 
herein  do  not  significantly  alter  the 
control  standards  imposed  by  the  HSC 
NESHAP  for  any  source,  including  any 
that  may  affect  communities  of  the 
Indian  tribal  govenraients.  Hence, 
today's  final  rule  amendments  do  not 


significantly  or  imiquely  afiect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply. 

D.  Unfunded  Mandates  Reform  Act 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  (UMRA)  of  1995,  Pub.  L.  No. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulators*  actions  on  State,  local, 
and  tril»l  governments  and  the  private 
sector.  Under  section  202  of  the  LfMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditiu^s  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  cosUy.  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
,\dministrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
estabUshes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulator^' 
proposals  with  significant  Federal 
intergovenunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
final  rule  amendments  do  not  include  a 
Federal  mandate  that  ma^'  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector  in  any  1  year,  and  that 
these  final  rule  amendments  do  not 
significantiy  or  uniquely  impact  small 
governments,  because  they  contain  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  The  EPA  has  not  prepared 
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a  budgetary  impact  statement  or 
speciHcally  addressed  the  selection  of 
the  least  costjy.  most  cost-effective,  or 
least  burdensome  alternative.  In 
addition,  because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  these  final  rule  amendments, 
the  EPA  is  not  required  to  develop  a 
plan  with  regard  to  small  governments. 
Therefore,  the  requirements  of  the 
UMRA  do  not  apply. 

E.  Regulatory  Flexibility/Small  Business 
Begulatory  Enforcement  Fairness  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601.  et  seq.),  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996.  requires  the  EPA  to  give  special 
consideration  to  the  effect  of  Federal 
regulations  on  small  entities  and  to 
consider  regulatory  options  that  might 
mitigate  any  such  impacts.  The  EPA 
must  prepare  a  regulatory  flexibility 
analysis  unless  the  EPA  certifies  that  the 
rule  will  not  have  a  "significant  impact 
on  a  substantial  ntunber  of  small 
entities."  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  government 
jurisdictions. 

These  final  rule  amendments  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  clarify  and  make 
corrections  to  the  promulgated  HSC 
NESHAP.  but  impose  no  additional 
regulatory  requirements  on  owners  or 
operators  of  affected  sources. 

F.  Paperwork  Reduction  Act 

The  information  collection  request 
(ICR)  was  submitted  to  the  OMB  under 
the  Poperworfc  Reduction  Act  (44  U.S.C. 
3501.  et  seq.)  at  the  time  thig  rule  was 
originally  promulgated.  These  final  rule 
amendments  to  the  HSC  .NJESHAP  will 
have  no  impact  on  the  information 
collection  burden  estimates  made 
previously.  Therefore,  the  ICR  has  not 
been  revised. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  'Protection  of 
Children  from  Environmental  Heahfa 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  so  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  These  final 
rule  amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
not  an  "economically  significant" 
regulatory  action  as  defined  by 
Executive  Order  12866  and  are  based  on 
technology  performance  rather  than 
health  or  risks  that  may 
disproportionately  affect  children. 

H.  Congressional  Review  Act 

The  Congressional  Review  Act,  S 
U.S.C.  801,  et  seq..  as  added  by  the 
SBREFA  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  direct 
final  rule  and  other  required 
information  to  the  United  States  Senate, 
the  United  States  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  A  major  rule  caimot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Ragister. 
These  final  amendments  are  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  Public  Uw  104- 
113.  Section  12(d)  (15  U.S.C.  272  note), 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
The  NTTAA  requires  the  EPA  to 
provide  Congress,  through  OMB,  with 
explanations  when  the  EPA  decides  not 
to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involve  the  proposal  of 
any  new  technical  standards. 


As  part  of  a  larger  effort,  the  EPA  is 
imdertaking  a  project  to  cross-reference 
existing  voluntary  consensus  standards 
on  testing,  sampling,  and  analysis  with 
current  and  future  EPA  test  methods. 
When  completed,  this  project  will  assist 
the  EPA  in  identifying  potentially 
applicable  voluntary  consensus 
standards  which  can  then  be  evaluated 
for  equivalency  and  applicability  in 
determining  compliance  with  future 
regulations. 

List  of  Subjects  in  40  CFR  Part  63 

Enviroimiental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances,  Intergovenmiental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  Novemtier  29.  1999. 
Carol  M.  Browmar, 
Administnjtor. 

For  the  reasons  set  out  in  the 
preamble,  part  63,  title  40.  chapter  I  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows. 


PART  63— {AMENDED] 

1  The  authority  for  part  63  continues 
to  read  as  follows: 

Authority:  42  U  S.C  7401.  et  seq. 

Subpart  T— National  Emission 
Standards  for  Halogenated  Solvent 
Cleaning 

2.  Section  63.461  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  "Air  knife  system," 
"Combined  squeegee  and  air  knife 
system,"  "Remote  reservoir  continuous 
web  cleaning  machine,"  "Squeegee 
system."  and  "Superheated  part 
technology,"  and  by  revising  the 
definition  of  "Continuous  web  cleaning 
machine"  to  read  as  follows: 

S  63.461     Oeflnltions. 

Air  knife  system  means  a  device  that 
directs  forced  air  at  high  pressure,  high 
volume,  or  a  combination  of  high 
pressure  and  high  voliune,  through  a 
small  opening  directly  at  the  surface  of 
a  continuous  web  part.  The  purpose  of 
this  system  is  to  remove  the  solvent  film 
from  the  surfaces  of  the  continuous  web 
part. 

•  •        •        •        • 

Combined  squeegee  and  air-knife 
system  means  a  system  consisting  of  a 
combination  of  a  squeegee  system  and 
an  air-knife  system  within  a  single 
enclostue. 

*  *        *        •        • 

Continuous  web  cleaning  machine 
means  a  solvent  cleaning  machine  in 
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which  parts  such  as  film,  coils,  wire, 
and  metal  strips  are  cleaned  at  speeds 
typically  in  excess  of  11  feet  per  minute. 
Parts  are  generally  uncoiled,  cleaned 
such  that  the  same  part  is 
simultaneously  entering  and  exiting  the 
solvent  application  area  of  the  solvent 
cleaning  machine,  and  then  recoiled  or 
cut.  For  the  purposes  of  this  subpart,  all 
continuous  web  cleaning  machines  are 
considered  to  be  a  subset  of  in-line 
solvent  cleaning  machines. 
***** 

Remote  reservoir  continuous  web 
cleaning  machine  means  a  continuous 
web  cleaning  machine  in  which  there  is 
no  exposed  solvent  sump.  In  these 
units,  the  solvent  is  pumped  from  an 
enclosed  chamber  and  is  typically 
applied  to  the  continuous  web  part 
through  a  nozzle  or  series  of  nozzles. 
The  solvent  then  drains  from  the  part 
and  is  collected  and  recycled  through 
the  machine,  allowing  no  solvent  to 
pool  in  the  work  or  cleaning  area. 

Squeegee  system  means  a  system  that 
uses  a  series  of  pliable  surfaces  to 
remove  the  solvent  film  from  the 
surfaces  of  the  continuous  web  part. 
These  pliable  surfaces,  called  squeegees, 
are  typically  made  of  rubber  or  plastic 
media,  and  need  to  be  periodically 
replaced  to  ensure  continued  proper 
fimction. 
***** 

Superheated  part  technology  means  a 
system  that  is  part  of  the  continuous 
web  process  that  heats  the  continuous 
web  part  either  directly  or  indirectly  to 
a  temperature  above  the  boiling  point  of 
the  cleaning  solvent.  This  could  include 
a  process  step,  such  as  a  tooling  die  that 
heats  the  part  as  it  is  processed,  as  long 
as  the  part  remains  superheated  through 
the  cleaning  machine. 

3.  Section  63.462  is  amended  by 
revising  paragraph  (c)  introductory  text, 
paragraph  (c)(8),  and  adding  paragraph 
(c)(9)  to  read  as  follows: 

§63.462    Batch  cold  cleaning  machine 
standarti*. 

(c)  Each  owner  or  operator  of  a  batch 
cold  solvent  cleaning  machine 
complying  virith  paragraph  (a)(2)  or  (b) 
of  this  section  shall  comply  with  the 
work  and  operational  practice 
requirements  specified  in  paragraphs 
(c)(1)  through  (c)(9)  of  this  section  as 
applicable. 
*        *         •        •        * 

(8)  Except  as  provided  in  paragraph 
(c)(9)  of  this  section,  sponges,  fabric, 
wood,  and  paper  products  shall  not  be 
cleaned. 


(9)  The  prohibition  in  paragraph  (c)(8) 
of  this  section  does  not  apply  to  the 
cleaning  of  porous  materials  that  are 
part  of  polychlorinated  biphenyl  (PCB) 
laden  transformers  if  those  transformers 
are  handled  throughout  the  cleaning 
process  and  disposed  of  in  compliance 
with  an  approved  PCB  disposal  permit 
issued  in  accordance  with  the  Toxic 
Substances  Control  Act. 

4.  Section  63.463  is  amended  by: 

a.  Revising  paragraph  (a)  introductory 
text: 

b.  Revising  paragraph  (c)  intn)ductor>' 
text; 

c.  Revising  paragraph  (d)  introducton' 
text; 

d.  Revising  paragraph  (e)  introductory 
text  and  paragraph  (e)(2)  introductory 
text; 

e.  Adding  paragraphs  (e)(2)(viii) 
through  (xi);  and 

5.  Adding  paragraphs  (g)  and  (h). 
The  revisions  and  additions  read  as 

follows: 

$  63.463    Batch  vapor  and  In-line  cleaning 
machine  standards. 

(a)  Except  as  provided  in  §63.464  for 
all  cleaning  machines,  each  owner  or 
operator  of  a  solvent  cleaning  machine 
subject  to  the  provisions  of  this  subpart 
shall  ensure  that  each  existing  or  new 
batch  vapor  or  in-line  solvent  cleaning 
machine  subject  to  the  provisions  of  this 
subpart  conforms  to  the  design 
requirements  specified  in  paragraphs 
(a)(1)  through  (7)  of  this  section.  The 
ovraer  or  operator  of  a  continuous  web 
cleaning  machine  shall  comply  vntb  the 
requirements  of  paragraph  (g)  or  (h)  of 
this  section,  as  appropriate,  in  lieu  of 
complying  with  this  paragraph. 

(cl  Except  as  provided  in  $  63.464  for 
all  cleaning  machines,  each  owner  or 
operator  of  an  in-line  cleaning  machine 
shall  comply  with  paragraph  (c)(1)  or  (2) 
of  this  section  as  appropriate.  The 
owner  or  operator  of  a  continuous  web 
cleaning  machine  shall  comply  with  the 
requirements  of  paragraph  (g)  or  (h)  of 
this  section,  as  appropriate,  in  lieu  of 
complying  with  this  paragraph. 

(d)  Except  as  provided  in  S  63.464  for 
all  cleaning  machines,  each  owner  or 
operator  of  an  existing  or  new  batch 
vapor  or  in-line  solvent  cleaning 
machine  shall  meet  all  of  the  following 
required  work  and  operational  practices 
specified  in  paragraphs  (d)(1)  through 
(12)  of  this  section  as  applicable.  The 
owner  or  operator  of  a  continuous  web 
cleaning  machine  shall  comply  with  the 
requirements  of  paragraph  (g)  or  (h)  of 


this  section,  as  appropriate,  in  lieu  of 
complying  with  this  paragraph. 

(e)  Each  owner  or  operator  of  a 
solvent  cleaning  machine  complying 
with  paragraph  (b),  (c).  or  (g)  of  this 
section  shall  comply  with  the 
requirements  specified  in  paragraphs 
(e)(1)  through  (4)  of  this  section. 

•  •        *        *        • 

(2)  Determine  during  each  monitoring 
period  whether  each  control  device 
used  to  comply  with  these  standards 
meets  the  requirements  specified  in 
paragraphs  (e)(2)(i)  through  (xi)  of  this 
Section. 

•  •        *        *        • 

(viii)  If  a  superheated  part  system  is 
used  to  comply  with  the  standards  for 
continuous  web  cleaning  machines  in 
paragraph  (g)  of  this  section,  the  owner 
or  operator  shall  ensure  that  the 
temperature  of  the  continuous  web  part 
is  at  least  10  degrees  Fahrenheit  above 
the  solvent  boiling  point  while  the  part 
is  traveling  through  the  cleaning 
machine. 

(ix)  If  a  squeegee  system  is  used  to 
comply  with  the  continuous  web 
cleaning  requirements  of  paragraph 
(g)(3)(iii)  of  this  section,  the  owner  or 
operator  shall  comply  with  the 
following  requirements. 

(A)  Determine  the  appropriate 
maximum  product  throughput  for  the 
squeegees  used  in  the  squeegee  system, 
as  descrilwd  in  §  63.465(f) 

(Bi  Conduct  the  weekly  monitoring 
required  by  $63.466(a)(3].  Record  both 
the  results  of  the  visual  inspection  and 
the  length  of  continuous  web  product 
cleaned  during  the  previous  week. 

(C)  Calculate  the  total  amoimt  of 
continuous  web  product  processed 
since  the  squeegees  were  replaced  and 
compare  to  the  maximimi  product 
throughput  for  the  squeegees. 

(D)  Ensurt?  squeegees  are  replaced  at 
or  before  the  maximum  product 
throu^put  is  attained. 

(E)  Reraetermine  the  maximum 
product  throughput  for  the  squeegees  if 
any  solvent  film  is  visible  on  the 
continuous  web  part  immediately  after 
it  exits  the  cleaning  machine. 

(x)  If  an  air  knife  system  is  used  to 
comply  with  the  continuous  web 
cleaning  requirements  of  paragraph 
(g)(3)(iii)  of  this  section,  the  owner  or 
operator  shall  comply  with  the 
following  requirements. 

(A)  Determine  the  air  knife  parameter 
and  parameter  value  that  demonstrate  to 
the  Administrator's  satisfaction  that  the 
air  knife  is  properly  operating.  An  air 
knife  is  properly  operating  if  no  visible 
solvent  film  remains  on  the  continuous 
web  part  after  it  exits  the  cleaning 
machine. 
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(B)  Maintain  the  selected  air  knife 
parameter  value  at  the  level  determined 
in  paragraph  (a)  of  this  section. 

(C)  Conduct  the  weekly  monitoring 
required  by  S  63.466(a)(3). 

(D)  Redetermine  the  proper  air  knife 
parameter  value  if  any  solvent  film  is 
visible  on  the  continaous  web  part 
immediately  after  it  exits  the  cleaning 
machine. 

(xi)  If  a  combination  squeegee  and  air 
knife  system  is  used  to  comply  with  the 
continuous  web  cleaning  requirements 
of  paragraph  (g)(3)(iii)  of  this  section, 
the  owner  or  operator  shall  comply  with 
the  following  requirements. 

(A)  Determine  the  system  parameter 
and  value  that  demonstrate  to  the 
Administrator's  satisfaction  that  the 
system  is  properly  operating. 

(B)  Maintain  the  selected  parameter 
value  at  the  level  determined  in 
paragraph  (a)  of  this  section. 

(C)  Conduct  the  weekly  monitoring 
required  by  S  63.466(a)(3). 

(D)  Redetermine  the  proper  parameter 
value  if  any  solvent  film  is  visible  on 
the  continuous  web  part  immediately 
after  it  exits  the  cleaning  machine. 

■        ■        ■        •        • 

(g)  Except  as  provided  in  §  63.464  and 
in  paragraph  (h)  of  this  section  for 
remote  reservoir  continuous  web 
cleaning  machines,  each  owner  or 
operator  of  a  continuous  web  cleaning 
machine  shall  comply  with  paragraphs 
(g)(1)  through  (4)  of  this  section  for  each 
continuous  web  cleaning  machine. 

(1)  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  install,  maintain, 
and  operate  one  of  the  following  control 
combinations  on  each  continuous  web 
cleaning  machine. 

(i)  For  each  existing  continuous  web 
cleaning  machine,  the  following  control 
combinations  are  allowed: 

(A)  Superheated  vapor  or  superheated 
part  technology,  and  a  freeboard  ratio  of 
1.0  or  greater. 

(B)  Freeboard  refrigeration  device  and 
a  freeboard  ratio  of  1.0  or  greater. 

(C)  Carbon  adsorption  system  meeting 
the  requirements  of  paragraph  (e)(2)(vii) 
of  this  section. 

(ii)  For  each  new  continuous  web 
cleaning  machine,  the  following  control 
combinations  are  allowed: 

(A)  Superheated  vapor  or  superheated 
part  technology,  and  a  freeboard 
refrigeration  device. 

(HI  A  freeboard  refrigeration  device 
and  a  carbon  adsorber  meeting  the 
requirements  of  paragraph  (e)(2)(vii)  of 
this  section. 

(C)  Superheated  vapor  or  superheated 
part  technology,  and  a  carbon  adsorber 
meeting  the  requirements  of  paragraph 
|e)(2)(vii)  of  this  section. 


(2)  If  a  carbon  adsorber  system  can  be 
demonstrated  to  the  Administrator's 
satisfaction  to  have  an  overall  solvent 
control  efficiency  (i.e..  capture 
efficiency  removal  efficiency)  of  70 
percent  or  greater,  this  system  is 
equivalent  to  the  options  in  paragraph 
(g)  of  this  section. 

(3)  In  lieu  of  complying  with  the 
provisions  of  paragraph  (a)  of  this 
section,  the  owner  or  operator  of  a 
continuous  web  cleaning  machine  shall 
comply  with  the  following  provisions: 

(i)  Each  cleaning  machine  shall  meet 
one  of  the  following  control  equipment 
or  technique  requirements: 

(A)  An  idling  and  downtime  mode 
cover,  as  described  in  paragraph  (d)(l)(i) 
of  this  section,  that  may  be  readily 
opened  or  closed:  that  completely 
covers  the  cleaning  machine  openings 
when  in  place;  and  is  free  of  cracks, 
holes,  and  other  defects.  A  continuous 
web  part  that  completely  occupies  an 
entry  or  exit  port  when  the  machine  is 
idle  is  considered  to  meet  this 
requirement. 

(B)  A  reduced  room  draft  as  described 
in  paragraph  (e)(2)(ii)  of  this  section. 

(C)  Gaskeled  or  leakproof  doors  that 
separate  both  the  continuous  web  part 
feed  reel  and  take-up  reel  from  the  room 
atmosphere  if  the  doors  are  checked 
according  to  the  requirements  of 
paragraph  (e)(2)(iii)  of  this  section. 

(D)  A  cleaning  machine  that  is 
demonstrated  to  the  Administrator's 
satisfaction  to  be  under  negative 
pressure  during  idling  and  downtime 
and  is  vented  to  a  carbon  adsorption 
system  that  meets  the  requirements  of 
either  paragraph  (e)(2)(vii)  of  this 
section  or  paragraph  (g)(2)  of  this 
section. 

(ii)  Each  continuous  web  cleaning 
machine  shall  have  a  freeboard  ratio  of 
0.75  or  greater  unless  that  cleaning 
machine  is  a  remote  reservoir 
continuous  web  cleaning  machine. 

(iii)  Each  cleaning  machine  shall  have 
an  automated  parts  handling  system 
capable  of  moving  parts  or  parts  baskets 
at  a  speed  of  3.4  meters  per  minute  (11 
feet  per  minute)  or  less  from  the  initial 
loading  of  parts  through  removal  of 
cleaned  parts,  unless  the  cleaning 
machine  is  a  continuous  web  cleaning 
machine  that  has  a  squeegee  system  or 
air  knife  system  installed,  maintained, 
and  operated  on  the  continuous  web 
cleaning  machine  meeting  the 
requirements  of  paragraph  (e)  of  this 
section. 

(iv)  Each  vapor  cleaning  machine 
shall  be  equipped  with  a  device  that 
shuts  off  the  sump  heat  if  the  sump 
liquid  solvent  level  drops  to  the  sump 
heater  coils. 


(v)  Each  vapor  cleaning  machine  shall 
be  equipped  with  a  vapor  level  control 
device  that  shuts  off  sump  heat  if  the 
vapor  level  in  the  vapor  cleaning 
machine  rises  above  the  height  of  the 
primary  condenser. 

(vi)  Each  vapor  cleaning  machine 
shall  have  a  primary  condenser. 

(vii)  Each  cleaning  machine  that  uses 
an  exhaust  shall  be  designed  and 
operated  to  route  all  collected  solvent 
vapors  through  a  properly  operated  and 
maintained  carbon  adsorber  that  meets 
the  requirements  of  paragraph  (e)(2)(ii) 
of  this  section. 

(4)  In  lieu  of  complying  with  the 
provisions  of  paragraph  (d)  of  this 
section,  the  owner  or  operator  of  a 
continuous  web  cleaning  machine  shall 
comply  with  the  following  provisions: 

(i)  Control  air  disturbances  across  the 
cleaning  machine  opening(s)  by 
incorporating  one  of  the  following 
control  equipment  or  techniques: 

(A)  Cover(s)  to  each  solvent  cleaning 
machine  shall  be  in  place  during  the 
idling  mode  and  during  the  downtime 
mode  unless  either  the  solvent  has  been 
removed  from  the  machine  or 
maintenance  or  monitoring  is  being 
performed  that  requires  the  cover(s)  in 
place.  A  continuous  web  part  that 
completely  occupies  an  entry  or  exit 
port  when  the  machine  is  idle  is 
considered  to  meet  this  requirement 

(B)  A  reduced  room  draft  as  described 
in  paragraph  (e)(2)(ii)  of  this  section. 

(C)  Gasketed  or  leakproof  doors  or 
covers  that  separate  both  the  continuous 
web  part  feed  reel  and  take-up  reel  from 
the  room  atmosphere  if  the  doors  are 
checked  according  to  the  requirements 
of  paragraph  (B)(2)(iii)  of  this  section. 

(O)  A  cleaning  machine  that  is 
demonstrated  to  the  Administrator's 
satisfaction  to  be  under  negative 
pressure  during  idling  and  downtime 
and  is  vented  to  a  carbon  adsorption 
system  that  meets  either  the 
requirements  of  paragraph  (el(2)(vii)  of 
this  section  or  paragraph  (g)(2)  of  this 
section. 

(ii)  Any  spraying  operations  shall  be 
conducted  in  a  section  of  the  solvent 
cleaning  machine  that  is  not  directly 
exposed  to  the  ambient  air  (i.e.,  a  baffled 
or  enclosed  area  of  the  solvent  cleaning 
machine)  or  within  a  machine  having  a 
door  or  cover  that  meets  the 
requirements  of  paragraph  (g)(4)(i)(C)  of 
this  section. 

(iii)  During  startup  of  each  vapor 
cleaning  machine,  the  primary 
condenser  shall  be  turned  on  before  the 
sump  heater. 

(iv)  During  shutdown  of  each  vapor 
cleaning  machine,  the  sump  heater  shall 
be  turned  off  and  the  solvent  vapor  layer 


Federal  Register /Vol.  64.  No.  232 /Friday.  December  3,  1999 /Rules  and  Regulations 


67801 


allowed  to  collapse  before  the  primary 
condenser  is  turned  off. 

(v)  When  solvent  is  added  or  drained 
from  any  solvent  cleaning  machine,  the 
solvent  shall  be  transferred  using 
threaded  or  other  leakproof  couplings, 
and  the  end  of  the  pipe  in  the  solvent 
sump  shall  be  located  beneath  the  liquid 
solvent  surface.  ' 

(vi)  Each  solvent  cleaning  machine 
and  associated  controls  shall  be 
maintained  as  recommended  by  the 
manufacturers  of  the  equipment  or     \^ 
using  alternative  maintenance  practicra^ 
that  have  been  demonstrated  to  the 
Administrator's  satisfaction  to  achieve 
the  same  or  better  results  as  those 
recommended  by  the  manufacturer. 

(vii)  Waste  solvent,  still  bottoms, 
sump  bottoms,  and  waste  absorbent 
materials  used  in  the  cleaning  process 
for  continuous  web  cleaning  machines 
shall  be  collected  and  stored  in  waste 
containers.  The  closed  containers  may 
contain  a  device  that  would  allow 
pressure  relief,  but  would  not  allow 
liquid  solvent  to  drain  from  the 
container. 

(viii)  Except  as  provided  in  paragraph 
(g)(4)(ix)  of  this  section,  sponges,  fabric, 
wood,  and  paper  products  shall  not  be 
cleaned. 

(ix)  The  prohibition  in  paragraph 
(g)(4)(viii)  of  this  section  does  not  apply 
to  absorbent  materials  that  are  used  as 
part  of  the  cleaning  process  of 
continuous  web  cleaning  machines, 
including  rollers  and  roUer  covers. 

(h)  Except  as  provided  in  §63.464, 
each  owner  or  operator  of  a  remote 
reservoir  continuous  web  cleaning 
machine  shall  comply  with  paragraphs 
(h)(1)  through  (4)  of  this  section. 

(1)  Except  as  provided  in  paragraph 
(h)(2)  of  this  section,  install,  maintain, 
and  operate  one  of  the  following 
controls  on  each  new  remote  reservoir 
continuous  web  cleaning  machine. 

(i)  Superheated  vapor  or  superheated 
part  technology. 

(ii)  A  carbon  adsorber  meeting  the 
requirements  of  paragraph  (e)(2)(vii)  of 
this  section. 

(iii)  If  a  carbon  adsorber  system  can  be 
demonstrated  to  the  Adnunistrator's 
satisfaction  to  have  an  overall  solvent 
control  efficiency  [i.e.,  capture 
efficiency  removal  efficiency)  of  70 
percent  or  greater,  this  system  is 
equivalent  to  the  options  in  paragraphs 
rh)(l)(i)  and  (h)(l)(ii)  of  this  section. 

(2)  In  lieu  of  complying  with  the 
provisions  of  paragraph  (a)  of  this 
section,  the  owner  or  operator  of  a 
remote  reservoir  continuous  web 
cleaning  machine  shall  comply  with  the 
following  provisions: 

(i)  Each  cleaning  machine  shall  have 
an  automated  parts  handling  system 


capable  of  moving  parts  or  parts  baskets 
at  a  speed  of  3.4  meters  per  minute  (11 
feet  per  minute)  or  less  from  the  initial 
loading  of  parts  through  removal  of 
cleaned  parts,  imless  the  cleaning 
machine  is  a  continuous  web  cleaning 
machine  that  has  a  squeegee  system  or 
air  knife  system  installed,  maintained, 
and  operated  on  the  continuous  web 
cleaning  machine  meeting  the 
requirements  of  paragraph  (e)  of  this 
section. 

ii)  Each  vapor  cleaning  machine  shall 
be  equipped  with  a  device  that  shuts  off 
the  sump  heat  if  the  sump  liquid  solvent 
level  drops  to  the  sump  heater  coils. 

(iii)  Each  vapor  cleaning  machine 
shall  be  equipped  with  a  vapor  level 
control  device  that  shuts  off  sump  heat 
if  the  vapor  level  in  the  vapor  cleaning 
machine  rises  above  the  height  of  the 
primary  condenser. 

(iv)  Each  vapor  cleaning  machine 
shall  have  a  primary  condenser. 

(v)  Each  cleaning  machine  that  uses 
an  exhaust  shall  be  designed  and 
operated  to  route  all  collected  solvent 
vapors  through  a  properly  operated  and 
maintained  carbon  adsorber  that  meets 
the  requirements  of  either  paragraph 
(e)(2)(vii)  of  this  section  or  paragraph 
(g)(2)  of  this  section. 

(3)  In  lieu  of  complying  with  the 
provisions  of  paragraph  (d)  of  this 
section,  the  owner  or  operator  of  a 
remote  reservoir  continuous  web 
cleaning  machine  shall  comply  with  the 
following  provisions: 

(i)  Any  spraying  operations  shall  be 
conducted  in  a  section  of  the  solvent 
cleaning  machine  that  is  not  direcUy 
exposed  to  the  ambient  air  (i.e.,  a  baffled 
or  enclosed  area  of  the  solvent  cleaning 
machine)  or  within  a  machine  having  a 
door  or  cover  that  meets  the 
requirements  of  paragraph  (g)(4)(i)(C)  of 
this  section 

(ii)  During  startup  of  each  vapor 
cleaning  machine,  the  primary 
condenser  shall  be  turned  on  before  the 
sump  heater. 

(ill)  During  shutdown  of  each  vapor 
cleaning  machine,  the  sump  heater  shall 
be  turned  off  and  the  solvent  vapor  layer 
allowed  to  collapse  before  the  primary 
condenser  is  turned  off. 

(iv)  When  solvent  is  added  or  drained 
from  any  solvent  cleaning  machine,  the 
solvent  shall  be  transferred  using 
threaded  or  other  leakproof  couplings, 
and  the  end  of  the  pipe  in  the  solvent 
sump  shall  be  located  beneath  the  liquid 
solvent  siuface. 

(v)  Each  solvent  cleaning  machine 
and  associated  controls  shall  be 
maintained  as  recommended  by  the 
manufacturers  of  the  equipment  or 
using  alternative  maintenance  practices 
that  have  been  demonstrated  to  the 


Administrator's  satisfaction  to  achieve 
the  same  or  better  results  as  those 
recommended  by  the  manufacturer. 

(vi)  Waste  solvent,  still  bottoms,  sump 
bottoms,  and  waste  absorbent  materials 
used  in  the  cleaning  process  for 
continuous  web  cleaning  machines  shall 
be  collected  and  stored  in  waste 
containers.  The  closed  containers  may 
contain  a  device  that  would  allow 
pressure  relief,  but  would  not  allow 
liquid  solvent  to  drain  from  the 
container. 

(vii)  Except  as  provided  in  paragraph 
(h)(3)(viii)  of  this  section,  sponges, 
fabric,  wood,  and  paper  products  shall 
not  be  cleaned. 

(viii)  The  prohibition  in  paragraph 
(h)(3)(vii)  of  this  section  does  not  apply 
to  absorbent  materials  that  are  used  as 
part  of  the  cleaning  process  of 
continuous  web  cleaning  machines, 
including  rollers  and  roller  covers. 

5.  Section  63.464  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

$63,464    Altemativa  Standnxtt. 

(d)  As  an  alternative  to  meeting  the 
requirements  in  §  63.463,  each  owner  or 
operator  of  a  continuous  web  cleaning 
machine  can  demonstrate  an  overall 
cleaning  system  control  efficiency  of  70 
percent  using  the  procedures  in 
§  63.465(g). 

6.  Section  63.465  is  amended  by; 
a  Revising  paragraph  (a); 

b  Revising  paragraph  (b): 

c.  Revising  paragraph  (c)  introductory 
text:  and 

d.  Adding  paragraphs  (f).  (g)  and  (h). 
The  revisions  and  additions  read  as 

follows; 

163.465    TsMmathodi. 

(a)  Except  as  provided  in  paragraphs 
(f)  and  (g)  of  this  section  for  continuous 
web  cleaning  machines,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 
with  an  idUng  emission  limit  standard 
in  S63.463(b)(l)(ii),  (b)(2)(ii),  (c)(l)(u). 
or  (c)(2)(ii)  shall  determine  the  idling 
emission  rate  of  the  solvent  cleaning 
machine  using  Reference  Method  307  in 
appendix  A  of  this  part. 

(b)  Except  as  provided  in  paragraphs 
(f)  and  (g)  of  this  section  for  continuous 
web  cleaning  machines,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 
with  §  63.464  shall,  on  the  first 
operating  day  of  every  month,  enstu^ 
that  the  solvent  cleaning  machine 
system  contains  only  clean  liquid 
solvent.  This  includes,  but  is  not  limited 
to,  iiesb  unused  solvent,  recycled 
solvent  and  used  solvent  that  has  been 
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cleaned  of  soils.  A  fill-line  must  be 
indicated  during  the  first  month  the 
measurements  are  made.  The  solvent 
level  within  the  machine  must  be 
returned  to  the  same  fill-line  each 
month,  immediately  prior  to  calculating 
monthly  emissions  as  specified  in 
paragraph  (c)  of  this  section.  The 
solvent  cleaning  machine  does  not  have 
to  be  emptied  and  filled  with  fresh 
unused  solvent  prior  to  the  calculations. 

(c)  Except  as  provided  in  paragraphs 
(f)  and  (g)  of  this  section  for  continuous 
web  cleaning  machines,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 
with  §  63.464  shall,  on  the  first 
operating  day  of  the  month,  comply 
with  the  requirements  specified  in 
paragraphs  (c)(1)  through  (3)  of  this 
section. 

(f)  Each  owner  or  operator  of  a 
continuous  web  cleaning  machine  using 
a  squeegee  system  to  comply  with 

§63  463(g)(3)  shall  determine  the 
maximum  product  throughput  using  the 
method  in  this  paragraph.  The 
maximum  product  throughput  for  each 
squeegee  type  used  at  a  facility  must  be 
determined  prior  to  December  2. 1999, 
the  compliance  date  for  these  units. 

(1)  Conduct  daily  visual  inspections 
of  the  continuous  web  part.  This 
monitoring  shall  be  conducted  at  the 
point  where  the  continuous  web  part 
exits  the  squeegee  system.  It  is  not 
necessary  for  the  squeegees  to  be  new  at 
the  time  monitoring  is  begim  if  the 
following  two  conditions  are  met: 

(i)  The  continuous  web  part  leaving 
the  squeegee  system  has  no  visible 
solvent  film. 

(ii)  The  amount  of  continuous  web 
that  has  been  processed  through  the 
squeegees  since  the  last  replacement  is 
known. 

(2)  Continue  daily  monitoring  until  a 
visible  solvent  film  is  noted  on  the 
continuous  web  part. 

(3)  Determine  the  length  of 
continuous  web  product  that  has  been 
cleaned  using  the  squeegee  since  it  was 
installed. 

(4)  The  maximum  product  throughput 
for  the  purposes  of  this  rule  is  equal  to 
the  time  it  takes  to  clean  95  percent  of 
the  length  of  product  determined  in 
paragraph  (f)(3)  of  this  section.  This 
time  period,  in  days,  may  vary 
depending  on  the  amount  of  continuous 
web  product  cleaned  each  day. 

(g)  Each  owner  or  operator  of  a 
continuous  web  cleaning  machine 
demonstrating  compliance  with  the 
alternative  standard  of  §  63.464(d)  shall, 
on  the  first  day  of  every  month,  ensure 
that  the  solvent  cleaning  machine 


contains  only  clean  liquid  solvent.  This 
includes,  but  is  not  limited  to,  fresh 
unused  solvent,  recycled  solvent,  and 
used  solvent  that  has  been  cleaned  of 
soils.  A  fill-line  must  t>e  indicated 
during  the  first  month  the 
measurements  are  made.  The  solvent 
level  with  the  machine  must  be  returned 
to  the  same  fill-line  each  month, 
immediately  prior  to  calculating  overall 
cleaning  system  control  efficiency 
emissions  as  specified  in  paragraph  (h) 
in  this  section.  The  solvent  cleaning 
machine  does  not  need  to  be  emptied 
and  filled  with  fresh  unused  solvent 
prior  to  the  calculation. 

(h)  Each  owner  or  operator  of  a 
continuous  web  cleaning  machines 
complying  with  §  63.464(d)  shall,  on  the 
first  operating  day  of  the  month,  comply 
with  the  following  requirements. 

(1)  Using  the  records  of  all  solvent 
additions,  solvent  deletions,  and  solvent 
recovered  for  the  previous  monthly 
reporting  period  required  under 
§  63.467(e),  determine  overall  cleaning 
system  control  efficiency  (Eo)  using 
Equation  8  as  follows: 

Eo=R,/(R,  ■^(Sa, -SSR.))       (Eq.  8) 

Where: 

E„  =  overall  cleaning  system  control 
efficiency 

R,  =  the  total  amount  of  halogenated 
HAP  liquid  solvent  recycled  to  the 
solvent  cleaning  machine  during 
the  most  recent  monthly  reporting 
period  i.  (kilograms  of  solvent  per 
month). 

Sa,  =  the  total  amount  of  halogenated 
HAP  liquid  solvent  added  to  the 
solvent  cleaning  machine  during 
the  most  recent  monthly  reporting 
period  i,  (kilograms  of  solvent  per 
month). 

SSR,  =  the  total  amount  of  halogenated 
HAP  solvent  removed  from  the 
solvent  cleaning  machine  in  solid 
waste,  obtained  as  described  in 
paragraph  (c)(2)  of  this  section, 
during  the  most  recent  monthly 
reporting  period  i,  (kilograms  of 
solvent  per  month). 
7.  Section  63.466  is  amended  by 

revising  paragraph  (a)  introductory  text 

and  adding  paragraphs  (a)(3)  through  (5) 

to  read  as  follows: 

S63.4«6    Monitoring  proc«durra. 

(a)  Except  as  provided  in  paragraph 
(g)  of  this  section,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 
with  the  equipment  standards  in 
§63.463(b)(l)(i),  (b)(2)(i),  (c)(l)(i), 
(c)(2)(i),  (g)(1).  or  (g)(2)  shall  conduct 
monitoring  and  record  the  resiUts  on  a 
weekly  basis  for  the  control  devices,  as 


appropriate,  specified  in  paragraphs 
(a)(1)  through  (5)  of  this  section. 

(3)  If  a  squeegee  system,  air  knife 
system,  or  combination  squeegee  and  air 
knife  system  is  used  to  comply  with  the 
requirements  of  §  63.463(g)  or  (h).  the 
owner  or  operator  shall  visually  inspect 
the  continuous  web  part  exiting  the 
solvent  cleaning  machine  to  ensure  that 
no  solvent  film  is  visible  on  the  part. 

(4)  Except  as  provided  in  paragraph 
(a)(5)  of  this  section,  if  a  superheated 
part  system  is  used  to  comply  with  the 
requirements  of  §  63.463(g)  or  (h),  the 
owner  or  operator  shall  use  a 
thermometer,  thermocouple,  or  other 
temperature  measurement  device  to 
measure  the  temperature  of  the 
continuous  web  part  while  it  is  in  the 
solvent  cleaning  machine.  This 
measurement  can  also  be  taken  at  the 
exit  of  the  solvent  cleaning  machine. 

(5)  As  an  alternative  to  complying 
with  paragraph  (a)(4)  of  this  section,  the 
owner  or  operator  can  provide  data, 
sufficient  to  satisfy  the  Administrator, 
that  demonstrate  that  the  part 
temperature  remains  above  the  boiling 
point  of  the  solvent  at  all  times  that  the 
part  is  within  the  continuous  web 
solvent  cleaning  machine.  This  data 
could  include  design  and  operating 
conditions  such  as  information 
supporting  any  exothermic  reaction 
inherent  in  the  processing. 
***** 

8.  Section  63.467  is  amended  by 
revising  paragraph  (a)  introductory  text, 
paragraph  (c)  introductory  text  and  by 
adding  paragraph  (a)(6).  paragraph  (a)(7) 
and  paragraph  (e)  to  read  as  follows: 

§S3.4«7    Recordlteeping  requirements. 

(a)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §63.463  shall  maintain  records  in 
written  or  electronic  form  specified  in 
paragraphs  (a)(1)  through  (7)  of  this 
section  for  the  lifetime  of  the  machine. 
***** 

(6)  If  a  squeegee  system  is  used  to 
comply  with  these  standards,  records  of 
the  test  required  by  §  63.466(f)  to 
determine  the  maximum  product 
throughput  for  the  squeegees. 

(7)  If  an  air  knife  system  or  a 
combination  squeegee  and  air  knife 
system  is  used  to  comply  with  these 
standards,  records  of  the  determination 
of  the  proper  operating  parameter  and 
parameter  value  for  the  air  knife  system. 
***** 

(c)  Except  as  provided  in  paragraph 
(e)  of  this  section  for  continuous  web 
cleaning  machines,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
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solvent  cleaning  machine  complying 
with  the  provisions  of  §  63.464  shall 
maintain  records  specified  in 
paragraphs  (c)(1)  through  (3)  of  this 
section  either  ia  electronic  or  written 
form  for  a  period  of  5  years. 
***** 

(e)  Each  owner  or  operator  of  a 
continuous  web  cleaning  machine 
complying  with  the  provisions  of 


§  63.464(d)  shall  maintain  the  following 
records  in  either  electronic  or  written 
form  for  a  period  of  5  years. 

(1)  The  daios  and  amounts  of  solvent 
that  are  added  to  the  solvent  cleaning 
machine. 

(2)  The  dates  and  amounts  of  solvent 
that  are  recovered  from  the  desorption 
of  the  carbon  adsorber  system. 


(3)  The  solvent  composition  of  wastes 
removed  from  each  cleaning  machine  as 
determined  using  the  procedures  in 

§  63.465(c)(2). 

(4)  Calculation  sheets  showing  the 
calculation  and  results  of  determining 
the  overall  cleaning  system  control 
efficiency,  as  required  by  §  63.465. 
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Proposed  Rules 


Federal  Ragirter 

Vol.  64,  No.  232 

Friday.  December  3,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  ttie  proposed 
issuance  of  rules  and  reguiations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partdpate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  Of  TRANSPORTATION 
Fedaral  Aviation  Administration 
14CFRPBrt25 

[Doctiet  No.  NM1SS,  Notica  No.  25-99-09- 
SC) 

Special  Conditions:  McDonnell 
Douglas  OC-9-30  Series  Alrplat>es; 
High  Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  McDonnell  Douglas 
DC-9-30  series  airplanes  modified  by 
Lockheed  Martin  Aircraft  Center.  These 
airplanes  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  applicable  type 
certification  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  this  system  from 
the  effects  of  high- intensity  radiated 
fields  [HIRF).  These  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  existing  airworthiness  standards. 
DATES:  Conunents  must  be  received  on 
or  before  January  18,  2(X)0. 
AOOnESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Transport 
Airplane  Directorate.  Attn:  Rules  Docket 
(ANM-114).  Docket  No.  NM165. 1601 
Land  Avenue  SW..  Renton.  Washington, 
98055—4056:  or  delivered  in  duplicate  to 
the  Transport  Airplane  Directorate  at 
the  above  address.  Comments  must  be 
marked:  Docket  No.  NM165.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays. 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Connie  Beane,  FAA,  Standardizatirm 
Branch,  ANM-113,  Transport  Airplane 


Directorate,  Aircraft  Certification 
Service.  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056: 
telephone  (425)  227-2796:  facsimile 
(425)  227-1149. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
he  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  by  the  Rules  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  include  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM165."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

(3n  April  20, 1998,  Lockheed  Martin 
Aircraft  Center.  Inc.  (LMAC),  244 
Terminal  Road,  Greenville.  NC  29605. 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  McDonnell 
Douglas  DC-9-30  series  airplanes  listed 
on  Type  Certificate  A6WE.  The 
modification  incorporates  the 
installation  of  a  Rockwell-Collins  FDS- 
255  Electronic  Flight  Instrument 
System,  consisting  of  an  electronic 
attitude  display,  an  electronic 
horizontal  situation  indicator,  and  a 
display  controller  for  each  pilot.  This 
advanced  system  uses  electronics  to  a 
far  greater  extent  than  the  original 
mechanical  attitude  displays  and  may 
be  more  susceptible  to  electrical  and 
magnetic  interference.  This  disruption 
of  signals  could  result  in  loss  of  attitude 


display  or  present  misleading  attitude 
information  to  the  pilot. 

In  addition,  on  August  18,  1998, 
LMAC  applied  for  an  additional  STC  to 
modify  McDonnell  Douglas  DC-9-30 
series  airplanes  listed  on  Type 
Certificate  A6WE.  The  modification 
incorporates  the  installation  of  an 
Innovative  Solution  &  Support 
electronic  air  data  instrument  system, 
which  consists  of  an  electronic  airspeed 
display,  an  electronic  altimeter,  and  a 
digital  air  data  computer  for  each  pilot. 
This  advanced  system  uses  electronics 
to  a  far  greater  extent  than  the  original 
pneumatic  pitot-static  instruments  and 
may  be  more  susceptible  to  electrical 
and  magnetic  interference.  This 
disruption  of  signals  could  result  in  loss 
of  air  data  display  or  present  misleading 
air  data  information  to  the  pilot. 

Type  Ceitification  Basis 

Under  the  provisions  of  14  CFR 
21.101.  LMAC  must  show  that  the 
McDoimell  Douglas  DC-9-30  series 
airplanes,  as  changed,  continue  to  meet 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A6WE,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis  "  The  certification 
basis  for  the  modified  the  McDonnell 
Douglas  DC-9-30  series  airplanes 
include  CAR  4b.  dated  December  31, 
1953.  with  Amendments  4b-l  through 
4b-16.  as  amended  by  Type  Certificate 
DaU  Sheet  (TCDS)  A6WE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  4b,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  McDonnell  Douglas 
[X>-9-30  series  airplanes  because  of 
novel  or  unusual  design  features, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  DC-9-30  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34  and  the  noise  certification 
requirements  of  14  CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49, 
as  required  by  §§11.28  and  11.29,  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.101(b)(2). 
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Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  LMAC  apply  at  a 
later  date  for  design  change  approval  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  this  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  modified  McDonnell  Douglas 
DC-9-30  series  airplanes  will 
incorporate  an  electronic  attitude 
display  system  and  an  electronic  air 
data  system,  which  were  not  available  at 
the  time  of  certification  of  these 
airplanes,  both  of  which  perform  critical 
functions.  These  systems  may  be 
vulnerable  to  HIRF  external  to  the 
airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 


growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  McDonnell  Douglas  DC-9-30 
series  airplanes.  These  special 
conditions  require  that  new  electrical 
and  electronic  systems,  such  as  the 
electronic  attitude  and  air  data  display 
systems  that  perform  critical  functions, 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  conununications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  inununity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 


It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1 .  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
per  meter  electric  field  strength  from  10 
KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 


Field  Strer)glh  (volts 
per  meter) 


Average 


10  kHz— 100  kHz 

100  kHz— 500  kHz  ... 

500  kHz— 2  MHz  

2  I^Hz— 30  MHz  

30  MHz— 70  MHz  .... 
70  MHz— 100  MHz  .. 
100  MHz— 200  MHz 
200  MHz— 400  MHz 
400  MHz— 700  MHz 
700  MHz— 1  GHz  .... 

1  GHz— 2  GHz 

2  GHz— 4  GHz 

4  GHz— 6  GHz 

6  GHz— 6  GHz 

8  GHz— 12  GHz 

12  GHz— 18  GHz 

IB  GHz— 40  GHz 


50 

50 

50 

100 

50 

SO 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 


SO 

SO 

SO 

100 

SO 

50 

100 

100 

50 

100 

200 

200 

200 

200 

300 

200 

200 


The  field  strengths  are  expressed  In  terms  ol  peak  loot-mean-square  (ims)  vakjes. 


The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  would  be  applicable  initially 
to  the  McDonnell  Douglas  DC-9-30 
series  airplanes  modified  by  LMAC. 
Should  LMAC  apply  at  a  later  date  for 
a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 


same  type  certificate  to  inrorporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of§21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
McDonnell  Douglas  DC-9-30  series 
airplanes  modified  by  LMAC.  It  is  not 
a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 


List  of  Subiects  in  14  CFK  Pari  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Airthority:  49  LI.S.C.  106(g).  40113.44701. 

44702.44704 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  part  of  the  type 
certification  basis  for  McDonnell 
Douglas  DC-9-30  series  airplanes 
modified  by  Lockheed  Martin  Airxjafl 
Center. 
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1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  perfonns  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failiu^  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton.  Washington,  on 
November  17.  1999. 
Donald  L.  Riggin. 

Acting  Manager,  Transport  Airphne 
Directorate,  Aircraft  Certification  Senrice, 
ANM-100. 
IFR  Doc.  99-31397  Filed  12-2-99;  8:45  am] 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-ANE-33-A0j 
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Airworthiness  Directives:  Rolls-Royce, 
pic  RB211  Trent  875.  877.  884.  892, 
892B  Series  Turtiofan  Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaldng 

(NPRM). 

SUMHARY:  This  document  proposes  the 

supersedure  of  an  existing  airworthiness 
directive  (.AD),  applicable  to  certain 
Rolls-Royce,  pic  RB21 1  Trent  800  series 
turbofan  engines,  that  currently  requires 
initial  and  repetitive  ultrasonic 
inspections  of  fan  blade  roots  for  cracks. 
and  replacement,  if  necessary,  with 
serviceable  parts.  This  proposed  action 
would  reduce  initial  cyclic  compliance 
threshold  and  repetitive  inspection 
intervals.  This  proposal  would  also 
allow  inspections  to  be  accomplished 
within  100  cycles-in-service  if  the  initial 
or  repetitive  thresholds  are  exceeded  on 
the  effective  date  of  the  AD.  This 
proposal  is  prompted  by  an  improved 
understanding  of  the  crack  propagation 
mechanism  and  the  latest  service 
operational  data.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  fan  blade  failure,  which  could 


result  in  multiple  &n  blade  releases, 
uncontained  engine  failure,  and 
possible  damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
February  1,  20OO. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-33-AD.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment®faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Rolls-Royce  North  America.  Inc.,  2001 
South  Tibbs  Ave..  Indianapolis,  IN 
46241;  telephone  (317)  230-3995,  fax 
(317)  230-4743.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOB  FURTHER  INFOflUATION  COMTACT: 
Jason  Yang.  .Aerospace  Kngineer.  Engine 
Certification  Office.  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington,  KM  01803- 
5299:  telephone  (781)  238-7747,  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunentai,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wall  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Avsilability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  98-ANE-33-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  September  11, 1998,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  98-19-21, 
Amendment  39-10762  (63  FR  50484, 
September  22. 1998.  corrected  by  63  FR 
52961,  October  2.  1998).  applicable  to 
Rolls-Royce,  pic  (R-R)  RB211  Trent  800 
series  turbo^  engines,  to  require  initial 
and  repetitive  ultrasonic  inspections  of 
fan  blade  roots  for  cracks,  and 
replacement,  if  necessary,  with 
.serviceable  parts.  That  action  was 
prompted  by  reports  of  multiple  fan 
blade  root  cracks  in  several  bctory  test 
engines.  That  condition,  if  not 
corrected,  could  result  in  fan  blade 
failure,  which  could  result  in  multiple 
fan  blade  releases,  uncontained  engine 
failure,  and  possible  damage  to  the 
airplane. 

Information  since  Publication  of  AD 
98-19-21 

Since  the  issuance  of  that  AD,  the 
Civil  Aviation  Authority  (CAA)  of  the 
United  Kingdom  and  the  FAA  have 
received  revised  analysis  from  the 
manufocturer  and  recent  service  data 
from  operators.  R-R's  analysis  provides 
an  improved  understanding  of  the  crack 
propagation  mechanism  and  the  service 
operational  data  since  institution  of  the 
inspection  program  required  by  the 
current  AD  indicates  that  the  initial 
compliance  threshold  and  repetitive 
inspection  intervals  must  be  decreased 
in  order  to  maintain  an  acceptable  level 
of  safety. 

Service  Bulletin  (SB) 

R-R  has  issued  SB  RB211-72-C445. 
Revision  6,  dated  September  3. 1999. 
that  describes  the  initial  inspection 
threshold  and  repetitive  inspection 
intervals  for  Trent  800  series  turbofan 
engines.  The  SB  also  describes  the 
procedures  for  ultrasonic  inspections  of 
fan  blade  roots  for  cracks,  and  provides 
pari  rejection  data. 
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Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  98-19-21  to  reduce 
initial  compliance  thresholds  and 
repetitive  cyclic  inspection  intervals. 
This  proposal  would  also  allow 
inspections  to  be  accomplished  within 
100  cycles-in-service  if  the  initial  or 
repetitive  thresholds  are  exceeded  on 
the  elective  date  of  the  AD.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  SB  listed  above. 

Economic  Analysis 

The  FAA  estimates  that  24  engines 
installed  on  aircraft  of  US  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  8  work 
hours  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  S60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  US  operators  is 
estimated  to  be  $1 1 ,520. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  No.  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
vrith  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034i  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  ntunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulator)'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accortlingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pari 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10762  (63  FR 
50484,  September  22,  1998)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Rolls-Royce,  pic  Docket  No.  9a-ANE-33- 
AD.  Supersedes  AD  98-19-21.  Amendment 
39-10762. 

ApplicobiUtv:  Rolls-Royce,  pic  (R-R) 
RB211  Trent  875.  RB211  Trent  877.  RB211 
Trent  884.  RB211  Trent  892.  and  Trent  892B 
series  turbofan  engines,  except  if  the  fan 
blades  described  in  R-R  Service  Bulletin  (SB) 
RB21 1-72-C629  were  installed  as  complete 
sets.  These  engines  are  installed  on  but  not 
limited  to  Boeing  777  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requiremanls  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  Ibe  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fan  blade  failure,  which  could 
result  in  multiple  fan  blade  releases, 
uncontained  engine  failure,  and  possible 
damage  to  the  airplane,  accomplish  the 
following: 

Ultrasonic  Inspections  (Reduced  Thresholds 
and  Repetitive  Intervals) 

(a)  Perform  initial  and  repetitive 
inspections  of  fan  blade  roots  for  cracks,  in 
accordance  with  R-R  SB  No  RB211-72- 
C445,  Revision  6.  dated  .September  3. 1999. 
as  fellows: 

(1)  For  Trent  B75  series  engines,  as  follows: 
(i)  Initially  inspect  prior  to  accumulating 

3,000  cycles-since-new  (CSN). 

(ii)  Thereafter,  inspect  at  intervals  not  to 
exceed  400  cycles-in-service  (CIS)  since  last 
inspection. 

(2)  For  Trent  877  series  engines,  as  follows: 
(i)  Initially  inspect  prior  to  accumulating 

2,000  CSN. 

(ii)  Thereafter,  inspect  at  intervals  not  to 
exceed  350  CIS  since  last  inspection. 

(3)  For  Trent  884  series  engines,  as  follows: 
(i)  Initially  inspect  prior  to  accumulating 

1,500  CSN. 


(ii)  Thereafter,  inspect  at  intervals  not  to 
exceed  350  QS  since  last  inspection. 

(4)  For  Trent  892  and  8928  series  engines. 
as  follows: 

(i)  IniUally  inspect  prior  to  accumulating 
9O0CSN. 

(ii)  Thereafter,  inspect  at  intervals  not  to 
exceed  200  QS  since  last  inspection. 

F.ngines  Exceeding  Thresholds  and 
Repetitive  Intervals 

(5)  For  engines  that  exceed  the  initial 
inspection  tfiresholds  listed  in  paragraphs 
(a)(l)(i).  (a)(2)ti).  (a)(3)(i).  and  (a)(4)(i)  on  the 
effective  date  of  this  AD.  conduct  initial 
inspection  within  100  QS  after  the  effective 
dale  of  this  AD. 

(6)  For  engines  that  exceed  the  repetitive 
inspection  intervals  listed  in  paiagrnphs 
(a)(l)(ii).  Ia)(2)lii|.  (a|(3)(ii).  and  (a)(4)(ii)  on 
the  effective  date  of  this  AD.  inspect  within 
100  CIS  after  the  effective  date  of  this  AD. 

Cracked  Parte 

(7)  Prior  to  further  flight,  remove  from 
service  cracked  fan  blades  and  replace  with 
serviceable  parts. 

Alternate  Method  of  Comphance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Erigine 
Certification  Office  (ECO).  Operators  sliall 
submit  Ibeir  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  tiien  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  tie 
obtained  from  the  ECO. 


Flighte 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  SS  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  114  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  inspection  requirements 
of  this  AD  can  te  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
November  29. 1999. 
David  A.  Downey. 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  .aircraft  Certification  Senice. 
|FR  Doc.  99-31436  Filed  12-2-99:  8:45  ami 
nuJHO  COOE  «1I>-1»-U 
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ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-100.  -200.  -200C, 
-300.  -400.  and  -500  series  airplanes, 
that  currently  requires  a  one-time 
inspection  of  the  attachment  nuts  at 
each  end  attachment  of  the  elevator  tab 
push  rods  to  measure  run-on  torque 
values,  and  corrective  actions,  if 
necessary.  This  action  would  add  a 
requirement  to  replace  all  existing  bolts 
and  attachment  nuts  at  the  forward  and 
aft  end  attachment  of  each  elevator  tab 
push  rod  with  new  bolts  and  self- 
locking  castellated  nuts  with  cotter  pins. 
This  proposal  is  prompted  by  reports  of 
excessive  high-bequency  airframe 
vibration  during  flight,  virith  consequent 
structural  damage  to  the  elevator  tab. 
elevator,  and  stabilizer.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  detachment  of  an  elevator  tab 
push  rod  due  to  a  detached  nut  at  either 
end  attachment  of  a  push  rod.  which 
could  result  in  excessive  high-frequency 
airframe  vibration  during  flight: 
consequent  structural  damage  to  the 
elevator  tab.  elevator,  and  horizontal 
stabilizer,  and  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
January  18.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
69-AD,  1601  Land  Avenue.  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  lAnd 
Avenue.  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Schneider.  Aerospace  Engineer, 
Airframe  Branch,  .\NM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  land 
Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2028; 
fax  (425)  227-1181 
SUPPLEMENTARY  INFORMATION: 
Comments  tnvited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  lo  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  99-NM-69-AD."  The 
postcard  wUl  be  dale  stamped  and 
returned  to  the  commenter. 

AvaUabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F/VA,  Transport  Airplane  Directorate, 
ANM-114,  Attention;  Rules  Docket  No. 
99-NM-69-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discuwion 

On  February  26. 1999,  the  FAA  issued 
AD  99-05-15,  amendment  39-11063  (64 
FR  10935,  March  8, 1999).  appUcable  to 
certain  Boeing  Model  737-100.  -200, 
-200C.  -300.  -400.  and  -500  series 
airplanes,  to  require  a  one-time 
inspection  of  the  attachment  nuts  at 
each  end  attachment  of  the  elevator  tab 
push  rods  to  measure  run-on  torque 
values,  and  corrective  actions,  if 
necessary.  That  action  was  prompted  by 
reports  of  excessive  high-frequency 
airframe  vibration  during  flight,  with 
consequent  structural  damage  to  the 
elevator  tab,  elevator,  and  stabilizer.  The 
requirements  of  that  AD  are  intended  to 
prevent  detachment  of  an  elevator  tab 
push  rod  due  to  a  detached  nut  at  either 
end  attachment  of  a  push  rod,  which 
could  result  in  excessive  high-frequency 
airframe  vibration  during  flight: 
consequent  structural  damage  to  the 
elevator  tab,  elevator,  and  horizontal 
stabilizer:  and  reduced  controllability  of 
the  airplane. 


In  the  preamble  to  AD  99-05-15,  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking.  Final  action  has 
been  identified,  and  the  FAA  has 
determined  that  further  rulemaking 
action  is  indeed  necessary;  this  AD 
follows  from  that  determination. 

Actions  Since  lasuance  of  Previous  Rule 

Based  upon  a  report  of  airframe 
vibration  which  resulted  in  severe 
damage  to  the  elevator,  elevator  tab 
push  rods,  and  elevator  tab,  the  FAA 
has  determined  that  a  fastener 
installation  which  incorporates  a 
secondary  locking  feature  should  be 
installed  at  the  elevator  tab  push  rod 
end  attachments.  The  report  indicated 
that  airframe  vibration  was  initially 
caused  by  the  absence  of  a  bushing, 
which  was  not  installed  during 
maintenance,  in  one  of  the  elevator 
push  rod  attachments.  Based  on  this 
finding,  it  is  concluded  that  vibration 
may  occur  as  a  result  of  a  single  elevator 
tab  push  rod  becoming  disconnected.  In 
addition,  a  review  of  numerous  reports 
has  revealed  that  airframe  vibration  has 
been  caused  by  worn,  loose,  or  missing 
parts  at  the  elevator  tab  attachments.  To 
positively  address  the  problem  with  the 
elevator  tab  push  rod  end  attachments 
becoming  loose,  the  FAA  finds  it     ' 
necessary  to  mandate  the  new  bolt, 
castellated  nut,  and  cotter  pin 
installation. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  99-05-15  to  continue  to 
require  a  one-time  inspection  of  the 
attachment  nuts  at  each  end  attachment 
of  the  elevator  tab  push  rods  to  measure 
run-on  torque  values.  The  proposed  AD 
would  also  require  replacement  of 
existing  bolt  and  attachment  nuts  with 
new  bolts  and  self-locking  castellated 
nuts  that  incorporate  cotter  pins  as  a 
secondary  locking  feature.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service 
information  described  previously  in  AD 
99-05-15,  except  as  discussed  below. 

Difierences  Between  Proposed  Rule  and 
Service  Letter 

Operators  should  note  that  Boeing 
Service  Letter  737-SL-27-118-A,  dated 
November  14,  1997,  describes  the 
actions  specified  by  this  proposed  AD  as 
a  design  improvement  that  may  be 
accomplished  at  any  time  by  the 
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operator.  The  service  letter,  therefore, 
does  not  provide  a  recommended 
timeframe  for  accomplishing  the 
replacement  of  the  existing  bolts  and 
attachment  nuts  with  new  bolts  and 
self-locking  castellated  nuts  that 
incorporate  the  installation  of  cotter 
pins  as  a  secondary  locking  feature.  The 
FAA  has  determined  that  an  imspecified 
interval  would  not  address  the 
identified  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD.  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
replacement  (4  hours).  In  Ught  of  all  of 
these  factors,  the  FAA  finds  a  12-month 
compUance  time  for  completing  the 
required  actions  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  2.742 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,106  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  new  replacement  that  is  proposed 
in  this  AD  action  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $560  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$884,800,  or  $800  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  one-time  inspection  required  by 
AD  99-05-15  was  required  to  be 
accomplished  within  90  days  afrer  the 
efl'ective  date  of  that  AD  (March  23, 
1999).  Since  the  90-day  compliance 
time  has  past,  the  FAA  assumes  that  all 
airplanes  currenUy  on  the  U.S.  Register 
have  been  inspected.  Therefore,  there  is 
no  future  cost  impact  of  this 
requirement  on  current  U.S.  operators  of 
these  airplanes. 

However,  should  an  affected  airplane 
be  imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  one-time 
inspection,  at  an  average  labor  rate  of 


$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
inspection  requirement  on  U.S 
operators  is  estimated  to  be  $240  per 
airplane. 

Regulatory  Impact 

The  regiUations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
reguJatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  AmendmeDt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  lo  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  pari  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-1 1063  (64  FR 
10935.  March  8. 1999),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows; 

Boeing:  Docket  g9-NM-69-AD.  Supersedes 
AD  99-05-15,  AmendinBnl  39-11063. 
Applicability:  Model  737-100.  -200. 
-200C.  -300.  -400.  and  -500  series  airplanes, 
line  numbers  1  through  2939  inclusive, 
certificated  in  any  category. 


-Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  lo  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  Ihis  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposc-d  actions  lo  address  it. 

Compliance.  Required  as  indicated,  unless 
accomplished  previously. 

To  pVevent  detachment  of  an  elevator  tab 
push  rod  due  to  a  detached  nut  at  either  end 
attachment  of  a  push  rod.  which  could  result 
in  excessive  high-frequency  airframe 
vibration  during  flight;  consequent  structural 
damage  to  the  elevator  tab.  elevator,  and 
horizontal  stabilizer;  and  reduced 
controllability  of  the  airplane;  accomplish 
the  following: 

Restatement  of  Requirements  of  AD 
99-05-15 

One-Time  Inspection 

(a)  Within  90  days  after  March  23,  1999 
■  (the  effective  date  of  AD  99-05-15. 
amendment  39-1106:1).  perform  a  one-time 
inspection  of  all  attachment  nuts  at  each  end 
of  each  elevator  tab  push  rod  to  measure  the 
run-on  torque  values  of  the  nuts,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-27A12D5,  dated  August  28. 
1997. 

(1)  If  the  runon  torque  value  of  any  end 
attachment  nut  is  within  the  limits  specified 
in  the  alert  service  bulletin,  prior  to  fiirther 
flight,  ensure  that  the  final  seating  torque  of 
the  attachment  nuts  is  within  Ihf-  torque 
values  specified  in  the  alert  servx  e  bulletin. 

(2]  If  the  rtm-on  torque  valu^  of  any  end 
attachment  nut  is  outside  the  limits  specified 
in  the  alert  service  bulletin,  prior  to  further 
flight,  replace  all  existing  bolts  and 
attachment  nuts  al  each  end  of  each  elevator 
tab  push  rod  with  new  bolts  and  self-locking 
castellated  nuts  that  have  cotter  pins 
installed  as  a  secondary  locking  feature,  in 
accordance  with  Boeing  Sen'ice  Letter  737- 
SL-27-118-A.  dated  November  14.  1997.  and 
ensure  that  the  final  seating  torque  of  the 
nuts  is  within  the  torque  values  specified  in 
the  service  letter. 

Note  2:  Accomplishmenl  of  the  inspection 
and  ensuring  adequate  final  seating  torque 
values,  prior  to  the  effective  date  of  this  AD. 
in  accordance  with  Boeing  All-Base  Telex  M- 
7272-97-0897.  dated  February  13. 1997.  are 
considered  acceptable  for  compliance  with 
the  actions  specified  in  paragraphs  (a)  and 
(aid)  of  this  AD  for  only  the  forward 
attachment  nuts. 

Replacement 

(bl  Within  12  months  after  the  effective 
date  of  Ihis  AD.  replace  all  existing  bolls  and 
attachment  nuts  at  the  forward  and  aft  end 
atlachment  of  each  elevator  tab  push  rod 
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with  new  bolls  and  self-locking  castellated 
nuts  that  have  cotter  pins  installed  as  a 
seconfiary  locking  feature,  in  accordance 
with  Boeing  Service  Letter  737-SL-27-1  \a- 
A.  dated  November  14. 1997. 

AJtemative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Scuttle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

(2)  Alternate  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-05-15.  amendment  39-11063.  are  not 
considered  to  be  approved  as  alternate 
methods  of  compliance  with  this  AD. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  SS21  197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
November  29.  1999. 
D.I.Uggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-31435  Filed  12-2-99;  8:45  am] 
aiUINO  CODE  WIS-IJ-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  9»-AGL-561 

Proposed  Modification  of  Class  D 
Airspace;  Grand  Forks  AFB,  ND 

agency:  Federal  Aviation 

AdministrBtion  (FAA).  DOT. 

ACTION:  Noti(»  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  CUass  D  airspace  at  Grand  Forks 
AFB.  ND.  This  action  would  amend  the 
effective  hours  at  the  Class  D  surface 
area  to  coincide  with  the  airport  traffic 
control  tower  (ATCT)  hours  of  operation 
for  Grand  Forks  AFB.  The  purpose  of 
this  action  is  to  clarify  when  two-way 
radio  communication  with  the  ATCT  is 
required. 

DATES:  Comments  must  be  received  on 
or  before  January  14.  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 


Assistant  Chief  Coimsel,  AGL-7,  Rides 
Docket  No.  99-AGL-56.  2300  East 
Devon  Avenue.  Des  Plaines.  IL  60018. 
The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  IL.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Air  Traffic 
Division,  Airspace  Branch.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  IL. 
FOR  FURTHER  MFOflMATION  CONTACT: 
Denis  C.  Burke.  Air  Traffic  Division. 
Airspace  Branch.  AGI^520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  IL  60018. 
telephone  (847)  294-7658 
SUPPt£MENTARY  INFORMATION: 

Comments  Inirited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
species  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above,  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL— 56."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines.  IL.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
nUemaking  will  be  filed  in  the  docket. 

ATsilability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW.  Washington.  DC  20591.  or 
by  calUng  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  D  airspace  at  Grand  Forks  AFB. 
ND.  by  amending  the  effective  hours  to 
coincide  with  the  ATCT  hours  of 
operation  for  Grand  Forks  AFB. 
Controlled  airspace  extending  upward 
bom  the  surface  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  D  airspace  designations  are 
published  in  paragraph  50O0  of  FAA 
Order  7400.9G  dated  September  1.  1999. 
and  effective  September  16.  1999.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  February  26. 1979;  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  naWgation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Ust  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  1999.  and  effective 
September  16. 1999.  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace 


AGL  ND  D    Grand  Forks  AFB.  ND  (Reviaed) 
Grand  Forks  AFB.  ND 

(Ut.  4r57'40"N..  long.  97°24'D4"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.400  feet  MSL 
within  an  4.9-mile  radius  of  Grand  Forks 
AI^.  and  within  2.3  miles  each  side  of  the 
174°  twaring  from  the  AFB  extending  from 
the  4.9-mile  radius  of  the  AFB  to  5.6  miles 
south  of  the  AFB.  excluding  that  airspace 
within  the  Grand  Forks.  ND.  Class  D  airspace 
area.  This  Class  D  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility-  Directory. 
*         *         •         *         • 

Issued  in  Des  Plaines.  IlUnois  on  November 

16.  1999. 

Christopher  R.  Blum, 

Manager.  Air  Traffic  Division. 

IFR  Doc.  99-31404  Filed  12-2-99;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Parts  325,  330,  335,  and  336 
RIN  3220-AB39 

Registration  tor  Railroad 
Unemployment  Benefits;  Sickness 
Benefits;  Determination  of  Dally 
Benefit  Rates;  Duration  of  Normal  and 
Extended  Benefits 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  to  incorporate  amendments 
made  to  the  Railroad  Unemployment 
Insurance  Act.  which  shortened  the 
waiting  period  for  receipt  of  benefits 
under  the  RUIA,  changed  the  method  of 


computing  the  daily  benefit  rate,  and 
eliminated  certain  extended  benefits. 
DATES:  Cx>mments  should  be  submitted 
on  or  before  February  1 ,  2000. 
AOOflESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board.  844  North 
Rush  StiTJet.  Chicago.  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler.  Senior  Attorney. 
(312)  751-4513.  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  104-251  (110  Stat.  3161). 
commonly  known  as  the  Railrt»d 
Unemployment  Insurance  Act 
Amendments  of  1996.  amended  the 
Railroad  Unemployment  Insurance  Act 
(RUIA)  to  shorten  the  waiting  period  for 
receipt  of  imemployment  and  sickness 
benefits  payable  imder  that  statute,  to 
change  the  method  of  computing  the 
daily  benefit  rate,  and  to  eliminate 
certain  extended  payments  of  benefits., 
and  the  Board  proposes  to  amend  its 
regulations  under  the  RUIA  to  conform 
to  those  amendments. 

Section  325.1  is  proposed  to  be 
amended  to  reflect  the  change  in  the 
waiting  period  for  unemployment 
benefits  from  14  days  to  seven  days.  As 
amended.  S  325.1  would  provide  that 
unemployment  benefits  are  payable  to 
any  qualified  employee  for  each  day  of 
unemployment  in  excess  of  seven  in  his 
or  her  first  two- week  registration  periofi. 
and  then  for  up  to  ten  days  of 
imemployment  in  any  subsequent 
registration  period  within  the  same 
period  of  continuing  imemployment. 
However,  if  the  unemployment  is  the 
result  of  a  strike,  no  benefits  are  payable 
for  the  first  day  14  days  of 
imemployment.  For  purposes  of 
applying  the  seven-day  waiting  period. 
a  period  of  continuing  unemployment 
would  end  when  an  employee  exhausts 
his  or  her  unemployment  benefits  for  a 
benefit  year.  Section  325.1  would  also 
be  amended  to  incorporate  a  definition 
of  "period  of  continuing 
unemployment",  a  concept  added  by 
the  1996  amendments.  The  concept  of  a 
period  of  continuing  imemployment 
was  added  to  the  RUIA  so  as  to  permit 
the  continued  payment  of  benefits  from 
one  benefit  year  to  the  next  without  a 
new  waiting  period  if  the  period  of 
unemployment  runs  fittm  one  year  to 
the  next.  Finally.  S  325.1  is  proposed  to 
be  amended  to  provide  that  if  an 
employee's  earnings  in  a  registration 
period  exceed  the  monthly 
compensation  base  for  the  applicable 
base  year,  then  no  imemployment 
benefits  are  payable  in  that  registration 
period.  For  example,  for  benefit  year 
1998  the  base  year  is  calendar  year  1997 
in  which  the  monthly  compensation 
base  was  $890.  No  benefits  are  payable 


for  any  days  of  unemplo>'ment  in  the 
benefit  year  beginning  July  1. 1998.  for 
any  registration  period  in  which  the 
employee  earns  more  than  $890.  An 
employee  who  declines  suitable  work 
during  a  registration  period  is  treated  as 
having  earned  the  amount  of  earnings 
he  would  have  received  had  he  not 
declined  employment. 

Section  330.2  is  proposed  to  be 
amended  to  provide  that  the  maximum 
daily  benefit  rate  under  the  RUIA  is  the 
monthly  compensation  base,  as 
computed  under  20  CFR  part  302. 
multiplied  by  5%.  rounded  down  to  the 
nearest  $1.  This  change  is  the  result  of 
a  change  in  the  RLHA  enacted  under  the 
1 996  amendments.  The  Board  will 
publish  the  maximum  daily  benefit  rate 
for  the  upcoming  benefit  year  by  June  1 
of  each  year. 

Section  335.6  is  proposed  to  be 
revised  to  reflect  the  same  changes  with 
respect  to  the  waiting  period  for 
sickness  benefits  that  the  proposed 
amendments  to  §  325  1  make  with 
respect  to  unemployment  benefits. 

Finally.  §336.13  is  revised,  and 
§  336.14  is  amended  to  reflect  a  change 
in  the  payment  of  extended  benefits 
made  by  the  1996  amendments.  Under 
the  RUIA.  as  amended,  an  employee 
with  ten  or  more  years  of  service  will 
receive  a  maximum  of  65  days  of 
extended  unemployment  or  sickness 
benefits  after  the  employee  has 
exhausted  his  or  her  normal  130  days  of 
imemployment  or  sickness. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866;  therefore  no 
regulatory  impact  analysis  is  required. 
There  are  no  information  collections 
associated  with  these  rules. 

List  of  Subiects  in  20  CFR  Parts  325. 
330,  335,  and  336 

Railroad  employees.  Railroad 
unemployment  insurance.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  chapter  IL 
title  20  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  325— REGISTRATION  FOR 
RAILROAD  UNEMPLOYMENT 
BENEFITS 

1.  The  authority  for  part  325 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  362li)  and  362(1). 

2.  Paragraphs  (a)  through  (d)  of 

S  325. 1  are  revised,  paragraph  (e)  is 
redesignated  as  paragraph  (n|.  and  new 
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paragraphs  (e)  through  (g}  are  added  as 
follows: 

fSZS.I    G«<wral. 

(a)  Day  of  unemployment.  A  "day  of 
unemployment"  is  a  calendar  day  on 
which  an  employee,  although  ready  and 
willing  to  work,  is  unemployed,  and  on 
which  no  remuneration  is  payable  and 
for  which  the  employee  has  registered, 
as  required  by  this  part.  The  amoimt  of 
compensable  days  of  unemployment 
shall  be  computed  in  accordance  with 
this  section. 

(b)  Registration  period.  Except  for 
registration  periods  in  extended 
unemployment  benefit  periods,  a 
"registration  period"  means  a  period  of 
14  consecutive  days  begiruing  with  the 
first  day  for  which  an  employee 
registers  following: 

U)  His  or  her  last  day  of  work,  or 
(2)  The  last  day  of  the  employee's  last 
preceding  registration  period,  and  with 
respect  to  which  the  employee  properly 
files  a  claim  for  benefits  on  such  form 
and  in  such  manner  as  the  Board 
prescribes. 

(c)  General  waiting  period.  Benefits 
are  payable  to  any  qualified  employee 
for  each  day  of  unemployment  in  excess 
of  seven  during  his  or  her  first 
registration  period  in  a  period  of 
continuing  imcmployment  if  such 
period  of  continuing  unemployment  is 
his  or  her  initial  period  of  continuing 
unemployment  begiiming  in  the  benefit 
year,  and  then  for  each  day  of 
unemployment  in  excess  of  four  during 
any  subsequent  registration  period 
within  the  same  period  of  continuing 
unemployment.  A  strike  waiting  period, 
described  in  paragraph  (d)  of  this 
section,  will  satisfy  a  general  waiting 
period  with  respect  to  a  benefit  year. 

(d)  Strike  waiting  period.  If  a  qualified 
employee  has  a  period  of  continuing 
unemployment  that  includes  days  of 
unemployment  due  to  a  stoppage  of 
work  because  of  a  strike  in  the 
establishment,  premises,  or  enterprise  at 
which  be  or  she  was  last  employed,  no 
benefits  are  payable  for  his  or  her  first 
14  days  of  unemployment  due  to  such 
stoppage  of  work.  For  subsequent  days 
of  unemployment  due  to  the  same 
stoppage  of  work,  benefits  are  payable 
for  days  of  luemployment  in  excess  of 
four  in  each  subsequent  registration 
period  within  the  period  of  continuing 
unemployment.  If  such  period  of 
continuing  unemployment  ends  because 
the  employee  has  exhausted  his  or  her 
benefits  as  provided  for  under  part  336 
of  this  chapter,  but  the  stoppage  of  work 
continues,  benefits  are  payable  for  days 
of  unemployment  in  excess  of  seven  in 
the  employee's  first  registration  period 
in  a  new  period  of  continuing 


unemployment  based  upon  the  same 
stoppage  of  work  and  for  days  of 
unemployment  in  excess  of  four  in 
subsequent  registration  periods  in  the 
same  period  of  continuing 


(e)  Period  of  continuing 
unemployment.  A  "period  of  continuing 
unemployment"  means  a  single 
registration  period  that  includes  more 
than  four  days  of  unemployment  or  a 
series  of  consecutive  periods  each  of 

■  which  includes  more  than  four  days  of 
unemployment,  or  a  series  of  successive 
registration  periods,  each  of  which 
includes  more  than  four  days  of 
imemployment,  if  each  succeeding 
registration  period  begins  within  IS 
days  after  the  last  day  of  the 
immediately  preceding  registration 
period.  An  employee's  period  of 
continuing  unemployment  ends  on  the 
last  day  of  a  benefit  year  in  which  he  or 
she  exhausts  rights  to  unemployment 
benefits  as  provided  for  in  part  336  of 
this  chapter. 

(f)  Computation  of  compensable  days 
(1)  Example  1.  An  employee  has  an 
initial  period  of  continuing 
unemployment  from  June  14  through 
)uly  25  and  is  unemployed  on  all  days 
in  that  period.  The  employee's  first 
registration  period  covers  June  14  to 
June  27,  and  his  subsequent  registration 
periods  cover  June  28  to  July  1 1  and 
July  12  to  July  2S.  Under  paragraph  (c) 
of  this  section,  a  one-week  waiting 
period  applies  to  his  first  registration 
period  and  the  employee  is  therefore 
paid  benefits  for  days  of  unemployment 
in  excess  of  seven  in  that  period.  'The 
employee  is  then  paid  benefits  for  days 
of  unemployment  in  excess  of  four  in 
each  of  the  two  ensuing  registration 
periods.  (Note:  if  this  employee's  period 
of  continuing  unemployment  had  been 
the  result  of  a  strike  in  the 
establishment,  premises,  or  enterprise  at 
which  the  employee  was  last  employed, 
then  under  paragraph  (d)  of  this  section, 
no  benefits  would  be  payable  for  the 
period  June  14  to  June  27,  and  benefits 
would  then  be  payable  for  days  of 
unemployment  in  excess  of  four  in  each 
of  the  ensuing  regi.stration  periods] 

(2)  Example  2.  Same  facts  as  in 
example  1,  but  the  employee  is 
unemployed  again  be^rming  August  18. 
Since  August  IB  is  more  than  15  days 
after  July  25,  the  end  of  his  last 
registration  period,  the  employee  begins 
a  new  period  of  continuing 
unemployment.  The  employee's  first 
registration  period  in  the  new  period  of 
continuing  unemployment  covers 
August  18  to  August  31.  The  employee 
is  paid  benefits  for  days  of 
unemployment  in  excess  of  seven  in 
that  registration  period  because  that 


period  is  the  employee's  first 
registration  period  in  a  new  period  of 
continuing  unemployment  commencing 
in  the  benefit  year  beginning  July  1,  and 
he  or  she  did  not  previously  have  a 
waiting  period  in  any  registration  period 
earlier  in  that  benefit  year.  The 
employee's  next  registration  period 
covers  September  1  to  September  14, 
and  the  employee  returned  to  work  on 
September  12.  In  that  registration 
period,  the  employee  has  11  days  of 
unemployment  and  is  therefore  paid 
benefits  for  days  of  unemployment  in 
excess  of  four. 

(3)  Example  3.  Same  facts  as  in 
examples  1  and  2.  but  the  employee 
then  has  a  new  period  of  continuing 
unemployment  beginning  November  1 
in  the  same  benefit  year.  November  1  to 
November  14  is  the  employee's  first 
registration  period  in  that  period  of 
continuing  imemployment.  The 
employee  is  paid  benefits  for  days  of 
unemployment  in  excess  of  four  in  that 
registration  period  and  for  days  of 
unemployment  in  excess  of  four  in  any 
subsequent  registration  period  in  the 
same  benefit  year  because  earlier  in  the 
benefit  year  the  employee  had  a 
registration  period,  August  18  to  August 
31 ,  in  which  he  or  she  satisfied  the 
waiting  period. 

(g)  flemu/ieration  exceeds  base  year 
compensation.  (1)  No  benefits  are 
payable  to  any  otherwise  eligible 
employee  for  any  day  of  unemployment 
in  a  registration  period  where  the  total 
amount  of  remuneration,  as  defined  in 
part  322  of  this  chapter,  payable  to  the 
employee  during  a  registration  period 
exceeds  the  amount  of  the  base  year 
monthly  compensation  base.  For  this 
purpose  an  employee  is  considered  to 
have  received  the  amount  he  would 
have  earned  except  for  the  fact  that  he 
declined  suitaole  work  available  to  him 
or  her  during  the  registration  period. 

(2)  Days  of  unemployment  which  are 
not  compensable  by  virtue  of  paragraph 
(g)(1)  of  this  section  shall  nevertheless 
be  counted  as  days  of  unemployment  for 
purposes  of  determining  whether  the 
general  waiting  period,  as  described  in 
paragraph  (c)  of  this  section,  has  been 
satisfied. 


PART  33&-DETERMINATION  OF 
DAILY  BENEFIT  RATES 

3.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority;  45  ll.S.C.  362(1). 

4.  Section  330.1  is  revised  to  read  as 
follows: 
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$330.1    Introduction. 

The  Railroad  Unemployment 
Insurance  Act  provides  for  the  payment 
of  benefits,  at  a  specified  daily  benefit 
rate,  to  any  qualified  employee  for  his 
or  her  days  of  unemployment  or  days  of 
sickness,  subject  to  a  maximum  amount 
per  day.  The  "daily  benefit  rate"  for  an 
employee  is  the  amount  of  benefits  that 
he  or  she  may  receive  for  each 
compensable  day  of  unemployment  or 
sickness  in  any  registration  period  in  a 
period  of  continuing  unemployment  or 
sickness. 

5.  Paragraphs  (b),  (c),  and  (d)  of 
§  330.2  are  revised  to  read  as  follows: 

S  330.2    Computation  of  daily  benefit  rate. 


(b)  Maximum  daily  benefit  rate.  The 
maximum  daily  benefit  rate  is  the 
product  of  the  monthly  compensation 
base,  as  computed  under  part  302  of  this 
chapter,  for  the  base  year  immediately 
preceding  the  beginning  of  the  benefit 
year,  multiplied  by  five  percent.  If  the 
maximiun  daily  benefit  rate  so 
computed  is  not  a  multiple  of  SI. 00,  the 
Board  will  round  it  down  to  the  nearest 
multiple  of  $1.00. 

(c)  When  increase  effective.  Whenever 
the  aimual  application  of  the  formula  in 
paragraph  (b)  of  this  section  triggers  an 
increase  in  the  maximum  daily  benefit 
rate,  such  increase  will  apply  to  days  of 
unemployment  or  days  of  sickness  in 
registration  periods  begitming  after  June 
30  of  the  calendar  year  immediately 
following  the  base  year  referred  to  in 
paragraph  (b)  of  this  section. 

(dr.Vofice.  Whenever  the  aimual 
application  of  the  formula  in  paragraph 
(b)  of  this  section  triggers  an  increase  in 
the  maximum  daily  benefit  rate,  or  if  the 
aimual  application  of  the  formula  does 
not  trigger  an  increase,  the  Board  will 
publish  a  notice  in  the  Federal  Register 
explaining  how  it  computed  the 
maximum  daily  benefit  rate  for  the  year. 
The  Board  will  also  notify  each 
employer  of  the  maximum  amount  of 
the  daily  benefit  rate.  The  Board  will 
make  the  computation  as  soon  as  it  has 
computed  the  amount  of  the  monthly 
compensation  base  under  part  302  of 
this  chapter  and  will  publish  notice  as 
soon  as  possible  thereafter,  but  in  no 
event  later  than  June  1  of  each  year. 
Information  as  to  the  current  amount  of 
the  maximum  daily  benefit  rate  will  also 
be  available  in  any  Board  district  or 
regional  office. 


PART  335— SICKNESS  BENEFITS 

6.  The  authority  citation  for  part  335 
continues  to  read  as  follows: 

Authority:  45  U.S.C  36Z(i)  and  362(1). 


7.  Section  335.6  is  revised  to  read  as 
follows; 

§  335.6    Payment  of  alcknass  benefiu. 

(a)-GeneraV  rule.  Except  as  provided  in 
this  section,  benefits  are  payable  to  any 
qualified  employee  for  each  day  of 
sickness  after  the  fourth  consecutive  day 
of  sickness  in  a  period  of  continuing 
sickness,  as  defined  in  §33S.l(c),  but 
excluding  four  days  of  sickness  in  any 
registration  period  in  such  period  of 
continuing  sickness. 

(b)  Waitjng  period.  Benefits  are 
payable  to  any  qualified  employee  for 
each  day  of  sickness  in  excess  of  seven 
during  his  or  her  first  registration  period 
in  a  period  of  continuing  sickness  if 
such  period  of  continuing  sickness  is 
his  or  her  initial  period  of  continuing 
sickness  beginning  in  the  benefit  year. 
For  this  purpose,  the  first  registration 
period  in  a  period  of  continuing 
sickness  is  the  registration  period  that 
first  begins  with  four  consecutive  days 
of  sickness  and  includes  more  than  four 
days  of  sickness.  For  the  purpose  of 
computing  benefits  under  this  section,  a 
period  of  ."continuing  sickness  ends  on 
the  last  day  of  a  benefit  year  in  which 
the  employee  exhausts  rights  to  sickness 
benefits  as  provided  for  under  part  336 
of  this  chapter. 

(c)  Computation  of  compensable  days. 
(1)  Example  1.  An  employee  has  an 
initial  period  of  continuing  sickness 
from  June  14  through  July  25,  and  all 
days  in  that  period  are  days,  of  sickness. 
The  employee's  first  registration  period 
covers  June  14  to  June  27,  and  hi.s  or  her 
subsequent  registration  period  covers 
June  28  to  July  11,  and  July  12  to  July 
25.  In  the  one-week  waiting  period  the 
employee  is  paid  benefits  for  days  of 
sickness  in  excess  of  seven.  In  earJi  of 
the  two  ensuing  registration  periods  the 
employee  is  paid  benefits  for  days  of 
sickniiss  in  excess  of  four. 

(2)  Example  2.  Same  facts  as  in 
Example  1,  but  the  employee  later  has 
a  new  period  of  continuing  sickness 
based  upon  a  different  illness  or 
impairment  beginning  September  17. 
The  employee's  first  registration  period 
in  his  or  her  new  period  of  continuing 
sickness  covers  September  1 7  to 
September  30.  The  employee  is  paid 
benefits  for  days  of  sickness  in  excess  of 
seven  in  that  14-day  period  because  that 
period  is  his  or  her  first  registration 
period  in  a  new  period  of  continuing 
sickness  commencing  in  the  benefit  year 
beginning  July  1 ,  and  he  or  she  did  not 
previously  have  a  waiting  period  in  any 
registration  period  earlier  in  the  benefit 
year.  . 

(3)  Example  3.  Same  facts  as  in 
examples  1  and  2,  but  the  employee 
then  has  a  new  period  of  continuing 


sickness  beginning  January'  1  in  the 
same  benefit  year,  lanuary  1  to  January 
14  is  the  employee's  first  registration 
period  in  that  period  of  continuing 
sickness.  The  employee  is  paid  benefits 
for  days  of  sickness  in  excess  of  four  in 
that  registration  period  because  earlier 
in  the  benefit  year  he  or  she  had  a 
registration  period,  September  17  to 
September  30,  in  which  he  or  she 
satisfied  the  initial  seven-day  waiting 
period. 

(d)  Amount  payable.  The  gross 
amount  of  sickness  benefits  for  any 
registration  period  in  a  period  of 
continuing  sickness  shajl  be  computed 
by  multiplying  the  number  of 
compensable  days  of  sickness  in  such 
registration  period  by  the  employee's 
daily  benefit  rate,  as  computed  under 
part  330  of  this  chapter 

PART  336— DURATION  OF  NORMAL 
AND  EXTENDED  BENEFITS 

8.  The  authority  citation  for  part  338 
continues  to  read  as  follows: 

Autfaorilyi  45  U.S.C.  3e:(ll. 

9.  Section  336.13  is  revised  to  read  as 

follows: 

$  336.1 3    Y»ara  of  Mrvlce  requirement 

(a)  Eligibility.  For  the  purposes  of  this 
part,  an  employee  is  not  eligible  for 
extended  unemployment  or  sickness 
benefits  if  he  or  she  does  not  have  at 
least  10  years  of  railroad  service  An 
employee  who  has  120  service  months, 
as  defined  in  part  210  of  this  chapter, 
whether  or  not  consecutive,  is 
considered  to  have  10  years  of  railroad 
service. 

(b)  Initial  determination.  The  Board 
will  determine  whether  an  employee 
has  10  years  of  railroad  senice  on  the 
basis  of  reports  filed  by  employers 
pursuant  to  part  209  of  this  chapter  The 
number  of  years  of  service  shown  in  the 
Board's  records  will  be  accepted  as 
correct  for  the  purposes  of  this  part, 
unless  the  employee  claims  credit  for 
more  service  than  that  shown  in  the 
Board's  records  and  such  additional 
service  is  verified,  subject  to  pari  21 1  of 
this  chapter. 

(c)  Effective  date.  An  employee 
acquires  ten  years  of  railroad  service  as 
of  the  first  day  with  respect  to  which 
creditable  compensation  is  attributable 
in  his  120th  month  of  service. 

10.  In  §  336  14.  paragraphs  (a),  (c), 
and  (d)  are  revised  to  read  as  follows: 

$336.14    Extended  benettt period. 

(a)  Defined.  An  extended  benefit 
period  consists  of  seven  consecutive  14- 
day  registration  periods. 
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(c)  Ending  date.  An  employee's 
extended  benefit  period  ends  on  the 
97th  day  after  it  began.  If  an  employee 
attains  age  65  during  an  extended 
sickness  benefit  period,  such  extended 
benefit  period  will  terminate  on  the  day 
next  preceding  the  date  on  which  the 
employee  attains  age  65.  except  that  it 
may  continue  for  the  purpose  of  paying 
benefits  for  his  or  her  days  of 
unemployment,  if  any,  during  such 
extended  period.  If  an  extended 
sickness  benefit  period  terminates 
because  the  employee  has  attained  age 
65,  and  if  at  that  point  the  employee  has 
rights  to  normal  sickness  benefits,  the 
employee  will  be  paid  normal  sickness 
benefits  if  he  or  she  is  otherwise  entitled 
to  payment  thereof. 

fd)  Maximum  number  of  compensable 
days.  Extended  benefits  may  be  paid  for 
a  maximum  of  65  days  of 
unemployment  (or  65  days  of  sickness, 
as  the  case  may  be)  within  an 
employee's  extended  benefit  period. 

Dated:  November  23.  1999. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretaiy  to  the  Board. 

(FRDoc.  99-31323  Filed  12-2-99;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  30 

ChaflgM  In  Coat  Accounting  Practlcaa 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  public  meeting. 

SUMIunv:  The  Office  of  the  Director  of 
Defense  Procurement,  in  conjunction 
with  the  National  Contract  Management 
Association,  is  sponsoring  a  public 
meeting  to  discuss  alternatives  to  the 
Cost  Accounting  Standard  Board's 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM-II)  regarding 
"Changes  in  Cost  Accounting 
Practices."  published  in  the  Federal 
Register  at  64  FR  45700  on  August  20. 
1999.  The  Office  of  the  Director  of 
Defense  Procurement  woiUd  like  to  hear 
the  views  of  interested  parties  on 
potential  alternatives  to  the  approach 
proposed  by  the  Cost  Accounting 
Standards  Board  in  SNPRM-II.  One 
such  alternative  is  available  on  the 
Internet  Home  Page  of  the  Office  of  Cost, 
Pricing,  and  Finance  at  http:// 
www.acgjDsd.milydp/cpf. 

The  Office  of  the  Director  of  Defense 
Prociu^ment  is  particularly  concerned 
about  the  complexity  and  level  of  detail 
contained  in  SNPRM-II.  and  the 
additional  administrative  burden  for 
contractors  and  contracting  officers  that 


would  result  fi'om  its  implementation. 
The  Office  is  also  concerned  that  the 
addition  of  uimecessary  and 
cumbersome  requirements  for  contractor 
submissions  and  government  reviews 
would  lengthen  the  process  for 
resolving  the  cost  impact  of  a  change  in 
cost  accounting  practice  and  increase 
the  potential  for  disputes. 

If  feasible  alternatives  to  SNPRM-II 
can  be  identified,  working  groups  may 
be  formed  to  refine  the  alternatives  if 
necessary.  The  alternatives  would  then 
be  provided  to  the  Chairman  of  the  Cost 
Accounting  Standards  Board  for  the 
Board's  consideration. 
DATES:  The  meeting  will  be  held  on 
December  17,  1999,  from  9  a.m.  until  1 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Contract  Management 
Association,  1912  Woodford  Drive, 
Vienna.  VA  22182.  Directions  may  be 
found  on  the  Internet  at  http:// 
www.acq.osd.mil/dp/cpf. 
FOB  FUBTMEH  INFORIMATION  CONTACT;  Mr. 
David  Capitano.  Office  of  Cost,  Pricing, 
and  Finance,  by  telephone  at  (703)  695- 
7249,  by  FAX  at  (703)  693-9616,  or  by 
e-mail  at  capitadj^cq.osd.mil:  or  Ms. 
Claudia  Low,  National  Contract 
Management  Association,  by  telephone 
at  (703)  734-5440. 
Michele  P.  Peleraon, 
Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

|FR  Doc.  99-31362  Filed  12-2-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Flat)  and  Wlldlils  Service 

50  CFR  Part  17 

RIN  1018-AF79 

Endangered  and  Threatened  WUdlKe 
and  Planta;  Proposed  Ttireatened 
Statua  for  the  Plant  Silene  spaldlngil 
(Spalding's  Catchfty) 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule  and  notice  of 

petition  finding. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
list  Silene  spaldingii  (Spalding's 
catchfly)  as  threatened  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Silene  spaldingii  is 
currently  known  from  a  total  of  52 
populations.  Seven  populations  occur  in 
west-central  Idaho,  7  in  northeastern 
Oregon,  9  in  western  Montana.  28  in 
eastern  Washington,  and  1  in  adjacent 


British  Columbia.  Canada.  This  taxon  is 
threatened  by  a  variety  of  factors 
including  habitat  destruction  and 
fragmentation  from  agricultural  and 
urban  development,  grazing  and 
trampling  by  domestic  livestock  and 
native  herbivores,  herbicide  treatment, 
and  competition  from  non-native  plant 
species.  'This  proposal,  if  made  final, 
would  implement  the  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  the  plant. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  1, 
2000.  Public  hearing  requests  must  be 
received  by  January  IB,  2000. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Supervisor,  Snake  River  Basin 
Office,  U.S.  Fish  and  Wildlife  Service, 
1387  S.  Vinnell  Way,  Room  368,  Boise, 
Idaho  83709.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruesink,  Supervisor,  at  the  above 
address  (telephone  208/378-5243; 
facsimile  208/378-5262). 
SUPPLEMENTARY  INFORMATION: 
Background 

A  member  of  the  pink  or  carnation 
family  (Caryophyllaceae).  Silene 
spaldingii  Watson  is  a  long-lived 
perennial  herb  with  four  to  seven  pairs 
of  lance-shaped  leaves  and  a  spirally 
arranged  inflorescence  (group  of 
flowers)  consisting  of  small  greenish- 
white  flowers.  The  foliage  is  lightly  to 
densely  covered  with  sticky  hairs. 
Reproduction  is  by  seed  only;  5. 
spaldingii  does  not  possess  rhizomes  or 
other  means  of  vegetative  reproduction 
(Lesica  1992).  Plants  range  from 
approximately  2  to  6  decimeters  (dm)  (8 
to  24  inches  (in))  in  height  (Lichthardi 
1997). 

First  collected  in  the  vicinity  of  the 
Clearwater  River,  Idaho,  between  1836 
and  1847,  Silene  spaldinffi  was 
originally  described  by  Watson  (Watson 
187S).  This  taxon  was  retained  as  a  full 
species  in  a  recent,  comprehensive 
regional  flora  (Hitchcock  and  Cronquist 
1973).  Silene  spaldingii  differs  from  the 
related,  conunon  species  5.  scouleri  by 
having  petal  blades  2  millimeters  (mm) 
(0.08  in)  in  length:  Silene  scouleri  has 
deeply  lobed  petal  blades  that  are  6  to 
7  mm  (0.24  to  0.28  in)  long.  Silene 
douglasii  also  occurs  with  S.  spaldingii 
in  some  areas  but  typically  has  multiple, 
slender  stems,  narrower  leaves,  and  is 
rarely  sticky-pubescent  (Lichthardt 
1997). 
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The  distribution  and  habitat  of  Silene 
spaldingii  are  limited.  The  total  number 
of  sites  discussed  in  the  90-day  finding 
for  S.  spaldingii  (63  FR  63661)  was  94. 
which  is  larger  than  the  number  of 
populations  identified  in  this  proposed 
rule.  The  number  of  sites  stated  in  the 
90-day  finding  was  based  primarily  on 
information  (generally  knovra  as 
element  occurrence  records)  available  in 
Stale  natural  heritage  data  bases.  During 
the  preparation  of  this  proposed  rule, 
we  felt  it  was  appropriate  to  group 
certain  element  occurrence  records  for 
S.  spaldingii  together  when  the  sites 
were  located  approximately  1.6 
kilometer  (km)  (1  mile  (mi))  or  loss 
apart.  Thus,  the  difference  in  the 
number  of  S.  spaldingii  locations 
described  in  this  proposed  rule  and  the 
9Q-day  finding  does  not  reflect  the 
actual  loss  or  extirpation  of  sites. 

This  species  is  currenUy  known  from 
a  total  of  52  populations  in  the  United 
States  and  British  Columbia.  Canada.  Of 
the  51  Silene  spaldingii  populations  in 
the  United  States.  7  occur  in  Idaho 
(Idaho.  Lewis,  and  Nez  Perce  Counties), 
7  in  Oregon  (Wallowa  County),  9  in 
Montana  (Flathead,  Lake,  Lincoln,  and 
Sanders  Counties),  and  28  in 
Washington  (Asotin,  Lincoln,  Spokane, 
and  Whitman  Counties).  A  population 
consists  of  one  to  several  sites  that  are 
generally  located  less  than  1.6  km  (1  mi) 
apart.  The  number  of  S.  spaldingii 
individuals  within  each  population 
ranges  from  one  to  several  thousand. 
Eighteen  populations  contain  more  than 
50  individuals;  only  6  of  these 
populations  are  moderately  large  (i.e.. 
contain  more  than  500  plants).  Of  the 
six  largest  populations,  two  are  found  in 
Oregon  (Wallowa  County),  one  in  Idaho 
(Nez  Perce  County),  one  in  Montana 
(Lincoln  County),  and  two  in 
Washington  (Asotin  and  Lincoln 
Couinties).  The  6  moderately  large 
populations  contain  approximately  84 
percent  {i.e..  13,800  individuals)  of  the 
total  number  of  S.  spaldingii.  The  total 
number  of  S.  spaldingii  individuals  for 
all  52  populations  is  about  16.500  (Edna 
Rey-Viz^rdas,  Service,  in  lift.  1999). 

Much  of  the  remaining  habitat 
occupied  by  Silene  spaldingii  is 
fragmented.  For  example,  S.  spaldingii 
sites  in  Oregon  are  located  at  least  64 
knl  (40  mil  from  the  nearest  known  sites 
in  eastern  Washington.  Silene  spaldingii 
sites  in  Montana  are  approximately  190 
km  (120  mi)  from  occupied  habitat  in 
Idaho  and  Washington.  Approximately 
52  percent  of  extant  S.  spaldingii 
populations  occur  on  private  land.  10 
percent  on  State  land.  33  percent  on 
Federal  land,  and  5  percent  on  Tribal 
land  (E.  Rey-Vizgirdas,  in  litt.  1999), 


This  species  is  primarily  restricted  to 
mesic  (not  extremely  wet  nor  extremely 
dry)  grasslands  (prairie  or  steppe 
vegetation)  that  make  up  the  Palouso 
region  in  southeastern  Washington, 
northwestern  Montana,  and  adjacent 
portions  of  Idaho  and  Oregon.  In 
addition,  approximately  100  plants  were 
located  in  British  Columbia  (Geraldine 
Allen,  University  of  Victoria,  in  litt. 
1996).  Palouse  habitat  is  considered  to 
be  a  subset  of  the  Pacific  Northwest 
bunchgrass  habitat  type  (Tisdale  1986). 
In  Idaho.  Palouse  habitat  is  confined  to 
a  narrow  band  along  the  western  edge 
of  central  and  north-central  Idaho, 
centering  on  Latah  County  (Tisdale 
1986;  Ertter  and  Moseloy  1992).  Large- 
scale  ecological  changes  in  the  Palouse 
region  over  the  past  several  decades, 
including  agricultural  conversion, 
changes  in  fire  frequency,  and 
alterations  of  hydrology,  have  resulted 
in  the  decline  of  numerous  sensitive 
plant  species  including  Silene 
spaldingii  (Tisdale  1961).  More  than  98 
percent  of  the  original  Palouse  prairie 
habitat  has  been  lost  or  modified  by 
agricultural  conversion,  grazing, 
invasion  of  non-native  species,  altered 
fire  regimes,  and  urbanization  (Noss  et 
al.  1995). 

Silene  spaldingii  is  typically 
associated  with  grasslands  dominated 
by  native  perennial  grasses  such  as 
Festuca  idaboensis  (Idaho  fescue)  or  F. 
scabrella  (rough  fescue).  Other 
associated  species  include  bluebunch 
wheatgrass  {Agropyron  spicalum). 
snowberr)'  [Sympboricarpos  albus). 
Nootka  rose  {Rosa  nutkana).  yarrow 
(Achillea  millefolium),  prairie  smoke 
avens  {Geum  triflorum),  stickv'  purple 
geranium  [Geranium  liscosissimum). 
and  arrowleaf  balsamroot  (Balsamorbiza 
sagittata)  (Lichthardt  1997;  Montana 
Natural  Heritage  Program  (MNHP) 
1998).  Scattered  individuals  of 
Ponderosa  pine  (Pinus  ponderosa)  may 
also  be  found  in  or  adjacent  to  S 
spaldingii  habitat.  S.  spaldingii  sites 
range  fi^m  approximatelv  530  m  (1.750 
feet  (ft))  to  1.600  m  (5.100  ft)  elevation 
(Oregon  Natural  Heritage  Program 
(ONHP)  1998:  Washington  Natural 
Heritage  Program  (WNHP)  1998). 

Previous  Federal  Action 

Federal  government  actions  for  the 
plant  began  as  a  result  of  section  1 2  of 
the  Ad  (16  use.  1531  ef  ssq).  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51.  was 
presented  to  Congress  on  January  9. 
1975.  and  included  Silene  spaldingii  as 


an  endangered  species.  We  published  a 
notice  on  July  1, 1975.  in  the  Federal 
Register  (40  FR  27823)  of  our 
acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
section  4(b)(3)  of  the  Act)  and  our 
intention  to  review  the  status  of  the 
plant  taxa  named  in  the  report.  The  July 
1.  1975.  notice  included  the  above 
taxon.  On  June  16.  1976.  we  published 
a  proposal  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1.700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  us  in 
response  to  House  Document  No,  94-51 
and  the  luty  1 .  1975,  Federal  Register 
publication.  Silene  spaldingii  was 
included  in  the  June  16, 1976.  proposal. 

In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  two 
years  old  be  withdrawn.  On  December 
10,  1979,  we  published  a  notice 
withdrawing  that  portion  of  the  June  16. 
1976.  proposal  that  had  not  been  made 
final,  including  the  proposal  to  list 
Silene  spaldingii  (45  FR  82480).  We 
published  an  updated  Notice  of  Review 
for  plants  on  December  15.  1980  (45  FR 
82480).  This  notice  included  S. 
spaldingii  as  a  category  1  candidate 
Category  1  candidates  were  those  for 
which  we  had  stifficienl  information  on 
biological  vulnerability  and  threats  to 
support  proposals  to  list  them  as 
endangered  or  threatened  species. 
Silene  spaldingii  was  included  as  a 
category  2  candidate  in  the  November 
28. 1983.  supplement  to  the  Notice  of 
Review  (48  FR  53640).  as  well  as 
subsequent  revisions  on  September  27. 
1985  (50  FR  39526).  February  21.  1990 
(55  FR  6184),  and  September  30,  1993 
(58  FR  51143).  Category  2  candidates 
were  those  for  which  information  in  our 
possession  indicated  that  proposing  to 
list  as  endangered  or  threatened  was 
possibly  appropriate,  but  sufficient  data 
to  support  proposed  rules  was  not 
currently  available.  Upon  publication  of 
the  February  28,  1996.  Notice  of  Review 
(61  FR  7596),  we  ceased  using  category 
designations.  Silene  spaldingii  was  not 
included  as  a  candidate  species  in  this 
notice. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Searetarv'  to  make  findings  as  to 
whether  the  petitioned  action  is 
warranted  on  petitions  that  present 
substantial  information  indicating  the 
petitioned  action  may  be  warranted. 
Section  2(h)(1)  of  the  1982  amendments 
further  required  that  all  petitions 
pending  on  October  13.  1982.  be  treated 
as  having  been  newly  submitted  on  that 
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date.  This  provision  applied  to  Silene 
spaldingu  because  the  1975 
.Smithsonian  report  had  been  accepted 
as  a  petition.  On  October  13,  1983.  we 
found  that  the  listing  of  the  species  was 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4fb)(3)(B){iii)  of  the  Act. 
We  published  notification  of  this 
finding  on  January  20.  1984  (49  FR 
2485).  Our  warranted  but  precluded 
finding  required  us  to  consider  the 
petition  as  having  been  resubmitted 
annually,  pursuant  to  section 
4(b)(3)(C)(i)  of  the  Act. 

On  February  27,  1995.  we  received  a 
petition  dated  February  23. 1995.  from 
the  Biodiversity  Legal  Foundation  of 
Boulder.  Colorado;  the  Montana  and 
Washington  Native  Plant  Societies:  and 
Mr  Peter  Lesica  of  Missoula.  Montana, 
to  list  S  spaldjngii  within  the 
conterminous  United  States  as 
threatened  or  endangered  under  the  Act. 
The  petition  submitted  information 
stating  that  this  species  is  threatened  by 
competition  with  non-native  and  woody 
vegetation,  improper  livestock  grazing 
practices,  improper  herbicide 
application,  inbreeding  depression,  and 
file  suppression. 

In  April  1995.  the  enactment  of  Public 
Law  104-6  placed  a  moratorium  on  final 
listing  determinations  and  critical 
habitat  designations  It  also  rescinded 
$1.5  million  from  our  budget  for 
carrying  out  listing  activities  for  the 
remainder  of  Fiscal  Year  1995.  In  order 
to  maintain  at  least  minimal  listing 
programs  in  all  our  regions.  Region  1  's 
FY  1995  listing  allocation  was  reduced 
by  $1.2  million.  Region  1  has  lead 
responsibility  for  the  Silene  spaldingu 
petition.  Subsequently,  from  October  1 , 
1995,  until  April  26. 1996,  the 
Department  of  the  Interior  operated 
without  a  regularly  enacted  full-year 
appropriations  bill  Instead,  funding  for 
most  Interior  programs,  including  the 
endangered  species  listing  program,  was 
governed  by  the  terms  of  a  series  of  13 
"continuing  resolutions."  Their  net 
effect  was  essentially  to  shut  down  the 
listing  program.  On  April  26. 1996. 
President  Clinton  approved  the 
Omnibus  Budget  Reconciliation  Act  of 
1996  and  lifted  the  moratorium.  At  that 
time,  we  had  accrued  a  backlog  of 
proposed  listings  for  243  species,  of 
which  Region  1  had  the  lead  on  199.  or 
82  percent.  Due  to  this  backlog,  reduced 
budgets  for  the  listing  program,  and 
litigation  demands,  completion  of  the 
processing  of  this  petition  was  not 
practicable  until  November  16,  1998.  On 
that  date,  we  published  a  finding  that 
the  petition  presented  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted  (63 


FR  63661)  and  commenced  a  status 
review  for  Silene  spaldingii. 

The  processing  of  this  proposed  rule 
conforms  with  our  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22. 1999  (64  FR 
57114).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  foce  a  significant  and 
imminent  risk  to  its  welt-being  (Priority 
1)  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants.  Third  priority  (Priority  3)  is 
processing  new  proposals  to  add  species 
to  the  lists.  The  processing  of 
administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  fourth  priority  (Priority  4). 
The  processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
virill  no  longer  be  subject  to 
prioritization  under  the  Listing  Priority 
Guidance.  This  proposed  rule  is  a 
Priority  3  action  and  is  being  completed 
in  accordance  with  the  current  Listing 
Priority  Guidance. 

Summary  of  Factors  AActing  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  of  the  Act.  These  factors  and 
their  application  to  Silene  spaldingii  are 
as  follows. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

As  discussed  in  the  "Background" 
section  above,  the  distribution  and 
habitat  of  Silene  spaldingii  are  limited. 
This  species  is  primarily  restricted  to 
slopes,  flats,  or  swales  (marshy  lands)  in 
mesic  grasslands  or  steppe  vegetation  of 
the  Palouse  region  in  southeastern 
Washington,  northwestern  Montana, 
and  adjacent  portions  of  Idaho  and 
Oregon.  One  site  is  located  in  British 
Columbia,  Canada,  directly  adjoining  a 
Montana  population.  In  Idaho,  Palouse 
habitat  is  confined  to  a  narrow  band 
along  the  western  edge  of  central  and 
north-central  Idaho,  centering  on  Latah 
County  (Tisdale  1986;  Ertter  and 
Moseley  1992).  The  Palouse  prairie  is 
extensively  cultivated,  with  few 
remnants  of  native  habitat  (Tisdale 


1986).  Large-scale  ecological  changes 
have  occurred  in  the  Palouse  region 
over  the  past  several  decades.  More  than 
98  percent  of  the  original  Palouse 
prairie  habitat  has  been  lost  or  modified 
by  agricultural  conversion,  grazing, 
invasion  of  non-native  species,  altered 
fire  regimes,  and  urbanization  (Noss  et 
al.  1995).  This  loss  of  habitat  has 
resulted  in  the  decline  of  numerous 
sensitive  plant  species  including  S. 
spaldingii  [Tisdale  1961). 

Although  historical  data  on  Silene 
spaldingii  distribution  and  population 
size  are  incomplete,  this  species  was 
likely  much  more  widespread  in  the 
past,  based  on  the  former  distribution 
on  suitable  Palouse  habitat.  According 
to  Ertter  and  Moseley  (1992).  "because 
of  the  exceptionally  rich  soil,  a  deep 
layer  of  loess,  most  of  the  grasslands 
have  been  converted  to  agriculture. 
Most  of  the  Palouse  prairie  vegetation 
has.  therefore,  disappeared,  and 
endemic  species  such  as  Aster  jessicae 
Piper  and  Haplopappus  liatrifonnis 
(Greene)  St.  John  are  threatened  with 
extinction."  Both  A.  jessicae  and  H 
liatrifonnis  may  be  found  within  or  near 
habitat  occupied  by  5.  spaldingii 
(Lichthardt  1997). 

Invasion  by  non-native  plant  species, 
herbicide  application,  and/or  grazing 
(including  trampling  and  consumption 
of  plants)  threaten  virtually  all  of  the 
remaining  populations  of  this  species, 
including  those  present  in  areas 
administered  by  the  Bureau  of  Land 
Management  (BLM)  and  U.S.  Forest 
Service  (Forest  Service)  (Biodiversity 
Legal  Foundation  et  al.  1995:  Lichthardt 
1997:  MNHP  1998;  ONHP  1998;  WNHP 
1998). 

Non-native  plant  species  are 
considered  to  be  a  major  threat  at  nearly 
all  sites  supporting  Silene  spaldingii. 
Threats  to  S.  spaldingii  posed  by  non- 
native  plant  species  Include 
competition  for  water,  nutrients,  and 
light,  in  addition  to  competition  for 
pollinators  (Lesica  and  Heidel  1996). 
Non-native  plant  species  such  as  St. 
(ohn's-wort  {Hypericum  perforatum), 
yellow  star-thistle  (Centaureo 
solstitialis),  leafy  spurge  [Euphorbia 
esula),  teasel  {Dipsacus  sylvestris), 
Canada  thistle  (Cirsium  orvense),  sulfur 
cinquefoil  (Potentilla  recta).  Russian 
knapweed  [Acroptilon  repens).  Scotch 
thistie  [Onopordium  acanthium),  and 
cheatgrass  [Bromus  tectorum)  threaten 
S.  spaldingii  in  Idaho,  Oregon,  Montana, 
and  Washington  (Lesica  and  Heidel 
1996;  Lichthardt  1997;  MNHP  1998; 
ONHP  1998;  WNHP  1998:  Janice  HiU, 
The  Nature  Conservancy,  in  litt.  1999). 

Some  of  these  non-native  species  can 
invade  and  displace  native  plant 
communities  in  a  relatively  short  period 
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of  time.  For  example,  at  The  Nature 
Conservancy's  Garden  Creek  Preserve, 
which  contains  the  largest  Silene 
spaldingii  population  in  Idaho  (Idaho 
Conservation  Data  Center  1998).  yellow 
star-thistle  spread  from  approximately 
60  hectares  (ha)  (150  acres  (ac))  in  1987 
to  1.200  ha  (3.000  ac)  in  1998  (J.  Hill, 
in  litt.  1999).  Another  site  containing  S. 
spaldingii  in  Idaho  (Lawyer's  Creek) 
was  apparently  extirpated  by  highway 
construction  in  1990  and  the  invasion  of 
yellow  star-thistle. 

Yellow  star-thistle  is  found  in  the 
vicinity  of  all  Silene  spaldingii 
populations  in  Idaho  (Lichthardt  1997). 
This  aggressive  exotic  can  form  almost 
complete  monocultures,  invading  and 
oulcompeting  native  species.  Even  small 
areas  that  experience  soil  disturbance 
are  almost  immediately  colonized  by 
yellow  star-thistie  or  other  non-native 
winter  annuals  (Lichthardt  1997).  Seeds 
of  yellow  star-thistie  can  remain 
dormant  in  the  soil  for  10  years 
(Callihan  and  Miller  1997).  making 
effective  control  of  this  aggressive  weed 
extremely  difficult. 

Russian  knapweed  spreads  readily  by 
reproducing  vegetatively,  as  well  as  by 
seed.  Once  established,  knapweed  forms 
single-species  stands  by  producing 
chemicals  that  inhibit  the  survival  of 
competing  plant  species,  known  as 
allelopathy  (U.S.  Geological  Survey 
1999).  Knapweed  has  been  noted  to 
displace  Silene  spaldingii  plants  in 
Montana.  At  this  site,  the  number  of  S. 
spaldingii  plants  declined  from  30  in 
1983  to  11  in  1990.  due  to  the  invasion 
of  knapweed  (MNHP  1998).  Noxious 
weeds  also  threaten  the  largest  S. 
spaldingii  populations  in  Montana 
(Biodiversity  Legal  Foundation  et  al. 
1995:  Brian  Martin,  The  Nature 
Conservancy,  in  litt.  1998),  Oregon 
Oimmy  Kagan.  Oregon  Natural  Heritage 
Program,  pers.  comm.  1998),  and 
Washington  (Scott  Riley,  Umatilla 
National  Forest,  pers.  comm.  1999). 
Silene  spaldingii  and  other  native  plants 
are  generally  unable  to  grow  or 
successfully  reproduce  in  areas 
dominated  by  yellow  star-thistle  and 
knapweed. 

Silene  spaldingii  habitat  is  threatened 
by  herbicide  drift.  Most  remaining  S. 
spaldingii  populations  are  adjacent  to 
agricultural  fields,  which  are  often 
treated  with  herbicides  to  control 
weeds.  Even  S.  spaldingii  sites  that  are 
not  located  immediately  adjacent  to 
agricultural  areas  may  be  vulnerable  to 
herbicide  use  due  to  the  presence  of 
weeds  (Jerry  Hustafa,  Wallowa-Whitman 
National  Forest,  pers.  comm.  1999). 
Herbicide  overspray  threatens 
populations  in  Idaho  (Lichthardt  1997; 
J.  Hill,  in  litt.  1999),  Oregon  (J.  Hustafa, 


pers.  comm.  1998: ).  Kagan,  pers.  comm. 
1998),  and  Washington  (WNHP  1998). 
The  population  of  5.  spaldingii  at  one 
site  in  Idaho  (Lewis  Coimty)  decreased 
by  more  than  80  percent  in  the  past  11 
years,  apparently  due  to  weed  invasion, 
herbicide  spraying,  and  development 
(Lichthardt  1997).  One  of  the  two  largest 
S.  spaldingii  sites  in  Washington  (on  the 
Umatilla  National  Forest,  Pomeroy 
Ranger  District)  is  threatened  by 
herbicide  spraying  to  control  weeds  (.S. 
Riley,  pers,  comm.  1999).  A  recent  aerial 
herbicide  spraying  incident  in  Idaho 
County,  Idaho,  impacted  the  threatened 
plant  species,  MacFarlane's  four-o'clock 
(Mirabilis  macfartanei).  Approximately 
2,000  M.  macfarlanei  plants  on  Federal 
and  private  land  were  accidentally 
sprayed  during  treatment  for  nearby 
target  weed  species  (Craig  Johnson, 
BLM,  in  litt.  1997).  This  species  occurs 
in  similar  habitats  as  5.  spaldingii.  At 
least  two  S  spaldingii  sites  in  Idaho 
(Nez  Perce  County)  are  particularly 
vulnerable  to  herbicide  drift  because  of 
their  close  proximitv  to  cropland 
(Lichthardt  1997). 

In  addition  to  direct  consumption  of 
plants  (a.s  discussed  under  Factor  C  of 
this  section),  grazing  animals  can  also 
affect  Silene  spaldingii  by  trampling  and 
changing  the  community  composition 
by  fostering  the  invasion  of  non-native 
species.  Impacts  from  trampling  by 
native  ungulates  and  domestic  livestock 
have  been  observed  at  S.  spaldingii  sites 
in  Washington  (Gamon  1991:  WNHP 
1998).  Crazing  can  indirectly  affect  S 
spaldingii  habitat  by  altering  the  species 
composition  (Gamon  1991;  Lichthardt 
1997;  Bonnie  Heidel,  Montana  Natural 
Heritage  Program,  in  litt.  1999).  If 
grazing  is  heavy  enough  to  adversely 
affect  native  species  or  allow  weed 
invasion,  S.  spaldingii  will  likely 
disappear  from  sites  (Barbara  Benner, 
BLM,  in  litt  1993).  Biennial  and  non- 
native  annual  plants,  adapted  lo 
disturbance,  have  a  competitive 
advantage  over  S.  spaldingii  because  of 
the  soil  disturbance  associated  with 
grazing  (B.  Banner,  in  litt.  1995). 

Most  populations  (52  percent)  of 
Silene  spaldingii  occur  on  privately 
owned  property  and  are,  therefore, 
threatened  by  changes  in  land  use 
practices,  including  certain  livestock 
grazing  practices,  agricultural 
developments,  and  urbanization.  For 
example,  active  housing  development 
threatens  to  eliminate  S.  spaldingii 
habitat  near  Redbird  Ridge  in  Idaho 
(Lichthardt  1997).  Over  the  past  3  years, 
residential  development  immediately 
adjoining  land  owned  by  The  Nature 
Conservancy  (TNC).  which  has  the 
largest  S.  spaldingii  population  in 
Montana,  has  destroyed  potential 


habitat,  increased  the  likelihood  of 
uncontrolled,  competing  noxious 
weeds,  and  reduced  management 
options  such  as  controlled  burning  on 
the  preserve  (B.  Martin,  in  litt  19981. 
Continued  development  in  this  area  is 
expected  (B  Martin,  in  litt.  1998). 
Habitat  for  S.  spaldingii  on  private  land 
near  Wallowa  Lake  in  eastern  Oregon, 
which  supports  the  largest  site  in 
Oregon,  may  be  threatened  by 
de\'elopment  because  of  its  proximity  to 
existing  recreational  facilities  and 
residences  (E.  Rey-Vizgirdas,  pers.  obs. 
1998).  Other  S.  spaldingii  sites  on 
private  land  in  Idaho.  Montana,  and 
Washington  may  also  be  threatened  by 
development. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  plant  is  not  a  source  for  human 
food,  nor  is  it  currently  of  commercial 
horticulture  interest.  'Therefore, 
overutilization  is  not  considered  to  be  a 
threat  lo  this  species  at  the  presem  lime 
However,  simply  listing  a  species  can 
precipitate  commercial  or  scientific 
interest,  both  legal  and  illegal,  which 
can  threaten  the  species  through 
unauthorized  and  uncontrolled 
collection  for  scientific  and/or 
commercial  purposes.  The  listing  of 
species  as  threatened  or  endangered 
publicizes  their  rarity  and  may  make 
them  more  susceptible  to  collection  by 
researchers  or  curiosity  seekers.  Some  of 
the  populations  of  Silene  spaldingii  are 
small  enough  that  even  limited 
collection  pressure  cotUd  have  adverse 
impacts  on  their  reproductive  or  genetic 
viability. 

C.  Disease  or  Predation 

Grazing  or  browsing  of  Silene 
spaldingii  inflorescences  by  livestock 
and  native  herbivores  has  been  observed 
and  is  considered  a  sigiuficant  threat  to 
the  species  (Kagan  1989;  Lesica  1993: 
Heidel  1995;  B  Benner.  in  litt.  1999). 
While  grazing  or  browsing  of  S. 
spaldingii  by  native  herbivores  likely 
occurred  historically,  the  effects  of 
grazing  or  browsing  becomes  even  more 
important  as  population  sizes  decrease. 
Rodent  acti\it>'  is  also  considered  a 
significant  factor  affecting  the 
persistence  of  S  spaldingii  al  several 
sites  in  eastern  Washington  (B.  Bemier. 
in  litt  1999)  For  example,  numerous  S 
spaldingii  plants  were  marked  with 
f^  takes  and  metal  tags  as  part  of  a 
monitoring  study  on  land  managed  by 
the  BLM  in  Washington.  On  a  site  visit, 
the  BLM  botanist  discovered  that  many 
of  these  plants  were  either  broken  off  or 
missing  completely  and  likely 
consumed  by  rodents,  as  evidenced  by 
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rodent  burrowing  activity  in  the  area  [B. 
Banner,  in  Utt.  1999).  Since  S.  spaldingii 
reproduces  only  by  seed  (Lesica  1992). 
grazing,  browsing,  or  trampling  directly 
affects  reproduction  of  this  species 
when  flowers  or  seeds  are  removed  ur 
damaged. 

Insect  predation  on  flowers  and  fruits 
is  also  a  threat  for  this  species  (Kagan 
1989:  Gamon  1991;  B.  Benner.  in  litt. 
1999).  Such  predation  likely  results  in 
reduced  reproductive  success  for  Silene 
spaldingU  (Heidel  1995).  For  example, 
at  one  of  the  two  largest  S.  spaJdingu 
populations  in  Washington  on  laod 
managed  by  the  Forest  Service,  insect 
consumption  of  seeds  has  been 
consistently  obser^'ed  by  biologists 
monitoring  the  plants.  This 
consumption  results  in  empty  capsules 
with  no  seeds,  thereby  limiting  sexual 
reproduction  of  affected  S.  spaldingii 
plants  (S.  Riley,  pers.  comm.  1999). 
Similarly,  in  Oregon,  a  high  percentage 
of  S.  spaldingii  seed  heads  were 
destroyed  by  a  seed  weevil  (Kagan 
1989).  Insect  damage  to  foliage  of  S. 
spaldingii  plants  has  also  been  noted 
(Lichthardt  1997). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

silene  spaldingii  is  listed  as 
endangered  by  the  State  of  Oregon 
(Oregon  Department  of  Agriculture). 
However,  the  State  Endangered  Species 
Act  does  not  provide  protection  for 
species  on  private  land.  Therefore, 
under  State  law,  any  plant  protection  is 
at  the  discretion  of  the  landowner. 
Silene  spaldingii  is  on  the  Washington 
Natural  Heritage  Program's  list  of 
threatened  species  (Gamon  1991).  but 
this  designation  offers  no  statutory 
protection  (Ted  Thomas.  Service,  in  litt. 
1998).  In  addition,  although  State 
natural  heritage  programs  in  Idaho  and 
Montana  consider  Spaldingii  to  be  rare 
and  imperiled  these  States  have  no 
endangered  species  legislation  that 
protect  threatened  or  endangered  plants. 
The  majority  of  S.  spaldingii  habitat 
occurs  on  private  land,  which  is  not 
adequately  protected  by  existing 
regulatory  mechanisms. 

In  Canada.  Silene  spaldingii  is  listed 
on  the  British  Columbia.  Ministry  of 
Enviroiunent.  Lands  and  Park's  Red 
List.  The  Red  List  includes  indigenous 
species  or  subspecies  (taxa)  that  are 
either  extirpated,  endangered, 
threatened,  or  candidates  for  such 
status.  Endangered  taxa  are  facing 
imminent  extirpation  or  extinction. 
Threatened  taxa  are  likely  to  become 
endangered  if  limiting  factors  are  not 
reversed.  Silene  spaldingii  is  a 
candidate  for  legeil  designation  as  an 
endangered  or  threatened  species 


(British  Columbia  Conservation  Data 
Center  1999).  The  Red  List  designation 
does  not  provide  any  statutory 
protection  to  this  population,  which 
occurs  on  private  pasture  land  (Mike 
Miller.  University  of  Victoria,  in  litt. 
1999). 

Silene  spaldingii  is  considered  a 
sensitive  species  by  the  BLM  and  the 
Forest  Service.  Both  of  these  agencies 
have  laws  and  regulations  that  address 
the  need  to  protect  sensitive,  candidate, 
and  federally  listed  species  (eg.,  the 
Federal  Land  Policy  and  Management 
Act  and  the  National  Forest 
Management  Act).  Monitoring  of  some 
(but  not  all)  S.  spaldingii  populations  on 
Federal  lands  has  already  been  initiated. 
Also,  the  BLM  in  eastern  Washington 
has  acquired  several  private  land 
parcels  that  contain  S.  spaldingii 
habitat.  However,  these  actions  have  not 
eliminated  all  of  the  threats  to  this 
species.  For  example,  the  effects  of 
activities  such  as  livestock  grazing  have 
not  been  evaluated  for  all  5.  spaldingii 
sites  managed  by  the  Forest  Service  and 
BLM.  In  addition,  numerous  sites  on 
Fedeidi  Ituids  are  threatened  by  exotic 
weeds,  herbicide  spraying,  and  habitat 
succession  through  fire  suppression  (see 
factors  A  and  E  of  this  section). 

One  Silene  spaldingii  population  in 
eastern  Washington  occurs  on  the  U.S. 
Department  of  Defense  Fairchild  Air 
Force  Base  (Base),  and  the  Base  asked 
the  WNHP  to  visit  the  area  in  1999  to 
assess  its  habitat  and  grouud-disturbing 
activities  that  would  affect  this  species 
(John  Gamon.  WNHP,  pers.  comm. 
1999).  This  population  contains  fewer 
than  IS  plants  in  an  isolated  fragment 
of  native  habitat,  and  the  area  has  been 
used  for  military  training  (WNHP  1998). 

Two  populations  occur  on  lands 
owned  by  TNC.  This  organization 
protects  the  habitat  and  natural 
communities  on  lands  that  it  owns.  TNC 
will  protect  Silene  spaldingii  on  its 
lands  and  actively  manage  the  habitat  to 
improve  conditions  for  this  species, 
such  as  controlling  livestock  grazing 
(TNC  1999). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Competition  with  other  species  for  a 
limited  number  of  pollinators  (e.g., 
bumblebees  IBombus  fervidus))  has  the 
potential  to  adversely  affect  both 
fecundity  and  individual  fitness  in 
Silene  spaldingii  (Lesica  and  Heidel 
1996).  Competition  for  pollinators 
occurs  primarily  at  S.  spaldingii  sites 
with  large  populations  of  other 
flowering  plants,  and  the  competition 
can  adversely  affect  the  survival  of  these 
small  populations  of  S.  spaldingii.  For 
example,  the  non-native  flowering  plant 


St  John's-wort  competes  for  pollinators 
where  this  plant  occurs  with  S. 
spaldingii  in  Idaho  (Lesica  and  Heidel 
1996;  Janice  Hill,  TNC,  in  litt.  1999; 
Karen  Gray,  botanist,  in  litt.  1999). 

Reduced  pollinator  activity  is 
associated  with  poor  reproductive 
success  of  Silene  spaldingii,  particularly 
in  small  populations  (Lesica  1993: 
Lesica  and  Heidel  1996).  Agricultural 
fields  do  not  provide  suitable  habitat  for 
pollinators  of  S.  spaldingii,  which 
requires  pollination  by  insects  for 
maximum  seed  set  and  population 
viability  (Lesica  and  Heidel  1996). 
Populations  of  S.  spaldingii  that  occupy 
small  areas  surrounded  by  land  that 
does  not  support  bumblebee  colonies 
(e.g..  crop  lands)  are  not  likely  to  persist 
over  the  long  term,  and  the  presence  of 
pollinators  is  considered  to  be  critical 
for  the  persistence  of  S.  spaldingii 
(Lesica  1993;  Lesica  and  Heidel  1996). 
In  addition  to  agricultural  conversion 
and  pesticides,  pollinators  are 
vulnerable  to  herbicide  application, 
domestic  livestock  grazing,  and  fire 
(Gamon  1991;  Lesica  1993). 

Climatic  fluctuations  can  adversely 
affect  this  species  and  may  contribute  to 
the  extirpation  of  small  populations.  For 
example,  a  population  of  Silene 
spaldingii  at  Wild  Horse  Island 
(Montana)  declined  from  approximately 
250  to  10  plants,  due  primarily  to 
drought  conditions  in  the  late  1980's 
(Lesica  1988;  Heidel  1995).  Such 
reductions  in  population  size  are  often 
exacerbated  by  other  factors  including 
pollinator  competition  and  poor 
reproductive  success. 

Habitat  changes  associated  with  fire 
suppression  thieaten  this  species,  even 
at  sites  on  public  lands  and  those  with 
some  protective  status  (e.g. ,  managed  by 
TNC).  Fire  suppression  can  result  in  an 
overall  decline  in  suitable  habitat 
conditions  for  Silene  spaldingii  by 
facilitating  encroachment  by  woody 
vegetation  and  other  plant  species  and 
contributing  to  a  build-up  in  the  Utter  or 
duff  layer.  Competition  from  woody 
plants  is  frequently  considered  to 
reduce  fecimdity  or  recruitment  of 
native  prairie  species  (Menges  1995).  In 
areas  where  fire  regimes  have  been 
altered  or  excluded,  shrubs  and  trees 
can  encroach  on  grassland  habitats  that 
support  S.  spaldingii  and  inhibit  seed 
germination.  For  example,  S.  spaldingii 
in  the  Kramer  Palouse  Biological  Study 
Area  in  Washington  declined  from  147 
to  10  individuals  during  the  period  from 
1981  to  1994,  apparently  due  to 
encroachment  by  the  non-native  yellow 
star-thistle  and  woody  vegetation 
(Heidel  1995).  Prescribed  fire  may  have 
a  positive  effect  on  S.  spaldingii  by 
removing  litter  and  creating  suitable 
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sites  for  recruitment  (Lesica.  in  press). 
Recruitment  of  S.  spaldingii  at  study 
sites  in  Montana  was  enhanced 
following  prescribed  fire  (Lesica  1992; 
in  press).  However,  the  effects  of  fire 
will  vary  at  different  sites  within  the 
range  of  this  species  due  to  factors  such 
as  fuel  moisture  content,  species 
composition,  and  season  and  intensity 
of  burning  (Lesica  1997). 

Most  populations  of  Silene  spaldingii 
are  restricted  to  small,  renmant  patches 
of  native  habitat  (Gamon  1991; 
Lichthardt  1997:  B.  Heidel,  in  litt.  1999; 
S.  Riley,  pers.  comm.  1999).  When  the 
number  of  populations  of  a  species  or 
the  population  size  is  reduced,  the 
remnant  populations  [or  portions  of 
populations)  have  a  higher  probability 
of  extinction  from  random  events.  Small 
populations  are  vulnerable  to  even 
relatively  minor  disturbances  such  as 
fire,  herbicide  drift,  and  weed  invasions, 
which  could  result  in  the  loss  of  S. 
spaldingii  populations  (Gamon  1991). 
Small  populations  of  Silene  regia.  a  rare 
prairie  species  native  to  the  Midwest, 
have  low  seed  germination  presumably 
due  to  reduced  pollinator  visitation  and 
other  factors  (Menges  1995).  Small 
fragments  of  habitat  that  contain  S. 
spaldingii  may  not  be  large  enough  to 
support  viable  populations  of 
pollinators  (Lesica  1993).  Small 
populations  are  vulnerable  to  natural 
and  maiunade  disturbances  and  may 
lose  a  large  amount  of  genetic  variability 
because  of  genetic  drift  (loss  of  genetic 
variabiUty  that  takes  place  as  a  result  of 
chance),  reducing  their  long-term 
viability.  Many  S.  spaldingii 
populations  are  isolated  from  other 
populations  by  large  distances,  and  the 
majority  of  the  populations  occur  at 
scattered  localities  separated  by  habitat 
that  is  not  suitable  for  this  species,  such 
as  agricultural  fields.  E.\tinction  appears 
to  be  imminent  for  at  least  two  5. 
spaldingii  populations  in  Idaho  due  to 
their  small  size  and  habitat  degradation 
(Lichthardt  1997).  One  of  these 
populations  consists  of  four  individuals, 
and  the  other  population  has  oijy  one 
S  spaldingii  plant.  With  these  very 
small  population  sizes,  even  if  the 
habitat  was  completely  undisturbed, 
these  populations  would  not  be 
considered  viable. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the  species 
in  determining  to  issue  this  proposed 
rule.  Mo.st  of  the  remaining  sites  that 
support  Silene  spaldingii  are  small  and 
fragmented,  and  existing  sites  are 
vulnerable  to  impacts  bom  factors 
including  grazing,  trampling,  herbicide 
use.  and  non-native  vegetation,  in 


addition  to  urban  and  agricultural 
development.  The  majority  of  this 
species  (52  percent)  occurs  on  private 
land  with  little  or  no  protection.  Only 
one-third  (33  percent)  of  S.  spaldingii 
populations  occur  on  Federal  land 
(managed  primarily  by  the  BLM  and 
Forest  Service)  and  may.  therefore,  be 
afforded  some  level  of  protection.  As 
previously  described,  only  6  S. 
spaldingii  populations  (12  percent) 
contain  more  than  500  plants,  and  even 
these  relatively  large  populatiotis 
(which  occur  on  private  and  Federal 
land)  are  variously  threatened  by  the 
above  factors. 

Critical  Habitat 

We  are  not  at  this  time  making  a 
critical  habitat  determination  for  Silene 
spaldingii.  The  Final  Listing  Priority 
Guidance  for  FY  1999/2000  (64  FR 
57114)  States,  that  the  processing  of 
critical  habitat  determinations 
(prudency  and  determinability 
decisions)  and  proposed  or  final 
designations  of  critical  habitat  "will  no 
longer  be  subject  to  prioritization  imder 
the  Listing  Priority  Guidance.  Critical 
habitat  determinations,  which  were 
previously  included  in  final  listing  rules 
pubUshed  in  the  Federal  Register,  may 
now  be  processed  separately,  in  which 
case  stand-alone  critical  habitat 
determinations  will  be  pubUshed  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  1999  and  FY  2000  as  allowed  by  our 
funding  allocation  for  that  year."  As 
explained  in  detail  in  the  Listing 
Priority  Guidance,  our  listing  budget  is 
currently  insufficient  to  allow  us  to 
immediately  complete  all  of  the  listing 
actions  required  by  the  Act.  Deferral  of 
the  critical  habitat  determination  for  S 
spaldingii  will  allow  us  to  concentrate 
our  limited  resources  on  higher  priority 
critical  habitat  and  other  listing  actions, 
while  allowing  us  to  pursue  protections 
needed  for  the  conservation  of  S. 
spaldingii  without  further  delay.  We 
will  publish  a  critical  habitat 
determination  for  S.  spaldingii  in  the 
Federal  Register  subsequent  to  this  rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
public  awareness  and  results  in 
conservation  actions  by  Federal.  Slate, 
and  private  agencies,  groups,  and 
individuals.  'The  Act  provides  for 
possible  land  acquisition  and 


cooperation  with  the  State  and  requires 
that  recovery  plans  be  developed  for  all 
listed  spe<:ies.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carr)' 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
us,  unless  we  concur  that  the  action  is 
not  likely  to  adversely  affect  the  species 

Federal  agencies  that  may  have 
involvement  with  Silene  spaldingii 
include  the  Ft^deral  Housing 
Administration  and  the  Farm  Services 
Agency,  which  may  be  subject  to  section 
7  consultation  through  potential 
funding  of  housing  and  farm  loans 
where  this  species  or  its  habitat  occurs. 
Highway  construction  and  maintenance 
projects  that  receive  funding  frY)m  the 
U.S.  Department  of  Transportation  for 
Federal  highways  will  also  be  subject  to 
re\iew  under  section  7  of  the  Act.  In 
addition,  activities  that  may  affect 
populations  of  S.  spaldingii  that  occur 
on  Federal  lands  (e.g.,  managed  by  the 
BLM.  Department  of  Defense,  or  Forest 
Service)  will  be  subject  to  section  7 
review. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants  Pursuant  to  50 
CFR  17.71.  generally  all  prohibitions  of 
50  CFR  17.61  apply'to  threatened 
plants.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  or  ship  any 
endangered  or  threatened  plant  species 
in  interstate  or  foreign  commerce  in  the 
course  of  a  conunercial  activity,  sell  or 
offer  for  sale  such  species  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  such  species  to  possession  from 
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areas  under  Federal  jurisdiction.  Certain 
exceptions  apply  to  our  agents  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plant  species 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
For  threatened  plants,  permits  also  are 
available  for  botanical  or  horticultural 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  We  anticipate  few 
trade  permits  would  ever  be  sought  or 
issued  for  this  species  because  the  plant 
is  not  common  in  cultivation  or  in  the 
wild. 

Our  policy  is  as  published  in  the 
Federal  Register  on  Fuly  1. 1994  (59  PR 
34272),  to  identify,  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  Usted,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effects  of  the  listing  on  proposed 
and  ongoing  activities  within  the 
species'  range. 

We  believe  that,  based  upon  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9,  provided  these  activities  are 
carried  out  in  accordance  with  existing 
regulations  and  permit  requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pesticide/herbicide 
application,  and  pipeline  or  utility  line 
construction  crossing  suitable  habitat), 
when  such  activity  is  conducted  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  us  in  a 
consultation  conducted  under  section  7 
of  the  Act; 

(2)  Casual,  dispersed  human  activities 
on  foot  or  horseback  (e.g..  bird 
watching,  sightseeing,  photography, 
camping,  hiking); 

(3)  Activities  on  private  lands  that  do 
not  require  Federal  authorization  and  do 
not  involve  Federal  funding,  such  as 
grazing  management,  agricultural 
conversions,  flood  and  erosion  control, 
residential  development,  road 
construction,  and  pesticide/herbicide 
application;  and 

(4)  Residential  landscape 
maintenance,  including  the  clearing  of 


vegetation  around  one's  personal 
residence  as  a  fire  break. 

We  believe  that  the  following  might 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone; 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  lands;  and 

(2)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 

Questions  regarding  whether  specific 
activities  risk  violating  section  9  should 
be  directed  to  the  Field  Supervisor  of 
the  Snake  River  Basin  Office  {see 
ADDRESSES  section).  Requests  for  copies 
of  the  regulations  on  listed  plants  and 
animals,  and  general  inquiries  regarding 
prohibitions  and  permits,  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
nth  Ave..  Portland,  Oregon  97232-4181 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  are  soliciting  comments 
or  suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  are  particularly 
seeking  comments  concerning; 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  to  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

We  will  take  into  consideration  for 
any  decision  on  this  proposal  the 
comments  and  additional  information 
we  receive,  and  such  communications 
may  lead  to  a  final  regulation  that 
differs  from  this  proposal. 

Executive  Order  12866 

Executive  Order  12866  requires 
agencies  to  write  regulations  that  are 
easy  to  understand.  We  invite  yoi»r 
comments  on  how  to  make  this  proposal 
easier  to  understand  including  answers 
to  questions  such  as  the  following: 

(1)  Is  the  discussion  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposal? 


(2)  Does  the  proposal  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity? 

(3)  Does  the  format  of  the  proposal 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity?  What  else  could  we 
do  to  make  the  proposal  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  office 
identified  in  the  ADDRESSES  section  at 
the  beginning  of  this  document. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment  and 
environmental  impact  statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25. 1983  (48  FR 
49244). 

Required  Determinations 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  is  required.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  number  1018- 
0094.  This  rule  does  not  alter  that 
information  collection  requirement.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
threatened  plants,  see  50  CFR  17.72. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  our  Snake  River 
Basin  Office  (see  ADDRESSES  section). 

Author: 

The  primary  author  of  this  proposed 
rule  is  Edna  Rey-Vizgirdas,  U.S.  Fish 
and  Wildlife  Service,  Snake  River  Basin 
Office  (see  ADDRESSES  section). 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulations  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below; 
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PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows; 


Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1544:  16  U.S.C  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 


the  List  of  Endangered  and  Threatened 
Plants: 

§17.12    Endangerad  and  tiwaatened  ptonts. 


order  under  FLOWERING  PLANTS,  to 

(h)  *  *  • 

Species 

Historic  range                      Family 

Status 

When 
listed 

Critical 
hal3ftai 

Special 

Scientific  name               Common  name 

rules 

FLOWERING  PLANTS 

Silene  spaMngii  Spalding's  catctifly  . 


U  S.A,  (OR,  ID.  MT, 
WA).  Canada 
(B.C.). 


Caiyophyllaceae  . 


NA 


Dated:  October  29,  1999 
Jamie  Rappaport  dark, 

Director.  Fish  and  Wildlife  Service. 

(FR  Doc.  99-31387  Filed  12-2-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AFRICAN  DEVELOPMENT 
FOUNDATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Meeting 

This  supersedes  the  annouscment 
published  on  December  1,  1999. 

time:  10:00  a.m.-12:30  p.m. 

PLACE:  ADF  Headquarters. 

DATE:  Tuesday,  December  7. 1999. 

status:  Open. 

Agenda 

10:00  a.m.:  Chairman's  Report 
10:30  a.m.:  President's  Report,  New 
'    Business 
12:30  p.m.:  Adjournment 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Dick 
Day,  Coordinator,  Office  of  Policy. 
Plaiming  and  Outreach,  who  can  be 
reached  at  (202)  673-3916. 
William  R.  Ford. 
President. 

[FR  Doc.  99-31512  Filed  12-1-99;  1:43  pm| 
BILLING  CODE  61t6-01-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Forest  System  Roadless 
Areas 

agency;  Forest  Service,  USDA. 
ACTION:  Notice  of  additional  scoping 

meetings. 

summary:  On  October  19,  1999,  the 
Forest  Service  published  in  the  Federal 
Register  a  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  a 
proposed  rule  for  the  protection  of 
roadless  areas.  The  notice  requested 
public  comment  on  the  scope  of  the 
analysis,  on  possible  alternatives,  and 
on  whether  an  exemption  should  be 
granted  to  the  Tongass  National  Forest. 
On  November  10, 1999,  the  Forest 
Service  published  a  meeting  notice  of  10 
public  scoping  meetings  aroimd  the 
country.  The  agency  now  gives  notice  of 
additional  local  public  scoping  meetings 
to  be  hosted  by  National  Forest  offices 
throughout  the  United  States.  A 
schedule  of  meeting  locations,  dates, 
and  times  is  set  out  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

DATES:  The  dates  of  these  additional 
scoping  meetings  are  listed  in  a  table  in 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  notice.  The  deadline  for 
responding  to  the  notice  of  intent 
remains  December  20, 1999. 
ADDRESSES:  The  planned  locations  and 
dates  for  the  ongoing  National  Forest- 


level  scoping  meetings  are  set  out  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  All  written  comments  on  the 
Notice  of  Intent  should  be  mailed  to; 
USDA  Forest  Service-CAET,  Attention: 
Roadless  Areas  NOI,  P.O.  Box  221090, 
Salt  Lake  City,  Utah  84122  or  faxed  to 
801-517-1021.  Comments  may  be  sent 

to  Roadless/wo caet-slc@fs.fed.us  via 

electronic  mail. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Watson,  Content  Analysis 
Enterprise  Team,  telephone:  801-517- 
1020,  or  send  comments  to  Roadless/ 

wO caet-slc@fe.fed.us  via  electronic 

mail.  Those  interested  in  attending  the 
meetings  may  also  contact  the  hosting 
Forest  Supervisor's  Office.  The  Forest 
Service's  home  page  at  www.fs.fed.us/ 
link/other. shtml  contains  a  list  of  Forest 
Service  offices  by  name.  State,  and 
Region. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  previously  announced 
regional  meetings,  the  Forest  Service  is 
providing  additional  opportunities  for 
the  public  to  participate  in  local  scoping 
meetings  on  the  proposal  for  protecting 
the  remaining  roadless  areas  within  the 
National  Forest  System.  The  scoping 
meetings  are  scheduled  at  the  times  and 
places  shown  the  following  list.  Those 
wishing  to  attend  from  outside  the 
immediate  area  served  by  the  National 
Forest  are  cautioned  to  check  with  the 
Forest  Supervisor's  Office  before 
departing  for  the  meeting. 

BILLING  CODE  3410-11-M 
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Northern  Region  (Region  1) 

Administrative 

Date 

Meeting  Location 

Meeting 

Contact 

Unit 

(1999) 

Time 

Person 

Regional  Office 

November 

Missoula,  Montana 

6:00  to  9:00  p.m. 

Tom  Rhode 

17 

University  of  Montana 

(406)  329- 
3196 

LoloNF 

November 

Missoula.  Montana 

6:00  to  9:00  p.m. 

Barb  Beckes 

17 

University  of  Montana 

(406)  329- 
3750 

Nez  Perce  NF 

December  1 

Grangeville,  Idaho 
Supervisor  s  Office 

6:30  to  9:00  p.m. 

Ihor 

Mereszczak 
(208) 983- 
4055 

Lewis  and 

December  2 

Great  Falls,  Montana 

4:00  to  7:00  p.m. 

Robin  Strathv 

Clark  NFS 

Supervisor  s  Office 

(406)  791- 
7700 

Kootenai  NF 

December  7 

Libby,  Montana 
City  Hall 

6:00  to  9:00  p.m. 

Joan 

Dickerson 
(406)  293- 
6211 

Bitteroot  NF 

December  8 

Hamilton,  Montana 
Senior  Center 

4:00  to  8:00  p.m. 

Sue  Heald        j 
(406)  363- 
7121                   1 
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Clearwater  NF 

December  8 

Orofino,  Idaho 
Orofino  High  School 

6:00  to  10:00 
p.m. 

Cliff  Mitchell 
(208)  476- 
4541 

Flathead  NF 

Decembers 

Kalispell,  Montana 
Outlaw  Inn 

6:30  to  9:00  p.m. 

Allen  Rowley 
(406)  758- 
5200 

Custer  NF 

December 

14 

Billings,  Montana 
Custer  Supervisor  s 
Office 

5:30  to  8:30  p.m. 

Cheri  Bashor 
(406)  657- 
6200 

Helena  NF 

December 
14 

Helena,  Montana 
Supervisor  s  Office 

4:00  to  8:00  p.m. 

Maggie 
Pitman 
(406)  449- 
5201 

Idaho 
Panhandle  NF 

December 
14 

Coeur  d  Alene,  Idaho 
Supervisor  s  Office 

3:00  to  8:00  p.m. 

Anthony 
Matthews 
(208)  765- 
7223 

Dakota  Prairie 
NG 

December 
15 

Bismarck,  North 
Dakota 

Supervisor  s  Office 
240  West  Century 

4:00  to  8:00  p.m. 

Steve 
Williams 
(701)250- 
4443 

Gallatin  NF 

December 
15 

Bozeman,  Montana 
Holiday  Inn 

6:00  to  9:00  p.m. 

Jim  Devi  tt 
(406)  587- 
6702 

Beaverhead 
Deerlodge  NFs 

December 

16 

Dillon,  Montana 
Western  Montana 
College 

4:00  to  8:00  p.m. 

Diane  Petroni 
(406)  683- 
3900 

Rocky  Mountain  Region  (Region  2) 

Administrative 
Unit 

Date 

(1999) 

Meeting  Location 

Meeting 
Time 

Contact 
Person 

Pike   San  Isabel 
NFs 

December  2 

Pueblo,  Colorado 

Forest  Supervisor  s 

Office 

1920  Valley  Drive 

5:30  to  7:30  p.m. 

Barb  Tiraock 

(719)545- 

8737 

White  River  NF 

December  6 

Glenwood  Springs, 

Colorado 

First  Choice  Inn 

6:30  to  8:00  p.m. 

Lynn  Kolund 
(970)  242- 
8211 
ext.  41 16 

Grand  Mesa, 
Uncompaghre, 
and  Gunnison 

NFs 

December  8 

Grand  Junction, 
Colorado 
Grand  Vista  Inn 
2790  Crossroads 
Boulevard 

6:30  to  8:30  p.m. 

Pam  Wilson 
(970)  874- 
6600 

Rio  Grande  NF 

Decembers 

Del  Norte,  Colorado 
Court  House  Annex 

6:00  to  8:00  p.m. 

Ron  Jablonski 

(719)852- 

5941 

Federal  Register / Vol.  64,  No.  232 /Friday.  December  3.  1999/Notices 


67825 


San  Juan  NF 

December 
13 

Durango,  Colorado 

San  Juan  Public  Lands 

Center 

15  Burnett  Court 

6:30  to  8:30  p.m. 

Ann  Bond 
(970) 355- 
1219 

Medicine  Bow 

NF 

December 

13 

Casper,  Wyoming 
Parkway  Plaza, 
Ballroom  A 

6:30  to  8:30  p.m. 

Pat  Harrison 
(307)  745- 
2378 

Shoshone  NF 

December 
13 

Cody,  Wyoming 
Holiday  Inn 
1701  Sheridan 

4:00  to  7:00  p.m. 

Gordon 
Warren 

(307)  578- 
1258 

Shoshone  NF 

December 
14 

Riverton,  Wyoming 
Holiday  Inn 
North  Federal 
Boulevard  and  Sunset 
Boulevard 

4:00  to  7:00  p.m. 

Gordon 
Warren 
(307)  578- 
1258 

Bighom  NF 

December 
14 

Sheridan.  Wyoming 

Sheridan  Center  Best 

Western 

612  North  Main 

4:00  to  7:00  p.m. 

Bemie 
Bomong 

(307)  674- 
2685 

Routt  NF 

December 
14 

Steamboat  Springs, 
Colorado 
Supervisor  s  Office 

6:30  to  8:30  p.m. 

Denise 
Germann 
(970)  870- 
2214 

Black  Hills  - 
Nebraska  NFs 

December 
14 

Rapid  City,  South 

Dakota 

Hotel  Alex  Johnson 

523  6th  Street 

5:00  to  9:00  p.m. 

Dennis  Neill 
(605) 673- 
2251 
ext.  3117 

Nebraska  NF 

December 
14 

Chadron,  Nebraska 
Supervisor  s  Office 
125  North  Main  Street 

7:00  to  9:00  p.m. 

Jerry 

Schumacher 
(308)  432- 
0324 

Nebraska  NF 

December 
15 

Grand  Island. 

Nebraska 

Mid-Town  Holiday  Inn 

2503  South  Locust 

Street 

7:00  to  9:00  p.m. 

Jerry 

Schumacher 
(308)432- 
0324 

Medicine  Bow 
NF 

December 
15 

Laramie,  Wyoming 
Holiday  lim 

6:30  to  8:30  p.m. 

Pat  Harrison 

(307)  745- 
2378 

Arapaho 
Roosevelt  NFs 

December 
15 

Golden,  Colorado 
Regional  Office 
740  Simms  Street 

4:30  to  7:30  p.m. 

Karen  Roth 
(970)  498- 
1100 

67826 


Federal  Register / Vol.  64,  No.  232 /Friday,  December  3,  1999 /Notices 


Southwest  Region  (Region  3) 

Administrative 
Unit 

Date 
(1999) 

Meeting  Location 

Meeting 
Time 

Contact 
Person 

Regional  Office 
-  Cibola  NF 

November 
16 

Albuquerque,  New 
Mexico 

4:00  to  7:00  p.m. 

Vicky  Estrada 
(505)  346- 
2650 

GilaNF 

December 
13 

Silver  City,  New 
Mexico 
Supervisor  s  Office 

4:00  to  7:00  p.m. 

Laura 
Browning 
(505)  388- 
8391 

Coconino 
Kaibab  NFs 

December 
13 

Flagstaff,  Arizona 
Supervisor  s  Office 

4:00  to  7:00  p.m. 

Roger  Zanotto 

(520)  527- 

3440 

or 

Bruce  Higgins 

(520)  635- 

8210 

Coronado  NF 

December 
13 

Tucson,  Arizona 

6:00  to  7:30  p.m. 

RonSenn 
(520)  679- 
4575 

Santa  Fe  NF 

December 
14 

Espanola,  New  Mexico 

7:00  to  9:00  p.m. 

Allen  Fowler 
(505) 428- 
7821 

Lincoln  NF 

December 
14 

Ruidoso,  New  Mexico 

4:00  to  7:00  p.m. 

Ron  Hannon 
(505)  434- 
7200 

Tonto  NF 

December 
15 

Phoenix,  Arizona 
Embassy  Suites 
44th  and  McDowell 

6:00  to  9:00  p.m. 

Paul  Stewart 
(602)  225- 
5200 

Santa  Fe  - 
Carson  NFs 

December 
15 

Pecos,  New  Mexico 

7:00  to  9:00  p.m. 

Allen  Fowler 
(505)  428- 
7821 

Prescott  NF 

December 
15 

Prescott,  Arizona 

4:00  to  7:00  p.m. 

Cynthia 
Moody 
(520)  527- 
4874 

Lincoln  NF 

December 

15 

Cloudcroft,  New 
Mexico 

4:00  to  7:00  p.m. 

Ron  Hannon 
(505)  434- 
7200 

Apache 
Sitgreaves  NFs 

December 
16 

Springerville,  Arizona 
Supervisor  s  Office 

6:30  to  8:30  p.m. 

Jim  Anderson 
(520)  333- 
6370 
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Intermountain  Region  (Region  4) 

Administrative 
Unit 

Date 

(1999) 

Meeting  Location 

Meeting 
Time 

Contact 
Person 

Wasatch    Cache 
NFs 

November 
17 

Salt  Lake  City,  Utah 
Salt  Palace 

6:00  to  9:00  p.m. 

Michael  Barry 

(801)524- 

3900 

Humboldt 
Toiyabe  NFs 

December  6 

I  as  Vegas,  Nevada 
Sahara  West  Library 
9600  West  Sahara 
Avenue 

6:00  to  8:00  p.m. 

Rick  Connell 

(775)331- 

6444 

Caribou 
Targhee  NFs 

December  6 

Idaho  Falls,  Idaho 
Idaho  Falls  Public 
Library 

6:00  to  9:00  p.m. 

Paul  Oakes 

(208)  236- 

7500 

or 

Alan  Silker 

(208)  624- 

3151 

Salmon   Challis 

NFs 

December  6 

Challis,  Idaho 

7:00  to  9:00  p.m. 

Bob  Russell 
or  Pat  Ulik 
(208)  756- 
5100 

Manti    LaSal 

NFs 

December  7 

Price,  Utah 

7:00  to  9:00  p.m. 

Aaron  Howe 
or  Dave 
Hatfield 
(435)  637- 
2817 

Ashley  NF 

December  7 

Green  River, 

Wyoming 

Sweetwater  County 

Building 

80  West  Flaming 

Gorge  Way 

12:00  to  3:00 
p.m. 

LauraJo  West 
(435)  789- 
1181 

Salmon   Challis 
NFs 

December  7 

Arco,  Idaho 
Arco  Business 
Incubation  Center 
159  North  Idaho 
Avenue 

7:00  to  9:00  p.m. 

Bob  Russell 
or  Pat  Ulik 
(208)  756- 
5100 

Humboldt 
Toiyabe  NFs 

December  8 

Reno,  Nevada 
Reno-Sparks 
Convention  Center 
South  Meeting  Hall 
4590  South  Virginia 
Street 

6:00  to  8:00  p.m. 

Rick  Connell 

(775)331- 
6444 
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Humboldt  - 

December  8 

Reno,  Nevada 

7:00  to  9:00  p.m. 

Rick  Connell 

Toiyabe  NFs 

Galena  High  School 

Cafeteria 

3600  Butch  Cassidy 

Way 

(775)355- 
5388 

Fishlake  NF 

December  8 

Richfield,  Utah 

7:00  to  9:00  p.m. 

Linda  Jackson 
(435)  896- 
9233 

Humboldt 

December  9 

Hadley,  Nevada 

6:30  to  8:30  p.m. 

Rick  Connell 

Toiyabe  NFs 

(between  Austin  and 

Tonopah  on  Highway 

376) 

Hadley  Community 

Center 

(775)331- 
6444 

Uinta  NF 

December  9 

Prove,  Utah 

7:00  to  9:00  p.m. 

Reese  Pope 

(801)342- 

5100 

Salmon   Challis 

December  9 

Salmon,  Idaho 

7:00  to  9:00  p.m. 

Bob  Russell 

NFs 

Supervisor  s  Office 

or  Pat  Ulik 
(208)  756- 
5100 

Ashley  NF 

December 

Duchesne,  Utah 

4:00  to  7:00  p.m. 

LauraJo  West 

13 

Duchesne  County 
Building 

(435)  789- 
1181 

Boise  NF 

December 

Boise,  Idaho 

6:00  to  8:00  p.m. 

Jennifer  Jones 

13 

Owyhee  Plaza  Hotel 
11th  and  Main  Streets 

(208)  373- 
4105 

Sawtooth  NF 

December 

Twin  Falls,  Idaho 

7:00  to  9:00  p.m. 

Sharon 

13 

College  of  Southern 

Idaho 

Taylor  Administration 

Building 

Cedar  Room 

Room  277 

315  Falls  Avenue 

LeBreque  or 
Rob  Daley 
(2080  737- 
3277 

Ashely  NF 

December 

Vernal,  Utah 

4:30  to  6:3&p.m. 

LauraJo  West 

14 

Supervisor  s  Office 
3555  North  Vemal 
Avenue 

(435)  789- 
1181 

Dixie  NF 

December 
15 

Cedar  City,  Utah 

7:00  to  9:00  p.m. 

Randy 
Hayman  or 
Joe  Reddan 
(435)  865- 
3700     . 
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Payette  NF 

December 
15 

McCall,  Idaho 
Supervisor  s  Office 

6:00  to  8:00  p.m. 

Ralph  Geibei 
(208)  634- 
0703 

Bridger   Teton 
NFs 

December 
15 

Jackson,  Wyoming 
Teton  County  Library 

7:00  to  9:00  p.m. 

Rick 

Anderson 
(307)  739- 
5558 

Humboldt 
Toiyabe  NFs 

December 
16 

Elko,  Nevada 
Great  Basin 
Community  College 
Greenhaw  Technical 
Arts  Building,  Room 
130 

6:00  to  8:00  p.m. 

Rick  Connell 

(775)331- 

6444 

Pacific  Southwest  Region  (Region  5) 

Administrative 
Unit 

Date 
(1999) 

Meeting  Location 

Meeting 
Time 

Contact 
Person 

Plumas  NF 

November 
30 

Quincy,  California 
Plumas  County  Library 

7:00  to  9:00  p.m. 

Lee  Anne 
Schramel 
Taylor 
(530)  283- 
7850 

Lake  Tahoe 
Basin 

Management 
Unit 

December  1 

South  Lake  Tahoe, 

California 

South  Lake  Tahoe 

Library 

7:00  to  9:00  p.m. 

Linda  Massey 
(530)  573- 
2688 

Lassen  NF 

December  1 

Susanville,  California 
Supervisor  s  Office 

7:00  to  9:00  p.m. 

Barbara 
Massey 
(530)  252- 
6604 

Plumas  NF 

December  1 

Chico,  California 
Pleasant  Valley 
Recreation  Center 

7:00  to  9:00  p.m. 

Lee  Anne 
Schramel 
Taylor 
(530)  283- 
7850 

Klamath  NF 

December  6 

Yreka,  California 
Miner  s  Inn 

7:00  to  9:00  p.m. 

Jon  Silvius 
(530)841- 
4485 

Sierra  NF 

December  8 

North  Fork,  California 
North  Fork  Town  Hall 

6:30  to  8:30  p.m." 

Sue  Exline 
(5590  297- 
0706 
ext.  4804 

Mendicino  NF 

December  7 

Willows.  California 
Supervisor  s  Office 

6:30  to  8:30  p.m. 

Phebe  Brown 
(530)  934- 
3316 

67830 


Federal  Register / Vol.  64,  No.  232 /Friday,  December  3,  1999 /Notices 


Stanislaus  NF 

December  7 

Sonora,  California 
Supervisor  s  Office 

7:00  to  8:30  p.m. 

Beth  Chacon 
(209)  532- 
3671 
ext.  244 

Los  Padres  NF 

December  8 

Santa  Barbara, 

California 

Santa  Barbara  County 

Education  Office 

7:00  to  9:00  p.m. 

Kathy  Good 

(805)681- 

2759 

Sierra  NF 

December  8 

Clovis,  California 
Clovis,  Memorial 
Building 

6:30  to  8:30  p.m. 

Sue  Exline 
(559)  297- 
0706 

ext.  4804 

Mendocino  NF 

December  8 

Ukiah,  California 
Bureau  of  Land 
Management 
Conference  Room 

6:30  to  8:30  p.m. 

Phebe  Brown 
(530)  934- 
3316 

Los  Padres  NF 

December  9 

San  Luis  Obispo, 
California 
Veteran  s  Hall 

7:00  to  9:00  p.m. 

Kathy  Good 

(805)681- 

2759 

TahoeNF 

December  9 

Nevada  City, 
California 
Nevada  County 
Superintendent  of 
Schools  Office 

7:00  to  9:00  p.m. 

Ann  Westling 
(530)  478- 
6205 

Eldorado  NF 

December 
14 

Placerville,  California 

7:00  to  9:00  p.m. 

Frank 
Mosbacher 
(530)621- 
5268 

Modoc  NF 

December 
14 

Alturas,  California 
Supervisor  s  Office 

2:00  to  3:30  p.m. 

Nancy 
Gardner 
(530)  233- 
8713 

Modoc  NF 

December 
14 

Alturas,  California 
Supervisor  s  Office 

5:30  to  7:00  p.m. 

Nancy 
Gardner 
(530)  233- 
8713 

Sequoia  NF 

December 
14 

Porterville,  California 
Supervisor  s  Office 

5;00  to  6:30  p.m. 

Julie  Allen 
(559)  784- 
1500 
ext.  1160 
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Shasta    Trinity 

December 

Redding,  California 

7:00  to  9:00  p.m. 

Duane  Lyon 

NFs 

14 

Holiday  Inn 

(530)  242- 
2207  or    - 
Bob  Ramirez 
(530) 242- 
2322 

Six  Rivers  NF 

December 
14 

Eureka,  California 
Supervisor  s  Office 

7:00  to  9:00  p.m. 

Bill  Pidanick 

(707)441- 

3673 

Cleveland  NF 

December 

15 

San  Diego,  California 
Supervisor  s  Office 

7:00  to  8:30  p.m. 

Joan  Wynn 

(619)674- 

2984 

Inyo  NF 

December 
15 

Bishop,  California 
Our  Lady  of  Perpetual 
Help  Catholic  Church 

6:30  to  8:30  p.m. 

Nancy  Upham 
(760)  873- 
2427 

San  Bernardino 

December 

San  Bernardino, 

7:00  to  9:00  p.m. 

Ruth 

NF 

15 

California 
San  Bernardino 

Wenstrom 
(909)  884- 

- 

County  Government 
Center  Council  Room 

6634 
ext.  3130 

Sequoia  NF 

December 
15 

Lake  Isabella, 

California 

Lake  Isabella  Veteran  s 

Hall 

5:00  to  6:30  p.m. 

Julie  Allen 
(559)  784- 
1500 
ext.  1 160 

Angeles  NF 

December 
16 

Glendora,  California 
Glendora  Public 
Library 

2:30  to  5:00  p.m. 

Gail  Wright 
(626)  574- 
5205  or 
Randi 
Jorgensen 
(626)  574- 
5206 

Angeles  NF 

December 
16 

Glendora,  California 
Glendora  Public 
Library 

7:00  to  9:30  p.m. 

Gail  Wright 
(626)  574- 
5205  or 
Randi 
Jorgensen 
(626)  574- 
5206 

Inyo  NF 

December 
16 

Mammoth,  California 
Mammoth  Lakes 
Visitor  Center 

6:30  to  8:30  p.m. 

Nancy  Upham 
(760)  873- 
2427 

San  Bernardino 

December 

Hemet,  California 

7:00  to  9:00  p.m. 

Ruth 

NF 

16 

James  Simpson  Center 

Wenstrom 
(909)  884- 
6634 
ext.  3130 
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Pacific  Northwest  Region  (Region  6) 

Administrative 
Unit 

Date 

(1999) 

Meeting  Location 

Meeting 
Time 

Contact 
Person 

Willamette  NF 

November 
29 

Oakridge,  Oregon 
Middle  Fork  Ranger 
District 

6:30  to  8:30  p.m. 

Sue  Olson 
(541)465- 
6539  or 
Julie  Cox 
(541)465- 
6524 

Gifford  Pinchot 

NF 

November 
30 

Portland,  Oregon 

Oregon  Convention 

Center 

777  Northeast  Martin 

Luther  King,  Jr. 

Boulevard 

5:00  to  8:30  p.m. 

Tom 

Knap- 

penberger 

(360)891- 

5005 

Willamette  NF 

November 
30 

McKenzie  Bridge, 
Oregon 

McKenzie  School 
District  Office 

6:30  to  8:30  p.m. 

Sue  Olson 
(541)465- 
6539  or 
Julie  Cox 
(541)465- 
6524 

Regional  Office 

November 
30 

Portland,  Oregon 
Oregon  Convention 
Center 

5:00  to  8:00  p.m. 

Mary  Marrs 
(541)858- 
2211  or 
(541)471- 
6515 

Willamette  NF 

December  1 

Sweet  Home,  Oregon 
Sweet  Home  Ranger 
District 

6:30  to  8:30  p.m. 

Sue  Olson 
(541)465- 
6539  or 
Julie  Cox 
(541)465- 
6524 

Siskiyou  NF 

December  2 

Coos  Bay,  Oregon 

Coos  Bay  Public 

Library 

Main  Meeting  Room 

525  Anderson 

6:00  to  9:00  p.m. 

Mary  Marrs 

(541)471- 

6515 

Willamette 
Siuslaw  NFs 

December  2 

Eugene,  Oregon 
Eugene  Water  and 
Electric  Board 

6:30  to  8:30  p.m. 

Sue  Olson 

(541)465- 

6539 

or 

Julie  Cox 

(541)465- 

6524 
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Malheur  NF 

December  6 

John  Day,  Oregon 
Forest  Service  Office 

5:00  to  8:00  p.m. 

Sharon 
Sweeney 
(541)575- 
3144 

Siuslaw  NF 

December  6 

Florence,  Oregon 
Florence  Events  Center 

6:30  to  8:30  p.m. 

Joni 

Quamstrom 
(541)750- 
7075 

Winema  NF 

December  6 

Klamath  Falls,  Oregon 
Supervisor  s  Office 

6:30  to  7:30  p.m. 

Frank 
Erickson 
(541)883- 
6715 

Winema  NF 

December  6 

Klamath  Falls,  Oregon 
Supervisor  s  Office 

7:30  to  8:30  p.m. 

Frank 
Erickson 
(541)883- 
6715 

Fremont  NF 

December  7 

Lakeview,  Oregon 

Fremont  NF/Lakeview 

Bureau  of  Land 

Management 

Headquarters 

1300  South  G  Street 

6:30  to  8:30  p.m. 

Lisa  Swinney 

(541)947- 

6261 

Ochoco  NF 

December  7 

Prineville,  Oregon 
Supervisor  s  Office 
3 160  Northeast  Third 
Street 

7:00  to  9:00  p.m. 

Bill  Rice 

(541)416- 

6647 

Wenatchee 
Okanogan  NFs 

December  7 

Wenatchee, 
Washington 
Supervisor  s  Office 
215  Melody  Lane 

2:00  to  4:00  p.m. 

Paul  Hart 
(509)  662- 
4314 

Wenatchee 
Okanogan  NFs 

December  7 

Wenatchee, 
Washington 
Supervisor  s  Office 
2 1 5  Melody  Lane 

4:00  to  6:00  p.m. 

Paul  Hart 
(509)  662- 
4314 

Wenatchee 
Okanogan  NFs 

December  7 

Wenatchee, 
Washington 
Supervisor  s  Office 
215  Melody  Lane 

6:30  to  8:30  p.m. 

Paul  Hart 
(509)  662- 

4314 

Willamette 
Siuslaw  NFs 

December  7 

Salem,  Oregon 
Salem  Bureau  of  Land 
Management  Office 

6:30  to  8:30  p.m. 

Sue  Olson 

(541)465- 

6539 

or 

Julie  Cox 

(541)465- 

6524 
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Colville  NF 

December  8 

Spokane,  Washington 
Spokane  City  Hall 
808  West  Spokane 
Falls  Boulevard 

6:00  to  9:00  p.m. 

Cynthia 
Reichelt 
(509)  684- 
7187 

Mount  Hood 

Decembers 

Sandy,  Oregon 

1:00  to  3:00  p.m. 

Glen  Sachet 

NF 

Mount  Hood  NF 

Headquarters 

16400  Champion  Way 

(503)  668- 
1791 

Colville  NF 

December  9 

Colville,  Washington 
Supervisor  s  Office 
765  South  Main  Street 

6:00  to  9:00  p.m. 

Ron  DeHart 

(425)  744- 
3573 

Wallowa 

December  9 

Enterprise,  Oregon 

5:00  to  8:00  p.m. 

John  Denne 

Whitman  NFs 

Clover  Leaf  Hall 

(541)523- 
1246 

Wenatchee 

December  9 

Okanogan, 

2:00  to  4:00  p.m. 

Paul  Hart 

Okanogan  NFs 

Washington 
Cedar  s  Motor  Inn 

(509)  662- 
4314 

Wenatchee 

December  9 

Okanogan, 

4:00  to  6:00  p.m. 

Paul  Hart 

Okanogan  NFs 

Washington 
Cedar  s  Motor  Inn 

(509)  662- 
4314 

Wenatchee 

December  9 

Okanogan, 

6:30  to  8:30  p.m. 

Paul  Hart 

Okanogan  NFs 

Washington 
Cedar  s  Motor  Inn 

(509)  662- 
4314 

Malheur  NF 

December 

Bums,  Oregon 

5:00  to  8:00  p.m. 

Sharon 

13 

Senior  Center 

Sweeney 

(541)575- 

3144 

Umatilla  NF 

December 

Pendleton,  Oregon 

7:00  to  9:00  p.m. 

Earle  Rother 

13 

Supervisor  s  Office 
25 1 7  Southwest  Hailey 
Avenue 

(541)278- 
3734 

Willamette 

December 

Corvallis,  Oregon 

6:30  to  8:30  p.m. 

Sue  Olson 

Siuslaw  NFs 

13 

Supervisor  s  Office 

(541)465- 

6539 

or 

Julie  Cox 

(541)465- 

6524 

Umpqua  NF 

December 

Roseburg,  Oregon 

3:30  to  7:30  p.m. 

Cheryl 

14 

Douglas  County 
Library 

Walters 

(541)957- 

3259 

Wenatchee 

December 

Yakima,  Washington 

2:00  to  4:00  p.m. 

Paul  Hart 

Okanogan  NFs 

14 

Cavanaugh  s  Gateway 
9  North  9th  Street 

(509)  662- 
4314 
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Wenatchee 
Okanogan  NFs 

December 
14 

Yakima,  Washington 
Cavanaugh  s  Gateway 
9  North  9th  Street 

4:00  to  6:00  p.m. 

Paul  Hart 
(509)  662- 
4314 

Wenatchee 
Okanogan  NFs 

December 
14 

Yakima,  Washington 
Cavanaugh  s  Gateway 
9  North  9th  Street 

6:30  to  8:30  pm 

Paul  Han 
(509)  662- 
4314 

Mount  Baker 
Snowqualmie 

NFs 

December 
15 

Sedro-Woolley, 

Washington 

Mount  Baker  Ranger 

District 

2105  Highway  20 

3:30  to  5:30  p.m. 

Ron  DeHart 

(425)  744- 
3573 

Mount  Baker 
Snowqualmie 
NFs 

December 
15 

Sedro-Woolley, 

Washington 

Mount  Baker  Ranger 

District 

2105  Highway  20 

6:30  to  8:30  p.m. 

Ron  DeHan 
(425)  744- 
3573 

Umpqua  NF 

December 
15 

Cottage  Grove,  Oregon 
Cottage  Grove  Ranger 
District 

7:00  to  8:30  p.m. 

Cheryl 
Walters 
(541)957- 
3259 

Wallowa 
Whitman  NFs 

December 

15 

Baker  City,  Oregon 
Baker  Ranger  District 

5:00  to  8:00  p.m. 

John  Denne 

(541)523- 

1246 

Deschutes  NF 

December 
16 

Bend,  Oregon 
Bend  National  Guard 
Armory 

6:00  to  9:00  p.m. 

Terri  Gates 

(541)383- 

5561 

Mount  Baker 

Snoqualmie 

NFs 

December 
16 

Moutlake  Terrace, 
Washington 
Supervisor  s  Office 
21905  64th  Avenue 

3:30  to  5:30  p.m. 

Ron  DeHart 

(425)  744- 
3573 

Mount  Baker 
Snoqualmie 

NFs 

December 
16 

Moutlake  Terrace, 
Washington 
Supervisor  s  Office 
21905  64th  Avenue 

6:30  to  8:30  p.m 

Ron  DeHart 
(425)  744- 
3573 

Olymipic 
Gifford  Pinchot 
NFs 

December 
16 

Olympia,  Washington 
Supervisor  s  Office 
1835  Black  Lake 
Boulevard 

7:00  to  9:00  p.m. 

Ken  Eldredge 
(360)  956- 
2323 

Rogue    Siskiyou 

NFs 

December 
16 

Medford,  Oregon 
Rogue  Regency 
Inn2345  Crater  Lake 
Highway 

6:00  to  9:00  p.m. 

Mary  Marrs 

(541)471- 

6515 

Wenatchee 
Okanogan  NFs 

December        Ellensburg, 
16                     Washington 

Hal  Holmes  Center 

2:00  to  4:00  p.m. 

Paul  Hart 
(509)  662- 
4314                 1 
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Wena  tehee 
Okanogan  NFs 

December 
16 

Ellensburg, 
Washington 
Hal  Holmes  Center 

4:00  to  6:00  p.m. 

Paul  Hart 
(509)  662- 
4314 

Wenatchee 
Okanogan  NFs 

December 
16 

Ellensburg, 
Washington 
Hal  Holmes  Center 

6:30  to  8:30  p.m. 

Paul  Hart 
(509)  662- 
4314 

Southern  Region  (Region  8) 

Administrative 
Unit 

Date 

(1999) 

Meeting  Location 

Meeting 
Time 

Contact 
Person 

Regional  Office 

November 
30 

Atlanta,  Georgia 
Georgia  International 
Convention  Center 
1902  Sullivan  Road 

6:30  to  9:30  p.m. 

Bob  Wilhelm 
(404)  347- 
5401 

NFs  in  Alabama 

December  7 

Andalusia,  Alabama 

5:00  to  7:00  p.m. 

Rick  Morgan 
(334)  832- 
4470 

NFs  in  Alabama 

December  7 

Brent,  Alabama 

5:00  to  7:00  p.m. 

Rick  Morgan 
(334)  832- 
4470 

NFs  in  Alabama 

December  7 

Heflin,  Alabama 

5:00  to  7:00  p.m. 

Rick  Morgan 
(334)  832- 
4470 

NFs  in  Alabama 

December  7 

Talladega,  Alabama 

5:00  to  7:00  p.m. 

Rick  Morgan 
(334)  832- 
4470 

NFs  in  Alabama 

December  7 

Tuskegee,  Alabama 

5:00  to  7:00  p.m. 

Rick  Morgan 
(334)  832- 
4470 

NFs  in  Alabama 

December  7 

Double  Springs, 
Alabama 

5:00  to  7:00  p.m. 

Rick  Morgan 
(334)  832- 
4470 

NFs  in  Florida 

December  8 

Gainesville,  Florida 
Sheraton  Hotel 
2900  Southwest  1 3 
Street 

6:00  to  8:00  p.m. 

Richard 
Shelfer 
(904)  942- 
9300 

Caribbean  NF 

Decembers 

Caribbean  National 
Forest,  Catalina 
Service  Center 

5:00  to  8:00  p.m. 

Ricardo 
Garcia 
(787)  888- 
1810 

Cherokee  NF 

December  9 

Cleveland,  Tennessee 
Cleveland  Community 
College 

1:00  to  3 :00  p.m. 

Keith 
Sandifer 
(423)  576- 
9700 

Cherokee  NF 

December  9 

Cleveland,  Tennessee 
Cleveland  Community 
College 

7:00  to  9:00  p.m. 

Keith 
Sandifer 
(423)  576- 
9700 
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Chattahoochee 
Oconee  NFs 

December 
13 

Gainesville,  Georgia 
Gainesville  College 

6:00  to  8:00  p.m. 

John  Petrick 
(770) 536- 
0541 

Ouachita  NF 

December 
13 

Broken  Bow, 
Oklahoma 
Broken  Bow  Public 
Library 

6:30  to  8:00  p.m. 

Steve  Cannell 

(501)321- 

5202 

Daniel  Boone 
NF 

December 
13 

Lexington,  Kentucky 
Fayette  County 
Extension  Office 

4:00  to  5:30  p.m. 

Kevin 
Lawrence 
(606)  745- 
3100 

Daniel  Boone 
NF 

December 

13 

Lexington,  Kentucky 
Fayette  County 
Extension  Office 

7:00  to  8:30  p.m. 

Kevin 
Lawrence 
(606)  745- 
3100 

George 
Washington 
Jefferson  NFs 

December 
14 

Roanoke.  Virginia 
Supervisor  s  Office 

6:30  to  8:00  p.m. 

Ken  Landgraf 
(540)  265- 
5100 

NFs  in  North 
Carolina 

December 
14 

Ashville,  North 
Carolina 
Southeastern  Station 

6:00  to  8:00  p.m. 

Larry  Hayden 

(704) 257- 
4200 

Ozark   Saint 
Francis  NFs 

December 
14 

Russellville,  Arkansas 

6:00  to  8:00  p.m. 

Deryl  Jevons 

(501)968- 

2354 

Francis  Marion 
Sumter  NFs 

December 
14 

Columbia,  South 
Carolina 

Supervisor  s  Office 
493 1  Broad  River 
Road 

6:00  to  8:00  p.m. 

Robin  Cooper 

(803)561- 

4000 

Ouachita  NF 

December 
16 

Mount  Ida,  Arkansas 
Montgomery  County 
Fairgrounds 

6:30  to  8:00  p.m. 

Steve  Cannell 

(501)321- 

5202 

NFs  in  Texas 

December 
16 

Lufkin,  Texas 

7:00  to  8:30  p.m. 

Betty  Miner 
(409)  639- 
8501 

NFs  in 
Mississippi 

December 
16 

Jackson,  Mississippi 
Crown  Plaza  Hotel 

3:00  to  4:30  p.m. 

Jeff  Long 
(601)965- 
4931 
ext.  149 

NFs  in 
Mississippi 

December 
16 

Jackson,  Mississippi 
Crown  Plaza-Hotel 

5:30  to  7:00  p.m. 

Jeff  Long 
(601)965- 
4931 
ext.  149 

Ozark   Saint 
Francis  NFs 

December 
16 

Jasper,  Arkansas 

6:00  to  8:00  p.m. 

Deryl  Jevons 

(501)968- 

2354 
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Eastern  Region  (Region  9) 

Administrative 
Unit 

Date 
(1999) 

Meeting  Location 

Meeting 
Time 

Contact 
Person 

Regional  Office 

November 
16 

Milwaukee,  Wisconsin 
University  of 
Wisconsin 

5:30  to  9:00  p.m. 

Tom  Malecek 
(603)  536- 
1869 

Chippewa 
Superior  NFs 

November 
22 

Grand  Rapids, 
Minnesota 

1 :00  to  4:00  p.m. 

Denise  Dexter 

(218)626- 

4300 

Chippewa 
Superior  NFs 

November 
22 

Bloomington, 
Minnesota 

6:00  to  9:00  p.m. 

Denise  Dexter 

(218)626- 

4300 

Wayne  NF 

December  2 

Athens,  Ohio 
Ohio  University  Inn 

7:00  to  9:00  p.m. 

Bob  Gianniny 
(740)  534- 
6500 

Mark  Twain  NF 

December  3 

Rolla,  Minnesota 
University  of 
Minnesota  -  RoIIa 

7:00  to  8:30  p.m. 

Laura  Watts 

(573)341- 

7471 

Monongahela 
NF 

December  4 

Seneca  Rocks,  West 

Virginia 

Seneca  Rocks  Visitor 

Center 

10:30  a.m.  to 
1 :30  p.m. 

Richard  Cook 
(304)  636- 
1800 

Mark  Twain  NF 

December  4 

Rolla,  Minnesota 
University  of 
Minnesota  -  Rolla 

12:00  to  1:30 
p.m. 

Laura  Watts 

(573)341- 

7471 

Midewin 
Taligrass  Prairie 
NG 

December  6 

Wilminton,  Illinois 
Midewin 
Administrative  Site 

5:00  to  7:00  p.m. 

MartaWitt 
(815)423- 
6370 

Chequamegon 
Nicolet  NFs 

December  6 

Crandon,  Wisconsin 
Crandon  High  School 

6:00  to  9:00  p.m. 

Mike  Miller 

(715)362- 

1343 

Chequamegon 
Nicolet  NFs 

December  7 

Park  Falls,  Wisconsin 
Park  Falls  Library 

6:00  to  9:00  p.m. 

Mike  Miller 

(715)362- 

1343 

Allegheny  NF 

December  7 

Warren,  Pennsylvania 
Warren  Public  Library 

7:00  to  9:00  p.m. 

Gary  Kell 
(814)723- 
5150 

Hoosier  NF 

December  9 

Martinsville,  Indiana 

6:00  to  8:00  p.m. 

Regis  Temey 

(812)275- 

5987 

HoosierNF 

December  9 

Troy,  Indiana 

6:00  to  8:00  p.m. 

Regis  Temey 

(812)275- 

5987 

Ottawa  NF 

December 
13 

Ewen,  Michigan 

5:00  to  7:00  p.m. 

Bob  Brenner 

(906)  932- 
1330 
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White  Mountain 

NF 

December 

13 

Concord,  New 
Hampshire 
Holiday  Inn  Motel 

6:30  to  8:30  p.m. 

Wayne  Millen 
(603)  466- 

2713 

Green  Mountain 
Finger  Lakes 

NFs 

December 
15 

Rutland,  Vermont 
Howe  Center 

6:30  to  9:00  p.m. 

Rob  Clark 
(802)  362- 
2307 

White  Mountain 

NF 

December 
15 

Gorham,  New 
Hampshire 
Town  and  Country 
Motel  Inn 

6:30  to  8:30  p.m. 

Wayne  Millen 
(802)  466- 
2713 

Hiawatha  NF 

December 
16 

Manistique,  Michigan 
Manistique  High 
School 

4:00  to  8:00  p.m. 

Dave 

Maercklein 
(906)  789- 
3301 

Huron 
Manistee  NFs 

December 
16 

Cadillac,  Michigan 
Bill  Oliver  Best 
Western  Motel 

6:00  to  9:00  p.m. 

Jim  Dimaio 

(231)775- 
2421 

Alaska  Region  (Region  10)                                           | 

Administrative 
Unit 

Date 
(1999) 

Meeting  Location 

Meeting 
Time 

ConUct 
Person 

Tongass  NF 

December  1 

Thome  Bay,  Alaska 
Bay  Chalet 

6;30  to  8:30  p.m. 

(907)  828- 
3304  or 
John  Sherrod 

(907)  747- 
4329 

Tongass  NF 

December  1 

Petersburg,  Alaska 
City  Council 
Chambers 

6:30  to  8:30  p.m. 

(907)  772- 
5900  or 
John  Sherrod 
(907)  747- 
4329 

Tongass  NF 

December  2 

Kake,  Alaska 

Kake  Community  Hall 

4:00  to  7:00  p.m. 

(907)  772- 
5949  or 
John  Sherrod 
(907)  747- 
4329 

Tongass  NF 

December  2 

Sitka,  Alaska 
Harrigan  Centennial 
Building 

6:00  to  8:00  p.m. 

(907)  747- 

4218 

or 

John  Sherrod 

(907)  747- 

4329 
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Tongass  NF 

December  2 

Wrangell,  Alaska 
Wranger  Ranger 
District 

4;(X)  to  8:00  p.m. 

(907)  874- 

7556 

or 

John  Sherrod 

(907)  747- 

4329 

Tongass  NF 

December  2 

Ketchikan,  Alaska 
SEAVC 

7:00  to  9:00  p.m. 

(907) 228- 

4114 

or 

John  Sherrod 

(907)  747- 

4329 

Chugach  NF 

December  2 

Anchorage,  Alaska 
University 

Conferencing  Center 
3700  Sharon  Gangon 
Lane 

6:00  to  8:00  p.m. 

Chuck  Fry 
(907)271- 
2508 

Chugach  NF 

December  2 

Cordova,  Alaska 
Cordova  Ranger 
District 

6:00  to  8:00  p.m. 

Chuck  Fry 
(907)  424- 
7661 

Chugach  NF 

December  6 

Girdwood,  Alaska 
Glacier  Ranger  District 

6:00  to  8:00  p.m. 

Chuck  Fry 
(907)  783- 
3242 

Tongass  NF 

December  7 

Hoonah,  Alaska 
Hoonah  Ranger 
District 

4:00  to  6:00  p.m. 

(907)  945- 

3631 

or 

John  Sherrod 

(907)  747- 
4329 

Chugach  NF 

December  7 

Seward,  Alaska 
Seward  Ranger  District 

6:00  to  8:00  p.m. 

Chuck  Fry 
(907)  224- 
3374 

Tongass  NF 

December  9 

Craig,  Alaska 

City  Council  Chanbers 

7:00  to  9:00  p.m. 

(907)  826- 

1641 

or 

John  Sherrod 

(907)  747- 

4329 

Tongass  NF 

December  9 

Yakutat,  Alaska 
Yakutat  District  Office 

1:00  to  3:00  p.m. 

(907)  784- 

3359 

or 

John  Sherrod 

(907)  747- 

4329 

Federal  Register /Vol.  64,  No.  232 /Friday,  December  3,  1999 /Notices 


67841 


Dated:  November  29, 1999. 
Hilda  Diaz-Soltera, 
Associate  Chief. 

IFR  Doc.  99-31314  Filed  12-2-99;  8:45  am] 
BIUJNO  CODE  341(>-11-C 


COMIMTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List,  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Additions  to  and  Deletions  &om 

the  Procurement  List 

summary:  This  action  adds  to  the 
Procvu«ment  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  and  a  service  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  January  3,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3.  Suite  310, 
1215  lefferson  Davis  Highway, 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  24,  and  October  22, 1999,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
pubhshed  notices  (64  F.R.  51736,  57031 
and  57032)  of  proposed  additions  to  and 
deletions  bom  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  vdll  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 


2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 
Line.  Multi-Loop 
1670-01-062-6310 

Services 

Grounds  Maintenance 
Southern  Mar>'land  District  Courthouse, 
6500  Cherrywood  Lane.  Greenbelt. 
Maryland 
Janitorial/Grounds  Maintenance 
EvQ  DeConcini  Federal  Courthouse.  405 
West  Congress  Street.  Tucson.  Arizona 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  futtire  contractors 
for  the  commodity  and  services. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  commodity  and 
services  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  conunodities  and 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46— 48c 
and  41  CFR  51-2.4. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
deleted  from  the  Procurement  List: 


Commodities 

Marker.  Tube  Type,  Broad  Tip 

7520-01-424-4855 

7520-01-424-4880 

7520-01-424-4849 

7520-01-424-4870 
Meal  Kits 

8970-01-E59-0239C 

8970-01-E59-0240C 

8970-01-E59-0241C 

8970-01 -E59-0242C 
(100%  of  the  requirement  of  the  Kansas 

National  Guard) 
Meal  Kits 

8970-01   ES9  n:30C 

8970-01-ES9-0240C 

8970-01-ES9-0241C 

8970-01-ES9-0242C 
(100%  of  the  requirement  of  the  USPFO  for 

Louisiana.  New  Orleans.  Louisiana) 
Meal  Kits 

8970-01 -E59-0239C 

8970-01-E59-0240C 

B970-01-E59-0241C 

8970-01-ES9-0242C 
(100%  of  the  requirement  of  the  Oklahoma 
Army  National  Guard) 

Service 

Full  Food  &  Dining  Facility  Attendant 

Fort  Polk.  Louisiana 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc  99-31407  Filed  12-2-99:  8:45  am) 
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COM«rrTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List,  Proposed  Addition 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Proposed  Addition  to  and 

Deletions  from  Procurement  List 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  commodities 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  lanuary  3.  2000. 
ADDRESSES:  Conmiittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3.  Suite  310. 
1215  lefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  42  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
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the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
othervnse  indicated)  will  be  required  to 
procure  the  commodity  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  vrill  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (42  U.S.C.  46-»8c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identif)'  the  statement(s) 
underl)ing  the  certification  on  which 
they  are  providing  additional 
information.  The  following  commodity 
has  been  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Collector.  Moisture 

2010-OHD3  3-7292 
NPA:  Sheltered  Work  Services  of  Rome,  Inc.. 
Rome.  Georgia 

Deletioiu 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  sniall  entities. 
The  major  factors  considered  for  this 
certification  were; 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Govenmient. 

3  There  are  no  knonm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  4e-48c)  in 
coimection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  list. 


The  following  commodities  have  been 
proposed  for  deletion  fitim  the 
Procurement  List; 

Kilter.  Air  Conditioning 

4130-00-870-8796 

4130-0O-720-J143 

4130-00-542-4482 

4130-00-756-0978 

4130-00-541-3220 

4130-00-203-3318 

4130-00-95 9-1734 

4130-00-274-7800 

4130-00-249-0966 

4130-00-756-1840 

4130-00-203-3321 
Pen  Set.  Desk 

7520-00-106-9840 
Beverly  L.  Milkman. 
Executive  Director. 

(FR  Doc.  99-31408  Filed  12-2-99:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

2000  Census  Advisory  Commltlse 

AGENCY:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Request  for  nominations  of 

member  organizations  to  serve  on  the 

2000  Census  Advisory  Committee. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended  by  Pub.  L  94-409. 
Pub.  L.  96-523.  Pub.  L.  97-375,  and 
Pub.  L.  105-153).  the  U.S.  Census 
Bureau  invites  and  requests 
nominations  of  organizations  for 
appointment  by  the  Secretary  of 
Commerce  to  the  2000  Census  Advisory 
Committee  (hereinafter  referred  to  as  the 
"Advisory  Committee").  Nominations 
received  in  response  to  this  notice  for 
appointment  to  the  Advisory  Committee 
will  be  considered  in  addition  to 
nominations  already  received.  The 
Advisory  Committee  reports  to  the 
Secretary  of  Commerce.  The  notice's 
SUPPlfHENTARY  INFORMATION  section 
provides  information  about  the 
objectives  and  duties  of  the  Advisory 
Committee  and  membership  criteria. 
DATES:  Please  submit  nominations  on  or 
before  December  20.  1999. 
ADDRESSES:  Please  submit  nominations 
to  Nampeo  R.  McKeiuey,  Senior 
Research  and  Technical  Advisor, 
Department  of  Commerce,  Bureau  of  the 
Census,  Room  3631.  Federal  Building  3, 
Washington,  DC  20233,  telephone  301- 
457-2070.  Nominations  may  also  be 
submitted  via  FAX  to  301-457-2642  or 
by  e-mail  to 


Nampeo.R.McKenney®ccmail.  census. 

gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nampeo  R.  McKeiuey.  Senior  Research 

and  Technical  Advisor,  at  the  above 

address,  telephone  number,  or  via  e- 

mail. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Committee  was  established  in 

accordance  with  the  Federal  Advisory 

Committee  Act  (5  U.S.C.  Appendix  2)  in 

1991.  The  following  provides 

information  about  the  scope  of  the 

Advisory  Committee,  its  membership, 

and  the  nomination  process. 

Objectives  and  Duties 

1.  The  Advisor)'  Committee  considers 
the  goals  of  the  decennial  census  and 
user  needs  for  information  provided  by 
that  census,  and  provides  a  perspective 
from  the  standpoint  of  the  outside  user 
community  about  how  the  conduct  and 
implementation  of  the  2000  decennial 
census  realizes  those  goals  and  satisfies 
those  needs. 

2.  The  Advisory  Committee  functions 
solely  as  an  advisory  body  under  the 
Federal  Advisory  Committee  Act  and 
reports  to  the  Secretary  of  Commerce 
through  the  Under  Secretary  for 
Economic  Affairs. 

Membership 

1.  The  Advisory  Committee  consists 
of  a  Chair,  Vice  Chair,  and  a  designated 
representative  from  each  member 
organization.  The  Advisory  Committee 
is  composed  of  up  to  forty  (40)  member 
organizations.  Representatives  are  heads 
of  member  organizations  with  a 
substantial  interest  in  the  census.  The 
Advisory  Committee  is  representative  of 
private  sector  users:  minority  groups; 
professional  associations:  state,  local, 
and  tribal  governments;  and  other 
organizations.  In  addition,  sixteen  (16) 
ex-officio  members  serve  in  a  nonvoting 
capacity.  Ex-officio  members  are 
representatives  of  the  Postmaster 
General,  the  Chairperson  and  Ranking 
Member  of  the  Congressional  Census 
Oversight  and  Appropriations 
Committees  and  Subcommittees,  and  a 
representative  frt)m  the  Census 
Advisory  Committees  on  the  Race  and 
Ethnic  Populations. 

2.  Advisory  Committee  member 
organizations  are  selected  in  accordance 
with  applicable  Department  of 
Commerce  guidelines  and  in 
compliance  with  Federal  Advisory 
Committee  Act  regulations.  The 
Advisory  Committee  will  have 
representation  that  displays  a  balanced 
viewpoint  and  perspective,  considering 
such  factors  as  geography,  minority 
representation,  business,  academia,  and 
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pubic-at-large.  The  size  and  the  scope  of 
the  member  organization  with  respect  to 
diverse  community  representation  are 
also  considered. 

3.  The  Advisory  Committee 
membership  will  have  relevant 
background/experience  to  significantly 
assist  and/or  contribute  to  the  overall 
functions,  issues,  and  tasks  associated 
with  the  Advisory  Committee.  The 
membership  should  bring  diverse 
perspectives  and  be  able  to  provide 
advice  on  policy  and  technical  issues 
affecting  the  goals  of  ongoing  census 
programs,  surveys,  and  initiatives. 

4.  The  Advisory  Committee  will  have 
the  fewest  number  of  members 
necessary  to  accomplish  the  objectives 
of  the  Charter,  and  membership  will  not 
duplicate  other  organizations  or 
communities  already  represented  on  the 
Advisory  Committee. 

5.  The  Advisory  Committee 
membership  will  encompass  a  distinct 
and  representative  national 
constituency  that  ensures  relevant,  two- 
way  feedback  and  input  reflective  of  a 
given  community  group  or  constituency. 

6.  The  Advisory  Committee  member 
organizations  will  be  appointed  by  the 
Secretary  of  Commerce. 

Miscellaneous 

1.  Members  of  the  Advisory 
Committee  shall  serve  without 
compensation,  but  the  Census  Bureau 
will,  upon  request,  reimbiu-se  travel 
expenses  as  authorized  by  5  U.S.C.  5701 
etseq. 

2.  The  Advisory  Committee  shall  meet 
from  two  to  four  times  per  year. 
Meetings  are  one  to  two  days  in 
duration. 

3.  Advisory  Committee  meetings  are 
open  to  the  public. 

Nomination  Information 

1.  The  Department  of  Commerce  is 
seeking  nominations  to  increase  the 
diversity  of  the  membership  of  the 
Advisory  Committee.  Membership  is 
selected  to  represent  the  diverse 
interests  and  needs  of  a  variety  of 
stakeholders  in  the  decennial  census. 
Nominations  of  organizations 
representing  constituencies  not 
currently  represented  on  the  Advisory 
Committee  and/or  organizations  that 
broaden  the  scope  of  the  current 
membership  are  sought.  A  list  of  current 
membership  is  included  in  this  notice 
(see  Appendix  A). 

2.  Prospective  organizations  must 
reflect  balanced  viewpoints  and 
perspectives,  considering  such  factors  as 
geography,  minority  representation, 
business,  academia,  and  the  public-at- 
large.  The  size  and  scope  of  the 


prospective  organization  will  also  be 
considered. 

3.  Prospective  organizations  wiU  have 
relevant  background/experience  to 
significantly  assist  and/or  contribute  to 
the  issues,  responsibilities,  and  tasks 
associated  with  Advisory  Committee 
membership,  including  providing 
advice  on  complex  policy  and  technical 
issues. 

4.  Prospective  organizations  should 
reflect  a  distinct  and  representative 
constituency  whose  input  would  further 
the  goals  and  objectives  of  the  2000 
Census  Advisory  Committee. 

5.  Nominations  of  organizations  may 
come  from  individuals  or  organizations. 
A  summary  of  the  organization's 
qualifications  and  the  experience  that 
qualifies  the  organization  for 
membership  should  be  included  in  the 
nomination  letter.  Nominated 
organizations  should  be  able  to  actively 
participate  in  good  faith  in  the  tasks  of 
the  Advisory  Committee.  Besides 
participation  in  the  Advisory  Committee 
meetings,  active  participation  of  the 
organization's  representative  will 
include  review  of  materials, 
participation  in  conference  calls  and 
working  groups,  and  observation  trips. 

6.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  diverse  committee 
membership. 

Appendix  A — 2000  Census  Advisory 
Committee;  Member  Organizations  and 
Representatives  (as  of  November  13, 
1999) 

Chair 

Vice-Chair 

American-Arab  Anti-Discrimination 

Committee 
.American  Association  of  State  Highway  and 

Transportation  Officials 
.American  Civil  Liberties  Union 
American  Legion 

American  Sociological  Association 
American  Statistical  Association 
Association  of  MultiEthnic  Americans 
Association  of  Public  Data  Users 
Association  of  State  and  Territorial  Health 

OfTicials 
Business  Roundtable 
California  Rural  Legal  Assistance.  Inc. 
Council  of  Chief  State  Scbool  Officers 
Council  of  Professional  Associations  on 

Federal  Statistics 
Federation  for  American  Immigration  Reform 
Housing  Statistics  Users  Croup 
International  City/County  Management 

Association 
League  of  United  Latin  American  Citizens 
Mexican  American  Legal  Defense  and 

Education  Fund 
National  Association  for  the  Advancement  of 

Colored  People 
National  Association  of  Community  Action 

Agencies 
National  Association  of  Counties 
National  Association  of  Secretaries  of  State 


National  Association  of  Towns  and 

Townships 
National  Coalition  for  an  Accurate  Count  of 

Asians  and  Pacific  Islanders 
National  Coalition  for  the  Homeless 
National  Conference  of  State  Legislatures 
National  Congress  of  American  Indians 
National  Council  on  the  Aging.  Inc. 
National  Governors'  Association 
National  League  of  Cities 
National  Slate  Data  Center/Business  and 

Industry  Data  Center  Progmra 
National  Urban  League.  Inc. 
Population  Association  of  America 
U.S.  Chamber  of  Commerce 
U.S.  Conference  of  Mayors 
Ex  Officio  Members 
The  Postmaster  General 
Chairman.  Committee  on  .Appropriations 
Ranking  Minority  Member.  Committee  on 

Appropriations 
Chairman,  Committee  on  Governmental 

Affairs 
Ranking  Minority  Member,  Committee  on 

Goverrunenlal  Affairs 
Cfiairman,  Committee  on  Appropriations 
Ranking  Minority  Memtwr,  Committee  on 

Appropriations 
Chairman.  Subcommittee  on  Commerce. 

fustice.  State,  and  the  fudiciary.  and 

Related  Agencies 
Ranking  Minority  Member,  Subcommittee  on 

Commerce,  fuslice.  State,  and  the 

ludiciary.  and  Related  Agencies 
Chairman.  Committee  on  Government 

Reform  and  Oversight 
Ranking  Minority  Member,  Committee  on 

Government  Reform 
Chairman,  Subconunittee  on  the  Census 
Ranking  Minority  Member,  Subcommittee  on 

the  Census 
Representative  of  the  (Census  Advisory 

Committees  on  the  African  American 

Population,  American  Indian  and  Alaska 

Native  Populations.  Asian  and  Pacific 

Islanders  Populations,  and  Hispanic 

Population 

Dated:  November  30.  1999. 
Robert  |.  Sbaptro, 

Under  Secretary  for  Economic  Affairs. 
Economics  and  Statistics  Administration. 
(FR  Doc.  99-31411  Filed  12-2-99;  8:45  ami 
BILUHa  CODE  391ft-70-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  62-99) 

Foreign-Trade  Zone  174 — ^Tucson.  AZ; 
Application  for  Subzone,  Imatkxi 
Enterprises  Corporation.  Tucson,  AZ 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Tucson,  grantee  of 
FTZ  174,  requesting  special-purpose 
subzone  status  for  the  manu^cturing 
facilities  (data  storage  products)  of 
Imation  Enterprises  Corporation 
(Imation),  I(K:ated  in  Tucson,  Arizona. 
The  application  was  submitted  pursuant 
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to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
BluJ,  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  24.  1999. 

The  Imation  plant  (73  acres)  is  located 
at  8500  S.  Rita  Road.  Tucson.  Arizona. 
The  Imation  facilities  are  used  for  the 
manufacturing,  testing,  packaging  and 
warehousing  of  magnetic  data  storage 
tapes  (HTS  8523.13.  duty  free). 
Components  and  materials  sourced  from 
abroad  (representing  48-52%  of  all  parts 
consumed  in  manufacturing)  include: 
carbon  black,  iron  oxides, 
polypropylene,  polystyrene  and 
polycarbonate  resin,  acrylic  polymers, 
articles  of  plastic  and  paper,  and 
stainless  steel  tape  guides  (HTS  2803, 
2821,  3902,  3903,  3907,  3920,  3923, 
2926,  4807,  4811,  4819,  4821,  4823, 
7320  and  7326.90  duty  rate  ranges  from 
duty  bee  to  10  2%).  The  application 
also  indicates  that  the  company  may  in 
the  future  import  under  t^ic  procedures 
other  materials  used  in  the  production 
of  data  storage  products. 

FTZ  procedures  would  exempt 
Imation  from  Customs  duty  payments 
on  the  foreign  components  used  in 
export  production.  Some  50  percent  of 
the  plant's  shipments  are  exported.  On 
its  domestic  sales.  Imation  would  be 
able  to  choose  the  duty  rales  during 
Customs  entry  procedures  that  apply  to 
&nished  data  storage  products  (duty 
free]  for  the  foreign  inputs  noted  above. 
Also.  Imation  has  submitted 
applications  for  subzone  status  at  three 
additional  locations,  and  products 
shipped  to  facilities  with  subzone  status 
could  be  further  processed  while 
remaining  in  zone  status.  The  request 
indicates  that  the  savings  from  FTZ 
procedures  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  appUcation  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  1.  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  February  16.  2000). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  166  West  Alameda, 

Tucson,  AZ  85726 


Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
400S,  US  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20230. 
Dated:  November  24. 1999. 

Dennis  Pucdnelli. 

Acting  Executive  Secretary. 

IFR  Doc.  99-31419  Filed  12-2-9S:  8:45  am] 

BUJNO  CODE  »10-0«-P 

DEPARTMENT  OF  COMMERCE 

Foralgn-Trade  Zones  Board 
(Docket  63-99) 

Foreign-Trade  Zorre  205 — Port 
Hiieneme,  Calllomla:  Application  for 
Subzona,  Imation  Enterprises 
Corporation,  Camarlllo,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Oxnard  Harbor  District, 
grantee  of  FTZ  205,  requesting  special- 
purpose  subzone  status  for  the 
manufacturing  facilities  (data  storage 
products)  of  Imation  Enterprises 
Corporation  (Imation),  located  in 
Camarillo,  California.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  2^nes 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
November  24, 1999. 

The  Imation  plant  (49.01  acres)  is 
located  at  350  South  Lewis  Road  in 
Camarillo,  California.  The  Imation 
facilities  are  used  for  the  manufacturing, 
testing,  packaging  and  warehousing  of 
magnetic  data  storage  tapes  and 
unrecorded  media  (HTS  8523.12  and 
8523.13,  duty  free).  Components  and 
materials  sourced  from  abroad 
(representing  some  85%  of  all  parts 
consumed  in  manufacturing)  include: 
carbon  black,  iron  oxides, 
polypropylene,  polystyrene  and 
polycarbonate  resin,  acrylic  polymers, 
articles  of  plastic  and  paper,  heUcal 
springs,  and  stainless  steel  tape  guides 
(HTS  2803,  2821,  3902,  3903,  3907, 
3920,  3926,  4811,  4819,  7320  and 
7326.90  duty  rate  ranges  from  duty  free 
to  9.5%).  The  application  also  indicates 
that  the  company  may  in  the  future 
import  under  FTZ  procedures  other 
materials  used  in  the  production  of  data 
storage  products. 

FTZ  procedures  would  exempt 
Imation  from  Customs  duty  payments 
on  the  foreign  components  used  in 
export  production.  Some  50  percent  of 
the  plant's  shipments  are  exported.  On 
its  domestic  sales,  Imation  would  be 
able  to  choose  the  duty  rates  during 


Customs  entry  procedures  that  apply  to 
finished  data  storage  products  (duty 
free)  for  the  foreign  inputs  noted  above. 
Also.  Imation  has  submitted 
applications  for  subzone  status  at  three 
additional  locations,  and  products 
shipped  to  facilities  with  subzone  status 
cotild  be  further  processed  while 
remaining  in  zone  status.  The  request 
indicates  that  the  savings  from  FTZ 
procedures  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  1 ,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  February  16,  2000). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce.  Expori 

Assistance  Center.  700  Ralston  St.. 

Suite  310,  Ventura,  California  93030. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

4008,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue.  N.W., 

Washington,  D.C.  20230. 

Dated:  November  24.  1999. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
(FR  Doc.  9»-31420  Filed  12-2-99;  8:45  am) 
BKUHacooE  miy-ot-r 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[OocKet  No.  S9-99] 

Foreign-Trade  Zone  26— Atlanta, 
Georgia  Area  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Georgia  Foreign- 
Trade  Zone,  Inc.,  grantee  of  Foreign- 
Trade  Zone  26,  requesting  authority  to 
expand  its  zone  to  include  an  additional 
site  in  Canton  (Cherokee  County), 
Georgia,  adjacent  to  the  Atlanta  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
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regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  November 
23.  1999. 

FTZ  26  was  approved  on  lanuary  1 7, 
1977  (Board  Order  115.  42  FR  4186,  1/ 
24/77);  reorganized  on  April  18,  1988 
(Board  Order  38] ,  53  FR  15254.  4/28/ 
88);  and,  expanded  on  April  29,  1996 
(Board  Order  820,  61  FR  21156,  5/9/96) 
and  March  19.  1999  (Board  Order  1033. 
64  FR  16421.  4/5/99).  The  general- 
purpose  zone  project  currently  consists 
of  the  following  sites: 
Site  1  (275  acres) — adjacent  to  the 

Hartsfield  Atlanta  International 

Airport  (HAIA)  in  Clayton  and  Fulton 

Counties,  Georgia,  including  jet  fuel 

storage  and  distribution  facilities  at 

HAIA;  and. 
Site  2  (2,472  acres) — Peachtree  City 

Development  Authority's  Peachtree 

City  Industrial  Park,  Highway  74 

South,  Peachtree  City. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  an  additional  site  in 
Canton  (Cherokee  Coimty).  Georgia: 
Proposed  Site  3  (85  acres) — Canton- 
Cherokee  County  Business  and 
Industrial  Park.  Brown  Industrial 
Boulevard.  (Canton,  some  45  miles  north 
of  downtown  Atlanta.  Proposed  Site  3 
would  be  the  first  site  in  the  northern 
Atlanta'm^tropolitan  area.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  1 .  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  February  16,  2000). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  285  Peachtree 

Center  Avenue,  NE,  Suite  200, 

Atlanta,  GA  30303-1229 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  Room 

4008,  U.S.  Department  of  Commerce. 

14th  &  Pennsylvania  Avenue,  NW, 

Washington,  DC  20230. 


Dated:  November  24.  1999. 
Dennis  Puccinelli. 
Acting  Executiw  Secretary'. 
IFR  Doc.  99-31418  Filed  12-2-99:  8:45  am) 
suwe  cooc  isis-os-e 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  No.  61-99) 

Foreign-Trade  Zone  103 — Grand  Forks, 
North  Dakota  Application  for  Sutnone 
Imation  Enterprises  Corporation 
Wahpeton,  Nortti  Dakota 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Grand  Forks  Regional 
Airport  Authority,  grantee  of  FTZ  103. 
requesting  special-purpose  subzone 
status  for  the  manufacturing  facilities 
(data  storage  products)  of  Imation 
Enterprises  Corporation  (Imation), 
located  in  the  Wahpeton.  North  Dakota 
area.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  November  24, 1999. 

Imation  Enterprises  Corporation  has 
two  sites  with  510  employees  in  the 
Wahpeton,  North  Dakota  area.  Site  1  (95 
acres)  is  located  at  2100  15th  Street 
North.  Wahpeton.  North  Dakota;  Site  2 
(17  acres)  is  located  at  1205  North 
Tower  Road.  Route  2,  Fergus  Falls, 
Minnesota.  The  Imation  facilities  are 
used  for  the  manufacturing,  testing, 
packaging  and  warehousing  of  magnetic 
floppy  diskettes,  cartridges,  cassettes, 
cassette  parts,  and  CD-RW  (HTS  3923, 
3926,  8523.20  and  8523.90,  duty  free). 
Components  and  materials  sourced  from 
abroad  (representing  some  95%  of  all 
parts  consumed  in  manufacturing) 
include:  carbon  black,  iron  oxides, 
polypropylene,  polystyrene  and 
polycarbonate  resins,  acrylic  polymers, 
silicones,  articles  of  plastic  and  paper, 
helical  springs,  pigments,  stainless  steel 
tape  guides,  and  amino  resins  (HTS 
2803.  2821.  3212.  3902-3910,  3923, 
2926,  4807,  4811.  4819,  4821.  4823. 
7326.90  and  8523  duty  rate  ranges  from 
duty  free  to  10.2%).  The  application 
also  indicates  that  the  company  may  in 
the  future  import  under  FTZ  procedures 
other  materials  used  in  the  production 
of  data  storage  products. 

FTZ  procedures  would  exempt 
Imation  fix)m  Customs  duty  payments 
on  the  foreign  components  used  in 
export  production.  Some  50  percent  of 
the  plant's  shipments  are  exported.  On 
its  domestic  sales.  Imation  would  be 
able  to  choose  the  duty  rates  during 


Customs  entry  procedures  that  apply  to 
finished  data  storage  products  (duty 
free)  for  the  foreign  inputs  noted  above. 
Also,  Imation  has  submitted 
applications  for  subzone  status  at  three 
additional  locations,  and  products 
shipped  to  facilities  with  subzone  status 
could  be  further  processed  while 
remaining  in  zone  status.  The  request 
indicates  that  the  savings  from  FTZ 
procedures  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  1,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  Februar)'  16,  2(K)0). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations; 
U.S.  Customs  Service.  Hector 

hitemational  Airport,  1801  23rd 

Avenue.  N.,  Room  105,  Fargo,  ND 

58102 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

4008.  U.S.  Department  of  Commerce. 

14th  and  Peimsylvania  Avenue.  N.W., 

Washington,  D.C.  20230. 

Dated:  .November  24.  1999. 
Dennis  PucciDelli, 
Acting  Executive  Secretary-. 
IFR  Doc.  99-31418  Filed  12-2-99;  B:4S  ami 
BtLUHG  cooe  3Sie-0B-r 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  60-99] 

Foreign-Trade  Zone  106 — Oklahoma 
City,  OK;  Application  (or  Sutizone, 
Imation  Enterprises  Corporation, 
Weathertord,  OK 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Authority  of  the 
Greater  Oklahoma  City  Area,  grantee  of 
FTZ  106,  requesting  special-purpose 
subzone  status  for  the  manufacturing 
facilities  (data  storage  products)  of 
Imation  Enterprises  Corporation 
(Imation),  located  in  the  Weatherford, 
Oklahoma  area.  The  application  was 
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submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formallv  filed  on  November 
24.  1999. 

Imation  Enterprises  Corporation  has 
four  sites  with  320  employees  in  Custer 
Count)'.  Oklahoma.  Site  ]  (155  acres)  is 
located  at  2000  East  Frontage  Road  in 
Weatherford.  Oklahoma;  Site  2  (3  acres) 
is  located  at  1 300  Lera  Drive  in 
Weatherford.  Oklahoma  and  3501  East 
Main  Street,  Weatherford,  Oklahoma; 
Site  3  (2.39  acres)  is  located  at  308 
Wilson  Road,  Weatherford,  Oklahoma; 
and  Site  4  (3.27  acres)  is  located  at  7815 
Gemini  Boulevard.  Oklahoma  City. 
Oklahoma.  The  Imation  facilities  are 
used  for  the  manufacturing,  testing, 
packaging  and  warehousing  of  1.44  MB 
standard  and  Superdisk^w  high  capacity 
magnetic  floppy  diskettes,  media  for 
magnetic  floppy  diskettes  and 
Superdisk^^'  3.5"'  internal  and  external 
drives  (HTS  8523.20  and  8471.70.  duty 
hree).  Components  and  materials 
sourced  from  abroad  (representing  88% 
of  all  parts  consumed  in  manufacturing) 
include:  carbon  black,  iron  oxides, 
polypropylene,  polystyrene  and 
polycarbonate  resin,  acrylic  polymers, 
articles  of  plastic  and  paper,  helical 
springs,  stainles;.  steel  tape  guides, 
electronic  conductors  and  power 
supplies  for  data  processing,  floppy 
magnetic  disk  drive  units,  and  electric 
conductors  (HTS  2803,  2821.  3902, 
3903,  3907,  3923.  2926,  4807,  4811. 
4819,  4821,  4823.  7326.90.  8471  and 
8544  duty  rate  ranges  from  duty  free  to 
10.2%).  The  application  also  indicates 
that  the  company  may  in  the  future 
import  imder  FTZ  procedures  other 
materials  used  in  the  production  of  data 
storage  products. 

FTZ  procedures  would  exempt 
Imation  from  Customs  duty  payments 
on  the  foreign  components  used  in 
export  production.  Some  50  percent  of 
the  plant's  shipments  are  exported.  On 
its  domestic  sales.  Imation  would  be 
able  to  choose  the  duty  rates  during 
Customs  entry  procedures  that  apply  to 
finished  data  storage  products  (duty 
free)  for  the  foreign  inputs  noted  above. 
Also,  Imation  has  submitted 
applications  for  subzone  status  at  three 
additional  locations,  and  products 
shipped  to  facilities  with  subzone  status 
could  be  further  processed  while 
remaining  in  zone  status.  The  request 
indicates  that  the  savings  from  FTZ 
procedures  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 


investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  1.  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  February  16.  2000). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce.  Export 
Assistance  Center.  301  Northwest 
63rd  Street.  Suite  330,  Oklahoma  City, 
OK  73116 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce, 
14th  and  Pecmsylvania  Avenue,  N.W., 
Washington.  DC.  20230. 
Dated:  November  24.  1999. 

Dennis  Pucdnelli. 

Acting  Executive  Secretary. 

IFR  Doc.  99-31417  Filed  12-2-99:  8:45  am) 
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DEPARTMEffT  OF  COMMERCE 

International  Trade  Administration 

Initiation  o(  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY;  Impori  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  October 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  adininistrative  reviews. 

EFFECTIVE  DATE:  December  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-4737. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  C.F.R. 
351.213rb)  (1997),  for  administrative 
reviews  of  various  antidumpings  and 
countervailing  duty  orders  and  findings 
with  October  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  section  19  C.F.R. 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  October  31,  2000. 


Period  to 

Antidumping  duty  proceedings    . 

be  re- 

viewed 

JAPAN:  Tapered  Roller  Bearings. 

Under  4  Inches:  A-588-054 

10/1/98- 

9/30«9 

Koyo  Seiko  Co.,  Ltd. 

NSK.  Ltd. 

JAPAN:  Tapered  Roller  Bearings, 

Over  4  Inches;  A-588-604 

10/1/98- 

9/30/99 

Koyo  Seiko  Co..  Ltd. 

NSK,  Ud 

NTN  Corporation 

MALAYSIA:      Extmded      Rubber 

Thread;  A-557-805  

10/1/98- 

9/3099 

Filati  Lastex  Sdn.  Bhd. 

Filmax  Sdn.  Bhd. 

Heveatil  Sdn.  Bhd. 

Hubbertlex  Sdn  Bhd. 

THE   PEOPLE'S   REPUBLIC  OF 

CHINA;    Helical    Spring    Lock 

Washers-:  A-570-822  

10/1/98- 

9/30/99 

Zhejiang  Wanxin  Group  Co., 

Lid.  (aka  Hangzhou  Spring 

Washer  Plant) 

*  If  one  of  the  atx>ve  named  companies 
does  fK3t  qualify  for  a  separate  rate,  all  other 
exporters  of  helical  spring  lock  washers  from 
the  People's  Reputjiic  of  China  who  have  not 
qualified  tor  a  separate  rate  are  deemed  to  l>e 
coverBd  by  this  review  as  part  of  the  single 
PRC  entity  of  which  the  named  exporters  are 
a  part. 


Countervailing  duty  proceedings 


SWEDEN:  Certain  Caitxm  Steel 
Products;  C-401-401  

SSAB  Svenski  Stal  AB 
Suspension  Agreements:  None. 


Pehodto 
be  re- 
viewed 


1/1/98- 
12/31/98 


During  any  administrative  review 
covering  all  or  pari  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section  351.21S(d) 
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(sunset  review),  the  Secretarj-,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  imliation  of  the  review, 
will  determine  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

For  transition  orders  defined  in 
section  751(c)(B)  of  the  Act,  the 
Secretary'  will  apply  paragraph  (j)(l)  of 
the  Department's  Regulations  to  any 
administrative  review  initiated  in  1998 
(19  C.F.R.  351.213(1)  (1-2)). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  C.F.R.  351.305. 

These  initiatives  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

Dated:  November  23.  1999. 
Holly  A.  Kuga. 

Acting  Deputy  Assistant  Secntarvfor  Group 
II.  AD/CVn  Enforcement. 
[FR  Doc.  99-31415  Filed  12-2-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Extension  of  Time  Limit  for  Rnal 
Results  of  Five- Year  Reviews 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  final  results  of  five-year  ("sunset") 

Reviews. 

SUMMARY:  The  Department  of  Commerce 
( "the  Department")  is  extending  the 
time  limit  for  the  final  results  of  se\'en 
expedited  sunset  reviews  initiated  on 
August  2,  1999  (64  FR  41915)  covering 
various  antidumping  duty  orders  as  well 
as  a  suspended  countervailing  duty 
investigation.  Based  on  adequate 
responses  from  domestic  interested 
parties  and  inadequate  responses  from 
respondent  interested  parties,  the 
Department  is  conducting  expedited 
sunset  reviews  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  and  suspended  coimtervailing 
duty  investigation  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  or  a  countervailable  subsidy. 


As  a  result  of  these  extensions,  the 
Department  intends  to  issue  its  final 
results  not  later  than  February  28,  2000. 

EFFECTIVE  DATE:  December  3, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Scott  E.  Smith  or  Melissa  G.  Skinner, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-6397,  or  (202)  482-1560 
respectively. 

Extension  of  Final  Results 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  the  Department 
may  treat  a  review  as  extraordinarily 
complicated  if  it  is  a  review  of  a 
transition  order  (i.e..  an  order  in  effect 
on  January  1. 1995;  see  section 
751(c)(6)(C)  of  the  Act).  The  Department 
has  determined  that  the  sunset  reviews 
of  the  following  antidumping  duty 
orders  and  suspended  coimtervailing 
duty  investigation  are  extraordinarily 
complicated: 

A-588-815    Grey  Portland  Cement  and 

Cement  Clinker  fit>m  Japan 
C-307-804    Grey  Portland  Cement  and 

Cement  Clinker  from  Venezuela 
A-588-8]  7    Flat  Panel  Displays 

(Electroluminescent)  from  Japan 
A-570-808    Chrome-Plated  Lug  Nuts 

from  the  People's  Republic  of  China 
A-583-810    Chrome-Plated  Lug  Nuts 

from  Taiwan 
A-557-805     Extruded  Rubber  Thread 

from  Malaysia 
A-823-802     Uranium  from  the  Ukraine 

Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  final  results  of  these  reviews  until 
not  later  than  February  28.  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act. 

Dated:  November  29,  1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc  09-31427  Filed  12-2-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-35 1-602,  A-5S3-605,  A-588-«a2.  A-S49- 
807,  A-S70-814] 

Final  Results  of  Expedited  Sunset 
Reviews;  Certain  Cartx)n  Steel  Butt- 
Weld  Pipe  Fittings  From  Brazil,  Taiwan, 
Japan.  Thailand,  and  The  People's 
Republic  of  China 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  final  results  of 
expedited  sunset  reviews:  Certain 
carbon  steel  butt-weld  pipe  fittings  from 
Brazil,  Taiwan,  Japan,  Thailand,  and 
The  People's  Republic  of  China. 

summary:  On  May  3. 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  simset  reviews  of 
the  antidumping  duty  orders  on  certain 
carbon  stee)  butt-weld  pipe  fittings 
("pipe  fittings")  from  Brazil,  Taiwan. 
Japan,  Thailand,  and  The  People's 
Republic  of  China  ("China")  (64  FR 
23596)  pursuant  to  section  751(c)  of  the 
Tariff  Act  of  1930,  as  amended  ( "the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  an  adequate  response 
filed  on  behalf  of  a  domestic  interested 
party  and  inadequate  response  (in  these 
cases  no  response)  from  respondent 
interested  parties  in  each  of  these 
reviews,  the  Department  decided  to 
conduct  expedited  reviews.  As  a  result 
of  these  reviews,  the  Department  finds 
that  revocation  of  the  antidumping  duty 
orders  would  be  likely  to  lead  to  the 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Reviews  section  of  this 
notice 

FOR  further  INFORMATKM  CONTACT: 
Mark  D.  Young  or  Melissa  G.  Skinner. 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration.  US.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone:  (202)  482-3207  or  (202)  482- 
1560,  respectively. 
effective  DATE:  December  3,  1999. 
Statute  and  Regulations 

These  reviews  were  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  conducting  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  VK  13516  (March  20,  1998) 
("Sunset  Regulations"),  and  19  CFR  Part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
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relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Dutv 
Orders:  Policv  Bulletin.  63  FR 18871  ' 
(April  16, 1998)  ("Sunset  Policy 
Bulletin  "). 

Scope 

The  products  covered  by  these 
reviews  are  pipe  fittings  from  Brazil, 
Taiwan.  Japan.  Thailand,  and  China. 
Pipe  fittings  from  Brazil,  Taiwan,  and 
lapan  are  defined  as  carbon  steel  butt- 
weld  pipe  fittings,  other  than  couplings, 
under  14  inches  in  diameter,  whether 
finished  or  unfinished  fnrm.  that  have 
been  formed  in  the  shape  of  elbows. 
tees,  reducer,  caps,  etc.,  and,  if  forged, 
have  been  advanced  after  forging.  These 
advancements  may  include  any  one  or 
more  of  the  following:  coining,  heat 
treatment,  shot  blasting,  grinding,  die 
stamping  or  painting.  Such  merchandise 
was  classifiable  under  Tariff  Schedules 
of  the  United  States  Annotated 
CTSUSA")  item  number  610.8800. 
These  imports  are  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  CHTSUS")  item 
number  7307.93.30. 

Pipe  fittings  from  Thailand  and  China 
are  defined  as  carboa  steel  butt-weld 
pipe  fittings,  having  an  inside  diameter 
of  less  than  14  inches,  imported  in 
either  finished  or  unfinished  form. 
These  formed  or  forged  pipe  fittings  are 
used  to  join  section  in  piping  systems 
where  conditions  require  permanent, 
welded  connections,  as  distinguished 
from  fittings  based  on  other  fastening 
methods  (e.g..  threaded  grooved,  or 
bolted  fittings).  These  imports  are 
currentlv  classifiable  under  the  HTSUS 
item  number  7307.93.30.  The  TSUSA 
and  HTSUS  subheadings  are  provided 
for  convenience  and  United  Stales 
Customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage  for  each 
of  the  orders. 

These  reviews  cover  imports  from  all 
manufacturers  and  exporters  of  pipe 
fittings  from  Brazil.  Taiwan,  Japan, 
Thailand,  and  China. 

History  of  the  Orders 

Brazil 

The  Department  published  its  final 
affirmative  determination  of  sales  at  less 
than  fair  value  ("LTFV")  with  respect  to 
imports  of  pipe  fittings  from  Brazil  on 
October  24.  1986  (51  FR  37770).  In  this 
determination,  the  Department 
published  one  weighted-average 
dumping  margin  for  all  manufacturers 


and  exporters  of  pipe  fittings.  This 
margin  was  later  affirmed  when  the 
Department  published  its  antidumping 
duty  order  on  pipe  fittings  from  Brazil 
on  December  17.  1986.'  The  Department 
has  not  conducted  an  administrative 
review  of  this  order  since  its  imposition. 
On  at  least  five  occasions,  the 
Department  published  notices  of  intent 
to  revoke  the  order,  pursuant  to  19  CFR 
353.25(d)(4)(iii),  on  the  grounds  that 
four  consecutive  aimiversary  months 
had  passed  without  a  request  for 
administrative  review.  On  each 
occasion,  an  interested  party,  as  defined 
under  19  CFR  353.2(k)(5),  objected  to 
our  intent  to  revoke  this  antidumping 
duty  order.  Based  on  the  objection, 
pursuant  to  19  CFR  353.25(d)(l)(i).  the 
order  remains  in  effect  for  all 
manufacturers  and  exporters  of  the 
subject  merchandise  from  Brazil. - 

Taiwan 

On  October  24. 1986.  the  Department 
issued  its  final  afiirmative 
determination  of  sales  at  LTFV 
regarding  pipe  fittings  from  Taiwan  (51 
FR  37772).  The  Department  published 
its  antidumping  duty  order  on 
December  17. 1986.'  Since  the  order 
was  issued,  the  Department  has 
conducted  two  administrative  reviews 
with  respect  to  pipe  fittings  from 
Taiwan.^ 

In  both  reviews,  the  Department 
established  four  company-specific 
margins  and  an  "all  others  "  rate.  The 
order  remains  in  effect  for  all 
manufacturers  and  exporters  of  the 
subject  merchandise  from  Taiwan. 

lapan 

The  Department  published  its  final 
affirmative  determination  of  sales  at 
LTFV  with  respect  to  imports  of  pipe 
fittings  from  lapan  on  December  29, 
1986  (51  FR  46892).  fa  this 
determination,  the  Department 
published  weighted-average  dumping 
margins  for  two  companies  and  an  "all 
others"  rate.  These  margins  were  later 
affirmed  when  the  Department 
published  its  antidumping  duty  order 


'  See  AnUdumplQg  Dutv  Order.  Certain  Carbon 
SlB«l  Bun-Weld  Pipe  Fitlings  from  Braill.  5)  FR 
45152  [December  17  1986)- 

-  See  Notices  of  Determination  Not  lo  Revoke 
Antidumping  Oder.  57  FR  3994  (February  3. 1902); 
39  FR  40006  lAuilusI  5.  1994);  60  FR  27720  (May 
25.  1995):  61  FR  6973  (February  23.  1996):  62  FR 
10523  (March  7,  1997). 

'  See  Antidumping  Duty  Order:  Certain  Carbon 
Steel  Butt-Weld  Pipe  FittiDgs  from  Taiwan.  51  FR 
45152  (December  17.  1986). 

'See  Certain  Carbon  Steel  Bull-Weld  Pipe  Fltlingi 
from  Taiwan;  Final  Results  of  Administrative 
Review.  56  Fit  20187  (May  2, 1991);  Certain  Carbon 
Steel  Butl-Weid  Pipe  Fittings  from  Taiwan;  Final 
Results  of  Administrative  Review.  60  FR  49565 
(September  26. 19951. 


on  pipe  fittings  from  Japan  on  February 
10, 1987.'  The  Department  has  not 
conducted  an  administrative  review  of 
this  order  since  its  imposition.  On  at 
least  five  occasions,  the  Department 
published  notices  of  intent  to  revoke  the 
order,  pursuant  to  19  CFR  353.25(d)(4), 
on  the  grounds  that  four  consecutive 
anniversary  months  had  passed  without 
a  request  for  administrative  review.  On 
each  occasion,  an  interested  party  under 
19  CFR  353.2(k)(5)  objected  to  our  intent 
to  revoke  this  antidumping  duty  order. 
Based  oa  the  objection,  pursuant  to  19 
CFR  3S3.25(d)(l)'(i).  the  order  remains  in 
effect  for  all  manufacturers  and 
exporters  of  the  subject  merchandise 
from  Japan.^ 

Thailand 

On  May  18, 1992,  the  Department 
issued  its  final  affirmative 
determination  of  sales  at  LTFV  with 
respect  to  imports  of  pipe  fittings  bom 
Thailand  (57  FR  21065).  fa  this 
detenmnation,  the  Department 
published  weighted-average  dumping 
margins  for  three  companies  as  well  as 
an  "all  others"  rate.  One  of  these 
companies'  margin  was  found  to  be  de 
minimis.^  These  margins  were  later 
affirmed  when  the  Department 
published  its  antidumpfag  duty  order 
on  pipe  fittfags  from  Thailand  on  July 
6. 1992."  Since  the  order  was  issued,  the 
Department  has  conducted  one 
administrative  review  with  respect  to 
pipe  fittings  from  Thailand.''  fa  that 
review,  the  Department  calculated  one 
company-specific  margfa.  The  order 
remains  in  effect  for  all  Thai 
manufacturers  and  exporters  of  the 


*  See  Antidumping  Duly  Order;  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  from  Japan.  52  FR 
4167  (February  10,  19B7) 

"  See  Notices  of  Detenninatioo  Not  to  Revoke 
Antidumping  Oitier,  58  FR  17380  (April  2. 1993); 
59  FR  40006  (August  5.  1994);  60  FR  27720  (May 
25. 1995);  61  FR  14291  (April  1.  1996):  62  FR  23218 
(April  29.  1997). 

^  Aweji  .Sangvo  (Thailand)  ("AST")  was  found  to 
have  a  de  mjnimis  dumping  margin  and  therefore 
was  not  included  in  the  instant  antidumpmg  order 
However,  the  Department  commenced  a  separate 
I.Tf^  investigaliun  in  1994  In  thai  investigation 
ihe  Oepanment  concluded  that  AST  was.  at  thai 
time,  dumping  at  levels  above  de  minimis. 
However,  an  order  was  nut  imposed  against  AST  as 
a  result  of  the  Inlemational  Trade  Commission's 
negative  injury  determination.  See  Notice  of  Final 
Delerminalion  of  Sales  at  Less  Than  Fair  Value: 
Certain  Carbon  Steel  Butl-Weld  Pipe  Fittings  from 
Thailand.  60  FR  10552  (February  27.  1995). 

See  Notice  of  Final  Determination  of  .Sales  at  Less 
Than  Fair  Value;  Certain  Carbon  Steel  Butl.Weld 
Pipe  Fittings  from  Thailand.  60  FR  10552  (February 
27.  1995). 

<*See  Antidumping  Duly  Order.  Certain  C:arboo 
Steel  Butl-Weld  l>ipe  Fittings  from  Thailand.  57  FR 
29702  duly  6,  1992). 

•See  Certain  Carbon  Steel  Bun-Weld  Pipe  Fittings 
from  Thailand;  Final  ftesults  of  Administrative 
Review.  62  FR  40797  (July  30.  1997). 
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subject  merchandise  other  than  AST 
which  was  excluded  bom  the  order. 

China 

The  Department  published  its  final 
affirmative  determination  of  sales  at 
LTFV  with  respect  to  imports  of  pipe 
fittings  fixim  China  on  May  18, 1992  (57 
FR  21058).  fa  this  detenmnation,  the 
Department  published  weighted-average 
dumpfag  margins  for  six  companies  as 
well  as  an  "all  others"  rate.  These 
margfas  were  subsequently  amended 
when  the  Department  published  its 
antidumping  dut>'  order  on  pipe  fittings 
from  China  on  July  6. 1992.  ">  The 
Department  has  not  conducted  an 
admfaistrative  review  of  this  order  since 
its  imposition.  In  1994  the  Department 
determined  that  Chfaa's  antidumpfag 
dut)'  order  was  being  circumvented  by 
parties  that  were  shipping  the  subject 
merchandise  to  Thailand  for  finishing. ' ' 
fa  that  determination,  the  Department 
found  that  Chinese  pipe  fittings  were 
being  finished  in  Thailand  by  a  Thai 
manufatrturer  and  being  sold  to  the 
United  States  as  products  of  Thailand. '- 
The  order  remains  in  effect  for  all 
manufacturers  and  exporters  of  the 
subject  merchandise  from  China. 

Background 

On  May  3, 1999,  the  Department 
initiated  sunset  reviews  of  the 
antidumpfag  duty  orders  on  pipe 
fittings  from  Brazil,  Taiwan,  Japan, 
Thailand,  and  Chfaa  (64  FR  23596), 
pursuant  to  section  751(c)  of  the  Act. 
We  received  Notices  of  fatent  To 
Participate,  fa  each  of  the  five  sunset 
reviews,  on  behalf  of  Trinity  Fittfag  and 
Flange  Group,  fac.  ("TFFG"),  Tube 
Forgings  of  America,  fac.  ("TFA"),  Mills 
Iron  Works,  fac.  ("Mills"),  and 
Weldbend  Corporation  ("Weldbend  ") 
(collectively  "domestic  faterested 
parties"),  by  May  18, 1999,  writhfa  the 
deadline  specified  fa  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Ihirsuant  to  section 
771(9)(C)  of  the  A«,  the  domestic 


|t>5«e  AnUduroping  Duty  Order  and  Amendment 
In  the  Final  Determiiuition  of  Sales  at  Less  Than 
Fair  Value;  Certain  Carbon  Steel  Butl-Weld  Pipe 
Fittings  from  the  People's  Republic  of  China.  57  FR 
20702  (July  6. 19921 

< '  Sae  Ceitain  Caiton  Steel  Butt-Weld  Pipe 
Ptttii]^  from  the  People's  Republic  of  China: 
Affirmative  Final  Determination  of  Clitnunvention 
of  Antidumping  Duty  Order.  59  FR  15155  (March 
31.1994) 

'5  "Considered  within  the  scope  of  the 
antidumping  duty  order  on  pipe  fittings  from  the 
PRC  are  all  Imports  from  all  producers  into  the 
United  Slates  of  pipe  fittings  from  Thailand,  {which 
are  exported  in  unfinished  form  from  China  to 
Thailand,  where  some  flniehing  is  performed! 
unlaas  accompanied  by  a  certificate  stating  thai 
such  pipe  fittings  have  not  been  produced  hvm 
unfinished  Chinese  pipe  fittings."  Id.  at  15158. 


interested  parties  claimed  interested- 
party  status  as  U.S.  manufacturers 
whose  workers  are  engaged  in  the 
production  of  domestic  like  products. 
Moreover,  the  domestic  faterested 
parties  stated  that  TFFG.  TFA,  and  Mills 
were  petitioners  fa  the  original 
investigation.  The  Department  received 
complete  substantive  responses  from  the 
domestic  faterested  parties  by  June  2, 
1999,  within  the  30-day  deadline 
specified  in  the  Sunset  Regulations 
under  section  351.218(d)(3)(i).  We  did 
not  receive  a  substantive  response  bom 
any  respondent  interested  party  to  these 
proceedings.  As  a  result,  pursuant  to  19 
CFR  351 .218(e)(l)(ii)(C).  the  Department 
determfaed  to  conduct  expedited.  120- 
day,  reviews  of  these  orders. 
In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1. 1995).  The 
reviews  at  issue  concern  transition 
orders  within  the  meamng  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Therefore,  the 
Department  determfaed  that  the  sunset 
reviews  of  the  antidumping  duty  orders 
on  pipe  fittings  bom  Brazil.  Taiwan, 
Japan,  Thailand,  and  China  are 
extraordfaarily  complicated  and 
extended  the  time  liinil  for  completion 
of  the  final  results  of  these  reviews  until 
not  later  than  November  29, 1999,  fa 
accordance  with  section  751(c)(5)(B)  of 
the  Act." 

Detenninatian 

fa  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
those  reviews  to  determine  whether 
revocation  of  the  antidumpfag  duty 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
fa  making  these  determinations,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determfaed  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  duty  order,  and  it 
shall  provide  to  the  fatemational  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margins  of  dimipfag 
likely  to  prevail  if  the  order  were 
revoked. 

The  Department's  determinations 
concerning  contfauation  or  recurrence 
of  dumpfag  and  the  magnitude  of  the 
margfas  are  discussed  below,  fa 


' '  See  Tapend  Roller  Bearings.  4  Inches  and 
UnderFrom  Japan,  et  ol.t  Extension  of  Tune  Limit 
for  Final  Results  of  Five.  Year  Reviews.  64  Fit  42672 
(August  5.  leae). 


adiiition.  parties'  comments  with 
respect  to  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margins  are  addressed  withfa  the 
respective  sections  below. 

Contmuadon  or  Reciurence  of 
Dumpfag 

Drawfag  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Rotmd  Agreements  Act 
( "URAA  ").  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"). 
H.R.  Doc.  No.  103-316.  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826. 
pt.l  (1994).  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletfa  providing  guidance  on 
methodological  and  analj-tical  issues, 
including  die  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletfa,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (.see 
seiction  I1.A.2).  fa  addition,  the 
Department  indicated  that  normally  it 
will  determfae  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  (a)  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declfaed 
significantly  (see  section  n.A  3). 

fa  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  the  order  would  be  likely 
to  lead  to  contfauation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review  fa  these  fastant  reviews, 
the  Department  did  not  receive  a 
substantive  response  bom  any 
respondent  interested  party.  Pursuant  to 
section  351.218(d)(2)(iii)  of  the  Sunset 
Regulations,  this  constitutes  a  waiver  of 
participation. 

fa  their  substantive  response,  the 
domestic  interested  parties  argue  that 
the  substantial  decline  (or  cessation, 
with  respect  to  Brazil)  fa  the  volume  of 
imports  of  pipe  fittings  from  the  subject 
cotmtries  following  the  issuance  of  the 
orders  demonstrates  the  inability  of  the 
producers  bom  subject  countries  to  sell 
in  the  United  States  at  any  significant 
volume  without  diuiping.  The  domestic 
faterested  parties  argue  further  that 
revocation  of  these  antidumping  duty 
orders  would  likely  lead  to  a 
continuation  or  recurrence  of  dumping 
by  Brazilian,  Taiwanese,  Japanese,  Thai, 
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and  Chinese  producers/manufacturers. 
They  support  this  argument  with 
evidence  showing  tiut,  since  the 
imposition  of  the  orders,  respondents 
have  generally  reduced  their  shipments 
to  the  United  States.  Therefore.  Ihey 
assert,  were  the  antidumping  duty 
orders  revoked,  it  is  likely  that 
Brazilian.  Taiwanese,  Japanese,  Thai, 
and  Chinese  producers  would  need  to 
dump  in  order  to  sell  their  pipe  fittings 
in  any  significant  quantities  in  the 
United  States. 

Brazil 

With  respect  to  subject  merchandise 
from  Brazil,  the  domestic  interested 
parties  maintain  that,  in  the  years 
preceding  the  order,  Brazil  was  a  major 
foreign  supplier  of  the  subject 
merchandise  to  the  U.S.  market. 
Following  the  issuance  of  the  order, 
they  assert,  Brazilian  imports  of  the 
subject  merchandise  dropped  sharply, 
and  since  1992  have  ceased  completely. 
Furthermore,  the  domestic  interested 
parties  comment,  deposit  rates  for 
Brazilian  pipe  fitting  manufacturers 
continue  to  exist  at  52.25  percent.  In 
conclusion,  they  assert,  cessation  of 
imports  and  high  dumping  margins 
demonstrate  that  Brazilian 
manufocturers  caimot  maintain  a 
presence  in  the  U.S.  market  without 
dumping  at  levels  above  de  minimis.  '-* 

Taiwan 

The  domestic  interested  parties  assert 
that  all  four  Taiwanese  respondents 
have  had  dumping  margins  well  above 
de  minimis  levels  since  the  issuance  of 
the  order.  In  addition,  they  note  that  in 
the  years  preceding  the  order  Taiwan 
was  a  leading  exporter  of  the  subject 
merchandise  to  the  U.S.  market.  They 
argue  that,  following  the  issuance  of  the 
order,  imports  from  Taiwan  dropped  to 
a  level  far  below  their  pre-order  level 
and  have  never  been  more  than  55 
percent  of  their  pre-order  level.  The 
domestic  interested  parties  conclude 
that  Taiwanese  importers  need  to  dump 
pipe  fittings  in  the  U.S.  market  in  order 
to  sell  at  pre-order  volumes.  To 
corroborate  this  conclusion,  the 
domestic  interested  parties  note  that  the 
dumping  margins  for  two  Taiwanese 
manufacturers  are  extraordinarily  high 
and  they  have  never  availed  themselves 
of  the  administrative  review  process  to 
demonstrate  that  their  dumping  has 
abated." 


la  pan: 

The  domestic  interested  parties  argue 
that  the  imposition  of  the  antidumping 
duty  order  had  a  dramatic  effect  on 
subject  import  volumes  from  Japan. 
They  indicate  that  in  the  years  following 
the  order,  imports  of  the  subject 
merchandise  from  Japan  dropped  by 
nearly  95  percent.  Moreover,  they  assert, 
import  volumes  of  the  subject  pipe 
fittings  bom  Japan  have  remained  low, 
relative  to  the  pre-order  levels  and  the 
dumping  margins  for  Japanese 
manufacturers  remain  very  high, 
ranging  from  30.63  to  65.81  percent.  In 
sum,  the  domestic  interested  parties 
argue,  the  dramatic  decline  in  import 
volumes  following  the  imposition  of  the 
order  in  conjunction  with  the  fact  that 
Japanese  manufactures  never  availed 
themselves  of  the  administrative  review 
process  to  demonstrate  that  dumping 
has  ceased  or  abated  provides  clear 
evidence  that  the  Japanese  producers 
are  incapable  of  selling  at  fair  value  in 
the  U.S.  market." 

Thailand 

With  respect  to  imports  of  the  subject 
merchandise  from  Thailand,  the 
domestic  interested  parties  assert  that 
imports  declined  significantly  after  the 
imposition  of  the  order  and  have 
remained  at  relatively  low  levels  ever 
since.  In  fact,  the  domestic  interested 
parties  argue  that  by  the  time  the  order 
was  published  imports  were  only  68.3 
percent  of  their  pre-order  levels. 
Therefore,  despite  the  fact  that  one 
major  manufacturer  was  originally 
exempt  from  the  order,  they  contend 
that  it  is  evident  that  Thai 
manufacturers  need  to  dump  pipe 
fittings  in  the  U.S.  market  in  order  to 
sell  at  pre-order  levels.  To  corroborate 
this  conclusion  the  domestic  interested 
parties  argue  that  the  only  Thai  supplier 
to  have  de  minimis  margins  in  the 
original  investigation  was  forced  to 
resort  to  dumping  at  a  margin  of  38 
percent  three  years  later  in  order  to  sell 
in  the  U.S.  market.  >' 

China 

With  respect  to  subject  merchandise 
horn  China,  the  domestic  interested 
parties  maintain  that,  in  the  year  the 
order  was  imposed,  imports  from  China 
fell  from  approximately  30  million 
pounds  the  year  before  to  113.000 
pounds.  They  argue  further  that,  in  the 
years  following  Uie  imposition  of  the 


order,  average  import  volumes  of  the 
subject  merchandise  were  more  than 
99.5  percent  lower  than  in  the  years 
proceeding  the  issuance  of  the  order. 
Therefore,  the  domestic  interested 
parties  argue  that  the  near  cessation  of 
imports  from  China  demonstrates  that 
Chinese  manufacturers  need  to  dump 
pipe  fittings  in  the  U.S.  market  in  order 
to  sell  at  pre-order  volumes.  To  support 
this  conclusion  the  domestic  interested 
parties  assert  that  dumping  margins 
from  Chinese  manufacturers  are 
extraordinarily  high,  ranging  from  35.06 
to  182.90  percent.  Yet,  they  contend, 
Chinese  manufacturers  never  availed 
themselves  of  the  administrative  review 
process  to  demonstrate  that  their 
dumping  has  ceased  or  abated.  They 
add  that  the  Department's  affirmative 
anti-circumvention  determination  '* 
shows  that  when  Chinese  manufacturers 
are  confronted  with  the  discipline  of  an 
order  they  resort  to  illegitimate  means  to 
participate  in  the  U.S.  market." 

Genera7  Discussion 

As  discussed  in  section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place  or 
imparts  ceased  after  the  issuance  of  the 
order,  the  Department  may  reasonably 
infer  that  dumping  would  continue  or 
recur  if  the  discipline  were  removed.  As 
pointed  out  above,  dumping  margins  at 
levels  above  de  minimis  continue  to 
exist  for  shipments  of  the  subject 
merchandise  from  Brazil,  Taiwan, 
Japan.  Thailand,  and  China.  With 
respect  to  Brazil,  imports  have  ceased 
completely. 

Consistent  with  section  752(cJ  of  the 
Act.  the  Department  also  considers  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  As  outlined  in 
earJi  respective  .section  above,  the 
domestic  interested  parties  argue  that  a 
significant  decline  in  the  volume  of 
imports  of  the  subject  merchandise  from 
Taiwan,  Japan,  Thailand,  and  China 
(and  a  cessation  of  imports  with  regard 
to  Brazil)  since  the  imposition  of  the 
orders  provides  further  evidence  that 
dumping  would  continue  if  the  orders 
were  revoked.  In  their  substantive 
responses,  the  domestic  interested 
parties  provided  statistics 
demonstrating  the  decline  in  import 
volumes  of  pipe  fittings  &t>m  Brazil, 


'*  S»s  )uoe  1.  19m.  SubstlulUv0R«spoiu«of  the 
Domestic  !nt«««led  Parties  regarding  pipe  fittings 
from  Brazil  at  7. 

'-  See  fuDe  1. 1999,  Substantive  Response  of  the 
Domestic  Interested  Parties  regarding  pipe  Bttings 
imm  Taiwan  at  7. 


'*  See  )une  1 .  1999.  Substantive  Response  of  tile 
Domestic  Interested  Parties  regarding  pipe  Bttings 
from  lapan  at  7. 

'^  Seejunel,  1999.  Substantive  Response  of  tile 
Domestic  Interested  Parties  regarding  pipe  fittings 
from  Thailand  at  7. 


'■See Orlain  Caitian  Steel  Butt-Weld  Pipe 
Fittings  fmm  the  People's  Republic  of  China: 
Affirmative  Final  Determination  of  Circumvention 
of  Antidumping  Duty  Order.  59  FR  15155  (March 
31,19941 

'''  See  lune  1. 1999,  Substantive  Response  of  the 
Domestic  tnterested  Parties  regaitling  pipe  Rltings 
from  China  at  7. 
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Taiwan,  Japan,  Thailand,  and  China. 
The  Department  agrees  with  the 
domestic  interested  parties'  arguments 
that  imports  of  the  subject  merchandise 
fell  sharply  and  ceased  in  Brazil's  case 
after  the  orders  were  imposed  and  never 
regained  pre-order  volumes. 

As  noted  above,  in  conducting  its 
sunset  reviews,  the  Department 
considered  the  weighted-average 
dumping  margins  and  volume  of 
imports  in  determining  whether 
revocation  of  these  antidumping  duty 
orders  would  lead  to  the  continuation  or 
recurrence  of  dumping.  Based  on  this 
analysis,  the  Department  finds  that  the 
existence  of  dumping  margins  at  levels 
above  de  minimis  and  a  reduction  (or 
cessation)  in  export  volumes  after  the 
issuance  of  the  order  is  highly  probative 
of  the  likelihood  of  continuation  or 
recurrence  of  dumping.  A  deposit  rate 
above  de  minimis  continues  in  effect  for 
exports  of  the  subject  merchandise  by 
all  known  Brazilian.  Taiwanese. 
Japanese.  Thai,-"  and  Chinese 
manufacturers/exporters.  Therefore, 
given  that  dumping  has  continued  over 
the  life  of  the  orders,  import  volumes 
have  declined  significantly  or  ceased 
after  the  imposition  of  the  order, 
respondent  parties  have  waived 
participation,  and  absent  argument  and 
evidenge  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  or  recur  if  the  orders 
were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Polic)'  Bulletin,  the 
Department  stated  that  normally  it  will 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation.  (See  section 
n.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  poUcy  include  the 
use  of  a  more  rei:ently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty-absorption 
determinations.  (See  sections  U.B.2  and 
3  of  the  Sunset  Policy  Bulletin.)  To  date, 
the  Department  has  not  issued  any  dutj'- 
absorption  findings  in  any  of  these  five 
cases. 


^  As  noted  above.  AST  was  excluded  from  the 
1992  otiler  on  pipe  fittings  from  Thaiknd  but  was 
found  to  be  dumping  in  a  later  inveatlgatioa 


In  their  substantive  response,  the 
domestic  interested  parties 
recommended  that,  consistent  with  the 
Sunset  Policy'  Bulletin,  the  Department 
provide  to  the  Commission  the 
company-specific  margins  from  the 
original  investigations.  Moreover, 
regarding  companies  not  reviewed  in 
the  original  investigations,  the  domestic 
interested  parties  suggested  that  the 
Department  report  the  "all  others  "  rates 
included  in  the  original  investigations. 

The  Department  agrees  with  the 
domestic  interested  parties.  The 
Department  finds  that  the  margins 
calculated  in  the  original  investigations 
are  probative  of  the  behavior  of 
Brazilian,  Taiwanese,  Japanese.  Thai, 
and  Chinese  manufacturers/exporters  if 
the  orders  were  revoked  as  they  are  the 
only  margins  which  reflect  their  actions 
absent  the  discipline  of  the  order. 

In  the  Sunset  Policy  Bulletin  we 
indicated  that,  consistent  with  the  SAA 
at  889-90  and  the  House  Report  at  63. 
declining  imports  accompanied  by  the 
continued  existence  of  dumping 
margins,  or  the  cessation  of  imports 
after  the  order,  provides  a  strong 
indication  that  dumping  would  be  likely 
to  continue,  because  such  evidence 
indicates  that  the  particular  exporter 
needs  to  dump  to  sell  at  pre-order 
volumes.  Based  on  our  review  of  the 
information  submitted  by  the  interested 
parties,  data  from  our  original 
investigations,  and  subsequent 
administrative  reviews,  we  determine 
that  Taiwanese.  Japanese.  Thai,  and 
Chinese  pipe  fitting  manufacturers  have 
continued  to  dtmip  with  the  discipline 
of  the  order  in  place.  In  contrast, 
Brazilian  pipe  fitting  manufacturers 
have  ceased  exporting  the  subject 
merchandise  completely.  This  implies 
that  these  pipe-fitting  manufacturers 
could  not  sell  the  subject  merchandise 
in  the  United  States  at  pre-order 
volumes  without  resorting  to  dumping. 

Therefore,  the  Department  will  report 
to  the  Commission  the  company- 
specific  and  all  others  rates  from  the 
original  investigations  as  contained  in 
the  Final  Results  of  ReWews  section  of 
this  notice. 

Final  Results  of  Reviews 

As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  duti,'  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Manufacturer/exporter 


Brazil: 

All  Manulacturets/Pioduceis/ 
exporters  „ 

Taiwan; 

Rigid , 

CM „ _ 

Gei  Bay 

Chop  Hsin ~™. 

All  Oltiere ~™.„ 

Japan: 

Awajoi  Sangyo,  K.K 

Nippon  Benkan  Kogyo,  Ltd.  Co. 

All  Others 

Ttiailand:-' 

Ttiai  Benkan  Company    ,, ..  , 

TTU  industnal  Corp.,  Ud .: 

Awaii  Sangyo  Co..  Ltd 

All  Others  

China: 

China  North  Industries  Cor- 
poration   

Jilin  Provindal  Mactiinery  A 
Equipment  Import  &  Export 
Corp _ 

Ltaoning  MactWiery  a  Equip- 
ment Import  Export  Corp 

Uaoning  Metals  &  Minerals  Im- 
port &  Export  Corp 

Shenyang  Btlliongotd  Pipe  Fit- 
tings Co  ua 

Shandong  Metals  &  Minerals 
Import  &  Export  Corp 

Shenyang  Machinery  &  Equip- 
ment Import  &  Export  Cofp; 
Ijanoning  Metals:  Shenzhen 
Machinery  Industry  Corp.; 
and  All  Others _. 


Margin 
(percent) 


52.25 

6.84 

8,57 

87  30 

87.30 

49.46 

30  83 
65.81 
62.79 

50.84 
10.68 
38.41 
39.10 


154.72 

7523 
134,79 
103.70 
11039 

35  06 

182.90 


-'  AST  was  excluded  from  this  ortter  Al- 
though a  dumping  margin  was  later  found,  an 
order  was  not  imposed  against  AST  as  a  re- 
sult of  the  Commiis»ons  negative  injury  deter- 
mination. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietar>*  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c).  752.  and  777(i)(l)  of  the  Act. 

Dated:  November  29,  1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secrelory  for  import 
Administration. 

IFR  Doc.  99-31426  Filed  12-2-99:  8:45  aroj 
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67852 


Federal  Register /Vol.  64.  No.  232 /Friday.  December  3.  1999 /Notices 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-5021 

Final  Results  of  Expedited  Sunset 
Review:  Circular  Welded  Cart>on  Steel 
Pipes  and  Tubes  from  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand. 

SUMUARY:  On  May  3,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand  (64  FR  23596) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930.  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  substantive  comments 
filed  on  behalf  of  domestic  interested 
parties  and  inadequate  response  (in  this 
case,  no  response)  from  respondent 
interested  parties,  the  Department 
determined  to  conduct  an  expedited 
review.  As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Final  Results  of  Review  section  of  this 
notice. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
AdministraCon,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230: 
telephone:  (202)  482-1698  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  December  3, 1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset"!  Beviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  {"Sunset 
Begulahons"),  and  19  CFR  Part 
351(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  ("Sunset  Policy 
Bulletin'^. 

Scope 

The  merchandise  subject  to  this 
antidumping  duty  order  is  certain 
circular  welded  carbon  steel  pipes  and 
tubes,  commonly  referred  to  in  the 
industry  as  "standard  pipe"  or 
"structural  tubing,"  with  walls  not 


thinner  than  0.065  inches,  and  0.375 
inches  or  more,  but  not  over  16  inches 
in  outside  diameter.  The  subject 
merchandise  was  classifiable  under 
items  610.3231,  610.3234,  610.3241. 
610.3242.  610.3243,  and  610.3252, 
610.3254,  610.3256,  610.3258,  610.4925 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  ("TSUSA  "):  currently, 
it  is  classifiable  under  item  numbers 
7306.30.1000,  7306.30.5025. 
7306.30.5032.  and  7306.30.5040. 
7306.30.5055.  7306.30.5805  and 
7306.30.5090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  TSUSA  and 
HTSUS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  remains  dispositive. 
There  was  one  scope  ruling  in  which 
British  Standard  light  pipe  1387/67. 
Class  A-1  was  found  to  be  within  the 
scope  of  the  order  per  remand  (58  FR 
27542.  May  10.  1993). 

History  of  the  Order 

In  the  original  investigation,  covering 
the  period  September  1.  1985,  through 
August  31. 1986  (51  FR  3384.  January 
27. 1986),  the  Department  determined  a 
margin  of  15.69  percent  for  Saha  Thai 
Steel  Pipe  Co.  ("Saha  Thai"),  15.60 
percent  for  Thai  Steel  Pipe  Industry  Co. 
("Thai  Steel"),  and  15.67  percent  for 
"all  others." 

There  have  been  seven  administrative 
reviews  for  the  subject  antidumping 
duty  order.  A  summary  of  these  reviews 
follows: 


Period  of  review  ("POR") 


CKatian 


1  Mar  1987-29  FeD  1988 
1  Mar  1968-28  Feb  1989 

1  Mar  1992-28  Feb  1993 
1  Mar  1994-28  Fet>  1995 

1  Mar  1995-29  Feb  1996. 
1  Mar  1996-29  Feb  1997 

1  Mar  1997-28  Feb  1998 


56  FR  58355  (November  19,  19911 

59  FH  65753  (December  21.  1994)  Amended. 

57  FR  38668  (August  26.  1992). 

57  FR  4801 7  (October  21.1 992)  Amended. 
61  FR  29533  (June  11.  1996)  Amended 
61  FR  1328  (January  19.  1996). 
61  FR  18375  (April  25.  1996)  Amended 

61  FR  56515  (November  1,  1996) 

62  FR  2131  (January  15,  1997)  Amended. 
62  FR  8423  (Febmary  25.  1997)  Amended. 

62  FR  53808  (October  16.  1997). 

63  FR  55578  (October  16,  1998). 

63  FR  65172  (November  25,  1998)  Amended. 

64  FR  56759  (October  21,  1999). 


In  addition  to  the  two  companies 
subject  to  the  original  investigation,  the 
Department,  has  reviewed  imports  from 
producers/exporters  Thai  Hong  Steel 
Pipe  Import  Export  Co.,  Ltd.  ("Thai 
Hong").  Thai  Union  Steel  Co.,  Ltd. 
("Thai  Union").  Siam  Steel  Pipe  Import 
Export  Co..  Ltd.  ("Siam  Steel  Pipe"), 
and  Pacific  Pipe  Company  ("Pacific 
Pipe  ")  over  the  life  of  this  order.  To 
date,  the  Department  has  not  issued  a 


duty-absorption  determination  in  this 
case. 

Background 

On  May  3. 1999.  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  circular 
welded  carbon  steel  pipes  and  tubes 
fiTJm  Thailand  (64  FR  23596).  pursuant 
to  section  751(c)  of  the  Act.  The 
Department  received  a  notice  of  intent 


to  participate  on  behalf  of  Allied  Tube 
and  Conduit  Corp..  Sawhill  Tubular 
Division — Amoco,  Century  Tube,  IPSCO 
Tubular  Inc.,  LTV  Steel  Tubular 
Products.  Maverick  Tube  Corporation, 
Sharon  Tube  Company.  Western  Tube 
and  Conduit,  and  Wheatland  Tube 
Company  (collectively  "domestic 
interested  parties")  on  May  18. 1999. 
within  the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 


Federal  Register / Vol.  64.  No.  232 /Friday.  December  3.  1999 /Notices 


67853 


Regulations.  The  domestic  interested 
parties  claimed  interested-party  status 
under  19  U.S.C.  1677(g)(C)  as  U.S. 
producers  of  circular  welded  carbon 
steel  pipes  and  tubes.  We  received  a 
complete  substantive  response  from  the 
domestic  interested  parties  on  June  2. 
1999.  within  the  30-day  deadline 
specified  in  the  Sunset  Begulations 
under  section  351.218(d)(3)(i).  We  did 
not  receive  a  substantive  response  from 
any  respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C).  the  Department 
determined  to  conduct  an  expedited. 
120-day  review  of  this  order. 
In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act.  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  [i.e.,  an 
order  in  effect  on  January'  1. 1995).  On 
September  27.  1999.  the  Department 
determined  that  the  simset  review  of  the 
antidumping  duty  order  on  circular 
welded  carbon  steel  pipes  and  tubes 
from  Thailand  is  extraordinarily 
complicated,  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 
November  29. 1999.  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.' 

Determinatian 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  duty  order,  and 
shall  provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below. 
Additionally,  the  domestic  interested 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magioitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 


■  See  Extension  of  Time  Limit  for  Final  BetuJlx  of 
Fim-Year Hevieitt.  64  FR  4SS79  (Seplambgc  7. 
1999). 


Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316.  vol.  1  (1994).  the 
House  Report.  H.R.  Rep.  No.  103-826. 
pt.  1  (1994).  and  the  Senate  Report.  S. 
Rep.  No.  103^12  (1994).  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  al  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  impels  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
sigiiificantly  (see  section  n.A.3). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
10  continuation  or  recurrence  of 
dumping  where  an  interested  party 
waives  its  participation  in  the  sunset 
review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  their  substantive  response,  the 
domestic  interested  parties  argue  that 
revocation  of  the  subject  order  would 
result  in  the  continuation  of  sales  at 
less-than-fair  value  by  margins 
equivalent  to  or  greater  than  those  found 
in  the  original  investigation  and 
subsequent  reviews  (see  June  2. 1999. 
Substantive  Response  of  the  domestic 
interested  parties  at  3).  With  respect  to 
whether  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  the  domestic 
interested  parties  assert  that  increases  in 
dumping  margins  have  followed 
increases  in  imports.  For  example,  a 
spike  in  imports  between  1994  and  1996 
resulted  in  a  dumping  margin  of  nearly 
30  percent  for  Saha  Thai  and  a  margin 
of  over  37  percent  for  several  other 
producers.  Id.  With  respect  to  whether 


import  volumes  for  the  subject 
merchandise  declined  significantly,  the 
domestic  inteiested  parties  note  that 
imports  were  sharply  curtailed  by  the 
issuance  of  the  margins  over  30  percent, 
dropping  from  62,000  tons  in  1997  to 
28.000  tons  in  1998. /d. 

As  discussed  in  section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890. 
and  thfc  House  Report  at  63-64,  if 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  thai 
dumping  would  continue  if  the 
discipline  were  removed.  With  the 
exception  of  the  1987/88  and  1988/89 
review  periods,  when  the  Department 
determined  a  de  minimis  margin  for 
Saha  Thai,  dumping  margins  above  de 
minimis  have  existed  throughout  the  life 
of  the  order,  and  continue  to  exist,  for 
shipments  of  subject  merchandise  from 
all  other  Thai  producers/exporters 
investigated. 

Consistent  with  section  7S2(c)  of  the 
Act,  the  Department  considered  the 
volume  of  imports  before  and  after  the 
issuance  of  the  order  inl986.  The 
statistics  on  imports  of  the  subject 
merchandise  cited  by  the  domestic 
interested  parties  and  those  examined 
by  the  Department  (U.S.  Census  Bureau 
IM146  reports),  show  a  pattern  of 
decreasing  import  volumes  following 
margin  increases.  Thai  producers/ 
exporters  continued  to  dump  after  the 
order  was  issued:  however.  U.S.  imports 
dramatically  declined  after  margins 
peaked  in  the  1987/88  review.  Imports 
also  declined  from  1996  to  1998  after 
margin  increases  in  the  1995/96  review. 

Based  on  this  analysis,  the 
Department  finds  that  the  existence  of 
dumping  margins  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Given  that  dumping  has 
continued  at  levels  above  de  minimis 
after  the  issuance  of  the  order,  import 
volumes  for  subject  merchandise 
declined  significantly  after  dumping 
margins  were  increased,  respondent 
interested  parties  have  waived  their 
right  to  participate  in  this  review  before 
the  Department,  and  absent  argument 
and  evidence  to  the  contrary,  the 
Department  determines  thai  dumping  is 
likely  to  continue  if  the  order  were 
revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
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until  after  the  order  was  issued,  the 
Oepanment  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation  (see  section  II.B.l 
of  the  Sunset  Policy  Bulletin). 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations  (see  sections  n.B.2  and  3 
of  the  Sunset  Policy  Bulletin). 

In  their  substantive  response,  the 
domestic  interested  parties  argue  that  as 
the  volume  of  imports  increased,  the 
margin  of  dumping  likewise  increased, 
and  imports  decreased  only  as  a  result 
of  increases  in  the  dumping  margins. 
Accordingly,  the  domestic  interested 
parties  assert  that  the  Department 
should  find  the  magnitude  of  the  margin 
of  dumping  likely  to  prevail  to  be  the 
highest  margin  found  for  the  Thai 
producers/exporters  investigated  in  any 
administrative  reviews  (see  June  2, 
1999,  Substantive  Response  of  domestic 
interested  parties  at  3). 

According  to  the  Sunset  Policy 
Bulletin  a  company  may  choose  to 
increase  dumping  in  order  to  maintain 
or  increase  market  share.  As  a  result, 
increasing  margins  may  be  more 
representative  of  a  company's  behavior 
in  the  absence  of  an  order  (see  section 
n.B.2  of  the  Sunset  Policy  Bulletin).  In 
addition,  the  Sunset  Policy  Bulletin 
notes  that  the  Department  will  normally 
consider  market  share.  However,  absent 
information  on  relative  market  share, 
and  absent  argimient  to  the  contrary,  we 
have  looked  at  import  volumes  in  the 
present  case. 

The  Department  disagrees  with 
domestic  interested  parties'  assertion 
that  the  Department  should  report  to  the 
Commission  the  highest  rates  for  Saha 
Thai,  Thai  Steel,  and  all  others.  As 
noted  above,  a  company  may  choose  to 
increase  dumping  in  order  to  maintain 
or  increase  market  share,  and  therefore, 
increasing  margins  may  be  more 
representative  of  a  company's  behavior 
in  the  absence  of  an  order  (see  section 
n.B.2  of  the  Sunset  Policy  Bulletin).  In 
this  case,  however,  absent  information 
on  relative  market  share,  the 
Department  cannot  determine  whether 
Saha  Thai  and  Thai  Steel  increased  their 
exports  into  the  U.S.  in  order  to 
maintain  or  increase  market  share. 
Furthermore,  the  Department  finds  that, 
throughout  the  history  of  the  order, 
increasing  imports'as  found  in  the  U.S. 
Census  Bureau  IM146  Reports-do  not 
necessarily  correspond  to  margin 
increases  for  all  respondents.  For 
instance,  when  imports  peaked  at  nearly 
130  milhon  kilograms  in  the  1987/88 
review,  Saha  Thai's  margin  was  de 
minimis,  at  0.49  percent,  and  Thai 


Steel's  margin  increase  from  the  original 
investigation  was  insignificant. 

Therefore,  without  a  correlation 
between  increases  in  imports  and 
dumping  margins,  the  Department  finds 
the  original  rates  most  probative  of  the 
behavior  of  Thai  producers/exporters  of 
circular  welded  carbon  steel  pipes  and 
tubes  if  the  order  were  revoked.  Because 
Siam  Steel  Pipe,  Thai  Hong  and  Thai 
Union  were  not  specifically  investigated 
imtil  after  the  order  was  issued, 
consistent  with  the  Policy  Bulletin  (see 
section  n.B.l),  the  Department  will 
provide  a  margin  based  on  the  all  others 
rate  from  the  investigation  for  these 
companies.  Thus,  the  Department  will 
report  to  the  Commission  the  company- 
specific  and  all  others  rates  as  contained 
in  the  Final  Results  of  Review  section  of 
this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Prochjcer/Expofter 

Margin 
percent 

Saha  Thai  Steet  Pipe  Co 

Thai  Steel  Pipe  Industry  Co 

All  others 

15.69 
15.60 
15.67 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c).  752,  and  777(i)(l)  of  the  Act. 

Dated:  November  29. 1999. 
Richard  W.  Morelaod, 
.Acting  Assistant  Secretary  for  Import 
Administmtion. 
IFR  Doc.  99-31425  Filed  12-2-99: 8:45  ami 
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DEPARTME^f^  OF  COMMERCE 
International  Trade  Administration 

[A-351-809,  A-580-809,  A-201-805,  A-583- 
814,  A-307-805] 

Final  Results  of  Expedited  Sunset 
Reviews:  Certain  Circular  Welded  Non- 
Alloy  Steel  Pipe  From  Brazil,  the 
Republic  of  Korea,  Mexico,  Taiwan, 
and  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  reviews:  Certain 
circular-welded  non-alloy  steel  pipe 
from  Brazil,  the  Republic  of  Korea, 
Mexico,  Taiwan,  and  Venezuela. 

summary:  On  May  3,  1999,  the 
Department  of  Commerce  ( "the 
Department ")  initiated  sunset  reviews  of 
the  antidumping  duty  orders  on  certain 
circular-welded  non-alloy  steel  pipe 
from  Brazil,  the  Republic  of  Korea 
("Korea"),  Mexico,  Taiwan,  and 
Venezuela  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930.  as  amended  ( 'the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  an  adequate  response 
filed  on  behalf  of  a  domestic  interested 
party  and  inadequate  responses  from 
respondent  interested  parties  in  each  of 
these  reviews,  the  Department 
conducted  expedited  sunset  reviews.  As 
a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Final  Result  of  Reviews  section  of  this 
notice. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skiimer,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230: 
telephone  (202)  482-5050  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  December  3, 1999. 

Statute  and  Regulations 

These  reviews  were  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20, 1998) 
( "Sunset  Regulations"),  and  19  CFR  Part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
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Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Dutv 
Orders;  Policy  Bulletin.  63  FR  18871  ' 
(April  16. 1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  these 
antidumping  duty  orders  is  circular 
welded  non-alloy  .steel  pipe  and  tube 
frt)m  Brazil.  Korea.  Mexico,  and 
Venezuela.  The  product  consists  of 
circular  cross-section,  not  more  than 
406.4mm  (16  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
surface  finish  (black,  galvanized,  or 
painted),  or  end  finish  (plain  end, 
beveled  end.  threaded,  or  threaded  and 
coupled).  These  pipes  and  tubes  are 
generally  known  as  standard  pipes  and 
tubes  and  are  intended  for  the  low- 
pressure  conveyance  of  water,  steam, 
natural  gas,  air  and  other  liquids  and 
gases  in  plumbing  and  heating  systems, 
air-conditioning  units,  automatic 
sprinkler  systems,  and  other  related 
uses.  Standard  pipe  may  also  be  used 
for  light  load-bearing  applications,  such 
as  for  fence  tubing,  and  as  structural 
pipe  tubing  used  for  framing  and  as 
support  members  for  reconstruction  or 
load-bearing  purposes  in  the 
construction,  shipbuilding,  trucking, 
farm  equipment,  and  other  related 
industries.  Unfinished  conduit  pipe  is 
also  included  in  this  order.  Ail  carbon- 
steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  within  the  scope  of  this 
investigation,  except  line  pipe,  oil 
country  tubular  goods,  boiler  tubing, 
mechanical  tubing,  pipe  and  tube 
hollows  for  redraws,  finished 
scaffolding,  and  finished  conduit. 
Standard  pipe  that  is  dual  or  triple 
certified/stenciled  that  enters  the  U.S.  as 
line  pipe  of  a  kind  used  for  oil  and  gas 
pipelines  is  also  not  included  in  this 
investigation.  Imports  of  the  products 
covered  by  this  order  are  currently 
rlassifiablc  under  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  7306.30.10.00. 
7306.30.50.25,  7306.30.50.32. 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  7306.30.50.90.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
proceedings  is  dispositive. 

Scope  Clarification:  Brazil,  Korea, 
Mexico,  and  Venezuela 

On  March  21,  1996,  in  a  final  scope 
ruling,  the  Department  determined  that: 
(i)  Pipe  certified  to  the  API  5L  line  pipe 
specification,  and  (ii)  pipe  certified  to 


both  tlie  API  5L  line  pipe  specifications 
and  the  less-stringent  ASTM  A-53 
standard  pipe  specifications  which  fall 
within  the  physical  parameters  outlined 
in  the  scope  of  the  orders  and  enter  as 
line  pipe  of  a  kind  used  for  oil  and  gas 
pipelines  are  outside  the  scope  of  the 
antidumping  duty  orders  on  certain 
welded  carbon  steel  non-alloy  pipe  from 
Brazil,  Korea,  Mexico  and  Venezuela, 
irrespective  of  end  use. '  Mexico — On 
December  31,  1995,  Tubacero 
International  Corporation  requested 
clarification  to  determine  whether 
circular  welded  carbon  steel  piping,  16 
inches  in  outside  diameter  with  ^/a  inch 
wall  thickness,  for  use  in  extremely 
heaN-y  load  bearing  applications,  is 
witliin  the  scope  of  the  order.  On  April 
25, 1996,  the  Department  determin«i 
that  circular  welded  carbon  steel  piping. 
16  inches  in  outside  diameter  with  Vn 
inch  wall  thickness,  for  use  in  extremely 
heavy  load  bearing  applications,  is 
within  the  scope  of  the  order  (see  Notice 
of  Scope  Rulings,  61  FR  18381  (April  25, 
1996)). 

Mexico — Pending  Scope  Clarification 

Cierra  Pipe,  Incorporated  submitted  a 
request  for  a  scope  clarification  of  the 
subject  merchandise  to  determine 
whether  line  pipe  "shorts",  or  "old  line 
pipe"'  which  has  rushed  and  pitted  after 
sitting  in  storage,  constitute  line  pipe  of 
a  kind  used  for  oil  and  gas  pipelines  or 
is  pipe  and  tubed  covered  by  the  order 
(see  63  FR  59544  (November  4, 1998), 

Mexico — Pending  Aoti-Circumvention 
Inquiry 

The  domestic  interested  parties 
requested  a  circumvention  inquiry  to 
determine  whether  imports  of:  (i)  Pipe 
certified  to  the  .\merican  Petroleum 
Institute  (API)  5L  line  pipe 
specifications  (API)  5L.  and  (ii)  pipe 
certified  to  both  the  API  5L  line  pipe 
specifications  and  the  less  stringent 
American  Society  for  Testing  and 
Materials  ("ASTM")  A-53  standard  pipe 
specifications  (dual  certified  pipe), 
falling  within  the  physical  dimensions 
outlined  in  the  scope  of  the  order,  are 
circumventing  the  antidumping  duty 
order  (see63FR41545  (August  4. 
1998)). 

History  of  the  Orders 

On  September  1 7. 1992.  the 
Department  issued  final  determinations 
of  sales  at  less  than  fair  value  (  "LTFV"") 
on  imports  of  certain  circular  welded 
iioc-alloy  steel  pipe  from  Brazil,  Korea, 


Mexico.  Taiwan,  and  Venezuela  (57  FR 
42940.  42942.  42953,  42961 .  and  42962. 
respectively).  On  November  2.  1992.  the 
Department  published  the  Notice  of 
Antidumping  Orders  on  Certain  Orcular 
Welded  Non-Alloy  Steel  Pipe  from 
Brazil,  the  Republic  of  Korea,  Mexico, 
and  Venezuela,  and  Amendment  to 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Circular  Welded  ,\on- 
Alloy  Steel  Pipe  From  the  Republic  of 
Korea,  57  FR  49453  (November  2.  1992). 
The  order  on  Korea  was  subsequently 
amended  (see  .\'otice  of  Final  Court 
Decision  and  Amended  Final 
Determination,  60  FR  55833  (November 
3.  1995)). 

In  the  investi^Htions,  the  Department 
estimated  weigjU'd-average  dumping 
margins  that  raiiaed  &T)m  4.91  percent  to 
103.38  percent  jd  valorem.  There  have 
been  no  administrative  reviews  of  the 
orders  on  circular  welded  non-alloy 
steel  pipe  from  Brazil.  Taiwan,  and 
Venezuela.  The  Department  conducted 
two  administrative  reviews  of  the  order 
covering  Korea  and  two  administrative 
reviews  of  the  order  covering  from 
Mexico.-  The  Department  has  not  found 
duty  absorption  for  any  country  subject 
to  these  antidumping  duty  orders. 

The  antidumping  duty  orders  remain 
in  effect  for  all  producers  and  exporters 
of  the  subject  merchandise  from  Brazil, 
Korea,  Mexico.  Taiwan,  and  Venezuela. 

Background 

On  May  3. 1999,  the  Department 
initiated  sunset  reviews  of  the 
antidumping  duty  orders  on  certain 
circular  welded  non-alloy  steel  pipe 
fom  Brazil,  Korea,  Mexico.  Taiwan,  and 
Venezuela  pursuant  to  section  751(c)  of 
the  Act  On  May  18. 1999.  within  the 
deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulation,  we  received  notices  of 
intent  to  participate  from  Allied  Tube 
and  Conduit  Corporation.  Sawhill 
Tubular  Division — Armco.  Inc..  Century 
Tube.  IPSCO  Tubular  Inc.,  LTV  Steel 
Tubular  Products,  Maverick  Tube 
Corporation,  Sharon  Tube  Company. 
Western  Tube  and  Conduit,  and 
Wheatland  Tube  Co.  (coUectively  "the 


'  Final  Nrgolive  Scop#  [Jr^prminalton  nf  Scope 
Inquiry  on  Certain  Welded  f^on-Alloy  Ulee]  Pipe 
and  Tube  frvm  Bnilil.  the  Republic  of  Korea. 
.Mexico,  and  Venezuela.  61  FR  nGoa  (Msrrh  21 
1996). 


J  See  Final  Results  of  Antidumping  Duty- 
.^dtnimstrotive  Re\iew  and  Partial  Tenninalion  of 
Administmtive  Pevien-:  Cisrular  Welded  Non-Allov 
Steel  Pipe  From  the  Republic  ofKofmi.  62  FR  55574 
(October  27,  1997).  Final  Results  of  Antidumping 
Duty  Adminislmtive  Re\-:e»:  Cirrular  Welded  Son- 
.Mloy  Steel  Ptpe  Frvm  the  Republic  ol  Korea.  6J  FR 
32833  (lunv  16.  1998),  as  amsmlni.  63  FK  39071 
duly  21.  1998).  Final  Results  ol  Antidutnping  Out\ 
.^dministiallve  Review:  Cin:ular  M'elded  Slon-Alloy 
Sierl  Pipe  and  Tube  f mm  Mexico.  62  FR37UU  ituK' 
10.  1W7).  and  Final  Results  r^f  .Antidumping  Duly 
Administrative  Review  Circular  Welded  .\on..Allo\ 
Steel  Pipe  and  Tube  tmm  Mexico,  63  FR  33041 
(lime  17. 1996).  u  aniindiid.  B3  FR  36370  UiiJv  16, 
1996). 
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domestic  interested  parties").  Each  of 
these  parties  claimed  status  as  domestic 
interested  parties  on  the  basis  that  they 
are  domestic  producers  of  the  products 
subject  to  these  orders.  In  its  substantive 
responses,  the  domestic  interested 
parties  assert  that  all  parties  except 
IPSCO.  LTV  Tubular,  and  Maverick 
participated  in  the  original  investigation 
and  subsequent  administrative  reviews 
of  the  subject  orders.  With  respect  to 
related  party  status,  the  domestic 
interested  parties  state  that  they  are  not 
related  to  any  foreign  producers  or 
foreign  e.xportBrs.  and  are  not  importers 
of  the  subject  merchandise,  or  related  to 
importers  of  the  subject  merchandise. 

Within  the  deadline  specifled  in  the 
Sunsel  Regulations  under  section 
351  218(d)(3)(i).  on  June  2. 1999,  the 
Department  received  complete 
substantive  responses  from  the  domestic 
interested  parties.  In  addition,  we 
received  a  complete  substantive 
response  from,  Tuberia  Nacional,  S.A. 
de  C.V.  ("TUNA")  a  Mexican  producer/ 
exporter  of  circular  welded  non-alloy 
steel  pipe  in  the  sunset  review  of  the 
order  on  Mexico.  TUNA  stated  it  was 
not  a  participant  in  the  original 
investigation,  however,  it  participated 
in  the  1994-1995  administrative  review, 
and  the  1997-1998  administrative 
review  currently  being  conducted  by  the 
Department.  On  )une  2. 1999,  the  Korea 
Iron  and  Steel  Association  ("KOSA") 
and  its  individual  members  SeAH  Steel 
Corporation,  Ltd.,  Sinho  Steel  Company, 
Hyundai  Pipe  Company,  and  Korea  Iron 
and  Steel  Company,  waived  their  right 
to  participate  in  the  Department's  sunset 
review  of  circular  welded  non-alloy 
steel  pipe  from  Korea.  On  June  2, 1999, 
C'K.  Conduven  ("Conduven")  waived 
its  right  to  participate  in  the 
Department's  simset  review  of  circular 
welded  non-alloy  steel  pipe  from 
Venezuela. 

On  June  22, 1999,  we  informed  the 
international  Trade  Commission 
("Commission")  that  on  the  basis  of 
inadequate  responses  from  respondent 
interested  parties,  we  were  conducting 
expedited  sunset  reviews  of  these  orders 
consistent  with  19  CFR 
351.218(e)(l)(ii)(C)(2).  (See  Letter  to 
Lynn  Featherstone,  Director,  Office  of 
Investigations  from  Jeffrey  A.  May, 
Director,  Office  of  Policy.) 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act.  the 
Department  may  treat  a  review  as 
exti^ordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e..  an 
order  in  effect  on  January  1. 1995). 
Therefore,  on  September  7,  1999,  the 
Department  determined  that  the  sunset 
reviews  of  the  antidumping  duty  orders 
on  circular-welded  non-alloy  steel  pipe 


from  Brazil,  Korea,  Mexico,  Taiwan,  and 
Venezuela  are  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  fmal  results 
of  these  reviews  until  not  later  than 
November  29. 1999,  in  accordance  with 
section  751(c)(5)(B)  of  the  AcL^ 

Determinatian 

In  accordance  with  section  751(c)(]) 
of  the  Act,  the  Department  conducted 
these  reviews  to  delermioe  whether 
revocation  of  the  antidumping  duty 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
re\dew6  and  import  volume  of  the 
subject  merchandise  for  the  period 
before  the  issuance  of  the  antidumping 
duty  orders  and  the  period  after  the 
issuance  of  the  antidumping  duty 
orders.  Pursuant  to  section  752(c)(3)  of 
the  Act,  the  Department  shall  provide  to 
the  Commission  the  magnitude  of  the 
margin  likely  to  prevail  if  the  orders  are 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping,  and  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
the  parties'  comments  with  respect  to 
the  continuation  or  recurrence  of 
dumping,  and  the  magnitude  of  the 
margin  are  addressed  in  the  respective 
sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA  ").  specifically  the  Statement  of 
Administrative  Action  ( "the  SAA"), 
H.R.  Doc.  No.  103-316.  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pi.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  anal>'tical  issues, 
including  the  basis  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicates  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where:  (a)  Dumping  continued 


'  .See  Extension  of  Timtf  Limit  for  f-'inal  Hesults  of 
Five-  Year  Reviews,  64  FK  4aS79  (Septemticr  7, 
1999). 


at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  n.A.3). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  reviews, 
the  Department  either  did  not  receive  a 
response,  or  did  receive  a  waiver,  from 
producers  and  exporters  of  circular 
welded  non-alloy  steel  pipe  from  Brazil, 
Korea.  Taiwan,  and  Venezuela.  Pursuant 
to  sectioD  3S1.218(d)(2)(iii)  or  section 
3S1.218(d)(2)(i).  as  applicable,  of  the 
Sunset  Regulations,  this  constitutes  a 
waiver  of  participation. 

In  their  substantive  responses,  the 
domestic  interested  parties  assert  that 
revocation  of  the  antidumping  dut>' 
orders  on  the  subject  merchandise  from 
Brazil,  Korea,  Mexico,  Taiwan,  and 
Venezuela,  would  be  likely  to  lead  to 
continuation  of  dumping  at  margins 
equivalent  to  or  greater  than  the  margins 
above  found  in  the  original 
investigations.  The  domestic  interested 
parties  support  their  argimient  by 
stating  that  after  the  issuance  of  the 
antidumping  duty  orders,  dumping 
margins  above  de  minimis  levels 
continued  to  exist.  In  addition,  import 
volumes  declined  significantly,  and  in 
some  instances,  no  shipments  were 
reported.  The  domestic  interested 
parties  provided  the  Department  the 
following  import  statistics; 

Brazil — In  1991  (the  year  prior  to  the 
imposition  of  the  antidumping  duty 
order),  shipment  of  Brazilian  circular- 
welded  non-alloy  steel  pipe  to  the 
United  States  totaled  54,000  tons.  After 
the  issuance  of  the  order  imports 
declined  dramatically.  By  1998,  no 
imports  were  reported. 

Korea — Imports  declined  from 
321,000  in  1991,  to  174,000  in  1998, 

Mexico— Imports  declined  from 
48,000  tons  in  1991.  to  13,500  tons  in 
1998. 

Taiwan — Imports  were  over  38,000 
tons  in  1991,  and  in  1998,  almost  ceased 
as  the  volume  declined  dramatically  to 
60  tons. 

Venezuela — Imports  accounted  for 
over  16.000  tons  in  1991.  In  1998. 
imports  dropped  significantly  to  3,300 
tons,  down  nearly  80  percent  compared 
to  1991  import  volume. 
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The  domestic  interested  parties,  citing 
to  the  Department's  Sunsel  Policy 
Bulletin,  state  that  existence  of  dumping 
margins  after  the  order,  or  the  cessation 
of  imports  after  the  order,  is  highly 
probative  of  the  likelihood  of 
continuation  or  recurrence  of  dumping. 
Therefore,  they  argue  that  the  continued 
existence  of  dumping  margins  coupled 
with  the  significant  decrease  in  imports, 
strongly  indicates  the  likelihood  of 
continuation  or  recurrence  of  dumping 
should  the  antidumping  duty  orders  be 
revoked. 

In  its  substantive  response,  TUNA, 
the  only  respondent  in  the  sunset 
review  of  the  antidumping  duty  order  of 
circular  welded  non-alloy  steel  pipe 
from  Mexico,  argues  that  revocation  of 
the  antidumping  duty  order  would  not 
result  in  continuation  or  recurrence  of 
dumping.  TUNA  basis  its  assertion  on 
the  decline  of  dumping  margins  and 
increase  in  import  volumes.  TUNA 
argues  that  the  Department,  in  the 
original  investigation,  assigned  Hylsa 
S.A.  de  C.V  ("Hylsa")  (the  only 
respondent  reviewed  in  the 
investigation)  a  32.62  percent  diunping 
margin,  and  established  an  "all  others" 
duty  deposit  rate  of  32.62  percent.' 
After  the  investigation,  Hylsa's  rate  of 
32.62  percent  declined  to  a  single  digit 
level.  Although  TUNA  was  not  a 
participant  in  the  original  investigation, 
in  the  1994-1995  adininistrative  review, 
the  Department  assigned  TUNA  a  1.77 
percent  dumping  margin.  TUNA  argues 
that  1.77  percent  (its  current  duty 
deposit  rate)  is  considered  de  minimis 
under  the  World  Trade  Organization 
("WTO")  Agreement  on  Implementation 
of  Article  VI  of  the  General  Agreement 
on  Tariffs  and  Trade  1994 
("Antidumping  Agreement").  Therefore 
TUNA  argues  that  the  order  should  be 
revoked  (see  TUNA's  Substantive 
Response  at  4).  In  addition.  TUNA 
argues  that  import  volume  and  value  of 
the  subject  merchandise  from  Mexico 
has  increased  significantly  in  recent 
years.  From  1993,  the  year  after  the 
imposition  of  the  order,  to  1998,  imports 
from  Mexico  more  than  tripled,  horn 
approximately  $2.5  million  to 
approximately  S7.8  million  in  1998  (see 
T^JNA's  Substantive  Response  at  10).  In 
Attachment  3  and  Attachment  5  of  its 
substantive  response,  TUNA  provides 
its  volume  and  value  of  exports  to  the 
U.S..  and  its  estimate  of  the  percentage 
of  exports  to  the  U.S.  TUNA  concludes 
that  Mexican  producers  and  exporters  of 
the  subject  merchandise  can  ship  to  the 
U.S.  without  dumping  should  the 


*Se«  Final  Determination  of  Sales  at  Less  Than 
Fair  Value:  Ciivular  Welded  Non-Alloy  Steel  Pipe 
from  Mntfco,  97  FB  42993  (Seplamlief  17. 1992). 


antidumping  duty  order  be  revoked 
because  dumping  margins  declined  after 
the  issuance  of  the  order  and  imports 
increased  or  remained  steady. 

Finally,  TUNA  argues  that  good  cause 
exists  to  consider  other  factors.  TUNA 
argues  that  because  the  URAA  presumes 
revocation  unless  there  is  evidence  that 
dumping  will  continue,  a  reasoned 
decision  will  often  require 
consideration  of  factors  other  than  the 
dumping  margin.  TUNA  argues  that  in 
most  cases  it  will  be  impossible  for  the 
Department  to  render  a  reasoned 
determination  without  considering  all 
relevant  information. 

TUNA  argues  that  in  this  case,  the 
original  dumping  margin  was 
determined  when  domestic  demand  was 
at  or  near  the  bottom  of  a  business  cycle 
of  several  years'  duration.  Since  that 
time,  demand  has  increased  steadily 
and  is  expected  to  continue  to  increase. 
TUNA  notes  that  in  1996,  the  fTC  issued 
a  negative  injur>'  determinatian 
regarding  imports  of  circular  welded 
non-alloy  pipe  from  Romania  and  South 
Africa.  TUNA  asserts  that  the  domestic 
industry  has  clearly  benefitted  from 
increases  in  construction  activity  and 
that  the  strong  domestic  demand  has 
enabled  TUNA  to  achieve  increasing 
volumes  of  exports.  In  this  situation. 
TUNA  asserts  that  dumping  is  unlikely 
to  continue  or  recur. 

Section  II.A.3.  of  the  Sunset  Polio/ 
Bulletin,  the  SAA  at  890.  and  the  House 
Report  at  63-64  provide  that  the 
existence  of  dumping  margins  after  the 
order,  or  cessation  of  imports  after  the 
order,  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  If  companies  continue  to 
dump  with  the  discipline  of  an  order  in 
place,  it  is  reasonable  to  assume  that 
dumping  would  continue  if  the 
discipline  were  removed.  Further,  as 
noted  above,  in  determining  whether 
revocation  of  an  order  is  likely  to  load 
to  continuation  or  recurrence  of 
dumping,  the  Department  considers  the 
margins  determined  in  the  investigation 
and  sub.sequent  administrative  reviews 
and  volume  of  imports. 

With  respect  to  dumping  mai^ns  in 
the  antidumping  duty  orders  on  circular 
welded  non-alloy  steel  pipe  frtim  Brazil. 
Korea,  Mexico.  "Taiwan,  and  Venezuela, 
we  agree  with  the  domestic  interested 
parties  that  margins  above  de  minimis 
levels  continued  to  exist.  We  disagree 
with  TUNA'S  assertion  that  its  margin  of 
1.77  percent  should  be  considered  de 
minimis  for  purposes  of  this  sunset 
review.  Both  the  statue  and  regulation 
clearly  provide  that  in  reviews  of  orders, 
the  Department  will  threat  as  de 
minimis  any  weighted  average  dumping 
margin  that  is  lest  than  0.5  percent  ad 


valorem  (section  752  (c)(4)(B)  of  the  Act 
and  19  CFR  351.106  (C)(1)).  The  2.0 
percent  de  minimis  level  in  Article  5.8 
of  the  Antidumping  Agreement  applies 
only  to  investigations,  not  reviews  [see 
SAA  at  844-45). 

With  respect  to  import  volumes  of  the 
subject  merchandise,  our  analysis  of 
import  statistics  covering  total  imports 
and  company-specific  imports 
demonstrate  that  import  volumes  and 
values  have  fluctuated  over  the  life  of 
these  orders  and  have  not  reached  pre- 
order  volumes  for  any  of  the  subject 
countries.  Although  TUNA's  imports 
increased  after  the  issuance  of  the  order, 
its  reported  post-order  import  volumes 
were  nonetheless  insignificant 
compared  to  its  pre-ci-der  volumes. 
Therefore,  given  that  dumping  margins 
above  de  minimis  levels  were  found  to 
exist  and  continue  in  effect  with  respect 
to  each  of  these  orders,  and  respondent 
interested  parties  waived  their  right  to 
participate  in  these  (other  than  Mexico) 
reviews  before  the  Department,  the 
IDepartment  determines  that  dumping  is 
likely  to  continue  or  recur  if  the  orders 
were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
the  SAA  and  House  Report,  the 
Department  normally  will  provide  to  the 
Commission  a  margin  fr^m  the 
investigation  because  that  is  the  only 
calculated  rate  that  reflects  the  behavior 
or  exporters  without  the  discipline  of  an 
order  in  place.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  we 
nonnally  will  provide  a  margin  based 
on  the  "all  others  "  rate  from  the 
investigation.  (See  section  II.B.l  of  the 
Sunset  Policy  Bulletin.)  Exceptions  to 
this  policy  include  the  use  of  a  more 
recently  calculated  margin,  where 
appropriate,  and  consideration  of  duty- 
absorption  determinations.  (See  sections 
U.B.2  and  3  of  the  Sunsel  Policy 
Bulletin.) 

In  its  substantive  responses,  the 
domestic  interested  parties  argue  that 
the  Department  should  report  to  the 
Commission  the  dumping  margins 
determined  in  the  original 
investigations  because  these  rates  best 
reflect  the  behavior  of  producers  and 
exporters  of  circular  welded  non-alloy 
steel  pipe  from  Brazil,  Korea.  Mexico. 
Taiwan,  and  Venezuela  absent  the 
antidumping  duty  orders. 

With  respect  to  the  Mexican  case. 
TUNA  reasserts  that  the  dumping 
margins  that  are  likely  to  prevail  were 
the  order  revoked  are  de  minimis. 
Additionally,  citing  to  the  SAA  (at  890- 
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891).  TUNA  notes  that  in  certain 
instances,  it  may  be  more  appropriate  to 
provide  the  Commission  a  more  recently 
calculated  margin..  TUNA  argues  that  it 
is  not  appropriate  to  report  the  margins 
from  the  original  investigation  where,  as 
in  this  case,  dumping  margins  decreased 
and  import  volume  remained  steady  or 
increased.  TUNA  argues  that  the 
weighted-average  dumping  margins  for 
Hylsa  (the  only  respondent  in  the 
investigation),  declined  to  single  digit 
levels,  from  32.62  percent  in  the 
investigation  to  2.99  percent  in  1994— 
1995,  and  to  7.39  percent  in  1995-1996. 
Further,  TUNA  notes  that  it  was  subject 
to  the  all  others  rate  until  the  1994-1995 
administrative  review,  when  the 
Department  assigned  TUNA  a  1.77 
percent  dumping  margin  (its  only 
individual  margin)  (see  62  FR  37014, 
luly  10,  1997)). 

In  addition,  TUNA  argues  that 
dumping  margins  assigned  in  the 
original  investigation  are  inappropriate 
as  indicators  of  the  rates  that  would  be 
found  upon  revocation  in  light  of 
changes  in  the  methodology  used  to 
calculate  antidumping  duty  margins 
introduced  fay  the  Uruguay  Round. 
TUNA  asserts  that  the  use  of  margins 
that  would  not  be  obtained  under 
current  law  would  be  un^r  and 
contrary  to  the  Antidumping 
Agreement. 

With  respect  to  duty  absorption, 
TUNA  notes  although  the  Department 
has  not  made  any  duty  absorption 
findings,  in  the  1997-1998 
administrative  review,  the  petitioners 
requested  a  duty  absorption 
investigation. 

As  discussed  above,  we  disagree  with 
TUNA'S  assertion  that  a  dumping 
margin  of  1.77  percent  is  de  minimis. 
Further,  we  note  that  the  current  deposit 
rates  for  Hylsa  (7.39  percent)  and  all 
others  Mexican  producers/exporters 
(32.63  percent)  are  not  de  minimis. 

With  respect  to  TUNA's  argument 
concerning  the  magnitude  of  the  margin 
likely  to  prevail,  we  disagree.  In  the 
Sunset  Policy  Bulletin  we  indicated  that, 
consistent  with  the  SAA  at  889-90  and 
the  House  Report  at  63,  we  may 
determine,  in  cases  where  declining  (or 
no)  dumping  margins  are  accompanied 
by  steady  or  increasing  imports,  that  a 
more  recently  calculated  rate  reflects 
that  companies  do  not  have  to  dump  to 
maintain  market  share  in  the  United 
States  and,  therefore,  that  dumping  is 
less  likely  to  continue  or  recur  if  the 
order  were  revoked.  Further,  we  noted 
that,  in  determining  whether  a  more 
recenUy  calculated  margin  is  probative 
of  an  exporters's  behavior  absent  the 
discipline  of  an  order,  we  will  normally 
consider  the  company's  relative  market 


share,  with  such  information  to  be 
provided  by  the  parties.  It  is  clear, 
therefore,  that  in  determining  whether  a 
more  recently  calculated  margin  is 
probative  of  the  behavior  of  exporters 
were  the  order  to  be  revoked,  the 
Department  considers  company-specific 
exports  and  company-specific  margins. 
In  its  substantive  response,  TUNA 
provided  the  volume  and  value  of  its 
exports  to  the  United  States  for  1990 
(the  year  prior  to  the  issuance  of  the 
order)  and  for  years  1994  through  1998. 
Additionally,  for  the  years  1994  through 
1998.  TUNA  reported  its  exports  as  a 
percentage  of  total  consumption  imports 
of  subject  merchandise  from  Mexico. 
This  information  shows  the  post-order 
exports  from  TUNA  continue  to  be 
significantiy  below  TUNA's  pre-order 
exports.  Additionally,  although  as 
TUNA  argues,  its  exports  in  1998  are 
greater  than  its  exports  in  1994,  TUNA's 
exports  over  this  five-year  period  have 
greatly  fluctuated.  Therefore,  we  are  not 
persuaded  that  the  use  of  a  more 
recently  calculated  rate  is  appropriate  in 
this  case.  Additionally,  we  find  there  is 
no  basis  to  reject  margins  calculated  in 
an  investigation  because  of  subsequent 
changes  in  methodology.  Such  changes 
do  not  invalidate  margins  calculated 
under  prior  methodology. 

The  Department  agrees  with  the 
domestic  interested  parties  concerning 
the  margins  likely  to  prevail  if  these 
orders  were  revoked.  Absent  argument 
and  evidence  to  the  contrary,  and 
consistent  with  the  Sunset  Policy 
Bulletin,  we  determine  that  the  margins 
calculated  in  the  Department's  original 
investigation  are  probative  of  the 
behavior  of  Brazilian,  Korean, 
Taiwanese,  and  Venezuelan  producers 
and  exporters  of  circular  welded  non- 
alloy  steel  pipe  without  the  discipline  of 
the  orders  in  place.  Further,  based  on 
the  above  analysis,  we  find  that  the 
margins  calculated  in  the  original 
investigation  covering  Mexico  are 
probative  of  the  behavior  of  Mexican 
producers  and  exporters  of  circular 
welded  non-ally  steel  pipe  without  the 
discipline  of  the  order.  Therefore,  we 
will  report  to  the  Conmiission  the 
margins  indicated  in  the  Final  Results  of 
the  Reviews  section  of  this  notice. 

Final  Results  of  Reviews 

As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  margins 
listed  below: 


Manufacturers/exporters 


Margin 
(percent) 


Brazil 


PersJco  Pizzamiglk)  SA 
All  Ottrais 


103.38 
103.38 


Koiaa 

Hyundai  Steel  Pipe  Co..  Ltd 

Korea  Steel  Pipe  Co  .  Ltd  

Masan  Steel  Tutw  Wofks  Co„ 

Ltd 
Pusan  Steel  Pipe  Co.,  Ltd 
All  Ottiefs 

4.62 
4.06 

11.63 
5.35 
4.80 

Maxico 


Hylsa,  S.A.  de  C.V 
All  Olheis 


32.62 
32.62 


Taiwan 


Kao  Hsing  Ctang  Iron  &  Steel 

Corporation  

Yieh  Hsing  Enterprise  Co.,  Ltd 
All  Others 


19.46 
27.65 
23.56 


CA  Conduven  

All  Others    

52.51 
52.51 

These  notices  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulation.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  sanctionable 
violation. 

These  Bve-year  ("sunset")  reviews 
and  notice  are  published  in  accordance 
with  sections  751(c),  752  and  777(i)(l) 
of  the  Act. 

Daled:  Novemljer  29. 1999. 
Richard  W.  Moteland. 
.Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  99-31428  Filed  12-2-99:  8:45  am) 
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ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  Electrolytic 
manganese  dioxide  from  lapan. 

SUMMAflY:  On  May  3,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
electrolytic  manganese  dioxide  from 
Japan  (64  FR  23596)  pursuant  to  section 
75 1  (c)  of  the  Tariff  Act  of  1 930,  as 
amended  ("the  Act").  On  the  basis  of  a 
notice  of  intent  to  participate  and 
adequate  substantive  comments  filed  on 
behalf  of  domestic  interested  parties  and 
inadequate  response  [in  this  case,  no 
response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dtunping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darla  D.  Brown  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230: 
telephone:  (202)  482-3207  or  (202)  482- 
1560,  respectively. 
EFFECTtVE  DATE:  December  3. 1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Dutv  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Regulations"),  and  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin.  FR  18871  (April 
16, 1998)  ["Sunset  Policy  Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidimiping  duty  order  is  electrolytic 
manganese  dioxide  ("EMD").  EMD  is 
manganese  dioxide  (MnOi)  that  has 
been  rofined  in  an  electrolysis  process. 
The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry-cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip,  or  plate,  and  two  grades,  alkaline 
and  zinc  chloride.  EMD  in  all  three 


forms  and  both  grades  is  included  in  the 
scope  of  the  order. 

'There  has  been  one  scope  clarification 
vrith  regard  to  EMD  from  japan.  On 
January  6, 1992,  the  Department  ruled 
that  high-grade  chemical  manganese 
dioxide  (CMD-U)  is  within  the  scope  of 
the  order. ' 

This  merchandise  is  currently 
classifiable  tmder  the  Harmonized  Tariff 
Schedule  ("HTS")  item  number 
2820.10.0000.  The  HTS  item  number  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

History  of  the  Order 

The  Department,  in  its  final 
determination  of  sales  at  less  than  fail 
value  ("LTFV").  published  two 
company-specific  weighted-average 
dumping  margins  as  well  as  an  "all 
others"  rate  (54  FR  8778,  March  2, 
1989).  The  antidumping  dut>'  order  on 
EMD  from  Japan  was  published  in  the 
Federal  Register  on  April  17, 1989  (54 
FR  15244).  Since  that  time,  the 
Department  has  conducted  three 
administrative  reviews.-  This  sunset 
review  covers  imports  from  all  known 
Japanese  producers/exporters.  To  date, 
-the  Department  has  issued  no  duty- 
absorption  findings  in  this  case. 

Background 

On  May  3, 1999,  the  Department 
initiated  a  stmset  review  of  the 
antidumping  duty  order  on  EMD  from 
Japan  (64  FR  23596),  pursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  notice  of  intent  to  participate 
on  behalf  of  Chemetals,  Inc. 
("Chemetals"),  and  Kerr-McGee 
Chemical  IXC  ("KMC")  (collectively, 
"domestic  interested  parties")  on  May 
18. 1999,  within  the  deadline  specified 
in  section  3S1.218(d)tl)(i)  of  die  Sunset 
Regulations.  We  received  a  complete 
substantive  response  from  Chemetals 
and  ICMC  on  June  2,  1999,  within  the 
30-day  deadline  specified  in  the  Sunset 
Regulations  in  section  351.218(d)(3)(i). 
Both  Chemetals  and  Kerr-McGee 
claimed  interested-partv  status  piusuant 
to  section  771(9)(C)  of  the  Act  as  U.S. 
producers  of  a  like  product.  In  addition, 
both  Chemetals  and  KMC  stated  that 
they  participated  in  the  original 
investigation  and  every  segment  of  the 
proceeding  since  the  original 


^  See  Electrolvtic  Uangane$e  Dioxide  from  Japan: 
Final  Scope  fluU/lg.  57  FR  395  Oanuaiy  6.  1992). 

-  See  Final  Results  of  Antidumping  Duty 
Admintstrattvr  Review:  Electrolvtic  Manganese 
Dioxide  From  lapan.  5fl  FR2«5.'>'l  IMay  14.  19931. 
and  Final  Results  of  Altbdumping  Duty' 
Administrative  Reviews:  Electrolytic  Manganese 
Dioxide  Fn>m  lapan,  59  FR  53136  (October  21. 
19941. 


investigation.  We  did  not  receive  any 
response  from  respondent  interested 
parties  to  this  proceeding.  As  a  result, 
pursuant  to  section  351.218(e)(l)(ii)(C) 
of  the  Sunset  Regulations,  the 
Department  determined  to  conduct  an 
expedited.  120-day.  review  of  this  order 

In  accordance  with  section 
751(c)(5)(C)(v)  of  die  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  [i.e..  an 
order  in  effect  on  January  1, 1995).  On 
September  7,  1999,  the  Department 
determined  that  the  sunsr^t  review  of  the 
antidumping  duty  order  on  EMD  from 
Japan  is  extraordinarily  complicated 
and  extended  the  time  limit  for 
completion  of  the  final  results  of  this 
review  until  not  later  than  November 
29, 1999.  in  accordance  with  section 
751(c)(5)(B)  of  the  Act.' 

Determination 

In  accordance  with  section  7Sl(c)(]) 
of  the  A(rt,  the  Department  conducted 
this  review  to  determine  whether 
revocation  nf  the  antidimiping  dutv 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  duty  order,  and  it 
shall  provide  to  the  International  Trade 
Commission  ( "the  Commission  ")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
interested  parties'  comments  with 
respect  to  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margin  are  addressed  within  the 
respective  sections  below. 

Continaation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  histon,-  accompanying  the 
Uruguay  Round  Agreements  Art 
("URAA").  specifically  the  Statement  of 
Administrative  Action  ("the  SAA  "), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994).  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 


'  See  Extettsion  of  Time  Limit  for  Final  Results  of 
Five-Year  Reviews.  M  FR  4«579  (Sepleralier  T. 
19991. 
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Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  Ukellhood  will  be 
made  on  an  order-wide  basis  (see 
section  n.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where:  (a)  Dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  n.A.3  of  the 
Sunset  Policy  Bulletin). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Hegulations.  this  constitutes 
a  waiver  of  participation. 

In  their  substantive  response,  the 
domestic  interested  parties  argue  that 
revocation  of  the  order  on  EMD  from 
Japan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
due  to  the  fact  that  dumping  margins 
above  de  minimis  have  been  calculated 
after  the  issuance  of  the  order  and 
import  volumes  declined  sharply 
following  the  imposition  of  the  order. 

The  domestic  interested  parties  assert 
that,  in  administrative  reviews 
conducted  after  the  imposition  of  the 
order,  the  Department  calculated 
margins  well  above  de  minimis  for 
Tosoh  Corporation  (see  June  2, 1999, 
substantive  response  of  the  domestic 
interested  parties  at  7).  They  also  argue 
that  imports  of  EMD  from  Japan  fell 
from  approximately  19,000  short  tons  in 
1988.  the  year  before  the  order  was 
imposed,  to  approximately  143  short 
tons  in  1989,  the  year  in  which  the 
order  was  imposed.  Moreover,  the 
domestic  interested  parties  assert  that, 
since  the  order  was  imposed,  imports  of 
Japanese  EMD  have  remained  at 
relatively  negligible  levels  (less  than  one 
percent  of  their  pre-order  volume  (see 
id.  at  8)).  Therefore,  they  conclude  that 
the  sharp  decline  in  import  volumes 
accompanied  by  the  continued 
existence  of  dumping  margins  above  de 


minimis  after  the  imposition  of  the 
order  provides  a  strong  indication  that 
dumping  would  continue  or  recur  if  the 
order  is  revoked. 

The  Department  agrees,  based  on  an 
examination  of  the  final  results  of 
administrative  reviews,  that  dumping 
margins  above  de  minimis  levels  have 
continued  throughout  the  life  of  the 
order.  As  discussed  in  section  II. A.  3  of 
the  Sunset  Policy  Bulletin,  the  SAA  at 
890,  and  the  House  Report  at  63-64,  if 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed. 

With  respect  to  import  levels,  the 
Department  agrees  that  imports  of  the 
subject  merchandise  decreased  in  1990, 
the  year  following  the  imposition  of  the 
order.  However,  since  that  time,  imports 
of  EMD  from  Japan  have  fluctuated 
greatly,  showing  no  overall  trend.'' 

As  explained  above,  the  Department 
finds  that  the  existence  of  dumping 
margins  after  the  issuance  of  the  order 
is  highly  probative  of  the  likelihood  of 
continuation  or  recurrence  of  dumping. 
A  deposit  rate  above  a  de  minimis  level 
remains  in  effect  for  exports  of  the 
subject  merchandise  for  at  least  one 
known  Japanese  producer/exporter. 
Given  that  dumping  has  continued  over 
the  life  of  the  order  and  respondent 
interested  parties  waived  their  right  to 
participate  in  this  review  before  Sie 
Department,  and  absent  argument  and 
evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  or  recur  if  the  order 
is  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  normally  it  will 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued, 
normally  the  Department  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation.  (See  section 
n.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty-absorption 
determinations.  (See  sections  I1.B.2  and 
3  of  the  Siinset  Policy  Bulletin.)  To  date. 


^The  Department  tntes  tliis  determination  on 
mfomutioo  contained  in  U.S.  IM146  Repoils.  U.S. 
Department  of  Commerce  statistics.  U.S. 
Department  of  Treasury  statistics,  and  information 
obtained  from  the  U.S.  international  Trade 
Commission. 


the  Department  has  not  made  any  duty- 
absorption  findings  in  this  case. 

In  their  substantive  response,  the 
domestic  interested  parties  suggest  that 
the  Department  adhere  to  its  normal 
policy  and  select  the  margins  from  the 
original  investigation  for  Mitsui  Mining 
and  Smelting  ("Mitsui")  and  the  "all 
others"  rate.  However,  they  recommend 
that  the  Department  forward  to  the 
Commission  the  more  recently 
calculated  margin  from  the  second 
administrative  review  of  77.43  percent 
for  Tosoh  Corporation  ("Tosoh").  The 
domestic  interested  parties  point  out 
that  Tosoh  participated  in  the  first 
administrative  review  (1990-91)  and 
received  a  rate  of  20.43  pert^nt,  lower 
than  the  71.91  percent  margin 
determined  for  Tosoh  in  the  original 
LTFV  investigation  and  antidumping 
duty  order.  They  argue  that  Tosoh 
seemed  content  with  its  margin  of  20.43 
percent  and,  thus,  sought  to  "lock  in" 
that  rate  and  thereby  avoid  a  possibly 
higher  margin  by  refusing  to  participate 
in  the  second  (1991-92)  and  third 
(1992-93)  administrative  reviews  (see 
June  2, 1999.  substantive  response  of  the 
domestic  interested  parties  at  10). 
Therefore,  the  domestic  interested 
parties  argue  that  the  Department 
should  conclude  that  the  dumping 
margin  of  77.43  percent  determined  in 
the  1991-92  and  1992-93  reviews  most 
accurately  reflects  Tosoh's  likely 
dumping  margin  should  revocation 
occur. 

We  agree  with  the  domestic  interested 
parties  that  we  should  forward  to  the 
Commission  the  rates  from  the  original 
investigation  for  Mitsui  and  "all 
others."  As  for  the  margin  for  Tosoh.  the 
Department  disagrees  with  the  domestic 
interested  parties.  As  noted  in  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department  may  provide  to 
the  Commission  a  more  recently 
calculated  margin  for  a  particular 
company  where  dumping  margins 
increased  after  the  issuance  of  the  order 
or  if  that  particular  company  increased 
dumping  to  maintain  or  increase  market 
share.  Such  circumstances  are  not 
present  in  this  case.  As  noted  above, 
domestic  interested  parlies  argued  that 
import  volumes  actually  declined  over 
the  life  of  the  order  and  the  domestic 
interested  parties  did  not  provide  any 
argument  or  evidence  that  Tosoh  was 
attempting  to  increase  or  maintain 
market  share. 

Therefore,  consistent  with  the  Sunset 
Policy  Bulletin,  the  Department 
determines  that  the  margins  calculated 
in  the  original  investigation  are 
probative  of  the  behavior  of  Japanese 
producers/exporters  of  EMD  if  the  order 
were  revoked  as  they  are  the  only  rates 


Federal  Register /Vol.  64,  No.  232 /Friday,  December  3,  1999 /Notices 


67861 


which  reflect  the  behavior  of  these 
producers  and  exporters  without  the 
discipline  of  the  order  in  place.  As  such, 
the  Department  will  report  to  the 
Commission  the  company-specific  and 
"all  others"  rates  from  the  original 
investigation  as  contained  in  the  Final 
Results  of  Review  section  of  this  notice. 

Final  Results  of  Review 

As  a  result  of  this  reWew,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Manufacturer/exporter 

Margin 
(percent) 

Mitsui  Mining  and  Smelting 

(■•Mitsui") 

Tosoh  Corporation  ('Tosoh")  ... 
All  Others -.. 

77.73 
71.91 
73.30 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  November  29.  1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  import 
Administintion. 

(FR  Doc  99-31429  Filed  12-2-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

(A-484-801] 

Final  Results  of  Expedited  Sunset 
Review:  Electrolytic  Manganese 
Dioxide  From  Greece 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  final  results  of 
Expedited  Sunset  Review:  Electrolytic 
manganese  dioxide  From  Greece. 

SUMMARY:  On  May  3, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
electrolytic  manganese  dioxide  from 


Greece  (64  FR  23596)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and 
adequate  substantive  comments  filed  on 
behalf  of  domestic  interested  parties  and 
inadequate  response  from  respondent 
interested  parties,  the  Department 
determined  to  conduct  an  expedited 
review.  As  a  result  of  this  rexiew.  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Final  Results  of  Review  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darla  D.  Brown  or  Melissa  G.  Skinner. 
Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  D.C.  20230; 
telephone:  (202)  482-3207  or  (202)  482- 
1560.  respectively. 
EFFECTIVE  DATE:  December  3. 1999. 
Statute  and  RegulaUons 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20.  1998)  ("Sunset 
Regulations")  and  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Dutv 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16. 1998)  (" Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  duty  order  is  electrolytic 
manganese  dioxide  ("EMD").  EMD  is 
manganese  dioxide  (Mn02)  that  has 
been  refined  in  an  electrolysis  process. 
The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry-cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip,  or  plate,  and  two  grades,  alkaline 
and  zinc  chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  order. 

"This  merchandise  is  currently 
classifiable  imder  the  Harmonized  Tariff 
Schedule  (  "HTS  ")  item  number 
2820.10.0000.  The  HTS  item  nimiber  is 
provided  for  convenience  and  customs 


purposes.  The  written  description 
remains  dispositive. 

History  of  the  Order 

The  Department,  in  its  final 
determination  of  sales  at  less  than  fair 
value  ("LTFV"),  published  one 
company-specific  weighted-average 
dumping  margin  as  well  as  an  "all 
others"  rate  (54  FR  8771,  March  2, 
1989).  The  antidumping  duty  order  on 
EMD  from  Greece  was  published  in  the 
Federal  Register  on  April  17.  1989  (54 
FR  15243).  On  November  16,  1999.  after 
the  deadline  for  submitting  cornrrients 
in  this  sunset  review,  the  Department 
published  the  final  results  of  the  only 
administrative  review  conducted  of  this 
order  (64  FR  62169).  This  sunset  review 
covers  imports  from  all  known  Greek 
producers/exporters.  To  date,  the 
Department  has  issued  no  duty 
absorption  findings  in  this  case. 

Background 

On  May  3. 1999.  the  Department 
initiated  a  simset  review  of  the 
antidumping  duty  order  on  EMD  from 
Greece  (64  FR  23596).  pursuant  to 
section  751(c)  of  the  Act.  The 
Department  received  a  notice  of  intent 
to  participate  on  behalf  of  Chemetals. 
Inc.  ("Chemetals")  and  Kerr-McGee 
Chemical  LLC  ("KMC")  on  May  18. 
1999.  within  the  deadline  specified  in 
section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  We  also  received  a  notice 
of  intent  to  participate  from  The 
Eveready  Battery  Company 
("Eveready")  on  May  14. 1999.  We 
received  complete  substantive  responses 
from  Chemetals.  KMC.  and  Eveready  on 
June  2.  1999.  within  the  30-day  deadline 
specified  in  the  Sunset  Regulations  in 
section  351.218(d)(3)(i).  Both  Chemetals 
and  KMC  claimed  interested-party 
status  pursuant  to  section  771(9)(C)  of 
the  Act  as  U.S.  producers  of  a  like 
product.  Eveready  claimed  interested- 
party  status  pursuant  to  sections 
771(9)(A)  and  771(9)(C)  as  a  U.S. 
importer  of  the  subject  merchandise  and 
a  producer  of  a  domestic  like  product. 
In  addition,  Chemetals,  KMC.  and 
Eveready  each  stated  that  they  had 
participated  in  the  original  investigation 
and  every  segment  of  the  proceeding 
since  the  original  investigation.  On  Jtine 
7. 1999,  we  received  rebuttal  comments 
from  Chemetals,  KMC.  and  Eveready.  In 
its  rebuttal  comments.  Eveready 
asserted  that  the  joint  response  of 
Chemetals  and  KMC  was  inadequate 
and  incomplete  and  should  be 
disregarded  along  with  any  rebuttal 
comments  filed  by  Chemetals  and  KMC. 
On  June  9,  1999.  Eveready  requested 
that  the  500-page  rebuttal  comments  of 
Chemetals  and  KMC,  which  proffered 
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lengthy  bctual  and  legal  analysis  never 
before  seen  by  Eveready  or  (he 
Department,  be  stricken  from  the  record. 
On  June  11.  1999.  Chemetals  and  KMC 
responded  that  Eveready's  June  9 
submission  should  be  stricken  from  the 
record  but,  if  maintained,  it  nevertheless 
did  not  provide  a  basis  for  striking  the 
rebuttal  comments. 

On  June  22. 1999.  we  notified  tne 
International  Trade  Commission  ("the 
Commission")  that  we  did  not  receive 
an  adequate  response  (in  this  case,  no 
response)  to  our  notice  of  initiation  from 
any  respondent  interested  parties  to  this 
proceeding  (see  Letter  to  Mr.  Lynn 
Featherstone  from  Jeffrey  A.  May.  June 
22,  1999).  As  a  result,  pursuant  to 
section  351.218(e)(])(ii)(C)  of  the  Sunset 
Regulations,  the  Department  determined 
to  conduct  an  expedited.  120-day, 
review  of  this  order. 

[n  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1, 1995).  On 
September  7,  1999,  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  duty  order  on  EMD  from 
Greece  is  extraordinarily  complicated 
and  extended  the  time  limit  for 
completion  of  the  final  results  of  this 
review  until  not  later  than  November 
29. 1999.  in  accordance  with  section 
751(c)(5)(B)  of  the  Act.' 

Adequacy 

As  noted  above,  on  June  22, 1999,  we 
notified  the  Commission  that  we 
determined  to  conduct  an  expedited 
review  of  this  order  on  the  basis  that  we 
had  not  received  an  adequate  response 
(in  this  case,  no  response)  to  our  notice 
of  initiation  from  any  respondent 
interested  party.  On  July  12.  1999, 
within  the  deadline  provided  in  section 
351.309(e)(ii)  of  the  Sun.se(  Regulations. 
Eveready  argued  that  the  Department 
erred  when  it  stated  that  it  had  received 
"no  response"  from  respondent 
interested  parties  because  Eveready 
filed  its  substantive  response  not  only  as 
a  producer  in  the  United  States  of  a 
domestic  like  product  (under  section 
771(9)(C)  of  the  Act)  but  also  as  a  United 
States  importer  of  the  subject 
merchandise  (under  section  771(9){A)  of 
the  Act).  Further.  Eveready  argued  that 
its  response  .should  be  considered 
adequate  despite  the  fact  that  it  did  not 
provide  the  additional  information 
required  by  subparagraphs  (A)  through 
(E)  of  section  351.218(d)(3)(iii)  of  the 


'  Se*  Extension  of  Ttnw  Umit  for  Final  fiintilts  of 
Five-  Year  Bcviews.  64  FR  48579  (September  7. 
199«1. 


Sunset  Regulations  to  be  submitted  by 
respondent  interested  parties.  Eveready 
supports  this  argument  by  asserting  that 
these  subparagraphs  are  not  applicable 
to  Eveready  because  they  are  intended 
for  foreign  exporters  of  the  subject 
merchandise  (the  second  type  of 
respondent  interested  party  under  the 
regulations).  However.  Eveready  adds 
that  it  nonetheless  provided  information 
in  its  response  identifying  the  dumping 
margin  in  effect,  as  well  as  the  volume 
and  value  of  Greek  exports  of  EMD  by 
quarter  and  year  bom  1983  to  the 
present.  Eveready  also  states  that 
although  it  is  not  a  foreign  exporter  of 
the  subject  merchandise,  the  statistics  it 
provided  in  its  response  shows  that  it 
purchased  all  of  the  exports  of  EMD 
from  Greece  in  1998  and  1999.  Further. 
Eveready  asserts  that  it  purchased  94 
percent  of  the  total  imports  of  EMD  from 
Greece  for  the  past  five  years.  On  this 
basis,  Eveready  argues  that  the 
Department  should  reverse  its  erroneous 
decision  and  conduct  a  full  sunset 
review. 

We  also  received  comments  from 
Chemetals  and  (CMC  on  July  12,  1999, 
concerning  the  adequacy  of  response  to 
the  notice  of  initiation  and  the 
appropriateness  of  an  expedited  review. 
Chemetals  and  KMC  supported  the 
Department's  determination  to  conduct 
an  expedited  review  and  referred  to 
their  rebuttal  comments  for  specific 
argument.  Specifically.  Chemetals  and 
KMC  asserted  that  the  Department 
correctly  determined  to  conduct  an 
expedited  review  on  the  basis  that:  (1) 
Tosoh  Hellas  A.l.C  ("Tosoh  Greece"), 
the  sole  manufacturer  in  Greece  of  the 
subject  merchandise,  did  not  respond: 
(2)  Eveready's  response  did  not  provide 
the  information  required  of  a  U.S. 
importer;  (3)  Eveready,  despite  its 
assertion,  is  not  a  U.S.  importer  of  the 
subject  merchandise:  (4)  the  Department 
did  not  receive  complete  substantive 
responses  from  respondent  interested 
parties  accounting  on  average  for  more 
than  50  percent  of  the  total  exports  of 
the  subject  merchandise:  and  (5) 
Eveready's  response  was  non-responsive 
to  the  information  requested  in  the 
Department's  notice  of  initiation. 

On  September  14. 1999.  Eveready 
again  requested  that  the  Department 
reconsider  its  determination  to  conduct 
an  expedited  review.  On  September  23. 
1999,  Chemetals  and  KMC  responded, 
arguing  that  the  time  for  filing 
comments  had  expired  and.  therefore. 
Eveready's  submission  should  be 
rejected  and  no  action  taken. 

We  agree  with  Chemetals  and  KMC 
that  we  should  conduct  an  expedited 
review  in  this  case.  Section 
351.21B(e)(l)(U)(C)  of  the  Sunset 


Regulations  provides  that  normally  the 
Department  will  conduct  an  expedited 
review  in  accordance  with  section 
751(c)(3)(B)  of  the  Act  where  the 
Secretary  determines  that  respondent 
interested  parties  provided  inadequate 
response  to  a  notice  of  initiation. 
Although  Eveready  argues  that  certain 
information  requirements  are  not 
applicable  to  Eveready  as  an  importer, 
the  Department's  regulations  make  no 
such  exception.  Furthermore,  although 
it  is  possible  that  the  Department  may 
have  considered  Eveready's  information 
requirement  arguments  in  determining 
whether  Eveready's  substantive 
response  was  complete,  the  fact  is  that 
Eveready  never  attempted  to  explain 
this  position  in  its  substantive  response. 
By  failing  to  provide  the  required 
information  in  subparagraphs  (A) 
through  (E)  of  section  351.218(d)(3)(iu). 
or  even  to  explain  its  rationale  for  not 
providing  such  infonnation.  Eveready's 
response  cannot  be  considered  complete 
and.  hence,  cannot  be  considered 
adequate. 

In  their  rebuttal  comments,  as  well  as 
in  subsequent  submissions.  Chemetals 
and  KMC  argue  that  Eveready  does  not 
qualify  as  an  interested  party  under 
section  771(9)(A)  of  the  Act  because  it 
is.  in  fact,  not  an  importer  of  subject 
merchandise.  Rather,  they  contend. 
Eveready  is  a  U.S.  purchaser  of  the 
imported  material.  In  support  of  this 
argument,  Chemetals  and  KMC  refer  to 
the  July  7,  1998,  questionnaire  response 
of  Tosoh  Greece  in  the  1997/98 
administrative  review  in  which  Tosoh 
Greece  stated  that  Mitsubishi 
International  Corporation  is  its  importer 
and  reseller  of  EMD  in  the  U.S.  market. 
In  its  comments  on  the  Department's 
adequacy  determination.  Eveready  does 
not  dispute  the  comments  of  Chemetals 
and  KMC  regarding  that  Eveready  is  not 
a  U.S.  importer. 

As  we  noted  in  Final  Results  of  Full 
Sunset  fleWeiv:  Sugar  from  the 
European  Community,  64  FR  49464 
(September  13, 1999),  adequacy 
determinations  are  made  for  the  purpose 
of  determining  whether  there  is 
sufficient  participation  to  warrant  a  full 
review.  In  this  case,  because  we 
received  an  incomplete  response  from 
the  one  party  claiming  respondent 
interested-party  status  and  we  did  not 
receive  a  response  from  any  other  party 
claiming  respondent  interested-party 
status,  we  continue  to  determine  that  we 
received  inadequate  respondent 
interested-party  participation  to  warrant 
a  full  review. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Department  conducted 
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this  review  to  determine  whether 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  duty  order,  and 
shall  provide  to  the  International  Trade 
Comirussion  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
interested  parties'  comments  with 
respect  to  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margin  are  addressed  within  the 
re.spective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
( "URAA").  specifically  the  Statement  of 
Admiiustrative  Action  ("the  SAA"). 
H.R.  Doc.  No.  103-316.  vol.  1  (1994).  Uie 
House  Report.  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 
Rulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  (a)  Dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
sigiuficandy  [see  section  II.A.3  of  the 
Sunset  Policy  Bulletin). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 


sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  complete 
substantive  response  from  respondent 
interested  parties.  Pursuant  to  section 
351.218(d)(2)(iii)  of  the  Sunset 
Regulations,  this  constitutes  a  waiver  of 
participation. 

In  their  substantive  response. 
Chemetals  and  KMC  argue  that 
revocation  of  the  order  on  EMD  from 
Greece  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
due  to  the  fact  that  dumping  margins 
above  de  minimis  remain  in  place  and 
import  volumes  declined  sharply 
following  the  imposition  of  the  order. 
Specifically.  Chemetals  and  KMC  assert 
that  imports  of  EMD  from  Greece  fell 
from  approximately  97  short  tons  in 
1988.  the  year  before  the  order  was 
imposed,  to  zero  short  tons  in  1990.  the 
first  fiill  year  folloviring  the  imposition 
of  the  order.  Moreover.  Chemetals  and 
KMC  assert  that  no  EMD  was  imported 
from  Greece  from  1990  to  1996.  Finally, 
they  argue  that,  since  1997.  imports  of 
Greek  EMD  have  remained  at  relatively 
negligible  levels  (see  June  2.  1999, 
substantive  response  of  Chemetals  and 
KMC  at  9).  Therefore,  Chemetals  and 
KMC  conclude  that  the  sharp  decline  in 
import  volumes  following  the 
imposition  of  the  order  accompanied  by 
the  continued  existence  of  dumping 
margins  above  de  minimis  provides  a 
strong  indication  that  dumping  would 
continue  or  recur  if  the  order  is  revoked. 

In  its  substantive  response.  Eveready 
argues  that  the  likely  effect  of  revocation 
of  the  order  would  be  that  dumping 
would  not  continue  or  recur  [see  lune  2. 
1999,  substantive  response  of  Eveready 
at  48).  Eveready  bases  its  argimient  on 
several  factors  For  one.  Eveready  argues 
that  market  forces  have  changed 
dramatically  since  the  order  was 
imposed  in  1989  (see  id.  at  5). 
Furthermore.  Eveready  maintains  that 
the  technological  revolution,  including 
the  growth  of  portable  electronics,  has 
caused  the  demand  for  batteries,  and, 
hence,  EMD,  to  grow  quickly  (see  id.  at 
5-6).  Eveready  argues  further  that 
battery  manufacturers  have  had  to 
adjust  to  these  changes  and  provide  this 
rapidly  evohing  market  with  smaller 
portable  power  sources  that  can  handle 
the  rigorous  demands  of  the  new  high- 
drain  technologies.  Eveready  maintains 
that  the  batteries  used  to  power  these 
portable  devices  are  the  /VA  and  AAA- 
size  alkaline  batteries  which  last  longer 
and.  as  a  result,  require  a  higher-quality 
EMD,  referred  to  as  "high  quality"  or 
"high-drain"  EMD,  in  their  production 
(see  id.  at  6).  Eveready  maintains  that 
EMD  produced  by  Chemetals  does  not 
qualify,  despite  nearly  two  years'  effort. 
Fimher.  witii  respect  to  foreign 


manufacturers.  Eveready  states  that  the 
only  firms  that  it  has  either  qualified  or 
appear  to  be  able  to  be  qualified  are 
those  in  Japan,  Greece,  and  Ireland  (see 
id.  at  7). 

Moreover,  Eveready  argues  that  the 
Greek  producers  of  EMD  need  not  dump 
their  product  in  the  US.  market  ))ecause 
they  already  have  market  share  and 
already  sell  all  the  EMD  they  produce 
(see  id.  at  7-8).  While  Eveready  agrees 
that  imports  of  EMD  from  Greece 
declined  after  the  issuance  of  the  order 
and  by  1990  ceased  altogether,  Eveready 
asserts  that  the  decline  in  import 
volumes  was  due  to  the  fact  that  Greece 
did  not  produce  any  EMD  that  was 
usable  in  the  U.S.  market,  not  due  to  the 
imposition  of  the  order  (see  id.  at  24- 
25). 

In  their  rebuttal,  Chemetals  and  KMC 
assert  that  nowhere  in  Eveready's 
submission  is  specific  evidence  or  good 
cause  shovm  as  to  why  the  revocation 
of  the  order  would  not  result  in 
continuation  or  recurrence  of  dumping 
They  argue  that  there  have  not  been 
significant  changed  circumstances  since 
the  time  of  the  original  investigation. 
Chemetals  and  KMC  maintain  that  the 
growth  in  AA  and  AAA  battery  use  does 
not  constitute  changed  circumstances 
because  this  trend  has  not  led  to  a 
corresponding  increase  in  the  number  of 
AA  and  AAA  batteries  produced  (see 
June  7.  1999.  rebuttal  of  Chemetals  and 
KMC,  Appendix  B.  at  13).  In  sum, 
Chemetals  and  KMC  rebut  Eveready's 
statement  that  revocation  of  the  order 
would  not  lead  to  continuation  or 
recurrence  of  dumping  while  also 
maintaining  that  changed  circumstances 
have  not  been  demonstrated  in  this  case. 

In  its  rebuttal.  Eveready  argues  that 
the  fact  that  antidumping  duties  were 
paid  on  shipments  of  the  subject 
merchandise  &x)m  Greece  does  not  lead 
automatically  to  the  conclusion  that 
dumping  continued  at  levels  above  de 
minimis  following  the  imposition  of  the 
order  (see  June  7,  1999,  rebuttal  of 
Eveready  at  6).  Moreover.  Eveready 
rebuts  the  arguments  of  Chemetals  and 
KMC  that  the  cessation  of  imports  of 
EMD  from  Greece  following  the 
imposition  of  the  order  provides  a 
strong  indication  that  dumping  would 
continue  or  recur  were  the  order 
revoked  [see  id.  at  7).  Furthermore. 
Eveready  claims  that  import  volumes 
provided  by  Chemetals  and  KMC  in 
their  substantive  response  are 
misleading  because  they  are  reported  in 
short  tons,  as  opposed  to  metric  tons.  In 
addition.  Eveready  maintains  that  the 
claim  by  Chemetals  and  KMC  thai  the 
rossation  of  imports  was  due  solely  to 
the  antidumping  duty  order  overlooks 
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the  changing  market  place  and  the  shift 
in  battery  production  (see  id.  at  7). 
With  respect  to  import  levels,  the 
Department  agrees  that  imports  of  the 
subject  merchandise  ceased  in  1990.  the 
year  following  the  imposition  of  the 
order.  Imports  remained  at  zero  ujitil 
1997.  Since  that  time,  imports  of  EMD 
from  Greece  have  been  negligible.- 
The  final  resulU  of  the  1997-98 
administrative  review  were  not  issued 
until  November  16.  1999; '  however,  the 
results  were  consistent  with  the 
preliminary  results  on  which  interested 
parties  based  their  arguments.  While  the 
final  results  reflected  a  zero  dumping 
margin  for  Tosoh  Greece,  the  analysis 
was  based  on  minimal  exports,  as 
acknowledged  by  all  interested  parties. 
Therefore,  the  cessation  of  dumping 
occurred  at  the  expense  of  exports  of  the 
subject  merchandise  from  Greece. 

Based  on  this  analysis,  the 
Department  finds  that  the  sharp  decline 
in  imports  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Given  that  import  volumes 
cea.sed  for  a  period  of  time  following  the 
imposition  of  the  order  and  have  since 
been  negligible  and  respondent 
interested  parties  waived  their  right  to 
participate  in  this  review  before  the 
Department,  the  Department  determines 
that  dumping  is  likely  to  continue  or 
recm  if  the  order  is  revoked.  Because  we 
are  basing  our  determination  on  the  fact 
that  import  volumes  sharply  declined 
following  the  imposition  of  the  order, 
we  have  not  addressed  Eveready's 
arguments  regarding  changed 
circumstances  as  a  basis  for  revocation. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
detennination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  oUiers"  rate 
from  the  investigation.  (See  section 
n.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 


^  The  Departnieat  bases  this  detenniDatioo  oo 
infbmutioo  contained  in  U.S.  IM146  Reports.  U.S. 
Department  of  Commeice  stetistics.  U.S. 
Department  of  Treasury-  .statistics,  and  information 
obtained  from  the  U.S.  International  Trade 
Commission. 

^  See  Electrolytic  Moiigonese  Dioxide  fmw 
Gwecit:  Final  Hesults  of  Antidumping  Duty 
Adminittmfn  Aeneir.  S4  FR  621g9  (Noiramber  IB, 
19«9|. 


detenninations.  (See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.)  To  date, 
the  Department  has  not  made  any  duty 
absorption  findings  in  this  case. 
In  their  substantive  response. 
Chemetals  and  KMC  suggest  that  the 
Department  adhere  to  its  normal  policy 
and  select  the  margins  from  the  original 
investigation.  They  therefore 
recommend  that  the  Department 
forward  the  rates  of  36.72  percent  for 
Tosoh  and  36.72  percent  for  all  others 
from  the  original  investigation  (see  June 
2,  1999.  substantive  response  of 
Chemetals  and  KMC  at  11). 

Eveready  asserts  that  the  dumping 
margin  would  disappear  if  the  order 
were  revoked  (see  June  2.  1999. 
substantive  response  of  Eveready  at  48). 
Eveready  cites  as  support  for  its 
argument  the  preliminary  results  of  the 
1997-1998  administrative  review 
conducted  by  the  Department,  in  which 
the  diunping  margin  was  found  to  be 
zero  for  Tosoh. 

In  their  rebuttal.  Chemetals  and  KMC 
state  that  Eveready  does  not  challenge 
the  Department's  normal  practice  of 
forwarding  margins  bom  the  original 
investigation,  but  instead  contends  that 
a  zero  margin  should  apply  since,  in  the 
currently  pending  administrative  review 
for  1997-1998.  the  Department 
preliminarily  determined  that  sales  by 
Tosoh  (Greece)  were  not  made  below 
fair  value.  However,  citing  to  the  sunset 
review  of  the  order  on  frozen 
concentrated  orange  juice  from  Brazil. 
Chemetals  and  KMC  point  out  that  the 
Department  has  refused  to  base  its 
margin  recommendation  on  preliminary 
results  of  ongoing  administrative 
reviews.-* 

Eveready.  in  its  rebutial.  argues  that 
Chemetals  and  KMC  have  not  provided 
any  factual  evidence  regarding  why  the 
margins  from  the  original  investigation 
should  be  forwarded  to  the  Commission. 

The  Department  agrees  with 
Chemetals  and  KMC  that  we  shoidd 
forward  to  the  Commission  the  rates 
bom  the  original  investigation  for  Tosoh 
and  "all  others.  '  The  Department  notes 
that  although  in  the  1997-1998 
administrative  review  it  calculated  a 
weighted-average  dumping  margin  of 
zero  for  Tosoh.  this  margin  was  based 
on  minimal  exports  of  the  subject 
merchandise.  As  acknowledged  by 
Chemetals,  KMC.  and  Eveready.  imports 
of  the  subject  merchandise  from  Greece 
fell  sharply  following  the  imposition  of 
the  order  and  have  not  regained  their 
pre-order  levels. 


Therefore,  consistent  with  the  Sunset 
Policy  Bulletin,  the  Department 
determines  that  the  margins  calculated 
in  the  original  investigation  are 
probative  of  the  behavior  of  Greek 
producers/exporters  of  EMD  if  the  order 
were  revoked  as  it  is  the  only  rale  that 
reflects  the  behavior  of  these  producers 
and  exporters  without  the  discipline  of 
the  order.  As  such,  the  Department  will 
report  to  the  Commission  the  company- 
specific  and  "all  others"  rates  bom  the 
original  investigation  as  contained  in 
the  Final  Results  of  Review  section  of 
this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Manufacturer/exporter 

Margin 
(pereeni) 

Tosoh  Hellas  ('Tosoh") 

36.72 
36.72 

All  Others 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("i\PO"} 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  jy'O  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notii:e  are  in  accordance  with  sections 
751(c).  752.  and  777(i)(l)  of  the  Act. 

Dated:  November  29.  1999. 
Richard  W.  Mordand. 

Mtiitg  Assistant  Secretary  for  Impon 
Administration. 

IFR  Doc  99-3H33  Filed  12-2-S9:  8:45  ami 
eiLIJNa  CODE  351(>-08-l> 


•  See  Final  Results  of  Expedited  Sunset  Review: 
Froten  Concenbrjted  Otange  luice  from  BraxJI.  A4 
FR  16901  (April  7.  19991. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-648] 

Notice  of  Extension  of  Time  LImH  for 
Final  Results  o(  ttie  Antidumping 
Administrative  Review  and  New- 
Shipper  Reviews:  Freshwater  Crawfish 
Tall  Meat  From  the  People's  Republic 
of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
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EFFECTIVE  DATE:  December  3. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Ellerman  or  Maureen  Flannery. 
Import  Administration.  International 
Trade  .\dministration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230:  telephone: 
(202)  482-4106  and  (202)  482-3020, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1,  1995.  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rotmd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  19  CFR  part  351 
(1998). 

Background 

The  Department  of  Commerce  (the 
Department)  received  requests  to 
conduct  an  administrative  review  and 
now  shipper  reviews  of  the  antidumping 
duty  order  on  freshwater  crawfish  tail 
meat  from  the  People's  Republic  of 
China.  On  October  29,  1998,  the 
Department  initiated  the  antidumping 
administrative  re\iew  covering  the 
period  Marti  26, 1997  through  August 
31, 1998  (see  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews.  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Reiieiw. 
63  FR  58009).  On  November  5,  1998,  the 
Department  initiated  new-shipper 
reviews  covering  the  period  March  26, 
1997  through  August  31,  1998  (see 
Freshwater  Crawfish  Tail  Meat  From  the 
People's  Republic  of  China:  Initiation  of 
i\ew-Shipper  Antidumping 
Administrative  Reviews.  63  FR  59762). 

On  September  30.  1999,  the 
Department  issued  preliminary  results 
of  review  for  both  the  administrative 
review  and  the  new-shipper  reviews 
(see  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Reviews.  Partial  Rescission  of 
the  Antidumping  Duty  Administrative 
Review,  and  Rescission  of  the  New 
Shipper  Review  for  Yancheng  Baolong 
Biochemical  Products.  Co.  Ltd.: 
Freshwater  Crawfish  Tail  Meat  From  the 
People's  Republic  of  China.  October  12. 
1999.  64  FR  55236). 

The  Department  has  determined  that 
because  of  certain  complex  issues,  it  is 
not  practicable  to  complete  this  review 
within  the  normal  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Act  and  19 
CFR  351.213  (h)(2)  of  the  Department's 
regulations  (see  Memorandimi  from 
Joseph  A.  Spetrini  to  Robert  S.  LaRussa, 
£.vfensjon  of  Time  Limit  for  the  Final 


Results  of  the  Antidumping 
Administrative  Review  and  New 
Shipper  Reviews  of  Freshwater  Ctxmiish 
Tail  Meat  from  the  People's  Republic  of 
China,  dated  November  19. 1999). 
Therefore,  in  accordance  with  these 
sections,  the  Department  is  extending 
the  time  limits  for  the  final  results  to 
April  9.  2000. 

This  extension  of  time  limits  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act.  and  19  CFR  351.213(h)(2)  of  the 
Department's  regulations. 

Dated:  Novembet  19.  1999. 
)(Meph  A.  Spetrini. 

Deputy  Assistant  SecKlory  for  AD/CVD 
Enforcement  III. 

IFR  Doc.  99-31414  Filed  12-2-«B:  8:45  ara| 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-47^703.  A-S88-707] 

Final  Results  of  Expedited  Sunset 
Reviews:  Granular 
Polytetrafluoroethylene  Resin  From 
Italy  and  Japan 

AGENCY:  Import  .administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  reviews:  Granular 
polytetrafluoroethylene  resin  from  Italy 
and  Japan. 

summary:  On  May  3. 1999.  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  dut)'  orders  on 
granular  poUietrafluoroethvlene  resin 
("PTFE")  from  Italy  and  Japan  (64  FR 
23596)  pursuant  to  section  751(c)  of  the 
Tariff  Act  of  1930.  as  amended  ("the 
Act").  On  the  basis  of  notices  of  intent 
to  participate  and  adequate  substantive 
comments  filed  on  behalf  of  domestic 
interested  parties  and  inadequate 
response  (in  these  cases,  no  response) 
from  respondent  interested  parties,  the 
Department  determined  to  conduct 
expedited  reviews.  As  a  result  of  these 
reviews,  the  Department  finds  that 
revocation  of  the  antidumping  duty 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dimiping 
at  the  levels  indicated  in  the  Final 
Results  of  Reviews  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darla  D.  Brown  or  Melissa  G.  Skinner. 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue,  NW..  Washington.  DC  20230; 
telephone:  (202)  482-3207  or  (202)  482- 
1560.  respectively. 
EFFECTIVE  DATE:  December  3. 1999. 
Statute  and  RegulatiODs 

These  reviews  were  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  fSunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders.  63  FR  13516  (March  20.  1998) 
{"Sunset  Regulations")  and  19  CFR  Part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  ofFixT- 
vear  ("Sunset")  Re\iews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16. 1998)  {"Sunset  Policy 
Bulletin'). 

Scope 

The  merchandise  subject  lo  these 
antidumping  duty  orders  is  PTFE  from 
Italy  and  Japan.  "The  subject 
merchandise  is  defined  as  granular 
FTFE  resin,  filled  or  unfilled.  The  order 
explicitiy  excludes  PTFE  dispersions  in 
water  and  PTFE  fine  powders.  Such 
merchandise  is  currently  classifiable 
imder  the  Harmonized  'Tariff  SiJiedule 
(HTS)  item  number  3904.61.00.  This 
HTS  item  number  is  provided  for 
convenience  and  customs  piu-poses 
only.  The  written  description  remains 
dispositive. 

There  has  been  one  scope  ruling  with 
respect  to  the  order  on  PTFE  from  Japan 
in  which  reprocessed  Pirt.  powder  was 
determined  to  be  outside  the  scope  of 
the  order  (57  FR  57420:  Decemtier  4. 
1992).  The  Department  issued  a 
circumvention  determination  in  which 
it  determined  that  PTFE  wel  raw 
polymer  exported  from  Italy  to  the 
United  States  falls  within  the  scope  of 
tiie  order  on  PTFE  from  Italy  (58  FR 
26100;  April  30.  1993). 

These  reviews  cover  imports  from  all 
manufacturers  and  exporters  of  PTFE 
b-om  Italy  and  Japan. 

History  of  the  Orders 

Italy 

The  Department  published  its  final 
affirmative  determination  of  sales  at  less 
than  fair  value  1"LTF\'")  with  respect  to 
imports  of  PTFE  from  Ilaly  on  July  1 1 . 
1988  (53  FR  26096).  In  this 
determination,  the  Department 
published  a  weighted-average  dumping 
margin  for  one  company  as  well  as  an 
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all  others"  rate.  These  margins  were 
.subsequently  affirmed  when  the 
Department  published  its  antidumping 
duty  order  on  PTFE  .'rom  Italy  on 
August  30.  1988  (53  FR  33163).  The 
Department  has  conducted  several 
administrative  reviews  of  this  order 
since  its  imposition.'  The  order  remains 
in  effect  for  all  manufacturers  and 
exporters  of  the  subject  merchandise 
from  Italy. 

lopan 

On  July  5, 1988.  the  Department 
issued  its  affirmative  final 
determination  of  sales  at  LTFV 
regarding  PTFE  from  Japan  (53  FR 
25191).  hi  this  determination,  the 
Department  published  weighted-average 
dumping  margins  for  two  companies  as 
well  as  an  "all  others"  rate.  These 
margins  were  upheld  when  the 
antidumping  duty  order  on  PTFE  from 
Japan  was  published  on  August  24, 1988 
(53  FR  32267).  Since  the  order  was 
published,  the  Department  has 
conducted  three  administrative  reviews 
with  respect  to  PTFE  from  Japan.^  The 
order  remains  in  effect  for  all 
manufacturers  and  exporters  of  the 
subject  merchandise  from  Japan. 

The  Department  has  not  issued  any 
duty-absorption  findings  in  either  of 
these  cases. 


'  Se*  Granular  Pnlylelrafluoroelhylene  Resin  from 
ftaly.  Final  Results  of  Antidumping  Duty 
Administrative  fl^n-iav*-.  55  FR  50854  (December  11, 
1990);  Granular  Poh-tetrafiuoroethylene  Resin  from 
Italy:  Final  Resuiti  of  Antidumping  Duty- 
Administrative  Bevie-*:  56  FR  58031  (November  15. 
1 99 1 );  Granular  Polyt-Hrafluoroethylene  Resin  from 
Italy.  Final  Results  of  .Antidumping  Duty 
AdministraUvp  Revie**.  60  FR  19864  (April  21, 
1995);  Granular  PolyteiraPuoroethylene  Resin  from 
Italy:  Final  Results  of  Antidumping  Duty 
Administmtive  Review.  60  FR  53737  [October  17. 
1995);  Granular  Pohtenafluortiethylene  Resin  from 
Italy:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  25195  (May  20, 
1996);  Granular  Polytetrofluoroethyhne  Resin  from 
Italy:  Final  Results  of  Antidumping  Duty 
Administrative  ffeviVfw.  62  FR  5590  (February  6. 
1997);  AS  amended.  Ctvnular 
Polytetrufluoroethylene  Resin  from  Italy:  Amended 
Final  Results  of  Antidumping  Duty  Administrative 
Review.  62  FR  23219  (April  29. 1997);  Granular 
Polvtetrafluametiiylene  Resin  from  Italy:  Final 
Results  of  Antidumping  Dut\'  Administrative 
Review.  62  FR  46592  (September  16,  1997);  NiXice 
of  Final  Results  of  Antidumping  Duty 
.Administrative  Review:  Granular 
Polytetrafluaroethylene  Resin  from  Italy.  63  FR 
49060  (September  14.  1996). 

-  See  Granular  Polytetra/luomethylene  Resin  from 
lopan  Final  Results  of  .Antidumping  Duty 
Admwistralive  Review.  58  FR  50343  (Septeinber  27. 
1 99"! I;  Granular  Polytetrafluoroetbylene  Resin  from 
lapan.  Final  Results  of  Antidumping  Dut-/ 
Administralrve  Review.  60  FR  33188  (Juno  27. 
1995);  Granular  Pohletrafluoroethylene  Resin  from 
lapan:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  2489  (January  26 
199«|. 


Background 

On  May  3.  1999.  the  Department 
initialed  sunset  reviews  of  the 
antidumping  duty  orders  on  PTFE  from 
Italy  and  Japan  (64  FR  23598).  pursuant 
to  section  751(c)  of  the  Act.  For  both  of 
the  reviews,  the  Department  received  a 
notice  of  intent  to  participate  on  behalf 
of  E.I.  DuPont  de  Nemours  &  Company 
("DuPont ').  on  May  18.  1999.  within 
the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Pursuant  to  section 
771(9)(C)  of  the  Act,  DuPont  claimed 
interested  party  status  as  a  domestic 
producer  of  the  subject  merchandise. 
The  Department  received  complete 
substantive  responses  ftom  DuPont  on 
May  28. 1999,  within  the  30-day 
deadline  specified  in  the  Sunset 
BegulaUons  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  these 
proceedings.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C),  the  Department 
determined  to  conduct  expedited.  120- 
day  reviews  of  these  orders. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act.  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1. 1995).  On 
September  7. 1999,  the  Department 
determined  that  the  sunset  reviews  of 
the  antidumping  duty  orders  on  PTFE 
from  Italy  and  Japan  are  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  these  reviews  until  not  later  than 
November  29. 1999,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.' 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Department  conducted 
these  reviews  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  these  determinations,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  duty  order  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margins  of  dumping 
likely  to  prevail  if  the  orders  were 
revoked. 


'  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-  Year  Reviews,  64  FR  48579  (September  7, 
19119). 


The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margins  are  discussed  below.  In 
addition,  DuPont's  comments  with 
respect  to  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margins  are  addressed  within  the 
respective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Dravdng  on  the  guidance  provided  in 
the  legislative  history-  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA").  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826. 
pt.  1  (1994).  and  the  Senate  Report.  S, 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  {see 
section  n.A.2),  In  addition,  the 
Department  indicated  that  it  normally 
will  determine  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where:  (a)  Dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  [see  section  n.A.3). 
In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  conclude  that 
revocation  of  the  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  where  an  interested  party 
waives  its  participation  in  the  sunset 
review.  In  these  instant  reviews,  the 
Department  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party.  Pursuant  to 
section  351.218(d)(2)(iii)  of  the  of  the 
Sunset  Regulations,  this  constitutes  a 
waiver  of  participation. 

Italy 

In  its  substantive  response,  DuPont 
argues  that  revocation  would  likely  lead 
to  continuation  or  recurrence  of 
dumping  because  dumping  has 
continued  over  the  life  of  the  order  at 
levels  well  above  de  minimis  and  that 
import  volumes  declined  significantly 
after  the  issuance  of  the  order.  DuPont 
points  out  that,  in  the  most  recent 
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administrative  review,  the  dumping 
margin  for  Ausimont  S.p.A..  an  Italian 
manufacturer/exporter  of  the  subject 
merchandise,  was  calculated  to  be  45.72 
percent,  a  significant  increase  from  the 
margin  of  5.95  percent  determined  in 
the  proceeding  administrative  review 
(see  May  28, 1999,  substantive  response 
of  DuPont  at  6).  Moreover,  DuPont 
argues  that  the  post -order  decline  in 
import  volumes  provides  further  strong 
support  for  a  determination  that 
dumping  is  likely  to  continue  or  recur 
should  the  order  be  revoked.  To  support 
its  argument  DuPont  pointed  out  that 
imports  of  PTFE  from  Italy  declined  by 
over  43  percent  between  1987,  the  year 
preceding  the  order,  and  1990.  the 
second  year  following  the  order  (see  id. 
at  8-7). 

Japan 

DuPont  makes  similar  arguments 
regarding  the  likely  effect  of  revocation 
of  thejapanese  order.  Indeed.  DuPont 
again  argues  that  because  dumping  has 
continued  over  the  life  of  the  order  at 
levels  well  above  de  minimis  and 
import  volumes  declined  significantly 
after  the  issuance  of  the  order,  the  ■ 
Department  should  determine  that 
revocation  of  the  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping.  DuPont  points  out  that 
dumping  margins  at  levels  significantly 
above  de  minimis  have  been  found  in 
the  three  administrative  reviews 
conducted  by  the  Department.  DuPont 
also  maintains  that  PTFE  imports  from 
Japan  decreased  by  over  78  percent 
between  1987.  the  year  preceding  the 
issuance  of  the  order,  and  1990,  the 
second  year  following  the  order  (see 
May  28,  1999,  substantive  response  of 
DuPont  at  5-6). 

As  discussed  in  Section  II.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  to  dtunp  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  As  pointed 
out  above,  dumping  margins  above  de 
minimis  continue  to  exist  for  shipments 
of  the  subject  merchandise  from  Italy 
and  Japan. 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considers  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  As  demonstrated 
in  each  respective  section  above. 
DuPont  argues  that  a  significant  decline 
in  the  volume  of  imports  of  the  subject 
merchandise  from  Italy  and  Japan  since 
the  imposition  of  the  orders  provides 
further  evidence  that  dumping  would 
continue  if  the  orders  were  revoked. 
Moreover,  as  mentioned  above,  in  its 
substantive  responses.  DuPont  provides 


statistics  demonstrating  the  decline  in 
import  volumes  of  PTFE  from  Haly  and 
Japan. 

Using  the  Department's  statistics, 
including  IM146  reports,  on  imports  of 
the  subject  merchandise  from  these 
countries,  we  agree  with  the  domestic 
interested  parties'  assertions  that 
imports  of  the  subject  merchandise 
declined  after  the  orders  were  imposed 
and  have  not  regained  pre-order 
volumes. 

As  noted  above,  in  conducting  its 
sunset  reviews,  pursuant  to  section 
752(c)  of  the  Act,  the  Department 
considers  the  weighted-average 
dumping  margins  and  volume  of 
imports  before  and  after  the  imposition 
of  the  order  when  determining  whether 
revocation  of  an  antidumping  duty 
order  would  lead  to  the  continuation  or 
recurrence  of  dumping.  Based  on  this 
analysis,  the  Department  finds  that  the 
existence  of  dumping  margins  above  de 
minimis  levels  and  a  reduction  in 
import  volumes  after  the  issuance  of  the 
orders  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  A  deposit  rate  above  a  de 
minimis  level  continues  in  effect  for 
imports  of  the  subject  merchandise  from 
at  least  one  Italian  and  one  Japanese 
manufacturer/exporter.  Therefore,  given 
that  dumping  has  continued  over  the 
life  of  the  orders,  import  volumes 
declined  significantly  after  the 
imposition  of  the  orders,  respondent 
parties  waived  participation,  and  absent 
argument  and  evidence  to  the  contrary, 
the  Department  determines  that 
dumping  is  likely  to  continue  if  the 
orders  were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy-  Bulletin,  the 
Department  stated  that  it  normally  will 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation.  [See  section 
II.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  (See  sections  II. B. 2  and 
3  of  the  Sunset  Policy  Bulletin.)  To  date, 
the  Department  has  not  issued  any  duty- 
absorption  findings  in  either  of  these 
cases 

In  their  substantive  responses.  DuPont 
recommends  that,  consistent  with  the 
Sunset  Policy  Bulletin,  Department 
provide  to  the  Commission  the 


company-specific  margins  from  the 
original  investigations.  Moreover, 
regarding  companies  not  reviewed  in 
the  original  investigation,  DuPont 
suggested  that  the  Department  report  the 
"all  others"  rates  included  in  the 
original  investigations. 

The  Department  agrees  with  DuPont. 
The  Department  finds  that  the  margins 
calculated  in  the  original  investigation 
are  probative  of  the  behavior  of  Italian 
and  Japanese  producers  and/or 
exporters  if  the  orders  were  revoked  as 
they  are  the  only  margins  which  reflect 
their  behavior  without  the  discipline  of 
the  order  in  place.  Therefore,  the 
Department  will  report  to  the 
Commission  the  company-specific  and 
"all  others"  rates  from  the  original 
investigations  as  contained  in  the  Final 
Results  of  Reviews  section  of  this 
notice. 

Final  Results  of  Reviews 

As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Manufacturer/expoilsr 

Margin 
(peroent) 

IMy 

Montelluos  S.p.A./Ausimonl 

U.SA - ..._ 

All  OltWIB  _ 

46.46 
46.46 

Japan 

Daltdn  Industries,  Inc.  -. 

Asahi  Fkjorapolymafs  Co..  Ud. 
All  Others 

103.00 
51.45 
91.74 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  five-year  ( "sunset ")  reviews 
and  notices  are  in  accordance  with 
sections  7Sl(c).  752.  and  777(i)(l)  olthe 
Act. 

Dated;  November  24.  1999. 
fraepb  A.  Spetrini. 
Acting  Afxistant  Secretary  for  Imparl 
Administration. 

IFR  Doc.  99-31430  Filed  12-2-99;  8:45  ami 
BHJJNG  COOE  3Sia-tis-r 


67868 


Federal  Register /Vol.  64.  No.  232 /Friday,  December  3,  1999 /Notices 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-5S9-5021 

Final  Results  of  Expedited  Sunset 
Review:  Light-Walled  Rectangular  Pipe 
and  Tube  From  Singapore 

agency;  Import  Administration, 
Internationa)  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
Expedited  Sunset  Review:  Light-wailed 
rectangular  pipe  and  tube  from 
Singapore. 

summary:  On  May  3, 1999,  the 
Department  of  Commerce  (the 
"Department")  initiated  a  sunset  review 
of  the  antidumping  order  on  light- 
walled  rectangular  pipe  and  tube  from 
Singapore  (64  JTl  23596)  pursuant  to 
section  75T(c)  of  the  Tariff  Act  of  1930, 
as  amended  (the  •'Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and 
adequate  substantive  response  filed  on 
behalf  of  domestic  interested  parties  and 
inadequate  response  (in  this  case,  no 
response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  sunset  review.  As 
a  result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Result  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  MeUssa  G.  Skinner.  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC.  20230;  telephone: 
(202)  482-1698  or  (202)  482-1560, 
respectively. 

EFFECTIVE  DATE:  December  3, 1999. 
Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  PrtKedures  for  Conducting  Five-year 
("Sunset ")  Reviews  of  Antidumping  and 
Countervailing  Dutv  Orders.  63  FR 
13516  (March  20.  1998)  ("Sunset 
Regulations")  and  in  19  CFR  Part  351 
(1998)  In  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 


(April  16. 1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  subject  merchandise  under 
consideration  is  light-walled  rectangular 
pipes  and  tubes  ("rectangular  pipes") 
from  Singapore,  which  are  mechanical 
pipes  and  tubes  or  welded  carbon  steel 
pipes  and  tubes  of  rectangular 
(including  square)  cross-section,  having 
a  wall  thickness  of  less  than  0.156  inch. 

Light-walled  rectangular  pipes  and 
tubes  are  currently  classifiable  under 
item  number  7306.60.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  The  HTSUS 
item  number  is  provided  for 
convenience  and  customs  purposes 
only.  The  written  product  description  of 
the  scope  of  this  order  remains 
dispositive. 

History  of  the  Order 

The  antidumping  duty  order  on  lighl- 
walled  rectangular  pipes  and  tubes  from 
Singapore  was  published  in  the  Federal 
Register  on  November  13. 1986  (51  FR 
41142).  In  that  order,  the  Department 
determined  that  the  weighted-average 
dimiping  margins  for  Steel  Tubes  of 
Singapore,  Ltd.  ("PTE")  as  well  as  for  all 
others  are  12.03  percent.  The 
Department  has  not  conducted  any 
administrative  review  since  that  lime. 
We  note  that  the  Department  has  not 
conducted  any  investigation  with 
respect  to  duty  absorption  regarding  the 
exports  of  the  subject  merchandise.  The 
order  remains  in  effect  for  all 
manufacturers  and  exporters  of  the 
subject  merchandise. 

Background 

On  May  3, 1999.  the  Department 
initiated  a  simset  review  of  the 
antidumping  duty  order  on  rectangular 
pipes  from  Singapore  (64  FR  23596) 
pursuant  to  section  751(c)  of  the  Act. 
The  Department  received,  on  May  18. 
1999,  a  Notice  of  Intent  to  Participate  on 
behalf  of  members  of  The  Committee  on 
Pipe  and  Tube  Imports  ("CPTI") ' 
within  the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  In  its  Notice  of  Intent  to 
Participate,  the  CPTI  notes  that  none  of 
its  members  is  related  to  foreign 
producers  and  exporters,  nor  are  any  of 
its  members  an  importer  of  the  subject 
merchandise  within  the  meaning  of 
771(9)(B)  of  the  Act.  The  members  of  the 


'  The  CPn  is  a  tnjde  association  on  whose  betulf 
ttie  origiiiai  petition  was  filed.  The  members,  who 
are  paiticipatiDg  in  the  instant  review,  are 
Califoraia  Steel  and  Tube.  Hannibal  Industries  Inc. 
Maniicfai  American  Cbrporation.  Searing  Industrie*. 
Ijiavin  Tube,  Vest  Inc..  and  Western  Tube  and 
Conduit 


CPTI  claimed  interest  party  status  under 
section  77l(9)(C)  of  the  Atrt  as  producers 
and  manufacturers  of  the  domestic  like 
product. 

We  received  a  complete  substantive 
response  fi^m  the  CPTI  on  June  2. 1999. 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under  section 
351.218(d)(3)(i).  hi  its  subslanUve 
response,  the  CPTI  noted  that  it 
participated  in  the  original 
investigation.  (See  [une  2.  1999. 
Substantive  Response  of  the  CPTI  at  2.) 
We  did  not  receive  a  substantive 
response  from  any  respondent 
interested  parties  to  this  proceeding. 
Consequently,  pursuant  to  section 
351.218(e)(l)(ii)(C)  of  the  Sunset 
Regulations,  the  Department  determined 
to  conduct  an  expedited,  120-day, 
review  of  this  order. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1, 1995). 
Therefore,  on  September  7.  1999,  the 
Department  determined  that  the  sunset 
reviews  of  the  antidumping  duty  order 
on  rectangular  pipes  bom  Singapore  is 
extraordinarily  complicated  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  these  reviews  imtil 
not  later  than  November  29.  1999,  in 
accordance  with  section  751(c)(5J(BJ  of 
the  Act.- 

DetermioaUon 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidimiping  order,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
the  CPTI's  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 


=  See  Extension  of  Time  Until  (or  Final  Resulu  of 
Five-Year  Reviews,  64  FR  4aS79  (SeptemlMr  7, 
lags). 


Federal  Register / Vol.  64,  No.  232/Friday,  December  3,  1999/Notices 


67869 


addressed  within  the  respective  sections 
below. 

Continuation  or  Recuireoce  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA  "), 
H.R.  Doc.  No.  103-316.  vol.  1  (1994).  the 
House  Report.  H.R.  Rep.  No.  103-826. 
pt.l  (1994).  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  anal\1ical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  ll.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where:  (a)  Dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  n.A.3). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  35].218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  its  substantive  response,  the  CPTI 
argues  that  revocation  of  the 
antidumping  order  will  result  in 
resumption  of  sales  of  the  subject 
merchandise  at  less-than-fair  value  by 
margins  equivalent  to  or  greater  than 
those  found  in  the  original 
investigation.  (See.  June  2. 1999 
Substantive  Response  of  the  CPTI  at  2 
&  3.)  While  arguing  that  a  cessation  of 
imports  after  the  issuance  of  an 
antidumping  order  is  highly  probative 
of  the  likelihood  of  continuation  or 
recuirrence  of  dumping,  the  CPTI 
provided  data  which  indicate  that 
imports  of  the  subject  merchandise 
ceased  after  the  issuance  of  the 


antidimiping  duty  order.'  Based  on  the 
aforementioned  data,  the  CPTI  asserts 
that  imports  of  the  subject  merchandise 
have  ceased  since  the  issuance  of  the 
antidumping  duty  order,  and  therefore 
the  Department  should  find  that 
dumping  is  likely  to  recur  or  continue 
should  the  order  be  revoked.  Id. 

According  to  U.S.  International  Trade 
Commission  Trade  Data,  which 
integrates  tariff  and  trade  data  from  the 
Department,  the  U.S.  Treasury,  and  the 
U.S.  International  Trade  Commission, 
soon  after  the  issuance  of  the 
antidumping  order,  the  volume  of 
imports  of  the  subject  merchandise  fell 
drastically — the  average  volume  of 
imports  of  the  subject  merchandise 
between  1989  and  1991  is  37  metric 
tons.  This  is  less  than  15  percent  of 
1985  pre-order  volume  of  over  2700 
metric  ton.'  Furthermore,  the  volume  of 
imports  of  the  subject  merchandise  for 
the  period  of  seven  years.  1992-1998.  is 
zero.  As  a  result,  the  Department  agrees 
with  the  CPTI's  claim  that,  after  the 
issuance  of  the  order,  imports  of  the 
subject  merchandise  ceased. 

As  noted  above,  the  Department 
normally  will  determine  that  the 
cessation  of  imports  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping. 

In  conclusion,  inasmuch  as  the 
respondent  interested  parties  waived 
their  right  to  participate  in  this  review, 
the  deposit  rates  continue  to  exist,  and 
imports  of  the  subject  merchandise 
ceased  after  the  imposition  of  the  order, 
we  find  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  reciurence  of 
dumping. 

Magnitude  of  the  Margin 

In  the  Sunset  PoUcy  Bulletin,  the 
Department  stated  that  it  normally  will 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
tmtil  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  all-others  rate  fitim 
the  investigation.  (See  section  n.B.l  of 
the  Sunset  Policy  Bulletin.)  Exceptions 
to  this  policy  include  the  use  of  a  more 
recently  calculated  margin,  where 
appropriate,  and  consideration  of  duty 
absorption  determinations.  (See  sections 


U.B.2  and  3  of  the  Sunset  Policy 
Bulletin.) 

The  Department,  in  its  notice  of  the 
antidumping  duty  order  on  rectangular 
pipes  from  Singapore,  established  both 
company-specific  and  all-others 
weighted-average  dumping  margins  of 
12.03  percent  for  all  imports  of  the 
subject  merchandise  from  Singapore  (51 
FR  41142,  November  13,  1986).  We  note 
that,  to  date,  the  Department  has  not 
issued  any  duty  absorption  findings  in 
this  case. 

The  Cn  PI  urges  the  Department  to 
determine  that  the  magnitude  of  the 
dumping  margins  that  are  likely  to 
prevail,  if  the  order  is  revoked,  should 
be  those  from  the  original  investigation. 
(See  the  CTPl's  Jtme  2, 1999,  substantive 
response.)  We  agree  with  the  CPTI. 
Absent  argiunent  and  evidence  to  the 
contrary,  we  find  the  margins  calculated 
in  the  original  investigation  are 
probative  of  the  behavior  of  Singaporean 
producers/exporters  if  the  order  were 
revoked,  as  those  are  the  only  margins 
which  reflect  the  behavior  of 
Singaporean  producers/exporters  absent 
the  discipline  of  the  order  Therefore, 
we  will  report  to  the  Commission  the 
company-specific  and  all-others  margins 
reported  in  the  Final  Results  of  Review 
section  of  this  notice. 

Final  Residts  of  Review 

Based  on  the  above  analysis,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  margins  listed  below: 


Manutacturer/exporter 

Margin 
(percent) 

(PTE),  Ltd 

12.03 
12.03 

•'  The  CPTI  camponts  the  import  volumus  of  the 
subject  marduodise  prior  to  the  order.  2700  tons 
in  1965  to  zero  in  1996. 

'This  1965  impon  volume  was  supplied  by  the 

cm. 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  c»nceming  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  acx;ordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
.  notice  are  in  atxordance  with  sections 
751(c).  752.  and  777(i)(l)  of  the  Act. 
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Dated:  November  29.  1999. 
Richard  W.  Moreluid. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  99-31431  Filed  12-2-99:  8:45  am) 

aiLUHa  COOE  3S1l>OS-P 


DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 

[A-357-8021 

Final  Results  of  Expedited  Sunsat 
Review:  Light-Walled  Welded 
Rectangular  Cartjon  Steel  Tubing  From 
Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTK3N:  Notice  of  final  results  of 
expedited  Simsel  Review:  Light-walled 
welded  rectangular  carbon  steel  tubing 
from  Argentina. 

SUMMARY:  On  May  3. 1999,  the 

Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on  light- 
walled  welded  rectangular  carbon  steel 
tubing  from  Argentina  (64  FR  23596) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  substantive  comments 
filed  on  behalf  of  the  domestic 
interested  parties  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 
FOB  FURTHER  MFORMATIOM  CONTACT: 
Katluyn  B.  McCormick  or  Melissa  G. 
Skinner.  Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC.  20230: 
telephone:  (202)  482-1698  or  (202)  482- 
1560.  respectively. 
EFFECTIVE  DATE:  December  3. 1999. 
Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders.  63  FR 
13516  (March  20,  1998)  {"Sunset 
Regulations")  and  19  C.F.R.  Part  351 


(1998)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Pohcy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  {"Sunset  Policy 
Bulletin'). 

Scope 

The  merchandise  subject  to  this 
antidumping  duty  order  is  light-walled 
welded  carbon  steel  tubing  of 
rectangular  (including  square)  cross- 
section,  having  a  wall  thickness  of  less 
than  0.156  inch,  from  Argentina.  The 
subject  merchandise  is  classifiable 
under  item  7306.60.50.00  of  die 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Aldiough  the 
HTSUS  item  nimiber  is  provided  for 
convenience  and  U.S.  customs 
purposes,  the  written  description 
remains  dispositive. 

This  review  covers  imports  bom  all 
producers  and  exporters  of  light-walled 
welded  carbon  steel  tubing  from 
Argentina. 

History  of  the  Order 

In  the  original  investigation,  covering 
the  period  )anuar>'  1,  1988.  through  June 
30. 1988.  the  Department  determined  a 
margin  of  56.26  percent  for  U.S.  imports 
of  subject  merchandise  from  Argentina. ' 
Since  the  issuance  of  the  order,  the 
Department  has  not  conducted  any 
administrative  reviews. 

Background 

On  May  3,  1999.  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  light-walled 
welded  carbon  steel  tubing  from 
Argentina  (64  FR  23596).  pursuant  to 
section  751(c)  of  the  Act.  The 
Department  received  a  notice  of  intent 
to  participate  on  behalf  of  California 
Steel  and  Tube.  Hannibal  Industries 
Inc..  Maruichi  American  Corporation, 
Searing  Industries,  Leavitt  Tube,  Vest 
Inc..  and  Western  Tube  and  Conduit 
(collectively  "domestic  interested 
parties"),  within  the  applicable  deadline 
(May  18,  1999)  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  'The  domestic  interested 
parties  claimed  interested  party  status 
under  section  771(9)(C)  of  the  Act  as 
U.S.  producers  of  a  domestic  like 
product.  We  received  a  complete 
substantive  response  from  the  domestic 


'  See  Final  Dettirmination  of  Sales  at  l^ss  than 
Fair  Value:  Light-WalM  Welded  Reclangalar 
Carina  Steel  Tubingfram  Argantina.  54  FR  13913 
(April  6.  I98«l. 


interested  parties  on  June  2, 1998, 
within  the  30-day  deadUne  specified  in 
the  Sunset  Regulations  under  section 
351.218(d)(3)(i).  Many  of  the  domestic 
interested  parties  are  members  of  the 
Committee  on  Pipe  and  Tube  Imports, 
the  trede  association  on  whose  behalf 
the  original  petition  was  filed.  We  did 
not  receive  a  substantive  response  from 
any  respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(u)(C),  the  Department 
determined  to  conduct  an  expedited. 
120-day  review  of  this  order. 

In  accordance  with  751(c)(5)(C)(v)  of 
the  Act.  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  (i.e., 
an  order  in  effect  on  January  1 .  1995). 
On  September  7. 1999.  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  order  on  light-walled 
welded  rectangular  carbon  steel  tubing 
from  Argentina  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 
November  29, 1999,  in  accordance  with 
section  751(c)(5)(B)  of  die  Act.- 

Detennination 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determination 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below. 
Additionally,  the  domestic  interested 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuadon  or  Recuirence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 


=  See  Extension  of  Time  Ltnut  for  Final  Results  of 
Five-Year  Reviews.  M  FR  48579  (September  7. 
1999) 
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Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"). 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report.  H.R.  Rep.  No.  103-826, 
pt.l  (1994).  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994),  tile 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  n.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  (a)  dumping  continued 
at  any  level  above  de  mirumis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  11. A. 3). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  their  substantive  response,  the 
domestic  interested  parties  argue  that 
revocation  of  the  subject  order  would 
have  the  effect  of  resumption  of  sales  at 
less  than  fair  value  by  margins 
equivalent  to  or  greater  than  those  found 
in  the  original  investigation  and 
subsequent  reviews  (see  June  2, 1999 
Substantive  Response  of  the  domestic 
interested  parties  at  3). 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  order,  the  domestic 
interested  parties  assert  that  since  the 
issuance  of  the  order,  imports  of  subject 
tubing  fix>m  Argentina  into  the  United 
States  have  almost  disappeared  entirely. 
Id.  Because  imports  of  subject 
merchandise  from  Argentina  into  the 
United  States  have  nearly  ceased,  the 
domestic  interested  parties  argue  that 
there  is  a  strong  likelihood  of 
continuation  of  dumping  should  this 
order  be  terminated  (see  June  2.  1999 
Substantive  Response  of  domestic 
interested  parties  at  page  3).  Moreover, 


the  continued  dumping  at  56.26  percent 
is  highly  probative  of  the  likelihood  of 
continuation  or  recurrence  of  dumping. 
Id. 

Consistent  with  section  752(c)  of  the 
Act.  the  Department  considered  the 
volume  of  imports  before  and  after  the 
1989  issuance  of  the  order.  The  statistics 
on  imports  of  the  subject  merchandise 
cited  by  the  domestic  interested  parties 
and  those  examined  by  the  Department 
(U.S.  Census  Bureau  IM146  reports), 
demonstrate  that  imports  of  the  subject 
merchandise  have  ceased  since  the 
issuance  of  the  order.  Additionally,  the 
margin  of  56.26  percent  ad  valorem,  the 
estimate  from  the  original  investigation, 
has  continued  throughout  the  history  of 
the  order. 

The  Department  finds  that  the 
cessation  of  imports  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.'  Given  that  imports  of 
subject  merchandise  have  ceased,  that 
an  above  de  minims  deposit  rate 
remains  in  effect  for  all  imports,  that 
respondent  interested  parties  have 
waived  their  right  to  participate  in  this 
review,  and  absent  argument  and 
evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  or  recur  if  the  order 
were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  states  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  otiiers"  rate 
from  the  investigation  (see  section  Il.B.l 
of  the  Stmset  Policy  Bulletin). 
Exceptions  to  this  policy  include  the 
use  of  a  more  recentiy  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations  {see  sections  n.B.2  and  3 
of  the  Sunsef  Policy  Bulletin). 

In  their  substantive  response,  the 
domestic  interested  parties  assert  that, 
because  imports  of  subject  merchandise 
from  Argentina  into  the  U.S.  ceased 
after  the  issuance  of  the  order,  the 
Department  should  find  the  magnitude 
of  the  margin  to  be  56.26  percent,  the 


margin  from  the  original  investigation 
(see  June  2,  1999  Substantive  Response 
of  domestic  interested  parties  at  3). 
The  Department  agrees  with  the 
domestic  interested  parties'  argument 
concerning  the  choice  of  the  margin  to 
report  to  the  Commission.  Since  there 
have  been  no  administrative  reviews  of 
the  order,  the  rate  from  the  original 
investigation  is  the  only  rate  available  to 
the  Department.  Therefore,  we 
determine  that  the  margin  determined 
in  the  original  investigation  is  probative 
of  the  behavior  of  producers/ exporters 
of  subject  merchandise  b^m  Argentina 
if  the  order  was  revoked. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margin  listed  below: 


Producer/exporter 

Margin 
(pereert) 

All  Argentinian  produceis/ex- 
portere 

56.26 

^DeparUneot  of  Commeice  Policy  BulleUn. 
Policies  Regarding  the  Conducl  of  Five-yeer 
("Sunaet")  Reviews  of  Antidumping  and 
Countervailing  Dutv  Orden  quoting  the  Uniguay 
Round  .^gre«^MMlU  Act.  Statement  of 
.^dminist^ative  Action  (citation  omitted).  63  FR 
lean.  I6S72  (April  is.  1998) 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary'  information 
disclosed  under  /VPO  in  acctirdance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  vnth  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751  (c),  752,  and  777(i)(l )  of  die  Act. 

Dated:  November  29. 1999. 
Richard  W.  Morelaiid. 
Acting  Assistant  Secretary  for  Import 
Administmtion. 
IFR  Uoc.  99-31422  Filed  12-2-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-803) 

Final  Results  ot  Expedited  Sunset 
Review:  Light-Walled  Welded 
Rectangular  Cartx>n  Steel  Tubing  From 
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agency:  Import  Administration. 
International  Trade  Administration, 
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ACTION:  Notice  of  final  results  of 
expedited  Sunset  Review:  Light-walied 
welded  rectangular  carbon  steel  tubing 
from  Taiwan. 

summary:  On  May  3. 1999.  Ibe 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on  light- 
walled  welded  rectangular  carbon  stee! 
tubing  from  Taiwan  (54  FR  22794) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930.  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  substantive  comments 
filed  on  behalf  of  the  domestic 
interested  parties  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
FOn  FURTHER  INFOnMATION  CONTACT: 
KathrjTi  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Admini.stration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230: 
telephone:  (202)  482-1698  or  (202)  482- 
1560.  respectively. 
EFFECTIVE  DATE:  December  3, 1999. 
Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders.  63  FR 
13516  (March  20, 1998)  {"Sunset 
Regulations"),  and  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  {"Sunset  Policy 
Bulletin"): 

Scope 

The  merchandise  subject  to  this 
antidumping  duty  order  is  Taiwanese 
light-walled  welded  carbon  steel  tubing 
of  rectangular  (including  square)  cross- 
section,  having  a  wall  thickness  of  not 
less  than  0.065  inches,  and  0.375  inches 
or  more  but  not  over  4.5  inches  in 
outside  diameter.  The  subject 


merchandise  is  classifiable  under  item 
number  7306.60.50.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ( "HTSUS  ").  Although  the 
HTSUS  item  number  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  remains  dispositive. 

History  of  the  Order 

In  the  original  investigation,  covering 
the  period  January  1. 1988,  through  June 
30, 1988,  the  Department  determined 
the  following  margins  for  U.S.  imports 
of  subject  merchandise  from  Taiwan: ' 


Producer/exporter 

Margin 
(pecoent) 

Omatube  Entsfprlsa 

("Omatube") 

5  51 

Yieh  Hsing  Indostnes,  Lid  

All  Others 

40.97 
29  15 

Since  the  issuance  of  the  order  in  1989, 
the  Department  has  conducted  two 
administrative  reviews.  In  the  first 
review,  covering  the  period  November 
21, 1988.  through  February  28,  1990,  the 
Department  determined  a  margin  of 
0,1975  percent  for  Omatube  In  the 
second  review,  covering  the  period 
March  1, 1990,  through  February  28, 
1991,  the  margin  for  Omatube  was  18.05 
percent.  To  date,  the  Department  has 
not  issued  a  duty-absorption 
determination  in  this  case. 

Background 

On  May  3. 1999,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  light-walled 
welded  carbon  steel  tubing  from  Taiwan 
(64  FR  23596),  pursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  notice  of  intent  to  participate 
on  behalf  of  California  Steel  and  Tube. 
Hannibal  Industries  Inc.,  Maruichi 
American  Corporation,  Searing 
Industries,  Leavitt  Tube,  Vest  Inc.,  and 
Western  Tube  and  Conduit  (collectively 
"domestic  interested  parties"),  within 
the  applicable  deadline  (May  18, 1999) 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  The  domestic 
interested  parties  claimed  interested- 
party  status  under  section  77l(9)(C)  of 
the  Act  as  U.S.  producers  of  a  domestic 
like  product.  We  received  a  complete 
substantive  response  fi^m  the  domestic 
interested  parties  on  June  2, 1998, 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under  section 
351.218(d)(3)(i),  Many  of  the  domestic 
interested  parties  are  members  of  the 
Committee  on  Pipe  and  Tube  Imports, 


'  Siw*  Final  Dtttenninabon  of  Saley  at  Less  than 
Fair  Value;  Light-Waiied  Welded  Rectangular 
CdrhcMi  Steel  Tubing  frow  Ttntmi,  54  FR  SS32 
(Fehtuary  3, 1989). 


the  trade  association  on  whose  behalf 
the  original  petition  was  filed.  We  did 
not  receive  a  substantive  response  from 
any  respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(u)(C),  the  Department 
determined  to  conduct  an  expedited, 
120-day  review  of  this  order. 
In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1, 1995).  On 
September  7, 1999.  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  duty  order  on  light-walled 
welded  rectangular  carbon  steel  tubing 
from  Taiwan  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 
November  29, 1999,  in  accordance  with 
section  751(c)(5)(B)  of  the  AcL^ 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducteid 
this  review  to  determine  whether 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  alter  the  issuance 
of  the  antidumping  duty  order,  and  it 
shall  provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determination 
concerning  continuation  or  recurrence 
of  diunping  and  the  magnitude  of  the 
margin  are  discussed  below. 
Additionally,  the  domestic  interested 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Umguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA '), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 


•  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year Revietn,  M  FR  48579  (SsplBinber  7. 
1999). 
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pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  Sie  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  (a)  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  reNiew,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  their  substantive  response,  the 
domestic  interested  parties  argue  that 
revocation  of  the  subject  order  would 
have  the  effect  of  resumption  of  sales  at 
less  than  fair  value  by  margins 
equivalent  to  or  greater  than  those  found 
in  the  original  investigation  and 
subsequent  reviews  (see  June  2, 1999, 
Substantive  Response  of  domestic 
interested  parties  at  3). 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  order,  the  domestic 
interested  parties  assert  that,  since  the 
issuance  of  the  order,  imports  of  subject 
tubing  ftt)m  Taiwan  to  the  United  States 
have  almost  disappeared  entirely.  Id. 
For  instance,  they  contend,  whereas  in 
1988  (the  year  before  the  antidumping 
duty  order  was  issued),  there  were 
nearly  16,000  Ions  of  U.S.  imports  of 
subject  merchandise  from  Taiwan,  in 
1998,  there  were  less  than  100  tons  of 
subject  imports  6x)m  Taiwan.  Id.  Thus, 
the  domestic  interested  parties  argue 
that  continuing  margins  and  the  nearly 
total  cessation- of  U.S.  imports  of  the 
subject  merchandise  from  Taiwan 
indicate  a  strong  likelihood  of 
continuation  of  dumping  should  the 
Department  revoke  this  order.  Id. 


The  Department  agrees  with  the 
domestic  interested  parties'  argument 
that  continuing  margins  and  the  nearly 
total  cessation  of  U.S.  imports  from 
Taiwan  indicate  a  strong  likelihood  thai 
Taiwanese  importers/producers  will 
continue  to  export  at  less  than  fair  value 
in  the  absence  of  the  order.  We  found 
that,  according  to  U.S.  Census  Bureau 
IM149  reports,  imports  declined 
significantly  during  the  period 
following  the  order  and  margins 
continue  to  exist  at  levels  above  de 
minimis.  If  imports  cease  or  decline 
significantly,  it  is  reasonabln  to  assume 
that  exporters  could  not  sell  in  the 
United  States  without  dumping  and 
that,  to  reenter  the  U.S.  market,  they 
would  have  to.resume  dumping.^ 
Further,  if  dumping  continues  after  the 
issuance  of  an  order,  it  is  reasonable  to 
detemiined  that  dumping  would 
continue  were  the  order  revoked. 

Given  that  dumping  has  continued  al 
levels  above  de  minimis  after  the 
issuance  of  the  order,  import  volumes 
for  subject  merchandise  declined 
significantly,  respondent  interested 
parties  have  waived  their  right  to 
participate  in  this  review  before  the 
Department,  and  absent  argument  and 
endence  to  the  contrary,  the 
Department  determines  thai  dumping  is 
likely  to  continue  were  the  order 
revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  states  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation  {see  section  II.B.l 
of  the  Sunset  Policy  Bulletin). 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty-absorption 
determinations  (see  sections  11. B. 2  and  3 
of  the  Sunset  Policy  Bulletin). 

In  thefr  substantive  response,  the 
domestic  interested  parties  assert  that, 
because  imports  of  subject  merchandise 
from  Taiwan  into  the  United  States 
declined  significantly  after  the  issuance 
of  the  order,  the  Department  should 


report  to  Conunission  the  margin  from 
the  original  investigation  (.see  June  2, 
1999,  Substantive  Response  of  domestic 
interested  parties  al  3). 

The  Department  agrees  with  the 
domestic  interested  parties'  argument 
concerning  the  margins  to  report  to  the 
Commission.  The  margins  from  the 
original  investigation  are  the  only  rates 
that  reflect  the  behavior  of  Taiwanese 
producers/exporters  without  the 
discipline  of  the  order  and,  therefore, 
are  probative  of  the  behavior  of 
producers/exporters  of  subject 
merchandise  from  Taiwan  if  the  order 
were  revoked. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Producer/exponer 


Margin 
(percent) 


Omalube  Enterpnse 

("Omatube") ,„ 

Vulcan  Industhal  Cofp.  , 

5.51 
40.97 

Yieti  Hsing  InduslneS;  Lid 

40.97 
29.15 

'  Department  afCommerrv  Policy  Bulletin, 
Policies  Regarding  the  Conduct  of  Fii-e-year 
("Sunset"!  Be\ieH's  of  Antidumping  and 
(^ountenmling  Duly  Orders,  quot  ing  the  Unjguav 
Ruurid  Agreements  Act.  Stj»lement  of 
.administrative  Action  (citation  omittedt.  63  FR 
1S871.  18872  (.\pril  16.  19981 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO"l 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation.  This  five-year 
("sunset")  review  and  notice  are  in 
accordance  with  sections  751(c),  752, 
and  777(i)(l)ofthe  Act. 

Oaled:  November  27.  1999. 
Richard  W.  Morelaod, 
Acling  Assistant  Secretary  for  Import 
.Administration. 

IFR  Doc  99-:il424  Filed  12-2-99:  8:45  am] 
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ACTTON:  Notice  of  final  results  of 
expedited  sunset  review;  Small 
diameter  carbon  steel  pipes  and  tubes 
from  Taiwan. 

SUMMARY:  On  May  3, 1999,  the 
Department  of  Commerce  (the 
"Department")  initiated  a  sunset  review 
uf  the  antidumping  order  on  small 
diameter  carbon  steel  pipes  and  tubes 
from  Taiwan  (64  FR  23596)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930. 
as  amended  (the  "Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and 
adequate  substantive  response  filed  on 
behalf  of  domestic  interested  parties  and 
inadequate  response  (in  this  case,  no 
response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  sunset  review.  As 
a  result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  order  would  be  lilcely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Result  of  Review  section  of  this  notice. 
FOn  FURTHER  INFORMATKm  COWTACT:  Eun 
W.  Cho  or  Melissa  G.  Skinner.  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
US  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  D.C.  20230;  telephone: 
(202)  482-1698  or  (202)  482-1560, 
respectively. 

EFFECTIVE  DATE:  December  3, 1999. 
Statute  and  Regulatiooa 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  stmset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
I "Stinset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders.  63  FR 
13516  (March  20.  l'998)  ("Sunset 
Regulations ')  and  in  19  C.F.R.  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset ")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  subject  merchandise  tmder 
consideration  is  welded  carbon  steel 
pipes  and  tubes  of  circular  cross  section, 
fium  Taiwan  ("steel  pipes  "),  with  walb 
not  thinner  than  0.065  inch  and  outside 
diameter  0.375  inch  or  more  but  not 
over  4V2  inches.  These  products  are 
commonly  referred  to  in  the  industry  as 
standard  pipe  and  are  produced  to 


various  American  Society  of  Testing 
Materials  specifications,  most  notably 
A-53.  A-120.  or  A-135. 

Standard  pipe  is  currently  classified 
under  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS")  item 
numbers  7306.30.5025.  7306.30.5032, 
7306.30.5040.  and  7306.30.5055. 

The  HTSUS  item  numbers  are 
provided  for  convenience  and  customs 
purposes  only.  The  written  product 
description  of  the  scope  of  this  order 
remains  dispositive. 

.  History  of  the  Order 

The  antidumping  duty  order  on  small 
diameter  carbon  steel  pipes  and  tubes 
from  Taiwan  was  published  in  the 
Federal  Register  on  May  7, 1984  (49  FR 
19369).  In  that  order,  the  Department 
determined  that  the  weighted-average 
dumping  margins  for  Kao  Hsing  Chang, 
Tai  Feng,  'i'ieh  Hsing,  and  all  oUiers  are 
9.7.  43.7,  38.5,  and  9.7  percent, 
respectively.  Since  that  time,  the 
Department  has  completed  several 
adxainistrative  reviews,  one  revision  of 
a  review,  and  is  currently  conducting  a 
sixth  administrative  review,  for  which 
the  Department  has  published  the 
preliminary  results, '  We  note  that  the 
Department  has  not  conducted  any 
investigation  with  respect  to  duty 
absorption  regarding  the  exports  of  the 
subject  merchandise.  The  order  remains 
in  effect  for  all  manufacturers  and 
exporters  of  the  subject  merchandise. 

Background 

On  May  3. 1999,  the  Department 
initiated  a  sunset  review  of  the 


'  S«e.  Circulsr  Welded  Caiboo  StMt  Pip«s  and 
Tubes  From  Taiwan:  Final  Results  of 
-Administrative  Review  of  Antidumping  Duly  Order. 
51  FR  43946  (0«»nber  5.  19961:  Revised  Final 
Results  of  Administrative  Review  of  Antidumping 
Duty  Order:  Circular  Welded  Carbon  Steal  Pipes 
and  Tubea  From  Taiwan.  53  FR  S1128  (December 
iO.  198S):  Certain  Circular  Welded  Carbon  Steol 
Pipes  and  Tubes  From  Taiwan:  Final  Results  of 
Antidumping  Duty  Admini.<itrative  Review.  53  FR 
41218  (October  20.  19««1;  Certain  Qrcular  Welded 
Carbon  Steel  Pipes  and  Tubes  From  Taiwan. 
Amendment  to  Final  Results  of  Antidumping  Duly 
Administrative  Review.  Si  FR  1752  (lanuary  17. 
19891:  Certain  Circular  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Taiwan.  Final  Results  of 
Antidumping  Duty  Administrative  Review.  54  FR 
46432  [November  3,  19891;  Certain  Circular  Welded 
Carbon  Steel  Pipes  and  Tubes  From  Taiwan:  Final 
Results  of  Antidumping  Duty  Administiative 
Review  and  Delenninalion  not  to  Revoke  in  Pen.  56 
FF  8741  (March  1. 19911;  and  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes  From 
Taiwan:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  62  FR  52971  (Ortober  10. 
1997).  Cum;ntly.  the  Department  is  conducting  an 
administrative  review  covering  the  period  between 
May  1.  1997  and  April  30.  1998.  and  has  isaued 
preliminary  results  of  review.  See.  Certain  Clnnilar 
Welded  Carbon  Steel  Pipes  and  Tubes  From 
Taiwan.  Preliminary  Resulls  uf  Antidumping  Duly 
Administrative  Review  and  Partial  Reciaslon  of 
Review.  64  FR  30306  (June  7. 1999). 


antidumping  duty  order  on  steel  pipes 
from  Taiwan  (64  FR  23596)  pursuant  to 
section  751(c)  of  the  Act.  The 
Department  received  a  joint  Notice  of 
Intent  to  Participate  on  behalf  of  Allied 
Tube  and  Conduit  Corp..  Sawhill 
Tubular  Division — Armco.  Inc.,  Century 
Tube,  IPSCO  Tubular  toe,  LTV  Steel 
Tubular  Products,  Maverick  Tube 
Corporation.  Sharon  Tube  Company, 
Western  Tube  and  Conduit,  and 
Wheatland  Tube  Co.  (heremafler 
referred  to  as  "domestic  interested 
parties")  on  May  18, 1999,  within  the 
deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  In  their  Notice  of  Intent  to 
Participate,  the  domestic  interested 
parties  note  that  they  are  not  related  to 
foreign  producers  and  exporters,  nor  are 
they  importers  of  the  subject 
merchandise  within  the  meaning  of 
771(4)(B)oftheAct. 

We  received  a  complete  substantive 
response  from  the  domestic  interested 
parties  on  ]iitte  2, 1999,  within  the  30- 
day  deadline  specified  in  section 
351.218(d)(3)(i)  of  the  Sunset 
Regulations.  The  domestic  interested 
parties  claim  interest  party  status  under 
section  771(9)(C)  of  the  Act  as  producers 
or  manufacturers  of  a  domestic  like 
product.  The  domestic  mterested  parties 
note  that  while  some  companies 
participated  in  the  originaJ  investigation 
and  a  particular  company  in  previous 
administrative  reviews,  others  are 
partaking  in  the  instant  review  for  the 
first  time.-  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceedtog.  Consequently,  pursuant  to 
section  351.218(e)(l)(ii)(C)  of  the  Sunset 
Regulations,  the  Department  determined 
to  conduct  an  expedited,  120-day. 
review  of  this  order. 

to  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act.  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  order 
in  effect  on  January  1. 1995).  Therefore, 
on  September  7.  1999.  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  duty  order  on  steel  pipes 
from  Taiwan  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 

-Allied  Tube  and  Conduit  Corp,  and  Western 
Tube  and  Conduit  participated  in  the  original 
tntrestigatioo.  Sawb'll  Tubular  [>ivistQn  participatad 
in  subaaquent  adminisu-ative  reviews.  The  rest  of 
the  interested  parties  are  participating  in  the 
ongoing  review  for  the  first  time.  (See  June  2.  1999, 
Substantive  Response  of  Domestic  luterBslad  patties 
•13.) 
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November  29, 1999,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.' 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumpmg.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  taternaUonal  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determmations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below,  to  addition, 
the  comments  of  the  domestic  interested 
parties,  with  respect  to  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin,  are  addressed 
withiii  the  respective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawmg  on  the  guidance  provided  to 
the  legislative  history  accompanying  the 
Uruguay  Rotmd  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Admtoistrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994).  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Simset  Policy 
Bulletin  providtog  guidance  on 
methodological  and  anaKiical  issues, 
mcluding  ihe  bases  for  likelihood 
determinations,  to  its  Sunset  Policy 
Bulletto.  the  Department  indicated  that 
determtoations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  n.A.2).  to  addition,  the 
Department  todicated  that  normally  it 
will  determtoe  that  revocation  of  an 
antidumptog  order  is  likely  to  lead  to 
conttouation  or  recurrence  of  dumping 
where  (a)  dumping  conttoued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  diunptog 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 


subject  merchandise  declined 
significantly  (see  section  n.A.3). 

In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determtoe  that 
revocation  of  an  order  is  likely  to  lead 
to  conttouation  or  recurrence  of 
diunping  where  a  respondent  interested 
party  waives  its  participation  in  the 
siuiset  review,  to  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Simset  Regulations,  this  constitutes 
a  waiver  of  participation. 

The  domestic  interested  partie.s  argue 
that  the  sales  of  the  subject  merchandise 
at  less-than-fair  value  would  resume  if 
the  antidumptog  order  were  revoked. 
(See  June  2, 1999  Substantive  Response 
of  the  domestic  interested  parties  at  3.) 
In  support  of  their  argument,  the 
domestic  interested  parties  proffer  data 
pertaining  to  the  import  volumes  and 
dumping  margins  of  the  subject 
merchandise  during  the  relevant  period. 
Specifically,  the  domestic  interested 
parties  note  that  the  volume  of  imports 
of  the  subject  merchandi.se  immediately 
and  dramatically  decreased  after  the 
discipltoe  of  the  antidumptog  order  was 
put  into  effect.  Id.  Furthermore,  the 
domestic  interested  parties  indicate 
that,  at  least  for  some  companies,  the 
dumping  margins  have  conttouously 
existed  at  levels  above  de  minimis  since 
the  issuance  of  the  order.  Id. 

Domestic  interested  parties'  argument 
concerning  the  import  volumes  of  the 
subject  merchandise  are  supported  by 
the  data  in  both  U.S.  Census  Bureau 
IM146  reports  ("IM146")  and  U.S. 
Intemational  Trade  Commission 
toteraclive  Tariff  and  Trade  Data  Web 
("ITC  Data  Web").  A  year  before  the 
issuance  of  antidumptog  order.  1983, 
the  import  volume  of  the  subject 
merchandise  was  118.510  metric  tons. 
In  the  year  of  the  order,  in  1984,  the 
import  volume  fell  to  3,250  metric 
tons — a  drop  of  more  than  97  percent. 
From  1985  to  1994.  although  the 
volumes  of  import  of  the  subject 
merchandise  varied  widely,-*  the  average 
import  volume  of  the  subject 
merchandise  was  9,191  metric  tons, 
which  is  less  than  8  percent  of  the  pre- 
order  volume.  ' 

As  the  Stmset  Policy  Bulletto  notes, 
the  continued  existence  of  dumping 
margins  with  the  discipline  of  an  order 
in  place  is  highly  todicative  of  the 
likelihood  that  dumping  would 


continue  or  recur  if  the  discipline  is 
removed.  (See  the  Simset  Policy 
Bulletin,  63  FR  at  18872.  the  SAA  at 
890,  and  the  House  Report  at  63-64.) 
The  Department  has  issued  five  final 
results  of  administrative  reviews  with 
respect  to  the  antidumptog  order  under 
consideration.  Also,  the  Department 
currently  is  conducting  an 
administrative  review  and  has  issued  its 
preliminary  results.*  Except  in  one 
review,  in  which  the  Department  did 
not  find  any  dumping  by  the  companies 
reviewed,  the  Department  found  the 
dumping  margms  above  the  de  minimis 
level  to  all  other  reviews.  As  a  result, 
we  find  that,  since  the  issuance  of  the 
antidumping  duty  order,  dumping  of 
steel  pipes  from  'Taiwan  has  continued 
at  margins  above  the  de  mtoimis  level. 

to  conclusion,  inasmuch  as  the 
respondent  toterested  parties  waived 
their  right  to  participate  to  this  review, 
import  volumes  of  the  subject 
merchandise  have  declined  significantly 
after  the  imposition  of  the  order,  and 
dumping  of  the  subject  merchandise 
conttoued  at  margins  above  de  minimis. 
we  find  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping. 

Magnitude  of  the  Margin 

to  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  ftoal 
determtoation  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  teased  on  the  all-others  rate  from 
the  investigation.  (See  section  II.B.l  of 
the  Sunset  Polic>'  Bulletin.)  Exceptions 
to  this  policy  include  the  use  of  a  more 
recently  calculated  margin,  where 
appropriate,  and  consideration  of  duty 
absorption  determinations.  (See  sections 
n.B.2  and  3  of  the  Sunset  Policy 
Bulletin.) 

The  Department,  in  its  notice  of  the 
antidumping  duty  order  on  steel  pipes 
from  Taiwan,  established  both 
company-specific  and  all-others 
weighted-average  dumping  margins  (49 
FR  19369,  May  7, 1984).''  We  note  that, 
to  date,  the  Department  has  not  issued 
any  duty  absorption  findings  to  this 
case. 

The  domestic  interested  parties  urge 
the  Department  to  ftod  that  the  dumptog 


*  See  Extension  of  Time  Uinlt  for  Final  Results  of 
Five- Year  Reviews.  64  FR  48579  (Seplember  7. 
19«). 


•  In  19S6.  the  import  volume  of  the  subject 
merchandise  was  46.027  metric  Inns  (about  40 
pert»ot  of  pi«-ordcr  volumel.  In  1993.  however,  the 
volume  of  the  subfect  merchandise  dropped  to  zero. 
See.  IM146  reports  and  ITC  Data  Web 


^  See  footnote  1  above. 

°  See  Certain  Qrcular  Welded  Cnbon  Steel  Pipes 
and  Tubes  From  Taiwan;  Antidumpmg  Duty  Order, 
49  FR  19369  (May  7. 1964). 
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margins  likely  to  prevail  if  the  order  is 
revoked  should  be  those  from  the 
original  investigation.  (See  the  domestic 
interested  parties'  June  2,  1999 
substantive  response.)  We  agree  with 
the  domestic  interested  parties.  Absent 
argument  and  evidence  to  the  contrary, 
we  find  that  the  margins  calculated  in 
the  original  investigation  are  probative 
of  the  behavior  of  Taiwanese  producers/ 
exporters  of  the  subject  merchandise  if 
the  order  were  revoked  because  the 
margins  from  the  original  investigation 
are  the  only  ones  that  reflect  their 
behavior  absent  the  discipline  of  the 
order.  Therefore,  the  Department  will 
report  to  the  Commission  the  company- 
specific  and  all-others  margins  reported 
in  the  Final  Results  of  Review  section  of 
this  notice. 

Final  KesiUts  of  Review 

Based  on  the  above  analysis,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  margins  listed  below: 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


Manufacturer/exporter 

Margin 
(percent) 

Kao  Hsing  Ctiang  

Tai  Feng  _„„ 

Yieh  Hsing  ^^    „ 

Ail-olhers „ 

9.7 

'43.7 

38.5 

97 

'  Tai  Feng  Industries  supposedly  Y»ent  out  of 
business  in  November  1983  Sea.  Circular 
WeWed  Carbon  Steel  Pipes  and  Tubes  From 
Tarwan;  Final  Results  ot  Administrative  He- 
view  of  Antidumptng  Duty  Order,  51  FR  43946 
(December  5,  1986).  However,  in  response  to 
tne  Department's  request,  the  Economic  Drvi- 
sion  of  the  Taipei  Economic  and  Cultural  Rep- 
resentative Office  in  the  United  Stales  indi- 
cated ttiai  It  cannot  acquire  dear  information 
regarding  Tai  Feng  Industries. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regtilations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
.<ianc:tionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c).  752.  and  777(i)(l)  of  the  Act 

Dated:  November  29.  1999. 
Ridiutl  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administratwn. 

IFR  Doc.  99-31432  Filed  12-2-99;  8:45  ami 
BUJNO  COOE  3S10-OS-P 


tA-549-502] 

Notice  of  Extension  of  Time  Limit  tor 
Antidumping  Duty  Administrative 
Review  of  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand. 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce 

EFFECTIVE  DATE:  December  3,  1999. 

SUMMARY:  The  Department  of  Conunerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  the  antidumping  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand,  covering  the  period 
March  1. 1998  through  February  28. 
1999. 

FOR  FURTHER  If^FORMATXM  COMTACT: 

Javier  Barrientos.  AD/CVD  Enforcement 
Office  7.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC.  20230.  telephone  (202) 
482-2243. 

SUPPLEMENTARY  MFORHATION:  Under 

section  751(a)(3)(A)  of  the  Tariff  Act,  as 
amended  (the  Act),  the  Department  may 
extend  the  deadline  for  completion  of 
an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  365  days.  In  the 
instant  case,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  See  Memorandum 
from  Joseph  A.  Spetrini  to  Robert  S. 
LaRussa  (November  19,  1999). 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
is  extending  the  time  limit  for  the 
preliminary  results  until  March  30. 
2000. 

Dated:  November  22. 1999. 
Jonpb  A.  SpelTini, 

Deputy  Assistant  Secretary.  Enjorcement 
Group  UI. 

IFR  Dor.  99-31413  Filed  12-2-99:  8:45  ami 
BIUING  COOE  SSIO-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-489-501) 

Rnal  Results  of  Expedited  Sunset 
Review:  Certain  Welded  Cart>on  Steel 
Pipes  and  Tubes  From  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
Expedited  Sunset  Review:  Certain 
welded  carbon  steel  pipes  and  tubes 
from  Turkey. 

summary:  On  May  3, 1999,  the 
Department  of  Commerce  ("the 
Department ")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on  - 
certain  welded  carbon  steel  pipes  and 
tubes  from  Turkey  (64  ITl  23596) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1 930,  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  substantive  comments 
filed  on  behalf  of  domestic  interested 
parties  and  inadequate  response  (in  this 
case,  no  response)  from  respondent 
interested  parties,  the  Department 
determined  to  conduct  an  expedited 
review.  As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidimiping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
diunping  at  the  levels  indicated  in  the 
Final  Results  of  Review  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner.  Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230: 
telephone:  (202)  482-1930  or  (202)  482- 
1560.  respectively. 
EFFECTIVE  OATE:  December  3.  1999. 
Statute  and  RegulaUons 

This  review  was  conducted  pursuxnt 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20. 1998)  {"Sunset 
Regulations"),  and  19  C.F.R.  Part 
351(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
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(April  16,  1998)  {"Sunset  Policy 
Bulletin"). 

Scope 

The  products  covered  by  this  order 
include  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  with  an  outside  diameter  of 
0.372  inches  or  more,  but  not  more  than 
16  inches  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  galvanized,  or  painted)  or 
end  finish  (plain  end,  beveled  end. 
threaded,  or  threaded  and  coupled). 
These  pipes  and  tubes  are  generally 
known  as  standard  pipe,  though  they 
may  also  be  called  structural  or 
mechanical  tubing  in  certain 
applications.  Standard  pipes  and  tubes 
are  intended  for  the  low-pressure 
conveyance  of  water  steam,  natural  gas, 
air  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air- 
conditioner  units,  automatic  sprinkler 
svstems,  and  other  related  uses. 
Standard  pipe  may  also  be  used  for  light 


load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protections  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing  or  those  types  or 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  All 
carbon-steel  pipes  and  tubes  within  the 
physical  description  outline  above  are 
included  in  the  scope  of  this  order, 
except  for  line  pipe,  oil-country  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  cx)nduit. 
The  subject  merchandise  was 
classifiable  under  items  610.3231. 
610.3234,  610.3241,  610.3242.  610.3243. 
and  610.3252.  610.3254.  610.3256. 
610.3258.  610.4925  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA");  currently,  it  is 
classifiable  under  item  numbers 
7306.30.1000.  7306.30.5025. 


7306.30.5032.  and  7306.30.5040. 
7306.30.5055.  7306.30.5805  and 
7306.30.5090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  TSUSA  and 
HTSUS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  remains  dispositive. 

History  of  the  Order 

In  the  original  investigation,  covering 
the  period  February  1 . 1 985,  through 
July  31.  1986  (51  FR  13044.  April  7. 
1986).  the  Department  determined  a 
margin  of  1 .26  percent  for  Borusan 
Ithicat  ve  Dagitim  ("Boru.san  "):  23.12 
percent  for  Mannesmann-Sumerbank 
Boru  Industrisi  ("Mannesmann  ")  and 
Erkboru  Profil  Sanayi  ve  Ticaiet 
("Erkboru"):  and  14.17  percent  for  "all 
others." 

There  have  been  six  administrative 
reviews  for  the  subject  antidumping 
duty  order.  A  summary  of  these  reviews 
follows: 


Review 

Citation 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

3  Jan  1986-30  Apnl  1987 

53  FR  39632  (October  11.  1988). 

1  May  1987-30  April  1988 - 

1  May  1988-30  April  1989 

1  May  1993-30  Apnl  1994  _.... 

1  May  1994-30  April  1995 

57  FR  54046  (f^ovember  16.  1992). 

56  FR  23864  (May  24.  1991) 

62  FR  51629  (October  2.  1997) 

62  FR  62758  (November  25.  1997)  Amended 

61  FR  69067  (December  31 .  1996) 

1  May  1996-30  April  1997 

62  FR  16547  (April  7.  1997)  Amended. 

62  FR  27013  (May  16,  1997)  Amended 

63  FR  35190  (June  29.  1998) 

In  addition  to  the  companies  subject  in 
the  original  investigation,  the 
Department  has  investigated  and/or 
reviewed  imports  from  producers/ 
exporters  Borusan  Holding  A.S.. 
Borusan  Gemlik  Boru  Tesisleri  A.S.. 
Borusan  Boru  Sanayii  AS..  Istikbal 
Ticaret  AS..  Borusan  Ihracat  Ithalat  ve 
Dagitim  AS.,  and  Tubeco  Pipe  and  Steel 
Corporation  (collectively,  the  "Borusan 
Group");  Yucelboru  Ihracat,  Ithalat  ve 
Pazarlama  A.S.  ("Yucel  Boru");  and 
Erbosan  Erviyas  Boru  Sanayii  ve  Ticaret 
A.S.  ("Erbosan").  To  date,  the 
Department  has  not  issued  a  duty 
absorption  determination  in  this  case. 

Background 

On  May  3, 1999,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  lubes 
from  Turkey  (64  FR  23596),  pursuant  to 
section  751(c)  of  the  Act.  The 
Department  received  a  notic-e  of  intent 
to  participate  on  behalf  of  Allied  Tube 
and  Conduit  Corp.,  Sawhill  Tubular 
Division — ^Amoco,  Inc.,  Centur>'  Tube, 
IPSCO  Tubular  Inc.,  LTV  Steel  Tubular 


Products.  Maverick  Tube  Corporation. 
Sharon  Tube  Company.  Western  Tube 
and  Conduit,  and  Wheatland  Tube 
Company  (collectively  "domestic 
interested  parties")  on  May  18. 1999. 
within  the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  The  domestic  interested 
parties  claimed  interested  party  status 
under  19  U.S.C.  1677(9)(C)  as  U.S. 
producers  of  welded  carbon  steel  pipes 
and  tubes.  We  received  a  complete 
substantive  response  from  the  domestic 
interested  parties  on  June  2. 1999. 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C).  the  Department 
determined  to  conduct  an  expedited. 
1 20-day  review  of  this  order. 

In  accordance  with  751(c)(5)(C)(v)  of 
the  Act,  the  Department  may  treat  a 
review  as  extraordinarily  complic:ated  if 
it  is  a  review  of  a  transition  order  (i.e., 
an  order  in  effect  on  January  1, 1995). 
On  September  7. 1999.  the  Department 


determined  that  the  sunset  review  of  the 
antidumping  order  on  welded  carbon 
steel  pipes  and  tubes  from  Turkey  is 
extraordinarily  complicated  and. 
therefore,  the  Department  extended  the 
time  limit  for  completion  of  the  final 
results  of  this  review  until  not  later  than 
November  29.  1999.  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.i 

Determination 

In  actxirdance  with  section  751(c)(1) 
of  the  Act.  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  duty  order,  and 


'  Smf  Extr-nsion  of  Timf  Limit  tor  Final  Rf^uUs  of 
Fiw-  I'ear  ffpnew-s.  64  FR  4857«  (September  7. 
19991. 
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shall  provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below. 
Additionally,  the  domestic  interested 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
( "URAA").  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994).  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994).  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues,, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  [see 
section  n.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  n.A.3). 

In  addition  to  consideration  of  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  their  substantive  response,  the 
domestic  interested  parties  argue  that 
revocation  of  the  subject  order  would 
result  in  the  resumption  of  sales  at  less- 
than-fair  value  by  margins  equivalent  to 
or  greater  than  those  found  in  the 
original  investigation  (see  June  2, 1999, 


Substantive  Response  of  domestic 
interested  parties  at  3).  With  respect  to 
whether  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  the  domestic 
interested  parties  assert  only  that 
margins  continue  to  exist  and.  in  some 
reviews,  have  increased  since  the 
original  investigation.  Id.  With  respect 
to  whether  import  volumes  for  the 
subject  merchandise  declined 
significantly,  the  domestic  interested 
parties  note  that  1998  imports  amounted 
to  only  7,400  tons  (75  million  kg), 
nearly  a  quarter  of  1985  (the  year  prior 
to  the  subject  order)  figures.  Id. 

As  discussed  in  section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  Dumping 
margins  above  de  minimis  have  existed 
throughout  the  life  of  the  order,  and 
continue  to  exist,  for  shipments  of 
subject  merchandise  from  some  Turkish 
producers/exporters  investigated  by  the 
Department. 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  considered  the 
volume  of  imports  before  and  after  the 
issuance  of  the  1986  order.  The  statistics 
on  imports  of  the  subject  merchandise 
cited  by  the  domestic  interested  parties 
and  those  examined  by  the  Department 
(U.S.  Census  Bureau  IM146  reports), 
show  that  Turkish  producers/exporters 
continued  to  export  after  the  order  was 
issued,  and  peaked  at  approximately  42 
million  kilograms  in  1987.  and  1994. 
From  1988  through  1998,  imports 
averaged  approximately  15  million 
kilograms,  less  than  half  of  pre-order 
volumes. 

Based  on  this  analysis,  the 
Department  finds  that  the  existence  of 
dumping  margins  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Given  that  dumping  has 
continued  at  levels  above  de  minimis 
after  the  issuance  of  the  order,  import 
volumes  for  subject  merchandise 
significantly  declined,  respondent 
interested  parties  have  waived  their 
right  to  participate  in  this  review  before 
the  Department,  and  absent  argument 
and  evidence  to  the  contrary,  tiie 
Department  determines  that  dumping  is 
likely  to  continue  if  the  order  were 
revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 


determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
imtil  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation  (see  section  Il.B.l 
of  the  Sunset  Policy  Bulletin). 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations  (see  Elections  U.B.2  and  3 
of  the  Sunset  Policy  Bulletin). 

In  their  substantive  response,  the 
domestic  interested  parties  argue  that 
both  the  overall  decrease  in  imports 
from  Turkey  into  the  United  States  and 
continuing  presence  of  even  higher 
dumping  margins  than  those  foiind  in 
the  original  investigation  indicate  a 
strong  likelihood  of  continuation  of 
dumping  should  the  order  be  revoked. 
Accordingly,  the  domestic  interested 
parties  assert  that  the  Department 
should  find  the  magnitude  of  the  margin 
of  dumping  likely  to  prevail  to  be  the 
margins  found  for  Turkish  producers/ 
exporters  in  the  original  investigation 
(see  June  2,  1999,  Substantive  Response 
of  domestic  interested  parties  at  3). 

The  Department  agrees  with  the 
domestic  interested  parties'  suggestion 
that  the  Department  should  report  to  the 
Commission  the  margins  from  the 
original  investigation.  These  margins  are 
the  only  margins  that  reflect  the 
behavior  of  exporters  absent  the 
discipline  of  the  order.  Absent  argument 
or  evidence  to  the  contrary,  the 
Department  sees  no  reason  to  change  its 
usual  practice  of  selecting  the  margins 
from  the  original  investigation.  We  will 
report  to  the  Commission  the  margins 
contained  in  the  Final  Results  of  Review 
section  of  this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Producer/exporter 


Margin 
(percent) 


Bonjsan  Ithical  ve  Dagitim  

1.28 

Efkboru  Profil  Sanayi  ve  Ttcaret 

23.12 

Mannesmann-Summerbank 

Boru  Industrisi  „ 

23.12 

All  ottiets „ 

14.74 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ["APO"] 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
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with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Daled:  November  9. 1999. 
Richard  W,  MorelaDd. 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  99-31421  Filed  12-2-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-502] 

Final  Results  of  Expedited  Sunset 
Review:  Certain  Welded  Cartmn  Steel 
Pipes  and  Tubes  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  Sunset  Re\iew:  Certain 
welded  carbon  steel  pipes  and  tubes 
from  India. 

SUMMARY:  On  May  3,  1999,  the 
Department  of  Commerce  ("the 
Elepartment")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
certain  welded  carbon  steel  pipes  and 
tubes  from  India  (64  FR  23596)  pursuant 
to  section  751(c)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act").  On  the 
basis  of  a  notice  of  intent  to  participate 
and  substantive  comments  filed  on 
behalf  of  domestic  interested  parties  and 
inadequate  response  (in  this  case,  no 
response)  ftom  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 


duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration,  U.S.  Oepartmeni  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  462-1698  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  December  3, 1999, 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20.  1998)  ("Sunset 
Regulations'X  and  19  C.F.R.  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  V'Sunset  Policy 
Bulletin"). 

Scope 

The  products  covered  by  this  order 
include  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  with  an  outside  diameter  of 
0.372  inches  or  more,  but  not  more  than 
16  inches  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  galvanized,  or  painted)  or 
end  finish  (plain  end,  beveled  end. 
threaded,  or  threaded  and  coupled). 
These  pipes  and  tubes  are  generally 
knoum  as  standard  pipe,  though  they 
may  also  be  called  structural  or 
mechanical  tubing  in  certain 
applications.  Standard  pipes  and  tubes 


are  intended  for  the  low-pressure 
conveyance  of  water,  steam,  natural  gas. 
air  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air- 
conditioner  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protections  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing  or  those  types  or 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  All 
carbon-steel  pipes  and  tubes  within  the 
physical  description  outline  above  are 
included  in  the  scope  of  this  order, 
except  for  line  pipe,  oil-country  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 
The  subject  merchandise  was 
classifiable  under  items  610.3231, 
610.3234,  610.3241,  610.3242.  610  3243. 
610.3252.  610.3254.  610.3256.  610.3258. 
and  610.4925  of  the  Tariff  Schedules  of 
the  United  States  Annotated 
("TSUSA");  currently,  it  is  classifiable 
under  item  numbers  7306.30.1000. 
7306.30.5025.  7306.30.5032. 
7306.30.5040.  7306  30.5055. 
7306.30.5805.  and  7306  30.5090  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
TSUSA  and  HTSUS  item  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description 
remains  dispositive. 

History  of  the  Ortler 

In  the  final  determination  of  the 
original  investigation,  covering  the 
perird  February  1. 1985.  through  July 
31.  i985  (51  FR  9089.  March  17.  1986). 
the  Department  determined  a  margin  of 
7.08  percent  for  Tata  Iron  &  Steel  Co.. 
Ltd.  ("TISCO").  and  "all  others." ' 

There  have  been  six  administrative 
reviews  for  the  subject  antidumping 
duty  order.  A  summary  of  these  reviews 
follows: 


Period  o(  Review  ("POR") 

Citation 

1  May  1987—30  April  1988  .'. -... 

1  May  1988— 30  April  1969  _ - 

1  May  1990—30  April  1991      _. 

56  FR  64753  (December  12.  1991) 

56  FR  64753  (December  12,  1991) 

57  FR  54360  (November  18,  1992) 

1  May  1995— 30  April  1996  

1  May  1996—30  April  1997  „ 

1  May  1997—30  AprK  1998  - - 

62  FR  47632  (September  10.  1997) 

62  FR  63070  (November  26.  1997)  Amended 

63  FR  32825  (June  16.  1998) 

63  FR  39269  (July  22,  1998)  Amended 

63  FR  66120  (December  1,  1998)  Amended 

64  FR  23821  (May  4,  1999) 

>  Two  of  the  three  companies  investignted .  Zenith 
Steel  Pipes  and  Industrios  Ltd.  and  Guiarat  Steel 


Tubes  Ltd.,  were  excluded  Eroni  the  final  affirmative 


determination,  since  the  Department  found  no  sales 
at  less  than  fair  value. 
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In  addition  to  the  companies  subject  to 
the  original  investigation,  the 
Department  has  investigated  and/or 
reviewed  imports  from  producers/ 
exporters  Jindal  Pipes  Ltd.  ("Jindal"). 
Rajinder  Pipes  Ltd.  ( "Rajinder")  and 
Rajinder  Steel  Ltd.  (collectively  'RSL"). 
and  Lloyd's  Metals  &  Engineers 
("Uoyds"). 

To  date,  the  Department  has  not 
issued  a  duty-absorption  determination 
in  this  case. 

Background 

On  May  3, 1999.  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  welded 
carbon  steel  pipes  and  tubes  from  India 
(64  FR  23596),  pursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  notice  of  intent  to  participate 
on  behalf  of  Allied  Tube  and  Conduit 
Corp..  Sawhill  Tubular  Division — 
Amoco.  Century  Tube.  IPSCO  Tubular 
Inc..  LTV  Steel  Tubular  Products. 
Maverick  Tube  Corporation,  Sharon 
Tube  Company,  Western  Tube  and 
Conduit,  and  Wheatland  Tube  Company 
(collectively  "domestic  interested 
parties")  on  May  18. 1999.  within  the 
deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  The  domestic  interested 
parties  claimed  interested-party  status 
under  section  771(9)(C)  of  the  Act  as 
U.S.  producers  of  certain  welded  carbon 
steel  pipes  and  tubes.  We  received  a 
complete  substantive  response  from  the 
domestic  interested  parties  on  June  2, 
1999.  within  the  30-day  deadline 
specified  in  the  Sunset  Regulations 
under  section  351.218(d)(3)(i).  We  did 
not  receive  a  substantive  response  from 
any  respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.21B(e)(l)(ii)(C).  the  Department 
determined  to  conduct  an  expedited. 
120-day  review  of  this  order. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1. 1995).  On 
September  7, 1999.  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  duty  order  on  circular 
welded  carbon  steel  pipes  and  tubes 
from  India  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 
November  29.  1999.  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.- 


-  See  Extension  of  Time  Limit  for  Final  Heaultg  of 
Flm-Year  Hniem.  64  FR  «5r9  (Seplemlier  7, 
IW9). 


Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
Section  752(c)  of  the  Act  provides  that, 
in  making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  duty  order,  and  it 
shall  provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinatiotis 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below. 
Additionally,  the  domestic  interested 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA  "),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report.  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidimiping  duty  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  (a)  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 

In  addition  to  considering  the 
giudance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 


revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  their  substantive  response,  the 
domestic  interested  parties  argue  that 
revocation  of  the  subject  order  would 
result  in  the  resiunption  of  sales  at  less 
than  fair  value  by  margins  equivalent  to 
those  found  in  the  original  investigation 
[see  June  2,  1999,  Substantive  Response 
of  domestic  interested  parties  at  3).  With 
respect  to  whether  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  the  domestic 
interested  parties  assert  that  margins 
have  increased  since  the  original 
investigation.  For  example,  domestic 
interested  parties  note  tne  dumping 
margins  for  two  investigated  companies, 
Tisco  and  Rajinder,  increased  to  87.39 
percent.  Id. 

With  respect  to  import  volumes,  the 
domestic  interested  parties  assert  that 
import  volumes  for  the  subject 
merchandise  declined  significantly, 
noting  that  1998  imports  amounted  to 
12.000  tons,  or  nearly  a  SO-percent  drop 
from  the  22,000  tons  imported  in  1985 
(the  year  prior  to  the  subject  order).  Id. 
In  their  substantive  response,  the 
domestic  interested  parties  argue  that 
both  the  overall  decrease  in  imports 
from  India  into  the  United  States  and 
continuing  presence  of  even  higher 
dumping  margins  than  those  found  in 
the  original  investigation  indicate  a 
strong  likelihood  of  continuation  of 
dumping  should  the  order  be 
terminated. 

As  discussed  in  section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890. 
and  the  House  Report  at  63-64.  if 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  Dumping 
margins  above  de  minimis  have  existed 
throughout  the  life  of  the  order,  and 
continue  to  exist,  for  shipments  of 
subject  merchandise  from  all  Indian 
producers/exporters  investigated  other 
than  those  excluded  firora  this  order. 

Consistent  with  section  752(c)  of  the 
Act,  we  considered  the  volume  of 
imports  before  and  after  the  issuance  of 
the  order  in  1986.  The  statistics  on 
imports  of  the  subject  merchandise  cited 
by  the"  domestic  interested  parties  and 
those  we  examined  show  that  Indian 
producers/exporters  continued  to  export 
after  the  order  was  issued,  although  not 
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at  pre-order  levels.  According  to  U.S. 
Census  Bureau  IM146  reports,  in  1985, 
the  year  prior  to  the  order, 
approximately  20  million  kilograms  of 
subject  merchandise  were  imported  into 
the  United  States.  Although  imports 
peaked  in  1988.  average  imports 
declined  to  approximately  7.5  million 
kilograms  over  the  next  ten  years,  which 
is  almost  50  percent  of  pre-order  levels. 

Based  on  tnis  analysis,  the 
Department  finds  that  the  existence  of 
dumping  margins  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Given  that  dumping  has 
continued  at  levels  above  de  minimis 
after  the  issuance  of  the  order,  average 
imports  of  subject  merchandise  declined 
after  the  issuance  of  the  order, 
respondent  interested  parties  have 
waived  their  right  to  participate  in  this 
review  before  the  Department,  and 
absent  argument  and  evidence  to  the 
contrary,  the  Department  determines 
that  dumping  is  likely  to  continue  if  the 
order  were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others  "  rate 
from  the  investigation  (see  section  n.B.l 
of  the  Sunset  Policy  Bulletin). 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty-ab.sorption 
determinations  [see  sections  II. B. 2  and  3 
of  the  Sunset  Policy  Bulletin). 

In  their  substantive  response,  the 
domestic  interested  parties,  based  on 
their  argument  that  dumping  is  likely  to 
continue  should  the  order  be 
terminated,  urge  the  Department  to  find 
that  the  magnitudes  of  the  margins 
likely  to  prevail  are  identical  to  the 
margins  found  for  Indian  producers/ 
exporters  in  the  original  investigation  , 
(see  June  2. 1999,  Substantive  Response 
of  domestic  interested  parties  at  3). 

We  agreed  with  the  domestic 
interested  parties'  assertion  that  we 
should  report  to  the  Commission  the 
margins  from  the  original  investigation. 
These  margins  reflect  the  behavior  of 
exporters  without  the  discipline  of  the 
order  in  place.  Absent  argument,  or 
evidence  to  the  contrary,  we  see  no 
reason  to  change  our  usual  practice. 
Therefore,  the  Department,  consistent 


with  the  SAA  at  890  and  the  House 
Report  at  64,  will  report  to  the 
Commission  the  margins  from  the 
original  investigation  as  contained  in 
this  Final  Results  of  Review  section  of 
this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margin  listed  below: 


Producer/exponer 


Margin 
(pen:ent) 


Tata  Iron  and  Steel  Company, 

Ltd 

All  ott>ef5 » _„..„..„... 


7.08 
7.06 


This  notice  serves  as  the  only 
reminder  to  parties  subject  lo 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietar>'  information 
disclosed  under  APO  in  accordance 
with  19  C.F.R.  351 .305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  \iolation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752.  and  777(i)(l)  of  the  Act. 

[}aled:  .November  29.  1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  99-.11423  Filed  12-2-99;  8:45  urn] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Closed  Meeting  of  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC) 

AGENCY:  hiteragency  Trade 
Administration.  Commerce. 
action:  Notice. 

SUMMARY:  The  APAC  will  have  a  closed 
meeting  on  December  16. 1999  at  a 
location  to  be  aiuiounced  to  discuss 
U.S. -made  automotive  parts  sales  in 
lapanese  and  other  Asian  markets. 
DATES:  December  16.  1999. 
TOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck.  U.S.  Department  of 
Commerce.  Room  4036.  Washington, 
DC.  20230,  telephone:  202-482-1418. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Automotive  Parts  Advisorv  Committee 


(the  "Committee")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Pub 
L.  105-261).  The  Committee;  (1|  reports 
lo  the  Secretar}'  of  Conunerce  on 
barriers  to  sales  of  US-made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (2) 
reviews  and  considers  data  collected  on 
sales  of  U.S. -made  auto  parts  and 
accessories  in  Japanese  and  .\sian 
markets;  (3)  advises  the  Secretary  of 
Commerce  during  consultants  with 
other  Governments  on  issues  concerning 
sales  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets;  and 
(4)  assists  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  auto  parts  and  accessories  lo 
lapanese  markets,  and  otherwise 
provide  assistance  and  direction  to  the 
Secretar>*  of  Commerce  in  carrying  out 
the  intent  of  that  section;  and  (5)  assists 
the  Secrelar\'  of  Commerce  in  reporting 
to  Congress  by  submitting  an  atmual 
written  report  to  the  Secretary  on  the 
sale  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
pursuant  to  its  authorizing  legislation 
At  the  meeting,  committee  members 
will  discuss  specific  trade  and  sales 
expansion  programs  related  to 
automotive  parts  trade  policy  between 
the  United  States  and  Japan  and  other 
Asian  markets. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel  formally 
determined  on  November  29, 1999, 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  December  16  meeting  of  the 
Committee  and  of  any  subcommittee 
thereof,  dealing  with  privileged  or 
confidential  commercial  information 
may  be  exempt  from  the  provisions  of 
the  Act  relating  to  open  meeting  and 
public  participation  therein  because 
these  items  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C 
552b  (c)(4)  and  (9)(B).  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020.  Main 
Commerce. 

Dated:  Deceinl)er  1.  1999. 
Henry  P.  Minsco. 

Director.  Office  of  Automotive  Affairs. 
IFR  Doc.  99-31493  Filed  12-2-99;  8:45  ami 
BUJNQ  CODE  391 0-OR-I> 
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DEPARTMEffT  OF  COMMERCE 

National  Oceantc  and  Atmospheric 
Administration 


[1.0.1126990] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  Nationai  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnOM:  Notice  of  public  meeting. 

SUMMAHy:  The  Gulf  of  Mexico  Fishery 
Management  Couocil  (Council)  will 
convene  public  meetings  of  the  Ad  Hoc 
Charter  Vessel/ Headboat  Advisory  Panel 
(AP)  and  Standing  Scientific  and 
Statistical  Committee  (SSC). 
DATES:  The  AP  meeting  is  scheduled  to 
begin  at  8:00  a.m.  on  January  4.  2000 
and  will  conclude  by  3:00  p.m.  The  SSC 
meeting  is  scheduled  to  begin  at  8:30 
a.m.  on  January  12.  2000  and  will 
conclude  by  12:00  noon. 
AOOflESSES:  The  AP  meeting  will  be 
held  at  the  at  the  New  Orleans  Airport 
Hilton  Hotel.  901  Airline  Highway. 
Kenner,  LA:  telephone:  504-469-5000. 
The  SSC  meeting  will  be  held  at  the 
Doubletree  Hotel,  300  Canal  Street,  New 
Orleans,  LA;  telephone:  504-581-1300. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  COtfTACT:  Mr. 
Wayne  Swingle,  Executive  Director; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
Council  is  considering  implementation 
of  a  temporary  moratorium  on  the 
issuance  of  charter  vessel/headboat 
permits  to  fish  the  exclusive  economic 
zone  (FEZ)  for  reef  fish  and  coastal 
migratory  pelagics  (mackerel)  fish.  A 
moratorium,  if  adopted,  would  provide 
a  basis  for  the  development  of  a  more 
comprehensive  effort  limitation  program 
for  this  segment  of  the  recreational 
fishery  that  could  provide  better  long- 
term  control  of  fishing  effort. 

The  moratorium  proposed  in  this 
amendment  considers  8  features:  1)  the 
duration  of  the  moratorium:  2)  initial 
eligibility  requirements  for  permit:  3)  a 
new  Gulf  permit  for  coastal  migratory 
pelagics  fisheries;  4)  permit  transfers 
during  the  moratorium;  5)  vessel  size  for 
permit  transfer:  6)  the  reissuance  of 
permits  not  renewed;  7)  an  appeal 
process;  and,  8)  vessel  reporting.  At 
present,  the  Council  has  suggested  as 
preferred  alternatives: 

Establish  a  3-year  moratorium; 


That  initial  eligibility  requirements  be 
all  persons  holding  permits  on 
September  16, 1999  are  eligible; 

Permit  transfers  during  the 
moratorium  be  allowed  between  (1) 
vessels  owned  by  the  permit  holder  and 
(2)  individuals  without  transfer  of  the 
vessel;  and. 

Reissuance  of  permits  not  renewed  (or 
permanently  revoked)  will  not  be 
reissued  by  NMFS  during  the 
moratorium. 

The  Council  did  not  select  preferred 
alternatives  for:  (1)  a  new  Gulf  permit 
for  coastal  migratory  pelagics  fisheries: 
(2)  vessel  size  restriction  on  permit 
transfers;  (3)  the  appeals  process  under 
moratoriimi:  or  (41  vessel  reporting 
requirements. 

The  Draft  Charter  Vessel/Headboat 
Permit  Moratorium  Amendment  will  be 
reviewed  by  the  Ad  Hoc  Charter  Vessel/ 
Headboat  AP  and  by  the  SSC  at  their 
respective  meetings,  times,  and  dates. 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
AP/SSC  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  AP/SSC  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Written  comments  will  be  accepted 
on  the  draft  amendment  if  received  by 
January  3,  2000.  A  copy  of  the  draft 
amendment  can  be  obtained  by  calling 
813-228-2815.  Copies  of  the  agenda  can 
be  obtained  by  calling  813-228-2815. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  28.  1999. 

Dated:  November  29. 1999. 
Bruce  C  Morebead. 
Acting  Director.  Office  of  Sustairtable 
Fisheries,  National  Marine  Fisheries  Senice. 
IFR  Doc.  09-31385  Filed  12-2-99;  8:45  am) 
BILUNO  COOE  »1»-»-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  112399B] 

Marine  Mammals;  File  No.  642-1536-00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

summary:  Notice  is  hereby  given  that 

Joseph  R.  Mobley,  Jr.,  Ph.D.,  Profassor 

Psychology,  University  of  Hawaii-West 

Oahu,  96-129  Ala  Ike,  Pearl  City, 

Hawaii  96782,  has  applied  in  due  form 

for  a  permit  to  take  several  species  of 

cetaceans  for  purposes  of  scientific 

research. 

DATES:  Written  or  telefaxed  comments 

must  be  received  on  or  before  January  3, 

2000. 

AOOflESSES:  The  application  and  related 

documents  are  available  for  review 

upon  written  request  or  by  appointment 

in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring.  MD  20910  (301/713- 
2289): 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4027);  and 

Protected  Species  Program  Manager, 
Pacific  Islands  Area  Office,  NMFS,  2570 
Dole  Street.  Room  106,  Honolulu.  HI 
96822-2941  (808/973-2935). 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division.  F/PRl. 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak.  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA:  16  U,S.C.  1361  et  seq.).  the 


Federal  Register/Vol.  64,  No.  232/Friday,  December  3,  1999/Notices 


67883 


Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA:  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222-226). 

The  appUcant  is  requesting 
authorization  to  harass  the  following 
species  of  cetaceans  aimually,  over  a 
five  year  period:  humpback  whales 
[Megaptera  novaeangliae),  during  aerial 
and  vessel  studies,  including  in-water 
work:  and  sperm  whales  [Physeter 
macrocephalus),  fin  whales 
{Balaenoptera  physalus),  spiimer 
dolphins  [Stenella  longirostris),  spotted 
dolphins  [Sienella  attenuata),  striped 
dolphins  [Stenella  coeruleoalba),  short- 
finned  pilot  whales  [Globicephala 
macrorbynchus),  bottlonose  dolphins 
[Tursiops  tnincatus).  melon-headed 
whales  [Peponocephala  electm),  rough- 
toothed  dolphins  {Steno  bredanensis), 
Blainville's  t)eaked  whales  {Mesoplodon 
densirosths).  Cuvier's  beaked  whales 
(Ziphius  cavirostris),  false  killer  whales 
[Pseudorca  crassidens],  Risso's  dolphins 
{Grampus  griseus),  pygmy  sperm  whales 
{Kogia  spp.).  and  dwarf  sperm  whales 
(Kogia  spp.).  during  aerial  surveys.  The 
research  will  be  carried  out  in  waters 
surrounding  all  of  the  major  Hawaiian 
Islands. 

In  compliance  with  the  National 
Envirotunental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  bom  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  November  26. 1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Sen'ice. 
(FR  Doc.  99-31384  Filed  12-2-99:  8:45  am] 
aiLLMO  COOE  35U>-2>-F 


CONGRESSIONAL  BUDGET  OFFICE 

Notica  of  Transmittal  of  Final 
Sequestration  Report  for  Rscal  Year 
2000  to  Congress  and  the  Office  of 
Managament  and  Budget 

Pursuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 


reports  that  it  has  submitted  its  Final 

Sequestration  Report  for  Fiscal  Year 

2000  to  the  House  of  Representatives, 

the  Senate,  and  the  Office  of 

Management  and  Budget. 

Dan  L.  Crippen, 

Director. 

[FR  Doc,  99-31277  Filed  12-2-99;  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  National 
Providers  of  Training  and  Technical 
Assistance  to  Corporation  lor  National 
and  Community  Sarvice  Programs 

agency:  Corporation  for  Nationai  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
announces  the  availability  of  funds  for 
organizations  selected  under  this  Notice 
to  provide  training  and  technical 
assistance  to  grantees  and  subgrantees 
supported  by  the  Corporation  in  fiscal 
years  2000  and  2001  and  up  to  two 
additional  years  depending  upon  need, 
quality  of  service  and  availability  of 
funds.  The  maximum  period  of  award  is 
three  years. 

Training  and  technical  assistance  will 
be  in  the  following  areas: 

1.  National  Service  Program 
Management  (up  to  $850,000). 

2.  Leadership  Development  (up  to 
$425,000). 

3.  Training  Design  and  Materials 
Development  (up  to  $250,000). 

4.  Evaluation  (up  to  $1,000,000). 

5.  Increasing  Participation  of  Persons 
with  Disabilities  in  National  Service  (up 
to  $500,000). 

The  award  amounts  are  approximate 
and  for  the  first  year  only  and  may 
change  depending  upon  the  availability 
of  appropriations  and  the  nature  and 
scope  of  actirities  to  be  supported.  An 
organization  may  apply  to  proride 
services  in  more  than  one  category.  A 
separate  application  is  needed  for  each 
service  category  listed  above. 

Note:  This  is  a  notice  for  selection  of 
organizations  to  provide  training  and 
technical  assistance-  This  is  not  a  notice  for 
program  grant  proposals 

DATES:  Proposals  must  be  received  by 
the  Corporation  by  3:00  p.m.  Eastern 
time  on  January  18,  2000. 
AOOflESSES:  Submit  proposals  to  the 
Corporation  for  National  and 
Commtmitv  Service,  1201  New  York 
Avenue.  NW,  Washington,  DC  20525, 
Attention:  Cathy  Harrison,  Room  9810. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ekstrom  or  Margie  Legowski  at  the 
Corporation  for  National  and 
Ck)mmunity  Service,  telephone  (202) 
606-5000,  ext.  414,  T.D.D,  (202)  565- 
2799.  This  Notice  is  available  on  the 
Corporation's  web  site,  http:// 
vrww.nationalser\ice.org/research. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Corporation  for  National  and 
Community  Service  was  established  in 
1993  to  engage  Americans  of  all  ages 
and  backgrounds  in  service  to  their 
communities.  The  Corporation's 
national  and  community  service 
programs  provide  opportimities  for 
participants  to  serve  full-time  and  pan- 
time,  with  or  without  stipend,  as 
individuals  or  as  part  of  a  team. 
AmeriCorps'State.  National.  VISTA, 
and  National  Civilian  Community  Corps 
programs  engage  thousands  of 
Americans  on  a  full,  or  part-time  basis, 
at  over  1 ,000  locations  to  help 
communities  meet  their  toughest 
challenges.  Learn  and  Serve  America 
integrates  service  into  the  academic  life 
or  experiences  of  nearly  one  million 
youth  from  kindergarten  through  higher 
education  in  all  50  states.  The  National 
Senior  Service  Corps  utilizes  the  skills, 
talents  and  experience  of  over  500.000 
older  Americans  to  help  make 
communities  stronger,  safer,  healthier 
and  smarter. 

AmeriCorps'State  and 
AmeriCorps'National  programs,  which 
involve  over  40,000  Americans  each 
year  in  results-driven  community 
service,  are  grant  programs  managed  by: 
(1)  State  commissions  that  select  and 
oversee  programs  operated  by  local 
organizations;  (2)  national  non-profit 
organizations  that  act  as  parent 
organizations  for  operating  sites  across 
the  country;  (3)  Indian  tribes:  or  (4)  U.S. 
Territories.  Learn  and  Seri'e  America 
grants  provide  service-learning 
opportunities  for  youth  through  grants 
to  state  education  agencies,  commimity- 
based  organizations,  and  higher 
education  institutions  and 
organizations.  The  National  Senior 
Service  Corps  operates  through  grants  to 
nearly  1.300  local  organizations  for  the 
Retired  and  Senior  Volunteer  (RSVP). 
Foster  Grandparent  (FGPl  and  Senior 
Companion  (SCP)  programs  to  provide 
service  to  their  conununiUes.  For 
additional  information  on  the  national 
service  programs  supported  by  the 
Corporation,  go  to  http:// 
www.nationalservice.org- 

In  addition,  the  Corporation  supports 
the  AmeriCorps'VISTA  (Volunteers  in 
Service  to  America)  and 
AmeriCorps'NCCC  (National  Civilian 
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Community  Corps)  programs.  More  than 
6.000  AmeriCi)rps*VISTA  members 
develop  grassroots  programs,  mobilize 
resources  and  build  capacity  for  service 
across  the  nation.  AmeriCorps'NCCC 
provides  the  opportunitj'  for 
approximately  1.000  individuals 
between  the  ages  of  1 B  and  24  to 
participate  each  year  in  ten-month 
residential  programs  located  mainly  on 
inactive  nulitar>'  bases. 

See  "Glossary  of  Terms"  in  Section  VI 
for  additional  information. 

U.  EligibUity 

Public-sector  agencies,  non-profit 
organizations,  institutions  of  higher 
education.  Indian  tribes,  and  for-profit 
companies  are  eligible  to  apply. 
Pursuant  to  the  Lobbying  Disclosure  Act 
of  1995,  an  organization  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986,  26  U.S.C.  501(c)(4),  which 
engages  in  lobbying,  is  not  eligible  to 
apply.  Organizations  that  operate  or 
intend  to  operate  Corporation-supported 
programs  are  eligible. 

We  will  consider  proposals  from 
single  applicants,  applicants  in 
partnership  and  applicants  proposing 
other  approaches  to  meeting  the 
requirement  we  consider  to  be 
responsive  to  this  Notice. 

Organizations  may  apply  to  provide 
training  and  technical  assistance  in 
partnership  with  organizations  seeking 
other  Corporation  funds.  Based  on 
previous  training  and  technical 
assistance  competitions  and  our 
estimate  of  potential  applicants,  we 
expect  fewer  than  ten  applications  to  be 
submitted  in  each  area. 

til.  Period  of  Assistance  and  Other 
Conditions 

A.  Cooperative  Agreements 

Awards  made  under  this  Notice  will 
be  in  the  form  of  cooperative 
agreements.  Administration  of 
cooperative  agreements  is  controlled  by 
Corporation  regulations,  45  CFR  Part 
2541  (for  agreements  with  state  and 
local  government  agencies)  and  45  CFR 
Part  2543  (for  agreements  with 
institutions  of  higher  education,  non- 
profit organizations  and  other  non- 
governmental organizations).  The 
awardee  must  comply  with  reporting 
requirements,  including  submitting 
quarterly  financial  reports  and  quarterly 
progress  reports  linking  progress  on 
deliverables  to  expenditures. 

B.  Use  of  Materials 

To  ensure  that  materials  generated  for 
training  and  technical  assistance 
purposes  are  available  to  the  public  and 
readily  accessible  to  grantees  and  sub- 


grantees,  the  Corporation  retains 
royalty-free,  non-exclusive,  and 
irrevocable  licenses  to  obtain,  use, 
reproduce,  publish,  or  disseminate 
products,  including  data  produced 
under  the  agreement,  and  to  authorize 
others  to  do  so.  The  awardee  will  agree 
to  make  products  available  to  the 
national  service  field  as  identified  by 
the  Corporation  at  no  cost  or  at  the  cost 
of  reproduction.  All  materials 
developed  for  the  Corporation  will  be 
produced  consistent  with  Corporation 
editorial  and  publication  guidelines. 

C.  Time  Frame 

The  Corporation  expects  that 
activities  assisted  under  the  agreements 
awarded  through  this  Notice  will 
commence  on  or  about  February  2000. 
following  the  conclusion  of  the 
selection  and  award  process.  The 
Corporation  will  make  awards  covering 
a  period  not  to  exceed  three  years. 
Applications  must  include  a  proposed 
budget  and  proposed  activities  for  the 
entire  award  period.  If  the  Corporation 
approves  an  appfication  and  enters  into 
a  multi-year  award  agreement,  at  the 
outset  it  will  provide  funding  only  for 
the  first  year  of  the  award  period  as 
funds  are  made  available  by  Congress. 
The  Corporation  has  no  obligation  to 
provide  additional  funding  in 
subsequent  years.  Funding  for  the 
second  and  third  years  of  an  award 
period  is  contingent  upon  satisfactory 
performance,  the  availability  of  funds 
and  any  other  criteria  established  in  the 
award  agreement. 

D.  Legal  Authority 

Section  198  of  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  42  U.S.C.  12653,  authorizes 
the  Corporation  to  provide,  directly  or 
through  contracts  or  cooperative 
agreements,  training  and  technical 
assistance  in  support  of  activities  under 
the  national  service  laws. 

TV.  Scope  of  Training  and  Technical 
Assistance  Activities  to  Be  Supported 

A.  Tasks 

Providers  selected  under  this  Notice 
are  to  provide  training  services,  training 
curriculum  development  and 
dissemination,  materials  development 
and  ongoing  technical  assistance  to 
Corporation  grantees  and  their  sub- 
grantees.  The  Corporation  requires  all 
selected  providers  to  integrate  all  of  the 
deliverables  and  principles  listed  below 
into  their  service  delivery. 


1 .  Training  and  Technical  Assistance 
Delivery  Process 

a.  Systems 

i.  Using  a  template  developed  by  the 
Corporation,  track  training  and 
technical  assistance  requests,  referrals 
and  services  provided. 

ii.  Develop  a  system  for  referring 
grantees  to  local  content  area  experts 
who  can  provide  member  and  volunteer 
training.  This  system  should  include  the 
development  and  use  of  a  database  of 
content  area  training  specialists  and 
peer  experts  by  county,  state  and  region. 

b.  Audience  and  Outreach 

i.  Respond  to  ongoing  requests  for 
training  and  technical  assistance  from 
national  service  grantees,  sub-grantees 
and  Corporation  staff. 

ii.  With  guidance  from  the 
Corporation's  Department  of  Evaluation 
and  Effective  Practices,  develop  and 
implement  a  plan  to  promote  services  to 
grantees,  sub-grantees  and  Corporation 
staff. 

iii.  Develop  and  maintain  a  web-site 
of  training  and  technical  assistance 
resources  and  effective  practices  in  a 
provider's  area  of  specialization  with 
links  lo  national  service  sites,  as 
directed  by  the  Corporation. 

iv.  Work  with  the  national  service 
grantees  and  sub-grantees  who  request 
assistance  to  identify  and  clarify  their 
needs  and  determine  an  appropriate 
service  response. 

c.  Training  Delivery 

i.  Prepare  and  deliver  one  and  two- 
day  customized  training  courses  and 
training-of-trainer  courses  for  75-100 
participants  within  each  of  the 
Corporation's  five  regions  (referred  to  as 
"clusters").  The  provider  must 
undertake  an  assessment  which 
identifies  participants'  skill  levels, 
training  delivery  preferences,  and 
program  stream  needs  and  assets  before 
designing  each  course.  Courses  must 
reflect  the  findings  of  the  assessment 
and  the  broad  range  of  content  and  skill 
areas  stated  in  Section  IV  B  of  this 
Notice.  (Note:  this  does  not  apply  to  the 
Leadership  Development  provider.) 

ii.  Submit  course  outlines  and 
descriptions  to  the  Corporation  for 
approval  and  inclusion  in  the 
Corporation's  training  and  technical 
assistance  resource  guide  which  we  will 
distribute  to  all  national  service 
grantees. 

iii.  Coordinate  scheduling  and 
training  delivery  with  the  provider's 
training  and  technical  assistance  officer 
at  the  Corporation  first  and  then  with 
area  managers,  and  staffs  of  the  state 
commissions,  the  state  education 
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agencies,  and  the  Corporation  state 
offices  where  training  events  are  to  be 
held. 

iv.  Deliver  training  that  is  interactive, 
experiential,  consistent  with  the 
principles  of  adult  learning,  and 
sensitive  to  program  and  audience 
diversity,  skill  level  and  learning  style. 
V.  Submit  training  event  dates  to  the 
National  Service  Resource  Center  for 
posting  on  its  national  training  calendar. 

vi.  Ensure  that  all  training  and 
technical  assistance  is  accessible  to 
persons  with  disabilities  as  required  by 
law  to  include  the  following: 
— Notifying  potential  participants  that 
reasonable  accommodations  will  be 
provided  upon  request. 
— Providing  reasonable 
accommodations  when  requested  to 
do  so,  including  provision  of  sign 
language  interpreters,  special 
assistance,  and  documents  in 
alternate  formats. 
— Using  only  accessible  locations  for 
training  events.     '• 
vii.  Deliver  training  that  enhances  the 
capacity  of  grantees  to  function 
independently  and  effectively,  which 
includes,  but  is  not  limited  to,  the 
following: 

— Using  transfer-of-skills  methods  and 
train-the-trainor  models  in  delivering 
services  following  guidelines 
provided  by  the  Corporation. 
— Providing  structured  opportunities  for 
peer-to-peer  assistance  during  and 
after  all  on-request  and  scheduled 
training  events. 
— Developing  and  disseminating 
training  event  packets  that  include  the 
training  agenda,  script,  handouts  and 
list  of  training  event  participants. 
— Including  community  partaers  in  all 

aspects  of  the  training  event. 
— Submitting  training  event  packets  to 
the  Corporation  for  National  Ser\'ice 
(2  copies)  and  the  National  Service 
Resource  Center  (hard  copy  and 
electronic  form)  within  30  days  of  a 
training  event. 

d.  Peer  Assistance 

i.  Develop  and  manage  a  peer-to-peer 
system  that  uses  staff  of  national  service 
programs  and  others  affiliated  with 
national  service  programs  and  makes 
use  of  a  full  range  of  service  delivery 
options,  e.g.,  phone  consultations, 
teleconferences,  videoconferences  and 
other  electronic  communication; 
materials'  development  and  shipment; 
and  site  visits. 

ii.  Create  and  use  a  database  of  skilled 
content  area  peers  by  state  and  cluster. 

iii.  Document  system's  operation, 
including  peer  selection  criteria, 
preparation  process,  and  assignment 
procedure. 


iv.  Require  that  the  peer  prepare  an 
after-action  report  outlining  the  issues 
addressed,  actions  taken,  results 
achieved  and  follow-up  actions 
required.  Reports  must  be  submitted  in 
a  timely  manner  with  copies  provided 
to  all  interested  parties,  including  state 
commission  staff  and  Corporation 
program  officers. 

v.  Provide  opportunities  for  peer 
assistance  in  scheduled  and  on-request 
training  events. 

e.  Effective  Practices 

i.  Research,  identify,  document  and 
transmit  effective  tools  and  practices 
through  all  provider's  training  and 
technical  assistance  services. 

ii.  Submit  effective  tools  and  practices 
in  stipulated  format  to  the  National 
Service  Resource  Center  and,  if 
appropriate,  lo  the  National  Service- 
Learning  Clearinghouse  and  encourage 
grantee  use  of  same. 

iii.  Use  technology  as  a  creative  and 
cost-effective  tool  for  sharing  effective 
practices  with  large  numbers  of  grantees 
and  subgrantees.  Technology  should  be 
part  of  a  training  strategy  that  includes- 
people  to  people  contact. 

iv.  Develop  and  implement  a 
dissemination  plan  for  all  materials 
(e.g.,  publications,  videotapes,  etc.) 
produced  under  this  agreement. 

2.  Evaluation 

a.  Evaluation  Plan 

Develop  and  submit  a  plan  for 
evaluating  the  impact  of  training  and 
technical  assistance  services, 
particularly  the  impact  of  training 
events  relative  to  each  training  event's 
objectives  and  the  principles  and 
deliverables  of  this  Notice. 

b.  Evaluation  Records 

i.  Conduct  an  assessment  after  each 
training  and  technical  assistance  event 
using  an  assessment  instrument 
approved  by  the  Corporation. 

ii.  Maintain  records  of  these 
evaluations  and  provide  them  to  the 
Corporation,  or  an  authorized 
representative,  upon  request. 

iii.  Submit  aggregate  evaluation 
summaries  of  training-and-technical- 
assistance  events'  evaluations  as  part  of 
the  required  quarterly  repori  to  the 
Corporation. 

c.  Independent  Assessment 

The  Corporation  may  conduct  an 
independent  assessment  of  each 
provider's  performance. 

3.  Reporting  Requirements 

a.  Quarterly  Reports 

Submit  a  quarterly  repori  that,  at 
minimum,  provides  the  information 


below.  The  provider  will  develop  the 
capacity  to  submit  this  information 
electronically. 

i.  A  comparison  of  accomplishments 
with  the  goals  and  objectives  for  the 
reporting  period. 

ii.  An  annotated  version  of  the 
approved  budget  that  compares  actual 
costs  with  budgeted  costs  by  line  item, 
and  explains  differences.  The 
explanation  should  include,  as 
appropriate,  an  analysis  of  cost  ovemms 
and  high-cost  units  and  a  description  of 
ser\'ice  requests  not  anticipated  in  your 
original  budget. 

iii.  A  description  of  the  services 
provided  to  include: 

(1)  number  of  requests  received  by 
topic  area  and  service  stream. 

(2)  the  activity  conducted  to  address 
each  request  (e.g..  training,  on-site 
technical  assistance,  phone  consultation 
and  other  electronic  communication 
and  materials  development  and 
shipment)  and  mode  of  delivery  (e.g.. 
staff  member,  consultant,  peer  assistant 
and/or  other  provider). 

(3)  number  of  participants  in  each 
training  and  technical  assistance  event. 

(4)  cost  of  each  training  event  based 
on  the  direct  costs  to  the  provider. 

(5)  average  cost  per  deliver>'  mode 
(e.g..  on-site  consultations,  conference 
calls,  training  events,  and  peer-to-peer 
interventions). 

(6)  client  feedback  on  the  services 
rendered  (including  the  aggregate 
evaluation  of  each  training  event). 

(7)  problems  encountered  in 
delivering  services  with 
reconunendations  for  correcting  them. 

(8)  list  of  upcoming  activities  and 
events. 

(9)  recommended  training  and 
technical  assistance  focus  areas  as 
suggested  by  analyses  of  service  activity 
and  trends. 

(10)  discussion  of  developments  that 
hindered,  or  may  hinder,  compliance 
with  the  cooperative  agreement. 

(11)  list  of  materials  that  have  been 
submitted  to  the  National  Service 
Resource  Center. 

b.  Communication  With  Training  and 
Technical  Assistance  Staff 

With  training  and  technical  assistance 
officer,  develop  a  plan  for  on-going 
communication  with  the  Corporation 
regarding  training  and  technical 
assistance  activities  and  the  needs  of  the 
field. 

4.  Other  Requirements 

a.  Staff  and  Consultant  Training 

Train  provider  staff  and  consultants 
in  the  background,  approach, 
vocabularw  assets,  needs  and  objectives 
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of  tlie  Corporation  and  each  of  its 
program  streams  (National  Senior 
Service  Corps.  Learn  and  Serve 
America,  and  AmeriCorps)  and  sub- 
streams  (the  Foster  Grandparent,  Senior 
Companion,  and  Retired  and  Senior 
Volunteer  Programs;  Learn  and  Serve 
America  K-12  School-  and  Community- 
based  Programs.  Leam  and  Serve 
America  Higher  Education  Programs: 
AmeriCorps  "State  and  National  Direct 
Programs.  AmeriCorps 'VISTA,  and  the 
AmeriCorps 'National  Civilian 
Community  Corps). 

b.  Provider  Meetings 

Participate  in  the  planning  and 
implementation  of  national  provider 
meetings  and  training  events  as 
requested  by  the  Corporation. 

c.  Collaboration  With  Others 
i.  Collaborate  in  materials' 

development  and  training  events 
organized  by  other  providers  or  the 
Corporation,  as  requested. 

ii.  Share  best  practices  with  other 
providers  through  the  training  and 
technical  assistance  listserv  and  other 
mechanisms  (e.g..  the  National  Service- 
Learning  Clearinghouse  and  the 
National  Service  Resource  Center). 

d.  Use  of  Technology 

Creatively  and  effectively  use 
technology  as  a  cost-effective  strategy 
for  reaching  large  numbers  of  grantees 
and  subgrantees. 

e.  Accessible  Materials 
Provide  training  and  technical 

assistance  materials  that  are  accessible 
to  pei^ons  with  disabilities,  by  using 
accessible  technology,  providing 
materials  in  alternate  formats  upon 
request,  captioning  videos  and  not  using 
solely  a  non-voice-over  format,  and 
when  indicating  a  telephone  number, 
including  a  non-voice  telephone 
alternative  such  as  TDD  or  e-mail. 

B.  Training  and  Technical  Assistance 
Categories 

The  Corporation  will  evaluate 
proposals  in  each  of  the  five  categories 
listed  below.  These  categories  were 
identified  in  1999  through  an 
assessment  of  the  training  and  technical 
assistance  needs  of  the  Corporation's 
grantees  and  subgrantees.  "rhe  funding 
ranges  listed  are  approximate  and  reflect 
resource  availability  for  the  first  year 
only. 

1.  National  Service  Program 
Management  (up  to  5850,000). 

2.  Leadership  Development  (up  to 
5425,000). 

3.  Training  Design  and  Materials 
Development  (up  to  5250.000). 


4.  Evaluation  (up  to  51,000,000). 

5.  Increasing  Participation  of  Persons 
with  Disabilities  in  National  Service  (up 
to  $500,000) 

Specific  requirements  for  each 
category  follow: 

1.  National  Service  Program 
Management  (up  to  5850.000) 

Background 

National  Service  program  directors 
handle  a  wide  range  of  responsibilities 
including,  but  not  limited  to:  (1) 
recruiting,  training,  and  supervising 
their  staff  and  the  program's  volunteers, 
participants,  or  students:  (2)  selecting 
and  monitoring  subgrantees:  (3)  training 
and  managing  subgrantee  staff:  (4) 
developing  and  maintaining  sound 
financial  and  reporting  systems:  (5) 
effectively  participating  in  "cross- 
stream"  collaboration;  (6)  developing 
and  maintaining  community 
partnerships;  (7)  assessing  subgrantees' 
and  participants'  assets  and  needs;  and 
(8)  measuring  program  impact.  Levels  of 
skill  and  expertise  for  aU  of  these  tasks 
vary  from  individual  to  individual — 
some  program  directors  have  been 
working  in  national  service  for  years 
and  others  have  just  recently  been  hired. 
Resources  vary  from  program  to 
program  and  from  state  to  state. 

Services  Needed 

The  provider  in  this  category  will 
deliver  training  and  technical  assistance 
specifically  targeted  to  grantees  and 
subgrantees  on  the  "nuts  and  bolts"  of 
managing  national  service  programs  and 
supervising  national  service  program 
staff.  The  means  for  delivering  services 
is  expected  to  include  at  a  minimum, 
training  for  grantee  and  subgrantee 
program  staff,  peer  exchange  among 
program  staff  and  others  (e.g.. 
commissioners,  board  members), 
coaching  through  telephone 
consultation,  and  on-line  assistance 
through  individual  e-mail,  participation 
in  listservs  and  information  provided  by 
web  page. 

The  provider  will  work  with  the  field 
to  design,  pilot  and  deliver  basic  and 
advanced  curricula  for  inexperienced 
and  experienced  grantee  and  subgrantee 
program  directors.  Curricula  will 
include,  at  a  minimum,  the  following 
content  areas:  volunteer  and  participant 
recruitment,  placement,  retention  and 
management  (including  requirements 
related  to  civil  rights  and  placement); 
volunteer  and  participant  development 
and  training;  recruitment,  retention, 
training  and  supervision  of  staff  (with 
particular  attention  to  supervisory 
skills);  program  design,  implementation 
and  management;  basic  grant  and 


subgrant  management  (including  civil 
rights  compliance);  multi-site  program 
management;  crew-based  program 
management:  strategies  for  working  with 
community  partners  to  develop 
programs  that  meet  community  needs; 
impact  and  outcome  measurement; 
effective  use  of  computers  for  program 
managers;  development  of  effective 
grantee  networks;  strategies  for  working 
with  other  national  service  program 
streams;  strategies  for  dealing  with  staff 
turnover. 

The  provider  will  also  provide  expert 
consultant  services  in  a  variety  of 
program  content  areas  including  the 
environment,  youth  leadership, 
volunteer  leadership,  risk  management 
and  public  safety. 

The  Corporation  expects  that  the 
provider  will  provide  training  within 
the  context  of  events  sponsored  by  the 
Corporation's  headquarters  and  field 
offices,  by  other  national  providers,  or 
by  state  commissions  (among  other 
venues).  When  working  with  service- 
learning  programs,  the  provider  will  be 
expected  to  collaborate  with  the  Learn 
and  Ser\'e  America  Exchange. 

Specific  tasks  include,  but  are  not 
limited  to  the  following: 

Training 

a.  Design  and  deliver  training  in 
various  settings  and  of  various  durations 
and  levels  of  expertif  e.  Such  training 
may  be  organized  by  the  provider  in 
response  to  a  request  from  a  group  of 
states  or  in  the  context  of  events 
organized  by  a  single  state  commission 
or  another  provider  or  the  Corporation. 

b.  At  minimum,  the  provider  must 
conduct  or  provide  five  regional  training 
sessions  (one  in  each  of  the 
Corporation's  five  clusters)  and  50  state- 
based  training  sessions  per  year. 

Technical  Assistance 

a.  Provide,  arrange  for,  or  connect  a 
minimum  of  450  programs  to 
information,  training,  and  technical 
assistance  in  program  management  and 
organizational  development.  Peer 
assistance  from  other  Corporation- 
funded  programs  is  the  preferred 
method  of  service  delivery. 

b.  Provide  technical  assistance  on- 
site,  on-line  and  by  telephone  in  the 
form  of  one-time  or  multiple 
interventions  as  required.  At  minimum, 
the  provider  must  conduct  75  on-site 
technical  assistance  visits  per  year.  The 
provider  will  prepare  an  after-action 
report  outlining  the  issues  addressed, 
actions  taken,  results  achieved  and 
follow-up  actions  required.  Reports 
must  be  submitted  within  30  days  of 
visit  with  copies  provided  to  ail 
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interested  parties  including  commission 
staff  and  Corporation  program  officers. 

c.  Organize  and  support  a  minimum 
of  five  (one  per  cluster)  affinity  groups 
(i.e..  groups  of  programs  defined  by 
their  common  focus  or  needs). 

d.  Ciollaborate  with  and  broker 
services  of  other  training  and  technical 
assistance  providers  (including  the 
Learn  and  Serve  America  Exchange  and 
the  National  Semce-Leaming 
Clearinghouse)  to  meet  the  needs  of 
grantees  and  subgrantees. 

e.  Provide  expert  assistance  in 
support  of  Corporation-funded  national 
service  programs  as  requested. 

f.  Develop  training  and  technical 
assistance  materials  (e.g..  resource  lists, 
publications,  training  curricula,  web- 
based  documents,  etc.)  based  on 
assessment  of  stream  and  substream 
needs  and  assets  and  that  reflect 
effective  practices  in  this  training  and 
technical  assistance  category.  Prepare 
these  materials  in  electronic  format  and 
submit  them  in  prescribed  format  to  the 
National  Service  Resource  Center  and  to 
the  National  Service-Learning 
Clearinghouse,  if  appropriate. 

2.  Leadership  Development  (up  to 
S425.000) 

Background 

Leadership  training  for  grantee  and 
subgrantees  is  currently  o^ered  by  the 
AmeriCorps  Leaders  and  VISTA  Leaders 
programs  and  by  the  National  Service 
Leadership  Institute  (NSLI).  NSLl  and 
Leaders  training  events  take  place  at 
various  sites  across  the  country.  The 
provider  hired  under  this  category  will 
work  under  the  direction  of  the  National 
Service  Leadership  Institute  and  in 
coordination  with  the  AmeriCorps 
Leaders  and  AmeriCorps 'VISTA 
Leaders  programs  in  delivering  the 
leadership  training  events  available  to 
national  service  program  staff. 

Services  Needed 

Under  the  direction  of  the  National 
Service  Leadership  Institute  and 
Leaders  programs,  the  provider  selected 
in  this  category  will  provide  ciuricula 
design  assistance,  training  delivery, 
technical  consultation  and  support  for 
the  ongoing  development  of  leadership 
skills  of  participants  in  national  service 
programs,  including  75  AmeriCorps 
Leaders  and  75  VISTA  Leaders.  The 
provider  must  have  the  capability  to 
provide  logistical  support  for  events 
ranging  from  25—300  participants 
including  providing  materiajs. 
coordinating  training  logistics,  and 
arranging  for  travel  and  other  support 
services. 

Specific  tasks  Include,  but  are  not 
limited  to.  the  following: 


Training 

a.  Deliver  a  minimum  of  six 
scheduled  leadership  development 
events  armually.  Tasks  will  include 
coordination  with  National  Service 
Leadership  Institute  staff  around  the 
curriculum,  training  materials  and 
training  team:  coordination  with  host 
agency  in  identifying  the  training  site 
and  providing  logistical  support  to  the 
event;  providing  trainers  and  faculty: 
and  providing  lodging  and  per  diem  for 
participants.  Each  event  is  estimated  to 
involve  up  to  35  participants. 

b.  Deliver  customized  training  in 
topics  such  as  strategic  leadership, 
change  management  and  group 
facilitation  or  meeting  management. 
Events  will  be  one-three  days  in 
duration  and  based  on  existing  National 
Service  Leadership  Institute  curricula 
which  can  be  customized  to  meet 
specific  needs  identified  by  staffs  of 
state  commissions,  state  offices,  state 
education  agencies  or  the  Corporation. 
Events  will  be  scheduled  in  association 
with  a  host  agency.  Tasks  will  include 
providing  trainers,  the  training  facility 
and  logistical  support  to  the  event  in 
coordination  with  the  requesting 
organization.  In  FY2000,  the  provider  is 
expected  to  deliver,  at  a  minimum.  15 
events  of  one-three  days  in  duration. 

c.  Deliver  approximately  eight 
leadership  development  workshops 
within  the  context  of  other  special 
events  or  conferences.  Such  workshops 
will  be  on  topics  in  the  National  Service 
Leadership  Institute  curriculum, 
generally  be  of  a  half  day  or  less  and 
will  be  tailored  to  the  needs  of  the 
requesting  organization. 

a.  Under  direction  of  the  National 
Service  Leadership  Institute  and  in 
coordination  with  the  directors  of  the 
various  Leaders  programs,  provide 
trainers,  materials,  logistical  support 
and  follow-up  for  a  total  of  three  pre- 
service  training  (PST)  events  or  in- 
service  (1ST)  events  each  year  for 
AmeriCorps.  VISTA  and  NCCC  Team 
Leaders.  Fifty  VISTA  Leaders  will 
participate  for  five  days  and  25  NCCC 
Leaders  and  50  AmeriCorps  Leaders 
will  participate  for  14  days.  Curricula 
for  these  events  will  be  customized  for 
each  audience  and  will  include  such 
skill  areas  as  problem  solving,  making 
individual  and  group  decisions, 
resolving  conflict,  dealing  with 
diversity,  and  facilitating  small  and 
large  group  meetings. 

Technical  Assistance 

a.  Work  with  the  National  Service 
Leadership  Institute  to  identify'  effective 
leadership  development  practices. 

b.  Provide  consultation  and  group 
facilitation  experts  for  meetings. 


Generally,  these  meetings  will  be  of  one 
day  or  less.  Ten  such  meetings  will 
occur  aimually. 

c.  Develop  curriculum  and  training 
for  special  audiences  or  targeted  events. 
The  provider  must  be  capable  of 
obtaining  and  supporting  consultants 
with  specialized  skills  to  work  on 
events  of  high  priority  to  grantees. 
These  activities  will  require 
collaboration  and  the  ability  to  work 
with  diverse  groups.  For  example, 
working  with  the  National  Service 
Leadership  Institute,  the  provider  will 
develop  and  deliver  a  leadership  track 
at  the  National  Senior  Service  Corps 
Conference  scheduled  for  June  2000 
Other  activities  and  events  may  be 
identified  and  funded  throughout  the 
term  of  the  agreement,  as  the  need  and 
resources  permit. 

d.  Provide  on-line  and  telephone 
assistance  as  well  as  written  resource 
materials  to  a  minimum  of  100  grantees 
or  subgrantees. 

e.  Develop  training  and  technical 
assistance  materials  (e.g..  resource  lists, 
publications,  training  curricula,  web- 
based  documents,  etc)  based  on 
assessment  of  stream  and  substream 
needs  and  that  reflect  effective  practices 
in  this  training  and  technical  assistance 
category.  Prepare  and  submit  these 
materials  in  prescribed,  electronic 
format  to  the  National  Service  Resource 
Clenter  and.  if  appropriate,  to  the 
National  Service-Learning 
Clearinghouse. 

3.  Training  Design  and  Materials 
Development  (up  to  5250.000) 

Background 

It  is  important  for  this  provider  to 
know  that  most  national  service  training 
lakes  place  at  the  local  and  state  level; 
and  that  every  national  seri'ice  grantee 
is  responsible  for  training  someone — 
subgrantees,  members,  volunteers, 
participants,  teachers,  or  students,  etc 
Although  some  grantees  are  experienced 
in  this  area,  many  need  help  developing 
and  implementing  training  plans  and 
events  that  effectively  meet  the  needs  of 
their  subgrantees  or  participants.  In 
addition,  most  grantees  handle  training 
as  one  of  many  competing 
responsibilities  and  work  with  limited 
training  funds. 

Services  Needed 

The  provider  in  this  category  will 
work  with  grantees  in  all  streams  and 
substreams  of  Corporation-funded 
programs  to  develop  effective  training 
plans  and  provide  direct  assistance  in 
organizing  and  delivering  training 
events.  Particular  emphasis  will  be 
placed  on  identifying  and  lining  up 
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effective  local  and  peer  trainers  for 
members. 

When  working  witb  service-learning 
programs,  the  provider  will  be  expected 
to  collaborate  with  the  Leam  and  Serve 
America  Exchange. 

Technical  Assistance 

a.  Provide  technical  assistance  to  slate 
commissions,  state  education  agency 
staff  and  other  Corporation-fimded 
programs  in  the  following  areas: 

(1)  assessing  trainees'  needs  and 
developing  a  systematic  training  plan; 

(2)  designing  effective  training  events 
(i.e.,  assessing  trainee  needs  and  assets, 
setting  training  objectives  and 
outcomes,  identifying  trainers, 
managing  event  logistics,  developing 
training  materials,  preparing  trainers 
prior  to  the  event,  and  evaluating 
training  events);  (3)  planning  and 
facilitating  large  and  small  group 
meetings:  (4)  identifying  local  training 
resources  [e.g.,  trainers,  training  space, 
etc.);  (5)  using  peer  trainers  effectively: 
(6)  evaluating  training  events.  The 
provider  should  budget  for  at  least  12 
consultancies  of  this  type  per  year. 

b.  Provide  telephone  and  on-line 
technical  assistance  to  a  mininnim  of 
120  grantees  or  subgrantees. 

c.  Develop  and  maintain  a  network  of 
geographically-dispersed  expert 
resource  people  that  includes  staff  from 
Corporation-funded  programs. 

d.  Develop  technic^  assistance 
materials  (e.g..  resource  lists, 
publications,  assessment  tools,  model 
curricula,  web-based  documents,  etc.) 
based  on  assessment  of  stream  and 
substream  needs  and  that  reflect 
effective  practices  in  this  training  and 
technical  assistance  category.  I*repare 
these  materials  in  a  prescribed, 
electronic  format  and  submit  to  the 
National  Service  Resource  Center  and,  if 
appropriate,  to  the  National  Sendee- 
Learning  Qearinghouse. 

4.  Evaluation  (up  to  Sl.000,000) 

Background 

Programs  funded  by  the  Corporation 
must  support  and  participate  in  program 
evaluation  activities  to  meet  grant 
requirements.  The  Corporation  also 
encourages  grantees  to  incorporate 
evaluation  into  program  management 
and  to  view  it  as  an  effective  tool  to 
improve  services,  optimize  results,  and 
demonstrate  the  value  of  national 
.service  efforts.  Although  some  grantees 
are  experienced  in  evaluation,  others 
have  limited  skills,  knowledge,  or 
resources  in  this  area.  The  provider 
hired  under  this  category  will  work  with 
grantees  to  build  their  evaluation 
capacities. 


Services  Needed 

The  provider  will  deliver  outcome 
evaluation  related  training  and  technical 
assistance  to  grantees  and  subgrantees 
in  all  streams  and  substreams  of  service, 
including  AmeriCorps*State  and 
National  programs.  AmeriCorps'VISTA. 
AmeriCorps'NCCC.  Leam  and  Serve 
America  K-12  and  Higher  Education, 
and  the  National  Senior  Service  Corps. 
The  primary  means  for  delivering 
.services  is  expected  to  be  training  for 
grantee  and  subgrantee  staff  at 
workshops  or  on-site,  peer  exchanges, 
development  of  materials,  coaching 
through  telephone  consultation, 
presentations,  publication  of  a 
newsletter,  and  maintenance  of  a 
resource  library  and  web  site  for 
dissemination  of  training  materials.  The 
provider  will  be  expected  to  work  in 
collaboration  with  the  Leam  and  Serve 
America  Exchange  when  working  with 
service-learning  programs. 

Specific  tasks  include,  but  are  not 
limited  to; 

Training 

a.  Develop  and  disseminate  training 
materials,  evaluation  tools,  and 
literature,  and  maintain  a  resource 
library. 

b.  Plan  and  deliver  a  minimimi  of  40 
training-of-trainer  workshops  on  request 
during  FY2000.  The  provider  may 
organize  such  training  events  in 
response  to  requests  from  grantees, 
subgrantees  or  the  Corporation. 
Workshops  will  be  on  evaluation  topics 
tailored  to  the  needs  of  the  requesting 
organization  and  may  vary  in  duration 
and  complexity.  In  general,  workshops 
will  be  at  least  one-half  day  or  one  day 
in  duration. 

c.  Plan  and  deliver  at  least  five  (one 
for  each  cluster)  regional  workshops  on 
basic  and  advanced  evaluation  topics 
addressing  particular  content  areas  or 
initiatives  to  a  cross-stream  audience. 
Workshops  may  vary  between  one-half 
and  two  days  in  duration. 

Technical  Assistance 

a.  Provide  on-line  or  telephone 
assistance  to  a  minimum  of  450  grantees 
and  subgrantees  in  all  streams  and 
substreams  of  ser\'ice  to  build  internal 
evaluation  capacity  that  includes  all  of 
the  following  elements  of  the  outcome 
evaluation  process; 

i.  outcome-oriented  objectives  for 
community  service  and  service-learning. 

ii.  capacity  building,  service-learning, 
and  participant  development. 

iij.  development  and  implementation 
of  evaluation  plans,  including  the  use  of 
data  collection  tools  and  strategies  to 
gather  quantitative  and  qualitative  data. 


iv.  data  analysis  procedures. 

V.  methods  to  report  progress  on 
intermediate  outcomes  and  the  long- 
term  impact  of  service  delivery  that 
meet  internal,  programmatic  needs  for 
self-assessment,  continuous 
Improvement,  or  strategic  plaiming.  and 
satisfy  the  information  needs  of 
multiple  stakeholders. 

b.  Develop  the  capacity  of  a  minimum 
of  SO  grantees  and  subgrantees  to 
conduct  or  participate  in  program 
evaluations  that  assess  the  long-term 
impact  of  service  on  beneficiaries, 
participants,  institutions,  and 
communities  (allowing  for  varying 
levels  of  complexity).  Examples  include 
determining  impact  on  the  following: 
academic  performance  and  literacy: 
social  and  personal  development; 
educational  attitudes  or  attaiimient: 
civic  responsibility:  community 
organizations;  public  safety: 
environmental  restoration;  community 
infrastructure  (i.e.,  physical, 
informational,  or  institutional). 

c.  Provide  on-site  technical  assistance 
to  approximately  80  new  or  targeted 
grantees  and  subgrantees.  On-site 
technical  assistance  will  be  at  least  two 
days  in  duration  and  must  include  a 
needs  assessment  prior  to  the  visit  and 
follow-up  after  the  visit.  With  all  forms 
of  technical  assistance  delivered,  the 
provider  will  submit  after-visit  or 
consultation  reports,  outlining  the 
issues  addressed,  actions  taken,  results 
achieved,  and  follow-up  actions 
required.  Reports  will  be  submitted  to 
the  Corporation  within  30  days  of  the 
event  or  visit. 

d.  Develop  and  implement  a  peer 
exchange  strategy  or  strategies  for  a 
minimum  of  50  grantees  and 
subgrantees  who  provide  similar 
services,  work  with  special  needs 
populations,  or  form  part  of  large-scale 
initiatives  in  order  to  develop,  share, 
and  utilize  evaluation  plans  and  data 
collection  instruments  that  measure 
outcomes  for  beneficiaries,  members, 
institutions,  and  communities. 

e.  Develop  and  maintain  a  network  of 
geographically-dispersed  expert 
resource  people,  including  staff  from 
Corporation-funded  programs,  that  will 
assist  all  streams  of  service  to  sustain 
evaluation  capacity  and  efforts  at  and  ' 
across  various  organizational  levels  (i,e., 
grantee,  subgrantee.  etc.). 

5.  Increasing  Participation  of  Persons 
With  Disabilities  in  National  Service  (up 
to  SSOO.OOO) 

Background 

We  are  committed  to  increasing  the 
participation  and  retention  of  persons 
with  disabiUties  in  national  service. 
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It  is  important  to  note  that  at  the  time 
of  publication  of  this  announcement, 
disability  funds  can  only  be  used  to 
provide  training  and  technical 
assistance  ser\'ices  to  competitively- 
selected  AmeriCorps'State  and  National 
Direct  programs.  Services  are  not 
currently  available  to  state  formula  or 
other  national  service  programs. 

Services  Needed 

The  pro\'ider  will  work  with  the 
Corporation's  Equal  Opportunity  Office 
to  develop  and  implement  strategies  to 
increase  participation  of  people  with 
disabilities  in  AmeriCorps  state 
competitive  and  national  direct 
programs  by  providing  information  on: 
(1)  compliance  with  applicable  federal 
laws,  (2)  reasonable  accommoHation,- 
recruitment  and  retention  of  people 
with  disabilities,  and  (3)  national  and 
community  service.  The  provider 
selected  in  this  category  must  have 
expertise  across  disabilities  or  a  strategy 
for  developing  or  accessing  such 
expertise. 

Specific  tasks  include,  but  are  not 
limited  to,  the  following: 

Training 

a.  Work  in  close  collaboration  with 
state  commissions  and  national  direct 
grantees  in  the  implementation  of  at 
least  five  cluster-based  training 
workshops  of  50-75  participants  each. 
Workshops  should  enhance  disability 
awareness,  enhance  staff  skills  to 
develop  and  support  teams  that  include 
people  with  disabilities,  enhance  the 
competence  of  state  commissions  and 
parent  organizations  of  national  grantees 
to  assess  and  select  effective  disability 
trainers  and  training. 

b.  Design  and  deliver  customized 
training  on  disability  issues  and 
strategies  for  at  least  15  state 
commissions  or  parent  organizations  of 
national  direct  programs. 

c.  Design  and  deliver  ten  program- 
specific  training  events  or  on-site 
technical  assistance. 

d.  Develop  and  disseminate  disability- 
related  training  materials. 

Technical  Assistance 

a.  Assist  the  Corporation  in  the  design 
and  delivery  of  a  National  Conference 
on  Disability  and  National  Service  to  be 
held  in  January  2001 .  This  meeting  will 
be  attended  by  approximately  500 
persons,  including  commission  staff, 
disability  coordinators  from  national 
direct  grantees,  representatives  from 
disability  organizations,  and 
representatives  from  all  Corporation- 
funded  programs. 

b.  Develop  and  implement  a  strategy 
for  outreach  to  national  disability 


organizations  in  order  to  make  such 
organizations  aware  of  opportunities 
that  exist  for  people  with  disabilities  to 
participate  in  national  ser\'ice.  The 
Corporation  anticipates  that  as  a  result 
of  such  outreach  disability'  organizations 
and  their  constituents  will  become  more 
knowledgeable  about  national  service 
and  will  actively  consider  their  service 
options. 

c.  Develop  aimually,  in  coordination 
with  identified  Corporation,  national 
direct  parent  organization,  and 
commission  executive  directors,  a 
disability-focused  training-and- 
technical-assistance  plan  for  each  state 
commission  and  national  direct  parent 
organization. 

d.  Develop  materials,  including 
information  on  effective  practices,  that 
are  suitable  for  electronic  or  print 
publication. 

V.  Application  Guidelines 

A.  Proposal  Content  and  Submission 
Applicants  are  requested  to  submit 
one  unbound,  original  proposal  and  two 
copies.  Proposals  may  not  be  submitted 
by  facsimile.  Proposals  must  include  the 
following: 

1 .  Cover  Page 

The  cover  page  must  include  the 
name,  address,  phone  number,  fax 
numlier.  e-mail  address  and  world  wide 
web  site  URL  (if  available)  of  the 
applicant  organization  and  contact 
person;  a  25-50  word  summary  of 
proposed  training  and  technical 
assistance  activities;  and,  the  total 
funding  amount  requested  for  the  first 
year. 

2.  Outline 

A  one-two  page  outline  of  all 
proposed  training  and  technical 
assistance  activities  and  materials. 

3.  Training  and  Technical  Assistance 
Delivery  Plan 

A  bulleted  narrative  of  no  more  than 
20  double-spaced,  single-sid^,  typed 
pages  in  no  smaller  than  12-point  font 
that  includes: 

a.  Proposed  Strategy 

The  applicant's  proposed  strategy  and 
rationale  for  providing  training  and 
technical  assistance  to  a  diverse  multi- 
stream  national  service  audience  for  one 
year.  The  applicant  should  include  the 
specific  deliverables  and  requirements 
outlined  in  Section  IV  of  this  Notice  as 
well  as  the  following  details  (as 
appropriate)  for  each  proposed  training 
and  technical  assistance  activity, 
product,  and  event;  Type,  learning 
objectives,  desired  learning  outcomes, 
estimated  audience  size,  number. 


frequency,  content,  skill  level,  and 
proposed  needs  assessment  strategy. 

b.  Work  Plan 

A  detailed  one-year  work  plan  and 
timeline  for  completing  all  training  and 
technical  assistance  activities.  The  work 
plan  should  include  all  deliverables  and 
the  tasks  leading  to  them. 

c.  Evaluation  Plan 

A  plan  for  regularly  evaluating 
performance  and  reporting  findings  and 
proposed  improvements  to  the 
Corporation. 

4.  Course  Outlines  and  Descriptions 

A  75-100  word  sample  course 
description  and  a  course  outline  for 
each  of  two  courses  in  the  provider's 
content  area.  One  course  should  be  a 
basic  two-day  introductory  level 
training  course  for  75-100 
inexperienced  grantees  and  the  other 
should  be  a  two-day  advanced  level 
training  course  for  75—100  experienced 
grantees.  Course  outlines  should 
include  desired  learning  objectives  and 
outcomes  and  the  activities  that  will 
lead  to  them. 

5.  Description  of  Organizational 
Capacity 

a.  Organizational  Chart 

An  organizational  chart  that  clearly 
shows  the  place  of  the  training  and 
technical  assistance  provider  in  the 
parent  organization's  structure. 

b.  Narrative 

A  narrative  of  no  more  than  three 
double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  1 2-point  font 
which  describes; 

i.  The  organization's  capacity  to 
provide  training  and  technical 
assistance  services  to  five  clusters 
nationwide,  including  descriptions  of 
recent  work  similar  to  that  being 
proposed. 

ii.  the  organization's  knowledge  of 
and  experience  with  each  stream  of 
national  service. 

iii.  references  that  can  be  contacted 
related  to  that  work. 

iv.  staff  strengths  and  backgrounds 
(lists  and  resumes,  along  with 
anticipated  rates  of  pay  of  proposed  staff 
and  expert  consultants  shall  be  included 
in  an  appendix;  this  information  is  not 
subject  to  the  page  limits  that  are 
otherwise  applicable). 

6.  Budget 

A  detailed,  line-item  budget  with 
hours  and  costs  organized  by  personnel, 
task  and  sub-task  and  related  to  the 
activities  and  deliverables  outlined  in 
the  introductory  narrative  and  work 
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plan.  Costs  in  proposed  budgets  must 
consist  solely  of  costs  allowable  under 
applicable  cost  principles  found  in 
0MB  Circulars.  Applicants  should  be 
mindful  that  a  demonstrated 
commitment  to  providing  services  in  the 
most  cost-effective  manner  possible  will 
be  a  major  consideration  in  the 
evaluation  of  proposals.  (Provider  match 
is  not  required.)  The  budget  should 
indicate: 

a.  Hours 

Staff  and  expert-consultant  hours  and 
pay  rates  being  proposed  by  task  and 
sub- task. 


b.  EHrect  Costs 

T\'pes  and  quantities  of  other  direct 
costs  being  proposed  by  task  and 
subtask  (for  example,  amounts  of  travel; 
volume  of  other  task-related  resources, 
such  as  communications,  postage,  etc.). 

7.  Budget  Narrative 

Provide  a  budget  narrative  that  is 
organized  to  parallel  all  items  in  the 
line-item  budget  and  that  includes  the 
explanation  and  cost  basis  for  all  cost 
estimates  that  appear  in  the  line-item 
budget.  The  narrative  should  clearly 
show  the  following: 

a.  Explanation 

How  each  cost  was  derived,  using 
equations  to  reflect  all  factors 
considered. 

b.  Unit  Cost 

The  anticipated  unit  cost  (with 
derivation)  of  the  various  deliverables 
(such  as  training  events  and  technical 
assistance  interventions). 

B.  Selection  Criteria 

To  ensure  fairness  to  all  applicants, 
the  Corporation  reserves  the  right  to 
take  remedial  action,  up  to  and 
including  disqualification,  in  the  event 
a  proposal  fails  to  comply  with  the 
requirements  relating  to  page  limits,  line 
spacing,  and  font  size.  The  Corporation 
will  assess  applications  based  on  the 
criteria  listed  below. 

1.  Quality  (30%) 

The  Corporation  will  consider  the 
quality  of  the  proposed  activities  based 
on: 

a.  Understanding  of  the  Corporation's 
Programs 

Evidence  of  the  applicant's 
understanding  of  the  goals  of  the 
Corporation,  effective  principles  of 
adult  learning,  the  goals  of  all  of  the 
Corporation's  program  streams  (see 
Section  VI.  "Glossary  "),  and  the 
Corporation's  training  and  technical 


assistance  requirements  and  principles 
as  outlined  in  this  Notice. 

b.  Soundness  of  Proposed  Strategy 

Evidence  of  the  educational 
soundness,  audience  appropriateness, 
strategic  natiu^  (i.e..  broad  reaching), 
effectiveness  and  creativity  of 
applicant's  approach. 

2.  Organizational  and  Personnel 
Capacity  (30%) 

The  Corporation  will  consider  the 
organizational  capacity  of  the  applicant 
to  deliver  the  proposed  services  based 
on: 

a.  Experience 

Evidence  of  organizational  experience 
in  delivering  research-based  high- 
quality  training  and  technical 
assistance,  particularly  in  the  area  under 
consideration,  in  a  flexible,  responsive, 
collaborative  and  creative  manner: 
experience  or  knowledge  of  national  or 
community  service. 

b.  Staff 

Evidence  of  training  or  experience  in 
the  providers'  content  area  and  in 
providing  training  and  technical 
assistance  to  adults. 

c.  Grant  Experience 

Etemonstrated  ability  to  manage  a 
federal  grant  or  apply  sound  Tiscal 
management  principles  to  grants  and 
cost  accounting. 

d.  Capacity 

Demonstrated  ability  to  provide 
training  and  technical  assistance 
services  nationwide. 

3.  Evaluation  (10%) 

The  Corporation  will  consider  how 
the  applicant: 

a.  Scope  of  Plan 

Proposes  to  assess  the  effectiveness 
and  need  for  its  services  and  products 
delivered  under  the  award. 

b.  Continuous  Improvement 

Plans  to  use  assessments  of  its 
services  and  products  to  modify  and 
improve  subsequent  services  and 
products. 

4.  Budget  (30%) 

The  Corporation  will  consider  the 
budget  based  on: 

a.  Cost-Effectiveness 

Cost  of  each  proposed  training  and 
technical  assistance  activity  in  relation 
to  the  scope  and  depth  of  the  services 
proposed  (i.e.,  the  number  of  states, 
programs  and  individuals  the  proposed 
activities  are  intended  to  reach). 


b.  Scope 

Scope  of  the  proposed  training  and 
technical  assistance  activity  (e.g.,  the 
numher  of  states,  programs  and 
individuals  the  proposed  activities  are 
intended  to  reach). 

a.  Clarity 

The  clarity  and  thoroughness  of  the 
budget  and  budget  narrative  (see 
specifications  under  "Budget 
Narrative"). 

VI.  Glossary  of  Terms 

Clusters 

The  Corporation's  field  offices  are 
organized  into  five  regions  ("clusters") 
as  follows: 

Atlantic 

Connecticut.  Maine.  Maryland/ 
Delaware.  Massachusetts,  New 
Hampshire/Vermont,  New  lersey.  New 
York.  Permsylvania,  Puerto  Rico/Virgin 
Islands,  Rhode  Island. 

North  Central 

Illinois,  Indiana,  Iowa,  Michigan, 
Minnesota,  Nebraska,  North/South 
Dakota,  Ohio,  Wisconsin. 

Pacific 

Alaska,  California.  Hawaii/Guam/ 
American  Samoa,  Idaho,  Montana, 
Nevada,  Oregon,  Utah,  Washington, 
Wyoming. 

Southwest 

Arizona,  Arkansas,  Colorado,  Kansas, 
Louisiana,  Missouri,  New  Mexico, 
Oklahoma,  Texas, 

Southern 

Alabama,  Florida.  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee.  Virginia/District  of 
Columbia,  West  Virginia. 

Cluster-Based  Training 

Training  events  planned  in 
conjunction  with  the  Corporation's 
regional  training  and  technical 
assistance  officer  and  the  commissions, 
state  offices,  state  education  agencies  or 
national  direct  and  higher  education 
grantees  in  a  particular  region.  First 
priority  for  participation  in  cluster- 
based  training  events  is  usually  given  to 
the  grantees  and  subgrantees  within  that 
particular  region. 

Grantees 

Entities  funded  directly  by  the 
Corporation.  These  include  and  are  not 
limited  to:  state  commissions;  state 
education  agencies:  Tribes  and  U.S. 
Territories:  national  direct  parent 
organizations;  institutions,  consortia 
and  organizations  of  higher  education; 
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local  governments;  and  non-profit 
organizations.  Many  grantees  also 
subgrant  a  significant  portion  of  their 
.  funds  to  others  (e.g..  a  state  commission 
conducts  a  competition  and  review 
process  and  funds  AmeriCorps 
programs  throughout  a  state:  a  state 
education  agency  (SEA)  conducts  a 
competition  and  review  process  and 
funds  school  systems  throughout  a 
state).  None  of  the  1300  Senior  Corps 
grantees  are  permitted  by  regulation  to 
subgrant. 

Learn  and  Serve  America  National 
Service-Learning  Clearinghouse 
The  Learn  and  Serve  America 
National  Service-Learning 
Clearinghouse  is  a  collaborative  effort 
among  twelve  national  partner 
organizations  to  collect  and  disseminate 
information  on  ser\'ice-leaming  for 
national  service  grantees  and  the  general 
public  engaged  in  service-learning. 
Housed  at  the  University  of  Minnesota, 
the  Clearinghouse  maintains  and 
operates  a  web  site  and  service-learning 
llstservs.  a  library  of  print  and  media 
materials  related  to  service-learning, 
and  a  toll-free  information  and  refierral 
service.  Providers  will  be  required  to 
submit  copies  of  service-learning  related 
training  materials  and  training  scripts  to 
the  Learn  and  Serve  America  National 
Service-Learning  Clearinghouse. 

Learn  and  Serve  America  Training  and 
Technical  Assistance  Exchange 
The  Learn  and  Serve  America 
Training  and  Technical  Assistance 
Exchange,  led  by  the  National  Youth 
Leadership  Council,  supports  service- 
learning  programs  in  schools, 
institutions  of  higher  education,  and 
community  organizations  through  peer- 
based  training  and  technical  assistance. 
The  Exchange  links  programs  with  local 
peer  mentors,  refers  programs  to 
regional  trainers,  and  informs  programs 
of  regional  service-learning  events  and 
initiatives.  When  providing  training  and 
technical  assistance  to  Learn  and  Serve 
America  grantees  or  subgrantees, 
providers  will  be  required  to  coordinate 
with  the  Exchange. 

National  Service  Resource  Center 
(NSRCj 

Currentiy  managed  by  ETR 
Associates,  Inc.,  Santa  Cruz.  California, 
the  National  Service  Resource  Center 
(NSRC)  serves  as  a  repository  of 
information  on  all  aspects  of  national 
service.  The  NSRC  manages  most  of  the 
Corporation's  llstservs  and  its  web  site 
includes  a  calendar  of  training  events 
and  links  to  all  current  providers.  The 
NSRC  also  has  a  lending  library. 
Training  and  technical  assistance 


publications  are  posted  or  distributed  by 
the  NSRC.  Providers  will  be  required  to 
submit  copies  of  their  training  materials 
and  training  scripts  to  the  National 
Service  Resource  Center. 

Stream  of  Service 

Refers  to  the  Corporation's  three  main 
programs:  AmeriCorps,  Learn  and  Serve 
America  and  National  Senior  Service 
Corps.  Cross-stream  activities,  therefore, 
refer  to  activities  conducted  or  attended 
by  representatives  from  more  than  one 
program  stream. 

Subgrantees 

Many  Corporation  grantees 
competitively  award  a  significant 
portion  of  their  funds  to  other  entities 
knowm  as  subgrantees.  State 
commissions,  for  example,  subgrant  to 
local  non-profit  organizations.  Senior 
Corps  programs  do  not  subgrant  (see 
"Grantees"). 

Substream  of  Service 

Refers  to  the  categories  within  each  of 
the  above  streams  and  includes  the 
following: 

AmeriCorps 

AmeriCorps  *  State 
AmeriCorps*National 
AmeriCorps*  VISTA 
AmeriCorps 'National  Civilian 
Community  Corps 

Learn  and  Serve  America 

Learn  and  Serve  America  K-12  School- 
Based  and  Community-Based 
Programs 

Learn  and  Serve  America  Higher 
Education  programs 

National  Senior  Service  Corps 

Foster  Grandparent  Program 

Retired  and  Senior  Volunteer  Program 

(RSVP) 
Senior  Companion  Program 

Training  and  Technical  Assistance 
Ustserv 

Currentiy  managed  by  the  National 
Service  Resource  Center,  the  training 
and  technical  assistance  Ustserv  is  one 
of  the  ways  providers  share  best 
practices  with  one  another.  Providers 
also  share  effective  practices  through 
the  National  Service  Resource  Center 
and  the  National  Service-Learning 
Clearinghouse. 

(CFDA  No.  94.009  Training  and  Technical 
\ssi5tanc8) 

Dated:  November  29. 1999. 
William  Bentley, 

Director  Department  of  Evaluation  and 
Effectiw  Practices.  Corporation  for  National 
and  Community  Service. 
IFR  Doc.  99-31409  Filed  12-2-99;  8:45  am) 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
bold  an  informal  conference  followed 
by  a  public  hearing  on  Wednesday. 
December  8,  1999.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting.  Both  the  conference 
and  business  meeting  are  open  to  the 
public  and  vrill  be  held  in  the  Goddard 
Conference  Room  of  the  Commission's 
offices  at  25  State  Police  Drive,  West 
Trenton,  New  jersey. 

The  conference  among  the 
Commissioners  and  staff  will  begin  at 
9:30  a.m.  and  will  Include  a 
presentation  on  the  inaugural  meeting  of 
the  Water  Management  Advisory 
Committee,  including  a  presentation  on 
trends  in  potable  water  supplied  by  the 
DRBC.  Additional  items  for  the 
conference  session  include  a  report  on 
hydrologic  conditions  in  the  Basin;  a 
report  on  activities  of  the  Flow 
Management  Technical  Advisory 
Committee:  a  report  on  the  Flood 
Response  Meeting  of  Decemtier  2,  1999: 
a  report  on  talks  with  the  U.S.  Army 
Corps  of  Engineers  regarding  alternative 
funding  for  DRBC  and  temporary 
drought  storage  at  F.E.  Walter  Reservoir; 
and  revisions  to  the  Commission's 
proposed  meeting  schedule  for  2000. 

In  addition  to  tne  dockets  below, 
which  are  scheduled  for  public  hearing 
at  the  1:00  p.m.  business  meeting,  the 
Conmiisslon  will  address  the  following: 
Minutes  of  the  October  27, 1999 
business  meeting:  announcements; 
report  on  Basin  hydrologic  conditions; 
reports  by  the  Executive  Director  and 
General  Counsel;  and  public  dialogue. 
The  Commission  will  also  consider 
resolutions  to:  establish  a  Monitoring 
Advisory  Committee;  renew  the  Toxics 
Advisory  Committee;  expand  the  Water 
Quality  Advisory  Committee  by  adding 
members  of  the  regulated  community: 
authorize  the  Executive  Director  to 
contract  for  a  flow  management  study: 
and  amend  Docket  No.  D-68-20  CP  ' 
(Revised)— PSEaG  Salem  Nuclear 
Generating  Station — to  extend  the 
expiration  date  of  the  docket  to  provide 
adequate  time  for  its  review. 

The  subjects  of  the  hearing  will  be  as 
follows: 

1.  Holdover:  Bucks  County  Water  S- 
Sevmr  Authority    D-99-13CP.A 
project  to  rerate  the  Han'ey  Avenue 
sewage  treatment  plant  (S'TP)  from  0.9 
million  gallons  per  day  (mgd)  to  1.2 
mgd  for  treatment  of  wet  weather 
inflow.  Located  at  the  end  of  Harvey 
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Avenue  in  Doylestown  Borough,  Bucks 
County,  Pennsylvania,  the  STP  will 
continue  to  serve  Doylestown 
Township.  Doylestown  Borough  and 
Plumstead  Township.  Following  high 
qualitv-  secondary  treatment,  emuent 
will  continue  to  discharge  to  Cooks  Run, 
a  tributary  of  Neshaminy  Creek. 

2.  Telford  Borough  Authoritv    D-S6- 
7  CP  RENEWAL.  A  renewal  of'a  ground 
water  withdrawal  project  to  supply  up 
to  38.6  million  gallons  (mg]/30  days  of 
water  to  the  applicant's  distribution 
system  from  Wells  No  1.  3.  4.  5  and  6. 
Commission  approval  on  September  2B, 
1988  was  extended  to  10  years.  The 
applicant  requests  that  the  total 
withdrawal  &X)m  all  wells  remain 
limited  to  38.6  mg/30  days.  The  project 
is  located  in  Telford  Borough,  Bucks 
and  Montgomery'  Counties  and  West 
Rockhill  Township  and  Hilltown 
Township.  Bucks  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

3.  Panther  Creek  Partners    D-87-66 
(Revision  21  RENEWAL.  A  renewal  of  a 
water  allocation  to  supply  up  to  67  mg/ 
30  days  to  the  applicant's  84  megawatt 
culm-fired  power  plant  which  supplies 
electricity  to  the  Metropolitan  Edison 
power  grid.  Commission  approval  on 
June  27,  1990  was  limited  to  ten  years 
and  will  expire  unless  renewed.  No 
expansion  of  the  approved  withdrawal 
is  proposed.  A  seasonal  alternate  water 
source  will  he  provided  by  the 
Nesquehoning  Borough  Authority  to 
offset  pre-treatment  costs  of  the 
applicant's  existing  Lusanne  Tunnel 
mine  pool  overflow  withdrawal.  Since 
treated  wastewater  will  continue  to  lie 
used  to  stabilize  ash,  no  effluent 
discharge  will  occur.  The  project  is 
located  just  west  of  the  Nesquehoning 
Creek  in  Nesquehoning  Borough, 
Carbon  County.  Pennsylvania. 

4.  Borough  of  East  Stroudsburg    D- 
92-72  CP.  A  ground  water  withdrawal 
project  to  supply  up  to  28.2  mg/30  days 
of  water  to  the  applicant's  distribution 
system  from  new  Well  No.  4.  and  to 
increase  the  withdrawal  limit  from  all 
wells  from  28.2  mg/30  days  to  S6.4  mg/ 
30  days.  The  total  combined  withdrawal 
for  the  applicant's  ground  water  and 
surface  water  withdrawals  will  remain 
at  75  mg/30  days.  The  project  is  located 
in  the  Borough  of  East  Stroudsburg. 
Monroe  County,  Pennsylvania. 

5.  Citizens  utilities  Water  Company  of 
Pennsylvania    D-99-30  CP.  A  project  to 
transfer  up  to  2  mgd  of  potable  water  to 
the  applicant's  Glen  .\lsace  District 
service  area  through  an  interconnection 
with  the  Reading  Area  Water  Authority 
Maiden  Creek  Filtration  Plant  which 
draws  from  Lake  Ontelaunee  Reservoir; 
no  increase  in  Reading's  allocation  is 


needed.  The  applicant  will  continue  to 
serve  development  in  Exeter  Township 
and  St.  Laurence  Borough,  and  has 
included  design  capacity  for  a  projected 
future  service  area  expansion  in 
Robeson  Tovvnship.  all  within  Berks 
County,  Pennsylvania.  The  applicant 
currently  supplies  an  average  of  1.12S 
mgd  from  1 7  wells  and  an  existing 
interconnection  with  Mount  Penn  Water 
Authority.  Berks  County. 

6.  Lonza,  Inc.     0-99-38.  A  project  to 
upgrade  and  expand  the  applicant's 
existing  0.06  mgd  industrial  wastewater 
treatment  plant  (IWTP)  to  provide  Best 
Available  Technology  for  treatment  of 
0.08  mgd  for  the  applicant's  Riverside 
Plant  organic  chemical  manufacturing 
facility  located  on  River  Road  in  Upper 
Merion  Township.  Montgomery  County, 
Pennsylvania.  Treated  effluent  will 
continue  to  discharge  to  the  Schuylkill 
River  via  the  Matsunk  Creek  culvert. 

7.  Municipal  Authority  of  the  Borough 
of  Minersville    D-99-44  CP.  A  project 
to  modify  the  applicant's  existing 
potable  water  treatment  plant  residual/ 
wastewater  management  system  by 
constructing  two  filter  backwash 
holding  tanks  to  replace  the  existing 
slow  sand  filter  process.  The  0.11  mgd 
treated  effluent  will  be  conveyed  to  the 
applicant's  Reservoir  No.  3  on  Dyer 
Run,  a  tributary  of  the  West  Branch 
Schuylkill  River,  located  in  Cass 
Township,  Schuylkill  County, 
Pennsylvania.  No  expansion  of  capacity 
is  proposed. 

8.  Gladys  Brittingham  Farm    D-99- 
58.  A  ground  water  withdrawal  project 
to  supply  a  maximum  of  5.6  mg/30  days 
of  water  for  irrigation  of  the  applicant's 
farm  crops  from  new  Wells  No.  162541 
and  167042  in  the  Columbia  aquifer. 
The  water  will  irrigate  approximately  26 
acres  of  grain  and  vegetables.  The 
project  is  located  near  the  Town  of 
Milton,  Sussex  County.  Delaware. 

Proposal  to  Amend  Public  Service 
Electric  &■  Gas  Company  Docket    D-68- 
20  CP  (Revised),  Salem' Nuclear 
Generating  Station,  to  extend  the 
expiration  date  of  the  docket  until  six 
months  after  completion  of  review  and 
approval  by  the  New  Jersey  Department 
of  Environmental  Protection.  The 
project  is  located  in  Lower  AUoways 
Creek  Township.  Salem  County.  New 
Jersey  and  will  continue  to  withdraw 
and  discharge  in  the  Delaware  River  in 
Water  Quality  Zone  5. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500.  ext.  221.  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  bearing  are  requested  to 


register  with  the  Secretary  at  (609)  883- 
9500.  ext.  203  prior  to  the  hearing. 

Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
Americans  With  Disabilities  Act  who 
wish  to  attend  the  hearing  should 
contact  the  Secretary,  Pamela  M.  Bush, 
at  (609)  883-9500,  ext.  203.  or  the  New 
Jersey  Relay  Service  at  1-800-852-7899 
(TTY)  to  di.scuss  how  the  Commission 
may  accommodate  your  needs. 

Dated:  November  22. 1999. 
Pamela  M,  Bush, 
Secretary. 

IFR  Ooc.  99-31381  Piled  12-2-98: 8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
3.  2000. 

AOOflESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W..  Room  10235.  New 
Executive  Office  Building.  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFELeOMB.EOP.GOV. 
SUPPLEMENTARY  INFOftMATKM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunify  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
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of  review  requested,  e,g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dalod;  November  29.  1999. 
William  E.  Burrow, 

Ltynder.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Special  Education  Expenditure 
Project. 

Frequency:  On  occasion. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs, 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  24,474 

Burden  Hours:  12,391 

Abstract:  This  package  is  to  request 
clearance  for  The  Special  Education 
Expenditures  Project  (SEEP).  The 
purpose  of  the  study  is  to  provide 
information  about  resource  allocation  to 
special  education  programs.  The  study 
will  provide  information  on  how 
resources  are  allocated  among  various 
special  education  programs,  and  how 
the  use  of  resources  varies  across  states, 
schools  and  districts  (e.g..  by  school 
poverty  levels  and  size  of  allocation). 
The  study  will  report  total  expenditures 
on  special  education,  average  per  pupil 
expenditures  for  special  education 
programs  and  services,  patterns  of 
resource  allocation,  and  patterns  of 
services  to  different  categories  of 
students.  Respondents  will  include 
state,  district,  and  school  staff  including 
teachers  and  instructional  aides. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education,  400  Maryland  Avenue. 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington.  DC.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address  OC/0_IMG— 
Issues@ed.gov  or  should  be  faxed  to 
202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Sheila  Carey  at  202-708-6287  or 
electronically  mail  her  at  internet 
address  sheila_carey©ed.gov. 
Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 


Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Reinstatement. 

r7(/e:  Vocational  Technical  Education- 
Annual  Performance  and  Financial 
Reports. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  and  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  54 

Burden  Hours:  7.030 

Abstract:  The  information  contained 
in  the  Annual  Performance  Reports  for 
Vocational  Technical  Education  is 
needed  to  monitor  the  performance  of 
the  activities  and  services  funded  under 
the  Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  of  1998.  Report 
to  Congress  on  the  Levels  of 
Performance  Achieved  on  the  core 
indicators  of  performance,  provide 
necessary  outcome  information  to  meet 
the  Office  of  Vocational  and  Adult 
Education's  (OVAE's)  Government 
Performance  and  Results  Act  (GPRA) 
goals  for  Vocational  Technical 
Education,  and  provide  documentation 
for  incentive  awards  under  Title  V  of 
the  Workforce  Investment  Act  The 
respondents  include  eligible  agencies  in 
59  states  and  insular  areas. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education,  400  Marvland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3.  Washington.  D.C.  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
OC/0_IMG_Is6ue8@ed.gov  or  should 
be  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Sheila  Carey  at  202-70B-6287or 
electronically  at  her  internet  address 

Sheila Carey@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Doc.  99-31287  Filed  12-2-99;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Submission  (or  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
3,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory-  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  1 7th 
Street,  N.W..  Room  10235.  New 
Executive  Office  Building,  Washington. 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL®OMB.EOP  GOV. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Stale  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory'  obligations.  The  Leader. 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  ^ouped  by 
office,  contains  the  following:  (I)  Type 
of  review  requested,  e.g.  new,  revision. 
e.\tension.  existing  or  reinstatement;  (2) 
Title:  (3)  Summary'  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Oaled:  November  29.  1999. 
William  E.  Burrow, 

Leader,  Information  .Management  Croup, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Chief  Financial  Officer 

Type  of  Review:  Reinstatement 

Title:  Applicants  Proposed  Budget 
Information. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit:  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't.  SEAs  and 
LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  17.248. 
Burden  Hours:  301.840. 

Abstract:  This  collection  is  necessarv' 
for  the  award  and  administration  of 
discretionary  and  formula  grants.  The 
collections  specific  to  ED  forms  are  part 
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of  the  reinvented  process  ED  used  for 
awarding  multi-year  discretionary 
grants.  The  new  process  substantially 
increases  flexibility  of  the  grant  process 
by  enabling  all  years  of  multi-year 
budgets  to  be  negotiated  al  the  time  of 
initial  award  (ED  FORM  524). 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  S.W..  Room  5624.  Regional 
Office  Building  3.  Washington,  D.C. 
20202-4651.  or  should  be  electronically 
mailed  to  the  Internet  address 
OaO_IMG_Issues®ed.gov.  or  should 
be  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Jacqueline  Montague  at  202- 
708-5359  or  by  e-mail  at 
jackie_monlague@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IKR  Ooc.  9»-31338  Filed  12-2-99:  8:45  ami 
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DEPARTMENT  OF  EOUCATK)N 

DEPARTMENT  OF  LABOR 

The  Advisory  Council  for  School-to- 
Work  Opportunities;  Notice  of  Renewal 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  the  Secretaries 
of  Labor  and  Education  have  renewed 
the  charter  for  the  Advisory  Council  for 
School-to-Work  Opportunities. 

The  Advisory  Council  for  School-to- 
Work  Opportimities  shall  provide 
advice  to  the  Departments  of  Education 
and  Labor  on  a  number  of  matters 
pertaining  to  implementation  of  the 
School-to-Work  Opportunities  Act  of 
1994.  The  Council  shall  be  responsible 
for:  Assessing  the  progress  of  School-to- 
Work  Opportunities  systems 
development  and  program 
implementation  toward  achieving  the 
goals  for  the  School-to-Work 
Opportunities  initiative;  providing 
feedback  and  making  recommendations 
to  the  Executive  Committee  regarding 
the  progress  and  direction  of 
implementation  of  the  School-to-Work 
Opportunities  initiative;  advising  the 
Executive  Committee  on  the 
effectiveness  of  the  Federal  role  in 
providing  venture  capital  to  States  and 
localities  to  develop  School-to-Work 
systems;  and  reporting  periodically  to 
the  Executive  Committee  on  emerging 
issues,  actions,  and  findings  and 


providing  input  into  policy  issues,  as 
requested. 

The  Council  will  meet  two  times  a 
year.  It  will  be  composed  of 
approximately  40  members,  with  the 
following  representation:  educators, 
employers,  labor,  community  groups, 
the  general  public,  students  (secondary 
and  post-secondary),  parents,  State 
officials  (current  Governors.  State 
legislators.  State  STWO  officials),  and 
local  officials  (mayors,  county 
administrators,  local  STWO  officials). 
None  of  these  members  shall  be  deemed 
to  be  employees  of  the  United  States. 

The  Council  will  report  to  the 
Departments  of  Education  and  Labor 
through  the  School-to-Work 
Opportunities  Executive  Committee, 
composed  of  senior  executive  Federal 
officials  from  the  Departments  of 
Education  and  Labor.  It  will  function 
solely  as  an  advisory  body  and  in 
compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  The  Advisory  Council  for  School-to- 
Work  Opportunities.  Such  comments 
should  be  addressed  to:  Stephanie 
Powers,  National  School-lo-Work  Office, 
400  Virginia  Avenue,  SW,  Room  210, 
Washington,  DC  20024. 

Signed  at  Washington,  DC  this  29th  day  of 
November,  1999. 
Alexis  M.  Herman, 
Secretary'  of  Labor 
Richard  W.  Riley, 
Secretary  of  Education. 
IFR  Doc.  99-31410  Filed  12-2-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EROO-33-000:  EROO-aS-OOO; 
EROO-56-000;  EROO-1 07-000;  and  EROO- 
136-000  (Not  consolidated)) 

AES  Placerita,  Inc.;  Broad  River 
Energy  LLC;  FPL  Energy  Wisconsin 
Wind,  LLC;  LA  Paloma  Generating 
Company,  LLC;  FortisUS  Energy 
Corporation,  LLC;  Notice  of  Issuance 
of  Order 

November  29, 1999. 

AES  Placerita,  Inc.,  Broad  River 
Energy  LLC,  FPL  Energy  Wisconsin 
Wind,  LLC,  La  Paloma  Generating 
Company,  LLC  and  FortisUS  Energy 
Corporation,  LLC  (hereafter,  "the 
Applicants")  filed  with  the  Commission 
rate  schedules  in  the  above-captioned 
proceedings,  respectively,  under  which 


the  Applicants  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  certain  of  the  Applicants  may 
also  have  requested  in  their  respective 
applications  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  the 
Applicants.  On  November  23, 1999.  the 
Commission  issued  an  order  that 
accepted  the  rate  schedules  for  sales  of 
capacity  and  energy  at  market-bassed 
rates  (Clrder).  in  the  above-docketed 
proceedings. 

The  Commission's  November  23, 1999 
Order  granted,  for  those  Applicants  that 
sought  .such  approval,  their  request  for 
blanket  approval  under  Part  34,  .subject 
to  the  conditions  found  in  Appendix  B 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  the 
Applicants  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  if  the  Applicants 
have  requested  such  authorization,  the 
Applicants  are  hereby  authorized  to 
issue  securities  and  assume  obligations 
and  liabilities  as  guarantor,  indorser. 
surety  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  Applicants,  compatible 
with  the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  the 
Applicants'  issuances  of  securities  or 
assumptions  of  liabilities  *   *   * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  23, 1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  N.E.. 
Washington,  D.C.  20426.  This  issuance 
may  also  be  viewed  on  the  Internet  at 
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/ittp.//ivww./erc./ed.us/online/rims.htm 

(call  202-208-2222  for  assistance). 

David  P.  Boer^r«, 

Secretary. 

IFR  Doc  99-31332  Filed  12-2-99:  8:43  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  CP98-107-001  and  CP9ft-109- 
001] 

Continental  Natural  Gas,  Inc.;  Notice  of 
Corporate  Name  Change 

November  29. 1999. 

Take  notice  that  on  November  16, 
1999,  OIS  Continental  Natural  Gas,  Inc. 
(CMS  Continental)  tendered  for  filing  in 
the  above-docketed  proceedings  a  notice 
concerning  a  change  in  its  corporate 
name.  CMS  Continental  informs  the 
Commission  that  effective  October  16, 
1998,  the  name  of  CMS  Continental 
Natural  Gas.  Inc.  has  been  changed  to 
CMS  Field  Services.  Inc.  CMS 
Continental  requests  that  the 
Commission  modify  its  records  in  the 
above-docketed  proceedings,  including 
the  certificates  granted  to  CMS 
Continental  under  the  name  Continental 
Natural  Gas.  Inc.  to  reflect  the  new- 
name.  CMS  Continental  states  that  its 
corporate  name  change  is  a  change  in 
name  only  and  does  not  reflect  any 
substantive  change  in  operation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://virww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers,    ^ 
Secretary. 

IFR  Doc.  99-31331  Filed  12-2-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL95-49-000;  Project  No. 
6032-028] 

Fourth  Branch  Associates 
(Mechanicville)  v.  Niagara  Mohawk 
Power  Corporation;  Notice  of  Issuance 
of  Order 

November  29, 1999. 

On  November  23. 1999.  the 
Commis.sion  issued  an  "Order 
Dismissing  Complaint.  On  Petition  For 
Declaratory  Order.  Rejecting  Offer  Of 
Settlement.  And  Giving  Notice  Of 
Intention  To  Accept  Surrender  of 
License"  (Order),  in  the  above-docketed 
proceedings. 

Ordering  paragraph  (G)  of  the  Order 
gives  notice  of  the  Commission's  intent 
to  accept  the  surrender  of  the  license  for 
Project  No.  6032. 

Ajiy  reply  the  licensees  wish  to  make 
must  be  filed  on  or  before  December  23, 
1999. 

Copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch,  888  First  Street.  N.E.. 
Washington.  D.C.  20426.  This  issuance 
may  also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/hins.htm 
(call  202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

IFR  Doc  99-31330  Filed  12-2-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EGOO-27-000,  at  al.] 

AmerGen  Energy  Company,  L.L.C,,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

November  23.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  AmerGen  Energy  Company.  L.L.C. 

IDor.kol  No.  EG0O-27-OD0I 

Take  notice  that  on  November  17. 
1999.  AmerGen  Energy  Company. 
LLC.  submitted  an  application  for 
Exempt  Wholesale  Generator  status 
pursuant  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935. 

Comment  tfate;  December  14. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Dominion  Equipment,  Inc. 

(Docket  No.  EGOO-28-OOOl 

Take  notice  that  on  November  17. 
1999.  Dominion  Equipment.  Inc. 
(Dominion  Equipment)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determinabon  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Conmiission's  regulations. 

Dominion  Equipment  will  own.  as 
lessor  tmder  a  net  lease,  two  eligible 
facilitie„s  to  be  constructed  in  Ohio,  one 
eligible  facility  to  be  constructed  in 
Pennsylvania  and  one  eligible  facility  tu 
be  constructed  in  West  Virginia. 
Dominion  Equipment  will  lease  the 
eligible  facilities  to  operating  companies 
that  will  operate  the  facilities  as  exempt 
wholesale  generators. 

Comment  date:  December  14.  1999.  in 
accordance  vnth  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequac)'  or  accurac)'  of  the  application 

3.  First  Security  Bank.  National 
Association.  Not  in  Its  Individual 
Capacity.  But  Solely  as  Certificate 
Trustee  Under  the  'Trust  Agreement 
(DRI  Trust  No.  1999-A) 

IDockel  No.  liGOO-29-OOOl 

Take  notice  that  on  November  19, 
1999,  First  Security  Bank.  National 
Association,  not  in  its  individual 
capacity,  but  solely  as  Certificate 
Trustee  under  the  Trust  Agreement  (DRI 
Trust  No.  1999-A)  (the  Trust)  filed  with 
the  Federal  Energ\'  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Trust  will  own  two  eligible 
facilities  to  be  located  in  Ohio,  one 
eligible  facility  to  be  located  in 
Pennsylvania  and  one  eligible  facility  to 
be  located  in  West  Virginia.  The  Trust 
will  lease  all  four  of  the  eligible 
facilities  to  Dominion  Equipment.  Inc.. 
which  in  turn  will  sublease  the  facilities 
to  operating  companies  that  will  operate 
the  eligible  facilities  as  exempt 
wholesale  generators. 

Comment  date:  December  14. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacv  or  accuracy  of  the  application. 

4.  Sierra  Pacific  Energy  Company 

IDockcl  No.  ER0O-50U-000I 

Take  notice  that  on  November  17. 
1999.  Sierra  Pacific  Energy  Company 
(SPEC),  tendered  for  filing  an 
amendment  to  its  November  4, 1999. 
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application  for  an  order  accepting  its 
FERC  Electric  Rate  Schedule  No.  1 
which  will  permit  SPEC  to  make 
wholesale  iiales  of  electric  power  at 
market  rates  to  eligible  customers 
located  outside  of  its  two  Nevada 
control  areas  and  to  sell  ancillary 
services  at  market-based  rates  within  the 
California  ISO  control  area.  The 
amendments  incorporate  changes  to  the 
proposed  Market-Based  Tariff  and  Code- 
of-Conduct  necessary  to  reflect  the 
announcement  by  SPEC'S  parent 
company  that  it  had  entered  into  an 
agreement  to  acquire  Portland  General 
Electric  Company. 

Comment  date:  December  7.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Company 

(Docket  No.  EROO-589-OOOl 

Take  notice  that  on  November  17. 
1999.  Commonwealth  Edison  Company 
(ComEd).  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Service  (Service  Agreement)  and  a 
Network  Operating  Agreement 
(Operating  Agreement)  between  ComEd 
and  MidAmerican  Energy  Company. 
These  agreements  will  govern  ComEd's 
provision  of  network  service  to  serve 
retail  load  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT). 

ComEd  requests  an  effective  date  of 
November  1. 1999.  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
MEC. 

Comment  date:  December  7. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  niinova  Po%ver  Marketing,  Inc. 

I  Docket  No.  EROO-590-OOOl 

Take  notice  that  on  November  17. 
1999,  niinova  Power  Marketing,  Inc. 
(IPMl).  tendered  for  filing  an  Electric 
Power  Transaction  Service  Agreement 
under  which  certain  customers  will  take 
service  pursuant  to  IPMI's  power  sales 
tariff.  Rate  Schedule  FERC  No.  1. 

IPMl  has  requested  an  effective  date 
of  October  18. 1999.  for  each  service 
agreement. 

Comment  date:  December  7,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Electric  Energy,  Inc. 

(Docket  No.  ER0&-591-O00] 

Take  notice  that  on  November  17. 
1999.  Electric  Energy.  Inc.  (EEInc). 
tendered  for  filing  changes  to  its  Open 
Access  Transmission  Tariff  to  correct 
and  reduce  the  per  MW-Month  rate 


applicable  to  Schedule  1 .  Scheduling. 
System  Control  and  Dispatch  Service. 

EElnc.  also  requests  waiver  of  any 
applicable  regulations  to  permit  its 
proposed  tariff  change  to  become 
effective  on  December  1.  1999. 

Comment  date:  December  7.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  TXU  Electric  Company 

(Docket  No.  EROO-5g2-0OOI 

Take  notice  that  on  November  17. 
1999,  TXU  Electric  Company  (TXU 
Electric)  tendered  for  filing  executed 
transmission  service  agreements  (TSAs) 
with  Central  Power  and  Light  Company 
and  West  Texas  Utilities  Company,  for 
certain  Planned  Service  and  Unplanned 
Service  transactions  under  TXU 
Electric's  Tariff  for  Transmission 
Service  To.  From  and  Over  Certain 
HVDC  Interconnections. 

TXU  Electric  requests  an  effective 
date  for  the  TSAs  that  will  permit  them 
to  become  effective  as  of  lanuary  1 , 
1997.  Accordingly.  TXU  Electric  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
Central  Power  and  Light  Company  and 
West  Texas  Utilities  Company,  as  well 
as  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  December  7. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tucson  Electric  Power  Company 

(Docket  No.  EROO-593-OOOl 

Take  notice  that  on  November  17, 
1999.  Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  an 
Umbrella  Service  Agreement  between 
Tucson  and  APS  Energy  Services.  Inc., 
for  short-term  power  sales  under 
Tucson's  Market-Based  Power  Sales 
Tariff,  FERC  Electric  Tariff  Original 
Volimie  No.  3. 

Comment  date:  December  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Power  and  Light  Company 

IDockol  No.  EROO-594-OOOl 

Take  notice  that  on  November  17, 
1999.  Central  Power  and  Light  Company 
submitted  for  filing  a  letter  agreement 
for  the  exchange  of  electricity  between 
CPU  for  whom  Central  &  South  West 
Services.  Inc.  (CSWS)  is  acting  as  agent. 
Small  Hydro  of  Texas,  Inc.  (SHOT),  and 
TXU  Electric  Company  (TXU  Electric). 

CPL  states  that  a  copy  of  the  filing  has 
been  served  on  SHOT.  TXU  Electric, 
and  the  Public  Utility  Commission  of 
Texas. 


Coment  date:  December  7. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER(»-595-000( 

Take  notice  that  on  November  17, 
1999,  Rochester  Gas  and  Electric 
Corporation  filed  a  Notice  of 
Cancellation  of  Point  to  Point  Service 
Agreements.  The  Transmission 
Customers  are  listed  in  an  attachment  to 
the  filing. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements, 
expedited  resolution,  and  that  the 
termination  be  made  effective  as  of  the 
effective  date  of  the  Ni'ISO  tariff. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  the  Transmission 
Customers  listed  in  the  attachment  to 
the  filing. 

Comment  date:  December  7. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PIM  Interconnection,  L.L.C 

(Docket  No  EROO-596-OOOl 

Take  notice  that  on  November  17. 
1999.  PJM  Interconnection.  L.L.C.  (PJM), 
tendered  for  filing  a  notice  by  Allegheny 
Power  Service  Corporation  (APS)  to  PJM 
requesting  that  APS  be  removed  as  a 
signatory  to  the  Reliability  Assurance 
Agreement  among  Load  Serving  Entities 
in  the  PJM  Control  Area  (RAA).  and  a 
revised  Schedule  17  to  the  RAA 
removing  APS  from  the  list  of  parties  to 
the  RAA. 

PJM  requests  a  waiver  of  the  60-day 
notice  requirement  to  permit  the 
withdrawal  of  APS  as  a  signatory  to  the 
RAA  and  the  revised  Schedule  17  of  the 
RAA  to  become  effective  as  of 
November  18. 1999. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  parties  to  the  RAA. 
including  APS.  and  each  of  the  state 
regulatory  commissions  within  the  PJM 
Control  Area. 

Comment  date:  December  7. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Maine  Power  Company 

(Docket  No.  ER0O-597-OO0( 

Take  notice  that  on  November  1 7. 
1999,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
16  U.S.C.  §824d.  and  Part  35  of  the 
Rules  and  Regulations  (Regulations),  18 
CFR  Part  35.  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission),  four  executed  agreements, 
as  detailed  in  the  accompanying  letter. 
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between  CMP  and  Constellation  Power 
Source,  Inc.,  dated  November  5. 1999. 
for  the  purchase  if  CMP's  entitlements 
to  energ)'.  capacity,  and  certain  other 
benefits  associated  with  its  tmdivested 
generation  assets. 

Comment  date;  December  7. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  UtiliCorp  United  Inc, 

(Docket  No.  ESOO-lO-OOOj 

Take  notice  that  on  November  18. 
1999.  UtiliCorp  United  Inc. 
("UtiliCorp"),  filed  an  application 
seeking  authorization  pursuant  to 
Section  204(a)  of  the  Federal  Power  Act 
to  issue  corporate  guarantees  in  support 
of  Debt  Securities  in  an  amount  of  up  to 
and  including  $160,000,000  (Australian) 
(and  any  associated  currency  and 
interest  rate  hedges)  to  be  issued  by  a 
UtiliCorp  Subsidiary  at  some  time(s) 
before  March  31.  2000.  UtiliCkirp  also 
requests  an  exemption  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  of 
18  era  34.2. 

Comment  date:  December  14. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Electric  Energy,  Inc. 

(Docket  No.  ESOO-9-0001 

Take  notice  that  on  November  16. 
1999.  Electric  Energy,  Inc.  filed  an 
application  with  the  Commission 
seeking  authorization  pursuant  to 
Section  204  of  the  Federal  Power  Act.  to 
issue  up  to  $35,000,000  of  notes  under 
the  terms  of  certain  unsecured  revolving 
credit  agreements  or  under  terms 
substantially  similar  thereto  from  time 
to  time  over  the  24-month  period 
immediately  following  the  date  of  the 
Commission's  approval  of  the 
application. 

Comment  date:  December  14. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

e.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection.  This  filing  may  also  be 

viewed  on  the  Internet  at  http;// 

www.ferc.fed.us/online/rims.htm  (call    ■ 

202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary'. 

(FR  Doc.  99-31329  Filed  12-2-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(En-FRL-624»-6) 

Environmental  Impact  Statement*; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities.  General  Information  (202) 
564—7167  OR  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  November  22. 1999 
Through  November  26. 1999  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  990446.  DRAFT  EIS,  COE,  SC. 
Daniel  Island  Marine  Ou^  Terminal, 
Implementation.  South  Caroline  State 
Ports  Authority.  (SCSPA).  Charleston. 
Berkeley  County.  SC.  Due:  Januan'  18. 
2000.  Contact:  Tina  Hadden  (843) 
727-4330. 
EIS  No.  990447,  DRAFT  EIS.  NAS,  CA. 
FL,  Mars  Surveyor  2001  Mission, 
Implementation.  Orbit  Spacecraft 
Launched  from  Vandenberg  Air  Force 
Base.  CA;  Delta  II  7925  Launch 
Vehicle  in  March/April  2001  and  a 
Lander/Rover  Spacecraft  Launched 
from  Cape  Canaveral  Air  Station.  CA 
and  FL.  Due:  Januar>'  18.  2000. 
Contact:  Mark  R.  Dahl  (202)  358- 
1544. 
EIS  No.  990448.  FINAL  EIS.  FAA.  NC. 
Charlotte/Douglas  International 
Airport.  Construction  and  Operation. 
New  Runway  17/35  (Future  18iy36R 
.Associated  'Taxiway  Improvements. 
Master  Plan  Development.  Approval 
Airport  Layout  Plan  (ALP)  and  COE 
Section  404  Permit.  Mecklenburg 
County.  NC.  Due:  Ianuar\'  03.  2000. 
Contact:  Thomas  M.  Roberts  (404) 
305-7153. 
EIS  No.  990449.  DRAFT  EIS.  BLM.  OR. 
John  Day  River  Management  Plan. 
Implementation.  John  Day  River 
Basin.  Gilliam.  Grant.  Wheeler.  Crook. 
Harney.  Jefferson.  Morrow.  Sherman. 
Umatilla.  Union  and  Wasco.  OR  Due; 
March  03.  2000.  Contact:  Dan  Wood 
(541)416-6700. 
EIS  No.  990450.  FINAL  EIS.  FHW.  N\'. 
US-95  Improvements.  Along 
Summerlin  Parkway  to  the  Local  and 
Arterial  Road  Network  in  the 
Northwest  Region  of  Ijas  Vegas, 


Construction  and  Operation,  Clark 
County,  NV,  Due:  January  03,  2000. 
Contact:  John  T.  Price  (775)  687-1204. 

EIS  No.  990451.  DRAFT  SUPPLEMENT. 
AFS.  CA.  WA.  OR.  Northern  Spotted 
Uwl  Management  Plan.  Updated 
Information  for  Amendment  to  the 
Survey  and  Manage.  Protection  Buffer 
and  Other  Mitigating  Measures, 
Standards  and  Guidelines  (to  the 
Northwest  Forest  Plan).  Late- 
Successional  and  Old  Growth  Forest 
Related  Species  Within  the  Range  of 
the  Northern  Spatted  Owl.  OR,  WA 
and  CA.  Due:  January  18. 2000. 
Contact:  Hugh  Snook  (503)  808-2197. 
The  U.S.  Department  of  Agriculture's 

Forest  Service  and  the  U.S.  Department 

of  Interior's  Bureau  of  Land 

Management  are  Joint  Lead  for  this 

project. 

Dated:  November  30. 1999. 
Ken  Miltelboltz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

IFR  Doc.  99-31443  Filed  12-2-99;  8:45  ami 
Bii^MG  cooe  Hao-w-u 


ENVIRONMENTAL  PROTECnON 
AGENCY 

[ER-FRL-6248-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  15. 1999  Through 
November  19.  1999  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  the  Federal 
Register,  dated  April  10.  1999  (63  FR 
17856). 

Draft  EISs 

ERP  No.  D-AFS-165316-MT  Rating 
EC2.  Clearwater  Ecosystem  Management 
and  Timber  Sale  Project.  Timber 
Harvesting.  Burning.  Weed  Spraying 
and  Road  Management.  Lola  National 
Forest.  Seeley  Lake  Ranger  District. 
Missoula  County.  MT. 

Summary:  EPA  expressed 
environmental  concerns  with 
environmental  impacts  of  proposed 
noxious  weed  treatments  and  lack  of 
information  on  the  rationale  for  selected 
treatment  methods  and  implementation 
of  the  monitoring  plan. 
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ERP  No.  D-AFS-J65317-MT  Rating 
EC2,  Double  Sec  Timber  Sale  and 
Vegetation  Management  Project. 
Implementation.  Beaverbead-Deerlodge 
National  Forest.  Pintler  Ranger  District, 
Deerlodge  and  Granite  Counties.  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  the  lack 
of  information  on  tiie  monitoring 
program  implementation  and  also 
recommends  improved  disclosure  of  air 
quality  impacts  and  mitigation  for 
prescribed  burning.  Additional 
information  is  needed  to  fully  assess 
and  adequately  mitigate  potential 
impacts  of  the  management  actions. 

ERP  No.  D-COE-F35046-OH  Rating 
EC2.  Ashtabula  River  and  Harbor 
Dredging  and  Disposal  Project,  Design, 
Construction,  Operation  and 
Maintenance.  Ashtabula  River 
Partnership  (AJU"),  Ashtabula  County, 
OH. 

Summary:  EPA  expressed 
environmental  concerns  in  the  area  of 
wetland  mitigation  and  compliance 
with  regulations  implementing  the 
Toxic  Substance  Control  Act. 

Final  EISc 

ERP  No.  F-AFS-G65067-LA 
Kisatchie  National  Forest  Revision  Land 
and  Resource  Management  Plan, 
Implementation,  Claiborne,  Grant, 
Natchitoches,  Rapides,  Vernon,  Webster 
and  Winn  Parishes,  LA. 

Summary:  EPA  expressed  lack  of 
objection;  the  FEIS  responds  to  our 
concerns  on  the  draft  EIS. 

ERP  No.  F-AFS-L65314-OR  Mill 
Creek  Watershed  Timber  Sales  Project. 
Implementation.  Ochoco  National 
Forest.  Crook  County.  OR. 

Summary:  No  formal  comment  letter 
sent  to  the  preparing  agency. 

ERP  No.  F-DOA-G36150-AR 
Departee  Creek  Watershed  Plan  Flood 
Prevention,  Implementation,  COE 
Section  404  Permit,  Independence  and 
lackson  Counties,  AR. 

Summary:  EPA's  previous  concerns 
have  been  addressed,  therefore  EPA  has 
no  objection  to  the  proposed  action. 

ERP  No.  F-DOE-G06011-NM  Sandia 
National  Laboratories/New  Mexico 
(SNL),  Continue  Operation,  Site-Wide 
(DOE/EIS-0281),  Albuquerque,  NM. 

Summary:  No  formal  comment  letter 
sent  to  preparing  agency. 

ERP  No.  F-NOA-A64058-00 
Regulatory  FEIS — Pelagic  Sargassum 
Habitat  Fishery  Management  Plan, 
Implementation,  South  AUanUc  Region. 

Summary:  EPA  strongly  supports  the 
proposed  suspension  of  the  Sargassum 
fishery  pursuant  to  the  FMP,  due  to  the 
critical  habitat  value  of  Sargassum  weed 
for  countiess  fish,  invertebrates  and  sea 
turtles. 


Dated:  Novemtwr  30,  1999. 
Ken  N4itteUialtz. 

Environmental  Protection  Specialist,  Ofpce 
of  Federal  Activities. 

(FR  Doc.  99-31444  Filed  12-2-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[OPP-00634;  FRL-6397-7] 

State  RFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Notica  of 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTK3N:  Notice  of  public  meeting. 

summary:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
beginning  on  December  6. 1999  and 
ending  on  December  7. 1999.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 
IMTES:  The  SFIREG  will  meet  on 
Monday,  December"  6. 1999  from  8;30 
a.m.  to  S  p.m.  and  on  Tuesday, 
December  7. 1999  from  8:30  a.m.  to  12 
noon. 

ADOnesSES:  The  meeting  will  be  held  at 
The  Doubletree  Hotel,  300  Army  Navy 
Drive,  ArUngton-Crvstal  City,  VA. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Philip  H.  Gray.  SFIREG  Executive 
Secretary.  P.  O.  Box  1249,  Hardwick,  VT 
05843-1249:  (802)  472-6956;  fax:  (802) 
472-6957;  e-mail  address: 
aapco@plainfield.bypass.com  or  Elaine 
Y.  Lyon,  Field  and  External  Affairs 
Division  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460:  telephone  number:  (703) 
305-5306;  fax  number:  (703)  308-1850; 
e-mail  address:  lyon.elaine@epa.gov. 
SUPPLEMENTARY  INFORMATKM: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  but  all  parties  interested  in 
SFIREG's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  human 
health,  environmental  exposure  to 
pesticides,  and  insight  into  the  EPA's 
decision-making  process  are  invited  and 
encouraged  to  attend  the  meetings  and 
participate  as  appropriate. 

U.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  the  minutes,  and 


certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
ww\v. epa.gov/fedrgstr/  You  may  also 
obtain  electonic  copies  of  the  minutes, 
and  certain  other  related  documents  that 
might  be  available  electronically,  from 
the  Association  of  American  Pesticide 
Conti-ol  Officials  (AAPCO)  Internet 
Home  Page  at  http:// 
aapco.ceris.purdue.edu/doc/index.html. 
To  access  this  document,  on  the  Home 
Page  select  "SFIREG"  and  then  look  up 
the  entry  for  this  document  under  the 
"SFIREG  Meetings." 

2.  In  person.  The  Agency  has 
established  an  administrative  record  fbr 
this  meeting  under  docket  control 
number  OPP-00634.  The  administrative 
record  consists  of  the  documents 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  the  SFIREG 
meeting  topic,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This 
administraive  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm,  119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305—5805. 

m.  Purpose  of  Meeting 

Tentative  Agenda: 

1.  Update  and  discussion  of  Pesticide 
Field  Data  Plan. 

2.  Update  on  the  Food  Quality 
Protection  Act  (FQPA). 

3.  EPA's  role/involvement  in  the 
Invasive  Species  Management  Plan 
(Executive  Order  13112). 

4.  Rodeuticide  Stakeholder  process 
and  impacts  (meetings  and  outcomes). 

5.  Mosquitos  and  Public  Health  - 
EPA's  role,  activities  and  issues. 

6.  Establishment  of  the  Tribal 
Pesticide  Program  Council  (TPPC). 

7.  Label  Accountablility  Project. 
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8.  Strategy  to  address  the  authority 
over  pesticide  use  on  Federal  Facilities 
-  California. 

9.  Inspector  Credentials  Authorization 
Procedures  udpate. 

10.  Pesticide  Regulatory  Education 
Program  2000. 

11.  Committee  reports  and 
introduction  of  issue/discussion  papers. 

12.  Updates  from  the  Office  of 
Pesticide  Programs  and  the  Office  of 
Enforcement  and  Compliance 
Assurance. 

13.  SFIREG  issues  update  report. 

14.  Other  topics  as  appropriate. 

List  of  Subjects 

Environmental  protection. 
Dated:  November  29, 1999. 

Jay  EUeober^er, 

Director,  Field  and  External  Affairs  Division, 
Office  of  Pesticide  Programs. 

IFR  Doc.  99-31352  Filed  12-2-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64043;  FRL-6394-8] 

Azlnphos  Methyl;  Receipt  of  Requests 
For  Amendments  to  Delete  Uses; 
Request  For  Cancellation,  and 
Advance  Notification  of  Tolerance 
Revocation  and  Modifications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  companies  that  hold  the 
pesticide  registrations  of  pesticide 
products  containing  azinphos  methvl 
(0,0-dimethyl-S-((4-oxo-l,2,3- 
benzotriazin  3(4H)-yl)methyl) 
phosphorodithioate)  have  asked  EPA  to 
amend  their  registrations  to  delete  use 
on  cotton  in  Louisiana  and  east  of  the 
Mississippi  River,  and  on  sugarcane, 
ornamentals  (except  for  nurser>'  stocks), 
Christmas  trees,  shade  trees,  and  forest 
trees.  One  company  has  also  asked  EPA 
to  cancel  some  of  its  registrations  of 
pesticide  products  containing  azinphos 
methyl.  Pursuant  to  section  6(f)(1)  of  the 
Federal  Insecticide.  Fungicide,  and 
RodenUcide  Act  (FIFRA),  EPA  is 
announcing  the  Agency's  receipt  of 
these  requests  from  the  registrants.  The 
requests  to  cancel  certain  uses  from  the 
registrations  are  the  result  of  an 
agreement  between  EPA  and  several 
registrants  regarding  the  registration  of 
products  containing  azinphos  methyl. 
Given  the  potential  risks  that  azinphos 
methyl  use  on  cotton  in  Louisiana  and 
east  of  the  Mississippi  River,  sugarcane. 


ornamentals  (except  for  nursery  stock), 
Christmas  trees,  shade  trees,  and  forest 
trees  has  on  drinking  water  and 
ecosystems.  EPA  intends  to  grant  the 
requested  amendments  to  delete  uses. 
The  Agency  also  intends  to  grant  the 
requested  registration  cancellations.  In 
addition,  EPA  plans  to  issue  a 
cancellation  order  for  the  deleted  uses 
and  the  canceled  registrations  at  the 
close  of  the  comment  period  for  this 
announcement.  After  publication  of  the 
cancellation  order,  any  distribution, 
sale,  or  use  of  azinphos  methyl  products 
will  only  be  permitted  if  such 
distribution,  sale,  or  use  is  consistent 
with  the  terms  of  that  order. 
DATE:  Comments  on  the  requested 
amendments  to  delete  uses  and  the 
requested  registration  cancellations 
must  be  submitted  to  the  address 
provided  below  by  January  3.  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
Instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENT/\RY  UNfFORMA^nON  " 
section.  To  ensure  proper  receipt  by    • 
EPA,  it  is  imperative  that  you  identify 
docket  control  number  OPP-64043  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT;  By 
mail:  Barr\'  O'Keefe,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  telephone 
number:  703-308-8035.  e-mail  address; 
okeefe.barrv@epa.sov. 
SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  five  parts. 
The  first  pari  contains  general 
information  The  second  part  addresses 
^e  registrants'  requests  for  amendments 
to  delete  uses  and  for  voluntary 
cancellation  of  registrations.  The  third 
pari  proposes  existing  stock  provisions 
that  will  be  set  forth  in  the  cancellation 
order  that  the  Agency  intends  to  issue 
at  the  close  of  the  comment  period  for 
this  announcement.  The  fourth  part 
provides  advance  notification  of 
tolerance  revocation  and  modifications 
the  Agency  intends  to  propose.  And  the 
fifth  part  sets  forth  the  Agency's  import 
tolerance  guidance. 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  a^ected  by 
this  action  if  you  manufacture,  sell, 
disfribute,  or  use  azinphos  methyl 
products.  The  Congressional  Review 
Act,  5  use.  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 


not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3).  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entit\'.  consult  the  technical 
person  listed  iii  the  'FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically,  You  may  obtain 
copies  of  this  document  and  certain 
other  available  support  documents  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  You  may  access  this 
document  by  selecting  "Laws  and 
Regulations"  on  EPA's  Home  Page  and 
then  looking  up  the  entry  for  this 
document  under  the  "Federal  Register  - 
Environmental  Docimients."  You  can 
also  go  directly  to  the  "Federal 
Register"  listings  at  httpj/ 

iWi-w .epa.gov/fedrgstH .  To  access 
information  about  the  risk  assessment 
for  azinphos  methyl,  go  to  the  Home 
Page  for  the  Office  of  Pesticide  Programs 
or  go  directly  http://www/epa.gov/ 
oppsrrdl/op/azm.htm. 

2.  In  person  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
[OPP-640431.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Cr>"slarMall 
#2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  from  8:30  a.m.  to  4  p.ra  . 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  703-305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identif>^  docket 
control  number  [OPP-640431  in  the 
subject  line  on  the  first  page  of  your 
response. 
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1.  By  mail.  Submit  your  cx>nunents  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7302C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  .Agency.  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  703-305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov."  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  control 
number  34161.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  Hoiv  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  vrith 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conmient  that  includes  any 


information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 
the  'FOR  FURTHER  INFORMATION 
CONTACT"  section. 

£.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
e.stimate  that  you  provide. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Make  sure  to  submit  your  comments 
by  the  deadline  in  this  announcement. 

•  To  ensure  proper  receipt  by  EPA.  be 
sure  to  identify  the  docket  control 
number  assigned  lo  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Receipt  of  Requests  to  Delete  Uses 
And  to  Cancel  Registrations 

A.  Bequests  for  Amendments  to  Delete 
Uses 

In  a  memorandum  of  agreement 
("Agreement")  effective  August  2.  1999. 
EPA  and  a  number  of  registrants  of 
products  containing  aziophos  methyl 
agreed  to  several  voluntary'  measures  lo 


reduce  the  dietary,  agricultural  worker, 
and  ecosystem  risks  associated  with 
azinphos  methyl  exposure.  EPA 
initiated  the  negotiations  with 
registrants  after  azinphos  methyl,  as 
currently  registered,  was  foimd  to  pose 
an  unacceptable  dietary  risk  to  children 
ages  1  to  6  years  old,  risks  of  concern 
to  agricultural  workers,  and 
unacceptable  risks  to  birds,  aquatic 
invertebrates,  fish,  and  terrestrial 
mammals.  As  part  of  the  Agreement,  the 
signatory  registrants,  among  other 
things,  agreed  to  reduce  application 
rates  on  pome  fruit,  to  cap  production 
of  azinphos  methyl  products  available 
in  the  United  States,  and  to  take  a 
nimiber  of  steps  to  reduce  worker 
exposure.  The  signatory  registrants  also 
agreed  to  delete  the  use  of  azinphos 
methyl  products  on  cotton  in  Louisiana 
and  east  of  the  Mississippi  River, 
sugarcane,  ornamentals  (except  for 
nursery  stocks).  Christmas  trees,  shade 
trees,  and  forest  trees.  In  return,  EPA 
agreed  not  to  initiate  any  cancellation  or 
suspension  proceedings  under  section 
6(h)  or  6(c)  of  FIFRA  to  achieve  the  risk 
reduction  measures  set  forth  in  the 
Agreement. 

In  order  to  delete  azinphos  methyl  use 
on  cotton  in  Louisiana  and  east  of  the 
Mississippi  River,  sugarcane, 
ornamentals  (except  for  nursery  stocks), 
Christmas  trees,  shade  trees,  and  forest 
trees,  the  signatory'  registrants  have 
submitted  requests  to  amend  their 
registrations  of  pesticide  products 
containing  azinphos  methyl  to  delete 
such  uses  pursuant  to  section  6(f)(1)(A) 
of  FIFRA.  In  addition,  a  registrant  that 
did  not  sign  the  Agreement  has  also 
submitted  a  request  to  amend  its 
registrations  of  pesticide  products 
containing  azinphos  methyl  to  delete 
such  uses.  The  registrations  for  which 
amendments  were  requested  are 
identified  in  the  following  Table  1. 


Table  1.— Registrations  With  Requested  Amendments 

Company 

Reg  No 

ProrJuct 

SLNs 

Bayer  Oxporatior  

3125-108 

85%  Technical 

NJ94000300 

MaWiteshim  Chemical  Works.  Ltd 

11678-* 
11678-53 

85%  Technical 

BS%  Formulation  Imemiediate 

Makhteshim-Agan  of  North  America,  Inc 

66222-11 
66222-12 

66222-16 

50%  Wettable  Powder 

22.1%  EmulsitiaWe  Concentrate 

22.1%  Emulsifialile  Concentrate 

Gowan  Company _ 

10163-78 

10163-80 

10163-95 

10163-138 

1016^-139 

50%  Wettable  Powder 

22.2^0  Emulsffiable  Concentrate 

85%  Technical 

35%  Wettable  Powder 

35%  Wettable  Powder 

1 

AZ94000800 
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Table  1. 

—Registrations  With  Requested  Amendments— Continued 

Company 

Reg.  tte 

Product 

SLNs 

10163-180 

50%  PVA  (Water  Soluble  Bags) 

51036-76 
51036-130 
51036-164 

22.2%  EmulsifiaWe  Concentrate 

35%  Wettable  Powder 

50%  Water  Dispensable  Granules 

AZ99000SOO 

A299000500 

AZ99000500 

34704-691 

22.2%  Emulsitiable  Concentrate 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  amended 
to  delete  one  or  more  pesticide  uses. 
Section  6(0(1)(B)  of  FIFRA  requires  that 
EPA  provide  a  30-day  period  in  which 
the  public  may  comment  before  the 
Agency  may  act  on  the  request  for 
voluntary  cancellation.  However,  such 
comment  period  may  be  waived  upon  a 
registrant's  request.  In  addition,  section 
6(fl(l)(C)  of  FIFRA  requires  that  EPA 
provide  a  IBO-day  comment  period  on 
a  request  for  voluntary  termination  of 
any  minor  agricultural  use  before 
granting  the  request,  imless  (1)  the 
registrants  request  a  waiver  of  the 
comment  period,  or  (2)  the 
Administrator  determines  that 
continued  use  of  the  pesticide  would 


pose  an  unreasonable  adverse  effect  on 
the  enviromnent.  The  registrants  have 
requested  that  EPA  waive  the  180-day 
comment  period.  In  light  of  this  request. 
EPA  is  granting  the  request  to  waive  the 
180-day  comment  period  and  is 
providing  a  30-day  public  comment 
period  before  taking  action  on  the 
requested  amendments  to  delete  uses. 
As  part  of  the  Agreement  negotiated 
with  the  registrants,  the  registrants 
agreed  to  relabel  all  stocks  of  azinphos 
methyl  products  that  are  under  their 
control  by  December  1, 1999.  Any 
distribution  or  sale  of  existing  stocks  of 
azinphos-methyl  products  by  the 
registrants  will  be  unlawful  after 
December  1. 1999.  Any  distribution  or 
sale  of  such  stocks  by  persons  other 
than  the  registrants  will  be  unlawful 
after  December  31. 1999.  Given  the 


potential  risks  that  azinphos  methyl  use 
on  cotton  in  Louisiana  and  east  of  the 
Mississippi  River,  sugarcane, 
ornamentals  (except  nurserv'  stock). 
Christmas  trees,  shade  trees,  and  forest 
trees  has  on  drinking  water  and 
ecosystems.  EPA  intends  to  grant  the 
requested  amendments  to  delete  uses  at 
the  close  of  the  comment  period  for  this 
announcement. 

B.  Bequest  for  Voluntary  Cancellation 

In  addition  to  requesting  amendments 
to  delete  uses,  one  registrant  has 
submitted  a  request  for  voluntary 
cancellation  of  some  of  its  registrations 
of  pesticide  products  containing 
azinphos  methyl.  The  registrations  for 
which  cancellation  was  requested  are 
identified  in  the  following  Table  2. 


Table  2.— Registrations  With  Cancellation  Requests 


Company 

Reg.  No 

Product 

SLNs 

Micro-Ro  Corporation _ 

■      51036-205 
51036-207 

22.2%  Emulsitiable  Concentrate 

50%  Wettable  Powder 

22.2%  Emulsitiable  Concentrate 

Txesooiioo 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
EPA  cancel  any  of  their  pesticide 
registrations.  The  registrant  has 
requested  that  EPA  waive  any 
applicable  comment  periods  before 
taking  action  on  its  request  for 
cancellation.  In  light  of  this  request, 
EPA  is  granting  the  request  to  waive  the 
1  BO-day  comment  period  and  is 
providing  a  30-<iay  public  comment 
period  before  taking  action  on  the 
requested  cancellations.  Given  the 
potential  risks  that  azinphos  methyl  use 
poses,  EPA  intends  to  grant  the 
requested  cancellations  at  the  close  of 
the  comment  period  for  this 
announcement. 

m.  Proposed  Existing  Stocks  Provisions 

The  registrants  have  requested 
voluntary  amendment  of  the  azinphos 
methyl  registrations  identified  in  Tabic 
1  and  voluntary  cancellation  of  the 


azinphos  methyl  registrations  identified 
in  Table  2.  Pursuant  to  section  6(0  of 
FIFRA,  EPA  intends  to  grant  the 
requests  for  voluntary  amendment  and 
cancellation.  For  purposes  of  the 
cancellation  order  that  the  Agency 
intends  to  issue  at  the  close  of  the 
comment  period  for  this  announcement, 
the  term  "existing  stocks"  will  be 
defined,  pursuant  to  EPA's  existing 
stocks  policy  at  56  FR  29362. 
Wednesday.  June  26. 1991,  as  those 
stocks  of  a  registered  pesticide  product 
which  are  currently  in  the  United  States 
and  which  have  been  packaged,  labeled, 
and  released  for  shipment  prior  to  the 
effective  date  of  the  amendment  or 
cancellation.  Any  distribution,  sale,  or 
use  of  existing  stocks  after  the  effective 
date  of  the  cancellation  order  that  the 
Agency  intends  to  issue  that  is  not 
consistent  with  the  terms  of  that  order 
will  be  considered  a  violation  of  section 
12(a)(2)(K)  and  /or  12(a)(1)(A)  of  FIFRA. 


A.  Distribution  or  Sale  by  Hegistrants 

Unless  existing  stocks  of  products 
identified  in  Table  1  are  relabeled  in  a 
manner  consistent  with  the  Agreement, 
the  distribution  or  sale  of  such  stocks  by 
registrants  will  not  be  lawfiil  under 
FIFRA  after  December  31.  1999.  except 
for  the  purposes  of  returns  and 
relabeling,  shipping  such  stocks  for 
export  consistent  with  the  requirements 
of  section  1 7  of  FIFRA.  or  for  proper 
disposal.  In  addition,  the  distribution  or 
sale  of  existing  stocks  of  products 
identified  in  Table  2  by  registrants  will 
not  be  lawful  under  FIFRA  after 
December  31.  1999.  except  for  the 
purposes  of  shipping  such  stocks  for 
export  consistent  with  the  requirements 
of  section  1 7  of  FIFRA  or  for  proper 
disposal. 

B.  Distribution  or  Sale  by  Other  Persons 

Unless  existing  stocks  of  products 
identified  in  Table  1  are  relabeled  in  a 
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manner  consistent  with  the  Agreement, 
the  distribution  or  sale  of  such  stocks  by 
persons  other  than  registrants  will  not 
be  lawful  under  FIFR.\  after  December 
31. 1999,  except  for  the  purposes  of 
returns  and  relabeling,  shipping  such 
stocks  for  export  consistent  with  the 
requirements  of  section  1 7  of  FIFRA.  or 
for  proper  disposal.  The  distribution  or 
sale  of  existing  stocks  of  products 
identified  in  Table  2  by  persons  other 
than  registrants  will  not  be  lawful  under 
FIFRA  after  December  31.  1999,  except 
for  the  purposes  of  shipping  such  stocks 
for  export  consistent  with  the 
requirements  of  section  1 7  of  FIFRA  or 
for  proper  disposal. 

C.  Use  of  Existing  Stocks 

The  use  of  existing  stocks  of  products 
identified  in  Tables  1  and  2  on  cotton 
in  Louisiana  and  east  of  the  Mississippi 
River,  sugarcane,  ornamentals  (except 
nursery  stock),  Christmas  trees,  shade 
trees,  and  forest  trees  will  be  lawful 
under  FIFRA  until  stocks  are  depleted 
provided  that  the  use  is  in  accordance 
with  either  the  directions  for  use 
contained  in  the  Agreement  or  the 
existing  labeling  of  that  product. 

IV.  Notification  of  Intent  to  Revoke 
Tolerances 

This  document  also  serves  to  give 
notice  that  the  Agency  intends  to 
propose  to  revoke  the  tolerance  found  in 
40  CFR  180.154  for  residues  of 
azinphos-methyl  in  or  on  sugarcane 
with  a  revocation/ expiration  date  of 
June  30.  2000.  Accordingly,  the  Agency 
will  issue  such  a  proposed  rule  to  be 
published  in  the  Federal  Register.  In  the 
August  2. 1999.  Agreement,  the 
registrants  agreed  to  cancel  the  use  of 
azinphos  methyl  products  on  sugarcane. 
The  Agreement  states  that  azinphos 
methyl  manuiact\uing-use  products  may 
not  be  reformulated  for  use  on 
sugarcane,  and  that  end-use  product 
labels  intended  for  use  in  the  2000 
growing  season  shall  not  have  sugarcane 
listed  as  a  use  site  in  the  directions  for 
use  section. 

In  addition,  this  document  serves  to 
give  notice  that  the  Agency  intends  to 
propose  to  lower  tolerances  found  in  40 


CFR  180.154  for  residues  of  azinphos- 
methyl  in  or  on  apples,  crabapples, 
cranberries,  grapes,  pears,  and  quinces. 
The  Agency  will  issue  such  a  proposed 
rule  to  be  published  in  the  Federal 
Register.  In  the  August  2, 1999, 
Agreement,  the  registrants  agreed  to 
submit  a  petition  requesting  specific 
tolerance  modifications  for  these  &uits 
to  be  effective  January  1,  2000.  The 
Agency  has  received  such  a  petition  and 
intends  to  lower  these  tolerances  to  help 
reduce  acute  dietary  risks  that  ciurently 
exceed  the  margins  of  safety  deemed 
acceptable  by  the  Agency. 

V,  Impart  Tolerance  Guidance 

The  Agency  recognizes  that  interested 
parties  may  want  to  retain  a  tolerance  in 
the  absence  of  a  U.S.  registration,  to 
allow  legal  importation  of  food  into  the 
United  States.  To  assure  that  all  food 
marketed  in  the  United  States  is  safe, 
under  the  FFDCA,  EPA  may  require  the 
same  technical  chemistry  and 
toxicology  data  for  such  import 
tolerances  (tolerances  without  related 
U.S.  registrations)  as  required  to  support 
U.S.  food  use  registrations  and  any 
resulting  tolerances.  In  addition,  EPA 
may  require  residue  chemistry  data 
(crop  field  trials)  that  are  representative 
of  growing  conditions  in  exporting 
countries  in  the  same  manner  that  the 
Agency  requires  representative  residue 
chemistry  data  from  different  U.S. 
regions  to  support  domestic  use  of  the 
pesticides  and  the  tolerance.  Interested 
parties  should  contact  the  Agency  for 
written  guidance  on  adapting  U.S. 
residue  chemistry  data  requirements  to 
non-U. S.  growing  conditions  in  order  to 
support  an  import  tolerance. 

List  of  Subjects 

Environmental  protection. 
Memorandum  of  Agreement,  Pesticides 
and  pests. 

Dated:  November  23. 1999. 

Lois  Rossi, 

Director,  Special  Review  and  Reregistration 

Division.  Office  of  Pesticide  Pivgrams. 
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ENVIRONMENTAL  PROTBCTION 
AGENCY 

[OPP-34209;  FRL-«395-61 

Availability  of  Reregistration  EllgtbllKy 
Decision  Documents  for  Comment 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  aimounces 
availability  and  starts  a  60-day  public 
comment  period  on  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  pesticide  active  ingredients  Captan, 
S-Ethyl  dipropylthiocarbamate  (EKTC). 
Folpet.  Niclosamide  and  3- 
trifluoromethyl-4-nitrophenol  (TFM  or 
Lamprecide),  and  Pebulale.  The  RED 
represents  EPA's  formal  regulatory 
assessment  of  the  health  and 
environmental  data  base  of  the  subject 
chemical,  and  presents  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-34210,  must  be 
received  on  or  before  February  1 .  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34210  in  the 
subiect  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Carol  Stangel.  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Envirotunental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460;  telephone 
number:  (703)  308-8007;  and  e-mail 
address:  stangel.carol@epa.gov. 
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Technical  questions  on  the  RED 
documents  listed  below  should  be 


directed  to  the  appropriate  Chemical 
Review  Manager: 


Ctiemical  Name 


Case  Numtier 


Ctiemica]  Review  Manager 


Teleptione  Numt)er 


Captan  

EPTC  

Fotpel  

Niclosamide 

TFM  

Pelxilate 


0120 
0064 
0630 
2455 
3082 
2500 


Kylie  Rottiwell 
Jamil  Mixon 
Christina  Sct)eltema 
Laura  Parsons 
Do  . 
Patricia  Moe 


(703)  308-8055 
(703)308-8032 
(703)  308-2201 
(703)  305-5776 
Do... 
(703)308-8011 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  particular  interest  to  those  persons 
who  are  or  may  be  required  to  conduct 
testing  of  chemical  substances  under  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA).  or  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  those  persons  who  use  these 
chemicals  in  agricultural  production. 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  people 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations  '  and  then  look 
up  the  entr\'  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wvirw.epa.gov/fedigstr/. 


To  access  the  RED  documents  and 
RED  fact  sheets  electronically,  go  to  the 
REDs  table  on  the  EPA  Office  of 
Pesticide  Programs'  home  page,  http:// 
www.epa.gov/REDs.  For  related 
information,  see  http://www.epa.gov/ 
pesticides. 

2.  In  person.  The  Agenc>'  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34210.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall  2 
(CM  #2).  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 


control  number  OPP-34210  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Uitegrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119.  CJvI  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (7()3)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34210.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 
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D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  1  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  has  issued  RED 
documents  for  the  pesticide  active 


ingredients  Captan.  S-Ethyl 
dipropylthiocarbamate  (EPTC),  Folpet. 
Niclosamide  and  3-trifluoromethyl-4- 
nitrophenol  (TFM  or  Lamprecide).  and 
Pebulate.  Under  FIFRA.  as  amended  in 
1988.  EPA  is  conducting  an  accelerated 
reregistration  program  to  reevaluate 
existing  pesticides  initially  registered 
before  November  1984.  to  make  sure 
they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chemicals  listed  in  this  document  is 
substantially  complete.  These  RED 
documents  address  issues  raised  by  the 
Food  Quality  Protection  Act  of  1996 
(FQPA).  and  any  tolerance  assessment 
procedures  required  under  FQPA. 

All  registrants  of  pesticide  products 
containing  the  active  ingredients 
Captan,  EPTC,  Folpet,  Niclosamide. 
TFM,  and  Pebulate  have  been  or  will  be 
sent  the  appropriate  RED  document  and 
must  respond  to  labeling  requirements 
and  product  specific  data  requirements 
within  8  months  of  receipt.  Products 
containing  other  pesticide  active 
ingredients  in  addition  to  Captan.  EPTC, 
Folpet.  Niclosamide,  TFM,  and  Pebulate 
will  not  be  reregistered  until  those  other 
active  ingredients  are  determined  to  be 
eligible  for  reregistration. 

The  reregistration  program  is  being 
conducted  under  Congiessionally- 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EPA  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportimity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  REDs.  All  comments  will  be 
carefully  considered  by  the  Agency.  If 
any  comment  significantly  affects  a 
RED.  EPA  vrill  amend  the  RED  by 
publishing  the  amendment  in  the 
Federal  Register. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  these 
reregistration  eligibility  decisions  falls 
under  FIFRA,  as  amended  in  1988, 
which  directs  that  "the  Administrator 
shall  determine  whether  pesticides 
containing  such  active  ingredient  are 
eligible  for  reregistration"  before  calling 


in  data  on  products  and  either 
reregistering  products  or  taking  "other 
appropriate  regulator)'  action." 

List  of  Subjects 

Environmental  protection. 
Dated:  Novemtmr  22. 1999. 

lack  E.  Housenger, 

Acting  Director.  Sptxial  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66272A;  FnL-639«-3] 

Methyl  Parathion,  Correction  and 
Clarification  of  Cancellation  Order 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  correction  and 

clarification. 

SUMMARY:  This  document  notifies  the 
public  that  certain  text  was  erroneously 
included  in  the  October  27,  1999, 
Methyl  Parathion  Cancellation  Order 
(64  FR  57877-57881)  (FRL-6387-8). 
Such  text  is  identified  in  Unit  II. B.  of 
the  October  27. 1999  document.  Today's 
document  corrects  the  October  27, 1999 
Methyl  Parathion  Cancellation  Order  by 
removing  Unit  n.B.  and  clarifying  that 
nothing  in  the  October  27. 1999  Methyl 
Parathion  Cancellation  Order  or  this 
document  alters  the  parties'  obligations 
set  forth  in  the  Methyl  Parathion 
Memorandum  of  Agreement  (MOA) 
signed  August  2, 1999. 
FOR  FURTHER  INFORMA'HON  CONTACT; 
Dennis  Deziel.  Special  Review  and 
Reregistration  Division  (7508).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  telephone 
number:  703-308-6173,  e-mail  address: 
deziel.dennis@epa.gov. 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  sell, 
distribute,  or  use  methyl  parathion 
products.  If  you  have  any  questions 
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regarding  the  applicability  of  this  action 
to  a  partcular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMA'nON  CONTACT"  section. 
The  Congressional  Review  Act,  5  U.S.C. 
801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  does  not  apply 
because  this  action  is  not  a  rule,  for 
purposes  of  5  U.S.C.  804(3). 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  support  documents  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  You  may  access  this 
document  by  selecting  "Laws  and 
Regulations"  on  EPA's  Home  Page  and 
then  looking  up  the  entry  for  this 
doctmient  imder  the  'Federal  Register  - 
Environmental  Documents."  You  can 
also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  the  risk  assessment 
for  methyl  parathion,  go  to  the  Home 
Page  for  the  Office  of  Pesticide  Programs 
or  go  directly  to;  http:www/epa.gov/ 
oppsn-dl/op/methyl — parathionJitm. 

2.  fn  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
66272A.  The  official  record  consists  of 
the  documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  CrysUlMall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  PIRIB  telephone  nimiber 
is  703-305-5805. 

11.  Correction 

FR  Doc. 99-27800.  published  in  the 
Federal  Register  of  October  27, 1999.  at 
page  57877.  is  corrected  by  removing 
from  the  first  column  of  page  57881 . 
"Unit  ni.B.  Notification  of  Possession  of 


Canceled  Products,"  and  the  following 
text; 

No  later  than  Novemtier  1. 1999,  and 
pursuant  to  section  6(g}  of  FIFRA.  any 
producer  or  exporter,  registrant,  applicant  for 
a  registration,  applicant  or  holder  of  an 
experimental  use  permit,  commercial 
applicator,  or  any  person  who  distributes  or 
sells  any  pesticide,  who  after  the  publication 
of  this  Notice  possesses  any  stocks  of  the 
pesticide  products  identified  on  Table  2  of 
this  notice,  shall  notify  EPA  and  appropriate 
State  and  local  ofRcials  of:  (1)  Such 
possession:  (2)  the  quantity  of  canceled 
methyl  parathion  pesticide  product 
possessed;  and  (3)  the  place  at  which  the 
canceled  methyl  parathion  pesticide  product 
is  stored.  ^ 


List  of  Subiects 

Enviommental  protection,  Pesticides 
and  pest. 

Dated:  November  24. 1999. 

lack  E.  Housenger, 

Acting  Director.  Special  Review  and 
Reregistration  Division. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-900;  FRL-6392-6] 

Notice  of  Filing  Pesticide  Petitions  To 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTtON:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  nimiber  PF-900,  must  be 
rt»ceived  on  or  before  January  3,  2000. 
AD(3fiESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA.  it  is  imperative  that  you  identify 
docket  control  number  PF-900  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORIWATION  CONTACT:  By 
mail:  Shaja  Brothers.  Registration 
Support  Branch.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  SW..  Washington,  DC  20460: 
telephone  number;  (703)  308-3194;  and 
e-mail  address:  brothers.shaja9epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to; 


e^        '^'CS 

Examples  ot  poten- 
tially aftected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  productkxi 
Food  manufaounng 
PesScide  manulac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
doctmient.  on  the  Home  Page  select 

"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents  ■■  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedigstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number  PF- 
900.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  appUcable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
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includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBl.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PDUB),  Rm.  119,  Crystal  Mall 
#2.  1921  Jefferson  Davis  Highway, 
,'\rlington,  V.\,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identif)'  docket 
control  number  PF-900  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5B0S. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  E-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-900.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 


you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
andyor  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
use.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 


List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  29.  1999. 

lames  looes. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  petitions  was  prepared  by 
the  petitioner  and  represents  the  views 
of  the  petitioner.  EPA  is  publishing  the 
petition  sununaries  verbatim  without 
editing  them  in  any  way.  The  petition 
summary  announces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Interregionai  Research  Project 
Number  4 

1E4019,  7B48S7.  and  9E6009 

EPA  has  received  pesticide  petitions 
(1E4019.  7E4857.  and  9E6009)  ft-om  the 
Interregional  Research  Project  Number  4 
(IK-4)  New  Jersey  Agricultural 
Experiment  Station,  Rutgers  University, 
New  Brunswick,  New  Jersey  08903 
proposing,  under  section  408(d)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180  by  establishing 
tolerances  for  residues  of  the  herbicide 
paraquat  (l,l-dimethyl-4,4'- 
bypyridinium)  derived  from  the 
application  of  the  dichloride  salt 
(calculated  as  the  cation)  in  or  on  the 
raw  agricultural  commodities  (RAC) 
globe  artichoke,  dry  peas,  and 
persimmon  at  0.05,  0.3.  and  0.05  parts 
per  million  (ppm),  respectively.  EPA 
has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions.  This  notice  includes  a 
sununary  of  the  petitions  prepared  by 
Zeneca  Ag  Products,  the  registrant,  1800 
Concord  Pike,  P.O.  Box  15458. 
Wilmingtion,  Delaware  19850-5458. 
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A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residue  iA  plants  is 
adequately  understood  based  on  studies 
depicting  the  metabolism  of  paraquat  in 
carrots  and  lettuce  following  pre- 
emergence  treatments  and  in  potatoes 
and  soybeans  following  desiccant 
treatment.  The  residue  of  concern  in 
plants  is  the  parent  chemical,  paraquat. 

2.  Analytical  method.  An  adequate 
analytical  method  (spectroraetric 
method)  has  been  accepted  and 
published  in  the  Pesticide  Analytical 
Manual  (PAM  Vol.  U)  for  the 
enforcement  of  tolerances  in  plant 
commodities. 

3.  Magnitude  of  residues.  Magnitude 
of  residue  data  were  collected  from 
three  sites  in  the  major  globe  artichoke 
producing  region  of  the  United  Stales. 
No  residues  exceed  the  proposed 
tolerance  of  0.05  ppm,  when  globe 
artichokes  are  treated  with  3.0  to  3.6  lb 
active  ingredient/acre  (ai/acre)  of 
paraquat  applied  as  three  applications 
directed  between  the  rows  at 
approximately  7-day  intervals  and  the 
last  application  1-day  prior  to  harvest. 
Residue  data  have  been  obtained  from 
Washington  and  Idaho  which  represent 
91  %  of  the  dry  pea  production  in  the 
United  States.  Mature  dry  peas  were 
treated  once  with  paraquat  at  either  0.5 
or  1.0  lb  ai/acre  of  paraquat  7  days  prior 
to  harvest.  The  highest  residue 
recovered  in  the  c&y  pea  was  0.25  ppm. 
The  other  treated  samples  all  had 
residues  of  £  0.2  ppm.  IR-4  is  requesting 
the  establishment  of  a  tolerance  for 
persimmon  based  on  the  0.05  ppm 
tolerance  established  on  guava. 
Applications  of  paraquat  in  persimmon 
would  be  the  same  as  those  in  the 
Gramoxone  Extra  label  for  use  on  guava. 
utilizing  a  directed,  postemergence 
application. 

B.  Toxicological  Profile 

1 .  Acute  toxicity  Acute  toxicity 
studies  conducted  with  the  45.6% 
paraquat  dichloride  technical 
concentrate  give  the  following  results: 
oral  lethal  dose  (LDl^ci  in  the  rat  of  344 
milligrams/kilograms  (mg/kg)  (males) 
and  283  mg/kg  (females)  (Category  II): 
dermal  IDw  in  the  rat  of  >  2.000  mg/kg 
for  males  and  females  (Category  III);  the 
primary  eye  irritation  study  showed 
corneal  involvement  with  clearing 
within  17  days  (Category  U);  and  dermal 
irritation  of  slight  erythema  and  edema 
at  72  hours  (Categon,'  IV).  Paraquat  is 
not  a  dermal  sensitizer.  Acute 
inhalation  studies  conducted  to  EPA 
guideline  with  aerosolized  sprays  result 
in  lethal  concentration  (LClfui  of  0.6  to 
1.4  )ig  paraquat  cation/L  (Category  I). 


However,  since  paraquat  dichloride  has 
no  measurable  vapor  pressure;  and 
hydraulic  spray  droplets  are  too  large  to 
be  respirable,  inhalation  exposure  is  not 
a  concern  in  practice. 

2.  Genotoxicty.  Paraquat  dichloride 
was  not  mutagenic  in  the  Ames  test 
using  Salmonella  typhinurium  strains 
TA1535,  TA1538,  TA98,  and  TAIOO;  the 
chromosomal  aberrations  in  the  bone 
marrow  test  system;  or  in  the  dominant 
lethal  mutagenicity  study  with  CD-I 
mice.  Additionally,  paraquat  dichloride 
was  negative  for  unscheduled  DNA 
synthesis  (UDS)  in  rat  hepatocyctes  in 
vitro  and  in  vivo.  Paraquat  was  weakly 
positive  in  the  mouse  lymphoma  cell 
assay  only  in  the  presence  of  metabolic 
activation.  Paraquat  dichloride  was 
weakly  positive  in  mammalian  cells 
(lymphocytes)  and  positive  in  the  sister 
chromatid  exchange  (SCE)  assay  in 
Chinese  hamster  limg  fibroblasts. 
Paraquat  is  non-mutagenic. 

3.  Reproductive  ana  developmental 
toxicity.  A  3-generation  reproduction 
study  in  rats  fed  diets  containing  0.  25, 
75,  and  150  ppm  (0, 1.25.  3.75  or  7.5  mg 
of  paraquat  cation/kg/day.  respectively) 
showed  no  effect  on  body  weight  gain, 
food  consumption  and  utilization, 
fertility  and  length  of  gestation  of  the  Fo. 
Fi.  and  F:  parents  at  any  dose.  The  no 
observed  adverse  effect  level  (NOAEL) 
and  lowest  observed  adverse  effect  level 
(LOAEL)  for  systemic  toxicity  are  25 
ppm  (1.25  mg/kg/day)  and  75  ppm  (3.75 
mg/kg/day),  respectively,  expressed  as 
paraquat  cation,  based  on  high  mortality 
due  to  lung  damage.  The  NOAEL  for 
reproductive  toxicity  is  >  150  ppm  [7.5 
mg/kg/day:  highest  dose  tested  (HDT)] 
expressed  as  paraquat  cation,  as  there 
were  no  reproductive  effects  observed. 

Two  developmental  toxicity  studies 
were  conducted  in  rats  given  gavage 
doses  of  0,  1,  5,  or  10  mg/kg/day  and  0, 
1,  3,  or  8  mg/kg/day.  respectively, 
expressed  as  paraquat  cation.  In  the  first 
study,  the  NOAEL  for  maternal  toxicity 
was  1  mg/kg/day  based  on  clinical  signs 
of  toxicity  and  decreased  bodv  weight 
gain  at  5  mg/kg/day  (the  LOAEL).  The 
NOAEL  for  developmental  toxicity  was 
set  at  5  mg/kg/day  based  on  delayed 
ossification  of  the  forelimb  and 
hindlimb  digits.  In  the  second  study,  the 
maternal  and  developmental  NOAEL  is 
8  mg/kg/day  HDT  as  there  were  no 
effects  observed  at  any  dose  level.  Based 
on  both  studies,  the  overall  NOAEL  for 
maternal  and  developmental  toxicity  is 
at  least  3  mg/kg/day. 

Two  developmental  toxicity  studies 
were  conducted  in  mice  given  gavage 
doses  of  0. 1, 5,  or  10  mg/kg/day  and  0, 
7.5.  15.  or  25  mg/kg/day  paraquat  ion. 
respectivelv.  In  the  first  study,  the 
NOAEL  and  LOAEL  for  maternal 


toxicity  are  5  mg/kg/day  and,  10  mg/kg/ 
day,  respectively,  based  on  reductions 
in  bodv  weight  gain  and  death  (range- 
finding  study).  The  NOAEL  and  LOAEL 
for  developmental  toxicity  are  5  mg/kg/ 
day  and  10  mg/kg/day.  respectively 
based  on  an  increased  number  of  litters 
and  fetuses  with  partial  ossification  of 
the  4th  stemebra  at  10  mg/kg/day  HDT. 
Both  the  maternal  and  developmental 
NOAELs  are  at  15  mg/kg/day  in  the 
second  study.  The  maternal  LOAEL  of 
25  mg  paraquat  cation/kg/ day  is  based 
on  death.  decrea.ses  in  body  weight  and 
body  weight  gain,  and  other  clinical 
signs.  The  developmental  LOAEL  of  25 
mg/kg/day  is  based  on  decreases  in 
mean  fetal  weights,  retarded  ossification 
and  other  skeletal  effects.  According  to 
the  registrant,  the  developmental/ 
maternal  NOAEL  should  be  based  on 
the  second  study  and  is  15  mg/kg/day 
Paraquat  dichloride  is  not  a 
developmental  toxin. 

4.  Subchronic  toxicity.  A  QQ-day 
feeding  studv  in  dogs  fed  doses  of  0.  7. 
20,  60.  or  120  ppm  with  a  NOAEL  of  20 
ppm  based  on  lung  effects  such  as 
alveolitis  and  alveolar  collapse  seen  at 
the  LOAEL  of  60  ppm.  A  21-day 
inhalation  toxicity  study  in  rats  were 
exposed  to  respirable  aerosols  of 
paraquat  at  doses  of  0.  0.01,  0.1,  0.5,  or 
1.0  (ig/L  with  a  NOAEL  of  0.01  (»g/L  and 
a  LOAEL  of  0. 1 0  |ig/L  based  on 
histopathological  changes  to  the 
epithelium  of  the  larynx  and  nasal 
discharge. 

5.  Chronic  toxicity.  In  a  12-month 
feeding  study  in  dogs  fed  dose  levels  of 
0,  15.  30,  or  50  ppm,  expressed  as 
paraquat  cation.  These  levels 
corresponded  to  0,  0.45.  0.93.  or  1  51  mg 
of  paraquat  caUon/kg/day,  respectively, 
in  male  dogs  or  0,  0.48.  1.00.  or  1.58  mg 
of  paraquat  cation/kg/day.  respectively 
for  female  dogs.  There  was  a  dose- 
related  increase  in  the  severity  and 
extent  of  chronic  pneumonitis  in  the 
mid-dose  and  high-dose  male  and 
female  dogs.  This  effect  was  also  noted 
in  the  low-duse  male  group,  but  was 
minimal  when  compared  with  the  male 
controls.  The  systemic  NOAEL  is  15 
ppm  (0.45  mg/kg/day  for  males  and  0  48 
mg/kg/day  for  females,  expressed  as 
parquet  cation).  The  systemic  LOAEL  is 
30  ppm  (0.93  mg/kg/day  for  males  and 
1.00  mg/kg/day  for  females.  Expressed 
as  paraquat  cation). 

m  a  2-year  chronic  feeding/ 
carcinogenicity  study,  rats  were  fed 
doses  of  paraquat  dichloride  at  0.  25.  75. 
or  150  ppm  which  correspond  to  0,  1.25, 
3.75,  or  7.5  mg  of  paraquat  cation/kg/ 
day.  Paraquat  enhanced  the 
development  of  ocular  lesions  in  all  of 
the  treated  groups.  The  predominant 
lesions  detected  opthalinoscopically 
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were  lenticular  opacities  and  cataracts. 
At  test  week  103.  dose-related 
statistically  significant  (P  <  0.001) 
increases  in  the  incidence  of  ocular 
lesions  were  observed  only  in  the  mid- 
dose  and  high-dose  male  and  female 
groups.  Based  on  these  findings,  the 
NOAEL  (approximate)  and  the  LOAEL 
for  systemic  toxicity,  for  both  sexes,  are 
25  ppm  (1.25  mg/kg/day)  and  75  ppm 
(3.75  mg/kg/dayl,  respectively. 

In  another  2-year  chronic  feeding/ 
carcinogenicity  study,  rats  were  dosed 
at  0,  6,  30.  100,  or  300  ppm,  expressed 
as  paraquat  dichloride  (nominal 
concentrations),  equivalent  to  0,  0.25, 
1.26.  4.15,  or  12.25  mg/kg/day, 
respectively  (males)  and  0.  0.30.  1.5, 
5.12  or  15.29  mg/kg/day  respectively 
(females),  expressed  as  paraquat 
dichloride.  The  incidence  of  ocular 
changes  were  low  and  not  caused  by 
paraquat  in  this  study.  The  systemic 
N'OAEL  is  100  ppm  of  paraquat 
dichloride  (4  15  and  5.12  mg/kg/day.  for 
males  and  females,  respectively);  or  3.0 
mg/kg/day  (males)  and  3.7  mg/kg/day 
(females),  expressed  as  paraquat  cation. 
The  systemic  LOAEL  is  300  ppm  of 
paraquat  dichloride  (12.25  and  15.29 
mg/kg/day.  for  males  and  females, 
respectively);  or  9.0  mg/kg/day  (males) 
and  11.2  mg/kg/day  (females),  expressed 
as  paraquat  cation. 

A  chronic  feeding/carcinogenicity 
study  in  rats  fed  dose  levels  of  0.  25.  75, 
or  ISO  ppm.  expressed  as  paraquat 
cation  (nominal  concentrations).  These 
doses  corresponded  to  0. 1.25,  3.75,  or 
7.5  mg  paraquat  cation/kg/day. 
respectively.  There  was  uncertain 
evidence  of  carcinogenicity  (squamous 
cell  carcinomas  in  the  head  region;  ears, 
nasal  cavity,  oral  cavity  and  skin)  in 
males  at  7.5  mg/kg/day  HDT  with  a 
systemic  NOAEL  of  1.25  mg/kg/day. 
Upon  submission  of  additional  data  to 
EPA.  the  incidence  of  pulmonary 
adenomas  and  carcinomas  was  well 
within  historical  ranges  and  it  was 
determined  that  paraquat  was  not 
carcinogenic  in  the  lungs  and  head 
region  of  the  rat. 

In  another  chronic  feeding/ 
carcinogenicity  study,  rats  were  fed 
dose  levels  of  0.  6.  30.  100.  or  300  ppm, 
expressed  as  paraquat  dichloride.  There 
were  no  carcinogenic  findings  in  this 
study  at  the  HDT.  In  a  2-year  chronic 
feeding/concinogenicity  study,  SPF 
Swiss  derived  mice  were  fed  paraquat 
dichloride  at  dose  levels  of  0,  12.5,  37.5. 
or  100/125  ppm.  expressed  as  paraquat 
cation.  These  rates  correspond  to  0, 
1.87,  5.62,  and  15  mg/kg/day  as  cation. 
Because  no  toxic  signs  appeared  after  35 
weeks  of  dosing,  the  100  ppm  level  was 
increased  to  1 25  ppm  at  week  36.  There 
were  no  carcinogenic  effects  observed  in 


this  study.  The  systemic  NOAEL  for 
both  sexes  is  12.5  ppm  (1.87  mg/kg/day) 
and  the  systemic  LOAEL  is  37  5  ppm 
(5.6  mg/kg/day),  each  expressed  as 
paraquat  cation  based  on  renal  tubular 
degeneration  in  males  and  weight  loss 
and  decreased  food  intake  in  females. 

Paraquat  is  classified  Category  E  for 
carcinogenicity  (no  evidence  of 
carcinogenicity  in  animal  studies). 

6.  Animal  metabolism.  The  qualitative 
nature  of  the  residue  in  animals  is 
adequately  understood  based  on  the 
combined  studies  conducted  with 
ruminants  (goats  and  cows),  swine,  and 
poultry.  The  residue  of  concern  in  eggs, 
milk,  and  poultry  and  livestock  tissues 
is  the  parent,  paraquat. 

C.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  take  into  account 
available  information  concerning 
exposures  from  the  pesticide  residue  in 
food  and  all  other  exposures  for  which 
there  is  reliable  information.  These 
other  sources  of  exposure  include 
drinking  water,  and  non-occupational 
exposures,  e.g..  to  pesticides  used  in 
and  around  the  home.  For  estimating 
acute  and  chronic  risks  the  Agency 
considers  aggregate  exposures  from  the 
diet  and  from  drinking  water.  Exposures 
from  uses  in  and  around  the  home  that 
may  be  short  term,  intermediate,  or 
other  durations  may  also  be  aggregated 
as  appropriate  for  specific  chemicals. 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure 
under  the  proposed  tolerance.  Zeneca 
has  estimated  aggregate  exposure  based 
on  the  tolerance  levels  of  0.05  ppm.  0.3 
ppm.  and  0.05  ppm  in  or  on  globe 
artichokes,  dry  peas,  and  persimmons 
and  from  all  other  established 
tolerances.  Percent  crop  treated  was  also 
incorporated  into  the  assessment  to 
derive  an  upper  bound  anticipated 
residue  contribution  (ARC).  The 
registrant  has  concluded  that  there  are 
no  acute  endpoints  of  concern  for 
paraquat,  and  an  acute  aggregate 
assessment  is  not  required.  The  chronic 
population  adjusted  dose  (cPAO)  for 
chronic  dietary  assessments  is  0.0045 
mg/kg/day,  based  on  a  NOAEL  of  0.45 
mg/kg/day  from  a  1-year  dog  study  and 
the  addition  of  a  standard  uncertainty 
factor  of  100. 

i.  Food — chronic  dietary  assessment. 
A  chronic  dietary  exposure  analysis  was 
performed  using  current  and  reassessed 
tolerance  level  residues,  contributions 
from  the  proposed  tolerance  for  use  on 
globe  artichoke,  cotton,  and  persimmons 
and  current  percent  crop  treated 
information  to  estimate  the  ARC  for  the 
general  population  and  22  subgroups. 
The  tolerance  in  globe  artichoke 


resulted  in  a  ARC  of  0.0000001  mg/kg/ 
day  (0.002%  of  the  cPAD)  for  the 
general  population.  The  resulting  ARC 
for  the  general  U.S.  population  from  all 
established  uses  is  0.000367  mg/kg/day 
(8.2%  of  the  cPAD).  For  children  ages  1- 
6,  the  most  highly  exposed  subgroup, 
the  resulting  ARC  is  0.001077  mg/kg/ 
day  (23.9%  of  the  cPAD). 

ii.  Acute  dietary  assessment.  The 
registrant  has  determined  that  current 
data  on  paraquat  shows  no  acute  dietary 
endpoint  of  concern.  Therefore,  an  acute 
dietary  risk  assessment  was  not 
conducted  for  paraquat. 

iii.  Drinking  water .  The  Registration 
Eligibility  Document  (RED)  for  paraquat 
has  stated  the  following: 

Paraquat  is  not  expected  to  be  a 
contaminant  of  ground  water.  Paraquat 
dichloride  binds  strongly  to  soil  clay 
particles  and  it  did  not  leach  from  the 
surface  in  terrestrial  field  dissipation 
studies.  There  were,  however, 
detections  of  paraquat  in  drinking  water 
wells  from  two  states  cited  in  the 
Pesticides  in  Ground  Water  Database 
(1991).  These  detections  are  not 
considered  to  be  representative  of 
normal  paraquat  use.  Therefore, 
paraquat  is  not  expected  to  be  a  ground 
water  contaminant  or  concern  based  on 
normal  use  patterns.  Due  to  its 
persistent  nature,  paraquat  could 
potentially  be  found  in  surface  water 
systems  associated  with  soil  particles 
carried  by  erosion;  however,  paraquat  is 
immobile  in  most  soils,  and  at  very  high 
application  rates  (50-1 ,000x),  there  was 
no  desorption  of  paraquat  from  soils. 
Based  on  paraquat's  normal  use  patterns 
and  unique  environmental  fate 
characteristics,  exposures  to  paraquat  in 
drinking  water  are  not  expected  to  be 
obtained  frvm  surface  water  sources. 
Therefore,  the  only  exposures 
considered  in  aggregate  risk  assessment 
for  paraquat  is  chronic  dietary- 

2.  Non-dietary  exposure.  Paraquat 
dichloride  has  no  residential  or  other 
non-occupational  uses  that  might  result 
in  non-occupational,  non-dietary 
exposure  for  the  general  population. 
Paraquat  products  are  Restricted  Use. 
for  use  by  Certified  Applicators  only, 
which  means  the  general  public  cannot 
buy  or  use  paraquat  products. 

D.  Cumulative  Effects 

In  assessing  the  potential  risk  frnm 
ciunmulative  effiects  of  paraquat  and 
other  chemical  substances,  the  Agency 
has  considered  structural  similarities 
that  exist  between  paraquat  and  other 
bipyridylium  compounds  such  as  diquat 
dibromide.  Examination  of  the 
toxicology  data  bases  of  paraquat  and 
diquat  dibromide,  indicates  that  the  two 
compounds  have  clearly  different  target 
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organs.  Based  on  available  data,  the 
registrant  does  not  believe  that  the  toxic 
effects  produced  by  paraquat  would  be 
cumulative  with  those  of  diquat 
dibromide. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
Paraquat  RED,  the  only  exposure  route 
of  concern  for  paraquat  is  chronic 
dietary.  Using  the  conservation 
assumptions  presented  earlier.  EPA  has 
established  a  cPAD  of  0.0045  mg/kg/ 
day.  This  was  based  on  the  NOAEL  for 
the  1-year  dog  study  of  0.45  mg/kg/day 
and  employed  a  100-fold  uncertainty 
factor.  Results  of  this  aggregate  exposure 
assessment,  which  includes  EPA's 
reassessment  of  tolerances  for  existing 
crops  and  the  tolerance  for  use  on  globe 
artichokes,  dry  peas,  and  persimmons 
utilize  8.2%  of  the  cPAD.  Generally, 
exposures  below  100%  of  the  cPAD  are 
of  no  concern  because  it  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risk  to  human  health. 
Thus,  the  registrant  has  concluded  that 
there  is  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposures  to  paraquat  residues. 

2.  Infants  and  children.  Zeneca  has 
determined  that  the  established 
tolerances  for  paraquat,  with 
amendments  and  changes  as  specified 
in  this  notice,  meet  the  safety  standards 
under  the  FQPA  amendments  to  section 
408(b)(2)(C)  for  infants  and  children. 
The  safety  determination  for  infants  and 
children  considers  the  factors  noted 
above  for  the  general  population,  but 
also  takes  into  account  the  possibility  of 
increased  dietary  exposiue  due  to 
specific  consumption  patterns  of  infants 
and  children,  as  well  as  the  possibility 
of  increased  susceptibility  to  the  toxic 
effects  of  paraquat  residues  in  this 
population  subgroup. 

m  determining  whether  or  not  infants 
and  children  are  particularly  susceptible 
to  toxic  effects  from  paraquat  residues. 
Zeneca  considered  the  completeness  of 
the  data  base  for  developmental  and 
reproductive  effects,  the  nature  and 
severity  of  the  effects  observed,  and 
other  information. 

Based  on  the  cturent  data 
requirements,  paraquat  has  a  complete 
data  base  for  developmental  and 
reproductive  toxicity.  In  the 
developmental  studies,  effects  were 
seen  (delayed  ossification  in  the 
forelimb  and  hindlimb  digits)  in  the 
fetuses  only  at  the  same  or  higher  dose 
levels  than  effects  in  the  mother.  In  the 
reproduction  study,  no  effects  on 
reproductive  performance  were  seen. 
Also  because  the  NOAELs  &t>m  the 
developmental  and  reproduction  studies 


were  equal  to  or  greater  than  the  NOAEL 
used  for  establishing  the  cPAD,  the 
registrant  concluded  that  it  is  unlikely 
that  there  is  additional  risk  concern  for 
immature  or  developing  organisms. 
Finally,  there  is  no  epidemiological 
information  suggesting  special 
sensitivity  of  infants  and  children  to 
paraquat.  Therefore,  the  registrant  found 
that  an  additional  safety  factor  for 
infants  and  children  is  not  warranted  for 
paraquat. 

Zeneca  estimates  that  paraquat 
residues  in  the  diet  of  non-nursing 
infants  (less  than  1-vear)  account  for 
1 7.8%  of  the  cPAD  and  23.9%  of  the 
cPAD  for  children  aged  1-6  years. 
Further,  residues  in  drinking  water  are 
not  expected.  Therefore,  Zeneca  has 
determined  that  there  is  reasonable 
certainty  that  dietary  exposure  to 
paraquat  will  not  cause  harm  to  infants 
and  children. 

F.  International  Tolerances 

There  is  no  approved  CXDDEX 
maximum  residue  level  (MRL) 
established  for  residues  of  paraquat  on 
globe  artichokes,  dry  peas,  and 
persimmons. 

2.  Interregional  Research  Proiect 
Number  4 

PP  9E6042 

EPA  has  received  a  pesticide  petition 
(9E6042)  from  the  Interregional 
Research  Project  Number  4  (IR-4), 
Center  for  Minor  Crop  Pest 
Management,  at  the  Technology  Centre 
of  New  Jersey,  681  U.S.  Highwav  »1, 
South.  North  Brunswick.  NI  08902-3390 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180  by  establishing  a 
tolerances  for  residues  of  fenpropathrin. 
alpha-cyano-3-phenoxybenzyl  2.2.3.3- 
tetramethylcyclopropanecarboxylate,  in 
or  on  the  food  commodities  cucurbit 
vegetables  (Crop  Group  9)  commodities 
at  0.5  ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  sot  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  This  notice  includes  a 
summary  of  the  petition  prepared  by 
Valent  USA  Corporation,  the  registrant. 
P.O.  Box  8025,  Walnut  Creek.  CA 
94596-6025. 

A.  Residue  Chemistry 

1 .  Plant  metabolism.  The  plant 
metabolism  of  fenpropathrin  has  boon 
studied  in  five  different  crops;  cotton. 


apple,  tomato,  cabbage,  and  bean. 
Fenpropathrin.  a  cyanohydrin  ester,  has 
been  labeled  with  radiocarbon  in  three 
positions  —  cyclopropyl  ring,  aryl  rings, 
and  nitrile.  The  permutations  of  plant 
species  and  radiocarbon  label  position 
yield  a  total  of  17  separate,  reviewed 
studies.  Each  of  the  studies  involved 
foliar  treatment  of  the  plants  under 
either  greenhouse  or  field  conditions 
and,  while  the  actual  treatment 
conditions  and  times  to  harvest  and 
analyses  varied  from  study  to  study,  the 
results  of  the  many  studies  are 
consistent.  The  total  toxic  residue  is 
best  defined  as  parent,  fenpropathrin. 

Fenpropathrin  remains  associated 
with  the  site  of  application  and  only 
traces  are  found  in  seeds  (e.g  .  bean  or 
cotton)  or  in  other  parts  of  the  plant  not 
directly  exposed  to  the  application- 
Much  of  the  parent  residue  can  be 
removed  bom  the  plant  material  with  a 
mild  hexane/acetone  or  hexane  rinse, 
demonstrating  that  the  residue  is 
located  on  or  near  the  outside  surface  of 
the  plant  material-  The  primary 
metabolic  pathway  for  fenpropathrin  in 
plants  is  similar  to  that  in  mammals- 
There  are  no  qualitatively  unique  plant 
metabolites;  the  primary  aglycones  are 
identical  in  both  plants  and  animals- 

2-  Analytical  method.  Adequate 
analytical  methodology  is  available  to 
detect  and  quantify  fenpropathrin  (and 
its  metabolites)  at  residue  levels  in 
numerous  matrices.  The  methods  use 
solvent  extraction  and  partition  and/'or 
column  chromatography  clean-up  steps, 
followed  by  separation  and  quantitation 
using  capillary  column  gas-liquid 
chromatography  with  flame  ionization 
detection.  The  extraction  efficiency  has 
been  validated  using  radiocarbon 
samples  from  the  plant  and  animal 
metabolism  studies.  The  enforcement 
methods  have  been  validated  at 
independent  laboratories  and  by  EPA. 
The  limit  of  quantitation  (LOQ)  for 
fenpropathrin  is  0.01  ppm. 

3.  Magnitude  of  residues.  The  field 
residue  data  to  support  the  proposed 
fenpropathrin  tolerance  on  the  cucurbit 
vegetables  crop  grouping  includes  data 
on  melons  (cantaloupe)  from  10  sites, 
cucumbers  from  8  sites  and  summer 
squash  from  7  sites  providing  data  from 
25  sites  across  the  United  States- 
Exaggerated  rate  and  residue  decline 
studies  were  included-  In  the  samples 
that  fit  the  proposed  use  pattern  the 
average  residue  is  0-078  ppm  with  a 
maximum  value  of  0.31  ppm.  Samples 
with  measured  residue  values  below  the 
0.01  ppm  LOQ  were  assumed,  for  the 
purposes  of  calculation,  to  contain 
residue  values  of  0.005  ppm  (1/2  the 
LOQ). 
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B.  Toxicological  Profile 

1 .  Acute  toxicity.  Acute  toxicity 
studies  with  technical  fenpropathrin: 
Oral  lethal  dose  (LD)to  in  the  rat  is  54.0 
tng/kg  for  males  and  48.5  mg/kg  for 
females  -  Toxicity  Category  I;  dermal 
LDw  is  1.600  mg/kg  for  males  and  870 
mg/kg  for  females  ■  Category  D:  acute 
inhalation  (impossible  to  generate 
sufficient  test  article  vapor  or  aerosol  to 
elicit  toxicity)  ■  Category  IV;  primary 
eye  irritation  (no  corneal  involvement, 
mild  iris  and  conjunctival  irritation)  - 
Category  III:  and  primary  dermal 
irritation  (no  irritation)  -  Category  IV. 
Fenpropathrin  is  not  a  sensitizer. 

2.  Genotoxictv.  An  Ames  Assay  was 
negative  for  Salmonella  TA98.  TAIOO, 
TA1535,  TA1537.  and  TA1538;  and  £. 
coli  WP2uvtA  (trp-)  with  or  without 
metabolic  activation.  Sister 
Chromosome  Exchange  in  Chinese 
hamster  ovarj'  (CHO)  cells  there  were  no 
increases  in  sister  chromatid  exchanges 
seen.  Cytogenetics  in  vitro  -  negative  for 
chromosome  aberrations  in  CHO  cells 
exposed  in  vitro  to  toxic  doses  (>  30  ng/ 
ml)  without  activation;  and  to  limit  of 
solubility  (1,000  ng/ml)  with  activation. 
In  Vitro  Assay  in  Mammalian  Cells  - 
equivocal  results  ■  of  no  concern.  DNA 
Damage/Repair  in  Bacillus  subtilis  -  not 
mutagenic  or  showing  evidence  of  DNA 
damage  at  >  5.000  ^g/ paper  disk. 

3.  Reproductive  ana  developmental 
toxicity.  A  3-generatioD  reproduction 
study  was  performed  with  rats  dosed 
with  fenpropathrin  at  concentrations  of 
0,  40.  120,  or  360  ppm  (0.  3.0.  8.9.  or 
26.9  mg/kg/day  in  males;  0.  3.4, 10.1,  or 

32.0  mg/kg/day  in  females, 
respectively).  The  parentals  (male/ 
female)  systemic  NOAEL  is  40  ppm 
(3.0/3.4  mg/kg/day).  The  svstemic 
LOAEL  is  120  ppm  (8.9/10.1  mg/kg/day) 
based  on  body  tremors  with  spasmodic 
muscle  twitches,  increased  sensitivity 
and  maternal  lethality.  The  reproductive 
NOAEL  is  120  ppm  (8.9/10.1  mg/kg/ 
day),  and  the  reproductive  LOAEL  is 
360  ppm  (28  9/32.0  mg/kg/day)  based 
on  decrease  mean  F>b  pup  weight, 
increased  Fzb  loss.  The  pups  (male/ 
female)  developmental  NOAEL  is  40 
ppm  (3.0/3.4  mg/kg/day).  and  the 
developmental  LOAEL  is  120  ppm  (8.9/ 

10.1  mg/kg/day)  based  on  body  tremors, 
increased  mortality. 

In  a  developmental  toxicity  study  in 
rats,  pregnant  female  rats  were  dosed  by 
gavage  on  gestation  days  6  through  15 
at  0  (com  oil  control)  6.4,  1,5,  2.0.  3.0. 
6.0,  or  10.0  mg/kg/day.  The  maternal 
NOAEL  is  6  mg/kg/day  and  the  LOAEL 
is  10  mg/kg/day  based  on  death, 
moribundity.  ataxia,  sensitivity  to 
external  stimuli,  spastic  jumping, 
tremors,  prostration,  convulsions. 


hunched  posture,  squinted  eyes, 
chromodacryorrhea,  and  lacrimation. 
The  developmental  NOAEL  is  >  10  mg/ 
kg/day. 

In  a  developmental  toxicity  study  in 
rabbits,  pregnant  female  New  Zealand 
rabbits  were  dosed  by  gavage  on 
gestation  days  7  through  19  at  0.  4,  12, 
or  36  mg/kg/day.  Maternal  NOAEL  is  4 
mg/kg/day  and  the  maternal  LOAEL  is 
1 2  mg/kg/day  based  on  grooming, 
anorexia,  flicking  of  the  forepaws.  The 
developmental  NOAEL  is  >  36  mg/kg/ 
day  highest  dose  tested  (HBT). 

4.  Subchronic  toxicity.  In  a 
subchronic  oral  toxicity  study,  rats  were 
dosed  at  concentrations  of  0,  3,  30, 100, 
300,  or  600  ppm  in  the  diet.  The  LOAEL 
is  600  ppm  (30  mg/kg/day)  based  on 
body  weight  reduction  (female),  body 
tremors,  and  increased  brain  (female) 
and  kidney  (male)  weights.  The  NOAEL 
is  300  ppm  (15  mg/kg/day). 

5.  Chronic  toxicity.  In  a  chronic 
feeding/carcinogenicity  study,  rats  were 
dosed  at  0.  50. 150,  450.  or  600  ppm  in 
the  diet  (0,  1.93,  5.71,  17.06,  or  22.80 
mg/kg/day  in  males,  and  0,  2.43,  7.23. 
19.45.  or  23.98  mg/kg/day  in  females). 
There  was  no  evidence  of 
carcinogenicity  at  any  dose  up  to  and 
including  600  ppm  The  svstemic 
NOAEL  (male)  is  450  ppni  (17.06  mg/ 
kg/day).  The  systemic  NOAEL  (female) 
is  150  ppm  (7.23  mg/kg/day).  and  the 
systemic  LOAEL  (male)  is  600  ppm 
based  on  increased  mortality,  body 
tremors,  increased  pituitary,  kidney, 
and  adrenal  weights.  The  systemic 
LOAEL  (female)  is  450  ppm  (19.45  mg/ 
kg/day)  based  on  increased  mortality 
and  body  tremors. 

In  a  chronic  feeding/carcinogenicity 
study,  mice  were  fed  diets  containing  0. 
40,  ISO,  or  600  ppm  (0,  3.9,  13.7,  or  56.0 
mg/kg/day  in  males,  and  0,  4.2, 16.2,  or 
65. 2  mg/kg/day  in  females).  Mortality 
was  highest  during  the  final  quarter  of 
the  study,  but  the  incidence  was  similar 
in  all  dosed  and  control  groups.  No 
other  indications  of  toxicity  or 
carcinogenicity  were  seen  The  systemic 
NOAEL  is  >  600  ppm  (HDT:  male/ 
female,  56.0/65.2  mg/kg/day). 

6.  Animal  metabolism.  In  a 
metabolism  study  in  rats,  animals  were 
dosed  with  fenpropathrin  radiolabelled 
in  either  the  alcohol  or  acid  poriion  of 
the  molecule.  Rats  received  14  daily  oral 
low-doses  of  2.5  mg/kg/day  of 
unlabelled  fenpropathrin  followed  by  a 
ISth  dose  of  either  the  alcohol  or  acid 
radiolabelled  fenpropathrin.  Groups  of 
rats  received  a  single  dose  of  either  of 
the  two  radiolabelled  test  articles  at  2.5 
mg/kg  or  25  mg/kg.  The  major 
biotransformations  included  oxidation 
at  the  methyl  group  of  the  acid  moiety, 
hydroxy lation  at  the  4'-position  of  the 


alcohol  moiety,  cleavage  of  the  ester 
linkage,  and  conjugation  with  sulfuric 
acid  or  glucuronic  acid.  Four 
metabolites  were  found  in  the  urine  of 
rats  dosed  with  alcohol  labeled 
fenpropathrin.  The  major  metabolites 
were  the  sulfate  conjugate  of  3-(4'- 
hydroxyphenoxy)benzoic  acid  and  3- 
phenoxybenzoic  acid  (22-44%  and  3-9% 
of  the  administered  dose,  respectively). 
The  major  urinary  metabolites  of  the 
acid-labeled  fenpropathrin  were  TMPA- 
glucuronic  acid  and  TMPA-CH:OH  (11- 
26%  and  6-10%  of  the  administered 
dose,  respectively).  None  of  the  parent 
chemical  was  found  in  urine.  The  major 
elimination  products  in  the  feces 
included  the  parent  chemical  (13-34% 
of  the  administered  dose)  and  four 
metabolites.  The  fecal  metabolites  (and 
the  percentage  of  administered  dose) 
included  CH^OH-fenpropathrin  (9- 
20%),  4"-OH-fenpropathrin  (4-11%), 
COOH-fenpropathrin  (2-7%),  and  4'- 
OH-CH;OH-fenpropathrin  (2-7%).  There 
are  no  qualitatively  unique  plant 
metabolites.  The  primary  aglycones  are 
identical  in  both  plants  and  animals:  the 
only  difference  is  in  the  nature  of  the 
conjugating  moieties  emploved. 

7.  Metabolite  toxicology.  iTie 
metabolism  and  potential  toxicity  of  the 
small  amounts  of  terminal  plant 
metabolites  have  been  tested  on 
manunals.  Glucoside  conjugates  of  3- 
phenoxy-benzyl  alcohol  and  3- 
phenoxybenzoic  acid,  administered 
orally  to  rats,  were  absorbed  as  the 
corresponding  aglycones  following 
cleavage  of  the  glycoside  linkage  in  the 
gut.  The  free  or  reconjugated  aglycones 
were  rapidly  and  completely  eliminated 
by  normal  metabolic  pathways.  The 
glucose  conjugates  of  3-phenoxybenzyl 
alcohol  and  3-phenoxy-benzoic  acid  are 
less  toxic  to  mice  than  the 
corresponding  aglycones. 

8.  Endocrine  disruption.  No  special 
studies  to  investigate  the  potential  for 
estrogenic  or  other  endocrine  effects  of 
fenpropathrin  have  been  performed. 
However,  as  summarized  above,  a  large 
and  detailed  toxicology  data  base  exists 
for  the  compound  in  all  required 
categories.  These  studies  include 
evaluations  of  reproduction  and 
reproductive  toxicity  and  detailed 
pathology  and  histology  of  endocrine 
organs  following  repeated  or  long-terra 
exposure.  According  to  the  registrant, 
these  studies  are  considered  capable  of 
revealing  endocrine  effects  and  no  such 
effects  were  observed. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  The  chronic 
population  adjusted  dose  (cPAD)  is 
established  at  0.02S  mg/kg/day.  The 
acute  population  adjusted  dose  (aPAO) 
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is  established  at  6.0  mg/kg/day 
(systemic).  Thus,  both  chronic  and  acute 
dietary  exposure  and  risk  analyses  are 
necessary. 

Chronic  and  acute  dietary  exposure 
analyses  were  performed  for 
fenpropathrin  using  anticipated 
residues  and  accounting  for  proportion 
of  the  crop  treated.  The  crops  included 
in  the  analyses  are  the  cottonseed, 
ciurants,  peanuts,  strawberries, 
soybeans  and  grapes,  and  the  crop 
groupings  head  and  stem  brassica, 
fruiting  vegetables,  cucurbit  vegetables, 
citrus  fruits,  and  pome  fruits;  processed 
products  from  these  crops;  and  the 
resulting  secondary  residues  in  meat, 
milk,  and  eggs.  Currants  and  soybeans 
(and  soybean  products)  were  entered 
into  the  analyses  using  tolerance-level 
residues  and  100%  or  1%  of  the  crop 
treated,  respectively.  The  fruiting 
vegetables  (Crop  Group  9),  was 
substituted  for  tomatoes  in  the  dietary 
exposure  and  risk  analyses.  IR-4  is 
presently  working  on  this  use 
expansion,  and  a  tolerance  petition 
adding  fruiting  vegetables  and  using 
these  same  dietary  exposure  analyses 
will  be  forthcoming.  The  various 
proportion  of  crop  treated  values  were 
derived  from  published  marketing  data 
for  crops  for  which  there  are  existing 
fenpropathrin  uses,  and  extrapolated 
from  the  uses  of  other  pyrethroid 
insecticides  for  pending  crops. 
Proportion  of  crop  treated  was  assumed 
to  be  equal  for  all  crops  in  a  crop 
grouping.  A  report  of  these  exposure/ 
risk  analyses  has  been  submitted  to  the 
Agency  including  a  detailed  description 
of  the  methodology  and  assiunptions 
used. 

i.  Food.  Chronic  dietary  exposure  was 
at  or  below  2.7%  of  the  cPAD  with 
apples  and  grapes  the  commodities 
contributing  the  most  to  chronic 
exposure.  The  anticipated  residue 
contribution  (ARC)  is  estimated  to  be 
0.000204  milligrams/kilograms/ 
bodyweight/day  (mg/kg/  bwt/day)  and 
util^  0.8%  of  the  cPAD  for  the  overall 
U.S.  population.  The  ARC  for  childem 
1-6  years  old  and  childem  7-12  years 
old  (subgroups  most  highly  exposed)  are 
estimated  to  be  0.000678  mg/kg  bwt/day 
and  0.000325  mg/kg  bwt/dav  and 
utilizes  2.7  and  1.3%  of  thecP/U3. 
respectively.  The  ARC  for  females  (13+/ 
Nursing)  0.000248  mg/kg  bwt/day  and 
utilizes  1.0%  of  the  cPAD.  The  ARC  for 
all  infants  (<  1-year  old)  and  non- 
nursing  infants  (<l-year  old)  is 
0.000243  mg/kg  bwt/day  and  0.000284 
mg/kg  bwt/day  respectivley  and  utilizes 
1.0%  of  the  cPAD.  The  ARC  for  nursing 
infants  (<  1-year  old)  is  0.000103  and 
utilizes  0.4%'  of  the  cPAD.  Generally 
speaking,  the  registrant  has  no  cause  for 


concern  if  total  residue  contribution  for 
published  and  proposed  tolerances  is 
less  than  100%  of  the  cPAD. 

Acute  dietary  exposure  was 
calculated  at  the  99.9th  percentile  of 
exposure  and  margins  of  exposure  ( 
MOE)  were  calculated  for  the  U.S. 
population  and  the  subpopulations  with 
the  highest  risk,  as  follows;  U.S. 
population  (MOE  of  490),  females  (13+) 
(MOE  927),  all  infants  (MOE  347). 
nursing  infants  (<  1)  (MOE  384).  non- 
nursing  infants  (MOE  328).  childem  1- 
6  years  old  (MOE  238).  and  childem  7- 
12  years  old  (MOE  410).  In  all  cases, 
margins  of  exposure  exceed  one- 
hundred. 

ii.  Drinking  water.  Since 
fenpropathrin  is  applied  outdoors  to 
growing  agricultural  crops,  the  potential 
exists  for  fenpropathrin  or  its 
metabolites  to  reach  ground  or  surface 
water  that  may  be  used  for  drinking 
water.  Because  of  the  physical 
properties  of  fenpropathrin,  the 
registrant  has  determined  that  it  is 
unlikely  that  fenpropathrin  or  its 
metabolites  can  leach  to  potable  ground 
water. 

To  further  quantify  potential  exposure 
fr^m  drinking  water,  surface  water 
concentrations  for  fenpropathrin  were 
estimated  using  genetic  expected 
environmental  concentration  (GENEEC) 
1.2,  and  the  most  intense  field  use 
scenario.  The  average  56-day 
concentration  predicted  in  the 
simulated  pond  water  was  0.22  parts  per 
billion  (ppb).  The  residence  time  of 
fenpropathrin  in  surface  water  has  been 
measured  and  is  short.  In  pond  studies, 
fenpropathrin  half-life  in  the  water 
column  were  less  than  1.5  days,  thus 
this  56-day  modeled  balf-lifes  probably 
considerably  overestimates  any  real 
surface  water  concentration.  L'sing 
standard  assumptions  about  body 
weight  (bwt)  and  water  consumption, 
the  chronic  exposure  frtim  drinking 
water  would  be  6.3  x  10-*  and  2.2  x  10  ' 
mg/kg  bwt/day  for  adults  and  children, 
respectively;  less  than  0.09%  of  the 
cPAD  for  children.  Based  on  this  worse 
case  analysis,  the  contribution  of  water 
to  the  dietary  risk  is  negligible. 

2.  Non-dietary  exposure. 
Fenpropathrin,  as  the  product  TAME 
2.4  EC  Sprey,  is  a  restricted  use  material 
and  registered  for  professional  non-food 
use  both  indoors  and  outdoors  on 
ornamentals  and  non-bearing  nursery 
fruit  trees.  Fenpropathrin  has  no  animal 
health,  homeowner,  turf,  termite,  indoor 
pest  control,  or  industrial  uses. 
Quantitative  information  concerning 
human  exposure  from  this  ornamental 
use  is  not  available,  but  exposure  to  the 
general  public  from  this  use  of 
fenpropathrin  is  expected  to  be 


minimal.  No  endpoints  of  concern  were 
identified  for  occupational  or 
residential,  dermal  or  inhalation 
exposures  of  any  duration.  Thus,  no  risk 
assessment  is  needed. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that 
the  Agency  must  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Available  information  in  this  context 
include  not  only  to.\icit)',  chemistry-, 
and  expos'jre  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  tum  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way. 

E.  Safety  Determination 

1 .  U.S.  population — ;.  Chronic  risk — 
adults.  Using  the  dietary  exposure 
assessment  procedures  described  above 
for  fenpropathrin,  calculated  chronic 
dietary  exposure  resulting  from  residue 
exposure  from  existing  and  proposed 
uses  of  fenpropathrin  is  minimal.  The 
estimated  chronic  dietary  exposure  frt>m 
food  for  the  overall  U.S.  population  is 
less  than  1%  of  the  cPAD.  Addition  of 
the  small  but  worse  case  potential 
chronic  exposure  from  drinking  water 
(calculated  above.  6.3  x  10-6  mg/kg  bwt/ 
day)  to  the  highest  chronic  exposure 
value  from  food  increases  the  maximum 
occupancy  of  the  cPAD  only  slightly 
fitim  0.99%  to  1.02%.  Generally,  the 
Agency  has  no  cause  for  concern  if  total 
residue  contribution  is  less  than  100% 
ofthecP/VD. 

ii.  Acute  Risk — adults.  The  potential 
acute  exposure  from  food  to  the  U.S. 
population  and  various  non-child/infani 
populations  subgroups  (shown  above) 
provide  MOE  values  greatiy  exceeding 
100.  Addition  of  the  worse  case,  but 
very  small  "background"  dietary 
exposure  from  water  is  not  sufficient  to 
change  the  MOE  values  significantiy 
The  registrant  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  the  overall  U.S.  population 
from  aggregate,  acute  exposure  to 
fenpropatluio  residues 

2.  Infants  and  children — safety  factor 
for  infants  and  children.  In  assessing  the 
potential  for  additional  sensitivity  of 
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infants  and  children  to  residues  of 
fenpropalhrin,  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  margin  of  safety,  up  to  ten- 
fold, for  added  protection  for  infants 
and  children  in  the  case  of  threshold 
effects  unless  EPA  determines  that  a 
different  margin  of  safety  will  be  safe  for 
infants  and  children. 

i.  Chronic  risk — infants  and  children. 
Using  the  dietary  exposure  assessment 
procedures  described  above,  calculated 
chronic  dielarj'  exposure  resulting  from 
residue  exposure  bom  existing  and 
proposed  uses  of  fenpropathrin  is 
minimal.  The  estimated  chronic  dietary 
exposure  from  food  to  infant  and  child 
subgroups  ranges  from  2.7%  [children 
(1-6  years),  0.000678  mg/kg  bwt/dayl  to 
0.4%  [nursing  infants  (<  1-year). 
0.000103  mg/kg  bwt/dayl  of  the  cPAD. 
.Addition  of  the  small  but  worse  case 
potential  chronic  exposure  from 
drinking  water  (calculated  above,  2.2  x 
10^  mg/kg  bwt/day)  to  the  highest 
chronic  exposure  value  from  food 
increases  the  maximum  occupancy  of 
the  cPAD  only  slightly  from  2.7%'to 
2.8%.  The  registrant  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infant  and  child 
subgroups  of  the  U.S.  population  from 
aggregate,  chronic  exposure  to 
fenpropathrin  residues. 

ii.  Acute  risk — infants  and  children. 
The  potential  acute  exposure  from  food 
to  the  various  child  and  infant 
population  subgroups  all  provide  MOE 
values  exceeding  100.  Addition  of  the 
worse-case,  but  very  small 
"background"  dietary  exposure  from 
water  (2.2  x  10  '  mg/kg  bwt/day)  is  not 
sufficient  to  change  the  MOE  values 
significantly.  The  registrant  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate,  acute  exposure 
to  fenpropathrin  residues. 

F.  International  Tolerances 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  for  residues  of 
fenpropathrin  in  or  on  cucurbit 
vegetables  (Crop  Group  9). 
IFR  Doc.  99-31442  Filed  12-2-99;  8:45  ami 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-SSOO-3] 

RagulatOfy  Reinvention  (XL)  Pilot 
Projects 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTKM:  Notice  of  availability  of 
Albuquerque  Pretreatment  Project  XL 
Draft  Final  Project  Agreement. 

summary:  EPA  is  today  requesting 
comments  on  a  draft  Project  XL  Final 
Project  Agreement  (FPA)  for  the  City  of 
Albuquerque.  The  FPA  is  a  voluntary 
agreement  developed  collaboratively  by 
Albuquerque,  stakeholders,  the  State  of 
New  Mexico,  and  EPA.  Project  XL, 
announced  in  the  Federal  Register  on 
May  23,  1995  (60  FR  27282).  gives 
regulated  sources  the  flexibility  to 
develop  alternative  strategies  that  will 
replace  or  modify  specific  regulatory 
requirements  on  the  condition  that  they 
produce  greater  environmental  benefits. 

If  implemented,  the  draft  FPA  and  a 
site  specific  rulemaking  would  allow 
Albuquerque  to  conduct  pollution 
prevention  outreach  and 
implementation  at  up  to  50  new 
businesses  per  year,  and  integrate 
stormwater  pollution  prevention  aspects 
with  its  pretreatment  program. 
Albuquerque  would  attempt  to  initially 
reduce  loadings  of  13  pollutants  of 
concern,  and  optimize  resources  to 
achieve  competitive  institutional 
integration  of  pollution  prevention  and 
pretreatment  program  work. 
Albuquerque  would  start  the  project  by 
conducting  sewer  sub-basin  monitoring 
to  determine  where  13  pollutants 
predominate  within  the  collection 
system.  Through  this  approach, 
Albuquerque  will  focus  its  efforts  to 
identify  and  address  the  most 
significant  industrial,  commercial,  and 
residential  areas,  or  conduct  project 
outreach.  Albuquerque  also  proposes  to 
conduct  workshops  and  case  studies 
demonstrating  implementation  of  best 
management  practices  (BMPs)  for 
pretreatment  dischargers,  problem  areas, 
and  follow-up  needs.  One  way 
Albuquerque  will  demonstrate  greater 
environmental  benefit  is  by  monitoring 
pollutant  loadings  before  and  after  its 
pollution  prevention  outreach  and 
implementation  efforts.  One  of 
Albuquerque's  initial  goals  would  be  to 
try  to  reduce  aluminum,  cadmium, 
chromium,  copper,  cyanide,  fluoride, 
lead,  mertniry,  molybdenum,  nickel, 
selenium,  silver,  and  zinc  by  10-25%. 
The  site  specific  rulemaking  setting 
forth  the  specific  regulatory  flexibility  to 
be  implemented  will  be  developed  with 
the  assistance  of  stakeholders  and  will 
ensure  that  the  project  will  fully  comply 
with  applicable  federal  requirements 
under  the  Clean  Water  Act. 
DATES:  The  period  for  submission  of 
comments  ends  on  December  27, 1999. 
ADDRESSES:  All  comments  on  the  draft 
Final  Project  Agreement  should  be  sent 
to:  Adele  Cardenas.  6EN-XP.  U.S.  EPA 


REGION  6. 1445  Ross  Avenue,  Suite  * 
1200,  Dallas.  TX  75202-2733,  or  Chad 
Carbone,  U.S.  EPA,  401  M  Street,  SW, 
Room  1027WT  (1802).  Washington.  DC 
20460.  Conmients  may  also  be  faxed  to 
Ms.  Cardenas  at  (214)  665-3177  or  Mr. 
Carbone  at  (202)  401-2474.  Comments 
will  also  be  received  via  electronic  mail 
sent  to:  cardenas.adele@epa.gov  or 
carbono.chad@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  of  the  draft  Final  Project 
Agreement,  contact:  Adele  Cardenas, 
6EN-XP,  U.S.  EPA  REGION  6.  1445 
Ross  Avenue,  Suite  *  1200,  Dallas,  TX 
75202-2733,  or  Chad  Carbone,  U.S. 
EPA,  401  M  Street,  SW,  Room  1027WT 
(1802),  Washington.  DC  20460.  The 
documents  are  also  available  via  the 
Internet  at  the  following  location: 
"http://www.epa.gov/ProjectXL  ".  In 
addition,  public  files  on  the  Project  are 
located  at  EPA  Region  6  in  Dallas. 
Questions  to  EPA  regarding  the 
documents  can  be  directed  to  Adele 
Cardenas  at  (214)  665-7210  or  Chad 
Carbone  at  (202)  260-4296.  Additional 
information  on  Project  XL.  including 
documents  referenced  in  this  notice, 
other  EPA  policy  documents  related  to 
Project  XL.  application  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  is  available  via  the  Internet  at 
'http://www.epa.gov/ProjectXL". 

Dated.  November  23,  1999. 
Lisa  Lund. 

Deputy  Associate  Administrator,  for 
Reinvention  Programs,  Office  of  Reinvention. 
IFR  IX>c.  99-31353  Filed  12-2-99:  B:4S  am] 


ENVIRONMENTAL  PROTECHON 
AGENCY 

Certain  New  Chemicals:  Receipt  and 
Status  Information 

[OPPTS-51937:  FRL-6394-41 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSC,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufactiue  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME).  and  to  publish 
periodic  status  reports  on  the  chemicals 
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imder  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  October  11,  1999 
to  October  22, 1999,  consists  of  the 
PMNs,  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPITS-51937  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  |oe 
Carra,  Deputy  Director.  Office  of 
Pollution  Prevention  and  Toxics  (7401). 
Office  of  Pollution  Prevention  and 
Toxics.  Enviroiunental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460:  telephone  numbers:  (202) 
554-1404  and  TDD:  (202)  554-0551:  e- 
mail  address:TSCA-Holline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entr\'  for  this  document  under 
the  'Federal  Register  -  Enviroimiental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstrl . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51937.  The  official  record 
consists  of  the  doctmients  specifically 
referenced  in  this  action,  any  public 


comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
North  East  Mall  Rm.  B-607.  Waterside 
Mall.  401  M  St..  SW..  Washington.  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiu'e  proper  receipt  by  EPA,  it  is 
imperative  that  j'ou  identify  docket 
control  number  bPPTS-51937  and  the 
specific  PMN  niunber  in  the  subject  line 
on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460. 

2.  In  person  or  by  courier  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St..  SW.. 
Washington.  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov."  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  enayption.  Conunents 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  bv 
docket  control  number  OPPTS-51937 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Ilepository 
Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  thai 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  iuclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  puhhc  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
•FOR  FURTHER  INFORMA'HON 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  siue  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

a.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
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an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  October  11.  1999 
to  October  22. 1999.  consists  of  the 
PMNs.  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  S  during  this  time  period. 


m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the 
PMNs.  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  n. 
to  access  additional  non-CBI 
information  that  may  be  available. 


In  table  I.  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  52  Premanufacture  Notices  Received  From:  10/11/99  to  10/22/99 


Case  No 

Received 
Date 

Projecied 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-00-0029 

10/12/99 

01/10/00 

Sivento  Inc. 

(G)  Chemical  Intennediate 

(S)  Siloxanes  and  silicones,  ethoxy 
octyl.  ethoxy-temiinaled' 

P-00-0030 

1W12«9 

01/1  OrtX) 

Wacker  Biochem 

(S)  Pigment 

(Q)  Modified  polyacrylate 

P-00-0031 

10/13«9 

01/1 1AX) 

CBI 

(G)     Open,     non-dispersive     (inter- 
mediate) 

(G)  Sulfonyl  urea 

P-00-<)032 

1(V12«9 

01/10/00 

Rnolex.  Inc. 

(S)  Textile  fiber  lubncant  with  high  j  (S)       9-octadecenoic       add.       12- 
thermal  stability;  dispersant  lor  tita-        (benzoyloxy)-,  hexadecyl  ester,  (r- 
nium  dioxide,  zinc  oxide,  pigments        (z)]-' 

etc.;  plasticizer  tor  polymer  systems 

requiring  high  themial  stability 

P-00-0033 

10/1*99 

01/11/00 

CBI 

(G)     Open,     non-dispersive     (inter- 
mediate) 

(G)  Triazolinone 

P-00-0034 

iai3fl9 

01/11/00 

CBI 

(G)    Open,    non    dispersive    (inter- 

(G) Thioimidocartxjnate 

mediate) 

p-oo-noa.'i 

10/12fl9 

01/10«J0 

C8I 

(G)  Polyurethane  adhesives  for  open.  |  (G)    Isocyanate-terminated    urelhane 
non-disperse  use                               [      prepolymer 

p-oo-no36 

1(V13«9 

01/11/00 

CIBA  Specialty  Chemi- 
cals Corp. 

(S)  High  performance  printing  ink 

(G)   Monoazo   napthanilide   pigment. 
aminomettK>xyt)enzoyltnflurorom- 
elhylanalide 

P-OO-0037 

iai3«9 

01/11/00 

Lambent  Tech- 
nologies. Coipora- 
tion 

CBI 

(S)  Rubber  additive 

(S)  Canola  oil.  hydrogenated' 

P-00-0038 

iari3«9 

01/11/00 

(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(Q)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Colorant  tor  petroleum  products 

(G)  Urethane  acrytate 

P-00-0039 

10/13«9 

01/11/00 

CBI 

(G)  Urethane  acrylate 

P-00-0040 

10/13/99 

01/11/00 

CBI 

(G)  Urethane  acrylate 

P-00-0041 

W13/99 

01/11/00 

CBI 

(G)  Urethane  acrylate 

P-<X>-0042 

1(V13/99 

01/11/00 

CBI 

(G)  /V-alkyM  alkylaminonaphthalimide 

and  retngerants 

P-00-0043 

10/13«9 

01/11/00 

CBI 

(G)  Colorant  tor  petroleum  products 
and  refrigerants 

(G)  /V-alkyl-A  alkylaminonaphthalimide 

P-00-0044 

10/13*99 

01/11/00 

CBI 

(G)  Colorant  tor  petroleum  products 
and  refrigerants 

(G)  /V-alkyM  alkylaminonaphthalimide 

P-00-004S 

10/12«9 

01 /low 

CBI 

(S)  Add  dye  lor  the  dyeing  of  leather 

(G)       Benzenediazonium.       [|[I(sub- 

coupled  with  aminophenol. 
diazotized  aminobenzoic  acid, 
diazotized  (sub- 
stituted)benzenesulfonic  acid  and 
naphthalenol 

P-00-0046 

10/13/99 

01/11/00 

CBI 

(S)  Specialty  grease  thickener 

(G)  Aromatic  substituted  diurea 

P-00-0047 

10/13/99 

01/11/00 

BASF  Coiporation 

(S)  Monomer/reactant  for  the  produc- 
tion of  lacquers/varnish  which  im- 
prove properties  of  products  like  ar- 
tifidal  marble 

(S)  2/>-pyran-2-one.  tetrahydro-" 

P-00-0048 

10/14«9 

01/12«0 

CBI 

(G)  Destoictive,  fuel  additive 

(G)  Polyisobutylene  amine 

P-00-0049 

10/14/99 

01/12/00 

CBI 

(G)  Destructive,  fuel  additive 

(G)  Polyisobutylene  amine 

P-00-OOSO 

10/13«9 

01/11/00 

CBI 

(G)     Open,     noo-dispersive     (inter- 
mediate) 

(G)  Triazolone 

P-00-0051 

10/14«9 

01/12A)0 

CBI 

(G)  Resin  for  automotive  coatings 

(G)  Modified  melamine  alkyd  resin 

P-OO-OOS? 

10/15/99 

01/13rtl0 

CBI 

(S)  Organic  synthesis  intermediate 

(G)  1-(2.5-dimethoxyphenyl)-2-pro- 
pane  derivative 
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I.  52  Premanufacture  Notices  Received  From:  10/11/99  to  10/22/99 — Continued 


Case  No. 

Received 
Date 

Projected 
Notue 

Manufacturer/Importer 

Use                                                    Chemical 

End  Date 

P-00-0053 

10/14/99 

01/12/00 

CBI 

(G)  Polymer  particle  for  dyeing 

(G)  Styrene  methacrylate  acrytonitnle 
polymer  denvative 

P-00-0054 

10/13«9 

01/11/00 

CBI 

(G)     Open,     non-dispersive     (inter- 

(G) Isothiocyanatidate 

mediate) 

P-00-0055 

10/14«9 

01/12/00 

CBI 

(G)     Destnjaive,     chemical     inter- 
mediate for  production  ot  organic 
compounds 

(G)  Polyisobutylene  oxona 

P-00-0056 

10/14/99 

OM^^mo 

CBI 

(G)      Destmctive.      chemical      inter- 
mediate for  production  of  organic 
compounds 

(G)  Polyisobutylene  oxime 

P-<XW)0S7 

10/14«9 

OM^^m 

CBI 

(S)  Inks,  coatings 

(G)  Polyester  acrylate 

P-<X>-0058 

10/14«9 

01/12/00 

CBI 

(S)  Inks;  coatings 

(G)  Polyester  acrylate 

P-00-^059 

10/15/99 

01/13/00 

Exxon  Chemkal  Com- 

(S) Component  of  extruded  or  molded 

(S)   2,5-furandione,    polymer   with    1- 

pany 

parts 

P-00-^060 

10/15/99 

01/13/00 

Exxon  Chemtaal  Com- 

(S) Component  ol  extnided  or  moWed 

(S)     2.5-furar>dione.     polymer     with 

pany 

parts 

eltiene.                                         5- 

/ 

1      ethylidenebicydo(2  2  llhepl-2-ene 

■i 

1      arxl  1-proper>e" 

P-00-0061 

10/15«9 

01/1 3«)0.. 

Exxon  Chemical  Com- 

(S) Component  of  extnjded  or  molded 

(S)    Bicydo(2.2.11hepl-2-ene,    5-eth- 

pany 

parts 

enyi-.  polymer  with  ethene  and  1- 
propene 

P-00-^)062 

10/18«9 

01/16/00 

CIBA  Specialty  Chemi- 

(G)  Contained   us^.   data   recording 

(G)  Metal  complex  tribrotho  letrakis 

cals  Corp. 

media                •• 

dimethyl  methylethyf  propoxy 
pthalocyanine  derivative 

P-00-0063 

10/19/99 

01/17/00 

CBI 

(G)  Paint  component 

(G)  Zinc  salt  of  thioorganic  compound 

P-00-0064 

10/19/99 

01/17/00 

CBI 

(G)  Open,  non  dispersive  use 

(G)  Epoxy  acrylate 

P-00-^065 

10/19/99 

01/17/00 

CBI 

(G)  Open,  non-dispersive:  emulsitier 

(G)     Amines.      r>iallow     alkylpoly-. 

for  road  building                                      hydrochlorides 

P-00-0066 

10/19/99 

01/17/00 

CBI 

(G)  Open,  non-dispersive:  component    (G)  Amines,  o-tallow  alkyfpoly- 
of  emulsifter  for  binder  used  in  road 
building 

P-00-^X)67 

10/21/99 

01/19/00 

CBI 

(G)  Raw  material                                  i  (G)  Substituted  alkyi  heteropolycycle 

P-00-0068 

10S1/99 

01/19/00 

Uniqema 

(S)  Synthetic  lubricant  base  fluid  for  j  (S)  Fatty  acids,  Cs,-i»  and  c„-unsatd., 
a.o.  hydraulK  oils                                    esters  with  neopentyl  glycol* 

P-00-0069 

10S1/99 

01/19/00 

CBI 

(S)  Chemical  intennediate                       (G)  Nitrated,  sulfonated  aromatic  ackl 

chkxide 

P-O0-O070 

10/21/99 

01/19rt)0 

CBI 

(S)  Ctiemkal  inlemiediate 

(G)  Nitrated,  sultonated  aromatic 
compounds 

P-00-0071 

10«1/99 

01/19/00 

CBI 

(G)  Raw  material 

(G)   Alkanepolycarboxylic   acK).   elkyl 

ester 
(G)  Macrocydic  cot>alt  complex 

P-00-0072 

10/21/99 

01/19/00 

CBI 

(G)  Contained  use 

P-OO-0073 

10/21/99 

01/19/00 

Uniqema 

(S)  Synthetic  lubricant  base  Huid  for 
a,o.  hydraulic  oils 

(S)  Fatty  acids.  c,r-Ci»  and  Cti-unsatd- 

P-00-^)074 

10«1/99 

01/19/00 

Advanced  Aromatk». 

Inc. 

(G)  Solvent 

ucts,  l>y-products  from,  c*-* 
fraction- 

P-00-^)075 

10«1/99 

01/191/00 

Advanced  Aromatks, 
Inc. 

(G)  Solvent 

(S)  1-propene,  fiydrofonnylation  prod- 
ucts. t)y-products  from.  c*-a 
traction' 

P-OO-0076 

10/21/99 

01/19/00 

Advanced  Aromatks. 
Inc. 

(G)  Solvent 

ucls.  by-products  trexn.  Cn 
fracbon- 

P-00-0077 

10/21/99 

01/191/00 

Advanced  AromatKS. 
Inc. 

(G)  Solvent 

(S)  Butanal.  condensation  products, 
hydrogenated.  by-products  from, 
c^  fraction' 

P-00-^)078 

10«1/99 

01/19/00 

Advanced  Aromatks, 
Inc. 

(G)  Solvent 

(S)  4-nonanone,  2.6.e-tnmethy|..  hy- 
drogenated. by-products  from,  c  > 
traclton" 

P-00-0079 

10«1/99 

01/19/00 

Advanced  Aromatks, 
Inc. 

(G)  Solvent 

(S)  4-heptanone.  2.6^Jime1hyl-.  hydro- 
genated. by-products  from.  C-s 
fracton' 

P-00-OOSO 

10/22/99 

QMiomo 

DSM  Fine  Chemicals, 

Inc. 

(G)  Flame  retaidant 

(G)  Polyphosphooc  acids,  compounds 
with  melamine 
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In  table  n.  EPA  provides  tlie  following 
information  (to  tlie  extent  that  such 
information  is  not  claimed  as  CBI)  on 


the  Notices  of  Commencement  to 
manufacture  received: 


II.  15  Notices  of  Commencement  From:  10/11/99  to  10/22/99 

Case  No 

Received  Dale 

port  Date 

Chemical 

P-96-0307 

1W14«9 

09/1 3«9 

(G)  Amine  diol 

P-97-0360 

1(V21/g9 

10/16«9 

(G)  Modified  hydrocartxxi  resin 

P-98-0475 

1(V12fl9 

09^4/99 

(S)  BenzenesuHonic  acid.  2.2'-(1,2-ethenediyl)bis[5-([4-<meltiylamino)-6- 
[14-|(melhylamino)cartx)nyl]phenyl)amino)-1 .3.S-tria2ln-2-y1)aminol-.  di- 
sodium  salt,  (a)-" 

P-98-1181 

1000/99^ 

10/18/99 

(S)  2-bulenoic  add,  4.4'-|(dibutylslannyleno)bis<oxy)]bis(4-oxo-.(r,i)-,  dl- 

C8-Cu,-isoalkyl  esters,  Crrich* 

P-99-0021 

1(V14«9' 

10/07/89 

(G)  Modified  acrylic  copolymer 

P-99-0478 

1(V2<V99 

10/11/99 

(G)  Acrylic  emulsion  potymer 

P-99-0577 

10/12/99 

10W1/99 

(G)  Isocyanate  terminated  urethane  polymer 

P-99-0583 

10/1 8«9 

10/05/99 

(S)  Fatty  ackte.  coco,  compds.  with  2-(2-aminoetfioxy)  ethanol* 

P-»-0586 

10/18/99 

1(M»99 

(S)  Decanoic  acid,  compd.  with  2-(2-aminoethoxy)ethanol  (1:1)" 

P-»-0618 

^o/^zm 

09^8/99 

(G)  Polyamine  chloride  salt 

P-99-0846 

10/1 9«9 

09/1  »99 

(G)   B-alanine.   r>(2-caitoxyethyl)-n-[3-l[2<arbo«yBthyl)aminoIpropyn-''- 

psoalkyloxypropyllderivs 
(G)  Polymer  of  viriylbenzene.  substituted  vinylbenzene.  and  substituted 

P-»-0966 

1QQQ«g 

09«9/99 

P-99-0970 

^o/^^m 

10A)1/99 

(G)  Polyoxyalkylene  substituted  chromophore 

P-99-0997 

10/18«9 

10«8«9 

(G)  Organomodified  polysiloxanes 

P-99-099e 

1(V21/99 

10/12«9 

(S)  Butanedimc  acid,  ethyl  methyl  ester  (9ci)* 

List  ofSubiects 

Environmental  protection. 
Premanufacture  notices. 

l>ated;  November  17. 1999. 

Deborah  A.  WilUanu, 

Acting  Director.  Information  Management 

Division.  Office  of  Pollution  Prevention  and 

Toxics. 

|FR  Doc  99-31351  Filed  12-2-99;  8:45  ami 
BHXMO  CODE  asao-so-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Actof  1956(12U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  (he  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
mdicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 


proposal  also  involves  the  acquisition  of 
a  nonbanking  cooipany,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanlung  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofGces  of  the  Board  of 
Governors  not  later  than  December  28, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N,W.,  Atlanta,  C^orgia 
30303-2713: 

1.  Gulf  Coast  Community  Bancshares. 
Inc.,  Wewahitchka.  Florida:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Wewahitchka  State  Bank,  Wewahitchka, 
Florida. 

2.  Gwinnett  Commercial  Group,  Inc., 
Lawrrenceville,  Georgia:  to  become  a 
bank  holding  company  by  acquiring  1(X) 
percent  of  the  voting  shares  of  First 
Bank  of  Gwinnett  (in  organization), 
Lawrenceville,  Georgia. 

Board  of  Governors  of  ttie  Federal  Reserve 
System,  November  29.  1999, 
Robert  deV.  Frienmn, 
."Kssociate  Secretary-  of  the  Board. 
IFR  Doc.  99-31318  Filed  12-2-99:  8:45  ami 
aiuiNo  cooe  mtHn-f 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System, 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

Decembers,  1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W,,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  1 .  1999. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-31511  Filed  12-1-99: 1:45  pm) 

BHUNO  CODE  931D-01-P 


Federal  Register/ Vol,  64,  No.  232/Friday.  December  3.  1999/Notices 


67917 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Notice  of  altered  record  system. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  adopting  as  final  the 
Board's  proposed  alteration  to  the 
Government-wide  system  of  records, 
FRTIB-1,  Thrift  Savings  Plan  Records. 
This  alteration  adds  new  categories  of 
records  for  spouses,  former  spouses,  and 
beneficiaries  of  Thrift  Savings  Plan 
(TSP)  participants. 
DATES:  Effective  January  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Gray.  (202)  942-1662.  FAX 
(2021  942-1676, 

SUPPLEMENTARY  INFORMATION:  The  Board 
was  established  by  the  Federal 
Employees'  Retirement  Svstem  Act  of 
1986  (FERSA),  Pub,  L.  99-335, 100  Stat. 
514,  which  has  been  codified,  as 
amended,  largely  at  5  U.S.C.  8351  and 
8401-8479  (1994),  to  administer  the 
TSP.  The  TSP  is  a  tax -deferred 
retirement  savings  plan  for  Federal 
employees  which  is  similar  to  cash  or 
deferred  arrangements  established 
under  section  401(k)  of  the  Internal 
Revenue  Code. 

On  May  7, 1990,  initial  notice  of  the 
Board's  systems  of  records,  including 
FRTIB-1,  was  published  in  the  Federal 
Register  (55  FR  1B949).  A  minor 
amendment  to  FT^TIB-l  was  published 
in  the  May  20, 1994,  Federal  Register 
(59  FR  26489),  to  delete  routine  use 
provisions  allowing  disclosure  to  the 
Department  of  Veterans  Affairs,  the 
Federal  Housing  Administration,  and 
private  financial  institutions,  because 
disclosure  to  those  entities  could  be 
made  at  the  written  request  of  the 
participant.  The  provision  allowing 
disclosure  to  beneficiaries  of  deceased 
participants  was  also  deleted  as 
unnecessary.  Subsequently,  on 
September  15, 1999,  the  Board 
published  a  proposed  alteration  to 
FRTIB-1  in  the  Federal  Register  (64  FR 
50092)  to  add  new  categories  of  records 
to  cover  spouses,  former  spouses,  and 
beneficiaries  of  participants,  to  state 
routine  uses  which  may  be  made  of 
records  on  these  individuals,  and  to 
clarify  that  the  term  "participant" 
includes  a  former  participant. 

This  alteration  is  necessary  because 
the  Board  is  updating  its  computerized 
data  base  for  the  TSP  record  keeping 
system.  FRTIB-1  currently  lists  TSP 
participants  as  the  only  category  of 


individuals  covered  by  this  system  of 
records.  Under  the  new  TSP  record 
keeping  system,  spouses,  former 
spouses,  and  beneficiaries  of 
participants  will  be  added  to  this  system 
of  records. 

In  addition  to  publishing  a  notice  of 
proposed  alteration,  the  Board  filed  an 
altered  record  system  report  with  the 
Chairman  of  the  Committee  on 
Government  Reform  of  the  U.S.  House 
of  Representatives,  the  Chairman  of  the 
Committee  on  Governmental  Affairs  of 
the  U.S.  Senate,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Af^irs,  Office  of  Management  and 
Budget,  on  September  13, 1999.  The 
Board  received  no  comments  on  the 
proposed  alteration:  therefore,  it  is 
adopting  the  proposed  alteration 
without  change. 
Roger  W.  Mehle, 

Executive  Director.  Federal  Betirement  Thrift 
investment  Board. 

Accordingly,  the  proposed  notice  of 
alteration  to  record  system  published  on 
September  15, 1999,  in  the  Federal 
Register  (64  FR  50092),  adding  new 
categories  of  records  and  stating  the 
uses  to  be  made  of  those  records 
maintained  for  spouses,  former  spouses, 
and  beneficiaries  of  TSP  participants,  is 
adopted  as  final  without  change. 

IFR  Dm:,  99-30924  Filed  12-2-99;  8:45  ami 
NLUNQ  COOE  STMMn-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration    • 

Advisory  Committees;  Rling  of  Annual 
Reports 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that,  as  required  by  the  Federal 
Advisory  Committee  Act,  the  agency  has 
filed  with  the  Library  of  Congress  the 
annual  reports  of  those  FDA  advisory 
committees  that  held  closed  meetings 
during  fiscal  year  1998. 
ADDRESSES:  Copies  are  available  from 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  301-827-6860, 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M,  Combs.  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
5496, 


SUPPLEMENTARY  INFORMATION:  Under 
section  13  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2)  and  21 
CFR  14.60(c),  FDA  has  filed  with  the 
Library  of  Congress  the  annua)  reports 
for  the  following  FDA  advisory 
committees  that  held  closed  meetings 
during  the  period  October  1, 1997, 
through  September  30, 1998: 
Center  for  Biologies  Evaluation  and 
Research: 

Allergenic  Products  Advisory 
Committee, 

Biological  Response  Modifiers 
Advisopi'  Committee, 

Blood  Products  Advisory  Committee, 

Vaccines  and  Related  Biological 
Products  Advisory  Committee. 
Center  for  Drug  Evaluation  and 
Research: 

Anti-Infective  Drugs  Advisory 
Committee, 

Antiviral  Drugs  Advisory  Conunittee. 

(Cardiovascular  and  Renal  Drugs 
Advison,'  Committee, 

Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee, 

Drug  Abuse  Advisory  Committee, 

Endocrinologic  and  Metabolic  Drugs 
Ad\isory  Committee. 
Center  for  Devices  and  Radiological 
Health: 

Medical  Devices  Advisory  Committee, 
National  Center  for  Toxicological 
Research: 

Science  Advisory  Board  to  the 
National  Center  for  Toxicological 
Research. 

Annual  reports  are  available  for 
public  inspection  at:  (1)  The  Library  of 
Congress.  Madison  Bldg..  Newspaper 
and  Current  Periodical  Reading  Room, 
101  Independence  Ave.  SE.,  rm.  133, 
Wa.<ihington,  DC;  and  (2)  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  November  26. 1999. 
Linda  A.  Soydain, 
Senior  Associate  Commissioner. 
IFR  Doc.  99-31315  Filed  12-2-99:8:45  ami 

BUJHG  COOE  4iao-S1-F 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0S14] 

Guidance  for  Industry  on  ANDA's: 
Impurities  in  Drug  Substances; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
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availability  of  a  guidance  for  industry 
entitled  "ANDA's:  Impurities  in  Drug 
Substances."  This  guidance  provides 
recommendations  for  including 
infonnation  in  abbreviated  new  drug 
applications  (.\NDA's)  and  supporting 
drug  master  Bles  on  the  content  and 
qualification  of  impurities  in  drug 
substances  produced  by  chemical 
syntheses  for  both  monograph  and 
nonmonograph  drug  substances. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Copies  of  this  guidance  ate 
available  on  the  Internet  at  http:// 
www.fda.gov/cder/guidance/index.htm. 
Submit  written  requests  for  single 
copies  of  this  guidance  for  industry  to 
the  Drug  Information  Branch  (HFD- 
210),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20B57.  Send  one  self- 
addressed  adhesive  label  to  assist  the 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852. 
FOR  FURTHER  IMFOflMATION  CONTACT: 
Robert  W.  Trimmer.  Center  for  Drug 
Evaluation  and  Research  (HFD-625), 
Food  and  Drug  Administration.  7S00 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-5848. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
annniinring  the  availability  of  a 
guidance  for  industry  entitled  "ANDA's: 
Impurities  in  Drug  Substances."  This 
guidance  provides  information  on  (1) 
Qualifying  impurities  found  in  a  drug 
substance  used  in  an  ANDA  by  a 
comparison  with  impurities  found  in 
the  related  U.S.  Pharmacopeia  (USP) 
monograph,  scientific  literature,  or 
innovator  material;  (2)  qualifying 
impurities  found  at  higher  levels  in  a 
drug  substance  used  for  an  ANDA  than 
found  in  the  related  USP  monograph, 
scientific  literature,  or  innovator 
material:  (3)  qualifying  impurities  in  a 
drug  substance  used  for  an  ANDA  that 
are  not  found  in  the  related  USP 
monograph,  scientific  literature,  or 
iimovator  material:  and  (4)  threshold 
levels  below  which  qualification  is  not 
needed. 

In  the  Federal  Register  of  |uly  24, 
1998  (63  FR  39880).  FDA  announced  the 
availability  of  a  draft  version  of  this 
guidance.  The  July  1998  document  gave 
interested  persons  an  opportunity  to 
submit  comments  through  September 
22.  1998.  On  October  19.  1998  (83  FR 
55876),  in  response  to  requests  from  the 
public,  the  agency  reopened  the 
comment  period  until  November  23, 


1998.  All  comments  received  during  the 
comment  period  have  been  carefully 
reviewed  and  the  guidance  was  revised, 
where  appropriate. 

This  level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (62  FR  8961.  February  27, 
1997).  It  represents  the  agency's  current 
thinking  on  the  content  and 
qualification  of  Impurities  in  drug 
substances  produced  by  chemical 
syntheses  that  are  used  in  generic  drug 
products.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  in3A  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  conunents  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Conunents  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  November  23.  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  99-31316  Filed  12-2-99:  8:45  ami 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cars  Financing  Adminiatration 
(Document  ktofitifier:  HCFA-R-0038] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Raquast 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  conunent. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 


(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Infonnation  Collection: 
Conditions  of  Participation  for  Rural 
Health  Clinics.  42  CFR  491.9  Subpart  A; 
Form  No.:  HCFA-R-38; 

Use:  This  information  is  needed  to 
determine  if  rural  health  clinics  meet 
the  requirements  for  approval  for 
Medicare  participation. 

Frequency:  Other  (Initial  application 
for  Medicare); 

Affected  Public:  Individuals  or 
households;  business  or  other  for  profit; 
not  for  profit  institutions;  farms;  Federal 
Government;  and  State,  Local  or  Tribal 
Govenunent: 

Number  of  Respondents:  3,538: 

Total  Annual  Hours:  9,456. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfia.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  yoiu-  address,  phone 
number,  OMB  number,  and  HCFA 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards.  Attention:  Dawn 
Willinghan.  Room  N2-14-26.  7500 
Seciuity  Boulevard,  Baltimore, 
Maryland  21244-1850. 
Dated:  November  22. 1999. 

John  Parmigiani, 

Manager.  HCFA  Office  of  Information 

Services,  Security  and  Standards  Group. 

Division  of  HCFA  Enterprise  Standards. 

IFR  Doc.  99-31325  Filed  12-2-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

[Document  Identmer:  HCFA-R-289] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqiiaat 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  conunent. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  The  acciuacy  of  the  estimated 
burden;  (3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  The  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Infonnation  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Medicare  Lifestyle  Modification 
Program  Demonstration; 

Form  No.:  HCFA-R-289  (0938-0777); 

Use:  The  Health  Care  Financing 
Administration  (HCFA)  through  its 
Office  of  Clinical  Standards  and  Quality 
(OCSQ)  is  planning  to  conduct  a  new 
demonstration  to  test  the  feasibihty  and 
cost  efiectiveness  of  cardiovascular 
lifestyle  modification.  This 
demonstration  will  focus  on  Medicate 
provider  sponsored,  lifestyle 
modification  programs  designed  to 
reverse,  reduce,  or  ameliorate  the 
indications  of  cardiovascular  disease 
(CAD)  of  Medicare  beneficiaries  at  risk 
for  invasive  treatment  procedures.  This 
demonstration  will  test  the  feasibility 
and  cost  eHectiveness  of  providing 
payment  for  cardiovascular  lifestyle 
modification  program  services  to 
Medicare  beneficiaries.  In  addition,  the 
demonstration  will  test  the  use  of 
contractual  agreements  for 
administtation,  claims  processing  and 
payment,  and  routine  monitoring  of 
quality  of  care. 

Frequency:  On  occasion,  weekly, 
monthly,  and  quarterly; 


Affected  Public:  Individuals  or 
households,  and  not-for-profit 
institutions; 

Number  of  Respondents:  22; 

Total  Arwual  Responses:  9,000; 

Total  Aimual  Hours:  1,500. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  ntmiber,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services, 

Security  and  Standards  Group, 

Division  of  HCFA  Enterprise 

Standards,  Attention:  Dawn 

Willinghan,  Room  N2-14-26,  7500 

Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Dated:  November  23. 1999. 
|ohn  Pannigiaiii, 

Manager.  HCFA  Office  of  Information 
Services.  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
IFR  Doc.  99-31326  Filed  12-2-99:  8.45  ami 
eiLijHO  COOC  4iia-«a-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Admlnlstratiofl 

[Document  tdentltier:  HCFA-1964] 

Agency  Information  CoHection 
Activities:  Sut>mlsston  For  OMB 
Review;  Comment  Reqtiest 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Hiunan  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  conunents 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  The  accuracy 
of  the  estimated  burden;  (3)  Ways  to 
enhance  the  quality,  utility,  and  clarity 


of  the  information  to  be  collected;  and 
(4)  The  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ctitrently 
approved  collection; 

Title  of  Information  Collection: 
Request  for  Review  of  Part  B  Medicare 
Claim  and  Supporting  Regulations  in  42 
CFR,  405.807; 

Form  No.:  HCFA-1964  (OMB*  0938- 
0033); 

Use:  The  HCFA-1964  is  a  form  which 
is  used  nationally  to  request  review  of 
an  initial  determination  made  on  a  Part 
B  health  insurance  claim.  A  Medicare 
beneficiary  (or  his/her  physician/ 
supplier  who  accepts  assigimient)  files 
for  Part  B  benefits  using  forms  HCFA- 
1490S  (Patient's  Request  for  Medicare 
Payment),  HCFA-1491  (Request  for 
Medicare  Payment — Amhnlanrft),  or 
HCFA-ISOO  (Health  Insurance  Claim 
Form).  If  any  benefits  are  denied,  the 
claimant  has  the  right  to  request  a 
review  of  the  initial  determination  by 
submitting  this  HCFA-1964,  form.: 

Frequency:  On  occasion; 

Affected  Public:  Individuals  or 
households,  and  not-for-profit 
institutions; 

Number  of  Respondents:  5,600,000; 

Total  Annual  Responses:  5,600,000; 

Total  Annual  Hours:  1.400.000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http;// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  niunber,  to 
Paperwork0hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Elesk  Officer  designated  at  the 
following  address; 

OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room 
10235,  Washington,  D.C.  20503. 
Dated:  November  16.  1999. 

John  Parmisiaiu, 

Manager.  HCFA.  Office  of  In  formation 

Senices.  Security  and  Standards  Group. 

Division  of  HCFA  Enterprise  Standards. 

IFR  Doc  99-31324  Filed  12-2-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

[HCFA-4009-GNC] 

RIN  0938-AJ88 

Medicare  Program:  Criteria  and 
Standards  for  Evaluating  Intermediary 
and  Carrier  Performance  During  FY 
2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  General  notice  with  comment 
period. 

summary:  This  notice  describes  the 
criteria  and  standards  to  be  used  for 
evaluating  the  performance  of  fiscal 
intermediaries  and  carriers  in  the 
administration  of  the  Medicare  program 
beginning  January  1,  20CK).  The  results 
of  these  evaluations  are  considered 
whenever  HCFA  enters  into,  renews,  or 
terminates  an  intermediary  agreement  or 
carrier  contract  or  tak^  other  contract 
actions  (for  example,  assigning  or 
reassigning  providers  or  services  to  an 
intermediary  or  designating  regional  or 
national  intermediaries). 

This  notice  is  published  in 
accordance  with  sections  iai6{f)  and 
1842(b)(2)  of  the  Social  Security  Act. 
We  are  publishing  for  public  comment 
in  the  Federal  Register  those  criteria 
and  standards  against  which  we 
evaluate  intermediaries  and  carriers. 
DATES:  The  criteria  and  standards  are 
effective  January  1 .  2000. 

Comments:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address  as  provided  below 
no  later  than  5  p.m.  (EDT)  on  [anuary 
3.  2000 

AOORESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services  (HHS),  Attention: 
HCFA-4009-GNC.  P.O.  Box  8016, 
Baltimore,  MD  21244-8016. 

If  you  prefer,  you  may  deliver  your 
written  conmients  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  443-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue. 
SW.,  Washington,  DC.  20201,  or  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244. 

Because  of  the  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-»009-GNC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received. 


generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
office  at  200  Independence  Avenue, 
SW..  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATK>N  CONTACT:  Sue 
Lathroum.  (410)  786-7409 
SUPPI^MENTARY  INFORMATION: 

L  Background 

Under  section  1816  of  the  Social 
Security  Act  (the  Act),  public  or  private 
organizations  and  agencies  participate 
in  the  administration  of  Part  A  (Hospital 
Insurance)  of  the  Medicare  program 
under  agreements  with  the  Secretary  of 
Health  and  Human  Services.  These 
agencies  or  organizations,  known  as 
fiscal  intermediaries,  determine  whether 
medical  services  are  covered  under 
Medicare  and  determine  correct 
payment  amounts.  The  intermediaries 
then  make  payments  to  the  health  care 
providers  on  behalf  of  the  beneficiaries. 
Section  1816(f)  of  the  Act  requires  us  to 
develop  criteria,  standards,  and 
procedures  to  evaluate  an 
intermediary's  performance  of  its 
functions  under  its  agreement.  We 
evaluate  intermediary  performance 
through  the  contract  management 
process. 

Under  section  1842  of  the  Act,  we  are 
authorized  to  enter  into  contracts  with 
carriers  to  fulfill  various  functions  in 
the  administration  of  Pari  B 
(Supplementary  Medical  Insurance)  of 
the  Medicare  program.  Beneficiaries, 
physicians,  and  suppliers  of  services 
submit  claims  to  these  carriers.  The 
carriers  determine  whether  the  services 
are  covered  imder  Medicare  and  the 
payable  amount  for  the  services  or 
supplies,  and  then  make  payment  to  the 
appropriate  party.  Under  section 
1842(b)(2)  of  the  Act,  we  are  required  to 
develop  criteria,  standards,  and 
procedures  to  evaluate  a  carrier's 
performance  of  its  functions  under  its 
contract.  We  also  evaluate  carrier 
performance  through  the  contract 
management  process. 

We  are  publishing  the  criteria  and 
standards  in  the  Federal  Register  in 
order  to  allow  the  public  an  opportunity 
to  comment  before  implementation.  In 
addition  to  the  statutory  requirement, 
OUT  regulations  at  42  CFR  421.120  and 
421.122  provide  for  publication  of  a 
Federal  Register  notice  to  announce 
criteria  and  standards  for  intermediaries 
prior  to  implementation.  Regulation  42 
CFR  421.201  provides  for  publication  of 
a  Federal  Register  notice  to  aimounce 
criteria  and  standards  for  carriers  prior 
to  implementation.  The  current  criteria 


and  standards  were  published  in  the 
Federal  Register  on  September  7, 1994 
(59  FR  46258). 

To  the  extent  possible,  we  make  every 
effort  to  publish  the  criteria  and 
standards  before  the  beginning  of  the 
Federal  fiscal  year,  which  is  October  1. 
If  we  do  not  publish  a  Federal  Register 
notice  before  the  new  fiscal  year  begins, 
readers  may  presume  that  until  and 
unless  notified  otherwise,  the  criteria 
and  standards  which  were  in  effect  for 
the  previous  fiscal  year  remain  in  effect. 

In  those  instances  where  we  are 
unable  to  meet  our  goal  of  publishing 
the  subject  Federal  Register  notice 
before  the  beginning  of  the  fiscal  year, 
we  may  publish  the  criteria  and 
standards  notice  at  any  subsequent  time 
during  the  year.  If  we  choose  to  publish 
a  notice  in  this  marmer,  the  evaluation 
period  for  any  such  criteria  and 
standards  that  are  the  subject  of  the 
notice  will  be  revised  to  be  effective  on 
the  first  day  of  the  first  month  following 
publication.  Hence,  any  revised  criteria 
and  standards  will  measure 
performance  prospectively:  that  is,  we 
will  not  apply  new  measurements  to 
assess  performance  on  a  retroactive 
basis. 

Also,  it  is  not  our  intention  to  revise 
the  criteria  and  standards  that  will  be 
used  during  the  evaluation  period  once 
this  information  has  been  published  in 
a  Federal  Register  notice.  However,  on 
occasion,  either  because  of 
Administrative  mandate  or 
Congressional  action,  there  may  be  a 
need  for  changes  that  have  direct  impact 
upon  the  criteria  and  standards 
previously  published,  or  which  require 
the  addition  of  new  criteria  or 
standards,  or  that  cause  the  deletion  of 
previously  published  criteria  and 
standards.  Should  such  changes  be 
necessitated,  we  will  issue  a  Federal 
Register  notice  prior  to  implementation 
of  the  changes.  In  all  instances, 
necessary  manual  issuances  will  be 
published  each  year  to  ensure  that  the 
criteria  and  standards  are  implemented 
uniformly  and  accurately.  ,M50.  as  in 
previous  years,  the  Federal  Register 
notice  will  be  republished  and  the 
effective  date  revised  if  changes  are 
warranted  as  a  result  of  the  public 
comments  received  on  the  criteria  and 
standards. 

n.  Criteria  and  Standards — General 

Basic  tenets  of  the  Medicare  program 
are  to  pay  claims  promptly  and 
accurately  and  to  foster  good  beneficiary 
and  provider  relations.  Contractors  must 
administer  the  Medicare  program 
efficiently  and  economically.  We  have 
developed  a  contractor  management 
program  for  FY  2000  that  sets 
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expectations  for  the  contractor: 
measures  the  performance  of  the 
contractor:  evaluates  the  performance 
against  the  expectations:  and.  takes 
appropriate  contract  action  based  upon 
evaluation  of  the  contractor's 
performance.  The  goal  of  performance 
evaluation  is  to  ensure  that  contractors 
meet  their  contractual  obligations.  We 
measure  contractor  performance  to 
ensure  that  contractors  do  what  is 
required  of  them  by  law,  regulation  and 
HCFA  directive.  We  ensure  that 
contractors  perform  well  and 
continually  improve  their  performance. 
To  better  evaluate  contractor 
performance,  we  are  working  to  develop 
and  refine  measurable  performance 
standards  in  key  areas,  and  we  will  tie 
facilitating  the  sharing  of  "best 
practices  "  among  HCFA  reviewers.  We 
also  are  increasing  the  number  of 
standardized  evaluation  protocols  for 
use  in  FY  2000.  We  have  structured 
contractor  evaluation  into  five  criteria 
designed  to  meet  those  objectives. 

The  first  criterion  in  the  FY  2000 
contractor  performance  evaluation  is 
"Claims  Processing."  which  measures 
contractual  performance  against  claims 
processing  accuracy  and  timeliness 
requirements.  Within  the  Claims 
Processing  criterion,  we  have  identified 
those  performance  standards  that  are 
mandated  by  either  legislation, 
regulation  or  judicial  decision.  These 
standards  include  claims  processing 
timeliness,  and  the  acctiracy  of 
Explanations  of  Medicare  Benefits. 
Further  evaluation  in  the  Claims 
Processing  criterion  may  include,  but  is 
not  limited  to,  the  accuracy  of  bill  and 
claims  processing,  the  level  of  electronic 
claims  payment,  and  the  percent  of  bills 
and  claims  paid  with  interest. 

The  second  criterion  is  "Customer 
Service, "  which  assesses  the 
completeness  of  the  service  provided  to 
customers  by  the  contractor  in  its 
administration  of  the  Medicare  program. 
Mandated  standards  in  the  Customer 
Service  criterion  include  the  rate  of 
cases  reversed  by  an  Administrative 
Law  Judge,  the  timeliness  of 
intermediary  reconsideration  cases,  the 
accuracy  and  timeliness  of  carrier 
reviews  and  bearings,  and  the  accuracy 
and  timeliness  of  carrier  replies  to 
beneficiary  telephone  inquiries.  In  FY 
2000,  customer  feedback  may  be  used  to 
collect  comparable  data  on  customer 
satisfaction  and  identify  areas  in  need  of 
improvement.  Among  the  specific 
contractor  services  that  may  be  included 
in  the  evaluation  process  under  the 
Customer  Service  criterion  are: 
beneficiary  relations:  provider 
education:  appropriate  telephone 


inquiry  responses:  and  the  tone  and 
accuracv  of  all  correspondence. 

The  tbird  criterion  is  "Payment 
Safeguards,"  which  evaluates  whether 
the  Medicare  trust  funds  are 
safeguarded  against  inappropriate 
program  expenditures.  Intermediary  and 
carrier  performance  may  be  evaluated  in 
the  areas  of  medical  review.  Medicare 
secondare'  payer,  fraud  and  abuse,  and 
audit  and  reimbursement.  Mandated 
performance  standards  in  the  Payment 
Safeguards  criterion  are  the  accuracy  of 
decisions  on  skilled  nursing  facility 
(SNF)  demand  bills,  and  the  timeliness 
of  processing  Tax  Equity  and  Fiscal 
Responsibility  Act  (TEFRA)  target  rate 
adjustments,  exceptions,  and 
exemptions.  Further  evaluation  in  this 
criterion  may  include,  but  is  not  limited 
to,  some  core  standards  for  Medical 
Review  and  Benefit  Integrity. 

The  fourth  criterion  is  "Fiscal 
Responsibility,"  which  evaluates  the 
contractor's  efforts  to  protect  the 
Medicare  program  and  the  public 
interest.  Contractors  must  effectively 
manage  Federal  funds  for  both  pavment 
of  benefits  and  cost  of  administration 
under  the  Medicare  program.  Proper 
financial  and  budgetary  controls, 
including  internal  controls,  must  be  in 
place  to  ensure  contractor  compliance 
with  its  agreement  with  HHS  and 
HCH'A.  Additional  functions  reviewed 
under  this  criterion  may  include,  but  are 
not  limited  to,  adherence  to  approved 
budget,  compliance  with  the  Budget  and 
Performance  Requirements,  and 
adherence  to  the  Chief  Financial 
Officers  Act. 

The  fifth  and  final  criterion  is 
"Administrative  Activities,"  which 
measures  a  contractor's  administrative 
management  of  the  Medicare  program. 
A  contractor  must  efficiently  and 
effectively  manage  its  operations  to 
ensure  constant  improvement  in  the 
way  it  does  business.  Proper  systems 
security.  Automated  Data  Processing 
(ADP)  maintenance,  and  disaster 
recover)-  plans  must  be  in  place.  It  must 
also  ensure  that  all  necessary  actions 
and  system  changes  have  been  made 
and  tested  so  that  it  is  meeting 
established  milestones  along  the  critical 
path  of  HCFA's  requirements  for 
millennium  compliance.  Year  2000 
compliant  means  information 
technology  that  accurately  processes 
date  and  time  data  (including,  but  not 
limited  to,  calculating,  comparing,  and 
sequencing)  from,  into,  and  between  the 
centuries  (the  yeare  1999  and  2000).  and 
leap  year  calculations.  Furthermore. 
Year  2000  compliant  information 
technology,  when  used  in  combination 
with  other  information  technology,  must 
accurately  process  date  and  time  data  if 


the  other  information  technology 
properly  exchanges  date  and  time  data 
with  it.  A  contractor's  evaluation  under 
the  Administrative  Activities  criterion 
may  include,  but  is  not  limited  to, 
establishment,  application, 
documentation,  and  effectiveness  of 
internal  controls,  which  are  essential  in 
all  aspects  of  a  contractor's  operation 
Administrative  Activities  evaluations 
may  also  include  implemenlation 
reviews  of  performance  improvement 
plans,  change  management  plans,  and 
data  and  reporting  requirements. 

We  have  also  developed  separate 
measures  for  evaluating  unique 
activities  of  Regional  Home  Health 
Intermediaries  (RHHIs).  Section 
1816(e)(4)  of  the  Act  requires  the 
Secretary  to  designate  regional  agencies 
or  organizations,  which  are  already 
Medicare  intermediaries  under  section 
1816,  to  perform  bill  processing 
functions  with  respect  to  freestanding 
home  health  agency  (HHA)  bills.  The 
law  requires  that  we  limit  the  number 
of  such  regional  intermediaries  (i.e., 
RHHIs)  to  not  more  than  ten  (see  42  CFR 
421.117  and  the  Final  Rule  published  in 
the  Federal  Register  on  May  19, 1968 
(53  FR  17936)  for  more  details  about  the 
RHHIs). 

In  addition,  section  1816(e)(4)  of  the 
Act  requires  the  Secretarj-  to  develop 
criteria  and  standards  in  order  to 
determine  whether  to  designate  an 
agency  or  organization  to  perform 
services  with  respect  to  hospital 
affiliated  HHAs.  We  have  developed 
separate  measures  for  RHHIs  in  order  to 
evaluate  the  distinct  RHHI  functions. 
These  functions  include  the  bills 
processing  of  freestanding  HHAs. 
hospital  affiliated  HHAs,  and  hospices. 
Through  an  evaluation  using  these 
criteria  and  standards  we  may 
determine  whether  the  RHHI  functions 
should  be  moved  fi-om  one  intermediar\' 
to  another  in  order  to  ensure  effective 
and  efficient  administration  of  the 
program  benefit. 

Below  we  list  the  criteria  and 
standards  to  be  used  for  evaluating  the 
performance  of  intermediaries  and 
carriers.  In  a  number  of  instances,  we 
identify  a  HCFA  manual  as  a  source  of 
more  detailed  requirements. 
Intermediaries  and  carriers  have  copies 
of  various  Medicare  manuals  referenced 
in  this  notice.  Members  of  the  public 
also  have  access  to  our  manualized 
instructions. 

Medicare  manuals  are  available  for 
review  at  local  Federal  Depository 
Libraries  (FDLs).  Under  the  FDL 
Program,  govenunent  publications  are 
sent  to  approximately  14(X)  designated 
public  libraries  throughout  the  United 
States.  Interested  parties  may  examine 
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the  documents  at  any  one  of  the  FDLs. 
Some  may  have  airangements  to  transfer 
material  to  a  local  library  not  designated 
as  an  FDL.  To  locale  the  nearest  FDL, 
individuals  should  contact  any  public 
library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  government 
publication,  either  in  printed  or 
microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 
services  and  inlerlibrary  loans;  however, 
they  are  not  sales  outlets.  Individuals 
may  obtain  information  about  the 
location  of  the  nearest  regional 
depository  library  from  any  library. 
Information  may  also  be  obtained  bom 
the  following  web  site:  www.hcfa.gov/ 
pubforms/progman.htm.  Some  manuals 
may  be  obtained  from  the  following  web 
site:  www.hcfa.gov/pubforms/ 
p2192toc.htm. 

Finally,  all  HCFA  regional  offices 
maintain  all  Medicare  manuals  for 
public  inspection.  To  find  the  location 
of  the  nearest  available  HCFA  regional 
office,  individuals  may  call  the  FOR 
FURTHER  INFORMATION  CONTACT 
individual  listed  at  the  beginning  of  this 
notice.  That  individual  can  also  provide 
information  about  purchasing  or 
subscribing  to  the  various  Medicare 
manuals. 

m.  Criteria  and  Standards  for 
intermediaries 

Claims  Processing  Criterion 

The  Claims  Processing  criterion 
contains  4  mandated  standards. 

Standard  1 — 95%  of  clean  electronically 
submitted  non-Periodic  Interim 
Payment  (PIP)  bills  paid  within 
statutorily  specified  time  frames. 
Clean  bills  are  defined  as  bills  that  do 
not  require  Medicare  intermediaries 
and/or  carriers  to  investigate  or 
develop  external  to  their  Medicare 
operations  on  a  prepayment  basis. 
Specifically,  clean.  non-PfP  electronic 
claims  can  be  paid  as  early  as  the  14th 
day  (13  days  after  the  date  of  receipt) 
and  must  be  paid  by  the  31st  day  (30 
days  after  the  date  of  receipt). 

Standard  2 — 95%  of  clean  paper  non- 
PIP  bills  paid  within  specified  time 
frames.  Specifically,  clean,  non-PIP 
paper  claims  can  be  paid  as  early  as 
the  27th  day  (26  days  after  the  date  of 
receipt),  and  must  be  paid  by  the  31st 
day  (30  days  after  the  date  of  receipt). 

Standard  3 — Reversal  rate  by 
Administrative  Law  Judges  (ALJ)  is 
acceptable.  HCFA  has  defined  an 
acceptable  reversal  rate  as  one  that  is 
at  or  below  5.0%. 


Standard  4 — 75%  of  reconsiderations 
are  processed  within  60  days  and 
90%  are  processed  within  90  days. 
Additional  functions  may  be 

evaluated  under  this  criterion.  These 

functions  include,  but  are  not  limited  to 

the— 

•  Bill  processing  accuracy: 

•  Attainment  oiElectronic  Media 
Claims  goals; 

•  Establishment  and  maintenance  of 
relationship  with  Common  Working  File 
Host; 

•  Management  of  shared  processing 
sub-contract;  and 

•  Analysis  and  validation  of  data. 

Customer  Service  Criterion 

We  may  review  the  intermediary's 
efforts  to  enhance  customer  satisfaction 
through  the  use  of  customer  feedback. 
Results  of  the  feedback  may  be  used  to 
establish  comparable  data  on  customer 
satisfaction  and  to  identify  areas  in  need 
of  improvement.  The  results  may  be 
summarized  for  publication  in  the 
report  of  contractor  performance  and 
shared  with  individual  contractors. 

Functions  which  may  be  evaluated 
under  this  criterion  include,  but  are  not 
limited  to,  the — 

•  Accuracy,  timeliness  and 
appropriateness  of  responses  to 
telephone  inquiries: 

•  Accuracy  of  processing 
reconsideration  cases  with  clear 
responses  and  appropriate  customer- 
friendly  tone  and  clarity; 

•  Acciuacy,  clearness  and  timeliness 
of  responses  to  written  inquiries  with 
appropriate  customer-fiiendly  tone  and 
clarity; 

•  &stabUshment  and  maintenance  of 
relationships  with  professional  and 
beneficiary  organizations  and  using 
focus  groups:  and 

•  Conduct  of  educational  and 
outreach  efforts. 

Payment  Safeguards  Criterion 
The  Payment  Safeguard  criterion 

contains  2  mandated  standards. 

Standard  1 — Decisions  of  SNF  demand 
hills  are  accurate. 

Standard  2— TEFRA  target  rate 
adjustments,  exceptions,  and 
exemptions  are  processed  within 
mandated  time  fi^mes.  Specifically, 
applications  must  be  processed  to 
completion  within  75  days  after 
receipt  by  the  contractor  or  returned 
to  the  hospitals  as  incomplete  within 
60  days  of  receipt. 
Additional  functions  may  be 

evaluated  under  this  criterion.  These 

functions  include,  but  are  not  limited 

to— 

•  Medical  Review.  We  may  evaluate 
if  the  fiscal  intermediary — 


.^  Increased  the  effectiveness  of 
medical  review  payment  safeguard 
activities: 

+  Exercised  accurate  and  defensible 
decision  making  on  medical  reviews: 

+  Educated  and  communicated 
effectively  with  the  provider  and 
supplier  community: 

+  Collaborated  with  other  internal 
components  and  external  entities  to 
ensure  correct  claims  payment,  and  to 
address  situations  of  fraud,  waste,  and 
abuse. 

•  Audit  and  Reimbursement.  We 
may — 

+  Assess  the  quality  of  a  fiscal 
intermediary's  activities  in  the  audit 
and  settlement  of  Medicare  cost  reports; 
and 

+  Assess  the  timeliness  of  Medicare 
cost  report  settlements  and  the  accuracy 
by  which  a  fiscal  intermediary  has 
established  interim  provider  payments. 

•  Medicare  Secondary  Payer.  We 
may — 

+  Review  the  intermediary's  MSP 
prt>cesses  in  administering  the  program 
and  for  identifying  and  recovering 
mistaken  Medicare  payments  in 
accordance  with  MIM,  Part  3,  §§  34005 
and  3600ff,  and  pertinent  HCFA 
instructions  and  transmittals: 

+  Develop  outcome  measures  to 
assess  the  intermediary's  accuracy  in 
reporting  savings  and  to  determine  if 
claim  development  procedures  are 
followed: 

+  Evaluate  the  accuracy  and 
timeliness  of  claims  payment  and 
determine  if  the  Conunon  Working  File, 
internal  systems  and  required  software 
are  utilized  as  prescribed:  and 

+  Evaluate  the  contractor's  ability  to 
prioritize  and  process  recoveries  in 
compliance  with  instructions, 
determine  if  recoveries  of  all  payers  are 
processed  equally,  and  ensure  that  audit 
trail  documentation  exists. 

•  Fraud  and  Abuse.  We  may  evaluate 
if  the  fiscal  intermediary — 

+  Used  proactive  and  reactive 
techniques  in  the  detection  and 
development  of  potential  fraud  cases: 

-t-  Used  other  corrective  and 
preventive  actions  (such  as  payment 
suspensions.  Civil  Monetary  Penalties 
(CMPs),  overpayment  assessments,  pre- 
payment or  post-payment  claims 
reviews,  system  fixes,  claim  denials, 
etc.); 

+  Properly  developed  fraud  cases  for 
referral  to  the  Office  of  the  Inspector 
General,  HHS;  and 

■I-  Maintained  a  good  working 
relationship  and  extensive  networking 
with  both  internal  components  and 
external  partners. 
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Fiscal  Responsibility  Criterion 

We  may  review  the  intermediary's 
efforfs  to  establish  and  maintain 
appropriate  financial  and  budgetary 
internal  controls  over  benefit  payments 
and  administrative  costs.  Proper 
internal  controls  must  be  in  place  to 
ensure  that  contractors  comply  with 
their  agreements  with  HCFA. 

Additional  matters  to  be  reviewed 
under  the  Fiscal  Responsibility  criterion 
may  include,  but  are  not  limited  to — 

•  Adherence  to  approved  budget: 

•  Compliance  with  the  Budget  and 
Performance  Requirements; 

•  Adherence  to  the  Chief  Financial 
Officers  Act;  and 

•  Control  of  administrative  cost  and 
benefit  payments. 

Administrative  Activities  Criterion 

We  may  measure  a  contractor's 
administrative  ability  to  manage  the 
Medicare  program.  We  may  evaluate  the 
efficiency  and  effectiveness  of  its 
operation,  its  system  of  internal 
controls,  and  its  compliance  with  HCFA 
directives  and  initiatives. 

A  contractor  mu.st  efficiently  and 
effectively  manage  its  operations  to 
assure  constant  improvement  in  the  way 
it  does  business.  Proper  systems 
security,  ADP  maintenance,  and  disaster 
recovery  plans  must  be  in  place.  It  roust 
also  ensure  that  all  necessary  actions 
and  system  changes  have  been  made 
and  tested  so  that  it  is  meeting 
established  milestones  along  the  critical 
path  of  HCFA's  requirements  for 
milleimium  compliance.  Year  2000 
compliant  means  information 
technology  that  accurately  processes 
date  and  time  data  (including,  but  not 
limited  to,  calculating,  comparing,  and 
sequencing)  from,  into,  and  between  the 
centuries  (the  years  1999  and  2000),  and 
leap  year  calculations.  Furthermore. 
Year  2000  compliant  information 
technology,  when  used  in  combination 
with  other  information  technology,  must 
accurately  process  date  and  time  data  if 
the  other  information  technology 
properly  exchanges  date  and  time  data 
with  it.  A  contractor  must  also  test 
standard  system  changes  to  ensure  the 
accurate  implementation  of  HCFA 
instructions. 

HCFA's  evaluation  of  a  contractor 
under  the  Administrative  Activities 
criterion  may  include,  but  is  not  limited 
to,  reviews  of  the  contractor's — 

•  Systems  security; 

•  ADP  maintenance: 

•  Disaster  recovery  plan: 

•  Performance  Improvement  Plans 
implementation: 

•  Change  Management  Plan 
implementation: 


•  Data  and  reporting  requirements 
implementation:  and 

•  Internal  controls  establishment  and 


IV.  Criteria  and  Standards  for  Carriers 
Claims  Processing  Criterion 

The  Claims  Processing  criterion 

contains  5  mandated  standards. 

Standard  1 — 95%  of  clean  electronically 
submitted  claims  pnscessed  within 
statutorily  specified  time  frames. 
Specifically,  clean  electronic  claims 
can  be  paid  as  early  as  the  14th  day 
(13  days  after  the  date  of  receipt)  and 
must  be  paid  by  the  31st  day  (30  days 
after  the  date  of  receipt). 

Standard  2 — 95%  of  clean  paper  claims 
processed  within  specified  time 
fr^mies.  Specifically,  clean  paper 
claims  can  be  paid  as  early  as  the  27th 
day  (26  days  after  the  dale  of  receipt) 
and  must  be  paid  by  the  31.st  day  (30 
days  after  the  date  of  receipt). 

Standard  3 — 98%  of  Explanations  of 
Medicare  Benefits  (EOMBs)  are 
properly  generated. 

Standard  4 — 95%  of  review 
determinations  are  accurate  and  clear 
with  appropriate  customer-friendly 
tone  and  clarity,  and  are  completed 
within  45  days. 

Standard  5 — 90%  of  carrier  hearing 
decisions  are  accurate  and  clear  with 
appropriate  customer-friendly  tone 
and  clarity,  and  are  completed  within 
120  days. 
Additional  functions  may  be 

evaluated  under  this  criterion.  These 

functions  include,  but  are  not  limited  to, 

the— 

•  Claims  Processing  accuracy: 

•  Attainment  of  Electronic  Media 
Claims  goals: 

•  Management  of  shared  processing 
sub-contract: 

•  Establishment  and  maintenance  of 
relationship  vrith  the  Common  Working 
File  Host:  and 

•  Analysis  and  validation  of  data. 

Customer  Senice  Criterion 

The  Customer  Service  criterion 
contains  1  mandated  standard. 

Standard  1 — Telephone  inquiries  are 
answered  timely. 

Carriers  are  to  achieve  a  monthly  All 
Trunks  Busy  Rate  of  not  more  than  5%. 
For  callers  choosing  to  speak  with  a 
customer  service  representative,  97.5% 
or  more  of  telephone  calls  are  to  he 
answered  within  120  seconds:  no  less 
than  85%  are  to  be  answered  within  the 
first  60  seconds. 

We  may  review  the  carrier's  efforts  to 
enhance  customer  satisfaction  through 
the  use  of  customer  feedback.  Results  of 
the  feedback  may  be  used  to  establish 


comparable  data  on  customer 
satisfaction  and  to  identify  areas  in  need 
of  improvement.  The  results  may  be 
suiiunarized  for  publication  in  the 
report  of  contractor  performance  and 
shared  with  individual  contractors. 

Additional  functions  may  be 
evaluated  under  this  criterion.  These 
functions  include,  but  are  not  limited  to, 
the  carrier's — 

•  Accuracy  and  appropriateness  of 
responses  to  telephone  inquiries: 

•  Accuracy,  clearness,  and  timeliness 
of  responses  to  written  inquiries  with 
appropriate  customer-friendly  tone  and 
clarity: 

•  EstabUshment  and  maintenance  of 
relationships  with  professional  and 
beneficiary  organizations  and  using 
focus  groups:  and 

•  Conduct  of  educational  and 
outreach  efforts. 

Payment  Safeguards  Criterion 

Carrier  functions  that  may  be 
reviewed  under  this  criterion  include, 
but  are  not  limited  to — 

•  Medical  Review.  We  may  evaluate 
if  the  carrier  — 

+  Increased  the  effectiveness  of 
medical  review  payment  safeguard 
activities: 

+  Exercised  accurate  and  defensible 
decision  making  on  medical  reviews; 

+  Effectively  educated  and 
communicated  with  the  provider  and 
supplier  community: 

+  Collaborated  with  other  internal 
components  and  external  entities  to 
ensure  correct  claims  payment,  and  to 
address  situations  of  fraud,  waste,  and 
abuse. 

•  Medicare  Secondary  Payer.  We 
may — 

+  Review  the  carrier's  MSP  processes 
in  administering  the  program  and  for 
identifying  and  recovering  mistaken 
Medicare  pa\'ments  in  accordance  with 
the  Medicare  Carriers  Manual  (MCM. 
Part  3,  §§  3375,  4306.3,  and  4307- 
4308.1).  and  pertinent  HCFA 
instructions  and  transmittals: 

+  Develop  outcome  measures  to 
assess  the  carrier's  accuracy  in  reporting 
savings  and  to  determine  if  claim 
development  procedures  are  followed: 

4-  Evaluate  the  accuracy  and 
timeliness  of  claims  payment  and 
determine  if  the  Common  Working  File, 
internal  systems  and  required  software 
are  utilized  as  prescribed;  and 

+  Evaluate  the  contractor's  abihty  to 
prioritize  and  prfx:ess  recoveries  in 
compliance  with  instructions, 
determine  if  recoveries  of  all  payers  are 
processed  equally,  and  ensiu^  that  audit 
trail  documentation  exists. 

•  Fraud  and  Abuse.  We  may  evaluate 
if  the  carrier  — 
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+  Used  proactive  and  reactive 
techniques  in  the  detection  and 
development  of  potential  fraud  cases: 

+  Used  other  corrective  and 
preventive  actions  (such  as  payment 
suspensions,  CMPs.  overpayment 
assessments,  education,  pre-payroent  or 
post-payment  claims  reviews,  system 
fixes,  edits,  claim  denials,  etc.); 

+  Properly  developed  fraud  cases  for 
referral  to  the  Office  of  the  Inspector 
General,  HHS; 

+  Maintained  a  good  working 
relationship  and  e.xtensive  networking 
with  both  internal  components  and 
external  partners. 

Fiscal  Responsibility  Criterion 

We  may  review  the  carrier's  efforts  to 
establish  and  maintain  appropriate 
financial  and  budgetary  internal 
controls  over  benefit  payments  and 
administrative  costs.  Proper  internal 
controls  must  be  in  place  to  ensure  that 
contractors  comply  with  their 
agreements  with  HCFA. 

Additional  matters  to  be  under  the 
Fiscal  Responsibility  criterion  may 
include,  but  are  not  limited  to — 

•  Compliance  with  the  Budget  and 
Performance  Requirements: 

•  Adherence  to  approved  budget; 

•  Adherence  to  the  Chief  Financial 
Officers  Act;  and 

•  Control  of  administrative  cost  and 
benefit  payments. 

Administrative  Activities  Criterion 

We  may  measure  a  carrier's 
administrative  ability  to  manage  the 
Medicare  program.  We  may  evaluate  the 
efficiency  and  effectiveness  of  its 
operation,  its  system  of  internal  controls 
and  its  compliance  with  HCFA's 
directives  and  initiatives. 

A  contractor  must  efficiently  and 
effectively  manage  its  operations  to 
assure  constant  improvement  in  the  way 
it  does  business.  Proper  systems 
security,  ADP  maintenance,  and  disaster 
recovery  plans  must  be  in  place.  It  must 
also  ensure  that  all  necessary  actions 
and  system  changes  have  been  made 
and  tested  so  that  it  is  meeting 
established  milestones  along  the  critical 
path  of  HCFA's  requirements  for 
millennium  compliance.  Year  2000 
compliant  means  information 
technology  that  accurately  processes 
date  and  time  data  (including,  but  not 
limited  to.  calculating,  comparing,  and 
sequencing]  from,  into,  and  between  the 
centuries  (the  years  1999  and  2000),  and 
leap  year  calculations.  Furthermore, 
Year  2000  compliant  information 
technology,  when  u-sed  in  combination 
with  other  information  technology,  must 
accurately  process  date  and  time  data  if 
the  other  iiiformation  technology 


properly  exchanges  date  and  time  data 
with  it.  Also,  a  contractor  must  test 
standard  system  changes  to  ensure 
accurate  implementation  of  HCFA 
instructions. 

A  carrier's  evaluation  under  this 
criterion  may  include,  but  is  not  limited 
to.  reviews  of — 

•  Proper  systems  security; 

•  ADP  maintenance: 

•  Disaster  recovery  plan: 

•  Performance  improvement  plans 
implementation: 

•  Change  management  plan 
implementation; 

•  Data  and  reporting  requirements 
implementation:  and 

•  Internal  controls  establishment  and 
use. 

V.  Regional  Home  Health 
Intermediaries'  (RHHIs')  Criterion 

The  following  standards  are  mandated 

for  the  Regional  Home  Health 

Intermediaries'  criterion: 

Standard  1 — 95%  of  clean  electronically 
submitted  non-PIP  HHA/hospice  bills 
paid  within  statutorily  specified  time 
frames.  Specifically,  clean,  non-PIP 
electronic  claims  can  be  paid  as  early 
as  the  14th  day  (13  pays  after  the  date 
of  receipt)  and  must  be  paid  by  the 
31st  day  (30  days  after  the  date  of 
receipt). 

Standard  2 — 95%  of  clean  paper  non- 
PIP  HHA/hospice  bills  paid  within 
specified  time  frames.  Specifically, 
clean.  non-PIP  paper  claims  can  be 
paid  as  early  as  the  27th  day  (26  days 
after  the  date  of  receipt)  and  must  be 
paid  by  the  31st  day  (30  days  after  the 
date  ofxeceipt). 

Standard  3—75%  of  HHA/hospice 
reconsiderations  are  processed  within 
60  days  and  90%  are  processed 
within  90  days. 
We  may  use  this  criterion  to  review  a 

RHHIs  performance  with  respect  to 

handling  the  HHA/hospice  workload. 

This  includes  processing  HHA/hospice 

bills  timely  and  accurately,  properly 

paying  and  settling  HHA  cost  reports. 

and  timely  and  accurately  processing 

reconsiderations  from  beneficiaries, 

HHAs,  and  hospices. 

VI.  Action  Based  on  Petfcrmance 
Evaluations 

A  contractor's  performance  is 
evaluated  against  applicable  program 
requirements  for  each  criterion.  Each 
contractor  must  certify  that  all 
information  submitted  to  HCFA  relating 
to  the  contractor  management  process, 
including  without  limitation  all  records, 
reports,  files,  papers  and  other 
information,  whether  in  written, 
electronic  or  other  form,  is  accurate  and 


complete  to  the  best  of  the  contractor's 
knowledge  and  belief.  A  contractor  will 
also  be  required  to  certify  that  its  files, 
records,  documents,  and  data  have  not 
been  manipulated  or  falsified  in  an 
effort  to  receive  a  more  favorable 
performance  evaluation.  A  contractor 
must  further  certify  that,  to  the  best  of 
its  knowledge  and  belief,  the  contractor 
has  submitted,  vdthout  withholding  any 
relevant  information,  all  information 
required  to  be  submitted  with  respect  to 
the  contractor  management  process 
under  the  authority  of  applicable  law(s), 
regulation(s),  contracts,  or  HCFA 
manual  provision(s).  Any  contractor 
that  makes  a  false,  fictitious,  or 
fraudulent  certification  may  be  subject 
to  criminal  and/or  civil  prosecution,  as 
well  as  appropriate  admirustrative 
action.  Such  administrative  action  may 
include  debarment  or  suspension  of  the 
contractor,  as  well  as  the  termination  or 
nonrenewal  of  a  contract. 

If  a  contractor  meets  the  level  of 
performance  required  by  operational 
instructions,  it  meets  the  requirements 
of  that  criterion.  Any  performance 
measured  below  basic  operational 
requirements  constitutes  a  program 
deficiency.  The  contractor  will  be 
required  to  develop  and  implement  a 
Performance  Improvement  Plan  for  each 
program  deficiency  identified.  The 
contractor  will  be  monitored  to  ensure 
effective  and  efficient  compliance  with 
the  performance  improvement  plan,  and 
to  ensure  improved  performance  where 
requirements  are  Dot  met.  The 
contractor  will  also  be  monitored  when 
a  program  vulnerability  in  any 
performance  area  is  identified.  A 
program  vulnerability  exists  when  a 
contractor's  performance  complies  with 
basic  program  requirements,  but  one  or 
more  weaknesses  are  present  which 
could  result  in  deficient  performance  if 
left  ignored. 

The  results  of  performance 
evaluations  and  assessments  under  all 
five  criteria  will  be  used  for  contract 
management  activities  and  will  be 
published  in  the  contractor's  armual 
performance  report.  We  may  initiate 
administrative  actions  as  a  result  of  the 
evaluation  of  contractor  performance 
based  on  these  performance  criteria. 
Under  sections  1816  and  1842  of  the 
Act,  we  consider  the  results  of  the 
evaluation  in  our  determinations 
when — 

•  Entering  into,  renewing,  or 
terminating  agreements  or  contracts 
with  contractors; 

•  Deciding  other  contract  actions  for 
intermediaries  and  carriers  (such  as 
deletion  of  an  automatic  renewal 
clause).  These  decisions  are  made  on  a 
case-by-case  basis  and  depend  primarily 
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on  the  nature  and  degree  of 
performance.  More  specifically,  they 
depend  on  the^ 

+  Relative  overall  performance 
compared  to  other  contractors; 

+  Number  of  criteria  in  which 
deficient  performance  occurs: 

+  Extent  of  each  deficiency; 

+  Relative  significance  of  the 
requirement  for  which  deficient 
performance  occurs  within  the  overall 
evaluation  program;  and 

+  Efforts  to  improve  program  quality, 
service,  and  efficiency. 

•  Deciding  the  assigrmient  or 
reassignment  of  providers  and 
designation  of  regional  or  national 
intermediaries  for  classes  of  providers. 

We  make  individual  contract  action 
decisions  after  considering  these  factors 
in  terms  of  their  relative  significance 
and  impact  on  the  effective  and  efficient 
administration  of  the  Medicare  program. 

In  addition,  if  the  cost  incurred  by  the 
intermediary  or  carrier  to  meet  its 
contractual  requirements  exceeds  the 
amount  which  the  Secretar)'  finds  to  be 
reasonable  and  adequate  to  meet  the 
cost  which  must  be  incurred  by  an 
efficiently  and  economically  operated 
intermediary  or  carrier,  such  high  costs 
may  also  be  grounds  for  adverse  action. 

VII,  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  wc  are  unable 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  OATES  section  of 
this  preamble,  and.  if  we  proceed  vrith 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  document. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132  of  August  4.  1999.  Federalism, 
published  in  the  Federal  Register  on 
August  10,  1999  (64  FR  43255).  The 
Executive  Order  is  effective  Novemtier 
2, 1999,  which  is  90  days  after  the  date 
of  this  Order.  We  have  determined  that 
the  notice  does  not  significantly  affect 
the  rights,  roles,  and  responsibilities  of 
States. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any  rule  that 
may  result  in  an  expenditure  by  Stale, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year.  This 


notice  will  not  have  an  effect  on  the 
governments  mentioned,  and  the  private 
sector  costs  will  not  be  greater  than  the 
$100  million  threshold. 

(Catalog  of  Federal  [)omBS',ic  AssiMancn 
Program  No.  93.773,  Medicare — Hospital 
Insurance,  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  October  6, 1999. 
Michael  M.  Hash, 

Deputy'  Adntinistnlor,  Health  Core  Financing 
Administration. 

IFR  Doc  99-31361  Filed  12-2-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  invention; 
Availability  for  Licensing;  "Novel 
Method  and  Composition  to  induce 
Apoptosis  in  Tumor  Cells  " 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

summary:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
fimded  research  and  development. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  |.R.  Dixon,  at  the  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  6011  Executive  Boulevard. 
Suite  325,  Rockville,  Maryland  20852- 
3804  (telephone  301/496.^7056  ext  206: 
fax  301/402-0220:  E-Mail: 
)d212g®NIH.GOV).  A  signed 
Confidential  Disclosure  Agreement  is 
required  to  receive  a  copy  of  any  patent 
application. 

SUPPLEMENTARY  INFORMATION:  Invention 
Title:  "Anti-Notch-l  Monoclonal 
Antibodies  for  Inducing  Cellular 
Differentiation  and  Apoptosis" 
Inventors:  Drs.  Lucio  L  Miele 
(U.S.F.D.A.l  and  Ghana  Y.  Fuchs 
(U.S.F.D.A.)  USPA  SN:  60/124.119— 
Filed  vrith  the  U.S.P.T.O.  March  12, 
1999 

Apoptosis  or  progranuned  cell  death 
is  caused  by  many  anti-tumor  drugs  and 
by  radiation  therapy.  These  treatment 
modalities  cause  apoptosis  in  tumor 
cells  and  in  many  normal  cells  in  the 
body.  As  cancer  cells  progress  towards 
more  aggressive  forms,  they  often 
become  highly  resistant  to  drug  or 
radiation-induced  apoptosis,  generally 


through  the  loss  of  fimction  pS3,  a  gene 
which  can  trigger  apoptosis  in  response 
to  DNA  damage.  Thus,  novel  strategies 
to  induce  apoptosis  in  tumor  cells, 
especially  p53-deficient  cells,  is  an 
attractive  and  an  active  area  of  research. 

Notch-1  is  expressed  at  high  levels  in 
several  hiunan  tumors.  However,  its 
function  in  tumor  cells  has  not  been 
characterized.  So  far,  its  role  in 
maintaining  tumor  cell  survival  has  not 
been  identified.  Using  a  model 
constituted  by  a  p53-deficient  mouse 
leukemia  cell  line.  PHS  scientists  found 
that:  (1)  Antisense  synthetic  DNA 
oligonucleotides  and  stable 
incorporation  of  an  antisense  gene  (a 
model  for  gene  therapy)  targeting  notch- 
1 .  when  given  together  with  a 
differentiation-inducing  antitumor  drug, 
cause  the  cells  to  respond  by  massive 
apoptosis  rather  than  differentiation:  (2i 
stable  incorporation  of  an  antisense 
notch-1  gene  increases  apoptosis  in 
these  cells  even  in  the  absence  of  any 
antitumor  drugs.  This  suggests  that 
antisense  notch-1  treatment,  by 
antisense  oligonucleotides  or  by  gene 
therapy,  may  be  used  alone  or  together 
with  anti-cancer  drugs  to  cause 
apoptosis  in  tumor  cells. 

The  notch  gene  belongs  to  a  family  of 
epidermal  growth  factor  ("EOF  ")  like 
homeotic  genes,  which  encode 
transmembrane  proteins  with  a  variable 
ntmiber  of  cystgeine-rich  EGF-like 
repeats  in  the  extracellular  region.  Four 
notch  genes  have  been  described  m 
mammals,  which  include  notch-1, 
notch-2,  notch-3,  and  notch-4  (lnt-3). 
which  have  been  implicated  in  the 
differentiation  of  the  nervous  system 
and  other  structures.  The  EGF-like 
proteins  Delta  and  Serrate  have  been 
identified  as  ligands  of  notcb-l 

Mature  notch  proteins  are 
heterodimeric  receptors  derived  from 
the  cleavage  of  notch  pre-proteins  into 
an  extracellular  subu^t  (N'=' ) 
containing  multiple  EGF-Like  repeats 
and  a  transmembrane  subunit  including 
intracellular  region  (N™).  Notch 
activation  results  from  the  binding  of 
ligands  expressed  by  neighboring  cells. 
and  signaling  from  activated  notch 
involves  network  of  transcription 
regulators. 

Alteration  of  notch-1  signaling  or 
expression  may  contribute  to 
ttmiorigenesis.  Deletions  of  the 
extracellular  portion  of  human  notch-1 
are  associated  with  about  10%  of  the 
cases  of  T-Cell  acute  lymphoblastic 
leukemia.  Truncated  forms  of  notch-1 
cause  T-Cell  Ij-mphomas  when 
introduced  into  mouse  hone  marrow 
stem  cells  and  are  onogenic  in  ral 
kidney  cells.  The  human  notch-1  gene  is 
in  a  chromosomal  region  (9q34) 
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associated  with  hematopoietic 
malignancies  of  lymphoid,  myeloid,  and 
erythroid  lineage.  Additionally, 
strikingly  increased  expression  of  notch- 
1  has  been  documented  in  a  number  of 
human  tumors  including  cervical 
cancer,  colon  timiors,  lung  tumors,  and 
pre-neoplastic  lesions  of  the  uterine 
cervix. 

Notch  antisense  oligonucleotides  (or 
other  molecules  that  interfere  with  the 
expression  or  function  of  notch)  could 
be  therapeutically  administered  to  treat 
or  prevent  tumors.  It  has  not  been  foimd 
that  administration  of  notch  antisense 
oligonucleotides  alone  is  effective  as  an 
anti-neoplastic  treatment.  The  present 
invention  has  overcome  this  problem  by 
combining  the  administration  of  a  cell 
diflerentiation  agent  with  an  antibody 
that  antagonizes  the  function  of  a  notch 
protein  and  hence  interferes  with  the 
expression  or  function  of  a  notch 
protein  Isuch  as  the  notch-1  protein). 
This  combination  of  approaches  has 
unexpectedly  been  found  to  induce 
apoptosis  in  neoplastic  cells,  and 
provide  a  useful  therapeutic  application 
of  this  technology. 

In  particular  the  tiuior  cell  is  one  that 
is  characterized  by  increased  activity  or 
increased  expression  of  a  notch  protein, 
such  as  a  notch-1  or  notch-2  protein. 
Examples  of  tumor  types  that  over 
express  notch-1  include  cervical  cancer, 
breast  cancer,  colon  cancer,  melanoma, 
seminoma,  lung  cancer  and 
hematopoietic  malignancies,  such  as 
erythroid  leukemia,  myeloid  leukemia, 
(such  as  chronic  or  acute  myelogenous 
leukemia),  neuroblastoma  and 
medulloblastoma.  The  differentiation 
inducing  agent  to  which  the  cell  is 
exposed  can  be  selected  from  a  broad 
variety  of  agents,  including  retinoids, 
polar  compounds  (such  as 
hexamethylene  bisacetanmide),  short 
chain  fatty  acids,  organic  acids.  Vitamin 
D  derivatives,  cyclooxygenase 
inliibitors,  arachidonate  metabolism 
inhibitors,  ceramides.  diacylglycerol, 
cyclic  nucleotide  derivatives,  hormones, 
hormone  antagonists,  biologic 
promoters  of  differentiation,  and 
derivatives  of  any  of  these  agents. 

Technology 

This  invention  provides 
compositions,  pharmaceutical 
compositions,  and  methods  for 
stimulating/increasing  cell 
differentiation,  and  is  particularly 
related  to  the  treatment  of  tumors  which 
have  increased  notch-1  expression.  A 
polyclonal  and/or  monoclonal  antibody 
generated  against  human  Notch-1 
Epidermal  Growth  Factor  ("EGF")  that 
recognizes  an  extracellular  epitope  of 
notch-1  and  that  stimulates  target  cell 


differentiation  in  the  presence  of  an 
effect  amount  of  differentiation 
inducing  agent  is  disclosed  as  is  the 
hybridoma  which  produces  these 
antibodies.  At  a  time  during  which 
differentiation  has  been  promoted,  and 
the  cell  is  susceptible  to  interference 
with  the  anti-apoptosis  effect  of  notch, 
the  function  of  the  notch  protein  is 
disrupted.  Disruption  of  notch  function 
can  be  achieved,  for  example,  by  the 
expression  of  antisense  oligonucleotides 
that  specifically  interfere  with 
expression  of  the  notch  protein  on  the 
ceU,  or  by  monoclonal  antibodies  that 
specifically  bind  to  notch  and  inactivate 
it.  This  technology  represents  a  novel 
method  to  induce  apoptosis  in  tumor 
cells. 

The  above  mentioned  Invention  is 
available,  including  any  available 
foreign  intellectual  property  rights,  for 
licensing. 

Dated:  November  24, 1999. 
lack  Spiegel. 

Director.  Division  of  Technology  Development 
S-  Transfer,  Office  of  Technology  Transfer. 
IFR  Doc.  99-31343  Filed  12-2-99:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-7  13  P. 

Dote.  December  6-a.  1999. 

Time:  7:00  p.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Hotel  at  Gateway.  651 
Huron  Road.  Cleveland.  OH  441 15. 

Contact  Person:  Lakshmanan  Sankaran. 
Scientific  Review  Administrator.  Review 
Branch.  DEA.  NIDDK,  Natcher  Building 


Room  6AS25F.  National  Institutes  of  Health. 
Bethesda,  MD  20692-6600.  (301)  594-7799. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB  C  (Jl), 
Dote.  December  7-9.  1999. 
Time:  7:30  p.m.  to  1 1 :00  a.m. 
.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  New  Haven  Hotel,  229  George 
Street,  New  Haven,  CT  0B510. 

Contact  Person:  Dan  E.  Matsumoto, 
Scientific  Review  Administrator,  Review 
Branch.  DEA,  NIDDK,  Natcher  Building 
Room  6AS37B.  National  Institutes  of  Health. 
Bethesda,  MD  20892-6600.  (301)  594-8894. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Nome  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel.  /SDKl  GRB-C  13  P. 
Dote:  December  16-18.  1999. 
Time:  7:00  p.m.  to  12:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5  Blossom  Street. 
Boston,  MA  02114. 

Contact  Person:  Dan  E.  Malsumoto, 
Scientific  Review  Administrator,  Review 
Branch.  DEA.  NIDDK,  Natcher  Building 
Room  6AS37B,  National  Institutes  of  Health. 
Bethesda.  MD  20892-6600.  (301)  594-8894. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  .\'os.  93.847.  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  24. 1999. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  99-31340  Filed  12-2-49:  8:45  ami 

aUMO  COCE  4l4a-01-<l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Disease;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5S2b(c)(4)  and  552b{c)(6),  Tide  5  U,S.C.. 
as  amended.  The  contract  proposals  and 
the  discussions  could  di.sclose 
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confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarr^ted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-D  (C4). 

Dote:  November  29.  1999. 

Time:  3:30  PM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health. 
Natcher  Bldg.,  45  Center  Drive.  Room  6AS- 
37.  Bethesda.  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Ann  A.  Hagan.  Chief. 
Review  Branch  National  Institute  of  Diatietes. 
Digestive  and  Kidnev  Diseases  National 
Institutes  of  Health.  PHS.  DHHS  Rm.  6AS37. 
Bldg..  45  Bethesda.  MD  20892  (3011  594- 
8886. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  November  24.  1999. 
UVenw  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
'  IFR  Doc.  99-31341  Filed  12-2-99;  8:45  ami 

SLUNO  COCe  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


[Docket  No.  FR- 


IO] 


Notice  of  Proposed  Information 
Collection:  Evaluation  of  Low-Level 
Lead  Hazard  Intervention  in  the 
CLEAHCorps  Program 

agency:  Office  of  Lead  Hazard  Control, 

HUD. 

ACTKM:  Notice. 

summary:  The  proposed  Information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

dates:  CoDunents  Due  Date:  February  1 . 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 


Control  Number  and  should  be  sent  to: 
Gail  N.  Ward.  Reports  Liaison  Officer. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW.. 
Room  P3206.  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eugene  Pinzer.  (202)  755-1785  ext.  120 
(this  is  not  a  toll-free  number)  for 
available  documents  regarding  this 
proposal. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
reviq.w.  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  .soliciting  comments 
from  memtrers  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agentry.  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  acciu'acy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond;  including  through 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  the  Proposal:  Evaluation  of 
Low-Level  Lead  Hazard  Intervention  in 
the  CLEARCorps  Program. 

OMB  Control  Number:  To  be  assigned. 

Need  For  the  Information  and 
Proposed  Use:  Various  means  of  treating 
residential  lead-based  paint  hazards 
have  been  developed  to  reduce  or 
eliminate  the  potential  that  occupants 
could  be  overexposed  to  lead. 
dEARCorps.  a  division  of  AmeriCorps. 
has  been  fiinded  by  Congress,  through 
HUD.  to  perform  "low-level  lead  hazard 
interventions."  Plans  include 
CLEARCorps  operation  in  four  cities; 
Baltimore.  Detroit.  Pittsburgh,  and 
Portland.  OR.  Low  level  interventions 
are  designed  to  reduce  dust  levels  and 
prevent  ingestion  of  lead-containing 
dust  by  infants  and  young  children. 
Low-level  interventions  do  not  typically 
include  lead-based  paint  removal.  The 
CLEARCorps  program  for  low-level 
interventions  will  be  evaluated  by  the 
National  Center  for  Lead  Safe  Housing 
and  by  Quantech.  both  funded  by  HUD. 

The  HUD  Guidelines  or  the 
Evaluation  and  Control  of  Lead-Based 
Paint  Hazards  in  Housing 


("Guidelines  ")  recommend  that,  "unless 
precluded  by  regulation,  inert  controls 
are  most  easily  implemented  when  most 
surfaces  uith  lead-based  paint  are  intact 
and  structurally  sound  and  lead 
exposure  comes  primarily  &om 
deteriorating  paint  and  excessive  levels 
of  lead  in  household  dust  and/or  soil. 
Interim  controls  are  also  appropriate  if 
the  Housing  unit  is  slated  for  demolition 
or  renovation  within  a  few  years.  In 
manv  ca.ses  resources  will  not  be 
available  to  finance  permanent 
abatement,  making  interim  controls  the 
only  feasible  approach."  There  is 
considerable  interest  regarding  the  use 
of  this  potentially  cost-effective 
treatment. 

This  information  collection  will 
involve  telephone  interviews  and  Wsits 
lo  CLEARCorps  sites  in  the  selected 
cities,  as  well  as  telephone  interviews 
and  visits  to  homes  where  the  low-level 
interventions  will  be  performed.  If 
appropriate,  the  results  of  this 
iiiformation  collection  will  be  used  to 
improve  existing  HUD  guidance  on  the 
use  of  low-level  lead-based  paint 
interventions;  findings  may  also  he  used 
to  determine  the  need  for  and  to  design 
a  study  of  the  short  and  long  term 
effectiveness  of  low-level  lead-based 
paint  interventions  in  controlling  lead- 
based  paint  hazards. 

Agency  Form  Nttmbert.  None. 

Members  of  Affected  Public:  Owners 
and  occupants  of  units  where  low-level 
interventions  will  be  performed. 

Total  Burden  Estimate  (First  Year) 

Number  of  respondents:  180 
Frequency  of  response:  19 
Total  Hoiu^  of  response;  652 

Status  of  the  proposed  information 
collection:  New  collection. 

Authority;  The  Paperwork  Reduction  Art 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  November  23.  1999. 
David  E.  lacofas. 

Director,  Office  of  Lead  Hazard  Control. 
IFR  Doc.  99-31441  Filed  12-2-99:  8:45  ami 
atuMO  cone  «tn-«-ii 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-481 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUIMIARY:  This  Notice  identifies 
imutilized.  underutilized,  excess,  and 
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surplus  Federal  property  reviewed  by 
Hub  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  December  3. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  Department  of  Housing 
and  Urban  Development,  Room  7262. 
451  Seventh  Street  SW,  Washington,  DC 
20410:  telephone  (202)  708-1234:  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565.  (these 
telephone  number  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPlfMENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  properly  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  annotmcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  November  24,  1999. 
Tnd  Kvnas,  Jr., 

Deputy  Assistant  Secretary  for  Special  Needs 
Assistance  Programs. 

IFR  Doc.  99-31075  Filed  12-2-99;  8:45  ami 
nuMO  cooE  ttio-n-n 


DEPARTMENT  OF  THE  INTERIOR 

DEPARTMENT  OF  COMMERCE 

Unttad  State*  Coral  Reef  Taak  Forca; 
Notice  of  Availability  of  Documenta  for 
Public  Review  and  Comment 

agency:  United  States  Coral  Reef  Task 

Force. 

ACTION:  Availability  of  documents. 

SUMMARY:  This  notice  carries  out  the 
November  3.  1999,  decision  of  the 
United  States  Coral  Reef  Task  Force  to 
provide  the  public  an  opportunity  to 
review  and  comment  on  three 
documents:  (1)  "Draft  National  Action 
Plan  to  Conserve  Cj>ral  Reefs,"  (2) 
"Coral  Reef  I^tected  Areas:  A  Guide 
for  Management,"  and  (3)  "Oversight  of 
Agency  Actions  Affecting  Coral  Reef 
Protection." 

DATES:  (1)  Comments  on  the  "Draft 
National  Action  Plan  to  Conserve  Coral 
Reefs"  are  due  on  or  before  January  14. 
2000.  (2)  Comments  on  "Coral  Reef 
Protected  Areas:  A  Guide  for 
Management"  are  due  on  or  l>efore 
January  3.  2000.  (3)  Comments  on 


"Oversight  of  Agency  Actions  Affecting 
Coral  Reef  Protection"  are  due  on  or 
before  January  3,  2000. 
ADDRESSES:  Document  Availability: 
Documents  are  on  the  Internet  at  http:/ 
/coralreef.gov.  Alternatively,  call  or 
write  to  Ms.  Patricia  Kennedy 
(telephone  number  202-208-5378), 
Office  of  the  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks,  U.S. 
Department  of  the  Interior,  1849  C 
Street,  N.W.,  Mail  Stop  3156, 
Washington,  D.C.  20240.  to  request  a 
copy  of  any  or  all  of  the  documents. 

Comments:  Submit  electronic 
comments  on  any  or  all  of  these 
doctunents  to 

Patricia Kennedy@ios.doi.gov. 

Alternatively,  submit  written  comments 
to  the  United  States  Coral  Reef  Task 
Force,  c/o  Ms.  Patricia  Kennedy,  Office 
of  the  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  U.S.  Department  of 
the  Interior,  1849  C  Street,  N.W.,  Mail 
Stop  3156,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Kennedy,  202-208-5378, 
concerning  how  to  submit  your 
comments.  Contact  Ms.  Molly  N.  Ross, 
202-208-5378,  or  Mr.  Roger  B.  Griffis. 
202-482-5034,  concerning  all  other 
matters. 

SUPPLEMENTARY  INFORMATION:  The 
world's  coral  reefs  are  in  serious 
jeopardy,  threatened  by  a  growing 
barrage  of  over-exploitation,  pollution, 
habitat  destruction,  diseases,  invasive 
species,  bleaching  and  climate  change. 
The  rapid  decline  of  these  ancient  and 
productive  marine  ecosystems  has 
significant  social,  economic  and 
environmental  impacts  on  coastal 
cultures  and  on  the  nation  as  a  whole. 

In  response  to  this  global 
environmental  crisis.  President  Clinton 
issued  Executive  Order  13089,  63  FR 
32702  Oune  16, 1998).  The  executive 
order  established  the  United  States 
Coral  Reef  Task  Force  (CRTF),  to  be 
chaired  by  the  Secretary  of  the  Interior 
and  the  Secretary  of  Commerce,  through 
the  Administrator  of  the  National 
Oceanic  and  Atmospheric 
Administration.  The  executive  order 
assigned  the  CRTF  specific  duties  for 
coral  reef  protection,  including 
coordination  of  a  comprehensive 
program  to  map  and  monitor  U.S.  coral 
reefs;  development  and  implementation 
of  research  aimed  at  identifying  the 
major  causes  and  consequences  of 
degradation  of  coral  reef  ecosystems: 
development,  recommendation,  and 
implementation  of  measures  necessary 
to  reduce  and  mitigate  coral  reef 
ecosystem  degradation  and  to  restore 
damaged  coral  reefs;  and  assessment  of 


the  U,S.  role  in  international  trade  and 
protection  of  coral  reef  species  and 
implementation  of  appropriate  strategies 
and  actions  to  promote  conservation 
and  sustainable  use  of  coral  reef 
resources  worldwide. 

At  its  third  meeting  on  November  2- 
3, 1999,  in  St.  Croix,  U.S.  Virgin  Islands, 
the  CRTF  endorsed  or  adopted  three 
documents  in  furtherance  of  its  duties 
under  Executive  Order  13089.  The 
CRTF  decided  to  provide  an 
opportunity  for  public  comment  on  each 
of  these  documents,  as  follows: 

(1)  The  CRTF  endorsed  the  "Draft 
National  Action  Plan  to  Conserve  Coral 
Reefs"  for  the  purpose  of  securing 
public  comment  on  the  draft  plan  and 
then  revising  it  as  necessary  before 
adoption  at  a  future  meeting.  This  draft 
plan  is  a  detailed,  long-term  strategy  for 
implementing  Executive  Order  13089,  It 
was  prepared  through  careful 
deliberations  of  a  large  and  diverse 
group  of  experts  in  coral  reef  science, 
management,  policy  and  education, 
drawn  from  federal,  state  and  territorial 
governments,  academia  and  the  private 
sector.  The  CRTF  welcomes  public 
review,  discussion,  and  comment  on  the 
draft  plan. 

(2)  The  CRTF  adopted  the  document 
entitled  "Coral  Reef  Protected  Areas:  A 
Guide  for  Management,"  subject  to 
technical  amendments.  The  purpose  of 
this  document  is  to  assist  those  involved 
in  planning  and  managing  programs  for 
coral  reef  protected  areas.  It  is  intended 
for  use  in  developing  management  plans 
for  new  protected  areas  and  for 
reviewing  plans  at  established  areas. 
The  CRTF  invites  comment  on  this 
document. 

(3)  The  CRTF  adopted  the  document 
entitled  "Oversight  of  Agency  Actions 
Affecting  Coral  Reef  Protection."  subject 
to  revision  in  light  of  public  comment. 
This  document  establishes  the 
procedures  necessary  to  carry  out  the 
CRTF's  duty  under  the  Executive  Order 
"to  oversee  implementation  of  the 
policy  and  Federal  agency 
responsibilities  set  forth  in  this  order. 

.  .  "  The  oversight  procedures  require 
CRTF  members  to  develop  by  June  11. 
2000.  plans  for  implementing  the 
executive  order,  and  to  provide  aimual 
reports  summarizing  the  agency's 
implementation  each  June.  The 
oversight  procediues  also  describe  how 
a  person  who  believes  that  an  agency 
has  taken  action  inconsistent  with  the 
Executive  Order  may  register  his  or  her 
concern  and  receive  a  response  from  the 
agency. 
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Dated:  November  26. 1999/ 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fisti  and 
Wildlife  and  Parks.  Department  of  the 
Interior. 

Sally  YozsU, 

Deputy  Assistant  Secretary  for  Oceans  and 
Atmosphere,  Department  of  Commerce - 
|FR  Doc.  99-31320  Filed  12-2-99:  8:45  ami 
BHJJNG  CODE  4310-AK-P 


DEPARTMENT  OF  THE  INTERIOR 

[MT-920-00-1310-ei-P;  NDM  B7019,  NDM 
87023] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Leaaes 

Under  the  provisions  of  Public  Law 
97-451 .  a  petition  for  reinstatement  of 
oil  and  gas  leases  NDM  87019  and  NDM 
87023,  McKenzie  County,  North  Dakota, 
was  timely  filed  and  accompanied  by 
the  required  rental  accruing  from  the 
date  of  termination. 

No  valid  lease(s)  have  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent  respectively.  Payment  of 
the  S500  administration  fee  for  each 
lease  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  leases  as  contained 
in  Sec.  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  leases, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  leases,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  November  16. 1999. 
Karen  L.  lohnson. 
Chief.  Fluids  Adjudication  Section. 
[FR  Doc.  99-31327  Filed  12-2-99:  8:45  ami 
BN-UNQ  cooe  Oie-OH-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AZA  30355] 

Public  Land  Order  No.  7420; 
Withdrawal  of  National  Forest  System 
Lands  for  Roosevelt  Lake  Expansion 
Area;  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

ACnoN:  Public  Land  Order. 


summary:  This  order  urithdravrs 
approximately  9,175  acres  of  National 
Forest  System  lands  from  location  and 
entr)'  under  the  United  Stales  mining 
laws,  for  a  20-year  period,  for  the 
Bureau  of  Reclamation  to  protect  the 
Roosevelt  Lake  expansion  area.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  December  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yaidley.  BLM  Arizona  State  Office.  222 
North  Central  Ave..  Phoenix.  Arizona 
85004-2203.  602-417-9437. 

By  virtue  of  the  authority  vested  in 
the  Secretary'  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
follovring  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1994)).  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  protect  the 
Bureau  of  Reclamation's  Roosevelt  Lake 
expansion  area: 
Gila  and  Sail  River  Meridian 
Tonto  National  Forest 
T.  5N..  R.  lOE.. 

Sec.  I.NEV.NEV4. 
T.  4N..R.  HE.. 

Sec.  2.  lot  4.  SWV4NWV4.  NWV4SWV..  and 
SEV.SWV4; 

Sec.  3.  lots  1  and  2,  and  S'/iNE'A: 

Sec.  11.  NWV4NEV4  and  SEV4NEV4; 

Sec.  12,  SEV4SWV4; 

Sec.  13.  NVjNEV4. 
T.  5N..R.11E.. 

Sec.  5.  SWV4NEV4.  SEV.NWV4.  NEV4SWV4. 
NW"4SEV4,  and  SEV4SEV4; 

Sec.  6,  lots  3,  4,  and  5.  SWV4NEV4, 
SE'.'4NWV4.  NE'/4SWV4.  and  SEV4; 

Sec.  7.  NEV4  and  N'/iSEV4: 

Sec.  8.  EV2EV2.  NW V4NEV4,  and  W'/jNW v.: 

Sec.  14.  SV2SWV4  and  SWV4SE'/4; 

Sec.  15.SWV4SW%; 

Sec.  16.  SWV4NEV4.  SWV..  and  S'/iSE>/<; 

Sec.  17.  E'/2NEV4  and  NEV4SEV4; 

Sec.  22.  N^^NVi; 

Ssec.  23.  WV2NEV4,  N'^NWVi,  NWV4SEV4. 
and  SEV4SEV4; 

Sec.  24.  SViSWV,; 

Sec.  25.  W>/2NEV4.  NE".NW'/4.  and 
NV2SE'.'4; 

Sec.  28.  SWV4NWV4  and  SEV4SEV4; 

Sec.  34.  NW/4NWV4  and  SEViNWV4. 
T.  6  N..  R.  11  E., 

Sec.  31,  lots  4  and  9,  W'<iSE'.'4SWV.,  and 
EVjSEV4SEV4; 

Sec.  32,  SWV4SWV.. 
T.  4N..R.  12E.. 

Sec.  2,  S'/i  and  S'/iN'/i; 

Sec  3; 

Sec.  4.  WVJSWV4; 

Sec.  5.  lol  1.  and  SE'/iNEV*: 

Sec.  9,  N'.tNEV4; 

Sec.  10.  N"iN'/i; 


.Sec.  12.  W'aNE"4.  N'iNW'a.  and 

SEV4NW"4; 
Sec.  36.  E'/iNE'A. 
T.  5N..R.  12  E.. 
Sec.  30.  W'/2SVVV4; 
See.  31 ,  W'/jNWV4.  NEV.SWV4.  N'/iSE'/i. 

and  SEV4SEV4: 
Sec.  32.  S'-iS'A. 
T.  3  N..  R.  13  E.. 
Sec  1,  SWV4NEV4; 
Sea  2,  N'A.  SWV4.  and  W^EV,. 

excluding  private  lands  within  Roosevelt 

Lake  Estates: 
Sec.  3.  EVjEVi; 

Sec.  4.  NWV4NE'/4  and  N'ANWV,; 
Sec.  11.  W'/iNEV4.  E'/iNWv.,  and 

SW'.NWVi: 
Sec.  12.  NEV4NEV4. 
T.  4  N..  R.  13  E., 

Sec.  17.  S'/jN'/i  and  N>ASEV4: 
Sec.  21.  NVjN'/i  end  SV1NEV4; 
■    Sec.  22.  SVil»EV4  and  NW'/4; 
Sec.  23.  NEV4SWV4  and  N>/»SEV.; 
Sec.  25.  W'/2NEV4.  SEV4NEV4.  and  NW"'4: 
Sec  31.  lots  1  and  2.  E'.^NWV4.  and 

S><;NEV4: 
Sec.  32.  SWV4NWV4.  N'-iSWV,. 

SEV4SWV4,  W'/2SEV4,  and  SE'ASEV4. 
T.  3  N.,  R.  14  E., 
Sec  2.  SViSWV4: 
Sec  3,  S'-iS'/j; 
Sec  4.  SWV.NW'/.: 
Sec.  5.  lots  1.2  and  4: 
Sec.  6.  lot  1  and  SEV»NEV4: 
Sec.  9.  NEV4: 
Sec.  10.  N'/j; 

Sec.  11,  NWV4NWV4  and  WViNTANW",. 
T.4N..  R.  14E.. 
Sec  30.  lol  3; 
Sec.  31.  SWV4NE>/«.  E>/^SEV4.  and 

SEV4NEV4. 
The  areas  descritied  aggregate 
approximately  9.175  acres  in  Gila  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(1)  (1994).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  November  24. 1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  99-31334  Filed  12-2-99;  8:45  ami 
■axMO  cooe  4310-M-r 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 


[IO-933-1430-01;  IOMM319-01) 

Public  Land  Order  No.  7418;  Partial 
Revocation  of  Public  Land  Order 
No.  1479;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  1.90  acres 
of  National  Forest  System  land 
withdrawn  for  the  Forest  Service's 
Priest  Lake  Recreation  Area-  The  land  is 
no  longer  needed  for  this  purpose,  and 
the  revocation  is  needed  to  make  the 
land  available  for  a  land  exchange.  This 
action  will  open  the  land  to  such  forms 
of  disposition  as  may  be  made  of 
National  Forest  System  land.  The  land 
is  temporarily  closed  to  surface  entry 
and  mining  due  to  the  pending  Forest 
Service  exchange  proposal.  The  land 
has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  December  3.  1999. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Jackie  Simmons,  BLM  Idaho  State 
Office.  1387  S.  Vinnell  Way,  Boise, 
Idaho  83709,  208-373-3867. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1479,  which 
withdrew  National  Forest  System  land 
for  recreation  areas,  and  administrative 
and  public  service  sites,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Boise  Meridian 

Kaniksu  National  Forest 
Priest  Lake  Recreatioa  Area 
T.  61  N.,  R.  4  W., 
Sec.  20.  lot  1. 

The  area  described  coDtains  1.90  acres  In 
Shoshone  County. 

2.  At  9  a.m.  on  December  3. 1999,  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  November  17.  1999. 
lohn  Berry, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc  99-31382  Filed  12-2-99:  8:45  am) 
nuiMG  cooe  aio-oo-p 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lar>d  Management 

(OR-080-1430-HN:  GPO-0031] 

Notice  of  Realty  Re-designation  of 
Public  Domain  (PD)  land  to  OAC 
Status,  Clackamas  County,  Oregon 
(OR-SS235) 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnCM:  Notice. 

SUMMARY:  The  following  public  domain 
land  in  Clackamas  County,  Oregon  has 
been  examined  and  found  suitable  for 
re-designation  and  conversion  to  0*C 
status  for  management  under  the 
provisions  of  the  0*C  Act  of  August  28, 
1937,  50  Stat.  874: 

T.  7  S.,  R.  3  E.,  Willamette  Meridian 

Section  2.  ail, 
Section  10,  all. 
Section  22.  all, 
Section  26.  SWV.NWy4, 
Section  28,  NWV4, 

The  abovementioned  lands  lolal  2,091.86 
acres,  more  or  less. 

Title  rv.  Sec.  401(g)  of  the  Oregon 
Resource  Conservation  Act  of  1996, 
contained  in  Division  B  of  the  Omnibus 
Consolidated  Appropriation  Act  of 
1997,  Public  Law  104-208,  mandated 
BLM  to  exchange  certain  land  and 
manage  the  acquired  land  and  other 
BLM  lands  within  view  of  the  Mt.  Hood 
Loop  Highway  (U.S.  Highway  26) 
primarily  for  the  protection  and 
enhancement  of  scenic  qualities,  "The 
Longview  Fibre  Exchange"  (OR-55235). 
The  legislation  also  required  re- 
designation  of  sufficient  public  domain 
2  (PD)  land  to  O&C  status  so  as  to 
maintain  the  cturent  flow  of  revenue  to 
the  O&C  coimties.  Other  than  the 
proposed  change  in  status,  re-designated 
lands  wUl  continue  to  be  managed  in 
accordance  with  the  Salem  District 
Resource  Management  Plan  completed 
in  May,  1995. 

Detailed  information  regarding  this 
action  is  available  for  review  at  the 
office  of  the  Salem  District,  Bureau  of 
Land  Management.  1717  Fabry  Road 
S.E.,  Salem,  Oregon  97306. 

For  a  period  of  45  days  from  the 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  regarding  the  proposed  re- 
designation  of  the  land  to  the  Manager. 
Cascades  Resource  Area,  1717  Fabry 
Road  S.E..  Salem.  Oregon  97306. 
COMMENTS:  Interested  parties  may 
submit  comments  involving  the 
suitabiUty  of  these  PO  lands  for  re- 
designation  to  O&C  status.  Comments 
on  the  re-designation  are  restricted  to 


whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  state  and  federal 
programs. 

Comments  received  on  the  re- 
designation  will  be  answered  by  the 
State  Director  with  the  right  to  further 
comment  to  the  Secretary.  In  the 
absence  of  any  adverse  comments,  the 
re-designation  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  November  22.  1999. 
Richard  C.  Pratber. 
Manager.  Cascades  Resource  Area. 
IFR  Doc.  99-31328  Filed  12-2-99;  8:45  am) 
muMn  iMot  tatio-a-r 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review, 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  information  collection. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995.  we  are  soliciting 
comments  on  an  information  collection 
titled  Delegation  of  Authority  to  States, 
OMB  Control  Number  1010-0088, 
which  expires  on  June  30,  2000. 
DATES:  Written  comments  should  be 
received  on  or  before  February  1,  2000. 
AOORESSES:  The  mailing  address  for 
written  comments  regarding  this 
information  collection  is  David  S.  Guzy, 
Chief,  Rules  and  Publications  Staff, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225. 
Courier  address  is  Building  85,  Room 
A-613,  Denver  Federal  Center,  Denver, 
Colorado  80225.  Email  address  is 
RMP.comments©mms.gov. 
PtiBUC  COMMENT  PROCEDURE:  If  you  wish 
to  comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
David  S.  Guzy,  Chief,  Rides  and 
Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3021,  Denver.  CO  80225-0165. 
Courier  or  overnight  delivery  address  is 
Building  85.  Room  A-613,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
You  may  also  comment  via  the  Internet 
to  RMP.comments@mms.gov.  Please 
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submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  Attn:  Delegation  of 
Authority  to  States,  OMB  Control 
Number  1010-0088,  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  Internet  message,  contact  David  S. 
Guzy  directly  at  (303)  231-3432. 

We  will  post  public  comments  after 
the  comment  period  closes  on  the 
Internet  at  http://wvi-w.rwp.mms.gov 
You  may  arrange  to  view  paper  copies 
of  the  comments  by  contacting  David  S. 
Guzy,  Chief,  Rules  and  Publications 
Staff,  telephone  (303)  231-3432.  FAX 
(303)  231-3385.)  Our  practice  is  to  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  on  the  Internet  and 
during  regular  business  hours  at  our 
offices  in  Lakewood,  Colorado. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385.  email 
Dennis.C.Jones®mms.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  requires  each  agency  "to 
provide  notice  ♦  *   *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information 
*   *   *."  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  Evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (c)  Enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
Minimize  the  burden  on  the 
respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology 

The  Department  of  the  Interior  (DOI) 
is  the  department  within  the  Federal 
Government  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
Lands  and  the  Other  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  Lands  and  the  OCS:  for 
collecting  royalties  from  lessees  who 
produce  minerals:  and  for  distributing 
the  fimds  collected  in  accordance  with 
applicable  laws.  MMS  performs  the 
royalty  management  functions  for  the 
Secretary. 

We  amended  our  regulations  to 
authorize  the  delegation  of  certain 
Federal  royalty  management  functions 
to  states.  On  August  13,  1996.  Congress 
enacted  the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996. 
Pub.  L.  104-185.  as  corrected  by  Pub.  L. 
104-200  (RSFA).  RSFA  amends  portions 
of  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA),  30 
U.S.C.  1701  ef  seq.  Prior  to  enactment, 
section  205  of  FOGRMA,  30  U.S.C. 
1735,  provided  for  the  delegation  of 
only  audits,  inspections,  and 
investigations  to  the  States.  RSFA 
amendments  to  section  205  now  provide 
that  MMS  may  delegate  other  Federal 
royalty  management  functions  to 
requesting  States: 

(1 )  Conducting  audits,  and 
investigations; 

(2)  Receiving  and  processing 
production  and  royalty  reports: 

(3)  Correcting  erroneous  report  data: 

(4)  Performing  automated 
vertification;  and 

(5)  Issuing  demands,  subpoenas 
(except  for  solid  mineral  and  geolhermal 
leases),  orders  to  perform  restructured 
accounting,  and  related  tolling 
agreements  and  notices  to  lessees  or 
their  designees. 

We  estimate  that  the  annual  burden  to 
states  participating  in  these  delegated 
functions  is  10.400  hours.  We  estimate 
that  the  annual  burden  for  industr,'  will 
be  200.000  hours  for  payors  and 
reporters  providing  royalty  and 
production  reports  to  MMS. 

Dated:  November  24.  1999. 
Lucy  (}uerquas  Denett, 
Associate  Director  for  Royalty  Management. 
IFR  Doc.  99-31336  Filed  12-2-99:  8:45  ara| 
BILLIHO  CODE  OIO-WMI 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  tor  Office  of 
Management  and  Budget  Review, 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  information  collection 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  we  are  soliciting 
comments  on  an  information  collection 
titled  Cooperative  Agreements,  OMB 
Control  Number  1010-0087,  which 
expires  on  July  31,  2000. 
DATES:  Written  comments  should  be 
received  on  or  before  February  1 .  2000. 
ADDRESSES:  The  mailing  address  for 
written  comments  regarding  this 
information  collection  is  David  S.  Guzy. 
Chief,  Rules  and  Publications  Staff, 
Minerals  Management  Ser\ice,  Royalty 
Management  Program,  P.O.  Box  25165. 
MS  3021.  Denver.  Colorado  80225 
Courier  address  is  Building  85.  Room 
A-613.  Denver  Federal  Center.  Denver. 
Colorado  80225.  Email  address  is 
RMP.comments@mms.gov 
PUBLIC  COMMENT  PROCEDURE:  If  you  wish 
to  comment,  you  may  submit  your 
comments  by  any  one  of  sevei^ 
methods.  You  may  mail  comments  to 
David  S.  Guzy,  Chief.  Rules  and 
Publications  Staff,  Minerals 
Management  Service.  Royalty 
Management  Program.  P.O.  Box  25165. 
MS  3021.  Denver.  CO  80225-0165. 
Courier  or  overnight  delivery  address  is 
Building  85.  Room  A-613.  Denver 
Federal  Center,  Denver.  Colorado  80225 
You  may  also  comment  via  the  Internet 
to  RMP.commentsemms.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  Attn:  Cooperative 
Agreements.  OMB  1010-0087,  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  David  S.  Guzy  directly  at  (303) 
231-3432. 

We  will  post  public  comments  after 
the  comment  period  closes  on  the 
Internet  at  http://wn-w.nnp.mms.go\- 
You  may  arrange  to  view  paper  copies 
of  the  comments  by  contacting  David  S 
Guzy,  Chief,  Rules  and  Publications 
Staff,  telephone  (303)  231-3432.  FAX 
(303)  231-3385.  Our  practice  is  to  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  on  the  Internet  and 
during  regular  business  hours  at  our 
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offices  in  Lakewood,  Colorado. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFOnMATKM  CONTACT: 
Dennis  C.  ]ones.  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  email 
Dermis.C.Iones@mm5.gov. 
SUPPLEMEKTARY  INFORtUTION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  requires  each  agency  "to 
provide  notice  '   *   *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information 
'   ■   *"  Agencies  must  specifically 
solicit  comments  to:  (a)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful:  (b)  evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulnes.s,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  Department  of  the  Interior  (DOI) 
is  the  department  within  the  Federal 
Government  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
Lands  and  the  Outer  CUjntinental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  Lands  and  the  OCS;  for 
collecting  royalties  from  lessees  who 
produce  minerals;  and  for  distributing 
the  funds  collected  in  accordance  with 
applicable  laws.  MMS  performs  the 
royalty  management  functions  for  the 
Secretary. 

Cooperative  agreements  benefit  both 
MMS  and  the  State  or  Tribe  involved  by 
helping  to  ensure  proper  product 
valuation,  correct  and  timely  production 
reporting,  and  correct  and  timely  royalty 
payment  through  the  application  of  an 


aggressive  and  comprehensive  audit 
program.  To  be  considered  for  a 
cooperative  agreement.  States  and 
Tribes  must  comply  with  the  regulations 
at  30  CFR  part  228  by  submitting  a 
request  to  the  Director,  MMS,  and 
preparing  a  proposal  detailing  the  work 
to  be  done.  While  working  tmder  a 
cooperative  agreement,  the  States  and 
Tribes  must  submit  quarterly  vouchers 
to  claim  reimbursement  for  the  cost  of 
eligible  activities. 

We  have  cooperative  agreements  with 
seven  Indian  Tribes  and  ten  States. 
Burden  estimates  for  participants 
include  application  preparation, 
voucher  preparation  each  quarter,  and 
submission  of  an  annual  work  plan  and 
budget.  We  estimate  that  the  total 
annual  burden  for  participants  in 
performing  cooperative  agreements  is 
1.224  hours. 

Dated:  November  23. 1999. 
Lucy  Querques  Denelt, 
Associate  Director  for  Boyxilty  Management. 
IFR  Doc.  99-31337  Filed  12-2-99:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaina  In 
the  Posaesaion  of  the  Carnegie 
Muaaum  of  Natural  History,  Pittsburgh, 
PA 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Carnegie  Museum  of  Natural  History. 
Pittsburgh.  PA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Carnegie  Museum 
of  Natural  History  professional  staff  in 
consultation  with  representatives  of  the 
Pavraee  Indian  Tribe  of  Oklahoma. 

In  1 899,  human  remains  representing 
one  individual  were  sold  by  'Thomas 
Howell  Richards  of  Bunker  Hill,  IL  to 
the  Carnegie  Museum  of  Natural 
History.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

During  the  1890s.  Mr.  Richards 
visited  several  reservations  "in  Dakota", 
and  purchased  a  large  collection  of 
primarily  Sioux  materials  during  that 
time,  of  which  these  human  remains  are 
a  part.  Mr.  Richard's  information 
identifies  these  human  remains  (a  scalp 
lock)  as  "Scalp  lock  taken  by  Running 


Bull  (Sioux)  from  Pawnee  Indian  (sic)  in 
the  last  battle  between  those  nations." 
Consultation  with  representatives  of  the 
Pawnee  Indian  Tribe  of  Oklahoma 
indicates  this  battle  was  probably  at 
Massacre  Canyon  near  Trenton.  NE.  No 
evidence  exists  to  contradict  this 
information. 

Based  on  the  above  mentioned 
information,  officials  of  the  Carnegie 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Carnegie 
Museum  of  Natural  History  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Pawnee  Indian 
Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Pawnee  Indian  Tribe  of 
Oklahoma,  the  Cheyenne  River  Sioux 
Tribe  of  the  Cheyenne  River 
Reservation,  the  Crow  Creek  Sioux  Tribe 
of  the  Crow  Creek  Reservation,  the 
Lower  Brule  Sioux  Tribe  of  the  Lower 
Brule  Reservation,  the  Oglala  Sioux 
Tribe  of  the  Pine  Ridge  Reservation,  the 
Standing  Rock  Sioux  Tribe  of  North  and 
.South  Dakota,  and  the  'Vankton  Sioux 
Tribe  of  South  Dakota.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact  Dr. 
lames  B.  Richardson.  Curator.  Carnegie 
Museum  of  Natural  History.  5800  Baum 
Blvd..  Pittsburgh.  PA  15206-3706: 
telephone:  (412)  665-2601,  before 
January  3.  2000.  Repatriation  of  the 
human  remains  to  the  Pawnee  Indian 
Tribe  of  Oklahoma  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  November  24.  1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Arvheologist, 
Manager.  Archeology  and  Ethnography 
Program. 
IFR  Doc.  99-31364  Filed  12-2-S9;  8:45  un) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  from  Warren.  Rl  in  the 
Possession  of  the  Museum  of  the  City 
of  New  York,  New  York,  NY 

AGENCY:  National  Park  Service.  Interior. 
actwn:  Notice. 
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Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Museum  of  the 
City  of  New  York,  New  York,  NY  which 
meet  the  definition  of  "unassociated 
funerarv  object "  under  Section  2  of  the 
Act. 

The  19  cultural  items  consist  of  two 
flushloop-varity.  medium  sized  bells 
with  broken  attachment  loops,  a  narrow 
hoe  with  a  circular  eye,  a  hook,  a  clay 
tobacco  pipe,  a  knife  blade,  a  spoon,  a 
brass  kettle  (bottom  missing)  with  rolled 
rim  and  riveted  ears,  three  chain  links 
(linked),  a  finger  ring,  five  cylindrical 
blue  glass  trade  beads,  and  five  glass 
star  trade  beads. 

In  1965.  these  cultural  items  were 
acquired  by  the  Museum  of  the  City  of 
New  York  from  the  Heye  Museum  of  the 
American  Indian.  These  items  were 
acquired  earlier  by  the  Heye  Museum  of 
the  American  Indian  as  part  of  the  Carr 
collection  from  the  Burr's  Hill  burial 
site  in  Warren.  RI. 

Burr's  Hill  is  believed  to  be  located  on 
the  southern  border  of  Sowams.  a 
Wampanoag  village.  Sowams  is 
identified  in  historical  documents  of  the 
16th  and  17th  centuries  as  a 
Wampanoag  village,  and  was  ceded  to 
the  English  in  1653  by  Massasoit  and 
his  eldest  son  Wamsutta  (Alexander). 
Based  on  the  condition  and  type,  these 
cultural  items  have  been  dated  to  the 
contact  period  (1500-1690  A.D.). 
Consultation  evidence  provided  by 
representatives  of  the  Wampanoag 
Repatriation  Confederation  representing 
the  Gay  Head  Wampanoag  Tribe  of 
Massachusetts  and  the  non-Federally 
recognized  Indian  groups  the  Mashpee 
Wampanoag  Tribe,  the  Assonet  Band  of 
the  Wampanoag  regarding  other  burials 
from  Burr's  Hill  indicate  consistent 
manner  of  interment  of  these  cultural 
items  with  other  known  Wampanoag 
burials  of  the  period. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum  of 
the  City  of  New  York  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2)(ii), 
these  1 9  cultural  items  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  Museum  of  the  City  of 
New  York  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  items  and  the  Wampanoag 
Repatriation  Confederation  representing 
the  Gay  Head  Wampanoag  Tribe  of 


Massachusetts  and  the  non-Federally 
recognized  Indian  groups  the  Mashpee 
Wampanoag  Tribe,  the  Assonet  Band  of 
the  Wampanoag. 

This  notice  has  been  sent  to  officials 
of  the  Wampanoag  Repatriation 
Confederation  representing  the  Gay 
Head  Wampanoag  Tribe  of 
Massachusetts  and  the  non-Federally 
recognized  Indian  groups  the  Mashpee 
Wampanoag  Tribe,  the  Assonet  Band  of 
the  Wampanoag.  and  the  Narragansett 
Indian  Tribe  of  Rhode  Island. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Wendy  Rogers.  Museum  of  the 
Citv  of  New  York.  1220  Fifth  Avenue, 
New  York,  NY  10029:  telephone:  (212) 
534-1672,  ext.  221  before  January  3. 
2000.  Repatriation  of  these  objects  to  the 
Wampanoag  Repatriation  Confederation 
on  behalf  of  the  Gay  Head  Wampanoag 
Tribe  of  Massachusetts  and  the  non- 
Federally  recognized  Indian  groups  the 
Mashpee  Wampanoag  Tribe,  the 
Assonet  Band  of  the  Wampanoag  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Daled:  Novemlicr  24.  1999. 
francis  P.  McManamon. 
Dnpatlmental  Consulting  Archeologisl. 
Manager.  Archeologx'  and  Ethnography 
Program. 
(FR  Doc.  99-31363  Filed  12-2-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  In 
the  Possession  ot  the  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology,  Philadelphia,  PA 

agency:  National  Park  Ser\'ice,  Interior. 
ACTXm:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
University  of  Pennsylvania  Museum  of 
Archaeologv'  and  Anthropology. 
Philadelphia.  PA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Universit>'  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Sac  and  fox  Nation.  Oklahoma:  the  Sac 
and  Fox  Tribe  of  the  Mississippi  in 
Iowa:  the  Sac  and  Fox  Nation  of 
Missouri  in  Kansas  and  Nebraska:  the 
Winnebago  Tribe  of  Nebraska;  the 


Kickapoo  Tribe  of  Indians  of  the    ^ 
Kickapoo  Reservation  in  Kansas,  and 
the  Citizen  Potawatomi  Nadon. 
Oklahoma.  The  Forest  County 
Polawalami  Community  of  Wisconsin 
Potawatomi  Indians.  Wisconsin:  Huron 
Potawatomi.  Inc..  Michigan:  the 
Pokagan  Band  of  Potawatomi  Indians  of 
Michigan;  the  Prairie  Band  of 
Potawatomi  Indians.  Kansas:  the 
Hannahville  Indian  Community  of 
Wisconsin  Potawatomie  Indians  of 
Michigan;  the  Kickapoo  Traditional 
Tribe  of  Texas:  and  the  Kickapoo  Tribe 
of  Oklahoma  were  invited  to  considl. 
but  did  not  participate. 

At  an  unkown  date,  human  remains 
representing  one  individual  were 
removed  from  an  unknown  location  by 
person(s)  unknown.  Prior  to  1915.  these 
human  remains  were  received  by  the 
University  of  Pennsylvania  Museum, 
transferred  to  the  Wislar  Institute. 
Philadelphia.  PA  in  1915.  and 
transferred  back  to  the  University  of 
Pennsylvania  Museum  in  1961.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Accession  information  from  the 
Wistar  Institute  identifies  this 
individual  as  "Native  American  shot  in 
the  Black  Hawk  War.  1905."  No  hirther 
documentation  is  present  to  identify'  the 
recoveri'  location,  the  collector,  or  the 
cultural  affiliation  of  this  individual. 
While  many  Sac  and  Fox  people  were 
killed  during  the  Black  Hawk  War. 
groups  of  Potawatomi.  Winnebago,  and 
Kickapoo  allied  themselves  with  the  Sac 
and  Fox  during  this  four-month  conflict 
No  evidence  exists  to  the  contrary'  of  the 
Wislar  Institute's  accession  information 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
of  Pennsylvania  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  .American 
ancestry.  Officials  of  the  University  of 
Penn-wlvania  Musuem  have  determined 
that,  pursuant  to  43  CFR  10.2  (e).  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Sac  and  Fox  Nation. 
Oklahoma:  the  Sac  and  Fox  Tribe  of  the 
Mississippi  in  Iowa:  the  Sac  and  Fox 
Nation  in  Kansas  and  Nebraska;  the 
Winnebago  Tribe  of  Nebraska;  the 
Kickapoo  Tribe  of  Indians  of  the 
Kickapoo  Reservation  in  Kansas,  the 
Citizen  Potawatomi  Nation.  Oklahoma; 
the  Forest  County  Potawatami 
Community  of  Wisconsin  Potawatomi 
Indians.  Wisconsin;  Huron  Potawatomi. 
Inc..  Michigan:  the  Pokagan  Band  of 
Potawatomi  Indians  of  Michigan:  the 
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Prairie  Band  of  Potawatomi  Indians. 
Kansas:  the  Hannahville  Indian 
Community  of  Wisconsin  Potawatomie 
Indians  of  Michigan;  the  Kickapoo 
Traditional  Tribe  of  Texas;  and  the 
Kickapoo  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Sac  and  Fox  Nation.  Oklahoma; 
the  Sac  and  Fox  Tritie  of  the  Mississippi 
in  Iowa;  the  Sac  and  Fox  Nation  of 
Missouri  in  Kansas  and  Nebraska;  the 
Witmebago  Tribe  of  Nebraska:  the 
Kidtapoo  Tribe  of  Indians  of  the 
Kicl^poo  Reservation  in  Kansas,  the 
Citizen  Potawatomi  Nation.  Oklahoma; 
the  Forest  County  Potawatami 
Community  of  Wisconsin  Potawatomi 
Indians.  Wisconsin;  Huron  Potawatomi. 
Inc..  Michigan;  the  Pokagan  Band  of 
Potawatomi  Indians  of  Michigan;  the 
Prairie  Band  of  Potawatomi  Indians. 
Kansas;  the  Hannahville  Indian 
Community  of  Wisconsin  Potawatomie 
Indians  of  Michigan;  the  Kickapoo 
Traditional  Tribe  of  Texas:  the  Kickapoo 
Tribe  of  Oklahoma,  and  the  Ho-Chunk 
Nation  of  Wisconsin.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  Dr. 
Jeremy  Sabloff.  the  Williams  Director. 
University  of  Pennsylvania  Mu.seuni  of 
Archaeology  and  Anthropology.  33rd 
and  Spruce  Streets.  Philadelphia.  PA 
19104-6324:  telephone:  (215)  898-4051. 
fax  (215)  898-0657.  before  January  3. 
2000.  Repatriation  of  the  human 
remains  to  the  Sac  and  Fox  Nation. 
Oklahoma:  the  Sac  and  Fox  Tribe  of  the 
Mississippi  in  Iowa;  the  Sac  and  Fox 
Nation  in  Kansas  and  Nebraska;  the 
Winnebago  Tribe  of  Nebraska;  the 
Kickapoo  Tribe  of  Indians  of  the 
Kickapoo  Reservation  in  Kansas,  the 
Citizen  Potawatomi  Nation.  Oklahoma; 
the  Forest  County  Potawatami 
Community  of  Wisconsin  Potawatomi 
Indians.  Wisconsin;  Huron  Potawatomi. 
Inc..  Michigan;  the  Pokagan  Band  of 
Potawatomi  Indians  of  Michigan;  the 
Prairie  Band  of  Potawatomi  Indians. 
Kansas;  the  Hannahville  Indian 
Community  of  Wisconsin  Potawatomie 
Indians  of  Michigan;  the  Kickapoo 
Traditional  Tribe  of  Texas:  and  the 
Kickapoo  Tribe  of  Oklahoma  may  biegin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  November  24.  1999 
Francis  P.  McManamon. 
Departmental  Consulting  Atcheologisi. 
Manager.  Archeology  and  Ethnography 
Program. 

IFR  Doc.  99-31365  Filed  12-2-99;  8.45  ami 
aiLuHQ  cooE  4ata-7D-r 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday.  December  14. 
1999, 1:00  pm  (OPEN  Portion)  1:30  pm 
(CLOSED  Portion) 
PUkCE:  Offices  of  the  Corporation. 
Twelfth  Floor  Board  Room.  1100  New 
York  Avenue.  N.W..  Washington.  D.C. 
STATUS:  Meeting  OPEN  to  the  Public 
from  1:00  pm  to  1:30  pm:  Closed  portion 
will  commence  at  1:30  pm  (approx.) 
MATTERS  TO  BE  CONSIOERED: 

1.  President's  Report 

2.  Testimonial 

3.  Approval  of  September  21, 1999 

Minutes  (Open  Portion) 
FURTHER  MATTERS  TO  BE  CONSIOERED: 
(Closed  to  the  Public  1:30  pm) 

1.  Finance  Project  in  Brazil 

2.  Insurance  Project  in  Brazil 

3.  Insurance  Project  in  Brazil 

4.  Insurance  Project  in  Argentina 

5.  Finance  Project  in  Turkey 

6.  Finance  Project  in  Turkey 

7.  Finance  Project  in  Jamaica 

8.  Approval  of  September  21, 1999 

Minutes  (Closed  Portion) 

9.  Update  on  Indonesia 

10.  Report  on  Capital  Markets  Insurance 

Program 

1 1 .  Pending  Major  Projects 
CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  £rom  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  November  30.  1999. 
Connie  M.  Downs, 
OPIC  Corporate  Secretary. 
[FR  Doc.  99-31456  Filed  11-30-99;  4:45  pml 
nUJNG  CODE  321»-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Invnttgattons  Nos.  731-TA-861  a  882 
(Preliminary)) 

Certain  Expaodabte  Polystyrene 
Resins  From  Indonesia  and  Korea 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  investigations  Nos. 
731-TA-861  &  862  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 


indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  Imports  from  Indonesia  and 
Korea  of  certain  expandable  polystyrene 
resins,  provided  for  in  subheading 
3903.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  January  6.  2000.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  davs  thereafter,  or  by  January 
13.  2000. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  considt  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201 ,  subparts  A  through 
E  (19  CFR  part^Ol),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  22.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Sejger  (202-205-3183),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  S.W., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  November  22, 1999,  by  BASF 
Corporation,  Mount  Olive,  NJ: 
Himtsman  Expandable  Polymers 
Company  LC,  Salt  Lake  City.  UT;  Nova 
Chemicals.  Inc..  Moon  Tovraship.  PA; 
and  StyroChem  U.S.,  Ltd..  Radnor,  PA. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
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Clommission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigations 
under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  December  13.  1999.  at 
the  U.S.  International  Trade 
Commission  Building.  500  E  Street 
S.W..  Washington.  DC.  Parties  wishing 
to  participate  in  the  conference  should 
contact  Jonathan  Seiger  (202-205-3183) 
not  later  than  December  9.  1999.  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Conmiission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  December  16. 1999.  a 
written  brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  coimection 


with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI.  they  must 
conform  with  the  requirements  of 
sections  201.6.  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  tieing 
conducted  under  autfaorily  of  title  VII  of  the 
Tariff  Act  of  1930;  this  noiice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

issued:  November  29. 1999. 

By  order  of  the  Commission. 
Oonna  R.  Koehnke, 
Secretary. 

(PR  Doc.  99-3138S  Filed  12-2-99: 8:45  ami 
BIUMQ  COOC  TIBO-OI-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  H01J>NG  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  December  8. 1999  at 

10:00  a.m. 

PLACE:  Room  101.  500  E  Street  S.W.. 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  AA1921-124  and  731- 
TA-546-547  (Review)  (Steel  Wire  Rope 
from  Japan.  Korea,  and  Mexico) — 
briefing  and  vote.  (The  Commission  will 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  December  15. 
1999.) 

5.  Inv.  Nos.  731-TA-385-386 
(Review)  (Granular  PTFE  Resin  from 
Italy  and  Japan) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretar>'  of 
Commerce  on  December  21. 1999.) 

6.  Inv.  No.  TA-201-70  (Remedy 
Phase)  (Circular  Welded  Carbon  Quality 
Line  Pipe) — briefing  and  vote.  (The 
Commission  will  transmit  its 
recommendations  to  the  President  on 
December  17.  1999.) 


7.  Outstanding  action  jackets: 

(1)  Document  No.  GC-99-104: 
Regarding  Inv.  No.  731-TA-763-766 
(Final)  (Certain  Steel  Wire  Rod  hum 
Canada.  Germany.  Trinidad  and  Tobago, 
and  Venezuela). 

(2)  Document  No.  lD-99-021: 
Approval  of  transition  report  and 
proposal  for  a  study  focus  on 
"Integration  of  Manufacturing  in  North 
America  and  Selected  Regions." 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  Decemiier  1.  1999. 

By  order  of  the  Commission: 
Donna  R.  Koehnke, 
Secretan,: 

IFR  Doc.  99-:il535  Filed  lZ-1-99;  2«4  pml 
BtUMO  COOE  7a2»-«S-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Judgment  Pursuant  to  the 
Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Judgment  in  United  States  v. 
Blue  Sky:  Inc..  et  ai.  (Ci\il  Action  No. 
97-2-2153).  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Colorado  on  October  6. 1999. 
The  proposed  Consent  Judgment 
concerns  alleged  violations  of  sections 
301(a)  and  404  of  the  Clean  Water  Act. 
33  U.S.C.  1311(a)  &  1344.  resulting  fi^m 
the  unauthorized  filling  of 
approximately  nine  acres  of  wetlands 
adjacent  to  the  Rio  Grande  River  near 
Alamosa.  Colorado. 

The  proposed  Consent  Judgment 
would  provide  for  the  payment  of  a 
$65,000.00  civil  penal^'  within  thirty 
(30)  days  of  entry  of  judgment  and  the 
restoration  and/or  creation  of  9.5  acres 
of  wetlands  at  the  site.  The  required 
restoration  is  to  consist  of.  among  other 
things,  restoration  of  3.5  acres  of 
wetland  that  existed  on  the  southern 
portion  of  the  Blue  Sky  property  prior 
to  1996,  and  creation  of  an  additional 
6.0  acres  of  wetland  in  the  southern 
portion  of  the  property  to  mitigate  for 
the  loss  of  wetlands  in  the  nordiem  half 
of  the  property. 

The  United  Slates  Department  of 
Justice  will  receive  written  comments 
relating  to  the  proposed  Consent 
Judgment  for  a  period  of  thirty  (30)  days 
from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to:  David  A.  Carson,  U.S.  Department  of 
Justice,  Environment  &  Natural 
Resources  Division,  Suite  945 — North 
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Tower.  999  18th  Street.  Denver. 
Colorado  80202.  and  should  refer  to 
United  States  v.  Blue  Sky.  Inc.,  et  al, 
Civil  Action  No.  97-Z-21S3  (D.  Colo.). 
DI#  90-5-1-1-4373. 

The  proposed  Consent  fudgment  may 
be  examined  at  the  Clerk's  Office. 
United  States  District  Court  for  the 
District  of  Colorado.  1929  Stout  Street. 
Denver,  Colorado. 
LeIiUa  |.  Griihaw. 

Chief.  Environmental  Defense  Section, 
Envirvnment  and  Natural  Resources  Division. 
United  States  Department  of  Justice. 
IFR  Doc.  99-31438  Filed  12-2-99;  8:45  ami 
aaiJNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  99-27] 

Jotinaon  Matttwy,  Inc.,  West  Dsptford, 
N«w  Jersey;  Notice  of  Administrative 
Hearing,  Summary  of  Comments  and 
Ob|actlons 

Notice  of  Hearing 

This  Notice  of  Administrative 
Hearing.  Summary  of  Commenls  and 
Objections,  regarding  the  application  of 
lohnsoa  Matthey,  Inc..  for  registration  as 
an  importer  of  raw  opium  and 
concentrate  of  poppy  straw.  Schedule  n 
controlled  substances,  is  published 
pursuant  to  21  CFR  1301.34.  On  April 
9,  1999,  DEA  published  a  notice  in  the 
Federal  Register.  64  FR  17.415  (DEA 
1999).  stating  that  lohnson  Matthey  has 
applied  to  be  registered  as  an  importer 
of  raw  opium  and  concentrate  of  poppy 
straw. 

Both  Noramco  of  Delaware,  Inc..  and 
Mallinckrodt.  Inc..  timely  requested  a 
hearing  in  this  matter.  On  September  20, 
1999,  all  parties  filed  prehearing 
statements.  Notice  is  hereby  given  that 
a  hearing  will  be  conducted  pursuant  to 
the  provisions  of  21  U.S.C.  952(a).  958; 
21  CFR  1301.34. 

Hearing  Date 

The  hearing  will  begin  at  9:30  a.m.  on 
January  5.  2000.  and  will  be  held  al  the 
Drug  Enforcement  Administration 
Headquarters.  600  Army  Navy  Drive. 
Hearing  Room,  Room  E^2103, 
Arlington.  Virginia.  The  hearing  will  be 
closed  to  the  public,  except  (a)  to  the 
parties,  and  (h)  to  those  persons  who 
have  a  right  to  participate  and  have 
requested  a  hearing  or  entered  a  notice 
of  appearance  pursuant  21  CFR  1301.34. 

Notice  of  Appearance 

Any  person  entiUed  to  participate  in 
this  hearing  pursuant  to  21  CFR 
1301.34.  and  desiring  to  do  so.  may 


participate  by  filing  a  notice  of  intention 
to  participate  in  accordance  with  21 
CFR  1301.43.  in  triplicate,  vrith  the 
Hearing  Clerk.  Office  of  Administrative 
Law  judges.  Drug  Enforcement 
Administration.  Washington,  IX;  20537. 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register.  Each 
notice  of  appearance  must  be  in  the 
form  prescribed  in  21  CFR  1316.48. 
lohnson  Matthey.  DEA  Office  of  Chief 
Counsel,  Mallinckrodt.  and  Noramco 
need  not  file  a  notice  of  intention  to 
participate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Farmer.  Hearing  Clerk.  Drug 
Enforcement  Administration. 
Washington.  EX;  20537;  Telephone  (202) 
307-8188. 

Summary  of  Commenls  and  Objections 

Mallinckmdt's  Comments 

Mallinckrodt.  a  registered  importer  of 
raw  opium  and  poppy  straw 
concentrate,  intends  to  show  that 
Johnson  Matthey  lacks  a  sufficient 
commitment  to  comply  with  DEA 
regulations:  Johnson  Matthey's 
registration  will  undermine  the  ability 
of  U.S.  importers  to  comply  with  the  80/ 
20  sourdng  rule;  Johnson  Matthey's  lack 
of  technical  expertise  regarding  the 
importation  of  narcotic  raw  materials 
(NRMsl  and  the  use  of  NRMs  during 
manufacturing  could  result  in  shortage 
of  NRMs;  Johnson  Matthey's  processing 
inefficiencies  could  lead  to  increases  in 
opium  cultivation  in  violation  of 
international  policy;  and  as  Johnson 
Matthey  has  no  intention  of  using  the 
registration,  the  potential  registration 
constitutes  an  unnecessary 
administrative  burden. 

Noramco's  Comments 

Noramco.  a  registered  importer  of 
NRMs.  intends  to  show  that  Johnson 
Matthey's  capahiUty  to  maintain 
effective  controls  required  by  an 
importer  of  NRMs  is  questionable  given 
its  past  record  in  the  area  of  controlled 
substances;  Johnson  Matthey's 
registration  is  likely  to  weaken  U.S. 
ability  to  contain  the  rapid  Increase  in 
the  price  of  ?>JRMs;  Johnson  Matthey's 
plans  for  importation  may  be 
inconsistent  with  DEA  restrictions  on 
sourcing  or  may  place  an  unfair  burden 
on  existing  suppliers;  Johnson  Matthey's 
planned  use  of  the  NRMs  will  excerbate 
a  shortage  of  NRMs;  and  Johnson 
Matthey's  planned  use  of  NRMs  may 
adversely  affect  the  industry's  total  cost 
of  production. 


Dated:  November  29. 1999. 
Ricbinl  A.  Fiano. 
Acting  Deputy  Administrator.  Drug 
Enforcement  Administration. 
IFR  Doc  9^31437  Filed  12-2-99:  8:45  ami 
SttXlNO  COOE  441(H»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  Inviting  Proposals  for  Selected 
Demonstration  Project  High-Rlsk 
Youth  and  Adults 

AGENCIES:  Employment  and  Training 
Administration.  Department  of  Labor. 
ACTION:  Notice  inviting  proposals  for 
Selected  Demonstration  Project  High- 
Risk  Youth  and  Adults. 

This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding. 
SUMMARY:  The  Workforce  Investment 
.'Vet  (WIA)  redefines  the  nature  of  youth 
and  adult  programming  efforts  within 
the  nation's  workforce  development 
system  by  focusing  on  a  systematic 
approach  that  offers  both  youth  and 
adults  a  broad  array  of  coordinated 
services.  WIA  provides  for  high  quality 
learning,  developing  leadership  skills 
among  youth,  and  preparing  both  youth 
and  adults  for  entry  into  employment, 
re-employment  (for  those  who  have  had 
prior  employment),  further  education  or 
training,  and  long-term  follow-up 
services  to  promote  employment 
retention  and  career  advancement. 

The  primary  focus  under  this 
solicitation  will  be  to  examine 
approaches  that  assure  that  "high-risk" 
youth  and  adults  are  provided  with 
quality  workforce  investment  services 
that  address  their  unique  needs  through 
the  WIA  system. 

High-risk  individuals  may  be 
described  as  those  who  have  multiple 
environmental,  social  and/or 
educational  barriers  to  becoming 
employed.  This  population  includes 
individuals  who  are  homeless, 
recovering  addicts,  those  who  generally 
reside  in  communities  of  high  poverty 
and  unemployment,  or  who  are 
involved  in  gangs  or  the  criminal  justice 
system.  In  the  Conference  Agreement  for 
the  Fiscal  Year  1999  .Appropriation  for 
Title  IV  of  ITPA.  "high-risk"  individuals 
are  those  described  as:  "including 
displaced  homemakers  and  older 
workers,  and  those  adults  or  youth  who 
are  under  the  supervision  of  the 
criminal  justice  or  penal  systems,  or 
who  are  living  in  foster  care,  homeless 
facilities,  and  public  or  assisted 
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housing.  Barriers  to  employment  faced 
by  these  individuals  include 
homelessness.  addiction  recovery, 
transportation,  criminal  records  or 
reentry  from  prison  or  other  justice- 
related  or  social  service-related 
institutions." 

High-risk  individuals  are  not  always 
aware  of  services  provided  through  the 
employment  and  training  system.  The 
work  to  be  conducted  under  this 
solicitation  seeks  to  further  improve  the 
array  of  services  authorized  by  WIA  to 
reach  and  serve  individuals  who  may 
not  otherwise  have  access  to 
information  regarding  WIA  services. 
This  solicitation  also  seeks  the 
provision  of  quality  job  training  and 
related  services  including  follow-up 
services  tailored  to  the  interests  and 
aptitudes  of  the  client  population  that 
facilitates  at-risk  youth  and  adults 
returning  from  various  institutions  to 
their  communities. 

Further,  as  WIA  emphasizes  the  need 
to  ensure  that  training  services  be 
directly  linked  to  job  opportunities  in 
their  local  area  or  may  be  linked  to  jobs 
in  another  area  to  which  the  individual 
is  willing  to  relocate,  these  grants  will 
need  to  demonstrate  that  services  under 
WIA  are  in  fact  linked  to  local 
employment  opportunities.  As  a  result, 
recipients  of  these  grants  will  be 
expected  to  build  connections  to  local 
workforce  investment  systems,  such  as 
linkages  with  Local  Workforce 
Investment  Boards  (LWlBs)/Private 
Industry  Councils  (PICs),  while 
demonstrating  approaches  that  ensure 
that  "high-risk"  youth  and  adults  are 
provided  with  quality  workforce 
development  services. 

For  the  purpose  of  this  solicitation, 
quality  workforce  investment  services 
are  defined  as  those  services  (including 
training)  that  can  provide  high  risk 
individuals  with  improved  long-term 
employability  prospects  and  increased 
earnings.  According  to  Wiiming  the 
Skills  Race  (1998).  a  report  compiled  by 
the  U.S.  Council  on  Competitiveness, 
competition  for  low-skilled  occupations 
has  escalated  as  jobs  today  increasingly 
demand  higher  skill  levels.  Thus,  any 
job  training  program  to  prepare  new 
labor  market  entrants  or  reentrants  for 
employment — even  individuals  with 
multiple  barriers  to  employment — 
should  emphasize  the  concept  of  high 
(or  advanced)  skills  training.  As  a  result, 
this  solicitation  will  also  seek  to  provide 
skills  training  for  high  risk  youth  and 
adults  in  new  and  growing  occupations 
in  information  technology  and  related 


DATES:  The  closing  date  for  receipt  of 
applications  is  February  4.  2000. 


Applications  must  be  received  by  4  p.m. 
eastern  standard  time.  No  excepdons  to 
the  mailing  and  hand-delivery 
conditions  set  forth  in  this  notice  vrill 
be  granted.  Applications  that  do  not 
meet  the  conditions  set  forth  in  this 
notice  will  not  be  considered. 
Telefacsimile  (FAX)  applications  will 
not  be  honored.  "" 

ADDRESSES:  Applications  must  be 
mailed  or  hand-delivered  to:  U.S. 

Department  of  Labor.  Employment 
and  "Training  Administration.  Division 
of  Federal  Assistance.  Attention:  Denise 
Roach.  Reference;  SGA/DFA-101:  200 
Constitution  Avenue.  NW..  Room  S- 
4203;  Washington,  DC  20210.  Your 
application  must  specify  on  the  cover 
sheet  (See  Appendix  "A")  which  project 
areas  you  are  applying  as  outlined  in 
this  solicitation.  Failure  to  clearly 
identify  this  information  on  the  cover 
sheet  may  be  grotmds  for  rendering  your 
application  non-responsive. 

Hand  Delivered  Proposals:  If 
proposals  are  hand  delivered,  they  must 
be  delivered  at  the  designated  place  by 
4  p.m..  Eastern  Time.  Februar>"  4,  2000. 
All  overnight  mail  will  be  considered  to 
be  hand  deUvered  and  must  be  received 
at  the  designated  place  by  specified 
closing  date  and  time.  Telegraphed  and/ 
or  fa.xed  proposals  will  not  be  honored. 
Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 

Late  Proposals:  A  proposal  received  at 
the  designated  office  after  the  exact  time 
specified  for  receipt  will  not  be 
considered  unless  it  is  received  before 
the  award  is  made  and  it: 

•  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g..  an  offer  submitted  in 
response  to  a  solicitation  requiring 
receipt  of  applications  by  the  20th  of  the 
month  must  be  mailed  by  the  15th); 

•  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Ser\'ice,  Post 
Office  to  addressee,  not  later  than  5  p.m. 
at  the  place  of  mailing  two  working  days 
prior  to  the  date  specified  for  the 
proposals.  The  term  "working  days" 
excludes  weekends  and  U.S.  Federal 
holidays. 

The  only  acceptable  evidence  that  an 
application  was  in  accordance  with 
these  requirements  is  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  or  affixed  on  the 
date  of  the  mailing  by  employees  of  the 
U.S.  Postal  Service. 

Withdrawal  of  Proposals:  A  grant 
application  may  be  withdrawn  by 


written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
the  awarding  of  a  grant  An  application 
may  be  withdrawn  in  person  by  the 
grant  applicant,  or  by  an  authorized 
representative  of  the  grant  applicant  if 
the  representative's  identity  Is  made 
known  and  the  representative  signs  a 
receipt  for  the  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  should  be  faxed  to  Denise 
Roach.  Grants  Management  Specialist. 
Division  of  Federal  Assistance  at  (202) 
219-8739  (this  is  not  a  toll-free 
number).  All  inquires  should  Include 
the  SGA/DFA-101  and  a  contact  name, 
fax  and  phone  number.  This  solicitation 
will  also  be  published  on  the  internet, 
on  the  Employment  and  Training 
Administration  (ETA)  Home  Page  at 
http://www.dolela.gov.  Award 
notifications  will  also  be  published  on 
die  ETA  Home  Page 
SUPPLEMENTARY  INFORMATION:  Funding 
for  these  awards  Is  authorized  under  the 
Job  Training  Partnership  Act  (JTPA), 
Tide  IV.  Pilots  and  Demonstrations 
Programs.  This  is  the  last  year  of 
funding  under  JTP,\  prior  to  the 
transition  to  the  new  programs 
authorized  bv  the  Workforce  Investment 
Act  (WIA)  of'l998.  For  diis  reason, 
grants  will  be  awarded  on  a  one  time 
only  basis,  for  a  period  of  24  months.  No 
option  years  are  Included  as  part  of  this 
solicitation.  Grantees  will  be  expected 
to  leverage  grant  funds  with  other 
resources  available  through 
supplemental  public  or  private  In-kind 
or  cash  commitments.  In  addition  to  a 
roughly  one-for-one  leveraging 
requirement  during  the  grant  period, 
grantees  will  be  expected  to  strive  to 
sustain  the  projects  beyond  the  Federal 
funding  phase  of  the  grant.  The  projects 
are  Intended  to  help  expand  the  reach 
of  the  new  workforce  investment 
system,  particularly  in  their  local 
communities,  and  therefore,  every  effort 
should  be  made  by  grantees  to 
coordinate  and  liiik  project  activities 
with  local  WIBs  esuUlshed  under  WIA. 
This  announcement  consists  of  three 
sections;  •  * 

(A)  Capacity  building  grants  to 
develop  models  for  use  by  States  and 
local  boards  on  how  to  Increase  the 
capacity  to  serve  ""high-risk" 
individuals  in  their  state  or  local  areas 

(B)  Direct  service  grants  to 
demonstrate  how  local,  state,  or  national 
organizations  can  provide  services 
specifically  targeting  the  high-risk  youth 
population  to  ensure  that  the  workforce 
development  system  provides  senices 
to  this  population  In  their  state  or  local 
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(C.)  Direct  service  grants  to 
demonstrate  how  local,  state,  or  national 
organizations  can  provide  services 
specifically  targeting  the  high-risk  adult 
population  to  ensure  that  the  workforce 
development  system  provides  services 
to  this  population  in  their  state  or  local 
area. 

**Nole:  Applicants  aro  only  allowed  to 
compete  for  one  of  the  three  sectioiu  of  this 
solicitation-  Thus,  an  applicant  can  only 
submit  a  proposal  for  either  section  A, 
section  B,  or  section  C.  Applicants  who 
subtnit  proposals  for  more  than  one  section 
under  this  solicitation  will  not  be  eligible  to 
receive  funding  under  this  SGA. 

Proposal  Submission 

Applicants  must  submit  four  (4) 
copies  of  their  proposal,  with  original 
signatures.  The  proposal  must  consist  of 
two  (2)  distinct  parts.  Part  I  and  Part  11. 

Part  1  of  the  proposal  shall  contain  the 
Standard  Form  SF  424.  "Application  for 
Federal  Assistance"  (appendix  B)  and  a 
"Budget  Information  Sheet"  (appendix 
C).  All  copies  of  the  SF  424  MUST  have 
original  signatures  of  the  legal  entity 
applying  for  grant  fimding.  Applicants 
shall  indicate  on  the  (SF)  424  the 
organization's  IRS  status,  if  applicable. 
According  to  the  Lobbying  Disclosure 
Act  of  1995,  section  18,  an  organization 
described  in  section  501  (c)  (4)  of  the 
Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not 
be  eligible  for  the  receipt  of  federal 
funds  constituting  an  award,  grant,  or 
loan. 

The  applicant's  financial  proposal 
shall  contain  Standard  Form  424, 
"Application  for  Federal  Assistance" 
(Appendix  B)  and  the  "Budget 
Information  Sheet  (Appendix  C)  for  the 
24  month  initial  grant  period.  Both  of 
these  forms  are  attached.  The  budget 
shall  include  on  a  separate  page  a 
detailed  breakout  of  each  proposed 
budget  line  item,  including  the  cost  or 
estimated  cost  for  the  outside  evaluator 
selected.  For  each  budget  line  item  that 
includes  funds  or  in-kind  contributions 
from  a  source  other  than  grant  fimds, 
identify  the  source,  the  amount,  and  any 
restrictions  that  may  apply  to  these 
funds.  The  Federal  Domestic  Assistance 
Catalogue  Number  is  17.249. 

Part  II  must  contain  a  technic:al 
proposal  that  demonstrates  the 
applicant's  capabilities  in  accordance 
with  the  Statement  of  Work  contained 
in  this  dociunent.  A  grant  application  is 
limited  to  twenty-five  (2S)  double- 
spaced,  single  side.  8.5-inch  x  11-inch 
pages  with  1-inch  margins.  Text  type 
will  be  12  points  or  larger.  Applications 
that  do  not  meet  these  requirements  will 
not  be  considered.  Each  application 
must  include  a  Timeline  outlining 


project  activities  and  an  Executive 
Summary  not  to  exceed  two  pages.  The 
Timeline  and  the  Executive  Summary 
do  not  coimt  against  the  25-page  limit. 
The  25-page  limitation  does  include 
attachments.  No  cost  data  or  reference  to 
price  should  be  included  in  the 
technical  proposal. 

All  applicants  must  include  a 
certification  prepared  within  the  last  six 
months,  attesting  to  the  adequacy  of  the 
entity's  fiscal  management  and 
accounting  systems  to  accoimt  for  and 
safeguard  Federal  funds  properly.  The 
Certification  must  be  signed  by  a 
Certified  Public  Accountant. 

Funding/Period  of  Performance 

Approximately  S9  million  «rill  be 
available  for  funding  demonstration 
projects  luder  this  solicitation.  This 
SGA  consists  of  three  distinct  sections: 
(A.)  Grants  for  capacity  building  to 
develop  models  for  serving  "high  risk" 
adults  and  youth.  (B.)  grants  for  the 
provision  of  direct  services  to  "high- 
risk"  youth  and  (C.)  grants  to  provide 
direct  services  to  "high-risk"  adults.  We 
anticipate  funding  up  to  three  (3) 
capacity  building  grants,  not  to  exceed 
S50O.0OO  per  grant  and  up  to  nine  (9) 
direct  services  grants,  not  to  exceed  SI 
million  per  grant  and  within  the  limit  of 
the  available  $9  million.  Within  the 
direct  services  component  of  this  SGA, 
we  anticipate  awarding  up  to  five  (5) 
grants  for  projects  serving  youth  and  up 
to  four  (4)  grants  for  projects  serving 
adults.  The  period  of  performance  for 
these  grants  will  be  for  24  months  from 
the  date  the  grant  is  awarded.  Because 
the  Department  views  these  grants  as 
initial  start-up  funding,  it  is  anticipated 
that  these  awards  will  be  one-time 
grants  with  no  provision  of  an  option 
year. 

Reporting  and  Evaluation 

During  the  demonstration  project,  an 
outside  evaluator  selected  by  the  grantee 
and  approved  by  DOL  will  be  required 
to  conduct  an  analysis  of  the 
implementation  of  the  project  and  to 
assess  the  processes  utilized  at  each  site. 
For  dired  service  grants  only,  the 
outside  evaluator  will  also  be  required 
to  evaluate  each  site  using  the  following 
criteria:  participant  outcome  levels  in 
terms  of  their  entry  in  employment,  job 
retention  rate,  earnings,  and  level  of 
educational  and/or  skill  attainment  from 
the  time  the  participant  entered  the 
project  until  the  completion  of  the 
demonstration.  For  both  capacity 
building  and  direct  services  grants,  each 
outside  evaluator  will  also  be 
responsible  for  the  preparation  of  a 
report  which  includes  lessons  learned 
and  best  practices  based  upon  the 


operational  experiences  of  the  particular 
project.  Grantees  will  be  required  to 
submit  quarterly  and  final  status  reports 
and  ensure  that  a  final  report  is 
reviewed  by  DOL  not  later  than  30  days 
prior  to  the  termination  date  of  the 
grant. 


Statement  of  Work  for  High-Risk  Youth 
and  Adults 

Background 

The  Conference  Agreement  for  Fiscal 
Year  1999  appropriation  for  Title  IV  of 
ITPA  set  aside  $9  million  for  a 
competition  to  "provide  training  and 
related  services  aimed  at  high-risk  youth 
and  adults."  This  set-aside  is  also 
intended  to  provide  support  for  a  wide- 
range  of  organizations,  working  in 
collaboration  with  the  WIA  system,  to 
plan  and  implement  services  that 
address  the  needs  of  "high-risk' 
populations. 

Nationally,  the  overall  unemployment 
rate  is  at  its  lowest  level  in  almost  30 
years,  but  in  the  midst  of  this  broad 
prosperity,  there  continue  to  be 
communities  that  suffer  high  levels  of 
unemployment,  poverty,  and  related 
economic  and  social  problems.  "High 
risk"  adults  and  youth  living  in  inner- 
city  and  rural  areas  of  high  poverty, 
crime,  drug  abuse,  and  school  dropout 
rates  including  communities  that  are 
isolated  (e.g.,  Appalachia.  American 
Indian  reservations  and  migrant  and 
farm  laborers)  face  considerable  barriers 
to  succeeding  in  life. 

High-risk  individuals  may  be 
described  as  those  who  have  multiple 
environmental,  social  and/or 
educational  barriers  to  becoming 
employed.  This  population  includes 
individuals  who  are  homeless, 
recovering  addicts,  those  who  generally 
reside  in  communities  of  high  poverty 
and  unemployment,  or  who  are 
involved  in  gangs  or  the  criminal  justice 
system.  In  the  Conference  Agreement  for 
the  Fiscal  Year  1999  Appropriation  for 
Title  rv  of  JTPA,  "high-risk  "  individuals 
are  those  described  as: '"  including 
displaced  homemakers  and  older 
workers,  and  those  ad\dts  or  youth  who 
are  under  the  supervision  of  the 
criminal  justice  or  penal  systems,  or 
who  are  living  in  foster  care,  homeless 
facilities,  and  public  or  assisted 
housing.  Barriers  to  employment  faced 
by  these  individuals  include 
homelessness,  addiction  recovery, 
transportation,  criminal  records  or 
reentry  from  prison  or  other  justice- 
related  or  social  service-related 
institutions."" 

When  individuals  with  midtiple 
barriers  to  employment  andVor  returning 
to  school  sought  assistance  through  the 
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local  employment  and  training  system 
under  the  '"old"  employment  and 
training,  they  easily  became  discouraged 
when  faced  with  the  often  time 
consuming  but  necessary  administrative 
tasks  that  needed  to  be  accomplished 
before  any  services  could  be  provided, 
if  the  services  were  even  available.  The 
local  employment  and  training 
programs  under  this  system  often  did 
not  work  for  these  indinduals.  As  a 
result,  many  unemployed  and/or 
disadvantaged  individuals  have  become 
clearly  at-risk  of  becoming  (or  have 
become)  permanently  lost  to  the 
legitimate  economy.  However,  the 
'"new"'  workforce  development  system 
established  under  WIA  will  include  a 
greater  focus  on  meeting  the  specific 
needs  of  individual  customers  with 
strong  accountability  requirements  to 
gauge  how  well  it  is  reaching  the  needs 
of  the  community  at  the  local  level. 

The  purpose  of  this  demonstration 
project  is  twofold.  First,  the  capacity 
building  grants  under  this  procurement 
are  to  develop  and  establish  '"models"" 
for  use  by  States  and  local  boards  on 
how  to  increase  in  their  local  area  the 
capacity  to  provide  relevant  services  to 
serve  "'high  risk"  youth  and  adults 
through  their  workforce  development 
systems.  Second,  ^direct  service  grants 
under  this  procurement  are  to 
demonstrate  how  local,  state,  or  national 
organizations  can  provide  services  to 
the  "high-risk"  individuals  to  ensure 
that  they  receive  qualit>'  workforce 
development  services  including  skills 
training  in  the  growing  technology 
fields  and  other  supports  necessary 
through  the  workforce  development 
system. 

Eligible  Applicants 

For  Capacity  Building  Grants 

Capacity  building  grants  under  this 
solicitation  will  be  limited  to  State  or 
local  public  agencies,  and  public  and 
private  non-profit  organizations 
demonstrating  an  ability  to  develop 
models  or  interventions  that  can 
provide  technical  assistance  to  other 
public  entities  to  increase  their  capacity 
to  serve  high  risk  individuals  under 
WIA.  In  situations  where  individuals  or 
organizations  may  be  unincorporated, 
prospective  bidders  should  gain  the 
endorsement  of  the  local  WIB,  local  PIC. 
or  the  chief  elected  official  regarding 
project  coordination  and  management/ 
oversight  of  Federal  grant  funds. 

To  demonstrate  the  ability  to  provide 
assistance  towards  increasing  the 
capacity  to  provide  services  to  high  risk 
youth  and  adults  in  the  workforce 
development  system,  applicants  for 
capacity  building  must  be  located  in:  (1) 


Urban  areas  with  pockets  of  high 
poverty  or  unemployment,  idle  youth 
and  adults,  gangs,  homelessness  or 
criminal  activity:  (2)  rural  areas  outside 
of  the  county  seat  with  high  levels  of 
poverty,  homelessness,  worker 
dislocation,  criminal  activity,  or  gang 
type  activity;  or  (3)  workers  in  a  migrant 
community,  or  area  with  an  American 
Indian  Reservation  where  little 
transportation  exists. 

For  Direct  Service  Grants  (Youth  and 
Adults) 

Grants  for  funds  to  provide  direct 
services  to  high  risk  youth  or  high  risk 
adults  will  be  limited  to  State  or  local 
public  agencies,  and  public  and  private 
non-profit  organizations  demonstrating 
an  ability  to  work  with  the  target 
population  for  this  solicitation,  "high- 
risk""  youth  and  adults.  In  situations 
where  individuals  or  organizations  may 
be  unincorporated,  prospective  bidders 
should  gain  the  endorsement  of  the 
local  WIB.  local  PIC.  or  the  local  elected 
official  (LEO)  regarding  project 
coordination  and  management/oversight 
of  Federal  grant  funds. 

To  show  the  ability  to  work  with 
"high-risk"  youth,  an  eligible  applicant 
for  a  direct  service  grant  must  outline 
previous  experience  working  with  high- 
risk  youth  which  may  include  providing 
residential  treatment  programs  for  youth 
involved  in  the  criminal  justice  system, 
creating  job  opportunities  for  youth  or 
are  out  of  school  and  at-risk,  etc. 

To  show  the  ability  to  work  with 
"high-risk"  adults,  an  eligible  applicant 
for  this  section  must  outline  previous 
experience  working  with  high-risk 
adults  which  may  include  providing 
workforce  development  services  that  are 
directly  linked  to  job  opportunities  in 
their  local  area,  including 
apprenticeships,  on-the-job  training 
(OJT).  and  other  work-based 
interventions,  preparing  displayed 
homeworkers  or  seniors  for  jobs  in 
information  technology,  etc. 

Profect  Summary 

Section  A:  Capacity  Building  Grants 
1.  Purpose  of  Capacit>'  Building  Grants 

ETA  anticipates  awarding 
approximately  three  (3)  capacity 
building  grants  under  this  SGA  The 
total  estimated  cost  of  each  grant  should 
not  exceed  $500,000. 

These  grants  are  to  develop  models 
for  use  by  States  and  local  boards  that 
will  provide  interventions  to  increase 
assistance  to  high  risk  individuals  who 
face  multiple  barriers  to  employment  in 
their  local  areas.  The  primary  purpose 
in  awarding  these  grants  are  to  build 
service  capacity  into  the  workforce 


investment  system  thai  will  expand  the 
range  and  quality  of  5er\nces  available  to 
prepare  more  "high  risk"  youth  and 
adults  for  "high-qualit>' "  emploNTnent; 
i.e..  employment  where  there  are  career 
development  ladders  that  enable  a 
worker  to  obtain  livable  waees 
Entities  applying  imder  this 
component  of  the  solicitation  must 
demonstrate  a  strong  focus  on 
developing  models  for  use  by  States  and 
local  boards  on  how  to  increase  the 
capacity  to  ser\'e  "high-risk"  youth  and 
adults  within  the  WIA  system. 

U.  Rating  Criteria  for  Awards/Selection 
Process  for  Capacity-Building  Grants 

A  careful  review  of  application  will 
be  made  by  a  technical  panel  who  will 
evaluate  the  applications  against  the 
criteria  listed  below.  The  panel  results 
are  advisor)'  in  nature  and  not  binding 
on  the  Grant  Officer.  The  Government 
may  elect  to  award  the  grant  with  or 
without  discussions  with  the  offeror.  In 
situations  without  discussions,  an 
award  will  be  based  on  the  offeror's 
signature  on  the  (SF)  424.  which 
constitutes  a  binding  offer.  The 
Government  also  reserves  the  right  to 
make  awards  tmder  this  section  of  the 
solicitation  in  a  manner  that  ensures 
geographical  balance.  The  Grant  Officer 
will  make  final  award  decisions  based 
upon  what  is  in  the  best  interest  of  the 
Government. 

1.  What  Are  the  Needs  in  the 
Geographic  Area  To  Be  Assisted?  (15 
Pts.) 

The  applicant  should  provide  a 
general  description  of  the  unit  of 
government  which  the  project  will 
assist.  Most  important,  the  applicant 
should  provide  the  estimated  size  of  the 
"high-risk'  population  based  on 
available  data  taken  from  the  1990 
Census,  school  records,  penal  or 
criminal  justice  system  records,  social 
services  records  of  homeless,  assisted 
housing,  or  foster  care.  The  applicant 
should  also  describe  the  local  labor 
market  and  the  types  of  jobs  that  are  in 
demand,  the  type  of  training  available 
that  address  the  demand  in  the  area  and 
other  services  available  to  the  unit  to  be 
assisted  by  their  proposed  project. 

2.  How  Will  the  Proposed  Capacity 
Building  Be  Used  To  Enhance  the 
C^pacit)'  To  Provide  Workforce 
Investment  Act  Services  for  This 
Population?  (45  Pts.) 

The  applicant  should  describe  in 
detail  how  their  assistance  will  enhance 
the  capacity  of  the  system  design 
authorized  under  the  Workforce 
Investment  Act  to  increase  the 
employment  rate  of  one  or  more  groups 
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within  tile  high-risk  population  as 
defined  in  the  Statement  of  Work.  The 
framework  for  the  proposed  capacity 
building  model  should  provide  for  (as 
applicable)  individual  needs 
assessment;  individual  service 
strategies;  preparation  for  employment; 
job  placement;  long-term  follow-up 
services;  linkages  with  the  workforce 
development  system,  human  services, 
education,  and/ or  transportation 
services.  It  is  highly  encouraged  that 
developed  models  focus  on 
interventions  that  provide  training  in 
new  and  growing  occupations  in 
technologica]  fields  including 
information  technology, 
telecommunications,  and  other  fields  in 
which  technology  skills  are  critical  parts 
of  the  jobs  emerging  in  the  regional 
labor  market.  Training  models  may  also 
include  basic  skills  and  pre- 
apprenticeship  training  (as  appropriate). 

Individual  assessment  ana  capacity 
for  strategies.  The  applicant  should 
discuss  how  they  plan  to  develop  in 
their  models  various  strategies  to 
actively  recruit  the  high-risk  population 
rather  than  waiting  for  them  to  apply.  If 
applicable,  individual  service  strategies 
should  allow  for  flexibility  in  meeting 
the  needs  of  each  individual  participant. 
Most  imporiantly  the  applicant  should 
discuss  the  length  of  time  they  will  test 
a  model  twfore  deciding  if  it  does  or 
does  not  provide  appropriate  technical 
assistance  and  implementing;  if 
necessary,  another  strategy  which  will 
then  be  tested  for  success. 

Program  elements.  The  applicant 
should  show  how  it  plans  to  enhance 
the  capacity  of  the  WIA  system  to  serve 
high-risk  youth  and  adults.  It  should 
include  innovative  strategies  of  services 
that  have  been  or  are  being  developed 
to  address  the  barriers  to  employment 
for  tills  population  and  the  flexibility  of 
services  to  meet  the  needs,  interests  and 
aptitudes  of  the  client  population  and 
facilitate  high-risk  youth  and  adults 
moving  from  dependency  to 
independent  living  in  their 
communities. 

FoUow-up  services.  As  required  by 
WIA,  the  applicant  should  discuss  in  its 
proposal  the  capacity  to  provide  for 
longer  term  follow-up  services  in  their 
models.  The  applicant  should  discuss 
longer-term  activities  that  can  be 
sustained  once  the  fimding  under  this 
solicitation  is  no  longer  available,  and 
how  these  activities  will  be  sustained. 

3.  How  Will  This  Project  Be  Managed 
To  Ensure  That  Quality  Strategies  Are 
Developed  and  Positive  Outcomes  Are 
Achieved?  (25  Pts.) 

The  applicant's  proposal  should 
address  here  the  management  structure 


of  the  project,  including  the  lead 
agency;  core  staff;  how  other  agencies 
and  service  providers  vrill  be  involved; 
and  staff  expertise.  In  particular,  the 
applicant  should  discuss  the  following 
issues  in  their  proposal: 

Core  staff.  The  project  should  have  a 
project  director  who  is  dedicated  full 
time  to  the  project  and  who  has  a 
background  in  providing  technical 
assistance  to  meet  the  needs  of  iiigh-risk 
population,  and  developing  strategies 
for  addressing  its  needs.  Core  staff 
should  also  include  individuals  who 
have  experience  with  assisting  entities 
working  with  high  risk  youth  and  adults 
and  familiarity  with  the  local 
employment  and  training  system  under 
the  Job  Training  Partnership  Act 
programs  and  changes  to  the  system 
under  the  WIA. 

Role  of  local  Workforce  Investment 
Board  and  Youth  Council.  How  engaged 
will  the  local  Board  be  in  this  project? 
Will  it  provide  both  programmatic  and/ 
or  fiduciary  oversight  of  the  project? 
Will  the  project  director  be  an  employee 
of  the  Board  or  of  some  other  lead 
agency?  Will  the  Board  or  some  other 
lead  agency  be  ultimately  responsible 
for  the  success  or  failure  of  the  project? 
Will  there  be  a  role  for  the  new  Youth 
Council  required  by  the  WIA? 

4,  Evaluation  /  Measuring  Results  (15 
Pts.) 

The  applicant  should  explain  what 
mechanisms  are  in  place  for  reporting 
progress  on  a  quarterly  basis  and  for 
capturing  and  reporting  on  the  results  of 
project  interventions.  (Quarterly  reports, 
an  annual  report  and  final  report 
summarizing  progress,  are  required  for 
projects  under  tills  SGA  )  The  apphcant 
should  describe  the  specific  evaluation 
reports  and  other  deliverables  it  plans  to 
provide  ETA  as  docujnentation  of 
progress  and  results  in  terms  of 
improved  outcomes  for  the  entity  being 
assisted. 

As  the  applicant  is  responsible  for 
hiring  an  outside  independent  evaluator 
for  their  project,  the  applicant  should 
also  discuss  how  they  23  plan  to  choose 
an  evaluator  to  conduct  a  thorough 
evaluation  of  its  demonstration  project 
and  provide  (if  known),  the  name  of  the 
organization  that  will  conduct  the 
project  evaluation  along  with  a 
description  of  that  organization's 
evaluation  capabilities  and  their 
previous  experience  in  conducting 
similar  evaluations. 


Section  B:  Direct  Services  Grants  for 
Youth 

I.  Purpose  of  Direct  Services  Grants  for 
Youth 

Youth  demonstration  direct  service 
projects  will  be  expected  to  link  with 
and  build  on  resources  available  in  the 
community,  including  human, 
educational,  workforce  development 
(through  collaboration  with  local  WIBs/ 
PICs)  and  transportation  services.  These 
projects  should  prepare  high-risk  youth 
for  high  quality  employment  utilizing 
core  and  intensive  services  under  WIA 
in  addition  to  training  services,  as 
appropriate. 

As  nigh-risk  youth  face  special 
barriers  to  employment,  they  typically 
require  support  services  such  as 
counseling,  as  well  as  training 
education  opportunities  which  may 
facilitate  their  reintroduction  into  the 
community  and  improve  their  prospects 
for  making  contributions  to  society  as 
productive  citizens.  Youth  eligible  to 
participate  in  this  demonstration  project 
range  between  the  ages  of  14  and  21. 

The  youth  direct  service 
demonstration  project  grants  must 
utilize  existing  community  resources  in 
order  to  attain  their  specific  goals, 
including  the  achievement  of  training, 
education,  and  employment  objectives; 
the  transition  of  youth  to  independent 
living  within  the  community;  and  a 
reduction  in  recidivism. 

The  service  strategies  for  "high-risk" 
youth  projects  should  focus  on 
providing  assistance  to  promote  staying 
in  school,  returning  to  school,  training 
for  a  job  in  a  "demand"  occupation, 
employment  or  providing  assistance  to 
establish  successful  independent  living. 
The  youth  projects  should  experiment 
with  various  services  and  systems, 
different  levels  and  types  of  outreach, 
flexible  but  high  quality  support 
services,  training  and  educational 
instruction,  linkages  with  other  service 
providing  institutions  including  the 
WIA  system,  and  support  for  employers 
and/or  educational  institutions  to 
address  the  needs  of  the  "high  risk" 
youth  population. 

The  following  are  some  illustrative 
concepts  for  projects  that  could  be 
awarded  under  this  subsection. 
However,  the  Department  does  not 
guarantee  funding  any  of  the  concepts 
outlined  below,  and  other  possible 
strategies  and  approaches  for  serving  at- 
rist  youth  will  be  given  full 
consideration. 

•  Concept  A — Projects  could  assist  in 
the  assimiUUon  and  adjustment  process 
into  society  of  youth  and  young  adults 
involved  with  the  criminal  justice  or 
penal  systems.  These  high-risk  youth 
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foce  special  barriers  to  employment  and 
training  and  may  require  support 
services  such  as  counseling  and 
education  opportunities  which  may 
facilitate  their  reintroduction  and 
improve  their  prospects  for  making 
contributions  to  society  as  productive 
citizens.  These  grants  could  be  for  the 
development,  refinement,  or  expansion 
of  youth  day  treatment  centers  which 
can  offer  an  alternative  to  residential 
programs  and  demonstrate  a  cost- 
effective  way  to  provide  supportive 
services  to  juveniles  without  removing 
them  from  their  communities.  These 
projects  should  utilize  existing 
community  resources  in  order  to  attain 
their  speciJSc  goals,  including  the 
achievement  of  training,  education,  and 
employment  objectives;  the  transition  of 
youth  to  independent  living  within  the 
community;  and  a  reduction  in 
recidivism. 

•  Concept  B — Projects  could  provide 
services  for  youth  who  are  transitioning 
to  independent  living  within  the 
community  from  either  foster  care, 
homeless  centers,  or  the  criminal  justice 
and  penal  systems.  These  projects 
would  be  intended  to  aid  the  adjustment 
of  participants  returning  to  their 
communities  to  enable  them  to  have  the 
necessary  supports  to  improve  their 
prospects  for  employment  and 
education  opportunities.  lob  training 
and  placement  and  other  support 
services  such  as  counseling  might  be  a 
part  of  the  services  provided.  These 
might  include  education,  training, 
employment,  social  and  health  semces, 
counseling,  mentoring,  training  in 
budgeting  resources  and  time,  making 
decisions/choices,  being  responsible, 
paying  bills  on  time,  relationships  with 
faith  based  organizations  in  the 
community,  contributing  to  the 
community  through  volunteer  work,  etc. 

•  Concept  C — Ptojects  could  address 
the  needs  of  out-of-school  and  high-risk 
youth  who  reside  in  a  community  of 
high  crime,  poverty,  and  high  levels  of 
drug  abuse.  The  community  would  have 
to  be  small,  say  less  than  10,000 
residents  as  indicated  in  the  1990 
Census.  This  project  might  be  designed 
to  increase  the  academic  achievements, 
community  services  activities, 
elimination  in  crime  and  drug  activities, 
and  increase  in  employment.  It  may  also 
include  life  skills,  job  behavior  training, 
and  proper  tutoring  and  coimseling, 
including  family  counseling  (if  needed). 
The  concept  might  establish 
partnerships  and  linkages  with  other 
youth  service  providers  of  the 
community  including  the  local  school, 
faith-based  organizations.  State,  local, 
and  other  Federally-funded  youth 
initiatives.  Referrals  might  be  made 


when  needed  to  local  health  facilities, 
drug  treatment  centers  and  similar 
organizations.  Job  training  could  relate 
to  the  available  employment  in  the  local 
labor  market  and  have  full  employer 
participation  in  the  development  of 
curriculum  and  job  opportunities  for 
participants.  This  concept  may  provide 
exposure  to  colleges,  arts,  crafts,  culture, 
sports  and  recreation,  and  other 
supportive  youth  development 
activities.  Bonds  could  also  be  made 
available  through  the  Federal  Bonding 
Program  for  youth  with  criminal 
records. 

•  Concept  D — ^Projects  could  provide 
long-term  (up  to  2  years)  training  in 
technological  fields.  The  training 
curriculum  (module)  could  be 
supported  by  several  high-tech 
industries  that  are  seeking  employees  in 
the  fields  in  which  participants  are  to  be 
trained.  The  training  could  be  provided 
to  youth  and  young  adults  who  have 
had  little  or  no  opportunity  to  be 
involved  in  this  type  of  training.  This 
program  might  develop  relationships 
with  employers  who  would  contribute 
to  this  program  through  matching  funds 
or  in-kind  by  providing  instructors, 
lecturers,  on-the-job  training 
opportunities,  and  job  shadowing 
opportunities  to  all  participants  and 
certifying  the  training  and  instructors, 
in  this  concept,  the  project  could  also 
provide  instructions  in  life  skills  and 
job  skills  behavior,  mentoring,  tutoring, 
and  other  case  management  services. 
The  success  of  this  project  might  be 
measured  by  the  number  of  hi^-tech 
industries  involved  and  the  placement 
of  the  participants  in  unsubsidized  jobs. 

Grants  awarded  under  this  section 
(both  youth  and  adult  direct  service 
grants)  may  also  focus  mote  specifically 
on  providing  training  in  Information 
Technology 

(IT)  occupations  or  training  in  other 
new  and/or  growing  occupations  in 
technological  areas  that  are  critical  parts 
of  jobs  emerging  in  the  grantees'  labor 
market.  For  youth,  a  project  focusing  on 
training  in  IT  or  other  new/growing 
occupations  awarded  under  this  grant 
should  train  no  less  that  50  participants 
who  are  either  high  school  dropouts  or 
high  school  graduates  between  the  ages 
of  18-21.  For  adults,  a  project  focusing 
on  training  in  IT  or  other  new/growing 
occupations  under  this  grant  should 
also  train  no  less  than  50  participants 
from  such  populations  as  welfare 
recipients,  low  income  seniors, 
displaced  homeworkers,  etc.  to  fill 
identified  IT  skills  shortages. 


Section  C:  Direct  Service  Grants  for 
Adults 

I.  Purpose  of  Direct  Services  Grants  for 
Aults 

Adult  demonstration  direct  service 
projects  will  be  expected  to  link  with 
and  build  on  resources  available  in  the 
community,  including  human, 
educational,  workforce  development 
(through  collaboration  with  local  WIBs/ 
PICs)  and  transportation  ser\'ices  These 
projects  should  prepare  high-risk  youth 
for  high  quality  emplovinent  utilizing 
core  and  intensive  services  under  WIA 
in  addition  to  training  services,  as 
appropriate. 

As  the  problems  faced  by 
disadvantaged  adult  Americans  and 
others  seeking  to  achieve  self- 
sufficiency  are  multi-faceted,  the 
purpose  of  the  adult  section  of  the 
demonstration  will  be  to  ensure  that 
quality  job  training  services  are 
provided  to  "high-risk"  adults  that  will 
improve  their  earnings  and  retention 
rates  in  employment  under  TiUe  I  of  the 
Workforce  hivestment  Act  (WIA). 

This  component  of  the  demonstration 
will  encompass  a  variety  of  intervention 
strategies  that  help  "hi^-risk  "  adults 
enter  employment  enabling  them  to 
advance  towards  high  quality  jobs  with 
the  level  of  earnings  necessary  to 
achieve  self-sufficiency.  Customized 
training  programs  and  on-the-job 
training  programs  may  be  important 
components  of  these  employment 
strategies.  "High  quality"  employment 
is  defined  as  jobs  in  long  term, 
sustainable  occupations  that  have  career 
development  ladders  and  will  enable  a 
worker  to  obtain  livable  wages. 

The  objective  of  grants  awarded  under 
this  section  will  bo  to  prepare  high-risk 
adults  for  "high-quality"  jobs  by 
utilizing  a  combination  of  both  core  and 
intensive  services  as  described  imder 
WIA.  These  demonstration  projects 
should  emphasize  preparing 
participants  for  entry  into  long-term, 
sustainable  occupations  where  there  are 
career  development  ladders,  not  jobs 
lacking  the  need  for  even  basic  skills. 
Thus,  the  preparation  should  focus  on 
occupational  areas  such  as  information 
technology,  health  services,  or  other 
occupations  (requiring  high  skills 
levels)  in  demand  in  their  local  labor 
market.  As  WIA  emphasizes  the  need  to 
ensure  that  training  services  be  diiecUy 
linked  to  job  opportunities  in  their  local 
area,  the  objec-tive  of  these  grants  should 
be  to  ensure  that  services  are  in  fact 
linked  to  local  employment 
opportunities.  As  a  result,  these  grants 
will  be  expected  to  build  connections  to 
local  WlBs/PICs,  while  examining 
approaches  that  demonstrate  how 
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"high-risk"  adultii  can  be  provided  with 
quality  workforce  development  services 
tailored  to  their  unique  individual 
needs. 

For  high-risk  adults,  service  strategies 
should  focus  on  increasing  these 
individuals'  employment  and  earnings 
through  work-based  learning 
interventions  such  as  on-the-job-training 
(OJT).  apprenticeships,  or  job  readiness 
training,  along  with  occupational  skills 
training  and  other  necessary  services 
based  upon  the  development  of  an 
individual  employment  plan  (which 
itself  is  an  intensive  service  under 
WIA).  Providing  "high  risk"  adults  with 
training  that  is  directly  linked  to  local 
employment  opportunities  is  important 
because  it  provides  low-skilled 
individuals  with  a  "real  world  "  context 
for  learning  'real  world  "  skills.  Each 
grant  providing  a  direct  service  to  adults 
will  provide  an  opportunity  to  examine 
how  different  combinations  of  services 
can  best  help  prepare  "high-risk" 
individuals  to  obtain  high-quality" 
eim>loyment. 

Grants  awarded  under  this  section 
(both  youth  and  adult  direct  service 
grants)  may  also  focus  more  specifically 
on  providing  training  in  Information 
Technology  (IT)  occupations  or  training 
in  other  new  and/or  growing 
occupations  in  technological  areas  that 
are  critical  parts  of  jobs  emerging  in  the 
grantees'  labor  market.  For  youth,  a 
projec-t  focusing  on  training  in  IT  or 
other  new/growing  occupations 
awarded  under  this  grant  should  train 
no  less  that  50  participants  who  are 
either  high  school  dropouts  or  high 
school  graduates  between  the  ages  of 
18-21,  For  adults,  a  project  focusing  on 
training  in  IT  or  other  new/growing 
occupations  under  this  giant  should 
also  train  no  less  than  50  participants 
from  such  populations  as  welfare 
recipients,  low  income  seniors, 
displaced  homeworkers,  etc.  to  fill 
identified  IT  skills  shortages. 

n.  Rating  Criteria  for  Awards/Selection 
Process  for  Direct  Service  Grants  (Youth 
and  Adults) 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
applications  against  the  criteria  listed 
below.  The  panel  resiUts  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer.  The  Government  may  elect  to 
award  grants  with  or  without 
discussions  with  the  offerors.  In 
situations  without  discussions,  an 
award  will  be  based  on  the  offeror's 
signature  on  the  Standard  Form  (SF) 
424.  which  constitutes  a  binding  offer. 
The  Government  reserves  the  right  to 
make  awards  under  this  section  of  the 


solicitation  to  ensure  geographical 
balance.  The  Grant  Officer  will  make 
final  award  decisions  based  upon  what 
is  in  the  best  interests  of  the 
Government. 

1.  Statement  of  Need  (10  Pts.) 

The  applicant  should  include  a  brief 
overview  that  documents  the  need  for 
such  a  project  and  justifies  the  approach 
to  be  taken,  including  empirical 
evidence  and  appropriate  anecdotal 
experience.  The  applicant  should 
present  the  goals  of  the  project  and 
related  objectives,  and  how  these  are  to 
be  achieved  through  the  proposed 
project.  Are  the  goals  and  objectives 
presented  observable  and  measurable, 
and  do  they  reflect  the  intended 
purpose  of  the  project? 

Finally,  the  applicant  should  clearly 
define  the  population  to  be  served  in 
terms  of  its  characteristics,  including 
the  age  and  number  of  participants  to  be 
sen'ed.  The  applicant  should  explain 
how  the  population  is  representative  of 
the  target  poptilation  identified  in  this 
SGA.  Further,  the  applicant  should 
detail  how  the  target  population  will 
benefit  from  the  services  they  plan  to 
provide  under  this  demonstration. 

2.  Service  Delivery  Approach  (40  Pts.) 
The  applicant  should  discuss  their 

overall  approach  to  the  delivery  of 
workforce  investment  services  to  the 
population  to  be  served  specified  in  the 
Statement  of  Need.  The  applicant 
should  demonstrate  how  they  plan  to 
partner  with  WIBs/PICs  in  ensuring  that 
the  training  provided  will  be  for  jobs 
available  in  their  local  area.  Thus,  there 
should  be  a  discussion  of  how  the 
applicant  plans  to  ensure  that  training 
provided  will  be  for  jobs  that  are  in 
demand  in  the  local  labor  market.  The 
applicant  should  outline  how  it  will 
obtain  information  on  job  opportiuiities 
in  the  local  labor  market  area.  The 
applicant  should  devise  a  strategy  to 
make  sure  the  training  will  target 
occupations  which  need  to  be  filled  by 
local  area  employers. 

The  objective  of  direct  service  grants 
is  to  prepare  "high-risk"  youth  and 
adults  for  high-quality  jobs.  Thus,  the 
applicant  should  emphasize  preparing 
participants  for  entry  into  occupations 
where  there  are  career  development 
ladders,  not  low-skilled,  short-term  jobs 
{e.g.  dishwashers,  hamburger  cooks, 
etc).  They  should  discuss  in  which 
high-quality  occupational  areas  (such  as 
the  growing  information  technology  or 
health  care  fields)  they  plan  to  train 
their  program  participants,  and  how  the 
training  they  provide  will  prepare 
participants  for  jobs  in  these 
occupations. 


Individual  assessment  and  services 
strategies.  The  applicant's  proposal 
should  discuss  how  they  will  use 
various  strategies  to  actively  assess 
"high-risk"  individuals  and  develop 
service  strategies  for  each  individual. 
Individual  service  strategies  should 
allow  for  flexibility  in  meeting  the 
needs  of  each  project  participant. 

Program  elements.  'The  applicant 
should  utilize  innovative  strategies  to 
address  the  barriers  to  employment  for 
this  population  and  demonstrate  the 
flexibility  of  services  to  meet  the  needs, 
interests  and  aptitudes  of  the  population 
specified  in  the  Statement  of  Need,  and 
facilitate  high-risk  youth  and  adults 
moving  from  dependency  to 
independent  living  in  their 
communities.  In  addition,  the  applicant 
should  spell  out  what  exact  services 
they  plan  to  utilize  that  will  help 
prepare  "high-risk"  youth  and  adults  for 
"high  quality"  employment  over  the 
long  nm.  The  applicant  shoiUd  discuss 
specific  training  activities  built  into 
their  program  including  OJT  or  other 
work-based  training  and  classroom 
training  that  will  be  established  for 
program  participants. 

Follow-up  services.  As  required  by  the 
WIA,  longer-term  follow-up  services 
must  be  provided  to  the  participants 
with  projects  funded  under  this  SGA. 
The  applicant  should  discuss  what 
services  will  be  provided  to  participants 
during  the  follow-up  period,  and  how 
long  the  follow-up  period  will  typically 
be.  In  the  proposal,  the  applicant  should 
describe  complementary  strategies  for 
long-term  follow-up  activities.  Such  a 
strategy  may  include  "soft-skills" 
training,  i.e..  job  behavior  and  life-skills 
training,  conflict  resolution,  parenting 
classes,  exposure  to  post-secondary 
education  opportunities,  service 
learning  projects  including  peer 
mentoring  and  tutoring,  organizational 
and  teamwork  training,  training  in 
decision-making  including  determining 
priorities,  citizenship  training, 
budgeting  of  resources,  and  regular 
contact  with  participants'  employers, 
including  assistance  in  addressing 
work-related  peer  support  groups. 

Other  Considerations.  If  applicable, 
the  appUcant's  proposal  should  also 
discuss  linkages  to  vocational  training 
available  in  a  range  of  occupations  that 
are  in  demand  locally.  The  applicant's 
proposal  should  discuss  occupations  for 
which  they  plan  to  develop  new 
training  opportunities;  also  the  reasons 
why  they  selected  these  occupations, 
and  how  employers  will  be  involved  in 
designing  the  training  to  meet  their 
needs  and  in  providing  on-the-job 
training  and  job  opportunities  for 
project  participants.  Finally,  the 
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applicant  should  discuss  using  bonding 
when  needed  and  how  bonding  will  be 
integrated  into  the  overall  ser\'ice 
strategy.  If  the  applicant  plans  to  use  the 
Federal  Bonding  Program  to  assist  in 
placing  participants  in  private  sector 
jobs,  the  applicant  should  discuss  how 
they  will  integrate  bonding  into  their 
program  strategy. 

3.  Linkages  With  Key  Actors  and 
Sustainability  (20  Pts.) 

The  applicant  should  explain  whether 
or  not  they  have  experience  working 
with  any  component  of  their  local 
workforce  development  system, 
including  One  Stops  and/or  WlBs/PICs. 
If  so.  they  should  explain  the  extent  of 
the  linkages  and  whether  this 
relationship  is  expected  to  be 
strengthened  under  this  grant. 

The  applicant  should  discuss  here 
how  they  will  use  Workforce  Investment 
Act  adult  and  youth  formula  funds  to 
complement  these  grant  funds, 
including,  as  appropriate,  establishing 
satellite  one-stop  centers  which  will 
make  services  more  accessible  to  "high- 
risk"  youth  and  adults.  The  applicant 
should  discuss  the  roles  of  the  following 
organizations  as  appropriate  for  youth 
or  adult  projects:  "The  juvenile  or  adult 
judiciary  systems,  parole  officers,  police 
departments,  courts,  social  service 
agencies,  health  service  agencies,  local 
foimdations,  Boys  and  Girls  Clubs. 
■VTVCAs  and  WMCAs,  faith-based 
organizations,  community  development 
corporations,  and  State  and  locally 
fimded  programs  and  educational 
agencies.  The  applicant  should  also 
show  any  linkages  with  other  agencies 
that  serve  "high-risk  "  youth  and  adults 
that  are  community-based,  (e.g.  U.S. 
Department  of  Housing  and  Urban 
Development  programs)  and  local 
transportation  initiatives. 

In  addition,  the  applicant  should 
explain  how  they  will  leverage  and 
align  with  other  funds  or  other 
resources  that  will  contribute  to 


building  the  foundation  for  permanent 
partnerships  to  continue  providing 
services  to  ""high-risk"  adults  or  youth 
(respectively)  after  funding  for  this  grant 
expires. 

4.  Institutional  and  Staff  Capacity  (15 
Pts.) 

The  applicant  should  thoroughly 
describe  the  proposed  management 
structure  of  the  project,  including  the 
lead  agency,  core  staff,  and  the 
experience  of  the  lead  agency  and  core 
staff  in  working  with  the  target 
population  for  that  project.  "They  should 
also  demonstrate  their  ability  to  provide 
quality  job  training  to  ""high-risk"'  youth 
and  adults,  showing  clearly  the 
capability  to  work  with  individuals  who 
have  multiple  environmental,  social, 
and/or  educational  barriers  to 
employment. 

Core  staff.  The  project  should  have  a 
project  director  who  is  dedicated  full- 
time  to  the  project,  and  who  has 
experience  in  serv'ing  the  needs  of  the 
high-risk  population,  and  developing 
strategies  for  addressing  their  needs. 
Core  staff  for  the  project  should  also 
include  individuals  who  have 
experience  working  with  the  eligible 
youth  and/or  adult  population  and  the 
local  employment  and  training  system 
under  the  Job  Training  Partnership  Act 
programs  which  preceded  the  WIA. 

Staff  development  activities.  The 
applicant  should  discuss  how  they  will 
provide  initial  training  and  offer 
development  opportunities  to  staff  who 
will  provide  the  services  to  project 
participants.  They  should  describe  the 
iimovative  strategies,  that  will  be  used 
in  the  project,  including  educational 
opportunities  at  local  community 
colleges,  on-the-job  training,  seminars, 
workshops,  etc. 

Service  Delivery  Experience.  The 
applicant  should  discuss  if  they 
currently  are  using  or  have  used 
interventions  that  address  one  or  more 
barriers  that  help  "high-risk" 


individuals  transition  into  jobs,  and 
what  significant  improvements  to  these 
interventions  will  be  made  under  this 
grant  opportunity.  The  applicant  should 
also  discuss  if  they  have  any  past 
experience  in  training  individuals  for 
high-quality  jobs  [e.g.,  occupations  such 
as  health  care,  information  technology 
(IT)  s[>ecialities). 

5.  Evaluation/Measuring  Results  (15 ' 
Pts.) 

The  applicant  should  explain  what 
mechanisms  are  in  place  for  reporting 
progress  on  a  quarterly  basis  and  for 
capturing  and  reporting  on  the  results  of 
project  interventions.  (Quarterly  reports, 
an  aimual  report  and  final  report 
summarizing  progress  are  required  for 
projects  funded  under  this  SGA). 

As  the  applicant  is  responsible  for 
hiring  an  outside  independent 
evaluator,  the  applicant  should  also 
discuss  how  it  plans  to  choose  an 
evaluator  to  conduct  a  thorough 
evaluation  of  its  demonstration  project 
and  (if  known),  provide  the  name  of  the 
organization  that  will  conduct  the 
project  evaluation  along  with  a 
description  of  that  organization's 
evaluation  capabilities  and  their 
previous  experience  in  conducting 
similar  evaluations.  The  applicant 
should  describe  the  specific  evaluation 
reports  and  other  deliverables  it  plans  to 
provide  ETA  as  documentation  of  the 
demonstration's  progress  and  results  in 
terms  of  improved  outcomes  for 
demonstration  participants. 

Signed  in  Washington,  DC,  this  30th  day  of 
November.  1999. 
Laura  Cesario, 

Grant  Officer. 

4Ap'jendix  "A  "  Cover  Sheet 
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COVER    S  H  E  E 

Application  for  funding  under  SGA/DFA  -101 
"Higfi-Risl<  Youtli  and  Adults" 


Name  of  Applicant: _ 
Contact  Person:_ 
Phone  Number: 


SECTION:  (MUST  CHECK  ONE) 

Section  A  -  Capacity  Building  Grants 

Section  B  -  Direct  Sen/ices  Grants  for  Youtti 

Section  C  -  Direct  Sen/ices  Grants  for  Adults 
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APPENDIX  B 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Appraral  No.  t}4S-«M3 


1.  DATCsumrmD 


i.  DATE  RCCCIVED  tV  STATS 


4.  DATXIECXIVBO  BY  remUL  AGENCY 


S.  AmJCANT  IMFOMIATKK 


AMna  (ih*  dIT,  M^.  Sm  Mtf  dp  <»M: 


i.  mnjan*  wBfnncn-nattwhasxiMmk 


nn-nnnnnnn 


7.  TYPE  or  AmJCANT.  (MMT  q 


. .    D 


I.  TYK  or  AmJCATION; 


B.  CmMt 

C.  Mm 

D.  Tm 


I    atmtCi^ii^itmam 


K    la^TV*a 


DD 


.  liBiMi  Awrt  1.  I 


9.  NAME  or  reDEKAL  AGHtCV: 


M.  CATALOG  or  PEDEKALDCNMESTIC  ASSISTANCE  NIMBEK: 

nn-nnn 


.  i)acmvTivETnuorAmx:Airrsp«onKrn 


12.  ABBAS  APrBCnS  >V  HUUECT  (cttte, « 


14.  CONGKESSIONAL  DBTWCTS  OT: 


IS.  ESTIMATED  FUNDING: 


li.  B  AITUCAnON  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDEK  U372  PKOCXSST 


b.  NO.  a  PBOGBAM  B  NOT  COVEBED  BY  E.O.  U3n 

a  OB  PBOCBAM  HAS  NOT  BEEN  WIMCTBD  BY  STAIV  FOB  BCVOEW 


17.   B  THE  APrUCAWT  DELmOUENT  ON  ANY 


It.  TO  THE  HST  Or  UY  »<OWLSDGE  AND  BCUET.  ALL  DATA  IN  IHB  AffUCATION/rREAmJCATION  ABE  TBUE  AWDCOBBECT.  THE  DOCIMDCTIIAS  HIN  Din.Y 
AUTBOBIZED  BY  THE  COVEBNWC  BODY  Or  THE  AmJCAr<T  AND  THE  APTLiCANT  WILL  COMFLY  WfTH  THE  ATTACHED  ASSUBAWCIS  IF  THE  ASSgTAWCE  B  AWABBB 


B.  Tyw^HmmmlAMhtnatifMvuMmamUt 


wfA^ttiihiiBiiriii  until 


FwTiiw  IW—  tim  UwMi 


Pi'BP*i<  fer  OMB  Ck<^  K-M 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to 
review  the  applicant's  submission. 


Item:  Entry: 

1.  Self-explanatory. 


2. 


10. 


Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
applicable). 

Slate  use  only  (if  applicable) 

If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  number  of  the  peison  to  contact  oo 
matters  related  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 

Check  appropriate  box  and  enter  appropriate  lettei(s)  in 
the  space(s)  provided. 

-  '^ew"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project      with 
a  projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which  assistance 
is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project. 


Item;  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project 

1 5.  Amount  requested  or  to  be  contributed  during  the  first 
fimding/budget  period  by  each  contributor.  Value  of 
in-kind  contributions  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  resuh  in  a  dollar 
change  to  an  existing  award,  indicate  oniv  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet 
For  multiple  program  fimding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  1 23  72  to 
determ  ine  whether  the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 
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APPENDIX  C 

PART  II  -  BUDGET  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 

(A) 


(B) 


(Q 


I.  Personnel 

S 

s 

s 

2.  Fringe  Benefits  (Rate%) 

3.  Travel 

4.  Equipment 

5.  Supplies 

6.  Contractual 

7.  Other 

8.  Total,  Direct  Cost 
(Lines  1  through  7) 

9.  Indirect  Cost  (Rate%) 

10.  Training  Cost/Stipends 

11.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

s 

s 

s 

SECTIONS  -  Cost  Sharing/ Match  Summary  (if  appropriate) 


(A) 

(B) 

(Q 

1.  Cash  Contribution 

$ 

2.  In-Kind  Contribution 

3.  TOTAL  Cost  Sharing  /  Match 
(Rate    %) 

NOTE:  Use  Coluim  A  to  ncord  funds  requested  for  the  imitial  period  of  performance  (Le.  12  months,  It  months,  etc};  Column 
Bio  recordchiutgestoColumn  A  (Le.  requests  foraddUJonalfunds  or  line  Uemchanges;nndColumnCto  record  IketoUls 

(A  plus  B). 
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INSTRUCTIONS  FOR  PART  II  -  BUDGET  INFORM  A  TION 

SECTION  A  •  Budget  Summary  by  Categories 

I. 


5. 
6. 

7. 
8. 
9. 


Personnel:  Show  salaries  to  be  paid  for  project  personnel  which  you  are  required  to  provide  with  W2 
forms. 

Fringe  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits. 

Travel:  Indicate  the  amount  requested  for  staff  travel  Include  funds  to  cover  at  least  one  tr'^  to 
Washington,  DC  for  project  director  or  designee. 

Equipment:  Indicate  the  cost  of  non-expendable  personal  property  that  has  a  useful  life  of  more  than 
one  year  with  a  per  unit  cost  of  $5,000  or  more.  Abo  include  a  detailed  description  of  equipment  to  be 
purchased  including  price  information. 

Supplies:  Include  the  cost  of  consumable  supplies  and  materials  to  be  used  during  the  project  period. 

Contractual:  Show  the  amount  to  be  used  for  (1)  procurement  contracts  (except  those  which  belong 
on  other  lines  such  as  supplies  and  equipment);  and  (2)  sub-contracts/grants. 

Other:  Indicate  all  direct  costs  not  clearly  covered  by  lines  I  through  6  above,  including  consultants. 
Total.  Direct  Costs:  Add  lines  1  through  7. 

Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs.  Please  incliute  a  copy  of  your  negotiated 
Indirect  Cost  Agreement 


10.        Training  /Stipend  Cost:  (If  allowable) 

II-       Total  Federal  funds  Requested:  Show  total  of  lines  8  through  10. 

SECTION  B  -  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when  there  is  a  cost  sharing/matching 
requirement  Also  include  percentage  oftotal  project  cost  and  indicate  source  of  cost  sharing/matching 
funds,  Le.  other  Federal  source  or  other  Non-Federal  source. 


NOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


IFR  Doc.  99-31358  Filed  12-2-99;  8:45  am] 
8IUJN6  CODE  W10-30-C 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  L,abor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  twnefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 . 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procediu-e  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  frx)m 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earUer.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubUshed  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entiUed 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  lie  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington.  DC.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entiUed  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
pubUcation  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None 

Volume  U 

District  of  Columbia 

DC990001  (Mar.  12.  1999) 

DC990003  (Mar.  12.  1999) 
Maryland 

MD990001  (Mar  12.  1999) 

MD990002  (Mar.  12,  1999) 

MD990015  (Mar.  12.  1999) 

MD990021  (Mar.  12.  1999) 

MD990023  (Mar.  12.  1999) 

MD990026  (Mar.  12.  1999) 

MD990031  (Mar  12.  1999) 

MD990034  (Mar.  12.  1999) 

MD990036  (Mar.  12.  1999) 

MD990037  (Mar.  12.  1999) 

MD990042  (Mar.  12.  1999) 

MD99004S  (Mar.  12. 1999) 

MD990048  (Mar.  12.  1999) 

MD99O055  (Mar.  12.  1999) 

MD990056  (Mar.  12.  1999) 

MD990057  (Mar.  12.  1999) 

MD990058  (Mar  12.  1999) 
Pennsvlvania 


(Mar.  12.  1999) 


(Mar.  12, 
(Mar  12, 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12, 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


PA990004 
Virginia 
VA990006 
VA990018 
VA990022 
VA990025 
VA990035 
VA990039 
VA990048 
VA990050 
VA990055 
VA990058 
VA990069 
VA990078 
VA990079 
VA990084 
VA9900B5 
VA990092 
VA990099 

Volume  m 

None 

Volume  IV 

None 

Volume  V 

Ari^ansas 
AR99C1001  (Mar.  12. 
AR990G08  (Mar.  12. 
.\R990023  (Mar.  12, 

Missouri 

MO990001  (Mar  12, 
MO99Q0a2  (Mar.  12. 
MO990006  (Mar.  12 
MO990007  (Mar.  12 
MC)990009  (Mar.  12 
MC)990011  (Mar.  12. 
MO990013  (Mar.  12. 
MO990014  (Mar.  12 
MO990015  (Mar.  12 
MO990016  (Mar.  12 
MO990a42  (Mar.  12 
MO990043  (Mar.  12 
MO990046  (Mar  12 
MO990048  (Mar  12 
MO99004'9  (Mar.  12 
MO990050(Mar  12 
MO990052  (Mar.  12 
MO990056  (Mar.  12 
MO990057  (Mar.  12 
MC)990058  (Mar.  12 
MO9g0062  (Mar.  12 
MO990064  (Mar.  12 
MO990065  (Mar.  12 
MO99a067  (Mar.  12 
MC)990a68  (Mar.  12 
MO99007a  (Mar.  12 
MO990072  (Mar.  12 

Volume  VI 
NONE 
Volume  Vtt 
California 

CA9g0001  (Mar.  12.  1999) 
California 

CA9g0002  (Mar.  12.  1999) 
California 

CA990009  (Mar.  12.  1999) 
California 

CA990028  (Mar.  12.  1999) 
California 

CA990029  (Mar.  12.  1999) 
California 

CA990030  (Mar.  12.  1999) 
California 


1999) 
19991 
1999) 

1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
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CA990031  (Mar.  12.  1999) 
California 

CA990O32  (Mar.  12.  1999) 
California 

CA990033  (Mar.  12.  1999) 
California 

CA9g0035  (Mar.  12. 1999) 
California 

CA990036  (Mar.  12,  1999) 
California 

CA990O37  (Mar.  12.  1999) 
California 

CA990038  (Mar  12.  1999) 
California 

CA990039  (Mar.  12, 1999) 
California 

CA990040  (Mar.  12,  1999) 
California 

CA990041  (Mar   12.  1999) 

General  Wage  Determinalioo 
Publicatian 

CJeneral  wage  delerminalions  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  at)ove.  may  t>e 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  to  each  of  the  SO 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  Across 
the  Country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  system  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
8GO-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  siu^  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January'  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers.    * 

Signed  at  Wa-sliington.  D.C.  this  24lli  day 
of  November  1999. 
Margaret  |.  Washingloii, 

Acting  Chief.  Branch  of  Construction  Wage 

Dtiterminations. 

IFR  Doc.  99-31052  Filad  12-2-99:  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-148)1 

Notice  of  Ag«ncy  Report  Forms  Under 
OMB  Review 

SUMMARY:  The  National  Aeronautics  and 
Space  .Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3506(c)(2)(A)).  This  information  is  used 
to  determine  whether  the  requested 
license  should  be  granted. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  February  1 ,  2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Karl  Beisel,  Code  HC, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
All  comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  NASA's  request  for  OMB  approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson.  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports: 

Title:  Security  Requirements  for 
Unclassified  Information  Technology 
Resources. 

OMB  Number  2700. 

Type  of  Review:  New. 

Need  and  Uses:  NASA  must  safeguard 
its  unclassified  Information  Technology 
hardware,  software  and  data.  The  clause 
requires  NASA  contractors  and 
subcontractors  to  comply  with  NASA  IT 
security  directives  and  guides. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  200. 
Responses  Per  Respondent:  2. 
Annual  Responses:  400. 
Hours  Per  Request:  470  hrs. 
Annual  Burden  Hours:  188,000. 
Frequency  of  Report:  Semi-annually. 
David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 
the  Administrator. 

IFR  Dot.  99-31319  Filed  12-2-99;  8:45  ami 
BILUNG  COOC  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules  for  Electronic 
Copies  Previously  Covered  by  General 
Records  Sctiedule  20:  Availability  and 
Request  tor  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NAI^\, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal. 

This  request  for  comments  pertains 
solely  to  schedules  for  electronic  copies 
of  records  created  using  word 
processing  and  electronic  mail  where 
the  recordkeeping  copies  are  already 
scheduled.  (Electronic  copies  are 
records  created  using  word  processing 
or  electronic  mail  software  that  remain 
in  storage  on  the  computer  system  after 
the  recordkeeping  copies  are  produced.) 

These  records  were  previously 
approved  for  disposal  under  General 
Records  Schedule  20.  Items  13  and  14. 
Pursuant  to  NARA  Bulletin  99-04, 
agencies  must  submit  schedules  for  the 
electronic  copies  associated  with 
program  records  and  administrative 
records  not  covered  by  the  General 
Records  Schedules.  NARA  invites 
public  comments  on  such  records 
schedules,  as  required  bv  44  U.S.C. 
3303a(a).  To  facilitate  review  of  these 
schedules,  their  availability  for 
comment  is  announced  in  Federal 
Register  notices  separate  from  those 
used  for  other  records  disposition 
schedules. 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  fanuary 
18.  2000.  On  request.  NARA  will  send 
a  copy  of  the  schediUe.  NARA  staff 
usually  prepare  appraisal 
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memorandums  concerning  a  proposed 
schedule.  These,  too,  may  be  requested. 
Requesters  will  be  given  30  days  to 
submit  comments. 

Some  schedules  submitted  in 
accordance  with  NARA  Bulletin  99-04 
group  records  by  program,  function,  or 
organizational  element.  These  schedules 
do  not  include  descriptions  at  the  file 
series  level,  but,  instead,  provide 
citations  to  previously  approved 
schedules  or  agency  rerords  disposition 
manuals  (see  SUPPLEMENTARY 
iNFORtMTlON  Section  of  this  notice).  To 
facilitate  review  of  such  disposition 
requests,  previously  approved  schedules 
or  manuals  that  are  cited  may  be 
requested  in  addition  to  schedules  for 
the  electronic  copies.  NARA  will 
provide  the  first  100  pages  at  no  cost. 
NARA  may  charge  S.20  per  page  for 
additional  copies.  These  materials  also 
may  be  examined  at  no  cost  at  the 
National  Archives  at  College  Park  (8601 
Adelphi  Road.  College  Park,  MD). 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records. mgt@  arch2.nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  and/or  copies  of 
previously  approved  schedules  or 
manuals  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen.  Director.  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records. mgt®arch2. nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 


Routine  administrative  records  common 
to  most  agencies  are  approved  for 
disposal  in  the  General  Records 
Schedules  (GRS).  which  are  disposition 
schedules  issued  by  NARA  that  apply 
Government-wide. 

In  the  past.  NARA  approved  the 
disposal  of  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  via  General  Records 
Schedule  20.  Items  13  (word  processing 
documents)  and  14  (electronic  mail). 
However,  NARA  has  determined  that  a 
different  approach  to  the  disposition  of 
electronic  copies  is  needed.  In  1998,  the 
Archivist  of  the  United  States 
established  an  interagency  Electronic 
Records  Work  Group  to  address  this 
issue  and  pursuant  to  its 
recommendations,  decided  that  agencies 
must  submit  schedules  for  the  electronic 
copies  of  program  records  and 
administrative  records  not  covered  by 
the  GRS.  On  March  25, 1999,  the 
Archivist  issued  NARA  Bulletin  99-04, 
which  tells  agencies  what  they  must  do 
to  schedule  electronic  copies  associated 
with  previously  scheduled  program 
records  and  certain  administrative 
records  that  were  previouslv  scheduled 
under  GRS  20,  Items  13  and  14. 

Schedules  submitted  in  accordance 
with  NARA  Bulletin  99-04  only  cover 
the  electronic  copies  associated  with 
previously  scheduled  series.  Agencies 
that  wish  to  schedule  hitherto 
unscheduled  series  must  submit 
separate  SF  115s  that  cover  both 
recordkeeping  copies  and  electronic 
copies  used  to  create  them. 

In  developing  SF  115s  for  the 
electronic  copies  of  .scheduled  records, 
agencies  may  use  either  of  two 
scheduling  models.  They  may  add  an 
appropriate  disposition  for  the 
electronic  copies  formerly  covered  by 
GRS  20,  Items  13  and  14,  to  every  item 
in  their  manuals  or  records  schedules 
where  the  recordkeeping  copy  has  been 
created  with  a  word  processing  or 
electronic  mail  application.  This 
approach  is  described  as  Model  1  in 
Bulletin  99-04.  Alternatively,  agencies 
may  group  records  by  program, 
function,  or  organizational  component 
and  propose  disposition  instructions  for 
the  electronic  copies  associated  with 
each  grouping.  This  approach  is 
described  as  Model  2  in  the  Bulletin. 
Schedules  that  follow  Model  2  do  not 
describe  records  at  the  series  level. 

For  each  schedule  covered  by  this 
notice  the  following  information  is 
provided:  name  of  the  Federal  agency 
and  any  subdivisions  requesting 
disposition  authority;  the  organizational 
unit(s)  accumulating  the  records  or  a 
statement  that  the  schedule  has  agency- 
wide  applicability  in  the  case  of 


schedules  that  cover  records  that  may  be 
accumulated  throughout  an  agency;  the 
control  number  assigned  to  each 
schedule;  the  total  number  of  schedule 
items;  the  number  of  temporary  items 
(the  record  series  proposed  for 
destruction):  a  brief  description  of  the 
temporary  electronic  copies;  and 
citations  to  previously  approved  SF 
115s  or  printed  disposition  manuals  that 
scheduled  the  recordkeeping  copies 
associated  with  the  electronic  copies 
covered  by  the  pending  schedule.  If  a 
cited  manual  or  schedule  is  available 
from  the  C^vemment  Printing  Office  or 
has  been  posted  to  a  publicly  available 
Web  site,  this  too  is  noted 

Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1 .  Department  of  Commerce.  National 
Institute  of  Standards  and  Technology 
(N9-167-00-01.  2  items.  2  temporary 
items).  Electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  that  are  associated  vnth 
temporary  records  included  in  the  NIST 
comprehensive  schedule.  Also  included 
are  electronic  copies  associated  with 
temporary  records  included  in 
schedules  that  pertain  to  the  Malcolm 
Baldridge  National  Quality  Award 
Program,  Demonstration  Project  Payout 
Files,  the  Manufacturing  Extension 
Partnership  Program,  and  the  National 
Voluntary-  Laboratory  Accreditation 
Program.  Electronic  copies  are 
associated  with  such  file  series  as  award 
applications,  applicant  files,  score 
books,  examiners'  files,  duplicate  copies 
of  publications,  unpublished 
manuscripts,  working  papers  and 
background  materials  accumulated  in 
preparing  administrative  issuances, 
reading  files,  administrative 
correspondence  maintained  at  the 
division  level  or  lower,  test  fee  records, 
test  folders.  lemporar>'  research 
notebooks,  technical  standards  and 
specification  reference  files,  patent 
records,  accreditation  case  files,  and 
laboratory  status  records.  This  schedule 
follows  Model  2  as  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  Recordkeeping  copies  of 
these  files  are  included  in  Disposition 
Job  Nos.  Nl-167-92-1.  Nl-167-92-2, 
Nl-167-97-1,  Nl-167-98-1.  and  Nl- 
167-98-3. 

2.  Department  of  Commerce,  National 
Institute  of  Standards  and  Technolog>' 
(N9-167-0O-02, 1  item,  1  temporary 
item).  Electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  that  are  associated  with 
permanent  records  included  in  the  NIST 
comprehensive  schedule.  Also  included 
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are  electronic  copies  associated  with 
permanent  records  included  in 
schedules  that  pertain  to  the  Malcolm 
Baldridge  National  Quality  Award 
Program.  Demonstration  Project  Payout 
Files,  the  Manufacturing  Extension 
Partnership  Program,  and  the  National 
Voluntary  Laboratory  Accreditation 
Program.  Electronic  copies  are 
associated  with  such  file  series  as 
annual  reports  to  overseers,  reports  to 
Congress,  official  sets  of  publications, 
official  sets  of  administrative  issuances, 
audiovisual  records,  administrative 
correspondence  maintained  at  the 
operating  unit  level,  minutes  of 
committees  and  conferences,  director's 
subject  files,  selected  project  case  files, 
selected  research  notebooks,  and 
records  relating  to  Advanced 
Technology  Program  Cooperative 
Agreements.  This  schedule  follows 
Model  2  as  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  Recordkeeping  copies  of 
these  files  are  included  in  Disposition 
JobNos.  Nl-167-92-1.  Nl-167-92-2, 
Nl-167-97-1,  Nl-167-98-1,  and  Nl- 
167-98-3. 

3.  Department  of  Health  and  Human 
Services,  National  Institutes  of  Health 
(N9-443-00-01 .  27  items.  27  temporary 
items).  Electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  that  relate  to  agency 
operations  and  administrative 
management.  Included  are  electronic 
copies  of  records  pertaining  to  such 
subjects  as  legislation,  policy 
formulation,  program  planning,  the 
organization  and  functions  of  agency 
components,  delegations  of  authority, 
committee  management,  inventions  and 
patents,  health  and  safety  matters, 
personnel  management,  grants  and 
awards,  and  research  contracts.  This 
schedule  follows  Model  2  as  described 
in  the  SUPPLMENTARY  INFORMATION 
section  of  this  notice.  Recordkeeping 
copies  of  these  files  are  included  in 
Disposition  )ob  Nos.  Nl-443-98-2,  Nl- 
443-97-1,  Nl-443-94_i,  NC1-443-B4- 
1.  NCl-90-83-4,  NCl-90-82-6.  NCl- 
90-79-7.  NCl-90-78-9.  NC1-90-78- 
12.  and  NCl-90-77-2. 

4  Department  of  Labor.  Pension  and 
Welfare  Benefits  Administration  (N9- 
317-00-1.  4  items.  4  temporary  items). 
Electronic  copies  of  records  created 
using  word  processing  accumulated  by 
the  Office  of  the  Assistant  Secretary  for 
Pension  and  Welfare  Benefits. 
Electronic  copies  relate  to  such  matters 
as  the  activities  of  the  Advisory  Council 
Committee,  the  development  and 
implementation  of  policies  and 
procedures,  travel  and  other  routine 
office  administrative  matters,  and 
internal  memorandums  signed  by  or  on 


behalf  of  the  Secretary  of  Labor  and  the 
Deput>'  Secretary.  This  schedule  follows 
Model  1  as  described  in  the 
SUPPl^MENTARY  INFOflMATK)N  section  of 
this  notice.  Recordkeeping  copies  of 
these  files  are  included  in  Disposition 
JobNo.  Nl-174-89-1. 

5.  Department  of  Labor,  Pension  and 
Welbre  Benefits  Administration  (N9- 
317-00-2,  2  items.  2  temporary  items). 
Electronic  copies  of  records  created 
using  word  processing  that  relate  to 
investigative  case  files  opened  by  the 
Office  of  Enforcement  in  connection 
with  its  responsibility  for  enforcing 
provisions  of  the  Employee  Retirement 
Income  Security  Act.  This  schedule 
follows  Model  1  as  described  in  the 
SUPPl^MENTARY  INFORMATION  section  of 
this  notice.  Recordkeeping  copies  of 
these  files  are  included  in  Disposition 
JobNo.  NCl-31 7-85-2. 

6.  Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration  (N9- 
317-00-3, 1  item,  1  temporary  item). 
Electronic  copies  of  records  created 
using  word  processing  that  relate  to 
petitions  received  by  the  Office  of 
Exemption  Determination  for  exemption 
from  the  prohibited  transactions 
provisions  of  the  Employee  Retirement 
Income  Security  Act  and/or  the  Internal 
Revenue  Code.  This  schedule  follows 
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NUCLEAR  REGULATORY 
COMMISSION 

Decommissioning  Criteria  for  ttie  West 
Valley  Demonstration  Project  (M-32) 
and  West  Valley  Site;  Draft  Policy 
Statement  and  Notice  of  Public 
Meeting 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Draft  policy  statement  and 

notice  of  public  meeting. 

SUMMARY:  By  memorandum  hom  the 
Secretary  of  the  Commission  to  the  staff, 
dated  Jime  3, 1999,  the  Commission 
approved  the  application  of  the  U.S. 
Nuclear  Regulatory  Commission's 
(NRC's)  License  Termination  Rule 
(LTR).  as  the  decommissioning  criteria 
for  the  West  Valley  Demonstration 
Project  and  the  West  Valley  site.  NRC  is 


issuing  this  draft  policy  statement  on 
the  decommissioning  criteria  for  public 
comment.  It  also  is  issuing  a  notice  of 
pubUc  meeting  to  solicit  public 
comment  on  the  draft. 
DATES:  Comments  on  this  draft  policy 
statement  should  be  submitted  by 
February  1 ,  2000.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  Jack  D.  Parrott,  Project  Scientist, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  Mail  Stop  T-8F37.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Hand- 
deliver  comments  to:  11555  Rockville 
Pike.  Rockville,  Maryland,  between  7:30 
a.m  and  4:15  p.m..  Federal  workdays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW  (Lower  Level), 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
D.  Parrott,  Project  Scientist,  Office  of 
Nuclear  Material  Safetv  and  Safeguards, 
Mail  Stop  T-8F37.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555-0001:  telephone  301-415- 
6700:  e-mail:  jdpl@nrc.gov. 
SUPPLEMENTARY  INFORMATION; 

Background 

From  1966  to  1972.  under  an  Atomic 
Energy  Commission  (AEC)  license. 
Nuclear  Fuel  Services  (NFS) 
reprocessed  640  metric  tons  of  spent 
fuel  at  its  West  Valley.  New  York, 
facility — the  only  commercial  spent  fuel 
reprocessing  plant  in  the  U.S.  The 
facility  shut  down  in  1972  for 
modifications  to  increase  its  seismic 
stability  and  to  expand  capacity.  In 
1976.  without  restarting  the  operation. 
NFS  withdrew  from  the  reprocessing 
business  and  returned  control  of  the 
facilities  to  the  site  owner,  the  New 
York  State  Energy  Research  and 
Development  Authority  (NYSERDA). 
The  reprocessing  activities  resulted  in 
2.300,000  liters  (600,000  gallons)  of 
liquid  high-level  radioactive  waste 
(HLW),  stored  below  ground  in  HLW 
tanks,  and  other  radioactive  wastes  and 
residual  radioactive  contamination. 

The  West  Valley  site  was  licensed  by 
AEC,  and  then  NRC.  until  1981,  when' 
the  license  was  suspended  to  execute 
the  1980  West  Valley  Demonstration 
Project  (WVDP)  Act.'  Pub.  L.  96-368. 
The  WVDP  Act  authorized  the  U.  S. 
Department  of  Energy  (DOE),  in 
cooperation  with  NYSERDA,  the  ovraer 
of  the  site  and  the  holder  of  the 
suspended  NRC  license,  to:  (1)  carry  out 
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a  liquid-HLW  management 
demonstration  project;  (2)  solidify, 
transport,  and  dispose  of  the  HLW  at  the 
site;  (3)  dispose  of  low-level  waste 
(LLW)  and  transuranic  waste  produced 
by  the  WVDP.  in  accordance  with" 
applicable  licensing  requirements:  and 
(4)  decontaminate  and  decommission 
facilities  used  for  the  WVDP,  in 
accordance  with  requirements 
prescribed  by  NRC.  NYSERDA  is 
responsible  for  all  site  facilities  and 
areas  outside  the  scope  of  the  WVDP 
Act.  Although  NRC  suspended  the 
license  covering  the  site  until 
completion  of  the  WVDP.  NRC  has 
certain  responsibilities,  under  the 
WVDP  Act,  that  include  prescribing 
decontamination  and  decommissioning 
criteria. 

The  WVDP  is  currently  removing 
liquid  HLW  from  underground  HLW 
tanks  at  the  site,  vitrifying  it.  and  storing 
it  onsite  for  eventual  offsite  disposal  in 
the  Federal  repository.  The  vitrification 
operations  are  nearing  completion.  In 
addition  to  the  vitrified  HLW,  the 
WVDP  operations  have  also  produced 
large  quantities  of  LLW  and  transuranic 
waste  which,  under  the  Act,  must  be 
disposed  of  in  accordance  with 
applicable  licensing  requirements. 
Besides  the  HLW  at  the  site,  the 
historical  spent  ftiel  reprocessing  and 
waste  disposal  operations  resulted  in 
large  quantities  of  a  full  range  of  buried 
radioactive  wastes  and  structural  and 
environmental  contamination  at  the  site. 

In  1989,  DOE  and  NYSERDA  began  to 
develop  a  joint  Environmental  Impact 
Statement  (EIS)  for  project  completion 
and  site  closure,  and  to  evaluate  waste 
disposal  and  decommissioning 
alternatives.  Because  the  WVDP  Act 
requires  NRC  to  prescribe 
decommissioning  criteria  for  the  project, 
NRC  and  DOE  agreed  on  NRC's 
participation  as  a  cooperating  agency  on 
the  EIS,  with  DOE  and  NYSERDA,  to  aid 
NRC  in  its  decision  on 
decommissioning  requirements.  The 
draft  EIS  was  published  in  1996. 

After  public  review  of  the  draft  EIS, 
the  WVDP  convened  the  West  Valley 
Citizen  Task  Force  (CTF)  in  early  1997 
to  obtain  stakeholder  input  on  the  EIS. 
The  CTF  recommendations  for  the 
preferred  alternative  in  the  EIS  were 
completed  in  July  1998.  The  CTF 
generally  does  not  believe  the  West 
Valley  site  is  suitable  for  long-term 
isolation  of  waste  and,  therefore,  favors 
disposal  of  the  waste  offsite  at  suitable 
and  safe  disposal  facilities.  In  the  latter 
half  of  1997  (during  the  period  that  the 
CTF  was  working  on  their 
recommendations),  the  NRC's  LTR  was 
published  (62  FR  39058;  July  21, 1997). 


Because  NRC  is  authorized  to 
prescribe  decommissioning  criteria  for 
the  WVDP  by  the  WVDP  Act.  the  NRC 
staff  proposed  decommissioning  criteria 
for  West  Valley  to  the  Commission  in  a 
Commission  Paper  entitled 
"Decommissioning  Criteria  for  West 
Valley"  dated  October  30,  1998  (SECY- 
98-251).  The  Commission  requested  a 
public  meeting  on  SECY-g8-251  to 
obtain  input  from  interested  parties. 
Based  on  the  results  from  this  meeting, 
which  was  held  January  12, 1999.  the 
Conunission  issued  a  Staff 
Requirements  Memorandum  (SRM)  on 
January  26.  1999.  requesting  additional 
information  on  the  slafTs  proposed 
decommissioning  criteria  for  West 
Valley.  In  response  to  the  January  26. 
1999.  SRM  the  suff  provided  SECY-99- 
057.  to  the  Commission,  entitled 
"Supplement  to  SECY-98-251, 
'Decommissioning  Criteria  for  West 
Vallev.'"  Based  on  the  contents  of 
SECY-98-251.  SECY-99-057.  and 
urritten  and  oral  comments  from 
interested  parties,  the  Commission 
issued  an  SRM  on  June  3. 1999, 
detailing  its  decisions  on  the 
decommissioning  criteria  for  West 
Valley.  This  draft  policy  statement  is 
based  on  the  contents  of  that  SRM. 

Statement  of  Policy 

Decowmissioning  Criteria  for  the  WVDP 
Under  the  authority  of  the  WVDP  Act 
the  Commission  is  prescribing  NRC's 
LTR  as  the  decontamination  and 
decommissioning  criteria  for  the  WVDP. 
These  criteria  shall  apply  to  the 
decontamination  and  decommissioning 
of:  (1)  the  HLW  tanks  and  other  facilities 
in  which  HLW,  solidified  under  the 
project,  was  stored;  (2)  the  facilities 
used  in  the  solidification  of  the  waste; 
and  (3)  anv  material  and  hardware  used 
in  connection  vdth  the  WVDP.  The  LTR 
does  not  apply  a  single  public  dose 
criterion. 

Rather,  it  provides  for  a  range  of 
criteria.  For  imrestricted  release,  the 
LTR  specifies  a  dose  criterion  of  25 
millirem  (mrem)/year  to  the  average 
member  of  the  critical  group  plus  as  low 
as  reasonably  achievable  (ALARA) 
considerations  (10  CFR  20.1402).  For 
restricted  release,  the  LTR  specifies  an 
individual  dose  criterion  of  25  mrem/ 
year  plus  ALARA  considerations 
utilizing  legally  enforceable 
institutional  controls  established  after  a 
public  participatory  process  (10  CFR 
20.1403).  Even  if  institutional  controls 
fail,  individual  doses  should  generally 
not  exceed  100  mrem/year.  If  it  is 
demonstrated  that  the  general  100 
mrem/year  criterion  in  the  event  of 
failure  of  institutional  controls  is 


technically  unachievable  or 
prohibitively  expensive,  the  individual 
dose  criterion  in  the  event  of  failure  of 
institutional  controls  may  be  as  high  as 
500  mrem/year.  However,  in  this 
circumstance  this  site  would  be 
rechecked  by  a  responsible  government 
entity  no  less  frequentiy  than  every  five 
years  and  resources  would  have  to  be 
set  aside  to  provide  for  any  necessary 
control  and  maintenance  of  the 
institutional  controls.  Finally,  the  LTR 
permits  alternate  individual  dose 
criteria  of  up  to  100  nu-em/year  plus 
ALARA  considerations  for  restricted 
release  with  institutional  controls 
established  after  a  public  participatory 
process  (10  CFR  20.1404).  Use  of 
alternate  criteria  must  be  approved  by 
the  Commission  itself  after  coordination 
with  the  Environmental  Protection 
Agency  and  after  consideration  of  the 
NRC  staffs  recommendations  and  all 
public  comments.  The  Commission's 
application  of  the  LTR  to  the  WVDP  is 
a  two-step  prtxress:  (1)  The  NRC  is  now 
prescribing  the  application  of  the  LTR; 
and  (2)  following  the  completion  of 
DOE/N"V'SERDA's  Environmental  Impact 
Statement  (EIS)  and  selection  of  its 
preferred  alternative,  the  NRC  will 
verify  that  the  specific  criteria  identified 
by  DOE  is  within  the  LTR  and  will 
prescribe  the  use  of  this  specific  cnteria 
for  the  WVDP. 

Decomwi.fsioi\ing  Criteria  for  the  NDA 
and  SDA 

NRC  will  apply  the  criteria  in  the  LTR 
to  the  NRC-licensed  radioactive  waste 
disposal  area  (NDA)  within  the  WVDP 
site  boxmdary  since  the  NDA  is  under 
NRC  jurisdiction.  NRC  will  not  apply 
the  criteria  in  the  LTR  to  the  State- 
licensed  radioactive  waste  disposal  area 
(SDA)  adjacent  to  the  WVDP  site 
boundary  since  the  SDA  is  not  under 
NRC  jurisdiction. 

Decommissioning  Criteria  for  License 
CSF-1 

The  criteria  in  the  LTR  will  also  apply 
to  the  termination  of  NYSERDA's  NRC 
license  on  the  West  Valley  site  once  that 
license  is  reactivated. 

Policy  Implications 

The  policy  of  applying  NRC's  existing 
LTR  to  the  decommissioning  of  the 
WVDP  and  West  Valley  site  is 
consistent  with  the  decommissioning 
requirements  for  all  NRC  licensees. 
Therefore,  no  policy  implications  are 
foreseen  with  the  application  of  the  LTR 
to  the  decommissioning  of  the  WVDP 
and  West  Valley  site. 
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EnTironnMntal  Analysis 

The  environmental  impact  of 
applying  the  LTR  to  NRC  licensees  was 
evaluated  in  a  Generic  Environmental 
Impact  Statement  (GEIS.  NnjREG-1496) 
that  supports  the  LTR.  When  the 
particular  criteria  permitted  by  the  LTR 
are  selected,  the  environmental  impacts 
from  the  application  of  the  criteria  will 
be  considered.  The  NRC  intends  to  rely 
on  the  DOE/NYSERDAs  EIS  for  this 
purpose.  The  DOE  is  considered  for 
NEPA  purposes  as  the  lead  federal 
agency.  DOE  is  developing  a 
decommissioning  plan  and  is 
responsible  for  its  preparation  and 
implementation.  The  NRC.  in  view  of  its 
responsibilities  under  the  WVDP  Act,  is 
considered  a  cooperating  agency  for  this 
EIS  and  is  participating  in  the 
development  of  the  DOE/NYSERDA  EIS. 
The  NRC  does  not  anticipate  the  need 
to  prepare  its  own  duplicative  EIS  as  the 
NRC  can  consider  the  environmental 
impacts  described  in  the  DOE/ 
NYSERDA  EIS  in  approving  the 
particular  decommissioning  criteria  for 
the  WVDP  under  the  LTR.  Under  this 
arrangement,  the  DOE/NYSERDA  EIS 
wiU  fulfil  the  NEPA  responsibilities  for 
the  NRC. 

Availability  of  Dacumenis 

The  NRC's  draft  policy  statement  on 
decommissioning  criteria  for  West 
Valley  is  also  available  at  NRC's  Public 
Electronic  Reading  Room  link  (http:// 
www.nrc.gov/NRC/ .■\DAMS/index.html) 
on  the  NRC's  home  page  (http:// 
www.nrc.gov).  Copies  of  docimients 
cited  in  this  section  are  available  for 
inspection  and/or  reproduction  for  a  fee 
in  the  NRC  Public  Document  Room. 
2120  L  Street.  NW  (Lower  Level), 
Washington,  DC  20003.  The  NRC  Public 
Document  Room  is  open  from  7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday. 
except  on  Federal  holidays.  Reference 
service  and  access  to  documents  may 
also  be  requested  by  telephone  (202- 
634-3273  or  800-397-4209).  between 
8:30  a.m.  and  ^:15  p.m.;  or  by  e-mail 
(PDRenrc.gov);  fax  (202-634-3343);  or  a 
letter  (NRC  PubUc  Document  Room,  LL- 
6.  Washington,  DC  20555-0001).  to 
addition,  copies  of:  (1)  SECY-98-251. 

"Decommissioning  Criteria  for  West 
Valley";  (2)  the  transcript  of  the  public 
meeting  held  lanuary  12,  1999;  (3)  the 
Commission's  SRM  of  January  26, 1999, 
concerning  the  January  12,  1999,  public 
meeting  on  SECry-98-251;  (4)  SECY- 
99-057.  "Supplement  to  SECY-98-251, 

"Decommissioning  Criteria  for  West 
Valley";  (5)  the  Commission's  vote 
sheets  on  SECY-98-251  and  SECY-99- 
057;  and  (6)  the  Commission's  SRM  of 
June  3,  1999,  on  SECY-98-251  and 


SECY-99-057,  can  be  obtained 
electronically  on  NRC's  home  page  at 
the  Commission's  Activities  link  (http:/ 
/www.nrc.gov/NRC/COMMlSSlON/ 
activiUes.html). 

PubUc  Meeting 

NRC  will  conduct  a  public  meeting  at 
the  Ashford  Office  Complex,  9030  Route 
219.  West  Valley,  New  York,  conference 
room  Cl,  on  January  5,  2000,  to  discuss 
the  draft  policy  statement  for  the 
decommissioning  criteria  for  West 
Valley  with  interested  members  of  the 
public.  The  meeting  is  scheduled  for 
7:00-9:00  p.m..  and  will  be  facilitated 
by  Francis  X.  (Cameron,  Special  Counsel 
for  Public  Liaison,  NRC.  There  will  be 
an  opportunity  for  members  of  the 
public  to  ask  questions  of  NRC  staff  and 
make  comments  related  to  the  West 
Valley  decommissioning  criteria.  The 
meeting  will  be  transcribed.  For  more 
information  on  the  public  meeting, 
please  contact  Jack  D.  Parrott,  Project 
Scientist,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  Mail  Stop  T- 
8F37,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  301-415-6700;  e-mail: 
jdpl9nrc.gov. 

Dated  at  RoclivtUe,  Maryland,  Ibis  29tfa  day 
of  Noveintwr,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Annetla  L,  VieM-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-31375  Filed  12-2-99;  8:45  am) 
aaxnocooE  tmo-di-* 


NUCLEAR  REGULATORY 
COMMISSION 

^4otice  Of  Public  Meeting  of  the  Sewage 
Sludge  Subcommittee  of  the 
Interagency  Steering  Committee  on 
Radiation  Standards 

AGENCIES:  Nuclear  Regulatory 
Commission,  Environmental  Protection 
Agency,  and  Department  of  Energy, 
ACTION:  Notice  of  public  meeting. 

SIHIMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  host  a  meeting 
of  the  Sewage  Sludge  Subcommittee  of 
the  Interagency  Steering  Committee  on 
Radiation  Standards  (ISCORS)  on 
December  13.  1999.  in  RockWUe, 
Maryland  to  discuss  the  sampling  and 
analysis  of  sludge  and  ash  from  Publicly 
Operated  Treatment  Works  (POTW)  to 
screen  for  radiation  hazards.  The  parent 
committee,  ISCORS.  fosters  early 
resolution  and  coordination  of 
regulatory  issues  associated  with 
radiation  standards. 

Agencies  represented  on  the  ISCORS 
Sewage  Sludge  Subconuniltee  include 


the  U.S.  Nuclear  Regulatory 
Commission.  U.S.  Environmental 
Protection  Agency,  U.S.  Department  of 
Energy,  U.S.  Department  of  Defense,  in 
addition  to  State  and  Local 
representatives. 

The  objectives  of  the  ISCORS  Sewage 
Sludge  Subcommittee  are  to:  (1) 
Conduct  a  survey  of  selected  POTWs; 
(2)  prepare  a  giudance  document  for  use 
by  the  POTWs  in  collecting  samples  of 
sludge  and  ash  for  analysis;  and  (3) 
prepare  a  model  for  estimating  dose 
from  use  and  disposal  of  sewage  sludge 
and  ash. 

This  ISCORS  Sewage  Sludge 
Subcommittee  meeting  will  consist  of 
presentations  by  members  of  the  sewage 
sludge  subcommittee  and  statements  by 
members  of  the  public.  Subcommittee 
meetings  normally  involve  pre- 
decisional  intra-govemmental 
discussions  and,  as  such,  are  normally 
not  open  for  observation  by  members  of 
the  public  or  media.  Minutes  of 
subcommittee  meetings  are  available 
through  the  NRC's  Public  Document 
Room,  2120  L  Street,  NW  (Lower  Level), 
Washington,  DC  20555;  telephone  202- 
634-3273;  fax  202-634-3343. 

DATES:  The  meeting  will  be  held  bom  9 
a.m.  to  11  a.m.  on  Monday,  December 
13.  1999. 

ADDRESSES:  The  meeting  will  be  held  in 
the  NRC  auditorium,  at  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville. 
Maryland  20852. 

FOR  FURTHER  mFORMATION  CONTACT: 
Mary  L.  Thomas.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  telephone  301-415-6230;  fax 
301-415-5385;  E-mail  mltieNRC.GOV; 
or  Duane  Schmidt,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
telephone  301-115-6919;  fax  301-415- 
5398;  E-mail  dws2«NRC.GOV.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  E)C  20555. 

SUPPLEMENTARY  INFORMATION:  Visitor 
parking  around  the  NRC  building  is 
limited;  however,  the  workshop  site  is 
located  adjacent  to  the  White  Flint 
Metro  Station  on  the  Red  Line.  Seating 
for  the  public  will  be  on  a  first-come, 
first-served  basis. 

Dated  al  Rockville,  MD.  this  2gth  day  of 
Novemtjer  1999. 

For  the  Nuclear  Regulatory  Commission. 
Cheryl  A,  TraUier, 

Chief,  Radiation  Protection.  Environmental 
Risk  and  Waste  Management  Branch,  Division 
of  Risk  Analysis  and  Applications,  Office  of 
Suclear  Regulatory  Research . 
IFR  Doc.  99-31376  Filed  12-2-99;  8:45  ami 
BUIHG  cooe  Tiao-oi-F 
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NUCLEAR  REGULATORY 
COMMISSION 

NRC  To  Hold  Public  Meetings  on  Spent 
Fuel  Shipping  Cask  Accident  Studies 

agency:  Nuclp,ar  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting  on 

spent  nuclear  fuel  transportation  studies 

and  update  to  previous  notice  of  public 

meeting  (64  FR  56S25). 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  is  initiating  a  study  on 
spent  nuclear  fuel  cask  responses  to 
severe  transportation  accidents.  NRC 
previouslv  studied  this  issue  in  the 
1980s  (see  NUREG/CR-4829  and 
NUREC/BR-0111.  called  the  "modal 
study  ").  The  modal  study  looked  at 
possible  rail  and  highway  accidents  and 
concluded  that  spent  nuclear  fuel  cask 
designs  would  survive  nearly  all 
transportation  accidents  without 
releasing  radioactive  material  to  the 
environment.  Risk  insights  obtained 
using  modem  analysis  techniques, 
physical  testing,  and  through  interaction 
with  stakeholders  and  the  public,  will 
support  NRC's  ongoing  efforts  to  assure 
that  its  regulatory  actions  are  risk- 
informed  and  effective.  Ongoing  public 
interactions  throughout  this  project  will 
help  ensure  that  public  concerns  are 
effectively  identified  and  understood, 
and  that  the  study  design  considers 
these  issues. 

NRC  will  conduct  a  public  meeting  on 
this  topic  in  Henderson,  Nevada,  on 
December  8, 1999.  This  meeting  was 
noticed  at  64  FR  56523  along  with  a 
November  17,  1999,  meeting  in 
Bethesda,  Maryland.  Based  on  the 
lessons  learned  in  Bethesda  and 
discussions  with  stakeholders,  the 
agenda  for  Henderson  has  been  revised 
and  an  additional  seminar  session 
(similar  to  the  Henderson  evening 
seminar)  has  been  scheduled  for 
December  9, 1999,  in  Pahnunp,  Nevada. 

Francis  X.  Cameron,  Special  Counsel 
for  Public  Liaison,  in  the  Commission's 
Office  of  the  General  Counsel,  will  be 
the  convenor  and  facilitator  for  the 
meetings. 

DATES:  The  meetii^  will  be:  (1)  in 
Henderson.  NV.  on  December  8, 1999, 
&t>m  8:00  a.m.  to  4:30  p.m.:  followed  by 
(2)  an  evening  seminar  in  the  same  room 
from  7:00  p.m.  to  9:30  p.m.:  and  (3)  a 
seminar  in  Pahrump.  NV.  on  December 
9, 1999,  from  10:00  a.m.  to  12:00  noon. 
ADDRESSES:  On  December  8,  all 
meetings  will  be  in  the  Grand  Ballroom 
at  the  Henderson  Convention  Center, 
200  Water  Street,  Henderson.  NV.  On 
December  9.  the  meeting  will  be  held  at 
the  Moimlain  View  Casino  and  Bowl, 


1750  Pahrump  Valley  Road.  Pahrump, 
NV. 

INFORMATION:  Contact  Francis  X. 
Cameron.  Special  Coimsel  for  Public 
Liaison.  Office  of  the  C^neral  Coimsel, 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555-0001, 
Telephone:  301-415-1642. 
SUPPLEMENTARY  INFORMATION:  The  risks 
from  accidents  while  transporting 
highly  radioactive  spent  nuclear  fuel 
frt>m  nuclear  power  plants  to  a 
centralized  storage  facility  or  to  an 
undergroiuid  repository'  is  an  issue  that 
has  recently  received  increased  NRC 
and  public  attention  because  of  the 
increase  in  the  number  of  shipments 
that  will  occur  if  and  when  such 
facilities  begin  operating.  Risk  to  the 
public  from  transportation  accidents 
depends  on  accident  rates,  number  of 
shipments,  and  the  likely  consequences 
and  severity  of  the  accidents.  About 
1300  shipments  of  spent  nuclear  fuel 
have  been  made  in  NRC-certified 
packages,  with  an  exceptional  safety 
record  of  no  releases  from  accidents. 
Despite  the  previous  studies  and  safety 
record,  some  stakeholders  may  have 
questions  or  concerns  regarding  spent 
nuclear  fuel  transport  package  safety. 
Several  groups  have  criticized  NRC's 
cask  standards  and  the  modal  study  as 
being  insufficient  to  adequately 
demonstrate  safety  diu'ing  severe 
transportation  accidents. 

During  the  morning  and  afternoon  of 
December  8  in  Henderson. 
repre.sentatives  of  the  interests  affected 
by  the  study  will  discuss  their  views  on 
the  issues  in  a  "roundtable"  format.  In 
order  to  have  a  manageable  discussion, 
the  number  of  participants  aroimd  the 
table  will,  of  necessity,  be  limited.  The 
Commission,  through  the  facilitator  for 
the  meeting,  will  attempt  to  ensure 
participation  by  the  broad  spectrum  of 
interests  at  the  meetings,  including 
citizen  and  environmental  groups, 
nuclear  industry  interests,  state,  tribal, 
and  local  governments,  experts  from 
academia,  or  other  agencies.  Other 
members  of  the  public  are  welcome  to 
attend,  and  the  public  will  have  the 
opportunity  to  comment  on  each  of  the 
agenda  items  slated  for  discussion  by 
the  roimdtable  participants.  Questions 
about  participation  may  be  directed  to 
the  facilitator.  Francis  X.  Cameron. 

On  December  8  in  Henderson,  and  on 
December  9  in  Pahrtimp.  seminars  will 
be  conducted.  At  these  seminars,  the 
NRC  staff  vrill  briefly  present  the  NRC's 
role  in  ensuring  transportation  safety 
and  its  views  regarding  the  upcoming 
study.  A  moderated  discussion  will  then 
be  held  to  discuss  the  study's  proposed 
content  or  approach  with  those  in  the 


audience.  The  NRC  staff  will  then  be 
available  to  further  discuss  issues  or 
public  concerns  regarding 
transportation  safety. 

The  meeting  and  seminars  wiU  have 
a  pre-defined  scope  and  agenda  focused 
on  the  major  technical  issues  in  regard 
to  spent  nuclear  fuel  cask  performance 
during  transportation  accidents. 
However,  the  meeting  format  will  be 
sufficiently  flexible  to  allow  for  the 
introduction  of  additional  related  issues 
that  the  participants  may  wish  to  raise. 
The  purpose  of  the  meetings  and 
seminars  is  to  hear  the  views  of  the 
participants  on  the  issues  and  options  to 
resolve  the  issues  for  the  forthcoming 
study.  The  agenda  is  set  forth  below. 

Roundtable  Meeting,  December  8.  8M) 
a.m.  to  4:30  p.m..  Henderson,  NV 

Introductions  and  Ground  Rules 
Welcome  and  Overview 
NRC  Spent  Fuel  Transportation  Studies 
Use  of  Physical  Testing  and  Computer 
Simulation 
Roundtable  Discussion;  Audience 
Comments 
Highway  and  Railway  Acddents 
Likelihoods 
Roundtable  Discussion;  Audience 
Comments 
Container  Performance  During 
Collisions  and  Fires 
Roimdtable  Discussion;  Audience 
Comments 
Spent  Nuclear  Fuel  Assembly  Behavior 
in  Accidents 
Roundtable  Discussion:  Audience 
Comments 
Other  Transportation  Safety  Issues 
Roundtable  Discussion;  Audience 
Comments 
Wrap-up  and  Adjourn 

Seminars,  December  8,  7M)  p.m.  to  9:30 
p.m..  Henderson,  NV  and  December  9, 
10:00  a.m.  to  12M)  noon,  Pahrump,  NX' 

Welcome  and  Overview 

NRC  Role  and  Regulator)-  Framework 

NRC  Spent  Fuel  Transportation  Studies 

Ch'erview  of  Upcoming  Study 

Discussion  Forum 

Wrap-up  and  Adjourn 

Dated  al  Rix:kville,  Maryland,  (his  zetb  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Ctenunission. 
M.  Wayne  Hodges. 
Deputy  Director.  Technical  Bei-iew 
Directorate.  Spent  Fuel  Pmiei:t  Office.  Office 
of  \uclear  Material  Safety  and  Safeguards. 
IFR  Doc.  99-31 378  Filed  12-2-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-2301 

Niagara  Mohawk  Power  Corporation, 
Nina  Mile  Point  Nuclear  Station,  Unit 
No.  1 ;  Issuance  of  Final  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  (alien  action  with  regard 
to  a  letter  dated  May  24.  1999,  as 
supplemented  by  letter  dated  August  10. 
1999.  (Petition)  filed  by  Tim  Judson 
(Petitioner)  of  the  Syracuse  Peace 
Council,  on  behalf  of  himself  and 
others,  pursuant  to  Section  2.206  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206).  The 
Petitioner  requested  that  the  U.S. 
Nuclear  Regulatory  Commission 
(Commission  or  IMRC)  suspend  the 
operating  license  issued  to  Niagara 
Mohawk  Power  Corporation  (NMPC  or 
licensee)  for  Nine  Mile  Point  Nuclear 
Station.  Unit  1  (NMPl)  until  (1)  NMPC 
releases  the  most  recent  inspection  data 
on  the  plant's  core  shroud:  (2)  a  public 
meeting  can  be  held  in  Oswego  County, 
New  York,  to  review  tliis  inspection 
data  and  the  repair  design  to  core 
shroud  vertical  welds  V9  and  VlO;  and 
(3)  an  adequate  public  review  of  the 
safety  of  the  plant's  continued  operation 
is  accomplished. 

In  a  letter  dated  June  11.  1999,  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  acknowledged  receipt  of  the 
Petition  of  May  24,  1999.  and  addressed 
the  actions  under  10  CFR  2.206  that 
Petitioner  requested  to  be  taken  before 
restart  of  NMPl  from  its  1 999  refueling 
outage  (RFO-15).  In  the  letter  of  June 
1 1 .  1999,  the  staff  explained  that  the 
issues  and  concerns  addressed  in  the 
Petition  do  not  warrant  deferring  restart 
of  NMPl  and  that  a  meeting  to  provide 
for  public  review  of  the  shroud 
reinspection  results  need  not  be  held 
before  restart. 

In  the  supplemental  letter  dated 
August  10,  1999,  Petitioner  reiterated 
the  request  for  the  meeting  to  provide 
for  public  review  of  the  shroud 
reinspection  data  and  repair,  even 
though  the  meeting  would  take  place 
after  restart.  Petitioner  stated  that  the 
need  for  the  meeting  had  increased 
because  cracks  were  identified  in  the 
main  drain  line  and  control  rod  stub 
tubes  during  the  hydrostatic  testing  of 
the  reactor  vessel  during  RFO-15. 
Petitioner  stated  that  these  cracks  from 
the  hydrostatic  tests  raise  two  concerns; 
(1)  That  the  NRCs  "leak-before-break" 
model  for  assessing  the  safety  of  aging 
reactors  is  inadequate  and  (2)  that  the 
problem  of  cracking  is  not  confined  to 


the  core  shroud,  but  may  be  spreading 
throughout  the  reactor  internals,  pipes, 
and  other  systems,  representing  an 
unanalyzed  condition  that  is  only  being 
identified  piecemeal  through  certain 
incidental  cases  that,  together,  reveal  a 
pattern  of  degradation  of  reactor 
components  and  systems  and  overall 
embrittlement  of  tie  reactor.  Petitioner 
also  expressed  concern  in  the  letter  of 
August  10. 1999.  that  the  core  shroud 
inspection  during  RFO-IS  indicated 
that  shroud  vertical  weld  VlO  is 
growing  at  a  rate  in  excess  of  the  NRCs 
accepted  crack  growth  rate  limit  of  22 
microinch/hr  (1.55  x  io   "  centimeter/ 
second),  whereas  he  believes  the 
measured  rate  should  be  at  least  2  sigma 
below  the  limit. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  concluded  that 
the  1999  shjoud  reinspection  results, 
reviewed  by  the  NRC  staff  since  receipt 
of  the  Petition,  support  NMPC's 
conclusion,  reached  before  restart,  that 
the  structural  integrity  of  the  core 
shroud  will  be  maintained  during  at 
least  the  current  operating  cycle  in  its 
present  configuration.  The  additional 
issues  raised  by  Petitioner  in  the 
supplement  to  the  Petition  were 
previously  known  and  addressed  by  the 
NRC.  These  issues  were  resolved 
consistent  with  approved  Boiling  Water 
Reactor  Vessel  Internals  Project 
programs,  codes  and  standards,  plant 
technical  specifications,  and  the 
Commission's  regulations  The  crack 
growth  rate  for  shroud  vertical  weld  VlO 
did  not  exceed  the  NRC  staff's  accepted 
limit  and  its  repair  has  diminished 
concern  for  its  current  and  future 
behavior.  Some  of  the  issues  of  concern 
to  the  Petitioner  were  discussed  during 
the  Plant  Performance  Meeting  at  the 
NMP  site  on  October  22,  1999,  and  the 
NRC  staff  remained  in  the  area  after  the 
meeting  to  discuss  issues  of  interest 
with  the  public  and  the  local  press.  For 
these  reasons,  the  NRC  staff  concludes 
the  additional  meeting  requested  by  the 
Petitioner  is  not  warranted.  The  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  has  concluded  that  the 
issues  raised  in  the  Petition  do  not 
represent  a  significant  safety  issue  and 
do  not  warrant  any  NRC  staff  action  to 
modify,  suspend,  or  revoke  operation  of 
NMPl  for  the  reasons  that  are  explained 
in  the  "Final  Director's  Decision 
Pursuant  to  10  CFR  2.206"  (DD-99-14). 
Therefore,  the  Petition  is  not  granted. 

The  complete  text  of  the  Final 
Director's  Decision  follows  this  notice 
and  is  available  for  public  inspection  at 
the  Commission's  Public  Document 
Rooms  located  in  the  Gelman  Building, 
2120  L  Street,  NW,,  Washington,  DC, 
and  accessible  electronirally  through 


the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www/mrc/gov). 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
for  by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  of  the  Decision  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Kockville.  Maryland,  this  29th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brian  W.  Sberon. 

Acting  Director,  Office  of  Nuclear  Heactor 
Regulation. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  For  Public  Comment 

Upon  Written  Request.  Copies  Available 
From:  Secuirities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 
Extension: 
Rule  24b-l,  SEC  File  No.  270-205, 

OMB  Control  No.  3235-0194 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  tliis  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  24b-l  (17  CFR  240.24b-1) 
requires  a  national  securities  exchange 
to  keep  and  make  available  for  public 
inspection  a  copy  of  its  registration 
statement  and  exhibits  filed  with  the 
Commission,  along  with  any 
amendments  thereto. 

There  are  eight  national  securities 
exchanges  that  spend  approximately 
one  half  hour  each  complying  with  this 
rule,  for  an  aggregate  total  compliance 
biu'den  of  four  hours  per  year.  The  staff 
estimates  that  the  average  cost  per 
respondent  is  S57.68  per  year, 
calculated  as  the  costs  of  copying 
($12.36)  plus  storage  (S4S.32),  resulting 
in  a  total  cost  of  compliance  for  the 
respondents  of  $461.44. 
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Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bariell,  Associate  Executive 
Director,  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission.  450  Sth  Street,  NW, 
Washington,  DC  20549. 

Dated:  November  29.  1999. 
lanathan  G.  Katz, 
Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel  No.  IC-24178:  File  No.  812-11686] 

American  General  Annuity  Insurance 
Company,  et  al.;  Notice  of  Application 

Novorober  29.  1999. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  Sections  26(b)  and  1 7(b)  of 
the  Investment  Company  Act  of  1940 
(the  "1940  Act"  or  "Act"). 

SUMMARY  OF  APPLtCAllON:  Applicants 
seek  an  order  under  Section  26(b]  of  the 
1940  Act  approving  the  proposed 
substitution  of  shares  of  ceriain  series  of 
American  General  Series  Portfolio 
Company,  OCC  Accumulation  Trust 
("OCCAT"),  and  Van  Kampen  Life 
Investment  Trust  ("LIT")  for  shares  of 
comparable  series  of  A.G.  Series  Trust 
held  by  A.G.  Separate  Account  A  to 
fund  certain  individual  fixed  and 
variable  deferred  annuity  contracts 
issued  by  American  General  Aimuity 
Insurance  Company.  Applicants  also 
seek  an  order  under  Section  1 7(b)  of  the 
1940  Act  granting  exemptions  from 
Section  1 7(a)  to  permit  certain  in-kind 
redemption  and  purchase  transactions 
in  coimection  with  the  substitutions. 


APPUCANTS:  American  General  Aimuity 
Insurance  Company  ( "AGAIC"),  A.G. 
Separate  Account  A  (the  "Account"). 
A.G.  Series  Trust  ("the  "Trust")  and 
American  General  Series  Portfolio 
Company  ( "AGSPC"). 
nUNQ  DATE:  The  application  was  filed 
on  July  7.  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
bearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
the  Applicants  with  a  copy  of  the 
request,  in  person  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m..  on  December 
20. 1999.  and  must  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  c/o  Huey  P.  Falgoul,  Jr., 
2929  Allen  Parkway,  Houston,  Texas 
77019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickhoiz,  Senior  Counsel. 
or  Susan  M  Olson,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  al  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  Representatians 

1 .  AGAIC  is  a  stock  life  insurance 
company  incorporated  in  Texas.  AGAIC 
is  wholly  owned  by  Western  National 
Corporation  which  is  a  wholly  owned 
subsidiary'  of  AGC  Life  Insurance 
Company,  a  subsidiary  of  American 
General  Corporation. 

2.  The  Account  was  established  by 
AGAIC  under  Te.xas  law.  The  Account 
is  registered  under  the  1940  Act  as  a 
unit  investment  trust  and  serves  as 
funding  vehicles  for  ceriain  individual 
flexible  premium  fixed  and  variable 
deferred  annuity  contracts  issued  by 
AG/UC  (the  "Contracts").  The  Account 
is  currently  divided  into  fifteen  sub- 
accoimts. 

3.  Under  the  Contracts,  a  Contract 
owner  may  select  between  seven  of  the 


Account's  sub-accounts  each  of  which 
invests  in  a  corresponding  series  of  the 
Trust  and  two  fixed  account  options.  An 
owner  of  any  Contract  may  make 
transfers  between  these  options  subject 
to  the  following  limits:  (a)  the  minimum 
transfer  is  S2S0  or  the  value  of  the 
account,  if  less  (or  if  the  value  of  the 
account  after  the  transfer  would  be  less 
than  S500.  the  entire  balance  is 
transferred);  (b)  only  one  transfer  per 
day  is  permitted  between  the  variable 
options:  (c)  only  one  transfer  every  six 
months  is  permitted  from  the  variable 
account  options  to  the  non  dollar  cost 
averaging  fixed  account  option:  and  (d) 
transfer  frnm  the  dollar  cost  averaging 
fixed  account  option  to  the  variable 
account  options  are  limited  to  20%  of 
the  dollar  cost  averaging  account  value. 
No  fees  of  other  charges  are  currently 
imposed  on  transfers,  though  AGAIC 
reserves  the  right  to  impose  a  fee  of  the 
lesser  of  $25  or  2%  of  the  amount 
transferred  for  each  transfer.  Any 
transfer  limits  and  charges  will  be 
suspended  in  connection  with  the 
substitution. 

4.  The  Trust,  an  unincorporated 
business  trust  established  under 
Massachusetts  law.  is  registered  under 
the  1940  Act  as  an  open-end 
management  investment  company 
Shares  of  the  Trust's  seven  portfolios  are 
sold  exclusively  to  the  Account  to  fund 
benefits  under  the  Contracts.  AG. 
Advisory  Services.  Inc.  ("AGAIS").  an 
indirect  subsidiary  of  Western  National 
Corporation,  is  the  investment  advisor 
to  the  Trust. 

5.  Shares  of  AGSPC  are  sold 
exclusively  to  separate  accounts  to  fund 
benefits  under  variable  aimuity 
contracts  and  variable  life  insurance 
policies  sponsored  by  The  Variable 
Annuity  Life  Insurance  Company 

( "VALIC"),  its  affiliates  or  employer 
thrift  plans  maintained  by  VALIC  or 
American  General  Corporation.  VALIC 
is  an  indirect  wholly  owned  subsidiary 
of  American  General  Corporation. 
AGSPC  is  a  Maryland  corporation 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company.  VALIC  ser\'es  as  AGSPC's 
investment  advisor.  Bankers  Trust 
Company  serves  as  sub-advisor  to  tbe 
AGSPC's  Stock  Index  Fund. 

6.  OCCAT  is  a  Massachusetts  business 
trust  registered  under  the  1940  Act  as  an 
open-end  management  investment 
company.  Shares  of  OCCAT  are  sold 
only  to  variable  accounts  of  life 
insurance  companies  as  an  investment 
vehicle  for  variable  annuity  and  variable 
life  insurance  contracts  and  to  qualified 
pension  and  retirement  plans.  OpCap 
Advisors  serves  as  investment  advisor 
for  OCCAT. 
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7.  Shares  of  LIT,  a  Delaware  business 
trust  registered  under  the  1940  Act  as  an 
open-end  management  investment 
company,  are  sold  only  to  variable 
accounts  of  life  insurance  companies  as 
an  investment  vehicle  for  their  variable 
annuity  and  variable  life  insurance 
contracts.  Van  Kampen  Management 
Inc.  serves  as  UT's  investment  advisor. 

8.  AGAIC  proposes  to  substitute: 

(a)  shares  of  AGSPC's  Government 
Securities  Fund  for  shares  of  the  Trust's 
American  General  U.S.  Government 
Securities  Portfolio; 

(b)  shares  of  AGSPC's  Growth  & 
Income  Fund  for  shares  of  the  Trust's 
Credit  Suisse  Growth  and  Income 
Portfolio: 

(c)  shares  of  AGSPC's  International 
Equities  Fimd  for  shares  of  the  Trust's 
Credit  Suisse  International  Equities 
Portfolio: 

(d)  shares  of  OCCAT's  Managed 
Portfolio  for  shares  of  the  Trust's  Elite 
Value  Portfolio; 

(e)  shares  of  AGSPC's  Stock  hidex 
Fund  for  shares  of  the  Trust's  State 
Street  Global  Advisors  Growth  Equity 
PortfoUo; 

(f)  shares  of  AGSPC's  Money  Market 
Fund  for  shares  of  the  Trust's  State 
Street  Global  Advisors  Money  Market 
Portfolio;  and 

(g)  shares  of  UT's  Emerging  Growth 
Portfolio  for  shares  of  the  Trust's  Van 
Kampen  Emerging  Growth  Portfolio. 

9.  American  General  U.S.  Government 
Securities  Portfolio  of  the  Trust  seeks  a 
high  level  of  current  income  by 
investing  primarily  in  fixed  income 
securities  and  mortgage-backed 
securities  issued  or  guaranteed  by  the 
U.S.  Government  and  its  agencies  or 
instrumentalities  and  collateralized 
mortgage  obligations.  AGSPC's 
Government  Securities  Fund  seeks  high 
current  income  and  protection  of  capital 
through  investments  in  intermediate 
and  long-term  U.S.  Government  debt 
securities. 

10.  The  Trust's  Credit  Suisse  Growth 
and  Income  Portfolio  seeks  long-term 
growth  of  capital,  current  income  and 
growth  of  income,  consistent  with 
reasonable  investment  risk  through 
investments  primarily  in  equity 
securities,  fixed  income  securities  and 
cash  instruments.  AGSPC's  Growth  and 
Income  Fund  seeks  to  provide  long-term 
growth  of  capital  and,  secondarily, 
income  through  investment  in  common 
stocks  and  equity-related  securities. 

1 1 .  The  Trust's  Credit  Suisse 
International  Equity  Portfolio  seeks 
long-term  capital  appreciation  by 
investing  in  equity  and  equity  related 
securities  of  companies  located  in  at 
least  five  foreign  countries,  excluding 
the  United  SUtes.  AGSPC's 


International  Equities  Fund  has  as  its 
investment  objective  the  long-term 
growth  of  capital  through  investments 
in  a  diversified  portfolio  of  equity  and 
equity-related  securities  of  foreign 
issuers  that,  as  a  group,  are  expected  to 
provide  investment  results  closely 
corresponding  to  the  performance  of  the 
EAFE  Index. 

12.  The  Investment  objective  of  both 
the  Trust's  Elite  Value  Portfolio  and 
OCCAT's  Managed  Portfolio  is  growth 
of  capital  over  time  through  investment 
in  a  portfolio  consisting  of  conunon 
stocks,  bonds  and  cash  equivalents. 

13.  The  Trust's  State  Street  Global 
Advisors  Growth  Equity  Portfolio  has  as 
its  investment  objective  to  provide  total 
returns  that  exceed,  over  time,  the  S*P 
Index  through  investment  in  equity 
securities.  AGSPC's  Stock  hidex  Fund 
seeks  long-term  capital  grovrth  through 
investment  in  common  stoclcs  that  as  a 
group,  are  expected  to  provide  results 
closely  corresponding  to  the 
performance  of  the  S&P  Index. 

14.The  Trust's  State  Street  Global 
Advisors  Money  Market  Portfolio  seeks 
maximum  cturent  income,  to  the  extent 
consistent  with  the  preservation  of 
capital  and  liquidity  and  the 
maintenance  of  a  stable  SI. 00  per  share 
net  asset  value,  by  investing  in  dollar 
denominated  securities  with  remaining 
maturities  of  one  year  or  less.  AGSPC's 
Money  Market  Portfolio  seeks  liquidity, 
protection  of  capital  and  current  income 
through  investments  in  short-term 
money  market  instruments. 

15.  The  Trust's  Van  Kampen 
Emerging  Growth  Portfolio's  investment 
objective  is  capital  appreciation  and  any 
ordinary  income  from  portfolio 
securities  is  entirely  incidental.  The 
investment  objective  of  LlT's  Emerging 
Growth  Portfolio  is  capital  appreciation 
by  investing  in  a  portfolio  of  securities 
consisting  principally  of  common  stocks 
of  small  and  medium  sized  companies 
considered  by  the  portfolio's  investment 
advisor  to  be  emerging  growth 
companies. 

16.  Applicants  submit  that  the 
substitutions  are  expected  to  result  in 
enhanced  administrative  efficiency. 
Applicants  state  that  the  portfolios  of 
the  Trust  have  remained  relatively  small 
and  their  expense  ratios  have,  therefore, 
remained  relatively  high  because  the 
costs  of  administering  the  portfolios  is 
spread  over  a  relatively  small  asset  base. 
To  maintain  expense  ratios  at 
competitive  levels,  AGAIC  has 
subsidized  the  portfolios'  expenses  and 
until  May  1,  1998,  the  portfolios' 
investment  advisor.  AGAIC,  was  also 
waiving  a  portion  of  its  investment 
advisory  fee.  Since  the  Trust's 
inception,  AGAIC  has  subsidized  other 


expenses  of  the  Trust,  limiting  such 
expense  to  .12%.  Without  those  fee 
waivers  and  subsidies,  total  portfolio 
expenses  would  have  ranged  &om 
1.41%  for  the  Elite  Portfolio  to  3.78% 
for  the  Credit  Suisse  International 
Equity  Portfolio.  AGAIC  is  unwilling  to 
continue  fee  reimbursements 
indefinitely  because  of  the  cost  to 
AGAIC.  For  1998,  fee  waivers  and 
reimbursements  amoimted  to 
approximately  5876,000.  The  AGSPC 
funds,  OCCA'T  Managed  Portfolio,  and 
UT  Emerging  Growth  Portfolio  are 
much  larger  and,  therefore,  enjoy 
economies  of  scale  that  the  Trust's 
portfolios  do  not. 

17.  Applicants  state  that  for  all 
substitutions,  the  gross  total  expense 
ratios  for  the  Trust's  portfolios  are 
substantially  higher  than  those  of  the 
much  larger  AGSPC  hmds,  OCCAT 
Managed  Portfolio,  and  LIT  Emerging 
Growth  Portfolio  that  would  replace 
them.  On  a  net  basis  (after  waivers  or 
reimbursements),  the  proposed 
substitutions  of  AGSPC's  Government 
Securities  Fund  for  the  Trust's 
American  General  U.S.  Government 
Securities  Portfolio,  AGSPC's  Money 
Market  Fund  for  the  Trust's  State  Street 
Global  Advisors  Money  Market 
Portfolio.  OCCAT's  Managed  Portfolio 
for  the  Trust's  Elite  Value  PortfoUo,  and 
UT's  Emerging  Growth  Portfolio  for  the 
Trust's  Van  Kampen  Emerging  Growth 
Portfolio  results  in  increases  in  total 
expense  ratios  of  .01%,  .05%,  .13%  and 
.05%.  respectively.  Applicants  state  that 
those  differences  are,  however,  at  least 
partly  attributable  to  the  waiver  by 
AGAIS  of  its  investment  advisory  fees 
for  part  of  1998.  Applicants  state  that 
since  those  waivers  have  already  been 
discontinued,  it  is  likely  that  the 
expense  ratios  of  the  Trust's  portfolios 
would  be  higher  than  their  proposed 
replacements. 

18.  Applicants  expect  that  the 
substitution  of  AGSPC's  Stock  Index 
Fund  for  the  Trust's  State  Street  Global 
Advisors  Growth  Equity  Portfolio, 
AGSPC's  Money  Market  Fund  for  the 
Trust's  State  Street  Global  Advisors 
Money  Market  Portfolio,  and  OCCAT's 
Managed  Portfolio  for  the  Trust's  Elite 
Value  Portfolio  will  result  in  increases 
in  advisory  fees  of  .25%,  .05%  and 
.13%.  respectively,  but  the  gross  total 
expense  ratios  are  expected  to  decline 
.35%,  1.9%,  and  .59%.  respectively. 

19.  The  chart  below  shows  for  each 
proposed  substitution  the  total  net 
assets,  management  fee  (with  and 
without  waiver  in  the  case  of  the  Trust's 
portfolios),  and  total  expense  ratios 
(with  and  without  reimbursement  in  the 
case  of  the  Trust's  portfolios)  for  the 
year  ended  December  31, 1998. 
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Eliminated 

fund  assets 

(OOO's) 

Eliminated 

Eliminated 

Eliminated 

Eliminated 

Replace- 

Substituting funds 

fund  mgmt 
fee  w/o 

fund  mgml 
fee  w/ 

fund  total 

exp.  w/o 

fund  total 
exp.  w/ 

ment  fund 
assets 

Flepiacement 
fund  mgmt  fee 

Replacement 
fund  total  exp. 

reimburs 

reimburs 

reimb. 

reimb. 

(OOO's) 

AGSPC  Growtti 

&  Income  tor 

Credit  Suisse 

Growth  &  In- 

come   

$16,713 

0.75 

0.68 

2.01 

0.81 

1285,108 

0.75 

0.80 

AGSPC  Inter- 

national Equi- 

ties tor  Credit 

Suisse  Inter- 

national Equity 

5.996 

0.90 

0.82 

3.78 

0.94 

148,785 

0.35 

0.40 

AGSPC  Govt 

Securities  lor 

American  Gen- 

, 

eral  U.S.  Gov't 

Securities  Port- 

folios   

8.679 

0.475 

0.41 

2.46 

0.53 

113,555 

0.S0 

0.54 

AGSPC  Stock 

Index  for  State 

Street  Global 

Advisors 

Growtti  Equity 

15,500 

0.61 

0.54 

1.96 

0.66 

4,100,923 

027 

0.31 

AGSPC  Money 

li^arKet  for 

State  Street 

Global  Advi- 

sors Money 

Market 

9.253 

0.45 

0.37 

2.44 

049 

273.628 

0.50 

0.54 

Growth  with 

waivers  {witti- 

out)  tor  Van 

Kampen 

Emerging 

Growtti  

11,674 

0.75 

0.68 

2.64 

0.80- 

33,400 

0.32 
(0,75) 

0.85 
(1.23) 

OCCAT  Managed 

Portfolio  lor 

EKte  Value  

20,620 

0.65 

0.59 

1.41 

0.71 

777,087 

'0.78 

0.84 

<  Effective  fee  rate  based  on  0\e  following  sctiedule:  0.80%  on  ttie  first  $400  Million.  0.75%  on  ttte  next  $400  Million,  and  0.70%  on  ttie  excess 
over  $800  Million. 


20.  Below  Is  a  chart  showing  the  total 
returns  for  each  of  the  funds  involved  in 
the  proposed  substitutions  for  the  past 
one,  three,  and  five  fiscal  years  (if 
available)  or  since  inception  (if  less  than 
five  years),  as  the  case  may  be. 
Applicants  state  the  performance  of  the 
proposed  replacement  AGSPC  funds, 
OCCAT  Management  Portfolio,  and  UT 
Emerging  Growth  Portfolio  for 
comparable  periods  exceeds  the 
performance  of  the  substituted  Trust 


portfolios  in  all  but  one  case.  For  the 
proposed  substitution  of  AGSPC's 
Money  Market  Fund  for  the  Trust's  State 
Street  Global  Advisors  Money  Market 
Portfolio,  the  replaced  portfolio's 
performance  for  the  one-  and  three-year 
period  exceeds  that  of  the  AGSPC  fund. 
However.  Applicants  submit  that 
periormance  was  accomplished  with 
substantially  subsidized  total  expenses. 
Without  those  subsidies  the  Trust's 
portfolios  would  likely  have 


significantly  underperformed  the 
AGSPC  fund  in  the  past  and  would 
likely  continue  to  do  so  in  the  future 
owing  to  its  substantially  higher 
expenses.  Applicants  state  that  the  State 
Street  Global  Advisors  Money  Market 
Portfolio  out-performance  of  .08%  to 
.20%  would  be  eliminated  by  the  1.90% 
increase  reflected  In  the  gross  total 
expense  ratio. 


Tnjst  portlolios  performance 

ReplaceiTient  funds  peilomiance 

Substituting  funds 

(peroent) 

Since 
Inception 

(peroent) 

1  year 

3  Year 

1  Year 

3  Year 

5  Year 

AGSPC  Gnjwth  &  Incofne  for  Credit  Suisse  Growtti 

1 
1 

and  Income 

14.16 

16.71 

17.89 

14.56                 20.49 

N/A 

AGSPC  International  Equities  for  Credit  Suisse  Inter- 

national Equity  

(0,86) 

6.40 

7.27 

17.76 

9.04 

9.17 

AGSPC  Gov't  Securities  for  American  General  U.S. 

Gov'l  Secunties  .._ 

7.49 

N/A 

6.79 

836 

5M 

6.29 

AGSPC  Slock  Index  for  Slate  Street  Global  Advisors 

Growtti  Equity 

21.60 

24.79 

24.40 

27.14 

26.74 

22.51 
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Substituting  tunds 

TniSt  poftfoUos  performance 
(percent) 

Since 
Inception 

Replacement  tunds  perfomtance 
(percent) 

1  year 

3  Year 

1  Year 

3  Year 

5  Yaw 

AGSPC  Mcney  Market  for  Slate  Street  Global  Advi- 

533 

36.56 
6.72 

5.31 

5.30 

25.11 
17.86 

5.15 

37.56 
7.12 

5.11 

24.56 
17.15 

4.93 

=26.31 
'19.15 

LIT   Emerging   Growth   lor  Van   Kampen    Emerging 

Growttl 

OCCAT  Managed  Portfolio  tor  Elite  Value 

=  Since  Inception  7/3/95. 

'On  SeplemlMr  16.  1994.  an  investment  company  ttien  called  Quest  lor  Value  /kccumuiaiion  Tnjsl  (the  "Old  Trust")  was  effectively  divided 
into  two  investment  funds,  ttie  Old  Trust  and  OCCAT,  at  wfiicn  time  the  Fund  commenced  operations  The  total  net  assets  lor  each  ol  the  Equity 
Small  Cap  and  Managed  Podlolios  immediately  alter  the  transaction  were  586,789,755.  S139.812.573.  and  $682,601,380  respectively  will  re- 
spect to  the  cm  Trust  and  lor  each  ol  the  Equity,  Small  Cap  and  Managed  Ponlolios.  53,764,598.  $8,129,274.  and  S51.345.102.  respectively 
with  respect  to  OCCAT  For  the  penod  pnor  to  September  16,  1994,  the  perlomiance  figures  atwve  lor  each  ol  the  Equity.  Small  Cap  and  Man- 
aged Portloiios  reflect  the  perlomiance  ol  the  corresponding  Portlohos  ol  the  Old  Trust   The  Old  Trust  commenced  operations  on  August  1, 


21.  By  supplements  to  the  prospectus 
for  the  Contracts  and  the  Account, 
AGAIC  will  notify  all  owners  of  the 
Contracts  of  its  intention  to  take  the 
necessary  actions  to  substitute  shares  of 
the  funds.  The  supplements  will  advise 
Contract  owners  that  from  the  dale  of 
the  supplement  until  the  date  of  the 
proposed  substitutions,  owners  are 
permitted  to  make  transfers  among  the 
sub-accounts  as  usual,  except  that  the 
limit  on  frequency  of  transfers  from  the 
variable  account  options  to  the  non 
dollar  cost  averaging  fixed  account 
option  will  be  waived.  The  supplements 
will  also  inform  Contract  owners  that 
AGAIC  will  not  exercise  any  rights 
reserved  imdet  any  Contract  to  impose 
additional  restrictions  on  transfers  until 
at  least  30  days  after  the  proposed 
substitutions. 

22.  The  proposed  substitutions  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Contract  owner's  Contract  value,  cash 
value  or  death  benefit  or  in  the  dollar 
value  of  his  or  her  investment  in  the 
Separate  Accoimt.  Contract  owners  will 
not  incur  any  fees  or  charges  as  a  result 
of  the  proposed  substitutions,  nor  will 
their  rights  or  AGAlC's  obligations 
under  the  Contracts  be  altered  in  any 
way.  All  expenses  incurred  in 
connection  with  the  proposed 
substitutions,  including  legal, 
accounting  and  other  fees  and  expenses, 
will  be  paid  by  AGAIC.  In  addition,  the 
proposed  substitutions  will  not  impose 
any  tax  liability  on  Contract  owners. 
The  proposed  substitutions  will  not 
cause  the  Contract  Fees  and  charges 
currently  being  paid  by  existing 
Contract  ovmers  to  be  greater  aJfter  the 
proposed  substitutions  than  before  the 
proposed  substitutions.  The  proposed 
substitutions  will  not  be  treated  as  a 
transfer  for  the  purpose  of  assessing 
trajisfer  charges  or  for  determdning  the 
nimiber  of  remaining  permissible 
transfers  in  a  Contract  year. 


23.  In  addition  to  the  prospectus 
supplements  distributed  to  (Contract 
owners,  within  five  days  after  the 
substitutions,  contract  owners  will  be 
sent  a  written  notice  informing  them 
that  the  substitutions  were  carried  out 
and  that  they  may  make  open  transfer  of 
all  contract  value  or  cash  value  under  a 
Contract  invested  in  any  one  of  the  sub- 
accounts on  the  date  of  the  notice  to 
another  sub-account  available  under 
their  Contract  without  regard  to  the 
usual  limit  on  the  frequency  of  transfers 
from  the  variable  accxiiml  options  to  the 
non  dollar  cost  averaging  fixed  account 
option.  The  notice  will  ^so  reiterate 
that  AGAIC  will  not  exercise  any  rights 
reserved  by  it  under  the  Contracts  to 
impose  additional  restrictions  on 
transfers  until  at  least  30  days  after  the 
proposed  substitutions  Notices 
delivered  in  certain  states  may  also 
explain  that,  under  the  insurance 
regulations  in  those  states,  affected 
contract  owners  may  exchange  their 
Contracts  for  other  annuity  contracts 
issued  by  AGAIC  (or  one  of  its  affiliates) 
during  the  60  days  following  the 
proposed  substitutions.  The  notices  will 
be  accompanied  by  current  prqspectuses 
for  the  portfolios/funds  involved. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "|i|t 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution." 
The  purpose  of  Section  26(b)  is  to 
protect  the  expectation  of  investors  in  a 
unit  investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer  and  to 
prevent  unscrutinized  which  might,  in 
effect,  force  shareholders  dissatisfied 
with  the  substituted  security  to  redeem 
their  shares,  thereby  possibly  incurring 
either  a  loss  of  the  sales  load  deducted 


from  initial  purchase  payments,  an 
additional  sales  load  upon  reinvestment 
of  the  redemption  proceeds,  or  both. 
Section  26(b)  affords  this  protection  to 
investors  by  preventing  a  depositor  or 
trustee  of  a  unit  investment  trust 
holding  the  shares  of  one  issuer  from 
substituting  for  those  shares  the  shares 
of  another  issuer,  unless  the 
Commission  approves  that  substitution. 

2.  AGAIC  and  the  Account  (the 
"Section  26(b)  Applicants")  request  that 
the  Commission  issue  an  order  pursuant 
to  Section  26(b)  of  the  Act  approving  the 
substitutions  by  AGAIC  of  shares  held 
by  corresponding  sub-accounts  of  the 
Account  as  follows:  (a)  Shares  of 
AGSPC's  Government  Securities  Fimd 
for  shares  of  the  Trust's  American 
General  U.S.  Ckivemment  Securities 
Portfolio;  (b)  shares  of  AGSPC's  Growth 
ft  Income  Portfolio  for  shares  of  the 
Trust's  Credit  Suisse  Growth  and 
Income  Portfolio:  (c)  shares  of  AGSPC's 
International  Equities  Fund  for  shares  of 
the  Trust's  Oedit  Suisse  International 
Equities  Portfolio;  (d)  shares  of 
OCCAT's  Managed  Portfolio  for  shares 
of  the  Trust's  Elite  Value  Portfolio;  (e) 
shares  of  AGSPC's  .Stock  Index  Fund  for 
shares  of  the  Trust's  State  Street  Global 
Advisors  Grovirth  Equity  Portfolio;  (f) 
shares  of  AGSPC's  Money  Market  Fund 
for  shares  of  the  Trust's  State  Street 
Global  Advisors  Money  Market 
Portfolio:  and  (g)  shares  of  LIT's 
Emerging  Growth  Portfolio  for  shares  of 
the  Trust's  Van  Kampen  Emerging 
Growth  Portfolio. 

3.  The  Contracts  expressly  reserve  to 
AGAIC  the  right,  subject  to  compliance 
with  applicable  law,  to  substitute  shares 
of  another  open-end  management 
investment  company  for  shares  of  an 
open-end  management  investment 
company  held  by  a  sub-account  of  the 
Accoimt.  The  prospectuses  for  the     . 
Contracts  contain  appropriate  discloaure 
of  this  right. 

4.  In  the  case  of  the  proposed 
substitution  of  shares  of  OCCAT's 
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Managed  Portfolio  and  LIT's  Emerging 
Growth  Portfolio  for  shares  of  the 
Trust's  Elite  Value  and  Van  Kampen 
Emerging  Growth  Portfolios,  the  Trust's 
portfolios  are  being  replaced  by  the 
funds  after  which  they  were  modeled. 
However.  Applicants  state  that  the 
replacement  funds  have  substantially 
lower  expense  ratios,  on  a  gross  basis 
(and  within  0.13%  on  a  net  basis); 
superior  historical  performance  and 
investment  objectives  that  are 
essentially  identical. 

5.  With  respect  to  the  substitution  of 
shares  of  AGSPC's  Government 
Securities  Fund  for  shares  of  the  Trust's 
American  General  U.S.  Government 
Securities  Portfolio,  shares  of  AGSPC's 
Growth  ft  Income  Fund  for  shares  of  the 
Trust's  Credit  Suisse  Growth  and 
Income  Portfolio,  and  shares  of  AGSPC's 
Money  Market  Fund  for  the  Trust's  State 
Street  Global  Advisors  Money  Market 
Portfolio,  Applicants  state  that  the 
replacement  fimds  have  substantially 
lower  expense  ratios,  on  a  gross  basis 
(and  within  .05%  on  a  net  basis): 
superior  historical  performances,  and 
investment  objectives  that  are 
substantially  the  same. 

6.  With  respect  to  the  substitution  of 
shares  of  AGSPC's  International  Equity 
Fund  for  shares  of  the  Trust's  Credit 
Suisse  International  Equity  Portfolio, 
and  shares  of  AGSPC's  Stock  Index 
Portfolio  for  shares  of  the  Trust's  State 
Street  Global  Advisors  Growth  Equity 
Portfolio,  Applicants  state  that  the 
replacement  funds  also  have  lower 
expense  ratios,  on  a  subsidized  and 
unsubsidized  basis,  superior  historical 
performance,  and  sufficiently  similar 
investment  objectives  to  make  them 
appropriate  replacement  candidates. 

7.  Trie  Substitution  Applicants 
anbcipate  that  Contract  owners  will  be 
at  least  as  well  ofi  with  the  array  of  sub- 
accoimts  offered  after  the  proposed 
substitutions  as  they  have  been  with  the 
array  of  sub-accounts  offered  prior  to 
the  substitutions.  If  the  proposed 
substitutions  are  carried  out,  all 
Contract  owners  will  be  permitted  to 
allocate  piurchase  payments  and  transfer 
Contract  values  between  and  among  the 
same  number  of  sub-accounts  as  they 
could  before  the  proposed  substitutions. 

8.  Applicants  submit  that  none  of  the 
proposed  substitutions  is  the  type  of 
substitution  that  Section  26(b)  was 
designed  to  prevent.  Unlike  traditional 
unit  investment  trusts  where  a  depositor 
could  only  substitute  an  investment 
security  in  a  manner  that  permanently 
affected  all  the  investors  in  the  trust,  the 
Contracts  provide  each  Contract  owner 
vrith  the  right  to  e.xercise  his  or  her  own 
judgment  and  transfer  contract  values 
into  other  sub-accounts.  Moreover, 


Contract  owners  will  be  offered  the 
opportunity  to  transfer  amounts  out  of 
the  affected  sub-accounts  without  cost 
or  other  disadvantage.  The  proposed 
substitutions,  therefore,  will  not  result 
in  the  type  of  costly  forced  redemption 
that  Section  26(b)  was  designed  to 
prevent.  In  addition,  other  factors  that 
may  have  influenced  a  Contract  owner 
to  purchase  a  Contract,  such  as  AGAlC's 
size,  financial  condition,  and  reputation 
and  the  type  of  insurance  coverage  and 
benefits  provided  by  the  Contract,  will 
remain  the  same. 

9.  The  Section  26(b)  Applicants 
request  an  order  of  the  Commission 
pursuant  to  Section  26(b)  of  the  Act 
approving  the  proposed  substitutions  by 
AGAIC.  The  Section  26(b)  Applicants 
submit  that,  for  all  the  reasons  stated 
above,  the  proposed  substitutions  are 
inconsistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

10.  AGAIC.  the  Account,  AGSPC  and 
the  Trust  ("Section  17(b)  Applicants") 
request  an  order  pursuant  to  Section 

1 7(b)  of  the  1940  Act  exempting  them 
from  the  provisions  of  Section  1 7(a)  of 
the  Act  to  the  extent  necessary  to  permit 
them  to  carry  out  the  following 
proposed  substitutions  of  shares  held  by 
corresponding  sub-accoimts  of  the 
Account:  (1)  Shares  of  AGSPC's 
Government  Seciuities  F\md  for  shares 
of  the  Trust's  American  General  U.S. 
Securities  Portfolio:  (2)  shares  of 
AGSPC's  Growth  &  Income  Fund  for 
shares  of  the  Trust's  Credit  Suisse 
Growth  and  Income  Portfolio:  (3)  shares 
of  AGSPC's  International  Equitj'  Fund 
for  shares  of  the  Trust's  Credit  Suisse 
International  Equity  Portfolio:  (4)  shares 
of  AGSPC's  Stock  Index  Fund  for  shares 
of  the  Trust's  State  Street  Global 
Ad\isors  Growth  and  Equity  Portfolio: 
and  (5)  shares  of  AGSPC's  Money 
Market  Fimd  for  shares  of  the  Trust's 
State  Street  Global  Advisors  Money 
Market  Portfolio  (the  "In  Kind 
Transactions"). 

11.  Section  17(a)(1)  of  the  1940  Act. 
in  relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal,  from 
knowingly  selling  any  securities  or 
other  property  to  that  company.  Section 
17(a)(2)  of  the  Act  generally  prohibits 
the  same  persons,  acting  as  principals, 
from  knowingly  ptuchasing  any  security 
or  other  property  from  the  registered 
investment  company. 

12.  Section  2(a)(3i  of  the  1940  Act 
defines  the  term  "affiliated  person  of 
another  person"  in  relevant  part  as:  (A) 
Any  person  directly  or  indirectly 
owning,  controlling,  or  holiling  with 


power  to  vote.  5  percent  or  more  of  the 
outstanding  voting  securities  of  such 
other  person:  (B)  any  person  5  percent 
or  more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote,  by  such  other  person:  and  (C) 
any  person  directly  or  indirectly 
controlling,  controlled  by.  or  imder 
common  control  with,  such  other 
person. 

13.  Applicants  submit  that  the  Trust 
and  AGSPC  and  the  portfolios/fimds  of 
each  may  be  affiliated  persons  of  each 
other  or  affiliated  persons  of  affiliated 
persons  of  each  other.  Each  may  also  be 
an  affiliate  person  of  AGAIC.  The 
proposed  In  Kind  Transactions  could  be 
seen  as  the  indirect  purchase  of  shares 
of  AGSPC  fimds  with  portfolio 
securities  of  the  Trust's  portfolios  and 
the  indirect  sale  of  portfoUo  securities  of 
the  Trust's  portfolios  for  shares  of  the 
AGSPC  fimds.  Pursuant  to  this  analysis, 
the  proposed  In  Kind  Transactions 
could  also  be  viewed  as  a  purchase  or 
sale  of  such  securities  to  funds  of 
AGSPC  by  AGAIC  acting  as  principal.  If 
categorized  in  this  manner,  the 
proposed  In  Kind  Transactions  would 
contravene  Section  17(a). 

14.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may.  upon 
application,  issue  an  order  exempting 
any  proposed  transaction  from  the 
provisions  of  Section  1 7(a)  if  evidence 
establishes  that:  (1)  The  terms  of  the 
proposed  transaction,  incluiiing  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned:  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
(xmcemed,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
Act;  and  (3)  the  proposed  transacrtioo  is 
consistent  with  the  general  purposes  of 
the  Act. 

.    15.  Rule  17a-7  under  the  1940  Act 
exempts  from  the  prohibitions  of 
Section  17(a).  subject  to  certain 
enumerated  conditions,  a  purchase  or 
sale  transaction  between  registered 
investment  companies  or  separate  series 
of  registered  investment  companies, 
whirib  are  affiliated  persons,  or  affiliated 
persons  of  affiliated  persons,  of  each 
other,  between  separate  series  of  a 
registered  investment  company,  or 
between  a  registered  investment 
company  or  a  separate  series  of  a 
registered  investment  company  and  a 
person  which  is  an  affiliated  person  of 
such  registered  investment  company  (or 
affiliated  person  of  such  person)  solely 
by  reason  of  having  a  common 
investment  advisor  or  investment 
advisors  which  are  affiliated  persons  of 
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each  other,  common  directors,  and/or 
comnion  officers. 

16.  AGAIC,  the  Trust  and  AGSPC 
cannot,  however,  rely  on  Rule  1 7a— 7  in 
connection  with  their  participation  as 
principals  in  the  proposed  In  Kind 
Transaction  because  they  are  not 
affiliated  persons  of  each  other  solely  by 
reason  of  having  a  common  investment 
advisor  or  affiliated  investment 
advisors,  common  directors,  and/or 
common  officers.  Moreover,  one  of  the 
conditions  enumerated  in  Rule  17a-7 
requires  that  the  transaction  be  a 
purchase  or  sale,  for  no  consideration 
other  than  cash  payment  against  prompt 
delivery  of  a  security  for  which  market 
quotations  are  readily  available.  The 
proposed  purchase  of  AGSPS  shares 
with  the  Trust's  securities,  however, 
entails  the  purchase  and  sale  of 
securities  for  securities. 

17.  The  Section  17(b)  Applicants 
submit  that  the  terms  of  the  proposed 
substitutions  by  AGAIC.  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  The  Section  17(bl 
Applicants  also  submit  that  the 
proposed  In  Kind  Transactions  are 
consistent  with  the  policies  of  each  of 
the  investment  companies  involved  as 
recited  in  the  current  registration 
statements  and  reports  filed  by  the  Trust 
filed  under  the  1940  Act. 

18.  The  Section  17(b)  Applicants 
maintain  that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  and  received,  are  reasonable, 
fair  and  do  not  involve  overreaching 
because  (1)  the  transactions  do  not 
cau.ie  owner's  interests  under  a  contract 
to  be  diluted  and  (2)  the  transactions 
will  comply  with  the  conditions  set 
forth  in  Rule  17a-7,  other  than  the 
requirement  related  to  consideration. 
The  In  Kind  Transaction  will  lake  place 
at  relative  net  asset  value  with  no 
change  in  amount  of  any  Contract 
owner's  contract  or  cash  value  or  death 
benefit  or  the  dollar  value  of  his  or  her 
investment  in  the  account. 

19.  The  Section  17  Applicants  state 
that  the  board  of  trustees/ directors  of 
the  Trust  and  AGSI>C  have  adopted 
procedures,  as  required  by  paragraph 
(e)(1)  of  Rule  17a-7,  pursuant  to  which 
the  series  of  each  may  purchase  and  sell 
securities  to  and  from  their  affiliates. 
The  Section  17(b)  Applicants  represent 
that  they  will  carry  out  the  proposed 
substitutions  in  conformity  with  the 
conditions  of  Rule  17a-7  and  each 
series'  procedures  thereimder,  except 
that  the  consideration  paid  for  the 
securities  being  purchased  or  sold  will 
not  be  entirely  in  cash.  The  proposed 
transactions  will  be  effected  based  upon 


the  independent  current  market  price  of 
the  portfolio  securities  valued  as 
specified  in  paragraph  (b)  of  Rule  1 7a- 
7  and  the  net  asset  value  per  share  of 
each  fund  involved  will  be  valued  in 
accordance  with  the  procedures 
disclosed  in  the  Trust's  and  AGSPC's 
registration  statements  and  as  required 
by  Rule  22c-l  under  the  Act.  No 
brokerage  commission,  fee,  or  other 
remtmeration  will  be  paid  to  any  party 
in  connection  with  the  proposed 
transactions.  In  addition,  the  boards  of 
trustees/directors  of  each  of  the  Trust 
and  AGSPC  will  subsequently  review 
the  proposed  substitutions  and  make 
determinations  required  bv  paragraph 
(e)(3)  of  Rule  17a-7. 

20.  Applicants  assert  that  the 
proposed  redemption  of  shares  of  the 
Trust  is  consistent  with  the  investment 
policy  of  the  Trust  and  each  of  its 
portfolios,  provided  that  the  shares  are 
redeemed  at  their  net  asset  value  in 
conformity  with  Rule  22c-l  luider  the 
Act.  Likewise,  the  sales  of  shares  of  the 
AGSPC  funds  for  investment  securities, 
as  contemplated  by  the  proposed 
substitutions,  is  consistent  with  the 
investment  policies  of  each  its  funds,  as 
recited  in  AGSPC's  registration 
statement,  provided  that  (a)  the  shares 
are  sold  at  their  net  asset  value  and  (b) 
the  investment  securities  are  of  the  type 
and  quality  that  the  respective  funds 
would  each  have  acquired  with  the 
proceeds  from  share  sales  had  the  shares 
been  sold  for  cash.  To  assure  that  the 
second  condition  is  met,  VALIC  will 
examine  the  portfolio  securities  being 
offered  to  each  AGSPC  fund  and  accept 
only  those  securities  as  consideration 
for  shares  that  it  would  have  acquired 
for  such  fund  in  a  cash  transaction. 

21.  The  Section  17(b)  Applicants 
submit  that,  for  all  the  reasons  stated 
above,  the  terms  of  the  proposed  In 
Kind  Tratisactions,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair  to:  (1)  AGSPC 
and  its  funds,  (2)  the  Trust  and  its 
portfolios,  and  (3)  Contract  owners 
invested  in  AGSPC's  funds  and  the 
Trust  portfolios;  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  Furthermore,  the  Section 

1 7(b)  Applicants  represent  that  the 
proposed  substitutions  will  be 
consistent  with  the  policies  of:  (a) 
AGSPC  and  its  funds  and  (b)  the  Trust 
and  its  portfolios,  as  is,  or  will  be,  stated 
in  the  registration  statement  and  reports 
filed  under  the  Act  by  each,  and  with 
the  general  purposes  of  the  Act. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  orders  meet  the  standards  set 


forth  in  Sections  26(b)  and  17(b)  of  the 
1940  Act  and  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  99-31390  Filed  12-2-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COtmiMSStON 

Sunshine  Act  Maatlng 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Seciuities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  6,  1999. 

An  open  meeting  will  be  held  on 
Wednesday,  December  8, 1999  at  10:00 
a.m. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
December  8.  1999.  at  10:00  a.m.,  will  be: 

Adopting  an  amendment  to  the 
Intermarket  Trading  Systems  (ITS)  Plan, 
expanding  the  ITS/Computer  Assisted 
Execution  System  linkage  to  all  listed 
securities.  For  further  information, 
please  contact  Christine  Richardson  at 
(202)  942-0748. 

Issuing  a  concept  release  on  market 
information  fees  and  the  role  of 
revenues  generated  by  such  fees  in 
funding  the  ofjeration  and  regulation  of 
the  markets.  "The  release  would  describe 
the  current  arrangements  for 
disseminating  market  information  and 
invite  public  comment  on  ways  in 
which  the  arrangements  could  be 
revised  to  further  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
national  market  system  objectives.  For 
further  information,  please  contact 
Daniel  M.  Gray  at  (202)  942-4164. 

Proposing  an  amendment  to  Rule  12f- 
2  under  the  Exchange  Act  which 
governs  unlisted  trading  privileges  in 
listed  initial  public  offerings.  For  further 
infonnation,  please  contact  Kevin 
Ehrlich  at  (202)  942-0778. 

The  Commission  will  hear  oral 
argument  on  an  appeal  by  the  Division 
of  Enforcement  from  an  administrative 
law  judge's  initial  decision  imposing 
sanctions  on  Clarence  Z.  Wurts.  The  law 
judge  found  that  Wurts  failed 
reasonably  to  supervise  Michael  G. 
Cohen,  a  registered  representative,  with 
a  view  to  preventing  violations  of  the 
federal  securities  laws.  For  further 
information,  please  contact  Diane  V. 
White  at  (202)  942-0959. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
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scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  November  29.  1999. 
lonathan  G.  Katz. 
Secretary. 

(FR  Dor.  99-31455  Filed  11-30-99:  4:19  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42180;  File  No.  SR-EMCC- 

99-7] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Order  Granting  Approval 
of  a  Proposed  Rule  Change  Regarding 
Clearing  Agency  Cross-Guaranty 
Agreements 

November  29, 1999. 

On  June  4, 1999,  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ( 'Commission")  a 
proposed  rule  change  (File  No.  SR- 
EMCC-99-7)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposed 
was  published  in  the  Federal  Register 
on  August  6, 1999.^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

EMCC's  Rule  21  authorizes  EMCC  to 
enter  into  "clearing  agency  cross- 
guaranty  agreements. " '  On  June  2, 
1999,  EMCC  entered  into  clearing 
agency  cross-guaranty  agreements  with 
the  National  Securities  Clearing 
Corporation  ("NSCC"),  the  Government 
Securities  Clearing  Corporation 
("GSCC"),  and  the  International 
Securities  Clearing  Corporation 
("ISCC").  According  to  EMCC,  the  form 
of  agreement  with  each  of  these  entities 
is  substantially  similar  to  the  form  of 
agreement  approved  by  the  Commission 


'l5U.S.C.78l(b)(l|. 

'Securitins  Exchange  Act  Release  No.  41673  (]ulv 
30, 19991,  64  FR  43006  [File  No.  SR-EMCG-97-71 

'  Under  EMCT's  Rule  1 .  "clearing  agency  crots- 
guaranty  agreemenl"  means  an  agreement  between 
EMIX  and  another  clearing  entity  relating  to  the 
guaranty  by  EMOC  of  certain  obligations  of  a 
member  to  such  clearing  entity. 


in  rule  changes  previously  submitted  by 
NSCC,  MBSCC,  GSCC,  and  ISCC 

Generally,  the  limited  cross-guaranty 
pro\'ided  for  by  the  clearing  agenc\' 
cross-guaranty  agreements  is  invoked 
when  a  clearing  entiti,'  ceases  to  act  for 
a  common  member.  'This  limited 
guaranty  enables  clearing  agencies  that 
have  entered  into  limited  cross-guaranty 
agreements  to  benefit  from  a  defaulting 
member's  excess  collateral  at  other 
clearing  agencies  in  which  the 
defaulting  member  was  a  participant. 
The  guaranty  provides  that  resources  of 
the  defaulting  common  member 
remaining  after  the  defaulting  common 
member's  obligations  to  the 
guaranteeing  clearing  agency  have  been 
satisfied  may  be  used  to  satisf>'  any 
unsatisfied  obligations  to  the  other 
clearing  agencies.  The  guaranty  is 
limited  to  the  extent  of  the  resources 
relative  to  the  defaulting  common 
member  remaining  at  the  guaranteeing 
clearing  agency. 

EMCC  believes  that  the  clearing 
agency  cross-agency  agreements  should 
be  beneficial  because  the  funds  that  may 
be  made  available  to  it  may  provide 
resources  that  may  make  a  pro  rata 
rJiarge  against  its  clearing  fund 
uimecessary  or  lesser  in  amount. 

The  benefits  actaiiing  to  EMCC  from 
a  Clearing  agency  cross-guaranty 
agreement  are  illustrated  by  the 
following  example: 

Broker-dealer  BD  upon  insolvency 
owes  EMCC  a  net  of  S5  million.  BD  is 
owed  a  net  of  $3  million  by  Clearing 
Entity  X.  In  the  absence  of  a  clearing 
agency  cross-guaranty  agreement. 
Clearing  Entity  X  would  be  obligated  to 
pay  S3  million  to  BD's  bankruptcy 
estate,  and  EMCC  would  have  a  claim 
for  SS  million  against  BD's  bankruptcy 
estate  as  a  general  creditor  with  no 
assurance  as  to  the  extent  of  recovery. 
Under  an  effective  cross-guaranty 
agreement,  however.  Clearing  Entity  X 
would  pay  to  EMCC  the  S3  million  it 
ovraed  to  BD.  As  a  result,  EMCC's  net 
exposure  to  the  defaulting  common 
member  BD  would  be  reduced. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  thai  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 


safeguarding  of  securities  in  the  custody 
or  control  of  the  clearing  agency  or  for 
which  it  is  responsible  and  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  thai  the 
proposal  is  consistent  with  EMCC's 
obligation  to  assure  the  safeguarding  of 
securities  and  funds  in  the  custody  or 
control  of  the  clearing  agency  for  which 
it  is  responsible  because  cross-guarantee 
agreements  among  cleanhg  entities  are  a 
method  of  reducing  ris^  of  loss  due  to 
a  common  member's  default. 
Furthermore,  the  Commission  has 
encouraged  the  use  of  cross-guarantee 
agreements  and  other  similar 
arrangements  among  clearing  agencies.^ 
ConsequenUy.  cross-guarantee 
agreements  should  assist  clearing 
agencies  in  assuring  the  safeguarding  of 
securities  and  funds  in  their  custody  or 
control. 

The  Commission  also  believes  the 
proposals  are  consistent  with  EMCC  s 
obligation  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  by  entering  into  such 
agreements,  EMCC  can  mitigate  the 
systematic  risks  posed  to  it  and  to  the 
national  clearance  and  settiement 
system  as  a  result  of  a  defaulting 
common  member. 

ni.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposals  are 
consistent  with  the  requirements  of  the 
Act,  and  in  particular  with  the 
requirements  of  Section  1 7A  of  the  Act 
and  the  rules  and  regulations 
thereimder. 

/( Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  thai  the 
proposed  rule  change  (File  No.  SR- 
EMCC-99-7)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
lonathan  G.  Katz. 
Secretar\: 

[FR  DOL.  99-31391  Filed  12-2-99:  B:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetMU  No.  34-421M:  Fll*  No.  SR-OCC- 
99-13] 

Sen-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Rling  and  Order  Granted 
Accelerated  Approval  of  a  Proposed 
Rule  Cttange  Relating  to  Closing  Early 

November  19.  1999. 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exdiaage  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
October  27. 1999,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  OCC  the  flexibility,  with  notice  to 
its  Clearing  Members,  to  set  earlier  cut- 
off times  in  Rule  801  when  OCC's 
participant  exchanges  close  early. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  OCC  the  flexibility 
to  deviate,  with  notice  to  its  Clearing 
Members,  from  the  cut-off  times 
designated  in  OCC's  Rule  801  on  those 
dates  when  OCC's  participant  exchanges 
announce  an  early  close.  For  example, 
the  rule  change  would  apply  to  early 
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summaries  piepared  by  QCC 


market  closes  scheduled  for  November 
26, 1999  and  December  31, 1999. 

Rule  801  designates  specific  cut-o^ 
times  for  the  exercise  of  options  on 
business  days  other  than  tiie  business 
day  preceding  the  expiration  date. 
These  times  include  the  time  by  which 
exercise  notices  must  be  submitted  and 
the  time  when  they  become  irrevocable. 
In  respect  of  most  American  option 
contracts,  the  time  for  both  of  these 
events  is  7:00  p.m.'  OCC  is  unable  to 
commence  its  processing  until  after  that 
time,  as  the  exercises  made  during  a 
business  day  are  an  integral  pari  of 
OCC's  nightly  processing.  When  the 
exchanges  close  early.  OCC  has  to  wait 
for  hours  before  it  can  close  the  window 
for  exercise  notices  and  begin  nightly 
processing.  Likewise,  Clearing  Members 
have  to  wait  for  critical  production 
reports  from  OCC.  The  flexibility  to 
deviate  from  the  designated  time  in  Rule 
801  when  the  participant  exchanges 
close  early  would  allow  OCC  to  process 
early  and  generate  critical  reports  to 
Clearing  Members  on  a  more  timely 
basis.  Thus,  it  would  provide  for  a  more 
prompt  clearance  and  settlement 
process  and  benefit  both  OCC  and  its 
Clearing  Members. 

The  ability  to  process  early  is  even 
more  critical  for  December  31, 1999. 
The  participant  exchanges  have 
aimounced  an  early  market  close  for 
that  day.  OCC  would  like  to  complete  its 
processing  that  day  by  midnight  in  an 
effort  to  reduce  any  year  2000  related 
problems,  including  the  potential  for 
any  issues  caused  by  third  party 
vendors.  OCC's  nightly  processing  for 
December  31,  includes  both  its 
processing  for  that  trading  day  and  its 
year-end  processing.  Early  processing 
would  better  ensure  that  timely  reports 
will  be  provided  to  OCC's  Clearing 
Members.  It  would  also  give  OCC  more 
time  to  address  any  problems  that  might 
arise.  Thus,  for  that  day.  the  flexibility 
to  change  the  times  under  Rule  801 
would  promote  both  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

To  help  achieve  the  goal  of 
completing  processing  by  midnight  on 
December  31.  the  exchanges  have  agreed 
to  transmit  their  matched  and 
unmatched  trade  files  to  OCC  early. 
However,  as  previously  stated,  to 
commence  early  processing,  it  is 
necessary  to  advance  the  cut-off  time  for 
exercises.  OCC  anticipates  providing 
Clearing  Members  with  the  same 
amount  of  time  to  transmit  post-trading 
activity  and  exercise  notices  to  OCC  as 
after  a  regular  market  close.  However,  as 
a  result  of  this  earlier  processing  by 
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OCC,  Clearing  members  would  receive 
critical  production  reports  earlier, 
allowing  them  to  complete  their  own 
internal  processing  for  December  31  on 
a  more  timely  basis. 

The  exchanges  have  also  annoimced 
an  early  market  close  for  November  26, 
1999,  the  day  after  Thanksgiving.  On 
that  day,  OCC  and  the  exchanges  would 
like  to  process  early  as  a  test  for  the 
early  processing  scheduled  for 
December  31.  ITie  rule  change  would 
allow  OCC  the  flexibility  to  conduct  this 
"test  run." 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act, 
because  it  promotes  the  prompt  and 
accurate  clearance  and  setdement  of 
securities  tran-sactions  by  giving  OCC 
flexibility  to  begin  processing  early 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  in  the  public 
interest,  and  for  the  protection  of 
investors. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change  and  none 
have  been  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

OCC  requests  accelerated 
effectiveness  of  this  filing  pursuant  to 
Section  19(b)(2)  inasmuch  as  such 
treatment  is  necessary  to  enable  OCC  to 
provide  adequate  notice  to  its  Members 
of  the  time  changes  for  the  November 
25, 1999  and  December  31. 1999 
processing  schedules  so  they  can  notify 
their  customers. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  viriU  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  December  27.  1999. 

It  Is  Therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-99-13)  be,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  tile  Commi.s.sion  by  the  Division  of 
Market  Regulation,  puniuttnl  to  delegated 
authority. 
Jonathan  Katz, 
Secretary. 

ire  Doc  99-31392  Filed  12-Z-99: 8:45  ami 
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DEPARTMENT  OF  STATE 

[Notice  No.  3165] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Ship  Design  and 
Equipment;  Meeting  Notice 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  1 :00  pm  on  Tuesday. 
December  7,  1999,  in  Room  6103,  at 
U.S.  Coast  Guard  Headquarters,  2100 
2nd  Street,  SW,  Washington,  DC  20593- 
(XX)1.  The  purpose  of  the  meeting  is  to 
prepare  for  the  forty-third  session  of  the 
Subcommittee  on  Ship  Design  and 
Equipment  of  the  International  Maritime 
Organization  (IMO)  which  is  scheduled 
for  April  10-14.  2000,  at  IMO 
Headquarters  in  London,  England. 

Among  other  things,  items  of 
particular  interest  are:  revision  of  the 
High  Speed  Craft  Code;  revision  of 
resolutions  MEPC.60(33|  and  A.586(14) 
regarding  pollution  prevention 
equipment;  safety  of  passenger 
submersible  craft;  asbestos-related 
problems  on  board  ships;  casualty 
analysis;  development  of  guidelines  for 
ships  operating  in  ice-covered  waters; 
developments  on  requirements  for  wing- 
in-ground  craft;  low-powered  radio 
homing  devices  for  liferafts  on  ro-ro 
passenger  ships;  international  approval 
procedures  for  life-saving  appliances; 
improved  thermal  protection; 
amendments  to  resolution  A.  744(1 8) 


regarding  guidelines  on  the  enhanced 
program  of  inspections  during  surveys 
of  bulk  carriers  and  oil  tankers;  and 
guidelines  under  MARRDL  Annex  VI  on 
prevention  of  air  pollution  fit)m  ships. 

IMO  works  to  develop  international 
agreements,  guidelines,  and  standards 
for  the  marine  industry.  In  most  cases, 
these  form  the  basis  for  class  society 
rules  and  national  standards/ 
regulations.  Such  an  open  meeting 
supports  the  U.S.  Representative  to  the 
IMO  Subcommittee  in  developing  the 
U.S.  position  on  those  issues  raised  at 
the  IMO  Subcommittee  meetings.  This 
open  meeting  serves  as  an  excellent 
forum  for  the  public  to  express  their 
ideas  and  participate  in  the 
international  rulemaking  process.  All 
members  of  the  public  are  encouraged  to 
attend  or  send  representatives  to 
participate  in  the  development  of  U.S. 
positions  on  those  issues  affecting  your 
maritime  industry  and  remain  abreast  of 
all  activities  ongoing  within  the  IMO. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Wayne 
Lundy.  U.S.  Coast  Guard  Headquarters, 
Cominandant  (G-MSE-3),  2100  2nd 
Street,  SW,  Washington,  DC  20593-0001 
or  by  calling:  (202)  267-2206. 

Dated:  November  30. 1999 
Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

IFR  Doc.  9»-31550  Filed  12-2-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Antidrug  and  Alcohol  Misuse 
Prevention  Programs  for  Personnel 
Engaged  in  Specified  Aviation 
Actlv)tl9S 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

summary:  The  FAA  has  determined  that 
the  minimimi  percentage  rate  for  drug 
testing  for  the  period  January  1 ,  2000, 
through  December  31.  2000,  will  remain 
at  25  percent  of  covered  aviation 
employees  for  random  drug  testing  and 
will  remain  at  10  percent  of  covered 
aviation  employees  for  random  alcohol 
testing. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Patrice  M.  Kelly.  Office  of  A\iation 
Medicine.  Drug  Abatement  Division, 
Program  Analysis  Branch  (AAM-810), 
Federal  Aviation  Administration,  BOO 


Independence  Avenue  SW,  Washington, 
DC  20591:  telephone  (202)  267-8976. 

SUPPLEMENTARY  INFORMATION: 

Administrator's  Determination  of  1999 
Random  Drug  and  Alcohol  Testing 
Rates 

In  final  rules  published  in  the  Federal 
Register  on  Februan,'  15.  and  December 
2.  1994  (59  FR  7380  and  62218. 
respectively),  the  FAA  announced  that 
it  will  set  future  minimum  annual 
percentage  rates  for  random  alcohol  and 
drug  testing  for  aviation  industry 
employers  according  to  the  results 
which  the  employers  experience 
conducting  random  alcohol  and  drug 
testing  during  each  calendar  year.  The 
rules  set  forth  the  formula  for 
calculating  an  annual  aviation  industry 
"violation  rale"  for  random  alcohol 
testing  and  an  aimual  aviation  industry 
"positive  rale"  for  random  drug  testing. 
The  "violation  rate"  for  random  alcohol 
tests  means  the  number  of  covered 
employees  found  during  random  tests 
given  under  14  CFR  part  121,  appendix 
I  to  have  an  alcohol  concentration  of 
0.04  or  greater  plus  the  number  of 
employees  who  refused  a  random 
alcohol  test,  divided  by  the  total 
reported  number  of  employees  given 
random  alcohol  tests  plus  the  total 
reported  number  of  employees  who 
refijsed  a  random  lest.  The  "positive 
rate"  means  the  number  of  positive 
results  for  random  drug  tests  conducted 
under  14  CFR  part  121.  appendix  1  plus 
the  number  of  refusals  to  take  random 
drug  tests,  divided  by  the  total  number 
of  random  drug  tests  plus  the  number  of 
refusals  to  take  random  drug  tests.  The 
violation  rate  and  the  positive  rate  are 
calculated  using  information  required  to 
be  submitted  to  the  FAA  by  specified 
aviation  industry  employers  as  part  of 
an  FAA  Management  Information 
System  (MIS)  and  form  the  basis  for 
maintaining  or  adjusting  the  minimum 
annual  percentage  rates  for  random 
alcohol  and  drug  testing  as  indicated  in 
the  following  paragraphs. 

When  the  annual  percentage  rate  for 
random  alcohol  testing  is  25  percent  or 
more,  the  FAA  Administrator  may  lower 
the  rate  to  10  percent  if  data  received 
under  the  MIS  reporting  requirements 
for  two  consecutive  calendar  years 
indicate  that  the  violation  rate  is  less 
than  0.5  percent. 

When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  50  percent,  the  FAA 
Administrator  may  lower  the  rate  to  25 
percent  if  data  received  under  the  MTS 
reporting  requirements  for  two 
consecutive  calendar  years  indicate  that 
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the  violation  rate  is  less  than  1.0  percent 
but  equal  to  or  greater  than  0.5  percent. 

When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  10  percent,  and  the  data 
received  under  the  MIS  reporting 
requirements  for  that  calendar  year 
indicate  that  the  violation  rate  is  equal 
to  or  greater  than  0.5  percent  but  less 
than  1.0  percent,  the  FAA  Administrator 
must  increase  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  to  25  percent. 

When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  less,  and  the  data 
received  under  the  MIS  reporting 
requirements  for  that  calendar  year 
indicate  that  the  violation  rate  is  equal 
to  or  greater  than  1.0  percent,  the  FAA 
Administrator  must  increase  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  to  50  percent. 

When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  FAA  Administrator 
may  lower  the  rate  to  25  percent  if  data 
received  imder  the  MIS  reporting 
requirements  for  two  consecutive 
calendar  years  indicate  that  the  positive 
rate  is  less  than  1 .0  percent. 

When  the  minimum  aimual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  MIS  reporting  requirements 
for  any  calendar  year  indicate  that  the 
reported  positive  rate  is  equal  to  or 
greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent. 

There  is  a  one  year  lag  in  the 
adjustment  in  the  minimum  annual 
percentage  rates  for  random  drug  and 
alcohol  testing  because  MIS  data  for  a 
given  calendar  year  is  not  reported  to 
the  FAA  until  the  following  calendar 
year.  For  example,  MIS  data  for  1997  is 
not  reported  to  the  FAA  until  March  15. 
1998,  and  any  rate  adjustments  resulting 
from  the  1997  data  are  not  effective 
until  January  1, 1999.  following 
publication  by  the  FAA  of  a  notice  in 
the  Federal  Register. 

The  minimum  annual  percentage  rate 
for  random  alcohol  testing  was  10 
percent  for  calendar  year  1999.  In  this 
notice,  the  FAA  announces  that  it  has 
determined  that  the  violation  rate  for 
calendar  year  1998  is  less  than  one 
percent  positive,  at  approximately  0.14 
pert:ent.  Since  the  data  received  for  that 
calendar  year  do  not  indicate  that  the 
violation  rate  is  equal  to  or  greater  than 
0.5  percent  but  less  than  1.0  percent,  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  for  aviation 
industry  employers  for  calendar  year 
2000  will  remain  at  10  percent. 


The  minimum  annual  percentage  rate 
for  random  drug  testing  was  25  percent 
in  calendar  year  1999.  Therefore,  the 
FAA  is  also  announcing  that  it  has 
determined  that  the  positive  rate  for 
calendar  year  1998  is  less  than  1 
percent,  at  approximately  0.68  percent, 
and  that  the  minimum  annual 
percentage  rate  for  random  drug  testing 
for  aviation  industry  employers  for 
calendar  year  2000  will  remain  at  25 
percent. 

Dated.  November  29. 1999. 
Robert  Poole, 

Acting  Federal  Air  Surgeon- 
IFR  Doc.  99-31405  Filed  12-2-99;  8:45  am] 
nujHO  coat  wio-ii-ii 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Privacy  Act  of  1974.  as  Amended; 
System  of  Records 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  alteration  to  Privacy 
Act  System  of  Records. 

summary:  The  Department  is 
consolidating  systems  of  records 
pertaining  to  the  implementation  of  the 
Freedom  of  Information  Act  and  Privacy 
Act  programs  into  one  Treasury-wide 
system  of  records.  The  system  of  records 
Treasury/DO  .150 — Disclosure  Records 
will  be  renamed  "Freedom  of 
Information  Act/Privacy  Act  Request 
Records." 

DATES:  Comments  must  be  received  no 
later  than  January  3,  2000.  The  proposed 
alterations  to  the  system  of  records  will 
be  effective  January  12,  2000,  unless  the 
Department  receives  comments  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
Departmental  Disclosure  Office,  Room 
1054  MT.  Department  of  the  TreSsury, 
Washington.  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Underwood.  Program  Analyst, 
Departmental  Di.sclo9ure  Office,  (202) 
622-0930.  Fax:  202-622-3895. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  consolidating  systems  of 
records  pertaining  to  the 
implementation  of  the  Freedom  of 
Information  and  Privacy  Act  programs 
into  one  Treasury-wide  system  of 
records.  The  notices  for  the  systems  of 
records  were  last  published  in  their 
entirety  beginning  at  63  FR  69716  on 
December  17, 1998.  Each  Treasury 
bureau  (except  the  Internal  Revenue 
Service)  is  listed  under  "System 
Location"  and  the  disclosure  official  for 


each  bureau  is  identified  as  a  "System 
Manager."  The  Internal  Revenue  Service 
will  retain  its  own  system  of  records 
Treasury/IRS  48.001— Disclosure 
Records  since  it  pertains  not  only  to 
requests  for  disclosure  pursuant  to  the 
Freedom  of  Information  Act  and  the 
Privacy  Act,  but  also  to  the  disclosure 
of  returns  and  return  information  as 
provided  bv  the  Internal  Revenue  Code 
(26  U.S.C.  6103.  7801  and  7802). 
The  notice  also  revises  existing 
routine  uses,  adds  five  new  routine 
uses,  and  revises  the  policies  and 
practices  for  storing,  retrieving, 
accessing,  retaining,  and  disposing  of 
records  in  the  system. 

The  following  systems  of  records 
notices  will  be  deleted  on  January  12, 
2000: 
ATF  .005 — Freedom  of  Information 

Requests 
CC  .012 — Freedom  of  Information  Index 

and  Log 
CS  .078 — Disclosure  of  Information  File 
BEP  .040 — Freedom  of  Information  and 

Privacy  Act  Requests 
USSS  .005— Freedom  of  Information 

Request  System 
OTS  .010— Inquiry/Request  Control 

The  altered  system  of  records  report, 
as  required  by  5  U.S.C.  5S2a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Afbirs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  OMB  Circular 
A-130,  Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,  dated  February  8. 1996. 
This  system  of  records,  Treasury/DO 
.150 — "Freedom  of  Information  Act/ 
Privacy  Act  Request  Files"  is  published 
in  its  entirety  below. 

Dated:  November  23. 1999. 
Sheila  Y.  McCann. 
Deputy  Assistant  Secretary  lAdministmtioni. 

Traasury/DO  .150 

SYSTEM  NAME: 

Freedom  of  Information  Act/  Privacy 
Act  Request  Records — Treasury/DO 

SYSTEM  LOCATION: 

Department  of  the  Treasury,  1500 
Peimsylvania  Avenue.  NW., 
Washington,  DC  20220.  The  locations  at 
which  the  system  is  maintained  by 
Treasury  components  and  their 
associated  field  offices  are; 

(a)  Departmental  Offices  (DO),  which 
includes  the  Financial  Crimes 
Enforcement  Network  (FinCEN).  and  the 
Office  of  Inspector  General  (OIG); 

(b)  Bureau  of  Alcohol,  Tobacco  and 
Firsarms  (ATF); 
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(c)  Office  of  the  Comptroller  of  the 
Currency  (OCC); 

(d)  United  States  Customs  Service 
(CS); 

(e)  Bureau  of  Engraving  and  Printing 
(BEP); 

(f)  Federal  Law  Enforcement  Training 
Center  (FLETC); 

(g)  Financial  Management  Service 
(FMS): 

(h)  United  States  Mint  (MINT); 

(i)  Bureau  of  the  Public  Debt  (BPD); 

(j)  United  States  Secret  Service 
(USSS): 

(k)  Office  of  Thrift  Supervision  (OTS). 

(1)  Treastiry  Inspector  General  for  Tax 
Administration  (TIGTA) 

CATEGORIES  OF  mOVIOUALS  COVERED  BV  THE 
SYSTEM: 

Individuals  who  have:  (1)  Requested 
access  to  records  pursuant  to  the 
Freedom  of  Information  Act  of  1974,  as 
amended,  5  U.S.C.  552,  (FOIA)  or  who 
have  appealed  initial  denials  of  their 
requests;  and/or  (2)  made  a  request  for 
access,  amendment  or  other  action 
pursuant  to  the  Privacy  Act  of  1974,  5 
U.S.C.  552a  (PA). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Requests  for  records  or  information 
pursuant  to  the  FOIA  and/or  PA  which 
includes  the  names  of  individuals 
making  written  requests  for  records 
under  the  FOIA  or  the  PA.  the  mailing 
addresses  of  such  individuals,  and  the 
dates  of  such  requests  and  their  receipt. 
Supporting  records  include  the  written 
correspondence  received  from 
requesters  and  responses  made  to  such 
requests;  internal  processing  documents 
and  memoranda,  referrals  and  copies  of 
records  provided  or  withheld,  and  may 
include  legal  memoranda  and  opinions. 
Comparable  records  are  maintained  in 
this  system  with  respect  to  any  appeals 
made  from  initial  denials  of  access, 
refusal  to  amend  records  and  lawsuits 
under  the  FOIA/PA. 

AimiORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Freedom  of  Information  Act,  5  U.S.C. 
552;  Privacy  Act  of  1974,  5  U.S.C.  552a: 
and  5  U.S.C.  301. 

PURI>OSE(S): 

The  system  is  used  by  officials  to 
administratively  control  and/or  process 
requests  for  records  to  ensure 
compliance  with  the  FOIA/PA  and  to 
collect  data  for  the  annual  and  biennial 
reporting  requirements  of  the  FOIA/PA 
and  other  Department  management 
report  requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  TtC 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES; 

These  records  and  information  in 
these  records  may  be  used  to: 


(1)  Disclose  pertinent  information  to 
appropriate  Federal,  foreign.  State, 
local,  tribal  or  other  public  authorities 
or  self-regulatory  organizations 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(2)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings; 

(3)  Provide  irdonnation  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(4)  Disclose  information  to  another 
Federal  agency  to  (a)  permit  a  decision 
as  to  access,  amendment  or  correction  of 
records  to  be  made  in  consultation  with 
or  by  that  agency,  or  (b)  verify  the 
identity  of  an  individual  or  the  accuracy 
of  information  submitted  by  an 
individual  who  has  requested  access  to 
or  amendment  or  correction  of  records. 

(5)  The  Department  of  lusUce  when 
seeking  legal  advice,  or  when  (a)  the 
agency  or  (b)  any  component  thereof,  or 
(c)  any  employee  of  the  agency  in  bis  or 
her  official  capacity,  or  (d)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or  (e)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation. 

(6)  Disclose  information  to  the 
appropriate  foreign.  State,  local,  tribal, 
or  other  public  authority  or  self- 
regulator)'  oiganization  for  the  purpose 
of  (a)  consulting  as  to  the  propriety  of 
access  to  or  amendment  or  correction  of 
information  obtained  from  that 
authority  or  organization,  or  (b) 
verifying  the  identity  of  an  individual 
who  has  requested  access  to  or 
amendment  or  correction  of  records. 

(7)  Disclose  information  to  contractors 
.^d  other  agents  who  have  been 
engaged  by  the  Department  or  one  of  its 
bureaus  to  provide  products  or  services 
associated  with  the  Department's  or 


bureau's  responsibility  arising  under  the 
FOLVPA. 

(8)  Disclose  information  to  the 
National  Archives  and  Records 
Administration  for  use  in  records 
management  inspections. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINMO,  AND 
DISPOSING  OF  RECOROe  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media,  computer  paper 
printout,  index  file  cards,  and  paper 
records  in  file  folders. 

retrievasuty: 

Retrieved  by  name,  subject,  request 
file  number  or  other  data  element  as 
may  be  pennitted  by  an  automated 
system. 

SAFEGUARDS: 

Protection  and  control  of  any 
sensitive  but  unclassified  (SBU)  records 
are  in  accordance  with  TD  P  71-10, 
Department  of  the  Treasury  Security 
Manual,  and  any  supplemental 
guidance  issued  by  individual  bureaus. 
Access  to  the  records  is  available  only 
to  employees  responsible  for  the 
management  of  the  system  and/or 
employees  of  program  offices  who  have 
a  need  for  such  information. 

RETENTION  AND  DISPOSAL: 

The  records  pertaining  to  Freedom  of 
Information  Act  and  Privacy  Act 
requests  are  retained  and  disposed  of  in 
accordance  with  the  National  Archives 
and  Records  Administration's  General 
Record  Schedule  14 — Information 
Services  Records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Treasury:  Official 
prescribing  policies  and  practices — 
Departmental  Disclosure  Officer. 
Department  of  the  Treasury.  Room  1054 
MT.  1500  Pennsvlvania  Avenue.  NW., 
Washington.  DC20220. 

The  system  managers  for  the  Treasury 
components  are: 
DO:  Assistant  Director,  Disclosiire 

Services,  Room  1054-MT. 

Department  of  the  Treasury, 

Washington,  DC  20220 
ATF:  Chief.  Disclosure  Division.  650 

Massachusetts  Avenue,  NW, 

Washington.  DC  20226 
BEP:  Disclosure  Officer,  FOIA  Office, 

14th  &  C  Streets.  SW.  Washington. 

DC  20228 
FLETC:  FOIA/PA  Officer,  Department  of 

the  Treasurv,  Building  94.  Gl\-nco. 

GA  31524 
FMS:  Disclo.sure  Officer.  401  14th 

Stieet.  SW.  Washington.  t)C  20227 

Mint:  FOIA/PA  Officer.  Judician, 

Square  Building,  633  3rd  Street, 

NW,  Washington,  DC  20220 
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OCC:  Disclosure  Officer. 

Communications  Division, 

Washington,  DC  20219 
USCS:  Chief.  Disclosure  Law  Branch. 

Office  of  Regulations  and  Rulings. 

1300  Pennsylvania  Avenue.  NW. 

Washington.  DC  20229 

BPD:  Information  Disclosure  Officer. 

999  E  Street,  NW,  Washington,  DC 

20239 
USSS:  FOIA/PA  Officer.  FOIA/PA 

Branch.  950  H  Street,  NW.  Suite 

SOOO.Washington.  DC  20001 
OTS:  Manager,  Dissemination  Branch, 

1700  G  Street,  NW,  Washington,  DC 

20552. 
TIGTA:  Supervisory  Analyst,  1111 

Constitution  Ave..  NW.  IC:CC, 

Room  3039.  Washington,  DC  20224. 

NOnFICATION  PflOCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
Individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-M. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTma  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECOflO  SOURCE  CATEGORIES: 

The  information  contained  in  these 
Hies  originates  from  individuals  who 
make  FOIATPA  requests  and  agency 
officials  responding  to  those  requests. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  The  Department  has  claimed 
one  or  more  exemptions  (see  31  CFR 
1.36)  for  a  number  of  its  other  systems 
of  records  under  S  U.S.C.  S52a  (j)(2)  and 
(k)  (1),  (2),  (3),  (4),  (5),  and  (6).  During 
the  course  of  a  FOIA/PA  action,  exempt 
materials  from  those  other  systems  may 
bfecome  a  part  of  the  case  records  in  this 
system.  To  the  extent  that  copies  of 
exempt  records  from  those  other 
systems  have  been  recompiled  and/or 
entered  into  these  FOIA/PA  case 
records,  the  Department  claims  the  same 
exemptions  for  the  records  as  they  have 
in  the  original  primary  systems  of 
records  of  which  they  are  a  part. 

IFR  Doc.  99-31359  Filed  12-2-99;  8:45  ajnj 
atUMG  CODE  4no-2s-p 


DEPARTMENT  OF  THE  TREASURY 

Community  Developmefit  Financial 
InstKulions  Fund;  Proposed 
Collection;  Comment  Requeat 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  Treasury, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  The  Community 
Development  Financial  Institutions 
Fund  (the  Fund)  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  its  Native  American  Lending 
Study  surveys  of  tribal  leaders, 
economic  development  officials  and 
other  public  and  private  sector  persons 
familiar  with  barriers  to  lending  on 
Indian  reservations  and  other  land  held 
in  trust  by  the  United  States. 
DATES:  Written  comments  should  be 
received  on  or  before  February  1 .  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments,  in 
writing,  to  the  Native  American  Program 
Manager.  Community  Development 
Financial  Institutions  Fimd.  U.S. 
Department  of  the  Treasury.  601 13th 
Street.  NW..  Suite  200  South, 
Washington,  DC  20005,  Facsimile  (202) 
622-7754. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed,  in  writing,  to  the 
Community  Development  Financial 
Institutions  Fund,  US  Department  of  the 
Treasury.  601  13th  Street,  NW.,  Suite 
200  South.  Washington.  DC  20005.  by 
calling  (202)  622-8662.  or  by  sending  an 
email  to  cdfihelp@cdfl.treas.gov. 
SUPPLEMENTARY  INFORMATION: 

T/7Je.  Native  American  Lending  Study 
Surveys. 

OMB  Number:  1559- . 

Abstract:  The  CDFI  Fund's  enabling 
legislation  required  the  Fund  to 
implement  a  Native  American  Study  on 
lending  and  investment  practices  on 
Indian  reservations  and  other  land  held 
in  trust  by  the  United  States.  The 
components  of  the  study  are 
identification  of  barriers  to  private 
financing,  identiBcation  of  the  impact  of 
such  barriers  on  access  to  capital  and 
credit  for  Native  American  populations,, 
recommendations  with  respect  to  any 
necessary  statutory  and  regulatory 
changes  to  existing  Federal  programs. 


policy  recommendations  for  community 
development  financial  institutions, 
insured  depository  institutions, 
secondary  market  institutions  and 
private  sector  capital  institutions  and 
submission  of  a  final  report  to  the 
President  and  Congress. 

Current  Actions:  The  Fund  has 
conducted  11  of  13  regional  workshops 
to  assist  in  collecting  information  on  the 
barriers  to  private  financing  and  the 
impact  of  such  barriers  on  access  to 
capital  and  credit.  Workshop 
participants  also  assisted  in  the  creation 
of  strategies  and  actions  to  address  these 
barriers.  The  Fund  plans  to  survey  tribal 
leaders,  economic  development  officials 
and  other  public  and  private  sector 
persons  familiar  with  barriers  to  lending 
in  Indian  Country  in  order  to  gather 
systematic  statistical  information  for  the 
survey. 

Type  of  review:  New  collection. 

Affected  Public:  Tribal  housing  and 
economic  development  officials  and 
other  public  and  private  sector  persons 
familiar  with  lending  in  Indian  Country. 

Estimated  Number  of  Respondents: 
1600. 

Estimated  Annual  Time  Per 
Respondent:  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  800  hours. 

REQUESTS  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology:  and  (e) 
Estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Authority:  12  U.S.C.  4703.  4718;  chaplar  X, 
Pub.L.  104-19. 109  Slal.  237  (12  U.S.C.  4703 
note). 

Dated:  November  29, 1999. 
Maurice  A.  Jones. 

Deputy  Director  for  Policy  and  Progmms, 
Community  Development  Financial 
Institutions  Fund. 

IFR  Doc.  99-31335  Filed  12-2-99;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

November  22. 1999. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirBment(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  $ubinission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer.  Office  of  Thrift 
Supervision.  1700  G  Street,  NW, 
Washington,  D.C.  20552. 
DATES:  Submit  vrritten  comments  on  or 
before  February  1,  2000. 

OMB  Number:  1550. 

Form  Number:  Not  applicable. 

Type  of  Review:  New  collection. 

Title:  Voluntary  External  Audits. 

Description:  Interagency  Policy 
Statement  that  recommends  that 
financial  institutions  with  assets  less 
than  $500  million  voluntarily  have  an 
external  auditing  program  that  includes 
an  aimual  audit  of  the  financial 
statements  by  an  independent  public 
accountant. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  ofRecordkeepers: 
1,100. 

Estimated  Burden  Hours  Per 
Recordkeeper:  .75  hour. 

Frequency  of  Response:  3. 

Estimated  Total  Recordkeeping 
Burden:  825  hours 

Clearance  Officer:  Mary  Rawlings- 
Milton.  (202)  906-6028.  Office  of  Thrift 


Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552. 

OMB  Reviewer.-  Alexander  Htmt.  (202) 
395-7860.  Office  of  Management  and 
Budget.  Room  10202.  New  Executive 
Office  Building.  Washington,  DC  20503. 
John  E.  Werner, 

Director.  Information  Management  and 
Senices. 

IFR  Doc.  9»-31317  Filed  12-2-99:  8:45  am) 
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MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

U.S.  Institute  for  Environmental 
Conflict  flesokjlion;  Application  for 
National  Roster  of  Dispute  Resolution 
and  Consensus  Building  Professionals 

AGENCY:  Morris  K.  Udall  Scholarship 
and  Excellence  in  National 
Environmental  Policy  Foundation. 
ACTION:  Notice  of  availability  of 
application. 

SUMMARY:  The  Foundadon  is  publishing 
this  notice  on  behalf  of  the  U.S.  Institute 
for  Envirormiental  Conflict  Resolution 
to  provide  interested  environmental 
conflict  resolution  professionals  with 
information  regarding  the  application 
process  for  the  National  Rosier  of 
Dispute  Resolution  and  Consensus 
Building  Professionals. 
DATES:  Application  period  is  open  and 
continuous;  however,  the  initial  roster 
will  be  constituted  at  the  end  of 
November  1999. 
ADDRESSES:  Online  application: 
www.ecr.gov  (follow  roster  link). 
Hard  copy  application:  Joan  C. 
Calcagno,  Roster  Manager,  U.S.  Institute 


for  Environmental  Conflict  Resolution. 
110  South  Church  Avenue,  Suite  3350, 
Tucson.  Arizona  85701. 

FOR  FURTHER  INFORMATION  CONTACT:  loan 
C.  Calcagno.  Roster  Manager.  520-670- 
5299:  E-mail:  Roster@ecr.gov. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Institute  for  Environmental  Conflict 
Resolution  is  now  accepting 
applications  for  the  National  Roster  of 
Dispute  Resolution  and  Consensus 
Building  Professionals.  The  roster  will 
include  practitioners  with  experience  as 
neutrals  on  enviroiunental  issues,  it  will 
serve  as  a  resource  for  the  Institute  in 
making  referrals  and  subcontracting 
with  practitioners  on  Federal  projects 
and  as  a  resource  for  Federal  agencies 
when  seeking  to  contract  with  a 
practitioner.  The  roster  will  eventually 
be  available  to  all  on  the  web. 

The  roster  application  can  be 
completed  and  submitted  online  from 
the  Institute's  web  site:  www.ecr.gov. 
Complete  information  about  the 
Institute,  the  development  and  purpose 
of  the  roster,  the  entry  criteria  and  a 
score  sheet  are  available  for  your  u.se 
and  review  on  the  Institute's  web  site. 
The  application  process  is  ongoing  and 
continuous  and  you  are  encouraged  to 
apply  at  any  time:  however,  an  initial 
roster  will  be  constituted  at  the  end  of 
November  1999.  Online  applications  are 
encouraged.  For  those  without  online 
capability,  hard  copy  applications  are 
available  from  the  Institute. 

Dated  the  3rd  day  of  November  1999. 
Christopher  L.  HeJins, 
Executive  Director 
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DEPARTMENT  OF  LABOR 

Employmeflt  and  Training 
Administration 

20  CFR  Part  604 
RIN  1205-AB21 

Birtti  and  Ado|>tion  Unemploynient 
Compensation 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Labor 
(DOL)  is  issuing  for  comment  a  Notice 
of  Proposed  Rulemaking  to  create,  by 
regulation,  an  opportunity  for  State 
agencies  that  administer  the 
Unemployment  Compensation  (UC) 
program  to  pay.  under  a  voluntary 
experimental  program,  UC  to  parents 
who  take  time  off  from  employment 
after  the  birth  or  placement  for  adoption 
of  a  child.  This  effort  responds  to  the 
President's  Executive  Memorandum 
issued  May  24,  1999.  directing  the 
Secretary  of  Labor  to  allow  States  the 
opportunity  to  develop  iimovative  ways 
of  using  UC  to  support  parents  taking 
leave  to  be  with  their  newborns  or 
newly-adopted  children  and  to  evaluate 
the  effectiveness  of  using  the  UC  system 
for  these  or  related  purposes.  This 
regulation  will  permit  interested  States 
to  experiment  with  methods  for 
allowing  the  use  of  the  UC  program  for 
this  purpose. 

DATES:  DOL  invites  written  comments 
on  this  proposal.  Comments  are  to  be 
submitted  by  January  18.  2000. 
ADDRESSES:  Submit  written  comments 
to  Grace  A.  Kilbane.  Director, 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration  (ETA).  U.S.  Department 
of  Labor.  200  Constitution  Avenue, 
N.W..  Room  S-4231,  Washington.  DC 
20210.  Prior  to  issuance  of  this  Notice 
of  Proposed  Rulemaking,  the  DOL 
received  correspondence  on  the  subject 
matter  of  the  proposal.  This 
correspondence,  along  with 
correspondence  received  in  response  to 
the  Notice  of  Proposed  Rulemaldng,  will 
be  made  part  of  the  rulemaking  record 
and  will  be  considered  in  the 
development  of  a  final  rule. 
FOR  MORE  INFORMATION  CONTACT:  Cerard 
Hildebrand,  UnemplojTnent  Insurance 
Service,  ETA.  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  N.W.,  Room 
S-4231,  Washington.  DC  20210. 
Telephone:  (202)  219-5200  ext.  391 
(this  is  not  a  toll-free  number); 
facsimile:  (202)  219-8506, 
SUPPt-EMENTARY  INFORMATION: 


I.  Background 

A.  General  Overview 

(1)  Need  for  Birth  and  Adoption  Leave 

On  May  23. 1999.  the  President 
directed  the  Secretary  of  Labor  to  issue 
a  regulation  allowing  unemployment 
fund  moneys  to  be  used  to  provide 
partial  wage  replacement  to  mothers 
and  fathers  on  leave  following  the  birth 
or  adoption  of  a  child.  In  discussing  the 
importance  of  providing  partial  wage 
replacement,  the  President  stated: 
"[TJhose  first  weeks  of  life  are  critical  to 
the  bonding  of  parents  and  children, 
and  they  can  have  long-term  positive 
developments  for  the  children.  No 
parent  should  have  to  miss  them."  The 
President  also  noted  that.  "We  can  do 
this  in  a  way  that  preserves  the 
soundness  of  the  unemployment 
insurance  system  and  continues  to 
promote  economic  growth." 

The  President  elaborated  on  this  Birth 
and  Adoption  UC  proposal  in  a  May  24. 
1999.  memorandum  to  the  heads  of 
executive  departments: 

First.  I  hereby  direct  the  Secretary  of  Latmr 
to  propose  regulations  that  enable  Stales  to 
develop  innovative  ways  of  using  the 
Unemployment  Insurance  (UI)  system  to 
support  parents  on  leave  following  the  birth 
or  adoption  of  a  child.  In  addition.  1  direct 
the  Secretary  to  develop  model  State 
legislation  that  States  could  use  In  following 
these  regulations.  In  this  effort,  the 
Department  of  Labor  is  to  evaluate  the 
effectiveness  of  using  the  system  for  these  or 
related  purposes.  In  a  1996  study  conducted 
by  the  Commission  on  Family  and  Medical 
Leave,  lost  pay  was  the  most  significant 
barrier  to  parents  taking  advantage  of  unpaid 
leave  after  the  birth  or  adoption  of  a  child. 
This  new  step  will  help  to  give  States  the 
ability  to  eliminate  a  signiHcanl  barrier  that 
parents  fece  in  taking  leave. 

In  response  to  the  President's  May  24, 
1999.  Executive  Memorandum,  the  DOL 
is  exercising  its  authority  to  interpret 
Federal  UC  statutes,  and,  in  particular 
the  statutes'  longstanding  "able  and 
available"  requirements,  by 
implementing  an  experimental  program 
to  examine  the  use  of  the  UC  program 
as  a  means  for  providing  partial  wage 
replacement  to  employees  who  desire  to 
take  approved  leave  or  otherwise  leave 
their  employment  following  the  birth  or 
placement  for  adoption  of  a  child. 

(2)  The  Federal-State  UC  System 

The  Federal-State  UC  program  is 
administered  as  a  partnership  of  the 
Federal  government  and  the  States. 
States  collect  State  UC  taxes  used  to  pay 
compensation  while  the  Federal 
government  collects  taxes,  used  for 
grants  for  Slate  UC  administration, 
under  the  Federal  Unemployment  Tax 


Act  (FUTA).  (The  FUTA  is  codified  at 
26  U.S.C.  3301-3311.)  The  DOL  has 
broad  oversight  responsibility  for  the 
Federal-State  UC  program,  including 
deternuning  whether  a  State  law 
conforms  and  its  practices  substantially 
comply  with  the  requirements  of 
Federal  UC  law.  If  a  State's  law 
conforms  and  its  practices  substantially 
comply  with  the  requirements  of  the 
FUTA.  then  the  Secretary  of  Labor 
issues  certifications  enabling  employers 
in  the  State  to  receive  credit  against  the 
Federal  unemployment  tax  as  provided 
under  section  3302,  nJTA.  If  a  State 
and  its  law  are  certified  under  the 
FUTA,  and  the  State's  law  conforms  and 
its  practices  substantially  comply  with 
the  requirements  of  Title  in  of  the  Social 
Security  Act  (SSA).  then  the  State 
receives  grants  for  the  administration  of 
its  UC  program.  (Tide  III  of  the  SSA  is 
codified  at  42  U.S.C.  501-504.)  The  DOL 
enforces  Federal  UC  law  requirements 
through  the  FUTA  credit  and  grant 
certification  processes. 

(3)  Ability  To  Work  and  Availability  for 
Work 

The  DOL  has  the  authority  and 
responsibility  to  interpret  the  provisions 
of  Federal  UC  law  such  as  the  "able  and 
available"  requirements.  Although  no 
explicit  able  and  available  requirements 
are  stated  in  Federal  law,  the  DOL  and 
its  predecessors  (the  Social  Security 
Board  and  the  Federal  Security  Agency) 
interpreted  fotu'  provisions  of  Federal 
UC  law  as  requiring  that  claimants  be 
able  to  and  available  for  work.  Two  of 
these  provisions  at  section  3304(a)(4). 
FUTA.  and  section  303(a)(5),  SSA,  limit 
with-drawals,  with  specific  exceptions, 
from  a  State's  tuiemployment  fund  to 
the  payment  of  "compensation." 
Section  3306(h).  FUTA.  defines 
"compensation"  as  "cash  benefits 
payable  to  individuals  with  respect  to 
their  unemployment."  The  able  and 
available  requirements  provide  a  test  of 
a  claimant's  "unemployment." 

The  other  two  provisions  foimd  in 
section  3304(a)(1).  FUTA.  and  section 
303(a)(2).  SSA.  require  that 
compensation  "be  paid  through  public 
employment  offices."  The  requirement 
that  UC  is  to  be  paid  through  the  public 
employment  system  (the  piupose  of 
which  is  to  find  people  jobs)  ties  the 
payment  of  UC  to  an  individual's  search 
for  employment  and  to  his  or  her  ability 
to  work  and  availability  for  work. 

Agencies  administering  the  Federal- 
Stale  UC  program  have  for  over  60  years 
interpreted  these  four  statutory 
provisions  to  require  a  participating 
State  to  have  able  and  available 
requirements. 
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In  response  to  practical  economic  and 
societal  concerns,  the  DOL  has 
previously,  as  discussed  below, 
exercised  its  authority  to  interpret 
Federal  UC  statutes  regarding  the  able 
and  available  requirements  to  address 
.several  specific  areas:  training,  illness, 
jury  duty  and  temporary  layoffs.  Under 
its  authority  to  interpret  Federal  UC  law 
and  consistent  with  its  broad  oversight 
responsibility,  the  DOL  interprets  the 
Federal  able  and  available  requirements 
to  include  a  volimtary  experimental 
program  for  examining  the  use  of  the  UC 
program  to  provide  partial  wage 
replacement  to  employees  who  take 
approved  leave  or  otherwise  leave 
employment  to  be  with  their  newborns 
or  newly-adopted  children.  This 
experiment  recognizes  the  impact  of 
women  in  the  workforce  and  responds 
to  the  dramatic  societal  and  economic 
changes  resulting  from  the  lai^e  ntmiber 
of  families  where  both  parents  work.  It 
should  allow  parents  of  newborns  and 
newly-adopted  children  to  strengthen 
their  availability  for  work  by  providing 
them  with  the  time  and  financial 
support  to  address  several  vital  needs 
that  accompany  the  introduction  of  a 
new  child  into  the  family.  The  program 
would  allow  such  parents  to  provide  the 
initial  care  that  the  child  vrill  need,  to 
form  a  strong  emotional  bond  with  the 
child,  and  to  establish  a  secure  system 
of  child  care  that,  once  in  place,  will 
promote  the  parents'  long-term 
attachment  to  the  workforce. 

(4)  Minimal  Tests  of  the  Able  and 
Available  Requirements 

Consistent  with  DOL  interpretations, 
some  States  have  imposed  minimal  tests 
of  the  able  and  available  requirements 
for  specific  situations,  provided  the 
claimant  has  demonstrated  an 
attachment  to  the  labor  force. 

Approved  Training  Prior  to 
incorporating  the  training  provision  into 
the  Federal  laws,  the  DOL  encouraged 
States  to  treat  individuals  in  training 
approved  by  the  State  agency  as  meeting 
the  able  and  available  requirements 
since  such  training  represents  the  most 
effective  step  available  to  the  individual 
to  return  to  work.  The  DOL  cautioned 
that  State  agencies  should  only  approve 
short-term  training  that  wotdd  make 
individuals  job  ready.  In  1970. 
Congress,  recognizing  the  importance  of 
training  in  remedying  unemployment, 
made  this  training  provision  mandatory 
for  all  States.  (Section  3304  (a)(8). 
FUTA.)  The  Federal  able  and  available 
requirements  are  preserved  because 
individuals  who  fail  to  attend  training, 
except  by  specific  waiver,  are  held  to  be 
unavailable  for  work  and  ineligible  for 
UC. 


Illness.  Eleven  States  allow  an 
individual  who  initially  meets  the  able 
and  available  requirements,  but  then 
becomes  ill.  to  receive  UC  payments 
without  interruption,  provided  that  no 
suitable  work  is  offered  and  refused. 
The  DOL  approved  such  State  laws  in 
an  effort  to  deter  disqualification  for  UC 
where  a  claimant  was  not  "able  and 
available"  for  perhaps  one  day.  or  even 
one  hour,  out  of  a  week.  Two  States. 
Alaska  and  Massachusetts,  cap  the 
number  of  weeks  ill  claimants  can 
collect  UC  at  six  weeks  and  three  weeks, 
respectively;  the  other  Slates  have  no 
statutory  limitations.  The  Federal  able 
and  available  requirements  are 
preserved  because  claimants  must 
initially  demonstrate  their  ability  to  and 
availabiUty  for  work  before  the  illness 
and  must  be  held  ineligible  if  they 
refuse  an  offer  of  suitable  work. 

Similarly,  imder  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970  (EB)  (26  U.S.C.  3304.  note), 
an  ill  individual  may  receive  UC  only  if 
no  suitable  work  is  rejected.  The  EB 
program  provides  additional  weeks  of 
compensation  to  individuals  who  have 
exhausted  their  rights  to  regular 
compensation  during  times  of  high 
unemployment  and  contains  a  specific 
"work  search"  requirement.  This  work 
search  requirement  is  suspended  for  EB 
claimants  who  are  hospitalized  for  an 
emergency  or  life-threatening  condition 
(20  CFR  615.8  (g)(3)(i)(B)).  This         <* 
suspension  is  permitted  only  if  the  State 
law  contains  a  similar  provision  to  those 
explained  above,  which  must  be 
consistent  with  the  Federal  able  and 
available  requirements. 

jury  Duty.  The  DOL  accepts  that 
States  may  pay  UC  to  individuals 
serving  on  jury  duty  consistent  with  the 
Federal  availability  requirement.  This  is 
reasonable  because  individuals  are 
compelled  under  the  threat  of  contempt 
of  court  by  the  judicial  branch  of  the 
government  to  go  on  jiuy  duty,  and 
attendance  at  jury  duly  may  be  taken  as 
evidence  that  the  employee  would 
otherwise  be  available  for  work.  It 
would  be  inconsistent  for  the  State  to 
compel  jury  service  and  at  the  same 
time  disqualify  unemployed  persons 
from  UC  for  complying.  Most 
employment  is  not  considered  an 
excuse  for  avoiding  jury  duty,  and 
unemployment  would  also  likely  not  be 
an  excuse  from  jury  duty.  Indeed.  EB 
claimants  are  exempt  from  the  work 
search  provision  while  on  jury  duty  (20 
CFR  615.8(g)(3)(i)(A)). 

Temporary  layoffs.  In  a  temporarj- 
layoff,  the  employer  is  unable  to  provide 
work  for  a  short  period  of  tune,  but  both 
the  employer  and  the  employee  have  the 
expectation  that  the  employee  will 


return  to  work  on  a  specific  date.  When 
the  employer  recalls  the  employee,  the 
employee  must  accept  or  be  denied  UC. 
In  these  cases,  the  availability 
requirement  is  essentially  limited  to  the 
employer  who  laid  off  the  employee. 
This  recognizes  that  such  employees  are 
frequently  career  employees  who  would 
likely  quit  a  new  job  to  return  to  their 
former  employer  when  the  layoff  ends; 
therefore,  other  employers  would  not 
likely  hire  such  employees. 

B.  The  Birth  and  Adoption 
Unemployment  Compensation  (BAA- 
UCI  Experiment 

(1)  Able  and  Available  Requirements  for 
BAA-UC 

The  DOL  previously  exercised  its 
authority  to  interpret  the  able  and 
available  requiiements  in  the  areas  of 
training,  illness,  jury  duly,  and 
temporary  layoffs.  Based  on  this 
precedent,  the  DOL's  experimental 
BAA-UC  program  is  designed  to  test 
whether  expansion  of  its  interpretation 
of  the  able  and  available  requirements 
would  promote  a  continued  connection 
to  the  workforce  in  parents  who  receive 
such  pa>'menls. 

As  the  number  of  mothers  in  the 
workforce  and  families  with  both 
parents  working  rises,  the  need  to  lest 
this  interpretation  increases,  and 
collecting  data  under  the  BAA-UC 
program  to  test  the  existence  and 
magnitude  of  this  group's  connection  to 
the  work  force,  is  increasingly 
important.  Indeed,  much  in  the  same 
way  that  providing  training  to  laid-off 
employees  enhances  their  cotmection  to 
the  workforce  by  making  them  more 
marketable,  the  DOL  wants  to  lest 
whether  providing  parents  with  BAA- 
UC  at  a  point  during  the  first  year  of  a 
newborn's  life,  or  after  placement  for 
adoption,  will  help  employees  maintain 
or  even  promote  their  coiuiection  to  the 
workforce  by  allowing  them  time  to 
bond  with  their  children  and  to  develop 
stable  child  care  systems  while 
adjusting  to  the  accompanying  changes 
in  lifestyle  before  returning  to  work. 

The  initial  time  period  dnring  which 
a  new  child  is  introduced  into  a  home, 
and  how  that  child's  care  will  be 
assimilated  into  the  working  Uves  of  the 
parents,  is  critical.  It  is  during  this 
period  that  secure  emotional  bonds  are 
formed  between  children  and  their 
parents.  It  is  also  during  this  period  that 
a  system  of  child  care,  which  v/ill  foster 
the  parents'  availability  for  work,  can  be 
firmly  established  These  requirements 
are  umversal  when  any  working  family 
has  a  new  child.  Addressing  these  needs 
is  fundamental  to  helping  families 
flourish  and  is  also  connected  to 
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sustaining  a  stable  workforce.  Where 
parents  continue  to  work  after  the 
arrival  of  children,  they  often  need  the 
opportunity  to  bond  with  their  child  as 
well  as  arrange  a  system  of  care  that  will 
allow  the  parents  to  continu*.  and 
indeed  strengthen,  their  attachment  to 
the  workforce. 

For  all  the  above  reasons,  the  DOL 
believes  that  these  parents  are  an 
appropriate  focus  of  an  experimental 
extension  to  the  able  and  available 
requirements.  Thus,  this  expanded 
interpretation  of  the  Federal  able  and 
available  requirements  applies  only  to 
experimental!  BAA-UC  and  does  not 
extend  to  any  other  facet  of  the  Federal- 
State  UC  program.  BAA-UC  is  an 
experiment  being  conducted  within  the 
regular  UC  program. 

(2)  Experimental  versus  Permanent 
Program 

This  proposed  rule  will  give  the  State 
agencies  that  administer  the  UC 
program  the  opportunity  to  provide  UC, 
under  an  experimental  program,  to 
parents  who  take  approved  leave  or 
otherwise  leave  their  employment  to  be 
with  a  newborn  or  newly-adopted  child. 
The  DOL  chose  to  proceed  with  an 
experimental  rather  than  a  permanent 
program  in  order  to  compile  the 
necessarj-  information  to  evaluate  the 
following  prior  to  any  implementation 
of  a  permanent  program:  whether 
individuals  compensated  for  birth  and 
adoption  leave  are  more  likely  to  return 
to  employment,  and.  therefore,  are  more 
available  than  those  who  are 
uncompensated;  the  effects  on 
employers  whose  employees  take  such 
compensated  leave:  the  effects  on 
employers  throughout  a  State  who  bear 
the  BAA-UC  costs:  and  the  effects  on 
the  State's  unemployment  fund.  The 
DOL  anticipates  that  creating  this 
experimental  program,  which  States  can 
voluntarily  choose  to  put  into  practice, 
will  give  States  the  necessary  latitude  to 
develop  iimovative  programs  permitting 
the  DOL  to  measure  employees' 
connections  to  the  workforce  after 
availing  themselves  of  BAA-UC,  as 
compared  to  indinduals  who  take 
unpaid  leave  or  none  at  all. 

(3)  Experimental  Program  Limitations 

The  purpose  of  the  able  and  available 
requirements  is  to  assure  sufficient 
attachment  to  the  workforce.  The  BAA- 
UC  experimental  program  is  designed  to 
test  the  proposition  that  providing  UC  to 
the  parents  of  newborns  and  newly- 
adopted  rJiildren  who  wish  to  take 
approved  leave  or  otherwise  leave  their 
employment  will  increase  their 
attachment  to  the  workforce.  In  order  to 
gain  information  on  the  impact  of 
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adapting  the  UC  program  to  address  the 
needs  of  such  employees,  the  DOL  is 
defining  the  experimental  program  to 
cover  the  parents  of  newborns  and 
newly-adopted  children.  The  DOL 
believes  that  authorizing  States  to    • 
provide  unemployment  compensation 
for  parents  of  newborns  and  newly- 
adopted  children  will  produce  valuable 
information  for  evaluating  the  program. 
This  information  may  also  serve  as  a 
basis  for  further  expanding  coverage  to 
assist  a  broader  group  of  employees  to 
better  balance  work  and  family  needs. 
The  class  of  employees  covered  by  this 
proposed  rule  is  a  small,  easily-defined 
group  that  can  be  used  to  test  whether 
compensating  absences  from 
employment  will  assist  individuals  to 
maintain,  or  even  improve  upon,  their 
connection  to  the  workforce  by  enabling 
them  to  better  meet  theix  parental  and 
family  needs. 

(4)  Experimental  Program  Time  Frame 
and  Evaluation 


States  may  enact  legislation  and  begin 
operation  of  a  BAA-UC  program  any 
time  after  the  effective  date  of  the  Final 
Rule.  States  wishing  to  enact  legislation 
prior  to  completion  of  the  rulemaking 
process  should  have  a  contingency 
provision  in  their  legislation  allowing 
for  State  agencies  to  make  changes 
necessary  to  comply  with  Federal 
regulations  prior  to  the  implementation 
of  their  programs. 

The  DOL  will  begin  collecting 
administrative  data  immediately  upon 
implementation  of  a  BAA-UC  program. 
As  Stales  gain  experience  with  their 
programs,  the  DOL  will  evaluate  each 
State  individually.  A  comprehensive 
evaluation  will  be  performed  when  at 
least  four  States  have  implemented 
legislation  and  operated  a  BAA-UC 
prcwram  for  a  minimum  of  three  years. 
Tne  Federal  evaluation  methodology 
has  not  yet  been  completed.  Because 
States  will  have  broad  latitude  in 
developing  BAA-UC  experimental 
programs,  the  DOL  may  use  a  case  studv 
evaluation  design.  Some  of  the  issues 
that  may  be  addressed  in  the  evaluation 
include:  whether  workforce  attachment 
for  this  population  changed;  whether 
employees  faced  barriers  to  taking 
advantage  of  BAA-UC;  and,  if  so,  what 
can  be  done  to  break  down  these 
barriers.  Though  not  required  by  these 
regulations,  it  is  anticipated  that  each 
State  will  include,  as  part  of  its  system 
development,  an  evaluation  component. 
Once  decisions  have  been  made 
regarding  the  Federal  evaluation  process 
and  how  the  relevant  information  will 
be  collected,  complete  information 
collection  instructions  will  be  issued 
and,  if  subject  to  the  Paperwork 


Reduction  Act,  published  for  public 
comment  in  the  Federal  Register. 
C  Rule  Format 

In  keeping  with  the  Administration's 
commitment  to  writing  regulations  in 
plain  English,  the  substance  and  format 
of  this  Proposed  Rule  is  presented  in  a 
question-and-answer  format  so  that  the 
regulations  will  be  clear  and  easy  to 
understand.  In  addition,  the  DOL  has 
attempted  to  anticipate  and  address 
issues  that  may  arise  during  this  effort. 
II.  Explanation 

DOL  is  proposing  a  rule  which  is  not 
overly  prescriptive.  This  is  consistent 
with  the  general  structure  of  the  UC 
program  under  which  States  have  wide 
latitude  in  designing  their  programs. 

In  accordance  with  the  May  24, 1999, 
Executive  Memorandum,  BAA-UC 
model  State  legislation  has  been 
developed  and  is  appended  (Appendix 
A)  for  comment.  This  model  legislation 
is  optional  and  is  provided  for  the 
convenience  of  States  that  choose  to 
implement  a  BAA-UC  program.  A 
commentary  on  the  model  legislation 
and  policy  issues  to  aid  States  in  the 
development  of  methods  provided  for 
imder  the  proposed  rule  is  also 
appended  (Appendix  B)  for  comment. 
Both  appendices  are  subject  to  change 
based  upon  comments.  They  will  be 
issued  in  final  form  in  the  Federal 
Register  as  a  program  letter  and  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

Descriplian  of  the  Regulation 

The  proposed  rule  adds  Part  604  to 
the  Code  of  Federal  Regulations. 
Subparts  are  organized  by  subject 
matter: 

Subpart  A  discusses  the  purpose  and 
scope  of  the  regulation  and  defines 
critical  terms. 

Subpart  B  discusses  Federal  UC 
requirements  as  they  relate  to  this 
experiment. 

Subpart  C  discusses  BAA-UC 
eligibility  requirements. 

Following  is  a  brief  description  of 
each  subpart  of  the  proposed  regulation. 

Subpart  A — General  Provisions 

Subpart  A  discusses  the  purpose  and 
scope  of  the  regulation  and  defines 
critical  terms.  The  purpose  of  the 
regulation  is  to  establish  the 
opportunity  for  the  State  agencies  that 
administer  the  UC  program  to  provide 
UC,  under  an  experimental  program,  to 
parents  who  take  approved  leave  or 
otherwise  leave  employment  to  be  with 
a  newborn  or  newly-adopted  child.  This 
proposal  will  permit  interested  States  to 


experiment  with  methods  for  allowing 
this  use  of  the  UC  program. 

The  scope  of  the  BAA-UC  experiment 
extends  to  all  State  UC  programs  that 
provide  UC  to  parents  who  take 
approved  leave  or  otherwise  leave  their 
employment  to  be  with  their  newborns 
or  newly-adopted  children.  This  group 
was  identified  by  the  President  as  the 
focal  group  for  the  experiment  with 
possible  expansion,  if  warranted,  after 
the  experiment  has  been  evaluated. 
State  participation  is  completely 
voluntary. 

Definitions  of  terms  specific  to  BAA- 
UC  are  also  in  Subpart  A: 

Approved  Leaw — Because  "approved 
leave"  is  commonly  interpreted  as  an 
approved,  temporary  separation  from  a 
specific  employer,  that  definition  has 
been  adopted  for  BAA-UC  purposes. 

Birth  and  Adoption  unemployment 
compensation — This  is  UC  paid  only  to 
parents  on  approved  leave  or  who 
otherwise  leave  employment  to  be  with 
their  newborns  or  newly-adopted 
children. 

Newborns — ^To  establish  the 
distinguishing  characteristics  of  the 
experimental  group,  it  is  necessar\'  to 
define  "newborn."  For  purposes  of  the 
experiment,  newborns  are  defined  as 
children  up  to  one-year  old. 

Newly-adopted  children — Adoptive 
parents  are  included  in  the  experiment. 
Because  adopted  children  may  not  be 
newborns,  and  a  comparable 
measurement  period  is  necessary  for  all 
parents  included  in  the  BAA-UC 
experiment,  ""newly-adopted'"  refers  to 
children,  regardless  of  age,  who  have 
been  placed  within  the  previous  12 
calendar  months  with  an  adoptive 
parentis). 

Parents — For  BAA-UC  experimental 
purposes,  parents  are  defined  as 
mothers  and  fathers — biological,  legal  or 
having  legal  custody  of  a  child  during 
the  adoption  process.  The  BAA-UC 
experiment  does  not  include  foster 
parents  unless  the  child  has  been  placed 
with  the  foster  parents  for  adoption. 

Placement — The  adoption  process  can 
be  lengthy  with  completion  occurring 
long  after  a  child  has  been  placed  with 
a  family.  Consequently,  for  BAA-UC 
comparability  between  parents  of 
newborns  and  parents  of  newly-adopted 
children,  'placement "  for  BAA-UC 
purposes  will  be  the  time  a  parent 
becomes  legally  responsible  for  a  child 
pending  adoption. 

Subpart  B — Federal  UC  Requirements 

Subpart  B  discusses  how  the  Federal 
UC  requirements  apply  to  BAA-UC. 
Beyond  the  proposed  interpretation  of 
the  able  and  available  requirements,  this 


regulation  does  not  change  Federal  UC 
requirements.  Under  its  authority  to 
interpret  the  statutes  it  administers,  the 
DOL  is  interpreting  the  Federal  able  and 
available  requirements  to  include  BAA- 
UC.  This  interpretation  will  give  States 
the  opportunity  to  experiment  with,  and 
demonstrate  methods  of,  proxiding 
BAA-UC  to  parents  of  newborns  and 
newly-adopted  children.  The 
experiment  will  provide  compensation 
only  during  the  periods  when  parents 
take  approved  leave  or  otherwise  leave 
employment  following  the  birth  or 
placement  for  adoption  of  their  child. 
This  interpretation  of  the  Federal  able 
and  available  requirements  applies  only 
for  purposes  of  this  experiment. 

Subpart  C-BAA-UC  Eligibility 

Subpart  C  discusses  the  BAA-UC 
eligibility  requirements.  Although 
implementation  of  BAA-UC  is  entirely 
at  State  discretion  and  States  have  wide 
latitude  in  BAA-UC  program 
development,  certain  eligibility 
parameters  apply.  For  example,  only 
parents  of  newborns  or  newly-adopted 
children  are  included  in  the  experiment. 
Also,  because  all  Federal  UC  laW 
requirements  must  be  met  and  the 
insurance  nature  of  the  UC  program 
must  be  maintained,  the  introduction  of 
eligibility  factors  that  are  inconsisitent 
with  Federal  UC  law  requirements  is  not 
permitted  under  BAA-UC  programs. 
The  introduction  of  eligibilit>'  factors 
unrelated  to  the  fact  or  cause  of 
unemployment,  such  as  industry, 
employer  size  or  whether  the  spouse  of 
a  UC  recipient  also  receives  (or  has 
received)  UC,  is  inconsistent  with 
Federal  law.  Specifically,  in  a  1964 
conformity  decision  involving  the  State 
of  South  Dakota,  the  Secretary  of  Labor 
held  that  Federal  law  prohibits  the 
introduction  of  any  eligibility  test 
unrelated  to  the  fact  or  cause  of  the 
individual's  unemployment.  (See 
Secretary  of  Labor's  Decision  of 
September  25,  1964.  In  the  Matter  of  the 
Hearing  to  the  South  Dakota 
Department  of  Employment  Security 
Pursuant  to  Section  3304(a)  of  the 
Internal  Revenue  Code  of  1954, 
transmitted  by  Unemployment 
Insurance  Program  Letter  No.  787. 
October  2.  1964.)  Therefore,  all 
individuals  covered  under  a  State's  UC 
law  must  be  covered  for  BAA-UC. 
For  BAA-UC  purposes,  the  first 
compensable  week  is  the  week  in  which 
birth  or  placement  for  adoption  takes 
place.  States  are  free  to  determine 
whether  to  prorate  the  weekly 
compensation  amount  based  on  the  day 
of  the  birth  or  placement  Cor  adoption  or 
whether  to  fully  compensate  for  that 


week.  Weeks  preceding  the  week  of  the 
birth  or  placement  and  weeks  following 
the  end  of  the  one-year  period  are  not 
compensable. 

The  purpose  of  BAA-UC  is  to  provide 
support  to  new  parents  on  "leave"  from 
employment  to  be  with  their  newbom.« 
or  newly-adopted  childreo.  The  term 
"leave  "  implies  that  the  individual  will 
return  to  the  last  employer  after  a 
designated  period.  However,  for 
experimental  purposes,  the  EXDL  will 
allow  States  to  pay  BAA-UC  to  parents 
who  otherwise  leave  employment  for 
this  purpose.  This  will  generate  data  for 
evaluating  how  providing  compensation 
affects  the  connection  of  these 
individuals  to  the  workforce.  The  DOL"s 
view  is  that  limiting  BAA-UC  to  only 
those  individuals  who  are  assured  of  job 
retention  could  bo  seen  as  unfairly 
excluding  parents  from  BAA-UC  who 
are  denied  leave  by  their  employers. 

Executive  Order  12868 

This  proposed  rule  is  a  ""significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866  because  it 
meets  the  criteria  of  Section  3(f)(4)  of 
that  Order  in  that  it  raises  novel  or  legal 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  Accordingly,  the  proposed  rule 
has  been  submitted  to.  and  reviewed  by. 
the  Office  of  Management  and  Budget. 

However,  the  proposed  rule  is  not 
considered  an  "economically 
significant"  rule  because  it  will  not  have 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more,  will  not  adversely 
impact  a  specific  sector  of  the  economy, 
and  will  not  materially  alter  the 
budgeting  impact  of  entitlements, 
grants,  user  fees  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof. 

The  Department  estimates  that  the 
possible  annual  aggregate  BAA— UC  cost 
could  range  from  zero  to  approximately 
S68  million.  The  regulation  is 
permissive,  and  the  tKDL  does  not  know 
how  many  Slates  will  choose  to  enaci 
experimental  BAA-UC  programs.  The 
estimate  of  the  annual  aggregate  BAA- 
UC  cost  of  S68  million  is  based  on  the 
expressed  interest  of  a  small  number  of 
States.  The  cost  depends  upon  such 
factors  as  the  extent  to  which  BAA-UC 
affects  parents'  incentives  to  increase 
their  leave  duration  and  the  percentage 
of  leave-takers  applying  for  BAA-UC. 
The  derivation  of  this  estimate  begins 
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with  1997-98  Current  Population 
Survey  data  showing  the  annual  U.S. 
average  number  of  women  in  the  labor 
force  with  a  child  under  one-year  old. 
After  this  number  is  disaggregated  by 
Stale,  the  likely  proportion  of  leave- 
takers  for  newborns  and  newly-adopted 
children  is  determined  based  on 
percentages  provided  in  a  report  by  the 
Commission  on  Family  and  Medici 
Leave,  titled  A  Workable  Balance: 
Report  to  Congress  on  Family  and 
Medical  Leave  Policies  (April  30. 1996). 
Other  factors  used  in  determining  the 
cost  estimate  include  the  percent  of 
leave-takers  with  employer-paid  leave, 
monetary  eligibility  rates,  and  average 
weekly  UC  payments. 

Further,  the  DOL  has  evaluated  the 
proposed  rule  and  found  it  consistent 
with  the  regulatory  philosophy  and 
principles  set  forth  in  Executive  Order 
12866.  which  governs  agency 
rulemaking.  Although  the  proposed  rule 
will  impact  States  and  State  agencies,  it 
will  not  adversely  affect  them  in  a 
material  way.  The  proposed  rule  would 
permit  States  to  voluntarily  establish 
experimental  programs  to  determine  the 
effectiveness  of  using  the  UC  program  to 
support  parents  taking  leave  from  their 
employment  to  be  vrith  their  newborns 
or  adopted  children;  it  would  not 
impose  any  new  requirements  on  States. 

Paperwork  Reduction  Act 

The  DOL  has  determined  that  this 
proposed  rule  contains  no  information 
collection  requirements. 

Executive  Order  12612 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12612  regarding  federalism.  The 
order  requires  that  agencies,  to  the 
extent  possible,  refrain  from  limiting 
State  policy  options,  consult  with  States 
prior  to  taking  any  actions  which  would 
restrict  States'  policy  options,  and  take 
such  action  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
Since  this  proposed  rule  does  not  limit 
State  policy  options  under  the  current 
UC  program,  it  corapUes  writh  the 
principles  of  federalism  and  with 
Executive  Order  12612. 

Executive  Order  12988 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12988,  Civil  Justice 
Reform,  and  will  not  unduly  burden  the 
Federal  court  system.  The  proposal  has 
been  written  to  minimize  litigation  and 
provide  a  clear  legal  standard  for 
affected  conduct,  and  has  been  reviewed 
carefully  to  eliminate  drafting  errors  and 
ambiguities. 


Unfiinded  Mandates  Reform  Act  of 
1995  and  Executive  Order  12875 

This  proposed  rule  has  been  reviewed 
in  accordance  with  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(2  U.S.C.  1501  et  seq.]  and  Executive 
Order  12875.  The  DOL  has  determined 
that  this  proposal  does  not  include  any 
Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local, 
or  tribal  govenunents,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

The  States  have  full  discretion  to 
decide  whether  or  not  to  enact  a  BAA- 
UC  program.  See  the  section  entitled 
"Executive  Order  12866"  for  further 
information  on  the  BAA-UC  cost 
estimate. 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposal  affects  States  and  State 
agencies,  which  are  not  within  the 
definition  of  "small  entity"  under  5 
U.S.C.  601(6).  Moreover,  States  have 
complete  discretion  in  deciding  whether 
or  not  they  will  enact  a  program 
permitted  imder  this  proposed 
regulation.  Under  5  U.S.C.  605(b),  the 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  proposed  rule  is  not  a  "major 
rule"  as  defined  by  section  804  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  Chapter 
8).  This  proposed  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  ability  of  United  States-based 
entities  to  compete  with  foreign-based 
entities  in  domestic  and  export  markets. 

Effect  on  Family  Life 

The  DOL  certifies  that  this  proposed 
rule  has  been  assessed  in  accordance 
with  section  654  of  Pub.  L.  105-277.  112 
Stat.  2681,  for  its  effect  on  family  well- 
being.  The  DOL  concludes  that  the 
proposed  rule  will  not  adversely  affect 
the  well-being  of  the  nation's  faimilies. 
Rather,  it  should  have  a  positive  effect 
on  family  well-being  by  permitting 
States  to  enable  more  parents  to  take 
leave  from  their  employment  to  be  with 
thefr  newborns  or  newly-adopted 
children. 


List  of  Subjects  in  20  CFR  Part  604 

Employment  and  Training 
Administration,  Labor,  and 
Unemployment  Compensation. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  No.  17.225. 
Unemployment  Insurance. 

Signed  at  Washiogton,  DC.  on  November 
18. 1999 

Alexis  M.  Herman, 
Secretary  of  Labor. 

Words  of  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  DOL  proposes  that 
Chapter  V  of  Title  20.  Code  of  Federal 
Regulations,  be  amended  by  adding  new 
part  604  to  read  as  follows: 

PART  604— REGULATIONS  FOR  BIRTH 
AND  ADOPTION  UNEMPLOYMENT 
COMPENSATION 

Subpart  A— Qeneral  Provisions 
Sec. 

6(M.  1    Wiiat  is  the  purpose  of  this 
regulation? 

604.2  What  is  the  scope  of  this  regulation? 

604.3  What  definitions  apply  to  tjiis 
regulation? 

Subpart  B — Federal  Unemployment 
Compensation  Program  Requirsmants 
504.10    Beyond  the  inlerpretation  of  the  able 
and  available  requiremeots  for  Birth  and 
Adoption  unemployment  compensation, 
does  this  regulation  change  the  Federal 
requirements  for  the  unemployment 
compensation  program? 

Subpart  C— aigibHIty 

604.20  Who  is  covered  by  Birth  and 
Adoption  unemployment  compensation? 

604.21  When  does  eligibility  for  Birth  and 
Adoption  unemployment  compensation 
commence? 

604.22  Are  parents  who  leave  emplo>'meot 
to  be  with  their  newtxjrns  or  newly- 
adopted  children  eligible  for  Birth  and 
Adoption  unemployment  compensation, 
or  is  it  limited  only  to  parents  who  take 
approved  leave? 

Aulhorily:  42  U.S.C.  1302(a):  42  U.S.C. 
503(a)(2)  and  (5);  26  U.S.C.  3304(a)(1)  and 
(4);  26  U.S.C.  3306(h):  Socretarys  Order  No. 
4-75  (40  FR  18515);  and  Secretary's  Order 
No.  14-75  (Novemtjer  12.  19751. 

Subpart  A— General  Provisions 

S604.t     What  Is  ttw  purpose  of  ttila 
regulation? 

This  regulation  allows  the  States  to 
develop  and  experiment  with 
innovative  methods  for  paying 
tmemployment  compensation  to  parents 
on  approved  leave  or  who  otherwise 
leave  employment  to  be  with  their 


newborns  or  newly-adopted  children. 
States'  experiences  with  Birth  and 
Adoption  unemployment  compensation 
will  enable  the  Department  of  Labor  to 
test  whether  its  interpretation  of  the 
Federal  "able  and  available" 
requirements  promotes  a  continued 
connection  to  the  workforce  in  parents 
who  receive  such  payments. 

§604.2    What  Is  th*  scope  of  the 
regulation? 

This  regulation  applies  to  and  permits 
all  State  unemployment  compensation 
programs  to  provide  benefits  to  parents 
on  approved  leave  or  who  otherwise 
leave  employment  to  be  with  thefr 
newborns  or  newly-adopted  children.  A 
Slate's  participation  is  voluntary. 

S  604.3    What  definitions  apply  to  the 
regulation? 

The  follovring  definitions  apply  to 
this  regulation: 

(a)  Approved  Leave  means  a  specific 
period  of  time,  agreed  to  by  both  the 
employee  and  employer,  during  which 
an  employee  is  temporarily  separated 
from  employment  and  after  which  the 
employee  virill  return  to  work  for  that 
employer. 

(b)  Birth  and  Adoption 
unemployment  compensation  means 
unemployment  compensation  paid  only 
to  parents  on  approved  leave  or  who 
otherwise  leave  employment  to  be  with 
their  newborns  or  newly-adopted 
children. 

(c)  DOL  means  the  United  States 
Department  of  Labor. 

(d)  Newborns  means  children  up  to 
one-year  old. 

(e)  Newly-adopted  children  means 
children,  regardless  of  age,  who  have 
been  placed  within  the  previous  12 
calendar  months  with  an  adoptive 
parent(s). 

(f)  Parents  means  mothers  and  fathers 
(biological,  legal  or  who  have  legal 
custody  of  a  c^d  during  the  adoption 
process). 

(g)  Placement  means  the  time  a  parent 
becomes  legally  responsible  for  a  child 
pending  adoption. 

(h)  Statelsj  means  one  of  the  States  of 
the  United  States  of  America,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
United  States  Virgin  Islands. 

Sut>part  B — Federal  Unemployment 
Compensation  Program  Requirements 

§604.10    Beyond  the  Interpretation  of  the 
able  and  available  requirement  tor  Birth  and 
Adoption  unemployment  compensation, 
does  this  regulation  change  the  Federal 
requirements  for  the  unemployment 
compensation  program? 

No.  This  regulation  does  not  change 
the  Federal  tmemployment 


compensation  requirements.  Under  its 
authority  to  interpret  Federal 
unemployment  compensation  law,  the 
DOL  interprets  the  Federal  able  and 
available  requirements  to  include 
experimental  Birth  and  Adoption 
unemployment  compensation.  The 
regulation  applies  only  to  parents  who 
take  approved  leave  or  otherwise  leave 
employment  to  be  with  their  newborns 
or  newly-adopted  children. 

Subpart  C-Ellglblllty 

§  604.20    Who  is  covered  by  Birth  and 
Adoption  unemployment  compensation? 

If  a  State  chooses  to  provide  Birth  and 
Adoption  unemployment  compensation, 
all  individuals  covered  by  the  State's 
tmemployment  compensation  law  must 
also  be  covered  for  Birth  and  Adoption 
unemployment  compensation,  lust  as 
with  current  unemployment 
compensation  programs,  individuals 
may  not  be  denied  experimental  Birth 
and  Adoption  unemployment 
compensation  based  on  facts  or  causes 
unrelated  to  the  claimant's 
unemployment,  such  as  industry, 
employer  size  or  the  unemployment 
status  of  a  bmily  member.  The 
introduction  of  such  facts  or  causes 
would  be  inconsistent  with  Federal 
unemployment  compensation  law. 

§  604.21     When  does  eligibility  tor  Blith  and 
Adoption  unemployment  compensation 
commence? 

Parent.s  may  be  eligible  for  Birth  and 
Adoption  unemployment  compensation 
during  the  one-year  period  commencing 
with  the  week  in  which  thefr  child  is 
bom  or  placed  with  them  for  adoption. 
Weeks  preceding  the  week  of  the  birth 
or  placement  and  weeks  following  the 
end  of  the  one-year  period  are  not 
compensable. 

§  604.22    Are  parents  who  leave 
employment  to  tje  with  their  newt>oms  or 
newly-adopted  children  eligible  lor  Birth 
and  Adoption  unemployment 
compensation,  or  is  It  limited  only  to 
parents  who  take  approved  leave? 

Slates  may  limit  Birth  and  Adoption 
unemployment  compensation  to  parents 
who  take  approved  leave  or  may  extend 
Birth  and  Adoption  unemployment 
compensation  to  parents  who  otherwise 
leave  employment  to  be  with  thefr 
newborns  or  newly-adopted  children. 
However,  the  intent  of  Birth  and 
Adoption  unemplo>Tnent  compensation 
is  to  support  all  parents  who  wish  to 
take  time  firom  employment  to  be  with 
thefr  newborns  or  newly-adopted 
children. 

The  following  appendix  will  not 
appear  in  the  Code  of  Federal 
Regulations. 


Appendix  A — Model  State  Legpslatian 

Section .  Birth  and  Adoption 

Unemployment  Compensation. 

(a)  An  individual  who  is  on  a  leave  of 
absence  fixtm  his  or  her  employer  or  who  left 
employment  to  l>e  with  the  individual's  child 
during  the  first  year  of  life,  or  during  the  first 
year  following  placement  with  the  individual 
for  adoption,  shall  not  be  denied 

compensation  under  SecUon for 

voluntarily  leaving  employment.  Section 

relating  to  availability  for  work. 

Section relating  to  inability  to  work. 

or  Section for  failure  to  actively  seek 

work. 

(b)  Section concerning  the 

reduction  of  the  amount  of  compensaUon  due 
to  receipt  of  disqualifying  income,  shall 
apply  (o  payments  under  this  section,  in 
addition,  the  following  pa>'menls  shall  cause 
a  reduction  in  the  compensation  amount: 

(1)  any  payment  from  the  employer 
resulting  from  a  birth  or  adoption  described 
in  sulMection  (al:  and 

(21  any  paNTnent  resulting  from  a  binh  or 
adoption  aescril>ed  in  subsection  (al  firom  a 
di.sabilily  insurance  plan  contributed  to  by  an 
employer,  in  proportion  to  the  employer's 
contribution  to  such  plan. 

[cl  Compensation  is  payable  to  an 
individual  under  this  section  for  a  maximum 
of  12  weeks  with  respect  to  any  birth  or 
placement  for  adoption. 

(d)  Each  employer  shall  post  at  each  site 
operated  by  the  employer,  in  a  conspicuous 
place,  accessible  to  all  employees, 
information  relating  to  the  availability  of 
Birth  and  Adoption  unemployment 
compensation. 

(e)  Any  compensation  paid  under  tliis 
section  shall  not  be  charged  to  the  account 
of  the  individual  employer. 

(n  Two  years  followmg  the  effective  date 
of  tliis  legislation,  the  commissioner  shall 
issue  a  report  to  the  governor  and  the 
legislature  evaluating  the  effectiveness  of  the 
Birth  and  Adoption  unemployment 
compensation  program. 

(gl  This  section  shall  be  applied  consistent 
with  regulations  Lssued  by  the  U.S. 
Department  of  Labor. 

The  following  appendix  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

Appendix  B— Commentary'  on  Model 
Stale  Legislation,  Including  Policy 
Issues 

General 

Must  States  Implement  a  Birth  and  Adoption 

Unemployment  Compensation  (BAA-UCl 

I^ogram? 

No.  This  program  is  voluntary  for  the 
Stales.  However,  implementation  of  BAA-UC 
will  require  some  legislation  on  the  part  of 
every  State  seeking  to  adopt  the  program.  The 
Model  Slate  Legislalioa  is  provided  for  the 
convenience  of  States  thai  wish  to  implement 
a  BAA-UC  program. 

Does  This  Regulation  Enable  a  State  To  Pay 
UC  for  Other  Types  of  Family  or  Medical 
Leave? 

No.  This  regulaUon  enables  a  Stale  to  pay 
IK;  to  parents  on  approved  leave  or  who 
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otherwise  leave  employment  to  be  with  their 
newborns  or  newly-adopled  children. 
Permitting  payment  of  UC  for  other  types  of 
family  leave  or  care  would  be  inconsistent 
with  this  experimental  program. 
Must  All  Employer-Paid  Leave  Be  Exhausted 
Before  BAA-UC  k  Available? 

No.  BAA-UC  is  designed  to  provide  partial 
wage  replacement  to  parents  of  newborns  or 
newly-adopted  children.  The  Model  State 
Legislation  assumes  that  any  wages  paid  for 
the  period  of  employer-provided  leave  will 
be  deducted.  However,  States  need  not 
deduct  these  wages  from  BAA-UC. 
Does  This  Regulation  Impose  Any  Solvency 
Requirements  Upon  the  States  Before  They 
Enact  BAA-UC? 

No.  The  DOL  expects  that  a  Stale  will  not 
enact  changes  without  assessing  the  effect  on 
the  solvency  of  its  unemployment  fund.  Each 
Slate  has  the  responsibility  to  assess  the  cost 
to  the  State's  unemployment  fund  whenever 
coverage,  benefit  expansions,  or  tax  changes 
are  considered  within  the  State's  UC 
program.  Consequently.  DOL  expects  prudent 
decision  makers  in  a  State  to  examine  the 
State's  solvency  position  and  projected  taxes 
and  benefit  payments  under  current  law 
before  deciding  to  enact  BAA-UC  legislation. 

Monetary  Qualifications  and  Benefits 
What  Are  the  Earnings  and  Employment 
Requirements  for  BAA-UC? 

States  may  establish  their  own 
requirements.  The  Model  State  Legislation 
assumes  that  States  will  use  the  same 
earnings  and  employment  criteria  that  apply 
to  all  other  individuals. 
What  Is  the  Weekly  Benefit  Amount  for 
Individuals  Eligible  for  BAA-UC? 

Slates  may  establish  their  own  weekly 
benefit  amounts.  The  Model  State  Legislation 
assumes  that  individuals  eligible  for  BAA- 
UC  will  receive  the  same  weekly  beneRt 
amount  as  other  individuals  eligible  for  UC. 
How  Does  the  Receipt  of  Other  Income  Effect 
Payment  of  BAA-UC  ? 

States  will  determine  whether  BAA-UC 
will  be  reduced  by  other  income.  Under  the 
Model  State  Legislation,  the  amount  of  BAA- 
UC  will  be  reduced  in  the  same  manner  as 
any  other  payment  of  UC  as  provided  under 
State  law.  The  Model  State  L^slation  also 
provides  for  the  deduction  of  any  payment 
from  the  employer  as  a  result  of  the  birth  or 
placement  for  adoption,  and  for  the 
deduction  of  any  disability  insurance 
payment  received  as  a  result  of  the  birth  or 
placement  for  adoption  in  proportion  to  the 
employer's  contribution  to  the  disability 
insurance  plan.  This  provision,  which  is 
limiied  to  payments  triggered  by  the  same 
event  which  triggers  BAA-UC,  reflects  the 
view  that  the  unemployment  fund  should  not 
be  held  responsible  when  wage  replacement 
is  available  from  other  sources,  particularly 
when  both  payments  are  financed  by  the 
employer.  States  should  examine  their  laws 
to  determine  if  all  types  of  appropriate 
income  are.  or  should  be.  deductible.  For 
example,  some  leave  payments  which  are  not 
normally  deductible  under  Slate  law  may 
cover  costs  of  birth  and  adoption  leave. 


How  Does  the  BAA-UC  Entitlement  Relate  to 
Regular  UC  Payments? 

Slates  are  free  to  determine  this.  The 
Model  Legislation  assumes  that  BAA-UC 
counts  toward  the  maximum  number  of 
weeks  of  regular  UC. 

Period  of  Eligibility 

When  May  BAA-UC  Benefits  Begin? 

Under  Section  604.21  of  the  proposed 
regulations,  parents  may  receive  BAA-UC 
only  during  the  one-year  period  commencing 
with  the  week  in  which  the  child  is  born  or 
placed  for  adoption.  For  example,  an 
individual  taking  leave  in  the  51sl  week 
following  birth  or  placement  for  adoption, 
would  be  eligible  for  BAA-UC  only  for  weeks 
51  and  52.  Periods  preceding  the  week  of 
birth  or  placement  for  adoption  are  nol 
compensable.  States  are  free  (o  reduce  the 
one- year  period. 

How  Many  Weeks  of  BAA-UC  May 
Individuals  Receive? 

States  are  free  to  determine  this.  The 
Model  Stale  Legislation  provides  a  maximum 
duration  of  12  weeks  per  individual  with 
respect  to  any  one  birth  or  adoption.  Since 
the  Family  and  Medical  Leave  Act  of  1993 
(FMLA)  allows  up  (o  12  weeks  of  unpaid 
leave  for  such  events.  States  may  wish  to 
have  an  identical  amount.  States  may  also 
relate  the  duration  of  leave  to  the 
individual's  weekly  amount  of  UC.  For 
example,  for  each  birth  or  adoption,  an 
individual  may  receive  an  amount  equal  to 
12  limes  the  individual's  weekly  UC. 

To  prevent  confusion  between  FMLA  and 
BAA-UC.  States  should  inform  potential 
BAA-UC  beneficiaries  of  the  dissimilarities 
between  the  two  programs  (for  example, 
BAA-UC  does  not  guarantee  job  retention). 
If  a  Child  Is  Bom  in  the  Middle  of  the  Week 
or  the  Placement  Occurs  in  the  Middle  of  the 
Week,  is  BAA-UC  Payable  for  This  Week? 

Under  the  Model  Suie  L^slation,  BAA- 
UC  would  be  payable  for  this  week,  assuming 
all  applicable  eligibility  conditions,  such  as 
the  deductible  income  provisions,  are  met. 
Slates  may  provide  the  full  weekly 
coinpensalion  amount  for  this  week  or 
prorate  the  weekly  amount  lo  reflect  only 
periods  following  birth  or  adoption.  If  the 
amount  is  prorated,  the  State  may  pay  the 
remaining  balance  for  the  last  partial  week  if 
the  individual  is  still  on  leave. 
Must  the  Individual  Serve  a  Wailing  Period? 
No.  Nothing  in  Federal  law  requires  Stales 
to  have  a  waiting  week  for  regular  UC  or 
BAA-UC.  However,  nol  having  a  waiting 
week  for  BAA-UC  would  eliminate  the  50 
percent  Federal  share  for  the  first  week  of  all 
Extended  Benefits  claims.  Under  20  CFR 
615.14(c)(3).  a  State  is  not  entitled  to  a 
Federal  share  for  the  first  week  of  Extended 
Benefits  if  the  State's  law  provides  "at  any 
time  or  under  any  circumstances"  for  the 
payment  of  UC  for  the  firat  week  of 
unemployment. 

When  Is  a  Child  Considered  "Placed"  for 

Adoption? 

Under  604.3(g)  of  the  proposed  rule, 
placement  occurs  al  the  time  a  parent 
becomes  legally  responsible  for  a  child 


pending  adoption.  Stale  UC  agencies  should 
consult  the  adoption  laws  of  their  Stales  to 
determine  precisely  when  placement  occurs. 

Other  Eligibility  Issues 
May  Both  Parents  Receive  BAA-UC?  if  So, 
May  They  Both  Receive  Such  Compensation 
at  the  Same  Time? 

The  answer  to  both  questions  is  "yes." 
Stales  implementing  BAA-UC  must  allow 
both  parents,  if  otherwise  eligible,  to  receive 
BAA-UC  concurrently  or  consecutively.  A 
State  may  nol  prohibi't  payment  of  BAA-UC 
simply  because  the  other  parent  is  taking 
leave  for  the  same  purpo.se.  A  State  taw 
which  does  so  is  inconsistent  with  Federal 
law  because  the  eligibility  of  one  parent  will 
be  determined  based  on  whether  the  other 
parent  is  receiving  UC.  Specifically,  in  a  1964 
conformity  decision  involving  the  State  of 
South  Dakota,  the  Secretary  of  Labor  held 
that  Federal  law  prohibits  the  introduction  of 
any  eligibility  test  unrelated  to  the  fact  or 
cause  of  the  individual's  unemployment. 
(See  Secretary  of  Labor's  Decision  of 
September  25.  1964.  In  the  Matter  of  the 
Hearing  to  the  South  Dakota  Department  of 
Employment  Security  Pursuant  to  Section 
3304(a)  of  the  Internal  Revenue  Code  of  1954. 
transmitted  by  Unemployment  Insurance 
Program  Letter  No.  787.  October  2.  1964.) 
The  recipient  status  of  the  other  parent  is 
unrelated  to  the  fact  or  cause  of  an 
individual's  unemployment.  Thus,  both 
parents  may  receive  BAA-UC.  whether 
concurrently  or  consecutively.  Similarly. 
Stales  may  not  limit  use  of  BAA-UC  to  the 
'primary'  parent. 

Must  BAA-UC  Apply  to  Individuals 
Employed  by  All  Employers  Subiect  to  State 
UIUw? 

Yes.  As  explained  in  the  previous  answer. 
Stales  may  not  impose  eligibility  conditions 
not  related  to  the  fact  or  cause  of  the 
individual's  unemployment.  Assuming  the 
services  are  taxable  for  UC.  Stales  may  not, 
for  example,  limit  BAA-UC  based  on 
employer  size. 

May  Stales  Provide  BAA-UC  lo  Individuals 
Who  Otherwise  Leave  Employment  (Nol  on 
Approved  Leave)  To  Be  With  Their 
Newborns  or  Newly-Adopted  Children? 

Yes.  While  Slates  are  free  to  determine 
their  own  requirements,  there  are  compelling 
reasons  for  providing  BAA-UC  lo  individuals 
who  otherwise  leave  employment.  Although 
many  employers  may  grant  leave,  others  may 
not.  The  DOL  believes  that  all  parents  should 
be  treated  identically  for  UC  purposes  when 
they  lake  time  away  from  employment  lo  be 
with  their  newborn  or  newly-adopled  child. 
As  such,  their  eligibility  for'BAA-UC  should 
not  be  based  on  whether  an  employer  is 
required  lo  grant  the  leave,  but  on  the 
parent's  reason  for  wanting  to  take  the  leave. 
May  Eligibility  Be  Conditioned  on  Whether 
the  Individual  Gave  Notice  to  the  Employer? 

Yes.  Although  the  Model  State  Legislation 
does  not  provide  for  such  a  condition 
because  it  may  result  in  denials  due  lo  the 
technicality  of  when  the  individual  requested 
leave.  Stales  may  impose  it.  The  basis  of  such 
a  requirement  is  that  employers  should  be 
given  sufficient  time  to  accommodate  the 


leaving/ absence  of  the  individual.  If  such  a 
provision  is  included,  the  DOL  recommends 
that  the  notice  be  required  lo  be  given  no 
more  than  30  days  prior  lo  birth  or 
placement,  but  only  where  practicable.  The 
FMLA  contains  a  30-dav  requirement  or 
shorter  notice  period  where  giving  30-day 
notice  is  not  practicable:  it  does  not  require 
notice  when  the  necessity  to  take  leave  is 
unforeseeable.  (Section  102(e).  Family  and 
Medical  Leave  Act,  Pub.  L.  103-3  (February 
5.  1993).) 

May  Eligibility  Be  Conditioned  on  Whether 
the  Individual  Chooses  Not  To  Return  to 
Work? 

Yes.  However,  based  upon  Jenkins  v. 
Bowling.  691  F.2d  1225  (7th  Clr.  1982).  Slates 
may  not  delay  payment  until  af^er  the 
individual  retxims  lo  work.  Section  303(a)(1), 
SSA.  requires  the  full  payment  of  benefits 
when  due.  precluding  States  from  delaying 
payment  while  awaiting  the  individual's 
return  to  work.  A  State  may,  however, 
declare  an  overpayment  of  benefits  after  the 
individual  fails  to  return  to  work. 
May  An  Individual  Be  Paid  BAA-UC  Under 
the  Federal-Stale  Extended  Benefit  Program 
or  Any  of  the  Federally  Funded 
Unemployment  Programs? 

It  depends  on  the  program.  Benefits  under 
the  UC  for  Federal  Employees  (UCFE)  and 
UC  for  Ex-Servicemembers  (UCX)  programs 
are.  by  Federal  law,  required  to  be  paid  on 
the  same  terms  and  subject  to  the  same 
conditions  as  State  benefits  (with  exceptions 
not  relevant  here).  Therefore.  BAA-UC  will 
be  paid  to  individuals  under  these  programs 
to  the  same  extent  as  under  State  law. 

Individuals  may  only  receive  Disaster 
Unemployment  Assistance  (DUA)  when  their 
unemployment  is  caused  by  a  disaster  as 
provided  in  20  CFR  Part  625.  However,  if 
they  meet  their  State's  Birth  and  Adoption 
UC  provisions,  then  they  will  satisfy  Ihe 
availability  requirement  at  §625. 4(g).  and  so 
may  qualify  for  DUA.  For  example,  an 
individual  who  is  unemployed  due  to  a 
major  disaster  may  later  give  birth.  If  this 
in(hvidual  satisfies  the  BAA-UC 


requirements  in  the  State's  law.  she  may 
receive  DUA. 

Extended  Benefit  claimants  may  nol 
receive  Birth  and  Adoption  UC  since  they 
cannot  meet  the  systematic  and  sustained 
work  search  requirements  in  20  CFR  615.8(g). 

Individuals  claiming  trade  readjustment 
allowances  (cash  benefits)  under  the  Trade 
Adjustment  Assistance  and  the  North 
.\merican  Free  Trade  Act  Transitional 
Adjustment  Assistance  programs  will  be 
ineligible  since  such  individuals  are  required 
to  either  be  in  full-time  training  or  conduct 
the  systematic  and  sustained  work  search 
required  for  the  Extended  Benefit  program. 

Financing  Costs  ofBAA-VC 

May  BAA-UC  Costs  Be  Socialized  Among 

Employers? 

Yes.  Stales  are  free  to  socialize  or  not 
socialize  costs  of  BAA-UC.  The  Model  Stale 
Legislation  socializes  costs — also  called 
"noncharging."  An  employer  may  be 
reluctant  to  bear  all  the  costs  of  BAA-UC 
caused  by  an  employee  taking  leave  since  the 
employer  will  not  have  caused  the 
individual's  unemployment.  Since 
noncharging  is  permitted  when  the 
unemployment  is  caused  by  the  employee,  it 
is  permitted  in  this  situation.  This  position 
applies  to  both  contributory  and 
reimbursable  employers. 
May  BAA-UC  Costs  Be  Paid  From  a  SUte 
Fund  Other  Than  the  State's  Unemployment 
Fund,  for  Example,  a  State's  Temporary 
Disability  (TDI)  Fund? 

Yes.  Nothing  in  Federal  UC  law  governs 
the  treatment  of  moneys  in  these  funds 
because  ihey  are  financed  by  a  separate  tax 
and  held  separately  from  the  State's 
unemployment  fund.  For  example,  a  Stale 
with  a  TDI  program  may  enact  a  special 
disability  insurance  lax  on  employers  and 
deposit  the  proceeds  in  a  disability  fund.  If 
the  State  chooses  to  use  one  of  these  funds 
(or  create  such  a  fund)  to  pay  birth  and 
adoption  leave  benefits,  the  requirements  of 
DOLs  BAA-UC  regulation  will  not  apply. 


Administrative  Costs 

May  States  Use  Administrative  Grants 

Received  From  the  Federal  Government  To 

Pay  for  the  Administration  of  a  BAA-UC 

Program? 

Provided  thai  alt  the  reqturmnents  of  the 
BAA-UC  regulation  are  met.  the  use  of 
administrative  grants  is  permissible, 
including  for  purposes  of  studying  and 
evaluating  the  BAA-UC  program.  However,  if 
the  regulation's  requirements  are  not  met.  the 
expenditures  of  grant  funds  are  nol  for  the 
proper  and  efficient  administration  of  the 
State's  law  as  required  by  section  303(a)(8)  of 
the  Social  Security  Act. 

Repenting 

Will  States  Need  To  Amend  Their  Laws  To 
Address  any  Federal  Reporting  Requirements 
Concerning  BAA-UC? 

Although  this  is  a  matter  for  States  to 
determine,  the  DOL  anticipates  that  few,  if 
any.  States  will  need  to  amend  their  laws 
since  most  State  laws  already  contain 
language  concerning  reporting.  Many  of  these 
laws  are  based  on  the  langu^e  on  page  95 
of  The  Manual  of  Employment  Security 
Legislation,  as  revised  September  1950, 
which  requires  that  the  agency  "make  such 
reports,  in  such  form  and  containing  such 
information  as  the  Secretary  of  Labor  may 
from  time  to  lime  require,  and  shall  comply 
with  such  provisions  as  the  Secretary  of 
Labor  may  fitim  time  to  time  find  necessary 
to  assure  the  correctness  and  verification  of 
such  reports.  " 
What  Are  the  Reporting  Requirements? 

The  DOL  has  not  yet  finalized  a 
methodology  for  evaluating  Stale  BAA-UC 
programs.  When  ihal  methodology  is 
completed,  State  reporting  requirements  will 
be  issued  in  a  separate  information  collection 
request  and.  if  subject  to  the  Paperwork 
Reduction  Act.  published  for  public 
comment  in  the  Federal  Register. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  985 

[Docket  No.  FR-4498-f-02] 

RIN  2577-AC10 

Technical  Amendment  to  the  Section  8 
Management  Assessment  Program 
(SEMAP):  Final  Rule 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Final  rule. 

SUMMARY:  On  July  26, 1999.  HUD 
published  an  interim  rule  amending  its 
regulations  for  the  Section  8 
Management  Assessment  Program 
(SEMAP).  The  interim  rule  made  several 
technical  amendments  to  conform  the 
SEMAP  regulations  to  the  requirements 
of  the  Single  Audit  Act  Amendments  of 
1996.  This  final  rule  makes  final  the 
amendments  made  by  the  July  26, 1999 
interim  rule.  HUD  has  adopted  the 
interim  rule  without  change. 
Additionally,  this  final  rule  makes 
several  amendments  to  conform  the 
SEMAP  regulations  to  HUD's  October 
21.  1999  final  rule  implementing  the 
statutory  merger  of  the  Section  8  tenant- 
based  certificate  and  voucher  programs. 
DATES:  Effective  Date:  January  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit,  Director,  Real  Estate  and 
Housing  Performance  Division,  Office  of 
Public  and  Assisted  Housing  Delivery. 
Office  of  Public  and  Indian  Housing, 
Room  4210,  451  Seventh  Street,  SW, 
Room  4210.  Washington.  DC  20410; 
telephone:  (202)  708-0477  (this  is  not  a 
toll-free  number).  Persons  with  hearing 
or  speech-impairments  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339, 
SUPPLEMENTARY  INFORMATION: 

I.  The  July  26, 1999  Interim  Rule 

On  July  26.  1999  (64  FR  40496).  HUD 
published  an  interim  rule  amending  its 
regulations  for  the  Section  8 
Management  Assessment  Program 
(SEMAP).  The  interim  rule,  which 
became  effective  on  August  25, 1999. 
made  various  technical  amendments  to 
conform  the  SEMAP  regulations  to  the 
requirements  of  the  Single  Audit  Act 
Amendments  of  1996.  Specifically,  the 
interim  rule  provides  that  HUD  will 
base  its  SEMAP  rating  for  a  housing 
authority  (HA)  based  on  the  HAs 
SEMAP  certification  to  HUD,  rather 
than  on  the  independent  auditor's 
annual  audit  report.  HUD  continues  to 
rely  on  the  independent  auditor  to 


verify  the  accuracy  of  the  HAs  SEMAP 
certification  with  respect  to  the  eight 
SEMAP  indicators.  The  July  26, 1999 
interim  rule  also  clarifies  that  HUD 
confirmatory  reviews  will  be  used  as  an 
additional  method  of  verification  to  the 
extent  they  are  performed. 

The  July  26.  1999  interim  rule 
requires  the  HA  to  submit  a  SEMAP 
certification  concerning  the  results  of  its 
supervisor)'  quality  control  reviews  of 
file  samples  drawn  in  an  unbiased 
manner  to  ensure  compliance  under 
four  SEMAP  indicators  ((1)  Selection 
fix>m  the  Waiting  List:  (2)  Reasonable 
Rent;  (3)  Determination  of  Adjusted 
Income;  and  (4)  HQS  Enforcement).  The 
interim  rule,  therefore,  requires  the  HA 
to  perform  annual  quality  control 
reviews  of  its  performance  under  these 
indicators  in  order  to  complete  the 
SEIvlAP  certification  form. 

The  July  26,  1999  interim  rule  also 
revises  the  SEMAP  standard  under 
§985. 3(e)  for  Housing  Quality  Standards 
(HQS)  quality  control  inspections.  This 
indicator  is  changed  to  require  HQS 
quality  control  samples  of  the  same 
minimum  sample  size  as  required  for 
other  supervisory  quality  control 
reviews.  The  requirement  for  a  5  percent 
HQS  quality  control  sample  no  longer 
applies. 

n.  Finalizing  the  Inly  26, 19S9  Interim 
Rule 

This  final  rule  finalizes  the 
amendments  made  by  the  July  26, 1999 
interim  nde.  The  public  comment 
period  on  the  interim  rule  closed  on 
September  24, 1999.  No  public 
comments  were  submitted  on  the 
interim  rule.  Accordingly,  HUD  is 
adopting  the  interim  rule  without 
change. 

m,  Confonning  Amendments  to  24  CFR 
Pait98S 

In  addition  to  finalizing  the  July  26, 
1999  interim  rule,  this  final  rule  makes 
various  amendments  to  conform  the 
SEMAP  regulations  to  HUDs  October 
21 ,  1999  (64  FR  56894)  final  rule 
implementing  the  statutory  merger  of 
the  Sec-tion  8  tenant-based  certificate 
and  voucher  programs.  The  October  21, 
1999  final  rule  implemented  section  545 
of  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Title  V  of 
the  FY  1999  HUD  Appropriations  Act; 
Public  Law  105-276,  approved  October 
21, 1998).  The  new  tenant-based 
program  (known  as  the  Housing  Choice 
Voucher  program)  has  features  of  the 
previously  authorized  certificate  and 
voucher  programs,  plus  new  features. 
Interested  persons  should  consult  the 
preamble  to  the  October  21. 1999  final 
rule  for  additional  details. 


The  conforming  changes  made  by  this 
final  nde  do  not  establish  or  modify  any 
substantive  SEMAP  requirements. 
Rather,  these  amendments  conform  the 
SEMAP  regulations  at  24  CFR  part  985 
to  the  requirements  of  the  new  Housing 
Choice  Voucher  program.  The  most 
significant  of  the  conforming 
amendments  made  by  this  final  nde  are 
as  follows; 

•  Part  985  has  been  revised  to 
consistently  use  the  term  "PHA  "  rather 
than  "HA"  when  referring  to  a  public 
housing  agency. 

•  This  final  rule  updates  several 
regidatorv  citations  to  the  regulations  at 
24  CFR  part  982. 

•  The  final  rule  updates  24  CFR  part 
985  by  replacing  the  terms  "area 
exception  rents"  and  "exception  rents" 
with  the  term  "exception  standard 
amounts." 

•  The  SEMAP  payment  standards 
indicator  at  §  985.3(1)  has  been  revised 
to  reflect  the  fact  that,  under  the 
Housing  Choice  Voucher  program,  there 
are  no  more  initial  gross  rents  under  the 
Section  8  certificate  program. 

•  The  discussion  of  correct  tenant 
rent  calculations  at  §985.3(k)  has  been 
revised  to  remove  all  references  to  over- 
Fair  Market  Rent  (FMR)  tenancies.  Such 
tenancies  no  longer  exist  under  the 
Housing  Choice  Voucher  program. 

IV.  Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  for  this 
rulemaking  was  made  at  the  interim  rule 
stage,  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  That  finding  remains  applicable  to 
this  final  rule  and  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276, 451 
Seventh  Street,  SW,  Washington.  DC 
20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
60S(b)).  has  reviewed  this  nde  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  anti-competitive 
discriminatory  aspects  of  the  rule  with 
regard  to  small  entities,  and  there  are 
not  any  unusual  procedures  that  would 
need  to  be  complied  with  by  small 
entities. 
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Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  assigned  to 
the  Section  8  Management  Assessment 
Program  are  14.855  and  14.857. 

List  of  Subjects  for  24  CFR  Pari  985 

Grant  programs — housing  and 
community  development.  Housing,  Rent 
subsidies.  Reporting  and  recordkeeping 

rpquirements. 

PART  98S— SECTION  8  MANAGEMENT 
ASSESSMENT  PROGRAM  (SEMAP) 

For  the  reasons  discussed  in  the 
preamble.  HUD  adopts  the  amendments 
made  to  24  CFR  part  985  in  the  interim 
rule  published  on  July  26. 1999  at  64  FR 
40496  without  change  and  makes  the 
following  additional  amendments  to  24 
CFR  part  985  as  follows. 

1.  The  authority  ciution  for  Part  985 
continues  to  read  as  follows: 

Aulhorily:  42  U.S.C.  1437a.  1437c.  1437f 
and  3535(i. 

la.  In  part  985,  "HA"  is  removed  and 
"PHA"  is  added  in  its  place  wherever  it 
appears,  and  "an  HA"  is  removed  and 


"a  PHA"  is  added  in  its  place  wherever 
it  appears. 
2.  Amend  §985.3  as  follows; 

a.  In  paragraph  (b)(1),  revise  the 
reference  to    §982.503"  to  read 
"§982.507"; 

b.  In  paragraph  (b)(3)(i){B).  revise  the 
reference  to  "§  982.503"  to  read 
"§982.507"; 

c.  In  paragraph  (e)(1),  revise  the 
reference  to  "§983.2"  to  read  "§985.2"; 

d.  In  paragraph  (g)(1),  revise  the 
reference  to  "§  982.301(b)(5)"  to  read 
"982.301(b)(4)": 

e.  In  paragraph  [g)(l)  revise  the 
reference  to  "§982.301(b)(13)"  to  read 
"§982.301(b)(12)"; 

f.  to  paragraphs  (g)(1),  (g)(3)(i)(C), 
(g)(3)(i)(D),  and  (g)(3)(i)(F).  remove  die 
references  to  "and  certificate"  and  "or 
certificate"  wherever  they  appear: 

g.  In  paragraph  (g)(3)(i)(D),  revise  the 
reference  to  the  plural  "programs  '  to 
the  singular  "program": 

h.  to  paragraph  (g)(3)(i)(F).  revise  the 
references  lo  "area  exception  rents"  and 
"exception  rents"  to  read  "exception 
pa\'ment  standard  amounts"; 
i.  Revise  paragraphs  (i):  and 
j.  Revise  the  second  sentence  of 
paragraph  (k)(2). 

§  98S.3    Indicators,  HUD  verification 
mettiods  and  ratings. 

(i)  Payment  standards.  (1)  This 
indicator  shows  whether  the  PHA  has 
adopted  a  payment  standard  schedule 
that  establishes  voucher  payment 
standard  amounts  by  unit  size  for  each 
FMR  area  in  the  PHA  jurisdiction,  and, 
if  applicable,  separate  payment  standard 
amounts  by  unit  size  for  a  PHA- 
designated  part  of  an  FMR  area,  which 
payment  standards  do  not  exceed  110 
percent  of  the  current  applicable 
published  FMRs  and  which  are  not  less 
than  90  percent  of  the  current 


applicable  published  FMRs  (uidess  a 
higher  or  lower  payment  standard 
amount  is  approved  by  HUD).  (§  982.503 
of  this  chapter.) 

(2)  HUD  verification  method:  PHA 
data  submitted  on  the  SEMAP 
certification  form  concerning  payment 
standards. 

(3)  Rating: 

(i)  The  PHA's  voucher  program 
payment  standard  schedule  contains 
payment  standards  which  do  not  exceed 
110  percent  of  the  current  applicable 
published  FMR  and  which  are  not  less 
than  90  percent  of  the  current 
applicable  published  FMR  (unless  a 
higher  or  lower  payment  standard 
amount  is  approved  by  HUD).  5  points 

(ii)  The  PHA's  voucher  program 
payment  standard  schedule  contains 
payment  standards  which  exceed  110 
percent  of  the  current  applicable 
published  FMRs  or  which  are  less  than 
90  percent  of  the  current  applicable 
published  FMRs  (unless  a  higher  or 
lower  pa\'ment  .standard  amount  is 
approved  by  HUD).  0  points. 

(k)*  *  • 

(2)  *   *   •  The  MTCS  daU  used  for 
verification  cover  only  voucher  program 
and  regular  certificate  program 
tenancies,  and  do  not  include  rent 
calculation  discrepancies  for 
manufactured  home  owner  rentals  of 
manufactured  home  spaces  under  the 
certificate  program  or  for  proration  of 
assistance  under  the  noncitizen  rule. 
*        *        •        •        • 

Dated:  November  23. 1999 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  22,  and  52 

(FAR  Caw  1997-613] 
RIN  900O-AI47 

Federal  Acquisition  Regulation; 
Application  of  the  Davis-Bacon  Act  to 
Construction  Contracts  With  Options 
To  Extend  the  Term  of  the  Contract 

AGENCIES;  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
.^cquisition  CouncU  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Repilation  (FAR)  to 
implement  the  requirement  of 
Department  of  Labor  (DoL)  All  Agency 
Memorandum  No.  157  (AAM  157),  as 
clarified  m  the  Federal  Register  on 
November  20.  199B.  The  rule  requires 
incorporation  of  the  current  Davis- 
Bacon  Act  wage  determination  at  the 
exercise  of  each  option  period  in 
construction  contracts. 
DATES:  Comments  should  be  submitted 
on  or  before  Februar>- 1 .  2000  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  .administration.  FAR 
Secretariat  (MVRS).  1800  F  Street.  NW, 
Room  4035.  ATTN:  Laurie  Duarte, 
Washington.  DC  20405.  Address  e-mail 
comments  submitted  via  the  Internet  to: 
farcase.1997-6139gsa.gov.  Please 
submit  comments  only  and  cite  FAR 
case  1997-613  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building,  Washington.  DC  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Jack  O'Neill,  Prociu^ment 
Analyst,  at  (202)  501-3856.  Please  dte 
FAR  case  1997-613. 
SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  proposed  rule  provides  for 
incorporation  of  the  ciurent  Davis- 
Bacon  Act  wage  determination  at  the 
exercise  of  each  option  to  extend  the 


term  of  a  contract  for  construction,  or  a 
contract  that  includes  substantial  and 
segregable  construction  work.  Unlike 
the  Service  Contract  Act,  the  Davis- 
Bacon  Act  and  its  implementing 
regulations  do  not  include  any 
provisions  to  require  incorporation  of 
new  or  revised  wage  determinations  at 
the  exercise  of  each  contract  option 
period. 

On  December  9,  1992.  DoL  issued 
AAM  157,  which  required  incorporation 
of  a  current  Davis-Bacon  Act  wage 
determination  at  the  exercise  of  each 
option  period  in  construction  contracts 
containing  options  to  extend  the  term  of 
the  contract.  Following  several  years  of 
controversy  regarding  the  authority  of 
DoL  to  issue  AAM  157.  DoL 
Administrative  Review  Board  confirmed 
on  July  17. 1997.  the  authority  of  the 
DoL  Administrator's  ruling  that  a 
current  Davis-Bacon  Act  wage 
determination  must  be  incorporated  at 
the  exercise  of  an  option  to  extend  the 
term  of  the  contract.  The  Review  Board 
also  directed  DoL  to  clarif>'  the  language 
of  AAM  157  and  to  republish  the 
memorandum  in  the  Federal  Register. 
The  Acting  Administrator  published  the 
clarification  in  the  Federal  Register  at 
63  FR  64542.  November  20,  1998. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  dated 
September  30, 1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  sniall  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.,  because  the 
rule  will  apply  to  any  contractor, 
including  a  small  business,  that  enters 
into  a  contract  for  construction,  or  a 
contract  that  includes  substantial  and 
segregable  construction  work,  that 
contains  option  provisions  to  extend  the 
term  of  the  contract.  Therefore,  the 
Councils  have  prepared  an  Initial 
Regulatory  Flexibility  Analysis.  It  is 
summarized  as  follows: 

The  proposed  rule  provides  four 
alternative  methods  of  adjusting  the  contract 
pric^when  exercising  the  option  to  extend 
the  term  of  the  contract. 

1.  No  adjustment  in  contract  price  (because 
the  option  prices  may  include  an  amount  lo 
cover  estimated  increases); 

2.  Price  adjustment  based  on  a  separately 
specified  pricing  method,  such  as  appUcatJon 
of  a  coefficient  to  an  annually  published  unit 
pricing  book  incorporated  at  option  exercise; 

3.  A  percentage  price  adjustment,  based  on 
a  published  economic  indicator:  and 

4.  A  price  adjustment  based  on  a 
specific  calculation  to  reflect  the  actual 


increase  or  decrease  in  wages  and  fringe 
benefits  as  a  result  of  incorporation  of 
the  new  wage  determination. 

The  last  method,  applying  calculations 
similar  to  the  calculations  of  price 
adjustments  in  contracts  subject  to  the 
Service  Contract  Act.  removes  the  risk  to  the 
contractor,  but  imposes  some  reporting 
requirements,  to  provide  the  required 
information  upon  which  to  base  the  price 
adjustment.  However,  the  contractor  is 
already  required  lo  keep  payroll  records 
upon  which  the  calculations  are  based,  so  the 
burden  is  not  significant.  Oata  for  fiscal  year 
199«  indicates  the  Govornmenl  awarded  229 
indefinilB-delivery  construction  contracts,  of 
which  121  were  awarded  to  small  businesses. 
Nearly  all  construction  contracts  with 
options  to  extend  the  term  are  indefinite- 
delivery  conUacts  and  most  indefinite- 
delivery  contracts  have  options  to  extend  the 
term.  Although  there  is  no  database  to 
determine  the  number  of  contracts  for  other 
than  construction  tfiat  have  substantial  and 
segregable  construction  requirement,  we 
estimate  225  prime  contractors  and  675 
subcontractors,  of  wfucb  approximately  50 
percent  are  small  businesses. 

The  FAR  Secretariat  has  submitted  a 
copy  of  the  IRFA  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  Interested  parties  may 
obtain  a  copy  from  the  FAR  Secretariat. 
The  Councils  will  consider  comments 
from  small  entities  concerning  the 
affected  FAR  subparts  in  accordance 
with  5  U.S.C.  610.  Interested  parties 
must  submit  such  comments  separately 
and  should  cite  5  U.S.C  601,  et  seq.  FAR 
Cjse  1997-613.  in  correspondence. 


C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  proposed 
rule  contains  information  collection 
requirements.  Accordingly,  the  FAR 
Secretariat  submitted  a  request  for 
approval  of  a  new  information 
collection  requirement  concerning 
application  of  the  Davis-Bacon  Act  to 
construction  contracts  with  options  to 
extend  the  term  of  the  contract  to  the 
Office  of  Management  and  Budget  imder 
44  U.S.C.  3501,  et  seq. 

Annual  Reporting  Burden 

We  estimate  the  public  reporting 
burden  for  this  collection  of  information 
is  90  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  soiuT:es, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

We  estimate  the  aimual  reporting 
burden  is  as  follows:  Respondents:  900; 
Responses  per  respondent:  1 ;  Total 
annual  responses:  900;  Preparation 
hours  per  response:  90;  anci  Total 
response  burilen  hours:  81,000. 


D,  Request  for  Comments  Regarding 
Paperwork  Burden 

Comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  this  burden 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVR),  1800  F  Street. 
NW,  Room  4035.  Washington,  DC 
20405. 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat  (MVR). 
Room  4035.  Washington,  DC  20405, 
telephone  (202)  208-7312.  Please  cite 
OMB  control  number  9000-OOXX,  FAR 
Case  1997-613,  Application  of  the 
Davis-Bacon  Act  to  Construction 
Contracts  with  Options  to  Extend  the 
Term  of  the  Contract,  in  all 
correspondence. 

List  of  Subiects  in  48  CFR  Paris  1,  22, 
and  52 

Government  procurement 

Dated:  November  29, 1999. 
Edward  C.  Loeb, 
Director.  Federal  Acquisition  Policy  Division 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  Parts  1,22,  and  52 
be  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  22,  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACOUISmON 
REGULATIONS  SYSTEM 

2.  Amend  section  1.106  in  the  table 
following  the  introductory  paragraph  by 
adding  an  entry  to  read  as  follows: 

l.toe    OMB  approval  under  t 
Reduction  Act 


22.404-1    Types  of  wage  determinations. 

(a)  General  wage  determinations.  (1) 
*  *  *  Once  incorporated  in  a  contract. 
a  general  wage  determination  normally 
remains  effective  for  the  life  of  the 
contract,  unless  the  contracting  officer 
exercises  an  option  to  extend  the  term 
of  the  contract  (see  22.404-12).  •    *   * 

(b)  *   *   *  Once  incorporated  in  a 
contract,  a  project  wage  determination 
normally  remains  effective  for  the  life  of 
the  contract,  unless  the  contracting 
officer  exercises  an  option  to  extend  the 
term  of  the  contract  (see  22.404-12). 

4.  Revise  section  22.404-2(a)  to  read 
as  follows: 

22.404-2    (jleneral  raqulremants. 

(a)  The  contracting  officer  must 
incorporate  only  the  appropriate  wage 
determinations  in  solicitations  and 
contracts  and  must  designate  the  work 
to  which  each  determination  or  part 
thereof  applies.  The  contracting  officer 
must  not  include  project  wage 
determinations  in  contracts  or  options 
other  than  those  for  which  they  are 
issued.  When  exercising  an  option  to 
extend  the  term  of  a  contract,  the 
contracting  officer  must  select  the  most 
current  wage  determination  from  the 
same  schedule  as  the  wage 
determination  in  effect  at  award,  imless 
the  type  of  construction  in  the  option 
period  is  significantly  different  from  the 
type  of  construction  in  the  preceding 
contract  period. 
***** 

5.  In  section  22.404-3.  revise  the  last 
sentence  of  paragraph  (c);  remove 
paragraph  (d):  and  redesignate 
paragraph  (e)  as  (d)  to  read  as  follows: 

22.404-3    Procadures  lor  requesting  wage 

dstermtnattons. 

***** 

(c)  *  •  *  Accordingly,  agencies 
should  submit  requests  to  the 
Department  of  Labor  at  least  45  days  (60 
days  if  possible)  before  issuing  the 
solicitation  or  exercising  an  option  to 
extend  the  term  of  a  contract. 


FAR  segment 


OMB  Con-  ^  ,        ^.       „  .„.   . 

trot  No.  6'  Ii>  section  22.404-6,  revise 

paragraph  (a);  and  add  paragraph  (d)  to 

read  as  follows: 


52.222-32  . 


9000-0154 


PART  22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

3.  Amend  section  22.404-l(a)(l)  by 
revising  the  third  sentence;  and 
paragraph  (b)  by  revising  the  fotirth 
sentence  to  read  as  follows: 


22.404-6    Modifications  of  wage 
determinations. 

(a)  General.  (1)  The  Department  of 
Labor  may  modify  a  wage  determination 
to  make  it  current  by  specifying  only  the 
items  being  changed  or  by  issuing  a 
"supersedeas  decision,"  which  is  a 
reissuance  of  the  entire  determination 
with  changes  incorporated. 

(2)  All  project  wage  determination 
modifications  expire  on  the  same  day  as 
the  original  determination. 


(3)  The  agency  must  time-date  stamp 
all  modifications  of  wage 
determinations  immediately  upon 
receipt.  (Note  the  distinction  between 
receipt  by  the  agency  (modification  is 
effective)  and  receipt  by  the  contracting 
officer,  which  may  occur  later.) 

(d)  The  following  applies  when 
modifying  a  contract  to  exercise  an 
option  to  extend  the  term  of  a  contract: 

(1)  A  modified  wage  determination  is 
effective  if.  before  execution  of  the 
contract  modification  to  exercise  the 
option,  the  contracting  agency  receives 
a  written  action  from  DoL,  or  DoL 
publishes  notice  of  modifications  to 
general  wage  determinations  in  the 
Federal  Reqgister. 

(2)  If  the  contracting  officer  receives 
an  effective  wage  modification  either 
before  or  after  execution  of  the  contract 
modification  to  exercise  the  option,  the 
contracting  officer  must  modify  the 
contract  to  incorporate  the  modified 
wage  determination,  and  any  changed 
wage  rates,  effiective  as  of  the  date  of 
option  exercise. 

7.  Revise  section  22.404-7  to  read  as 
follows: 

22.404-7    Correction  ol  wage 
determinations  containing  clerical  emirs. 

Upon  the  Labor  Department's  own 
initiative  or  at  the  request  of  the 
contracting  agency,  the  Administrator. 
Wage  and  Hour  Division,  may  correct 
any  wage  determination  found  to 
contain  clerical  errors.  Such  corrections 
will  be  effective  immediately,  and  will 
apply  to  any  solicitation  or  active 
contract.  Before  contract  award,  the 
contracting  officer  must  follow  the 
procedures  in  22.404-5(b)(l).  {bK2)(i)  or 
(ii)  in  sealed  bidding,  and  the 
procedures  in  22.404-5(c)(3)  or  (4)  in 
negotiations.  After  contract  award,  the 
contracting  officer  must  follow  the 
procedures  at  22.404-6(b)(5),  except 
that  for  contract  modifications  to 
exercise  an  option  to  extend  the  term  of 
the  contract,  the  contracting  officer  must 
follow  the  procedures  at  22.404-6(d)(2). 

8.  In  section  22.404-10.  revise  the 
first  sentence  to  read  as  follows: 

22.404-10    Posting  wage  determinations 
andnotlcs. 

The  contractor  must  keep  a  copy  of 
the  applicable  wage  determination  (and 
any  approved  additional  classifications) 
posted  at  the  site  of  the  work  in  a 
prominent  place  where  the  workers  can 
easily  see  it.  *   *   " 

9.  Add  section  22.404-12  to  read  as 
follows: 
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22.404-1 2    Uibor  standards  for  contracts 
containing  constructkm  raqulraments  and 
option  provisions  t^at  extend  the  term  of 
ttie  contract. 

(a)  Each  time  the  contracting  officer 
exercises  an  option  to  extend  the  term 
of  a  contract  for  construction,  or  a 
contract  that  includes  substantia]  and 
segregable  construction  work,  the 
contracting  officer  must  modify  the 
contract  to  incorporate  the  most  ctirrent 
wage  determination. 

(b)  If  a  contract  with  an  option  to 
extend  the  term  of  the  contract  has 
indefinite-delivery  or  indefinite- 
quantity  construction  requirements,  the 
contracting  officer  must  incorporate  the 
wage  determination  incorporated  into 
the  contract  at  the  exercise  of  the  option 
into  task  orders  issued  during  that 
option  period.  The  wage  determination 
will  be  effective  for  the  complete  period 
of  performance  of  those  task  orders 
without  further  revision. 

(c)  The  contracting  officer  must 
include  in  fixed-price  contracts  a  clause 
that  specifies  one  of  the  following 
methods,  suitable  to  the  interest  of  the 
Government,  to  provide  an  allowance 
for  any  increases  or  decreases  in  labor 
costs  that  result  from  the  inclusion  of 
the  current  wage  determination  at  the 
exercise  of  an  option  to  extend  the  term 
of  the  contract: 

(1)  The  contracting  officer  may 
provide  the  offerors  the  opportunity  to 
bid  or  propose  separate  prices  for  each 
option  period.  The  contracting  officer 
must  not  further  adjust  the  contract 
price  as  a  result  of  the  incorporation  of 
a  new  or  revised  wage  determination  at 
the  exercise  of  each  option  to  extend  the 
term  of  the  contract.  Generally,  this 
method  is  used  in  construction-only 
contracts  (with  options  to  extend  the 
term)  that  are  not  expected  to  exceed  a 
total  of  3  years. 

(2)  The  contracting  officer  may 
include  in  the  contract  a  separately 
specified  pricing  method,  that  permits 
an  adjustment  to  the  contract  price  or 
contract  labor  unit  price  at  the  exercise 
of  each  option  to  extend  the  term  of  the 
contract.  At  the  time  of  option  exercise, 
the  contracting  officer  must  incorporate 
a  new  wage  determination  into  the 
contract,  and  must  apply  the  specific 
pricing  method  to  calculate  the  contract 
price  adjustment.  An  example  of  a 
contract  pricing  method  that  the 
contracting  officer  might  separately 
specify  is  incorporation  in  the 
solicitation  and  resulting  contract  of  the 
pricing  data  from  an  annually  published 


unit  pricing  book  {e.g..  the  R.S.  Means 
Cost  Estimating  System,  or  the  U.S. 
Army  Computer-Aided  Cost  Estimating 
System),  which  is  multiplied  in  the 
contract  by  a  ^ctor  proposed  by  the 
contractor  {e.g..  .95  or  1.1).  At  option 
exercise,  the  contracting  officer 
incorporates  the  pricing  data  from  the 
latest  annual  edition  of  the  unit  pricing 
book,  multiplied  by  the  factor  agreed  to 
in  the  basic  contract.  The  contracting 
officer  must  not  further  adjust  the 
contract  price  as  a  result  of  the 
incorporation  of  the  new  or  revised 
wage  determination. 

(3)  The  contracting  officer  may 
provide  for  a  contract  price  adjustment 
based  solely  on  a  percentage  rate 
determined  by  the  contracting  officer 
using  a  published  economic  indicator 
incorporated  into  the  solicitation  and 
resulting  contract.  The  contracting 
officer  must  apply  the  percentage  rate, 
based  on  the  economic  indicator,  to  the 
portion  of  the  contract  price  designated 
in  the  contract  clause  as  labor  costs 
subject  to  the  provisions  of  the  Davis- 
Bacon  Act.  The  contracting  officer  must 
insert  50  percent  as  the  estimated 
portion  of  the  contract  price  that  is  labor 
unless  the  contracting  officer 
determines,  prior  to  issuance  of  the 
solicitation,  that  a  different  percentage 
is  more  appropriate  for  a  particular 
contract  or  requirement.  This  percentage 
adjustment  to  the  designated  labor  costs 
must  be  the  only  adjustment  made  to 
cover  increases  in  wages  and/or  benefits 
resulting  from  the  Incorporation  of  a 
new  or  revised  wage  determination  at 
the  exercise  of  the  option. 

(4)  The  contracting  officer  may 
provide  a  computation  method  to  adjust 
the  contract  price  to  reflect  the 
contractor's  actual  increase  or  decrease 
in  wages  and  fringe  benefits  (combined) 
to  the  extent  that  the  increase  is  made 
to  comply  with,  or  the  decrease  is 
voluntarily  made  by  the  contractor  as  a 
result  of  incorporation  of.  a  new  or 
rexised  wage  determination  at  the 
exercise  of  the  option  to  extend  the  term 
of  the  contract.  Generally,  this  method 
is  appropriate  for  use  only  if  contract 
requirements  are  predominately  services 
subject  to  the  Service  Contract  Act  and 
the  construction  requirements  are 
substantial  and  segregable.  The  methods 
used  to  adjust  the  contract  price  for  the 
service  requirements  and  the 
construction  requirements  would  be 
similar. 

10,  In  section  22.406-3,  add 
paragraph  (e)  to  reed  as  follows: 


22.406-3    Additional  classrflcatlons. 

*  *         *         •         • 

(e)  In  each  option  to  extend  the  term 
of  the  contract,  if  any  laborer  or 
mechanic  is  to  be  employed  during  the 
option  in  a  classification  that  is  not 
listed  (or  no  longer  listed)  on  the  wage 
determination  incorporated  in  that 
option,  the  contracting  officer  must 
require  that  the  contractor  submit  a 
request  for  conformance  using  the 
procedures  noted  in  paragraphs  (a) 
through  (d)  of  this  section. 

11.  Add  sections  22.407(e).  (f),  and  (g) 
to  read  as  follows: 

22.407    Contract  clauses. 

•  •         •         *         * 

(e)  Insert  the  clause  at  52.222-30. 
Davis-Bacon  Act — Price  Adjustment 
(None  or  Separately  Specified  Pricing 
Method),  in  solicitations  and  contracts 
if— 

(1)  The  contract  is  expected  to  be  a 
fixed-price  contract  subject  to  the  Davis- 
Bacon  Act  that  will  contain  option 
provisions  by  which  the  contracting 
officer  may  extend  the  term  of  the 
contract,  and  the  contracting  officer 
determines  the  most  appropriate 
contract  price  adjustment  method  is  the 
method  at  22.404-12(c)(l)  or  (2);  or 

(2)  The  contract  is  expected  to  be  a 
cost-reimbursable  type  contract  subject 
to  the  Davis-Bacon  Act  that  will  contain 
option  provisions  by  which  the 
contracting  officer  may  extend  the  term 
of  the  contract. 

(f)  Insert  the  clause  at  52.222-31. 
Davis-Bacon  Act — Price  Adjustment 
(Percentage  Method),  in  solicitations 
and  contracts  if  the  contract  is  expected 
to  be  a  fixed-price  contract  subject  to  the 
Davis-Bacon  Act  that  will  contain 
option  provisions  by  which  the 
contracting  officer  may  extend  the  term 
of  the  contract,  and  the  contracting 
officer  determines  the  most  appropriate 
contract  price  adjustment  method  is  the 
method  at  22.404-12(c)(3). 

(g)  Insert  the  clause  at  52.222-32. 
Davis-Bacon  Act— Price  Adjustment 
(Actual  Method),  in  solicitations  and 
contracts  if  the  contract  is  expected  to 
be  a  fixed-price  contract  subject  to  the 
Davis-Bacon  Act  that  will  contain 
option  provisions  by  which  the 
contracting  officer  may  extend  the  term 
of  the  contract,  and  the  contracting 
officer  determines  the  most  appropriate 
method  to  establish  contract  price  is  the 
method  at  22.404-12(c}(4). 
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PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

12.  Add  sections  52.222-30,  52.222- 
31,  and  52.222-32  to  read  as  follows: 

52.222-30    Davis-Bacon  Act— Price 
Adjustment  (None  or  Separately  Specified 
Pricing  Method). 

As  prescribed  in  22.407(e).  insert  the 
following  clause: 

Davis-Bacon  Act — Price  Adjustment  (None 
or  Separately  Specified  Pricing  Method] 
(Date) 

(a)  The  wage  detenntnation  issued  under 
(he  Davis-Bacon  Act  by  the  Administrator. 
Wage  and  Hour  Division.  Employment 
Standards  Administration.  U.S.  Department 
of  Labor,  that  is  in  efTect  at  the  exercise  of 
an  option  to  extend  the  term  of  the  contract, 
will  apply  to  that  option  period. 

(b)  The  Contracting  Officer  will  make  no 
adjustment  in  contract  price,  other  than 
provided  for  elsewhera  in  this  contract,  to 
cover  any  increases  or  decreases  in  wages 
and  benefits  as  a  result  of— 

(1)  Incorporation  of  the  Department  of 
Labor's  wage  determination  applicable  at  the 
exercise  of  the  option  to  extend  the  term  of 
the  contract; 

(2)  hicorporation  of  a  wage  determination 
otherwise  applied  to  the  contract  by 
operation  of  law;  or 

(3)  An  increase  in  wages  and  benefits 
resulting  from  any  other  requirement 
applicable  to  workers  subject  to  the  Davis- 
Bacon  Act. 

(End  of  clause) 

52.222-31     Davis-Bacon  Act— Price 
Adjustment  (Percentage  Method). 

As  prescribed  in  22.407(f),  insert  the 
following  clause: 

Davis-Bacon  Act — Price  Adjustment 
(Percentage  Method)  (Date) 

(a)  The  wage  determination  is.sued  under 
the  Davis-Bacon  Act  by  the  Administrator, 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S.  Department 
of  Labor,  that  is  in  effect  at  the  exercise  of 
an  option  to  extend  the  term  of  the  contract, 
will  apply  to  that  option  period. 

fb)  The  Contracting  Officer  will  adjust  the 
portion  of  the  contract  price  or  contract  unit 
price  containing  the  labor  costs  subject  to  the 
Davis-Bacon  Act  to  provide  for  an  increase  in 
wages  and  hinge  benefits  at  the  exercise  of 
each  option  to  extend  the  term  of  the  contract 
In  accordance  with  the  following  procedures: 

(1)  The  Contracting  Officer  has  determined 
that  the  portion  of  the  contract  price  or 
contract  unit  price  containing  labor  costs 

subject  to  the  Davis-Bacon  Act  is 

[Contracting  Officer  insert  percentage  rote] 
percent. 


(2)  The  Contracting  Officer  will  increase 
the  portion  of  the  contract  price  or  contract 
unit  price  containing  the  labor  costs  subject 
to  the  Davis-Bacon  Act  by  the  percentage  rate 

published  in {Contracting  Officer 

insert  publication]. 

(c)  The  Contracting  Officer  will  make  the 
price  adjustment  at  the  exercise  of  each 
option  to  extend  the  term  of  the  contract. 
This  adjustment  is  the  only  adjustment  that 
the  Contracting  Officer  will  make  to  cover 
any  increases  in  wages  and  benefits  as  a 
result  of — 

(1)  Incorporation  of  the  Depariment  of 
Labor's  wage  determination  applicable  at  the 
exercise  of  the  option  to  extend  the  term  of 
the  contract; 

(2)  Incorporation  of  a  wage  determination 
otherwise  applied  to  the  contract  by 
operation  of  law;  or 

(3)  An  increase  in  wages  and  benefits 
resulting  horn  any  other  requirement 
applicable  to  workers  subject  to  the  Davis- 
Bacon  Act 

(End  of  clause) 

52.222-32    Oavls-Bacon  Act— Price 
Adjustment  (Actual  Method). 

As  prescribed  in  22.407(g).  insert  the 
following  clause: 

Davis-Bacon  Act — Price  Ad|ustment  (Actual 
Method)  (Date) 

(a)  The  wage  determination  issued  under 
the  Davis-Bacon  Act  by  the  Administrator, 
Wage  and  Hour  Division,  Employment 
Standards  Administration.  U.S.  Department 
of  Labor,  that  is  in  effect  at  the  exercise  of 
an  option  to  extend  the  term  of  the  contract, 
will  apply  to  that  option  period. 

fb)  The  Contractor  states  that  the  prices  in 
this  contract  do  not  include  any  allowance 
for  any  contingency  to  cover  increased  costs 
for  which  adjustment  is  provided  under  this 
clause. 

(c)  The  Contracting  Officer  will  adjust  the 
contract  price  or  contract  unit  price  labor 
rales  to  reflect  the  Contractors  actual 
increase  or  decrease  in  wages  and  fringe 
benefits  to  the  extent  that  the  increase  is 
made  to  comply  with,  or  the  decrease  is 
volunlarilv  made  by  the  Contractor  as  a  result 
of— 

(1)  Incorporation  of  the  Department  of 
Labor's  Davis-Bacon  Act  wage  determination 
applicable  at  the  exercise  of  an  option  to 
extend  the  term  of  the  contract;  or 

(2)  Incorporation  of  a  Davis-Bacon  Act 
wage  determination  otherwise  applied  to  the 
contract  by  operation  of  law. 

(d)  Any  adjustment  will  be  limited  to 
increases  or  decreases  in  wages  and  fringe 
benefits  as  described  in  paragraph  (c)  of  this 
clause,  and  the  accompanying  increases  or 
decreases  in  social  security  and 
unemployment  taxes  and  workers' 
compensation  insurance,  but  will  not 


otherwise  include  any  amount  for  general 
and  administrative  costs,  overhead,  or  proHi 

(e)  The  Contractor  shall  notify  the 
Contracting  Officer  of  any  increase  claimed 
under  this  clause  within  30  days  after 
receiving  a  revised  wage  determination 
unless  this  notification  period  is  eictended  in 
writing  by  the  Contracting  Officer.  The 
Contractor  shall  promptly  notif>-  the 
Contracting  Officer  of  any  decrease  under 
this  clause,  but  nolhii^  in  this  clause 
precludes  the  Government  from  asseriing  a 
claim  within  the  period  permitted  by  law. 
The  notice  shall  contain  a  statement  of  the 
amount  claimed  and  any  relevant  supporting 
data,  including  pa>Toll  records  that  the 
Contracting  Officer  may  reasonably  require. 
Upon  agreement  of  the  parties,  the 
Contracting  Officer  will  modif>'  the  contract 
price  or  contract  unit  price  in  writing.  The 
Contractor  shall  continue  performance 
ponding  agreement  on  or  determination  of 
any  such  adjustment  and  its  effective  date 

(f)  Contract  price  adjustment  computations 
shall  be  computed  as  follows: 

(1 )  Computation  for  contract  unit  price  per 
single  craft  hour  for  schedule  of  indefinite- 
quantity  work.  For  each  labor  classification, 
the  difference  between  the  actual  wage  and 
benefit  rates  (combined)  paid  and  the  wage 
and  benefit  rates  (combined)  required  by  th<.- 
new  wage  determination  shall  be  added  to 
the  original  contract  unit  price  if  the 
difference  results  in  a  combined  increase.  If 
the  difference  computed  results  in  a 
combined  decrease,  the  contract  unit  price 
shall  be  decreased  by  that  amount  if  the 
Contractor  provides  notification  as  provided 
in  paragraph  (e)  of  this  clause. 

(2)  Computation  for  contract  unit  price 
containing  multiple  craft  houn  for  schedule 
of  indefinite-quantity  work.  For  each  labor 
classifit^ation.  the  difference  between  the 
actual  wage  and  benefit  rates  (combined) 
paid  and  the  wage  and  benefit  rales 
(combined)  required  by  the  new  wage 
determination  shall  be  multiplied  by  the 
actual  number  of  hours  expended  for  each 
craft  involved  in  accomplishing  the  unit- 
priced  work  item.  The  product  of  this 
computation  will  then  be  divided  by  the 
actual  number  of  units  ordered  in  the 
preceding  contract  period.  The  total  of  these 
computations  for  each  craft  will  be  added  to 
the  current  contract  unit  price  to  obtain  the 
new  contract  unit  price.  The  extended 
amount  for  the  contract  line  item  will  be 
obtained  by  multiplying  the  new  unit  price 
by  the  estimated  quantity.  If  actual  hours  are 
not  available  from  the  preceding  contract 
period  for  compulation  of  the  adjustment  for 
a  specific  contract  unit  of  work,  the 
Contractor,  in  agreement  with  the 
Contracting  Officer,  shall  estimate  the  total 
hours  per  crafi  per  contract  unit  of  work. 

Example: 
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ASPHALT  Paving 

(Current  price  S3. 38  per  square  yard] 

Hourlv  Actual 

noA  ,™f.  Ne*  ^io  nw  Actual  units  Increase/sq. 

°^*="'*'  WD  ^5  °^  hrs.  (sq.  yard 

P^"^  yard) 

Equip  Opr  $18.50      -     $18.00      =        $.50        x        600        /       3,000       =  $.10 

Tmck  Driver $19.00     -     $18.25      =       $75        x        525        /       3,000       =  .13 

Lal»rer  $11.50      -      $11.25      =        $.25        x        750        /       3,000       =  .06 

Total  increase  per  square  yard     =  $.29* 

'  Note:  Adiustment  for  latwr  rate  increases  or  decreases  may  be  accompanied  by  social  security  and  unemployment  taxes  and  workers'  com- 
pensation InsurarKe. 

Currant  unit  price  =      $3.38     per  square  yard 

Add  DBA  price  adj.  +  .29 

New  unit  price  =      S3.67     per  square  yard 

[End  of  clause) 

(FR  Doc.  99-31348  Filed  12-2-99;  8:45  am) 

attjjNO  cooe  nii>-€i>-p 


Friday 

December  3,  1999 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12, 13.  22,  and  52 
(FARCSH  1998-614] 
RIN  9000-AI46 

Federal  Acquisition  Regulation; 
Veterans'  Employinant 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Sections  7  and  8  of  the 
Veterans  Employment  Opportunities 
Act  of  1998.  Section  7  expands  and 
improves  veterans'  employment 
emphasis  under  Federal  contracts. 
Section  8  amends  the  veterans' 
employment  reporting  requirements. 
This  proposed  rule  also  implements  the 
Department  of  Labor's  (DoL)  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP)  final  rule  amending  41  CFR 
Part  60-250,  Affirmative  Action  and 
Nondiscrimination  Obligations  of 
Contractors  and  Subcontractors 
Regarding  Special  Disabled  Veterans 
and  Veterans  of  the  Vietnam  Era.  which 
clarifies  DoL  implementation  of  the 
affirmative  action  provisions  of  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974.  as  amended. 
DATES:  Comments  should  be  submitted 
on  or  before  February  1,  2000  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADORESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4035.  ATTN:  Laurie  Duarte, 
Washington.  DC  20405. 

Address  e-mail  comments  submitted 
via  the  Internet  to:  farcase.1998- 
614@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  1998-614  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washmgton,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  pubUcation 
schedules.  For  clarification  of  content. 


contact  Mr,  lack  O'Neill,  Procurement 
Analyst,  at  (202)  501-3856.  Please  cite 
FAR  case  1998-614. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgroimd 

This  proposed  FAR  rule  amends  FAR 
12.503.  13.005,  22.13,  and  the 
associated  clauses  and  provisions  at 
FAR  Part  52  to  implement  recent 
statutory  and  regulator)'  changes 
relating  to  veterans'  emplojTnent 
opportunities  and  reporting.  Paragraph 
(a)  of  Section  7  of  the  Veterans' 
Emplovment  Opportunities  Act  of  1998 
(Pub.  L.  105-339)  amends  38  U.S.C. 
4212  in  paragraph  (a)  to  increase  the 
threshold  for  covered  contracts  from 
SIO.OOO  to  $25,000.  and  expands 
applicability  beyond  "special  disabled 
veterans  and  veterans  of  the  Vietnam 
era  "  to  include  other  eligible  veterans, 
(i.e.,  any  other  veterans  who  served  on 
active  duty  during  a  war  or  in  a 
campaign  or  an  expedition  for  which  a 
campaign  badge  has  been  authorized). 

Paragraph  (b)  of  Section  7  amends  31 
U.S.C.  1354  to  specifically  prohibit 
contracting  officers  from  obligating  or 
expending  appropriated  funds  to  enter 
into  covered  contracts  with  a  contractor 
that  does  not  meet  veteran's 
employment  reporting  requirements 
(VETS-100  Report).  In  accordance  with 
41  U.S.C.  429  and  41  U.S.C.  430,  the 
Councils  have  listed  this  law  as 
inapplicable  to  acquisitions  not  greater 
than  the  simplified  acquisition 
threshold  and  acquisitions  of 
commercial  items. 

Paragraph  (b)  also  requires  the  DoL  to 
maintain  a  database  on  those  contractors 
that  have  submitted  the  required  VETS- 
100  Reports  for  the  current  reporting 
period.  However,  the  database  will  not 
contain  data  on  whether  those 
contractors  that  did  not  submit  reports 
were  required  to  do  so.  The  Councils 
have  added  a  new  provision  by  which 
the  offeror  represents  that,  if  subject  to 
the  reporting  requirements  of  38  U.S.C. 
4212(d).  it  has  not  failed  to  submit  the 
most  recent  required  VETS-100  Reports. 
This  representation  is  the  least 
burdensome  way  to  comply  with  the 
prohibitions  of  31  U.S.C.  1354. 

Specific  attention  is  directed  to  the 
proposed  changes  to  FAR  12.503, 
Applicability  of  certain  laws  to 
Executive  agency  contracts  for  the 
acquisition  of  commercial  items,  and 
FAR  13.005.  Federal  Acquisition 
Streamlining  Act  of  1994  list  of 
inapplicable  laws.  31  U.S.C.  1354(a)  was 
enacted  subsequent  to  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA).  As  such,  it  does  not  apply  to 
commercial  items  or  those  simplified 
acquisitions  unless  the  Federal 


Acquisition  Regulatory  Council  decides 
to  apply  them.  This  rule  lists  31  U.S.C. 
1354(a)  as  not  applicable  to  commercial 
item  contracts  and  acquisitions  not 
greater  than  the  simplified  acquisition 
threshold  of  $100,000  pursuant  to  FASA 
at  41  U.S.C.  429  and  41  U.S.C.  430.  This 
is  to  avoid  encumbering  these 
procurements  with  Government-unique 
requirements.  Accordingly,  the 
representation  in  the  provision  at 
52.222-38,  Compliance  with  Veterans' 
Employment  Reporting  Requirements,  is 
not  applicable  to  commercial  item 
acquisitions  and  acquisitions  not  greater 
than  the  simplified  acquisition 
threshold  of  SI  00,000. 

The  Department  of  Labor  believes  a 
wider  application  of  the  funding 
restrictions,  covering  commercial  items 
and  acquisitions  not  greater  than  the 
simplified  acquisition  threshold  of 
SIOO.OOO.  would  provide  better 
enforcement  of  the  provisions  of  the 
VETS-100  reporting  requirement.  The 
Department  of  Labor  believes  that  all 
contractors,  at  a  minimum,  should  self 
certify  that  they  are  in  compliance  with 
the  VETS-100  reporting  requirements. 
The  Federal  Acquisition  Regulatory 
Council  is  interested  in  the  publics 
views  as  to  whether  the  representation 
shoidd  be  applied  to  commercial  items 
and  those  simplified  acquisitions. 

Section  8  of  Public  Law  105-339 
amends  38  U.S.C.  4212(d)(1)  to  require 
reporting  of  the  maximum  number  and 
the  minimum  number  of  employees 
during  the  period  covered  by  the  report. 
We  have  added  this  requirement  to  the 
clause  at  52.222-37,  which  summarizes 
the  DoL  reporting  requirements. 

The  OFCCP  issued  a  final  rule  in  the 
Federal  Register  on  November  4, 1998 
(63  FR  59630).  that  revised  41  CFR  60- 
250,  regulations  that  implement  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended  (38 
U.S.C.  4212).  The  rule  was  effective  on 
lanuary  4, 1999. 

In  conformance  with  the  Veterans 
Employment  Opportunities  Act  of  1998 
and  the  OFCCP  final  rule,  this  proposed 
rule  revises  the  clause  at  52.222-35. 
adding  definitions  of  "special  disabled 
veterans,"  "qualified  special  disabled 
veteran."  "other  eligible  veteran,"  and 
"executive  and  top  management."  and 
changes  the  definition  of  "veteran  of  the 
Vietnam  Era."  The  clause  requires 
contractors  to  list  all  employment 
openings,  except  executive  and  top 
management,  with  the  local 
employment  service  office.  Contractors 
may  fulfill  the  listing  requirement  by 
listing  jobs  electronically  with  Americas 
Job  Bank.  The  requirements  for  posting 
employment  notices  have  also  cnanged. 
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This  is  not  a  significant  regiilator)- 
action  and,  therefore,  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B,  Regulatory  FlexibUity  Act 

This  proposed  rule  is  not  expected  to 
have  a  sigriificant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulators' 
Flexibility  Act.  5  U.S.C.  60],  et  seq..' 
because  the  rule  implements  the 
Contracting  Restrictions  of  the  Veterans 
Employment  Opportunities  Act  of  1998 
(Pub.  L.  105-339)  which  will  only  affect 
offerors  who  were  required  to  submit 
reports  but  did  not  do  so:  and  also, 
implements  the  OFCCP  final  rule, 
which  DoL  has  certified  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  are  inWted  from 
small  businesses  and  other  interested 
parties.  The  Councils  will  consider 
comments  from  small  entities 
concerning  the  affected  FAR  subparts  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  1998-614),  in 
correspondence. 

C,  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  any  reporting 
and  recordkeeping  requirements  beyond 
those  imposed  by  the  DoL,  for  which 
DoL  obtains  the  required  approval  from 
the  Office  of  Management  and  Budget 
(OMB  Control  Numbers  1215-0072, 
1215-0163,  and  1293-0005). 

List  of  Sub)ects  in  48  CFR  Parts  12, 13, 
22,  and  52 

Government  procurement. 

Dated:  November  29.  1999. 
Edward  C  Loeb, 
Director,  FedertU  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA,  and  NASA 
propose  that  48  CFR  parts  12. 13,  22. 
and  52  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  12, 13,  22.  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  488(c);  10  U.S.C. 
chapter  137:  and  42  U.S.C.  2473(c). 

PART  12— ACOUISmON  OF 
COMMERCIAL  ITEMS 

2.  Amend  section  12.503  to  add 
paragraph  (a)(S)  to  read  as  follows: 


12.503    Applicability  of  certain  laws  to 
Executive  agency  contracts  for  tha 
acquisition  of  commercial  items. 

(a)*   •   * 

(5)  31  use.  1354(a).  Limitation  on 
use  of  appropriated  funds  for  contracts 
with  entities  not  meeting  veterans' 
employment  reporting  requirements  (see 
22.1302). 


PART  13— SIMPLIRED  ACQUISITION 
PROCEDURES 

3.  Amend  section  13.005  to  add 
paragraph  (a)(10)  to  read  as  follows: 

13.005    Federal  Acquisition  Streamlining 
Act  of  1994  list  of  Inapplicable  laws. 

(a)*   •    • 

(10)  31  U.S.C.  1354(a)  (Limiution  on 
use  of  appropriated  funds  for  contracts 
with  entities  not  meeting  veterans' 
employment  reporting  requirements). 


PART  22— APPLICA'nON  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

4.  Revise  Subpart  22.13  to  read  as 
follows: 

Subpart  22.13— Special  Oisablw)  Veterans, 
Veterans  of  the  Vietnam  Era,  and  OtIier 
Eligible  Veterans 

22. 1 300  Scope  of  subpart. 

22.1301  Definition. 

22.1302  Policy. 

22.1303  Applicability. 

22.1304  Procedures. 

22.1305  Waivers. 

22.1306  Department  of  l^tiornotices  and 
reports. 

32.1307  Collective  iMrgaining  agreements. 
22.1306    Complaint  procedures. 

22.1309  Actions  t)ecause  of  noncompliance. 

22.1310  Solicitation  provision  and  contract 
clauses. 

22.1300  Scope  of  subpart. 

This  subpart  prescribes  policies  and 
procedures  for  implementing  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974  (38  U.S.C.  4211 
and  4212)  (the  Act):  Executive  Order 
11701.  lanuary  24.  1973  (3  CFR  1971- 
1975  Comp..  p.  752):  the  regulations  of 
the  Secretary  of  Labor  (41  CFR  Part  60- 
250  and  Part  61-250):  and  the  Veterans 
Employment  Opportimities  Act  of  1998, 
Public  Law  105-339. 

22.1301  Definition. 

United  States,  as  used  in  this  subpart, 
means  the  States,  the  District  of 
Coliunbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands.  American 
Samoa.  Guam,  the  Virgin  Islands  of  the 
United  States,  and  Wake  Island. 


22.1302    Policy. 

(a)  Contractors  and  subcontractors, 
when  entering  into  contracts  or 
subcontracts  subject  to  the  Act.  must — 

(1 )  List  all  employment  openings, 
with  the  appropriate  local  employment 
service  office  except  for — 

(i)  Executive  and  top  management 
positions: 

(ii)  Positions  to  be  filled  from  within 
the  contractor's  organization;  and 

(iii)  Positions  lasting  three  days  or 
less. 

(2)  Take  affirmative  action  to  employ, 
and  advance  in  employment,  qualified 
special  disabled  veterans,  veterans  of 
the  Vietnam  era.  and  other  eligible 
veterans  without  discrimination  based 
on  their  disability  or  veteran's  status. 

fb)  Except  for  contracts  for 
commercial  items  or  contracts  that  do 
not  exceed  the  simplified  acquisition 
threshold,  contracting  officers  must  not 
obligate  or  expend  funds  appropriated 
for  the  agency  for  a  fiscal  year  to  enter 
into  a  contract  for  the  procurement  of 
personal  property  and  nonpersonal 
services  (including  construction)  vrith  a 
contractor  that  has  nortubmitted  a 
required  aimual  Form  VETS-100, 
Federal  Contractor  Veterans' 
Emplo>'ment  Report  (VETS-100  Report), 
with  respect  to  the  preceding  fiscal  year 
if  the  contractor  was  subject  to  the 
reporting  requirements  of  38  U.S.C. 
4212(d)  for  that  fiscal  year. 

2M303    Applicability. 

(a)  The  Act  applies  to  all  contracts 
and  subcontracts  for  personal  property 
and  nonpersonal  services  (including 
construction)  of  S2S,000  or  more  except 
as  waived  by  the  SecretaiA'  of  Labor 

(b)  The  requirements  of  the  clause  at 
52.222-35,  Equal  Opportimity  for 
Special  Disabled  Veterans.  Veterans  of 
the  Vietnam  Era.  and  Other  Eligible 
Veterans,  in  any  contract  with  a  State  or 
local  government  (or  any  agency, 
instnmientality.  or  subdivision)  do  not 
apply  to  any  agency,  instrumentality,  or 
subdivision  of  that  government  that 
does  not  participate  in  work  on  or  imder 
the  contract. 

(c)  The  Act  requires  submission  of  the 
VETS-100  Report  in  all  cases  where  the 
contractor  or  subcontractor  has  received 
an  award  of  $25,000  or  more,  except  for 
awards  to  State  and  local  governments, 
and  foreign  organizations  where  the 
workers  are  recruited  outside  of  the 
United  States 

22.1304    Procaduras. 

To  verify  if  a  proposed  contractor  is 
current  with  its  submission  of  the 
VETS-100  Report,  the  contracting 
officer  may — 

(a)  Quer>'  the  Department  of  Labor's 
VETS-1 00  Database  via  the  totemet  at 
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http://nvti.cudenver.ed  u/vels/ 
vetslOOSearch.btm  using  the  Validation 
Code  "vets"  to  proceed  with  the  search 
in  the  database:  or 

iM  r^niiiM  the  VETS-100  Reporting 
Sj  tem:;  via  e-mail  at 
VETSlOoedyncorp.com  for 
confirmation,  if  the  proposed  contractor 
represents  that  it  has  submitted  the 
VETS-100  Report  and  is  not  listed  in 
the  database. 

22.1305    Wahwrs. 

(a)  The  Deputy  Assistant  Secretary  for 
Federal  Contract  Compliance  Programs 
(OFCCP).  Department  of  Labor  (Deputy 
jVssistant  Secretary  of  Labor),  may  waive 
any  or  all  of  the  terms  of  the  clause  at 
52.222-35.  Equal  Opportimity  for 
Special  Disabled  Veterans.  Veterans  of 
the  Vietnam  Era.  and  Other  Eligible 
Veterans  for — 

(1)  Any  contract  if  a  waiver  is  deemed 
to  be  in  the  national  interest;  or 

(2)  Groups  or  categories  of  contracts  if 
a  waiver  is  in  the  national  interest  and 

it  is— 

(i)  Impracticable  to  act  on  each 
request  individually:  and 

(ii)  Determined  that  the  waiver  will 
substantially  contribute  to  convenience 
in  administering  the  Act. 

(b)  The  head  of  the  contracting  agency 
may  waive  any  requirement  in  this 
subpart  when  it  is  determined  that  the 
contract  is  essential  to  the  national 
security,  and  that  its  award  without 
complying  with  such  requirements  is 
necessary  to  the  national  security.  Upon 
making  such  a  determination,  the  bead 
of  the  contracting  agency  must  notify 
the  Deputy  Assistant  Secretary  of  Labor 
in  writing  within  30  days. 

(c)  The  contracting  officer  must 
submit  requests  for  waivers  in 
accordance  with  agency  procedures. 

(d)  The  Deputy  Assistant  Secretary  of 
Labor  may  withdraw  an  approved 
waiver  for  a  specific  contract  or  group 
of  contracts  to  be  awarded,  when  in  the 
Deputy's  judgment  such  action  is 
necessary  to  achieve  the  purposes  of  the 
Act.  The  withdrawal  does  not  apply  to 
awarded  contracts.  For  procurements 
entered  into  by  sealed  bidding,  such 
withdrawal  does  not  apply  unless  the 
withdrawal  is  made  more  than  10 
calendar  days  before  the  date  set  for  the 
opening  of  bids. 

22. 1 3M    Department  o(  Ljbor  notice*  and 
repofts. 

(aj  The  contracting  officer  must 
furnish  to  the  contractor  appropriate 
notices  for  posting  when  they  are 
prescribed  by  the  Deputy  Assistant 
Secretary  of  Labor. 

(h)  The  Act  requires  contractors  and 
subcontractors  to  submit  a  report  at  least 


annually  to  the  Secretary  of  Labor 
regarding  employment  of  special 
disabled  veterans,  veterans  of  the 
Vietnam  era,  and  other  eligible  veterans 
unless  all  of  the  terms  of  the  clause  at 
52.222-35.  Eoual  Opportunity  for 
Special  Disabled  Veterans.  Veterans  of 
the  Vietnam  Era.  and  Other  Eligible 
Veterans,  have  been  waived  (see 
22.1305).  The  contractor  and 
subcontractor  must  use  Standard  Form 
VETS— 100,  Federal  Contractor  Veterans' 
Employment  Report,  to  submit  the 
required  reports. 

22.1307  Collective  bargaining  agreements. 
If  performance  under  the  clause  at 

52.222-35.  Equal  Opportunity  for 
Special  Disabled  Veterans.  Veterans  of 
the  Vietnam  Era.  and  Otlier  Eligible 
Veterans,  may  necessitate  a  revision  of 
a  collective  bargaining  agreement,  the 
contracting  officer  must  advise  the 
affected  labor  unions  that  the 
Department  of  Labor  (DoL)  will  give 
them  appropriate  opportunity  to  present 
their  views.  However,  neither  the 
contracting  officer  nor  any 
representative  of  the  contracting  officer 
may  discuss  with  the  contractor  or  any 
labor  representative  any  aspect  of  the 
collective  bargaining  agreement. 

22.1308  Complaint  procedures. 
Following  agency  procedures,  the 

contracting  office  must  forward  any 
complaints  received  about  the 
administration  of  the  Act  to  the 
Veterans'  Employment  and  Training 
Service  of  the  DoL,  or  through  the  local 
Veterans'  Employment  Representative 
or  designee,  at  the  local  State 
employment  office.  The  Deputy 
Assistant  Secretary  of  Labor  is 
responsible  for  investigating  complaints. 

22.1309  Actions  because  of 
noncomptlance. 

The  contracting  officer  must  take 
necessary  action  as  soon  as  possible 
upon  notification  by  the  appropriate 
agency  official  to  implement  any 
sanctions  imposed  on  a  contractor  by 
the  Department  of  Labor  for  violations 
of  the  clause  at  52.222-35.  Equal 
Opportunity  for  Special  Disabled 
Veterans.  Veterans  of  the  Vietnam  Era. 
and  Other  Eligible  Veterans.  These 
sanctions  (see  41  CFR  60-250.66)  may 
include — 

(a)  Withholding  payments; 

(b)  Termination  or  suspension  of  the 
contract;  or 

(c)  Debarment  of  the  contractor. 

22.1310  SollcKation  provision  and 
contract  clauses. 

(a)(1)  Insert  the  clause  at  52.222-35. 
Equal  Opportunity  for  Special  Disabled 
Veterans,  Veterans  of  the  Vietnam  Era, 


and  Other  Eligible  Veterans,  in 
solicitations  and  contracts  when  the 
contract  is  for  $25,000  or  more  or  is 
expected  to  amount  to  S25.00O  or  more, 
except  when — 

(i)  Work  is  performed  outside  the 
United  States  by  employees  recruited 
outside  the  United  States;  or 

(ii)  The  Deputy  Assistant  Secretary  of 
Labor  has  waived,  in  accordance  with 
22.1305(a)  or  the  head  of  the  contracting 
agency  has  waived,  in  accordance  with 
22.1305(b)  all  of  the  terms  of  the  clause. 

(2)  If  the  Deputy  Assistant  Secretary 
of  Labor  or  the  head  of  the  contracting 
agency  waives  one  or  more  (but  not  all) 
of  the  terms  of  the  clause,  use  the  basic 
clause  with  its  Alternate  I. 

(b)  Insert  the  clause  at  52.222-37, 
Employment  Reports  on  Special 
Disabled  Veterans,  X'eterans  of  the 
Vietnam  Era,  and  Other  Eligible 
Veterans,  in  solicitations  and  contracts 
containing  the  clause  at  52.222-35, 
Equal  Opportunity  for  Special  Disabled 
Veterans.  Veterans  of  the  Vietnam  Era, 
and  Other  Eligible  Veterans. 

(c)  Insert  the  provision  at  52.222-38, 
Compliance  with  Veterans'  Employment 
Reporting  Requirements,  in  solicitations 
when  it  is  anticipated  the  contract 
award  will  exceed  the  simplified 
acquisition  threshold  and  the  contract  is 
not  for  acquisition  of  commercial  items. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Amend  section  52.212-5  by 
revising  the  date  of  the  clause, 
paragraphs  (b)(13)  and  (b)(15):  by 
removing  from  the  introductory  text  of 
paragraph  (e)  of  the  clause  "or"  and 
adding  "and"  in  its  place;  and  revising 
(e)(2)  to  read  as  follows: 

52.21 2-5    Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  Items. 


Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders — 
Commercial  Items  (Date) 

*  *         *         *         *      ~ 

(b)*   '   • 

(13)  52.222-35.  Equal  Opportunity  for 
Special  Disabled  Veterans.  Veterans  of  tha 
Vietnam  Era.  and  Other  Eligible  Veterans  (38 
U.S.C  4212). 
«         *         •         *         * 

(15)  52.222-37.  Employment  Reports  on 
Special  Disabled  Veterans.  Veterans  of  the 
Vietnam  Era.  and  Other  Eligible  Veterans  (38 
U.S.C.  4212). 

*  •  •  •  * 

(e)'   •  • 

(2)  52.222-35.  Equal  Opportunity  for 
Special  £>isabled  Veterans.  Veterans  of  the 
Vietnam  Era.  and  Other  Eligible  Veterans  (38 

U.S.C.  4212): 
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6.  Amend  section  52.213-4  to  revise 
the  date  of  the  clause:  in  paragraph 
(b)(1)  by  redesignating  (b)(l)(ii)  through 
(b)(l)(x)  as  (b)(l)(iii)  through  (b)(l)(xi), 
and  by  adding  (b)(l)(ii).  Revise  newly 
redesignated  paragraphs  (b)(l)(iv)  and 
(b)(l)(vi)  to  read  as  follows: 

52.213-4  Terms  and  Condition* — 
Simplified  Acquisitions  (Ottier  Than 
Commercial  Items). 


Terms  and  Conditions — SimpliHod 
Acquisitions  (Other  Than  Commercial  Items) 
(Dale) 

*  •         •        •         * 

(b)    •      ■      • 

(!)'•• 

(ii)  52.222-21.  Prohibition  of  Segregated 
FacUides  (Feb.  1999)  (E.O.  lt246)TAppUes  to 
contracts  overSlO.OOO). 

(iv)  52.222-35.  Equal  Opportunity  for 
Special  Disabled  Veterans,  Veterans  of  the 
Vietnam  Era.  and  Other  Eligible  Veterans 
(DATE)  (38  U.S.C.  4212)  (Applies  to  contracts 
over  325.000). 

•  *  •  *  » 

(vi)  52.222-37,  Employment  Reports  on 
Special  Disabled  Veterans.  Veterans  of  the 
Vietnam  Era.  end  Other 'Eligible  Veterans 
(DATE)  (38  U.S.C.  4212)  (Applies  to  contracLs 
over  $25,000). 

7.  Revise  the  section  heading  and  text 
of  52.222-35  to  read  as  follows: 

52.222-35     Equal  Opportunity  for  Special 
Disabled  Veterans,  Veterans  of  the  Vietnam 
Era,  and  Ottwr  Eligible  Veterans. 

As  prescribed  in  22.2310(a)(1),  insert 
the  following  clause: 
Equal  Opportunity  for  Special  Disabled 
Veterans.  Veterans  of  the  Vietnam  Era.  and 
Other  Eligible  Veterans  (Date) 

(a)  Definitions.^  As  used  in  this  clause^ 
All  employment  openings  means  all 
positions  except  executive  and  top 
management,  those  positions  that  will  be 
filled  &om  within  the  Contractor's 
organization,  and  positions  lasting  3  days  or 
less.  This  term  includes  full-time 
employment,  temporary  employment  of  more 
than  3  days'  duration,  and  part-time 
employment. 

Executive  and  top  management  means  any 
employee— 

(1)  Whose  primary  duty  consists  of  the 
management  of  the  enterprise  in  which  the 
individual  is  employed  or  of  a  customarily 
recognized  department  or  subdivision 
thereof: 

(2)  Who  customarily  and  regularly  directs 
the  work  of  two  or  more  other  employees; 

(3)  Who  has  the  authority  to  hire  or  fire 
other  employees  or  who.se  suggestions  and 
recommendations  as  to  the  hiring  or  firing 
and  as  to  the  advancement  and  promotion  or 
any  other  change  of  status  of  other  employees 
will  be  given  particular  weight; 

(4)  Who  customarily  and  regularly 
exercises  discretionary  powers;  and 


(5)  Who  does  not  devote  more  than  20 
percent  or.  in  the  case  of  an  employee  of  a 
retail  or  service  establishment,  who  does  not 
devote  as  much  as  40  percent  of  total  hours 
of  work  in  the  work  week  to  activities  that 
are  not  directly  and  closely  related  to  the 
performance  of  the  work  des^4^bed  in 
paragraphs  (1]  through  (4)  of  this  deBnition. 
This  paragraph  (5)  does  not  apply  in  the  case 
of  an  employee  who  is  in  sole  charge  of  an 
establishment  or  a  physically  separated 
branch  establishment,  or  who  owns  at  least 
a  20  percent  interest  in  the  enterprise  in 
which  the  individual  is  employed. 

Other  efigible  x-eteran  means  anv  other 
veteran  who  wrv'ed  on  active  duty  during  a 
war  or  in  a  campaign  or  expedilion  for  which 
a  campaign  badge  has  been  authorized. 

Positions  that  will  be  filled  from  within  the 
Contractor's  organization  means  employment 
openings  for  which  the  Contractor  will  give 
no  consideration  to  persons  outside  the 
Contractor's  organization  (including  any 
aniliates,  subsidiaries,  and  parent 
companies)  and  includes  any  openings  the 
Contractor  proposes  to  fill  from  regularly 
established  "recall"  lists.  The  exception  does 
not  apply  to  a  particular  opening  once  an 
employer  decides  to  consider  applicants 
outside  of  it!i  organization. 

Qualified  special  disabled  veteran  means  a 
special  disabled  veteran  who  satisfies  the 
requisite  skill,  experience,  education,  and 
other  job-related  requirements  of  the 
employment  position  such  veteran  holds  or 
desires,  and  who,  with  or  without  reasonable 
accommodation,  can  perform  the  essential 
hinctions  of  such  position. 

Special  disabled  veteran  means — 

(1)  A  veteran  who  is  entitled  to 
compensation  (or  who  but  for  the  receipt  of 
military  retired  pay  would  be  entitled  to 
compensation)  under  laws  administered  by 
the  Department  of  Vetei^ns  A^irs  for  a 
disability— 

(i)  Rated  at  30  percent  or  more;  or 
(ii)  Rated  at  10  or  20  percent  in  the  case 
of  a  veteran  who  has  been  determined  under 
3B  U.S.C.  3106  to  have  a  serious  emplo>*ment 
handicap  [i.e..  a  significant  impairment  of  the 
veteran's  ability  to  prepare  for.  obtain,  or 
retain  employment  consistent  with  the 
veteran's  abilities,  aptitudes,  and  interests); 
or 

(2)  A  person  who  was  discharged  or 
released  from  active  dut>'  because  of  a 
service-connected  disability. 

Veteran  of  the  Vietnam  era  means  a  person 
who — 

fl]  Served  on  active  duty  for  a  period  of 
more  tiian  180  days  and  was  discharged  or 
released  from  active  duly  with  other  than  a 
dishonorable  discharge,  if  any  pari  of  such 
active  duty  occurred — 

(t)  In  the  Republic  of  Vietnam  between 
February  28.  1961,  and  May  7.  1975;  or 

(ii)  Between  August  5.  1964.  and  May  7. 
1975.  in  all  other  cases:  or 

(2)  Was  discharged  or  released  from  active 
duty  for  a  service-connected  disability  if  any 
pari  of  the  active  duty  was  performed — 

(i)  In  the  Republic  of  Vietnam  between 
February  28, 1961,  and  May  7, 1975:  or 

(ii)  Between  August  5. 1964,  and  May  7, 
1975.  in  all  other  cases. 

(b)  General.  (1)  The  Contractor  shall  not 
discriminate  against  the  individual  because 


the  individual  Is  a  special  disabled  I'eleran. 
a  veteran  of  the  Vietnam  era.  or  other  eligible 
veteran,  regarding  any  position  for  which  the 
employee  or  applicant  for  employmHni  is 
qualified.  The  Contractor  shall  lake 
affirmative  adion  to  employ,  advance  in 
employment,  and  otherwise  treat  qualified 
special  disabled  veterans,  veterans  of  the 
Vietnam  era.  and  other  eligible  veterans 
without  discrimination  based  upon  their 
disability  er  veterans'  status  in  all 
employment  practices  such  as — 

(i)  Recniilment,  adveriising,  and  job 
application  procedures: 

(ii)  Hiring,  upgrading,  promotion,  award  of 
tenure,  demotion,  transfer,  layoff, 
termination,  right  of  return  from  layoff  and 
rehiring; 

(iii)  Rate  of  pay  or  any  other  form  of 
compensation  and  changes  in  compensation: 

(iv)  job  assignments,  job  classification*, 
organizational  structures,  position 
descriptions,  lines  of  progression,  and 
seniority  Usts; 

(v)  L^ves  of  absence.  si(^  leave,  or  any 
other  leave: 

[vi]  Fringe  benefits  available  by  virtue  of 
emplo>'ment.  whether  or  not  administered  by 
the  Contractor. 

(vii)  Selection  and  financial  support  for 
training,  including  apprenticeship,  and  on- 
the-job  training  under  38  U.SC  368". 
professional  meetings,  conferences,  and  other 
related  activities,  and  selection  for  leaves  of 
absence  to  pursue  training: 

(viii)  Activities  sponsored  by  the 
Contractor  including  social  or  recreational 
programs;  and 

(ix)  Any  other  term,  condition,  or  privilege 
of  emplox-ment. 

(2)  The  Contractor  shall  comply  with  the 
rules,  regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  under  the  Vietnam 
Era  Veterans*  Readjustment  Assistance  Act  of 
1974  (the  Act),  as  amended  (38  U.S.C  4212) 

(c)  Listing  openings.  (1)  The  Contractor 
shall  immediately  list  alt  employment 
openings  thai  exist  al  the  time  of  the 
execution  of  this  contract  and  those  which 
occur  during  the  performance  of  this 
contract,  including  those  not  generated  by 
this  contract,  and  including  those  occurring 
at  an  establishment  of  the  Contractor  other 
than  the  one  where  the  contract  is  being 
performed,  but  excluding  those  of 
independently  operated  corporate  affiliates, 
at  an  appropriate  local  public  emplo\Tnen! 
service  office  of  the  Stale  wherein  the 
opening  occurs.  Listing  employment 
openings  with  the  US.  Department  of  Labor's 
America's  }ob  Bank  shall  satish'  the 
requirement  to  list  jobs  with  tha  local 
employment  service  office. 

(2)  The  Contractor  shall  make  the  listing  of 
employment  openings  with  the  local 
employment  senice  office  at  least 
concurrently  with  using  any  other 
recruitmeni  source  or  effort  and  shall  involve 
the  normal  obligations  of  placing  a  bona  fide 
job  order,  including  accepting  referrals  of 
veterans  and  non-velerans.  This  listing  of 
emplovmenl  openings  does  not  require  hiring 
any  particular  job  applicant  or  hiring  from 
any  particular  group  of  job  applicants  and  is 
not  intended  to  relieve  the  Contractor  from 
any  requirements  of  Executive  orders  or 
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regulations  concerning  nondiscrimination  in 
employment. 

(3)  Whenever  the  Contractor  becomes 
contracludlly  bound  to  the  listing  terras  of 
this  clause,  it  shall  advise  the  Slate  public 
employment  agency  in  each  State  where  it 
has  establishments  of  the  name  and  location 
of  each  hiring  location  in  the  Slate.  As  long 
as  the  Contractor  is  contractually  bound  to 
Iheso  tenns  and  has  so  advised  the  State 
agency,  it  need  not  advise  the  State  agency 
ol  subsequent  contracts.  The  Contractor  may 
advise  the  Stale  agency  when  it  is  no  longer 
bound  by  this  contract  clause. 

(d)  Applicability.  This  clause  does  not 
<^pply  to  the  listing  of  employment  openings 
that  occur  and  are  ^Ited  outside  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  American  Samoa.  Guam,  the  Virgin 
islands  of  the  United  States,  and  Wake 
island. 

(e)  Postings.  (1)  The  Contractor  shall  post 
employment  notices  in  conspicuous  places 
that  are  available  to  employees  and 
applicants  for  employment. 

(2)  The  employment  notices  shall — 
(i)  State  the  rights  of  applicants  and 

employees  as  well  as  the  Contractor's 
oblrgation  under  the  law  to  take  afRrmative 
action  to  employ  and  advance  in 
employment  qualified  employees  and 
applicants  who  are  special  disabled  veterans, 
veterans  of  the  Vietnam  era.  and  other 
eligible  veterans;  and 

(ii)  Be  in  a  form  prescribed  by  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  Programs,  Department  of  Labor 
(Deputy  Assistant  Secrefar>'  of  Labor),  and 
provided  by  or  through  the  Contracting 
Officer. 

(3)  The  Contractor  shall  ensure  that 
applicants  or  employees  who  are  special 
disabled  veterans  are  informed  of  the 
contents  of  the  notice  (e.g.,  the  Contractor 
may  have  the  notice  read  to  a  visually 
disabled  veteran,  or  may  lower  the  posted 
notice  so  that  it  can  be  read  by  a  person  in 
a  wheelchair). 

(4)  The  Contractor  shall  notihf  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement,  or  other  contract  understanding. 
that  the  Contractor  is  bound  by  the  terms  of 
the  Act  and  is  committed  to  take  affirmative 
action  to  employ,  and  advance  in 
employment,  qualified  special  disabled 
veterans,  veterans  of  the  Vietnam  era.  and 
other  eligible  veterans. 

(f)  Noncompliance.  If  the  Contractor  does 
not  comply  with  the  requirements  of  this 
clause,  the  Government  may  take  appropriate 
actions  under  the  rules,  regulations,  and 
relevant  orders  of  the  Secretary  of  Labor 
issued  pursuant  to  the  Act. 

(g)  Suixontracts.  The  Contractor  shall 
insert  the  terms  of  this  clause  in  all 
subcontracts  or  purchase  orders  of  S25.000  or 


more  unless  exempted  by  rules,  regulations, 
or  orders  of  the  Secretary  of  Labor.  The 
Contractor  shall  act  as  specified  by  the 
Deputy  Assistant  Secretary  of  Labor  lo 
enforce  the  terms,  including  action  for 
noncompliance. 
(End  of  clause) 

Alternate  I  (Date).  As  prescribed  in 
22.131CHa)(2),  add  the  following  as  a 
preamble  to  the  clause: 

Notice:  The  following  tenii(s)  of  this  clause 
are  waived  for  this  contract: 
[List  term(s)|. 

8.  Revise  the  section  heading  and  text 
of  52.222-37  to  read  as  follows: 

52.222-37    Employment  Reports  on 
Special  Disabled  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans. 

As  prescribed  in  22.1310(b},  insert  the 
following  clause: 

Employment  Reports  on  Special  Disabled 
Veterans.  Veterans  of  the  Vietnam  Era,  and 
Other  Eligible  Veterans  (Date) 

(a)  Unless  the  Contractor  is  a  State  or  local 
government  agency,  the  Contractor  shall 
report  at  least  annually,  as  required  by  the 
Secretary  of  Labor,  on — 

(1)  The  number  of  special  disabled 
veterans,  the  number  of  veterans  of  the 
Vietnam  era,  and  other  eligible  veterans  in 
the  workforce  of  the  Contractor  by  job 
category  and  hiring  location;  and 

(2)  The  total  number  of  new  employees 
hired  during  the  period  covered  by  the 
report,  and  of  the  total,  the  number  of  special 
disabled  veterans,  the  number  of  veterans  of 
the  Vietnam  era,  and  the  number  of  other 
eligible  veterans:  and 

(3)  The  maximum  number  and  the 
minimum  number  of  employees  of  such 
Contractor  during  the  period  covered  by  the 
report. 

(b)  The  Contractor  shall  report  the  above 
items  by  completing  the  Form  VETS-100. 
entitled  "Federal  Contractor  Veterans' 
Employment  Report  (VETS-100  Report)"'. 

(c)  The  Contractor  shall  submit  VETS-100 
Reports  no  later  than  September  30  of  each 
year  beginning  September  30.  1988. 

(d)  The  employment  activity  report 
required  by  paragraph  (a)(2)  of  this  clause 
shall  reflect  total  hires  during  the  most  recent 
12-month  period  as  of  the  ending  date 
selected  for  the  employment  profile  report 
required  by  paragraph  (a)(1)  of  this  clause. 
Contractors  may  select  an  ending  date — 

( 1 )  As  of  the  end  of  any  pay  period  during 
the  period  June  through  August  tst  of  the 
year  the  report  is  due;  or 

(2)  As  of  December  31,  if  the  Contractor  has 
prior  written  approval  from  the  Equal 
Employment  Opportunity  Commission  to  do 
so  lOT  purposes  of  submitting  the  Employer 
Information  Report  EEO-1  (Standard  Form 
100). 

(e)  The  Contractor  shall  base  the  count  of 
veterans  reported  according  to  paragraph  (a) 


of  this  clause  on  voluntar}'  disclosure.  Each 
Contractor  subject  to  the  reporting 
requirements  at  38  U.S.C.  4212  shall  invite 
ail  special  disabled  veterans,  veterans  of  the 
Vietnam  era.  and  other  eligible  veterans  who 
wish  lo  benefit  under  the  aHlrmative  action 
program  at  38  U.S.C.  4212  to  identify 
themselves  to  the  Contractor.  The  invitation 
shall  stale  that — 

(1)  The  information  is  voluntarily 
provided: 

(2)  The  information  will  be  kept 
confidential; 

(3)  Disclosure  or  refusal  to  provide  the 
information  will  not  subiect  the  applicant  or 
employee  to  any  adverse  treatment;  and 

(4)  The  information  will  be  used  only  in 
accordance  with  the  regulations  promulgated 
under  38  U.S.C.  4212. 

(f)  The  Contractor  shall  insert  the  terms  of 
this  clause  in  all  subcontracts  or  purchase 
orders  of  $25,000  or  more  unless  exempted 
by  rules,  regulations,  or  orders  of  the 
Secretary  of  Labor. 
(End  of  clause) 

9.  Add  section  52.222-38  to  read  as 
follows: 

52.222-38    Compliance  wttti  Veterans' 
Employment  Reporting  Requirements. 

As  prescribed  in  22.1310(c),  insert  the 
following  provision: 
Compliance  With  Veterans'  Employment 
Reporting  Requirements  (Date) 

By  submission  of  its  offer,  the  offeror 
represents  that,  if  it  is  subject  to  the  reporting 
requirements  of  38  U.S.C.  4212(d)  [i.e..  if  it 
has  any  contract  containing  Federal 
Acquisition  Regulation  clause  52.222-37. 
Employment  Reports  on  Disabled  Veterans. 
Veterans  of  the  Vietnam  Era,  and  Other 
Eligible  Veterans),  it  has  submitted  the  most 
recent  VETS-100  Report  required  by  that 
clause. 
(End  of  provision) 

10.  Revise  the  date  of  the  clause  and 
paragraph  (c)(2)  of  52.244-6  to  read  as 
follows: 

52.244-6    Subcontracts  for  Commercial 
Items  and  Commercial  Components. 


Subcontracts  for  Commercial  Items  and 
Commercial  Components  (Date) 

•         *         *         •         « 

(2)  52.222-35.  Equal  Opportunity  for 
Special  Disabled  Veterans.  Veterans  of  the 
Vietnam  Era.  and  Other  Eligible  Veterans  (38 
U.S.C.  4212(a)): 
***** 

[FR  Doc.  99-31347  Filed  12-2-99;  8:45  ami 
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REMINDERS 

The  items  In  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  trom 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  DECEMBER  3, 
1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Tobacco  inspection: 
Burtey  tobacco;  moisture 
testing;  published  12-2-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards; 
Ethylene  oxide  commercial 
sterilization  and  fumigation 
operations;  chamber 
exhaust  and  aeration 
room  vents;  requirements 
suspended;  published  12- 
3-99 
Halogenated  solvent 
cleaning;  published  12-3- 
99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Low  income  housing; 
Housing  assistance 
payments  (section  8) — 
Tenant-based  cenificate 
and  voucher  programs 
merger  into  Housing 
Choice  Voucher 
Program;  amendment; 
published  11-3-99 
JUSTICE  DEPARTMENT 
Parole  CommlMlon 
Federal  prisoners:  paroling 
and  releasing,  etc.: 
Rescission  guidelines: 
published  11-3-99 

SOCIAL  SECuRrrv 

ADMINISTRATION 

Social  security  benefits: 
Federal  old  age.  survivors, 
and  disability  insurance — 
Body  system  listings: 
exspiration  date 
extension;  published  12- 
3-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations; 
New  Jersey;  published  11-3- 
99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AinAiorthiness  directives: 


Avions  Mudry  et  Cie; 
published  10-13-99 

Eurocopter  Deutschland: 

published  11-18-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  taxes 

Marital  or  chantat>le 
deduction;  valuation  of 
interest  in  property 
passing  to  sun/iving 
spouse;  published  12-3-99 

Prior  gifts  valuation; 
adequate  disclosure: 
published  12-3-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Mili(  mari<eting  orders: 
Southern  Illinois-Eastern 
f^issouri;  comments  due 
by  12-8-99:  published  12- 
1-99 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 

Local  agency  expenditure 
reports;  comments  due 
by  12-9-99;  published 
11-9-99 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Farm  mariceting  quotas, 
acreage  allotments,  and 
production  adjustments; 
Peanuts;  comments  due  by 
12-10-99:  published  11- 
30-99 
AGRICULTURE 
DEPARTMENT 
Food  Satety  and  Inspection 
Service 

Meat  and  poultry  inspection; 
Inspection  services;  fee 
increase;  comments  due 
by  12-10-99:  published 
11-10-99 
ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Accessit^ility  guidelines — 
Recreation  facilities: 
comments  due  by  12-8- 
99:  published  B-3-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Environmental  statements: 
notice  of  intent; 


Western  Pacific  Region; 
Exclusive  Economic  Zone; 
pelagics  fishenes: 
comments  due  t)y  12-6- 
99:  published  10-6-99 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  coast  salmon: 
comments  due  t)y  12-6- 
99;  published  11-19-99 
Western  Pacific  Region 
pelagic  species; 
environmental  impact 
statement:  comments 
due  by  12-6-99: 
published  10-20-99 
Western  Pacific  Region 
pelagics:  comments  due 
by  12-6-99:  published 
11-5-99 
EDUCATION  DEPARTMENT 
Elementary  and  secondary 
education: 

Safe  and  Drug-Free  Schools 
and  Communities  Act 
Native  Hawaiian  Program: 
comments  due  by  12-6- 
99;  published  10-6-99 
Postsecondary  education: 
Teacher  Quality 
Enhancement  Grants 
Program:  comments  due 
by  12-6-99;  published  11- 
5-99     - 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act); 

Rate  scfiedules  filing — 
Electric  rate  schedule 
sheets:  designation 
procedures;  comments 
due  by  12-6-99: 
published  11-5-99 
Practice  and  procedure: 
FERC  Forni  Nos.  423.  714, 
and  715:  electronic  filing: 
comments  due  by  12-6- 
99:  published  11-4-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Arizona:  comments  due  by 
12-8-99;  published  11-8- 
99 
California:  comments  due  by 
12-8-99;  published  11-9- 
99 
Michigan:  commerits  due  by 
12-9-99:  published  11-9- 
99 
North  Carolina;  comments 
due  by  12-10-99: 
published  11-10-99 


Oklahoma;  comments  due 
by  12-8-99:  published  11- 
8-99 
Tennessee;  comments  due 
by  12-6-99:  published  11- 
5-99 
Superfurvl  program 
National  oil  and  tiazardous 
substances  contingency 
plan — 

National  priorities  list 
update:  comments  due 
by  12-9-99,  published 
11-9-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations:  table  of 
assignn>ents; 

Flonda:  comments  due  by 
12-6-99:  published  10-27- 
99 
Illinois;  comments  due  by 
12-6-99:  published  10-27- 
99 
Iowa:  comments  due  by  12- 
6-99:  published  10-27-99 
Montana;  comments  due  by 
12-6-99;  published  10-27- 
99 
South  Dakota:  comments 
due  by  12-6-99:  publist)ed 
10-27-99 
Texas;  comments  due  by 
12-6-99;  published  10-27- 
99 
Regulatory  Flexit)ility  Act: 
review  of  regulations: 
comments  due  by  12-10-99, 
published  10-14-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
ChikJ  support  enforcement 
program; 

Incentive  payments  and 
audit  penalties:  comments 
due  by  12-7-99;  published 
10-8-99 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of 
1996:  implementation — 
State  self-assessment 
review  and  report; 
comments  due  by  12-7- 
99:  published  10-8-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicak): 
Flexibility  in  payment 
metfiods  for  services  of 
hospitals,  nursing  facilities, 
and  intermediate  care 
facilities  for  mentally 
retarded;  comments  due 
by  12-6-99:  published  10- 
6-99 
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INTERIOR  DEPARTMENT 
Rih  and  Wildlife  Sarvlc* 

Endangered  and  threatened 
species: 

Vicuna  populations  in  South 
Amehca;  comments  due 
by  12-7-99:  published  9-8- 
99 
National  Wildlife  Refuge 
System: 

Land  usage;  compatibility 
policy;  comments  due  t)y 
12-8-99;  published  11-16- 
99 
JUSTICE  DEPARTMEhfT 
Pnvacy  Act;  implementation; 
comments  due  by  12-8-99; 
published  11-8-99 
LABOR  DEPARTMENT 
Employment  Standards 
Administration 
Federal  Coat  Mir>e  Health  and 
Safety  Act  of  1969.  as 
amended: 

Black  Lung  Benefits  Act- 
Individual  claims  tjy 
former  coal  miners  and 
dependents  processing 
and  adjudication; 
regulations  clanficatlon 
and  simplification; 
comments  due  t>y  12-7- 
99;  published  10-8-99 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safely  and 
Health  Review  Commission 
Procedural  rules;  comments 
due  by  12-10-99;  published 
11-10-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Central  Contractor 
Registration;  comments 
due  by  12-6-99;  published 
10-6-99 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage: 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list  additions; 
comments  due  by  12-6- 
99;  published  9-22-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems: 
comments  due  by  12-6-99: 
published  11-4-99 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Nonautomation  mail 
processing  instructions 
and  letter  tray  label 
revisions:  comments  due 


by  12-9-99:  published  10- 
25-99 
International  Mail  Manual: 
Priority  Mail  Global 
Guaranteed;  enhanced 
expedited  service  from 
selected  US.  locations  to 
selected  European 
counthes:  comments  due 
by  12-6-99:  published  11- 
4-99 
SMALL  BUSINESS 
ADMINISTRATION 
Business  loans 
Certified  development 
companies;  areas  of 
operations;  comments  due 
by  12-8-99:  published  11- 
8-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
New  Yor1<  Harbor.  NY; 
safety  zone:  comments 
due  by  12-6-99:  published 
10-6-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
Aerospatiale;  comments  due 
by  12-9-99:  published  11- 
9-99 
Airbus:  comments  due  by 
12-6-99:  published  11-4- 
99 
Bombardier:  comments  due 
by  12-9-99:  published  11- 
9-99 
British  Aerospace: 
comments  due  by  12-8- 
99;  published  11-8-99 
CFM  International: 
comments  due  by  12-6- 
99;  published  10-7-99 
Eurocopter  Deutschland 
GmbH;  comments  due  by 
12-7-99;  published  10-8- 
99 
Fairchild;  comments  due  by 
12-6-99:  published  10-6- 
99 
Fokker;  comments  due  by 
12-8-99:  published  11-8- 
99 
General  Electric  Co.; 
comments  due  by  12-6- 
99;  published  10-7-99 
International  Aero  Engines 
AG;  comments  due  by 
12-6-99;  published  10-7- 
99 
Pratt  &  Whitney;  comments 
due  by  12-6-99;  published 
10-7-99 
Class  E  airspace;  comments 
due  by  12-6-99:  published 
10-19-99 
Commercial  space 
transportation: 


Licensed  reentry  activities: 
financial  responsibility 
requirements;  comments 
due  by  12-6-99:  published 
10-6-99 

TRANSPORTATION 

DEPARTMENT 

Federal  Transit 

Administration 

Buy  America  requirements: 
Microcomputers:  permanent 
waiver:  comments  due  by 
12-7-99:  published  10-8- 
99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Senrice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Ragiater  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-1808)  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  tie  available. 

H.J.  Res.  8(VP.L.  106-105 

Making  furtfwr  continuing 
appropriations  for  the  fiscal 
year  2000.  and  for  other 
purposes.  (Nov.  18,  1999:  113 
Stat   1484) 

H.J.  Re*.  83/P.L.  106-106 

Making  further  continuing 

appropriations  for  the  fiscal 

year  2000.  and  lor  other 

purposes.  (Nov.  19,  1999:  113 

Stat.  1485) 

S.  468/P.L  106-107 

Federal  Financial  Assistance 

Management  Improvement  /Vet 

of  1999  (Nov.  20.  1999:  113 

Stat.  1486) 

H.R.  24S4/P.L.  106-108 

Arctic  Tundra  Habitat 

Emergency  Conservation  /tet 

(Nov,  24.  1999:  113  Stat. 

1491) 

H.R.  2724/P.L.  106-109 

To  make  technical  corrections 

to  the  Water  Resources 

Development  Act  of  1999 

(Nov.  24,  1999;  113  Stat 

1494) 


S.  123S/P.L.  106-110 

To  amend  part  G  of  title  I  of 

the  Omnibus  Crime  Control 

and  Sale  Streets  Act  of  1968 

to  allow  railroad  police  officers 

to  attend  the  Federal  Bureau 

of  Investigation  National 

Academy  for  law  enforcement 

training.  (Nov.  24.  1999:  113 

Stat.  1497) 

H.R.  100/P.L.  106-111 

To  establish  designations  for 

United  States  Postal  Service 

buildings  In  Philadelphia, 

Pennsylvania.  (Nov.  29.  1999: 

113  Stat.  1499) 

H.R.  197/P.L.  106-112 

To  designate  the  facility  of  the 

United  States  Postal  Service 

at  410  North  6th  Street  in 

Garden  City,  Kansas,  as  the 

•Clifford  R.  Hope  Post  Office". 

(Nov.  29.  1999:  113  Stat. 

1500) 

H.R,  3194/P.L.  106-113 

Making  consolidated 

appropriations  for  the  fiscal 

year  ending  Septemt>er  30. 

2000.  and  for  other  purposes. 

(Nov.  29.  1999:  113  Stat 

1501) 

S.  278/P.L.  106-114 

To  direct  the  Secretary  of  the 

Interior  to  convey  certain 

lands  to  the  county  of  Rio 

Arriba.  New  Mexico.  (Nov.  29. 

1999;  113  Stat.  1538) 

S.  3S2/P.L.  106-115 

Minuteman  Missile  National 

Historic  Site  Establishment  Act 

of  1999  (Nov.  29.  1999:  113 

Stat.  1540) 

S.  1398/P.L.  106-116 

To  clarify  certain  boundaries 

on  maps  relating  to  the 

Coastal  Barrier  Resources 

System.  (Nov.  29,  1999:  113 

Stat-  1544) 

H.R.  2116/P.L.  106-117 

Veterans  Millennium  Health 

Care  and  Benefits  Act  (Nov. 

30.  1999;  113  Stat.  1545) 

H.R.  2280/P.L.  106-118 

Veterans'  Compensation  Cost- 

of-Living  Adjustment  Act  of 

1999  (Nov   30,  1999:  113 

Stat  1601) 

Last  List  November  16,  1900 


Public  Laws  Etoctronlc 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/pubiaws-l.html  or 
send  E-mail  to 
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the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to 
this  address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  In 
24x  microfiche  format  ano  mailed  to 
subscrilsers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
compnsing  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscntiers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


OfOer  Processing  Cods 

♦5419 


Superintendent  of  Documents  Subscription  Order  Form 


I — I  YEa,  enter  the  following  indicated  subscription  in  24x  microfiche  formal: 

Federal  Register  (MhTR)  Q  One  year  at  S220  each 

n  Six  months  at  SI  10 
. Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $247  each 


Charge  your  order. 

It's  Eaayl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Company  or  pcrv^nal  name 


Addilional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 
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U  VISA      n  MasterCard  Account 
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Purchase  order  number  (optional) 
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(Credit  card  expiration  date) 
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Public  Papers 
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Presidents 
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United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  »5I.OO 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 
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(Book  I) $69.00 
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(Book  II)  $78.00 
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Paper  or  fiche  202-512-1800 
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General  online  information  202-512-1530;  l-88a-293-«498 

Single  copies^ck  copies: 

Paper  or  fiche  ,    512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDER.\L  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:  \n\  person  who  uses  the  Federal  Register  and  Code  of  Fftdenl 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulator*'  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  imponant  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  lo  information  Qecessar\-  to 

research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

December  7.  1999  at  9:00  am. 
Office  of  the  Federal  Register 
Conference  Room 
800  North  Capitol  Street.  NW. 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agricutture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Food  and  Nutrition  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  foreign; 
Mexican  Haas  avocados.  68001-68005 

Army  Department 

See  Engineers  Corps 

Centers  for  Disease  Control  aod  Prevention 

NOTICES 

Inventions.  Government-owned;  availability  for  licensing, 
68110-68111 

Children  and  Families  Administration 

PROPOSED  RULES 

Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Temporary  Assistance  for  Needy  Families  Program — 
High  performance  bonus  rewards  to  States,  68201- 
68226 

Commerce  Department 

See  Economic  Development  Administration 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technologj' 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles; 

Bangladesh.  68087 
Export  visa  requirements;  certification,  waivers,  etc.: 

European  Commimity,  68087-68088 

Commodity  Futures  Trading  Commission 

RULES 

Commodity  option  transactions: 
Enumerated  agricultural  commodities;  off-exchange  trade 
options.  68011-68019 

Defense  Department 

See  Engineers  Corps 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Clarksburg  Casket  Co.  et  al.,  68078-68081 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  68091-68092 

Employment  Standards  Administration 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  68121-68122 
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Energy  Department 

See  Federal  Energy  Regulatory  Commission 
PROPOSED  RULES 
Acquisition  regulations: 

Mentor-Protege  Program.  68072-68076 
NOTICES 
Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board — 
Kirtland  Area  Office  (Sandia).  NM,  68092-68093 
Natural  gas  exportation  and  importation; 

TransCanada  Gas  Services,  68093 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Atlantic  Coast  of  Long  Island,  NY:  Fire  Island  Inlet  to 
Montauk  Point:  storm  damage  protection,  68088- 
68089 
San  Bernardino  County,  CA;  San  Timoteo  Creek  Flood 
Control  Project.  68069 
Environmental  statements;  notice  of  intent: 
Centre  and  Clearfield  Counties,  PA;  Corridor  O,  S.R. 
0322,  Section  302  development,  68089-68090 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Concrete  armor  unit  for  protecting  coastal  and  hydraulic 
structures  and  shorelines:  various  countries.  68090- 
68091 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Stratospheric  ozone  protection — 
Ozone-depleting  substances;  substitutes  list.  68039- 
68043 
Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Montana,  68034-68038 
Utah,  68031-68034 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
N-acvl  sarcosines  and  sodium  N-acyl  sarcosinates, 

68044-68046 
Tetraconazole  ((+/-)-2-(2,4-dichlorophenyl)-3(lH-l,2,4- 
triazol-1-yl)  propyl  l,l,2,2-tetrafluoro6thyl  etherj. 
68046-68052 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  680S2-68053 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Montana.  68065-68066 
Peimsylvania.  68066-68071 
Utah.  68065 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  re\iew;  comment  request,  68097 
Meetings: 
Science  Advisofy  Board.  68097-68098 
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Executive  Office  of  ttie  President 

See  Presidential  Documents 
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Texas  Gas  Transmission  Corp..  68096 

Federal  Mine  Safety  and  Health  Review  Commission 
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Meetings;  Sunshine  Act,  68122 
Federal  Railroad  Administration 
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National  Railroad  Passenger  Corp.  (AMTRAK),  68195 

Federal  Reserve  System 

NOTICES 
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Change  in  bank  control,  68101 
Formations,  acquisitions,  and  mergers,  68101 


Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  68101 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Exxon  Corp.  et  al..  68101-68110 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

68112-68113 
Endangered  Species  Convention: 
Sturgeon  and  paddlefisb;  pre-convention  certificates  for 
caviar;  nonacceptance  policy.  68113-68114 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplemental 
nutrition  program — 
William  F.  Goodling  Child  Nutrition  Reauthorization 
Act  of  1998;  non-discretionary  funding  provisions. 
67997-68000 
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68077-68078 

General  Services  Administration 
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Medical  care  episodes;  videotaped  documentation; 
guidelines.  68110 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  68111-68112 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  National  Park  Service 

5ee  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
United  States-Palestinian  Business  Advisory  Group, 
68081-68082 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Color  pictxire  tubes  from — 
Various  countries.  68116-68117 

Justice  Department 

See  Prisons  Bureau 


NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  68117- 
68119 

Labor  Department 

See  Emplojinent  Standards  Administration 
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Federal  Economic  Statistics  AdWsory  Committee,  68121 
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See  Federal  Mine  Safety  and  Health  Review  Commission 
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Environmental  statements;  availability,  etc.: 

Zion  National  Park,  UT;  general  management  plan, 
68114-68115 
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Pending  nominations,  68115 

National  Transportation  Safety  Board 

NOTICES 
Meetings; 

/Vmphibious  passenger  vessel  safety;  public  fonmi,  68122 

Nuclear  Regulatory  Commission 

RULES 

Environmental  protection;  domestic  licensing  and  related 
regulatory  functions; 

Radioactive  waste  confidence  decision  review;  status 
report,  68005-68007 
NOTICES 

Meetings;  Sunshine  Act,  68124 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Corp.,  68122-68124 

Northeast  Nuclear  Energy  Co.  et  al.,  68124 


Office  of  Motor  Carrier  Safety 
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Motor  carrier  safety  standards: 
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NOTKES 
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safeguarding  (EO  13143),  (Filed  12/3/99  at  10:42aml, 
Pub.  12/6/99.  68271-68273 

Prisons  Bureau 

RULES 

bunate  control,  custody,  care,  etc.: 
State  custody  transfers;  victim/witness  notification, 
68263-68265 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Preventiotk 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

RULES 

Investment  companies: 

Investment  advisers;  temporary  exemption,  68019-68024 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

Government  Securities  Clearing  Corp.,  68124-68125 

National  Association  of  Securities  Dealers,  Inc..  68125- 
68136 

Pacific  Exchange,  Inc..  68136-68140 

Small  Business  Administration 
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Agency  information  collection  activities: 

Proposed  collection;  comment  request,  68140 
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Performance  Review  Board;  membership,  68140 

State  Department 

NOTICES 

Arms  Export  Control  Act: 
Export  licenses:  Congressional  notifications,  68140-68189 

Art  objects;  importation  for  exhibition: 
Anthony  Van  Dyck  (Flemish,  1599-1641),  68190 
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Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
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Illinois,  68024-68031 
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Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Wisconsin  Central  Ltd..  68200 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act.  68190-68191 

Textile  Agreements  Imptementatlon  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  and  Development  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  68191 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Office  of  Motor  Carrier  Safety 
See  Surface  Transportation  Board 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrttion  Service 

7  CFR  Part  246 

RIN  0S84-AC77 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC):  Non-Discretionary 
Funding  Provisions  of  the  William  F. 
Goodling  Child  Nutrition 
Reauthorization  Act  of  1998 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  incorporates 
into  the  WIC  program  regulations 
numerous  non-discretionary  funding 
provisions  mandated  in  the  William  F. 
Goodling  Child  Nutrition 
ReauthorizaUon  Act  of  1998.  This  rule 
revises  and  expands  backspend  and 
spendforward  authority,  conversion  of 
funds,  multipurpose/infrastructure 
grants  and  the  use  of  food  funds  for  the 
purchase  of  breast  pmnps.  The  rule  also 
revises  nutrition  services  and 
administration  expenditure  standards 
and  expands  the  timing  for  the  use  of 
vendor  and  participant  collections.  The 
provisions  in  this  rule  provide  greater 
flexibility  for  State  agencies  in  the 
operation  of  WIC  program  relating  to 
funds  management. 
EFFECTIVE  DATE:  This  rule  is  effecUve 
October  1,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Daniels,  (703)  305-2746. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  31, 1998.  the  President 
signed  Public  Law  105-336,  the  William 
F.  Goodling  Child  Nutrition 
Reauthorization  Act  of  1998  (the 
Reauthorization  Act),  which  included 
several  non-discretionary  funding 
provisions  pertaining  to  the  WIC 


program.  The  Reauthorization  Act 
expands  the  use  of  funds  recovered  from 
vendors  and  participants,  authorizes  the 
use  of  food  hinds  to  purchase  or  rent 
breast  pumps,  reduces  the  nutrition 
services  and  administration  (NSA) 
expenditiu^  standard  from  15  to  10 
percent,  provides  a  new  option  for 
converting  food  funds  to  nutrition 
services  and  administration  funds,  and 
;    adjusts  the  formula  for  grants  for 
infrastructure,  special  projects,  and 
breastfeeding  promotion  and  support 
activities.  The  Reauthorization  Act  also 
aiithorizes  back  spending  NSA  funds, 
eliminates  the  spend  forward  authority 
for  food  funds,  and  expands  the  spend 
forward  authority  for  NSA  funds.  We 
have  also  taken  this  opportimity  to 
rewrite  the  affected  provisions  in  a 
question  and  answer  format  to  improve 
readability. 

Good  Cause  Determination 

The  provisions  in  this  rule  provide 
greater  flexibility  for  State  agencies  in 
the  operation  of  WIC  program  relating  to 
funds  management.  All  of  these 
provisions  are  also  non-discretionar)'. 
Because  of  the  non-discretionaiy  nature 
of  these  legislative  provisions,  the 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS)  has  determined  that,  in 
accordance  with  5  U.S.C.  553,  prior 
notice  and  comment  is  unnecessary  and 
contrary'  to  the  public  interest. 

Effective  Date 

These  provisions  of  the 
Reauthorization  Act  became  effective 
October  1,  1998.  Therefore,  we  are 
making  this  rule  effective  retroactively 
to  October  1, 1998. 

Use  of  Recoveries  From  Vendors  and 
Participants 

General  appropriations  principles 
permit  collected  claims  to  be  used  only 
in  the  fiscal  year  in  which  the  initial 
obligation  was  made.  In  1994  Public 
Law  103-448,  the  Healthy  Meals  for 
Healthy  Americans  Act  of  1994. 
amended  section  17(f)(21)  of  the  Child 
Nutrition  Act  of  1966  (CNA)  (42  U.S.C. 
1786(f)(21))  to  permit  funds  recovered 
as  a  result  of  violations  in  the  food 
delivery  system  to  be  used  in  the  year 
in  which  they  are  collected  as  well. 
Section  203(d)  of  the  Reauthorization 
Act  further  amended  section  17(f}(21)  of 
the  CNA  to  expand  this  authority 
further  and  to  allow  funds  recovered 
from  vendors  and  participants  as  a 


result  of  a  claim  to  be  used  in  the  fiscal 
year  in  which  the  claim  arose,  the  fiscal 
year  in  which  the  funds  are  collected,  or 
the  fiscal  year  after  collection.  This  is  in 
addition  to  the  general  rule  permitting 
use  in  the  year  in  which  the  initial 
obligation  was  made.  This  rule  amends 
section  246.14(e)  of  the  WIC  regulations 
to  reflect  this  change  and  to  make  clear 
that  State  agencies  may  not  credit  funds 
recovered  bom  participants  until  any 
administrative  hearings  held  pursuant 
to  section  246.9  have  been  completed. 

Use  of  Food  Funds  To  Purchase  Breast 
Pumps 

Section  203(h)  of  the  Reauthorization 
Act  amended  section  17(h)(1)(C)  of  the 
CNA  (42  U.S.C.  1786(h)(1)(C))  to  aUow 
food  funds  to  be  used  to  purchase  breast 
pumps.  State  agencies  may  now  use 
either  NSA  or  food  funds  to  purchase 
breast  pumps.  State  and  local  agencies 
are  not  required  to  purchase  breast 
pumps  as  they  are  not  a  required 
program  benefit  like  supplemental  foods 
or  nutrition  education.  However,  breast 
pumps  are  aids  that  a  State  or  local 
agency  may  choose  to  offer  certain  WIC 
participants  to  facilitate  breastfeeding. 
The  option  now  available  to  State 
agencies  to  use  food  funds  to  purchase 
breast  pumps  will  allow  greater 
flexibility  in  funding  sources  for  breast 
piunp  purchases. 

The  option  to  use  food  funds  to  rent 
breast  pumps  was  not  specifically 
mentioned  in  the  Reauthorization  Act. 
However.  State  and  local  agencies 
frequently  find  that  renting  breast 
pumps  is  more  cost  effective  than 
piuchasing  them.  Representative 
Goodling.  Chairman  on  the  House 
Committee  on  Education  and  the 
Workforce,  has  indicated  that  the 
omission  of  specific  mention  of  breast 
piunp  rental  was  not  intended  to 
preclude  the  use  of  food  funds  for  this 
purpose.  ConsequenUy.  in  drafting  this 
provision  we  have  interpreted  the  word 
"purchase"  in  section  203(h)  of  the 
Reauthorization  Act  to  include  both  the 
acquisition  of  an  absolute  ovraership 
interest  in  breast  pumps  by  State 
agencies  and  the  seciu-ing  by  State 
agencies  of  the  contractual  right  to  the 
exclusive  use  of  breast  pumps  for  a 
finite  period  of  time  (i.e..  the  rental  of 
breast  piunps).  In  both  situations,  a 
State  agency  "purchases  '  the  exclusive 
right  to  use  a  breast  pump,  either  forever 
or  for  a  limited  time  period.  Therefore, 
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this  rule  amends  section  246.14(b)  of  the 
VVIC  program  regulations  to  permit  both 
the  purchase  and  the  rental  of  breast 
pumps  with  food  hmds. 

State  agencies  should  note  that  any 
food  funds  expended  to  purchase  or  rent 
breast  pumps  will  not  count  towards  a 
State  agency's  nutrition  education  and 
breastfeeding  promotion  and  support 
expenditure  requirement.  Although 
sections  17(h)(3)  (B)  and  (C)  continue  to 
provide  that  a  State  agency  may  request 
approval  to  count  the  expenditure  of 
other  funds  for  the  purpose  of  meeting 
the  nutrition  education  and 
breastfeeding  promotion  and  support 
activities,  we  do  not  interpret  the  phrase 
"other  funds  "  to  include  food  funds 
used  to  purchase  or  rent  of  breast 
pumps.  This  view  is  supported  by  the 
Senate  report  for  the  Rrauthorization 
Act  that  states:  "the  Committee  intends 
that  food  funds  used  to  provide  breast 
pumps  shall  be  in  addition  to  a  State's 
minimum  required  nutrition  services 
and  administration  expenditure  for 
breast-feeding  support  and  promotion." 
(Senate  Report  Number  105-243.  p.  35.) 
NSA  grant  expenditures  for  breast 
pumps  continue  to  count  towards  these 
expenditure  requirements. 

However,  we  recently  discovered  that 
the  November  18.  1998  final  rule 
concerning  the  non-discretionary 
provisions  of  Public  Law  103—448  and 
Public  Law  103-227  (63  FR  63969) 
inadvertently  removed  the  regulatory 
provisions  in  section  246.14(c)(1) 
concerning  the  use  of  other  funds  to 
meet  the  nutrition  education  and 
breastfeeding  promotion  and  support 
expenditure  requirements.  This  rule 
amends  section  246.14(c)(1)  to  reinstate 
these  provisions  and  to  make  clear  that 
food  costs  to  purchase  or  rent  breast 
pumps  may  not  be  counted  toward  the 
expenditure  requirements. 

Nutrition  Services  and  Administration 
Expenditure  Standard 

Section  2a3(i)(3)  of  the 
Reauthorization  Act  amended  section 
17(h)(2)(B)(ii)  of  the  CNA  (42  U.S.C. 
1786(h)(2)(B)(ii))  by  lowering  from  15 
percent  to  10  percent  the  maximum 
allowable  percent  a  State  agency's  per 
participant  NSA  expenditures  may 
exceed  its  per  participant  NSA  grant 
without  potentially  suffering  a 
reduction  in  its  NSA  grant.  Prior  to  the 
Reauthorization  Act,  Slate  agencies 
were  held  to  the  15  percent  standard. 
Section  17(h)(2)(B)(ii)  of  die  CNA 
continues  to  permit  the  Secretary  to 
lower  a  State  agency's  NSA  grant  if  the 
State  agency's  per  participant  NSA 
expenditure  exceeds  the  per  participant 
NSA  grant  without  good  cause.  This 
rule  amends  section  246.16(e)(2)(ii)  of 


the  WIC  program  regulations  lo  reflect 
this  change. 

One  of  the  primary  reasons  for  this 
change  was  the  revision  of  the 
conversion  authority  by  the 
Reauthorization  Act.  Under  the  revised 
conversion  authority,  a  State  agency 
may  now  convert  food  funds  to  NSA 
funds  based  on  projected  increases  in 
participation  instead  of  just  actual 
participation  increases.  The  NSA 
expenditure  standard  was  reduced  to  10 
percent  to  improve  accountability  for 
the  new  conversion  authority  and  to 
prevent  this  expanded  conversion 
authority  from  being  used  to 
substantially  shift  food  money  to  NSA 
spending  without  increased  cost 
containment  savings  and  participation. 
We  discuss  this  change  to  the 
conversion  authority  in  more  detail 
below. 

Conversion  of  Food  Funds  to  Nutrition 
Services  and  Administration  Funds 

Section  203(i)(5)  of  the 
Reauthorization  Act  amended  section 
17(h)(5)(A)  of  the  CNA  (42  U.S.C. 
1 786fh)(5)(A))  to  allow  a  State  agenc>'  to 
convert  food  funds  to  NSA  funds  in  any 
fiscal  year  in  which  it  submits  a  plan  to 
reduce  average  food  costs  per 
participant  and  to  increase  participation 
above  the  FNS-projected  level  for  the 
State  agency.  Before  converting  any 
funds,  the  State  agency  must  obtain  the 
Secretary's  approval  of  the  plan.  The 
CNA  continues  to  require  that  a  Slate 
agency  may  convert  food  funds  to  NSA 
funds  only  to  the  extent  necessary  to  (1) 
cover  allowable  expenditures  in  the 
fiscal  year  in  which  the  conversion 
takes  place,  and  (2)  ensure  that  the  State 
agency  maintains  the  level  established 
for  the  per  participant  NSA  grant  for 
that  fiscal  year. 

Prior  to  the  Reauthorization  Act.  State 
agencies  were  allowed  lo  convert  food 
funds  to  NSA  funds  only  after 
participation  increases  were  actually 
achieved  through  acceptable  measures. 
("Acceptable  measures"  is  defined  in 
section  17(h)(5)(C)  of  the  CNA  and 
section  246.16(f)  of  the  current  WIC 
regulations.)  If  actual  participation 
levels  exceeded  the  FNS-projected  level, 
the  State  agency  was  permitted  to 
convert  a  corresponding  amount  of  food 
funds  lo  cover  actual  NSA  expenditures. 
The  Reauthorization  Act  provides 
greater  flexibility  to  State  agencies  by 
allowing  conversion  based  on  projected 
increases  in  participation.  We  will  also 
continue  to  allow  conversions  based  on 
actual  participation  increases.  In  these 
cases.  State  agencies  do  not  need  to 
submit  a  plan.  This  rule  amends  section 
246.16(f)  of  the  WIC  regulations  to 
reflect  this  change. 


Grants  for  Infrastructure.  Special 
Projects,  and  Breastfeeding  Promotion 
and  Support  Activities 

Section  203(n)(2)(A)  of  die 
Reauthorization  Act  amended  section 
1 7(h)(10)(A)  of  the  CNA  (42  U.S.C.  1786 
(h)(10)(A))  lo  require  that  the  amount  of 
funding  for  infrastructure,  special 
projects,  and  breastfeeding  promotion 
and  support  activities  equal  the  total 
amount  of  NSA  and  food  funds  for  the 
prior  fiscal  year  that  has  not  been 
obligated  or  SIO  million,  whichever  is 
less.  In  the  past,  the  amount  of  funding 
available  for  this  purpose  was  equal  to 
the  lesser  of  SIO  million  or  the  amount 
of  unobligated  NSA  funds  from  the  prior 
fiscal  year.  This  provision  helps  lo 
ensure  the  earlier  identification  of  the 
total  amount  of  funds  available  for  this 
purpose  because  the  toiel  amount  of 
unobligated  funds  has  traditionally 
exceeded  SIO  million. 

The  current  regulations  do  not 
contain  the  formula  for  these  grants  and 
we  do  not  see  the  need  to  add  the 
revised  formula  lo  the  regulations  now. 
However,  we  did  want  lo  inform 
interested  parties  of  the  statutory  change 
in  methodology  made  by  the 
Reauthorization  Act. 

NSA  Back  Spend  Provisions 

Section  203(n)(l)(B)  of  the 
Reauthorization  Act  amended  section 
1 7(i)(3)(  A)  of  die  CNA  (42  U.S.C. 
1786(i)(3)(A))  to  allow  a  State  agency  lo 
back  spend  NSA  funds  in  an  amount  not 
more  than  one  percent  of  the  amount 
allocated  for  NSA  from  the  current  fiscal 
year  lo  cover  allowable  expenses 
incurred  in  the  prior  fiscal  year.  To 
allow  for  greater  flexibility,  the  law 
permits  NSA  funds  spent  back  under 
this  provision  to  be  used  for  either  food 
or  NSA  costs  incurred  in  the  prior  year. 
There  was  no  change  in  the  provision 
allowing  food  funds  to  be  spent  back  to 
cover  allowable  food  expenses  (but  not 
NSA  expenses)  incurred  in  the  prior 
year.  State  agencies  may  now  back 
spend  funds  equal  to  one  percent  of 
their  respective  food  grant  and/or  NSA 
grant. 

This  rule  amends  section  246.16(b)(3) 
of  the  WIC  regulations  to  reflect  these 
changes.  This  rule  also  amends  section 
246.16(b)(3)  to  delete  the  cap  on  die 
combined  amount  of  funds  that  could  be 
spent  forward  and  back  in  any  fiscal 
year,  consistent  with  the  change  made 
by  section  203(n)(l)(B)  of  die 
Reauthorization  Act. 

Spend  Forward  Provisions 

Section  203(n)(l)(B)  of  die 
Reauthorization  Act  also  amended 
section  17(i)(3)(A)  of  the  CNA  (42  U.S.C. 
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1786(i)(3)(A))  to  (1)  expand  tile  spend 
forward  authority  for  NSA  funds,  and 
(2)  eliminate  the  spend  forward 
authority  for  food  funds.  Under  this 
provision.  State  agencies  may  spend 
forward  NSA  funds  up  to  an  amount 
equal  to  one  percent  of  their  total  grant 
for  each  fiscal  year  to  cover  allowable 
NSA  expenses  in  the  next  fiscal  year. 
Additionally,  the  Reauthorization  Act 
permits  Stale  agencies,  with  prior 
approval,  to  spend  forward  NSA  funds 
up  lo  an  amount  equal  to  one-half  of  one 
percent  of  their  total  grant  for  the 
development  of  management 
information  systems,  including 
electronic  benefit  transfer  systems. 
Therefore.  State  agencies  may  now 
spend  forward  NSA  funds  up  to  an 
amount  equal  to  one  and  one-half 
percent  of  their  total  grant  (NSA  plus 
food  grants). 

Slate  agencies  may  both  back  spend 
and  spend  forward  funds  in  any  given 
fiscal  year.  Therefore,  both  one  percent 
of  the  total  grant  may  be  back  spent  and 
one  and  one-half  of  the  total  grant  may 
be  spent  forward.  State  agencies  should 
note  varj'ing  limitations  on  the  amount. 
the  type  of  funds  that  may  be  spent  back 
(both  NSA  and  food  funds)  or  spent 
forward  (NSA  funds  only),  and  the  use 
of  the  funds  that  are  spent  back  or  spent 
forward. 

This  nde  amends  sections 
246.16(b)(3)(ii)  of  die  WIC  regulations  to 
reflect  these  changes  in  the  spend 
forward  authority. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Public  Law  104-4 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (2  U.S.C. 
1531  et  seq.)  establishes  requirements 
for  Federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  section  202  of  the 
UMRA  (2  U.S.C.  1532).  FNS  generally 
must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local,  or  tribal 
governments,  in  die  aggregate,  or  to  the 
private  sector,  of  SI  00  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  (2  U.S.C.  1535)  generally 
requires  FNS  to  identify  and  consider  a 
reasonable  number  of  regulator}- 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 


alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  u-ibal  governments  or  the 
private  sector  of  SlOO  million  or  more 
in  any  one  year.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  .sections 
202  and  205  of  die  UMRA. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Samuel  Chambers.  Jr.. 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  provides  additional 
flexibjjily  in  funds  management  and 
operations  for  WIC  Slate  agencies, 
which  are  not  small  entities  under  the 
Regulatory  FlexibUity  Act. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  record  keeping 
requirements  subject  lo  approval  by  the 
Office  of  Management  and  Budget  under 
section  3507  of  die  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
20). 

Executive  Order  12372 

•  The  Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC)  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  3015.  Subpart  V,  and  related  Notice 
(48  FR  29114).  this  program  is  included 
in  the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  a  preemptive  effect  with  respect  to 
any  Slate  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  lo  have  retroactive 
effect  uidess  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
lo  the  provisions  of  this  rule  or  the 
applications  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted  (7  U.S.C  6912(e)). 


Executive  Order  13132 

We  have  reviewed  this  final  rule 
under  the  criteria  of  Executive  Order 
13132.  Federalism.  As  noted  above,  all 
of  the  provisions  in  this  rule  are 
required  by  law.  Therefore,  we  have  not 
prepared  a  federalism  summary  impact 
statement  for  this  rule. 

List  of  Subjects  in  7  CFR  Part  246 

Administrative  practice  and 
procedure.  Civil  Rights.  Food  and 
Nutrition  Service,  Food  assistance 
programs.  Grant  programs — health, 
Grant  programs — Social  programs. 
Indians.  Infants  and  children.  Maternal 
and  child  health.  Nutrition,  Nutiition 
education.  Penalties.  Reporting  and 
recordkeeping  requirements.  Public 
assistance  programs.  WIC.  Women. 

For  reasons  set  forth  in  the  preamble. 
7  CFR  Part  246  is  amended  as  follows; 

PART  246— SPECIAL  SUPPLEME^f^AL 
NUTRITION  PROGRAM  FOR  WOMEN 
INFANTS  AND  CHILDREN 

1 .  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

-      Authority:  42  U.S.  C.  1788. 

2.  hi  §246.14: 

a.  revise  paragraph  (b): 

b.  add  four  new  sentences  to 
paragraph  (c)(1)  inlroductor>-  text  after 
the  sixth  sentence:  and 

c.  revise  paragraph  (e). 
The  revisions  and  addition  read  as 

follows: 

§248.14    Program  coats. 
•         ■         •         «         * 

(b)  What  costs  may  I  charge  to  the 
food  grant? 

(1)  The  Stale  agency  may  use  food 
funds  for  costs  of: 

(i)  Acquiring  supplemental  foods 
provided  to  State  or  local  agencies  or 
participants,  whichever  receives  the 
supplemental  food  first; 

(ii)  Warehousing  supplemental  foods: 
and 

(iii)  Purchasing  and  renting  breast 
pumps. 

(2)  For  costs  to  be  allowable,  die  State 
agency  must  ensure  that  food  costs  do 
not  exceed  the  vendor's  cusloman.'  sales 
price.  For  example,  in  retail  purchase 
systems,  food  costs  may  not  exceed  the 
shelf  price  of  the  supplemental  food 
provided. 

(c)'  *  * 

(1)"   *   *  If  the  Slate  agency's  total 
reported  nutrition  education  and 
breastfeeding  promotion  and  support 
expenditures  are  less  than  the  required 
amount  of  expenditures.  FNS  will  issue 
a  claim  for  the  difference.  The  State 
agency  may  request  prior  written 
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permission  from  FNS  to  spend  less  than 
the  required  portions  of  its  NSA  grant 
for  either  nutrition  education  or  for 
breastfeeding  promotion  and  support 
activities.  FNS  will  grant  such 
permission  if  the  State  agency  has 
sufficiently  documented  that  other 
resources,  including  in-kind  resources, 
will  be  used  to  conduct  these  activities 
at  a  level  commensurate  with  the 
requirements  of  this  paragraph  (c)(1). 
However,  food  costs  used  to  purchase  or 
rent  breast  pumps  may  not  be  used  for 
this  purpose.  "   •   * 

(e)  How  and  when  may  I  use  my  funds 
recovered  from  vendors  and 
participants? 

(1)  The  State  agency  may  keep  funds 
collected  through  the  recovery  of  claims 
assessed  against  food  vendors  or 
participants.  Recovered  funds  include 
those  withheld  from  a  vendor  as  a  result 
of  reviews  of  food  instruments  prior  to 
payment.  Recovered  funds  may  be  used 
for  either  food  or  NSA  coiits. 

(2)  These  recovered  funds  maybe 
used  in  the  fiscal  year: 

(i)  In  which  the  initial  obligation  was 
made; 

(ii)  In  which  the  claim  arose: 

(iii)  In  which  the  funds  are  collected; 
or 

(iv)  after  the  funds  are  collected. 

(3)  The  State  agency  may  not  credit 
any  recoveries  until; 

(i)  In  the  case  of  a  vendor  claim,  the 
vendor  has  had  the  opportunity  to 
correct  or  justify  the  error  or  apparent 
overcharge  in  accordance  with 
§246.12(r)(5)(iii);or 

(ii)  In  the  case  of  a  participant,  any 
administrative  hearing  requested  in 
accordance  with  §  246.9  has  been 
completed. 

(4)  The  State  agency  must  report 
vendor  and  participant  recoveries  to 
FNS  through  the  normal  reporting 
process; 

(5)  The  State  agency  must  keep 
documentation  supporting  the  amount 
and  use  of  these  vendor  and  participant 
recoveries. 

3.  In  S  246.16.  revise  paragraphs 
(b)(3).  (e)(2)(ii)  and  (f)  to  read  as  follows; 

§246.16    OMrlbution  of  funds. 

•         *         *         •         • 

(b)'  •  * 

(3)  When  may  I  transfer  funds  from 
one  fiscal  year  to  another? 

(i)  Back  spend  authority.  The  State 
agency  may  back  spend  into  the  prior 
fiscal  year  up  to  an  amount  equal  to  one 
percent  of  iLs  current  year  food  grant 
and  one  percent  of  its  current  year  NSA 
grant.  Food  funds  spent  back  may  be 
used  only  for  food  costs  incurred  during 
the  prior  fiscal  year.  NSA  funds  spent 


back  may  be  used  for  either  food  or  NSA 
costs  incurred  during  the  prior  fiscal 
year.  With  prior  FNS  approval,  the  State 
agency  may  also  back  spend  food  funds 
up  to  an  amount  equal  to  three  percent 
of  its  current  year  food  grant  in  a  fiscal 
year  for  food  costs  incurred  in  the  prior 
fiscal  year.  ITJS  will  approve  such  a 
request  only  if  FNS  determines  there 
has  been  a  significant  reduction  in 
infant  formula  cost  containment  savings 
that  affected  the  State  agency's  ability  to 
maintain  its  participation  level. 

(ii)  Spend  forward  authority.  (A)  The 
State  agency  may  spend  forward  NSA 
funds  up  to  an  amount  equal  to  one 
percent  of  their  total  grant  (NSA  plus 
food  grants)  in  any  fiscal  year.  These 
NSA  funds  spent  forward  may  be  used 
only  for  NSA  costs  incurred  in  the  next 
fiscal  year.  Any  food  funds  that  the 
State  agency  converts  to  NSA  funds 
pursuant  to  paragraph  (f)  of  this  section 
(based  on  projected  or  actual 
participation  increases  during  a  fiscal 
year)  may  not  be  spent  forward  into  the 
next  fiscal  year.  With  prior  FNS 
approval,  the  State  agency  may  spend 
forward  additional  NSA  funds  up  to  an 
amoimt  equal  to  one-half  of  one  percent 
of  its  total  grant.  These  funds  are  to  be 
used  in  the  next  fiscal  year  for  the 
development  of  a  management 
information  system,  including  an 
electronic  benefit  transfer  system. 

(B)  Funds  spent  forward  will  not 
affect  the  amount  of  funds  allocated  to 
the  State  agency  for  any  fiscal  year. 
Funds  spent  forward  must  be  the  first 
funds  expended  by  the  State  agency  for 
costs  incurred  in  the  next  fiscal  year. 

(iii)  Reporting  requirements.  In 
addition  to  obtaining  prior  FNS 
approval  for  certain  spend  forward/back 
spending  options,  the  State  agency  must 
report  to  FNS  the  amount  of  all  funds 
it  already  has  or  intends  to  back  spend 
and  spend  forward.  The  speuding 
options  must  be  reported  at  closeout. 
***** 

(e)*  *  • 

12)*   *    • 

(ii)  Reduction  of  NSA  grant.  FNS  will 
reduce  the  Stale  agency's  NSA  grant  for 
the  next  fiscal  year  if  the  State  agency's 
ciurent  fiscal  year  per  participant  NSA 
expenditure  is  more  than  10  percent 
higher  than  its  per  participant  NSA 
grant.  To  avoid  a  reduction  to  its  NSA 
grant  level,  the  Stale  agency  may  submit 
a  "good  cause"  justification  explaining 
why  it  exceeded  the  applicable  limit  on 
excess  NSA  expenditiu-es.  This 
justification  must  be  submitted  at  the 
same  time  as  the  close-out  report  for  the 
applicable  fiscal  year.  Good  cause  may 
include  dramatic  and  unforeseen 
increases  in  food  costs,  which  would 


prevent  a  State  agency  from  meeting  its 
projected  participation  level. 
•        •        •        •        • 

(f)  How  do  I  qualify  to  convert  food 
funds  to  NSA  funds?  (1)  Requirements. 
The  Stale  agency  qualifies  to  convert 
food  funds  to  NSA  funds  in  any  fiscal 
year  in  two  ways: 

(i)  Approved  plan.  A  Stale  agency 
may  submit  a  plan  to  FNS  to  reduce 
average  food  costs  per  participant  and  to 
increase  participation  above  the  FNS- 
projected  level  for  the  Stale  agency.  If 
approved,  the  Stale  agency  may  use 
funds  allocated  for  food  costs  to  pay 
NSA  costs. 

(ii)  Participation  increases  achieved. 
The  State  agency  may  also  convert  food 
funds  lo  NSA  funds  in  any  fiscal  year 
if  it  achieves,  through  acceptable 
measures,  increases  in  participation  in 
excess  of  the  FNS-projected  level  for  the 
Stale  agency.  Acceptable  measures 
include  use  of  cost  containment 
measures,  curtailment  of  vendor  abuse, 
and  breastfeeding  promotional 
activities.  FNS  will  disallow  the  State 
agency's  conversion  of  food  funds  to 
NSA  hinds  in  accordance  with 
paragraph  (h)  of  this  section  if: 

(A)  The  Stale  agency  increases  its 
participation  level  through  measures 
thai  are  not  in  the  nutritional  interests 
of  participants;  or 

(B)  II  is  not  otherwise  allowable  under 
program  regulations. 

(2)  Limitation.  The  Stale  agency  may 
convert  food  funds  only  lo  the  extent 
that  the  conversion  is  necessary — 

(i)  To  cover  NSA  expenditures  in  the 
ciurent  fiscal  year;  and 

(ii)  To  ensure  that  the  Stale  agency 
maintains  the  level  established  for  the 
per  participant  NSA  grant  for  the 
current  fiscal  year. 

(3)  Maximum  amount.  The  maximum 
amount  the  Stale  agency  may  convert 
equals  the  Stale  agenc)''5  conversion 
rale  limes  the  projected  or  actual 
participation  increase,  as  applicable. 
The  conversion  rate  is  the  same  as  the 
per  participant  NSA  grant  and  is 
determined  by  dividing  the  Stale 
agenc\'s  NSA  grant  by  the  FNS- 
projected  participation  level.  The  NSA 
grant  used  in  the  calculation  equals  the 
initial  allocation  of  current  year  funds 
plus  the  operational  adjustment  funding 
allocated  to  the  Slate  agencj'  for  that 
fiscal  year. 

•         •         *         •         • 

Daled:  November  26.  1999. 
Samuel  Chambers  |r.. 
Adminialralar.  Food  and  Niilrilion  Service. 
IFR  Doc.  1)9-31492  Filed  12-3-09: 8:45  ami 
nujHO  oooc  Mio-w-r 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Dockat  No.  99-020-2] 

Mexican  Hass  Avocado  Import 
Program 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnow:  Final  rule. 

StJMMARY:  We  are  amending  out 
regulations  governing  Uie  importation  of 
Hass  avocados  from  Mexico  lo  require 
handlers  and  distributors  lo  enter  into 
compliance  agreements  with  the  Animal 
and  Plant  Health  Inspection  Service.  We 
are  also  adding  requirements  regarding 
the  repackaging  of  the  avocados  after 
their  entry  into  the  United  Stales.  These 
amendments  are  necessaiy  lo  ensure 
thai  distributors  and  handlers  are 
familiar  with  the  distribution 
restrictions  and  other  requirements  of 
the  regulations  and  to  ensure  that  any 
boxes  used  lo  repackage  the  avocados  in 
the  United  Stales  bear  the  same 
information  that  is  required  to  be 
displayed  on  the  original  boxes  in 
which  the  fruit  was  packed  in  Mexico. 
These  amendments  will  serve  to 
reinforce  the  existing  safeguards  of  the 
avocado  import  program. 
EFFECTIVE  DATE:  January'  5.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donna  L.  West,  Import  Specialist, 
Phytosanilary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road  Unit  140, 
Riverdale.  MD  20737-1236;  (301)  734- 
6799. 

SUPPLEMENTARY  INFORMATWN: 
Backgroimd 

The  regulations  in  "Subpart— Fruits 
and  Vegetables"  (7  CFR  319.56  through 
319.56-fl,  referred  lo  below  as  the 
regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  Stales  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  plant  pests, 
including  fiTiit  flies,  thai  are  new  to  or 
not  widely  distributed  within  the 
United  States. 

The  regulations  in  §  319.56-2ff  allow 
fi^sh  Hass  avocado  fruil  grown  in 
approved  orchards  in  approved 
municipalities  in  Michoacan.  Mexico,  to 
be  imported  into  certain  areas  of  the 
United  Stales  subject  to  certain 
conditions.  Those  conditions,  which 
include  pest  surveys  and  pest  risk- 
reducing  cultural  practices, 
packinghouse  procedures,  inspection 
and  shipping  prx>cedures,  and 


restrictions  on  the  time  of  year 
(November  through  February)  that 
shipments  may  enter  the  Uniled  Slates, 
are  designed  lo  reduce  the  risk  of  pest 
introduction  to  a  negligible  level. 
Further,  the  regulations  in  §  319.56-2ff 
limit  the  distribution  of  the  avocados  to 
19  northeastern  Slates  and  the  District 
of  Colombia,  where  climatic  conditions 
preclude  the  establishment  in  the 
United  Stales  of  any  of  the  exotic  plant 
pests  thai  may  attack  avocados  in 
Michoacan,  Mexico. 

On  June  25, 1999,  we  published  in  the 
Federal  Register  (64  FR  34141-34144, 
Docket  No.  99-020-1)  a  proposal  to 
amend  the  regulations  to  require 
handlers  and  distributors  of  Mexican 
Hass  avocados  to  enter  into  compliance 
agreements  with  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS).  In 
that  same  document,  we  also  proposed 
to  amend  the  sdckering  requirement  for 
the  avocados  and  add  provisions 
regarding  the  repackaging  of  the 
avocados  after  their  entry  into  the 
Uniled  States. 

We  solicited  comments  concerning 
our  proposal  rule  for  60  days  ending  on 
August  24,  1999.  We  received  10 
comments  by  that  date.  They  were  from 
two  Mexican  government  officials,  two 
Slate  agricultural  agencies,  a  domestic 
avocado  growers  group,  an  agricultural 
frade  organization,  three  avocado 
distributors,  and  a  Mexican  avocado 
grower.  Four  of  the  commenters 
supported  the  proposed  rule,  although 
two  of  those  commenters  suggested 
some  changes.  The  remaining 
commenters  opposed  one  or  more 
aspects  of  the  proposed  rule.  The 
comments  are  discussed  below. 

Comment:  Unless  properly  monitored 
and  enforced,  the  new  requirements  will 
not  be  effective  at  reducing  the 
incidence  of  illegal  transshipment  of 
Mexican  avocados.  The  Department 
should  provide  additional  information 
in  the  final  rule  concerning  the  steps  it 
intends  lo  take  lo  monitor  whether  the 
appropriate  compliance  agreements  are 
in  place  and  describe  the 
communications  outreach  efforts  it  will 
take  lo  ensure  that  produce  handlers 
and  distributors  are  made  aware  of  the 
new  regulations. 

Response:  Our  efforts  to  ensure  that 
affected  persons  are  made  aware  of  the 
requirements  of  the  regulations  and  to 
monitor  whether  the  appropriate 
compliance  agreements  are  in  place  will 
be  closely  related.  To  ensure  that  all  the 
requirements  of  the  regulations  are 
knovra,  including  those  requirements 
added  by  this  final  rule,  we  have  created 
an  industry  newsletter  in  both  EngUsh 
and  Spanish  and  will  forward  press 
releases  to  trade  newspapers  and 


provide  information  lo  market  owners 
during  regular  market  surveys  outside  of 
the  approved  Stales.  We  will  visit 
distributors  and  markets,  send  out 
mailings,  establish  an  avocado  program 
information  website,  and  create  a  loll- 
free  regulatory  incident  hotline  prior  to 
the  beginning  of  Ihe  shipping  season. 
We  vrill  contact  all  of  the  distributors 
and  handlers  we  are  aware  of  who 
handle  Mexican  avocados  to  arrange 
compliance  agreements  and  will  have 
the  opportunity  lo  contact  and  arrange 
compliance  agreements  with  additional 
handlers  or  distributors  during  market 
visits.  Finally,  this  rule's  requirement 
that  permittees  and  handlers  confirm 
that  subsequent  handlers  have  entered 
into  a  compliance  agreement  with 
APHIS  will  serve  as  an  additional 
mechanism  lo  ensure  that  the  necessary 
compliance  agreements  are  in  place. 

Comment:  'The  final  rule  must  clarifj- 
whether  the  persons  involved  in  the  in- 
transit  movement  of  Mexican  avocados 
to  Canada  are  required  lo  enter  into 
compliance  agreements.  Additionally, 
the  final  rule  muist  specifically  state  ihe 
conditions  that  must  be  observed  in 
order  for  Mexican  avocados  shipped  in- 
transit  lo  Canada  to  be  eligible  to  be 
reshipped  into  the  United  States.  Such 
guidance  is  needed  lo  remove  any 
question  regarding  whether  the  Mexican 
avocado  program  requirements  extend 
to  such  fruit. 

Response:  This  rule's  compliance 
agreement  requirement  appUes  to 
persons  involved  in  the  b^dling  and 
distribution  of  Mexican  Hass  avocados 
imported  into  the  United  States  in 
accordance  with  §  319.56-2£f;  Ihe  in- 
transit  movement  of  avocados  lo  Canada 
is  a  separate  matter  that  is  addressed  in 
§352.29  of  the  plant  quarantine 
safeguard  regulations  (7  CFR  part  352). 
Mexican  avocados  shipped  in-bransil  to 
Canada  are  not  eligible  for  reshipment 
into  the  Uniled  States,  even  if  they  were 
produced  in  accordance  with  the 
requirements  of  the  Mexican  avocado 
import  program  in  §  319.56-2ff. 

Comment:  We  endorse  the  aspect  of 
the  proposed  rule  that  would  deny  an 
import  permit  or  compliance  agreement 
to  any  person  who  has  repeatedly 
disregarded  or  violated  the  terms  of  an 
import  permit  or  compliance  agreement. 
However,  we  believe  that  the 
Department  should  expand  this 
proposed  provision  to  any  person  who 
has  been  found  by  a  court — either  an 
administrative  court  or  a  Federal 
court — to  have  violated  the 
requirements  of  other  regulatory 
programs  administered  by  the 
Department.  Inasmuch  as  such  persons 
have  demonstrated  their  disregard  for 
the  Department's  regulations,  they 
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cannot  be  relied  upon  or  expected  to 
fulfill  the  requirements  of  the  Mexican 
avocado  import  program. 

Response:  It  is  the  exception,  rather 
than  the  rule,  for  our  enforcement 
actions  against  a  regulatory  violator  to 
reach  the  level  of  an  administrative 
hearing  or  a  Federal  court;  most  often, 
a  person  cited  for  a  violation  will  settle 
by  agreeing  to  pay  a  civil  or  criminal 
penalty.  Given  that,  it  does  not  appear 
that  the  commenter's  recommendation 
would  be  as  useful  a  mechanism  for 
ensuring  compliance  as  it  might  seem. 
Further,  expanding  the  denial 
provisions  described  in  the  proposal  to 
include  violations  of  any  of  the 
Department's  regulatory  programs 
would  have  ramifications  for  those 
programs  as  well  as  for  the  Mexican 
avocado  import  program. 

Coniment:  We  do  not  believe  that  it  is 
proper  for  the  Animal  and  Plant  Health 
hispection  Service  (APHIS)  to  use 
regulatory  procedures  (i.e..  the  proposed 
compliance  agreement  requirement)  as 
an  educational  tool,  particularly  when 
penalties  and  restraints  on  trade  may  be 
imposed  on  parties  who  are  in  lawful 
compliance  with  the  substance  of  the 
regulations  pertaining  to  handling  and 
distribution  of  Mexican  Hass  avocados. 

fiespon.'ie.  APHIS  would  have  no 
reason  to  impose  any  kind  of  penalty  on 
any  person  who  is  "in  lawful 
compliance  with  the  substance  of  the 
regulations.  "  Further,  we  believe  that  it 
is  completely  appropriate  to  use 
compliance  agreements  as  an 
educational  tool,  as  they  are  furnished 
free  of  charge,  lake  a  minimal  amount  of 
time  to  execute,  and  provide  an 
excellent  opportunity  for  the  APHIS 
personnel  who  will  be  meeting  with 
those  persons  entering  into  compliance 
agreements  to  provide  information  and 
answer  questions. 

Comment:  It  is  neither  proper  nor 
necessary  for  APHIS  to  require  handlers 
and  distributors  to  enter  into 
compliance  agreements  in  order  to 
educate  them  as  to  the  requirements  of 
the  regulations  and  to  ensure  that  they 
receive  copies  of  the  regulations.  There 
are  a  limited  number  of  persons  engaged 
in  the  handling  and  distribution  of 
Mexican  Hass  avocados,  and  there  are 
many  venues  (e.g..  industry 
publications,  direct  mail,  and  trade 
show  presentations)  available  through 
which  APHIS  could  provide  full  notice 
of  the  import  program's  requirements. 
APHIS  should  not  be  using  the 
proposed  compliance  agreement 
requirement  as  a  substitute  for 
discharging  its  own  responsibilities  for 
making  its  regulations  known  to  the 
public  and  enforcing  those  regulations. 


Response:  We  have  pursued  the 
venues  suggested  by  the  commenter  in 
dissetninating  information  about  the 
regulations:  press  releases  explaining 
the  import  program  were  distributed  at 
the  time  the  regulations  were 
established,  stories  were  printed  in  the 
popular  press  and  in  industry 
publications,  and  APHIS  personnel  have 
visited  large  markets  and  individual 
firms  in  an  effort  to  inform  avocado 
handlers  about  the  requirements  of  the 
regulations,  especially  the  distribution 
limitations.  Further,  those  distribution 
limitations  are  printed  on  every  box  of 
Mexican  Hass  avocados.  Even  with 
those  measures,  some  distributors  and 
handlers  still  claim  to  be  unaware  that 
the  distribution  and  sale  of  Mexican 
Hass  avocados  is  limited  to  the 
approved  19  Slates  and  the  District  of 
Colombia.  The  compliance  agreement  is 
one  more  way  to  spread  the  word,  an 
attempt  to  reach  each  and  every  one  of 
the  "limited  number  of  persons  engaged 
in  the  handling  and  distribution  of 
Mexican  Hass  avocados"  in  order  to 
ensure  that  they  are  aware  of  the 
requirements  of  the  regulations.  Beyond 
its  value  as  an  educational  tool,  the 
compliance  agreement  will  make  it  that 
much  easier  to  take  action  against  those 
persons  who  choose  to  violate  the 
regulations. 

Comment:  Private  firms  are  neither 
empowered  nor  authorized  to  "enstire" 
compliance  with  Federal  laws  and 
regulations.  That  is  the  duty  and 
responsibility  of  the  Government.  The 
proposed  regulations  are  not  enforceable 
by  private  firms  against  another  firm, 
but  the  peiialties  would  be  imposed  on 
the  first  party  for  the  possible  wrongful 
acts  of  a  second  or  third  party.  This  is 
not  appropriate. 

Response:  We  are  not  asking  private 
firms  to  enforce  the  regulations;  we  are 
simply  calling  on  those  firms  to 
themselves  observe  the  regulations,  i.e.. 
to  not  transfer  avocados  to  another  party 
for  movement  or  distribution  unless  that 
party  possesses  a  compliance 
agreement.  If  you  confirm  that  the 
person  to  whom  you  are  transferring 
avocados  for  movement  or  distribution 
possesses  a  compliance  agreement,  you 
have  met  your  obligations  under 
S,  319.56-2ff(k)(2)  or  (3).  What  that 
person  subsequently  does  with  the 
avocados  is  beyond  your  control  and 
certainly  not  your  responsibility.  In 
such  a  situation,  it  is  simply  not  the 
case  that  "penalties  would  be  imposed 
on  the  first  party  for  the  possible 
wrongful  acts  of  a  second  or  third 
party. ■■ 

Comment:  It  is  not  proper  for  APHIS 
to  impose  penalties  (i.e..  the  denial  of 
import  permits  or  compliance 


agreements  to  repeat  violators)  on  one 
party  for  the  wrongful  acts  of  secondary 
and  subsequent  parties.  Each  permittee, 
distributor,  or  handler  should  be 
accountable  for  its  actions  directly  to 
the  Government.  Such  regulatory  and 
compliance  relations  between  a 
regulated  firm  and  APHIS  are  properly 
the  business  of  those  parties  only,  and 
not  other  parties.  It  is  simply  not 
practicable  for  a  permittee,  distributor, 
or  handler  to  "ensure  that  any  person  to 
whom  he  or  she  released  the  avocados 
for  movement  or  distribution  .  .  .  has 
entered  into  a  compliance  agreement." 

Response:  As  discussed  in  the 
rgfeponse  to  the  previous  comment,  a 
permittee  or  subsequent  handler  who 
observes  the  requirements  of  the 
regulations  is  in  no  danger  of  having  a 
request  for  an  import  permit  or 
compliance  agreement  denied.  We 
disagree  with  the  commenter's  assertion 
that  ensuring  that  a  person  has  a 
compliance  agreement  is  "simply  not 
practicable. "  Meeting  that  requirement 
can  be  accomplished  quickly  and  would 
add  only  a  relatively  small  amount  of 
time  to  a  typical  transaction  between 
buyer  and  seller. 

Comment:  The  proposed  changes  to 
the  Mexican  Hass  avocado  import 
program  are  unnecessary.  The  current 
regulations  contain  sufficient 
safeguards,  as  is  evidenced  by  the  fact 
that  APHIS  was  able  to  detect  the 
presence  of  Mexican  Hass  avocados  that 
were  shipped  outside  the  approved 
States. 

Response:  The  fact  that  we  were  able 
to  detect  the  presence  of  Mexican  Hass 
avocados  in  markets  outside  the 
approved  States  highlights  the  value  of 
market  surveys  and  the  requirement  that 
individual  avocados  be  marked  with  a 
sticker,  but  does  not  mean  that  there  is 
no  need  to  amend  the  existing 
regulations.  For  example,  some  of  the 
Mexican  Hass  avocados  found  in 
markets  outside  the  approved  States 
appear  to  have  been  shipped  by 
distributors  who  were  simply  unaware 
of  the  movement  restrictions  of  the 
regulations.  The  compliance  agreement 
requirement  will  ensure  that  all 
distributors  are  aware  of  those 
restrictions,  which  means  that  this 
measure  alone  will  reduce  the  number 
of  violations.  We  believe  that  the  other 
measures  included  in  this  rule  will 
prove  similarly  useful  in  reinforcing  the 
existing  safeguards  of  the  regulations. 

Comment:  As  written,  the  registration 
of  handlers  will  negatively  impact  the 
marketing  of  Mexican  avocados  by 
creating  a  barrier  that  will  eliminate 
many  sales  from  wholesale  marketers  in 
the  northeastern  United  States  to 
customers  who  buy  avocados  in  less 


than  truckload  lots.  For  example,  the 
operator  of  a  small  neighborhood  store 
in  New  York  City  may  wish  to  purchase 
four  cartons  of  avocados  on  a  particular 
day  at  the  Hunts  Point  Terminal  Market, 
but  will  be  unable  to  do  so  because  he 
is  not  registered  vrith  APHIS.  It  is  not 
practical  to  expect  purchasers  such  as 
the  store  operator  or  the  owmer  of  an 
independent  restaurant  to  have  to 
register  with  APHIS  and  deliver  a  copy 
of  the  compliance  agreement  to  all 
potential  suppUers  in  order  to  have  the 
right  to  buy  Mexican  avocados. 

Response:  The  store  operator  and  the 
restauranteur  described  by  the 
commenter  would  not  be  required  to 
enter  into  a  compliance  agreement  in 
order  to  buy  avocados  for  their  store  or 
restaurant,  as  they  will  be  offering  the 
avocados  for  sale  to  consumers.  The 
focus  of  this  rule  is  on  making  the 
requirements  of  the  regulations  clear  to 
the  operators  of  businesses  that 
normally  buy  and  sell,  move,  or 
distribute  commercial  lots  of  avocados, 
such  as  grocery  chains,  wholesalers,  and 
distributors.  For  example,  a  grocery 
chain  or  a  chain's  regional  distribution 
centers  would  have  to  enter  into  a 
compliance  agreement  with  APHIS, 
while  the  chain's  individual  retail  store 
managers  would  not.  To  make  this  clear, 
we  have  added  a  new  sentence  to 
§  319.56-2fflk)(l)  in  this  final  rule  that 
states  that  a  compliance  agreement  vrill 
not  be  required  for  an  individual  place 
of  business  that  only  offers  the  avocados 
for  sale  directly  to  consumers. 

Comment:  The  proposed  requirement 
for  the  marking  of  the  boxes  in  which 
fruit  is  repackaged  in  the  United  Slates 
would  create  additional  liabilities  for 
the  growers,  packers,  and  exporters  of 
avocados,  even  though  these  parties 
have  no  control  over  the  fiTiit  during  the 
repacking  stage.  Additional  problems 
such  as  microbial  contamination  from 
improper  handling  or  commingling  with 
other  product  may  arise  even  though  the 
listed  parties  bear  no  true  responsibility 
for  the  problem. 

Response:  The  commenter  did  not 
elaborate  as  to  what  types  of  "microbial 
contamination"  might  occur  during 
repackaging,  nor  did  he  elaborate  as  to 
what  sorts  of  liability  might  attach  to  a 
Mexican  grower,  packer,  or  exporter  in 
the  event  of  such  contamination.  If  a 
repackaged  box  of  fruit  was  found  to  be 
somehow  contaminated,  it  would  be 
obvious  from  the  new  box  that  the  friiit 
had  been  handled  by  someone  other 
than  the  original  packer/exporter. 
Clearly,  the  assignment  of  liability  in 
such  a  situation — if  indeed  there  was  a 
need  to  assign  liability— would  be  a 
tenuous  proposition,  importers  and 
distributors  have  little  choice  when  it 


comes  to  damaged  boxes  of  fruit.  They 
can  repack  the  fruit  in  new  boxes,  or 
they  can  leave  the  fruit  in  the  damaged 
box:  the  latter  option  is  not  likely  to  be 
chosen  given  the  risk  of  fiirther  damage 
to  the  fruit,  plus  the  fact  that-most  of 
their  customers  would  not  care  to 
receive  damaged  produce.  Since  it  is 
quite  likely  that  an  importer  or 
distributor  is  going  to  repackage  the 
fruit  anyway,  this  rule's  provisions 
regarding  the  marking  of  repackaged 
fruit  are  a  matter  of  ensuring  that  the 
identifj'ing  measures  required  for  the 
original  boxes  are  maintained,  thus 
preserving  the  important  information 
regarding  the  origin  and  identity  of  the 
avocados  that  those  measures  provide. 
Comment:  The  proposed  compliance 
agreement  requirement  is  an  additional 
burden  that  may  discourage  avocado 
distributors  in  the  United  States  from 
conducting  business  with  Mexican 
growers  altogether,  leading  them  to  opt 
instead  for  fruit  from  California  or  from 
other  countries.  If  that  is  the  case,  the 
compliance  agreement  requirement  will 
be  acting  as  a  nontariff  trade  barrier 

Response:  The  time  required  on  the 
part  of  a  handler  or  disfributor  to  enter 
into  a  compliance  agreement  will  be 
minimal.  That  person  will  need  to  write 
down  the  name,  mailing  address,  and 
location  of  the  person  or  firm  entering 
into  the  agreement:  review  the 
movement  and  other  restrictions  that 
apply;  and  sign  and  date  the  document. 
We  expect  that  an  APHIS  inspector 
would  spend  about  30  minutes  with 
each  handler  or  distributor  explaining 
the  requirements  of  the  regulations  and 
filling  out  the  compliance  agreement: 
the  mail  or  a  fax  machine  may  be  used 
when  an  inspector  is  unable  to  make  a 
personal  visit.  There  is  no  charge  or  user 
fee  associated  with  the  compliance 
agreement.  In  addition,  Mexican  Hass 
avocados  are  typically  available  to 
wholesalers  at  attractive  prices  that 
make  the  minimal  effort  of  entering  into 
a  compliance  worthwhile.  (In  one  of  the 
comments  we  received,  a  wholesaler 
reported  that  at  the  end  of  the  1998/ 
1999  shipping  season,  his  fill-in 
supplier  quoted  a  price  of  S50  to  S52  for 
California  Hass  avocados  and  S20  for 
Mexican  Hass  avocados.)  Thus,  we  do 
not  believe  that  the  minimal  burden  of 
entering  into  a  compliance  agreement 
will  be  likely  to  discourage  persons  in 
the  United  States  from  handling  or 
distributing  Mexican  Hass  avocados. 

Comment:  The  proposed  rule  would 
increase  the  restrictions  that  apply  to 
the  Mexican  Hass  avocado  import 
program:  APHIS'  phytosanilary 
justification  for  these  restrictions  has 
been  that  Hass  avocados  fiiim  Mexico 
present  a  risk  of  introducing  fruit  flies 


into  the  United  States.  Because 
avocados  from  California  and  Florida 
are  not  subject  to  such  restrictions 
despite  the  presence  of  fruit  flies  in 
those  States,  the  restrictions  on  Mexican 
Hass  avocados  constitute  discriminatory 
treatment  under  article  712.4  of  the 
North  American  Free  Trade  Agreement 
(NAFTA),  which  states,  in  part,  that 
"Each  Party  shall  ensure  that  a  sanilan- 
or  pbytosanitary  measure  that  it  adopts, 
maintains  or  applies  does  not  arbitrarily 
or  unjustifiably  discriminate  between  its 
goods  and  like  goods  of  another  Part>' 

where  identical  or  similar 
conditions  prevail." 

Response:  Fruit  flies  are  not  the  only 
pests  of  concern  addressed  by  the 
regulations;  there  are  seed  and  stem 
pests  as  well.  However,  even  if  fruit  flies 
were  the  only  pest  of  concern,  we  do  not 
believe  that  our  restrictions  on  the 
movement  of  Mexican  Hass  avocados  is 
in  any  way  discriminatory,  as  avocados 
are  specifically  listed  as  regulated 
articles  in  all  three  of  oiu"  domestic  fruit 
fly  quarantines  in  7  CFR  part  301.  i.e.. 
Mexican  fruit  fly  (§§  301.64  through 
301.64-10).  Mediterranean  fruit  fly 
(§§  301.78  through  301.78-10).  and 
Oriental  fioiit  flv  (§§301.93  through 
301.93-10). 

Comment:  The  proposed  rule,  which 
would  increase  the  restrictions  that 
apply  to  the  Mexican  Hass  avocado 
import  program,  is  at  odds  with 
Mexico's  request  that  APHIS  consider 
expanding  both  the  number  of  States  to 
which  Mexican  Hass  avocados  could  be 
shipped  and  the  length  of  the  shipping 
sea.son  It  has  been  scientifically  and 
practically  demonstrated  that  the  Hass 
avocado  is  not  a  fruit  fly  host,  so  APHIS 
does  not  have  the  scientific  basis  to 
adopt  additional  restrictions  or  even 
maintain  some  of  its  current  restrictions 
(NAFTA  article  712.1).  In  the  absence  of 
a  scientific  basis  for  their  application, 
those  restrictions  could  be  viewed  as 
disguised  restrictions  on  trade  (NAFTA 
articles  712.5  and  713.3). 

Response:  Although  we  do  consider 
commercially  grown  Hass  avocados  to 
be  a  nonpreferred  host  for  fruit  flies,  and 
thus  a  low  risk  for  introducing  fruit 
flies,  we  do  not  yet  possess  conclusive, 
published  evidence  that  they  are  a 
nonhost  as  asserted  by  the  commenter. 
We  understand  that  Mexico  is  working 
on  research  in  that  area,  and  we  would 
certainly  consider  conclusive  evidence 
proving  the  nonhost  status  of  Hass 
avocados  as  the  grounds  for  changes  to 
the  Mexican  avocado  import  program, 
as  well  as  to  our  domestic  fruit  fly 
regulations.  That  being  said,  however,  it 
is  important  to  remember  that  fruit  flies 
are  not  the  only  pests  of  concern 
addressed  by  the  requirements  of  the 
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Mexican  Hass  avocado  import 
regulations.  Those  regulations  also 
address  the  risks  presented  by  the 
avocado  seed  pests  Heilipus  lauri, 
Conotrachelus  aquacatae,  C.  perseae. 
and  Stenoma  catenifer,  as  well  as  the 
stem  weevil  Copturus  aguacatae. 

Proposed  Amendments  to  Stickering 
Requirement 

In  our  proposed  rule,  we  had 
proposed  to  amend  the  current  fruit- 
stickering  requirement  of  S  319.56- 
2ff(c)l3)(vi)  of  the  regulations  to  require 
that  the  stickers  not  only  bear  the 
Sanidad  Vegetal  registration  number  of 
the  packinghouse,  but  that  they  also 
bear  the  letters  "M/US"  after  that 
number,  and  that  those  stickers  be  used 
only  for  fruit  produced  in  arxordance 
with  S  319.56-2fi  for  export  to  the 
United  States.  The  Mexican  Government 
officials  who  responded  to  the  proposed 
rule  objected  to  the  proposed  limitations 
on  the  use  of  the  stickers  on  the  grounds 
that  such  limitations  are  an  intrusion  on 
Mexico's  sovereignty.  Those  officials 
stated  that  APHIS  does  not  have  the 
authority  to  restrict  Mexican  producers 
from  using  any  particular  label  on  fruit 
that  is  distributed  within  Mexico, 
arguing  that  only  Mexico  can  issue 
regulations  affecting  its  domestic 
market. 

Our  intent  in  proposing  those 
amendments  to  the  stickering 
requirement  was  to  ensure  that  the 
stickers  would  serve  their  intended 
purpose  of  making  it  easier  to  identify 
Mexican-origin  avocados  and  would 
further  allow  us  to  differentiate  between 
program  fruit  and  nonprogram  fruit  that 
may  have  been  smuggled  into  the 
United  States.  We  acknowledge, 
however,  that  the  proposed  limitation 
on  the  use  of  the  stickers  would  also 
have  the  effect  of  placing  restrictions  on 
domestic  commerce  within  Mexico. 
Therefore,  in  deference  to  the  concerns 
raised  by  the  Mexican  Government,  we 
have  omitted  from  this  final  rule  the 
proposed  requirement  that  the  stickers 
required  by  S  319.56-2ff(c)(3)(vi)  be 
used  only  for  fruit  produced  in 
accordance  with  §  319.56-2ff  for  export 
to  the  United  States.  Further,  because 
the  inclusion  of  the  letters  "M/US"  on 
the  required  sticker  would  serve  no 
practical  purpose  in  the  absence  of  the 
proposed  limitations  on  the  use  of  the 
stickers,  we  have  also  omitted  that 
aspect  of  the  proposed  rule  from  this 
flnal  rule. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
dociunent 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  amends  our  regulations 
governing  the  importation  of  Hass 
avocados  irom  Mexico  to  require 
handlers  and  distributors  to  enter  into 
compliance  agreements  with  APHIS  and 
adds  requirements  regarding  the 
repackaging  of  the  avocados  after  their 
entry  into  the  United  States.  These 
amendments  will  ensure  that 
distributors  and  handlers  are  familiar 
with  the  distribution  restrictions  and 
other  requirements  of  the  regulations 
and  will  ensure  that  any  boxes  used  to 
repackage  the  avocados  in  the  United 
States  bear  the  same  information  that  is 
required  to  be  displayed  on  the  original 
boxes  in  which  the  fruit  was  packed  in 
Mexico. 

During  the  first  shipping  season  for 
Mexican  Hass  avocados  (November 
1997  through  February  1998).  Mexico 
exported  13.296  million  pounds  of  fresh 
avocados  to  the  northeastern  United 
States  (U.S.  Department  of  Agriculture. 
Foreign  Agricultural  Service,  GAIN 
Report  No.  MX8140,  November  24, 
1998).  During  the  second  shipping 
season  (November  1998  through 
February  1999),  Mexico  exported 
approximately  22  million  pounds  of 
fresh  avocados  to  the  northeastern 
United  States. 

Although  it  was  anticipated  that  the 
importation  of  fresh  Hass  avocados  from 
Mexico  into  the  northeastern  United 
States  would  result  in  lower  prices  for 
consumers  and  losses  for  domestic 
avocado  producers,  there  has,  to  date, 
been  little  or  no  price  change.  The 
average  wholesale  price  for  avocados  in 
the  approved  19  northeastern  States  and 
the  District  of  Columbia  before  the  first 
shipping  season  began  in  November 
1997  was  SI. 47  per  pound,  while  after 
the  shipping  season  began,  the  average 
wholesale  price  was  $1.60  per  pound. 
For  the  nonapproved  States,  the  average 
wholesale  prices  were  $1.46  before 
November  1997  and  S1.57  after  the  first 
shipping  season  began.  (The  wholesale 
prices  in  the  approved  States  are  based 
on  averages  in  Baltimore,  Boston, 
Chicago.  Detroit.  New  York,  and 
Philadelphia:  the  wholesale  prices  for 
the  nonapproved  States  are  based  on 
averages  in  Atlanta,  Dallas.  Los  Angeles, 
Miami.  San  Francisco,  and  Seattle.) 
There  was  no  statistically  significant 
difference  between  the  wholesale  prices 
in  the  approved  States  and  the 


nonapproved  States  before  or  after 
Mexican  Hass  avocados  entered  the 
domestic  market.  It  should  be  noted  that 
the  average  wholesale  prices  for  fresh 
avocados  in  Mexico  were  only  about 
$0.33  and  S0.32  per  pound  in  1997  and 
1998.  respectively. 

Because  compliance  agreements  are 
available  from  APHIS  free  of  charge,  the 
only  aspect  of  this  rule  that  may  result 
in  additional  costs  for  any  U.S.  entities, 
large  or  small,  is  the  requirement  for  the 
marking  of  new  boxes  in  cases  where 
the  avocados  are  repackaged  after  their 
entry  into  the  United  States.  According 
to  industry  sources,  the  cost  of  the 
current  identification  requirements  of 
the  regulations,  which  includes  both 
box  marking  and  fruit  stickering.  is 
approximately  S0.06  per  pound.  This 
cost  is  borne  at  the  Mexican  production/ 
export  end  of  the  Hass  avocado  export 
program.  If  20  percent  of  all  shipments 
had  to  be  repackaged  following  their 
arrival  in  the  United  States  due  to 
damage  to  original  shipping  boxes  or  for 
other  reasons,  this  rule's  requirement  for 
the  marking  of  new  boxes  could  result 
in  additional  costs  to  U.S.  importers  or 
distributors  of  approximately  $160,000 
to  $264,000.  This  estimate  was  arrived 
at  using  20  percent  of  the  total  volume 
of  Mexican  Hass  avocados  shipped  to 
the  northeastern  United  States  during 
the  two  export  seasons  of  1997-1998 
(13.296  million  pounds  x  $0.06  x  0.2  = 
$159,552)  and  1998-1999  (22  million 
pounds  X  S0.06  x  0.2  =  5264,000). 
However,  because  the  SO. 06  figure  used 
includes  the  costs  of  the  required 
stickering  as  well  as  box  marking,  it  is 
likely  that  the  costs  to  U.S.  importers  or 
distributors  of  marking  new  boxes  in  the 
United  States  will  actually  be  less  than 
that  estimate.  Since,  as  noted  above,  the 
price  spread  between  domestic  and 
Mexican  wholesale  prices  is  so  large, 
U.S.  importers  and  distributors  may  be 
able  to  absorb  any  additional  costs 
resiUting  from  the  requirement  for 
marking  new  boxes  without  passing 
those  costs  on  to  consumers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule;  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroac-tive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 
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Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
el  seq],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0579-0129. 

List  of  Subfecte  in  7  CFR  Part  319 

Bees.  Coffee.  Cotton.  Fruits.  Honey. 
Imports,  Logs,  Nurser\'  Stock,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Rice,  Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARA^f^NE 
NOTICES 

1 .  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  tSOdd,  15086.  I50ff. 
151-167.  450.  2803,  and  2809;  21  U.S.C.  136 
and  13ea:  7  CFR  2.22.  2.B0,  and  371.2(c). 

2.  In  §  319.56-2ff,  new  paragraphs  (j) 
and  (k)  are  added  to  read  as  follows: 

§319.56-2tt    Administrative  instructions 
governing  movement  of  Hass  avocados 
trom  Metico  to  ttis  Northeastern  United 
States. 

■         •         *         *         * 

(i)  Repackaging.  If  any  avocados  are 
removed  from  their  original  shipping 
boxes  and  repackaged,  the  slickers 
required  by  paragraph  (c)(3)(vi)  of  this 
section  may  not  be  removed  or  obscured 
and  the  new  boxes  must  be  clearly 
marked  with  all  the  information 
required  by  paragraph  (c)(3)(vii)  of  this 
section. 

(k)  Compliance  agreements.  (1)  Any 
person,  other  than  the  permittee,  who 
moves  or  distributes  the  avocados 
following  their  importation  into  the 
United  States  (i.e..  a  second-party  or 
subsequent  handler)  must  enter  into  a 
compliance  agreement  with  APHIS.  In 
the  compliance  agreement,  the  person 
must  acknowledge,  and  agree  to 
observe,  the  requirements  of  paragraph 
(a)  and  paragraphs  (f)  through  (k)  of  this 
section.  Compliance  agreement  forms 
are  available,  free  of  charge,  from  local 
offices  of  Plant  Protection  and 
Quarantine,  which  are  listed  in  local 
telephone  directories.  A  compliance 
agreement  will  not  be  required  for  an 
individual  place  of  business  that  only 
offers  the  avocados  for  sale  directiy  to 
consumers. 

(2)  Before  transferring  the  avocados  to 
any  person  (i.e..  a  second-party  handler) 
for  movement  or  distribution,  the 
permittee  must  confirm  that  the  second- 
party  handler  has  entered  into  a 


compliance  agreement  with  APHIS  as 
required  by  paragraph  (k)(l)  of  this 
section.  If  the  permittee  transfers  the 
avocados  to  a  second-party  handler  who 
has  not  entered  into  a  compliance 
agreement.  APHIS  may  revoke  the 
permittee's  import  permit  for  the 
remainder  of  the  current  shipping 
season. 

(3)  Any  second-party  or  subsequent 
handler  who  transfers  the  avocados  to 
another  person  for  movement  or 
distribution  must  confirm  that  the 
person  receiving  the  avocados  has 
entered  into  a  compliance  agreement 
with  APHIS  as  required  by  paragraph 
(k)(l)  of  this  section.  If  the  second-party 
or  subsequent  handler  transfers  the 
avocados  to  a  person  who  has  not 
entered  into  a  compliance  agreement, 
APHIS  may  revoke  the  handler's 
compliance  agreement  for  the  remainder 
of  the  current  shipping  season 

(4)  Action  on  repeal  \ioIators.  APHIS 
may  deny  an  application  for  an  import 
permit  from,  or  refuse  to  enter  into  a 
compliance  agreement  with,  any  person 
who  has  had  his  or  her  import  permit 
or  compliance  agreement  revoked  under 
paragraph  (k)(2)  or  (k)(3)  of  this  section 
twice  within  any  5-year  period. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  numlHjr  057^-0129.1 

Done  in  Washington.  DC.  Ihis  30th  day  of 
November  1999. 
Oaig  A.  Reed, 

Administrator.AnimaJ  and  Plant  Health 
Inspection  Service. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  51 

Waste  Confidence  Decision  Review: 
Status 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Status  report  on  the  review  of 

the  Waste  Confidence  Decision. 

SUMMARY:  On  September  18. 1990  (55 
FR  38474).  the  Nuclear  Regulatory 
Commission  (NRC)  issued  the  results  of 
the  first  review  of  its  Waste  Confidence 
Decision,  originally  issued  on  August 
31,  1984  (49  FR  34658).  The  purpose  of 
the  original  Waste  Confidence  Decision 
was  "to  assess  the  degree  of  assurance 
now  available  that  radioactive  waste  can 
be  safely  disposed  of.  to  determine 
when  such  disposal  or  ofTsite  storage 
will  be  available  and  to  determine 
whether  radioactive  waste  can  be  safely 
stored  onsite  past  the  expiration  of 


existing  facility  licenses  until  offsite 
disposal  or  storage  is  available."  (49  FR 
34658).  In  1984.  the  Commission 
concluded  that  there  was  reasonable 
assurance  that  safe  disposal  in  a 
geologic  repository  is  technically 
feasible,  one  or  more  repositories  would 
be  available  by  the  years  2007-2009, 
and  spent  fuel  will  be  managed  in  a  safe 
maimer  imUl  sufficient  repository 
capacity  is  available.  The  1990  review  of 
this  decision  basically  aflirmed  the 
findings  of  the  original  decision  and 
further  determined  that  spent  fuel  could 
be  safely  stored  and  managed  under 
existing  processes  through  the  first 
quarter  of  the  21st  century  and  30  years 
beyond  the  licensed  life  for  power 
reactor  operation.  In  its  1990  review,  the 
Commission  stated  that  its  next  review 
of  the  waste  confidence  issues  would 
occur  in  ten  years.  As  the  ten  year 
period  for  review  approaches,  the 
Commission  is  issuing  this  notice  on  its 
intent  with  regard  to  further  Waste 
Confidence  reviews.  The  Commission  is 
of  the  view  that  experience  and 
developments  since  1990  confirm  the 
Commissions  1990  Waste  Confidence 
findings.  Thus,  the  Commission  has 
decided  that  a  comprehensive 
evaluation  of  the  Waste  Confidence 
Decision  at  this  time  is  not  necessar\'. 
The  Commission  would  consider 
imdertaking  a  comprehensive 
evaluation  when  the  impending 
repository  development  and  regulator^' 
activities  have  run  their  course  or  if 
significant  and  pertinent  imexpected 
events  occur,  raising  substantial  doubt 
atxiut  the  continuing  validity  of  the 
1990  Waste  Confidence  findings. 
FOR  FURTHER  INFORMATION  COHTACV. 
lanet  Kotra.  Office  of  Nuclear  Materials 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulator}'  Commission.  Washington  DC 
20555,  telephone  (301)  415-6674. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 
II-  Ongoing  Repository  Development  and 

Spent  Fuel  Storage  Activtties 
III.  The  Next  Review 

I.  Background 

In  1977.  the  Commission  denied  a 
petition  for  rulemaking  wherein  the  U.S. 
Nuclear  Regulator}'  Commission  (NRC) 
was  asked  to  determine  whether 
radioactive  vrastes  generated  in  nuclear 
power  reactors  can  be  disposed  of 
without  undue  risk  to  public  health  and 
safety  and  to  refrain  from  granting 
pending  or  future  requests  for  reactor 
operating  licenses  until  such  finding  of 
disposal  safety  was  made.  The 
Commission  noted  in  its  denial  that  it 
"  '   *   *  would  not  continue  to  license 
reactors  if  it  did  not  have  reasonable 
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confidence  that  the  wastes  can  and  will 
in  due  course  be  disposed  of  safely." 

At  about  the  same  time,  the 
Commission  granted  license 
amendments  permitting  expansion  of 
the  capacity  of  spent  fuel  storage  pools 
at  two  nuclear  power  plants,  finding 
that  the  actions  would  not  endanger 
public  health  and  safety.  The 
Commission  did  not  address  the 
potential  environmental  consequences 
of  such  storage  beyond  the  expiration  of 
the  reactors'  operating  licenses.  Upon 
appeal  of  the  license  amendment 
decisions,  the  US  Court  of  Appeals 
declined  to  stay  or  vacate  the  license 
amendments  but  remanded  to  NRC  the 
question  of  whether  reasonable 
assurance  exists  that  an  offsite  storage 
solution  will  be  available  by  the  years 
2007-2009,  the  expiration  dates  of  the 
plants'  operating  licenses,  and,  if  not, 
whether  there  is  reasonable  assurance 
that  spent  fuel  can  be. stored  safely  at 
the  reactor  sites  beyond  those  dates. 

In  response  to  the  Court's  remand, 
NRC  conducted  a  generic  rulemaking  to 
assess  the  degree  of  assurance  that 
radioactive  wastes  can  be  disposed  of 
safety,  to  determine  when  disposal  or 
offsite  storage  will  be  available,  and  to 
determine  whether  the  wastes  can  be 
stored  safely  at  reactor  sites  beyond  the 
expiration  of  existing  facility  licenses 
until  offsite  disposal  or  storage  is 
available.  This  rulemaidng  came  to  be 
known  as  the  "Waste  Confidence" 
proceeding.  On  August  31.  1984  (49  FR 
34658;  49  FR  34688).  the  Commission 
issued  five  findings,  accompanied  by  a 
final  rule,  codified  at  10  CFR  51.23, 
incorporating  the  findings  as  the  basis 
for  excluding  case-by-case  consideration 
of  environmental  effects  of  extended 
onsite  storage  of  spent  fuel  in  reactor 
and  spent  fuel  storage  facility  licensing 
proceedings.  The  Commission's  basic 
conclusions  were  that  there  was 
reasonable  assurance  that  safe  disposal 
in  a  geologic  repository  is  technically 
feasible,  that  one  or  more  repositories 
would  be  available  by  the  years  2007- 
2009.  and  that  spent  fuel  will  be 
managed  in  a  safe  manner  until 
sufficient  repository  capacity  is 
available. 

In  the  1984  Decision,  the  Commission 
noted  that  its  decision  with  respect  to 
the  availability  of  a  repository  for 
disposal  was  unavoidably  in  the  nature 
of  a  prediction,  and  indicated  that  it 
would  review  its  conclusions  should 
significant  and  pertinent  unexpected 
events  occur  or  at  least  every  five  years 
until  a  repository  is  available.  The  first 
review  was  completed  in  1990  (55  IT^ 
38474;  September  18.  1990).  The 
conclusions  reached  and  the  findings 
made  in  the  Commission's  1990  review 


of  the  original  Waste  Confidence 
Decision  were: 

1.  The  Commission  finds  reasonable 
assurance  that  safe  disposal  of 
redioactive  waste  and  spent  fuel  in  a 
mined  geologic  repository  is  technically 
feasible.  (This  finding  is  identical  to  the 
finding  in  the  original  Waste  Confidence 
Decision  in  1984). 

2.  The  Commission  finds  reasonable 
assurance  that  at  least  one  mined 
geologic  repository  will  be  available 
within  the  first  quarter  of  the  twenty- 
first  century,  and  that  sufficient 
repository  capacity  will  be  available 
within  30  years  beyond  the  licensed  life 
for  operation  (which  may  include  the 
term  of  a  revised  or  renewed  license)  of 
any  reactor  to  dispose  of  the  commercial 
high-level  radioactive  waste  and  spent 
fuel  originating  in  such  reactor  and 
generated  up  until  that  time.  (This 
finding  revised  the  finding  in  the 
original  decision  that  a  mined  geologic 
repository  would  be  available  by  the 
years  2007  to  2009.) 

3.  The  Commission  finds  reasonable 
assurance  that  high-level  radioactive 
waste  and  spent  met  will  be  managed  in 
a  safe  manner  until  sufficient  repository 
capacity  is  available  to  assure  the  safe 
disposal  of  all  high-level  waste  and 
spent  fuel.  (This  finding  is  identical  to 
the  finding  in  the  original  Waste 
Confidence  Decision  in  1984). 

4.  The  Commission  finds  reasonable 
assurance  that,  if  necessary,  spent  fuel 
can  be  stored  safely  and  without 
significant  environmental  impacts  for  at 
least  30  years  beyond  the  licensed  life 
for  operation  (which  may  include  the 
term  of  a  revised  or  renewed  license)  of 
that  reactor  at  its  spent  fuel  storage 
basin,  or  at  either  onsite  or  offsite 
independent  spent  fuel  storage 
installations.  (This  finding  is  basically 
identical  to  that  in  the  original  Waste 
Confidence  Decision  with  the  addition 
of  the  consideration  of  license  renewal 
and  spent  fuel  storage  30  years  beyond 
the  licensed  life  for  operation  of  a 
reactor). 

5.  The  Commission  finds  reasonable 
assurance  that  safe  independent  onsite 
or  offsite  spent  fuel  storage  will  be  made 
available  if  such  storage  capacity  is 
needed.  (This  finding  is  identical  to  the 
finding  in  the  originsd  Waste  Confidence 
Decision  in  1984). 

In  issuing  the  1990  review  of  the 
Waste  Confidence  Decision,  the 
Commission  extended  the  cycle  for 
future  reviews  from  every  five  years  to 
every  ten  years.  The  rationale  for  this 
extension  was  that  predictions  of 
repository  availability  are  best 
expressed  in  terms  of  decades  rather 
than  years.  The  Commission  also 
affirmed  its  original  statement  that  it 


would  reevaluate  its  Decision  at  any 
time  whenever  significant  and  pertinent 
unexpected  events  occur,  such  as  major 
shifts  in  national  policy  or  a  major 
unexpected  institutional  development, 
or  new  technical  information. 

n.  Ongoing  Repository  Development 
and  Spent  Fuel  Storage  Activities 

We  are  now  nearing  the  end  of  the  ten 
year  period  since  the  last  review  of  the 
Waste  Confidence  Decision.  Since  the 
1990  revisions  of  the  Waste  Confidence 
findings,  the  U.S.  Department  of 
Eneigy's  (DOE)  program  for 
characterizing  a  single  site  at  Yucca 
Mountain,  Nevada,  as  a  potential 
geologic  repository  has  progressed  and 
is  nearing  completion.  DOE  published  a 
viability  assessment  on  the  proposed 
repository  in  December  of  1998  and  a 
draft  environmental  impact  statement 
(EIS)  in  August  of  1999.  It  is  expected 
that  DOE  will  complete  a  final  EIS  in 
2000.  such  that  a  recommendation  with 
regard  to  suitability  of  the  Yucca 
Mountain  site,  pursuant  to  the  Nuclear 
Waste  Policy  Act  of  1982,  as  amended 
(NWPA),  can  be  made  in  2001 .  If  DOE 
is  able  to  advise  the  President  that  the 
Yucca  Moimtain  site  is  suitable  for 
development  as  a  repository,  and  the 
President  accepts  the  Secretary  of 
Energy's  recommendation,  DOE  intends 
to  submit  a  license  application  to  NRC 
in  2002.  In  addition,  NRC  has  proposed 
10  CFR  Part  63  which  would  establish 
a  framework  for  licensing  consideration 
of  the  repository.  Similarly,  the 
Environmental  Protection  Agency  (EPA) 
has  published  its  proposed  standards  for 
repository'  licensing.  Thus,  there  has 
been  substantial  progress  toward 
consideration  and  possible  licensing  of 
a  repository. 

As  to  spent  fiiel  storage  capabilities 
and  capacity,  the  NRC  has  continued  to 
review  commercial  dual-purpose  spent 
fuel  dry  cask  storage  and  transportation 
system  designs  and  site-specific  license 
applications  for  onsite  dry  storage  of 
spent  fuel  to  meet  the  interim  storage 
needs  of  reactor  licensees.  In  addition, 
the  NRC  is  reviewing  an  application  for 
an  away-from-reactor  Independent 
Spent  Fuel  Storage  Installation  (ISFSI], 
and  a  second  application  is  expected  in 
fiscal  year  2000.  The  NRC  staff  has 
noted  substantial  advances  in  spent  fuel 
storage — the  certifications  of  a  number 
of  new  spent  fuel  storage  cask  designs; 
additional  interim  dry  cask  storage 
capacity  at  power  reactor  sites;  the 
NRC's  establishment  of  a  Spent  Fuel 
Project  Office  to  more  effectively  focus 
on  interim  spent  fuel  storage  and 
management — since  waste  confidence 
findings  were  last  reviewed  in  1990. 
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These  considerations  confirm  and 
strengthen  the  Commission's  1990 
findings  and  lead  the  Commission  to 
conclude  that  no  significant  and 
unexpected  events  have  occurred — no 
major  shifb  in  national  policy,  no  major 
unexpected  institutional  developments, 
no  unexpected  technical  information — 
that  would  cast  doubt  on  the 
Commission's  Waste  Confidence 
findings  or  warrant  a  detailed 
reevaluation  at  this  time.  As  a  result,  a 
formal  review  of  these  activities  now 
woiUd  not  call  into  serious  question  the 
Commission's  Waste  Confidence 
findings,  as  updated  in  1990.  The 
Commission,  therefore,  is  not 
undertaking  any  modification  to  the 
findings  codified  m  10  CFR  51.23. 
However,  when  the  nearer  term 
activities  on  repository  development 
and  licensing  are  concluded,  there  may 
be  implications  for  the  Waste 
Confidence  findings.  If  warranted,  the 
Commission  will  consider  undertaking  a 
comprehensive  review  at  that  lime. 

m.  The  Next  Review 

The  appropriate  trigger  for  the  next 
review  could  be  a  combination  of  events 
or  it  could  be  a  single  event.  For 
example,  any  significant  delays  in 
DOE'S  repository  development  schedule 
or  a  decision  by  the  Secretary  of  Energy 
to  not  recommend  Yucca  Mountain  as  a 
candidate  site  might  necessitate  a 
reevaluation  of  the  Commission's  Waste 
Confidence  Decision.  Thus,  the 
Commission  would  consider 
imdertaking  a  comprehensive 
reevaluation  of  the  Waste  Confidence 
findings  when  the  impending  repository 
development  and  regulatory  activities 
nm  their  course  or  if  significant  and 
pertinent  unexpected  events  occur, 
raising  substantial  doubt  about  the 
continuing  validity  of  the  Waste 
Confidence  findings. 

Dated  at  Rockville.  Maryland,  this  30tli  day 
of  November.  1999. 

For  the  Nucluar  Regulatory  Commission. 
Annette  Vietti-Cook. 
Secretary  of  the  Commission. 
IFR  Doc.  99-31506  Filed  12-3-99:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  99-ACE-39] 

Amendment  to  Class  E  Airspace; 
Emmetsburg,  lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Direct  final  rule:  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Emmetsbiu^, 
lA. 

DATES:  The  direct  final  rule  published  at 
64  FR  48088  is  effective  on  0901  UTC. 
December  30.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  Citv.  MO  64106:  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  The  F.AA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  2, 1999  (64  FR 
48088).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  'o  submit  such 
comment  period,  the  regulation  would 
become  effective  on  Decemlier  30,1 999. 
No  adverse  comments  were  received, 
and  thus  this  notice  confirms  that  this 
direct  final  nde  will  become  effective  on 
that  date. 

Is.sued  in  Kansas  Qtv,  MO  on  Novemt}er 
18.  1999. 
Richard  L.  Day, 

Acting  Manager.  Air  Traffic  Division,  Central 
Begion. 

IFR  Doc.  99-31520  Filed  12-3-99:  8:45  am) 
BUUHO  CODE  4910-13-II 

DEPARTMENT  OF  TRANSPORTA'HON 

Federal  Aviation  Administration 

14  CFR  Pari  71 

[Airspace  Docket  No.  99-ACE-42] 

Amendment  to  Class  E  Airspace; 
Maiden,  MO 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Direct  final  rule:  confirmalion  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rale  which 
revises  Class  E  airspace  at  Maiden,  MO. 
DATES:  The  direct  final  rule  published  at 
64  FR  49374  is  efiective  on  0901  UTC. 
December  30.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch,  ACE-S20C,  DOT 
Regional  Headquarters  Building.  Federal 
Aviation  Administration.  901  Locust. 
Kansas  Citv.  MO  64106:  telephone: 
(816)329-2525. 

SUPPlfMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rue  with  a 
request  for  comments  in  the  Federal 
Register  on  September  13. 1999  (64  FR 
49374)  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  30. 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  November 
18.  1999. 
Richard  L.  Day. 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 

IFR  Doc  99-31522  Filed  12-3-99:  8:4.<i  ami 
BILUNG  CODE  4*10-11-11 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-43] 

Amendment  to  Class  E  Airspace; 
Sikeston,  MO 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Direct  final  rule,  confirmation  of 
effective  date. 

SUMMARY:  This  docimient  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Sikeston,  MO. 
DATES:  The  direct  final  rule  published  at 
64  FR  49373  is  effective  on  0901  UTC. 
December  30.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Tariff  Division, 
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Airspace  Brancli.  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration.  901  Locust. 
Kansas  City.  MO  64106:  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  13.  1999  (64  FR 
49373).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  vvhere  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
•  unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  30,  1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City.  MO  on  November 
la.  1999. 
Richard  L.  Day. 

Acting  Manager.  Air  Traffic  Diviaion.  Central 
Region- 
(FR  Doc.  99-31521  Filed  12-3-99;  8:45  am) 

BILUNO  COOE  W1>-t>-H 


DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Admlnlitration 

14  CFR  Part  71 

(Airspace  DocltM  No.  99-ANE-ei] 

Establiahment  of  Class  E  Airspace; 
Burlington,  VT 

agency:  Federal  Aviation 
Administration  (FAA),  EKDT. 
ACTION:  Direct  final  rule:  request  for 
comments. 

summary:  This  action  establishes  a  Cllass 
E  airspace  area  at  Burlington,  VT 
(KBTV)  to  provide  for  controlled 
airspace  for  those  aircraft  executing 
instrument  approaches  to  the  Burlington 
International  Airport  at  times  when  the 
Burlington  Air  Traffic  Control  Tower  is 
closed.  This  Class  E  airspace  area  vrill 
be  effective  during  the  specific  dates 
and  times  established  by  Notice  to 
Airmen,  and  thereafter  published  in  the 
Airport/Facility  Directory. 
dates:  Effective  0901  UTC,  February  24, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
lanuary  5.  2000. 

ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  Airspace  Branch,  ANE- 


520,  Federal  Aviation  Administration. 
Docket  No.  99-ANE-91.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299:  telephone  (781)  238-7520: 
fax  (781)  238-7596.  Comments  may  also 
be  sent  electronically  via  the  internet  to 
the  following  address:  "9-ane- 
airspace®faa.gov ' ' 

Tne  official  docket  file  may  be 
examined  from  8:00  a.m.  to  4:30  p.m. 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Office  of  the  Regional 
Counsel.  New  England  Region,  ANE-7, 
Room  401, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299: 
telephone  (781)  238-7049;  fax  (781) 
238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division.  Room  408, 
by  contacting  the  Manager.  Airspace 
Branch  at  the  first  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Bayley,  Air  Traffic  Division. 
Airspace  Branch,  ANE-520.7.  Federal 
Aviation  Administration.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299:  telephone  (781)  238-7586; 
fax  (781)  238-7596. 
SUPPLEMENTARY  INFORMATK>N:  The 
airspace  in  the  vicinity'  of  the  Burlington 
International  Airport.  Burlington,  VT 
(KBTV)  currently  falls  within  the 
Burlington  Class  C  airspace  area.  That 
Class  C  area  provides  controlled 
airspace  within,  among  other  areas,  a  5- 
mile  radius  of  the  Burlington 
International  Airport  from  the  surface  to 
4,400  feet  above  sea  level.  The 
Burlington  Class  C  area  currently 
operates  continuously,  as  does  the 
Burlington  Airport  Traffic  Control 
Tower  (ATCT).  Once  the  Burlington 
ATCT  changes  its  operating  hours,  the 
Burlington  Class  C  area  will  not  provide 
adequate  controlled  airspace  in  the 
vicinity  of  the  airport  during  those 
hours  when  the  Burlington  ATCT  is 
closed.  This  action  establishes  a  Class  E 
airspace  area  at  Burlington,  VT  to 
provide  controlled  airspace  from  the 
surface  with  a  5-mile  radius  of  the 
Burlington  International  Airport  for 
those  aircraft  executing  instrument 
approaches  to  Burlington  at  times  when 
the  Burlington  ATCT  is  closed.  This 
Class  E  airspace  area  will  be  effective 
during  the  specific  dates  and  times 
established  by  Notice  to  Airmen,  and 
thereafter  published  in  the  Airport/ 
Facility  Directory.  Class  E  airspace 
designations  for  airspace  area  extending 
upward  from  the  surface  of  the  earth  are 
published  in  paragraph  6002  of  FAA 
Order  7400.9G.  dated  September  1. 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 


designation  listed  in  this  docimient  will 
be  pubUshed  subsequently  in  this 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and,  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  written  adverse  or  negative 
comment  is  received  within  tne 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  dose  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunsnts  Invited 

Although  this  action  is  in  the  form  of 
a  direct  final  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADORESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of  the 
rule  might  suggest  a  need  to  modify  the 
rule.  All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  action  will  be  filed  in 
the  Rules  Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ANE-91. "  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

This  rule  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  No.  13132,  because  it  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
rule. 

The  FAA  has  determined  that  this 
regulation  is  non-controversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certif)'  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulator}' 
Policies  and  Procedures  (44  FR  11034. 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  these  routine  matters  will 
only  affect  air  traffic  procedures  and  air 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiecis  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  K.O.  10854.  24  FR  9566.  3  CFR.  1959- 
1963  Conip..  p.  389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 


Subpart  E— Class  E  Airspace 


Paragraph  6002    Class  E  airspace  OKas 
designated  as  extending  upward  from  the 
surface  of  the  earth 

*  *  »  t,  m 

ANE  VT  E2  BurUngtan,  VT  (New) 
Burlinglon  International  Airport.  \T 
(Lat.  44='Z8'17"N.  long.  73°09'10"  Wl 
Within  a  5-m)le  radius  of  Burlington 
Inlernalinnal  A'nporl.  Ttiis  Class  E  Rin^pace  i.i 
effective  during  the  speiiRc  dales  and  liinoi 
established  in  advance  by  a  Notice  lo 
.Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory 

*  •         *         *         • 

Issued  in  Burlington.  MA.  on  November 
18.  1099. 

Arthur  E.  Gumtau, 

Acting  Manager.  Air  Traffic  Division  \ew 
England  Beglon. 

IFR  Doc.  99-31518  Filed  12-3-99;  8:45  ami 
aiLUNa  cocE  wio-ij-m 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  99-ACE-48] 

Amendment  to  Class  E  Airspace; 
Hutchinson,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Hutchinson  Municipal 
Airport.  Hutchinson.  KS.  The  FAA  has 
developed  Global  Positioning  System 
(GPS)  Runwav  (RWY)  3.  GPS  RWY  13. 
GPS  RVVY  21.  and  GPS  RWY  31 
Standard  Instrument  Approach 
Procedures  (SlAPs)  to  serve  Hutchinson 
Municipal  Airport.  KS.  Additional 
controlled  airspace  extending  upward 
from  7iXI  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  these 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  this  airport.  The 
enlarged  area  will  contain  the  new  GPS 
RWY  3.  GPS  RWY  13.  GPS  RVVY  21.  and 
GPS  RWY  31  SIAPs  in  controlled 
airspace. 

In  addition,  the  Hutchinson 
Instrument  Landing  System  (ILS)  and 
coordinates  have  been  added  to  the  text 
header. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  GPS  RWY  3.  GPS 
RWY  13.  GPS  RWY  21.  and  GPS  RWY 
31  SIAPs.  include  the  Hutchinson  ILS 
and  coordinates,  and  to  segregate 


aircraft  using  instnmieni  approach 

procedures  in  instrument  conditions 

from  aircraft  operating  in  visual 

conditions. 

DATES:  This  final  rule  is  effective  on 

0901  UTC.  April  20.  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
lanuary  30.  2000. 

ADORESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager. 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520.  DOT  Regional  Headquarters 
Building.  Federal  Aviation 
Administration.  Docket  Number  99- 
ACE-48.  901  Locust.  Kansas  City.  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  in  the  Air  Traffic  Di\ision  at  the 
same  address  listed  airave. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C.  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration.  901  Locust. 
Kansas  Citv,  MO  64106:  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  3.  GPS  RWY 
13.  GPW  RWY  21.  and  GPS  RWY  31 
SIAPs  to  serve  the  Hutchinson 
Memorial  Airport.  KS.  The  amendment 
to  Class  E  airspace  at  Hutchinson.  KS. 
will  provide  additional  controlled 
airspace  at  and  above  7(X)  feet  AGL  in 
order  lo  contain  the  new  SIAPs  within 
controlled  airspace,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  Instrument  Flight  Rules  The 
amendment  at  Hutchinson  Mtmicipal 
Airport.  KS,  will  provide  additional 
controlled  airspace  for  ain.Tah  operating 
under  IFR  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  nf 
FAA  Order  7400.9G.  dated  September 
10.  1999.  and  effective  September  16. 
1999.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
docimient  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FA,\  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
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adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFK  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Cjimments  Invited 

.Mthough  this  action  is  in  the  form  of 
a  final  rule  and  was  to  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  and  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  wUl  be  considered,  and 
(his  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determming  whether  additional 
rxdemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Comments  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  seli-addtessed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-48."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

This  proposed  rule  does  not  have 
Federalism  implications,  as  defined  in 
Executive  Order  No.  13132,  because  it 
does  not  have  a  substantial  direct  effect 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  State  authorities  prior  to 
publication  of  this  proposed  rule. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reason  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promiUgaled,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aolhorily:  49  U.S.C.  iae(g).  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

{71,1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  199,  and  effective 
September  16, 1999,  is  amended  as 
follows: 


Pamgmph  6005  Class  E  airspace  areas 
exteriding  upward  from  700  fnet  or  more 
abox-e  the  surface  of  the  eartli. 


ACEKSES    Hulchinson,  KS  (ReriMdl 

Hutchinson  Municipal  Airport,  KS 

(Ut.  38°03'56"N..  long.  97=51'38"W.) 
Hulchinson  VORTAC 

(Lat.  37«59'49"  N.,  long,  97°56'03"  W.) 
SALTT  LOM 

(Lat.  38''07'25"  N..  long.  9r55'36"  W.) 
Hulchinson  ILS  localizer 

(Ut.  3B°03'31"  N.,  long.  97°51'12"  W.) 
That  airspace  extending  upward  From  700 
feet  alxrve  the  surface  within  a  6.8-mile 
radius  of  the  Hulchinson  Municipal  Airport, 
and  within  4  miles  each  side  of  the 
Hutchinson  ILS  localizer  northwest  course 
extending  to  16  miles  northwest  of  the 
SALTT  LOM.  and  within  4  miles  each  side 
of  the  ILS  localizer  back  course  extending 
from  the  6.8-mile  radius  to  7.4  miles 
southeast  of  the  airport,  and  within  4  miles 
each  side  of  the  042°  radial  of  the  Hutchinson 
VORTAC  extending  from  the  6.8-mile  radius 
to  7.4  miles  northeast  of  the  airport,  and 
within  4  miles  each  side  of  the  222°  radial 
of  the  Hutchinson  VORTAC  extending  from 
the  6.8-mile  to  1 1 .2  miles  southwest  of  the 
airport. 

Issued  in  Kansas  City.  MO,  on  November 
18, 1999. 
Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

IFR  Doc.  99-31517  Filed  12-3-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPir171 

[Airspace  Docket  No.  9»-ACE-411 

Amendment  to  Class  E  Airspace; 
Herington,  KS;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date  and  correction. 

summary:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  the  Class  E  airspace  at 
Herington,  KS,  and  corrects  an  error  in 
the  spelling  of  Herington  as  published 
in  the  Federal  Register  September  2. 
1999  (64  FR  48086),  Airspace  Docket 
No.  99-ACE-41. 

DATES:  The  direct  final  rule  published  at 
64  FR  48086  is  effective  on  0901  UTC, 
December  30,  1999.  This  correction  is 
effective  on  December  30,  1999. 
FOR  FURT)4ER  INFORMATION  CONTACTT: 
Kathv  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
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Regional  Headquarters  Building.  Federal 
Aviation  Administration,  901  Locust. 
Kansas  Citv,  MO  64106;  telephone  (816) 
329-2525. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  2,  1999,  the  FAA 
published  in  the  Federal  Register  a 
direct  final  rule;  request  for  comments 
which  revises  the  Class  E  airspace  at 
Herington,  KS  (FR  document  99-22890, 
64  FR  48086,  Airspace  Docket  No.  99- 
ACE— 41).  An  error  was  subsequently 
discovered  in  the  spelling  of  Herington. 
This  action  corrects  that  error.  After 
careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  adoption  of  the 
rule.  The  FAA  has  determined  that  this 
correction  will  not  change  the  meaning 
of  the  action  nor  add  any  additional 
burden  on  the  public  beyond  that 
already  published.  This  action  corrects 
the  error  in  the  spelling  of  Herington 
and  confirms  the  effective  date  to  the 
direct  final  rule. 

The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  30, 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Correction  to  the  Direct  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  spelling 
of  Herington,  as  published  in  the 
Federal  Register  on  September  2,  1999 
(64  FR  48086),  (Federal  Register 
Document  99-22890:  page  48087, 
column  three)  is  corrected  as  follows: 

171.1    [Corrected] 

ACE  KS  E5    Herington,  KS  (Conectedl 

On  page  48087,  in  the  third  column, 
correct  the  text  header  by  removing 
Hetrington  and  substituting  Herington. 

On  page  48087,  in  the  third  column, 
correct  lines  2,  6  and  8  in  the  airspace 
designation  by  removing  Herrington  and 
substituting  Herington. 


Issued  in  Kan.sas  Citv,  MO  on  NDvember 
18,  1999. 
Richard  L.  [>ay, 

AclingManager.  Air  Tmffic  Division.  Central 

Region. 

IFR  Doc  99-31519  Filed  12-3-99:  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  3  and  32 


RIN  3038-AB43 

Trade  Options  on  the  Enumerated 
Agricultural  Commodities 

AGENCY;  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  in  April  1998,  removed  a  long- 
standing prohibition  on  the  offer  and 
sale  of  off-exchange  trade  options  on 
certain  agricvdtural  commodities  subject 
to  a  number  of  regulatory  requirements. 
On  August  31,  1999,  the  Commission 
proposed  to  amend  a  number  of  those 
requirements.  64  FR  47452.  The 
Conunission  is  adopting  as  final  those 
proposed  amendments.  In  particular, 
the  Commission  is  permitting  cash 
settiement  and  offset  or  cancellation  of 
agricultural  trade  options.  It  is  also 
eliminating  the  transaction-specific 
disclosure  statement,  revising  the 
summary  disclostue  statement  provided 
to  customers  when  opening  an  account 
and  streamlining  the  registration 
requirements  for  Agricultuiral  Trade 
Option  Merchants  (ATOMs)  and  their 
sales  agents  and  certain  reporting  and 
recordkeeping  requirements.  The 
Commission  believes  that  these 
amendments  will  increase  the 
commercial  utility  of  agricultural  trade 
options  while  maintaining  basic 
customer  protections. 
EFFECTIVE  DATE:  February  4.  2000. 
FOB  FURTHER  tNFORHATKM  CONTACT:  Paul 
M.  Architzel,  Chief  Cotmsel,  Division  of 
Economic  /Analysis,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  SMeeX.  NW., 
Washington,  DC  20581,  (202)  418-5260, 
or  electronically  at 
(Parchitzel@cftc.gav). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  April  1998,  the  Commission 
promulgated  interim  final  rules  to 
permit  the  trading  of  agricultiual  trade 
options  subject  to  various  regulatory 


requirements.'  63  FR  18821  (April  16, 
1998).  These  requirements  provided  a 
number  of  customer  protections, 
including  limitations  on  the  types  of 
instnunents  or  strategies  permitted  to  be 
traded,  registration  of  ATOMs, 
disclosure  of  risks  to  option  buyers, 
financial  safeguards,  and  recordkeeping 
No  one  has  applied  for  registration  as  an 
ATOM  since  the  interim  rules  became 
effective  in  lime  1998.  Some  observers 
have  suggested  that  certain  of  the 
interim  final  rules'  provisions 
discourage  participation,  and 
agricultural  trade  options  would  be 
offered  more  readily  if  the  rules  were 
modified. - 

.4.  Proposed  Revisions  to  the 
Agricultural  Trude  Option  Rules 

Based  in  part  on  those  views,  the 
Commission  published  a  notice  of 
proposed  rulemaking  (proposed 
rulemaking)  reconsidering  a  number  of 
the  requirements  of  the  agricultural 
trade  option  rules  "with  a  view  toward 
maintaining  their  basic  customer 
protection  while  increasing  the 


'  GtinBrally.  Ihe  ofTer  or  sain  of  conunodilv 
uptinnt  it  prohibited  KxcepI  on  desiKnaled  contrerl 
inarlmls.  1 "  CFK  32, 1 1 ,  One  of  sevural  specified 
exceplioiis  lo  the  aeneral  prohibition  on  off. 
exchimge  options  is  for  "trade  options."  "Trade 
.  options  "  «re  off-t-xchange  options  "ottered  bv  a 
ptitMin  having  a  ti»sonabIe  ba^is  to  believe  that  the 
option  is  offered  to"  a  person  or  entity  within  the 
catej-ories  of  commeirnal  users  fpectfied  in  ihe  nile. 
where  sui:h  i^mmercial  user  "is  oibind  or  eolers 
into  Ihe  commodity  option  tniiMactioa  solely  for 
purposes  related  to  its  business  as  such."  17t:FR 
32.4(a).  However,  this  excvption  from  Ihe  genels) 
ban  on  otT-eihchaQge  options  does  not  apply  to  trade 
options  on  the  agricuhural  commodities 
enumerated  in  the  Commoditv  Exchange  Act  (Ai:t) 
7  U,S.C  la|3),  A  full  statement  of  the  statutory  and 
regulatory  hi.stor>'  is  provided  in  the  notice  of  final 
rulemaking  promulgating  the  interim  final  rules,  6.1 
FR  18821  (April  16,  19981 

-  The  Commission  receives  the  views  of  a  Qoss- 
section  of  the  agricultural  sector  through  its 
Agricuhural  Ad\-isory  Committise  (AACl-  The  AAC, 
at  its  meeting  ou  .April  21.  1999.  engaged  io  a 
detailed  discussion  of  various  policy  issues  raised 
by  possible  rote  allematlves.  Sutisequentlv.  nine 
organizations  representing  a  broad  cross-section  of 
production  agriculture  submitted  lo  the 
Commission  their  conunon  views  on  these  issues  bv 
lener  dated  April  23.  1999.  The  nine  producer 
oiganizaUons  were'  (1)  American  Farm  Bureau 
Federation,  121  National  Association  of  Wheat 
Growers.  (3)  National  Cxjm  Growers  Association,  (41 
National  Fanners  Umon,  (5|  National  Pori 
Producers.  (61  American  Soybean  Association.  (71 
National  Cattlemen's  Beef  .\5sociation.  (8)  Natiuoal 
Oittun  Council  of  .America,  and  (91  National  Grain 
Sorghum  Producers. 

Additional  letters  were  submitted  by  the  Farm 
Credit  Council  (dated  April  19. 19991.  the  Illinois 
Farm  But^au  (dated  April  21.  1999).  the  National 
Grain  and  Feed  Association  (NGF.\J  (dated  June  15, 
1999).  Ihe  Chicago  Board  of  Trade  (C8T)  (dated 
lune  16.  19991.  the  National  Grain  Soighum 
Producers  (dated  July  9.  1999).  and  the  .\mencan 
Farm  Bureau  Federation,  the  National  Association 
of  Wheat  Growers,  the  American  Sovheari 
.Association  and  the  National  Farmers  Union  (joint 
letter  dated  August  9.  1999). 
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commercial  utilit\'  of  the  instruments  or 
trading  strategies  permitted  and 
streamlining  regulatory  or  paperwork 
burdens."  64  FR  47452  (August  31. 
1999).  In  particular,  the  Commission 
proposed  to  streamline  the  registration 
requirements  for  ATOMs  and  their  sales 
agents  by.  among  other  things,  removing 
the  training  requirement  for  associated 
persons  and  Umiting  the  number  of 
principals  that  must  certify  that  they  are 
not  subject  to  statutory  disqualification 
from  registration.  In  addition,  the 
Commission  proposed  to  permit  cash 
settlement  and  offset  or  cancellation  of 
agricultural  trade  options  by  removing 
the  requirement  that  such  options,  if 
exercised,  must  result  in  physical 
delivery  The  Commission  also 
proposed  to  eliminate  the  transaction- 
specific  disclosure  statement  and  to 
revise  the  summary  disclosure 
statement  provided  to  customers  when 
opening  an  account.  The  Commission 
also  proposed  to  streamline  certain 
reporting  and  recordkeeping 
requirements.  It  also  considered,  but  did 
not  propose,  permitting  producers  to 
write  call  options  or  changing  the  SIO 
million  exemptive  level. 

B.  Comments 

The  Commission  received  a  total  of  22 
comment  letters,  including  those 
recommending  that  the  Commission 
propose  various  amendments  to  the 
interim  final  rules.  See  note  2  supm. 
Overall,  the  comment  letters  expressed 
a  wide  range  of  opinions.  Five 
commenters.  including  one  academic, 
two  introducing  brokers  (IBs),  one 
commodity  trading  advisor  (CTA)/IB 
and  the  National  Introducing  Brokers 
Association  (NIBA)  generally  opposed 
the  proposed  changes.  They  expressed 
the  view  that  the  proposed  amendments 
would  weaken  existing  customer 
protections,  increase  the  opportunity  for 
fraud  and  abuse  and  facilitate  poor 
business  practices  on  the  part  of  those 
offering  or  soliciting  agricultural  trade 
options. 

Eight  commenters.  including  four 
agribusinesses,  three  trade  associations 
and  one  risk  management  firm, 
generally  supported  the  proposed 
changes.  They  particularly  supported 
the  proposal  to  permit  cash  settlement 
and  o0set  or  cancellation  of  the  option 
contracts,  but  argued  that  the 
Commission  should  go  farther  in  easing 
the  rule's  requirements.  They  especially 
objected  to  the  SIO  million  dollar 
exemption  level  and  to  the  requirement 
that  option  vendors  and  their  sales 
agents  be  registered  with  the 
Commission.  In  contrast,  the  nine 
producer  organizations  strongly 
supported  retaining  the  registration 


requirement,  including  the  associated 
ri^t  of  a  registrant's  customers  to  bring 
grievances  arising  from  a  violation  of 
the  Act  or  Commission  rules  before  the 
Commission's  reparations  forum,  and 
opposed  lowering  the  $10  million 
exemption  level. ^ 

n.  The  Final  Rules 

A  Registration 

As  the  Commission  noted  in  its 
proposed  rulemaking,  "|t]he 
requirement  that  all  market 
professionlals)  be  registered,  and  the 
authority  to  approve  or  revoke 
registrations,  is  an  important  means  of 
policing  conduct  in  a  market.  "  64  FR 
47453.  As  the  Commission  explained  in 
the  proposed  rulemaking,  with 
registration  customers  have  available  to 
them  the  Commission's  reparations 
forum  for  dispute  resolution.'*  Although 
there  is  "substantial  support  for  a 
registration  requirement,  both  because 
of  the  higher  level  of  customer 
protection  it  provides  and  a  desire  to 
have  available  the  Commission's 
reparations  forum  for  dispute 
resolution,"  potential  agricultural  trade 
option  vendors  are  opposed  to  the 
registration  requirement.  Id. 
Accordingly,  the  Commission 
specifically  invited  comments  in  the 
proposed  rulemaking  on  the  issue. 

TTie  NGFA's  comment  letter  opposed 
a  registration  requirement  and  urged  the 
Commission  to  "seriously  consider 
notification  as  an  alternative".^  NGFA's 
continued  opposition  to  registration 
flows  from  its  opposition  to  the 
availabihty  of  Commission  reparations 
proceedings  to  customers  to  resolve 
disputes  with  ATOMs  involving  trade 
options.  NGFA  voiced  particular 
concern  that  the  availability  of 
reparations  to  resolve  disputes 
involving  trade  options  might  expose 


'  Additional  cumments  were  subminod  by  the 
Chicago  Board  of  Trade  (CBT).  the  Chicago 
Men:antile  Exchonga  (CME)  and  a  futures 
commUaion  merchant  (FCM).  The  CBT  concurred 
with  many  of  the  proposed  changes,  noting  that  it 
was  "pleased  that  the  Commission  has  incorporated 
several  of  Ithe  CBT's]  reconunendalions  into  [tlie 
Commission's)  proposed  rulemaking."  See  the 
CBT's  comment  letter  st  p.  1.  The  CME  did  not 
address  the  specific  issues  raised  tn  Ihe  proposed 
rulemaking. 

"Sp«Hfically: 

ISIection  14  of  the  Ad  piDvides  that  'any  person 
complaining  of  any  violation  of  any  provision  of 
this  Art  or  any  rule  •   •   •  issued  pursuant  to  this 
Act  by  any  persoo  who  is  registered  under  this  Act' 
may  bring  a  reparations  action  Ibjefore  the 
Commission.  Accordingly,  complaints  that  do  not 
relate  to  violations  of  the  Act  or  Commission  rules 
are  not  subject  to  Conunlssiun  reparations 
proceedings. 

Id. 

^  See  the  letter  of  September  30, 1999  from  NGFA 
to  the  Commission. 


ATOMs  to  reparations  cases  involving 
cash  contracts." 

In  contrast,  the  nine  producer 
organizations  expressed  strong  support 
for  maintaining  the  registration 
requirement.  Other  commenters, 
including  NIBA,  an  academic  and  other 
Commission  registrants  agreed.  In 
general,  these  commenters  were  of  the 
view  that  registration  of  those  offering 
or  soliciting  agricultural  trade  options  is 
an  essential  customer  protection  which 
should  be  mandatory. 

Based  upon  thorough  and  careful 
consideration  of  the  comments,  the 
Commission  has  determined  to  retain 
the  ciUTent  registration  requirement, 
which  includes  the  statutory  right  to 
seek  redress  of  violations  of  the  Act  or 
Commission  rtdes  through  Commission 
reparations  proceedings.  This  is 
particularly  appropriate  because 
although  "some  sectors  of  agriculture 
may  have  well-regarded  industry 
arbitration  fora  available,  many  do  not. 
For  these  sectors,  reparations  may  be  the 
only  readily  available  non-judicial 
avenue  for  dispute  resolution."  64  FR 
47453.' 

In  retaining  the  registration 
requirement  for  ATOMs  and  their  APs, 
the  Commission  notes  that  reparation 
proceedings  are  available  only  where  a 
violation  of  the  Act  or  Commission  rules 
is  alleged.  Under  the  Commission's 
rules,  the  Director  of  the  Office  of 
Proceedings  forwards  a  complaint  and 
answer  if  the  facts  alleged  so  warrant.  If 
no  violation  of  the  Act  or  Conmiissioo 
rules  is  alleged,  the  Director  of  the 

Office  of  Proceedings  may  terminate 

consideration  of  the  filings.  See.  17  CFR 
12.26. 12.27.  A  dispute  arising  solely 
out  of  a  cash  market  transaction, 
therefore,  woiUd  be  dismissed  and  not 
forwarded  for  adjudicatory  action. 

1.  Simplification  of  the  Registration 
Process 

The  Commission  proposed  a  number 
of  modifications  based  upon  the 
atiJmowledged  "broad  agreement  that 
the  registration  procedures  for  ATOMs 
and  their  sales  agents  be  streamlined 


^  other  commenters.  including  three 
agribusinesses,  concurred  in  NGFA's  position.  They 
noted  that  the  reparations  requirement  might  deter 
them,  as  well  as  others,  from  oflerilig  these 
instruments.  One  commenter.  Consolidated  Grain 
and  Barge.  Co..  expressed  particular  support  for  the 
NGFA  arbitration  system.  The  CBT  also  supported 
rules  permitting  required  dispute  resolution  under 
indu^ry  arbitration  procedures  such  as  the  NGFA's 
trade  rules. 

*  The  Commission  is  also  incorporating,  as 
proposed,  streamlined  procedures  clarifying  the  use 
of  pre-dispule  arbitration  clauses  for  agricultural 
trade  options  and  the  procedures  by  which 
customers  can  waive  their  right  to  use  Commission 
reparations  procedures  to  resolve  disputes  with  an 
ATOM. 


and  simple."  Id.  at  47454.  Specifically, 
the  Commission  proposed  removal  of 
the  requirement  that  ATOMs  separately 
certify  the  truth  of  their  principals'  ami 
APs'  applications.  The  Commission  also 
proposed  to  limit  the  principals 
required  to  file  as  part  of  an  ATOM'S 
application  to  those  principals  who 
exercise  direct  control  over  the  ATOM'S 
business  affairs.  In  addition,  the 
Commission  proposed  deletion  of  the 
mandatory  six-hour  training  coiu^e  for 
ATOMs'  sales  agents. 

NIBA,  the  academic  commenter  and 
the  registrants  opposed  the  proposed 
amendments,  partitnilarly  deletion  of 
the  mandator^'  six-hour  training 
required  of  APs.  NGFA.  the 
agribusinesses,  a  trade  association,  and 
the  CBT  supported  the  proposed 
changes,  although  several  opined  that 
the  proposed  changes  did  not  go  far 
enough.  The  three  agribusinesses 
particularly  commended  the 
Commission  for  proposing  to  delete  the 
mandator>'  AP  training  requirement. 

The  Commission  is  adopting  the 
proposed  amendments  to  the 
registration  procedures  as  final  rules.  In 
doing  so.  it  has  modified  the  definition 
of  an  AP,  as  provided  in  Commission 
Rule  3.13(al(2)(ii),  to  include  those  who 
"supervise  directly, "  an  ATOMs" 
a.ssociated  persons.  The  Commission 
also  is  modifying  Rule  3.13(b)  to  state 
that  those  who  "supervise  directly"  an 
/.     ATOMs'  associated  persons,  must 
register  as  an  AP.  These  modifications 
clarify  that  only  immediate  supervisors 
of  assixriated  persons  must  register  as 
APs  (in  addition  to  principals  of  the 
firm  who  control  or  direct  the  ATOM'S 
activities)  and  must  certifj'  that  they  are 
not  disqualified  fiom  registration  under 
the  Act.  These  modifications  clarify  that 
second  or  third  tier  supervisors  are  not 
covered  by  the  registration  and 
certification  requirements. 

In  addition  to  the  proposed 
amendments,  the  Commission  requested 
comment  on  the  relative  burden  and 
benefits  of  the  current  requirement  that 
ATOMs  notify  the  NFA  when  an 
associated  person  leaves  its  employ  or 
when  a  new  associated  person  begins. 
Generally,  commenters  did  not  respond 
to  the  request  for  comment.  However,  as 
some  have  observed,  ATOMs. 
particularly  those  with  a  decentralized 
sales  force,  potentially  will  benefit  fi^Dm 
the  requirement,  which  offers  customers 
a  means  to  determine  whether  an 
individual  is  didy  authorized  to  offer 
and  sell  trade  options  on  an  ATOM'S 
behalf.  Accordingly,  the  Commission  is 
retaining  the  requirement." 


2.  Conmiission  Processing  of 
Applications 

Seven  commenters  addressed 
specifically  the  Commission's  request 
for  comments  on  the  pos.^ib]e  benefits  to 
ATOMs.  their  APs  or  potential 
customers  from  the  Commission's  direct 
processing  of  registration  applications, 
and  the  relative  costs  of  such  a  proposal. 
Four  commenters  opined  that  it  would 
be  more  efficient  for  NFA  to  perform 
this  administrative  task  on  the 
Commission's  behalf  as  the  interim  final 
nUes  currently  provide.'  Two 
commenters-disagreed,  raising  concerns 
regarding  the  degree  of  regulatory 
oversight  NFA  will  have  in  performing 
this  function. 

The  Commission  remains  convinced 
that  NFA  should  perform  these 
fimctions  on  the  Commission's  behalf. 
In  reaching  this  conclusion,  the 
Commission  found  that  the  possible 
benefits  to  ATOMs  and  their  APs  or 
potential  customers  from  the 
Commission's  direct  proce.ssing  of 
registration  applications  did  not 
outweigh  the  relative  costs  of  such  a 
proposal.'"  Accordingly,  the 
Commission  finds  it  appropriate  that 
NFA.  which  has  the  capacity  to  pr(x:ess 
registration  applications  with  only 
minor  changes  to  its  existing  systems, 
will  perform  these  functions." 

Finally,  one  commenter  suggested 
that  the  Commission  permit  potential 


"  Under  prior  (Commission  Rule  3.13(c)121.  when 
an  AP  (»«»ed  to  be  associated  with  an  ATOM,  Ihe 


ATOM  was  required  to  notify  NFA  of  that 
dlsassociation  within  20  days  of  the  disassociatiun's 
occurrence.  The  Commission  has  revised  Rule 
3-  11(c)(2)  to  extend  this  ootiRralion  time  period  to 
4S  days  to  enable  smaller  businesses  to  perform  this 
notificatioii  as  part  of  their  routine  month-end 
accounting. 

"  L'nder  the  interim  final  rules,  the  Commission 
delegated  to  NFA  the  authority  to  directly  process 
applications  for  registration  as  an  ATOM' or  an  AP 
of  an  ATOM. 

'"As  the  Commission  explained  in  the  proposed 
rulemaking,  during  the  igaos.  it 

fCJompletely  transferred  (its  registration 
administrative  functionsj  to  NFA  •    •    *  ;ind  no 
longer  has  systems  in  place  to  process  jpogistnition 
applications  such  as  those  filed  by  ATOMs  of  their 
APs).  Accordingly,  the  Commission  would  have  to 
irtiuild  tbiK  capability  from  the  ground  up  before 
it  could  begin  reviewing  and  sppniviiig 
rtrgi-stralions  Dn(.e  again  Moreover,  rebuilding  such 
ddmtnistrstive  systems  would,  in  the  short-run, 
compete  for  technical  resoiirt*s  thai  are  being 
devoted  to  V2K  compliaoce, 
M  FR  47454. 

"  NGFA  expressed  that  the  Conunission  should 
clarif>  what  degree  of  "regulatory  authority"  NFA 
will  have  in  processing  spplicalions-  tn  this  regard. 
as  explained  by  the  Commission  in  its  propostKl 
nileraaking,  these  final  rules,  like  the  prior  Interim 
final  rules,  "strictly  limit  NFA's  role.  NFA  does  not 
lje(.omp  fl  self-regulatory  authority  for  ATOM* 
simply  bv  administratively  processing  Ihair 
regislralinn  applications  on  the  Commission's 
behalf  NFA  exercises  no  regulatory  authority  over 
Ihe  offer  or  sale  of  agricultural  trade  options  by 
ATOMs  as  a  consequence  of  that  administrative 
function,  nor  do  A'TOMs  or  their  APs  theieby 
become  members  of  NFA."  Id. 


registrants  to  begin  filing  for  registralion 
with  the  NFA  as  AlXJMs  and  their  APs 
in  reliance  upon  the  amended 
registration  conditions  in  advance  of  the 
effective  date  of  the  rules.  The 
Commission  will  take  no  adverse  action 
in  connection  with  an  ATOM  and  ifs 
APs  processing  or  submitting 
registration  materials  with  the  NFA  in 
reliance  on  these  amended  procedures 
in  advance  of  the  rule's  effective  date.' 2 
Because  currenUy  there  are  no 
registered  ATOMs.  to  the  extent  that  the 
amended  rules  increase  the  likelihood 
of  registration  and  competition  to  be  the 
first  registered,  an  initial  surge  may 
cause  administrative  delay.  This  no- 
action  position  is  in  the  public  interest 
because  it  will  enable  ATOMs  and  their 
APs  an  initial  period  during  which  to 
process  and  submit  their  registrations 
with  NFA  so  that  all  interested  ATOMS 
may  begin  offering  and  selling  trade 
options  under  the  amended  rules  as 
soon  as  the  rules  become  effective,  in 
time  for  the  coming  crop  vear.  This  will 
provide  producers  with  greater 
availability  of  instruments  and  choice  in 
vendors  in  time  to  meet  their  hedging 
needs  for  the  coming  crop  year. 

B.  Cash  Settlement 

In  proposing  to  permit  cash 
settlement  and  offset  or  cancellation  of 
agricultural  trade  options,  the 
Commission  noted  its  widespread 
support  "among  all  sectors  of 
agriculture."  Id  at  47455.  In  addition, 
the  Commission  proposed  to  require 
ATOMs  to  provide  customers  with  an 
account  statement  following  the 
termination,  cancellation,  cash 
settlement  or  amendment  of  an  option's 
expiration  date  (rolling  the  contract).  In 
making  this  proposal,  the  Commituion 
explained  that: 

ICIustomers  could  have  Hxpet.1ed  to  have 
thoir  accounts  .settled  upon  physical  dotivcrv. 
and  this  roquiremenl  will  ensurw  that 
(.'uslomers  who  cash  settle  thoir  iMntrarls  an* 
pmvtded  with  similar  inforTnation.  Monniver. 
by  receiving  an  arxounting  and  knowing  with 
certainty  Ihe  outcomp  of  their  closed 
position,  ruslomers  should  better  be  able  to 
asi:8rtain  the  polenlial  outcome  nrenlerijig 
into  a  subsequent  Uansaclion. 
Id. '3 

The  majority  of  commenters  strongly 
approved  of  the  proposed  change, 


>'  Although  ATOMs  and  their  APs  may  have  their 
registration  applications  processed  io  retiance  upon 
the  amended  mies.  unless  thev  are  regisli^red  in 
Lompliancp  with  the  current  rules,  thev  msv  not 
olTer  or  sell  these  Instruments  until  the  rule 
amendmenis  are  effective, 

'^The  Commission  also  noted  that  "|iln  eddition. 
the  Disclosure  Staternent  continues  to  advise 
potential  purchasers  that  trade  options  are  required 
to  have  a  business  purpose  and  am  not  lo  be  usikI 
for  sper.'ulaliun."  Id. 
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noting  that  it  is  "critical"  to  increasing 
the  "effectiveness  and  flexibility  of 
these  products  for  both  buyers  and 
sellers."  ^*  A  minority  of  commenters 
opposed  the  proposal,  however,  voicing 
concern  that  if  cash  settlement  is 
permitted,  agricultural  trade  options 
"could  easily  develop  into  an  off- 
exchange  traded  speculative 
marketplace." 

The  Commission  is  adopting  the  rule 
as  proposed,  including  the  requirement 
that  ATOMS  provide  customers  with  an 
account  statement  following  the 
termination,  cancellation,  cash 
settlement  or  amendment  of  an  option's 
expiration  date  (rolling  the  contract). 
The  Cx>mmission  is  also  clarifying  that 
commercial  enterprises  eligible  to  be 
ATOMs  include  thoiie  selling  inputs 
used  in  producing  the  commodity  as 
well  as  banks  that  routinely  finance 
businesses  involved  in  the  production, 
processing  or  handling  of  the 
commodity.  64  FR  47455." 

C.  Risk  Disclosure,  Customer  Account 
Information  and  Reports  to  the 
Commission 

1 .  Risk  Disclosure 

The  interim  final  rules  required  that 
customers  be  provided  with  both  a 
general,  summary  disclosure  statement 
upon  opening  an  account  and 
transaction-specific  disclosures  before 
entering  into  a  specific  transaction."' 
However,  as  noted  by  the  Commission 
in  the  notice  of  proposed  rulemaking, 
representatives  of  both  potential  trade 
option  vendors  and  customers  agreed 
that  many  of  the  transaction-specific 
disclosures  could  be  made  in  the 
summary  disclosiire  statement  and 
others  readily  ascertainable  from  the 
face  of  the  option  contract  itself,  thus 
permitting  the  elimination  of  the 
transaction-specific  disclosure 
requirement.  Id.  Accordingly,  the 
Commission  proposed  to  streamline  risk 
disclosure  by  revising  the  summary 


>*  See  tbf>  CBTs  letter  of  S«pteniber  30.  19tt9  to 
the  Commission. 

>*  .\n  FCM  fiubmitted  a  comment  letter  to  the 
Commisition  requesting  darification  on  whether 
FCMs  can  register  to  become  ATOMs.  The 
Commission  believes  that  an  FCM  may  satisfy  the 
requirements  of  Rule  32  13(3)  and  be  allowed  to 
become  an  ATOM.  However,  there  are  issues 
uni(]ue  to  FCMs.  including  possible  procedures  to 
address  potential  conflict  of  interest  by  a  Bduciary's 
becoming  the  principal  of  an  off-exchange 
transaction  and  tho  effect  Qf  lilat  position  on  the 
FCM's  required  net  capital.  The  Commission  will 
consider  these  issues  in  a  separate  Federal  KngMnr 
release. 

>*The  transaction-specific  disclosure  included 
inlbnnation  relating  to  the  specific  terms  of  a 
pnticalAT  transaction-  The  ATOM  was  reqtiired  to 
riinrlnw  the  customer's  worst  possible  financial 
outcome  when  the  option  premium  was  not 
collected  up  front  or  when  an  option  contract  was 
amended. 


disclosure  to  include  some  of  thff- 
material  that  formerly  was  included  in 
the  transaction-specific  disclosure.  Id. 

Although  two  commenters  supported 
retention  of  the  current  risk  disclosure 
rules,  a  niimber  of  commenters 
described  the  proposed  amendments  as 
"positive."  "  The  Commission  is 
adopting  the  rules  as  proposed. 

2.  Customer  Account  Information 

In  addition  to  proposing  revisions  to 
streamline  the  risk  disclosure 
requirements,  the  Commission  proposed 
to  amend  the  requirements  relating  to 
reporting  of  atxount  information  to 
customers."  As  explained  in  the 
proposed  rulemaking: 

A  number  of  sources,  including  several 
slale-Ieve!  representatives  of  producers  and 
commodity  first  banders,  suggested  tJiat  the 
requirements  tiiat  ATOMs  provide  customers 
with  account-related  information  potentially 
created  too  great  a  paperwork  burden  for 
smaller  Firms.  •   "   '  Similarly,  some  have 
observed  that  oral  contracting  is  still  the 
prevailing  means  of  transacting  business  in 
certain  affricultural  cash  markets,  and  they 
suggest  that  the  interim  rules,  which  require 
agricultural  trade  option  contracts  to  be 
written,  should  be  amended  to  reflect  thai 
reality.  In  this  regard,  slate  law  has 
recognized  this  practice  by  recognizing  the 
valiiLty  of  such  oral  contracts  when  they 
have  been  confirmed  in  writing. 

64  FR  47455-47456. 

One  commenter  opined  that  "verbal 
confirmation  is  not  an  acceptable 
business  practice."  The  Commission 
agrees  that  best  business  practice  is  for 
all  such  communications  to  be  in 
writing,  including  the  option  contract 
itself  at  the  time  the  contract  is  made. 
However,  there  was  consensus  among 
representatives  of  potential  vendors  and 
purchasers  that  the  Commission's  rules 
should  be  amended  to  correspond  more 
closely  to  current  practice  permitted 
under  state  law.  Accordingly,  the 
Commission  is  adopting  the  rule 
amendments  as  proposed,  permitting 
ATOMs  to  enter  into  a  contract  orally, 
with  subsequent  written  confirmation."' 
The  written  confirmation,  which  must 


I'C^argill.  in  its  comment  characterized  them  as 
"reasonable"  and  "necessary."  See  the  letter  of 
September  30. 1999  from  CargtU  Crain  Division  to 
the  C^ommtssion. 

'•  Specifically,  under  prior  Rule  32.13(bl.  ATOMs 
were  required  to  provide  customers  with  written 
confirmation  of  contracts  within  24  hours  of 
Qxaculions  and  within  48  hours  of  a  customer 
request,  a  written  response  regarding  the  customer's 
account  or  position.  In  addition.  ATOMs  were 
required  to  notify  customers  in  writing  of  an 
option's  expiration  within  the  coming  calendar 
month. 

'"The  Commission  noIi»s  that  a  customer  retains 
the  right  to  have  a  written  agricultural  trade  option 
contract  and  that,  unless  the  cu-stomer  chooses  to 
contract  orally,  lije  ATOM  must  provide  the 
agricultural  trade  option  contract  to  the  customer  in 
writing- 


be  signed  by  the  ATOM,  must  Include 
all  material  terms  of  the  option  contract. 
The  rules  further  permit  use  of  oral 
communic:ations  and  notice  to 
customers  with  respect  to  accoimt 
information. 

3.  Reports  to  the  Commission 

The  interim  rules  required  ATOMs  to 
file  reports  on  voltmie  and  open  interest 
four  times  a  year  with  the  NFA.  In 
response  to  this  requirement,  the 
Commission  observed  that  there  was 
"widespread  support  among  agricultural 
groups  for  reducing  ATOMs  required 
reports. "  64  FR  47456.  In  light  of  this, 
the  Commission  proposed  to  reduce 
periodic  reporting  to  one  aimual  report, 
filed  by  the  ATOM  with  the 
Commission  within  90  days  of  the  end 
of  its  fiscal  year. 

Conunenters  addressing  this  specific 
proposed  change  offered  a  variety  of 
views.  One  commenter,  an  agribusiness, 
disfavored  having  this  reporting 
requirement,  indicating  that  while  the 
Commission  was  proceeding  in  the  right 
direction  by  reducing  the  number  of 
required  reports,  ultimately,  it  should 
delete  the  requirement  all  together. 
However,  other  commenters,  including 
two  agribusinesses  and  NGFA,  voiced 
their  support  for  this  proposed 
amendment.  In  particular,  one 
agribusiness  stated  that  "the  switch  to 
aimual  reporting  will  greatly  reduce  the 
paperwork  required  to  participate  in  the 
program." 

Taking  these  comments  into 
consideration,  the  Commission  believes 
it  appropriate  to  reduce  the  periodic 
reporting  requirement  that  ATOMs  file 
reports  on  voltmie  and  open  interest 
four  times  a  year  with  the  NFA.  to  one 
annual  report,  filed  by  the  ATOM  vidth 
the  Commission  withLn  90  days  of  the 
end  of  its  fiscal  year,  as  proposed.  Also 
as  proposed,  the  Commission  is 
retaining  authority  to  obtain  information 
as  needed  for  regulator>'  purposes 
through  inspections  of  the  books  and 
records  of  a  particular  firm  and  to 
conduct  a  market-wide  siuvey,  by 
special  call,  in  order  to  evaluate  the 
success  of  the  rules.  The  information 
that  would  be  required  in  a  special  call 
is  specified  in  the  rules. 

The  Commission  is  also  revising,  as 
proposed,  the  requirement  that,  except 
for  fimds  used  to  purchase  exchange- 
traded  contracts  as  cover,  ATOMs  keep 
in  segregation  100%  of  customer  funds 
paid  up  front.  In  its  rules  governing  the 
offer  or  sale  of  dealer  options,  another 
type  of  over-the-counter  option,  the 
Commission  required  the  option  grantor 
to  bold  not  less  than  90%  of  fimds  paid 
by  a  customer  in  segregation  (17  CFR 


32.6(a)).  The  Commission  is  applying 
that  90%  requirement  to  agricultural 
trade  options,  as  well.  This  will  provide 
ATOMs  with  greater  flexibility  in 
structuring  their  businesses. 

D.  Required  Contract  Terms  and 
Limitations  on  Certain  Strategies 

Commission  final  interim  Rule 
32.13(a)(6)(i)-(vii)  retjuired  that 
agricultural  trade  option  contracts 
specify  a  nimiber  of  contract  terms.-" 
The  Commission  proposed  to  delete 
these  design  requirements  on  the 
grounds  that  the  terms  would  be 
expected  to  be  foimd  in  any  fully- 
specified  physical  delivery  option 
contract.  Instead,  the  Commission 
proposed  to  intrude  a  statement  in  the 
Disclosure  Document  that  option 
customers  should  be  sure  that  the 
contract  includes,  and  that  the  customer 
understands  the  operation  of,  all  of  the 
above  contract  provisions.  The 
Commission  believes  that  the  proposal 
provides  adequate  customer  protection 
while  permitting  ATOMS  greater 
flexibility  in  specifying  option  contracts 
and  is  therefore  adopting  the  change  as 
final. 

The  Conunission  did  not  propose  to 
change  the  existing  requirement  that  a 
producer  may  write  a  call  only  to  the 
extent  that  it  is  paired  with  a  piu'cbased 
or  long  put  option  in  a  window  or  fence 
strategy. 2'  The  Commission  explained 
that,  although  some  observers  have 
suggested  that  producers,  if  they  desire, 
should  be  able  to  grant  or  write  call 
options  if  the  position  is  covered  by 
expected  production,  many  producer 
representatives  opposed  changing  the 
current  requirement.  As  the 
Commission  noted,  this  strategy: 

[Ijs  not  riskless.  For  example,  if  the 
producer  suffers  a  production  shortfall  or 
toss,  the  producer's  liability  could  he 
significant.  For  this  reason,  many  of  the 
producer  representatives  opposed  changing 
the  interim  rules  in  this  respect. 

Id. 

Two  commenters  in  addition  to  the 
nine  producer  organizations  supported 
continuation  of  the  prohibition  against 
producers  writing  covered  calls  Others 
disagreed,  suggesting  that  the 


•°  These  temu  included  the  procedtire  for 
exercise,  the  expiraUon  date  and  latest  time  on  that 
dale  for  exercise;  the  strike  price:  the  total  quantity 
of  the  commodity  underlying  the  option:  the  quality 
or  grade  of  commodity  to  be  delivered  if  the  option 
is  exercised  and  any  adjustments  to  price  for 
deviations  from  stated  quality  or  grade,  or  the  range 
of.  and  a  statement  of  the  method  for  calculating 
such  adiustmanis:  the  delivery  location:  the 
elements  comprising  the  purchase  price  to  be 
ciuigBd.  including  the  premium,  mark.ups  on  the 
pnmlum.  costs,  fees  and  other  charges:  and 
adtlltional  costs,  if  any.  which  may  be  incurred  if 
the  conunodlty  option  is  exertnsed. 

^'Seee4FR474S6. 


prohibition  against  producers  writing 
covered  call  options  should  be  lifted  to 
allow  the  greatest  flexibility  possible  in 
formulating  risk  management  strategies. 
As  explained  by  one  trade  association, 
"|w]e  believe  the  prohibition  is  an 
unnecessary  restriction  and  could 
reduce  the  profit  potential  for  an 
agricultural  business  and  limit  the 
potential  for  managing  commodity  price 
risk."22 

After  careful  consideration  of  the 
comments  on  this  proposal,  the 
Commission  remains  conWnced  that  the 
(nirrent  prohibition  permitting  call 
writing  by  producers  only  to  the  extent 
that  the  written  call  is  paired  with  a 
purchased  or  long  put  option  in  a 
window  or  fence  strategy  shotild  not  be 
revised  at  this  time  As  the  Commission 
stated  in  the  proposed  rulemaking, 
however,  "(iln  taking  this  position,  the 
Commission  is  not  ruling  out  its 
reconsideration  after  producers  have 
had  an  opportimity  to  gain  experience 
generally  with  the  offer  and  sale  of  trade 
options."  64  FR  474S8. 

£.  Exemption  Level  for  Sophisticated 
Entities 

The  interim  rules  exempted 
transactions  in  which  each  party  to  the 
option  contract  had  a  net  worth  of  not 
less  than  SIO  million  from  compliance 
with  all  of  the  specific  conditions  for 
trading  agricultural  trade  options.  The 
Commission  determined  that  the 
exemption  should  apply  only  to  those 
entities  with  a  very  high  net  worth  and 
that  a  greater  level  of  regulatory 
protection  was  appropriate  for 
transactions  involnng  less  well- 
financed  entitiBs.  In  implementing  the 
exemption  for  sophisticated  entities,  the 
Commission  observed  that  there  was  no 
consensus  among  commenters  regarding 
what  the  exemption  level  should  be,  or 
whether  there  should  be  an  exemption 
at  all. 

Several  commenters  remarked  on  the 
ciurent  exemption  level.  Overall,  there 
continues  to  be  a  lack  of  consensus 
regarding  lowering  the  exemption  level. 
Although  some  commenters  advocated 
lowering  the  dollar  amount  of  the 
exemption  level,  others,  including  the 
producer  organizations  opposed  any 
exemption  from  the  amended 
requirements  or  advocated  maintaining 
th«  exemption  at  the  current  level.  In 
light  of  the  wide  diversity  of  opinion, 
the  untested  nature  of  the  rules,  and  the 
ver)'  broad  changes  already  being  maile. 
the  Commission  continues  to  believe 
thai  the  current  exemption  level  should 
not  be  reduced  at  this  time. 


i^  See  the  letter  of  September  30. 1 999  from  the 
Naticuul  Grain  Trade  Council  to  the  CTTC 


m.  Other  Matters 

A.  Paperwork  Reduction  Act  (PRA) 

Rules  3.13(e).  32.6,  32.13(a).  32.13(d). 
32.13(e).  32.13(f)(1),  32.13(F)(2)-(5)  and 
32.13(c)  contain  information  collection 
requirements.  \s  required  by  the  PRA  of 
1995  (Pub  L-  104-13  (May  13.  1996)). 
the  Commission  submitted  a  copy  of  the 
proposed  rules  and  the  associated 
paperwork  burden  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  (44  U.SC  3504(h))  and 
requested  comments  on  the  paperwork 
burden  from  the  public  The 
Commission  did  not  receive  comments 
addressing  this  specific  associated 
paperwork  burden.  The  Commission  did 
receive  and  address,  however, 
comments  concerning  the  information 
that  would  be  collected  under  the 
proposed  rules. 

OMB  previously  approved  the 
collection  of  information  related  to 
these  rules  as  information  collection 
3038-0048.  Off-Exchsnge  Agricultural 
Options.  The  final  rules  adopted  by  the 
Commission,  which  have  been 
submitted  to  OMB  for  approval,  have 
the  following  paperwork  burden: 
Number  of  respondents:  3.605. 
Estimated  average  hours  per  response: 
5.59. 

Frequency  of  response:  On  occasion 
and  aimualiy. 
Number  of  responses  per  year:  4.115. 
Annua]  reporting  burden:  23,(X)3. 
This  represents  a  reduction  of  9.045 
burden  hours  as  a  result  of  the  rule 
changes  adopted.  Persons  wishing  to 
conunent  on  the  paperwork  burden 
contained  in  the  final  rules  may  contact 
the  Desk  Officer.  CFTC,  Office  of 
Management  and  Budget.  Room  10202. 
NEOB,  Washington,  DC  20503.  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  the  CFTC  Clearance 
Officer,  1155  21st  Street,  NW. 
Washington,  DC  20581,  (202)  41B-5160. 

B.  Regulatory  Flexibility  Act  (RFA) 

The  RFA.  5  U.S.C.  601  et  seq.. 
requires  that  agencies  consider  the 
impact  of  their  rules  on  small 
businesses.  The  Commission  has  not 
previously  determined  whether  all  or 
some  agricultiu^  trade  option 
merchants  should  be  considered  "small 
entities"  for  purposes  of  the  RFA  and. 
if  so,  to  analyze  the  economic  impairt  on 
such  entities.  However,  the  Conunission 
is  requiring  one  of  the  conditions  for 
registration  as  an  agricultural  trade 
option  merchant  to  be  maintenance  of  a 
minimiun  level  of  net  worth.  The 
Commission  previously  fotmd  that  other 
entities  which  were  required  to 
maintain  minimum  levels  of  net  capital 
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were  not  small  entities  for  purposes  of 
the  RFA.  See.  47  FR  18618. 18619  (April 
30. 1982).  The  Commission  has  also 
found,  however,  that  one  category  of 
Commission  registrant — introducing 
brokers  (IBs) — which  is  required  to 
maintain  a  minimum  level  of  net 
capital,  may  include  small  entities  for 
purposes  of  the  RFA.  Nevertheless,  in 
addition  to  the  SSO.OOO  minimum  net 
worth  required  for  registration  as  an 
agricultural  trade  option  merchant,  such 
registrants  must  be  in  business  in  the 
underlying  cash  commodity.  This  will 
require  that  they  have  additional 
resources  invested  in  order  to  qualify  as 
an  agricultural  trade  option  merchant, 
in  contrast  to  an  IB  whose  additional 
investment  beyond  the  minimum  net 
capital  may  be  relatively  small.  For  this 
reason,  the  Commission  believes  that 
agricultural  trade  option  merchants  are 
more  appropriately  treated  as  not  being 
small  entities  under  the  RFA.  The 
Chairman,  on  behalf  of  the  Commission, 
hereby  certifies,  pursuant  to  5  U.S.C. 
60S(b).  that  the  action  taken  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

1 7  CFR  Part  3 

Administrative  practice  and 
procedure.  Brokers,  Commodity  futures. 

17  CFR  Part  32 

Commodity  futures.  Commodity 
options.  Prohibited  transactions.  Trade 
options. 

in  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act.  and  in  particular  sections 
2(a)(1)(A).  4c.  and  8a,  7  U.S.C.  2,  6c,  and 
12A,  as  amended,  the  Commission 
hereby  amends  parts  3  and  32  of  chapter 
I  of  title  1 7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  3— REaSTRATlON 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authoriljt:  7  U.S.C  la.  2.  4.  4a.  6.  6b,  6c, 
Be.  6f,  6g,  6h,  6i,  ek.  6m.  6n.  60,  Bp,  8,  9,  9a, 
12.  12a.  13b.  13c,  16a,  18. 19.  21.  23;  5  U.S.C. 
552.  552b. 

2.  Section  3.13  is  reviled  to  read  as 
follows: 

$3.13    Raglstration  of  agricultural  trade 
option  merchants  and  their  astociatefl 
persons. 

(a)  Definitions.  (1)  Agricultural  trade 
option  merchant.  "Agricultural  trade 
option  merchant"  means  any  person 
that  is  in  the  business  of  soliciting, 
oSiering  to  enter  into,  entering  into, 
confirming  the  execution  of,  or 


maintaining  a  position  in,  transactions 
or  agreements  in  interstate  commerce 
which  are  not  conducted  or  executed  on 
or  subject  to  the  rules  of  a  contract 
market,  and  which  are  or  are  held  out 
to  be  of  the  character  of,  or  are 
commonly  known  to  the  trade  as,  an 
"option."  "privilege,"  "indemnity." 
"bid."  "offer."  "put,"  "call."  "advance 
guarantee,"  or  "decline  guarantee," 
involving  wheat,  cotton,  rice,  com,  oats, 
barley,  rye,  flaxseed,  grain  sorghums, 
mill  feeds,  butter,  eggs,  solanimi 
tuberosum  (Irish  potatoes),  wool,  wool 
tops,  fiats  and  oils  (including  lard, 
tallow,  cottonseed  oil,  peanut  oil, 
soybean  oil  and  all  other  fats  and  oils), 
cottonseed  meal,  cottonseed,  peanuts, 
soybeans,  soybean  meal,  livestock, 
livestock  products,  and  frozen 
concentrated  orange  juice.  Provided, 
however,  that  any  person  entering  into 
such  transactions  solely  for  the  purpose 
of  managing  the  risk  arising  from  the 
conduct  of  his  or  her  own  commercial 
enterprise  is  not  considered  to  be  in  the 
business  described  in  this  paragraph. 

(2)  Associated  person  of  an 
agricultural  trade  option  merchant. 
"Associated  person  of  an  agricultural 
trade  option  merchant"  means  a  partner, 
employee,  or  agent  (or  any  person 
occupying  a  similar  status  or  performing 
similar  fimctions)  that: 

(i)  Solicits  or  accepts  customers' 
orders  (other  than  in  a  clerical  capacity) 
or 

(ii)  Supervises  directly  any  person  or 
persons  so  engaged. 

(b)  Registration  required.  It  shall  be 
unlawful  for  any  person  in  the  business 
of  soliciting,  offering  or  selling  the 
instruments  listed  in  §  32.2  of  this 
chapter  to  solicit,  to  offer  to  enter  into, 
or  to  enter  into,  to  confirm  the  execution 
of,  or  to  maintain  transactions  in  such 
instruments  or  to  supervise  directly 
persons  so  engaged  except  if  registered 
as  an  agricultural  trade  option  merchant 
or  as  an  associated  person  of  such  a 
registered  agricultural  trade  option 
merchant  under  this  section. 

(c)  Duration  of  registration.  (1)  A 
person  registered  in  accordance  with  the 
provisions  of  this  section  shall  continue 
to  be  registered  until  the  revocation  or 
withdrawal  of  registration. 

(2)  Agricultural  trade  option 
merchants  must  notify  the  National 
Futures  Association  within  forty  five 
days  when  an  associated  person  has 
ceased  to  be  so  associated. 

(3)  An  associated  person  who  ceases 
to  be  associated  with  a  registered 
agricultural  trade  option  merchant  is 
prohibited  from  engaging  in  activities 
requiring  registration  under  §  32.13  of 
this  chapter  or  representing  himself  or 
herself  to  be  a  registrant  until: 


(i)  A  registered  agricultural  trade 
option  merchant  notifies  the  National 
Futures  Association  of  the  person's 
association:  and 

(ii)  The  associated  person  certifies  to 
the  National  Futures  Association  that  he 
or  she  is  not  disqualified  from 
registration  for  tlie  reasons  listed  in 
section  8a  (2)  and  (3)  of  the  Act; 
provided,  however,  no  such  certification 
is  required  when  the  associated  person 
becomes  associated  with  the  new 
agricultural  trade  option  merchant 
within  ninety  days  hom  when  the 
associated  person  ceased  the  previous 
association. 

(d)  Conditions  for  registration.  (1) 
Applicants  for  registration  as  an 
agricultural  trade  option  merchant  must 
meet  the  following  conditions: 

(i)  The  agricultural  trade  option 
merchant  must  have  and  maintain  at  all 
times  net  worth  of  at  least  $50,000 
computed  in  accordance  with  generally 
accepted  accounting  principles; 

(ii)  The  agricultural  trade  option 
merchant  must  identify  each  of  the 
natural  persons  who  controls  or  directs 
the  offer  or  sale  of  trade  options  or 
associated  ti-ading  activity  by  the 
agricultural  trade  option  merchant  and 
any  associated  person  of  the  agricultiual 
trade  option  merchant  and  each  such 
natiu'al  person  must  certify  that  he  or 
she  is  not  disqualified  fi'om  registration 
for  the  reasons  listed  in  sections  8a(2) 
and  (3)  of  the  Act;  and 

(iii)  The  agricultural  trade  option 
merchant  must  provide  access  to  any 
representative  of  the  Commission  or  the 
United  States  Department  of  Justice  for 
the  purpose  of  inspecting  books  and 
records. 

(2)  Applicants  for  registration  as  an 
associated  person  of  an  must  meet  the 
following  conditions.  Such  persons 
must: 

(i)  Identify  the  agricultural  trade 
option  merchant  with  whom  the  person 
is  associated  or  to  be  associated  within 
thirty  days  of  the  person's  registration: 
and 

(ii)  Certify  that  he  or  she  is  not 
disqualified  from  registration  for  the 
reasons  listed  in  sections  Sa(2)  and  (3) 
of  the  Act. 

(e)  Applications  for  registration.  (1) 
The  agricultural  trade  option  merchant, 
including  its  principals,  and  associated 
persons  of  an  agricultural  trade  option 
merchant  must  apply  for  registration  on  . 
the  appropriate  forms  specified  by  the 
National  Futures  Association  and 
approved  by  the  Commission,  in 
accordance  with  the  instructions 
thereto,  including  the  separate 
certifications  from  each  natural  person 
that  he  or  she  is  not  disqualified  for  any 
of  the  reasons  listed  in  sections  8a(2) 
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and  (3)  of  the  Act  and  such  other 
idenUf\ing  background  information  as 
may  be  specified. 

(2)  The  agricultural  trade  option 
merchant's  application  must  also 
include  its  most  recent  annual  financial 
statements  certified  by  an  independent 
certified  public  accountant  in 
accordance  with  generally  accepted 
auditing  standards  prepared  within  the 
prior  12  months. 

(3)  These  applications  must  be 
supplemented  to  include  any  changes  in 
the  information  required  to  be  provided 
thereon  on  a  form  specified  hv  the 
National  Futures  Association  and 
approved  by  the  Commission. 

(f)  Withdrawal  of  application  for 
registration:  denial,  suspension  and 
revocation  of  registration.  The 
provisions  of  §§  3.51.  3.55.  3.56  and 
3.60  shall  apply  to  applicants  for 
registration  and  registrants  as 
agricultural  trade  options  merchants 
and  their  associated  persons  under  this 
part  3  as  though  they  were  an  applicant 
or  registrant  in  anv  capacity  under  the 
Act. 

(g)  Withdrawal  from  registration.  An 
agricultural  trade  option  merchant  that 
has  ceased  or  has  not  commenced 
engaging  in  activities  requiring 
registration  may  withdraw  from 
registration  30  days  after  notifying  the 
National  Futures  Association  on  the 
specified  form  of  its  intent  to  do  so, 
unless  otherwise  notified  by  the 
Commission.  Such  a  withdrawal 
notification  must  include  information 
identifying  the  location  of.  and  the 
custodian  authorized  to  release,  the 
agricultural  trade  option  merchant's 
records,  a  statement  of  the  disposition  of 
customer  positions,  cash  balances, 
securities  or  other  property  and  a 
statement  that  no  obligations  to 
customers  arising  from  agricultural 
trade  options  remain  outstanding. 

(h)  Dual  registration  of  associated 
persons.  An  associated  person  of  an 
agricultural  trade  option  merchant  may 
be  associated  with  other  registrants 
subject  to  the  provision  of  §  .•J.]2(f). 

3.  Section  3.14  is  removed  and 
reserved. 

PART  32— REGULATION  OF 
COMMOOITY  OP'nON  TRANSACTIONS 

4.  The  authority'  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2.  Be  and  12a. 

5.  Section  32.2  is  republished  for  the 
convenience  of  the  reader: 

S32.2    Prohibited  transactions. 

Notwithstanding  the  provisions  of 
§  32.11.  no  person  may  offer  to  enter 
into,  confirm  the  execution  of,  or 


maintain  a  position  in,  any  transaction 
in  interstate  commerce  involving  wheat, 
cotton,  rice,  com.  oats,  barley,  rye, 
flaxseed,  grain  sorghums,  mill  feeds, 
butter,  eggs,  solanum  tuberosum  (Irish 
potatoes),  wool,  wool  tops,  fats  and  oils 
(including  lard,  tallow,  cottonseed  oil, 
peanut  oil,  soybean  oil  and  all  other  fats 
and  oils),  cottonseed  meal,  cottonseed, 
peanuts,  soybeans,  soybean  meal, 
livestock,  livestock  products,  and  frozen 
concentrated  orange  juice  if  the 
transaction  is  or  is  held  out  to  be  of  the 
character  of,  or  is  commonly  known  to 
the  trade  as  an  "option,"  "privilege." 
"indemnity,"  "bid,"  "offer, "  "put." 
"call,  "  "advance  guarantee,"  or  "decline 
guarantee,"  except  as  provided  under 
S32.13  of  this  part. 

6.  Section  32.13  is  revised  to  read  as 
follows: 

$32.13    Exemption  from  prohibition  of 
commodity  option  transactions  for  trade 
options  on  certain  agricultural 
commodities. 

(a)  The  provisions  of  §32.11  shall  not 
apply  to  the  solicitation  or  acceptance  of 
orders  for.  or  the  acceptance  of  money, 
securities  or  property  in  connection 
with,  the  purchase  or  sale  of  any 
commodity  option  on  a  physical 
commoditi,'  listed  in  §  32.2  by  a  person 
who  is  a  producer,  processor,  or 
commercial  user  of,  or  a  merchant 
handing  or  selling  inputs  used  in  the 
production  of,  the  commodity  which  is 
the  subject  of  the  commodity  option 
transaction,  or  the  products  or 
byproducts  thereof,  or  a  bank  routinely 
engaged  in  the  financing  of  such 
businesses,  if  all  of  the  following 
conditions  are  met  at  the  time  of  the 
solicitation  or  acceptance: 

(1)  That  person  is  registered  with  the 
Commission  as  an  agricultural  trade 
option  merchant  and  that  person's 
associated  persons  and  their  supervisors 
are  registered  as  associated  persons  of 
an  agricultural  trade  option  merchant 
under  §3.13  of  this  chapter. 

(2)  The  option  offered  by  the 
agricultural  trade  option  merchant  is 
offered  to  a  producer,  processor,  or 
commercial  user  of,  or  a  merchant 
handling,  the  commodit>'  whicli  is  the 
subject  of  the  commodity  option 
transaction,  or  the  products  or 
byproducts  thereof,  and  such  producer, 
processor,  commercial  user,  or  merchant 
is  offered  or  enters  into  the  comniodiiy 
option  transaction  solely  for  purposes 
related  to  its  business  as  such- 

(3)  (Reserved) 

(4)  To  the  extent  that  the  customer 
makes  paj-ment  of  the  purchase  price  to 
the  agricultural  trade  option  merchant 
prior  to  option  expiration  or  exercise, 
that  amount: 


(i)  May  only  be  used  by  the 
agricultural  trade  option  merchant  to 
purchase  a  covering  position  on  a 
contract  market  designated  under 
section  6  of  the  Act  or  part  33  of  this 
chapter;  and 

(ii)  Any  amount  not  .so  used  shall  be 
treated  as  belonging  to  the  customer 
until  option  expiration  or  exercise  as 
provided  under  and  in  accordance  with 
S32.6. 

(5)  Producers  may  not: 

(1)  Grant  or  sell  a  put  option;  or 
(ii)  Grant  or  sell  a  call  option,  except 
to  the  extent  that  such  a  call  option  is 
purchased  or  combined  with  a 
purchased  or  long  put  option  position, 
and  only  to  the  extent  that  the 
customer's  call  option  position  does  not 
exceed  the  customer's  put  option 
position  in  the  amount  lo  be  delivered 
Provided,  however,  that  the  options 
must  be  entered  into  simultaneously 
and  expire  simullaneously  or  at  any 
time  that  one  or  the  other  option  is 
exercised. 

(6)  All  option  contracts,  including  all 
terras  and  conditions,  offered  or  sold 
pursuant  to  this  section  shall  be  in 
writing,  a  signed  copy  of  which  shall  be 
pronded  to  the  customer,  or  if  the 
contract  is  verbal,  it  shall  be  confirmed 
in  a  writing  which  includes  all  terms 
and  conditions,  signed  by  the 
agricultural  trade  option  merchant,  and 
provided  to  the  customer  within  48 
hours. 

(7)  Prior  to  the  entn'  by  a  customer 
into  the  first  option  transaction  with  an 
agricultural  trade  option  merchant,  the 
agricultural  ti^de  option  merchant  shall 
furnish,  through  written  or  electronic 
media,  a  summary  disclosure  stalemeol 
to  the  option  customer.  The  summarv 
disclosure  statement  shall  include: 

(i)  The  following  statements  in 
boldface  t^TJe  on  the  first  page(5)  of  the 
summary'  disclosure  statement: 

Thi*  brief  <ilatemiint  does  Dot  disclose  ail 
ol  the  risk:,  and  other  fiignifuant  aspects  of 
U'ading  in  communily  lrad«  uptious.  You  art- 
encouraged  to  seek  out  as  much  tninrmation 
as  possible  from  wurcas  other  than  the 
person  .seliing  you  thi^  option  about  the  usu 
dtid  risks  of  option  contracts  before  entering 
into  this  contract.  The  issuer  of  your  option 
:ihould  be  willing  and  able  to  answer  clearly 
any  of  your  questions. 

Appropriateness  of  Option  Contracts 

Option  contracts  may  result  in  the  lolai 
loss  of  any  fund.s  you  pay  to  the  issuer  of 
your  option.  You  should  carefully  consider 
wtietlier  trading  in  such  instruments  is 
appropriate  for  you  in  light  of  your 
experience,  objectives.financial  resoun:e.s 
and  other  relevant  circumslances.  The  issuer 
of  your  option  contract  should  be  willing  and 
able  lo  explain  the  financial  outcome  of  your 
option  contract  under  different  market 
conditions.  Y'ou  should  also  be  atvare  that 
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this  option  is  not  issued  by.  guaranteed  by. 
or  traded  on  or  subject  to  the  rules  of  a 
hiluies  exchange.  You  may  be  able  to  obtain 
a  similar  contract  or  execute  a  similar  risk 
management  strategy  using  an  instrument 
traded  on  a  futures  exchange  which  offers 
greater  regulatory  and  financial  protections. 

Costs  and  Fen  Associated  With  an  Option 
Contract 

Before  entering  into  an  option  contract, 
you  should  understand  all  of  the  costs 
associated  with  it.  These  include  the  option 
premium,  commissions,  fees,  costs  associated 
with  delivery  if  the  option  requires 
settlement  by  delivery  upon  its  exercise  and 
any  other  charges  which  may  be  incurred.  All 
of  these  costs  and  fees  must  be  specified  in 
the  terms  of  your  option  contract. 

Know  and  Understand  the  Temu  of  the 
Option  Contract 

Before  entering  into  an  option  contract, 
you  should  know  and  understand  all  of  the 
option  contract's  terms.  All  of  the  option 
contract's  terms  should  be  included  in  the 
written  contract,  or  for  a  verbal  agreement,  in 
a  written  confirmation.  You  should  receive  a 
signed  copy  of  either  the  written  contract  or 
of  the  written  confirmation.  Your  option 
contract  should  include  contract  terms 
setting: 

|A)  The  total  quantity  of  commodity 
underlying  the  option  contract; 

(81  The  strike  pricsfs)  of  the  option 
contract: 

(C)  The  prtKedure  for  exercise  of  the 
option  contract,  including  when  you  can 
exercise  and  the  latest  time  and  dale  for 
exercise; 

(D)  Whether  the  option  can  be  offset  or 
canceled  prior  to  expiration: 

(E)  Whether  settlement  of  the  option  is  for 
cash  or  by  delivery  of  the  commodity: 

(F)  If  settlement  is  by  delivery,  the  delivery 
location  or  locations,  the  quality  or  grade  of 
commodity  to  be  delivered  and  how 
adjustments  to  price  for  deviations  from 
stated  quality  or  grade  are  determined; 

(Gl  If  settlement  is  by  cash,  the  method  for 
determining  the  cash-settlement  price:  and 
(H)  The  cost  and  method  of  payment. 

Btuinesa  Uae  of  Trade  Options 

In  order  to  comply  with  the  law,  you  must 
be  buying  this  option  for  busines.s-related 
purposes.  The  terms  and  structure  of  the 
contracts  must  therefore  relate  to  your 
activity  or  commitments  in  the  imderlying 
cash  market.  Any  amendments  allowed  to  the 
option  contract  or  its  cancellation  or  offset 
prior  to  its  expiration  date  must  reflect 
changes  in  your  activity.  In  your 
commitments  in  the  underlying  cash  market 
or  in  the  carrying  of  inventory.  Producers  are 
not  permitted  to  enter  into  short  call  options 
unless  the  producer  also  enters  into  a  long 
put  option  contract  for  the  same  amount  or 
more  of  the  commodity,  at  the  same  time  and 
with  the  .same  expiration  date.  Producers  are 
not  permitted  to  sell  put  options,  whether 
alone  or  in  combination  with  a  call  option. 

Dispute  Resolution 

If  a  dispute  should  arise  under  the  terms 
of  this  trade  option  contract,  you  have  the 
right  to  choose  to  use  the  reparations 


program  run  by  the  Commodity  Futures 
Trading  Ckimmission  or  any  other  dispute 
resolution  forum  provided  to  you  under  the 
terms  of  your  customer  agreement  or  by  law. 
For  more  information  on  the  Commission's 
Reparations  Program  contact:  Office  of 
Proceedings.  Commodity  Futures  Trading 
Cximmission.  Three  Lafayette  Centre.  1155 
21st  Street.  NW.  Washington.  DC  20581. 
(202) 418-5250 

Acknowledgment  of  Receipt 

The  Commodity  Futures  Trading 
Commission  requires  that  all  customers 
receive  and  acknowledge  receipt  of  this 
disclosure  statement.  "The  Commodity 
Futures  Trading  Commission  does  not  intend 
this  statement  as  a  recommendation  or 
endorsement  of  agricultural  trade  options. 
These  commodity  options  have  not  been 
approved  or  disapproved  by  the  Commodity 
Futures  Trading  Commission,  nor  has  the 
Commission  passed  upon  the  accuracy  or 
adequacy  of  this  disclosure  statement.  Any 
representation  to  the  contrary  is  a  violation 
of  the  Commodity  Exchange  Act  and  Federal 
regtilations. 

(ii)  The  following  acknowledgment 
section: 

1  hereby  acknowledge  that  I  have  received 
and  imderstood  this  summary  risk  disclosure 
statement. 


(Date) 

Signature  of  Customer 

(8)  An  agricultural  trade  option 
merchant  may  not  require  a  customer  to 
waive  the  right  to  seek  reparations 
under  section  14  of  the  Act  and  part  1 2 
of  this  chapter  by  an  agreement  or 
understanding  to  submit  a  claim  or 
grievance  to  a  specified  settlement 
procedure  prior  to  the  time  a  claim  or 
grievance  arises.  An  agricultural  trade 
option  merchant,  when  notifying  a 
customer  of  its  intent  to  submit  a  claim 
or  grievance  to  arbitration  under  a  pre- 
existing agreement,  mtist  advise  the 
customer  in  writing  that  the  customer 
within  forty-five  days  may  elect  to  seek 
reparations  under  Section  14  of  the  Act 
and  part  12  of  this  chapter. 

(b)  fleport  of  account  information. 
Agriculttual  trade  option  merchants 
must  provide  to  customers  with  open 
positions  the  following  information: 

(1)  Within  two  business  days  of  the 
offset,  cancellation  or  settlement  of  the 
option  for  cash,  or  of  the  amendment  of 
the  expiration  of  the  option,  a  statement 
of  profit  or  loss  on  the  transaction  and 
on  the  account: 

(2)  In  response  to  a  customer's 
request,  current  commodity  price 
quotes,  all  other  information  relevant  to 
the  customer's  position  or  accoimt,  and 
the  amoimt  of  any  funds  owed  by,  or  to. 
the  customer  within  one  business  day  if 
responding  orally  and  within  two 
business  days  if  responding  in  writing; 


(3)  Written,  verbal  or  electronic  notice 
of  the  expiration  date  of  each  option 
which  will  expire  within  the  subsequent 
calendar  month. 

(c)  Recordkeeping.  Agricidtural  trade 
option  menJiants  shall  keep  full, 
complete  and  systematic  books  and 
records  together  with  all  pertinent  data 
and  memoranda  of  or  relating  to 
agricultural  trade  option  transactions, 
covering  transactions,  and  all  written  or 
electronic  customer  solicitation 
materials.  Agricultural  trade  option 
merchants  shall  maintain  such  books 
and  records  as  specified  in  §  1.31  of  this 
chapter,  and  report  to  the  Commission 
as  provided  for  in  this  paragraph  (c)  and 
paragraph  (d)  of  this  section  and  as  the 
Commission  may  otherwise  require  by 
nde.  regulation,  or  order.  Such  books 
and  records  shall  be  open  at  all  times  to 
inspection  by  any  representative  of  the 
Commission  and  the  United  States 
Department  of  Justice. 

(d)  Reports.  Agricultural  trade  option 
merchants  must  file  annual  reports  with 
the  Commission  at  its  Washington,  DC, 
headquarters  within  ninety  days  after 
the  close  of  the  agricultural  trade  option 
merchant's  fiscal  year,  in  the  form  and 
manner  specified  by  the  Commission, 
which  shall  contain  the  following 
information: 

(1)  By  commodity  and  put,  call  or 
combined  option 

(i)  Total  nimiber  of  new  contracts 
entered  into  during  the  reporting  period; 

(ii)  Total  quantity  of  commodity 
underlying  new  contracts  entered  into 
dtiring  the  reporting  period; 

(iii)  Total  niunber  of  contracts 
outstanding  at  the  end  of  the  reporting 
perifxl; 

(iv)  Total  quantity  of  tmderlying 
commodity  outstanding  imder  option 
contracts  at  the  end  of  the  reporting 
period; 

(v)  Total  ntunber  of  options  exercised 
during  the  reporting  period:  and 

(vi)  Total  quantity  of  commodity 
tmderlying  the  options  exennsed  during 
the  reporting  period. 

(2)  'Total  number  of  customers  by 
commodity  with  open  option  contracts 
at  the  end  of  the  reporting  period. 

(e)  Special  calls.  Upon  special  call  by 
the  Commission  for  information  relating 
to  agricultural  trade  options  offered  or 
sold  on  the  dates  specified  in  the  call, 
each  agricultural  trade  option  merchant 
shall  furnish  to  the  Commission  within 
the  time  specified  the  following 
information  as  specified  in  the  call: 

(1)  All  positions  and  transactions  in 
agricultural  trade  options,  including 
information  on  the  identity  of 
agricultural  trade  option  customers  and 
on  the  value  of  premiums,  fees, 
commissions,  or  charges  other  than 
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option  premiums,  collected  on  such 
transactions. 

(2)  All  related  positions  and 
transactions  for  future  delivery  or 
options  on  contracts  for  fiiture  delivery 
or  on  physicals  on  all  contract  iharkets. 

(3)  All  related  positions  and 
transactions  in  cash  commodities,  their 
products,  and  by-products. 

If)  Internal  controls.  (1)  Each 
agricultural  trade  option  merchant 
registered  with  the  Commission  shall 
prepare,  maintain  and  preserve 
information  relating  to  its  written 
policies,  procedures,  or  systems 
concerning  the  agricultural  trade  option 
merchant's  internal  controls  with 
respect  to  market  risk,  credit  risk,  and 
other  risks  created  by  the  agricultural 
trade  option  merchant's  activities, 
including  systems  and  policies  for 
super\ising,  monitoring,  reporting  and 
reviewing  trading  activities  in 
agricidtural  trade  options:  policies  for 
hedging  or  managing  risk  created  by 
trading  activities  in  agricultural  trade 
options,  including  a  description  of  the 
types  of  reviews  conducted  to  monitor 
positions:  and  policies  relating  to 
restrictions  or  limitations  on  trading 
activities. 

(2)  The  financial  statements  of  the 
agricultural  trade  option  merchant  must 
on  an  aimual  basis  be  audited  by  a 
certified  public  accountant  in 
accordance  with  generally  accepted 
auditing  standards. 

(3)  The  agricultural  trade  option 
merchant  must  file  with  the 
Commission  a  copy  of  its  certified 
financial  statements  within  90  days  after 
the  close  of  the  agricultural  trade  option 
merchant's  fiscal  vear. 

(4)  The  agricultural  trade  option 
merchant  must  perform  a  reconciliation 
of  its  books  at  least  monthly. 

(5)  The  agricultiu^  trade  option 
merchant: 

(i)  Must  report  immediately  if  its  net 
worth  falls  below  the  level  prescribed  in 
§  3.13(d)(l)(i)  of  this  chapter,  and  must 
report  within  three  days  di.scovery  of  a 
material  inadequacy  in  its  financial 
statements  by  an  independent  public 
accountant  or  any  state  or  federal 
agency  performing  an  audit  of  its 
financial  statements,  such  report  to  be 
made  to  the  Commission  by  fecsimile, 
telegraphic  or  other  similar  electronic 
notice;  and 

(ii)  Within  five  business  days  after 
giving  such  notice,  the  agricultural  trade 
option  merchant  must  file  a  written 
report  with  the  Commission  stating 
what  steps  have  been  taken  or  are  being 
taken  to  correct  the  material 
inadequacy. 

(6)  If  the  agricultural  trade  option 
merchant's  net  worth  falls  below  the 


level  prescribed  in  S3.13(d)(l)(i)  of  this 
chapter,  it  must  immediately  cease 
offering  or  entering  into  new  option 
transactions  and  must  notify  customers 
having  premiums  which  the  agricultural 
trade  option  merchant  is  holding  under 
paragraph  (a)(4)  of  this  section  that  such 
customers  can  obtain  an  immediate 
reftmd  of  that  premium  amoimt,  thereby 
closing  the  option  position. 

(g)  Exemption. 

(1)  The  provisions  of  §§3.13.  32.2. 
32.11  of  this  chapter  and  this  section 
shall  not  apply  to  a  commodity  option 
offered  by  a  person  which  has  a 
reasonable  basis  to  believe  that: 

(i)  The  option  is  offered  to  a  producer, 
processor,  or  commercial  user  of  or  a 
merchant  handling,  the  conmiodity 
which  is  the  subject  of  the  commodity 
option  transaction,  or  the  products  or 
bj-products  thereof; 

(ii)  Such  producer,  processor, 
commercial  user  or  merchant  is  offered 
or  enters  into  the  commiMlity  option 
transaction  solely  for  purpo.ses  related 
to  its  business  as  such;  and 

(iii)  Each  party  to  the  option  contract 
has  a  net  worth  of  not  less  than  SIO 
million  or  the  party's  obligations  on  the 
option  are  guaranteed  by  a  person 
which  has  a  net  worth  of  SIO  million 
and  has  a  majority  ownership  interest 
in,  is  owned  by,  or  is  under  common 
ownership  with,  the  party  to  the  option. 

(2)  Provided,  however  .'that  §32.9 
continues  to  apply  to  such  option 
transactions. 

Issued  this  29th  day  of  November.  1999.  in 
Washington.  DC.  by  the  tZommodily  Futures 
Trading  (Jommission. 
lean  A.  Webb, 

Secretary'  of  the  Commission. 
IFR  Doc.  99-31453  Filed  12-3-99;  8:45  ami 
BiiuHG  cooE  easi-m-p 
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RIN  323S-AH02 

Temporary  Exemption  for  Certain 
Investment  Advisers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACnoN:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
amendments  to  the  rule  under  the 
Investment  Company  Act  of  1940  that 
permits  an  investment  adviser  to  advise 
an  investment  company  under  a 
temporary  contract  that  the  investment 


company's  shareholders  have  not 
approved.  The  amendments  expand  the 
circumstances  in  which  the  exemption 
provided  by  the  rule  is  available,  to 
include  a  merger  or  similar  business 
combination  involving  an  investment 
company's  advisor.  The  amendments 
also  lengthen  the  maximum  duration  of 
the  temporary  contract.  The 
amendments  will  permit  more 
investment  advisers  to  rely  on  the  rule 
rather  than  seek  individual  exemptions 
fi'om  the  Commission,  and  will  continue 
to  protect  the  interests  of  investors 
pending  their  vote  on  a  new  advisor^' 
contract 

EFFECTIVE  DATE:  The  rule  amendments 
will  be  effective  December  13,  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Penelope  W.  Saltzman,  Senior  Counsel. 
(202)  942-0690.  or  C.  Hunter  )ones. 
Assistant  Director.  Office  of  Regulatory 
Policy.  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  ?MW, 
Washington.  DC  20549-0S06. 
SUPPLEMENTARY  INFORHATION:  The 
Securities  and  Exchange  Commission 
(the  "Commission")  today  is  adopting 
amendments  to  rule  15a-4  (17  CFR 
270.15a-4)  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a) 
(the  "Investment  Company  Act "  or  the 
"Act").' 
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I.  Executive  Summary 

The  Conunission  is  adopting 
amendments  to  rule  15a-4  tmder  the 
Investment  Company  Act.  the  rule  that 
permits  an  investment  adviser  to  an 
investment  company  ( "fimd")  to  serve 
for  a  short  period  of  time  under  a 
contract  that  shareholders  have  not 
approved  ("interim  contract").  The 
amendments  expand  and  clarify 
coverage  of  the  rule  by: 

•  Clarifying  the  timing  of  the  board  of 
directors'  approval  of  the  interim 
contract; 


'  Llaless  otherwise  noted,  all  reference*  tu 
'amended  njle  15a-4."  'rv\e  15a-4.  a»  (UDeaded,' 
or  any  paragraph  of  the  mlu  will  Im  to  17  CFR 
27a.15a-4.  as  amended  bv  this  release. 
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•  Allowing  an  adviser  to  serve  under 
an  interim  contract  after  a  merger  or 
other  business  combination  involving 
the  adviser  or  a  controlling  person  of  the 
adviser  ("adviser  merger");  and 

•  Lengthening  the  maximum  duration 
of  the  interim  contract  from  120  to  150 
days. 

The  amendments  are  designed  to  permit 
more  funds  and  investment  advisers  to 
rely  on  the  rule  rather  than  seek 
exemptive  relief,  while  protecting  fund 
investors  until  they  can  approve  a  new 
advisory  contract. 

n.  Background 

Section  15(a)  of  the  Investment 
Company  Act  prohibits  a  person  from 
serving  as  an  investment  adviser  to  a 
fund  except  under  a  written  advisory 
contract  that  the  fund's  shareholders 
have  approved.^  Section  15(a)  also 
requires  that  an  ad\isory  contract 
terminate  automatically  if  it  is 
assigned.^  This  section  is  designed  to 
give  shareholders  a  voice  in  a  fund's 
investment  advisory  contract  and  to 
prevent  trafficking  in  fund  advisory 
contracts.*  An  unintended  effect  of  the 
law.  however,  may  be  to  leave  a  fund 
without  an  investment  adviser  if  the 
fund's  contract  with  the  adviser 
terminates  before  the  fund's 
shareholders  can  vote  on  a  new 
contract.*  To  prevent  funds  from  being 
harmed  by  losing  investment  advisory 
services  before  shareholders  can 
approve  a  new  contract,  the 
Commission  in  1980  adopted  rule  15a- 
4,  which  provides  a  temporary 
exemption  from  the  requirement  that  a 
fund's  shareholders  approve  its  advisory 
contract.  The  rule  permits  a  fund  to  be 
advised  under  a  shori-tenn  contract 
until  shareholders  can  vote  on  a  new 
contract^ 


Rule  15a-4  was  designed  to  deal  with 
unforeseeable  assignments  of  advisory 
contracts  by  permitting  the  board  to  act 
on  an  emergency  basis  to  prevent  the 
fund  from  being  harmed  by  the  absence 
of  advisory  services.  The  rule  did  not 
extend  to  an  interim  contract  entered 
into  after  an  adviser  merger,  which 
benefits  the  adviser,  and  which 
generally  is  foreseeable.  When  the  rule 
was  adopted,  the  Commission  explained 
that  when  an  adviser  intends  to  assign 
its  advisory  contract  under  reasonably 
foreseeable  circtmistances,  the  investor 
protection  concerns  underlying  section 
15(a)  were  better  fulfilled  if 
shareholders  had  the  opportunity  to 
approve  the  relationship  with  the 
successor  adviser  before  the  adviser 
served  the  fund.^  In  recent  years,  as  a 
result  of  greater  consolidation  in  the 
frnancial  services  industry,  applicants 
have  sought  an  increasing  number  of 
exemptive  orders  in  connection  with 
adviser  mergers.  We  have  granted 
exemptive  relief  in  these  situations 
subject  to  conditions  designed  to  protect 
shareholders  pending  their  vote  on  a 
new  advisory  contract. 

We  proposed  last  year  to  amend  rule 
15a-4  to:  (i)  Clarify  some  of  its 
provisions:  (ii)  expand  the  availability 
of  the  rule  to  include  interim  contracts 
entered  into  as  a  result  of  an  adviser 
merger:  and  (iii)  extend  the  period  of 
time  when  a  fund  can  be  advised  under 
an  interim  contract.^  We  received  six 
comment  letters  in  response  to  the 
proposal.^  Commenters  generally 
supported  the  proposed  amendments, 
but  each  recommended  specific 


>  15  VS.C  B0»-15(al.  Section  15(a)  requires  that 
a  majority  of  the  fund's  outstanding  voting 
securities  approve  the  contract. 

'  15  U.S.C  SOa-15(a)(4)  (requiring  that  an 
advisory  contract  provide  for  Its  automatic 
lennination  upon  assignraenl).  An  "assignment"  of 
dD  investment  advisory  contract  includes  8  transfer 
of  the  contract  to  anothfir  investment  adviser,  as 
well  as  a  transfer  of  a  controUiog  block  of  the 
investment  adviser's  voting  socurilias.  15  U.S.C. 
60a-2(a)(4). 

•  Heanngs  on  S.  3580  Befon  tba  Sabcomm.  of  the 
Senate  Coatm.  on  Banking  and  Currency.  76tb 
Cong.  3d  Sess.  25^  (1040)  (statement  of  David 
Scbonkcr). 

^  This  situation  could  occur  if,  for  example,  a 
coDtroUing  shareholder  of  the  fund's  adviser 
suddenly  dies  and  control  of  the  advi&er  passes  to 
an  heir.  See  Teraporar>' Exemption  foi  Certain 
Invt?stment  Advisers,  investmeoi  Coropanv  Act 
Release  No.  23325  (July  22.  tWS)  (83  FR  40231 
duty  28. 1998)1  ("Proposing  Release")  at  na.S-6  and 
accompanying  text. 

"  The  rule  permits  a  fund  to  be  advLsed  under  a 
tpmporan,  contract  wh*o  (i)  the  fund's  directors  or 
iharabolders  terminate  or  decide  not  to  renew  the 


changes.*"  Today  we  are  adopting  the 
amendments  substantially  as  proposed, 
with  minor  modifications  that  reflect 
issues  raised  by  commenters.^' 

m.  Discussion 

A.  Board  Approval 

Under  section  15  of  the  Act  and  rule 
1 5a-4 ,  the  board  of  directors  of  a  fimd 
must  approve  an  interim  contract  before 
or  at  the  time  the  fund  enters  into  the 
contract.  If  an  advisory  contract 
terminates  as  a  result  of  an 
imforeseeable  event,  prior  board 
approval  of  an  interim  contract  may  be 
impracticable.^-  To  address  this 
concern,  we  proposed  to  allow  the 
board  of  directors  seven  calendar  days 
(i.e.,  one  week)  to  approve  an  interim 
contract.  At  the  suggestion  of  one 
commenter.  we  are  extending  the  period 
to  ten  business  days  to  provide 
investment  advisers  sufficient  time  to 
prepare  documentation  supporting 
approval  of  an  interim  contract  and  to 
give  fund  directors  sufficient  time  to 
consider  proposals  for  the  new 
contract.'^  We  also  are  adopting,  as 
proposed,  an  amendment  that  permits 
the  board  to  participate  in  a  meeting  to 
approve  an  interim  contract  by  any 
means  of  communication  that  allows  all 
participants  to  hear  each  other  at  the 
same  time,  such  as  a  telephone 
conference.'* 


contract  or  (ii)  a  fund's  advisory  contract  is  assigned 
(and  therefore  terminates)  under  circumstances  in 
which  the  investment  adviser,  or  a  controlling 
person  of  the  adviser,  does  not  rvceive  any  money 
or  other  benefit  Uodflr  the  rule,  the  fund's  board 
of  directors,  including  a  ma|orily  of  directors  who 
ore  not  interested  persons  ("independent 
directors"),  must  approve  the  interim  contract,  and 
the  compensation  paid  under  the  interim  cootiBct 
must  not  exceed  the  compensation  under  the 
previous  contract.  Rule  15a-4(8)-(b).  See 
Exemptions  for  Certain  Investment  Advisers  and 
Principal  Underwriters  of  Investment  Companies, 
Investment  Company  Ad  Release  No.  1 1005  (Jan.  2. 
1980)  [45  FR  1860  (|an.  9.  1980)). 

'  Exemptions  for  Certain  Investment  Advisers  and 
Principal  Underwriters  of  Investment  Companies, 
Investment  Company  Act  Release  No.  10809  (Aug. 
6.  1979)  (44  FR  47100  (Aug.  10.  1979))  at  text 
preceding  n.t  1.  As  noted  in  the  Proposing  Release, 
funds  also  typically  do  not  participate  in  adviser 
mergent.  and  their  interests  generally  are  not 
represented  in  the  transaction.  See  Proposing 
Release,  supra  note  5.  at  text  following  n.20. 

■^  Proposing  Release,  supra  note  5. 

"  The  commenters  included  two  closed-end  fund 
investors,  an  investment  adviser,  a  trade 
association,  a  bar  a.<>sociation.  and  a  law  firm.  The 
comment  letters  are  available  for  public  inspection 
and  copying  in  the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  ^W,  Washington.  DC  (File 
No.  S7-22-9B}. 


'•"Two  commenters  suggested  that  the 
Commission  address  certain  issues  that  arise  in 
connection  with  the  approval  of  advisory  contracts 
by  closed-end  fund  shareholders.  Because  these 
issues  relate  specifically  to  shareholder  votes  on 
now  advisor>-  contracts,  and  not  to  an  exemption 
from  the  shareholder  approval  requirement,  we 
have  not  addressed  these  issues  in  the  final  rule. 

'  >  In  addition  to  the  changes  described  below,  we 
are  adopting  certain  technical  modificalions  to  the 
rule,  such  as  including  in  the  definition  of  the  lemt 
"fiind"  a  series  of  an  Investment  company-  See 
amended  rule  15*-I(a)(l). 

*3  See  I*roposing  Release,  supni  note  S,  nt  n.11 
and  accompanying  text. 

'1  Amended  rule  15a-4{b)(l)(ii).  The  ten-day 
period  for  board  approval  does  not  apply  to  interim 
contracts  following  adviser  mergers,  which  are 
discussed  below. 

>*  Section  15(c)  of  the  Act  requires  the  board  to 
meet  "in  parson"  to  approve  an  advisory  contract. 
15  U.S.C.  80b-15(c).  Directors  must  be  physically 
present  to  satisfy  the  "in  person"  requiremimt.  See 
Investment  Company  Amendments  Ad  of  1969.  S. 
Rep.  No.  1»4.  9lst  ding..  Ist  Sess  39  (1969);  Report 
of  the  Securities  and  Exchange  Commission  on  the 
Public  Policy  ImplicaliDu*  of  Investment  Company 
Growth.  H-R.  Rep.  No.  2337.  89th  Cong.,  2d  Sess. 
334-35  (1966);  Provisions  of  Investment  Company 
Amendments  Ad  of  1970  (Pub.  L.  91-M7) 
Concerning  Approval  of  Investment  Advisory 
Contracts  and  Other  Matters  Which  Should  Be 
Considered  by  Registrants  m  Connection  with  their 
1971  Annual  Meetings,  Investment  Company  Art 
Relotttte  No,  6336  (Feb.  2.  1971)  (36  FR  2S67  (Fob. 
n.  1971)1  at  n.3  and  accompanying  text. 


B.  Adviser  Mergers 

As  noted  above,  the  Commission 
proposed  to  expand  the  availability  of 
rule  15a-4  to  permit  funds  to  operate 
under  an  interim  advisory  contract 
when  the  previous  contract  is 
terminated  as  a  result  of  an  adviser 
merger  [i.e.,  when  the  adviser  or  a 
controlling  person  of  the  adviser  has 
received  a  benefit  in  connection  with 
the  assignment  of  the  previous  contract). 
We  are  adopting  these  amendments 
substantially  as  proposed.  The 
amendments  largely  codify  individual 
exemptive  orders  we  have  issued  over 
the  years,  and  are  designed  to  preserve 
the  quality  of  advisory  or  other  services 
that  the  fiind  received  before  the  merger 
until  the  shareholders  have  voted  on  a 
new  contract. 

Under  amended  rule  15a-4.  the  board 
of  directors,  including  a  majority  of 
independent  directors,  must  find  that 
the  scope  and  quality  of  the  advisory 
services  to  be  provided  under  the 
interim  contract  are  at  least  equivalent 
to  the  scope  and  quality  of  the  services 
provided  under  the  previous  contract.*^ 
The  board  also  must  approve  the 
interim  contract  before  the  previous 
contract  is  terminated.'*'  The  interim 
contract  must  contain  generally  the 
same  terms  and  conditions  as  the 
previous  contract,  and  provide 
compensation  to  the  adviser  that  is  no 
greater  than  the  compensation  under  the 
previous  contract."  The  interim 
contract  also  must  provide  that  the 
board  may  terminate  the  contract  with 
no  more  than  ten  days  written  notice.'" 
Finally,  any  fees  earned  by  the  adviser 
during  the  interim  contract  must  be 
placed  in  an  interest-bearing  escrow 
account  and  be  paid  to  the  adviser  only 
if  shareholders  approve  the  new 
advisory  contract.'''  If  shareholders  do 
not  approve  the  new  contract,  the 
adviser  may  receive  the  lesser  of  the  fees 
provided  imder  the  interim  contract  or 
the  costs  of  providing  services  under  the 
interim  contract.-" 


''^  Amended  rule  15a-4(b)(2)(iU).  See  Proposing 
Release,  supra  note  5.  at  nn.22-24  and 
BCCompan>'ing  text 

<B  Amended  rule  15a-4(b)l2)(ii). 

■^Amended  rule  15a-4(b)(2)(t).  (v). 

■"Amended  rule  15»-4(bl(2)(iv).  Two 
commenters  argued  that  this  requirement  is 
unnecessary  and  thai  any  termination  provisions 
should  be  left  to  the  board's  discretion.  We  believe 
thai  the  termination  clause  helps  (o  protect  the  fund 
by  enabling  the  board  tu  ntspond  quickly  to 
declining  quality-  of  services  under  the  intertm 
contrad. 

■"The  escrow  account  must  be  maintained  with 
a  bank  or  the  fund's  custodian.  Amended  rule  15a- 
4(b)(2)(vi)(A). 

^Amended  rule  I5B-4(b)(2Kvi)-  Any  amounts 
renuiining  in  the  account  would  t>e  returned  to  the 
fund.  td. 


We  are  not  adopting  suggestions  by 
several  commenters  that  the  rule  allow 
fimd  boards  broad  discretion  in 
approving  interim  contracts  after 
adviser  mergers. 21  Exemptive  reUef  in 
those  circumstances  would  be 
inconsistent  with  the  statutory 
requirement  that  shareholders  approve 
advisory  contracts.**  Thus,  the 
amendments  are  designed  to  preserve 
the  status  quo  while  shareholder 
approval  is  sought  for  a  new  contract. 
The  conditions  are  Intended  to  prevent 
the  new  adviser  (or  new  parent  of  the 
adviser)  after  an  adviser  merger  from 
materially  altering  the  services  provided 
to  a  fund  until  shareholders  have  had  an 
opportunity  to  consider  those  changes 
when  they  vote  on  a  new  advisory 
contract. 

Finally,  we  are  not  adopting  the 
suggestion  of  some  commenters  that 


The  amended  mlt*  does  not  prohibit  fas  many  of 
our  exemptive  orders  have  prohibited)  thp  fund 
from  pitying  costs  of  shareholder  solicitation  for 
approval  of  a  new  contrad  after  an  advisur  mnrger 
Nevertheless,  if  an  advisory  contrad  is  terminated 
as  a  result  of  an  adviser's  action  thai  benefits  ihu 
adviser  (such  as  an  adiiser  merger),  issues  may 
iri^e  under  other  sections  of  the  Act  if  the  fund 
pavf  the  costs  of  joticlting  shareholder  approval  of 
a  new  contract.  .See  1979  Proposing  Ftelease.  iupm 
note  S,  at  n.13.  The  1979  Proposing  Release  notes 
thai  if  afuod  were  to  bear  any  of  the  costs  causetl 
by  an  adviser  merger,  including  costs  assorialed 
with  conducting  a  special  shareholders'  me^^ting. 
payment  of  those  costs  might  constitute 
cumpensation  to  th<*  Investment  adviser  and  rai^ie 
questions  regarding  tht*  availsbitily  of  section  1 3lf| 
(IS  U.S.C  80a-15(f))  (creating  safe  harbor  under 
which  investment  advif>en»  may  receive  a  benefit  in 
connoclion  with  a  sate  of  serurities  of.  or  a  sale  of 
any  other  interest  in.  an  investment  adviser  thai 
results  in  an  A.isignment  of  on  mvestment  advisorv 
contract,  if  certain  coodllioos  are  mnl)  The  1979 
PropO)»lng  Ri*leflse  further  comments  that  a  fund's 
pavm^nt  of  thuse  costs  also  mav  raise  questions 
under  sections  15(aHU  (15  U.S'C.  d0a-15(aM1  II 
(advisory  contract  must  precisely  describe  afl 
compensation  to  be  paid  under  the  cnnlnict)  and 
3efb}  lis  If.S.C  B0s-a5(b)|  (investment  adviser's 
fiduciary  duty  with  respect  to  the  receipt  of 
compensation  for  services,  or  of  payments  of  a 
material  nature,  paid  by  the  fond  or  its 
sboreiialders)).  But  tee  Travelers  Croup  Inc..  et  al.. 
Investment  Company  Act  Release  Noa.  22B73  (Nov. 
3.  1997)  (62  FR  60540  (Nov  10,  1997)nDOlic8)and 
22911  (Nov.  26.  1997)  (65  SEC  Docket  2962  (Dec. 
23. 1997))  (order)  (adviser  lo  pay  costs  of  soliciting 
shareholder  approval  of  new  advisory  contract, 
except  that  if  salicilation  is  in  con)unctiun  with 
fund's  annual  meeting  al  which  other  matters  are 
to  be  discussed,  fund  may  pay  portion  of  costs). 

'■'  Two  commenters,  for  example,  recommunded 
that  the  exemption  related  to  adviser  mergers 
contain  only  the  conditions  that  apply  to  interim 
contracts  in  circumstances  other  than  adviser 
mergers  {i.e..  board  approval  and  no  increase  in 
compensation).  Another  commenter  suggested  thai 
instead  of  the  specific  terms  and  conditions 
proposed,  the  rule  should  require  the  board  lo  find 
that  the  mierim  contract  is  in  the  "best  interests" 
of  shareholders,  and  allow  the  board  to  approve 
materially  different  terms  and  conditions  in  the 
interim  contract  when  appropriate.  These 
suggestions  would  increase  the  board's  discretion 
by  allowing  il  to  reduce  servicas  under  the  interim 
contract  or  increase  services  for  s  higher  foe, 

"  See  text  accompAnying  note  7.  supra. 


advisers  receive  the  full  fee  under  the 
interim  contract  without  escrow 
arrangements,  regardless  of  whether 
shareholders  approve  the  new  advisory 
contract.  Like  our  exemptive  orders,  the 
amendments  permit  the  adviser  to 
receive  all  of  the  fees  due  it  tmder  the 
interim  contract  if  the  new  contract  is 
renewed  and  shareholders  have,  in 
effect,  ratified  the  interim  contract. 
Unlike  our  exemptive  orders,  which 
precluded  the  adviser  from  receiving 
any  fees  due  it  under  the  Interim 
contract  when  shareholders  fail  to 
approve  the  new  advisory  contract,  the 
amendments  permit  the  adviser  to  be 
compensated  for  its  costs.  We  believe 
that  this  new  approach  sufficiently 
addresses  the  concerns  of  fund  advisers 
without  compromising  investor 
interests. 

C.  Duration  of  Interim  Contract 
The  amended  rule  extends  the 
maximum  duration  of  an  interim 
contract  from  120  days  to  150  days,  in 
order  to  provide  additional  time  to 
solicit  proxies  and  obtain  a  quorum  of 
voting  shareholders.^  *  Although  some 
commenters  argued  for  a  longer 
period,^**  our  experience  has  shown  that 
funds  generally  have  not  needed  more 
than  150  days  for  an  interim  contract.-'' 

IV.  Efifecthre  Date 

The  amendments  to  rule  15a-4  will  be 
effective  December  13, 1999.  TTiis 


■"  In  response  to  the  suggestion  of  one 
commenter.  and  consistent  with  our  exemptive 
orders,  the  ameaded  rule  also  danfies  that  the 
exeraptive  period  tM^gtni  as  of  the  date  the  previous 
oontnsct  lerminatM.  Amended  rule  15a-4(aH2Kti| 

'*  Three  commenters  recommended  exlendlng  Ihe 
period  funher.  largely  fbradmintstreiive 
convenieoce.  Two  recommended  a  ptuiod  of  up  lo 
I  BO  days  because  of  the  increasing  complexity  of 
adviser  amrgfin.  One  of  these  comraenlecs  and 
aootbar  conuniiieT  also  advocated  ejctending  Ihv 
exemptH-e  period,  for  funds  that  hold  annual 
shareholder  meetings,  until  the  next  annual 
meeting.  These  funds  are  generally  closed.«nd 
funds,  the  shares  of  which  typically  arv  listed  on 
an  exchange  that  requires  listed  rompanin  to  hold 
annual  shareholder  mc^ctings  .S«f ,  eg..  Sew  York 
Slock  Exchange  Listed  Cmpany  Manual  1  302.00. 
We  are  nut  adopting  these  suggested  changes. 
Permitting  an  extension  until  the  next  annual 
meeting  could  result  In  an  interim  contract  of  up 
lo  one  year.  We  behe\-e  that  the  stuireholderv ' 
interest  in  limiting  the  duration  of  an  advisory 
contrsLi  that  they  have  not  approved  outweighs  the 
possible  cost  savings  to  advisers  if  the  shareboldM- 
vole  is  postponed  beyond  150  days 

^^  In  1996.  all  applications  for  exemptive  relief 
from  section  ISta)  concerning  interim  contracts  in 
connection  with  an  adviser  merger,  sought  rrlief  for 
ISO  days  or  less,  and  half  (10  out  of  20)  sought  nUet 
for  periods  between  60  and  120  days.  The  one 
applicant  that  sought  to  extend  its  urfgmal  IZO'dav 
exemption  for  an  «)dittoaal  60  days,  did  so  lo 
explore  possiblliUes  of  mergmg  funds  hefure 
seeking  approval  of  new  advisory  contrad*-  Set-  DC, 
Investor  Series.  Investment  iJompanv  Act  Release 
Nos.  2M20  (Aug  31.  1998)  163  FK  47M0  (Sept.  B. 
1996))  (noticel  and  23445  (SepI  22.  1996)  (68  SEC 
OotJtBi  2321  {order). 
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effective  date  is  less  than  30  days  after 
publication  so  that  funds  and  advisers 
may  benefit  sooner  from  the  rule 
amendments.-" 

V.  Cost-Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  that  result  from  its 
rules.  In  the  Proposing  Release,  we 
requested  comment  and  specific  data 
regarding  the  costs  and  benefits  of  the 
proposed  amendments,  but  commenters 
did  not  address  any  specific  costs  or 
quantify  any  benefits. 

We  believe  the  amendments  are  likely 
to  result  in  cost  savings  for  investment 
advisers  by  removing  the  need  to  seek 
exemptive  relief  in  the  case  of  adviser 
mergers.'"  Based  on  orders  issued  in 
1 99B.  we  estimate  that  the  total  annual 
cost  savings  for  investment  advisers 
resulting  from  the  proposed 
amendments  would  be  approximately 
$400,000.  and  possibly  more.  In  1996. 
the  Commission  issued  20  orders 
granting  exemptive  relief  in  connection 
with  adviser  mergers  at  an  estimated 
cost  to  the  applicants  of  S20.000  for 
each  application.^"  We  expect  that  cost 
savings  could  be  greater  in  the  future 
based  on  the  steady  increase  in  orders 
issued  in  connection  with  adviser 
mergers  over  the  past  four  years. ^^  In 
addition,  we  believe  the  conditions  of 
the  rule  will  not  result  in  increased 
costs  for  funds  or  their  investors.  The 
condition  regarding  director  findings 
should  not  be  burdensome  in  view  of 
the  fact  that  section  15(c)  already 
requires  the  fund's  independent 
directors  to  review  and  approve  the  new 
advisory  contract.  In  addition,  we 
expect  funds  and  advisers  that  are 
eligible  for  exemptive  relief  under 
circumstances  other  than  after  an 
adviser  merger  '"  will  realize  cost 
savings  because  directors  may 
participate  in  the  meeting  to  approve 
the  advisory  contract  "by  any  means  of 
conununication  that  allows  all  directors 


"See  5  U.S.C  553(dl(l)  (pennitting axempttve 
rulM  to  become  effective  le^  than  30  days  after 
publication]. 

'^One  of  the  standard  conditions  to  the  adviser 
OMrgar  orders  is  tfiat  the  com  of  the  exemptive 
application  will  tie  paid  by  the  adviser  or  advisers. 
As  dlacuised  above,  several  commenters  agreed  that 
mnoving  the  need  to  apply  for  an  exemptive  order 
would  be  a  benefit,  althougli  none  provided  any 
specifics  on  the  amount  of  savings  that  might  be 
realiwd- 

-"This  number  is  based  on  an  estimate  of  the 
average  cost  provided  by  attorneys  in  private 
practice  who  have  prepared  these  type  of  exemptive 
applications.  The  coat  of  preparing  an  application, 
however,  may  var>-  significantly  depending  on  the 
applicant. 

^  From  1995  through  1 99a.  the  Commission 
issued  6.  11, 13  and  20  exemptive  orders  each  year 
in  connection  with  adviser  mergers. 

*"  See  supra  note  6. 


participating  to  hear  each  other 
simultaneously  during  the  meeting." 
This  provision  should  result  in  savings 
in  time  and  travel  costs. " 

Unlike  most  prior  exemptive  orders, 
the  amendments  do  not  prohibit  funds 
from  paying  costs  associated  with 
soliciting  shareholder  approval  of  a  new 
advisory  contract  after  an  adviser 
merger.  Thus,  the  amendments  could 
result  in  increased  costs  for  funds  if 
they  bear  those  expenses  in  the  future. 
In  most  investment  adviser  business 
combinations,  however,  the  advisers 
bear  the  costs  of  the  transaction.^-  While 
we  cannot  predict  what  will  happen 
after  the  rule  is  amended,  we  believe 
that  advisers,  consistent  with  their  other 
obligations  imder  the  statute.'^  are 
likely  to  continue  to  pay  these  costs 
and,  therefore,  the  amendments  are  not 
likely  to  result  in  increased  shareholder 
solicitation  costs  for  funds. 

VI.  Efiects  on  Efficiency,  Competition 
and  Capital  Formation 

Section  2(c}  of  the  Investment 
Company  Act  requires  the  Commission, 
when  engaging  in  rulemaking  that 
requires  it  to  consider  or  determine 
whether  an  action  is  consistent  with  the 
public  interest,  to  consider  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation.  <^  As 
discussed  above,  the  Commission 
anticipates  that  the  amendments  to  rule 
15a— 4  will  result  in  cost  savings  for 
investments  advisers,  funds  and 
investors.  We  also  have  considered,  in 
addition  to  the  protection  of  investors, 
whether  the  amendments  adopted  today 
will  promote  efficiency,  competition  or 
capital  formation. 

Vn.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  AJialysis 
("FRFA")  in  accordance  with  5  U.S.C. 
604  relating  to  the  amendments.  A 
summary  of  the  Initial  Regulatory 
Flexibility  Analysis  ("IRFA"),  which 
was  prepared  in  accordance  with  5 
U.S.C.  603.  was  published  in  the 
Proposing  Release.  We  received  no 
comments  on  the  IRFA. 

Current  rule  15a-4  provides  a 
temporary  exemption  in  certain 
cinrumstances  from  the  requirement  that 
shareholders  approve  an  investment 
advisory  contract.  The  rule  does  not, 
however,  cover  interim  contracts 


entered  into  as  a  result  of  adviser 
mergers.  Due  to  the  growing  ntmiber  of 
acquisitions  and  mergers  in  the 
financial  SBr%'ices  industry,  the 
Commission  has  received  an  increasing 
number  of  applications  for  exemption 
from  the  shareholder  approval 
requirement  in  connection  with  adviser 
mergers.  In  addition,  funds  have 
advised  the  Commission  that  the  120- 
day  exemptive  period  in  rule  15a-4  is 
too  short  to  obtain  shareholder  approval 
of  an  advisory  contract. 

The  amendments  extend  rule  15a-4  to 
adviser  mergers.  e.xtend  the  length  of  the 
exemptive  period  to  150  days,  and 
clarify  the  timing  of  board  approval  of 
the  hind's  advisory  contract.  The 
amendments  significantly  reduce  the 
need  to  file  exemptive  applications, 
resulting  in  cost  and  time  savings  for 
funds  and  investment  advisers. 

Rule  15a— 4  applies  to  fimds 
(including  business  development 
companies  ("BDCs"))  and  their 
investment  advisers.'^  The  rule  does  not 
affect  funds  that  do  not  have  an  external 
investment  advisor  [i.e.,  unit  investment 
trusts  or  other  internally  managed 
ftmds).^" 

An  investment  adviser  is  a  small 
entity  for  purposes  of  the  Regulatory 
Flexibility  Act  ( "Reg.  Flex.  Act")  if  it  (i) 
manages  less  than  $25  million  in  assets, 
(ii)  has  total  assets  of  less  than  $5 
million  on  the  last  day  of  its  most  recent 
fiscal  year,  and  (iii)  does  not  control,  is 
not  controlled  by,  and  is  not  under 
common  control  with  another 
investment  adviser  that  manages  S25 
million  or  more  in  assets,  or  any  person 
(other  than  a  natural  person)  that  had 
total  assets  of  SS  million  or  more  on  the 
last  day  of  the  most  recent  fiscal  year.-'' 
We  estimate  that  approximately  165  out 
of  901  investment  advisers  that  advise 
funds  are  small  entities.  A  ftind  is  a 
small  entity  for  purposes  of  the  Reg. 
Flex.  Act  if  it,  together  with  other  funds 
in  the  same  group  of  related  funds,  has 
net  assets  of  S50  million  or  less  as  of  the 
end  of  its  most  recent  fiscal  year.^"  We 
estimate  that  approximately  222  out  of 
3,560  active  management  companies, 
and  approximately  34  out  of  62  BDCs 
are  small  entities. 


"  Several  commenters  also  agreed  that  this 
provision  would  be  a  benefit,  but  none  quantified 
the  savings  that  funds  might  realize. 

*^  See  t  Thomas  P.  L.emke.  et  ol..  Regulation  of 
Investment  Companies  $24.02IllIc|. 

"  See  supra  note  20. 

"15U.S.CaO»-2(c) 


'^  Section  59  of  the  Act  (IS  U.S.C  80a-SS) 
provides,  among  other  things,  that  sections  15(al 
and  15(c)  of  the  Act  apply  to  a  BDC  to  (he  same 
extent  as  if  it  were  a  registered  closed-end 
investment  company. 

^The  vast  majority  ofopon-end  and  closed-end 
funds  are  externally  managed.  All  facC'dOiouot 
certificate  companies  currently  in  existence  are 
exienially  managed.  The  Commissiun  does  not  keep 
statistics  on  how  many  BfXis  are  externally 
managed. 

■M7CFR275.0-7 

•"  17  CTR  27a(>-10. 


We  believe  that  the  proposed 
amendments  would  decrease  the 
burdens  on  small  funds  and  small 
investment  advisers  by  making  it 
unnecessar\'  for  them  to  seek  an 
exemptive  order  from  the  Commission 
in  order  to  delay  the  shareholder  vote 
required  by  section  15(a).  The 
requirements  of  the  rule,  as  explained 
above  in  section  Ql,  are  designed  to 
prt>tect  the  interests  of  investment 
companies,  including  small  funds  and 
their  shareholders,  and  therefore  an 
exemption  from  any  of  those 
requirements  for  small  entities  would 
not  be  consistent  with  the  protection  of 
investors.  We  believe  that  the  burden 
these  requirements  place  on  small 
advisers  is  minimal  because  the 
requirements  generally  are  intended  to 
maintain  the  status  quo  until  the 
shareholder  vote  can  be  held. 

The  amendments  require  escrow 
arrangements  that  differ  from  the  escrow 
arrangements  required  under  most 
exemptive  orders  issued  to  date  to  funds 
seeking  relief  similar  to  that  provided  by 
the  amendments.  Similar  to  most 
exemptive  orders,  the  amendments 
require  the  advisory  fee  to  be  paid  under 
the  interim  contract  to  be  placed  in 
escrow.  Contrary  to  most  of  these 
orders,  however,  the  amendments  allow 
an  investment  adviser  to  recover  its 
costs  of  performing  the  interim  contract 
if  a  fund's  shareholders  do  not  approve 
a  new  advisory  contract.  Prior 
exemptive  orders  generally  required  that 
all  the  escrowed  fees  be  returned  to  the 
fund  if  shareholders  did  not  approve  a 
new  contract  with  the  investment 
adviser.  This  change  from  conditions 
imposed  under  prior  exemptive  orders 
is  designed  to  allow  shareholders  to 
withhold  profits  under  an  interim 
contract  when  the  shareholders  reject  a 
new  contract  with  that  adviser,  while 
providing  for  compensation  for  services 
.provided  by  the  adviser.  This  provision 
may  be  of  particular  benefit  to  small 
advisers. 

The  Commission  has  not  identified 
any  overlapping  or  conflicting  federal 
rules.  We  have  considered  alternatives 
to  the  proposed  rule  amendment  that 
would  accomplish  the  objective  of  the 
rule  and  minimize  the  impact  on  small 
entities.  These  alternatives  include:  (i) 
Establishing  different  compliance 
requirements  that  take  into  account  the 
resources  available  to  small  entities:  (ii) 
clarifying,  consolidating,  or  simplifying 
compliance  requirements  under  the  rule 
for  small  entities;  (iii)  using 
performance  rather  than  design 
standards:  and  (iv)  exempting  small 
entities  from  coverage  of  the  rule,  or  any 
part  of  the  rule. 


We  believe  that  further  clarification, 
consolidation,  or  simplification  of  the 
compliance  requirements  is  not 
necessary.  Standards  established  in  the 
amendments  contain  performance, 
rather  than  design  standards. ■•'*  An 
exemption  from  coverage  of  the  rule  for 
small  advisers  or  small  funds  would 
prevent  those  entities  from  benefiting 
from  rule  15a— 4  and  would  not  be 
consistent  with  the  protection  of 
investors. 

To  obtain  a  copy  of  the  FRFA,  contact 
Penelope  Saltzman.  Securities  and 
Exchange  Commission.  450  5th  Street. 
NW.  Washington,  DC  20549-0506. 

Vm.  Statutory  Authority 

The  Commission  is  amending  rule 
15a-4  pursuant  to  the  authority  set  forth 
in  sections  6(c)  and  38(a)  (15  U.S.C. 
80a-6(c)  and  80a-37(a))  of  the 
Investment  Company  Act. 

List  of  Subiects  in  17  CFK  Part  270 

Investment  companies.  Securities. 
Text  of  Final  Rule 

For  the  reasons  set  out  in  the 
preamble,  Title  17.  Chapter  n  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1 .  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq..  80a- 
34(d).  80a-37.  SOa-39  unless  otherwise 
noted: 

•         *         *         •         * 

2.  Section  270.15a-4  is  revised  to  read 
as  follows: 

S  270.1 5a-4    Temporary  exemption  lor 
certain  investment  advisers. 

(a)  For  purposes  of  this  section: 

(1)  Fund  means  an  investment 
company,  and  includes  a  separate  series 
of  the  company. 

(2)  Interim  contract  means  a  written 
investment  advisory  contract: 

(i)  That  has  not  been  approved  by  a 
majority  of  the  fund's  outstanding 
voting  securities:  and 

(ii)  That  has  a  duration  no  greater 
than  150  days  following  the  date  on 
which  the  previous  contract  terminates. 

(3)  Previous  contract  means  an 
investment  advisory  contract  that  has 
been  approved  by  a  majority  of  the 
fund's  outstanding  voting  securities  and 
has  been  terminated.  - 

(b)  Notwithstanding  section  15(a)  of 
the  Act  (15  U.S.C.  80a-15(a)),  a  person 
may  act  as  investment  adviser  for  a  fund 


'•Secamoidedriile  lS>-4(bH2Hiii|. 


imder  an  interim  contract  after  the 
termination  of  a  previous  contract  as 
provided  in  paragraphs  (b)(1)  or  (b)(2)  of 
this  section: 

(1)  In  the  case  of  a  previous  contract 
terminated  by  an  event  described  in 
section  15(a)(3)  of  the  Act  (15  U.S.C. 
80a-15(a)(3)).  by  the  failure  to  renew  the 
previous  contract,  or  by  an  assignment 
(other  than  an  assignment  by  an 
investment  adviser  or  a  controlling 
person  of  the  investment  adviser  in 
connection  with  which  assignment  the 
investment  adviser  or  a  controlling 
person  directly  or  indirectly  receives 
money  or  other  benefit): 

(i)  'The  compensation  to  be  received 
under  the  interim  contract  is  no  greater 
than  the  compensation  the  adviser 
would  have  received  under  the  previous 
contract:  and 

(ii)  The  fimd's  board  of  directors, 
including  a  majority  of  the  directors 
who  are  not  interested  persons  of  the 
ftmd.  has  approved  the  interim  contract 
within  10  business  days  after  the 
termination,  at  a  meeting  in  which 
directors  may  participate  by  any  means 
of  communication  that  allows  cdl 
directors  participating  to  hear  each 
other  simultaneously  during  the 
meeting. 

(2)  In  the  case  of  a  previous  contract 
terminated  by  an  assigiunent  by  an 
investment  adviser  or  a  controlling 
person  of  the  investment  adviser  in 
connection  with  which  assignment  the 
investment  adviser  or  a  controlling 
person  directly  or  indirectly  receives 
money  or  other  benefit: 

(i)  The  compensation  to  be  received 
under  the  interim  contract  is  no  greater 
than  the  compensation  the  adviser 
would  have  received  under  the  previous 
contract; 

(i)  The  board  of  directors,  including 
a  majorit>'  of  the  directors  who  are  not 
interested  persons  of  the  ftmd.  has  voted 
in  person  to  approve  the  interim 
contract  before  the  previous  contract  is 
terminated; 

(iii)  The  board  of  directors,  including 
a  majority  of  the  directors  who  are  not 
interested  persons  of  the  fund, 
determines  that  the  scope  and  quality  of 
services  to  be  provided  to  the  ftind 
under  the  interim  contract  will  be  at 
least  equivalent  to  the  scope  and  quality 
of  services  provided  under  the  previous 
contract; 

(iv)  The  interim  contract  provides  thai 
the  fund's  board  of  directors  or  a 
majority  of  the  fimd's  outstanding 
voting  securities  may  terminate  the 
contract  at  any  time,  without  the 
paj-ment  of  any  penalty,  on  not  more 
than  10  calendar  days'  written  notice  to 
the  investment  advisen 
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(v)  The  interim  contract  contains  the 
same  terms  and  conditions  as  the 
previous  contract,  with  the  exception  of 
its  effective  and  termination  dates, 
provisions  governed  by  paragraphs 
(b)(2)(i),  (b)(2)(iv).  and  {b)(2)(vi)  of  this 
section,  and  any  other  differences  in 
terms  and  conditions  that  the  board  of 
directors,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
of  the  fund,  finds  to  be  immaterial;  and 

(vi)  The  interim  contract  contains  the 
following  provisions: 

(A)  The  compensation  earned  under 
the  contract  will  be  held  in  an  interest- 
bearing  escrow  account  with  the  fund's 
custodian  or  a  bank; 

(B)  If  a  majority  of  the  fund's 
outstanding  voting  securities  approve  a 
contract  with  the  investment  adviser  by 
the  end  of  the  150-day  period,  the 
amount  in  the  escrow  account 
(including  interest  earned)  will  be  paid 
to  the  investment  adviser;  and 

(C)  tf  a  majority  of  the  fund's 
outstanding  voting  securities  do  not 
approve  acontract  with  the  investment 
adviser,  the  investment  adviser  will  be 
paid,  out  of  the  escrow  account,  the 
lesser  of: 

(1)  Any  costs  incurred  in  performing 
the  interim  contract  (plus  interest 
earned  on  that  amount  while  in  escrow); 
or 

[2]  The  total  amount  in  the  escrow 
account  (plus  interest  earned). 

Dated:  Novemtier  29.  1999. 

By  the  Commission. 
louUun  G.  Kalz, 
Secretary. 

(FR  Doc.  99-31333  Filed  12-3-99;  8:45  »m) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcemem 

aOCFRPanSIS 

[SPATS  No.  IL-097-FOR,  Part  I] 

Illinois  Regulatory  Program 

agency:  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Final  rule:  approval  of 
amendment. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  part  of  an  amendment  to  the 
Illinois  regulatory  program  (Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRAj.  Illinois  proposed  revisions  to 
its  program  concerning  subsidence 
control,  water  replacement,  performance 


bonds,  siltation  structures, 
impoundments,  hydrologic  balance, 
disposal  of  noncoal  mine  wastes, 
revegetation.  backfilling  and  grading, 
prime  farmland,  and  State  inspections. 
This  final  rule  document  addresses 
Illinois'  revisions  concerning 
subsidence  control  and  water 
replacement.  The  primary  focus  of  these 
revisions  is  to  address  changes  required 
by  the  Energy  Policy  Act  of  1992 
regarding  repair  or  compensation  for 
material  damage  caused  by  subsidence 
from  underground  coal  mining 
operations  and  replacement  of  drinking, 
domestic,  and  residential  water  supplies 
that  have  been  adversely  impacted  by 
underground  coal  mining  operations. 
Illinois  intends  to  revise  its  program  to 
be  consistent  with  the  corresponding 
Federal  regulations,  to  provide 
additional  safeguards,  and  to  improve 
operational  efficiency. 
EFFECTIVE  DATE:  December  6.  1999. 
FOn  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office.  Office  of 
Surface  Mining,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street.  Room  301, 
Indianapolis,  Indiana  46204-1521. 
Telephone:  (317)  226-6700.  Internet: 
INFOMAIL@indgw.osmre.gov. 
SUPPt^MENTARY  INFORMATION: 
I.  Background  on  the  Illinois  Program 
U.  Submission  of  the  Proposed  Amendment 
in.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

1.  Background  on  the  Illinois  Program 

On  June  1, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  You  can  find 
backgroimd  information  on  the  Illinois 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
June  1, 1982,  Federal  R^^er  (47  FR 
23883).  You  can  find  later  actions 
concerning  the  Illinois  program  at  30 
CFR  913.15,  913.16,  and  913.17. 

n.  Submiasion  of  the  Proposed 
Amendment 

By  letter  dated  August  2, 1999 
(Administrative  Record  No.  IL-5044). 
the  Illinois  Department  of  Natural 
Resom^es  (Department)  sent  us  an 
amendment  to  the  Illinois  program 
under  SMCRA.  The  Department 
proposed  to  amend  Title  62  of  the 
Illinois  Administrative  Code  (lAC)  in 
response  to  our  letters  dated  May  20, 
1996,  Jtme  17,  1997,  and  January  15, 
1999  (Administrative  Record  Nos.  IL- 
1900,  IL-2000,  and  IL-5036, 
respectively),  that  we  sent  to  Illinois 


under  30  CFR  732.17(c).  The 
amendment  also  includes  changes  made 
at  the  Department's  own  initiative. 

We  announced  receipt  of  the 
amendment  in  the  August  17. 1999. 
Federal  Register  (64  FR  44674).  In  die 
same  document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  September  16. 1999. 
Because  no  one  requested  a  public 
hearing  or  meeting,  we  did  not  hold 
one. 

During  oiu  review  of  the  amendment, 
we  identified  concerns  relating  to 
siltation  structures,  impoundments, 
performance  bonds,  and  State 
inspections.  We  also  identified  some 
nonsubstantive  editorial  errors.  We 
notified  Illinois  of  these  concerns  and 
editorial  problems  by  letter  dated 
September  21. 1999  (Administrative 
Record  No.  IL-5048).  Because  we  did 
not  identify  any  concerns  relating  to 
Illinois'  revisions  for  subsidence  control 
and  water  replacement,  we  are 
separating  Illinois'  amendment  into  two 
parts.  Part  I  concerns  revisions  to 
Illinois'  regulations  relating  to 
subsidence  control  and  water 
replacement.  Part  n  concerns  revisions 
to  Illinois'  regulations  relating  to 
performance  bonds,  siltation  structures, 
impoundments,  hydrologic  balance, 
disposal  of  noncoal  mine  wastes, 
revegetation.  backfilling  and  grading, 
prime  farmland,  and  State  inspections. 
This  final  rule  Federal  Register 
document  addresses  rL-097-FOR,  Part  I. 

m.  Director's  Findings 

Following,  under  SMt^RA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17.  are  our  findings  on  Illinois' 
revisions  [>ertaining  to  subsidence 
control  and  water  replacement. 

On  March  31.  1995.  OSM 
promulgated  rules  to  implement  new 
section  720(a)  of  SMCRA.  Section 
720(a),  which  took  effect  on  October  24, 
1992,  as  part  of  the  Energy  Policy  Act 
of  1992.  Public  Law  102-486,  206  Stat. 
2776.  requires  all  underground  coal 
mining  operations  conducted  after 
October  24, 1992,  to  promptly  repair  or 
compensate  for  material  damage  caused 
by  subsidence  to  noncommercial 
buildings  and  occupied  residential 
dwellings  and  related  structures.  It  also 
requires  the  replacement  of  drinking, 
domestic,  and  residential  water  supplies 
that  have  been  adversely  impacted  by 
underground  coal  mining  operations 
conducted  after  that  date.  By  letter 
dated  May  20, 1996,  under  30  CFR 
732.17(c),  we  notified  Illinois  to  amend 
its  program  to  be  no  less  effective  than 


the  changes  which  resulted  fi^m  the 
enactment  of  section  720(a)  of  SMCRA 
and  the  promulgation  of  implementing 
Federal  regulations  on  March  31. 1995 
(Administrative  Record  No.  IL-1900). 
On  April  27. 1999,  the  U.S.  Court  of 
Appeals  for  the  District  of  Coltunbia 
Circuit  vacated  two  of  the  March  31 . 
1995,  implementing  regulations 
[Nationa]  Mining  Ass'n  v.  Babbitt,  98- 


5320,  D.C.  Cir.  1999).  Illinois'  August  2, 
1999,  amendment  reflected  the  U.S. 
Coiut  of  Appeals'  decision. 

A.  Revisions  to  Illinois'  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations. 

1.  The  State  regulations  listed  in  the 
table  below  contain  language  that  is  the 


same  as  or  similar  to  the  corresponding 
sections  of  the  Federal  regulations. 
Differences  between  the  State 
regulations  and  the  Federal  regulations 
are  minor. 


Topic 


ISeflnltion  of  "Drinking,  donnestic  of  residential 
water  suppty". 

Definition  of  "Material  damage"  

Definition  of  'Replacement  of  Water  Supply"  .. 

Subsidence  Control  Plan  

Subsidence  Control  Plan  _.. 

Subsidence  Control  Plan  _.._._ „..„. 

Subsidence  Control  Plan  „„ „__. 

Subsidence  Control  Plan  ...._ .„.„ 

Sut)Sidenoe  Control  Plan  „„_..„....„ 

Subsidence  Control  Plan  „„ .... 

Subsidence  Control  Plan  

Subsidence  Control  Plan  „ -..„... 

Subsidence  Control  Plan  „ ....„„ 

Subsidence  Control „ ™.-,««„ 

Subsidence  Control „ .„„ 

SubsiderKe  Control „. ..... 

Sut)sidence  Control 


State  regulation 


62  lAC  1701.  Appendix  A  _;.„.„, 

62  lAC  1701.  Appendix  A  _.. 

62  lAC  1701,  Appendix  A  

62  lAC  1784.20(a).  Introductory  paragraph 

62  lAC  1784.20(a)(1)  

62  lAC  17&4^0(a)(2)  

62  lAC  1784.20(b),  Introductory  paragrapli  . 

62  lAC  178420(b)(1)  ..„ „„. 

62  lAC  1784.20(b)(2)  

62  I  AC  1784.20(b)(4)  , 

62  lAC  1784.20(b)(6)  

62  lAC  1784.20(b)(8)(A) , 

62  lAC  1784.20<b)(10)  , 

62  lAC  1817.121(a)(1)  „„ 

62  lAC  1817.121(a)(3)  

62  lAC  1817.121(a)(4)  _ 

62  lAC  1817.121(cK1) 


-t- 


Federal  regulation 


30  CFR  701.5. 

30  CFR  701 .5. 

30  CFR  701 .5 

30  CFR  784.20(a),  Introductory  paragraph. 

30  CFR  784  20(a)(1), 

30  CFR  784,20(a)(2). 

30  CFR  784,20(b),  Introductory  paragrt^. 

30  CFR  784  20(b)(1). 

30  CFR  784.20(b)(2). 

30  CFR  784.20(b)(4). 

30  CFR  784,20(b)(6). 

30  CFR  784.20(b)(7). 

30  CFR  784.20(b)(9). 

30  CFR  817.121(a)(1). 

30  CFR  817.121(a)(2). 

30  CFR  817.121(a)(3). 

30  CFR  817.121(c)(1). 


Because  the  above  State  regulations 
have  the  same  meaning  as  the 
corresponding  Federal  regulations,  we 
find  that  they  are  no  less  effective  than 
the  Federal  regulations. 

2.  Illinois  made  minor  wording 
changes,  including  changing  the  term 
"operator"  to  the  term  "permittee." 
throughout  this  amendment.  Illinois 
also  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  fi-om 
this  amendment.  We  find  that  these 
changes  are  nonsubstantive  and  will  not 
make  Illinois'  regulations  less  effective 
than  the  Federal  regulations. 

B.  Revisions  to  Illinois'  Regulations  That 
Relate  to  Replacement  of  Water 
Supplies 

1.  62  IACl784.U(b}(l)  Ground  Water 
Information.  In  the  March  31. 1995. 
Federal  Register  (62  FR  16728-29  and 
16732-33).  we  discussed  the  role  that 
the  counterpart  Federal  regulation  at  30 
CFR  784.14(b)(1)  plays  in  obtaining 
baseline  hydrologic  information.  This 
information  is  needed  to  make  the 
finding  for  the  probable  hydrologic 
consequence  determinations  at  30  CFR 
784.14(e)  and  to  implement  the 
performance  standard  for  replacement 
of  water  supplies  at  30  CFR  81 7.41(j). 
The  Federal  regulation  requires  that  the 
application  include  the  following 
information  for  the  permit  and  adjacent 
areas:  (1)  the  location  and  ownership  of 


existing  wells,  springs,  and  other 
ground-water  resources,  (2)  seasonal 
quality  and  quantity  of  ground  water, 
and  (3)  ground  water  usage.  By  letter 
dated  April  1.  1999  (Administrative 
Record  No.  IL-5042),  we  notified 
Illinois  that  its  regulation  at  62  lAC 
1784.14(b)(1)  did  not  require  baseline 
hydrologic  information  for  ground  water 
overlaying  or  adjacent  to  underground 
workings.  Although  Illinois'  regulation 
was  worded  the  same  as  the  counterpart 
Federal  regulation  at  30  CFR 
784.14(b)(1).  it  did  not  mean  the  same 
because  the  Illinois  definitions  of 
"permit  area"  and  "adjacent  area"  do 
not  include  the  shadow  area.  "Shadow 
area"  is  the  term  used  by  Illinois  to 
differentiate  the  surface  over 
undergroimd  workings  areas  from  the 
siuface  permitted  and  bonded  areas. 
Therefore.  Illinois'  regulation  would  not 
require  baseline  hydrologic  information 
for  groimd  water  overlaying  or  adjacent 
to  imdergrotmd  workings. 

In  response  to  oiu-  letter.  Illinois 
proposed  several  revisions  to  62  lAC 
1784.14(b)(1).  Illinois  revised  subsection 
(b)(1)  by  adding  the  word  "shadow. " 
This  subsection  now  requires  the  permit 
application  to  contain  the  location  and 
ownership  of  existing  wells,  springs, 
and  other  ground  water  resources; 
seasonal  quality  and  quantity  of  ground 
water:  and  ground  water  usage  for  the 
permit,  shadow,  and  adjacent  areas. 
Illinois  revised  subsection  (b)(1)(A)  by 


redesignating  it  as  subsection  (bJ(l)(A)(i) 
and  by  adding  the  phrase  "for  the 
permit  area  and  its  adjacent  area."  The 
revised  subsection  requires  that  ground 
water  quality  descriptions  include,  at  a 
minimum,  for  the  permit  area  and  its 
adjacent  area:  pH,  total  dissolved  solids, 
hardness,  alkalinity,  acidity,  sulfates, 
total  iron,  total  manganese,  and 
chlorides.  Illinois  added  new  subsection 
(b)(l)(A)(ii)  to  require  that  ground  water 
quality  descriptions  include,  at  a 
minimum,  for  the  shadow  area  and  its 
adjacent  area:  pH,  total  dissolved  solids. 
total  iron  and  total  manganese.  For  the 
permit,  shadow,  and  adjacent  areas,  the 
Department  allows  the  measurement  of 
specific  conductance  in  lieu  of  total 
dissolved  solids  if  the  permittee 
develops  site  specific  relationships 
precisely  correlating  specific 
conductance  to  total  dissolved  solids  for 
specific  sites  for  all  zones  being 
monitored.  Illinois  revised  subsection 
(b)(1)(B)  by  adding  the  phrase  "for  the 
permit,  shadow,  and  adjacent  areas." 
The  revised  subsection  requires  ground 
water  quantity  descriptions  for  the 
permit,  shadow,  and  adjacent  areas  to 
include,  at  a  minimum,  rates  of 
discharge  or  usage  and  elevation  of  the 
potentiometric  siuface  in  the  coal  to  be 
mined.  It  also  requires  this  information 
for  each  water  bearing  stratum  above  the 
coal  to  be  mined  and  in  each  water 
bearing  stratum  which  may  be 
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potentially  impacted  below  the  coal  to 
be  mined. 

Illinois'  revised  regulation  contains 
the  same  or  similar  requirements  for  the 
permit,  shadow,  and  adjacent  areas  as 
the  counterpart  Federal  regulation  at  30 
CFR  784.14(b)(1).  Therefore,  wa  find 
that  Illinois'  regulation  at  62  lAC 
1784. 14(b)(1)  is  no  less  effective  than 
the  Federal  regulation. 

2.  Illinois  proposed  the  following 
revisions  to  its  regulations  at  62  lAC 
1784.14  and  1817.41: 

a.  62  lAC  1784.H(ej  Probable 
hydrologic  consequences  determination. 
Illinois  added  a  new  regulation 
provision  at  62  lAC  1784.14(e)(3)P)  to 
require  that  the  determination  of  the 
probable  hydrologic  consequences 
include  the  following  finding: 

Whether  the  underground  mining  activities 
conducted  after  January  19. 1996  may  resuil 
in  contamination,  diminution  or  interruption 
of  a  well  or  spring  in  existence  at  the  time 
the  permit  application  is  submitted  and  used 
for  aomestic.  drinking,  or  rasidential 
purposes  within  the  permit,  shadow  or 
adjacent  areas. 

With  one  exception,  Illinois'  proposed 
regulation  is  substantively  identical  to 
the  counterpart  Federal  regulation  at  30 
CFR  784.14(e)(3)(iv).  lUino'is  requires 
the  finding  to  be  made  for  underground 
mining  activities  conducted  after 
January  19. 1996.  while  the  Federal 
regulation  requires  the  finding  to  be 
made  for  underground  mining  activities 
conducted  after  October  24,  1992. 

b.  62  lAC  1817.41(1)  Drinking, 
domestic  or  residential  water  supply 
Illinois  replaced  its  currently  approved 
provision  for  replacement  of  water 
supplies  at  62  lAC  lB17.121(c)(3]  with 
the  following  new  provision  at  62  lAC 
1817.41(j): 

Driniung.  domestic  or  residential  water 
supply.  The  permittee  must  promptly  replace 
any  drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
inlemipted  by  underground  mining  activities 
conducted  after  January  19.  1996,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  Department  received  the 
permit  application  far  the  activities  causing 
the  loss,  contamination  or  interruption.  The 
baseline  hydrologic  information  required  in 
62  111.  Adm.  Code  1780.21  and  1784.14  and 
the  geologic  information  concerning  baseline 
hydrologic  conditions  required  in  62  111. 
Adm.  Code  1780.22  and  1784.22  will  be  used 
to  determine  the  impact  of  mining  activities 
upon  the  water  supply. 

With  one  exception,  Illinois'  proposed 
regulation  is  identical  to  the  coimterpart 
Federal  regulation  at  30  CFR  817.41(j). 
Illinois  requires  the  replacement  of 
protected  water  supplies  that  are 
contaminated,  diminished,  or 
interrupted  by  undergroiuid  mining 
activities  conducted  after  January  19, 


1996,  while  the  Federal  regulation 
requires  the  replacement  of  protected 
water  supplies  that  are  contaminated, 
diminished,  or  interrupted  by 
underground  mining  activities 
conducted  after  October  24.  1992. 

Illinois  did  not  use  the  October  24, 
1992,  effective  date  for  either  of  its 
regulations  because  its  approved 
program  did  not  require  replacement  of 
water  supplies  impacted  by 
underground  mining  acti\ities  until 
January  19.  1996.  The  Illinois  Surface 
Coal  Mining  Land  Conservation  and 
Reclamation  Act  prohibits  retroactively 
applying  regulations.  The  requirement 
to  replace  water  supplies  was  effective 
upon  passage  of  the  Energy  Policy  Act 
of  1992.  Permittees  in  both  primacy 
States  and  Federal  program  States,  as 
well  as  on  Indian  lands,  were  required 
to  comply  with  this  provision  for  their 
operations  conducted  after  October  24. 
1992.  OSM  and  most  State  regulatory 
authorities  ensured  that  complaints 
alleging  violations  of  the  nature  covered 
under  section  720(a)  of  SMCRA  were 
dociunented  and  a  record  maintained 
tmtil  Federal  regulations  to  enforce  the 
Energy  Policy  Act  were  promulgated. 
The  Federal  regidations  were 
promulgated  effective  May  1, 1995  (60 
FR  16722,  March  31.  1995).  In  the 
March  31 .  1995,  preamble  for  30  CFR 
843.25,  we  considered  the  possibility 
that  a  number  of  States  may  not 
authorize  enforcement  of  counterpart 
provisions  to  section  720(a)  of  SMCRA. 
as  of  October  24,  1992  (62  FR  16743). 
We  determined  that  in  order  to  ensure 
compliance  with  section  720(a)  in  those 
States,  OSM  would  provide  direct 
Federal  enforcement  for  any  claims  of 
damage  caused  by  underground  mining 
which  occtu-s  after  October  24.  1992, 
and  which  predates  State  program 
amendments.  The  Federal  regulation  at 
30  CFR  843.25(b)  clarifies  how  direct 
Federal  enforcement  procedures  will 
apply,  to  the  extent  they  are  initiated. 
"The  Federal  regulation  at  30  CFR 
843.25(a)  required  us  to  make  state-by- 
state  determinations  on  how  initial 
enforcement  of  the  Energy  Policy  Act 
and  implementing  Federal  regulations 
would  occnir.  Enforcement  could  be 
accomplished  through  the  State  program 
amendment  process.  State  enforcement, 
interim  direct  OSM  enforcement,  or 
joint  State  and  OSM  enforcement.  In  the 
July  28. 1995,  Federal  Register  (60  FR 
38677),  we  announced  our  decision  on 
initial  enforcement  of  underground  coal 
mining  water  replacement  requirements 
in  Illinois.  Based  on  the  information 
provided  by  Illinois,  we  determined  that 
initial  enforcement  of  the  water 
replacement  requirements  in  Illinois 


was  not  reasonably  likely  to  be  required 
and  that  implementation  would  be 
accomplished  through  the  State  program 
amendment  process.  Illinois  would 
enforce  the  requirements  for 
replacement  of  water  supplies  after  it 
amended  its  program  in  accordance 
with  Section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations. 
Therefore,  we  find  that  Illinois' 
regulations  at  62  lAC  1784.14(e)(3)(D) 
and  1817. 41(j)  are  no  less  effective  than 
the  counterpart  Federal  regulations  at  30 
CFR  784.14(e)(3)(iv)  and  81741()), 
respectively. 

C.  Revisions  to  Illinois'  Regulations  That 
Relate  to  Pre-subsidence  Surveys 

Since  approval  of  its  original  program 
in  1983.  Illinois  has  segregated 
imderground  mining  into  two  specific 
subsidence  control  plan  categories.  The 
first  category  is  termed  planned 
subsidence  in  which  the  extraction  of  a 
high  percentage  of  coal  results  in 
immediate,  predictable,  and  controlled 
subsidence.  The  second  category, 
termed  implaimed  subsidence,  includes 
mines  that  extract  a  lesser  percentage  of 
coal  and  leave  long  term  support  pillars 
to  prevent  subsidence  from  occurring. 
Since  1983.  Illinois  has  required  all 
underground  mining  operations, 
regardless  of  whether  they  are  planned 
or  unplanned  subsidence  operations,  to 
provide  a  general  survey  of  all 
renewable  resource  lands,  structiuvs. 
and  facilities  in  the  permit  application. 
Illinois  also  required  all  plaimed 
subsidence  operations  to  provide 
additional  details  on  the  structures  and 
a  plan  for  performing  condition  surveys. 
This  was  done  through  its  regulations  at 
62  lAC  1784.20(a)  and  requirements  in 
its  underground  mining  permit 
application  form. 

■The  general  siuvey  included 
topography  and  location  of  all  structures 
and  facilities,  including  pipelines, 
occupied  dwellings,  public  buildings, 
and  cemeteries.  By  policy.  Illinois  had 
required  the  general  survey  to  include 
information  on  water  supplies  since  its 
water  replacement  regulation  became 
effective  in  1996.  This  additional 
information  included  location, 
ownership,  and  depth  of  existing 
drinking,  residendal.  and  domestic 
water  supplies,  including  private  wells, 
municipal  wells,  and  springs.  Illinois 
has  found  that  the  information  provided 
in  the  application  (including  the 
baseline  hydrologic  information 
required  at  62  lAC  1784.14  and  the 
general  survev  information  required  at 
62  lAC  1784.20(a)  and  by  policy)  is 
sufficient  to  assess  the  need  for  a 
subsidence  control  plan.  Illinois  stated 
that  in  its  history  of  the  regidating 


underground  raining,  it  has  never 
exempted  an  applicant  from  submitting 
a  subsidence  control  plan.  Illinois  also 
stated  that  because  of  the  productivity 
of  the  lands  found  in  Illinois  and  the 
frequency  with  which  structiues  are 
encountered,  it  is  highly  unlikely  that  it 
will  grant  any  futiu«  undergroimd 
mining  applicants  exemptions  from 
submitting  subsidence  control  plans. 
With  16  years  of  experience  in 
subsidence  monitoring  and  mitigation 
imder  the  Illinois  program,  Illinois  has 
found  that  it  is  not  necessarj'  to  require 
site  specific  pre-subsidence  condition 
surveys  at  the  time  of  permit 
application.  Based  on  extensive  research 
on  subsidence  impacts  to  both  crop  land 
and  ground  water  conducted  from  1985 
to  1995  by  the  Illinois  Mine  Subsidence 
Research  Program,  Illinois  also 
determined  that  it  is  not  necessary  to 
require  site  specific  pre-subsidence 
water  surveys  at  the  time  of  permit 
application.  Illinois  revised  existing  62 
lAC  1784.20  and  1817.121  to  include 
provisions  relating  to  pre-subsidence 
surveys. 

1.  62  lAC  1784.20(bl(7l  Subsidence 
Control  Plan — Unplanned  Subsidence. 
Illinois  added  new  subsection  (b)(7)  for 
those  areas  where  unplanned 
subsidence  is  projected  to  be  used.  If 
impacts  could  reasoiubly  be  expected  to 
cause  material  damage,  this  new 
subsection  requires  tJie  subsidence 
control  plan  to  include  a  description  of 
procediires  to  determine  the  quantity 
and  quality  of  drinking,  domestic,  and 
residential  water  supplies  in  accordance 
with  62  lAC  1817.121(a)(2).  The 
applicant  may  request  an  exemption 
bom  conducting  stuveys  of  protected 
water  supplies  if  the  applicant  can 
demonstrate  that  material  damage 
resulting  from  undergroimd  mining  is 
not  likely  to  occur.  The  demonstration 
must  be  based  on  site  specific 
geotechnical  information,  stability 
design,  and  historical  performance 
provided  under  62  lAC  1784.20(b)(3) 
and  (b)(5). 

2.62IAC1 7a4.20fblial(BI  Subsidence 
Control  Plan — Planned  Subsidence. 
Illinois  added  new  subsection  (b)(8)(B) 
for  those  areas  where  planned 
subsidence  is  projected  to  be  used.  If 
impacts  could  reasonably  be  expected  to 
cause  material  damage,  it  requires  a 
description  of  procedures  to  determine 
the  condition  of  structures  and  facilities 
and  the  quantity  and  quality  of 
drinking,  domestic,  and  residential 
water  supplies.  If  the  applicant  can 
demonstrate  that  material  damage 
resulting  from  undergroimd  mining  is 
not  likely  to  occur,  the  applicant  may 
request  an  exemption  bom  conducting 
structure  condition  surveys  and/or 


surveys  of  drinking,  domestic  and 
residential  water  supplies  required  by 
62  lAC  1817.121(a)(2).  The  applicant 
must  base  the  demonstration  on  site 
specific  geotechnical  information, 
stability  design,  and  historical 
performance  provided  under  62  lAC 
1784.20(b)(3)  and  (b)(6). 

3.  62  lAC  18l7.l21fal(2l  Measures  to 
prevent  or  minimize  damage.  Illinois' 
proposed  regulation  at  62  LAC 
1817.121(a)(2)  provides  that,  based  on 
the  requirements  of  62  lAC 
1784.20(b)(7)  and  (b)(8),  the  permittee 
must  perform  a  survey  of  the  condition 
of  all  structures  and  facilities  that  may 
be  materially  damaged  or  for  which  the 
reasonably  foreseeable  use  may  be 
diminished  by  subsidence.  The 
permittee  must  also  perform  a  survey  of 
the  quantity  and  quality  of  all  drinking, 
domestic,  and  residential  water  supplies 
within  the  permit  area,  subsidence 
shadow  area,  and  adjacent  area  that 
could  be  contaminated,  diminished,  or 
interrupted  by  subsidence.  The 
permittee  must  pay  for  any  technical 
assessment  or  engineering  evaluation 
used  to  determine  the  pre-mining 
condition  or  value  of  such  structures 
and  facilities  and  the  quantity  and 
quality  of  drinking,  domestic,  or 
residential  water  supplies.  The 
permittee  must  provide  copies  of  the 
survey  and  any  technical  assessment  or 
engineering  evaluation  to  the  propert)' 
owner.  Subsection  (a)(2)(A)  requires  the 
permittee  to  perform  or  schedule  the 
condition  survey  of  structures  and 
facilities  a  minimiun  of  120  days  before 
undermining.  The  Department  may 
approve  a  lesser  time  if  justified  by  the 
permittee  in  writing.  The  permittee 
must  provide  a  copy  of  the  condition 
survey  to  the  property  owner  and 
maintain  a  copy  that  it  must  provide  to 
the  Department  upon  request.  The 
permittee  must  provide  the  Department 
with  verification  that  the  survey  has 
been  completed  and  forwarded  to  the 
property  owner.  Subsection  (a)(2)(B) 
requires  the  permittee  to  complete  the 
sur\'ey  of  drinking,  domestic,  and 
residential  water  supplies  120  days 
before  the  water  delivery  system  is 
undermined.  The  Department  may 
approve  a  lesser  time  if  justified  Iw  the 
permittee  in  writing.  The  permittee 
must  provide  a  copy  of  the  water  surx'ey 
to  the  property  owner  and  to  the 
Department. 

As  shown  above,  Illinois  requires  site 
specific  pre-subsidence  condition 
surveys  only  for  planned  subsidence 
operations.  Mines  that  demonstrate  a 
well-engineered,  stable  mine  plan 
(unplanned  subsidence)  are  not  required 
to  perform  a  site  specific  condition 
survey.  Applicants  must  base  their 


demonstration  on  site  specific 
geotechnical  parameters  that  are 
evaluated  by  using  acceptable 
engineering  equations  and  programs. 
Site  specific  pre-subsidence  water 
suri'eys  are  required  for  all  operations, 
unless  an  exemption  has  been  granted 
under  62  lAC  1784.20(b)(7)  or  (8)(B). 

In  a  letter  to  us  dated  August  2,  1999 
(Administrative  Record  No.  IL-5044). 
Illinois  discussed  its  regulation 
requirements  at  62  LAC  1784.20(b)(7). 
1784.20(b)l8)(B).  and  1817.121(a)(2): 

Illinois  is  maintaining  a  requirement  for 
site  specific  condition  Tturveys  ii}  the 
performance  standards  at  62  lAC  1817.121 
for  planned  subsidence  oper8tion.>>  only. 
Planned  subsidence  condition  sur^-eyswere 
historically  required  as  part  of  the  permit 
application  process  to  serve  as  e  method  of 
determining  the  degree  of  material  damage 
after  subsidence.  Proposed  17B4.20<b)l8)  will 
provide  a  clear  avenue  to  require  pre- 
subsidence  condition  surveys  for  planned 
sub.<;idence  operations.  ExempUons  from 
performing  (he  detailed  condition  surA'eys 
will  only  i>e  granted  if  a  demonstration  is 
made  thai  site  specific  mine  design,  geology, 
and  geotechnical  stability  data,  as  well  as 
past  experience  of  the  mine  and  mines  in  the 
region,  will  render  subsidence  damage 
unlikely. 

A  survey  of  all  private  wells  detining 
location,  ownership,  and  depth  will  be 
required  in  the  apptfcalion  for  all 
underground  mining  operations.  When  an 
exemption  from  performing  quanUty  and 
quality  analysis  of  drinlctng,  domestic,  and 
residential  water  supplies  is  requested,  the 
geotechnical  evaluation  of  stability  will  be 
u!;ed  to  analyze  the  potential  for  mine 
subsidence.  Mines  that  demonstrate  a  well- 
engineered,  stable  mine  plan  and 
demonstrate  that  overburden  conditions  will 
preclude  impacts  to  water  supplies  will  not 
be  required  to  perform  quantity  and  quality 
analysis.  This  demonstration  will  be  based 
on  site  specific  geoleclinicai  parameters 
evaluated  by  using  acceptable  engineering 
equations  and  programs'    *    "  .  In  addition 
to  subsidence  ground  control  evaluation,  the 
thickness  and  Uthology  of  the  interburden 
lielween  the  well  and  the  underground 
extraction  area  will  be  evaluated  for  potential 
roof  failure  propagation  that  could  intercept 
the  well  bearing  lithologic  unit.  Based  on 
subsidence  potential  and  potential  roof 
failure  impacts,  wells  will  be  site  specifically 
evaluated  for  the  netsssity  to  sample  and  test 
for  quality  and  quantity  parameters  prior  to 
mining. 

On  April  27, 1999,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  vacated  the  Federal  regulation  at 
30  CFR  784.20(a)(3)  that  required 
permittees  to  conduct  pre-subsidence 
structural  condition  and  water  surveys 
[National Mining  Ass'n  v.  Babbitt,  98- 
5320,  DC.  Cir  1999).  The  U.S.  Court  of 
Appeals  ruled  that,  after  enactment  of 
the  Energy  Policy  Act,  the  agency 
possessed  the  authority  to  require  such 
surveys.  However,  the  U.S.  Court  of 
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Appeals  vacated  30  CFR  784.20(a)(3) 
because  the  regulation  defined  the  area 
within  which  the  pre-subsidence 
structural  condition  survey  is  required 
by  reference  to  the  angle  of  draw.  The 
U.S.  Court  of  Appeals'  decision 
indicates  through  the  use  of  the  term 
■vacate"  that  all  of  30  CFR  784.20(a)(3) 
is  no  longer  valid;  therefore,  there  is  no 
counterpart  Federal  regulation  that 
requires  a  pre-subsidence  structural 
condition  and  water  survey.  While  the 
decision  of  the  U.S.  Court  of  Appeals 
clearly  stales  that  the  rule  requiring  a 
pre-subsidence  survey  at  30  CFR 
784.20(a)(3)  must  be  vacated,  it  might  be 
argued  that  the  vacation  order  only 
applies  to  the  portion  of  the  rule 
pertaining  to  structures,  which  is  tied  to 
the  angle  of  draw,  and  not  to  the  portion 
of  the  rule  pertaining  to  water  supplies, 
which  is  tied  to  the  permit  area  and 
adjacent  area.  In  either  case,  we  can 
approve  the  Illinois  rules.  Illinois' 
proposed  regulations  at  62  lAC 
1784.20(b)(7),  1784.20(b)(8)(B).  and 
1817.121(a)(2)  that  require  surveys, 
unless  an  exemption  is  obtained  imder 
62  lAC  1784.20(b)(7)  or  1784.20(b)(8)(B), 
are  not  based  on  whether  or  not  a 
structure  or  water  supply  is  located 
within  an  angle  of  draw.  They  are  based 
on  an  analysis  of  site  specific 
geotechnical  information,  stability 
design,  and  historical  performance 
information.  The  State  would  use  this 
analysis  to  determine  whether  impacts 
could  reasonably  be  expected  to  cause 
material  damage  to  structures  or  water 
supplies  within  the  permit,  shadow,  and 
adjacent  areas.  Illinois  has  16  years 
experience  in  regulating  underground 
coal  mining  operations,  including 
subsidence  monitoring  and  mitigation. 
As  discussed  above,  Illinois  provided 
technical  support  for  its  proposed 
regulations,  including  the  exemption 
provisions  at  30  CFR  1784.20(b)(7)  and 
1784.20(b)(B)(B).  Because  of  \he 
experience  obtained  during  its  years  of 
regulating  underground  coal  mining 
operations  and  the  technical  studies 
conducted  in  the  State.  Illinois 
determined  that  the  structure  condition 
and  water  survey  required  by  62  lAC 
1817.121(a)(2)  is  not  necessary  where, 
on  a  site  specific  basis,  an  acceptable 
engineering  and  technical  analysis 
demonstrates  that  the  proposed  mine 
will  not  result  in  subsidence-related 
damage  to  structures  or  water  supplies. 
Therefore,  we  find  that  Illinois' 
proposed  requirements  for  a  pre- 
subsidence  survey  are  not  inconsistent 
with  the  U.S.  Court  of  Appeals'  decision 
and  are  no  less  effective  than  the 
Federal  regulation  requirements  relating 
to  a  pre-subsidence  survey  at  30  CFR 


784.20(a).  We  also  find  that  Illinois' 
requiremenU  at  62  lAC  1784.20(b)(7), 
1784.20(b)(8)(B),  and  1817.121(a)(2)  are 
not  inconsistent  with  section  720(a)  of 
SMCRA  or  the  Federal  regulation 
requirements  at  30  CFR  784.20  and 
817.121  concerning  subsidence  control. 
Therefore,  we  are  approving  them. 

D  Revisions  to  Illinois'  Regulations 
That  Relate  to  Subsidence  Control  Plans 

With  the  exceptions  discussed  in 
Finding  C  above  and  the  fallowing 
exceptions,  Illinois'  requirements  for  a 
subsidence  control  plan  at  62  lAC 
1784.20(b)  are  substantively  identical  to 
the  Federal  requirements  at  30  CFR 
784.20(b). 

1.  62  lAC  784.20lhl(3).  Illinois 
recodified  existing  subsection  (c)  as  new 
subsection  (b)(3)  and  revised  it  to 
require  the  subsidence  control  plan  to 
include  a  description  of  the  lithology  of 
underlying  strata  and  geotechnical 
stability  parameters.  Illinois  also 
required  applicants  to  consider 
potential  underground  mining  impacts 
on  ground  water  supplies  in  the 
description  of  physical  conditions. 

(3)  A  description  of  the  physical 
conditions,  such  as  depth  of  cover,  seam 
thickness,  lithology  of  overlaying  and 
underlying  strata,  and  geotechnical  stability 
parameters  that  affect  the  likelihood  or  extent 
of  subsidence  and  subsidence  related  damage 
or  potential  underground  mining  impacts  on 
ground  water  supplies. 

Illinois  added  the  requirement  for  a 
description  of  the  underlying  strata  to 
emphasize  the  mine  floor  as  part  of  the 
analysis.  Illinois  added  the  requirement 
for  geotechnical  stability  parameters  to 
emphasize  the  need  for  site  specific  test 
results  or  standard  acceptable 
parameters  for  mine  slab'Uity  evaluation. 
Illinois  added  the  requirement  that  the 
description  of  physical  conditions 
consider  the  effect  of  "potential 
undergroimd  mining  impatrts  on  groiuid 
water  supplies"  to  allow  analysis  of 
potential  impacts  to  water  supplies. 

The  counterpart  Federal  regulation  at 
30  CFR  784.20(b)(3)  lists  the  minimal 
information  that  may  be  required  to 
analyze  the  likelihood  or  extent  of 
subsidence  or  subsidence-related 
damage.  It  requires  "a  description  of  the 
physical  conditions,  such  as  depth  of 
cover,  seam  thickness  and  lithol(}gy  of 
overlaying  strata,  that  affect  the 
likelihood  or  extent  of  subsidence  and 
subsidence-related  damage."  Illinois' 
revised  regulation  includes  the  Federal 
requirements  for  information  and 
emphasizes  additional  information  that 
it  considers  necessar>'  for  analysis  of 
potential  impacrts  irom  subsidence. 
Therefore,  we  find  that  Illinois' 
regulation  at  62  lAC  1784.20rb)(3)  is  no 


less  effec^tive  than  the  Federal  regulation 
at  30  CFR  784.20(b)(3). 

2.  62  LAC  1 784.2016)151.  Illinois 
recodified  existing  subsection  (d)  as 
new  subsection  {b)(5).  It  requires  a 
detailed  description  of  the  subsidence 
control  measures  for  those  areas  where 
implanned  subsidence  is  projected  to  be 
used.  Illinois  also  recodified  existing 
subsections  (d)(1)  through  (3)  as 
subsections  (b)(5)(A)  through  (C) 
without  change.  Existing  subsec:tion 
(d)(4)  was  recodified  as  new  subsection 
(b)(5)(D)  and  was  revised  to  require  the 
description  of  the  subsidence  control 
measures  to  include  those  measures  to 
be  taken  on  the  surface  to  prevent  or 
minimize  material  damage  or 
diminution  in  value  of  the  surface. 
Illinois  removed  existing  subsection 
(d)(S).  New  subsection  (b)(S)(E)  requires 
a  description  of  the  geotechnical  and 
engineering  analysis  of  the  mining 
geology  and  geometry,  percent 
extracrtion,  and  historic  performanc:e  to 
substantiate  a  stable  subsidence  control 
plan. 

Illinois'  regulations  at  62  lAC 
1784. 20(b)(5)(A)  through  (D)  are 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  784.20(b)(5)(i) 
through  (iv).  The  Federal  regulations  do 
not  contain  a  specific  counterpart  to 
Illinois'  provision  at  62  lAC 
1784.20(h)(5)(E).  However,  Illinois 
added  subsection  (b)(5)(E)  to  provide  a 
clearer  regidatory  basis  to  require 
information  such  as  floor,  coal,  and  roof 
strength  analysis  as  well  as  specific 
mine  design  past  performance  when 
considered  necessary.  Neither  Illinois' 
regulation  at  62  lAC  1784.20(b)(5)  nor 
the  counterpart  Federal  regulation  at  30 
CFR  784.20(h)(5)  limit  the  information 
on  subsidence  control  measures  that  a 
regulatory  authority  may  require  in  the 
subsidence  control  plan.  Therefore,  we 
find  that  Illinois'  regulation  at  62  lAC 
1784.20(b)(5)  is  no  less  effective  than 
the  Federal  regulation  at  30  CFR 
784.20(b)(5). 

3.  62  lAC  1 784.20lbll9l.  New 
subsecrtion  (b)(9)  requires  a  description 
of  the  measures  to  be  taken  in 
accordance  with  62  lAC  1817  41(j)  and 
1BJ7. 121(c)  to  replace  adversely  affected 
protected  water  supplies  or  to  mitigate 
or  remedy  any  subsidence  related 
material  damage  to  the  land  and 
protected  structures.  At  subsection 
(h)(9)(A)  the  applicant  must  provide 
procedures  to  determine  the  existenc:e 
and  degree  of  material  damage  or 
diminution  of  value  or  foreseeable  use 
of  the  surface,  structures  and  facilities, 
or  water  quality  and  quantity.  The 
procedures  must  address  resolution  of 
disputes  between  the  landowner  and  the 
permittee  over  the  existence,  amount. 


level  or  degree  of  damage,  such  as  third 
party  arbitration.  At  subsection  Cb)(9)(B), 
the  applicant  must  provide  a  plan  for 
determining  an  appropriate  present 
worth  amount.  The  applicant  must  also 
describe  how  he  or  she  will  resolve 
disputes  with  the  landowner  over  this 
amount.  For  example,  the  applicant 
could  propose  to  use  third  party 
arbitration. 

Illinois'  proposed  requirements  at  62 
lAC  1784.20(b)(9)  are  substantively  tile 
same  as  the  Federal  requirements  at  30 
CFR  784.20(b)(8).  There  are  no  Federal 
counterparts  to  Illinois'  proposed 
regulations  at  62  LAC  1784.20(b)(9)(A) 
and  (B).  However,  Illinois'  proposed 
regulations  are  based  on  requirements 
that  we  previously  approved  in  62  lAC 
1784.20(f).  They  enhance  the  provisions 
of  62  lAC  1784.20(b)(9)  by  requiring 
additional  information  that  the 
permittee  will  need  in  meeting  the 
requirements  of  62  lAC  1817.41, 
concerning  replacement  of  protected 
water  supplies,  and  62  lAC 
1817.121(c)(2).  concerning  repair  or 
compensation  for  damage  to  structures 
and  facilities.  Therefore,  we  find  that  62 
lAC  1784,20(b)(9)  is  no  less  effective 
than  the  counterpart  Federal  regulation 
at  30  CFR  784.20(b)(8).  and  we  are 
approving  it. 

E.  Revisions  to  Illinois'  Regulations  That 
Relate  to  Subsidence  Control 

1.  62  lAC  iai7.121lcll2)  Repair  or 
compensation  for  damage  to  structures 
and  facilities.  At  subsection  (c)(2), 
Illinois  added  the  heading  "Repair  or 
compensation  for  damage  to  strutrtures 
and  facilities."  Illinois  also  revised 
subsection  (c)(2)  to  require  the  permittee 
to  promptly  repair  or  compensate  the 
owner  for  material  damage  resulting 
from  subsidence  caused  to  any  structure 
or  facility  that  existed  at  the  time  of  the 
coal  extraction  under  or  adjacent  to  the 
materially  damaged  structure.  If  the 
repair  option  is  selet:ted,  the  permittee 
must  fully  rehabilitate,  restore  or 
replace  the  damaged  structure.  If 
compensation  is  selected,  the  permittee 
must  compensate  the  owner  of  the 
damaged  structure  for  the  full  amount  of 
the  decrease  in  value  resulting  from  the 
subsidence-related  damage.  The 
permittee  may  provide  compensation  by 
the  purchase,  before  mining,  of  a  non- 
cancelable  premiiun-prepaid  insurance 
policy.  These  requirements  apply  only 
to  subsidence-related  damage  caused  by 
undergroimd  coal  extraction  conducted 
after  February  1. 1983. 

Illinois'  revised  regulation  at  30  CFR 
1817.121(c)(2)  is  substantively  the  same 
as  the  Federal  regulation  at  30  CFR 
817.121(c)(2)  with  the  following 
exceptions: 


a.  The  Federal  regulation  at  30  CFR 
817.121(c)(2)  requires  the  permittee  to 
repair,  or  compensate  the  owner  for, 
material  damage  resulting  from 
subsidence  caused  to  any  non- 
commercial building,  occupied 
residential  dwelling,  and  related 
structiues.  At  62  lAC  1817.121(c)(2). 
Illinois  uses  the  terminology  "structures 
and  facilities"  in  place  of  die  Federal 
terminology.  Illinois  is  using  this 
terminolog>'  because  its  regulation  at  62 
lAC  1817.121  has  required  permittees  to 
correct  material  damage  htim 
subsidence  caused  to  all  structures  and 
facilities  by  repairing  the  damage  or 
compensating  the  owner  since  its 
effective  date  on  February  1.  1983. 
Because  Illinois'  terminology  would 
include  all  non-commercial  buildings, 
occupied  residential  dwellings,  and 
related  structures,  we  find  that  it  will 
not  make  62  lAC  1817.121(c)(2)  less 
effective  than  the  counterpart  Federal 
regulation  at  30  CFR  817.121(c)(2). 

b  The  Federal  regulation  at  30  CFR 
817.121(c)(2)  requires  repair  or 
compensation  for  material  damage 
residting  from  subsidence  caused  to  any 
non-commercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  that  existed  at  the  time  of 
mining.  Illinois'  regulation  at  62  lAC 
1817.121(c)(2)  requires  repair  or 
compensation  for  material  damage 
resulting  fi'om  subsidence  caused  to  any 
structure  or  facility  that  existed  at  the 
time  of  the  coal  extraction  under  or 
adjacent  to  the  materially  damaged 
structure,  to  its  August  2. 1999, 
submittal,  Illinois  mdicated  that  its 
change  in  language  from  "existed  at  the 
time  of  mining  "  to  "existed  at  the  time 
of  the  coal  extraction  under  or  adjacent 
to  the  materially  damaged  structure  " 
makes  it  clearer  as  to  how  to  monitor 
and  track  which  structures  are  covered. 
Illinois  stated  that  "|i]t  does  not  change 
the  intent  of  covering  all  structures  in 
existence  at  the  time  of  mining." 
Because  subsidence  damage  resulting 
fi'om  mining  could  not  occur  to  a 
structure  until  coal  is  extracted  and 
because  Illinois  interprets  its  language 
to  cover  all  structures  in  existence  at  the 
time  of  mining,  we  find  that  this  change 
in  language  will  not  make  62  lAC 
1817.121(c)(2)  less  effective  than  the 
Federal  regulation  at  30  CFR 
817.121(c)(2). 

c.  The  Federal  regulation 
requirements  at  30  CFR  817.121(c)(2) 
apply  only  to  subsidence-related 
damage  caused  by  undergroimd  mining 
activities  conducted  after  October  24. 
1992.  Illinois'  regulation  requirements 
at  62  lAC  1817.121(c)(2)  apply  to 
subsidence-related  damage  caused  by 
underground  c»al  extraction  conducted 


after  February  1.  1983.  Because  the 
Illinois  program  has  required  permittees 
to  t:orrect  material  damage  resulting 
from  subsidence  caused  to  any 
structures  or  facilities  under  62  lAC 
1817.121  since  February  1.  1983.  we  are 
appro\TnE  this  regulation. 

2.  62  lAC  iei7.121(cll31  Adjustment 
of  bond  amount  for  subsidence  damage 
Existing  subsection  (c)(3)  was  removed 
New  subsection  (c)(3)  provides 
requirements  for  adjustinent  of  the 
performance  bond  amount  when 
subsidence-related  material  damage  to 
protecrted  land,  structures  or  facilities 
occnir  or  when  contamination, 
diminution,  or  interruption  to  a  water 
supply  occurs.  The  Department  must 
require  the  permittee  to  obtain 
additional  performance  bond  in  the 
amount  of  the  estimated  cost  of  the 
repairs  if  the  permittee  will  be  repairing 
the  damage,  or  in  the  amount  of  the 
decrease  in  value  if  the  permittee  will 
be  compensating  the  owners,  or  in  the 
amount  uf  the  estimated  cost  to  replace 
the  protected  water  supply  if  the 
permittee  will  be  replacing  the  water 
supply.  The  additional  performance 
bond  must  remain  in  force  until  the 
repair,  compensation,  or  replacement  is 
completed.  If  repair,  compensation,  or 
replacement  is  completed  within  90 
days  of  the  occurrence  of  damage,  no 
additional  bond  is  required.  This  time 
frame  may  be  extended,  but  not  to 
exceed  one  year,  if  the  permittee 
demonstrates  that  subsidence  is  not 
complete,  that  not  all  probable 
subsidence-related  material  damage  has 
occurred  to  lands  or  protected 
stnjc:tures.  or  that  not  all  reasonable 
anticipated  changes  have  occurred 
affecting  protected  water  supplies.  The 
permittee  may  also  use  appropriate 
terms  and  conditions  for  liability 
insurance  to  assure  that  the  financial 
responsibility  to  comply  with 
subsection  (c)  is  in  place. 

Illinois'  regulation  requirements  at  62 
lAC  lB17.121(c)(3)  are  substantively 
identical  to  the  Federal  regulation 
requirements  at  30  CFR  817.121(c)(5) 
with  the  following  exception:  There  is 
no  direct  Federal  counterpart  to  Illinois' 
pro\ision  concerning  the  use  of  liability 
insurance  to  assure  financial 
responsibility.  However,  the  preamble 
to  the  Federal  regulation  at  30  CFR 
817.121(c)(5)  specifically  addresses  the 
option  of  using  liability  insurance  that 
would  be  implemented  bv  IlUnois' 
provision  (62  FR  1674]-l'67842.  March 
31. 1995).  In  that  preamble,  we  stated 
diat  under  30  CFR  800.14(c).  if  the 
liability  insurance  polic)'  required 
under  section  30  CFR  81)0.60  would 
provide  coverage  sufficient  to  fund  the 
reclamation  of  subsidence  damage,  that 
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insurance  may  be  substituted  for 
increased  bond.  Therefore,  we  find  that 
Illinois'  proposed  regulation  at  62  lAC 
1817.1211c)(3)  is  consistent  with  and  no 
less  effective  than  the  counterpart 
Federal  regulation  at  30  CFR 
817.121(c)(5). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  requested  public  comments  on  the 
proposed  amendment,  but  did  not 
receive  any. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i).  we 
requested  comments  on  the  amendment 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the  Illinois 
program  (Administrative  Record  No.  IL- 
5045).  By  letter  dated  September  2, 
1999.  the  Natural  Resources 
Conservation  Services  (NRCS)  provided 
comments  (Administrative  Record  No. 
11,-S047).  However,  these  comments  did 
not  pertain  to  the  Illinois  program 
revisions  concerning  subsidence  control 
and  water  replacement.  Therefore,  we 
will  discuss  NRCS's  comments  in  our 
future  final  rule  dociunent  for  IL-097- 
FOR.  Part  U. 

EnWronmentoy  Protection  Agency  (EPAI 

Under  30  (3T?  732.17(h)(ll)(ii),  we 
are  required  to  get  a  written  agreement 
from  the  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  None  of  the 
revisions  that  Illinois  proposed  to  make 
in  this  amendment  pertain  to  air  or 
water  quality  standards.  Therefore,  we 
did  not  ask  the  EPA  to  agree  on  the 
amendment. 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  proposed 
amendment  from  the  EPA 
(Administrative  Record  No.  IL-5045) 
The  EP.A  did  not  respond  to  our  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  lACHPI 

Under  30  CFR  732.17(h)(4).  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  None  of  the  revisions  that 
Illinois  proposed  to  make  in  this 
amendment  pertain  to  historic 
properties.  However,  on  August  10. 
1999.  we  requested  comments  from  both 
the  SHPO  and  ACHP  (Administrative 
Record  No.  IL-5045).  but  neither 
responded  to  our  request. 


V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  revisions  made  to  62  LAC 
1701.  Appendix  A.  1784.14, 1784.20. 
1817.41.  and  1817.121  in  the 
amendment  submitted  by  Illinois  on 
August  2.  1999.  We  approve  the 
regulations  that  Illinois  proposed  with 
the  provision  that  they  be  published  in 
identical  form  to  the  regulations 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  913.  which  codify  decisions 
concerning  the  Illinois  program.  We  are 
making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Illinois  to  bring  its  program 
into  conformity  with  the  Federal 
standards.  SMCRA  requires  consistency 
of  State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  exempts  this  rule  from  review 
imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.1 7(h)(10). 
decisions  on  State  regulatory  programs 
and  program  amendments  submitted  by 
the  States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730.  731.  and  732  have  been 
met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 


of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  pre^ously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  tliis  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  SlOO  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  3D  CFR  Part  B13 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  29.  1999. 
Riduid ).  Seibel, 

.Acting  Regional  Director.  Mid-Continent 
Rt^ional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  913  is  amended 
as  set  forth  below; 

PART913— ILUNOtS 

1.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq. 

2.  Section  913.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

J  91 3.1 5    Approval  of  Illinois  regulatory 
program  amendments. 


Original  amendment  submis-       _,,.  _,  „    ,     . ,     „ 
sion  date  '^^'^  °'  ""^  publication 


Citation/description 


August  2, 1999 December  6,  1999 


62  lAC  1701.  Appendix  A:  1784.14(b)(1).  (b)(1)(A)  (i)  and  fli).  (b)(1)(8).  (eH3)(D). 
1784.20(a),  (a)(1)  and  (2),  (b),  (b)(1)  through  (10);  1817.41(1);  1817.121(a)(1) 
through  (4).  (c)(1)  through  (3). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[UT-001-0018a;  FRL-8482-g) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
Road  Salting  and  Sanding,  Control  ol 
Installations.  Revisions  to  Salting  and 
Sanding  Requirements  and  Deletion  of 
Non-Ferrous  Smelter  Orders, 
Incorporation  by  RefereiKe,  and 
Nonauiistantive  Change* 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Direct  final  rule. 

SUMMARY:  On  February  1. 1995.  the 
Governor  of  the  State  of  Utah  submitted 
State  Implementation  Plan  (SIP) 
revisions  for  the  purpose  of  establishing 
new  requirements  for  road  sanding  and 
salting  in  section  9.A.6.7  (referred  to  by 
the  State  as  section  IX.A.O.g  in  a 
renumbering  revision  that  has  yet  to  be 
approved  by  EPA)  of  the  SIP  and  in 
UACR  R307-1-3,  updating  the 
incorporation  by  reference  in  R307-2-1. 
deleting  obsolete  measures  for 
□onferrous  smelters  in  R307-1-3.  and 
nonsubstantive  changes  to  R307-1-1 
and  R307-1-3.  This  action  is  being 
taken  under  section  1 10  of  the  Clean  Air 
Act  (Act). 

DATES:  This  rule  is  effective  on  February 
4,  2Q{)0  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
January  5,  2000.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
AOOOESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
AR.  Enviromnental  Protection  Agency 
(EPA),  Region  Vm.  999  18th  Street, 
Suite  500,  Denver,  Colorado,  80202. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program. 
Envirorunental  Protection  Agency, 


Region  Vin,  999  18th  Street,  Suite  500, 
Denver.  Colorado,  80202  and  copies  of 
the  Incorporation  by  Reference  material 
are  available  at  the  Air  and  Radiation 
Docket  and  Information  Center. 
Enviromnental  Protection  Agency.  401 
M  Street,  SW.  Washington.  DC  20460. 
Copies  of  the  state  documents  relevant 
to  this  action  are  available  for  pubUc 
inspection  at  the  Utah  Department  of 
Environmental  Quality.  Division  of  Air 
Quality.  150  North  1950  West.  Salt  Lake 
City,  Utah  84114-4820. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Rosenberg.  EPA,  Region  VIII, 
(303)  312-6436. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we,"  "us,"  or  "our"  are  used,  we  mean 
the  Environmental  Protection  Agency 
(EPA). 

Table  of  ConleDls 

i.  EPAs  Final  Action 
What  Action  is  EPA  Taking  in  Uiis  Direct 
Final  Rule? 

II.  Summary  of  SIP  Revision 

A.  What  Revisions  Were  Made  to  the  SIP? 

B.  Did  Utah  Follow  the  Proper  Procedures 
for  Adopting  these  Revisions? 

III.  Backgroiuid 

What  Problems  Doss  Today's  Rule 
Address? 
rv.  Administrative  Requirements 

I.  EPA's  Final  Action 

What  Action  is  EPA  Taking  in  this 
Direct  Final  Rule? 

We  are  approving  the  Governor's 
submittal  of  February  1. 1995.  that 
establishes  new  requirements  for  road 
salting  and  sanding  in  section  9. A. 6. 7 
(referred  to  by  the  State  as  section 
IX.A.e.g)  of  the  SIP  and  in  UACR  R307- 
1-3.  Concurrently,  the  State's 
"Incorporation  by  Reference"  was 
changed  in  UACR  R307-2-1.  This  same 
submittal  also  deletes  obsolete  rules  for 
nonferrous  smelter  orders  in  UACR 
R307-1-3,  and  makes  nonsubstantive 
changes  to  R307-1-1  and  R307-1-3. 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 


should  adverse  comments  be  filed.  This 
rule  will  be  effective  February'  4.  2000 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  5,  2000.  If  we  receive  adverse 
conunents,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  efiect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  We 
will  not  institute  a  second  conunent 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  <o  at 
this  time. 

n.  Summary  of  SIP  Revision 

A.  What  Revisions  Were  Made  to  the 
SIP? 

This  revision  made  changes  to  the 
road  salting  and  sanding  requirements 
in  section  9  A.6.7  (referred  to  by  the 
State  as  section  IX.A.e.g)  of  the  SIP  and 
in  UACR  R307-1-3.  This  regulatory 
revision  achieves  the  20%  emission 
reduction  relied  upon  in  the  SIP's 
attainment  demonstration.  The  State 
revised  the  SIP  and  UACR  R307-1-3.2.7 
to  establish  the  use  of  salt  that  is  at  least 
92%  sodium  chloride  as  Reasonably 
Available  Control  Technology  (RACT) 
for  road  anti-skid  treatment  Entities 
applying  a  material  other  than  this  are 
required  to  either  demonstrate  that  the 
material  generates  no  more  emissions 
than  salt  which  is  at  least  92%  sodium 
chloride,  or  to  sweep  the  affected 
roadways  using  vacuum  street  sweeper 
technology  within  three  days  of  the  end 
of  the  storm  for  which  the  material  was 
applied.  Recordkeeping  requirements 
were  also  imposed.  Concurrent  with  this 
action,  the  State's  incorporation  by 
reference  under  R307-2-1  was  updated 
to  change  the  recentlv  amended  date  of 
the  SIP  from  December  18,  1992  to 
December  9. 1993. 

In  addition  to  the  changes  to  road 
salting  and  sanding,  UACR  R307-1- 
3.10,  "Non-Ferrous  Smelter  Orders." 
was  deleted  due  to  its  being  obsolete 
because  the  nonferrous  smelter  orders 
expired  on  January  1. 1988. 

After  the  rexised  rules  were  adopted, 
the  State  identified  a  ntmiber  of 
typographical  errors  in  the  printed 
version  of  the  road  salting  and  sanding 
rules  in  "Control  of  Installations  "  This 
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was  corrected  through  a  nonsubstantive 
change  revision  (D.\R  filing  #15820)  in 
R307-1-3.2.7.  The  State  also  made  a 
definition  change  to  the  definition  for 
PMiD  precursor  at  this  time.  This  was 
corrected  through  a  nonsubstantive 
change  reiision  (DAR  filing  »15819)  in 
L'ACR  R307-:-l.  The  revisions  were 
included  in  the  submittal  to  EPA  on 
February  1. 1995  as  well. 

fl.  Did  Utah  Follow  the  Proper 
Procedures  for  Adopting  These 
Bevisions? 

The  Clean  Air  Act  (Act)  requires 
States  to  observe  certain  procedural 
requirements  in  developing  SIP 
revisions  for  submittal  to  us  Section 
110(a)(2)  of  the  Act  provides  that  each 
SIP  revision  be  adopted  after  going 
through  a  reasonable  notice  and  public 
hearing  process  prior  to  being  submitted 
by  a  State. 

Copies  of  the  proposed  changes  were 
made  available  to  the  public  and  the 
State  held  pubUc  hearings  foe  the 
changes  to  R307-2-1  "Incorporation  by 
Reference"  and  SIP  section  9.A.6.7. 
"Road  Salting  and  Sanding"  (DAR  filing 
•14834)  as  well  as  for  the  changes  to 
R307-1-3  "Control  of  Installations"  for 
the  road  salting  and  sanding  changes 
and  the  deletion  of  "Non-Ferrous 
Smelter  Orders"  (DAR  filing  #14833)  on 
October  5, 1993,  October  6, 1993. 
October  7, 1993  and  October  13. 1993. 
The  State  made  changes  In  response  to 
public  comments  and  the  rule  revisions 
to  R307-2-1  and  SIP  section  9.A.6.7 
were  adopted  by  the  Air  Quality  Board 
on  January  3. 1994  and  became  efiactive 
on  lanuary  31. 1994:  the  revisions  to 
R307-1-3  were  adopted  by  the  Air 
Quality  Board  on  November  5, 1993  and 
became  effective  on  January  3. 1994. 
The  nonsubstantive  changes  which  were 
made  to  R307-1-1,  "Foreword  and 
Definitions"  and  R307-1-3  "Control  of 
Installations"  (DAR  filing  #15819  and 
#15820)  were  effective  on  Jtme  1. 1994. 
These  revisions  were  formally 
submitted  by  the  Governor  on  February 
1.  1995.  This  submission  was  found  to 
be  administratively  and  technically 
complete  in  a  letter  to  the  Governor 
dated  July  27,  1995. 

m.  Background 

What  Problems  Does  Today's  Rule 
Address? 

On  February  1. 1995.  the  Governor 
submitted  revisions  to  the  road  salting 
and  sanding  provisions  in  the  SIP  and 
the  State  rules,  along  with  a  deletion  of 
the  Non-Ferrous  Smelter  Orders,  and  an 
updated  incorporation  by  reference  and 
other  nonsubstantive  changes.  This 
submission  was  found  to  be 


administratively  and  technically 
complete  in  a  letter  to  the  Governor 
dated  July  27,  1995. 

Road  salt  and  sand  are  minor 
emission  sources  in  Salt  Lak6  and  Utah 
Counties,  with  design  day  impacts 
ranging  from  0%  to  3.2%  for  salt  and 
0%  to  7.5%  for  sand  and  other  road 
dust.  The  original  SIP  (approved  in 
1994)  required  all  agencies  applying 
salt,  sand  or  other  anti-skid  materials  to 
roadways  in  the  nonattainment  areas  to 
submit  a  plan  to  the  State  documenting 
the  methods  and  schedtile  that  wotUd  be 
used  to  achieve  a  25%  reduction  in 
roadway  surface  loading  of  these 
materials,  which  was  in  turn  anticipated 
to  provide  a  20%  reduction  in  ambient 
contributions  from  this  source  category. 

In  addition,  the  State  committed  to 
complete  a  study  to  gather  more 
information  on  this  source  category  in 
order  to  confirm  the  expected  20% 
reduction.  This  study  was  completed  in 
1992.  It  demonstrated  that  road  salting 
was  not  a  contributor  to  PMio  in  the 
nonattainment  areas.  The  roadways 
sampled  during  the  study  were  found  to 
be  cleaner  after  storm  events  than  prior 
to  the  events,  leading  the  State  to  the 
conclusion  that  road  salting  did  not 
contribute  PMio  emissions  to  the 
nonattainment  area.  As  a  restdt  of  this 
finding,  the  State  revised  the  SIP  and 
R307-1-3.2.7  to  establish  evaporative 
salt  (the  type  used  during  the  study)  as 
Reasonably  Available  Control 
Technology  for  road  anti-skid  treatment. 
Entities  applying  a  material  other  than 
at  least  92%  sodium  chloride  salt  are 
required  to  either  demonstrate  that  the 
material  generates  no  more  emissions 
than  this  salt,  or  to  sweep  the  affected 
roadways  using  vacuum  street  sweeper 
technology  wi&n  three  days  of  the  end 
of  the  storm  for  which  the  material  was 
applied.  Recordkeeping  requirements 
were  also  imposed. 

This  regulatory  revision  achieves  the 
20%  emission  reduction  relied  upon  in 
the  SIP'S  attainment  demonstration.  As 
noted  above,  salt  that  is  at  least  92% 
sodium  chloride  (used  by  the  majority 
of  road  maintenance  agencies  in  the 
nonattainment  areas)  was  found  to  have 
no  impact  on  PMio  concentrations. 
Vacuum  sweeper  technology  has  been 
found  through  a  number  of  EPA  and 
non-EPA  studies  to  reduce  PMk, 
emissions  from  roadways  by 
approximately  34% ,  exceeding  the  20% 
emission  reduction  target  in  the  SIP. 

In  addition  to  the  changes  to  road 
sanding  and  salting.  UACR  R307-1- 
3.10.  "Non-Ferrous  Smelter  Orders," 
allowing  nonferrous  smelters  to 
postpone  compliance,  was  deleted  due 
to  this  provision  being  obsolete. 
Pursuant  to  CAA  section  119, 


nonferrous  smelters  could  postpone 
their  compliance  with  the  statutes,  but 
compliance  could  not  be  postponed 
beyond  January  1, 1988. 

After  the  revised  rules  were  adopted, 
the  Stale  identified  a  number  of 
typographical  errors  in  the  printed 
version  of  the  rules.  The  State  also  made 
a  minor  change  to  the  definition  for 
PMio  precursor  at  this  time.  These  were 
corrected  through  nonsubstantive 
change  revisions  (DAR  filing  #15820 
and  #15819).  This  revision  was 
submitted  to  EPA  on  February  1, 1995 
as  well 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regtdatory  Planning 
and  Review." 

fl.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  nde  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  govenunent.  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997), 
applies  to  any  rule  that;  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator)'  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  rea.sonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  commiuiUes  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compUance 
costs  on  those  communities,  unless  the 
Federal  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  ff  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPAs  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  stmunary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
govenunents.  Accordingly,  the 


requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  1 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Unior)  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-68  (1976):  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1 995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  govenunents  in  the 
aggregate:  or  to  private  sector,  of  S1(X) 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  sigciificantly  or  uniquely 
impacted  by  the  rule. 

KPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federa]  action 
approves  pre-existing  requirements 


under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  Slate,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  el  seq  ,  as  added  by  the  Small 
Business  Regulatory  Eaforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  C^neral 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptt-oller  General  of  the  United 
Stales  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  lake  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1 995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VC^)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  ludicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
Stales  Court  of  Appeals  for  the 
appropriate  circuit  by  February  4.  2000, 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),) 
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List  of  Soblects  in  40  CFR  Part  52 

Enviromtiental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Daled:  November  9.  1999. 
lack  W.  McGraw. 
Acting  Regional  Administrutor  Region  VtlL    ■ 

40  CFR  part  52.  subpart  TT  of  chapter 
I.  title  40  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  7401  el  seq. 

Subpart  TT— Utah 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(43)  to  read  as 
follows: 

SS2.2320    Identification  of  plan. 

(c)  •   *   • 

(43)  On  February  1.  1995  the 
Governor  of  Utah  submitted  revisions  to 
the  Utah  SIP  to  revise  the  provisions  for 
road  salting  and  sanding  in  Section  9. 
part  A  of  the  SIP  and  in  UACR  R307- 
1-3.  updating  the  incorporation  by 
reference  in  R307-2-1 .  deleting  obsolete 
measures  for  nonferrous  smelters  in 
R307-1-3,  and  making  nonsubstantive 
changes  to  UACR  R307-1-1  and  R307- 
1-3. 

(i)  Incorporation  bv  reference. 

(A)  UACR  R307-1-3,  a  portion  of 
"Control  of  Installations,"  revisions  to 
road  salting  and  sanding  requirements 
and  deletion  of  non  ferrous  smelter 
orders,  as  adopted  by  Utah  Air  Quality 
Board  on  November  5,  1993,  effective  on 
January  3.  1994. 

(B)  UACR  R307-2-1.  "Incorporation 
by  Reference,"  revised  date  for 
incorporation  by  reference  of  the  State 
Implementation  Plan,  as  adopted  by 
Utah  Air  Qualitj'  Board  on  January  31, 
1994. 

(C)  UACR  R307-1-1,  "Foreword  and 
Definitions,"  nonsubstantive  change 
made  to  definition  of  "PMio  precursor." 
effective  on  June  1,  1994. 

(D)  UACR  R307-1-3,  "Control  of 
Installations,"  nonsubstantive  changes 
to  road  salting  and  sanding,  effective  on 
lunel,  1994. 

(ii)  Additional  Material. 

(A)  February  22.  1999  letter  from 
Ursula  Trueman,  Director,  Utah 
Division  of  Air  Quality,  to  Richard 
Long,  Director,  EPA  Region  Vni  Air  and 
Radiation  Program,  transmitting 
nonsubstantive  change  correction  to 
R307-2-1,  "Incorporation  by 


Reference."  that  was  left  out  of  the 
Februarv  1. 1995  SIP  submittal. 

IB)  March  16, 1999  letter  from  Larry 
Svoboda.  Unit  Leader,  EPA  Region  VIII 
Air  and  Radiation  Program,  to  Ursula 
Trueman.  Director.  Utah  Division  of  Air 
Qualit>'.  explaining  EPA's  interpretation 
of  nonsubstantive  revision  to  definition 
of  "PMio  precursor. "  * 

(C)  April  28, 1999  letter  fiT>m  Richard 
Sprott,  Planning  Branch  Manager,  Utah 
Division  of  Air  Qualitv.  to  Larrv 
Svoboda.  Unit  Leader.  EPA  Region  VIII 
Air  and  Radiation  Program,  providing 
explanation  for  and  background  to  the 
"PMio  precursor"  definition. 

(D)  August  26,  1999  fax  from  Jan 
Miller.  Utah  Division  of  Air  Quality,  to 
Cindy  Rosenberg,  EPA  Region  VIII  Air 
and  Radiation  Program,  transmitting 
doctmientation  for  effective  date  of  the 

■PMii)  precursor"  definition. 

IFR  DcK.  99-31533  Filed  12-3-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(SIP  NOS.  MT-001-0012a;  MT-001-0013a: 
MT-O0t-O014a;  MT-001-0015a;  FHL-6482- 
78) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana:  Emergency  Episode  Plan, 
Columbia  Falls,  Butte  and  Missoula 
Particulate  Matter  State 
Implementation  Plans,  Missoula 
Cart>on  Monoxide  State 
ImplefTtentation  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  Bnal  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  approving  State  Implementation 
Plan  (SIP)  revisions  submitted  by  the 
State  of  Montana.  The  revisions  update 
the  State  of  Montana's  Emergency 
Episode  Plan:  Columbia  Falls,  Butte  and 
Missoula's  Particulate  Matter 
(particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10))  Plans;  and  the 
Missoula  carbon  moflbxide  (CO)  Plan. 
The  intended  effect  of  this  action  is  to 
make  the  federally  approved  SIP 
consistent  with  the  State  adopted  SIP 
with  respect  to  the  Emergency  Episode 
Plan,  Columbia  Falls,  Butte  and 
Missoula's  PM-10  SIPS  and  Missoula's 
CO  SIP.  EPA  is  taking  this  action  under 
sections  110  and  179  of  the  Clean  Air 
Act  (Act).  EPA  is  also  updating  out-of- 
date  sections  in  40  CFR  part  52.  subpart 
BB — Montana. 


DATES:  This  rule  is  effective  on  February 
4,  20(X)  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
January  5,  2000.  If  adverse  comment  is 
received.  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  bo 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR. Environmental  Protection  Agencv 
(EPA).  Region  Vm.  999  18th  Street, 
Suite  500,  Denver.  Colorado,  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program. 
Environmental  Protection  Agencv, 
Region  VIII.  999  18th  Street.  Suite  500. 
Denver,  Colorado  and  copies  of  the 
Incorporation  by  Reference  material  are 
available  at  the  Air  and  Radiation 
Docket  and  Information  Center. 
Environmental  Protection  Agency.  401 
M  Street.  SW.  Washington,  DC  20460. 
Copies  of  the  State  documents  relevant 
to  this  action  are  available  for  public 
inspection  at  the  Montana  Department 
of  Environmental  Quality.  Air  and 
Waste  Management  Biu^au,  1520  E.  6th 
Avenue.  Helena.  Montana  59620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ostrand,  EPA.  Region  VIII.  (303) 
312-6437 

SUPPt-EMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we."  "us,"  or  "our"  are  used  we  mean 
EPA.  On  July  8.  1997,  the  (Jovemor  of 
Montana  submitted  a  formal  revision  to 
its  State  hnplementation  Plan  (SIP).  The 
SIP  revision  consists  of  minor 
modifications  to  the  Butte,  Columbia 
Falls  and  Missoula  PM-10  control 
plans,  the  Missoula  CO  control  plan, 
and  an  update  to  the  Montana 
Emergency  Episode  Plan. 

I.  Summary  of  SIP  Revision 

A.  Columbia  Falls  PM-10  Control  Plan 

The  July  8. 1997  SIP  submittal  revised 
the  State's  SIP  narrative  page  numbering 
for  the  Columbia  Falls  PM-10  control 
plan  and  Table  15.11.14A.  Columbia 
Falls  24-hour  Demon.stration  of 
Compliance  Implementation  of 
Contingency  Measure,  and  Table 
15.11. 15B.  Columbia  Falls  24-hour 
Demonstration  of  Compliance.  The 
Tables  are  contained  in  the  SIP 
narrative. 

The  revisions  to  the  above  tables 
make  minor  modifications  to  the 
attainment,  maintenance  and 
contingency  measures  demonstrations. 
In  a  recent  review  of  the  Columbia  Falls 
attainment  demonstration  the  State 
believed  that  the  24-hour  attainment 
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demonstration  contained  in  the  SIP 
revisions  EPA  approved  in  1994  and 
1996 '  had  incorrectly  labeled  the  source 
categories.  The  revised  tables  correct 
thi.s  error.  With  these  minor  revisions, 
Columbia  Falls  still  demonstrates 
attainment  of  the  PM-10  NAAQS. 
We  believe  the  revisions  to  the 
Columbia  Falls  PM-10  SIP  are  minor. 
Wo  are  approving  the  revisions  to  the 
Columbia  Falls  PM-10  SIP. 

B.  Butte  PM-10  Control  Plan 

The  July  8,  1997  SIP  submittal  revises 
the  State's  PM-10  attainment 
demonstration  for  Butte.  Specifically, 
the  SIP  revision  modifies  the  following 
tables  contained  in  the  SIP  narrative: 
Table  47.10.14. 3C,  Contingency 
Measure  Demonstration — 24-Hour; 
Table  47.10.15A.  Control  Strategy 
Credit;  Table  47. 10.15. 2A,  Butte  "24- 
Hour  Demonstration  of  Compliance  and 
the  SIP  narrative  in  sections  47.10.10.3, 
Rhone-Poulenc  Basic  Chemicals,  Co. 
(Rhone-Poulenc)  Control  Efficiency,  and 
47,10.15.2,  24-Hour  Demonstration  of 
Attainment  and  Maintenance. 

Rhone-Poulenc.  a  contributor  of  PM- 
IO to  the  Butte  area,  requested  an 
increase  in  its  permitted  PM-10 
emissions  limit.  In  our  review 
comments  on  the  draft  permit  we 
indicated  that  the  State  would  need  to 
revise  the  Butte  PM-10  SIP  and  submit 
documentation  to  support  the 
Department's  conclusion  that  although 
there  was  an  increase  in  allowable 
emissions  there  would  be  no  change  in 
the  PM-10  attainment  and  maintenance 
demonstrations  for  Butte. 

In  the  earlier  Butte  PM-10  SIP 
revisions  we  approved  in  1994  and 
1995,-  the  allowable  PM-10  emissions 
for  Rhone-Poulenc  was  determined  by 
multiplying  the  1987-88  base  year 
actual  emissions  by  1.2  (the  allowable 
PM-10  emissions  were  20%  higher  than 
the  actual  PM-10  emissions).  Rhone- 
Poulenc's  actual  emissions  were 
determined  to  be  117.7  tons  of  PM-10/ 
year  and  the  allowable  PM-10 
emissions  were  limited  to  141.2  tons  of 
PM-10/year. 

On  August  22. 1996.  the  Montana 
Department  of  Environmental  Quality 
issued  Air  Quality  Permit  #1636-06  to 


'  We  inituJIy  approved  (tie  Columbia  Falls  PM- 
IO control  plan  on  April  14.  1994  (59  FR  17700)  and 
the  Columbia  Falls  PM-10  contingency-  measun^s 
and  minor  revisions  to  the  attainment  and 
maintenance  demonstrations  on  Marcli  19.1 996  (6 1 
FR  11153). 

•  We  initially  approved  the  Butte  PM-10  SIP  on 
March  11.  1994  159  FR  11550).  On  March  22.  1995 
(60  FR  15056)  we  approved  the  PM-10  contingency 
measures  for  Butte  and  revisions  to  the  attainment 
and  maintenance  demonstration  due  to  the 
inclusion  of  a  new  eroissions  limit  in  a  revised  air 
quality  permit  for  Montana  Resoutces.  Inc. 


Rhone-Poulenc.  This  permit  increases 
the  PM-10  emission  limitations  on  the 
#1  and  #2  coke  dryers  and  the  silo 
scrubbers,  as  well  as  the  total  PM-10 
emission  limitation  for  the  facility.  The 
permit  indicates: 

The  department  has  determined  thai  the 
limits  for  Ihe  scrubbers  controlling  Ihe  #1  and 
»2  cxike  dryers,  which  aUo  control  emissions 
iTom  the  nodule  sizing,  crushing  and 
handling  activities,  were  trslablisbed 
incorrcrtly.  The  Butte  SIP  outlines  a  control 
strateg>'  which  sels  the  Rhone-Poulonc's 
allowable  emissions  at  120%  of  the  actual 
levels  during  tlie  SIP  base  year  of  1987-1988. 
The  previous  calculation  of  the  actual  base 
year  emissions  for  the  scrubbers  ronuolling 
the  coke  dr>'ers/nodule  crushing  and  the 
scrubber  controlling  the  silos  was  based  on 
a  source  test  performed  by  Rhone-Poulent: 
personnel  in  1979.  The  department  has 
determined  thai  the  use  of  dala  from  these 
stack  tests  for  establishing  base-year 
emissions  was  not  appropriate  *   '   '. 
Because  the  calculations  of  ba-se  year 
emissions  used  inappropriate  data,  the  limits 
tistablished  for  the  81  and  #2  coke  dryer 
scrubbers  and  Ihe  silo  srmibber  were  sel  at 
abnormally  low  levels.  Rhone-Poulenc  has 
demonstrated  thai  these  tluee  emission  limits 
are  not  aciiievablo  even  after  completely 
rebuilding  the  scrubber  internals. 

This  permit  alteration  will  set  limits  for 
these  sources  based  on  source  testing 
performed  in  1992.  The  department  feels 
that,  because  of  more  stringent  QA/QC 
procedures  and  documentation  of  production 
levels  as  well  as  inlet  particulate  loadings  to 
the  control  device,  the  testing  performed  in 
1 992  is  a  belter  source  of  data  to  use  in 
estimating  the  base  year  actual  emissions 

The  new  permit's  PM-10  emission 
limitation  for  Rhone-Poulenc  is  242 
tons/year.  The  base  year  actual  PM-10 
emissions  are  assiuned  to  be  201.7  tons/ 
year  (242/1.2=201.7). 

With  the  July  8. 1997  SIP  revision,  the 
State  has  shown  that  Rhone-Poulenc's 
PM-10  contribution  to  the  attainment 
and  maintenance  demonstration  and 
contingency  measure  control  does  not 
change  from  the  SIP  revisions  EPA 
approved  in  1994  and  1995  and  that  the 
area  still  demonstrates  attainment  and 
maintenance  of  the  PM-10  NAAQS. 
Therefore,  EPA  is  approving  the  1997 
revision  to  the  Butte  PM-10  SIP. 

C.  Missoula  PM-10  and  CO  Control 
Plans 

The.July  8, 1997  SIP  submittal  revises 
the  State's  Table  of  Contents  for  the 
Missoula  PM-10  Control  Plan  and 
updates  the  CO  Control  Plan. 

With  the  July  8. 1997  submittal,  the 
State  is  updating  the  Missoula  PM-10 
SIP  Table  of  Contents  by  removing  a 
reference  to  section  "32.10.15 
Maintenance  Plan"  and  in  its  place 
putting  a  new  section,  "32.10.15  PM-10 
Commitments."  Previously  the  Table  of 


Contents  indicated  that  the  Maintenance 
Plan  was  in  section  32.10.15  and  the 
PM-10  Commitments  were  in  section 
32.10.16.  The  July  8, 1997  submittal 
does  not  appear  to  be  making  any 
revisions  to  the  Missoula  PM-10  SIP 
narrative  tliat  we  already  approved. 

In  reviewing  previously  submitted 
and  federally  approved  Missoula  PM-10 
SIP  revisions '.  we  found  that  although 
the  pre\'ious  Table  of  Contents 
referenced  section  "32.10.15 
Maintenance  Plan. "  we  could  not  find 
that  a  corresponding  section  in  the  SIP 
narrative  was  ever  submitted  or 
federally  approved.  In  discussions  with 
staff  at  the  DEQ.  however,  we  learned 
that  their  Missoula  PM-10  SIP 
documents  do  contain  a  section 
32.10.15  Maintenance  Plan  which  is 
basically  a  "place  holder"  for  a  future 
PM-10  maintenance  plan  required  for 
redesignating  the  area  to  attaiimient. 

With  respect  to  the  PM-10 
Commitments,  our  records  show  that  on 
November  30,  1992,  the  Governor  of 
Montana  submitted  PM-10 
Commitments  to  be  included  as  part  of 
the  Missoula  PM-10  SIP.  The 
commitments  were  in  the  form  of  a 
letter.  (It  does  not  appear,  however,  that 
the  final  SIP  narrative  was  ever 
submitted  which  incorporated  the  PM- 
IO Commitments.)  EPA  addressed  the 
PM-10  commitments  in  its  |anuar>'  18, 
1994  action.  The  State  has  since 
fulfilled  these  commitments.  See  EPA's 
December  13, 1994  and  August  30, 199S 
actions  mentioned  in  footnote  3. 

Since  the  July  8.  1997  submittal 
makes  the  Table  of  Contents  consistent 
to  what  we  believe  is  contained  in  Ihe 
federally  approved  SIP.  we  are 
approving  the  revision  to  the  Table  of 
Contents. 

The  CO  Control  Plan  revision  consists 
of  an  update  to  the  existing  SIP 
narrative,  adopted  by  the  Slate  in  1981 
and  approved  by  us  on  January  16. 1986 
(51  FR  2397).  With  the  1997  revision, 
the  State  is  updating  the  SIP  narrative 
to  reflect  changes  in  emissions  and 
monitored  air  quality  values,  and  the 
addition  of  new  control  strategics  since 
the  original  SIP  was  adopted.  "The  SIP 
revision  does  not  include  a  new 
attainment  demonstration  (none  is 
required  for  the  area  under  the  1990 
Clean  Air  Act  Amendments),  nor  does  it 
include  any  new  control  strategies  that 
we  have  not  already  approved. 

The  original  CO  SIP  relied  upon  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  and  reconstruction  of  the 


'  We  originally  approved  the  Missoula  PM-in  SW 
on  lanuarv  18.  1994  (59  FR  2537)  with  revisions 
approved  on  December  13.  1994  and  .\ugust  30. 
1995  (59  FK  64133  and  60  FR  45051.  respecUvalyl 
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Brooks/South/Russell  intersection  to 
bring  the  Missoula  area  into  compliance 
with  the  CO  NAAQS.  The  FMVCP  is  our 
ongoing  nationally-implemeQted 
program  to  control  motor  vehicle 
emissions;  the  Brooks/South/Russell 
intersection  reconstruction  was 
completed  in  1985.  The  revised  SIP 
narrative  discusses  additional  measures 
that  have  been  implemented  to  control 
CO  emissions  in  Missoula,  including  the 
woodbuming  control  program  (Rule 
1428.  Solid  Fuel  Burning  Devices, 
approved  by  us  on  January  18.  1994  (59 
FR  2537)  with  revisions  approved  on 
December  13.  1994  and  August  30. 1995 
(59  FR  64 1 33  and  60  FR  45051 . 
respectively)),  the  Reserve  Street  project 
to  provide  an  alternative  route  to  Brooks 
Avenue  (not  included  in  the  SIP),  and 
the  oxygenated  hiels  program  (approved 
by  us  on  November  8.  1994  (59  FR 
55585)). 

The  State  submitted  this  update  to  the 
Missoula  CO  SIP  narrative  with  the 
intention  that  it  supersede  the  1981  SIP 
narrative  and  incorporate  the  already- 
existing  CO  control  strategies  for 
Missoula  into  one  document.  The 
requirements  of  the  1990  Clean  Air  Act 
Amendments  for  CO  that  apply  to 
Missoula  have  already  been  satisfied  by 
the  State  in  other  submittals,  and  this 
document  does  not  revise  any  of  those 
SIP  elements.  We  are  approving  this 
revision  to  the  Missoula  CO  SIP. 

D.  Emergency  Episode  Plan 

The  [uly  8, 1997  SIP  submittal  revises 
the  Stales  Emergency  Episode  Plan.  The 
submittal,  for  the  most  part,  revises  the 
priority  classification  of  several  of  the 
Air  CJuality  Control  Regions  (AQCR) 
based  on  more  current  ambient  data. 
The  submittal  also  revises  the 
discussion  of  the  episode  surveillance 
system  and  data  acquisition  for  I^ority 
I  and  U  Regions.  Specifically,  the  prior 
Emergency  Episode  Plan  identified  the 
specific  ambient  monitors  to  be  used  to 
identify  emergency  episodes  and  the 
frequency  at  which  these  monitors 
should  be  operated  during  different 
types  of  emergency  episodes.  The 
recently  submitted  Emergency  Episode 
Plan  indicates  that  the  episode 
surveillance  system  will  consist  of  all 
the  air  monitoring  equipment 
determined  annually  in  the  network 
review.  Additionally  the  Emergency 
Episode  Plan  indicates  that  during  an 
emergency  episode.  PM-10.  sulfur 
dioxide  and  CO  concentrations  will  be 
determined  by  continuous  monitors. 

We  last  approved  revisions  to  the 
State's  Emergency  Episode  Plan  on 
January  20. 1994  (59  FR  2988).  In 
reviewing  the  current  revisions  to  the 
Emergency  Episode  Plan  we  had  several 


concerns.  On  September  7. 1999,  we 
sent  a  letter  to  Mark  Simonich,  Director. 
Department  of  Enviroiunental  Quality 
(DEQ),  identifying  the  following 
concerns  and  requesting  that  the  State 
address  these  concerns  in  its  next 
revision  to  the  Plan; 

•  We  believe  that  AQCR  140 
(Billings)  should  be  a  Priority  II  area  for 
sulfur  dioxide.  Ambient  data  from  1993. 
1994.  1995  and  1996  place  the  Billings/ 
Laurel  area  in  Priority  II. 

•  We  believe  that  AQCR  142  (Helena) 
should  be  a  Priority  II  area  for 
particulate  matter  due  to  PM-10 
concentrations  measured  in  1998. 

•  Based  on  State's  draft  revisions  to 
its  Open  Burning  rules  it  appears  that 
the  National  Weather  Service  (NWS)  no 
longer  provides  certain  weather 
forecasting  information  [e.g., 
ventilation).  If  the  NWS  no  longer 
provides  the  information  mentioned  in 
the  Emergency  Episode  Plan  then  the 
plan  should  be  revised  to  indicate  who 
is  providing  this  information. 

•  In  a  letter  dated  December  4, 1996, 
we  suggested  that  the  Department 
change  the  sulfur  dioxide  significant 
harm  level  from  2620  ng/m3  to  2.620 
pg/mS  as  this  was  the  value  shown  in 
40  CFR  51.151.  The  State  made  the 
requested  change  with  the  July  1997 
submittal  of  the  Emergency  Episode 
Plan.  We  now  believe  the  CFK  is 
incorrect  and  the  value  should  remain 
2620|ig/m3. 

On  October  22. 1999,  Mark  Simonich, 
Director,  Department  of  Enviroiunental 
Quality  agreed  to  address  our  concerns 
with  the  next  revision  to  the  Emergency 
Episode  Plan.  Mr.  Simonich  indicated 
that  priority  classifications  will  be 
updated  based  upon  the  most  recent 
three  years  of  monitoring  data  (1997- 
1999)  Based  on  the  State's  agreement  to 
revise  the  Plan,  we  are  approving  the 
1997  submittal  of  the  State's  Emergency 
Episode  Plan.  In  this  notice  we  are 
updating  40  CFR  52.1371  to  indicate  the 
current  emei^eacy  episode  priority 
classifications  for  the  AQCRs. 

E.  Updates  to  40  CFR  Part  52,  Subpart 
BB — Montana 

At  this  time  we  are  also  updating  40 
CFR  part  52,  subpart  BB — Montana.  We 
recently  reviewed  this  subpart  and 
found  some  of  the  sections  to  be  out  of 
date  or  found  errors  made  when 
regulatory  text  was  added  to  this 
subpart.  The  items  below  identify  the 
changes  we  are  making. 

1.  On  November  3.  1995  (60  FR 
55792)  we  approved  revisions  to 
Montana's  prevention  of  significant 
deterioration  (PSD)  regulations.  We 
inadvertently  codified  these  revision 
into  40  CFR  52.1 320(c)(42)  in  lieu  of  40 


CFR  52.1370(c)(42).  We  are  removing 
these  revisions  from  40  CFR 
52.1320(c)(42)  and  adding  them  to  40 
CFR52.1370(c)(42). 

2.  Prior  Clean  Air  Act  (Act) 
requirements  were  superceded 
following  the  1990  amendments  to  the 
Act.  Pursuant  to  the  1990  amended  Act. 
on  March  30, 1994  the  Governor  of 
Montana  submitted  a  primary  sulfur 
dioxide  (S02)  SIP  for  the  East  Helena 
area.  We  approved  the  primary  S02  SIP 
on  January  27,  1995  (60  FR  5313).  See 
also  40  CFR  52,1370(c)(37).  Since  EPA 
has  approved  the  primary  S02  SIP  for 
the  East  Helena  area.  40  CFR  52.1373 
Control  Strategy:  Sulfur  oxides  is  no 
longer  applicable.  Since  40  CFR  52.1373 
is  no  longer  applicable  we  are  replacing 
40  CFR  52.1373  with  another  entry.  The 
1990  amended  Act  also  modified  the 
attainment  dates  for  the  S02  NAAQS.'" 
As  a  result,  40  CFR  52.1375  is  not  no 
longer  applicable.  We  are  removing  40 
CFR  52.1375  from  40  CFR  part  52, 
subpart  BB — Montana. 

3.  On  December  21 .  1992  (57  FR 
60485)  we  disapproved  portions  of  the 
Slate's  open  burning  regulations.  Later 
the  State  submitted  revisions  to  the 
open  burning  regulations  which  we 
approved  on  October  23, 1996  (61  FR 
54946).  At  that  time  we  should  have 
removed  40  CFR  52.1384(b).  Since  40 
CFR  52.1384(b)  is  no  longer  applicable 
we  are  removing  it  from  40  CFR  part  52. 
subpart  BB — Montana. 

4.  On  March  4.  1980  (45  FR  14036) 
and  September  23,  1980  (45  FR  62982) 
we  conditionally  approved  the  State's 
source  surveillance  requirements.  The 
State  later  submitted  revisions  which 
we  approved  on  January  16,  1986  (51  FR 

2397).  At  that  time  we  should  have 

removed  40  CFR  52.1385.  Since  40  CFR 
52.1385  is  no  longer  applicable  we  are 
removing  it  from  40  CFR  part  52, 
subpart  BB — Montana. 

n.  Final  Action 

We  are  approving  the  minor  revisions 
to  the  Columbia  Falls,  Butte  and 
Missoula  PM-10  SIPS,  Missoula  CO  SIP 
and  the  Montana  Emergency  Episode 
Plan  submitted  on  July  8.  1997.  We  are 
also  updating  40  CFR  part  52.  subpart 
BB  as  identified  above.  A  separate 
Technical  Support  Document  (TSD)  has 
not  been  prepared  for  this  notice. 

We  are  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  publication,  we  are  publishing 


*  See  our  General  Preamble  published  on  April 
ie,  18g2alS7FRI394G. 
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a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  SIP  revision 
if  adverse  comments  be  filed.  This  rule 
will  be  effective  February  4,  2000 
without  further  notice  unless  the 
Agencj'  receives  adverse  comments  by 
January  5,  2000.  If  we  receive  adverse' 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

in.  AdministratiTe  Requirements 

A.  Executive  Order  12B66 

The  Office  of  Management  and  Budget 
(OMBJ  has  exempted  this  regulator}' 
action  fium  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Plaiming 
and  Review." 

B.  Executive  Order  13132 
Executive  Order  13132,  entitled 

"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  thai  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Stales,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
ExecuUve  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


E.xeculive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  slate  rule  implementing  a 
fisderal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 


Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997).    ' 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant "  as  defined  under  E'O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safely  risks. 

D.  Executive  Order  13084 


Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  govomments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA  s  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summan,'  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  E.O.  13084  rtsquires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
governments.  Accordingly,  the 


requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  lo  this  rule 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  lo  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  1 10  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
Slate  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
CBrtif)'  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nalut«  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  fiexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976)  42 
U.S.C.  7410(a)(2), 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfiinded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act  ").  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  thai 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
lo  establish  a  plan  for  informing  and 
advising  any  small  goverrunents  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  SIOO  million 
or  more  to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
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under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
ol  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 


The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  4,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Pari  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirerdents.  Sulfur  oxides. 

Dated:  .November  22, 1999. 
WUUam  P.  Yellowtail. 
Regional  Administmtor.  Region  Mil. 

40  CFR  part  52,  subparts  AA  and  BB 
of  chapter  I,  title  40  are  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 


Authority:  42  US  C.  7401  et  seq. 
Subpart  AA — Missouri 
$52.1 320    [Removed  and  reMrved] 

2.  Section  52.1320(c)(42)  is  removed 
and  reserved. 

.Subpart  BB — Montana 

3.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(42)  to  read  as 
follows: 

)S2.1370    Identification  ol  plan. 

(0-  *  * 

(42)  On  May  22. 1995,  the  Governor 
of  Montana  submitted  revisions  to  the 
prevention  of  significant  deterioration 
regulations  in  the  Administrative  Rules 
of  Montana  to  incorporate  changes  in 
the  Federal  PSD  permitting  regulations 
for  PM-10  increments. 

(i)  Incorporation  by  reference 

(A)  Revisions  to  the  Administrative 
Rules  of  Montana  (ARM),  rules 
16.8.945(3)(c),  16.8.945(21)(d), 
16.8.945(24)(d),  16.8.947(1). 
16.8.953(7)(a),  and  16.8.960(4).  effective 
10/28/94. 

4.  Section  52.1371  is  revised  to  read 
as  follows: 

§52.1371    Classification  of  regions. 

The  Montana  Emergency  Episode 
Plan  was  revised  with  a  July  8, 1997 
submittal  by  the  Governor.  The  July  8, 
1997  Emergency  Episode  Plan  classifies 
the  Air  Quality  Control  Regions  (AQCR) 
as  follows: 


Air  quality  contrel  regions  (AOCfl) 


Billings  Intrastate  AQCR  140 

Great  Falls  Intrastate  ACXIH  141 

Helena  Intrastate  ACXIB  142  

Miles  Oily  Inlraslale  AQCR  143 
Missoula  Intrastate  AQCR  144  .. 


Particulate 
matter 


III 
HI 
Nl 
III 

II 


Sulfur  oxide 


Nitrogen 
dioxKle 


Caitxxi 
monoxide 


Ozone 


III 
III 

in 
III 

III 


5.  Section  52.1373  is  revised  to  read 
as  follows: 

§52.1373    Control  strategy:  Cartmn 
monoxide. 

On  July  8, 1997,  the  Governor  of 
Montana  submitted  revisions  to  the  SIP 
narrative  for  the  Missoula  cartwn 
monoxide  control  plan. 

6.  Section  52.1374  is  added  to  read  as 
follows: 


§52.1374    Control  strategy:  Particulate 
matter. 

On  July  8. 1997.  the  Governor  of 
Montana  submitted  minor  revisions  to 
the  Colimibia  Falls.  Butte  and  Missoula 
PM-10  SIPS. 

§  52.1 375    [Removed  and  reserved] 

7.  Section  52.1375  is  removed  and 
reserved. 


§52.1384    [Removed  and  reserved] 

8.  Section  52.1384(b)  is  removed  and 
reserved. 

§52.1385    [Removed  and  reserved] 

9.  Section  52.1385  is  removed  and 
reserved. 

IFR  Doc.  99-31536  Filed  12-3-99:  8:45  ami 
aajjNG  COOE  enft-so-p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6503-7] 

Protection  of  Stratospheric  Ozone 

AGENCV:  Environmental  Protection 

.■Agency. 

ACTION:  Notice  of  acceptability. 


SUMMARY:  This  dociunent  expands  the 
list  of  acceptable  substitutes  for  ozone- 
depleling  substances  (ODS)  under  the 
U.S.  Environmental  Protection  Agency's 
(EPA)  Significant  New  Alternatives 
Policy  (SNAP)  program. 
EFFECTIVE  DATE:  December  6.  1999. 
ADDRESSES:  Information  relevant  to  this 
document  is  contained  in  Air  Docket  A- 
91-42.  Central  Docket  Section.  South 
Conference  Room  4.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  S.W.. 
Washington.  D.C.  20460.  telephone: 
(202)  260-7548.  The  docket  may  be 
inspected  between  8:00  a.m.  and  5:30 
p.m.  weekdays.  As  provided  in  40  CFR 
part  2.  a  reasonable  fee  may  be  charged 
for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Davis  at  (202)  564-2303  or  fax 
(202)  565-2096,  davis.kelly@epa.gov. 
U.S.  Environmental  IVotection  Agency. 
Stratospheric  Protection  Division.  Mail 
Code  620SJ,  Washington,  D.C.  20460. 
Overnight  or  courier  deliveries  should 
be  sent  to  the  office  location  at  501  3rd 
Street,  NW,  Washington.  DC,  20001.  The 
Stratospheric  Protection  Hotline  at  (800) 
296-1996.  EPAs  Ozone  Depletion 
World  Wide  Web  site  at  "http:// 
www.epa.gov/ozone/title6/snap/". 
SUPPLEMENTARY  INFORMATION: 

I.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulator)'  History 

II.  Listing  of  Acceptable  Substitutes 

A.  Refrigeration  and  Air  CandiUoning 

B.  Foam  Blowing 

C.  Solvents  Cleaning 

D.  Aerosols 
HI.  .additional  Information 

Appendix  A — Summary  of  Acceptable 
DeL'isions 

I.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  refers  to  this 
program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  fluyemoiing— Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 


I  (chlorofluorocarbon.  halon,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  11 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
.  Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentiallv  available. 

•  Listing  of  Unacceptable/ Acceptable 
Substitutes— Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  Process— Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  fit)m  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition,  EPA  must  publish  the  revised 
lists  within  an  additional  6  months. 

•  90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agencj' 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commert:e  for  significant  new- 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpublished  health  and  safet>'  studies 
on  such  substitutes. 

•  Oiitrmc/i—Sectiqn  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  11  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  C/earingfiouse— Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  aliemative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  n  substances. 

B.  Regulatory  History 

On  March  18,  1994,  EPA  published 
rulemaking  (FRM)  (59  FR  13044)  which 
described  the  process  for  administering 
the  SN.AP  program  and  issued  EPA's 
first  acceptability  lists  for  substitutes  in 
the  major  industrial  use  sectors.  These 
sectors  include:  refiigeration  and  air 
conditioning:  foam  blowing:  solvents 
cleaning:  fire  suppression  and  explosion 
protection:  sterilants:  aerosols: 


adhesives.  coatings  and  inks:  and 
tobacco  expansion.  These  sectors 
compose  the  principal  industrial  sectors 
that  historically  consumed  the  largest 
volumes  of  ozone-depleting  compounds. 

As  described  in  the  original  rule  for 
the  SNAP  program  (59  FR  13044:  March 
18.  1994).  EPA  does  not  believe  that 
rulemaking  procedures  are  required  to 
list  alternatives  as  acceptable  with  no 
limitations.  Such  listings  do  not  impose 
any  sanction,  nor  do  they  remove  any 
prior  license  to  use  a  substance. 
Consequently,  by  this  notice  EPA  is 
adding  substances  to  the  list  of 
acceptable  alternatives  without  first 
fequesting  comment  on  new  listings. 

EPA  does,  however,  believe  that 
Notice-and-Comment  rulemaking  is 
required  to  place  any  substance  on  the 
list  of  prohibited  substitutes,  to  list  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  only  for  certain  uses,  or  to 
remove  a  substance  from  either  the  list 
of  prohibited  or  acceptable  substitutes. 
Updates  to  these  lists  are  published  as 
separate  notices  of  rulemaking  in  the 
Fnleral  Register. 

The  Ageucy  defines  a  "substitute"  as 
any  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new.  that  could 
replace  a  class  I  or  class  n  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
safety  studies  on  the  substitute  at  least 
90  days  before  introducing  it  into 
interstate  commerce  for  significant  new 
use  as  an  alternative.  This  requirement 
applies  to  substitute  manufacturers,  but 
may  include  importers,  formulators  or 
end-users,  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

EPA  published  Notices  listing 
acceptable  alternatives  on  August  26 
1994  (59  FR  44240).  Januan- 13.  1995 
(60  FR  3318).  July  28.  1995(60  FR 
38729),  Februar>'  8,  1996  (61  FR  4736), 
September  5, 1996  (61  FR  47012).  March 
10.  1997  (62  FR  10700),  June  3. 1997  (62 
FR  30275).  February  24.  1998  (63  FR 
9151).  May  22.  1998  (63  FR  28251).  and 
June  8. 1999  (64  FR  30410),  and 
published  Final  Rulemakings  restricting 
or  prohibiting  the  use  of  certain 
substitutes  on  March  18,  1994  (59  FR 
13044),  June  13.  1995  (60  FR  31092). 
May  22,  1996  (61  FR  25585),  October  16, 
1996  (61  FR  54029).  Januar\'  26.  1999 
(64  FR  3861  and  3865).  March  3.  1999 
(64  FR  10374).  April  28.  1999  (64  FR 
22981).  and  June  8,1999  (64  FR  30410). 
n.  Listing  of  AccepUble  Substitutes 
This  section  presents  EPA's  most 
recent  acceptable  listing  decisions  for 
substitutes  for  class  I  and  class  n 
substances  in  the  refiigeration  and  air 
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conditioning,  foajn  blowing,  solvents 
cleaning,  and  aerosols  sectors.  For 
copies  of  the  fiiU  list  of  SNAP  decisions 
in  all  industrial  sectors,  contact  the  EPA 
Stratospheric  l>rotection  Hotline  at  (800) 
296-1996. 

Parts  A-D  below  present  a  detailed 
discussion  of  the  substitute  listing.  The 
table  summarizing  today's  listing 
decisions  is  in  Appendix  A.  The 
comments  contained  in  Appendix  A 
provide  additional  information,  but  are 
not  legally  binding  under  section  612  of 
the  Clean  .■Mr  Act.  Thus,  adherence  to 
recommendations  in  the  comments  is 
not  mandatory  for  use  of  a  substitute.  In 
addition,  the  conunents  should  not  be 
considered  comprehensive  with  respect 
to  other  legal  obligations  pertaining  to 
the  use  of  the  substitute.  However.  EPA 
strongly  encourages  users  of  acceptable 
substitutes  to  apply  all  comments  to 
their  use  of  these  substitutes.  In  many 
instances,  the  comments  simply  refer  to 
standardized  operating  practices  that 
have  already  been  identified  in  existing 
industry  and/or  building-code 
standards.  Thus,  many  of  the  comments, 
if  adopted,  would  not  require  significant 
changes  in  existing  operating  practices 
for  the  affected  industry. 

A.  Refrigemtion  and  Air  Conditioning 

1  Acceptable  Substitutes 

Under  section  612  of  the  Clean  Air 
Act,  EPA  is  authorized  to  review 
substitutes  for  class  I  (CFC)  and  class  n 
(HCFC)  chemicals.  The  decisions  set 
forth  in  this  section  expand  the 
acceptable  listing  for  refrigerants. 

In  listing  these  refrigerants  as 
acceptable.  EPA  anticipates  that  these 
refrigerants  will  be  used  in  such  a 
maimer  so  that  any  recommendations 
specified  in  the  manufacturers'  Material 
Safety  Data  Sheets  (MSDSs)  are 
followed.  EPA  also  anticipates  that 
manufacturers,  installers,  servicers, 
building  owners  and  other  parties 
responsible  for  construction  and 
maintenance  of  refrigeration  and  aii- 
conditioning  systems  will  follow  all 
applicable  standard  industry  practices 
and  technical  standards  established  by 
voluntary  consensus  standards 
organizations  such  as  the  American 
National  Standards  Institute  (ANSI). 
The  Agency  also  expects  that 
refrigerating  systems  will  conform  to  all 
relevant  provisions  of  the  American 
Society  of  Heating.  Refrigerating  and 
Air-Conditioning  Engineers  (ASHRAE) 
standards,  including  Standard  15,  Safety 
Code  for  Mechanical  Refrigeration, 
which  provides  guidelines  for  the  safety 
of  persons  and  property  on  or  near 
premises  where  refrigeration  facilities 
are  located.  Finally,  the  Agency 


anticipates  that  any  exposures  by 
installers  or  servicers  to  refrigerants  virill 
conform  to  all  applicable  standards  set 
by  the  U.S.  Occupational  Safety  and 
Health  Administration  (OSHA)  and  will 
not  exceed  any  acceptable  exposure 
limits  set  by  any  voluntarv'  consensus 
standards  organization,  including  the 
American  Conference  of  Governmental 
Industrial  Hygienists'  (ACGIH) 
threshold  limit  values  (TLVs)  or  the 
American  Industrial  Hygiene 
Associations  (AIHA)  workplace 
environmental  exposure  limits  (VVEELs). 

(a)  THR-02.  The  chemical  blend 
submitted  to  EPA  with  the  unregistered 
trade  name  THH-02  is  acceptable  as  a 
substitute  for  CFC-12  in  the  following 
end-uses: 

•  Industrial  process  refrigeration  and 
air-conditioning. 

•  Cold  storage  warehouses. 

•  Refrigerated  transport. 

•  retail  food  refrigeration. 

•  Ice  machines. 

•  Vending  machines. 

•  Water  coolers. 

•  Centrifugal  chillers. 

•  Reciprocating  chillers. 

•  Household  refrigerators  and 
freezers. 

Tsinghua  University  of  Beijing  and  the 
Beijing  Inoue  Qinghua  Refrigeration 
Technology  Company  LTD.  the  joint 
submitters  of  THR-02,  claim  that  its 
composition  is  confidential  business 
information.  Fractionation  and 
flammability  testing  have  determined 
that  although  two  constituents  of  the 
blend  are  flammable,  THR-02  as 
blended  is  not,  and  further  testing  has 
shown  that  it  does  not  become 
flanunable  after  leakage.  The  blend  does 
not  contain  any  significant  ozone 
depleters.  THR-02  contains  a 
constituent  with  a  low  global  warming 
potential  (GWP).  The  potential  of  this 
constituent  for  contributing  to  global 
wanning  will  be  mitigated  in  each  end- 
use  through  the  implementation  of  the 
venting  prohibition  under  section 
608(c)(2)  of  the  Clean  Air  Act. 

(b)  THR-03.  The  chemical  blend 
submitted  to  EPA  with  the  unregistered 
trade  name  THR-03  is  acceptable  as  a 
substitute  for  HCFC-22  in  the  following 
end-uses: 

•  Industrial  process  refrigeration  and 
air-conditioning. 

•  Cold  storage  warehouses. 

•  Refrigerated  transport. 

•  Retail  food  refrigeration. 

•  Ice  machines. 

•  Centrifugal  chillers. 

•  Reciprocating  chillers. 

•  Ice  skating  rinks. 

•  Household  refrigerators  and 
freezers. 


•  Residential  window  unit  air- 
conditioning. 

Tsinghua  University  of  Beijing  and  the 
Beijing  Inoue  Qinghua  Refrigeration 
Technology  Company  LTD,  the  joint 
submitters  of  THR-03,  claim  that  its 
composition  is  confidential  business 
information.  Fractionation  and 
flammability  testing  have  determined 
that  although  one  constituent  of  the 
blend  is  flammable,  THR-03  as  blended 
is  not,  and  further  testing  has  shown 
that  it  does  not  become  flanunable  after 
leakage.  The  blend  has  virtually  no 
ozone  depleting  potential.  THR-03 
contains  two  constituents  with 
moderate  global  warming  potentials 
(GWP).  The  potential  of  these 
constituents  for  contributing  to  global 
warming  will  be  mitigated  in  each  end- 
use  through  the  implementation  of  the 
venting  prohibition  under  section 
608(c)(Z)  of  the  Clean  Air  Act. 

(c)  ISCEON  59.  The  chemical  blend 
submitted  to  EPA  with  the  unregistered 
trade  name  ISCEON  59  is  acceptable  as 
a  substitute  for  R-22  in  the  following 
end-uses: 

•  Household  and  light  commercial 
air-conditioning. 

•  Commercial  comfort  air- 
conditioning. 

•  Industrial  process  refrigeration  and 
air-conditioning. 

•  Cold  storage  warehouses. 

•  Refrigerated  transport. 

•  Retail  food  refrigeration. 

•  Ice  machines. 

•  Vending  machines. 

•  Water  coolers. 

•  Centrifugal  chillers. 

•  Reciprocating  chillers. 

•  Household  and  other  refrigerated 
appliances. 

•  Ice  skating  rinks. 

•  Non-mechanical  heat  transfer. 
ISCEON  59  contains  HFC-125.  HFC- 
134a.  and  a  small  amount  of  n-butane. 
HFC-125  and  HFC-134a  exhibit  a  fairly 
high  global  warming  potential  (3.400 
and  1.900.  respectively,  over  a  100  year 
integrated  time  horizon)  compared  to 
HCFC-22  (1.750  over  a  100  year 
integrated  time  horizon).  However,  the 
potential  of  these  constituents  for 
contributing  to  global  wanning  will  be 
mitigated  in  each  end-use  through  the 
implementation  of  the  venting 
prohibition  under  section  608(c)(2)  of 
the  Clean  Air  Act.  ISCEON  59  does  not 
contain  ozone-depleting  substances  and 
is  low  in  toxicity.  Although  n-butane  is 
flanmiable.  the  blend  is  not.  Leak  testing 
has  demonstrated  that  its  composition 
should  never  become  Qammable  under 
the  expected  conditions  in  the  listed 
end-uses. 

(d)  Ikon*  B.  Ucon*  B.  a  blend  of 
trifluoroiodomethane  (CF,i).  HFC-134a 
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and  HFC-152a.  is  acceptable  as  a 
substitute  for  CFC-12  in  the  following 
end-uses: 

•  Industrial  process  refrigeration  and 
air-conditioning. 

•  Cold  storage  warehouses. 

•  Refrigerated  transport. 

•  Retail  food  refrigeration. 

•  Ice  machines. 

•  Vending  machines. 

•  Water  coolers. 

•  Centrifugal  chillers. 

•  Reciprocating  chillers. 

•  Residential  dehumidifiers. 
Fractionation  and  flammability  testing 

have  determined  that  although  HFC-       * 
152a  is  flammable.  Ikon*  B  as  blended 
is  not,  and  further  testing  has  shown 
that  it  does  not  become  flammable  after 
leakage.  Ikon*  B  has  virtually  no  ozone 
depleting  potential.  It  contains  two 
constituents  with  moderate  global 
warming  potentials  (GWP).  The 
potential  of  these  constituents  for 
contributing  to  global  warming  will  be 
mitigated  in  each  end-use  through  the 
implementation  of  the  venting 
prohibition  under  section  608(c)(2)  of 
the  Clean  Air  Act. 

(e)  Cryo-Mechanical*  Cryogenic 
Transport  Refrigeration  System.  The 
cryo-mechanicaf^  cryogenic  transport 
system  that  uses  recaptured  and 
recycled  liquid  carbon  dioxide  or  liquid 
nitrogen  is  acceptable  as  a  substitute  for 
R-502  or  CFC-12  in  the  transport 
refrigeration  end-use.  The  cryo- 
mechanical'*  cryogenic  transport  system 
replaces  the  conventional  engine  and 
compressor  in  a  transport  refrigeration 
system  by  using  the  energy  from 
evaporating  and  expanding  liquid  COj 
or  Nj.  The  CO:  or  N:  expands  through 
the  system  coils  and  powers  a  vapor 
motor,  which  then  powers  an  evaporator 
blower  and  an  alternator.  The 
evaporator  blower  forces  cargo  space  air 
through  the  system  coils  where  it  is 
cooled  down  and  subsequently 
propelled  back  into  the  cargo  space.  The 
CO2/N:  vapors  are  released  into  the 
atmosphere  without  ever  entering  the 
cargo  space.  Since  the  system  does  not 
require  the  use  of  the  conventional 
diesel  engine,  emissions  of  combustion 
products  such  as  NOx,  SO:,  and  CO:  are 
avoided. 

(f)  HFE-7200.  HvdrofluroetherfHFE- 
72001  /CF^OCiH,;' 
ethoxynonafluorobutane.  iso  and 
normal)  is  an  acceptable  substitute  for 
CFC-1 1 3  in  non-mechanical  heat 
transfer.  HFE-7200  does  not  delete  the 
ozone  layer  since  it  does  not  contain 
chlorine  or  bromine.  It  has  a  0.9  year 
atmospheric  lifetime  and  a  GWP  of  100 
over  a  100-year  time  horizon.  The  GWP 
and  lifetime  for  this  HFE  are  lower  than 
the  GWP  and  lifetime  for  CFC-113. 


B.  Foam  Blowing 

1.  Acceptable  Substitutes 

(a)  HFC-245fa.  HFC-245fa  is 
acceptable  as  a  substitute  for  CFC-1 1 
and  HCFC-1 41b  in  all  foam  end-uses. 
HFC-245fa  contains  no  chlorine  or 
bromine;  therefore,  it  has  zero  ODP.  Its 
100-year  GWP  is  1022.  HFC-245fa  is 
non-flammable.  EPA  anticipates  that 
HFC-24Sfa  will  be  used  in  such  a 
maimer  so  that  any  recommendations 
specified  in  the  manufacturers'  Material 
Safety  Date  Sheets  (MSDSs)  are 
followed.  The  Agency  also  expects  that 
any  exposures  will  not  exceed  any 
acceptable  exposure  limits  set  by  any 
voluntary  consensus  standards 
organization,  including  the  American 
Conference  of  Governmental  Industrial 
Hygienists'  (ACGIH)  threshold  limit 
values  (TLVs)  or  the  American 
Industrial  Hygiene  Association's  (AIHA) 
workplace  environmental  exposure 
limits  (WEELs). 

(b)  Exxsol  Blowing  Agents.  Exxsol 
Blowing  Agents  are  acceptable 
substitutes  for  HCFC-141b  in  all  foam 
end-uses.  C3-C6  saturated  light 
hydrocarbons  are  already  acceptable 
substitutes  for  CFC-1 1  and  HCFd-141b 
in  several  foam  end-uses.  Exxsol 
blowing  agents  are  hydrocarbon 
(pentane)  blends  that  have  no  ozone 
depletion  potential,  low  global  wanning 
potentials,  and  are  low  in  toxicity. 
However,  these  agents  are  flammable 
and  should  be  handled  with  proper 
precautions. 

The  flammability  of  hydrocarbon 
blowing  agents,  including  Exxsol,  are  of 
particular  concern  in  spray  foam 
applications  where  a  controlled  factory 
environment  is  not  possible.  The 
manufacturer  and  supplier  of  Exxsol 
blowing  agents.  Exxon,  has  performed 
several  studies  showing  that  under 
normal  circumstances  flammable 
concentrations  do  not  occur  in  spray 
foam  applications  (Docket  A-91-42, 
Category  IX-B.  Background  Documents 
for  Notice  11).  However,  vrithout 
adequate  ventilation,  several  situations 
could  lead  to  explosion  or  fire. 
Examples  include,  but  are  not  limited 
to,  equipment  wells  on  roofs,  roofs 
enclosed  by  high  parapet  walls,  and 
interior  appUcations  (especially  where  a 
basement  or  other  confined  space  is 
beneath  the  spray  area).  Therefore,  it  is 
critical  that  application  in  enclosed 
areas  be  accompanied  by  adequate 
forced  ventilation,  flammable  vapor 
monitoring  and  the  elimination  of  all 
possible  ignition  sources. 

The  potential  for  explosion  or  fire 
highlights  the  need  for  safely  training. 
Exxon  will  sell  E.xxsol  blowing  agents 
only  to  systems  manufacturers  who 


have  contractually  guaranteed  to 
provide  training  on  safe  storage, 
handling  and  application  to  their 
customers,  contractors,  and  applicatorr^ 
Draft  training  materials  have  been 
provided  to  EPA  and  are  available 
through  the  Air  Docket  (Docket  A-91- 
42,  Category  IX-B,  Background 
Documents  for  Notice  1 1 ).  Exxon  has 
also  offered  to  work  with  trade  groups 
to  develop  additional  training.  While 
training  can  not  provide  an  absolute 
guarantee  of  safety,  EPA  believes  that  a 
comprehensive  training  program,  if 
implemented  properly,  can  adequately 
control  risks  associated  with  use  of 
potentially  flammable  pentane-blowTi 
spray  foam  systems. 

Because  manufacturers  of  other 
hydrocarbon  blowing  agents  have  not 
ensured  adequate  training,  today's 
listing  does  not  extend  to  hydrocarbons 
as  a  class.  If  other  manufacturers  are 
interested  in  Exxon's  approach,  they 
should  contact  EPA. 

C.  Solvents  Cleaning 

1 .  Acceptable  Substitutes 

(a)  HFE-7200.  Hydrofluoroether 
(HFE-72001:  (C^^OCzH,: 
ethoxynonafluorobutane.  iso  and 
normal)  is  an  acceptable  substitute  for 
CTC-llS  and  methyl  chloroform  (MCF) 
in  all  solvents  cleaning  end-uses  This 
chemical  does  not  deplete  the  ozone 
layer  since  it  does  not  contain  chlorine 
or  bromine.  It  has  a  0.9  year 
atmospheric  lifetime  and  a  GWP  of  100 
over  a  100-year  time  horizon.  EPA 
anticipates  that  HFE-7200  will  be  used 
in  such  a  manner  so  that  any 
recommendations  specified  in  the 
manufacturers'  Material  Safety  Data 
Sheets  (MSDSs)  are  followed  The 
Agency  also  expects  that  any  exposures 
will  not  exceed  any  acceptable  exposure 
limits  set  by  any  voluntary  consensus 
standards  organization,  including  the 
American  Conference  of  Governmental 
Industrial  Hygienists'  (ACGIH) 
threshold  limit  values  (TLVs)  or  the 
American  Industrial  Hygiene 
Association's  (AIHA)  workplace 
environmental  exposure  limits  (WEELs). 

D.  Aerosols 

1.  Acceptable  Substitutes 

(a)  HFE-7200.  Hydiofluoroether 
(HFE-72001:  f&F,OCjH,; 
ethoxynonafluorobutane,  iso  and 
normal)  is  an  acceptable  substitute  for 
CFC-113  and  methyl  chloroform  (MCF) 
as  a  solvent  in  aerosol  products  This 
chemical  does  not  deplete  the  ozone 
layer  since  it  does  not  contain  chlorine 
or  bromine.  It  has  a  0.9  year 
atmospheric  lifetime  and  a  GWP  of  1 00 
over  a  100-year  time  horizon.  EPA 
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anticipates  that  HFE-7200  will  be  used 
in  such  a  manner  so  that  any 
recommendations  specified  in  the 
manufacturers'  Material  Safety  Data 
Sheets  (MSDSs)  are  followed.  The 
Agency  also  expects  that  any  exposures 
will  not  exceed  any  acceptable  exposure 
limits  set  by  any  voluntary  consensus 
standards  organization,  including  the 
American  Conference  of  Governmental 
Industrial  Hygienisls'  (ACGIH) 
threshold  limit  values  (TLVs)  or  the 
American  Industrial  Hygiene 
Association's  (AMA)  workplace 
environmental  exposure  limits  fWEELs). 


m.  Additional  Information 

Contact  the  Stratospheric  Protection 
Hotline  at  (800)  296-1996,  Monday- 
Friday,  between  the  hours  of  10:00  a.m. 
and  4:00  p.m.  (EST).  For  more 
information  on  the  Agency's  process  for 
administering  the  SNAP  program  or 
criteria  for  evaluation  of  substitutes, 
refer  to  the  SNAP  final  rulemaking 
published  in  the  Federal  Register  on 
March  18, 1994  (59  FR  13044).  Notices 
and  rulemakings  under  the  SNAP 
program,  as  well  as  all  EPA  publications 
on  protection  of  stratospheric  ozone,  are 
available  from  EPA's  Ozone  Depletion 


World  Wide  Web  site  at  "http:// 
www.epa.gov/ozone/tltle6/snap/"  and 
from  the  Stratospheric  Protection 
Hotline  whose  number  is  listed  above. 

List  of  Subjecte  in  40  CFR  Part  82 

Envirorunental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  24,  1999 
Paul  Slolpman, 

Director,  Office  of  Atmospheric  Programs, 
Office  of  Air  and  Radiation. 
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REFRIGERA'nON  and  AIR  CONOmOMNQ  SECTOR 


THR-03 


The  follov«ng  CFC-12  end-uses:  ,  THR-OZ 

•  Industhal  process  refngeration  and  aJr-con- 
drtioning 

•  Cold  storage  warehouses 

•  Retngerated  transport 

•  Retail  food  refngeration 

•  ice  machines 

•  Vending  machines 

•  Water  coolers 

•  Centrifugal  chillers 

•  Reciprocating  chillers 

•  Household  refngerators  and  freezers 

The  following  HCFC-22  end-uses: 

•  Industnal  process  refngeration  and  air-con- 
ditioning 

•  Cold  storage  warehouses 

•  Rrefngerated  transport 

•  Retail  food  refngeration 

•  Ice  machines 

•  Centnfugal  chillers 

•  Reciprocating  chillers 

•  Ice  skating  rinks 

•  Household  refngerators  and  freezers 

•  Window-unit  residential  air  conditioners 

The  following  HCFC-22  end-uses: 

•  Household  and  light  commercial  air-con* 
tiontng 

•  Commercial  comfort  air-corxjitioning 

•  Industnal  process  refngeration  and  air-con- 
ditioning 

•  Cold  storage  warehouses 

•  Refngerated  transport 

•  Retail  food  refrigeration 

•  Ice  machines 

•  Vending  machines 

•  Water  coolers 

•  Centnfugal  chillers 

•  Reciprocating  chillers 

•  Household  and  other  refrigerated  appliances 

•  Ice  skating  nnks 

•  Non-mechanical  heat  transfer 


Acceptable  . 


Acceptable  . 


ISCEON  59  . 


Acceptable  . 


EPA  expects  that  manufacturers,  installers 
and  servicers  of  refngeration  and  air-condi- 
tioning systems  will  follow  all  applicable  in- 
dustry practices  and  technical  standards,  in- 
cluding but  not  limited  to  standards  issued 
by  the  Amehcan  Society  of  Heating.  Refrig- 
eration and  Air-i2orxJitioning  Engineers 
(ASHRAE).  and  that  exposures  will  be  kept 
within  all  applicable  American  Industrial  Hy- 
giene Association  (AIHA)  and  American 
Conference  of  Governmental  Industrial  Hy- 
gienists  (ACGIH)  occupational  exposure  lim- 
its 

EPA  expects  that  manufacturers,  installers 
and  senricers  of  refrigeration  and  air-condi- 
tioning systems  will  foHow  all  applicable  irv 
dustry  practices  and  technical  standards,  in- 
cluding but  not  limited  to  standards  issued 
by  the  American  Society  of  Heating.  Refrig- 
eration and  Air-conditioning  Engineers 
(ASHRAE),  and  that  exposures  will  be  kept 
within  all  applicable  American  Industrial  Hy- 
giene Association  (AIHA)  and  American 
Conference  of  Governmental  Industrial  Hy- 
gienists  (ACGIH)  occupational  exposure  lim- 
its. 

EPA  expects  that  manufacturers,  installers 
and  servicers  of  refrigeration  and  air-condi- 
tioning systems  will  follow  all  applicable  in- 
dustry practices  and  technical  standanjs.  in- 
cluding but  not  limited  to  standards  issued 
by  the  American  Society  of  Heating,  Rofrig- 
eratiori  and  Air-conditioning  Engineers 
(ASHRAE),  and  that  exposures  will  be  kept 
within  all  applicable  American  Industrial  Hy- 
giene Association  (AIHA)  and  American 
Conference  of  Governmental  Industrial  Hy- 
gienisls (ACGIH)  occupational  exposure  lim- 
its. 
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End-use 


Substitute 


Decision 


The  following  CFC-12  end-uses: 

•  Industnal  process  refngeration  and  air-con- 
ditioning 

•  Cold  storage  warehouses 

•  Refngerated  transport 

•  Retail  food  refrigeration 

•  Ice  machines 

•  Vending  machines 

•  Water  coolers 

•  Centrifugal  chillers 

•  Reciprocating  chillers 

•  Residential  dehumidifiers 

The  following  R-502  or  CFC-12  end-uses: 

•  Refrigerated  transport 


The  following  CFC-113  end-uses: 
•  Non-mechanical  heat  transfer 


Comments 


Ikon'  B j  Acceptable  . 


Cryo-Mechanical» 
Cryogenic  Trans- 
port Refrigeration 
System. 


HFE-7Z00 


Acceptable  . 


Acceptable  . 


EPA  expects  that  manutacturers.  installers 
and  seoflcers  of  refngeration  and  air-condi- 
doning  systems  will  follow  all  applicable  m. 
dustry  practices  and  technical  standards,  in- 
cluding but  not  limited  to  standards  issued 
by  the  American  Society  of  Heating,  Refng. 
eration  and  Air-condrtioning  Engineers 
(ASHRAE).  and  that  exposures  will  be  kep: 
within  all  applicable  Amencan  Industnal  Hy 
giene  Association  (AIHA)  and  Amencar 
Conference  of  Governmental  Industnal  Hy 
gienists  (ACGIH)  occupational  exposure  iim 
its. 

Tlie  Cryogenic  transport  system  may  use 
liquified  nitrogen  (N;)  or  carbon  dioxide 
(CO:)  EPA  expects  that  suppliers  of  CO 
will  not  generate  new  CO:  for  this  system 
but  instead,  use  the  CO;  that  is  commonly 
recovered,  punfied.  and  liquified  from  thai 
othemrise  released  from  existing  industnal 
processes 

EPA   expects   that   manufacturers    installers 

-  atx)  servicers  of  refngeration  and  air-condi- 
Boning  systems  will  follow  all  applicable  in- 
dustry practices  and  technical  standards      , 


. FOAM  BLOWING  SECTOR 

The  following  CFC-11  and  HCFC-141b  end-  j  HFC-245fa  i  Acceptable  .... 

•  All  foam  end-uses 


The  following  HCFC-141b  end-uses: 
•  All  foam  end-uses 


Exxsol  Blowing 
Agents. 


Acceptable 


EPAs  Office  of  Pollution  Prevenuon  ano 
Toxics  has  reviewed  the  toxicity  profile  for 
HFC-245fa.  and  referred  it  to  a  WEEL  com. 
mittee  for  a  final  exposure  limit, 

EPA  expects  that  Exxon  will  wort<  with  its  cus- 
tomers to  ensure  that  they  are  aware  of  po- 
tential nsks  assooated  with  Exxsol  and  that 
systems  manufacturers  provide  adequate 
training  on  safe  storage,  handling  and  appli- 
cation to  customers,  contractors,  and  appli- 
cators. EPA  also  expects  that  Exxon  will 
wo<t<  with  trade  groups  and  continue  to  de- 
vetop  training  matenals  as  more  intomiation 
twcomes  available  on  the  nsks  of  hydro- 
cartxxts  in  spray  foam  applicatioru. 


SOLVENTS  CLEANING  SECTOR 


The  following  CFC-1 13  and  methyl  chloroform    HFE-7200 

end -uses: 
•  All  solvents  cleaning  end-uses 


Acceptable 


The  Agency  expects  that  any  exposures  wiii 
not  exceed  any  acceptable  exposure  limits 
I      set  by  any  voluntary  consensus  standards 
organization,  including  the  Amencan  Con- 
ference of  Governmental  Industnal  Hygien- 
j      ists'  (ACGIH)  threshold  limit  values  (TLVsl 
I      or  the  Amencan  Industnal  Hygiene  Assocta- 
I      lion's  (AIHA)  workplace  environmental  ex- 
posure limits  (VreELs). 


AEROSOL  SECTOR 


The  following  CFC-113  and  methyl  cWoroform 

end-uses: 
•  As  a  solvent  in  aerosol  products 


HFE-7200 


Acceptable  , 


The  Agency  expects  that  any  exposures  will 
not  exceed  any  acceptable  exposure  limits 
set  by  any  voluntary  consensus  standards 
organization,  including  the  American  Con. 
ference  ot  Governmental  Industrial  Hygien- 
ists'  (ACGIH)  threshold  limit  values  (TLVs) 
or  the  American  Industrial  Hygiene  Associa- 
tion's (AIHA)  worttplace  environmental  ex- 
posure limits  (WEELs) 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 

[OPP-300940;  FRL-6386-6] 
RIN  207O-AB78 

N-Acy(  sarcosines  and  Sodium  N-acyl 
sarcosinates;  Exemption  from  the 
Requirement  of  a  Tolerance 

AGENCY:  Enviroomental  Protection 

Agency  (EPA). 

action:  Final  nJe^ 

summary:  This  regulation  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  the  inert 
ingredients  jV-acyl  sarcosines  and 
sodium  N-acyl  sarcosinates  N-oleoyl 
sarcosine  (CAS  Reg.  No.  110-25-8);  N- 
stearoyl  sarcosine  (CAS  Reg.  No.  142- 
48-3);  N-lauroyl  sarcosine  (CAS  Reg. 
No.  97-78-9);  jV-myristoyl  sarcosine 
(C\S  Reg.  No.  52558-73-3);  iV-cocoyl 
sarcosine  mixture  (CAS  Reg.  No.  68411- 
97-2);  and  sodium  N-acyl  sarcosinates 
N-methyl-N-(l-oxo-9- 
octodecenvDglycine  (CAS  Reg.  No. 
3624-77-9);  N-m8thyl-N-(l- 
oxooctadecyl)  glycine  (CAS  Reg.  No. 
5136-55-0);  N-methyl-N-(l-oxododecyl) 
glycine  (CAS  Reg.  No.  137-16-6);  N- 
methyl-N-(l-oxotetiadecyl  glycine  (CAS 
Reg.  No.  30364-51-3);  and  N-cocoyl 
sarcosine  sodium  salt  mixture  (CAS  Reg. 
No  61791-59-1)  when  used  (as 
surfactant)  in  pesticide  formulations 
containing  glyphosate.  EPA  has 
established  this  regulation  on  its  own 
initiative. 

DATES:  This  regulation  is  effective 
December  6.  1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300940, 
must  be  received  by  EPA  on  or  before 
February  4,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  Vin.  of  the 
■SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300940  in  the  subject  line  on  the  first 
page  of  your  response. 
TOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Amelia  M.  Acierto,  Registration 
Division  (75050,  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  SL,  SW.,  Washington, 
DC  20460;  telephone  number  (703) 
308-8377;  and  e-mail  address: 
acierto.ameUa9epa.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufocturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 


NAICS 
coctes 


Examples  ol  poten- 
tially atleded  enlities 


Industry 


111 
112 
311 
32S32 


Crop  production 
Animal  produclion 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  qi^estions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300940.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 


the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy..  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

U.  Background 

In  the  Federal  Register  of  July  7,  1999 
(64  FR  36640)  (FRL-6088-4),  EPA 
issued  a  proposal  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
170)  to  amend  40  CFR  part  180  by 
establishing  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  N-acyl  sarcosines  and  sodium  N-acyl 
sarcosinates  when  used  as  inert 
ingredients  (surfactants)  in  glyphosate 
formulations.  The  proposal  noted  that 
these  chemicals  were  the  subject  of  a 
proposed  rule  published  prior  to  the 
enactment  of  the  Food  Quality 
Protection  Act  of  1996.  Summaries  of 
the  initial  proposed  rule  was  also 
included.  There  were  no  comments 
received  in  response  to  the  proposed 
rule. 

Based  on  the  reasons  set  forth  in  the 
preamble  to  the  proposed  rule,  EPA  is 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  N-acyl 
sarcosines  and  sodiiun  N-acyl 
sarcosinates  as  set  forth  below. 

m.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessarv  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  6«m  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
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However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 
You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  Uiis  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-306940  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  4,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  i5sues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  Si..  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall.  401  M  St.,  SW..  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2,  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 


waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

lompkins.iim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  wiiiver  to: 
James  Hollin,'!,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vni.A.,  you  should  also  send  a 
copy  of  your  request  to  the  PKIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300940.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  l.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket®epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASQI  file  formal.  Do  nol 
include  any  CBI  in  your  electroiu'c  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  vrill  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  lo  the 
contrary;  and  resolution  of  the  factual 
issues(5)  in  the  raaruier  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV,  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 


requirement  under  FFDCA  section 
408(d).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulaton' 
Planning  and  Rexnew  (58  FR  5 1 735 , 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  p(  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Eniironmental  justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voIuntar\' 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  from  the  requirement  of 
a  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  el 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  Slates, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
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govcrtimenl  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FTDCA  section  408(n)l4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

list  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Datmi;  November  10.  1999. 

James  Jooes. 

DireclOT.  Registmtion  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180HAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Aulhoritr  21  U.S.C  321(q).  346(a)  and 

371. 

2.  Section  180.1207  is  added  to 
subpart  D  to  read  as  follows: 

§180.1207    N-acyl  sarcoslnss  and  sodium 
N-acyl  larcoslnstes;  exemption  from  tt>e 
requirenwfit  of  a  toleranc«. 

.^n  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  following  substances  when  used 
as  inert  ingredients  (surfactants)  at 
levels  not  to  exceed  10%  in  pesticide 
formulations  containing  glypbosate: 


Name 

CAS  Reg. 
No. 

N-acyl  sarcosines. 

N-cocoyI  sarcosine  mixture  ... 

N-lauroyl  sarcosine  

N-mynstoyI  sanMsine 

N-oleoyi  sarcosine  

N-stearoyI  sariMsine  

Sodium  N-acyl  sarcosinates. 

N-cocoyI  sarcosine  sodium 

68411-97-2 
97-78-9 

52558-73-3 
110-25-8 
142-48-3 

61791-59-1 

N-methyl-N-(1 -0X0-9- 

3624-77-9 

N-meitiyl-N-(1  -oxododecyl) 

glycine  

N-metriyl-N-(l-oxoo«adecyl) 

gfycine 

N-methy1-N-(l  -oxoletradecyi 

137-16-6 

5136-55-0 

30364-51-3 

IFR  Doc.  99-31545  Filed  12-3-99;  B:45  ami 

BUMS  cooE  aeio-ss-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
tOPP-300931;  FHL-6384-11 
RIN  2070-AB78 

Tatraconazole  [(+/-)-2-<2,4- 
dlchlorophenyl>-3-(1H-1,2.4-triazoH-yl) 
propyl  1. 1,2.2-tetrafluoro«thyl  ether]; 
Pesticide  Tolerances  tor  Emergency 
Examptkina 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
tetraconazole  in  or  on  sugar  beets,  and 
sugar  beet-related  conunodities.  and  for 
secondary  residues  of  triazole  on  animal 
conunodities  from  livestock  fed  sugar 
beet  by-products.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  provisions 
of  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act. 
authorizing  u.se  of  the  pesticide  on  sugar 
beets.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  tetraconazole  [(+/-)-2-(2.4- 
dichlorophenyl)-3-(lH-1.2.4-tria2ol-l-yl) 
propyl  1. 1.2,2-tetrafluoroethyl  ether)  in 
the  effected  food  commodities.  The 
tolerances  will  expire  and  will  be 
revoked  on  December  31.  2001. 
DATES:  This  regulation  is  effective 
December  6. 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300931. 
must  be  received  by  EPA  on  or  before 
February  4,  200O. 

addresses:  Written  objections  and 
hearing  requests  may  be  submitted  by 


mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VIl.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA.  your  objections  and  hearing 
requests  must  identify  docket  control 
number  OPP-300931  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460;  telephone  number:  703-308- 
9358;  and  e-mail  address; 
deegan.dave@epa.gov. 
SUPPLEMENTARY  INF0RMATK3N: 

I.  General  Information 

A.  Does  Ms  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  o(  Poten- 
tially AHected  Entities 

Industiy 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manulac- 
luring 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Infonnation.  Including  Copies  of  This 
Document  and  Other  Belated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  P-^e  select 
"Laws  and  Regulations  '  and  then  look 
up  the  entr>'  for  this  document  under 
the  "Federal  Register-Environmental 
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Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:/'/ 
www.epa.gov^edrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300931.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The' public  version  of 
the  official  record,  which  includes 
printed,  paper  veruinn?  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA.  on  its  own  initiative,  in 
accordance  with  sections  408  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a.  is 
establishing  tolerances  for  residues  of 
the  fungicide  tetraconazole,  in  or  on 
sugar  beet  at  0.10  part  per  million 
(ppm),  6.0  ppm  in  sugar  beet  top,  0.20 
ppm  in  sugar  beet  dried  pulp,  0.30  ppm 
in  sugar  beist  molasses.  0.050  ppm  in 
milk,  0.030  ppm  in  cattle,  meat  and 
meat  byproducts  except  kidney  and 
liver,  0.20  ppm  in  kidnev.  6.0  ppm  in 
liver,  and  0.60  ppm  in  fat.  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  2001.  EPA  will  publish 
a  document  in  the  Federal  Register  to 
remove  the  revoked  toleraniK  from  the 
Code  of  Federal  Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  estabhsh  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  fi'om  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 


legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  onlv  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reUable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiuB  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. .    ." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  bv  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 


in.  Emergency  Exemption  for 
Tetraconazole  on  Sugar  beets  and 
FFDCA  Tolerances 

The  Red  River  Valley,  shared  by 
North  Dakota  and  Miimesota,  is  the 
leader  in  U.S.  sugar  beet  production, 
representing  approximately  45%  of 
planted  acreage  and  50%  of  tonnage 
produced  annually.  Cercospora  leafspot 
began  to  present  a  problem  to  sugarbeet 
growers  in  the  early  1980's.  Growers  at 
that  time  preferred  benzimidazole 
fungicides  (benomyl  and  thiophanato 
methyl)  which  were  registered.  Within  a 
few  years,  resistance  was  shown  to  have 
developed  toward  these  compounds 
(also,  since  then  sugar  beets  was 
dropped  from  the  thiaiaendazole  label). 
During  approximately  the  following  17 
years,  growers  have  employed  a  variety 
of  chemical  classes  in  the  control  of  C 
heticola.  Triphenyltin  hydroxide 
(Fenlin  Hydroxide.  TPTH)  provided 
reliable  control  of  cercospora  between 
about  1983  and  1994.  In  1994.  resistance 
was  documented  and  use  very  quickly 
dropped  off  as  use  was  no  longer 
recommended  as  a  sound  control 
practice.  There  continues  to  be  some 
limited  use  of  the  benzimidazole 
fungicides,  but  they  are  no  longer 
recommended  for  stand-alone  use.  nor 
for  more  than  one  application  per  year. 


There  are  currently 
ethylenebisdithiocarbaraate  (EBDC) 
fungicides  registered  for  this  use 
(Mancozeb,  maneb)  that  do  work 
effectively  when  applied  at  hill  label 
rates.  However,  label  restrictions 
preclude  mancozeb  being  used  for 
season-long  control,  leaving  significant 
acreage  unprotected  during  the  final 
month  of  growth.  A  final  alternative, 
copper  hydroxide,  is  less  effective  than 
mancozeb  and  is  not  preferred  or 
recommended.  The  applicants  stated 
that  without  approval  of  the  use  of 
tetraconazole  to  control  cercospora  on 
sugar  beets,  losses  to  growers  could 
approach  and  exceed  17%  of  net 
revenue.  After  having  reviewed  the 
submission.  EPA  concurs  that 
emergency  conditions  exist  for  these 
slates.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  tetraconazole  on 
sugar  beets  for  control  of  Cercospora 
leafspot  in  North  Dakota  and  Minnesota 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  asisessed  the 
potential  risks  presented  by  residues  of 
tetraconazole  in  or  on  sugar  beets  In 
doing  so.  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)('2). 
and  EPA  decided  that  the  necessary- 
tolerances  under  FFDCA  section 
408(l)(6)  would  be  consistent  with  the 
safety  standard  and  with  FTFRA  section 
IB.  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful.  EPA  is  issuing 
these  tolerances  without  notice  and 
opportimity  for  public  comment  as 
provided  in  section  408(l)(6).  Although 
these  tolerances  will  expire  and  be 
revoked  on  December  31,  2001.  under 
FFDCA  section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  sugar  beets  after  that  date  vrill  not 
be  unlawful.  pro\ided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  bv 
this  tolerance-setting  action  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions. 
EPA  has  not  made  any  decisions  about 
whether  tetraconazole  meets  EPA's 
regisU^tion  requirements  for  use  on 
sugar  beets,  or  whether  permanent 
tolerances  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
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registration  of  tetraconazole  by  a  Stale 
for  special  local  needs  under  FtFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  State  other 
than  North  Dakota  and  Minnesota  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPAs  regulations 
implementing  section  18  as  identified  in 
40  CTR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  tetraconazole.  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  the 
■ADDRESSES"  section. 

rV'.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  nimiber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26. 1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tetraconazole  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  residues  of 
tetraconazole  on  sugar  beets  at  0.10 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 
EPA  has  evaluated  the  available 

toxicity  data  and  considered  its  validity, 
completeness,  and  reliabihty  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infonts  and  children.  The  nature  of  the 
toxic  effects  caused  by  tetraconazole  are 
discussed  in  this  unit 

B.  Toxicological  Endpoint 
1.  Acute  toxicity.  Acute  Reference 

Dose  (RfD)  ~  O.OSinilligrams/kilogram/ 
day  (mg/kg/day).  For  acute  dietary  risk 
assessment,  EPA  used  the  no  observed 
adverse  effect  level  (NOAEL)  of  5  mg/ 
kg/ day,  based  on  decreased  maternal 
body  weight  and  food  consumption  at 
the  lowest  observed  adverse  effect  level 
(LOAEL)  of  22.5  mg/kg/day,  from  the 
developmental  study  in  rats.  Due  to  the 
severity  of  pup  effects  in  rat 
reproduction  study,  an  additional  FQPA 


safety  factor  of  three  has  been  applied 
to  the  acute  and  chronic  RiD 
calculations.  The  percent  of  acute  and 
chronic  RfD  utilized  should  not  exceed 
33%.  This  risk  assessment  will  evaluate 
acute  dietary  risk  to  all  population 
subgroups. 

2.  Short-  and  intermediate-tetm 
toxicity.  For  short-term  Margin  of 
Exposure  (MOE)  calculations.  EPA  used 
the  NOAEL  of  5  mg/kg/day,  based  on 
decreased  maternal  body  weight  and 
food  consumption  at  the  LOAEL  of  22.5 
mg/kg/day,  fi'om  the  developmental 
study  in  rats. 

For  intermediate-term  MOE 
calculations,  EPA  used  the  NOAEL  of 
0.8  mg/kg/day  10  ppm  from  the  90-day 
oral  feeding  study  in  rats.  At  the  LOAEL 
of  4.1  mg/kg/day  60  ppm,  there  were 
increased  liver  weights  and  associated 
changes  in  liver  pathology  observed  as 
minimal  centrilobular  hepalocyte 
enlargement. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  tetraconazole  at 
0.005  mg/kg/day.  This  RfD  is  based  on 
a  2-year  chronic  toxicity/carcinogenicity 
study  in  rats  with  a  NOAEL  of  0.5  mg/ 
kg/ day  10  ppm  and  an  uncertainty 
factor  of  100  based  on  osseous 
hypertrophv  of  skull  bones  at  the 
lOAEL  of  3.9  mg/kg/day  80  ppm.  Due 
to  the  severity  of  pup  effects  in  the  rat 
reproduction  study,  an  additional  FQPA 
safety  factor  of  three  has  been  applied 
to  the  acute  and  chronic  RfD 
calculations.  The  percent  of  acute  and 
chronic  RfD  utilized  should  not  exceed 
33%. 

4.  Carcinogenicity.  Tetraconazole  has 
not  been  classified  with  respect  to 
carcinogenic  potential  by  EPA. 
However,  based  on  the  lumorigenic 
results  in  the  mouse  carcinogenicity 
study,  EPA  has  made  an  initial 
determination  that  a  Ql'  should  be 
determined  based  on  the  male  mouse 
benign  liver  tumors,  excluding  the 
highest  dose.  The  Ql*  is  0.037  (mg/kg/ 
day)-'. 
C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  Because 
EPA  has  never  registered  any  other  uses 
of  tetraconazole,  there  are  no  other 
tolerances  for  food  or  feed  items  that 
have  been  established  prior  to  this 
action.  The  current  action  being  taken  to 
establish  time-limited  tolerances  to 
support  an  authorized  emergency 
exemption  use  of  tetraconazole 
represent  the  total  potential  exposure  to 
this  chemical.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
Bxposiues  and  risks  from  tetraconazole 
as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 


for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  -day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  used 
the  Anticipated  Residue  Contribution 
(ARC).  The  high-end  exposure  estimate 
(food  only)  of  0.002231  mg/kg/day. 
represents  13%  of  the  Population 
Adjusted  Dose  (PAD)  for  children  1-6 
years  of  age.  This  should  be  viewed  as 
a  partially  refined  risk  estimate: 
refinement  using  anticipated  residue 
values  and  percent  crop-treated  (PCT) 
data  in  conjunction  with  Monte  Carlo 
analysis  would  result  in  a  lower  acute 
dietary  exposure  estimate. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  incorporated 
anticipated  residue  values. The 
emergency  exemption  tetraconazole 
time- limited  tolerances  result  in  an  ARC 
that  is  equivalent  to  the  following 
percentages  of  the  RfD: 


Exposure 
mg/kg/day 

%PAD 

U.S.  Population 
(48  Contig- 
uous States)  .. 

Hispanics  

Non-Hispanic 
Blacks 

Ctlildren  (1-6 
years  oM)  

0.000068 
0.000097 

0.000062 

0.000153 

40% 
5.7% 

4;S% 

9.0% 

The  subgroups  listed  above  are:  (1) 
The  U.S.  population  (48  contiguous 
states);  (2)  those  for  children:  and,  (3) 
the  other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48 
contiguous  states). 

Section  40B(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information.  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  FoUowring  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E).  EPA  will  issue  a 
data  call-in  for  itiformation  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

2.  From  drinking  water.  Because 
tetraconazole  is  a  new  and  unregistered 
chemical.  EPA  does  not  currently  have 
adequate  data  with  which  to  model 
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upper-level  screening  concentrations 
due  to  consumption  of  drinking  water. 
Therefore,  EPA  is  not  able  to  determine 
if  concentrations  of  residues  of 
tetraconazole  in  drinking  water  would 
exceed  the  drinking  water  level  of 
concern  (DWLOC)  estimates.  However, 
because  both  the  cancer  risk  and  the 
non-cancer  risk  dietarj'  estimates 
determined  by  EPA  are  sufficiently  low 
that  it  is  EPA's  best  scientific  judgement 
that,  for  this  pesticide  tolerance  setting 
action,  a  conclusion  can  be  made  that 
there  is  "a  reasonable  certainty  of  no 
harm"  that  will  result  from  possible 
water-borne  residues  of  tetraconazole. 
Additionally,  there  are  no  residential 
uses,  nor  any  other  type  of  currently 
registered  use,  of  tetraconazole.  Due  to 
the  limited  amounts  of  exposure  to 
residues  of  tetraconazole  anticipated  to 
result  from  this  emergency  exemption 
use.  and  because  of  the  conservative 
nattire  of  this  risk  assessment.  EPA 
believes  that  any  potential  exposure  to 
residues  of  tetraconazole  from  drinking 
water  will  not  result  in  levels  of 
exposure  that  exceed  margins  of  safety 
identified  in  this  risk  assessment. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides.  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfDs  or  acute 
dietary  NOAELs)  and  assumptions 
about  body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  fi-om  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  aU  below  the  level  that 
would  cause  tetraconazole  to  exceed  the 
BSD  if  the  tolerances  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
tetraconazole  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  Uiere  is  a  reasonable 
certainty  of  no  harm  if  the  tolerance  is 
granted. 

3.  From  non-dietary  exposure.  There 
are  currently  no  other  registered  uses  of 


tetraconazole.  The  only  exposure  to 
residues  of  tetraconazole  would  result 
bom  the  subject  emergency  exemptions, 
and  are  described  in  detail  throughout 
this  document. 

4.  Cumulative  exposure  to  substances 
nith  a  common  mechanism  oftoxicitv. 
Tetraconazole  is  a  member  of  the 
conazole  class  of  pesticides.  Other 
members  of  this  class  include 
hexaconazole.  and  propiconazole.  All  of 
the  conazoles  demonstrate 
carcinogenicity  in  animal  studies. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ctunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tetraconazole  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tetraconazole  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tetraconazole  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  ctunulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997). 

D.  Aggregate  Bisks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  tetraconazole  from  food  will 
utilize  4%  of  the  cPAD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  up  to  6  years  of 
age.  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  vrill  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
tetraconazole  in  drinking  water.  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD. 

Short-  and  intermediate-term 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 


e.xposure  level)  plus  indoor  and  outdoor 
residential  exposure. 

2.  Aggregate  cancer  risk  for  U.S. 
population.  Tetraconazole  produced 
statistically  significant  inctea-ses  in  male 
and  female  mouse  liver  adenomas  and 
carcinomas.  Based  on  a  determination  of 
the  Ql*  for  this  tolerance  setting  action 
only,  the  Ql*  was  determined  to  be  3.7 
X  10  -  based  on  benign  tumors  in  males 
with  the  exclusion  of  the  high  dose 
group. 

The  cancer  risk  for  the  U.S. 
population  is.  without  adjustment,  2.5  x 
10*.  Because  this  is  an  emergency 
exemption  use  of  tetraconazole.  it  is 
considered  appropriate  to  divide  the 
cancer  risk  by  a  factor  of  14  [5  years  for 
potential  emergency  exemption  u5e/70 
years  lifetime  =  1/14|, 

The  adjusted  cancer  risk  for  the  US 
population  is  1.8  x  10 '  and  this 
adjusted  cancer  risk  is  below  EPA's 
level  of  concern. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  tetraconazole  residues. 

E.  Aggregate  Hisks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safet}  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tetraconazole.  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  thai  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  efects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  interspecies  and  intraspecies 
variability)  and  not  the  additional 
tenfold  MOE/uncerlainty  factor  when 
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EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severitv-  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compoimd  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safetv  factor. 

ii.  Developmentaf  toxicity  studies —  a. 
Rats.  In  the  developmental  study  in  rats, 
the  maternal  (systemic)  NOAEL  was  5 
mg/kg/day.  based  on  decreased  body 
weight  and  decreased  food  consumption 
at  the  LOAEL  of  22.5  mg/kg/day.  The 
developmental  (fetal)  NOAEL  was  22.5 
mg/kg/day,  based  on  visceral  changes, 
supernumerary  ribs,  and  delayed 
ossification  at  the  LOAEL  of  100  mg/kg/ 
day. 

b.  Rabbits.  In  the  developmental 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOAEL  was  15  mg/kg/day, 
based  on  decreased  weight  gain  and 
decreased  food  consumption  at  the 
LOAEL  of  30  mg/kg/day.  The 
developmental  (fetal)  NOAEL  was  30 
mg/kg/dav  highest  dose  tested  (HDT). 

iii.  Reproductive  toxicity  study — 
Rats.  In  the  2-generation  reproductive 
toxicity  study  in  rats,  the  maternal 
(systemic)  NOAEL  was  0.7  mg/kg/day, 
based  on  dystocia,  delayed  vaginal 
opening,  and  increased  liver  weight  at 
the  LOAEL  of  5.9  mg/kg/day.  The 
developmental  (pup)  NOAEL  was  0.7 
mg/kg/day.  based  on  increased  time  to 
observation  of  baJanopreputial  skin  fold 
and  liver  weight  at  the  LOAEL  of  5.9 
mg/kg/day.  At  the  high  dose  of  35.5  mg/ 
kg/day,  there  was  a  decrease  in  the 
mean  number  of  live  pups  per  litter  on 
lactation  days  0  and  4  (precull)  in  the 
presence  of  significant  maternal 
toxicity. 

iv.  Prenatal  and  postnatal  sensitivity. 
The  toxicological  data  base  for 
evaluating  prenatal  and  postnatal 
toxicity  for  tetraconazole  is  complete 
with  respect  to  current  data 
requirements.  Based  on  the 
developmental  and  reproductive 
toxicity  studies  discussed  above,  for 
tetraconazole  there  does  appear  to  be  an 
extra  sensitivity  for  prenatal  or  postnatal 
effects.  EPA  has  therefore  concluded 
that,  for  purposes  of  this  tolerance- 
setting  action,  the  FQPA  safety  factor  of 
10  be  reduced  to  three  for  both  the  acute 
and  chronic  dietary  estimates,  and  be 
applied  to  all  population  subgroups. 
V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  tetraconazole  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

2.  Acute  risk.  The  acute  dietary  (food 
only)  risk  assessment  used  the  ARC.  The 
high-end  exposure  estimate  {food  oiJy) 
of  0.002231  mg/kg/day,  represenU  13% 
of  the  PAD  for  childi«»  ages  1-6  years. 


As  stated  earlier,  this  should  be  viewed 
as  a  partially  refined  risk  estimate; 
refinement  using  anticipated  residue 
values  and  PCV  data  in  conjunction 
with  Monte  Carlo  analysis  would  result 
in  a  lower  acute  dietary  exposure 
estimate. 

3.  Chronic  risk  Using  the  exposure 
assumptions  described  in  this  unit.  EPA 
has  concluded  that  aggregate  exposure 
to  tetraconazole  from  food  will  utilize 
9%  of  the  RfD  for  children  ages  1-6 
years.  EPA  generally  has  no  concern  for 
exposures  Iwlow  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
tetraconazole  in  drinking  water 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tetraconazole  residues. 

V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  residue  in  sugar  beet 
is  adequately  understood  for  the 
purpose  of  this  tolerance  action  only. 
Ten-week  old  potted  sugar  beet  plants 
in  an  outdoor  field  were  treated  with 
tetraconazole  labeled  with  carbon-14  in 
the  triazole  ring  at  lOOg/ha.  and  were 
then  re-treated  twice  more  at  21 -day 
intervals.  Samples  of  root  and  leaf  were 
collected  0.  20.  41,  and  76  days  after  the 
first  treatment.  The  total  radioactive 
residue  (TRR)  found  in  the  root  was 
always  <0.01  ppm.  TRRs  in  the  leaf 
were  1.6, 1.9.  3.1,  and  1.3  ppm. 
respectively.  Over  90%  of  the  TRR  in 
beet  leaf  was  extractable.  The  main 
residue  was  identified  as  tetraconazole, 
declining  bom  94-95%  TRR  (day  0  and 
20)  to  81%  on  day  41  and  54%  on  day 
76.  The  TRR  in  the  root  was  not 
characterized.  The  residue  of  concern  is 
the  parent  compound,  tetraconazole,  in 
beet  root  and  leaf. 

The  nature  of  the  residue  in  the  goat 
is  adequately  understood  for  the 
purpose  of  this  tolerance  action  only. 
Upon  dosing  a  lactating  goat  for  5 
consecutive  days  with  radiolabled 
tetraconazole  (in  phenyl  and  triazole 
rings),  liver  retained  the  highest 
radioactivity  and  muscle  contained  the 
lowest  radioactivity.  Tetraconazole  was 
found  to  be  the  major  residue  in  the 
liver  and  fat,  and  triazole  was  the  major 
residue  in  milk,  muscle  and  kidney. 


B.  Analytical  Enforcement  Methodology 

An  enforcement  method  for  sugar  beet 
and  livestock  commodities  is  not 
available.  However,  a  method  for 
measuring  tetraconazole  in  beet  root  and 
top  is  available  (MRID  44751314).  and 
for  measuring  tetraconazole  in  livestock 
conunodities  is  available  (MRID 
44751316).  The  registrant  needs  to 
conduct  independent  laboratory 
validation  before  these  methods  can  be 
tested  in  EPA  laboratories  as 
enforcement  methods. 

To  request  information  on  the  above 
referent^  measuring  methods,  please 
contact:  Calvin  Furlow.  PIRIB,  IRSD 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460: 
telephone  number;  (703)  305-5229;  e- 
mail  address;  furlow.calvin8epa.gov. 

C.  Magnitude  of  Residues 

Residues  of  tetraconazole  are  not 
expected  to  exceed  6.0  ppm  in  sugar 
beet  top.  0.10  ppm  in  roots,  0.20  ppm 
in  dry  pulp,  0.30  ppm  in  molasses,  and 
0.01 2  ppm  in  refined  sugar  as  a  result 
of  the  authorized  emergency  exemption 
use.  Time-limited  tolerances  should  be 
established  on  sugar  beet  top,  root,  pulp, 
and  molasses. 

Sugar  beet  tops,  dry  piJp.  and 
molasses  may  be  fed  to  cattle  as  a  result 
of  the  authorized  use.  Secondary 
i«sidues  in  animal  commodities  are  not 
expected  to  exceed  0.050  ppm  in  milk. 
6.0  ppm  in  liver,  0.60  ppm  in  fat,  0.20 
ppm  in  kidney,  and  0.030  ppm  in 
muscle  of  cattle  as  a  result  of  use 
authorized  tmder  these  emergency 
exemptions.  Time-limited  tolerances 
should  be  esublished  at  these  levels  on 
milk,  meat,  meat  byproducts,  kidney, 
liver,  and  fat  of  cattle. 

D.  International  Residue  Limits 

There  are  no  CODEX  MRLs,  Canadian 
or  Mexican  tolerances  established. 

E.  Rotational  Crop  Restrictions 

Crops  other  than  sugar  beet  should 
not  be  grown  within  120  days  following 
the  last  application  of  tetraconazole. 

VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  tetraconazole 
in  sugar  beet  roots  at  0.10  ppm.  6.0  ppm 
in  sugar  beet  lop,  0.20  ppm  in  sugar  beet 
dried  pulp.  0.30  ppm  in  sugar  beet 
molasses,  0.050  ppm  in  milk,  0.030  ppm 
in  cattle  meat  and  meat  byproducts 
except  kidney  and  liver,  0.20  ppm  in 
cattle  kidney,  6.0  ppm  in  cattle  liver, 
and  0.60  ppm  in  cattle  fat 
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Vn.  Ob^ions  and  Hearing  RequesU 

Under  section  408(g)  of  the  FFIX:A.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  lo  File  an 
Objection  or  Request  a  Hearing? 
You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300931  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  4,  2000. 

1.  Filing  the  request  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Room  M3708, 


Waterside  Mall.  401  M  St.,  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  B  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  h'olidavs.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  vou  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  ]80.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  ]80.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  lo  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  ai  (703)  305- 
5697,  by  e-mail  at ' 

lompkins.jim®epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  Hollins.  Information  Resources 
and  Services  Division  {7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 

3.  Copies  for  the  Docket  In  addition 
lo  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA,  of  this  preamble,  you  should 
also  send  a  copy  of  your  request  to  the 
PIRIB  for  its  inclusion  in  the  official 
record  that  is  described  in  Unil  l.B.2.  of 
this  preamble.  Mail  your  copies, 
identified  by  the  docket  number  OPP- 
300931,  to:  Public  Information  and 
Records  Integrit>'  Branch.  Information 
Resources  and  Serx'ices  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
IB. 2.  of  this  preamble.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  lo;  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  file  format  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 


also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 


B.  MTien  Will  the  Agency  Grant  a 
Request  for  a  Hearing?  ' 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  tie 
requestor  would,  if  established  resolve 
one  or  more  of  such  issuBs  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justif\- 
the  action  requested  (40  CFR  178.32). 

Vni.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  typos 
of  actions  from  review  under  Executive 
Order  12866.  ei^titled  Regulators- 
Planning  and  Re\iew  (58  FR  51735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  .seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  il  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  uith 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998):  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Eniironmental  justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  enlitied  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408.  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
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Regulatorv  Flexibility  Act  (RFA)  (5 
U.S.C.  60i  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  detennined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  Stales,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  Stale  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

DC.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Reguiator\-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
diat  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
Slates  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  4. 1999 

lames  |ones. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180-AMENOED 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 


Authority:  21  U.S.C.  346a.  321(q)  and  371 .       [FRL-64a3-6] 

2.  Section  180.557  is  added  to  road  as 
follows: 

§  1 80.557    Tetraconazote;  totarancas  for 
residues. 

(a)  General.  (Reserved) 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  fungicide 
tetraconazole  ((+/-)-2-(2,4- 
dichlorophenyl)-3-(lH-l,2,4-triazol-l-yl) 
propyl  1. 1,2,2-tetrafluoroethyl  ether)  in 
connection  with  the  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  will 
expire  and  be  revoked  on  the  date 
specified  in  the  following  table. 


Expira- 

Commodity 

Parts  per  millkjo 

ocatkxi 
date 

Beet,  sugar. 

0.20 

12/31/ 

dned  pulp. 

01 

Beet,  sugar,  mo* 

0.30 

12/31/ 

lasses. 

01 

Seel,  sugar. 

0.10 

1201/ 

roots. 

01 

Beet,  sugar. 

6.0 

12/31/ 

tops 

01 

Cattle,  fat 

0.60 

lasi/ 

01 

Cattle,  kidney .... 

0.20 

12/31/ 
01 

Cattle,  liver  

6.0 

1201/ 
01 

Calte,  meet 

0.030 

1201/ 
01 

Cattte,  meat  by- 

0.030 

1201/ 

products;  ex- 

01 

cept  kidney 

and  liver. 

1 

Milk  

0.050 

1201/ 
01 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

IFR  Doc.  99-31546  Filed  12-3-99:  8:45  am) 
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National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

AcmON:  Notice  of  deletion  of  the  Baxter/ 

Union  Pacific  Raihrad  Tie  Treating  Site. 

Laramie,  Wyoming  .rem  the  National 

Priorities  List  (NPL). 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
deletion  of  the  Baxter/Union  Pacific 
Railroad  Tie  Treating  Site  (Site)  in 
Laramie.  Wvoming,  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substance  Contingency  Plan  (NCP). 
promulgated  by  EPA  pursuant  to  section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended.  EPA.  in 
consultation  with  the  State  of  Wyoming, 
has  determined  that  the  Site  meets  the 
criteria  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  Deferral 
Policy,  making  it  eUgible  for  delisting 
pursuant  to  S  300.425  of  the  NCP.  The 
Site  is  currently  being  addressed  under 
RCRA.  with  permits  and  orders  in  place 
to  ensure  Site  contamination  is  cleaned 
up. 

EFFECTIVE  DATE:  IJecember  6. 1999. 
FOn  FIWTHER  INFORMATION  CONTACT: 
Dermis  )aramillo.  U.S.  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500,  Mail  code:  8ENF- 
T.  Denver,  CO  80202,  telephone  (303) 
312-6203. 

SUPPLEMENTARY  INFORMATION:  The  Site 
to  be  deleted  from  the  NPL  is:  The 
Baxter/Union  Pacific  Railroad  Tie 
Treating  Plant  Site,  in  Laramie, 
Wyoming. 

A  Notice  of  Intent  to  Delete  for  Uiis 
Site  was  published  on  September  23. 
1999  (64  FR  51496).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  October  26, 1999.  Five 
comments  were  received  diuing  the 
comment  period,  all  in  support  of  the 
proposed  deletion,  hi  response.  EPA 
would  like  to  thank  all  those  who 
commented.  EPA  now  publishes  this 
Notice  of  Deletion  as  the  final  step  in 
removing  the  site  from  the  NPL. 

EPA  identifies  sites  that  present  a 
significant  risk  to  public  health  and  the 
environment  and  maintains  the  NPL  as 


a  list  of  those  sites.  Any  site  deleted 
from  the  NPL  remains  eligible  for  Fimd- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action  in  the  future.  NCP 
§  300.425(e)(3).  Deletion  of  a  site  from 
the  NPL  does  not  affect  the  responsible 
party  of  liability  or  impede  agency 
efforts  to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
waste.  Hazardous  sub.stances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund.  Water 
pollution  control.  Water  supply. 

Oalod:  NovembBr  19.  1999. 
lack  W.  McGraw. 
Acting  Regional  Administrator.  Region  Vtl. 

For  reasons  set  out  in  the  preamble  40 
CFR  part  300  is  amended  as  follows: 

PART  300— {AIWENDEO] 

1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657:  E.O.  12777.  56  FR  54757.  3  CFR. 
1991  Comp..  p.  351;  E.O.  12580.  52  FR  2923. 

3  CFR.  1987  Comp.,  p  193 

Appendix  B— (Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site 
"Baxter/Union  Pacific  Tie  Treating, 
Laramie.  WY. " 

IFR  Doc.  99-31278  Filed  12-3-99:  8:45  am) 
BiumG  CODE  asao-60-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[CO  Docket  No.  96-98:  FCC  99-266) 

Implementation  of  Local  Competition 
Provisions  of  the  Telecommunications 
Act  of  1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document,  the 
Commission  analyzes  petitioners' 
requests  for  reconsideration  or 
clarification  of  the  access  requirements 
the  Conunission  implemented  pursuant 
to  Section  224  of  the  Comratmications 
Act.  as  amended  by  the  1996 
Telecommunications  Act,  including 
capacity  expansion,  the  exercise  of 
eminent  domain,  reservation  of  space, 
utilities'  access  obligations,  worker 


qualifications,  the  liming  and  manner  of 
notification  of  modifications,  allocation 
of  modification  costs,  and  state 
certification  of  access  regulation.  The 
general  requirements  are  designed  to 
give  parties  flexibility  to  reach 
agreements  on  access  to  utihty- 
controlled  poles,  ducts,  conduits  and 
rights-of-way,  without  the  need  for 
regulatory  intervention. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Stevenson.  Cable  Sen-ices 
Bureau  (202)  418-7200,  TTY  (202)  418- 
7172. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
98.  FCC  99-266.  adopted  October  20. 
1999.  and  released  October  26.  1999.  In 
the  Order  on  Reconsideration,  the 
Commission  analyzes  petitioners' 
requests  for  reconsideration  or 
clarification  of  the  access  requirements 
contained  in  the  Firsl  Report  and  Order 
(61  FR  45476-01).  implemented 
pursuant  to  the  Notice  of  Proposed 
Rulemaking  (61  FR  18311)  and  Section 
224  of  (he  Commtmications  Act,  as 
amended  by  the  1 996 
Telecommunications  Act.  The  complete 
text  of  the  Order  on  Reconsideration  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  ("ITS,  Inc.  ").  (202)  857-3800, 
1231  20th  Street.  NW.  Washington,  DC 
20036.  In  addition,  the  complete  text  of 
the  Order  on  Reconsideration  is 
available  on  the  Internet  at  http:// 
wwvr.fcc.gov/Bureaus/Cable/Orders/ 
1999/fcc9926S.txt. 

Synopsis  of  the  Order  on 
Reconsideration 

1.  Section  224  of  the  Communications 
Act.  as  amended  by  the  1996  Act. 
imposes  upon  all  utilities,  including 
local  exchange  carriers  ("LECs"),  the 
dutj'  to  "provide  a  cable  television 
system  or  any  telecommunications 
carrier  with  nondiscriminatory  access  to 
any  pole.  duct,  conduit,  or  right-of-way 
owned  or  controlled  by  it.  "  The  Local 
Competition  Order  adopted  general 
rules  and  guidelines  regarding  access  to 
utility-controlled  poles,  ducts,  conduits, 
and  rights-of-way.  The  Order  on 
Reconsideration  analyzes  petitioners' 
requests  for  reconsideration  or 
clarification  of  the  access  requirements 
of  the  Local  Competition  Order. 

2.  Key  findings: 

Access  to  electric  transmission 
facilities:  Use  of  any  utility  pole,  duct, 
conduit,  or  right-of-way  for  wire 
commtmications  triggers  access  to  all 


poles,  ducts,  conduits,  and  rights-of-way 
owned  or  controlled  by  a  utility, 
including  those  not  ciurenUy  used  for 
wire  communications.  To  the  extent  an 
electric  transmission  facility  is  a  pole, 
duct,  conduit  or  right-of-way,"  the 
facility  would  be  subject  to  the  access 
provisions  of  section  224. 

Eminent  domain:  The  right  to  exercise 
eminent  domain  is  generally  a  matter  of 
state  law.  exercised  according  to  the 
varying  limitations  imposed  by 
particular  stales.  Neither  the  statute  nor 
its  legislative  history  offers  convincing 
eridence  that  Congress  intended  for 
section  224  to  compel  a  utilit>'  to 
exercise  eminent  domain.  Accordingly, 
the  Order  on  Reconsideration  finds  that 
section  224  does  not  create  a  federal 
requirement  that  a  utility  be  forced  to 
exercise  eminent  domain  on  behalf  of 
-third  party  attachers. 

Capacify  Expansion:  The  principle  of 
nondiscrimination  established  by 
section  224(f)(1)  requires  a  utility  to  take 
all  reasonable  steps  to  expand  capacity 
to  accommodate  requests  for 
attachment,  just  as  it  would  expand 
capacity  to  meet  its  own  needs.  Before 
denying  access  based  on  a  lack  of 
capacitj',  a  utility  must  explore  potential 
accommodations  in  good  faith  with  the 
party  seeking  access. 

Resen'ation  o/ Space;  Attaching 
parties  may  use  a  utility's  reserve  space 
until  the  utility  has  an  actual  need  for 
the  space.  A  utility  may  recover  the 
reserved  capacity  for  its  own  use,  ba.sed 
upon  its  actual  need  for  the  reserved 
capacity.  Capacity  that  is  allocated  or 
plaimed  for  emergency  purposes  in  a 
utility's  contingency  plan  should  not  be 
subject  to  the  access  obhgations  of  v 

reser\'ed  capacity  in  general.  A  utility 
may  resen'e  capacity  to  carry  core 
utility  communications  capacity  that  is 
essential  to  the  proper  operations  of  the 
utility  system. 

Use  of  utility  facilities  for  wire 
communications:  Use  of  any  utility 
pole,  duct,  conduit,  or  right-of-way  for 
wire  communications  triggers  access  to 
all  poles,  ducts,  conduits,  and  rights-of- 
way  owned  or  controlled  by  the  utility, 
including  those  not  currently  used  for 
wire  communications.  In  addition, 
internal  communications  are  considered 
"wire  communications"  that  trigger 
access  obligations. 

Use  of  non-utility  employees:  While 
utilities  may  ensure  that  individuals 
who  work  in  proximit\'  to  electric  lines 
to  perform  pole  attachments  and  related 
activities  meet  utility  standards  for  the 
performance  of  such  work.  Utilities  may 
not  dictate  the  identity  of  the  workers 
who  will  perform  the  work  itself. 

Notice  of  modifications:  Under  most 
circumstances,  a  utility  should  be  able 
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to  give  60-days'  notice  to  attaching 
parties  before  facility  modifications  are 
undertaken,  even  in  instances  where  a 
government  or  a  government  agency 
requires  service  to  new  customers  in 
less  that  60  days. 

Allocation  of  costs:  The  statute  does 
not  require  that  an  attaching  entity 
receive  compensation  for  modification 
costs  it  incurred  that  create  excess 
rights-of-way  that  are  later  sold  to  other 
entrants  by  utility. 

State  certification:  States  that  have 
previously  certified  their  regulation  of 
rates,  terms  and  conditions  of  pole 
attachments  need  not  re-certify  in  order 
to  assert  their  jurisdiction  over  access. 
However,  if  a  state  that  has  not 
previously  certified  its  authority  over 
rates,  terms  and  conditions  wishes  to 
begin  to  assert  such  jurisdiction, 
including  jurisdiction  over  access 
pursuant  to  section  224(f).  the  state 
must  certify  in  order  to  assert 
jurisdiction. 

Ordering  Qauses 

3.  I^irsuant  to  sections  224,  251  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  224.  251 
and  303(r),  the  Order  on 
Reconsideration  is  Adopted. 

4.  Pursuant  to  section  405  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  405.  and  section 
1.106  of  the  Commission's  rules.  47 
CFR.  1.106  (1995).  that  the  petitions  for 
reconsideration  or  clarification  are 
Denied  in  Part  and  Granted  in  Part. 
Federal  Communications  Commission. 
Magalie  Roman  Salas. 

Secretary. 

|FR  Doc,  99-31497  Filed  12-3-99:  8:4S  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

(Docket  No.  990720198-9307-02;  I.D. 
070799B] 

RIN  064S-AM36 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Maximum  Retainable 
Bycatch  Percentages,  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  a  regulatory 
amendment  that  separates  shortraker 


and  rougheye  (SR/RE)  rockfish  from  the 
aggregated  rockfish  species  group  for 
purposes  of  calculating  maximum 
retainable  bycatch  (MRB)  and  reduces 
the  percentages  for  SR/RE  rockfish  in 
the  Eastern  Regulatory  Area  (ERA)  of  the 
Gulf  of  Alaska  (GOA)  groundfish 
fisheries.  This  action  is  necessary  to 
slow  the  harvest  rate  of  SR/RE  thereby 
reducing  the  potential  for  overfishing. 
This  action  is  intended  to  further  the 
objectives  of  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP). 

DATES:  Effective  January  5,  2000. 
addresses:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulator^' 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
from  NMFS.  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS.  P.O. 
Box  21668,  Juneau.  AK  99802.  Attn: 
Lori  Gravel  or  by  calling  the  Alaska 
Region.  NMFS,  at  907-586-7228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shane  Capron.  907-586-7228  or 
shane.capron@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  Fishing 
for  groundfish  by  U.S.  vessels  in  the 
exclusive  economic  zone  of  the  GOA  is 
managed  by  NMFS  according  to  the 
FMP.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Fishing  by  US 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  part 
679.  General  regulations  governing 
Federal  fisheries  are  also  found  at  50 
CFR  part  600. 

Regulations  at  50  CFR  679.20(e) 
establish  MRB  percentages  for 
groundfish  species  or  species  groups 
that  are  closed  to  directed  fishing.  The 
MRB  amount  is  calculated  as  a 
percentage  of  the  species  that  are  closed 
to  directed  fishing  relative  to  the 
amount  of  other  species  retained  on 
board  the  vessel  that  are  open  for 
directed  fishing.  The  MRB  percentages 
serve  as  a  management  tool  to  slow 
down  the  harvest  rates  of  non-target 
species  by  limiting  the  amoimt  that  can 
be  retained  on  board  a  vessel.  This  total 
also  is  used  to  minimize  regulatory 
discard  of  non-target  species  when  they 
are  taken  incidental  to  other  directed 
fisheries  because  MRBs  avoid  or  delay 
placing  a  species  on  "prohibited"  status, 
which  proliibits  any  retention.  The  MRB 
percentages  reflect  a  balance  between 
slowing  har\est  rates  and  minimizing 
the  potential  for  imdesirable  discard. 
Although  directed  fishing  for  a  species 
or  species  group  may  be  prohibited 


under  50  CFR  679.20(d)(l)(iii), 
fishermen  may  "top  off  their  retained 
catch  of  these  species  by  deliberately 
targeting  the  incidental  species  up  to  the 
MRB  amount. 

This  final  rule  makes  the  following 
regulatory  changes:  (1)  Removes  SR/RE 
rockfish  from  the  GOA-wide  aggregated 
rockfish  species  group  for  deep-water 
complex  species  (primarily  Pacific 
ocean  perch  and  sablefish),  (2)  Creates 
a  new  species  group  for  SR/RE  rockfish 
in  the  ERA  of  the  GOA  for  deep-water 
complex  species,  and  (3)  Sets  the  new 
SR/RE  rockfish  MRB  at  7  percent 
relative  to  deep-water  complex  species. 
This  final  rule  does  not  change  the  MRB 
of  5  percent  for  SR/RE  rockfish  in  the 
GOA-wide  aggregated  rockfish  category' 
relative  to  shallow-water  complex 
species. 

Additional  information  on  this  action 
is  contained  in  the  preamble  to  the 
proposed  rule  and  the  EA/RIR/FRFA. 
The  proposed  rule  was  published  in  the 
Federal  Register  on  August  3. 1999  (64 
FR  42080).  and  the  public  comment 
period  ended  on  September  2. 1999. 
NMFS  received  no  comments  on  the 
proposed  rule  and  no  changes  from  the 
proposed  rule  are  made  in  this  final 
nJe. 
Compliance  Guide  for  Small  Entities 

In  compliance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  NMFS  is 
publishing  this  paragraph  as  a 
compliance  guide  that  explains  how 
small  entities  must  comply  with  the 
regulatory  changes  made  by  this  final 
rule.  This  rule  changes  the  maximum 
retainable  amounts  of  SR/RE  rockfish  in 
the  ERA  of  the  GOA  and  affects  all  small 
entities  that  participate  in  groundfish 
fisheries  in  the  ERA  of  the  GOA  and 
experience  incidental  catch  of  SR/RE 
rockfish.  Affected  fishermen  should  be 
aware  that  the  MRB  rates  have  changed 
for  SR/RE  in  the  ERA  of  the  GOA. 
Affected  fishermen  must  comply  with 
the  regulations  concerning  MRB  rates  at 
§  679.20(e)  and  Table  10  to  part  679. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator), 
determined  that  this  final  nde  is 
necessary  for  the  conservation  and 
management  of  the  groundfish  fisheries 
of  the  GOA.  The  Regional  Administrator 
also  determined  that  this  final  rule  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  law.  This 
action  has  been  determined  to  be  not 
significant  for  purposes  of  E.0. 12866. 

NMFS  prepared  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  that 
describes  the  impact  this  final  rule  will 


have  on  small  entities.  A  copy  of  this 
analysis  is  available  ft-om  NMFS  (see 
ADDRESSES).  NMFS  received  no 
comments  on  the  Interim  Regulatory 
Flexibility  Analysis  prepared  for  the 
proposed  rule  for  this  action. 

This  action  is  being  taken  because 
harvest  of  SR/RE  has  significantly 
exceeded  the  total  allowable  catch 
(TAG)  for  SR/RE  in  the  ERA  of  the  GOA 
in  each  of  the  last  4  years.  In  1998. 
while  participating  in  the  rockfish 
fisheries,  23  small  trawl  catcher  vessels 
and  1 7  catcher/processors  accounted  for 
772  mt  of  SR/RE  harvest  in  the  GOA 
(roughly  45  percent  of  the  total  harvest 
of  SR/RE).  Also  in  1998,  484  small 
hook-and-line  catcher  vessels  harvested 
710  ml  of  SR/RE  while  participating  in 
the  sablefish  fishery.  Of  the  total  1,482 
mt  of  SR/RE  harvested  by  these  two 
sectors,  only  1 ,064  mt  was  actually 
retained  (about  72  percent  of  the  total 
catch  amount).  About  50  percent  of  the 
SRJKE  harvested  was  in  SR/RE  directed 
hauls.  These  hauls,  composed  primarily 
of  SR/RE,  are  likely  to  be  -top  off 

Table  10  to 


hauls,  some  of  which  would  no  longer 
be  available  given  the  reduced  abiUty  to 
"top  off  at  historic  levels.  Any 
marginal  loss  in  the  short-term  due  to 
reduced  retention  of  SR/RE  would  be 
offset  by  the  long-term  viabilitv  of  the 
fishery  by  harvesting  at  maximum 
acceptable  biological  levels. 

The  preferred  alternative,  which  this 
rule  implements,  of  reducing  the  MRB 
for  SR/RE  in  the  ERA  of  the  GOA  was 
found  to  be  the  least  restrictive  on  small 
entities  while  maximizing  the  harvest  of 
SR/RE  within  the  TAG  amount.  Under " 
the  status  quo  alternative,  fishing 
mortality  of  SR/RE  would  continue  at 
levels  above  the  acceptable  biological 
catch  and  would  likely  cause  adverse 
impacts  to  the  fishery  resulting  in 
reduced  stocks;  therefore,  the  alternative 
was  rejected.  The  alternative  of  reducing 
the  MRB  in  all  areas  of  the  GOA  also 
was  rejected  because  it  was  too 
restrictive  on  entities  fishing  in  areas 
that  have  not  exceeded  acceptable 
harvest  amounts  within  the  last  3  years. 

This  final  rule  does  not  contain 
reporting,  recordkeeping,  or  compliance 

Part  679.— Gulf  of  Alaska  Retainable 

[IncKJenlal  Catch  Species '] 


requirements  and  no  relevant  Federal 
rules  duplicate,  overlap,  or  conflict  with 
this  final  rule. 

List  of  Subjects  in  SO  CFR  Part  679 

Alaska.  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  November  30,  1999. 
Garry  F.  Mayer. 

Acting  Assistant  Administrator  for  Fislienes. 
Sationai  Marine  Fisileries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  67»— RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Aulhority:  16  U.S.C.  773  el  seq..  1801  et 
seq.  and  3631  el  seq. 

2.  In  part  679,  Table  10  to  Part  679— 
Gulf  of  Alaska  Retainable  Percentages  is 
revised  to  read  as  follows: 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  99-NM-32S-AD) 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Marl(  0070  and  0100  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  proposed  rulemaking 

INPRM). 

OumiAllY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F.28  Mark  0070  and  0100 
series  airplanes.  This  proposal  would 
require  a  measurement  of  the  resistance 
of  the  electrical  coimectors  of  the 
auxiliary  power  unit  (APU)  to  detect  a 
short  circuit;  an  inspection  to  determine 
if  the  grommets  or  shrink  sleeves  are 
present;  and  modification,  if  necessary. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  prevent  a  short 
circuit  of  a  fire  extinguisher  electrical 
system  due  to  a  lack  of  shrink  sleeves 
or  grommets,  and  consequent  disabling 
of  the  affected  fire  extinguisher  system. 
DATES:  Comments  must  be  received  by 
January  5.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
.Mtention:  Rules  Docket  No.  99-NM- 
32S-AD.  1601  Lind  Avenue.  SW.. 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
l(x:ation  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Fokker  Services  B.V.,  P.O.  Box  231, 


2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
.Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-*056;  telephone  (425)  227-2110: 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-32I5-AD,'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-325-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 


the  Netherlands,  notified  the  FAA  that 
an  imsafe  conilition  may  exist  on  all 
Fokker  Model  F.28  Mark  0070  and  0100 
series  airplanes.  The  RLD  advises  that  a 
fire  extinguisher  electrical  circuit  for  the 
aiLxiliary  power  imit  (APU)  was  found 
shorted.  A  subsequent  inspection 
revealed  that  similar  conditions  affected 
the  engine  fire  extinguisher  circuits,  due 
to  twisted  wires  that  allowed  the  contact 
pins  to  touch.  Further  investigation 
established  that  certain  types  of 
electrical  cartridge  cotmectors  on  both 
the  engine  and  APU  fire  extinguisher 
bottles  did  not  have  heat  shrink  sleeves 
installed  during  production.  In  this 
condition,  a  short  circuit  cannot  be 
detected  by  the  resistance  check 
described  in  the  ctuient  maintenance 
program.  The  lack  of  shrink  sleeves  or 
grommets.  if  not  corrected,  could  result 
in  a  short  circuit  of  a  fire  extinguisher 
electrical  system,  and  consequent 
disabling  of  the  affected  fire 
extinguisher  system. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBFl 00-26-015,  dated  August  15. 1999, 
which  describes  procedures  for 
performing  a  measiuement  of  the 
resistance  of  the  electrical  lines  on  the 
auxiliary  power  unit  (APU)  and  engine 
fire  extinguishers  to  detect  a  short 
circuit;  a  general  visual  inspection  to 
determine  if  the  grommets  orshrink 
sleeves  are  present;  and  modification,  if 
necessary.  The  modification  involves 
applying  shrink  sleeves  to  electrical 
vriring.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  1999-110.  dated 
August  31. 1999.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  iiiformod  of  the  situation 


described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
Stales,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  123  airplanes 
of  US  registry  would  be  affected  bv  this 
proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accompjish  the 
measurement  specified  in  Part  A  of  the 
referenced  service  bulletin,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  (his  measurement  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
514,760,  or  S120  per  airplane. 

It  would  take  approximatelv  1  work 
hour  per  airplane  to  accomplish  the 
inspection  specified  in  Part  B  of  the 
referenced  service  bulletin,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  inspection  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
S7.380,  or  $60  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  modification  specified 
in  Part  B  of  the  referenced  service 
bulletin,  it  would  take  approximately  2 
works  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  modification  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866";  (2)  Is  not 
a  "significant  rule"  under  the  DOT 
Regulator,'  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  If 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  lo  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10B(g).  40113.  44701. 
§39.13    [Amandwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  8.V.:  Docket  99-NM-325- 

AD. 
Applicability:  All  Model  F.28  Mark  0070 
and  0100  series  airplanes,  certificated  in  any 
category. 

Note  I:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  thai  have  been  modified,  altered,  or 
repaired  so  that  Ihe  performance  of  the 
requiremenls  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordani:e  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  Ihe  unsafe  condition  addressed  by 
this  AD:  and,  if  the  un.safe  condition  has  not 
been  eliminated.  Ihe  request  should  include 
specific  proposed  actions  lo  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  prevent  a  short  circuit  of  a 
fire  extinguisher  electrical  system  due  to  a 


lack  of  shrink  sleeves  or  grommets.  and 
consequent  disabling  of  the  affected  fire 
extinguisher  system,  accomplish  Ihe 
following: 

Inspection  and  ModiRcation.  IfNeceasarv 

(a)  Within  12  months  after  the  effective 
dale  of  this  AD.  perform  a  measurement  of 
the  resistance  of  the  electrical  lines  on  the 
auxiliary  power  unit  (API')  and  engine  fire 
extinguisher  battles  to  delect  a  short  circuit, 
in  accordance  with  Part  A  of  the 
Accomplishment  Instructions  of  Fokker 
Ser\ice  Bulletin  SBFlOD-26-015.  dated 
.August  15.  1999. 

(1)  If  no  short  circuit  is  delected,  at  Ihe 
next  scheduled  weight  check  of  the  fire 
extinguishing  holllc.  or  within  2  years  after 
the  inspection  required  by  paragraph  (a)  of 
this  .■^D.  whichever  occurs  first,  perform  a 
general  visual  inspection  lo  delermine  if  the 
grommets  or  shrink  sleeves  are  present  and 
installed  proporlv.  If  any  grommet  or  shrink 
sleeve  is  missing  or  not  installed  prtiperly. 
prior  to  ftirlher  flight,  perform  the 
modification  of  the  connectors,  in  accordance 
with  Part  B  of  the  Accomplishment 
Instructions  of  the  servir.e  bulletin. 

(2)  If  any  short  circuit  is  delected,  prior  lo 
further  fiight.  perform  a  general  visual 
inspection  lo  determine  if  Ihe  grommets  or 
sltrink  sleeves  are  present  and  installed 
properly.  If  any  grommel  or  shrink  sleeve  is 
missing  or  not  installed  properly,  prior  to 
further  fiighl.  perform  Ihe  modification  of  the 
connectors,  in  accordance  with  Part  B  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  fiashlight,  or  drop- 
ligfal.  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  lo  gain  proximity 
to  the  area  being  checked." 

Allemalive  Methods  of  Compliance 

(b)  An  allemalive  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety-  may  be 
used  if  appiDved  by  the  Manager, 
lolemational  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  tiiFOugh  an 
appropriate  F.\A  Principal  Maintenance 
hispoctor.  who  may  add  comments  and  then 
send  it  10  the  Manager.  International  Branch. 
ANM-1 16. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliant)  with  this  AD.  if  any.  may  be 
obtained  from  the  International'  Brancfa. 
ANM-llB. 

Special  Flight  PenniU 

(c)  Special  flight  permits  may  be  Lssued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  Ihe  airplane  to 
a  location  where  the  requiremenls  of  this  AD 
can  be  accomplished. 
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Nole  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1999-110. 
dated  August  31, 1999. 

Issued  in  Renton.  Washington,  on 
November  30.  1999. 
O.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorale.  Aircraft  Certification  Service. 
ira  Doc.  99-3147S  Filed  12-3-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  99-NM-182-AD1 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM)^ 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  pitch  load  fittings  of  the 
wing  front  spar,  and  rework,  if 
necessary.  This  proposal  is  prompted  by 
a  structural  fatigue  analysis  that  shows 
that  the  operational  loads  of  the  nacelle 
are  higher  than  the  loads  used  during 
initial  design  of  the  Model  767.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct 
fatigue  cracking  in  the  pitch  load  fittings 
of  the  wing  front  spar,  which  could 
residt  in  reduced  structural  integrity  of 
the  strut. 

dates:  Comments  must  be  received  by 
January  20.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
182-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frtim 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington. 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Rehrl.  ■^erospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renlon.  Washington 
98055-4056:  telephone  (425)  227-2783: 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents.  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-182-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUily  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-182-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  structiual  fatigue 
analysis  on  the  Boeing  Model  767  series 
airplane  shows  that  the  operational 
loads  of  the  nacelle  are  higher  than  the 
loads  u.sed  during  initial  design  of  the 
Boeing  Model  767  series  airplane. 
Higher  operational  loads  could  lead  to 
fatigue  cracking  in  the  pitch  load  fittings 
of  the  wing  front  spar  initiating  earlier 
than  expected.  Structural  assessment 
indicated  that  certain  design  changes 
would  be  needed  on  the  strut-to-wing 


structure  of  the  airplane  to  ensure  that 
fatigue  cracking  would  not  occur  during 
the  Model  767  design  service  objective 
of  20  years  or  50.000  flight  cycles. 
Fatigue  cracking  of  the  pitch  load 
fittings  of  the  vring  front  spar,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  strut. 

Explanation  of  Relevant  Sendee 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-57-0053. 
Revision  2.  dated  September  23.  1999. 
which  describes  procedures  for 
repetitive  inspections  to  detect  cracking 
of  the  pitch  load  fittings  of  the  wing 
front  spar,  and  rework,  if  necessary.  The 
ser\ice  bulletin  describes  procedures  for 
two  different  methods  for 
accomplishing  an  inspection.  One 
method  involves  performing  repetitive 
ultrasonic  and  eddy  current  inspections 
to  detect  cracking  of  the  pitch  load 
fittings.  In  lieu  of  that  method,  the 
senice  bulletin  describes  another 
inspection  method  that  involves 
removing  the  upper  link  and  performing 
a  high  fi^uency  eddy  current 
inspection  to  detect  cracking  of  the 
pitch  load  fittings,  and  a  detailed  visual 
inspection  to  detect  damage  or  corrosion 
of  the  inner  and  outer  face  pad-up  areas 
of  the  pitch  load  fittings  and  to 
determine  if  the  pad-up  areas  are 
parallel.  The  procedures  for  rework 
described  in  the  service  bulletin  include 
reworking  the  inner  or  outer  face  of  the 
pitch  load  fitting,  reworking  the  lugs  of 
the  pitch  load  fittings,  and  installing 
new  bushings.  (The  service  bulletin 
describes  two  alternatives  for  installing 
the  bushings.) 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  This  Proposed  AD 
and  the  Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposed  AD  would  require  the 
repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA.  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representativo 


who  has  been  authorized  by  the  FAA  to 
make  such  findings. 

CJwt  Impact 

There  are  approximately  663 
airplanes  of  the  affected  design  in  the 
woridwide  fleet.  The  FAA  estimates  that 
312  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
proposed  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  inspections  on  U.S. 
operators  is  estimated  to  be  $187,200,  or 
$600  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action  ' 
under  Executive  Order  12866;  (2)  Is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  If 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety. Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  3»— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 
$39.13    [AnwiKMl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-182-AD. 

Applicability:  Model  767  series  airplanes. 
line  numbers  I  through  663  inclusive, 
certiBcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requiremenl.s  of  this 
.\D.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requireraenLs  of  this  AD  is  a/fecled.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  Ibis  AD. 
The  request  shau)d  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  lo  address  it. 

Comp/iance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  faligue  cracis  in  the  pilch  load 
fillings  of  the  wing  front  spar,  which  could 
result  in  reduced  structural  integrity  of  the 
strul.  accomplish  the  following: 

(al  Accomplish  the  requirements  of  either 
paragraph  |b)  or  (c)  of  this  AD  al  the  later  of 
Ihe  limes  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD, 

(1)  Prior  to  the  initial  inspo<.1ion  threshold 
specified  in  Figure  1.  Table  1.1  of  Boeing 
Service  Bulletin  767-S7-00S3.  Revision  2. 
dated  September  23,  1999. 

(2)  Within  3.000  flight  cycles  or  IB  months 
after  the  effective  dale  of  lijis  AD.  whichever 
occurs  first. 

Note  2:  Inspections  and  repairs 
accomplished  prior  lo  Ihe  efleclive  date  of 
this  AC)  in  accordance  with  Boeing  Service 
Bulletin  767-57-0053.  dated  lune  27,  1996: 
or  Revision  1.  dated  October  31.  1996:  are 
considered  acceptable  for  compliance  with 
Ihe  applicable  action  specified  in  this 
amendment. 

Option  1:  Ultrasonic  and  Eddv  Current 
Inspections 

(b)  Perform  ultrasonic  and  eddy  current 
inspections  to  detect  cracks  of  the  pilch  load 
fillings  of  the  wing  front  spar,  in  accordance 
with  Boeing  Service  Bulletin  767-57-0053. 
Revision  2.  dated  September  23.  1999, 

(11  If  no  crack  is  delected,  repeal  the 
inspections  thereafter  al  the  interval 
specified  in  Table  1.2  of  Figure  1  of  Ihe 
service  bulletin. 

(2)  If  any  crack  is  detected,  prior  to  further 
fiighl.  remove  the  upper  link  and  Ihe  pitrji 
load  fining  bushings,  and  accomplish  both 
paragraphs  (b)(2)(i)  and  (bl(2)(ii)  of  this  AD. 

(i)  Perform  a  detailed  visual  inspection  of 
the  inner  and  outer  face  pad-up  areas  of  the 


pilch  load  fittings  to  deled  damage  or 
corrosion  and  to  determine  if  the  pad-up 
areas  are  parallel,  in  accordance  with  Ihe 
service  bulletin.  Except  as  provided  by 
paragraph  (fi  of  this  AD.  if  any  damage, 
corrosion,  or  non-parallelism  is  detected, 
prior  lo  further  flight,  rework  the  inner  or 
outer  face  of  the  pilch  load  filling  where 
damage  or  corrosion  was  detected,  and  make 
pad-up  areas  parallel,  as  applicable,  in 
accordance  with  the  ser\-ice  bulletin. 

lii)  Accomplish  paragraph  Id)  of  this  AD. 

Note  3:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  'An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installalion.  or 
assembly  to  delect  damage,  failure,  or 
irregularity  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  al  intensity  deemed  appropriate  by 
Ihe  inspeclor.  Inspection  aids  such  as  mirror 
magnifying  leniies,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required," 

Option  2:  High  Frequency  Eddy  Cnrmil  and 
Detailed  Visual  In!ipei:lians 

Ic)  Remove  Ihe  upper  link  and  accomplish 
the  roquiremenis  of  paragraphs  (c)(1)  and 
(c)(2)  of  this  AD.  in  accordance  with  Boeing 
Service  Bulletin  767-57-0053,  Revision  2. 
dated  September  23,  1999, 

(1)  Perform  a  high  frequency  eddy  currenl 
inspeaion  lo  delect  cracking  of  the  pitch 
load  fittings  of  Ihe  wing  front  spar, 

(2)  Perform  a  detailed  visual  inspection  of 
Ihe  inner  and  outer  face  pad-up  areas  of  the 
pilch  load  fittings  lo  delect  damage  or 
contusion  and  to  determine  if  the  pad-up 
areas  are  parallel  Except  as  provided  by 
paragraph  (f)  of  this  AD.  if  any  damage.' 
corrosion,  or  non. parallelism  is  delected, 
prior  lo  further  flight,  rework  Ihe  irmer  or 
outer  face  of  the  pilch  load  fitting  where 
damage  or  corrosion  was  delected,  and  make 
pad-up  areas  parallel,  as  applicable,  in 
accordance  with  the  service  bulletin. 

Rework 

(d)  For  airplanes  on  which  any  cracking  is 
delected  during  any  inspection  required  by 
paragraph  (bl  of  this  AD.  or  on  which  the 
requirements  of  paragraph  (c)  of  this  AD  have 
been  accomplished:  Prior  lo  further  flight, 
accomplish  paragraph  (d)|lj  or  ld)(2)  of  this 
AD.  as  applicable,  in  accordance  with  Boeing 
Service  Bulletin  767-57-0053.  Rerislon  2. 
daled  September  23.  1999:  and  accomplish 
paragraph  (e)  of  this  AD. 

(1)  For  airplanes  inspected  in  accordance 
with  paragraph  (c)  of  this  AD  and  on  which 
no  cracking  was  delected:  Make  an  insurance 
cut  of  Ihe  pilch  load  fitting  lug, 

(2)  For  airplanes  on  which  any  cracking 
was  delected  during  any  inspection  required 
by  paragraph  (b)  or  (c)  (if  Ibis  AD:  ExcepI  as 
provided  by  paragraph  (0  of  this  AD.  rework 
the  lugs  of  the  pitch  load  fillings  of  the  wing 
front  spar. 

Bushing  Installation 

(e)  For  airplanes  on  which  the 
requirements  specified  in  paragraph  (d)  of 
this  AD  have  been  accomplished:  Prior  lo 
further  flight.  in.Mall  new  bushings  m  Ihe 
pitch  load  fittings  of  the  wing  front  spar  as 
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5pix:ined  in  paragraph  (e)(1)  or  (o)(2)  of  this 
AD.  in  accordance  with  Boeing  Service 
Bulietin  767-57-0053.  Revision  2.  dated 
.September  23. 1999. 

(1)  Option  1;  InstaU  new  bushings  using 
the  high  interference  fit  method,  and  repeat 
the  inspections  lequited  by  paragraph  (b)  or 
(c)  of  this  AD  at  the  intervals  specified  in 
Table  1 .3  of  Figure  1.  of  the  service  bulletin. 

(2)  Option  2:  Install  new  bushings  using 
the  FORCEMATE  method,  and  repeal  the 
inspections  required  by  paragraph  (b)  or  (c) 
of  this  AD  at  the  interval  specified  in  Table 
1.4of  Figure  1.  of  the  service  bulletin. 

(f)  If  any  damage  is  detected  that  is  outside 
the  limits  specified  in  Boeing  Service 
Bulletin  767-57-0053.  Revision  2,  dated 
September  23. 1999.  and  the  service  bulletin 
specifies  to  contact  Boeing  for  appropriate 
action:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
.Manager.  Seattle  Aircraft  Certification  Office 
(ACO).  FAA.  Transport  Airplane  Directorate; 
or  in  accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager.  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved,  as  required  by  this 
paragraph,  the  approval  letter  must 
specifically  reference  this  AD. 

AltenuUve  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit! 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  30.  1999. 
D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-31476  Filed  12-3-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-334-AD1 

RIN  2120-AA64 

Airworthiness  Directives;  Rayttieon 
(Beech)  Model  400A  and  400T  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  (Beech)  Model  400A 
and  400T  series  airplanes.  This  proposal 
would  require  a  one-time  inspection  to 
detect  incorrect  wiring  of  the  engine  fire 
extinguisher  bottle  squibs,  and 
corrective  action,  if  necessary.  It  would 
also  require  a  modification  to  the  wiring 
and  the  addition  of  wire  harness  and 
bottle  labeling  for  future  reference.  This 
proposal  is  prompted  by  reports  of 
incorrect  wiring  of  the  engine  fire 
extinguisher  botUe  squibs.  The  actions 
specified  by  the  proposed  AD  arc 
intended  to  prevent  failure  of  the  engine 
fire  extinguisher  bottle  to  discharge,  or 
discharge  of  the  wrong  engine  fire 
extinguisher  bottle. 

DATES:  Comments  must  be  received  by 
January  20.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
334-AD.  1601  land  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company.  Manager 
Service  Engineering.  Beechjet/I^mier 
Technical  Support  Department,  P.O. 
Box  85.  Wichita,  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA. 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continenl 
Airport.  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  DLxon.  Aerospace  Engineer, 
Systems  and  Proptilsion  Branch,  ACE- 
116W,  FAA.  Small  Airplane  Directorate, 


Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4152;  fax 
(316)  946-4407 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-334-AD."  The 
postcard  will  be  dale  stamped  and 
returned  to  the  commenter. 


AvallabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-334-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  5  reports 
indicating  that  incorrect  wiring  of  the 
fire  extinguisher  bottle  squibs  was 
foimd.  This  incorrect  wiring  consisted 
of  some  fire  oxtingiiisher  bottle  squibs 
having  the  positive  and  negative  wires 
reversed  and  some  fire  extinguisher 
bottle  squibs  having  the  left  and  right 
engine  fire  extinguisher  harnesses 
reversed.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
engine  fire  extinguisher  bottle  to 
discharge,  or  discharge  of  the  wrong 
engine  fire  extinguisher  bottle. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Aircraft  Service  Bulletin  SB 
26-3250,  Re\'ision  1,  dated  July  1999, 
which  describes  procedures  for  a  one- 
time inspection  to  detect  incorrect 
wiring  (i.e.,  wiring  that  does  not  agree 
with  the  wiring  manual)  of  the  engine 
fire  extinguisher  bottle  squibs,  and 
repair,  if  necessan'.  The  service  bulletin 
also  describes  a  modification  to  the 
wiring  and  the  addition  of  wire  harness 
and  bottle  labeling  for  futtue  reference. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  350 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
310  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  is  estimated  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
at  an  average  labor  rate  of  S60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  portion  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $18,600,  or  S60  per 
airplane. 

It  is  estimated  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  portion  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
S37.200,  or  S120  per  airplane. 

Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  US 
operators  is  estimated  to  be  555,800,  or 
S180  per  airplane. 

The  cost  impact  figures  discus.sed 
above  are  based  on  assiunpUons  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  by 


this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  widi  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator\'  action" 
under  Executive  Order  12866';  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft' 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amandwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Ravlheon  AircraR  Company  (Formerly 
Beech):  Docket  99-NM-334-.\D.  ' 
Applicability:  Model  400A  series  airplanes, 
serial  numbers  RK-45  and  RK-49  through 
RK-209  inclusive:  Model  400T  series 
airplanes  (T-1  A),  serial  numbers  TT-01 
through  TT-180  inclusive:  and  Model  40or 
series  airplanes  (TX).  serial  numbers  TX-01 
tlirough  TX-09  inclusive;  certificated  in  any 
category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appticabilily 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subtect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requiremenls  of  this  AD  is  affected,  the 
owner/operalor  must  request  approval  for  an 
altemaUve  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modificaUon,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplLshed  previously. 

To  prevent  failure  of  the  engine  fire 
extinguisher  bottle  to  discharge,  or  discharge 
of  the  wrong  engine  fire  extinguisher  bottle, 
accomplish  the  followmg: 

Inspection  and  Corrective  Action 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  AD:  Perform  a  one-time  general 
visual  inspection  of  the  left  and  right  engine 
fire  extinguisher  bottle  squibs  to  detect 
wiring  that  is  incorrect  as  specified  by 
Raytheon  Aircraft  Service  Bulletin  SB  26- 
3250.  Revision  1,  dated  July  1999.  Perform 
the  inspection  in  accordance  with  the  service 
bulletin.  If  any  incorrect  wiring  is  detected, 
prior  to  further  flight,  repair  it  in  accordance 
wilh  the  service  bulleUn. 

Mote  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  lo  deled 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  fiashlight.  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

ModificaUon 

(b)  Within  200  flight  hours  after  the 
effective  dale  of  this  AD:  Modify  and  le-label 
the  wiring  of  the  left  and  right  engine  fire 
extinguisher  bottle  squibs,  in  accordance 
with  Raytheon  Aircraft  Service  Bulletin  SB 
26-3250,  Revision  1 .  dated  July  1999. 

Alternative  Methods  of  Corapliance 

(c)  An  allemalive  method  of  compliance  or 
adjustmenl  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (ACO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  lo  the 
Manager.  Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  PemiiU 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  Ihe  Foderal  Aviation  Regulalions  114  CFR 
21.137  and  21.199)  to  operate  the  airplane  to 
a  Iw^ation  where  the  requirements  of  this  AD 
can  be  actoniplished. 

Ksued  in  Renlon.  Washington,  on 
November  24. 1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Direclomle.  Aircraft  Certification  Service. 
IFR  Doc  99-3147B  Filed  12-3-99;  8:45  ami 

atUHQ  CODE  W10-11-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docltel  No.  99-NM-7*-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727-100,  -100C.  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRMV 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727-100.  -lOOC. 
and  -200  series  airplanes.  For  certain 
airplanes,  this  proposal  would  require  a 
one-time  inspection  of  certain  fuselage 
circumferential  skin  joints  to  determine 
the  type  of  fasteners  installed,  and 
replacement  of  any  aluminum  fasteners 
with  steel  fasteners,  if  necessary;  or 
modification  of  certain  fuselage 
circumferential  skin  joints;  as 
applicable.  For  certain  other  airplanes, 
this  proposal  would  also  require 
repetitive  inspections  to  detect 
corrosion,  sealant  deterioration, 
cracking,  or  disbonding:  repair,  if 
necessary;  and  modification  of  certain 
fuselage  circumferential  skin  joints. 
This  proposal  is  prompted  by  reports  of 
corrosion  between  the  body  skins  and 
cold-bonded  doublers  at  the  fuselage 
circumferential  skin  joints.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  delaraination  of  the 
cold-bonded  doublers,  which  could 
result  in  corrosion  of  the  body  skins  and 
doublers,  and  consequent  reduced 
structural  capability  of  the  fuselage 
circumferential  skin  joints. 
DATES:  Comments  must  be  received  by 
lanuan,'  20.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 


74-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Sippel.  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S.  FAA.  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue. 
SW.,  Renlon,  Washington  98055-4056; 
telephone  (425)  227-2774;  fax  (425) 
227-1181. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rule^  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  99-NM-74-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
tsIPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-74-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


Disctission 

In  1990.  the  FAA  issued  AD  90-06- 
09.  amendment  39-6488  (55  FR  8370. 
March  7. 1990).  which  required 
incorporation  of  certain  structural 
modifications  on  certain  Boeing  Model 
727  series  airplanes,  in  accordance  with 
Boeing  Document  No.  D6-54860, 
Revision  C,  dated  December  11,  1989, 
"Aging  Airplane  Service  Bulletin 
Structural  Modification  Program—     - 
Model  727."  One  of  those  modifications 
was  replacement  of  countersunk 
fasteners  installed  at  cold-bonded 
doublers  of  fuselage  circumferential 
skin  joints  at  body  stations  (BS)  259, 
360,  441,  481.  and  681  with  oversize, 
protruding-head  fasteners.  That  AD  was 
prompted  in  part  by  reports  of  corrosion 
between  the  body  skins  and  cold- 
bonded  doublers  at  the  fuselage 
circumferential  skin  joints. 
Delamination  of  the  cold-bonded 
doublers  allows  moisture  to  enter  voids 
caused  by  the  bond  separation,  which 
could  result  in  corrosion  of  the  body 
skins  and  doublers,  and  consequent 
reduced  structural  capability  of  the 
fuselage  circumferential  skin  joints. 

Since  the  issuance  of  AD  90-06-09. 
the  airplane  manufacturer  has  notified 
the  FAA  that  the  incorrect  fastener  type 
was  used  in  the  modification  of  the 
fuselage  circumferential  skin  joints 
required  by  that  AD.  Aluminum 
fasteners  were  used  for  that 
modification;  the  airplane  manufacturer 
now  knows  that  aluminum  fasteners 
reduce  the  structural  capability  of  the 
fuselage  circumferential  skin  joints. 

In  1990.  the  FAA  also  issued  AD  90- 
26-09.  amendment  39-6835  (55  FR 
51403.  December  14. 1990).  which 
required  repetitive  inspections  of 
certain  fuselage  circumferential  skin 
joints,  and  repair,  if  necessary,  in 
accordance  with  Boeing  Service  Bulletin 
727-53-0084,  Revision  4,  dated  August 
2. 1990.  The  modification  of  the 
fuselage  circumferential  skin  joints 
required  by  AD  90-06-09  was 
considered  terminating  action  for 
certain  repetitive  inspections  required 
bv  AD  90-26-09. 

'  Since  the  issuance  of  AD  90-26-09, 
the  airplane  manufacturer  has  notified 
the  Fa!a  that  certain  airplanes  were 
inadvertently  not  included  in  the 
effectivity  listing  in  paragraph  I.A.I,  of 
Boeing  Service  Bulletin  727-53-0084, 
Revision  4,  although  they  were  included 
in  the  effectivity  statement  in  the 
summary  of  the  service  bulletin.  The 
FAA  has  determined  that  operators  of 
those  airplanes  may  not  realize  that 
those  airplanes  are  subject  to  AD  90-26- 
09.  In  addition,  the  airplane 
manufacturer  has  notified  the  FAA  that 


those  same  airplanes  were  also 
inadvertently  not  included  in  the 
effectivity  listing  of  Boeing  Document 
No.  D6-54860.  Revision  C,  and  hence, 
were  also  omitted  from  the  applicability 
of  AD  90-06-09.  Those  airplanes  are 
subject  to  the  same  unsafe  condition  as 
the  airplanes  that  are  included  in  the 
applicability  statements  of  those  tvvo 
AD'S.  Therefore,  the  FAA  finds  that 
additional  rulemaking  is  necessary  to 
ensiu^  that  the  unsafe  condition  is 
addressed  on  all  affected  airplanes. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-53-0084, 
Revision  4,  dated  August  2. 1990,  which 
describes  procedures  for  repetitive 
inspections  of  the  cold-bonded  doublers 
of  the  fuselage  circumferential  skin 
joints  at  BS  259,  360.  441. 481,  and  681: 
and  repair,  if  necessary.  The  inspections 
include  an  external  detailed  visual 
inspection  to  detect  corrosion  and 
sealant  deterioration,  a  low  frequency 
eddy  current  (LFEC)  inspection  to  detect 
corrosion,  a  high  frequency  eddy 
current  (HFEC)  inspection  to  detect 
cracking,  and  an  internal  detailed  visual 
inspection  to  detect  cracking,  sealant 
deterioration,  or  disbonding.  The 
.service  bulletin  also  describes 
procedures  for  modification  of  the  cold- 
bonded  doublers  in  those  areas.  In 
addition,  the  service  bulletin  describes 
procedures  for  a  one-time  inspection  of 
the  fuselage  circumferential  skin  joints 
at  BS  259,  360.  441.  481 ,  and  681  to 
determine  the  type  of  fasteners 
installed,  and  replacement  of  any 
aluminum  fasteners  vrith  steel  fasteners, 
if  necessary.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

DiOerences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  AD  requires  die  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA,  or  in  accordance  with  data 


meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Operators  should  also  note  that,  for 
those  airplanes  on  which  modification 
of  cold-bonded  doublers  of  certain 
fuselage  circumferential  skin  joints  has 
already  been  accomplished,  this  AD 
proposes  only  to  mandate  the  one-time 
inspection  of  the  joints  to  determine  the 
type  of  fastener  installed,  and 
replacement  of  any  aluminum  fasteners 
with  steel  fasteners,  if  necessary;  or 
modification  of  certain  fuselage 
circumferential  skin  joints;  as 
applicable. 

Operators  should  also  note  that  this 
proposed  AD  would  require  the 
repetitive  inspections  and  modification 
of  the  cold-bonded  doublers  of  certain 
fuselage  circumferential  skin  joints  for 
only  certain  airplanes.  These  airplanes 
were  inadvertently  omitted  from  the 
applicabilit)'  of  AD  90-26-09. 

The  service  bulletin  recommends 
accomplishing  the  repetitive  internal 
visual  inspections  every  30  months  if 
the  repetitive  HFEC  inspection  is 
accomplished  every  48  months,  or 
accomplishing  the  repetitive  internal 
visual  inspections  every  48  months  if 
the  repetitive  HFEC  inspection  is 
accomplished  every  15  months.  In 
developing  an  appropriate  compliance 
time  for  this  AD.  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
ui^gency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
inspections.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  48-monlh 
compliance  time  for  both  the  internal 
visual  inspection  and  the  HFEC 
inspection  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  uithout 
compromising  safety.  This  compliance 
time  is  consistent  with  that  specified  in 
AD  90-26-09. 

Cost  Impact 

There  are  approximately  549 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  Based  on  a  records 
review,  the  FAA  estimates  that  only  374 
of  those  airplanes  are  still  in  service. 
The  FAA  estimates  that  280  airplanes  of 
U.S.  registry  still  in  service  would  be 
affected  by  this  proposed  AD. 

The  number  of  airplanes  thai  would 
be  subject  to  the  proposed  one-time 
inspection  to  determine  the  type  of 
fasteners  installed  is  tmknown.  For 
affected  airplanes,  it  wotUd  take 


approximately  45  work  hours  per 
airplane  to  accomplish  Ihe  proposed 
one-time  inspection,  at  an  average  labor 
rate  of  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  this 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  S2. 700 per  airplane. 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  required  to 
perform  the  external  detailed  visual 
inspection  of  certain  fuselage 
circumferential  skin  joints  that  is 
proposed  in  this  AD  action.  It  would 
take  approximately  8  work  hours  per 
airplane  to  accomplish  this  proposed 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
inspection  on  U.S.  operators  is 
estimated  to  be  Si  .440.  or  $480  per 
airplane,  per  inspection  cycle 

The  FAA  estimates  that'  3  airplanes  of 
U.S.  registry  would  be  required  to 
perform  the  internal  detailed  visual 
inspection  of  certain  fuselage 
circumferential  skin  joints  that  is 
proposed  in  this  AD  action.  11  would 
lake  approximately  12  work  hours  per 
airplane  to  accomplish  this  proposed 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
inspection  on  U.S.  operators  is 
estimated  to  be  S2.160.  or  S720  per 
airplane,  per  inspection  cycle. 

■The  FAA  estimates  that' 3  airplanes  of 
U.S.  registry  would  be  required  to 
perform  the  LFEC  inspection  of  certain 
fuselage  circimiferential  skin  joints  that 
is  proposed  in  this  AD  action.  It  would 
take  approximately  100  work  hours  per 
airplane  to  accomplish  this  proposed 
inspection,  at  an  average  labor  rale  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
inspection  on  U.S.  operators  is 
estimated  to  be  SIS.OOO.  or  S6.000  per 
airplane,  per  inspection  cycle. 

■fhe  FAA  estimates  thai  3  airplanes  of 
U.S.  registr)-  would  be  required  to 
perform  the  HFEC  inspection  of  certain 
fuselage  circumferential  skin  joints  that 
is  proposed  in  this  AD  action.  II  would 
take  approximately  24  work  hours  per 
airplane  to  accomplish  this  proposed 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
inspection  on  U.S.  operators  is 
estimated  to  be  $4,320.  or  $1,440  per 
aiiT>lane.  per  inspection  cycle. 

For  affected  airplanes,  it  would  take 
approximately  192  work  hours  per 
airplane  to  accomplish  the  proposed 
modification  of  the  cold-bonded 
doublers  of  certain  fuselage 
circumferential  skin  joints,  at  an  average 
labor  rate  of  S60  per  work  hour. 
Required  parts  would  cost 
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approximately  SI  .250.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $12,770  per  airplane. 
The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  Slates,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthorily:  49  U.S.C   106(g).  40113.  44701 

§39.13    [Amandwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  now  airworthiness 
directive: 

Boeing:  Docket  TO-NM-74-AD. 


Applicability:  Model  727-100.  -lOOC.  and 
-20O  series  airplanes;  line  numbers  1  through 
549  inclusive;  cerlificated  in  any  category. 
Note  1:  This  AD  applies  lo  each  aUplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (gl(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condiUon  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  delaminalion  of  the  cold- 
bonded  doublers,  which  could  result  in 
corrosion  of  the  body  skins  and  doublers,  and 
consequent  reduced  structural  capability  of 
the  fuselage  circumferential  skin  joints, 
accomplish  the  following: 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror. 
magnihing  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 
One-Tlme  Inspectiaii/ReplacemenI 

(a)  For  airplanes  on  which  the  modification 
specified  in  Boeing  Service  Bulletin  727-5.1- 
0084,  Revision  2,  dated  lune  5, 1972.  and  the 
additional  actions  (including  additional 
fastener  replacement  locations)  specified  in 
Boeing  Document  No  D6-54860.  Revision  C. 
dated  December  11. 1989,  "Aging  Airplane 
Service  Bulletin  Structural  Modification 
Program— Model  727";  or  the  modification 
specified  in  Boeing  Service  Bulletin  727-53- 
0084,  Revision  3.  dated  September  28,  1989; 
HAS  been  accomplished:  Within  36  months 
after  the  effective  date  of  this  .^D,  perform  a 
one-time  inspection  of  the  fuselage 
circumferential  skin  joints  to  determine  the 
type  of  fastener  Installed,  in  accordance  with 
Figure  7  of  the  Boeing  Service  Bulletin  727- 
53-0084.  Revision  4.  dated  August  2. 1990. 

(l)  If  no  aluminum  fasteners  are  found,  no 
further  action  is  required  by  this  AD. 

(21  If  any  aluminum  fastener  is  found,  prior 
to  furthar  flight,  replace  with  a  steel  fastener, 
in  accordance  with  Boeing  Service  Bulletin 
727-53-0084.  Revision  4.  dated  August  2. 
1990 

Modification 

(b|  For  airplanes  listed  in  Boeing 
Document  No.  D6-54860,  Revision  C.  dated 
December  11.  1989.  "Aging  Airplane  Service 
Bulletin  Structural  Modification  Program- 
Model  727"  on  which  the  modification 
specified  in  Boeing  Service  Bulletin  727-53- 
0084.  Revision  2,  dated  lune  5. 1972.  and  the 


additional  actions  specified  in  Boeing 
Document  No.  D6-54860.  Revision  C.  dated 
December  1 1 .  1889;  or  the  modification 
specified  in  Boeing  Service  Bulletin  727-53- 
0084.  Revi.sion  3.  dated  September  28. 1989; 
has  not  been  accomplished  prior  to  the 
effective  dale  of  this  AD:  Prior  to  the 
accumulation  of  60.000  total  flight  cycles, 
modify  the  fuselage  circumferential  skin 
joints  in  accordance  with  Part  IV  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-0084,  Revision  4. 
dated  August  2. 1990.  Such  action  constitutes 
terminating  action  for  the  modification  in 
that  area  required  by  AD  90-05-09. 

Repetitive  Inspections 

(c)  For  airplanes  having  line  numbers  153, 
339,  416.  and  540:  Accomplish  the 
requirements  of  paragraphs  (cl(l  1.  (c)(2).  and 
(c)(3|  of  this  AD  at  the  compliance  lime 
specified  in  those  paragraphs. 

(1)  Within  15  months  after  the  effective 
date  of  this  AD.  perform  an  external  detailed 
visual  Inspection  and  a  low  frequency  eddy 
current  (LFEC)  Inspection  of  the  fuselage 
circumferential  skin  joints  lo  delect  corrosion 
or  sealant  deterioration,  in  accordance  with 
Parts  II.A.  and  II.B.  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  727- 
53-0084.  Revision  4.  dated  August  2. 1990. 
Repeat  Ihe  external  detailed  visual  inspection 
thereafter  at  intervals  not  lo  exceed  15 
months,  and  repeat  the  LFEC  inspection 
thereafter  at  intervals  not  to  exceed  30 
months. 

(2)  Within  3.000  flight  cycles  or  30  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  perform  a  high  frequency  eddy 
currenl  (HFEC)  mspeclion  of  Ihe  hlselage 
circiunferential  skin  joints  to  detect  cracking, 
in  accordance  with  Part  II. D.  of  Ihe 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-0084.  Revision  4, 
dated  August  2, 1990.  Repeal  Ihe  HFEC 
inspection  thereafter  at  intervals  not  lo 
exceed  4,000  flight  cycles  or  48  months, 
whichever  occurs  first,  until  accomplishment 
of  paragraph  (f)  of  this  AD. 

(3)  Within  48  months  after  the  effective 
dale  of  this  AD,  perform  an  internal  detailed 
visual  inspection  of  the  fuselage 
circiOTiferential  skin  joints  lo  delect  cracking, 
disbonding,  or  sealant  delerioration;  in 
accordance  with  Part  II.C.  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-0084.  Revision  4. 
dated  August  2,  1990.  Repeat  the  internal 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  48  months. 

Repair 

(dl  For  airplanes  having  line  numbers  153. 
339.  416,  and  540:  If  any  discrepancy  is 
detected  during  any  inspection  required  by 
paragraph  (c)  of  this  AD.  accomplish 
paragraph  (d|(ll  or  (d|(2)  of  this  AD,  as 
appli<;able. 

(1)  If  any  corrosion,  cracking,  or 
disbonding  is  delected  during  any  inspection 
required  by  paragraph  (c)  of  this  AD.  prior  to 
hirther  flighl.  repair  in  accordance  with  Pari 
in  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  727-53-0084, 
Revision  4,  dated  August  2, 1990.  except  as 
provided  by  paragraph  (e)  of  this  AD.  No 


ftrrthor  action  is  required  by  this  AD  for  that 
area. 

(2)  If  the  sealant  has  deteriorated  but  no 
corrosion,  cracking,  or  disbonding  is  detected 
during  any  inspection  required  by  paragraph 
(c)  of  this  AD,  prior  to  further  flight,  reseal 
In  accordance  with  Figure  5  or  6,  as 
applicable,  of  Boeing  Service  Bulletin  727- 
53-0084.  Revision  4.  dated  August  2,  1990. 

(e)  Where  the  service  builelin  specifies  that 
the  manufactiu-er  may  be  contacted  for 
disposition  of  certain  repair  conditions,  prior 
to  hirther  flight,  repair  in  accordance  with  a 
method  approved  by  Ihe  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate;  or  in 
accordance  with  data  meeting  Ihe  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager.  Seattle 
ACO.  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager. 
Seattle  ACO.  or  a  Boeing  DER.  as  required  by 
this  paragraph.  Ihe  approval  letter  must 
specifically  reference  this  AD. 

Modification 

(f)  For  airplanes  having  line  numbers  153, 
339, 416,  and  540:  Prior  lo  the  accumulation 
of  60,000  total  flighl  cycles,  or  within  3,000 
flight  cycles  after  Ihe  effective  date  of  this 
AD,  whichever  occurs  later,  roodif)'  the 
fiiselage  circumferential  skin  joints  in 
accordance  with  Part  IV  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-0084.  Revision  4, 
dated  August  2.  1990.  Such  action  consUtulos 
terminating  action  for  the  requirements  of 
paragraph  (c)(2)  of  this  AD. 

Alternative  Methods  of  Compliance 

(g)(1)  An  allernaUve  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  10  the  Manager.  Seattle  ACO. 

(2)  An  alternative  method  of  compliance 
for  paragraph  (f)  of  this  AD  that  provides  an 
acceptable  level  of  safely  may  be  used  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager.  Seattle  ACO,  to 
make  such  findings. 

Note  3:  Information  concerning  Ihe 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Ihe  Seattle  ACO. 

Special  Flight  Permits 

(h)  Special  fiighl  permits  may  Ije  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  lo  operate  the  airplane  to 
a  location  where  the  requiremenis  of  tlus  AD 
can  be  accomplished. 


Issued  in  Ronton.  Washington,  on 
November  30.  1999. 
D.L.IUggte, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  99-31477  Filed  12-3-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[irr-001-0016b;  FRL-6482-8) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
RoacJ  Salting  and  Sanding,  Control  of 
Installations,  Revisions  to  Salting  and 
Sanding  Requirements  and  Deletion  of 
Non-Ferrous  Smelter  Orders, 
Incorporation  by  Reference,  and 
Nonsubstantive  Changes 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  lake 
direct  final  action  lo  approve  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Governor  of  the  State 
of  Utah  on  February  1, 1995,  for  the 
purpose  of  establishing  new 
requirements  for  road  sanding  and 
salting  in  section  9.A.6.7  (referred  to  by 
the  State  as  section  IX.A.e.g)  of  the  SIP 
and  in  UACR  R307-1-3,  updating  the 
incorporation  by  reference  in  R307-2-1 , 
deleting  obsolete  measures  for 
nonferrous  smelters  in  R307-1-3,  and 
nonsubstantive  changes  to  UACR  R307- 
1-1.  R307-1-3  and  R307-2-1.  In  the 
"Rules  and  Regulations  '  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
SIP  revisions  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  preamble  to 
the  direct  final  rule.  If  EPA  receives  no 
adverse  comments.  EPA  will  not  take 
further  action  on  this  proposed  rule.  If 
EPA  receives  adverse  comments.  EPA 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  EPA  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  lanuary  5.  2000. 
addresses:  Written  comments  may  be 
mailed  to  Richard  R  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 


AR, Environmental  Protection  Agencv 
(EPA),  Region  VfH,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program. 
Environmental  Protection  Agency. 
Region  Vm.  999  18th  Street,  Suite  500. 
Denver.  Colorado  80202.  Copies  of  the 
State  documents  relevant  lo  this  action 
aie  available  for  public  inspection  at  the 
Utah  Department  of  Environmental 
Quality,  Division  of  Air  Quality,  150 
North  1950  West,  Salt  Lake  City.  Utah 
84114-4820. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindv  Rosenberg.  EPA.  Region  VIII. 
(303)  312-6436. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authorily;  42  U.S.C.  7401  et  seq. 

Dated:  November  9,  1999. 
lack  W.  McGraw. 

Acting  Regional  Administrator.  Region  17/7 
IFR  Doc.  99-31534  Filed  12-3-99;  8:45  ami 
HLLMO  cone  asao-so-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(SIP  NOS.  MT-001-0012b:  MT-001-00131): 
MT-001-0014tJ:  MT-Oai-0015b;  FRL-6482- 

7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Emergency  Episode  Plan, 
Columbia  Falls.  Butte  and  Missoula 
Particulate  Matter  State 
Implementation  Plans.  Missoula 
Cartx>n  Monoxide  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
AtrrxM:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  take 
direct  final  action  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Montana.  The 
revisions  update  the  State  of  Montana's 
Emergency  Episode  Plan;  Columbia 
Falls,  Butte  and  Missoula  Particulate 
Matter  (particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10)) 
SIPS;  and  the  Missoula  Carbon 
Monoxide  (CO)  Plan.  In  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register,  EPA  is  approving  the  Stale's 
SIP  revision  as  a  direct  final  rule 
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without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  preamble  to 
the  direct  final  rule.  If  EPA  receives  no 
adverse  comments.  EPA  vrill  not  take 
further  action  on  this  proposed  rule.  If 
EPA  receives  adverse  comments,  EPA 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  EPA  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
EPA  wiU  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  January  5.  2000. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long.  Director.  Air 
and  Radiation  Program.  Mailcode  SP- 
AR. Envirotmiental  Protection  Agency 
(EPA).  Region  VUI,  999  18th  Street. 
Suite  500,  Denver.  Colorado  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program. 
Environmental  Protection  Agency. 
Region  VIII,  999  18di  Street,  Suite  500. 
Denver,  Colorado  80202.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Montana  Department  of  Environmental 
Quality.  Air  and  Waste  Management 
Bureau.  1520  E.  6th  Avenue.  Helena. 
Montana  59620 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ostrand  .  EPA.  Region  Vni,  (303) 
312-6437. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Regicter. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  November  22.  19M. 
WilUun  P.  Yellowtiil, 
Regional  Adminittrator,  Region  VJtl. 
IFR  Doc.  M-315.17  Filed  12-3-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 
(SIPTRAX  No.  PA138;  FHL-6500-81 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Allegheny  County  Portion  of  ttie 
Commonwealth  of  Pennsylvania's 
Operating  Permits  Program,  and 
Federally  Enforceable  State  Operating 
Permit  Program 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 

SUMMARY:  EPA  proposes  three  actions. 
First.  EPA  proposes  approval  of  a  partial 
Operating  Permit  Program  under  the 
Clean  Air  Act  (die  Act),  for  the  purpose 
of  allowing  the  Allegheny  County 
(Pennsylvania)  Health  Department 
(ACHD)  to  issue  operating  permits  to  all 
major  stationary  sources  in  its 
jurisdiction.  Second.  EPA  proposes 
approval  of  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for 
ACHD.  This  revision  establishes  a 
Federallv  Enforceable  State  Operating 
Permit  (FESOP)  Program  and  gives 
ACHD  die  authority  to  create  federally 
enforceable  installation  and  operating 
permit  conditions  for  regulated 
pollutants  and  limits  on  potential  to 
emit  (PTE)  for  hazardous  air  poUutanls 
(HAPs)  for  the  purpose  of  allowing 
sources  to  avoid  major  source  applicable 
requirements.  Third.  EPA  proposes 
approval  of  the  mechanism  for  ACHD  to 
receive  delegation  of  Maximum 
Achievable  Control  Technology  (MACT) 
Standards  for  major  sources  subject  to 
operating  permit  program  requirements. 
DATES:  Written  comments  must  be 
received  on  or  before  January  5.  2000. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Kathleen  Henry,  Chief, 
Permitting  and  Technical  Assessment 
Branch,  Mailcode  3AP11.  U.S. 
Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
Allegheny  County  Health  Department 
Bureau  of  Environmental  Quality, 
Division  of  Air  Quality.  301  39th  Street. 
Pittsburgh,  Pennsylvania  15201. 
FOR  FURTHER  INFORMATION  CONTACT: 
MaryBeth  Bray,  (215)  814-2632. 


SUPPLEMENTARY  INFORMATION:  On 
November  5. 1998  the  Commonwealth 
of  Pennsylvania  submitted  a  revision  to 
its  SIP  on  behalf  of  die  ACHD  to 
establish  two  permitting  programs;  the 
FESOP  program  pursuant  to  part  52  of 
Tide  40  of  die  Code  of  Federal 
RegulaUons  (CFR),  and  the  Title  V 
Operating  Permit  Program  pursuant  to 
40  CFR  part  70.  The  submittal  also 
included  a  request  for  delegation  of 
MACT  standards  for  HAPs  from  section 
1 1 2  of  die  Act.  EPA  is  proposing 
approval  of  Pennsylvania's  request  for 
two  permitting  programs  for  the  ACHD 
as  well  as  the  mechanism  for  the  ACHD 
to  receive  delegation  of  section  112 
standards. 

Submittal  DescriptiDn 

The  ACHD  November  5,  1999 
submittal  contained  numerous  revisions 
to  the  SIP.  including  a  recodification  of 
the  regulations  in  general,  revision  to 
major  and  minor  New  Source  Review 
and  Prevention  of  Significant 
Deterioration  programs,  as  well  as 
requests  for  approval  or  delegation  of 
programs  under  40  CFK  parts  52.  63. 
and  70.  Today's  rulemalung  action  only 
involves  approval  of  the  FESOP  and 
part  70  permitting  programs,  and 
approval  of  the  mechanism  for 
delegation  of  programs  under  section 
112  of  die  Act. 

EPA  is  proposing  several  significant 
changes  and  additions  to  the  ACHD's 
existing  SIP-approved  installation 
(preconstruction)  and  operating  permit 
programs.  One  purpose  of  these 
proposed  SIP  revisions  is  to  make  all  of 
the  ACHD's  SIP-approved  permit 
programs  consistent  with  one  another 
and  with  the  Clean  Air  Act.  Another 
important  purpose  of  the  proposed  SIP 
revision  is  to  allow  the  ACHD.  upon 
approval,  to  limit  sources'  PTE  for  the 
purpose  of  exempting  certain  sources 
from  Tide  V  and  other  major  source 
requirements  of  the  Act. 

ACHD  submitted  the  permitting 
programs  through  the  Commonwealth  of 
Pennsylvania,  requesting  the  authority 
to  issue  operating  permits  (Title  V  and 
FESOP)  to  sources  of  air  pollutants 
within  its  jurisdiction.  The  ACHD 
adopted  the  necessary  regulations  on 
October  5.  1995  and  submitted  a 
program  approval  request  to  the 
Commonwealth  of  Pennsylvania.  On 
November  5, 1998,  the  Commonwealth 
of  Pennsylvania  submitted  the  program 
on  behalf  of  ACHD  to  EPA  for  review. 
In  addition,  a  three-way  implementation 
agreement  (lA)  between  the  ACHD. 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP).  and 
the  EPA  was  submitted  on  August  9. 
1999  to  clarify  certain  procedural  issues 


not  included  in  the  November  5.  1998 
submittal.  EPA  found  the  submittal  to 
be  adminjstrativelv  complete  pursuant 
to  40  CFR  70.4(e)(i)  on  Februar^■  2. 
1999.  EPA  has  concluded  that  tKe  part 
70  program  and  the  FESOP  program 
meet  all  the  necessary  requirements  of 
part  70  and  part  52.  respectively,  and  is 
proposing  to  grant  full  approval  to  both 
of  these  programs.  EPA  has  also 
concluded  that  the  ACHD's  program  is 
adequate  for  approving  the  mechanism 
needed  to  delegate  secUon  112 
programs.  For  more  detailed 
information  on  the  analysis  of  the 
ACHD's  submission,  please  refer  to  the 
technical  support  document  included  in 
the  docket  at  the  address  noted  above. 

Part  70  Background 

Major  sources  of  air  pollutants  are 
required  under  Tide  V  of  the  1990  Clean 
Air  Act  Amendments  (sections  501-B07 
of  the  Act)  to  obtain  operating  permits. 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
appmvable  state  or  local  operating 
permits  program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  operating  permits 
programs.  See  57  FR  32250  (July  21. 
1992).  These  rules  are  codified  at  40 
CFR  part  70.  Tide  V  requires  state  or 
local  agencies  to  develop,  and  submit  to 
EPA.  programs  for  issuing  these 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
The  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
oudine  criteria  for  approval  or 
disapproval. 

EPA  approved  the  Commonwealth  of 
Pennsylvania's  program,  which  applied 
statewide,  on  August  29,  1996.  As  of 
that  date,  all  major  stationar>'  sources  in 
Pennsylvania  subject  to  Tide  V 
permitting  requirements  were  required 
to  meet  a  one-year  schedule  for. 
submitting  a  Tide  V  permit  application. 
Today's  proposed  ndemaking  action 
addresses  a  request  by  Pennsvlvania  on 
behalf  of  the  ACHD  for  approval  of  a 
partial  program  under  40  CFR  70.4.  This 
proposed  rulemaking  action  would 
allow  the  ACHD  to  carry  out  a  Title  V 
permitting  program  within  its 
jurisdiction.  Approval  of  this  request 
will  not  change  the  obligation  for 
sources  located  anywhere  in 
Pennsylvania  to  meet  the  initial  Tide  V 
application  deadlines. 

Discussion  of  Part  70  Submittal 

The  ACHD's  Tide  V  permitting 
regulations  include  Article  XXI 
Chapters  2102.  2103,  2104,  and  2109  as 
well  as  definitions  in  secUon  2101,20, 


EPA  has  determined  that  these 
regulaUons  fully  meet  the  requirements 
of  40  CFR  70.2  and  70.3  widi  respect  to 
applicability;  §S  70.4.  70.5.  and  70  6 
with  respect  to  permit  content;  §  70.5 
with  respect  to  complete  application 
forms  and  criteria  which  define 
insignificant  activities;  §  70.7  with 
respect  to  public  participation  and 
minor  permit  modifications;  and  §  70. 11 
with  respect  to  requirement.?  for 
enforcement  authority.  The  technical 
support  document  contains  a  detailed 
analysis  of  the  ACHD's  program  and 
describes  the  manner  in  which  it  meets 
all  the  operating  permit  program 
requirements  of  40  CFR  part  70. 
However,  several  issues  were  identified 
by  EPA  during  its  review  of  the  ACHD's 
Title  V  operating  permit  program  which 
warrant  a  more  detailed  discussion  and 
analysis.  These  issues  are  outlined 
below.  A  discussion  on  fee  adequacy  is 
also  included  in  this  section. 

1.  Legal  Opinion 

The  legal  opinion  did  not  address  the 
time  frame  required  for  petitions  for 
judicial  review  and  the  judicial  review 
requirements  for  failure  to  issue  minor 
permits.  The  discussion  below  shows 
how  the  ACHD's  program  meets  these 
requirements. 

a.  Time  fmme  for  judicial  review: 
Aldiough  the  Tide  V  regulations  do  not 
specify  the  time  fi^me  for  filing  a 
petition  for  judicial  review,  the  ACHD  is 
generally  subject  to  ACHD  Article  XI, 
Hearings  and  Appeals.  In  order  to  obtain 
judicial  review,  section  1104(a)  requires 
that  an  Appellant  must  first  file  a  notice 
of  Appeal  to  the  Director  of  die  ACHD 
and  go  through  an  administrative 
hearing  process.  The  Notice  of  Appeal 
must  be  filed  no  later  then  10  days  after 
wxitten  notice  or  issuance  of  the  action 
by  which  the  Appellant  is  aggrie^'ed. 
This  meets  the  90  day  (or  shorter  time 
period)  requirement  for  initiating 
judicial  review. 

b.  Judicial  review  for  failure  to  act  on 
minor  permits:  The  ACHD's  program 
does  not  address  judicial  review  for 
failure  to  issue  a  minor  permit 
modification  as  a  separate  appealable 
action.  Section  2103.14(c)(8)  clearly 
requires  final  action  within  60  days  for 
any  proposed  minor  permit 
modification.  Section  2103. 11  (f)  states 
that  the  Department's  failure  to  take 
final  action  (on  any  permit  application 
including  modifications)  is  appealable 
and  the  Court  of  Common  Ploas  may 
require  action  on  the  application 
without  further  delay.  Therefore,  the 
authority  exists  to  compel  action  on 
minor  permit  modifications. 


2  Transition  Plan 

The  transition  plan  included  in 
section  2103.01  of  the  ACHD's 
regulations  specified  deadlines  for 
permit  application  submittal  and  permit 
issuance.  These  dates  have  passed. 
Nonetheless.  EPA  previously  approved 
Pennsylvania's  Title  V  program  on 
August  29.  1996  (see  61  FR  39598) 
which  established  deadlines  for  permit 
applications  that  applied  slate-wide. 
TTie  ACHD's  request  to  have  a  partial 
program  approval  does  not  affect,  or 
change  in  any  way,  the  dates  established 
in  the  Commonwealth's  approved 
program. 

3.  Insignificant  Emission  Units  flEUsI 

Under  Part  70.  EPA  may  approve  as 
part  of  a  .state  program  a  list  of 
insignificant  activities  and  emission 
levels  which  need  not  be  included  in 
permit  applications  The  ACHD  has  not 
requested  EPA  approval  of  such  a  list  of 
insignificant  activities  or  emission 
levels.  However,  the  ACHD's  program 
provides  for  certain  exemptions  from 
the  requirement  to  obtain  a  permit  that 
should  not  be  confused  with  lEUs. 
These  exemptions  include  activities  that 
have  been  historically  exempt  from  any 
permitting  requirements.  For  any 
activity  that  die  ACHD  treats  as  an  lEU. 
a  case-by-case  determination  must  be 
made.  Section  2103.10(b)(12) 
incorporates  by  reference  (IBRs)  25  PA 
Code  section  127.14(a)(8)  and  (9),  and 
(d)  as  well  as  any  future  changes  to 
these  sections.  Paragraphs  127  14(a)(8) 
and  (9)  allow  PADEP  to  determine  if  an 
emission  unit  is  of  minor  significance 
on  a  case-by-case  basis.  Paragraph 
127.14(d)  siales  that,  in  thefuttire. 
PADEP  may  establish  a  list  of  sources 
and  physical  changes  that  are  of  minor 
significance.  Further,  the  paragraph 
explains  that  public  notice  and  a  30-day 
comment  period  would  be  provided 
prior  to  adoption  of  the  list.  If  EPA 
approves  the  list  as  a  revision  to 
PADEP's  part  70  program,  then  these 
units  would  be  considered  insignificant 
emission  units  in  the  Commonwealth 
and  the  County. 

4.  EPA  45-Day  Review  Period 

EPA  is  afforded  a  45-day  period  to 
review  proposed  permits  and  permit 
modifications  for  conformity  with  the 
Act  and  part  70  requirements  Section 
2103.21(c)(3)  does  not  ensure  diat  EPA 
wiU  have  the  opportunity  for  a  45  day 
period  of  pre-issuance  review  of  permits 
that  are  revLsed  as  a  result  of  the  public 
and  affected  state's  comments.  Pursuant 
to  sections  2103.21(c)  and  (e),  the 
comment  periods  for  EPA  and  the 
public  and  affected  state  review 
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comment  periods  begin  simultaneously. 
Because  the  public  and  affected  state 
comment  period  is  only  30  days,  it  is 
thearetically  possible  for  the  ACHD  to 
modify  and  issue  the  proposed  permit 
or  permit  modification  on  the  basis  of 
comments  received.  Thus  EPA  would 
not  have  an  opportunity  to  review  the 
permit  (which  was  revised  on  the  basis 
of  comments  received)  for  45  days  prior 
to  its  issuance. 

Section  2103.21(e)  provides  that 
permits  will  be  resubmitted  to  EPA  if 
any  material  substantive  changes  have 
been  made  as  a  result  of  comments 
received  by  the  ACHD.  but  does  not 
guarantee  EPA  a  45-day  review. 
Provisions  defining  material  substantive 
changes  are  included  in  the 
Implementation  Agreement  (lA)  to 
clarify  the  criteria  used  to  determine 
which  final  permits  must  be  provided  to 
EPA  for  post-issuance  review.  Further, 
the  LA  provides  that  EPA  shall  have  45- 
days  frijm  the  receipt  of  the  notice  of 
material  substantive  changes  to  object  to 
the  permit.  If  a  permit  has  been  issued 
prior  to  the  receipt  of  an  EPA  objection, 
the  lA  states  that  the  ACHD  will  revoke 
the  permit  within  20  days. 

5.  Off  Permit  Changes 

The  ACHD's  use  of  the  term  "Off 
Permit  Change"  differs  from  EPA's 
intended  use.  The  ACHD's  program 
limits  these  changes  to  de  minimis 
levels  in  section  2103.14.  De  minimis 
changes  are  covered  under  operational 
flexibility  changes  and  are  not 
considered  off-permit  changes.  As 
written,  the  ACHD's  program  does  not 
allow  for  off  permit  changes. 
Furthermore,  incorporation  of 
provisions  to  make  off  permit  changes  is 
opUonal.  (40  CFR  70.4(b)(14)) 

6.  (Absence  of  Part  70  Emergency 
Defense  Provisions 

The  ACHD  has  incorporated  most  of 
the  record  keeping  and  reporting 
requirements  required  under  part  70  for 
an  emergency  to  be  considered  an 
affirmative  defense.  However  consistent 
with  Pennsylvania's  program,  the  ACHD 
program  does  not  allow  for  an 
emergency  to  be  considered  an 
affirmative  defense.  EPA  clarified,  in  its 
August  31.  1995.  supplemental  part  70 
document,  that  "the  part  70  rule  does 
not  require  the  States  to  adopt  the 
emergency  defense.  A  State  may  include 
such  a  defense  in  its  part  70  program  to 
the  extent  it  finds  appropriate,  although 
it  may  not  adopt  an  emergency  defense 
less  stringent  than  that  set  forth  at  40 
CFR  70.6(g)."  (60  FR  45530—45559). 
Thus,  since  the  ACHD's  adoption  of 
emergency  defense  provisions  under 


part  70  is  discretionary,  it  is  not 
inconsistent  with  S  70.6(g). 

7.  Definition  of  Affected  Unit 

The  definition  of  affected  unit  may 
seem  less  inclusive  than  the  definition 
in  40  CFR  72.2  because  ACHD's 
definition  is  limited  to  fossil  fuel-fired 
sources.  At  this  time,  only  sources 
which  run  on  fossil  fuels  are  included 
under  the  Title  IV  acid  rain 
requirements.  Therefore,  the  definition 
is  essentially  equivalent. 

8.  Title  V  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  Title  V 
operating  permits  program.  Each  Title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  aggregate  fees 
collected  from  Title  V  sources  meet  or 
exceed  S25  per  ton  of  emission  per  year 
(adjusted  from  1989  by  the  Consumer 
Price  Index  (CPI)).  The  S25  per  ton 
amount  is  presumed,  for  program 
approval,  to  be  sufficient  to  cover  all 
reasonable  program  costs  and  is  thus 
referred  to  as  the  "presumptive 
minimum"  (§  70.9(b)(2)(i)). 

PADEP's  approved  fee  schedule, 
under  section  127.705  of  the  their 
regulations,  requires  all  Title  V  facilities 
in  the  Commonwealth  to  pay  an  annual 
Title  V  emission  fee  of  S3  7  per  ton  for 
each  ton  of  a  regulated  pollutant 
actually  emitted  &t)m  the  facility.  This 
amount  exceeds  the  S25  per  ton 
presumptive  minimum.  Section  127.705 
also  includes  a  provision  that  ties  the 
amount  of  the  fee  to  the  CPI  as  required 
by  40  CFR  70.9(b)(2)(iv).  The  $37  per 
ton  amount  was  derived  by  dividing  the 
total  aimual  estimated  Title  V  operating 
permit  program  cost  by  the  total  annual 
number  of  billable  tons  of  emissions. 
PADEP  used  actual  operating  hours  and 
production  rates,  and  considered  in- 
place  control  equipment  and  the  types 
of  materials  processed,  stored,  or 
combusted  in  calculating  the  total  actual 
billable  tons  figure.  EPA  determined,  in 
its  approval  of  PADEP's  Title  V 
program,  that  these  fees  will  result  in 
collection  and  retention  of  revenues 
sufficient  to  cover  the  Title  V  operating 
permit  program  costs  statewide.  ACHD's 
fee  requirements  as  outlined  in  section 
2103.41  are  consistent  with  PADEP's 
regulations  and  are  therefore  consistent 
with  EPA's  prior  approval  of  the 
statewide  fee  demonstration. 
Furthermore.  25  PA  Code  127.706  states 
that  PADEP  may  provide  financial 
assistance  to  the  ACHD  on  an  annual 


basis  as  necessary  to  assist 
implementation  of  the  Title  V  program. 

FESOP  Program  Background 

Major  stationary  sources  in  Allegheny 
County  wishing  to  avoid  the 
requirement  to  apply  for  and  receive  a 
Title  V  permit  must  obtain  a  FESOP. 
Major  sources  are  those  sources  whose 
emissions  of  air  pollutants  exceed 
threshold  emissions  levels  specified  in 
various  portions  of  the  Act.  Thus,  a 
source  that  has  maintained  actual 
emissions  at  levels  below  the  major 
source  threshold  could  still  be  subject  to 
major  source  requirements  if  it  has  the 
potential  to  emit  major  amounts  of  air 
pollutants.  In  situations  where 
unrestricted  operation  of  a  source  would 
result  in  a  PTE  above  major  source 
levels,  a  source  may  legally  avoid 
program  requirements  by  accepting 
federally  enforceable  permit  conditions 
which  limit  emissions  to  levels  below 
the  applicable  major  source  thresholds. 
As  a  result,  the  source  becomes  what  is 
commonly  referred  to  as  a  "synthetic 
minor"  source.  Federally  enforceable 
permit  conditions,  if  violated,  are 
subject  to  enforcement  by  EPA  and  by 
citizens  in  addition  to  the  state  or  local 
agency. 

On  June  28. 1989,  EPA  published 
guidance  on  the  basic  requirements  for 
EPA  approval  of  (non-Title  V)  FESOP 
programs.  See  54  FR  27274.  Permits 
issued  pursuant  to  such  programs  may 
be  used  to  establish  federally 
enforceable  limits  on  a  source"5 
potential  emissions  to  create  "synthetic 
minor"  sources.  In  short,  the  criteria 
require  state  programs  to: 
la)  be  approved  into  the  SIP, 

(b)  impose  legal  obligations  to 
conform  to  the  permit  limitations, 

(c)  provide  for  limits  that  are 
enforceable  as  a  practical  matter, 

(d)  issue  permits  through  a  process 
that  provides  for  review  and  an 
opportunity  for  comment  by  the  public 
and  by  EPA,  and 

(e)  ensure  that  there  will  be  no 
relaxation  of  otherwise  applicable 
federal  requirements. 

The  Federal  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  vacated  the 
definition  of  PTE  as  it  pertains  to  both 
the  new  source  review  rules  and  the 
federal  operating  permit  rules,  40  CFR 
parts  51,  52,  and  70.  See.  Chemical 
Manufacturers  Association  v.  EPA,  No. 
89-1514  (Sept.  15.  1995)  and  Clean  Air 
Implementation  Project,  et  al  v. 
Browner.  Civ.  No.  92-1303  (June  28, 
1996).  Therefore.  EPA  also  recognizes 
PTE  limits  established  by  slate  and  local 
permitting  authorities  as  being 
enforceable  if  the  above  criteria  (b) 
through  (e)  are  met.  However,  future 
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rulemaking  action  may  require  that  PTE 
limits  be  federally  enforceable. 

As  part  of  this  action.  EPA  is  also 
proposing  to  approve  the  ACHD's 
FESOP  program  pursuant  to  section 
112(1)  of  the  Act  for  the  purpose  of 
allowing  the  ACHD  to  issue  operating 
permits  which  limit  source's  PTE 
hazardous  air  pollutants  (HAPs). 
Section  112(1)  of  the  Act  provides  the 
underlying  authority  for  controlling 
emissions  of  HAPs.  Therefore,  in  order 
to  extend  federal  enforceability  of  the 
ACHD's  FESOP  to  include  HAPs,  EPA 
today  proposes  to  approve  the  ACHD's 
permit  program  pursuant  to  section 
112(1)  of  the  Act. 

Discussion  of  FESOP  Program 
Submittal 

Subparts  B  and  C — 1  (sections  2102 
and  2103. Ix)  of  the  submittal  include 
the  requirements  for  the  FESOP 
program.  These  subparts  also  contain 
the  ACHD's  installation  (or 
preconstruction)  and  operating  permit 
program.  The  proposed  revision 
generally  strengthens  the  SIP  by 
establishing  a  comprehensive 
installation  and  operating  permit 
program  and  by  making  this  program 
consistent  with  the  Title  V  operating 
permit  regulations  codified  in  subpart 
C— 2  (section  2103.2x). 

On  lune  28, 1989,  EPA  amended  the 
definition  of  "federally  enforceable '"  to 
clarify  that  terms  and  conditions 
contained  in  state-issued  operating 
permits  are  federally  enforceable  for 
purposes  of  limiting  a  source's  PTE. 
provided  that  the  state's  operating 
permits  program  is  approved  into  the 
SIP  under  section  110  of  the  Act  as 
meeting  certain  conditions,  and 
provided  that  the  permit  conforms  to 
the  requirements  of  the  approved 
program.  The  conditions  for  EPA 
approval  discussed  in  the  )une  28. 1989 
notice  establish  five  criteria  for 
approving  a  stale  operating  permit 
program.  See  54  FR  27274-27286.  The 
following  section  describes  each  of  the 
criteria  for  approval  of  a  state's  program 
for  the  issuance  of  federally  enforceable 
operating  permits  for  purposes  of 
limiting  a  source's  PTE  and  how  the 
ACHD's  SIP  submittal  satisfies  those 
criteria. 

J.  The  State's  Operating  Permit  Pro-am 
(i.e.,  the  Regulations  or  Other 
Administrative  Framework  Describing 
how  Such  Permits  are  Issued)  Must  be 
Submitted  to  and  Approved  by  EPA  as 
a  SIP  Revision. 

The  Commonwealth  of  Pennsylvania 
submitted  the  ACHD's  revisions  of 
Article  XXI  to  EPA  for  approval  as  a 
revision  of  its  SIP  on  November  5, 1998. 


EPA  is  proposing  to  approve  the 
ACHD's  regulation  (subparts  B  and  C.l 
of  Article  XXI)  as  a  program  that  meets 
the  criteria  for  establishing  PTE  limits. 
Thus.  EPA  will  recognize  a  source's 
limits  on  PTE  for  avoiding  major  source 
applicability,  so  long  as  the  individual 
installation  or  operating  permit  issued 
under  the  approved  program  meets 
those  same  requirements. 

2.  The  SIP  fleris/on  Must  Impose  a  Legal 
Obligation  That  Operating  Permit 
Holders  Adhere  to  the  Terms  and 
Limitations  of  Such  Permits  (or 
Subsequent  Reiisions  of  the  Permit 
Made  in  Accordance  With  the  Approved 
Operating  Permit  Program!  and  Provide 
That  Permits  Which  do  not  Conform  to 
the  Operating  Permit  Program 
Requirements  and  the  Requirements  of 
EPA  s  Underlying  Regulations  may  be 
Deemed  not  "Federally  Enforceable  "  by 
EPA. 

Article  XXI,  section  2103.12.1.1 
requires  that  all  permits  issued  (major 
and  minor)  shall  include  provisions  that 
the  permittee  must  comply  with  at  all 
times.  Any  permit  noncompliance 
constitutes  a  violation  of  Article  XXI, 
the  Pennsylvania  Air  Pollution  Control 
Act.  and  the  Act.  and  is  grounds  for  any 
and  all  enforcement  actions. 
Additionally,  section  2103.10.C.3  makes 
it  a  violation  for  any  person  to  fail  to 
comply  with  any  term  or  condition  of 
any  permit. 

3.  The  State  Operating  Permit  Program 
Must  Require  That  all  Emission 
Limitations,  Controls,  and  Other 
Requirements  Imposed  by  Such  Permits 
Will  be  at  Least  as  Stringent  as  any 
Applicable  Limitations  and 
Requirements  Contained  in  the  SIP.  or 
Enforceable  Under  the  SIP,  and  that  the 
Program  may  not  Issue  Permits  that 
Waive,  or  Make  less  Stringent,  any 
Limitations  or  Requirements  Contained 
in  or  Issued  Pursuant  to  the  SIP,  or  that 
are  Otherwise  "Federally  Enforceable" 
(e.g.  Standards  Established  Under 
Sections  1 1 1  and  tl2  of  the  Clean  Air 
Actl. 

Article  XXI,  section  2103.12.a.C  states 
that  the  conditions  of  the  permit  must 
provide  for  and  require  compliance  with 
all  applicable  requirements.  Section 
2103. 12.g  states  that  all  permits  shall 
include  standard  emission  limit 
requirements,  and  specif)'  the  origin  and 
authority  for  each  limitation. 
Additionally,  if  an  alternative  emission 
limit  is  provided,  section  2103.12.g(2) 
requires  that  it  must  be  demonstrated  to 
be  equivalent  to  or  more  stringent  than 
the  applicable  limit,  and  it  must  be 
quantifiable,  enforceable,  and  based  on 
replicable  procedures. 


4.  The  Limitations,  Controls,  and 
Requirements  of  the  State's  Operating 
Permits  Must  be  Permanent, 
Quantifiable,  and  Otherwise 
Enforceable  as  a  Practical  Matter 

Article  XXI,  section  2103.12.g  states 
that  along  with  required  emission  limits 
and  standards,  the  permit  must  Include 
those  operational  requirements  and 
limitations  that  assure  compliance  with 
all  applicable  requirements  at  the  time 
of  permit  issuance.  For  each  emission 
rate  and  standard  in  a  permit,  associated 
conditions  will  be  included  which 
establish  a  method  to  determine 
compliance,  including  appropriate 
testing,  monitoring,  recordkeeping,  and 
reporting.  Section  2103.]2.h.l 
establishes  broad  authority  to  require 
the  appropriate  testing,  monitoring, 
recordkeeping,  and  reporting.  EPA 
understands  that  ACHD  drafts  all  , 

permits  to  be  consistent  with  underlying 
local,  state,  and  federal  rules  and 
incorporates  monthly  or  more  frequent 
short  term  emission  limits. 

5  The  Permits  are  Issued  Subject  to 
Public  Participation.  This  Means  that 
the  stale  Agrees,  as  Part  of  its  Program, 
to  Provide  EPA  and  the  Public  with 
Timely  Notice  of  the  Proposal  and 
Issuance  of  Such  Permits,  and  to 
Provide  EPA,  on  a  Timely  Basis,  With  a 
Copy  of  Each  Proposed  (or  Draft)  and 
Final  Permit  Intended  to  he  Federally 
Enforceable.  This  Process  must  also 
Provide  for  an  Opportunity  for  Public 
Comment  on  the  Permit  Applications 
Prior  to  the  Issuance  of  the  Final  Permit 

Article  XXI.  sections  2102.0S.C  and 
2103. ll.B  provide  for  public  notice  and 
participation  in  the  issuance, 
modifications,  and  renewals  of  permits. 
Section  2102.04.h  specifically  lists  the 
public  notice  and  participation 
procedures  for  synthetic  minor  permits. 
Section  2103.1  l.b  incorporates  by 
reference  the  public  notice  requirements 
from  25  PA  Code  127.424.  424  and  43. 
Article  XXI,  subchapters  B  and  C 
provide  thorough  procedures  for  public 
participation  which  meet  the  public 
participation  requirements. 

Definitions:  EPA  is  also,  in  this 
rulemaking  action,  incorporating  bv 
reference  definitions  that  may  be  relied 
upon  in  issuing  installation  and 
operating  permits.  Certain  definitions 
such  as  "actual  emissions"  and 
""maximum  achievable  control 
technology  (MACT)"'  are  not  consistent 
ivith  and  are  less  stringent  then  40  CFR 
51.165.  In  such  cases  wher?  the 
definition  is  not  essential  to  this 
rulemaking  or  this  FESOP  SIP  revision, 
it  will  be  addressed  in  a  future 
rulemaking  action 
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The  following  definitions  are 
consistent  with  the  requirements  for  a 
FESOP  program  and  part  70  program 
approval.  These  definitions  are 
proposed  to  be  incorporated  into  the  SIP 
for  purposes  of  the  FESOP  program 
approval  and  included  in  the  part  70 
program:  emissions  allowable  under  the 
permit,  major  modification,  major 
source.  ma.ximuni  achievable  control 
technology,  and  PTE.  Please  refer  to  the 
technical  support  document  for  a  more 
detailed  analysis. 

Limiting  HAP  Emissions  Throug/i 
FESOP:  As  part  of  this  action  EPA 
proposes  to  approve,  pursuant  to  section 
112(1)  of  the  Clean  Air  Act.  the  ACHD's 
request  for  authority  to  regulate  HAPs 
through  the  issuance  of  a  FESOP.  This 
would  grant  the  ACHD  authority  to 
issue  permits  which  limit  PTE  of  HAPs. 
EPA  has  determined  that  the  live 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP.  as  specified  in 
the  [une  28.  1989  Federal  Register 
notice  referenced  above,  are  aJso 
appropriate  for  evaluating  and 
approving  the  programs  under  section 
112(1).  The  lune  2B.  1989  document 
does  not  address  HAPs  because  it  was 
written  prior  to  the  1990  amendments  to 
section  1 1 2  of  the  Act. 

In  addition  to  meeting  the  criteria 
discussed  above,  the  ACHD's  permit 
program  for  limiting  PTE  of  HAPs  must 
meet  the  statutory  criteria  for  approval 
under  section  112(l)(5)  of  the  Act.  This 
section  allows  EPA  to  approve  a 
program  only  if  it: 

(a)  contains  adequate  authority  to 
assure  compliance  with  any  section  112 
standard  or  requirement: 

(b)  provides  for  adequate  resources; 

(c)  provides  for  an  expeditious 
schedule  for  assuring  compliance  with 
section  112  requirements:  and 

(d)  is  otherwise  likely  to  satisfy  the 
objectives  of  the  Act. 

The  EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  the  PTE  of 
HAPs  through  amendments  to  subpari  E 
of  40  CFR  part  63.  the  regulations 
promulgated  to  implement  section 
n  2(1)  of  the  Act.  See  58  FR  62262 
(November  26. 1993).  Given  the  severe 
timing  problems  posed  by  impending 
deadUnes  set  forth  in  MACT  emission 
standards  under  section  112  and  for 
issuing  Title  V  permits,  the  EPA 
believes  it  is  reasonable  to  read  section 
112(1)  to  allow  for  approval  of  programs 
to  limit  PTE  prior  to  promulgation  of  a 
rule  specifically  addressing  this  issue. 
EPA's  conclusions  are  discussed  in  the 
technical  support  document  and  will 
not  be  repeated  here.  EPA  is  proposing 
approval  of  the  ACHD's  FESOP  now  so 
that  they  may  begin  to  issue  federally 
enforceable  installation  and  operating 


permits  limiting  PTE  as  soon  as 
possible. 

Provisions  Implementing  Other  Titles  of 
the  Act  for  Part  70  Sources 

1.  Section  112:  The  guidance 
memorandum  entitled  "Title  V  Program 
Approval  Criteria  for  section  112 
Activities."  signed  by  John  Seitz. 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards  of  April  13. 
1993  discusses  the  legal  authority 
needed  to  implement  and  enforce 
section  112  requirements  through  the 
Title  V  permit  as  well  as  resource 
adequacy.  The  ACHD's  program 
contains  this  legal  authority  in  its 
enabling  legislation  (the  Pennsylvania 
Air  Pollution  Control  Act.  Local  Health 
Administration  Law.  Second  Class 
County  Code.  The  County  Local  Agency 
Law,  and  Article  XI,  Rules  and 
Regulations  of  the  ACHD)  and  in 
regulatory  provisions  defining 
applicable  requirements.  The  ACHD's 
submittal  also  contained  the  Allegheny 
County  Solicitor's  Opinion  stating  the 
ACHD  has  the  legal  authority  to 
incorporate  all  applicable  requirements 
into  its  operating  permits.  The  submittal 
also  contained  a  demonstration  of 
adequate  resources.  Therefore  the  ACHD 
has  sufficient  legal  authority  and 
resources  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements  and  to  carry  out  all  section 
112  activities,  including  those  required 
under  section  112(g). 

2.  Program  for  Straight  Delegation  of 
Section  1 12  Standards:  The 
requirements  for  approval,  specified  in 
40  CFR  70.4(b),  encompass  section 
112(l)(5)  requirements  for  approval  of  a 
program  for  delegation  of  the  provisions 
of  40  CFR  pari  63  standards 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(U(5) 
requires  that  the  permitting  authority's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore.  EPA  is  also 
proposing  to  grant  approval,  under 
section  112(l)(5)  and  40  CFR  63.91,  of 
the  state's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  horn  the  federal 
standards  as  promulgated. 

3.  Program  for  Implementing  Title  IV 
of  the  Act:  The  ACHD's  program  IBRs  40 
CFR  parts  72  through  78.  which  contain 
the  Federal  acid  rain  requirements.  The 
program  contains  adequate  authority  to 
issue  permits  which  reflect  the 
requirements  of  Title  IV  of  the  Act. 


Proposed  Action 

EPA  is  proposing  full  approval  of  a 
Title  V  Operating  Permits  Program  for 
Allegheny  County,  as  submitted  by 
Pennsylvania  on  November  5.  1998.  The 
ACHD  has  demonstrated  that  the 
program  will  be  adequate  to  meet  the 
minimum  elements  of  a  partial 
operating  permits  program  as  specified 
in  40  CFR  part  70.  The  scope  of  the 
ACHD's  program  that  EPA  proposes  to 
approve  in  this  notice  would  apply  to 
all  Title  V  focilities  (as  defined  in  the 
approved  program)  within  the  County. 
EPA  is  also  proposing  approval  of  the 
ACHD's  FESOP  program  submitted  on 
November  5.  1998  as  a  SIP  revisions 
imder  section  110  of  the  Act.  EPA  has 
determined  that  the  program  fully  meets 
the  requirements  of  EPA's  lune  28, 1989 
criteria  for  FESOP  programs.  This 
approval  recognizes  ACHD's  FESOP 
program  as  capable  of  establishing 
federally  enforceable  limitations  on 
criteria  pollutants  and  hazardous  air 
pollutants.  Further,  such  actions  will 
confer  federal  enforceability  status  to 
permits  issued  pursuant  to  ACHD's  part 
C  Operating  Permit  Program  prior  to 
EPA's  final  action  so  long  as  the 
requirements  for  federal  enforceability 
have  been  met.  Finally.  EPA  is  also 
proposing  to  grant  approval  under 
section  112(l)(5)  and  40  CFR  63.91  of 
the  ACHD's  mechanism  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated.  EPA  also 
proposes  to  approve,  pursuant  to  section 
112(1)  of  the  Clean  Air  Act.  the  ACHD's 
request  for  authority  to  regulate  HAPs 
through  the  issuance  of  federally 
enforceable  state  installation  and 
operating  permits. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  document. 

AdminlstratiTe  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.0. 12866, 
entitled  "Regulatory  Planning  and 
Review  " 

B.  Executive  Order  13132 
Federalism  (64  FR  43255.  August  10, 

1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
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Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications.  "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government   "  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
Stale  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
AugUiit  10.  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act."  Thus,  the  requirements 
of  section  6  of  the  Executive  Order  do 
not  apply  to  this  rule. 

C.  Executive  Order  1304S 

Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,  "  as  defined  under  Executive 
Order  12866,  and  (2)  the  enxTronmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 


This  final  rule  is  not  subject  to  E.O. 
1 3045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  and  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  (hat  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessan,'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
.separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  'Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulator>'  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulator^'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 


relationship  under  the  Clean  Air  Act. 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry-  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  VS. 
EPA,  427  U.S:  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
('"Unfunded  Mandates  Art"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  for  the 
ACHD's  two  permitting  programs  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  aimual  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
.  additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action 

List  ofSubjecta  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S.C  7401  er  seq 

Dated:  November  29.  199fl. 
Tbonuis  C  V'ollsggio, 
Acting  Regional  Administrator.  Region  III. 
IFR  Doc.  99-31-.42  Filed  12-3-fl9:  8:45  am) 
aiLUNG  COOC  «»0-S(M> 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  919  and  952 

RIN:  1991-AB45 

Acquisltton  Regulations:  Mentor- 
Protege  Program 

AGENCY:  Department  of  Energy. 
action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  proposing  to  amend  its 
acquisition  regulations  to  formally 
encourage  DOE  prime  contractors  to 
assist  small  disadvantaged  firms 
certified  by  the  Small  Business 
Administration  under  Section  8(a)  of  the 
Small  Business  Act.  other  small 
disadvantaged  businesses.  Historically 
Black  Colleges  and  Universities  and 
other  minority  institutions  of  higher 
learning,  and  women-owned  small 
businesses  in  enhancing  their 
capabilities  to  perform  contracts  and 
subcontracts  for  DOE  and  other  Federal 
agencies.  The  program  seeks  to  foster 
long-term  business  relationships 
between  DOE  prime  contractors  and 
these  small  business  entities  and 
minority  institutions  of  higher  learning 
and  to  increase  the  overall  number  of 
these  small  business  entities  and 
minority  institutions  that  receive  DOE 
contract  and  subcontract  awards. 
DATES:  Written  comments  on  the 
proposed  rulemaking  must  be  received 
on  or  before  )anuary  5,  2000. 
A(X)RESSES:  Comments  (3  copies)  should 
be  addressed  to.  Eugene  Tales  at  U.S. 
Department  of  Energy.  Attn.  Mentor- 
Protege  Rulemaking,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
1000  Independence  Avenue.  SW, 
Washington.  DC  20585. 

With  respect  to  proposed  reporting 
requirements  and  the  Paperwork 
Reduction  Act,  comments  should  be 
addressed  to  Eugene  Tales  and  to  Erik 
Godwin.  Office  of  Information  and 
Regulatory  Affairs,  NEOB-Rm.  10202. 
725  17th  Street,  N.W..  Washington,  DC 
20503 

FOR  FURTHER  INFORHATION  CONTACT: 
Eugene  Tales.  Mentor-Protege  Program. 
U.S.  Department  of  Energj'.  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585.  (202)  586- 
4556;  or  Robert  M.  Webb.  U.S. 
Department  of  Energy.  Office  of 
Procurement  and  Assistance 
Management.  lOOO  Independence 
Avenue.  SW.  Washington,  DC  20585, 
(202)  586-8264. 

SUPPtEMENTARY  INFORMATION: 

I.  Background. 

U.  Section  By  Section  Analysis. 


III.  Prticedural  Requiremanls. 

A.  Review  Under  Executive  Order  12886. 
B  Review  Under  Executive  Order  12988. 

C.  Review  Under  the  Regulatory  Flexibility 

Act. 

D.  Review  Under  the  Paperwork  Reduction 

Act 

E.  Review  Under  the  National  Environmental 

Pollt:y  Act. 

F.  Review  l.'nder  Executive  Order  12612. 

G.  Review  Under  the  Unfunded  Mandates 

Reform  Act  of  1995. 
H.  Treasury  and  General  Government 
Appropriation  Act.  1999. 

IV.  Opportunity  for  Public  Comment 

I.  Background 

On  )une  9,  1995  (60  FR  30529),  DOE 
published  final  guidelines  for  its 
Mentor-F^lege  Pilot  Initiative.  The 
purpose  of  the  Initiative  was  to  develop 
a  program  that  encouraged  DOE  prime 
contractors  to  help  energy-related  small 
disadvantaged.  8(a).  and  women-owned 
small  businesses  in  enhancing  their 
business  and  technical  capabilities  to 
ensure  full  participation  in  the  mission 
of  DOE.  In  addition,  the  Initiative 
sought  to  foster  the  establishment  of 
long  term  business  relationships 
between  these  small  business  entities 
and  DOE  prime  contractors  and  to 
increase  the  overall  number  of  these 
small  business  entities  eligible  to 
receive  DOE  contract  and  subcontract 
awards. 

In  order  to  achieve  the  goal  of  the 
Initiative.  DOE  prime  contractors 
entered  into  formal  agreements  with 
qualified  small  businesses  to  provide 
developmental  assistance.  In  many 
cases,  this  assistance  has  enabled  small 
businesses  to  benefit  from  the  vast 
wealth  of  knowledge  acquired  by  large, 
successful  firms  doing  business  with 
DOE. 

The  success  of  the  DOE  business 
mentoring  relationsbips  and  the 
continuing  need  to  develop  small 
disadvantaged  business.  8(a)  firms  and 
women-owned  small  businesses 
capabilities  to  perform  contracts  and 
subcontracts  for  DOE  has  led  to  the 
determination  to  create  a  permanent 
DOE  Mentor-Protege  Program.  The 
Program  will  have  the  same  goals  and 
objectives  as  the  DOE  Mentor-Protege 
Pilot  Initiative.  Some  refinements  have 
been  added  to  provide  additional 
incentives  for  prime  contractor 
participation  in  the  Mentor-Protege 
Program 

n.  Section-by-Section  Analysis 

This  rulemaking  proposes  to  add  a 
new  Subpart  919.70  and  amend  Part  952 
of  the  DEAR  to  provide  a  Mentor- 
Protege  Program  that  assists  qualified 
small  businesses  to  receive 
developmental  assistance  from  DOE 


prime  contractors  in  order  to  increase 
the  base  of  small  businesses  eligible  to 
perform  DOE  contracts  and 
subcontracts. 

Proposed  section  919.7002  defines 
which  types  of  entities  are  eligible  to 
participate  as  Protege  in  the  Program. 
Those  entities  would  include 
Historically  Black  Colleges  and 
Universities  and  other  minority 
institutions  of  higher  learning  in 
addition  to  8(a)  firms,  other  small 
disadvantaged  businesses,  and  women- 
owned  small  businesses.  Proposed 
section  919.7003  provides  the  DOE'S 
Mentor-Protege  Program  policy.  It  also 
states  that  developmental  assistance  is 
reimbursable  to  the  Mentor  imder  DOE 
cost  reimbursement  contracts  only  to 
the  extent  that  the  costs  are  otherwise 
allowable  in  the  performance  of 
identified  DOE  contracts.  This  is  an 
exception  to  the  general  rule  that  DOE 
will  not  reimburse  Mentors  for 
providing  developmental  assistance  to 
Protege,  which  is  set  out  in  proposed 
section  919.7004.  Proposed  section 
919.7005  outlines  requirements  for 
Mentor  eligibility. 

Proposed  section  919.7006  states  the 
incentives  for  mentoring  firms  imder 
cost-plus  award  fee  contracts.  Proposed 
section  919.7007  outlines  Protege 
eligibility  requirements.  Proposed 
section  919.7008  provides  that  selection 
of  a  protege  is  solely  at  the  discretion  of 
the  proposed  mentor.  Section  919.7009 
describes  the  process  by  which  DOE 
contractors  may  seek  to  participate  in 
this  program  as  Mentors. 

Proposed  section  919.7010  provides 
the  minimum  requirements  of  a 
proposed  Mentor-Protege  agreement. 
Proposed  section  919.7011  describes 
forms  of  developmental  assistance. 

Imposed  section  919.7012  describes 
the  review  process  leading  to  the  DOE's 
approval  of  a  proposed  Mentor-Protege 
agreement.  Proposed  section  919.7013 
describes  the  various  reports  that  this 
program  requires.  Proposed  section 
919.7014  provides  for  the  inclusion  of  a 
provision  discussing  the  Mentor-Proteg6 
program  in  all  solicitations  with  an 
estimated  value  in  excess  of  the 
simplified  acquisition  threshold. 
Proposed  section  952.219-XX  provides 
for  the  inclusion  of  a  provision 
discussing  the  establishment  of  the 
Mentor-Protege  Program. 

m.  Procedural  Requirements 

A.  Review  Under  Executive  Order 
12866. 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
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Review."  (58  FR  51735.  October  4, 
1993).  Accordingly,  this  proposed  rule 
was  not  subject  to  review  imder  that 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB). 

B.  Review  Under  Executive  Order  129B8 
With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Cixil  Justice 
Reform,"  61  FR  4729  (February  7.  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity:  (2)  Write 
regulations  to  minimize  litigation  and 
(3)  Provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
.  specifically  requires  that  Executive 
agencies  make  ever>'  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  subject  law's  preemptive 
effect,  if  any,  (2)  Clearly  specifies  any 
effect  on  existing  Federal  law  or 
regulation;  (3)  Provides  a  clear  legal 
standard  for  affected  conduct  while 
promoting  simplification  and  burden 
reduction;  (4)  Specifies  the  retroactive 
effect,  if  any;  (5)  Adequately  defines  key 
terms;  and  (6)  Addresses  other 
important  issues  affecting  clarity  and 
general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  has  completed  the 
required  review  and  determined  that 
these  proposed  regulations  meet  the 
relevant  standards  of  Executive  Order 
12988. 

C  Review  Under  the  Regulatory 
Flexibility'  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Public  Law  96-354,  that  requires 
preparation  of  an  initial  regulator)' 
flexibility  analysis  for  any  rule  that 
must  be  proposed  for  public  comment 
and  that  is  likely  to  have  significant 
economic  impact  on  a  substantial 
niraiber  of  small  entities.  The  entities  to 
which  this  rulemaking  would  apply  are 
large  business  and  small  business  firms 
that  receive  a  form  of  incentive  for 
assuming  the  role  of  mentor  to  8(a) 
firms,  other  small  disadvantaged 
businesses,  small  women-owned 


businesses.  Historically  Black 
Universities  and  Colleges,  and  other 
minority  institutions  of  higher  learning. 
It  is  the  expectation  that  at  such  time  as 
this  rule  is  finalized,  those  protege 
entities  would  directly  benefit  from  the 
forms  of  mentoring  described  in  this 
proposed  rule.  There  would  not  be  an 
adverse  economic  impact  on  contractors 
or  subcontractors.  Accordingly,  DOE 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  therefore,  no  regulator}' 
flexibility  analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

This  proposed  rule  would  require 
DOE  contractors  ser\'ing  as  mentors  to 
submit  semi-annual  progress  reports  to 
the  DOE  Mentor-Protege  Program 
Manager  at  DOE  Headquarters  (see 
proposed  §919.7013)  The  information 
in  the  progress  reports  is  necessary  to 
determine  if  the  schedules  and 
developmental  assistance  levels 
contained  in  Mentor-Protege 
Agreements  are  being  met.  Performance 
under  the  Agreements  is  the  basis  for 
awarding  incentive  fees  to  mentor  firms. 
This  proposed  collection  of  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501,  et  seq. 
DOE  estimates  the  number  of 
respondent  mentor  firms  to  be  30  and 
the  number  of  hours  required  for 
recordkeeping  and  preparation  of  the 
reports  to  be  appro.ximately  1 2  hours 
per  respondent  aimually.  the  total 
annual  burden  hour  from  compliance  is 
expected  to  be  360  hours  (30  x  12  hours 
per  year).  The  collection  of  information 
contained  in  this  proposed  rule  is 
considered  the  least  burdensome  for 
meeting  the  requirements  and  objectives 
of  the  DOE  Mentor-Prolege  Program. 

DOE  invites  public  comments 
concerning:  (1)  the  need  for  the 
reporting  requirement:  (2)  the  accuracy 
of  DOE's  estimate  of  the  reporting 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  respondents.  Send 
comments  regarding  this  proposed 
collection  of  information  to  the  contact 
persons  named  in  the-address  section  of 
this  notice. 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  proposed 
rule  falls  into  a  class  of  actions  which 
would  not  individually  or  cumulatively 
have  significant  impact  on  the  human 


environment,  as  determined  by  DOE's 
regulations  (10  CFR  part  1021,  subpart 
D)  implementing  the  National 
Environmental  Policy  Ad  (NEPA)  of 
1969  (42  U.S.C.  4321  rt  seq.). 
Specifically,  this  proposed  rule  is 
categorically  excluded  from  NEPA 
review  because  the  amendments  to  the 
DEAR  would  be  strictly  procedural 
(categorical  exclusion  A6).  Therefore, 
this  proposed  rule  does  not  require  an 
environmental  impact  statement  or 
environmental  assessment  pursuant  to 
NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  (52  FR  41685, 
October  30,  1987).  requires  that 
regulations,  rules,  legislation,  and  any 
other  polic}'  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  Stales,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Govermnent.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule 
merely  describes  a  DOE  Mentor-f^tege 
program.  States  would  not  be  directly 
subject  to  this  rule,  since  they  are  not 
among  the  class  of  entities  described  as 
mentors  or  proteges.  DOE  has 
determined  that  this  proposed  rule 
would  not  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  fimcUons  of  the  States. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  .^ct 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agenc^•  to  periform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  federal 
mandate  with  costs  to  Stale,  local  or 
tribal  governments,  or  to  the  private 
sector  of  SlOO  million  or  more.  This 
proposed  rulemaking  would  only  affect 
private  sector  entities,  and  the  impact  is 
less  than  $100  million. 

H.  Treasury  and  General  Government 
Appropriations  Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriation. 
1999  (Public  Law  105-277)  requires 
Federal  Agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  that  may  affect  family 
well  being.  Today's  propo.sal  would  not 
have  any  impact  on  the  autonomy  or 
integrity  of  the  family  as  an  institution. 
Accordingly,  DOE  concluded  that  it  is 
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not  necessary  to  prepare  a  Family 
Policymaking  Assessment. 

IV.  Opportunity  for  Public  Comment 

At  the  beginning  of  this  notice.  DOE 
provided  for  a  30-day  comment  period 
and  set  forth  the  address  for  submitting 
written  comments.  DOE  is  not 
scheduling  a  public  hearing  because 
there  are  no  significant  issues  of  fact  or 
law  that  would  warrant  such  a  hearing. 

List  of  Subjects  in  48  CFR  Parts  919  and 
952 
Government  procurement. 

tssued  in  Washington.  D.C.  on  November 
29,  19M. 
Richard  H.  Hopf. 

Director,  Office  of  Pmcurement  and 
Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  919— SMALL  BUSINESS 
PROGRAMS 

1.  The  authority  ciution  for  Part  919 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7254.  40  U.S.C.  486 
(c).42  U.S.C  2201. 

2.  A  new  subpart  919.70  is  added  as 
follows: 

Subpart  919.70— Ttw  Department  ot  Energy 
Mentor-Protege  Program 

919.7001  Scope  of  subpart. 

919.7002  Definitians. 

919.7003  General  policy. 
919.7(X>4  General  prohibitions. 

919.7005  Eligibility  acceptance  to  be  a 
mentor  firm. 

919.7006  Incentives  for  DOE  contractor 
participation. 

919.7007  Eligibility  to  be  a  Protege  firm. 
919.7f)08    Selection  of  Protege  firms. 

919.7009  Process  for  participation  in  tfie 
program. 

919.7010  Contents  of  Mentor-Protege 
Agreement. 

919.7011  Developmental  assistance. 

919.7012  Review  and  approval  process  of 
agreement  by  OSDBU. 

919.7013  Reports. 

919  7014     Solicitation  provision. 

Subpart  919.70— The  Department  of 
Energy  Mentor-Protege  Program 

919.7001     Scope  ot  subpart. 

The  Department  of  Energy  (DOE) 
Mentor-Protege  Program  is  designed  to 
encourage  DOE  prime  contractors  to 
assist  small  disadvantaged  firms 
certified  by  the  Small  Business 
Administration  (SBA)  tmder  Section 
8(a)  of  the  Small  Business  Act.  other 
small  disadvantaged  businesses, 
women-owned  small  businesses. 


Historically  Black  Colleges  and 
Universities,  and  other  minority 
institutions  of  higher  learning  in 
enhancing  their  capabilities  to  perform 
contracts  and  subcontracts  for  DOE  and 
other  Federal  agencies.  The  program 
seeks  to  foster  long-term  business 
relationships  between  these  small 
business  entities  and  DOE  prime 
contractors,  and  to  increase  the  overall 
number  of  these  small  business  entities 
that  receive  DOE  contract  and 
subcontract  awards. 

919.7002  Definition*. 
Historically  Black  Colleges  and 

Universities  (HBCUs),  as  used  in  this 
subpart,  means  an  institution 
determined  by  the  Secretary  of 
Education  to  meet  the  requirements  of 
34  CFR  608.2. 

Other  Minority  Institutions  of  Higher 
Learning,  as  used  in  this  subpart,  means 
an  institution  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  20  U.S.C.  1067k. 

Small  Disadvantaged  Business 
Concern,  as  used  in  this  subpart,  means 
a  small  business  concern  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  that  meets 
the  requirements  of  13  CFK  part  124, 
subpart  B. 

Women-Owned  Small  Business,  as 
used  in  this  subpart,  means  a  small 
business  concern  that  meets  the 
requirements  of  15  U.S.C.  637(d)(3)(D). 

919.7003  General  policy. 

(a)  DOE  contractors  eligible  imder  48 
CFR  919.7005  may  enter  into 
agreements  with  businesses  certified  by 
the  SBA  in  the  8(a)  Program,  other 
Small  Disadvantaged  Businesses. 
Women-Owned  Small  Businesses. 
HBCUs,  and  other  Minority  Institutions 
of  higher  learning  to  provide  those  firms 
appropriate  developmental  assistance  to 
enhance  the  capabilities  of  Proteges. 

(b)  Costs  incurred  by  a  Mentor  to 
provide  developmental  assistance,  as 
described  in  section  919.7011,  are 
allowable  only  to  the  extent  that  they 
are  incurred  in  performance  of  a 
contract  identified  in  the  Mentor- 
Protege  Agreement  and  are  otherwise 
allowable  in  accordance  with  the  cost 
principles  applicable  to  that  contract. 

(c)  Headquarters  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  is  the  DOE  Program  Manager 
for  the  Mentor-Protege  Program. 

919.7004  General  prohibitions. 

DOE  may  not  reimburse  the  costs  of 
a  Mentor  in  providing  any  form  of 
developmental  assistance  to  a  Protege 
except  as  provided  in  Section 
919.7003(b). 


919.7005    EllglWIIty  acceptance  to  be  a 


To  be  eligible  for  recognition  by  DOE 
as  a  Mentor,  an  entity  must  be  a  DOG 
contractor  performing  contracts  with  at 
least  one  negotiated  subcontracting  plan 
as  required  by  FAR  19.7. 

919.7006  Incentives  lor  DOE  contractor 
participation 

(a)  Under  cost-plus-award  fee 
contracts,  approved  Mentor  firms  may 
earn  award  fees  associated  with  their 
performance  as  a  Mentor.  The  award  fee 
plan  may  include  provision  for  the 
evaluation  of  the  contractor's  utilization 
of  8(a)  firms,  other  small  disadvantaged 
businesses,  women-owned  small 
businesses,  HBCUs,  and  other  minority 
institutions  of  higher  learning.  DOE  may 
evaluate  the  Mentor's  performance  in 
the  E)OE  Mentor-Protege  Program  tmder 
any  Mentor-Protege  Agreement(s)  as  a 
separate  element  of  the  award  fee  plan. 

(b)  Mentor  firms  shall  receive  credit 
for  subcontracts  awarded  pursuant  to 
their  Mentor-Protege  Agreements 
toward  subcontracting  goals  contained 
in  their  subcontracting  plan. 

919.7007  Eligibility  to  be  a  Protege  fimi. 

(a)  To  be  eligible  for  selection  as  a 
Protege,  a  firm  must: 

(1)  Be  a  small  business  certified  under 
Section  8(a)  of  the  Small  Business  Act 
by  SBA.  other  certified  small 
disadvantaged  business,  a  women- 
owned  small  business,  HBCU,  or  any 
other  minority  institution  of  higher 
learning; 

(2)  Be  eligible  for  receipt  of 
government  contracts; 

(3)  Have  been  in  business  for  at  least 
two  (2)  years  prior  to  application  for 
enrollment  into  the  Mentor-Protege 
Program;  and 

(4)  Be  able  to  certify'  as  a  small 
business  according  to  the  Standard 
Industrial  Code  for  the  services  or 
supplies  to  be  provided  by  the  Protege 
under  its  subcontract  with  the  Mentor. 

(b)  A  prospective  Mentor  may  rely  in 
good  faith  on  written  representations  by 
a  prospective  Protege  that  the  Protege 
meets  the  requirements  in  paragraph  (a) 
of  this  section. 

919.7008  Selection  of  Protege  firms. 

la)  A  Mentor  firm  is  solely  responsible 
for  selecting  one  or  more  Protege 
entities  from  firms  eligible  tmder  48 
CFR  919.7007. 

(b)  A  Mentor  may  have  more  than  one 
Protege;  however,  a  Protege  may  have 
only  one  Mentor. 

(c)  The  selection  of  Protege  firms  by 
Mentor  firms  may  not  be  protested, 
except  as  provided  in  paragraph  (d)  of 
this  section. 
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(d)  Only  protests  regarding  the  small 
business  size  status  of  a  firm  to  be  a 
Protege  will  be  considered  and  shall  be 
submitted  to  the  DOE  Office  of  Small 
and  Disadvantaged  Business  Utilization 
for  resolution.  When  that  Office  is 
imable  to  re.solve  a  protest,  it  will  refer 
the  matter  to  the  Small  Business 
Administration  for  resolution  in 
accordance  with  13  CFR.  part  121. 

919.7009  Process  for  perticlpatlon  In  tlie 
program. 

A  prospective  Mentor  firm  must 
submit  the  following  to  the  DOE 
Mentor-Protege  Program  Manager. 

(a)  A  statement  that  it  is  eligible,  as  of 
the  date  of  application,  for  the  award  of 
Federal  contracts; 

(b)  A  statement  that  it  is  currently 
performing  at  least  one  contract  for 
DOE: 

(c)  The  DOE  contract  number,  type  of 
contract,  period  of  performance 
(including  options),  tide  of  technical 
program  effort,  name  of  DOE  Program 
Manager  (including  contact  information) 
and  the  DOE  contracting  activiti,':  and 

(d)  An  original  and  two  copies  of  the 
Mentor-I^otege  Agreement  signed  by 
the  chief  executive  officers  of  the 
Mentor  and  Protege  firms. 

919.7010  ContenU  of  Mentor-Protege 
Agreement. 

The  proposed  Mentor-I^tege 
Agreement  must  contain: 

(a)  Names,  addresses  and  telephone 
numbers  of  Mentor  and  Protege  firms 
and  a  point  of  contact  within  each  firm 
who  will  oversee  the  Agreement; 

(b)  Requirements  for  the  Mentor  firm 
or  the  Protege  entity  to  notify  the  other 
entit>',  DOE  Headquarters  OSDBU,  and 
the  contracting  officer  in  writing  at  least 
30  days  in  advance  of  the  Mentor  firm's 
or  the  Protege  entity's  intent  to 
voluntarily  terminate  or  withdraw  from 
the  Mentor-Protege  Agreement  (Such 
termination  would  not  terminate  any 
existing  subcontract  between  the  Mentor 
and  the  Protege); 

(c)  A  description  of  the  form  of 
developmental  assistance  program  that 
will  be  provided  by  the  Mentor  to  the 
Protege  firm,  including  a  description  of 
any  subcontract  work,  and  a  schedule 
for  providing  the  assistance  and  the 
criteria  for  evaluation  of  the  Protege's 
developmental  success  (48  CFR 
919.7011); 

(d)  A  listing  of  the  number  and  types 
and  estimated  amount  of  subcontracts  to 
be  awarded  to  the  Protege  firm; 

(e)  Term  of  the  Agreement; 
(fj  Procedures  for  completing 

performance  under  the  Agreement  in 
the  case  of  a  termination  of,  or 
withdrawal  from,  the  Agreement  by 
either  party: 


(g)  Procedures  to  be  invoked  should 
DOE  terminate  its  recognition  of  the 
Agreement  for  good  cause  (such 
termination  of  DOE  recognition  would 
not  constitute  a  termination  of  the 
subcontract  between  the  Mentor  and  the 
Protege.); 

(h)  Provision  for  the  Mentor  firm  to 
submit  to  the  DOE  Mentor-Protege 
Program  Manager  a  "lessons  learned" 
evaluation  developed  by  the  Mentor  at 
the  conclusion  of  the  contract  Mentor- 
Protege  Agreement; 

(i)  Provision  for  the  submission  by  the 
Protege  firm  of  a  "lessons  learned" 
evaluation  to  the  IX)E  Mentor-Protege 
Program  Manager  at  the  conclusion  of 
the  Mentor-Protege  Agreement; 

(j)  Description  of  how  the 
development  assistance  will  potentially 
increase  subcontracting  opportunides 
for  the  Protege  firm; 

(k)  Provision  for  the  Mentor  firm  to 
brief  the  DOE  Mentor-Protege  Program 
Manager,  the  field  technical  program 
manager(s),  and  the  contracting  officer 
at  the  conclusion  of  each  year  in  the 
Mentor-I*rotege  Program  regarding 
program  accomplishments  as  pertains  to 
the  approved  Agreement  (where 
possible,  this  review  may  be 
incorporated  into  the  normal  program 
review  for  the  Mentor's  contract): 

(1)  Recognition  that  costs  incurred  by 
a  Mentor  to  provide  developmental 
assistance,  as  described  in  48  CFR 
919.7011.  are  allowable  only  to  the 
extent  that  they  are  incurred  in 
performance  of  a  contract  identified  in 
the  Mentor-Protege  Agreement  and  are 
otherwise  allowable  in  accordance  with 
the  cost  principles  applicable  to  that 
contract  (the  DOE  Mentor-Protege 
Program  has  no  appropriation  for  paying 
for  developmental  assistance);  and. 

(m)  Other  terms  and  conditions,  as 
appropriate. 

919.7011     Developmental  assistance. 

(a)  The  forms  of  developmental 
assistance  a  Mentor  may  provide  to  a 
Protege  include,  but  are  not  limited  to; 

(1)  Management  guidance  relating  to: 
(i)  Financial  management; 

(ii)  Organizational  management; 
(iii)  Overall  business  management 
planning; 
(iv)  Business  development: 
(v)  Marketing  assistance; 

(2)  Engineering  and  other  technical 
assistance; 

(3)  Noncompetitive  award  of 
subcontracts  under  DOE  or  other 
Federal  contracts  where  otherwise 
authorized; 

(4)  Award  of  subcontracts  in  the 
Mentor's  commercial  activities; 

(5)  Progress  payments  based  on  costs; 


(6)  Rent-free  use  of  facilities  and/or 
equipment  owned  or  leased  by  Mentor; 
and 

(7)  Temporar}'  assignment  of  Mentor 
pcrsoimel  to  the  Protege  for  purposes  of 
training. 

(b)  Costs  incurred  by  a  Mentor  to 
provitie  developmental  assistance,  as 
described  in  paragraph  (a)  of  this 
section,  are  allowable  unlv  to  the  extent 
provided  at  48  CFR  919.7bo3(b). 

919.7012    Review  and  approval  process  of 
agreement  by  OSDBU. 

(a)  OSDBU  will  review  the  proposed 
Mentor-Protege  Agreement  under  48 
CFR  919.7010  and  will  complete  its 
review  and  assessment  no  later  than  30 
days  after  receipt.  OSDBU  will  provide 
a  copy  of  its  assessment  to  the  cognizant 
DOE  technical  program  manager  and 
contracting  officer  for  review  and 
concurrence. 

(b)  If  OSDBU  approves  the 
Agreement,  the  Mentor  may  implement 
the  developmental  assistance  program. 

(c)  Upon  finding  deficiencies  that 
DOE  considers  correctable,  the  OSDBU 
will  notif>'  the  Mentor  and  request 
information  to  be  provided  within  30 
days  that  may  correct  the  deficiencies. 
The  Mentor  may  then  provide 
additional  information  for 
reconsideration.  The  review  of  any 
supplemental  material  will  be 
completed  within  30  days  after  receipt 
by  the  OSDBU  and  the  Agreement  either 
approved  or  disapproved. 

919.7013    Reports. 

(a)  Prior  to  performing  an  evaluation 
of  a  Mentor's  performance  under  its 
Mentor-Protege  Agreement  for  use  in 
award  fee  evaluations,  the  Mentor- 
Protege  Program  Manager  must  consult 
with  the  cognizant  DOE  field  technical 
program  manager  and  must  provide  a 
copy  of  the  performance  evaluation 
comments  regarding  the  technical  effort 
and  Mentor-Protege  development  to  the 
contracting  officer. 

(b)  The  DOE  Mentor-Protege  Program 
manager  must  submit  semi-aimual 
reports  to  the  cognizant  contracting 
officer  regarding  the  participating 
Mentor's  performance  in  the  Program 
for  use  in  the  award  fee  determination 
process. 

(c)  The  DOE  contractor  must  submit 
progress  reports  to  the  DOE  Mentor- 
Protege  Program  Manager  semi- 
aimually. 

919.7014    Solicitation  provision. 

The  contracting  officer  must  insert  the 
provision  at  952.219-XX.  DOE  Mentor- 
Protege  Program,  in  all  solicitations 
with  an  estimated  value  in  excess  of  the 
simphfied  acquisition  threshold. 
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PART  952— SOLICrrATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  The  authority  citation  for  Part  952 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 

486(c). 

4.  A  new  subsection  952.219-XX. 
DOE  Mentor-Protege  Program  is  added 
as  follows: 


%  9S2J2^  9-XX.    DOE  Mentor-Proteg* 
program. 

In  accordance  with  919.7014  insert 
the  following  provision  in  applicable 
solicitations. 

DOE  Mentor'Protege  Program 

(xxxxx) 

The  Department  of  Energy  has  established 
a  Mentor-Protege  Program  to  encourage  its 
prime  contractors  to  assist  firms  certified 
under  8(a)  of  the  Small  Business  Act  by  ^A. 
other  certified  Small  Disadvantaged 
Businesses.  Women-Owned  Small 
Businesses.  Historically  Black  Colleges  and 
Universities  and  Minority  Institutions  and 
other  Minority  Institutions  of  higher  learning 


in  enhancing  their  business  abilities.  If  the 
contract  resulting  fix>m  this  solicitation  is 
awarded  on  a  cost-plus-award  fee  basis,  the 
contractor's  periormance  as  a  Mentor  may  be 
evaluated  as  part  of  the  award  fee  plan. 
Mentor  and  Protege  firms  will  develop  and 
submit  "lessons  learned"  evaluations  to  DOE 
at  the  conclusion  of  the  contract.  Any  DOE 
contractor  that  is  interested  in  becoming  a 
Mentor  should  refer  to  the  applicable 
regulations  at  48  CFR  919.70  and  should 
contact  the  Department  of  Energy's  Office  of 
Small  and  Disadvantaged  Business 
Utilization. 

[FR  Doc.  99-31434  Filed  12-3-99;  8:45  ami 
BIUJNG  CODE  »«S(M»-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

School  Breakfast  Program:  School 
Breakfast  Pilot  Project 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 


action:  Notice. 


SUMMARY:  This  notice  announces  tile 
Department's  intention  to  initiate  a 
Scliool  Breakfast  Pilot  Project  that 
would  make  available,  in  a  limited 
number  of  elementary  schools, 
nutritious  breakfasts  free  to  all  students 
regardless  of  family  income.  This  notice 
also  requests  that  School  Food 
Authorities  (SFAs)  wishing  to 
participate  in  the  pilot  project  submit 
applications  by  January  31,  2000.  The 
results  of  the  evaluation  of  this  pilot 
project  will  enable  the  Department  to 
rigorously  assess  the  effects  of  a 
universal-free  school  breakfast  program 
on  meal  participation  and  a  broad  range 
of  student  outcomes,  including 
academic  achievement,  school 
attendance  and  tardiness,  classroom 
behavior  and  attentiveness,  and  dietary 
status. 

DATES:  Applications  to  participate  in 
this  pilot  project  must  be  submitted  to 
respective  State  Child  Nutrition 
Directors  on  or  before  January  31,  2000. 
The  Department  will  conclude  its 
selection  of  school  fcxid  authorities  to 
participate  in  the  pilot  project  by  April 
1,2000. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  the  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507),  no  new 
recordkeeping  or  reporting  requirements 
have  been  iniJuded  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 


This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.555.  For  the  reasons  set  forth  in 
the  final  rule  in  7  CFR  Part  3015, 
Subpart  V  and  related  Notice  (48  FR 
29115),  this  program  is  included  in  the 
scope  of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Background 

The  School  Breakfast  Program  (SBP), 
authorized  by  the  Child  Nutrition  Act  of 
1966,  started  as  a  pilot  program  to 
provide  funding  for  school  breakfasts  in 
poor  areas  and  areas  where  children  had 
to  travel  a  great  distance  to  school.  The 
intent  was  to  provide  a  nutritious 
breakfast  to  children  who  might 
otherwise  not  receive  one.  The 
importance  of  a  nutritious  breakfast  is 
supported  by  several  studies  that  appear 
to  have  linked  it  to  improved  dietary 
status  and  enhanced  school 
performance.  Most  recent  research 
suggests  that  providing  schools 
breakfasts  to  low-income  children  is 
associated  with  greater  likelihood  of 
eating  a  substantial  breakfast  and 
significant  improvements  in  children's 
cognitive,  emotional,  and  psychological 
behavior,  as  well  as  in  their  school 
attendance  and  academic  achievement. 

In  response  to  the  growing  body  of 
evidence  suggesting  educational  and 
dietar>'  benefits  from  school  breakfasts. 
many  observers  have  urged  that  the 
availability  of  school  breakfasts  be 
expanded.  Despite  an  increase  in  the 
number  of  schools  offering  the  SBP,  the 
percentage  of  students  eating  school 
breakfasts  is  considerably  lower  than 
the  comparable  percentage  eating  school 
lunch.  The  disparity  in  participation 
rates  between  breakfast  and  lunch 
programs  is  due,  in  part,  to  the  timing 
of  the  meal,  with  breakfast  typically 
served  prior  to  the  start  of  school,  and 
lunch  provided  during  school  hours. 
Those  eating  school  breakfasts  are 
significantly  more  likely  than  typical 
school  students  to  be  poor,  and  to 
qualify  for  free  or  reduced-price 
breakfasts.  It  is  possible  that  there  is 
reduced  participation  in  the  SBP  in  part 
due  to  students'  perceived  stigma 
associated  with  the  use  of  free  and 
reduced-price  school  meals.  One 
approach  to  increasing  participation  in 
the  SBP  is  to  offer  breakfast  bee  to  all 
students,  regardless  of  their  ability  to 
pay  for  meals.  This  would  remove  the 


perceived  stigma  often  associated  with 
school  breakfast,  and  result  in  more 
children  (both  poor  and  non-poor) 
participating.  It  is  beUeved  that  a 
universal-free  program  would  result  in 
more  children  consuming  a  nutritious 
breakfast  and  beginning  the  school  day 
ready  to  learn. 

However,  expanding  the  SBP  so  that 
breakfasts  are  free  to  all  students  could 
substantially  increase  the  cost  to  the 
federal  government  of  subsidizing 
school  breakfasts,  should  participation 
increase,  as  proponents  of  imiversal-free 
breakfast  believe.  In  a  climate  where 
public  resources  are  constrained,  it  is 
critical  to  know  whether  these 
expenditines  are  worthwhile.  Does  the 
increase  in  participation  in  the  SBP 
result  in  improved  dietary  intake, 
academic  performance,  and  related 
classroom  behaviors?  Would  these  free 
breakfasts  simply  substitute  for  meals 
that  students — particularly  students 
from  nonpoor  households — would 
otherwise  eat  in  the  absence  of  the 
universal-free  breakfast  program? 

Within  this  context.  Congress  enacted 
Section  109  of  the  William  F.  Goodling 
Child  Nutrition  Act  of  1998  (Pub.  L. 
105-336),  which  amended  Section  18  of 
the  National  School  Lunch  Act,  42 
U.S.C.  1769(e),  to  authorize  the 
Secretar\'  of  Agriculture,  through  the 
Food  and  Nutrition  Service  (FNS),  U.S. 
Department  of  Agriculture  (USDA).  to 
conduct  a  pilot  study  that  provides  free 
school  breakfasts  to  all  students 
regardless  of  family  income.  The 
evaluation  of  the  results  obtained  from 
the  pilot  study  will  rigorously  assess  the 
effects  of  this  universal-free  school 
breakfast  program  on  program 
participation  and  a  broad  range  of 
student  outcomes,  including  academic 
achievement,  school  attendance  and 
tardiness,  classroom  behavior  and 
attentiveness.  and  dietary  status. 

Solicitation  of  Requests  To  Participate 

The  Department  is  issuing  this  notice 
to  solicit  requests  from  school  food 
authorities  (SFAs)  wishing  to  participate 
in  this  pilot  project.  The  Department 
envisions  this  project  as  a  three-vear 
pilot  and  anticipates  admitting  a  limited 
number  of  SFAs  into  the  pilot  project. 
To  ensure  as  broad  a  base  as  possible, 
the  Department  intends  that  the  pool  of 
selected  school  districts  will  be  diverse 
in  terms  of  size,  geographic  location, 
and  economic  conditions.  Availability 
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of  school  district  records  including 
attendance  and  student  achievement 
records  may  enter  into  the  selection 
process.  Participation  in  USDA's  School 
Breakfast  Program  is  a  necessary 
prerequisite  to  participate  in  the 
demonstration.  Selected  school  districts 
will  be  expected  to  implement  a 
universal-free  school  breakfast  program 
in  a  limited  number  of  elementary 
schools  while  maintaining  the  regular 
school  break&st  program  in  the 
remaining  elementary  schools. 

Submission  of  Requests  to  Participate 

SFAs  wishing  to  participate  in  this 
pilot  project  should  request  an 
information  packet  and  application  by 
contacting  Alberta  C.  Frost.  Director, 
Office  of  Analysis.  Nutrition  and 
Evaluation,  3101  Park  Center  Drive, 
Room  503,  Alexandria,  VA  22302,  (703) 
305-2017.  SFAs  may  also  download  the 
information  package  and  application 


from  the  USDA/FNS  Internet  website  at 
http://www.fns.usda.gov.  This  packet 
will  include  information  about  the  pilot 
project  and  instructions  for  completing 
and  submitting  applications.  The 
information  will  include  the  criteria  the 
Department  will  use  in  its  evaluation  of 
applicants.  Applications  must  be 
submitted  in  writing  to  respective  State 
Child  Nutrition  Directors  not  later  than 
January  31,  2000.  State  Child  Nutrition 
Directors  will  review  applications  and 
forward  recommendations  and  all 
applications  to  the  Office  of  Analysis 
and  Evaluation,  Food  and  Nutrition 
Service  by  February  15,  2000  for  further 
consideration.  The  Department  will 
select  SFAs  by  April  1,  2000  and  will 
work  with  these  sites  to  implement  the 
pilot  project  during  the  fall/winter  of 
School  Year  2000/01. 


Dated:  November  26.  1999. 
Samuel  Chambers,  Jr.. 
Administrator.  Food  and  Nutrition  Service, 
IFR  Doc  99-31457  Filed  12-3-99;  8:45  ami 
BILUNG  COOE  3410-3-0-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Petitions  by  Producing  Rrms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 
ACTKM:  To  Give  Firms  an  Opportunity 
to  Comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  6/17/99-1 1/29/99 


Rmi  Name 


Address 


Date 
F^tition 
Accepted 


Product 


Clarksburg  Casltet  Company  

Sound  Seafood  Corporation  of  Alaska  

Slelray  Plastic  Products.  Inc 

loline  Corporation  , 

Diet>el  Manutacturing  Co 

Eastern  Manufacturing  Corporaticn  

Franldin  Instrument  Co.  Ir>c 

Eml<ay  Cftemical  Company,  Inc 

Crary  Company  

Nalronal  Laser  Company ,-. 

Stride.  Inc 

Detroit  Electro-Coatings  Company,  LLC 

Micfiigan  Ladder  Co..  Inc  

Tyler  Macntnery  Company.  Inc  

l«1ission  Tool  &  Manufacturing.  Company.  Inc 

National-Arnold  Magnetics  

Waverty  Textiles  Processing.  Inc 

Houston  Gear  USA.  Inc  


Ciaiitstxirg  Post  Office. 

Ciart<sburg,  WV  26302. 
Olympic  Cirde,  Girdwood,  AK 

99587. 
151  Walteiee  Avenue,  Anso- 

nia,  CT. 
14140  NE  200tfi  St.. 

Woodinville.  WA  98072. 

6505  OaMon  Street,  Morton 
Grove.  IL  60053. 

2  Industhal  Way.  Amesbury. 
MA  01913. 

Railroad  Drive.  Wanninster, 
PA  18974. 

319-325m  Second  St.,  Eliza- 
beth. NJ  07206 

237  12tti  Street,  NW,  West 

Fargo,  ND  58078, 
175  West  2950  South.  Salt 

Ul<e  City.  UT  84115. 
1021  Carlisle  Blvd.,  SE,  Albu- 
querque. NM  87125. 
2599  22nd  Street.  Detroit,  Ml 

48216. 
P.O.  Box  981307.  Ypsilanti. 

Ml  48189. 
610  S.  Detroit  Street,  Warsaw. 

IN  47580 
3440  Arden  Road.  Hayward, 

CA  94545 


17030  Muskral  Avenue, 
Adelanto,  CA  92301 

8401  Fort  Darting  Rd.,  Cfies- 
terfield,  VA  23237. 

12810  Mula  Lane.  Stafford. 
Texas  77477. 


06/18/99 
06/21/99 
06/25/99 

06/25/99 
06«5«9 
06«5«9 


Hanlwood  casiiets. 


Salmon  fillets. 


06/30/99 


06/30«9 


Injection  molded  piasUc  parts  for  elec- 
tric stiavers. 

Vinyl  sign  cutters,  textile  marfier  plot- 
ters and  applique  sewn  material  cut- 
ters 

Custom  precision  metal  stamped  prod- 
ucts. 

Printed  circuit  boards. 

Battery  operated  and  AC  clocks. 

Industrial  organic  textile  cfiemical  aux- 
iliaries, soaps,  detergents  and  clean- 
ers 

Parts  for  mowers,  fiarvesting  macTilnes 
and  threshing  machines. 

Lasers  for  use  in  medical  dental,  print- 
ing and  microchip  industries. 

Bail  point  pens,  fett-ttps,  mariners  and 
parts- 

Automotive  parts  i  e  ,  fenders,  bump- 
ers, sunroofs,  and  pans. 

Wooden  ladders. 


06/30/99  I  industrial  woodcutting  macfiines. 

Precision  mactiined  and  metal 
stamped  parts  for  the  computer, 
construction,  aerospace  and  auto- 
motive industnes. 

11/29/99  Tape  wound  magnetics:  transducers 
and  transmitters. 

11/29/99  Textile  printer  of  sleepwear,  under- 
wear, dressing  gowns  and  similar  ar- 
ticles of  cotton, 

11/29/99    Gears. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  6/17/99-1 1/29/99— Continued 


Firm  Name 


Piece  Dye  Acquisition  Corporation 
Ricon  Resins,  Inc  


Front  Range  Investors  XX.   Inc..  d.ba    Front  Range 

Plating. 
Innovative  Assemblers,  inc  


Tru-Lite.  Inc  

Pasta  U.S.A.,  Inc  

Maryland  Specialty  Wire,  Inc. 
Gooden  Holdings,  Inc 


Kuepper  Favor  Company,  inc , 

Architectural  Pottery  of  Louisiana,  Inc  , 

Russell  Williams,  Ltd  

Silver  Lake  Cookie  Company,  Inc 

Carolina  Glove  Co.,  Inc 

Haas  Wood  &  ivory.  Works,  inc 

J.E.  Myies,  Inc 

McOeimott  Cue,  Manufacturing,  inc  .... 


Hollowcast.  Inc  

Maid  Bess  Corporation  . 


Inland  Equipment  Co.,  inc,  . 
L  S  P  Machine,  Inc 


Precise  Metal  Products,  Company,  Inc  . 


TMP  Technok>gles,  Inc 


Weitek  Electronics,  Corporation 

Abbott  Associates,  IrK 

Tiger  Enterprises.  Inc.  d.ba.,  Kenmar  Products  . 


Marvec  Manufacturing,  Inc  . 
Kaydon  Ring  &  Seal.  Inc  .... 
Exottiermk:  Molding,  Inc 


Address 


125  Dye  Plant  Road,  Edenlon, 
NC  27932 

569  24  Va  Road.  Grand  Junc- 
tion. CO  81505. 

6155  W.  54th  Avenue,  Ar- 
vada,  CO  8002. 

15000  Bellaire  Blvd..  Houston. 
TX  77083. 

101  North  4th  Street,  W.  Mon- 
roe. LA  71291. 

3405  E  Bismartt  Court,  Spo- 
kane. WA  99207. 

100  Cockeysville  Road. 
Cockeysville.  MD  21 030. 

418  North  Main.  Kingfisher, 
OK  73750. 

206  North  Cass  Street,  Pern. 

IN  46970. 
1445  Main  Street,  Baton 

Rouge,  LA  70802. 
1710  Midway  Road,  Odentoo, 

MD  21113. 
141  Freeman  Avenue.  Istip, 

NY  11751. 
116  McLin  Road,  Conover, 

NC28613 
64  Clementina.  San  Frarv 

Cisco.  CA  94105. 
310  Executive  Drive,  Troy.  Ml 

48083 
W146  N9560  Held  Drive, 

Menomnee  Falls.  Wl  53051. 

717  Sip  Street.  Unk>n  City,  NJ 

07087 
5115  Bernard  Drive,  Roanoke. 

VA  24018. 

1055  Higgs  Road.  Lewisburg, 

TN  37091 , 
1340  Nomian  Avenue,  Santa 

Clara.  CA  95954. 


3830  North  39lh  Ave.,  Phoe- 
nix, AZ85019 


1200  Northland  Ave.,  Buffalo, 
NY  14215. 


1104  McConville  Road.  Lynch- 
burg. VA  24506 

620  West  Street.  Milford.  CT 
06460. 

379  Summer  Street, 
Plantsville,  CT  06479 


1 1S  Sixth  Street.  Upland.  PA 
19015. 

1600  Wicomico  Street.  Balti- 
more, MD  21230 

SO  Lafayette  Place.  Ken- 
ilworth,  NJ  07033 


Date  Peti- 
tion Accept- 


Producl 


11/29/99    Dye/finishing  of  woven  lahric  of  syn- 
thetic filament  yams. 
11/29/99    Polybutadiene  resins 


11/2*99 

11/29/99 


Metal  parts  finisher  for  airbags. 
Pnnted  circuit  boards. 


1 1/29/99    Florescent  lighting  fixtures 

11/29/99    Dry  Pasta  and  prepackaged  Pasta  and 

I      cheese  dinners. 
1 1/29/99  I  Rnished  wire. 

11/29/99  Plastic  household  accessories,  includ- 
ing decorative  boxes  and  picture 
frames. 

11/29/99  I  Party  hats  and  favors. 

11/29/99    Large  ceramic  pottery,  including  urns 

and  vases 
11/29/99  I  Custom  display  units  made  of  wood, 

metal,  glass  and  acrylk: 
11/29/99    Specialty   cookies    and    ottier   baked 

products 
11/29/99  j  Knilled  and  other  work  gloves 

11/29/99  I  Redwood,    oak,    maple    and    poplar 

wood  turnings. 
11/29/99  !  Mental  fatigue  testing  machines 

1 1/29/99  [  Pool  cues,  golf  putters,  martial  arts  ac- 
cessories, billiard  accessories  and 
game  tables. 

11/29/99  Tools  and  dies  to  cast  and  macfiine 
aluminum  &  zinc  alloys. 

11/29/99  i  Men's  and  women's  pants  and  shirts 
for  the  medical  and  fast  food  indus- 
try. 
Clutch  parts  (collars)  for  automobiles 


I 


11/29/99 

11/29/99  Precision  mactiined  and  stamped  parts 
for  semiconductor  manufactunng 
equipment,  txxty  and  engine  parts 
for  aircraft. 

11/29/99  Precision  machined  parts  for  aircraft, 
auxiliary  power  equipment  for  air- 
craft support,  medical  and  computer 
industnes. 

11/29/99  Polyuretfiane  foam  pads  and  rollers 
used  as  shoe  polish  applicators. 
feeder  rollers  and  surgk:ai  prepara- 
tion swabs- 

11/29/99    Pnnted  circuil  boards. 

11/29/99  PtastK  pouches  and  plastic  lids  for 
packaging  of  medical  appliances 

11/29/99  Metal  woitdng  tods  used  in  die  sets 
tor  punching,  stamping  and  forming 
metal,  gardening  and  electronic 
equipment). 

1 1/29/99  '  Hex  keys. 


11/29/99 

11/29/99 


Rings  and  seals  for  railroad  diesel  and 
aircraft  engines 

Reaction  injection  mokjtng — enclo- 
sures for  medical  equipment  (optical 
devices,  medical  carts,  etectrtxuc 
equipment) 
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Finn  Name 


Hollydays.  Inc  

SGM  Corporation  d.b.a.  V-J  Electronic  Assemblies 

Suncook  Trim  Coiporaljan  

Control  Power- Reliance.  LLC 

Knons  Company.  Inc 

Except  Manufacturir)g  Co..  Inc 

Penn  MacXine,  Inc  

Energy  Meter  Systems,  Inc 

C  W  Industnes 

Susquehanna  Sleet  LLC  

One  Way  Industnes.  Inc 

FrelX)Jd  Display  Irtdustrias,  Inc » 

Capital  Mercury  Apparel.  Ltd  

Weber's  Case  Connpany  

S.  Goldberg  &  Co.,  Inc 

Cartxde  Energy  Corporation  „ 

Bestweld.  Ind 

Hamlin  Tnm  Separating  Company,  Inc 

Laystrom  Manufacturing  Co  

Qoklman-KoKier,  Inc  


McRae  S  Sons,  Inc 


Roca  Precision  Manufacturing,  Inc 

Tonkawa  Foundry.  Inc 

Oregon  Glove  Company,  Inc  

Laser  Design.  Inc  


Cranston  Casting  Co.,  Inc 

Buck  Company.  Inc 

Mastex  Industnes,  Inc  

Trans  Metrics,  Inc 

Ramseur  Inter-Lock  Knitting  Company.  Inc  , 

National  Technologies,  IrK „ 

Accra  Manufactunng  Co..  Inc „. 


Address 


Rt  2.  Box  70-21 .  Lake  Provi- 
dence, LA  71254. 

10699  Kinghurst  Houston,  TX 
77099. 

P.O.  Box  234,  Suncook.  NH 
03275. 

310  Executive  Dnve.  Troy.  Ml 
48083 

400  Industnal  Blvd  .  New  Al- 
bany. IN  47150. 

70  Royal  Little  Drive.  Provi- 
dence. Rl  02904. 

8513  SW  2nd  Street.  Okla- 
homa City.  OK  73128 

South  Highway  81 , 
Hennessey.  OK  73742. 

130  James  Way. 
Southhampton.  PA  18966 

1360  West  9th  Street.  Cleve- 
land. OH  441 13 

845  E.  Mandoline  Ave  .  Mad- 
son  Hts..  Ml  48071 

4517  Chennault  Beach  Rd.. 
Mukilteo,  WA  98275. 

1372  Broadway,  New  Yorti. 
NY  10018. 

19920  Edwards  Rd.  E..  Sum- 
ner, WA  98390. 

20  East  Broadway.  Hacken- 
sack.  NJ  07601. 

5261  Swanson  Road.  Hoscoe, 
IL  61073. 

1210  Stanbndge  Street.  Nor- 
ristown.  PA  19401 

6  North  Robbins  Street. 
Thomasville.  NC  27360. 

3900  West  Palmer  St..  Chi- 
cago. IL  60647. 

185  Dean  Street.  Nonwod. 
MA  02062. 

8140  Bewley  Street.  Bay  City. 
Oregon  97107 

12830  Century  Drive.  Stafford. 
TX  77477. 

510  South  7th  Street. 
Tonkawa.  OK  74653 

1490  12th  Street.  SE.  Salem, 
OR  97302 

9401  James  Avenue  S.,  Min- 
neapolis. MN  55431. 


4  Worthir>gton  Road.  Cran- 
ston. Rl  02920 

800  High  Street.  Chestetlown. 
PA  21620 

Catxit  and  Bigekiw  St..  Hot- 
yoke.  MA  01040. 

5^5  Naiman  Parkway.  Sokxi, 
OH  44139. 

P.O.  Box  337,  Ramseur.  NC 
27316 

7641  South  torn  St ,  Oak 
Creek,  Wl  53154. 

805  South  1 1th  Street.  Broken 
Anow.  OK  74012 


Date  Peti- 
tion Accept- 
ed 


Product 


1 1/29/99    Giris  dresses. 

1 1/29/99    Printed  circuit  boards. 

1 1/29/99    Woven  gamient  labels  and  tags. 

11/29/99    Metal  vibration  machines  that  detect 

tlie  stress  of  a  product 
11/23/99    Steel  axle  plates  and  roll  cages  lor 

matenal  handling  equipment. 
1 1/29/99    Gokj,  platinum  or  sterling  silver  chains, 

earrings,  and  pendants. 
1 1/2W99    Heads  and  bases  tor  pumps. 

11/29/99  I  Gas  meters. 

11/29/99  I  Printed  circuit  boards,    resistors  and 

switct>es. 
1 1/29/99    Reinforced  steel  bars 

11/29/99    Industrial  mokts.  plastic  foot/ankle  sup- 
port stK}e  soles. 
1 1/29/99    Fabric-covered  jewelry  display  fixtures. 

1 1/29/99    Men's  shins  and  sweaters 

1 1/29/99    Musical  instrument  cases. 

11/29/99    Men's,  women's,  and  children's  slip- 
pers. 
1 1/29/99    Metal  Carbkle  cutting  tools 

11/29/99    Pipe  fittings  trom  wrought  pipe,  tube, 

stieet  or  plate  steel. 
1 1/29/99    Collars  for  shins  and  bkwses 

11/29/99  Stamped  metal  shiekjing  for  printed 
circuit  tx)ards. 

11/29/99  Jeweled  (stones  and  pearis)  and  non- 
jeweted  gold  bracelets.  r>ecklaces. 
rings  and  pendants. 

11/29/99  Paint  bmsh.  saw  blade  and  ottwr 
wood  scrap  and  board  lumber  prod- 
ucts. 

1 1/29/99    Printed  circuit  boards. 

1 1/29/99    Submersibie  pump  parts. 

11/29/99  Lined  and  unlined  gk>ves  of  vanous 
skins. 

11/29/99  Inspection  equipment  consisting  of  a 
laser,  precise  frame  and  table  sur- 
face, data  storage  and  manipulation 
computer,  and  specialized  software. 

11/29/99  Metal  castir>qs  for  jewelry,  hardware 
and  giftware. 

11/29/99  Ferrous  and  non-ferrous  castings  tor 
door  hinges. 

1 1/29/99  Broad  woven  tabncs  of  syntfietic/  man- 
made  flt>ers 

11/29/99  Transducers  for  measuring  Ikjuid  and 
gas  pressure. 

11/29/99  Knitted  fabrics — cotton,  man-made  and 
nyion 

11/29/99  Custom  precision  metal  components 
for  hydraulk:  and  intemai  combiistion 
engines. 

1 1/29/99  Ardiery  sites,  airplane  parts  and  valve 
parts. 


List  of  Petition  Action  by  Trade  Adjustment  assistance  for  Period  6/17/99-1 1/29/99— Continued 


Firm  Name 


Carolina  NaH.  Inc. 


Address 


Date  Peti- 
tion /Accept- 
ed 


Pnjduct 


620  Fomm  Parkway.  Rural 
Hall.  NC  27045. 
I.  G.  GoW.  Inc I  5905  Sovereign  Drive,  Hous- 
ton, Texas  77036. 
108  5th  Avenue  NW.  Arling- 
ton, MN  55307 
260  Schilling  Circle. 
Cockeysvilie.  MD  21031. 

Pincus  Brothers.  Inc  Independence  Mall  East. 

Philadelphia.  PA  191 


Technical  Services  for  Electronics,  Inc 
Murray  Corporatk>ri  


11/29«9 
11/29/99 


Specialty  arKl  collated  nails. 
Gokf  necklaces  and  cliains. 


11/29/99  Insulated  electrical  wiring  assembled 
with  connectors 

11/29/99  Clamps  used  In  the  automotive,  indus- 
tnal and  marine  industnes. 

11/29/99  I  Men's  and  women's  taitored  clothing. 
iackets  and  pants. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
Investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance.  Room 
731S.  Economic  Development 
Administration,  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313.  Trade 
Adjustment  Assistance. 

Dated:  November  29.  1999. 
Anthony  |.  Meyer, 
Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 

IFR  Doc.  99-31480  Filed  12-3-99:  8:45  am) 
BUXMCCOOE  3Sia-M-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

United  States-Palestinian  Business 
Advisory  Group:  Me<nberstiip 

AGENCY:  International  Trade 
i\dministration.  Commerce. 
ACTION:  Notice  of  membership 
opportunity. 

summary:  In  February  1999,  the  U.S.- 
Palestinian Bilateral  Committee  agreed 


to  establish  the  United  States- 
Palestinian  Business  Advisory  Group.  A 
notice  was  published  June  17. 1999/ 
Volume  64,  Number  116,  Page  32486 
and  the  Group  was  selected  consisting 
of  ten  American  and  ten  Palestinian 
representatives.  Both  sides  have  now 
determined  to  enlarge  the  Group.  This 
notice  announces  membership 
opportunities  for  American  business 
representatives  on  the  U.S.  side  of  the 
Group. 

I3ATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
on  or  before  January'  5.  20IKI. 
ADOflESSES:  Please  send  your  requests 
for  consideration  to  Paul  Thanos,  Desk 
Officer.  Office  of  the  Near  East,  U.S. 
Department  of  Commerce,  either  by  fax 
at  (202)  482-0878  or  by  mail  to  Room 
2029B,  U.S.  Department  of  Commerce. 
14th  and  Constitution,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Thanos.  Desk  Officer.  Office  of  the  Near 
East.  U.S.  Department  of  Commerce, 
Room  2029B.  14th  and  Constitution 
Avenue.  NAV,  Washington  DC  20230. 
Phone  202-482-1857. 
SUPPLEMENTARY  INFORMATION:  The  U.S.- 
Palestinian Bilateral  Committee  agreed 
at  its  February  16, 1999  meeting  to 
establish  a  private  sector-led  business 
advisoPi'  group  to  provide  input  to  the 
subcommittee  on  "Trade  and  Investment. 
This  advisor>'  group,  to  be  named  the 
United  States-Palestinian  Business 
Advisory  Group  (USPBAG)— will  make 
recommendations  that  reflect  private 
sector  views,  needs,  and  concerns 
regarding  business  development  in  the 
West  Bank  and  Gaza  and  commercial 
ties  between  Americans  and 
Palestinians.  The  USPBAG  will  advise 
the  Trade  and  Investment  Subcommittee 
on  the  following  areas; 

•  Initiatives  that  can  be  taken  to 
promote  economic  activity  between 
American  and  Palestinian  businesses. 

•  Palestinian  commercial  and 
investment  laws. 


•  Palestinian  and  U.S.  trade  policies. 

•  Palestinian  economic  policies  and 
their  impact  on  the  business  climate. 

The  USPBAG  is  comprised  of  two 
sections,  an  American  section  and  a 
Palestinian  section.  Each  section  now 
has  ten  members,  with  members  serving 
two  year  terms.  The  Group  has  yet  to 
convene,  and  both  sides  have  now 
agreed  to  expand  membership  by  up  to 
five  on  each  side. 

The  members  of  each  section  vriU.  to 
the  extent  possible,  represent  diverse 
commercial  sectors.  Priority  sectors 
include:  agribusiness  and  food 
processing;  banking  cooununications: 
engineering  and  construction: 
information  technology;  insurance: 
manufacturing:  power  generation; 
restaurant  and  hospitality;  tourism:  and 
software,  music,  video  production, 
textiles,  and  retailing.  The  Stale 
Department  will  appoint  members  in 
consultation  with  the  Conunerce 
Department. 

Private  sector  members  will  serve  in 
a  representative  capacity  presenting  the 
views  and  interests  of  their  partinilar 
industry.  Private  sector  members  are  not 
special  government  employees.  U.S. 
members  serve  at  the  discretion  of  the 
Secretar>'  of  State.  Members  will  not 
receive  compensation  for  their 
participation  in  USPBAG  activities. 
Members  participating  in  USPBAG 
meetings  and  events  will  be  responsible 
for  their  own  travel.  li\ing.  and  other 
personal  expenses. 

In  order  to  be  eligible  for  membership 
in  the  U.S.  section,  a  potential  candidate 
must  be: 

•  A  U.S.  citizen  residing  in  the 
United  States. 

•  A  holder  of  a  significant  position  in 
a  private  sector  company  that  has  a 
unique  technical  expertise  and 
outstanding  reputation. 

•  Not  a  registered  foreign  agent  under 
the  Foreign  Agents  Registration  Act  of 
1938.  as  amended. 

In  reviewing  eligible  candidates,  the 
Department  of  Slate  and  Department  of 
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Commerce  will  consider  such  selection 
factors  as; 

•  Experience  and  interest  in  the  West 
Bank  and  Gaza  markets. 

•  Industry  or  service  sector 
represented. 

•  Export/investment  experience. 
To  be  considered  for  membership, 

please  provide  the  following:  name(s) 
and  title(s)  of  the  individual{s) 
requesting  consideration:  name  and 
address  of  the  company  or  organization 
sponsoring  each  individual;  company's 
product,  service,  or  technical  expertise: 
size  of  the  company:  export  trade, 
investment,  or  international  program 
experience  and  major  markets:  and  a 
brief  statement  of  why  the  candidate(s) 
should  be  considered  for  membership  in 
the  USPBAG. 

Dated:  November  30,  1999. 
Thomas  R.  Parker, 
Director.  Office  of  the  Near  East. 
IFR  Doc-  99-31448  Filed  12-3-99;  8:45  am] 
BUJHO  COW  JS10-W-* 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  991109300-9300-01] 

RIN  0693-ZA3S 

Announcement  of  Availsbility  of  Funds 
for  a  Competition — Advanced 
Technology  Program  (ATP) 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Technology 
Administration,  Commerce. 
action:  Notice. 

SUMMARY;  The  Technology 
.\(iministration's  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  that  it  will  hold  a  single 
fiscal  year  2000  Advanced  Technology 
Program  (ATP)  competition.  This  single 
competition  will  continue  ATPs 
practice  of  being  open  to  all  technology 
areas,  while  also  capturing  the 
advantage  and  momentum  of  focused 
program  planning.  Through  this  single 
competition  strategy.  ATP  encourages 
proposals  from  the  many  technical 
teams  that  have  identified  synergy 
between  industry  needs  and  ATP 
funding  opportunities,  accelerating  the 
pursuit  of  critical  elements  of  research 
which  were  identified  in  focused 
program  plans.  All  fiscal  year  2000 
proposals  received  will  be  distributed  to 
technology-specific  source  evaluation 
boards  in  areas  such  as  advanced 
materials,  biotechnology,  electronics, 
information  technology,  etc.  This  notice 


provides  general  information  regarding 
ATP  competitions. 

DATES:  The  proposal  due  date  and  other 
competition-specific  instructions  will  be 
published  in  the  Commerce  Business 
Daily  (CBD)  at  the  time  the  competition 
is  announced.  Dates,  times,  and 
locations  of  Proposers'  Conferences  held 
for  interested  parties  considering 
applying  for  funding  will  also  be 
announced  in  the  CBD. 
AOonesSES:  information  on  the  ATP 
may  be  obtained  from  the  following 
address:  National  Institute  of  Standards 
and  Technology,  Advanced  Technology 
Program.  100  Bureau  Drive.  Stop  4701, 
Administration  Building  101.  Room 
A407.  Gaidiersburg.  MD  20899-4701. 

Additionally,  information  on  the  ATP 
is  available  on  the  Internet  through  the 
World  Wide  Web  (WWW)  at  hitp:// 
www.atp.nist.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  ATP  information, 
application  materials,  and/or  to  have 
your  name  added  to  the  ATP  mailing 
list  for  future  mailings  may  also  be 
made  by: 

(a)  Calling  the  ATP  toll-free  "hotline  " 
number  at  l-«00-ATP-FUND  or  1-800- 
287-3863.  You  will  have  the  option  of 
hearing  recorded  messages  regarding  the 
status  of  the  ATP  of  speaking  to  one  of 
our  customer  representatives  who  will 
take  your  name  and  address.  If  you 
reach  ATP  voice  mail,  please  speak 
distinctly  and  slowly  and  spell  the 
words  that  might  cause  confusion. 
Leave  your  phone  number  as  well  as 
your  name  and  address: 

(b)  Sending  a  facsimile  (tax)  to  301- 
926-9524  or  301-590-3053;  or 

(c)  Sending  electronic  mail  to 
atp6nist.gov.  Include  your  name,  full 
mailing  address,  and  phone  number. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ATP  statute  originated  in  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L.  100-^18. 15  U.S.C. 
278n)  but  was  amended  by  the 
American  Technology  Preeminence  Act 
of  1991  (Pub.  L.  102-245).  This  law  has 
been  codified  at  15  U.S.C.  S278n.  The 
ATP  implementing  regulations  are 
published  at  15  CFR  Part  295,  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number 
and  program  tide  for  the  ATP  are 
11.612,  Advanced  Technology  Program 
(ATP). 

The  ATP  is  a  rigorously  competitive 
cost-sharing  program  designed  for  the 
Federal  government  to  work  in 
partnership  and  industry  to  foster  the 
development  and  board  dissemination 
of  challenging,  high-risk  technologies 


that  offer  the  potential  for  signiHcant, 
broad-based  economic  benefits  for  the 
nation.  Such  a  unique  government- 
industry  research  partnership  fosters  the 
acceleration  not  only  of  dramatic  gains 
in  existing  industries,  but  also 
acceleration  of  the  development  of 
emerging  or  enabling  technologies 
leading  to  revolutionary  new  products, 
industrial  processes  and  services  for  the 
world's  markets  and  work  to  spawn 
industries  of  the  21st  century.  The  ATP 
provides  multi-year  funding  to  single 
companies  and  to  industry-led  joint 
ventures.  The  ATP  accelerates 
technologies  that,  because  they  are 
risky,  are  unlikely  to  be  developed  in 
time  to  compete  in  rapidly  changing 
world  markets  without  such  a 
partnership  between  industry  and  the 
Federal  government.  The  ATT 
challenges  industry  to  take  on  higher 
risk  (but  commensurately  higher 
potential  payoff  to  the  nation)  projects 
than  they  would  otherwise.  Proposers 
must  provide  credible  arguments  as  to 
the  project  feasibility. 

The  funding  instrument  used  in  ATP 
awards  is  a  "cooperative  agreement." 
Through  the  use  of  the  cooperative 
agreement,  the  ATP  is  designed  to  foster 
a  government-industry  partnership  to 
accomplish  a  public  purpose  of  support 
or  stimulation.  NIST  plays  a  substantial 
role  by  providing  technical  assistance 
and  monitoring  Uie  technical  work, 
business  progress,  and  expenditure  of 
Federal  fiinds. 

Funding  Availability 

An  estimated  SSO  7  million  in  first 
year  funding  will  be  available  for  new 
awards  for  a  single  fiscal  year  2000  ATP 
competition  to  be  announced  in  the 
CBD.  The  actual  number  of  proposals 
funded  under  this  competition  will 
depend  on  the  quality  of  the  proposals 
received  and  the  amount  of  funding 
requested  in  the  highest  ranked 
proposals.  Outyear  funding  beyond  the 
first  year  is  contingent  on  the  approval 
of  future  Congressional  appropriations 
and  satisfactory  project  performance. 

Eligibility  Requirements.  Selection 
Criteria,  and  Proposal  Review  Process 

The  eligibility  requirements,  selection 
criteria,  and  the  proposal  review  process 
are  discussed  in  detail  in  the  .^TP 
implementing  regulations  published  at 
15  CFR  part  295,  as  amended,  and  the 
ATP  Proposal  Preparation  Kit  dated 
November  1999. 

Funding  Amounts.  Award  Period  and 
Cost  Sharing  (Matching)  Requirements 

(a)  Single  company  recipients  can 
receive  up  to  S2  million  in  total  for  R&D 
activities  for  up  to  3  years.  ATP  funds 


may  only  be  used  to  pay  for  direct  costs 
for  single  company  recipients.  Single 
company  recipients  are  responsible  for 
funding  all  their  overhead/indirect 
costs.  Small  and  medium  size 
companies  applying  as  single  company 
proposers  are  not  required  lo  provide 
cost-sharing  of  direct  costs,  however, 
they  may  pay  a  portion  of  the  direct 
costs  in  addition  to  all  indirect  costs  if 
they  wish.  Large  companies  applying  as 
single  company  proposers,  however, 
must  cost-share  at  least  60  percent  of  the 
yearly  total  costs  (direct  plus  indirect 
costs).  A  large  company  isjdefined  as 
any  business,  including  any  parent 
company  plus  related  subsidiaries, 
having  annual  revenues  in  excess  of 
S2.896  billion.  (Note  that  this  number 
will  likely  change  for  future 
competitions  and,  if  so,  will  be  noted  in 
future  aimual  announcements  of 
availability  of  funds  and  ATP  Proposal 
Preparation  Kits.) 

(b)  Joint  ventures  (as  defined  in  15 
CFR  295.2(i))  can  receive  funds  for  R4D 
activities  for  up  to  5  years  with  no 
funding  limitation  other  than  the 
announced  availability  of  funds. 
However,  ATP  funding  must  be  for  a 
minority  share  of  the  yearly  total  project 
costs.  Joint  ventures  must  cost-share 
(matching  funds)  more  than  50  percent 
of  the  yearly  total  project  costs  (direct 
plus  indirect  costs).  The  term  matching 
funds  (cost-sharing)  is  defined  in  15 
CFR  Part  295.2(1). 

(c)  Funds  derived  fi'om  Federal 
sources  may  not  be  used  to  meet  the 
cost-share  requirement.  Additionally, 
subcontractors  may  not  contribute 
towards  the  cost-share  requirement. 

Application  Forms  and  Proposal 
Preparation  Kit 

A  new  November  1999  version  of  the 
ATP  Proposal  Preparation  Kit  is 
available  upon  request  from  the  ATP  at 
the  address  and  phone  numbers  noted 
in  this  notice.  The  Kit  is  also  available 
on  the  Internet  through  the  World  Wide 
Web  under  the  heading  Publications  on 
the  ATP  home  page  http:// 
www.atp.nist.gov.  Note  that  the  ATP  is 
mailing  the  Kit  to  all  those  individuals 
whose  names  are  currendy  on  the  ATP 
mailing  list.  Those  individuals  need  not 
contact  the  ATP  to  request  a  copy.  The 
Kit  contains  proposal  cover  sheets,  other 
required  forms,  background  material, 
and  instructions  for  preparing  ATP  pre- 
proposals  and  full  proposals.  All 
proposals  must  be  prepared  in 
accordance  with  the  instructions  in  the 
Kit. 

Submission  of  Revised  Proposals 

A  proposer  may  submit  a  full 
proposal  that  is  a  revised  version  of  a 


full  proposal  submitted  to  a  previous 
ATP  competition.  NIST  will  examine 
such  proposals  to  determine  whether 
substantial  revisions  have  been  made. 
Where  the  revisions  are  determined  not 
to  he  substantial.  NIST  reserves  the  right 
to  score  and  rank,  or  where  appropriate, 
to  reject,  such  proposals  based  on 
reviews  of  the  previously  submitted 
proposal. 

Other  Requirements 

(a)  If  a  proposer's  proposal  is  judged 
to  be  of  high  enough  quality  to  be 
invited  in  for  an  oral  review.  ATP 
reserves  die  right  to  submit  a  list  of 
questions  lo  the  proposer  that  must  be 
addressed  prior  to  the  oral  review. 

(b)  There  are  certain  types  of  projects 
that  ATP  will  not  fund  because  they  are 
inconsistent  with  the  ATP  mission. 
These  include: 

(1)  Straightforward  improvements  of 
existing  products  or  product 
development. 

(2)  Projects  that  are  predominately 
basic  research. 

(3)  Pre-commercial  scale 
demonstration  projects  where  the 
emphasis  is  on  demonstration  that  some 
technology  works  on  a  large  scale  or  is 
economically  sound  rather  than  on  RSD. 

(4)  Project's  involving  military 
weapons  RStD  or  R(kD  that  is  of  interest 
only  to  some  mission  agency  rather  than 
to  the  commercial  marketplace. 

(5)  Projects  that  ATP  believes  would 
likely  be  completed  without  ATP  funds 
in  the  same  time  frame  or  nearly  the 
same  time  frame. 

(c)  Certain  costs  that  may  be  allow  in 
Federal  financial  assistance  programs 
are  not  eligible  for  funding  under  ATP 
awards.  Section  G  of  the  Proposal 
Preparation  Kit  lists  these  costs. 

(d)  For  joint  ventures,  no  costs  shall 
be  incurred  under  an  ATP  project  by  the 
joint  venture  members  until  such  time 
as  a  joint  venture  agreement  has  been 
executed  by  all  of  the  joint  venture 
members  and  approved  by  NIST.  NIST 
will  withhold  approval  until  it 
determines  thai  a  sufficient  number  of 
members  have  signed  the  joint  venture 
agreement.  Costs  will  only  be  allowed 
after  the  execution  of  the  joint  venture 
agreement  and  approval  by  NIST. 

(e)  Research  under  an  ATP  project 
involving  vertebrate  animals  must  be  in 
compliance  with  the  National  Research 
Council's  "Guide  for  the  Care  and  Use 
of  Laboratory  Animals"  which  can  be 
obtained  from  National  Academy  Press, 
2101  Constitution  Ave.,  NW. 
Washington,  DC  20055.  Information  on 
this  can  also  be  foimd  at  http:// 
wrww.nap.edu.  The  histitutional  Animal 
Care  and  Use  Committee  (lACUCI 
associated  with  the  proposing 


organization(s)  must  approve  an  Animal 
Study  Proposal  (ASP)  detailing  all 
research  involving  vertebrate  animals 
before  NIST  Grants  Officer  review  and 
release  of  funds.  In  addition  to  the  ASP. 
the  proposer  must  supply  copies  of  all 
appropriate  assiu^nces  or  institutional 
certifications  (with  expiration  dales) 
applicable  to  the  types  of  animals 
involved.  The  assurances  or 
institutional  certifications  should 
include  at  a  minimum  the  U.S. 
Department  of  Agriculture  (USDA) 
Animal  Welfare  Act  registration 
certificate,  or.  if  you  are  proposing  lo 
use  animals  not  covered  under  the 
Animal  Welfare  Act  (rodents,  birds, 
and/or  fish),  the  Association  for 
Assessment  and  Accreditation  of 
Laboratory  Animals  Care  International 
(AAALAC)  accreditation.  Altemativelv. 
a  copy  of  an  Animal  Welfare  Assurance 
issued  by  the  Office  of  Protection  from 
Research  Risk  (OPRR).  National 
Institutes  of  Healdi  (NIH)  can  be 
provided.  If  there  is  no  existing  lACLIC 
to  review  and  approve  research  tasks 
involving  use  of  vertebrate  animals  in 
the  first  year  of  the  project,  the  proposer 
is  advised  that  it  is  unlikely  that  an 
award  can  be  issued.  This  is  due  to  the 
fact  that  the  process  to  establish 
institutional  certification  can  take  6 
months  or  more:  therefore,  near 
completion  of  institutional  certification 
when  the  proposal  is  submitted  is 
strongly  advised.  The  prohibition  on  the 
federal  conduct  and  funding  of  human 
cloning  does  not  apply  to  animal 
cloning. 

(f)  Research  under  an  ATP  project 
involving  human  subjects  or  human 
tissue  must  be  in  compliance  with 
Department  of  Commerce  regulations 
entitled  "Protection  of  Human 
Subjects,  "  15  CFR  Part  27.  which 
require  that  recipients  whose  research 
involves  human  subjects  maintain 
appropriate  policies  and  procedures  for 
the  protection  of  human  subjects. 
Research  involving  human  subjects  may 
include  activities  such  as  the  use  of 
image  and  audio  recordings  of  people, 
taking  surveys  or  using  sun'ey  data  from 
children,  using  databases  containing 
personal  information,  and  other 
activities,  as  well  as  the  more  typical 
biomedical  research  actiWties,  including 
research  involving  tissue  and  cells/cell 
lines  from  human  sources. 

Currently,  ATP  does  not  approve 
human  subjects  research  that  takes  place 
in  a  foreign  country  as  part  of  an  ATP 
project.  In  addition,  ATP  typically  does 
not  accept  foreign  sources  of  human 
tissue,  cells  or  data,  even  if  the  tissue. 
cells  or  data  may  qualif>'  for  an 
exemption  under  the  rule.  However. 
ATP  will  consider  foreign  sources  of 
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tissue,  cells  and  data  on  a  limited  basis 
if  the  source  if  scientifically  recognized 
as  unique,  an  equivalent  source  is 
unavailable  within  the  US,  an 
alternative  approach  is  not  scientifically 
of  equivalent  merit,  and  the  specific  use 
qualifies  for  an  exemption  under  the 
rule. 

Additional  Presidential  policies, 
statutes,  regulations,  and  guidelines 
have  been  issued  concerning  types  of 
research  activities  involving  human 
subjects.  NIST  may  not  be  directly 
named  in  these  .statutes  and  regtilations; 
however,  to  assure  that  research  funded 
by  NIST  involving  human  subjects  is 
consistent  with  national  policy.  NIST 
hereby  declares  that  it  will  fully  adhere 
to  these  requirements.  Therefore, 
research  projects  involving  the 
protected  classes  of  human  subjects 
must  adhere  to  the  National  Institutes  of 
Health  (NIH)  regulations  found  at  43 
CFR  Part  46.  Subparts  B.  C.  and  D  (http:/ 
/www.nih.gov:80/grants/oprr/ 
humansubjects/45cfr46.htm).  Protected 
classes  include  pregnant  women, 
human  in  vitro  fertilization,  fetuses  (all 
in  Subpart  B).  prisoners  (Subpart  C). 
and  children  (Subpart  D).  If  data,  images 
or  specimens  are  from  or  involve  a 
protected  class,  the  research  must 
adhere  to  these  requirements.  Some 
examples  of  research  involving 
protected  classes  include:  medical  test 
data  from  children,  software  usability 
test  results  involving  prisoners,  surveys 
with  pregnant  women  as  subjects,  tissue 
and  cell  donations  from  fetal  sources. 

NIST  applies  45  CFR  46.  Subpart  B  to 
all  types  of  gestational  tissue,  regardless 
of  the  source.  Thus  any  project 
involving  human  gestational  tissue 
(including  yolk  sacs,  non-full-term 
placentae,  tissue  or  cell  lines  derived 
from  a  non-viable  fetus  or  fetal  tissues/ 
cells  acquired  through  a  third  party) 
regardless  of  the  source  must  meet  the 
requirements  in  45  CFR  46.  Subpart  B. 
Research  projects  involving  the 
transplantation  of  fetal  tissue  into 
human  subjects  must  adhere  to  Section 
1 1 1  of  the  NIH  Revitalization  Act  of 
1993.  42  U.S.C.  Section  289g-l  (http:// 
www.nih.gov:80/grants/oprr/ 
humansubjects/publiclawl03— 43.htm]. 
In  addition.  Section  1 12  of  the  NIH 
Revitalization  Act  of  1993.  42  U.S.C. 
Section  289g-2.  contains  a  criminal 
statute  prohibiting  all  purchases  of  fetal 
tissue  for  valuable  consideration 
whether  or  not  NIH  or  NIH  fimding  is 
involved.  Fetal  research  must  adhere  to 
Section  498(b)  of  the  Public  Health 
Service  Act.  42  U.S.C.  Section  289g. 
Embryo  research  must  adhere  to  Section 
513  of  the  Departments  of  Labor.  Health 
and  Human  Services,  and  Education, 
and  Related  Agencies  Appropriations 


Act  of  1998,  Public  Law  105-78.  Ill 
Stat.  1467  (http://www.nih.gov/granls/ 
notice-files/nol98-013.html).  Research 
involving  xenotransplantation  into 
human  subjects  must  adhere  to  the  FDA' 
guidelines  published  at  61  FR  49919 
(September  23. 1996)  (http;// 
www.fda.gov/cber/gdln5/xen0.bct).  All 
research  projects  wUI  adhere  to  the 
Presidential  Directive.  33  Weekly  Comp. 
Pres.  Doc.  281  (March  10.  1997)  (http:/ 
/www. nih.gov/grants/policy/ 
cloning^directive.htm).  prohibiting  the 
federal  conduct  and  funding  of  research 
invoKing  human  cloning.  This 
prohibition  does  not  apply  to  the  federal 
conduct  and  funding  of  research 
involving  animal  cloning.  In  addition, 
proposers  are  reminded  that  ATP  only 
rarely  supports  research  as  part  of  Phase 
I  clinical  trials;  to  be  funded,  this  type 
of  research  must  be  judged  to  be 
consistent  with  the  ATP  scientific  and 
technological  merit  selection  criterion. 
Pursuant  to  tbe  above,  any  tasks  in  the 
proposal  involving  research  with  human 
subjects  or  human  tissue,  that  are  not 
exempt  under  15  CFR  Part  27.10(b). 
must  be  approved  by  an  Institutional 
Review  Board  (IRB)  and  the  NIST  Grants 
Officer  before  funding  will  be  released. 

Projects  with  human  subjects  research 
in  the  first  year  must  supply  either 
exemption  documentation  or  IRfi 
documentation  for  non-exempt  research 
by  the  time  of  the  oral  review.  The 
exemptions  at  15  CFR  27.101(b)  do  not 
apply  to  research  involving  prisoners, 
fetuses,  pregnant  women,  or  human  in 
vitro  fertilization.  Subparts  B  and  C.  The 
exemption  at  IS  CFR  27.101(b)(2),  for 
research  involving  survey  or  interview 
procedures  or  observation  of  public 
behavior,  does  not  apply  to  children. 
Subpart  D,  except  for  research  involving 
observations  of  public  behavior  where 
the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  Projects 
with  hiunan  subjects  in  the  outyears  of 
the  project  must  supply  appropriate 
deferral  documentation.  Projects  with 
protected  classes  subject  to  Subpart  B  in 
ANY  year  of  the  project  MUST  provide 
IRB  review  documentation  by  the  time 
of  the  oral  review.  Unless 
documentation  is  provided  for  the 
limited  exemption  allowed  for  research 
under  Subpart  D.  research  projects 
involving  protected  classes  of  human 
subjects  as  defined  in  45  CFR  Part  46. 
Subparts  B.  C.  and  D  must  be  reviewed 
and  approved  by  an  IRB  that  possesses 
a  current  assurance  which  has  been 
approved  by  OPRR  for  federal-wide  use. 
and  appropriate  for  the  research  in 
question.  No  award  involving  protected 
classes  as  defined  under  45  CFR  Pari  46. 
Subpari  B,  will  be  issued  until  the 


proposer  has  certified  that  an 
appropriate  IRB  has  made  the 
determinations  required  under  Subpart 
B.  and  all  other  NIST  approvals  have 
been  completed.  This  applies  to 
involvement  of  protected  classes  under 
Subpari  B  in  ANY  year  of  the  project, 
not  just  the  first  year.  Therefore.  IRB 
approval  for  any  tasks  involving 
protected  classes  of  human  subjects 
under  Subpart  B  at  any  time  during  the 
proposed  ATP  award  period  must 
accompany  the  proposal,  or  be  supplied 
at  oral  review  if  the  proposal  is  selected 
as  a  semifinalist.  Further  descriptions  of 
the  required  documentation  are 
provided  in  the  ATP  Proposal 
Preparation  Kit. 

(g)  In  any  invention  resulting  from 
work  performed  under  an  ATP  project 
in  which  an  ATP  recipient  has  acquired 
title,  NIST  has  the  right,  in  accordance 
with  15  CFR  295.8(a)(2)  and  any 
supplemental  regulations  of  NIST,  to 
require  the  recipient,  an  assignee,  or  an 
exclusive  licensee  of  a  subject  Invention 
to  grant  a  nonexclusive,  pairtially 
exclusive,  or  exclusive  license  in  any 
field  of  use  to  a  responsible  applicant  or 
applicants,  upon  terms  that  are 
reasonable  under  the  circumstances.  If 
the  recipient,  assignee,  or  exclusive 
licensee  refuses  such  a  request.  NIST 
has  the  right  to  grant  such  a  license 
Itself  if  NIST  determines  that: 

(1)  Such  action  is  necessary  because 
the  recipient  or  assignee  has  not  taken, 
or  is  not  expected  to  take  within  a 
reasonable  time,  effective  steps  to 
achieve  practical  application  of  the 
subject  invention  in  such  field  of  use; 

(2)  Such  action  is  necessary  to 
alleviate  health  or  safety  needs  which 
are  not  reasonably  satisfied  by  the 
recipient,  assignee,  or  licensees; 

(3)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such  ' 
requirements  are  not  reasonably 
satisfied  by  the  recipient,  assignee,  or 
licensees;  or 

(4)  Such  action  is  necessary  because 
of  the  requirement  that  the  recipient 
grant  licenses  to  potential  licensees  that 
would  be  likely  to  manu&cture 
substantially  in  the  United  States  or 
that,  under  the  circumstances,  domestic 
manufacture  is  not  commercially 
feasible,  is  not  adhered  to.  or  because  a 
licensee  of  the  exclusive  right  to  use  or 
sell  any  subject  invention  in  the  United 
States  is  in  breach  of  the 
aforementioned  requirement. 

The  preceding  information  describes 
NIST's  legal  rights  with  regards  to 
patents.  However,  potential  proposers 
should  not  interpret  these  rights  as 
indicating  that  NIST  intends  to  manage 
an  awardee's  intellectual  property. 


Quite  the  contrary.  First  of  all,  these 
rights  only  apply  to  patents  resulting 
from  the  ATP  project  itself,  and  not 
from  work  done  before  or  after  the  ATP 
project,  or  other  R&D  performed  by  the 
company  in  the  same  time  frame  that  is 
not  part  of  the  ATPfunded  tasks.  More 
iraportanUy.  the  provisions  above 
would  ONLY  be  invoked  under  very 
unique  circ-umstances.  For  example,  if 
an  ATP  project  developed  a  cure  for 
cancer,  but  for  some  strange  reason  the 
company  chose  not  to  commercialize 
the  technology',  the  ATP  might,  only 
after  verifying  that  the  company  had  no 
intention  of  using  the  technology, 
invoke  provision  2  and  try  to  find 
another  company  willing  to  take  a 
license  and  bring  the  new  development 
to  market.  In  the  over  300  projects 
funded  to  date.  NIST  has  never  had  to 
exercise  the  rights  noted  above. 

(h)  Proposers  shall  provide  sufficient 
funds  in  the  project  multi-year  budget 
for  a  project  audit,  including  each  joint 
venture  participant.  Subcontractors/ 
subawardees.  including  universities. 
who  receive  total  funding  under  an  ATP 
project  totaling  more  than  $300,000 
each  are  also  subject  to  the  audit 
requirement.  A  subcontractor/ 
subawardee  is  defined  as  an 
organization  which  receives  a  portion  of 
the  financial  assistance  from  the 
recipient/awardee  and  assists  the  ATP 
recipient/awardee  in  meeting  the  project 
goals  but  does  not  include  procurement 
of  goods  and  services.  It  is  the 
responsibility  of  the  recipient  to  ensure 
that  audits  are  performed  in  a  timely 
fashion.  Most  routine  audits  can  be 
performed  by  the  recipient's  external 
CPA.  However,  the  Department  of 
Commerce  Office  of  Inspector  General 
(DoC/OlG)  and  General  Accounting 
Office  (GAO)  reserve  the  right  to  carry 
out  audits  as  deemed  necessary  and 
appropriate.  ATP  recipients  must  be 
willing  to  submit  to  audits  (e.g.,  audits 
of  cost-accounting  systems,  direct-cost 
expenditures,  indirect  cost  rates,  or 
other  periodic  reviews)  by  the  DoC/OlG 
or  cognizant  Federal  agency  Inspectors 
General  or  GAO.  Periodic  project  audits 
shall  be  performed  as  follows: 

(1)  For  awards  less  than  24  months, 
an  audit  is  required  at  the  end  of  the 
project. 

(2)  For  2-.  3-,  or  4-year  awards,  an 
audit  is  required  after  the  first  year  and 
at  the  end  of  the  project. 

(3)  For  5-year  awards,  an  audit  is 
required  after  the  first  year,  third  year, 
and  at  the  end  of  the  project. 

Budgeting  for  an  audit  shall  be  as 
follows: 

(1)  Proposers  should  allocate  funds  in 
their  proposal  budgets  under  the 
"Other"  direct  cost  category  for  the 


project  audit.  For  joint  ventures,  this 
must  be  included  in  each  participant's 
budget,  as  each  participant  is 
responsible  for  the  performance  of  their 
own  project  audit. 

(2)  If  an  organization's  indirect  cost 
pool  includes  audit  costs,  this  is 
acceptable.  In  these  cases,  an 
explanation  must  be  provided  in  the 
budget  narrative  andno  audit  costs 
reflected  under  "Other"  costs. 

(3)  If  a  cognizant  Federal  agency 
auditor  is  resident  within  the  company, 
the  cognizant  Federal  agency  auditor 
may  perform  the  audit.  In  these  cases, 
an  explanation  must  be  provided  in  the 
budget  narrative  and  no  audit  costs 
reflected  under  "Other""  costs  or 
"Indirect  Costs.'" 

Audits  of  all  recipients  shall  be 
conducted  in  accordance  with 
Government  Auditing  Standards  (GAS), 
issued  by  the  Comptroller  General  of  the 
United  States  (the  Yellow  Book).  If  an 
ATP  recipient  is  required  to  have  an 
audit  performed  in  accordance  with 
OMB  Circular  A-133.  Audits  of  States. 
Local  Government,  and  Non-Profit 
Organizations,  the  annual  Circular  A- 
133  audit  is  deemed  to  meet  the  ATP 
audit  requirement. 

If  an  ATP  recipient  does  not  have  an 
annual  Circular  A-133  audit  performed, 
the  recipient  should  follow  the 
following  project  audit  requirements: 

(1)  Audits  for  single  company 
recipients  shall  be  conducted  using  the 
NIST  Program-Specific  Audit 
Guidelines  for  Advanced  Technology 
Program  (ATP)  Cooperative  Agreements 
with  Single  Companies. 

(2)  Audits  for  joint  venture  recipients 
shall  be  conducted  using  the  NIST 
Program-Specific  Audit  Guidelines  for 
Advanced  Technology  Program  (ATP) 
Cooperative  Agreements  with  Joint 
Ventures. 

(i)  Indirect  costs  charged  to  ATP 
cooperative  agreements  or  used  as  cost- 
sharing  must  be  calculated  in 
accordance  with  an  approved  indirect 
cost  proposal.  If  a  recipient  has 
established  an  indirect  cost  rate  with  its 
cognizant  Federal  agency  (the  Federal 
agency  providing  the  greatest  dollars), 
the  recipient  must  submit  a  copy  of  the 
negotiated  agreement  to  the  DoC/OlG  for 
verification.  If  an  indirect  cost  rate(s) 
has  not  been  negotiated  prior  to 
receiving  the  award,  then  an  indirect 
cost  rate  proposal  must  be  submitted  to 
the  recipient's  cognizant  Federal  agency 
within  90  days  from  the  date  of  the 
award.  Provisional  rates  provided  by  the 
joint  venture  participant  in  the  indirect 
cost  proposal  may  be  used  until 
approval  is  obtained  or  indirect  cost 
rates  are  negotiated. 


(j)  All  ATP  recipieiSs  must  agree  to 
adbere  to  the  U.S.  Export 
Administration  laws  and  regulations 
and  shall  not  export  or  re-export, 
directly  or  indirectly,  any  technical  data 
created  with  Government  funding  under 
an  award  to  any  country  for  which  the 
United  States  Government  or  any 
agency  thereof,  at  the  lime  of  such 
export  or  re-export  requires  an  export 
licen.se  or  other  Governmental  approval 
without  first  obtaining  such  licenses  or 
approval  and  the  wTitten  clearance  of 
the  NIST  GranU  Officer.  The  Bureau  of 
Export  Administration  (BXA)  shall 
conduct  an  annual  review  for  any 
relevant  information  about  a  proposer 
and/or  Recipient.  NIST  reserves  the 
right  to  not  issue  any  award  or  suspend 
or  terminate  an  e.xisting  award  in  the 
event  that  significant  adverse 
information  about  a  proposer  or 
Recipient  is  disclosed  bv  BXA  to  the 
NIST  Grants  Officer. 

(k)  Federal  Policies  and  Procedures 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Commerce  policies, 
regulations,  procedures  applicable  to 
Federal  financial  assistance  awards  as 
identified  in  the  cooperative  agreement 
award. 

(1)  Past  Performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  a  proposal  not  being 
considered  for  funding. 

(m)  Pre-award  Activities.  Applicants 
(or  their  institutions)  who  incur  any 
coiits  prior  to  an  award  being  made  do 
so  solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  may  have  been  pro\1ded.  there  is 
not  obligation  on  the  part  of  NIST  to 
cover  pre-award  costs. 

in)  No  Obligation  for  Future  Funding 
If  a  proposal  is  selected  for  funding. 
NIST  has  no  obUgation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  NIST. 

(o)  Delinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
a  proposer  or  recipient  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  lo  NIST  are 
made. 

(p)  Mime  Check  Review.  All  for-profit 
and  non-profit  proposers  are  subject  lo 
a  name  check  review  process.  Name 
checks  are  intended  lo  reveal  if  any  key 
individuals  associated  with  the 
proposer  have  been  convicted  of  or  are 
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presently  facing  cominal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
propcser's  management,  honesty,  or 
financial  integrity. 

(q)  Primary  Applicant  Certification. 
AU  primary  proposers  (including  all 
joint  venture  participants)  must  submit 
a  completed  form  CD-511. 
'Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying."  and  the 
following  explanation  is  hereby 
provided: 

(1)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants,  as 
defined  at  15  CFR  part  26.  section  105 
are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

(2)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  605)  are  subject 
to  15  CFR  26.  subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(3)  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28.  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
use  1352.  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  from  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  SI 00. 000,  and 
loans  and  loan  guarantees  for  more  than 
S150.000.  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

(4)  Anti-Lobbying  Disclosures.  Any 
proposer  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  L^IK 
part  28.  Appendix  B. 

(r)  Lower  Tier  Certification.  Recipients 
shall  require  proposers/bidders  of 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying"  and  Form 
SF-LLL.  "Disclosure  of  Lobbying 
Activities."  Although  the  CD^512  i.s 
intended  for  the  use  of  primary- 
recipients  and  should  not  be  transmitted 
to  NIST.  the  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
forwarded  in  accordance  with  the 


instructions  contained  in  the  award 
document. 

(s)  False  Statements.  A  false  statement 
on  any  application  for  funding  under 
ATP  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(t)  Intergovernmental  Review.  The 
ATP  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from 
state  or  local  government  and  does  not 
affect  directly  any  state  or  local 
govenmient.  Accordingly,  the 
Department  of  Commerce  has 
determined  that  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs"  is  not  applicable  to  this  - 
program. 

(u)  American-Made  Equipment  and 
Products.  Proposers  are  hereby  notified 
that  they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  the  funding  provided 
under  this  program  in  accordance  with 
Congressional  intent. 

{v)  Paperwork  Reduction  Act.  This 
notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA),  which 
have  been  approved  by  the  Office  of 
Management  and  Budget  [OMB  Control 
Nos.  0693-0009.  0348-0046.  and  0925- 
0418).  Notwithstanding  any  other 
provision  of  the  law.  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  vrith  a  collection  of 
information,  subject  to  the  requirements 
of  the  niA.  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

(w)  Executive  Order  Statement.  This 
funding  notice  was  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866. 

Dated:  November  30, 1999, 
Karen  Brown, 

Deputy  Director,  National  Institute  of 
Standards  and  Technology. 
IFR  Doc.  9B-31505  Filed  12-1-99;  3:30  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdmlnlstraUon 

(LO.  112889C1 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 

Management  Cotmcil  (Council)  will 

convene  public  meetings. 

DATES:  The  meetings  will  be  held  on 

January  18-21.  2000. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Ramada  Plaza  Beach  Resort,  1500 

Miracle  Strip  Parkway,  SE.  Fort  Walton 

Beach,  FL;  telephone:  850-243-9161. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coiincil,  3018  U.S. 
Highway  301  North,  Suite  1000.  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 
Council 
January  20 

8,00  a.m. — Convene. 

8.15  a.m.  -  3:00  p.m. — Receive  public 
testimony  on  the  Texas  shrimp  closure 
and  the  Draft  Amendment  for  a  Charter 
Vessel/Headboat  Permit  Moratorium. 

3M)  p.m.  -  5:30  p.m.— Receive  a 
report  of  the  loint  Reef  Fish/Mackerel 
Committees,  consider  report 
recommendations,  and  take  final  action, 
as  appropriate. 

lanuary  21 

8:30  a.m.  -  9:00  a.m. — Receive  the 
Shrimp  Management  Committee  Report, 
consider  report  recommendations,  and 
take  final  action,  as  appropriate. 

9:00  a.m.  -  9:30  a.m. — Receive  the 
Mackerel  Management  Committee 
Report. 

9-30  a.m.  ■  10:00  a.m. — Receive  the 
Ad  Hoc  Sustainable  Fisheries 
Management  Committee  Report. 

10:(X)  a.m.  - 10:15  a.m. — Receive  the 
Data  Collection  Committee  Report. 

10:15  a.m.  -  10:30  o.m.— Receive  the 
Habitat  Protection  Committee  Report. 

J0;30  a.m.  -  30:45  o.m.— Receive  the 
South  Atlantic  Fishery  Management 
Council  Liaison  Report. 

10:45  a.m.  -  11:30  a.m.— Receive 
Enforcement  Reports. 

33:30  a.m.  -  13:50  o.m —Receive 
Director's  Reports. 

3  3 :50  a.m.- 12:00  p.m.— Other 
Business. 

Committees 

January'  18 

9:00  a.m.  -  12:00  noon — Convene  the 
Shrimp  Management  Committee  to  hear 
a  NMFS  presentation  and  make 
recommendations  regarding  the  Texas 
shrimp  closure.  They  will  also  consider 
an  Options  Paper  for  Shrimp 


Amendment  10  which  addresses 
reduction  of  trawl  bvcatch  in  the  eastern 
Gulf. 

3 :00  p.m.  -  4:30  p.m. — Convene  the 
Ad  Hoc  Sustainable  Fisheries 
Committee  to  review  NMFS'  partial 
disapproval  of  the  Sustainable  Fisheries 
Act  Amendment  and  develop 
recommendations. 

4:30  p.m.  -  5:30  p.m.— Convene  the 
Data  Collection  Committee  to  hear  a 
presentation  by  the  Gulf  States  Marine 
Fisheries  Commission  (GSMFC)  on  the 
Charter  Vessel  Pilot  Study  and  develop 
recommendations. 

lanuary  19 

8:00  a.m.  - 12:30  p.m.— Convene  the 
Joint  Reef  Fish/Mackerel  Management 
Committees  to  review  public  hearing 
summaries  and  consider 
recommendations  of  the  AP. 
Socioeconomic  Panel  (SEP),  and  SSC 
regarding  the  Draft  Amendment  for  a 
Charter  Vessel/Headboat  Permit 
Moratorium. 

1:30  p.m.  ■  2:30  p.m.— Convene  the 
Habitat  Protection  Committee  to  hear  a 
NMFS  presentation  on  the  Fenholloway 
River  Pollution  Discharge  and  develop 
recommendations. 

2:30  p.m.  -  5:30  p.m. — Convene  the 
Mackerel  Management  Committee  to 
review  a  draft  of  the  Dolphin/Wahoo 
Fishery  Management  Plan  that  has  been 
prepared  by  the  South  Atlantic,  Gulf, 
and  Caribbean  Fishery  Management 
Councils  and  consider  the 
recommendations  of  the  Advisory  Panel 
(AP).  and  Scientific  and  Statistical 
Committee  (SSC). 

The  committees  will  then  develop 
recommendations  for  final  action  by  the 
Council.  The  full  Council  will  take  final 
action  on  those  recommendations  on 
Thursday  afternoon.  Januarj'  20. 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 
A  copy  of  the  Committee  schedule 
and  agenda  can  be  obtained  by  calling 
(813)228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 


interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Coimcil  (see  ADDRESSES)  by  (anuarv  10, 
2000. 

Dated:  November  30. 1999. 
Richard  W,  Surdi, 
Acting  Dinxtor.  Office  of  Sustainable 
Rs/ieries.  National  Marine  Fisheries  Senice. 
IFR  Doc.  99-.-il554  Filed  12-3-99:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

Novemtwr  30.  1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  6.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Autbarily:  Settiun  204  of  the  Agricultural 
Aa  of  195B.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  ofthe  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23.  1998).  Also 
see  63  FR  59942.  pubhshed  on 
November  6,  1998. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  &r  the  Implementation  of  Textile 
Agreements 
November  30. 1999. 
Commissioner  of  Customs, 
Department  ofthe  Treasury.  Washington,  DC 
20229. 


Dear  Commis-sioner:  This  directive 
amends,  but  does  not  nancel.  the  directive 
issued  to  vou  on  November  3,  1998,  by  tbe 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemenl.t.  Tliat  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  lanuary  t .  1999  and  extends  through 
December  31,  1999. 

Effective  on  Decemljer  6.  1999.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Oothing: 


Category 


Adjusted  twelve-month 

limit' 


335 

36*-S»  . 

634  


181 .675  dozen 
2.099.259  kilograms 
596.876  dozen 


'The  limrts  have  not  been  adfusted  to  ac- 
count lor  any  imports  exported  after  December 
31,  1998. 

'Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afiairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely.  "• 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Te.\tile  .Agreements. 
IFR  Doc.  99-31494  Filed  12-3-99:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa  and  Quota 
Requirements  for  Certain  Textile 
Products  Produced  or  Manufactured  In 
All  rountries  and  Made  Up  in  the 
European  Community  (EC) 

November  23.  1999, 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  and  quota  requirements  to  permit 
the  use  of  a  single  visaed  document  and 
Electronic  Visa  Information  System 
(ELVIS)  transmission  for  certain  textile 
products  made  up  in  the  European 
Commimity. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 
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Authority:  Section  204  of  liie  Agricultural 
Act  of  1996.  as  amendsd  (7  U.S.C.  1854); 
Executive  Order  11851  of  March  3. 1972,  as 
amended. 

Currently,  entry  into  the  customs 
territory  of  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  certain 
textiles  and  textile  products  for  which 
the  country  of  origin  has  not  issued  an 
appropriate  visa  is  prohibited. 
Moreover,  if  the  quantity  indicated  on 
the  visa  is  less  than  that  of  the 
shipment,  entry  is  prohibited. 

On  August  16.  1999.  the  United  States 
and  the  European  Community  tEC) 
(Austria.  Belgium,  Denmark,  Finland, 
France,  Germany.  Greece,  Ireland,  Italy, 
Luxembourg,  Netherlands,  Portugal, 
Spain,  Sweden,  and  the  United 
Kingdom)  signed  a  Proces-Verbal  which 
concerned  U.S.  rules  of  origin  for 
certain  textile  products.  In  that 
agreement,  the  United  States  agreed  that 
a  single  import  visaed  invoice/license 
can  be  used  on  multiple  shipments  of 
textile  products  of  cotton  or  consisting 
of  fiber  blends  containing  16  percent  or 
more  by  weight  of  cotton  exported  from 
the  EC  and  classified  in  the  following 
Harmonized  Tariff  Schedule  (HTS) 
headings  and  subheadings  61 17.10, 
6213.  6214,  6302.22,  6302.29.  6302.52. 
6302.53.  6302.59.  6302.92,  6302.93, 
6302.99.  6303.92.  6303.99,  6304.19, 
6304.93,  6304.99.  9404.90.85  and 
9404.90.95.  or  products  of  cotton 
classified  in  HTS  headings  6302.21, 
6302.51.  6302.91.  6303.91,  6304.92  or 
9404.90.80. 

These  products  must  be  made  up  in 
an  EC  Member  State  from  fabric  which 
is  dyed  and  printed  in  an  EC  Member 
State  and  has  undergone  in  a  Member 
State  two  or  more  of  the  following 
finishing  operations:  bleaching, 
shrinking,  fulling,  napping,  decating, 
permanent  stiffening,  weighting, 
permanent  embossing  or  moireing. 

As  a  result,  CTTA  is  directing  the  U.S. 
Customs  Service  to  amend  the  current 
textile  and  apparel  visa  requirements  for 
products  manufactured  in  all  countries 
(WTO  and  non-WTO  member  countries) 
subject  to  such  requirements.  The  U.S. 
Customs  Service  is  directed  to  permit 
the  use  of  a  single  visaed  document  and 
Electronic  Visa  Information  System 
(ELVIS)  transmission  for  these  products 
exported  from  the  EC  on  and  after 
.\ugust  16. 1999.  For  shipments  of  such 
products,  if  the  quantity  indicated  on 
the  visa  is  greater  than  the  shipment,  the 
visa  will  be  valid  for  subsequent 
shipments,  but  the  total  quantity  of 
imports  entered  using  a  visa  may  not 


exceed  the  quantity  indicated  on  the 

visa. 

Tray  H.  Cribb, 

Chairman.  Committee  for  the  Impletnentatlon 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.\greementa 

November  23.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  Section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972,  as  amended;  the 
World  Trade  Organization  (WTO)  Agreement 
on  Textiles  and  Clothing;  and  the  Proces- 
Verbal.  dated  August  16.  1999  between  the 
Governments  of  the  United  States  and  the 
European  Community  (EC),  you  are  directed 
to  amend  the  current  textile  and  apparel  visa 
requirements  for  products  manufactured  in 
all  countries  (WTO  and  non-WTO  member 
countries)  and  made  up  in  the  European 
Community. 

Effisctive  on  lanuary  1.  2000.  you  are 
directed  to  permit  a  single  visaed  document 
and  Electronic  Visa  Information  System 
(ELVIS)  transmission  to  be  used  on  multiple 
shipments  of  textile  products  of  cotton  or 
consisting  of  fiber  blends  containing  16 
percent  or  more  by  weight  of  cotton  classified 
in  the  following  Harmonized  Tariff  Schedule 
(HTS)  of  the  United  Stales  headings  and 
subheadings  6117.10.  6213.  6214.  6302.22. 
6302.29.  6302.52.  6302.53.  6302.59.  6302.92. 
6302.93.  6302.99.  6303.92.  6303.99.  6304.19. 
6304.93.  6304.99.  9404.90.85  and  9404.90.95. 
or  products  of  cotton  classified  in  the 
following  HTS  headings  6302.21.  6302.51. 
6302.91.  6303.91,  6304.92  or  9404.90.80. 
exported  from  the  EC.  Such  products  must  be 
made  up  in  an  EC  Member  State  from  fabric 
which  is  dyed  and  printed  in  a  Member  State 
and  has  tindergone  in  a  Member  State  two  or 
more  of  the  following  finishing  operations; 
bleaching,  shrinking,  fulling,  napping, 
decating.  permanent  stiffening,  weighting, 
permanent  embossing  or  moireing. 

For  shipment  of  the  above  products,  if  the 
quantity  indicated  on  the  visa  is  greater  than 
the  shipment,  the  visa  will  be  valid  for 
subsequent  shipments,  but  the  total  quantity 
of  imports  entered  using  a  visa  may  not 
exceed  the  quantity  indicated  on  the  visa. 
This  only  applies  to  shipments  exported  from 
the  EC  on  and  after  August  16, 1999. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  S 
use.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-.11495  Filed  12-03-99;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Departinent  of  ttte  Army,  Corps  of 
Engineers 

Availability  of  tlw  Draft  Environmental 
Impact  Statament — Atlantic  Coast  of 
Long  Island,  From  Fire  Island  Inlet  to 
Montault  Point,  NY,  Reach  1— Fire 
Island  Inlat  to  Moriches  Intet-,  Interim 
Plan  for  Storm  Damage  Protection 

agency:  U.S.  Army  Corps  of  Engineers. 

Army,  DOD. 

ACTION:  Notice  of  availability. 

summary:  The  responsible  lead  agency 
is  the  U.S.  Army  Corps  of  Engineers. 
New  York  District.  The  responsible 
cooperating  agencies  are  the  National 
Park  Service's  Fire  Island  National 
Seashore  and  the  U.S.  Fish  and  Wildlife 
Service.  The  sponsor  for  this  project 
will  be  the  New  York  State  Department 
of  Environmental  Conservation.  The 
Fireisland  Interim  Project  (HIP)  area  is 
bounded  by  Fire  Island  Inlet  to  the  west 
and  Moriches  Inlet  to  the  east,  and 
includes  a  National  Park  known  as  the 
Fire  Island  National  Seashore  (FIIS), 
populated  communities  within  the 
Seashore,  Robert  Moses  State  Park,  and 
Smith  Point  County  Park.  The  island  is 
approximately  30  miles  in  length,  with 
a  width  that  generally  varies  between 
800  and  2,500  feet.  Fireisland  is 
separated  from  the  mainland  of  Long 
Island  by  the  Great  South  Bay.  The 
study  area  includes  the  shoreline, 
barrier  beaches,  bay  areas  and  low  lying 
mainland  areas.  Although  the  study  area 
consists  of  the  entire  island  coastline, 
the  project  will  specifically  target 
selected  sections  of  the  island  which 
currently  provide  low  levels  of 
protection  against  overwash  and 
breaching.  The  New  York  District  has 
investigated  public  concerns  within  the 
projected  area  in  providing  interim 
storm  damage  protection.  The  proposed 
interim  project  is  the  environmentally 
preferred  plan  because  the  six  year  long 
interim  project  would  provide  barrier 
island  and  bay  storm  damage  protection 
while  maintaining  the  natural  protective 
features  of  the  barrier  island. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  scoping  process 
or  requests  for  the  Draft  Environment 
Impact  Statement  may  be  directed  to: 
Attn:  Peter  M.  Weppler,  EIS 
Coordinator,  (212)  264-0195.  Planning 
Division,  Corps  of  Engineers,  New  York 
District,  26  Federal  Plaza,  New  York. 
New  York  10278-0090. 
SUPPLEMENTARY  MFOfMATION:  The 
Department  of  the  Army  has 
recommended  a  plan  foe 
implementation,  called  the  interim  plan. 


The  interim  plan  consists  of 
construction  of  beach  fill  and  a  dune 
system  along  11.4  miles  of  Fire  Island. 
Through  restoration  and  enhancement 
of  the  existing  dunes,  the  interim  plan 
would  provide  a  continuous  protective 
dime  system  to  reduce  overwashing  and 
breaching  of  the  barrier  island  thereby 
reducing  storm  damages  to  structures 
located  on  Fire  Island  and  the  bay  sbore 
of  Long  Island  while  the  Fire  Islaiid  to 
Montauk  Point  Study  is  being 
reformulated.  The  interim  plan  would 
involve  an  initial  beach  fill  and  dime 
building  and  is  anticipated  to  be 
renourished  once  during  its  six-year  life. 
During  this  six-year  period,  the 
proposed  interim  project  would  be  able 
to  withstand  a  storm  with  a  retimi 
period  of  44  years.  The  project  has  been 
designed  so  that  only  those  areas  with 
a  high  breach  potential  would  receive 
beach  fill.  In  environmentally  .sensitive 
areas,  feeder  beaches  would  be 
constructed  on  the  up-drift  side  so  that 
no  construction  would  take  place  in 
these  sensitive  areas.  The  interim  plan 
consists  of  sections  of  beach  berm  at 
elevation  +9.5  feet  above  National 
Geodetic  Vertical  Datum  (NGVD)  with  a 
diine  elevation  of  -f  15  feet  above  NGVD 
for  a  length  of  18,400  feet,  sections  of 
beach  berm  at  elevation  +11.5  feet  above 
NGVD  with  a  dune  elevation  of  +18  feel 
above  NGVD  for  a  length  of  18,200  of 
shoreline  and  sections  of  beach  berm  at 
elevation  +  9.5  above  NGVD  with  no 
dune  fill  for  a  length  of  23,300.  The 
construction  of  the  proposed  beach  fill 
and  dime  system  includes  developed  as 
well  as  undeveloped  lands  within  the 
Fire  Island  National  Seashore  (FIIS). 
Robert  Moses  State  Park,  and  Smith 
Point  County  Park. 

The  environmental  analysis  found  no 
significant  effects  on  the  human 
environment.  No  historic  properties 
eligible  for  the  National  Register  of 
Historic  Places  would  be  adversely 
affected  by  the  proposed  interim  project. 

The  primary  effects  from  the 
implementation  of  the  proposed  interim 
project  are  associated  with  the  dredging 
frxim  a  borrow  area  1.5  miles  offshore 
and  the  fill  placement  along  the 
shorefront.  Placement  of  sand  along  the 
Fire  Island  beaches  would  result  in 
temporary  degradation  of  the  existing 
beat  habitat  during  initial  construction 
and  during  the  one  periodic 
nourishment.  Existing  benthic 
organisms  would  be  buried.  Benthic 
species  are  expected  to  re-colonize  the 
new  beachfront  with  no  substantial 
long-term  impacts  outside  the  area 
permanently  lost  by  extending  the 
t>eat±.  Use  of  the  shoreline  area  by  fish 
and  avian  species  for  feeding  would  be 
disrupted  in  the  immediate  vicinity  of 


and  during  the  placement  of  the  fill. 
Decreased  water  quality  and  increased 
turbidity  associated  with  the  hydraulic 
placement  of  fill  would  also  be 
expected.  These  impacts  are  anticipated 
to  be  minor  and  short-term  due  to  the 
existing  high  degree  of  natural  and 
human  disturbance  in  the  beach  fill 
areas.  Fish  and  wildlife  species  that  use 
these  areas  are  those  adapted  to  the  high 
wildlife  species  that  use  these  areas  are 
those  adapted  to  the  high  energy, 
dynamic  condition  of  the  ocean 
shoreline.  Fish  and  bird  species  would 
return  following  the  period  of 
disturbance.  Federally  listed  threatened 
piping  plovers  (Charadarius  melodus) 
currently  nest  at  various  part  of  the 
affected  beachfront.  Impacts  to  these 
potential-nesting  sites  during 
construction  activities  will  be  avoided 
though  the  implementation  of  a  survey- 
monitoring  program,  coordinated  with 
die  U.S.  Fish  and  Wildlife  Service. 

The  Department  of  Interior  (DQI)  and 
Fire  Island  National  Seashore  (FIIS) 
have  indicated  concerns  about  the 
consistency  of  the  FIIP  with  the  General 
Management  Plan  (GMP)  that  has  been 
prepared  and  adopted  for  FIIS.  The  first 
GMP  premise  is  that  FIIS  "will  be 
managed  to  preserve  the  nationally 
significant  natural  resources  while 
providing  for  environmentally 
compatible  recreation."  However,  the 
GMP  also  recognizes  that  much  of  the 
island  has  been  altered  by  human 
habitation.  These  alterations  have 
disturbed  the  natural  morphology  and 
coastal  processes.  The  GMP  makes 
allowances  "to  restore  and  maintain  the 
dune  and  t>each  system  by 
environmentally  compatible  methods." 

Public  Meetings 

Public  meetings  are  intended  to 
provide  the  public  the  opportunity  to 
comment  on  the  proposed  plan  and 
DEIS.  A  public  notice  issued  at  a  later 
date  will  provide  the  dates,  times  and 
locations  of  public  meeting(s). 
Additions  to  this  mailing  list  can  be 
made  by  notifying  the  project  EIS 
coordinator. 
Frank  Santomauro,  P.E,. 
Chief.  Planning  Division. 
IFR  Doc.  99-31556  Filed  12-3-99: 8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Announcement  for  Extending  Public 
Review  of  the  Draft  Environmental 
Impact  Statement/Environmental 
Impact  Report  (DEIS/EIR)  lor  the  San 
Timoteo  Creek  Flood  Control  Project, 
Reach  3B.  in  San  Bernardino  County, ' 
California 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACnOfl:  Notice  (extension  of  comment 

period). 

summary:  The  Draft  EIS/EIR  was 
released  for  public  review  on  October  5. 
1999.  The  Environmental  Protection 
Agency  (EPA)  pubjished  a  Notice  of 
Availability  for  the  DEIS/EIR  in  the 
Federal  Register  on  October  15, 1999. 
As  required  by  the  National 
Environmental  PoUcy  Act  (NEPAI,  the 
EIS/EIR  provided  for  a  45-day  public 
review  period.  The  public  review  period 
was  from  October  15, 1999  to  November 
29, 1999  according  to  the  Federal 
Register  Publication. 
ADDRESSES:  Commander.  U.S.  Army 
Corps  of  Engineers,  Los  Angeles  District. 
Regional  Planning  Section.  P.O  Box 
532711,  Los  Angeles,  CA  90053-2325. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joy  Jaiswal,  Technical  Manager,  phone 
(213)452-3871. 

SUPPt^MENTARY  INFORMATMN:  A  Public 
Hearing  on  the  Draft  EIS/EIR  was 
conducted  on  November  23.  1999.  The 
public  and  agencies  requested  an 
extension  for  the  public  review  period 
Therefore,  the  U.S.  Army  Corps  of 
Engineers.  Los  Angeles  District,  decided 
to  extend  the  public  review  period  up 
to  December  15, 1999. 
(ohn  P.  Carroll, 

Colonel,  Corps  of  Engineers,  District  Engineer 
IFR  Doc.  99-31558  Filed  12-3-99:  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army.  Corps  of 
Engineers 

Intent  To  Pre(>are  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Development 
of  Corridor  O,  S.R.  0322,  Section  802, 
in  Centre  and  ClearfteM  Counties,  PA 

AGENCY:  U.S.  Armv  Corps  of  Engineers 

(CE),  DOD. 

ACnON:  Notice  of  intent. 

SUMMARY:  The  Commonwealth  of 
Peimsylvania.  Department  of 
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Transportation  (PennDOT)  plans  to  file 
an  application  for  a  Department  of  the 
Army  Permit  for  impacts  to  waters  of 
the  United  States  associated  with  the 
construction  of  Corridor  O,  S.R.  0322. 
Section  B02.  The  Baltimore  District. 
U.S.  Army  Corps  of  Engineers  has 
determined  that  due  to  the  potential 
environmental  impacts  associated  with 
this  highway  development  project,  an 
EIS  is  required 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  directed  to  Michael 
Dombroskie  Project  Manager.  Baltimore 
District,  U.S.  Army  Corps  of  Engineers, 
State  College  Field  Office,  3947  South 
Atherton  Street,  Sute  College.  PA 
16B01.  Telephone  Number  (814)  466- 
7796. 

SUPPLEMENTARY  INFORMATION:  1.  The 
Corridor  O  project  area  encompasses 
approximately  90  square  miles  in 
western  Centre  and  eastern  Clearfield 
Counties,  Pennsylvania.  The  project 
study  area  extends  approximately  27 
miles  from  the  village  of  Port  Matilda 
near  proposed  Interstate  99  in  a 
northwesterly  direction  to  Interstate  80 
near  Woodland  in  Clearfield  County. 
The  purpose  of  the  project,  generally, 
will  be  to  improve  traffic  flow  on  US 
322  from  1-99  to  interstate  80.  improve 
traveler  safety  and  improve  quality  of 
life  for  those  living  along  the  existing 
highway  corridor. 

2.  This  project  is  specifically 
identified  in  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21)  in 
Section  1212(u)  which  states  "not 
withstanding  any  other  provision  of 
law.  the  Commonwealth  of 
Pennsylvania  is  authorized  to  proceed 
with  engineering,  final  design,  and 
construction  of  Corridor  O  of  the 
Appalachian  development  highway 
system  between  Bald  Eagle  and 
Interstate  Route  80." 

3.  To  comply  with  relevant  state  laws 
and  Corps  of  Engineers  requirements, 
the  Pennsylvania  Department  of 
Transportation  will  be  preparing  a 
combined  Environmental  Impact 
Statement  (EIS)  and  Enviroimiental 
Evaluation  Report  (EER).  The  EIS/EER 
will  be  developed  to  provide  the  Army 
Corps  of  Engineers  necessary 
information  to  support  its  Section  404 
permitting  process.  The  EER  will  be 
developed  based  on  requirements  of 
Pennsylvania  Act  120  and  Section  2002 
relating  to  highway  project 
development. 

4.  The  EIS  will  address,  at  a 
minimum,  the  following  alternatives: 

a.  No  Action:  The  no  action 
alternative  will  address  the  option  not 
to  develop  an  improved  highway 


corridor  and  would  allow  for  the 
existing  highway  infrastructure  to 
remain  in  place. 

b.  Upgrade  of  Existing  Facility:  This 
alternative  would  provide  for  the 
upgrade  of  the  existing  US  322  Corridor 
from  Port  Matilda  to  Woodland,  with  all 
major  improvements  occurring  within 
the  existing  Corridor. 

c.  New  Alignment  Corridors:  This 
alternative  would  provide  for  the 
development  of  a  new  four  lane  limited 
access  highway  corridor  off  of  the 
existing  alignment  between  the  Village 
of  Port  Matilda  and  Woodland. 

5.  The  Pennsylvania  Department  of 
Transportation  has  proposed  an 
extensive  public  and  agency 
involvement/coordination  effort. 

a.  The  Pennsylvania  Department  of 
Transportation  has  already  hosted  a 
two-day  kick-off  meeting  for  the  project 
which  involved  the  natural  resource  and 
permitting  agencies  as  well  as  key 
citizens  and  Citizen  Advisory 
Committee  members  within  the  project 
area. 

b.  An  agency  scoping  meeting  has 
been  held  to  review  the  scope  of  the 
project. 

c.  PennDOT  has  proposed  an 
extensive  public  and  agency 
involvement  program,  which  will  be 
carried  out  throughout  the  duration  of 
the  project. 

d.  This  project  will  be  developed 
utilizing  a  four  phase  project 
development  process  including  a 
visioning  phase  wherein  performance 
measures  will  be  developed,  a 
development  stage  wherein  initial 
alternatives  will  be  identified,  a 
refinement  stage  wherein  a  reduced  set 
of  the  alternatives  will  be  evaluated  in 
further  detail  and  a  final  comparison 
stage  during  which  a  preferred 
alternative  will  be  identified. 

e.  Any  Federal,  State.  County  or  Local 
Agencies.  Effected  Indian  Tribes  or 
other  interested  private  organizations  or 
parties  may  submit  comments  directly 
to  the  Baltimore  District  at  the  address 
listed  above. 

f.  Construction  of  the  proposed 
project  may  effect  a  number  of 
enviroimiental  cultural  and 
socioeconomic  resources 

(1)  Preliminary  environmental 
concerns  include:  water  quality:  impacts 
to  and  proposed  replacement  of  wetland 
functions  and  values;  passage  of  aquatic 
and  terrestrial  habitat  species:  loss  of 
upland  habitat:  and  lose  of  aquatic 
habitat. 

(2)  Cultural  Resources  that  may  be 
effected  include:  Early  19  Centiuy 
structures/sites  associated  with  historic 
activities  in  the  project  area  and 


archeological  resources  associated  with 
these  same  activities. 

(3)  Socioeconomic  factors  which  will 
be  considered  include  changes  in  traffic 
patterns,  economic  benefit,  land. use 
changes,  and  development  patterns 
which  may  be  reasonably  expected  in 
response  to  the  improvement  of 
interchanges. 

6.  Although  the  Baltimore  District 
will  act  as  lead  agency  for  compilation 
of  the  EIS,  the  Baltimore  District  neither 
supports  nor  opposes  the  project.  The 
EIS  is  to  be  compiled  to  satisfy  CE 
Permit  Regulations  (33  CFR  320  et  seq.): 
the  Clean  Water  Act  (as  amended). 
Section  401  (33  U.S.C.  1251-1376),  and 
Section  404  (b)(1)  Guidelines  (40  CFR 
part  230):  the  National  Environmental 
Policy  Act  (CEQ  RegulaUons:  40  CFR 
1500-1508);  Section  2  of  the  Fish  and 
Wildlife  Coordination  Act  (16  U.S.C. 
661-666):  Section  7  of  the  Endangered 
Species  Act  (as  amended):  Section  106 
of  the  Historic  Preservation  Act  [16 
U.S.C.  470(F)]  (as  amended)  and  Title 
25,  DEP  Chapter  105  Rules  and 
Regulations,  (as  amended). 

7.  The  Pennsylvania  Department  of 
Transportation  anticipates  completing 
the  EIS/EER  on  or  about  December  2001. 
Paul  R.  Wettlaufer, 

Acting  Chief.  Pennsylvania  Section. 
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DEPARTMErfT  OF  DEFENSE 

Department  of  ttw  Army,  Corps  of 
Engineers 

Grant  of  ExctusWe  License 

AGENCY:  U.S.  Corps  of  Engineers,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(l)(I),  announcement  is  made  of 
exclusive  license  of  the  followdng 
Foreign  Patents,  entitled  "Concrete 
Armor  Unit  for  Protecting  Coastal  and 
Hydraulic  Structures  and  Shorelines," 

Country:  Oman. 

Action:  Published  according  to  local 
custom. 

Pub/jshing  Date:  December  19.  1997. 

Country;  Saudi  Arabia. 

Application  Number:  97170625. 

Filing  Date:  February  19, 1997. 

Country:  Egypt. 

Serial  Number:  1061. 

Filing  Date:  September  3, 1998. 

Country:  Kuwait, 

Serial  Number  IP144/98. 

F)7ing  Date:  September  19, 1998. 

Country:  Jamaica. 

Serial  Number:  18-1-3903 

Filing  Date:  February  26, 1999. 


Country:  Australia. 

Patent  Number:  675167. 

R/ing  Date:  August  17,  1994. 

Country:  New  Zealand. 

Patent  Number:  273135. 

Filing  Date:  August  ]  7. 1994. 
ADDRESSES:  U.S.  Army  Waterways 
Experiment  Station.  3909  Halls  Ferry 
Road,  Vicksburg.  MS,  39180-6199. 
ATTN:  CEWES-OC. 
DATES:  Written  objections  must  be  filed 
not  later  than  February  4.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Stewart  (601)  634— »1]3. 
SUPPLEMENTARY  INFORMATION:  A 
Concrete  Armor  Units  were  invented  by 
Jeffrey  A.  Melby  and  George  F.  Turk. 
Rights  to  United  States  patent  and  the 
patent  applications  have  been  assigned 
to  the  United  States  of  America  as 
represented  by  the  Secrelar}'  of  the 
Army.  The  Army  United  States  of 
America  as  represented  by  the  Secretary 
of  the  Army  intends  to  grant  exclusive 
license  for  all  fields  of  use,  in  the 
manufacture,  use,  and  sale  in  the 
territories  and  possessions,  including 
territorial  waters  of,  Oman,  Saudi 
Arabia,  Egypt.  Kuwait,  Jamaica, 
Australia  and  New  Zealand,  to  Concrete 
Technology  Corporation,  P.O.  Box  1159. 
Tacoma.  WA  98401. 

Pursuant  to  37  CFR  404.  7(a)(l)(I).  any 
interested  party  may  file  a  written 
objection  to  this  exclusive  license 
agreement. 
Richard  L.  Franelee, 
Counsel. 
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DEPARTMENT  OF  EDUCATION 

Notice  ot  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Leader,  biformation 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  December  29,  1999.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 


invited  to  submit  comments  on  or  before 

Februan,'  4.  2000. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Daimy  Werfel.  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget:  725  1 7th 
Street.  NW.  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFELeOMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Art  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Tide:  (3)  Summary  of  die  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer:  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility.  - 
and  clarity  of  the  information  to  be 
collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  NovHraiier  30.  1999. 
William  E.  Burrow. 

Leader.  Infurmatton  Management  Gmup, 
Office  of  the:  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Revision. 

Title:  Carl  D.  Perkins  Vocational  and 
Technical  Education  Art  (P.L.  105- 
332)— State  Plans. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  uiid  Recordkeeping  Hour 
Burden:  ^ 

Responses:  56. 
Burden  Hours:  9.296. 

j^bsfract;  Pub.  L  105-332  requires 
eligible  State  agencies  to  submit  a  5-year 
State  plan,  with  annual  revisions  as  the 
agency  deems  necessary,  in  order  to 
receive  Federal  funds.  Program  staff 
review  the  plans  for  compliance  and 
quality. 

Requests  for  copies  of  the  proposed 
information  collertion  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education,  400  Mar>'land  Avenue, 
SW.  Room  5624.  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address  OCIO—MG— 
lssues@ed.gov  or  should  be  faxed  to 
202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  artivity  requirements. 
conUrt  Sheila  Carey  at  202-708-6287or 
electronically  at  her  internet  address 
Sheila_Carev®ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Dot.  99-314B0  Filed  12-3-99;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  hiformation 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  die  Paperwork 
Reduction  Art  of  1995. 
DATES:  interested  persons  are  invited  to 
submit  comments  on  or  before  February 
4.  2000. 

SUPPtfMENTARY  INFORMATION:  Section 
3506  of  die  Paperwork  Reduction  Art  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
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Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  lav^,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
e.xtension.  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
iQ  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  30,  1999. 
William  Burrow. 

Leader.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
ImproTement 

Type  of  Review:  Revision. 

Title:  Data  Collection  for  the  Program 
for  International  Student  Assessment 
(PISA). 

Frequency:  Full-scale  study. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  13,200. 
Burden  Hours:  11,000. 

Abstract:  PISA  will  collect  policy- 
oriented  and  internationally-comparable 
indicators  of  student  achievement  in 
reading,  mathematics,  and  science  at  the 
"end  "  of  secondary  school  on  a  timely 
and  regular  basis  [every  three  years).  For 
comparability  with  other  education 


systems  around  the  world,  15-year-old 
students  will  be  assessed  in  the  U.S.  and 
comparisons  of  results  will  be  made 
with  approximately  30  countries. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW.  Room  5624,  Regional  Office 
Building  3.  Washington,  DC.  20202- 
4651. or  should  be  electronically  mailed 
to  the  internet  address 
0C70_IMG_Issues@ed.gov  or  should 
be  faxed  to  (202)  708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Kathy  Axt  at  703-426-9692  or 
electronically  at  her  internet  address 
Kathy_Axtaed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  I- 
800-877-8339. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Beginning  Postsecondary 
Students  Longitudinal  Study  1996-2001 
(BPS:  1996/2001). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  569. 
Burden  Hours:  224. 

Abstract:  The  Beginning 
Postsecondary  Students  Longitudinal 
Study  Second  FoUow-Up  will  continue 
the  series  of  longitudinal  data  collection 
efforts  started  in  1996  with  the  National 
Postsecondary  Student  Aid  Aid  Study  to 
enhance  knowledge  concerning  progress 
and  persistence  in  postsecondary 
education  for  new  entrants.  The  study 
will  address  issues  such  as  progress, 
persistence,  and  completion  of 
postsecondary  education  programs, 
entry  into  the  work  force,  the 
relationship  between  experiences 
during  postsecondary  education  and 
various  societal  and  personal  outcomes, 
and  returns  to  the  individual  and  to 
society  on  the  investment  in 
postsecondary  education- 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington,  DC.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
OC/0_IMG_Issues.ed.gov  or  should  be 
faxed  to  202-708-9346. 


Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Kathy  Axt  at  703-426-9692  or 
electronically  at  her  internet  address 
Kathy _Axt®ed. gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 
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DEPARTMEm'  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Sandia 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

StIMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM-SSAB),  Kirtland  Area  Office 
(Sandia).  Federal  Advisory  Committee 
Act  (Pub  L.  92-463.  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  bo  announced  in  the  Federal 
Register. 

dates:  Wednesday.  December  15, 1999: 
5:30  p.m.-9:00  p.m.  (MST). 
ADOnESSES:  Afro-American  Cultural 
Center.  2900  Broadway  Boulevard,  SE, 
Albuquerque.  NM  87102,  (505)  242- 
2340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  21amorski.  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office.  P.O.  Box  5400,  MS-0184, 
Albuquerque,  NM  87185,  (505)  845- 
4094. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

5:30-8:15  p.m.    DOE  Quarterly  Updale— 
"Bum  Site  Cleanups" 

6:15-7:15  p.m.     Social  Pol  Luck 

7:15-7:30  p.m.    Check  In — Agenda — 
Minutes 

7:30-7:45  p.m.     Public  Comment 

6:45-8:(X)  p.m.    Olebrate  Success — 

Sandia  SSAB  review  of  past  year 

accomplishments 

8:00-8:45  p.m.    Coordinating  council's 
proposal  for  Task  Groups  to  jiddres.s 
Work  Plan  200.  Coordinating  Council's 
proposal  for  Timeline.  Discuss  Held  trips 
and  on-site  meeting  options,  Overall 
Sandia  SSAB  discussion,  amendments  if 
needed,  and  approval 

8:45-9:00  p.m.     Adjourn 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 


may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to  the 
Thanksgiving  holiday. 

Minutes:  'The  miniites  of  this  meeting 
will  be  available  for  pubhc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Manager,  Department  of 
Energy  Kirtland  Area  Office.  P.O.  Box 
5400,  MS-0184.  Albuquerque,  NM 
87185,  or  by  calling  (505)  845-4094. 

I.ssued  at  Washington.  IX:.  on  December  1 
1999. 
Rachel  M.  Samuel. 

Deputy  Advisonr  Committee  Management 
Officer. 

IFR  Doc  99-31S32  Filed  12-3-99;  8t45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy:  TransCanada 
Gas  Services,  a  Division  of 
TransCanada  Energy  Limited;  Order 
Granting  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

[FE  Docket  No.  S9-S2-NG] 

AGENCY:  Office  of  Fossil  Energy.  DOE. 

ACTKM:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  on  November  23, 1999. 
it  issued  an  order  granting  TransCanada 
Gas  Services,  A  Division  of 
TransCanada  Energy  Limited  (TCGS) 
authorization  to  import  up  to  68.463 
Mcf  of  natural  gas  per  day  from  Canada 
plus  fuel  for  pipeline  transportation. 
The  term  of  the  authorization  is  from 
the  date  of  first  delivery  through 
October  31.  2006.  TCGS  will  sell  the  gas 
to  'Yankee  Gas  Services  Company, 
Connecticut's  largest  natural  gas 
distribution  company. 


This  Order  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.  or  on 
our  electronic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities  Docket  Room.  3E-033, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W,.  Washington.  D.C.  20585- 
0334,  (202)  586-9478.  The  Docket  Room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
e.xcepl  Federal  holidays. 

Issued  in  Washington.  D.C  November  30. 
1999. 

lohn  W.  Glynn. 

Manager.  Natural  Gas  Regulation.  Office  of 
Satural  Gas  Ir  Petroleum  Import  6-  Export 
Aclivilies.  Office  of  Fossil  Energy. 
IFR  Doc.  99-31531  Filed  12-3-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GTOO-5-000] 

Algonquin  LNG,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  30.  1999. 

Take  notice  that  on  November  22, 
1999.  Algonquin  LNG.  Inc.  (ALNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1 , 
Ninth  Revised  Sheet  No.  200.  The 
proposed  effective  date  of  this  tariff 
sheet  is  December  1. 1999. 

ALNG  states  that  the  purpose  of  this 
filing  is  to  update  its  Index  of  Customers 
as  of  December  1.  1999. 

ALNG  states  that  copies  of  its  filing 
have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator>'  Commission. 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  vrith  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  paitv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed,U5/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergere, 

Secretary. 

IFR  Doc.  99-31486  Filed  12-3-99;  B:4S  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-82-000] 

CNG  Transmission  Corporation:  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  30. 1999. 

Take  notice  that  on  November  24. 
1999,  CNG  Transmission  Corporation 
(CNG).  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
lanuary  1 .  2000: 

Twenty-Sixth  Revised  Sheet  No  31 
Fifty-Third  RovLsod  Sheet  No.  32 

CNG  states  that  the  purpose  of  this 
filing  is  to  adopt  the  GRI  surtiarges 
established  by  Article  II,  Sections  1 .2 
through  1.5  of  the  January  21,  1998. 
"Stipulation  and  Agreement  Concerning 
GRI  Funding"  as  approved  by  the 
Commission  in  Docket  Nos.  RP97-149- 
003,  et  al.  (the  GRI  Settlement). 

CNG  further  states  that  the  rates 
established  by  its  fiUng  correspond  to 
those  set  forth  in  Appendix  A  to  the  GRI 
Settlement;  the  unit  rate  impact  on 
CNG's  GRI  Adjustment  Ciarge  for  each 
affected  rate  schedule  is  summarized  in 
CNG's  transmittal  letter. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intcr\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  DC. 
20426.  in  accordance  with  Sections 
385.214  or  385.21]  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  procfedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
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web  at  http;//www.fBrc.fed.us/oiiline/ 

rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Bonrgers. 

Secretary. 

IFR  Doc.  99-31485  Filed  12-3-89:  8:45  ami 

BILLMO  CODE  (TIT-OI-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cominisslon 

(Docket  No.  PROO-J-000] 

Creole  Gas  Pipeline  Corporation; 
Notice  of  Petition  for  Rate  Approval 

November  30.  1999, 

Take  notice  that  on  November  17. 
1999.  Creole  Gas  Pipeline  Corporation 
(Creole)  filed  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  a  maximum  rate  of 
S0.1899  per  Dth,  plus  an  in-kind 
reimbursement  of  fuel  use  of  up  to  2.25 
percent,  for  gas  transportation  service  to 
be  performed  on  the  Gloria  System 
under  Section  311  of  the  Natural  Gas 
Policy  Act  of  1978. 

Pursuant  to  Section  284.123(b)(2)(ii) 
of  the  Commissions  Regulations,  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  proposed  rate 
for  transportation  service  vrill  be 
deemed  air  and  equitable  and  not  in 
excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  services.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend,  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentations 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  December  14.  1999.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.fetc.fed.us/online/rims.htm  (call 
202-208-222  for  assistance). 
David  P.  Boergera, 
Secnttary. 

[FR  Doc.  99-31484  Filed  12-3-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  ^*o.  RPOO-81-0001 

Equitrans,  L.P.;  Notice  of  Proposed 
Change*  in  FERC  Gas  Tariff 

November  30. 1999. 

Take  notice  that  on  November  23, 
1999,  Equitrans  LP.  (Equitrans) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  revised  tariff  sheet  to  become 
effective  January  1.  2000. 
Second  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  6 
First  Revised  Sheet  ND.  10 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  "Order 
Approving  the  Gas  Research  Institute's 
2000  Research,  Development  and 
Demonstration  Program  and  2000-2004 
Five  Year  Plan  "  issued  on  September 
29.  1999  in  Docket  No.  RP99-323-000. 
The  Commission  authorized  pipeline 
companies  to  collect  the  Gas  Research 
Institute  (GRI)  funding  unit  from  their 
customers.  The  2000  GRI  unit  surcharge 
approved  by  the  Commission  is  (1) 
$0.2000  per  dekatherm  (Dth)  per  month 
demand  surcharge  for  high  load  factor 
customers,  (2)  $0.1230  per  Dth  month 
demand  surcharge  for  low  load  factor 
customers  and  (3)  $0.0072  per  Dth 
commodity/usage  surcharge. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protBstants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergeni. 
Secretary. 
[FR  Doc.  99-31491  Filed  12-3-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-1 52-024] 

Kansas  Pipeline  Company;  Notice  of 
Revised  Tariff  Filing 

November  30. 1999. 

Take  notice  that  on  November  22. 
1999,  Kansas  Pipeline  Company 
(Applicant)  tendered  for  filing,  revisions 
and  corrections  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  Applicant 
further  requests  waiver  of  the 
Commission's  30-day  filing  requirement 
so  that  the  tariff  sheets  will  be  effective 
December  1 .  1999.  These  tariff  sheets 
are  listed  in  Appendix  A  to  Applicant's 
filing. 

Applicant  states  that  the  modified 
tariff  reflect  corrections  to  tariff  sheets 
filed  by  Applicant  on  November  16. 
1999.  order  in  the  above-captioned 
docket.  Applicant  further  slates  that  a 
copy  of  this  filing  is  available  for  public 
inspection  during  regular  business 
hours  at  Applicant's  offices  located  at 
8325  Lenexa  Drive,  Lenexa,  Kansas 
66214.  Applicant  indicates  that  copies 
of  this  filing  are  being  served  on  all 
parties  to  the  proceeding  in  Docket  No. 
CP96-152.  It  is  further  indicated  that 
the  contact  person  for  this  filing  is  Mr 
lames  Armstrong  at  (913)  888-7139. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energ)'  Regulator>'  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
on  or  before  December  9, 1999,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  RoonL  This 
application  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

Appendix  A— Tariff  SheeU  Submitted 
With  November  22, 1999,  Compliance 
Filing 

EBective  December  1. 1999 
Substitute  Second  Revised  Sheet  No.  289 
Substitute  Original  Sheet  No.  290 
Substitute  Original  Sheet  No.  291 


Substitute  Original  Sheet  No.  293 

IFR  Doc.  99-31483  Filed  12-^-99:  8:45  am) 

BILUNG  COOE  S717-01-a 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-79-000) 

Kem  Rhrer  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

November  30.  1999. 

Take  notice  that  on  November  23, 
1999.  Kem  River  Gas  Transmission 
Company  (Kem  River)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  the  following 
tariff  sheets,  to  be  effective  Januarv  1, 
2000. 

Fifteenth  Revised  Sheet  No.  5 
Thirteenth  Revised  Sheet  No.  6 

Kem  River  states  that  the  purpose  of 
the  filing  is  to  update  Kem  River's  tariff 
to  reflect  the  2000  GRI  surcharges,  in 
compliance  with  the  Commission's 
Order  Approving  the  Gas  Research 
Institute's  Year  2000  Research, 
Development  and  Demonstration 
Program  and  2000-2004  Five-year  Plan, 
issued  on  September  29,  1999! 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  axe  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergera, 
Secretary 

IFR  Doc  99-31489  Filed  12-3-99;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-77-000I 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
In  FERC  Gas  Tariff 

November  30.  1999. 

Take  notice  that  on  November  22, 
1999,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  certain  tariff 
sheets  to  be  effective  [anuaiy  1 .  2000. 

Natural  states  that  the  piupose  of  this 
filing  is  to  implement  a  new  Rate 
Schedule  IBS  (Interruptible  Balancing 
Service),  under  which  Natural  would 
provide  an  interruptible  balancing 
service  for  end-use  facilities  specified 
by  the  Shipper,  in  conjunction  with 
transportation  imder  Rate  Schedule 
FTS,  FTS-G  or  ITS.  Natural  also  states 
that  conforming  tariff  changes  were 
made  in  the  General  Terms  and 
Conditions  of  its  Tariff. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary'  to  permit  the  tariff  sheets 
submitted  to  become  effective  January  1 . 
2000. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  stale  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulaton'  Commission. 
888  First  Street.  N.E..  Washington.  DC. 
20426,  in  accordance  with  Sections 
3B5.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  .action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergera. 
Secretary. 

IFR  Doc.  99-31487  Filed  12-3-99;  8.-4S  am) 
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[Docket  No.  RPOO-7B-000] 

Northwest  Pipeline  Corporation;  ftotlce 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  30.  1999. 

Take  notice  that  on  November  23, 
1999,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets  to  be  effective  as  indicated: 

Third  Revised  Volume  No.  1.  (To  Be 
Effective  lanuary  1.  2000) 

Sevenleenlh  Revised  Sheel  No.  5 
Twelfth  Revised  Sheet  No.  5-A 
Ninth  Revised  Sheet  No.  7 
Twelfth  Revised  Sheet  No.  8 
Eighth  Revised  Sheet  No  81 

Original  Volume  No.  2  (To  Be  EflectivB 
lanuary  1,20001 

Twenty-Seventh  Revised  Sheet  No,  2.1 
Twenty-Fifth  Revised  Sheet  No.  2.2 

Original  Volume  No.  2  (To  Be  EAciive 
November  1. 1998) 

rwentySixlh  Revised  Sheet  No.  2-A 

Northwest  states  that  the  purpose  of 
this  filing  is  to  rB\'ise  its  tariff  (1)  to 
change  Northwest's  daily  resOTvation/ 
demand  rates  to  reflect  366  days  in 
2000.  (2)  to  incorporate  the  Gas 
Research  Institute  (GRI)  surcharges 
approved  by  the  Commission  for  2000 
and  (3)  to  correct  the  rales  on  Sheet  No. 
2-A  Original  Volume  No.  2. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington.  DC 
2(M26,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  RegtJations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prtKeedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  hltp://www.ferc.fed.ii8/online/ 
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rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergera, 

Secretary. 
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rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergara, 

Secretary- 

IFR  Doc.  99-31490  Ftlsd  12-3-99:  8:45  ami 

■UMO  COM  tnT-ci-ai 


DEPARTMENT  OF  ENEBGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RPOO-80-0001 

Texas  Qas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Novomber  30.  1999. 

Take  notice  that  on  November  23. 
1999.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  in  Appendix  A.  to  the 
filing,  with  an  effective  date  of  January 
1.2000. 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  to 
reflect  the  2000  General  RD&D  Funding 
Units  authorized  in  the  Order 
Approving  Settlement,  issued  by  the 
Commission  on  April  29.  1998.  in 
Docket  No.  RP97-149-O03,  et  al.,  at  83 
FERC  161 ,093. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  t)ecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaston 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  to 
intervefM,  arKl  Protests 

November  30. 1999. 

Take  notice  that  the  following  two 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No.:  1494-194  and  1949- 
195. 

c.  Dates  Filed:  August  31,  1999  and 
Septembers,  1999. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Pensacola. 

f.  Location:  The  Pensacola  Project  is 
located  on  the  Grand  (Neosho)  River  in 
Craig.  Delaware,  Mayes,  and  Ottawa 
Counties,  Oklahoma.  This  project  does 
not  utilize  Federal  or  Tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  S  791(a)-825Cr). 

h.  Applicant  Contact:  Mary  E.  Von 
Drehle.  Grand  River  Dam  Authority  P.O. 
Box  409.  Vinlta.  OK  74301  (918)  256- 
5545. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  )on 
Cofrancesco  at 

Jon.Cofrancesco@ferc.fed.us  or 
telephone  202-219-0079. 

j.  Deadline  for  filing  comments  and  or 
motions:  January  7,  2000. 

AU  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Ckinunission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
Please  include  the  project  number 
(1494-194  or  1494-195)  on  any 
comments  or  motions  filed. 

k.  Description  of  Project:  1494-194 
Grand  River  Dam  Authority,  licensee  for 
the  Pensacola  Project,  requests 
Commission  authorization  to  issue  a 
permit  to  Frank  Ronsee,  d/b/a  Anchors 
End  Family  Resort,  to  add  one  dock  (50' 
X  240  containing  4  boat  slips  to  an 
existing  commercial  facility,  containing 
seven  docks  and  42  boat  slips  for  the 
use  by  patrons  of  Anchors  End  Family 
Resort. 

Project  No.  1494-195  Grand  River 
Dam  Authority  requests  Commission 


authorization  to  issue  a  permit  to  John 
LaPlant,  d/b/a  LAPCO  Investments 
(Ketchum  Cove  Resort),  to  add  two 
docks  (78'  X  88'  and  82'  X  100') 
containing  a  total  of  20  boat  slips  to  an 
existing  commercial  facility  containing 
one  dock  with  16  boat  slips  for  use  by 
patrons  of  Ketchum  Cover  Resort. 

1.  Location  of  the  applications:  A  copy 
of  the  applications  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A.  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm 
(please  call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
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filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 

IFR  Doc.  99-31482  Filed  12-3-99:8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6500-51 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Monthly 
Progress  Reports 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Monthly  Progress  Reports, 
EPA  ICR  Number  1039.09,  OMB  Control 
Number  2030-0005,  expiration  date 
March  31,  2000.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  Januarj'  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandy^pa-gov,  or  download  a 
copy  of  the  ICR  off  the  Internet  at  http:/ 
/www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1039.09. 

SUPPLEMENTARY  INFORMATION:  Title: 
Monthly  Progress  Reports  (OMB  Control 
No.  2030-0005;  EPA  ICR  No.  1039.09; 
expuing  3/31/2000).  This  is  a  request 
for  an  extension  of  a  currently  approved 
collection. 

Abstract:  Agency  contractors  who 
have  cost  reimbursable,  time  and 
material,  labor  hour,  or  indefinite 
delivery/  indefinite  quantity  fixed  rate 
contracts  will  report  the  technical  and 
financial  progress  of  the  contract  on  a 
monthly  basis.  EPA  will  use  this 
information  to  monitor  contractor 
progress  under  the  contract.  Responses 
to  the  information  collection  are 
mandatory  for  contractors  performing 
under  a  cost  reimbursement  contract, 
and  are  required  in  order  to  receive 
monthly  reimbursement  of  cost 
incurred.  Information  submitted  is 


protected  from  release  in  accordance 
with  the  Agency's  confidentiality 
regulation,  40  CFR  2.201  et  seq. 

An  agenc>'  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  coUeclion 
of  information  was  published  on  8/9/99 
(64  FR  43177);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  36.25  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technologv'  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
Respondents/Affected  Entities: 

Contractors  holding  cost  reimbursable 

contracts  with  EPA. 
Estimated  Number  of  Respondents: 

407. 
Frequency  of  Response:  Monthly. 
Estimated  Total  Annual  Hour  Burden: 

177.045  hours. 
Estimated  Total  Annualized  Capital. 

Operating/Maintenance  Cost  Burden: 

S48.840. 
Send  comments  on  the  Agency's  need 

for  this  information,  the  accuracy  of  the 

provided  burden  estimates,  and  any 

suggested  methods  for  minimizing 

respondent  burden,  including  through 

the  use  of  automated  collection 

techniques  to  the  following  addresses. 

Please  refer  to  EPA  ICR  No.  1039.09  and 

OMB  Control  No.  2030-0005  in  any 

correspondence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Office  of 
Environmental  Information. 
Collection  Strategies  Division  (2822), 
401  M  Street,  SW,  Washington,  DC 
20460; 

and 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW. 
Washington,  DC  20503. 
Dated:  November  29.  1999. 

Oscar  Morales. 

Director.  Collection  Strategies  Di\ision. 

IFR  Doc.  99-31541  Filed  12-3-99:  8:45  ami 


ENVIRONMENTAL  PHOTECTK)N 
AGENCY 


[FRL-6S01-6] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting; 
Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  I^w  92-463. 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  hitegrated  Risk 
Project  Subcommittee  of  the  Executive 
Committee,  will  conduct  a  public 
teleconference  meeting  on  Monday, 
December  20,  1999  between  the  hours  of 
1:00  pm-3:00  pm.  The  meeting  will  be 
coordinated  through  a  conference  call 
connection  in  Room  6013  in  the  Ariel 
Rios  Building  South,  1200  Penns\'lvania 
Avenue,  NW,  Washington.  DC  2()004 
(adjacent  to  the  escalator  to  the  Federal 
Triangle  Metro  Station).  The  public  is 
welcome  to  attend  the  meeting 
physically  or  through  a  telephonic  link. 
Additional  instructions  about  how  to 
participate  in  the  conference  call  are 
given  below. 

Purpose  of  the  Meeting 

At  this  meeting  the  Integrated  Risk 
Project  Subcommittee  will  review  the 
report  of  the  Integrated  Risk  Project: 
Towards  Integrated  Environmental 
Decision-Making.  Any  member  of  the 
public  wishing  ftirther  information 
concerning  the  meeting  or  wishing  to 
submit  brief  oral  comments  should 
contact  Dr.  John  R.  Fowie  in.  Designated 
Federal  Officer  for  the  Integrated  Risk 
Iht>ject  Subcommittee.  Science  Advisorv 
Board  (1400),  U.S.  Environmental 
I^tection  Agencv.  Washington  DC 
20460;  telephone'(202)  564-4547;  FAX 
(202)  501-0323;  or  via  e-mail  at 
<fowle.  iack@epa.go  v> . 

Contacting  SAB  Staff  and  Ofalaining 
Meeting  Information 

To  obtain  copies  of  the  meeting 
agenda  or  Subcommittee  roster,  or  to 
obtain  information  concerning  the 
teleconference  and  how  to  participate, 
please  contact  Ms.  Mary  Winston, 
Management  Assistant  to  the 
Subcommittee,  Science  Advisory  Board 
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(1400A).  U.S.  Environmental  Protection 
Agency.  Washington  DC  20460;  at  Tal. 
(202)  564-4538;  FAX  (202)  501-0582;  or 
via  e-mail:  <winston.mary@epa.gov>. 

To  request  time  to  provide  brief  oral 
comment-s  at  the  meeting,  please  contact 
Dr.  FowIb  jn  writing  by  mail,  fax  or  e- 
mail  at  the  addresses  given  above  no 
later  than  12  noon  by  Tuesday. 
December  14. 1999.  Please  be  sure  to 
provide  a  summary  of  the  issue  you 
Intend  to  present,  your  name  and 
address  (include  phone,  fax  and  e-mail) 
and  the  organization  (if  any)  you  will 
represent.  Written  comments  should  be 
submitted  to  Ms.  Winston  at  the  above 
address  prior  to  the  meeting  date. 

Copies  of  the  draft  Towards  Integrated 
Environmental  Decision-Making  will  be 
available  on  the  SAB  Website 
(ivivw.epa.gov/sai)  approximately  10 
days  before  the  meeting. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  fimction,  and  composition, 
may  be  found  on  the  SAB  Website 
(bttp://www. epa.gov/sab)  and  in  The 
FY  1999  Annual  Report  of  the  Staff 
Director  which  is  available  firom  the 
SAB  PublicaUons  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0582. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  teleconference 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Dr. 
Fowle  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 


Dated:  November  24. 1999. 
Donald  G.  Barnes,  PhD, 
Staff  Director.  Science  Advisory  Board. 
(FR  Doc.  99-31539  Filed  12-3-99;  8:45  am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


tFRL-«501-S] 

Science  Advisory  Board;  Executive 
Commlttae,  Notification  of  Public 
Advisory  Commmae  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Executive 
Committee  (EC)  will  condurt  a  public 
teleconference  meeting  on  Tuesday, 
December  21 ,  1999.  between  the  hours 
of  10:00  a.m.-12:00  p.m  (Eastern 
Standard  Time).  The  meeting  wUl  be 
coordinated  through  a  conference  call 
connection  in  Room  601 3  in  the  Ariel 
Rios  Building  North.  1200  Pennsvlvania 
Avenue.  hJW.  Washington.  DC  20004 
(adjacent  to  the  escalator  to  the  Federal 
Trian^e  Metro  Station  on  12th  Street 
NW).  The  public  is  welcome  to  attend 
the  meeting  physically  or  through  a 
telephonic  link.  Additional  instructions 
about  bow  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Betty  Fortune  at  (202)  564- 
4533.  or  via  e-mail  at: 
<fortune.bettyeBpa.gov>  by  December 
14.  1999. 

Purpose  of  the  Meeting 

At  this  meeting  the  Executive 
Committee  tentatively  plans  to  review 
reports  from  at  least  two  of  its 
Committees/Subcommittees:  (a)  EC 
Subcommittee's  "An  SAB  Report: 
Application  of  the  (dancer  Risk 
Assessment  Guidelines  to  Children", 
and  (b)  Ecological  Processes  and  Effects 
Committee's  (EPEC)  "An  SAB  Report: 
Metals  in  Sediments  Method." 

For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  wishing  to  submit  brief  oral 
comments  should  contact  Dr.  Donald  G. 
Barnes.  Designated  Federal  Officer  for 
the  Executive  Committee.  Science 
Advisory  Board  (1400A).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
telephone  (202)  564-4533;  FAX  (202) 
501-0323;  or  via  e-mail  at 
<bames.don®epa.gov>.  Copies  of  the 
draft  meeting  agenda  and  draft  reports 
will  be  available  on  the  SAB  Website 
(http://www.epa.gov/sab)  at  least  one 
week  prior  to  the  meeting. 


Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sifeciently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
(http://www.Bpa.gov/sab)  and  in  The 
FY  1999  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0582. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  teleconference 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Dr. 
Barnes  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  November  26. 1999. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
IFR  Doc.  99-31540  Filed  12-3-99: 8:45  ami 
BUJNO  CODE  6S«>-»-P 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting,  Farm  Credit 
Administration  Board;  Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  'PME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  December  9. 1999, 
from  9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Vivian  L.  Portis.  Secretary  to  the  Farm 


Credit  Administration  Board.  (703)  883- 
4025.  TDD  (703)  883^444. 
ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 
—November  10.  1999  (Open  and 

Closed) 

B.  fleport 
— FCS  Building  Association  Quarterly 

Report 

C.  Afeiv  Business — Regulations 
1.  Stock  Issuance  (12  CFR  parts  611 

and  615)  (Proposed) 

'Closed  Session 
A.  Report 
— OSMO  Report 

•Session  Closed — Exempt  pursuant  to  5 
U.S.C.  552(c)(8)  and  (9). 

Dated:  December  2. 1999. 
Vivian  L.  Portis, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc  99-31691  Filed  12-2-99;  3:43  pmj 
BILUNQ  COOE  670S-01-P 


FEDERAL  COMMUNICA-PONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

November  26.  1999. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  genera]  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  vaUd  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  5.  2000. 
If  you  anticipate  that  you  will  be 
submitting  conunents,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  irelow  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Commission.  Room  1-C804.  445  12th 
Street,  SW.  Washington.  DC  20554  or 
via  the  Internet  to  jbole\'®fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  (udy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  .Mo.:  3060-0106. 
Title:  Section  43.61— Reports  of 
Overseas  Telecommimications  Traffic. 
Form  No.  :N/ A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  400 
respondents;  440  total  annual  responses. 

Estimated  Time  Per  Response:  48 
hours. 

Frequency  of  Response:  Quarteriy  and 
annual  reporting  requirements. 

Total  Annual  Burden:  21 .070  hours. 
Total  Annual  Cost:  $377,000, 
Needs  and  Uses:  The 
telecommunications  traffic  data  report  is 
an  annual  reporting  requirement 
imposed  on  common  carriers  engaged  in 
the  provision  of  overseas 
telecommimications  services.  The 
reported  data  is  useful  for  international 
planning.  facilit\'  authorization, 
monitoring  emerging  developments  in 
communications  services,  analyzing 
market  structures,  tracking  the  balance 
of  payments  in  international 
communications  services,  and  market 
analysis  purposes.  Subject  carriers  are 
required  to  submit  their  annual  reports 
no  later  than  )uly  31  of  each  year  for  the 
preceding  period  of  January  through 
December.  A  revised  report  must  be 
submitted  for  inaccuracies  exceeding 
five  percent  of  the  reported  figure  by 
October  31  pursuant  to  Section 
43.61(a)(2). 

The  Commission  and  industry 
members  use  the  data  in  the  facilities 


plaiming  and  facilities  authorization 
process  to  estimate  traffic  and  market 
trends  in  various  regions  of  the  world. 
Also,  the  data  is  used  to  monitor  the 
development  and  competitiveness  of 
U.S.  international  product  and 
geographic  markets  and  to  gauge  the 
competitive  impact  of  Commission 
decisions  on  these  markets. 
Additionally,  the  daU  assists  the 
Commission  in  tracking  the  growth  in 
net  settlement  payments  to  foreign 
carriers.  It  also  proiides  the 
Commission  with  information  necessar\' 
to  identihr  those  routes  for  which 
settlement  rates  are  at  a  level  low- 
enough  to  permit  relief  from  certain 
regulatory  requirements,  including  the 
prohibition  of  the  use  of  private  lines  for 
the  provision  of  switched,  basic  sen'ices 
(also  referred  to  as  "ISR").  The 
Commission  additionally  relies  on  the 
annual  and  quarterly  reports  to  monitor 
for  traffic  and  revenue  distortions  on 
particular  routes.  Those  distortions  may 
result  from  one-way  bypass  of  the 
Commissions  international  settlement 
policy  on  these  routes,  which  can 
increase  U.S.  carrier  net  settlement 
paymenLi  to  their  foreign 
correspondents. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary'. 
IFR  Doc.  99-:ll450  Filed  12-3-99:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

November  29.  1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork'Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sfionsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
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(b)  the  accniracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infonnaUon  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
dates:  Written  comments  should  be 
submitted  on  or  before  January  5.  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Bnlev.  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  jboley®fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley©fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
O.VfB  Control  No..  3060-0161. 
Title:  Section  73.61,  AM  Directional 
Antenna  Field  Strength  Measurements. 
Form  No.:  W A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  1,890. 
Estimated  Time  Pet  Responte:  4 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Total  Annual  Burden:  36,020  hours. 
Total  Annual  Cost:  0. 
Needs  and  Uses:  Section  73.61 
requires  that  each  AM  station  using 
directional  anteimas  make  field  strength 
measurements  as  often  as  necessary  to 
insure  proper  directional  antenna 
system  operation.  Stations  not  having 
approved  sampling  systems  make  field 
strength  measurements  every  three 
months.  Stations  with  approved 
sampling  systems  must  make  field 
.strength  measurements  as  often  as 
necessary.  Also,  aU  AM  stations  using 
directional  antennas  must  make  partial 
proofs  of  performance  as  often  as 
necessary. 

The  data  is  used  by  FCC  staff  in  field 
inspections/investigations  and  by  AM 
licensees  with  directional  antennas  to 
ensure  that  adequate  interference 
protection  is  maintained  between 
stations  and  to  ensure  that  such 
experimentation  will  not  cause 
interference  to  other  stations. 
OA-ffl  Control  No.:  3060-0212. 
Title:  Section  73  2080.  Equal 
Employment  Opportunity  Program. 


Form  No.  :W A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 
Number  of  Respondents:  16,251. 
Estimated  Time  Per  Response:  52 
hours  per  year. 

Frequency  of  Response: 
Recordkeeping  requirement. 
Total  Annual  Burden:  845,052  hours. 
Total  Annual  Cost:  0. 
Needs  and  Uses:  Section  73.2080 
provides  that  equal  opportimity  in 
employment  shall  be  ajfforded  by  all 
broadcast  stations  to  all  qualified 
persons  and  no  person  shall  be 
discriminated  against  in  employment  by 
such  stations  because  of  race,  color, 
religion,  national  origin,  or  sex. 

Section  73.2080  requires  that  each 
broadcast  station  shall  establish, 
maintain,  and  carry  out  a  program  to 
assure  equal  opportimity  in  every  aspect 
of  a  broadcast  station's  policy  and 
practice.  This  section  incorporates 
specific  EEO  program  requirements  and 
general  guidelines  for  meeting  those 
requirements.  These  guidelines  are  not 
intended  to  be  either  exclusive  or 
inclusive  but  simply  to  provide 
guidance.  This  program  will  provide  an 
appropriate  and  effective  means  of 
informing  broadcasters,  individuals 
employed  or  seeking  employment  by 
broadcast  stations  of  its  EEO 
requirements. 

The  Commission  has  suspended  the 
enforcement  of  Section  73.2080(b)  and 
(c)  due  to  the  decision  in  Lutheran 
Church — Missouri  Synod  v.  FCC, 
wherein  the  Coval  of  Appeals  held  that 
the  EEO  program  requirements  of  this 
section  were  unconstitutional.  The 
enforcement  of  these  requirements  is 
suspended  until  the  Commission  revises 
the  EEO  rules  to  be  consistent  with  the 
Court  of  Appeals  Luther  Church 
decision.  'The  Commission  will  make 
such  adjustments  to  the  rule  as 
necessary  to  conform  to  the  Lutheran 
Church  decision  consistent  with  the 
record  in  the  rulemaking.  Until  such 
times  the  Commission  reaches  a 
decision  in  the  outstanding  Notice  of 
Imposed  Rulemaking  (NPRM) 
concerning  the  Court  of  Appeals 
Lutheran  Church  decision.  Section 
73.2080  needs  to  retain  its  current  OMB 
control  number.  We  note  that  Section 
73.2080(a)  remains  in  effect. 

The  data  will  be  used  by  a  broadcast 
licensee  in  the  preparation  of  the 
stations'  Broadcast  Annual  Employment 
Report  (FCC  Form  395-B)  that  is 
submitted  annually  and  the  station's 
EEO  Program  (FCC  Form  396)  submitted 
with  the  license  renewal  application.  If 
this  information  nvere  not  maintained. 


there  could  be  no  assurance  that 
licensees  are  complying  with  the  EEO 
rule. 

The  Commission  has  suspended  the 
filing  of  these  forms  until  such  time  as 
the  Commission  reaches  a  decision  in 
the  outstanding  I>JPRM. 
Fodoral  Communications  Commlssion. 
Magalie  Roman  Salas, 
Secretary. 
IFR  Dot.  <lft-:n451  Filed  12-3-99:  8:4.'j  ami 

BILUNG  COOE  S712-01-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
e(  seq.).  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Interagency  notice  of  Change  in 
Director  or  Executive  Officer. 
OMB  Number:  3064-0097. 
Annuo/ Burden; 
Estimated  annual  number  of 

respondents:  200. 
Estimated  time  per  response  2  hours. 
Average  annualliurden  hours.  400 
hours. 

Expiration  Date  of  OMB  Clearance: 
January  31,  2000. 

OMB  Reiiewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly.  (202) 
898-7453,  Office  of  the  Executive 
Secretary,  Room  F-4058.  Federal 
Deposit  Insurance  Corporation,  550, 
17th  Street  NW..  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
(insert  date  30  days  after  date  of 
publication  in  the  Federal  RegUterj  to 
both  the  OMB  reviewer  and  the  FDIC 
contact  listed  above. 
addresses:  hiformation  about  this 
submission,  including  copies  of  the 
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proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  The 
Interagency  Notice  of  Change  in  Director 
or  Executive  Officer  is  submitted 
regarding  the  proposed  addition  of  any 
individual  to  the  board  of  directors  or 
the  employment  of  any  individual  as  a 
senior  executive  officer.  The 
information  is  used  by  the  FDIC  to  make 
an  evaluation  of  the  general  character  of 
individuals  who  will  be  involved  in  the 
management  of  depository  institutions, 
as  required  by  statute. 

Dated:  November  30. 1999. 
Federal  Deposit  Insurance  Corporation. 
Robm  E.  Feldman, 
Executive  Secretary. 
(FR  Doc.  99-31548  Filed  12-3-99:  8:45  am) 

HUJNG  COOe  6n4-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  \  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)}. 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  20, 1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101-2566: 

1 .  Westwood  Homestead  Financial 
Corporation  Employee  Stock  Ownership 
Plan  Trust,  Qncinnati,  Ohio:  to  retain 
voting  shares  of  Westwood  Homestead 
Financial  Corporation,  and  thereby 
indirectly  acquire  Westwood  Homestead 
Savings  Bank,  both  of  Cincinnati,  Ohio. 

Board  of  Governors  of  tlie  Federal  Reserve 
System.  November  30, 1999. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-31459  Filed  12-3-99:  8:45  am) 
BHUNQ  CODE  Sno-Ol-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  hank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the- 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  30. 
1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President) 
411  Locust  Street,  St.  Louis.  Missouri 
63102-2034: 

J  First  Banks,  Inc.,  Creve  Coeur,     • 
Missouri,  and  First  Banks  America.  Inc., 
ClaWon,  Missouri;  to  acquire  100 
percent  of  the  voting  share.<i  of  Lippo 
Blink,  San  Francisco.  California. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Pinnacle  Bancorp.  Central  City, 
Nebraska:  to  acquire  100  percent  of  the 
voting  shares  of  The  Bimis  National 
Bank  of  Durango,  Durango,  Colorado, 
and  thereby  indirectly  acquire  Western 
Bank.  Gallup,  New  Mexico.  Comments 
on  this  application  must  be  received  by 
December  28.  1999. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Vilianueva,  Coasumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  9410S-1579: 

1.  Security  Bank  Holding  Companv 
ESOP  and  Security  Bank  Holding 


Company,  both  of  Coos  Bav.  Oregon:  to 
acquire  100  percent  of  the  voting  shares 
of  Williamette  Valley  Bank  (In 
Organization).  Salem,  Oregon. 

Board  of  Governors  of  the  Federal  Ri»er\'e 
System.  November  .10.  1999. 
Robert  deV.  Frietmn. 
.Associate  Secretar,-  of  the  Board. 
IFR  Dor.  99-31458  Filed  12-3-99:  B:4S  ami 
BIXING  COOe  6210-01 -F 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  (EST) 

December  13.  1999. 

PLACE:  4th  Floor  Conference  Room. 

1250  H  Street.  NW.,  Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
November  8. 1999.  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director.  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  December  2.  1999. 
Elizabeth  S.  Woodruff, 
Secretary  to  the  Board.  Federal  Betirement 
Thrift  Investment  Board. 
IFR  Dor  99-31657  Fijed  12-2-99;  2:23  pml 
BIUJNC  COOe  67«0-01-« 


FEDERAL  TRADE  COMMISSION 

(File  No.  991  0077] 

Exxon  Corp.,  et  al.;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreemeni  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  compliant  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  lanuary  31,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretar)'. 
Room  159.  600  Pennsvh'ania  Ave..  NW. 
Washington,  DC  20580. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Parker  or  Richard  Liebesldnd. 
FTC/H-374.  600  Penn.-ivlvania  Ave.. 
NW,  Washington.  DC  20580.  (202)  326- 
2.574  01326-2441 

SUPPtEMENTARY  INFORMATION:  Pursuant 
to  section  6{f)  of  the  Federal  Trade 
Commission  Act.  38  Slat.  721.  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
nied  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
.Analysis  to  Aid  Public  Comment 
describes  (he  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  bom  the  FTC 
Home  Page  (for  November  30, 1999).  on 
the  World  Wide  Web.  at  ■http;// 
www.ftc.gov/os/actions97.htm.  "  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  600  Pennsylvania  Avenue.  NW. 
Washington.  DC  20580.  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to-.  FTC/Office  of  the 
Secretary,  Room  159.  600  Pennsvlvania 
Ave..  NW.  Washington,  DC  20S80.  Two 
paper  copies  of  each  conmienl  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V;  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.(b)(6)(ii)  of  the 
Commission's  rules  of  practice  (16  CFR 
4.9(b)(6)(ii)). 

Analysis  of  Proposed  Comient  Order  To 
Aid  Public  Comment 

/.  Introduction 

The  Federal  Trade  Commission 
(■'Commission"  or  "FTC")  has  issued  a 
complaint  ("Complaint")  alleging  that 
the  proposed  merger  of  Exxon  Corp. 
( "Exxon")  and  Mobil  Corp.  ("Mobil") 
(collectively  "Respondents  ")  would 
violate  section  7  of  the  Clayton  Act.  15 
U.S.C.  18.  and  section  5  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  45. 
and  has  entered  into  an  agreement 
containing  consent  orders  ("Agreement 
Containing  Consent  Orders  ")  pursuant 
to  which  Respondents  agree  to  have 
entered  and  be  bound  by  a  proposed 
consent  order  ("Proposed  Order")  and  a 
hold  separate  order  that  requires 
Respondents  to  hold  separate  and 
maintain  certain  assets  pending 


divestiture  ("Order  to  Hold  Separate  "). 
The  Proposed  Order  remedies  the  likely 
anticompetitive  effects  arising  from 
Respondents'  merger,  as  alleged  in  the 
Complaint.  The  Order  to  Hold  Separate 
preserves  competition  in  the  markets  for 
refining  and  marketing  of  gasoline,  and 
in  other  markets,  pending  divestiture. 

//.  Description  of  the  Parties  and  the 
Transaction 

Exxon,  which  is  headquartered  in 
Irving.  Texas,  is  one  of  the  world's 
largest  integrated  oil  companies.  Among 
its  other  business.  Exxon  operates 
petroleum  refineries  that  make  various 
grades  of  gasoline  and  lubricant  base 
stock,  among  other  petroleum  products, 
and  sells  these  products  to 
intermediaries,  retailers  and  consumers. 
Exxon  owns  four  refineries  in  the 
United  States;  those  four  refineries  can 
process  approximately  1 . 1  million 
barrels  of  crude  oil  and  other  feedstocks 
daily.'  Exxon  owns  or  leases 
approximately  2,049  gasoline  stations 
nationally  and  sells  gasoline  to 
distributors  or  dealers  that  operate 
another  6,475  retail  outlets  throughout 
the  United  States.  During  fiscal  year 
1998,  Exxon  had  worldwide  revenues  of 
approximately  SI  15  billion  and  net 
income  of  approximately  S6  billion. 

Mobile,  which  is  headquartered  in 
Fairfax,  Virginia,  is  another  of  the 
world's  largest  integrated  oil  companies. 
Among  its  other  businesses,  Mobile 
operates  petroleum  refineries  in  the 
United  States,  which  make  gasoline, 
lubricant  base  stock,  and  other 
petroleum  products,  and  sells  those 
products  throughout  the  United  States. 
Mobil  operates  four  refineries  in  the 
United  States,  which  can  process 
approximately  800  thousand  barrels  of 
crude  oil  and  other  feedstocks  per  day. 
About  7,400  retail  outlets  sell  Mobil- 
branded  gasoline  throughout  the  United 
States.  During  fiscal  year  1998,  Mobil 
had  worldwide  revenues  of 
approximately  S52  billion  and  net 
income  of  approximately  S2  billion. 

On  or  about  December  1, 1998,  Exxon 
and  Mobil  entered  into  an  agreement  to 
merge  the  two  corporations  into  a 
corporation  to  be  known  as  Exxon  Mobil 
Corp.  This  merger  is  one  of  several 
consolidations  in  this  industry  in  recent 
years,  including  the  combination  of 
British  Petroleum  Co.  pic  and  Amoco 
Corp.  into  BP  Amoco  pic;  the  pending 
combination  of  BP  Amoco  pic  and 
Atlantic  Richfield  Co.  (which  is  the 
subject  of  pending  investigation  by  the 
Commission):  the  combination  of  the 


'  A  "banal"  i&  an  oil  Induiitn-  meaeure  equal  to 
42  galloiu.  "MBD"  means  tbouAaods  of  bairets  per 
day. 


refining  and  marketing  businesses  of 
Shell  Oil  Co.,  Texaco  Inc..  and  Star 
Enterprises;  the  combination  of  the 
refining  and  marketing  businesses  of 
Marathon  Oil  Co.  and  Ashland  Oil  Co., 
and  the  acquisition  of  the  refining  and 
marketing  businesses  of  Unocal  Corp.  by 
Tosco  Corp. 

///.  The  Investigation  and  the  Complaint 

The  Complaint  alleges  that 
consummation  of  the  merger  would 
violate  section  7  of  the  Clayton  Act.  as 
amended.  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45.  The  Complaint 
alleges  that  the  merger  will  lessen 
competition  in  each  of  the  following 
markets:  (1)  The  marketing  of  gasoline 
in  the  Northeastern  and  Mid-Atlantic 
United  States  (including  the  States  of 
Maine.  New  Hampshire,  Vermont, 
Massachusetts,  Rhode  Island. 
Connecticut,  and  New  York  (collectively 
■'the  Northeast  ").  and  the  States  of  New 
Jersey.  Pennsylvania.  Delaware. 
Maryland.  Virginia,  and  the  District  of 
Columbia  (collectively  the  "Mid- 
Atlantic"),  and  smaller  areas  contained 
therein);  (2)  the  marketing  of  gasoline  in 
five  metropolitan  areas  in  the  State  of 
Texas:  (3)  the  marketing  of  gasoline  in 
Arizona;  (4)  the  refining  and  marketing 
of  "CARB  "  gasoline  (specially 
formulated  gasoline  required  in 
California)  in  the  State  of  California;  (5) 
the  bidding  for  and  refining  of  jet  fuel 
for  the  U.S.  Navy  on  the  West  Coast;  (6) 
the  terminaling  of  light  petroleum 
products  in  the  Boston.  Massachusetts, 
and  Washington.  DC,  metropolitan 
areas;  (7)  the  terminaling  of  light 
petroleum  products  in  the  Norfolk. 
Virginia,  metropolitan  area;  (8)  the 
transportation  of  refined  light  petroleum 
products  to  the  inland  portions  of  the 
States  of  Mississippi.  Alabama,  Georgia, 
South  Carolina,  North  Carolina. 
Virginia,  and  Tennessee  (i.e.,  the 
portions  more  than  50  miles  from  ports 
such  as  Savannah,  Charleston. 
Wilmington  and  Norfolk)  ("inland 
Southeast");  (9)  the  transportation  of 
crude  oil  from  the  north  slope  of  the 
State  of  Alaska  via  the  Trans  Alaska 
Pipeline  System  ("TAPS");  (10)  the 
importation,  terminaling  and  marketing 
of  gasoline  and  diesel  fuel  in  the 
Territory  of  Guam;  (11)  the  refining  and 
marketing  of  paraffinic  lubricant  base 
oils  in  the  United  States  and  Canada; 
and  (12)  the  worldwide  manufacture 
and  sale  of  jet  turbine  lubricants. 

To  remedy  the  alleged 
anUcompetitivB  effects  of  the  merger, 
the  Proposed  Order  requires 
Respondents  to  divest  or  otherwise 
surrender  control  of:  (1)  All  of  Mobil's 
gasoline  marketing  in  the  Mid-Atlantic 
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(New  Jersey.  Pennsylvania,  Delaware, 
Maryland,  Virginia,  and  the  District  of 
Columbia),  and  all  of  Exxon's  gasoline 
marketing  in  the  Northeast  (Maine,  New 
Hampshire,  Vermont.  Massachusetts, 
Rhode  Island,  Connecticut,  and  New 
York):  (2)  Mobil's  gasoline  marketing  in 
the  Austin,  Bryan/College  Station, 
Dallas.  Houston  and  San  Antonio, 
Texas,  metropolitan  areas:  (3)  E.xxon's 
option  to  repurchase  retail  gasoline 
stores  from  Tosco  Corp.  in  Arizona:  (4) 
Exxon's  refinery  located  in  Benicia, 
California  ("Exxon  Benicia  Refinery"), 
and  all  of  Exxon's  gasoline  marketing  in 
California;  (5)  the  terminal  operations  of 
Mobil  in  Boston  and  in  the  Washington, 
D.C.  area,  and  the  ability  to  exclude  a 
terminal  competitor  from  using  Mobil's 
wharf  in  Norfolk;  (6)  either  Mobil's 
interest  in  the  Colonial  pipeline  or 
Exxon's  interest  in  the  Plantation 
pipeline:  (7)  Mobil's  interest  in  TAPS: 
(8)  the  terminal  and  retail  operations  of 
Exxon  on  Guam;  (9)  a  quality  of 
paraffinic  lubricant  base  oil  equivalent 
to  the  amount  of  paraffinic  lubricant 
base  oil  refined  in  North  America  that 
is  controlled  by  Mobil;  and  (10)  Exxon's 
jet  tiu-bine  oil  business.  The  terms  of  the 
divestitures  and  other  provisions  of  the 
Proposed  Order  are  discussed  more 
fully  in  Section  IV  below. 

The  Commission's  decision  to  issue 
the  Complaint  and  enter  into  the 
Agreement  Containing  Consent  Orders 
was  made  after  an  e.xtensive 
investigation  in  which  the  Commission 
examined  competition  and  the  likely 
effects  of  the  merger  in  the  markets 
alleged  in  the  Complaint  and  in  several 
other  markets,  including  the  worldwide 
markets  for  exploration,  development 
and  production  of  crude  oil;  markets  for 
crude  oil  exploration  and  production  in 
the  United  States  and  in  parts  of  the 
United  States:  markets  for  natural  gas  in 
the  United  States;  markets  for  a  variety 
of  petrochemical  products;  and  markets 
for  pipeline  transportation,  terminaling 
or  marketing  of  gasoline  or  other  fuels 
in  sections  of  the  country  other  than 
those  alleged  in  the  Complaint.  The 
Commission  has  not  found  reason  to 
believe  that  the  merger  would  result  in 
likely  anticompetitive  effects  in  markets 
other  than  the  markets  alleged  in  the 
Complaint. 

The  Commission  conducted  the 
investigation  leading  to  the  Complaint 
in  coordination  with  the  Attorneys 
General  of  the  States  of  Alaska, 
California,  Connecticut.  Maryland, 
Massachusetts,  New  Jersey.  New  York. 
Oregon,  Pennsylvania.  Texas,  Vermont, 
Virginia  and  Washington.  As  a  result  of 
that  joint  effort.  Respondents  have 
entered  into  agreements  with  the  Stales 
of  Alaska,  California,  Delaware, 


Maryland,  Massachusetts.  New  Jersev, 
New  York.  Oregon,  Pennsylvania. 
Rhode  Island.  'Texas.  Vermont,  Virginia 
and  Washington,  and  the  District  of 
Columbia,  settling  charges  that  the 
merger  would  violate  both  state  and 
federal  antitrust  laws. 

The  Complaint  alleges  in  12  counts 
that  the  merger  would  violate  the 
antitrust  laws  in  several  different  lines 
of  basiness  and  sections  of  the  country, 
each  of  which  is  discussed  below.  The 
analysis  applied  in  each  market 
generally  follows  the  analysis  set  forth 
in  the  FTC  and  U.S.  Department  of 
Justice  Horizontal  Merger  Guidelines 
(1997)  VMerger  Guidelines').  The 
efficiency  claims  of  the  Respondents,  lo 
the  extent  they  relate  to  the  markets 
alleged  in  the  Complaint,  are  small  and 
speculative  compared  lo  the  magnitude 
and  likelihood  of  the  potential  harm, 
and  would  not  restore  the  competition 
lost  as  a  result  of  the  merger  even  if  the 
efficiencies  were  achieved. 

A.  Count  I — Marketing  of  Gasoline  in 
the  Northeast  and  Mid-Atlantic 

Exxon  and  Mobil  today  are  two  of  the 
largest  marketers  of  gasoline  fi-om  Maine 
lo  Virginia,  and  would  be  the  largest 
marketer  of  gasoline  in  this  region  after 
the  merger,  but  for  the  remedy  specified 
in  the  Proposed  Order.  The  merging 
companies  are  direct  and  significant 
competitors  in  at  least  39  metropolitan 
areas  in  the  Northeast  and  Mid- 
Atlantic;  =  in  each  of  these  areas,  and  in 
each  of  the  Stales  in  the  Northeast  and 
Mid-Atlantic,  the  merger  would  result 
in  a  market  thai  is  at  least  moderately 
concentrated  and  would  significantly 
increase  concentration  in  that  market.^ 


^  Hartford.  Now  Haveo-Bridgeporl-Staniford. 
Waterbury-E>anbury,  New  London-Norwich.  CT; 
Dover.  Wilmington-Newark.  DE;  Washimston.  DC:; 
Bangor.  Lewiston-Aubinn.  Portland.  ME;"  Baltimon;. 
MD:  Bamstable-Vannoutli.  Boston-Worcester- 
Lawrence-Lowell-BrocMon,  M.f;  Atlantic -Cape 
May,  Bergen-Passaic,  lersey  City.  Middtesex- 
Somerset-Hunlerdon.  Monmouih-Ocean.  Newark. 
Trenton.  Vineland-Millville-Bndgeton.  NI;  Albony- 
Schenectady-Troy.  Dtjchess.  Nassau-Suffolk.  New 
York.  Newbuiigh.  NY;  Allentown-Bethlehem-Easton. 
.Mioona.  HaiTisbu[v-1.4*tMnun-Carlisle.  lohnstown, 
Uncaster.  Philadelphia.  Reading.  Scrsnton-Wilkes 
Ban<e.Hazelton.  Stale  College.  York.  PA; 
Providence-Warwick-Pawturkel.  R],  Norfolk- 
Virginia  Beach-Newport  News.  Richmood- 
Pelersburii.  VA;  Burlingloo.  VT  These  areas  are 
defined,  variously,  as  "MetropoUlan  Statistical 
.\reas  ■  ( "MSAs"),  "Primary  MeUopolitau  Statistical 
Areas"  ( "PMSAs ").  and  "New  England  County 
Metropolitan  Areas'*  ("NBCMAs")  by  the  Census 
Bureau. 

^  The  Commission  measures  market  concentration 
using  the  Herfindahl-Hirschman  Index  ("HHl'l. 
which  is  rjllculated  as  the  sum  of  the  squares  of  the 
shares  of  all  firms  in  the  market.  Merger  Guidelines 
ti  l.S.  Markets  with  HHIs  twtween  1000  and  1800 
are  deemed  "modentety  concentrated. '  and 
markets  with  IWls  ejuwding  1800  aie  deemed 
"highly  coacanbvted."  Where  the  HHl  resulting 
from  a  moiger  Bxcaeds  lOOO  and  the  merger 


Nineteen  of  these  39  metropolitan  areas) 
would  be  highly  concentrated  as  a  result 
of  this  merger.'  On  average,  the  four  top 
firms  in  each  metropolitan  area  would 
have  73%  of  sales;  the  top  four  firms  in 
the  Northeast  and  Mid-Atlantic  as  a 
whole  (Exxon  Mobil,  MoUva,=  BP 
Aracxx),  and  Sunoco)  would  on  average 
have  66%  of  each  of  these  metropolitan 
areas. 

The  Complaint  alleges  that  the 
marketing  of  gasoline  is  a  relevant 
product  market,  and  that  metropolitan 
areas  and  areas  contained  within  them 
are  relevant  geographic  markets.  The 
Commission  used  metropolitan 
statistical  areas  ("MSAs")  as  a 
reasonable  approximation  of  geographic 
markets  for  gasoUne  marketing  in  Shell 
Oil  Co..  C-3803  (1998),  and  BriUsh 
Petroleum  Co..  C-3868  (1999).  As 
desiaibed  below,  the  evidence  in  this 
investigation  suggests  that  pricing  and 
consumer  search  patterns  may  indicate 
smaller  geographic  markets  than  MSAs 
as  defined  by  the  Census  Bureau.  To 
that  extent,  using  MSAs  or  counties  to 
define  geographic  markets  likely 
understates  the  relevant  levels  of 
concentration.'' 

The  Commission  has  found  reason  lo 
believe  thai  the  merger  would 


increases  the  HHl  by  at  least  100.  the  merger 
"potentially  raisejs)  significant  competitive 
concerns  depending  on  the  fsclort  set  fbtlh  in 
Sections  2-5  of  the  Guidelines.  '  hlernrtt  Gulde'.tmts 
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*  Hartford.  New  Ij-jndon -Norwich.  CT:  I>over 
Wilmingloo-Newark.  DE.  Washington,  tx:.  Bangor 
Portland.  ME;  Bam^able-Yarmoulh.  MA,  Bet^icn- 
Passaic.  lemey  City.  Monmouth-Ocean.  Trenton  N}; 
Albany-Schenw.-tady.Troy.  Newburgh,  NY: 
Allentown-Bethlehem-EaKton,  Altoona.  lohnstown. 
State  College.  PA;  Burlington.  \^  in  Mch  of  lhesi> 
MSAs.  tha  increase  in  concentration  exceeds  100 
HHl  points.  "Where  the  post-merger  HHl  exceeds 
IBOO.  it  will  be  presumed  that  mergers  producing 
an  increase  in  the  HH]  of  more  tttan  100  points  arv 
likely  to  create  or  enhance  market  power  or 
facilitate  its  exercise.  The  presumption  may  he 
ovttrcome  by  a  showing  that  faMitors  set  ftxlh  in 
Sections  2~S  of  Uie  Guidfrlinm  make  it  unlilieit  that 
the  n>erger  will  create  or  enhance  market  power  or 
facilitate  its  exercise,  in  light  of  marttst 
concentration  and  market  shares  "  Merger 
CuldMimfsf^  1.51. 

*  Motiva  \1C  IS  the  refining  and  marketing  K'ini 
venture  between  Shell  Oil  Co..  Texaco  Inr  and 
Saudi  Armmts.  and  sells  gasoline  under  the    Shell  ' 
and'Texaco"  names  in  the  Eastern  United  Slates, 
Equilon  IXC.  a  refining  and  marketing  joint  venture 
between  Shell  and  Texaco,  sells  gasoline  under  the 
"Shell"  and  "Texaco"  names  in  the  Western  tJnjted 
Sutes. 

^  Exxon  and  Mobil  compete  in  at  least  134 
counties  in  39  MSAs  in  the  Northeast  and  Mid 
Atlantic;  61  of  those  counties  am  highly  ' 
concentrated  with  significant  increaaea  in 
concentration:  56  are  moderately  coiK«ntnite«l  with 
significant  incivases  in  concentration:  and  in  onjv 
five  counties  Itf  define<l  as  geographic  markeu.! 
would  the  merger  not  result  in  mcreBs«s  in 
concentration  exceeding  CuidWrnes  thresholds  S^ 
FTC  I ,  PPG  ludustrits.  fnc  .  798  1  Jd  150O.  1505 
ID.C  Or,  19861  fuse  of  data  in  broader  market  lo 
calculate  market  concentration  is  acceptaliie  where 
market  of  coocvm  would  lie  more  concnotratMll 
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significantly  reduce  competition  in  the 
moderately  and  highly  concentrated 
markets  that  would  result  from  this 
merger.  A  general  understanding  of  the 
channels  of  trade  in  gasoline  marketing 
is  necessary  to  understand  the 
Commission's  analysis  of  the 
competitive  issues  and  of  the  Proposed 
Order.  Gasoline  is  sold  to  the  general 
public  through  retail  gas  stations  of  four 
types:  (11  Company-operated  stores, 
where  the  branded  oil  company  owns 
the  site  and  operates  it  using  its  own 
employees:  (2)  lessee  dealer  stores, 
where  the  branded  company  owns  the 
site  but  leases  it  to  a  franchised  dealer, 

(3)  open  dealers,  who  own  their  own 
stations  but  purchase  gasoline  at  a  DTW 
price  from  the  branded  company:  and 

(4)  "jobber"  or  distributor  stores,  which 
are  supplied  by  a  distributor. 

Branded  oil  companies  set  the  retail 
prices  of  gasoline  at  the  stores  they 
operate,  and  sometimes  set  those  prices 
on  a  station-by-station  basis.  Lessee 
dealers  and  open  dealers  generally 
purchase  from  the  branded  company  at 
a  delivered  price  ("dealer  tank  wagon" 
or  "DTW")  that  the  branded  supplier 
likewi.se  might  set  on  a  station-by- 
station  basis.  In  Northeast  and  Mid- 
Atlantic.  DTW  prices  charged  by  Exxon, 
Mobil  and  their  major  competitors  are 
typically  set  using  "price  zones" 
established  by  the  supplier.  Price  zones, 
and  the  prices  used  within  them,  take 
account  of  the  competitive  conditions 
faced  by  particular  stations  or  groups  of 
stations.  There  might  be  10  or  more 
price  zones  established  by  an  individual 
oil  company  in  a  metropolitan  area. 

Distributors  or  jobbers  typically 
purchase  branded  gasoline  from  the 
branded  company  at  a  terminal  (paying 
a  terminal  "rack"  price),  and  deliver  the 
gasoline  themselves  to  jobber-supplied 
stations  at  prices  or  transfer  prices  set 
by  the  distributor. ' 
'  In  much  of  the  Northeast  and  Mid- 
Atlantic.  Exxon.  Mobil  and  their 
principal  competitors  (Motiva.  BP 
Amoco,  and  Simoco)  use  delivered 
pricing  and  price  zones  to  set  DTW 
prices  based  on  the  level  of  competition 
in  the  immediately  surrounding  area. 
These  DTW  prices  generally  are 
unrelated  to  the  cost  of  hauling  fuel 
from  the  terminal  to  the  retail  store. 
Gasoline  is  a  homogeneous  product,  and 
retail  prices  are  observable  (wholesale 
prices  and  retail  sales  volumes  are  also 
frequently  known  to  firms  in  the 
industry).  By  monitoring  the  retail 


prices  (and  volumes)  of  their 
competitors  in  the  immediate  area, 
branded  companies  can  and  do  adjust 
their  DTW  prices  in  order  to  take 
advantage  of  higher  prices  in  some 
neighborhoods,  without  having  to  raise 
price  throughout  a  metropolitan  area  as 
a  whole. 

The  use  of  price  zones  in  the  manner 
described  above  indicates  that  these 
competitors  set  their  prices  on  the  basis 
of  their  competitors'  prices,  rather  than 
on  the  basis  of  their  own  costs.  This  is 
an  earmark  of  oligopolistic  market 
behavior.  Thus.  Exxon.  Mobil  and  their 
principal  competitors  have  some  ability 
to  raise  their  prices  profitably,  and  have 
a  greater  ability  to  do  so  when  they  face 
fewer  and  less  price-competitive  tirms 
in  highly  local  markets.  'The  effects  of 
oligopolistic  market  structures  (where 
firms  base  their  pricing  decisions  on 
their  rivals'  prices,  and  recognize  that 
their  prices  affect  their  sales  volume) 
have  been  recognized  in  this  industry. 
See  Petroleum  Products  Antitrust 
Litigation.  906  F.2d  432,  443.  444  (9th 
Cir.  1990)  (examining  California 
gasoline  market  from  1968  to  1973), 
cert,  denied  sub  notn.  Chevron  Corp.  v. 
Arizona.  500  U.S.  959  (1991): 

•  *  "  (A)s  the  number  of  firms  in  a  market 
declines,  the  possibilities  for  interdependent 
pricing  increase  substantially-  In  determining 
whether  to  follow  a  unilateral  price  increase 
by  a  competitor,  a  firm  in  a  relatively 
concentrated  market  will  recognize  thai, 
because  its  pricing  and  output  decisions  have 
an  effect  on  market  conditions  and  will 
generally  be  watched  by  its  competitors, 
there  is  less  likelihood  that  any  shading 
would  go  undetected  or  be  ignored.  *   *   '  On 
the  other  hand,  the  firm  may  recognize  that 
the  higher  price  (charged  by  its  competitor) 
is  one  that  would  produce  higher  profits.  It 
may  therefore  decide  to  follow  the  price 
increase,  knowing  that  the  other  fuins  will 
likely  see  things  the  same  way  "   •   • 

We  recognize  that  such 
interdependent  pricing  may  often 
produce  economic  consequences  that 
are  comparable  to  those  of  classic 
cartels. 

Exxon  and  Mobil  are  each  other's 
principal  competitors  in  many  of  these 
markets,  and  the  elimination  of  Mobil  as 
an  independent  competitor  is  likely  to 
result  in  higher  prices." 


'  The  Commisxian  has  found  evliloQce  in  its 
Lnvesti^tiuDs  in  ttiis  industry  iodicaling  that  some 
branded  companies  have  experiDMDted  Willi  rabales 
and  discounts  to  iobben  based  oo  tbe  tocatioa  of 
particular  stations,  tberrisy  rtpUcating  the  effect  of 
price  sooe  tn  tbe  idlber  claas  of  trade. 


<*  In  finding  reason  to  believe  tlwt  this  merger 
Ukfilv  would  reduce  competiUon.  the  Commission 
has  not.  in  the  contQXI  of  this  investigation, 
concluded  that  these  practices  of  themselves  xiolale 
the  antitnjst  laws  or  constitute  unfair  methods  of 
competition  within  the  meaning  of  section  5  of  the 
FTC  Act.  flalbtir.  evidence  of  market  betiavlor 
provides  tbe  Commission  with  reason  to  believe 
that  these  moderately  and  highly  cDDctinlraled 
markets  are  not  fully  competitive  even  prior  to  the 
mei^r.  and  therefore  ttial  the  merger  likely  would 
reduce  competition  in  these  markets  whether  or  not 
ttw  posl-maiser  was  highly  concentrated. 


Market  incumbents  also  use  price 
zones  to  target  entrants  without  having 
to  lower  price  throughout  a  broader 
marketing  area.  With  a  large  and 
dispersed  network  of  stores,  an 
incumbent  can  target  an  entrant  by 
cutting  price  at  a  particular  store, 
without  cutting  prices  throughout  a 
metropolitan  area.  By  targeting  price- 
cutting  competitors,  incumbents  can 
(and  have)  deterred  entrants  from 
making  significant  investments  in 
gasoline  stations  (which  are  specialized, 
sunk  cost  facilities)  and  thus  from 
expanding  to  a  scale  at  which  the 
entrant  could  affect  price  throughout  the 
broader  metropolitan  area. 

While  branded  distributors 
historically  have  moderated  the  effects 
of  zone  pricing  through  arbitrage, 
distributors'  ability  to  do  so  is 
increasingly  limited  to  the  Northeast 
and  Mid-Atlantic  by  major  branded 
companies'  efforts  to  limit  their 
distribution  to  direct  channels, 
especially  in  major  metropolitan  areas. 
The  merger  would  reduce  interbrand 
competition  through  the  elimination  of 
one  independent  supplier:  the 
Commission  evaluated  the  effect  of  that 
reduction  in  interbrand  competition  in 
the  context  of  the  contemporaneous 
reduction  in  intrabrand  competition  that 
it  found  in  these  markets. 

Entry  appears  likely  to  constrain 
noncompetitive  behavior  in  the 
Northeast  and  Mid-Atlantip.  New  gas 
stations  sites  are  difficult  to  obtain  in 
the  Northeast  and  Mid-Atlantic,  and  the 
evidence  in  this  investigation  suggests 
that  entry  through  the  construction  of 
new  stations  is  unlikely  to  occur  in  a 
manner  sufficient  to  constrain  price 
increases  by  incumbents.  As  in  British 
Petroleum  Co..  C-3868.  the  Commission 
has  not  seen  substantial  evidence  that 
jobbers  or  open  dealers  are  likely  to 
switch  to  new  entrants  in  the  event  of 
a  small  price  increase.  Therefore,  the 
Commission  has  found  it  imlikely  that 
a  new  entrant  might  enter  a  market  by 
converting  such  stations  in  a  manner 
that  would  meaningfully  constrain  the 
behavior  of  inctimbents. 

The  merger  is  likely  to  reduce 
competition  in  Northeastern  and  Mid- 
Atlantic  gasoline  markets  and  could 
result  in  a  price  increase  of  1  %  or  more. 
A  1%  price  increase  on  gasoline  sold  in 
the  Northeast  and  Mid-Atlantic  (and  in 
the  Texas  and  Arizoiu  markets 
discussed  below)  would  cost  consumers 
approximately  $240  million  annually. 
As  described  below,  the  Proposed  Order 
seeks  to  preserve  competition  by 
requiring  Respondents  to  divest  all 
branded  stations  of  Exxon  or  Mobil 
throughout  the  Northeast  and  Mid- 
Atlantic:  (1)  All  Exxon  branded  gas 
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stations  (company  operated,  lessee 
dealer,  open  dealer  and  jabber)  in 
Maine,  New  Hampshire,  Vermont, 
Rhode  Island,  Connecticut,  and  New 
York,  and  (2)  all  Mobil  branded  stations 
in  New  Jersey,  Peimsylvania,  Delaware, 
Maryland,  Virginia  and  the  District  of 
Columbia. 

B.  Coimt  II — Marketing  of  Gasoline  in 
Metropolitan  Areas  in  Texas 

Exxon  and  Mobil  compete  in  the 
marketing  of  gasoline  in  several 
metropolitan  areas  in  Texas,  and  in  five 
of  those  metropolitan  areas  (Austin, 
Bryan/College  Station,  Dallas.  Houston 
and  San  Antonio)  the  merger  would 
result  in  a  moderately  or  highly 
concentrated  market.  The  evidence 
collected  in  the  investigation  indicates 
that  market  conditions  in  these  Texas 
markets  resemble  those  found  in  the 
Northeast  and  Mid-Atlantic,  particularly 
in  the  use  of  delivered  pricing  and  zone 
pricing  to  coordinate  prices  and  deter 
entry.  The  Proposed  CJrder  therefore 
required  Respondents  to  divest  and 
assign  Mobil's  gasoline  marketing 
business  in  these  areas,  as  described 
below. 

C.  Count  m — Marketing  of  Gasoline  in 
Arizona 

Mobile  markets  motor  gasoline  in 
Arizona.  Exxon  gasoline  is  marketed  in 
Arizona  by  Tosco  Corporation,  which 
acquired  Exxon's  Arizona  marketing 
assets  and  the  businesses  and  the  right 
to  sell  Exxon  branded  gasoline  in  1994. 
Gasoline  marketing  in  Arizona  is 
moderately  concentrated. 

Ihirsuant  to  the  agreement  under 
which  Exxon  sold  its  Arizona  assets  to 
Tosco.  Exxon  retains  the  option  of 
repurchasing  the  retail  gasoline  stores 
sold  to  Tosco  in  the  event  Tosco  were 
to  convert  the  stations  from  the  "Exxon  " 
brand  to  another  brand  (including 
another  brand  owned  by  Tosco).  The 
merger  creates  the  risk  that  competition 
between  the  merged  company  and 
Tosco  (selling  Exxon  branded  gasoline) 
coiUd  be  reduced  by  restricting  Tosco's 
incentive  and  ability  to  compete  against 
Mobil  by  converting  the  stores  to  a 
brand  owned  by  Tosco.  The  Proposed 
Order  terminates  Exxon's  option  to 
repurchase  these  stations. 

D.  Count  rv— Refining  and  Marketing  of 
CARS  Gasoline 

Exxon  and  Mobil  both  refine  motor 
gasoline  for  use  in  California,  which 
requires  that  motor  gasoline  used  in  that 
State  meet  particularly  stringent 
pollution  specifications  mandated  by 
the  C^fomia  Air  Resources  Board 
("CARB,"  hence  "CAI5B  gasoline"). 
More  than  95%  of  the  CARB  gasoline 


sold  in  California  is  refined  by  seven 
firms  (Chevron.  Tosco,  Equilon,  ARCO, 
Exxon,  Mobil  and  Ultramar  Diamond 
Shanu'ock),  all  of  which  operate 
refineries  in  California.  Those  seven 
firms  also  control  more  than  90%  of 
retail  sales  of  gasoline  in  Cahfomia 
through  gas  stations  under  their  brands. 

The  Ck)mplaint  alleges  that  the 
refining  and  marketing  of  CARB 
gasoline  is  a  product  market  and  line  of 
commerce.  Motorists  of  gasoline-fueled 
automobiles  are  imlikely  to  switch  to 
other  fuels  in  response  to  a  small  but 
significant  and  oontransitory  increase  in 
the  price  of  CARB  gasoline,  and  only 
CAIIB  gasoline  may  be  sold  for  use  in 
California.  As  described  below,  the 
refining  and  marketing  of  gasoline  in 
California  is  tightly  integrated:  refiners 
that  lack  marketing  in  California,  and 
marketers  that  lack  refineries  on  the 
West  Coast,  do  not  effectively  constrain 
the  price  and  output  decisions  of 
incumbent  refiner-marketers. 

California  is  a  section  of  the  coimtry 
and  geographic  market  for  CARB 
gasoline  refining  and  marketing  because 
the  refiner-marketers  in  (California  can 
profitably  raise  prices  by  a  small  but 
significant  and  nontransitory  amoimt 
without  losing  significant  sales  to  other 
refiners.  The  next  closest  refineries, 
located  in  the  U.S.  Virgin  Islands  and  in 
Texas  and  Louisiana,  do  not  supply 
CARB  gasoline  to  California  except 
during  supply  disruptions  at  California 
refineries,  and  are  unlikely  to  supply 
CARB  gasoline  to  California  in  response 
to  a  small  but  significant  and 
nontransitor>'  increase  in  price  because 
of  the  price  volatility  risks  associated 
with  opportunistic  shipments  and  the 
small  number  of  independent  retail 
outlets  that  might  purchase  from  an  out- 
of-market  firm  attempting  to  take 
advantage  of  a  price  increase  by 
incumbent  refiner-marketers. 

To  a  much  greater  extent  than  in 
many  other  parts  of  the  countr)'.  the 
seven  refiner-marketers  in  C^ifomia 
own  their  stations,  and  operate  through 
company-operated  stations,  lessee 
dealers  and  open  dealers,  rather  than 
through  distributors."  The  marketing 
practices  described  in  the  Northeast  and 
Mid-Atlantic,  see  Section  III.A  above, 
are  employed  in  California  and  are 
reinforced  by  the  refiner-marketers' 
more  comf^te  control  of  the  marketing 
chaimel.  CJne  effect  of  the  close 
integration  between  refining  and 
marketing  in  C^alifomia  in  that  refiners 


"Exxon  is  unique  among  these  Rniis  in  operating 
piimaiilv  through  (obbars  in  (^lifomis.  Exxon  also 
differs  from  its  competitors  in  that  a  substantial 
portion  of  its  refinery  output  is  not  sold  under  the 
Exxon  name,  but  is  sold  to  non-integrated  marketers 
and  through  other  charmols 


outside  the  West  Coasi  caiuot  easily 
find  outlets  for  imported  cargoes  of 
CARB  gasoline,  since  nearly  all  the 
outlets  are  controlled  by  incumbent 
refiner-marketers.  Likewise,  the 
extensive  integration  of  refining  and 
marketing  makes  it  more  difficult  for  the 
few  non-integrated  marketers  to  ttim  to 
imports  as  a  source  of  supply,  since 
individual  independents  lack  the  scale 
to  import  cargoes  economically  and  thus 
must  rely  on  California  refiners  for  their 
usual  supply.  The  Commissions 
investigation  indicated  that  vertical 
integration  and  the  resulting  lack  of 
independent  import  customers,  rather 
than  the  cost  of  imports,  is  the  principal 
barrier  to  supply  6t>m  outside  the  West 
Coast. 

As  measured  by  refinery  capacity,  the 
merger  will  increase  the  HHI  for  CARB 
gasoline  refining  capacity  on  the  West 
CkMSt  by  171  points  to  1699.  at  the  high 
end  of  the  "moderately  concentrated  ' 
range  of  the  Merger  Guidelines.  The 
Guidelines'  "numerical  divisions  (of 
HHI  ranges)  suggest  greater  precision 
than  is  possible  with  the  available 
economic  tools  and  information.  Other 
things  being  equal,  cases  falUng  just 
^above  and  just  below  a  threshold 
present  comparable  competitive  issues" 
W.  §1.5. 

CARB  gasoline  is  a  homogeneous 
product,  and  (as  in  the  Nor^east  and 
Mid-Atlantic)  wholesale  and  retail 
prices  are  publicly  available  and  widely 
reported  to  the  industry.  Integrated 
refiner-marketers  careKilly  monitor  the 
prices  charged  by  their  competitors' 
retail  outlets,  and  therefore  readily  can 
identif>'  firms  that  deviate  from  a 
coordinated  or  collusive  price. 

Entry  by  a  refiner  or  marketer  is 
imlikely  to  be  timely,  likely,  and 
sufficient  to  defeat  an  anticompetitive 
price  increase  because  new  refining 
capacity  requires  substantial  sunk  costs 
Retail  entry  is  likewise  difficult  and 
costly,  particularly  at  a  scale  that  would 
support  supply  fix>m  an  out-of-market 
refinery. 

The  merger  could  raise  the  costs  of 
CARB  gasoline  substantially,  a  1  %  price 
increase  would  cost  California 
consumers  more  than  $100  million 
annually  To  remedy  the  harm,  the 
Proposed  Order  requires  the 
Respondents  to  divest  Exxon's  Benecia 
refinery,  which  refines  CARB  gasoline, 
and  E»con's  marketing  in  California,  as 
described  more  fully  below.  This 
divestiture  will  eliminate  the  refining 
overlap  in  the  West  Coast  market 
otherwise  presented  by  the  metier. 
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E.  Count  V — Navy  Jet  Fuel  on  the  West 
Coast 

The  U.S.  Navy  requires  a  specific 
formulation  of  jet  fuel  that  differs  from 
conunercial  jet  fuel  and  jet  fuel  used  in 
other  military  applications.  Three 
refiners,  including  Exxon  and  Mobil, 
have  bid  to  supply  the  Navy  on  the  West 
Coast  in  recent  years.  The  merger  will 
eliminate  one  of  these  forms  as  an 
independent  bidder,  raising  the 
likelihood  that  the  incumbents  could 
raise  prices  by  at  least  a  small  amount, 
since  other  bidders  are  unlikely  to  enter 
the  market.  The  divestiture  of  Exxon's 
Benecia  refinery,  described  below, 
resolves  this  concern. 

F.  Count  V] — Terminaling  of  Light 
Petroleum  Products  in  Metropolitan 
Boston  and  Washington 

Petroleum  terminals  ate  facilities  that 
provide  temporary  storage  of  gasoline 
and  other  petroleum  products  received 
from  a  pipeline  or  marine  vessel,  and 
then  redelivers  these  products  from  the 
terminal's  storage  tanks  into  trucks  or 
transport  trailers  for  ultimate  delivery  to 
retail  gasoline  stations  or  other  buyers. 
Terminals  provide  an  important  link  in 
the  distribution  chain  for  gasoline 
between  refineries  and  retail  service 
stations.  There  are  no  substitutes  for 
petroleum  terminals  for  providing 
terminaling  services. 

Count  VI  of  the  Complaint  identifies 
two  metropolitan  areas  that  are  relevant 
sections  of  the  country  (i.e..  geographic 
markets)  in  which  to  analyze  the  effects 
of  the  merger  on  terminaling: 
Metropolitan  Boston,  Massachusetts  and 
WasbiJDgton.  DC.  Exxon  and  Mobil  both 
operate  terminals  that  supply  both  of 
these  metropolitan  areas  with  gasoline 
and  other  light  petroleum  products. 

The  Complaint  charges  that  the 
terminaling  of  gasoline  and  other  light 
petroleum  products  in  each  of  these 
metropolitan  areas  is  highly 
concentrated,  and  would  become 
significantly  more  concentrated  as  a 
result  of  the  merger.  Entr>-  into  the 
terminaling  of  gasoline  and  other  light 
petroleum  products  in  each  of  these 
metropolitan  areas  is  difficult  and 
would  not  be  timely,  likely,  or  sufficient 
to  prevent  anticompetitive  effects  that 
may  result  bom  the  merger.'" 
Paragraphs  VII  and  VIII  of  the  Proposed 
Order  therefore  require  Respondents  to 
divest  Mobil's  Boston  and  Manassas. 
Virginia,  terminals. 


'"The  CotmniMion  hu  found  reason  to  believB 
that  tRnnioat  mer^rs  would  be  onticompatitive  on 
prior  occiuioos.  E.g..  British  Pelmleum  Co..  C-3a6a: 
Shell  Oil  Co..  Texuco  Inc..  104  F.T  C  241  (19»4); 
Chryron  Corf..  104  F.T.C.  597  (19»4) 


G.  Coimt  Vn— Terminaling  of  Gasoline 
in  Norfolk.  Virginia 

The  Complaint  charges  that 
terminaling  of  gasoline  and  other  light 
petroleum  products  is  highly 
concentrated  in  the  Norfolk.  Virginia 
area.  Exxon  currently  terminals  gasoline 
in  Norfolk,  although  Mobil  does  not. 
Mobil  does  terminal  other  light 
petroleum  products  there,  and  another 
terminaling  firm,  TransMontaigne,  on 
occasion  uses  Mobil's  wharf  to  receive 
gasoline  shipments.  Since 
TransMontaigne  terminals  gasoline  in 
competition  with  Exxon,  the  merger 
would  create  or  enhance  Mobil's 
incentive  to  deny  TransMontaigne 
access  to  Mobile's  dock  or  increase  the 
cost  of  such  access,  thereby  limiting 
TransMontaigne's  ability  to  compete 
against  Exxon  in  the  terminaling  of 
gasoline.  The  Proposed  Order  remedies 
this  effect  of  the  merger. 

H.  Count  Vin — Transportation  of 
Refined  Light  Petroleum  Products  to  the 
Inland  Southeast 

The  inland  Southeast  receives 
essentially  all  of  its  refined  light 
petroleum  products  (including  gasoline, 
dieseifuel  and  jet  fuel)  from  either  the 
.  Colonial  pipeline  or  the  Plantation 
pipeline.  These  two  pipelines  largely 
run  parallel  to  each  other  from 
Louisiana  to  Washington,  DC,  and 
directly  compete  to  provide  petroleum 
product  transportation  services  to  the 
inland  Southeast.  Mobil  owns 
approximately  1 1  percent  of  Colonial 
and  has  representation  on  the  Colonial 
Board  of  Directors.  Exxon  owns 
approximately  49  percent  of  Plantation, 
is  one  of  Plantation's  two  shareholders, 
and  has  representation  on  Plantation's 
Board. 

The  proposed  transaction  would  put 
the  merged  entity  in  a  position  to 
participate  in  the  governance  of  both 
pipelines,  and  to  receive  confidential 
competitive  information  of  each 
pipeline.  Through  its  position  as  one  of 
Plantation's  two  shareholders. 
Respondents  could  prevent  Plantation 
from  taking  actions  to  compete  with 
Colonial.  As  a  result,  the  merger  is 
likely  substantially  to  lessen 
competition,  including  price  and  service 
competition,  between  the  two  pipelines. 
The  Commission  has  twice  previously 
recognized  that  control  of  overlapping 
interests  in  these  two  pipelines  might 
substantially  reduce  competition  in  the 
market  for  transportation  of  light 
petioleimi  products  to  this  section  of  the 
country.  Shell  Oil  Co..  C-3803;  Chevron 
Corp..  104  F.T.C.  597,  601,  603.  To 
prevent  competitive  harm  from  the 
merger.  Section  IX  of  the  Proposed 


Order  requires  Respondents  to  divest  to 
a  third  party  or  parties  the  Exxon  or 
Mobil  pipeline  interest. 

1.  Count  IX — Transportation  of  Alaska 
North  Slope  Crude  Oil 

Exxon  and  Mobil  are  two  of  the  seven 
owners  of  the  Trans  Alaska  Pipeline 
System  ("TAPS"),  which  is  the  only 
means  of  transporting  crude  oil  from  the 
Alaska  North  Slope  ("ANS")  to  port  in 
Valdez,  Alaska.  ANS  crude  is  shipped 
primarily  (but  not  exclusively)  to 
refineries  in  California  and  Washington 
State.  A  relatively  small  amount  of  ANS 
crude  is  used  within  Alaska,  and  some 
ANS  is  sold  to  refineries  in  Asia.  Exxon 
owns  20%  of  TAPS,  while  Mobil  ovras 
3%.  The  owners  of  TAPS  are  entitled  to 
capacity  on  the  pipeline  (which  they 
can  resell)  in  proportion  to  their 
ownership  interests.  Some  TAPS 
owners — Mobil,  in  particular — have 
discounted  their  tariffs  in  an  effort  to 
attract  additional  shippers. 

Exxon  and  Mobil  both  have  available 
capacity  on  TAPS.  i.e..  capacity  not 
needed  to  carry  their  own  production. 
Based  on  available  capacity,  the  merger 
would  increase  the  HHI  by  268.  to  5103. 
The  merger  would  eliminate  Mobil,  a 
significant  discoimter  on  TAPS,  as  an 
independent  firm,  and  reduce  Exxon's 
incentives  to  discount  TAPS  tariffs. 
Entry  is  unlikely  to  defeat  this  price 
increase,  since  a  second  crude  oil 
pipeline  is  highly  unlikely  to  be  built. 
In  the  absence  of  the  Proposed  Order, 
the  merger  could  raise  costs  to 
purchasers  of  ANS  crude  oil  by  S3. 5 
million  annually.  The  Proposed  Order 
eliminates  this  risk  by  requiring  the 
Respondents  to  divest  Mobil's  interest 
in  TAPS. 

J.  Cotut  X — Terminaling  and  Marketing 
of  Gasoline  and  other  Light  Petroleum 
Products  in  Guam 

Gasoline  and  diesel  fuel  are  supplied 
into  Guam,  primarily  finm  Singapore, 
into  terminals  on  Guam  owned  by 
Mobil,  Exxon  and  Shell,  who  are  the 
principal  marketers  of  gasoline  on 
Guam.  Terminal  capacity  is  essential  to 
light  petroleum  products  marketing  on 
Guam.  Consumers  of  gasoline  have  no 
alternative  but  to  buy  gasoline  on  Guam. 
Accordingly,  the  relevant  market  to 
analyze  the  transaction  is  the 
importation,  terminaling  and  marketing 
of  gasoline  on  Guam.  Mobil  and  Exxon 
are  the  two  largest  marketers  on  Guam. 
The  market  is  highly  concentrated.  The 
merger  will  raise  the  HHI  by  more  than 
2800  points  to  7400.  measured  by 
station  count;  Exxon  Mobil  would  have 
36  of  Guam's  43  stations,  or  84%  of 
stations. 
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The  market  is  subject  to  coordination. 
There  are  three  companies,  and  the 
merger  would  reduce  their  number  to 
two.  The  product  is  homogeneous,  and 
prices  are  readily  observed.  New  entr\' 
is  unlikely  to  defeat  an  anticompetitive 
price  increase.  An  entrant  would  require 
sufficient  terminal  capacity  and  enough 
retail  outlets  to  be  able  to  buy  gasoline 
at  the  tanker-load  level,  or  350.000 
barrels.  Terminal  capacity  of  this  scale 
is  unavailable  in  Guam.  In  1988  a  firm 
attempted  to  enter  Guam  relying  on 
publicly  available  terminaling:  it  exited 
within  seven  years,  and  sold  its  four 
stations  to  Mobil. 

Section  III  of  the  Proposed  Order 
restores  competition  by  requiring 
Respondents  to  divest  Exxon's  terminal 
and  retail  assets  on  Guam. 

L.  Count  XI— Paraffinic  Base  Oil  in  the 
United  States  and  Canada 

Paraffinic  base  oil  is  a  refined 
petroleum  product  that  forms  the 
foundation  of  most  of  the  world's 
finished  lubricants.  Base  oil  is  mixed 
with  chemical  additives  and  forms 
finished  lubricants,  such  as  motor  oil 
and  automatic  transmission  fluid.  Most 
base  oil  is  used  to  make  products  that 
lubricate  engines,  but  base  oil  can  be 
mixed  with  additives  to  create  a  large 
variety  of  finished  products  like 
newspaper  ink  or  hydraulic  fluid." 

Currently  Exxon  produces  45.9  MBD 
of  paraffinic  base  oil  in  North  America. 
Mobil  controls  23.8  MBD  of  base  oil 
production.  A  combined  Exxon-Mobil 
would  control  35  percent  of  the  base  oil 
produced  in  North  America.  As  the 
largest  base  oil  producer  ia  the  United 
States  and  Canada,  Exxon  already 
dominates  the  base  oil  market.  With  the 
addition  of  Mobil's  sizeable  capacity, 
Exxon  would  have  even  greater  control 
over  base  oil  pricing. 

Exxon  is  the  price  leader  in  base  oil 
in  the  United  States  and  Canada.  Other 
base  oil  producers  do  not  expand 
production  to  take  advantage  of  Exxon 
price  increases.  Imports  do  not  increase 
when  United  States  prices  increase 
because  transportation  costs  are  too 
great.  Entry  into  the  base  oil  market 
requires  large  capital  investments  and 
would  be  unlikely  to  have  any  effect 
within  the  next  two  years. 

The  Proposed  Order  remedies  the 
likely  effects  of  the  likely  merger  by 
requiring  Respondents  to  surrender 
control  of  a  quantity  of  base  oil 


' '  Otlior  types  of  bas«  oil.  including  naphthenir 
and  synthetic  base  oils,  are  nut  substitutPA  for 
parafTlnii:  ba.se  oil  because  the  user^  of  paraffinic 
base  oil  would  not  switch  to  other  base  oils  In  the 
event  of  a  small  but  slgiuficant.  nontransitory 
Intaaase  in  price  for  paraffinic  base  oils. 


production  equivalent  to  Mobil's 
production  in  the  United  States. 

M.  Count  XII— Jet  Turbine  Oil 

let  turbine  oil  (also  known  as  ester- 
based  turbine  oil)  is  used  to  lubricate 
the  internal  parts  of  jet  engines  used  to 
power  aircraft.  Exxon  and  Mobil 
dominate  the  sales  of  jet  turbine  oil. 
with  approximately  equal  shares  that, 
combined,  account  for  75%  of  the 
worldwide  market  (defined  broadly), 
and  approach  90%  of  worldwide  sales 
to  commercial  airlines. 

Entry  into  the  development, 
production  and  sale  of  jet  turbine  oil  is 
not  likely  to  occur  on  a  timely  basis,  in 
fight  of  the  time  required  to  develop  a 
jet  turbine  oil  and  to  obtain  the 
necessarj'  approvals  and  qualifications 
from  the  appropriate  military  and 
civilian  organizations  The  merger 
would  eliminate  the  direct  competition 
between  Exxon  and  Mobil,  and  create  a 
virtual  monopoly  in  sales  to  commercial 
airlines.  The  Proposed  Order  remedies 
the  effect  of  the  merger  by  requiring 
Respondents  to  cfivesl  Exxon's  jet 
turbine  oil  business. 

A'.  BfisoluUon  of  the  Competitive 
Concerns 

On  November  30. 1999.  the 
Commission  provisionally  entered  into 
the  Agreement  Containing  Consent 
Orders  with  Exxon  and  Mobil  in 
settlement  of  a  Complaint  The 
Agreement  Containing  Consent  Orders 
contemplates  that  the  Commission 
would  issue  the  Complaint  and  enter 
the  Proposed  Order  and  the  Order  to 
Hold  Separate. 

A.  General  Terms 

Each  divestiture  or  other  disposition 
required  by  the  Proposed  Order  must  be 
made  to  an  acquirer  that  receives  the 
prior  approval  of  the  Commission  and 
in  a  manner  approved  by  the 
Commission,  and  must  be  completed 
within  nine  months  of  executing  the 
Agreement  Containing  Consent  Orders 
(except  that  the  divestiture  of  the 
Benicia  Refinery  and  Exxon  marketing 
in  California  must  be  completed  within 
twelve  months  of  executing  the 
Agreement  Containing  Consent  Orders). 

Respondents  are  required  to  provide 
the  Commission  with  a  report  of 
compliance  with  the  Proposed  Order 
every  sixty  (60)  days  until  the 
divestitures  are  completed,  and 
annually  for  a  period  of  20  years. 

In  the  event  Respondents  fail  to 
complete  the  required  divestitures  and 
other  obligations  in  a  timely  manner, 
the  Proposed  Order  authorizes  the 
Commission  to  appoint  a  trustee  or 
trustees  to  negotiate  the  divestiture  of 


either  the  divestiture  assets  or  of  "crown 
jewels."  alternative  asset  packages  that 
are  broader  than  the  divestiture  assets. 
The  i3own  jewel  for  the  Exxon 
Northeastern  Marketing  Assets  is 
Mobil's  marketing  in  the  same  area;  for 
the  Mobil  Mid-Atlantic  Marketing 
Assets.  Exxon's  marketing  in  the  same 
area;  >-  for  the  Exxon  California  Refining 
and  Marketing  Assets,  the  Mobil 
California  Refining  and  Marketing 
Assets:  for  the  Mobil  Texas  Marketing 
Assets,  the  E.>3ton  Texas  Marketing 
Assets;  for  Mobil's  interest  in  TAPS. 
Exxon's  interest  in  TAPS:  for  the 
paraffinic  base  oil  to  be  sold.  Mobil's 
Beaumont  Refinery;  and  for  Exxon's  Jet 
Turbine  Oil  Btisiness.  Mobil's  Jet 
Turbine  Oil  Business.  In  each  case,  the 
crown  jewel  is  a  significantly  larger 
asset  package  than  the  divestiture  assets 

Respondents  have  also  agreed  to  the 
entry  of  an  Order  to  Hold  Separate  and 
Maintain  Assets,  and  the  Commission 
has  entered  that  Order.  Under  the  terms 
of  that  Order,  until  the  divestitures  of 
the  Benicia  Refinery,  marketing  assets, 
base  oil  production  and  jel  turbine  oil 
business  have  been  completed. 
Respondents  must  maintain  Mobil's 
Northeastern.  Mid- Atlantic  and  Texas 
fuels  marketing  businesses.  Mobil's 
California  refining  and  marketing 
businesses,  and  Exxon's  ester  based 
turbine  oil  business  as  separate, 
competitively  viable  businesses,  and  not 
combine  them  with  the  operations  of  the 
merged  company.  Under  the  terms  of 
the  Proposed  Older.  Respondents  must 
also  maintain  the  assets  to  be  divested 
in  a  manner  that  will  preserve  their 
viability,  competitiveness  and 
marketability,  and  must  not  cause  their 
wasting  or  deterioration,  and  cannot 
sell,  transfer,  or  otherviise  impair  the 
marketability  or  viability  of  the  assets  to 
be  divested.  The  Proposed  Order  and 
the  Hold  Separate  Order  specify  these 
obligations  in  greater  detail. 

To  avoid  conflicts  between  the 
Proposed  Order  and  the  Slate  consent 
decrees,  the  Commission  has  agreed  to 
extend  the  time  for  divesting  particular 
assets  if  all  of  the  following  conditions 
are  satisfied:  (1)  Respondents  have  fully 
complied  with  the  Proposed  Order;  (2) 
Respondents  submit  a  complete 
application  in  support  of  the  divestiture 
of  the  assets  and  businesses  to  be 
divested;  (3)  the  Commission  has  in  fact 
approved  a  divestiture;  but  (4) 


"The  ■'croWTi  jewel"  divestiture  would  include 
the  exclusive  right  to  use  the  Exxon  or  Motril  name 
las  the  case  may  be|  in  the  portiaenl  Stales  for  ut 
least  20  years.  If  RespondenLs  fail  to  divest  both  the 
Exxon  Nortbitast  Marieting  Assets  and  the  Mobil 
Mid-Atlantic  Marketint:  .Assets,  tha  Commissicm 
may  direct  the  tnjstee  to  divest  all  of  Euon's 
marketing  from  Maine  tu  Virgbiia. 
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Respondents  have  certified  to  the 
Commission  within  ten  days  after  the 
Commission's  approval  of  a  divestiture 
that  a  State  has  not  approved  that 
divestiture.  If  these  conditions  are 
satisfied,  the  Commission  will  not 
appoint  a  trustee  or  impose  penalties  for 
an  additional  sixty  days,  in  order  to 
allow  Respondents  either  to  satisfy  the 
State's  concerns  or  to  produce  an 
acquirer  acceptable  to  the  Commission 
and  the  State.  >^  If  at  the  end  of  that 
additional  period,  the  State  remains 
unsatisfied,  the  Commission  may 
appoint  a  trustee  and  seek  penalties  for 
noncompliance. 

B.  Gasoline  Marketing  in  the  Northeast 
and  Mid-Atlantic 

Sections  IV  and  V  of  the  Proposed 
Order  are  intended  to  preserve 
competition  in  gasoline  marketing  in  the 
Northeast  and  Mid-Atlantic  by  requiring 
Respondents  to  divest  to  an  acquirer 
approved  by  the  Commission  all  retail 
gasoline  stations  owned  by  Exxon  (or 
leased  by  Exxon  from  another  person)  in 
Maine.  Massachusetts.  New  Hampshire. 
Vermont.  Rhode  Island.  Connecticut, 
and  New  York  (Proposed  Order  1 1V.A). 
and  to  assign  to  the  acquirer  of  those 
stations  all  dealer  leases  and  franchise 
agreements  and  all  supply  contracts 
ivith  branded  jobbers  (i  IV.B).  The 
Proposed  Order  defines  "Existing  Lessee 
.Agreements  "  and  "Existing  Supply 
Agreements"  broadly,  to  include  the 
totality  of  the  relationship  between 
Respondents  and  the  dealers  and 
distributors  to  be  assigned. '•' 
Respondents  will  divest  and  assign 
similar  interests  in  all  Mobil  stations  in 
New  Jersey.  Pennsylvania,  Delaware. 
Maryland.  Virginia  and  the  District  of 
Columbia  (H  V.A-B).  The  assigrunent 
of  dealer  leases  and  franchise 
agreements  is  intended  not  to  effect  a 
material  change  in  the  rights  and 
obligations  of  the  parties  to  those  leases 
and  franchise  agreements.  Exxon  and 
Mobil  will  divest  approximately  676 
owned  or  leased  stores  and  assign 
supply  agreements  for  1,064  additional 
stores  in  the  Northeast  and  Mid- 
Atlantic. 


>^  The  conseol  decree  betweeo  RespondeDts  and 
the  SUlles  of  Coonecticul.  Maryland.  Mas&achuftelts. 
New  lersey.  New  York.  Peiuuylvania.  Vermonl  and 
Virginia  pct)Vide»  Ihat  a  State  Uial  obfects  to  a 
proposed  acquiror  must  petition  tire  court  before 
which  the  decree  is  pending  to  rule  on  tlie 
suitability  of  the  proposed  acquirer.  In  the  event 
siuth  a  motion  is  made.  Respondents'  time  to  divest 
under  the  Proposed  Order  is  tolled  until  the  tnatler 
is  resolved- 

■■The  assigned  relationship  does  not  include 
business  format  franchises  for  the  sale  of  ancillary 
prodiicts  [e.g..  restaurant  franchises)  other  than 
gasoline  and  diese)  fuel. 


To  effectuate  the  divestiture  of 
stations  and  assignment  of  franchise 
agreements.  Respondents  shall  enter 
into  an  agreement  with  the  acquirer 
imder  which  Respondents  shall  allow 
the  acquirer  to  use  the  Exxon  or  Mobil 
name,  as  the  case  may  be,  for  up  to  10 
years  (with  the  possibility  of  further  use 
of  the  name  by  mutual  agreement 
thereafter)  (H  IV.C.  V.C).  Pursuant  to 
that  agreement,  the  acquirer  will  have 
the  exclusive  right  to  use  the  Exxon  or 
Mobil  name,  as  the  case  may  be.  in 
connection  with  the  sale  of  branded 
gasoline  and  diesel  fuel  in  these  states, 
and  will  have  the  right  to  accept  Exxon 
or  Mobil  credit  cards  and  to  sell  other 
Exxon  or  Mobil  branded  products  (e.g.. 
motor  oil)  at  gas  stations  in  these  states. 
The  acquirer  will  have  the  right  to 
expand  the  Exxon  or  Mobil  network  in 
these  states,  as  the  case  may  be.  by 
opening  new  stores  or  converting  stores 
to  the  Exxon  or  Mobil  branch  (Hf  IV.C. 
IV.F.  V.C.  V.F). 

It  is  the  Commission's  contemplation 
that  the  acquirers  will  seek  to  transition 
the  existing  Exxon  and  Mobil  networks 
to  their  own  brands. '^  The  Proposed 
Order  requires  the  respective  ELxxon  and 
Mobil  packages  to  be  divested  to  a 
single  acquirer  (although  both  packages 
may  be  divested  to  the  same  acquirer). 
The  divestiture  and  assignment  of  large 
packages  of  retail  gasoline  stations 
should  allow  the  acquirer  the  ability  to 
efficiently  advertise  a  brand,  develop 
credit  card  and  other  marketing 
programs,  persuade  distributors  to 
market  the  acquirer's  brand,  and 
otherwise  compete  in  the  sale  of 
branded  gasoline. 

The  acquirer  will  nonetheless  be 
allowed  to  continue  to  offer  the  Exxon 
or  Mobil  name,  as  the  case  may  be,  to 
dealers  and  jobbers  in  order  to  allow  the 
acquirer  to  preserve  the  network  to  the 
greatest  extent  feasible  and  to  comply 
with  the  requirements  of  the  Petroleum 
Marketing  Practices  Act,  15  U.S.C,  2801 
et  seq.  ( "PMPA  ").  Thus,  the  acquirer 
will  be  able  to  continue  to  offer  Exxon 
or  Mobil  branded  fuel,  as  the  case  may 
be,  to  dealer^  and  jobbers  that  are  today 
selling  Exxon  or  Mobil  branded  fuel  and 
displaying  those  brands.  Over  time,  the 
acquirer  in  its  business  judgment  may 
choose  to  convert  the  business  it 
acquires  to  its  own  brand  name,  subject 
to  the  requirements  of  law  or  with  the 
consent  of  the  dealers  and  jobbers  in 
question. 

To  effectuate  the  divestiture  and 
allow  the  acquirers  an  opportimity  to 


<'^  For  that  reason,  the  agreement  entered  into 
between  Respondents  and  the  acquirerts)  may 
provide  for  on  increasing  fee  for  the  use  of  the  name 
after  five  years.  The  terms  of  that  agreement  will  be 
subieci  to  Commission  approval- 


Convert  dealers  and  jobbers  to  a  new 
brand,  the  Proposed  Order  prohibits 
Respondents  from  using  the  pertinent 
brand  in  the  sale  of  gasoline  for  at  least 
five  (5)  and  as  much  as  twelve  (12)  years 
fix>m  the  date  of  divestittire  in  the  region 
in  question  (i.e..  Respondents  will  not 
be  able  to  sell  gasoline  under  the  Exxon 
name  in  New  York  or  New  England, 
where  they  are  divesting  and  assigning 
Exxon  stations,  dealers  and  jobbers).  In 
addition.  Respondents  will  be 
prohibited  from  offering  to  sell  branded 
fuels  for  resale  at  divested  or  assigned 
sites  for  a  period  of  seven  (7)  years 
(11  IV.G.V.G). 

Respondents'  obligations  to  preserve 
the  assets  to  be  divested  and  assigned 
include  the  obligation  to  maintain  the 
relationships  with  dealers  and  jobbers 
pending  divestiture  or  assignment. 
Respondents  have  agreed  to  meet  this 
obligation  by,  among  other  things, 
establishing  a  fund  of  S30  million  to  be 
paid  to  distributors  who  accept 
assignment  of  their  supply  agreements 
to  the  acquirer.  The  terms  of  that 
incentive  program  are  set  forth  in 
Appendix  A  to  the  Proposed  Order. 

C  Marketing  of  Gasoline  in  Texas 

To  remedy  the  reduction  in 
competition  in  the  five  metropolitan 
areas  in  Texas  alleged  in  Count  11  of  the 
Complaint.  Paragraph  VI  of  the 
Proposed  Order  requires  Respondents  to 
divest  and  assign  Mobil's  marketing 
businesses  in  those  five  metropolitan 
areas.  Mobil's  marketing  assets  in  those 
metropolitan  areas  include  interests  of 
Mobil  in  partnerships  with  TETCO  Inc. 
and  Southland  Corp.  The  Proposed 
Order  requires  that  Respondents  divest 
Mobil's  interest  in  its  partnership  with 
TETCO  to  TETCO  or  to  another  acquirer 
approved  by  the  Commission,  in  either 
event  only  in  a  manner  approved  by  the 
Commission.  The  Proposed  Order  also 
requires  Respondents  to  assign  their 
Existing  Supply  Agreements  to 
Assignees  approved  by  the  Commission, 
on  the  same  terms  as  discussed  with 
regard  to  Northeastern  and  Mid-Atlantic 
marketing.  Part  IV.B  above.  Respondents 
lATill  divest  approximately  10  owned  or 
leased  Mobil  stores  and  assign  supply 
agreement  for  Mobil's  distributor- 
supplies  stores  in  Texas. 

D.  Marketing  of  Gasoline  in  Arizona 

To  remedy  the  reduction  in 
competition  in  the  marketing  of  gasoline 
in  Arizona  alleged  in  Count  III  of  the 
Complaint,  Paragraph  XI  of  the 
Proposed  Order  requires  Exxon  to 
surrender  its  right  to  reacquire  stores 
sold  to  Tosco. 
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E.  Refining  and  Marketing  of  GARB 
Gasoline  for  California  and  Navy  Jet 
Fuel  for  the  West  Coast 

To  remedy  the  reduction  in 
competition  in  the  refining  and 
marketing  of  CARB  gasoline  and  navy 
jet  fijel  alleged  in  Counts  fV  and  V  of  the 
Complaint.  Paragraph  II  of  the  Proposed 
Order  requires  Respondents  to  divest 
Exxon's  Benicia  refinery  and  Exxon's 
owned  gas  stations  in  California,  and  to 
assign  Exxon's  lessee  contracts  and 
jobber  supply  contracts  in  California  to 
an  acquirer  approved  by  the 
Commission  (11  II.A,  II.B).  The 
divestiture  of  Exxon's  Benicia  refinery, 
with  Exxon's  California  marketing,  will 
not  significantly  reduce  the  amoimt  of 
gasoline  available  to  non-integrated 
marketers,  since  the  refinerj'  likely  will 
continue  to  produce  that  gasoline  and 
need  outlets  for  its  sale.  Respondents 
will  divest  approximately  85  owned  or 
leased  Exxon  stores  and  assign  supply 
agreements  for  approximately  275 
additional  stores  in  California. 

As  part  of  its  divestiture  of  the 
refinery.  Respondents  shall  (at  the 
acquirer's  option)  enter  into  a  supply 
contract  with  the  acquirer  for  a  ratable 
quantity  of  Alaska  North  Slope  CANS") 
crude  oil  up  to  100  thousand  barrels  per 
day  (an  amount  equivalent  to  the 
refinery's  historic  usage).  Exxon  is  one 
of  the  three  principal  producers  of  ANS 
crude  oil  (the  other  two  are  BP  Amoco 
and  ARCO). 

The  divestiture  and  assigimient  of  the 
Exxon  stations  is  generally  under  the 
same  terms  as  described  regarding  the 
Northeast  and  Mid-atlantic,  see  Section 
IV.B  above,  except  that  in  four  PMSAs 
(San  Francisco,  Oakland,  San  Jose  and 
Santa  Rosa)  Respondents  will  terminate 
their  dealers'  contracts  and  divest  the 
real  estate  to  the  acquirer  without 
authorizing  the  acquirer  to  use  the 
Exxon  name.  Because  Mobil  does  not 
market  branded  gasoline  in  these 
PMSAs.  Exxon  can  effectuate  a  "market 
withdrawal"  in  these  MS  As  under  the 
PMPA.  15  U.S.C.  2801  e(  seq. 

In  considering  an  application  to 
divest  and  assign  Exxon's  California 
refining  and  marketing  businesses  to  an 
acquirer,  the  Commission  will  consider 
the  acquirer's  ability  and  incentive  to 
invest  and  compete  in  the  businesses  in 
which  Exxon  was  engaged  in  California. 
The  Commission  will  consider,  inter 
alia,  whether  the  acquirer  has  the 
business  experience,  technical  judgment 
and  available  capital  to  continue  to 
invest  in  the  refinery  in  order  to 
maintain  CARB  ga.soline  production 
even  in  the  event  of  changing 
environmental  regulation. 


F.  Count  VI— Tenninaling  of  Light 
Petroleum  Products  in  Metropolitan 
Boston  and  Washington 

To  remedy  the  reduction  of 
competition  in  tenninaling  of  light 
petroleum  products  in  metropolitan 
I    Boston  and  Washington,  Paragraphs  VII 
and  VIII  require  Respondents  to  divest 
Mobil's  East  Boston,  Massachusetts,  and 
Manassas.  Virginia,  light  petroleum 
products  terminals,  thereby  eliminating 
the  effect  of  the  merger  in  these  markets. 

G.  Count  VII— Tenninaling  of  Light 
Petroletmi  Products  in  the  Norfolk, 
Virginia  Area 

To  remedy  the  reduction  of 
competition  in  terminaling  of  light 
petroleum  products  in  metropolitan 
Norfolk,  Virginia.  Paragraph  IX  requires 
Respondents  to  continue  to  offer 
TransMontaigne  access  to  Mobil's  wharf 
on  the  same  terms  as  have  been  offered 
historically,  for  as  long  as  Respondents 
owm  the  wharf. 

H.  Count  Vni— Transportation  of  Light 
Petroletmi  Products  to  the  tnlantl 
Southeast 

To  remedy  the  reduction  of 
competition  in  transportation  of  light 
petroleum  products  to  the  inland 
Southeast,  the  Proposed  Order  requires 
Respondents  to  divest  either  Exxon's 
interest  in  Plantation  or  Mobil's  interest 
in  Colonial,  and.  pending  divestiture, 
not  to  exercise  their  voting  rights  in 
connection  with  ownership  or  board 
representation  on  Colonial,  thereby 
eliminating  the  effect  of  this  merger  in 
this  market. 

I.  Coimt  IX — Transportation  of  Crude 
Oil  from  the  Alaska  Slope 

To  remedy  the  reduction  of 
competition  in  transportation  of  crude 
oil  from  the  Alaska  North  Slope  to 
Valdez.  Alaska,  and  intermediate  points. 
Paragraph  X  of  the  Proposed  Order 
requires  Respondents  to  divest  Mobil's 
interest  in  TAPS  (including  Mobil's 
interest  in  terminal  storage  at  Valdez 
and,  at  the  acquirer's  option.  Mobil's 
interest  in  the  Prince  William  Sound  Oil 
Spill  Response  Corporation),  thereby 
eliminating  the  effect  of  this  merger  in 
this  market. 

I.  Coimt  X — Importation.  Terminaling 
and  Marketing  of  Light  Petroleum 
Products  in  Guam 

To  remedy  the  reduction  in 
competition  in  the  importation, 
terminaling  and  marketing  of  light 
petroleum  products  in  Guam.  Paragraph 
ni  of  the  Proposed  Order  requires 
Respondents  to  divest  Exxon's  terminal 
and  marketing  in  Guam.  Essentially  all 
of  Exxon's  gasoline  marketing  in  Guam 


consists  of  approximately  1 1  company- 
operated  retail  ga,>ioline  stores,  which 
can  bo  divested  without  the  right  to  use 
-    the  Exxon's  brand.  The  Proposed  Order 
therefore  does  not  provide  for  the  use  of 
the  "Exxon"  brand  in  Guam.  The 
Proposed  Order  does  provide  that  the 
divestiture  of  the  terminal  include 
Exxon's  rights  in  its  joint  terminaling 
arrangements  with  Shell  and.  at  the 
acquirer's" option,  Exxon's  liquefied 
propane  gas  ( "LPG")  storage  faciliUes. 
The  divestiture  would  thereby  eliminate 
the  effect  of  this  merger  in  this  market. 

K.  Count  XI— Paraffinic  Base  Oil 

The  Proposed  Order  requires 
Respondents  to  relinquish  control  of  an 
amount  of  base  oil  equivalent  to  the 
amount  controlled  by  Mobil,  in  order  to 
remedy  the  effect  of  combining  Exxon's 
and  Mobil's  base  oil  production.  First, 
Respondents  must  offer  to  change 
several  terms  in  Mobil's  contract  with 
Valero,  in  order  to  relinquish  control 
over  Valero's  base  oil  production.  The 
terms  Respondents  must  offer  are 
confidential,  and  are  contained  in  a 
confidential  appendix  to  the  order. 

Second.  Respondents  must  enter  into 
a  long-term  supply  agreement  (or 
agreements)  with  not  more  than  three 
firms  to  supply  those  firms  with  an 
aggregate  of  12  MBD  of  base  oil  from  the 
merged  firm's  three  refineries  in  the 
Gulf  Coast  area.  The  purchaserfs)  of  this 
base  oil  would  purchase  this  base  oil  for 
ten  years,  under  a  price  formula  agreed 
to  by  the  parties  (and  approved  by  the 
Commission)  that  is  not  tied  to  a  United 
States  base  oil  price  (e.g.,  the  formula 
might  be  tied  to  a  benchmark  price  for 
crude  oil).  The  purchasers)  could  use 
the  base  oil  or  resell  it.  Since  the  price 
term  will  be  unrelated  to  any  U.S.  base 
oil  price.  Respondents  would  not  be 
able  to  influence  the  price  of  this  base 
oil.  This  sales  agreement  would  put  the 
purtJiaseHs)  in  the  same  position  as 
competing  base  oil  producers. 

By  changing  Mobil's  contract  with 
Valero  and  entering  into  a  Gulf  off-take 
agreement.  Mobil's  share  of  the  base  oil 
market  will  effectively  be  given  to 
Valero  and  some  new  entrant(s)  in  base 
oil  market  or  other  suitable  acquirers. 
The  status  quo  in  the  base  oil  market 
will  be  maintained. 

If  Respondents  do  not  offer  the 
aforementioned  terms  to  Valero  within 
six  months  and  do  not  enter  into  base 
oil  supply  contracts  with  suitable 
entities  within  nine  months,  they  must 
divest  Mobil's  Beaumont,  Texas 
refinery. '" 


'"A  divosUture  of  .Mobil's  Beaumont  rwfiner> 
would  give  the  acquirer  six  percent  of  North 

ContinueU 
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L.  Count  Xn— let  Turbine  Oil 

To  remedy  the  effects  of  the  merger  in 
the  market  for  jet  turbine  oil.  the 
Proposed  Order  requires  Respondents  to 
divest  E-icxons  jet  turbine  oil  business. 
The  Proposed  Order  defines  Exxon's  jet 
turbine  oil  business,  which  must  be 
divested,  to  include,  among  other 
things,  an  exclusive,  perpetual  license 
to  use  identified  Exxon  patents  in  the 
field  of  jet  turbine  oil.  other  intellectual 
property,  research  and  testing 
equipment,  and  Exxon's  jet  turbine  oil 
manufacturing  facility  at  Bayway.  New 
Jersey- 
V.  Opportunity  for  Public  Comment 

The  Proposed  Order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  receipt  of  comments  by  interested 
persons.  The  commission,  pursuant  to  a 
change  in  its  rules  of  practice,  has  also 
issued  its  complaint  in  this  matter,  as 
well  as  the  Offer  to  Hold  Separate. 
Comments  received  during  this  sixty 
day  comment  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
Proposed  Order  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  Proposed 
Order  or  make  final  the  agreement's 
Proposed  Order. 

By  accepting  the  Proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
complaint  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  public 
comment  on  the  Proposed  Order, 
including  the  proposed  divestitures,  to 
aid  the  Commission  in  its  determination 
of  whether  it  should  make  final  the 
Proposed  Order  contained  in  the 
agreement.  This  analysis  is  not  intended 
to  constitute  an  official  interpretation  of 
the  Proposed  Order,  nor  is  it  intended 
to  modify  the  terms  of  the  Proposed 
Order  in  any  way. 


.American  base  oU  production  and  complete  control 
of  a  lowHiost  baae  oil  refinery.  The  buyer  would  be  . 
Eree  to  malie  any  capital  investments  to  expand 
capacity  it  chose  to  make  The  Commission  does 
not  believe,  on  the  fiicts  of  this  investigalioo.  that 
a  divestiture  of  the  refinery  is  strictly  necessary  to 
maintain  competition  in  the  paraftinic  base  oil 
market.  The  Commission  might  normally  believe 
that  divestituiv  of  a  refinery  was  necessary  in  order 
lo  allow  tfie  acquirer  to  have  the  ability  to  expand 
production  and  develop  new  products.  However, 
the  current  trend  toward  producing  higher  grade 
based  oils  for  use  in  finished  products  that  need  to 
be  replaced  less  often  (i.e..  new  products  that 
significantly  reduce  drain  intervals),  suggests  that 
the  demand  for  base  oU  is  likely  to  contract,  making 
the  need  for  expansion  less  significant  on  the 
particular  facts  here. 


By  direction  of  the  Commission.- 
Doiuld  S.  Oark. 
Sectvtary: 

(FR  Doc.  99-31563  Filed  12-3-99;  8:45  ami 
BUJNO  COOE  (TW-Ot-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR) 

Guldelir>es  for  Videotaped 
Documentation  of  Episodes  of  Medical 
Care 

AGENCY:  General  Services 

Administration. 

action:  Guidelines  for  Videotaped 

Documentation  of  Episodes  of  Medical 

Care. 

SUMMAnv:  The  members  of  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  voted  to  approve  the 
following  guidelines  which  we 
recommend  for  adoption  throughout  the 
federal  health  care  system: 

Videotapes  are  not  part  of  the  medical 
record.  When  an  episode  of  health  care 
is  to  be  documented  by  videotape  (e.g.. 
surgical  procedures,  medical  evaluation, 
or  telemedicine  consultation),  the 
patient  must  provide  written  consent  for 
the  taping  (unless  the  consultation  is  for 
the  documentation  of  abuse  or  neglect). 
Consent  should  be  done  if  the  person 
can  be  identified.  The  episi>de  of  care 
should  be  documented  in  accordance 
with  standard  operating  procedures 
(official  written  and/or  electronic 
records).  The  videotape  shoidd  be 
erased  after  standard  d(x:imientation  is 
complete,  unless  the  videotape  is 
required  for  a  specified  interval  for  a 
specific  reason  {e.g..  documentation  of 
procedures  in  preparation  for  board 
certification,  or  dociunentation  of 
abuse/neglect).  The  provider  should 
indicate  in  final  documentation  whether 
or  not  the  image  was  erased,  or  where 
the  videotape  vrill  be  maintained. 

Exceptions  to  the  prohibition  against 
retaining  videotapes  may  be  permitted 
for  cases  with  educational  vsJue.  Tapes 
are  not  filed  by  any  type  of  personal 
identifier.  If  they  are.  then  all  Privacy 
Act  regulations  should  be  followed.  Any 
agency  which  chooses  to  keep  such 
images  on  file  for  educational  purposes 
roust  develop  appropriate  policies  and 
standard  operating  procedtires. 

These  guidelines  do  not  apply  to 
electronic  images  such  as  radiographs 
and  digital  photographs,  for  which 
documentation  processes  are  already  in 
place. 


ADDflESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  guideline.  Comments  should  refer 
to  the  guideline  by  name  and  sboidd  be 
sent  to:  CDR  Steven  S.  Kerrick;  National 
Naval  Medical  Center,  Department  of 
Opthamology,  Bethesda.  MD  20889- 
SOOO. 

Dated:  November  16. 1999. 
CDR  Steven  S.  Keirkk, 
Chairperson.  Interagency  Committee  on 
Medical  Records. 

IFR  Doc.  99-31514  Filed  12-3-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Health 
and  Human  Services  (HHS). 
ACTION:  Notice. 

The  inventions  named  in  this  notice 
are  owned  by  agencies  of  the  United 
States  Government  and  are  available  for 
licensing  in  the  United  States  (U.S.)  in 
accordance  with  35  U.S.C.  207  to 
achieve  expeditious  commercialization 
of  results  of  federally  funded  research 
and  development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

AOOnESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  Thomas  E.  O'Toole,  M.P.H..  Acting 
Director.  Technology  Transfer  Office. 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Mailstop  E-67, 1600 
Clifton  Rd..  NE.  AtlanU.  GA  30333. 
telephone  (404)  639-6270,  email 
tto@cdc.gov.  Please  note  that  a  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

System  and  Method  for  Distributed 
Data  Storage  and  Update  in  a  Computer 
Network 

The  invention  discloses  a  system  for 
distributed  storage  and  maintenance  of 
records  in  a  network  of  computer  nodes. 
A  computer  user  creates  a  record  at  a 
node  of  the  network;  this  becomes  the 
control  node,  or  home  system.  This  user 
specifies  a  list  of  recipients  containing 
the  nodes  that  maintain  a  current  copy 
of  the  record.  The  user  also  specifies  a 
mesh,  which  includes  a  subset  of  the 
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nodes  on  the  recipient  list  that  the 
control  node  authorizes  to  modify  the 
record  and  to  distribute  the  modified 
record  to  the  nodes  on  the  recipient  list 
The  user  can  instruct  the  control  node 
to  exercise  various  control  powers  that 
the  other  nodes  do  not  have  over  the 
record. 

Inventor  H.  Larry  Blumen 
Application  »  09/373.343 
Tech  ID.  »  1-036-98/0 

Synthetic  Peptides  Immiinoreactive 
with  HepaUda  A  Virus  Antibodies 

The  invention  discloses  synthetic 
peptides  immunoreactive  with  hepatitis 
A  virus  (HAV)  antibodies.  The  peptides 
are  useful  as  laboratory  reagents  to 
detect  or  quantify  HAV  antibodies  in 
biological  samples  and  clinical  or 
research-based  assays.  They  are  also 
useful  for  inducing  an  immune  response 
to  HAV  when  administered  to  a  human 
or  animal.  The  peptides  contain 
antigenic  epitopes,  the  major  structural 
capsid  polypeptides,  or  non-structural 
polypeptides  of  HAV.  They  also  contain 
one  or  more  molecules  of  the  amino 
acid  glutamine  at  the  carboxyl  end  of 
the  peptide,  which  enhances 
immunoreactivity  and  immimogenicity. 
Inventor:  Fields  et  al. 
Application  #  60/144.412 
TecA/.D.  #1-015-98/0 

Methods  and  Compositions  for 
Detecting  Larval  Taenia  solium 

The  invention  relates  to  compositions 
and  methods  for  diagnosing 
cysticercosis.  More  specifically  the 
invention  discloses  compositions  and 
methods  for  the  detection,  the  diagnosis 
and  treatment  of  T.  solitun  infection, 
commonly  referred  to  as  the  pork 
tapeworm.  It  provides  the  nucleotide 
and  amino  acid  sequences  of  the 
antigenic  polypeptides  TS-14.  TS-18 
and  TSRS^l.  'The  compositions  contain 
antigenic  polypeptides  of  larval  origin. 
These  polypeptides  are  usefid  as 
research  tools  for  studying  T.  solium 
and  as  reagents  in  assays  for  the 
detection  of  T.  solium  antibodies  in  a 
biological  sample. 
Inventor:  Tsang,  et  al. 
Application  #  60/147,318 
Tech  ID.  #  1-035-98/0 

Method  for  Characterization  of  Rock 
Strata  in  Underground  Mining 
Operations 

The  invention  discloses  a  method  and 
system  for  determining  the  relative 
strength  and  classification  of  rock  strata 
during  drilling  operations  for  use  in 
underground  mines.  Neural  network 
technology  is  used  to  classify  mine  roof 
strata  in  specified  terms.  For  example. 


the  relative  strength  or  strength  index  of 
rock  strata  may  be  determined  as  a  roof 
boldiole  is  being  drilled.  Measurements 
are  used  to  compute  the  specific  energy 
input  and  convert  the  data  to  suitably 
scaled  features.  A  neural  network  is 
then  used  to  classify  the  strength  of  the 
layer.  The  neural  network  can  be  trained 
using  data  of  known  rtKk  strata 
classifications  prior  to  using  it  to 
classif)'  new  measurements.  The  system 
allows  for  detection  of  unsafe 
conditions  and  for  appropriate  warnings 
to  be  issued. 
Inventor:  Walter  Utt 
Application  »  60/143.777 
Tecii  I.D.  #  1-01 7-98/0 

Methods  and  Compositions  for 
Diagnosing  Rochalimaea  henselae  and 
Rochalimaea  quinlana  Infection 

The  invention  discloses  a  method  of 
diagnosing  cat  scratch  disease  and  a 
method  of  diagnosing  bacillary 
angiomatosis  in  a  subject  by  detecting 
the  presence  of  Rochalimaea  henselae 
in  the  subject.  jMso  provided  is  a 
vaccine  comprising  an  immunogenic 
amount  of  a  nonpathogenic 
Rochalimaea  henselae.  The  invention 
allows  the  diagnosing  Rochalimaea 
quintana  infection  in  a  subject  by 
detecting  the  presence  of  a  nucleic  acid 
specific  to  Rochlimaea  quintana  in  a 
sample  from  the  subject.  A  purified  heat 
shock  protein  of  Rochalimaea  is  also 
provided. 

Inventor:  Anderson,  el  al. 
Application  #  08/472,904 
Tech  ID.  #  E-048-92/6 

Ore  Pass  Level  and  Blockage  Locator 
Device 

The  invention  discloses  a  method  of. 
and  apparatus  for.  detecting  level  and 
blockages  in  an  ore  pass  or  other  near- 
vertical  shaft.  The  level  and  blockage 
detector  includes  a  flexible  metal  strip 
in  which  a  plurality  of  strain  gages  have 
been  located  and  spaced  apart  from  one 
another.  A  plurality  of  anchors  secure 
the  metal  strip  to  the  interior  surface  of 
the  shaft  such  that  the  metal  strip  is 
displaced  a  fixed  distance  from  the 
interior  surface.  When  the  ore  pass  fills 
up  with  bulk  material,  the  bulk  material 
causes  the  metal  strip  to  deflect  toward 
the  interior  surface  of  the  shaft.  This 
causes  the  resistance  of  the  strain  gage 
in  the  region  of  the  deflection  to  change. 
A  microcontroller  cycles  through  each 
strain  gage  to  detect  the  location  of  the 
blockage.  When  a  change  in  the  output 
voltage  across  the  bridge  circuit  is 
detected,  the  location  of  the  strain  gage 
causing  the  change  in  output  voltage  is 
an  indication  of  the  presence  of  bulk 
material  (ore). 


Inventor:  Todd  Ruff 
Application  #  09/361.828 
Tech  I.D.  #  1-006-98/1 


Method  and  Apparatuses  for  Detecting 
a  Temperature  Increase  in  an  Electrical 
Insulator 

The  present  invention  provides  a 
heat-sensitive  warning  device  and  a 
related  method  for  visually  detecting  an 
increase  in  the  temperature  of  the  outer 
surface  of  an  electrical  insulator.  When 
the  temperature  of  the  outer  surbce  of 
the  electrical  insulator  increases  to  a 
preselected  temperature,  a  visual 
indication  of  this  rise  in  temperature 
will  be  provided  by  the  ejection  of  a 
spool  from  a  beat-sensitive  warning 
device  which  has  been  attached  to  the 
outside  of  the  electrical  insulator.  The 
temperature  at  which  this  visual 
indication  of  electrical  insiUator 
temperature  increase  occnirs  is 
preferably  well  below  an  unsafe 
temperature  for  the  particular  electrical 
insiilator  being  used  so  that  the 
electrical  insulator  may  be  replaced 
prior  to  reaching  this  imsafe 
temperature. 
Inventor:  Arthur  Hudson 
^pp/icat/on#  09/361,008  ' 
Tech  I.D.  #  1-016-97/1 

Dated:  November  29.  1999. 
(OMph  R.  Carter. 

Associate  Director  for  Management  and 
Operations.  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  99-31467  Filed  12-3-m:  8:45  ami 
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DEPARTMENT  OF  HEALTHANO 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

.^genc^-  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13),  the  Health 
ResoiuT»s  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  c:opy  of 
the  data  collection  plans  and  dra^ 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1 129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  colleclion  of  information 
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is  necessary  for  the  proper  performance 
of  tlie  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  The  accuracy  of  the 
agenc> 's  estimate  of  the  burden  of  the 
propo.sed  collection  of  information;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Proiect:  Hepatitis  C  Among 
Health  Care  for  the  Homeless  Program 
Patients — New 

The  Health  Care  for  the  Homeless 
Clinicians"  Network  (HCHCN)  of  the 
National  Health  (;>ib  for  the  Homeless 
Council.  Inc..  through  a  cooperative 
agreement  with  the  Bureau  of  Primary 
Health  Care.  Health  Resources  and 
Services  Administration,  proposes  to 
conduct  epidemiological  research 
regarding  hepatitis  C.  The  study  will  be 
of  adult  homeless  patients  and  will  be 
conducted  using  laboratory  tests  and 


patient  interviews.  The  study  is 
designed  to  estimate  the  prevalence  of 
lifetime  hepatitis  C  infection  among 
homeless  adults  and  the  rate  of 
comorbidity  of  hepatitis  C  and  hepatitis 
B  infection,  identify  high-risk  groups, 
describe  health  service  utilization 
specific  to  hepatitis  C,  and  assess 
patient  knowledge  and  attitudes 
regarding  hepatitis  C.  The  participants 
will  be  recruited  from  eight  clinics  of 
the  national  Health  Care  for  the 
Homeless  Program. 

The  estimated  response  burden  is  as 
follows: 


Respondent 

Number  ol 
respondents 

Responses 

per 
respondent 

Hours  per 
response 

Total 
hour  burden 

400 
400 

1 

1 

400 

400 

Send  comments  to  Susan  G.  Queen. 
Ph.D..  HRSA  Reports  Clearance  Officer. 
Room  14-33.  Parklawn  Building.  5600 
Fishers  Lane.  RockvUle.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  November  30,  1999. 
lane  Harrison. 

Director.  Division  of  Policy  Review  and 
Coordination. 

IFR  Doc.  99-31515  Filed  12-3-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMial  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Meeting  of  the 
National  Raading  Panal 

Notice  is  hereby  given  of  the 
Washington.  DC  area  meeting  of  the 
National  Reading  Panel.  The  meeting 
will  be  held  on  Wednesday.  December 
8.  1999.  from  8:00  AM  to  6:00  PM  and 
on  Thursday.  December  9.  1999.  from 
8:00  AM  to  6:00  PM.  The  meeting 
location  is  the  Holiday  Inn  Georgetown. 
2101  Wisconsin  Avenue.  NW. 
Washington.  DC  20007.  The  entire 
meeting  will  be  open  to  the  public. 

The  National  Reading  Panel  was 
requested  by  Congress  and  created  by 
the  Director  of  the  National  Institute  of 
Child  Health  and  Human  Development 
in  consultation  with  the  Secretary  of 
Education.  The  Panel  will  study  the 
effectiveness  of  various  approaches  to 
teaching  children  how  to  read  and 
report  on  the  best  ways  to  apply  these 
findings  in  classrooms  and  at  home.  Its 
members  include  prominent  reading 


researchers,  teachers,  child 
development  experts,  leaders  in 
elementary  and  higher  education,  and 
parents.  The  Chair  of  the  Panel  is  Dr. 
Donald  N.  Langenberg.  Chancellor  of  the 
University  System  of  Maryland. 

The  Panel  will  build  on  the  findings 
presented  by  the  National  Research 
Council's  Committee  on  the  Ih^vention 
of  Reading  Difficulties  in  Young 
Children.  Based  on  these  findings  and 
the  National  Reading  Panel's  own 
review  of  the  literature,  the  Panel  will: 
Determine  the  readiness  for  application 
in  the  classroom  of  the  results  of  these 
research  studies;  identify  appropriate 
means  to  rapidly  disseminate  this 
information  to  facilitate  effective 
reading  instruction  in  the  schools;  and 
identify  gaps  in  the  knowledge  base  for 
reading  instruction  and  the  best  ways  to 
close  these  gaps. 

The  agenda  for  this  meeting  will 
include  presentations  of  subgroup 
reports  and  discussions  of  the  reports  by 
The  National  Reading  Panel.  A  period  of 
time  will  be  set  aside  at  approximately 
3:00  PM  on  Thursday.  December  9  for 
members  of  the  public  to  address  the 
Panel  and  express  their  views  regarding 
the  Panel's  mission.  Individuals 
desiring  an  opportunity  to  speak  before 
the  Panel  should  address  their  requests 
to  F.  William  Dommel.  [r.  ID.. 
Executive  Director.  .National  Reading 
Panel,  c/o  Mr.  Patrick  Riccards  and 
either  mail  them  to  the  Widmeyer-Baker 
Group.  1825  Connecticut  Avenue.  NW. 
Fifth  Floor.  Washington.  DC  20009.  or 
e-mail  them  to  patrickr@twbg.com,  or 
fax  them  to  202-667-0902.  Request  for 
addressing  the  Panel  should  be  received 
by  December  6,  1999.  Panel  business 
permitting,  each  public  speaker  will  be 
allowed  five  minutes  to  present  his  or 


her  views.  In  the  event  of  a  large 
number  of  public  speakers,  the  Panel 
Chair  retains  the  option  to  further  limit 
the  presentation  time  allowed  to  each. 
Although  the  time  permitted  for  oral 
presentations  will  be  brief,  the  full  text 
of  all  vnilten  comments  submitted  to 
the  Panel  will  be  made  available  to  the 
Panel  members  for  consideration. 

For  further  information  contact  Mr. 
PaUick  Riccards  at  202-667-0901. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mr.  Patrick  Riccards  by 
December  6. 1999. 

Dated:  November  29, 1999. 
Duane  Alexander, 

Dinxtor.  National  Institute  of  Child  Health 
and  Human  Devnlopment. 
IFR  Doc.  99-31582  Filed  12-3-99;  8:45  ami 
BILUHG  COOE  41«Mn-H 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Issuance  ol  Permit  lor  Incidental  Take 
of  Threatened  Species 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Issuance. 

On  September  22,  1999.  a  notice  was 
published  in  the  Federal  Register  (64 
FR  51333-51334)  that  an  application 
had  been  filed  with  the  U.S.  Fish  and 
Wildlife  Service  (Service)  by  South 
Central  Utah  Telephone  Association  for 
a  permit  to  incidentally  take,  pursuant 
to  section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (16 


U.S.C.  1531  et  seq.)  (Act),  threatened 
Utah  prairie  dog  (Cynomys  parvidens). 
Anticipated  incidental  take  of  this 
species  is  in  conjunction  with  otherwise 
legal  activities  including  installation  of 
a  television  coaxial  cable  which  passes 
through  occupied  Utah  prairie  dog 
habitat  on  private  property 
approximately  8  miles  southeast  of 
Panguitch,  Garfield  County,  Utah. 

Notice  is  hereby  given  that  on 
November  19,  1999,  as  authorized  by 
the  provisions  of  the  Act,  the  Service 
issued  an  incidental  take  permit  (permit 
number  TE-017010)  to  the  above-named 
party  subject  to  certain  conditions  set 
forth  herein.  The  permit  was  granted 
only  after  it  was  determined  that  it  was 
applied  for  in  good  faith,  that  by 
granting  the  permit  it  will  not  be  to  the 
disadvantage  of  the  threatened  species, 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the  Act. 
as  amended. 

Additional  information  on  this  permit 
action  may  be  obtained  by  contacting 
the  Asisistant  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Utah  Ecological 
Services  Field  Office,  145  East  1300 
South  Sti«et,  Suite  404.  Salt  Lake  City, 
Utah  84115.  telephone  (801)  524-5001, 
on  weekdays  between  the  hours  of  8  AM 
and  4:30  PM. 

Dated:  November  23,  1999. 
Susan  E.  Baker, 

Regional  Director,  Region  6,  Fish  and  Wildlife 

SerKice. 

IFR  Doc  99-31468  Filed  12-3-99:  S:4S  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

RIN  1018-AF66 

Convention  on  International  Trade  In 
Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES);  Carrying  Out  the 
Inclusion  of  All  Species  ol  the  Order 
Aclpenserlformes  (Sturgeon  and 
PackHefish)  in  tt>e  Appendices  to 
CITES 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTKM:  Notice  of  poUcy . 

SUMMAnv:  We  will  no  longer  issue  or 
accept  for  import  any  "pre-Convention" 
certificates  for  caviar.  A  pre-Convention 
certificate  for  caviar  documents  that  the 
caviar  pre-dates  April  1,  1998,  the 
effective  date  of  the  listing  of  all 
previously  unlisted  species  of  the  Order 
Acipenseriformes  (sturgeon  and 
paddlefish)  in  the  Appendices  to  the 
Convention  on  International  Trade  in 


Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES). 

DATES:  This  policy  is  effective  on 
December  6.  1999. 
FOR  FURTHER  INFOmiATION  CONTACT: 
Teiko  Saito.  Chief.  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service,  telephone  (703)  358- 
2093,  fax  (703)  358-2280. 
SOPPt^MENTARY  INFORMATION:  To  make 
sure  that  commercial  demand  does  not 
threaten  the  sur\'ival  of  wild  sturgeon, 
the  Tenth  Meeting  of  the  Conference  of 
the  Parties  to  CITES  (COPlO)  adopted  a 
proposal  on  June  20. 1997.  to  include  all 
previously  unlisted  species  of  the  Order 
Acipenseriformes  (sturgeon  and 
paddlefish)  in  Appendix  n  of  CITES, 
effective  April  1. 1998.  Therefore,  all 
international  shipments  of  sturgeon  and 
paddlefish  specimens  or  their  parts  and 
products,  including  caviar,  made  on  or 
after  April  1,  1998.  must  include  a  valid 
CITES  export  permit,  re-export 
certificate,  or  pre-Convention  certificate, 
which  shows  that  the  CITES  treaty  is 
being  followed. 

We  have  issued  pre-Convention 
certificates  for  the  re-export  of  caviar 
only  when  we  were  satisfied  that  it  was 
imported  before  April  1.  1998.  We  have 
learned  from  the  sturgeon  products 
industiy  and  others  that  the  normal 
shelf  life  for  caviar  is  12  months.  On  the 
effective  date  of  this  polic)'.  the  normal 
shelf  life  of  any  caviar  imported  before 
April  1.  1996.  will  have  been  exceeded 
by  more  than  8  months.  In  addition,  it 
has  become  evident  since  April  1 .  1998, 
that  the  false  declaration  of  caviar  as 
having  been  acquired  before  April  1. 
1998,  is  a  means  of  circumventing  the 
CITES  treaty.  So.  we  will  no  longer 
issue  pre-Convention  certificates  for 
caviar. 

On  March  12. 1999,  the  CITES 
Secretariat  issued  Notification  to  the 
Parties  No.  1999/23,  which  recommends 
that  no  permits  or  certificates  declaring 
pre-Convention  caviar  should  be 
accepted  after  April  1,  1999.  Consistent 
with  that  recommendation,  we  will  no 
longer  accept  pre-Convention 
certificates  for  the  importation  of 
Appendix  U  sturgeon  caviar  into  the 
United  States. 

For  imports,  this  policy  does  not 
afiect  aquaculture-produced  caviar  or 
caviar  harvested  from  the  wild  after 
April  1, 1998.  which  will  continue  to  bo 
allowed  with  a  valid  CITES  export 
permit  from  the  countrs'  of  origin  or  a 
valid  CITES  re-export  certificate  from 
the  country  of  re-export.  For  exports  or 
re-exports  from  the  United  States,  this 
policy  does  not  affect  aquaculture- 
produced  caviar  or  caviar  acquired  from 
the  wild  after  April  1 ,  1998.  if  a  valid 


CITES  permit  or  re-export  certificate  is 
issued  and  accompanies  the  shipment 
On  October  26, 1999,  we  published  a 
proposed  policy  (64  FR  57645]  that  we 
would  no  longer  issue  or  accept  for 
import  any  pre-Convention  certificates 
for  caviar.  Effective  (date  of 
publication),  we  are  going  to  carry  out 
this  policy. 

Comments  and  Information  Received 

Comments  were  received  from  one 
conservation  organization.  This 
oiganization  strongly  supported  the 
proposed  policy  to  no  longer  issue  or 
accept  pre-Convention  certificates  for 
caviar. 

Required  Detenninatioax 

This  document  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  policy  would  restrict  the 
sturgeon  industry  within  the  United 
States  frtim  engaging  in  foreign 
commerce  with  pre-Convention  caviar 
that  is,  according  to  industry 
representatives,  perhaps  no  longer 
available,  and  if  available,  only  in  very 
limited  quantities  at  greatly  reduced 
value.  We  estimate  that  there  would 
likely  be  less  than  100  businesses  with 
remaining  stocks  of  pre-Convention 
caviar.  Any  such  caviar  has  exceeded  its 
normal  shelf  life  and  has  decreased  in 
value  dramatically.  Therefore,  this 
policy  is  restricting  the  sturgeon 
industry  within  the  United  Stales  fiiim 
engaging  in  commerce,  under  an 
exemption  of  CITES,  with  a  commodity 
that  may  no  longer  even  be  available, 
and  if  available,  only  in  very  limited 
quantities  at  greaUy  reduced  value. 
"Therefore,  it  does  not  appear  likely  that 
this  policy  will  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  defined  under  the 
Regulatorj-  Flexibility  Act.  It  should  be 
noted  that  this  policy  will  not  restrict 
members  of  the  sturgeon  products 
industn,'  from  conducting  business  with 
caviar  that  has  been  obtained  after  April 
1,  1998.  Only  the  availability  of  Uie  pre- 
Convention  exemption  for  caviar  is 
terminated  by  this  policy. 

Similarly,  this  policy  is  not  a  major 
rule  under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act. 

This  policy  does  not  impose  an 
unfunded  mandate  of  more  than  $100 
million  per  year  or  have  a  significant  or 
unique  effect  on  Stale,  local,  or  tribal 
governments  or  the  private  sector 
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because  we.  as  the  lead  agency  for 
CITES  implementation  in  the  United 
States,  are  responsible  for  the 
authorization  of  shipments  of  live 
wildlife,  or  their  parts  and  products, 
that  are  subject  to  the  requirements  of 
CITES. 

Under  Executive  Order  12630.  this 
policy  does  not  have  significant  takings 
implications  for  the  same  reason  as 
described  above  imder  the  Regulatory 
Flexibility  Act. 

Under  Executive  Order  13132,  this 
policy  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
because  there  are  no  effects  on  State 
management  programs. 

Under  Executive  Order  12988.  the 
Office  of  the  Solicitor  has  determined 
that  this  policy  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  Sections  3(a)  and  3(b)(2) 
of  the  Order. 

This  policy  does  not  contain  new  or 
reviiied  information  collection  for  which 
Office  of  Management  and  Budget 
approval  is  required  under  the 
Paperwork  Reduction  Act.  Information 
collections  associated  with  CITES 
permits  is  covered  by  an  existing  OMB 
approval,  and  is  assigned  clearance  No. 
1018-O(M3.  Form  3-200-27.  with  an 
expiration  date  of  January  31.  2001. 
Details  of  the  information  collection 
requirements  for  CITES  documentation 
appear  at  Title  50  of  the  Code  of  Federal 
Regulations,  Section  23.15(g).  The 
Service  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

This  policy  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required.  This  policy  is  categorically 
excluded  from  further  National 
Environmental  Policy  Act  requirements, 
under  Part  516  of  the  Departmental 
Manual,  Chapter  2.  Appendix  1.10. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  The  one  comment  that 
we  received  did  not  include  any 
suggestions  on  how  to  make  the 
proposed  policy  easier  to  understand. 
Lmder  the  Administrative  Procedure 
Act  (5  U.S.C.  551-553),  our  normal 
practice  is  to  publish  policies  with  a  30- 
day  delay  in  effective  date.  But  in  this 
case,  we  are  using  the  "good  cause" 
exemption  under  5  U.S.C.  553(d)(3)  to 
make  this  policy  effective  upon 
publication  for  the  following  reasons: 
(1)  We  have  learned  in  discussions  we 
have  had  with  the  sturgeon  products 


industry  and  others  that  the  normal 
shelf  life  for  caviar  is  12  months,  so 
there  should  no  longer  be  available  any 
pre-Convention  caviar  imported  before 
April  1, 1998.  (2)  On  the  effective  date 
of  this  policy,  the  normal  shelf  life  of 
any  caviar  imported  before  April  1, 
1998.  virill  have  been  exceeded  by  more 
than  8  months,  and  we  have  learned  in 
discussions  we  have  had  with  the 
sturgeon  products  industry  that  this 
caviar  would  be  of  very  low  quality  and 
may  be  unhealthy  for  consumption.  (3) 
As  a  party  to  CITES,  it  is  our 
responsibility  to  carry  out  promptly  our 
obligations  under  the  treaty,  and  we 
interpret  our  obligations  to  include  the 
prompt  implementation  of  the  CITES 
Secretariat's  prudent  recommendation 
that  no  permits  or  certificates  declaring 
pre-Convention  caviar  should  be 
accepted  after  April  1,  1999.  (4)  Recent 
correspondence  from  the  CITES 
Secretariat  indicates  that  the  European 
Union  has  already  prohibited  the  trade 
in  pre-Convention  caviar.  (5)  We  have 
shown  the  urgency  of  this  situation  by 
the  fact  that,  in  the  proposed  policy 
published  on  October  26. 1999  |64  FR 
57645),  the  comment  period  was 
reduced  from  the  usual  60  days  to  only 
15  days. 

Dated:  November  29.  1999. 
Donald  |.  Barry, 

Assistant  Secretary— Fish  and  Wildlife  and 
Parks 

IFR  Doc.  99-31449  Filed  12-3-99;  8.45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  a  Draft  Environmental 
Impact  Statement  and  General 
Management  Plan  for  Zion  National 
Park 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  National  Park  Service 
(NFS)  announces  the  availability  of  a 
Draft  Environmental  Impact  Statement 
and  General  Management  Plan  (DEIS/ 
CMP)  for  Zion  National  Park.  Utah. 
DATES:  CommenU  on  the  DEIS/GMP 
will  be  accepted  through  February  1 1 . 
2000.  Public  meetings  concerning  the 
DEIS/GMP  will  be  held  at  the  following 
locations  and  dates:  All  meetings  will 
run  from  7-10  p.m. 
January  6.  2000 

Sharwan  Smith  Center.  SUU,  351  W. 
Center  Street,  Cedar  City,  UT 
January  10,  2000 

Town  Offices,  Public  Assembly  Hall, 
118  Lion  Boulevard,  Springdale,  UT 
January  11,  2000 


Kanab  Cilv  Library,  374  N.  Main 
Street,  kanab,  UT 
January  12,  2000 
Interagency  Offices  and  Information 
Center,  345  E.  Riverside  Road.  St. 
George,  UT 
January  13,  2000 

Utah  Department  of  Natural 
Resources,  1594  W.  North  Temple, 
Salt  Lake  City.  UT 
The  draft  also  wUl  be  available  for 
review  on  the  Internet  at  ivww.nps.gov/ 
planning. 

ACXMESSES:  If  you  wish  to  comment  on 
the  DEIS/GMP.  you  may  mail  your 
comments  to  the  Superintendent.  Zion 
National  Park.  Springdale.  UT  84767- 
1099.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  6T)m  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/ or  address, 
you  must  stale  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  reading  copies  of  the  DIES/ 
GMP  will  be  available  for  review  at  the 
following  locations: 
Office  of  the  Superintendent,  Zion 
National  Park,  Springdale,  Utah 
84767-1099:  Telephone  (435)  772- 
0211 
Planning  and  Environmental  Quality, 
Intermountain  Support  Office — 
Denver,  National  Park  Service,  P.O. 
Box  25287,  Denver,  CO  80225-0287, 
Telephone:  (303)  969-2851  or  (303) 
969-2377 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior, 
18th  and  C  Streets  NW,  Washington, 
DC.  20240.  Telephone:  (202)  208- 
6843 
SUPPLEMENTARY  INFORMATION:  The  DEIS/ 
GMP  analyzes  four  alternatives  for 
managing  and  using  Zion  National  Park. 
The  plan  is  intended  to  provide  a 
foundation  to  help  park  managers  guide 
park  programs  and  set  priorities.  The 
alternative  that  is  finally  chosen  as  the 
plan  will  guide  the  management  of  Zion 
National  Park  over  the  next  15  to  20 
years. 


The  "no-action  "  alternative  is  a 
continuation  of  the  present  management 
course  regarding  the  management  of 
visitor  use.  Three  action  alternatives 
would  create  zones  witliin  the  park  to 
protect  resources  and  provide 
opportunities  for  a  range  of  visitor 
experiences.  All  three  action 
alternatives  limit  park  visitation  in  some 
backcountry  areas,  and  all  of  the  action 
alternatives  call  for  making  adjustments 
to  the  park  boundary.  The  National  Park 
Service's  proposed  action  would 
emphasize  proactive  management  to 
address  impacts  caused  by  increased 
visitor  use.  Under  this  alternative, 
overall  park  visitation  would  continue 
to  increase,  but  it  would  be  limited  in 
certain  areas.  Some  new  visitor  facilities 
would  be  built  in  frontcountry  areas. 
Alternative  A  would  provide  greater 
opportunities  for  increased  use  of  Zion. 
Trails  would  be  upgraded,  new  routes 
designated,  and  additional  picnic  areas, 
interpretive  facilities,  and  backcountry 
campsites  would  be  provided. 
Alternative  B  emphasizes  the  additional 
protection  of  park  resources  while  stiU 
providing  opportunities  for  a  range  of 
visitor  experiences.  Under  alternative  B, 
the  number  and  frequency  of  shuttles 
going  from  Zion  Canyon  Lodge  to  the 
Temple  of  Sinawava  would  be  reduced, 
and  the  lodge  woijd  be  converted  to  a 
research/environmental  education 
center. 

A  wild  and  scenic  river  suitability/ 
eligibility  study  is  included  in  the  DEIS/ 
GMP  for  all  of  the  drainages  in  the  park 
and  several  drainages  on  adjacent  lands 
managed  by  the  Bureau  of  Land 
Management.  The  three  action 
alternatives  recommend  the  inclusion  of 
five  drainages  and  their  tributaries  in 
the  national  wild  and  scenic  rivers 
system. 

The  DEIS/GMP  evaluates  the 
environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  natural  resources  (e.g., 
the  North  Fork  of  the  Virgin  River 
floodplain.  Virgin  spinedace,  Mexican 
spotted  owl,  desert  bighorn  sheep) 
visitor  use  and  experiences  (e.g..  the 
range  of  visitor  experiences,  natural 
sounds),  and  the  socioeconomic 
environment. 

FOR  FURTHER  INFORMATION:  Contact  Darla 
Sidles.  Zion  National  Park,  at  the  above 
address  and  telephone  number. 

Dated:  November  10, 1999. 
Ron  Everharl, 

Acting  Regional  Director,  Intermountain 

Region. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  27, 1999.  Pursuant  to  section 
60. 1 3  of  36  CFR  Part  60  vnitten 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service.  1849  C  St.  NW., 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
December  21,  1999. 
Carol  D.  ShuU. 

Keeper  of  the  National  Register. 
CALIFORNL\ 
Riverside  County 

Garbani.  Rocco.  Homestead.  33555  Holland 
Rd..  Winchester  vicinily,  99001593 

Santa  Barbara  County 

Andalucia  Building.  316-324  Slate  St..  Santa 
Barbara,  9900 1592 

Tulare  County 

Sequoia  Field— Visalia-Dinuba  School  of 
Aeronautics.  Near  jet.  of  Ave.  368  and 
Road  112.9mi.  NofVisalia.  Visalia 
vicinily.  99001591 

CONNECTICUT 

Litchfield  County 

Barkhamsled  Center  Historic  District.  119, 
131  Center  Hill  Rd.;  2.5.6.8  Old  Town  Hall 
Rd..  Barkhamsled.  99001594 

ILLINOIS 

Iroquois  County 

Walseka  Union  Depot.  South  Second  SL, 
Watseka.  99001595 

INDLA.NA 

Delaware  County 

Carmichael.  OtIo.  House,  900  W.  Kilgore 
.^ve..  Muncie.  99001596 

MICHIGAN 

Branch  County 

Slancer  Road— North  Coidwaler  River  Bridge 
(Highway  Bridges  of  Michigan  MPS) 
Slancer  Rd.  over  N  Coidwaler  R..  Union 
Township.  99001608 

LIS-12 — Coidwaler  River  Bridge  (Highway 
Bridges  of  Michigan  MPS)  Old  US  12  over 
Coidwaler  Bridge.  Coidwaler.  99001609 

Calhoun  County 

12  Mile  Road—  Kalamazoo  River  Bridge 
(Highway  Bridges  of  Michigan  MPS)  1  Mile 
Rd.  over  Kalamazoo  R..  Marshall.  99001610 

23  Mile  Road — Kalamazoo  River  Bridge 
(Highway  Bridges  of  Michigan  MPS)  23 
Mile  Rd.  over  Kalamazoo  R.,  Marengo. 
99001611 


Cass  County 

Thompson  Road— Air  Line  Railroad  Bridge 
(Highway  Bridges  of  Michigan  MPS) 
Thompson  Rd.  over  attandoned  RR  right-of 
way.  Howard.  99001612 

MISSOURI 

Andrew  County 

Walnut  Park  Farm  Historic  District.  let.  of 

MO  59  and  MO  71.  St.  loseph  vicinity. 

99001597 

Cape  Girardeau  County 

Big  Hill  Farmstead  Historic  District  2246  MO 
PP.  Jackson  vicinily.  99001598 

TEXAS 

Orange  County 

Navy  Park  Historic  District.  Roughly 
bounded  by  W.  Dewey  Ave..  Farragul  Si., 
Cooper's  Gully  Tract  and  6di  Ave..  Orange. 
99001600 

VIRGINL\ 

Nottoway  County 

Inverness.  884  Inverness  Ave.,  Burkeville 
vicinity.  99001602 

Page  County 

Welfley— Shuler  House.  449  Shipyard  Rd.. 
Shenandoah  vicinily.  99001604 

Powhatan  County 

Provosl.  4801  Cariersville  Rd.,  Powhatan 

vicinily.  99001603 
Charlollosville  Independent  City  Robertson 

ludge  William  I..  House.  705  Park  St.. 

Charlollo,sville.  99001601 
Pelersburg  Independent  City  Folly  Castle 

Historic  DislricI  (Boundary  Increase  III. 

Roughly  along  South  St.  from  Commerce 

Si.  to  Farmer  Si..  Petersburg.  99001605 
WISCONSIN 
Sheboygan  County 
-  Sheboygan  Theater.  826  N.  Eighth  St.. 

Sheboygan.  99001606 

Winnebago  County 

Sherry.  Henry.  House.  527  E.  Wisconsin 

Ave..  Neenah.  99001607 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 


Overseas  Private  Investment 
Corporation 

Public  Hearing 

AGENCY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Notice  of  public  bearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  requirements  for 
participation  in  an  annual  public 
hearing  to  be  conducted  by  the  Overseas 
Private  Investment  Corporation  (OPIC) 
on  December  21 ,  1999.  This  hearing  is 
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required  by  tlie  OPIC  Amendments  Act 
of  1985,  and  this  notice  is  being 
published  to  facilitate  public 
participation.  The  notice  also  describes 
OPIC  and  the  subject  matter  of  the 
hearing. 

DATES:  The  hearing  will  be  held  on 
December  21, 1999.  and  will  begin 
promptly  at  2  p.m.  Prospective 
participants  must  submit  to  OPIC  before 
close  of  business  December  14,  1999. 
notice  of  their  intent  to  participate. 
AIXIRESSES:  The  location  of  the  hearing 
will  be:  Overseas  Private  Investment 
Corporation.  1100  New  York  Avenue, 
NW.  12th  Floor,  Washington,  DC. 
Notices  and  prepared  statements  should 
be  sent  to  Harvey  Himberg,  Financial 
Management  and  Statutory  Review 
Department.  Overseas  Private 
Investment  Corporation.  1100  New  York 
Avenue,  NW.  Washington,  DC  20527  (e- 
mail  at  hbimb@opic.gov  or  facsimile  at 
(202)218-0177). 

Procedure 

(a)  Attendance:  Participation.  The 
hearing  will  be  open  to  the  public. 
However,  a  person  wishing  to  present 
views  at  the  hearing  must  provide  OPIC 
with  advance  notice  on  or  before 
December  14. 1999.  The  notice  must 
include  the  name,  address  and 
telephone  number  of  the  person  who 
will  make  the  presentadon,  the  name 
and  address  of  the  organization  which 
the  person  represents  (if  any)  and  a 
concise  summary  of  the  subject  matter 
of  the  presentation. 

(b)  Prepared  Statements.  Any 
participant  wishing  to  submit  a 
prepared  statement  for  the  record  must 
submit  it  to  OPIC  with  the  notice  or,  in 
any  event,  not  later  than  5  p.m.  on 
December  17.  1999.  Prepared  statements 
must  be  typewritten,  double  spaced  and 
may  not  exceed  twenty-five  (25)  pages. 

(c)  Duration  of  Presentations.  Oral 
presentations  will  in  no  event  exceed 
ten  (10)  minutes,  and  the  time  for 
individual  presentations  may  be 
reduced  proportionately,  if  necessary,  to 
afford  all  prospective  participants  on  a 
particular  subject  an  opportunity  to  be 
hoard  or  to  permit  all  subjects  to  be 
coveted. 

(d)  Agenda.  Upon  receipt  of  the 
required  notices.  OPIC  will  prepare  an 
agenda  for  the  hearing  setting  forth  the 
subject  or  subjects  on  which  each 
participant  will  speak  and  the  time 
allotted  for  each  presentation.  OPIC  will 
provide  each  prospective  participant 
with  a  copy  of  the  agenda. 

(e)  Publication  of  Proceedings.  A 
verbatim  transcript  of  the  hearing  will 
be  compiled.  The  transcript  will  be 
available  to  members  of  the  public  at  the 
cost  of  reproduction. 


SUPPt-EMENTARY  INFO»tMATK)N:  OPIC  is  a 
U.S.  Government  agency  which 
provides,  on  a  commercial  basis, 
political  risk  insurance  and  financing  in 
friendly  developing  countries  and 
emerging  democracies  for 
environmentally  sound  projects  which 
confer  positive  developmental  benefits 
upon  the  project  country  while  creating 
employment  in  the  U.S.  OPIC  is 
required  by  section  231  A(b)  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended  ("the  Act")  to  hold  at  least  one 
public  hearing  each  year. 

Among  other  issues.  OPICs  annual 
public  hearing  has.  in  previous  years, 
provided  a  forum  for  testimony 
concerning  section  231  A(a)  of  the  Act. 
This  section  provides  that  OPIC  may 
operate  its  programs  only  in  those 
countries  that  are  determined  to  be 
"taking  steps  to  adopt  and  implement 
laws  that  extend  internationally 
recognized  worker  rights  to  workers  in 
that  country  (including  any  designated 
zone  in  that  country)." 

Based  on  consultations  with  Congress. 
OPIC  complies  with  aimual 
determinations  made  by  the  Executive 
Branch  with  respect  to  worker  rights  for 
countries  that  are  eligible  for  the 
Generalized  System  of  Preferences 
(GSP).  Any  country  for  which  GSP 
eligibility  is  revoked  on  account  of  its 
failure  to  lake  steps  to  adopt  and 
implement  internationally  recognized 
worker  rights  is  subject  concurrently  to 
the  suspension  of  OPIC  programs  until 
such  time  as  a  favorable  worker  rights 
determination  can  be  made. 

For  non-GSP  countries  in  which  OPIC 
operates  its  programs,  OPIC  reviews  any 
country  which  is  the  subject  of  a  formal 
challenge  at  its  annual  public  hearing. 
To  qualify  as  a  formal  challenge, 
testimony  must  pertain  directly  to  the 
worker  rights  requirements  of  the  law  as 
defined  in  OPICs  1985  reauthorizing 
legislaUon  (Pub.  L.  99-204)  with 
reference  to  the  Trade  Act  of  1974,  as 
amended,  and  be  supported  by  factual 
information. 

FOB  FURTHER  INFORMATION  ABOUT  THE 
PUBI.K:  HEARING  CONTACT:  Har\'ey  A. 
Himbers,  Financial  Management  and 
Statutory  Review  Department.  Overseas 
Private  investmenl  Corporation.  1100 
New  York  Avenue,  NW,  Washington, 
DC  20527,  (202)  336-8614,  by  e-mail  at 
hhimb©opic.gov.  or  by  facsimile  at  (202) 
218-0177. 

Dated:  November  30. 1999. 
Richard  C.  Horanburg. 
Office  of  Congressional  and 
Intergovernmental  Affairs. 
|FR  Doc  99-31481  Filed  12-3-99:8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

(InveMlgatlons  Nos.  731-TA-367-370 
(Review)] 

Color  Picture  Tubes  From  Canada, 
Japan,  Korea,  and  Singapore 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Revised  scheduling  of  full  five- 
year  reviews  concerning  the 
antidumping  duty  orders  on  color 
picture  tubes  from  Tanada.  Japan. 
Korea,  and  Singapore. 

EFFECTIVE  DATE:  November  30,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  |.  Mazur  (202-205-3184),  Office 
of  Investigations.  US  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  Effective 
luly  12. 1999.  the  Commission 
established  a  schedule  for  the  conduct 
of  the  subject  five-year  reviews  (64  FR 
38690,  July  19, 1999).  On  November  24. 
1999.  counsel  for  parties  in  support  of 
the  continuation  of  the  duly  orders 
submitted  a  request  for  an  extension  of 
the  Commission's  deadline  for  its 
determinations  in  these  reviews.  On 
November  29, 1999.  counsel  for  parties 
opposed  to  the  continuation  of  the  duty 
orders  and  that  submitted  comments, 
indicated  that  they  did  not  object  to  the 
request  for  an  extension.  Accordingly, 
the  Commission  has  determined  to 
exercise  further  its  authority  to  extend 
the  review  period  bv  up  to  90  days 
pursuant  to  19  U.S.C.  §  1675(c)(5)(Bl, 
and  is  hereby  revising  its  schedule. 

The  revised  schedule  for  the  conduct 
of  the  subject  reviews  is  as  follows:  the 
prehearing  staff  report  in  the  reviews 
will  be  placed  in  the  nonpublic  record 
on  January  28.  2000;  the  deadline  for 
filing  prehearing  briefs  is  February  8. 
2000:  requests  to  appear  at  the  hearing 
should  be  filed  in  writing  with  the 
Secretary  to  the  Commission  on  or 
before  February  9,  2000:  the  prehearing 
conference  will  be  held  at  the  US 
International  Trade  Commission 
Building  at  9:30  a.m.  on  February  11. 
2000;  the  hearing  will  be  held  at  the  US 


International  Trade  Commission 
Building  at  9:30  a.m.  on  February  17. 
2000;  the  deadline  for  filing  posthearing 
briefs  is  February  29,  2000:  the 
Commission  will  make  its  final  release 
of  information  on  March  22,  2000:  and 
final  party  comments  are  due  on  March 
24,  2000. 

For  further  information  concerning 
these  five-year  reviews  see  the 
Commission's  notice  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A.  D.  E,  and  F  (19  CFR  part 
207). 

Aulfaorily:  These  reviews  are  being 
I  onducled  under  authority  of  title  VTI  of  the 
rariff  Art  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  Deceraberl.  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secrvtan'. 

IFR  Doc.  99-31562  Filed  12-3-99:  8:4S  ami 
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DEPARTMENT  OF  JUS'HCE 

Office  of  Community  Oriented  Policing 
Services 

Agency  Information  Collection 
Acth/lties:  Proposed  Reinstatement; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  COPS  Department  Initial 
Report. 


Office  of  Management  and  Budget 
(OMB)  reinstatement  approval  is  being 
sought  for  the  information  collection 
listed  below.  This  proposed  information 
collectiou  was  previously  published  in 
the  Federal  Register  on  May  10. 1999, 
allovring  for  a  60-day  public  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  January  5.  2000.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
COPS  Office,  PPSE  Division,  1100 
Vermont  Ave,  NW,  Washington,  DC 
20530-0001.  Additionally,  comments 
may  be  submitted  to  COPS  via  facsimile 
to  202-616-5998.  Comments  may  also 
be  submitted  to  the  Department  of 
Justice  (DOn,  Justice  Management 
Division,  Information  Management  and 
Security  Staff,  Attention;  Department 


Deputy  Clearance  0£Bcer.  Suite  1220. 
1331  Peimsylvania  Avenue  NW. 
Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessar>' 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  vrill 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodolog)'  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  T\'pe  of  information  collection. 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection. 
COPS  Department  Initial  Report. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
COPS  012/01.  Office  of  Community 
Oriented  Policing  Services.  United 
States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  or  Tribal 
Governments. 

The  COPS  Initial  Report  will  be 
mailed  to  all  new  COPS  grant  recipients. 
Recipients  must  complete  the  form 
within  thirty  days  of  the  date  of  their 
first  grant  award  to  comply  with  their 
grant  program  requirements. 

The  COPS  Department  Initial  Report 
will  collect  basic  information  about 
recipient's  sworn  personnel  and  the 
recipient's  level  of  community  poficing 
plans  and  programs  at  the  beginning  of 
the  grant  period.  Survey  questions  will 
allow  the  COPS  Office  to  establish  a 
baseline  of  each  grant  recipient's 
commimity  policing  plans  and  programs 
at  the  beginning  of  the  grant  period  for 
the  purpose  of  monitoring  progress  of 
grant  recipients  in  implementing 
community  policing  programs  and 
activities  with  their  federal  COPS  grant. 
(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


estimated  for  an  average  respondent  to 
respond:  COPS  Department  Initial 
Report:  Approximately  1.600 
respondents,  at  1.5  hours  per 
respondent  (including  record-keeping) 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  wth  the 
collection.  Approximately  2.400  hours 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer.  United  Stales 
Department  of  Justice.  Information 
Management  and  Securiti,'  Staff.  Justice 
Management  Division.  Suite  1220. 
National  Place.  1331  Pennsylvama 
Avenue  NW,  Washington.  DC  20530 

Dated:  November  30.  1999 
Brenda  E.  Drer. 

DvpanmenI  Deputy  Cleamnce  Officer.  United 
Slates  Department  of  Justice. 
(FR  Doc  99-31463  Filed  12-3-99:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  Information  Collection 
Activities:  Proposed  Reinstatement; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review  for  Reinstatement:  COPS 
Officer  Progress  Report. 

Office  of  Management  and  Budget 
(OMB)  reinstatement  approval  is  being 
sought  for  the  information  collection 
listed  below.  This  proposed 
reinstatement  was  previously  published 
in  the  Federal  Register  on  May  10. 
1999.  allowing  for  a  60-day  public 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation.  Part 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
COPS  Office,  PPSE  Division.  1 100 
Vermont  Ave.  NW.  Washington.  DC 
2D53O-00O1.  Additionally,  comments 
may  be  submitted  to  COPS  via  facsimile 
to  202-616-5998.  Comments  may  also 
be  submitted  to  the  Department  of 
Justice  (DOJ).  Justice  Management 
Division.  Information  Management  and 
Security  Staff,  Attention:  Department 
Clearance  Officer,  Suite  1220.  133] 
Pennsylvania  Avenue  NW,  Washington 
DC.  20250. 
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Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  clarity 
of  the  information  to  be  collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

The  Proposed  Collection  is  listed 
Below 

COPS  Officer  Progress  Report 

(1)  Type  of  infonnation  collection. 
Reinstatement. 

(2)  TheUlle  of  the  form/collection. 
COPS  Officer  Progress  Report. 

(3)  The  agency  form  number,  if  any, 
and  the  appUcable  component  of  the 
Department  sponsoring  the  collection. 
Form:  COPS  013/01.  Office  of 
Community  Oriented  Policing  Services. 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State.  Local  and 
Tribal  Government.  The  COPS  Officer 
Progress  Report  will  be  mailed  to  all 
COPS  grant  recipients.  Recipient  must 
complete  must  complete  the  report 
annually  following  the  date  of  the  grant 
program  requirements. 

The  information  collected  the  COPS 
Officer  Progress  Report  virill  be  used  to 
track  summary  data  on  the 
characteristics  of  officers  hired  with 
COPS  funding  and  to  monitor  the 
progress  of  grantees  in  hiring,  training, 
and  deploying  these  officers  into 
community'  policing.  In  addition, 
annual  submission  of  the  COPS  Officer 
Progress  Reports  will  assist  the  COPS 
Office  in  identifying  recipients  which 
may  be  in  need  of  additional 
information  or  technical  assistance 
concerning  appropriate  professional 
training  and  activities  for  officers 
deployed  in  community  policing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  COPS  Officer  Progress  Report; 


Approximately  11.300  respondents, 
reporting  on  an  estimated  number  of  5 
officers,  at  2  hours  per  response 
(including  record-keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
collection.  Approximately  113.000 
hours. 

If  additional  information  is  required, 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Department  Clearance  Officer.  Uruted 
States  Department  of  Justice. 
Information  Management  and  Security 
Staff.  Justice  Management  Division. 
Suite  1220,  National  Place.  1331 
Pennsylvania  Avenue  NW.  Washington, 
DC  20530. 

Dalod:  November  30.  1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
IFR  Doc.  99-31464  Filed  12-03-99;  8:45  ami 
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DEPARTMEffr  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  COPS  Distressed 
Neighborhood  Process  Evaluation 
Survey. 

Office  of  Management  and  Budget 
(OMB)  reinstatement  approval  is  being 
sought  for  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  29. 1999. 
to  allow  60  days  for  public  comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunents  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation,  Part 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item($)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
COPS  Office,  PPSE  Division,  1100 
Vermont  Ave.,  NW.  Washington.  DC 
20530-0001.  Additionally,  comments 
may  be  submitted  to  COPS  via  facsimile 
to  202-633-1386.  Comments  may  also 
be  submitted  to  the  Department  of 
Justice  (DOJ),  Justice  Management 
Division.  Information  Management  and 
Security  Staff.  Attention:  Department 
Deputy  Clearance  Officer,  Suite  1220, 


1331  Pennsylvania  Avenue.  NW. 
Washingtoii,  DC,  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infbrmatioii 
Collection 

il)  Type  of  information  collection. 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection. 
COPS  Distressed  Neighborhood  Process 
Evaluation  Survey. 

13)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  N/A.  Office  of  Community 
Oriented  Policing  Services,  United 
States  Department  of  Justice. 

(41  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  lx>cal,  and 
Tribal  Government.  Agencies  that  have 
received  funding  under  the  COPS 
Distressed  Neighborhood  grant  program 
are  required  to  respond. 

The  COPS  Distressed  Neighborhood 
Process  Evaluation  Survey  will  collect 
basic  information  about  recipient's 
hiring  and  deployment  processes, 
training,  plans  for  internal  assessment 
and  reallocation  of  resoiuces.  The  COPS 
office  will  use  the  information  collected 
to  assess  whether  the  pilot  Distressed 
Neighborhood  sites  met  the  goal  of 
allocating  personnel  resources  to  the 
neighborhoods  with  the  greatest  need 
for  additional  police  presence.  A 
comprehensive  report  of  the  sites' 
deployment  and  hiring  processes, 
training,  and  perceptions  of  the  grant 
will  assist  the  COPS  Office  to  make 
future  funding  determinations  and  with 
future  program  development. 


(51  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  COPS  Distressed 
Neighborhood  Process  Evaluation 
Survey;  Eighteen  respondents,  at  1.5 
hours  per  respondent  (including  record- 
keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection.  Approximately  27  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place.  1331  Pennsylvaiua 
Avenue,  NW,  Washington,  DC  20530. 

Eteled:  November  30,  1999. 
Brenda  E.  Dyer, 

Department  Deputy  aeawnce  Officer,  United 
States  Department  offusUce. 
IFR  Doc.  99-31465  Filed  12-3-99;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  ol  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

November  29,  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Papenvork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  use.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin®dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
((202)  219-5096  ext  151  or  by  E-Mail  to 
King-Darrin©dol.gov), 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS,  DM 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 


The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessan,' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  vrill  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Mine  Operator  Dust  Data  Cards. 

OMB  Number:  1219-0011 

Frequency:  On  occasion;  Armually: 
Bi-monthly. 

Affected  Public:  Business  or  other  for- 
profit. 


Git/reference 


70.201,  71.209,  90.209.  Dust  Sampling  and  Monitonng 
70.201(0),  71.201(c).  90.201(c),  MSHA  monitored  Samples 
70.202(b),  71.202(b),  90.202(b),  Certification 
70.220(a),  71.220(a),  90.220(a).  Status  Chanoe  Reports 

71.300 

71.301(d),  Posting  of  Plan 

90.300  

90.301(d) l.IZZIZ!!!"ZZ 

Total 


Total  re- 
spondents 


1,281 
1,281 
1481 
1,281 
1.281 
1581 
1,281 
1,281 


Frequency 


Total  re-   I  *^a9e  *^  \    Burden 
1  per  response       °i"aen 

(hour) 


B(-Monttlly 
On  occasion 
Annually 
Annually 
Annually 
Annually 
Annually 
Annualy 


54.000 

630 

230 

3,200 

45 

6 

6 

6 


58,162 


7135 
1.0 
66 

.50 
2.98 

.24 
2.67 

.50 


.7299 


38.532 

630 

1,528 

1.600 

134 

11 

16 

3 


42,454 


Total  Annualized  capital/startup 
costs:  $990,887. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $2,136,598. 

Descriptio/i:  All  underground  coal 
mine  operators  and  certain  surface  coal 
mine  operators  as  designated  by  MSHA 
are  required  to  collect  and  submit 
respirable  dust  samples  to  MSHA  for 
analysis.  Pertinent  information 
associated  with  identifying  and 
analyzing  these  samples  is  submitted  on 


the  dust  data  cards  that  accompany  the 

salnples. 

Ira  L.  Itlilk. 

Departmental  Clearance  Officer. 

IFR  Doc  99-31502  Filed  12-3-99:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

Novemiwr  29,  1999, 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copv  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS.  ETA.  PWBA,  and  OASAM  contact 
Karin  Kurz  ({202}  219-5096  ext  159  or 
by  E-mail  to  Kurz-Karin®dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OHSA,  and  VETS  contact  Darrin  King 
({202)  219-5096  ext.  151  or  by  E-Mail 
to  King-Darrin@dol.gov), 
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Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  0MB  Desk  Officer  for  Bl^,  DM. 
ESA.  ETA.  MSHA.  OSHA.  PWBA.  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235,  Washington.  DC 
20503  ((202)  395-7316).  witliin  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Baseline  Employment  Rate  for 
Youth  Opportunity  Area  Demonstration. 

OMB  Number:  1205-0373. 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  8.704. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  2,176. 

Total  Annualized  Capital/startup 
costs:  $0. 

Total  armual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Descritpion:  The  data  collection  will 
complete  the  determination  of  baseline 
and  post-program  youth  employment 


rates  and  additional  demographic 

characteristics  of  the  eleven  sites  of  the 

Youth  Opportunity  Area  Demonstration. 

Ira  L.  Mills. 

Departmental  Cleamnce  Officer. 

|FR  Doc  99-31503  Filed  12-3-99;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  ttte  Secretary 

Submiasion  for  OMB  Review; 
Comment  Request 

November  29.  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  the 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  for  ESA.  MSHA. 
OSHA.  and  VETS  conUct  Darrin  King  at 
(202)  291-5096  ext.  151  or  E-Mail  to 
ICing-Darrin@dol.gov.  To  obtain 
documentation  for  BLS.  ETA.  PWBA. 
and  OASAM  contact  Karin  Kurz  (202) 
219-5096  ext.  159  or  by  E-mail  to  Kurz- 
KarinSdol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS.  DM, 
ESA.  ETA.  MSHA.  OSHA.  PWBA,  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235.  Washington.  DC 
20503.  (202)  395-7316.  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA);  Labor. 

Title:  Approval,  Exhaust  Gas 
Monitoring,  and  Safety  Requirements 
for  the  Use  of  Diesel-Powered 
Equipment  in  Undergroimd  Coal  Mines. 

OMB  Number:  1219-0119  Extension. 

Frequency:  On  Occasion.  Aimual. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  199. 

Estimated  Time  Per  Respondent:  0.24 
hours. 

Total  Burden  Hoars:  56.339. 

Total  Armualized  Capital/Startup 
Costs:  $45,094. 

Total  Armual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $617,238. 

Description:  Mandates  safety 
requirements  in  three  major  areas  of 
concern:  diesel  engine  design  and 
testing  requirements;  safety  standards 
for  the  maintenance  and  use  of 
equipment;  and  exhaust  gas  sampling 
provisions  to  protect  miners. 

Agency:  Employment  and  Training 
Administration. 

Title:  Title  29  CFR  Part  29— Labor 
Standards  for  Registration  of 
Apprenticeship  Programs. 
OMB  Number:  1205-0223. 
Frequency:  One-time. 
Affected  Public:  Individuals  and 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  Slate.  Local  or  Tribal 
Government. 


Section 


29.3  ... 
29.6  . . 
29.5  ... 

9.7  

29.12  . 


Total. 


Total 
respondents 


110.540 

84,435 

2,263 

40 

30 


197,308 


Avg. 
tinte 
per 
re- 
sponse 
(min- 
utes) 


15 
5 

120 
5 

120 


12 


Total 
bunJan 
hours 


27.635 

7,036 

4.526 

3 

60 


Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Title  29  Part  29  sets  forth 
labor  standards  to  safeguard  the  welfare 
of  apprentices  and  to  extend  the 
application  of  such  standards  by 
prescribing  policies  and  procedures 
concerning  registration  of 
apprenticeship  programs. 
Ira  L.  Mills, 

Departmental  Cleamnce  Officer. 
IFR  Doc.  99-31504  Filed  12-3-99:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Committee  Management;  Notica  of 
Establishment 

The  Secretar\'  of  Labor  has 
determined  that  the  establishment  of  the 
Federal  Economic  Statistics  Advisory 
Committee  is  necessary  and  in  the 
public  interest  in  connection  vrith  the 
performance  of  duties  imposed  upon  the 
Commissioner  of  Labor  Statistics  by  29 
U.S.C.  Sections  1  through  9:  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat. 
General  Services  Administration. 

Name  of  Committee:  Federal 
Economic  Statistics  Advisory 
Committee. 

Purpose  and  Objective:  The 
Committee  will  present  advice  and 
make  recommendations  to  the 
Department  of  Labor,  Bureau  of  Labor 
Statistics  and  the  Department  of 
Commerce.  Bureau  of  Economic 
Analysis  and  Bureau  of  the  Census  (the 
Agencies)  from  the  perspective  of  the 
academic  commimity.  The  Committee 
will  examine  the  Agencies'  programs 
and  provide  advice  on  statistical 
methodology,  research  needed,  and 
other  technical  matters  related  to  the 
collection,  tabulation,  and  analysis  of 
Federal  economic  statistics. 

Balanced  Membership  Plans:  The 
Committee  will  consist  of 
approximately  13  members,  appointed 
by  the  Agencies,  and  normally  will  meet 
two  times  per  year.  The  Committee  will 
be  balanced  in  its  membership  in  terms 
of  the  technical  expertise  required,  and 
will  include  persons  with  demonstrated 
professional  and  personal  qualifications 
and  experience  relevant  to  the  functions 
and  tasks  to  be  performed  by  the 
Committee.  The  Agencies  will  consider 
for  membership  a  cross-section  of 
interested  economists,  statisticians,  and 
behavioral  scientists  who  are  recognized 
for  their  attaiiunents  and  objectivity  in 
their  respective  fields. 


Duration:  Continuing. 

Agency  Contact:  Interested  persons 
are  invited  to  submit  comments  by 
December  21, 1999  regarding  the  ' 
establishment  of  the  Committee.  Such 
comments  should  be  addressed  to: 
Ausio  Grigg,  Division  of  Management 
Systems,  Bureau  of  Labor  Statistics. 
Room  3255.  2  Massachusetts  Avenue. 
N.E..  Washington.  D.C.  20212. 

Signed  at  Washington.  D.C.  this  22nd  day 
of  November,  1999, 
Alexis  M.  Hennaii, 

Secretar}-  of  Labor. 

IFR  Doc  99-31500  Filed  12-3-99;  8:45  am| 
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DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of  the 
Optional  Use  Pawoll  Form  Under  the 
Davis-Bacon  Act.  WH-347.  A  copy  of 
the  proposed  information  collection 
request  can  be  obtained  by  contacting 
the  office  listed  below  in  the  addresses 
section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  4.  2000. 

ADDRESSES:  Ms.  Patricia  A.  Forkel.  U.S. 
Department  of  Labor.  200  Constitution 
Ave..  NW,  Room  S-3201.  Washington. 
DC  20210.  telephone  (202)  693-0339 
(this  is  not  a  loll-free  number),  fax  (202 
693-1451. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  WH-347  is  an  optional  form 
which  may  be  used  by  contractors  and 
subcontractors  to  certify  payrolls, 
attesting  that  proper  wage  rates  and 
fringe  benefits  have  been  paid  to  their 
employees  performing  work  on 
contracts  covered  by  the  Davis-Bacon 
and  related  Acts.  Contracting  officials 
and  Wage-Hour  investigative  staff  use 
these  payrolls  to  verify  that  legal  rates 
are  paid  and  as  an  aid  in  determining 
whether  employees  have  been  properly 
classified  for  the  work  they  perform. 
n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  vrill  have 
practical  utilitj-: 

*  Evaluate  the  accuracy  of  the 
agency 's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses, 

in.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  determine  a 
contractor's  compliance  with  provisions 
of  the  Davis-Bacon  and  Related  Acts  and 
the  Copeland  Act. 
Type  ofRex-iew:  Extension. 
Agency:  Employment  Standards 
Administration. 

Title:  Optional  Use  Payroll  Form 
under  the  Davis-Bacon  Act. 
OMB  Number:  1215-0149. 
Agency  Number:  WH-347. 
Affected  Public:  Business  or  other  for 
profit;  Individuals  or  households; 
Federal  Government;  Stale.  local  or 
Tribal  Government. 

Total  Respondents:  106.960. 
Frequency:  Weekly. 
Total  Responses:  9.840.320. 
Average  Time  per  Response:  56 
minutes. 

Estimated  Total  Burden  Hours: 
9.200.000. 
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Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $354,252. 

Commeats  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record. 

Dated;  .November  30.  1999. 
Mugsisl  |.  SberriU, 

Chief,  Branch  ofMana^menl  Heviewand 
Internal  Control,  Division  of  Financial 
Management.  Office  of  Management, 
.administration  and  Planning,  Employment 
Standards  Administration. 
|FR  Doc.  99-31501  Filed  12-3-99;  8:45  ami 
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accessibility  features  and/or  auxiliary 

aids,  such  as  sign  language  interpreters. 

must  inform  the  Commission  in  advance 

of  those  needs.  Subject  to  29  C.F.R. 

§  2706.150(a)(3)  and  §  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 

EUen.  (202)  653-5629/(202)  708-9300 

for  TDD  Relay/1-800-877-8339  for  toll 

free. 

leu  H.  Ellra, 

Chief  Docket  Oerk. 

[FR  Doc  99-31690  Filed  12-2-99;  3:43  pml 
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Tennessee.  For  more  information, 
contact  the  Marine  Division,  telephone 
(202)  314-6682,  fax  (202)  314-6454  or 
Terry  Williams,  Office  of  Public  Affairs, 
Washington,  D.C.  20594,  telephone 
(202)  314-6100. 

Dated:  November  30.  1999. 
Rhonda  Underwood. 
Federal  Register  Liaison  Officer. 
IFR  Doc.  99-31452  Filed  12-3-99;  8:45  am) 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Maeting 

December  1,  1999 

TWE  AND  date:  9:30  a.m.,  Thursday, 

January  27.  2000. 

PUCE:  Sutherland  Moot  Court  Room, 

College  of  Law.  University  of  Utah.  332 

South  1400  East  Front.  Salt  Lake  Qty, 

Utah  84112-0730. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 

the  following: 

1 .  Pero  v.  Cyprus  Plateau  Mining 
Corp..  Docket  No.  WEST  97-154-D 
(Issues  include  whether  substantial 
evidence  supports  the  judge's  finding 
that  the  operator  did  not  discriminate 
against  Pero  in  violation  of  section 
105(c).) 

TIME  AND  DATE:  The  Commission 
meeting  will  commence  following  upon 
the  conclusion  of  oral  argument  in  Pero 
V.  Cyprus  Plateau  Mining  Corp  ,  Docket 
No.  WEST  97-154-D,  which 
commences  at  9:30  a.m.  on  Thursday. 
January  27,  2000. 

PLACE:  Sutherland  Moot  Court  Room, 
College  of  Law,  University  of  Utah,  332 
South  1400  East  Front,  Salt  Lake  City, 
Utah  84112-0730. 

STATtJS:  Closed  (Pursuant  to  5  U.S.C. 
SS52b(c)(10)|. 

MATTERS  TO  BE  CONSIDERED:  It  was 
determined  by  a  unanimous  vote  of  the 
Commission  that  the  Commission 
consider  and  act  upon  the  following  in 
dosed  session: 

1.  Pero  V.  Cyprus  Plateau  Mining 
Corp..  Docket  No.  WEST  97-154-D  (See 
oral  argument  listing,  supra,  for  issues.) 

Any  person  attending  an  open 
meeting  who  requires  special 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-1 49)1 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Prospective  Patent 
License. 

SUMMARY:  NASA  hereby  gives  notice 
that  SR  Technology.  Inc.,  of  Houston, 
Texas  has  applied  for  an  exclusive 
patent  license  to  practice  the  inventions 
described  and  claimed  in  U.S.  Patent 
Nos.  4,890,918  and  5,145.227,  entitled 
"Docking  Alignment  System,"  and 
"Electromagnetic  Attachment 
Mechanism,"  respectively  which  are 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Johnson  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  February  4.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hardie  R.  Ban.  Patent  Attorney,  Johnson 
Space  Center,  Mail  Stop  HA,  Houston, 
TX  77058-8452;  telephone  (281)  483- 
1003. 

Dated:  November  26.  1999. 
Edward  A.  Frankle, 
General  Counsel. 

IFR  Doc.  99-31530  Filed  12-3-99;  8:4S  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

In  the  matter  of  Duke  Energy 
Corporation  (Oconee  Nuclear  Station, 
Units  1,  2,  and  3):  Confirmatory  Order 
Modifying  Post-Three  Mile  Island 
Requirements  Pertaining  to 
Containment  Hydrogen  Monitors 

[Docket  Nos.  50-269.  50-270,  and  50-287; 
LicenM  Nos.  DPH-38,  OPR-47,  DPB-S5] 

Duke  Energy  Corporation  (Duke  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-38,  DPR- 
47,  and  DPR-55  issued  by  the  Nuclear 
Regtilatory  Commission  (NRCor 
Commission)  pursuant  to  10  CFR  Part 
50.  The  licenses  authorize  the  operation 
of  Oconee  Nuclear  Station  (ONS).  Units 
1.  2,  and  3,  located  in  Oconee  County, 
South  Carolina. 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Amphibious  Passenger  Vessel  Safety: 
A  Public  Forum 

A  public  forum  on  amphibious 
passenger  vessel  safety  sponsored  by  the 
National  Transportation  Safety  Board 
will  be  held  December  8-9. 1999.  at  the 
Memphis  Marriott  Hotel,  2625 
Thousand  Oaks  Boulevard,  Memphis, 


As  a  result  of  the  accident  at  Three 
Mile  Island.  Unit  2  (TMl-2),  the  NRC 
issued  NUREG-0737,  "Clarification  of 
TMI  Action  Plan  Requirements,"  in 
November  1980.  Generic  Letters  82-05 
and  82-10,  issued  on  March  17  and  May 
5. 1982,  respectively,  requested 
licensees  of  operating  power  reactors  to 
fiuTiish  information  pertaining  to  their 
implementation  of  specific  TMI  Action 
Plan  items  described  in  NUREG-0737. 
Orders  were  issued  to  licensees 
coiifinning  their  commitments  made  in 
response  to  the  generic  letters.  The 
Confirmatory  Order  that  was  issued  to 
Duke  on  March  18. 1983.  required  the 
licensee  to  implement  and  maintain  the 
various  TMI  Action  Plan  Items, 
including  Item  Il.F.l,  Attachment  6 
pertaining  to  monitoring  of  the 
hydrogen  concentration  in  the 
containment  following  a  safety 
injection. 

Significant  improvements  have  been 
achieved  since  the  TMI  accident  in  the 
areas  of  understanding  risks  associated 
with  nuclear  plant  operations  and 
developing  better  strategies  for 
managing  the  response  to  potential 
severe  accidents  at  nuclear  power 


plants.  Recent  insights  pertaining  to 
plant  risks  and  severe  accident 
assessment  tools  have  led  the  NRC  staff 
to  conclude  that  some  TMI  Action  Plan 
items  can  be  revised  without  reducing, 
and  perhaps  enhancing,  the  ability  of 
licensees  to  respond  to  severe  accidents 
The  NRC's  efforts  to  understand  the 
risks  associated  with  commercial 
nuclear  power  plant  operations  more 
effectively  and  to  reduce  unnecessary 
regulatory  burden  on  licensees  and  the 
public  have  prompted  the  NRC's 
decision  to  revise  the  post-TMI 
reqidrement  to  monitor  containment 
hydrogen  concentration. 

The  Confirmatory  Order  of  March  18, 
1983,  imposed  requirements  upon  the 
licensee  to  have  continuous  monitoring 
of  containment  hydrogen  concentration 
provided  in  the  control  room,  as 
described  by  TMI  Action  Plan  Item 
n.F.l,  Attachment  6.  Information  about 
hydrogen  concentration  supports  the 
licensee's  assessments  of  the  degree  of 
core  damage  and  whether  a  threat  to  the 
integrity  of  the  containment  may  be 
posed  by  hydrogen  gas  combustion.  TMI 
Action  Item  Il.F.l,  Attachment  6  states: 

If  an  indication  is  nol  available  al  all  times, 
continuous  indication  and  recording  shall  be 
functioning  within  30  minutes  of  the 
initiation  of  safety  injection. 

This  requirement  to  have  monitoring 
of  the  hydrogen  concentration  in  the 
containment  within  30  minutes 
following  the  start  of  safety  injection  has 
defined  both  design  and  operating 
characteristics  for  hydrogen  monitoring 
systems  at  nuclear  power  plants  since 
the  implementation  of  NUREG-0737.  In 
addition,  the  technical  specifications  of 
most  nuclear  power  plants  and  NRC 
regulation  10  CFR  50.44,  "Standards  for 
combustible  gas  control  system  in  light- 
water-cooled  power  reactors,"  require 
availability  of  hydrogen  monitors. 

By  letter  dated  August  4, 1999,  Duke 
used  the  ANO  confirmatory  order  as 
guidance  to  request  relief  for  the  three 
Oconee  units  from  the  requirement  to 
have  indication  of  hydrogen 
concentration  in  the  containment  within 
30  minutes  of  the  initiation  of  safety 
injection.  Specifically,  the  licensee 
requested  that  risk-informed  insights  be 
used  to  determine  the  functional 
requirements  for  monitoring  of 
containment  hydrogen  concentration 
that  would  allow  extending  the 
monitoring  requirement  to  more  than  30 
minutes  following  initiation.  ITie  basis 
for  this  request  was  that  the  additional 
time  would  allow  the  operators  to 
complete  their  initial  accident 
assessment  and  mitigation  duties  before 
redirecting  their  attention  to  the 
relatively  longer-term  recovery  actions. 
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such  as  actuating  the  hydrogen 
recombiners,  that  are  not  needed  for  at 
least  24  hours. 

Based  on  the  staffs  evaluation  of  the 
justification  provided  by  the  licensee, 
and  improved  understanding  of  insights 
pertaining  to  plant  risks,  severe  accident 
assessment,  and  emergency  planning 
since  the  TMl-2  accident,  the  staff  has 
concluded  that  the  licensee's  request 
should  be  approved.  Giving  the  licensee 
the  flexibility  and  responsibility  for 
determining  the  appropriate  time  limit 
for  establishing  monitoring  of 
containment  hydrogen  concentration 
will  preclude  control  room  personnel 
from  being  distracted  from  various 
important  tasks  in  the  early  phases  of 
accident  mitigation,  while  allowing 
cognizant  personnel,  mostly  outside  the 
control  room,  to  be  aware  of  hydrogen 
concentration  based  on  a  risk-informed 
functional  assessment  at  a  reasonable 
time  following  an  accident.  Because  the 
appropriate  balance  between  control 
room  actiWUes  and  longer-term 
management  of  the  response  to  severe 
accidents  can  best  be  determined  by  the 
licensee,  the  NRC  staff  has  determined 
that  the  licensee  may  elect  to  adopt  a 
risk-informed  functional  requirement  in 
lieu  of  the  current  30-minute  time  limit 
for  establishing  monitoring  of  the 
hydrogen  concentration  as  imposed  by 
the  Order  dated  March  18, 1983.  and  as 
described  by  TMI  AcUon  Item  Il.F.l. 
Attachment  6  in  NUREG-0737.  ITie 
appropriate  functional  requirement  is  as 
follows: 


Procedures  shall  be  eslablbhed  for 
ensuring  thai  monitoring  of  hydrogen 
concentration  in  the  containment  atmosphere 
Is  available  in  a  sulficionlly  timely  manner  to 
support  the  implementation  of  the  Oconee 
Nuclear  Station  Emergency  Plan  (and  related 
procedures)  and  related  activities  such  as 
guidance  for  severe  accident  management. 
Hydrogen  monitoring  will  be  initialed  based 
on:  (1)  The  appropriate  prionly  for 
establishing  monitoring  of  hydrogen 
roncenlialion  within  the  containment  in 
relation  to  other  activities  in  Ihe  conlrol 
room.  (2)  Ihe  use  of  Ihe  monitoring  of 
hydrogen  concentration  by  decision  nukei^ 
for  severe  accident  management  and 
emergency  response,  and  (3)  insights  from 
experience  or  evaluation  penainiiig  to 
possible  scenarios  thai  result  in  significant 
generation  of  hydrogen  thai  would  be 
indicative  of  core  damage  or  a  potential 
throat  lo  the  integrity  of  the  containment 
building.  Affected  licensing  basis  documents 
and  other  related  documents  will  be 
appropriately  revised  and/or  updated  in 
accordance  with  applicable  NRC  regulations. 

The  licensee's  Post  Accident 
Monitoring  Instrumentation  Technical 
Specifications  and  10  CFR  50.44  require 
the  licensee  lo  maintain  the  ability  to 
monitor  hydrogen  concentration  in  the 


containment  However,  the  details 
pertaining  to  the  design  and  manner  of 
operation  of  the  hydrogen  monitoring 
system  are  determined  by  the  licensee. 

m 

Accordingly,  pursuant  to  Sections 
103,  104b,  161b,  161i.  leio,  and  182  of 
the  Atomic  Energ>'  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50,  It  Is  Hereby  Ordered  that: 

NRC  License  Nos.  DPR-38.  DPR-47, 
and  DPR-55  are  modified  as  follows: 

The  licensee  may  elect  lo  oilber  mamtain 
Ihe  30-minule  time  limil  for  monitoring  of 
hydrogen  in  Ihe  conlainment.  as  described  bv 
TMI  Action  Plan  Ilem  n.F.l.  Attachment  6.   ' 
in  Nl-'R£G-0737  and  required  by  the 
Confirmaton,  Order  of  March  18. 1983.  or 
modif}'  the  lime  limit  in  Ihe  manner  specified 
in  Section  II  of  this  Order.   . 

The  Director.  Office  of  Nuclear 
Reactor  Regulation,  may,  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  the 
licensee  of  good  cause. 

IV 

Any  person  adversely  affected  by  this 
Confirmaton'  Order,  other  than  the 
licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extend  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  UTiting  to  the  Director. 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  (jjmmission. 
Washington.  D.C.  20555-0001,  and 
include  a  statement  of  good  cause  for 
the  extension.  Any  request  fisr  a  hearing 
shall  be  submitted  to  the  Secretan,'  of 
the  Commission.  U.S.  Nuclear 
Regulatory  Commission.  ATTN:  Chief, 
Rulemakings  and  .Adjudications  Staff. 
Washington.  DC.  20555-0001.  Copies  of 
the  hearing  request  shall  also  be  sent  to 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission.  Washington, DC.  20555- 
0001,  to  the  Deput>'  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address,  to  the  Regional 
Administrator,  NRC  Region  11,  AUanta 
Federal  Center,  23  T  85. 61  Forsyth 
Street,  SW.,  Atlanto.  Georgia  30303- 
3415,  and  to  Anne  W.  Coftington. 
Winston  and  Strawn,  1200  17th  Sti^et, 
NW.,  Washington.  DC.  attorney  for  the 
licensee.  If  such  a  person  requests  a 
hearing,  that  person  will  set  forth  with 
particularity  the  maimer  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  will  address  Ihe  criteria  set 
forth  in  10  CFR  2.714(d) 

IS  the  hearing  is  requested  hv  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
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designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  will  be 
whether  this  Confinnatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  will  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  will 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  99-31507  Filed  12-3-99;  8:45  ami 
BiLLMO  cooe  7g»«i-P 


March  11. 1999,  and  the  licensee's 
letters  dated  October  5  and  November  9, 
1999,  that  withdrew  the  application  for 
license  amendment. 

Dated  al  Rockville.  Maryland,  this  29th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
lobn  A.  NakosU. 

Senior  Project  Manager.  Section  2  Project 
Directorate  I.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  99-31509  Filed  12-3-99:  8:45  ami 
auWQ  CODE  7iaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  SO-423] 

ftorlheast  Nuclear  Energy  Company,  et 
al.;  Millstone  Nuclear  Power  Station, 
Unit  No.  3;  Notice  of  Withdrawal  ol 
Application  for  Ainendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (the  licensee)  to 
withdraw  its  May  1, 1995.  application. 
as  supplemented  October  20. 1995.  and 
March  11.  1999.  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-49  for  the  Millstone 
Nuclear  Power  Station.  Unit  No.  3. 
located  in  New  London  Cotmty. 
Connecticut. 

The  proposed  amendment  would 
have  revised  the  facility  technical 
specifications  pertaining  to  the  steam 
generator  tube  inspection  surveillance 
interval,  extending  the  interval  from  the 
current  18-month  to  a  24-month  fuel 
cycle. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  November  27, 
199S(60  FR  58402).  However,  by  letter 
dated  October  5, 1999,  as  supplemented 
November  9. 1999,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  1. 1995.  as 
supplemented  October  20. 1995,  and 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 
date:  Wednesday,  December  8, 1999. 
PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 
STATUS:  Public. 
MATTERS  TO  BE  CONSIDERED: 
Wednesday,  Deceinber  8 
9:25  a.m. — Affirmation  Session  (Public 
Meeting) 
a.  Final  Amendments  to  10  CFR  Parts 
21.  50  8c  54  &  Availability  for  Public 
Comment  of  Draft  Reg  Guide  DG- 
1081  &  Draft  Standard  Review  Plan 
Section  15.01.  'Regarding  Use  of 
Alternative  Source  Terms  at 
Operating  Reactors  (Tentative) 
(Contact:  Ken  Hart.  301-45-1659) 
•The  schedule  for  Commission  meetings  is 
subiect  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
inforroaUon:  Bill  Hill  (301)  415-1661. 
The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http;//www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretar>',  Attn:  Operations 
Branch,  Washington,  DC.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Conunission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh®nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  1. 1999. 
WUIiaffl  M.  HUl,  Jr.. 

Secy:  Tracking  Officer.  Office  of  the  Secretary. 
(FR  Doc.  99-31609  Filed  12-2-99;  10:40  am) 

Buaa  cooe  7M0-01-4I 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

National  Partnership  Council;  Meeting 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice  of  meeting. 

TIME  AND  date:  1:30  p.m..  December  8. 
1999. 

PLACE:  OPM  Conference  Center.  Room 
1350.  U.S.  Office  of  Persormel 
Management,  Theodore  Roosevelt 
Building.  1900  E  Street.  NW.. 
Washington,  DC.  The  conference  center 
is  located  on  the  first  floor. 
STATUS:  This  meeting  will  be  open  to  the 
public.  Seating  vrill  be  available  on  a 
first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wishing  to  attend  should  contact  OPM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 
MATTERS  TO  BE  CONSIDERED:  The 
National  Partnership  Council  will  focus 
on  updating  its  annual  strategic  plan 
and  calendar.  The  Council  will  also  hear 
fi-om  Dr.  Marick  Masters,  University  of 
Pittsburgh,  on  the  status  of  the  NPC 
Research  Project.  In  addition,  the 
Council  will  hear  a  presentation  on 
President  Clinton's  October  28, 1999 
memorandum  reaffirming  Executive 
Order  12871 — Labor-Management 
Partnerships. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jeff  Simiberg,  Director,  Center  for 
Partnership  and  Labor-Management 
Relations,  Office  of  Persoimel 
Management.  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
7H28,  Washington.  DC  20415-2000, 
(202)  606-2930. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

(FR  Doc.  99-31498  Filed  12-3-99;  8:45  am] 
eiLLWG  CODE  ■3».«1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42183;  File  No.  SR-QSCC- 
9»-041 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  ot  Proposed 
Rule  Change  Relating  to  Fee*  and 
Charges 

Novemtjer  29.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act").'  notice  is  hereby  given  that  on 
August  19. 1999.  the  Government 
Securities  Clearing  Corporation 
CGSCC  ")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 11  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
GSCC  will  reduce  the  clearance  fee  that 
it  charges  to  its  netting  members. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Bule 
Change 

GSCC  passes  through  to  its  netting 
members  (with  the  exception  of  category 
1  interdealer  broker  netting  members 
engaged  in  blind  broker  repo  activity) 
the  cost  to  GSCC  of  obtaining  and 
providing  clearance  services.  Currently, 
the  fee  charged  by  GSCC  to  netting 
members  to  recoup  its  own  external  and 
internal  clearance  costs  is  $2.90  per 
deliver  and  receive  obligation.  The  level 
of  this  fee  is  periodically  reviewed  to 
ensiue  that  it  equates  sufficiently  close 
to  GSCC's  actual  expense. 

Recently,  the  Board  of  Governors  of 
the  Federal  Reserve  System  ("Federal 
Reserve")  lowered  itsFedwire  funds 
and  securities  transfer  fees.'  GSCC's 
clearance  fee  is  a  blended  combination 
of  the  clearance  charges  levied  upon 
GSCC  by  both  its  clearing  banks  and  by 
the  Federal  Reserve  Bank  of  New  York 
for  transfers  made  through  the  Fedwire 
book  entry  system.  Internalized 
settlements  at  the  clearing  banks  (i.e.. 

'  IS  U.S.C  78s(b)(l). 

=  The  Commisaion  has  nodiSed  tin  laxl  of  the 
summeries  piepirad  by  GSCC. 

■63  FK  635S2  (November  13. 19«8)  (noUce  of 
a<:liadule  of  fees  lot  Fedeiml  Reserve  Bank  SsrvicMl. 
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those  settlements  occurring  between 
GSCC  and  dealers  within  the  same 
clearing  bank)  substantially  reduce  the 
amount  of  Federal  Reserve  fees  included 
in  GSCC's  blended  rate.  As  a  result, 
there  is  not  a  direct  correlation  between 
Federal  Reserve  clearance  fees  and 
GSCC's  clearance  fee.  Nonetheless, 
GSCC's  processing  costs  were  lowered 
because  of  the  Federal  Reserve's  action, 
and  a  reduction  in  GSCC's  clearance  fee 
is  therefore  warranted. 

GSCC  has  determined  that  the 
clearance  fee  level  now  needed  to  offset 
its  own  clearance  costs  is  roughly  S2.75 
per  settlement.  Thus,  GSCC  has 
determined  it  appropriate,  effective  as  of 
October  1.  1999.  to  reduce  GSCC's  unit 
fee  for  clearance  from  $2.90  to  S2.75. 
This  adjusted  fee  reflecU  GSCC's 
ongoing  commitment  to  effectively 
translate  reductions  in  GSCC's 
processing  costs  into  membership 
savings.  The  level  of  clearance  fee  will 
continue  to  be  periodically  monitored 
for  appropriateness. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act " 
and  the  rules  and  regulations 
thereunder  applicable  to  GSCC  because 
it  involves  a  foe  change  which  fairly 
reflects  the  costs  incurred  by  GSCC  in 
providing  servii.Bs  to  its  members. 

(Bl  Self-Regulatory  Organization 's 
Statement  on  Butrlen  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

(C)  Self-Beguiatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
members.  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

m.  Dale  of  EfiFectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  ■>  of  the  Act  and  Rule  19b- 
4(f)(2)  o  promulgated  thereunder 
because  the  proposal  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  GSCC.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 


it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  &e  Act. 
persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-99-04  and 
should  be  submitted  by  December  27 
1999. 

For  the  Commission  by  the  Division  of 
Market  regulation,  pursuant  lo  delegated 
authority." 

lonatban  G.  Katz, 

Secretary. 

(FR  Doc.  99-31529  Filed  12-3-99  8:45  am| 

OLUHCk  COOE  aolO-OI-M 


•15  U.S.C  7«q-l 

»  15  U.S.C  7e«(b)(3MAKIi). 

"17CFR24O.iab-»(0(2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42166;  File  No.  SR-NASO- 
99-53] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers.  Inc.  and  Amendment  Nos.  1 
and  2  Thereto  Relating  to  the 
Establishment  of  the  Nasdaq  Order 
Display  Facility  and  Modifications  ot 
the  Nasdaq  Trading  Platform 

November  22.  1999. 

Pursuant  lo  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934  ("Act  " 
or  "Exchange  Act"),'  and  Rule  19b-4 


'17CFR200.30-3(aKl2). 
'15U.S.C785(bKl). 
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thereunder.-  notice  is  hereby  given  that 
on  October  1. 1999.  the  National 
.Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  tiirough  its 
wholly-owned  subsidiary,  the  Nasdaq 
Stock  Market,  tac.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items.  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
October  26.  1999,  Nasdaq  filed 
Amendment  No.  1  to  the  proposal. '  On 
October  29,  1999.  Nasdaq  filed 
Amendment  No.  2  to  the  proposal.'"  The 
Commi.«sion  is  publishing  this  notice  to 
solipit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  enhance  its 
quotation  montage  by  creating  a  new 
venue  for  the  display  of  trading  interest, 
called  the  Nasdaq  Order  Display 
Facility.  Additionally,  this  proposed 
rule  change  would  substantially  modify 
the  proposed  Nasdaq  National  Market 
System  ("NNMS")' 
n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
my  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B). 


'17CFR240.19b-4. 

»  See  letter  from  Ttiomaa  P.  Monin.  Assistant 
Getwnl  Counsel.  NASD  Regulation,  ta  Richertl 
Strassee.  Assistant  [hractor.  I3ivision  uf  Market 
Regulation  ("Division").  Conunission  (October  26. 
1H9)  ("Amendment  No.  l"l.  In  Amendment  No.  1. 
tliaNASD  makes  technical  and  clarifying 
amendments  to  the  proposed  which  are 
incorporated  in  this  notice.  Additionally,  the  NA.SD 
amended  the  proposed  rule  language  to  ciarify  thiit 
certain  provisions  of  the  proposal  are  conUngent 
upon  other  proposals  that  are  pending  before  the 
Commission. 

•  .See  letter  from  loho  F.  Malitzis.  Assistant 
General  Council.  NASD  Regulation,  lo  Richard 
Strasser.  Assistant  CKnictor.  Division.  Commission 
lOcIober  29. 1999)  (■Amendment  No.  2'). 
Amendment  No.  2  clarifies  that  the  Nasdaq  staff  ha* 
consulted  the  NASD  RogulaUoo  .ilaff  with  respect 
to  the  proposal  rule  change  pursuant  to  the  Plan  of 
Allocation  and  Delegation  of  Fundions  by  NASD  to 
Subsidiaries. 

■■  See  Btthango  Act  Release  No.  41 296  (April  1 5. 
1999).  64  FR  19644  (April  22.  1999)  (Notice  for  File 
No.  SR-NASD-99-11  proposing  lo  hinclionally 
integrate  the  Small  Order  txecution  System 
("SOBS")  and  SelectNet  to  become  tlie  foundation 
of  the  NNIHS.)  (hereafter   SR-N ASD-99-1 1"  or 
■SOES/SelectNet  Integration"). 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  enhance  its 
quotation  montage  and  current  trading 
platforms.  SelectNet  and  SOES,  This 
proposed  rule  change  is  contingent,  and 
would  expand  upon  Nasdaq's  proposals 
to  (1)  establish  agency  quotations:"  and 
(2)  functionally  integrate  SOES  and 
SelectNet  that  are  currently  peniiing 
before  the  Commission.'  In  particular. 
Nasdaq  proposes  the  following  changes. 

A.  Sew  Nasdaq  Order  Display  Facility 
Under  the  proposal.  Nasdaq  will  add 
a  new  display  to  the  Nasdaq 
Workstation  H  ("NWH")  called  the 
Nasdaq  Order  Display  Facility,  which 
would  show  the  best  bid/best  offer  in 
Nasdaq  and  two  price  levels  away, 
accompanied  by  the  aggregate  size  at 
each  price  level  of  the  "displayed" 
trading  interest  of  market  makers, 
electronic  communication  networks 
("ECN").  and  Unlisted  Trading  Privilege 
("UTP")  Exchanges."  As  explained  in 
greater  detail  below,  Nasdaq  market 
makers  and  ECN's  that  are  NASD 
members  ("Nasdaq  Quoting  Market 
Participants ')  will  be  able  to  display 
their  quotes/orders  anony'mously  at 
these  price  levels  in  the  Nasdaq  Order 
Display  Facility,  which  should 
encourage  the  display  of  greater  trading 
interest. 

B.  Erdianced  Electronic  Access  to  the 
Best  Price  in  Nasdaq 

Under  the  proposal,  market 
participants  would  be  able  lo 


'  See  Exchange  Act  Release  No.  41 1 28  (March  2. 
1999).  MFR  12198  (March  11   1999)  (Notice  Ibf 
SR-NASD-99-09  proposing  to  permit  market 
inakers  lo  have  a  second  market  maker  ID 
("MMID")  for  the  purpose  of  separately  displaying 
agency  and  proprietiiry  quotes.)  (Hereafter  "SR- 
NASl)-99-09  "  or  "Agency  Quote  Propasal"). 

'  See  note  5.  abo\i^. 

•  A  "UTP  Exchange"  is  an  exchange  that  is  a 
signatory  to  the  loint  Self-Regulatory  Organization 
Plan  Governing  the  Collection.  Consolidation  and 
Dissetniliation  Of  Quotation  and  Transaction 
Information  For  Exchange-Listod  Nasdeq^National 
Market  System  Securities  Traded  On  Exchanges  On 
.\n  Unlisted  Trading  Privilege  BasU  ("UTP  Plan"  or 
"Nasdaq  UTP  Plan").  As  of  .September  1.  1999. 
there  were  four  members  of  the  Nasdaq  LTP  Plan- 
In  addition  to  the  NASD,  the  ITP  Plan  participants 
included  the  Boston  ,Sti«:k  Exchange,  the  (Jhicago 
Stock  Exchange  ("CHX").  and  the  Philadelphia 
.Sttxi  Exchange.  Of  these,  only  the  CHX  has 
established  an  interiiice  with  the  NASD/Nasdaq. 
The  Cincinnati  .Stock  Exchange  is  currently  in  the 
prtxxiss  of  becoming  a  member  of  the  LITP  Plan  and 
the  Pacific  Exdiange  has  indicated  its  intent  to 
commence  this  ptoceas. 


electronically  access  the  best  prices  in 
the  Nasdaq  Order  Display  Facility  using 
a  substantially  modified  and  enhanced 
version  of  Nasdaq's  proposed  NNMS 
trading  platform.  Specifically.  Nasdaq 
would  provide  order  delivery  or 
automatic  execution  against  the  best 
prices  displayed  in  the  Nasdaq  Order 
Display  Facility  based  on  the  manner  in 
which  the  market  participant  receiving 
the  order  participates  in  Nasdaq.  Nasdaq 
would  continue  to  offer  market 
participants  the  ability  to  electronically 
negotiate  transactions  with  specific 
market  makers. 

C  Delivery  of  Multiple  Quotes/Orders  to 
Nasdaq 

Under  the  proposal.  Nasdaq  would 
allow  (but  not  require)  Nasdaq  Quoting 
Market  Participants  to  give  the  Nasdaq 
system  multiple  quotes/orders  at  single 
as  well  as  multiple  price  levels.  These 
markets  participants  may  submit 
multiple  agency  and  principal  quotes/ 
orders  at  multiple  price  levels,  instead 
of  a  single  quote  at  one  price  level.  The 
proposed  system  will  be  able  to 
accommodate  the  Agency  Quote 
concept  proposed  in  SR-NASD-99-09.' 
Nasdaq  would  display  such  trading 
interest  on  the  NWIl  consistent  with  the 
parameters  (price.  anon)'mity/ 
attribution)  of  the  quotes/orders  and  the 
current  market.  Although  Nasdaq  would 
accept  multiple  quotes/orders  at  various 
price  levels  which  may  be  displayed  on 
a  non-attributed  basis  in  the  Nasdaq 
Order  Display  Facility  if  within  the  top 
three  price  levels  in  Nasdaq,  the  Nasdaq 
CJuotation  Montage  would  display  one 
MMID  per  ECN  and  market  maker.'" 
This  functionality  should  allow  Nasdaq 
to  assist  market  participants  with  the 
management  of  their  back  book.  Nasdaq 
believes  that  this  functionality  should, 
in  turn,  make  it  easier  for  ECNs  to 
participate  in  automatic  execution,  and 
will  assist  Nasdaq  Quoting  Market 
Participants  in  complying  with  the 
SECs  Order  Handling  Rules  ("Order 
Handling  Rules"  or  'OHR").  Nasdaq 
also  believes  that  this  functionality  will 
reduce  the  potential  for  the  market  to 
trade  through  orders  that  a  market 
maker  or  ECN  is  holding  in  its  back 
book. 
D.  Order  Collector  Facility 

Under  the  proposal.  Nasdatq  will 
create  an  Order  Collector  Facility 
("OCF  ").  which  would  serve  as  a  single 


point  of  order  entry  and  single  point  of 
delivery  of  Liability  Orders  and 
executions."  Specifically,  to  access  the 
best-priced  quotes/orders,  a  market 
participant  would  be  required  to  enter 
an  order  into  the  OCF,  which  would 
deliver  either  an  automatic  execution  or 
a  Liability  Order  lo  the  next  market 
maker.  ECN,  or  UTP  Exchange 
("Quoting  Market  ParUcipant")  in  the 
queue.  The  OCF  would  determine 
whether  to  deliver  an  order  or  an 
execution  based  on  the  manner  in 
which  the  market  participant  receiving 
the  order  participates  in  the  Nasdaq 
market  (e.g.,  automatic  execution  for 
market  makers,  automatic  execution  for 
ECNs  that  agree  to  participate  in  the 
automatic-execution  functionalitv  of  the 
system,  order  delivery  for  ECNs  that 
choose  to  take  order  (delivery,  and  order 
delivery  for  UTP  Exchanges).  Nasdaq 
believes  that  this  should  ensure  efficient 
and  expeditious  routing  of  orders  and 
executions,  while  eliminating  the 
potential  for  dual  liability  that  market 
markers  currently  face  in  Nasdaq.  The 
proposed  changes  described  herein 
build  upon  those  proposed  in  SR- 
NASD-99-1 1  and  would  create  the  next 
generation  Nasdaq  trading  platform.'- 
By  creating  the  OCF  as  the  single  point 
of  order  entry  and  the  single  point  of 
delivery  of  executions  and  orders. 
Nasdaq  believes  that  the  proposal 
should  fully  integrate  its  two  current 
trading  systems.  SelectNet  and  SOES. 
from  the  end  user's  perspective. 

E.  Other  Enhancements/Rule  Changes 

Other  enhancements  that  Nasdaq  is 
proposing  to  its  current  trading 
environment  include  the  addition  of  an 
odd-lot  processing  facility,  and  the 
modification  of  current  procedures  that 
apply  to  a  market  maker's  failure  to 
update  its  quote  after  being 
decremented  to  zero  (tximmonly 
referred  to  as  "SOESed-out-of-the-Box" 
in  the  present  system  architecttire}. 

1.  Background 

As  an  equity  market,  Nasdaq  collects, 
aggregates  and  displays  pre-trade 
information  simultaneously  to  all 
market  participants.  This  pre-trade 
information  currently  takes  the  form  of 
a  quote,  which  represents  a  single  (or  an 
aggregate  of  same-priced)  agency  or 
principal  order(s).  Nasdaq  also  provides 
trading  platforms  through  which  market 
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participants  may  access  the  liquidity 
displayed  in  the  Nasdaq  marketplace. 
Nasdaq  believes  that  the  manner  in 
which  it  currently  collects,  aggregates 
and  displays  pre-trade  information  is 
not  functionally  optimized  presently, 
thus  limiting  the  efficiency  of  .Nasdaq's 
execution  senicos  and  increasing  the 
relative  cost  of  using  those  services. 
This  is  due.  in  part,  to  the  way  market 
participants  transmit  pre-trade 
information  to  Nasdaq.  Presently. 
Nasdaq  Quoting  Market  Participants 
(i.e..  ECNs  and  market  makers  who  are 
NASD  members)  transmit  quotation 
information  to  Nasdaq,  which  may 
represent  multiple  agency  or  principal 
orders  that  the  participant  has 
aggregated  into  a  single  quote,  or  may 
represent  only  a  single  agency  order  or 
principal  order.  When  Nasdaq  receives 
a  quote,  it  cannot  disc»m  whether  that 
quote  represents  a  single  order  or 
multiple  orders  at  one  price.  Also. 
Nasdaq  Quoting  Market  Participanu  can 
only  send  Nasdaq  a  single,  two-sided 
principal  quote  (although  in  the  future 
market  makers  may  also  be  able  to  send 
a  single,  one  or  two-sided  Agency  Quote 
to  Nasdaq).  Nasdaq  believes  that  the 
current  inabiUty  oi^Nasdaq  Quoting 
Market  Participants  to  submit  to  Nasdaq 
quotes  or  orders  at  multiple  price  levels 
has  made  compUance  with  the  OHR  " 
difficult,  because  participants  cannot 
leave  their  limit  orders  with  Nasdaq  for 
display  when  required  by  SEC  rules.'-* 
Nasdaq  also  believes  that  during  fast 
market  conditions  this  inability  to 
display  a  customer  limit  order  without 
adjusting  the  Nasdaq  Quoting  Market 
Participant's  quote  has  resulted  in  limit 
orders  being  traded  through  because  the 
Nasdaq  Quoting  Market  Participant 
cannot  transmit  to  Nasdaq  quicjcly 
enough  a  revised  quote  representing 
such  limit  order. 

Nasdaq  believes  that  these 
developments,  in  turn,  have  led  to  the 
proliferation  of  ECNs,  which  accept 
multiple  price  levels  of  orders  and 
display  those  orders  when  they  become 
the  best  market  in  the  ECN.  Nasdaq 
believes  that  while  this  has  assisted 
market  makers  in  meeting  their 
quotation  and  limit  order  display 
obligations  under  the  OHR."  it  has  led 
to  increased  fragmentation  of  pre-trade 
information.  Moreover,  with  the  recent 
adoption  of  Rule  3b-16  tmder  the  Act  'f' 
and  the  implementation  of  Regulation 


"  .See  note  6.  above. 

'"If  SR-NASD-99-09  is  approved,  however,  a 
miirket  maker  would  also  be  able  to  display  one 
.Agency  Quote  MMID  in  the  Nasdaq  Cfuotetion 
Montage  L'TP  Exchanges  would  continue  to 
tnnsmil  to.  and  display  In.  Nasdaq  a  single,  two- 
sided  quotation. 


"  For  purposes  oftliis  filing,  the  term  "Liability 
Order"  shall  mean  an  order  to  which  an  EQJ; 
market  maker,  or  UTP  Exchange  Specialist,  owaa  a 
firm  quote  obligation  under  Exchange  Act  Rule 
llAcl-1  ("UahilityOrder'l.  Seel7CFR 
240.11AC1-1. 

"  See  niAe  5.  above. 


'^  See  Exchange  Act  Release  No.  37619A 
(September  6. 1996).  61  FR  48290  (September  12 
1996). 

'*  See  Exchange  Act  Rules  llAcl-1. 17CFR 
240.11AC1-1  ("Firm  Quote  Rule")  and  llAcl-l.  17 
CFR  240.11  AcH  ('Umil  (3nier  Display  Rule") 

^^  See  id. 

'"17CFR240.3b-16. 


ATS,"  alternative  trading  systems 
("ATS")  that  currently  participate  as 
ECNs  in  Nasdaq  and  are  NASD 
members/broker-dealers,  may  now 
register  as  exchanges  ami  directly 
compete  for  Nasdaq  market  share,  as 
well  as  company  listings.  In  short. 
Nasdaq  believes  that  the  revolutionary 
changes  in  U.S.  equity  markets  spurred 
by  dramatic  shifts  in  the  regulator,' 
landscape  and  plummeting  technology 
costs  have  introduced  novel  challenges 
to  Nasdaq.  Nasdaq  believes  that  it  is 
critical  that  Nasdaq  be  able  to  compete 
on  the  same  terms  and  offer  the  same 
services  as  it  competitors.  Nasdaq 
believes  that  to  do  otherwise  would 
render  meaningless  the  concepts  of  fair 
competition  among  markets  and  equal 
regulation,  which  would  be  contrarv  to 
the  clear  mandates  and  proscriptions  of 
the  Exchange  Act. 

To  address  the  issue  of  fragmentation 
as  well  as  the  competitive  concerns. 
Nasdaq  proposes  to  modify  the  display 
in  the  NWII  and  Nasdaq's  trading 
platforms.  This  proposed  rule  clunge 
builds  upon,  and  is  contingent  on  the 
functional  integration  of  SOES/ 
SelectNet  proposed  in  SR-NASI>-99-]  i 
and  should  result  in  a  substantially 
enhanced  NNMS  trading  platform'  This 
proposed  rule  change  also  incorporates 
the  concept  of  a  market  maker  agenc)' 
quote  proposed  in  SR-NASD-99-09.' 
2.  Nasdaq  Order  Display  Facility 

Today,  the  NWII  presentation  is  split 
into  two  primary  display  components. 
The  top  portion  of  the  NWH  contains, 
among  other  things:  (1)  the  Market 
Minder  Window,  which  allows  market 
participants  to  monitor  price  activity' 
(inside  bid/offer  and  last  sale)  of 
selected  stocks;  and  (2)  the  Dynamic     ^ 
Quote  Window,  which  shows  for  a 
particular  stock  the  inside  bid  and  offer, 
the  last  sale,  change  in  price  from 
previous  close,  daily  high  and  low. 
volume,  and  the  short  sale  arrow 
indicator.  The  bottom  portion  of  the 
NWII  contains  the  "Nasdaq  Quotation 
Montage.  "  The  Nasdaq  Quotation 
Montage  shows  for  a  particular  stock 
two  columns  (one  for  bid.  one  for  offer), 
under  which  is  listed  the  MMIDs  for 
each  registered  market  maker.  ECN.  and 
LTP  Exchange  in  the  stock  and  the 
corresponding  quote  (price  and  size) 
next  to  the  related  MMID.  Nasdaq  ranks 
the  bids  and  offers  along  with  the 
corresponding  MMID  in  price/time 
priority.  Accordingly,  the  market 
participant  at  the  best  bid  who  is  first 
in  lime  appears  first  in  the  montage,  the 


''See  Exchange  .^ct  Release  No,  40760  (Dec.  R. 
1998).  63  FR  70644  (Dec  22. 1998)  ("Ragulalioa 
ATS"). 
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market  participant  at  the  best  bid  (or  the 
next  best  bid)  who  is  next  in  time  is 
ranked  second,  and  so  forth. 

Market  makers  are  required  to  submit 
a  two-sided  principal  quote.'"  and  ECNs 
that  participate  in  Nasdaq  may  submit  a 
one  or  two-sided  quote."  UTP 
Exchanges  that  have  an  interface  with 
Nasdaq  are  required  under  the  UTP  Plan 
to  submit  to  Nasdaq  to  two-sided  quote, 
which  represents  the  exchange 
specialist's  best  quote  in  the  stock  at 
issue.  While  a  market  maker's  quoted 
price  and  size  is  attributed  to  the  market 
maker  by  the  corresponding  MMED.  this 
may  not  represent  the  market  maker's 
best  price  if  the  market  maker  has 
placed  a  better  priced  order  into  an  ECN 
that  complies  with  the  Display 
Alternative  in  Exchange  Act  Rule 
llAcl-4.2°  Accordingly,  market  maker 
may  be  displaying  in  the  Nasdaq 
Quotation  Montage  a  proprietary  bid  of 
S20  when  the  market  is  S20  1/8  to  20 
1/4.  but  the  market  maker  may  be 
displaying  in  a  qualifying  ECN  a  bid  of 
S20  1/16.  The  S20  1/16  quote  may  only 
be  seen  by  subscribers  of  the  ECN  in 
which  the  market  maker  has  placed  the 
order  and  is  not  visible  to  the  Nasdaq 
system  or  Nasdaq  market  participants 
unless  and  imtil  $20  1/16  becomes  the 
best  bid  in  the  ECN  or  the  best  bid  price 
moves  in  Nasdaq  to  $20  1/16. 

a.  Enhanced  Display  of  Trading 
Interest,  Nasdaq  proposes  to  add  the 
Nasdaq  Order  Display  Facility,  which 
would  be  displayed  in  the  top  portion 
of  the  NWU.  Nasdaq  would  retain  the 
Nasdaq  Quotation  Montage  and  the 
functionality  it  currently  provides — the 
display  of  market  maker,  ECN  and  UTP 
Exchange  attributable  quotes  ranked  in 
price/time  priority.  The  Nasdaq  Order 
Display  FaciUty  would  display  the  three 
best  price  levels  in  Nasdaq  on  both  the 
bid  and  offer  side  of  the  market.  Each 
price  level  will  be  updated  and  will 
display  the  aggregate  size  of 
"displayed"  trading  interest 


("attributable"  and  "non-attributable," 
as  explained  below)  at  each  price  level. 
Nasdaq  Quoting  Market  Participants 
would  be  required  to  designate  a  quote/ 
order  as  "attributable  "  or  "non- 
attributable,"  2>  and  would  be  able  to 
indicate  a  reserve  size  for  the  quote/ 
order.^'  If  an  order  is  ■attributable,"  the 
price  and  size  of  the  order  would  be 
displayed  next  to  the  Nasdaq  Quoting 
Market  Participant's  MMID  in  the 
Nasdaq  Quotation  Montage  (assuming 
this  is  the  Quoting  Market  Participant's 
best-priced  attributable  order). 
Attributable  orders  or  quotes  would  be 
displayed  in  the  Nasdaq  Order  Display 
Facility  as  part  of  the  aggregate  trading 
interest  when  the  price  of  the  quote/ 
order  is  within  the  best  three  price 
levels  (on  either  side  of  the  market)  in 
Nasdaq. 

Alternatively,  if  a  Nasdaq  Quoting 
Market  Participant  designates  a  quote/ 
order  as  "non-attributable,"  it  will  be 
displayed  in  the  Nasdaq  Order  Display 
Facility  as  part  of  the  aggregate  trading 
interest  when  the  price  of  the  quote/ 
order  is  within  the  best  three  price 
levels.  That  order  or  quote  would  not, 
however,  be  displayed  in  the  Nasdaq 
Quotation  Montage  next  to  the  Quoting 
Market  Participant's  MMID.  Thus, 
Nasdaq  believes  that  Nasdaq  Quoting 
Market  Participants  would  be  able  to 
use  a  Nasdaq  facility  to  display  trading 
interest  to  the  market  anonymously, 
without  attribution  to  its  MMID.  and 
still  be  in  compliance  with  Exchange 
Act  Rules  llAcl-1  and  llAcl-4." 

Market  markers  be  required  to  publish 
in  the  Nasdaq  CJuotation  Montage  a  two- 
sided  quote  that  is  attributed  to  its 
MMID. "  Nasdaq  believes,  however, 
that  the  Nasdaq  Order  Display  Facility 
meets  the  requirements  of  Exchange  Act 
Rule  llAcl-4.  "  Thus,  Nasdaq  believes 
it  would  be  consistent  with  Exchange 
Act  Rule  llAcl-4  ^^  for  a  Nasdaq 
market  marker  to  give  the  system  a  non- 


'■  See  NASD  Rule  4613 

"  See  N.^SD  Rule  4623. 

^"Exchange  Act  Rule  llAct-4  requires  an  OTC 
matkei  maimer  to  make  publicly  available  auy 
superior  prices  that  the  market  maker  privately 
quotes  through  an  ECN.  A  market  maker  may 
comply  with  this  requirement  by  changing  its  quote 
to  nsflect  the  superior  price  or.  in  the  alternative, 
may  deliver  better  priced  oniers  to  an  ECN 
provided  that  the  ECN  meets  the  "Display 
AltemaUve"  in  Exchange  .^ct  Rule  llAcl-4(c)(S). 
The  Display  Alteniative  states  that  a  market  maker 
ij  not  required  to  update  its  quote  in  Nasdaq  Hit 
is  displaying  a  better-priced  order  in  an  ECN  if  the 
ECN  disseminates  these  priced  orders  to  the  public 
quotation  system  and  provides  broker-dealers 
equivalent  access  to  these  orders.  Nasdaq  market 
makers  currendy  utilize  SelectNet  to  access  ECN 
quotes.  Additionally,  other  investor  pratectioci 
rules,  such  as  the  Mantling  Rule,  will  continue  to 
apply  to  this  facility. 


attributable  principal  quote/order  that  is 
priced  better  than  its  attributable  quote/ 
order  displayed  in  the  Nasdaq 
Quotation  Montage  and  display  that 
non-attributable  quote/order  only  in  the 
Nasdaq  Order  Display  Facility  without 
updating  its  attributable  quote/order  in 
the  Nasdaq  Quotation  Montage.^' 
Nasdaq  also  believes  it  would  also  be 
consistent  with  Exchange  Act  Rules  11 
Acl-1  and  llAcl-^^"  for  a  market 
maker  that  receives  a  customer  limit 
order  that  is  priced  better  than  the 
market  marker's  attributable  quote/order 
in  the  Nasdaq  Quotation  Montage,  to 
designate  that  limit  order  as  non- 
attributable  and  display  it  only  in  the 
Nasdaq  Order  Display  Facility.  Nasdaq 
notes  that  this  arrangement  and 
treatment  of  the  limit  order  must  be 
consistent  with  the  market  maker's  best 
execution  obligations  and 
understanding  with  the  customer. 

b.  Reserve  Size.  This  proposal  also 
would  permit  Nasdaq  market  makers 
and  ECNs  to  use  reserve  size.  Reserve 
size,  under  the  proposal,  would  work  in 
virtually  the  same  maimer  as  proposed 
in  SR-NASD-99-11.2'  Specifically, 
reserve  size  could  apply  to  a  market 
maker's  principal  or  agency  quote,  and 
the  market  maker  would  be  required  to 
display  (either  as  attributable  or  non- 
attributable)  1 ,000  shares.  Reserve  size 
would  replenish  displayed  size 
(attributable  or  non-attributable)  by  at 
least  1,000  shares  (or  a  greater  default 
amount)  once  displayed  size  is 
decremented  to  zero.  Reserve  size  along 
with  displayed  (both  attributable  and 
non-attributable)  size  would  be 
accessible  through  Nasdaq's  trading 


It  A  Nasdaq  Quoting  Market  Participant  must 
designate  a  quoted  order  as  either  attributable  or 
□on.attributable.  For  purposes  of  this  filing,  both 
attributable  and  noo.attribulable  quotes/orders  are 
considered  "displayed  orders'"  since  they  are 
displayed  in  the  Nasdaq  system  and  have  the 
potential  for  being  viewed  in  the  NWU  by  market 
participants. 

"The  ""reserve  size""  feature  allows  a  Nasdaq 
market  maker  on  ECN .  or  a  customer  of  either  to 
display  publicly  part  of  the  full  size  of  its  order  or 
interest  with  the  remainder  held  in  rBServe  on  an 
undisplayed  basis  to  be  displayed  in  whole  or  in 
part  as  the  displayed  part  is  executed. 

"17CFR240.il Acl-1  andl7CFR  llAcl-4. 

"  See  proposed  NASD  Rule  461 3(dl. 
,\dditiatially.  Nasdaq  %vill  display  in  the  Nasdaq 
Q<iotation  Montage  only  one  MMID  (two  sided]  and 
one  Agency  MMID  (one  or  two  sidedl  for  each 
market  maker  and  one  MMID  per  ECN.  See 
proposed  NASD  Rule  4707. 

"17  CFR240.lt  Act-*. 

"Id. 


'^  Nasdaq  believes  that  the  Nasdaq  Order  Display 
Facihtv  meets  the  requirements  of  the  Display 
Alternative,  Exchange  Act  Rule  llAcl-4(c)(5).  Thai 
is.  if  a  market  maker  displays  in  the  Nasdaq  Order 
Display  Facility  a  non-attributable  principal  or 
agency  interest  that  is  priced  better  than  its 
attributable  quote/ order  in  Nasdaq  Quotalion 
Montage,  this  would  be  consistent  with  Exciiange 
Act  Rule  llAcl-41c)(5)  because  the  better-priced 
non-attributable  quote/ order  will  be  displayed  in 
Nasdaq  once  it  is  at  the  best  bid/best  offer  or  two 
price  levels  away.  Additionally,  the  prices  in  the 
Nasdaq  Order  Display  Facility  will  be  accMfible 
thrT>ugb  Nasdaq's  traditional  execution  systsms, 
thus  providing  equivalent  access  to  the  quote. 
Nasdaq  notes  that  if  a  market  marker  were  to  place 
an  order  into  a  qualifying  ECN,  that  order  would 
not  be  displayed  in  Nasdaq  until  it  was  at  the  top 
of  the  ECN"s  file.  In  the  proposed  Nastiaq  system, 
however,  the  market  maker"8  order  in  the  Nasdaq 
order  Display  Facility  will  be  displayed  when  it  is 
within  the  best  three  price  levels  on  either  side  of 
the  market. 

The  NASD  believes  that  the  Nasdaq  Order 
Display  Facility  reduces  fragmentation  and 
increases  transparency  in  that  quotes/ orders  that 
might  not  be  displayed  to  the  market  because  they 
are  in  an  ECN  and  not  at  the  top  of  the  ECN's  book. 
may  now  be  displayed  in  Nasdaq. 

"■nCmiOIlAct-l  anil  17  am  240  llAcl-4. 

»  See  proposed  NASD  Rule  4710.  Also  see  note 
5,  abovt. 
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platform.  Reserve  size,  however,  would 
not  be  displayed  in  either  the  Nasdaq 
Order  Display  Facility  or  the  Nasdaq 
Quotation  Montage.  As  described  in  the 
Order  Execution  Algorithm  secUon  of 
this  filing,  Nasdaq  would  access  reserve 
size  after  all  displayed  size  at  a  given 
price  in  the  Nasdaq  market  is  exhausted. 
Next,  a  special  MMID  (to  be  named  in 
the  future,  but  for  purposes  of  this  filing 
"SIZE  ")  that  represents  the  aggregate 
size  of  the  best-priced  non-attributable 
bid  quotes/orders  and  separately  the 
best-priced  non-attributable  offer 
quotes/orders  in  the  system  would  be 
displayed  in  the  Nasdaq  Quotation 
Montage,  along  with  the  other  MMIDs 
for  the  Quoting  Market  Participants 
displaying  attributable  size.  There 
would  be  one  "SIZE"  MMID  for  the  bid 
and  the  offer  side  of  the  market. 3" 
Nasdaq  believes  that  the  "SIZE"  MMID 
is  necessary  to  properly  calculate  and 
disseminate  the  Nasdaq  best  bid  and 
best  offer  ("BBO")  along  with  the 
accompanying  market  center  over 
Nasdaq  Level  1  Service  and  National 
Quotation  Data  Service  (••NQDS").3i 
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"The  aggregate  sute  of  the  best  bid/best  offer 
displayed  in  the  Nasdaq  Order  Display  Facility  will 
equal  the  sum  of  the  individual  sizes  of  the  MMIDs 
al  the  best  hid/besi  offer  displayed  in  the  Nasdaq 
Quotation  Montage  and  the  size  of  the  SIZE  MMID 
when  that  MMID  is  al  the  best  bid/best  offer, 

"  Nasdaq  Level  1  SerMce  provides  the  inside  bid/ 
offer  quotallDns  aid  ideiiHfles  the  market  cenlor  at 


Nasdaq  would  also  provide  a 
"Summary  Scan"  functionality  as  part 
of  the  Nasdaq  Order  Display  Facility. 
The  Summary  Scan  feature  would  he  a 
query-only  functionality  that  would 
provide  a  look  at  the  total  displayed  size 
(attributable  and  non-attributable)  for  all 
levels  below  the  three  price  levels  in  the 
Nasdaq  Order  Display  Facility.  The 
Summary  Scan  would  anonymously 
display  interest  (attributable  and  non- 
attributable)  at  each  price  level  on  both 
sides  of  the  market,  but  would  not  be 
dynamically  updated. 

In  essence,  under  the  proposal  the 
Nasdaq  Quotation  Montage  would 
represent  all  trading  interest  that  a 
Quoting  Market  Participant  wishes  to 
attribute  to  its  MMID.  This  section  may 
be  viewed  as  a  way  for  Quoting  Market 
Participants  to  advertise  their  trading 
interests,  which  may  be  at  the  inside 
market  or  one  or  more  ticks  away.  This 
section  should  be  useful  for  market 
participants  who  wish  to  trade  a  block 
or  large  size  at  a  price  that  is  one  or 
more  ticks  away  from  the  market.  The 

the  best  bid/best  offer  based  on  an  algorithm  set  out 
m  the  Nasdaq  DTP  Plan.  See  NASD  Rule  7010  and 
Nasdaq  1 HT  Plan.  Section  VI.  Paragraph  C. 
Subparagmph  1  NQDS  provides  individual  mariel 
maker  quotes.  l.evel  1  Service,  and  last  sale 
infonnalion.  Sep  id  The  SIZE  MMID  will  be  used 
m  determining  the  best  bid/hest  offer  and 
corresponding  market  center  tot  purposes  of  Level 
1  and  UTP. 


Nasdaq  Order  Display  Facility  would 
allow  Nasdaq  Quoting  Market 
Participants  to  display  size  to  the 
market  anonymously,  which  should 
minimize  certain  risks  that  a  market 
participant  encounters  when  large  size 
is  attributable  to  its  MMID.  By  allowing 
for  the  anonymous  display  of  size  to  the 
market  and  by  providing  a  facility  that 
Nasdaq  believes  complies  with  the 
OHR.  Nasdaq  believes  that  the  Nasdaq 
Order  Display  Facility  should  encourage 
Nasdaq  Quoting  Market  Participants  to 
show  greater  size  and  thereby  increa.se 
transparency.  Finally,  Nasdaq  believes 
that  reserve  size  should  benefit  the 
market  by  allowing  Nasdaq  CJuoting 
Market  Participants  to  show  the  Nasdaq 
system  back-book  trading  interest,  but 
not  the  market  in  general.  This  feature 
should  minimize  potential  market 
impact  of  displaying  ver>'  large  size, 
while  enhancing  liquidity  since  reserve 
size  will  be  electronically  accessible. 

Below  is  a  schematic  of  the  proposed 
modified  display  of  the  NWIL'^ 


"  The  description  of  Ihe  proposed  modified 
display  of  the  Nlvn  thai  follows  %vas  submitted  by 
the  NASD  pursuant  to  a  lelophone  conversalioo 
between  lohn  F  Malilzis.  Assistant  CenanI 
Counsel.  NASD  RegulaUon  and  Maic  MclCayle. 
Altomcy,  Division,  Conunisslon  on  November  19. 
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In  the  alxivr  schiMiiatii..  thirr  irr 
H.WHI  shHrrs  ,it  llu'  insiclr  bid  ul  S2() 
Till'  Njsdaq  Quiiljlion  Mcinta!;c  shims 
IhriH'  NasdwiQiiolin!;  M.irkiit 
Partii  ip.int.s— MMA.  shnwiii!;  market 
maker  A%  prniirinlary  <|ii(ili'.  MMBK. 
sh.m  in:4  market  maker  B'<  ai^eiiiy  iivii>1e. 
anil  i;(.\l— with  i»((ri/iii/«'i/e  erilerV 
quutes  havinn  a  lelal  size  nt  :i..10(l 
shari's-  The  Nasilai)  (Junlalion  Montane 
also  shims  the  SIZE  MMID.  whii:h  Ls 
displavins  (ir>/i-i/((r//>i//i//)/e  erders/ 
HUiile  with  a  tiilal  size  iil  SJIill  shares 
Thus,  the  iMtal  number  of  atlribulahle 
anil  non-allrilmlabie  orilers'i|uoles  at 
the  insiile  bill  is  «.00()  shares.  The 
svstem  rolls  up  inio  Ibe  Nasilai)  llriler 
liisplav  Fai  ililv  (in  the  lop  portion  of 
Ibe  NWIII  Ihe  total  number  of 
.illribulabic'  anil  non-attrihul.ible  orders, 
and  shows  in  the  lop  box  an  asj-fegale 
of  |).I)(I0  shares  at  fiZII  (Ihe  inside  bid). 

.\l  llie  .SIH.'IS  level  on  the  hid  side  of 
Ihe  market,  the  \'asdai|  Quotation 
Montage  shows  four  Nasdaq  Quotins 
Market  Partii  ipants— MMB.  Er.N2. 
EC\;t.  and  MMC:«— displaying 
iiltrilmtiihlf  orders/f|noles  having  a  lolal 
size  of  1.100  shares.  The  .Nasdaq  Order 
Display  Fai:ilily  in  Ihe  top  portion  of  the 
NWII  shows  that  there  an'  a  lolal  of 
15.000  shares  at  the  Slfl  95  level,  of 
which  3.100  are  attributable  orders/ 


quolt's  (whirh  are  idenlilied  in  the 
Nasdaq  CJnotation  Monlaije  by  MMini. 
The  remaining  1 1  .'10(1  shares  represent 
Mon-allributable  orders/quob'S  al  Ihe 
S19.45  level  wliiih  are  nol  displ.iyed  in 
Ihe  Nasdaq  Quolation  Monta'^i':  .ind/or 
atlribnlabli'  orilersjquoies  r"siding  in 
the  ~vsl"m  for  N.isd.iq  Quoting  M.irkei 
I'artii.ipanls  who  are  dispku  ing  a 
-uperior  prii  ed  altrilml.ible  order/quote 
(e.g..  MMA.  who  is  al  tlie  inside  bid  of 
S2().  laiuld  also  have  an  alliibniable 
order/quote  al  Ihe  Sl'I.H.i  lev  e|.  whit  b  is 
aggri'gated  into  the  ..eiund  b.ix  in  (be 
Nasdaq  Order  l)is|>lav  Fai  iliu.  but  is 
nol  display  I'd  next  lo  MM.\h  MMIU 
unil  MMAs  SIO  allribiilaiile  order/ 
quol'!  IS  filled).  There  is  no  .SIZE  MMID 
al  .S1'I."I5  beeause  sui:h  an  MMID  would 
.inlv  display  Ihi;  best  prired  wm- 
allribiilable  orders/cpioles,  wbieh  on  the 
hid  sidi'  ol  Ibe  markei  mi  the  above 
sr.hematii  are  lurrcnllv  priied  al  S20 
(i.e..  ihere  is  onlv  one  .SIZE  MMID  for 
eai;b  side  of  the  market,  and  it  ilisplavs 
Ihe  besi  prired  non-.illribulable  orders 
on  eai:h  side).  If  Sl'l.'ln  b.'iame  the  best 
bid.  Ihe  SIZE  MMID  would  Ix'  displayed 
in  Ihe  Nasdaq  Quotation  Monta'ge  and 
would  show  all  non-atlhhukihtf  orders/ 
quotes  at  that  price  level. 


:t Order  Ciillei  lor  Fai  ilitv 

To  hiMher  enhaiii.e  Ihe  Nasdaq 
trading  plalforni.  Nasdaq  proposes  lo 
im])|i'ment  an  OC:F  whieh  would  do  Ihi' 
follinving:  ( 1 1  Iransmil  lo  Nasilaq 
nnilli|ile(|Uoles,  orders  .iiid/ or  qnoli's. 
orders  il  mubiple  price  levels  b> 
Nasdai|  Quoling  Marki't  Parlii  ipanis:  U) 
pnivide  a  unilied  point  ol  enlrv  of 
orders  into  die  Nasdaq  sVsleni  lo  .u  cess 
quoles,  orders  displavi'd  (a-  either 
atlribulable  or  nonallribulable)  in  bolli 
Ihe  N.isd.iq  Older  Displav  Facilily  and 
Ihe  Nasil.iq  Quol.ilion  Montage;  and  (:il 
provide  .1  single  point  of  delivery  lo 
Quoling  Markei  i'.irliiipanis  of  LiabiliU 
Ord'-rs.  which  should  eliminate  ,ill 
pol.'iili.il  lor  dual  li.iliiblv.  N.isdaq 
beli.'ves  llial  lliis  proposed  provision 
should  subslanliallv  enhance  and 
moilifv  ils  current  arc:bileclures  as  well 
as  the  NNMS  Irading  plallorm  proposed 
in  SR-NASD-'I't-ll.  by  inerl.ning  Ihe 

OCF  w  iih  Ih ihauced  archilei  lure  lo 

i;reate  a  single  point  of  order  entry  and 
deliverv  foi  Ihi'  end  user. 

a.  Enlnol  Qiiiiltv/Ord'.Ts.  Nasdaq 
proposes  lo  allow  Nasdaq  Quoling 
Markei  Participants  lo  Iransmil  mulliple 
quoli's/orders  and  quoles/orders  ,il 
multiple  price  levels,  which  the  system 
would  manage  and  displa\-  in  Nasdaq 
(in  the  Nasdaq  Order  Display  Facility 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION. 
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$20.00 
$19.95 
$19.90 


Total 


Ask 

$20.05 

$20.10 
$20.15 


Total 


Inside:     ^ 
Last:  S2*.05 

$20.00 

$20.05 

5,700- 

3.400 

^JO    11:52 

Vol; 

10»500,«00  Hi:  S20.25  Low:  $19.75 

PCL:  S19,7: 

MM.\ 

$20.00 

1,000 

ECN2 

$20.05 

1.000 

SLZE 

$20.00 

5.700 

SIZE 

$20.05 

3,400 

MMB# 

ECNl 

MMB 

$20.00 
$20.00 
$19.95 

1,500 

800 

1. 000 

KCNl 

MMBfle 

$20.10 
$20.10 
$20.10 

800 

500 

3,400 

ECN2 

$19.95 

500 

MMA 

$20.15 

500 

ECN3 

$19.95 

1.500 

ECN4 

$20.15 

2,500 

MMCr^ 

$19.95 

100 

MMCa 

$20.15 

100 

MMAfti. 

$19.90 

1.000 

MMB 

$20.15 

1.000 

ECN4 

$19.90 

1.000 

EC-N3 

$20.20 

1.000 

In  the  above  schematic,  there  are 
9.000  shares  at  the  inside  bid  of  S20. 
The  Nasdaq  Quotation  Montage  shows 
three  Nasdaq  Quoting  Market 
Participants — MMA.  showing  market 
maker  As  proprietary  quote,  MMB®. 
showing  market  maker  B's  agency  quote, 
and  ECNl— with  attributable  orders/ 
quotes  having  a  total  size  of  3,300 
shares.  The  Nasdaq  Quotation  Montage 
also  shows  the  SIZE  MMID,  which  is 
displaying  non-attributaWe  orders/ 
quote  with  a  total  size  of  5.700  shares. 
Thus,  the  total  number  of  attributable 
and  non-attributable  orders/quotes  at 
the  inside  bid  is  9.000  shares.  The 
system  rolls  up  into  the  Nasdaq  Order 
Display  Facility  (in  the  top  portion  of 
the  NWII)  the  total  number  of 
attributable  and  non-attributable  orders, 
and  shows  in  the  top  box  an  aggregate 
of  9,000  shares  at  S20  (the  inside  bid). 

At  the  $19.95  level  on  the  bid  side  of 
the  market,  the  Nasdaq  Quotation 
Montage  shows  four  Nasdaq  Quoting 
Market  Participants— MMB,  ECN2, 
ECN3,  and  MMC@— displaying 
attributable  orders/quotes  having  a  total 
size  of  3.100  shares.  The  Nasdaq  Order 
Display  Facility  in  the  top  portion  of  the 
NWn  shows  that  there  are  a  total  of 
15,000  shares  at  the  $19.95  level,  of 
which  3,100  are  attributable  orden/ 


quotes  (which  are  identified  in  the 
Nasdaq  Quotation  Montage  by  MMID). 
The  remaining  11,900  shares  represent 
non-attributable  orders/quotes  at  the 
$19.95  level  which  are  not  displayed  in 
the  Nasdaq  Quotation  Montage;  and/or 
attributable  orders/quotes  residing  in 
the  system  for  Nasdaq  Quoting  Market 
Participants  who  are  displaying  a 
superior  priced  attributable  order/quote 
(e.g.,  MMA.  who  is  at  the  inside  bid  of 
$20,  could  also  have  an  attributable 
order/quote  at  the  $19.95  level,  which  is 
aggregated  into  the  second  box  in  the 
Nasdaq  Order  Display  Facility,  but  is 
not  displayed  next  to  MMAs  MMID 
unit  MMAs  $20  attributable  order/ 
quote  is  filled).  There  is  no  SIZE  MMID 
at  $19.95  because  such  an  MMID  would 
only  display  the  best  priced  non- 
attributable  orders/quotes,  which  on  the 
bid  side  of  the  market  in  the  above 
schematic  are  currently  priced  at  $20 
(i.e..  there  is  only  one  SIZE  MMID  for 
each  side  of  the  market,  and  it  displays 
the  best  priced  non-attributable  orders 
on  each  side).  If  $19.95  became  the  best 
bid,  the  SIZE  MMID  would  be  displayed 
in  the  Nasdaq  Quotation  Montage  and 
would  show  all  non-attributable  orders/ 
quotes  at  that  price  level. 


3.  Order  Collector  Facility 

To  further  enhance  the  Nasdaq 
trading  platform,  Nasdaq  proposes  to 
implement  an  OCF  which  would  do  the 
following:  (1)  transmit  to  Nasdaq 
multiple  quotes/orders  and/or  quotes/ 
orders  at  multiple  price  levels  by 
Nasdaq  Quoting  Market  Participante;  (2) 
provide  a  unified  point  of  entry  of 
orders  into  the  Nasdaq  system  to  access 
quotes/orders  displayed  (as  either 
attributable  or  non-attributable)  in  both 
the  Nasdaq  Order  Display  Facility  and 
the  Nasdaq  Quotation  Montage;  and  (3) 
provide  a  single  point  of  delivery  to 
Quoting  Market  Participants  of  Liability 
Orders,  which  should  eliminate  all 
potential  for  dual  liability.  Nasdaq 
believes  that  this  proposed  provision 
should  substantially  enhance  and 
modify  its  current  architectures  as  well 
as  the  NNMS  trading  platform  proposed 
in  SR-NASD-9»-ll,  by  overiaying  the 
OCF  with  the  enhanced  anJiitecture  to 
create  a  single  point  of  order  entry  and 
dehvery  for  the  end  user. 

a.  Entry  of  Quotes/Orders.  Nasdaq 
proposes  to  allow  Nasdaq  Quoting 
Market  Participants  to  transmit  multiple 
quotes/orders  and  quotes/orders  at 
multiple  price  levels,  which  the  system 
would  manage  and  display  in  Nasdaq 
(in  the  Nasdaq  Order  Display  Facility 


anti/or  in  the  Nasdaq  Quotation 
Montage)  consistent  with  an  order's/ 
quote's  parameters.  , 

As  noted  previously,  Nasdaq  believes 
that  Nasdaq  CJuoting  Market 
Participants  encounter  certain 
difficulties  in  managing  their  books, 
because  participants  ciurently  may  only 
transmit  a  single  quote  (which  may 
represent  a  single  order  or  an  aggregate 
of  principal/agency  interest  at  a  single 
price).  Nasdaq  believes  that,  in  addition 
to  the  problems  Nasdaq  Quoting  Market 
Participants  ace,  this  limitation  also 
raises  competitive  concerns  and 
limitations  for  Nasdaq  and  the  sen-ices 
it  provides. 

To  remedy  this  situation,  Nasdaq 
proposes  to  allow  certain  Nasdaq 
Quoting  Market  Participant  to  give 
Nasdaq  multiple  principal  and  agency 
orders  or  quotes  at  single  as  well  as 
multiple  price  levels,  sa  Nasdaq  would 
time  stamp  each  quote/order  upon 
receipt,  and  the  time  stamp  will 
determine  the  quote's/order's  ranking 
for  automated  execution  purposes. 
Additionally,  as  noted  above,  a  Nasdaq 
Quoting  Market  Participant  would 
designate  a  quote/order  as  either 
attributable  or  non-attributable,  and 
could  designate  a  reserve  size.  Nasdaq 
will  aggregate  in  its  system  all  of  a 
Nasdaq  Quoting  Market  Participant's 
attributable  and  non-attributable  quotes/ 
orders  at  a  particular  price  level,  which 
would  thereafter  be  disseminated  into 
the  Nasdaq  Order  Display  Facility  and/ 
or  the  Nasdaq  Quotation  Montage.  For 
no-attributable  quotes/orders,  Nasdaq 
would  display  the  aggregate  size  of  such 
quotes/orders  in  the  Nasdaq  Order 
Display  Facility  when  the  quotes/orders 
fall  within  the  three  top  price  levels  (on 
either  side  of  the  market)  in  Nasdaq.  For 
attributable  quotes/orders,  Nasdaq 
would  display  the  aggregate  size  of  such 
quotes/orders  in  the  Nasdaq  Quotation 
Montage,  once  the  quote{s)/order(s)  at  a 
particiUar  price  level  becomes  the 
market  maker's  best  attributable  bid  or 
offer  in  the  bottom  portion  of  the 
montage.  (As  noted  previously,  market 
makers  would  still  only  display  one 
MMID,  and  possibly  an  agency  MMID, 
in  the  Nasdaq  Quotation  Montage.)" 
Nasdaq  Quoting  Market  Participants 
would  have  the  option  to  forward  their 
"lop  of  file"  as  a  single  quote,  instead 
of  multiple  quotes/orders  at  multiple 


"  ThiB  functionality  wiU  not  be  avaiiable  to 
Quoting  Market  Participants  who  ai«  not  NASD 
memhwrs  (e.g.,  UTP  Exchanges/Non-NASD  number 
ATSs). 

*•  If  a  market  participant  tias  ao  .Agency  Quote, 
attributable  quote/order  or  quolas/ordera  will  be 
displayed  once  the  quotes/orders  at  a  particular 
price  level  become  the  market  partidpanl's  best 
Agency  Quote. 


price  levels,  as  they  do  today.  That  is. 
a  market  maker  coidd  continue  to  send 
only  its  best  bid/best  offer  to  Nasdaq, 
and  an  ECN  could  continue  to  send 
Nasdaq  only  its  top  of  file  and  be 
accessed  via  order  delivery. 

For  example,  assume  if  MMA  sends 
Nasdaq  five  1,000  share  attributable  buy 
orders  at  $20  and  two  1,000  share  non- 
attributable  buy  odes  at  $20,  for  total 
interest  of  7.000  shares  to  buy  at  $20. 
Assume  further  than  $20  becomes  the 
best  bid  and  MMA  is  alone  at  the  inside 
bid.  Nasdaq  would  aggregate  all  of  the 
orders  in  the  system  and  display  them 
as  follows:  7,000  shares  in  the  Nasdaq 
Order  Display  Facility;  5,000  shares  (the 
attributable  portion)  in  the  Nasdaq 
Quotation  Montage  next  to  MMA's 
MMID:  and  2.000  (the  non-attributable 
portion)  in  the  "SIZE  "  MMID. 

Nasdaq  believes  that  the  ability  to 
transmit  to  Nasdaq  multiple  orders  at 
varj-ing  prices  (instead  of  displaying 
interest  under  a  single  quote)  should 
provide  many  benefits  to  Nasdaq  market 
makers  and  ECNs.  First,  it  should 
ensure  compliance  with  the  OHR,  and 
in  particular  the  Limit  Order  Display 
and  Firm  Quote  Rules. ^'i  Additionally, 
Nasdaq  believes  that  it  prevents  any 
chance  that  a  Nasdaq  Quoting  Market 
Participant,  because  of  system  delays 
and/or  fast  moving  markets  will  miss  a 
market  because  the  participant  is  unable 
to  quickly  ti^nsmit  to  Nasdaq  a  revised 
quote  (which  may  represent  a  limit 
order).  Additionally,  Nasdaq  intends  to 
include  in  the  new  system  a  "request  a 
cancel"  functionality.  Under  this  feature 
where  a  Nasdaq  Quoting  market 
Participant  will  be  required  to  request 
Nasdaq  to  cancel  an  order  before  the 
order  is  removed  fi-om  the  Nasdaq 
system.30  The  request  to  cancel  featiu*. 
along  with  the  ability  to  leave  orders 
with  Nasdaq,  should  benefit  ECNs  by 
allowing  them  to  participate  in 
automatic  execution  while  minimizing 
the  potential  for  double  liability  or 
taking  on  a  proprietary  position.'" 


"  See  Exchange  Act  Rules  1 1  Ad-l,  17  CFR 
240.1  lAcI-1.  (-Finn  Quote  Rule"!  and  llAcl-4,  17 
cen  240.11Acl-«.  ("Umit  Order  DispUy  Rule). 

^  If  the  order  has  already  been  e.xecuted  or  is  in 
the  process  of  being  executed,  the  request  to  cancel 
may  be  declined. 

^'  Nasdaq  represents  that  EOis  do  not  curtently 
participate  in  SOES  because  of  the  potential  for 
dual  liability  and  assuming  proprietary  positions. 
For  example,  if  an  ECN  were  to  match  orders 
between  two  subsciibers  and  contemporaneously 
receive  an  exacutloa  6om  SOES  against  its  quote, 
the  ECN  would  be  required  to  honor  both  liie 
internal  execution  and  the  SOES  execution, 
effectively  requiring  the  ECN  to  take  on  a 
propnetary  position.  Dual  liabihty  does  not  arise  in 
SelectNet  because  that  system  delivers  an  order 
{messagcl  which  can  be  declined  if  the  ECN,  after 
scanning  its  book,  determines  that  the  quote  in 
Nasdaq  was  taken  out  by  an  internal  execution.  (An 


As  another  benefit,  when  an  Nasdaq 
Quoting  Market  Participant  is  at  the  best 
bid/best  offer,  Na.sdaq  would  provide  for 
internal  matching  of  a  Nasdaq  Quoting 
market  Participant's  agencx-  (or 
principal)  orders  against  the 
participant's  quotes/order  before  the 
order  is  sent  into  the  Nasdaq  system 
For  example,  if  MMA  sends  all  of  its 
quotes/orders  to  Nasdaq  and  is  at  the 
best  bid  of  $20  showing  (attributable 
and  non-attributable)  4.000  shares,  and 
the  MMA  sends  Nasdaq  a  1.000  share 
market  sell  order  from  one  of  its 
customers.  Nasdaq  would  execute  the 
market  sell  order  against  the  market 
maker's  bid,  instead  of  sending  the 
order  to  the  Quoting  Market  Participant 
that  otherwise  would  be  next  in  the 
queue  to  receive  the  market  sell  order. 

b.  Access  to  Displayed  Quotes/Orders 
1.  Order  Entry  Parameters  CurrenUv,  tn 
access  quotes  via  automatic  execution,  a 
market  participant  may  enter  an  order 
into  SOES  if  the  order  is  for  a  public 
customer  and  meets  maximum  order 
size  requirements.'"  If  an  order  is  not 
SOES-eligible,  a  market  participant  mav 
use  SelectNet  if  the  market  participant 
wishes  to  access  a  quote  of  an  ECN  or 
UTP  Exchange,  or  if  the  market 
participant  wishes  to  use  the  negotiation 
featiu-es  of  SelectNet.  Presentiy,  SOES 
and  SelectNet  are  not  integrated  and 
operate  as>Tichronously. 
Notwithstanding.  Nasdaq's  proposal  to 
integrate  SelectNet  and  SOES,  those 
systems  would  continue  to  operate  on 
separate  platforms."  From  an  end- 
user's  perspective,  a  market  participant 
would  still  have  to  operate  and  manage 
two  separate  systems.  For  example, 
market  participants  would  have  to  first 
determine  the  ti,'pe  of  order  they  wish  to 
enter  (liability  versus  non-liability)  and/ 
or  to  whom  they  wish  to  send  the  order 
(market  maker.  ECN.  or  UTP  Exchange), 
and  then  decide  which  system  (NNMS, 
the  automated  execution  system,  or 
SelectNet)  into  which  to  enter  the  order. 
In  addition,  the  proposal  to  integrate  the 
fiincUonaliU'  of  SOES  and  SelectNet 
(SR-NASD-^9-n)  does  not  entirely 
eliminate  the  potential  for  dual 

ECN  cannot  decline  a  SOES  execution  because  the 
system  delivers  an  execution,  as  opposed  to  an 
order  I  Under  this  pttiposal.  an  ECN  has  the  ability 
to  give  quotes/orders  to  Nasdaq.  If  an  internal 
subscriber  wanted  to  access  au  order  in  an  BCK  that 
is  also  being  displayed  in  Nasdaq,  the  ECN  could 
request  a  cancel  before  efleaiog  the  inlenuj  match 
If  the  request  to  cancel  were  declined  because  the 
order  wa«  already  executed  in  Nasdaq,  the  EOJ 
cuuld  decline  his/her  inlecnai  customer  and  avoid 
dual  liability. 

x  See  NASD  Rule  473a(c). 

"See notes,  above. 
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liability .•«'  Specifically,  because  UTP 
Exchanges  needed  a  method  of 
delivering  Liability  Orders  to  Nasdaq 
market  makers.  Nasdaq  proposed  in  the 
SOES/SelectNet  Integration  to  permit 
UTP  Exchanges  to  send  SelectNet 
Liability  Orders  to  market  participants 
thai  participate  in  the  NNMS  on  an 
automatic  execution  basis.  The  OCF 
should  eliminate  all  potential  for  double 
liability  Ijecause  it  would  serve  as  the 
single  point  of  order  entry  and  the 
single  point  of  delivery  of  all  Liability 
Orders  (as  well  as  Non-Liability  Orders) 
and  executions. 

To  access  quotes  in  Nasdaq,  order 
entry  firms,  market  makers.  ECNs,  or 
UTP  Exchanges,  would  enter  either  a 
directed  or  non-directed  order  into  the 
OCF.  The  order  could  be  of  any  size,  up 
to  999,999  shares  (there  would  be  a 
separate  odd-lot  process),  and  would  be 
required  to  indicate  whether  it  is  a  buy, 
seU.  sell  short,  or  sell  short  exempt 
order,*"  The  order  would  be  required  to 
be  priced  or  be  a  market  order. 

2.  Non-Directed  Orders 

If  a  market  participant  wishes  to 
immediately  access  the  best  prices  in 
Nasdaq,  the  market  participant  would 
be  required  to  enter  a  non-directed  order 
into  the  OCF.  A  non-directed  order,  is 
one  that  the  market  participant  entering 
the  order  into  the  system  does  not  send/ 
route  to  a  particular  Quoting  Market 
Participant.  A  non-directed  order  must 
be  designated  as  a  market  order  or  a 
marketable  limit  order  and  will  be 
considered  a  "Liability  Order"  and 
treated  as  such  by  the  receiving  market 
participant.''-  Upon  entry,  the  OCF 


*oTo  eliminate  the  potential  for  dual  liability  {n.g. 
leceipt  of  a  SelectNet  UabiUly  Onlec  followed 
immediately  by  the  delivery  of  a  SOBS  execution 
againat  a  market  maker's  quote],  Nasdaq  proposed 
to  limit  SelectNet  so  that  only  non-Uability  Oniers 
could  be  delivered  to  those  market  participents  who 
peitidpate  in  the  .NNMS  and  are  subject  to 
automatic  execution  li.e,.  market  maken  and  ECNs 
that  agree  to  accept  automatic  executiDoa).  See  SR- 
NASD-99-n.  To  send  a  Liability  Order  to  a  market 
maker,  a  market  participant  would  use  the  NNMS 
system,  which  would  route  the  order  to  the  next 
market  maker  in  the  queue.  Market  participanu 
would  still  use  SelectNet  to  access  quotes  of  ECNs 
that  do  not  panidpale  In  NTJMS  and  to  direct  non- 
Uability  Oders  to  a  penicular  market  maker.  See 
NASD  Rule  473lXc). 

•  '  Although  Nasdaq  is  proposing  to  eliminate  the 
rule  limiting  the  slie  of  orders  that  may  be  entered 
into  the  .MN'MS.  the  system  in  the  short  term  would 
only  be  able  lo  deliver  an  execution  up  to  9.900 
shares.  However,  if  a  market  participant  enters  an 
order  into  the  system  that  is  ebgible  for  automatic 
execution  and  exceed*  the  system  sire  limit  of 
9.900,  the  OCF  would  breek  the  order  up  into 
multiples  of  9.9tX)  shares  and  execute  the  orders  as 
mch. 

*r  If  a  non-directed  Uriiit  order  is  marketable 
when  entered  into  the  system  but  subsequently 
becomes  non-marketable  because  of  a  change  in  the 
mside  market,  the  system  will  hold  the  order  for  90 
seconds  rather  than  immediately  rettiming  the 


would  ascertain  who  the  next  Quoting 
Market  Participant  in  the  queue  to 
receive  an  order  is  and,  depending  on 
how  that  receiving  Quoting  Market 
Participant  participates  in  Nasdaq  (i.e., 
automatic  execution  versus  order 
delivery),  the  OCF  would  deliver  either 
an  execution  or  a  Liability  Order.'' ' 
While  market  makers  wiU  continue  to 
be  required  to  take  automatic  executions 
via  the  NNMS.  the  OCF  wiU 
accommodate  ECNs  that  have  the 
option,  but  are  not  required,  to 
participate  in  the  system's  automatic 
execution  fimctionality. 

a.  Quote  Decrementation  of  Non- 
Directed  Orders.  For  a  Nasdaq  Quoting 
Market  Participant  accepting  automatic 
executions  (i.e.,  a  market  makers  and 
ECN  choosing  to  participate  in  the 
system's  automatic-execution 
functionality)  the  system  would  deliver 
an  execution  up  to  the  size  displayed  by 
the  participant  and,  if  the  order  has  not 
been  filled  by  other  displayed  orders,  to 
the  participant's  reserve  size.  The 
svstem  would  automatically  decrement 
the  aggregate  quote  in  the  Nasdaq  Order 
Display  Facility  by  the  size  of  the 
delivered  execution,  and  the  Nasdaq 
Quoting  Market  Participant's  quote  in 
the  Nasdaq  Quotation  Montage  if  the 
quote/order  is  attributable.  Displayed 
(attributable  or  non-attributable)  size 
would  be  replenished  from  reserve  size 
for  Nasdaq  Quoting  Market  Participants 
accepting  automatic  executions,  if  the 
participant's  displayed  size  is 
decremented  to  zero  and  the  market 
participant  has  reserve  size.  If  an  ECN 
accepts  automatic  executions  and  has  its 
attributable  quote/ order  exhausted  to 
zero  vrithout  updating  or  transmitting  of 
another  attributable  quote/order  to 
Nasdaq,  Nasdaq  would  zero  out  the  one 
side  of  the  quote  that  is  exhausted.  If 
both  the  bid  and  offer  size  of  the  ECNs 


order  to  the  participant  who  entered  it  If  within 
that  90  seconds  the  order  once  again  becomes 
marketable,  the  system  will  send  the  onler  to  the 
next  Quoting  Market  Partidpanl  in  the  qium.  At 
any  time  within  that  90  secooda,  the  participant 
who  entered  the  order  can  obtain  the  status  of  the 
order  and  request  a  cancel  of  such  order. 

If  an  order  is  a  sell  short  that  is  not  exempt  from 
NASD  Rule  3350  and  the  market  moves  from  an  up- 
bid  to  a  down-bid  after  the  order  la  entered  but 
before  delivery  or  execution,  the  system  wilt  return 
the  order  to  the  participant  who  entered  it.  Sell- 
ihott  exempt  orders  (i  e..  those  entered  by  primary 
market  makers)  may  he  entered  into  the  system  for 
execution. 

*' For  example,  if  MMAand  ECNl  (non- 
automatic  execution  participant)  are  at  the  inside 
bid  each  displaying  1 ,000  shares  at  S20,  and  OE 
Firm  A  enters  a  market  order  to  sell  1 ,000  shares, 
assuming  that  MMA  is  first  in  time  priority,  the 
(XF  will  deliver  an  execution  of  1 .000  shares  to 
MMA,  If  another  market  order  to  sell  l.OOO  shares 
is  then  entered  into  the  system,  the  OCF  will 
deliver  a  Uability  Order  to  ECNl.  If  ECNl  had 
opted  to  take  automatic  executions,  the  OCF  would 
have  delivered  an  execution  to  FOJ1 . 


market  were  reduced  lo  zero  without  the 
ECN  updating  or  transmitting  another 
attributable  quote/order,  the  ECN  would 
be  placed  into  an  excused  withdrawal 
state  and  restored  once  the  ECN 
transmitted  to  Nasdaq  revised 
attributable  quotes/orders.  Nasdaq 
believes  that  this  is  necessary  to  ensure 
that  Quoting  Market  Participants  that  do 
not  provide  timely  executions  due  to 
equipment  or  other  failures  do  not  hold 
up  the  market  and  cause  queuing  of 
orders  within  the  Nasdaq  system."* 

For  Quoting  Market  Participants  not 
participating  in  automatic  executions — 
ECNs  that  wish  to  accept  order  delivery 
and  UTP  Exchanges  that  only 
participate  in  order  delivery — Nasdaq 
would  deliver  an  order  of  a  size  up  to 
the  participant's  displayed  and  reserve 
size  (if  applicable).  Nasdaq  would 
automatically  decrement  the 
participant's  quote  by  the  size  of  the 
delivered  order,  but  Nasdaq  would  not 
deliver  another  order  to  such  Quoting 
Market  Participant  until  the  Quoting 
Market  Participant  has  processed  the 
order  by  providing  a  complete  or  partial 
fill  of  the  order.  If  the  Quoting  Market 
Participant  declines  or  partially  fills  the 
order,  Nasdaq  would  send  the  order  (or 
remaining  portion  thereof)  back  into  the 
system  for  immediate  deliver}'  to  the 
next  available  Quoting  Market 
Participant.  In  addition,  if  the  Quoting 
Market  Participant  declines  or  partially 
fills  the  order  without  immediately 
transmitting  a  revised  quote/order  at  an 
inferior  price,  or  if  the  participant  fails 
to  respond  in  any  maimer  within  five 
seconds  of  order  delivery,  Nasdaq 
would  immediately  reroute  the  order  to 
the  next  Quoting  Market  Participant  in 
the  queue.  For  ECNs,  the  system  would 
zero  out  the  ECN's  quotes/orders  at  that 
price  level  on  that  side  of  the  market, 
and  the  ECNs  quote/order  would 
remain  at  ^ro  unless  the  ECN  transmits 
to  Nasdaq  a  revised  attributable  quote/ 
order  or  the  ECN  has  other  attributable 
quotes/orders  in  the  system.*^ 

b.  Quote  Refresh  and  Revised 
SOESed-Out-of-the-Box  Procedures.  As 
noted  previously,  market  makers  will  be 
required  to  maintain  a  two-sided, 
attributable  principal  quote  (other  than 
its  Agency  Quote)  in  Nasdaq  at  all 
times.  To  assist  with  this  requirement, 
market  makers  would  be  able  to  use  the 
Quote  Refresh  ("QR")  functionality 


•*  If  an  ECN's  quote/order  has  been  zeroed  out 
and  placed  into  an  excused  withdrawal  state  and 
the  ECN  has  non.attribulablo  quotes/orders  in 
Nasdaq,  the  system  will  continue  to  provide  access 
to  those  orders  from  non-directed  orders  as 
described  in  this  filing. 

«  For  UTP  Exchangee.  Nasdaq  will  place  the  aide 
of  the  quote  that  was  being  acceeaed,  at  the  lowest 
hid  or  highest  offer  price  for  100  shares 
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feature  of  the  proposed  NNMS,*"  QR 
allows  a  market  maker  to  designate  a 
refresh  size  (with  a  default  refresh  size 
of  1,000  shares)  and  price  (i.e.,  a  tick 
amount  away  from  the  price  of  its 
decremented  quote)  to  which  it  wishes 
to  refresh  if  its  quoted  size  is 
decremented  to  zero.  If  a  market  maker 
utilizing  QR  but  has  an  attributable 
quote/order  in  the  system  that  is  priced 
at  or  better  than  the  quote/order  that 
woult)  be  created  by  the  QR,  Nasdaq 
would  display  the  better-priced 
attributable  quote/order,  not  the  QR- 
produced  quote/order.*^  If  a  market 
maker  is  not  utiiizing  QR  and  the 
market  maker  has  given  Nasdaq 
multiple  attributable  quotes/orders. 
Nasdaq  would  tlisplay  the  market 
maker's  next  best-priced  attributable 
quote/order  when  its  attributable  quote/ 
order  is  decremented  to  zero. 

If  a  market  maker's  quote/order  is 
decremented  to  zero  and  does  not 
update  its  principal  quote/order  via  QR, 
transmit  a  revised  attributable  quote/ 
order  to  Nasdaq,  or  have  another 
principal  {i.e.,  non-Agency  Quote) 
attributable  quote/order  in  the  system, 
Nasdaq  would  place  the  market  maker's 
quote  (both  sides)  in  a  closed  state  for 
three  minutes  At  the  end  of  that  time, 
if  the  market  maker  has  not  voliuitarily 
updated  or  withdrawn  its  quote  from 
the  market,  Nasdaq  would  refresh  the 
market  maker's  quote/order  to  100 
shares  at  the  lowest  market  maker  bid 
and  highest  market  maker  offer 
currently  being  displayed  in  that 
security  and  reopen  the  market  maker's 
quote.  Nasdaq  believes  that  in  the 
proposed  electronic  environment,  five 
minutes — the  current  grace  period — is 
too  long  a  period  to  have  a  quote  closed 
on  the  Nasdaq  screen,  Nasdaq  also 
believes  that  restoring  the  quote  at  the 
lowest  ranked  bid  or  highest  ranked 
offer  price  will  ensure  that  market 


4a  The  parameters  for  QR  ate  the  same  as  for  the 
NN'MS.  Accordingly,  when  a  market  maker's 
principal  attributable  quote  (both  displayed  and 
reserve)  is  exhausted  to  zero,  the  system  will  refresh 
the  market  maker's  price  on  the  hid  or  offer  side  of 
the  market,  whichever  is  decremented  to  zero,  by 
an  'mtenal  designated  by  the  market  maker  and  the 
market  maker's  size  to  a  level  designate<l  by  the 
market  maker.  When  the  market  maker's  quote  is 
refreshed,  the  QR  wtll  refresh  the  market  maker's 
attributable  quote/order  (not  the  non-attributable 
quote)  to  a  default  size  of  1  .Otxi  shares  or  an  amount 
designated  by  the  market  maker.  See  note  5.  above 

s^  For  example,  MMA's  S20  bid  is  decriimented  to 
zero  and  MMA  has  set  an  QR  of  *'»  (meaning  the 
quote  will  be  updated  to  $19^'* — '■«  point  away 
bom  the  decremented  S20  bid  price).  If  MM.A  has 
an  attributable  buy  quote/order  for  19'Vis,  the 
system  will  display  that  order  instead  of  the  S19'4- 
Altematively.  if  MMA  has  no  other  attributable 
quote/order  in  the  system  or  it  MMA's  neict  best 
attributable  quote/order  is  priced  inferior  to  the  QR 
price  of  S1BV«  {e.g.,  S19'.^),  the  system  will  display 
the  QR-pivduced  quote  of  S19>.<«. 


makers  maintain  continued 
participation  in  the  market  and  are 
available  to  provide  liquidity  in  a 
manner  consistent  with  their  market 
making  obligations.*" 

c.  Order  Execution  Algorithm.  In 
general,  Nasdaq  would  execute  non- 
directed  orders  against  Quoting  Market 
Participant's  quotes/orders  based  on 
price/time  priority.  As  noted  above, 
each  quote/order  when  entered  into 
Nasdaq  would  receive  a  time  stamp. 
Nasdaq  would  execute  all  orders  at  the 
best  bid/best  offer  in  general  time 
priority  based  on  the  time  stamp  of  the 
quote/order,  subject  to  the  following 
specific  procedures. 

First,  the  system  would  attempt  to 
match  orders  entered  by  a  Nasdaq 
Quoting  Market  Participant  against  its 
own  quote/order  if  the  Nasdaq  Quoting 
Market  Participant  is  at  the  best  bid/bet 
offer.  Thus,  the  system  would  try  lo 
match  a  Nasdaq  Quoting  Market 
Participant's  orders  and  quotes/orders 
that  are  in  the  system  if  the  participant 
is  at  the  BBO  and  receives  a  market  or 
marketable  limit  order  on  the  other  side 
of  the  market. 

Second,  after  completing  this  process 
(when  applicable),  the  proposed  NNMS 
would  first  execute  against  displayed 
quotes/orders  (attributable  and  non- 
attributable)  of  market  makers  and  ECNs 
that  participate  in  the  automatic- 
execution  functionality  of  the  system,  in 
time  priority  based  on  the  entry  time  of 
the  quotes/orders  from  these  market 
makers  and  ECNs.*'  (There  should  be  no 
interval  delay  between  the  deliver}'  of 
executions  against  the  quotes/orders  of 
a  market  maker  or  ECN  that  participate 
in  automatic  execution  (assuming  the 
market  maker  or  ECN  has  size  to  access), 
because  all  Nasdaq  Quoting  Market 
Participants  may  quote  their  actual  size 
and  may  give  Nasdaq  multiple  quotes/ 
orders  and  price  levels.) 

Third,  the  NNMS  would  execute 
against  the  displayed  quotes/orders 
(attributable  and  non-attributable)  of 
ECNs  that  participate  in  the  order- 
deliverj'  fimctionality  of  the  NNMS. 
This  too  would  be  based  on  time 
priority  of  quotes/orders  entered  by 
ECNs  that  accept  order  delivery.  The 
system  then  will  execute  against  reserve 
size  of  market  makers  and  ECNs  that 


*"  Under  current  NASD  Rule  4730.  a  market 
maker  whose  quote  is  decremented  to  zero  and  fiitU 
to  restore  its  quote  in  the  allotted  time  will  be 
dimmed  to  have  withdrawn  as  a  market  maker 
( "SOESed-Oul-of-the-Box")  Subject  to  certain 
speciBed  exceptions,  the  market  maker  is 
prohibited  from  re-entering  quotations  in  that 
security  for  twenty  (20)  business  days.  The  NNMS 
Rules  contain  a  nrtually  identical  procedure,  called 
"Timed  Out  of  the  Ba«"  See  note  5.  ohow. 

^''Time  priority  would  bo  based  on  the  Nasdaq 
system  time  stamp  for  the  individual  quote/order. 


participate  in  the  automatic-exscution 
funi:tionality  of  the  NlvIMS  (in  time 
priority),  and  then  against  the  reserve 
size  of  ECNs  that  participate  in  the 
order-delivery  fimctionality  of  the 
system. 

Fourth,  once  displayed  and  reserve 
size  in  Nasdaq  is  exhausted,  the  system 
would  attempt  lo  access  the  quotes  of 
UTP  Exchanges,  again  in  lime  priority 
based  on  the  entry  time  of  the  UTP 
Exchanges'  quotes  (assuming  there  is 
more  than  one  UTP  Exchange  in  the 
slock  at  that  price  level).  Similar  to  the 
Intermarket  Trading  System  ("ITS"),  the 
system  would  first  attempt  to  probe  and 
sweep  the  Nasdaq  market  before 
sending  an  order  lo  another  market 
center.^" 

Last,  the  system  would  then  move  lo 
the  next  price  level.  There  would  be  a 
five-second  delay  before  the  Nasdaq 
system  would  attempt  to  execute  any 
orders  in  its  system  at  that  time.  Orders 
held  during  this  five-second  period 
would  then  be  executed  in  lime  priority, 
up  to  the  available  size,  at  that  next 
price  level.  The  five-second  interval 
delay  would  nol  impact  the  prtx^ssing 
of  directed  orders.  Requests  to  cancel 
orders  would  also  be  accepttKi  during 
the  five-second  delay.  This  delay  will 
give  market  participants  lime  lo  adjust 
their  quotes  and  trading  interests  before 
the  market  moves  precipitously  through 
multiple  price  levels,  which  may  occur 
when  there  is  news,  rumors,  or 
significant  market  events.  Nasdaq 
believes  that  the  delay  is  a  modest  and 
reasonable  attempt  to  limit  volatility. 

d.  Directed  Orders.  The  Nasdaq 
Quotation  Montage  would  serve,  in  part. 
as  a  mrihod  for  Quoting  Market 
Participants  to  advertise  their  buying  or 
selling  interest.  To  access  a  specific 
quote/order  in  the  Nasdaq  Quotation 
Montage,  a  market  participant  would 
enter  into  the  OCF  a  "directed  order"  to 
begin  the  negotiation  prix:ess  with  a 
particular  Quoting  Market  Partitapant  A 
liirected  order  is  one  that  is  routed  by 
the  market  participant  entering  the 
order  to  specific  MMID.  To  limit  (he 
possibility  for  dual  liability,  a  directed 
order  would  have  to  be  designated  as: 
(1)  All-or-None  ( "AON")  and  at  least 
100  shares  greater  than  the  size  of  the 
displayed  quote/order  of  the  market 
participant  to  which  the  order  is 
directed;  or  (2)  a  Minimum  Acceptable 
Quantity  order  ("MAQ")  with  a  MAQ 
value  of  at  least  100  shares  greater  than 
the  displayed  amount  of  the  quote/order 
of  the  participant  lo  whiti  the  order  is 
directed.  If  a  Quoting  Market  Participant 
is  at  the  inside  or  is  displaying 
(attributable  or  non-attributable)  interest 

*o  See  e.^..  Section  Bla)(v)  of  the  fTS  Plan. 
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in  tile  Nasdaq  Quotation  Montage  and 
roceives  a  directed,  non-Liability  Order 
tliat  it  wants  to  SU.  to  avoid  double 
execution,  it  may  requeiit  a  cancel  of  its 
displayed  quote/order  in  Nasdaq  before 
it  fills  the  non-Liability  Order.  Nasdaq 
will  not  decrement  a  quote/order  upon 
the  delivery  of  a  directed.  non-Liability 
Order. 

e.  Locked/Crossed  Markets.  Nasdaq 
believes  with  the  implementation  of  the 
OCF,  locked  and  crossed  markets 
should  be  virtually  eliminated. 
Specifically,  if  a  Quoting  Market 
Participant  enters  an  order  that  would 
lock  or  cross  the  market,  the  OCF  would 
not  display  the  order  as  a  quote/order, 
but  instead  the  order  would  be  treated 
as  a  marketable  limit  order  and  entered 
into  the  OCF  as  a  non-directed  Liability 
Order  for  execution  in  time  priority.  For 
locked  market  situations,  the  orders 
would  be  routed  to  the  Quoting  Market 
Participant(s)  next  in  the  queue  who 
would  be  locked,  and  the  order  would 
be  executed  at  the  price  of  the  locking 
quote/order.  For  crossed  market 
situations,  the  crossing  order  would  be 
entered  into  the  system  and  routed  to 
the  next  Quoting  Market  Participant(s) 
in  queue,  and  the  order  would  be 
executed  at  the  price  of  the  displayed 
quote/order  that  would  have  been 
crossed.  Once  the  lock/ cross  is  cleared, 
if  the  Quoting  Market  Participant's  order 
is  not  completely  filled,  the  OCF  would 
reformat  the  order  and  display  it  as  a 
quote/order  on  behalf  of  the  entering 
Quoting  Market  Participant.'^' 

Assuming,  for  example,  that  the 
inside  marl^t  is  S20  to  $20Vi,,  1.000  by 
1 ,000.  and  MMA  is  at  the  inside  bid,  if 
MMC  attempts  to  enter  into  the  system 
an  offer  quote/order  of  $20  for  4.000 
shares,  the  system  would  format  MMC's 
quote/order  as  an  order,  route  it  to 
MMA  (assuming  MMA  is  first  in  the 
queue  and  there  are  no  other  marketable 
orders  in  the  queue  ahead  of  MMC's 
order),  and  execute  MMC's  order  against 
MMA's  quote/order  at  S20  for  1.000 
shares,  p'resuming  the  next  market 
participant  on  the  bid  side  is  quoting  at 
S19<Vis  and  since  there  are  3.000  shares 
remaining  in  MMC's  order,  the  OCF 
would  reformat  the  remaining  portion  of 
the  order  and  display  it  as  a  quote/order 
(consistent  with  the  order's  parameters), 
thereby  establishing  a  new  inside  of 
SlQ'Vis  bid  and  $20  offer. 

As  a  second  example,  if  MMC 
attempts  to  enter  into  the  system  an 
offer  quote/order  of  S19'Vn  for  1,000 
shares  when  MMA  is  at  the  best  bid  of 
$20.  the  system  would  format  MMC's 


quote/order  as  an  order,  route  il  to 
MMA,  and  execute  MMC's  order  against 
MMA's  quote/order  at  $20  for  1,000 
shares,  thus  giving  price  improvement 
to  MMC's  order. 

Finally,  if  the  market  is  locked  or 
crossed  at  9:30  a.m.,  Nasdaq  would  clear 
out  the  locked  and/or  crossed  quotes  by 
executing  the  oldest  bid  (offer)  against 
the  oldest  offer  (bid)  which  it  is 
marketable  against,  at  the  price  of  the 
oldest  quote/order.  Nasdaq  would  begin 
processing  non-directed  market  and 
marketable  limit  orders  that  are  in  the 
queue. 5^ 

F.  UTP  Exchange  Participation 

National  securities  exchanges  trading 
pursuant  to  grants  of  UTP  would  be  able 
to  enter  orders  into  the  OCF.  Similar  to 
today.  UTP  Exchanges  would  continue 
to  receive,  and  be  obligated  to  execute. 
Liability  Orders.  Specifically,  when  a 
UTP  Exchange  is  next  in  queue  to 
receive  a  non-directed  Liability  Order. 
Nasdaq  would  deliver  the  order  to  the 
UTP  Exchange  up  to  the  size  of  the  UTP 
Exchange's  quote.  The  system  would 
decrement  the  UTP  Exchange's  quote  by 
an  amount  equal  to  the  size  of  the 
delivered  order.  As  described  in  the 
decrementation  procedures  above,  if  a 
UTP  Exchange  declines  or  partially  fills 
the  order.  Nasdaq  would  send  the  order 
(or  remaining  portion  thereof)  back  into 
the  system  for  immediate  delivery  to  the 
next  available  Quoting  Market 
Participant.  In  addition,  if  the  UTP 
Exchange  declines  or  partially  fills  the 
order  without  immediately  transmitting 
a  revised  quote/order  at  an  inferior 
price,  or  if  the  UTP  Exchange  fails  to 
respond  in  any  manner  within  S 
seconds  of  order  delivery,  Nasdaq 
would  presume  equipment  failure  and 
immediately  reroute  the  order  to  the 
next  Quoting  Market  Participant  in  the 
queue.  The  system  would  then  place  the 
side  of  the  UTP  Exchange's  quote  that 
was  being  assessed,  at  the  lowest  bid  or 
highest  offer  price  for  100  shares. 

UTP  Exchanges  would  be  free  to 
provide  automatic  executions  against 
their  quotations.  Additionally,  if  a  UTP 
Exchange  wishes  to  access  the  best 
Nasdaq  market,  the  UTP  Exchange 
could  enter  a  non-directed  Liability 
Order  into  the  OCF  the  OCF  would  be 
programmed  to  send  the  next  Quoting 
Market  Participant  an  order  for  delivery, 
not  automatic  execution,  regardless  of 
whether  the  receiving  Quoting  Market 
Participant  participates  in  automatic 
execution.  UTP  Exchanges  would  also 


be  able  to  direct  non-Liability  Orders  for 
negotiation  to  particular  market  makers. 
Finally,  as  is  the  case  today.  UTP 
Exchanges  would  only  be  able  to  submit 
a  single,  two-sided  attributable  quote, 
and  would  not  be  able  to  utilize  reserve 
size  or  QR. 

G.  ECN  Participation 

As  is  the  case  today,  ECNs  who  are 
NASD  members  woiild  have  the  choice 
of  taking  order  delivery  or  participating 
in  automatic  execution.  Regardless. 
ECNs  in  Nasdaq  would  have  full  access 
to  the  OCF  for  order  entry  and  order 
delivery.  Specifically.  ECNs  who  are 
NASD  members  would  be  able  to 
designate  quotes/orders  as  attributable/ 
non-attributable,  and  would  be  able  to 
transmit  multiple  quotes/orders  at 
multiple  prices.  ECNs  would  be  able  to 
utilize  the  .system's  reserve  size  feature 
for  quotes/orders.  ECN  participation  in 
Nasdaq  would  continue  to  be  governed 
by  rule  and  private  contract. 

H.  Odd-Lot  Processing 

Under  this  provision  of  the  proposal. 
Nasdaq  would  accept  and  execute 
orders  less  than  one  normal  unit  of 
trading,  i.e..  odd-lot  orders  or  orders  less 
than  one  round  lot  {i.e.  100  shares  for 
equities).  The  system  would  provide  a 
separate  mechanism  for  processing  and 
executing  these  orders  as  distinct  from 
normal  units  of  trading.  Nasdaq  would 
hold  odd-lot  orders  in  a  separate  file 
and  automatically  execute  such  odd-lots 
against  all  registered  market  makers  in 
round  robin  rotation  whenever  the  odd- 
lot  order  becomes  marketable.'*^  For 
example,  if  a  member  enters  a  market 
order  for  50  shares  into  the  system,  it 
would  immediately  and  automatically 
execute  the  order  at  the  inside  price 
against  the  market  maker  that  is  first  in 
rotation  for  execution  of  such  orders, 
regardless  of  the  market  maker's  quoted 
price.  The  automatic  execution  would 
not  decrement  the  market  maker's 
displayed  size.  Additionally,  if  a  mixed 
lot  is  entered  into  the  system,  to  ensure 
continuity  of  price,  once  the  round-lot 
portion  is  executed,  the  odd-lot  portion 
would  be  executed  against  the  next 
market  maker  in  rotation  at  the  round- 
lot  portion  price. 

/.  Nasdaq  SmallCap 

Nasdaq  proposes  to  use  the  expanded 
NNMS  system  and  the  Nasdaq  Order 
Display  Facility  for  all  Nasdaq 


^  >  U  thfl  markel  niov««  and  the  order  no  loader  is 
lockiD^CTOssiog.  the  OCF  will  return  the  order  and 
format  it  as  a  quote/ order  for  display  in  Nasdaq. 


^'  Prior  to  the  opening,  Nasdaq  would  continue  to 
process  "trade  or  move"  messages,  as  proposed  in 
SR-NA5D-9e-23.  Sm  Exchange  Act  Release  No. 
41473  Dune  2,  irae),  64  FR  31335  dune  10. 19S9I. 


^'  An  odd-lot  order  becomes  marketable  when  the 
best  price  in  Nasdaq  moves  to  the  price  of  the  odd- 
lot  limit  order.  Odd-lot  orders  that  are  marketable 
at  entry  or  become  marketable  will  execute  against 
the  first  market  maker  in  rotation  for  odd-lot 
processing  at  the  best  price  or  at  ttie  odd-tot  order's 
price. 
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securities,  including  SmallCap 
securities.  Nasdaq  sees  no  reason  to 
continue  to  have  separate  systems  for  its 
listed  securities.  Additionally,  from  a 
technological  perspective,  it  is  very 
costly  and  difficult  to  run  two  separate 
platforms.  As  such.  Nasdaq  proposes  to 
delete  the  current  SOES  nUes  that  apply 
to  SmallCap. 

2.  Statutory'  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent,  in  general, 
with  the  provisions  of  Section  ISA  of 
the  Act,  and  in  particular.  Sections 
15A(b)(2),"  15A(b)(6}."  and 
15A(b)(ll),"  and  Section  llA  of  the 
Act,^-'  in  that  the  proposed  rule  change 
is  designed  to  enhance  the  protection  of 
investors  and  provide  for  the  fairest  and 
most  efficient  mechanism  for 
transactions  in  the  market  for  Nasdaq 
securities.  Section  15A(b)(2)  ^'  reqiures 
the  Association  to  be  organized  to 
enforce  compliance  by  its  members  and 
associated  persons  with  the  provisions 
of  the  Act,  the  rules  thereimder,  and  the 
rules  of  the  Association.  Section 
15A(b)(6)  1"  requires  that  the  rules  of  a 
registered  national  .securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coortlination  with  persons  engaged  in 
regulating,  clearing,  .settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
The  proposed  rule  change  represents  a 
signifiiant  effort  to  provide  for  an 
integrated  order  delivery  and  execution 
system  where  all  market  participants 
and  investors  may  be  brought  together 
in  a  signal  system  and  where  all  orders 
are  processed  and  distributed  in  a  fair 
and  orderly  bshion  to  achieve 
immediate  or  rapid  executions  at  the 
best  available  price. 

Nasdaq  believes  that  the  system  will 
provide  many  benefits  to  Nasdaq  market 
makers.  ECNs,  and  order  entry  firms. 
First,  the  system  through  the  OCF 
should  eliminate,  in  total,  the  potential 
for  double  execution  and  double 


liability  that  market  makers  currenUy 
face.  Second,  market  makers'  regulatory 
burdens  should  be  reduced  because  the 
Na.sdaq  believes  that  Nasdaq  Order 
Display  Facility  will  comply  with  the 
display  alternative  in  Rule  ilAcl-4 
imder  the  Act."*  Thus,  market  makers 
should  be  able  to  display  their  principal 
and  agency  interest  anonymously  in  the 
Nasdaq  Order  Display  Facility  without 
changing  their  attributable  quote  in 
Nasdaq  and  still  comply  with  Rules 
llAcl-1  and  1  lAcl-»  under  the  Act."*' 
Moreover,  the  potential  that  a  limit 
order  on  a  Nasdaq  Quoting  Market 
Participant's  back  book  would  be  traded 
through  (or  not  be  ilisplayed  as  required 
by  Rule  llAcl— 4  imder  the  Act)  should 
be  minimized  because  Nasdaq  market 
makers  and  ECNs  would  be  able  to  give 
the  system  multiple  orders.  Thus, 
Nasdaq  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
llA(a)(l)(B)  of  the  Act.'^  and  Rule  llA 
thereunder."'  which  sets  forth  findings 
of  Congress  that  new  data  processing 
and  communications  techniques  create 
the  opportunity  for  more  efficient  and 
effective  market  operations. 

In  a  similar  vein,  the  Nasdaq  believes 
that  the  Order  Display  Facility  should 
reduce  fragmentation  and  increase 
transparency.  The  Nasdaq  believes  that 
the  Nasdaq  Order  Displav  Facility  is 
consistent  with  Section  15A(b)(li).i« 
which  requires  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  produce  fair  and 
informative  quotations,  prevent 
fictitious  or  misleading  quotations  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.  Specifically.  Nasdaq  market 
makers  and  ECNs  would  no  longer  be 
limited  to  displaying  to  the  market  their 
best  bid  and  tiest  offer  quotes.  If  the 
proposal  is  approved,  market  makers 
and  ECNs  would  be  able  to  display  in 
Nasdaq  multiple  levels  of  trading 
interest  and  varying  prices.  This  interest 
would  be  electronically  acxessible  if/ 
when  the  trading  interest  falls  within 
the  best  three  prices  on  either  side  of  the 
market.  While  a  market  maker  or  ECN 
currenUy.can  only  display  one  level  of 
trading  interest  (on  either  side  of  the 
market)  to  the  market  at  any  one  point 
in  time,  the  proposal  would  enable 
market  makers  and  ECNs  to  display  (and 
electronically  access)  three  price  levels 
of  trading  interest  in  the  Nasdaq  Order 


"  15  U.S.C  7ao-3(bK2). 
»»I5U.S.C78o-0(bK6). 
«•  15  U.S.C  7Bo-3(b)(U). 
S»1SU.S.C.  78k-l. 
"lSU.S.C7So-J(h)(61. 
■•lsU.S.C7Ba-3(bKe). 


""See  17  CFR  Z40.11AC1-4. 
■■  See  17 CFR  240  II  Acl-1  and  17  CFR  240.11 
Acl-4. 
"ISU.S.C.  7«k-l|aKlKB). 
»»Seel7CFR240.11A. 
••lSUS.C7»o^(bMll). 


Display  Facility  Order  entry  firms 
would  benefit  from  the  proposal 
because  they  would  be  able  to  view  and 
electronit^ally  access  these  additional 
levels  of  trading  interest.  Thus,  Nasdaq 
believes  that  the  proposal  should 
enhance  liquidity  and  transparency, 
while  reducing  fi^gmentation. 

Finally,  the  Nasdaq  believes  that  the 
proposed  rule  change  is  consistent  v^th 
Section  llA(a)(l)(C)  of  the  Act,"  which 
states  that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  order  markets  to  assure:  (1) 
Economically  efficient  execution  of 
securities  transactions:  (2)  fair 
competition  among  brokers  and  dealers: 
(3)  the  availability  to  brokers,  dealers 
and  investors  of  information  with 
respect  to  quotations  and  transactions  in 
securities:  (4)  the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market:  and  (5)  an  opportunit>- 
for  investors  orders  to  be  executed 
vnthout  the  participation  of  a  dealer.  As 
noted  above,  the  OCF  should  integrate 
Nasdaq's  current  trading  systems  from 
an  end  user's  prospective,  substantially 
enhance  these  systems,  and  provide  a 
single  point  of  entry  and  delivery  of 
Liability  Orders  The  OCF  should  also 
encourage  ECNs  to  participate  in 
automatic  execution  because  the 
potential  for  incurring  a  proprietan' 
position  due  to  double  executions 
should  be  minimized  by  the  proposed 
new  functionality  [i.e.,  the  abilit>'  to  give 
Nasdaq  multiple  quotes/orders.)  Nasdaq 
believes  that  this  proposal  advances  all 
the  goals  of  Section  1 1 A  of  the  Act  •»  by 
providing  an  integrated  order  delivery 
and  execution  system,  enhanced  display 
of  agency  and  principal  trading  interest 
via  the  Nasdaq  Order  Display  Facility, 
and  by  increasing  the  opportunity  for 
market  participants  to  participate  in, 
and  investors  to  receive,  automatic 
execution.  Thus,  the  Nasdaq  believes 
that  the  proposal  is  designed  to  provide 
maximum  transparenc>'  and  efScienI 
executions  at  the  best  price  for  the 
benefit  of  all  investors  and  market 
participants. 

fB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nadaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 


"  15  U.S.C  7Bk-UaKl)IC) 
••l5U.S.C7»k-1. 
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(CI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  EHectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  SoUcitaUon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  nUe 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  alt  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  SS2.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-53  and  should  be 
submitted  by  December  27, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 
lohathu  G.  Kais, 
Secretary. 

IFR  Doc.  99-31527  Filed  12-6-99;  B;45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-4217*:  File  No.  SR-PCX- 
99-39] 

Self-Regulatory  Organizations:  Notice 
of  RMng  of  Proposed  Rule  Change  by 
ttie  Pacific  Exchange,  Inc.  Creating 
PCX  EquitiM,  Inc. 

November  24.  1999. 

Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
( "Act") '  and  rule  19b— 4  thereimder,^ 
notice  is  hereby  given  that  on  October 
7, 1999,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  E.xchangG.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  create  a 
Delaware  stock  corporation,  to  be  called 
PCX  Equities,  Inc.  ("PCX  Equities"), 
which  will  be  a  wholly-owned 
subsidiary  of  the  PCX,  and  to  transfer  lo 
PCX  Equities  all  o'f  the  assets  and 
liabilities  that  solely  support  the 
equities  trading  business  and/or  equities 
clearing  business  of  the  PCX.  The  PCX 
also  proposes  to  authorize  PCX  Equities 
to  issue  Equity  Trading  Permits 
("ETPs")  and  Equity  Automated 
Systems  Access  Permits  ("Equity 
ASAPs")  that  will  entitle  holders  of  the 
permits  to  trade  equity  securities  at  the 
new  PCX  Equities.  The  proposed  rule 
changes  for  implementing  the 
restructuring,  including  (1)  the 
Certificate  of  Incorporation  for  PCX 
Equities;  (2)  the  Bylaws  for  PCX 
Equities;  (2)  the  Rules  for  PCX  Equities; 

(3)  changes  to  the  PCX  Constitution:  and 

(4)  changes  to  the  PCX  ndes,  are 
available  for  inspection  at  the  places 
specified  in  Item  IV  of  this  notice. 

n.  Self-Regtilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

0.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statuior}'  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

a.  Purpose  of  the  Proposed 
Restructuring.  The  PCX  proposes  to 
create  the  PCX  Equities  subsidiary  and 
the  corresponding  trading  permits  for 
two  primary  reasons.  First,  the  PCX 
intends  to  separate  the  equities 
operation  into  a  stand-alone  subsidiary 
of  the  PCX  that  will  continue  to  share 
certain  corporate  functions  with  the 
Exchange's  options  business  and  to 
operate  pursuant  lo  the  PCX's  self- 
regulator)'  organization  ("SRO") 
registration.  The  PCX  believes  that  by 
restructuring  the  equities  business  as  a 
private  stock  corporation  with  business 
control  and  management,  the  entity  will 
have  greater  flexibility  to  develop  and 
execute  strategies  designed  to  improve 
its  competitive  position  than  it  has 
imder  the  current  membership- 
cooperative  structtire.  Furthermore,  the 
PCX  anticipates  that  by  restructuring  as 
a  private  stock  corporation,  PCX 
Equities  management  will  be  better  able 
to  respond  quickly  to  competitive 
pressiues  and  to  make  changes  to  the 
operation  as  market  conditions  warrant. 

Second,  the  PCX  intends  to  increase 
the  revenue  of  the  equities  business  by 
conferring  trading  privileges  on  the 
basis  of  ETPs  rather  than  requiring 
equities  trading  participants  to  bear  the 
expense  of  a  full  PCX  membership.  The 
PCX  believes  these  changes  will  ease 
existing  limits  on  trading  access  and 
allow  all  interested  traders  to  participate 
in  programs  offered,  which  will  include 
competing  and  remote  specialist 
platforms  as  contemplated  by  the 
proposed  rule  amendments  filed  writh 
the  SEC  on  Febriiary  26, 1999,=  and 
September  3, 1998,''  respectively. 

As  members  of  the  PCX,  PCX  seat 
owners  will  retain  ownership  of  the 
subsidiary  and  ultimately  will  benefit 
fi'om  any  improvement  in  the  financial 
health  of  that  entity  resulting  from  these 
changes. 

b.  PCX  Equities,  Inc.  i.  Structure.  PCX 
proposes  to  create  PCX  Equities,  a 
Delaware  stock  corporation,  as  a  wholly- 
ovmtied  subsidiary.  All  of  the  issued 
shares  of  stock  of  PCX  Equities  will  be 


"  1 7  CFR  20.3O-3laXl2l. 
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owned  by  PCX.  Current  PCX  members 
will  retain  their  memberships  in  the 
PCX,  which  will  be  the  sole  stockholder 
of  PCX  Equities. 

ii.  Financial  Information.  PCX  plans 
to  transfer  all  of  the  assets  and  liabilities 
that  solely  suppori  the  equities  business 
or  equities  clearing  business  to  PCX 
Equities.  Assets  that  support  both  the 
options  and  equities  business  will  be 
retained  as  assets  of  PtlX.  Costs  related 
to  these  shared  assets  will  appear  as 
inter-company  charges  to  PCX  Equities. 
Such  charges  will  be  defined  in  an 
agreement  between  PCX  and  PCX 
Equities. 

Revenue  generated  by  the  equities 
activity,  including  ETP  and  Equity 
ASAP  fees,  specialist  fees,  tape  fees  and 
transaction  fees,  will  accrue  to  P(^ 
Equities.  Direct  expenses  related  to  the 
equities  activity,  such  as  technology  and 
personnel,  will  be  charged  to  PCX 
Equities.  Allocations  of  the  cost  of 
certain  technology,  regidator>'  and 
corporate  functions  will  be  charged  to 
PCX  Equities  pursuant  to  an  agreement 
between  PCX  Equities  and  PCX.  PCX 
Equities  is  expected  to  be  included  in 
the  same  consolidated  tax  group  as  PCX 
for  federal  income  tax  purposes.  The 
PCX  believes  that  by  changing  the 
business  model,  the  PCX  Equities 
management  will  have  greater  flexibility 
with  respect  to  any  future  changes  to 
fees  or  other  aspects  of  the  operation 
that  may  be  necessary  to  attract  new 
entrants  or  to  develop  new  business 
opportunities. 

iii.  Governing  Documents  and  Rules. 
The  proposed  Certificate  of 
Incorporation.  Bylaws  and  Rules  will 
govern  the  activities  of  PCX  Equities. 
Rules  1  and  3,  which  relate  to 
qualifications  for  ETPs  and  Equity 
ASAPs  and  corporate  governance,  and 
Rule  10,  which  relates  to  disciplinary 
procedures,  reflect  significant 
departures  from  existing  PCX  Rules.  The 
remaining  ndes,  although  modified  to 
reflect  the  ETPs  and  Equity  ASAPs,  are 
similar  to  current  PCX  rules.  The  Rules 
and  Bylaws  will  reflect  the  status  of 
PCK  Equities  as  a  wholly-owned 
subsidiary  of  PCX,  tmder  management 
of  the  PCX  Equities  Board  of  Directors 
and  its  designated  officers,  with  self- 
regulation  pursuant  to  the  PCX's 
registration  pursuant  to  Section  6  of  the 
Act.= 

iv.  Board  of  Directors.  The  Board  of 
Directors  of  PCX  Equities  shall  consist 
of  no  fewer  than  ten  (10)  or  more  than 
twelve  (12)  directors.  The  number  of 
directors  is  currently  contemplated  to  be 
ten  (10)  members,  composed  of: 

a  The  Chief  Executive  Officer  of  PCX: 


"isu.s.c.  7af 


a  The  President  of  PCX  Equities: 

a  Five  public  directors,  at  least  three 
of  whom  must  also  be  members  of  the 
Board  of  Governors  of  the  PCX: 

a  One  allied  person  from  an  ETP  Firm 
who  is  also  a  member  of  the  PCX  Board 
of  (jovemors,  and 

a  Two  nominees  of  the  combined  ETP 
holders  and  Equity  ASAP  holders  (the 
"ETP/Equitv  ASAP  holder  directors"). 

The  Board  of  Directors  will  be 
appointed  initially  by  the  Incorporator. 
Subsoquent  Boards  of  Directors  will  be 
nominated  by  the  sitting  Boards  of 
Directors,  subject  lo  the  ETP/Equity 
ASAP  holder  nominating  procedures  set 
forth  below  for  the  two  ETP/Equity 
ASAP  holder  directors,  and  elected  by 
PCX,  the  sole  shareholder.  PCX.  as  the 
sole  stockholder,  will  have  the  right  to 
approve,  remove  and  replace  any 
member  of  the  Board  of  Directors.  Any 
vacancy  on  the  Board  of  Directors  will 
be  filled  with  a  person  who  satisfies  the 
classification  associated  with  the  vacant 
seat.  To  the  extent  that  the  number  of 
Board  seats  is  changed  from  the  initially 
contemplated  ten  (10)  members,  at  least 
fifty  percent  of  the  Board  will  be  public 
directors,  and  at  least  twenty  percent 
(but  no  fewer  than  two  (2)  directors) 
will  be  ETP/Equity  ASAP  holder 
directors  nominated  by  the  ETP  holders 
and  Equitv  ASAP  holders. 

The  ETP/Equity  ASAP  holder 
directors  will  be  nominated  by  the 
Nominating  Committee  or  by  petition  of 
at  least  twenty  percent  of  ETP  holders 
and  Equity  ASAP  holders.  If  a  petition 
is  submitted  and  a  vote  is  necessary,  the 
nomination  must  be  supported  by  a 
plurality  of  the  ETP  holders  and  Equity 
ASAP  holders.  If  no  petition  is  filed,  the 
nominees  put  forward  by  the 
Nominating  Committee  will  be  deemed 
to  be  elected,  and  no  separate  vote  of 
ETP  holders  and  Equity  ASAP  holders 
will  be  held.  Pursuant  lo  a  stockholders 
voting  agreement,  the  PCX  Equities 
Board  of  Directors  will  agree  to 
nominate  the  persons  who  are  so 
selected  by  ETP  holders  and  Equity 
ASAP  holders  to  the  Board  of  Directors, 
and  PCX,  as  the  sole  stockholder,  will 
agree  to  elect  such  persons. 

V.  Nominating  Committee.The 
Nominating  Committee  will  nominate 
two  nominees  for  the  PCX  Equities 
Board  of  Directors  and  one  nominee  for 
the  PCX  Board  of  CJovemors.  Such 
nominees  may  be  ETP  holders,  allied 
persons  of  ETP  firms,  or  Equity  ASAP 
holders.  The  nominee  for  the  PCX  Board 
of  (governors  may  be  the  same  as  one  of 
the  nominees  for  the  PCX  Equities 
Board  of  Directors.  The  Nominating 
Committee  vyill  have  seven  members. 
six  of  whom  will  be  ETP  holders  or 
Equity  ASAP  holders.  The  seventh 


member  will  be  a  person  from  the 
public  The  Incorporator  will  appoint 
the  initial  Nominating  Committee. 
Thereafter,  the  sitting  Nominating 
Committee  will  propose  six  of  the  seven 
new  members  of  the  subs<^uent 
Nominating  Committee  and  submit  the 
slate  of  candidates  to  ETP  holders  and 
Equity  ASAP  holders  for  approval. 
C^andidates  for  the  Nominating 
Committee  also  may  be  put  forward  by 
a  petition  of  at  least  twenty  percent  of 
ETP  holders  and  Equity  ASAP  holders. 
If  no  petition  is  filed,  the  slate  proposed 
by  the  sitting  Nominating  Committee 
will  be  deemed  to  be  approved  by  ETP 
holders  and  Equity  ASAP  holders,  and 
no  separate  vote  of  ETP  holders  and 
Equitv  ASAP  holders  will  be  held.  The 
Chief  Executive  Officer  ("CEO")  of  PCX 
Equities  will  appoint  the  public  member 
of  the  Nominating  Committee. 

vi.  Management.  PCX  Equities  will 
have  a  Chairman  of  the  Board  and  a 
President,  either  of  whom  may  be  the 
CEO,  a  Secretar)',  and  a  Chief  Regulatory 
Officer,  appointed  by  and  serving  at  the 
pleasure  of  the  Board  of  Directors  of 
PCX  Equities  The  officers  of  PCX 
Equities  will  manage  the  business  and 
affairs  of  PCX  Equities,  subject  to  the 
oversight  of  the  Board  of  Directors,  and, 
in  some  cases,  the  approval  of  PCX  as 
the  sole  stockholder. 

vii.  Disciplinary  Process.  PCX 
Equities'  disciplinary  process  will  be 
similar  to  the  existing  PCX  disciplinary' 
process  and  will  be  governed  by  a 
Business  Conduct  Cximmittee.  'The 
Business  Conduct  Committee  will  be 
appointed  initially  by  the  Incorporator 
Following  the  rollout  period  (as 
described  below),  the  CEO  or  his  or  her 
designee  may  appoint  the  members  of 
the  Business  Conduct  Committee. 
Except  during  the  rollout  period, 
members  of  this  committee  will  be  ETP 
holders  or  Equitv  ASAP  holders. 

The  PCX  Equities  Chief  Regulaton' 
Officer,  or  his  or  her  staff,  will  authorize 
the  initiation  of  disciplinar\'  actions  and 
proceedings.  The  Business  Conduct 
Committee  will  conduct  hearings, 
render  decisions,  and  impose  sanctions. 
Decisions  of  the  Business  Conduct 
Committee  may  be  appealed  for  review 
to  a  Board  Appeals  (Committee,  which 
will  be  appointed  by  the  PCX  Equities 
Board  of  Directors  and  will  include 
public  members  of  the  Board  of 
Directors.  Decisions  of  the  Board 
Appeals  Committee  may  be  appealed  to 
the  PCX  Board  of  Ciovemors  and 
subsequently  to  the  SEC. 

As  with  PCX  decisions,  the  SEC  has 
the  authority  lo  review  final 
disciplinaiy  sanctions  imposed  by  the 
PCX  Equities  on  ETP  holders  and  Equity 
ASAP  holders,  including  sanctions 
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imposed  on  rule  violations  of  PCX 
Equities. 

viii.  Equity  Listings  and  Delistiiigs. 
The  management  of  PCX  Equities  will 
list  and  delist  securities  in  accordance 
with  rules  and  standards  comparable  to 
those  set  forth  in  the  PCX  Rules  of  the 
Board  of  Governors  and  cuxrently  used 
by  the  Equity  Listing  Committee  of  the 
PCX. 

ix.  Other  Committees.  The  proposed 
Bylaws  and  Rules  of  PCX  Equities 
envision  only  two  Equity  Committees — 
the  Nominating  Committee  and  the 
."business  Conduct  Committee.  However, 
the  PCX  Equities  Board  may  appoint 
other  committees,  if  it  deems  it 
appropriate.  Except  for  the  Nominating 
Committee,  the  CEO  of  PCX  Equities 
will  appoint  the  members  of  all  Equity 
Committees  for  terms  of  one  year.  The 
CEO  also  will  appoint  the  Chair  and 
Vice  Chair  of  each  Equity  Committee. 
ETP  Holders,  Equity  ASAP  Holders  and 
public  representatives  may  be  appointed 
to  serve  all  Equity  Committees.  The  PCX 
Equities  Board  may  also  appoint  the 
Board  of  Appeals  Committee  as  well  as 
any  Board  Committee  it  deems 
appropriate. 

X  Regulation  of  PCX  Equities.  Inc. 
Following  the  restructuring,  PCX 
Equities  will  operate  as  a  subsidiary  of 
PCX,  which  is  a  national  sectirities 
exchange  registered  under  Section  6  of 
the  Act.  For  purposes  of  the  Act,  ETP 
Holders  and  Equity  ASAP  holders  will 
be  "members"  of  tlie  PCX. 

As  a  registered  national  securities 
exchange  and  the  parent  companv  of  the 
PCX  Equities,  PCX  will  continue  to 
carry  out  PCX's  statutory 
responsibilities  to  enforce  compliance 
by  ETP  holders  and  Equity  ASAP 
holders  in  accordance  with  proxTsions 
of  the  federal  securities  laws  and  the 
Rules  of  the  PCX  Equities.  As  the 
registered  SRO.  the  PCX  will  continue 
to  have  ultimate  responsibility  in  the 
administration  and  enforcement  of  rules 
governing  the  operation  of  its 
subsidiary.  The  Board  of  Governors  and 
management  of  PCX  believe  that  the 
regulatory  methods  and  resources  of  the 
PCX  and  PCX  Equities  will  saUsfy 
obligations  of  the  PCX. 

PCX  will  be  required  to  approve  any 
changes  to  the  rules  and  governing 
documents  of  PCX  Equities  and  to  file 
any  such  changes  writh  the  SEC 
pursuant  to  Section  19(b)  of  the  Act  * 
and  Rule  19b-4  thereunder.' 

xi.  Representation  on  PCX  Board.  The 
PCX  Board  is  currently  composed  of  22 
governors.  The  composition  of  the  PCX 
Board  will  be  modifled  as  part  of  the 


■  15  VS.C  ?8$- 
'l7CFR2«.19b-l. 


restructuring  to  include  one  governor 
representing  PCX  Equities.  This 
governor  will  be  nominated  by  the 
Nominating  Committee  or  by  a  petition 
of  at  least  twenty  percent  of  ETP  holders 
and  Equity  ASAP  holders  to  provide 
PCX  Equities  input  on  the  PCX  Board. 
The  nomination  must  be  supported  by 
a  plurality  of  the  ETP  holders  and 
Equity  ASAP  holders.  Pursuant  to  the 
agreement  between  PCX  Equities  and 
the  PCX,  the  PCX  Board  of  Governors 
will  appoint  the  person  who  is  so 
nominated  by  ETP  holders  and  Equity 
ASAP  holders  to  the  Board  of 
Governors. 

xii.  Agreement  between  PCX  and  PCX 
Equities.  Currently,  the  PCX  equities 
operations  and  options  operations  share 
certain  infrastructure  and  personnel. 
After  the  completion  of  the 
restructuring,  these  shared  assets  will 
remain  the  property  of  PCX  and  the 
shared  personnel  will  continue  to  be 
employed  by  PCX.  In  each  case, 
however  PCX  Equities  will  have  access 
to  those  resources  through  inter- 
company contracts  with  PCX.  In 
particular.  PCX  will  contract  to  provide 
PCX  Equities  with  certain  management 
and  support  services  and  staff.  The 
contract  will  include  services  for 
administration,  membership, 
technology,  finance  and  accounting, 
human  resources  and  legal  services.  The 
agreement  between  PCX  and  PCX 
Equities  will  allocate  charges  for  these 
services  and  staff  between  PCX  and  PCX 
Equities. 

c.  Equity  Trading  Permits  and  Equity 
ASAPs.  i.  Classes  of  Trading  Permits 
and  Privileges  Conferred  by  ETPs  and 
Equity  ASAPs.  PCX  Equities  will  be 
authorized  to  issue  two  types  of  equity 
trading  permits:  ETPs  and  the  Equity 
ASAPs,  The  Board  of  Governors  does 
not  currently  contemplate  any  other 
type  of  equity  trading  permit,  although 
as  technology  advances,  additional 
electronic  trading  practices  may  be 
authorized  for  both  or  either  of  the  ETP 
or  Equity  ASAP  holders. 

ETPs  will  authorize  a  holder  to  trade 
equity  securities  on  any  facility  of  PCX 
Equities,  including  the  trading  floors,  P/ 
COAST,  or  OptiMark,  as  a  specialist, 
floor  broker  or  order  flow  firm.  ETP 
holders  may  engage  in  trading  of 
equities  in  the  same  manner  as  currently 
practiced  by  PCX  Members  who  trade 
on  the  equity  floor.  Like  current  ASAP 
Members.  Equity  ASAP  holders  will  be 
entitled  to  limited  trading  privileges  on 
the  equities  floor  and  access  to  P/ 
COAST,  OptiMark,  and  any  other 
systems  approved  by  the  Board  of 
Directors,  in  accordance  with  rules 


comparable  to  those  set  forth  in  the  PCX 
Rules  of  the  Board  of  Governors." 

An  ETP  or  Equity  ASAP  does  not 
grant  its  holder  any  right  to  trade 
options  on  the  PCX.  Any  ETP  holder  or 
Equity  ASAP  holder  that  wishes  to  trade 
options  must  be  approved  for  an  obtain 
a  PCX  membership  pursuant  to  the 
PCX's  standard  application  procedures. 

ETP  holders  and  Equity  ASAP  holders 
will  have  limited  voting  rights  and  may 
nominate,  through  the  Nominating 
Committee  or  by  petition,  two  members 
to  the  PCX  Equities  Board  of  Directors 
and  one  member  to  the  PCX  Board  of 
Governors.  Unlike  current  ASAP 
members.  Equity  ASAP  holders  will 
have  these  limited  voting  rights. 

ETP  holders  and  Equity  ASAP  holders 
wrill  hold  six  of  the  seven  places  on  the 
Nominating  Committee.  TTie 
Incorporator  will  select  the  initial 
Nominating  Committee.  The  sitting 
Nominating  Committee  will  make 
subsequent  nominations  to  the 
Nominating  Committee.  The  seventh 
place  on  the  Nominating  Committee 
will  be  a  person  from  the  public 
selected  by  the  Chief  Executive  Officer 
of  PCX  Equities. 

Neither  ETP  holders  nor  Equity  ASAP 
holders  will  have  any  distribution  or 
other  ownership  rights  in  PCX  Equities 
or  PCX  by  virtue  of  their  status  as  an 
ETP  holder  or  Equity  ASAP  holder. 

ii.  Number  of  ETPs  and  Equity 
ASAPs.  There  will  be  no  limit  on  the 
number  of  ETPs  and  Equity  ASAPs 
issued  by  PCX  Equities. 

iii.  Qualifications  for  ETPs  and  Equity 
ASAPs.  PCX  Equities  will  commence 
issuing  ETPs  and  Equity  ASAPs  once 
the  subsidiary  is  created.  Current  PCX 
members,  PCX  ASAP  members,  and  any 
other  interested  persons  or  entities 
which  are  registered  broker-dealers  and 
are  not  existing  PCX  members  may  be 
granted  PCX  Equities  trading  privileges 
through  an  application  process.  ETP 
qualification  and  Equity  ASAP 
qualifications  will  be  substantially  the 
same  as  the  requirements  for  PCX 
membership  and  PCX  ASAP 
membership,  respectively. 

The  application  process  for  applicants 
who  are  not  current  PCX  members  or 
ASAP  members  will  be  the  same  as  that 
now  required  by  PCX.  The  decision  to 
grant  or  deny  an  application  for  trading 
privileges  will  be  made  by  officers  of 


"  Equity  ASAP  holders  have  electronic  access  to 
the  PCX  Equities  floor  They  are  required  to  execute 
eighty  perceot  of  their  trade  and  volutne  via  an 
approved  systems,  i.e..  PCOAST  or  Optimark.  The 
balance  of  their  volume  and  trade  can  t)e  entered 
by  telephone  with  a  floor  broker.  Telephone  call 
between  Kathryn  Beck.  General  Counsel.  PCX.  and 
Kelly  Riley.  Division  of  Market  Regulation.  SEC  on 
November  23, 1999. 
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PCX  Equities  and  the  denial  of  an 
application  will  be  appealable. 

Current  PCX  members  and  ASAP 
members  will  be  required  to  submit  an 
application  and  fee.  but  the 
documentation  and  application 
processing  time  will  be  less. 

iv,  ETP/Equity  ASAP  Rollout  Process. 
The  Board  believes  that  the  proposed 
rollout  mechanism  will  allow  equity 
specialists,  floor  brokers,  their  firms, 
and  seat  owners  to  decide  among 
themselves  when  to  convert  to  ETPs 
during  a  nine-month  period.  As  set  forth 
in  the  schedule  below,  the  monthly  fee 
to  be  charged  during  the  rollout  period 
will  be  closely  correlated,  but 
discounted,  to  the  current  prevailing 
monthly  lease  rate  for  PCX 
memberships  and  will  decrease 


proportionately  over  that  period  until  it 
reaches  52,000  per  month  in  the  tenth 
month  following  inception. 

During  the  rollout  period,  which  will 
commence  only  after  the  restructuring 
has  been  approved  by  the  SEC,  both 
PCX  members  and  ETP  holders  will  be 
permitted  to  trade  equities  on  the 
equities  trading  floors  of  the  PCX. 
Similarly,  both  ASAP  holders  and 
Equity  ASAP  holders  will  be  provided 
automated  svstem  access  as  set  forth  in 
the  PCX  Rules. 

At  the  end  of  the  rollout  period,  all 
individuals  executing  equity  trades 
through  PCX  Equities  must  hold  an  ETP 
or  an  Equity  ASAP,  and  all  firms 
clearing  equities  trades  must  have  either 
an  ETP  or  Equity  ASAP.  After  the 
rolloul  period.  PCX  memberships  will 


no  longer  confer  rights  to  trade,  to  route 
orders,  or  to  be  a  good  clearing  give-up 
through  the  equit\'  trading  facilities  of 
PCX  Equities. 

V.  Cost  of  ETPS  and  Equity  ASAPs. 
Current  PCX  members,  whether  trading 
equities  or  options,  or  both,  current 
ASAP  members,  and  non-members  who 
want  to  trade  through  PCX  Equities' 
trading  facilities,  xviU  be  subject  to  a  fee 
schedule  applicable  to  each  type  of 
permit.  The  fees  for  an  ETP  will  be 
assessed  on  a  monthly  basis  and  the  fee 
for  an  Equitv-  ASAP  will  be  assessed  on 
a  yearly  basis.  The  fees  will  be  set  by 
PCX  Equities  at  a  fixed  level  rather  than 
indexed  and  will  be  subject  to  change. 

The  proposed  fee  schedule  for  ETPs  is 
as  follows: 


ETP  rollout  penod' 

_i  Post  rollout  penod 

Motithsl-4                                               Months  5-7       | 

Months 

Month  9 

ETP  monlhty  lee 

2%  ol  tt>e  average  of  the  last  five  seat  sales  at  ttie  time  ot                                1 
the  rollout  Period |           $7,000 

se.ooo 

ss.ooo 

S2,000 

'  Fee  Schedule  sub|ect  to  adiustment. 


Although  the  fee  is  subject  to  change, 
initially,  the  fee  for  Equity  ASAPs  is 
planned  to  be  $4,000  annually. 
Management  of  PCX  Equities  will 
recommend  changes  to  the  initial  rates 
and  charges  as  deemed  appropriate  for 
development  of  new  business  or  in 
response  to  competitive  changes.  All 
such  rate  changes  shall  be  subject  to  the 
approval  of  the  PCX  Board  of  Governors 
and  filing  with  the  SEC. 

vi.  Non-liansferability  of  ETPs  or 
Equity  ASAPs.  ETPs  and  Equity  ASAPs 
will  not  be  transferable  by  sale  or  lease, 
but  they  may  be  transferred  between 
individuals  within  the  same  firm  in 
accordance  with  the  Rules  of  PCX 
Equities. 

d.  I^X.  i.  Trading  Options.  Current 
members  who  trade  only  equities  or 
who  trade  equities  and  options  on  the 
PCX  must  obtain  an  ETP  or  Equity 
ASAP  by  the  end  of  the  rollout  period 
as  described  above.  For  those  members 
who  currently  trade  only  options  on  the 
PCX,  the  proposed  restructuring  will  not 
affect  their  access  to  or  activities  on  the 
PCX's  options  trading  facilities.  PCX 
memberships  will  continue  to  bo 
required  to  transact  options  business  at 
PCiX.  After  the  rollout  period,  however, 
PCX  memberships  will  no  longer  confer 
rights  to  trade  on  the  equity  floor  or 
electronically  through  ibe  equity  trading 
facilities  or  to  be  a  good  clearing  give- 
up  on  the  equity  trading  facilities.  After 
the  completion  of  the  restructuring,  PCX 
memberships  may  be  purchased,  sold  or 


leased  as  they  are  today.  The  rights  of 
PCX  members  upon  the  liquidation  of 
PCX  will  remain  unchanged.  The 
proposed  amendments  to  the  PCX 
Constitution  and  Rules  primarily 
involve  the  deletion  of  equities-related 
language  and  the  addition  of  language 
allowing  the  restructuring  and  new 
categories  of  trading  permits  as 
discussed  above.  A  copy  of  the 
proposed  amendments  to  the  PCX 
Constitution  and  the  PCX  Rules  are 
included  in  the  public  file  and  may  be 
inspected  at  the  places  specified  in  Item 
rv  of  this  notice. 

ii.  National  Market  System  Plans.  The 
PCX  currently  is  a  participant  in  various 
national  market  system  ("NMS  ")  plans, 
including  the  Consolidated  Tape 
Association  ("CTrA")  Plan,  the 
Consolidated  Quotation  System  ("CQS") 
Plan,  the  Intermarket  Trading  System 
( "ITS")  Plan  and  the  Options  Price 
Reporting  Authority  )"OPRA").  These 
plans  are  joint  industry  plans  for  SROs 
that  address  last  sale  reporting, 
quotation  reporting,  intermarket  trading 
and  options  price  reporting, 
respectively.  Following  the  creation  of 
PCX  Equities.  PCX,  in  its  continuing 
role  a.s  the  SRO,  will  continue  to  serve 
as  the  voting  member  of  these  NMS 
Plans.  Nevertheless,  PCX  expects  that, 
for  those  plans  that  relate  to  equity 
trading,  i.e.,  the  CTA  Plan,  the  CQS  Plan 
and  the  ITS  Plan,  a  PCX  Equities 
representative  will  serve  as  the  PCX's 


representative  in  dealing  with  these 
plans. 

2.  Basis 

The  PCX  believes  the  proposed  rule 
change  is  consistent  vtrith  Section  6(b) " 
of  the  Act.  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5),'"  m 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
tr^de.  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  Impediments  and  perfect 
the  mechanisms  of  a  bee  and  open 
market  and  a  national  market  system 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  conunents  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


»i5ir..s,c  7BfIbl, 

'«15lJ.S.fl78HbK5l. 


68140 


Federal  Register /Vol.  64.  No.  233 /Monday,  December  6.  1999 /Notices 


in.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publisher  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  by  order  approve  such  proposed 
rule  chanpe.  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  tiled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-99-39  and  should  be 
submitted  by  December  27. 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
loiuthan  G.  Kalz. 
Secretary. 

IFR  Doc.  99-31528  Filed  12-3-99;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Cominents  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 


approval  on  a  new.  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
February  4.  2000. 
ADMESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Gregory  Diercks.  Y2K  Loan  Program 
Manager,  Office  of  Financial  Assistance. 
Small  Business  Administration.  409  3rd 
Street,  S.W.  Suite  8100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Purdy.  Financial  Analyst,  202- 
205-7532  or  Curtis  B.  Rich,  ' 
Management  Analyst.  202-205-7030. 
SUPPl£MENTARY  INFORMATWN: 

Title:  "Y2K  Economic  Injury  Loans  ". 

Form  No:  N/A. 

Description  of  Respondents:  Loan 
applicants  and  participating  lenders. 

Annual  Responses:  200. 

Annuo/  Burden:  617. 
Jacqueline  White, 

Chief.  Administrative  Information  Bmncb. 
[FR  Doc  99-31564  Filed  12-3-99;  8:45  am] 
BUJJHGCOOE  KOS-OI-tl 


SMALL  BUSINESS  ADMINISTRATION 

Notice  of  Senior  Executive  Service 
Performance  Review  Board  Members 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  Members  of  the  FY 
1999  Performance  Review  Board 
Members. 

summary:  Section  4314  (c)(4)  of  Title  5, 
U.S.C,  requires  that  Federal  agencies 
publish  notification  of  the  appointment 
of  individuals  who  may  serve  as 
members  of  that  Agency's  Performance 
Review  Boards  (PRE). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  the  FY  1999  PRB  roster: 

1.  Kris  Swedin,  Chief  of  Staff; 

2.  Kris  Marcy,  Chief  Operating 
Officer; 

3.  Michael  Schattman,  General 
Counsel; 

4.  Elizabeth  A.  Montoya.  Associate 
Deputy  Administrator  for  Management 
and  Administration; 

5.  lames  Ballentine.  Associate  Deputy 
Administrator  for  Government 
Contracting  and  Minority  Enterprise 
Development; 

6.  Charles  Tansey,  Associate  Deputy 
Administrator  for  Capital  Access: 

7.  Linda  Williams.  Deputy  Associate 
Deputy  Administrator  for  Government 
Contracting  and  Minority  Enterprise 
Development: 


8.  Carolyn  J.  Smith.  Assistant 
Administrator  for  Human  Resources; 

9.  Eriine  Patrick,  Assistant 
Administrator  for  Equal  Employment 
Opportunity  and  Civil  Rights 
Compliance; 

10.  Gregory  Walter.  Deputy  Chief 
Financial  Officer; 

11.  Eric  Benderson.  Associate  General 
Counsel  for  Litigation; 

12.  James  Van  Wert.  Senior  Advisor 
for  Policy  and  Planning; 

13.  Thomas  Dumaiesq,  Assistant 
Administrator  for  Administration: 

14.  Jane  Palsgrove  Butler,  Associate 
Administrator  for  Financial  Assistance; 

15.  Johnnie  Albertson.  Associate 
Administrator  for  Small  Business 
Development  Centers; 

16.  Judith  Roussel.  Associate 
Administrator  for  Government 
Contracting; 

17.  Robert  Moffitt,  Associate 
Administrator  for  Surety  Guarantees; 

18.  Arnold  Rosenthal.  Assistant 
Administrator  for  Borrower  and  Lender 
Servicing; 

19.  Alberto  Alvarado,  District  Director 
(Los  Angeles); 

20.  Gary  Cook.  District  Director 
(South  Florida);  and 

21.  Darryl  Hairston,  District  Director 
(Washington). 

Dated:  November  22.  1999. 
Aide  Alvarvz. 
Administrator 

IFR  Doc.  99-31479  Filed  12-3-99;  8:45  am) 
BiLUNa  cooe  kbs-oi-p 


DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 
(Public  Notice  No.  3162] 

Notifications  to  tt>e  Congress  of 
Proposed  Commercial  Export  Licenses 

agency:  Department  of  State. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  section  36(c)  and  in 
compliance  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shovni  on  each  of 
the  forty-eight  (48)  letters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  J.  Lowell.  Director.  Office  of 
Defense  Trade  Controls.  Bureau  of 
Political-Military  Affairs,  Department  of 
SUte  ((703)  875-6644). 
SUPPLEMENTARY  INFORMATKHI:  Section 
38(e)  of  the  Arms  Export  Control  Act 


Federal  Register /Vol.  64,  No.  233 /Monday,  December  6,  1999 /Notices 


68141 


mandates  that  notifications  to  the 
Congress  pursuant  to  section  36(c)  must 
be  published  in  the  Federal  Register 


when  they  are  transmitted  to  Congress 
or  as  soon  thereafter  as  practicable. 


Dated:  November  19. 1999. 
William  I.  Lowell, 
Director  Office  of  Defense  Trade  Controls. 


BHJJNG  CODE  4710-lS-P 


68142 


Federal  Register /Vol.  64,  No.  233 /Monday,  December  6,  1999 /Notices 


United  States  Department  of  State 
Washington,  D.C.     20520 


r- 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  transfer  of  1  (one)  commercial  commXinications 
satellite  to  French  Guiana  for  launch  on  an  Ariane  launch 
vehicle. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  hviman  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No. 


DTC  109-99 


The  Honorable 

J.  Dennie  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.C.     20520 


OCT    14  1999 


Dear  Mr.  Speaker: 

Pursuant  to  Section  3G(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting,  herewith,  cei-tification  of  a  proposed  license 
for  the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves,  the  export  of  hardware  and  technical  data  and  assistance 
related  to  the  "IBIS"  Project  for  the  Japanese  Defense  Agency. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taJcen  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  126-^9 


The  Honoraible 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 


68144 


Federal  Register / Vol.  64.  No.  233 /Monday,  December  6,  1999 /Notices 


United  States  Defiartmenl  of  Statt- 
n'asliin/non.  DC.     20520 


OCT  26  :959 


Dear  Mr.  Speaker: 

Pursuant  tio  section  36(c)t(d)  o£  the  Arms  Export  Control 
Act,  I  am  transmitting  herewith  certification  of  a  proposed 
license  for  defense  articles  and  defense  services  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  described  in  the  attached  certification 
involves  the  amendment  of  a  manufacturing  license  agreement  with 
Turkey  for  the  production  of  the  ESCORT  Short-Range  Thermal 
Surveillance  System. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  8-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  Dej)ai-tnKnt  ftf  State 
nas/tinston.  PC.    20520 


OCT  2  6 


Dear  Mr.  Speaker: 


Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  a  Technical 
Assistance  Agreement  with  Brazil. 

The  transaction  contained  in  the  attached  certification 
involves  the  manufacture  of  propellants  and  explosives,  for  the 
production  of  small  arms  propellant  and  commercial  small-  arms  for 
use  by  the  Brazilian  military,  the  United  States  and  NATO. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  Contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  tc 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 
•Transmittal  No. 


DTC  25-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Waf/iington.D.C.     20320 


'OCT  2  6  1999 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  manufacture  of  certain  PATRIOT  System  components  to 
support  the  PATRIOT  co- development  and  product  improvement 
programs  in  Japan . 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No.  DTC  87-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
XCashingion.  D.C.     20520 


c: 


OCT  2  6  1999 


Dear  Mr.  Speaker: 


Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  amendment  of  a  technical  assistance  agreement  with 
the  United  Kingdom  for  the  integration  of  an  imaging  infrared 
seeker  unit  into  the  UK  Advanced  Short  Range  Air-to-Air  Missile 
and  marketing  to  government  end-users  in  approved  countries . 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 


Sincerely, 


i^^^-'^^^-'-^'^^P^ 


<i^i>^--**\^ 


Barbara  Larkin 
Assistant  Secretary 

Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  92-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Departmenl  of  Stat*- 
Wasliinglon.  D.C.     20520 


OCT 


26  1299 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  technical  data  and  assistance  in  the 
manufacture  of  Infrared  Detecting  Sets  in  Japan  for  end  use  by 
the  Japanese  Defense  Agency. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 

Enclosure : 

Transmittal  No.  DTC  93-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 


^w' 
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United  States  Dq>artinent  of  Stat*- 
Washington,  D.C.     20520 


OCT  2  6  1399 

Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  defense  services  in  support  of  ongoing 
efforts  to  establish  a  formal  structure  for  civilian  control  of 
the  military,  train  the  Federation  of  Bosnia  and  Herzegovina 
forces  in  defensive  tactics,  and  improve  their  capability  to 
deter  hostile  forces  and  defend  their  territory  if  deterrence 
fails . 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  amd  arms  control 
considerations. 

More  detailed  informaCion  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  con^etitive  harm  to 
the  United  States  firm  concerned. 


Sincerely, 


^^^^■L^!^'-<^'^p(£U 


a^y^/^-''^-^^ 


Barbara  Larkin 
Assistant   Secretary 
Legislative   Affairs 


Enclosure : 

Transmittal  No.  DTC  100-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.C.     20520 


OCT  ■2S  1999 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting,  herewith,  notification  of  a  proposed  approval 
for  the  export  of  defense  artiples  sold  commercially  under  a 
contract  in  the  amount  of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  notification 
involves  the  sale  to  Japan  of  one  Superbird-4  communications 
satellite  for  launch  from  French  Guiana. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No. 


DTC  112-99 


The 'Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  Sute.^  Department  of  State 
Waxhinston.  D.C.     20520 


OCT  26  S39 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  technical  data  and  assistance  for  the 
manufacture  in  Japan  of  AN/ALQ-131  Electronic  Countermeasure 
Systems  for  the  Japanese  Air  Self  Defense  Force. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal, 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  114-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 


68152 
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Umted  States  Department  of  State 
Washington.  D.C.    20520 

OCT  26  1999 


United  States  Driiartment  of  State 
Washington.  D.C.     20520 

OCT  26  1999 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)t(d)  of  the  Arms  Export  Control 
Act,  I  am  transmitting  herewith  certification  of  a  proposed 
Technical  Assistance  Agreement  with  Greece. 

The  transaction  described  in  the  attached  certification 
involves  the  manufacture,  assembly  and  test  of  Patriot  missile 
launchers  for  the  Greek  armed  forces. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant   Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No.  DTC  118-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  manufacture  in  Italy  of  the  C-27J  medium  tactical 
transport  aircraft. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  120-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives . 
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United  States  Department  of  State 
Washington,  D.C.     20520 


OCT  26  1999 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  manufacture  in  The  Netherlands  of  F-16  Mid^Life 
Update  retrofit  kits  for  use  by  the  United  States,  Belgium, 
Denmark,  The  Netherlands  and  Norway. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  122-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  De.partmf  nt  <tf  Statf 
Washiii^on,  D.C.     20520 


OCT  26(999 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  to  Luxembourg  of  the  ASTRA  2D  commercial 
communications  satellite  and  associated  ground  systems,  training 
and  customer  operations  support.   The  transaction  also  includes 
launch  operations  support  in  French  Guiana. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political , 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 


Sincerely, 


J^^W*^— «^^^;7'^ 


ay-^yf^''''-\^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  127-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington.  D.C.     20520 


OCT  Z%  1999 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  to  Luxembourg  of  the  ASTRA  2C  commercial 
communications  satellite  and  associated  groxind  systems,"  training 
and  customer  operations  support  to  be  launched  from  French  Guiana 
or  Kazakhstan. 

The  United  States  Government  is  prepared  to  license  the 
escort  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  cuid  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


S^'C^-i^i^-'-^^'^p^a^ 


<^^-x>^^''•*\• 


Barbara  Larkin 
Assistamt  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  128-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  Sutes  Deparlmcnt  of  Stat** 
Washington.  D.C.     20520 

OCT  26  1999 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  technical  data  and  assistance  in--the 
manufacture  of  Sidewinder  AIM-9L  Missile  System  for  end  use  by 
the  Japanese  Defense  Agency. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No. 


DTC  129-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washinpon,  B.C.     20S20 

OCT  2  6  \9~l 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  technical  data  and  assistance  in  the 
manufacture  of  HAWK  Air  Defense  System  Phase  III  Product 
Improvement  Program  retrofit  kits  in  Japan  for  end  use  by  the 
Japan  Defense  Agency. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 

Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure  -. 

Transmittal  No. 


DTC  130-99 


The  Hpnorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Was/tington.  DC.     20520 

oci  ;  7  ■, , 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  major  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $14,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  100  Advanced  Medium  Range  Air-to-Air 
Missiles  (AMRAAM)  for  the  F-16  aircraft  for  use  by  the  Republic 
of  Korea  Air  Force. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No. 


DTC  102-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  Statf 
Washington,  D.C.     20520 
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Dear  Mr.  Speaker: 

Pursuanc  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting,  herewith,  notification  of  a  proposed  approval 
for  the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  of  $50,000,000  or 
more. 

The  transaction  contained  in  the  attached  notification 
involves  the  transfer  to  the  United  Arab  Emirates  of  two  (2) 
geosynchronous  communications  satellites,  related  fuels,  and 
ground  segments  which  will  make  up  the  Thuraya  Satellite 
Telecommunications  Systems . 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  huracin  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 

Enclosure : 

Transmittal  No.  DTC  111-99 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  technical  data  and  assistance  in'the 
manufacture  of  opto-mechanical  major  assemblies,  optical 
components  and  subassemblies  in  Canada  for  return  to  the  United 
States  for  integration  into  various  missile  and  other  defense 
systems. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No.  DTC  145-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.C.     20520 


OCT  2  8  !i?= 


Dear  Mr .  Speaker : 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting,  herewith,  certification  of  a  proposed  license 
for  the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  .export  of  technical  data  and  6000  TAC  Kits. for  the 
manufacture  in  Turkey  of  FllO-GE-100/lOOB  Gas  Turbine  Engine 
parts  and  components  for  the  Turkish  Air  Force. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified  contains  business 
information  submitted  to  the  Depairtment  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


^^SAi^i.^~'--'^'^p\a^ 


^a^x^^^*"^-^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  115-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.C.    20520 
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Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  and  production  of  the  Amphibious  Assault 
Vehicle  (AAV7A1) ,  in  the  Republic  of  Korea. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  infojonation  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
Che  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  153-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives . 
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Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposetTlicense  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  xinder  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  services,  depot-level  maintenance  and 
repair  of  the  MPN-14K(TU)  RAPCON  Radar,  in  Turkey. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 


Sincerely, 


<2.n-A'-''V^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No. 


DTC  158-99 


Dear  Mr.  Speaker: 

.  Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  major  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $14,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the. export  of  156  Advanced  Medium  Range  Air-to-Air 
Missiles^ (AMRAAM)  for  the  F-18  aircraft  for  usl  by  the  Finnish 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 

inf^^'^^'^'^"  t"^""^'    ^^°"3^  unclassified,  contains  bu^ess 
information  submitted  to  the  Department  of  State  bv  the 

thf  United  sS.^^"f'°"  °^  which  could  cause  competitive  harm  to 
tne  united  States  fiirm  concerned. 

Sincerely,  ^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No.  DTC  101-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting,  herewith,  certification  of  a  proposed  license 
for  the  expo3rt  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  technical  data  and  defense  seirvi.Qes  to 
Israel  for  the  manufacture  of  J85,  T64,  T700  and  T58  engine  parts 
and  components . 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned.  . 

Sincerely, 

Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No. 


DTC  106-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.C.     20520 
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Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  major  defense  equipment  sold  under  a  contract  in 
the  amount  of  $50,000,000  or  more. 

The  transaction  described  in  the  attached  certification 
involves  the  sale  of  five  (5)  FPS-117  dual  use  air  surveillance 
systems  to  the  Ministry  of  Defense,  Republic  of  Croatia. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  comoetitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


X^C^^'U}~»-t^t^p<^ay^ 

Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No. 


DTC  132-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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(J'.^c 


m  - 1  1,. 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting,  herewith,  certification  of  a  proposed  license 
for  the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  defense  services  and  defense  articles  to 
Turkey  for  the  manufacture,  assembly  and  retrofitting  of  X200-4 
series  transmissions  for  military  tracked  vehicles. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assisteint  Secretary 
Legislative  Affairs 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act   I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  technical  data  and  solar  cells  to  Japan 
for  use  in  European.  Japanese  and  O.S.  commercial  communication 
satellite  programs. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

>  Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  148-99 


Enclosure : 

Transmittal  No. 


DTC  135-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives, 
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Dear  Mr.  Speaker: 

Pursuant  to  Section  36 (c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  Ixcense  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  tmder  a  contract  in  the  amount  $50,000,000  or  tnore. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  defense  services  and  defense  articles  to 
design  and  implement  an  integrated  air  and  land  surveillance 
system  for  the  Amazon  region  for  the  Government  of  Brazil. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Lark in 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Trauismittal  No. 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Eaqjort  Control  Act  I 
am  transmitting,  herewith,  certification  of  a  proposed  licens4 
for  the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  technical  data  and  defense  services  for 
the  development,  documentation,  build,  test  and  delivery  of  400 
S  ?L«rV-''^  <«"gi"es)  less  transmissions  for  the  Government 
T^nk      Ministry  of  Defense's  Merkava  Mark  IV  Main  Battle^ 

exnort''of°?i«f  f^ates  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political 
military,  economic,  human  rights,  and  arms  contrbl 
considerations.  . 

^„^^.^°''*,'?^''*^^?'*^^»^°"«'=ion  is  contained  in  the  formal 

?nfoi^=^*  ^'^  w^^'^'"'  ''^^3*'  unclassified  contains  business 
information  submitted  to  the  Department  of  State  bv  the 

tS^'uL^^d  iSJJsii^  cLc^Jntd^^^"^'^  ""^^  coc^etLive  harm  to 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


DTC  143-99 


Enclosure : 

Transmittal  No.  DTC  159-99 


The  Honorable 

J.  Dennis  Haetert, 

Speaker  of  the  House  of  Representatives. 


The  Honorable 

J.  Dennis  Haatert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.C.     20520 


mi  -2  19^ 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arros  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  to  HATO  of  services  to  support  the  ^tudy  and 
implementation  of  enhancements  for  the  NATO  Airborne  Early 
Warning  and  Control  Aircraft. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant   Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  150-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  RepreseAtatives. 
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Jnited  States  Department  of  Stale 
T'ashingion,  D.C.     20520 


NOV   -? 


R:?.- 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act   I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  post  delivery  support,  services  and  Ground 
Systems  Equipment  Training  for  E767  AWACS  aircraft  in  Japan. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  state  by  the 
f^^  n'^^^'ji  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  151-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.C.    20520 


NOV     3  1999 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)S:(d)  of  the  Arms. Export  Control 
Act,  Tarn  "ansmittir^g  herewith  certification  of  a  proposed 
Manufacturing  License  Agreetnent  with  TurJcey. 

The  transaction  described  in  the  attached  certification 

aircraft . 

The  united  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political , 
military,  economic,  human  rights,  and  arms  control 
considerations . 

the  United  States  firm  concerned. 


Sincerely, 


ct^^j'^^'r^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No. 


DTC  85-99 


The  Honorable 

J.  Dennis  Hastert.  „•.,„„ 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washingion,  D.C.    20520 


m\' 


Dear  Mr.  Speaker: 

Pursuant  to  Section  3G(c)t(d)  of  the  Arms  Export  Control 
Act,  1  am  transmitting  herewith  certification  of  a  proposed 
license  for  the  export  of  defense  articles  or  defense  services  in 
the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  transfer  of  2  L-STAR  commercial  communications 
satellites  and  ground  control  system  to  the  Asia  Broadcast  and 
Communications  Network  (ABCN)  in  Thailand.   The  satellites  will 
be  launched  on  an  Ariane  launch  vehicle  from  French  Guiana.   This 
Ku  band  system  provides  commercial  communications  and  direct  TV 
broadcasting  throughout  Southeast  and  Southwest  Asia. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  con^etitive  harro  to 
the  United  States  firm  concerned. 


Sincerely, 

Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  140-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  DC.     20S20 


NOV  -3  -^ 


III  _ 


4.: 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act.  I 
am  trl^smi^ting  herewith  certification  of  a  proposed  license  for 
the  e^lrt  of  defense  articles  or  defense  services  sold 
cSmml^^flly  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involve!  the  e^ortof  technical  data,  hardware,  and  assistance 
to  lupplrt  thHc^isition,  maintenance,  and  operation  of  fifty 
T-6A  aircraft  for  end  use  by  the  Hellenic  Ministry  of  National 
Defense. 

The  united  States  CSovernment  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  146-99 


Dear  Mr.  Speaker: 

,„  ^  Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act   i 
am  transmitting,  herewith,  certification  of  a  proposed  licens4 
for  the  export  of  defense  articles  or  defense  services  ll^T 
commercially  under  a  contract  in  the  amount  $5o'^o'ooo  or  more. 

The  transaction  contained  in  the  attached  certif icar ir,n 
™i''^%'''^  ^^°"  °'  ^^^  '^-^  aerospace  vehicle  vehicle 
neSl^'to'^oerf;/^^^"'"'  ^-^\--^   technical 'aslistince 
Australi^  fL T^r?  ^t   commercial  satellite  launch  facility  in 
vehi"i       the.  launch  and  recovery  of  the  K-l  aerospace  launch 

The  United  States  Government  is  nrpnai-.^/^  ^r~.   -a 
^llllrV   '""^'^   '"■".=  ^"^^"^  taken^n^r^ccount^poli^illl^'' 
coiside^atlonr^"'  ^""'^  "'^^'^'  '""^   "^  "^-^-^ 

More  detailed  information  is  contained  in  fh*  fr>vm=>V 


Sincerely, 


<;a-T-/*>-»V/ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No. 


DTC  110-99 


The  Jlonorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washingion,  DC.     20520 
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United  States  Department  of  State 
Washington,  D.C.     20520 


^'  "-'4  icco 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  of  export  technical  data  and  assistance  in, the 
manufacture  of  AN/UYQ-21  Display  and  Acoustic  Technology  Devices 
in  Japan  for  end  use  by  the  Japan  Defense  Agency. 

The  Dnited  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


_i^^-i^J=-*-'^^57^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  Ko.  DTC  131-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 


Dear  Mr.  Speaker: 

Act,  rart^?L^Si?^S°heJ^:^Jh^'?Ltff^^a%S^  f^°^^  ^^^^^ 
Manufacturing  License^reLenf  S!th  Japan  '^  °'  "  proposed 

involves  thrmanufactJre"of''ineiti'?'  "'^"^^<^  certification 
Japanese  F-15J  aircraft     ^"^"^^^  navigation  units  for  use  on 

the  United  States  firJS  concerned      ""'^  competitive  harm  to 

Sincerely, 


Enclosure : 

Transmittal  No. 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


DTC  14  7-99 


The  Honorable 

J-  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  uf  State 
WaMngton,  D.C.     20520 


ji   -i   .- 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)t(d)  o£  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification  of  a  proposed 
Technical  Assistance  Agreement  with  Greece. 

The  transaction  contained  in  the  attached  certification 
involves  the  provision  of  design  development  and  marine 
engineering  services  required  for  the  Hellenic  Navy  to  uindertake 
the  construction  of  a  new  class  of  Corvette  in  Greece. 

The  Onited  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


^^^^^•^^^^^'-'^'i^PV^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No. 


DTC  143-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.  C.     203  >U 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  defense  articles  and  services  ta. support 
the  AN/ALQ-165  Korean  Offset  Program,  in  the  Republic  of  Korea. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  thS  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No.  DTC  1S4-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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,tS?J 


United  Sutes  Department  .)f  State 
Washington,  D.C.    20520 


m\  -4  I95r 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  Che  Arms  Export  Control  Act,  I 
am  transmitting,  herewith,  certification  of  a  proposed  license 
for  the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  tra-isaction  contained  in  the  attached  certification 
involves  the  export  of  technical  data  and  design  infonaation  on  a 
communications  satellite  (MSAT-2)  to  the  underwriters  from 
Australia,  Bermuda,  Canada,  France,  Germany,  Italy,  Japan, 
Norway,  Sweden  and  the  United  Kingdom  in  order  to  provide 
adequate  insurance  coverage  during  the  operational  life  of  the 
geosynchronous  satellite. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and ' arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No.  DTC  161-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
{Washington,  DC.     20520 


N'DV  -9  N- 


l^:-. 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  sold  under  a  contract  in  the 
amount  of  $50,000,000  or  more. 

The  transaction  described  in  the  attached  certification 
involves  the  sale  of  a  Command,  Control,  Communications. and 
Intelligence  system  to  the  Gulf  Cooperation  Council. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 


Sincerely, 

Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs" 


Enclosure : 

Transmittal  No. 


DTC  108-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 
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Uniied  States  Dep£rtracnt  of  State 
Washington,  DC.     20520 


KCJ\ 


NOV  -9  ii": 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  1 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  major  defense  equipment  sold  under  a  contract  in 
the  amount  of  $50,000,000  or  more. 

The  transaction  described  in  the  attached  certification 
involves  the  sale  of  four  (4)  TSP-117  Tactical  Mobile  Radar 
Systems  to  the  Royal  Australian  Air  Force. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act:   t 
am  transmitting  herewith  certification  of  a  proposed  license  for 
™^'^°''^°^  ^^}^^^^   articles  or  defense  se^vicefsold 
commercxally  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  manufacture  in  Mexico  of  wiring  harnesses  Indwi  rH  n., 

«.w,   Jhe  United  States  Government  is  prepared  to  license  rh^ 
m^litarv  tl^^   ''"'"^  "^""'"^  '^^'^^^  ^^""^   account  political 
conside^^ttons""'''  ^""^^  "^''^'  """  ^^"=  '^^^^^^^ 

^«v..  •^°"  detailed  information  is  contained  in  the  formal 
^nfo'^^?^^^''''  u^^=^'  ^^°^9h  unclassified,  contains  buITnLs 
aon?fr^^°''  submitted  to  the  Department  ot   State  by  the 

t^^^U^^^^d  ^^^\T^^   °LSrSe^a=°"^^  ""-  -^^-^--  ^-  - 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No.  DTC  134-99 


Enclosure : 

Transmittal  No.  DTC  155-99 


The  Honorable 

J.  Dennis  Hastert 

Speaker  of  the  House  of  Representatives. 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Was/iington,  D.C.     20520 


NOV  -9  !999 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

Th^  transaction  contained  in  the  attached  certification 
involves  the  export  of  two  commercial  communication  satellites  to 
the  United  Kingdom. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  162- 


99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.C.    20520 


NOV  -9  iPX- 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  licence  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the. design,  manufacture,  and  support  of  a  commercial 
communications  satellite  for  The  Netherlands.   The  satellite  will 
provide  commercial  communication  services  for  Eastern  United 
States,  European,  African,  Middle  Eastern,'  Central  American,  and 
South  American  markets. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No. 


DTC  165-99 


The  Honorable 

J.  Dennis  Hastert, 

Spea)cer  of  the  House  of  Representatives. 
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United  States  Department  of  Sute 
Washingion,  D.C.     20520 


MOV   I  0  !C?5a 


NOV   I  0  1999 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  technical  data,  hardware,  and  assistance 
to  support  the  acquisition,  maintenance,  and  operation  of  twenty- 
four  (24)  T-6A-1  Aircraft  for  end  use  in  Canada  for  the  NATO 
Flying  Training  in  Canada  (NPTC)  Program. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taJcen  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  JLarkin 
Assistant  Secretary 
Legislative  Affairs 


Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms  Export  Control  Act   I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 'certification 
concerns  the  Sea  Launch  joint  venture,  in  which  No'rway,  Ukraine 
Russia  and  United  Kingdom  will  also  participate,  to  provide 
commercial  space  launch  services  for  communications  satellites 
from  a  modified  oil  platform  in  .the  Pacific  Ocean. 

^vr,«J*^!*^w'^®*^  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political 
military,  economic,  human  rights,  and  arms  control 
considerations. 

^»^^^y°".^^'^^^i®'^  infonnation  is  contained  in  the  formal 
inf™^^^°''  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 

tSl'uSu^d  iSJirL'^;^  cL^JiSd^"^''^  ^^^"  con^etitive  harm  to 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure ; 

Transmittal  No.  DTC  99-99 


Enclosure: 

Transmittal  No.  DTC  124-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives . 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 


IFR  Doc.  99-31549  Filed  12-3-99;  8:45  am] 
nUMG  CODE  471II-2S-C 
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DEPARTMENT  OF  STATE 
[Public  Notice  3167] 

Culturally  Significant  Objects  Imported 
(or  Exhibition;  Determinations: 
■Anthony  Van  Dyck  (Flemish,  159»- 
1641)" 

AGENCY:  Department  of  State. 
action:  Notice^ 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  aulhoritv  vested  in  me  by  the  Act  of 
October  19.1965  (79  Stat.  985.  22  U.S.C. 
2459).  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Slat. 
2681  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1.  1999  (64  FR 
56014).  and  Delegation  of  Authority  No. 
236  of  October  19.  1999.  as  amended  by 
Delegation  of  Authority  No.  236-1  of 
November  9, 1999, 1  hereby  determine 
that  the  objects  to  be  included  in  the 
exhibit,  "Anthony  Van  Dyck  (Flemish. 
1599-1641)."  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporarv  exhibition  or  display  of  the 
exhibit  objects  at  The  Museum  of  Fine 
Arts.  Boston,  from  on  or  about 
December  15.  1999.  to  a  future  date 
indefinite,  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning,  Attomev-Adviser,  Office  of 
the  Legal  Adviser.' 202/619-5997.  and 
the  address  is  Room  700.  United  States 
Department  of  Slate,  301  4lh  Street,  SW 
Washington,  DC  20547-0001. 

Dated:  Novemtjer  25.  1999 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
(FR  Doc.  99-31552  Filad  12-3-99:  8:45  ami 
■LUHS  CODE  <no-o>-e 


DEPARTME^^•  OF  STATE 

[Public  Notice  3166] 

Culturally  Significant  Objecta  Imported 
for  Exhibition  Detefmlriationa:  "Empire 
of  the  Sultans:  Ottoman  Art  From  the 
Khalili  Collection  ' 

agency:  United  States  Department  of 

Stale. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 


the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Slat.  985.  22  U.S.C. 
2459).  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681 .  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1. 1999.  and 
Delegation  of  Authority  No.  236  of 
October  19. 1999,  as  amended,  1  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Empire  of 
the  Sultans:  Ottoman  Art  frflm  the 
Khalili  Collection,"  imported  from 
abroad  for  temporary  exhibition  without 
profit  within  the  United  Stales,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lender.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  Society  of  the  Four 
Arts.  Palm  Beach,  Florida,  from  on  or 
about  February  26,  2000,  to  on  or  about 
April  5,  2000;  the  Detroit  Institute  of  the 
Arts.  Detroit,  Michigan,  from  on  or 
about  [uly  30,  2000,  to  on  or  about 
October  8,  2000;  The  Albuquerque 
Museirai,  Albuquerque,  New  Mexico, 
from  on  or  about  October  28,  2000,  to 
on  or  about  January  7.  2001;  the 
Portland  Art  Museum,  Portland.  Oregon, 
from  on  or  about  January  27,  2001,  to  on 
or  about  April  8,  2001;  the  Bard 
Graduate  Center  for  Studies  in  the 
Decorative  Arts,  New  York,  New  York, 
from  on  or  about  April  26,  2001,  to  on 
or  about  July  8,  2001;  the  Asian  Art 
Museum  of  San  Francisco,  San 
Francisco.  California,  from  on  or  about 
July  28,  2001.  to  on  or  about  October  7, 
2001;  The  Bruce  Museum  of  Arts  and 
Science,  Greenwich,  Connecticut,  from 
on  or  about  October  27,  2001,  to  on  or 
about  January  27.  2002;  the  Milwaukee 
Art  Museum.  Milwaukee.  Wisconsin. 
bom  on  or  about  February  16.  2002,  to 
on  or  about  April  28,  2002;  at  the  Frist 
Center  for  the  Visual  Arts,  Nashville, 
Teimessee,  from  on  or  about  May  10, 
2003,  to  on  or  about  July  20.  2003,  and 
perhaps  at  other  U.S.  venues  yet  to  be 
determined,  is  in  the  national  interest. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

.     further  information,  including  a  list  of 
exhibit  objects,  contact  Lone  J. 
Nierenberg,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-6084).  The 
address  is  U.S.  Department  of  State,  SA- 
44;  301-4th  Street,  S.W.,  Room  700, 
Washington,  D.C.  20547-0001. 

Dated:  November  23, 1999. 
William  B.  Bader. 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs..  U.S.  Department  of  State. 
IFR  Doc.  99-31551  Filed  12-3-99;  8.45  am) 
anjjNO  cooE  47tii-o*-r 


TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Aulhorit>'  (Meeting  No.  1514). 
TIME  AND  DATE:  9  a.m.  (EST),  December 
8,  1999. 

PLACE:  TVA  Knoxville  West  Tower 
Auditorium.  400  West  Summit  Hill 
Drive.  Knoxville.  Tennessee. 
STATUS:  Open. 
Agertda 

Approval  of  minutes  of  meetings  held 
on  April  21  and  September  15. 1999. 

Discussion  Items 

1.  Nuclear  Program  Update 

New  Business 

C — Energy 

Cl .  This  recommends  that  the  Board; 
(1)  Approve  the  Senior  Vice  President, 
Procurement,  or  a  designee,  entering 
into  a  contract  with  the  United  States 
Enrichment  Corporation  for  the 
purchase  of  natural  uranium 
hexafluoride  and  uranium  enrichment 
services  that  can  be  used  in  nuclear 
imits  providing  irradiation  services  for 
tritium  production;  (2)  approve  entering 
into  an  interagency  agreement  with  DOE 
under  which  TVA  would  provide 
irradiation  services  for  tritium 
production  at  Watts  Bar  and  Sequoyah 
Nuclear  Plants;  and  (3)  rescind  a  May 
17.  1999.  delegation  to  the  Chief 
Nuclear  Officer  dealing  with  the  matters 
described  in  (1)  and  (2).  above. 

C2.  Contract  with  Chem-Nuclear 
Systems,  L.L.C..  for  radwaste  support 
services  at  TVA  nuclear  plants. 

C3.  Year  2000  transmission  service 
guidelines  and  rates. 

C4.  Indefinite  quantity  term 
agreement  with  Alcoa  Fujikura  Ltd..  for 
fiber  optic  ground  wire  and  accessories. 

C5.  Supplement  to  Contract  No. 
99P6J-249979  with  Welding  Services. 
Inc.,  for  specialized  welding  repair 
services. 

C6.  Supplement  to  Contrad  No. 
95P6G-133445  with  NFS  Energy 
Services,  Inc..  for  modification  and 
supplemental  maintenance  work  at 
TVA's  Western  region  fossil  plants. 
C7.  Term  coal  contract  vriUi  Virginia 
.    Electric  and  Power  Company  for  coal 
supply  to  John  Sevier  Fossil  Plant. 
C8.  Renegotiation  of  Contract  No. 
P95P08-122779  with  Commonwealth 
Coal  Sales,  Inc.,  and  White  Oak  Mining 
and  Construction  Company.  Inc..  for 
coal  supply  to  Allen  Fossil  Plant. 

C9.  Delegation  of  authority  to  the  Vice 
President,  Fuel  Supply  and  Engineering 
Services,  or  a  designated  representative. 
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to  enter  into  a  coal  transloading  and 
blending  contract  with  Kinder  Morgan 
Operating  L.P.  "B"  for  delivery  services 
to  Allen  Fossil  Plant. 

ClO.  Delegation  of  authority  to  the 
Vice  President,  Fuel  Supply  and 
Engineering  Services,  or  a  designated 
representative,  to  enter  into  a  term 
contract  with  Ohio  River  Company  for 
barging  services  to  Allen  Fossil  Plant 

Cll.  Renegotiation  of  Contract  Nos. 
P95P08-122746  and  P97P01-199332 
with  Genwal  Resources,  Inc..  for  coal 
supply  to  Allen  Fossil  Plant. 

Cl2.  Increases  in  prices  under 
dispersed  power  price  schedule. 

A — Budget  and  Financing 

Al.  Approval  of  tax-equivaleot 
payments  for  Fiscal  Year  1999  in 
accordance  with  Section  13  of  the  TVA 
Act. 

B — Purchase  Award 

Bl.  Contracts  with  Fujitsu  Business 
Communication  Systems.  Siemens 
Information  and  Communications 
Networks,  Uic.  and  TennMark 
Telecommunications.  Inc.,  for  telephone 
equipment  and  maintenance  services. 

B2.  Contract  with  Faison  Office 
Products  Company  for  office  supplies/ 
equipment  and  forms  management 
services  TVA-wide. 

33.  Contract  with  Blue  Cross  Blue 
Shield  of  Tennessee  for  use  of  the 
provider  network,  medical  claims 
administration,  medical  management, 
and  cost  containment  services. 
B4.  Supplements  to  blanket 
purchasing  agreements  with  Federal 
Data  Corporation,  Government 
Technology  Services,  Inc.,  Government 
Micro  Resources.  Inc..  and  Zycron 
Computer  Services. 

B5.  Supplements  to  contracts  with 
Government  Technology  Services.  Inc, 
Tennessee  Computer  Specialist  Inc.,  and 
Computer  Consulting  Operations  for 
desktop  systems. 

B6.  Contract  with  the  United  States 
General  Services  Administration  for 
Federal  Telecommunications  System 
services. 

B7.  Contract  with  Siskin  Steel  & 
Supply  Company  for  metals  and 
fabrication  services. 

B8.  Supplement  to  Contract  No. 
P97X7A-141411-000  with  Shook  and 
Fletcher  Insulation  Company  for 
insulation  materials  and  related 
products. 

B9.  Supplement  to  Contract  No. 
98PYC-224423  with  Telegyr  Systems. 
Inc.,  for  supervisory  control  and  data 
acquisition  system  for  the  Transmission 
Power  Supply  Group. 


E-Real  Property 

El.  Public  Auction  Sale  of 
approximately  15.17  acres  on  Colbert 
Fossil  Plant  propertv  for  a  water 
treatment  plant.  Tract  No.  XWSSP-6. 
and  sale  of  a  permanent  easement 
affecting  approximately  6.65  acres  of 
Colbert  Fossil  Plant  property  for  an 
access  road.  Tract  Nos.  XVVSSP-7AR 
and  XWSSP-8W;  waterlines.  Tract  No. 
XPR— 459W;  and  a  pumping  station. 
Tract  No.  X'WSSP-9PS. 

F-Unclassified 

Fl .  Filing  of  condemnation  cases  to 
acquire  permanent  easements  and 
rights-of-way  for  an  electric 
transmission  line  at  the  Morrison- 
Manchester  Tap  to  Red  Hill,  Coffee 
County,  Tennessee,  and  the  Davidson- 
Iron  city  transmission  line,  Williamson 
County,  Tennessee. 

Information  Items 

1.  Approval  to  file  condemnation 
cases  affecting  transmission  lines  at  the 
East  Cleveland-C3iarleston  District, 
Bradley  County,  Teimessee,  and 
Douglas  Dam-Pigeon  Forge  Tap  to  East 
Sevierville.  Sevier  County,  Tennessee. 

2.  Implementation  of  the  results  of 
negotiations  vrith  the  Office  and 
Professional  Employees  International 
Union  (OPEIU)  over  compensation  for 
annual  and  hourly  employees. 

3.  Performance  Success  Award  for 
Fiscal  Year  1999. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000. 
Knoxville.  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999. 

Dated:  December  1. 1999. 
Edward  S.  Chiislenbur;, 
General  Counsel  and  Secretary. 
IFR  Doc.  99-31649  Filed  12-2-99;  8:45  am) 

eiUlHG  CODE  flSO-W-H 


TRADE  AND  DEVELOPMENT  AGENCY 
SES  Performance  Review  Board 

AGENCY:  Trade  and  Development 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  Trade 
and  Development  Agency's  Performance 
Review  Board. 

FOR  FURTHER  INFOflMATXM  COffTACT: 
Larry  P.  Bevan.  Assistant  Director  for 
Management  Trade  and  Development 
Agency,  1621  N.  Kent  Street.  Arlington. 
VA  22209-2131.  (703)  875-4357. 
SUPPLEMENTAItY  INFORMATKM:  Section 
4314(c)(1)  through  (5),  U.S.C.  requires 


each  agency  to  establish,  in  accordance 
with  regulations  prescribed  by  the 
Office  of  Personnel  Management,  one  or 
more  SES  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  have  been  selected  as 
acting  members  of  the  Performance 
Review  Board  of  the  Trade  and 
Development  Agency:  Michael  Kitay. 
Assistant  General  Counsel  for  Global 
Affairs.  Office  of  the  General  Counsel. 
Agency  for  International  Development; 
Rodney  W.  Johnson.  Director.  Office  of 
Procurement.  Btu^au  for  Management. 
Agency  for  International  Development; 
and  Robert  J.  Kaiser.  Director.  Mid- 
Atlantic  Regional  Office.  Export-Import 
Bank  of  the  United  States. 

Dated;  November  29,  1999. 
Larry  P.  Bevan. 

Assistant  Director  for  Management 
IFR  Doc  99-31454  Filed  12-3-99:  8:45  ami 
BIUING  CODE  aOW-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collectioD  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soUciting  comments  on  the 
following  collection  of  information  was 
pubUshed  on  October  7. 1999  IFR  64. 
pages  54720-54721). 
DATES:  Comments  must  be  submitted  on 
or  before  January  5.  2000.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
FOR  FURTHER  INFORMA'PON  CONTACT:  Judy 
Street  on  (202)  267-9895 
SUPPLEMENTARY  INFORMATION; 
Federal  Aviation  Administration  (FAA) 

Tide:  Pilots  Convicted  of  Alcohol  or 
Drug-Related  Motor  Vehicle  Offenses  or 
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Subject  to  State  Motor  Vehicle 
Administrative  Procedures. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number  2120-0543 

Formls):  FAA  Form  8500-8 

Affected  Public:  2222  pilots 

.Abstract.-  The  requested  information 
(1)  is  needed  to  mitigate  potential 
hazards  presented  by  airmen  using 
alcohol  or  drugs  in  flight.  (2)  is  used  to 
identify  persons  possibly  unsuited  for 
pilot  certification,  and  (3)  affects  those 
pilots  who  have  been  convicted  a  drug 
or  alcohol  related  traffic  violation. 

Estimated  Annual  Burden  Hours:  370 
burden  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725-17th  Street,  NW., 
Washington.  DC  20503.  Attention:  FAA 
Desk  Officer. 

COMMENTS  ARE  INVFTED  ON:  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Issued  in  Washington.  DC.  on  November 
30.  1999. 
Steve  Hopkins, 

Manager.  Standards  and  Infonnation 
Division.  APF-100. 

IFR  Doc.  99-31524  Filed  12-3-99;  8;45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-99-431 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
e.xemption  received  and  of  dispositions 
of  prior  petitions. 

StMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  &om  specified 


requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  1), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summarj' 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  27. 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn;  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW. 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts®faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
BOO  Independence  Avenue,  SW, 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Vanessa 
Wilkins  (202)  267-8029.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW,  Washington,  DC  20591. 

This  notice  is  published  pursuant  lo 
paragraphs  (c),  (e),and  (g)  of  §11,27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  November 
30. 1999. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulationt. 

PetitiolU  for  Exemption 

Docket  No.:  29714. 

Petitioner:  State  of  Alaska. 

Section  of  the  FAR  Affected;  14  CFR 
107.14. 

Description  of  Relief  Sought:  To 
permit  Alaska  Department  of 
Transportation  and  Public  Facilities 
(ADOT&PF)  to  comply  with  the  security 
of  air  operations  area  requirements  of 
§  107.13  rather  than  the  access  control 
system  requirements  of  S  107.14  at  15 
remote  category  III  airports  that 
ADOT&PF  operates. 

Docket  No.;  29723. 

Petitioner  Westjet  Air  Center.  Inc.. 

Section  of  the  FAR  Affected;  14  CFR 
61.3(a)  and  (c). 


Description  of  Relief  Sought;  To 
permit  Westjet  pilots  to  carry  written 
confirmation  of  Federal  Aviation 
Administration-issued  pilot  or  medical 
certificates  provided  by  Westjet  based 
on  information  in  Westjet 's  approved 
record  system. 

Docket  No.;  CE155. 

Petitioner  Raytheon  Aircraft 
Company. 

Section  of  the  FAR  Affected:  14  CFR 
23.181(b). 

Description  of  Relief  Sought:  To 
permit  Raytheon  Aircraft  Company  to 
certif\'  the  Model  390's  lateral/ 
directional  dynamic  handling 
characteristics  to  a  requirement 
equivalent  to  14  CFR  Part  25.  §  25.181. 
paragraph  (b).  instead  of  14  CFR  Part  23. 
§  23181  paragraphs  (h)  and  (c). 

Docket  No.;  29721. 

Petitioner;  LET,  a.s. 

Section  of  the  FAR  Affected;  14  CFR 
C36.9(e)(l)  of  appendix  C  to  part  36. 

Description  of  Relief  Sought;  To 
permit  LET  to  use  a  steady  approach 
speed  of  V„,  +  10  knots  rather  than  1.30 
V,  +  10  knots  when  demonstrating 
compliance  with  approach  noise 
certification  requirements  for  its  L-610G 
airplane. 
Dispositions  of  Petitions 

Docket  No.:  29758. 
Petitioner;  Taunton  Airport 
Association,  Inc. 

Section  of  the  FAR  Affected;  14  CFR 
135.251,  135.255.  and  135.353.  and 
appendices  1  and  J  to  part  121. 
Description  of  Relief  Sought;' 
Disposition:  To  allow  the  TAA  to 
conduct  local  sightseeing  flights  at  the 
Taunton  Municipal  Airport  for  the 
seventh  annual  TAA  charity  fundraising 
event  on  October  16, 1999,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  Grant,  10/7/99.  Exemption 
No.  7030. 
Docket  No.:  29233. 

Petitioner:  Elite  Aviation,  Inc.     

Section  of  the  FAR  Affected:  14  CFR 
13S.299(a). 

Description  of  Relief  Sought/ 
Disposition;  To  permit  Elite  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft.  Denial,  10/5/99.  Exemption  No. 
7018. 
Docket  No.;  29251. 
Petitioner;  Alamo  Jet,  Inc. 
Section  of  the  FAR  Affected;  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Alamo  pilots  to 
accomplish  a  line  operational 
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evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  Une  check  in  an 
aircraft.  Denial.  10/5/99.  Exemption  No. 
7020. 

Docket  No.;  29273. 

Petitioner;  Air  Response,  Inc 

Section  of  the  FAR  Affected;  14  CFR 
135.29g(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Response, 
Inc.  pilots  to  accomplish  a  line 
operational  evaluation  in  a  Level  C  or 
Level  D  flight  simulator  in  beu  of  a  line 
check  in  an  aircraft.  Denial,  10/7/99, 
Exemption  No.  7026. 

Docket  No.:  29273. 

Petitioner:  Crow  Executive  Air.  Inc. 

SecUon  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Crow  Executive 
Air,  Inc..  pilots  to  accomplish  a  line 
operational  evaluation  in  a  Level  C  or 
Level  D  flight  simulator  in  lieu  of  a  line 
check  in  an  aircraft.  Denial,  10/5/99, 
Exemption  No.  7019. 

IFR  Doc.  99-31525  Filed  12-3-99:  8:45  ami 
BILUNG  CODE  W1»-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-99-421 

Petitions  for  Exemption;  Summary  of 
Petitions  Received:  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  27. 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 


Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
200).  Petition  Docket  No. .  800 

Independence  Avenue,  SW, 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW, 
Washington,  DC  20591:  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Vanessa 
Wilkins  (202)  267-8029,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  November 
30.  1999. 
Donald  P.  Byrne. 

.Assistant  CliiefCoun.sel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  29820. 

Petitioner:  Bombardier  Completion 
Centre.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
25.785(b). 

Description  of  Relief  Sought:  To 
permit  the  installation  of  side  facing 
divan  seats  manufactured  by  BE-AMP 
in  any  BD700-1A10  Global  Express 
airplane  used  for  corporate 
transportation. 

Docket  No.;  29800. 

Petitioner.  Associated  Air  Center. 

SecUon  of  the  FAR  Affected;  14  CFR 
25.813(c). 

Description  of  Relief  Sought:  To  allow 
doors  between  passenger  compartments 
on  Boeing  Model  757-23A  and  757-214 
airplanes. 

Docket  No.:  29722. 

Petitioner:  Flight  Express.  Inc. 

SecUon  of  the  FAR  Affected;  14  CFR 
135.243(c)(2). 

Description  of  Relief  Sought:  To  allow 
each  of  its  pilots  to  act  as  pilot  in 
command  under  instrument  flight  rules 
with  a  minimum  of  800  hours  of  total 
flight  time,  including  330  hours  of 
cross-countr)'  flight  time.  70  hours  of 
night  flight  time,  and  50  hours  of  actual 
or  simulated  instnunent  flight  time  of 
which  30  hours  were  in  actual  flight,  in 
lieu  of  the  flight-time  requirements  of 
S  135.243(c)(2). 


Dispositioiu  of  Petitians 

Docket  No.;  29827. 

Petitioner;  Gulfstream  Aerospace 
Corporation. 

Section  of  the  FAR  Affected:  14  CFR 
25.815. 

Description  of  Relief  Sought/ 
Disposition;  To  allow  movement  of 
passenger  seat.s  into  the  required  aisle 
space  under  certain  circumstances  on 
Gulfstream  Model  G-V  airplanes,  serial 
numbers  554  through  583.  Partial  Grant, 
10/26/99.  Exemption  No.  7055. 

Docket  No.;  29826. 

Petitioner:  Gulfstream  Aerospace 
Corporation. 

Section  of  the  FAR  Affected:  14  CFR 
25.815. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  movement  of 
passenger  seats  into  the  required  aisle 
space  under  certain  circumstances  on 
Gulfstream  Model  G-IV  airplanes,  serial 
numbers  1348  through  1390.  Partial 
Grant,  10/26/99,  Exemption  No.  705-1. 

Docket  No.:  29406. 

Petitioner:  Flight  Services  Group.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition;  To  permit  FSG  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft.  Denial,  10/05/99,  Exemption 
No.  7021. 

Docket  No.:  29414. 

Petitioner:  North  American  Airlines. 

Section  of  the  FAR  Affected;  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  pilots  of  North 
American  Airlines  (NAA) — ^to  act  as 
pilots  in  supplemental  operations 
conducted  under  part  121  after  reaching 
their  60th  birthday.  Denial,  9/3/99. 
Exemption  No.  7037. 

Docket  No.:  29615. 

Petitioner  T-Bird  Axaation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition;  To  permit  T-Bird  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft.  Denial,  10/5/99,  Exemption  No. 
7017. 

Docket  No.;  Z9540. 

Petitioner:  Airway  Charter  Service. 

Section  of  the  FAR  Affected;  14  CFR 
135.143(c)(2). 

Description  of  ReUef  Sought/ 
Disposition:  To  permit  ACS  to  operate 
its  Piper  PA-46-350P  Malibu  Mirage 
(Registration  No.  N715BB.  Serial  No. 
4636038)  under  part  135  without  a 
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TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft  Grant.  10/7/99. 
Exemption  No.  7027. 

Docket  No.:  29660. 

Petitioner:  NorthEastem  Aviation 
Corporation. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  NorOiEastem 
pilots  to  accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  Qight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft.  Denial,  10/5/99,  Exemption  No. 
7022. 

Docket  No.:  29717. 

Petitioner:  Miami  Air  International. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Description  of  Relief  Sougbt/ 
Disposition:  To  permit  Miami  Air  to 
install  the  required  digital  flight  data 
recorder  (DFDR)  upgrade  for  one  Boeing 
717-200  (B-727-200)  aircraft 
(Registration  No.  N803MA)  in  two 
phases  instead  of  one  with  the  final 
installation  completed  by  January  30. 
2000.  Grant.  10/5/99.  Exemption  No. 
7016. 

PeUtion  for  Exemption 

Docket  No.:  29820. 

Petitioner:  Bombardier  Completion 
Centre.  Inc. 

Regulations  ASected:  25.785(b). 

Description  of  Petition:  To  permit  the 
installation  of  side  facing  divan  seats 
manufactured  by  BE-AMP  in  any 
BD700-1A10  Global  Express  airplane 
used  for  corporate  transportation. 

Petition  for  Exemption 

Docket  No.;  29800. 

Petitioner:  Associated  Air  Center. 

Regulations  Affected:  25.813(e). 

Description  of  Petition:  To  allow 
doors  between  passenger  compartments 
on  Boeing  Model  757-23A  and  757-2J4 
airplanes. 

IFR  Doc.  99-31526  Filed  12-3-99:  8:45  ami 
nujNO  cooc  «io-i)-ai 


DEPARTMENT  OF  TRANSPORTATION 

Fwtoral  Aviation  Adminlctratlon 

Tarrain  Awaraneas  and  Warning 
Syatam 

agency:  Federal  Aviation 
,'idministration  (FAA),  DOT. 
ACTION:  Notice  of  publication  of 
Technical  Standard  Order  (TSO)-C151a, 
Terrain  Awareness  and  Warning 
System. 

summary:  The  FAA  has  issued  TSO- 
Cl51a,  Terrain  Awareness  and  Warning 


System,  and  canceled  TSO-C151.  The 
FAA  has  taken  this  action  to  clarify  and 
correct  certain  paragraphs  and  tables 
that  appeared  in  TSO-C151.  The  FAA 
has  determined  that  the  changes  to 
TSO-Cl51a  are  of  a  clarifying  and 
corrective  nature,  and  that  these 
changes  do  not-alter  the  original  intent 
of  the  airworthiness  requirements  of  the 
paragraphs  or  tables  being  changed. 
Therefore,  the  FAA  has  taken  this 
administrative  action  without  using 
public  comment  process.  However,  the 
FAA  will  accept  any  comments  about 
TSO-Cl51a  and  will  consider  them  in 
any  future  revision  to  TSO-Cl51a.  The 
changes  are  discussed  below  under  the 
section  titled  suPPtEMEMTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Swearingen.  Federal  Aviation 
Administration  (FAA).  Aircraft 
Certification  Service.  Aircraft 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  800  Independence 
Avenue,  SW,  Washington.  DC  20591, 
Telephone:  (202)  267-3817.  FAX:  (202) 
267-5340. 
SUPPLEMENTARY  INFORMATION: 

Table  3.1,  Appendix  1 .  The  FAA  has 
modified  table  3.1  of  appendix  1  to 
make  it  clearer  and  easier  to  use.  These 
modifications  include  new  notes  to 
table  3.1  and  appropriate  modifications 
to  the  related  test  conditions  in 
appendix  3.  The  specific  modifications 
are  described  in  the  following 
discussion. 

In  table  3.1  the  colimm  titled 
TAWS(RTC)  was  changed  to 
TAWS(RTC)  DESCENDING.  A  new 
column  titled  TAWS(RTC)  LEVEL 
FLIGHT  was  added  between  the  column 
titled  TERPS(ROC)  and  the  column  now 
titled  TAWS(RTC)  DESCENDING.  The 
new  column  contains  the  following 
parameters:  for  enroute  the  parameter  is 
700  feet;  for  terminal.  350  feet:  for 
approach,  150  feet;  and  for  departure, 
100  feet. 

Note  2  was  modified  and  corrected  by 
retaining  the  ability  to  use  a  linear  slope 
but  by  deleting  the  reference  to  a 
specific  design  criteria  that  does  not 
meet  the  requirement  of  table  3.1.  The 
note  now  reads  as  follows:  As  an 
alternate  to  the  stepped  down  reduction 
from  the  terminal  to  approach  phase  in 
Table  3.1,  a  linear  reduction  of  the  RTC 
as  the  aircraft  comes  closer  to  the 
nearest  runway  is  allowed,  providing 
the  requirements  of  Table  3.1  are  met. 

Two  clarifying  notes  were  added,  note 
3  and  note  4.  Note  3  reads  as  follows: 
During  the  visual  segment  of  a  normal 
instrument  approach  (typically  about  1 
NM  from  the  runway  threshold),  the 
RTC  should  be  defined/reduced  to 


minimize  nuisance  alerts.  Below  a 
certain  altitude  or  distance  from  the 
runway  threshold,  logic  may  be 
incorporated  to  inhibit  the  FLTA 
fimction.  Typical  operations  below 
Minimum  Descent  Altitude  (MDA), 
Decision  Height  PH),  or  the  Visual 
Descent  Point  (VDP)  should  not  generate 
nuisance  alerts.  Note  4  reads  as  follows: 
The  specified  RTC  values  are  reduced 
slightly  for  descending  flight  conditions 
to  accommodate  the  dynamic  conditions 
and  pilot  response  times. 

The  related  test  conditions  in 
appendix  3  were  modified  to  be 
compatible  with  the  modified  table  3.1 
of  appendix  1.  In  paragraph  1.3, 
appendix  3,  700  replaced  both  500 
parameters.  In  paragraph  1.5,  appendix 
3.  350  replaced  both  300  parameters.  In 
paragraph  1.7.  appendix  3.  both  100 
parameters  were  replaced  with  150.  In 
table  B.  appendix  3,  for  the  250  and  300 
ground  speed  test  runs,  both  6000 
parameters  were  replaced  with  5800.  In 
the  same  table  B.  all  five  5500 
parameters  were  replaced  with  5700.  In 
table  D,  appendix  3,  all  four  1300 
parameters  were  replaced  with  1350.  In 
table  F,  appendix  3.  all  four  500 
parameters  were  replaced  with  550. 

Section  3.3,  Appendix  1:  The  FAA  has 
modified  the  first  paragraph  of  section 
3.3  by  clarifying  when  the  GPWS 
functions  may  be  adjusted  or  modified 
and  by  deleting  general  language  that 
paraphrases  FAA  deviation  policy. 
Deviations  are  addressed  in  paragraph 
3.f  of  the  basic  TSO.  and  the  use  of 
deviations  is  applicable  to  the  entire 
TSO  document.  The  first  paragraph  of 
section  3.3  now  reads  as  follows:  In 
addition  to  the  TAWS  Forward  Looking 
Terrain  Avoidance  and  PDA  fimctions, 
the  equipment  shall  provide  the  GPWS 
functions  listed  tielow  in  accordance 
with  TSO-C92C.  Some  GPWS  alerting 
thresholds  may  be  adjusted  or  modified 
to  be  more  compatible  with  the  FLTA 
alerting  functions  and  to  minimize 
GPWS  nuisance  alerts.  However,  it  is 
essential  to  retain  the  independent 
protective  features  provided  by  both  the 
GPWS  and  FLTA  functions.  In  each 
case,  all  the  following  situations  must 
be  covered.  The  failure  of  the  TSO  C92c 
equipment  functions,  except  for  power 
supply  failure,  input  sensor  failure,  or 
failure  of  other  common  portions  of  the 
equipment,  shall  not  cause  a  loss  of  the 
FLTA,  PDA,  or  Terrain  Display. 

Section  10.0,  Appendix  l.the  FAA 
has  modified  section  10.0  to  clarify  the 
use  of  alternate  definitions  for  various 
phases  of  flight.  The  FAA  also  has 
removed  reference  to  TSO-C129  and 
RTCA/DO-229.  These  documents  are 
for  GPS  navigation  operations  and  are 
not  appropriate  for  TAWS  operations. 


Section  10.0  now  reads  as  follows:  The 
TAWS  equipment  search  volumes  and 
alerting  thresholds  should  vary  as 
necessary  to  be  compatible  with  TERPS 
and  other  operational  consideration.  For 
that  reason,  a  set  of  definitions  is  offered 
for  Enroute,  Terminal,  Approach  and 
Departure  Phases  of  Flight.  Other 
definitions  for  enroute,  terminal  and 
approach  may  be  used  by  TAWS 
provided  they  are  compatible  with 
TERPS  and  standard  instrument 
approach  procedures  and  will  comply 
with  the  test  criteria  specified  in 
Appendix  3. 

Tables  A.  C.  and  E:  Appendix  3:  The 
FAA  has  modified  these  tables  by 
correcting  certain  parameters.  Note  4  to 
table  A,  note  2  to  table  C  and  note  2  to 
table  E  state  that  the  values  are  based 
upon  20  percent  of  the  airplane's 
vertical  velocity.  However,  a  few  values 
were  calculated  using  a  20-second 
criteria  instead  of  the  20  percent 
criteria.  The  corrected  values  are  as 
follows:  In  column  F  of  table  A.  the 
2111  value  was  replaced  with  1800.  In 
colimm  F  of  table  C,  the  1036  value  was 
replaced  with  900,  and  the  1456  value 
was  replaced  with  1100.  In  colunui  F  of 
table  E,  the  639  value  was  replaced  with 
550. 

How  To  Obtain  Copies:  A  copy  of 
TSO-C151a  may  be  obtained  via 
Internet  (http;//www. faa.gov/avr/air/ 
airhome.htm)  or  on  request  from  the 
individual  listed  under  the  section  titled 
FOR  FURTHER  INFORMATION  CONTACT. 
REFERENCED  DOCUMENTS:  TSO- 
C151a  references  several  RTCA,  Inc. 
doL-uments  that  contain  specific 
requirements  related  to  the  TSO.  RTCA 
Doctmient  No.  DO-161A.  "Minimum 
Performance  Standards — Airborne 
Ground  Proximity  Warning 
Equipment."  dated  May  27,  1976;  DO- 
160D,  "Environmental  Conditions  and 
Test  Procedures  for  Airborne 
Equipment."  dated  JiJy  29, 1997;  DO- 
178B,  "Software  Considerations  in 
Airborne  Systems  and  Equipment 
Certification,"  dated  December  1, 1992; 
and  DO-200A,  "Preparation, 
Verification  and  Distribution  of  User- 
Selectable  Navigation  Data  Bases." 
dated  November  28.  1988.  may  be 
purchased  from  the  RTCA  Inc.,  1140 
Connecticut  Avenue,  NV/..  Suite  1020, 
Washington,  DC  20036. 

Issued  in  Washington,  DC.  on  Novemtwr 
29.  1999. 
lames  C.  lones. 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 
IFR  Doc.  99-31523  Filed  12-3-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

(Docket  No.  FRA-1 999-6404) 

Extension  of  Comment  Period,  Petition 
for  Grandfathering  of  Non-Compliant 
Equipment  National  Railroad 
Passenger  Corporation 

On  October  18. 1999.  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  petitioned  the  Federal 
Railroad  Administration  (FRA)  for 
grandfathering  of  non-compliant 
pa.^senger  equipment  for  use  on  rail 
lines  between  Vancouver,  British 
Columbia  and  Eugene,  Oregon;  between 
Las  Vegas.  Nevada  and  Los  Angeles. 
California;  and  between  San  Diego. 
California  and  San  Luis  Obispo. 
California.  Notice  of  receipt  of  such 
petition  was  published  in  the  Federal 
Register  on  November  2, 1999,  at  64  FR 
59230.  Interested  parties  were  invited  to 
comment  on  the  petition  before  the  end 
of  the  comment  period  of  December  2, 
1999. 

FRA  has  received  a  request  pursuant 
to  the  Freedom  of  Information  Act,  that 
certain  items  in  FRA  files  and 
referenced  in  Amtrak's  petition,  be 
made  available  for  review.  FRA  is 
currently  reviewing  the  request  and  will 
provide  such  information  in  accordance 
with  the  provisions  of  the  Freedom  of 
Information  Act.  FRA  will  also  submit 
to  the  public  docket  in  this  proceeding 
all  such  information  provided  to  the 
requestor. 

In  order  to  provide  an  opportunity  for 
the  requestor,  and  other  interested 
parties,  to  review  the  additional 
information.  FRA  is  extending  the 
comment  period  in  this  proceeding  to 
December  15. 1999.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible.  Amtrak's  petition  and 
all  written  communications  concenoing 
this  proceeding  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.  to  5:00  p.m.)  at  DOT 
Central  Docket  Management  Facility. 
Room  PL-401  [Plaza  Level).  400 
Seventh,  S.W.,  Washington,  DC.  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington.  DC.  on  December  2. 
1999. 

Grady  C  Colhen,  )r., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
IFR  Doc.  99-31648  Filed  12-3-99;  B:4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  Motor  Carrier  Safety 

[OMCS  Docket  No.  0MCS-99-64S0] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Office  of  Motor  Carrier  Safety 
(OMCS).  DOT. 

ACTION:  Notice  of  petitions  and  intent  to 
grant  applications  for  exemption; 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
preliminary  determination  to  grant  the 
applications  of  34  individuals  for  an 
exemption  from  the  vision  requirements 
in  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  Granting  the 
exemptions  will  enable  these 
individuals  to  qualify  as  drivers  of 
commercial  motor  vehicles  ICMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR  391.41(b)(10). 

DATES:  Comments  must  be  received  on 
or  before  (anuary  5.  2000. 
ADDRESSES:  Yolu  written,  signed 
comments  must  refer  to  the  docket 
number  at  the  top  of  this  document,  and 
you  must  submit  the  comments  to  the 
Docket  Clerk.  U.S.  DOT  Dockets.  Room 
PL-401.  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001.  All 
comments  will  be  available  for 
examination  at  the  above  address 
between  9  a.m.  and  5  p.m.,  e.t..  Monday 
through  Friday,  except  Federal  boUdays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Fot 
information  about  the  vision 
exemptions  in  this  notice.  Ms.  Sandra 
Zywokarte.  Ofiice  of  Motor  Carrier 
Research  and  Standards.  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice.  Ms.  (udith 
Rutledge,  Office  of  the  Chief  Counsel. 
(202)  366-0834.  Federal  Highway 
Administration.  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPl^MENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
conmients  received  by  the  U.S.  DOT 
Dockets.  Room  PL-401 ,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 
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An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nam.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  bttp:// 
www.access.gpo.gov/nara. 

Background 

The  Secretary  has  rescinded  the 
authority  previously  delegated  to  the 
Federal  Highway  Administration  to 
perform  motor  carrier  functions  and 
operations  This  authority  has  been 
redelegated  to  the  Director,  Office  of 
Motor  Carrier  Safety  (OMCS).  a  new 
office  within  the  Department  of 
Transportation  (64  FR  56270.  October 
19. 1999).  The  new  OMCS  assumes  the 
motor  carrier  functions  previously 
performed  by  the  FHWAs  Office  of 
Motor  Carrier  and  Highway  Safety 
(OMCHS).  Ongoing  rulemaking, 
enforcement,  and  other  activities  of  the 
OMCHS,  initiated  while  part  of  the 
FHWA,  will  be  continued  by  the  OMCS. 
The  redelegation  will  cause  no  changes 
in  the  motor  carrier  functions  and 
operations  of  the  offices  or  resource 
centers. 

Thirty-four  individuals  have 
requested  an  exemption  from  the  vision 
requirement  in  49  CFR  391.4irb)(10). 
which  applies  to  drivers  of  CMVs  in 
interstate  commerce.  Under  49  U.S.C. 
31315  and  31136(e).  the  OMCS  may 
grant  an  exemption  for  a  renewable  2- 
year  period  if  it  finds  "such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  absent 
such  exemption."  Accordingly,  the 
OMCS  has  evaluated  each  of  the  34 
exemption  requests  on  its  merits,  as 
required  by  49  U.S.C.  31315  and 
31136(e).  and  preliminarily  determined 
that  exempting  these  34  applicants  from 
the  vision  requirement  in  49  CFR 
391,41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to.  or  greater  than,  the 
level  that  would  be  achieved  without 
the  exemption.  All  of  the  drivers  listed 
below  meet  all  of  the  physical 
requirements  in  49  CFR  391.41(b). 
except  for  the  vision  standard  in 
391.41(b)(10). 

QiuUficationa  of  Applicants 

1.  Rodney  D.  Blaschke 

Mr.  Blaschke.  35.  suffered  a  traumatic 
retinal  scar  in  his  right  eye 
approximately  5  years  ago.  and  his  best 
corrected  visual  acuity  in  that  eye  is 
20/400  He  has  20/20  corrected  vision  in 


his  left  eye.  In  the  ophthalmologist's 
opinion.  Mr.  Blaschke  has  sufficient 
vision  to  safely  operate  a  commercial 
vehicle.  Mr.  Blaschke  holds  a  Texas 
CDL.  He  has  driven  tractor-trailer 
combination  vehicles  for  14  years  and 
more  than  1.6  million  miles  and  straight 
trucks  for  2  years  and  over  240.000 
miles.  His  official  driving  record  for  the 
past  3  years  reflects  no  traffic  violations 
and  no  accidents  in  a  commercial 
vehicle. 

2.  Thomas  B.  Blish 

Mr.  Blish.  68.  has  been  employed  as 
a  commercial  truck  driver  for  over  49 
years.  He  lost  the  vision  in  his  left  eye 
as  a  result  of  injury  during  the  Korean 
War  and.  therefore,  caimot  meet  the 
vision  requirement  of  49  CFR 
391.41(b)(10). 

A  1999  examination  indicates  Mr 
Blish  has  corrected  visual  acuity  of 
20/20  in  his  right  eye.  and  his  field  of 
vision  is  full  in  that  eye.  In  his 
ophthalmologist's  opinion.  Mr.  Blish 
has  "sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle." 

Mr  Blish  holds  a  Wisconsin^CDL.  He 
has  driven  tractor-trailer  combihations 
4.9  million  miles  over  the  last  49  years. 
His  official  driving  record  for  the  past  3 
years  reflects  no  traffic  violations  and 
no  accidents  in  a  commercial  vehicle. 

3.  Ronnie  Freamon  Bowman 

Mr.  Bowman.  43.  has  amblyopia  in 
his  right  eye  and.  therefore,  is  unable  to 
meet  the  vision  requirement  in  49  CFR 
391.41(b)(10).  A  1999  examination 
reveals  Mr.  Bowman  has  20/20 
corrected  vision  in  his  left  eye  and 
20/100  corrected  vision  in  his  right  eye. 
The  ophthalmologist  who  conducted  the 
examination  states  that,  based  on  Mr. 
Bowman's  current  level  of  vision,  "he  is 
safe  to  operate  a  commercial  vehicle."" 

Mr.  Bowman  holds  a  Virginia  CDL 
with  a  hazardous  materials 
endorsement.  He  has  driven  straight 
trucks  and  tractor-trailer  combinations 
approximately  1.4  million  miles.  His 
official  driving  record  for  the  past  3 
years  contains  no  moving  violations  and 
no  accidents  in  any  vehicle. 

4.  James  C.  Bryce 

Mr.  Bryce,  54,  has  amblyopia  in  his 
left  eye.  The  corrected  vision  in  bis  left 
eye  was  20/100  and  20/25  in  his  right 
eye  in  a  1999  examination.  His 
optometrist  says  Mr.  Bryce  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  CMV. 

lames  Bryce  holds  a  Michigan  CDL. 
He  has  20  years'  experience  driving 
tractor-trailer  combinations, 
accumulating  2  million  miles  and  10 


years'  experience  driving  straight  trucks 
for  a  total  of  400.000  miles.  His  official 
State  driving  record  contains  no  traffic 
violations  and  no  accidents  in  any 
vehicle  in  the  past  3  years. 

5.  Thomas  L.  Corey 

Mr.  Corey.  45.  suffered  a  traumatic 
injury  to  his  right  eye  during  childhood. 
His  best  corrected  vision  in  the  right  eye 
is  20/400.  His  corrected  vision  in  the 
left  eye  is  20/15.  according  to  a  1999 
examination.  His  optometrist  states,  ""it 
is  my  medical  opinion  that  Tom  Corey 
has  sufficient  vision  to  perform  the 
driving  tasks  to  operate  a  commercial 
vehicle." 

Thomas  Corey  holds  an  Indiana  CDL. 
He  has  driven  tractor-trailer 
combination  vehicles  for  14  years  and 
over  728,000  miles.  His  official  State 
driving  record  reveals  no  traffic 
citations  or  accidents  in  any  vehicle  in 
the  last  3  years. 

6.  lames  D.  Davis 

Mr.  Davis,  47,  has  amblyopia  in  his 
left  eye.  The  vision  in  his  right  eye  is 
20/20  without  correction.  According  to 
his  optometrist,  "Mr.  Davis  has 
sufficient  vision  to  perform  the  tasks 
required  to  operate  a  commercial 
vehicle." 

lames  Davis  holds  an  Ohio  CDL.  He 
has  driven  straight  trucks  for  7  years 
and  tractor-trailer  combinations  for  1 
year  for  a  total  of  over  380,000  miles. 
His  official  driving  record  for  the  past  3 
years  reflects  no  traffic  violations  and 
no  accidents  in  any  vehicle. 

7  Glerm  Gee 

Mr.  Gee,  49,  has  been  blind  in  his 
right  eye  since  1973  when  his  eye  was 
removed  due  to  a  history  of  injuries.  An 
ophthalmologist  examined  Mr.  Gee  in 
1999  and  found  his  best  corrected  vision 
is  20/20  in  the  left  eye.  According  to  the 
ophthalmologist,  Mr.  Gee  has  been 
operating  a  commercial  vehicle  for 
many  years  and  should  be  able  to 
continue  to  perform  the  driving  tasks 
required,  as  ne  has  noticed  no  change  in 
his  vision. 

Glenn  Gee  has  operated  straight 
trucks  and  tractor-trailer  combinations 
for  29  years,  accumulating  one  million 
miles.  He  holds  a  Texas  CDL,  and  his 
official  driving  record  for  the  past  3 
years  reflects  no  moving  violadons  and 
no  accidents  in  a  CMV. 

B.UoydE.Hali 

Mr.  Hall,  67,  has  had  a  prosthetic  left 
eye  for  over  30  years.  He  has  20/20 
corrected  vision  in  his  right  eye, 
according  to  a  1999  examination.  The 
optometrist  who  conducted  the 


examination  indicates  Mr.  Hall  has 
sufficient  vision  to  drive  a  CMV. 

Mr.  Hall  has  a  38-year  career 
operating  straight  trucks  and  tractor 
trailer  combination  vehicles  more  than 

1  million  miles.  He  has  driven  buses  for 

2  years  and  20.000  miles.  He  holds  an 
Illinois  CDL  and  has  had  one  speeding 
violation  and  no  accidents  in  the  past  3 
years  in  a  CMV. 

9.  Byron  Dale  Hardie 

Mr.  Hardie.  41 ,  has  amblyopia  in  his 
left  eye.  He  has  20/20  corrected  vision 
in  his  right  eye.  according  to  a  1999 
examination.  The  ophthalmologist  who 
conducted  the  examination  asserts  Mr. 
Hardie  has  adequate  vision  to  drive  a 
CMV. 

Mr.  Hardie  has  an  Alabama  CDL.  He 
has  driven  straight  trucks  for  21  years 
for  more  than  300.000  miles.  His  official 
State  driving  record  for  the  past  3  years 
contains  no  traffic  violations  and  no 
accidents  in  a  commercial  vehicle. 

10.  Robert  S.  Heaton 

Mr.  Heaton.  58.  has  20/50  corrected 
vision  in  his  right  eye  due  to  a  detached 
retina.  A  1999  examination  indicates  the 
vision  in  his  left  eye  is  20/20  with 
glasses.  The  ophthalmologist  says  that 
Mr.  Heaton  has  sufficient  vision  to 
operate  a  CMV. 

Mr.  Heaton  has  a  Washington  CDL  He 
has  driven  tractor-trailer  combination 
vehicles  for  41  years  and  over  2.25 
million  miles.  "There  are  no  traffic 
violations  or  accidents  in  any  vehicle  in 
the  past  3  years  on  his  official  driving 
record. 

11.  Edward  E.Hooker 

Mr.  Hooker.  47.  is  blind  in  his  left  eye 
due  to  penetrating  trauma 
approximately  43  years  ago.  A  1999 
examination  indicates  Mr.  Hooker  has 
20/15  corrected  vision  in  his  right  eye 
with  full  horizontal  field  of  vision. 
According  to  the  optometrist.  Mr. 
Hooker  ""has  the  visual  capability  to 
operate  a  commercial  vehicle.'" 

Mr.  Hooker  holds  a  North  Carolina 
CDL.  He  has  driven  tractor-trailer 
combinations  nearly  3  million  miles 
during  a  29-year  career.  His  official. 
State  driving  record  reveals  one 
conviction  for  a  traffic  violation  in  a 
CMV  in  the  last  3  years.  The  charge  was 
failure  to  yield  right  of  way  to  another 
vehicle  in  1997.  Mr.  Hooker's  driving 
record  shows  no  accidents  in  a  CMV  in 
the  last  3  years. 

12.  James  M.  Irwin 

Mr.  Irwin.  58.  has  traumatic  optic 
neuropathy  in  his  right  eye  with  visual 
acuity  limited  to  20/240.  A  1999 
examination  indicates  Mr.  Irwin  has  20/ 


20  visual  acuity  in  his  left  eye. 
According  to  his  ophthalmologist.  ""Mr. 
Irwin  has  sufficient  vision  to  perform 
driving  tasks  as  required  to  operate  a 
commercial  vehicle.'" 

Mr.  Irwin  holds  a  Montana  CDL.  He 
has  driven  tractor-trailer  combination 
vehicles  for  IOV3  years  and  straight 
trucks  for  2  years  for  a  total  of  more  than 
500,000  miles.  His  official  driving 
record  for  the  past  3  years  reflects  no 
traffic  violations  and  no  accidents  in 
any  vehicle. 

13.  Laurent  G.  Jacques 

Mr.  Jacques.  54.  has  operated  tractor- 
trailer  combinations  for  34  years. 
Because  he  has  a  congenital  cataract  in 
his  right  eye.  he  is  unable  to  meet  the 
vision  requirement  in  49  CFR 
391.41(b)(10).  A  1999  examination  by  an 
ophthalmologist  reveals  Mr.  Jacques's 
best-corrected  vision  in  his  left  eye  is 
20/20.  In  the  ophthalmologist's  opinion. 
Mr.  Jacques  has  sufficient  vision  to 
operate  a  CMV  safely. 

Mr.  Jacques  holds  an  Massachusetts 
CDL.  He  has  driven  tractor-trailer 
combinations  for  34  years  and  more 
than  1  million  miles,  and  his  official 
driving  record  for  the  past  3  years 
contains  no  traffic  violations  or 
accidents  in  a  CMV. 

14.  Alfred  G.  Jeffus 

Mr.  Jeffus,  56.  has  been  driving 
straight  trucks  approximately  312,000 
miles  per  year  for  the  past  6  years  and 
tractor-trailer  combination  vehicles  for  5 
years  and  approximately  650,000  miles. 
Mr.  Jeffus  holds  an  Oregon  CDL  He  has 
had  a  macular  scar  in  the  left  eye  since 
1969.  His  vision  is  20/15  in  the  right 
eye.  According  to  his  optometrist.  Mr. 
White  has  sufficient  vision  to  operate  a 
CMV.  His  official  driving  record  shows 
no  accidents  in  any  vehicle  over  the  last 
3  years  and  2  convictions  for  non- 
serious  speeding  violations  in  a 
commercial  vehicle,  as  defined  in  49 
CFR  383.5. 

15.  Oskia  Johnson 

Mr.  Johnson.  57.  has  decreased  visual 
acuity  (light  perception  only]  in  his  left 
eye  as  the  result  of  an  injury  over  20 
years  ago  and  scarring  of  the  cornea 
after  cataract  surgery.  A  1999  medical 
report  indicates  be  has  20/20  vision  in 
his  right  eye  with  correction.  In  his 
ophthalmologist's  opinion.  Mr.  Johnson 
is  capable  of  operating  a  CMV. 

Oskia  Johnson  has  14  years' 
experience  operating  straight  trucks, 
accumulating  almost  350.000  miles.  He 
has  an  Indiana  CDL.  and  his  official 
driving  record  reveals  no  traffic 
citations  or  accidents  in  any  vehicle  in 
the  past  3  years. 


16.  Michael  W.  tones 

Mr.  Jones,  37.  is  blind  in  his  left  eye 
due  to  an  injury  suffered  when  he  was 
a  child.  The  vision  in  his  right  eye  is  20/ 
20  with  correction,  according  to  a  1999 
examination.  His  optometrist  says  he 
has  adequate  vision  to  operate  a 
commercial  vehicle. 

Michael  Jones  holds  an  Illinois  CDL. 
He  has  driven  tractor-trailer 
combinations  for  1 1  years  and  over 
990.000  miles.  His  official  driving 
record  contains  no  accidents  or  t^ffic 
violations  in  any  vehicle  during  the  last 
3  years. 

17.  Don  R.Kennedy 

Mr.  Kennedy,  48,  has  decreased  visual 
acuity  (no  light  perception)  in  his  left 
eye  which  is  stable  and  has  been  present 
for  the  last  30  years  A  1999  medical 
examination  indicates  that  he  has  20/20 
corrected  acuity  in  his  right  eye. 
According  to  his  optometrist.  Mr. 
Kermedy  has  sufficient  vision  to  operate 
a  commercial  vehicle. 

Mr.  Kennedy  has  been  a  professional 
truck  driver  for  30  years  and  has  driven 
straight  trucks  and  tractor^trailer 
combinations  a  total  of  more  than  3 
million  miles.  He  holds  a  Missouri  CDL 
A  review  of  his  State  driving  record 
indicates  no  moving  violations  and  no 
accidents  in  any  vehicle  in  the  last  3 
years. 

18.  Dermis  E.  Krone 

Mr.  Krone,  45,  has  been  employed  as 
a  commercial  truck  driver  for  more  than 
20  years  driving  tractor-trailer 
combinations  and  straight  trucks.  He 
has  a  history  of  amblyopia  in  his  right 
eye.  Mr.  Krone  has  20/20  vision  in  his 
left  eye  with  correction.  In  the 
optometrist's  opinion.  Mr.  Krone  "has 
sufficient  \ision  to  perform  driving 
tasks  required  to  operate  a  commercial 
vehicle.""  Mr.  Krone  holds  an  Illinois 
CDL.  He  has  driven  commercial  vehicles 
more  than  1.2  million  miles.  His  official 
driving  record  for  the  past  3  years 
reflects  no  traffic  violations  and  no 
accidents  in  any  vehicle. 

1 9.  James  F.  Laverdure 

Mr.  Laverdure.  51.  has  amblyopia  in 
his  right  eye.  A  1999  medical  report 
indicates  Mr.  Laverdure's  best  corrected 
vision  is  20/20  in  the  left  eye.  The 
optometrist  states.  "Since  Mr.  Laverdure 
has  been  a  commercial  truck  driver  for 
many  years.  I  see  no  medical  reason 
why  he  would  not  have  sufficient  vision 
to  continue  to  operate  a  commercial 
vehicle."' 

He  has  driven  straight  trucks  for  28 
years  and  tractor-trailer  combination 
vehicles  for  15  years,  accumulating 
more  than  2  million  miles.  Mr. 
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Laverdure  holds  a  Wyoming  CDL  and 
his  driving  record  for  the  past  3  years 
reflects  no  trafBc  vioUtioDS  and  no 
accidents  in  any  vehicle. 

20.  Christopher  P.  Lefler 

Mr.  Lefler,  29,  has  amblyopia  in  his 
right  eye.  A  1999  examination  revealed 
Mr.  Lefler  has  20/20  uncorrected  vision 
in  his  left  eye.  According  to  the 
optometrist.  Mr.  Lefler  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle 

Christopher  Lefler  holds  an  Arizona 
CDL  with  a  tank  vehicles  endorsement. 
He  has  driven  tractor-trailer 
combination  vehicles  for  5  years  and 
over  125,000  miles  and  straight  trucks 
for  1  year  and  25.000  miles.  There  is  one 
accident  in  a  commercial  vehicle  on  his 
official  driving  record  in  the  past  3 
years.  Mr.  Lefler  was  stopped  when  the 
vehicle  on  his  right  attempted  to  change 
lanes  and  collided  with  the  front  end  of 
his  vehicle.  He  was  issued  two  citations 
for  non-moving  violations — failure  to 
carry  registration  and  proof  of 
insurance.  The  other  driver  was  at  fault 
and  received  a  citation  for  failure  to  stay 
in  lane/unsafe  lane  change.  No  moving 
violations  in  a  commercial  vehicle  in 
the  last  3  years  were  found  on  Mr. 
Letter's  driving  record. 

21.  David  R.  Linzy 

Mr.  Linzy,  50,  has  amblyopia.  He  has 
20/20  vision  in  his  right  eye  with 
correction  and  full  horizontal  field  of 
vision.  An  ophthalmologist  examined 
him  in  1999  and  stated  "Mr.  Linzy  can 
safely  drive  a  commercial  truck  with 
side  mirrors." 

David  Linzy  has  33  years  of 
experience  operating  straight  trucks  and 
28  years  of  experience  operating  tractor- 
trailer  combinations,  accimiulating  more 
than  2.8  million  miles.  He  holds  a 
Kentucky  Class  DA  OPR/COL  license 
which  requires  his  CMV  to  have  side 
mirrors.  His  official  State  driving  record 
contains  one  weather-related  accident  in 
a  commercial  vehicle  in  which  Mr. 
Linzy  slid  off  the  road  under  icy 
conditions.  No  citation  was  issued  in 
the  incident.  The  driving  record  also 
shows  2  non-serious  speeding  violations 
in  a  commercial  vehicle  in  1996. 

22.  Richaid  Joseph  Madler 

Mr.  Madler.  33,  has  been  blind  in  his 
right  eye  since  he  was  9  years  old.  A 
1999  medical  examination  indicates  he 
has  20/15  corrected  vision  in  his  left 
eye.  In  the  optometrist's  opinion,  "Mr. 
Madler  possesses  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle." 


Richard  Madler  holds  a  Montana  CDL 
with  hazardous  materials  and  tank 
vehicles  endorsements.  He  has  operated 
straight  trucks  for  17  years  and  tractor- 
trailer  combinations  for  9  years  for 
approximately  one  million  miles.  His 
official  State  driving  record  reflects  no 
moving  violations  and  no  accidents  in 
any  vehicle  in  the  last  3  years. 

23.  Earl  E.  Martin 

Mr.  Martin.  29,  has  amblyopia  of  the 
left  eye.  A  1999  examination  by  an 
optometrist  revealed  the  corrected 
vision  in  his  right  eye  to  be  20/15.  The 
optometrist  stated  Mr.  Martin  "has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle." 

Mr.  Martin  holds  a  Virginia  CDL.  He 
has  operated  straight  trucks  for  7  years 
and  350,000  miles  and  tractor-trailer 
combination  vehicles  for  6  months.  His 
official  State  driving  record  reflects  no 
traffic  citations  and  no  accidents  in  any 
vehicle  for  the  past  3  years. 

24.  David  P.  McOibe 

Mr.  McCabe,  41,  has  operated  straight 
trucks  for  8V2  years.  He  suffered  a 
traimiatic  injury  to  his  right  eye  which 
resulted  in  "counting  finger  vision"  in 
that  eye. 

He  is,  therefore,  unable  to  meet  the 
vision  requirement  in  49  CFR 
391.41[b)(10).  A  1999  examination  by  an 
ophthalmologist  reveals  Mr.  McCabe  has 
20/15  vision  in  his  left  eye.  In  the 
ophthalmologist's  opinion,  Mr.  McCabe 
has  sufficient  vision  to  operate  a  CMV. 

David  P.  McCabe  holds  a  New 
Hampshire  CDL  He  has  driven  straight 
trucks  for  over  380,000  miles,  and  his 
official  driving  record  for  the  past  3 
years  reveals  no  accidents  and  no  traffic 
violations  in  a  conunerdal  vehicle. 

25.  Richard  John  McKenzie,  Jr. 

Mr.  McKenzie.  36,  has  amblyopia  in 
his  right  eye.  A  1999  examination  by  an 
ophthalmologist  revealed  the  vision  in 
his  left  eye  to  be  20/20.  The  optometrist 
stated  "Mr.  McKenzie  undoubtedly  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
motor  vehicle." 

Mr.  McKenzie  holds  a  Maryland  CDL. 
He  has  operated  straight  trucks  for  18 
years  for  218.000  miles.  His  official 
State  driving  record  reflects  no  traffic 
citations  and  no  accidents  for  the  past 
3  years. 

26.  Kenneth  R.  Piechnik 

Mr.  Piechnik,  51,  has  amblyopia  in 
his  left  eye.  An  optometrist  examined 
Mr.  Piechnik  in  1999.  and  found  his 
best  corrected  vision  in  the  right  eye  is 
20/20.  The  optometrist  states  thai  Mr. 


Piechnik  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle. 

Kenneth  Piechnik  has  operated 
tractor- trailer  combinations  for  19  years 
and  approximately  1.9  million  miles 
and  straight  trucks  for  7  years  and 
approximately  175,000  miles.  He  holds 
a  Missouri  CDL.  His  official  driving 
record  for  the  past  3  years  reflects  no 
citations  or  accidents  in  any  vehicle. 

27.  Tommy  L.  Ray,  Jr. 

Mr.  Ray,  26,  suffered  a  severe  injury 
to  his  ri^t  eye  in  1993  leaving  "Ught 
perception  only"  vision  in  that  eye. 
According  to  a  1999  examination,  the 
vision  in  his  left  eye  is  20/20  without 
correction.  His  optometrist  says  Mr.  Ray 
has  sufficient  vision  to  perform  the  tasks 
necessary  to  operate  a  CMV. 

Mr.  Ray  holds  an  Alabama  CDL.  He 
has  5  years'  experience  driving  straight 
trucks  over  140.000  miles.  His  official 
State  driving  record  contains  no  traffic 
violations  and  no  accidents  in  any 
vehicle  in  the  past  3  years. 

28.  William  A.  Reyes 

Mr.  Reyes,  39,  suffered  trauma  to  his 
left  eye  in  1984  and  wears  a  prosthesis. 
Vision  in  the  right  eye  is  20/20 
corrected,  according  to  a  1999 
examination.  His  ophthalmologist 
states.  "Mr.  Reyes  has  sufficient  vision 
in  his  right  eye  to  drive  a  commercial 
vehicle  if  the  appropriate  regulatory 
agency  allows  an  individual  with 
monoctilar  (one  eye)  vision  to  drive  a 
commercial  vehicle." 

William  Reyes  has  a  Florida  CDL.  He 
has  19  years  experience  operating 
tractor-trailer  combinations  and  has 
driven  CMVs  nearly  1  million  miles.  His 
official  State  driving  record  reveals  one 
traffic  citation  in  a  CMV  for  violation  of 
a  traffic  control  device  and  no  accidents 
in  any  vehicle  in  the  past  3  years. 

29.  Carl  A.  Sigg 

Mr.  Sigg,  30,  has  amblyopia  of  the 
right  eye.  Because  of  this  eye  condition, 
Mr.  Sigg  is  unable  to  meet  the  Federal 
vision  requirement.  He  has  20/15  vision 
in  his  left  eye.  according  to  a  1999 
examination.  In  his  optometrist's 
opinion,  Mr.  Sigg  has  sufficient  vision 
to  be  "certifiable  for  driving  a 
commercial  vehicle  without  any 
restrictions." 

Carl  A.  Sigg  holds  a  New  York  CDL. 
He  has  been  a  professional  truck  driver 
for  8  years  operating  straight  trucks  and 
approximately  576,000  miles.  His 
official  State  driving  record  contains  no 
moving  violations  and  no  accidents  in 
any  vehicle  in  the  last  3  years. 


30.  Sammy  D.  Steinaultz 

Mr.  Steinsultz,  52.  has  been  employed 
as  a  commercial  truck  driver  for  35 
years  driving  straight  trucks  and  4  years 
driving  tractor-trailer  combination 
vehicles.  According  to  his  optometrist. 
Mr.  Steinsultz  has  a  prosthetic  right  eye 
as  the  result  of  an  accident  in  1976.  As 
a  result,  he  cannot  meet  the  vision 
reouirement  of  49  CFR  391.41(b)(10). 

A  March  1999  medical  report 
indicates  Mr.  Sleinsultz's  best  corrected 
vision  is  20/20  in  the  left  eye.  The 
optometrist  states,  "I  see  no  visual 
reason  for  him  (Mr.  Steinsultz]  not  to  be 
able  to  very  safely  operate  a  commercial 
vehicle." 

He  has  driven  straight  trucks  for  more 
than  70.000  miles  and  tractor-trailer 
combinations  for  over  360.000  miles. 
Mr.  Steinsultz  holds  an  Illinois  CDL. 
and  his  driving  record  for  the  past  3 
years  reflects  no  traffic  violations  and 
no  accidents  in  a  commercial  vehicle. 

31  Edward  J  Sullivan 

Mr.  Sullivan,  57,  suffered  trauma  to 
his  right  eye  in  1978.  A  1999 
examination  indicates  the  best  corrected 
vision  in  his  left  eye  is  20/15.  His 
optometrist  says,  'In  my  opinion.  Mr. 
Sullivan  has  more  than  sufficient  vision 
to  operate  a  commercial  vehicle." 

Mr.  Sullivan  has  a  New  Hampshire 
CDL.  He  has  driven  straight  trucks  and 
tractor-trailer  combinations  for  40  years. 
He  has  driven  straight  trucks  over  1.2 
million  miles  and  tractor-trailer 
combinations  over  400,000  miles.  His 
official  State  driving  record  for  the  past 
3  years  contains  no  traffic  violations  and 
no  accidents  in  any  vehicle. 

32.  John  C.  Vantaggi 

Mr.  Vantaggi.  49.  has  had  a  prosthetic 
right  eye  since  the  age  of  9  as  the  result 
of  an  accident.  A  1999  examination 
indicates  the  best  corrected  vision  in  his 
left  eye  is  20/20.  His  optometrist  says 
that  his  "vision  is  stable  and  has 
sufficient  vision  to  operate  a 
commercial  vehicle  with  dual  mirrors." 

Mr.  Vantaggi  has  a  Pennsylvania  CDL 
with  hazardous  materials  and  tank 
vehicles  endorsements  and  a 
requirement  for  dual  mirrors.  He  has 
driven  straight  trucks  for  15  years  and 
tractor-trailer  combinations  for  16  years, 
accumulating  over  880,000  miles.  His 
official  State  driving  record  for  the  past 
3  years  contains  no  traffic  violations  and 
no  accidents  in  a  CMV. 

33.  Winston  Eugene  White 

Mr.  White,  34,  suffered  trauma  in  his 
left  eye  over  15  years  ago.  A  1999 
medical  examination  indicates  that  he 
has  20/20  acuity  in  his  right  eye  and 
light  perception  in  his  left  eye. 


According  to  his  ophthalmologist,  "the 
visual  condition  is  stable  and  has  not 
impaired  Winston's  ability  to  operate  a 
commercial  vehicle  over  the  last  fifteen 
years  and  I  don't  think  he  will  have 
problems  in  the  future." 

Mr.  White  has  driven  straight  trucks 
for  9  years  and  over  450,000  miles, 
tractor  trailer  combination  vehicles  for  9 
years  and  450.000  miles  and  buses  for 
1  year  and  4.000  miles. 

He  holds  a  Georgia  CDL,  and  a  review 
of  his  State  driving  record  indicates  no 
moving  violations  and  no  accidents  in 
any  vehicle  in  the  last  3  years. 

34.  Turgut  T.  Yilmaz 

Mr.  Yilmaz,  33,  has  poor  vision  in  his 
right  eye  secondary  to  a  failed  corneal 
transplant  performed  in  1994  after 
trauma.  A  1999  medical  examination 
indicates  he  has  20/20  \-ision  in  his  left 
eye  with  correction.  In  the 
ophthalmologist's  opinion,  Mr.  Yilmaz 
has  sufficient  vision  to  operate  a  CMV. 

Turgut  Yilmaz  holds  a  New  York  CDL 
with  hazardous  materials  and  tank 
vehicles  endorsements.  He  has  driven 
tractor-trailer  combinations  more  than 
990,000  miles  over  the  last  11  years,  and 
his  official  driving  record  for  the  past  3 
years  contains  no  accidents  and  one 
speeding  violation  in  a  commercial 
vehicle. 

Basis  for  Preliminary  Determination  To 
Grant  Exemptions 

Independent  studies  support  the 
principle  that  past  driving  performance 
is  a  reliable  indicator  of  an  individual's 
future  safety  record.  The  studies  are 
filed  in  FHWA  Docket  No.  FHWA-97- 
2625  and  discussed  at  63  FR  1524. 1525 
(January  9.  1998).  We  believe  we  can 
properly  apply  the  principle  to 
monocular  drivers  because  data  &om 
the  vision  waiver  program  clearly 
demonstrate  the  driving  performance  of 
monocular  drivers  in  the  program  is 
better  than  that  of  all  CMV  drivers 
collectively.  (See  61  FR  1333B.  March 
26,  1996.)  That  monocular  drivers  in  the 
waiver  program  demonstrated  their 
ability  to  drive  safely  supports  a 
conclusion  that  other  monocular 
drivers,  with  qualifications  similar  to 
those  required  by  the  waiver  program, 
can  also  adapt  to  their  vision  deficiency 
and  operate  safely. 

The  34  applicants  represented  here 
have  qualifications  similar  to  those 
possessed  by  drivers  in  the  waiver 
program.  Their  experience  and  safe 
driving  record  operating  CMVs 
demonstrate  that  they  have  adapted 
their  driving  skills  to  accommodate 
their  vision  deficiency.  Since  past 
driving  records  are  reliable  precursors  of 
the  future,  there  is  no  reason  to  expect 


these  individuals  lo  drive  less  safely 
after  receiving  their  exemptions.  Indeed, 
there  is  even,'  reason  to  expect  at  least 
the  same  level  of  safety,  if  not  a  greater 
level,  because  the  applicants  can  have 
their  exemptions  revoked  if  they 
compile  an  unsafe  driving  record. 

For  these  reasons,  the  OMCS  believes 
exempting  the  individuals  bom  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to.  or  greater  than,  the 
level  that  would  be  achieved  without 
the  exemption  as  long  as  vision  in  their 
better  eye  continues  lo  meet  the 
standard  specified  in  S391.41(b)(10).  As 
a  condition  of  the  exemption,  therefore, 
the  OMCS  proposes  lo  impose 
requirements  on  the  individuals  similar 
to  the  grandfathering  provisions  in  49 
CFR  391.64(b)  applied  lo  drivers  who 
participated  in  the  agency's  former 
vision  waiver  program. 

These  requirements  are:  (1)  That  each 
individual  be  physically  examined 
ever>'  year  (a)  By  an  ophlhalmologisl  or 
optometrist  who  attests  that  vision  in 
the  belter  eVe  meets  the  standard  in  49 
CFR  391.41(b)(10).  and  (b)  By  a  medical 
examiner  who  attests  the  indindual  is 
otherwise  physically  qualified  under  49 
CFR  391.41;  ('2)  Thai  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  ^me  of  the  annual 
medical  e\amination;*and  (3)  That  each 
individual  provide  a  copy  of  the  annual 
medical  certification  lo  his  or  her 
employer  for  retention  in  its  driver 
qualification  file  or  keep  a  copy  in  his 
or  her  driver  qualification  file  if  he  or 
she  becomes  self-employed.  The  driver 
must  also  have  a  copy  of  the 
certification  when  driving  so  il  may  be 
presented  to  a  duly  authorized  Federal. 
Slate,  or  local  enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e).  the  proposed  exemption 
for  each  person  will  be  valid  for  2  years 
unless  revoked  earlier  by  the  OMCS 
The  exemption  will  be  revoked  if:  (1) 
The  person  fails  to  comply  with  the 
terms  and  conditions  of  the  exemption: 
(2)  The  exemption  has  resulted  in  a 
lower  level  of  safety  than  was 
maintained  before  it  was  granted;  or  (3) 
Continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136, 
If  the  exemption  is  effective  at  the  end 
of  the  2-year  period,  the  person  may 
apply  to  the  OMCS  for  a  renewal  under 
prtx:edures  in  effect  at  that  time. 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31315 
and  31 136(e).  the  OMCS  is  requesting 
public  comment  from  all  interested 
persons  on  the  exemption  petitions  and 
the  matters  discussed  in  this  notice.  All 
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comments  received  before  the  close  of 
business  on  the  closing  date  indicated 
above  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
room  at  the  above  address.  Comments 
received  after  the  closing  date  will  be 
filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  OMCS  may  issue  exemptions  from 
the  vision  requirement  to  the  34 
applicants  and  publish  in  the  Federal 
Register  a  notice  of  final  determination 
at  any  time  after  the  close  of  the 
comment  period.  In  addition  to  late 
comments,  the  OMCS  will  also  continue 
to  file  in  the  docket  relevant  information 
which  becomes  available  after  the 
closing  date.  Interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Authority:  49  U.S.C  322,  31136  and  31315: 
49CFR1.73. 

Issued  on:  November  29, 1999. 
Julie  Amia  Cirillo, 

/tcting  Director,  Office  of  Motor  CarrieT 
Safety. 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33825] 

Wisconsin  Chicago  Link  Ltd.— 
Acquisition  Exemption — Wisconsin 
Central  Ltd. 

Wisconsin  Chicago  Link  Ltd.  (WCLL), 
a  noncarrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  from  Wisconsin  Central  Ltd. 
(WCL)  approximately  4.1  miles  of  rail 
line  (the  Forest  Park  Line)  extending 
between  milepost  10.9  in  Forest  Park, 
IL,  and  milepost  15.0  in  Franklin  Park, 
IL.  I  WCL  will  retain  trackage  rights  over 


the  Forest  Park  Line,  which  lies  within 
the  Chicago  terminal  district  and 
connects  at  Forest  Park  with  the  west 
end  of  the  Altenheim  Subdivision  of 
The  Baltimore  &  Ohio  Chicago  Terminal 
Railroad  Company  (B&OCT),  a 
subsidiary  of  CSX  Transportation,  Inc. 
WCL's  primary  Chicago-area  yard 
facility,  SchiUer  Park  Yard,  lies  north  of 
Franklin  Park. 

WCLL  and  WCL  are  wholly  owned 
subsidiaries  of  Wisconsin  Central 
Transportation  Corporation  (WCTC). 
WCLL  previously  filed  a  notice  of 
exemption  to  lease  approximately  1.9 
miles  of  rail  line  (the  Panhandle  Line) 
of  the  former  Pittsburgh  Cincinnati, 
Chicago  &  St.  Louis  Raihoad  Company 
in  Chicago,  Cook  County,  IL.  See 
Wisconsin  Chicago  Link  Ltd. — Lease 
Exemption — Pennsylvania  Lines  LCC, 
STB  Finance  Docket  No.  33810  (STB 
served  Nov.  8, 1999).  The  Panhandle 
Line  connects  with  the  east  end  of  the 
BSKXn'  Altenheim  Subdivision. 

WCLL  states  in  its  notice  that,  due  to 
imforeseen  delays,  execution  of  the 
Panhandle  Line  lease  will  not  occur  in 
accordance  with  the  schedule 
previously  contemplated.  WCLL  further 
states  that,  because  it  will  become  a 
carrier  upon  consummation  of  the 
Forest  Park  Line  acquisition,  the 
exemption  that  it  obtained  in  STB 
Finance  Docket  No.  33810  to  lease  the 
Panhandle  line  as  a  noncarrier  will  no 
longer  be  appropriate.  Accordingly,  on 
November  19. 1999,  WCLL  concurrently 
filed  with  this  notice,  a  letter  of 
withdrawal  of  its  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
33810. 

At  the  time  of  filing  of  this  notice,  an 
asset  purtihase  agreement  between 
WCLL  and  WCL  providing  for  WCLL's 
acquisition  of  the  Forest  Park  Line  and 
WCL's  retention  of  trackage  rights  on 


that  line  was  expected  to  be  finalized 
and  executed  within  a  week.^ 

WCLL  indicates  that  WCTC  will 
shortly  be  filing  a  petition  for  exemption 
in  a  related  proceeding  in  STB  Finance 
Docket  No.  33811,  Wisconsin  Central 
Transportation  Corporation — 
Continuance  in  Control  Exemption — 
Wisconsin  Chicago  Link  Ltd..  wherein 
WCTC  will  seek  to  continue  in  control 
of  WCLL '  once  it  acquires  the  Forest 
Park  Line  and  becomes  a  carrier. 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after 
November  26. 1999. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33825.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  lanet  H. 
Gilbert,  6250  North  River  Road,  Suite 
9000,  RoLemont,  IL  60018. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  November  29,  1999. 

By  tlie  Board.  David  M.  Konsclmik. 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
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I  WCLL  states  tlut  its  revenues  will  not  exceed  and  its  revenues  are  not  projected  to  exceed  $5 

those  that  would  qualify  it  as  a  Class  III  rail  caiTier        million. 


'WCL  will  initially  continue  to  provide 
operations  on  the  Foiest  Park  Line  puiauant  to 
retained  trackage  rights. 

3  Pending  a  Board  decision  gmnting  WCTC's 
petition  for  exemption  to  control  WCLL.  the  stock 
of  WCLL  will  be  pieced  in  an  independent  voting 
trust  established  in  accordance  with  49  CFR  1013. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  270 
RIN  (>970-AB66 

Bonus  to  Reward  States  for  High 
Performance 

AOENCY:  Admiiustration  for  Children 
and  Families,  HHS. 
ACTION:  Proposed  rule. 

SUHMARY:  The  Administration  for 
Children  and  Families  (ACF)  is 
proposing  both  work  and  non-work 
measures  and  a  funds  allocation  formula 
for  awarding  bonuses  in  FY  2002  and 
beyond  to  high  performing  States  under 
the  Temporary  Assistance  for  Needy 
Families  Block  Grant  (TANF  program). 
We  are  proposing  to  award  bonuses 
based  on  four  work  measures 
(substantially  the  same  work  measures 
cvuxently  in  effect  for  the  FY  1999  and 
FY  2000  awards)  and  three  non-work 
measures.  These  are:  One  measure  on 
family  formation  and  family  stability 
(increase  in  the  number  of  children 
below  200  percent  of  poverty  who 
reside  in  married  couple  families);  and 
two  measures  that  support  work  and 
self-sufficiency,  i.e.,  participation  by 
low-income  working  families  in  the 
Food  Stamp  Program  and  participation 
in  the  Medicaid  and  Children's  Health 
Insurance  Programs. 

We  are  inviting  public  comment  on 
both  the  proposed  provisions  and  on  the 
development  and  use  of  additional 
measures,  data  sources,  and  other 
provisions.  Bonus  funds  of  up  to  S200 
million  each  year  are  authorized  for 
awards  in  fiscal  years  1999  through 
2003.  The  amount  awarded  to  each  high 
performing  State  may  not  exceed  five 
percent  of  the  State's  family  assistance 
grant.  Earlier,  we  issued  program 
guidance  covering  bonus  awards  in  FY 
1999  and  FY  2000.  Guidance  will  also 
be  issued  for  the  FY  2001  bonus  awards. 
DATE:  You  must  submit  comments  by 
February  4,  2000. 

AOORESSES:  You  may  mail  comments  to 
the  Administration  for  Children  and 
Families,  Office  of  Planning,  Research 
and  Evaluation,  7th  Floor  West,  370 
L'Enfant  Promenade,  SW,  Washington, 
DC  20447  You  may  also  transmit 
written  comments  electronically  via  the 
Internet.  To  transmit  comments 
electronically,  or  download  an 
electronic  version  of  the  proposed  rule, 
you  should  access  the  ACF  Welfare 
Reform  Home  Page  at  http:// 
vtrww.acf.dhhs.gov/news/welfare/  and 


follow  any  instructions  provided.  You 
may  also  band-deliver  comments  at  the 
street  address  below. 

We  will  make  all  comments  available 
for  public  inspection  at  the  Office  of 
Planning,  Research  and  Evaluation,  7th 
Floor  West,  901  D  Street,  SW, 
Washington,  DC  20447,  from  Monday 
through  Friday  between  the  hours  of  9 
a.m.  and  4  p.m.  EST.  (This  is  the  street 
address,  as  opposed  to  the  mailing 
address  above.) 

We  will  only  accept  written 
comments.  In  addition,  all  your 
comments  should: 

•  Be  specific: 

•  Address  only  issues  raised  by  the 
proposed  rule,  not  the  law  itself: 

•  Where  appropriate,  propose 
alternatives; 

•  Explain  reasons  for  any  suggestions, 
objectioiis.  or  reconmiended  changes: 
and 

•  Where  possible,  reference  the 
specific  section  of  the  proposed  rule 
that  you  are  addressing 

We  will  not  acknowledge  the 
individual  comments  we  receive. 
However,  we  will  review  and  consider 
all  comments  that  are  germane  and  are 
received  during  the  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Hurley,  Director,  Division  of  Data 
Collection  and  Analysis,  Office  of 
Planning,  Research  and  Evaluation, 
ACF,  at  202-401-9297. 

Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-600  877-8339 
between  8  am  and  7  p.m.  Eastern  time. 
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I.  Legislative  and  Regulatory 
Background 

A.  The  Temporary  Assistance  for  Needy 
Families  Program 

Title  I  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996,  Public  Law  104-193, 
established  the  Temporary  Assistance 
for  Needy  Families  (TANF)  program  at 
title  rV-A  of  the  Social  Security  Act  (the 
Act).  TAIvTF  is  a  block  grant  program 
designed  to  make  dramatic  reforms  in 
the  nation's  welfare  system.  Its  focus  is 
on  moving  recipients  into  work  and 
turning  welfare  into  a  program  of 
temporary  assistance,  preventing  and 
reducing  the  incidents  of  out-of- 
wedlock  births,  and  promoting  stable 
two-parent  families.  Other  key  features 
of  TANF  include  provisions  that 
emphasize  program  accountability 
through  financial  penalties  and  rewards 
for  high  performance. 

TANF  replaced  the  national  welfare 
program  known  as  Aid  to  Families  with 
Dependent  Children  (AFDC)  which 
provided  cash  assistance  to  needy 
families  on  an  entidement  basis.  It  also 
replaced  the  related  programs  known  as 
the  lob  Opportunities  and  Basic  Skills 
Training  (JOBS)  program  and  the 
Emergency  Assistance  (EA)  program. 

The  new  TANF  program  went  into 
effect  on  July  1 ,  19i97,  except  in  States 
that  elected  to  submit  a  complete  plan 
and  implement  the  program  at  an  earlier 
date.  We  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  implement  the 
work,  penalties,  and  data  collection 
provisions  of  the  TANF  program  in  the 
Federal  Register  on  November  20, 1997 
(62  FR  62124).  A  final  TANF  rule  was 
published  April  12,  1999  (64  FR  17720). 
We  have  also  published  a  ntmiber  of 
other  related  regulations,  including 
rules  covering  annual  reports  of  State 
child  poverty  rates  in  relation  to  the 
TANF  program  (NPRM  published 
September  23, 1998  (63  FR  50837)  and 
bonuses  to  reward  decreases  in 
illegitimacy  (final  rule  published  April 
14, 1999  (64  FR  18484)). 


The  new  law  reflects  widespread, 
bipartisan  agreement  on  a  niunber  of 
key  principles: 

•  Welfare  reform  should  help  move 
people  from  welfare  to  work. 

•  Welfare  should  be  a  short-term, 
transitional  experience,  not  a  way  of 
life. 

•  Parents  should  receive  the  child 
care  and  the  health  care  they  need  to 
protect  their  children  as  they  move  from 
welfare  to  work. 

•  Child  support  programs  should 
become  tougher  and  more  effective  in 
securing  support  from  noncustodial 
parents. 

•  Because  many  factors  contribute  to 
poverty  and  dependency,  solutions  to 
these  problems  should  not  be  "one  size 
fits  all."  The  system  should  allow 
States,  Indian  tribes,  and  localities  to 
develop  diverse  and  creative  responses 
to  these  problems. 

•  The  Federal  government  should 
place  more  emphasis  on  program 
results. 

Under  section  401(a)(1)  of  the  Act, 
States  (and  certain  Indian  tribes)  have 
the  authority  to  use  Federal  welfare 
funds  "in  any  maimer  that  is  rea.sonably 
calculated  to  accomplish  the  purpose" 
of  the  new  program.  It  provides  them 
broad  flexibility  to  set  eligibility  rules 
and  decide  what  benefits  are  most 
appropriate.  In  short,  it  offers  States  an 
opportunity  to  try  new,  far-reaching 
changes  that  can  respond  more 
effectively  to  the  needs  of  families 
within  their  own  unique  environments. 

B.  Summary  of  the  Statutory  Provisions 
Applicable  to  the  High  Performance 
Bonus 

Section  403(a)(4)  of  the  Act  requires 
the  Secretary  to  award  bontises  to  "high 
performing  States."  (Indian  tribes  are 
not  eligible  for  these  bonuses.)  The  term 
"high  performing  State  "  is  defined  in 
section  403(a)(4)(E)  to  mean  those  States 
that  are  most  successful  in  achieving  the 
goals  and  purposes  of  the  TANF 
program  as  specified  in  section  401(a)  of 
the  Act.  These  goals  and  purposes  are 
to- 
ll) Provide  assistance  to  needy 
families  so  that  children  may  be  cared 
for  in  their  own  homes  or  in  the  homes 
of  relatives: 

(2)  End  the  dependence  of  needy 
parents  on  government  benefits  by 
promoting  job  preparation,  work,  and 
marriage; 

(3)  Prevent  and  reduce  the  incidence 
of  out-of-wedlock  pregnancies  and 
establish  annual  numerical  goals  for 
preventing  and  reducing  the  incidence 
of  these  pregnancies:  and 

(4)  Encourage  the  formation  and 
maintenance  of  two-parent  families. 


Section  403(a)(4)(B)  specifies  that  the 
bonus  award  for  a  fiscal  year  will  be 
based  on  a  State's  performance  in  the 
previous  fiscal  year  and  may  not  exceed 
five  percent  of  the  State's  TANF  grant. 

The  sutute  at  section  403(a)(4)(C) 
requires  the  Department  to  (levelop  a 
formula  for  measuring  State 
performance.  This  formula  must  be 
developed  in  consultation  with  the 
National  Governors'  Association  (NGA) 
and  the  American  Public  Welfare 
Association,  now  the  American  Public 
Hvmian  Services  Association  (APHSA). 

Section  403(a)(4)(D)  requires  the 
Secretary  to  use  the  formiila  developed 
to  assign  a  score  to  each  eligible  State 
for  the  fiscal  year  preceding  the  bonus 
year  and  prescribe  a  performance 
threshold  as  the  basis  for  awarding  the 
bonus.  Section  403(a)(4)(D)  also 
specifies  that  $1  billion  (or  an  average 
total  of  S200  million  each  year)  will  be 
awarded  over  five  years,  beginning  in 
FY  1999. 

C.  External  Consultation 

As  we  have  done  with  all  regulations 
related  to  the  TANF  program,  we 
implemented  a  broad  consultation 
strategy  prior  to  drafting  these  proposed 
regulations.  In  addition,  as  requirwl  by 
section  403(a)(4)(C),  we  consulted 
intensively  virith  representatives  of  the 
NGA  and  the  APHSA  on  the 
development  of  provisions  for  awarding 
high  performance  bonus  funds.  We  met 
with  staff  of  these  two  national 
organizations  as  well  as  staff  of  the 
National  Conference  of  State 
Legislatures  (NCSL)  and  approximately 
30  representatives  of  States  who 
participated  by  conference  call  hookup 
on  a  regidar  basis  over  a  period  of 
approximately  nine  months. 

We  want  to  express  our  appreciation 
to  these  national  organizations  and  to 
the  representatives  of  their  State 
members  who  provided  expert 
information,  analysis,  and  in-depth 
programmatic  knowledge.  We  also 
appreciated  the  commitment  they 
displayed  and  their  willingness  to 
approach  these  discussions  in  such  a 
collegial  maimer. 

We  also  consulted  with  a  number  of 
other  audiences:  Researchers,  data 
experts,  and  academics;  other  Federal 
and  non-Federal  agencies  which  had 
developed  or  were  in  the  process  of 
developing  performance  measures  for 
their  programs;  and  representatives  of  a 
broad  range  of  non-profit,  advocacy,  and 
community-based  programs. 

These  consultations  were  very  useful 
in  helping  us  identify  key  issues, 
evaluate  policy  options,  develop  the 
program  guidance  that  will  be  used  to 
award  bonuses  in  FY  1999  and  FY  2000, 


and  formulate  the  proposals  set  forth  in 
this  NPRM.  (The  program  guidance  for 
the  awards  to  be  made  in  FY  1999  is 
found  in  TANF-ACF-PI-98-1  and 
TANF-ACF-PI-98-5;  the  guidance  for 
the  FY  2000  awards  is  foimd  in  TANF- 
ACF-PI-99-1,  March  3, 1999.) 

We  would  like  to  emphasize  that  we 
are  publishing  these  regulations  as  a 
proposed  rule.  Thus,  all  interested 
parties  have  the  opportunity  to  state 
their  views  and  react  to  the  specific 
poUcies  we  are  proposing  for  awards  in 
FY  2002  and  FY  2003  (and  any 
subsequent  fiscal  years  for  which 
Congress  authorizes  and  appropriates 
funds).  We  will  review  all  comments  we 
receive  during  the  comment  period  and 
take  them  into  consideration  before 
issuing  a  final  rule. 

D.  Beader-Friendly  Regulations 

hi  its  latest  Document  Drafting 
Handbook,  the  Office  of  the  Federal 
Register  supports  the  efforts  of  the 
National  Partnership  for  Reinventing 
(government  to  encourage  Federal 
agencies  to  produce  more  reader- 
friendly  regulations  and  to  use  plain 
language  in  developing  all  new 
documents  and  regulations.  In  drafting 
this  proposed  nde,  we  have  paid  close 
attention  to  this  guidance  and  tried  to 
draft  a  rule  that  achieves  these  goals. 

n.  Backgrouiul:  Increasing  Use  of 
Performance  Measurement 

The  TANF  provisions  for  a  high 
performance  bonus  and  a  bonus  to 
reward  a  decrease  in  State  illegitimacy 
ratios  represent  only  two  recent 
examples  of  Administration  and 
Congressional  efforts  to  increase 
accountability  and  reward  performance 
among  federally-funded  programs. 
These  bonus  provisions  also  reflect  a 
growing  interest  in  and  movement 
toward  the  use  of  performance 
measurement  by  both  the  public  and  the 
private  sector.  The  list  below  includes 
examples  of  such  efforts  and  initiatives 
that  we  reviewed  as  a  part  of  the 
development  of  this  NPRM.  It  also 
provides  historical  and  substantive 
context  for  public  review  of  the 
measures  we  have  proposed  in  the 
NPRM. 

A.  Federal  Activities 

•  The  National  Performance  Review 
(now  the  National  Partnership  for 
Reinventing  Government),  under  the 
leadership  of  the  Vice  President,  has 
emphasized  customer  service  standards, 
benchmarking  against  the  best  in  the 
business,  and  rewarding  outstanding 
results  achieved  by  Federal  agencies 
and  offices. 
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•  In  May  1997,  the  Natiooal 
Partnership  for  Reinventing  Govenunent 
ideotiCed  31  "Reinvention  Impact 
Centers"  (now  "High  Impact  Agencies") 
to  implement  identified  improvements. 
It  selected  the  Admimstration  for 
Children  and  Families  (ACF)  as  one  of 
19  agencies  to  achieve  measurable  goals 
by  October  2000.  ACF's  performance  is 
being  measured  against  four  "high 
impact  goals. " 

•  Congress  enacted  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA)  to  create  a  comprehensive 
strategic  planning  and  performance 
measurement  system  for  the  Federal 
government.  Under  this  law,  all  Federal 
agencies  must  develop  multi-year 
strategies,  identify  long-term  goals  and 
objectives,  and  prepare  annual 
performance  plans  on  a  program-by- 
program  basis  To  the  extent  feasible, 
the  levels  of  performance  and  specific 
indicators  must  be  objective, 
quantifiable,  measurable,  and  focused 
on  outcomes  and  accomplishments 
rather  than  activities  and  processes. 

•  One  of  the  early  GPRA  pilot 
programs,  the  Office  of  Child  Support 
Enforcement  (OCSE)  in  ACF,  worked 
with  States  to  reach  consensus  on 
national  goals  and  objectives,  and  OCSE 
then  negotiated  voiiuitary  performance 
agreements  with  each  State  specifying 
intended  program  outcomes  for 
establishing  paternities  and  obtaining 
child  support  orders  and  collectians. 

•  In  the  Welfare  Indicators  Act  of 
1994,  Congress  required  the  Department 
to  measure  and  report  annually  on 
indicators  of  welfare  receipt  in  three 
Federal  means-tested  programs:  AFDC, 
Supplemental  Security  Income  (SSI), 
and  the  Food  Stamp  program.  The 
purpose  of  the  report  is  to  provide  the 
public  with  generally  accepted  data  in 
order  to  evaluate  the  progress  of 
reducing  the  rate  and  duration  of 
welfare  receipt. 

•  Congress  included  in  the  Balanced 
Budget  Act  of  1997.  Pub.  L.  105-33,  a 
provision  authorizing  the  Department  of 
Labor  to  award  performance  bonuses  in 
the  Welfare-to-Work  program.  (See 
Notice  of  Welfare-to-Work  performance 
bonus  criteria,  published  November  23. 
1998  (63  FR  64832).)  This  legislation 
specified  that  50  percent  of  funds  for  job 
placement  contracts  be  held  until  an 
individual  has  been  on  the  job  for  at 
least  six  months. 

•  Since  1982,  the  Job  Training 
Partnership  Act  program  has  required 
States  and  local  service  agencies  to 
report  data  on  client  outcomes  and  has 
provided  corresponding  incentives  and 
sanctions  on  the  basis  of  that  outcome 
data. 


•  "Healthy  People  2000,"  initiated  in 
1985.  represents  an  early  effort  by 
DHHS  to  develop  a  national  prevention 
strategy  for  improving  the  health  of  the 
American  people.  This  strategic  plan 
defines  broad  goals  and  targeted 
objectives  in  22  priority  areas  and 
involves  a  national  consortium  of  nearly 
300  national  membership  organizations, 
all  State  Health  Departments,  and  others 
working  to  achieve  these  goals  The 
Department  is  cuirenUy  developing  the 
next  ten-year  plan,  "Healthy  People 
2010."  We  expect  the  new  plan  to 
include  26  national  objectives. 

•  The  Federal  Interagency  Forum  on 
Child  and  Family  Statistics,  formally 
established  by  Executive  Order  in  April 
1997,  issues  an  annual  data  report, 
"America's  Children:  Key  National 
Indicators  of  Well-Being."  that  uses 
Federal  statistical  data  to  monitor  the 
well-being  of  the  Nation's  children. 
Twenty-five  key  indicators  cover  a  wide 
range  of  conditions  that  impact 
children,  including  economic  security, 
health,  behavioral  and  social 
environment,  and  education. 

•  The  Department  is  using  Public 
Health  Periormance  Partnerships  as  a 
new  way  of  managing  grant 
relationships  with  States  for  programs 
within  the  Substance  Abuse  and  Mental 
Health  Services  Administration  and  the 
Centers  for  Disease  Control  and 
Prevention.  These  Partnerships  will 
identify  performance  measures  to  clarify 
program  goals  and  objectives  and 
document  specific  performance.  They 
offer  States  increased  flexibility  in 
program  management  but  require  an 
account  of  the  results  achieved. 

•  Child  Trends,  Inc.,  a  private 
research  organization,  prepares  an 
annual  report  entitied  "Trends  in  the 
Well-Being  of  America's  Children  and 
Youth"  for  the  DHHS  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation. 

B.  Non-govemwentat  Activities 

Non-govemmental  groups  are  also 
providing  leadership  in  highlighting 
policy  and  program  issues  and  pressing 
for  accountability  and  performance 
measurement.  For  example — 

•  A  national  foimdation,  the  Annie  E. 
Casey  Foundation,  has  provided  funds 
since  1985  to  create  an  annual  data  book 
on  child  and  family  well-being  that 
focuses  on  indicators  of  State-level 
performance.  The  "KIDS  COUNT  DATA 
BOOK"  enables  States  and  others  to 
compare  the  status  of  ten  indicators  of 
child  well-being.  The  Casey  Foundation 
also  issues  "CITY  KIDS  COUNT,"  a  data 
book  on  the  well-being  of  children  in 
large  cities. 


•  The  United  Way  of  America  has 
established  a  resource  network  to  assist 
local  United  Ways  in  implementing 
systems  for  measuring  local  program 
performance. 

•  A  citizen's  group  in  Los  Angeles 
publishes  the  mortality  rates  for  patients 
of  individual  physicians 

•  In  Florida,  a  taxpayer's  organization 
regularly  reports  measures  of 
productivity  and  performance  by  State 
agencies. 

•  Case  Western  Reserve  University's 
Center  on  Urban  Poverty  and  Social 
Change  compiles  community  data  from 
roughly  20  sources  into  a  publicly- 
accessible  database  for  the  Cleveland, 
Ohio  area. 

•  The  Citizen's  League  of  Greater 
Cleveland  publishes  "Rating  the 
Region,"  which  compares  that 
metropolitan  area  with  25  others  on  a 
variety  of  measures,  from  the  strength  of 
its  business  climate  to  the  quality  of  its 
education  system  and  government. 
(Citizens  groups  in  Jacksonville, 
Pittsburgh,  St.  Louis,  SeatUe,  and 
Philadelphia  have  also  published 
regional  comparisons.) 

C.  State  and  Local  Governmental 
Activities 

•  In  the  late  19B0s  and  early  1990s, 
some  States  took  the  lead  in  developing 
State  benchmarks  or  measurement  goals 
to  guide  public  policy  and  public 
expenditures.  The  "Oregon  Option"  and 
"Minnesota  Milestones"  are  examples  of 
State-wide  efforts  that  include  executive 
and  legislative  involvement  as  well  as 
extensive  citizen  input. 

•  An  August  1997  National 
Governors'  Association  report  foimd 
that  20  States  were  establishing 
performance  standards  for  their  entire 
workforce  development  systems. 

•  Some  State  and  local  governments 
are  innovators  in  their  efforts  to  manage 
based  on  performance.  For  example, 
Ohio  counties  can  select  various 
consolidation  of  funding  and  spending 
options.  "Partnership  coimties, "  for 
example,  operate  under  an  agreement 
that  provides  incentive  funds  for 
performance  measures  such  as 
exceeding  the  all  family  or  the  two- 
parent  participation  rate  or  decreasing 
out-of-wedlock  births. 

•  Several  States  are  contracting  with 
private  organizations  to  provide 
employment-related  assistance  and 
services,  basing  payment  on 
performance. 

.  The  Wisconsin  Works  (W-2) 
program  has  established  performance 
benchmarks  for  local  welfare  agencies 
and  allows  outside  contractors  and  non- 
profit organizations  to  compete  for 
service  contracts  in  those  cases  where 


local  agencies  fail  to  meet  performance 
goals.  The  W-2  program  also  provides 
funding  incentives.  Counties  receive  80 
percent  of  their  annual  budget  on  a  cost 
reimbursement  basis.  The  balance  of  the 
funds  is  placed  in  a  statewide  pool  from 
which  counties  are  rewarded  based  on 
performance,  e.g.,  the  number  of 
persons  entering  full-time  employment. 

•  A  recent  report  from  Mathematica 
Policy  Research.  Inc..  details  the 
Pennsylvania  Department  of  Welfare's 
early  experiences  with  implementing 
the  "Community  Solutions"  initiative,  a 
set  of  voluntary  programs  operated 
throughout  the  State  to  provide  pre-and 
post-employment  services  to  TANF 
recipients.  This  initiative  is 
performance  based;  contractors  receive 
payment  based  on  the  number  of  clients 
who  achieve  specific  employment  goals 
such  as  placement  in  full-time 
employment,  placement  in  a  job  that 
offers  medical  benefits  within  six 
months  of  hire,  and  continuous 
employment  for  at  least  12  months  after 
placement. 

in.  Major  Issues  in  Developing 
Performance  Measures 

In  implementing  the  high 
performance  bonus  provision,  we  faced 
a  significant  challenge  in  developing  a 
performance  measurement  system  for 
the  new  TANF  program.  Although  there 
is  considerable  activity  in  this  area  in 
both  the  public  and  private  sector, 
performance  measurement  is  a  field  in 
the  early  stages  of  development. 
Currently,  no  single,  agreed-upon 
approach  for  measuring  performance 
exists.  In  addition,  in  relation  to 
measuring  performance  in  the  TANF 
program,  we  identified  a  niunber  of 
difficult  and  inter-related  questions  and 
issues.  We  have  listed  many  of  the 
major  issues  below  and  innte  comment 
on  how  we  have  addressed  them  in  the 
proposed  rule. 


A.  General  Approach 

What  is  the  purpose  of  the  bonus 
award?  What  outcomes  should  we  be 
trying  to  influence  through  performance 
bonuses?  Should  we  reward 
accomplishment  (comparing  one  State 
with  another)  or  improvement 
(comparing  one  State  with  its  own 
previous  record)  or  both?  Does  the 
bonus  represent  only  a  reward  for  State 
achievement  or  does  it  also  represent  an 
incentive  to  other  States  for  improved 
performance?  Should  we  focus  on 
awards  for  innovation  and  creativity? 
Should  the  system  reward  only  a  few 
States  or  a  larger  number  of  States? 


B.  Short-term  vs  Long-term  Strategies 
Should  we  approach  our  task  with  the 

idea  of  developing  interim  measures  for 
the  short-term  and  working  on  more 
rigorous  (e.g.,  more  refined, 
sophisticated,  or  specific)  measures  over 
time  as  we  learn  more  about  the  nature 
of  State  TANF  programs,  as  better  data 
become  available,  and  as  we  get  more 
experience  with  the  high  performance 
bonus  award  process  itself?  Should  we 
award  S200  million  each  year  in 
bonuses  or  award  less  money  in  the 
initial  years,  rolling  unused  funds  into 
increased  awards  in  the  out-years? 

C.  Formula  and  Distribution  Issues 
Should  we  develop  a  single. 

composite  formula  for  awarding 
bonuses,  or  several  formulae?  Should 
the  formula  be  designed  to  include 
several  categories  of  performance? 
Should  States  be  allowed  to  choose  the 
categories  in  which  they  wish  to 
compete?  Should  the  formula  include  a 
pre-determined  standard  of  performance 
with  bonuses  being  awarded  only  if  the 
State  exceeds  the  standard?  How  can  we 
avoid  unintended  effects  or  perverse 
consequences  of  a  particular  formula 
design?  Should  funds  be  divided 
equally  among  the  measures?  Since  a 
State  cannot  receive  a  bonus  greater 
than  five  percent  of  its  Family 
Assistance  Grant,  how  should  funds  be 
re-distributed  if  a  State's  award  exceeds 
this  amount?  For  what  purposes  may  a 
State  use  bonus  award  funds? 

D.  Measures 

What  specific  measures  should  we 
use?  Should  the  measures  address  each 
of  the  goals  in  section  401  of  the  Act? 
If  not.  which  goals  should  receive 
priority?  Should  we  identify  a  broad  set 
of  measures  or  focus  on  a  more  limited 
set  of  key  measures?  Should  we  focus 
primarily  on  work-related  measures — a 
major  goal  of  TANF?  Should  individual 
measures  be  tied  to  the  TANF 
population  only  or  to  the  entire  State 
population?  Should  the  meastues  be 
quantifiable  or  should  some  measures 
be  qualitative,  e.g.,  patterned  after  the 
Baldridge  Awards  with  a  panel  of  judges 
selected  from  a  mix  of  national 
organizations  and  looking  at  such 
criteria  as  leadership,  collaboration, 
worker-client  relationships,  customer 
satisfaction?  Should  we  propose  a  set  of 
core  measures  against  which  all  States 
would  compete  and  a  set  of  optional 
measures  against  which  States  could 
choose  to  compete?  Should  there  be 
State-identified  measures? 

E.  Data  Sources 

What  data  soiuces  are  available?  How 
reliable,  objective,  and  verifiable  are 


they?  What  would  be  the  administrative 
burden  associated  with  alternative  data 
sources?  Will  the  data  be  comparable 
across  States?  What  data  may  be 
expected  to  be  available  in  the  future? 
Should  all  data  be  verified  before 
awards  are  made?  What  data  validation 
parameters  should  be  undertaken? 
Should  we  limit  the  measures  to  those 
that  could  be  reasonably  validated  or 
collected  from  "independent"  sources? 
Should  we  limit  the  measures  to  those 
for  which  all  Stales  have  data  or 
reasonable  access  to  data? 

IV.  FYs  1999,  2000,  and  2001  Bonus 
Awards 

We  would  have  preferred  to  set  the 
formula  for  all  years  through 
rulemaking.  However.  FY  1998  land  FY 
1997  in  relation  to  improvement 
measures)  was  the  first  year  in  which 
State  performance  would  be  measured 
in  order  to  make  first  year  bonus  awards 
in  FY  1999.  We  were  not  able  to 
conduct  adequate  consultations  and 
complete  a  formal  rulemaking  process 
in  order  to  advise  States,  in  a  timely 
way.  how  we  would  be  assessing  theu 
performance  in  FY  1998  and  FY  1999  in 
order  to  make  awards  in  FY  1999  and 
FY  2000.  Therefore,  we  decided  to  issue 
program  guidance  covering  the  first  two 
performance  years  without  the  benefit  of 
a  formal  rulemaking  process. 

We  issued  two  Program  Instructions 
covering  bonus  awards  for  FY  1999. 
Following  the  extensive  external 
consultation  noted  above,  and 
consideration  of  comments  received  on 
draft  proposals,  we  issued  a  Program 
Instruction  to  States  on  March  17.  19S8 
(TANF-ACF-PI-98-1).  specifying  the 
allocation  formula  and  performance 
measures  we  would  use  to  make  FT 
1999  bonus  awards. 

The  first  Program  Instruction  grew  out 
of  our  consultations  with  NGA.  APHSA. 
NCSL,  and  State  representatives.  From 
February  through  July  1997.  we 
scheduled  bi-weekly  discussions  with 
these  groups  covering  the  principles 
underlying  a  performance  system,  the 
viability  of  individual  measures  and 
data  options,  and  the  general  allocation 
and  distribution  rules.  In  July  1997,  we 
.shared  a  "preliminary  proposal"  wiUi 
our  State  partners  and  other  interested 
parties,  including  advocates  and 
technical  and  policy  experts,  on  which 
we  received  wide-ranging  and  very 
helpful  comments. 

Based  on  the  comments  we  received 
and  further  consultations,  we 
incorporated  a  number  of  changes  to  our 
initial  proposal,  and  issued  the  March 
1998  Program  Instruction.  We  made  a 
few  additional  technical  changes  and 
clarifications  before  issuing  the 
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reportiiig  form  (ACF-200)  on  August  13. 

1998  (TANF-ACF-PI-98-5.  OMB  No. 
1970-0180). 

We  issued  program  guidance  for  the 
FY  2000  bonus  awards  on  March  3, 

1999  (TANF-ACF-PI-99-1). 

We  plan  to  issue  guidance  for  the 
bonuses  to  be  awarded  in  FY  2001  since 
final  rules  will  not  be  published  until 
well  into  the  performance  years  for 
these  awards.  (Awards  in  FY  2001  will 
be  based  on  information  from  States  for 
FY  2000  and  FY  1999  (improvement 
measure).) 

V.  Discussion  of  the  Regulatory 
Provisions 

A.  Principles  for  a  High  Performance 
Bonus  System 

Given  the  substantive  and  technical 
complexities  associated  with  the 
development  of  high  performance  bonus 
measures.  NGA  and  APHSA  developed 
a  set  of  principles  they  believed  should 
apply  to  a  high  performance  bonus 
system.  We  believed  that  these 
principles  offered  a  positive  approach  to 
and  useful  criteria  for  developing  a 
bonus  award  system  while  avoiding 
major  pitfalls.  We  also  found  these 
principles  helpful  as  we  addressed 
specific  issues  in  developing  the  NPRM. 

The  NG,V APHSA  principles  stated 
that  a  high  performance  bonus  system 
should: 

•  Be  simple,  credible,  quantifiable, 
understandable  to  the  public,  and 
consistent  with  the  goals  of  the  law; 

•  Focus  on  outcomes  rather  than 
process; 

•  Take  varying  State  economic 
circumstances  and  policies  into  account 
and  not  impede  the  flexibility  provided 
to  Stales  under  Public  Law  104-193; 

•  Minimize  double  jeopardy  or 
reward.  (For  example,  the  law  already 
provides  bonuses  for  reducing  out-of- 
wedlock  births,  a  caseload  reduction 
credit,  and  penalties  and  incentives 
related  to  child  support  enforcement 
and  paternity  establishment); 

•  Avoid  additional  data  collection 
requirements  and  costs  and  build  on 
existing  systems; 

•  Avoid  unintended  consequences; 

•  Focus  on  positive  rather  than 
negative  measures;  and 

•  Reflect  the  strong  emphasis  on 
employment  and  self-sufficiency  in  the 
Federal  law  and  in  the  States' 
implementation  of  the  law.  This 
emphasis  should  influence  the  measures 
included  in  the  system  and  the 
distribution  of  bonus  funds. 

B.  Section-by-Sectjon  Discussion  of  the 
Proposed  Rale 

We  believe  the  central  goal  of  the 
TANF  program  is  to  move  welfare 


recipients  into  work,  and  we  are 
committed  to  specific  work  measui-es  as 
a  basis  for  awarding  high  performance 
bonuses.  In  addition,  the  law  also  works 
to  ensure  that  the  needs  of  low-income 
children  and  families  are  met.  The 
Department  has  underway  several 
studies  to  monitor  changes  in  the 
situations  of  needy  children  and 
families  after  enactment  of  the  TANF 
program,  e.g..  how  certain  children  are 
affected  by  the  provisions  of  the  new 
law.  The  statute  also  requires  us  to  track 
whether  a  State's  child  poverty  rate 
increased  as  the  result  of  the  'TANF 
program  in  the  State  and  requires  States 
to  initiate  corrective  actions  when  such 
increases  occur. 

Bonus  awards  in  FY  1999  and  FY 
2000  will  be  based  solely  on  measures 
addressing  the  goal  of  work.  However, 
the  Department  has  been  interested  in 
developing  a  broader  set  of  measures 
that  more  fully  reflect  other  purposes 
and  goals  of  the  TANF  program,  as  have 
the  NGA.  APHSA,  NCSL.  Congress,  and 
others.  We  sought  to  develop  measures 
that  would  address  other  purposes  but, 
until  recently,  were  unable  to  identify 
measures  for  which  we  had  a  reliable 
data  source.  In  our  consultations  with 
States.  Congress,  national  organizations, 
and  experts,  these  groups  have 
recommended  the  inclusion  of  other 
purposes  and  measures.  Given  the 
potential  availability  of  a  new  data 
source,  we  are  proposing  both  work  and 
non-work  measures  in  this  NPRM  to 
address  three  of  the  statutory  purposes: 
work,  child  and  family  well-being,  and 
family  formation  and  family  stability. 

In  summary,  we  are  proposing  to: 

•  Award  bonuses  beginning  in  FY 
2002  based  on  four  work  measures 
(substantially  the  same  work  measures 
currently  in  use  for  FY  1999  and  FY 
2000  bonus  awards); 

•  Award  bonuses  beginning  in  FY 
2002  based  on  three  non-work 
measures:  one  measure  on  family 
formation  and  family  stability  (increase 
in  the  number  of  children  below  200 
percent  of  poverty  who  reside  in 
married  couple  families)  and  two 
measures  that  support  work  and  self- 
sufiiciency.  i.e..  participation  by  low- 
income  working  families  in  the  Food 
Stamp  Program  and  participation  in  the 
Medicaid  and  the  Children's  Health 
Insurance  ProCTam  (CHIP); 

•  Use  one  of  two  alternative  sources 
of  data  for  the  four  work  measures;  we 
are  exploring  the  possibility  of  using 
information  from  the  National  Directory 
of  New  Hires  as  one  of  the  data  sources: 

•  Use  data  from  the  Census  Bureau's 
decennial  and  aimual  demographic 
programs  as  the  data  source  for  two  of 
the  three  non-work  measures,  i.e.,  the 


measure  on  bmily  formation  and 
stability  and  the  measure  on 
participation  in  the  Food  Stamps 
Program;  to  measure  performance  on 
Medicaid/CHIP  participation.  States 
will  match  TANF  data  with  data  on 
Medicaid/CHIP  enrollment; 

•  Award  bonuses  to  the  ten  States 
with  the  highest  scores  in  each  measure; 

•  Specifv  an  allocation  of  funds  for 
each  measure  in  FYs  2002  and  FY  2003 
(and  beyond,  if  high  performance  bonus 
awards  are  subsequently  authorized); 
we  would  award  S140  million  to  the 
work  meastires  and  S60  million  to  the 
non-work  measures: 

•  Create  an  annual  review  process,  as 
needed,  if  future  modifications  and 
technical  changes  are  necessary  to  these 
performance  components;  and 

•  Reiterate  the  requirement  in 

§  265.3(d)  of  this  chapter  that,  if  a  State 
wishes  to  receive  a  high  performance 
bonus,  it  must  file  the  information  in 
Sections  One  and  Three  of  the  SSP-MOE 
Data  Report. 

We  have  taken  this  approach  for 
several  reasons.  First,  we  continue  to 
believe  that,  given  the  primary  focus  of 
the  TANF  program  on  work,  we  should 
reward  States  for  their  efforts  in  this 
area.  Our  funds  allocation  proposals 
also  reflect  the  importance  we  place  on 
measuring  and  rewarding  State 
performance  directed  towards  work.  In 
addition,  a  potential  new  data  source 
may  be  available  (i.e.,  the  National 
Directory  of  New  Hires)  that  could  serve 
as  a  research  data  source  and  would 
provide  more  comparable  and  reliable 
national  data. 

Second,  as  we  noted  earlier,  we 
received  strong  encouragement  in  our 
external  consultations  to  address  the 
other  purposes  of  the  TANF  program  in 
addition  to  work.  (The  law  explicitly 
ties  the  bonus  to  the  four  purposes  in 
section  401(a)  of  the  Act.)  We  believe 
States  should  be  rewarded  not  only  for 
their  accomplishments  in  the  area  of 
work  and  self-sufficiency  but  also  for 
their  efforts  in  addressing  other 
purposes,  e.g..  assisting  needy  families, 
promoting  marriage,  preventing  and 
reducing  the  incidence  of  out-of- 
wedlock  births,  and  encouraging  two- 
parent  families. 

The  non-work  measures  reflect  our 
concern  that  the  lives  of  children  and 
families,  particularly  low-income 
children  and  families,  should  be  a  focus 
of  attention  in  relation  to  the  TANF 
program.  We  also  believe  that  families 
are  one  of  the  strongest  factors  in 
developing  and  sustaining  high  levels  of 
individual  competence  and  functioning 
in  our  complex  society.  In  addition,  we 
believe  that  Medicaid  and  Food  Stamps 
are  critical  supports  for  many  working 


families  as  they  move  towards  self- 
sufficiency  through  employment.  State 
performance  to  ensure  that  eligible 
families  receive  Food  Stamps  and 
Medicaid  address  two  of  the  statutory 
goals  of  the  TANF  program:  Providing 
assistance  to  needy  families  so  that 
children  may  he  cared  for  in  their  own 
homes  and  ending  the  dependence  of 
needy  parents  on  government  benefits 
by  promoting  job  preparation  and  work. 
Receipt  of  Medicaid  and  Food  Stamps 
also  helps  make  it  possible  for  families 
to  move  off  of  welfare  into  employment 
and  to  progress  on  the  job  to  eventual 
full  independence. 

We  anticipate  that  national  data  may 
also  be  available  to  measure 
performance  directed  towards  these 
goals,  i.e.,  fi-om  the  Census  Bureau's 
decennial  and  aimual  demographic 
programs.  We  expect  these  data  to  be 
available  in  time  to  make  bonus  awards 
in  FY  2002. 

Finally,  we  have  proposed  an  aimual 
review  process  that  reflects  our  concern 
that  we  have  had  very  little  experience 
with  a  high  performance  bonus  system. 
We  are  aware  that  not  all  elements  in 
the  proposed  bonus  award  process  are 
fully  established.  We  may  need  to  make 
changes  and  adjustments  after  the  final 
rule  is  published,  and  we  believe  we 
need  to  allow  for  an  opportunity  and 
mechanism  to  do  this.  We  would  use 
the  review  process,  which  might 
include  consultations,  as  appropriate,  a 
tool  for  making  technical  changes  and 
issuing  guidance,  but  not  for  changing 
the  basic  allocation  of  fimds  or  adding 
new  measures. 

Our  aim  for  futtue  bonus  awards  is 
that  they  reflect  the  outcome  goals  of 
TANF.  remain  as  simple  as  possible  to 
understand  and  administer,  and 
incorporate  the  best  information 
available. 

The  preamble  includes  a  section-by- 
section  discussion  of  the  NPRM  and  a 
discussion  of  other  issues  related  to 
performance  measurement  including 
other  measures  and  data  sources  that  we 
considered  but  have  not  included  in  this 
NPRM.  We  welcome  comment  on  our 
specific  regulatory  proposals,  on  the 
issues  raised  earlier  in  developing  this 
NPRM,  on  the  alternate  measures  and 
data  sources  we  considered  but  did  not 
include  in  our  regulatory  proposals,  on 
provisions  we  may  have  overlooked, 
and  on  the  policy  options  and  questions 
we  have  raised  throughout  this 
preamble. 

Following  is  a  discussion  of  the 
regulatory  provisions  in  this  part,  in  the 
order  of  the  regulatory  text. 


Section  270.1— What  Does  This  Part 
Cover? 

This  section  specifies  the  scope  and 
content  of  part  270. 

Section  270.2— What  Definitions  Apply 
to  This  Part? 

In  this  section  we  are  proposing 
definitions  for  terms  used  in  this  part. 
To  the  extent  possible,  we  are  proposing 
definitions  that  are  consistent  with 
those  in  other  TANF  rules. 

We  use  the  term  "Act '  to  refer  to  the 
Social  Security  Act.  as  amended,  e.g.,  by 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA),  the  Balanced  Budget  Act  of 
1997.  and  any  future  amendments. 

We  are  proposing  a  definition  of 
"bonus  year"  to  mean  the  year  in  which 
bonus  funds  are  awarded  and  to  clarify 
the  fiscal  years  covered  by  this  NPRM. 
i.e.,  FYs  2002  and  2003  and  any 
subsequent  fiscal  year  for  which 
Congress  authorizes  and  appropriates 
bonus  funds. 

This  definition  differs  from  the 
statutory  definition  in  section 
403(a)(4)(E)(i)  of  the  Act  in  that  the 
statute  specifies  that  bonuses  vtrill  be 
awarded  in  each  of  the  fiscal  years  1999 
through  2003.  There  are  two  reasons  for 
the  difference.  First,  the  NPRM  docs  not 
address  FYs  1999  through  2001  because, 
as  discussed  earlier,  we  decided  to  make 
awards  in  these  years  based  on  program 
guidance  so  that  States  would  have 
advance  notice  of  the  measures  that 
would  be  used.  Second,  we  have 
proposed,  as  a  part  of  this  definition,  to 
cover  future  bonus  years  should 
Congress  authorize  and  appropriate 
bonus  funds.  This  will  allow  us  to 
continue  to  use  the  provisions  of  this 
part  in  making  future  bonus  awards. 

We  have  proposed  a  definition  of 
"comparison  year"  to  me.an  the  fiscal 
year  preceding  the  "performance  year. " 
which  we  have  also  defined.  We  need 
this  definition  to  clarify  that,  for  two  of 
the  proposed  work  measures  (the 
improvement  measures),  we  are  looking 
not  only  at  data  in  the  performance  year, 
but  also  in  the  year  that  precedes  the 
performance  year,  i.e.,  the  "comparison 
year." 

Because  the  terms  "bonus  year"  and 
"performance  year"  are  based  on  the 
fiscal  year,  we  have  included  a 
definition  of  "fiscal  year"  for  clarity. 
We  have  proposed  a  definition  of 
"performance  year  "  to  mean  the  fiscal 
year  immediately  preceding  the  "bonus 
year."  This  clarifies  that  the  year  for 
which  we  will  measure  performance  is 
the  year  preceding  the  year  in  which  we 
will  award  the  bonus  as  specified  in 
section  403(a)(4)(D)  of  the  Act.  (As 


discussed  earlier  in  the  definition  of 
"comparison  year,"  we  will  base 
performance  for  two  work  measures  (the 
improvement  measures)  on  the  degree  of 
improvement  in  performance  between 
the  performance  year  and  the 
comparison  year.) 

We  include  a  definition  of  "separate 
State  program"  and  "SSP-MOE  Data 
Report  "  for  clarity  regarding  reporting  of 
data.  The  first  definition  is  taken  from 
the  final  TANF  rule  published  April  12. 
1999  (64  FR  17720).  The  second 
definition  is  self-explanator>-. 

We  propose  a  definition  of  "Stale  "  to 
mean  each  of  the  50  States  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands.  Guam,  and 
American  Samoa.  This  definition  is 
consistent  with  the  definition  in  section 
419(a)(5)  of  the  Act. 

We  have  included  a  definition  of  the 
"Food  Stamp  Program"  and  have 
explained  the  following  acronyms: 
"CHIP  "  is  the  Children's  Health 
Insurance  Program  described  in  title 
XXI  of  the  Social  Security  Act.  "HCFA" 
is  the  Health  Care  Financing 
.\dministiation.  "'Medicaid'"  is  a  State 
program  of  medical  assistance  operated 
in  accordance  with  a  State  plan  under 
title  XIX  of  the  Social  Security  Act.  and 
"MSIS"  is  the  Medicaid  Statistical 
Information  System.  We  also  propose  to 
use  the  acronym  "TANF  "  for  the 
Temporary  Assistance  for  Needy 
Families  program. 

We  use  the  term  "we"  throughout  the 
regulatory  text  and  preamble.  The  term 
"we"  (and  any  other  first  person  plural 
pronouns)  means  the  Socretary-  of 
Health  and  Human  Services  or  any  of 
the  following  individuals  or 
organizations  acting  in  an  official 
capacity  on  the  Secretary's  behalf:  The 
Assistant  Secretary'  for  Children  and 
Families,  the  Department  of  Health  and 
Human  Services,  and  the 
Administration  for  Children  and 
Families. 

Section  270.3— What  Is  the  Annual 
Maximum  Amount  We  Will  Avtwd  and 
the  Maximum  Amount  That  a  Stale  Can 
Receive  Each  Year? 

In  paragraph  (a),  we  propose  to  award 
S200  million  in  bonus  funds  for  each  of 
fiscal  years  2002  and  2003  and  any 
subsequent  years  if  Congress  authorizes 
the  continuation  of  the  bonus  awards 
and  appropriates  funds.  Section 
403(a)(4)(D)(ii)(I)  of  the  Act  stales  that 
"the  average  annual  total  amount  of 
grants  to  be  made  under  this  paragraph 
for  each  bonus  year  equals 
S200.000.000."  We  have  interpreted  this 
statement  to  mean  that  the  actual 
amount  of  bonus  funds  awarded  for 
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each  bonus  year  could  vary  as  long  as 
a  total  of  SI  billion  was  awarded  over 
the  five  year  period.  However,  after 
consultation  with  Interested  parties,  we 
beUeve  that  we  would  foster  the  positive 
effects  of  the  bonus  by  aiming  to  award 
5200,000.000  in  each  of  these  bonus 
years.  We  believe  that  a  fixed, 
substantial  award  amount  each  bonus 
year  provides  States  with  a  significant 
incentive  that  remains  constant  and 
promotes  continuity  of  effort.  Of  course, 
the  bonus  amounts  for  fiscal  years 
beyond  FY  2003  will  be  determined 
based  on  any  new  authorizations  and 
appropriations. 

In  paragraph  (b)  of  this  section,  we 
specify  that  the  amount  payable  to  a 
State  for  a  bonus  year  may  not  exceed 
five  percent  of  the  State's  family 
assistance  grant,  as  specified  in  section 
403(a)(4)fB){ii)  of  the  Act.  See  the 
Appendix  to  this  NPRM  for  a  list  of  the 
potential  maximum  amounts  that  could 
be  awarded  to  each  State  annually, 
based  on  the  statutory  limitation. 

Section  270.4— On  What  Measures  Will 
We  Base  the  Bonus  Awards? 

In  paragraph  (a)  of  this  section,  we 
propose  to  base  the  high  performance 
bonus  awards  on  four  work  measures 
and  three  non-work  measures. 

These  proposed  provisions  reflect  the 
importance  we  place  on  work  as  a 
primary  goal  of  TANF.  They  also  reflect 
our  concern  that  the  lives  of  children 
and  families  in  the  State,  particularly 
low-income  children  and  families, 
should  also  be  a  focus  of  our  attention 
in  relation  to  the  TANF  program. 

As  discussed  more  fully  below  in 
<)  270.6.  States  may  select  the  work 
measures  on  which  they  wish  to 
compete,  and  they  will  be  ranked  on 
these  measures.  Because  we  will  be 
using  Census  Bureau  data  as  the  data 
source  for  the  measure  on  family 
formation  and  family  stability  and  the 
measure  on  participation  in  the  Food 
Stamp  Program,  we  will  rank  all  eligible 
States  on  these  measiues.  For  the 
measure  on  participation  in  Medicaid/ 
CHIP,  we  will  obtain  data  from  States 
based  on  matching  records  of 
individuals  leaving  TANF  assistance 
with  Medicaid/CHIP  enrollment 
records.  We  will  also  rank  all  eligible 
States  on  this  measure.  We  emphasize 
that,  if  a  State  wishes  to  be  considered 
for  a  bonus  in  relation  to  any  measure, 
it  must  submit  the  information  in 
Sections  One  and  Three  of  the  SSP-MOE 
Data  Report. 

Work  Measures 

In  paragraph  (b).  we  propose  that, 
beginning  in  FY  2002.  we  will  measure 
State  performance  based  on  four  work 


measures.  States  may  compete  on  one, 
any  number  of,  or  none  of  these  work 
measures.  We  will  score  and  rank 
competing  States  and  award  bonuses  to 
the  ten  States  with  the  highest  scores  in 
each  measure. 

We  are  proposing  these  four  measures 
because  we  believe  that  work  measures 
most  directly  promote  the  purpose  of 
TANF  as  stated  in  section  401  of  the 
Act,  i.e.,  "increase  the  flexibility  of 
States  in  operating  a  program  designed 
to  end  the  dependence  of  needy  parents 
on  government  benefits  by  promoting 
job  preparation,  work,  and  marriage 
•  *  *  " 

In  addition,  these  work  measures 
relate  to  three  of  the  four  statutory  goals. 
While  they  relate  most  directly  to  goal 
two.  (i.e.,  to  "end  the  dependence  of 
needy  parents  on  government  benefits 
by  promoting  job  preparation,  work,  and 
marriage)."  they  also  address  goal  one 
indirectly,  (i.e..  to  "provide  assistance  to 
needy  families  so  that  children  may  be 
cared  for  in  their  own  homes  or  in  the 
homes  of  relatives")  as  the  provision  of 
temporary  cash  assistance  and  other 
services  leading  to  employment 
strengthens  families  and  help  keep  them 
together.  We  also  believe  the  work 
measures  support  the  maintenance  of 
families  in  goal  four.  (i.e..  to  "encourage 
the  formation  and  maintenance  of  two- 
parent  families")  as  a  substantial  body 
of  evidence  indicates  that  continued 
unemployment  is  associated  with  an 
increased  incidence  of  marital  break-up. 

The  four  work  measures  are:  |ob 
Entry;  Success  in  the  Work  Force  (Job 
Retention  and  Earnings  Gain):  and 
improvement  &om  the  prior  fiscal  year 
in  each  of  these  measures. 

We  will  use  the  proposed  measures  to 
measure  State  performance  along  three 
parameters  of  employment:  the  extent  to 
which  States  are  moving  recipients  into 
the  work  force,  the  degree  to  which 
recipients  are  able  to  remain  in  the  work 
force,  and  the  quality  of  the  recipients' 
jobs.  In  different  ways,  all  four  measures 
reflect  a  State's  success  in  moving 
families  from  welfare  to  work.  Full 
success  requires  not  only  getting 
recipients  into  jobs,  but  also  keeping 
them  in  jobs  and  increasing  earnings  in 
order  to  reduce  dependency  and  enable 
families  to  support  themselves  over  the 
long  term.  Our  measures  address  all 
these  aspects  of  success. 

Overall,  we  believe  these  measures 
reflect  the  cridcal  importance  of  and 
emphasis  on  work  in  the  TANF 
program;  are  generally  consistent  with 
State  data  collection  efforts;  and  reflect 
substantial  agreement  that,  taken 
together,  positive  outcomes  on  these 
measures  would  be  associated  with 


achievement  of  employment-based  self- 
sufficiency. 

In  paragraph  (b)(31.  we  propose  that 
States  have  the  option  to  compete  on 
one,  any  number  of,  or  none  of  the  work 
measures  specified  in  this  section.  The 
opportunity  to  compete  for  one  or  more 
work  measures  furthers  Congressional 
intent  to  support  State  flexibility  in  the 
design  and  operation  of  their  TANF 
programs.  We  also  know  that  States  are 
in  different  stages  of  implementing  the 
TANF  program,  have  diverse 
programmatic  emphases,  and  vary  in 
their  current  levels  of  performance.  We 
believe  that  offering  States  the  option  to 
choose  from  a  list  of  work  measures 
allows  States  that  have  different  work 
philosophies  to  compete  fairly  for 
bonuses  and  compete  in  the  areas  of 
their  highest  achievement.  Compared  to 
a  single  measure,  multiple  measures  are 
less  likely  to  distort  State  policy 
decisions  or  to  cause  unintended 
consequences. 

We  discuss  our  proposal  to  award  the 
bonus  to  the  ten  States  with  the  highest 
scores  in  each  measure  in  the  preamble 
discussion  of  §  270.6. 

Measures  for  Supporting  Working 
Families 

One  of  the  key  goals  of  welfare  reform 
is  to  support  and  sustain  working 
families.  Food  Stamps  and  Medicaid  are 
potentially  essential  supports  during  the 
period  when  families  are  working  but 
are  not  yet  earning  at  the  level  that  will 
enable  them  to  achieve  full  self- 
sufficiency  The  Administration  and 
others  have  expressed  concern  at  the 
falling  levels  of  coverage  in  these 
programs.  Therefore,  we  have 
implemented  a  variety  of  strategies  to 
prompt  States  to  reach  working  families 
who  are  eligible. 

•  Food  Stamps 

Like  child  care,  the  Earned  Income 
Tax  Credit,  and  Medicaid,  receipt  of 
food  stamps  is  an  important  support  for 
working  families.  Our  colleagues  at  U.S. 
Department  of  Agriculture  (USDA)  are 
committed  to  working  with  States  to 
ensure  that  eligible  families  obtain  food 
stamps.  Families  with  incomes  up  to 
130  percent  of  the  poverty  line,  or 
$17,748  for  a  family  of  three,  can  be 
eligible  for  food  stamps.  A  typical 
family  of  three  with  a  full  time  worker 
earning  the  minimum  wage  can  get  $220 
a  month  in  food  stamps. 

In  recent  years.  States  have  taken 
remarkable  action  to  revolutionize  the 
welfare  system.  A  strong  economy 
combined  with  innovative  State  policies 
and  an  unyielding  commitment  to 
helping  families  become  self-sufficient 
as  they  move  from  welfare  to  work  has 


resulted  in  a  dramatic  decline  in  the 
number  of  families  receiving  cash 
assistance.  Many  more  individuals  are 
now  working  to  support  themselves  and 
their  families  than  ever  before.  Critical 
to  their  continued  success,  however,  is 
their  ability  to  feed  their  families 
adequately.  Food  stamps  can  help 
parents  working  full-time  at  minimum 
wage  who  are  taking  advantage  of  the 
maximum  Earned  Income  Tax  Credit  to 
escape  poverty.  In  some  cases,  these 
individuals  may  only  be  able  to  keep 
their  jobs  and  feed  their  families 
because  food  stamps  help  make  ends 
meet. 

Participation  In  the  Food  Stamp 
Program,  however,  has  decreased 
dramatically  in  recent  years.  Since 
March  1996,  participation  has  fallen  by 
over  7  million  people.  One  group  for 
which  participation  is  especially  low  is 
the  working  poor;  only  39  percent  of 
individuals  with  earnings  who  are 
eligible  for  food  stamps  benefits 
participate  in  the  Food  Stamp  Program, 
compared  to  a  participation  rate  of  71 
percent  overall. 

Food  stamps  can  make  the  difference 
between  living  in  poverty  and  moving 
beyond  it.  It  is  imperative  to  the  success 
of  welfare  reform,  and  more 
fundamentally  to  the  well-being  of  all 
Americans,  that  States  devote  attention 
to  making  sure  that  needed  supportive 
services,  in  particular  food  stamps,  are 
available  to  those  families  that  have  left 
welfare  but  remain  poor. 

The  President  recendy  announced  a 
series  of  actions  to  help  ensure  working 
families  access  to  food  stamps, 
including:  (1)  Allowing  States  to  make 
it  easier  for  working  families  to  own  a 
car  and  still  be  eligible  for  food  stamps; 
(2)  simplifying  food  stamp  reporting 
rules  to  reduce  bureaucracy  and 
encourage  work;  and  (3)  launching  a 
nationwide  public  education  campaign 
and  a  toll-free  hotline  to  help  working 
families  know  whether  they're  eligible 
for  food  stamps. 

As  part  of  this  effort,  USDA  has 
published  "The  Nutrition  Safety  Net  at 
Work  for  Families:  A  Primer  for 
Enhancing  the  Nutrition  Safety  Net  for 
Workers  and  Their  Children."  a 
companion  piece  to  the  DHHS  Medicaid 
guide  discussed  below.  This  Food 
Stamps  guide  will  assist  State,  local  and 
community  leaders  in  understanding 
Food  Stamp  Program  access 
requirements.  It  also  includes  the 
following  best  practices  for  serving 
working  families  already  implemented 
in  some  communities. 

1.  The  State  agency  can  take  steps  to 
inform  low-income  households  about 
the  availability,  eligibility  requirements, 
application  procedures,  and  benefits  of 


the  Food  Stamp  Program.  For  example. 
States  could: 

•  Submit  a  Program  Information  Plan 
to  the  Food  and  Nutrition  Service,  as 
specified  at  Section  11(e)  of  the  Food 
Stamp  Act  of  1977. 

•  Implement  a  loll-free  telephone 
number  for  application  and  enrollment 
information. 

•  Place  billboards  and  posters  in 
places  frequented  by  low-income 
families. 

•  Provide  flyers  or  brochures  to 
community  organizations  that  work 
with  low-income  households. 

•  Produce  public  ser\'ice 
annoimcements  for  radio  and  television. 

•  Develop  partnerships  with  private 
sector  entities  such  as  retail  grocers  to 
display  or  distribute  materials. 

2.  Tne  State  agency  can  take  steps  to 
simplify  the  Food  Stamp  application 
and  recertification  process  for  working 
families.  For  example.  States  could: 

•  Shorten  application  forms. 

•  Use  joint  Food  Stamp-TANF- 
Medicaid  applications. 

•  Increase  the  availability  of 
application  sites. 

•  Place  Food  Stamp  workers  in  the 
community  (hospitals,  health  centers, 
schools  or  one-stop  centers)  and  in 
TANF  sites  for  States  where  programs 
are  administered  separately. 

•  Adopt  flexible,  family-friendly 
hours  so  parents  do  not  have  to  miss 
work  for  eligibility  and  redetermination 
interviews. 

•  Clarify  Inconsistencies  by  telephone 
or  mail. 

•  Conduct  staff  training  on  the  three 
programs. 

•  Encourage  Food  Stamp  applications 
even  if  the  TANF  application  halts. 

3.  The  Slate  agency  can  take 
advantage  of  the  option  to  extend 
categorical  eligibility  to  participants  in 
programs  that  receive  the  majority  of 
their  funding  from  sources  other  than 
TANF. 

4.  The  State  agency  can  adopt  income 
reporting  waivers  to  ease  the  reporting 
burdens  of  working  femllies.  States  may 
request  to: 

•  Implement  a  quarterly  reporting 
system  for  households  with  earnings, 
and  allow  quarterly  reporting  of 
unearned  income  for  such  households. 

•  Allow  for  6-month  recertifications. 

•  Increase  the  reporting  threshold 
from  $2S  to  SIOO. 

5.  The  State  agency  can  take  steps  to 
educate  families  receiving  Food  Stamps 
about  possible  continuous  eligibility, 
regardless  of  discontinued  TANF 
receipt.  For  example.  States  could: 

•  Advise  families  to  report  earnings 
instead  of  simply  calling  to  have  their 
case  closed  or  not  going  through  the 
redetermination  process. 


•  Review  closed  TANF  cases  in 
-  which  Food  Stamps  was  not  continued, 
and  inform  families  with  cases  closed  in 
error  of  their  entitlement  to  restore 
benefits. 

We  believe  States  who  use  these  best 
practices  are  likely  to  increase 
enrollment  of  eligible  families,  and 
therefore,  to  perform  better  on  the 
outcome  measure  below.  Along  with 
encouraging  and  assisting  States  in 
using  these  best  practice  innovations  to 
help  ensure  working  families  access  to 
food  stamps,  USDA  is  also  committed  to 
vigorous  enforcement  of  the  food  stamp 
law  and  will  investigate  complaints 
about  State  and  local  practices  and 
pursue  administrative  and  legal  action 
as  required. 

•  Medicaid/CHIP 

Medicaid  enrollment  dropped  by 
about  1  million  from  1996  to  1997. 
Though  there  are  many  potential 
reasons  for  the  decline,  we  do  not  have 
any  definitive  answers  about  why  it  has 
occurred.  Improvements  in  earnings  and 
employment  resulting  from  the  strong 
national  economy  have  probably  played 
an  important  role  in  this  decline, 
making  it  possible  for  some  low-income 
Medicaid  families  to  find  jobs  that  offer 
health  insiuance.  It  is  also  important  to 
note  that,  while  Medicaid  enrollment 
has  declined,  the  number  of  people 
under  the  poverty  level  who  are 
uninsured  has  not  increased  in  the  last 
few  years.  Changes  in  attitudes  toward 
public  assistance  may  also  be  playing  a 
role  in  falling  TANF.  Food  Stamp,  and 
Medicaid  caseloads. 

To  help  States  navigate  the 
opportunities  and  challenges  inherent 
in  providing  Medicaid  to  all  eligible 
families.  DHHS  developed  and  issued 
''Supporting  Families  in  Transition;  A 
Guide  to  Expanding  Health  Coverage  in 
the  Post-Welfare  Reform  Worid  "  This 
publication  was  sent  to  all  State 
Medicaid  Directors  and  other  Interested 
parties.  We  have  a  follow-up  strategy 
that  includes  an  educational 
component,  aggressive  outreach,  and  a 
proactive  enforcement  process.  We  are 
also  undertaking  research  acti\'ities  to 
promote  increased  participation  of 
eligible  individuals  in  these  programs 

It  is  in  this  context  that  we  are 
proposing  performance  measures  related 
to  Food  Stamps  and  the  Medicaid/CHIP 
programs  that  will  reward  State  efforts 
to  support  work,  self-sufficiency,  and 
the  well-being  of  low-income  eligible 
famibes  through  rewarding  States  for 
year  to  year  improvements.  We  believe 
that  basing  high  performance  bonus 
awards'  on  these  measures  will  provide 
another  valuable  strategy  in  the 
Admlnistrations's  efforts  to  advance  the 
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goals  of  welfare  refonn,  focus  attention 
on  these  critical  supports,  assist 
working  families,  improve  outcomes  for 
children,  and  encourage  States  to  lake 
action  to  increase  the  likelihood  that 
low-income  families  not  receiving  cash 
assistance  will  participate. 

We  have  taken  a  similar  approach  in 
developing  these  two  measures.  Each  is 
designed  as  an  improvement  measure: 
each  measure  will  receive  $20  million 
in  bonus  funds.  In  addition,  the  food 
stamp  and  the  Medicaid/CHIP  measures 
are  also  similar  in  that  we  have 
proposed  "quahfying  conditions"  in 
each  measure.  These  conditions  are 
ones  a  State  must  meet  in  order  to  be 
eligible  to  compete  for  the  bonus.  For 
both  Food  Stamps  and  Medicaid/CHIP, 
these  conditions  include  requirements 
of  law  and  regulation  that  States  must 
meet.  For  Medicaid/CHIP,  these 
conditions  also  include  a  nimiber  of 
options  a  State  must  take  to  maximize 
participation  of  those  eligible  for 
Medicaid  and  CHIP. 

This  difference  in  the  design  of  the 
food  stamp  and  the  Medicaid/CHIP 
qualifying  conditions  reflects  the  nature 
of  the  two  programs.  The  Medicaid  law 
and  regulations  provide  States 
considerable  flexibility  and  makes  a 
broad  set  of  such  programmatic  options 
available  to  States.  In  contrast,  the  Food 
Stamp  Program  offers  very  little  State 
option  or  flexibility  in  these  areas 
because  it  has  national  standards  of 
eligibility  with  many  key  service 
requirements  mandated  by  statute. 
However,  we  invite  comments  on 
whether  the  decision  to  include 
qualifying  conditions  is  appropriate,  as 
well  as  whether  the  specific  conditions 
and  distinctions  made  between  the 
programs  are  valid. 

A.  Meastire  of  Participation  by  Low- 
Income  Working  Families  in  the  Food 
Stamp  Program 

In  paragraph  (c)(1),  we  identify 
certain  qualifying  conditions,  i.e., 
practices  that  a  State  must  be  in 
compliance  with  in  order  to  compete  for 
a  high  performance  bonus  related  to 
food  stamp  participation: 

(i)  The  State  agency  has  issued  policy 
instructions  or  regulations  clearly 
specifying  that,  at  first  contact  with  the 
State  agency  which  administers  the 
Food  Stamp  Program,  individuals  must 
be  informed  of  the  opportunity  to  apply 
for  food  stamps  in  accordance  with  7 
CFR  273.2(c)(1)- 

(ii)  The  State  agency  has  issued  policy 
instructions  or  regulations  clearly 
specifying  that  food  stamp  application 
forms  are  to  be  readily  accessible  and 
available  upon  request,  in  accordance 
with  7  CFR  273.2(c)(3). 


(iii)  As  evidenced  through  policy 
instructions,  regulations,  and 
administrative  reviews,  the  State  agency 
is  complying  with  application 
processing  time  frames  and  expedited 
service  rules,  as  required  by  7  CFR 
273.2(e). 

(iv)  As  evidenced  through  policy 
instructions,  regulations,  and 
administrative  reviews,  the  State  agency 
has  taken  steps  to  prevent  inappropriate 
denials  and  terminations  of  eligible  food 
.stamp  participants  who  have  lost  TANF 
eligibility,  in  accordance  with  7  CFR 
273.12(f).  Since  food  stamp  eligibility  is 
not  based  on  TANF  eligibility.  States 
may  not  deny  food  stamp  eligibility  to 
a  family  or  family  member  simply 
because  the  family  is  ineligible  for 
TANF. 

These  required  qualifying  conditions 
reflect  food  stamp  policies  that  are 
required  by  statute  or  regulation.  We  do 
not  believe  that  a  State  which  is  out  of 
compliance  with  these  requirements 
should  be  eligible  for  a  bonus.  The  Food 
and  Nutrition  Service  of  the  U.S. 
Department  of  Agriculture  will 
determine  whether  a  State  is  meeting 
these  conditions  through  its  ongoing 
oversight  of  the  Food  Stamp  Program 

In  paragraph  (c)(2).  we  are  proposing 
the  outcome  measure  on  which  the 
bonus  will  be  based.  Beginning  in  FY 
2002.  we  will  measure  the  improvement 
in  the  number  of  low-income  working 
families  (i.e..  families  with  children 
under  the  age  of  18  who  have  an  income 
of  less  than  130  percent  of  poverty  and 
earnings  equal  to  at  least  half-time,  full- 
year  employment  at  minimum  wage) 
receiving  food  stamps  as  a  percentage  of 
the  number  of  low-income  families 
working  in  the  State,  using  the  same 
definition.  For  any  given  year,  we  will 
compare  a  State's  performance  on  this 
measure  to  its  performance  in  the 
previous  year,  beginning  with  a 
comparison  of  CY  2000  to  CY  2001, 
based  on  Census  Bureau  data.  We  will 
rank  all  States  and  will  award  bonuses 
to  the  10  States  with  the  greatest 
percentage  improvement  in  this 
measure. 

We  are  proposing  this  outcome 
measure  in  order  to  reward  States  that 
have  identified  and  implemented 
successful  strategies  to  provide  food 
stamps  to  eligible,  low-income  working 
families. 

B.  Measure  of  Participation  of  Low- 
Income  Families  in  the  Medicaid  and 
CHIP  Programs 

In  paragraph  (d)(1),  we  identify 
certain  qualifying  conditions  that  a  State 
must  meet  in  order  to  compete  for  a 
high  performance  bonus  related  to  the 
Medicaid  and  CHIP  programs,  based  on 


requirements  in  Medicaid  law  and 
regulation:  in  paragraph  (d)(2).  we 
propose  that  the  State  must  document 
that  it  has  adopted  at  least  two  of  a  list 
of  seven  State  options,  (i.e.. 
programmatic  policies  or  practices  that 
are  designed  to  facilitate  Medicaid  and 
CHIP  eiuollment  and  the  retention  of 
ehgible  children  and  families.)  In 
paragraph  (d)(3).  we  propose  the 
specific  outcome  measure  on  which  the 
bonus  would  be  awarded. 

We  propose  the  following  qualifying 
conditions  in  paragraph  ld)(l): 

(1)  The  State  has  issued  policy 
instructions  or  regulations  clearly 
specifying  that,  at  first  contact  with  the 
TANF  agency  (when  the  TANF  agency 
is  also  the  Medicaid  agency),  an 
individual  must  be  given  the 
opportunity  to  apply  for  Medicaid  in 
accordance  with  42'CFR  435.906; 

(2)  When  eligibility  under  section 
1931  of  the  Act  is  lost  due  to  hours  of, 
or  earnings  from,  employment  or  loss  of 
time-limited  earning  disregards,  the 
State  issues  to  the  affected  family  a 
v«-itten  notice  that  meets  the 
requirements  of  section  1925(a)(2)(A)  of 
the  Act  and  a  card  or  other  evidence  of 
the  family's  entitlement  to  assistance  as 
required  under  section  192S(al(2)(B)  of 
the  Act; 

(3)  The  State  has  issued  policy 
instructions  or  regulations  clearly 
specifying  that  family  members  may  not 
be  terminated  from  Medicaid  imtil  it  has 
been  determined  that  they  are  not 
eligible  under  any  other  Medicaid 
group;  and 

(4)  The  State  has  fulfilled  aU  data 
requirements  under  the  law,  including 
being  up  to  date  on  all  Medicaid  and 
CHIP  data  submissions,  and  having  the 
MSIS  on-line  and  operating  properly. 

All  of  these  programmatic  criteria 
reflect  State  policy  actions  and 
processes  that  are  mandated  by 
Medicaid  statute  or  regulation,  and  we 
do  not  believe  that  a  State  that  is  out  of 
compliance  with  these  requirements 
should  be  eligible  for  a  bonus  related  to 
Medicaid  and  CHIP  participation.  We 
propose  that,  to  be  eligible  for  the 
bonus.  States  must  fulfill  these  required 
conditions.  HCFA  will  verify  States' 
compliance  through  State 
documentation  and  the  agency's 
ongoing  oversight  of  the  Medicaid/CHIP 
programs. 

In  addition  to  complying  with  these 
qualifying  conditions,  we  propose  that 
applicant  States  must  meet  at  least  two 
qualifying  State  options.  Those  are 
programmatic  options  that  are  designed 
to  maximize  participation  by  those 
eligible  for  Medicaid  and  CHIP.  We 
propose  that  a  State  that  adopts  at  least 
two  of  the  qualifying  options  below  (in 
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addition  to  satisfying  the  required 
qualifying  conditions  described  above) 
would  be  eligible  to  compete  for  the 
high  performance  bonus  related  to 
Medicaid  and  CHIP,  based  on  the 
outcome  measure  in  paragraph  (d)(3). 
We  propose  that  States  provide 
documentation  demonstrating  that  they 
have  adopted  two  or  more  of  these 
optional  measures.  HCFA  will  verify 
compliance  through  the  agency's 
ongoing  review  of  the  Medicaid/CHIP 
programs.  We  believe  States  that 
exercise  these  options  are  likely  to 
increase  eim>llment  of  eligible  families, 
and  therefore,  to  perform  better  on  the 
outcome  measure  in  paragraph  (d)(3)  as 
discussed  below. 
Prommmatic  Options: 

(1)  The  State  accepts  mail-in  or 
phone-in  applications  for  Medicaid  for 
families  and  children,  which  can  be 
completed  without  a  face-to-face 
interview; 

(2)  State  Medicaid  workers  have  been 
oulstationed  at  locations  in  addition  to 
the  locations  required  under  42  CFR 
435.904  (c)(1)  and  (c)(2): 

(3)  The  State  has  expanded  Medicaid 
eligibility  for  recipient  and  applicant 
families  through  the  use  of  less 
restrictive  methodologies,  authorized  by 
section  1931(b)(2)  (B)  and  (C)  of  the  Act: 

(4)  The  State  uses  a  definition  of 
"imemployed  parent"  that  includes 

parents  who  are  employed  more  than 
100  hours  per  month,  as  authorized 
under  45  CFR  233.101  and  section 
1931(d)  of  the  Act; 

(5)  The  State  provides  continuous 
Medicaid  eligibility  for  children  for  a 
period  of  time  without  regard  to  change.s 
in  circumstances,  as  authorized  by 
section  1902(e)(12)  of  the  Act; 

(61  The  State  provides  a  period  of 
presumptive  Medicaid  eligibility  for 
children,  as  authorized  by  section 
1920Aof  the  Act;or 

(7)  The  State  has  simplified  the 
enrollment  and  re-emt)llment  processes 
for  children  and  low-income  families  by 
implementing  such  improvements  as 
shortened  application  forms. 

Once  the  State.s  are  identified  as 
eligible  for  consideration,  based  on  the 
qualifying  conditions  and  options  in 
paragraphs  (d)(1)  and  (d)(2).  we  propose 
a  specific  outcome  measure  for 
determining  which  States  would  receive 
a  bonus.  The  outcome  measure  we  are 
proposing  in  paragraph  (d)(3)  would 
assess  Medicaid  and  CHIP  participation 
among  persons  leaving  TANF 
assistance.  The  population  whose 
Medicaid/CHIP  participation  would  be 
measured  is  those  individuals  whose 
TANF  assistance  cases  were  closed  in 
the  calendar  year  who  also  were 
enrolled  in  Medicaid  or  CHIP  at  the 


time  of  case  closure.  The  measure  of 
State  performance  would  be  the 
percentage  of  such  individuals  who  are 
enrolled  in  Medicaid  or  CHIP  six 
months  after  leaving  TANF  (and  who 
are  not  currently  receiving  TANF 
assistance  in  that  month). 

We  chose  this  approach  because 
nearly  all  individuals  leaving  TANF  are 
likely  to  be  eligible  for  a  minimum  of 
six  months  of  transitional  Medicaid 
under  section  1925  or  to  qualify  for 
Medicaid  under  other  eligibility  groups 
(e.g.,  section  1931,  poverty-related 
children)  or  to  be  eligible  for  CHIP. 
Continued  health  insurance  coverage  is 
a  critical  support  to  families  making  the 
transition  from  welfare  to  self- 
sufficiency,  and  we  expect  States  to 
achieve  a  high  rale  of  Medicaid  and 
CHIP  participation  among  this 
population  in  order  to  be  considered 
high  performers.  We  propose  that 
bonuses  would  be  awarded  to  the  ten 
States  with  the  largest  percentage 
improvement  in  their  Medicaid/CHIP 
participation  rates. 

The  data  for  this  measure  will  be 
submitted  quarterly  by  States  at  an 
aggregate  level  for  purposes  of  this 
evaluation.  States  will  obtain  these  data 
by  matching  records  of  individuals 
leaving  TANF  assistance  with 
Medicaid/CHIP  eiu-ollment  data. 

We  also  considered  an  outcome 
measure  that  would  capture  State 
performance  in  eiuolling  and  retaining 
all  eligible  families  and  children  in 
Medicaid  and  CHIP,  regardless  of  their 
former  or  current  welfare  status.  This 
measure  would  reward  States  for  the 
Medicaid  and  CHIP  participation  of 
those  families  and  children  leaving 
TANF  assistance,  and  also  for  the 
participation  of  eligible  families  and 
children  who  may  not  participate  in,  be 
diverted  from,  or  may  not  have  any 
contact  with,  the  TANF  program. 

In  operational  terms,  this  measure 
would  be  based  on  data  from  the  Census 
Btu«au,  supplemented  with  data  from 
State  MSIS  data  and  HCFA  Form  21-E. 

After  careful  consideration,  we 
proposed  an  outcome  measure  limited 
to  individuals  leaving  TANF  assistance 
because  we  believe  that  it  better 
captures  the  mission  and  responsibility 
of  the  TANF  agency  to  move  families 
toward  self-sufficiency.  While  the 
broader  population  measure  would 
reflect  a  critical  goal  of  expanding 
health  coverage  and  also  encourage 
States  to  enroll  eligible  individuals  who 
are  diverted  from  TANF  assistance,  the 
proposed  measure  is  more  directly 
related  to  the  goals  and  purposes  of 
TANF.  We  invite  comments  on  this 
matter. 


Measure  of  Family  Formation  and 
StabUity 

In  paragraph  (e).  we  propose  that, 
begiiining  in  FY  2002,  we  will  mea.sure 
the  percentage  increase  in  all  children 
below  200  percent  of  poverty  who 
reside  in  married  couple  families,  based 
on  a  comparison  of  data  between  CY 
2000  and  CY  2001  bom  the  Census 
Bureau.  For  any  given  subsequent  year, 
we  will  compare  a  State's  performance 
on  this  measure  to  its  performance  in 
the  previous  year.  We  will  rank  all 
States  and  award  bonuses  to  the  ten 
States  with  the  greatest  percentage 
increase  in  this  measure,  if  they  have 
filed  the  information  in  Sections  One 
and  Three  of  the  SSP-MOE  DaU  Report 
Like  the  Food  Stamps  and  Medicaid/ 
CHIP  measures,  a  total  of  $20  million 
will  be  awarded  for  this  improvement 
measure. 

We  are  proposing  this  measure  of 
family  formation  and  family  stability  for 
several  reasons:  the  law's  emphasis  on 
promoting  marriage  and  encouraging  the 
formation  and  maintenance  of  two- 
parent  famiUes  (section  401(a)  of  the 
Act);  our  concern  for  the  well-being  of 
children  and  families,  particularly  low- 
income  families:  and  our  interest  in 
stimulating  successful  State  initiatives 
in  this  area.  The  number  of  parents 
living  with  a  child  is  generally  tied  to 
the  amoimt  and  quality  of  human  and 
economic  resources  available  to  that 
child.  Children  who  live  in  a  household 
with  one  parent  are  five  times  more 
likely  to  have  family  incomes  below  the 
poverty  line  than  are  children  whe  grow 
up  in  a  household  with  two  parents. 

We  also  know  that  children  who  live 
with  only  one  parent  suffer  more 
emotional,  behavioral,  and  intellectual 
problems.  They  are  at  greater  risk  of 
dropping  out  of  school,  alcohol  and 
drug  use.  adolescent  pregnancy  and 
childbearing.  juvenile  delinquency, 
mental  illness,  and  suicide. 

Using  this  measure  would  entail  no 
new  data  collection  responsibilities  on 
the  part  of  States,  assuming  the  Census 
Bureau  data  are  available. 

ConsideratiDn  of  Other  Measures 

During  the  course  of  our  consultations 
and  internal  discussions,  we  considered 
and  evaluated  a  wide  range  of  possible 
measures  and  data  sources.  We  also 
tried  to  keep  in  mind  the  principles  for 
a  high  performance  bonus  system 
developed  by  NGA  and  APHSA:  sought 
to  avoid  additional  data  collection 
requirements  and  costs  and  to  build  on 
existing  systems:  tried  to  focus  on 
positive  rather  than  negative  measures: 
and  attempted  to  avoid  unintended 
consequences.  Specifically,  we 
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considered  a  number  of  other  measures 
related  to  the  non-work  purposes  in  the 
law.  These  included: 

•  Child  support:  The  average  monthly 
number  of  TANF  families  that  have  both 
earned  income  and  child  support  paid 
within  the  same  month. 

•  Diversion:  The  number  of 
applicants  with  a  financial  payment 
diverted  from  the  TANF  cash  assistance 
program  divided  by  the  number  of 
newly  approved  cash  assistance  cases. 

•  Out-of-wedlock  births:  Measures  of 
such  births  to  TANF  recipients,  to  all 
persons  in  the  State  as  a  whole,  or  in 
relation  to  the  same  standards  and 
provisions  as  defined  in  the  bonus  to 
reward  decrease  in  illegitimacy  ratios 
(section  403(a)(2)  of  the  Act). 

•  Child  poverty:  The  reduction  in  the 
State's  rate  of  child  poverty  for  all 
families  with  children  under  age  18  and 
the  reduction  in  the  rate  of  child 
poverty  for  working  families  with 
children  under  age  18.  i.e..  families  with 
earnings  equivalent  to  half-time  full 
year  employment  (parallel  to  the  food 
stamp  measure). 

(See  the  following  preamble  section 
entitled  "Discussion  of  Other  Issues 
Related  to  Performance  Measurement" 
in  which  we  address  other  measures 
and  data  sources  we  also  considered.) 

For  several  reasons,  we  did  not 
include  a  number  of  potential  measures 
where  there  were  other  mechanisms  in 
the  statute  for  addressing  them.  First, 
we  were  concerned  that  inclusion  of  too 
many  measiu^s  would  spread  the  bonus 
funds  too  thinly  and  thereby  weaken 
their  ability  to  provide  incentives  to 
States  to  achieve  the  goals  and  purposes 
of  TANF.  Second,  we  believed  the 
measures  duplicated  other  measures  for 
which  performance  funding  is  already 
in  place,  e.g..  out-of-wedlock  birth 
reduction  and  child  support 
enforcement,  or  where  there  are  other 
mechanisms  to  monitor  and  correct 
Slate  performance  (child  poverty). 
Finally,  we  were  particularly  aware  of 
the  issue  of  diversity  among  States  and 
how  that  diversity  might  impact  the 
design  and  implementation  of  the  high 
performance  bonus  award  system.  There 
was  general  agreement  that  the  uneven 
resources  and  multiple  differences  in 
economic  and  demographic 
circumstances  and  program  and 
caseload  characteristics  among  States 
were  serious  complicating  factors  in 
designing  a  high  performance  bonus 
system.  For  example,  a  State  with  a 
stronger  economy,  a  less  disadvantaged 
caseload,  or  lower  grant  levels  may  be 
more  successful  in  moving  recipients 
into  jobs  and  off  welfare  than  the  State 
with  a  weak  economy,  a  more 
disadvantaged  caseload,  or  a  higher 


grant  level.  Also,  a  State  which  began 
moving  recipients  into  jobs  several  years 
before  TANF  was  enacted  and  high 
performance  was  measured  may  have 
difficulty  showing  the  same  level  of 
accomplishment  in  current  years. 

However,  we  would  like  to  discuss 
our  consideration  of  a  child  poverty 
measure  in  greater  detail  because  it 
relates  to  two  of  the  goals/purposes  of 
TANF:  promoting  work  and 
employment  and  strengthening  child 
and  family  well-being  by  assisting 
needy  children  in  their  own  homes  or 
in  the  homes  of  relatives. 

Several  innovative  States  are  already 
using  child  poverty  as  a  measure  of  their 
efforts,  and  some  States  are  using  the 
resources  and  flexibility  under  TANF  to 
address  this  issue.  AFDC  was  Umited  in 
its  ability  to  address  child  poverty  in 
that  the  primary  fiexibility  States  had 
was  in  setting  benefit  levels.  In  contrast, 
the  TANF  program  offers  States  the 
opportunity  to  utilize  a  wide  range  of 
investments  to  help  families  escape 
poverty  while  strengthening  their 
commitment  to  work.  These 
investments  include: 

•  Increasing  the  stability  of  work 
through  investments  in  the  wages 
parents  earn  or  the  hours  they  work, 
such  as  employer  partnerships  that 
focus  on  the  first  job.  on  job 
advancement  after  the  first  job,  or  on 
combinations  of  work  and  training; 
mentoring  and  case  management 
strategies:  strategies  that  combine  work, 
education,  and  training:  and  supported 
work  for  families  with  barriers  to  private 
sector  employment: 

•  Utilizing  well-known  strategies  to 
supplement  work,  such  as  more 
generous  earning  disregards,  earnings 
supplements,  and  wage  subsidies: 

•  Improving  child  support,  such  as 
increasing  the  amount  of  support 
collected  from  non-custodial  parents 
that  is  passed  through  to  children: 

•  Helping  families  during  periods 
between  jobs,  such  as  quick  re- 
employment services:  and 

•  Providing  employment  assistance 
for  other  families,  such  as  a  child-only 
family  where  a  caretaker  relative  is  not 
receiving  assistance. 

In  addition,  there  is  empirical 
evidence  from  rigorous  evaluations  that 
several  of  these  strategies  can  be 
effective  in  reducing  poverty.  For 
example,  interim  findings  from  the 
Minnesota  Family  Investment  Program, 
which  implemented  generous  earning 
disregards,  nearly  doubled  the 
percentage  of  fainilies  above  poverty: 
and  a  strongly  employment-focused 
welfare-to-work  program  in  Portland, 
Oregon,  which  stressed  getting 
recipients  higher  paying  jobs  along  with 


higher  quality,  reliable  child  care, 
increased  the  number  of  families  with 
above  poverty  income  by  nearly  one 
quarter. 

We  encourage  States  to  use  the 
available  flexibility  and  resources  to 
pursue  strategies  that  support  working 
families  and  help  move  them  out  of 
poverty.  However,  after  a  full 
consideration  of  all  factors,  we  chose 
not  to  include  a  child  poverty  measure 
in  the  proposed  rule  for  the  following 
reasons: 

•  A  child  poverty  measure  was 
duplicative  of  the  requirements  in 
section  413(i)  of  the  Act  for  States  to 
report  on  their  child  poverty  rates  and 
take  corrective  action  where  any 
increase  in  child  poverty  of  five  percent 
or  more  is  attributable  to  the  TANF 
program  in  the  State;  and 

•  Improvements  in  the  proportion  of 
families  receiving  food  stamps  and 
increases  in  employment  and  earnings 
both  raise  family  income  and  thereby 
contribute  to  poverty  reduction. 

•  Since  the  official  poverty  measure 
does  not  reflect  income  sources  such  as 
food  stamps  or  EITC,  it  may  not 
accurately  reward  State  strategies  to 
support  working  families. 

In  developing  the  NPRM,  we  also 
considered  additional  measures  and 
various  data  sources,  including  the 
Current  Population  Survey  (CPS),  other 
Census  Bureau  surveys,  the  National 
Center  on  Health  Statistics, 
Unemployment  Insurance  data,  and 
State  administrative  data.  Except  for  the 
Census  Bureau's  decennial  and  annual 
demographic  programs,  we  identified 
problems  with  each  of  these  measures 
and  with  the  data  sources  considered, 
e.g.,  lack  of  State-reliable  and 
comparable  data;  data  collection 
burden;  and,  in  some  cases,  lack  of 
consistent  definitions  for  the  measure 
across  the  States.  In  other  cases,  we 
believed  the  measures  duplicated  other 
measures  for  which  performance 
funding  is  already  in  place,  e.g.,  out-of- 
wedlock  birth  reduction  and  child 
support  enforcement. 

For  additional  discussion  of  other 
issues  related  to  performance 
measurement,  including  absolute 
performance,  performance 
improvement,  and  other  measures  and 
data  sources  considered,  please  see  the 
following  preamble  section  entitled, 
"Discussion  of  Other  Issues  Related  to 
Performance  Measurement." 

We  are  committed  to  work  measures 
as  a  major  component  of  the  bonus 
award.  However,  we  invite  comment 
about  whether  we  should  make  changes 
in  these  work  measures  and  whether  we 
should  consider  different  options.  We 
raise  the  following  questions  on  the 


Federal  Register / Vol,  64.  No.  233/Monday.  December  6,  1999/Proposed  Rules  68213 


work  and  non-work  measures  for  public 
consideration: 

1.  Are  the  work  measures  proposed  in 
§  270.4  the  work  measures  we  should  be 
using? 

2.  Are  there  other  measures  and  data 
sources  we  should  consider? 

3.  Does  the  definition  of  "assistance" 
included  in  the  final  TANF  rule  affect 
the  data  captured  in  the  work  measures? 

4.  Should  we  consider  other  measures 
that  address  the  first  purpose  of  the 
TANF  program,  i.e.,  to  assist  needy 
families? 

5.  What  data  sources  should  we 
consider  for  the  non-work  measures  if 
the  Census  Bureau  data  Are  not  available 
for  bonus  awards  in  FY  2002? 

6.  Should  we  consider  measures  that 
would  be  duplicative  or  similar  to 
measures  used  with  other  performance 
awards,  e.g,  a  measure  of  out-of-wedlock 
births? 

7.  Should  we  consider  State 
enforcement  of  the  TANF  non- 
displacement  requirements  in  awarding 
bonuses  and,  if  so.  how? 

Section  270.5  What  factors  will  we  use 
to  determine  a  Slate's  score  on  the  work 
measures? 

In  this  section,  we  propose  the 
specific  definitions  for  each  of  the  work 
measures  and  an  explanation  of  how  we 
will  calculate  the  percentage  rate  for  the 
work  measures,  both  for  the  absolute 
measures  and  for  the  improvement 
measures,  and  rank  State  performance. 

In  paragraph  (a),  we  propose  the 
specific  definitions  for  each  of  the  work 
measures  as  follows: 

The  lob  Entry  Rate  means  the 
unduplicated  number  of  adult  recipients 
who  entered  not  fully  subsidized 
employment  for  the  first  time  in  the 
performance  year  (job  entries)  as  a 
percent  of  the  total  unduplicated 
number  of  adult  recipients  unemployed 
at  some  point  in  the  performance  year. 
Adult  recipients  in  fully  subsidized 
employment  are  not  included  in  the 
numerator  but  are  included  in  the 
denominator. 

We  are  proposing  an  unduplicated 
count  of  adult  recipients  because  we 
believe  that  allowing  one  individual  to 
be  counted  more  than  once  in  the 
numerator  would  unfairly  inflate  a 
State's  performance.  We  are  proposing 
not  to  include  in  the  numerator 
recipients  in  fully  subsidized 
employment  because  that  would 
mitigate  against  self-sufficiency. 
However,  we  are  proposing  to  include 
them  in  the  denominator  because  we 
believe  they  should  be  considered  as 
part  of  the  pool  of  unemployed 
recipients  who  potentially  could  be 
placed  in  unsubsidized  employment 


and,  thus,  could  be  an  incentive  to  the 
State  to  help  these  recipients  obtain  a 
job  that  is  not  fullv  subsidized. 

The  Success  in  the  Work  Force  Rate 
measure  is  composed  of  two 
submeasures  defined  as  follows: 

•  The  fob  Retention  Rate  means  the 
performance  year  sum  of  the 
unduplicated  number  of  employed  adult 
recipients  in  each  quarter  one  through 
four  who  were  also  employed  in  the  first 
and  second  subsequent  quarters,  as  a 
percent  of  the  sum  of  the  unduplicated 
number  of  employed  adult  recipients  in 
each  quarter.  (At  some  point,  the  adult 
might  become  a  former  recipient.)  AdiJt 
recipients  in  fully  subsidized 
employment  are  not  included  in  either 
the  numerator  or  the  denominator;  and 

•  The  Earnings  Gain  Rate  means  the 
performance  year  sum  of  the  gain  in 
earnings  between  the  initial  and  second 
subsequent  quarter  in  each  of  quarters 
one  through  four  for  adult  recipients 
employed  in  both  these  quarters  as  a 
percent  of  the  sum  of  their  initial 
earnings  in  each  of  quarters  one  through 
four.  (At  some  point,  the  adult  might 
become  a  former  recipient.)  Earnings 
gains  of  adult  recipients  in  fully 
subsidized  employment  are  not 
included  in  either  the  numerator  or  the 
denominator. 

We  believe  these  two  submeasures  are 
the  two  most  important  components  for 
determining  success  in  the  workplace. 
We  are  proposing  to  give  job  retention 
a  weight  of  two  compared  to  one  for 
earnings  gain.  We  believe  that  earnings 
gain  is  dependent  on  job  retention  and, 
therefore,  should  be  given  a  lesser 
weight. 

We  are  proposing  that  job  retention  be 
measured  in  the  initial  quarter  and  the 
two  consecutive  subsequent  quarters, 
because  this  is  consistent  with  related 
measures  of  job  retention  in  the  Job 
Training  Partnership  Act,  Welfare-to- 
Work,  and  Work  Investment  Act 
programs. 

We  propose  to  measure  earnings  gain 
from  the  initial  quarter  to  the  second 
subsequent  quarter  because  we  believe 
it  is  more  reasonable  to  expect  earnings 
gain  at  a  later  rather  than  earlier  date. 
We  considered  measuring  a  longer 
period  for  success  in  the  workplace  and 
welcome  comments  from  the  public  on 
whether  we  should  measure  job 
retention  or  earnings  over  a  longer 
period  of  time. 

The  Increase  in  the  lob  Entry  Rate 
means  the  positive  difference  between 
the  performance  year  job  entry  rate  and 
the  comparison  year  job  entry  rale  as  a 
percent  of  the  comparison  year  job  entrv 
rate. 

The  Increase  in  Success  in  the  Work 
Force  Rate  means  the  positive  difference 


between  the  performance  year  success 
in  the  work  force  rate  and  the 
comparison  year  success  in  the  work 
force  rate  as  a  percent  of  the  comparison 
year  success  in  the  work  force  rate.  It  is 
composed  of  two  submeasures  defined 
as  follows: 

•  The  Increase  in  the  lob  Retention 
Rate  means  the  positive  difference 
between  the  performance  year  job 
retention  rate  and  the  comparison  year 
job  retention  rate  as  a  percent  of  the 
comparison  year  job  retention  rate:  and 

•  The  Increase  in  the  Earning  Gain 
Rate  means  the  positive  difference 
between  the  performance  year  earnings 
gain  rate  and  the  comparison  year 
earnings  gain  rate  as  a  percent  of  the 
comparison  year  earnings  gain  rate. 

We  are  proposing  that  increase  in  the 
job  entr>'  rate  and  success  in  the  work 
force  be  measured  in  the  simplest  and 
most  straightforward  way,  i.e..  a 
percentage  increase  from  the 
comparison  year  to  the  performance 
year.  However,  we  welcome  comments 
on  alternative  ways  of  measuring 
improvement. 

We  believe  these  measures  are  the 
best  measures  of  self-sufficienc>'.  are 
measures  based  on  readily  available 
data,  and  are  measures  that  will  not 
create  a  hean'  administrative  burden  on 
States. 

In  addition,  these  measures  are 
consistent  with  both  past  and  current 
legislation  designed  to  measure 
performance  in  the  work  area.  Section 
106(a)(2)  of  the  lob  Training  Partnership 
Act  (ITPA)  stated  that  "the  basic  return 
on  the  investment  is  to  be  measured  by 
long-term  economic  self-sufficiency, 
increased  emploNTnent  and  earnings, 
reductions  in  welfare  dependency,  and 
increased  educational  attainment  and 
occupational  skills."  Section  106(b)(3) 
of  JTPA  listed  several  factors  on  which 
to  base  performance  standards 
including:  (A)  Placement  in 
unsubsidized  employment;  (B)  retention 
for  not  less  than  6  months  in 
unsubsidized  employment;  and  (C)  anv 
increase  in  earnings,  including  hom-Iy 
wages. 

Recent  legislation,  the  Workforce 
Investment  Act  of  1998.  authorizes  a 
performance  accountability-  system. 
Section  136  of  this  legislation  specifies 
State  performance  measures  including 
entry  into  unsubsidized  employment, 
retention  (in  unsubsidized  employment) 
six  months  after  entry  into  unsubsidized 
employment,  and  earnings  received  (in 
unsubsidized  employment)  six  months 
after  entr)-  into  unsubsidized 
employment. 

Another  law  enacted  by  Congress,  the 
Balanced  Budget  Act  of  1997. 
authorized  Weliare-lo-Work  Grants  to 


68214 


Federal  Register / Vol.  64,  No.  233 /Monday.  December  6.  1999 / Proposed  Rules 


States  and  local  communities  to  provide 
transitional  employment  assistance  that 
moves  hard-to-employ  welfare 
recipients  and  certain  non-custodial 
parents  into  unsubsidized  employment 
and  economic  self-sufficiency-  The 
legislation  authorizes  the  Department  of 
Labor  to  award  performance  bonuses. 
Section  5001(a)(5)(E)liii)  of  this 
legislation  specifies  that  the  formula  for 
measuring  State  performance  be  based 
on  certain  factors  including  "(I)  the 
success  of  States  in  placing  individuals 
in  private  sector  employment  or  in  any 
kind  of  employment  *   *   *  (11)  the 
duration  of  such  placements;  (III)  any 
increase  in  earnings  of  such  individuals 

*  "   *  and  such  omer  factors  as  the 
Secretary  of  Labor  deems  appropriate 

•  *   '"The  formula  may  also  take  into 
account  general  economic  conditions  on 
a  State  by  State  basis. 

Finally,  the  work  measures  we  have 
proposed  are  similar  to  those  developed 
bv  the  Department  of  Labor  for  the 
Welfare-to-VVork  performance  bonus. 
See  Notice  of  Welfare-to-Work 
performance  bonus  criteria,  published 
November  23.  1998  (83  FR  64832). 

In  paragraph  (b)(1).  we  propose  to 
measure  performance  over  the  course  of 
an  entire  fiscal  vear  as  specified  in 
section  403(a)(4)(B)  of  the  Act.  We 
believe  that  measuring  performance 
over  an  entire  fiscal  year  (or  fiscal  years, 
in  the  case  of  improvement  measures) 
will  help  ensure  that  a  State's 
performance  score  is  not  unfairly 
deflated  or  inflated  because  of  seasonal 
or  other  fluctuations  in  employment 
patterns. 

In  paragraph  (b)(2),  we  explain  that 
we  will  rank  competing  States  on  the 
measures  for  which  they  indicate  they 
wish  to  compete  and  for  which  they 
submit  the  data  specified  in  §  270.6 
within  the  timefirames  specified  in 
§270.11. 

hi  paragraph  (b)(3).  we  propose  to 
rank  States  on  their  absolute 
performance  (for  the  measures  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section)  and  on  their  performance 
improvement  from  the  previous  fiscal 
year  (on  the  measures  in  paragraphs 
(a)(3)  and  (a)(4)  of  this  section).  We 
believe  that  awarding  bonuses  for  both 
absolute  and  improved  performance 
provides  a  way  to  ensure  a  more 
objective  and  fair  competition,  i.e.. 
States  starting  fit>m  a  lower  baseline 
would  have  a  reasonable  chance  of 
competing  for  the  bonus  awards. 

In  addition,  improvement  measures 
serve  as  an  added  incentive  to  States  to 
compete  and  excel.  While  it  is 
conceivable  that  a  State  scoring  high  on 
an  improvement  measure  might  score 
very  low  on  an  absolute  measure,  we. 


nevertheless,  believe  that  a  State  which 
is  a  high  performer  relative  to  its  past 
performance  should  be  rewarded 
accordingly.  The  overall  benefit  to  the 
TANF  recipients  served  and  the 
contribution  to  the  success  of  the  overall 
TANF  program  outweigh  any  concerns 
that  absolute  and  improvement  scores 
might  appear  inconsistent  to  some 
observers.  We  have  included  a 
discussion  of  alternate  ways  to  structure 
the  high  performance  bonus  award 
system  and  questions  for  public 
comment  on  the  issue  of  an  objective 
and  fair  competition  in  the  subsequent 
preamble  section. 

Paragraph  (b)(3)  also  proposes  that  the 
scoring  of  the  two  measures  (success  in 
the  work  force  rate  and  increase  in 
success  in  the  work  force  rate)  will  be 
a  composite  weighted  score  of  the  rank 
of  the  retention  and  earnings  gain 
measures  with  the  job  retention  rank 
having  a  weight  of  "2."  We  believe 
earnings  gain  is  dependent  on  job 
retention,  and  job  retention  is  the  more 
familiar  measure  with  a  more 
substantial  history. 

In  paragraph  (b)(4).  we  propose  how 
we  will  rank  the  States  on  the  four  work 
measures.  Each  State  will  be  ranked 
from  high  to  low  with  "1"  being  the 
rank  for  the  State  with  the  highest  score. 
We  will  assign  a  rank  to  each  State  not 
competing  or  submitting  data  for  a 
measure  which  is  the  number  following 
the  last  rank  for  States  that  properly 
submitted  data  for  that  measure  on  a 
timely  basis  and  notified  us  of  their 
interest  in  competing. 

In  paragraph  (b)(5).  we  propose  that, 
if  we  identify  more  than  ten  States  due 
to  a  tie  in  score  for  a  measure,  we  will 
calculate  the  rate  to  as  many  decimal 
points  as  necessary  to  eliminate  the  tie. 
Since  we  are  proposing  that  no  more 
than  ten  Stales  can  receive  a  bonus 
award  for  each  measure,  we  believe  that 
this  calculation  is  the  fairest  and  least 
controversial  procedure. 

For  clarity,  we  propose  in  paragraph 
(c)  a  definition  of  Improvement  Rate  to 
mean  the  positive  percentage  change 
between  the  performance  year  and  the 
comparison  year  for  each  measured  rate 
(job  entry,  retention,  earnings  gain). 

We  have  included  additional 
discussion  on  absolute  performance, 
performance  improvement,  and  other 
issues  relating  to  performance 
measurement  in  the  subsequent 
preamble  section. 

,  We  also  raise  the  following  questions 
for  public  consideration: 

1.  Should  we  allow  States  to  select  the 
measures  on  which  they  wish  to 
compete? 

2.  Should  we  require  all  States  to 
compete  on  certain  "core"  or 


"mandatory"  measures  as  a  condition  of 
receiving  a  bonus? 

3.  If  we  require  "core"  measures, 
should  we  allow  States  to  compete  on 
other  measures  at  their  option? 

4.  Should  we  base  some  measures  on 
absolute  performance  and  others  on 
performance  improvement  as  proposed 
in  this  part? 

5.  Should  we  consider  a  longer 
employment  period  as  the  retention  rate 
in  future  years,  e.g..  one  year,  18 
months? 

6.  Should  the  definitions  and/or 
specifications  for  these  work  measures 
be  modified,  e.g..  to  include  fully 
subsidized  work,  minimum  hours  of 
earnings?  (See  also  §  270.6  for  a 
discussion  of  the  data  that  must  be 
reported.) 

Section  270.6    What  Data  for  the  Work 
Measures  Must  the  State  Report  to  Us? 

We  have  not  included  the  option  to 
submit  sample  datn  under  these 
proposed  rules.  Sampling  adds  a 
significant  level  of  complexity  and 
raises  data  precision  questions  without 
significant  cost  savings. 

In  paragraph  (a),  we  propose  that,  if 
a  State  wishes  to  compete  on  any  or  all 
of  the  work  measures  in  §  270.5(a),  it 
must  report  one  of  two  alternative  sets 
of  data,  as  specified  by  the  Secretary, 
either: 

(1 )  An  unduplicated  list  of  all  adult 
recipients  by  name,  social  security 
number,  and  date  of  birth  for  each 
quarter  of  the  semi-annual  reporting 
period;  adult  recipients  in  fully 
subsidized  employment  must  be 
included  in  the  list  but  identified 
separately;  or 

(2)  Certain  information  based  on  a 
match  between  the  State's  adult 
recipient  identification  data  and  the 
Unemployment  Insurance  (UI) 
employment  data,  also  for  each  quarter 
of  the  semi-annual  reporting  period. 
Adult  recipients  in  fully  subsidized 
employment  must  be  excluded  from  this 
data  match  but  must  be  included  in  the 
count  of  unemployed  recipients. 

We  are  proposing  these  two  different 
sets  of  data  for  several  reasons.  First,  we 
wish  to  obtain  public  comment  on  the 
content  and  desirability  of  each 
alternative.  Second,  in  relation  to  the 
first  alternative,  we  are  exploring  the 
possibility  of  using  the  National 
Direclory'of  New  Hires  (NDNH)  on  an 
ongoing  basis.  We  would  match  the 
recipient  identifying  information  in 
paragraph  (a)(1).  with  the  data  in  the 
NDNH  to  determine  the  State's  scores 
for  the  work  measures. 

The  NDNH  is  one  of  two  databases 
managed  by  the  Federal  Parent  Locator 
Service  (FPLS)  in  the  Office  of  CMld 
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Support  Enforcement.  ACF.  The  FPLS  is 
a  computerized  network,  established 
pursuant  to  section  453  of  the  Act, 
through  which  States  may  request  and 
receive  information  to  fiiid  noncustodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  required  the 
Secretary  to  develop  an  expanded  FPLS 
to  improve  States'  ability  to  locale  child 
support  obligors,  establish  and  enforce 
child  support  orders,  and  for  other 
specified  purposes  in  the  Act. 

The  expanded  FPLS  includes  the 
NDNH,  which  was  implemented  on 
October  1,  1997,  and  a  Federal  Case 
Registry.  The  piirpose  of  the  NDNH  is  to 
develop  a  repository  of  information  on 
newly-hired  employees  and  on  the 
earnings  and  unemployment 
compensation  claims  data  of  employees 
to  enable  Slates  to  quickly  locate 
information  on  the  address  of. 
employment  of,  and  unemplojTnent 
compensation  being  paid  to,  parents 
with  child  support  obligations  who  are 
residing  or  working  in  other  States. 

This  data  reporting  alternative  would 
be  our  preference  for  several  different 
reasons.  We  would  envision  using  the 
State  data  in  paragraph  (a)(1)  along  with 
the  NDNH  data  not  only  for  purposes  of 
determining  eligibility  for  high 
performance  bonus  awards,  but,  more 
importantly,  for  research  purposes.  We 
believe  these  data  will  provide  an 
unparalleled  source  of  objective, 
national,  and  comparable  data  on  the 
TANF  program.  We  would  be  able  to 
gain  insight  into  such  areas  as  national 
trends  in  job  entry,  employment 
retention  and  earnings,  and  the  impact 
of  State  policy  choices  on  employment 
outcomes.  Additional  research  might 
provide  information  on  the 
relationships  between  outcome  levels 
(low  employment,  retention,  and 
earnings  gain)  and  economic  conditions; 
the  effects  on  employment  and  earnings 
when  individuals  reside  in  one 
geographic  area  and  work  in  another: 
and  the  extent  to  which  welfare 
recipients  enter  employment  that  is  not 
covered  by  the  Ul  system,  such  as 
Federal  government  employment. 

The  NDNH  also  has  the  most 
comprehensive  data  on  both  Federal 
and  State  emplojment.  As  such,  it 
would  allow  tracking  of  employment 
across  State  lines  as  well  as  identifj'ing 
Federal  government  employment, 
something  the  Ul  system  does  not  allow 
We  estimate  that  the  NDNH  would 
provide  us  with  at  least  90  percent  of 
the  job  entries  for  TANF  and  former 
TANF  recipients.  It  would  also  give  us 
a  single  data  source  against  which  State 
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performance  would  be  measured.  Bonus 
awards  would  not  be  dependent  on  the 
States'  ability  to  obtain  the  information 
and  would  allow  us  more  easily  to 
measure  performance  and  success  as 
well  as  reduce  the  burden  on  States. 
Also,  having  specific  recipient 
identif>Tng  information  would  permit 
the  use  of  the  data  for  a  variety  of 
additional  research  purposes. 

Since  the  availability  of  the  NDNH 
data  has  not  yet  been  determined,  we 
are  proposing  an  alternative  data  source 
in  paragraph  (a)(2).  i.e..  a  Stale  would 
submit  data  based  on  matches  of  its 
adult  recipient  data  with  its 
Unemployment  Insurance  (Ul) 
employment  data.  This  information 
would  be  submitted  as  follows  to 
facilitate  the  calculation  of  the  scores  for 
each  work  measure: 

(i)  The  cumulative  number  of 
unduplicated  adult  recipients  who,  by 
the  end  of  the  quarter,  were 
unemployed  recipients  at  some  point 
during  the  performance  year.  (Adult 
recipients  in  fully  subsidized 
employment  are  considered 
unemployed  and  should  be  included  in 
this  count.  This  includes  employed 
recipients,  who  in  the  same  quarter, 
became  unemployed  and  then  entered 
new  employment  for  the  first  time  in  the 
performance  year); 

(ii)  The  total  number  of  imduplicated 
adult  recipients  employed  at  any  time 
during  the  quarter; 

(iii)  The  total  number  of  employed 
adult  recipients  in  paragraph  (a)(2)(ii)  of 
this  section  who,  as  a  recipient  in  each 
quarter,  entered  employment  for  the 
first  time  this  performance  year.  (This 
includes  employed  recipients,  who  in 
the  same  quarter,  became  unemployed 
and  then  entered  new  employment  for 
the  first  time  in  the  performance  year.); 

(iv)  The  total  number  of  employed 
adult  recipients  in  paragraph  (a)(2)(ii)  of 
this  section  who  were  also  employed  in 
the  following  quarter: 

(v)  The  total  number  of  adult 
recipients  in  paragraph  (a)(2)(ii)  of  this 
section  who  were  also  employed  in  the 
second  following  quarter; 

(vi)  The  total  amount  of  earnings  in 
the  quarter  of  all  employed  adult 
recipients  in  paragraph '(a)(2)(v)  of  this 
section;  and 

(vii)  The  total  amount  of  earnings  in 
the  second  following  quarter  of  all 
employed  adult  recipients  in  paragraph 
(a)(2)(v)  of  this  section. 

We  understand  that  some  States  might 
prefer  this  second  alternate  way  of 
reporting  data  for  various  reasons,  such 
as  having  an  established  working 
relationship  with  the  UI  agency,  or 
because  they  do  not  want  to  submit  the 
necessary  identifying  information  on 


recipients  for  a  match  with  the  NDNH. 
However,  we  note  that  these  data  are 
already  required  by  the  TANF  final  rule 
On  the  other  hand,  the  Sute  UI  database 
has  the  same  limitations  as  the  NDNH 
database,  plus  it  lacks  information  on 
Federal  and  out-of-State  employment 
Employment  data  for  individuals  living 
in  one  State  and  working  in  another  are 
generally  not  available  unless  a  special 
data  matching  agreement  has  been 
im[ilemented 

Nevertheless,  some  Stales  mav  have 
developed  procedures  for  overcoming 
these  obstacles.  In  addition  to  commenLs 
on  the  use  of  these  proposed  data 
sources,  we  also  invite  comment  on  any 
other  data  sources  for  the  work 
measures  we  might  have  overlooked  or 
rejected.  See  the  subsequent  preamble 
section  for  additional  discussion  of  data 
sources  we  considered  but  did  not 
propose  to  use. 

You  will  note  that,  in  paragraph  lal(l), 
we  are  proposing  that  when  States 
report  information  on  all  adult 
recipients  (T.'VNF  and  SSP-MOE 
recipients),  they  must  identif>'  in  their 
report  to  us  those  recipients  in  fully 
subsidized  employment.  Using  this 
information  from  the  State  and  the 
NDNH  data,  we  will  be  able  to  calculate 
the  Slate  scores  for  the  various  work 
measures. 

In  contrast,  in  paragraph  (a)(2).  we  are 
proposing  that  the  State  exclude  all 
adult  TANF  and  SSP-MOE  recipients  in 
fully  subsidized  employment  from  their 
calculation  before  submitting  their  data 
to  us.  However,  the  SUIe  must  include 
all  recipients  in  fully  subsidized 
employment  in  the  count  of 
unemployed  recipients. 

Workfare  programs,  in  the  context  of 
the  TANF  program,  are  generally 
considered  to  be  work  experience  and 
community  service  programs; 
individuals  participating  in  workfare 
programs  are  not  considered  as 
employed  and  are,  therefore,  used  only 
in  the  denominator  in  the  calculation  of 
this  bonus. 

We  propose  to  clarify  in  paragraph  (b) 
that  the  data  required  in  paragraph  (a) 
must  be  submitted  for  both  adult  TA.N'F 
recipients  and  adult  Separate  State 
Program — Maintenance-of-Effort  (SSP- 
MOE)  recipients  for  whom  the  Stale 
would  be  required  to  complete  Sections 
One  and  Three  of  the  SSP-MOE  Data 
Report. 

In  paragraph  (c).  we  cross-reference 
the  requirement  in  §  265.3(d)  of  this 
chapter  (see  the  TANF  final  TANF  rule 
published  on  April  12,  1999  (64  FR 
17720)  that,  if  a  State  vtrishes  to  receive 
a  high  performance  bonus,  it  must  file 
the  information  in  Sections  One  and 
Three  of  the  SSP-MOE  Data  Report.  We 
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believe  that  in  order  to  measure  the  full 
impact  or  success  of  the  TANF  program 
or  the  rate  of  improvement  in  the 
program  in  moving  adult  recipients 
toward  self-sufficiency,  it  is  essential 
that  we  know  what  adults  are  receiving 
assistance  in  the  separate  State 
programis)  and  what  is  happening  to 
them  in  the  areas  of  job  entry,  job 
retention,  and  earnings. 

As  we  stated  in  the  preamble  to  the 
TANF  NPRM.  published  on  November 
20. 1997,  and  in  the  final  rule, 
published  on  April  12.  1999, 
information  on  SSP-MOE  programs  is 
needed  for  several  reasons  including  to 
"help  ensure  that  State  decisions  to 
establish  such  programs  do  not 
undermine  the  work  provisions  of  the 
new  law."  Regarding  the  work 
measures,  for  example,  a  State  could 
score  well  on  a  work  measure  by 
moving  certain  families,  e.g.,  families 
with  multiple  employment  barriers,  to  a 
separate  State  program  where  they 
receive  no  self-sufficiency  .services. 
Because  this  State  would  then  be  able  to 
work  intensively  with  the  easier  to  serve 
TANF  recipients,  it  might  receive  a  high 
score  on  a  work  performance 
measure(s).  In  reality,  however,  it  would 
not  be  performing  as  well  as  a  State 
which  achieved  a  similar,  or  even  a 
lower,  score  while  serving  all  fomilies  in 
its  TANF  program. 

We  will  analyze  the  nature  of  benefits 
provided  in  the  separate  State  programs 
as  well  as  the  information  we  receive 
from  the  SSP-MOE  Data  Report  to  assess 
how  and  whether  to  adjust  a  State's 
TANF  performance  data.  If  a  State  has 
been  identified  as  having  moved  its 
hard-to-serve  population  to  a  separate 
State  program,  for  example,  we  would 
adjust  the  State's  high  performance 
bonus  score,  if  appropriate,  or  find  the 
State  ineligible  for  a  bonus. 

We  welcome  comments  on  the  criteria 
that  should  be  used  to  determine 
whether  such  a  transfer  has  occurred 
and  whether  any  adjustment  to  State 
high  performance  bonus  scores  is 
appropriate.  We  also  welcome 
conunents  on  ways  in  which  we  might 
make  additional  use  of  these  SSP-MOE 
data. 

In  paragraph  (dl,  we  propose  to 
require  a  State  to  inform  us  of  the  work 
measures  on  which  it  chooses  to 
compete  in  that  bonus  year.  It  is 
important  that  a  State  provide  this 
information  so  that  we  will  know  in 
advance  how  many  States  are  competing 
in  each  of  the  measures  in  order  to  plan 
accordingly  We  need  to  know  the 
measures  on  which  a  Stale  chooses  to 
compete  so  that  we  can  allocate  the 
necessary  time  and  resources  to  rank  the 
States  within  a  reasonable  time  frame 


that  permits  us  to  award  the  bonus 
funds  as  soon  as  possible  and  before  the 
end  of  the  bonus  year. 

We  raise  the  following  questions  for 
public  consideration: 

1.  Should  the  bonus  awards  in  FY 
2002  and  beyond  be  based  only  on 
measures  that  use  national  or 
standardized  data? 

2.  Should  we  permit  States  to  file 
sampled  data  for  bonus  awards  and,  if 
so.  what  would  be  the  rationale  and 
what  sampling  specifications  should  be 
used? 

Section  270. 7    What  Data  Will  We  Use 
To  Measure  Perfonnance  on  the  Non- 
Work  Measures? 

We  have  proposed  to  base  two  of  the 
three  non-work  measures  entirely  on  the 
data  from  the  Census  Bureau.  We 
propose  to  use  these  data  to  measure 
State  performance  related  to  the 
measure  on  family  formation  and 
stability  and  the  measure  on 
participation  by  low-income  working 
families  in  the  Food  Stamp  program. 
The  data  for  the  third  non-work 
measure — participation  in  the 
Medicaid/CHIP  program— will  be 
provided  by  the  States,  based  on  a 
match  between  TANF  data  and 
Medicaid  enrollment  data. 

The  Census  Bureau's  decennial  and 
annual  demographic  programs  will 
provide  uniform  objective  and  reliable 
State-level  data.  We  have  proposed  to 
award  bonuses  in  FY  2002  and  beyond 
based  on  these  data  for  CY  2000  and  CY 
2001.  hi  addition,  if  a  State  wishes  to 
receive  a  high  performance  bonus,  it 
must  report  the  data  in  Sections  One 
and  Three  of  the  SSP-MOE  Data  Report. 
We  welcome  comments  on  alternate 
measures  and  data  sources  and  on 
whether  States  should  have  the  option 
to  compete  on  these  non-work 
measures. 

Section  270.8    How  Will  We  Allocate 
Bonus  Avmrd  Funds? 

Vie  propose  in  paragraph  (a)  of  this 
section  a  funds  allocation  formula  for 
FY  2002  and  beyond  We  considered  a 
number  of  ways  to  design  a  high 
performance  bonus  award  system.  We 
rejected  an  approach  that  would  have 
more  strictly  limited  the  number  of 
awards,  developed  a  formula  to 
calculate  a  single  niunerical  score  for 
each  State,  or  set  performance  or 
threshold  levels,  i.e..  numerical  scores 
which  a  State  must  exceed  in  order  to 
receive  a  bonus. 

First,  we  believe  that  a  major  purpose 
of  the  bonus  award  is  to  offer  an 
incentive  to  States  to  implement 
programs  to  meet  the  goals  and 
purposes  of  the  TANF  program. 


Therefore,  in  order  to  encourage  State 
participation,  we  propose  to  award 
bonuses  to  a  reasonable  number  of 
States  rather  than  just  a  few  States.  We 
believe  that  proposing  to  award  bonuses 
to  the  10  States  with  the  highest  scores 
in  each  measure  constitutes  a  reasonable 
number,  i.e.,  a  number  which  is  large 
enough  to  reward  several  States,  but 
small  enough  so  that  the  performance 
will  reflect  reasonably  high  performance 
and  the  amount  of  the  bonus  will  be  a 
clear  incentive.  We  also  believe  that 
awarding  bonuses  to  the  ten  States  with 
the  highest  scores  for  each  measure  will 
help  to  avoid  the  problems  associated 
with  reallocation  of  funds,  given  the 
limitation  in  the  statute  on  the  amoiuit 
of  a  State's  total  bonus  award,  i.e..  five 
percent  of  the  State's  family  assistance 
grant. 

Second,  we  believe  an  approach  that 
consists  of  several  measures,  focused  on 
different  aspects  of  program  success, 
and  that  rewards  the  top  ten  performers 
in  each  of  these  measures,  is  less 
complex  and  offers  States  more 
opportunity  to  demonstrate  program 
success.  Also,  we  did  not  want  to  set  a 
numerical  threshold  based  on  absolute 
level  of  performance  given  the  absence 
of  baseline  data. 

We  solicit  the  public's  view  on 
whether  this  approach  may  be  more 
appropriate  in  the  early  days  of 
implementing  the  TANF  program  and 
whether  a  different  design  may  be 
appropriate  in  later  years. 

Specifically,  in  paragraph  (a),  we 
propose  how  we  will  mvide  $140 
million  in  FY  2002  and  beyond  among 
the  four  work  measures  In  general,  we 
have  based  this  allocation  formula  on 
what  we  believe  are  the  relative 
importance  and  impact  of  each  measure. 
We  are  proposing  to  give  more  weight 
to  absolute  measures  than  improvement 
measures  because  scores  for  absolute 
measures  will  generally  reflect  a  higher 
outcome  than  the  scores  for 
improvement  measures.  In  addition,  we 
believe  that  job  entry  and  increase  in  job 
entry  should  be  given  more  weight  than 
the  other  two  measures,  i.e..  suc<:ess  in 
the  work  force  and  increase  in  success 
in  the  work  force.  The  success  in  the 
work  force  measures  clearly  are 
dependent  on  job  entry,  i.e..  a  recipient 
must  first  get  a  job  before  achieving  job 
retention  or  earnings  gain. 

In  paragraph  (b).  we  propose  to 
allocate  $20  miUion  to  each  of  the  three 
non-work  measures,  a  total  of  $60 
million  or  30  percent  of  the  $200 
miUion  to  be  awarded  annually.  We 
believe  that  the  largest  percentage  of 
funds  (70  percent  or  $140  million), 
however,  should  be  designated  for  the 
work  measures,  given  the  importance  of 
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work  in  the  program.  We  welcome 
comments  on  and  supporting  rationale 
for  alternative  allocations  of  funds. 

In  paragraph  (c),  we  explain  that  we 
will  distribute  the  dollars  allocated  to 
each  measure  based  on  each  State's 
percentage  of  the  total  SFAG  (State 
family  assistance  grant)  of  the  ten  States 
that  will  receive  a  bonus.  We  considered 
other  methods  of  allocating  the  bonus 
funds,  such  as  allocating  the  amount  of 
the  bonus  based  on  a  State's  rank,  but 
we  concluded  that  the  bonus  award 
should  be  in  proportion  to  the  size  of 
the  State  and  perhaps  the  number  of 
persons  potentially  affected,  to  that 
context,  we  also  considered  allocating 
funds  based  on  the  number  of  children 
in  poverty  in  the  State,  but  we  were 
concerned  that  this  allocation  method 
might  foster  unintended  consequences. 
Therefore,  we  have  proposed  an 
allocation  formula  based  on  the  size  of 
the  TANF  grant. 

We  believe  this  to  be  a  proportional 
and  equitable  way  to  allocate  these 
funds,  consistent  with  and  a  logical 
extension  of  section  403(a)(4)(B)(ii)  of 
the  Act.  (This  section  limits  the  total 
amount  payable  to  a  Stale  in  a  bonus 
year  to  no  more  than  five  percent  of  the 
State's  SFAG.)  Under  this  method,  both 
the  amount  of  the  State's  award  for  each 
measure  and  the  maximum  overall 
amount  payable  to  a  State  would  be 
proportional  to  the  SFAG. 

In  the  next  section  of  the  preamble, 
we  include  additional  discussion 
related  to  measurement  and  allocation 
of  funds.  In  light  of  that  discussion  and 
the  provisions  in  this  section,  we  raise 
the  following  questions  for 
consideration: 

1.  How  should  the  funds  be 
distributed  to  the  high  performing 
States? 

2.  What  criteria  should  we  use  to 
establish  the  distribution  of  funds 
among  the  various  measures? 

3.  Should  we  use  the  criterion  "the 
ten  States  with  the  highest  score  in  each 
measure"  as  a  way  of  distributing 
funds? 

4.  Should  the  percent  of  fimds 
distributed  between  the  absolute 
measures  and  the  improvement 
measures  be  changed? 

5.  If  additional  measures  and  data 
sources  are  recommended,  what 
percentage  of  funds  should  they 
receive? 

6.  How  should  we  handle  the 
situation  where  more  than  one  State  has 
the  tenth  highest  score? 

7.  Should  we  consider  setting  a 
numerical  threshold  for  each  measure 
that  each  State  would  need  to  exceed  in 
order  to  be  eligible  for  a  bonus  award  on 
that  measure? 


8.  Should  we  consider  other 
thresholds,  such  as  not  awarding  a 
bonus  to  a  Slate  subject  to  a  work 
participation  penally  or  other  non- 
compliance penalties? 

9.  Should  the  amount  of  the  bonus  for 
each  State  be  weighted  by  the  State's 
ranking  or  score,  in  addition  or  as  an 
alternative  to  the  size  of  its  State  family 
assistance  grant? 

Section  270.9    How  Will  We 
Redistribute  Funds  If  That  Becomes 
Necessary? 

In  this  section,  we  propose  a  method 
to  reallocate  any  undistributed  amoimt 
of  the  annual  S200  million  high 
performance  bonus  fimds.  FuU 
distribution  might  not  occur,  for 
example,  if  the  funds  cannot  be  awarded 
because  of  the  limitation  on  the  amount 
payable  to  a  State  for  a  bonus  year  to  no 
more  than  5  percent  of  a  State's  family 
assistance  grant.  This  section  clarifies 
what  we  will  do  if  we  caimot  award  the 
full  S200  million. 

We  propose  two  steps.  We  would  first 
reallocate  the  remaining  funds  among 
the  measures  listed  in  8  270.4.  If  any 
funds  still  cannot  be  distributed  within 
the  bonus  year,  they  will  remain 
available  for  distribution  in  the  next 
bonus  year. 

We  iBise  the  following  questions  for 
public  consideration: 

1.  How  should  we  redistribute  fimds 
when  a  qualifjong  State  cannot  be 
awarded  the  hill  amount  of  the  bonus 
because  of  the  limitation  of  the  bonus  to 
no  more  thai  five  percent  of  its  TANF 
grant? 

2.  How  should  we  redistribute  funds 
that  cannot  be  distributed  within  a 
bonus  year? 

Section  270.  JO    How  Will  We  Annually 
Review  the  Award  Process? 

We  have  proposed  in  this  section  an 
annual  review  process,  as  needed,  to 
address  any  future  circumiitances  or 
events  that  we  cannot  predict  but  that 
we  anticipate  may  occur  and  for  which 
wo  will  need  to  make  modifications, 
adjustments,  or  technical  changes  lo  the 
high  performance  bonus  specifications. 
We  are  still  learning  from  State 
experience  in  competing  for  the  first 
year  bonus  awards,  including  the 
process  of  gathering  and  reporting  data 
in  FY  1999  for  State  performance  in  FY 
1998.  Because  the  high  performance 
bonus  system  is  new  for  both  the  States 
and  the  Federal  government,  we  think 
that  it  is  critical  to  be  able  to  continue 
to  refine  our  award  system  based  on 
what  we  learn  from  that  award  process. 

We  also  know  that  State  TAJviF 
programs  are  changing  and  that  the  field 
of  performance  measurement  continues 


to  evolve.  States  and  others  are  in  the 
forefront  of  these  activities,  and  we  are 
learning  from  their  experiences.  We 
believe  that  taking  these  changes  into 
account  in  making  future  awards  will 
strengthen  the  process  greatly.  In 
addition,  in  anticipation  of  events 
occurring  over  which  we  have  no      ' 
control,  we  believe  it  is  important  that 
States  know,  to  the  extent  possible 
before  the  measurement  year,  the 
measures,  data  sources,  and  other 
provisions  on  which  we  would  base  the 
bonus  awards. 

We  propose  in  §  270.10  to  allow  for 
certain  changes,  modifications,  and 
technical  corrections.  We  would  add 
new  measures  or  make  changes  in  the 
allocation  formula  only  through 
regulations.  We  want  to  use  this  NPRM 
to  determine  if  there  is  support  for 
retaining  some  flexibility  in  order  that 
we  could  lake  advantage  of  new 
developments,  such  as  the  emergence  of 
new  national  data  sources,  to  adjust  to 
changes  in  external  events  such  as  lack 
of  available  data  from  the  Census 
Bureau,  or  changes  in  the  amount  of 
funding  available  for  bonus  awards.  We 
have  proposed  external  consullation 
vtrith  interested  parties  as  well  as  the 
criteria  we  would  use  lo  make  these 
decisions.  We  welcome  comments  on 
the  efficacy  of  this  approach:  we  also 
welcome  suggestions  for  the  criteria 
under  which  such  flexibility  should  be 
exercised. 

Section  270.11     When  Must  the  States 
Report  the  Aduh  Recipient  Data  and 
Other  Information  Related  to  Work 
Measures? 

In  paragraph  (a),  we  propose  that  each 
State  must  collect  quarterly  the  data 
specified  in  §  270.6(a)  and  (b)  and  report 
them  semi-annually  (by  February  28  and 
August  31  of  the  bonus  year)  for  the 
performance  year  (and  for  the 
comparison  year  if  the  State  is 
competing  on  a  work  improvement 
measure).  We  propose  thai  Slates  collect 
data  quarterly  so  that  any  problems  that 
might  occur  in  data  reporting  can  be 
addressed  by  the  Stale  early  in  the 
bonus  year.  However,  we  are  proposing 
to  require  reporting  only  semi-annuallv 
to  minimize  administrative  burden. 

We  propose  in  paragraph  (b)  that  each 
State  must  collect  quarterly  and  submit 
the  information  in  the  SSP-MOE  Data 
Report,  as  specified  in  §  270.6(c).  either: 

•  At  the  same  time  as  it  submits  its 
quarterly  TANF  Data  Report:  or 

•  At  the  time  it  seeks  lo  be  considered 
for  a  high  performance  bonus  as  long  as 
it  submits  the  required  data  for  the  full 
period  for  which  this  determination  will 
be  made. 
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These  options  for  filing  the  SSP-MOE 
Data  Report  are  the  same  as  those 
contained  §  265.3(d)  of  this  chapter. 

We  are  proposing  in  paragrapn  (c)  to 
require  that  each  State  submit  the  list  of 
work  measures  on  which  it  is 
competing,  as  specified  in  §  270.6(c).  by 
February  28  of  the  bonus  year.  This  date 
is  the  same  as  the  date  proposed  in 
paragraph  (b)  for  the  submission  of  the 
first  semi-annual  data  report.  We  believe 
that  by  this  date  States  will  have 
determined  on  which  measures  they 
wish  to  compete  and  consistency  of 
reporting  dates  will  benefit  both  States 
and  ACF. 

Section  270.12    Must  States  File  the 
Data  Electronically? 

In  order  to  compete  for  a  high 
performance  bonus,  we  are  proposing 
that  each  State  must  submit  data 
electronically  on  the  work  measures  and 
on  the  Medicaid/CmP  outcome  measure 
to  be  included  in  the  final  rule.  ACF 
will  specify  the  reporting  format  and 
specifications  for  the  work  measures  in 
program  guidance  after  publication  of  a 
Paperwork  Reduction  Act  (PRA) 
package.  HCFA  will  also  specify  any 
specific  reporting  requirements. 

We  are  proposing  electronic 
submission  for  several  reasons.  For  each 
collection  of  information,  OMB 
regulations  at  5  CFR  1320.8  require 
Federal  agencies  to  evaluate  whether  the 
burden  on  respondents  can  be  reduced 
by  use  of  automatic,  electronic, 
mechanical,  or  other  technological 
collection  techniques.  This  Department 
has  for  many  years  encouraged 
programs  and  grantees  to  use  such  non- 
paperwork  approaches  to  meet  data 
collection  requirements. 

With  respect  to  the  work  measures,  all 
States  currently  report  the  Emergency 
TANF  Data  Report  in  an  electronic 
format  that  we  have  specified.  In 
external  consultation  meetings.  State 
representatives  supported  electronic 
submission  of  data  reports.  Therefore, 
we  believe  that  electronic  submission  of 
the  high  performance  bonus  data  will 
not  be  a  burden  on  States,  will  reduce 
paperwork  and  administrative  costs,  be 
less  expensive  and  time-consuming,  and 
be  more  efficient  for  both  States  and  the 
Federal  Government, 

Section  270.13     What  do  States  Need 
To  Know  About  the  Use  of  Bonus 
Funds? 

In  the  context  of  the  flexibility 
provided  to  States  under  the  TANF 
program,  we  decline  to  specify  how 
States  must  use  bonus  award  funds. 
States  have  the  same  flexibility  in  the 
use  of  these  funds  that  they  have  in  the 
use  of  TANF  block  grant  ftinds. 


We  propose  in  paragraph  (a)  that  a 
State  must  use  the  bonus  award  funds 
in  accordance  with  two  sections  of  the 
Act:  Section  401  (Purpose)  and  section 
404  (Use  of  Grants).  We  propose  in 
paragraph  (b)  that  the  bonus  funds  are 
also  subject  to  the  statutory 
requirements  and  limitations  in  section 
404  (Use  of  Grants)  and  section  408 
(Prohibitions;  Requirements)  of  the  Act. 
In  paragraph  (c),  we  propose  that,  if  the 
State  uses  bonus  funds  to  provide 
assistance  as  defined  in  §  260.31  of  this 
chapter,  §  263.11  of  this  chapter  also 
applies. 

Grants  made  to  a  State  under  section 
403  of  the  Act— whether  TANF  block 
grant  funds,  bonus  award  fiinds,  or 
Welfare-to-Work  grants — are  subject  to 
these  limitations  and  requirements.  For 
example,  if  a  State  uses  bonus  funds  to 
provide  assistance  (as  defined  in 
§260.31  of  this  chapter),  the 
prohibitions  against  providing 
assistance  to  certain  individuals  In 
section  408  will  apply.  If  the  State  does 
not  use  bonus  funds  to  provide  such 
assistance,  these  prohibitions  are  not 
applicable. 

Finally,  some  of  the  general 
requirements  in  sections  404  and  408  of 
the  Act  will  apply  regardless  of  how  the 
States  choose  to  use  these  funds.  For 
example,  the  15  percent  limitation  on 
the  use  of  TANF  grant  funds  for 
administrative  purposes  (section  404(b) 
of  the  Act)  means  that  any  bonus  award 
funds  will  be  added  to  the  State's  total 
amount  of  TANF  fimds  and  the 
administrative  cost  percentage  will  be 
computed  based  on  the  total. 

We  propose  in  paragraph  (d)  to  add, 
for  clarity,  the  statutory  provision  that, 
for  Puerto  Rico,  Guam,  the  Virgin 
Islands,  and  American  Samoa,  the 
bonus  award  funds  are  not  subject  to  the 
mandatory  ceilings  on  funding 
established  in  section  1108(c)(4)  of  the 
Act. 

VI.  Dijcussion  of  Other  Issues  Related 
to  Performance  Measurement 

In  this  section  of  the  preamble,  we 
discuss  and  raise  questions  concerning 
issues  relating  to  absolute  performance, 
performance  improvement,  threshold 
levels,  and  alternative  ways  to  ensure  an 
objective  and  fair  competition.  We  also 
include  a  list  of  measures  and  data 
sources  that  we  believe  do  not  merit 
further  consideration  at  this  time, 
although  we  welcome  comment  on  this 
conclusion. 

A.  Consideration  of  Issues  Relating  to 
Absolute  Performance.  Performance 
Improvement,  and  Threshold  Levels 

It  is  easy  to  understand  absolute 
performance;  whoever  receives  the 


highest  or  best  score  is  the  wiimer. 
However,  such  measures  can  reward 
high  performers  without  additional 
effort  on  their  part,  and  it  can  also 
discourage  low  performers  who  would 
need  to  make  extraordinary  progress  in 
order  to  compete. 

Measuring  improvement,  on  the  other 
hand,  allows  a  wider  range  of  States  to 
compete  successfully  and  encourages 
low  performers  to  invest  in  greater 
efforts.  It  also  recognizes  that  States 
work  in  different  environments  and  that 
success  needs  to  be  measured  in  more 
than  one  way.  However,  use  of  such 
measures  could  allow  a  low  performer 
to  register  a  significant  improvement 
while  still  remaining  a  low  performer.  It 
might  also  be  difficult  for  a  high 
performing  State  to  compete 
successfully  over  time  because  it  would 
need  to  continue  to  sustain  high  levels 
of  improvement  or  even  to  maintain  the 
same  level  of  performance  year  to  year. 
Because  these  bonuses  are  intended 
for  "high  performing  "  States,  we 
decided  it  would  be  appropriate  to  set 
some  levels  of  performance.  We  had 
several  options  available  in  establishing 
these  levels.  We  have  proposed  the 
threshold  level  as  the  "top  ten  States" 
competing  in  each  measure.  Another 
option  would  be  to  establish  a 
numerical  score  which  could  be 
absolute,  e.g.,  75  percent  or  another 
score  which  a  State  would  need  to  meet 
or  exceed  in  order  to  be  eligible  to 
receive  a  bonus  in  a  certain  category,  or 
a  score  tied  to  self-sufficiency  such  as 
one  related  to  above  poverty-level 
wages.  A  third  option  was  to  establish 
individually  negotiated  targets  with 
.each  State.  This  last  option  provides  the 
greatest  flexibility  to  States  in  setting 
performance  outcomes  and  competing 
for  bonuses.  However,  it  could  be 
perceived  as  inconsistent  with  statutory 
intent  and  with  the  public's 
understanding  of  high  performance.  It 
would  also  entail  a  greater  workload  for 
States  and  the  Department.  A  final 
option  would  be  to  raise  the  score  each 
year,  e.g.,  a  75  percent  score  must  be 
achieved  in  FY  2002,  an  80  percent 
score  in  FY  2003. 

B.  Consideration  of  Alternate  Ways  To 
Structure  the  High  Performance  Bonus 
To  Ensure  an  Objective  and  Fair 
Competition:  The  Impact  of  External 
Factors 

We  believe  that  competition  for  the 
high  performance  bonus  should 
primarily  reflect  a  State's  welfare  and 
work  strategies  and  should  be  a 
competition  among  States  that  is 
objective  and  fair.  We  can  achieve  this 
goal,  to  some  extent,  in  our  use  of 
common  measures  and  uniform,  reliable 
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data  sources,  allowing  for  measures  of 
both  absolute  and  improved 
performance.  However,  there  are  factors 
over  which  the  State  has  little  control, 
such  as  the  health  of  the  State's 
economy,  the  demographics  of  its  TANF 
caseload  and  its  resident  population, 
and  State  population  growth.  As  a 
result,  many  individuals  would  like  us 
to  incorporate  some  adjustments  for 
these  external  factors.  However,  the 
inclusion  of  multiple  adjustment  factors 
in  some  type  of  weighting  scheme  poses 
serious  methodological  problems.  Such 
a  scheme  might  create  a  more  equitable 
starting  point,  but  it  could  also  lead  to 
misunderstandings,  challenges,  and 
contentious  debates. 

In  light  of  this  discussion,  we  raise 
the  following  questions: 


1.  Should  we  attempt  to  develop 
adjustment  factors  in  order  to  ensure  an 
objective  and  fair  competition? 

2.  If  so,  what  adjustment  factors 
should  we  consider  and  how  should 
they  be  used? 

3.  Should  we  consider  the  use  of  the 
State's  employment  rate  or  changes  in 
State  caseloads  as  adjustment  factors? 

C.  Other  Measures  and  Data  Sources 
Considered 

We  considered  and  evaluated  a  wide 
range  of  possible  measures  and  data 
sources  in  developing  this  NPRM.  As 
noted  earlier  in  our  discussion  of 
§  270.4,  one  of  the  factors  we  were 
particularly  aware  of  was  the  issue  of 
diversity  among  States  and  how  that 
diversity  might  impact  the  design  and 


implementation  of  the  high  performance 
bonus  award  system.  For  example, 
under  AFDC.  each  Sute  defined  its 
standard  of  need  for  assistance,  set  its 
own  benefit  levels,  and  established 
(within  Federal  limitations)  income  and 
resource  limits.  As  a  result,  there  were 
sizeable  diH'erences  fi^m  State  to  Stale 
in  the  definitions  used  in  these 
programs,  in  the  level  of  assistance 
families  received,  and  in  the  types  of 
families  served.  Waivers  from  Federal 
requirements  used  by  some  States  to  test 
the  effect  of  changes  in  certain  rules 
increased  these  differences.  The  table 
below  illustrates  the  range  in  Slate 
AFDC  caseload  sizes,  case 
characteristics,  benefit  levels. 
employment  levels,  and  program  costs 
for  fiscal  vear  1996. 


Category 


Range 


Numt)er  of  families 

Number  of  adults  ,.,..^.'.'^.^1  ". 

Number  ol  Children  !".""."!!!!.'H!,".'* 

Percent  ol  lamilies  headed  by  one  adult „ ....Z.,.."."-~,- 

Percent  ol  lamilies  headed  by  tviro  (or  more)  adults !.!.".![Z 

Percent  of  families  headed  by  no  adult  recipient"  ....i."."""! 

Average  monthly  benefit  per  lamily   ...'.."'.". 

Average  monthly  benetil  per  recipient [„ 

PercenI  of  rocipieni  adults  (male  and  lemale)  with  employment  (fuU  or  pait-tinie)  . 

Average  monthly  earnings  of  lamilies  with  earnings _...„.„._._.. 

Average  monthly  administrative  expenses  per  family „ ,.. 

Average  monthly  administrative  expenses  per  recipient . 


Lowest 


■'No  adult  redpienl"  means  thai  the  children  are  living  with  patents  or  adull  caretakers  who  are  not  receivino 
reasons.  ^ 


4,700 

3.700 

9,100 

S7.0 

0.4 

7.6 

$118 

$44 

1.1% 

$127 

$13 

SS 


Highest 


696,000 

821,000 

1.805,000 

838 

185 

38.5 

$731 

$247 

27.3", 

$505 

$128 

$49 


AFDC  due  to  a  wide  variety  of 


Since  States  now  have  even  greater 
flexibility  in  designing  their  TANF 
programs,  we  believe  this  diversity 
across  States  will  continue  to  grow.  We 
noted  some  examples  of  these 
differences  in  a  review  of  State  TANF 
plans: 

(1)  Although  assistance  under  the 
TANF  statute  is  limited  to  5  years,  only 
25  States  have  a  five  year  limit; 

(2)  About  half  the  States  plan  not  to 
provide  extra  payments  to  families  that 
have  an  additional  child  while  on 
welfare  (sometimes  called  a  "family 
cap");  and 

(3)  Thirty  States  operate  or  allow 
counties  to  operate  "up-front "  diversion 
programs.  These  generally  involve  a 
one-time  cash  payment  to  meet 
immediate  needs. 

Because  of  these  differences,  as  we 
evaluated  performance  measures  related 
to  work,  we  chose  not  to  include 
measures  that  were  based  solely  on 
receipt  of  cash  benefits  or  type  of 
benefits.  We  believe  such  measures 
could  have  serious  unintended  effects. 
Instead,  we  focused  on  work  measures 
which  would  gauge  work  and  self- 


sufficiency  performance.  We  discussed 
our  rationale  for  this  choice  earlier  in 
the  preamble. 

We  also  considered  using  a  number  of 
national  data  sources,  including: 

1   The  Current  Population  Survey 
(CTS).— The  CPS  contains  detailed' 
questions  related  to  labor  force 
participation  (e.g.,  employment/ 
unemployment  status;  hours  and  weeks 
worked  throughout  the  past  year;  and 
reasons  for  non-participation, 
joblessness,  and  part-year/part-time 
employment)  as  well  as  questions  on 
whether  an  individual/family/ 
household  received  public  assistance. 
We  seriously  considered  using  this 
database.  However,  the  CPS  has  a 
limited  data  set  and  most  importantly, 
a  small  sample  size.  Because  of  the 
sample  size.  State  figures  may  vary 
widely  which  would  restrict  its 
usefulness  for  awarding  the  high 
performance  bonus. 

2.  In  addition  to  the  CPS.  the  data 
sources  listed  below  were  also  found  to 
have  various  limitations  including 
inconsistent  definitions,  non- 


comparability  across  States,  tangential 
relevance,  and  different  sample 
populations.  The.se  databases  included: 
Food  Stamp  Qualit)-  Control  Data 
Internal  Revenue  Service  Data 
(PSID)  Panel  Study  of  Income  Dynamics 
(SIPP)  The  Survey  of  Income  and 

Prt>gram  Participation 
(NLSY)  National  Longitudinal  Survey  of 

Youth 
(NSFG)  National  Survey  of  Family 

Growth 
(YRBSS)  Youth  Risk  Behavior 

Surveillance  System 
(NCHS)  NationalCenter  on  Health 

Statistics 
(UI)  Unemployment  Insurance 
State  administrative  data 

Below  is  a  summary  list  of  the  major 
performance  measures  and  data  sources 
we  considered  but  did  not  propose  at 
this  time  for  various  reasons,  including 
a  lack  of  uniform  national  data 
availability,  variation  in  definitions 
among  States,  and  measures  beyond  the 
scope  of  the  bonus. 

Other  Measures  and  Data  Sources 
Considered: 
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Variable 


Percent  of  caseload  entering  employment  without  a  high  sctiool  di- 
ploma 

Percent  of  lorig-lerm  caseload  entenng  employment  

Wortc  parbcipation  rate    

Percent  of  cases  ttiai  reach  time  limit  without  job  

Percent  of  TANF  teens  attending  school  or  wortung  

Percent  of  TANF  teens  not  attending  school  and  no«  wortdng  

Number  of  out-of-wedlock  births  

Recidivism  rate  • 

Average  length  of  stay  on  assistance « - " 

Cases  witti  transitional  benefits ™ - 

Receipt  of  TANF  t»nefit  

Number  of  applicantf  diverted  from  the  TANF  cash  assistance  program 

Reduction  in  dependence 

Increase  m  number  of  persons  in  training/noo-traditional  employmenl 
under  Welfare-to-Work  program. 

Percent  of  children  living  in  households  with  no  adult  male  ages  21  and 
over 

Educational  attainment  - r 

Improvement  in  immunizatioo 

Proportion  of  recipients  who  receive  domestic  violence  senrices  

Percent  of  current/former  recipients  receiving  subsidized  child  care  

Quality  child  care 

Percent  of  caseload  with  paternity  established 

Number  of  TANF  families  that  have  both  earned  income  and  child  sup- 
port paid- 
Percent  of  caseload  married  

Percent  of  caseload  leaving  welfare  for  marriage  - 

Administrative  cost  per  wori<  placement. — - 

Marnage/Divorce  rates  statewide ™ ™— « — 

Number  of  children  entenng  foster  care  „™..._ 

Percent  of  children  in  poverty 

Services  to  the  harder  to  serve  population  


I  CPS. 

Slate  administrative  data. 
State  administrative  data. 
State  administrative  data. 
State  administrative  data. 
State  administrative  data. 
State  administrative  data;  NCHS. 
No  data  source  identified. 
State  administrative  data. 
State  administrative  data- 
State  administrative  data 
No  data  source  identified. 
State  administrative  data- 
Department  of  Labor  data. 

CPS. 

CPS 

No  data  source  identlfied- 
No  data  source  identified. 
State  administrative  data. 
No  data  source  identified. 
State  administrative  data. 
State  administrative  data- 
State  administrative  data- 
State  administrative  data. 
State  administrative  data- 
Vital  statistics 

Adoption  and  Foster  Care  Analysis  and  Reporting  System  (AFCARS) 
Census  Bureau  data- 
No  data  soijrce  Identified- 


We  welcome  comments  on  any  of  the 
measures  or  data  sources  we  considered 
but  re\ecXed. 

vn.  Regulatory  Impact  Analyses 

A.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order-  The  Department  has  determined 
that  this  proposed  rule  is  consistent 
with  these  priorities  and  principles- 
This  proposed  rulemaking  implements 
statutory  authority  based  on  broad 
consultation  and  coordination- 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
public  itfith  meaningful  participation  in 
the  regulatory  pnx»ss-  Section  403(a)(4) 
of  the  Act  also  requires  the  Department 
to  consult  with  the  National  Governors' 
Association  and  the  American  Public 
Human  Services  Association  in  the 
development  of  a  system  for  awarding 
high  performance  bonuses.  As  described 
elsewhere  in  the  preamble,  fiCF 
consulted  extensively  with  Slate  and 
local  officials  and  their  representative 
organizations  as  well  as  a  broad  range  of 
advocacy  groups,  researchers,  and 
others  to  obtain  their  views.  These 
proposed  rules  reflect  the  discussions 


with  and  the  concerns  of  the  groups 
with  whom  we  consulted. 

This  rule  is  a  significant  regulatory 
action  that  will  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more, 
according  to  section  3(F)(1)  of  the 
Executive  Oder.  This  rule  will 
determine  how  $200  million  will  be 
awarded  to  high  performing  States  to  be 
used  to  benefit  the  recipients  of  State 
TANF  programs  and  will  have  the 
additional  effect  of  improving  States' 
efforts  in  implementing  welfare  reform- 
High  performing  States  could  see  their 
State  family  assistance  grants  increase 
by  as  much  as  five  percent.  We  beheve 
the  cost  of  competing  for  a  high 
performance  bonus  award  should  be 
minimal  since  competition  for  these 
awards  will  be  based,  to  the  extent 
possible,  on  existing  data  sources. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
reqiurements  on  small  businesses  and 
other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  small  governmental 
entities-  This  rule  will  affect  only  the  SO 
States,  the  District  of  Columbia,  and 


certain  territories.  Therefore,  the 
Secretary  certifies  that  this  nJe  will  not 
have  a  significant  impact  on  small 
entities. 

C.  Assessment  of  the  Impact  on  Family 
Wetl-Being 

We  certify  that  we  have  made  an 
assessment  of  this  rule's  impact  on  the 
well-being  of  famiUes,  as  required  imder 
section  654  of  the  Treasury  and  General 
Appropriations  Act  of  1999.  The  high 
performance  bonus  awards  proposed  in 
this  NPRM  are  a  component  part  of  the 
TANF  program  and  are  designed  to 
reward  State  efforts  in  strengthening  the 
economic  and  social  stability  of  families 
and  carrying  out  other  purposes  in  the 
statute.  The  NPRM  does  not  limit  State 
flexibility  to  design  programs  to  serve 
these  purposes. 

D.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  no  persons  are  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  As  required  by  this  Act,  we 
have  submitted  the  proposed  data 
collection  requirements  to  OMB  for 
review  and  approval.  We  are 
concurrently  using  this  NPRM  as  a 
vehicle  for  seeking  comment  from  the 
public  on  these  and  any  additional 


information  collection  activities  that 
they  believe  should  be  added  as  a  part 
of  the  bonus  award  process. 

This  NPRM  proposes  to  award 
bonuses,  in  FY  2002  and  beyond,  based 
on  four  work  measures  and  three  non- 
work  measures.  No  reporting  burden 
would  fall  on  the  States  for  two  of  the 
non-work  measures  for  which  we  will 
use  Census  Bureau  decennial  and 
annual  demographic  program  data  as 
the  data  source,  i.e.,  frxxl  stamp 
participation  measure  and  measure  on 
family  formation  and  stability.  To 
measure  Medicaid/CHIP  participation. 
States  must  match  T-ANF  data  with 
Medicaid/CHIP  enrollment  data,  using 
the  information  fi-om  HCFA's  MSIS 
system  and  the  HCFA  Form  21-E. 

We  have  computed  the  burden  based 
only  on  the  work  measures  and  the 
measure  of  Medicaid/CHIP  participation 
specified  in  §  270.4.  If  additional 
measures  are  added  or  additional 
reporting  is  required  in  the  final  rule, 
we  will  solicit  comments  on  the 
increased  burden  of  reporting  through  a 
Paperwork  Reduction  Act  Notice- 
Burden  Estimate  for  the  Work  Measures 

The  NPRM  proposes  two  alternative 
reporting  mechanisms  for  the  work 
measures,  i.e..  either  the  information 
specified  in  S270.(6)(a)(l)  or  the  data 
specified  in  S270-6(a)(2)-  After  a 
consideration  of  public  conunenls,  the 
Secretary's  decision  will  be  reflected  in 
the  final  rule.  Under  both  alternatives, 
the  State  must  collect  information 
quarterly  and  report  it  semi-annually  for 
both  the  adult  TANF  recipients  and  the 
adult  SSP-MOE  recipients  for  whom  the 
State  reports  data  in  the  SSP-MOE  Data 
Report. 

If  the  State  wishes  to  receive  a  high 
performance  bonus,  it  must  report  the 
data  in  Sections  One  and  Three  of  the 
SSP-MOE  Data  Report  as  required  in 
§  265.3(d)  of  this  chapter.  (The  burden 


for  this  reporting  requirement  was 
previously  estimaleii  in  the  TANF  final 
rule,  published  April  12. 1999  (64  FR 
17720).)  We  will  specify  the  reporting 
format  for  these  proposed  requirements  . 

We  estimate  the  burden  for  the  first 
reporting  alternative  in  §  270.6(a)(1)  as 
1.728  hours,  based  on  the  requirement 
that  States  report  the  name,  birth  date, 
and  social  security  number  of  all  adult 
T-ANF  and  SSP-MOE  recipients  and 
identify  those  in  fully  subsidized 
employment.  Our  estimate  of  the  burden 
is  as  follows:  16  hours  per  response, 
times  54  respondents,  times  two  (semi- 
annual reporting). 

Because  the  four  work  measures 
proposed  in  this  NPRM  are  substantially 
the  same  as  the  work  measures  on 
which  we  will  award  bonuses  in  FY 
1999  and  FY  2000,  we  estimate  the 
burden  for  the  second  reporting 
alternative  in  §  270.6(a)(2)  to  be  the 
same  as  the  current  number  in  the  OMB 
PRA  Inventory  of  8,640  hours.  This 
current  number  represents  the  aimual 
burden  estimate  of  collecting  data  from 
54  respondents,  responding  quarterly,  at 
40  hoiu-s  per  response.  (See  ACF-Form 
200.  OMB  No.  0970-0180)  The  actual 
burden  may  be  less  since  we  are 
proposing  to  require  that  States  submit 
quarterly  data  twice  a  year.  On  the  other 
hand,  the  burden  may  be  the  same 
because  the  primary  burden  is  the 
quarterly  collection  of  the  data  rather 
than  the  semi-annual  reporting  of  the 
data. 

We  estimate  the  total  biuden  of  the 
two  reporting  alternatives  is  10.368 
hours  (1,728  plus  8,640).  We  realize  that 
this  number  is  an  over-estimate, 
reflecting  the  total  bimlen  of  two 
proposed  alternatives  in  the  NPRM. 
only  one  of  which  will  be  included  in 
the  final  rule. 

We  believe  the  burden  of  reporting 
the  information  on  work  measures  will 
be  minimal.  particiUarly  if  we  are  able 


to  use  the  NDNH.  In  addition.  States 
already  have  experience  in  extracting 
case/individual  identifying  information 
from  their  electronic  data  bases  for 
matching  purposes,  including  the 
Income  and  Eligibility'  Verification 
System  (lEVS)  matches  required  by 
statute- 
Burden  Estimate  for  the  Measures  on 
Medicaid/CHIP  Participation 

The  Medicaid/CHIP  performance 
measure  at  §  270.4(d)  consists  of 
qualif>'ing  conditions  and  an  outcome 
measure-  The  qualif\ing  conditions  will 
be  evaluated  by  HCFA  based  on  State 
documentation  and  HCFA  oversight  of 
the  Modicaid/CHIP  programs-  There  is 
no  new  burden  as.sociated  with  these 
process  measures. 

The  outcome  measure  in  S  270.4(d)(4) 
is  based  on  quarterly  reporting  of  the 
data  from  a  match  of  TANF  data  and 
Medicaid  enrollment  data.  Because  this 
activity  is  similar  to  State  acti\itv  in 
matching  TANF  data  and  UI  data  (see 
§  270.6(a)(2)),  we  estimate  that  the 
burden  will  be  approximately  the  same, 
i.e..  8,640  boiu-s,  excluding  start-up 
costs.  We  understand  that  some  States 
may  not  have  social  seciuity  numbers 
for  CHIP  recipients.  In  that  instance, 
there  may  be  an  additional  burden. 

The  total  annual  btu'den  estimate 
includes  the  development  of  a  one-time 
extraction  program  (based  on  our 
specifications),  computer  run-time  to 
execute  the  program,  the  creation  of  an 
extract  data  file,  and  transmitting  the 
information. 

We  estimate  that  the  50  States,  the 
District  of  Columbia,  Guam,  Puerto 
Rico,  and  the  United  States  Virgin 
Islands  will  be  respondents.  (Cunently, 
American  Samoa  has  not  applied  to 
implement  the  T-ANF  program) 

The  annual  burden  estimate  for  this 
data  collection  is: 


Instrumertt  or  requirement 


Numtier  of 
respondents 


High  Performance  Bonus  Report:  WORK  MEASURES  (total  of  two  alternative 

measures)  

High  Performance  Bonus  Report:  MEDICAID/CHIP  MEASURE  

Estimated  Total  Annual  Burden  Hours _ 


Number  o( 


per  re- 
spondent 


Average 

bunjen 

hours  pA 

response 


Total  txjr- 
den  hours 


10.368 
8.640 


19,008 


Wo  encourage  States,  organizations, 
individuals,  and  other  parties  to  submit 
comments  regarding  the  information 
collection  requirements  to  the 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Office  of  Information  Resoiuce 


Management  Services,  370  L'Enfant 
Promenade  SW.,  Washington,  DC  20447, 
Attention:  Reports  Clearance  Officer. 

To  ensure  that  public  comments  have 
maximiun  effect  in  developing  the  final 
regulations  and  the  data  collection 
instrument,  we  urge  that  each  comment 


clearly  identify  the  specific  section  or 
sections  of  the  proposed  rule  or 
Appendices. 

We  will  consider  conunents  by  the 
public  on  these  proposed  collections  of 
information  in: 
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•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collections  of  information,  including  the- 
validity  of  the  methodology  and 
assumptions  used,  and  the  frequency  of 
collection: 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected:  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g..  the  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  rules 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication.  This  OMB  review  schedule 
does  not  affect  the  deadline  for  the 
public  to  comment  to  ACF  on  the 
proposed  rules.  Written  comments  to 
OMB  for  the  proposed  information 
collection  should  be  sent  directly  to  the 
following:  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs.  Room  3208  New 
Executive  Office  Building.  725  17th 
Street,  NW.  Washington,  DC  20503. 
Attention:  Desk  Officer  for  ACF. 

E.  Unfunded  Mandates  He/orm  Act  of 
J  995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act)  requires  that 
a  covered  agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  any  Federal  mandate 
that  may  result  in  the  expenditure  by 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  any  small 
government  that  may  be  significantly  or 
uniquely  impacted  by  the  proposed 
rule. 

We  have  determined  that  the 
proposed  rules  will  not  result  in  the 
expenditure  by  Stale,  local,  and  Tribal 


governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly, 
we  have  not  prepared  a  budgetan' 
impact  statement,  specifically  addressed 
the  regulatory  alternatives  considered, 
or  prepared  a  plan  for  informing  and 
advising  any  significantly  or  uniquely 
impacted  small  government. 

F.  Congressional  Review 

This  proposed  rule  is  a  major  rule  as 
defined  in  5  U.S.C,  Chapter  8. 

List  of  Subiects  in  45  CFR  Part  270 

Grant  Programs  (Social  Programs): 
Public  Assistance  Programs  (Welfare 
Programs):  Recordkeeping  and 
Reporting  Requirements. 
(Catalogue  of  Federal  Domestic  Assislance 
Programs:  No.  93.558  Temporary  Assistance 
for  Needy  Families  (T,\NF1  Program:  Stale 
Family  Assistimce  Grants:  Tribal  Family 
Assistance  Grants:  Assislance  Grants  to 
Territories:  Matching  Grants  to  Territories: 
Supplemental  Grants  for  Population 
Increases:  Contingency  Fund:  High 
Performance  Bonus:  Decrease  in  Illegitimacy 
Bonus) 

Dated:  November  17, 1999. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Faaiilies. 

Approved:  November  19.  .1999. 
Donna  E.  Shalala. 

Secretory.  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the      

preamble,  we  propose  to  amend  45  CFR 
chapter  n  by  adding  part  270  to  read  as 
follows: 

PART  270— HIGH  PERFORMANCE 
BONUS  AWARDS 

Sec. 

270.1  What  dous  this  part  cover? 

270.2  What  definiUons  apply  to  this  pari? 

270.3  What  is  the  annual  maximum  amount 
we  will  award  and  the  maximum  amount 
that  a  State  can  receive  each  year? 

270.4  On  what  measures  will  we  base  the 
bonus  awards? 

270.5  What  factors  will  we  use  to  determine 
a  State's  score  on  the  work  measures? 

270.6  What  data  for  the  work  measures 
must  a  State  report  to  us? 

270.7  What  data  will  we  use  to  measure 
performance  on  the  non-work  measures? 

270.8  How  will  we  allocate  the  imnus 
award  funds? 

270.9  How  will  we  redisWbule  funds  if  that 
becomes  necessary? 

270.10  How  will  we  annually  review  the 
award  process? 

270.1 1  When  must  the  States  report  the 
adult  recipient  data  and  other 
information  related  to  the  work 
measures? 

270.12  Mu.st  Stales  nie  the  data 
electronically? 

270.13  What  do  States  need  to  know  about 
the  use  of  bonus  funds? 


Authority:  42  D.S.C.  603(a)(4) 

{  270.1    What  does  this  part  cover? 
This  part  covers  the  regulatory 
provisions  relating  to  the  bonus  to 
reward  high  performing  States  in  the 
TANF  program,  as  authorized  in  section 
403(a)(4)  of  the  Social  Security  Act. 

f  270.2    What  dsflnttlons  apply  to  this  part? 

The  following  definitions  apply  under 
this  part: 

Act  means  the  Social  Security  Act,  as 
amended. 

Bonus  year  means  each  of  the  fiscal 
years  2002  and  2003  in  which  TANF 
bonus  funds  are  awarded,  and  any 
subsequent  fiscal  year  for  which 
Congress  authorizes  and  appropriates 
bonus  funds. 

CHIP  is  the  Children's  Health 
I)asurance  Program  as  described  in  title 
XXI  of  the  Social  Security  Act. 

Comparison  year  means  the  fiscal 
year  preceding  the  performance  year. 

Fiscal  year  means  the  12-month 
period  beginning  on  October  1  of  the 
preceding  calendar  year  and  ending  on 
September  30. 

Food  Stamp  Program  means  the 
program  administered  by  the  United 
States  Department  of  Agriculture 
pursuant  to  the  Food  Stamp  Act  of  1977, 
U.S.C.  2011  et.seq. 

HCFA  is  the  Health  Care  Financing 
Administration. 

Medicaid  is  a  State  program  of 
medical  assislance  operated  in 
accordance  with  a  State  plan  under  title 
XIX  of  the  Act. 

MSIS  is  the  Medicaid  Statistical 
Information  System. 

Performance  year  means  the  fiscal 
year  in  which  a  State's  performance  is 
measured,  i.e.,  the  fiscal  year 
immediately  preceding  the  bonus  year. 
Separate  State  program  (SSPI  meaiis 
a  program  operated  outside  of  TANF  in 
which  the  expenditure  of  State  funds 
may  count  for  TANF  maintenance-of- 
effort  (MOE)  purposes. 

SSP-MOE  Data  Report  is  the  report 
containing  disaggregated  and  aggregated 
data  required  to  be  filed  on  SSP-MOE 
recipients  in  separate  State  programs  as 
specified  in  §  265.3(d). 

State  means  each  of  the  50  States  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands. 
Guam,  and  American  Samoa. 

TANF  means  The  Temporary 
Assistance  for  Needy  Families  Program. 
We  (and  any  other  first  person  plural 
pronouns)  means  the  Secretary  of 
Health  and  Human  Services  or  any  of 
the  following  individuals  or 
organizations  acting  in  an  official 
capacity  on  the  Secretary's  behalf:  The 


Assistant  Secretary  for  Children  and 
Families,  the  Department  of  Health  and 
Human  Services,  and  the 
Administration  for  Children  and 
Families. 

§  270.3    What  Is  the  annual  maximum 
amount  we  will  award  and  the  maximum 
amount  that  a  State  can  receive  each  year? 

(a)  Except  as  provided  in  §  270.9,  we 
will  award  S200  million  in  bonus  funds 
annually,  subject  to  Congressional 
authorization  and  the  availability  of  the 
appropriation. 

fb)  The  amount  payable  to  a  State  in 
a  bonus  year  may  not  exceed  five 
percent  of  a  State's  family  assistance 
grant. 

§  270.4    On  what  measures  will  we  has*  ttw 
bonus  aivards? 

(a)  Performance  measures:  General. 
We  vrill  base  the  high  performance 
bonus  awards  on  four  work  measures: 
one  measure  of  family  formation  and 
family  stability:  and  two  measures  that 
support  work  and  self-sufficiency,  i.e.. 
participation  by  low-income  working 
families  in  the  Food  Stamp  Program  and 
participation  in  the  Medicaid  and  CHIP 
programs. 

(b)  Work  Measures. 

(1)  Beginning  in  FY  2002,  we  will 
measure  State  performance  on  the 
following  work  measiu«s: 

(i)  Job  entry  rale: 

(ii)  Success  in  the  work  force  rate; 
(iii)  Increase  in  the  job  entry  rate;  and 
(iv)  Increase  in  success  in  the  work 
force  rate. 

(2)  For  any  given  year,  we  will  score 
and  rank  competing  States  and  award 
bonuses  to  the  ten  States  with  the 
highest  scores  in  each  work  measiu-e. 

(3)  Each  State  has  the  option  to 
compete  on  one.  any  number  of,  or  none 
of  the  work  measures  specified  in  this 
paragraph. 

Icj  Measure  of  participation  by  low- 
income  working  families  in  the  Food 
Stamp  Program— (1)  Qualifying 
conditions.  In  order  to  compete  on  the 
Food  Stamp  outcome  measure  in 
paragraph  (c)(2)  of  this  section.  States 
must  meet  all  the  following  qualifying 
conditions.  The  Food  and  Nutrition 
Service  of  the  U.S.  Department  of 
AgriciJture  vriU  determine  whether  a 
State  is  meeting  these  conditions 
through  its  ongoing  oversight  of  the 
Food  Stamp  Program. 

(i)  The  Stale  agency  has  issued  policy 
instructions  or  regulations  clearly 
specifying  that,  at  first  contact  with  the 
State  agency  which  administers  the 
Food  Stamp  Program,  individuals  must 
be  informed  of  the  opportimity  to  apply 
for  food  stamps  in  accordance  with  7 
CFR  273.2(c)(1). 


(ii)  The  State  agency  has  issued  policy 
instructions  or  regulations  clearly 
specifying  that  application  forms  are  to 
be  readily  accessible  and  available  upon 
request,  in  accordance  with  7  CFR 
273.2(c)(3). 

(iii)  As  evidenced  through  policy 
instructions,  regulations,  and 
administrative  reviews,  the  State  agency 
is  complying  with  application 
processing  time  frames  and  expedited 
service  rules,  as  required  by  7  CFR 
273.2(g). 

(iv)  As  evidenced  through  policy 
instructions,  regulations,  ana 
administrative  reviews,  the  State  agency 
has  taken  steps  to  prevent  inappropriate 
denials  and  terminations  of  eligible  food 
stamp  participants  who  have  lost  TANF 
eligibility.  Since  food  stamp  eligibility 
is  not  based  on  TANF  eligibility.  States 
may  not  deny  food  stamp  eligibility  to 
a  family  or  a  family  member  simply 
because  the  family  is  inelieihle  for 
TANF. 

(2)  Outcome  measure,  (i)  Begijming  in 
FY  2002,  we  will  measure  the 
improvement  in  the  number  of  low- 
income  working  families  (i.e.,  families 
with  children  tinder  age  18  who  have  an 
income  less  than  130  percent  of  poverty 
and  earnings  equal  to  at  least  half-time, 
full-year  minimum  wage)  receiving  food 
stamps  as  a  percentage  of  the  number  of 
low-income  working  families  (as 
defined  in  this  subparagraph)  in  the 
State. 

(ii)  For  any  given  year,  we  will 
compare  a  State's  performance  on  this 
measure  to  its  performance  in  the 
previous  year,  begiiming  with  a 
comparison  of  CY  2000  to  CY  2001, 
based  on  Census  Bureau  decennial  and 
aimual  demographic  program  data. 

(Hi)  We  will  rank  all  States  that  meet 
the  conditions  in  paragraph  (c)(1)  of  this 
section  and  will  award  bonuses  to  the 
10  States  with  the  greatest  percentage 
improvement  in  this  measure. 

fdl  Measure  of  participation  bv  low- 
income  families  in  the  Medicaid/CHW 
Programs — (1)  Qualifying  conditions.  In 
order  to  compete  on  the  Medicaid/ 
Children's  Health  Insurance  Program 
(CHIP)  outcome  measiue  in  paragraph 
(d)(3)  of  this  section,  a  Stale  must  meet 
all  of  the  following  qualifying 
conditions: 

(i)  The  State  has  issued  policy 
instructions  or  regulations  clearly 
specifying  that,  at  first  contact  with  the 
TANF  agency,  an  individual  must  be 
given  the  opportunity  to  apply  for 
Medicaid  in  accordance  with  42  CFR 
435.906; 

(ii)  When  eligibility  under  section 
1931  of  the  Act  is  lost  due  to  hours  of. 
or  earnings  from,  employment  or  loss  of 
the  time-limited  earning  disregards,  the 


State  issues  to  the  affected  family  a 
written  notice  that  meets  the 
requirements  of  section  1925la)(2)(A)  of 
the  Act,  and  a  card  or  other  evidence  uf 
the  family's  entitlement  to  assistance,  as 
required  under  section  ig25(aJ(2)(B)  of 
the  Act; 

(iii)  The  Stale  has  issued  polic>- 
inshTictions  or  regulations  clearly 
specifying  that  family  members  mav  not 
be  terminated  from  Medicaid  until  it  has 
been  determined  that  they  are  not 
ehgible  under  any  other  Medicaid 
group:  and 

(iv)  The  State  has  ftjlfilled  all  data 
requirements  under  the  law,  including 
being  up  to  date  on  all  Medicaid  and 
CHIP  data  submissions  and  having  the 
MSIS  system  on-line  and  operating 
properly. 

(2)  Qualifying  options.  In  addition,  in 
order  to  compete  on  the  outcome 
measure  in  paragraph  (d)(3)  of  this 
section,  the  State  must  have 
implemented  at  least  two  of  the 
following  qualifying  State  options: 

(i)  The  State  accepts  mail-in  or  phone- 
in  applications  for  Medicaid  for  families 
and  children  which  can  be  completed 
without  a  face-to-face  interview: 

(ii)  State  Medicaid  workers  have  been 
outstationed  at  locatioios  in  addition  to 
the  locations  required  under  42  CFR 
435.904  (c)(1)  and  (c)(2): 

(iii)  The  Stale  has  expanded  Medicaid 
eligibility  for  recipient  and  applicant 
families  through  the  use  of  less 
restrictive  methodologies,  authorized  by 
section  1931(b)(2)  (B)  and  (C)  of  the  Act; 

(iv)  The  State  uses  a  definition  of 
"imemployed  parent "  that  includes 
parents  who  are  employed  more  than 
100  hours  per  month,  as  authorized 
under  45  CFR  233.101  and  section 
1931(d)  of  the  Act: 

(v)  The  State  provides  continuous 
Medicaid  eligibility  for  children  for  a 
period  of  time  without  regard  to  changes 
in  circumstances,  as  authorized  by 
section  1902(e)(12)  of  the  Act: 

(vi)  The  State  provides  a  period  of 
presumptive  Medicaid  eligibility  for 
children,  as  authorized  by  section 
1920AoftheAct:or 

(vii)  The  Stale  has  simplified  the 
enrollment  and  reenroUmenl  processes 
for  children  and  low-income  families  by 
implementing  such  improvements  as 
shortened  application  forms. 

(3)  Outcome  Measure,  (i)  Beginning  in 
FY  2002,  we  will  measure  the 
improvement  in  the  percentage  of 
individuals  receiving  TANF  benefits 
who  are  also  enrolled  in  Medicaid  or 
CHIP,  who  leave  TANF  in  a  calendar 
year  and  are  enrolled  in  Medicaid  or 
CHIP  in  the  sixth  month  after  leaving 
TANF  assistance  (and  are  not  receiving 
TANF  assistance  in  the  sixth  month). 
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(ii)  For  any  given  year,  we  will 
compare  a  State's  performance  on  this 
measure  to  its  performance  in  the 
previou.?  year,  beginning  with  a 
comparison  of  CY  2000  to  CY  2001. 
based  on  a  quarterly  submission  by  the 
Slate  of  the  above  percentage  as 
determined  by  matching  individuals 
(adults  and  children)  who  have  left 
TANF  assistance  and  are  not  receiving 
it  in  the  sixth  month  with  Medicaid/ 
CHIP  enrollment  data. 

(iii)  We  will  rank  the  performance  on 
this  measure  of  all  States  that  meet  the 
conditions  in  paragraphs  (d)(1)  and 
(d)(2)  of  this  section  and  will  award 
bonuses  to  the  10  States  with  the 
greatest  percentage  improvement  in  this 
measure. 

(e)  Measure  of  family  formation  and 
stability.  (1)  Beginning  in  FY  2002,  we 
will  measure  the  increase  in  the  percent 
of  children  below  200  percent  of 
poverty  in  each  State  who  reside  in 
married  couple  families,  beginning  with 
a  comparison  of  data  between  CY  2000 
and  C\'  2001,  based  on  Census  Bureau 
decennial  and  annual  demographic 
program  data.  For  any  given  subsequent 
year,  we  will  compare  a  State's 
performance  on  this  measure  to  its 
performance  in  the  previous  year. 

(2)  We  will  rank  all  States  and  wiU 
award  bonuses  to  the  ten  States  with  the 
greatest  percentage  improvement  in  this 
measure. 

$  270.5    Wtiat  factors  will  we  u»  to 
datermlfw  a  State's  scors  on  ttf  work 
maasur**? 

(a)  Definitions.  The  work  measures  are 
defined  as  follows; 

(1)  The  lob  Entry  Bate  means  the 
unduplicated  number  of  adult  recipients 
who  entered  not  fully  subsidized 
employment  for  the  first  time  in  the 
performance  year  (job  entries)  as  a 
percent  of  the  total  unduplicated 
number  of  adult  recipients  unemployed 
at  some  point  in  the  performance  year. 
Adult  recipients  in  fully  subsidized 
employment  are  not  included  in  the 
numerator  but  are  included  in  the 
denominator. 

(2)  The  Success  in  the  Work  Force 
Rate  is  composed  of  two  submeasures 
defined  as  follows: 

(i)  The  lob  Retention  Rate  means  the 
performance  year  sum  of  the 
unduplicated  number  of  employed  adult 
recipients  in  each  quarter  one  through 
four  who  were  also  employed  in  the  Erst 
and  second  subsequent  quarters,  as  a 
percent  of  the  sum  of  the  unduplicated 
niunber  of  employed  adult  recipients  in 
each  quarter.  (At  some  point,  the  adult 
might  become  a  former  recipient.)  Adult 
recipients  in  fully  subsidized 


employment  are  not  included  in  either 
the  numerator  or  the  denominator;  and 

(ii)  The  Earnings  Gain  Rate  means  the 
performance  year  sum  of  the  gain  in 
earnings  between  the  initial  and  second 
subsequent  quarter  in  each  of  quarters 
one  through  foiu^  for  adult  recipients 
employed  in  both  these  quarters  as  a 
percent  of  the  sum  of  their  initial 
earnings  in  each  of  quarters  one  through 
four.  (At  some  point,  the  adult  might 
become  a  former  recipient.)  Earnings 
gains  of  adult  recipients  in  fully 
subsidized  employment  are  not 
included  in  either  the  numerator  or  the 
denominator. 

(3)  The  Increase  in  the  lob  Entry  Rate 
means  the  positive  difference  between 
the  performance  year  job  entry  rate  and 
the  comparison  year  job  entr)'  rate  as  a 
percentage  of  the  comparison  year  job 
entry  rate;  and 

(4)  The  Increase  in  Success  in  the 
Work  Force  Rate  means  the  positive 
difference  between  the  performance 
year  success  in  the  work  force  rate  and 
the  comparison  year  success  in  the  work 
force  rate  as  a  percent  of  the  comparison 
year  success  in  the  work  force  rate.  It  is 
composed  of  two  submeasures  defined 
as  follows: 

(i)  The  Increase  in  the  lob  Retention 
Rate  means  the  positive  difference 
between  the  performance  year  job 
retention  rate  and  the  comparison  year 
job  retention  rate  as  a  percent  of  the 
comparison  year  job  retention  rate;  and 

(ii)  The  Increase  in  the  Earning  Gain 
Rate  means  the  positive  difference 
between  the  performance  year  earnings 
gain  rate  and  the  comparison  year 
earnings  gain  rate  as  a  percent  of  the 
comparison  vear  earnings  gain  rate. 

(b)  Ranking  of  States.  (1)  We  will 
measure  State  performance  in  the  work 
measures  over  the  course  of  an  entire 
fiscal  year  both  for  the  performance  year 
and  the  comparison  year,  if  applicable. 

(2)  We  will  rank  the  competing  states 
on  the  work  measures  for  which  they: 

(i)  Indicate  they  wish  to  compete;  and 
(ii)  Submit  the  data  specified  in 

§  270.6  within  the  timeframes  specified 

in  §270.11. 

(3)  We  will  rank  the  States  on 
absolute  performance  in  the  case  of  the 
two  work  measures  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section.  For  the  two 
work  measures  in  paragraphs  (a)(3)  and 
(a)(4)  of  this  section,  we  will  rank  States 
based  on  the  percentage  increase  in 
their  improvement  rate  in  the 
performance  year  compared  to  the 
comparison  year.  The  rank  of  the 
performance  m  paragraphs  (a)(2)  and 
(a)(4)  of  this  section  will  be  a  composite 
weighted  score  of  the  rank  of  the 
retention  and  the  earnings  gain 


measures  with  the  job  retention  rank 
having  a  weight  of  two. 

(4)  The  rates  for  Sutes  submitting 
data  for  each  work  measure  in  this 
section  will  be  ranked  from  high  to  low. 
with  "1 "  being  the  rank  for  the  State 
with  the  highest  score.  We  will  assign 
to  each  State  not  competing  or 
submitting  data  for  a  work  measiu-e  a 
rank  that  is  the  number  following  the 
last  rank  for  States  that  properly 
submitted  data  on  a  timely  basis  and 
notified  us  of  their  interest  in 
competing. 

(5)  We  vrill  calculate  the  pert^ntage 
rate  for  each  work  measure  to  two 
decimal  points.  If  we  identify  more  than 
ten  States  due  to  a  tie  in  the  rate  for  a 
specific  work  measure,  we  will  calculate 
the  rate  to  as  many  decimal  points  as 
necessary  to  eliminate  the  tie. 

(c)  The  Improvement  Rate.  The 
Improvement  Rale  means  the  positive 
percentage  change  between  the 
performance  year  and  the  comparison 
year  for  each  measured  rate  (job  entry, 
retention,  earnings  gain). 

§  270.6    What  data  for  ttie  work  measures 
must  a  State  report  to  us? 

(a)  If  a  State  wishes  to  compete  on  any 
of  the  work  measures  specified  in 
S  270.5(a).  it  must  report  one  of  the 
following  alternative  sets  of  data,  as 
specified  by  the  Secretary.  The  State 
must  collect  quarterly  and  report  semi- 
aimually  for  the  performance  year  and, 
if  the  State  chooses  to  compete  on  an 
improvement  measure,  the  comparison 
year,  either: 

(1)  An  unduplicated  list  of  all  adult 
recipients  by  name,  social  security 
number,  and  date  of  birth  for  each 
quarter;  adult  recipients  in  fully 
subsidized  employment  must  be 
included  in  this  list  but  identified 
separately;  or 

(2)  Based  on  a  match  between  the 
State's  adult  recipient  identification 
data  and  the  Unemployment  Insurance 
employment  data,  the  following 
information: 

(i)  The  cumulative  number  of 
unduplicated  adult  recipients  who,  by 
the  end  of  each  quarter,  were 
unemployed  recipients  at  some  point 
during  the  performance  year.  (Adult 
recipients  in  fully  subsidized 
employment  must  be  excluded  from  this 
data  match  but  must  be  included  in  the 
count  of  imemployed  recipients; 
employed  adult  recipients  who  became 
unemployed  and  entered  new 
employment  for  the  first  time  in  the 
same  quarter  must  also  be  included.); 

(ii)  The  total  number  of  unduplicated 
adult  recipients  employed  at  any  time 
during  the  quarter; 
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(iii)  The  total  number  of  employed 
adult  recipients  in  paragraph  (a)(2)(ii)  of 
this  section  who.  as  a  recipient  in  each 
quarter,  entered  employment  for  the 
first  time  this  performance  year; 

(iv)  The  total  number  of  employed 
adult  recipients  in  paragraph  (a)('2)(ii)  of 
this  section  who  were  also  emploved  in 
the  following  quarter: 

(v)  The  total  number  of  adiUt 
recipients  in  paragraph  (a)(2)(ii)  of  this 
section  who  were  also  employed  in  the 
second  following  quarter, 

(vi)  The  total  amount  of  earnings  in 
each  quarter  of  all  employed  adult 
recipients  in  paragraph  (a)(2)(v)  of  this 
section;  and 

(vii)  The  total  amount  of  earnings  in 
the  second  following  quarter  of  all 
employed  adult  recipients  in  paragraph 
(a)(2)(v)  of  this  section. 

(b)  Each  State  must  submit  the 
information  in  paragraph  (a)  of  this 
section  for  both  adult  TANF  recipients 
and  adult  SSP-MOE  recipients  for 
whom  the  State  would  report  the  data 
described  in  paragraph  (c)  of  this 
section. 

(c)  Each  State  must  file  the 
information  in  Sections  One  and  Three 
of  the  SSP-MOE  Data  Report  as 
specified  in  §  265.3(d)  of  this  chapter. 

(d)  Each  State  must  specify  to  ACF  the 
measures  on  which  it  is  competing  in 
each  bonus  year. 

§  270.7    Wtiat  data  will  we  use  to  measure 
performance  on  tfie  non-work  measures? 

(a)  We  will  use  data  from  the  Census 
Bureau's  decennial  and  annual 
demographic  programs  to  rank  State 
performance  on  the  measure  of  family 
formation  and  stabilitj'  and  the  Food 
Stamp  outcome  measure. 

(b)  We  will  measure  Stale 
performance  on  the  Medicaid/CHIP 
outcome  measure  based  on  quarterly 
data  submitted  by  States  as  determined 
by  matching  individuals  who  are  no 
longer  receiving  TANF  assistance  with 
Medicaid/CHIP  enrollment  data. 

S  270.8    How  will  we  allocate  ttw  bonus 
award  funds? 

(a)  In  F^'  2002  and  beyond,  we  will 
allocate  and  award  5140  million  to  the 
ten  States  with  the  highest  scores  for 
each  work  measure  as  follows,  subject  to 
reallocation  as  specified  in  §  270.9: 

(1)  Job  Entry  Rate— S56  million 

(2)  Success  in  the  Work  Force — S35 
million 

(3)  Increase  in  Job  Entry  Rale — S28 
million 

(4)  Increase  in  Success  in  the  Work 
Force — S21  million; 


(b)  In  FY  2002  and  beyond,  we  will 
allocate  and  award  S60  million  to  the 
ten  States  with  the  greatest 
improvement  in  the  non-work  measures 
as  follows,  subject  to  reallocation  as 
specified  in  §270.9: 

(1)  Food  Stamp  Measiu« — $20  million 

(2)  Medicaid/CHIP  Measure— $20 
million 

(3)  Family  Formation/Stability— S20 
million 

(c)  We  will  distribute  the  bonus 
dollars  for  each  measure  based  on  each 
State's  percentage  of  the  total  amount  of 
the  State  family  assistance  grants  of  the 
10  States  that  will  receive  a  bonus. 

1 270.9    How  wilt  we  redistribute  funds  H 
that  t>ecome9  necessary? 

(a)  If  we  cannot  distribute  the  funds 
as  specified  in  §  270.8.  due  to  the 
statutory  limit  on  the  amount  of  each 
State's  bonus  award,  we  will  reallocate 
any  undistributed  funds  among  the 
measures  listed  in  §  270.4. 

(b)  If  funds  still  cannot  be  distributed 
within  the  bonus  year,  they  will  remain 
available  for  distribution  in  the  next 
bonus  vear. 

§270.10    How  will  we  annually  review  tlw 
award  process? 

(a)  Annual  determination.  Annually, 
as  needed,  we  ivill  re\'iew  the  measures, 
data  sources,  and  funding  allocations 
specified  in  this  part  to  determine  if 
modifications,  adjustments,  or  technical 
changes  are  necessary.  We  will  add  new 
measures  or  make  changes  in  the 
funding  allocations  for  the  various 
measures  only  through  regulations. 

(h)  Criteria.  We  will  determine  if  any 
modifications,  adjustments,  or  technical 
changes  need  to  be  made  based  on: 

(1 )  Our  experience  in  awarding  high 
performance  bonuses  in  pre\ious  years: 
and 

(2)  The  availability  of  national.  State- 
reliable,  and  objective  data. 

(c)  Consultation.  We  will  consult  with 
the  National  Governors'  Association,  the 
American  Public  Human  SBr\-ices 
Association,  and  other  interested  parties 
before  we  make  our  final  decisions  on 
performance  components  for  the  bonus 
awards  in  FY  2002  through  2003  (and 
beyond)  and  will  notify  States  of  our 
decisions  through  ahnual  program 
guidance.  We  will  also  post  this 
information  on  the  Internet. 


§270.11  When  must  ttie  States  report  ttie 
adult  recipient  data  and  otfier  Information 
related  to  the  work  measures? 

(a)  Each  State  must  collect  quarterly 
and  submit  semi-aimually  during  the 
bonus  vear  the  data  specified  in 
§  270.6(a)  and  (b)  as  follows: 


(1)  The  data  must  be  submitted  by 
February  28  of  the  bonus  year  for  the 
first  and  second  quarters  of  the 
performance  year  and.  if  a  State  chooses 
to  compete  on  an  improvement 
measure,  the  first  and  second  quarters  of 
the  comparison  year. 

(2)  The  data  must  be  submitted  by 
August  31  of  the  bonus  year  for  the  third 
and  fourth  quarters  of  the  performance 
year  and.  if  a  State  chooses  to  compete 
on  an  improvement  measure,  the  third 
and  fourth  quarters  of  the  comparison 
year. 

(b)  Each  State  must  collect  quarterly 
its  SSP-MOE  Data  Report  as  specified  in 
§270.6(c)  and  submit  it: 

(1)  At  the  same  time  as  it  submits  its 
quarterly  TANF  Data  Report;  or 

(2)  At  the  time  it  seeks  to  be 
considered  for  a  high  performance 
bonus  as  long  as  it  submits  the  required 
data  for  the  full  period  for  which  this 
determination  will  be  made. 

(c)  Each  State  must  submit  the  list  of 
work  measures  on  which  it  is 
competing,  as  specified  in  §  270.6(d).  by 
February  28  of  the  bonus  year 

§  270.1 2    Must  States  file  ttw  data 
electronically? 

Each  State  must  submit  the  data 
required  to  compete  for  the  high 
performance  bonus  work  measures  and 
the  Medicaid/CHIP  outcome  measure 
electronically  in  a  manner  thai  we  and 
HCFA  will  specify. 

§270.13    What  do  States  need  to  know 
about  ttw  use  of  bonus  funds? 

(a)  A  Slate  must  use  bonus  award 
funds  to  carry  out  the  purposes  of  the 
TANF  block  grant  as  specified  in  section 
401  (Purpose)  and  section  404  (Use  of 
Grants)of  the  Act. 

(b)  As  applicable,  these  funds  are 
subject  to  the  requirements  in  and 
limitations  of  sections  404  and  408 
(Prohibitions:  Requirements)  of  the  Act. 

(c)  If  the  State  uses  bonus  award 
funds  to  provide  assistance,  as  defined 
in  §  260.30  of  this  chapter,  the 
provisions  of  §  263.1]  of  this  chapter 
also  apply. 

(d)  For  Puerto  Rico.  Guam,  the  Virgin 
Islands,  and  American  Samoa,  the 
bonus  award  funds  are  not  subject  to  the 
mandator)'  ceilings  on  funding 
established  in  section  1 108(c)(4)  of  the 
Act. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations: 
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State  Family  Assistance  Grants  Under  PRWORA 


state 


o.  .  .  1  -  state  family  as- 
Sate  family  as-  sistance  grant 
sistance  grant-    I    ,|n,es  5  percent 


Alabama 

Alaska  

Arizona 

Arkansas  

California 

Colorado  

Connecticut 

Delaware 

District  of  Cd.  .. 

Florida  

Georgia  

Hawaii  

Idaho , 

Illinois  

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  . 

Michigan 

Minnesota  

Mississippi 


Missouri  , 

Montana  

Nebraska 

Nevada  

New  Hampshire 

New  Jersey 

New  Meidco  

New  York  

North  Carolina  ... 

North  Dakota 

Ohio  

Oklahonta .... 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington  

West  Virginia  .... 

Wisconsin 

Wyoming  

State  Total  


$93,315,207 
63,609,072 
222,419,988 
56,732,858 
3,733,817,784 
136.056,690 
266,788,107 
32,290,981 
92,609,815 
562,340,120 
330,741 ,739 
98,904,788 
31,938,052 
585,056,960 
206,799,109 
131,524,959 
101,931,061 
181,287,669 
163,971,985 
78,120,889 
229,098,032 
459,371,116 
775,352,858 
267.984,886 
86,767,578 
217,051,740 
45,534,006 
58,028,579 
43,976,750 
38,521,261 
404,034,823 
126,103,156 
2,442,930,602 
302,239,599 
26,399,809 
727,968,260 
148,013,558 
167,924,513 
719,499,305 
95,021,587 
99,967,824 
21,893,519 
191.523,797 
486,256,752 
76,829,219 
47,353,181 
158,285,172 
404,331,754 
110,176,310 
318,188,410 
21,781,446 
16.488,667,235 


$4,666,760 
3.180,454 
11,120,999 
2,836,643 
186,690,889 
6,802.835 
13.339,405 
1,614,549 
4,630.491 
28,117,006 
16,537,087 
4,945,239 
1 ,596,903 
29.252,848 
10,339.955 
6,576,248 
5,096,553 
9,064,383 
8,198,599 
3,906.044 
1 1 ,454,902 
22,968,556 
38,767,643 
13.399,244 
4,338,379 
10,852,587 
2,276,700 
2,901 ,429 
2,198,838 
1 ,926.063 
20,201 ,741 
6,305,158 
122,146,530 
15,111,980 
1,319,990 
36,398,413 
7,400,678 
8,396,226 
35,974,965 
4,751 ,079 
4,998,391 
1,094,676 
9,576,190 
24,312,838 
3,841,461 
2,367,659 
7,914,259 
20,216,588 
5,508,816 
15,909,421 
1,089,072 
824,433,362 


'  Grants  are  based  on  the  Federal  share  of  expenditures  for  FY  94,  FY  95  or  the  average  of  FYs  92-94,  whichever  is  greatest. 
IFR  Doc.  99-30975  Filed  12-3-99:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptiarlc 
Administration 

15  CFR  Part  902 

50  CFR  Part*  649  and  697 

[DockM  No.  990106002-9285-03;  1.0. 
1105S8D1 

RIN  064S-AH41 

American  Lobaler  Flahary 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Final  nile. 

SUMMARY:  NMFS  issues  final  regulations 
to  manage  the  American  lobster  fishery 
in  the  Exclusive  Economic  Zone  (EEZ) 
fi-om  Maine  through  North  Carolina. 
These  final  regulations  remove  existing 
management  measures  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and 
replaces  them  with  the  same  and  a 
variety  of  new  management  measures 
issued  under  the  authority  of  the 
.Mlantic  Coastal  Fisheries  Cooperative 
Management  Act  (ACFCMA).  New 
measures  include  designation  of  lobster 
management  areas,  restrictions  on 
fishing  gear  and  tagging  requirements 
lor  lobster  traps.  In  addition,  these 
regulations  establish  an  annual 
regulatory  adjustment  process  for 
implementation  of  additional  measures 
in  consultation  with  the  Atlantic  States 
Marine  Fisheries  Commission 
(Commission).  The  intent  of  these 
regulations,  in  combination  with  state 
regulations  governing  the  American 
lobster  fishery  in  non-Federal  waters,  is 
to  end  overfishing  and  rebuild  stocks  of 
American  lobsters. 
DATES:  Effective  January  5,  2000. 
ADDRESSES:  Copies  of  supporting 
documents,  including  a  Final 
Environmental  Impact  Statement  and 
Regulatory  Impact  Review  (FEIS/RIR) 
are  available  from  Harold  C.  Mears, 
State,  Federal  and  Constituent  Programs 
Office,  NMFS  Northeast  Region,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Comments  regarding  burden  estimates 
should  be  sent  to:  The  Regional 
Administrator.  NMFS.  1  Blackburn 
Drive,  Gloucester,  MA  01930,  and  the 
Office  of  Information  and  Regulatory 
,\ffairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503  (ATTN: 
NOAA  Desk  Officer). 


FOR  lOIHTMER  INFORMATtON  CONTACT: 

Robert  Ross,  NMFS,  Northeast  Region, 
97ft-281-9234. 

SUPP1.EMEHTARY  INFORMATION:  These 
final  regulations  remove  existing 
regulations  issued  under  the  authority 
of  the  Magnuson-Stevens  Act.  NMFS 
has  withdrawn  the  approval  for  the 
American  Lobster  Fishery  Management 
Plan  (FMP)  because  the  majority  of  the 
lobster  fishery  (approximately  80 
percent)  takes  place  in  state  waters. 
Regulatory  action  in  the  EEZ  (3  nautical 
miles  [nml  (5.56  kilometers  (kml)  to  200 
nm  (370.4  km)  from  shore)  alone,  even 
a  total  moratorium  on  harvesting 
lobsters,  would  not  end  overfishing  of 
the  resource.  Adequate  state  lobster 
conservation  measures,  therefore,  are 
essential  to  end  overfishing  of  American 
lobster.  It  is  clear  to  NMFS  that  it  is  not 
possible  to  meet  the  rebuilding 
requirements  of  the  Magnuson-Stevens 
Act  without  full  cooperation  of  the 
Atlantic  coast  states.  Accordingly. 
NMFS  is  implementing  Federal  lobster 
conservation  measures  in  the  EEZ  under 
the  authority  of  the  ACFCMA  as  part  of 
Federal/state  cooperative  management. 

Section  804(b)  of  ACFCMA  authorizes 
the  Federal  government  to  issue 
regulations  governing  fishing  in  the  EEZ 
that  are  compatible  with  the  effective 
implementation  of  the  Commission's 
American  Lobster  Interstate  Fishery 
Management  Plan  (ISFMP)  and 
consistent  with  the  national  standards 
set  forth  in  section  301  of  the 
Magnuson-Stevens  Act.  Given 
limitations  on  NMFS  to  manage  the 
lobster  resource  throughout  its  range, 
NMFS  has  determined  that  regulations 
under  ACFCMA  in  conjunction  with  the 
ISFMP,  constitute  the  best  option  for 
management  of  the  American  lobster 
resource. 

The  Commission  approved 
Amendment  3  to  the  American  Lobster 
ISFMP  in  December  1997.  The  goal  of 
Amendment  3  is  to  have  a  healthy 
lobster  resource  and  a  management 
regime  that  provides  for  a  sustained 
harvest  of  lobsters,  maintains 
appropriate  opportunities  for 
participation,  and  provides  for 
cooperative  development  of 
conservation  measures  by  all 
stakeholders.  Amendment  3  includes 
recommended  measures  in  Federal 
waters  as  well  as  in  state  waters 
(specific  measures  are  described  later  in 
this  preamble),  and  it  establishes  a 
procedure  whereby  fishermen, 
including  some  who  fish  exclusively  in 
Federal  waters,  may  make 
recommendations  for  further 
management  measures  to  meet 
predefined  targets  designed  to  end 


overfishing  and  facilitate  stock 
rebuilding. 

The  Magnuson-Stevens  Act  requites 
NMFS  to  develop  plans  to  end 
overfishing  and  rebuild  overfished 
stocks.  NMFS  has  identified  lobster  as 
overfished  throughout  its  range.  This 
finding  has  been  confirmed  by  an 
independent  review  panel  convened  by 
NMFS  and  the  Commission.  Therefore. 
NMFS  is  required  by  the  Magnuson- 
Stevens  Act  to  develop  a  plan  to  end 
overfishing  of  lobsters  and  rebuild  the 
lobster  fishery.  These  regulations, 
together  with  a  process  for  working  with 
the  Commission  to  devise  future 
measures,  constitute  a  plan  to  meet  this 
mandate. 

On  March  27, 1996,  NMFS  first 
proposed  to  withdraw  approval  of  the 
FMP  and  issue  complementary 
regulations  under  the  ACFCMA  (61  FR 
13478).  NMFS  proposed  that  the  final 
withdrawal  of  the  approval  of  the  FMP. 
and  the  removal  of  its  implementing 
regulations,  would  occur  upon 
completion  of  an  effective  state 
management  program  developed  by  the 
Commission. 

Amendment  3  is  a  comprehensive 
plan  for  managing  the  lobster  fishery  in 
state  and  Federal  waters.  While  it  does 
not  specify  future  steps  that  are  needed 
to  rebuild  egg  production  and  end 
overfishing  of  lobster,  it  does  provide  a 
framework  for  the  development  of  those 
measures  to  rebuild  the  resource. 

Status  of  Stock 

The  most  recent  NMFS  assessment  of 
the  lobster  stock  concluded  that  it  is 
overfished  throughout  its  range  (22nd 
Northeast  Regional  Stock  Assessment 
Workshop  Document  96-13.  dated 
September,  1996).  Background 
information  on  the  status  of  lobster 
stocks  and  the  lobster  fishery  was 
presented  in  the  preamble  to  the 
proposed  rule  (64  FR  2708)  and  is  not 
repeated  here.  Additional  backgroimd  is 
available  and  contained  in  a  FEIS/RIR 
prepared  by  NMFS  for  this  rule  (see 
ADDRESSES).  Lobster  Conservation 
Measures  Currently  in  Place 

Most  current  management  measures 
and  prohibitions  for  Federal  wafers 
were  promulgated  under  the  authority 
of  the  Magnuson-Stevens  Act  and  are 
codified  at  50  CFR  part  649.  These 
include: 

1.  A  moratorium  on  new  entrants  into 
the  fishery  through  December  31, 1999, 

2.  A  prohibition  on  the  possession  of 
lobsters  bearing  eggs  or  from  which  eggs 
have  been  removed  by  any  means, 

3.  A  prohibition  on  the  possession  of 
lobster  meat  and  detached  tails,  claws  or 
other  parts  of  lobster, 


4.  A  prohibition  on  the  possession  of 
V-notched  lobsters  (i.e..  female  lobsters 
that  have  carried  eggs  and  are  marked 
with  a  V-shaped  cut  in  the  tail). 

5.  A  requirement  to  install  a 
biodegradable  •ghost"  panel  in  each 
trap  (to  allow  lobsters  to  escape  fi-om  a 
lost  trap), 

6.  A  minimum  carapace  size  of  3  V4 
inches  (8.26  cm), 

7.  A  requirement  to  install  escape 
vents  on  traps, 

8.  A  prohibition  on  the  possession  at 
any  time  of  more  than  six  lobsters  per 
person  when  aboard  a  head,  charter,  or 
commercial  dive  vessel, 

9.  A  requirement  that  gear  be  marked 
in  order  to  identif)'  the  permit  holder, 

10.  A  prohibition  on  the  interstate  or 
international  trade  of  live  whole  lobsters 
smaller  than  the  Federal  minimum  size, 
and 

11.  A  landing  limit  of  100  lobsters  (or 
parts  thereof)  per  day,  up  to  a  maximum 
of  500  lobsters  (or  parts  thereof)  per  trip 
of  5  or  more  days  for  fishermen  using 
non-tiap  methods  (this  limit  is  imposed 
by  regulations  issued  under  the 
authority  of  the  ACFCMA  and  is 
codified  at  50  CFR  697.7). 

This  final  regulation  continues  all  of 
these  measures,  as  well  as  imposes  new 
measures  described  herein,  but 
implements  them  under  authorit}'  of  the 
ACFCMA  instead  of  the  Magnuson- 
Stevens  Act.  Accordingly,  this  rule 
removes  the  lobster  regulations 
currenUy  codified  at  50  CFR  part  649 
and  replaces  them  vrith  reguladons 
codified  at  50  CFR  part  697. 

Measures  Adopted  by  the  Commission 

The  states,  through  adoption  of 
Amendment  3  to  the  Commissions 
American  lobster  ISFMP,  recognized  the 
need  to  end  overfishing  and  rebuild 
stocks  of  American  lobster.  Approved  in 
December  1997.  this  amendment 
established  an  8  year  stock  rebuilding 
schedule  to  restore  egg  production 
which  would  be  10  percent  or  more  of 
the  level  produced  by  an  unfished 
lobster  population.  The  associated 
management  measures  are  discussed  in 
the  proposed  rule  (64  FR  2708),  and  are 
not  repeated  here.  The  Commission 
approved  Addendum  1  to  that 
amendment  on  August  3, 1999.  That 
action  approved  additional  area-based 
measures  identified  by  the  lobster 
conservation  management  teams  for  the 
seven  lobster  conservation  management 
areas,  comprised  of  industry 
representatives  and  established  by  the 
Commission.  Except  for  Area  6  (Long 
Island  Sound),  each  of  the  seven  areas 
includes  waters  under  Federal 
jurisdiction.  The  Commission 
recommended  to  the  Secretary  that  he 
implement  compatible  regulations  in 


Federal  waters.  The  final  regulations 
being  issued  by  this  rulemaking 
implement  the  Commission  s 
recommendations  contained  in 
Amendment  3  of  the  American  Lobster 
ISFMP.  The  Commission's 
recommendations  contained  in  the  more 
recent  Addendum  1 .  including 
imposing  limitations  on  fishing  for 
lobster  based  on  historical  participation 
and  fishing  practices  in  selected 
management  areas,  will  be  evaluated  in 
accordance  with  Federal  rulemaking 
and  public  review  procedures.  Toward 
this  end.  an  advance  notice  of  proposed 
rulemaking  was  published  on 
September  1 .  1999  (64  FR  47756)  to     • 
promote  awareness  of  potential 
eligibility  criteria  for  future  access  to 
lobster  management  areas  and  to 
discourage  shifts  in  the  type  of  gear 
used  to  harvest  lobster  by  Federal 
permit  holders. 

The  Commission  area-specific 
management  measures  ctirrently 
include: 


Area  1,  Inshore  Gulf  of  Maine 

(1)  A  1000  limit  on  the  number  of 
traps  a  vessel  may  set  in  fishing  year 
1999.  and  a  800  trap  limit  per  vessel  in 
fishing  year  2(X)0. 

(2)  A  prohibition  on  the  possession  of 
lobsters  with  a  carapace  length  greater 
than  5  inches  (12.7  cm). 

Area  2.  Inshore  Southern  New  England 

A  plan  to  cap.  and  then  reduce,  the 
maximum  number  of  traps  a  vessel  mav 
set. 

Area  3.  Offshore  Waters  (Entirely  in 
Federal  Waters) 

The  Commission,  in  Amendment  3, 
recommended  that  NMFS  implement  a 
limit  of  2000  traps  per  vessel.  The 
Commission  in  Addendum  1  to  the 
American  Lobster  ISFMP  recommends 
trap  limits  based  upon  historical 
participation. 

Areas  4,  5  and  6,  Ijong  Island  and  South 
Trap  reductions  based  upon  historical 
participation  in  these  management 
areas. 

Outer  Cape  Cod  Lobster  Management 
Area 

The  same  trap  limits  as  for  Area  1 ,  but 
no  maximum  carapace  size. 

The  Commission  also  adopted  several 
measures  for  state  waters  which  are  not 
direcUy  related  to  the  trap  fisherj'.  For 
example,  under  Amendment  3,  it 
adopted  a  prohibition  on  spearing 
lobsters,  and  also  established  limitations 
on  harvesting  lobsters  by  non-trap  gear. 
The  NMFS  Plan 

The  NMFS  Plan  retains  all  current 
Federal  measures  for  the  management  of 


the  lobster  fishery',  but  implements  them 
by  regulations  issued  under  the 
authority  of  the  ACFCMA.  In  addition, 
the  following  new  measures  are 
implemented  to  make  the  Federal  plan 
compatible  with  the  Commission's 
American  Lobster  ISFMP.  Note  that 
some  measimis  apply  to  all  Federal 
permit  holders  while  others  apply  only 
in  specific  areas. 

1.  Moratorium  on  new  entrants  into 
the  fishery.  There  are  currently 
approximately  3000  vessels  with 
permits  to  fish  for  lobster  in  Federal 
waters.  Under  the  current  moratorium 
scheduled  to  end  on  December  31. 1999. 
no  new  permits  are  being  issued. 
Persons  may  enter  the  fisher>-  only  by 
purchasing  an  existing  vessel  that 
already  has  a  limited  access  pennit  and 
then  contacting  NMFS  to  request  a 
permit  transfer.  The  moratorium  is 
continued.  This  will  prevent  any 
increase  in  the  number  of  vessels 
permitted  to  take  lobsters  in  Federal 
waters.  An  increase  could  undermine 
the  conservation  benefits  of  other 
measures. 

2.  Designation  of  Lobster  Management 
Areas.  In  order  to  be  compatible  with 
the  Amendment  3.  the  boundaries  of  the 
lobster  management  areas  specified  by 
the  Commission  are  adopted.  The 
coordinates  marking  the  perimeter  of 
the  areas  are  found  in  the  regulations  at 
§697.18. 

3.  Lobster  management  area 
designation  for  vessels  fishing  for 
American  lobsters  with  traps.  Owners  of 
vessels  that  elect  to  harvest  American 
lobsters  with  traps  are  required  to 
inform  NMFS  each  year  of  the  lobster 
management  areas  they  intend  to  set 
trap  gear  in.  Beginning  May  1.  2000. 
vessels  issued  a  limited  access 
American  lobster  permit  and  fishing 
with  traps,  in  any  of  the  lobster 
conservation  management  areas 
(specified  in  §697.18).  must  have  on 
board  the  vessel  a  management  area 
designation  certificate  or  valid  limited 
access  American  lobster  permit 
specifying  the  management  area(s)  the 
vessel  is  allowed  to  fish  in. 

For  fishing  years  2000  and  beyond,  a 
vessel  owner  fishing  with  traps  capable 
of  catching  .\merican  lobster  must 
inform  NMFS  in  which  lobster 
management  areas  the  vessel  intends  to 
fish  when  the  vessel  owner  applies  for 
or  renews  his/her  limited  access 
American  lobster  permit.  Once  a  vessel 
has  been  issued  a  lobster  management 
area  designation  certificate  or  limited 
access  American  lobster  permit 
specifying  the  lobster  EEZ  management 
areas  in  which  the  vessel  may  fish,  no 
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changes  lo  the  EEZ  management  areas 
specified  may  be  made  for  the  vessel  for 
the  remainder  of  the  fishing  year  unless 
the  vessel  becomes  a  replacement  vessel 
for  another  qualified  vessel 

A  vessel  issued  a  lobster  management 
area  designation  certificate  or  limited 
access  American  lobster  permit 
speciK'ing  more  than  one  EEZ 
management  area  must  abide  by  the 
most  restrictive  management  measures 
in  effect  for  any  one  of  the  specified 
areas,  regardless  of  the  area  being 
fished,  for  the  entire  fishing  year. 

4.  Near-ihore  area  trap  limits.  In 
order  to  cap  effort  in  the  near-shore 
areas.  Federal  permit  holders  fishing  in 
or  electing  to  fish  in  Areas  1.  2.  4,  5,  6, 
the  Outer  Cape  Lobster  Management 
Area  and/ or  only  the  Area  2/3  Overlap, 
are  limited  to  setting  a  maximum  of 
1000  traps  in  fishing  year  1999  and  to 
setting  a  maximum  of  800  traps  in 
fishing  year  2000  Further  trap  limits  or 
alternative  conservation  equivalent 
measures  may  be  required  in  the  future 
to  meet  stock  rebuilding  objectives.  The 
purpose  of  this  approach  is  to  ensure 
that  the  conservation  benefits  that  might 
be  achieved  by  other  measures  are  not 
lost  by  further  expansion  of  fishing 
effort  in  the  near-shore  areas. 
Alternative  and/or  additional 
management  meastues  other  than  those 
pertaining  to  trap  limits  will  be 
considered  in  Federal  waters  in 
accordance  with  Commission 
recommendations  and  the  adaptive 
management  procedures  identified  in 
§  697.25  of  the  regulations. 

5.  Near-shore  area  maximum  trap 
size.  One  way  to  increase  fishing  enort 
without  increasing  the  number  of  traps 
in  the  water  is  to  increase  the  size  of 
those  traps.  The  larger  the  trap,  the  more 
lobsters  it  can  hold.  To  minimize  this, 
the  size  of  lobster  traps  in  the  near-shore 
areas  is  restricted.  To  allow  Federal 
permit  holders  a  phase-in  period  to 
replace  traps  currently  being  fished  that 
are  larger  than  those  allowed  in 
.\mendment  3.  a  two-step  process 
restricting  the  size  of  traps  fished  in  any 
nearshore  area(s)  is  implemented. 

Beginning  January  5.  2000,  vessels 
cannot  possess  or  deploy  traps  larger 
than  25,245  cubic  inches  (413.690  cubic 
centimeters)  in  volume  as  measured  on 
the  outside  portion  of  the  trap,  exclusive 
of  runners,  in  any  nearshore  area  (Area 
1 .  2.  4,  5,  6,  the  Outer  Cape  Lobster 
Management  Area,  and/or  only  in  the 
Area  2/3  Overlap).  Begimiing  May  1. 
2003,  vessels  cannot  possess  or  deploy 
traps  larger  tnan  22.950  cubic  inches 
(376.081  cubic  centimeters)  in  volume 
as  measiired  on  the  outside  portion  of 
the  trap,  exclusive  of  runners,  in  any 
nearshore  management  area. 


6.  Escape  vents.  Lobster  trap  gear 
must  have  a  rectangular  escape  vent  of 
at  least  5^/4  inches  by  l'Vi«.  inches  (14,6 
cm  by  4.92  cm),  or  two  circular  portals 
of  at  least  2V,b  inches  (6.19  cm)  in 
diameter. 

7.  Area  1  maximum  carapace  size.  In 
order  to  be  compatible  with  the 
Commission's  American  Lobster  ISFMP 
recommendations,  the  maximum 
carapace  size  is  5  inches  (12.7  cm)  in  all 
areas,  for  Federal  permit  holders  fishing 
in  or  electing  to  fish  in  Area  1.  The 
carapace  length  is  the  straight  line 
measurement  from  the  rear  of  the  eye 
socket  parallel  to  dje  center  line  of  the 
carapace  to  the  posterior  edge  of  the 
carapace  (the  unsegmented  shell  of  the 
lobster).  The  purpose  of  this  measure  is 
to  protect  large  females  that  are  capable 
of  producing  many  eggs.  This  measure 
will  provide  increasing  conservation 
benefits  as  the  number  of  larger 
individuals  increases  in  the  American 
lobster  population. 

8.  Off-snore  area  trap  limits  and 
maximum  trap  size.  Federal  permit 
holders  fishing  in,  or,  electing  to  fish  in 
Area  3,  or  only  Area  3  and  the  Area  2/ 
3  overlap,  are  limited  to  setting  no  more 
than  2000  traps  from  the  permitted 
vessel  in  fishing  year  1999  and  no  more 
than  1800  traps  from  the  permitted 
vessel  in  fishing  year  2000.  Further 
reductions  of  this  trap  limit  may  be 
required  to  meet  lobster  stock  rebuilding 
objectives.  The  size  of  lobster  traps  in 
Area  3  and  in  the  Area  2/3  overlap  also 
is  restricted.  To  allow  Federal  permit 
holders  a  phase-in  period  to  replace 
traps  currently  being  fished  that  are 
larger  than  those  allowed  in 
Amendment  3,  a  two-step  process 
restricting  the  size  of  traps  fished  only 
in  Area  3,  or  only  in  Area  3  and  the 
Area  2/3  Overlap  is  implemented. 

Beginning  [anuary  5.  2000,  vessels 
fishing  with  traps  only  in  Area  3  or  only 
in  Area  3  and  the  Area  2/3  Overlap 
caimot  possess  or  deploy  a  trap  larger 
than  33,110  cubic  inches  (542.573  cubic 
centimeters)  in  volume  as  measured  on 
the  outside  portion  of  the  trap,  exclusive 
of  ruimers. 

Begiiming  May  1.  2003.  vessels 
fishing  with  traps  only  in  Area  3  or  only 
in  Area  3  and  the  /Vrea  2/3  Overlap 
cannot  possess  or  deploy  a  trap  larger 
than  30,100  cubic  inches  (493.249  cubic 
centimeters)  in  volume  as  measured  on 
the  outside  portion  of  the  trap,  exclusive 
of  rtmners.  Vessels  fishing  only  in  Area 
3  or  only  in  Area  3  and  the  Area  2/3 
Overlap  are  allowed  a  higher  maximum 
number  of  traps  and  a  larger  maximum 
trap  size  in  order  to  offset  the  additional 
costs  and  time  required  for  fishing 
offshore.  Federal  permit  holders  who 
fish  or  elect  to  fish  in  Area  3  and  any 


of  the  near-shore  areas  (Areas  1,  2,  4,  5, 
6.  and/ or  the  Outer  Cape  Lobster 
Management  Area),  except  the  Area  2/ 
3  Overlap,  are  limited  lo  setting  a 
maximum  of  1000  traps  from  the 
permitted  vessel  in  fishing  year  1999 
and  lo  setting  a  maximum  of  800  traps 
from  the  permitted  vessel  in  fishing  year 
2000.  Federal  permit  holders  who  elect 
to  fish  in  Area  3  and  any  of  the  near- 
shore  areas  (Areas  1,2.4.5.6  and/or  the 
Outer  Cape  Lobster  Management  Area) 
except  the  Area  2/3  Overiap,  are 
prohibited  from  setting  traps  that  are 
larger  than  the  near-shore  maximum 
size  limit.  Alternative  and/or  additional 
management  measures  will  be 
considered  in  Federal  waters  in 
accordance  with  Commission 
recommendations  and  procedures 
identified  in  §697.25. 

9.  Trap  tag  allocations.  As  a  way  to 
enforce  the  trap  limits  for  each  lobster 
management  area,  effective  May  1,  2000, 
each  trap  set  by  a  Federal  permit  holder 
must  have  a  trap  tag  attached  to  the  trap 
bridge  or  central  cross-member.  Lobster 
fishermen  are  required  to  purchase  tags 
from  NMFS  or  a  NMFS-authorized 
distributor.  On  or  after  January  1.  2000, 
a  permit  holder  letter  will  be  sent  (o  all 
eligible  Federal  limited  access  American 
lobster  ves-sels  informing  them  of  the 
costs  associated  with  the  lagging 
requirement  and  directions  for  obtaining 
tags.  Each  permit  holder  will  be  allowed 
to  purchase  tags,  up  to  the  maximum 
number  of  traps  allowed  in  his  or  her 
area(5),  plus  10  percent  to  cover  in- 
season  losses.  Those  persons  fishing  in 
near-shore  areas  will  be  allowed  to 
purchase  up  to  880  tags  in  fishing  year 
2000.  Those  persons  fishing  oidy  in 
Area  3  or  only  in  Area  3  and  the  Area 
2/3  Overlap  will  be  allowed  to  purchase 
up  to  1980  tags  in  fishing  year  2000. 
Tags  will  only  be  valid  for  one  year  and 
must  be  replaced  each  year.  Tags  may 
not  be  sold,  transferred  or  given  away. 
The  requirement  to  affix  a  tag  to  each 
trap,  beginning  May  1 .  2000.  will  be  in 
lieu  of  5ie  current  requirement  that  gear 
be  marked  with  a  vessel's  official 
number.  Federal  permit  or  tag  number, 
or  other  specified  form  of  identification. 
10.  State/Federal  coordination.  NMFS 
may  consider  alternative  tagging 
programs  with  cooperating  states 
through  appropriate  formal  agreements 
lo  allow  American  lobster  permit 
holders  to  use  trap  lags  issued  by  those 
agencies  lo  fish  for  lobster  in  the  EEZ  in 
lieu  of  trap  tags  issued  by  NMFS.  NMFS 
will  provide  notice,  as  appropriate,  to 
American  lobster  permit  holders 
concerning  procedures  for  procuring 
trap  lags. 

1 1 .  Non-trap  harvest  restrictions.  The 
regulations  pertaining  to  non-trap 
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landing  limits  that  are  currently  in  place 
are  continued.  It  is  unlawftil  for  a  vessel 
that  takes  lobster  by  a  method  other 
than  traps  to  possess,  retain  on  board,  or 
land,  in  excess  of  100  lobsters  (or  parts 
thereof),  for  each  lobster  day-at-sea,  or 
part  of  a  lobster  day-at-sea,  up  to  a 
maximum  of  500  lobsters  (or  parts 
thereof)  for  any  one  trip,  unless 
otherwise  restricted. 

12.  Modifications  to  the  plan.  On  or 
before  February  15,  2001,  and  at  least 
aimually  on  or  before  February  15, 
thereafter,  NMFS  may  publish  a 
proposed  rule  for  evaluation  of 
additional  or  different  management 
measures  for  Federal  waters  to  meet 
ISFMP  and/or  lobster  stock  rebuilding 
objectives.  Some  of  the  measures  that 
might  be  considered  are  (1)  continued 
reductions  in  fishing  effort  [e.g.,  number 
of  traps  fished)  and  (2)  increases  in  the 
minimum  harvestable  size.  NMFS  will 
consult  with  the  Commission  in  the 
identification  of  measures. 

NMFS  endorses  an  area  management 
approach  which  allows  industry- 
tailored  management  measures  to  meet 
industry  needs  on  an  area-bv-area  basis. 
Under  this  process,  NMFS  will  work  in 
partnership  with  the  Commission  and 
the  states,  under  the  provisions  of  the 
American  Lobster  ISFMP.  in  continuing 
efforts  to  develop  a  unified  "seamless" 
approach  to  bridge  state  and  Federal 
jurisdictions  on  an  area-by-area  basis. 

Comments  and  Responaes 

NMFS  received  hundreds  of  written 
comments  on  the  American  Lobster 
proposed  rule  during  the  public 
comment  period,  which  ran  from 
January  11— February  26, 1999.  Written 
comments  were  received  from  four 
members  of  the  Senate  of  the  United 
States,  three  members  of  the  U.S. 
Congress,  the  Mid-Atlantic  Fishery 
Management  Council,  the  Atlantic 
States  Marine  Fisheries  Conmiission, 
the  U.S.  Department  of  Interior,  eight 
state  fishery  and  environmental 
protection  agencies,  one  state  senator, 
nine  fishing  industry  associations,  two 
environmental  groups,  and  748 
individuals.  One  environmental  group 
and  two  individuals  supported 
implementation  of  the  management 
measures  as  identified  in  the  proposed 
Federal  rule  for  American  lobster. 
Conversely,  642  individuals  submitted 
letters  and  postcards  that  expressed 
general  opposition  to  the 
implementation  of  management 
measures  in  the  proposed  federal  rule 
for  American  lobster.  All  of  the 
comments  were  carefully  considered. 
Concerns  or  opposition  to  specific 
aspects  of  the  proposed  Federal  rule  are 
identified  and  responded  to  here. 


Comment  1 :  Four  hundred  and 
seventy-eight  commenters  requested 
that  NMFS  delay  implementation  of 
management  measures  until  the 
Commission  approves  the  LCMT  area 
management  plans  identified  in  the 
American  Lobster  ISFMP  Amendment  3, 
addenda  1  and  2.  scheduled  for  public 
hearings  during  1999. 

Response:  Selected  aspects  of  the 
LCMT  plans,  e.g..  management 
measures  to  control  fishing  effort  in 
some  areas  based  upon  historical  fishing 
practices,  were  recently  approved  by  the 
Commission  through  an  addendum  to 
the  American  Lobster  ISFMP.  Approval 
of  other  measures  proposed  by  the 
LCMTs  to  end  lobster  overfishing  has 
been  further  postponed  until  a  date 
uncertain,  pending  the  results  of  an 
updated  stock  assessment.  NMFS 
believes  that  continued  delay  for  full 
consideration  of  the  LCMT  plans  until 
a  date  yet  to  be  determined  by  the 
Commission  jeopardizes  needed 
management  measures  to  protect  the 
lobster  resource.  On  the  basis  of  the 
recent  ISFh4P  addendum,  an  advance 
notice  of  proposed  rulemaking  was 
published  on  September  1, 1999,  in  the 
Federal  Register,  to  seek  public 
comment  on  the  potential  for 
compatible  action  to  limit  fishing  effort 
in  the  EEZ  on  the  basis  of  historical 
participation.  Additional  area-specific 
management  measures  in  the  EEZ.  as 
may  be  recommended  by  the 
Commission  under  future  revisions  to 
the  ISFMP,  will  be  considered  imder 
separate  rulemaking.  Also, 
supplemental  measures  to  achieve  the 
ISFMP's  objective  to  end  overfishing  of 
American  lobster  will  be  implemented 
as  described  in  the  preamble  to  this 
final  rule  during  subsequent  years  of  the 
stock  rebuilding  period. 

All  management  measures  in  the  final 
rule,  with  the  exception  of  trap  tag 
requirements  and  the  requirement  for 
possession  of  a  certificate  or  a  permit 
relating  to  area  management 
designations,  become  effective  January 
5,  2000.  A  fishing  area  certificate  or  a' 
permit  relating  to  area  management 
designations  and  the  lobster  trap  tag 
program  becomes  effective  May  1,  2000. 
coincident  vrith  the  2000/2001  Federal 
fishing  year.  The  delay  of  the  certificate 
or  a  permit  requirement  relating  to  area 
management  designations  affords  the 
time  required  for  notification  to  Federal 
lobster  permit  holders  and  the 
subsequent  response  and  mailing  of  the 
certificates  or  permits.  The  delay  of  the 
trap  tag  requirements  allows  additional 
time  for  coordination  of  trap  tag 
regulations  with  the  Commission  and 
state  fishery  agencies,  and  will  also 
allow  additionaJ  time  for  the  selection 


of  a  trap  tag  vendor  and  subsequent 
purcLhase  and  deployment  of  tags  by 
Federal  lobster  permit  holders 
coincident  with  the  begiiming  of  the 
next  fishing  year. 

Conunent  2:  Fourteen  coimnenters 
opposed  implementation  of  uniform 
trap  limits  as  described  in  the  proposed 
rule,  and  provided  recommendations  for 
alternative  methods  to  determine  trap 
allocations,  especially  allocations  based 
on  historic  trap  levels 

Response:  Tne  capping  and  reduction 
of  fishing  effort,  through  uniform  trap 
limits,  is  an  important  first  step  in 
reducing  lobster  fishing  mortalitv  thai. 
when  combined  with  other  management 
measures,  will  increase  the  effectiveness 
of  those  measures  in  achieving  ISFMP 
objectives  to  end  overfishing  and 
rebuild  stocks  of  American  lobster.  The 
LCMTs  have  submitted  area 
management  proposals  to  the 
Commission,  including  management 
measures  to  control  effort  (some  of 
which  involve  historic  participation 
considerations)  and  increase  egg 
production.  The  Commission  adopted  a 
two-phase  approach  to  incorporate  the 
LCMT  recommendations,  which  will 
involve  two  addenda  to  Amendment  3 
to  the  ISFMP.  Addendum  1  incorporates 
measures  from  the  LCMT  proposals 
directed  at  controlling  fishing  effort, 
while  other  management  measures  to 
rebuild  lobster  stocks  will  be  addressed 
in  Addendum  2.  The  Commission  held 
public  hearings  during  April-May  1999 
on  Addendum  1,  and  will  hold 
additional  hearings  on  Addendtim  2  in 
the  futtire  to  receive  public  comments 
on  egg  production  objectives  and  other 
facets  of  lobster  management  on  an  area 
by  area  basis.  Since  lobstermen 
throughout  the  range  of  the  resource 
often  fish  in  more  than  one  management 
area,  and  since  the  plans  vary  vnth 
respect  to  proposed  regulaton'  measures 
(including  trap  allocation  strategies), 
these  hearings  provide  an  essential 
mechanism  to  enable  an  integrated 
public  and  policy  evaluation  of  a 
unified  approach  for  lobster  area 
management  On  August  3, 1999,  the 
Commission  approved  guidelines  as 
part  of  Addendum  1  to  Amendment  3  of 
the  ISFMP  for  the  determination  of  trap 
limits  based  upon  historical 
participation  in  certain  lobster 
management  areas.  As  a  result  of  that 
action,  an  advance  notice  of  proposed 
rulemaking  was  published  on 
September  1 ,  1999  (64  FR  47756).  to 
seek  public  comment  on  whether  there 
is  a  need  to  restrict  access  of  Federal 
permit  holders  to  the  lobster  EEZ  fishen- 
on  the  basis  of  historical  participation. 
Continued  Federal  rulemaking,  along 
with  the  associated  biological  and 
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economic  analyses,  may  be  Initiated  in 
the  near  future. 

Comment  3:  Forty-eight  commenters 
felt  that  NMF.S  should  adopt  a  plan  and 
regulations  that  more  specifically 
complement  the  Commission  plan. 
especially  with  regard  to 
implementation  dates  for  default 
measures,  including  trap  limits  and  trap 
lags. 

Response:  NMFS  is  attempUng  to  the 
extent  practicable  to  implement  EEZ 
regulations  compatible  with  those  in 
state  waters  identified  in  the  ISFMP. 
One  of  the  ISFMP  goals  is  to  minimize 
inconsistencies  between  state  and 
Federal  management  regimes.  The 
successful  implementation  of  needed 
measures  to  achieve  lobster 
management  objectives  is  contingent  not 
onlv  on  the  resolve  of  state  agencies  to 
achieve  those  objectives,  but  also  by  the 
Commission's  timeframe  for  the 
technical,  public  and  policy  review  of 
area  management  proposals.  The 
successful  attainment  of  management 
goals  is  also  influenced  by  the  ISFMP's 
specifications  of  mandatory  regulations 
in  state  waters,  the  establishment  of  a 
compliance  schedule  for 
implementation  of  those  measures,  and 
the  inclusion  of  recommendations  in  the 
ISFMP  for  actions  in  the  EEZ.  Area 
management  is  further  challenged  by 
the  time  required  to  implement 
regulatory  measures  in  state  waters  on  a 
.state  by  state  basis,  which  can  vary  from 
several  days  to  several  months. 
.Similarly,  timing  of  lobster  management 
measures  in  the  EEZ  is  subject  to 
Federal  legislative  requirements  and 
rulemaking. 

With  regard  to  the  establishment  of  a 
resource-wide  trap  tagging  program,  the 
Commission  recommends  an 
implementation  date  of  January  1.  2000. 
rather  than  the  May  1. 1999. 
implementation  date  for  Federal  waters 
referenced  in  the  proposed  rule. 
Accordingly.  NMFS  is  delaying  the 
implementation  of  a  trap  tag  program  for 
Federal  lobster  permit  holders  until  the 
beginning  (May  1)  of  the  Federal  lobster 
fishing  year  in  the  year  2000. 

In  response  to  public  comments, 
NMFS  has  decided,  beyond  fishing  year 
2000.  not  to  identify,  at  this  time, 
continued  trap  reductions  as  a  "defatilt" 
management  measure.  Instead,  NMFS 
will  evaluate  forthcoming  Commission 
recommendations  for  resource-wide 
management  of  American  lobster,  based 
upon  the  Commission's  review  and 
approval  of  conservation-equivalent 
proposals  submitted  by  the  LCMTs. 
Thus.  NMFS  is  attempting  to  be  as 
compatible  as  possible  with  ISFMP 
implementation  dates,  yet  retaining  the 
commitment  to  implement  additional 


maimgement  measures  during  the  stock 
rebuilding  period  necessary  to  end 
overfishing  and  rebuild  stocks  of 
American  lobster. 

Comment  4:  Twenty-seven 
commenters  objected  to  the  mutual 
exclusion  provisions  of  the  proposed 
rule  which  would  prohibit  vessels  from 
fishing  in  the  offshore  area  if  any 
nearshore  management  area  was  elected, 
and  would  prohibit  vessels  from  fishing 
in  any  of  the  nearshore  management 
areas  if  the  vessel  elected  the  offshore 
management  area. 

Response:  This  "mutual  exclusion" 
provision  has  been  deleted  from  the 
Federal  regulations  to  be  compatible 
with  the  Commission's  ISFMP 
management  measures.  Accordingly,  the 
final  rule  allows  Federal  lobster  permit 
holders  access  to  both  inshore  and 
offshore  waters.  A  vessel  issued  a 
lobster  management  area  designation 
certificate  or  limited  access  American 
lobster  permit  specifying  more  than  one 
EEZ  management  area  must  abide  by  the 
most  restrictive  management  measures 
in  effect  for  any  one  of  the  specified 
areas,  regardless  of  the  area  being 
fished,  for  the  entire  fishing  year. 

Comment  5:  Several  commenters 
stressed  the  need  for  the  regulations  to 
be  adaptable  for  each  lobster 
management  area,  preferably  through 
the  use  of  industry  LCMTs.  to  fit  the 
needs  and  fishing  patterns  of  the 
industry'  in  each  area. 

Response:  The  regulations  were 
developed  to  accommodate 
consideration  of  unique  management 
strategies  for  each  of  the  lobster 
management  areas.  Proposals  submitted 
by  the  respective  LCMTs  have  been 
evaluated  and  approved  by  the 
Commission  during  the  approval 
procedures  for  Addendum  1  to 
Amendment  3  of  the  ISFMP.  See 
response  to  Comment  2.  At  such  time 
when  the  Commission  may  adopt  future 
modifications  to  LCMT  proposals. 
NMFS  will  consider  these  changes, 
along  with  biological  and  socio- 
economic analyses,  through  rule-making 
procediues. 

Comment  6:  One  commenter  does  not 
believe  that  American  lobsters  are 
overfished  and.  therefore,  no  additional 
management  measures  are  necessary. 

Response:  NMFS  disagrees.  The  most 
recent  NMFS  assessment  of  the  lobster 
stock  concluded  that  the  resource  is 
overfished  throughout  its  range  (22nd 
Northeast  Regional  Stock  Assessment 
Workshop  Document  96-13,  dated 
September  1996). 

Comment  7:  Eight  commenters  stated 
that  the  measures  identified  in  the 
proposed  rule  do  not  adequately 
demonstrate  that  the  proposed 


management  measures  will  end 
overfishing,  increase  egg  production,  or 
protect  the  lobster  resource. 

Response:  Management  measures  in 
Federal  waters  alone  cannot  end 
overfishing  or  rebuild  American  lobster 
stocks.  Since  most  of  the  lobster  fishery 
takes  place  in  state  waters,  a  joint 
management  approach  in  cooperation 
with  Uie  states  and  Commission  is  the 
best  way  to  protect  the  lobster  resource. 
NMFS  intends  to  work  closely  with  the 
Commission  and  its  LCMTs  to 
implement  whatever  further  compatible 
regulations  are  necessary  to  end 
overfishing  and  rebuild  the  lobster 
resource. 

Comment  B:  Fifty-six  commenters 
stated  that  NMFS  should  revise  the 
proposed  gear  marking  requirements 
and  allow  vessels  to  continue  to  use 
buoys  instead  of  radar  reflectors  on 
lobster  trawls  containing  more  than 
three  traps  when  fishing  within  12  nm 
(22.2  km)  of  shore.  A  requirement  to  use 
radar  reflectors  would  be  cost 
prohibitive,  xmnecessary.  and  could 
become  a  hazard  to  navigation  in 
heavily  fished  areas  where  dense 
concentrations  of  reflectors  could 
appear  as  a  solid  land  mass  on  ship 
radar. 

Response:  NMFS  agrees,  and  will 
maintain  "status  quo  "  gear  marking 
requirements. 

Comment  9:  One  commenter  felt 
NMFS  should  not  mandate  the  compass 
direction  of  gear  marking  trap  trawls 
consisting  of  more  than  three  traps,  but 
should  allow  fishermen  to  determine 
the  appropriate  direction. 

Response:  NMFS  disagrees.  This 
requirement,  contained  in  current 
regulations,  is  necessary  to  facilitate  the 
eniorcement  and  standardization  of  gear 
marking  practices  throughout  the  range 
of  the  resource. 

Comment  10:  Several  commenters 
stated  that  there  is  no  accurate  up-to- 
date  stock  assessment  or  industry 
information  (e.g..  landings  data,  fishing 
effort)  upon  which  to  base  management 
decisions. 

Response:  NMFS  disagrees.  See 
response  to  Comment  6.  The  next  stock 
assessment,  as  well  as  a  peer  review  of 
that  assessment,  has  been  scheduled  by 
the  Commission  to  take  place  during  the 
Fall  1999.  The  conclusion  that 
American  lobster  is  overfished  is  based 
upon  the  best  available  scientific 
information,  as  required  by  the 
ACFCMA.  NMFS  agrees,  however,  that 
statistics  on  landings  and  fishing  effort 
should  be  improved  to  better 
characterize  the  resource  and  the  lobster 
fishery,  for  example,  through  increased 
sea  sampling  and  mandatory  reporting 
at  the  vessel  and  dealer  level  on  a  trip- 
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by-trip  basis.  The  associated 
requirements  for  such  a  program  to 
monitor  the  eventual  success  of  fishery 
management  measures  are  being 
developed  under  the  auspices  of  the 
State/Federal  Atlantic  Coastal 
Cooperative  Statistics  Program  (ACCSP). 

Comment  Jl:  Two  commenters  felt 
NMFS  should  increase  the  sea  sampling 
program  for  vessels  using  trap  gear. 

Response:  NMFS  agrees  that  there  is 
a  need  to  increase  sea  sampling. 
However,  increasing  sea  sampling  is 
restricted  by  budgetary  constraints. 
NMFS  has  consulted  with  the  Maine 
Department  of  Marine  Resources  to 
enhance  sea  sampling  of  American 
lobsters  in  Maine  slate  waters  durino 
1999. 

Comment  12:  Five  commenters 
supported  continuation  of  the  current 
moratorium  on  new  entrants  in  the 
Federal  lobster  fishery  until  lobster  is  no 
longer  overfished. 

Response:  The  current  moratorium 
has  been  extended. 

Comment  J3.- Twenty-two 
commenters  felt  thai  license  holders 
with  Federal  limited  access  lobster 
licenses  who  have  not  har\'ested 
lobsters  within  a  predetermined  time 
period  should  lose  their  abiUtv  to  renew 
their  permits. 

Response:  Current  Federal  regulations 
for  Federal  American  lobster  (limited 
access)  permit  holders  require  annual 
renewals,  but  do  not  require  that  the 
permit  be  used  in  order  for  it  to  be 
renewed.  The  potential  and  rationale  for 
requiring  participation  in  the  lobster 
fisher}'  as  a  requirement  to  renewal  is 
currently  being  evaluated  through  an 
advance  notice  of  proposed  rulemaking 
(64  FR  47756). 

Comment  14:  Fifteen  commenters 
supported  the  use  of  historic 
participation  and  historic  trap 
allocations  when  determining  where  a 
lobsterman  is  allowed  to  fish  and  how 
much  trap  gear  an  individual  may  have 
in  the  water  at  any  one  time. 

Response:  lndustr>'-wide  evaluation  of 
lobster  management  area  plans  and 
management  alternatives,  including 
historic  participation,  is  being 
coordinated  through  the  Commission's 
adaptive  management  procedures.  See 
Response  for  Comment  2. 

Comment  IS:  Two  himdred  and  three 
commenters  supported  implementation 
of  a  management  plan  for  the  offshore 
area  proposed  by  the  Atlantic  Offshore 
Lobstermen's  Association  (AOLA). 

Response:  A  primarv'  component  of 
the  AOLA  plan  involves  a  capping  of 
fishing  effort  based  upon  historic 
participation  in  the  Area  3  fishery.  See 
response  to  Comment  2. 


Comment  16:  Five  commenters  stated 
that  the  expansion  of  the  offshore 
lobster  fishery  in  the  past  10  to  15  years 
represents  a  shift  in  traditional  fishing 
practices  of  the  industry  and  should  not 
be  the  basis  for  higher  trap  allocations. 
Response:  A  higher  (rap  limit  in  the 
offshore  EEZ  (Area  3)  is  based  upon  the 
Commission's  recommendations  and  the 
historical  character  and  economics  of 
that  fishery  sector.  Although  not  always 
the  case,  vessels  in  excess  of  50  feet 
(15.24  meters)  are  required  to  prosecute 
the  offshore  fishery.  Operating  expenses 
are  generally  higher  for  these  larger 
boats.  Generally,  it  has  also  been 
necessary  for  these  vessels  to  fish  a 
greater  number  of  lobster  traps  in  efforts 
to  increase  and  maintain  harvest  levels 
to  offset  the  higher  operational  costs,  as 
well  as  to  adequately  ensure  effective 
fishing  operations  offshore.  Therefore, 
in  an  attempt  to  achieve  parity  with 
inshore  vessels  in  terms  of  impact.^  from 
reduction  in  trap  limits,  a  higher  trap 
limit  is  justified. 

Comment  1 7.- Sixty-two  commenters 
supported  the  coast-wide 
implementation  of  a  maximum  carapace 
size  limit.  var>'ing  from  4v,  (11.43  cm) 
to  5'';  inches  (13.97  cm),  for  American 
lobster.  Several  of  the  commenters 
identified  the  benefit  of  maintaining  a 
broodstock  of  largo,  prolific,  female  egg- 
bearing  lobsters,  which  also  have  more 
viable  and  healthier  eggs  than  lobsters  at 
the  current  minimum  legal  size  of  3  'j 
inches  (8.26  cm). 

Response:  This  rule  implements  a  5- 
inch  (12,7  cm)  maximum  size,  as 
recommended  in  Amendment  3  of  the 
Commission's  American  Lobster  ISFMP 
for  the  Area  1  (Gulf  of  Maine)  lobster 
management  area,  in  part,  to  maintain  a 
long  standing  management  measure  in 
this  fishing  region.  NMFS  agrees  that 
the  implementation  of  a  maximum  size 
limit  has  benefit  to  the  rebuilding  of 
lobster  stocks,  but  this  benefit  at  the 
current  time  is  limited,  due  to  the 
paucity  of  larger  lobsters  since  most 
lobsters  are  harvested  before  Ihev 
become  sexually  mature.  NMFS  has 
determined  thai  the  uncertain  benefits 
of  the  maximum  size  limit  in  areas  other 
than  Area  1  are  outweighed  by  the  costs 
of  fishermen  adjusting  to  such  a 
measure.  Nevertheless,  the  measure  has 
■strong  support  in  the  Gulf  of  Maine 
fishery  as  an  area-specific  regulation, 
and  has  been  in  place  in  Maine  state 
waters  for  a  number  of  years.  On 
balance,  therefore,  since  the  maximum 
size  limit  is  not  a  new  measure  for  many 
fishermen,  continuing  the  status  quo 
provides  some  conservation  benefit 
without  introducing  new  management 
measures. 


Comment  18:  Four  commenters 
opposed  the  coast-wide  implemenution 
of  a  maximum  carapace  size  limit  of  5 
inches  (12.7cm)  for  American  lobster. 
One  commenter  objected,  identifying 
the  high  percentage  of  larger  lobsters  its 
members  harvest  and  the  adverse 
economic  impact  of  a  maximum  gauge 
size  would  have  on  its  members 
Another  commenter  identified  the  need 
for  "trophy  lobsters  "  by  its  members 
and  objected  to  implementation  of  a 
maximum  carapace  size  limit  restriction 
on  the  dive  industry. 

Response:  A  maximum  size 
requirement  is  being  implemented  onlv 
in  Area  1  (Gulf  of  Maine),  as 
recommended  in  the  ISFMP 

Comment  19- Three  commenters 
expressed  general  concern  about  the 
continuing  buildup  in  the  number  of 
Irap.s  fished  by  individual  fishermen 
and  the  resulting  increa.se  in  fishing 
effort  on  the  lobster  resource, 
Commenters  stated  that  the  practice  of 
setting  traps  tn  stake  out  or  claim 
productive  fishing  areas  is  becoming 
more  common,  and  this,  in  turn,  forces 
all  other  lobstermen  to  increase  their 
traps  to  hold  on  to  their  existing  fishing 
grounds. 

Response:  Concern  regarding 
increasing  fishing  effort  in  the  American 
lobster  fishery  was  noted  in  the 
Commission's  American  lobster  ISFMP 
and  the  Federal  Draft  Environmental 
hnpact  Statement  and  Regulatory 
Impact  Review  (DEIS/RIR).  Measures 
under  this  final  rule  cap  fishing  effort  in 
both  the  nearshore  and  offshore  EEZ. 
Further  restrictions  on  fi.ihing  effort 
may  be  evaluated  under  the  ISFMP 
provisions  in  future  years  in  order  to 
achieve  stock  rebuilding  objectives  for 
the  American  lobster  resource. 

Comment  20:  Fiftj'-two  commenters 
supported  a  ban  on  the  harvest  of 
American  lobster  by  non-trap  fishing 
gear  (otter  trawls,  dredges,  gillnets, 
diving). 

Response:  EEZ  management  measures 
continue  a  newly  implemented  (March 
1998)  landing  limit  of  100  lobsters  (or 
parts  thereofi  per  day.  up  to  a  maximum 
of  500  lobsters  (or  parts  thereof)  per  trip 
of  5  or  more  days  using  non-trap 
methods.  This  possession  limit  allows 
for  a  legitimate  bycatch  of  lobsters  by 
non-trap  gear,  but  creates  a  disincentive 
to  target  lobsters,  thereby  eliminating 
the  potential  for  an  unpredictable 
increase  in  effort  by  fishing  vessels  that 
are  being  severely  restricted  in  other 
fisheries.  Under  this  measure,  historical 
levels  of  han'est  by  the  non-trap  fisherv 
are  not  anticipated  to  be  substantivelv 
impacted,  resulting  in  a  no-net  decrease 
in  revenues  for  approximately  76 
percent  of  participants  in  this  fishery. 
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On  the  basis  of  information  available  to 
NMFS,  additional  restrictions  on  the 
non-trap  fishing  sector,  which  accounts 
for  approximately  2.2  percent  of  total 
annual  lobster  landings,  are  not 
warranted  at  this  time. 

Comment  21 :  One  commenter  stated 
that  the  proposed  Federal  regulations 
have  failed  to  define  a  recreational  dive 
vessel,  one  that  is  not  a  charter  boat. 

Besponse:  The  definition  for 
"recreational  fishing  vessel"  has  been 
clarified  in  the  regulations  to  exclude 
"commercial"  dive  vessels.  A 
commercial  dive  vessel  means  any 
vessel  carrying  divers  for  a  per  capita 
fee,  a  charter  fee.  or  any  other  type  of 
fee. 

Comment  22:  One  commenter  sought 
clarification  on  whether  the  restricted 
gear  areas  apply  to  the  sport  diving 
community. 

Response:  Restricted  gear  areas  (50 
CFR  §  697.23)  apply  only  to  lobster  traps 
and  mobile  gear. 

Comment  23:  One  commenter 
supported  continuation  of  Federal 
landing  limits  of  100  lobsters  (or  parts 
thereoO  per  day  up  to  a  maximum  of 
500  lobsters  (or  parts  thereof)  per  trip  of 
5  days  or  more  on  the  non-trap  gear 
sector  (otter  trawl,  dredge,  gillnet, 
divers). 

Response:  This  restriction  will  be 
continued  in  the  current  regulations. 

Comment  24:  One  commenter  sought 
clarification  on  whether  Federal  landing 
limits  of  100  lobsters  per  day  up  to  a 
maximum  of  500  lobsters  per  trip  of  5 
days  or  more  would  apply  to 
commercial  dive  vessels  or  if 
commercial  dive  vessels  would  be 
limited  to  six  lobsters  per  person  on 
board. 

Response:  The  possession  limits  for 
commercial  dive  vessels  is  six  or  fewer 
American  lobsters  per  person  on  board 
the  vessel.  See  §697.7(c)(2)(i)(C). 

Comment  25:  Twenty-four 
commenters  opposed  any  management 
measure  that  would  result  in  an  increase 
in  the  minimum  carapace  size  of  3V* 
inches  (8.26  cm). 

Response:  An  increase  in  the 
minimum  carapace  size  as  a  fishery 
management  measure  is  not  currently 
included  in  the  Federal  regulations. 

Comment  26:  Forty-one  commenters 
supported  an  increase  in  the  minimum 
legd  size  for  American  lobster.  Several 
proposals  recommended  gradual 
incremental  carapace  increases  spread 
out  over  multiple  years  with  the  most 
support  centered  on  four  Vi«  of  an  inch 
(0.159  cm)  increases  over  a  5-year 
period.  Several  commenters  felt  the 
gauge  increase  provided  the  single  most 
effective  conservation  benefit  to  the 


lobster  resource  of  any  identified 
management  measure. 

Response:  Proposals  to  increase  the 
minimum  size  of  American  lobster  have 
been  controversial  due  to  potential  and/ 
or  perceived  economic  impacts  of 
marketing  a  slightly  larger  and 
marginally  more  expensive  lobster.  In 
addition,  there  has  been  concern  over 
the  financial  impacts  of  a  minimum  size 
increa-se  on  those  overseas  markets  that 
prefer  a  smaller-sized  lobster.  However, 
NMFS  agrees  that  an  increase  In  the 
minimum  legal  size  has  the  potential  to 
be  an  effective  management  measure  in 
achieving  ISFMP  stock-rebuilding 
objectives.  The  potential  for  achieving 
this  benefit  is  being  evaluated  for 
several  lobster  management  areas  by 
peer  review  and  deliberations  among 
the  respective  LCMTs  through  the 
Commission's  adaptive  management 
procedures.  In  response  to 
recommendations  contained  in  the 
ISFMP.  NMFS  has  initiated 
consultations  with  the  Canadian 
govenmient  concerning  coordination  of 
any  future  gauge  size  increases  in  both 
U.S.  and  Canadian  waters. 

Comment  27:  Sixty  commenters 
supported  a  Federal  requirement  to  v- 
notch  the  tail  section  of  egg-bearing 
female  lobsters  throughout  the  range  of 
the  resource.  Several  commenters 
wanted  the  definition  of  what 
constitutes  a  v-notched  lobster  to  match 
the  more  restrictive  Maine  regijations. 
Response:  A  requirement  to  v-notch 
lobsters  in  Federal  waters  alone  would 
not  be  compatible  with  the  ISFMP.  and 
benefits  associated  with  the  mandatory 
v-notching  of  lobsters  have  been 
disputed.  However,  NMFS  has  accepted 
the  ISFMP  recommendation  to  continue 
the  prohibition  on  the  possession  of  V- 
notched  female  lobsters  in  the  FEZ.  The 
current  definition  of  a  v-notched  lobster 
conforms  with  the  Commission's 
definition.  NMFS  is  open  to  further 
refinement  of  this  definition  in 
consultation  with  the  Commission. 

Comment  28:  One  commenter 
opposed  v-notching  the  tail  section  of 
egg-bearing  female  lobsters,  expressing 
concerns  about  an  increased  likelihood 
of  bacterial  infections  to  the  cut  tail 
flipper  of  v-notched  lobsters  and 
questionable  conservation  benefits  of 
the  practice. 

Response:  See  response  for  Comment 
27. 

Comment  29:  Eight  commenters 
supported  a  regulation  requiring  the 
owner-operator  to  be  present  on  board 
whenever  the  vessel  is  fishing. 

Response:  Such  a  regulation  at  this 
time  has  not  been  considered  for 
management  of  American  lobster 
because  it  has  not  been  proposed  imder 


the  ISFMP.  However,  it  is  open  for 
future  consideration  through  the 
ISFMP's  adaptive  management 
procedures,  and  as  may  be  appropriate, 
through  subsequent  Federal  rulemaking 
procedures. 

Comment  30:  Several  commenters 
supported  the  need  for  a  per  vessel  trap 
limit  of  800  traps  in  the  nearshore  area 
by  fishing  year  2000. 

Response:  For  fishing  year  1999,  the 
trap  limit  is  1000  per  vessel,  and  for 
fishing  year  2000,  the  trap  limit  is  800 
per  vessel. 

Comment  31:  Six  commenters  did  not 
support  the  use  of  trap  limits  as  a  means 
to  end  overfishing  of  lobsters. 
Commenters  indicated  that  trap  limits 
would  be  too  difficult  to  enforce  and  felt 
that  trap  reductions  would  force 
fishermen  to  fish  more  frequently  due  to 
economic  necessity,  which  would 
increase  the  risk  to  personal  health  and 
safety. 

Response:  Enforcement  of  a  trap  tag 
program  has  been  a  topic  of  concern  and 
discussion  throughout  the  development 
of  the  ISFMP.  The  Commissions  Law 
Enforcement  Committee,  comprised  of 
state  and  Federal  law  enforcement 
representatives,  is  addressing  how  best 
to  enforce  trap  tag  programs,  given  the 
importance  of  this  management  measure 
in  reducing  lobster  fishing  mortality  and 
achieving  ISFMP  stock  rebuilding 
objectives  for  American  lobster.  The 
impacts  of  management  measures  on 
fishing  practices  and  the  behavior  of 
fishermen  are  difficult  to  predict. 
However,  NMFS  believes  that  most 
lobster  fishermen  will  abide  by  the  trap 
limits,  notwithstanding  enforceability 
concerns  of  the  measures. 

Comment  32:  Several  commenters 
wrote  in  support  of  implementing 
maximum  size  limits  on  lobster  traps  as 
specified  in  the  Commission's  ISFMP 
and  allowing  for  an  exemption  process 
for  individuals  with  traps  that  exceed 
the  specified  maximum  size. 
Response:  To  phase-in  the 
implementation  of  a  maximum  size  for 
American  lobster  trap  gear  in  the  EEZ, 
the  regulations  allow  a  10-percent 
overage  to  the  maximum  trap  size 
recommended  by  the  ISFMP  until  May 
1 ,  2003.  at  which  time  the  maximum 
trap  size  will  be  compatible  with  the 
recommendations  in  the  Commissions 
ISFMP.  This  phase-in  will  help 
minimize  economic  burdens  on 
lobstermen  who  currently  use  larger 
traps. 

Comment  33:  Two  commenters 
objected  to  the  implementation  of  a  trap 
tag  program  for  Federal  permit  holders, 
and  identified  the  measure  as  an 
unfunded  Federal  requirement  that  will 
be  expensive  to  comply  with. 
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Response:  NMFS  believes  that  a  trap 
tag  program  is  an  essential  component 
of  the  American  Lobster  ISFMP  to  help 
ensure  enforceability  of  trap  limits  in 
both  state  and  Federal  waters 
throughout  the  range  of  the  American 
lobster. 

Comment  34:  Fifteen  commenters 
supported  the  implementation  of  a  trap 
tag  program  to  enforce  proposed  trap 
limits  on  Federal  permit  holders,  but 
stressed  the  need  to  implement  the 
requirement  in  coordination  with  the 
Commission.  Commenters  also  stated 
that  NMFS  should  recognize  state 
tagging  programs  and  require  only  one 
tag  per  trap  to  avoid  duplication. 

Response:  Implementation  of  some 
area  management  meastues,  such  as  trap 
limits,  may  initially  result  in 
duplication  and/or  differences  between 
state  and  Federal  regulations  on  a 
lobster  management  area  by  area  basis. 
NMFS,  working  with  the  Commission, 
will  consider  ways  to  streamline  and 
jointly  administer  such  regulations  with 
cooperating  slates  through  appropriate 
formal  agreements. 

Comment  35:  One  commenter  fell  the 
current  moratorium  on  the  issuance  of 
new  permits  in  Federal  waters  should 
be  eased  by  allowing  a  limited  number 
of  new  permits  for  young  people  in  the 
fishery. 

Response:  NMFS  believes  that  this 
would  be  counter  to  the  objectives  of  the 
moratorium  and  the  ISFMP  goals  during 
the  American  lobster  stock  rebuilding 
period. 

Comment  36:  Thirty  commenters 
supported  increasing  the  minimum  size 
of  required  rectangular  escape  vents 
fi-om  IV.  inches  (4.45  cm)  by  5V4  inches 
(14.61  cm)  up  to  I'V..  inches  (4.92  cm) 
by  5^.'.  inches  (14.61  cm).  A 
complementary  circular  vent  size 
increase  providing  equivalent 
conservation  was  also  supported. 

Response:  Federal  regulations  will 
implement  increased  sizes  of  escape 
vents  for  all  lobster  traps  deployed  or 
possessed  in  the  EEZ,  or  deployed,  or 
possessed  on  or  from  a  vessel  issued  a 
Federal  limited  access  lobster  permit. 
The  specifications  for  escape  vents  are: 
a  rectangular  portal  with  an 
unobstructed  opening  not  less  than 
I'ViB  inches  (4.92  cm)  by  5V,  inches 
(14.61  cm)  or  two  circular  portals  with 
unobstructed  openings  not  less  than 
2'/i«  inches  (6.19  cm)  in  diameter. 

Comment  37:  Twenty-six  commenters 
objected  to  an  increase  in  the  minimum 
size  of  required  rectangular  escape 
vents,  arguing  that  the  increased  vent 
size  would  allow  legal  lobsters  to  escape 
&om  the  trap. 

Response:  The  implementation  of  an 
increased  vent  size,  as  recommended  in 


the  ISFMP.  is  a  necessary  component  of 
measures  to  rebuild  slocks  of  American 
lobster,  i.e.,  to  help  ensure  the 
escapement  of  sub-legal  size  lobsters. 
Comment  38:  Fourteen  commenters 
stated  that  NMFS  should  implement 
measures,  including  a  control  dale, 
which  would  maintain  the  current 
structure  of  the  industr>'  and  prevent 
vessels  from  shifting  from  non-trap  gear 
to  trap  gear. 

Response:  The  potential  for  a  shift  in 
effort  from  non-trap  gear  to  trap  gear  is 
difficult  to  predict  based  on  information 
before  the  agency  at  this  time.  The 
design  and  rationale  of  measures  to 
address  this  potential,  given  this  tack  of 
information,  is  not  possible  without  a 
more  comprehensive  evaluation  of  this 
concern.  NMFS  will  consider  public 
comments  on  potential  limited  access 
through  the  Advance  Notice  of  Proposed 
Rulemaking  that  was  published  on 
September  1.  1999  (64  FR  47756). 

Comment  39:  One  commenter 
supported  the  implementation  of  a 
prohibition  on  spearing  lobsters. 
Response:  This  prohibition  is 
included  in  the  final  rule. 

Comment  40:  Several  commenters 
objected  to  the  boundary  line  between 
the  Area  1  and  Area  3  lobster 
management  areas  that  occurs  farther 
offshore  from  the  line  approved  under 
the  American  Lobster  FMP. 

Response:  Designation  of  the 
boundary  line  as  currently  defined 
reflects  the  current  consensus,  in 
collaboration  with  the  lobster  industry, 
as  referenced  in  Amendment  3  to  the 
American  Lobster  ISFMP. 

Comment  41:  Two  indi«iduals 
supported  the  use  of  seasonal  closures 
to  all  lobster  fishing  as  a  management 
measure  to  end  overfishing  of  lobster 
and  allow  for  better  enforcement  of 
proposed  Federal  trap  limits. 

Response:  Seasonal  closures  as  a 
management  approach  have  not  been 
evaluated  under  the  ISFMP.  Such 
closures  may  be.  however,  appropriate 
for  public  review  and  consideration 
through  deliberations  of  the  LC:MTs. 

Comment  42:  Six  commenters 
proposed  that  the  entire  Gulf  of  Maine 
north  of  42°  should  be  one  management 
area,  primarily  to  ensure  enforcement  of 
the  5  inch  (12.7  cm)  maximum  carapace 
size  prohibition  in  the  offshore  areas  of 
the  Gulf  of  Maine. 

Response:  This  suggestion  would  not 
be  compatible  with  the  lobster  area 
designations,  and  associated  boundary 
lines,  recommended  by  the  Commission 
and  its  member  stales  under 
Amendment  3  to  the  ISFMP.  The  waters 
north  0142°  encompass  separated 
portions  of  Lobster  Management  Area  1, 


the  Outer  Cape  Management  /Vrea,  and 
Lobster  Management  Area  3. 

Comment  43:  Six  commenters 
expressed  concern  that  restrictive  trap 
limits  and  trap  reductions  in  Federal 
waters  would  result  in  a  shift  of  effort 
to  stale  waters  with  less  restrictive 
regulations. 

Response:  The  Irap  limits  in  Federal 
waters  for  fishing  years  1999  and  2000 
are  similar  to  the  trap  limits  for  slate 
waters  in  the  Gulf  of  Maine  and 
southern  New  England,  as 
recommended  in  the  ISFMP.  There  will 
be  an  annual  adjustment  of  additional  or 
different  management  measures  for 
Federal  waters  which  may  include,  but 
not  be  limited  to.  continued  reductions 
in  fishing  effort  and/or  other 
management  area-specific  measures  as 
may  be  recommended  by  the 
Commission  to  end  overfishing  and 
rebuild  stock  of  American  lobster.  The 
behavior  of  fishermen  and  associated 
fishing  practices,  which  may  occur  due 
to  differing  management  measures  in 
sUle  and  Federal  waters,  are  difficult  to 
predict.  The  potential  impacts  if  they 
occur  can  be  addressed  through  the 
ISFMP's  adaptive  management 
provisions,  and  adjustments  to  EEZ 
regulations  for  American  lobster  can  be 
accomplished  through  Federal 
rulemaking  procedures. 

Comment  44:  One  commenter  felt  that 
the  entire  offshore  management  ar^a  3 
should  be  closed  to  the  harvest  of 
American  lobster  to  protect  the 
population  of  large  lobsters  which  may 
replenish  the  nearshore  areas  with 
larval  and  juvenile  lobsters.  • 

Response:  NMFS  is  aware  of  no 
compelling  information  which  would 
justify  closure  of  the  Area  3  fishery  to 
attain  ISFMP  objectives.  In  the  absence 
of  this  information,  such  an  action 
would  not  be  based  on  the  best 
scientific  information  available  and 
would  not  be  fair  and  equitable  to  the 
offshore  EEZ  industry  sector. 
Geographical  and  seasonal  closures  of 
management  areas  or  portions  thereof, 
are  a  possible  regulatory  measure  which 
may  be  potentially  considered  under  the 
adaptive  management  provisions  of  the 
ISFMP 

Comment  45:  One  commenter 
identified  the  need  to  prevent  or  reduce 
mortality  on  softshell  lobsters.  lobsters 
which  have  just  molted  or  shed  their 
shell. 

Response:  Although  NMFS  agrees  that 
it  is  important  to  protect  softshell 
lobster,  specific  regulations  for  their 
protection  have  not  been  proposed 
under  the  ISFMP.  Appropriate 
management  measures,  in  consultabon 
with  the  LCMTs,  can  be  addressed 
during  future  years  of  the  American 
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lobster  stock  rebuilding  period  through 
the  ISFMP  adaptive  management 
provisions. 

Comment  46:  One  commenter 
supported  implementation  of  lobster 
management  area  lines  in  Federal 
wraters.  as  specified  in  the  Commission's 
lobster  ISFMP  Amendment  3. 

Response:  The  final  rule  implements 
the  lobster  management  areas  as 
specified  in  Amendment  3  of  the 
ISFMP. 

Comment  47:  Twenty-five 
commenters  expressed  concern  that  the 
trap  limits  specified  in  this  final  rule 
could  actually  result  in  an  increase  in 
the  number  of  traps  fished.  Commenters 
identified  concerns  over  allowing 
permit  holders  currently  fishing  less 
than  the  proposed  limits  to  increase 
their  traps  up  to  the  proposed  limit.  In 
addition,  a  larger  trap  limit  in 
Management  Area  3  may  attract 
nearshore  vessels  into  Area  3,  thereby 
increasing  effort  in  the  offshore  fishery. 
Response:  The  behavior  of  fishermen 
and  associated  changes  in  fishing 
practices  may  or  may  not  occur,  and  are 
difficult  to  predict.  See  response  to 
Comment  45.  l^MFS  questions  whether 
new  trap  limits  in  nearshore  and 
offshore  EEZ  waters  would  actually 
attract  vessels  to  Area  3,  since  Federal 
permit  holders  fishing  only  in  nearshore 
waters  have  always  had  this  option. 
Those  who  have  historically  fished 
nearshore,  and  now  opt  to  fish  both 
nearshore  and  offshore,  would  have  to 
abide  by  the  stricter  nearshore  trap 
limits,  regardless  of  where  the  fishing 
for  lobster  occiu-s. 

Comment  48.-  Seven  commenters 
stated  that  proposed  trap  limits  and 
escape  vent  regulations  would  create 
economic  hardship  for  Federal  permit 
holders  who  have  historically  fished 
primarily  for  black  sea  bass  and  also 
hold  a  Federal  lobster  permit. 
Commenters  recommended  an 
exemption  or  waiver  for  vessels  legally 
fishing  for  black  sea  bass  so  the  traps 
could  be  fitted  with  nonconforming 
escape  vents  and  still  retain  American 
lobster. 

Response:  A  previous  evaluation  of 
this  suggestion  in  1986  (51  FR  19210) 
under  the  New  England  Fishery 
Management  Council's  FMP  concluded 
that  such  a  measure  is  not  justified  or 
appropriate  for  management  of  the 
lobster  resource.  Such  a  measure  could 
have  the  unintended  effect  of  creating  a 
loophole  for  Federal  permit  holders 
intending  to  fish  primarily  for  black  sea 
bass  and  vet  would  allow  the  retention 
of  a  significant  harvest  of  lobsters,  and 
would  compromise  the  enforceability  of 
the  vent  size  requirement  in  the  lobster 
fishery.  NMFS  concludes  that,  on 


balance,  the  need  to  maintain  the 
integrity  of  the  vent  size  requirement, 
and  its  benefits  as  a  lobster  management 
measure,  outweigh  the  loss  resulting 
from  a  possible  but  unquantified 
escapement  of  black  sea  bass  through 
the  required  size  vents  of  trap  fishing 
gear.  The  final  rule  minimizes  hardship 
on  Federal  permit  holders,  while 
initiating  necessary  additional 
management  measures  to  end 
overfishing  and  rebuild  stocks  of 
,\merican  lobster.  The  rule  requires 
vessels  with  a  Federal  limited  access 
lobster  permit  fishing  with  traps  to 
comply  with  lobster  escape  vent 
requirements  specified  in  S  697.21(c). 

Comment  49:  Five  commenters  stated 
the  need  to  allow  vessels  to  fish  under 
their  particular  area  regulations  for  Area 
2  or  Area  3  when  fishing  in  the  area 
defined  as  the  Area  2/3  Overlap. 

Response:  NMFS  has  made  this 
change  to  the  regulations. 

Comment  50:  One  commenter  asked 
why  replacement  tags  will  be  limited  to 
only  10  percent  of  the  annual  trap  tag 
allocation. 

Response:  The  10-percent  initial 
limitation  for  replacement  tags  is  based 
upon  the  successful  implementation  of 
an  identical  limitation  in  a  trap  tag 
program  which  has  been  in  existence  in 
Maine  waters  for  a  number  of  years,  and 
upon  Commission  recommendations  for 
future  implementation  of  trap  tag 
programs  in  state  and  Federal  waters. 
These  recommendations  were 
developed  jointly  among  state,  NMFS, 
industry,  and  law  enforcement 
representatives  to  provide  uniformity 
between  state  and  Federal  programs. 
The  10-percent  initial  limitation  also 
serves  to  streamline  the  administrative 
logistics  of  a  trap  tag  program  in  Federal 
waters  and  minimizes  potential  abuse  of 
trap  tag  allocations.  The  regulations 
provide  for  reissuance  of  lobster  tags 
above  the  10-percent  annual  tag 
allocation  to  acconunodate  catastrophic 
loss  of  tags.  A  request  for  the  reissuance 
of  tags  above  the  10-percent  limit  must 
be  submitted  in  writing  to  the  Regional 
Administrator  and  a  decision  will  be 
reached  in  the  number  of  replacement 
tags,  if  any,  to  be  issued,  on  a  case-by- 
case  basis. 

Comment  S) :  One  commenter 
requested  that  NMFS  recognize  and 
respect  the  Commission's  management 
tool  of  conservation  equivalency  which 
allows  states  to  develop  management 
measures  which  are  equal  to,  or  more 
restrictive  than,  what  is  called  for  in  the 
ISFMP. 

Response:  NMFS  agrees  and 
acknowledges  the  provisions  for 
conservation  equivalency  in  the  ISFMP. 
As  conservation  equivalent  meastu^s 


are  proposed  and  approved  by  the 
Commission.  NMFS  will  evaluate  such 
measures  and,  as  appropriate,  consider 
them  for  implementation  in  the  EEZ 
through  Federal  rulemaking  procedures. 

Comment  52:  One  commenter  stated 
that  lobstermen  fishing  exclusively  in 
state  waters  should  not  be  limited  to 
Federal  trap  limits,  even  if  they  hold  a 
Federal  lobster  permit. 

Response:  NMFS  disagrees.  Federal 
lobster  permit  holders  must  abide  by 
stricter  Federal  regulations,  when  such 
regulations  exist,  even  when  fishing  in 
state  waters.  This  promotes 
enforceability  and  consistency  between 
state  and  Federal  jurisdictions.  A  vessel 
fishing  exclusively  in  state  waters  has 
the  option  of  turning  in  the  Federal 
permit. 

Comment  53:  One  commenter  asked 
for  clarification  on  whether  federally 
permitted  lobster  fishermen  could  sell 
their  lobsters  to  federally  permitted 
dealers  only  or  to  other  dealers,  as  well. 

Response:  Current  and  continuing 
regulations  prohibit  the  sale  of 
American  lobster  by  federally  permitted 
vessels  to  any  dealer,  unless  the  dealer 
has  a  valid  Federal  dealer's  permit  to 
purchase,  possess,  or  receive  for  a 
commercial  piupose.  American  lobster. 

Comment  54:  Several  commenters 
stated  that  NMFS  should  implement 
horsepower  and  vessel  length 
restrictions  that  have  been  implemented 
in  other  Federal  fisheries  to  curb  an 
increase  in  fishing  effort  in  the  offshore 
fishery. 

Response:  Although  such  restrictions 
could  provide  a  disincentive  for  inshore 
vessels  to  participate  in  the  offshore 
EEZ  fishery,  the  lobster  fishery  has 
historically,  and  continues  to  be, 
primarily  an  inshore  fishery. 
Horsepower  and  vessel  length 
restrictions  however,  have  recentiy  been 
recommended  by  the  ASMFC  for  the 
offshore  fishery,  and  may  be  evaluated 
through  future  Federal  rulemaking 
procedures. 

Comment  55.  One  commenter  asked 
for  clarification  on  several  aspects  of  the 
Federal  regulations  (§697.12) 
concerning  at-sea  sea  sampler/observer 
coverage:  specifically,  can  a  lobster 
vessel  continue  to  fish  once  notified  that 
the  vessel  has  been  selected  to  take  a  sea 
sampler/observer,  does  the  sea  sampler/ 
observer  provide  his/her  own  liability 
insurance;  and  does  the  sea  sampler/ 
observer  provide  his/her  safety 
equipment  such  as  the  survival  suit? 

Response:  Once  a  vessel  is  requested 
to  carry  a  NMFS-approved  area  sea 
sampler/observer,  that  vessel  may  not 
engage  in  anv  lobster  fishing  operations 
unless  a  sea  sampler/observer  is  on 
board,  or  until  NMFS  waives  the 
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requirement.  It  would  be  the 
responsibility  of  the  vessel  owner  to 
arrange  for  and  facilitate  sea  sampler/ 
observer  placement.  In  similar 
situations  for  other  fisheries,  NMFS  has 
helped  arrange  or  provided  guidance 
regarding  liability  coverage  and  access 
to  siUTival  gear.  See  the  regulations  at 
50  CFR  600.746. 

Comment  56:  Several  commenters 
asked  NMFS  to  specify  more  clearly  the 
ghost  panel  requirement,  since  no  trap 
is  made  entirely  of  wood. 

Response:  The  requirements  relating 
to  a  ghost  panel  for  lobster  traps  not 
.  constructed  entirely  of  wood  have  been 
clarified  and  are  specified  in 
S  697.21(d). 

Comment  57:  One  commenter  noted 
that  the  approved  Area  1  line  heading 
west  does  not  hit  land  at  the 
northernmost  part  of  Cape  Cod,  MA  and 
requested  NMFS  look  closely  at  this  line 
and  work  with  the  Commission  to 
correct  this  error. 

Response:  This  oversight  was 
acknowledged  diuing  public  hearings 
relating  to  proposed  addendum  1  to  the 
ISFMP.  Accordingly,  this  final  rule 
changes  the  Area  1  line  to  reflect  the 
correction  proposed  by  the  Commission. 

Comment  58:  One  commenter 
opposed  the  proposed  Federal 
requirement  to  display  lobsters  traps  for 
an  on-shore  coimt,  upon  request  by  an 
authorized  officer,  to  verifj'  the  number 
of  lobster  traps  being  fished  in 
compliance  with  limits  on  lobster  trap 
allocations. 

Response:  NMFS  agrees,  and 
concludes  that  the  proposed  regulation 
is  biu'densome  and  ineffective  for  the 
intended  purpose  of  ensuring 
compliance  with  the  trap  limit 
requirement,  and.  therefore,  has  deleted 
the  provision. 

Comment  59:  Several  commenters 
opposed  the  wording  requiring 
notification  of  lost  trap  tags  as  not 
practical,  and  slated  that  NMFS  should 
reconsider  this  provision. 

Response:  NMFS  has  reconsidered  the 
logistics  requiring  notification  of  lost 
tags,  and  has  increased  the  notification 
bom  24  hours  to  "as  soon  as  feasible, 
but  not  more  than  7  days  after  tags  have 
been  discovered  lost."  This  notification 
may  be  made  by  letter  or  fax  to  the 
Regional  Administrator. 

Comment  60:  Seven  commenters 
requested  that  NMFS  extend  the 
comment  period  to  allow  adequate  time 
to  review  and  respond  to  measures 
described  in  the  proposed  Federal  rule. 

Response:  NMFS  extended  the  public 
comment  period  from  February  10, 
1999.  to  February  26. 1999.  A  second 
request  to  further  extend  this  period 
through  March  IS,  1999,  was  not 


approved,  since  the  February  26 
extension  was  determined  to  afford 
adequate  time  for  the  public  to  provide 
comments  on  the  proposed  rule. 

Comment  81 :  One  commenter 
requested  NMFS  review  the  coordinates 
identifying  paints  Q  and  R  which 
delineate  the  boundary  for  Area  6  in 
§  697.31 ,  which  describe  the  lobster 
management  areas.  The  commenter 
stated  that  these  coordinates  have  been 
transposed  by  the  Commission  and  in 
the  proposed  Federal  rule. 

Response:  NMFS  has  made  this 
correction  for  both  Area  2  and  Area  6. 

Changes  From  the  Proposed  Rule 

Changes  were  made  to  several 
sections  of  the  proposed  rule  to  clarif>' 
the  measures,  respond  to  public 
comments,  and  to  ensure  consistency 
with  other  fishery  regulations.  Changes 
were  made  as  follows; 

In  §  697.2.  the  definition  of  "dealer" 
was  added. 

In  §  697.2,  the  definition  of  "Dive 
boat"  was  modified  to  add  the  word 
"commercial"  and  the  word  "boat"  was 
changed  to  "vessel".  The  intent  of  this 
modification  is  to  clarif>'  and 
differentiate  any  vessel  carr>'ing  divers 
for  a  per  capita  fee,  a  charter  fee.  or  any 
other  fee.  fiiam  other  recreational  fishing 
vessels  where  any  lobsters  taken  are  not 
intended  to  be.  or  are  not.  traded, 
bartered,  or  sold. 

In  §  697.2,  the  defiiuUon  of 
"recreational  fishing"  was  added. 

In  $  697.2,  the  definition  of 
"recreational  fishing  vessel"  was  added. 

In  S  697.2.  the  definition  of 
"scrubbing"  was  removed.  The 
reference  to  the  definition  occurred  in 
S  697.20  "Size,  harvesting  and  landing 
requirements"  in  paragraph  (e)  which 
has  been  more  clearly  described  as 
"Removal  of  eggs",  eliminating  the  need 
to  define  the  word  "scrubbing'. 

In  S  697.2.  the  definition  of  "b^p" 
was  revised  to  include  the  sentence 
"Red  crab  fishing  gear,  fished  deeper 
than  200  fathoms  (365.8  m),  is  gear 
deemed  not  to  be  a  trap  for  the  purposes 
of  this  part,  and  is  not  subject  to  the 
provisions  of  this  part.".  The  exemption 
from  lobster  regulations  for  red  crab 
fishing  gear  is  in  existing  regulations 
and  was  added  because  it  was 
inadvertently  omitted  in  the  proposed 
rule. 

In  §697.4,  paragraph  (a)(1),  the  text 
was  revised  to  more  clearly  indicate  that 
vessels  currently  holding  a  limited 
access  American  lobster  permit  issued 
under  §  649.4  do  not  need  to  renew  their 
existing  permit  upon  transfer  of 
management  authority'  from  the 
Magnuson-Stevens  Act  to  the  ACFCMA. 


In  §  697.4.  paragraph  (a)(3),  the  text 
regarding  change  of  ownership  was 
revised  by  adding  the  phrase  "and 
management  area  designation,  when 
required"  to  clearly  indicate  that  lobster 
management  area  designations  are 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferred,  unless  there  is 
written  agreement,  signed  by  the 
transferor/seller  and  transferee/buyer,  or 
other  credible  written  evidence, 
verifying  that  the  transferor/seller  is 
retaining  the  vessel's  fishing  and  permit 
histor)'  for  the  purposes  of  replacing  the 
vessel. 

In  §  697.4,  paragraph  (a)(7).  was 
redesignated  as  (a)(7)  and  the  text  was 
simplified.  Paragraph  (a)(7)  was 
expanded  to  more  clearly  indicate  the 
date  of  implementation  for  the 
management  area  designation 
requirement  is  specified  as  May  1,  2000. 
and  now  includes  text  on  the 
management  area  designation 
requirements  previously  located  at 
§697. 32(a)  See  the  text  describing 
additional  §697.32  revisions  located 
further  along  in  this  section. 

In  §697  4.  paragraph  (c).  the  phrase 
"lobster  management  area  designation, 
as  specified  in  §697.18.  the  vessel  will 
fish  if  fishing  with  traps  capable  of 
catching  American  lobster"  was  added 
to  the  vessel  permit  requirements,  to 
incorporate  the  requirement  to  declare 
the  lobster  management  aiea(s)  the 
vessel  vidll  specify,  as  part  of  the  annua] 
permit  renewal  process. 

In  §  697.4,  paragraph  (d)  was  added  to 
consolidate  and  clarify  the  trap  tag 
information  requirements  for  vessels 
fishing  with  traps,  previously  located  at 
§  697.34(a). 

In  §697.5,  paragraphs  (d).  (e).  (0,  and 
(k)  were  revi.sed  to  eliminate  a  referral 
to  see  similar  text  found  in  §  697.4  and. 
in  place  of  the  referral,  text  was  added 
to  specifically  apply  to  requirements  for 
operator  permits. 

In  §697.6.  paragraphs  (bl,  (c),  (r),  (i). 
(i).  (k).  and  (m)  were  revised  to 
eliminate  ajeferral  to  see  similar  text 
found  in  §  697.4  and  §  697.5  and.  in 
place  of  the  referral,  text  was  added  to 
specifically  apply  to  requirements  for 
dealer  permits. 

In  §697.7,  paragraphs  (c).  (d),  and  (e) 
containing  all  lobster  prohibitions  and 
presumptions  were  revised  and 
consolidated  under  paragraph  (c)  for 
clarity.  Paragraph  (c)(1)  now  contains 
prohibitions  previously  identified  as  (c). 
paragraph  (c)(2)  now  contains 
prohibitions  previously  identified  as  (e). 
and  paragraph  (c)(3)  now  contains 
prohibitions  pre\'iously  identified  as  (d) 
in  the  proposed  rule.  Paragraph  (d)  now 
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contains  prohibitions  for  Atlantic 
sturgeon. 

In  §697.7,  paragraph  (c),  redesignated 
as  (c)(1),  the  phrase  "or  a  vessel  or 
person  holding  a  valid  State  of  Maine 
American  lobster  permit  or  license  and 
fishing  under  the  provisions  of  and 
under  the  areas  designated  in  §  697.24 
to  do  any  of  the  following:"  is  a 
continuation  of  e.xisting  regulations 
inadvertently  omitted  from  the 
proposed  rule  text  and  was  added  back 
to  the  prohibitions.  On  October  1 1 . 
1996.  the  Sustainable  Fisheries  Act 
(SFA)  was  signed  into  law  and 
amended,  among  other  statutes,  the 
ACFCMA  (16  U.S.C.  5101  et  seq.)  to 
allow  Bshing  for  lobster  by  vessels 
issued  Maine  State  American  lobster 
permits  in  designated  areas  of  the  EEZ. 
These  areas  are  often  referred  to  as 
Maine  pocket  waters.  The  SFA  provides 
that  any  person  holding  a  valid  permit 
issued  by  the  State  of  Maine  may  engage 
in  lobster  fishing  in  these  pocket  waters, 
if  such  fishing  is  in  accordance  with  all 
other  applicable  Federal  and  state 
regulations.  These  pocket  waters  are 
small  areas  of  the  EEZ  that  lie  between 
two  areas  of  State  waters,  created  by 
islands  near  the  coast  of  Maine. 

In  §  697.7,  paragraph  (c)(l)(vii)  was 
added  to  the  Prohibitions  section  to 
make  it  unlawful  for  any  person  owning 
or  operating  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
under  §  697.4  or  a  vessel  or  person 
holding  a  valid  State  of  Maine  American 
lobster  permit  or  license  and  fishing 
under  the  provisions  of  and  under  the 
areas  designated  in  §  697.24  to  possess, 
deploy,  fish  with,  haul,  harvest  lobster 
from,  or  carry  aboard  a  vessel  trap  gear 
in  excess  of  the  trap  limits  specified  in 
§  697.19.  This  management  requirement 
was  identified  under  management 
measures  in  the  Proposed  Rule,  but  was 
inadvertently  omitted  from  the 
prohibition  section  at  that  time. 

In  §  697.7,  paragraph  (c)(1)  (xix)  and 
(xx)  were  added  to  the  Prohibitions 
section  to  make  it  unlawful  for  any 
person  owning  or  operating  a  vessel 
issued  a  Federal  limited  access 
American  lobster  permit  under  §  697.4 
or  a  vessel  or  person  holding  a  valid 
State  of  Maine  American  lobster  permit 
or  license  and  fishing  under  the 
provisions  of  and  under  the  areas 
designated  in  §  697.24  to  refuse  or  fail 
to  carry  a  sea  sampler/observer  if 
requested  to  do  so  by  the  Regional 
.Administrator,  or  to  fail  to  provide  a  sea 
sampler/observer  with  required  food, 
accommodations,  access,  and  assistance, 
ds  specified  in  S  697.12.  This 
management  requirement  was  identified 
under  management  measures  in  the 
proposed  rule,  but  was  inadvertently 


omitted  from  the  prohibition  section  at 
that  time. 

In  $697.7.  paragraph  (c)(l)(xxi)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  to  for  any  person 
owning  or  operating  a  vessel  issued  a 
Federal  limited  access  American  lobster 
permit  under  §  697.4  or  a  vessel  or 
person  holding  a  valid  State  of  Maine 
American  lobster  permit  or  license  and 
fishing  imder  the  provisions  of  and 
under  the  areas  designated  in  $  697.24 
to  violate  any  terms  of  a  letter 
authorizing  exempted  fishing  pursuant 
to  §  697.22  or  to  fail  to  keep  such  letter 
aboard  the  vessel  during  the  time  period 
of  the  exempted  fishing.  This 
management  requirement  was  identified 
under  management  measures  in  the 
proposed  rule,  but  was  inadvertently 
omitted  from  the  prohibition  section  at 
that  time 

In  §697.7,  paragraph  (c)(l)(xxii)  was 
added  to  the  Prohibitiotu  section  to 
make  it  imlawful  for  any  person  owning 
or  operating  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
under  §  697.4  or  a  vessel  or  person 
holding  a  valid  State  of  Maine  American 
lobster  permit  or  license  and  fishing 
under  the  provisions  of  and  under  the 
areas  designated  in  §  697.24  to  possess, 
deploy,  fish  with,  haul,  harvest  lobster 
from,  or  cany  aboard  a  vessel  any  trap 
gear  on  a  fishing  trip  in  the  EEZ  from 
a  vessel  that  fishes  for,  takes,  catches,  or 
harvests  lobster  by  a  method  other  than 
traps.  This  management  requirement 
was  identified  under  management 
measures  in  the  Proposed  Rule,  but  was 
inadvertently  omitted  from  the 
prohibition  section  at  that  time. 

In  §697.7,  paragraph  (c)(l)(xxiii)  was 
added  to  the  Prohibitions  section  to 
make  it  uiUawful  for  any  person  owning 
or  operating  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
tmder  §  697.4  or  a  vessel  or  person 
holding  a  valid  State  of  Maine  American 
lobster  permit  or  license  and  fishing 
under  the  provisions  of  and  under  the 
areas  designated  in  §  697.24  to  fish  for. 
take,  catch,  or  harvest  lobster  on  a 
fishing  trip  in  or  from  the  EEZ  by  a 
method  other  than  traps,  in  excess  of 
100  lobsters  (or  parts  thereof)  for  each 
lobster  day-at-sea  or  part  of  a  lobster 
day-at-sea,  up  to  a  maximum  of  500 
lobsters  (or  parts  thereof)  for  any  one 
trip  unless  otherwise  restricted  by 
§648.80(a)(3)(i),  (B)(4)(i)(A),  (a)(8)(i), 
(a)(9){i)(D),  (a)(12)(i)(A).  (a)(13)(i)(A), 
(b)(3)(ii)  or  §697.7(c)(2)(i)(C)  of  this 
chapter.  This  management  requirement 
was  identified  under  management 
measures  in  the  proposed  rule,  but  was 
inadvertently  omitted  from  the 
prohibition  section  at  that  time. 


In  §697.7.  paragraph  (c)(l)(xxiv)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  owning 
or  operating  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
under  §697.4  or  a  vessel  or  person 
holding  a  valid  State  of  Maine  American 
lobster  permit  or  license  and  fishing 
under  the  provisions  of  and  under  the 
areas  designated  in  §  697.24  to  possess, 
retain  on  board,  or  land  lobster  by  a 
vessel  with  any  non-trap  gear  on  board 
capable  of  catching  lobsters,  in  excess  of 
100  lobsters  (or  parts  thereof)  for  each 
lobster  day-at-sea  or  part  of  a  lobster 
day-at-sea.  up  to  a  maximum  of  500 
lobsters  (or  parts  thereof)  for  any  one 
trip  unless  othervirise  restricted  by 
§648.80(a)(3)(i),  (a)(4)(i)(A),  (a)(8)(i). 
(a)(9)(i)(D),  (a)(12)(i)(A),  (a)(13)(i)(A). 
(b)(3)(ii)  or  §697.7(c)(2)(i)(C)  of  this 
chapter.  This  management  requirement 
was  identified  under  management 
measures  in  the  proposed  rule,  but  was 
inadvertenUy  omitted  from  the 
prohibition  section  at  that  time. 

In  §697.7.  paragraph  (c)(l)(xxv)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  ovvning 
or  operating  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
under  §  697.4  or  a  vessel  or  person 
holding  a  valid  Slate  of  Maine  American 
lobster  permit  or  license  and  fishing 
under  the  provisions  of  and  under  the 
areas  designated  in  §  697.24  to  transfer 
or  attempt  to  transfer  American  lobster 
from  one  vessel  to  another  vessel.  This 
management  requirement  was  identified 
under  management  measures  in  the 
proposed  rule,  but  was  inadvertently 
omitted  from  the  prohibition  section  at 
that  time. 

In  § 697.7.  paragraph  (c)(l)(xxvi}  was 
added  to  the  prohibitions  section  to 
make  it  imlawful,  beginning  May  1, 
2000,  for  any  person  owning  or 
operating  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
under  §  697.4  or  a  vessel  or  person 
holding  a  valid  State  of  Maine  American 
lobster  permit  or  license  and  fishing 
under  the  provisions  of  and  under  the 
areas  designated  in  §  697.24  to  possess, 
deploy,  fish  with,  haul,  harvest  lobster 
from,  or  carry  aboard  a  vessel  any  trap 
gear  in  or  from  the  management  areas 
specified  in  §697.18,  unless  such 
fishing  vessel  has  been  issued  a  valid 
management  area  designation  certificate 
or  valid  limited  access  American  lobster 
permit  specifying  such  management 
area(s)  as  required  under  §  697.4(a)(7). 
This  management  requirement  was 
identified  under  management  measures 
in  the  proposed  rule,  but  was 
inadvertentiy  onutted  from  the 
prohibition  section  at  that  time. 
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In  §697.7,  paragraph  (c)(2). 
redesignated  as  (c)(l)(ii).  the  phrase  "up 
to  the  time  when  a  dealer  receives  or 
possesses  American  lobster  for  a 
commercial  purpose,"  was  added  to 
clarify'  that  the  prohibition  against 
possession  of  lobster  parts  in  violation 
of  the  mutilation  standards  appUes  up 
to  the  point  of  possession  by  a  licensed 
dealer. 

In  §697.7.  paragraph  (c)(2)(vi)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  to 
assault,  resist,  appose,  impede,  harass, 
intimidate,  or  interfere  with  or  bar  by 
command,  impediment,  threat,  or 
coercion  any  NMFS-approved  sea 
sampler/obser^'er  aboard  a  vessel 
conducting  his  or  her  duties  aboard  a 
vessel,  or  any  authorized  officer 
conducting  any  search,  inspection, 
investigation,  or  seizure  in  coimection 
with  enforcement  of  this  part,  or  any 
official  designee  of  the  Regional 
Administrator  conducting  his  or  her 
duties.  This  management  requirement 
was  identified  under  management 
measures  in  the  proposed  rule,  but  was 
inadvertenUy  omittecLfrom  the 
prohibition  section  at  that  time. 

In  §697.7,  paragraph  (c)(2)(vii)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  to 
refiise  to  carry  a  sea  sampler/observer  if 
requested  to  do  so  by  the  Regional 
Administrator.  This  management 
requirement  was  identified  under 
management  measures  in  the  proposed 
rule,  but  was  inadvertentiy  omitted  from 
the  prohibition  section  at  that  time. 

In  §697.7,  paragraph  (c)(2)(viii)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  to 
refuse  reasonable  assistance  to  either  a 
NMFS-approved  sea  sampler/observer 
conducting  his  or  her  duties  aboard  a 
vessel.  This  management  requirement 
was  identified  under  management 
measures  in  the  proposed  rule,  but  was 
inadvertently  omitted  from  the 
prohibition  section  at  that  time'. 

In  §697.7,  paragraph  (c)(2)(xvi)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  to 
violate  any  terms  of  a  letter  authorizing 
exempted  fishing  pursuant  to  §697.22 
or  to  fail  to  keep  such  letter  aboard  the 
vessel  during  the  time  period  of  the 
exempted  fishing.  This  management 
requirement  was  identified  under 
management  measures  in  the  proposed 
rule,  but  was  inadvertentiy  omitted  from 
the  prohibition  section  at  that  time. 

In  §697.7,  paragraph  (c)(2)(xvii)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  to 
possess,  deploy,  fish  with,  haul,  harvest 
lobster  from,  or  cany  aboard  a  vessel 
any  trap  gear  on  a  fishing  trip  in  the  EEZ 


from  a  vessel  that  fishes  for,  takes, 
catches,  or  harvests  lobster  by  a  method 
other  than  traps.  This  management 
requirement  was  identified  under 
management  measures  in  the  proposed 
rule,  but  was  inadvertentiy  omitted  bom 
the  prohibition  section  at  that  time. 

In  §  697.7,  paragraph  (c)(2)(xviii)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  to  fish 
for,  take,  catch,  or  harvest  lobster  on  a 
fishing  trip  in  or  from  the  EEZ  by  a 
method  other  than  traps,  in  excess  of 
100  lobsters  (or  parts  thereof)  for  each 
lobster  day-at-sea  or  part  of  a  lobster 
day-at-sea,  up  to  a  maximum  of  500 
lobsters  (or  parts  thereof)  for  any  one 
trip  unless  otherwise  restricted  by 
S648.80(a)(3)(i).  (a)(4)(i)(A),  (a){8)(i), 
(a)(9)(i)(D),  (a)(12)(i)(A).  (a)(13)(i)(A). 
(b)(3)(ii)  or  §  697.7(c)(2)(i)(C)  of  this 
chapter.  This  management  requirement 
was  identified  under  management 
measures  in  the  proposed  rule,  but  was 
inadvertentiy  omitted  from  the 
prohibition  section  at  that  time. 

In  §  697.7.  paragraph  (c)(2)(xix)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  to 
possess,  retain  on  board,  or  land  lobster 
by  a  vessel  with  any  non-trap  gear  on 
board  capable  of  catching  lobsters,  in 
excess  of  100  lobsters  (or  parts  thereof) 
for  each  lobster  day-at-sea  or  part  of  a 
lobster  day-at-sea,  up  to  a  maximum  of 
500  lobsters  (or  parts  thereof)  for  any 
one  trip  unless  otherwise  restricted  by 
§648.80(a)(3)(i).  (a)(4)(i)(A),  (a)(8)(i), ' 
(a)(9)(i)(D),  (a)(12)(i){A),  (a)(13)(i)(A). 
(b)(3)(ii)  or  §  697.7(c)(2)(i)(C)  of  this 
chapter.  This  management  requirement 
was  identified  tuder  management 
measures  in  the  proposed  rule,  but  was 
inadvertently  omitted  from  the 
prohibition  section  at  that  time. 

In  §  697.7,  paragraph  (c)(2)(xx)  was 
added  to  the  prohibitions  section  to 
make  it  unlawful  for  any  person  to 
transfer  or  attempt  to  transfer  American 
lobster  from  one  vessel  to  another 
vessel.  This  management  requirement 
was  identified  under  management 
measures  in  the  proposed  rule,  but  was 
inadvertently  omitted  from  the 
prohibition  section  at  that  time. 

In  §697.7,  paragraph  (c)(7), 
redesignated  as  (c)(l)(Mii).  the  word 
"trap"  was  added  to  clarify  NMFS' 
intent  to  exclude  non-trap  gear  from  the 
trap  gear  requirements  to  mark,  vent, 
tag,  panel,  and  limit  the  maximum  trap 
size. 

In  §697.7.  paragraphs  (cKlKix) 
through  (c)(l)(xiii)  were  added  to  . 
address  the  lag  in  implementation  of  the 
lobster  trap  tag  requirements,  which 
will  also  replace  the  existing  gear 
marking  requirements,  effective  May  1 , 
2000. 


In  §697.7.  paragraph  (e)(1), 
redesignated  as  (c)(2)(i),  paragraph  (E) 
was  added.  This  text,  which  addresses 
the  regulations  relating  to  the  areas 
often  referred  to  as  Maine  pocket  waters. 
was  inadvertently  omitted  from  the 
proposed  rule  text,  and  is  a  continuation 
of  existing  regulations. 

In  §697.7.  paragraph  (e)(2), 
redesignated  as  (c)(2)(ii).  the  phrase  "or 
unless  the  vessel  or  person  holds  a  valid 
Slate  of  Maine  American  lobster  permit 
or  Ucen.se  and  is  fishing  under  the 
provisions  of  and  in  the  areas 
designated  in  §697.24."  was  added. 
This  text,  which  addresses  the 
regulations  relating  to  the  areas  often 
referred  to  as  Maine  pocket  waters,  was 
inadvertently  omitted  from  the 
proposed  rule  text,  and  is  a  continuation 
of  existing  regulations. 

In  §697.7.  paragraph  (e)(5). 
redesignated  as  (c)(2)(v),  the  phrase  "or 
one  holding  or  owned  or  operated  by 
one  holding  a  valid  State  of  Maine 
American  lobster  permit  or  license  and 
fishing  under  the  provisions  of  and  in 
the  areas  designated  in  §697.24,"  was 
added.  This  text,  which  addresses  the 
regulations  relating  to  the  areas  often 
referred  to  as  Maine  pocket  waters,  was 
inadvertently  omitted  from  the 
proposed  rule  text,  and  is  a  continuation 
of  existing  regulations. 

In  §697.7.  paragraph  (d)(1), 
redesignated  as  (c)(3)(>).  the  phrase  "or 
parts  thereof  was  added  to  the  first 
sentence  to  clariiy  the  intent  to  include 
lobster  parts  as  well  as  whole  lobsters 
taken  in  violation  of  Federal  regulations. 
The  word  "whole"  was  added  to  the 
first  sentence  to  clarify  dealer 
possession  requirements.  The  words  "or 
foreign"  was  added  to  the  .second 
sentence  to  clarify  that  lobsters 
harvested  by  non-U. S.  vessels  in  a 
foreign  countr\'  are  exempted  bom  the 
identified  Federal  regulations. 

In  §  697.7,  paragraph  (d)(2). 
redesignated  as  (c)(3)(ii),  in  the  first 
sentence,  the  phrase  "or  parts  thereof 
possessed  at  or  prior  to  the  time  when 
the  parts  are  received  by  a  dealer"  was 
added  to  clarify'  that  possession  of  parts 
prior  to  possession  by  a  dealer  is 
prohibited.  In  the  same  sentence,  the 
phrase  "or  parts  thereof  was  added  to 
clarif>'  that  possession  of  parts  prior  to 
possession  by  a  dealer  is  prohibited. 

In  §697.8.  paragraph  (d)  was  revised 
by  adding  the  phrase  "over  25  ft  (7.6  m) 
in  registered  length,  fishing  in  the  EEZ 
and"  to  make  the  non-permanent 
marking  requirements  applicable  to 
vessels  carrying  recreational  fishing 
parties  on  a  per  capita  basis  or  by 
charter,  compatible  with  the  vessel 
marking  requirements  for  each  vessel 
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issued  a  limited  access  American  lobster 
permit. 

In  §  697.9,  paragraph  (b)  was  added  to 
notify  permit  holders,  as  applicable,  to 
be  alert  for  communication  conveying 
enforcement  instructions. 

In  §697.20  paragraphs  (c)(1)  and 
(c)(2).  the  phrase  "Subject  to  the 
rebuttable  presumption  in  §  697.7(d)." 
was  added  to  clarify  exemptions  to  the 
mutilation  requirements  if  it  can  be 
shown  the  American  lobsters  were 
harvested  by  a  vessel  without  a  Federal 
limited  access  American  lobster  permit 
that  fishes  for  American  lobsters 
exclusively  in  state  waters:  or  are  hotn 
a  charter,  head,  or  commercial  dive 
vessel  that  possesses  or  possessed  six  or 
fewer  American  lobsters  per  person 
aboard  the  vessel,  and  the  lobsters  are 
not  intended  for  sale,  txBde.  or  barter;  or 
are  from  a  recreational  fishing  vessel. 

In  S  697.20  paragraphs  (c)(1)  and 
(c)(2),  the  phrase  "prior  to  offloading 
from  a  vessel"  was  removed,  and  the 
phrase  "before,  or  at  the  time  of 
landing"  and  the  phrase  "up  to  the  time 
when  a  dealer  first  receives  or  possesses 
American  lobster"  were  added  to  clarify 
the  prohibition  against  mutilation 
applies  on  board  the  vessel  and  up  to 
the  point  of  purchase  bv  a  dealer. 

In  §697.20,  paragraph  (e).  the  title 
was  revised  by  removing  the  word 
"scrubbing"  and  inserting  the  phase 
"Removal  of  eggs"  to  more  clearly 
describe  the  contents  of  the  paragraph. 
In  addition,  the  te.xt  in  paragraph  (e) 
was  revised  and  clarified  by  adding  the 
text  "including,  but  not  limited  to  the 
forcible  removal,  or  removal  by 
chemicals,  or  other  substances  or 
liquids '. 

In  §697.21.  paragraphs  (a)  and  (c) 
were  combined  and  redesignated  as 
§  697.21(a),  to  allow  the  continuation  of 
the  current  Federal  gear  marking 
requirements  until  the  trap  tag  marking 
requirement  is  implemented  on  May.  1. 
2000. 

In  §697.21.  paragraph  (b),  the  text 
was  re-labeled  from  "CJear 
configuration"  to  "Deployment  and  gear 
configuration"  and  the  text  was 
rewritten  to  refer  to  the  gear  areas 
identified  in  paragraph  (b)(4).  Paragraph 
(b)(4)  of  this  section  was  rewritten  to 
identify  and  continue  the  existing  gear 
marking  requirements  currently  in 
place,  which  were  inadvertently  omitted 
in  the  proposed  rule. 

In  §697.21,  paragraphs  (d)  through  (g) 
were  redesignated  as  §  697.21 , 
paragraph  (c)  through  (f).  because,  as 
described  previously,  paragraphs  (a)  and 
(c)  are  combined  and  redesignated  as 
§  697.21(a). 

In  §697.21,  paragraph  (e), 
redesignated  as  paragraph  (d).  the 


phrase  "excluding  heading  or  parlor 
twine  and  the  escape  vent"  was  added 
to  the  introductory  sentence  to  clarify 
the  fact  that  no  lobster  trap  is  made 
entirely  of  wood. 

In  §697.21,  paragraph  (f), 
redesignated  as  paragraph  (e),  the 
paragraph  was  revised  to  allow  for  and 
to  describe  an  exemption  period, 
extending  until  April  30,  2003.  to  the 
maximum  trap  size  restriction  for 
vessels  currently  fishing  with  traps  in 
excess  of  the  identified  maximum  trap 
size. 

In  §697.21(0(1).  redesignated  as 
paragraph  (e)(2).  the  text  was  modified 
to  clarify  that  the  larger  offshore 
maximum  trap  size  applies  to  vessels 
who  elect  to  fish  only  in  EEZ  Offshore 
Management  Area  3  or  EEZ  Offshore 
Management  Area  3  and  the  Area  2/3 
Overlap. 

In  §697.21,  paragraph  (g), 
redesignated  as  paragraph  (f),  the 
paragraph  was  revised  to  specify  that 
the  trap  tag  requirement  will  be 
implemented  begiiming  on  May  1.  2000. 

As  described  previously,  §  697.34  was 
removed  and  the  regulatory  text  was 
redesignated  as  §697.7,  containing 
prohibitions  and  §  697.19,  containing 
the  trap  tag  measures.  The  following 
text  provides  specific  information  on 
the  removal  or  redesignation  of  §697.34. 

Subpart  C  and  section  §  697.30  of 
Subpart  C.  containing  the  Egg 
Production  Rebuilding  Schedule  and 
Adaptive  Management  Adjustments — 
Purpose  and  Scope  text,  was  deleted. 
Subpart  C  represented  a  continuation  of 
general  provisions  and  lobster 
management  measures  which  were  more 
appropriately  contained  in  Subpart  A — 
General  Provisions,  and  Subpart  B — 
Management  Measures.  The  following 
text  addresses  other  sections  of  Subpart 
C  which  were  either  redesignated  as 
other  sections,  or  removed  in  whole  or 
in  part  to  provide  the  reader  with 
clearer  information  on  the  regulatory 
text  of  the  lobster  management  measures 
in  this  final  r\ile. 

Section  §697.31.  describing  the 
coordinates  for  the  lobster  management 
areas,  was  redesignated  as  §697.18  to 
enhance  the  readability  of  the 
document.  In  addition.  §697.31  (a)(1) 
through  (a)(9)  was  redesignated  as 
§697.18  (a)  through  (i)  and  §697.31(b) 
is  removed. 

In  §697.31,  paragraph  (a)(1), 
redesignated  as  §  697.18(a),  the  narrative 
at  the  end  of  the  EEZ  Nearshore 
Management  Area  1  was  modified  to 
clarify'  the  description  of  the  boundary 
line  from  the  Maine  coast  along  the 
seaward  EEZ  boundary  back  to  point  A. 

In  §697.31,  paragraphs  (a)(2)  and 
(a)(7),  redesignated  as  §697.18  (b)  and 


(g),  the  point  coordinates  designated  as 
Q  and  R,  which  help  define  the  EEZ 
Nearshore  Area  2  and  Nearshore  Area  6 
were  revised  to  correci  an  error.  Point  Q 
was  relabeled  as  point  R  and  point  R 
was  relabeled  as  point  Q. 

In  §697.31,  paragraph  (a)(4), 
redesignated  as  §  697.18(d),  the  EEZ 
Offshore  Management  Area  3  boundary- 
coordinate  designated  as  point  C  was 
modified  to  be  consistent  with  the  EEZ 
Nearshore  Area  1  boundary  coordinate 
designated  as  point  C  which  follows  the 
Loran  C  navigation  frequency 
coordinate  ggeO-X-Z.-jBOO. 

In  §697.31,  paragraph  (a)(7), 
redesignated  as  §  697.18(g),  the  title  and 
introductory  text  were  modified  by 
removing  the  word  "EEZ".  Nearshore 
Management  Area  6  is  entirely  within 
state  waters  and,  as  noted  during  the 
public  comment  period,  a  more  accurate 
description  of  Area  6  would  not  include 
a  reference  to  the  EEZ  for  this 
management  area. 

In  §697.31,  paragraph  (a)(1)  and 
(a)(8),  redesignated  as  §697.18  (a)  and 
(h),  the  point  coordinates  "  Gl" 
identified  as  42°04.25'  N.  lat.  and 
70^17.22'  W.  long,,  "G2"  idenUfied  as 
42°02.84'  N.  lat.  and  70°16.1'  W.  long., 
and  "G3"  identified  as  42=03. 35'  N.  lat. 
and  70°14.2'  W.  long,  were  added.  The 
boundary  line  separating  EEZ  Nearshore 
Management  Area  1  and  EEZ  Nearshore 
Outer  Cape  Lobster  Management  Area 
does  not  come  to  land  at  point  G: 
therefore,  the  EEZ  Nearshore 
Management  Area  1  and  EEZ  Nearshore 
Outer  Cape  Lobster  Management  Area 
are  not  effectively  separated  as 
intended.  This  discrepancy  was 
identified  during  the  public  comment 
period  on  the  proposed  rule  and  was 
discussed  and  addressed  by  the 
Commission  during  development  of 
Addendum  1  to  the  ISFMP.  To  facilitate 
enforcement  of  area  ba.sed  management 
measures,  the  three  new  point 
coordinates,  which  are  compatible  with 
those  proposed  by  the  Commission  in 
Addendum  1 ,  were  added  to  EEZ 
Nearshore  Management  Area  1  and  EEZ 
Nearshore  Outer  Cape  Lobster 
Management  Area  to  clearly  delineate 
and  separate  these  management  areas. 

In  §  697.32,  paragraphs  (a)(1)  through 
(a)(4)  and  (a)(9),  were  redesignated  as 
§697.4,  paragraph  (a)(7)(i)  through 
(a)(7)(v).  The  text  describes  the  election 
of  lobster  management  areas  which  will 
become  part  of  the  annual  vessel  permit 
renewal  process  and  is  more 
appropriately  included  in  the  vessel 
permit  renewal  section,  §  697.4(a)(7). 

In  §697.32,  paragraphs  (a)(5)  through 
(a)(B).  were  removed  because  similar 
language  is  more  appropriately  located 
in  §  697,19,  the  section  containing 
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regulations  on  trap  limits  and  trap  tag 
requirements  for  vessels  fishing  vrith 
traps. 

In  §697.32.  paragraph  (a)(l)(i). 
redesignated  as  §697.4  (a)(7)(i).  May  1. 
2000.  was  specified  as  the  date  of 
implementation  of  the  requirement  to 
have  a  lobster  management  area 
designation  certificate  or  valid  limited 
access  American  lobster  permit 
containing  the  elected  management  area 
designation(s)  on  board  all  vessels  with 
a  limited  access  lobster  permit  fishing 
with  traps  to  allow  adequate  time  for 
notification,  mailing  and  return  of 
permit  holder  area  designation  election 
forms  prior  to  implementation  of  the 
requirement. 

In  §697.33.  paragraphs  (a)  through 
(d),  redesignated  as  §  697.19  paragraphs 
(a)  and  (b).  were  extensively  rewritten  to 
remove  the  mutual  exclusion 
requirement  which  prohibited  vessels 
electing  any  of  the  nearshore 
management  areas*  from  also  electing  to 
fish  in  the  Offshore  Management  Area  3. 
Vessels  may  elect  to  fish  in  any  or  all 
of  the  lobster  management  areas,  but 
must  fish  by  the  most  restrictive 
regulations  that  apply  to  any  of  the 
management  areas  elected,  regardless  of 
which  management  area  the  vessel  may 
ciurently  be  fishing  in. 

In  §697.33,  paragraphs  (a)  through 
(d),  redesignated  as  §  697.19  paragraphs 
(a)  and  (b).  were  rewritten  to  clarify  the 
management  measure  requirements  for 
the  Area  2/3  Overlap.  All  vessels 
electing  the  Area  2/3  Overlap  alone,  or 
in  addition  to  any  of  the  nearshore 
management  areas  must  abide  by  the 
most  restrictive  management  measures 
in  effect  for  any  of  the  elected  nearshore 
management  areas  while  fishing  in  the 
Area  2/3  Overlap.  All  vessels  electing 
the  Area  2/3  Overlap  and  only  the 
offshore  management  Area  3  must  abide 
by  the  management  measures  in  efiect 
for  the  offshore  management  Area  3 
while  fishing  in  the  Area  2/3  Overlap. 
All  vessels  electing  to  fish  only  in  the 
Area  2/3  Overlap  must  abide  by  trap 
and  trap  tag  allocations  requirements 
applicable  to  the  nearshore  man.igement 
areas  as  specified  in  §697.19. 

The  trap  limits  and  other  trap 
management  measures  contained  in 
§  697.33  and  the  trap  tag  management 
measures  contained  in  §  697.34  were 
combined  for  reader  clarity  and  are 
redesignated  §697.19.  Section  697.33. 
paragraphs  (a)  through  (d),  were 
consolidated  and  redesignated  as 
§  697.19,  paragraphs  (a)  and  (b),  and 
describe  the  trap  limits  for  the  EEZ 
nearshore  and  offshore  lobster  fisher)' 
for  fishing  years  1999  and  2000  and 
§  697,34,  paragraph  (b)  was  redesignated 
as  §697.19,  paragraph  (d)(1).  and 


describes  trap  lag  administrative 
procedures. 

In  §697.33.  paragraphs  (a)  through 
(d),  were  combined  and  redesignated  as 
§697.19,  paragraphs  (a)  and  (b),  text  was 
added  to  specify-  thai  the  date  of 
implementation  of  the  requirement  to 
have  a  lobster  management  area 
designation  certificate  or  a  permit 
relating  to  area  management 
designations  on  board  all  vessels  with  a 
limited  access  lobster  permit  fishing 
with  traps  is  May  1 ,  2000,  to  allow 
adequate  time  for  notification,  mailing 
and  return  of  permit  holder  area 
designation  election  forms  prior  to 
implementation  of  the  requirement. 

In  §697.33,  paragraphs  (a)  through 
(d),  consolidated  and  redesignated  as 
§  697.19.  paragraphs  (a)  and  (h),  were 
rewritten  to  postpone  the  trap  tag 
requirement  until  May  1,  2000, 
following  recommendations  received  by 
the  Commission,  several  state  agencies 
and  niunerous  individuals. 

In  §697.33,  paragraph  (e),  requiring 
an  on-shore  trap  count  if  requested  by 
an  authorized  officer,  was  deleted  as 
burdensome  and  ineffective  for  the 
intended  purpose  of  ensuring 
compliance  with  the  trap  limit 
requirement. 

In  §697.34,  redesignated  as  §697.19, 
paragraph  (a)  was  removed  because 
paragraph  (a)  described  administrative 
procedures  for  a  trap  tag  program  as 
well  as  possible  alternative  state  tagging 
programs.  Administrative  procedures 
are  not  appropriate  for  inclusion  in  the 
regulatory  text  describing  management 
measures. 

In  §  697.34,  paragraph  (b)  was 
redesignated  as  §697, 19(d)  to 
consolidate  and  clarify-  both  the  trap 
limits  and  trap  tag  aspects  of  the 
management  measures. 

In  §697.34.  paragraph  (b)(2). 
redesignated  as  §  697.19(d)(2).  the 
phrase  "within  24  hoiu-s"  was  replaced 
by  the  phrase  "as  soon  as  feasible 
within  7  days"  and  the  phrase  "on  an 
official  lobster  trap  tag  replacement 
order  form  signed  by  the  permit  holder 
or  authorized  representative"  was 
replaced  by  "by  letter  or  fax  to  the 
Regional  Administrator".  The 
notification  requirement  was  modified 
and  extended  to  allow  a  reasonable  time 
period  for  lobstermen  to  notify  NMFS 
concerning  requests  for  replacement  of 
lost  tags. 

In  §697.34,  paragraph  (c)(1)  was 
redesignated  as  §  697.19(c)  to 
consolidate  the  trap  tag  requirement  to 
permanently  attach  a  trap  tag  to  any 
lobster  trap  in  Federal  waters  beginning 
May  1 ,  2000,  with  other  trap  tag 
management  measures. 


In  §697.34,  paragraphs  (c)(2)  through 
(c)(5)  were  redesignated  as  §697.7. 
paragraphs  (c)(l)(ix)(B)  through 
(c)(l)(xiii)(E)  to  consohdate  trap  tag 
prohibitions  for  reader  clarity 

Section  697.35  was  redesignated  as 
§697.17  to  consolidate  non-trap  lobster 
management  measures  under  Subpart 
B — Management  Measures  rather  than 
have  management  measures  under  both 
Subpart  B  and  Subpart  C. 

In  §697.35,  paragraph  (a), 
redesignanted  §697.17.  paragraph  (a), 
the  paragraph  was  modified  to  include 
the  non-trap  landing  restriction  found  in 
§697.7(d)(l)(iii)  to  add  the  more 
restrictive  regulations  which  apply  to 
the  charter  and  head  boats  and 
commercial  dive  vessels  which  are 
restricted  to  six  or  fewer  American 
lobsters  per  person  on  board  the  vessel 
and  the  lobsters  are  not  intended  to  be. 
or  are  not.  traded,  bartered,  or  sold. 

Section  697.24  "Exempted  waters  for 
Maine  State  American  lobster  permits. 
was  added.  On  October  11, 1996,  the 
SFA  was  signed  into  law  and  amended, 
among  other  statutes,  the  ACFCMA  (16 
U,S,C.  5101  et  seq]  to  allow  fishing  for 
lobster  by  vessels  issued  Maine  State 
American  lobster  permits  in  designated 
areas  of  the  EEZ.  These  areas  are  often 
referred  to  as  Maine  pocket  waters.  The 
SFA  provides  that  any  person  holding  a 
valid  permit  issued  by  the  State  of 
Maine  may  engage  in  lobster  fishing  in 
these  pocket  waters,  if  such  fishing  is  ui 
accordance  with  all  other  applicable 
Federal  and  State  regulations.  The  SFA 
specifications  for  these  areas  apparently 
included  an  unintentional  line  across 
land  which  is  repeated  in  these 
regulations  until  further  clarification  is 
received  fitjm  Congress.  These  pocket 
waters  are  small  areas  of  the  EEZ  that  lie 
betweQp  two  areas  of  state  waters, 
created  by  islands  near  the  coast  of 
Maine,  and  are  described  in  §  697.24. 
This  section,  which  contains  existing 
lobster  regulations  currently  in  place 
was  inadvertently  omitted  in  the 
proposed  rule. 

Section  697.36  was  redesignated 
§  697.25  in  its  entirety.  As  previously 
discussed,  this  change  was  made  to 
consolidate  lobster  management 
measures  under  Subpart  B — 
Management  Measures,  rather  than  have 
management  measures  under  both 
Subpart  B  and  Subpart  C. 

NOAA  codifies  its  OMB  control 
numbers  for  information  collection  at  1 5 
CFR  part  902.  Part  902  collecu  and 
displays  the  control  numbers  assigned 
to  information  collection  requiremeni.s 
of  NOAA  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  This 
final  rule  codifies  OMB  control  ntmiber 
0648-0202  for  §§697.4  through  697.l> 
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and  §697.12.  OMB  control  number 
064S-0309  for  §  697.22,  OMB  control 
□umber  0648-0350  for  §697.8.  and 
OMB  control  number  0648-0351  for 
§697.21. 

Under  NOAA  Administrative  Order 
205-11,  dated  December  17, 1990,  the 
Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries. 
NOAA,  the  authority  to  sign  material  for 
pubUcadon  in  the  Federal  Register. 

Clavificatioii 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act 

Paragraphs  (A)  and  (B)  of  section 
804(b)(1)  of  the  ACFCMA  authorize  die 
Secretary  of  Commerce  to  issue 
regulations  in  the  E£Z  that  are 
compatible  with  the  effective 
implementation  of  a  coastal  fishery 
management  plan  and  consistent  with 
the  national  standards  set  forth  in 
section  301  of  the  Magnuson-Stevens 
Act.  This  authority  has  been  delegated 
to  the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  The  AA  has 
determined  that  these  actions  are 
compatible  with  the  Commission's 
American  Lobster  Interstate 
Management  Plan  and  consistent  with 
the  national  standards  of  the  Magnuson- 
Stevens  Act.  Federal  action  alone  in  the 
E£Z  is  not  likely  to  stop  overfishing,  to 
rebuild  lobster  egg  production,  or  to 
meet  Federal  management  requirements 
to  do  so.  Only  cooperative  state  and 
Federal  action  will  rebuild  American 
lobster  stocks. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866.  industry  revenues  were  projected 
to  increase  S2.13  million  annually. 
Projected  over  a  10  year  period  at  a 
discount  rate  of  7.0  percent,  the 
management  measures  in  this  rule 
would  exceed  the  status  quo  (current 
management  measures)  by  $16.09 
million  in  present  value.  If  states  do  not 
implement  any  fishing  mortality  rate 
reduction  initiatives,  the  expected 
benefit  of  implementing  the 
management  measures  in  this  rule  in  the 
EF,Z  only  will  be  greatly  diminished  but 
is  still  positive.  Specifically,  an  EEZ- 
only  effort  reduction  program  would 
result  in  an  annual  net  gain  of  S0.18 
million.  Projected  over  10  years  at  7.0 
percent,  the  present  value  of  an  EEZ- 
only  effort  reduction  program  would  be 
SI. 22  million.  The  cost  for  trap  tags  and 
tag  replacement  to  the-inshore  and 
offshore  sectors  for  complying  with  the 
final  rule  is  estimated  at  $332,900  for 
the  first  year. 


Executive  Order  13132 

This  nde  does  not  contain  policies 
with  federalism  Implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  13132. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  imless  that 
collection  of  information  displays  a 
currenUy  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  rule  contains  collection-of- 
informatioo  requiiBments  subject  to  the 
PRA.  The  following  new  collection-of- 
information  requirements  have  been 
approved  by  OMB.  The  estimated  time 
per  individual  response  is  shown. 

1.  Revision  of  existing  gear  (trap) 
marking  requirements  (1  minute)  has 
been  approved  by  OMB  imder  control 
number  0648-035 1 ; 

2.  Lobster  management  area 
designation,  request  for  trap  tags,  and 
preparing  payment  for  trap  tags  (5 
minutes)  has  been  approved  by  OMB 
under  control  number  0648-0202: 

3.  Reporting  lost  trap  tags  and 
requesting  replacement  trap  tags  (3 
minutes)  has  been  approved  by  OMB 
under  control  number  0648-0202; 

4.  Requests  for  additional  trap  tags  (2 
minutes)  has  been  approved  by  OMB 
under  control  number  0648-0202;  and 

5.  Extend  sea  sampler/observer 
coverage  to  include  the  American 
lobster  fishery  (2  minutes)  has  been 
approved  by  OMB  under  control 
number  0648-0202. 

The  following  coUection-of- 
information  requirements  are  being 
restated  and  have  been  approved  by 
OMB  control  number  0648-0202  with 
the  response  times  per  application  as 
shown:  vessel  permit  applications  (30 
minutes  for  a  new  application,  15 
minutes  for  renewal  applications), 
confirmations  of  permit  history  (30 
minutes);  operator  permit  applications 
(1  hour):  and  dealer  permit  applications 
(5  minutes). 

The  following  collecUon-of- 
information  requirement  is  being 
restated  and  has  been  approved  by  OMB 
under  control  number  0648-0350: 
vessel  identification  requirements, 
estimated  at  45  minutes  per  vessel. 

The  following  collection-of- 
information  requirement  is  referred  to 
and  has  been  approved  by  OMB  under 
control  number  0648-0309:  exempted 
fishing,  estimated  at  one  hour  per 
vessel. 


Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  (see  ADDRESSES)  and  to  the  Office 
of  Information  and  Regulator)'  Affairs, 
OMB  (see  ADDRESSES). 

Endangered  Species  Act  and  Marine 
Mammal  Protection  Acf 

A  formal  section  7  consultation  under 
the  Endangered  Species  Act  was 
initiated  for  this  rule  in  a  biological 
opinion  by  NMFS  dated  December  17. 
1998.  After  reviewing  the  best  available 
information  on  the  status  of  endangered 
and  threatened  species  under  NMFS 
jurisdiction,  the  environmental  baseline 
for  the  action  area,  the  effects  of  the 
action,  and  the  cumulative  effects,  it  is 
NMFS'  Biological  Opinion  that  the 
continued  operation  of  the  Federal 
lobster  fishery,  with  modifications  to 
reduce  impacts  of  entanglement  through 
the  AUanUc  Large  Whale  Take 
Reduction  Plan,  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  northern  right  whale,  humpback 
whale,  fin  whale,  blue  whale,  sperm 
whale,  sei  whale,  leatherback  sea  turtle, 
and  loggerhead  sea  turtle.  In  addition, 
the  changes  are  not  likely  to  destroy  or 
adversely  modify  right  whale  critical 
habitat. 

Esaential  Fish  Habttal 

An  Essential  Fish  Habitat  (EFH) 
consultation  was  performed  on  this 
action.  The  management  measures  for 
the  trap  sector  that  could  impact  EFH 
for  species  managed  under  the  MSA 
include:  declaration  of  fishing  area:  trap 
limits:  and  the  maximum  ti^p  size.  The 
implementation  of  limits  on  the  number 
and  size  of  traps  and  areas  fished  by 
Federal  permit  holders  should  serve  to 
reduce  the  effects  of  fishing  on  EFH.  No 
new  conservation  recommendations 
wore  provided,  since  this  action  already 
minimizes  impacts  to  EFH,  to  the  extent 
practicable. 

For  the  non-trap  sector,  the 
implementation  of  a  landing  limit  of  100 
lobsters  (or  parts  thereof)  per  day,  up  to 
a  maximum  of  500  lobsters  (or  parts 
thereof)  per  trip  of  5  days  or  longer, 
effectively  limits  landings  by  the  non- 
trap  sector  to  a  bycatch  fishery.  A 
significant  portion  of  lobster  landed  by 
non-trap  lobster  permit  holders  is 
landed  by  fishermen  also  holding 
permits  for  multispecies:  sea  scallop; 
squid,  mackerel,  butterfish;  scup;  black 
sea  bass,  and  summer  flounder  fisheries. 
Impacts  to  habitat  from  each  of  these 
fisheries  is  managed  according  to  the 
Magnuson-Stevens  Act  under  the  FMP 
for  each  fishery.  The  appropriate  vehicle 
for  fully  analyzing  these  impacts  is 
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through  the  FMPs  for  the  directed 
fisher>'  rather  than  the  regulations  for 
the  lobster  nun-trap  bycatch  fishery, 
although  it  can  be  determined  that  these 
regulations  may  reduce  the  amount  of 
time  draggers  will  have  contact  with  the 
benthic  environment  while  fishing  for 
lobsters. 

National  Environmental  Policy  Act 

NMFS  prepared  a  Draft 
Environmental  Impact  Statement  and 
Regulatory  Impact  Review  (DEIS/RIR) 
for  this  action;  a  notice  of  availability 
was  published  in  the  Federal  Register 
on  March  27, 1998  (63  FR  14922). 
Public  comments  on  the  DEIS/RIR  wore 
addressed,  and  NMFS  prepared  a  Final 
Environmental  Impact  Statement  and 
Regulator)'  Impact  Review  (FEIS/RIR) 
following  publication  of  a  proposed  nde 
on  fobster  management  in  Federal 
waters  on  January  15, 1999  (64  FR 
2708).  A  notice  of  availability  for  the 
FEIS/RIR  was  published  in  die  Federal 
Regitrter  on  May  28.  1999  (64  FR  29026). 
NMFS  determined  that  implementation 
of  this  action  is  environmentally 
preferable  to  the  status  quo.  The  FEIS/ 
RIR  demonstrates  that,  notwithstanding 
potential,  yet  unknown,  changes  in 
fishing  practices  and  behavior,  this 
action  contains  management  measures 
able  to  end  overfishing  and  rebuild 
stocks  of  American  lobster:  protect 
marine  manunals  and  sea  tiirtles;  and 
provide  economic  and  social  benefits  to 
the  lobster  industry  in  the  long  term. 
The  FEIS/RIR  further  emphasizes  the 
importance  of  concurrent  action  by  the 
states  during  the  stock  rebuilding  period 
to  the  realization  of  these  benefits. 

Final  Regulatory  Flexibility  Analysis 

In  compliance  with  the  Regulatory 
Flexibility  Act,  NMFS  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA).  supplemented  by  the  preamble 
to  the  proposed  rule  (64  FR  2708).  as 
well  as  bv  further  analysis  contained  in 
the  FEIS/RIR  (64  FR  29026),  that 
describes  the  impact  this  action  may 
have  on  small  entities.  The  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
consists  of  the  IRFA,  public  comments 
and  responses  thereto,  and  the  preamble 
to  the  proposed  rule,  the  analysis  of 
impacts  and  alternatives  to  this  action, 
and  the  summary  that  follows. 

Objectives 

The  objective  of  lobster  management 
is  to  prevent  overfishing  of  /Vmerican 
lobster  throughout  the  species'  range 
and  to  rebuild  lobster  stocks  to  a  level 
that  will  produce  optimum  j'teld.  To 
accomplish  this,  NMFS  must  ensure 
that  existing  lobster  conservation 
measures  in  federal  waters  are 


maintained  and  take  further  action  in 
concert  with  actions  by  the  Stales  in 
coastal  waters  under  their  jurisdiction. 
As  documented  in  Amendment  5  of  the 
New  England  Fisheri'  Management 
Council's  American  Lobster  FMP  (May 
1994),  the  American  lobster  resource  is 
considered  recruitment  overfished 
when,  throughout  its  range,  the  fishing 
mortality  rate  (F),  given  the  regulations 
in  place  at  that  time  under  the  suite  of 
regulatory  management  measures, 
residts  in  a  reduction  in  estimated  egg 
production  per  recruit  to  10  percent  or 
less  of  a  non-fished  population. 

Public  Comment 

Sixty-one  public  comments  and 
responses  are  presented  tmder 
Comments  and  Responses. 

Estimate  of  Small  Entities 

Virtually  all  participants  in  the  lobster 
fishery  are  considered  to  be  small 
entities.  Consequentiy,  management 
measures,  including  all  measiues  to 
mitigate  impacts,  affect  small  entities 
only,  and  all  analyses  of  such  effects  are 
necessarily  analyses  of  effects  on  small 
entities. 

As  of  December.  1997.  3.153  vessel 
owners  held  Federal  lobster  permits. 
The  majority  of  these  are  associated 
with  smaller  vessels  and  the  bulk  are 
identified  with  Maine  or  Massachusetts 
as  the  primary  port  of  landing,  followed 
distantly  by  Rhode  Island,  and  then 
New  Jersey.  New  York  and  New 
Hampshire.  Of  these  3,153  vessels, 
1 ,962  also  hold  at  least  one  other  federal 
permit.  As  of  December.  1997.  there 
were  a  total  of  2785  Federal  permit 
holders  fishing  with  traps  to  harvest 
lobsters.  Although  not  always  the  case, 
it  is  generally  recognized  that  vessels  in 
excess  of  50  feet  are  required  to 
prosecute  the  offshore  fishery.  Based  on 
this  distinction,  there  were  297  trap 
vessels  that  may  be  involved  in  the 
offshore  fishery  and  2.488  trap  vessels 
that  may  fish  predominanUy  in  the 
nearshore  zones.  An  additional  802  non- 
trap  vessels  possessed  American  lobster 
permits. 

Based  on  dealer  reports,  the  total 
value  of  American  lobster  landed  by 
Federal  permit  holders  in  1997  was 
$23.97  million.  This  value  represented 
10.7  percent  of  the  total  value  of 
American  lobster  ($223.7  million) 
landed  in  the  Northeast  region  in  1997. 
Note  that  landings  by  Federal  permit 
holders  can  come  from  a  mixture  of 
state  waters,  and  nearshoro/offshore 
EEZ  areas.  Revenues  by  Federal  permit 
holders  were  divided  among  trap  and 
trawl  vessels,  with  trap  vessels 
accounting  for  90  percent  of  the 
revenues  (S21.5  million).  Among  trap 


vessels  in  excess  of  50  feel  in  overall 
length,  American  lobster  landings  were 
valued  at  $13.95  million  in  1997. 

A  detailed  description  of  the  small 
businesses  which  may  be  impacted  by 
Federal  lobster  management  actions  is 
available  and  contained  in  a  FEIS/RIR 
prepared  by  NMFS  for  this  rule  (see 
addresses). 

Recordkeeping  and  Reporting 
Requirements 

Collcction-of-information 
requirements  are  presented  in  this  final 
rule  in  the  Classification  section  under 
Paperwork  Reduction  Act.  According  to 
the  data  provided,  there  are  a  total  of 
2,785  Federal  permit  holders  that  use 
traps  to  harvest  American  lobster  and 
will  have  to  comply  with  both  the  trap 
tag  and  the  area  designation 
requirements  of  these  regulations.  The 
average  number  of  traps  fished  by  these 
vessels  was  667  and  1,321  by  nearshore 
and  offshore  vessels,  respectively. 

Since  management  alternatives  differ 
between  the  non-trap  (mobile  gear)  and 
trap  (fixed  gear)  groups,  the  analysis 
was  performed  separately  for  each  gear 
group. 

The  Trap  Sector 

The  action  for  the  trap  sector  initially 
cap  and  then  will  reduce  fishing  effort 
(gear  in  the  water),  in  addition  to  other 
management  measures.  These  measures 
apply  to  all  participants  in  the  trap 
sector. 

Trap  Caps.  Trap  Tags,  and  Maximum 
Carapace  Size 

Two  measiues  that  cotUd  directly 
affect  revenues  are  the  trap  cap  for  both 
the  nearshore  and  offshore  EEZ  and  the 
ma.ximum  carapace  in  Area  1.  There  are 
a  total  of  2,785  Federal  permit  holders 
fishing  with  traps  that  will  have  to 
comply  with  both  the  trap  regulations 
and  the  maximum  carapace  in  Area  1 . 
The  average  number  of  traps  fished  b)" 
these  vessels  was  667  and  1,321  by 
nearshore  and  offshore  vessels, 
respectively.  For  an  average  nearshore 
zone  vessel  fishing  667  traps,  trap  tag 
regulations  will  require  an  annual 
increase  in  compliance  costs  of  $247. 
For  an  average  offshore  ves.sel  fishing 
1,321  traps,  the  annual  increase  in 
compliance  costs  for  trap  tags  will  be 
S515. 

The  regulations  prohibit  the  talung  of 
lobsters  in  excess  of  the  maximum  size 
by  anyone  fishing  with  either  trap  or 
trawl  gear  in  Area  1 .  The  prohibition 
also  applies  to  any  trap  vessel  that 
selects  Area  1  no  matter  where  it  fishes 
Entities  that  currently  fish  in  Area  1  will 
not  be  able  to  sell  lobsters  above  the 
maximum  carapace  length  and  will  lose 
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a  portion  of  their  revenues.  Landings 
data  by  carapace  length  are  not  available 
to  provide  a  quantitative  estimate  of 
these  lost  revenues.  However,  estimates 
of  the  size  structure  of  female  lobsters 
landed  in  the  Gulf  of  Maine  produced 
for  the  stock  assessment  for  American 
lobster  during  lune  1993  at  the  NMFS 
Northeast  Region's  Stock  Assessment 
Workshop  No.  16  indicate  lobsters  in 
e.xcess  of  128  mm  (approximately  5") 
comprised  0.06  percent  of  1992 
landings.  Given  this  finding,  the 
proportion  of  total  revenues  to  Area  1 
vessels  comprised  of  lobsters  in  excess 
of  the  maximum  size  is  not  likely  to  be 
very  high. 

r^FS  analysis  indicates  that 
approximately  30  percent  of  trap 
fishermen  will  have  to  reduce  the 
numbers  of  traps  fished.  However, 
within  certain  limits,  adjustments  to 
days  fished,  trap  hauls,  crew,  soak 
times,  and  trap  configurations  may  be 
adopted  to  at  least  partially  offset  the 
loss  in  traps.  These  adaptive  strategies, 
together  with  an  anticipated  reduction 
in  fishing  mortality  rates,  will  likely 
result  in  an  eventual  increase  in  catch 
per  unit  effort  (i.e.,  catch  per  trap 
hauled).  However,  given  the  difference 
in  timing  between  the  trap  reductions 
and  the  anticipated  longer  term 
increases  in  catch,  it  seems  likely  that 
a  substantial  number  of  individual 
entities  will  experience  reductions  in 
total  revenues  that  exceed  5  percent  for 
at  least  some  portion  of  the  stock 
rebuilding  schedule.  Even  if  vessels  find 
ways  of  maintaining  gross  revenues,  it 
will  likely  require  substantial  changes 
in  the  way  in  which  they  organize  their 
business.  Further,  as  described  above, 
for  at  least  some  portion  of  fishermen 
operating  in  Area  1 ,  additional  revenues 
will  be  lost  &om  the  sale  of  lobsters  in 
excess  of  the  proposed  maximum 
carapace  length.  Therefore,  it  appears 
likely  that  a  substantial  number  of 
vessels  will  experience  a  reduction  in 
revenues,  and  that  trap  reductions  will 
likely  require  significant  changes  in 
business  operations  for  a  substantial 
number  of  entities. 

Maximum  Trap  Size  and  Increased 
Escape  Vent 

In  addition,  it  is  likely  that  at  least 
some  portion  of  the  trap  fishery  will 
bear  compliance  costs  relating  to 
maximum  trap  size,  and  increased 
escape  vent  size.  These  regulations 
impose  a  limit  on  trap  size  in  terms  of 
volume.  The  ma.ximum  size  differs 
between  offshore  and  nearshore  fishing 
zones  and  affect  all  Federal  permit 
holders  that  use  trap  gear.  The 
maximum  trap  size  is  intended  as  a 
capping  mechanism  to  prevent 


increased  trapping  efficiency  by  limiting 
expansion  of  trap  sizes.  No  data  is 
currently  available  to  document  the 
numbers  of  traps  that  are  currently 
above  the  size  cap  in  either  nearshore  or 
offshore  areas.  However,  the  size  caps 
were  determined  through  a  series  of 
Commission  meetings  with  industry 
representatives  and  were  set  at  or  above 
known  industry'  standards  at  the  time. 
For  this  reason,  the  maximum  trap  size 
has  been  set  to  accommodate  the 
majority  of  gear  currently  in  use.  For  the 
worst  case  scenario,  the  average 
nearshore  vessel  fishing  667  traps  have 
to  replace  every  trap  at  a  cost  of  SSO  per 
trap  for  a  total  cost  of  533,350. 
Similarly,  the  cost  burden  for  an  average 
offshore  vessel  will  be  $66,050  (1,321 
traps  at  SSO/trap).  The  regulations 
require  installation  of  an  escape  vent 
that  is  l/16th  of  an  inch  (0.159  cm) 
greater  than  what  the  regulations  use  to 
require.  This  regulation  applies  to  all 
traps  fished  by  Federal  lobster  permit 
holders.  Evidence  offered  by  Effort 
Management  Team  (EMTs)  members 
during  the  development  of  Amendment 
5  to  the  American  lobster  FMP  indicates 
that  at  least  some  portion  of  the  lobster 
industry  is  already  using  escape  vents 
larger  than  old  regulations  use  to 
require,  and  are  in  compliance  with  the 
new  regidation.  No  data  is  currently 
available  to  document  the  actual 
number  of  escape  panels  that  will  be 
replaced.  However,  assuming  a  worst 
case  scenario,  replacement  of  escape 
vents  cost  an  average  nearshore  vessel 
fishing  667  traps  a  total  of  S933.  The 
cost  to  an  average  offshore  vessel  fishing 
1.321  traps  will  be  $1,848.  These  costs 
represent  a  one-time  only  increase  in 
compliance  costs  since  the  new  escape 
vents  will  be  incorporated  into  traps 
through  normal  replacement  and 
maintenance.  Vessels  that  are  currently 
using  conforming  escape  vents  will  not 
have  to  bear  these  costs.  The  added 
costs  of  replacing  escape  vents  may  be 
partially  offset  with  cost  savings,  as  the 
time  required  to  cull  the  catch  will  be 
reduced  (the  principal  reason  why  many 
industry  participants  already  are  using 
escape  vents  larger  than  required  by  the 
old  regulations). 

Although  it  is  likely  that  compliance 
costs  for  some  vessels  will  increase  by 
5  percent  or  more  compared  to  ciurent 
compliance  costs,  the  exact  number  of 
vessels  that  will  be  effected  caimot  be 
determined  with  the  maximum  trap 
size,  trap  tags  requirements,  and 
increased  escape  vents  requirements. 
Some  amoiml  of  cash  outlay  will  be 
required  to  come  into  compliance. 
Under  a  worst  case  scenario,  for  an 
average  vessel,  the  cumulative  cost  of 


replacing  escape  vents  and  purchasing 
trap  tags  is  estimated  to  be  $1,180  and 
52,363  for  nearshore  and  offshore 
vessels,  respectively-  Surve>'s  of 
offshore  and  nearshore  lobster  vessels 
by  the  University  of  Rhode  Island 
indicate  that  average  annual  operating 
costs  for  offshore  vessels  will  be 
approximately  5190.000  per  year, 
exclusive  of  crew  payments.  Similarly, 
the  estimated  average  operating  costs  for 
nearshore  vessels  are  $24,000.  As  a 
proportion  of  operating  costs,  the 
estimated  compliance  costs  (1.2  percent) 
for  offshore  vessels  does  not  exceed 
NMFS  threshold.  The  proportional 
increase  (4.9  percent)  in  compliance 
costs  for  replacement  of  escape  panels 
and  trap  tags  by  nearshore  vessels  does 
not  approach  the  NMFS  threshold  for 
significance.  Replacement  of 
nonconforming  traps  represents  a 
significantly  larger  increase  in 
compliance  costs,  since  new  traps  are 
estimated  to  cost  $50  each.  It  is  likely 
that  at  least  some  portion  of  small 
entities  will  bear  compliance  costs  that 
will  exceed  the  NMFS  threshold  of  a  5 
percent  or  greater  increase  in 
compliance  costs.  However,  given 
available  data,  it  is  not  possible  to 
determine  with  reasonable  certainty 
whether  a  substantial  number  of  entities 
will  be  significantly  impacted. 

Vessels  that  are  currently  fishing  a 
number  of  traps  greater  than  the  trap 
caps  under  this  final  rule  will  likely 
suffer  greater  short  run  revenue  losses. 
If  these  same  vessels  also  previously 
used  traps  in  excess  of  the  maximum 
trap  size  dimensions,  the  combined 
impacts  of  revenue  losses  and  gear 
replacement  cost  (compliance  costs) 
could  likely  put  some  of  these  vessels 
out  of  business.  Unfortunately,  while 
the  possibility  exists  for  these 
circumstances  to  occur,  because  of  lack 
of  data  it  is  not  possible  to  determine 
how  many  vessels  will  actually  be 
affected. 

Non-Trap  Sector 

Interim  non-trap  regulations  on  Marcii 
2.  1998  (63  FR  10154)  become 
permanent  this  rulemaking.  The  non- 
trap  regulations  impose  a  possession 
limit  of  100  lobsters  (or  parts  thereof) 
per  day  up  to  a  maximum  of  500 
lobsters  (or  parts  thereof)  per  trip  for 
vessels  using  mobile  gear  to  harvest 
lobsters.  The  impact  of  this  limit  was 
evaluated  by  examining  Northeast 
dealer  data  for  the  1996  calendar  year 
for  all  Federally  permitted  vessels  using 
bottom  trawl  gear.  Dealer  data  does  not 
include  landings  on  a  count  basis  or 
vessel  fishing  time.  To  overcome  this 
lack  of  information,  two  assumptions 
were  required.  First,  it  is  assumed  that 
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the  average  weight  of  a  trawl-caught 
lobster  is  1  lb  (0.454  kg).  A  one  pound 
lobster  is  approximately  the  weight  of  a 
lobster  at  its  minimum  legal  size. 
Second,  all  landings  are  associated  with 
one  24-hour  period.  These  two 
assumptions  are  equivalent  to  a  100- 
pound  (45.4  kg)  possession  limit  for 
mobile  gear  fishing  participants.  Based 
on  this  analysis  and  the  threshold  of  a 
5  percent  reduction  in  gross  revenues, 
48  (5.3  percent)  trawl  vessels  will  be 
impacted  by  more  than  a  5  percent 
reduction  in  revenues.  By  contrast,  76 
percent  of  all  trawl  vessels  included  in 
the  analysis  will  not  be  impacted  at  all    ~ 
because  their  documented  landings  did 
not  exceed  the  possession  limit  on  any 
trips  taken  during  the  1996  calendar 
year.  Based  on  these  findings,  the 
threshold  of  a  5  percent  reduction  in 
gross  revenues  for  more  than  20  percent 
of  participants  is  not  exceeded.  The 
majority  of  vessels  harvesting  lobster  by 
mobile  gear  in  the  EEZ  do  not  rely  on 
lobster  as  the  principal  source  of  annual 
income. 

The  ISFMP,  through  its  area 
management  approach,  identifies  and 
addresses  socio-economic  impacts 
among  the  industry  sectors  on  an  area- 
by-area  basis.  In  the  ISFMP.  the 
management  unit  for  American  lobster 
(state  and  Federal  waters  from  Maine  to 
North  Carolina)  is  subdivided  into  seven 
areas,  and  LCMTs  were  established  for 
each  of  these  areas.  These  LCMTs, 
comprised  of  lobster  industry  members, 
make  recommendations  for  management 
measiu'es  to  meet  predefined  targets 
designed  to  end  overfishing.  Industry 
recommended  LCMT  measures, 
implemented  on  an  area  by  area  basis 
after  favorable  review  and  by  the 
Commission  and  NMFS.  would  mitigate 
adverse  economic  impacts  to  area 
participants  by  allowing  for  variable 
regulations  by  area,  depending  on  the 
fishing  practices  and  unique  fishen,' 
characteristics  for  each  management 
area.  This  approach,  with  industry 
participation,  strives  to  alleviate  adverse 
economic  impacts  to  the  extent  possible. 

NMFS  regulations,  under  this  action, 
do  not  identif}'  "default"  management 
measures  (sudi  as  continued  trap 
reductions)  beyond  the  fishing  year 
2000.  Instead.  NMFS  will  evaluate  the 
Commission's  recommendations  for 
resource-wide  management  of  lobster  in 
the  EEZ,  based  upon  the  Commission's 
review  and  approval  of  conservation- 
equivalent  proposals  submitted  by  the 
LCMTs.  On  at  least  an  annual  basis, 
NMFS  will  identify,  in  consultation 
with  the  Commission  and  its  LCMTs, 
these  and/or  additional  measures  in 
Federal  waters  to  meet  ISFMP  objectives 
to  end  overfishing  and  to  rebuild  stocks 


of  American  lobster,  ff  additional 
measures  are  necessar>'.  NMFS  will 
conduct  a  rulemaking  action,  including 
the  appropriate  biological  and  economic 
analyses. 

Selection  of  Alternative 

The  DEIS/RIR  analyzed  six  different 
alternatives  for  the  lobster  trap  fishery 
and  three  alternatives  for  the  non-trap 
(mobile  gear)  fishery.  For  the  trap 
fishery,  the  six  alternatives  included: 
Taking  no  action  (status  quo); 
implementing  measures  in  Federal 
waters  recommended  by  the 
Commission;  implementing  additional 
nearshore/offshore  trap  limits  with  a 
buffer  zone;  implementing  a  four-tier 
nearshore/offshore  trap  limit: 
implementing  nearshore  fixed  trap 
limits  in  combination  with  offshore 
limits  based  on  historical  participation; 
and  prohibiting  lobster  fishing  in 
Federal  waters.  The  non-trap  fishery 
alternatives  included:  A  possession 
limit  of  100  lobsters  (or  parts  thereof) 
per  day  or  a  maximum  of  500  per  trip 
(no  action/status  quo);  a  possession 
limit  of  500  per  trip  regardless  of  trip 
length,  and  a  prohibition  on  the  harvest 
and  possession  of  American  lobster  in 
Federal  waters.  In  addition,  various 
alternatives  were  suggested  by  the 
commenters  which  were  rejected  for 
reasons  given  in  the  response  to  such 
sections. 

Overall  public  comment  during 
review  of  die  DEIS/RIR  indicated  strong 
support  for  the  plan  embodied  by  the 
Commission's  ISFMP  (Alternative  2,  for 
the  lobster  trap  fishery  and  Alternative 
1  for  the  non-trap  fishery),  and  little 
support  for  other  alternatives.  Due  to  the 
preponderance  of  public  comment  for 
the  alternatives  noted  here.  NMFS 
continued  development  of  those 
alternatives  in  the  F'EIS/RIK  and  in  the 
proposed  rule  See  also  Section  III  of  the 
FEIS/RIR  for  rationale  for  the  adoption 
of  the  subject  action. 

Trap  Fishery 

In  this  regulatory  action,  management 
of  the  American  lobster  trap  fishery  in 
the  EEZ  implements  Alternative  2 
identified  in  the  DEIS:  Implement 
ASMFC  IntersUte  FMP  Amendment  3 
measures  in  Federal  waters 
recommended  by  the  Commission.  The 
regulations  implement  a  trap  tag 
program  and  trap  limits  in  Federal 
waters  throughout  the  species'  range. 
For  nearshore  management  areas  (Area 
1.  2,  4,  5,6,  and  the  Outer  Cape), 
fishermen  are  limited  to  a  maximum  of 
1000  traps  in  1999.  and  to  a  maximum 
of  800  traps  in  fishing  year  2000.  For  the 
offshore  fishery  (Management  Area  3). 
fishermen  are  limited  to  a  maximum  of 


2000  traps  in  1999.  and  to  a  maximum 
of  1800  traps  in  fishing  year  2000. 
Additional  new  measures  Include:  A 
prohibition  on  spearing  lobster: 
adopting  the  lobster  management  areas 
specified  in  the  Commission's  ISFMP;  a 
requirement  that  vessel  owners  who 
elect  to  use  traps  must  inform  NMFS 
each  year  of  the  lobster  management 
areas  in  which  they  will  set  gear,  a  near- 
shore  maximum  trap  size  which,  after  a 
phase-in  period  will,  beginning  May  1. 
2003.  be  in  line  with  the  Commission's 
Amendment  3  recommended  size  of 
22.950  cubic  inches  (376.081  cubic 
centimeters);  an  off-shore  maximum 
trap  size  which,  after  a  phase  in  period 
wiU,  begiiming  May  1,  2003.  be  in  line 
with  the  Commission's  Amendment  3 
size  of  30.100  cubic  inches  (493.249 
cubic  centimeters);  increasing  the 
minimum  size  of  rectangular  escape 
vents  on  lobster  traps  to  not  less  than 
1  'Vie  inches  (*a»z  cm)  by  5^^4  inches 
(14.61  cm)  or  an  increase  in  the 
minimum  size  of  circular  escape  vents 
to  two  portals  with  unobstructed 
openings  not  less  than  2vie  inches  (6  19 
cm)  diameter;  for  Federal  permit  holders 
fishing  in  lobster  management  area  1 . 
lobsters  with  a  carapace  size  greater 
than  S  inches  (12.7  cm)  cannot  be 
retained,  or  effective  May  1.  2000,  when 
the  area  designation  requirement  is 
implemented,  lobsters  with  a  carapace 
size  greater  than  5  inches  (12.7  cm) 
cannot  be  retained  by  fishermen  who 
elect  Area  1  as  one  of  their  designated 
management  areas:  and  a  requirement, 
effective  May  1 .  2000.  that  each  trap  set 
by  a  Federal  permit  holder  have  a  trap 
tag  atiached  to  the  trap  bridge  or  cental 
cross-member. 

In  addition,  a  continuation  of  existing 
measures  include:  Extending  the 
moratorium  on  new  entrants  into  the 
fishery;  a  prohibition  on  the  possession 
of  lobsters  bearing  eggs  or  from  which 
eggs  have  been  removed;  a  prohibition 
on  the  possession  of  lobster  meat  and 
detached  tails,  claws,  or  other  parts;  a 
prohibition  on  the  possession  of  V- 
notched  lobsters;  a  requirement  to 
install  a  biodegradable  "ghost"  panel  on 
traps;  a  minimum  carapace  size  of  3 V< 
inches  (8.26  cm);  a  requirement  to 
install  escape  vents  on  traps;  a 
prohibition  on  the  possession  at  any 
time  of  more  than  six  lobsters  per 
person  when  aboard  a  head,  charter,  or 
dive  vessel:  a  requirement  that  gear  be 
marked  in  order  to  identify  the  permit 
holder;  and  a  prohibition  on  the 
interstate  or  international  trade  of  live 
whole  lobsters  smaller  than  the  Federal 
minimum  size. 

1.  Alternative  1 — No  Action/Status  Quo 
See  Section  ni.2.A  of  the  OEIS/RIR. 
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Taidng  no  action  would  continue 
current  regulations  pertaining  to 
harvest,  possession,  sale,  purchase,  or 
receipt  of  American  lobster.  No  other 
management  measures  would  be 
implemented  for  the  trap  fishery. 
Alternative  2,  containing  the  measures 
implemented  by  this  final  rule,  was 
selected  and  Alternative  1  was  rejected 
since  current  fishing  effort  levels,  if  left 
unchecked  under  this  alternative,  would 
jeopardize  the  ability  of  the  lobster 
population  to  sustain  itself  and  would 
continue  the  danger  of  a  possible  stock 
collapse.  Requirements  for  trap  tags  and 
tag  replacement  costs  in  Alternative  2, 
compared  to  alternative  1  (taking  no 
action),  will  cost  industry 
approximately  S2, 501, 821  over  10  years. 
The  estimated  costs  for  administrating 
the  trap  tag  program  implemented  by 
this  final  rule  will  be  S94.506  for  the 
first  and  subsequent  years  of  the 
program.  Enforcement  costs  will  focus 
on  verifying  lobster  management  area 
designations  and  enforcing  the  trap  tag 
requirement.  Enforcement  costs  should 
stabiUze  unless  future  management 
measures  include  additional  reductions 
in  trap  limits  in  future  years.  (For  a  full 
description  containing  the  details  used 
in  detennining  the  economic  costs,  see 
the  FEIS.  Regulatory  Impact  Review 
under  A — Costs  to  the  Industry,  B — 
Administrative  Costs,  and  C — 
Enforcement  costs  and  burden). 

2.  Alternative  3 — Neorshore/Offshore 
Trap  Limits  With  a  Buffer  Zone 

See  Section  ni.2.C  of  the  DEIS/RIR. 

Alternative  3  would  implement  a 
four-year  annual  reduction  in  the 
maximum  number  of  lobster  traps 
fished  by.  and  would  establish  a  10  nm 
(18.52  km)  buffer  zone  where  no  traps 
could  be  deployed,  in  an  effort  to 
separate  the  inshore  and  offshore  EEZ 
fisheries  for  enforcement  and 
conservation  purposes.  No  positive 
comments  were  provided  on  this 
alternative  at  the  1998  public  hearings. 
The  4-year  reduction  in  trap  limits  was 
rejected  as  a  "default"  approach  in  favor 
of  an  allowance  for  primary 
consideration  of  conservation- 
equivalent  measures  to  be  identified  by 
the  LCMTs.  The  buffer  zone  concept 
also  received  little,  if  any,  favorable 
public  support,  primarily  since  it  was 
construed  as  an  unfair  restriction  on  the 
trap  vs.  non-trap  lobster  fishery. 
Requirements  for  trap  tags  and  tag 
replacement  costs  in  Alternative  2, 
measiues  implemented  by  this  final 
rule,  will  cost  industry  approximately 
S2. 501. 821  over  10  years  compared  to 
this  alternative  3,  which  would  cost 
industry  approximately  Sl.804,754  over 
10  years,  due  to  the  trap  reduction 


schedule  in  this  alternative  of  10 
percent  a  year  up  to  a  40  percent 
reduction  in  the  total  number  of  traps 
fished.  The  estimated  costs  for 
administrating  the  trap  tag  program 
implemented  by  the  final  rule  will  be 
S94,506  for  the  first  and  subsequent 
years  of  the  program,  while  Alternative 

3  would  cost  $94,506.00  for  the  first  and 
second  year.  By  year  3,  the  trap  tag 
reduction  schedule  would  impact  traps 
in  the  water  with  a  scheduled  10 
percent  reduction  continuing  luitil  year 
five.  Costs  therefore  in  year  three  would 
be  approximately  $85,000.  year  four 
would  be  S75,600  and  year  five  and 
thereafter  would  be  S66.150. 
Enforcement  costs  under  alternative  3 
would  focus  on  verifying  lobster 
management  area  designations, 
enforcing  the  buffer  zone  prohibition 
and  enforcing  the  trap  tag  requirement. 
Enforcement  costs  under  alternative  3 
would  increase,  compared  to  measures 
implemented  under  Alternative  2,  since 
the  additional  10  percent  reductions  in 
trap  limits  in  Alternative  3  would 
require  additional  enforcement  effort. 
(For  a  full  description  containing  the 
details  used  in  determining  the 
economic  costs,  see  the  FEIS,  Regulatory 
Impact  Review  under  A — Costs  to  the 
Industry,  B — Administrative  Costs,  and 
C — Enforcement  costs  and  burden). 

3.  Alternative  4 — Four-tier  Trap 
Reduction  Strategy 

See  Section  in.2.D  of  the  DHS/RIR. 

This  alternative  compared  to 
Alternative  3.  would  further  limit  trap 
allocations  among  Federal  permit 
holders,  based  upon  the  number  of  traps 
actually  fished  in  1997.  When  compared 
to  Alternative  2.  Alternative  4  was 
rejected  since  further  analysis  and 
public  comments  indicates  that  this 
strategy  is  more  germane  to  trap 
fisheries  in  certain  state  waters,  and  not 
germane  to  the  EEZ  fishery.  Available 
data  indicates  that  Federal  permit 
holders  tend  to  fish  at  or  above  the 
maximum  trap  limits  proposed  in 
Alternative  4. 

Requirements  for  trap  tags  and  tag 
replacement  costs  in  this  final  rule  will 
cost  industry  approximately  $2,501,821 
over  10  years,  while  costs  in  Alternative 

4  would  cost  industry  approximately 
51,353,566  over  10  years.  Under 
Alternative  4,  the  estimated  costs  for 
administrating  the  trap  tag  program 
would  be  appro.ximately  $70,880.00  for 
the  first  year  and  second  year.  $63,750 
in  year  three.  $56,700  for  year  four,  and 
S49.600  for  year  five  and  thereafter 
verses  S94.506  for  the  first  and 
subsequent  years  of  the  program  to  be 
implemented  by  regulations  in  this  rule. 
Under  the  final  rule  and  under 


Alternative  4.  enforcement  costs  will 
focus  on  verifying  lobster  management 
area  designations  and  enforcing  the  trap 
tag  requirement.  Enforcement  costs 
should  stabilize  unless  future 
management  measures  include 
additional  reductions  in  trap  limits  in 
future  years.  (For  a  full  description 
containing  the  details  used  in 
determining  the  economic  costs,  see  the 
FEIS,  Regulatory  Impact  Review  under 
A — Costs  to  the  Industry,  B — 
Administrative  Costs,  and  C — 
Enforcement  costs  and  burden). 

4.  Alternative  5 — Nearsbore  Fixed  Trap 
Limits/Offshore  Historical  Participation 

See  Section  III.2.E  of  the  DEIS/RIR. 

This  alternative  is  similar  to 
Alternative  3,  but  would  allow  higher 
trap  allocations  to  Federal  permit 
holders  in  the  offshore  vs  nearshore  EEZ 
fishery.  This  strategy  for  the  offshore 
fishery  is  supported  by  the  Area  3 
LCMT,  which  has  been  evaluated  by  the 
Commission  through  public  hearings. 
Issues  concerning  how  this  approach 
relates  to  fishing  effort  limitations  and 
other  elements  of  the  other  six  lobster 
area  management  plans,  have  been 
contentious.  Lobstermen  often  fish  in 
more  than  one  management  area  in  both 
nearshore  and  offshore  EEZ  waters,  and 
area  plans  under  the  ISFMP  vary  with 
respect  to  proposed  regulatory  measures 
such  as  lobster  minimum  size,  historic 
participation,  trap  limits,  and  trap 
allocation  procedures.  The  Commission 
has  recently  approved  guidelines  for 
historical  participation  in  four  of  the 
seven  lobster  management  areas 
(including  Area  3),  and  has 
recommended  that  NMFS  implement 
such  measures  in  the  EEZ  portion  of 
those  areas.  In  follow-up  to  that 
recommendation,  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  was 
published  in  the  Federal  Register  on 
September  1, 1999  (64  FR  47756).  to 
seek  public  comment  on  whether  there 
is  a  need  to  restrict  access  of  Federal 
permit  holders  to  the  lobster  EEZ  fishery 
on  the  basis  of  historical  participation. 
Depending  on  this  public  response, 
continued  Federal  rulemaking,  along 
with  associated  biological  and  economic 
analyses,  may  be  initiated  in  the  near 
future.  Accordingly.  Alternative  5  was 
rejected,  but  may  be  re-considered 
during  future  rulemaking,  depending  on 
public  response  to  the  ANPR. 

Requirements  for  trap  tags  and  tag 
replacement  costs  in  this  final  rule  will 
cost  industry  approximately  $2,501,821 
over  10  years,  compared  to  Alternative 
5  which  will  cost  industry 
approximately  $1,679,095  over  10  years. 
The  estimated  costs  for  administrating 
the  trap  tag  program  implemented  by 
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this  final  rule  will  be  $94,506  for  the 
first  and  subsequent  years  of  the 
program,  while  administrative  costs 
under  Alternative  5  would  be 
$86,945.00  for  the  first  and  second  year, 
approximately  $78,200  in  year  throe, 
$69,550  in  year  four,  and  in  year  five 
and  thereafter  costs  would  be 
approximately  $60,850.  Also,  it  should 
be  noted  that  Alternative  5  would  have 
an  additional  requirement  to  identify 
and  verif\'  the  recent  historical  trap 
possession  by  about  200  offshore 
permitted  vessels  and  allow  the  vessel 
owners  to  appeal  to  resolve  trap  lag 
allocation.  The  additional  requirement 
would  accrue  an  additional 
administrative  task  which  is  estimated 
to  require  a  0.5  stafi'  year  at  the  cost  to 
the  government  of  approximately 
$16,000.00  for  the  first  year. 
Enforcement  costs  will  focus  on 
verifying  lobster  management  area 
designations  and  enforcing  the  trap  tag 
requirement.  Enforcement  costs  should 
stabilize,  unless  future  management 
measiu^s  include  additional  reductions 
in  trap  limits  in  future  years.  (For  a  full 
description  containing  the  details  used 
in  determining  the  economic  costs,  see 
the  FEIS,  Regulatory  Impact  Review 
under  A — Costs  to  the  Industry.  B — 
Administrative  Costs,  and  C — 
Enforcement  costs  and  biuden). 

5.  Alternative  6 — Ban  Fishing  for  and 
Possession  of  Lobster 

See  Section  ni.2.F  of  the  DEIS/RIR. 

Alternative  6  would  require  removal 
of  all  trap  gear  and  closure  of  the  EEZ 
to  fishing  for.  and  possession  of  lobster 
by  any  fishing  vessel  until  lobster  stocks 
recover  throughout  their  range.  This 
alternative  was  rejected  when  compared 
to  Alternative  2,  since  it  would  have 
severe  socio-economic  impacts  on 
Federal  permit  holders  and  would  likely 
result  in  an  adverse,  substantial  shift  of 
fishing  effort  to  other  EEZ.  as  well  as 
inshore  fisheries. 

Requirements  for  trap  tags  and  tag 
replacement  costs  in  this  fiiial  rule  will 
cost  industry  approximately  $2,501,821 
over  10  years  compared  to  Alternative  6 
which  would  close  Federal  waters  and 
therefore  have  no  tagging  requirements 
or  associated  costs.  However,  based  on 
exvessel  value  for  1997.  the  trap  ban 
would  resiJt  in  revenue  loss  to  Federal 
permit  holders  of  $21.5  million  in  the 
first  year.  It  is  not  known  whether  these 
vessels  would  be  able  to  move  into  state 
waters  or  other  fisheries  to  continue  in 
business. 

Compared  to  Alternative  6.  the 
estimated  costs  for  administrating  the 
trap  tag  program  implemented  by  this 
final  rule  will  be  $94,506  for  the  first 
and  subsequent  years  of  the  program. 


Enforcement  costs  under  Alternative  6 
would  provide  the  most  cost  savings  of 
any  alternative,  since  there  would  be  no 
requirement  to  verify  lobster 
management  area  designations  or 
enforce  a  trap  tag  requirement. 
Enforcement  activities  under 
Alternative  6  would  focus  on 
compliance  of  the  trap  gear  ban  and 
lobster  possession  prohibitions  from 
EEZ  waters.  (For  a  full  description 
containing  the  details  used  in 
determining  the  economic  costs,  see  the 
FEIS,  Regulatory  Impact  Review  under 
A— Costs  to  the  Industry,  B — 
Administrative  Costs,  and  C — 
Enforcement  costs  and  burden). 

Nbn-Trap  Fishery 

NMFS  will  continue  the  regulations 
pertaining  to  the  non-trap  landing  limits 
that  are  currently  in  place,  implemented 
in  Federal  waters  as  an  interim  final 
regulation  (63  FR  10154)  March  2. 1998. 
It  will  be  unlawful  for  a  vessel  that  takes 
lobster  by  a  method  other  than  traps  to 
possess,  retain  on  board,  or  land,  in 
excess  of  100  lobsters  (or  parts  thereof], 
for  each  lobster  day-at-sea,  or  part  of  a 
lobster  day-at-sea,  up  to  a  maximum  of 
500  lobsters  (or  parts  thereof)  for  any 
one  trip,  unless  otherwise  restricted. 

1  Alternative  2 — Limit  Landings  to  500 
Lobster  Per  Day.  Regardless  of  Trip 
Length 

See  Section  01.3.8  of  the  DEIS/RIR. 

Alternative  2  was  rejected  in  favor  of 
Alternative  1,  the  status  quo  option 
because  Alternative  1  will  retain  lobster 
landings  by  the  non-trap  fishery  at 
historical  levels,  and  prevent  any 
potential  expansion  of  harvest  during 
the  American  lobster  stock  rebuilding 
period. 

2.  Alternative  3 — Ban  Fishing  for  and 
Possession  of  Lobster 

See  Section  III.3.C  of  the  DEIS/RIR. 

This  alternative  was  rejected  in  favor 
of  Alternative  1.  the  status  quo  option, 
because  Alternative  3  would  have 
severe  economic  impacts  on  Federal 
permit  holders  and  would  likely  result 
in  an  adverse,  substantial  shift  of  fishing 
effort  to  other  EEZ,  as  well  as  inshore 
fisheries. 

Although  this  rule  does  not  modify 
existing  regulations  found  at  50  CFR 
part  697  pertaining  to  weakfish,  Atlantic 
striped  bass,  and  Atlantic  sturgeon,  the 
entirety  of  part  697.  as  proposed,  is 
repeated  here. 

List  of  Subfects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 


50  CFR  Parts  649  and  697 

Fisheries.  Fishing. 

Dated:  November  22.  1999. 
Andrew  A.  Rotenbei^, 
Deputy  Assistant  Administrator  for  Fisheriet, 
National  Marine  Fisheries  Service 

For  the  reasons  set  out  in  the 
preamble,  under  the  authority  of  16 
U.S.C.  1801  et  seq.,  15  CFR  chapter  IX 
and  50  CFR  parts  chapter  VI,  are 
amended  as  follows: 

15  CFR  CHAPTER  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  COrfTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U  S.C.  3501  et  seq 

2.  In  §  902.1,  the  table  in  paragraph  |b) 
is  amended  by: 

A.  Removing  tmder  50  CFR  the  entries 
for  §§  649.4.  649.5,  649.6,  649.7  and 
649.21:  and 

B.  Adding  under  50  CFR  the  following 
entries  in  numerical  order 

§902.1     OMB  control  numl>ers  assigned 
purauant  to  ttie  Paperworti  Reduction  Act. 

(b) •   •  • 

CFR  part  or  section  wliere  tlw 
information  collection  require-        Nufnt>er ' 
meni  is  located 


50  CFR: 

697.4<a),  (d)  and  (e) 064»-OZ02 

697.5  .„ ■ ..„_  -0202 

697.6  ._ -0202 

697.8 .„ -0350 

697.12 -0202 

697.21  , -0351 

697.22  -0309 

'  Current  OMB  control  number  (alt  numbers 
begin  with  0648 — ) 

50  CFR  CHAPTER  VI 

PART  64»— AMERICAN  LOBSTER 
RSHERY— [REMOVED] 

3.  Part  649  is  removed. 

PART  697— ATLANTIC  COASTAL 
RSHERIES  COOPERATIVE 
MANAGEMENT 

4  The  authority  citation  tor  part  697 
continues  to  read  as  follows: 
Authority:  16  U.S.C.  1801  el  seq. 

5.  Part  697  is  revised  to  read  as 
follows: 
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PART  697— ATLANTIC  COASTAL 
RSHERIES  COOPERATIVE 
MANAGEMENT 

Subpart  A — General  Provisions 

Set. 

697. 1  Purpose  and  scope. 

697.2  E)(!finilions. 

697.3  Relation  to  other  Federal  and  state 
laws. 

697.4  Vessel  permits  and  trap  tags. 

697.5  Operator  permits. 

697.6  Dealer  permits. 

697.7  Prohibitions. 

697.8  Vessel  identification. 

697.9  Facilitation  of  enforcement. 

697.10  Penalties. 

697.11  Civil  procedures. 

697.12  At-sea  sea  sampler/observer 
coverage. 

Subpart  B — Management  Measures 
697.17     Non-trap  harvest  restrictions. 
697. IB    Lobster  management  areas. 

697.19  Trap  limits  and  trap  tag 
requirements  for  vessels  Bsbing  with 
traps. 

697.20  Size,  harvesting  and  landing 
requirements. 

697.21  Gear  identification  and  marking, 
escape  vent,  maximum  trap  size,  and 
ghost  panel  requirements. 

697.22  Exempted  fishing. 

697.23  Restricted  gear  areas. 

697.24  Exempted  waters  for  Maine  State 
American  lobster  permils. 

697.25  Adiustment  to  management 
measures. 

Authority:  16  U.S.C.  1851  note:  16  U.S.C. 
5101  et  seq 

Subpart  A — General  Provisions 

$  697.1    Purpose  and  s<»>pe. 

The  regulations  in  this  part  are  issued 
under  the  authority  of  section  804(b)  of 
the  Atlantic  Coastal  Fisheries 
Cooperative  Management  Act,  16  U.S.C. 
5101  etseq.,  and  section  6  of  the 
Atlantic  Striped  Bass  Conservation  Act 
Appropriations  Authorization,  16  U.S.C. 
1851  note,  and  govern  fishing  in  the 
EEZ  on  the  Atlantic  Coast  for  species 
covered  by  those  acts. 

$697,2    Definitions, 

(a)  In  addition  to  the  dermitions  in  the 
Magnuson-Stevens  Act  and  in  §§600,10 
and  648.2  of  this  chapter,  for  the 
purposes  of  this  part,  the  following 
terms  have  the  following  meanings: 

American  lobster  or  lobster  means 
Homanis  amehcanus. 

Approved  TED  means  any  approved 
TED  as  defined  at  §217.12  of  this  title. 

Atlantic  striped  bass  means  members 
of  stocks  or  populations  of  the  species 
Morone  saxatilis  found  in  the  waters  of 
the  Atlantic  Ocean  north  of  Key  West, 
?l. 

Atlantic  sturgeon  means  members  of 
stocks  or  populations  of  the  species 
Acipenser  oxyrhynchus. 


Berried  female  means  a  female 
American  lobster  bearing  eggs  attached 
to  the  abdominal  appendages. 

Block  Island  Southeast  Light  means 
the  aid  to  navigation  light  located  at 
Southeast  Point.  Block  Island.  RI,  and 
defined  as  follows:  Located  at  40°09,2' 
N,  lat.,  71''33.1'W.  long;  is  201  ft  (61.3 
m)  above  the  water;  and  is  shown  &vm 
a  brick  octagonal  tower  67  ft  (20.4  m) 
high  attached  to  a  dwelling  on  the 
southeast  point  of  Block  Island.  Rl. 

BRD  means  bycatch  reduction  device. 

Carapace  length  is  the  straight  line 
measurement  from  the  rear  of  the  eye 
socket  parallel  to  the  center  line  of  the 
carapace  to  the  posterior  edge  of  the 
carapace.  The  carapace  is  the 
unsegmented  body  shell  of  the 
American  lobster. 

Certified  BRD  means  any  BRD,  as 
defined  in  part  622,  Appendix  D  of  this 
chapter:  Specifications  for  Certified 
BRDs. 

Charter  or  head  boat  means  any 
vessel  carrying  fishing  persons  or 
parties  for  a  per  capita  fee,  for  a  charter 
fee.  or  any  other  type  of  fee. 

Commercial  dive  vessel  means  any 
vessel  carrying  divers  for  a  per  capita 
fee.  a  charter  fee,  or  any  other  type  of 
fee. 

Commercial  purposes  means  for  the 
purpose  of  selling,  trading,  transferring, 
or  bartering  all  or  part  of  the  fish 
harvested. 

Commission  means  the  Atlantic  States 
Marine  Fisheries  Commission 
established  under  the  interstate  compact 
consented  to  and  approved  by  Congress 
in  Pub.  L.  77-539  and  Pub.  L.  81-721. 

Continuous  transit  means  that  a  vessel 
does  not  have  fishing  gear  in  the  water 
and  remains  continuously  underway. 

CPH  means  Confirmation  of  Permit 
History. 

Crab  trawl  means  any  trawl  net  that 
is  rigged  for  fishing  and  has  a  mesh  size 
of  3.0  inches  (7.62  cm),  as  measured 
between  the  centers  of  opposite  knots 
when  pidled  taut. 

Cull  American  lobster  means  a  whole 
American  lobster  that  is  missing  one  or 
both  claws. 

Dealer  means  any  person  who 
receives,  for  a  commercial  purpose 
(other  than  solely  for  transport  on  land), 
any  species  of  fish,  the  harvest  of  which 
is  managed  by  this  part,  from  the  owner 
or  operator  of  a  vessel  issued  a  valid 
permit  under  this  part,  or  any  person 
who  receives,  for  a  commercial  purpose 
(other  than  solely  for  transport  on  land), 
any  species  of  fish  managed  under  this 
part. 

De  minimis  state  means  any  stale 
where  the  landings  are  so  low  that  the 
Commission's  Fisheries  Management 
Board  has  exempted  that  stale  from 


some  of  its  regulatory  responsibilities 
under  an  Interstate  Fishery  Management 
Plan. 

Egg  Production  Rebuilding  Schedule 
means  the  schedule  identified  in  section 
2.5  of  Amendment  3  to  the 
Commission's  ISFMP. 

Escape  vent  means  an  opening  in  a 
lobster  trap  designed  to  allow  lobster 
smaller  than  the  legal  minimum  size  to 
escape  from  the  trap. 

Fishing  trip  or  trip  means  a  period  of 
time  during  which  fishing  is  conducted, 
beginning  when  the  vessel  leaves  pcrrt 
and  ending  when  the  vessel  returns  to 
port. 

Fishing  year  means,  for  the  Ameriian 
lobster  fishery,  from  May  1  through 
April  30  of  the  following  year. 

Flynet  means  any  trawl  net.  ex<»pt 
shrimp  trawl  nets  containing  certified 
BRDs  and  approved  TEDs,  when 
required  under  §  227.72(e)(2)  of  this 
title,  and  except  trawl  nets  that  comply 
with  the  gear  restrictions  specified  at 
§  648.104  of  this  chapter  for  the  summer 
flounder  fishery  and  contain  an 
approved  TED,  when  required  under 
§  227.72  (e)(2)  of  this  title. 

Ghost  panel  means  a  panel,  or  other 
mechanism,  designed  to  allow  for  the 
escapement  of  lobster  after  a  period  of 
time  if  the  trap  has  been  abandoned  or 
lost. 

ISFMP  means  the  Commission's 
Interstate  Fishery  Management  Plan  for 
American  Lobster,  as  amended. 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  enter  port  with  fish. 

Lobster  day-at-sea  with  respect  to  the 
American  lobster  fishery  means  each  24- 
hour  period  of  time  during  which  a 
fishing  vessel  is  absent  from  port  in 
which  the  vessel  intends  to  fish  for, 
possess,  or  land,  or  fishes  for.  possesses, 
or  lands  American  lobster. 

Lobster  permit  means  a  Federal 
limited  access  American  lobster  permit. 

Lobster  trap  trawl  means  2  or  more 
lobster  traps,  all  attached  to  a  single 
ground  line. 

Management  area  means  each  of  the 
geographical  areas  identified  in  this  part 
for  management  purposes  under  the 
lobster  ISFMP. 

Montauk  light  means  the  aid  to 
navigation  light  located  at  Montauk 
Point,  NY.  and  defined  as  follows: 
Located  at  41°04.3'  N.  lat..  71°51.5'  W. 
long.;  is  shown  from  an  octagonal, 
pyramidal  tower.  108  fi  (32.9  m)  high: 
and  has  a  covered  way  to  a  dwelling. 

Natural  Atlantic  sturgeon  means  any 
Atlantic  sturgeon  that  is  not  the  result 
of  a  commercial  aquaculture  operation, 
and  includes  any  naturally  (xx:urring 
Atlantic  sturgeon  (those  Atlantic 
sturgeon  naturally  spawned  and  grown 
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in  rivers  and  ocean  waters  of  the 
Atlantic  Coast). 

Ports  t/tereo/ means  any  part  of  an 
American  lobster.  A  part  of  a  lobster 
counts  as  one  lobster. 

Point  Judith  Light  means  the  aid  to 
navigation  light  lot^ated  at  Point  Judith. 
RI.  and  defined  as  follows:  Located  at 
41°21.7'N.  lat..  71°28.9' W.  long.;  is  65 
ft  (19.8  m)  above  the  water;  and  is 
shown  from  an  octagonal  tower  51  ft 
(lS.5m)high. 

Recreational  fishing  means  fishing 
that  is  not  intended  to.  nor  results  in  the 
barter,  trade,  or  sale  of  fish. 

Recreational  fishing  vessel  means  any 
vessel  from  which  no  fishing  other  than 
recreational  fishing  is  conducted. 
Charter  and  head  boats  and  commercial 
dive  vessels  are  not  considered 
recreational  fishing  vessels. 

Regional  Administrator  means  the 
Regional  Administrator.  Northeast 
R^ion.  NMFS.  or  a  designee. 

Retain  means  to  fail  to  rettuii  any 
species  specified  under  §  697.7  of  this 
chapter  to  the  sea  immediately  after  the 
hook  has  been  removed  or  after  the 
species  has  othen^'ise  been  released 
from  the  capture  gear. 

Sea  sampler/observer  means  any 
person  required  or  authorized  to  be 
carried  on  a  vessel  for  conservation  and 
management  purposes  by  regtUations  or 
permits. 

Shrimp  trawl  net  means  any  trawl  net 
that  is  rigged  for  fishing  and  has  a  mesh 
size  less  than  2.50  inches  (6.35  cm),  as 
measured  between  the  centers  of 
opposite  knots  when  pulled  taut,  and 
each  try  net.  as  defined  in  §622.2  of  this 
chapter,  that  is  rigged  for  fishing  and 
has  a  headrope  length  longer  than  16  ft 
(4.9  m). 

Stocked  Atlantic  sturgeon  means  any 
Atlantic  sturgeon  cidtured  in  a  hatchery 
that  is  placed  in  rivers  and  ocean  waters 
of  the  Atlantic  Coast  to  enhance  the 
Atlantic  sturgeon  spawning  stocks. 

TED  means  Turtle  Excluder  Device, 
which  is  a  device  designed  to  be 
installed  in  a  trawl  net  forward  of  the 
codend  for  the  purpose  of  excluding  sea 
turtles  from  the  net. 

Trap  means  any  structure  or  other 
device,  other  than  a  net.  that  is  placed, 
or  designed  to  be  placed,  on  the  ocean 
bottom  and  is  designed  for  or  is  capable 
of.  catching  lobsters.  Red  crab  fishing 
gear,  fished  deeper  than  200  fathoms 
(365.8  m),  is  gear  deemed  not  to  be  a 
trap  for  the  purpose  of  this  part,  and  is 
not  subject  to  the  provisions  of  this  part, 

V-notched  American  lobster  means 
any  female  American  lobster  bearing  a 
V-shaped  nottJi  in  the  flipper  next  to 
and  to  the  right  of  the  center  flipper  as 
viewed  from  the  rear  of  the  lobster 
(underside  of  the  lobster  doMni  and  tail 


toward  the  viewer),  or  any  female 
American  lobster  that  is  mutilated  in  a 
manner  that  could  hide  or  obliterate 
such  a  mark. 

V-shaped  notch  means  a  straight- 
sided  triangular  cut,  without  setal  hairs, 
al  least  ■<  inch  (0.64  tun)  in  depth  and 
tapering  to  a  point. 

Weakfish  means  members  of  the  stock 
or  population  of  the  species  Cynoscion 
regalis.  found  along  the  Atlantic  Ck>ast 
from  southern  Florida  to  Massachusetts 
Bay. 

Whole  American  lobster  means  a 
lobster  with  an  intact  and  measurable 
body  (tail  and  carapace).  An  American 
lobster  with  an  intact  and  measurable 
body  that  is  missing  one  or  both  claws, 
i.e..  a  cull  lobster,  is  considered  to  be  a 
whole  American  lobster. 

(b)  [Reserved] 

§  697.3    Relation  to  otiier  Federal  and  state 
l8%n,  . 

(a)  The  provisions  of  sections  307 
through  311  of  the  Magnuson-Stevens 
Act,  as  amended,  regarding  prohibited 
acts,  civil  penalties,  criminal  offenses, 
civil  forfeitures,  and  enforcement  apply 
with  respect  to  the  regulations  in  this 
part,  as  if  the  regulations  in  this  part 
were  issued  under  the  Magniison- 
Stevens  Act. 

(b)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  600.705  of  this 
chapter. 

(c)  The  regulations  in  this  part  do  not 
preempt  mora  restrictive  stale  laws,  or 
state  enforcement  of  more  restrictive 
state  laws,  with  respect  to  weakfish 
fishing  and  American  lobster  fishing.  If 
a  requirement  of  this  part  and  a 
management  measure  required  by  state 
or  local  law  differ,  any  vessel  owner 
permitted  to  fish  in  the  EEZ  must 
comply  with  the  more  restrictive 
requirement  or  measure, 

f  697.4    Vessel  permits  and  trap  tags. 

(a)  Limited  access  Amerii:an  lobster 
permit.  Any  vessel  of  the  United  States 
that  fishes  for.  possesses,  or  lands 
American  lobster  in  or  harvested  from 
the  EEZ  must  have  been  issued  and 
carry  on  board  a  valid  Federal  limited 
access  lobster  permit.  This  requirement 
does  not  apply  to:  charter,  head,  and 
commercial  dive  vessels  that  possess  six 
or  fewer  American  lobsters  per  person 
aboard  the  vessel  if  such  lobsters  are  not 
intended  for,  nor  used,  in  trade,  barter 
or  sale;  recreational  fishing  vessels;  and 
vessels  that  fish  exclusively  in  state 
waters  for  American  lobster, 

(1)  Eligibility  in  1999  and  thereafter. 
To  be  eligible  for  issuance  or  renewal  of 
a  Federal  limited  access  lobster  permit 
for  fishing  year  1999  and  thereafter,  a 
vessel  must; 


(i)  Have  been  issued  a  Federal  limited 
access  lobster  permit  for  the  preceding 
fishing  year  by  the  last  day  of  such 
fishing  year  unless  a  CPH  has  been 
issued  as  specified  in  paragraph  (a)(S)  of 
this  section  or  unless  otherwise 
authorized  by  the  Regional 
Administrator: 

(ii)  Be  replacing  a  vessel  that  was 
issued  a  Federal  limited  access  lobster 
permit  for  the  preceding  year;  or 

(iii)  Be  replacing  a  vessel  issued  a 
CPH. 

(2)  Qualification  restriction.  Unless 
the  Regional  Administrator  determines 
otherwise,  no  more  than  one  vessel  may 
qualify,  at  any  one  time,  for  a  Federal 
limited  access  lobster  permit  based  on 
that  or  another  vessel's  fishing  and 
permit  history'.  If  more  than  one  vessel 
owner  claims  eligibility  for  a  limited 
access  permit,  based  on  one  vessel's 
fishing  and  permit  history,  the  Regional 
Administrator  will  determine  who  is 
eligible  for  the  permit  or  a  CPH  under 
paragraph  (a)(3)  of  this  section. 

(3)  Change  in  ownership  The  fishing 
and  permit  history,  and  management 
area  designation,  when  required  of  a 
vessel,  is  presumed  to  transfer  with  the 
vessel  whenever  it  is  bought,  sold  or 
otherwise  transferred,  unless  there  is  a 
vmtten  agreement,  signed  by  the 
transferor/seller  and  transferee/buyer,  or 
other  credible  written  evidence, 
verifying  that  the  transferor/seller  is 
retaining  the  vessel's  fishing  and  permil 
history,  and  management  area 
designation,  for  the  purposes  of 
replacing  the  vessel. 

(4)  Consolidation  restriction.  Federal 
limited  access  American  lobster 
permits,  and  any  rights  or  privileges 
associated  thereto,  may  not  be  combined 
or  consolidated. 

(5)  Confirmation  of  permit  history 
Notwithstanding  any  other  provisions  of 
this  part,  a  person  who  does  nut 
currenUy  own  a  fishing  vessel,  but  who 
has  owned  a  qualifying  vessel  that  has 
sunk,  been  destroyed,  or  transferred  lo 
another  person,  must  apply  for  and 
receive  a  CPH  if  the  fishing  and  permit 
history  of  such  vessel  has  been  retained 
lawfully  by  the  appUcant.  To  be  eligible 
to  obtain  a  CPH.  the  applicant  must 
show  that  the  qualifv'ing  vessel  meets 
the  eligibility  requirements,  as 
applicable,  in  this  part.  Issuance  of  a 
valid  CPH  preserves  the  eligibility  of  the 
applicant  to  apply  for  a  limited  access 
permit  for  a  replacement  vessel  based 
on  the  qualifying  vessel's  fishing  and 
permil  history  at  a  subsequent  time, 
subject  to  the  replacement  provisions 
specified  in  this  setnion.  If  fishing 
privileges  have  been  assigned  or 
allocated  previously  under  this  part, 
based  on  the  qualifying  vessel's  fishing 


682S0  Federal  Register / Vol.  64.  No.  233 /Monday.  December  6.  1999 /Rules  and  Regulations 


and  permit  history,  the  CPH  also 
preserves  such  fishing  privileges.  A  CPH 
must  be  applied  for  in  order  for  the 
applicant  to  preserve  the  fishing  rights 
and  limited  access  eligibility  of  the 
qualifying  vessel.  An  application  for  a 
CPH  must  be  received  by  the  Regional 
Administrator  no  later  than  30  days 
prior  to  the  end  of  the  first  full  fishing 
year  in  v^hich  a  vessel  permit  cannot  be 
issued.  Failure  to  do  so  is  considered 
abandonment  of  the  permit  as  described 
in  paragraph  (o)  of  this  section.  A  CPH 
issued  under  this  part  will  remain  valid 
until  the  fishing  and  permit  history 
preserved  by  the  CPH  is  used  to  qualify 
a  replacement  vessel  for  a  limited  access 
permit.  Any  decision  regarding  the 
issuance  of  a  CPH  for  a  qualifying  vessel 
that  has  t)een  applied  for  or  been  issued 
previously  a  limited  access  permit  is  a 
final  agency  action  subject  to  judicial 
review  under  5  U.S.C.  704.  Information 
requirements  for  the  CPH  application 
are  the  same  as  those  for  a  limited 
access  permit.  Any  request  for 
information  about  the  vessel  on  the  CPH 
application  form  means  the  qualifying 
vessel  that  has  been  sunk,  destroyed,  or 
transferred  Vessel  permit  applicants 
who  have  been  issued  a  CPH  and  who 
wish  to  obtain  a  vessel  permit  for  a 
replacement  vessel  based  upon  the 
previous  vessel  history  may  do  so 
pursuant  to  paragraph  (c)  of  this  section. 

(6)  Restriction  on  penm't  splitting.  A 
Federal  limited  access  lobster  permit 
virill  not  be  issued  to  a  vessel  or  its 
replacement,  or  remain  valid,  if  the 
vessels'  permit  or  fishing  history  has 
been  used  to  qualify  another  vessel  for 
another  Federal  fishery. 

(7)  Management  area  designations  for 
vessels  fishing  with  traps,  (i)  For  fishing 
year  2000  and  beyond,  it  is  unlawful  for 
vessels  issued  a  limited  access 
American  lobster  permit  fishing  with 
traps,  to  retain  on  board,  land,  or 
possess  American  lobster  in  or  from  the 
management  areas  specified  in  §697.18. 
unless  such  fishing  vessel  has  been 
issued  a  valid  management  area 
designation  certificate  or  valid  limited 
access  American  lobster  permit 
specifying  such  management  area(s). 

(ii)  For  fishing  year  2000  and  beyond, 
each  owner  of  a  vessel  which  fishes 
with  traps  capable  of  catching  American 
lobster,  applying  for  a  Umited  access 
American  lobster  permit  must  declare  to 
NMFS  in  his/her  application  for  a 
permit  or  permit  renewal,  in  which 
management  areas  described  in  §697.18 
the  vessel  will  fish. 

(iii)  A  lobster  management  area 
designation  certificate  or  Umited  access 
American  lobster  permit  shall  specify  in 
which  lobster  management  aiaa  or  areas 
the  vessel  mav  fish. 


(iv)  Once  a  vessel  has  been  issued  a 
lobster  management  area  designation 
certificate  or  limited  access  American 
lobster  permit  specifying  the  lobster 
E£Z  management  areas  in  which  the 
vessel  may  fish,  no  changes  to  the  EEZ 
management  areas  specified  may  be 
made  for  such  vessel  for  the  remainder 
of  the  fishing  year  unless  such  vessel 
becomes  a  replacement  vessel  for 
another  qualified  vessel. 

(v)  A  vessel  issued  a  lobster 
management  area  designation  certificate 
or  limited  access  American  lobster 
permit  specifying  more  than  one  EEZ 
management  area  must  abide  by  the 
most  restrictive  management  measures 
in  effect  for  any  one  of  the  specified 
areas,  regardless  of  the  area  being 
fished,  for  the  entire  fishing  year. 

(b)  Condition.  Vessel  owners  who 
apply  for  a  Federal  limited  access 
American  lobster  permit  under  this 
section  must  agree,  as  a  condition  of  the 
permit,  that  the  vessel  and  vessel's 
fishing,  catch,  and  pertinent  gear 
(without  regard  to  whether  such  fishing 
occurs  in  the  EEZ  or  landward  of  the 
EEZ.  and  without  regard  to  where  such 
fish  or  gear  are  possessed,  taken,  or 
landed),  are  subject  to  all  requirements 
of  this  part.  The  vessel  and  ail  such 
fishing,  catch,  and  gear  shall  remain 
subject  to  all  applicable  state  or  local 
requirements.  If  a  requirement  of  this 
part  and  a  management  measure 
required  by  state  or  local  law  differ,  any 
vessel  owner  permitted  to  fish  in  the 
EEZ  must  comply  with  the  more 
restrictive  requirement. 

(c)  Vessel  permit  application. 
Applicants  for  a  Federal  limited  access 
Ainerican  lobster  permit  under  this 
section  must  submit  a  completed 
application  on  an  appropriate  form 
obtained  fivm  the  Regional 
Administrator.  To  be  complete,  an 
application  for  a  Federal  limited  access 
American  lobster  permit  must  contain  at 
least  the  following  information,  and  any 
other  information  specified  on  the 
application  form  or  otherwise  required 
by  the  Regional  Administrator:  Vessel 
name:  owner  name,  mailing  address, 
and  telephone  number;  U.S.  Coast 
Guard  documentation  number  and  a 
copy  of  the  vessel's  U.S.  Coast  Guard 
documentation  or.  if  undociunented, 
state  registration  number  and  a  copy  of 
the  state  registration;  lobster 
management  area  designation  the  vessel 
will  fish  in,  as  specified  in  §697.18,  if 
fishing  with  traps  capable  of  catching 
American  lobster;  home  port  and 
principal  port  of  landing;  overall  length; 
gross  tonnage;  net  tonnage;  engine 
horsepower;  year  the  vessel  was  built; 
tjpe  of  construction:  type  of  propulsion; 
approximate  fish-hold  capacity:  type  of 


fishing  gear  used  by  the  vessel;  number 
of  crew:  permit  category;  if  the  owner  is 
a  corporation,  a  copy  of  the  Certificate 
of  Incorporation;  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  more  of  the  corporation's 
shares:  if  the  owner  is  a  partnership,  a 
copy  of  the  Partnership  .^greement  and 
the  names  and  addresses  of  all  partners; 
if  there  is  more  than  one  ov«ier,  names 
of  all  owners  having  more  than  a  25 
percent  interest;  and  name  and 
signature  of  the  owner  or  the  owner's 
authorized  representative.  The 
application  must  be  signed  by  the  owner 
of  the  vessel,  or  the  owner's  authorized 
representative,  and  be  submitted  to  the 
Regional  Administrator  at  least  30  days 
prior  to  the  date  on  which  the  permit  is 
needed  by  the  applicant.  The  Regional 
Administrator  shall  notify  the  applicant 
of  any  deficiency  in  the  application. 

(d)  Trap  tag  application,  lost  and 
replacement  tags.  (1)  Beginning  fishing 
year  2000,  any  lobster  trap  fished  in 
Federal  waters  must  have  a  valid 
Federal  lobster  trap  tag  permanently 
attached  to  the  trap  bridge  or  central 
cross-member. 

(2)  Trap  tags  shall  be  issued  by  the 
Regional  Administrator,  or.  by  state 
agencies,  by  agreement  with  the 
Regional  Administrator,  provided  that 
sud]  state  tagging  programs  accurately 
identify  the  Federal  limited  access 
American  lobster  permit  holder.  NMFS 
will  provide  notice  to  American  lobster 
permit  holders  as  to  the  procedure  for 
applying  for  trap  tags  and  any  required 
fees. 

(3)  Vessel  owners  or  operators  are 
required  to  report  to  the  Regional 
Administrator  lost,  destroyed,  and 
missing  tags  as  soon  as  feasible  within 
7  days  after  the  tags  have  been 
discovered  lost,  destroyed,  or  missing, 
by  letter  or  fax  to  the  Regional 
Administrator. 

(4)  Requests  for  replacement  of  lost 
tags  in  excess  of  the  tag  limit  specified 
in  §  697.19(c)  must  be  submitted  in 
writing  to  the  Regional  Administrator 
on  an  appropriate  form  obtained  from 
the  Regional  Administrator  and  signed 
by  the  permit  holder  or  authorized 
representative.  The  form  and  request  for 
replacement  tags  wiU  be  reviewed  by 
the  Regional  Administrator  on  a  case- 
by-case  basis  and  a  decision  will  be 
reached  on  the  number  of  replacement 
tags  to  be  issued,  if  any.  A  check  for  the 
cost  of  the  replacement  tags  must  be 
received  before  tags  will  be  re-issued. 

(e)  Fees.  The  Regional  Administrator 
may  charge  a  fee  to  recover  the 
administrative  expenses  of  issuing  a 
permit  or  trap  tags  required  under  this 
section.  Fee  amounts  shall  be  calculated 
in  accordance  with  the  procedures  of 
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the  NOAA  Finance  Handbook,  available 
from  the  Regional  Administrator,  for 
determining  administrative  costs  of  each 
special  product  or  service.  Fees  mav  not 
exceed  such  costs  and  shall  be  specified 
with  each  application  form.  The 
applicable  fee  must  accompany  each 
application;  if  it  does  not.  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (f) 
of  this  section.  Any  fee  paid  by  an 
insufficiently  funded  commercial 
instrument  shall  render  any  permit 
issued  on  the  basis  thereof  null  and 
void. 

(0  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Administrator  shall  issue  a 
pertnit  or  tags,  as  applicable,  within  30 
days  of  receipt  of  the  application  unless: 

(i)  The  applicant  has  failed  to  submit 
a  completed  application.  An  application 
is  complete  when  all  requested  forms, 
information,  documentation,  and  fees,  if 
applicable,  have  been  received; 

(ii)  The  application  was  not  received 
by  the  Regional  Administrator  by  any 
applicable  deadline  set  forth  in  this 
section: 

(iii)  The  appUcant  and  applicant's 
vessel  failed  to  meet  all  applicable 
eligibility  requirements  set  forth  in  this 
section  or  the  niunber  of  tags  requested 
exceeds  the  applicable  tag  limit 
specified  in  §697. 19(c): 

(iv)  The  applicant  has  failed  to  meet 
any  other  application  or  tag 
requirements  stated  in  this  part. 

[2)  Incomplete  applicationsMpon 
receipt  of  an  incomplete  or  imfBtperly 
executed  application  for  any  permit 
under  this  part,  the  Regional 
Administrator  shall  notify  the  applicant 
of  the  deficiency  in  the  application.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  following  the 
date  of  notification,  the  application  will 
be  considered  abandoned. 

(g)  Expiration.  A  permit  expires 
annually  upon  the  renewal  date 
specified  in  the  permit. 

(h)  Duration.  A  permit  will  continue 
in  effect  until  the  renewal  date  uxdess  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  ownership  changes,  or  the 
applicant  has  failed  to  report  any 
change  in  the  information  on  the  permit 
application  to  the  Regional 
Administrator  as  specified  in  paragraph 
(k).of  this  section. 

(i)  Reissuance.  A  vessel  permit  may 
be  reissued  by  the  Regional 
Administrator  when  requested  in 
writing  by  the  owner  or  authorized 
representative,  stating  the  need  for 
reissuance,  the  name  of  the  vessel,  and 
the  number  of  the  permit  requested  to 
be  reissued.  An  application  for  a 


reissued  permit  is  not  considered  a  new 
application.  The  fee  for  a  reissued 
permit  shall  be  the  .same  as  for  an  initial 
permit. 

(j)  Transfer.  A  permit  issued  under 
this  pari  is  not  transferable  or 
assignable.  A  permit  will  bo  valid  only 
for  the  fishing  vessel,  owner  and/or 
person  for  which  it  is  issued. 

(k)  Change  in  application 
information.  Within  1 5  days  after  a 
change  in  the  information  contained  in 
an  application  submitted  under  this 
section,  a  written  notice  of  the  change 
must  be  submitted  to  the  Regional 
Administrator.  If  the  written  notice  of 
the  change  in  information  is  not 
received  by  the  Regional  Administrator 
within  15  days,  the  permit  is  void. 

(I)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(m)  Display.  A  vessel  permit  must  be 
carried,  at  all  times,  on  board  the  vessel 
for  which  it  is  issued  and  shall  be 
subject  to  inspection  upon  request  by 
any  authorized  officer.  Any  permit 
issued  under  this  part  must  be 
maintained  in  legible  condition. 

(n)  Sanctions.  Permits  issued  or 
sought  under  this  section  may  be 
suspended,  revoked,  or  modified,  by 
procedures  governing  enforcement- 
related  permit  sanctions  and  denials, 
found  at  subpart  D  of  IS  CFR  part  904. 

(O)  Abandonment  or  voluntary 
relinquishment  of  limited  access 
American  lobster  permits.  Failure  to 
renew  a  limited  access  permit  in  any 
fishing  year  bars  the  renewal  of  the 
permit  in  subsequent  years.  If  a  vessel's 
Federal  limited  access  American  lobster 
permit  or  CPH  is  voluntarily 
relinquished  to  the  Regional 
Administrator,  or  abandoned  through 
failure  to  renew  or  otherwise,  no 
Federal  limited  access  American  lobster 
permit  or  CPH  may  be  reissued  or 
renewed  based  on  the  qualifying 
vessel's  history. 

g697.S    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
issued  a  Federal  limited  access 
American  lobster  permit  under 
§  697.4(a).  or  any  operator  of  a  vessel  of 
the  United  States  that  fishes  for. 
po.ssesses,  or  lands  American  lobsters, 
harvested  in  or  from  the  EEZ  must  have 
been  issued  and  carry  on  board  a  valid 
operator's  permit  issued  under  this 
section.  This  requirement  does  not 
apply  to:  Charter,  head,  and  commercial 
dive  vessels  that  possess  six  or  fewer 
American  lobsters  per  person  aboard  the 
vessel  if  said  lobsters  are  not  intended 
for  nor  used  in  trade,  barter  or  sale; 
recreational  fishing  vessels:  and  vessels 


that  fish  exclusively  in  state  waters  for 
American  .lobster. 

(b)  Operator  application.  Applicants 
for  a  permit  under  this  section  must 
submit  a  completed  permit  application 
on  an  appropriate  form  obtained  from 
the  Regional  Administrator  To  be 
complete,  an  application  must  contain 
at  least  the  following  information,  and 
any  other  information  specified  on  the 
application  form  or  olherH-ise  required 
by  the  Regional  Administrator:  Name, 
mailing  address,  and  telephone  number; 
date  of  birth;  hair  color:  eye  color; 
height:  weight:  social  securilj*  number 
(optional)  and  signature  of  the 
applicant.  The  applicant  must  also 
provide  two  recent  (no  more  than  1  year 
old)  color  passport-size  photographs. 
The  application  must  be  signed  by  the 
applicant  and  submitted  to  the  Regional 
Administrator  at  least  30  days  prior  to 
the  date  on  which  the  applicant  desires 
to  have  the  permit  made  effective  The 
Regional  Administrator  will  notify  the 
appUcant  of  any  deficiency  in  the 
application. 

(c)  Condition.  Vessel  operators  who 
apply  for  an  operator's  permit  under 
this  section  must  agree,  as  a  condition 
of  this  permit,  that  the  operator  and 
vessels  fishing,  catch,  crew  size,  and 
pertinent  gear  (vdthout  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken,  or  landed),  are  subject 
to  aU  requirements  of  this  part  while 
fishing  in  the  EEZ  or  on  board  a  vessel 
permitted  under  §697  4.  The  vessel  and 
all  such  fishing,  catch,  and  gear  wiU 
remain  subject  to  all  applicable  state  or 
local  requirements.  Further,  such 
operators  must  agree,  as  a  condition  of 
this  permit,  that  if  the  permit  is 
suspended  or  revoked  puirsuani  to  15 
CFR  part  904.  the  operator  cannot  be  on 
board  any  fishing  vessel  issued  a 
Federal  fisheries  permit  or  any  vessel 
subject  to  Federal  fishing  regiilations 
while  the  vessel  is  at  sea  or  engaged  in 
off  loading.  If  a  requirement  of  this  part 
and  a  management  measure  required  by 
state  or  local  law  differ,  any  operator 
issued  a  permit  under  this  part  must 
comply  with  the  more  restrictive 
requirement  or  measure. 

(d)  Fees.  The  Regional  Administrator 
may  charge  a  fee  to  recover  the 
administrative  expenses  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  shall  be  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handt>ook.  available 
from  the  Regional  Administrator,  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  shall  be 
specified  with  each  application  form. 


68252         Federal  Register / Vol.  64,  No.  233 /Monday.  December  6,  1999 /Rules  and  Regulations 


The  applicable  fee  must  accompany 
flach  application:  if  it  does  not.  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (e) 
of  this  section.  Any  fee  paid  by  an 
insufficiently  funded  commercial 
instrument  shall  render  any  permit 
issued  on  the  basis  thereof  null  and 
void. 

(e)  fssuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904.  the 
Regional  Administrator  shall  issue  an 
operator's  permit  within  30  days  of 
receipt  of  the  application  if  the  criteria 
specified  herein  are  met  Upon  receipt 
of  an  incomplete  or  improperly 
executed  application,  the  Regional 
Administrator  will  notify  the  applicant 
of  the  deficiency  in  the  application.  If 
the  application  fails  to  correct  the 
deficiency  within  30  days  following  the 
date  of  notification,  the  application  will 
be  considered  abandoned. 

(f)  Expiration.  A  permit  expires  upon 
the  renewal  date  specified  in  the  permit. 

(gj  Duration.  An  operator  permit  is 
valid  until  it  is  revoked,  suspended,  or 
modified  under  subpart  D  of  15  CFR 
part  904.  or  otherwise  expires,  or  the 
applicant  has  failed  to  report  a  change 
in  the  information  on  the  permit 
application  to  the  Regional 
Administrator  as  specified  in  paragraph 
(j)  of  this  section. 

(h)  Reissuance.  An  operator  permit 
may  be  reissued  by  the  Regional 
Administrator  when  requested  in 
writing  by  the  applicant,  stating  the 
need  for  reissuance  and  the  number  of 
the  permit  requested  to  be  reissued.  An 
applicant  for  a  reissued  operator  permit 
must  also  provide  two  recent  (no  more 
than  1  year  old)  color  passport-size 
photos  of  the  applicant.  An  application 
for  a  reissued  permit  is  not  considered 
a  new  application.  An  appropriate  fee 
may  be  charged. 

(i)  Transfer.  Permits  issued  under  this 
section  are  not  transferable  or 
assignable.  A  permit  is  valid  only  for  the 
person  to  whom  it  is  issued. 

(j)  Change  in  application  information- 
Notice  of  a  change  in  the  permit 
holder's  name,  address,  or  telephone 
number  must  be  submitted  in  writing  to. 
and  received  by.  the  Regional 
Administrator  within  15  days  of  the 
change  in  information.  If  written  notice 
of  the  change  in  information  is  not 
received  by  the  Regional  Administrator 
within  15  days,  the  permit  is  void. 

(k)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(1)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 


(m)  Sanctions.  Vessel  operators  with 
suspended  or  revoked  permits  may  not 
be  on  board  a  federally  permitted 
fishing  vessel  in  any  capacity  while  the 
vessel  is  at  sea  or  engaged  in  offloading. 
Permits  issued  or  sought  under  this 
section  may  be  suspended,  revoked,  or 
modified,  by  procediues  governing 
enforcement-related  permit  sanctions 
and  denials,  found  at  subpart  D  of  15 
CFR  part  904. 

(n)  Vessel  owner  responsibility.  Vessel 
owners  are  responsible  for  ensuring  that 
their  vessels  are  operated  by  an 
individual  with  a  valid  operator's 
permit  issued  under  this  section. 

§697.6    Dealer  pennlta. 

(a)  Any  person  who  receives,  for  a 
commercial  purpose  (other  than  solely 
for  transport  on  land).  American  lobster 
&om  the  owner  or  operator  of  a  vessel 
issued  a  valid  permit  under  this  part,  or 
any  person  who  receives,  for  a 
commercial  purpose  (other  than  solely 
for  transport  on  land).  American  lobster, 
managed  by  this  part,  must  have  been 
issued,  and  have  in  his/her  possession. 

a  valid  permit  issued  under  this  section. 

(b)  Dealer  application.  Applicants  for 
a  dealer  permit  under  this  section  must 
submit  a  completed  permit  application 
on  an  appropriate  form  obtained  from 
the  Regional  Administrator.  To  be 
complete,  an  application  must  contain 
at  least  the  following  information,  and 
any  other  information  specified  on  the 
application  form  or  otherwise  required 
by  the  Regional  Administrator: 
Company  name,  place(s)  of  business, 
mailing  address(e8)  and  telephone 
number(s):  owner's  name:  dealer  permit 
number  (if  a  renewal);  and  name  and 
signature  of  the  person  responsible  for 
the  truth  and  acciiracy  of  the  report.  If 
the  dealer  is  a  corporation,  a  copy  of  the 
Certificate  of  Incorporation:  and  the 
names  and  addresses  of  all  shareholders 
owning  25  percent  or  more  of  the 
corporation's  shares,  must  be  included 
with  the  application.  If  the  dealer  is  a 
partnership,  a  copy  of  the  Partnership 
Agreement  and  the  names  and  addresses 
of  all  partners:  if  there  is  more  than  one 
partner,  names  of  all  partners  having 
more  than  a  25  percent  interest:  and 
name  and  signature  of  all  partner  or 
partners  authorized  must  be  included 
with  the  application.  The  application 
must  be  signed  by  the  applicant  and 
submitted  to  the  Regioiial  Administrator 
at  least  30  days  prior  to  the  date  on 
which  the  applicant  needs  the  permit. 
The  Regional  Administrator  will  notify 
the  applicant  of  any  deficiency  in  the 
application. 

(c)  Fees.  The  Regional  Administrator 
may  charge  a  fee  to  recover  the 
adininistrative  expenses  of  issuing  a 


permit  required  under  this  section.  The 
amount  of  the  fee  shall  be  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook,  available 
&om  the  Regional  Administrator,  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  shall  be 
specified  with  each  application  form. 
The  applicable  fee  must  accompany 
each  application:  if  it  does  not.  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (e) 
of  this  section.  Any  fee  paid  by  an 
insufficiently  funded  commercial 
instrument  shall  render  any  permit 
issued  on  the  basis  thereof  null  and 
void. 

(d)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  tlie 
Regional  Administrator  will  issue  a 
permit  at  any  time  during  the  fishing 
year  to  an  applicant,  unless  the 
applicant  has  failed  to  submit  a 
completed  application.  An  application 
is  complete  when  all  requested  forms, 
information,  and  documentation  have 
been  received.  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application,  the  Regional  Administrator 
will  notify  the  applicant  of  the 
deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
vrithin  30  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(e)  Expiration.  A  permit  expires  upon 
the  renewal  date  specified  in  the  permit. 

(f)  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  ownership  changes,  or  the 
applicant  has  failed  to  report  any 
change  in  the  information  on  the  permit 
application  to  the  Regional 
Administrator  as  required  by  paragraph 
(i)  of  this  section. 

(g)  Reissuance.  A  dealer  permit  may 
be  reissued  by  the  Regional 
Administrator  when  requested  in 
writing  by  the  applicant,  stating  the 
need  for  reissuance  and  the  number  of 
the  permit  requested  to  be  reissued.  An 
application  for  a  reissued  permit  is  not 
considered  a  new  application.  An 
appropriate  fee  may  be  charged. 

(h)  Transfer.  Permits  issued  under 
this  section  are  not  transferable  or 
assignable.  A  permit  is  valid  only  for  the 
person,  or  other  business  entity,  to 
which  it  is  issued. 

(i)  Change  in  application  information. 
Notice  of  a  change  in  the  dealers  name, 
address,  or  telephone  number  must  be 
submitted  in  writing  to.  and  received 
by,  the  Regional  Administrator  within 
IS  days  of  the  change  in  information.  If 
written  notice  of  the  change  in 
information  is  not  received  bv  the 
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Regional  Administrator  virithin  15  days, 
the  permit  is  void. 

(j)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(k)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(1)  Federal  versus  state  requirements. 
If  a  requirement  of  this  part  differs  from 
a  fisheries  management  measiue 
reqtiired  by  state  law.  any  dealer  issued 
a  Federal  dealer  permit  under  this  part 
must  comply  with  the  more  restrictive 
requirement. 

(m)  Sanctions.  Permits  issued  or 
sought  under  this  section  may  be 
suspended,  revoked,  or  modified,  by 
procedures  governing  enforcement- 
related  permit  sanctions  and  denials, 
found  at  subpart  D  of  15  CFR  part  904. 

$697.7    Prohibitions. 

(a)  Atlantic  Coast  weakfish  fishery.  In 
addition  to  the  prohibitions  set  forth  in 
$  600.725  of  this  chapter,  it  is  unlawful 
for  any  person  to  do  any  of  the 
following: 

(1)  Fish  for,  harvest,  or  possess  any 
weakfish  less  than  12  inches  (30.5  cm) 
in  total  length  (measured  as  a  straight 
line  along  the  bottom  of  the  fish  from 
the  tip  of  the  lower  jaw  with  the  mouth 
closed  to  the  end  of  the  lower  tip  of  the 
tail)  from  the  EEZ. 

(2)  Retain  any  weakfish  less  than  1 2 
inches  (30.5  cm)  in  total  length  taken  in 
or  from  the  EEZ. 

(3)  Fish  for  weakfish  in  the  EEZ  vrith 

a  minimum  mesh  size  less  than  3V4-inch 
(8.3  cm)  square  stretch  mesh  (as 
measured  between  the  centers  of 
opposite  knots  when  stretched  taut)  or 
3'V4-inch  (9.5  cm)  diamond  stretch  mesh 
for  trawls  and  2'/ii-inch  (7.3  cm)  stretch 
mesh  for  gillnets. 

(4)  Possess  more  than  150  lb  (67  kg) 
of  weakfish  during  any  one  day  or  trip, 
whichever  is  longer,  in  the  EEZ  when 
using  a  mesh  size  less  than  3V4-inch  (8.3 
cm)  square  stretch  mesh  (as  measured 
between  the  centers  of  opposite  knots 
when  stretched  taut)  or  3%-inch  (9.5 
cm)  diamond  stretch  mesh  for  finfish 
trawls  and  2'/8-inch  (7.3  cm)  stretch 
mesh  for  gillnets. 

(5)  Fish  using  a  flynet  in  the  EEZ  off 
North  Carolina  in  the  area  boimded  as 
follows: 

(i)  On  the  north  by  a  straight  line 
coimecting  points  35°10.8'  N.  lat., 
75°29.2'W.  long.  (3  nm  off  Cape 
Hatteras)  and  35°03.5'N.  lat..  75°11.8' 
W.  long.  (20  tmi  off  Cape  Hatteras). 

(ii)  'The  east  by  a  straight  line 
cotmecting  points  SS'OS.S'  N.  lat., 
75°11.8' W.  long.  (20  nm  off  Cape 
Hatteras)  and  33''21.1'  N.  lat.,  77''57.5' 


W.  long.,  (about  30  nm  off  Cape  Fear  on 
the  extension  of  the  North  Carolina/ 
South  Carolina  state  line  into  the  EEZ). 

(iii)  On  the  south  by  a  straight  line 
connecting  points  33'=21.1'  N.  lat. 
77'>57.5'W.  long.,  and  33=48.8' N.  lat. 
78°29.7'  W.  long.  (3  nm  off  Little  River 
Inlet  on  the  North  Carolina/South 
Carolina  state  line). 

(iv)  On  the  west  by  state  waters. 

(6)  Possess  any  weakfish  in  the  closed 
area  of  the  EEZ.  as  described  in 
paragraph  la)(5)  of  this  section,  when 
fishing  with  shrimp  trawls  or  crab 
trawls. 

(7)  Land  weakfish  for  commercial 
purposes  caught  in  the  EEZ  in  any  state 
other  than  Massachusetts.  Rhode  Island. 
Connecticut,  New  York,  New  Jersey. 
Delaware.  Maryland.  Virginia,  or  North 
Carolina. 

(b)  Atlantic  striped  bass  fishery.  In 
addition  to  the  prohibitions  set  forth  in 
§  600.725  of  this  chapter,  it  is  unlawful 
for  any  person  to  do  any  of  the 
following: 

(1 )  Fish  for  Atlantic  striped  bass  in 
the  EEZ. 

(2)  Harvest  any  Atlantic  striped  bass 
ft^m  the  EEZ. 

(3)  Possess  any  Atlantic  striped  bass 
in  or  from  the  EEZ.  except  in  the 
following  area:  The  EEZ  within  Block 
Island  Sound,  north  of  a  line  connecting 
Montauk  Light,  Montauk  Point.  NY,  and 
Block  Island  Southeast  Light.  Block 
Island.  Rl:  and  west  of  a  line  connecting 
Point  Judith  Light,  Point  Judith.  RI.  and 
Block  Island  Southeast  Light.  Block 
Island.  Rl.  Within  this  area,  possession 
of  Atlantic  striped  bass  is  permitted, 
provided  no  fishing  takes  place  from  the 
vessel  while  in  the  EEZ  and  the  vessel 
is  in  continuous  transit. 

(4)  Retain  any  Atlantic  striped  bass 
taken  in  or  from  the  EEZ. 

(c)  American  lobster.  (1)  In  addition  to 
the  prohibitions  specified  in  §  600.725 
of  this  chapter,  it  is  unlawful  for  any 
person  owning  or  operating  a  vessel 
issued  a  Federal  limited  access 
American  lobster  permit  under  S  697.4 
or  a  vessel  or  person  holding  a  valid 
State  of  Maine  American  lobster  permit 
or  license  and  fishing  under  the 
provisions  of  and  under  the  areas 
designated  in  §  697.24  to  do  any  of  the 
following: 

(i)  Retain  on  board,  land,  or  possess 
at  or  after  landing,  whole  American 
lobsters  that  fail  to  meet  the  minimum 
carapace  length  standard  specified  in 
§  697.20(b).  All  American  lobsters  vdll 
be  subject  to  inspection  and 
enforcement  action,  up  to  and  including 
the  time  when  a  dealer  receives  or 
possesses  American  lobsters  for  a 
commercial  piupose. 


(ii)  Retain  on  board,  land,  or  possess, 
up  to  the  time  when  a  dealer  first 
receives  or  possesses  American  lobster 
for  a  commercial  purpose,  any 
American  lobster  or  parts  thereof  in 
violation  of  the  mutilation  standards 
specified  in  S  697.20(c). 

(iii)  Retain  on  board,  land,  or  possess 
any  berried  female  American  lobster 
specified  in  §  697.20(d). 

(iv)  Remove  eggs  from  any  berried 
female  American  lobster,  land,  or 
possess  any  such  lobster  from  which 
eggs  have  been  removed.  No  person 
owning  or  operating  a  vessel  issued  a 
Federal  limited  access  American  lobster 
permit  under  §  697.4  or  a  vessel  or 
person  holding  a  State  of  Maine 
American  lobster  permit  or  license  and 
fishing  under  the  provisions  of  and 
under  the  areas  designated  in  §  697.24 
may  land  or  possess  any  lobster  that  has 
come  in  contact  with  any  substance 
capable  of  removing  lobster  eggs. 

(v)  Retain  on  board,  land,  or  possess 
any  V-notched  female  American  lobster. 

(vi)  Spear  any  American  lobster,  or 
land  or  possess  any  American  lobster 
which  has  been  speared. 

(vii)  Possess,  deploy,  fish  with,  haul, 
harvest  lobster  from,  or  carry  aboard  a 
vessel  trap  gear  in  excess  of  the  trap 
limits  specified  in  §697.19. 

(viii)  Possess,  deploy,  haul,  harvest 
lobster  from,  or  carry  aboajrd  a  vessel 
any  trap  gear  not  identified,  vented, 
paneled,  and  of  a  volume  larger  than 
specified  in  accordance  with  the 
requirements  in  §  697.21,  unless  such 
gear  has  been  rendered  unfishable. 

(ix)  Beginning  May  1.  2000.  possess, 
deploy,  haul,  harvest  lobster  from,  or 
carry  aboard  a  vessel  anv  trap  gear  not 
tagged  in  accordance  vrith  the 
requirements  in  §  697.19,  unless  such 
gear  has  been  rendered  unfishable. 

(x)  Beginning  May  1 .  2000.  Sail  to 
produce,  or  cause  to  be  produced, 
lobster  trap  tags  when  requested  by  an 
authorized  officer. 

(xi)  Beginning  May  1.  2000. 
reproduce,  or  cause  to  be  reproduced, 
lobster  trap  tags  without  the  written 
consent  of  the  Regional  Administrator. 

(xii)  Beginning  May  1 .  2000.  possess 
a  lobster  trap  tag.  tag  a  lobster  trap  with, 
or  use.  a  lobster  trap  tag  that  has  been 
reported  lost,  missing,  destroyed,  or 
issued  to  another  vessel. 

(xiii)  Beginning  May  1 .  2000.  sell, 
transfer,  or  give  away  lobster  trap  tags 
that  have  been  reported  lost,  missing, 
destroyed,  or  issued  to  another  vessel. 

(xiv)  Fail  to  affix  and  maintain 
permanent  markings,  as  required  bv 
$697.8. 

{xv)  Fish  for.  retain  on  board,  land,  or 
possess  American  lobsters,  unless  the 
operator  of  the  vessel  has  been  issued  an 
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operator's  permit  under  §  697.5,  and  the 
permit  is  on  board  tlie  vessel  and  is 
valid. 

(xvi)  Fail  to  report  to  the  Regional 
Administrator  within  15  days  any 
change  in  the  information  contained  in 
the  permit  application  as  required  under 
ft697.4(k)or§697.5{j). 

(xvii)  Make  any  false  statement  in 
connection  with  an  application  under 
§697.4.  S  697.5.  or  §697.6. 

(xviii)  Sell,  transfer,  or  barter  or 
attempt  to  sell,  transfer,  or  barter  to  a 
dealer  any  American  lobsters,  unless  the 
dealer  has  a  valid  Federal  Dealer's 
Permit  issued  under  §  697.6. 

(xix)  Refiise  or  fail  to  carry.-a  sea 
sampler/observer  if  requested  to  do  so 
by  the  Regional  Administrator. 

(xx)  Fail  to  provide  a  sea  sampler/ 
observer  with  required  food, 
accommodations,  access,  and  assistance, 
as  specified  in  §697.12. 

(xxi)  Violate  any  terms  of  a  letter 
authorizing  exempted  fishing  pursuant 
to  §  697.22  or  to  fail  to  keep  such  letter 
aboard  the  vessel  during  the  time  period 
of  the  exempted  fishing. 

(xxii)  Possess,  deploy,  fish  with,  haul, 
harvest  lobster  from,  or  carry  aboard  a 
vessel  any  trap  gear  on  a  fishing  trip  in 
the  EEZ  from  a  vessel  that  fishes  for, 
takes,  catches,  or  harvests  lobster  by  a 
method  other  than  traps. 

(xxiii)  Fish  for.  take,  catch,  or  harvest 
lobster  od  a  fishing  trip  in  or  from  the 
EEZ  by  a  method  other  than  traps,  in 
excess  of  100  lobsters  (or  parts  thereof), 
for  each  lobster  day-at-sea  or  part  of  a 
lobster  day-at-sea.  up  to  a  maximum  of 
300  lobsters  (or  parts  thereof^  for  any 
one  trip  unless  otherwise  restricted  by 
§648.80(a)(3)(i).  (a)(4)(i)(A),  (a)(8)(i), 
(a)(9)(i)(D),  (a)(12)(i)(A),  (a)(13)(i)(A), 
(b)(3)(ii)  or  §697.7(c)(2)(i)(C)  of  this 
chapter. 

(xxiv)  Possess,  retain  on  board,  or 
land  lobster  by  a  vessel  with  any  non- 
trap  gear  on  board  capable  of  catching 
lobsters,  in  excess  of  100  lobsters  (or 
parts  thereof],  for  each  lobster  day-at-sea 
or  part  of  a  lobster  day-at-sea,  up  to  a 
maximum  of  500  lobsters  (or  parts 
thereoO  for  any  one  trip  unless 
otherwise  restricted  by  §  648.80(a)(3)(i), 
(a)(4)(i)(A),  {a)(8)(i).  (a)(9)(i)(D), 
(a)(12)(i)(A),  (a)(13)(i)(A).  (b)(3)(ii)  or 
§  697.7(c)(2)(i)(C}  of  this  chapter. 

(xxv)  Transfer  or  attempt  to  transfer 
,\merican  lobster  from  one  vessel  to 
another  vessel. 

(xxvi)  Beginning  May  1,  2000, 
possess,  deploy,  fish  with.  haul,  harvest 
lobster  from,  or  carry  aboard  a  vessel 
any  trap  gear  in  or  from  the  management 
areas  specified  in  §697.18,  unless  such 
fishing  vessel  has  been  issued  a  valid 
management  area  designation  certificate 
or  valid  limited  access  American  lobster 


permit  specifying  such  management 
areaCs)  as  required  under  §  697.4(a)(7). 

(2)  In  addition  to  the  prohibitions 
specified  in  §600.725  of  this  chapter 
and  the  prohibitions  specified  in 
paragraph  (c)(1)  of  this  section,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(i)  Retain  on  board,  land,  or  possess 
American  lobsters  unless: 

(A)  The  American  lobsters  were 
harvested  by  a  vessel  that  has  been 
issued  and  carries  on  board  a  valid 
Federal  limited  access  American  lobster 
permit  under  §  697.4;  or 

(B)  The  American  lobsters  were 
harvested  by  a  vessel  without  a  valid 
Federal  limited  access  American  lobster 
permit  and  that  fishes  for  American 
lobsters  exclusively  in  state  waters;  or 

(C)  The  American  lobsters  were 
harvested  by  a  charter  boat,  head  boat, 
or  commercial  dive  vessel  that  possesses 
six  or  fewer  American  lobsters  per 
person  on  board  the  vessel  and  the 
lobsters  are  not  intended  to  be,  or  are 
not,  traded,  bartered,  or  sold;  or 

(D)  The  American  lobsters  were 
har\'ested  by  a  recreational  fishing 
vessel;  or 

(E)  The  American  lobsters  were 
harvested  by  a  vessel  or  person  holding 
a  valid  State  of  Maine  American  lobster 
permit  or  license  and  is  fishing  under 
the  provisions  of  and  in  the  areas 
designated  in  §697.24. 

(ii)  Sell,  barter,  or  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter,  or 
trade,  or  otherwise  transfer,  for  a 
commercial  purpose,  any  American 
lobsters  from  a  vessel,  unless  the  vessel 
has  been  issued  a  valid  Federal  limited 
access  American  lobster  permit  under 
§  697.4.  or  the  American  lobsters  were 
harvested  by  a  vessel  without  a  valid 
Federal  limited  access  American  lobster 
permit  that  fishes  for  American  lobsters 
exclusively  in  state  waters  or  unless  the 
vessel  or  person  holds  a  valid  State  of 
Maine  American  lobster  permit  or 
license  and  that  is  fishing  under  the 
provisions  of  and  in  the  areas 
designated  in  §  697.24. 

(iii)  To  be.  or  act  as,  an  operator  of  a 
vessel  fishing  for  or  possessing 
American  lobsters  in  or  from  the  EEZ, 
or  issued  a  Federal  limited  access 
American  lobster  permit  under  §  697.4, 
vrithout  having  been  issued  and 
possessing  a  valid  operator's  permit 
under  §697.5. 

(iv)  Purchase,  possess,  or  receive  for 
a  commercial  purpose,  or  attempt  to 
purchase,  possess,  or  receive  for  a 
commercial  purpose,  as.  or  in  the 
capacity  of,  a  dealer,  American  lobsters 
taken  from  or  harvested  by  a  fishing 
vessel  issued  a  Federal  limited  access 
American  lobster  permit,  unless  in 


possession  of  a  valid  dealer's  permit 
issued  under  §697.6. 

(v)  Purchase,  possess,  or  receive  for 
commercial  purposes,  or  attempt  to 
purchase  or  receive  for  commercial 
purposes,  as,  or  in  the  capacity  of,  a 
dealer,  American  lobsters  caught  by  a 
vessel  other  than  one  issued  a  valid 
Federal  limited  access  American  lobster 
permit  under  §697.4.  or  one  holding  or 
owned  or  operated  by  one  holding  a 
valid  State  of  Maine  American  lobster 
permit  or  license  and  fishing  under  the 
provisions  of  and  in  the  areas 
designated  in  §697.24.  unless  the 
American  lobsters  were  harvested  by  a 
vessel  without  a  Federal  limited  access 
American  lobster  permit  and  that  fishes 
for  American  lobsters  exclusively  in 
state  waters. 

(vi)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with  or 
bar  by  command,  impediment,  threat,  or 
coercion  any  NMFS-approved  sea 
sampler/observer  aboard  a  vessel 
conducting  his  or  her  duties  aboard  a 
vessel,  or  any  authorized  officer 
conducting  any  search,  inspection, 
investigation,  or  seizure  in  connection 
with  enforcement  of  this  part,  or  any 
official  designee  of  the  Regional 
Administrator  conducting  his  or  her 
duties. 

(vii)  Refuse  to  carry  a  sea  sampler/ 
observer  if  requested  to  do  so  by  the 
Regional  Administrator. 

(viii)  Refuse  reasonable  assistance  to 
either  a  NMFS-approved  sea  sampler/ 
observer  conducting  his  or  her  duties 
aboard  a  vessel. 

(ix)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer, 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale,  or 
transfer  of  any  American  lobster. 

(x)  Violate  any  provision  of  this  part, 
the  ACFCMA.  the  Magnuson-Slevens 
Act,  or  any  regulation,  permit,  or 
notification  issued  under  the  ACFCMA. 
the  Magnuson-Stevens  Act,  or  these 
regiUations. 

(xi)  Retain  on  board,  land,  or  possess 
any  American  lobsters  harvested  in  or 
from  the  EEZ  in  violation  of  §  697.20. 

(xii)  Ship,  transport,  offer  for  sale, 
sell,  or  purchase,  in  interstate  or  foreign 
commerce,  any  whole  live  American 
lobster  in  violation  of  §  697.20. 

(xiii)  Fish,  or  be  in  the  areas  described 
in  §  697.23(b)(2).  (c)(2),  (d)(2),  and  (e)(2) 
on  a  fishing  vessel  with  mobile  gear 
during  the  time  periods  specified  in 
§697.23(b)(l),  (c)(1),  (d)(1).  and  (e)(1), 
except  as  provided  in  §697. 23(b)(1). 
(c)(1),  (d)(1),  and  (e)(1). 

(xiv)  Fish,  or  be  in  the  areas  described 
in  §  697.23(b)(2).  (c)(2).  and  (d)(2)  on  a 
fishing  vessel  with  lobster  trap  gear  on 


board  during  the  time  periods  specified 
in  § 697.23(b)(1).  (c)(1).  and  (d)(1). 

(x\')  Deploy  or  fail  to  remove  lobster 
trap  gear  in  the  areas  described  In 
§ 697.23(b)(2),  (c)(2).  and  (d)(2)  during 
the  time  periods  specified  in 
§  697.23(b)(1).  (c)(1).  and  (d)(1). 

(xvi)  Violate  any  terms  of  a  letter 
authorizing  exempted  fishing  pursuant 
lo  §  697.22  or  to  fail  to  keep  such  letter 
aboard  the  vessel  during  the  time  period 
of  the  exempted  fishing. 

(xvii)  Possess,  deploy,  fish  with,  haul, 
harvest  lobster  from,  or  carry  aboard  a 
vessel  any  trap  gear  on  a  fishing  trip  in 
the  EEZ  on  a  vessel  that  fishes  for,  takes, 
catches,  or  harvests  lobster  by  a  method 
other  than  traps. 

(xviii)  Fish  for.  take,  catch,  or  harvest 
lobster  on  a  fishing  trip  in  the  EEZ  by 
a  method  other  than  traps,  in  excess  of 
100  lobsters  (or  parts  thereof),  for  each 
lobster  day-at-sea  or  part  of  a  lobster 
day-at-sea.  up  to  a  maximum  of  500 
lobsters  (or  parts  thereof)  for  any  one 
trip  unless  otherwise  restricted  by 
§64B.80(a)(3)(i),  (a)(4)(i)(A),  (a)(8)(i). 
(a)(9)(i)(D),  (a)(12)(i)(A),  (a)(13)(i)(A). 
(b)(3)(ii)  or  §697.7(c)(2)(i)(C)  of  this 
chapter. 

(xix)  Possess,  retain  on  board,  or  land 
lobster  by  a  vessel  with  any  non-trap 
gear  on  board  capable  of  catching 
lobsters,  in  excess  of  100  lobsters  (or 
parts  thereof),  for  each  lobster  day-al-sea 
or  part  of  a  lobster  day-at-sea,  up  to  a 
maximum  of  500  lobsters  (or  parts 
thereof)  for  any  one  trip  unless 
otherwise  restricted  by  §  648.80(a)(3)(i). 
(a)(4)(i)(A),  (a)(8)(i),  (a)(9)(i)(D). 
(a)(12)(i)(A).  (a)(13)(i)(A).  (b)(3)(ii)  or 
§697.7(c)(2)(i)(C)  of  this  chapter. 

(xx)  Transfer  or  attempt  to  transfer 
American  lobster  bom  one  vessel  to 
another  vessel. 

(3)  Presumptions,  (i)  Any  person 
possessing,  or  landing  American 
lobsters  or  parts  thereof  at  or  prior  to  the 
time  when  those  American  lobsters  are 
landed,  or  are  received  or  possessed  by 
a  dealer  for  the  first  time,  is  subject  to 
all  of  the  prohibitions  specified  in 
paragraph  (c)  of  this  section,  unless  the 
American  lobsters  were  harvested  by  a 
vessel  without  a  Federal  limited  access 
American  lobster  permit  and  that  fishes 
for  American  lobsters  exclusively  in 
state  waters;  or  are  from  a  charter,  head, 
or  commercial  dive  vessel  that  possesses 
or  possessed  six  or  fewer  American 
lobsters  per  person  aboard  the  vessel 
and  the  lobsters  are  not  intended  for 
sale,  trade,  or  barter;  or  are  from  a 
recreational  fishing  vessel. 

(ii)  American  lobsters  or  parts  thereof 
that  are  possessed,  or  landed  at  or  prior 
to  the  time  when  the  American  lobsters 
are  received  by  a  dealer,  or  whole 
American  lobsters  that  are  possessed  by 


a  dealer,  ale  presumed  to  have  been 
harvested  from  the  EEZ  or  by  a  vessel 
with  a  Federal  limited  access  American 
lobster  permit.  A  preponderance  of  all 
submitted  evidence  that  such  American 
lobsters  were  harvested  by  a  vessel 
without  a  Federal  limited  access 
American  lobster  permit  and  fishing 
exclusively  for  American  lobsters  in 
state  or  foreign  waters  will  be  sufficient 
to  rebut  this  presumption. 

(iii)  The  possession  of  egg-bearing 
female  American  lobsters,  V-notched 
female  American  lobsters.  American 
lobsters  that  are  smaller  than  the 
minimum  size  set  forth  in  §  697.20(b),  or 
lobster  parts,  possessed  at  or  prior  to  the 
time  when  the  aforementioned  lobsters 
or  parts  are  received  by  a  dealer,  will  be 
prima  facie  evidence  that  such 
American  lobsters  or  parts  were  taken  or 
imported  in  violation  of  these 
regulations.  A  preponderance  of  all 
submitted  evidence  thai  such  American 
lobsters  were  har\'ested  by  a  vessel  not 
holding  a  permit  under  this  part  and 
fishing  exclusively  within  state  or 
foreign  waters  will  be  sufficient  to  rebut 
the  presumption. 

(d)  Adantic  sturgeon  fishery.  In 
addition  to  the  prohibitions  set  forth  in 
§  600.725,  it  is  unlawful  for  any  person 
to  do  any  of  the  following: 

(1)  Fish  for  Atlantic  sturgeon  in  the 
EEZ. 

(2)  Harvest  any  Atlantic  sturgeon  from 
the  EEZ. 

(3)  Possess  any  natural  or  stocked 
Atlantic  sturgeon  in  or  from  the  EEZ. 

(4)  Retain  any  Atlantic  sturgeon  taken 
in  or  from  the  EEZ. 

(5)  Possess  any  natural  Atlantic 
sturgeon  parts,  including  Atlantic 
sturgeon  eggs,  in  the  EEZ. 

§697.8    Veuel  Mentmcatlon. 

(a)  Vessel  name  and  official  number. 
Each  fishing  vessel  issued  a  limited 
access  American  lobster  permit  and  over 
25  ft  (7.6  m)  in  registered  length  must: 

(1)  Have  affixed  permanently  its  name 
on  the  port  and  starboard  sides  of  the 
bow  and.  if  possible,  on  its  stem. 

(2)  Have  its  official  number  displayed 
on  the  port  and  starboard  sides  of  the 
deckhouse  or  hull,  and  on  an 
appropriate  weather  deck  so  as  to  be 
clearly  visible  from  enforcement  vessels 
and  aircraft.  The  official  number  is  the ' 
USCG  documentation  number  or  the 
vessel's  state  registration  number  for 
vessels  not  required  to  be  documented 
under  title  46  U.S.C. 

(b)  Numerals.  Except  as  provided  in 
paragraph  (d)  of  this  section,  each 
fishing  vessel  issued  a  limited  access 
American  lobster  permit  must  display 
its  official  number  in  block  arable 
numerals  in  contrasting  color  at  least  18 


inches  (45.7  cm)  in  height  for  fishing 
vessels  over  65  ft  (19.8  m)  in  registered 
length,  and  at  least  10  inches  (25.4  cm) 
in  height  for  all  other  vessels  over  25  ft 
(7.6  m)  in  registered  length.  The 
registered  length  of  a  vessel,  (or 
purposes  of  this  section,  is  that 
registered  length  set  forth  in  USCG  or 
state  records. 

(c)  Duties  of  owner.  The  owner  of  each 
vessel  issued  a  limited  access  American 
lobster  permit  shall  ensure  that — 

(1)  The  vessel's  name  and  official 
number  are  kept  clearly  legible  and  in 
good  repair. 

(2)  No  part  of  the  vessel,  its  rigging, 
its  fishing  gear,  or  any  other  object 
obstructs  the  view  of  the  official  number 
fit>m  any  enforcement  vessel  or  aircraft. 

(d)  Non-permanent  marking.  Vessels 
over  25  ft  (7.6  ra)  in  registered  length, 
fishing  in  the  EEZ  and  carrying 
recreational  fishing  parties  on  a  per 
capita  basis  or  by  charter  must  use 
markings  that  meet  the  above 
requirements,  except  for  the 
requirement  that  they  be  affixed 
permanently  to  the  vessel.  The  non- 
permanent  markings  must  be  displayed 
in  conformit>-  with  the  aforementioned 
requirements. 

S  697.9    FacilitMkMi  of  •ntorcwnwrt. 

(a)  Generai.  See  §  600.504  of  this 
chapter. 

(b)  Radio  hails.  Permit  holders,  while 
underway,  must  be  alert  for 
communication  conveying  enforcement 
instructions  and  immediately  answer 
via  VHF-FM  radio,  channel  16.  when 
hailed  by  an  enforcement  officer. 
Vessels  not  required  lo  have  VHF-FM 
radios  by  the  Coast  Guard  are  exempt 
from  this  requirement. 

§697.10    PwiatHM. 

See  §600.735  of  this  chapter. 

§  697  1 1    Civil  procadum. 

The  civil  procedure  regulations  at  15 
CFR  part  904  apply  to  civil  penalties, 
permit  sanctions,  seizures,  and 
forfeitures  under  the  Atlantic  Striped 
Bass  Conser\'ation  Act  and  the 
ACFCMA,  and  to  the  regulations  of  this 
part. 

§697.12    At-*u  sea  uinpler/oOterver 
coverage. 

(a)  The  Regional  Administrator  may 
request  any  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
to  carry  a  NMFS-approved  sea  sampler/ 
observer.  If  requested  by  the  Regional 
Administrator  to  carry  a  sea  sampler/ 
observer,  a  vessel  may  nol  engage  in  any 
fishing  operations  in  the  respective 
fishery  unless  a  sea  sampler/obsener  is 
on  board,  or  unless  the  requirement  is 
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waived,  as  specified  in  paragraph  (c)  of 
this  section. 

(b)  If  requested  in  writing  by  the 
Regional  Administrator  to  carry  an  sea 
sampler/observer,  it  is  the  responsibility 
of  the  vessel  owner  to  arrange  for  and 
facilitate  sea  sampler/observer 
placement.  Owners  of  vessels  selected 
for  sea  sampler/observer  coverage  must 
notify  the  appropriate  Regional  or 
Science  and  Research  Administrator,  as 
specified  by  the  Regional  Administrator, 
before  commencing  any  Bshing  trip  that 
may  result  in  the  harvest  of  resources  of 
the  respective  fisher\'.  Notification 
procedures  will  be  specified  in  election 
letters  to  vessel  owners. 

(c)  The  Regional  Administrator  may 
waive  in  writing  the  requirement  to 
carry  a  sea  sampler/observer  if  the 
facilities  on  a  vessel  for  housing  the  sea 
sampler/observer,  or  for  carrying  out  sea 
sampler/observer  functions,  are  so 
inadequate  or  unsafe  that  the  health  or 
safety  of  the  sea  sampler/ observer,  or 
the  safe  operation  of  the  vessel,  would 
be  jeopardized. 

(d)  An  owner  or  operator  of  a  vessel 
on  which  a  NMFS-approved  sea 
sampler/observer  is  embarked  must: 

(1)  Provide  acconunodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew. 

(2)  Allow  the  sea  sampler/observer 
access  to  and  use  of  the  vessel's 
communications  equipment  and 
persormel  upon  request  for  the 
transmission  and  receipt  of  messages 
related  to  the  sea  sampler's/observer's 
duties. 

(3)  Provide  true  vessel  locations,  by 
latitude  and  longitude  or  loran 
coordinates,  as  requested  by  the  sea 
sampler/observer,  and  allow  the  sea 
sampler/observer  access  to  and  use  of 
the  vessel's  navigation  equipment  and 
personnel  upon  request  to  determine  the 
vessel's  position. 

(4)  Notify  the  sea  sampler/observer  in 
a  timely  fashion  of  when  fishing 
operations  are  to  t)egin  and  end. 

(5)  Allow  for  the  embarking  and 
debarking  of  the  sea  sampler/observer, 
as  specified  by  the  Regional 
Administrator,  ensuring  that  transfers  of 
sea  samplers/observers  at  sea  are 
accomplished  in  a  safe  manner,  via 
small  boat  or  raft,  during  daylight  hours 
as  weather  and  sea  conditions  allow, 
and  with  the  agreement  of  the  sea 
samplers/observers  involved. 

16}  Allow  the  sea  sampler/observer 
&ee  and  unobstructed  access  to  the 
vessel's  bridge,  working  decks,  holding 
bins,  weight  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish. 

(7)  Allow  the  sea  sampler/observer  to 
inspect  and  copy  the  vessel's  log. 


communications  log,  and  records 
associated  with  the  catch  and 
distribution  of  fish  for  that  trip. 

(e|  The  owner  or  operator  of  a  vessel 
issued  a  Federal  limited  access 
American  lobster  permit,  if  requested  by 
the  sea  sampler/observer  also  must: 

(1)  Notify  the  sea  sampler/observer  of 
any  sea  turtles,  marine  mammals,  or 
other  specimens  taken  by  the  vessel. 

(2)  Provide  the  sea  sampler/observer 
with  sea  turtles,  marine  mammals,  or 
other  specimens  taken  by  the  vessel. 

(f)  NMFS  may  accept  sea  sampler/ 
observer  coverage  funded  by  outside 
soiutss  if: 

[IJ  All  coverage  conducted  by  such 
sea  samplers/observers  is  determined  by 
NMFS  to  be  in  compliance  with  NMFS' 
sea  sampler/observer  guidelines  and 
procedures. 

(2)  The  owner  or  operator  of  the 
vessel  complies  with  all  other 
provisions  of  this  part. 

(3)  The  sea  sampler/observer  is 
approved  by  the  Regional 
Administrator. 

Subpart  B — Management  Measures 

§697.17    Non-trap  harvest  restrictions. 

(a)  Non-tmp  landing  limits.  In 
addition  to  the  prohibitions  set  forth  in 
§  600.725  of  this  chapter,  it  is  unlawful 
for  a  vessel  with  any  non-trap  gear  on 
board  capable  of  catching  lobsters,  or, 
that  fishes  for,  lakes,  catches,  or  harvests 
lobster  on  a  fishing  trip  in  or  from  the 
E£Z  by  a  method  other  than  traps,  to 
possess,  retain  on  board,  or  land,  in 
excess  of  100  lobsters  (or  parts  thereof), 
for  each  lobster  day-at-sea  or  part  of  a 
lobster  day-at-sea,  up  to  a  maximum  of 
500  lobsters  (or  parts  thereof]  for  any 
one  trip,  unless  otherwise  restricted  by 
§648.B0(a)(3)(i),  (a)(4)(i)(A),  (a)(8)(i), 
(a)(9)(i)(D),  (a)(12)(i)(A),  (a)(13)(i)(A), 
(b)(3)(ii)  or  §  697.7(c)(2)(i)(C)  of  this 
chapter. 

(b)  All  persons  that  fish  for,  take, 
catch,  or  harvest  lobsters  on  a  fishing 
trip  in  or  from  the  EEZ  are  prohibited 
from  transferring  or  attempting  to 
transfer  American  lobster  from  one 
vessel  to  another  vessel. 

(c)  Any  vessel  on  a  fishing  trip  in  the 
EEZ  that  fishes  for,  takes,  catches,  or 
harvests  lobster  by  a  method  other  than 
traps  may  not  possess  on  board,  deploy, 
fish  with,  or  haul  back  traps. 

S697.18    Lobster  management  areas. 

The  following  lobster  management 
areas  are  established  for  purposes  of 
implementing  the  management 
measures  specified  in  this  part.  (A  copy 
of  a  chart  showing  the  American  lobster 
EEZ  management  areas  is  available 
upon  request  to  the  Office  of  the 


Regional  Administrator,  NMFS,  1 
Blackburn  Drive,  Gloucester.  MA 
01930.) 

(a)  EEZ  Nearshore  Management  Area 
1.  EEZ  Nearshore  Management  Area  1  is 
defined  by  the  area,  including  state  and 
Federal  waters  that  are  near-shore  in  the 
Gulf  of  Maine,  bounded  by  straight  lines 
connecting  the  following  points,  in  the 
order  stated,  and  the  coastline  of  Maine, 
New  Hampshire,  and  Massachusetts  to 
the  northernmost  point  on  Cape  Cod: 


Point 

l4Mitude 

Longitude 

A  

43-58- N. 

6r22'  W. 

B 

43-41' N. 

68-00'  W. 

C 

43-12' N. 

69-00'  W. 

D 

42-49'  N. 

69-40- W 

E  

42-15.5' N. 

69-40'  W 

G 

42-05.5'  N. 

70-14'W. 

G1  

42-04,25'  N. 

70-17.22' W. 

G2 

42-02.84'  N. 

70-16.1 'W. 

G3 

42-03.35'  N. 

70-14.2- W. 

Along  the  coastline  of  Massachusetts, 
New  Hampshire,  Maine,  and  the 
seaward  E£Z  boundary  back  to  point  A. 

(b)  EEZ  Nearshore  Management  Area 
2.  EEZ  Nearshore  Management  Area  2  is 
defined  by  the  area,  including  state  and 
Federal  waters  that  are  near-shore  in 
Southern  New  England,  bounded  by 
straight  lines  coimecting  the  following 
points,  in  the  order  stated: 


Point 

Utitude 

Longitude 

H 

1  

41-40- N. 
41-15'  N. 
41-21.5- N. 
41-10-  N. 
40-55' N. 
40-27.5'  N 
40=45.5'  N. 

41 -or  N. 

41-06.5- N. 
41-11-30- N. 
41°18'30"  N. 

70-00- W 
70-00- W. 

J 

K  

L  

M  

N 

0 

P 

Q 

R  

69°1ffW. 
69-06.5-  W. 
68-54- W. 
72-14'  W. 
71-34'  W 
71-43'  W. 
71-47- W. 
71»47'15"W. 
71'54'30"W 

From  point  "R  "  along  the  maritime 
boundary  between  Connecticut  and 
Rhode  Island  to  the  coastal  Connecticut/ 
Rhode  Island  boundary  and  then  back  to 
point  "H"  along  the  Rhode  Island  and 
Massachusetts  coast. 

(c)  Area  2/3  Overlap.  The  Area  2/3 
Overlap  is  defined  by  the  area, 
comprised  entirely  of  Federal  waters, 
bounded  by  straight  lines  connecting 
the  following  points,  in  the  order  stated: 


Point 

Latitude 

Longitude 

K  

L  

M   

N ..: 

41-10- N. 

40-55' N. 

40-27.5'  N. 

i  40-45.5'  N. 

69-06.5'  W 
68-54' W. 
72-14'  W. 
71-34' W. 

(d)  EEZ  Offshore  Management  Area  3. 
EEZ  Offshore  Management  Area  3  is 
defined  by  the  area,  comprised  entirely 
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of  Federal  waters,  bounded  by  straight 
lines  connecting  the  following  points,  in 
the  order  stated: 


Point 


A  ... 
B  ... 
C... 
D... 
E  ... 
F  ... 
K... 
N... 
M  .. 
U... 
V.„ 
X  ,., 
Y  ,„ 
Z  „. 
ZA 
ZB  . 
ZC 


Latitude       i      Longitude 


43-58- N. 
43-41' N. 
43-12-  N. 
42-49'  N. 
42-15.5'  N. 
42-10-  N. 
41-10-  N. 
40-45.5-  N 
40-27.5-  N. 
40-12.5-  N. 
39-50- N. 
38-39.5-  N. 
38-1?  N. 
37-12- N. 
35-34' N. 
35-14.5' N 
35-14.5'  N 


From   point  "ZC"  along 
boundary  to  point  "A". 


67-22- W. 
68-00-  W. 
69-00'  W 
69-40'  W 
69-40'  W. 
69-56'  W. 
69-06.5'  W. 
71-34' W. 
72-14'  W. 
72-48.5'  W. 
]  73-01' W 
73-40'  W. 
73-55'  W. 
74-44'  W. 
74-51' W. 
75-31' W. 
71-24' W. 
the  seaward  EEZ 


(e)  EEZ  Nearshore  Management  Area 
■4.  EEZ  Nearshore  Management  Area  4  is 
defined  by  the  area,  including  stale  and 
Federal  waters  that  are  near-shore  in  the 
northern  Mid-Atlantic,  bounded  by 
straight  lines  connecting  the  following 
points,  in  the  order  stated: 


Point 

Latitude 

Longitude 

M  

40-27.5'  N. 

72-14-  W. 

N 

40-45.5'  N 

71-34- W. 

0 

41=07-  N. 

71-43- W 

P 

41=06,5- N, 

7i=4rw. 

s 

40-58- N. 

72-00-  W. 

T  

41-00.5' N 

72-00-  W. 

From  Point  "T'.  along  the  New  York/New 
Jersey  coast  to  Point  "W" 

W I  39-50-  N.  74-09-  W. 

V  39-50- N.  '  73-01' W. 

U  <  40-12.5'  N,  .  72-48.5'  W. 

From  Point  "U"  bat*  to  Polnl  "M" 

(f)  EEZ  Nearshore  Management  Area 
5.  EEZ  Nearshore  Management  Area  5  is 
defined  by  the  area,  including  state  and 
Federal  waters  that  are  near-shore  in  the 
southern  Mid-Atlantic,  bounded  by 
straight  lines  connecting  the  following 
points,  in  the  order  stated: 


Point 


Latitude  Longitude 


W  - _    39-50-  N.  i  74-09'  W. 

V 39-50' N  73-01 'W. 

X  _ 38-39.5'  N.  73-40'  W 

Y  38-1?  N.  73-55'  W. 

Z  37-12- N.  74-44' W. 

ZA  35-34- N  74-51- W 

ZB  I  35-14.5'  N.  75-31'  W. 

From  Pant  "ZB"  along  ttie  coasts  of  North 

Carolina.    Virginia,    Maryiar>d.    Delaware. 

New  Jersey  tiack  to  Poirrt  "W". 

(g)  Nearshore  Management  Area  6. 
The  Nearshore  Management  Area  6  is 
defined  by  the  area,  including  New  York 
and  Connecticut  state  waters,  bounded 


by  straight  lines  connecting  the 
following  points,  in  the  order  stated: 


Pant 


Latitude       i      Longitude 


I  71-47'  W 
71 -47'!  5"  W. 
7r54'30"W. 


T  41-00.5'  N.  72-00'  W. 

S  I  40-58'  N,  72'00'  W. 

From  Point  "S".  boundary  follows  llie  3  mile 
limit  of  New  Yort(  as  it  curves  around 
Montauk  Point  to  Point  ■P" 

P I  41^06.5' N. 

Q I  41-11-30"  N. 

R I  41-18-30"  N, 

From  point  "R".  along  the  maritime  txiundary 
between  Connecticut  and  Rhode  Island  to 
the  coast;  then  west  along  the  coast  of 
Connecticut  to  the  weslem  entrance  of 
Long  Island  Soured;  then  east  along  the 
New  York  coast  of  Long  Island  Sound  and 
back  to  Potnl  'T'. 

(h)  EEZ  Nearshore  Outer  Cape  Lobster 
Management  Area.  EEZ  Nearshore 
Outer  Cape  Lobster  Management  Area  is 
defined  by  the  area,  including  state  and 
Federal  waters  off  Cape  Cod,  bounded 
by  straight  lines  connecting  the 
following  points,  in  the  order  stated: 


Point 

Latitude 

Longitude 

F  

42-10'  N. 

1  69-56'  W. 

G 

42-05.5'  N 

70-14'  W. 

Gl  

42-04.25'  N. 

70-17.22- W 

G2 

42=02.84'  N. 

70-16.1' W. 

G3 

42=03.35'  N. 

70=14.2- W, 

From  Point  G3  along  the  outer  Cape  Cod 
coast  to  Point  H 

H  I  41-40- N.  I  70=00- W, 

I  41=15' N,  i  70-00' W. 

J I  41-21.5-N.  69'16'W. 

From  Point  "J"  lack  to  Point  "F ". 

(i)  NMFS  may,  consistent  with 
§697.25,  implement  management 
meastu'es  necessary  for  each 
management  area,  in  order  to  end 
overfishing  and  rebuild  stocks  of 
American  lobster. 

§697.19    Trap  limits  and  trap  tag 
rsqufrements  for  vessels  fishing  witti  traps. 

(a)  Trap  limits  for  vessels  fishing  or 
authorized  to  fish  in  any  Nearshore 
Management  Area.  (1)  Beginning 
Ianuar\'  5,  2000,  through  April  30,  2000, 
vessels  fishing  in  any  EEZ  management 
area  except  EEZ  Offshore  Management 
Area  3,  shall  not  fish  with,  deploy  in, 
possess  in,  or  haul  back  from  such  area 
more  than  1 ,000  traps. 

(2)  Beginning  May  1,  2000.  vessels 
fishing  in  or  issued  a  management  area 
designation  certificate  or  valid  limited 
access  American  lobster  permit 
specif>'ing  the  EEZ  Nearshore 
Management  Areals)  and  the  Area  2/3 
0\'erlap.  or.  only  the  Area  2/3  Overlap, 
shall  not  fish  with,  deploy  in.  possess 
in,  or  haul  back  from  such  area  more 
than  800  traps. 


(b)  Trap  limits  for  vessels  fishing  or 
authorized  to  fish  in  the  EEZ  Offshore 
Management  Area.  (1)  Begiiming 
January  5.  2000.  through  April  30.  2000. 
vessels  fishing  only  EEZ  Offshore 
Management  Area  3,  or,  fishing  only 
EEZ  Offshore  Management  Area  3  and 
the  Area  2/3  Overlap,  shall  not  fish 
with,  deploy  in,  possess  in.  or  haul  back 
from  such  area  more  than  2,000  traps. 

(2)  Beginning  May  1 .  2000,  vessels 
fishing  only  in  or  issued  a  management 
area  designation  certificate  or  valid 
limited  access  American  lobster  permit 
specifying  only  EEZ  Offshore 
Management  Area  3,  or,  specifi,'ing  only 
EEZ  Offshore  Management  Area  3  and 
the  Area  2/3  Oierlap,  shall  not  fish 
with,  deploy  in.  possess  in,  or  haul  back 
tom  such  area  more  than  1 ,800  traps. 

(c)  Trap  tag  requirements  for  i-essels 
fishing  with  traps.  Begiiming  May  1 , 
2000,  any  lobster  trap  fi.shed  in  F'ederal 
waters  must  have  a  valid  Federal  lobster 
trap  tag  permanently  attached  to  the 
trap  bridge  or  central  cross-member. 

(d)  In  any  fishing  year,  the  maximum 
number  of  tags  authorized  for  direct 
purchase  by  each  permit  holder  is  the 
applicable  trap  limit  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
plus  an  additional  1 0  percent  to  cover 
trap  loss. 

§697.20    Size,  harvesting  and  landing 
requirements. 

(a)  Condition.  By  being  issued  a 
Federal  limited  access  American  lobster 
permit,  the  vessel  owner  is  subject  to  all 
measures  in  this  subpart,  unless 
otherwise  specified,  regardless  of  where 
American  lobsters  were  harvested. 

(b)  Carapace  length.  (1)  The  minimum 
carapace  length  for  all  American 
lobsters  har\'esled  in  or  irom  the  EEZ  is 
3'/,  inches  (8.26  cm). 

(2)  The  minimum  carapace  length  for 
all  American  lobsters  landed,  harvested, 
or  possessed  by  vessels  issued  a  Federal 
limited  access  American  lobster  permit, 
is  3V«  inches  (8.26  cm). 

(3)  The  maximtmi  carapace  length  for 
all  American  lobster  harvested  in  or 
from  EEZ  Nearshore  Management  Area 
1,  as  defined  in  §697. 18(a)(1).  is  5 
inches  (12.7  cm).  Any  vessel  fishing  in 
or  permitted  to  fish  in  EEZ  Nearshore 
Management  Area  1  must  comply  with 
the  5  inch  (12.7  cm)  maximum  carapace 
length  requirement  regardless  of  where 
the  lobsters  are  harvested. 

(4)  No  person  may  ship,  transport, 
offer  for  sale,  sell,  or  ptirchase,  in 
interstate  or  foreign  commerce,  any 
whole  live  American  lobster  that  is 
smaller  than  the  minimum  size 
specified  in  paragraph  (b)  in  this 
section. 
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(c)  MutilaUon.  (1)  Subject  to  the 
rebuttable  presumption  in  §  697.7(c)(3). 
no  person  may  remove  meat  or  any  body 
appendage  from  any  American  lobster 
harvested  in  or  from  the  EEZ  before,  or 
at  the  time  of  landing,  or  have  in 
possession  any  American  lobster  part 
other  than  whole  lobsters,  up  to  the  time 
when  a  dealer  first  receives  or  possesses 
American  lobster. 

(2)  Subject  to  the  rebuttable 
presumption  in  S  697, 7(c)(3),  no  owner, 
operator  or  person  aboard  a  vessel 
issued  a  Federal  American  lobster 
permit  may  remove  meat  or  any  body 
appendage  from  any  American  lobster 
before  or  at  the  time  of  landing,  or  have 
m  possession  any  American  lobster  part 
other  than  whole  lobsters,  up  to  the  time 
when  a  dealer  first  receives  or  possesses 
American  lobster. 

(d)  Berried  females.  (1)  Any  berried 
female  harvested  in  or  from  the  EEZ 
must  be  returned  to  the  sea 
immediately. 

(2)  Any  berried  female  harvested  or 
possessed  by  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
must  be  returned  to  the  sea 
immediately. 

(3)  No  vessel,  or  owner,  operator  or 
person  aboard  a  vessel  issued  a  Federal 
limited  access  American  lobster  permit 
may  possess  any  berried  female. 

(4)  No  person  may  possess,  ship, 
transport,  offer  for  sale,  sell,  or 
purchase,  in  interstate  or  foreign 
commerce,  any  berried  female  as 
specified  in  paragraph  (d)  of  this 
section. 

(e)  Removal  of  eggs.  (1)  No  person 
may  remove,  including,  but  not  limited 
to,  the  forcible  removal  and  removal  by 
chemicals  or  other  substances  or 
liquids,  extruded  eggs  attarJied  to  the 
abdominal  appendages  from  any  female 
American  lobster. 

(2)  No  owner,  operator  or  person 
aboard  a  vessel  issued  a  Federal  limited 
access  American  lobster  permit  may 
remove,  including  but  not  limited  to, 
the  forcible  removal,  and  removal  by 
chemicals  or  other  substances  or 
liquids,  extruded  eggs  attached  to  the 
abdominal  appendages  from  any  female 
,\merican  lobster. 

(3)  No  person  may  possess,  ship, 
transport,  offer  for  sale,  sell,  or 
purchase,  in  interstate  or  foreign 
commerce,  any  whole  live  American 
lobster  that  bears  evidence  of  the 
removal  of  extruded  eggs  from  its 
abdominal  appendages  as  specified  in 
paragraph  (e)  of  this  section. 

(f)  Spearing.  (1)  No  person  may  spear 
any  American  lobster  in  the  EEZ. 

(2)  No  person  on  a  vessel  issued  a 
Federal  lobster  license  may  spear  a 
lobster. 


(3)  No  person  may  harvest  or  possess 
any  American  lobster  which  has  been 
speared  in  the  EEZ. 

(4)  No  person  may  possess,  ship, 
transport,  offer  for  sale,  sell,  or 
purchase,  in  interstate  or  foreign 
commerce,  any  American  lobster  which 
has  been  speared. 

§697.21     Gear  identification  and  mahtlng, 
escape  vent  maximum  trap  tize,  and  ghost 
panel  rsqulraments. 

(a)  Gear  identification  and  marking. 
All  lobster  gear  deployed  or  possessed 
in  the  EEZ.  or,  deployed  or  possessed  by 
a  person  on  or  from  a  vessel  issued  a 
Federal  limited  access  American  lobster 
permit,  and  not  permanently  attached  to 
the  vessel  must  be  legibly  and  indelibly 
marked  with  the  following: 

(1)  Identification.  Effective  through 
April  30,  2000,  all  lobster  gear  must  be 
marked  with  the  following  code  of 
identification: 

(i)  A  number  assigned  by  the  Regional 
Administrator;  or 

(ii)  Whatever  positive  identification 
marking  is  required  by  the  vessel's 
home-port  state. 

(2)  Identification  and  trap  tagging. 
Beginning  May  1 .  2000.  lobster  gear 
must  be  marked  with  a  trap  tag  (as 
specified  in  §697.19)  with  the  following 
code  of  identification; 

(i)  A  number  assigned  by  the  Regional 
Administrator;  or 

(ii)  Whatever  positive  identification 
marking  is  required  by  the  vessel's 
home-pori  state. 

(b)  Deployment  and  gear 
configuration.  In  the  areas  of  the  EEZ 
described  in  paragraph  (b)(4)  of  this 
section,  lobster  trap  trawls  are  to  be 
displayed  and  configured  as  follows: 

(1)  Lobster  trap  trawls  of  three  or 
fewer  traps  deployed  in  the  EEZ  must  be 
attached  to  and  marked  with  a  single 
buoy. 

(2)  Lobster  trap  trawls  consisting  of 
more  than  three  traps  must  have  a  radar 
reflector  and  a  single  flag  or  petmant  on 
the  westernmost  end  (marking  the  half 
compass  circle  fit)m  magnetic  south 
through  west,  to  and  including  north], 
while  the  easternmost  end  (meaning  the 
half  compass  circle  from  magnetic  north 
through  east,  lo  and  including  south)  of 
an  American  lobster  trap  trawl  must  be 
configured  with  a  radar  reflector  only. 
Standard  tetrahedral  comer  radar 
reflectors  of  at  least  8  inches  (20.32  cm) 
[both  in  height  and  width,  and  made 
from  metal)  must  be  employed.  (A  copy 
of  a  diagram  showing  a  standard 
tetrahedral  comer  radar  reflector  is 
available  upon  request  to  the  Office  of 
the  Regional  Administrator.) 

(3)  No  American  lobster  trap  trawl 
shall  exceed  1.5  nautical  miles  (2.78 


km)  in  length,  as  measured  from  radar 
reflector  to  radar  reflector. 

(4)  Gear  deployment  and 
configuration  requirements  specified  in 
paragraphs  (b)ll)  through  (h)(3)  of  this 
section  apply  in  the  following  areas: 

(i)  Gulf  of  Maine  gear  area.  Gulf  of 
Maine  gear  area  is  defined  as  all  waters 
of  the  EEZ  north  of  42°20'  N.  lat. 
seaward  of  a  line  drawn  12  nautical 
miles  (22.2  km)  bom  the  baseline  of  the 
territorial  sea; 

(ii)  Georges  Bank  gear  area.  Georges 
Bank  gear  area  is  defined  as  all  waters 
of  the  EEZ  south  of  42'=20'  N.  lat.  and 
east  of  70°00'  W.  long,  or  the  outer 
boundary  of  the  territorial  sea, 
whichever  lies  farther  east; 

(iii)  Southern  New  England  gear  area. 
Southern  New  England  gear  area  is 
defined  as  all  waters  of  the  EEZ  west  of 
70=00' W.  long.,  east  of  71=30' W.  long, 
at  a  depth  greater  than  25  fathoms 
(45.72  m);  and 

(iv)  Mid-Atlantic  gear  area.  Mid- 
Atlantic  gear  area  is  defined  as  all 
waters  of  the  EEZ,  west  of  71°30'  W. 
long,  and  north  of  36=33'  N.  lat.  at  a 
depth  greater  than  40  fathoms  (73.15  m). 

(c)  Escape  vents.  (1)  All  American 
lobster  traps  deployed  or  possessed  in 
the  EEZ.  or,  deployed  or  possessed  by 
a  person  on  or  from  a  vessel  issued  a 
Federal  limited  access  American  lobster 
permit  as  specified  under  §697.4,  must 
include  either  of  the  following  escape 
vents  in  the  parlor  section  of  the  trap, 
located  in  such  a  maimer  that  it  will  not 
be  blocked  or  obstructed  by  any  portion 
of  the  trap,  associated  gear,  or  the  sea 
floor  in  normal  use: 

(i)  A  rectangular  portal  with  an 
unobstructed  opening  not  less  than 
I'ViB  inches  (4.92  cm)  by  5%  inches 
(14.61  cm); 

(ii)  Two  circular  portals  with 
unobstructed  openings  not  less  than 
2'/iB  inches  (6.19  cm)  in  diameter. 

(2)  The  Regional  Administrator  may, 
at  the  request  of,  or  after  consultation 
with,  the  Commission,  approve  and 
specify,  through  a  technical  amendment 
of  this  final  rule,  any  other  type  of 
acceptable  escape  vent  that  the  Regional 
Administrator  finds  to  be  consistent 
with  paragraphs  (c)(l)(i)  and  (ii)  of  this 
section. 

(d)  Ghost  panel.  (1)  Lobster  traps  not 
constructed  entirely  of  wood  (excluding 
heading  or  parlor  twine  and  the  escape 
vent)  must  contain  a  ghost  panel  located 
in  the  outer  parlor(s)  of  the  trap  and  not 
in  the  bottom  of  the  trap  constructed  of. 
or  fastened  to  the  trap  with,  one  of  the 
following  untreated  materials:  Wood 
lath,  cotton,  hemp,  sisal  or  jute  twine 
not  greater  than  Vm  inch  (0.48  cm)  in 
diameter,  or  non-stainless,  uncoated 
ferrous  metal  not  greater  than  ^/32  inch 
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(0.24  cm)  in  diameter  and  covering  a 
rectangular  opening  not  less  than  3  'A 
inches  (9.53  cm)  by  3^^  inches  (9.53 
cm).  The  door  of  the  trap  may  serve  as 
the  ghost  panel,  if  fastened  with  one  of 
these  materials. 

(2)  The  Regional  Administrator  may. 
at  the  request  of.  or  after  consultation 
with,  the  Conunission,  approve  and 
specify,  through  a  technical  amendment 
of  this  rule,  any  other  design, 
mechanism,  material,  or  other  parameter 
that  serves  to  create  an  escape  portal  not 
less  than  3Vt  inches  (9.53  cm)  by  3^/4 
inches  (9.53  cm). 

(e)  Maximum  trap  size.  (!)  ££Z 
Nearshore  Management  Area  maximum 
trap  size,  (i)  Beginning  January  5.  2000, 
American  lobster  traps  deployed  or 
possessed  in  the  EEZ,  or,  deployed  or 
possessed  by  a  person  on  or  from  a 
vessel  issued  a  Federal  limited  access 
American  lobster  permit  as  specified 
under  §697.4,  if  deployed  or  possessed 
by  a  person  or  vessel  permitted  to  fish 
in  any  EEZ  Nearshore  Management  Area 
(Area  1.  Outer  Cape,  Area  2,  Area  4. 
Area  5.  or  Area  6)  and  the  Area  2/3 
Overlap,  or  only  in  the  Area  2/3  Overlap 
shall  not  exceed  25,245  cubic  inches 
(413,690  cubic  centimeters)  in  volume, 
as  measured  on  the  outside  portion  of 
the  trap,  exclusive  of  the  runners; 

(ii)  Beginning  May  1.  2003.  American 
lobster  traps  deployed  or  possessed  in 
the  EEZ,  or.  deployed  or  possessed  by 
a  person  on  or  from  a  vessel  issued  a 
Federal  limited  access  American  lobster 
permit  as  specified  under  §  697.4,  if 
deployed  or  possessed  by  a  person  or 
vessel  permitted  to  fish  in  any  EEZ 
Nearshore  Management  Area  (Area  1 , 
Outer  Cape,  Area  2,  Area  4,  Area  5,  or 
Area  6)  and  the  Area  2/3  Overlap,  or 
only  in  the  Area  2/3  Overlap,  shall  not 
exceed  22,950  cubic  inches  (376.081 
cubic  centimeters)  in  volume  as 
measured  on  the  outside  portion  of  the 
trap,  exclusive  of  the  nmners. 

(2)  EEZ  Offshore  Management  Area 
maximum  trap  size,  (i)  Begiiming 
January  5,  2000,  American  lobster  traps 
deployed  or  possessed  in  the  EEZ,  or. 
deployed  or  possessed  by  a  person  on  or 
fit>m  a  vessel  issued  a  Federal  Umited 
access  American  lobster  permit  as 
specified  imder  §  697.4,  if  deployed  or 
possessed  by  a  person  or  vessel 
permitted  to  fish  only  in  EEZ  Offshore 
Management  Area  3  or  only  in  EEZ 
Offshore  Management  Area  3  and  the 
Area  2/3  Overlap,  shall  not  exceed 
33,110  cubic  inches  (542,573  cubic 
centimeters)  in  volume  as  measured  on 
the  outside  portion  of  the  trap,  exclusive 
of  the  runners: 

(ii)  Beginning  May  1.  2003.  American 
lobster  traps  deployed  or  possessed  in 
the  EEZ,  or,  deployed  or  possessed  by 


a  person  on  or  from  a  vessel  issued  a 
Federal  limited  access  American  lobster 
permit  as  specified  under  §  697.4,  if 
deployed  or  possessed  by  a  person  or 
vessel  permitted  to  fish  only  in  EEZ 
Offshore  Management  Area  3  or  only  in 
EEZ  Offshore  Management  Area  3  and 
the  Area  2/3  Overlap,  shall  not  exceed 
30,100  cubic  inches  (493,249  cubic 
centimeters)  in  volume  as  measured  on 
the  outside  portion  of  the  trap,  exclusive 
of  the  mimers. 

(f)  Enforcement  action.  Unidentified, 
unmarked,  unvented,  improperly  vented 
American  lobster  traps,  or,  beginning 
May  1 ,  2000,  any  untagged  American 
lobster  traps,  or  any  lobster  traps  subject 
lo  the  requirements  and  specifications 
of  §  697.21 .  which  fail  to  meet  such 
requirements  and  specifications  may  be 
seized  and  disposed  of  in  accordance 
with  the  provisions  of  part  219  of  this 
title. 

{697.22    Exempted  fishing. 

The  Regional  Administrator  may 
exempt  any  person  or  vessel  from  the 
requirements  of  this  part  for  the  conduct 
of  exempted  fishing  beneficial  to  the 
management  of  the  American  lobster, 
weakfish,  Atlantic  striped  bass,  or 
Atlantic  sturgeon,  resource  or  fishery 
pursuant  to  the  provisions  of  §  600.745 
of  this  chapter. 

(a)  The  Regional  Administrator  may 
not  grant  such  exemption  unless  it  is 
determined  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  writh  the  objectives  of  any 
applicable  stock  rebuilding  program,  the 
provisions  of  the  ACFCMA,  the 
Magnuson-Stevens  Act,  and  other 
applicable  law,  and  that  granting  the 
exemption  will  not: 

(1)  Have  a  detrimental  effect  on  the 
American  lobster.  AtianUc  striped  bass, 
weakfish,  or  Atlantic  sturgeon  resource 
or  fishery;  or  ' 

(2)  Create  significant  enforcement 
problems. 

(b)  Each  vessel  participating  in  any 
exempted  fishing  activity  is  subject  to 
all  provisions  of  this  part,  except  those 
explicitly  relating  lo  the  purpose  and 
nature  of  the  exemption.  The  exemption 
will  be  specified  in  a  letter  issued  by  the 
Regional  Administrator  to  each  vessel 
participating  in  the  exempted  activity. 
This  letter  must  be  carried  aboard  the 
vessel  seeking  the  benefit  of  such 
exemption.  Exempted  fishing  activity 
shall  oe  authorized  pursuant  to  and 
consistent  with  §600.745  of  this 
chapter. 

{697.23    Rsstrictsd  gear  arsM. 

(a)  Resolution  of  lobster  gear  conflicts 
with  fisheries  managed  under  the 
Magnuson-Stevens  Act  shall  be  done 


under  provisions  of  §  648.55  of  tliis 
chapter. 

(b)  Restricted  Gear  Area  I—{1) 
Duration — (i)  Mobile  Gear.  From 
October  1  through  |une  IS  of  each 
fishing  year,  no  fishing  vessel  with 
mobile  gear  or  person  on  a  fishing  vessel 
with  mobile  gear  may  fish,  or  be,  in 
Restricted  Gear  Area  I,  as  defined  in 
paragraph  (b)(2)  of  this  section,  unless 
transiting  only,  provided  that  all  mobile 
gear  is  on  board  the  vessel  while  inside 
the  area. 

(ii)  Lobster  trap  gear.  From  June  16 
through  September  30  of  each  fishing 
year,  no  fishing  vessel  with  lobster  trap 
gear  or  person  on  a  fishing  vessel  with 
lobster  trap  gear  may  fish,  and  no 
lobster  trap  gear  may  be  deployed  or 
remain,  in  Restricted  Gear  Area  I  as 
defined  in  paragraph  (h)(2)  of  Ibis 
section. 

(2)  Definition  of  Restricted  Gear  Area 
I.  Restricted  Gear  Area  I  is  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

Inshore  Bounoarv 


Point  to 

1       Latitude 

Longitude 

120  

40°06.4'  N. 

68=35.8' W. 

69    

40°07  9'  N 

68=36  0' W 

70  

40°07i'N. 

68=38  4'  W 

71   

40°06.9'N. 

68'46.5'  W 

72  

40°08.rN. 

68=49.6'  W 

73  

AO-M.VH 

68=51.  a  W 

74   

«o°os.rn. 

68°52.«'  W 

75   

40">03.e'  N. 

68-57 .2'  W 

76  

40«03.6S'  N. 

69°00.0'  W 

77  

40°04.35'  N. 

eroo.s'  w 

78  

40°05i'N. 

69^)0.5'  W 

79  

40'O5.3'  N. 

89"0i.rw 

80  

40°08.9'N. 

69=01.75' W 

81    

♦OMI.O'N. 

69°03.8'W 

82  

40''11.6'N. 

69=06  4'  W 

83  

A0°^02S'  N. 

69=04.4  W 

84  

40n».75'  N. 

88=04.15' W 

8S  

40^».4S'  N. 

69=03.6'  W 

86  

40°06.6S'  N. 

69=03.55'  W 

87  

WOA.y  N. 

69*03  9'  W 

88  

40°02.65'  N. 

69=05  6'  W 

89  

40°02.00'  N. 

69'W.35'  W 

90  

40°02.65'  N. 

69=11, 16W 

91    

40»00.0S'  N. 

69=14.6'  W 

92  

39'57.8'  N. 

69-20.35'  W 

93  

39'>56.6S'  N. 

68=24  4'  W 

94  

39°56.1'N. 

69=26  3S'  W. 

95  

3r56.55'  N. 

69=34  rw 

96  

39°S7.85'N. 

69=35.5'  W 

97   

40°00.65'  N 

69=36.5'  W 

98  

40°00.9'N. 

69=37  3'  «V 

99  

39»59.1S'  N. 

69=37  3-  W 

100  

39°S8.8'N. 

69=38.45' V» 

102  

39«S6.2'  N. 

69=40.2'  W 

103  

3e°SS.75'  N. 

69=41.4' W. 

104  

39»S6.rN. 

69^.6- W 

105  

ag'ST.ss'  N. 

^=54 .05'  W. 

106  

39''S7.4'  N. 

69=55  ?■  W 

107  

39'>S6.9'  N. 

69=57.45'  W 

108  

39*58.25' N. 

To-oacw 

110  

aarsas'H. 

70-04.9'  W 

111    

40'00.7'N. 

70=08.7'  W. 
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Inshore  Boundary— Continued 


Offshore  Boundary— Continued 


Offshore  Boundary — Continued 


Point  to 

Latitude 

l-ongitude 

112  

AO'03.7S'  U. 
AiyOS-Z  H. 
40"U2.45'  N. 
40°02.75'  N. 
39'S9.3'  N. 

70°101S' W 

115  

70°  10.9'  W 

116  

70°14  T  W 

119  

70°16.1' W 

to  181  

70°14.0'W. 

Offshore  Boundary 


Point  to 

Latitude 

Longitude 

181  

119  

39-59.3'  N. 
40'02.75'  N. 

70-14.0'  W.  to 
70°16.1' W. 

Point  to 

Latitude 

Longitude 

69  

40°07.9'N. 

68=36.0' W. 

120  

40°06.4'N. 

68=35.8' W 

121  

ACrOS^S'N. 

68=39.3' W 

122  

AOrOSA-  N. 

68=44.5'  W 

123  ...- 

40°06.0'N. 

68"46.5'W. 

124  

40"07,4'  N. 

68=49.6'  W 

125  

40°05.55'  N. 

68=49.6-  W 

126  

40°03.9'  N. 

68=51.7' W 

127  

40°02.25'  N. 

68=55.4'  W 

12B  

40»02.6'  N. 

69=00.0"  W. 

129  

40°02.75'  N. 

69=00.75'  W. 

1M  

40°04.2'  N. 

69=01.75' W. 

131  

40'06.15'  N. 

69=01 .95' W 

132  

40^7.25'  N. 

69=02.0'  W 

133  

40°08.5'  N. 

69=02.25'  W 

134  

40°09.2'N 

69=t)2  95'  W 

135  

40°09.75'  N. 

69=03.3' W 

136  

40°09.5S'  N. 

69=03.85'  W 

137  

40W.4'  N. 

69=03.4'  W. 

138  

40'>07.2'N. 

69=03.3'  W. 

139  

40'>06.0'N. 

69=03.1' W. 

140  

40°05.4'  N. 

69=03.05'  W. 

141  

40»04.8'  N. 

69=03.05'  W. 

142  

40°03.55'N 

89=03  55' W 

143  

40"01.9'N. 

89=03.95'  W. 

144  

40°01.0'  N. 

60=04.4' W 

146     . 

39°59  9'  N 

68=06.25' W 

147  

40°00  6'N 

69=10  05' W 

148  

39°5955'  N 

69=11.15' W. 

149  

39°57.4S'  N. 

69=16.05'  W. 

ISO  

39°56.1'N. 

69=20.1' W. 

151  

39°54.6'  N. 

69=25.65'  W 

152  

39°54.65'  N 

69=26  9' W 

153  

39°S4.8'  N. 

69=30.95'  W. 

154  

39°54.35'  N. 

69=33.4'  W. 

155  

39=55.0'  N. 

69=34.9'  W. 

156  

39°56.55'  N 

69=36  0' W 

157  

39''57.95'  N. 

69=36.45'  W 

158  

39°58.75'  N 

69=36  3' W 

159  

sg'ss.a'  N. 

69=36.95'  W. 

160  

39°57.95'  N. 

69=38.1 'W. 

161    

39-54.5'  N. 

69=38.25'  W 

162  

39°53  6'  N 

69=46  5'  W 

163  

39°54  7'N 

69=50  0*  W 

164  

39°55  25'  N 

165  

39°55  2'N 

69=53  I'W 

166  

39°54  85'N 

69=53  9' W 

167  

dSfSSr  N. 

69=54.9'  W. 

168  

39°56.15'N. 

69=55.35'  W 

199  

39°S6.05'  N 

69=56.25'  W 

170  

sg-ss.s"  N. 

69=57.1'  W. 

171  

39°54.8'  N. 

69=58.6'  W. 

172  

39°56.0S'  N. 

70=00.65' W. 

173 

39«55.3'  N. 

70=02.95'  W. 

174  

39=56.9'  N. 

70=1 1.3' W. 

175  ..„ 

39=58.9'  N. 

70=1 1.5' W. 

178  ._ 

39=59.6'  N. 

70=11. I'W. 

177  ._ 

40=01 .35' N. 

70=11.2' W. 

178  

40=02.6'  N. 

70=12.0'  W. 

179  

40=00.4'  N. 

70=12  3'  W 

180  

39=59.r  N. 

70=13.05' W. 

(c)  Restricted  Gear  Area  O— (1) 
Duration — (i)  Mobile  Gear.  From 
November  27  through  June  15  of  each 
fishing  year,  no  fishing  vessel  with 
mobile  gear  or  person  on  a  fishing  vessel 
with  mobile  goal  may  fish,  or  be.  in 
Restricted  Gear  Area  II  (as  defined  in 
paragraph  (cj(2)  of  this  section)  unless 
transiting  only,  provided  that  all  mobile 
gear  is  on  board  the  vessel  while  inside 
the  area. 

(ii)  Lobster  trap  gear.  From  June  16 
through  November  26  of  each  fishing 
year,  no  fishing  vessel  with  lobster  trap 
gear  or  person  on  a  fishing  vessel  with 
lobster  trap  gear  may  fish,  and  no 
lobster  trap  gear  may  be  deployed  or 
remain,  in  Restricted  Gear  Area  II  as 
defined  in  paragraph  (c)(2)  of  this 
section. 

(2)  Definition  of  Restricted  Gear  Area 
n.  Restricted  Gear  Area  n  is  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

Inshore  Boundary 


Point  to 


Longitude 


1  

39=59.3'  N. 

70=14.0- W. 

49  

40=02.75'  N. 

70=16.1' W. 

50  

40=00.7'  N. 

70=18.6' W. 

51   

39=59.8'  N. 

70=21 .75' W. 

52  

39=59.75'  N. 

70=25.5'  W. 

53  

40=03.85'  N. 

70=28.75'  W. 

54  

40=00.55'  N. 

70=32.1' W. 

55  

39=59.15' N. 

70=34.45'  W 

56  

39=58.9'  N 

70=38.65'  W. 

57  

40=00.1' N. 

70=45.1' W 

58  

40=00.5'  N 

70=57.6'  W 

59  

40=02.0' N. 

71=01.3' W. 

60  

39=59.3"  N. 

71=18.4"  W 

61   

40=00.7'N. 

71=19.8"  W. 

62  

39=57.5'  N 

71=20.6"  W. 

63  

39=53.1' N 

71=36.1"  W. 

64  

39=52.6'  N 

71=40.35' W. 

65  

39=53.1' N 

71=42.7' W. 

66  

39=46.95'  N. 

71=49.0' W. 

67  

39=41  15' N. 

71=57.1' W. 

68  

39=35.45'  N. 

72=02.0'  W. 

69  

39=32.65'  N. 

72=06.1'  W. 

70  

39=29  75'  N. 

72=09.8'  W. 

to  48  

39=29.0' N. 

72=09  25'  W. 

Offshore  Boundary 


Point  to 

,       Latitude 

Longitude 

49  

1    

40=02.75'  N. 
39=59.3'  N 
39=58.85'  N. 
39=59.3'  N 
39=58.1' N. 
39=57.0'  N. 
39=57.55'  N. 

70=16.1' W. 
70=14  0"  W 

2  

3  

4  

5   

6   

70=15.2"  W. 
70=18.4' W. 
70=19.4' W. 
70=19.85' W. 
70=21 .25' W. 

Point  to 


7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
21 
24 
25 
26 
27 
28 
29 
30 
31  , 
32 
33 
34 
35  . 
36 
37 
38  . 


Latitude 


40  

41    

42  

43  

44   

45  ... 

46  

47  

48  

to  70  . 


39=57.5'  N. 
39=57.1'  N. 
39=57.65'  N. 
39=58.58"  N. 
40=00.65"  N 
40=02.2"  N. 
40=01  ffN. 
39=58.58'  N 
39=57.05'  N. 
39=56.42'  N. 
39=58.15'  N. 
39=58.3'  N. 
39=58.1' N. 
39=58.05'  N. 
39=58.4'  N. 
39=59.8'  N. 
39=58.2'  N. 
39=57.45'  N. 
39=57.2'  N. 
39=56.3"  N. 
39=51 .4' N. 
39=51.75' N. 
39=50.05'  N. 
39=50.0'  N. 
39=48.95'  N. 
39=46.6'  N, 
39=43.5'  N. 
39=41 .3"  N. 
39=39.0"  N 
39=36.72'  N. 
39=35.15' N. 
39=34.5'  N 
39=32.2'  N. 
39=32.15'  N. 
39=28.5'  N. 
39=29.0'  N. 
39=29.75'  N. 


Longitude 


70=22.8'  W. 
70=25.4'  W. 
70=27.05'  W 
70=27.7'  W. 
70=28.8'  W. 
70=29.15' W. 
70=30.2'  W. 
70=31 .85' W 
70=34.35'  W. 
70=36.8'  W. 
70=48.0'  W. 
70=51.1' W. 
70=52.25'  W. 
70=53.55'  W. 
70=59.6'  W. 
71  =01 .05' W. 
71=05.85' W 
71=12.15' W 
71=15.0' W. 
71=18.95' W. 
71=36.1' W. 
71  =41 .5' W. 
71=42.5' W. 
71=45.0' W. 
71°46.05' W. 
71  =46.1 'W. 
71=49.4' W. 
71  =55.0"  W. 
71=55.6"  W. 
71  =58.25"  W 
71=58.55"  W. 
72=00.75'  W. 
72=02.25'  W. 
72=04.1' W. 
72=06.5'  W. 
72=09.25'  W. 
72=09.8'  W. 


(d)  Restricted  Gear  Area  III— {I) 
Duration— {i)  Mobile  Gear.  From  June  16 
through  November  26  of  each  fishing 
year,  no  fishing  vessel  with  mobile  gear 
or  person  on  a  fishing  vessel  with 
mobile  gear  may  fish,  or  be.  in 
Restricted  Gear  Area  in  (as  defined  in 
paragraph  (d)(2)  of  this  section)  unless 
transiting  only,  provided  that  all  mobile 
gear  is  on  board  the  vessel  while  inside 
the  area. 

(ii)  Lobster  trap  gear.  From  January  1 
through  April  30  of  each  fishing  year,  no 
fishing  vessel  with  lobster  trap  gear  or 
person  on  a  fishing  vessel  with  lobster 
trap  gear  may  fish,  and  no  lobster  trap 
gear  may  be  deployed  or  remain,  in 
Restricted  Gear  Area  III  as  defined  in 
paragraph  (d)(2)  of  this  section. 

(2)  Definition  of  Restricted  Gear  Area 
m.  Restricted  Gear  Area  III  is  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

Inshore  Boundary 


Point  to 

Latitude 

Longitude 

49  

182  

40=02.75'  N. 
40=05.6"  N. 
40=06.5'  N. 

70=16.1' W. 
70=1 7.rw. 

183  

70=40.05' W, 
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Inshore  Boundary — Continued 


Inshore  Boundary— Continued 


Point  to 

Ulitude 

Longitude 

184  

40=11.05' N. 
40=12.75'  N. 
40=10.7' N. 
39=57.9'  N. 
39=55.6'  N. 
39=55.85'  N. 
39=53.75'  N. 
39=47.2'  N. 
39=33.65'  N. 
39=29.75'  N. 

70=45  8'  W 

185    

70=55  05'  W 

186  

187  

188  

189 

71=10.25' W. 
71=28.7' W 
71  =41 .2' W. 
71=45  0"  W 

190 

71=52  25'  W 

191    

192  

to  70  

72=15.0"  W 
72=09.8"  W. 

Offshore  Boundary 


Point  to 


182 
49 
50 
51 
52 
53 
54 
55 
56 
57 
56 
59 
60 
61 
62 
63 


Latitude 


40=05.6"  N 
40°02.75'  N. 
40=00.7"  N. 
39=59.8"  N. 
39=59.75'  N. 
40=03.85'  N. 
40=00.55'  N. 
39=59.15' N. 
39=58.9'  N 
40=00.1'  N. 
40=00.5'  N. 
40=02.0'  N. 
39=59.3'  N. 
40=00.r  N. 
39=57.5'  N. 
39=53.1'  N. 


64  

39=52.6'  N. 

71=40.35' W 

65  

39=53.1' N. 

7r42.7'W. 

66  

39=46.95'  N. 

71=49.0' W. 

67  

39=41.15' N. 

71=57  I'W. 

68  

39=35  45'  N 

69  

39=32.65'  N. 

72=06.1' W. 

70  

39=29.75'  N. 

72=09.8'  W. 

to  192  

39=33.65'  N. 

72=15.0' W 

Longitude 


70=17.7'  W. 
70=16.1' W 
70=18.6'  W. 
70=21 .75' W. 
70=25.5'  W. 
70=28.75'  W. 
70=32.1' W. 
70=34.45'  W. 
70=38.65'  W. 
70=45.1' W 
70=57.6'  W. 
71  =01 .3' W. 
71=18.4' W. 
71=19.8' W 
71=20.6- W. 
71=36.1' W. 


(e)  Restricted  Gear  Area  /V— (1) 
Duration  for  Mobile  Gear.  From  June  16 
through  September  30  of  each  fishing 
year,  no  fishing  vessel  with  mobile  gear 
or  person  on  a  fishing  vessel  with 
mobile  gear  may  fish,  or  be,  in 
Restricted  Gear  Area  fV  (as  defined  in 
paragraph  (e)(2)  of  this  section)  unless 
transiting  only,  provided  that  all  mobile 
gear  is  on  board  the  vessel  while  inside 
the  area. 

(2)  Definition  of  Restricted  Gear  Area 
TV.  Restricted  Gear  Area  IV  is  defined  by 
straight  lines  cotmecting  the  following 
points  in  the  order  stated: 

Inshore  Boundary 


Point 

Latitude 

Longitude 

193  .  .    . . 

40=13.60' N. 
40=11.60' N, 
40=14.00"  N. 
40=14.30"  N. 
40=05.50'  N. 
39=57.30'  N 
40=00.40'  N. 
40=01.70' N. 
40=01.70' N. 

68=40  60'  W 

194  

68=53  00'  W 

195 

196  

69=04.70'  W. 
69=05  80'  W 

197  

69=09  00'  W 

198  

69=25  10- W 

199  

69=35  20'  W 

200  

201   

69=35.40'  W 
69=37.40'  W 

Point 

Latitude 

Longitude 

202  

40=00.50'  N. 

69=38.80"  W. 

203  

40=01.30' N. 

69=45.00"  W. 

204  

40=02.10'  N 

70=45.00"  W 

205  

40=07.60-  N. 

70=04.50"  W. 

206  

40=07.80-  N. 

70=09.20'  W. 

10  119  

40=02.75'  N. 

70=16.1' W. 

Offshore  Boundary 


Point  to 


70 

71 

72 

73 

74 

75 

76 

77 

78 

79  , 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93  . 

94  . 
95 

96  . 

97  . 


Latitude 


99  .... 

100  .... 

102  .... 

103  ... 

104  .... 

105  .... 

106  .... 

107  .... 

108  

110  .... 

111  .... 

112  

115  

116  

119  

to  206 


40=13.60' N. 
40=07.90-  N 
40=07.20'  N. 
40=06.90'  N. 
40=08.70-  N. 
40=08.10"  N. 
40=05.70'  N 
40=03.60'  N 
40=03.65'  N. 
40=04.35'  N. 
40=05.20'  N. 
40=05  30'  N. 
40--08.90'  N. 
40=11.00' N. 
40=11.60' N 
40=10.25'  N. 
40=09.75'  N 
40'08.45'  N. 
40=05.65'  N 
40=04.10' N. 
40=02  65'  N. 
40=02.00'  N. 
40=02.65'  N. 
40=00.05'  N. 
39=57.80'  N 
39=56.75'  N. 
39=56.50'  N. 
39=56.80"  N 
39=57  85'  N 
40=00.65'  N 
40=00.90'  N. 
39=59.15'  N, 
39=58.80'  N 
39=56.20'  N. 
39=55.75'  N. 
39=56.70'  N. 
39=57.55'  N. 
39=57.40-  N. 
39=56.90-  N 
39=58.25-  N 
39=59.20-  N 
40=00.70-  N. 
40=03.75'  N. 
40=05.20'  N. 
40=02.45'  N. 
40=02.75'  N. 
40=07.80"  N. 


Longitude 


68=40.60"  W. 
68=36.00'  W. 
68=38.40'  W 
68=46.50'  W 
68=49.60'  W. 
68=51.00' W, 
68=52.40'  W. 
68=57.20'  W. 
69=00.00'  W 
69=00.50'  W 
69=00.50'  W. 
69=01.10' W. 
69=01.75' W. 
69=03.80'  W 
69=05.40'  W. 
69=04.40'  W. 
69=04.15' W 
69=03.60"  W. 
69=03.55'  W. 
69=03.90'  W. 
69=05.60'  W 
69=08.35'  W 
69=11.15' W 
69=14.60' W 
69=20.35'  W. 
69=24.40'  W 
69=26.35'  W. 
69=34.10"  W. 
69=35.05'  W 
69=36  SO'  W 
69=37.30'  W. 
69=37.30-  W. 
69=38.45'  W 
69=40.20'  W. 
69=41.40' W. 
69=53.60'  W 
69=54.05'  W 
69=55.90'  W. 
69=57.45'  W. 
70=03.00'  W. 
70=04.90'  W. 
70=08.70"  W. 
70=10.15' W 
70=10.90'  W. 
70=14.1' W. 
70=16.1' W. 
70=09.20'  W 


§  697.24    Exempted  wateiv  for  Maine  State 
American  lobster  permits, 

A  person  or  vessel  holding  a  valid 
permit  or  license  issued  by  the  State  of 
Maine  that  lawfully  permits  that  person 
to  engage  in  commercial  fishing  for 
American  lobster  may,  with  the 
approval  of  the  State  of  Maine,  engage 
in  commercial  fishing  for  American 
lobsters  in  the  following  areas 
designated  as  EEZ,  if  such  fishing  is 


conducted  in  such  waters  in  accordance 
with  all  other  applicable  Federal  and 
State  regulations: 

(a)  West  of  Monhegan  Island  in  the 
area  located  north  of  the  line  43.5 
deg.42°0B"  N.  lat.,  69.5  deg.34"18"  W. 
long.,  and  43.5  deg.42'lS"'  N.  lat,  69.5 
deR.19"18""W.  long. 

(o)  East  of  Monhegan  Island  in  the 
area  located  west  of  the  line  43.5 
deg.44'00"N.  lat.,  69.5  deg.l5'05"W. 
long.,  and  43.5  deg.48'10"'  N.  lat..  69.5 
deg.0B'01'"W.  long. 

(c)  South  of  Vinalhaven  in  the  area 
located  west  of  the  line  43.5  deg.52'21" 
N.  lat.,  68.5  deg.39"54"'  W.  long.,  and 
43.5  deg.48'10"  N.  lat.,  67.5  deg.40"33" 
W.  long. 

(d)  South  of  Boris  Bubert  Island  in  the 
area  located  north  of  the  line  44.5 
deg.l9'15"N.  lat,  67.5  deg.49'30"W. 
long,  and  44.5  deg.23'45"  N.  lat.,  67.5 
deg.40'33"  W.  long. 

§  697.25    Adjustment  to  management 
measure*. 

(a)  On  or  before  February  15,  2001 . 
and  annually  on  or  before  February  15. 
thereafter,  NMFS  may.  after 
consultation  with  the  Commission, 
publish  a  proposed  rule  to  implement 
additional  or  different  management 
measures  for  Federal  waters  in  any  of 
the  management  areas  specified  in 
§697.18  if  it  is  determined  such 
measures  are  necessary  to  achieve  or  be 
compatible  with  ISFMP  objectives,  or 
the  ISFMP,  to  be  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act,  or  to  meet  overfishing  and 
rebuilding  requirements  of  the 
Magnuson-Stevens  Act.  These 
management  measures  may  include,  but 
are  not  limited  to.  continued  reductions 
of  fishing  effort  or  numbers  of  traps, 
increases  in  minimum  or  decreases  in 
maximiun  size,  increases  in  the  escape 
vent  size,  decreases  in  the  lobster  trap 
size,  closed  areas,  closed  seasons, 
landing  limits,  trip  limits  and  other 
management  area-specific  measures  as 
may  be  identified  and  recommended  by 
the  Commission  prior  to  December  1  of 
the  previous  year.  After  considering 
pubUc  comment.  NMFS  may  publish  a 
final  rule  to  implement  any  such 
measures. 

(b)  At  any  other  lime,  NMFS  may 
pubUsh  a  proposed  rule,  after 
consultation  with  the  Commission,  to 
implement  any  additional  or  different 
management  measures  in  order  to 
achieve  ISFMP  objectives  or  be 
compatible  with  Conunission  measures 
or  recommendations  or  to  be  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act,  or  to  meet 
overfishing  and  rebuilding  requirements 
of  the  Magnuson-Stevens  Act.  After 
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considering  public  comments,  NMFS 
may  publish  a  final  rule  to  implement 
any  such  measures. 


(c)  Notwithstanding  other  provisions 
of  this  part,  NMFS  may  publish  any 
additional  or  different  management 
measures  as  described  herein  without 


prior  public  comment,  pursuant  to  and 
consistent  with  5  U.S.C.  553. 

IFR  Doc.  99-30824  Filed  12-3-99;  8:45  ami 
nUlNG  CODE  3510-22-* 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  5S1 

[BOP-IOSS-F] 
RIN1120-AA80 

Victim  and/or  Witness  Notification: 
State  Custody  Transfers 

AGENCY:  Bureau  of  Prisons.  Justice. 
action:  Final  rule. 

summary:  In  this  dcxniment  the  Bureau 
of  Prisons  is  amending  its  regulations  to 
provide  for  notification  when  an  inmate 
is  transferred  to  a  State  or  local 
detention  facility  for  service  of  sentence. 
This  amendment  is  intended  to  provide 
for  the  protection  of  the  public  in 
accordance  with  Attorney  General 
guidelines  for  victim  and  witness 
assistance. 

EFFECTIVE  DATE:  December  6. 1999. 
ADDRESSES:  Rules  Unit.  OfBce  of 
General  Counsel.  Bureau  of  Prisons. 
HOLC  Room  754.  320  First  Street,  NW., 
Washington.  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPl£MENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Victim  and/or  Witness 
Notification  (28  CFR  part  551.  subpart 
M).  A  final  rule  on  this  subject  was 
published  in  the  Federal  Register  on 
April  30.  1984  (49  FR  18386),  and  was 
amended  February  21.  1990  (55  FR 
6178).  and  Februarv  4.  1994  (59  FR 
5514). 

Attorney  General  guidelines  for 
victim  and  witness  assistance  specify 
that  a  responsible  official  in  the  Bureau 
of  Prisons  shall  make  reasonable  and 
diligent  efforts  to  provide  a  victim  with 
custodial  release  notification.  Such 
custodial  release  notification  can  be 
reasonably  made  for  inmates  who  are  in 
the  custody  of  the  Bureau  at  a  Bureau 
institution.  In  certain  instances  (for 
example,  when  an  inmate  has  a 
concurrent  State  sentence)  an  inmate 
who  has  been  convicted  of  a  Federal 
offense  may  serve  his  or  her  Federal 
sentence  while  in  State  custody  at  a 
State  facility.  In  these  instances.  Bureau 
staff  may  not  have  timely  notice  of 
changes  in  the  inmate's  status  relating  to 
release  as  that  term  is  defined  in 
§  551.151(d). 

The  Bureau  is  accordingly  revising  its 
statement  of  purpose  and  scope  in 
§  551.150  to  note  that  notification  is 
made  for  "release  from  a  Bureau 
institution"  rather  than  "release  from 


prison"  as  previously  specified.  The 
phrase  "release  from  a  Bureau 
institution"  is  then  defined  in  §551.151 
in  place  of  the  term  "release"  and 
revised  to  include  the  phrase  "transfer 
to  a  State  or  local  detention  facility". 
Under  the  revised  definition,  the  Bureau 
is  obligated  to  notify  a  victim  and/or 
witness  of  this  change  in  the  inmate's 
status  because  the  inmate  is  no  longer 
in  Bureau  custody  at  a  Bureau 
institution.  Further  information  on  the 
inmate's  status  while  in  State  custody 
may  be  made  available  through  the 
coordinating  official  in  the  appropriate 
United  States  Attorney's  Office  or 
Department  of  Justice  investigating  field 
office. 

Because  this  amendment  enhances 
the  ability  of  the  Bureau  to  assist  and 
protect  victims  and  witnesses  of  crime 
by  providing  timely  notification  of 
release,  the  Bureau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  I*rocedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regidatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 


the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
199S 

This  rule  will  not  result  in  the 
expenditure  by  State.  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SIOO.000,000  or  more 
in  any  one  year,  and  it  will  not 
significanUy  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
SlOO, 000,000  or  more:  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Roy 
Nanovic,  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
St.,  Washington,  DC  20534;  telephone 
(202) 514-6655. 

List  of  Subjects  in  28  CFR  Part  551 

Wsoners. 
Kathleen  Hawk  Sawyer, 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(p).  part  551  in 
subchapter  C  of  28  CFR.  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C— INSTITtmONAL 
MANAGEMENT 

PART  551— MISCELLANEOUS 

1.  The  authority  citation  for  28  CFR 
551  is  revised  to  read  as  follows; 

Authority:  5  U.S.C.  301;  18  U.S.C.  1512. 
3621,  3622*3624.  4001.4003.4042.4081. 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  Novemtier  1.  1987), 
4161-4166  (Repealed  as  to  oRenses 
committed  on  or  after  November  1.  1987). 
5006-5024  (Repealed  October  12.  1984  as  lo 
offenses  committed  after  that  date),  5039;  28 
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U.S.C.  509.  310;  Pub.  L.  99-500  (sec.  209|;  28 
CFR  0.95-0.99;  Attorney  General's  May  1. 
1995  Guidelines  for  Victim  and  Witness 
Assistance. 

2.  Section  551.150  is  revised  to  read 
as  follows: 

§551.150    Purpose  and  scope. 

The  Bureau  of  Prisons  provides  a 
requesting  victim  and/or  witness  of  a 
serious  crime  with  information  on  the 


release  from  a  Bureau  institution  of  the 
inmate  convicted  of  that  serious  crime. 

3.  In  §551.151,  paragraph  (d)  is 
revised  lo  read  as  follows; 

§551,151     Definitions. 

(d)  For  purpose  of  this  rule,  the 
phrase  wlease  from  a  Bureau  institution 
refers  to  an  inmate's  furlough,  parole 


(including  appearance  before  the  Parole 
Commission),  transfer  to  a  Stale  or  local 
detention  facility,  transfer  to  a 
community  corrections  center, 
mandatory  release,  expiration  of 
sentence,  escape  (including 
apprehension),  death,  and  other  such 
release-related  information. 

IFR  Doc.  99-31499  Filed  12-3-99;  8:45  ami 
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Proclamation  7257  of  November  30,  1999 

National  Drunk  and  Drugged  Driving  Prevention  Month,  1999 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Drivers  who  operate  motor  vehicles  while  under  the  influence  of  alcohol 
or  drugs  are  one  of  our  Nation's  greatest  public  safety  risks;  those  drivers 
take  advantage  of  the  privilege  of  driving  without  assuming  the  corresponding 
responsibility  of  driving  safely.  In  1996  alone,  more  than  46  million  Ameri- 
cans drove  their  cars  vrithin  2  hours  of  using  drugs,  alcohol,  or  both,  causing 
death  or  injury  to  themselves  and  thousands  of  others  each  year. 

Thanks  to  the  grassroots  activism  of  organizations  such  as  Mothers  Against 
Drunk  Driving,  greater  public  awareness  of  the  dangers  of  impaired  driving, 
and  stronger  laws  and  stricter  enforcement,  we  have  made  progress  in  our 
efforts  to  keep  drunk  and  drugged  drivers  off  the  road  and  reduce  alcohol- 
related  fatalities.  Last  year,  the  number  of  people  killed  in  alcohol-related 
crashes  reached  a  record  low,  and  the  number  of  young  people  killed  in 
such  accidents  fell  to  the  lowest  rate  ever  recorded.  But  as  anyone  who 
has  lost  a  loved  one  to  an  alcohol-related  crash  vrill  attest,  one  impaired 
driver  on  the  road  is  one  too  many. 

That  is  why  safety  continues  to  be  my  Administration's  top  transportation 
priority,  and  that  is  why  we  remain  committed  to  eliminating  drunk  and 
drugged  driving.  Because  research  shows  that  the  risk  of  a  fatal  car  crash 
significantly  increases  when  a  driver's  blood  alcohol  content  (BAG)  exceeds 
.08,  I  continue  to  challenge  the  Congress  to  enact  a  tough  national  standard 
of  impaired  driving  at  .08  BAG.  In  support  of  this  goal,  last  July  Vice 
President  Gore  announced  incentive  grants  totaling  $57  million  to  17  States 
and  the  District  of  Golumbia  for  lowering  the  legal  threshold  for  drunk 
driving  to  .08  BAG.  These  grants  make  up  part  of  the  more  than  $500 
million  in  Federal  grants  authorized  under  the  Transportation  Equity  Act 
for  the  21st  Gentury,  which  I  signed  into  law  June  9,  1998,  to  offer  States 
incentives  to  enact  and  enforce  laws  that  make  driving  with  .08  BAG  or 
greater  a  drunk  driving  offense. 

I  am  pleased  that  today,  thanks  to  legislation  I  signed  in  1995,  every  State 
in  OUT  Nation  and  the  District  of  Columbia  has  enacted  zero  tolerance 
laws  for  underage  drinking  and  driving.  I  urge  leaders  and  policymakers 
at  the  State  and  local  level  to  continue  to  focus  resources  and  pubUc  attention 
on  drunk-  and  drugged-driving  prevention  and  enforcement  programs.  Using 
these  three  powerful  tools — increased  public  awareness,  stronger  laws,  and 
tougher  enforcement — we  can  make  our  neighborhoods  and  highways  safer 
and  continue  to  reduce  deaths  and  injuries. 

In  memory  of  the  thousands  of  people  who  have  lost  their  lives  to  alcohol- 
and  drug-impaired  driving,  I  ask  that  all  motorists  participate  once  again 
this  year  in  a  "National  Lights  on  for  Life  Day."  By  driving  with  car  headlights 
illuminated  on  Friday,  December  17,  1999,  we  will  underscore  the  profound 
responsibility  each  of  us  has  to  drive  free  from  the  influence  of  alcohol 
or  drugs. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  1999  as  National 
Drunk  and  Drugged  Driving  Prevention  Month.  I  urge  all  Americans  to 
recognize  the  dangers  of  impaired  driving,  to  take  responsibility  for  them- 
selves and  others  around  them,  to  prevent  anyone  under  the  influence 
of  alcohol  or  drugs  from  getting  behind  the  wheel,  and  to  help  teach  our 
young  people  about  the  importance  of  safe  driving. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 


Monday 
December  6,  1999 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13143  of  December  1,  1999 

Amending  Executive  Order  10173,  as  Amended,  Prescribing 
Regulations  Relating  to  the  Safeguarding  of  Vessels,  Harbors, 
Ports,  and  Waterfront  Facilities  of  the  United  States 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  50  U.S.C.  191,  I  hereby 
prescribe  the  following  amendment  to  the  regulations  prescribed  by  Executive 
Order  10173  of  October  18,  1950,  as  amended,  which  regulations  constitute 
Part  6,  Subchapter  A,  Chapter  I,  Title  33  of  the  Code  of  Federal  Regulations: 

Section  6.01-4  is  amended  to  read  as  follows: 

§6.01-4  Waterfront  facility.  "Waterfront  facility,"  as  used  in  this  part, 
means  all  piers,  wharves,  docks,  or  similar  structures  to  which  vessels 
may  be  secured  and  naval  yards,  stations,  and  installations,  including  ranges; 
areas  of  land,  water,  or  land  and  water  under  and  in  immediate  proximity 
to  them;  buildings  on  them  or  contiguous  to  them  and  equipment  and 
materials  on  or  in  them. 


IXnAA^^i^AAA  <l"tVMA*^AA 


[FR  Doc.  99-31748 
Filed  12-3-99;  10:42  am] 
Billing  code  3195-01~P 


THE  WHITE  HOUSE, 
December  1,  1999. 
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RULES  GOING  INTO 
EFFECT  DECEMBER  6, 
1999 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 

Caribbean.  Gulf,  and  South 
Atlantic  fisheries — 
Puerto  Rico  and  Virgin 
Islands  coral  reef 
resources;  published 
11-4-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs; 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substances;  substitutes 
list;  published  12-6-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

California;  published  10-7-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 
N-Acyl  sarcosines  and 
sodium  N-acyl 
sarcosinates;  published 
12-6-99 
Tetraconazole  l{t/-)-2-{2.4- 
dichlorophenyl)-3(1  H-1 .2.4- 
triazol-l-yl)  propyl  1.1.2.2- 
tetrafluoroethyl  ether]; 
published  12-6-99 
Superfund  program; 
National  oil  and  hazardous 
substancess  contingency 
plan- 
National  priorities  list 
update;  published  12-6- 
99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services; 


Satellite  communications — 
Direct  access  to 
INTELSAT  system; 
published  10-7-99 
Radio  stations;  table  of 

assignments 

Texas;  published  11-2-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions; 

Illinois;  published  12-6-99 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care. 

etc.; 

State  custody  transfer; 
victim/witness  notification; 
published  12-6-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 

AlliedSignal.  Inc.;  published 
11-19-99 

Fokker;  published  11-19-99 

General  Electric  Aircraft 
Engines;  published  11-19- 
99 
TREASURY  DEPARTMENT 
Comptroller  of  t»ie  Currency 
Investment  securities; 

corporate  activities  niles, 

policies,  and  pnxedures: 

and  bank  activities  and 

operations;  published  11-4- 

99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestically 

produced  and  imported; 

comments  due  by  12-17-99: 

putilished  10-18-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 

domestk:; 


Oriental  fmit  fty;  comrT>ents 
due  by  12-14-99; 
published  10-15-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species; 

Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
13-99;  published  10-13- 
99 
Sea  turtle  conservatkxi; 
summer  flounder  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
14-99;  putHished  10-15- 
99 
Fishery  conservation  and 
management; 

Caribbean.  Gulf,  and  South 
Atlantic  fishenes  and  Gulf 
of  Mexico  stone  crab — 
Reef  fish,  red  drum,  etc.; 
comments  due  by  12- 
17-99;  published  11-2- 
99 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Pnvacy  Act;  implementation; 
comments  due  by  12-17-99; 
published  10-18-99 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program; 
Dishwashers;  test 
procedures;  comments 
due  by  12-13-99; 
published  9-28-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  ar>d 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants; 

Georgia;  comments  due  by 
12-14-99;  published  11- 
13-98 
Nebraska;  comments  due  by 
12-16-99;  published  11- 
16-99 
Vermont;  comments  due  by 
12-16-99;  puUishad  11- 
16-99 


Air  quality  implementation 
plans;  approval  and 
promuigatkvi;  various 
States; 

Texas;  comments  due  by 
12-13-99;  published  11- 
12-99 

Pesticides;  tolerances  in  food, 
animal  feeds,  arxj  raw 
agrk^ltural  comriKxlities; 

Rhizobtum  irKxxjlants; 
comments  due  t)y  12-14- 
99;  published  10-15-99 

Superfund  program; 

Toxk:  chemk:al  release 
reporting:  community  right- 
to-know — 

Lead  arvl  lead 
compounds;  towering  of 
reporting  threshokJs; 
comments  due  by  12- 
16-99;  published  10-29- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments; 

Illinois  and  Kentucky; 
comments  due  tjy  12-13- 
99,  published  11-3-99 

Pennsylvania;  comments 
due  by  12-13-99; 
published  11-3-99 

South  Caroltna;  comments 
due  by  12-13-99; 
published  11-10-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management 

Personal  property;  transfer 
of  excess;  comments  due 
by  12-16-99;  published 
11-16-99 

HEALTH  /^D  HUMAN 
SERVICES  DEPARTMENT 

Food  arxl  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products; 
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Approved  and  abbreviated 
new  drug  applications: 
sijpplemer^  and  other 
changes;  comments  due 
by  12-15-99;  published 
10-1-99 
Food  additive  petitions: 
Adiuvanis,  production  aids, 
arMJ  sandizers — 
N,N-bis  (2-hydroxyethy1) 
alkyl  (C13-C15)  amine; 
comments  due  by  12- 
17-99:  published  ll-IT- 
99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Bull  trout:  comments  due  by 
12-16-99:  published  11-1- 
99 
LABOR  DEPARTMENT 
Wortdorce  Investment  Act  o* 
1998:  implementation  of 
nondiscnmination  and  equal 
opportunity  provisions: 
comments  due  by  12-ia-99; 
published  11-12-99 
LABOR  DEPARTMENT 
Occupetlonal  Safety  and 
Health  Administration 
State  plans,  development, 
enforcement,  etc.. 
Nevada:  comments  due  t}y 
12-16-99:  published  11- 
16-99 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions. 
Leasing:  comments  due  by 
12-14-99;  pubhahed  10- 
15-99 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
tadlities:  domestic  licensing: 
Nuclear  power  plants — 
Emergency  core  cooling 
system  evaluation 
models:  comments  due 
by  12-15-99:  published 
10-1-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems: 
comments  due  by  12-15-99: 
pubitshed  11-15-99 
SMALL  BUSINESS 
ADMINISTRATION 
Small  tusiness  sue  standards: 
Help  Supply  SenM»s:  SIC 
million  in  average  annual 
receipts;  comments  due 
by  12-14-99:  published 
10-15-99 
SOCIAL  SECURITY 
ADMINISTRATION 
Organization  and  procedures: 
Social  secunty  numbers, 
assignment  fof  nonwork 


purposes;  comments  due 
by  12-13-99:  published 
10-12-99 
Soaal  secunty  benefns: 
Federal  old  age.  sun/ivors. 
and  disability  insurance- 
Down  syndrome  in  adults: 
medical  criteria  for 
determining  disability; 
comments  due  by  12- 
13-99;  published  10-12- 
99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations: 
California:  comments  due  by 
12-13-99:  published  10- 
12-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
Airbus;  comments  due  by 
12-16-99:  published  11- 
16-99 
Allison  Engine  Co.; 
comments  due  t)y  12-13- 
99;  published  10-12-99 
Boeir>g;  comments  due  by 
12-13-99;  published  10- 
27-99 
Eurocopter  Canada  Ltd.; 
comments  due  l)y  12-17- 
99:  published  10-18-99 
Eurocopter  France; 
comments  due  tjy  12-13- 
99:  published  10-14-99 
Foidcer  comments  due  by 
12-15-99;  publishod  11- 
15-99 
GuHstream:  comments  due 
by  12-13-99;  published 
11-18-99 
McDonnell  Douglas; 
ct)mments  due  t)y  12-13- 
99:  published  10-27-99 
REVO,  Inc.;  comments  due 
by  12-14-99;  published 
10*99 
Saab;  comments  due  tiy  12- 
15-99;  published  11-15-99 
Class  E  airspace:  comments 
due  by  12-13-99:  published 
10-29-99 
Class  E  airspace:  correction: 
comments  due  by  12-17-99: 
published  11-12-99 
TREASURY  DEPARTMENT 
Custom*  Service 
Merchandise  entry. 
Amicounterfeiting  Consumer 
Protection  Act:  Customs 
entry  documentation; 
comments  due  by  12-13- 
99:  published  11-16-99 
TREASURY  DEPARTMENT 
Intamal  Revenue  Service 
Pnvacy  Act;  implementation: 
comments  due  by  12-17-99; 
published  11-17-99 


UST  OF  PUBUC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  cunent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  'PLUS"  (Public  La»rs 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http;// 
www, nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomi  from  the 
Superintendent  of  Documents. 
U.S,  Government  Printir>g 
Office.  Washington.  DC  20402 
(phone.  202-512-1808),  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
wwwaccess.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

HJ.  Res.  8(VP.L.  106-105 

Malung  further  continuing 

appropriations  for  the  fiscal 

year  2000.  and  for  other 

purposes.  (Nov   18.  1999;  113 

Stat.  1484) 

HJ.  Rm.  83n>.L.  106-106 

Making  further  continuing 

apprtipnations  for  the  fiscal 

year  2000.  and  for  other 

purposes   (Nov.  19,  1999;  113 

Stat.  1485) 

S.  466/P.L.  106-107 

Federal  Financial  /Assistance 

Management  Improvement  Act 

of  1999  (Nov.  20  1999;  113 

Stat,  1486) 

H.R.  2454/P.L.  106-108 

Arctic  Tundra  hiatxtal 

Emergency  Ck)nservatkxi  Act 

(Nov,  24,  1999;  113  Stat. 

1491) 

H.R.  272VP.L.  106-109 

To  make  technical  corrections 

to  the  Water  Resources 

Development  Act  of  1999, 

(Nov  24.  1999:  113  Stat. 

1494) 

S.  123S/P.L  106-110 

To  amend  pari  G  of  title  I  of 

the  Omnibus  Cnme  Control 

and  Safe  Streets  Act  of  1968 

to  alkiw  railroad  police  officers 

to  attend  the  Federal  Bureau 

of  Investigation  National 

Academy  for  law  enforcement 

training.  (Nov,  24,  1999:  113 

Stat,  1497) 

H.R.  100/P.L.  106-111 

To  establish  designations  for 

United  Slates  Postal  ServKe 

buildings  in  Philadelphia. 


Pennsylvania.  (Nov.  29.  1999; 
113  Stat,  1499) 

H.fl.  197/P.L.  106-112 

To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
at  410  North  6th  Street  in 
Garden  City,  Kansas,  as  the 
"Clifford  R.  Hope  Post  Office". 
(Nov.  29.  1999;  113  Slat. 
1500) 

H.R.  3194/P.L.  106-113 
Making  consolidated 
appropriations  for  the  fiscal 
year  ending  September  30, 
2000.  and  lor  other  purposes. 
(Nov  29,  1999;  113  Stat. 
1501) 

S.  27B/P.L.  106-114 
To  direct  the  Secretary  of  the 
Interior  to  convey  certain 
lands  to  the  county  of  Rk) 
Arhba.  New  Mexk»>.  (Nov.  29, 
1999;  113  Stat.  1538) 

S.  382/P.L.  106-115 

Minuteman  Missile  National 
Hislonc  Site  Establishment  Act 
of  1999  (Nov.  29.  1999;  113 
Stal  1540) 

S.  139B/P.L.  106-116 

To  cianfy  certain  boundaries 
on  maps  relating  to  the 
Coastal  Barrier  Resources 
System.  (Nov  29,  1999;  113 
Stat.  1544) 

H.R.  2116/P.L.  106-117 
Veterans  Millennium  Health 
Care  and  Benefits  Act  (Nov. 
30.  1999;  113  Stat,  1545) 
H.R.  2280rt>.L.  106-118 
Veterans'  Compensation  Cost- 
ol-Living  /W|ustment  Act  ol 
1999  (Nov.  30,  1999:  113 
Stat,  1601) 
Last  List  November  16,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electrorvc  mail 
notifKalion  service  ot  newly 
enacted  public  laws.  To 
subscribe,  go  to  www,gsa,gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
llstaarvOwww.gsa.gov  <tM\ 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  stnctfy 
for  E-mail  notlfk^lion  of  new 
laws,  Ttie  text  of  laws  is  not 
available  through  this  sarvice. 
PENS  cannot  respond  to 
specific  inquiries  sent  to 
this  address. 


CFR  CHECKUST 


Slock  Number 


Pfloe       R<vi«onDM> 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  ananged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  astensk  (•)  precedes  each  entry  thai  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  PrinHno 

Offkie,  ^ 

A  checklist  of  cunent  CFR  volumes  comprisirig  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  hitp://www,access,gpo,gov/naia/cfr/ 

index.html.  For  infomiation  about  GPO  Access  call  Iha  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic.  S237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954,  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  am,  to  4:00  p,m.  eastern  lime,  or  F/VX  your 

charge  orders  to  (202)  SI  2-2250 

Title  Stock  Number  Pitc*       Revision  0M« 


1,  2  (2  Reserved) (869-03»-aOOOI-6) 5.(X) 

3  (1W7  CompiiofkJn 

and  Ports  100  and 

'01)  (8<i9-03»-0C0D2-l) 20JM 

*  (8«»-038-0000J-2)  . 


7.00 
5  Parts: 

'-6W  (869-038-00004-1) 37.00 

70O-)  199 (869-03S-00005-9) 27.00 

1200-end,  6(6 

Resenred) (869-038-00006-7) 44,00 

7  Parts: 

1-26  (869-038-0C007-5)  , 

27-52  (869-038-00008-3)  . 

53-209 (869-036^)0009-1)  . 

210-299 (869-038-00010-5)  . 

300-399 (869-038-00011-3)  . 

400-699 (869-038-00012-1)  . 

700-899 (869-036-00013-0)  . 


'Jan.  1    1999 


'Jon.  I,  1999 
5Jan.  1, 1999 


Jan,  1,  1999 
Jan,  1,  1999 


25  .M 
32.00 
20.M 
47X 
25.[M 
37X 
32.00 

900-999 (869-038-000 1  il-«) 41JX) 

1000-1199  (869-038-00015-6) 46.M 

1200-1599  (869-038-00016-4)  34,00 

1600-1899  (869-038-00017-2) 55,M 

1'00-I939  (869-038-00018-1) 19.00 

1940-1949  (86W)38-000l9-9) 34M 

1950-1999  (869-O38-00Q2O-2) 41  00 

2000-€nd „ (869-038-00021-1) 27  00 

6  (669-038-00022-9)  . 


Jon.  1.  1999 
Jon,  1,  1999 
Jon.  1,  1999 
Jan,  I.  1999 
Jon  I,  1999 
Jan,  1,  1999 
Jon,  1.  1999 
Jon,  1,  1999 
Jon,  1,  1999 
Jan,  1.  1999 
Jon,  1,  1999 
Jon,  1,  1999 
Jon,  I,  1999 
Jan,  1,  1999 
Jan,  1,  1999 

Jan,  1,  1999 

Jan,  1.  1999 
Jan,  1,  1999 

Jon  1,  1999 
Jan,  I,  1999 
Jan  1,  1999 
Jon.  1,  1999 

11  (869-038-00029-6) 20,00        Jcr,  I.  1999 

12  Parts: 

1-199  (869-038-00030-0)  , 

200-219 (869-038-00031-8)  . 

220-299 (869^)38-00032-6) . 

300-499 (84W)3»KKI033-4) . 

500-599 (869-038-00034-2) . 

600-€nd  (B69<l38-00035-l)  . 

13  (869-038-00036-9)  . 


9  Parts: 

1-199  (869-038-00023-7)  , 

200-End  (869-038-00024-5)  , 

10  Parts: 

1-50  (869-038-00025-3)  , 

51-199 (869-038-00026-1) 

200-499 (869-038-00027-0)  , 

500-End  (869-038-00028-8) 


36,00 

42,X 
37.00 

42.00 
34.00 
33.00 
43,n 


17,00 
20,00 

4a,x 

25  ,X 
24W 
iS.OD 


Jan,  1,  1999 
Jan,  I,  1999 


Jon,  I 
Jan  1 
Jan,  I,  1999 
Jan,  1,  1999 


1999 
1999 


14 

'-S9  (869-038-00037-7)  iOJOO 

40-139 „„,..„..  (869-038-00038-5) 42OT 


140-199 (869-038-00039-3) 

200-1199  „ (869-038-00040-7) 

1200-€nd (869-038-00041-5) 

15  Parts: 

0-299  (869-038-00042-3) 

300-799 (869-038-00043-1) 

800-£nd  (869-038-00044-0) 

16  Parts: 
tW9  (869-038-00045-8) 3ZTO 


17  M 
28  .X 
24  ,X 

25J)0 
36X10 
24X 


100O-€nd (869-03WJ0046-6) . 

17  Parts: 

1-199 (869-038-00048-2) 

200-239  ..„ (86W)38-00049-l) 

240-£nd  (869-038-00050-4) 

18  Parts: 

1-399  (869-038^X051-2)  . 

400-End  (869-038-00052-1)  . 


37XD 

29O0 
34.x 
44.x 

48.x 
14.x 

19  Parts: 

1-140  (869-038-00053-9) 37.X 

141-199 (869-038-00054-7) 36,X 

200-£nd  (869-038-O0055-5) 18.M 

20  Parts: 

1-399  (869-038-00056-3)  30,X 

400-499 _ (869-038-00057-1) 51.X 

500-£nd  (669038-00058-0) UOO 

21  Parts: 

1-99  (669-038-00059O  24.X 

100-169. (869-038-00060-1)    .  28.X 

170-199 (869-038-00061-0) 29X 

200-299 (869O38O0062-8) ll.X 

300-499 — (869-038-00063-6)  50,X 

500-599 (869-038-00064-4) 28,X 

600-799 (869-038-00065-2) 9.X 

800-1299  .„ „ (869-038-00066-1)  35.X 

1300-£nd ..„ (869-038-00067-9)  _  USX 

22  Parts: 

1-299  

300-£nd  


....(869-038-00068-7) 4400 

....(669-038-00069-5) 32.X 


23  - (869-038-0X70-9) 2700 

24  Parts: 

0-199  (869-038-0X71-7) 34.X 

200-499 „ (869-038-0X72-5) 32.X 

500-699 (869-038-0X73-3)  ,_  I8.X 

700-1699 _ (869-038-0X74-1)  40O0 

1700-€nd ,. (869-038-0X75-0) I8.X 

47.x 


2S.X       Jan.  1, 1999 


25  (869-038-0X76-8) 

26  Parts: 

§5  1.0-1-1.60  (869-038-0X77-6)  27 .X 

§§161-1,169 (869-038-0X78-4) 50,X 

§§1.170-1,3X (869-038-0X79-2) 34,X 

§§1.301-14X (869-038-0008(W) 25.X 

§§1.401-1.440 (869-038-00081-4) 43.X 

§§1.44I-1.5a  (869-038-00082-2)  30.X 

§§1.501-1.640 (869-038-00083-1) 2700 

§§  1.641-1.850 (869-038-00084-9) 35.X 

§§1.851-1.907  (849-038-00085-7) 40,X 

§§  1,908-1. lOX  (869-038-00086-5) 38.X 

§§1. 1X1-1. 14X  (869-038-00067-3) 40.M 

§§1.1401-€ncl  (869-038-00068-1) 55.X 

2-29  (669-038-00089-0) 39.X 

30-39  (869-038-00090-3) 28.X 

40-49  (869-036-00091-1) 17.X 

50-299 (869-038-00092-0) 21O0 

300-499 (669-038-0009W)  37  X 

500-599 (869-038^)0094-6) ll.X 

600-£nd  (869-038-00095-4) IIX 

27  Parts: 

1-199  (869-038-00096-2) . 


Jan  I  1999 
Jon.  1,  1999 
Jan  1  1999 
Jan,  1  1999 
Jon.  1,  1999 

Jon.  I,  1999 
Jon.  I,  1999 
Jon  I   1999 

Jan.  I.  1999 
Jan.  1,  1999 

Apt.  1  1999 
Apr  1  1999 
Apr  1,  1999 

Apr  1  1999 
Apr.  1  1999 

Apr  I  1999 
Apr  I,  1999 
Apr   I    1999 

Apr   1,  1999 

Apr  1,  1999 

'Apr,  1,4999 

Apr  I  1999 
Apr  1,  1999 
Apr,  I,  1999 
Apr  I  1999 
Apr,  I.  1999 
Apr  1,  1999 
Apr  1,  1999 
Apr  1  1999 
Apr,  1,  1999 

Apr.  1,  1999 
Api  1  1999 
Apr.  1,  1999 


Apr  1  1999 
Apr,  1,  1999 
Apr.  I,  1999 
Apr  1  1999 
Apr,  I,  1999 

Apr.  1.  1999 

Apr  1  1999 
Apr.  1,  1999 
Apr,  1,  1999 
Apr  1  1999 
Apr  I.  1999 
Apr  1  1999 
'Apr  t,  1999 
Apr.  1.  1999 
Apr.  I,  1999 
Apr  1,  1999 
Apr.  1,  1999 
Apr.  I,  1999 
Apr,  1,  1999 
Apr.  I.  1999 
Apr,  I,  1999 
Apr,  1.  1999 
Apr,  1,  1999 
Apr,  1,  1999 
Apr,  I  1999 


&3.X   Apr,  I,  1999 


VI 
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TItto  Stock  Number  Prk* 

200-End  («iiM)3«-00097-l) 17,00 

28  Parts: 

0-42         (869-038-00098-9) 3900 

43-end  (849-038-00099-7)  32.00 

29  Parts: 

0-99   (869-038-00 10O-4) 28.00 

100^99   (86W)3»-(»l01-2) 13.00 

500-899 (869-038-00102-1) 40.00 

900-1899  (869-038-00)03-9) 21.00 

1900-1910  (§§  1900  to 

1910.999)  (869-038-00104-7)  46.M 

1910  (§§1910.1000  10 

erxS)  (869-038-001 05-5) 28.00 

1911-1925  (869-038-(X)  106-3) 1800 

1926   (869-038-00107-1) 30.M 

1927-End (869-038-00108-0) 43.00 

30  Parts: 

1-199  (869-038-00109-8) 35.M 

200-699 (869-038-001 10-1) 30.M 

70O-£nd  (869-038-001 1 1-0) 35.00 

31  ParU: 

0-199  (869-038-00112-8)  . 

200-£nd  (869-038-00 11 3-6)  . 


RttvlsiOfi  D«t« 

Api.  1,  1999 


Stock  Numbor 


Prtc*      RavlslonOsM 


21.00 
48.00 

32  ParU: 

1-39,  Vol.  I 1500 

1-39.  Vol.  II I'.OO 

1-39,  Vol.  ni 18.00 

1-190  (869-038-001 14-4) 46.X 

191-399 .•. (869-038-001 15-2) 55.00 

400-629 (869-038-00116-1) 32.» 

630-699 (869-038-00117-9) 23.00 

700-799 (8«W)3»-001 18-7) 27.00 

800-£nd  (869-038-00119-5) 27.00 


July  1 
July  1 


1999 
1999 


33f 

1-124  (869-038-00120-9) 32.00 

125-199 (a6W)38-0012l-7) 41.M 

200-€nd  (869-038-00122-5) 33.M 

34  Parts: 

1-299  (86«)38-00 123-3) 28.ra 

300-399 (869-038-00124-1) 25.OT 

400-€n<J  (869-038-00125-0) 46.00 

35  (869-034-00126-2) 14.00 

36  Parts 

1-199    (869-038-00127-6) 21.00 

200-299 (869-038-00128-4) 23.W 

300-£nd  _ (869-038-00129-2) 38.ra 

37  (869-038-00130-6) 2900 

38  Parts: 

0-17  (869-038-00131-4) 37  OO 

18-£nd  (869-038-00132-2) 41.00 

39  (869-038^133-1) 24.00 

40  Parts: 

1-49  (86«)38-00 134-9) 33.X 

50-5)  (869-038-00135-7) 25.00 

52  (52O1-52.10I8) (869-038-00136-5) 33.M 

52  (52.1019-€n(fl  (869-038-00137-3) 37.M 

53-59  (8«9-03a-00138-l) 19.00 

60  (869-038-00139-0) 59.00 

61-62  (869-038-00140-3) 19.00 

63(63.1-63.11)9) (86W)38-O0141-1) 58.M 

63  (63.l20O-£nd)  (869-038-00142-0) 36.00 

64-71   (869-038-00143-8) 11.00 

72-80  (869-038-00144-6) 41.00 

81-85  - (869-038-00145-4) 33.M 

86  (869-038-00146-2)  59.00 

87-135 (869-038-00146-1) 53.00 

136-149 (869-038-00148-9) 40.00 

150-189 (869-038-00149-7) 35.ra 

190-259 (869-038-00150-1) 23.00 


July),  1999 

July  1,  1999 

•July  1.  1999 

July  1.  1999 

July  1.  1999 

July  1.  1999 
July  1.  1999 
July  1  1999 
July  1,  1999 

July  1.  1999 
July  1,  1999 
July  1.  1999 

July  1.  1999 
July  I.  1999 

'July  1,  1984 
'July  I.  1984 
'July  1.  1984 
July  1.  1999 
July  1.  1999 
Jtiy  1.  1999 
July  1,  1999 
July  1,  1999 
JJy  I,  1999 

July  1.  1999 
July  I,  1999 
July  1,  1999 


July  1,  1999 
July  1,  1999 
July  1 

July  I 


1999 
1998 


July  I 
Jiiy  I 


1999 
1999 


July  1,  1999 
JJy  1.  1999 


July  1 
Julyl 

July  1,  1999 


1999 
1999 


July  I.  1999 
July  1.  1999 
July  1.  1999 
July  I.  1999 
July  1.  1999 
July  1.  1999 
July  1.  1999 
Jiiy  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1.  1999 
July  1.  1999 
July  1.  1999 


260-265 (869-038-00151-9) 32.00 

266-299 (869-038-00152-7) 33.00 

300-399 (869-038-00153-5) 26.00 

400-424 (869-038-00154-3) 34.M 

425-699 (869-038-00155-1) 44.00 

700-789 (869-038^)0156-0) 42.00 

790-€nd  (869-038-00157-8) 23.M 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1, 1-11  to  AppendU.  2  (2  Reserved) 13.00 

3-6 14.00 

7         6.00 

8   4.50 

9  _ 13.M 

10-17  9.50 

18,  Vol  I,  Ports  1-5  I3.M 

18,  Vol,  II.  Ports  6-19 _ 13,00 

18,  Vol.  III.  Ports  20-52 13.00 

19-100  1300 

1-100  (869-038-00158-6) 14.M 

101  (869-038-00159-4) 39.00 

102-200 (869-038-00160-8) 16.00 

201-€nd  (869-038-00161-6) 15.00 

42  Parts: 

1-399  (869-O34-00161-1) 34.00 

400-429 (869-034-00)62-9) 41.00 

430-End  (869-034-00163-7) 51.00 

43  Parts: 

1-999  (869-034-00164-5) 30.00 

lOOO-end  (869-034-00165-3) 48.00 

44  (869-034-00166-1) 48.M 

45Parta: 

•1-199 (869-038-00168-3) 

200-499 (869-034-00168-8)  , 

500-1199 (869-034-00169-6) 

120O-€nd (869-034-00 1 70K))  , 


33M 

14.x 
30.x 
39.x 


46  Psits: 

1-40  (869-034-X171-8) 26.X 

41-69  - (869-034-X 172-6)  21.X 

70-89  (869-034-X  173-4) 8.X 

90-139 (86W334-X174-2) 26.X 

140-155 (869-034-MI75-I) 14.X 

156-165 (869-034-X176-9) 19.X 

166-199 (86W)34-X177-7) 25.X 

200-499 (869-034-X  178-5) 22.X 

500-End  (869-034-X  179-3) 16.X 

47  Parts: 

0-19  (869-0J4-X 180-7) 36.X 

20-39  „ (869-034-X181-5) 27  M 

40-69  (869-034-X  182-3) 24.X 

70-79  (869-034-X183-1) 37.X 

80-End  (869-034-X1S4-0) 40.X 

48  Chaptsrs: 

1  (Pwls  1-51)  (869-034-X  185-8) 51.X 

1  (Ports  52-99)  (869-034-X  186-6) 29.X 

2  (Ports  20)-299) (869-034-M187r4) 34.X 

J-6  (869-034-X  188-2)  29,X 

7-14  (869-034-X  189-1)  32.X 

15-28  (869-034-X  190-4) 33.X 

29-End  (869-034-X191-2) 24.X 

49  Parts: 

1-99  (869-034-X  192-1) 31.X 

100-185 (869-034-X  1 93-9) M.X 

186-199 (869-034-X 1 94-7)  IIX 

200-399 (869-034-X  195-5)  46,X 

400-999 (869-034-X  196-3) 54.X 

1000-1199  (869-034-X197-1) 17.X 

1200-€nd (869-034-X  198-0) 13.X 

50  Parts: 

1-199  (869-034-X199-8)  42.X 

200-599 (869-O34-0020O-5) 22.X 


July  1,  1999 

July  1,  1999 

Julyl  1999 

July  1.  1999 

July  1  1999 

July  1  1999 

July  1  1999 

3July  1,  1984 

ijuly  1   1984 

JJuly  1,  1984 

JJuly  1,  1984 

iJuly  1.  1984 

5  July  1.  1984 

3 July  I.  1984 

iJuly  1,  1984 

iJuly  I,  1984 

JJuly  1.  1984 

3  July  1,  1984 

July  1   1999 

July  1,  1999 

July  1.  1999 

July  1,  1999 

Oct,  1,  1998 
Oct.  1, 1998 
Oct.  1.  1998 

Oct.  1.  1998 
Oct.  1,  1998 

Oct,  1,  1998 


Oct.  1,  1999 
Oct  1,  1998 
Oct,  1.  1998 
Oct,  1,  1998 

Oct  1,  1998 
Oct,  1,  1998 
Oct,  1,  1998 
Oct.  1,  1998 
Oct,  1.  1998 
Oct,  1  1998 
Oct,  1,  1998 
Oct  1,  1998 
Oct,  1,  1998 

Oct.  1.  1998 
Oct.  1,  1998 
Oct,  I,  1998 
Oct.  1,  1998 
Oct.  1.  1998 

Oct.  1,  1998 

Oct.  1.  1998 

Oct.  1.  1998 

Oct  1,  1998 

Oct.  1.  1998 

Oct.  1,  1998 

Oct,  1  1998 

Oct  1.  1998 
Oct.  1  W8 
Oct.  1.  1998 
Oct.  1,  1998 
Oct.  1.  1998 
Oct.  1.  1998 
Oct.  1,  1998 

Oct.  1,  1998 
(Jet.  1,  1998 
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TWO                                   Stock  Number                  Price  Revision  Date 

tO(^*vS  (869-034-X201-3) 33.X  Oct  1   1998 

CFR  Index  and  Findings 

Ai*  (869-038-00047-4) 48.X  Jon.  1.  1999 

Complete  1998  CFR  set 951a)  199^ 

Microfiche  CFR  Edition, 

Subsciiption  (mailed  OS  issued)  247X10  1998 

Individuol  copies ja)  1998 

Complete  set  (one-time  moiling) 247X1)  1997 

Complete  set  (one-time  moiling)  264X  1996 

'  Because  rtle  3  rs  on  onnuol  compilotion,  Itw  volume  and  all  (xevious  volumes 
shouW  t)e  retomed  os  a  permanent  refeience  source, 

'the  July  1,  1985  edrtion  ol  32  CFB  l>arls  1-189  contams  a  note  only  lor 
Pats  1-39  inclusive.  For  the  tull  lexl  ol  Ihe  Defense  Acouisilion  Begulalions 
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1  1998,  through  April  1,  1999  The  CFB  volume  issued  os  ol  April  1  1998 
should  be  retained 

«No  amendments  to  this  volume  were  promulgoted  during  the  period  July 
I  1998,  through  July  1.  1999.  Ilie  CFe  volume  issued  as  of  July  1.  1998  should 
be  retained. 
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judgments: 
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See  National  Foundation  on  the  Arts  and  the  Humanities 
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Drawbridge  operations: 
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Agency  information  collection  activities — 
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Texas.  68352 
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Prospective  purchaser  agreements — 
Circle  Smelting  Corp.  Site.  IL.  68352-68353 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 
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,\iru-orthiness  directives; 

Bell.  68277-68289 
PROPOSED  RULES 
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Airbus.  68300-68302 
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Virgin  Islands.  68353-68354 


rv 


Federal  Register/ Vol.  64,  No.  234 /Tuesday,  December  7,  1999 /Contents 


Federal  Register /  Vol.  64,  No.  234 /Tuesday.  December  7,  1999 /Contents 


Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  88341- 
68342 
Electric  rate  and  corporate  regulation  filings: 

Calpine  Leasing  Inc.  et  al.,  68343-68345 

Public  Service  Co.  of  Colorado  et  al.,  68345-68348 

Puget  Sound  Energy,  Inc.,  et  al..  68348-68350 
Environmental  statements;  availability,  etc.: 

Skorupski,  John  M.,  68350 
Applications,  bearings,  determinations,  etc.: 

Atlantic  Gas  Light  Co.,  68342 

Commonwealth  Edison  Co.  et  al.,  68342 

Equitrans,  LP.,  68342-68343 

Niagara  Mohawk  Power  Corp.,  68343 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  68355 
Permissible  nonbanking  activities,  68355-68356 

Federal  Open  Market  Comjnittee: 
Domestic  poUcy  directives,  68356 

Fish  and  WlldIHe  Service 

RULES 

Endangered  and  threatened  species: 
Critical  habitat  designation — 
Western  snowy  plover.  Pacific  coast  population, 
68507-68544 

Food  and  Drug  Administration 

RtKfS 

Animal  drugs,  feeds,  and  related  products: 

Trimethoprim  and  sulfadiazine,  68289 
NOTKES 
Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  68356 
Reports  and  guidance  docimients;  availability,  etc.; 
Pharmacokinetics  in  patients  with  impaired  hepatic 
function;  study  design,  data  analysis,  and  impact  on 
dosing  and  labeling;  industry  guidance.  68357 

Forest  Seivlce 

NOTICES 

Environmental  statements;  notice  of  intent: 
Idaho  Panhandle  National  Forests,  ID,  68315-68316 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  68338-68339 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

Health  Cars  Financing  Administration 

NOTICES 

Medicare  and  Medicaid: 
Program  issuances  and  coverage  decisions;  quarterly 
listing,  68357-68364 
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NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  68369-68370 
Grants  and  cooperative  agreements;  availability,  etc.: 

Teacher  Next  Door  faitiative,  68370-68371 

Indian  Affairs  Bursau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  68371-68372 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Intergovernmental  review  of  agency  programs  and 
activities.  68371 

international  Trade  Administration 

NOTICES 
Antidumping: 
Hot-rolled  lead  and  bismuth  carbon  steel  products  6om- 

United  Kingdom,  68316-68320 
Pasta  from — 

Italy,  68320 
Silicomanganese  from — 
Ukraine,  68320-68321 
Export  trade  certificates  of  review,  68321-68322 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  68373-68374 

Justice  Department 

See  Antitrust  Division 
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Organization,  functions,  and  authority  delegations: 

United  States  Marshals  Service;  fees  for  services,  68307- 
68310 
NOTICES 
Pollution  control;  consent  judgments: 

Chemspray,  Inc.,  et  al.,  68374 

General  Electric  Co.,  68374 

Green  Mountain  Power  Corp.  et  al.,  68374-68375 

National  Housing  Partnership  Management  Co.,  Inc., 
68375 
Privacy  Act: 

Systems  of  records,  68375-68377 

Labor  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  (Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cadiz  Groundwater  Storage  Dry-Year  Supply  Program, 

CA;  pipeline  right  of  way  and  plan  amendment, 

68372-68373 


National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities- 
Proposed  collection;  comment  request,  68338-68339 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  68392 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board:  membership,  68392 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

General  Motors  Corp.,  68409-68410 
Meetings: 

Research  and  development  programs.  68410-68411 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Cosco,  Inc..  68411-68412 

National  Institute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Partnership  for  Advancing  Technology  in  Housing 

Cooperative  Reseach  Program.  68322-68324 
Precision  Measurement  Program  et  al.,  68324-68331 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
ADE  Corp.,  68331 

National  Instttutes  of  Health 

NOTICES 
Meetings: 
National  Eye  Institute,  68364 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  68364-68365 
National  Institute  of  Child  Healtii  and  Human 

Development,  68366 
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The  President 
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Presidential  Documents 


Memorandum  of  November  29,  1999 
International  Family  Planning  Waiver 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  599D(c)  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act 
2000,  as  enacted  by  secUon  1000(a)(2)  of  Division  B  of  H.R.  3194,  the 
Consolidated  Appropriations  Act  for  Fiscal  Year  2000,  I  hereby  waive  the 
restrictions  contained  in  subsection  599D(b)  to  the  full  extent  authorized 
by  subsection  599D(c).  This  w^aiver  shall  take  effect  immediately  and  shall 
continue  until  the  expiration  of  subsection  599D(b), 

You  are  hereby  authorized  and  directed  to  transmit  this  waiver  to  the  Com- 
mittee on  Appropriations  and  the  Committee  on  Foreign  Relations  of  the 
Senate  and  the  Committee  on  Appropriations  and  the  Committee  on  Inter- 
national Relations  of  the  House  of  Representatives. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


IXrtUs^^i^AAA  "jW^kiCfc^A/^ 


IFR  Doc.  99-31774 
Filed  12-6-99;  8:45  ami 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  November  29,  1999. 
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The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-SW-02-A0;  Amendment 
39-11455;  AO  99-25-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron-manutactured 
Model  HH-1K,  TH-1F,  TH-1L,  UH-1A, 
UH-1B,  UH-1E,  UH-1F,  UH-1H,  UH-1L, 
and  UH-1P  Helicopters;  and 
Southwest  Florida  Aviation  SW204, 
SW204HP,  SW205,  and  SW205A-1 
Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron 
(Bell)-manufactured  Model  HH-IK.  TH- 
IF.  TH-IL.  UH-IA,  UH-IB,  UH-lE, 
UH-IF.  UH-IH,  UH-lL,  and  UH-lP 
helicopters;  and  Southwest  Florida 
Aviation  SW204,  SW204HP.  SW205, 
and  SW205A-1  helicopters,  that 
currently  requires  modification  and 
inspections  of  the  tailboom  vertical  fin 
spar  (vertical  fin  spar).  This  amendment 
requires  the  same  modification  and 
inspections  plus  two  additional 
inspections  and  replacement  of  the 
vertical  fin  spar.  This  amendment  is 
prompted  by  6  accidents.  2  of  which 
involved  fatalities,  involving  fatigue 
cracks  in  the  vertical  fin  spar  that  have 
occurred  since  the  issuance  of  AD  97- 
20-09.  The  actions  specified  by  this  AD 
are  intended  to  prevent  in-flight  failure 
of  the  vertical  fin  spar  and  subsequent 
loss  of  control  of  the  helicopter. 
EFFECTIVE  DATE:  January  11.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison.  Aerospace  Engineer, 
FAA.  Rotorcraft  Directorate.  RotorcrafI 


Standards  Staff,  2601  Meacham  Blvd.. 
Fort  Worth.  Texas  76137,  telephone 
(817)  222-5447,  fax  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-20-09. 
Amendment  39-10521  (63  FR  26439, 
May  13,  1998),  Docket  No.  97-SW-35- 
AD,  which  is  applicable  to  Bell- 
manufactured  Model  HH-IK,  TH-lF, 
TH-IL,  UH-IA,  UH-lB,  UH-IE,  UH- 
IF,  UH-IH,  UH-lL,  and  UH-lP 
helicopters;  and  Southwest  Florida 
Aviation  SW204,  SW204HP,  S\V205, 
and  SW205A-1  helicopters,  was 
published  in  the  Federal  Register  on 
April  16,  1999  (64  FR  18845).  That 
action  proposed  to  require  the  same 
modification  and  inspections  of  the 
vertical  fin  spar  as  required  by  AD  97- 
20-09  plus  additional  inspections  and 
replacement  of  the  vertical  fin  spar,  part 
number  (P/N)  205-030-846-all  dash 
numbers. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the  AD 
should  be  made  applicable  only  to 
operators  that  are  using  the  affected 
helicopters  in  logging  operations.  The 
commenter  feels  that  the  accidents  that 
have  occurred  were  due  to  the  aircraft 
being  involved  in  logging  operations 
and  states  that  the  two  accidents 
referred  to  in  AD  97-20-09  were  caused 
by  operators  not  performing  AD  97-20- 
09.  The  commenter  also  states  that  the 
AD  is  uimecessary  and  cost  prohibitive 
to  those  operators  who  do  not  perform 
logging  operations.  The  FAA  does  not 
concur;  cracks  have  been  found  in  the 
vertical  fin  spar  on  aircraft  that  have 
had  no  operational  time  performing 
heavy  lift  operations.  The  FAA  believes 
that  this  service  difficulty  stems  fi^m 
the  repeated  demand  for  high  power 
from  the  helicopter  regardless  of  the 
type  of  operation. 

Another  commenter  states  that  (1) 
vertical  fin  failures  are  due  to  a 
combination  of  improper  operation  of 
the  aircraft  and/or  helicopter  inspection 
procedures  and  (2)  the  FAA's  economic 
analysis  estimate  is  25  to  40%  too  low. 
The  FAA  partially  concurs.  As  stated 
previously,  cracks  in  the  vertical  fin  are 
not  necessarily  directly  related  to  hea\T 
lift  operation  but  to  repeated  demand 


for  high-power.  The  commenter 
acknowledges  that  its  cost  estimate  is 
based  on  modifications  performed  on 
other  aircraft;  those  modifications  were 
more  substantia]  than  the  modifications 
proposed  by  the  NPRM.  The  FAA  is 
aware  that  currently  there  is  only  one 
spar  approved  for  specific  type 
certificated  restricted  category 
helicopters  that  meet^  the  repeated  high 
torque  event  substantiation 
requirements  of  this  AD;  the  cost  for 
that  spar  was  used  in  the  economic 
analysis.  There  are  other  persons  who 
have  applied  for  and  are  w  orking  on 
certification  of  other  spars.  Therefore 
the  FAA  agrees  that  the  cost  of  those 
spars  may  be  higher  than  the  cost  of  the 
spars  used  in  its  economic  analysis. 
However,  there  remains  no  better 
information  upon  which  the  FAA  can 
rely.  Additionally,  the  commenter 
offered  suggestions  for  an  alternate 
method  of  compliance  (AMOC)  to  the 
actions  specified  in  the  NPRM.  The 
suggestions  included:  (1)  Allowing  the 
installation  of  supplemental  type 
certificate  (STC)  SR00267SE  with  212- 
030-447-101  or  -117  spar;  (2)  assigning 
a  life  limit  to  all  vertical  fin  spars  for 
Bell-manufactured  medium  helicopters 
and  require  the  installation  of  an 
exceedance-monitoring  device  with  an 
iminterrupted  data  history.  The  first 
suggestion  from  the  commenter  cannot 
be  adopted  at  this  time  because  the 
fatigue  substantiation  for  the  cited  STC 
did  not  include  the  effects  of  repeated 
high  torque  events  during  certification. 
However,  if  this  is  accomplished,  the 
FAA  vrill  consider  this  option.  The 
second  suggestion  cannot  be  adopted  for 
various  reasons.  The  first  is  that  the  type 
certificate  holders  of  approved  fin  spars 
have  chosen  not  to  impose  life  limits  on 
their  installations  and.  rather  than 
imposing  life  limits,  the  FAA  feels  that 
the  current  installation  of  "laminated 
fin  spars"  should  be  removed  from 
service  due  to  the  nature  of  the  failure 
mode  of  this  part  and  the  current  safety 
problems  that  are  being  experienced 
with  this  particular  design.  Also,  the 
FAA  knows  of  no  certified  monitoring 
systems  being  installed  on  restricted 
category  aircraft  that  may  be  used  for 
maintenance  credits. 

An  additional  commenter  states  that 
the  use  of  the  words  "repeated  hea\'y  bft 
operations  '  attempts  to  place  the  blame 
for  those  spar  failures  on  the  logging 
industry.  The  commenter  states  that  the 
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cause  of  the  Gb  spar  failures  was  the 
repeated  application  of  engine  torque 
and  the  tail  rotor  reaction  thereof,  not 
what  was  in  the  helicopter  or  hanging 
from  the  external  hook.  The  conunenter 
states  that  it  is  improper  to  infer  logging 
by  using  the  term  "heavy  lift  operation;" 
it  should  use  the  term  "high  torque 
events."  The  FAA  concurs  and  has 
changed  the  wording  in  this  AD  to 
"repeated  high  torque  events." 

Another  conunenter  states  that  Note  1 
of  the  NPRM  could  be  interpreted  to 
impose  undue/unnecessary  burden  on 
operators  who  have  incorporated  a 
modified  commercial  vertical  fin 
assembly.  The  conunenter  further  states 
that  the  proposed  AD  should  not  apply 
to  his  particular  vertical  fin  assembly, 
which  has  been  issued  an  STC.  The 
FAA  does  not  concur;  the  particular 
STC  has  not  been  substantiated  or 
shown  to  meet  the  requirements  of 
"repeated  high  torque  events." 

Ine  same  conunenter  states  that  the 
requirement  to  meet  repetitive  heavy  lift 
structural  limitations  has  been  imposed 
on  specific  flight  profiles  and  it  imposes 
undue  burden  on  heavy  lift  operators 
who  have  already  spent  money 
installing  an  STC  which  includes  a  spar 
configuration  that  has  not  been  shown 
to  meet  the  proposed  fatigue 
requirements.  The  FAA  does  not  concur 
that  fatigue  substantiation  to  correct  an 
unsafe  condition  is  imposing  an  undue 
burden  on  a  particular  set  of  operators. 
The  NPRM  for  this  AD  was  followed  by 
other  AD's  that  were  applicable  to  the 
commercial  equivalent  model 
helicopters.  In  fact,  any  applicant  for  an 
AMOC,  STC.  type  certificate,  or  other 
type  of  approval  will  be  required  to 
meet  the  same  repeated  high  torque 
events  requirements. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
that  the  term  "repeated  heavy  lift"  will 
be  replaced  by  "repeated  high  torque 
events."  Also,  two  other  nonsubstantive 
changes  have  been  made  to  paragraph 
(h)  and  Note  4  of  the  AD.  In  paragraph 
(h).  the  NPRM  incorrecUy  states  that 
alternative  methods  of  compliance 
(AMOC)  or  adjustments  of  the 
compliance  time  may  be  approved  by 
the  "Manager.  Rotorcraft  Standards 
Staff,  Rotorcraft  Directorate."  This  is 
incorrect  and  has  been  changed  to  state 
that  the  Manager,  Regulations  Group, 
Rotorcraft  Directorate,  is  responsible  for 
approving  any  AMOC  or  adjustment  of 
the  compliance  time.  Note  4  of  the 
NPRM  states  that  information 
concerning  the  existence  of  approved 
AMOC  may  be  obtained  from  the 


"Rotorcraft  Standards  Staff;"  this  is  also 
incorrect  and  has  been  changed  to  state 
that  information  may  be  obtained  horn 
the  "Regulations  Group."  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biuden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  75  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  to  accomplish  the  initial 
inspection.  8  work  hours  to  accomplish 
the  initial  and  recurring  inspections, 
180  work  hoiu^  to  replace  the  vertical 
fin  spar,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
will  cost  approximately  S200  for  the 
modification  and  SlS.tXKI  for  the 
replacement.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,004,000 
to  conduct  an  initial  inspection,  modify 
the  vertical  fin  spars  and  conduct 
recurring  inspections,  and  replace  the 
vertical  fin  spars  on  all  helicopters  in 
the  U.S.  fleet. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  nde  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd..  Room  663.  Fort 
Worth.  Texas  76137. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Anwndwj] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10521  (63  FR 
26439,  May  13, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD). 
Amendment  39-11455,  to  read  as 
follows; 

AD  09-25-12    California  Department  of 
Forestry:  Firefly  Aviation  Helicopter 
Services  (Previously  Erickson  Air  Crane 
Co.);  Garlick  Heiicoplera,  Inc.;  Hawkins 
and  Powers  Aviation,  Inc.:  International 
Helicopters,  Inc.;  Tamarack  Helicopters 
(Previously  Ranger  Helicopter  Services, 
Inc.);  Robinson  Aircrane;  Williams 
Helicopter  Corporation  (Previously  Scott 
Paper  Co.l;  Smith  Helicopters;  Southern 
Helicopter  Inc.;  Southwest  Florida 
Aviation;  Utah  SUIe  University; 
Western  International  Aviation,  Inc.; 
UNC  Helicopters;  and  U.S.  Helicopter, 
Inc,:  Amendmenl  39-11455.  Docket  No. 
99-SW-02-AD.  Supersedes  AD  97-20- 
09.  Amendment  39-10521.  Docket  No. 
97-SW-35-AD. 
Applicability:  Model  HH-IK  (Type 
Certificate  Data  Sheet  (TCDS)  H5NM),  TH-IF 
(TCDS  H12NM.  and  ROOOOeAT),  TH-IL 
(TCDS  H5NM,  H7SO.  and  H4NM).  UH-lA 
(TCDS  H3SO).  im-lB  (TCDS  HlRM,  H3NM, 
H13WE,  H3SO,  H5S0,  and  R00012AT),  UH- 
lE  (TCDS  H5NM,  H7SO.  H8NM,  and  H4NM). 
UH-IF  (TCDS  H2NM.  H7NE.  HllSW. 
H12NM.  and  R00008AT),  UH-IH  (TCDS 
H13WE,  H3S0.  H15NM,  and  R00007DE), 
UH-IL  {TCDS  H5NM.  H7S0,  and  H4NM). 
UH-IP  (TCDS  H12NM.  and  R00008ATI.  and 
SW204  (TCDS  H6SO),  SW204HP  (TCDS 
H6SO).  SW205  (TCDS  H6SO),  and  SW205A- 
1  (TCDS  H6SO)  helicopters,  with  tailboom 
vertical  fin  spar  (vertical  fin  spar),  part 
number  (P/N)  205-032-«99-all  dash 
numbers.  205-030-846-all  dash  numbers,  or 
205-032-8Sl-all  dash  numbers,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modificaUon,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  out 
been  eliminated,  the  request  should  include- 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tailboom  vertical 
Sn  (fin)  spar  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 


la)  Within  8  hours  time-in-semce  (TIS). 
modify  the  vertical  fin  spar  as  follows: 

(1)  Remove  the  42°  gearbox  cover  and  open 
the  drive  shaft  cover  on  the  fin  spar  assembly 
(see  Figure  1). 

(2)  Remove  the  first  four  rivets  from  the  fin 
spar  located  at  the  bonom  of  the  fin  spar  leh- 
hand  side  at  the  tailboom  and  fin  spar 
junction,  and  the  first  four  rivets  aft  of  the 
junctioij  along  the  lower  edge  of  the  fin  spar 
side-skin  as  shnivn  (see  Figure  2). 

(3)  Trim  the  fin  spar  lefi-hand  skin  using 
extreme  care  lo  not  damage  the  fin  spar 
assembly  (see  Figure  3). 

(4)  Deburr  the  tivet  holes  and  trimmed  stin 
edges.  Remove  all  debris.  In  a  ventilated 
work  area,  remove  any  surface  contaminant.>i 
with  a  cloth  thai  has  been  dampened  with 
aliphatic  naphtha  or  an  equivalent  cleaning 
solvent. 

(5)  Reattach  the  side-skin  to  the  fin  spar 
using  MS  20470AD  rivets.  DO  NOT  install 
the  bottom  two  rivets  into  the  fin  spar  where 
the  skin  was  trimmed. 

(6)  Attach  the  fin  spar  side-skin  lower  edge 
using  the  rivets  specified  in  Figure  3. 

(7)  Refinish  all  reworked  areas. 

(b)  After  modifying  the  fin  spar  assembly, 
inspect  the  fin  spar  for  cracks  before  fiirther 
night  and  thereafter,  at  intervals  not  to 
exceed  8  hours  TIS  as  follows: 

(1)  Remove  the  lower  aft  tailboom 
inspection  door,  located  at  tailboom  station 
180  (see  Figure  1). 

(2)  Remove  the  42°  gearbox  cover  and  open 
the  drive  shaft  cover  on  the  fin  (see  Figure 

(3)  In  a  ventilated  work  area,  clean  all 
surbces  to  be  inspected  with  a  cloth 
dampened  with  aliphatic  naphtha  or  an 
equivalent  cleaning  solvent. 

14)  Through  the  lower  aft  tailboom 
inspecUon  door,  using  a  bright  light  and  an 
inspection  mirror,  inspect  the  fin  spar 
assembly  adjacent  lo  the  tailboom  lop  skin  on 
the  forward  side,  paying  special  attention  lo 
the  lefi-hand  edge  and  the  adjacent  surfaces 
(see  Figures  I  and  2). 

(5)  Using  a  bright  light  and  a  lOx  or  higher 
magnifying  glass,  inspect  die  fin  spar 
assembly  adjacent  to  the  tailboom  top-skin 
on  the  in-board  and  out-board  sides,  the 
vertical  edge,  and  the  two  open  rivet  holes. 
Using  a  bright  light  and  a  mirror,  inspect  the 
aft  side  of  the  fin  spar  in  the  same  area. 
Special  attention  mu.st  be  given  lo  the  left- 
hand  edge  of  the  fin  spar  and  any  adjacent 
surfaces  between  fin  stations  66.31  and  71 .31 
(see  Figure  21. 

(6)  If  any  crack  is  discovered  on  the  fin 
spar,  replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight 

(c)  Within  50  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  50  hours  TIS.  inspect 
the  fin  spar  assembly  as  follows; 

(1 )  Remove  the  42*  gearbox  cover  and  open 
the  drivesbaft  cover  on  the  fin  spar  assembly 


(see  Figure  1).  Remove  Ihe  aft  lower  fin 
fairing  and  fin  access  panels  that  allow 
access  lo  Ihe  aft  side  of  the  forward  fin  spar 
and  the  secondary  spar  tsee  Figure  1). 

(2)  In  a  ventilated  work  area,  clean  all 
surfaces  lo  be  inspected  with  a  cloth 
dampened  with  aliphatic  naphtha  or  an 
Mjuivalent  cleaning  solvent.  Using  a  bright 
light,  lOx  or  higher  magnifying  glass,  and  a 
horoscope  as  required,  inspect  all  of  the  fin 
ribs.  fitUngs.  skins,  and  secondary  aft  spar  of 
the  fin  assen.bly  (see  Figures  4  aiid  5).  Pay 
particular  attention  lo  Ihe  upper  and  lower 
fittings  at  tailboom  station  227  for  cracked  or 
corroded  fittings  or  sheared  or  loose  rivets. 

(3)  Gain  access  to  Ihe  canted  bulkhead  aft 
of  tailboom  station  194.30  through  the  most 
aft  lower  access  covers  by  removing  the  aft 
access  covers  or  position  light  fairings  as 
required.  Visually  inspect  Ihe  canted 
bulkhead  forward  and  ah  sides  through  the 
lower  tailboom  inspection  hole  and  position 
lighl  access  holes  for  creek?.,  corrosion,  or 
loose  or  sheared  rivets  in  all  skins,  flttingf 
and  bulkheads  using  a  brighl  light,  an 
inspection  mirror,  and  a  borescope  as 
required  (see  Figures  4  and  5).  Pay  particular 
aUention  lo  the  area  in  the  upper  forward 
comers  of  the  aft  skin  directly  around  the  fin 
spar  assembly  and  the  overlap  area  of  the  lop 
skin  beneath  the  42"  gearbox  for  cracks, 
which  are  only  visible  frpm  the  underside. 

(4)  Any  crack  found  in  the  fin  spar 
assembly  requires  replacement  with  an 
airworthy  part.  Replacing  Ihe  entire  fin  spar 
configuretlon  ivilh  an  airworthy  fin  spar 
configuration  thai  has  been  demonslraled  to 
the  FAA  lo  satisfy  the  structural  fatigue 
requirements  of  repeated  high-lorque  events 
and  is  approved  by  the  Manager.  FAA, 
Rotorcraft  Standards  Staff,  will  constitute  a 
terminating  action  for  the  requirements  of 
this  AD.  Any  corrosion,  loose  or  sheared 
rivets,  or  cracked  skins  or  ribs  found  within 
Ihe  inspection  areas  must  be  repaired  prior 
lo  further  flight. 

(d)  Within  50  hours  TIS.  modif>'  the  fin 
spares  follows: 

(1)  Remove  Ihe  42"  gearbox  cover  and  open 
Ihe  drivesbaft  cover  on  the  fin  spar  assembly 
(see  Figure  1). 

(2)  Remove  the  next  10  rivets  from  Uie  fin 
spar  located  at  the  bottom  of  Ihe  fin  spar  loft- 
hand  side  at  Ihe  tailboom  and  fin  spar 
junclion  (see  Figures  6  and  7,  whichever  is 
applicable). 

Caution:  Extreme  care  must  be  taken  when 
drilling  and  removing  rivets  from  Ihe  side  of 
the  fin  spar  to  ensure  the  fin  spar  aissembly 
is  not  damaged. 

(3)  Trim  the  fin  left-hand  side  skin  using 
extreme  care  to  not  damage  Ihe  fin  spar 
assembly  to  expose  the  spar  outboard  edge 
(See  Figure  6  or  7,  whichever  is  applicable). 

(4)  Deburr  Ihe  rivet  holes  and  trimmed  side 
skin  edges.  Remove  all  debris.  In  a  ventilated 
work  area,  remove  anv  surface  contaminates 


with  a  cloth  thai  has  been  dampeneil  with 
aliphatic  naphtha  or  an  equivalent  cleaning 
solvenL 

(5)  Fabricate  cover  plales  in  accordance 
with  the  nole-s  and  drawings  of  Figure  8  or 

9,  whichever  is  applicable.  Ream  prepare  the 
holes  in  the  fin  spar  and  parts  and  install  Hl- 
LOK  fasteners. 

Note  2:  Bell  Helicopter  Medium  Strucluril 
Repair  Manual.  BHT-MED-SRM-1.  pages  3- 
36  through  3-38,  pertains  lo  ihis  instaUation 
and  reaming  procedure. 

(6)  Refinish  all  reworked  areas,  close 
drivesbaft  and  replace  42-  gearhox  cover 

(e)  .^fter  modification  of  the  fin  spar 
assembly,  before  turthor  flight  and  thereafter 
at  intervals  not  lo  exceed  100  hours  TIS. 
inspect  the  fin  spar  for  cracks  as  fallows: 

(1)  Remove  the  42°  gearbox  cover,  open  the 
drivesbaft  cover  on  Ihe  vertical  fin  spar 
assembly,  and  remove  the  spar  cover  plale 
and  filler  plale  from  the  lower  left-hand  side 
of  die  fin  assembly  (see  Figures  1  and  B  or 

9,  whichever  is  applicable). 

Caution:  Extreme  care  must  lie  taken  when 
remon'ng  the  cover  plate  and  filler  ftvm  the 
side  of  the  fin  spar  to  ensure  thai  the  spar 
assembly  is  not  damaged. 

(2)  In  a  ventilated  work  area,  clean  the 
surface  lo  be  inspected  with  a  cloth 
dampened  with  aliphatic  naphtha. 

Caution:  Do  not  use  chemical  paint 
strippers.  Use  Scotch-Brite  Grado-.A  \TN  and 
melhyl-ethyl  ketone  (MEK)  or  a  suitable 
solvent  to  remove  the  paini  and  primer  in  the 
in.speclion  area. 

(3)  Perform  a  dye-penetrani  inspection  of 
Ihe  exposed  area  of  the  fin  spar  (tee  Figures 
6  and  7). 

Nole  3:  ASTM  El  4 16  or  MII.-STD-6g66.  or 
the  Bell  Helicopter  Standard  Practices 
Manual.  BHT-ALL-SPM,  Chapter  B.2. 
pertains  to  this  inspection. 

(4)  If  any  crack  is  discovered  on  Ihe  fin 
spar,  replace  Ihe  fin  spar  assembly  with  an 
airworthv  fin  spar  assembly  before  further 
flight. 

(5)  After  inspection,  apply  zinc  chromate 
primer  to  the  bare  surfaces.  When  dry.  re- 
install the  cover  plale  and  the  filler  using 
fasteners  specified  in  Figure  8  or  9. 
whiche\'er  is  applicable. 

(61  Install  Ihe  42°  gearbox  cover  and  the 
drivesbaft  cover. 

(f)  Within  12  calendar  months.  reroo\-e  the 
fin  spar.  P/N  205-030-846-all  dash  numbers. 
P/N  205-o:i2-899-all  dash  numbers,  or  P/N 
20.S-032-851-alI  dash  numbers.  whiche\-er  is 
applicable,  and  replace  it  with  an  airworthy 
fin  spar  configuration  that  has  been 
demonstrated  lo  Ihe  FAA  to  satisfy  the 
structural  fatigue  requirements  of  repeated 
high  torque  events,  and  is  approved  by  the 
Manager.  FA.^,  Rotorcraft  Standards  Staff. 
aUJNG  CODE  4no-i3-u 
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NOTES: 

1.  COVER  MATERIAL  2024-T5  AL  ALY.  SHT.  0.050  THK. 

2.  FIOER  MATERIAL  202i.-T3  AL  ALY.  SHT.  SAME 
THICKNESS  AS  ORIGINAL  SKIN  REMOVH). 

J.   RIVET  E.D.  TO  BE  2  X  RIV.  OIA.  MIN.  UNLESS  OTHERWISE 

NOTED. 
U.   DIMENSIONS  ARE  IN  INCHES  UNLESS 

OTHERWISE  SPECIFIED 

5.  DEBURR  AND  BREAK  ALL  SHARP  EDGES 
.03  R  MAX.  13-7 

6.  ALOOINE  AND  PRIME  PARTS  PRIOR 
TO  INSTALLATION. 


2.55 


0.68 


COVER  PLATE  DETAIL 
FILLER  DETAIL 
MS20426AD4  RIVET  3  REQ'D 


2  HOLES  TO  MATCH  OZUS 
RECEPTACLES 


PIN  8  COLLAR  MAY  BE  REVERSED 
TO  FLUSH  INSIDE  IF  PUOEY 
BRACKET  IS  INSTU. 
2PLS 


HLI9P85-5  HI-LOK  II  REQ'D 
HLI9PB5-7  HI-LOK  2  REO'O 
HU2-5AW  HI-LOK  COLLAR  13  REQ'O 
FLUSH  IN  COVB?  &  FILLER 
W/COLLARS  INSIDE 


CR32l3-i.-X  RIVETS  2  REQ'O 
CR52l3-t-X  RIVETS  2  REQ'O 


CLEAN  UP  HOLES  AND 
EDGES,  OMIT  THESE 
TWO  RIVETS 


TOP 

OF 

BOOM 


AREA  FOR  8  HR  INSPECTION 


CR32I3-C-X  RIVETS  6  REQ'O 


SHEET  METAL  FIN  ASSY. 

EARLY  UH-IB.  UH-IH.  UH-IF.  UH-IP  a  TH^F 

(REF) 
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NOTES: 


1.  COVER  MATERIAL:  2024-T3  AL.  ALY.  SHT.  0.050  THK 

2.  FILLER  MATERIAL:  2024-T3  AL.  ALY.  SHT.  SAME 
THICKNESS  AS  ORIGINAL  SKIN  REMOVED. 

3.  RIVET  E.O.  TO  BE  2  X  RIV.  DIA.  MIN.  UNLESS  OTHERWISE 
NOTED. 

4.  DIMENSIONS  ARE  IN  INCHES  UNLESS 
OTHERWISE  SPECIFIED 

5.  DEBURR  AND  BREAK  Aa  SHARP  EDGES 
.03  R  MAX. 

6.  BONO  FILLER  TO  COVER  USING 
HYSa  EA9309.3NA  OR  EQUIVALENT. 

7.  ALOOINE  AND  PRIME  PARTS  PRIOR 
TO  INSTALLATION. 


^"-tSf^ 


2  HOLES  TO  MATCH  DZUS 
RECEPTACLES 


COVER  PUTE  DETAIL 
FILLER  DETAIL 


PIN  a  COLLAR  MAY  BE  REVERSED 
TO  FLUSH  INSIDE  IF  PULLEY 
BRAaET  IS  INST'LD. 

HLI9PB5-5  HI-LOK  II  REQ'O 
W.I9Pe5-7  HI-LOK  2  REQ'D 
HL82-5AW  HI-LOK  COLLAR  13  REQ'D 
FLUSH  IN  COVBR  &  FILLER 
W/COLLAR  INSIDE 


SKIN  TRIM  LINE 
(REF) 


CR32I3-4-X  RIVET 
6  REQ'D 


CLEAN  UP  HOLES 
AM)  EDGES,  OMIT 
THESE  TWO  RIVETS 


CRJ2I3-4-X  RIVET 
2  REQ'D. 


COVER  PUTE  AND  FILLER 
INSTALLATION 


AREA  FOR  8  HR  INSPECTION 


Figure  9 


BONDED  PANEL  FIN  ASSY. 
UH-IB.  UH-IE.  UH-IL.  TH-IL  a  HH-IK 
(REF) 
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(g)  Replacing  the  fin  spar.  P/N's  205-032- 
899-all  dash  numbers.  203-a30-846-all  dash 
numbers,  or  205-032-851-all  dash  numbers, 
with  an  airworthy  fin  spar  that  has  been 
demonstrated  to  the  F.\.A  to  satisfy  the 
structural  fatigue  requirements  of  repeated 
high  torque  events  and  approved  by  l)ie 
Manager.  FAA.  Rotorcraft  Standards  Staff, 
constitutes  a  terminating  action  for  the 
requirements  of  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager.  FAA. 
Regulations  Group.  Rotorcraft  Standards 
Staff.  Operators  shall  submit  their  requests 
through  an  F.AA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  FA.\. 
Regulations  Group. 

Note  4:  tnformation  concerning  the 
existence  of  approved  fin  spar  configurations 
and  alternative  methods  of  compliance  with 
this  AD.  if  any.  may  be  obtained  from  the 
Regulations  Group. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  .\viation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  This  atnendment  becomes  effective  on 
January  11.  2000. 

Issued  in  Fort  Worth.  Texas,  on  November 
30.  1999. 

Mark  R.  Schilling, 

AcUng  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  99-31675  Filed  12-6-99:  8:4.S  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  ^4ew  Animal  Drugs; 
Trimethoprim  and  Sulfadiazine 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Pharmacia  &  Upjohn  Co.  The  ANADA 
provides  for  use  of  trimethoprim  and 
sulfadiazine  powder  for  control  of 
bacterial  infections  of  horses. 
EFFECTIVE  DATE:  December  7.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary- 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Pharmacia 
&  Upjohn  Co..  7000  Portage  Rd  . 


Kaiamazoo.-Ml  49001-0199.  filed 
ANADA  200-244  thai  provides  for  use 
of  Tucoprim®  {trimethoprim  and 
sulfadiazine)  powder  for  control  of 
bacterial  infections  of  horses  during 
treatment  of  acute  strangles,  respiratory 
tract  infections,  acute  urogenital 
infections,  yvound  infections,  and 
abscesses.  ANADA  200-244  is  approved 
as  a  generic  copy  of  Macleod 
Pharmaceuticals.  Inc.'s  ANADA  200- 
033  Uniprim"'  (trimethoprim  and 
sulfadiazine)  powder  for  horses.  The 
ANADA  is  approved  as  of  October  22. 
1999.  and  the  regulations  in  21  CFR 
520.2613  are  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  tmder  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is^,required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability'." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  ofSubiects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  I  .S  C  360b. 
§520.2613    [Ameniled] 

2.  Section  520.2613  Trimethoprim 
and  sulfadiazine  powder  is  amended  in 
paragraph  (b)  by  adding  the  plirase 
"000009  and"  before  "058711". 


Dated:  November  29. 1999. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
IFR  Doc.  99-31571  Filed  12-6-«9:  8:45  ami 
BIUJNG  COOC  «eO-01-F 


DEPARTMENT  OF  THE  ItfTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  918 

(SPATS  No.  LA-018-f  OR] 

Louisiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Final  rule:  approval  of 
amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  an  amendment  to  the 
Louisiana  regulator>'  program  (Louisiana 
program)  imder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Louisiana  proposed  revisions 
to  and  additions  of  statutes  concerning 
requirements  for  permit  applications, 
eligibility  requirements  for  the  Small 
Operator  Assistance  Program  (SOAP), 
and  permit  exemptions.  Louisiana 
intends  to  revise  the  Louisiana  program 
to  be  consistent  with  SMCRA  and  the 
Louisiana  Surface  Mining  Regulations. 

EFFECTIVE  DATE:  December  7.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  VVolfrom.  Director.  Tulsa 
Field  Office.  Office  of  Surface  Mining. 
5100  East  Skellv  Drive,  Suite  470.  Tulsa. 
Oklahoma  74135-6548.  Telephone: 
(918)  581-6430.  hitemet: 
mwolfrom@tokgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Louisiana  Program 

II.  Submission  of  <he  Proposed  Amendment 
in.  Director's  Findings 

IV.  Summary  and  Disposition  orConunents 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Louisiana 
Program 

On  October  10. 1980.  the  Secretar>'  of 
the  Interior  approved  the  Louisiana 
program.  You  can  find  bacl;groimd 
information  on  the  Louisiana  program, 
including  the  Secretar>''s  findings  and 
the  disposition  of  comments  in  the 
October  10.  1980.  Federal  Register  (45 
FR  67340).  'V'ou  can  find  later  at^ions 
concerning  the  Louisiana  program  at  30 
CFR  918.15  and  918.16. 
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II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  August  23.  1999 
(Administrative  Record  No.  LA-364). 
Louisiana  sent  us  an  amendment  to  its 
program  under  SMCRA.  Louisiana  sent 
the  amendment,  which  amends  the 
Louisiana  Revised  Statutes  (R.S.)  30:907 
and  927.  at  its  own  initiative. 

We  announced  receipt  of  the 
amendment  in  the  September  10.  1999. 
Federal  Register  (64  FR  49118).  In  the 
same  document,  we  opened  the  public 


comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  October  12.  1999. 
Because  no  one  requested  a  public 
hearing  or  meeting,  we  did  not  hold 
one. 

m.  Oiiector's  Findings 

Following,  under  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17.  are  our  findings  concerning 
the  amendment. 


A.  Revisions  to  Louisiana's  Statutes 
That  Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Statutes  and/or  Regulations 

The  State  statutes  listed  in  the  table 
below  contain  language  that  is  the  same 
as  or  similar  to  the  corresponding 
sections  of  the  Federal  statutes  and/or 
regulations.  Differences  between  the 
State  statutes  and  the  Federal  statutes 
and/or  regulations  are  minor. 


Topic 


Stale  statute 


Application  requirements:  descnptron  of  ttie  nature  of  '  R.S.  30:907(B)(18)  . 

cultural,  historical,  and  archaeological  resources. 
Application  requirements:  descnption  of  fisn  and  wild-    R.S.  30:907(B)(19) 

life  resources. 
Application  requirements:  descnption  of  fiow  the  oper-    R.S.  30:907(B)(20)  . 

ator  will  minimize  disturtsarKes. 
Eligibility  requirements  for  the  Small  Operator  Assist-    R.S.  30:907(C) 

ance  Program  (SOAP). 


Federal  counterpart  regulation  and/or  statute 


Sec.  507(b)(13)  of  SMCRA;  30  CFR  779.12(b)  and 

780  31 . 
Sec.  515(b)(24)  of  SMCRA:  30  CFR  780.16(a). 

Sec.  515(b)(24)  of  SMCRA;  30  CFR  780.16(b). 

Sec.  507(c)(1)  o(  SMCRA. 


Because  the  above  State  statutes  have 
the  same  meaning  as  the  corresponding 
Federal  statutes  and/or  regulations,  we 
find  that  they  are  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations. 

B.  R.S.  30:907(81(16)  and  (1 7) 
Louisiana  proposes  to  remove  the 

provision  at  paragraph  B(16)  that 
requires  an  applicant  to  make 
information  about  coal  seams,  test 
borings,  core  samplings,  or  soil  samples 
available  to  any  person  with  an  interest 
which  is  or  may  be  adversely  affected. 
Louisiana  relocated  the  provision  to 
new  paragraph  B(17). 

We  find  that  Louisiana's  relocation  of 
this  provision  does  not  render  the 
Louisiana  statutes  any  less  stringent 
than  SM(31A.  Therefore,  we  are 
approving  the  modification. 

C.  R.S.  30:927(2) 

Louisiana  proposed  to  revise 
paragraph  (2)  by  removing  the  language 
that  allowed  surface  mining  operations 
that  disturbed  two  acres  or  less  to  be 
exempt  from  the  requirements  of 
Chapter  9.  Louisiana  then  added  a 
provision  to  allow  a  person  mining 
other  minerals  to  be  exempt  from  3ie 
requirements  of  Chapter  9  if  the  amount 
of  coal  extracted  incidental  to  the 
extraction  of  other  minerals  does  not 
exceed  sixteen  and  two-thirds  percent  of 
the  total  tonnage  of  coal  and  other 
minerals  removed  for  purposes  of 
commercial  use  or  sale. 

Pub.  L.  100-34.  signed  into  law  May 
7,  1987.  repealed  section  528(2)  of 
SMCRA,  which  allowed  surface  mining 
operations  that  disturbed  two  acres  or 


less  to  be  exempt  from  the  requirements 
of  SM(31A.  As  Federal  law.  Pub.  L.  100- 
34  invalidates  any  applicable  State  laws 
or  regulations  that  would  authorize 
persons  to  conduct  surface  coal  mining 
operations  of  two  acres  or  less  without 
complying  with  SMCRA  and  the 
approved  regulatory  program.  Thus. 
Louisiana's  removal  of  the  provision 
that  woidd  allow  surface  mining 
operations  that  disturbed  two  acres  or 
less  to  be  exempt  from  the  requirements 
of  Chapter  9  has  no  effect  on  its 
program.  We  therefore  approve  the 
removal  of  this  provision  as  it  does  not 
render  the  Louisiana  statutes  any  less 
stringent  than  SMCRA. 

We  also  approve  the  addition  of  the 
new  language  at  this  section,  which 
allows  a  person  mining  other  minerals 
to  be  exempt  from  the  requirements  of 
Chapter  9  if  the  amount  of  coal 
extracted  incidental  to  the  extraction  of 
other  minerals  does  not  exceed  sixteen 
and  two-thirds  percent  of  the  total 
tonnage  of  coal  and  other  minerals 
removed  for  purposes  of  commercial  use 
or  sale.  This  language  is  substantively 
identical  to  the  language  found  at 
SecUon  701(28)(A)  of  SMCRA  and  30 
CFR  Part  702. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  requested  public  comments  on  the 
amendment,  but  did  not  receive  anv- 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i).  we 
requested  comments  on  the  amendment 
from  various  Federal  agencies  vrith  an 


actual  or  potential  interest  in  the 
Louisiana  program  (Administrative 
Record  No.  LA-364.03). 

By  letter  dated  September  8, 1999^ 
(Administrative  Record  No.  LA-364.04). 
the  Natural  Resources  Conservation 
Service  responded  to  our  request  by 
stating  that  it  had  no  comment  on 
Louisiana's  amendment.  Also,  by  letter 
dated  September  30. 1999 
(Administrative  Record  No.  LA-364. 06). 
the  U.S.  Army  Corps  of  Engineers 
responded  to  our  request  by  stating  that 
it  found  Louisiana's  proposed 
amendment  satisfactory. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii).  we 
are  required  to  get  a  wrritten  agreement 
fiiDm  the  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  None  of  the 
revisions  that  Louisiana  proposed  to 
make  in  this  amendment  periain  to  air 
or  water  qualit>'  standards.  Therefore, 
we  did  not  ask  the  EPA  to  agree  on  the 
amendment. 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
from  the  EPA  (Administrative  Record 
No.  LA-364.01).  The  EPA  did  not 
respond  to  our  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SOTO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
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properties.  On  September  1, 1999,  we 
requested  comments  on  Louisiana's 
amendment  (Administrative  Record  No. 
LA-364. 02),  but  neither  responded  to 
our  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  wo 
approve  the  amendment  as  sent  to  us  by 
Louisiana  on  August  23. 1999.  We 
approve  the  statutes  that  Louisiana 
proposed  with  the  provision  that  they 
be  published  in  identical  form  to  the 
statutes  sent  to  and  reviewed  by  OSM 
and  the  public. 

To  implement  this  decisions,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  918,  which  codify  decisions 
concerning  the  Louisiana  program.  We 
are  making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Louisiana  to  bring  its 
program  into  conformity  with  the 
Federal  standards.  SMCRA  requires 
consistency  of  State  and  Federal 
standards. 

VI.  Procedural  Determinatioiis 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 


of  State  regulatory  programs  and 
program  amendments  since  each 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendinents  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  7t2  have  been  met. 

National  Enviroiunental  Policy  Act 

This  rule  does  not  require  an 
enviroiunental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regiUations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  SlOO  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  SubjecU  in  30  CFK  Put  91S 

Inlergovenmiental  relations.  Surface 
mining.  Underground  mining. 

Daleil:  November  19.  1999. 
Charles  E.  Sandberg, 
Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  918  is  amended 
as  set  forth  below: 

PART  918— LOUISIANA 

1 .  The  authority  citation  for  Part  918 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  918.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  91 8.1 5    Approval  of  Louisiana  regulatory 
program  amendments. 


Original  amendment  submission  date 


Date  of  finai 
publication 


Citalion/description 


August  23,  1999  December  7, 1999    R.S.  30:907(B)(16)  through  (20);  (C);  and  927(2). 


IFR  Doc.  99-31619  Filed  12-6-99;  8:45  am] 
MUJHG  COOe  431»4>-P 


DEPARTMENT  OF  TRANSPORTAUON 

Coast  Guard 

33  CFR  Part  117 

[CGD11-9»-017] 

Drawbridge  Operation  Regulations: 
China  Basin,  Mission  Creek,  CA 

agency:  Coast  Guard,  DOT. 


ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Coast  Guard  has  issued  a 
temporary  deviation  to  the  regulations 
governing  operation  of  the  City  and 
County  of  San  Francisco  3rd  Street 
(Lefty  O'Doul)  bascule  bridge  which 
spans  the  China  Basin  portion  of 
Mission  Creek  (also  known  as  the 
Cbaimel  Street  Waterway)  mile  0.0,  in 
San  Francisco,  San  Francisco  County, 
California.  The  deviation  specifies  that 
the  bridge  need  not  open  for  the  passage 
of  vessels  from  December  1, 1999 


through  January  31,  20O0.  Normally,  the 
3rd  Street  Bridge  opens  on  one-hour 
advance  notice.  The  deviation  is  needed 
to  allow  the  City  and  County  of  San 
Francisco  and  its  contractors  to 
complete  bridge  seismic  retrofit  and 
rehabilitation.  That  work  requires  the 
bridge  to  remain  in  the  closed  to 
navigation  position. 
DATES:  The  deviation  is  effective  from  8 
a.m..  December  1. 1999  through  S  p.m.. 
January  31.  2000. 

FOR  FURTHER  INFORMATKm  CONTACT:  Mr. 
Jerry  Olmes.  Bridge  Management 
Specialist.  Eleventh  Coast  Guard 
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District.  Building  50-6  Coast  Guard 
Island,  Alameda.  CA  94501-5100. 
telephone  (510)  437-3515. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  anticipates  that  economic 
consequences  of  this  deviation  will  be 
minimal.  The  bridge  provides  only  1 
foot  vertical  clearance  over  Mean  High 
Water  in  the  closed  position.  The  City 
and  County  of  San  Francisco  held  an 
Open  House  on  June  24, 1999  to  advise 
concerned  parties  of  the  proposed  work, 
and  has  scheduled  the  work  to 
minimize  impacts  on  navigation..  A 
cruise  vessel  which  berths  immediately 
upstream  of  the  bridge  has  been  able  to 
secure  alternative  moorings  during  the 
work.  The  work  is  scheduled  when 
recreational  boating  is  minimal,  and  the 
City  and  County  have  provided 
alternative  moorings  to  one  mariner 
who  normally  berths  at  the  Mission 
Creek  Harbor  Association  moorings 
upstream  of  the  bridge,  but  who  desired 
to  moor  downstream  of  the  bridge 
during  the  closed  period.  The  closure 
will  preclude  the  use  of  the  San 
Francisco  fire  boat  or  other  emergency 
watercraft  upstream  of  the  bridge, 
however,  all  moorings  can  be  accessed 
via  city  streets  by  land  based  emergency 
equipment. 

This  deviation  from  the  normal 
operating  regulations  in  33  CFR  117.149 
is  authorized  in  accordance  with  the 
provisions  of  33  CFR  117.35. 

Dated:  November  24. 1999. 
CD.  Wunter. 

Captain,  VS.  Coast  Guard,  Acting 
Commander.  Eleventh  Coast  Guard  District. 
IFR  Doc.  99-31645  Filad  12-6-99;  8:45  am) 
SILUNG  CODE  4»10-tS-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  VII  Tracking  No.  088-1088;  FRL- 
S501-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Stats  of 
Iowa;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  correcting 

amendment. 

SUMMARY:  This  doctunent  corrects  an 
error  in  the  amendatory  instruction  in  a 
direct  final  rule  periaining  to  the  Cedar 
Rapids.  Iowa,  attainment  and 
maintenance  of  the  sulfur  dioxide 
National  Ambient  Air  Quality  Standard 
regulation. 

EFFECTIVE  DATE:  December  7.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  West  at  (913)  551-7330. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  a  dociunent  on  March  11. 
1999  (64  FR  12087).  inadvertently 
omitting  a  revision  to  tbe  nonregulatory 
tables  in  paragraph  (e).  This  document 
adds  that  revision. 

Administrative  Requirements 

Under  Executive  Order  (E.O.)  12866 
(58  FR  51735.  October  4.  1993).  this 
action  is  not  a  "significant  regiUatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  In  addition,  this  action  does  not 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described  in 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Public  Law  104-4),  or  require 
prior  consultation  with  state  officials  as 
specified  by  E.O.  12875  (58  FR  58093, 
October  28, 1993),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  E.O.  12898 
(59  FR  7629,  February  16, 1994). 

Because  this  corrective  rulemaking 
action  is  not  subject  to  notice-and- 


comment  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small' 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  amendment  to  the  rule  for 
the  Cedar  Rapids,  Iowa,  attainment  and 
maintenance  of  the  sulfur  dioxide 
National  Ambient  Air  Quality  Standard 
regulation  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Dated:  November  9.  1999. 
Demiis  Grams,  P.E., 
Regional  Administrator.  Region  I'/T. 

Part  52  of  chapter  I,  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42.U.S.C.  7401  et  seq. 

Subpart  O— Indiana 

2.  Section  52.820  is  amended  by 
adding  an  entry  to  the  table  in 
paragraph  (e)  to  read  as  follows: 

f  S2.820    l(iantif  icatlon  of  plan. 

(e)  The  EPA  approved  nonregulatory 
provisions  and  quasi-regulatory 
measures. 


EPA— Approved  Iowa  Nonregulatory  Provisions 


Name  of  nonregulatory  SIP 
provtston 


Applicable  geograptiic  or  non- 
attainment  area 


State  sut>- 
mittal  date 


EPA  approval  date 


Explanation 


SO3  Control  Plan  Cedar  Rapids.  Iowa  . 


9/11/98    3/11/99.  64  FR  12090. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(IX;032-2008;  FRL-6S00-71 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans:  District 
of  Columbia;  Approval  of  Definitions 
for  the  New  Source  Review 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve  revisions  to  the  District  of 
Columbia  State  Implementation  Plan 
(SIP).  The  revisions  concern  the 
definitions  for  thirteen  terms  used  in  the 
new  source  review  regulations.  The 
intended  effect  of  this  action  is  to 
approve  the  definitions  in  the  District 
Of  Columbia  regulations  as  revisions  to 
the  SIP. 

DATES:  This  rule  is  effective  on  January 
6,  2000. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division.  U.S.  Environmental  Protection 
Agency.  Region  UI,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 
Protection  Agency.  401  M  Sh«et.  SW. 
Washington,  DC  20460;  and  the  District 
of  Columbia  Department  of  Public 
Health.  Air  Quality  Division,  51  N 
Street,  NE.  Washington,  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Miller.  (215)  814-2068.  or  by  e- 
mail  at  miller.linda@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  June  21, 1985.  October  22, 1993. 
and  May  2, 1997,  the  District  of 
Columbia  submitted  formal  revisions  to 
the  new  source  review  provisions  of  its 
SIP.  On  June  2,  1997  (62  FR  29682),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  District  of 
Columbia  proposing  approval  of  the 
new  source  review  program  revisions 
submitted  on  the  above  listed  dates.  The 
definition  of  the  term  "modification" 
was  approved  by  EPA  in  a  final 
rulemaking  on  July  31,  1997  (62  FR 
40937  ).  However,  the  Distirict  of 
Columbia's  submittals  and  EPA's  May  2. 
1997  proposed  approval  also  included 
the  following  additional  new  and 
revised  definitions:  "major  stationary 
source."  "new  source."  "potential  to 
emit."  "shutdown,"  "actual  emissions," 


"allowable  emission,"  "begin  actual 
construction."  "commence," 
"complete."  "major  modification," 
"necessary  preconstruction  approvals," 
"net  emissions  increase."  "significant." 
This  final  rulemaking  is  to  also  approve 
these  new  and  revised  definitions, 
contained  in  the  District  of  Columbia's 
new  source  review  regulations,  which 
were  inadvertently  omitted  fit)m  the 
)uly  31, 1997  final  approval  rulemaking, 
as  SIP  revisions. 

II.  Final  Action 

EPA  is  approving  the  definitions, 
referenced  above,  fotmd  in  DCMR  Tide 
20.  section  199  as  revisions  to  the 
District  of  Columbia  SIP. 

m.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  imder  E.O.  1 2866. 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  fimds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act."  Thus,  the  requirements 
of  section  6  of  the  Executive  Order  do 
not  apply  to  this  rule. 

C  Executive  Order  13045 

E.O.  13045.  entitled  "Protection  of 
Children  botn  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23. 1997),  applies  to  any  rule  that 
the  EPA  determines  (1)  is  "economically 
significant.  "  as  defined  under  E.O. 
12866.  and  (2)  the  environmental  health 
or  safety  risk  addressed  by  the  rule  has 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  final 
rule  is  not  subject  to  E.O.  13045  because 
it  does  not  involve  decisions  intended 
to  mitigate  environmental  health  and 
safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significandy  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
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significantly  or  uniquely  affect  tlie 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities- 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govenunental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certif>'  that  this 
action  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due  ' 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetar>'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  ajuiual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 


EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  approval  action 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
aimual  costs  of  SlOO  million  or  more  to 
either  State,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 
ThisTederal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  wiU  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 


would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  EPA 
believes  that  VCS  are  inapplicable  to 
this  action.  Today's  action  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  to  approve  new  soiuce 
review  definitions  as  part  of  the 
District's  SIP  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  7,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  nJe  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
incorporation  bf  reference.  Nitrogen 
dioxide.  Ozone. 

Dated:  November  29,  1999. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator.  Region  III. 

Part  52  of  40  CFR  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aulhorily:  42  U.S.C  7401e(  seq.   . 

Subpart  J — District  of  Columbia 

2.  In§52.470.  the  entry  for  Chapter  1. 
section  199  in  the  "EPA  Approved 
Regulations  for  the  District  of 
Columbia"  table  in  paragraph  (c)  is 
revised  to  read  as  follows: 

J  52.470    Mantlfication  of  ptan. 


(c)  EPA  approved  regulations. 
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EPA-Approved  Regulations  in  the  District  of  Columbia  SIP 


state  citation 


Tine/subject 


^S-eSIte'      EPA  approval  date 


Additional  explanation 


Chaptar  1— Ganaral 


Section  199  Definitions  and  At)- 

breviations. 


4/29/97     12/7/99 

64  FR  6829S 


Definitions  of  the  terms  actual  emissions,  allowable  emis- 
sions, begin  actual  construction,  commence,  complete, 
major  modification,  major  stationary  source,  necessary 
preconstruction  approvals,  net  emissions  increase,  riew 
source,  potential  to  emit,  shutdown,  and  significanl. 
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Proposed  Rules 


Federal  Register 

Vol.  64.  No.  234 
Tuesday.  December  7.  1999 


This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations-  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adioption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docliet  No.  99-NM-344-A0] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  BAe  Modet  ATP  Airplanes 

AGENCY:  Federal  AviaUon 

.A.dministiation,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  BAe  Model  ATP 
airplanes.  This  proposal  would  require 
a  one-time  detailed  visual  inspection  to 
detect  incorrect  installation  or 
discrepancies  (damage,  bending, 
overheating,  discoloration)  of  the  circuit 
breaker  and  the  cable  terminations  of 
the  circuit  breaker  of  the  engine  de-ice 
panel.  This  proposal  is  prompted  by 
issuance  of  mandator^'  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
engine  intake  de-icing  system,  which 
could  result  in  loss  of  engine  intake  de- 
icing  capability,  accretion  of  ice  in  the 
intake  duct,  ice  ingestion,  and 
consequent  engine  flameout. 
OATIS:  Comments  must  be  received  by 
January  6.  2000. 

AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
344-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 


American  Support.  13850  Mclearen 
Road.  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-344-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-344-AD,  1801  Lind  Avenue, 
SW..  Renton,  Washington  980S5-4056. 

DUciusion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 


the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  British  Aerospace  BAe  Model  ATP 
airplanes.  The  CAA  ad\ises  that  it  has 
received  multiple  reports  of  engine  de- 
icing  system  failures.  Of  those  failures, 
5  reports  involved  total  loss  of  engine 
de-icing.  Chafed  or  contaminated  vriring 
has  been  a  contributing  factor  in  part  of 
these  reports.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
engine  intake  de-icing  system,  which 
could  result  in  loss  of  engine  intake  de- 
icing  capability,  accretion  of  ice  in  the 
intake  duct,  irx  ingestion,  and 
consequent  engine  flameout. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued  Service 
Bulletin  ATP-30-52,  Revision  1,  dated 
lune  12.  1998,  which,  in  Part  5. 
describes  procedures  for  a  one-time 
detailed  visual  inspection  to  detect 
incorrect  installation  or  discrepancies 
(damage,  bending,  overheating, 
discoloration)  of  the  circuit  breaker  and 
the  cable  terminations  of  the  circuit 
breaker  of  the  engine  de-ice  panel. 
Accomplishment  of  the  actions 
specified  in  Part  5  of  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandator)'  and  issued  British 
airworthiness  directive  007-01-98  in 
order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  tmder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  iiiformed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  part  5  of  the  service  bulletin 
described  previously. 

Operators  should  note  that,  although 
British  Aerospace  Service  Bulletin 
ATP-30-052,  Revision  1,  specifies  five 
parts,  only  Part  5  would  be  required  by 
this  proposed  AD.  The  FAA  has 
initiated  separate  rulemaking  action 
(reference  Rules  Docket  99-NM-201- 
AD  and  British  Aerospace  Sen'ice 
Bulletin  ATP-30-056.  dated  lune  11. 
1999).  which  would  require 
accomplishment  of  the  actions  specified 
in  Service  Bulletin  ATP-30-056;  such 
accomplishment  would  then  eliminate 
the  need  lo  accomplish  parts  1  through 
4  of  Service  Bulletin  ATP-3D-052, 
Revision  1. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  figiu^s,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  51,200,  or  SI  20  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  wotild 
accomplish  those  actions  in  the  futtu^  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator!'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatorv  Policies  and  Procedtires  (44 
FR  11034,"  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  .Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority':  4!)  U  .S  C.  106(g).  401 13.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airA'orthiness 
directive: 

British  .\erospace  Regional  Aircraft 

IFormerly  Jetstream  Aircraft  Limit«d; 
British  Aerospace  (Commurcial  Ain:riift) 
Limitedl:  Docket  99-NM-344-AD. 

Applicabilily:  All  BAo  Model  ATP 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
IdentiBed  in  the  preceding  applicability 
provision.  CBgardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirvments  of  this  AD.  For 
airplanes  that  have  been  modiHed.  altered,  or 
repaired  .so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  utisafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  intake  de- 
icing  system,  which  could  result  in  liws  ol 
engine  intake  de-icing  capability,  accretion  ol 
ice  in  the  intake  duct,  ice  ingestion,  and 
consequent  engine  flameout.  accomplish  the 
following: 

One-Time  Inspection 

(a)  Within  3  months  after  the  effective  date 
of  this  AD:  Perform  a  one-lime  detailed 
visual  inspection  to  detect  incorrect 
installation  or  discrepancies  (damage, 
bending,  overheating,  discoloration)  of  the 
cin:uil  breaker  and  the  cable  terminations  of 
the  circuit  breaker  of  the  engine  de-ice  panel, 
in  accordance  with  Part  3  of  the 
.Accomplishment  Instructions  of  British 
.Aerospace  Ser\ice  Bulletin  ATP-SU-.'iZ. 
Revision  1.  dated  |une  12. 1998.  If  any 
incorrect  installation  or  discrepancy  is 


delected,  prior  lo  further  flight,  repair  it  in 
accordance  with  the  servit:e  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specifir 
strurtural  area,  system,  installation,  or 
assembly  In  delect  damage,  failure,  or 
irregularity.  Available  lighling  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc-,  may  be  used.  Surface 
cleaning  and  elatwrate  access  procedures 
may  be  required." 

Alternative  Methods  of  Complianoe 

(b)  An  alternative  method  of  cximpliance  in 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-1 16.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA.A  Principal  .Maintenance 
Inspector,  who  raay  add  comments  and  then 
send  it  to  the  Manager.  International  BrHni:h. 
ANM-llB. 

Note  3;  Information  concuming  the 
existence  of  approved  alternative  methods  ot 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

Ic)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  114  CFR  21.197 
and  21 .199)  10  operate  the  airplane  lo  a 
location  where-thc  requirements  of  this  AD 
can  bu  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  007-01-98 

Issued  in  Renton.  Washington,  on 
December  1 .  1999. 
O.L.Iliggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service, 
IFR  Doc.  99-31677  Filfed  12-6-99: 8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-73-AD) 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SmiMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  thai  is  applicable  to  all 
Boeing  Model  727  series  airplanes.  This 
proposal  would  require  a  one-time 
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detailed  visual  inspection  of  the 
fuselage  skin  and  bonded  doubler  area 
above  the  fonvard  entry  doorway  to 
detect  fatigue  cracking  or  the  existence 
of  certain  repairs,  and  follow-on 
corrective  actions,  if  necessary.  This 
action  also  would  require  a  preventive 
modification  or  full-sized  repair 
doubler.  as  applicable.  This  proposal  is 
prompted  by  reports  of  fatigue  cracking 
in  the  fuselage  skin  and  bonded 
doublers  in  the  forward  and  aft  corners 
above  the  forward  entry  doorway.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  fatigue 
cracking  of  the  fuselage  skin  and 
bonded  doubler.  which  could  result  in 
reduced  structural  integrity  and 
consequent  loss  of  cabin  pressurization. 
DATES:  Conunents  must  be  received  by 
January  21.2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  E)ocket  No.  99-NM- 
73-AD.  1601  Lind  Avenue,  SW., 
Ronton.  Washington  98055—4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Croup. 
P  O  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-^056:  telephone  (425)  227-2774: 
fax  (425)  227-1181, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-73-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-73-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  Februarj- 18, 1994,  the  FAA  issued 
AD  94-05-04.  amendment  39-8842  (59 
FR  13442.  March  22.  1994).  applicable 
to  certain  Boeing  Model  727  series 
airplanes,  to  require  incorporation  of 
certain  structural  modifications.  That 
action  was  prompted  by  an  evaluation 
by  the  Model  727  Structures  Working 
Group,  comprised  of  aircraft  operators, 
manufacturers,  and  the  FAA.  This 
Working  Group  evaluated  Boeing 
service  bulletins  that  must  be  included 
as  part  of  the  "Aging  Airplane 
Structural  Modification  Program."  The 
actions  specified  by  that  AD  are 
intended  to  prevent  degradation  in  the 
structural  capabilities  of  the  affected 
airplanes.  Those  actions  also  reflect  the 
FAAs  decision  that  long-term 
continued  operational  safety  should  be 
assured  by  actual  modification  of  the 
airframe  rather  than  repetitive 
inspections. 

Since  the  issuance  of  AD  94—05-04, 
the  FAA  has  determined  that  additional 
action  (specified  by  Boeing  Service 
Bulletin  727-53-0186,  Revision  1,  dated 
May  21. 1992)  is  required  to  include 
certain  airplanes  that  are  excluded  in 
the  applicability  of  that  AD.  Because  AD 
94-05-04  only  requires  modification  of 
the  airplane  structure  if  no  cracking  is 
detected  in  the  fuselage  skin  and 
twnded  doubler  area  above  the  forward 
entry  doorway,  some  airplanes  do  not 
have  the  full-sized  repair  doubler 
installed.  In  addition,  there  is  no 
mandatory  requirement  to  inspect 
airplanes  on  which  the  half-  or  full- 
sized  repair  doubler  has  been  installed 
to  repair  any  crack  that  exceeds  2.5 


inches  or  is  located  in  the  bear  strap. 
Such  conditions,  if  not  corrected,  could 
result  in  a  degradation  in  the  structural 
capabilities  of  the  affected  airplanes.  In 
light  of  this,  the  FAA  has  determined 
that  corrective  action  is  required  for 
airplanes  on  which  only  a  half-sized 
repair  doubler  has  been  accomplished, 
or  on  which  either  a  half-  or  full-size 
repair  doubler  is  found  and  any  crack 
exceeds  2.5  inches  or  is  located  in  the 
bear  strap.  Accomplishment  of  the 
inspection  and  corrective  actions 
required  by  this  AD  is  intended  to 
ensure  the  structural  integrity  of  such 
airplanes,  and  to  reduce  the  extent  of 
crack  propagation  (i.e..  not  to  exceed  2.5 
inches)  in  the  fuselage  skin  and  bonded 
doublers  above  the  upper  area  of  the 
doorway.  Such  action  also  reflects  the 
FAA's  decision  that  long-term 
continued  operational  safety  would  be 
better  assured  by  modification  of  the 
airframe,  rather  than  by  repetitive 
inspections. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-53-0186, 
Revision  1.  dated  May  21,  1992.  which 
describes  procedures  for  repetitive  close 
(detailed)  visual  inspections  to  detect 
cracking  of  the  fuselage  skin  and 
bonded  doubler  area  above  the  forward 
entry  doorway.  Among  other  things,  this 
service  bulletin  also  describes 
procedures  for  the  accomplishment  of 
either  a  preventive  modification 
(fabricating  and  installing  a  preventive 
modification  doubler)  or  a  full-sized 
repair  doubler  of  the  upper  area  of  the 
doorway  skin. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

DiSerences  Between  the  Service 
Information  and  the  Proposed  AD 

Operators  should  note  that  the  service 
bulletin  recommends  a  visual 
inspection  for  cracks  "at  40,000  cycles" 
for  airplanes  that  have  not  yet 
accumulated  40,000  total  flight  cycles, 
and  an  inspection  "within  3,000  flight 
cycles"  for  airplanes  that  have 
accumulated  more  than  40.000  total 
flight  cycles.  The  service  bulletin  also 
recommends  a  repetitive  inspection 
interval  of  3.000  flight  cycles,  and 
accomplishment  of  either  a  preventive 


modification  or  a  full-sized  repair 
doubler  prior  to  the  accumulation  of 
60.000  total  flight  cycles.  However, 
paragraph  (a)  of  this  proposed  .\D 
requires  accomplishment  of  a  one-time 
detailed  visual  inspection  and  either  the 
preventive  modification  or  full-sized 
repair  doubler  "prior  to  the 
accumulation  of  60,000  total  flight 
cycles."  This  proposed  AD  does  not 
require  repetitive  inspections  prior  to 
modification  or  repair.  The  FAA  points 
out  that  cracks  in  the  fuselage  skin  and 
bonded  doubler  area  above  the  forward 
entry  doorway  have  not  been  fbimd  to 
be  a  safety  factor  prior  to  the 
accumulation  of  60.000  total  flight 
cycles.  Therefore,  the  FAA  considers 
that  accomplishment  of  the  actions 
required  by  paragraph  (a)  of  this 
proposed  AD  would  provide  an 
adequate  level  of  operational  safety. 

Operators  also  should  note  that  the 
service  bulletin  specifies  three  repair 
options,  which  include  a  procedure  for 
installing  a  half-sized  repair  doubler  in 
the  forward  comer  or  aft  area  of  the 
doorway  skin.  However,  this  proposed 
AD  requires  installing  a  full-sized  repair 
doubler  rather  than  a  half-sized  repair 
doubler. 

Operators  also  should  note  that  the 
service  bulletin  specifies  contacting  the 
manufacturer  if  any  repair  was 
previously  accomplished  for  cracking 
that  exceeded  2.5  inches,  or  if  a  crack 
was  repaired  in  the  bear  strap.  However, 
this  proposed  AD  requires  that  such 
repairs  be  accomplished  in  accordance 
with  a  method  approved  by  the  FAA.  or 
in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings. 

Operators  also  should  note  that, 
although  the  service  bulletin  specifies  a 
"close  visual  inspection."  this  proposed 
AD  requires  a  "detailed  visual 
inspection." 

Other  Relevant  Rulemaking 

,'\ccomplishmenl  of  certain  actions 
I  equired  by  this  proposed  AD  would 
constitute  terminating  action  for  the 
requirements  specified  in  paragraph  (a) 
of  AD  94-05-04  with  respect  to  the 
modification  specified  in  Boeing  Service 
Bulletin  727-53-0186.  dated  April  27. 
1989.  This  service  bulletin  is  one  of 
many  service  bulletins  referenced  in 
Boeing  Document  D6-54860.  Revision 
G.  Appendix  A.3.  dated  March  5.  1993. 
AD  other  service  bulletins  referenced  in 
that  document  still  apply. 


Cost  Impact 

There  are  approximately  1.429 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
887  airplanes  of  U.S.  registry'  would  be 
affected  by  this  proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  inspection  of  the 
fuselage  skin  and  bonded  doubler  area. 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $53,220.  or 
$60  per  airplane. 

The  FAA  estimates  that  it  would  take 
approximately  27  work  hours  per 
airplane  to  accomplish  the  preventive 
modification  or  fiUl-slzed  repair 
doubler.  and  that  the  average  labor  rate 
is  $60  per  work  hoiu.  Required  parts 
would  cost  approximately  $979  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,305,313, 
or  $2,599  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  .Assessment. 

For  the  reasons  discussed  above, ! 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February-  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulator}'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircrait,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  A\'iation 
Administration  propo.ses  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorily:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-N'M-73-AO. 

Applicability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airptane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wttelher  il  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  t>een  modified,  altered,  or 
repaired  so  thai  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AO. 
The  request  should  include  an  assessmeoi  nf 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  tnclijde 
specific  proposed  actions  to  address  iL 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  fuselage 
skin  and  tmnded  doublet  area  above  the 
forward  entr\'  doorway,  which  could  result  in 
reduced  structural  integrity  and  cunsequenl 
loss  of  cabin  ptessuhzation.  accomplish  tbn 
following: 

Detailed  Visual  Inspection 

(a)  Prior  to  the  accumulation  of  60,000  total 
flight  cycles,  or  vnthin  3.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later:  Perform  a  one-time  detailed 
\  isual  inspection  of  the  fuselage  skin  and 
Itonded  doubler  area  above  the  forward  tntry 
doorway  to  delect  fatigue  cracking  or  thtt 
existence  of  a  previous  repair,  in  accurdance 
with  Boeing  Snrvice  Bulletin  72«-i>3-0]ll6. 
Revision  I.  dated  May  21.  1992 

Corrvctivfl  Action 

(1 )  If  no  crack  or  repair  is  deterled,  pnoi 
to  further  flight,  perform  the  preventive 
modification  in  accordance  with  ihe  serx'ice 
bulletin.  No  further  action  is  required  by  Ihit 
AD. 

(2)  If  any  crack  but  no  rcpait  is  delected, 
prior  to  furtlier  flight,  accomplish  Ihe  acltori; 
required  by  paragraph  (al(2)(il.  fBllJllil).  oi 
(alizKiii).  ah  applicable, 

ti)  If  any  crack  is  loss  than  or  equal  to  2  f> 
inches,  perform  the  full-sized  impair  doublet 
in  accordance  with  Boeing  Servi!:p  Bulletin 
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727-53-0186.  Roviiion  1.  dated  May  21. 
1992.  Accomplishmenl  of  IhU  action 
constitutes  terminating  action  for  the 
requireraents  of  ttiis  M). 

(ii)  If  any  crack  exceeds  2.3  incites,  repair 
in  accordance  witii  a  method  approved  by 
the  Manager.  Seattle  .Mrcraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
£>irectorate:  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  iias  been  authorized  by  the  Manager. 
Seattle  ACD.  to  malce  such  findings.  For  a 
tvpair  method  to  be  approved  by  the 
Muuger.  .Seattle  ACO.  or  the  Boeing  DER.  as 
required  by  this  paragraph,  the  approval 
letter  must  specifically  reference  this  AD. 

(iii)  If  any  crack  in  the  bear  strap  is 
detected,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Cenincation  Office  (ACO).  FAA.  Transport 
Airplane  Directorate:  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
DER  who  has  been  authorized  by  the 
Manager.  Seattle  ACO.  to  make  such 
findings.  For  a  repair  method  to  be  approved 
by  the  Manager.  Seattle  ACO.  or  the  Boeing 
OER.  as  required  by  this  paragraph,  the 
approval  letter  must  specificallv  reference 
this  AD. 

(.t)  If  anv  repair  is  found,  accomplish 
paragraph  (a)(3)(]),  (a)(3)(ii).  or  (a)(3l(iii).  of 
this  AD,  as  applicable. 

(i)  If  a  full-sized  repair  doubter  is  found. 
as  specified  by  Boeing  Service  Bulletin  727- 
53-0186.  dated  April  27. 198S,  or  Revision  1. 
dated  May  21.  1992.  and  any  crack  is  less 
than  or  equal  to  2.5  inches,  no  further  action 
is  required  by  this  \D. 

(ii)  If  a  half-sized  repair  doubler  is  found, 
as  specified  by  Boeing  Service  Bulletin  727- 
53-0186.  dated  April  27. 1989,  or  Revision  1. 
dated  May  21. 1992.  end  any  crack  is  less 
than  or  equal  to  2.5  inches  and  is  not  in  the 
bear  strap:  Prior  to  further  flight,  perform  the 
full-sized  repair  doubler  in  accordance  with 
Boeing  Service  Bulletin  727-53-0188, 
Revision  1.  dated  May  21. 1992.  No  further 
action  is  required  by  this  AD. 

(iiil  If  a  half-sized  or  full-sized  repair 
doubler  is  found,  as  specified  by  the  8er\'ice 
bulletin,  and  any  crack  exceeds  2.5  inches  or 
is  located  in  the  bear  strap:  Prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (ACO).  FAA.  Transport 
Airplane  Directorate:  or  In  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
DER  who  has  been  authorized  by  the 
Manager.  Seattle  .\CO.  to  make  such 
findings.  For  a  repair  method  to  be  approved 
by  the  Manager.  Seattle  ACO.  or  the  Boeing 
DER.  as  required  by  this  paragraph,  the 
approval  letter  must  speclficaliy  reference 
this  AD. 

Note  2:  For  the  purpoiea  of  this  AD.  a 

detailed  visual  Inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  spe<;ific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good   • 
lighting  at  an  intensity  deemed  appropriate 


by  the  inspector.  Inspection  aids  such  as 
mirrors,  magnifying  lenses,  etc.  may  be  used. 
Surface  cleaning  and  elaborate  access 
procedures  may  be  required." 

Tennliutiiig  Action  for  AO  94-0S-O4 

(b)  Accomplishmenl  of  the  requirements  of 
this  AD  constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  AD  94-05- 
04.  amendment  39-8842  (which  are  required 
to  be  accomplished  in  accordance  with 
.Appendices  A.3.  B  3.  and  C.3  of  Boeing 
Document  Number  D6-54860.  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 
Model  727,"  Revision  C.  dated  March  5. 
19931.  with  respect  to  the  modification 
specified  in  Boeing  Service  Bulletin  727-53- 
0186.  dated  April  27.  1989.  All  other  service 
bulletins  referenced  in  Boeing  Document 
Number  D6-54860  still  apply. 

Altemalive  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager.  Seattle 
ACO.  FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager.  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  fiighl  permits  may  be  issued  in 
accordance  with  ij  21. 197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

D.L.  Riggio. 

Acting  Manager.  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  99-31680  Filed  12-6-99;  8:45  ami 
M-UNO  coot  M1(»-1>-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9e-NM-33»-AD] 

RIN2120-AA84 

Alrworthlneaa  Directives:  Airbus  Model 
A319.  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StWMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A319.  A320.  and 
A321  series  airplanes.  This  proposal 
would  require  modification  of  the 


forward  and  aft  evacuation  slide 
systems  by  replacing  the  Velcro 
restraints  for  the  support  logs  with 
frangible  link  restraints.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the 
ingestion  of  sill  support-log  material 
into  the  aspirator  of  the  escape  slide, 
which  could  result  in  failure  of  the 
escape  slide  to  inflate. 
DATES:  Comments  must  be  received  by 
January  6.  2000. 

AODftESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
339-AD.  1601  Lind  Avenue,  SW., 
Ronton.  Washington  9B0SS-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rood  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-lie.  FAA. 
Transport  Airplane  Directorate.  160] 
Lind  Avenue.  SW..  Renton,  Washington 
98055-^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  dale 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAApublic  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-339-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-l  14,  Attention:  Rules  Docket  No. 
99-NM-339-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A319.  A320.  and  A321  series 
airplanes.  The  DGAC  advises  that  one 
operator  reported  that,  during  a 
deployment  test  of  an  escape  slide,  the 
escape  slide  did  not  inflate  completely 
due  to  ingestion  of  sill  support-log 
material  into  the  aspirator  caused  by 
Velcro  restraint  separation  during 
packing.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
escape  slide  to  inflate. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-25-1215.  dated  April  29, 1999, 
which  describes  procedures  for 
modification  of  the  forward  and  aft 
evacuation  slide  systems  to  replace  the 
Velcro  restraints  for  the  support  logs 
with  a  frangible  link  restraint. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  1999-356- 
136(B).  dated  September  8.  1999.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  Airbus  service  bulletin  refers  to 
Air  Cruisers  Service  Bulletin  SB.  004- 
25-51.  dated  February  26.  1999.  as  an 
additional  source  of  service  information 
for  accomplishment  of  the  modification. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  Uiiited 
States  tmder  the  provisions  of  section 


21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  tbis  type  design  that  are 
certificated  for  operation  in  the  United 
Sutes. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  202  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Retiuired 
parts  for  the  modification  of  the 
evacuation  slide  are  available  from  the 
evacuation  slide  vendor  without  charge. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  512,120.  or  S60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  woidd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action  ' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket, 
A  copy  of  it  may  be  obtained  by 
contatking  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Atxordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C  10e(g),  40119. 44701. 
{38.13    lAmendad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airt)us  Industtie:  Docket  99-NM-33S-AD. 

AppJlcoU/l'ty:  Model  A319.  A320.  and 
A321  series  airplanes:  certificated  in  any 
category;  equipped  with  any  emergency 
evacuation  slide  having  a  part  numlier  (P/N) 
listed  as  follows: 
031516-103 
D31516-105 
D31516-107 
D31515-109 
D3151 7-103 
D315 17-105 
D31517-107 
D31517-109 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  (his  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (cl  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposod  actions  to  addre.ss  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prt^vent  the  ingestion  of  sill  support-log 
material  into  the  aspirator  of  the  escape  slide 
which  could  result  in  failure  of  the  escape 
slide  to  inflate,  accomplish  the  following: 
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MoiUfication 

(a)  Within  three  yean  after  the  effective 
date  of  this  AD,  modify  the  forward  and  aft 
emergency  evacuation  shdes  by  replacing  the 
VelcTO  restraints  for  the  support  logs  with 
frangible  link  restraints,  in  accordance  with 
Airbus  Service  Bulletin  A320-25-1215. 
dated  April  29.  1999. 

No««  2:  Airbus  Service  Bulletin  A320-25- 
1215  refers  lo  Air  Cruisers  Service  Bulletin 
S.B.  004-25-51.  dated  February  28.  1999.  as 
an  additional  source  of  service  information 
for  accomplishment  of  the  modification. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an 
emergency  evacuation  slide,  P/N  031516- 
103.  031516-105.  D31518-107,  031516-109. 
D31517-103,  031517-105,  031517-107,  or 
031517-109. 

AltRuUve  Methodi  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Majiager. 
International  Branch.  ANM-118,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  tluough  an 
appropriate  FAA  F*rincipal  Maintenance 
Inspector,  who  may  adcl  coramenU  and  then 
send  It  to  the  Manager.  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  l>eniuts 

(dj  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiremenu  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-356- 
13e(B),  dated  September  8. 1999. 

Issued  in  Renton.  Washington,  on 
December],  1999. 
O.L.  Riggin. 

,4cfjng  Manager.  Transport  Airplane 
Directorate,  AirvrafI  Certification  Service. 
IFR  Doc.  99-31678  Filed  12-«-flfl;  8:45  am) 
mujua  cooc  imo-it-r 


DEPARTMENT  OF  TRANSPORTATION 
F«d«nl  Aviation  Administration 
14  CFR  Part  39 

[Oockal  No.  99-NM-329-A0] 

RIN2120-AAS4 

AlrworttilneM  Dlractlves;  McDonnell 
Dougia*  Model  MO-90-30  Sartoa 
Alrplanaa 

agency:  Federal  Aviation 
Adminlstrabon.  DOT. 


ACTION:  Notice  of  proposed  rulemakins 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
dirwrtive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
90-30  series  airplanes.  This  proposal 
would  require  replacement  of  certain 
ground  block  screws  with  new  screws; 
and  retermination  of  the  circuit  groimd 
wrires  of  the  electrical  power  control 
unit  (EPCU)  to  separate  grounding 
points.  This  proposal  is  prompted  by 
reports  of  complete  loss  of  the  primary 
electrical  power  on  an  airplane  during 
flight.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  a 
loose  electrical  ground  block  of  the 
circuit  ground  wires  of  the  EPCXI.  which 
coiUd  result  in  complete  loss  of  the 
primary  electrical  power  of  an  airplane 
during  flight. 

DATES:  Comments  must  be  received  by 
January  21,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
329-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  L,akewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at 
the  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate.  Los  Angeles  AirCTafl 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  Cjilifomia 
90712-4137;  telephone  (562)  627-5341; 
fax  (562)  627-5210, 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commiuiications  shall 


identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-329-AD."  The 
postc:ard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATaUabilltyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPI^  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  AttenUon:  Rules  Docket  No. 
99-NM-329-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
complete  loss  of  the  primary  electrical 
power  [including  auxiliary  power  imit 
(APU)l  on  a  Model  MD-90-3D  series 
airplane  during  flight.  The  APU  was 
started,  but  the  APU  generator  woidd 
not  power  the  electrical  busses.  This 
airplane  also  had  an  intermittent 

firimary  electrical  power  loss  during 
anding  and  taxi.  Investigation  revealed 
an  intermittent  open  circuit  of  the 
ground  wires  of  tie  electrical  power 
control  unit  (EPCU)  due  to  a  loose 
electrical  groimd  block.  This  condition, 
if  not  corrected,  could  result  in 
complete  loss  of  the  primary  electrical 
power  of  the  airplane  during  flight. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A060.  Revision  01. 
dated  September  2.  1999.  which 
describes  procedures  for  replacement  of 
the  electrical  ground  block  screws  with 
new  screws.  Accomplishment  of  the 
action  specified  in  the  service  bulletin 
and  the  retermination  described  below 


are  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  FAA's  Determination 

The  FAA  has  determined  thai,  in 
addition  to  the  replacement  described 
above,  it  is  necessary  to  reterminate  the 
circuit  ground  wires  of  the  EPCU  to 
separate  grounding  points  to  ensure  that 
a  single  point  failure  does  not  occur. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would, 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously.  The  proposed  AD 
also  would  require  retermination  of  the 
circuit  ground  wires  of  the  EPCU  to 
separate  grounding  points  to  ensure  that 
a  single  point  failure  does  not  occur. 
The  retermination  would  be  required  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cost  Impact 

There  are  approximately  104 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
21  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  wSt'k  hour.  Parts  would 
be  procured  from  the  operators  stock. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$1,260.  or  S60  per  airplane. 

The  FAA  also  estimates  that  it  would 
take  approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
retermination  of  the  circuit  ground 
wires  of  the  EPCU,  and  that  the  average 
labor  rate  is  S60  per  work  hour.  Parts 
would  be  procured  from  the  operator's 
stock.  Based  on  these  figures,  the  cost 
impact  of  the  retermination  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $12,600.  or  S600  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  lo  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulaton,'  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034!  Februar,'  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibiliti,'  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety'.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pari 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US,C.  106(gJ.  40113,44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-329- 
AU, 

Applicability:  Model  MD-90-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Senice  Bulletin  MD90-24A060. 
Revision  01 .  dated  September  2. 1999: 
certificated  in  any  category 

Note  1:  This  AD  applies  In  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  mcKiified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  thiK 
AD.  For  airplanes  that  have  t>een  modified, 
altered,  or  repaired  so  that  the  performancu 
of  the  requirements  of  this  .\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  he-4  not 


been  eliminated,  the  request  shottid  iudude 
specific  proposed  actions  to  address  it. 

Compiiqnce:  ftoquired  as  indicated,  unless 
accomplished  preWously. 

To  prevent  a  loose  electrical  ground  blot:k 
of  the  circuit  ground  wires  of  the  electrical 
power  control  unit  (EPCTU),  which  could 
result  in  complete  loss  of  the  primary 
electrical  power  of  an  airplane  during  flight. 
accomplish  the  following: 

Replacement 

(a)  Within  30  days  after  the  effective  of  this 
AD.  replace  the  electrical  ground  blocjt 
screws  with  new  screws  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD9O-24A060.  Revision  01 .  dated 
September  2. 1999. 

Note  2:  Accomplishment  of  the 
replacement  of  electrical  ground  block 
screws  prior  to  the  effective  date  of  this  AD 
in  accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD9<)-24A0fia.  dated  July 
28.  1999.  is  acceptable  for  compliance  with 
the  requiremenl-s  of  paragraph  (a)  of  this  AD, 

Modification  of  the  Electrical  Power  Control 

Unit 

(b)  Within  12  months  after  the  effective 
date  of  this  AD.  reterminate  the  circuit 
ground  wires  of  the  EPCU  lo  separate 
grounding  points  Ui  ensure  that  a  single  point 
failure  does  not  occur,  in  accordance  with  a 
method  approved  by  the  Manager.  Los 
.\ngeles  Aircraft  Certification  Office  (ACQ). 
FAA.  Transport  Airplane  Directorate. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safet)-  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  AGO,  Operetors  shall  submil  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  lo  the 
Manager,  l^s  .\ngeles  AGO 

Note  3:  Information  concerning  the 
existence  of  appnived  alternative  methods  of 
compliance  with  this  AD.  if  an> .  may  lie 
obtained  from  the  Ixis  Angeles  ACXJ. 

Special  Flight  PenniU 

Id)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .^viation  Regulations  (14  CFR 
21,197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  1.  1999. 
D.  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-31679  Filed  12-6-99;  8:45  ami 
B«.UMa  C00€  «910-1S-<> 
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coMMOomr  futures  tracmno 

COMMISSION 

17  CFR  Part  4 

RIN  3038-AB48 

Exemption  From  Registration  as  a 
Commodity  Trading  Advisor 

AGENCY:  Commodity  Future.s  Trading 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  proposes  to  amend 
its  rules  to  create  an  exemption  from 
registration  requirements  for  commodity 
trading  advisors  that  provide  advice  by 
means  of  media  such  as  newsletters. 
Internet  web  sites,  and  non-customized 
computer  software. 

DATES:  Comments  must  be  received  by 
FebruaT)'  7.  2000. 

ADDRESSES:  Comments  on  the  proposed 
rule  may  be  sent  to  Jean  A.  Webb. 
Secretary  of  the  Commission, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street.  N.W..  Washington. 
D.C  20581.  In  addition,  comments  may 
be  sent  by  facsimile  transmission  to 
facsimile  number  (202)  418-5521.  or  by 
electronic  mail  to  secretary®cftc,gov. 
Reference  should  be  made  to 
"Exemption  from  Registration  as  a 
Commodity  Trading  Advisor." 
FOR  FtmTHER  INFORMATION  CONTACT: 
Martin  White.  Attorney.  (202)  418-5120. 
electronic  mail:  mwhite©cftc.gov.  Office 
of  General  Counsel,  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre,  1155  21st  Street.  N.W.. 
Washington.  D.C.  20581;  or  Michael  J. 
Garawski,  (202)  418-5120.  electronic 
mail:  mgarawski@cftc.gov.  Office  of 
General  Counsel,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  N.W.. 
Washington,  DC.  20581. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission  proposes  lo  exempt 
certain  commodity  b'ading  advisors 
( "CTAs")  from  Section  4m(l)  of  tije 
Commodity  Exchange  Act  ("CEA  '  or 
"Act"),  7  U.S.C.  6m(l)  (1994).  which 
requires  CTAs  to  register  with  the 
Commission.  The  precise  scope  of  the 
exemption  is  described  below. 
Generally  speaking,  the  exemption  is 
intended  to  apply  to  CTAs  that  provide 
commodity  trading  advice  by  moans  of 
media  such  as  newsletters.  Internet  web 
sites,  and  non-customized  computer 
software. '  For  purposes  of  convenience. 


these  CTAs  will  be  referred  to  as 

•Section  4.14(a)(9)  CTAs."^ 

Over  the  last  several  years,  the 
Commission  has  been  involved  in 
several  litigated  cases  that  address 
whether  CTAs  that  provide  advice 
through  newsletters,  Internet  web  sites, 
or  similar  means  can  be  required  to 
register  under  Section  4m(l)  of  the  CEA. 
In  two  of  those  cases,  Taucher  v.  Bom, 
53  F.  Supp.  2d  464  (D.D.C.  1999) 
(appeal  pending),  and  Commodity 
Trend  Service  v.  CFTC,  No.  97  C  2362 
(N.D.  111.  Sept.  28, 1999),  federal  district 
courts  held  that  the  Section  4m(l) 
registration  requirement  constitutes  an 
unconstitutional  prior  restraint  in 
violation  of  the  First  Amendment  as 
applied  lo  the  plaintiffs.^  In  both  cases, 
the  plaintiffs  provided  only 
standardized  commodity  trading  advice 
through  a  variety  of  media,  including 
Internet  web  sites,  computer  software, 
voice  recordings  accessible  by 
telephone,  e-mails,  facsimiles,  and 
periodicals.  Moreover,  the  plaintiffs  in 
these  cases  did  not  have  discretionary 
control  over  their  clients'  accounts,  did 
not  provide  advice  tailored  to  the 
financial  situation  of  any  specific  client, 
and  had  no  personal  contact  with  their 
clients.  All  of  the  information  provided 
to  each  client  was  identical. 

The  Commission  has  not  itself 
determined  that  applying  Section  4m(l) 
to  Section  4.14(a)(9)  CTAs  violates  the 
Constitution  or  that  the  district  court 
decisions  in  Taucher  and  CTS  represent 
a  complete  and  accurate  statement  of 
the  constitutional  limits  of  Congress's 
power  with  respect  to  the  regulation  of 
Section  4.14(a)(9)  CTAs.  The 
Commission  has  nevertheless 


■  to  Uus  uotjcs.  the  term  "commodity  trading 
ftdvice"  refers  to  advice  with  respect  to  trading  in 


a  "commodit;  interest."  as  defined  in  Commlsainn 
Rule  aim.  17  CFR  3.110. 

'  "Section  4.14(a)(9)"  is  a  shorthand  reference  to 
Section  4.14(a)(9)  of  the  Commission's  Rides.  17 
CFR  4.14(a)(9).  at  which  the  proposed  exemption 
would  he  codified,  if  promulgated. 

A  person  that  provides  commodity  trading  advice 
b>-  means  of  newsiettets.  (ntemot  web  sites,  or 
similar  means  blls  within  the  statutory  definition 
of  "commodity  trading  advisor"  unless  the  pei^on 
is  a  "publisher  or  producer  of.  print  or  electronic 
data  of  general  and  regular  disseminatiun"  and  the 
furnishing  of  commodity  trading  advice  Is  "solely 
incidental  to  the  conduct  of  their  business  or 
profession."  See  Sections  la(SI  (B)  and  (C)  of  the 
Act.  7  use.  la(5)  (B)  and  (C)  (19941.  In  ir  flS-H' 
TtKhnical  Sfnices.  Ltd  .  (Currant  Transfer  Binder] 
Comm.  Ful  L  Rep  ICCH)  1 27.582  (C:FTC  Mar  IB. 
^999):  In  rr  Armstrong,  11992-1994  Transfer 
Binder)  Comm.  FuL  L  Rep  (CCH)  1 25.657  (CFTC 
Feb.  8.  1993). 

'  Both  district  courts  relied  on  iMwe  v,  SEC.  472 
U.S.  181  (1985).  in  which  the  Supreme  Court  he)d 
that  the  InvesUnont  Advisers  Act  of  1940.  which 
rf.,gulates  invcsbnent  advisers  in  the  securities 
industry,  should  be  Interpreted  lo  apply  only  to 
persons  who  provide  personalized  advice.  The 
district  courts  relied  primarity  on  the  concurring 
opinion  in  Lowtt,  which  rested  on  constitutional 
grounds. 


determined  that  it  may  be  appropriate  to 
exempt  Section  4.14(a)(9)  CTAs  from 
registration  for  the  following  reasons: 

1 .  Taucher  and  CTS  have  created  legal 
uncertainty  as  to  whether  Section 
4.14(a)(9)  CTAs  may  be  required  to 
register  with  the  Commission.  Absent  a 
Supreme  Court  decision  on  the  issue, 
continued  litigation  is  unlikely  lo 
eliminate  this  uncertaint>'  for  a 
considerable  period  of  time.  Moreover, 
litigation  of  First  Amendment  issues  has 
required  the  expenditure  of 
considerable  resources  by  the 
Commission  and.  in  some  instances,  has 
complicated  the  investigation  and 
prosecution  of  fraud  by  CTAs. 

2.  Whatever  the  courts  may  determine 
to  be  the  precise  constitutional  limits  of 
Congressional  authority  in  this  area,  the 
Commission  believes  that  minimizing 
impact  on  speech,  other  than  deceptive 
or  misleading  speech,  is  a  relevant 
policy  consideration  in  determining  the 
Commission's  regulatory  approach 
toward  CTAs  whose  relationship  with 
their  clients  is  limited  to 
communications  through  media  such  as 
newsletters.  Internet  web  sites,  and  non- 
customized  computer  software. 

n.  The  Proposed  Rule 

The  proposed  rule  would  add  a  new 
subsection  to  Commission  Rule  4.14  to 
create  an  additional  exemption  from 
registration  for  certain  CTAs.  The  new 
exemption  is  expressed  in  negative 
terms:  the  rule  exempts  CTAs  that  are 
not  engaged  in  the  types  of  advisory 
activities  specified  in  the  new 
subsection.  A  CTA  would  have  lo  meet 
all  of  the  specified  conditions  to  qualify 
for  the  proposed  exemption.  The  general 
intent  of  the  proposed  rule  is  to  retain 
the  registration  requirement  for  CTAs 
whose  advisory  activities  may  be 
licensed  even  under  the  constitutional 
standards  implicit  in  the  district  court 
decisions  in  Taucher  and  Commodity 
Trend  Service. 

Proposed  Subsection  4.14(a)(9)(i) 
provides  that,  to  qualify  for  the 
exemption,  a  CTA  may  not  direct  client 
accounts.  As  defined  by  Commission 
Rule  4.10(f),  "Idjirect.  as  used  in  the 
context  of  trading  commodity  interest 
accounts,  refers  to  agreements  whereby 
a  person  is  authorized  to  cause 
transactions  to  be  effected  for  a  client's 
commodity  interest  account  without  the 
client's  specific  authorization."  Such 
authority  creates  a  business  relationship 
between  the  CTA  and  the  client  that 
clearly  goes  beyond  speech.  Registration 
of  CTAs  that  direct  client  accounts  thus 
raises  no  First  Amendment  issue. 

Proposed  Subsection  4.14(a)(9)(ii) 
provides  that  a  (TTA  qualifies  for  the 
exemption  only  if  it  does  not  provide 


commodity  interest  trading  advice  based 
on.  or  tailored  to.  the  commodity 
interest  or  cash  market  positions  or 
other  circumstances  or  characteristics  of 
particular  clients.  A  CTA  that  provides 
this  kind  of  advice  carries  out  a  function 
comparable  to  that  of  a  traditional 
professional.  See  Lowe  v.  SBC.  472  U.S. 
181.  232-33  (1985)  (White.  J., 
concurring).  This  provision  is  intended 
to  preserve  the  registration  requirement 
for  CTAs  whose  knowledge  of  their 
clients  is  limited  to  information 
concerning  a  particular  commodity 
interest  account  or  particular 
commodity  interest  trading  activity,  as 
well  as  to  CTAs  who  base  their  advice 
on  a  broader  range  of  information  about 
the  client.  Moreover,  so  long  as  the 
CTA's  advice  was  based  on  or  tailored 
to  such  information,  the  CTA  would 
have  to  register  even  if  it  gave  the  same 
advice  to  groups  of  similarly  situated 
clients. 

Proposed  Subsection  4.14(a)(9)(iii) 
provides  that  a  CTA  qualifies  for  the 
exemption  only  if  it  does  not  provide 
commodity  interest  trading  advice 
through  personally  interactive 
communications  with  individual 
clients,  such  as  face-to-face 
conversations;  telephone  conversations; 
or  electronic  mail  exchanges  between 
individuals.  The  use  of  such  means  of 
communications  implies  that  the 
advisor  is  giving  advice  in  the  context 
of  a  relationship  with  the  client  that  is 
more  personal  than  the  remote  and 
standardized  relationship  between  the 
publisher  of  a  newsletter  or  non-custom 
software  and  its  readers  or  users. 

It  is  the  intent  of  the  Commission  that 
a  CTTA  that  manages  a  client's  trading 
under  some  type  of  informal 
arrangement  should  be  required  to 
register  even  if  the  CTA  is  not 
authorized  to  cause  transactions  to  be 
effected  without  the  client's  specific 
authorization,  and  therefore  does  not 
"direct"  the  client's  accounts.  The 
Commission,  however,  has  not  proposed 
that  an  explicit  condition  to  this  effect 
be  included  in  the  proposed  exemption 
rule.  The  Commission  believes  that,  in 
practice,  a  CTA  that  manages  a  client's 
trading,  but  does  not  "direct"  the 
client's  account,  would  almost  certainly 
fail  to  meet  the  conditions  set  forth  in 
the  proposed  subsections  4.14(a)(9)(ii) 
and  4.14(a)(9)(iii).  As  a  result,  the 
Commission  does  not  believe  that  a 
separate  subsection  dealing  with  CTAs 
that  manage  their  clients'  trading  imder 
informal  arrangements  is  necessary.  The 
Commission  invites  comments  on 
whether  this  belief  is  acciuate  and  on 
whether  a  subsection  dealing  explicitly 
with  CTAs  that  manage  their  clients' 
trading  under  informal  arrangements 


should  be  added  to  the  proposed 
exemption. 

Under  the  proposed  rule,  any  CTA 
that  meets  all  of  the  conditions  of 
proposed  Subsection  4.14(a)(9)  would 
not  be  required  to  register  with  the 
Commission  as  a  requirement  for  doing 
business  as  a  CTA.  Such  a  CTA.  unless 
it  chose  to  register  voluntarily,  also 
would  be  exempt  fitim  the  various 
regulatory  requirements  set  forth  in  the 
CEA  and  the  Commission's  rules  that, 
by  their  terms,  apply  only  to  registrants 
or  persons  required  to  be  registered.  For 
example,  an  exempt  CTA  would  not  be 
subject  to  the  recordkeeping  and 
production  requirements  of  Section 
4n(3)(A)  of  the  CEA  and  Commission 
Rule  4.33,  the  ethics  training 
requirement  of  Section  4p{b)  of  the  CEA, 
or  liability  for  reparations  under  Section 
14  of  Uie  CEA. 

An  exempt  CTA  would  still  be  subject 
to  those  provisions  of  the  CEA  andthe 
Commission's  rules  that,  by  their  terms, 
apply  to  CTAs  without  regard  to 
registration.  These  include  Section  4o  of 
the  CEA,  which  prohibits  fraud  by 
CTAs;  Commission  Rule  4.30,  which, 
broadly  speaking,  prohibits  CTAs  from 
handling  clients'  funds;  Commission 
Rule  4.41(a),  which  prohibits  deceptive 
advertising  by  CTTAs:  and  Commission 
Rule  4,41(b),  which  requires 
representations  concerning  simulated  or 
hypothetical  performance  results  by 
CTAs  to  be  accompanied  by  disclosures 
describing  the  limitations  of  such 
results  as  an  indicator  of  actual 
performance.  Exempt  CTAs  also  would 
be  subject  to  those  provisions  of  the 
CEA  that  apply  to  any  person, 
including,  for  example.  Section  4b  of 
the  CEA,  which  prohibits  certain  forms 
of  fi^ud.  Similarly,  the  proposed 
exemption  would  not  alter  the  duly  of 
a  Section  4.14(a)(9)  CTA  to  register  witii 
the  Commission  in  a  capacity  other  than 
as  a  CTA,  if  the  CTA,  in  addition  to  its 
ad\isory  acti\nties,  engage.s  in  other 
business  activities  that  require  such 
registration. 

Should  the  Commission  proceed  to 
adopt  a  final  rule,  an  exempt  CTA  that 
wanted  to  register  or  retain  its  current 
registration,  for  example,  to  enhance  the 
confidence  of  clients  or  potential 
clients,  would  be  entitled  to  register 
voluntarily. 

m.  Examples 

In  order  to  i:onvey  the  intent  of  the 
proposed  exemption,  the  following 
examples  illustrate  how  the  proposed 
rule  would  operate  in  specific 
situations:' 


A.  A  CTA  provides  commodity 
trading  advice  only  through  newsletters, 
books,  and  periodicals.  The  advice 
includes  specific  recommendations, 
such  as  recommendations  to  buy  or  sell 
specific  futures  contracts  should  a 
particular  price  level  be  reached. 
Recipients  of  publications  all  receive 
the  same  advice.  The  CTTA  does  not  have 
powers  of  attorney  from  any  of  his 
clients  to  trade  accounts.  Under 
proposed  Rule  4.14(a)(9).  this  CTA 
would  be  exempt  from  the  Section  4m 
registration  requirement. 

B.  A  CTA  provides  specific 
commodity  trading  advice  through  e- 
mails-.  facsimiles,  and  an  Internet  web 
site.  The  advice  is  based  on  a 
computerized  trading  system,  which 
also  is  available  for  purchase  and  use  on 
a  personal  computer.  Such  advice  is 
provided  on  a  daily  basis  and  is  reactive 
to  the  latest  market  activity.  The  advice 
consists  only  of  an  instruction  to  buy  or 
sell  a  futures  contract  and  where,  if  at 
all,  lo  place  a  stop  order.  The  CTKs 
clients  all  receive  the  same  advice.  The 
CTA  does  not  have  powers  of  attorney 
from  any  of  his  clients  to  trade  accounts, 
although  many  clients  follow  the  CTA's 
advice  exactly.  Under  proposed  Rule 
4.14(a)(9),  this  CTA  would  be  exempt 
from  the  Section  4m  registration 
requirement. 

C.  A  CTA  sells  a  computerized  trading 
system  like  the  system  described  in 
example  B.  The  CTA  does  not  have 
powers  of  attorney  from  any  of  its 
clients  to  trade  accounts.  In  telephone 
conversations  with  clients,  the  CTA 
discusses  technical  questions 
concerning  the  software,  such  as  how  lo 
install  the  application  and  computer 
memory  requirements.  Such  advice  is 
not  "trading"  ad'vice  within  the 
meaning  of  proposed  Rule  4.14(a)(9)(iii), 
Under  proposed  Rule  4.14(a)(9).  this 
CTA  would  be  exempt  from  the  Section 
4m  registration  requirement. 

D.  A  CTA  provides  commodity 
trading  advice  through  a  weekly  print 
periodical  and  invites  readers  to  contact 
him  by  telephone  with  further 
questions.  Each  week,  several  readers  of 
the  publication  call  the  CTA  to  inquire 
about  the  CTA's  confidence  in  his 
published  recommendations.  The  CTA 
does  not  have  a  power  of  attorney  to 
trade  any  of  his  subscribers'  accounts. 
The  CXk  responds  to  readers'  questions 
personally  on  the  telephone  but  does  so 
with  no  knowledge  of  the  reader's 


*  In  all  of  the  fallowing  examples,  the  (TTA 
remains  subject  to  requirements  of  the  Act  or  the 


Commission 't  regulations  that  apply  tn  all  CTtAs 
without  regard  to  registration,  such  as  Section  4o 
of  the  Act  and  Commission  Rule  4.4](al  and  (bl.  as 
well  as  to  provisions  that  apply  to  any  person,  such 
as  Section  4h  of  the  Act.  to  the  extent  that  the  CTA's 
actiODS  bll  within  the  activities  praacrifaed  by  those 
provlslona. 
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investment  portfolio,  tolerance  for  risk, 
investment  goals  or  other  personal 
characteristics.  Under  proposed  Rule 
4.14(a)(9)(iii),  this  CTA  would  not  be 
exempt  from  the  Section  4m  registration 
requirement,  because  it  provides 
commodity  trading  advice  through 
interactive  communications  with 
individual  clients. 

E.  A  CTA  has  a  computerized  trading 
system  like  the  system  described  in 
example  B.  The  CTA  meets  with  his 
clients  individually  and  face-to-fece, 
and  gives  all  of  them  identical  trading 
advice  that  is  based  on  what  the 
computer  system  advises.  The  CTA  does 
not  have  a  power  of  attorney  to  trade 
any  of  his  clients'  accounts.  Under 
proposed  Rule  4.14(a)(9)(iii),  this  CTA 
would  not  be  exempt  from  the  Section 
4m  regijtration  requirement,  because  he 
provides  commodity  trading  advice 
through  interactive  communications 
with  individual  clients. 

F.  A  CTA  advises  his  clients  only 
through  facsimile  messages  and  does 
not  discuss  his  advice  with  them.  The 
CTA  does  not  have  a  power  of  attorney 
to  trade  any  of  his  clients'  accounts. 
Before  advising  any  client,  the  CTA  first 
gathers  current  knowledge  about  the 
client's  current  futures  holdings  and  net 
cash  available  for  futures  mvestments. 
The  CTA's  advice  is  different  for 
different  clients,  depending  on  their 
profile.  However,  the  CTA  sends  similar 
advice  to  groups  of  clients  with  similar 
profiles.  Under  proposed  Rule 

4. 14(a)(9)(ii),  this  CTA  would  not  be 
exempt  bom  the  Section  4m  registration 
requirement,  because  he  provides 
commodity  trading  advice  based  on,  or 
tailored  to,  the  commodity  interest  or 
cash  market  positions  or  other 
circumstances  or  characteristics  of 
particular  clients. 

rv.  Reqaect  for  Comments 

The  Commission  specifically 
encourages  members  of  the  public  to 
submit  comments  on  the  following 
issues,  in  addition  to  all  other  issues 
relevant  to  the  proposed  rule; 

1  ■  Should  the  rule  include  a  provision 
explicitly  stating  that  the  proposed 
exemption  does  not  apply  to  CTAs  that 
manage  their  clients'  commodity 
interest  trading  under  informal 
arrangements?  If  so,  what  language 
should  be  used  to  characterize  such 
CTAs  for  purposes  of  the  exemption? 

2.  Should  CTAs  falling  within  the 
scope  of  the  proposed  exemption  be 
subject  to  any  regulatory  requirements 
beyond  the  requirements,  sucb  as 
Section  4o  of  the  CEA  and  Commission 
Rule  4.41,  that  apply  to  other  exempt 
CTAs?  If  so,  what  should  those 
requirements  be?  For  example,  should 


Section  4.14(a)(9)  CTAs  still  be  subject 
to  recordkeeping  requirements? 

3.  Are  there  any  categories  of  CTAs 
that  are  not  included  within  the  scope 
of  the  proposed  exemption  but  shoiAd 
be? 

4.  Are  there  any  categories  of  CTAs 
that  are  included  within  the  scope  of  the 
proposed  exemption  but  should  not  be? 

V.  Statutory  Aathority 

Pursuant  to  Sections  4(c)(1)  and  8a(5) 
of  the  CEA.  7  U.S.C.  6(c)  and  12a(5).  the 
Commission  has  statutory  authority  to 
promulgate  the  proposed  rule.  The 
proposed  rulemaking  would  revise  the 
authority  citation  for  Part  4  to  include 
7  U.S.C.  6(c). 

VI.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  etseq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  business.  The  Commission  has 
previously  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  RFA.'  With  respect 
to  CTAs.  the  Commission  has  stated  that 
it  would  evaluate  within  the  context  of 
a  particular  rule  proposal  whether  all  or 
some  affected  CTAs  would  be 
considered  to  be  small  entities  and,  if 
so,  the  economic  impact  on  them  of  any 
rule. 

The  proposed  exemption  would 
reduce  or  remove  existing  economic 
burdens.  Moreover,  the  registration 
requirements  that  would  be  affected  by 
the  proposed  rule  involve  only  minimal 
economic  burdens,  except  in  the  case  of 
the  limited  number  of  CTAs  who  may 
fail  to  qualify  for  registration  under 
Section  8a  of  the  CEA  because  of 
disciplinary  or  other  disqualifying 
factors.  Therefore,  the  Chairman  of  the 
Commission  hereby  certifies,  pursuant 
to  5  U.S.C.  605(b),  that  the  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  a 
certification  is  consistent  with  the 
regulatory  flexibility  analysis  conducted 
by  the  Commission  in  a  previous 
rulemaking  exempting  certain  persons 
from  the  CTA  registration  requirement.^ 
Nonetheless,  the  Commission 
specifically  requests  comment  on  the 
impact  this  proposed  rule  may  have  on 
small  entities. 


'  47  FR  18S1S-21  (Apt.  30.  19821. 
°S««  52  nt  41S83  n.57  (Nov.  2.  IM?). 


B.  Paperwork  Reduction  Act 

Proposed  RiJe  4.14(a)(9)  affects 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
Commission  has  submitted  a  copy  of 
this  section  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

1.  Collection  of  Information:  Rules 
Relating  to  the  Operations  and 
Activities  of  Commodity  Pool  Operators 
and  Commodity  Trading  Advisors  and 
to  Monthly  Reporting  by  Futures 
Commission  Merchants,  OMB  Control 
Number  3038-0005. 

The  expected  effect  of  the  proposed 
rule  will  be  to  reduce  the  burden 
previously  approved  by  OMB  for  this 
collection  of  information  by  18,200 
hours  because  it  will  exempt  certain 
commodity  trading  advisors  from  the 
registration  requirement  in  Section 
4m(l)  of  the  Commodity  Exchange  Act 
and  associated  recordkeeping 
requirements.  Specifically  the  burden 
associated  with  Commission  Rule  4.33 
is  expected  to  be  reduced  by  18,200 
hours: 

Estimated  number  of  respondents  (after 

proposed  exemption):  2.000. 
Annual  responses  by  each  respondent:  1. 
Total  annual  responses:  2000. 
Estimated  average  houra  per  response:  26. 
Annual  reporting  burden:  52,000  hours. 

This  annual  reporting  burden  of  52.0(X) 
hours  represents  a  reduction  of  18,200 
hours  as  a  result  of  the  proposed  new 
rule.  (The  estimated  burden  figtire  of 
52,000  hours  for  Rule  4.33  is  higher 
than  the  Rule  4.33  burden  figure 
previously  reported  to  the  Office  of 
Management  and  Budget.  The 
Conunission,  however,  believes  that  the 
previously  reported  figure  may  be  based 
on  an  incorrect  figure  for  the  nimiber  of 
CTAs.) 

2.  Collection  of  Information:  Rules. 
Regulations  and  Forms  for  Domestic  and 
Foreign  Futures  and  Options  Relating  to 
Registration  with  the  Commission,  OMB 
Control  Number  3038-0023. 

The  expected  effect  of  the  proposed 
rule  will  be  to  reduce  the  burden 
previously  approved  by  OMB  for  this 
collection  of  information  by  311  hours 
because  it  will  exempt  certain 
commodity  trading  advisors  from  the 
registration  requirement  in  Section 
4m(l)  of  the  Commodity  Exchange  Act 
and  associated  reporting  and 
recordkeeping  requirements. 

Specifically: 

Tne  burden  associated  with 
Commission  Rule  3.10(a).  Form  7-R.  as 
applied  to  CTAs  is  expected  to  be 
reduced  by  72  hours: 

Estimated  number  of  respondents  (after 
proposed  exemption):  350. 


.\nnual  responses  by  each  respondent:  1. 
Total  annual  responses:  350. 
Estimated  average  hours  per  response:  .40. 
Annual  reporting  burden:  140  hours. 

This  annual  reporting  burden  of  140 
hours  represents  a  reduction  of  72  hoius 
as  a  result  of  the  proposed  new  rule. 

The  burden  associated  with 
Commission  Rule  3.10(a),  Form  8-R,  is 
expected  to  be  reduced  by  99  hotirs: 

Estimated  number  of  respondents  (after 

proposed  exemption):  2800. 
.^^nual  responses  by  each  respondent:  1. 
Total  annual  responses:  2800. 
Estimated  average  hours  per  response:  .33. 
.Annual  reporting  burden:  924  hours. 

This  annual  reporting  btu'den  of  924 
hours  represents  a  reduction  of  99  hours 
as  a  result  of  the  proposed  new  rule. 

The  burden  associated  with 
Commission  Rule  3.10(d)  is  expected  to 
be  reduced  by  140  hours: 

Estimated  number  of  respondents  (after 

proposed  exemption):  3100. 
.Annual  responses  by  each  respondent:  1. 
Total  annual  responses:  3100. 
Estimated  average  hours  per  response:  .20. 
Annual  reporting  burden:  620  hours. 

This  annual  reporting  burden  of  620 
hours  represents  a  reduction  of  140 
hours  as  a  result  of  the  proposed  new 
rule. 

Organizations  and  individuals 
desiring  lo  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulator^'  Affairs, 
OMB.  Room  10235.  Now  Executive 
Office  Building.  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the 
Commodity  Futures  Trading 
Commission. 

The  Commission  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in — 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have  a 
practical  use; 

•  Evaluating  the  accuracy  of  the 
Conunission 's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodologj'  and  assumptions  used; 

•  Enhancing  the  qualit>',  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Mininiizing  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technologj';  e.g..  permitting 
plectronic  submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 


contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  vrithin  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  conunent  to 
the  Conunission  on  the  proposed 
regulations. 

Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  CFTC  Clearance  Officer,  1155  21st 
Street,  NW,  Washington  DC  20581.  (202) 
418-5180. 

List  of  Subjects  in  17  CFR  Part  4 

Advertising,  Brokers,  Commodity 
futures.  Commodity  pool  operators. 
Commodity  trading  advisors.  Consumer 
protection.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Commodity  Futures 
Trading  Commission  proposes  to  amend 
17  CFR  part  4  as  follows: 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  4.  6.  6b.  6c.  61. 
6m.  6n.6o.  12a  and  23. 

2.  Section  4.14  is  amended  by  adding 
paragraph  (a)(9)  to  read  as  follows: 

§  4.1 4    Exemption  from  registration  as  a 
commodity  trading  advisor. 

la)  "    •    • 

(9)  It  does  not  engage  in  any  of  the 
folloviring  activities: 

(i)  Direct  cUent  accounts; 

(ii)  Provide  conmiodity  interest 
trading  advice  based  on.  or  tailored  to. 
the  commodity  interest  or  cash  market 
positions  or  other  circumstances  or 
characteristics  of  particular  clients;  or 

(iii)  Provide  commodity  interest 
trading  advice  through  interactive 
commtuiications  with  individual 
clients,  such  as  face-to- face  or  telephone 
conversations  or  electronic  mail 
exchanges  between  individuals. 
«        *        •        •        • 

Dated:  Oer.embor  2.  19»9. 
lean  A.  Webb. 

Secretan'  of  the  Commission. 
IFR  Dnc.  99-31687  Filed  12-6-99: 8:45  ami 
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DEPARTMENT  Of  JUSTICE 
28  CFR  Part  0 

[USMS  No.  100P:  AG  No.  2277-M] 

RIN110S-AA64 

Revision  to  United  States  Marshal* 
Service  Fees  for  Services 

agency:  United  States  Marshals  Service. 

lustice. 

ACTKm:  Proposed  rule. 

SUMMARY:  This  rule  proposes  lo  revise 
the  United  States  Marshals  Ser\'ice  fees 
to  reflect  current  costs  to  the  United 
States  Marshals  Service  for  service  of 
process  in  Federal  court  proceedings. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February'  7,  2000. 

ADDRESSES:  Please  submit  wTitten 
comments  to  the  Office  of  General 
Cotmsel,  United  States  Marshals 
Service.  600  Army  Nax-y  Drive.  CS-3. 
Arlington,  Virginia  22202.  Comments 
are  available  for  public  inspection  at  the 
above  address  by  calling  (202)  307-9054 
to  arrange  for  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Lazar.  Associate  General  Counsel. 
United  States  Marshals  Service.  600 
Army  Navy  Drive.  CS-3,  .Arlington. 
Virginia  22202.  telephone  number  (202) 
307-9054. 

SUPPLEMENTARY  INFORMATION: 

What  Legal  Authority  Does  the  U.S. 
Marshals  Service  Have  To  Charge  Fees? 

The  Attorney  General  must  establish 
fees  to  be  taxed  and  collected  for  certain 
services  rendered  by  the  United  States 
Marshals  Service  in  connection  with 
Federal  court  proceedings.  28  U.S.C. 
1921(b).  These  services  include,  but  arr 
not  limited  to.  serving  writs,  subpoenas, 
or  summonses,  preparing  of  notices  or 
bills  of  sale,  keeping  attached  property, 
and  certain  necessar>'  travel.  To  the 
extent  practicable,  these  fees  shall 
reflect  the  actual  and  reasonable  costs  of 
the  ser\'ices  provided.  The  Altome\' 
General  initially  established  the  fee 
schedule  in  1991  ba.sed  on  the  arluaJ 
costs,  eg.,  salaries,  o^'erhead.  etc..  of  Ibf 
ser\'ices  rendered  and  thp  hotirs 
expended  at  that  time.  See  56  FR  .''436 
(]anuar>'  23. 1991).  Due  to  the  incrf*if 
in  the  salaries  and  benefits  of  United 
States  Marshals  Service  personnel  over 
time,  the  current  fee  schedule  is 
inadequate  and  no  longer  reflects  the 
actual  and  reasonable  costs  of  the 
services  rendered. 
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What  Federal  Cost  Accounting  and  Fee 
Setting  Standards  and  Guidellnea  Are 
Being  Used? 

When  developing  fees  for  services,  the 
U.S.  Marshals  Service  adheres  to  the 
principles  contained  in  OMB  Circular 
No.  A-25.  User  Charges.  OMB  Circular 
A-25  states  that,  as  a  general  policy,  a 
"user  charge  •   •   •  will  be  assessed 
against  each  identifiable  recipient  for 
special  benefits  derived  from  Federal 
activities  beyond  those  received  by  the 
general  public." 

The  guidelines  contained  in  OMB 
Circular  A-25  is  applicable  to  the  extent 
that  it  is  not  inconsistent  with  any 
Federal  statute.  Specific  legislative 
authority  to  charge  fees  for  services 
takes  precedence  over  OMB  Circular  A- 
25  when  the  statute  "prohibits 
assessment  of  a  user  charge  on  a  service 
of  addresses  an  aspect  of  the  user  charge 
(e.g..  who  pays  the  charge;  how  much  is 
the  charge:  where  collections  are 
deposited)."  When  a  statute  does  not 
address  issues  of  how  to  calculate  fees 
or  what  costs  to  include  in  the  fee 
calculation.  Federal  agencies  must 
follow  the  principles  and  guidance 
contained  in  OMB  Circular  A-25  to  the 
fullest  extent  allowable.  The  guidance 
directs  Federal  agencies  when 
calculating  fees  to  charge  the  "full  cost" 
of  providing  services  that  provide  a 
specific  benefit  to  recipients.  OMB 
Circular  A-25  defines  full  cost  as 
including  "all  direct  and  indirect  costs 
to  any  part  of  the  Federal  Government 
of  providing  a  good,  resource,  or  service. 
These  costs  include,  but  are  to  not 
limited  to.  an  appropriate  share  of: 

•  Direct  or  indirect  persoiuiel  costs, 
including  salaries  and  fringe  benefits 
such  as  medical  insurance  and 
retirement; 

•  Physical  overhead,  consulting,  and 
other  indirect  costs  including  material 
and  supply  costs:  utilities,  insurance, 
travel,  and  rents  or  imputed  rents  on 
land,  buildings,  and  equipment: 

•  The  management  and  supervisory 
costs:  and 

•  The  costs  of  enforcement, 
collection,  research,  establishment  of 
standards,  and  regulation. 

What  Processes  Were  Used  To 
Determine  the  Amount  of  the  Fee 
Revision? 

.Vs  previously  stated,  the  Attorney 
General  initially  established  the  fee 
schedule  in  1991  based  on  the  average 
salaries,  benefits,  and  overhead  of  the 
Dppul\  CS.  Miu-shals  who  executed 
process  on  behalf  on  a  requesting  party. 
The  1991  rates,  which  are  still  currently 
charged  are: 

For  each  item  served  (or  service 
attempted)  in  person: 


(a)  Within  two  hours,  during 
published  duty  hours — a  minimum 
charge  of  $40  per  Deputy  (or  guard).  If 
necessary,  for  each  associated  additional 
hour,  or  portion  thereof— S20  per 
Deputy  (or  guard)  per  additioiial  hour. 

(b)  Within  two  hours,  after  published 
duty  hours — a  minimum  charge  of  S50 
per  Deputy  (or  guard).  If  necessary,  for 
each  associated  additional  hour,  or 
portion  thereof— S25  per  Deputy  (or 
guard)  per  additional  hour. 

In  addition,  the  Attorney  General 
established  a  flat  fee  of  S3  for  each  item 
served  by  mail  or  forwarded  for  service 
in  another  judicial  district. 

In  November  1995.  the  Department  of 
Justice.  Office  of  Inspector  General, 
issued  an  audit  report  on  the  U.S. 
Marshals  Service's  Collection  of  Service 
Fees  and  Commissions  (Audit  Report 
96-01).'  ta  the  report,  the  Office  of 
Inspector  General  recommended  that 
the  U.S.  Marshals  Service  determine 
whether  the  fee  schedule  reflects  actual 
and  reasonable  costs  of  the  services 
provided.  As  a  result  of  the  audit  report, 
in  1998.  the  U.S.  Marshals  Service 
conducted  an  analysis  to  determine 
whether,  in  light  of  the  increase  in 
salaries  and  expenses  of  its  workforce 
over  time,  the  existing  fee  schedule 
accurately  reflects  the  costs  of  serving 
process.  The  following  cost  module 
reflects  the  average  hourly  cost  of 
serving  process  in  person  on  behalf  of 
a  requesting  party. 

Cost  Module 

Hourly  Wage  $27.5,1 

Fringe  Benefits 11.01 

Indirect  Casts  ™ ™.«..„..  6.94 

Total  Personnel  Costs 45.48 

The  hourly  wage  was  determined  by 
dividing  the  armual  salary,  including 
locality  pay.  of  the  average  Deputy  U.S. 
Marshal  in  1998  who  serves  process  into 
the  total  work  hours  in  a  year.  The  cost 
of  Law  Enforcement  Availability  Pay  is 
also  factored  into  the  hourly  wage  of  a 
Deputy  U.S.  Marshal.-  The  fringe 
benefits  rate  reflected  40  percent  of 
wage  costs.  Finally,  the  indirect  costs, 
which  are  reflective  of  the  costs  of 
administrative  services,  including 
management/super\'isor\'  compensation 
and  benefits,  depreciation,  utilities, 
supplies,  and  equipment,  are 
approximately  18  percent  of  the  total 

'  Copios  uf  the  aiidil  report  are  available  al 
(vww.u5dui.gov/oiK/8UH601  /auy6U  I  .htm. 

'  In  19<)4.  Congress  paaaad  Ihe  Law  Enfoicemmil 
Avai]al}ilit^■  Pav  \t.L  Full.  L.  No.  10a-32il.  Sbja. 
KM  Slal.  2425  (IB941  (ajHifiod  at  3  U.S.C.  5S45a). 
which  provides  that  law  nnfon;em«nI  officers,  such 
as  Deputv  LI.S,  MarshaU.  who  an*  required  to  wori 
uiiRchodulefi  hours  iu  excess  of  each  T«gular  vtark. 
day.  are  entitled  to  a  25%  premiuin  pay  in  ^ddjtiau 
to  their  base  salary. 


wage  and  benefits  costs. >  As  a  result  of 
the  cost  module,  the  U.S.  Marshals 
Service  has  determined  that  the  existing 
fee  schedule  no  longer  reflects  the 
actual  and  reasonable  costs  of  serving 
process. 

The  total  personnel  costs  of  serving 
process  were  rounded  to  the  nearest 
whole  dollar.  Thus,  in  order  to  recover 
the  actual  and  reasonable  costs  of 
serving  process,  the  U.S.  Marshals 
Service  is  proposing  to  charge  $45  per 
hour  (oi  portion  thereof)  for  each  item 
served  by  one  Deputy  U.S.  Marshal.  In 
order  to  simplify  the  calculation  of  the 
fees,  the  U.S.  Marshals  Service  is 
proposing  to  eliminate  the  minimum 
charge  for  serving  process  within  two 
hours  and.  instead,  charge  a  fee  based 
on  a  straight  hourly  rate  for  service. 

The  U.S.  Marshals  Service  also 
conducted  a  survey  of  a  representative 
sampling  of  its  dislrici  offices  to 
determine  whether  the  S3  flat  fee  for 
mailing  process  reflected  the  actual 
costs  of  mailing.  The  results  of  the 
survey  indicated  that  the  average  actual 
cost  of  mailing  process  (which  in  most 
cases,  required  certified  mail,  return 
receipt  delivery)  is  approximately  S7 
per  item.  Thus,  the  U.S.  Marshals 
Service  has  determined  that  the  flat 
mailing  fee  of  S3  per  item  no  longer 
reflects  the  costs  of  mailing.  The  U.S. 
Marshals  Service  is  proposing  to  charge 
a  flat  fee  of  S8  per  item  as  an  accurate 
reflection  of  the  costs  of  mailing  or 
forwarding  process.  The  S8  fee  is  based 
on  the  combination  of  the  average  atrtual 
cost  of  mailing  or  forwarding  process 
and  the  indirect  costs  associated  with 
mailing  or  forwarding  process. 

What  Other  Revisions  to  the  Fee 
Regulation  Are  Proposed? 

The  U.S.  Marshals  Service  proposes  to 
make  three  additional  clarifications  to 
the  fee  regulation.  One  of  the  revisions 
establishes  a  specific  fee  for  the 
administrative  preparation  of  a  notice  of 
sale,  bill  of  sale,  or  U.S.  Marshal  deed 
on  behalf  of  a  requesting  party.  The 
other  two  revisions  are  housekeeping 
revisions,  setting  forth  the  definitions  of 
"item"  and  "process." 

1.  Fee  for  Administrative  Prepamtion  of 
Notice  of  Sale,  Bill  of  Sale,  or  U.S. 
Marshal  Deed 

28  U.S.C.  1921(a)(1)(D)  authorizes  the 
U.S.  Marshals  Service  to  collect  a  foe  for 
the  preparation  of  a  notice  of  sale  or  bill 
of  sale  on  behalf  of  a  requesting  party. 
When  Ihe  Attorney  General  initially 
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established  the  fee  schedule  in  1991, 
there  was  not  specific  provision  made 
for  a  fee  for  the  preparation  of  a  notice 
of  sale,  bill  of  sale  (in  cases  where 
personalty  is  sold),  or  a  U.S.  Marshal 
deed  (in  cases  where  realty  is  sold). 

The  U.S.  Marshals  Service  conducted 
an  analysis  to  determine  the 
administrative  cost  of  preparing  a  notice 
of  sale,  bill  of  sale,  or  a  U.S.  Marshal 
deed.  The  following  module  reflects  the 
average  hourly  administrative  cost  to 
complete  this  task. 


Cost  Moiiule 

Average  Hourly  Wage  of  GS-7/9 

Employee 

Fringe  Benefits 

Indirect  Costs  ........ — .„..„.„ .„. 


Total  Costs 


S21.49 
7.73 
5.26 

34  48 


'  Thi*  indifw;!  cost  rate  was  dertvml  hy 
detemiining  the  proportion  of  managemeul  ctnts 
expanded  hy  Ihe  U.S.  Marsluls  Service  ivlative  to 
direct  proftram  expenses  aasnined  by  the  aflunc-v  iu 
Fiscal  Year  199B. 


The  hourly  wage  was  determined  by 
dividing  the  average  annual  salary  of  an 
administrative  employee  who  prepares 
the  notice  of  sale  and  deed  into  the  total 
work  hours  in  a  year.  The  fringe  benefits 
rate  of  36  percent  <  of  wage  costs  was 
also  added  to  reflect  the  average  hourly 
personnel  cost  of  preparing  these 
documents.  Finally,  as  previously 
described,  the  indirect  costs  are 
approximately  IB  percent  of  the  total 
wage  and  benefits  costs. 

The  analysis  disclosed  that  the 
average  administrative  employee  spent 
approximately  30-45  minutes 
conducting  the  task  of  preparing  each  of 
these  documents.  Thus,  the  t\'pical  cost 
for  the  preparation  of  these  documents 
is  between  SI  7.24  and  S2S.86  for  each 
item.  Because  the  time  to  prepare 
notices  of  sale,  bills  of  sale,  or  U.S. 
I    Marshal  deeds  does  not  vary  widely. 
'    and  in  most  cases  takes  less  than  one 
hour  to  accomplish,  the  U.S.  Marshals 
Service  is  proposing  to  charge  a  flat  fee 
of  S20  per  item  rather  than  calculating 
the  fee  based  on  a  straight  hourly  rate 
per  item. 

2.  Housekeeping  Provisions 

The  calculation  of  the  fee  charged 
under  the  current  fee  regulation  is 
dependent  upon  the  number  of 
endeavors  to  serve  a  piece  of  process, 
also  referred  to  in  the  regulation  as  an 
"item."  Although  "item"  is  not  defined 
in  28  U.S.C.  1921  or  the  fee  regulation, 
it  has  been  defined  by  the  U.S.  Marshals 
Service  in  its  internal  guidance 
disseminated  to  its  employees,  as  "all 
papers  issued  in  one  action  which  are 
served  simultaneously  on  one  person  or 
organization."  The  proposed  regulation 
will  include  this  definition  of  "item." 
Under  this  definition,  a  Deputy  U.S. 


Marshal  who  serves  one  person  with 
one  or  more  pieces  of  process  in  one 
case  at  one  time  serves  one  item.  When 
two  different  people  or  organizations, 
however,  are  served  with  one  or  more 
pieces  of  process  from  one  case  at  one 
time,  then  the  number  of  items  served 
would  be  two.  Although  the  U.S. 
Marshals  Service  has  the  discretion  to 
determine  the  number  of  items  upon 
which  fees  will  be  calculated,  the 
Service  will  exercise  reasonableness  to 
avoid  excessive  charges. 

Similarly,  consistent  with  28  U.S.C. 
1921(a)(1)(A),  the  U.S.  Marshals  Service 
broadly  defines  "process"  to  include, 
but  not  be  limited  to,  a  summons  and 
complaint,  subpoena,  writ,  and  the 
execution  of  court-ordered  injtinctions, 
and  civil  commitments  on  behalf  of  a 
requesting  party.  Process  may  also 
include  the  execution  of  ancillary  court 
orders  (other  than  subpoenas  issued  on 
behalf  of  indigent  defendants  and  arrest 
warrants)  in  criminal  cases.  The 
proposed  regulation  sets  forth  the  U.S. 
Marshals  Service's  internal  policy 
regarding  this  matter. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Ad  (5 
U.S.C.  605(b)),  has'reviewed  this 
proposed  rule  and,  by  approving  it. 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
.substantial  number  of  small  entities. 
Under  the  current  fee  structure,  the  U.S. 
Marshals  Service  collected  Sl,341,921 
in  service  of  process  fees  in  FY1998.' 
The  implementation  of  this  proposed 
rule  will  provide  the  U.S.  Marshals 
Service  with  an  additional  $1 .000.000  in 
revenue  over  the  revenue  that  would  be 
collected  under  the  current  fee 
structure.  This  revenue  increase  is  a 
recovery  of  costs  based  on  an  increase 
in  salaries,  expenses,  and  employee 
benefits. 

The  economic  impact  on  individual 
entities  that  utilize  the  ser\'ices  of  the 
U.S.  Marshals  Service  is  minimal.  The 
service  of  process  fees  only  affect 
entities  that  pursue  litigation  in  Federal 
court  and,  in  most  instances,  seek  to 
have  the  U.S.  Marshals  levy  upon  or 
seize  property.  The  serNice  of  process 
fees,  currently  set  at  essentially  $20  per 
duty  hour  and  S25  per  non-duty  hour, 
will  be  increased  to  $45  per  hour.  The 
fees  are  (Xinsonant  with  similar  fees 
already  paid  by  these  entities  in  state 
court  litigation. 


*  The  fringe  benefits  rale  lo  budget  for  an 
administrative  position  is  less  than  Ihe  rate  to 
budget  for  a  Deputy  U.S.  S4a7shai  position. 


Unfiinded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  will  not  result  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggrt^ate.  or 
by  the  private  sector,  of  SI 00  million  or 
more  in  any  one  year,  and  it  will  not 
significantly  on  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  section  251  of  the  Small 
Business  Regulatorv  Enforcement  Act  of 
1996.  5  U.S.C.  804."Thi5  rule  will  not 
result  in  an  armual  effect  on  the 
e<x)nomy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  on  domestic  and 
export  markets. 

Executive  Order  12866 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866  (Regulator)' 
Planning  and  Review),  section  1(b) 
(Principles  of  Regulation).  The 
Department  of  Justic:e,  United  States 
Marshals  Service,  has  determined  that 
this  proposed  rule  is  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  and, 
accordingly,  this  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Executive  Order  13132 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  the  Department  of  )ustice. 
United  States  Marshals  Ser\ice.  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Executive  Order  12988  Civil  Justice 
Reform 

^This  amount  does  not  include  S1.1S2.S6S  in  Tjjjs  proposed  rule  meets  the 

^*, JSf'nilf ' ■=™'°'^°'", ■all'««"'>'«;« 'i"^'>8  applicable  standards  set  forth  in  section 
f^l99S.  This  proposed  rule  does  nol  anect  J^r        ,  _rt.»/,^\    /c  *■       r-i-j 

tommissions.  only  the  fees  chatw>d  lor  winice  of  3la)  and  3(b)(2)  Of  Executive  Order 

process.  12986. 
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Paperwork  Reduction  Act  of  1995 

This  proposed  rule  does  not  contain 
collection  of  informatioo  requirements 
and  would  not  be  subject  to  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  3501-20). 

Plain  Language  Inatructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulation,  (all  or  write  loe  Lazar, 
Associate  General  Counsel,  United 
States  Marshals  Service,  600  Army  Navy 
Drive,  CS-3.  Arlington,  Virginia  22202, 
telephone  number  (202)  307-9054. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Government  employees. 
Organization  and  functions 
(Govenmient  agencies).  Wbisdeblowing. 

Accordingly,  Title  28,  Part  0.  Subpart 
U  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART0-{AM£NOED] 

1 .  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Autiumty:  5  U.S.C.  301:  28  U.S.C.  509. 
310.  515-519. 

2.  Section  0.114  is  transferred  from 
subpart  U  to  the  end  of  subpart  T; 
paragraphs  (6)  through  (d)  are 
redesignated  as  paragraphs  (f)  through 
(h).  respectively;  paragraph  (a)  is 
revised:  and  new  paragraph  (b)  through 
(e)  are  added  to  read  as  follows: 

1 0.1 14    Fm«  for  Swvicm. 

(a)  The  United  Sutes  Marshals 
Service  shall  routinely  collect  fees 
according  to  the  following  schedule: 

(1)  For  pr(x:ess  forwarded  for  service 
fix)m  one  U.S.  Marshals  Service  Office 
or  subofEce  to  another — $8  per  item 
forwarded; 

(2)  For  process  served  by  mail — $8  per 
item  mailed; 

(3)  For  process  served  or  executed 
personally — S45  per  hour  (or  portion 
thereof)  for  each  item  served  by  one  U.S. 
Marshals  Service  employee,  agent,  or 
contractor,  plus  travel  costs  and  any 
other  out-of-pocket  expenses.  For  each 
additional  U.S.  Marshals  Service 
employee,  agent,  or  contractor  who  is 
needed  to  serve  process — $45  per 
person  per  hour  for  each  item  served, 
plus  travel  costs  and  any  other  out-of- 
pocket  expenses. 

(4)  For  copies  at  the  request  of  any 
party — S.IO  per  page: 

(5)  For  preparing  notice  of  sale,  bill  of 
sale,  or  U.S.  Marshal  deed — $20  per 
item; 

(6)  For  keeping  and  advertisement  of 
property  attached — actual  expenses 


incurred  in  seizing,  maintaining,  and 
disposing  of  property. 

(b)  Out-of-pocket  expenses  include, 
but  are  not  limited  to,  advertising, 
inventorying,  storage,  moving, 
insurance,  guard  hire,  prisoner 
transportation  and  housing,  and  any 
other  third-party  expenditure  incurred 
in  executing  process. 

(c)  Travefcosts.  including  mileage, 
shall  be  calculated  according  to  S  U.S.C. 
chapter  57. 

(a)  "Item"  is  defined  as  all  documents 
issued  in  one  action  which  are  served 
simultaneously  on  one  person  or 
organization. 

(e)  "Process"  is  defined  to  include, 
but  it  not  limited  to,  a  summons  and 
complaint,  subpoena,  writ,  orders,  and 
the  execution  of  court-ordered 
injunctions,  and  civil  conunitments  on 
behalf  of  a  requesting  party.  Process 
may  also  include  the  execution  of 
ancillary  court  orders  (other  than 
subpoenas  issued  on  behalf  of  indigent 
defendants  and  arrest  warrants)  in 
criminal  cases. 
*        *        *        •        • 

Dated:  November  29, 1999. 
lanet  Reso, 
Attorney  General. 

IFR  Doc.  99-31636  Filed  12-«-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  85  and  86 

[AMS-FRL-6S03-8] 

RIN  2060-AI12,  2060-Ar23 

Reopening  of  Comment  Period  for 
Control  of  Emissions  of  Air  Pollution 
from  2004  and  Later  Model  Year 
Highway  Engines  and  Vehicles; 
Revision  of  LIgtit-duty  Truck  Definition 

AGENCY:  Environmrftat-Protection 

Agency  (EPA). 

ACnOM:  Notice  of  reopening  of  comment 

period. 

SUMMARY:  EPA  is  reopening  the 
comment  period  for  the  proposed  rule 
for  the  control  of  emissions  of  air 
pollution  from  2004  and  later  model 
year  heavy-duty  vehicles  and  engines. 
The  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  October  29,  1999  (64  FR 
58472).  The  close  of  the  comment 
period  for  all  issues  related  to  the 
proposed  rule  was  originally  December 
2,  1999.  EPA  is  extending  the  closure  of 
the  comment  period  to  December  16, 
1999  for  all  issues  except  those  related 
to  the  proposal  to  revise  the  light-duty 


truck  definition.  Comments  related  to 
this  issue,  contained  in  the  proposed 
rule  Supplementary  Information, 
Section  IV.F,  will  continue  to  be 
accepted  only  through  December  2, 
1999. 

DATES:  Comments  regarding  the 
proposed  rule  Supplementary 
Information.  Section  fV.F,  entitled 
"Proposal  to  Revise  the  Definition  of 
Light-duty  Truck,"  at  64  FR  58502- 
58507,  vrill  be  accepted  through 
December  2,  1999.  Comments  regarding 
all  other  issues  related  to  the  proposed 
rule  will  be  accepted  imtil  December  16, 
1999. 

AlxmESSES:  Comments  on  the  proposal 
should  be  sent  to:  EPA  Air  and 
Radiation  Docket,  Attn:  Docket  No.  A- 
98-32,  Room  M-1500  (Mail  Code  6102), 
401  M  Street  SW,  Washington,  DC 
20460.  EPA  requests  that  a  copy  of  the 
comments  also  be  sent  to  the  contact 
person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Borushko.  U.S.  Environmental 
Protection  Agency,  Engine  Programs 
and  Compliance  Division,  2000 
Traverwood  Drive,  Ann  Arbor,  MI, 
48105-2498.  Telephone  (734)  214-4334; 
Fax  (734)  214-4816;  e-mail 
borushko.margaret@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  29.  1999  EPA  published  a 
proposal  regarding  emission  standards 
and  compliance  procedures  for  heavy- 
duty  vehicles  and  engines  that  would 
take  effect  in  the  2004  model  year.  The 
comment  period  on  this  proposal  was 
scheduled  to  end  on  December  2, 1999. 

EPA  held  a  public  hearing  on 
November  2. 1999  to  provide 
opportunities  for  interested  parties  to 
comment  on  issues  pertaining  to  the 
proposed  rule.  At  the  hearing,  several 
cpmmenters  requested  a  longer 
comment  period.  EPA  has  also  received 
written  requests  to  extend  the  comment 
period  to  give  affected  parties  more  time 
to  address  the  issues  raised  in  the 
NPRM. 

Although  EPA  originally  intended  to 
finalize  this  rulemaking  by  December 
31, 1999,  and  all  available  resources 
were  committed  to  achieving  this,  EPA 
now  agrees  that  extending  the  comment 
period  may  be  beneficial.  This  extension 
does  not  apply  to  the  comment  period 
for  the  specific  provision  that  proposes 
to  revise  the  definition  of  light-duty 
truck  (see  64  FR  58502-58507).  This 
provision  was  initially  discussed  in  the 
Tier  2  NPRM  (see  64  FR  26089)  and 
received  significant  comments  on  this 
issue  at  that  time.  EPA  expects  to 
include  final  provisions  in  the  final  Tier 
2  rule,  expected  to  be  completed  by 
December  31, 1999.  Additional 


comments  on  this  issue  will  be  only 
accepted  until  December  2, 1999. 

Dalfld:  Novemljer  30,  1999. 
Robert  Perciasepe, 
Assistant  Administrator  for  Airand 
Radiation. 

IFR  Doc.  99-31665  Filed  12-6-99: 8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPPTS-400056A;  FRL-6397-31 
RIN  2070-ACOO 

Phosphoric  Acid;  Community  Right-to- 
Know  Toxic  Chemical  Release 
Reporting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  On  April  15, 1999,  the  United 
States  District  Court  for  the  District  ot 
Columbia  reversed  EPA's  denial  of  a 
petition  that  The  Fertilizer  Institute 
(TFI)  submitted  to  the  Agenci,'  to  delete 
phosphoric  acid  from  the  Emergency 
Planning  and  Community-Right-to- 
Know  (EPCRA)  section  313  list  of  toxic 
chemicals.  In  response  to  the  Court's 
actions,  EPA  is  proposing  to  delist 
phosphoric  acid  from  the  reporting 
requirements  under  EPCRA  section  313 
and  section  6607  of  the  Pollution 
Prevention  Act  of  1990  (PPA). 

DATES:  Written  comments,  identified  by 
the  docket  control  number  OPPTS- 
400056.  must  be  received  by  EPA  on  or 
before  February  7,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  1.  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  document 


FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  on  this  proposed 
rule  contact:  Daniel  R.  Bushman. 
Petitions  Coordinator.  Environmental 
Protection  Agency.  Mail  Code  7408.  401 
M  St..  SW..  Washington,  DC  20460: 
telephone  number  202-2BO-3882.  e- 
mail  address:  bushman.daniel9epa.gov. 
For  general  information  on  EPCRA 
section  313,  contact  the  Emergency 
Planning  and  Community  Right-to- 
Know  Hotline.  En\ironmentaI 
Protection  Agency.  Mail  Code  5101.  401 
M  St..  SW..  Washington,  DC  20460,  Toll 
free:  1-800-535-0202.  in  Virginia  and 
Alaska:  703-412-9877  or  Toll  free  TDD: 
1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Mr? 

You  may  be  affected  by  this  action  if 
you  manufacture,  process,  or  otherwise 
use  phosphoric  acid.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Category                  {                                                        Examples  of  Potentially  Aftecled  Entities 

Industry 

SIC  major  group  codes  10  (except  1011.  1081,  and  1094).  12  (except  1241).  or  20  throogti  39:  industry  codes 
491 1  (limited  to  lacilities  that  combust  coal  and/or  oil  lor  ttie  purpose  of  generating  power  for  distribution  in 
commerce):  4931  (limiied  lo  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  power  for 
distnbution  m  commerce):  or  4939  (timiled  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  gener- 
ating  power  for  distribution  in  commerce);  or  4953  (limited  lo  lacifities  regulated  under  itie  Resource  Con- 
sen/ation  and  Recovery  Act.  subtitle  C.  42  U.S.C  section  692rel  seq.).  or  5169,  or  5171   or  7389  (limited 
to  facilities  pnmarily  engaged  in  solvent  recovery  services  on  a  conlract  oi  lee  basis                                       , 

Federal  Government 

Federal  facilities 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  To  determine  whether  your 
facility  would  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicabilitv  criteria  in  part  372,  subpart 
B  of  Tide  40  of  the  Code  of  Federal 
Regulations  (CFR).  If  you  have  questions 
regarding  the  applicabilit;'  of  this  action 
10  a  particular  entity,  consult  the  person 
listed  in  the  preceding  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  1  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Support  Documents': 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  .■select 
"Laws  and  Regulations"  then  look  up 
the  entry  for  this  document  imdor  the 
"Federal  Register-Environmental 
Documents"  You  can  also  go  directly  to 


the  "Federal  Register"  listings  at  http:/ 
/www. epa.gov/homepagB/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-400056.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  [CBl).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  official  record 
also  includes  documents  associated 
with  EPA's  original  denial  of  TFI's 
petition  to  delete  phosphoric  acid  from 
the  EPCRA  section  313  list  of  toxic 
chemicals  (63  FR  3566,  )anuar>'  23, 
1998),  and  EPA's  request  for  comments 
on  the  creation  of  a  phosphates  category 
(55  FR  2587B,  lune  25, 1990).  Thfc 
public  version  of  the  official  record  does 
not  include  any  information  claimed  as 


CBI.  The  public  version  of  the  official 
record,  which  includes  printed,  paper 
versions  of  anyelectronic  comments 
submitted  diuing  an  applicable 
comment  period,  is  available  for 
inspection  in  the  TSCA  Nonconfidentiai 
Information  Center.  North  East  Mai!  Rni 
B-607,  Waterside  Mall,  401  M  St..  SW.. 
Washington.  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  niunber  of  the  Center  is  (2021 
260-7099. 

C  How  and  to  Whom  Doi  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  B^ 
sure  to  identify  the  appropriate  docket 
conOTjl  number  (i.e.  "OPPTS-»00l)56") 
in  your  correspondence. 

i.  By  mail.  Submit  written  comments 
to:  Document  Control  Office  (7407). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPTi.  Environmental 
Protection  Agencv,  401  M  St..  SW.. 
Washington,  DC  20460, 
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2.  In  person  or  by  courier.  Deliver 
vour  comments  to:  OPPT  Document 
Control  Office  (DCOl  in  the  East  Tower 
Rm.  G-099.  Waterside  Mall,  401  M  St.. 
SW..  Washington.  DC.  The  DCO  is  open 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is:  202- 
260-7093. 

3.  Electronically.  Submit  your 
comments  electronically  by  E-mail  to: 
"oppl.ncic@epamail.8pa.gov."  Please 
note  that  you  should  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Conunents 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
6.1/8.0  or  ASCU  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  OPPTS-400056.  Electronic 
comments  on  this  proposal  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 

D  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  wif^  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  with  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  Introduction 

A.  What  is  the  Statutory  Authority  fijr 
this  Proposed  Action? 

EPA  is  proposing  this  action  under 
EPCRA  section  313(d)(3)  and  (e)(1)(A). 
42  U.S.C.  11023. 

B.  What  is  the  General  Background  for 
this  Proposed  Action? 

Section  313  of  EPCRA  requires  certain 
facilities  that  manufacture,  process,  or 
otherwise  use  listed  toxic  chemicals  in 
amounts  above  reporting  threshold 
levels  to  report  their  environmental 
releases  and  other  waste  management  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  must  also  report  pollution 
prevention  and  recycling  data  for  such 


chemicals,  pursuant  to  section  6607  of 
PPA,  42  U.S.C.  13106.  EPCRA  section 
313  established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Phosphoric  acid  was 
included  on  the  initial  list  of  chemicals 
and  chemical  categories. 

EPCRA  section  313(d)  authorizes  EPA 
to  add  chemicals  to  or  delete  chemicals 
from  the  list  and  sets  forth  criteria  for 
these  actions.  Under  EPCRA  section 
313(e)(1),  any  person  may  petition  EPA 
to  add  chemicals  to  or  delete  chemicals 
from  the  list.  EP.^  ha.s  added  and 
deleted  chemicals  from  the  original 
statutorj'  list. 

EPCRA  section  313(d)(2)  states  that 
EPA  may  add  a  chemical  to  the  list  if 
any  of  the  listing  criteria  are  met. 
Therefore,  to  add  a  chemical.  EPA  must 
demonstrate  that  at  least  one  criterion  is 
met.  but  need  not  determine  whether 
any  other  criterion  is  met.  Conversely, 
to  remove  a  chemical  from  the  list,  EPA 
must  demonstrate  that  none  of  the 
criteria  are  met.  The  EPCRA  section 
313(d)(2)  criteria  are: 

(A)  The  chemical  is  known  to  cause  or  can 
reasonably  be  anticipated  to  cause  significant 
adverse  acute  human  health  effects  at 
concentration  levels  that  are  reasonably 
likely  to  exiEEl  beyond  facility  site  boundaries 
as  a  result  of  continuous,  or  frequently 
recurring,  releases. 

IB)  The  chemical  is  known  to  cause  or  can 
reasonably  be  anticipated  to  cause  in 
humans- 

(i)  cancer  or  teratogenic  efTecls,  or 

(ii)  serious  or  irreversible— 

(I)  reproductive  dysfunctions, 

(II)  neurological  disorders. 

(III)  heritable  genetic  mutations,  or 
(iV)  other  chronic  health  effects. 

(C)  The  chemical  is  known  to  cause  or  can 
reasonably  be  anticipated  to  cause,  because 
of 

(i)  its  toxicity. 

(ii)  its  toxicity  and  persistence  in  the 
environment,  or 

(iii)  its  toxicity  and  tendency  to 
bioaccumulate  in  the  environment,  a 
signifi<:ant  adverse  effect  on  the  environment 
of  sufficient  seriousness,  in  the  judgment  of 
the  Administrator,  to  warrant  repotting  under 
this  section. 

EPA  refers  to  the  section  313(d)(2)(A) 
criterion  as  the  "acute  human  health 
effects  criterion";  the  section 
313(d)(2)(B)  criterion  as  the  "chronic 
human  health  effects  criterion":  and  the 
section  313(d)(2)(C)  criterion  as  the 
"environmental  effects  criterion." 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4.  1987(52  FR 
3479)  to  provide  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  members  of  the 
section  313  metal  compound  categories. 
EPA  has  issued  a  statement  clarifying  its 


interpretations  of  the  section  313(d)(2) 
and  (3)  criteria  for  adding  and  deleting 
chemicals  from  the  section  313  toxic 
chemical  list  (59  FR  61432,  November 
30.  1994)  (FRL-4922-2). 

m.  Description  of  Petition  and  Related 
Proceedings 

A.  What  Petition  was  Filed  and  How  did 
EPA  Respond? 

On  November  9. 1990.  TFI  filed  a 
petition  with  EPA  to  delist  phosphoric 
acid  from  the  EPCRA  section  3 1 3  list  of 
toxic  chemicals.  Congress  had  included 
phosphoric  acid  on  the  list  when  it 
enacted  EPCRA  section  313  in  1986.  In 
the  petition.  TFI  argued  that  EPA  should 
delete  phosphoric  acid  because  it  did 
not  meet  anv  of  the  three  listing  criteria 
in  EPCRA  section  313(d)(2):  The  acute 
human  health  effects  criterion,  the 
chronic  human  health  effects  criterion, 
or  the  environmental  effects  criterion. 

On  )anuar>'  23,  1998.  EPA  denied 
TFI's  petition,  finding  that  phosphoric 
acid  met  the  environmental  effects 
listing  criterion  at  EPCRA  section 
313(d)(2)(C).  which  provides  that  EPA 
may  add  or  decline  to  delete  a  chemical 
if  it  "is  known  to  cause  or  reasonably 
can  be  anticipated  to  cause,  because  of 
its  toxicity  ...  a  significant  adverse 
effect  on  the  environment  of  sufficient 
seriousness  ...  to  warrant  reporting" 
(63  FR  3566)  (FRL-5762-2)  (Ref  1).  EPA 
based  the  denial,  among  other  things, 
upon  phosphoric  acid's  potential  to 
cause  eutrophication  when  released  into 
certain  water  bodies. 

B.  What  Other  Proceedings  Relate  to  this 
Petition? 

On  April  29, 1998,  TFI  challenged 
EPA's  denial  of  its  petition  in  the 
United  States  District  Court  for  the 
District  of  Columbia.  The  Fertilizer 
Institute  v.  Browner.  No.  98-1 067 
(D.D.C.)  In  its  challenge,  TFI  argued  that 
phosphoric  acid  did  not  meet  the 
environmental  effects  listing  criterion 
because  it  was  not  toxic.  TFI  did  not 
dispute  that  releases  of  phosphoric  acid 
can  cause  eutrophication.  It  argued, 
however,  that  the  eutrophication  did  not 
result  "because  of  phosphoric  acid's 
toxicity,  but  "because  of  its  nutrient 
value.  TFI  also  argued  that  phosphoric 
acid  was  not  toxic  because  its  effects 
were  indirect  and  that  EPA's 
interpretation  of  EPCRA  section 
313(d)(2)(C)  read  the  term  "toxicity"  out 
of  the  statute. 

EPA  disagreed  and  argued,  among 
other  things,  that:  (1)  Many  chemicals 
that  are  nutrients  are  also  toxic;  (2)  the 
niunber  of  steps  between  exposure  and 
effect  does  not  determine  whether 
something  is  toxic;  and  (3)  it  was  not 


reading  "toxicity"  out  of  the  statute 
because  there  were  situations  in  which 
a  chemical  coidd  cause  a  significant 
adverse  effect  upon  the  environment  for 
reasons  other  than  inherent  to.xicity. 

The  Court  ruled  in  TFI's  favor, 
granting  TFI's  motion  for  summary 
judgment  on  the  toxicity  issue  and 
reversing  EPA's  denial  of  TFI's  petition 
to  delete  phosphoric  acid  from  the 
EPCRA  section  313  toxic  chemical  list 
(Ref  2).  Notwithstanding  its  ruling,  the 
Court  agreed  that  phosphoric  acid  'can 
reasonably  be  anticipated  to  cause  .  .  . 
a  significant  adverse  effect  on  the 
environment"  and  that  a  listing  decision 
under  EPCRA  section  313  could  be 
based  upon  toxic  effects  that  manifest 
indirectly.  The  Coiul,  however,  found 
that  the  "significant  adverse  effect "  that 
phosphoric  acid  causes  is  not  "because 
of  its  toxicity,"  but  because  of  its 
nutrient  value  The  government  did  not 
appeal  the  Coiirt'.s  decision. 

EPA  is  issuing  this  proposed  rule  in 
response  to  the  Court's  decision.  EPA,  is 
proposing  to  amend  40  CFR  372.65  by 
deleting  phosphoric  acid. 

rv.  What  was  EPA's  Technical  Review 
of  the  Environmental  Effects  of 
Phosphoric  Acid? 

As  discussed  in  EPA's  original  denial 
of  TFI's  petition  (63  FR  3566), 
phosphoric  acid,  as  a  source  of 
phosphates,  causes  eutrophication  (Ref 
3).  Eutrophication  is  the  nutrient 
enrichment  of  waters  resulting  in 
stimulation  of  an  array  of  undesirable 
symptomatic  changes.  Therefore, 
phosphoric  acid  can  reasonably  be 
anticipated  to  cause  significant  adverse 
effects  on  the  environment. 

Phosphoric  acid,  as  well  as  other 
phosphates  have  the  potential  to  cause 
increased  algal  growth  leading  to 
eutrophication  in  the  aquatic 
environment  (Ref  3).  Eutrophication 
may  result  when  nutrients,  especially 
phosphates,  enter  into  an  aquatic 
ecosystem  in  the  presence  of  sunlight 
and  nitrogen.  The  phosphate  ion  is  a 
plant  nutrient  and  it  can  be  a  major 
limiting  factor  for  plant  growth  in 
freshwater  environments.  In  excess, 
phosphoric  acid  can  cause  extreme  algal 
blooms.  Toxic  effects  result  from  oxygen 
depletion  as  the  algae  die  and  decay. 
Toxic  effects  have  also  been  related  to 
the  release  of  decay  products  or  direct 
excretion  of  toxic  substances  from 
sources  such  as  blue-green  algae.  In 
addition,  phosphates  in  aquatic 
environments  may  encourage  the 
growth  of  introduced  plants  to  the 
detriment  of  native  plants  and  thereby 
change  plant  distribution  (Refs.  3  and 
4). 


V.  What  is  the  Explanation  of  the 
Proposed  Delisting  of  Phosphoric  Add? 

EPA  has  authority  to  delete  a 
chemical  from  the  EPCRA  section  313 
list  of  toxic  chemicals  only  if  it  fails  to 
meet  any  of  the  EPCRA  section  313(d)(2) 
criteria:  The  acute  human  health  effects 
criterion  (313(d)(2)(A)),  the  chronic 
human  health  effects  criterion 
(313(d)(2)(B)),  or  the  environmental 
effects  criterion  (313(d)(2)(C)).  EPA's 
original  denial  of  the  petition  to  delist 
phosphoric  acid  was  based  on  the 
finding  that  phosphoric  acid  met  the 
EPCRA  section  313(d)(2)(C)  criterion  for 
listing.  Although  phosphoric  acid  can 
reasonably  be  anticipated  to  cause 
significant  adverse  effects  on  the 
envirorunent.  the  United  States  District 
Coiut  for  the  District  of  Columbia 
reversed  EPA's  denial  of  the  petition 
based  upon  the  Court's  assessment  that 
these  effects  are  not  caused  by 
phosphoric  acid's  toxicity,  but  by  its 
nutrient  value.  Thus,  the  court 
determined  that  phosphoric  acid  does 
not  meet  the  EPCRA  section  313(d)(2)(C). 
listing  criterion.  In  response  to  the 
Court's  decision,  EPA  is  proposing  to 
delete  phosphoric  acid  from  the  E3*CRA 
section  313  list  of  toxic  chemicals. 

VI.  What  Issues  is  EPA  Requesting 
Comment  On? 

EPA  requests  comment  on  its 
proposal  to  delete  phosphoric  acid  from 
the  EPCRA  section  313  list  of  toxic 
chemicals.  Specifically.  EPA  requests 
comment  on  whether  phosphoric  acid 
produc(}s  any  toxic  effects  that  meet  the 
EPCRA  section  313(d)(2)(A).  (B),  or  (C) 
listing  criteria.  Such  effects  could 
include  acute  and  chronic  human  health 
effects  or  environmental  effects. 
Additional  hazard  information  on 
phosphoric  acid  can  be  found  in  EPA's 
original  petition  denial  and  the  record 
supporting  that  decision  (63  FR  3566). 

Vn.  What  are  the  References  Cited  in 
this  Proposed  Rule? 

1 .  Phosphoric  Acid;  Toxic  Chemical 
Release  Reporting:  Community  Right-to- 
Know;  Denial  of  Petition.  63  FR  3566. 
lanuarv  23. 1998. 

2.  The  Fertilizer  Institute  v.  Browner, 
No.  98-1067.  SUp  op.  (D.D.C.  April  15. 
1999). 

3.  USEPA.  OPIT.  Memorandum  from 
Ossi  MejT).  Enviroiunental  Effects 
Branch.  Health  and  Environmental 
Review  Division.  Re:  Petition  to  Delist 
Phosphoric  Acid  -  Ecological  Hazard. 
(February  27, 1990). 

4.  USfiPA.  South  Florida  Ecosystem 
Assessment.  Monitoring  for  Adaptive 
Management:  Implications  for 
Ecosystem  Restoration.  (Interim  Report). 
December  1996.  EPA  904-R-g6-008. 


VIII.  What  are  the  Regulatory 
Assessment  Requirements  for  this 
Proposed  Action? 

A.  Executive  Order  12886 

This  action,  which  proposes  to  delete 
a  chemical  from  the  list  of  chemicals 
subject  to  reporting  under  EPCRA 
section  313  and  PPA  section  6607, 
would  eliminate  an  existing 
requirement  to  report  and  does  not 
contain  any  new  or  modified 
requirements.  As  such,  this  action  does 
not  require  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993),  because  OMB 
has  determined  that  the  complete 
elimination  of  an  existing  requirement 
is  not  a  "significant  regulatory  action  " 
subject  to  review  by  OMB  under 
Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 
Pursuant  to  section  605(b)  of  the 

Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  the  Agency  hereby 
certifies  that  this  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  determination  is  ba.'jed  on  the  fact 
that  the  complete  elimination  of  the 
existing  requirement  will  also  eliminate 
the  corresponding  burden  and  costs 
associated  with  that  requirement.  This 
proposed  action  will  not.  therefore, 
result  in  any  adverse  economic  impacts 
on  the  facilities  subject  to  reporting 
under  EPCRA  section  313,  regardless  of 
the  size  of  the  facility. 

C.  Paperwork  Reduction  Act 

The  deletion  of  this  chemical  from  the 
EPCRA  section  313  toxic  chemical  list 
would  reduce  the  overall  reporting  and 
recordkeeping  burden  estimate  providcKJ 
for  the  Toxics  Release  Inventor>'  (TRI) 
program,  but  this  action  docs  not 
require  any  review  or  approval  by  OMB 
under  the  Paperwork  Reduction  Act 
(PRA),  44  use.  3501  et  seq.  In 
conjunction  with  the  final  rule.  EPA 
will  determine  the  total  TRI  burden 
associated  with  the  chemical  being 
proposed  for  deletion,  and  will 
complete  the  required  Informabon 
Collection  Worksheet  to  adjust  the  total 
TRI  burden  estimate  approved  by  OMB. 

The  reporting  and  recordkeeping 
burdens  associated  with  TRI  are 
approved  bv  OMB  under  OMB  No. 
2070-0093  (Form  R,  EPA  ICR  No.  1363) 
and  under  OMB  No.  2070-0145  (Form 
A,  EPA  ICR  No.  1704).  The  current 
public  reporting  burden  for  TRI  is 
estimated  to  average  52.1  hours  for  a 
Form  R  submitter  and  34.6  hours  for  a 
Form  A  submitter.  These  estimates 
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include  the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  its  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
number  for  this  information  collection 
appears  above.  In  addition,  the  OMB 
control  number  for  EPA's  regulations, 
after  initial  display  in  the  final  rule,  are 
displayed  on  the  collection  instruments 
and  are  also  listed  in  40  CFR  part  9. 
Send  any  comments  you  have  about  the 
provided  burden  estimates  according  to 
the  instructions  provided  in  Unit  I.C. 

D.  Unfunded  Mandates  Refonn  Act  and 
Executive  Orders  13084  and  13132 

Since  this  action  involves  the 
proposed  elimination  of  an  existing 
requirement,  it  does  not  impose  any 
enforceable  duty,  contain  any  unfunded 
mandate,  or  otherwise  have  any  aifect 
on  small  governments  as  described  in 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Public  Law  104-4).  For  the  same 
reason,  it  is  not  subject  to  the 
requirement  for  prior  consultation  with 
Indian  tribal  governments  as  specified 
in  Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998).  Nor  will  this 
action  have  a  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999). 

E.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  the  Agency  must  consider 


environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  environmental  and  health 
conditions  in  low-income  populations 
and  minority  populations.  The  Agency 
has  determined  that  deleting  this 
chemical  from  the  EPCRA  section  313 
toxic  chemical  list,  which  would 
eliminate  the  availability  of  the  TRl 
information  on  this  chemical  that  is 
made  available  to  communities  through 
the  TRl  Community  Right-to-Know 
Program,  will  not  result  in 
environmental  justice  related  issues. 

F.  Executive  Order  13045 

Pursuant  to  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997),  if 
an  action  is  economically  significant 
under  Executive  Order  12866,  the 
Agency  must,  to  the  extent  permitted  by 
law  and  consistent  with  the  Agency's 
mission,  identify  and  assess  the 
environmental  health  risks  and  safety 
risks  that  may  disproportionately  affect 
children.  Since  this  action  is  not 
economically  significant  under 
Executive  Order  12866,  this  action  is 
not  subject  to  Executive  Order  13045. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  tmless  doing  so  would  be 
inconsistent  with  applicable  law  or 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  action  does  not  involve  technical 
standards,  nor  did  EPA  consider  the  use 


of  any  voluntary  consensus  standards. 
In  general,  EPCRA  does  not  prescribe 
technical  standards  to  be  used  for 
threshold  determinations  or  completion 
of  EPCRA  section  313  reports.  EPCRA 
section  313(g)(2)  states  that  "In  order  to 
provide  the  information  required  under 
this  section,  the  owner  or  operator  of  a 
facility  may  use  readily  available  data 
(including  monitoring  data)  collected 
pursuant. to  other  provisions  of  law,  or, 
where  such  data  are  not  readily 
available,  reasonable  estimates  of  the 
amounts  involved.  Nothing  in  this 
section  requires  the  monitoring  or 
measurement  of  the  quantities, 
concentration,  or  frequency  of  any  toxic 
chemical  released  into  the  environment 
beyond  that  monitoring  and 
measurement  required  under  other 
provisions  of  law  or  regulation." 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to-know, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements, 
Superfund,  Toxic  chemicals. 

Dated:  November  30.  1999. 
Carol  M.  Browner, 

Administwtar. 

Therefore,  it  is  proposed  that  40  CFR 
part  372  be  amended  as  follows: 

PART  372— (AMENDED] 

1 .  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  11013  and 

11028. 

$372.65    [Anwndwj] 

2.  Section  372.65  is  amended  by 
removing  the  entry  for  phosphoric  acid 
under  the  table  in  paragraph  (a)  and 
removing  the  entire  CAS  number  entry 
for  7664-38-2  under  the  table  in 
paragraph  (b). 

(FR  Doc.  99-31668  Filed  12-6-99:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Little  BIsctctail,  Idaho  Panhandle 
National  Forests,  Bonner  County, 
Idaho;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the  potential 
environmental  effects  of  proposed 
treatments  within  the  Little  Blacktail 
project  area  on  the  Sandpoint  Ranger 
District,  Idaho  Panhandle  National 
Forests,  Boimer  County,  Idaho. 

The  proposed  action  includes  unit- 
specific  fuel  and  silvicultural  treatments 
as  well  as  reforestation  needs,  harvest 
techniques,  and  other  site-specific 
connected  actions.  The  Forest  Service 
intends  to  manage  using  a  variety  of 
silvicultural  treatments  and  harvest 
methods  to  begin  trending  vegetation  in 
the  Little  Blacktail  area  toward  more 
sustainable  conditions.  Prescribed  fire 
would  be  used  to  improve  site 
conditions,  reduce  the  risk  of  wildfire 
and  improve  wildlife  habitat.  There 
would  be  approximately  4.5  miles  of 
temporary  road  construction  and 
approximately  2.0  miles  of  road 
reconstruction.  All  newly  constructed 
roads  would  be  closed  and 
decommissioned  following  project 
activities.  There  may  be  an  opportunity 
to  close  some  roads  or  portions  of  roads 
that  are  causing  resource  damage. 

These  management  activities  will  be 
administered  by  the  Sandpoint  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  Bonner  County,  Idaho.  The 
EIS  will  tier  to  the  Idaho  Panhandle 
National  Forests  Forest  Plan  (September 
1987). 

DATES:  Comments  should  be  postmarked 
on  or  before  January  6,  2000.  Please 


include  your  name  and  address  and  the 
name  of  the  project  you  are  commenting 

on. 

ADDRESSES:  Submit  written  comments 

and  suggestions  on  the  proposed 
management  activities  or  request  to  be 

placed  on  project  mailing  to,  Little 
Blacktail  Project,  Sandpoint  Ranger 
District,  1500  HWY  2,  Suite  110, 
Sandpoint,  ID  83864. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Hinson,  Project  Team  Leader, 
Sandpoint  Ranger  District,  1500  HWY 
2.,  Suite  110,  Sandpoint.  ID  83864. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered:  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  For  persons  requesting 
such  confidentiality,  it  may  be  granted 
in  only  very  limited  circiunstances, 
such  as  to  protect  trade  secrets.  The 
Forest  Service  will  inform  the  requester 
of  the  agency's  decision  regarding  the 
request  for  confidentiality,  and  where 
the  request  is  denied,  the  agency  will 
return  the  submission  and  notify  the 
requester  that  the  comments  may  be 
resubmitted  vyith  or  without  name  and 
address  vrithin  10  days. 
SUPPLEMENTARY  INFORIWATION:  The 
project  includes  treatment  on  1250  acres 
of  the  2295  acre  project  area.  The  area 
is  situated  totally  within  Bonner 
Coimty,  Idaho,  approximately  12  miles 
south  of  Sandpoint,  Idaho  and  three 
miles  east  of  Cocolalla  Lake.  The  legal 
description  for  the  project  area  includes 
all  or  portions  of  sections  14, 15,  21-23, 
26,  27;  Township  55  North;  Range  2 
Wfest. 

As  Deciding  Officer,  I  will  decide 
what,  if  any,  actions  including  fuel 
treatments,  timber  harvesting  and 
related  activities,  and  road  construction/ 
reconstruction  will  occur  on  National 
Forest  lands.  I  will  also  decide  specific 
project  mitigation  measures,  as 
necessary,  to  achieve  Forest  Plan 


objectives  and  standards  for  affected 
resources.  My  decision  will  be  made 
after  considering  comments  and 
responses,  enviroimiental  consequences 
discussed  in  the  Final  EIS,  and 
applicable  laws,  regulations  and 
policies.  The  decision  and  supporting 
reasons  will  be  documented  in  a  Record 
of  Decision. 

Public  participation  plays  an 
important  role  in  the  environmental 
analysis  process.  This  process  was 
initially  presented  in  a  letter  to  the 
public  in  October  of  1998.  Since  that 
time  there  have  been  numerous  phone 
conversations,  one  on  site  meeting 
requested  by  an  individual  and  Forest 
Service  participation  in  a  local  home 
owners  quarterly  meeting.  The  mailing 
list  for  public  scoping  will  include  those 
individuals  who  have  previously 
expressed  interest  in  this  project  as  well 
as  those  responding  to  this  NOI  or  to  the 
Idaho  Panhandle  National  Forests 
Quarterly  Schedule  of  Proposed 
Actions.  In  addition,  the  public  is 
encouraged  to  visit  vyith  Forest  Service 
officials  during  the  analysis  and  prior  to 
the  decision.  "The  Forest  Service  will 
also  be  seeking  information,  comments, 
and  assistance  from  Federal,  Tribal. 
State,  and  local  agencies  and  other 
individuals  or  oi^anizations  who  may 
be  interested  in  or  affected  by  the 
proposed  actions. 

Conunents  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draff  EIS.  The  scoping  process  will 
be  used  to  identify  potential  issues  and 
concerns,  identify  potential  alternatives 
to  the  proposed  action  and  promote 
communications  with  members  of  the 
public  or  other  agencies  who  are 
interested  in  this  project. 

Some  public  issues  have  already  been 
identified.  In  some  cases  issues  may 
result  in  development  of  an  alternative 
to  the  proposed  action,  issues  may  be 
mitigated  through  project  design, 
dismissed  from  analysis  or  discussed  in 
the  analysis  without  resulting  in 
developing  of  an  alternative.  Issues  and 
concerns  will  be  verified,  expanded,  or 
modified  based  on  public  scoping  and 
interdisciplinary  review  for  this 
proposal.  Based  on  the  public  and 
internal  issues  already  identified  the 
following  alternatives  to  the  proposed 
action  may  be  developed:  harvest  timber 
without  new  road  construction,  no 
regeneration  openings  over  40  acres. 
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vegetation  management  without 
commercial  harvest. 

People  may  visit  with  the  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  Two 
periods  are  specifically  designated  for 
comments  on  the  analysis:  (1)  During 
the  scoping  process  and  (2)  during  the 
draft  EIS  comment  period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  additional 
information  and  comments  from 
Federal.  Tribal.  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  The  United  States 
Fish  and  Wildlife  Service  will  be 
consulted  concerning  any  effects  to 
threatened  and  endangered  species.  The 
agency  invites  written  comments  and 
suggestions  on  this  action,  particularly 
in  terms  of  identification  of  issues  and 
alternative  development. 

The  draft  environmental  impact 
statement  is  e.xpected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  made  available  for  public 
review  in  February  of  2000.  The  final 
environmental  impact  statement  is 
expected  to  be  completed  in  May  2000. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  &om  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  enviroimiental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
I'ermonf  Yankee  Nuclear  Power  Corp.  v. 
.VRIX:.  435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
eaviroiunental  statement  may  be  waived 
or  dismissed  by  the  courts.  City  of 
Agoon  V.  Model.  803  F  2d  1016.  1022 
{Mi  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Hams.  490  F.  Supp.  1334.  1338 
(ED.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
enviromnental  impact  statement. 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
related  to  the  proposed  action, 
comments  on  the  draft  enviroimiental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  enviroimiental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  as 
40  CFR  1503.3  in  addressing  these 
points. 

The  United  States  Department  of 
Agriculture  (USDA)  prohibits 
discrimination  in  its  programs  on  the 
basis  of  race,  color,  national  origin,  sex, 
religion,  age.  disability,  political  beliefs, 
and  marital  or  familial  status.  (Not  all 
prohibited  bases  apply  to  all  programs.) 
Persons  with  disabilities  who  require 
alternative  means  of  communication  of 
program  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDAs  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD). 

To  file  a  complaint,  write  the 
Secretary  of  Agriculture.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  or  call  1-80O-245-6340 
(voice)  or  202-720-1127  (TDD).  USDA 
is  an  equal  employment  opportunity 
employer. 

Dated:  December  1. 1999. 
David ).  Wright. 

Forest  Supervisor.  Idaho  Panhandle  National 
Forests. 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

East  Kentucky  Power  Cooperath/e; 
Notice  of  Rnding  of  No  Significant 
Impact 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

StlMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  fiiom 
East  Kentucky  Power  Cooperative  for 
financing  assistance  from  the  Rural 
Utilities  Service  (RUS)  to  finance  the 
construction  of  the  J.K.  Smith  Unit  #4 
Combustion  Turbine  to  be  located  in 
Clark  County,  Kentucky. 


FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff.  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW, 
Washington.  DC  20250-1571.  telephone 
(202)  720-0468.  e-mail  at 
bquigel@rus.usda.gov. 
SUPPtEMEMTARV  INFORMATION:  The  J.K. 
Smith  Unit  «4  Combustion  Turbine  will 
be  installed  adjacent  to  three  existing 
combustion  turbines  located  at  East 
Kentucky  Power  Cooperative's  J.K. 
Smith  Combustion  Turbine  Site  located 
in  a  rural  area  approximately  9  miles 
southeast  of  Winchester.  Kentucky,  on 
Kentucky  Highway  89.  The  combustion 
turbine  will  be  fired  by  natural  gas  or  #2 
fuel  oil.  Natiiral  gas  and  fuel  oil  will  be 
supplied  by  an  existing  natural  gas 
pipeline  and  fuel  oil  storage  facilities  on 
site.  The  electric  output  from  the 
combustion  turbine  will  be  feed  to  the 
electric  transmission  grid  via  the 
existing  J.K.  Smith  Substation.  No 
additional  electric  transmission  lines 
are  needed  at  this  time  to  operate  the 
additional  combustion  turbine. 

Copies  of  the  FONSI  are  available 
from  RUS  at  the  address  provided 
herein  or  from  Jeff  Hohman,  East 
Kentucky  Power  Cooperative.  PO  Box 
707.  Winchester.  Kentucky  40391, 
telephone  (606)  744-^812. 

Dated:  November  24.  1999. 
Blaine  D.  Stockton,  Jr., 
Assistant  Administrator.  Electric  Program. 
Bural  Utilities  Service. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-41 2-810] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Cart>on  Steel  Products  from  the  United 
Kingdom:  Preliminary  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  ■^dministraUon. 

International  Trade  Administration, 

Department  of  Commence 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  the  United 
Kingdom  in  response  to  requests  by  the 
respondent,  British  Steel  Engineering 
Steels  Limited,  and  the  petitioners,  Ispat 
Inland  inc.  and  USS/KOBE  Steel  Co. 


This  review  covers  the  period  March  1, 
1998,  through  Februar)'  28, 1999. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 
EFFECTIVE  DATE:  December  7. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  David  J.  Goldberger. 
Office  2.  AD/CVD  Enforcement  Group  I. 
Import  Administration,  Room  B099. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington  D.C.  20230:  telephone  (202) 
482-4007.  or  482-4136,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  Januarj- 1, 1995,  the 
effective  date  of  the  amenthnents  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (1998). 
SUPPLEMENTAL  INFORMATION: 
Backgroimd 

On  March  22, 1993,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  (58 
FR  15324). 

On  March  9, 1999,  we  published  in 
the  Federal  Register  (64  FR  11439)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the  * 

antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom 
covering  the  period  March  1,  1998, 
through  February  28. 1999. 

In  accordance  with  19  CFR 
351.213(b)(1),  botii  British  .Steel 
Engineering  Steels  Limited  (BSES)  and 
the  petitioners  requested  that  we 
conduct  this  administrative  review.  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  re\'iew 
on  April  22.  1999  (64  FR  23269). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 


descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
reNiew  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  Stales  (HTSUS)  Chapter  72, 
note  1  (fj),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  er 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  tile 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HXSUS 
subheadings:  7213,31.30.00; 
72J3.31.60.00:  7213.39.00.30; 
7213.39.00.60;  7213.39.00.90; 
7213.91.30.00;  7213.91.45.00: 
7213.91.60.00;  7213.99.00; 
7214.40.00.10.  7214.40.00.30, 
7214.40.00.50;  7214.50.00.10; 
7214.50.00.30.  7214.50.00.50; 
7214.60.00.10;  7214.60.00.30: 
7214.60.00.50;  7214.91.00;  7214.99.00; 
7228.30.80.00;  and  7228.30.80.50. 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Normal  Value  Comparisons 

To  detennine  whether  sales  of  the 
subject  merchandise  by  BSES  to  the 
United  States  were  made  at  less  than 
normal  value  (NV),  we  compared  export 
price  (EP)  to  the  NV,  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
U.S.  transactions  to  the  monthly 
weighted-average  NV  of  the  foreign  like 
product  where  there  were  sales  made  at 
prices  above  the  cost  of  production 
(COP),  as  discussed  in  the  "Cost  of 
Production  Analysis"  section,  below, 
and  where  these  sales  were  otherwise  in 
the  ordinary  course  of  trade. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  BSES  covered  by  the 
description  in  the  "Scope  of  the 
Review  "  section,  above,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  made  in  the  home 
market  within  the  contemporaneous 
window  period,  which  extends  from 
three  months  prior  to  the  U.S.  sale  until 


two  months  after  the  sale.  See  19  CFR 
351.414(e)(2).  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  made  in  the  ordinary  course  of 
trade  to  compare  to  US.  sales,  we 
compared  U.S.  sales  to  the  most  similar 
foreign  like  product  sold  in  the  ordinar\ 
course  of  trade.  In  making  the  product 
comparisons,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  identified  in  the  June  in. 
1999.  questionnaire  in  the  following 
order:  chemical  composition,  shape,  cut 
(i.e.,  coil  or  cut-lo-length),  size  range, 
and  grade 

We  have  accepted  the  additional 
product  characteristic  variations 
reported  by  BSES  for  chemical 
composition,  shape,  and  cut.  as  these 
characteristics  have  been  used  for  model 
matching  in  previous  administrative 
reviews  of  BSES'  sales.  We  have  not 
modified  the  size  range  groups  from 
those  specified  in  the  quesUoimaire.  as 
requested  by  B.SES  in  its  September  24. 
1999.  letter,  because  there  is  no  basis  on 
the  record  to  support  BSES'  claim  that 
this  modification  reflects  a  "generally 
accepted  dividing  line  between  rod  and 
bar." 

Consistent  with  our  practice  (see.  eg.. 
Final  Hesults  of  Antidumping  Duty 
Administrative  Review:  Cold-Rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands,  61  FR  48465,  48466, 
September  13.  1996),  we  compared 
prime  quality  product  sold  in  the 
United  Stales  to  identical  prime  qualitN' 
product  sold  in  the  home  market.  Where 
there  were  no  home  market  sales  of 
identical  prime  quality  product  sold  in 
the  ordinary  course  of  trade,  we 
compared  the  U.S.  sales  of  prime  quality 
product  to  the  most  similar  prime 
quality  foreign  like  product  sold  in  the 
ordinary  course  of  trade,  based  on  the 
characteristics  listed  above.  There  were 
no  U.S.  sales  of  second  qualit>'  product 
during  the  period  of  review  (POR). 
March  1, 1998,  through  Februan' 28, 
1999. 

Export  Price 

We  based  United  States  price  on  EP. 
as  defined  in  section  772(a)  of  the  Act. 
because  the  merchandise  was  sold 
directiy  by  the  exporter  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  constructed  export 
price  was  not  otherwise  indicated  by  the 
facts  of  record.  When  sales  are  made 
prior  to  importation  through  an 
affiliated  or  unaffiliated  U.S.  sales  agent 
to  an  unaffiliated  customer  in  the 
United  States,  our  practice  is  to  examine 
several  criteria  in  order  to  determine 
whether  the  sales  are  EP  sales.  Those 
criteria  are:  (1)  whether  the  merchandise 
was  shipped  directlv  firom  the 
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manufacturer  to  the  unaffiliated  U.S 
customer.  (2)  whether  this  was  the 
custoraar>'  commercial  channel  between 
the  parties  involved:  and  (3)  whether 
the  hinction  of  the  U.S.  selling  agent 
was  limited  to  that  of  a  "processor  of 
sales-related  doctimentation"  and  a 
"communications  link"  with  the 
unaffiliated  U.S.  buyer.  Where  all  three 
criteria  are  met,  indicating  that  the 
activities  of  the  U.S.  selling  agent  are 
ancillary  to  the  sale,  the  Department  has 
determined  the  sales  to  be  EP  sales  (see. 
e.g.,  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Wire  Hod  from  Italv.  63  FR  40422, 
40424-25.  July  29.  1998).  In  the  instant 
review,  the  merchandise  was  shipped 
directly  hoia  the  manufacturer  to  the 
unaffiliated  U.S.  customer  and  this  was 
the  customar>'  channel  between  the 
parties  involved.  The  role  cf  BSES'  U.S. 
subsidiar>'  was  limited  only  to 
providing  marketing  support  and 
referring  customer  inquiries  to  the 
parent  company.  Thus,  the  above- 
referenced  criteria  have  been  met.  and 
we  have  treated  all  U.S.  sales  as  EP 
sales. 

We  calculated  EP  based  on  packed, 
delivered  prices  to  customers  in  the 
United  States.  We  made  deductions, 
where  applicable,  for  foreign  inland 
frpighl.  FOB  charges  in  the  United 
Kingdom,  ocean  freight,  marine 
insurance,  U.S.  customs  duties, 
brokerage  and  handling  charges, 
merchandise  processing  fees,  and  U.S. 
inland  freight  charges,  in  accordance 
with  section  772(c)(2)  of  the  Act.  We 
also  made  adjustments  for  invoice 
corrections. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  the  Department 
compared  BSES's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  its  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
secUons  773(a)(1)  (B)  and  (C)  of  the  Act. 
Because  BSES'  aggregate  volume  of 
home  market  sales  of  the  foreign  hke 
product  was  greater  than  five  percent  of 
it.i  aggregate  voliune  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV.  See  also  19 
CFR  351.404(b). 

Many  of  BSES'  home  market  sales 
were  made  to  affiliated  original 
equipment  manufacturers  (OEMs)  and 
resellers.  With  respect  to  affiliated 
resellers,  BSES  reported  the  sales  made 
by  the  affiliated  reseller  to  the 
unaffiliated  customer,  in  accordance 
with  the  requirements  of  the 


Department's  questionnaire.  It  is  the 
Department's  practice,  in  situations 
where  home  market  sales  are  made  to 
affiliated  parties,  to  determine  whether 
it  is  appropriate  to  use  such  sales  as  the 
basis  of  NV  by  comparing  the  prices  of 
those  sales  to  the  prices  of  sales  to 
unaffiliated  parties,  on  a  model-by- 
model  basis  (see,  e.g..  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  Partial  termination  of 
Administrative  Reviews,  and  Revocation 
in  Part  of  Antidumping  JJuty  Orders: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings!  and  Parts 
Thereof  from  France,  et  aJ.  60  FR 
10899,  10900.  Februarv  28,  1995;  and  19 
CFR  351.403(c)).  Withrespect  to  BSES' 
home  market  sales  to  affiliated  OEMs 
during  the  POR,  we  tested  these  sales  to 
ensure  that,  on  average,  the  affiliated- 
party  sales  were  made  at  arm's  length. 
To  conduct  this  test,  we  compared  the 
weighted-average  gross  unit  prices  of 
sales  to  affiliated  and  unaffiliated 
customers  at  the  same  level  of  trade 
(LOT),  where  possible,  net  of  all 
movement  charges,  direct  selling 
expenses,  invoice  corrections,  rebates, 
and  packing.  As  a  result  of  our  arm's- 
length  test,  we  disregarded  sales  to  the 
affiliated  customers  in  the  home  market 
where  the  prices  charged  to  an  affiliated 
customer  were  on  average  less  than  99.5 
percent  of  the  prices  charged  to 
unaffiliated  customers  (see,  e.g..  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand  62  FR  53809,  53817,  October 
16,1997). 

We  did  not  require  BSES  to  provide 
downstream  sales  by  the  affiliated  OEM 
customers  because  these  customers 
further  manufactured  the  subject 
merchandise  into  merchandise  not 
covered  by  the  order.  With  respect  to 
downstream  sales  by  the  affiliated 
resellers,  we  used  them  in  our 
determination  of  NV,  where 
appropriate,  because  BSES'  sales  to  its 
affiliated  customers  accounted  for  more 
than  five  percent  of  BSES'  total  sales  in 
its  home  market  (see  19  CFR 
351.403(d)). 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  based  NV  on  sales  at  the 
same  LOT  as  the  EP  sale.  If  NV  was 
calculated  at  u  different  LOT,  we  made 
an  adjustment,  in  accordance  with 
section  773(a)(7)  of  the  Act  (see  "Level 
of  Trade"  section  below). 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 


same  LOT  as  the  EP  transaction.  The  NV 
LOT  is  that  of  the  starting-price  sales  in 
the  comparison  market  or.  when  NV  is 
based  on  CV.  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
of  the  starting-price  sale,  which  is 
usually  from  the  exporter  to  an 
unaffiliated  U.S.  customer.  To 
determine  whether  NV  sales  are  at  a 
different  LOT  than  EP  sales,  we 
examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer 
If  the  comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

To  determine  whether  different  LOTs 
exist,  we  examined  the  respondent's 
distribution  systems,  including  selling 
functions,  classes  of  customers,  and 
selling  expenses.  BSES  reported  two 
channels  of  distribution  in  the  home 
market:  (1)  sales  produced  to  order  and 
shipped  from  the  mill  directly  to 
unaffiliated  OEMs  (Channel  1  sales); 
and  (2)  sales  by  affiliated  resellers  to 
unaffiliated  OEMs  (Charmel  2  sales).  In 
analvzing  the  information  submitted,  we 
foimd  that  the  two  home  market 
channels  differ  with  respect  to  selling 
activities.  Channel  2  sales  involved 
additional  selling  activities  including: 
maintenance  of  inventory:  small  lot 
sales:  cutting  into  short  lengths:  and 
rebundling  into  smaller  weight  bundles. 
None  of  these  activities  is  typical  of  mill 
direct  sales  to  Channel  1  customers. 
Fjjrther,  we  found  that  these  channels 
constitute  different  stages  in  the 
marketing  process.  Based  on  this 
analysis,  we  find  that  the  two  home 
market  channels  of  distribution 
comprise  two  LOTs. 

BSES  reported  EP  sales  in  the  U.S. 
market,  which  were  made  to  order  by 
BSES,  and  shipped  directly  to 
unaffiliated  OEMs  in  the  United  States. 
We  found  that  EP  sales  involved  the 
same  selling  functions  and  therefore 
were  sold  at  the  same  marketing  stage  as 
BSES'  home  market  Chaimel  1  sales, 
described  above.  Therefore,  we  have 
determined  that  the  LOT  for  all  EP  sales 
is  the  same  as  Channel  1  in  the  home 
market.  Accordingly,  we  have  compared 
the  U.S.  sales  to  sales  at  the  same  LOT 
in  the  home  market  when  possible.  If  we 
found  no  contemporaneous  home 
market  Channel  1  sales  of  the  identical 
or  most  similar  product,  we  matched  the 


EP  sale  to  home  market  Chaimel  2  sales 
of  that  product.  Because  we  compared 
sales  at  different  LOTs  in  some 
instances,  we  examined  whether  a  LOT 
adjustment  was  appropriate.  Based  on 
our  analysis,  we  determined  that  there 
was  a  pattern  of  consistent  price 
difi'erences  between  the  Channel  1  and 
Chaimel  2  LOTs  in  the  home  market. 
Therefore,  when  we  compared  sales  at 
different  LOTs,  we  made  an  adjustment 
in  accordance  with  section  773(a)(7)(A) 
of  the  Act.  (See  Memorandum  to  the 
File  &t)m  The  Team  dated  December  1, 
1999,  for  further  explanation.) 

Cost  ef  ProductieR  Analysis 

Pursuant  to  section  773(b)  of  the  Act. 
for  this  POR,  we  initiated  an 
investigation  of  sales  at  less  than  the 
COP.  We  did  so  because,  in  the  final 
results  of  the  most  recent  administrative 
review  of  BSES,  we  determined  that 
BSES  made  home  market  sales  that  were 
below  the  COP  and  were  consequently 
disregarded  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom,  64  FR  43673,  August 
11, 1999).  Therefore,  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Act,  we 
had  reasonable  grounds  to  believe  or 
suspect  that  BSES  made  sales  at  less 
than  the  COP  during  this  review  period. 
Before  making  any  NV  comparisons,  we 
conducted  the  COP  analysis  described 
below. 

A.  Calculation  of  COP 

Pursuant  to  section  773(b)(3)  of  the 
Act,  we  calculated  the  COP  based  on  the 
sum  of  BSES'  cost  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 


home  market  general  and  administrative 
expenses.  We  relied  on  the  home  market 
sales  and  COP  information  provided  by 
BSES  in  its  questionnaire  response. 

S.  Test  of  Home  Market  Prices 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  hot-rolled 
lead  and  bismuth  carbon  steel  were 
made  at  prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  prices 
permitted  recovery  of  all  costs  within  a 
reasonable  period  of  time.  We  compared 
the  model-specific  COP  to  the  reported 
home  market  prices  less  any  applicable 
invoice  corrections,  movement  charges, 
rebates,  direct  and  indirect  selling 
expenses,  and  packing  costs. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  specific  model 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  specific  model  during  the  POR 
were  at  prices  less  than  the  COP.  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act,  and 
because,  based  on  our  comparisons  of 
prices  to  weighted-average  COPs  for  the 
POR,  we  determined  that  the  below-cost 
sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
as  defined  in  section  773(b)(2)(D)  of  the 


Act.  Based  on  this  test,  we  disregarded 
certain  below-cost  home  market  sales 
made  by  BSES. 

ComparisoBS 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product  where  there  were  sales  at  prices 
above  COP,  as  discussed  above.  We 
based  NV  on  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market,  and  to  affiliated  purchasers  in 
the  home  market  to  the  extent  that 
prices  were  at  arms  length.  We  made 
adjustments  to  home  market  price, 
where  applicable,  in  accordance  with 
section  773(a)(6)  of  the  Act,  for  invoice 
corrections,  rebates,  and  Inland  freight. 
We  also  made  circumstance-of-sale 
adjustments  for  differences  in  crwlit. 
credit  insurance  and  warrant^'  expenses 
pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act.  In  order  to  adjust  for  differences 
in  packing  between  the  two  markets,  we 
increased  home  market  price  by  the 
amount  of  U.S.  packing  costs  and 
reduced  it  by  the  amount  of  home 
market  packing  costs,  pursuant  to 
773(a)(6)(A)  and  (B)  of  the  Act.  We 
made  adjustments,  where  appropriate, 
for  physical  differences  in  merchandise, 
in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act,  and  for 
differences  in  LOT,  in  accordance  with 
section  773(a)(7)(A)  of  the  Act. 

Prelimioary  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
and  NV.  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  mai;gin  exists: 


Manufacturer/exponer 


British  Steel  Engineering  Steels  Umiled  (BSES)  (fomierty  United  Engineering  Steels  Umiied) 


Period 


Margin 
(petcent) 


3/1/98-2«8/99 


3.01 


We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  days  of 
publication.  See  19  CFR  351.310(c)'  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 


35  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results 
[see  19  CFR  351.309(c)  and  (d))'  Parties 
who  submit  case  briefs  or  rebuttal  briefs 
in  this  proceeding  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Parties  are 
also  encouraged  to  provide  a  summan' 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes,  regulations 
and  cases  cited. 

The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing. 


if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  Room  B^99. 
vrithin  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address  and 
telephone  number:  (2)  the  number  of 
participants:  and  (3)  a  list  of  issues  to  be 
discussed  (see  19  CFR  3S1.310(c)l. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess. 
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antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Cu5tom.s  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties.  We  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-specific  assessment  rate 
calculated  in  the  final  results  of  this 
review  is  above  de  minimis.  For 
assessment  purposes,  we  intend  to 
calculate  importer-specific  assessment 
rates  for  the  subject  merchandise  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  examined 
and  dividing  this  amount  by  the  total 
quantity  sold 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  wiU  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  review,  except  if  the 
rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  351.106(c)(1),  in  which  case 
the  cash  deposit  rate  will  be  zero:  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  25.82 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidtunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 


Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  December  I.  1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secntary  for  Import 
Administration. 
IFR  Doc.  99-31674  Filed  12-6-99:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Intarruitlonal  Trade  Administration 

[A-475-818] 

Certain  Pasta  from  Italy:  Extension  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Final  Resuhs  of  Antidumping 
Duty  Administrative  Review. 

EFFECTIVE  DATE:  December  7.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  at  (202)  482-4126,  Office  of 
AD/CVD  Enforcement  n.  Group  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Ave,  NW,  Washington,  DC 
20230. 

TIME  LIMITS 

Statutory  Time  Limits 

Section  7Sl(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

Background 

On  August  27, 1998,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidimiping  duty  order  on  certain  pasta 


from  Italy,  covering  the  period  )uly  1, 
1997  to  June  30.  1998  (63  FTt  45796).  On 
August  9,  1999.  we  issued  the 
preliminary  results  of  review  (64  FR 
43152).  In  our  notice  of  preliminary 
results,  we  stated  our  intention  to  issue 
the  final  results  of  this  review  no  later 
than  December  7,1999. 

Extension  of  Final  Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  final  results  of  this 
review  within  the  original  time  limit. 
Therefore,  the  Department  is  extending 
the  time  limits  for  completion  of  the 
final  results  until  no  later  than  February 
7,  2000.  See  Decision  Memorandum 
from  Holly  Kuga  to  Richard  W. 
Moreland!  dated  November  29, 1999, 
which  is  on  file  in  the  Central  Records 
Unit. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  Nnveraber  30.  1999. 
HoUy  Kuga, 

Actinj^  Deputy  Assistant  Secretary  Import 
Administration.  Group  U. 
IFR  Doc.  99-31672  Filed  12-6-B9;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Inlamatlonal  Trade  Administration 

(A-823-«05] 

Suspension  Agreement  on 
Slllcomanganese  From  Ukraine;  Notice 
of  Rescission  of  Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  rescission  of 
administrative  review. 

SUMMARY:  In  response  to  requests  from 
petitioner  and  the  Government  of 
Ukraine,  the  Department  of  Commerce 
("the  Department")  initiated  an 
administrative  review  of  the  suspension 
agreement  on  silicomanganese  from 
Ukraine  on  December  23.  1998.  The 
Department  received  requests  for 
withdrawal  on  November  30.  1999,  from 
petitioner  and  the  Government  of 
Ukraine.  This  review  has  now  been 
rescinded  as  a  result  of  the  withdrawal 
of  the  requests  for  review  by  petitioner 
and  the  Government  of  Ukraine,  the 
only  parties  which  requested  the 
re\'iew. 

EFFECTIVE  DATE:  December  7.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy  or  Rick  lohnson.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14lh  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230: 


telephone:  (202)  482-0165  or  (202)  482- 
3818.  respectively. 
SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  to  the 
provisions  effective  |anuar>'  1. 1995,  the 
effective  dale  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  (o  19 
C.F.R.  Part  351  (1998). 

Background 

On  October  31, 1994.  the  Department 
signed  an  agreement  with  the 
Government  of  Ukraine  which 
suspended  the  antidumping 
investigation  on  silicomanganese  from 
Ukraine.  See  Silicomanganese  from 
Ukraine:  Suspension  of  Investigation,  59 
FR  60951  (November  29,  1994).  In 
accordance  with  section  734(g)  of  the 
Act,  on  December  6.  1994.  the 
Department  published  its  final 
determination  of  sales  at  loss  than  fair 
value  in  this  case.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicomanganese  From 
Ukraine,  59  FR  62711  (December  6, 
1994). 

Pursuant  to  Article  Xin  of  the 
Agreement,  on  October  30, 1998.  the 
Department  received  timely  requests 
from  petitioner  and  the  Government  of 
Ukraine  to  conduct  an  administrative 
review  of  the  Agreement  under  Section 
751  of  the  Act.  On  November  30, 1998, 
petitioner  also  submitted  a  request  for 
an  administrative  review  pursuant  to 
the  notice  of  Antidumping  and 
Countenailing  Duty  Order,  Finding,  or 
Suspended  Investigation:  Opportunity 
to  Request  Administrative  Rexieu;  63 
FR  63287  (November  12,  1998). 
Additionally,  the  Government  of 
Ukraine  submitted  a  supplement  to  their 
October  30.  1998  request  on  December 
7.  1998.  On  December  23.  1998.  the 
Department  initiated  a  review  of  the 
Agreement.  See  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Dut}' 
Administrative  Reviews.  63  FR  71091 
(December  23.  1998). 

On  August  9. 1999,  the  Department 
extended  the  time  limits  for  the 
preliminary  results  of  review  by  120 
days.  See  Notice  of  Extension  of  Time 
Limits  for  the  Preliminary^  Results  of 
Administrative  Rexiew  i^ftbe 
Suspension  Agreement  on 
Silicomanganese  From  Ukraine,  64  FR 
43161  (August  9, 1999).  On  October  B, 
1999.  the  Department  issued  a 
questionnaire  to  the  Government  of 
Ukraine  requesting  information  to 


determine  whether  the  Government  of 
Ukraine  has  complied  with  the  terms  of 
the  Agreement  and  to  evaluate  current 
trends  and  conditions  in  both  the 
domestic  and  world  market  for 
silicomanganese  faced  by  producers  and 
exporters  of  Ukrainian  silicomanganese. 
On  October  25,  1999,  petitioner  filed  a 
subnussion  arguing  that  the 
administrative  review  is  not  a 
termination  review.  On  November  15. 
1999.  the  Government  of  Ukraine 
submitted  its  response  to  the 
questionnaire.  Also,  on  November  15. 
1999.  petitioner  submitted  certain 
factual  information  from  the  public 
record  of  the  suspended  investigation. 
On  November  30. 1999,  the  Department 
received  withdrawal  requests  from 
petitioner  and  the  Government  of 
Ukraine. 

Rescission  of  Review 

Pursuant  to  19  CFR  351.213(d)(1)  of 
the  Department's  regulations,  the 
Department  will  allow  a  parn'  that 
requests  an  administrative  review  to 
withdraw  such  request  within  90  days 
of  the  date  of  publication  of  the  notice 
of  initiation  of  the  administrative 
review.  Furthermore,  the  Department 
may  extend  this  time  limit  if  the 
Secretary  decides  it  is  reasonable  to  do 
so.  per  19  CFR  351.213(d)(1).  Because 
all  requests  for  review  have  been 
withdrawn,  rescission  of  this  review 
would  not  prejudice  any  party  in  this 
proceeding.  Therefore,  the  Department 
is  rescinding  this  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO  ")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return  or  destruction 
of  APO  materials  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  is 
a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  19  CFR 
351.213(d)(4). 

Daled:  Novemlwr  30,  1999. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretaiy.  AO/Ci'D 
Enforrement  Group  W. 
IFR  Dor.  99-31673  Filed  12-6-99:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

AGENCY:  UitemaUonal  Trade 
Administration.  Commerce 
ACTION:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  89- 
00015. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  U^de  certificate  of 
review  to  Airborne  Business  Cargo.  Inc. 
("ABCI").  Because  this  certificate  holder 
has  failed  to  file  an  annual  report  as 
required  by  law.  the  Secretary  is 
revoking  the  certificate.  This  notice 
summarizes  the  notification  letter  sent 
to  ABCI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel.  Director.  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
202/482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  TiUe  III  of 
the  Export  Trading  Companv  Act  of 
1982  ("the  Act")  (Pub.  L.  97-290.  15 
U.S.C.  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue  export 
trade  certificates  of  review.  The 
regulations  implementing  Title  UI  ("the 
Regulations")  are  found  at  15  CFR  part 
325  (1999).  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
December  12.  1989  to  ABCI. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  of  the  Act.  15 
U.S.C.  4018.  §  325.14(a)  of  the 
regulations,  15  CFR  325.14(a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
issuance  of  the  certificate  of  review 
(§  325.14(h)  of  tile  Regulations.  15  CFR 
325.14  (b)).  Failure  to  submit  a  complete 
annual  report  may  be  the  basis  for 
revocation  (S§  325.10(a)  (3)  and 
325.14(c)  of  the  regulations.  15  CFR 
325.10(a)  13)  and  325.14(c)). 

On  December  2. 1998.  the  Department 
of  Commerce  sent  to  ABCI  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  l.inuary  26. 1999.  .^dditional 
reminders  were  sent  on  February  1 0. 
1999  and  on  March  16  1999.  The 
Department  has  received  no  written 
response  from  ABCI  to  any  of  these 
letters. 

On  September  21. 1999.  and  in 
accordance  with  Section  325.10  (c)  (1 1 
of  the  regulations.  (15  CFR  325.10  |c) 
(1)),  the  Department  of  Commerce  sent 
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a  letter  by  certified  mai]  to  notify  ABCl 
that  the  Department  was  formally 
initiating  the  process  to  revoke  its 
certificate  for  failure  to  file  an  annual 
report.  In  addition,  a  summaiy  of  this 
letter  allowing  ABCI  thirty  days  to 
respond  was  published  in  the  Federal 
Regutei  on  September  27, 1999  at  64  FR 
51958.  Pursuant  to  §325. 10(c)  (2)  of  the 
regulations  (15  CFR  325.10(c)  (2)),  the 
Department  considers  the  failure  of 
ABCl  to  respond  to  be  an  admission  of 
the  statements  contained  in  the 
notification  letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  ABCl  for 
its  failure  to  file  an  annual  report.  The 
Department  has  sent  a  letter,  dated 
December  1,  1999.  to  notify  ABCI  of  its 
determination.  The  revocation  is 
effective  thirty  (30)  days  from  the  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  this  decision  may  appeal  to 
an  appropriate  U.S.  district  court  within 
30  days  from  the  date  on  which  this 
notice  is  published  in  the  Federal 
Register  (325.10(c)  (4)  and  325.11  of  the 
Regulations,  15  CFR  324.10(c)  (4)  and 
325.11  of  the  Regulations.  15  OT? 
325.10(c)  (4)  and  325.11). 

Dated:  December  1.  1999. 
Morton  Schnabel. 

Director.  Office  of  Export  TmdingComparty 
Affairs. 
IFR  Doc.  99-31583  Filed  12-6-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

(Docket  Numlier:  991019280-9280-01] 

RIN  a693-ZA34 

Partnership  for  Advancing 
Technologies  in  Housing  Cooperative 
Research  Program  (PATH-CoRP) — 
Notice  of  Availability  of  Funds 

agency:  National  Institute  of  Standards 
and  technology.  Commerce. 
action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
National  Institute  of  Standards  and 
Technology  (NIST)  is  offering  financial 
assistance  for  the  Partnership  for 
Advancing  Technology'  in  Housing 
Cooperative  Research  Program  (PATH 
CoRP)  PATH  is  working  to  expedite  the 
development  and  use  of  advanced 
housing  technoloeins  through 
partnerships  between  U.S.  businesses 
and  the  Federal  government.  These 
technologies,  which  improve  the 
quality,  affordability,  durability,  energy 


efficiency  and  environmental 
performance  of  a  home,  help  everyone — 
industry,  consumers,  and  the 
environment.  Specifically,  PATH 
encourages  developing  innovative 
housing  components  and  systems, 
designs,  and  production  methods  as 
well  as  reducing  the  amount  of  time 
needed  to  move  quality  technologies  to 
the  market  place.  With  research 
assistance  from  NIST,  the  PATH 
program  is  led  by  the  Department  of 
Housing  and  Urban  Development  (HUD) 
(http://www.pathnet.org). 

The  Partnership  for  Advancing 
Technology  in  Housing  Cooperative 
Research  Program  (PATH  CoRP)  is 
seeking  proposals  for  cost-shared, 
industry-led  research  projects  with  the 
potential  to  result  in  new  products  that 
can  be  rapidly  implemented  in  the 
construction  of  new  site-built,  factory- 
built,  and  manufactured  housing  and 
the  upgrade  of  existing  homes  in 
support  of  the  PATH  program  goals. 

DATES:  The  closing  date  for  the 
submission  of  applications  under  this 
notice  is  February  7,  2000.  Applications 
must  be  post-marked  on  or  before 
February  7.  2000.  NIST  will  not  accept 
applications  post-marked  after  the 
closing  date  of  this  notice.  Applicants 
whose  apphcations  are  post-marked 
after  the  closing  date  and  those  that  are 
substantially  incomplete  are  hereby 
notified  that  the  applications  will  not  be 
considered  and  will  be  returned  to  the 
applicants  with  a  reason  for  the  return. 
Applicants  should  allow  90  days 
processing  time. 

ADDRESSES  AND  CONTACT  INFORMATION: 

Applicants  are  requested  to  submit  any 
technical  questions  to:  Dr.  H.S.  Lew, 
National  Institute  of  Standards  and 
Technology,  Building  and  Fire  Research 
Laboralorv,  Structures  Divisions.  100 
Bureau  Drive.  STOP  8610,  Gaithorsburg, 
Maryland  20899-8610.  Telephone:  (301) 
975^060.  E-mail:  hsl®nist.gov. 
Administrative  questions  should  be 
directed  to  Joyce  F  Brigham,  NIST 
Grants  Office!  100  Bureau  Drive,  STOP 
3573,  Gaithersburg,  Maryland  20899- 
3573  Telephone  (301)  975-6329. 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Pomcsdc  Assistartce: 
The  CFDA  number  is  1 1  609— MeasurBmenl 
•and  Engineering  Researcii  Standards. 

Authority:  As  authorized  undei  12  U.S.C 
Section  l/OU-l,  2  and  15  U.S.C.  Section 
272(bi(l).(B).lci(15),  NIST  is  participating 
with  the  Department  of  Housing  iind  Urijan 
Development  (Hi'D)  in  the  implementation 
of  the  PATH  CoRP  program.  Funds  for  the 
PATH  CoRP  prt-gracn  wore  Iransferrfid  from 
HUD  to  NIST  under  Ihf  Bulhorily  of  iho 
Economy  Ai:l,  31  ti.S.C.  Set:lir.ii  1535. 


Program  De8cription/Ob)ectives: 

The  PATH  CoRP  program  is  intended 
to  stimulate  the  research  and 
development  of  iimovative  technologies 
that  can  be  rapidly  implemented  into 
new  products  for  new  site-built,  factorj'- 
built,  and  manufactured  housing  as  well 
as  the  upgrade  of  existing  homes  to  meet 
the  four  goals  of  the  PATH  program.  The 
goals  are  as  follows: 

1.  Reduce  the  monthly  cost  of  new 
housing  by  20%. 

2.  Cut  the  environmental  impact  and 
energy  use  of  new  housing  by  50%  or 
more  and  reduce  the  energy  use  in  at 
least  15  million  existing  homes  by  30% 
or  more. 

3.  Improve  durability  and  reduce 
maintenance  costs  by  50%. 

4.  Reduce  by  at  least  10%  the  risk  of 
loss  of  life,  injury,  and  property 
destruction  from  natural  hazards  and 
reduce  by  at  least  20%  residential 
construction  work  illnesses  and  injuries. 

Proposals  will  be  accepted  for 
research  projects  in  the  following  seven 
areas  of  interest; 

1 .  Labor-saving  processes  for 
manufactiued,  factory-build,  and  site- 
constructed  housing  to  reduce  cycle- 
time,  enhance  worker  safety,  and 
simpli^  construction  processes. 

2.  Advanced  materials  and  systems 
for  structural  integrity. 

3.  Advanced  and  innovative 
foundation  systems  for  site-build, 
factory-built,  and  manufactured  homes 
for  all  types  of  soil  conditions. 

4.  Advanced  materials  and  systems 
for  the  building  envelope  to  control 
moisture  in  walls  or  control  infestation 
by  termites  and  other  insects. 

5.  New  or  innovative  methods 
incorporating  traditional  exterior 
finishes  with  advanced  framing  systems. 

6.  Advanced  materials  and  systems 
for  interior  finishes  (ceiling,  walls,  built- 
in  equipment). 

7.  Advanced  materials  and  systems 
for  home  function  and  operation. 

Research  projects  must  be  designed  to 
produce  at  least  one  tangible  result  that 
can  be  implemented  into  a  new  product 
addressing  the  PATH  goals  within 
eighteen  months. 

Eligibility 

The  PATH  CoRP  program  is  open  to 
participation  by  for-profit  or  non-profit 
industry  organizations  and  industry-lec' 
teams  of  organizations  Applicant 
organizations  and  teams  must  be 
industrial  organizations  or  indu!itry-led 
because  the  focus  of  the  PATH  CoRP  is 
on  the  development  of  technologies  thel 
can  be  rapidly  implemented  inlu 
products. 

Although  teams  are  encouraged,  an 
application  must  be  submitted  by  a 


single  industry  organization,  which  will 
serve  as  the  project  administiator.-  Team 
members  may  participate  as 
subrecipienls  or  contractors. 
Subrecipients  may  provide  matching 
funds,  but  contractors  may  not.  Teams 
may  include  universities,  state  and  local 
governments,  and/or  Federal 
government  laboratories.  A  university, 
state  or  local  government,  or  Federal 
government  laboratory  is  not  eligible  to 
submit  a  proposal  or  administer  a 
project.  Federal  government  laboratories 
may  participate  only  as  authorized  by 
law. 

Funding  Availability 

The  total  anticipated  funding  level  of 
this  program  is  $1  miUion.  It  is 
anticipated  that  this  program  will  result 
in  5-10  cooperative  agreements  ranging 
fix>m  $50,000  to  $200,000  each.  If 
additional  funds  are  made  available, 
NIST  may  make  additional  awards. 
Cost-sharing  is  required.  (See  Matching 
Requiremertts  for  further  details). 

Proposal  Review  Process  and 
Evaluation  Criteria 

Proposals  will  be  reviewed  by  a  panel 
consisting  of  at  least  three  independent 
reviewers  based  upon  technical 
expertise  in  the  research  area  addressed 
by  the  proposal,  either  from  within 
NIST  or  frrim  outside  organizations. 
Individual  reviewers  will  be  ineligible 
for  participating  in  any  fiashion  in  PATH 
CoRP  proposals  or  research  projects. 
The  Review  Panel  will  evaluate  the 
proposals  as  follows: 

All  proposals  must  meet  the  following 
requirements: 

1.  The  proposal  must  demonstrate 
that  the  innovation  has  the  potential  to 
address  PATH  Goal  1  (Reduce  the 
monthly  cost  of  new  bousing  by  20%  or 
more). 

2.  The  proposal  mu.st  demonstrate 
that  the  innovation  has  the  potential  to 
address  at  least  one  additional  PATH 
Goal. 

3.  The  proposal  must  address  at  least 
one  of  the  seven  research  areas 
identified  in  the  Program  Description/ 
Objectives  section. 

4.  The  proposer  must  commit  to  a 
cost-share  of  at  least  30%  of  the  total 
proposed  project  value.  At  least  20%  of 
the  proposed  cost-share  must  be  in  cash. 

Proposals  not  satisfying  any  or  all  of 
the  four  requirements  will  be  eliminated 
bom  further  evaluation.  Proposals 
meeting  these  requirements  will  be 
evaluated  against  the  following  criteria: 

A.  The  extent  to  which  the  proposal 
demonstrates  the  capability  and  past 
experience  of  the  applicant  and  its  team, 
if  applicable,  in  successfully  conducting 
research  and  development  related  to 
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materials,  products,  components, 
assemblies,  subsystems,  or  systems  for 
housing  and  other  applicable 
technologies  and  transfer  or  research 
results  into  new  products.  (Weight:  0-40 
points) 

B.  The  technical  merit  of  the  project 
and  the  extent  to  which  the  technology 
transfer  plan  will  lead  to  a  successful 
transition  frt>m  research  and 
development  to  manufacturing  and 
marketing  introduction.  (Weight:  0-30 
points). 

C.  The  level  and  type  (cash  or  in-kind) 
or  cost-sharing  commitment  to  the 
project  over  and  above  the  required  cost 
sharing.  (Weight:  0-20  points) 

D.  The  proposal  must  include  a 
detailed  program  plan  including 
scheduled  milestones  and  decision 
points  demonstrating  the  extent  to 
which  the  project  is  likely  to  meet 
proposed  project  objectives  and  produce 
at  least  one  significant  output  within  the 
first  18  months  following  tiie  award 
start  date  that  can  be  implemented  into 
a  new  product  or  products  that  address 
the  PATH  Ck)als  (Weight:  0-10  points) 

The  review  panel  will  evaluate  all 
proposals  and  make  recommendations 
to  the  Director  of  the  Building  and  Fire 
Research  Laboratory  ("Director")  for 
application  selections.  In  making 
application  selections,  the  Director  will 
take  into  consideration  the  results  of  the 
panel's  evaluations,  including  rank,  and 
the  Director's  judgment  as  to  which 
applications,  when  the  slate  is  taken  as 
a  whole,  are  likely  to  best  further  the 
objectives  of  the  PATH  CoR?  program. 
The  final  approval  of  selected 
applications  and  award  of  cooperative 
agreements  vrill  be  made  by  the  NIST 
Grants  Ofiicer  based  on  compliance 
with  program  requirements  and  whether 
the  recommended  applicants  appear 
competently  managed,  responsible,  and 
committed  to  achieving  project 
objectives.  The  decision  of  the  Grants 
Officer  is  final. 

Award  Period 

Proposals  will  be  considered  for 
research  projects  up  to  36  months. 

Matching  Requirements 

A  minimum  cost-share  of  30%  of  the 
total  project  budget  is  required  for  this 
program.  Cost-share  must  be  either  cash 
or  in-kind  and  must  be  described  in 
detail  in  the  proposal.  At  least  20%  of 
the  cost-share  must  be  in  cash.  Cost- 
share  will  be  used  as  an  evaluation 
criterion  for  this  program.  Successful 
applicants  will  be  requited  to  provide 
the  minimum  level  of  cost-sharing 
(either  cash  or  in-kind)  to  augment  I^ST 
funding. 


Application  Kit 

Each  applicant  must  submit  one 
signed  original  and  two  copies  of  each 
proposal  along  with  the  Grant 
Application  forms  delineated  below. 

An  application  kit.  containing  all 
required  application  forms  and 
certifications  is  available  by  contacting 
Mr.  Alexander  PhiUips.  (301)  975-6069 
or  e-mail,  alex@nist.gov.  The 
application  kit  includes  the  following: 

SF-424  (Rev.  7/97)— ApplicaUon  for  Federal 
Assistance 

SF-424A  (Rev.  7/97)— Budget  Infonnation— 
Non-Construction  Programs 

SF-424B  (Rev.  7/97)— Assurances— Non- 
Construction  Programs 

CD-346  (Rev,  6/97)— Applicant  for  Funding 
.Assistance 

CD-511  (7/91)— CerUfication  Regarding 
Debarment:  Suspension,  and  Other 
Responsibility  Matters:  Drug-Free  Workplice 
Requirements  and  Lobbying 

CD-512  (7/911— Certification  Regarding 
Debarment,  Suspension,  ineligibility  and 
Voluntary  Exclusion- Lower  Tier  Covered 
Transactions  and  Lobbying 

SF-LLL — Disclosure  of  Lobbying  Activities 

Applications  will  not  be  accepted  via 
facsimile  machine  transmission  or  elactronic 
mail. 

Paperwork  Reduction  Act 

The  Standard  Form  424  and  other 
Standard  Forms  in  the  application  kit 
are  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  and  have 
been  approved  by  0MB  under  Control 
Number  0348-0043,  0348-0044.  0348- 
0040,  and  0348-0046. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currenUy  valid 
OMB  Control  Number, 

Additianal  Requirements 

Primary  Application  Certification:  All 
primary  applicant  institutions  must 
submit  a  completed  form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Cither  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  must  be 
provided: 

1.  Nonprocurement  Debarment  and 
Suspension:  Prospective  participants  (as 
defined  in  IS  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26 
"Nonprocurement  Debarment  and 
Suspension."  and  the  related  section  of 
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the  certification  form  prescribed  above 
applies: 

2.  Drug-Free  Workplace:  Grantees  (as 
defined  in  15  CFR  Part  26:  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F.  "Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants),"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies: 

3.  Anti-Lobbying:  Persons  (as  defined 
in  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  Use  of 
Appropriated  Funds  to  Influence 
Certain  Federal  Contracting  and 
Financial  Transactions."  and  the 
lobbying  section  of  the  certification 
form  prescribed  above  applies  to 
applications/bids  for  grants,  cooperative 
agreements,  and  contracts  for  more  than 
5100,000.  and  loans  and  loan  guarantees 
for  more  than  S150.00C.  or  the  single 
family  maximum  mortgage  limit  for 
affected  programs,  whichever  is  greater. 

4.  Anti-Lobbying  Disclosure:  Any 
applicant  institution  that  has  paid  or 
will  pay  for  lobbying  using  any  funds 
must  submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  as  required  in  15 
CFR  Part  28.  Appendix  B. 

5.  Lower-Tier  Certifications; 
Recipients  shall  require  applicant/ 
bidder  institutions  for  subgrants. 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying,"  and 
di-fclosure  form.  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  NIST.  SF- 
LLL  submitted  by  any  tier,  recipient  or 
subrecipient.  should  be  submitted  to 
NIST  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Name  Check  Reviews 

All  for-profit  and  non-profit 
applicants  will  be  subject  to  a  name 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Preaward  ActiTities 

Applicants  (or  their  institutions)  who 
incur  any  costs  prior  to  an  award  being 
made  do  so  at  their  own  risk  of  not 
being  reimbursed  by  the  Government 


Notwithstanding  any  verbal  assurance 
that  may  have  been  provided,  there  is 
no  liability  on  the  part  of  NIST  to  cover 
pre-award  costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  accepted  for 
funding.  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  the  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NIST. 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  §  1001. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
fuU: 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received:  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Indirect  Costs  (IDC) 

Indirect  Costs  will  not  be  allowable 
charges  against  the  award  unless 
specifically  included  as  a  line  item  in 
the  approved  budget  incorporated  into 
the  award. 

If  the  applicant  has  not  previously 
established  an  IDC  rate  vrith  a  Federal 
Agency,  the  negotiation  and  approval  of 
a  rate  is  subject  to  the  procedures  in  the 
applicable  cost  principles  and  the  DoC 
policy. 

Regardless  of  any  approved  IDC  rate 
applicable  to  the  award,  the  maximum 
dollar  amount  of  allocable  IDC  for 
which  the  DoC  will  reimburse  the 
Recipient  shall  be  the  lesser  of: 

(a)  The  Federal  share  of  the  total 
allocable  IDC  of  the  award  based  on  the 
negotiated  rate  vrith  the  cognizant 
Federal  agency  as  established  by  audit 
or  negotiation:  or 

(b)^  The  line  item  of  the  Federal  share 
of  IDC  contained  in  the  approved  budget 
of  the  award. 

Purchase  of  American-Made  Equipment 
and  Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  greatest 


practicable  extent,  to  purchase 
American-made  equipment  and 
products  vrith  funding  provided  under 
this  program. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  under 
this  program  are  subject  to  all  Federal 
laws  and  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  financial  a-ssislance 
awards. 

Executive  Order  12372 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs".  This  program  does  not 
directly  affect  any  state  or  local 
government. 

Executive  Order  12866 

This  funding  notice  was  determined 
to  be  "not  significant"  for  the  purposes 
of  Executive  Order  12866. 

Dated:  December  1. 1999. 
Karen  Brown. 
Deputy  Director,  NIST 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  990907248-9248-01] 

RIN  0693-ZA32 

Precision  Measurement  Grants  et  ai.; 
Availability  of  Funds 

(1)  Precision  Measurement  Grants — 
Availability  of  Funds;  (2)  Physics 
Laboratory  (Physics).  2000  Summer 
Undergraduate  Research  Fellowships 
(SURF):  (3)  Materials  Science  and 
Engineering  Laborator\'  (MSEL).  2000 
Sununer  Undergraduate  Research 
Fellowships  (SURF):  (4)  Manufacturing 
Engineering  Laboratory  (MEL),  2000 
Summer  Undergraduate  Research 
Fellowships  (SURF):  (5)  Materials 
Science  and  Engineering  Laboratory 
(MSEL)  Grants  Program,  Availability  of 
Funds;  (6)  Fire  Research  Grants 
Program — Availability  of  Funds. 
AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
following  programs  of  the  National 
Institute  of  Standards  and  Technology 
(NIST)  are  offering  financial  assistance 
as  follows:  (1)  The  Precision 
Measurement  Grants  Program:  (2)  the 


2000  Summer  Undergraduate  Research 
Fellowships  (SURF)  in  the  areas  of 
Atomic,  Molecular  and  Optical  (AMO) 
and  Radiation  Physics,  in  Materials 
Science  and  Engineering,  and  in 
Manufacturing  Engineering:  (3)  (he 
Materials  Science  and  Engineering 
Grants  Program:  and  (4)  the  Fire 
Research  Grants  Program. 

The  Precision  Measurement  Grants 
Program  is  seeking  proposals  for 
significant,  primarily  experimental, 
research  in  the  field  of  fundamental 
measurement  or  the  determination  of 
fundamental  constants.  The  programs 
"SURFing  the  Physics  Laboratory," 
SURFing  the  Materials  Science  and 
Engineering  Laboratory,"  and  "SURFing 
the  Manufacturing  Engineering 
Laboratory"  will  provide  an  opportunity 
for  the  Physics  Laboratory  (PL),  the 
Materials  Science  and  Engineering 
Laboraloo'  (MSEL),  the  Manufacturing 
Engineering  Laboralor\'  (MEL),  and  the 
National  Science  Foundation  (NSF)  to 
join  in  a  partnership  to  encourage 
outstanding  undergraduate  students  to 
pursue  careers  in  science  and 
engineering.  The  PL  program  will 
function  by  exposing  students  to  world 
class  atomic,  molecular,  optical  (AMO) 
and  radiation  physicists  and  facilities  in 
the  NIST  Physics  Laboratory,  and  by 
strengthening  undergraduate  AMO 
physics  curricula  by  forming  the  basis 
for  ongoing  collaborations.  The  MSEL 
program  will  function  by  providing 
research  opportunities  with 
internationally  known  NIST  scientists 
in  the  fields  of  ceramics,  solid  slate 
chemistry,  metallurgy,  polymers, 
neutron  condensed  matter  science,  and 
materials  rehability.  The  MEL  program 
will  function  by  providing  research 
opportunities  with  internationally 
known  NIST  scientists  in  the  fields  of 
intelligent  systems,  automated 
production,  precision  engineering,  and 
manufacturing  systems  integration.  The 
NIST  Program  Directors  will  work  vrith 
physics,  materials  science, 
manufacturing  engineering,  intelligent 
systems,  automated  production, 
precision  engineering,  and  other 
science-related  department  chairs  and 
directore  of  multi-disciplinary  centers  of 
excellence  to  identify  outstanding 
undergraduates  (including  graduating 
seniors)  who  would  benefit  from  off- 
campus  summer  research  in  an  honors 
academy  environment.  The  Materials 
Science  and  Engineering  Laboratory 
(MSEL)  Grants  Program  is  continuing  its 
program  for  grants  and  cooperative 
agreements  in  the  following  fields  of 
research:  Ceramics.  Metallurgy.  Polymer 
Sciences,  Neutron  Scattering  Research 
and  Spectroscopy.  TVie  Fire  Research 
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Grants  Program  is  limited  to  iimovative 
ideas  in  the  fire  research  area  generated 
by  the  proposal  writer,  who  chooses  the 
topic  and  approach,  consistent  with  the 
program  description/objectives  of  this 
notice. 

DATES:  Applicants  for  the  Precision 
Measurement  Grants  Program  must 
submit  an  abbreviated  proposal  for 
preliminary  screening.  Based  on  the 
merit  of  the  abbreviated  proposal, 
applicants  will  be  advised  whether  a 
full  proposal  should  be  submitted.  The 
abbreviated  proposals  must  be  received 
at  the  address  listed  below  no  later  than 
the  close  of  business  February  1.  2000. 
The  semi-finalists  will  be  notified  of 
their  status  by  March  24.  2000.  and  will 
be  requested  to  submit  full  proposals  to 
NIST  by  close  of  business  on  May  12, 
2000.  Selection  of  the  awards  will  be 
made  bv  Friday,  August  15,  2000. 

The  Physics.  MSEL  and  MEL  SURF 
Program  proposals  must  be  received  no 
later  than  the  close  of  business  February 
15.2000. 

The  MSEL  Grants  Program  proposals 
must  be  received  no  later  than  the  close 
of  business  September  30.  2000.  Each 
applicant  must  submit  one  signed 
original  and  two  copies  of  each  proposal 
along  with  a  Grant  Application 
(Standard  Form  424  REV.  7/97  and 
other  required  forms). 

The  Fire  Research  Grants  Program 
proposals  must  be  received  no  later  than 
the  close  of  business  September  30, 
2000. 

ADDRESSES:  For  the  Precision 
Measurement  Grants  Program. 
applicants  are  requested  to  direct 
technical  questions  and  submit  an 
abbreviated  proposal  (original  and  two 
(2)  signed  copies)  with  a  description  of 
Iheir  proposed  work  of  no  more  than 
five  (5)  double  spaced  pages  to:  Dr. 
Barr)'  N.  Taylor.  Chairman.  NIST 
Precision  Measurement  Grants 
Committee,  Bldg.  225.  Rm.  B161. 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive.  Stop 
6401,  Gaithersburg,  MD  20899-8401, 
Tel:  (301)  975-1220,  E-mail: 
barry.taylot@nist.gov.  Website:  http:// 
physics.nist.gov/ResOpp/grants/ 
grants.html 

For  the  Physics.  MSEL  and  MEL  SURF 
Programs,  applicant  institutions  must 
submit  one  signed  original  and  two  (2) 
copies  of  the  proposal  to: 

For  the  Physics,  MSEL  and  MEL  SL'RF 
Programs:  Attn:  Ms.  Anita  Sweigert. 
National  Institute  of  Standards  and 
Technology.  100  Bureau  Drive.  Stop 
8400,  Gaithersburg.  MD  2089^-8400. 
Tel:  (301)  975-4200,  E-mail: 
anita.sweigertSinist.gov,  Website:  http  J/ 
www.surf.nist.gov 


Technical  questions  for  the  Physics. 
MSEL  and  MEL  SI  'RF  Programs  should 
be  directed  to  the  following  contact 
persons:  for  the  Physics  SURF  Program. 
Dr  Marc  Desrosiers.  Tel:  (301)  975- 
5639,  E-mail:  marc.desrosiers@nist.gav: 
for  the  MSEL  SURF  Program.  Dr.  Terrell 
A.  Vanderah.  Tel:  (301)  975-5785.  E- 
mail:  lerrell.vanderah@nist.gov:  and  for 
the  MEL  SURF  Program.  Ms.  Lisa  lean 
Fronczek.  Tel:  (301)  975-6633,  E-mail: 
lfronczek@nist.gov. 

For  the  MSEL  Grants  Program,  submit 
one  signed  original  and  two  copies  of 
the  proposal,  clearly  marked  to  identif>' 
the  field  of  research,  to:  Materials 
Science  and  Engineering  Laborator\'. 
Attn.:  Ms  Patt>-  Salpino.  National  ' 
Institute  of  Standards  and  Technology. 
100  Bureau  Drive.  Stop  8501.  Building 
223,  Room  A305.  Gaithersburg. 
Mar>'land  20899-8501.  Tel:  (301)  975- 
5731.  E-mail:  patty.salpino@nist.gov 

For  the  Fire  Research  Grants  Program 
submit  one  signed  original  and  two 
copies  of  the  proposal  to:  Building  and 
Fire  Research  Laboratorv  (BFRL),  Attn.: 
Ms.  Sheilda  Bryner,  Nafional  Institute  of 
Standards  and  TechnologN-,  100  Bureau 
Drive.  Stop  8630.  Gaithersburg. 
Mar>land  20899-fl630.  Tel:  (301)  975- 
5851.  E-mail:  sheilda. hr\'ner@nist. gov 
FOR  FURTHER  INFORMATKm  CONTACT:  All 
grants  administration  questions 
concerning  these  programs  should  be 
directed  to  the  NIST  Grants  Office  at 
(301)  975-6329. 

SUPPLEMENTARY  INFORMATKJN: 
Catalog  of  Federal  Domestic  Assistance 
Same  .\nd  Number.  Measurement  and 
Engineering  Research  and  Standards— 
11. 6M. 

Authority:  Tlie  authority  for  the  Precision 
Measurement  ilrants  Program  is  as  follows: 
As  authorized  by  15  U.S.C.  272  (b)  and  (c). 
NIST  conducts  directly,  and  supports 
through  grants  and  cooptiraUve  agreements,  a 
basic  and  applied  rusHarch  program  in  the 
general  area  nf  fundamental  measurement 
and  the  lieleiminalion  of  fundamental 
constants  of  nature.  The  authority  for  the 
Physics.  .\,ISEL  and  .MEL  SURF  Programi  is  as 
follows:  15  i:.S.C.  27Bg-1  authorizes  NIST  to 
expend  up  to  1  per  centum  of  the  funds 
appropriated  for  activities  of  NIST  in  any 
fis€:al  year,  as  the  Director  deems  appropriate, 
for  financial  assistance  awards  in  the  form  of 
cooperative  agreements  to  students  at 
instiluUons  of  higher  learning  within  the 
United  Slates  These  students  must  show 
promise  as  present  or  ftituie  contributors  to 
the  n)ission.s  of  NIST.  Cooperative 
agreements  are  awarded  to  assure  continued 
growth  and  progress  of  science  and 
engineering  in  the  United  States,  including 
the  encouragement  of  women  and  minority 
students  to  continue  their  professional 
development.  The  authority  for  the  .MSEL 
Grants  Program  is  as  follows:  As  authonzed 
under  15  U.S.C.  272(b)|6)  and  (c)(16).  the 


68326 


Federal  Register/ Vol.  64,  No.  234/Tuesday,  December  7,  1999/Notices 


MSEL  conducts  a  b«sic  and  applied  research 
program  diroclly  and  through  grants  and 
cooperative  agreementH  to  eligible  recipients. 
The  authority  for  the  Fire  Research  Grants 
Prvgmw  is  as  follows:  As  authorized  by  15 
L'.S.C.  27Bf,  the  MIST  Building  and  Fire 
Research  Laboratory  conducts  directly  and 
through  grants  and  cooperative  agreements,  a 
basic  and  applied  fire  research  program. 

Program  DescripKonAJbjectives 

The  program  description/objectives 
for  the  Precision  Measuremenl  Grants 
Program  are  as  follows:  As  part  of  its 
research  program  since  1970.  NIST  has 
awarded  Precision  Measuremenl  Grants 
to  U.S.  universities  and  colleges  so  that 
faculty  may  conduct  significant, 
primarily  e.xperimental  research  in  the 
field  of  fundamental  measurement  or 
the  determination  of  fundamental 
constants.  NIST  sponsors  these  grants 
and  cooperative  agreements  to 
encourage  basic,  measurement-related 
research  in  U.S.  universities  and 
colleges  and  to  foster  contacts  between 
NIST  scientists  and  those  faculty 
members  of  U.S.  academic  institutions 
who  are  actively  engaged  in  such  work. 
The  Precision  Measurement  Grants  are 
also  intended  to  make  it  possible  for 
such  fecult>'  members  to  pursue  new. 
fundamental  measurement  ideas  for 
whirji  other  sources  of  support  may  be 
difficult  to  find.  There  is  some  latitude 
in  research  topics  that  will  be 
considered  under  the  Precision 
Measurement  Grants  Program.  The  key 
requirement  is  that  the  proposed  project 
support  NlST's  ongoing  work  in  the 
field  of  basic  measurement  science, 
which  includes: 

1.  Experimental  and  theoretical 
studies  of  fimdamental  physical 
phenomena  which  test  the  basic  laws  of 
physics  or  which  may  lead  to  new  or 
improved  fundamental  measiirement 
method?  and  standards. 

2.  The  determination  of  important 
fundamental  physical  constants. 

In  general,  proposals  for  experimental 
research  will  be  givf-n  preterftnce  over 
proposal.'  for  theoretical  research 
because  of  the  greater  expense  of 
experimental  work.  Proposals  from 
workers  at  the  assistant  and  associate 
professor  level  who  have  some  record  of 
accomplishment  are  especially 
encouraged  m  view  of  the  comparative 
difficulty  aspiring  researchers  have  in 
obtaining  funds. 

Typical  projects  which  have  been 
fimded  through  the  NIST  Precision 
Measurement  Grants  Program  include: 

(1)  Edtv'os  experiment-cryogenic 
version,  D.F.  Bartlett,  University  of 
Colorado. 

(2)  A  test  ot  local  Lorentz  invariance 
using  polarized  ^'  Ne  nuclei.  T.E. 
Chupp,  Harvard  University. 


O)  A  new  method  to  search  for  an 
electric  dipole  moment  of  the  electron, 
L.R.  Hunter,  Amherst  College. 

(4)  High-precision  timing  of 
millisecond  pulsars,  D.R.  Stinebring, 
Princeton  University. 

(5)  Development  of  an  atom 
interferometer  gyroscope  for  tests  of 
general  relativity.  M.  Kasevich.  Stanford 
University. 

(6)  Spectroscopy  of  ftancium:  towards 
a  precise  parity  nonconservation 
measurement  in  a  laser  trap,  Luis  A. 
Orozco.  State  University  of  New  York  at 
Stony  Brook. 

(7)'  Measurement  of  the  magnetically- 
induced  QED  birefringence  of  the 
vacuum.  Siu  Au  Lee,  Colorado  State 
University. 

(8)  Measurement  of  Newton's  constant 
G  using  a  new  method,  (.H.  Gundlach. 
University  of  Washington. 

The  program  description/objectives 
for  the  Physics.  MSEL  and  MEL  SURF 
Progrxims  are  as  follows:  To  build  a 
mutually  beneficial  relationship 
between  the  student,  the  institution  of 
higher  learning  and  NIST.  This  is  the 
seventh  year  of  the  Physics  SURF 
Program  which  is  partially  funded  by 
the  NSF  Physics  Division  as  a  Research 
Experience  for  Undergraduates  (REU) 
site.  This  is  the  third  year  of  a  proposed 
three  year  MSEL  SURF  Program  funded 
by  the  NSF  Division  of  Materials 
Research  (DMR)  as  a  Research 
Experience  for  Undergraduates  (REU) 
site.  This  is  the  second  year  of  proposed 
five  year  MEL  SURF  Program  funded  by 
the  NSF  Division  of  Engineering 
Education  and  Centers  (EEC)  as  a 
Research  Experience  for  Undergraduates 
(REU)  site.  Between  ten  and  twent>' 
percent  of  the  associated  student 
stipends,  travel  and  housing  has  been 
provided  in  cost  sharing  by  the 
participating  institutions  in  previous 
years. 

NIST  is  one  of  the  nation's  premiere 
research  institutions  for  the  physical 
sciences  and,  as  the  lead  Federal  agency 
for  technology  transfer,  is  providing  a 
:;trong  interface  between  government, 
industry  and  academia.  On-site 
researchers  at  NIST  come  from  a  broad 
range  of  institutions.  Owing  to  its 
unique  mission  to  support  the  U.S. 
economy  by  working  with  industry, 
NIST  embodies  a  special  science 
culture,  developed  from  a  largo  and 
well-equipped  research  staff  that 
enthusiastically  blends  programs  that 
address  the  immediate  needs  of  industry 
with  longer-term  research  that 
anticipates  future  needs.  This  occurs  in 
few  other  places  and  enables  the 
Physics  Laboratory,  the  Materials 
Science  and  Engineering  Laboratory, 
and  the  Manufacturing  Engineering 


Laboratory  to  ofier  unique  research  and 
training  opportunities  for 
undergraduates,  providing  them  a 
research-rich  environment  and  exposure 
to  state  of  the  art  equipment,  to 
scientists  at  work,  and  to  professional 
contacts  that  represent  future 
employment  possibilities. 

Attending  to  the  long  term  needs  of 
many  US  high-technology  industries, 
NISTs  Physics  Laboratory  conducts 
basic  research  in  the  areas  of  quantum, 
electron,  optical,  atomic,  molecular,  and 
radiation  physics.  To  achieve  these 
goals,  PL  staff  develop  and  utilize 
highly  specialized  equipment,  such  as 
polarized  electron  microscopes, 
scanning  tunneling  microscopes,  lasers, 
and  x-ray  and  synchrotron  radiation 
sources.  Research  projects  can  be 
theoretical  or  experimental  and  will 
range  in  focus  from  computer  modeling 
of  fiindamental  processes  through 
trapping  atoms  and  choreographing 
molecular  collisions,  to  standards  for 
radiation  therapv. 

NIST's  Materials  Science  and 
Engineering  Laboratory  conducts  basic 
research  in  the  electronic,  magnetic, 
optical,  superconducting,  mechanical, 
thermal,  chemical,  and  structural 
properties  of  metals,  ceramics, 
polymers,  and  composites.  Much  of  this 
applies  research  is  devoted  to 
overcoming  barriers  to  the  next 
technological  revolution,  in  which 
individual  atoms  and  molecules  will 
serve  as  the  fundamental  building 
blocks  of  devices.  Preparation  of  imique 
materials  by  atomic  level  tailoring  of 
multi-layers,  perfect  single  crystals,  and 
nanocomposites  are  just  some  of  the 
future  technologies  being  developed  and 
explored  in  NIST's  MSEL.  To  achieve 
these  goals,  staff  develop  and  utilize 
highly  specialized  equipment,  such  as 
high  resolution  electron  microscopes, 
atomic  force  microscopes,  neutron 
scattering  instruments,  x-ray  diffraction 
sources,  lasers,  magnetometers,  plasma 
furnaces,  melt  spiimers,  molecular  beam 
epitaxy  systems,  and  powder 
alomization  chambers.  Research  projects 
can  be  theoretical  or  experimental  and 
will  range  in  focus  from  the  structural, 
chemical,  and  morphological 
characterization  of  advanced  materials 
made  in  the  NIST  laboratories  to  the 
accurate  measurement  of  the  unique 
properties  possessed  by  these  special 
materials. 

NIST's  Manufacturing  Engineering 
Laboratory  conducts  theoretical  and 
experimental  research  in  length,  mass, 
force,  vibration,  acoustics,  and 
ultrasonics,  as  well  as  intelligent 
machines,  precision  control  of  machine 
tools,  information  technology  for  the 
integration  of  all  elements  of  a  product's 


life  cycle.  Much  of  this  applied  research 
is  devoted  to  overcoming  barriers  to  the 
next  technological  revolution,  in  which 
manufacturing  facilities  for  spread 
across  the  glove.  MEL's  research  and 
development  leads  to  standards,  test 
methods  and  data  that  are  crucial  to 
industry's  success  in  exploiting 
advanced  manufacturing  technology. 
Critical  components  of  manufacturing  at 
any  level  are  measurement  and 
measurement-related  standards,  not  just 
of  products,  but  increasingly  of 
information  about  products  and 
processes.  Thus,  MEL  programs  enhance 
both  physical  and  information-based 
measurements  and  standards.  Research 
projects  can  be  theoretical  or 
experimental,  and  will  range  in  focus 
from  intelligent  machine  control, 
characterizing  a  manufacturing  process 
or  improving  product  data  exciange  to 
the  accurate  measurement  of  an 
artifact's  dimensions. 

SURF  students  will  work  one-on-one 
with  our  Nation's  top  physical  scientists 
both  from  NIST  and  from  some  of  our 
Nation's  leading,  high  tech  industries.  It 
is  anticipated  that  successfiU  SURF 
students  will  move  from  a  position  of 
reliance  on  guidance  from  their  research 
advisors  to  one  of  research 
independence  during  the  twelve-week 
period.  One  goal  of  this  partnership  is 
to  provide  opportunities  for  our 
Nation's  next  generation  of  scientists 
and  engineers  to  engage  in  world-class 
scientific  research  at  NIST.  especially  in 
ground-breaking  areas  of  emerging 
technologies.  This  carries  with  it  the 
hope  of  motivating  individuals  to 
piirsue  a  Ph.D.  in  physics,  materials 
.science,  engineering,  mathematics,  or 
computer  science,  and  to  consider 
research  careers.  SURFing  the  Physics 
Laboratory,  SURFing  the  Materials 
Science  and  Engineering  Laboratory  and 
SURFing  the  Manufacturing  Engineering 
Laboratory  will  help  to  forge 
partnerships  with  NSF  and  with  post- 
secondary  institutions  that  demonstrate 
strong,  hands-on  undergraduate  science 
curricula,  especially  those  with  a 
demonstrated  commitment  to  the 
education  of  women,  minorities,  and 
students  with  disabilities. 

The  program  description/objectives 
for  the  MSEL  Grants  Program  are  as 
follows:  All  proposals  subnutted  must 
be  in  accordance  with  the  program 
objectives  listed  below.  The  appropriate 
Program  Manager  for  each  field  of 
research  may  be  contacted  for 
clarification  of  the  program  objectives. 

I.  Ceramics  Division,  852— The 
primary  objective  is  to  supplement 
division-activities  in  the  area  of  ceramic 
processing,  tribology,  composites, 
machining,  interfadal  chemistry,  and 
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microstructural  analysis.  The  contact 
person  for  this  division  is:  Dr.  Ronald 
Monro  and  he  may  be  reached  at  (301) 
975-6127. 

n.  Polymers  Division.  854 — The 
primary  objective  is  to  support  division 
programs  in  polymer  blends, 
composites,  electrical  applications,  as 
well  as,  dental  and  medical  polymeric 
materials  through  participation  in 
research  on  metrolgy.  synthesis, 
processing  and  characterization  of 
structure,  mechanical,  thermal  and 
lelectrical  properties.  The  conUct  person 
for  this  division  is:  Dr.  Bruno  Fanconi 
and  he  may  be  reached  at  (301)  975- 
6769. 

m.  Metallurgy  Division.  855  (Process 
Control) — The  primary  objective  is  to 
develop  techniques  to  predict,  measure 
and  control  transformations,  phases, 
microstructure  and  kinetic  processes  as 
well  as  mechanical,  physical  and 
chemical  properties  in  metals  and  their 
alloys.  The  contact  person  for  this 
division  is:  Dr.  Robert  J.  Schaefer  and  he 
may  be  reached  at  (301)  975-5961. 

IV.  Metallurgy  Division,  855 
(Intelligent  Processing  Systems)— The 
primary  objective  is  to  develop  new  and 
improved  sensors,  measurement 
techniques,  and  analytical  models  for 
metallurgical  structures  and  processes 
in  order  to  facilitate  the  development 
and  adoption  of  intelligent  processing 
systems  for  materials.  'The  contact 
person  for  this  division  is:  Dr.  Robert  J. 
Schaefer  and  he  may  be  reached  at  (301) 
975-5961. 

V.  NIST  Center  for  Neutron  Research, 
856 — The  primary  objective  is  to 
develop  high  resolution  cold  and 
thermal  neutron  scattering  research 
approaches  and  related  physics, 
chemistry,  macromolecular  and 
materials  applications.  The  contact 
person  for  this  division  is:  Dr.  John  J. 
Rush  and  he  may  be  readied  at  (301) 
975-6231. 

The  program  description/objectives 
for  the  Fire  Research  Grants  Program  are 
as  follows: 

A.  Fire  Dynamics:  To  develop 
understanding  and  predictive  methods 
for  dynamic  fire  phenomena  to  advance 
fire  science  and  engineering  practice.  To 
perform  research  to  understand  the  heat 
and  mass  transfer  processes  occurring  in 
fires  in  order  to  improve  predictions  of 
the  growth,  spread,  suppression,  and 
emissions  fi^im  fires  of  all  scales. 
Experiments  and  metrology  are 
developed  and  u.sed  to  develop, 
support,  and  verify'  advanced  computer 
simulations  of  fire  phenomena,  fire 
hazards,  fire  protection,  and  fire 
fighting. 

B.  Large  Fire  Research:  To  develop 
understanding  of  the  behavior. 


prevention,  and  control  of  large  fires 
through  measurement,  prediction  and 
demonstration.  This  includes  new 
understanding  and  technology  related 
to:  fire  suppression  and  control,  fire 
fighting  operations,  burning 
characteristics  of  assemblies,  thermal 
and  chemical  emission,  smoke  transport 
processes;  fire  modeling:  fire 
investigations:  fire  suppression  agents; 
use  of  combustion  for  environmental 
cleanup;  and  field  measurement  of  both 
structural  and  unconfined  fires.  To 
perform  research  the  results  of  which 
are  used  in  fire  fighting,  fire  protection, 
fire  investigation,  and  construction  to 
reduce  the  impact  of  fire  on  people, 
property,  and  the  environment 

C.  Fire  Safety  System:  To  perform 
research  and  development  and 
demonstrate  the  advanced  fire  safet)' 
systems  that  utilize  deterministic  fire 
modeling.  These  systems  are  intended 
to  enhance  the  quality,  reliabilitv,  and 
accuracy  of  data  predictions  available  to 
quantify  fire  events  with  applications  to 
buildings,  fire  protection  systems, 
transportation  systems  and  vehicles, 
training,  fire  fighting,  fire  investigations, 
and  codes  and  standards.  To  perform 
research  to  advance  the  capabilities  of 
fire  models  and  their  applications, 
including:  developing  methods  to  assess 
fire  hazard  and  risk;  creating  advanced, 
usable  models  for  the  calculation  of 
building  fires  and  their  effect  on  the 
environment''and  structure;  integrating 
fire  models  with  building  control  and 
fire  alarm  systems,  developing  advanced 
information  systems  for  fire  fighters: 
developing  a  protocol  for  determining 
the  accuracy  of  algorithms  and 
comprehensive  models;  developing  data 
bases  to  facilities  use  of  fire  models;  and 
advancing  the  concepts  of  performance- 
based  engineering. 

D.  Advanced  Fire  Measurements:  To 
produce  the  scientific  basis  and  robust 
measurement  methods  for 
characterizing  fires  and  their  effluents  at 
full-  and  reduced-scales.  This  includes 
discrete  point,  volume- integrated,  and 
time-  and  space-resolved  measurements 
for  such  properties  as  temperature, 
smoke  density,  chemical  species,  and 
flow  velocity.  Laboratory  and 
computational  research  are  also 
performed  to  understand  the 
underpinning  fire  phenomena  to  ensure 
the  soundness  of  the  developed 
measurement  techniques. 

E.  Materials  Fire  Research:  To 
perform  research  enabling  the  confident 
development  by  industry  of  new,  less- 
fiammable  materials  and  products.  This 
capability  is  based  on  understanding 
fundamentally  the  mechanisms  that 
control  the  igmUon.  flame  spread  and 
burning  rate  of  materials,  as  well  as  and 
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the  chemical  and  physical 
characteristics  that  affect  these  aspects 
of  naininability.  This  includes: 
developing  methods  of  measuring  the 
response  of  a  material  to  fire  conditions 
that  enable  assured  prediction  of  the 
full-scale  performance  of  the  final 
product;  developing  computational 
molecular  d>-namics  and  other 
mechanistic  approaches  to  understand 
flame  retardant  mechanisms  and  the 
effects  of  polymer  chemical  structure  on 
nammability:  characterizing  the  burning 
rates  of  charring  and  non-charring 
polymer  and  composites;  and 
delineating  the  modeling  the  enthalpy 
and  mass  transfer  mechanisms  of 
materials  combustion. 

F.  Fire  Sensing  and  Kxtinguishment: 
To  develop  understanding,  metrology 
and  predictive  methods  to  enable  high- 
performance  fire  sensing  and 
extinguishment  systems;  and  devising 
new  approaches  to  minimize  the  impact 
of  unwanted  fires  and  the  suppression 
process.  This  includes;  performing 
research  for  the  identification  and  in- 
situ  measurement  of  the  symptoms  of 
pending  and  nascent  fires  and  the 
consequences  of  suppression;  devising 
or  adapting  monitors  for  these  variables 
and  the  intelligence  for  timely 
interpretation  of  the  data;  developing 
methods  to  characterize  the 
performance  of  new  approaches  to  fire 
detection  and  suppression;  determining 
mechanisms  for  deflagration  and 
detonation  suppression  by  advanced 
agents  and  principles  for  their  optimal 
use;  and  modeling  the  extinguishment 
process. 

Eligibility 

For  the  Precision  Measurement  Gmnts 
Program,  universities  and  colleges  in 
the  United  States  For  the  Physics.  MSEL 
and  MEL  SURF  Programs,  colleges  and 
universities  in  the  United  States  with 
degree  programs  in  materials  science, 
chemistry,  engineering,  computer 
science,  mathematics,  or  physics. 
Participating  students  must  be  U.S. 
citizens  or  permanent  U.S.  residents. 
For  the  MSEL  Grants  Program  and  the 
Fire  Research  Grants  Program,  these 
programs  will  be  open  to  academic 
institutions,  non-federal  agencies, 
independent  and  industrial  laboratories, 
and  research  organizations.  Immediate 
family  members  of  MIST  Building  and 
Fire  Research  Laboratory  (BFRL)  staff 
are  ineligible  for  support  from  the  Fire 
Research  Grants  Program 

Funding  Availability 

For  all  Financial  Assistance  programs 
listed  below,  awards  are  contingent  on 
the  availability  of  funds.  For  the 
Precision  Measurement  Grants  Program, 


the  annual  budget  is  approximately 
5300,000.  If  an  applicant  proposes  a 
mult-year  project,  the  scope  of  work 
must  be  clearly  severable  into  annual 
increments  of  meaningful  work  that 
represent  solid  accomplishments  if 
continuing  funding  if  not  made 
available  to  the  applicant.  Because  of 
commitments  for  supporting  multi-year 
programs,  only  a  portion  of  the  budget 
is  available  to  initiate  new  programs  or 
renew  e.xisting  ones  in  any  one  year. 
For  the  Physics  SURF  Program,  the 
NIST  Physics  Laboratory  will  commit 
approximately  $50,000  to  support  these 
cooperative  agreements.  The  NIST 
Physics  Laboratory's  REU  Program  is 
anticipating  renewal  of  funding  by  the 
NSF  at  the  level  of  S70.0OO  per  year. 
The  anticipated  direct  costs  for 
stipends,  travel,  housing,  and 
conference  attendance  for  twenty-five 
students  is  about  5150,000.  The  actual 
number  of  awards  made  under  this 
announcement  will  depend  on  the  level 
of  cost  sharing  by  academic  partners. 

For  the  MSEL  SURF  Program,  the 
NIST  Materials  Science  and  Engineering 
Laboratory  anticipates  receiving  funding 
as  a  NSF  REU  Program  at  the  level  of 
550,000  per  year.  For  the  NEL  SURF 
Program,  the  NIST  Manufacturing 
Engineering  Laboratory  anticipates 
receiving  funding  as  a  NSF  REV 
Program  at  the  level  of  552,000  per  year. 
It  is  anticipated  that  the  funding  for 
both  of  these  programs  would  provide 
for  the  costs  of  stipends,  travel  and 
housing,  and  the  conference  attendance 
of  eight  students  for  each  program.  The 
actual  number  of  awards  made  under 
this  announcement  will  depend  on  the 
level  of  cost  sharing  by  academic 
partners. 

For  the  MSEL  Grants  Program, 
proposals  will  be  considered  for 
research  projects  from  one  to  three 
years.  When  a  proposal  for  a  multi-year 
award  is  approved,  funding  will  usually 
be  provided  for  only  the  first  year  of  the 
program.  If  an  application  is  selected  for 
funding,  NIST  has  no  obligation  to 
provide  any  additional  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NIST.  Funding  for  each 
subsequent  year  of  a  multi-year  proposal 
will  be  contingent  upon  satisfactory 
progress,  continuing  relevance  to  the 
mission  of  the  MSEL  program,  and  the 
availability  of  funds.  The  multi-year 
awards  must  have  scopes  of  work  that 
can  be  easily  separated  into  annual 
increments  of  meaningful  work  that 
represent  solid  accomplishments  if 
prospective  funding  is  not  made 
available  to  the  applicant  [i.e..  the 
scopes  of  work  for  each  funding  period 


must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves).  In  fiscal  year  2000.  the 
MSEL  Grants  Program  anticipates 
funding  of  approximately  5750,000, 
including  new  awards  and  continuing 
projects. 

For  the  Fire  Research  Grants  Program, 
the  annual  budget  is  $1.34  million. 
Because  of  commitments  for  the  support 
of  multi-year  projects,  only  a  portion  of 
the  budget  is  available  to  initiate  new 
programs  in  any  one  year.  Most  grants 
and  cooperative  agreements  are  in  the 
SIO.OOO  to  $100,000  per  year  range. 

Proposal  Review  Process  and 
Evaluation  Criteria 

For  the  Precision  Measurement  Grants 
Program,  to  simplify  the  proposal 
writing  and  evaluation  process,  the 
following  selection  procedure  will  be 
used: 

The  abbreviated  proposals  will  be 
reviewed  on  the  bases  of  the  evaluation 
criteria  below.  The  NIST  Precision 
Measurement  Grants  Committee  and  the 
Outside  Review  Conrniittee  will  then 
select  approximately  four  to  eight 
semifinalists  and  request  that  these 
candidates  submit  full  proposals.  The 
same  committees  will  evaluate  the 
detailed  proposals  based  on  the 
evaluation  criteria.  In  recommending 
applications  for  funding,  the  program's 
selecting  official  will  take  into 
consideration  the  results  of  the 
evaluations,  the  needs  of  the  NIST 
laboratories,  and  the  committees' 
judgment  as  to  which  applications, 
when  the  slate  is  taken  as  a  whole,  are 
likely  to  best  further  the  goals  of  the 
NIST  Precision  Measurements  Grants 
Program.  Two  grantees  for  fiscal  year 
2000  will  be  selected.  The  final 
approval  of  selected  applications  and 
award  of  cooperative  agreements  will  be 
made  by  the  NIST  Grants  Officer  based 
on  compliance  with  program 
requirements  and  whether  the 
recommended  applicants  appear 
competently  managed,  responsible,  and 
committed  to  achieving  project 
objectives.  The  decision  of  the  Grants 
Officer  is  final. 

The  evaluation  criteria  to  be  used  in 
evaluating  the  preapplication  proposals 
and  full  proposals  are: 

1 .  The  importance  of  the  proposed 
research — Does  it  have  the  potential  of 
answering  some  ctirrently  pressing 
question  or  of  opening  up  a  whole  new 
area  of  activity? 

2.  The  relationship  of  the  proposed 
research  to  NIST's  ongoing  work — Will 
it  support  one  of  NIST's  current  efforts 
to  develop  a  new  or  improved 
fundamental  measurement  method  or 
physical  standard,  or  to  better 


understand  an  important,  but  already 
existing,  measurement  method  or 
physical  standard? 

3.  The  feasibility  of  the  research— Is  it 
likely  that  significant  progress  can  be 
made  in  a  three  year  time  period  with 
the  funds  and  personnel  available? 

4.  The  past  accomplishments  of  the 
applicant— Is  the  qualitv  of  the  research 
previously  carried  out  by  the 
prospective  grantee  such  that  there  is  a 
high  probability  that  the  proposed 
research  will  be  successfully  carried 
out? 

Each  of  these  factors  is  given  equal 
weight  in  the  selection  process. 

For  the  Physics.  MSEL  and  MEL  SURF 
Progrtuns.  all  proposals  will  be 
reviewed  and  ranked  by  a  panel  of  three 
NIST  scientists  appointed  bv  the 
Program  Directors  on  the  basis  of  the 
evaluation  criteria.  Proposals  should 
include  the  following: 

|A)  Student  Information: 

(1)  Official  transcript  for  each  student 
nominated  for  participation  (students 
must  have  a  recommended  G.P.A.  of  3.0 
or  better,  out  of  a  possible  4.0); 

(2)  A  personal  statement  from  each 
student  and  statement  of  commitment  to 
participate  in  the  2000  SURF  program, 
including  a  description  of  the  student's 
prioritized  research  interests; 

(3)  A  resume  for  each  student;  and 

(4)  Two  letters  of  recommendation  for 
each  student. 

(B)  Information  About  the  Applicant 
Institution: 

(1)  Description  of  the  institution's 
education  and  research  philosophy, 
faculty  interests,  on-campus  research 
programls)  and  opportunities,  and 
overiapping  research  interests  of  NIST 
and  the  institution:  and 

(2)  A  statement  addressing  issues  of 
academic  credit  and  cost  sharing. 

For  the  Physics.  MSEL  and  MEL  SURF 
Programs,  the  evaluation  criteria  are: 
Evaluation  of  Student's  Academic 
Ability  and  Commitment  to  Program 
Goals  (70%):  Includes,  but  is  not  limited 
to,  evaluation  of  the  following: 
Completed  course  work;  expressed 
research  interest;  prior  research 
experience;  grade  point  average  in 
courses  relevant  to  program;  career 
plans;  honors  and  activities. 

Evaluation  of  .\pplicant  Institution's 
Commitment  to  Program  Gfjals  (30%): 
Includes,  but  is  not  limited  to, 
evaluation  of  the  following:  Institutions 
focus  on  AMO  physics,  materials 
science,  manufacturing  research  and  ail 
of  its  components,  including  but  not 
limited  to  engineering,  computer 
science,  physics,  and  mathematics; 
overlap  between  research  interests  of 
the  institution  and  NIST;  emphasis  on 
undei^raduate  hands-on  research; 
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undergraduate  participation  in  research 
conferences/programs;  on-campus 
research  facilities;  past  participation  by 
students/institution  in  such  programs; 
and  commitment  to  educate  women, 
minorities,  and  persons  with 
disabilities,  hi  the  spirit  of  a  true 
partnership,  successful  applicant 
institutions  will  be  encouraged  to 
contribute  some  partial  support  to  the 
program.  A  suggested  level  of 
participation  would  be  to  directly  cover 
student  travel  (one  round  trip  by 
common  carrier)  or  housing  costs 
(approximately  S2000):  stated  intent  to 
support  the  pcirticipating  students  at  a 
research  conference,  and/or  awarding  of 
academic  credit  for  the  student  research. 

In  recommending  applications  for 
funding,  the  program's  selecting  official 
will  take  into  consideration  the  results 
of  the  panel's  evaluations,  including 
rank,  the  needs  of  the  NIST  laboratories, 
and  the  selecting  official's  judgment  as 
to  which  applications,  when  the  slate  is 
taken  as  a  whole,  are  likely  to  best 
further  the  goals  of  the  SURF  Program. 
The  final  approval  of  selected 
applications  and  award  of  cooperative 
agreements  will  be  made  by  the  NLST 
Grants  Officer  based  on  compliance 
with  program  requirements  and  whether 
the  recommended  applicants  appear 
competently  managed,  responsible,  and 
committed  to  achieving  project 
objectives.  The  decision  of  the  Grants 
Officer  is  final. 

For  the  MSEL  Grants  Program. 
proposals  will  be  reviewed  in  a  two-step 
process.  First,  a  panel  of  at  least  three 
individuals  knowledgeable  about  the 
particular  scientific  area  described  in 
the  section  above  that  the  proposal 
addresses  will  conduct  a  technical 
review  of  proposals,  as  they  are  received 
on  a  rolling  basis,  based  on  the 
evaluation  criteria.  Second,  the  Division 
Chief  or  Center  Director  will  make  final 
award  selections.  In  making  final  award 
selections,  the  Division  Chief  or  Center 
Director  will  take  into  con.sideration  the 
results  of  the  panel's  evalua:ions. 
including  rank,  the  compatibiliiv  of  the 
applicant's  proposal  with  the  program 
objectives  of  the  particular  division  or 
center  that  the  proposal  addresses,  and 
the  Division  Chief  or  Center  Director  s 
judgment  as  to  which  applications, 
when  the  slate  is  taken  as  a  whole,  are 
likely  to  best  further  the  objectives  of 
the  MSEL  Granis  Program.  These 
objectives  are  described  above  in  the 
"Program  Objectives"  section  If  an 
award  is  made  to  an  applicant  that  diica 
not  receive  the  highest  srme  in  its 
category  by  tnchuical  reviewers,  the 
Division  Chief  or  Canter  Director  shall 
justify  the  selection  in  writing.  The  final 
approval  of  selected  applications,  and 


award  of  cooperative  agreements  will  be 
made  by  the  WST  Grants  Officer  based 
on  compliance  with  program 
requirements  and  whether  the 
recommended  applicants  appear 
competently  managed,  responsible,  and 
committed  to  achieving  project 
objectives,  the  decision  of  The  Grant; 
Officer  is  final. 

For  the  MSEL  Grtmts  Program,  the 
evaluation  criteria  the  technical 
reviewers  will  use  in  evaluating  the 
proposals  are  as  follows: 

1.  Rationality.  Reviewers  vrill 
consider  the  coherence  of  the 
applicant's  approach  and  the  extent  to 
which  the  proposal  effectivelv  addres-ies 
scientific  and  technical  issues. 

2.  Qualifications  of  Technical 
Personnel  Reviewers  will  consider  the 
professional  accomplishments,  skills. 
and  training  of  the  proposed  personnel 
to  perform  the  work  in  the  project. 

3.  Resources  Availabilitv.  Re\'iewers 
will  consider  the  extent  to  which  the 
proposer  has  access  to  necessary 
facilities  and  other  support  to 
accomplish  project  objectives. 

4.  Technical  Merit  of  Contribution. 
Reviewers  will  consider  the  potential 
technical  effecti\eness  of  the  proposal 
and  the  value  it  would  contribute  to  the 
field  of  materials  science  and 
engineering  and  neutron  researxJi. 

Each  of  these  factors  will  bo  given 
equal  weight  in  the  evaluation  process, 
except  where  much  of  the  work  is  to  he 
carried  out  at  NIST.  which  would  lower 
the  weight  of  criterion  3 

For  the  Fire  Research  Grunts  Program. 
all  proposals  are  assigned,  as  received 
on  a  rolling  basis,  to  the  appropriate 
group  leader  of  the  six  programs  listed 
above  in  the  program  description/ 
objectives.  Proposals  are  evaluated  for 
technical  merit  based  on  the  evaluation 
criteria  by  at  least  three  reiiewprs 
chosen  from  NIST  professionals, 
technical  exports  from  other  interested 
government  agencies,  and  experts  from 
the  fire  research  communilv  at  large. 
Both  the  technical  value  of  the  proposal 
and  th)-  relationship  of  the  work 
proposed  to  the  needs  of  the  specific 
program  are  taken  into  consideration  in 
the  group  leaders  r«ronunendalion  to 
the  Division  Chief.  In  making  the  final 
'elections,  the  Division  Chief  will  take 
inio  consideration  the  results  of  the 
evaluations,  the  scores  of  Ihn  reviewers, 
and  the  Division  Chiefs  judgment  as  tn 
which  applications  when  the  stale  is 
taken  as  a  whole,  are  likeh  to  licsi 
further  the  goals  of  the  Fire  Research 
Grants  Program.  The  final  approval  of 
selwlod  appliiatinns  and  award  of 
cooperative  .igreements  will  be  made  bv 
the  NIST  Grams  Officer  based  on 
compliance  with  program  requirements 
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and  whether  the  recommended 
applicants  appear  competently 
managed,  responsible,  and  committed  to 
achieving  project  objectives.  The 
decision  of  the  Grants  Officer  is  final. 
Applicants  should  allow  up  to  90  days 
processing  time. 

For  the  Fire  Research  Grants  Program, 
the  technical  evaluation  criteria 
includes  the  following; 

a.  Technical  quality  of  the  research:  0- 
35  points. 

b.  Potential  impact  of  the  results:  0-25 
points. 

c.  Staff  and  institution  capability  to  do 
the  work.  0-20  points. 

d.  Match  of  budget  to  proposed  work: 
0-20  points. 

Award  Period 

For  the  Precision  Measurement  Grants 
Program,  NIST  is  now  accepting 
applications  for  two  new  grants  in  the 
amount  of  $30,000  per  year  to  be 
awarded  for  the  period  October  1.  2000. 
through  September  30.  2001  (fiscal  year 
2001).  Each  grant  may  be  renewed  for 
up  to  two  additional  years:  however, 
future  or  continued  funding  will  be  at 
the  discretion  of  NIST  based  on 
satisfactory  performance,  continuing 
relevance  to  program  objectives,  and  (he 
availabUitv  of  funds. 

For  the  Physics,  MSEL  and  MEL  SURF 
Programs,  these  programs  are 
anticipated  to  run  between  May  22 
through  August  11.  2000;  adjustments 
may  be  made  to  accommodate  specific 
academic  schedules  (e.g..  a  limited 
number  of  lO-week  cooperative 
agreements). 

For  the  MSEL  Grants  Program, 
proposals  will  be  considered  for 
research  projects  from  one  to  three 
years.  When  a  proposal  for  a  multi-year 
award  is  approved,  funding  will 
generally  be  provided  for  only  the  first 
year  of  the  program.  If  an  application  is 
selected  for  funding,  I^JIST  has  no 
obligation  to  provide  any  additional 
funding  in  connection  with  that  award. 
Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST  Funding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  reverence  to  the  mission  of 
the  MSFL  program,  and  the  availability 
of  funds. 

For  the  Fire  Research  Grants  Program. 
proposals  will  be  considered  for 
research  projects  from  one  to  three 
years.  When  a  proposal  for  a  multi-year 
is  approved,  funding  will  initially  be 
provided  for  only  the  first  year  of  the 
program.  If  an  application  is  selected  for 
funding.  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 


connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC.  Funding  for  each 
subsequent  year  of  a  multi-year  proposal 
will  be  contingent  on  satisfactory 
progress,  continuing  relevance  to  the 
mission  of  the  NIST  Fire  Research 
Program,  and  the  availability  of  funds. 

Matching  Requirements 

Each  of  the  above  grants  programs 
does  not  involve  the  payment  of  any 
matching  funds,  with  the  exception  of 
the  Physics,  MSEL  and  MEL  SURF 
Programs,  which  use  cost-sharing  as  an 
evaluation  criterion. 

Application  Kit 

An  application  kit,  containing  all 
required  application  forms  and 
certifications  is  available  by  contacting: 
for  the  Precision  Measurement  Grants 
Program,  Ms.  Michelle  Hane,  (301)  975- 
4397;  for  the  Physics,  MSEL  and  MEL 
SURF  Programs,  Ms.  Anita  Sweigert, 
(301)  975—4200,  websites  for  each 
program's  application  kit  may  be 
accessed  through  the  following  website: 
http;//www.surf.nisLgov;  for  the  MSEL 
Grants  Program.  Ms.  Patty  Salpino. 
(301)  975-5731;  and  for  the  fire 
Research  Grants  Program,  Ms.  Sheilda 
Bryner,  (301)  975-5851.  The  application 
kit  includes  the  following: 
SF  424  (Rev  7/97) — Application  for 

Federal  Assistance 
SFA  424A  (Rev  7/97)— Budget 
Information — Non-Construction 
Programs 
SF  424B  (Rev  7/97) — Assurances — Non- 
Construction  Programs 
CD  511  (Rev  7/91>--Certification 
Regarding  Debarment,  Suspension, 
and  Other  Responsibility  Matters: 
Drug-Free  Workplace  Requirements 
and  Lobbying 
CD  512  (Rev  7/91)— Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying 
SF-LLL — Disclosure  of  Lobbying 

Activities 
CD-346 — Applicant  for  Funding 
Assistance 

Paperwork  Reduction  Act 

The  Standard  Form  424  and  other 
Standard  Forms  in  the  application  kit 
are  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  and  have 
been  approved  by  OMB  under  Control 
No.  0348-0043,  0348-0044,  0348-0040, 
and  0348-0046. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  tu  comply 


with  a  collection,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Additional  Requirements 

Primary  Application  Certifications 

All  primary  applicant  institutions 
must  submit  a  completed  form  CD-51 1 , 
"Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  must  be 
provided: 

1 .  Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  Section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

2.  Drug-Free  Workplace 

Grantees  (as  defines  at  15  CFR  part  26, 
Section  605)  are  subject  to  15  CFR  part 
26,  subpart  F,  "Government  wide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

3.  Anti-Lobhying 

Persons  (as  defined  at  15  CFR  part  28. 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

4.  Anti-Lobbying  Disclosure 

Any  applicant  institution  that  has 
paid  or  will  pay  for  lobbying  using  any 
funds  must  submit  an  SF-LLL, 
"Disclosure  of  Lobbying  Activities,"  as 
required  under  15  CFR  part  28, 
appendix  B. 

5.  Lower-Tier  Certifications 
Recipients  shall  require  applicant/ 

bidder  institutions  for  subgrants, 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD— 51?. 
"Certifications  Regarding  Debarment 
Suspension,  Ineligibility  and  Voluntary 


Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  NIST.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
NIST  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Name  Check  Reviews 

All  for-profit  and  non-profit 
apphcants  will  be  subject  to  a  name 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity.  Form  CD-346  must  be 
completed  for  all  personnel  with  key 
programmatic  or  fiduciary 
responsibilities. 

Pre-award  Activities 

Applicants  (or  their  institutions)  who 
incur  any  costs  prior  to  an  award  being 
made  do  so  solely  at  their  own  risk  of 
not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  may  have  been 
provided,  there  is  no  obligation  on  the 
part  of  NIST  to  cover  pre-award  costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  accepted  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
coimection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NIST. 

Past  Perfbrmanoe 

Unsatisfoctory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Falsa  Statements 

A  false  statement  on  an  application  is 

Cunds  for  denial  or  termination  of 
ds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full, 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  on  repayment  is 
received,  or 


3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Indirect  Costs 

Regardless  of  any  approved  indirect 
cost  rate  applicable  to  the  award,  the 
maximum  dollar  amoimt  of  allocable 
indirect  costs  for  which  the  DoC  will 
reimburse  the  Recipient  shall  be  the 
lesser  of: 

(a)  The  Federal  Share  of  the  total 
allocable  indirect  costs  of  the  award 
based  on  the  negotiated  rate  with  the 
cognizant  Federal  agency  as  established 
by  audit  or  negotiation;  or 

(b)  The  line  item  amount  for  the 
Federal  share  of  indirect  costs  contained 
in  the  approved  budget  of  the  award. 

For  the  Physics,  MSEL  and  MEL  SURF 
Programs,  no  Federal  funds  will  be 
authorized  for  Indirect  Costs  (IDC); 
however,  an  applicant  may  provide  for 
IDC  under  his/her  portion  of  Cost 
Sharing. 

Purchase  of  American-Made  Equipment 
and  Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  greatest 
practicable  extent,  to  purchase 
American-made  equipment  and 
products  with  fundiiig  provided  under 
this  program. 

Federal  Polices  and  Procedures 

Recipients  and  subrecipients  under 
each  of  the  above  grant  programs  shall 
be  subject  to  all  Federal  laws  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
financial  assistance  awards. 

Each  of  the  above  grant  programs  does 
not  directly  affect  any  state  or  local 
government. 

Applications  under  these  programs 
are  not  subject  to  Executive  Order 
12372,  "intergovernmental  Review  of 
Federal  Programs." 

Executive  Order  Statement 

This  funding  notice  was  determined 
to  be  "not  significant"  for  purposes  of 
Executive  Order  12866. 

Dated:  December  1. 1999. 
Karen  H.  Brawn, 
Deputy  Director. 

(PR  Doc.  99-31607  nlad  12-6-9S:  8:45  ami 
aaxsn  coos  ssio-is-a 


D6PARTMENT  OF  COMMERCE 

National  Instltut*  of  Standard*  and 
Tactmotogy 

Notica  of  Prospactiv*  Grant  of 
Exchiaiva  Patant  Ueanaa 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 


StlMHARY:  This  is  a  notice  in  accordance 
virith  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
hcense  world-wide  to  NlSTs  interest  in 
the  invention  embodied  in  U.S.  Patent 
AppUcation  09/058,182,  titled, 
"Microroughness-Blind  Optical 
Scattering  Instrument",  filed  April  10. 
1998;  NIST  Docket  No.  97-014US  to 
ADE  Corporation,  having  a  place  of 
business  at  80  Wilson  Way,  Westwood, 
MA.  The  grant  of  the  license  would  he 
for  all  fields  of  use. 

FOR  FURTKEn  INFOnHA'nON  CONTACT:  Dale 
D  Berkley,  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Program,  Building  820, 
Room  213,  Gaithersburg,  MD  20899. 

supnaieKTAflY  mforhation:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argument  which  estabUsh 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7  The 
availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register,  Vol.  63,  No.  131  (July  9, 1998), 

U.S.  Patent  application  09/058,182  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Secretary  of 
Commerce.  The  present  invention 
relates  to  a  microroughness-biind 
optical  scanner  for  detecting  particiilate 
contamiiution  on  bare  silicon  wagers 
focuses  p-polarized  light  onto  the 
surface  of  a  sample.  Scattered  light  is 
collected  througb  independently 
rotatable  polarizers  by  one  or  more 
collection  systems  uniformly  distributed 
over  a  hemispherical  shell  centered  over 
the  sample.  The  polarizer  associated 
with  each  collection  system  is  rotated  to 
cancel  the  corresponding  Jones  vector, 
thereby  preventing  detection  of 
microrougbness-scattered  light,  yielding 
higher  sensitivity  to  particulate  defects. 
The  sample  is  supported  on  a 
positioning  system  permitting  the  beam 
to  be  scanned  over  the  sample  sur&ce 
of  interest. 

Dated:  December  1. 19S9. 
Karen  H.  Brown, 
Deputy  Director. 

IFR  Ooc.  99-31682  Filed  12-6-99: 8:45  ami 
aajjMo  ccoc  ais-ii-« 


68332 


Federal  Register / Vol.  64.  No.  234/Tuesday,  December  7,  19g9/Notices 


Federal  Register /Vol.  64,  No.  234/Tuesday,  December  7,  1999 /Notices 


68333 


DEPARTME^f^  OF  COMMERCE 

National  Oceanic  and  Atinosptwrlc 
Administration 

(I.D.  0715996] 

IMagnuson-Stavans  Act  Provisions; 
Atlantic  Tuna  FIsharles;  Exempted 
Fishing  Permits  (EFPs) 

AGENCY;  National  Marine  Fisheries 

Service  {NMFS).  National  Oceanic  and 

.-Mmospheric  Administration  (NOAA). 

CommercB. 

ACTKM:  Applications  for  EFPs; 

extension  of  comment  period. 

SUMMARV:  On  November  4. 1999,  NMFS 
requested  comments  on  applications  for 
EFPs.  If  issued,  these  EFPs  would 
authorize  the  retention  of  Atlantic  tunas 
[other  than  bluefin  tuna)  by  vessels 
participating  in  the  coastal  driftnst 
fishery  for  Atlantic  bonito.  Comments 
were  requested  by  December  6. 1999. 
NMFS  is  extending  the  comment  period 
until  January  21.  2000.  in  response  to  a 
request  from  the  public  and  to  allow  for 
maximum  opportunity  to  provide 
comments  before  the  Hshery  starts  in  the 
spring  of  2000. 

DATES:  Written  comments  on  NMFS' 
consideration  to  issue  such  EFPs  must 
be  received  on  or  before  lanuary  21, 
2000. 

ADDRESSES:  Send  comments  to  Rebecca 
Lent,  Chief.  Highly  Migratory  Species 
Management  Division  CF/SFl),  NMFS. 
1315  East-West  Highway.  Silver  Spring, 
MD  20910.  Copies  of  the  EFP 
applications  and  the  regulations 
governing  issuance  of  EFPs  are  available 
from  this  address  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin.  978-281-9260;  fax: 
978-281-9340. 

SUPPLEMENTARY  INFORMATION:  On 
November  4,  1999,  NMFS  announced 
the  receipt  of  applications  for  EFPs  (64 
FR  60173).  If  issued,  these  EFPs  would 
authorize  the  retention  of  Atlantic  tunas 
(other  than  bluefin  tuna)  by  vessels 
participating  in  the  coastal  driftnet 
fishery  for  Atlantic  bonito.  NMFS 
anticipates  the  receipt  of  several  more 
EFP  applications  for  this  same  purpose. 
If  EFPs  are  issued  for  the  coastal  driftnet 
fishery.  NMFS  would  collect 
information  on  target  catch  and  bycatch 
and  assess  the  potential  impacts  of 
authorizing  driitnet  gear  for  certain 
Atlantic  Highly  Migratory  Species 
fisheries.  While  this  information  is 
being  collected,  issuance  of  EFPs  will 
reduce  regulatory  discards  of  Atlantic 
tunas.  NMFS  is  seeking  public  comment 
on  the  potential  impacts  of  issuing  EFPs 
for  the  purpose  of  landing  Atlantic 
tunas  (other  than  bluefin  tuna) 


incidentally  caught  in  the  coastal 
driftnet  fishery.  Background  and 
rationale  were  provided  with  the 
document  published  on  November  4, 
1999  (64  FR  60173),  and  are  not 
repeated  here. 

Authority:  16  U.S.C  971  et  saq.  and  1801 
et  seq. 

Daled:  Oecember  1. 1999. 
Bruce  C.  Morvlisad. 
Acting  Director.  Office  of  Sustainable 
Fisheries,  Sational  Marine  Fisheries  Service. 
[FR  Doc.  99-31671  Filed  12-6-99;  B:4S  am] 
■axMO  CODE  3S10-12-F 

DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Offlca 

Request/Petition  for  Specialized 
Concurrent  Hai>dllng  Procedure 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of  Commerce 
(DoC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
this  new  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  7,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Office  of  the 
Chief  Information  Officer.  Department 
of  Commerce.  Room  5027, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  or  via  the  Internet  at 
LEngelme@doc.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Magdalen  Greenlief.  U.S.  Patent  and 
Trademark  Office,  Office  of  the  Deputy 
Assistant  Commissioner  for  Patent 
Policy  and  Projects,  Crystal  Park  2,  Suite 
910,  Washington,  DC  20231.  by 
telephone  at  (703)  305-8813.  by 
facsimile  transmission  to  (703)  305- 
8825,  or  by  e-mail  to 
mgreenliefduspto.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Patent  and  Trademark  Office 
(PTO),  in  cooperation  with  the 
European  Patent  Office  (EPO)  and  the 
Japanese  Patent  Office  (fPO)  is 
conducting  a  pilot  program  for 
concurrent  searches  to  be  performed  on 
corresponding  applications  that  are  filed 
in  the  Trilateral  Offices  (PTO,  EPO.  and 
IPO).  The  emphasis  of  this  pilot 
program  is  to  promote:  (1 )  Greater 


mutual  understanding  and  further 
technical  cooperation  among  the 
Trilateral  Offices;  (2)  increased  sharing 
of  information  among  the  Trilateral 
Offices;  and  (3)  enhanced  knowledge 
transfer  with  respect  to  both  working 
methods  and  search  tools.  The  Trilateral 
Offices  agreed  to  limit  the  number  of 
applications  for  the  pilot  program  to  200 
applications.  The  Trilateral  Offices  are 
evaluating  the  program  to  determine 
whether  it  should  be  expanded  to 
include  other  types  of  applications. 
Prior  to  June  of  2000.  the  pilot  program 
will  be  evaluated  by  the  Trilateral 
Offices  to  determine  whether  it  should 
be  modified  or  expanded. 

To  assist  applicants  in  requesting 
participation  in  the  concurrent  search 
pilot  program,  the  PTO  has  created  a 
form  for  this  purpose.  The  form  may  be 
used  in  the  PTXD.  The  form.  "Request/ 
Petition  for  Specialized  Concurrent 
Handling  Procedure",  permits  the 
applicant  to  indicate  the  application 
numbers  and  filing  dates  of  the 
corresponding  applications  filed  in  the 
EPO  and  the  JPO.  to  indicate  when  the 
set  of  claims  for  concurrent  search  will 
be  filed,  and  to  authorize  whether  the 
PTO  can  communicate  with  the  EPO 
and  the  JPO  concerning  any  subject 
matter  of  the  U.S.  application  and 
whether  the  patent  examiners  may  use 
e-mail  to  communicate  with  each  other 
regarding  the  applications  referenced  in 
this  form. 

U,  Method  of  CoUection 

By  mail,  facsimile,  and  hand  carry 
when  the  individual  desires  to 
participate  in  the  information 
collection. 

in.  Data 

OMB  Number  None. 

Form  Number-  PTO  Form  No.  (form 
niunber  not  yet  assigned). 

Type  of  Review:  New  information 
collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms. 
Federal  state,  local  or  tribal  government. 

Estimated  Number  of  Respondents: 
200  responses  per  year. 

Estimated  Time  Per  Response:  It  is 
estimated  to  take  approximately  12 
minutes  to  complete  a  request/petition 
for  specialized  concurrent  handling 
procedure  for  a  particular  application. 

Estimated  Total  Annual  Burden 
Hours:  40  hours  per  year. 

Estimated  Total  Annual  Cost  Burden: 
SO  (no  capital  start-up/maintenance 
costs  expenditures  are  required).  S7,000 
per  year  is  estimated  for  salary  costs 
associated  with  respondents. 


Tide  of  (orni 

Estimated  time 
for lesponse 

Estimated      '      Estimated 
annual  bunlen           annual 
hours               responses 

Request/Petition  lor  Specialized  Concurrent  Handling  Procedure  

0.20 

40                       200 
40                       200 

Totals _ ., 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimise  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technolog)'. 

Comments  submitted  in  response  to 
this  notice  vnll  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  December  1, 1999. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer.  Office  of 
Management  and  Or^nization. 
IFR  Doc.  99-31644  Filed  12-6-99:  8;45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcefnant  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Bangladesh 

December  1, 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 


status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
virww.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority;  Section  204  of  the  Agricultural 
Act  of  19.=i6.  as  amended  (7  U.S.C  18S4); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the 
period  January  1 ,  2000  through 
December  31,  2000  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2000  period.  The  2000 
limits  for  certain  categories  have  been 
reduced  for  carryforward  applied  to  the 
1999  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niimbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  1. 1999. 
Conunlssioner  of  Customs. 
Department  of  the  Treasvry'.  Washington.  DC 
20229. 
Dear  CommissioDer:  Pursuant  to  Section 
204  of  the  Agricultural  Act  of  19S6.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1.  2000.  entry  into  the 
United  States  for  consumption  and 


withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  texUle  products  in  the 
following  categories,  produced  or 
manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  beginning  on 
January'  1.  2000  and  extending  through 
December  31,  2000.  in  excess  of  the  following 
levels  of  restraint: 


Category 


237 

331  ■ 

334 

335 

336«36 

338/339 _ 

340«40  ... 

341  

342/642 

347/348 , 

351/6S1 

352/652 

363 .. 

369-S'  

634 

635 

638/638 

641 

645/646  .__ 

647/648 

847 


Twelve-montti  restraint 
limit 


556.803  dozen 
1 .491 .902  dozen  pairs 
179,654  dozen. 
322,569  dozen 
545,802  dozen 
1,581.129  dozen 
3.780,151  dozen 
2.960.936  dozen 
541.800  dozen 
2.664.841  dozen 
860.491  dozen 
12,837.641  dozen 
30.326.998  numtiers 
2.032,841  kilograms- 
628,526  dozen 
407.211  dozen 
2.120.677  dozen. 
1.239.827  dozen 
498,017  dozen. 
1.676.002  dozen 
941.161  dozen 


'Category     369-S:     only     HTS     number 
6307.10.2065. 

The  limits  set  forth  above  ore  subiecl  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administiative  arrangeisents 
notified  to  the  Textiles  Monitoring  Body 

Products  in  the  above  categories  exported 
during  1999  shall  be  cjiarged  to  the 
applicable  category  limits  for  that  year  (see 
directive  daled  November  3. 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 

IFR  Doc  99-31628  Filed  12-6-49:  8:4S  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton.  Wool,  Man- 
Made  Fiber.  SIIK  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
ttie  Republic  of  Korea 

December  1,  1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTKM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  2000 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

.\mold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  4B2- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-58S0,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  462-3715. 
SUPPLEMENTARY  MFORMATION: 

Autbority;  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  1 1651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Korea  and  exported  during  the  period 
January  1,  2000  through  December  31, 
2000  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  ClolhinB  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
information  regarding  the  20OO 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
nf  Textile  Agrtfements 

Committee  for  the  ImplementaUon  of  Textile 
.Agreements 

December  1.  1999. 
Commissioner  of  Customs, 


Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3. 1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2000.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  titier.  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  tweive-month 
period  beginning  on  January  1.  2000  and 
extending  through  December  31,  2000,  in 
excess  of  the  following  levels  of  restraint: 


Categofy 

Twelve-month  restraint 
limit 

Group  1 

200-223,224-7'. 

400.451.237  Square 

224-02.  225- 

meters  equivalent. 

227,  300-326, 

36&-363, 

369pt. ',  400- 

414,464, 

469pf,  600- 

629,  666,  669- 

P».  669pt.»and 

670-0'.  as  B 

group. 

Sublavels  within 

Group  1 

200  

495,149  kilograms. 

201  

2,579,406  kitograms 

218    

10,036,826  square 
meters 

219    

9,139  226  square  me- 

ters 

224-V 

11,521,392  square 

meters 

300«01  

3,366,835  kilograms. 

313 

54.867.993  square 

meters. 

314  

30.591 .987  square 

meters 

315  

19,076,263  square 

meters. 

317/326  

20,390,373  square 

meters. 

363  

1,175,044  numbers 

410  

3,655,540  square  me- 

ters 

604  

423.311  kilograms. 

607  

1.204.421  kilograms. 

611  _ 

4,014,732  square  me- 

ters. 

613/614 

ters. 

617  

5,548,816  square  me- 

ters 

619«20 

97.293,588  square 

meters. 

624  

9,792,028  square  me- 

ters. 

62S«26«Z7«28/ 

17,129.520  square 

629. 

meters 

669-P 

2,463,840  kik»rams. 

Category 

Twelve-month  restraint 
limit 

Group  II 

237,  239pt»,  331- 

601 .631 ,374  square 

348,350-352. 

meters  equivalent 

359-H" 

359pt.'°.  431, 

433-438,440- 

448.  459-W", 

459pt'2,  631. 

633-652,  659- 

H  '3,  659-S '« 

and  659pt  '»,  gs 

a  group. 

Sublevels  within 

Group  II 

237 

66,584  dozen. 

239pt 

269,232  kitograms 

333/334/335  

301.105  dozen  ol 

whKh  not  more  than 

153.899  dozen  shall 

be  in  Category  335. 

336  

63,632  dozen 

338«39  

1,338,244  dozen 

340  

695,887  dozen  ol 

whteh  not  more  ttian 

361,327  dozen  shall 

be  In  Category  340- 
D'« 
190,764  dozen. 

341  

342/642  

242,015  dozen. 

345  

130,008  dozen. 

347/348  

495,149  dozen. 

350  

18,507  dozen. 

351/651  

254.243  dozen 

352  

197,845  dozen 

359-H  

2,850,154  kilograms. 

433  

14,138  dozen. 

434  

7^51  dozen 

435  

36,259  dozen 

436  

15,349  dozen 

438  

61 ,540  dozen 

440  

201.542  dozen 

442  

51,871  dozen 

443  

322,056  numbers. 

444  

56,524  numbers. 

445/446  

53,038  dozen 

447  

90,488  dozen 

448  

36,492  dozen 

459-W  

98.712  kilograms. 

631   

334.059  dozen  pairs. 

633*34/635  

1,370,466  dozen  o( 

which  not  more  than 

155,408  dozen  shall 

be  in  Category  633 

and  not  more  than 

579,156  dozen  shall 

be  in  Category  635 

636  

283,446  dozen 

638/639  

5,335,711  dozen. 

640-0" 

3,182,235  dozen. 

640-0"  „ 

2,651 ,862  dozen. 

641  „ 

1,072.055  dozen  of 

which  not  more  than 

40.494  dozen  shall 

be  in  Categoiy  641- 

Y'» 

643 

794,230  numbers. 

644  

1,194,885  numbers. 

645/646  

3,645,214  dozen. 

647/648  

1,366.796  dozen. 

650  

27,082  dozen 

659-H  

1,399,362  kitograms. 

659-S 

199,167  kilograms. 

Categoiy 

Twelve-month  restraint 
limit 

Group  III 

831,833-838, 

17.469,178  square 

840-844.  847- 

meters  equivalent 

858  and 

8S9pt^<>.  asa 

group 

Sublevel  within 

Group  III 

835 

29,217  dozen. 

Group  IV 

845  

2,315,056  dozen. 

846 

821,163  dozen 

Group  VI 

369-U670-1/ 

78,515,124  square 

870^'.  as  a 

meters  equivalent. 

group. 

Category 


Twelve-month  restraint 
limit 


'Category    224-V:     only    HTS    numbers 

5801.21.0000,  5801.23,0000,  5801,24.0000, 
5801,25,0010.  5801.25,0020,  5801,26,0010, 
5801,260020.  5801.31.0000,  5801.33.0000, 
5801,34,0000.  5801.35,0010.  5801.35.0020. 
5801,36.0010  ana  5801,36.0020. 

^Category  224-0:  all  remaining  HTS  num- 
bers in  Category  224. 

3  Category  369pt.;  all  HTS  numbers  except 
4202.12,4000,     4202.12.8020.    4202.12.8060, 

4202.92.3016,    4202.92.6091, 
(Categoiy  369-L): 

5601.21.0090.    570190  1020, 

5702,10,9020. 

570249,1080. 

5702,99-1090. 


5702,39,2010. 
5702,59,1000. 
5705,00.2020 


4202.92.1500. 
6307.90.9905. 
5601.10.1000. 
5701.90.2020. 
5702.49.1020, 
5702.99.1010. 
and  6406, 10,7700 

•Category  469pt :  all  HTS  numbers  except 
5601,29,0020.  5603.94.1010  and 

6406.10,9020. 

'Category  669-P:  only  HTS  numbers 
630632,0010.  6305,32.0020.  6305.33.0010, 
6305.33  0020  and  6305  39.0000. 

''Category  669pt :  all  HTS  numbers  except 
6305  32  0010.  6305.32.0020,  6305.33.0010. 
6305.33.0020.  6305.39.0000  (Category  669- 
P):  5601.10.2000,  5601.22.0090, 

560749.3000,  5607  50  4000  and 

6406.10.9040. 

'Category  670-O:  All  HTS  numbeis  except 
only  HTS  numbers  4202.12.8030. 
42(52.12.8070.  4202.92.3020.  4202.92.3031, 
4202.929026  and  6307.90.9907  (Category 
670-L). 

'Category  239pl.:  only  HTS  number 
6209.20,5040  (diapers). 

'Category  359-H;  only  HTS  numbers 
6505.90  1540  and  6505  90.2060, 

'"Category  359pt,:  all  HTS  numlwrs  except 
6505.90.1540.  6505.20.2060  (Categoiy  359- 
H):  and  6406.99,1550 

"Categoiy  459-W;  only  HTS  number 
6505  90.4090 

"Category  459pt.;  all  HTS  numbers  except 
6505904090  (Category  459-W): 

6405206030.    6405  20.6(560,    6405.20.6090, 
6406  99,1505  and  6406,99,1560. 

'3  Category  659-H  only  HTS  numbers 
6502.00.9030,  6504.00.9015,  6504.00  9060, 
6505.90.5090,  6505.90.6090.  6505  90.7090 
and  6505.90.8090. 

"Category  659-S;  only  HTS  numbeis 
6112.31.0010,  6112.31.0020,  6112.41.0010, 
6112.41.0020,  6112.41.0030,  611241.0040, 
6211.111010,  6211.11.1020,  6211.12.1010 
and  6211  12.1020. 


"Category  659pt.:  ail  HTS  numbers  except 
6502.00  9030.  6504  00.9016,  6504.00.9060. 
6505.90.5090.  6505.90.6090.  6505.90  7090. 
6505.90.8090  (Category  659-H). 

6112,31.0010.  6112.31,0020.  6112.41,0010. 
6112.41.0020.  6112.41.0030.  6112.41,0040, 
6211.11  1010,  6211,11.1020.  6211  12.1010. 
6211.12.1020  (CJategory  659-S): 

6406.99  1510  and  6406.99  1540. 

'6  Category  340-0:  only  HTS  numbers 
6205.2QJ2015.  6205.20.2020.  6205  20.2025 
and  6205.20,2030. 

"Ciategory  640-0.  only  HTS  numbers 
620530,2010.  6205  30-2020.  6205.30.2030. 
6205302040.  6205.90.3030  and 

620590-4030, 

"Category  640-0;  only  HTS  numbers 
6203.23.0080.  6203  29.2050.  6205.30  1000. 
6205.30.2050.  6205  30.2060.  6205.30.2070, 
6205.30.2080  and  621 1  33  0040. 

"Category  641-Y  only  HTS  numbers 
6204.23  0050.  6204.29.2030.  6206  40.3010 
and  6206,40.3025 

=^  Category  B59pt ;  only  HTS  numbers 
6115.198040.  6117.10.6020.  6212,10.5030. 
6212  10.9040.  6212.20.0030.  6212.30.0030. 
6212.90.0090.  6214.10.2000  and 

6214.90.0090. 

^'  Category  870:  Category  369-1.;  only  HTS 
numbers  4202.12.406o.  4202  12.8020, 
420212.8060,  4202.92.1500,  4202923016. 
4202.92.6091  and  630790.9905.  Categoiy 
670-L:  only  HTS  numt)eis  4202  12.8030. 
4202.12.8070.  4202.92.3020,  4202.923031, 
4202.92.9026  and  6307.90  9907 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  adjninistrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported  ^ 
during  1999  shall  be  charged  to  the 
applicable  category'  limits  for  that  year  (see 
directive  dated  (X'tober  14,  1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  lie  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factors  for  the  following 
merged  categories  are  listed  below: 


Categoiy 

Conversion  factor 
(Square  meters  equiv- 
alent/category unit) 

333/334«3S   ..-. 

369-U670-L«70  

633/634/635  

638/639  

33.75 
3.8 
34.1 
12.96 

In  carrying  out  the  above  dijecUons,  the 
Conlmissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Troy  H.  Oibb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  99-31629  Filed  12-6-99;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Pakistan 

December  1.  m^M 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustieas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION; 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Pakistan  and  exported  during  the  period 
January  1,  2000  through  December  31, 
2000  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Roimd  Agreement  on 
Textiles  and  Clothing  (ATC). 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Crifab. 

Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Oecember  I.  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  .\ct  of  1956,  as 
amended  (7  U.S.C.  1854):  ExecuUve  Order 
116S1  of  Match  3. 1972.  as  amended:  and  the 
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Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1 .  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  &om  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  (he  following  categories, 
produced  or  manufactured  in  Pakistan  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2000  and  extending 
through  Dacember  31,  2000,  in  exeats  of  the 
foUowing  limits: 


CMegwy 

Twelve-month  restraint 

limit 

SpeOflc  Nmits 

219 

9,940.726  square  me- 

tera. 

226/313 

140.701.964  square 

meters 

237 . 

483,480  dozen 

239pt'  

2,088,022  kilograms. 

314 

7.229,618  square  me- 

ters. 

315 

91,783,066  square 

meters 

317/617 „. 

38,850,753  square 

meters. 

331/631  

2,960,960  dozen  pairs. 

334«34 _ 

265,570  dozen. 

33S«3S „.. 

441 .006  dozen 

336«36 

580,177  dozen. 

338 

5.835,884  dozen 

339 „. -.. 

1,843,441  dozen 

340«40 

773,570  dozen  of 

wtiich  not  more  Itian 

290,088  dozen  shall 

Em  inCategones 

340-O«40-O» 

341/841  

870,265  dozen. 

342*42 

430.736  dozen. 

347/348 

961 .683  dozen. 

351/651  

386.784  dozen. 

352«52 „ 

966.961  dozen. 

359-C«58-C»  

1,740.531  kitograms. 

360 

6,213,382  numbers 

361  

7,224,862  numbers 

363 

52,422,074  numbers. 

3e9-f/3«9-P* 

2.900.884  kilograms. 

369-R> 

13.537.461  kilograms. 

36fr-S« -.. 

885.661  kilograms 

813/614 __ 

27.860.280  square 

meters 

615 

29.638.590  square 

meters 

Category 

Twelve-rDonlh  restraint 
limit 

625/626*27/628/629 

91.155.065  square 

meters  ol  which  not 

more  than 

45.577.534  square 

meters  shall  be  in 

Category  625:  not 

more  ttian 

45.577.534  square 

meters  shall  be  in 

Category  626;  not 

more  than 

45.577.534  square 

meters  shall  be  in 

Category  627;  not 

more  than  9,429.835 

square  meters  shall 

be  in  Category  628; 

and  not  more  than 

45.577.534  square 

meters  shall  be  in 

Category  629 

638/639 „ 

529.768  dozen 

647/648 

1.004.420  dozen 

666-P'  

85B.484  Wtograins. 

666-S'  

4,544,917  kilograms 

239pl       only     HTS     number 


'Category 
6209.20.5040  (diapers) 

'Category  340-0  or<ly  HTS  numbers 
6206.20l015.  6205.20.2020,  6205.20.2025 
and  6205.20.2030;  Category  640-0:  only  HTS 
numbers  6205.30.2010,  6205  30  2020, 
6205.30.2030.  6205302040.  6205.90  3030 
and  6205  90  4030 

^Category    359-C:     only     HTS    numbers 
610342.2025,    610349.8034.    6104.62  1020. 
6114  20  0048.    6114.20,0052. 
620342.2090.    6204622010. 
6211.32.0025  and 

Category    6S9-C:    only    HTS 

6103.43.2020. 

6103.49.8038. 
6104.63.1030. 
6114.30.3044. 

6203  43.2090. 

6204  63.1510. 
6211  33.0010. 


6104.69  8010. 

6203  42.2010. 

6211  32.0010. 

6211.42  0010; 

numbers        6103.23.0055. 

610343.2025.    6103.49.2000, 


6104.631020. 
6104.69.8014. 
6203.43.2010, 
6203491090, 
6210.10,9010. 
and  6211.43  0010. 

•Category  369-F  only  HTS  number 
6302.91.0045:  Category  369-P:  only  HTS 
numbers  6302.60  OOIO  and  6302.91.0005. 

369-R:     only     HTS     numljer 


6104.691000, 
611430  3054 
6203.49.1010. 
6204.69.1010. 
6211.33.0017 


'Category 
6307.10.1020 

■Category 
6307.10.2005 


369-S:     only     HTS     number 

666-P:  only  HTS  numtwrs 
6302.22.~1010.  6302.221020.  6302.22.2010. 
6302.321010,  630232.1020.  6302.32.2010 
and  6302  32.2020 

•Category  666-S:  only  HTS  numbers 
6302221030,  6302221040,  6302.22.2020, 
6302.321030.  6302  32  1040.  6302.32.2030 
and  6302.32.2040 

The  limits  set  forth  above  are  subjecl  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  3.  1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  I^co. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Oibb. 

Chairman.  Committee  for  the  tmptementation 
of  Textile  Agreements. 
[FR  Doc.  99-31630  Filed  12-6-99:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcamant  of  Import  Ractralnt 
Limit!  tor  C«rtain  Cotton,  Wool,  Man- 
Mada  FIbar,  Silk  Bland  and  Othar 
Vagatabia  FIbar  Taxtllaa  and  Taxtlla 
Producta  Producad  or  Manulacturad  In 
Thailand 

December  1.  1999. 

aqency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnOM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  IMTE:  lanuary  1,  2000. 

FOR  FURTHER  MFORHATIOM  CONTACT:  RoSS 

Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Comment.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  C}uota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  MFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1BS4): 
Executive  Order  116S1  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Thailand  and  exported  during  the 
period  January  1 ,  2000  through 
December  31,  2000  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Clhairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits.  Carryforward  used  will 
be  charged  to  the  2000  limits  as  it  is 


used.  The  limit  for  Category  603  will 
begin  on  lanuary  1 ,  2000  and  extend 
through  September  30,  2000, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998), 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommUtee  for  the  IntplemenlaUon  ofTextile 
Agreements 
December  1.  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Deal  Commissioner  Ihirsuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
1 1651  of  March  3,  1972,  as  amended,  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1.  2(M)0,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2000  and  extending 
through  December  31,  2000:  and  the  nine- 
month  period  beginning  on  lanuary  1,  2000 
and  extending  through  September  30,  2000 
(Category  603),  in  excess  of  the  following 
limits: 


Category 

Twelve-month  restraint 
limit 

Level  not  in  a  Group 

239pt. '  

2,151.014  kilograms. 

Levels  in  Group  1 

200 

1,403.884  kilograms. 

218 

21,914.934  square 

meters. 

219 

7.487.390  square  me- 

ters. 

300 

5,615.543  kilograms. 

301-P» 

5.615,543  kilograms 
1,123.110  kilograms 

301-O> „ 

313-0* 

26.205.863  square 
meters. 

314-0' 

59,899,113  square 
meters. 

315-0" 

37.436.945  square 

meters. 

317-0A326-O'  ........ 

15.716,392  square 

meters. 

363 

24.334.015  numbers 

369-0* 

267.675  kilograms. 

369-S" 

374,369  kilograms. 

603 „... 

1,853.940  kilograms 

Category 

hmit 

604 

875.897  kilograms  of 
which  not  more  than 

561.554  kilograms 

shall  be  in  Category 

604-A«'. 

607 

3,743,692  kilograms 

611-0"  _.... 

13.363.740  square 

meters 

613/614/615 

56.579.007  square 
meters  of  which  not 

more  than 

32.944.512  square 

meters  shall  be  in 

Categones  613/615 

and  not  more  than 

32.944.512  square 

meters  shall  be  in 

Category  614 

617 

20,431 .307  square 
meters. 

619 

6,423.312  square  me- 

ters. 

620 

8,423.312  square  me- 

ters. 

62S«26/627/628«29 

16.502.210  square 

meters  ol  which  not 

more  than 

13,102.931  square 

meters  shall  be  in 

Category  625 

669-Pi'  

7.896.757  kilograms. 

Group  II 

237,  331-348,  350- 

343,465,758  square 

352.  359-H". 

ineters  equivalent 

359pt  ".  431, 

433-438,440, 

442-448. 

459pt.  "5,  631. 

633-652.  65&- 

H'6,  659pt.", 

831.833-838, 

840-858  and 

859pt.  '8.  as  a 

group 

Sublevels  in  Group  II 

331/631  

2,043,335  dozen  pairs 

334/634  

730,021  dozen 

335«35«35  

580,272  dozen 

336«36  

374,369  dozen 

338/339  

2,136,871  dozen. 

340  . 

341/641  

342^42  

345  

347/348/847  ... 

351/651  

359-H«59-H  . 

433  

434  

435  

438  

442  

638/639  

640  

645/646  

647/648  


336.933  dozen. 
795.535  dozen 
692.584  dozen. 
355.651  dozen 
978.039  dozen. 
280.776  dozen 
1 .642.389  kilograms 
9.924  dozen 
12.250  dozen 
55.665  dozen 
18.375  dozen 
21 .338  dozen 
2.518.456  dozen 
617.708  dozen 
374.369  dozen. 
1.332.755  dozen. 


'Category     239pt :     only     HTS     number 
6209.20.5040  (diapers). 

2  Category     301 -P:     only 
5206.210000.    5206.22.0000. 
5206.240000.    5206.25.0000, 
5206.420000.     5206.43.0000 
and  5206.45.0000. 


HTS  numbers 
5206.23.0000. 
5206.41.0000. 
5206  44.0000 


'Cal 
5205-21  5020, 
5205.22.0090. 
5205J24.0020 
5205.26.0090, 
5205.28.0020. 
5205.41.0090. 
5205.43.0020, 
5205.44.0090. 
5205.47.0020 


301-O;    only    HTS    numbers 
5205.21.0090.    5206.22.0020. 


5205.23.0020.  5205.23.0090. 
5205.24.0090.  5205.26.0020. 
5205.27.0020.  5205570090 
5205  28.0090.  5205  410020, 
520542.0020  5205  42  0090 
5205430090.  5205  44  0020. 
5205  46  0020.  5205  46  0090. 
520547.0090.  5205  48.0020 
and  5205.48.0090, 

•Category  313-0:  all  HTS  numbers  except 
5208.52.3035.  5208.52  4035  and 

5209.516032 

^Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

^Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

'Category  317-0:  all  HTS  numbers  except 
5208.59.2085;  Category  326-0:  all  HTS  num- 
bers except  5208  592015.  5209.59  0015  and 
5211.59.0015 

369-0:     only    HTS    numbers 
6302.91  ( 


I  0005 


and 


369-S:     only     HTS     number 


°  Category 

6302.60.0010, 

6302.91.0045. 

"Category 
6307.105005. 

'"Category  604-A:  only  HTS  number 
5509.32.0000. 

"Category  611-0:  all  HTS  numt)ers  exoepi 
5516.14.lS»5.  5516.140025  and 

5516.14.0065. 

'^Category  669-P:  only  HTS  numbers 
6305.32.0010.  6305.32.0020.  630533.0010. 
6305.33.0020  and  6305.39.0000 

"Category  359-H:  only  HTS  numbers 
6505.90.1540  and  6505  90  2060 

'*  Category  359pt.  all  HTS  numbers  except 
6505.901540  6505  90.2060  (Category  359- 
H):  and  6406.99  1550 

"Category  459p1  all  HTS  numbers  except 
6405.20.&30.  6405.206060.  6405.206090. 
6406.99.1505  and  6406  99  1560. 

"Category  659-H:  only  HTS  numbers 
650200.9030.  6504.009015.  6504.00  9060 
6505.905090.  6505.90.6090.  650590.7090 
and  6505.90.8090 

"Category  659pL;  all  HTS  numbers  except 
6502.00.m30.  6504.00.9015.  6504  00  9060 
6505.90.S0S0.  K05.90.6090.  6505  90  7090. 
6505.90.8090  (Category  659-H) 

6406.99.1510  and  6406  99.1540 

'"Category  859pt  only  HTS  numbers 
6115.19.8040.  611710.6020.  6212.10.5030. 
6212.10.9040.  6212.20.0030.  5212.30.0030. 
6212.90.0090.  6214  10.2000  and 

6214.90.0090. 

The  limits  set  forth  above  are  subiect  to 
adiustment  pursuant  to  the  provisions  of  the 
•ATC  and  administrative  arrangements 
notified  to  Ihe  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  [see 
directives  dated  October  27.  1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  thai  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factors  for  merged 
Categories  3S9-H/659-H  and  638/639  are 
11.5  and  12.96.  respectively. 

In  carrying  out  the  above  directions.  Ihe 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
(o  include  enlr)'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  Ihe  foreign  affairs 
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exception  of  the  mlemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  99-31631  Filed  12-6-99;  8:45  am) 
aUJNO  COOC  3S10-0R-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

lOMB  Control  No.  9000-01 4S] 

Proposed  Collection:  Comment 
Request  Entitled  Use  of  Data  Universal 
Numbering  System  (DUNS)  as  Primary 
Contractor  Identification 

AGENCIES:  Department  of  Defense  POD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0145). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Use  of  Data  Universal 
Numbering  System  PUNS)  as  Primary 
Contractor  Identification.  This  OMB 
clearance  expires  on  March  31 .  2000. 
DATES:  Comments  may  be  submitted  on 
or  before  February  7.  2000. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
F.'VR  Secretariat  (MVRS).  1800  F  Street. 
NW.  Room  4035.  Washington.  DC 
20405 

FOfl  FURTHER  INFORMATION  CONTACT: 
Linda  Klein.  Federal  Acquisition  Policy 
Division.  GSA.  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Data  Universal  Numbering 
System  (DUNS)  number  is  the  number 
the  Government  uses  to  identify 
contractors  in  reportiiig  to  the  Federal 


Procurement  Data  System  (FPDS).  The 
FPDS  provides  a  comprehensive 
mechanism  for  assembling,  organizing, 
and  presenting  contract  placement  data 
for  the  Federal  Government.  Federal 
agencies  report  data  to  the  Federal 
Pnxnuement  Data  Center  that  collects, 
processes,  and  disseminates  official 
statistical  data  on  Federal  contracting. 
Contracting  officers  shall  report  a 
Contractor  Identification  Number  for 
each  successful  offeror.  A  DUNS 
number,  which  is  a  nine-digit  number 
assigned  by  Dun  and  Bradstreet 
Information  Services  to  an 
establishment,  is  the  Contractor 
Identification  Number  for  Federal 
contractors. 

The  DUNS  number  reported  must 
identify  the  successful  offeror's  name 
and  address  exactly  as  staled  in  the  ofi'er 
and  resultant  contract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
50,400;  responses  per 
respondent(rounded),  4.01;  total  aimual 
responses.  202,400  preparation  hours 
per  response,  .0205  (averaged);  and  total 
response  burden  hours,  4,347. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  Washington,  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  OMB  Control  No.  9000-0145,  Use  of 
Data  Universal  Numbering  System 
(DUNS)  as  Primary  Contractor 
Identification,  in  all  correspondence. 

Elated:  December  2.  1999. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
IFR  Doc  99-31642  Filed  12-6-99;  8:45  ara| 
BIIAJNO  CODE  6(20-M-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0026] 

Proposed  Collection:  Comment 
Request  Entitled  Change  Order 
Accounting 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0026). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Change  Order  Accounting. 
This  OMB  clearance  expires  on  March 
31,2000. 

DATES:  Comments  may  be  submitted  on 
or  before  February  7.  2000. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102,  NEOB, 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street. 
NW,  Room  4035.  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT! 
Linda  Klein.  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3725. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  clause  52.243-6,  Change  Order 
Accoimting,  requires  that,  whenever  the 
estimated  cost  of  a  change  or  series  of 
related  changes  exceed  $100,000,  the 
contracting  officer  may  require  the 
contractor  to  maintain  separate  accoimts 
for  each  change  or  series  of  related 
changes.  The  account  shall  record  all 
incurred  segregable,  direct  costs  (less 
allocable  credits)  of  work,  both  changed 
and  imchanged,  allocable  to  the  change. 
These  accounts  are  to  be  maintained 
until  the  parties  agree  to  an  equitable 
adjustment  for  the  changes  or  until  the 
matter  is  conclusively  disposed  of  under 
the  Disputes  clause.  This  requirement  is 
necessary  in  order  to  be  able  to  accoimt 


propnly  for  costs  associated  with 
changes  in  supply  and  research  and 
development  contracts  that  are 
technically  complex  and  incur 
numerous  changes. 

B.  Annual  Reporting  Burden 

PubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
revievnng  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
8.750;  responses  per  respondent,  18; 
total  annual  responses.  157,500; 
preparation  hours  per  response,  .084; 
and  total  response  burden  hours, 
13,230. 

C.  Annual  Recordkeeping  Borden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
8.750:  hours  per  recordkeeper,  1.5;  total 
recordkeeping  burden  hours,  13,125; 
and  total  burden  hours  26.355. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  Washington,  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  OMB  Control  No.  9000-0026, 
Change  Order  Accoimting,  in  all 
correspondence. 

Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
IFR  Doc.  99-31643  Filed  12-6-99: 8:4S  am] 
aaisra  coos  «»-w-r 


DEPARTMENT  Of  DEFENSE 

Department  of  (he  Navy 

Meeting  of  the  Board  of  Visitor*  to  the 
U.S.  Naval  Academy 

AOENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 


:  The  U.S.  Naval  Academy 
Board  of  Visitors  will  meet  to  make  such 
inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  aAiirs,  and 
academic  methods  of  the  Naval 
Academy.  During  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 
investigations,  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 


privacy.  The  executive  session  of  this 
meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Friday,  December  10, 1999  bom  8:30 
a.m.  to  11:45  p.m.  The  closed  Executive 
Session  will  be  from  10:50  a.m.  to  11:45 
a.m. 

AOOflESSES:  The  meeting  will  be  held  in 
the  Bo  Coppedge  Room  of  Aliomni  Hall 
at  the  U.S.  Naval  Academy,  Annapolis 
MD. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Lieutenant  Conunander  Thomas  E. 
Osbom,  Executive  Secretary  to  the 
Board  of  Visitors,  Office  of  the 
Superintendent,  U.S.  Naval  Academy. 
Annapolis,  MD  21402-5000,  (410)  293- 
1503. 

SUPPLEMENTARY  MFORHATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  executive  session  of 
the  meeting  vrill  consist  of  discussions 
of  information  which  pertain  to  the 
conduct  of  various  midshipmen  at  the 
Naval  Academy  and  internal  Board  of 
Visitors  matters.  Discussion  of  such 
infbnnation  cannot  be  adequately 
aagngaladfiom  other  topics,  which 
piedude*  opening  the  executive  session 
of  this  meeting  to  the  public.  In 
accordance  with  S  U.S.C.  App.  2, 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
special  committee  meeting  shall  be 
partially  closed  to  the  public  because 
they  will  be  concerned  with  matters  as 
outlined  in  section  552(h)(2),  (5),  (6), 
and  (7)  of  title  5,  U.S.C.  Due  to 
unavoidable  delay  in  administrative 
processing,  the  normal  IS  days  notice 
could  not  be  provided. 

Dated:  December  1, 1999. 
|.L.  Roth. 

Lieutenant  Commander, 
fudge  Advocate  General's  Corps, 
U.S.  Navy.  Federal  Hegister  Liaison  Officer. 
IFR  Doc.  99-31692  Filed  12-3-99;  8:45  am) 
aauM  COOC  ssis-TF-u 


DEPART1KNT  Of  EDUCATION 

Notice  of  Pfopo— d  infonnation 
Collection  Raquects 

AGENCY:  Department  of  Education. 


f:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
InfonnaUon  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
7,2000. 


SUPPLEMENTARY  MFORMATKJN:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
■waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perfbm  its 
statutory  obligations.  The  Leader, 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fiequency  of 
collection;  and  (6)  RejMrting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  pubhc  comment 
addressing  the  follovnng  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  Will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  Is  the  estimate 
of  burden  accurate;  (4)  How  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  bow  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  1. 1999,' 
WUliuB  Burrow. 

Leader.  Information  Management  Group. 
Office  of  the  Chief  Infonnation  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Reinstatement 

TiOe:  William  O.  Ford  Federal  Direct 
Loan  Program  General  Forbearance 
Request  Form. 

Frequency:  On  Occasion. 

Affected  Public:  Businesses  or  other 
for-profit  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  666.000. 

Burden  Hours:  132.000. 

Abstract:  William  D.  Ford  Federal 
Direct  Loan  Program  borrowers  will  use 


68340 


Federal  Register /Vol.  64,  No.  234 /Tuesday.  December  7,  1999 /Notices 


Federal  Register / Vol.  64,  No.  234 /Tuesday,  December  7,  1999 /Notices 


68341 


this  form  to  request  a  forbearance  on 
their  loans  when  they  are  willing  but 
unable  to  make  currently  scheduled 
payments  because  of  a  temporary 
financial  hardship. 

Requests  for  copies  of  the  proposed 
infonnation  collection  request  shoiUd  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue. 
SW.  Room  5624,  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
OaO_IMG_Issues©ed.gov  or  should 
be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Joseph  Schubart  at  (202)  708-9266  or 
electronically  mailed  to  him  at  his 
internet  address  foe — Schubart^d.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc  99-31585  Filed  12-6-99;  8:45  am) 

MLUHQ  COOC  WOO-OI-r 


DEPARTMENT  OF  EDUCATION 

Submisalon  for  0MB  Raviaw; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
6,2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  1 7th 
Street.  NW.  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL®OMB.EOP.GOV. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 


infonnation  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  Oh>C3  invites 
public  conunent. 

Dated:  December  1.  1999. 
William  E.  Burrow, 

Leader  Information  Management  Croup, 
Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Reinstatement 

Title:  The  Leveraging  Educational 
Assistance  Partnership  (LEAP)  Program 

Frequency:  Annually 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burden  Hours:  224. 

Abstrxjct:  The  LEAP  Program  uses 
matching  Federal/State  funds  to  provide 
a  nationwide  system  of  grants  to  assist 
postsecondary  education  students  with 
substantial  Hnancial  need.  On  this 
application  the  states  provide 
information  the  Department  requires  to 
obligate  program  funds  and  for  program 
management.  The  signed  assurances 
legally  bind  the  states  to  administer  the 
program  according  to  regulatory  and 
statutory  requirements. 

Requests  for  copies  of  the  proposed 
infonnation  collection  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO_IMG_Issues©ed.gov  or  should 
be  faxed  to  202-708-9346. 

Questions  regarding  burden  and/or- 
the  collection  activity  requirements 
should  be  directed  to  SCHUBART  at 
(202)  708-9266.  Individuals  who  use  a 
telecommimicatioos  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  99-31584  Filed  12-6-99;  8:45  ami 
■ajJMG  CODE  tooMn-P 

DEPARTMENT  OF  EDUCATION 

Submission  (or  OMB  Review; 
Comment  Raquoat 

agency:  Department  of  Education. 

SUMMARY:  The  Leader,  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

dates:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
6,2000. 

addresses:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Darmy  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  1 7th 
Street,  NW.  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFELeOMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Stale  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Croup.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1 )  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  December  2. 1999. 
William  E.  Burrow, 

Leader,  Information  Management  Group. 
Office  of  the  Chief  Information  Officer 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Extended  Services  Study, 
Supported  EmpiojTnent  Consortium 
(SC). 

Frequency:  Quarterly. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Govt,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses;  20. 
Burden  Hours:  158. 

Abstract:  The  purpose  of  this  effort  is 
to  collect  information  related  to  the 
nature  and  extent  of  extended  services 
that  are  being  delivered  to  a  large 
sample  of  supported  employment 
consumers.  Frequency  and  intensity  of 
extended  services  will  be  related  to 
participants'  employment  retention  and 
career  advancement. 

Requests  for  copies  of  the  proposed 
infonnation  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education.  400  Maryland  Avenue. 
SW,  Room  5624,  Regional  Office 
Building  3.  Washington.  D.C.  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
OaO_IMG_Issues®ed.gov  or  should 
be  faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila_Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  99-31614  Filed  12-6-99;  8:45  am) 
BILUNQ  COOC  WOO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ICOO-716-001,  FERC-71fl 

Agancy  Information  Collection  Under 
Review  by  the  Office  of  Management 
andSudgat 

December  1.  1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  request  submitted  for 

review  to  the  Office  of  Management  and 

Budget. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  nude  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  Any  interested  person  may 
file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below. 

The  Commission  has  indicated  in  this 
submission  that  it  received  no 
comments  in  response  to  an  earlier 
Federal  Register  notice  of  July  29, 1994 
(64  FR  41099). 

DATES:  Comments  must  be  filed  on  or  by 
January  26,  2000. 

ADDRESSES:  Address  comments  to  the    . 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention;  Federal  Energy 
Regulatory  Commission  Desk  Officer, 
725  17th  Street,  N.W.,  Washington.  DC 
20503.  A  copy  of  the  comments  should 
also  be  sent  to  the  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Chief  Information  Officer.  Attention: 
Mr.  Michael  Miller.  888  First  Street. 
N.E.  Washington.  D.C.  20426.  Mr.  Millar 
may  be  reached  by  telephone  at  (202) 
208-1415  and  by  e-mail  at 
mike.miller@ferc.fed.  us. 

SUPPLEMENTARY  INFORMATION: 

Description;  The  energ\'  information 
collection  submitted  to  OMB  for  re\iew 
contains: 

1.  Collection  of  Information:  FtKC- 
716  "Good  Faith  Request  for 
Transmission  Service  and  Response  by 
Transmitting  Utility  under  Sections 
2n(a)  and  213(a)  of  the  Federal  Power 
Act"  (Policy  statement). 

2.  Sponsor:  Federal  Energ}'  Regulatory 
Commission. 

3.  Control  No.:  1902-0170.  The 
Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
this  mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  implement  the  statutory' 
provisions  of  Sections  211  and  213  of 
the  Federal  Power  Act  (FPA)  as 
amended  and  added  by  the  Enei^ 
Policy  Act  of  1992.  The  information  is 
not  filed  with  the  Commission, 
however,  the  request  and  response  may 
be  analyzed  as  part  of  a  Section  211 
proceeding.  This  collection  of 
information  covers  the  information  that 
must  be  contained  in  the  request  and 
the  response.  The  Energy  Policy  Act  of 


1992  amended  Section  211  of  the  FPA 
and  expanded  the  Commission's 
authority  to  order  transmission  service. 
Under  the  re\*ised  Section  211.  the 
Commission  may  order  transmission 
services  if  it  finds  that  such  action 
would  be  in  the  public  interest,  would 
not  unreasonably  impair  the  continued 
reliability  of  electric  systems  affected  by 
the  order,  and  would  meet  the 
requirements  of  amended  section  21 1  of 
the  FPA. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  10  electric 
utilities.  Federal  power  marketing 
agencies  or  any  other  person  generating 
energy  for  sale  or  resale. 

6.  Estimated  Burden:  1.000  total 
burden  hours.  10  respondents,  1 
response  annually.  100  hours  (20  hours 
for  the  transmission  requestor  and  80 
hours  for  the  transmitting  utility's 
response)  average. 

StatutoTT  Authority:  Section  2111a).  212. 
213(a)  of  the  Federal  Power  Act.  16  U.S.C. 
824i-l,  and  Sections  721-723  of  the  Energy 
Policy  Act  of  1992.  (PL.  102-486) 
Un%raad  A.  Watson,  Ir.. 
Acting  Secretary. 

IFR  Doc.  99-31579  Filed  12-6-99;  8.45  ami 
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DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC00-716A-001,  FERC-716A] 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

December  1. 1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  request  submitted  for 

review  to  the  Office  of  Management  and 

Budget. 

StMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy'  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission,  as 
explained  below  The  Commission  has 
indicated  in  this  submission  that  it 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  July 
29.  1999  (64  FR  441098-41099). 
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DATES:  Comments  must  be  filed  on  or 
before  January  6.  2000. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  AfCairs, 
Attention:  Federal  Energy  Commission 
Desk  Officer.  725  17th  Street.  ^rW. 
Washmgton.  DC  20503.  A  copy  of  the 
comments  should  also  be  sent  to  the 
Federal  Energy  Regulatory  Commission, 
Office  of  the  Chief  Information  Officer, 
Attention:  Mr.  Michael  Miller,  888  First 
Street.  NE..  Washington.  DC  20426.  Mr. 
Miller  may  be  reached  by  telephone  at 
(202)  208^1415  and  by  e-mail  at 
mike.miller^ercfed.us. 
SUPPI.EMENTARY  INFORMATION: 

Description:  The  energy  information 
collection  submitted  to  OMB  for  review 
contains: 

1.  Collection  of  Information:  FERC- 
716A.  "Application  for  Transmission 
Services  under  Section  211  of  the 
Federal  Power  Act". 

2.  Sponsor  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0168.  The 
Commission  is  now  requesting  that 
OMB  approve  a  three  year  extension  of 
these  mandatory  information  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA)  as  amended  and  added  by  the 
Energy  Policy  Act  of  1992.  The 
Commission  uses  the  information 
collected  to  ensure  that  the 
requirements  set  forth  in  section  211(a) 
of  the  FPA  have  been  met  i.e.  that  a 
request  for  transmission  service  has 
been  made  by  the  applicant  to  the 
transmitting  utility  at  least  60  days  prior 
to  tiling  the  application  with  the 
Commission  and  that  all  affected  parties 
have  been  notified.  Specifically.  Section 
211(a)  as  provided  for  by  the  Energy 
Policy  Act  of  1992,  authorizes  the 
Commission  to  issue  an  order  directing 
transmission  services  only  after  a  person 
applying  for  the  order  ha.":  requested  the 
transmission  service  from  the 
transmitting  utility  at  least  60  days  prior 
to  applying  to  the  Commission. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  10  electric 
utilities.  Federal  power  marketing 
agencies  or  any  other  person  generating 
electric  energy  for  sale  or  resale  to  apply 
for  an  order  requiring  a  transmitting 
utility  to  provide  transmission  services 
to  the  applicant. 

6.  Estimated  Burden:  25  total  burden 
hours,  10  respondents,  1  response 


annually.  2.5  hours  per  response 
(average). 

Statutorr  Authority:  Section  211(a),  212. 
213(a),  of  the  Federal  Power  Act,  16  U.S.C. 
824i-l.  and  Sections  721-723  of  the  Energy 
Policy  Act  of  1992.  (P.L.  102-I86). 
Linwood  A.  Watsoo,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-31580  Filed  12-6-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coinmlsslon 


(Docket  No.  RP98-206-OOS] 

Atlanta  Gas  LIglit  Company;  Notice  of 
Technical  Conference 

December  1.  1999. 

Take  notice  that  a  technical 
conference  will  be  held  on  December 
17. 1999.  at  10:00  a.m.,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 
20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

IFR  Doc  99-31576  Filed  12-6-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


(Docket  Nos.  ER99-«470-00a  and  ELOO-18- 
000] 

Commonwealtti  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indian;  Notice  of  Initiation  of 
Proceeding  and  Refund  Effective  Date 

December  1.1999. 

Take  notice  that  on  November  30, 
1999,  the  Commission  issued  an  order 
in  the  above-referenced  dockets 
initiating  an  investigation  in  Docket  No. 
ELOO-1 8-000  under  section  206  of  the 
Federal  Power  Act. 

The  refimd  effective  date  in  Docket 
No.  ELOO-18-000.  estabUshed  pursuant 
to  section  206(b)  of  the  Federal  Power 
Act,  will  be  60  days  following 
publication  of  this  notice  in  the  Federal 
Register. 
David  P.  Boergers, 
SecKtary. 

IFR  Doc  99-31575  Filed  12-6-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP0O-3&-000] 

Equitrans,  L.P.;  Notice  of  Application 

December  1.  1999. 

Take  notice  that  on  November  29, 
1999,  Equitrans,  LP.  (Applicant).  100 
Allegheny  Center  Mall.  Pittsburgh. 
Pennsylvania  15212-5331,  tendered  for 
filing,  an  application  for  a  certificate  of 
public  convenience  and  necessity 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA)  to  acquire  and  operate 
certain  interstate  natural  gas  facilities 
currently  owned  and  operated  by  Three 
Rivers  Pipeline  Corporation  (Three 
Rivers),  ail  as  more  fully  set  forth  in  the 
application,  which  is  on  file  and  open 
to  public  inspection.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

Applicant  asserts  that  no  new 
construction  is  proposed  in  the 
application.  Applicant  states  that  upon 
Commission  approval  of  the  proposal 
herein.  Applicant  proposes  to  perform 
under  the  open  access  provisions  of 
Applicant's  existing  FERC  Gas  Tariff, 
the  services  now  performed  by  Three 
Rivers.  It  is  indicated  that  the  proposed 
purchase  price  is  $4.2  million,  which 
Applicant  asserts  is  the  net  utility  plant 
balance  of  the  assets  to  be  acquired  by 
Applicant  from  Three  Rivers. 

AppUcant  asserts  that  its  existing 
customers  will  realize  no  impact  on  the 
settlement  rates  that  are  currently  in 
effect.  Applicant  indicates  that  its 
existing  customers  will  be  afforded  the 
opportunity,  if  they  so  chose,  to  acquire 
increased  capacity  accessing  Canadian 
supplies  off  the  National  Fuel  Gas 
Supply  Corporation  interconnection 
vtith  Three  Rivers  as  a  result  of  the 
acquisition  by  Applicant. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington.  DC. 
20426,  by  or  before  December  22,  1999, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  Protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  reference 

Room. 

Linwood  A.  Watson.  Jr.. 

Acting  S«rre(on'. 

IFR  Doc.  99-31577  Filed  12-6-99: 8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Dockat  No.  ERaO-557-000] 

Niagara  Mohawk  Power  Corp.;  Notice 
of  Filing 

November  30.  1999. 

Take  notice  that  on  November  10. 
1999,  Niagara  Mohawk  Power 
Corporation  filed  a  quarterly  report  for 
the  quarter  ending  September  30,  1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  BBS 
First  Street.  NE,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
20,  1999.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.fercfed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boei^ra, 
.Secretary. 

IFR  Doc.  99-31613  Filed  12-6-99:  8:45  am) 
BOUNO  COOE  •717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-30-000,  et  at.) 

Calplne  Leasing  Inc.,  etal.,  Electric 
Rate  and  Corporate  Regulation  nilngs 

November  30,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Calpine  Leasing  Inc, 

[Docket  No.  EGOO-30-OOOl 

Take  notice  that  on  November  24, 
1999.  Calpine  Leasing  Inc.  filed  with  the 


Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Calpine  Leasing  Inc.,  a  Delaware 
corporation,  proposes  to  own  certain 
eligible  facilities  and  lease  such 
facilities  to  an  affiliated  public  utility, 
which  will  operate  the  facilities  and 
make  sales  of  electric  energy  exclusively 
at  wholesale.  The  generating  facilities 
consist  of  five  bio  gas  fired  electric 
generating  sets  having  an  aggregate 
capacity  of  approximately  2  MW  and  17 
oil  fired  diesel  electric  generating  sets 
having  an  aggregate  capacity  of 
approximately  22  MW.  The  generating 
facilities  are  located  at  the  Northeast 
and  Southwest  Water  Pollution  Control 
Plants  in  Philadelphia.  Pennsylvania. 

Comment  dale:  December  21.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Preferred  Energy  Services,  Inc. 

(Docket  No.  ER96-2141-0121 

Take  notice  that  on  November  23. 
1999.  Preferred  Energy  Services,  Inc. 
filed  their  quarterly  report  for  the 
second  and  third  quarter  of  1999  for 
information  only. 

3.  Northrop  Grumman  Corporation 

[Docket  No.  ER96-2957-a09| 

Take  notice  that  on  November  29. 
1999,  Northrop  Grumman  Corporation 
filed  their  quarterly  report  for  the 
quarter  ending  September  30. 1999,  for 
information  only. 

4.  Monongahela  Power  Company.  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (AUegheny 
Power) 

IDockel  No.  ER99-3 140-0001 

Take  notice  that  on  November  23. 
1999,  Monongahela  Power  Company. 
The  Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power),  tendered  for  filing  revised 
executed  network  integration 
transmission  service  and  network 
operating  agreements  to  replace 
previously  submitted  unexecuted 
documents  for  Letterkenny  Industrial 
Development  Authority. 

Allegheny  Power  has  requested  that 
the  agreements  be  permitted  to  be 
effective  as  of  May  3.  1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 


the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  13. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Dayton  Power  and  Light  Company 

[Docket  No  EROO-625-OOOl 

Take  notice  that  on  November  23. 
1999,  Dayton  Power  and  Light  Company 
(Davton).  tendered  for  filing  service 
agreements  establishing  NewEnergy, 
Inc..  as  customers  under  the  terms  of 
Daylon's  Open  Access  Transmission 
Tariff 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Conunission's  notice  requirements 

Copies  of  this  filing  were  served  upon 
NewEnergy.  Inc..  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  December  13.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Dayton  Power  and  Light  Company 

(Docket  No.  EROO-626-OOOl 

Take  notice  that  on  November  23. 
1999.  The  Da>ion  Power  and  Light 
Company  (Dayton),  tendered  for  filing 
service  agreements  establishing  with 
NewEnerg)',  Inc..  as  customers  under 
the  terms  of  Dayton's  Open  Access 
Transmissioi:  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
with  NewEneigy.  Inc..  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  December  13,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7,  Virginia  Electric  and  Power 
Company 

(Docket  No.  EROO-627-OOOl 

Take  notice  that  on  November  23, 
1999,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Ser\'ice  Agreement  for  Long 
Term  Firm  Point-to-Point  Transmission 
Sen'ice  with  PECO  Energy  Company 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
14, 1997.  Under  the  tendered  Service 
Agreement,  Virginia  Power  will  provide 
Long  Term  Firm  Point-to-Point 
Transmission  Service  to  PECO  Energy 
Company  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 
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Virginia  Power  requests  an  effective 
date  of  lanuary  1,  2000. 

Copies  of  the  filing  were  served  upon 
PECO  Energy  Company,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  CommissioD. 

Comment  date:  December  13. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Detroit  Ediion  Company 

IDocltet  No.  ER0O-62a-OO01 

Take  notice  that  on  November  23, 
1999.  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  for  wholesale  power  sales 
transactions  (the  Service  Agreements) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (\VPS-2).  FERC  Electric 
Tariff  No.  3  (the  WPS-2  Tariff). 

Comment  date.  December  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Califbrnia  Independent  System 
Operator  Corporation 

(Docket  No  EROO-629-OOOl 

Take  notice  that  on  November  23, 
1999.  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  Sling  a  Scheduling 
Coordinator  Agreement  between  the  ISO 
and  PPftL  Montana,  LLC  (PPad, 
Montana)  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  PP&L  Montana  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
be  made  effective  November  16,  1999. 

Comment  date:  December  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  CaUibniia  Independent  System 
Operator  Corporation 

(Docket  No  EROO-630-OOOl 

Take  notice  that  on  November  23, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Participating 
Generator  Agreement  between  the  ISO 
and  the  Qty  of  Sunnyvale  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  the  City  of  Sunnyvale  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  November  16.  1999. 

Comment  date:  December  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EKOO-631-OOOl 

Take  notice  that  on  November  23. 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Meter  Service 
Agreement  for  ISO  Metered  Entities 
between  the  ISO  and  the  City  of 
Sunnyvale  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  the  City  of  Sunnyvale  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
November  16,  1999. 

Comment  date:  December  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Jersey  Central  Power  k  Light 
CompanyMetropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

(Docket  No.  ER0O-e32-aO0] 

Take  notice  that  on  November  23, 
1999,  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (doing  business  as  GPU 
Energy),  tendered  for  filing  the 
following  agreements. 

i.  Amended  and  Restated 
Interconnection  Agreement  by  and 
between  Sithe  New  Jersey  Holdings  LLC 
and  Jersey  Central  Power  k  Light 
Company  d/b/a  GPU  Energy; 

ii.  Amended  and  Restated 
Intercoimection  Agreement  by  and 
between  Sithe  Pennsylvania  Holdings 
LLC  and  Metropolitan  Edison  Company: 
and 

iii.  An  Amended  and  Restated 
Interconnection  Agreement  between 
Sithe  Pennsylvania  Holdings  LLC  and 
Sithe  Maryland  Holdings  LLC  and 
Pennsylvania  Electric  Company. 

These  agreements  are  being  filed  in 
connection  with  the  sale  of  most  of  GPU 
Energy's  non-nuclear  generation  assets 
to  Sithe  Energies.  Inc.  and  supersede  the 
interconnection  agreements  originally 
filed  with  and  accepted  by  the 
Commission  in  Docket  No.  ER99-238B- 
000,  and  which  were  designated  Jersey 
Central  Power  &  Light  Company,  Rate 
Schedule  No.  70:  Metropolitan  Edison 
Company,  Rate  Schedule  No.  71  and 
Pennsvlvania  Electric  Company,  Rate 
Schedule  No.  110. 

Comment  date:  December  13, 1999,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 


13.  Rochester  Gas  and  Electric 
Corporation 

[Docket  .No.  EROO-633-OOOl 

Take  notice  that  on  November  23, 
1999,  Rochester  Gas  and  Electric 
Corporation  (RG&E),  tendered  for  filing 
a  Service  Agreement  between  RG&E  and 
the  Select  Energy,  Inc.  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
November  1, 1999  for  the  Select  Energy, 
Inc.,  Service  Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  December  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Madison  Gas  and  Electric  Company 

[Docket  No.  EROO-634-0001 

Take  notice  that  on  November  23, 
1999,  Madison  Gas  and  Electric 
Company  (MGE),  tendered  for  filing  a 
service  agreement  under  MGE's  Power 
Sales  Tariff  with  The  Energy  Authority 
MGE  requests  an  effective  date  60  days 
from  the  filing  date. 

Comment  oats.' December  13. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PennsylTania  Electric  Company 

(Docket  No  EROO-635-0001 

Take  notice  that  on  November  23, 
1999.  Pennsylvania  Electric  Company 
(doing  business  as  GPU  Energy), 
tendered  for  filing  the  Conemaugh 
Switching  Station  Operating  Agreement 
(Agreement).  Under  the  Agreement, 
GPU  Energy  will  operate  and  maintain 
the  Conemaugh  Switching  Station, 
located  adjacent  to  the  Conemaugh 
Steam  Electric  Station. 

Comment  date:  December  30,  1999,  in 
accordance  vvitb  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Power  and  Light  Company: 
West  Texas  Utilities  Company;  Public 
Service  Company  of  Oklahoma; 
Southwestern  Electric  Power  Company 

(Docket  No.  ER0a-636-000| 

Take  notice  that  on  November  23, 
1999,  Central  Power  and  Light 
Company,  West  Texas  Utilities 
Company,  Public  Service  Company  of 
Oklahoma  and  Southwestern  Electric 
Power  Company  (collectively,  the  CSW 
Operating  Companies),  tendered  for 
filing  service  agreements  under  which 
the  CSW  Operating  Companies  will 
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provide  ERGOT  ancillary  services  to 
Frontera  Generation  Limited 
Partnership  (Frontera)  and  Dtike  Energy 
Hidalgo,  L.P.  (Duke)  in  accordance  with 
the  CSW  Operating  Companies'  open 
access  transmission  service  tariff. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  has  been  served 
on  Frontera,  Duke  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  December  13. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Montana  Power  Company 

(Docket  No.  EROO-637-0001 

Take  notice  that  on  November  23, 
1999,  The  Montana  Power  Company 
(Montana  Power),  tendered  for  filing  a 
Power  Purchase  Agreement  between 
Montana  Power  and  the  Department  of 
Water  and  Power  of  the  City  of  Los 
Angeles  (LADWP)  as  a  long-term  service 
agreement  under  Montana  Power's 
Market-Based  Rate  Tariff.  FERC  Electric 
Tariff.  Original  Volume  No.  6  (New 
Service  Agreement). 

Montana  Power  states  that  the  New 
Service  Agreement  will  become 
effective  on  midnight  of  the  third 
business  day  after  the  last  to  occur  of 
the  following:  (i)  receipt  by  LADWP  of 
all  required  approvals  and 
authorizations  of  the  New  Service 
Agreement  fiom  the  City  of  Los  Angeles: 
and  (ii)  receipt  by  Montana  Power  of  the 
approval  of  the  New  Service  Agreement 
from  its  Board  of  Directors.  It  is 
anticipated  that  the  effective  date  will 
occur  on  or  prior  to  December  31,  1999. 
Once  effective,  the  New  Service 
Agreement  continues  in  full  force  and 
effect  through  December  29,  2010. 

Montana  Power  states  that  the  New 
Service  Agreement  replaces  the  Power 
Sales  Agreement  dated  July  17.  1989.  as 
amended  lanuary  17, 1997.  between 
Montana  Power  and  LADWP  contained 
in  Montana  Power's  Rate  Schedule 
FERC  No.  176  (Original  Contract). 
Montana  Power  understands  that 
LADWP  will  assign  all  of  its  rights  and 
obligations  under  the  New  Service 
Agreement  to  Duke  Energy  Trading  and 
Marketing,  L.L.C. 

Pursuant  to  Section  35.15(c)  of  the 
Commission's  Regulations.  Montana 
Power  submits  a  Notice  of  Cancellation 
of  the  Original  Contract.  As  the  New 
Service  Agreement  is  filed  in  the  place 
of  the  Original  Contract,  such 
termination  will  occur  when  the  New 
Service  Agreement  becomes  effective.  If, 
however,  the  Commission  should 
determine  that  Section  35.15(c)  does  not 
apply  in  the  instant  case.  Montana 
Power  respectfully  requests  waiver  of 
the  60-day  notice  requirement  for  good 


cause  shown  with  the  concurrence  of 
LADWP. 

Comment  date- December  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Atlantic  City  Electric  Company; 
Baltimore  Gas  &  Electric  Company; 
Delmarva  Power  &  Light  Company; 
Metropolitan  Edison  Company;  PP&L; 
Inc.;  PECO  Energy  Company;  UGl 
Utilities;  Inc.;  Potomac  Electric  Power 
Company  and  Public  Service  Electric 
and  Gas  Company 

(Docket  No.  EROO-638-0001 

Take  notice  that  on  November  23, 
1999,  Atlantic  City  Electric  Company. 
Baltimore  Gas  &  Electric  Company. 
Delmarva  Power  &  Light  Company, 
Metropolitan  Edison  Company,  PP&L, 
Inc.,  PECO  Energy  Company,  UGI 
Utilities.  Inc.,  Potomac  Electric  Power 
Company  and  Public  Service  Electric 
and  Gas  Company  (together,  the 
Conemaugh  Switching  Station  Owners), 
tendered  for  filing  an  Interconnection 
Agreement  by  and  among  the 
Conemaugh  Switching  Station  Owners 
and  the  Conemaugh  Generating  Station 
Owners. 

Comment  date:  December  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pennsylvania  Electric  Company 

(Docket  No.  EROO-639-OOOl 

Take  notice  that  on  November  23, 
1999,  Pennsylvania  Electric  Company 
(doing  business  as  GPU  Energy), 
tendered  for  filing  an  Interconnection 
Agreement  by  and  among  GPU  Energy 
and  the  Keystone  Station  Owners.  The 
Keystone  Station  Owners  are:  Atlantic 
City  Electric  Company.  Baltimore  Gas  & 
Electric  Company.  Delmarva  Power  & 
Light  Company.  Sithe  Pennsvlvania 
Holdings.  LLC,  PP&L,  Inc.,  PECO  Energj- 
Company  and  Public  Service  Electric 
and  Gas  Company. 

Comment  date:  December  13. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Sithe  New  Jersey  Holdings  LLC; 
Sithe  Pennsylvania  Holdings  LLC:  Sithe 
Maryland  Holdings  LLC:  Sithe  Pcftver 
Marketing.  L.P.;  Sithe  Energies.  Inc. 

(Doctot  No.  ER0O-B40-O00I 

Take  notice  that  on  November  23. 
1999.  ceriain  affiliates  of  Sithe  Energies. 
Inc.  (Sithe).  including  Sithe  New  Jersey 
Holdings  LLC  (SNJH),  Sithe 
Pennsvlvania  Holdings  LLC  (SPH),  Sithe 
Maniand  Holdings  LLC  (SMH),  and 
Sithe  Power  Marketing,  L.P.  (SPMLP) 
(collectively,  the  Sellers),  tendered  with 
the  Commission  final  amended 
unexecuted  Transition  Power  Purchase 


Agreements  (TPPAs)  between  Sithe. 
SNJH.  SPH,  SMH,  SPMLP,  and  Jersey 
Central  Power  &  Light  Company. 
Metropolitan  Edison  Company  and 
Peimsylvania  Electric  Company 
(collectively  referred  to  as  GPU  Energ>). 
The  Sellers  request  certain  blanket 
authorizations,  and  waiver  of  certain  of 
the  Commission's  Regulations. 

Comment  date:  December  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
a!  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
\iewed  on  the  Internet  at  bttp:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Oavid  P.  Boergers, 
.Serrerorv'. 

IFK  Doc.  9»-31612  Filed  12-6-99:  8:45  ami 
HLLMB  COOE  tm-ti-T 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oocket  No.  ER9S-1 268-003,  et  al.] 

Public  Service  Company  of  Colorado, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

No\i>ml>er2fi,  1949. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Colorado 

IDockel  No.  ER9.')-12f>8-0()31 

Take  notice  that  on  November  19, 
1999,  Public  Service  Company  of 
Colorado  and  Cheyenne  Light.  Fuel  and 
Power  Company  (collectively  PSCo). 
tendered  for  filing  a  in  compliance  with 
the  Commission's  September  30,  1999, 
letter  order  approving  an  offer  of 
settlement  filed  April  8.  1996  PSCo 
informs  the  Commission  that  no  refunds 
are  due  as  a  result  of  that  settlement. 
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Comment  date:  December  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No5.  ER97-1 523-000,  OA97-470- 
000.  ER97-»234-O00l 

Take  notice  that  on  November  17. 
1999.  the  New  York  Independent 
System  Operator,  Inc.  (NYISO), 
tendered  for  filing  Third  Revised  Sheet 
No.  144  for  the  ISO  Open  Access 
Transmission  Tariff. 

The  NYISO  requests  an  effective  date 
as  the  date  on  which  the  NYISO 
commences  operations  and  requests 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  was  served  upon 
ali  persons  on  the  Commission's  official 
service  list  in  Docket  Nos.  ER97-1523- 
000.  OA97-470-000  and  ER97-4234- 
000.  not  consolidated,  and  the 
respective  electric  utility  regulatory 
agencies  in  New  York,  New  Jersey  and 
Pennsylvania. 

Comnient  date:  December  7.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  &  Electric 
Corporation;  Consolidated  Edison 
Company  of  New  York.  Inc.;  Long 
Island  Lighting  Company;  New  York 
Stale  Electric  &  Gas  Corporation; 
Niagara  Mohawk  Power  Corporation; 
Orange  and  Rockland  Utilities,  Inc.; 
Rochester  Gas  and  Electric 
Corporation;  Power  .Authority  of  the 
State  of  New  York;  New  York  Power 
Pool 

IDockBt  Nos.  ER97-1523-019.  OA97-470- 
018.  ERg7-4234-01B  (not  consolidatedll 

Take  notice  that  on  November  17. 
1999,  the  Member  Systems  of  the  New 
York  Power  Pool  (Member  Systeins). 
tendered  for  filing  under  Sections  205 
and  206  of  the  Federal  Power  Act 
amendments  to  the  transmission 
agreements  in  effect  between  and  among 
the  individual  Member  Systems  and/or 
various  third  parties  consistent  with  the 
Commission's  Order  dated  January  27. 
1999.  See  Central  Hudson  Gas  &  Electric 
Corp..  e(ay.,86FERC1|  61.062(1999). 

The  Member  Systems  request  all 
necessary  waivers  to  make  the 
amendments  effective  upon 
implementation  of  the  New  York 
Independent  System  Operator  (NYISO) 
on  November  IB,  1999. 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  Commission's  official 
service  list  in  the  captioned 
proceeding(s).  and  the  respective 
electric  utility  regulatory  agencies  in 
New  York,  New  Jersey  and 
Pennsylvania. 


Comment  date:  December  8. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  Century  Services,  Inc. 

lOockel  No.  EROO-599-OOOl 

Take  notice  that  on  November  18, 
1999.  New  Century  Services.  Inc..  on 
behalf  of  Cheyenne  Light,  Fuel  and 
Power  Company,  Public  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(collectively  Companies),  tendered  for 
filing  a  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Long  Term  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Southwestern  Public 
Service  Company — Wholesale  Merchant 
Function. 

Comment  date:  December  8. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Valley  Electric  Corporation; 
Indiana-Kentucky  Electric  Corporation 

IDockel  No.  ER00-600-O00 

Take  notice  that  on  November  18. 
1999.  Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary. 
Indiana-Kentucky  Electric  Corporation) 
(OVEC).  tendered  for  filing  a  Service 
Agreement  for  Short-Term  Firm  Point- 
To-Point  Transmission  Service,  dated 
October  28. 1999  (the  Service 
Agreement)  between  Louisville  Gas  & 
Electric  Company/  Kentucky  Utilities 
Company  (LG&E/KU)  and  OVEC.  The 
Service  Agreement  provides  for  firm 
transmission  service  bv  OVEC  to  LCj&E/ 
KU.  In  its  filing,  OVEC  slates  that  the 
rales  and  charges  included  in  the 
Service  Agreement  are  the  rates  and 
charges  set  forth  in  OVEC's  Open 
Access  Transmission  Tariff. 

OVEC  proposes  an  effective  date  of 
October  28. 1999  and  requests  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date. 

Copies  of  this  filing  were  served  upon 
LG&E/KU,  the  Kentucky  Public  Service 
Commission,  the  Tennessee  Regulatory 
Authority  and  the  Virginia  Slate 
Corporation  Commission. 

Comment  date:  December  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  Ibis  notice. 

6.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROO-601-OOOl 

Take  notice  that  on  November  18. 
1999.  Wisconsin  Public  Service 
Corporation  (WPSC).  tendered  for  filing 
Supplement  No.  4  to  its  partial 
requirements  service  agreement  with 
Washington  Island  Electric  Cooperative 
(WBEC).  Door  County.  Wisconsin. 


Supplement  No.  4  provides  WIEC's 
contract  demand  nominations  for 
January  2000-December  2004.  under 
WPSC's  W-2A  partial  requirements 
tariff  and  WIEC's  applicable  service 
agreement. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  WIEC  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  December  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  Slates  Power  Company 
(Minnesota  Company);  Northern  States 
Power  Company  (Wisconsin  Company) 

IDockel  No.  EROU-602-000] 

Take  notice  that  on  November  IB, 
1999,  Northern  Slates  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Entergy  Power  Marketing 
Corp.,  (Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  'Tariff  original  Volume  No.  4. 

NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  October 
20.  1999. 

Comment  date:  December  8.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota  (Company);  Northern  States 
Power  Company  (Wisconsin  Oimpany) 

IDockel  No  EROO-603-0001 

Take  notice  that  on  November  18, 
1999.  Northern  States  Power  Company 
(Miimesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP).  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  Iwtween  NSP  and 
Entergy  Power  Marketing  Corp. . 
(Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  October 
20,  1999. 

Comment  date:  December  8. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Maine  Power  Company 

[Docket  No.  EROO-604-OOOl 

Take  notice  that  on  November  18, 
1999.  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  as  an  initial 
rale  schedule  pursuant  to  Section  35.12 
of  the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR 
35.12.  a  Short-Term  Interconnection 


Agreement  (Short-Term  lA)  with 
Gorbell/Thermo  Electron  Power 
Company  (Gorbell)  and  an  unexecuted 
service  agreement  for  Firm  Local  Point- 
to-Point  Transmission  Service  (TSA). 
The  Short-Term  lA  provides  for 
interconnection  service  to  Gorbell  at  the 
rates,  terms,  charges,  and  conditions  set 
forth  therein.  The  TSA  provides  for 
Firm  Point-to-Point  Transmission 
Service. 

CMP  is  requesting  that  the  Short-Term 
lA  become  effective  on  October  20.  1999 
and  the  TSA  become  effective  on 
October  20. 1999. 

Copies  of  this  filing  have  been  served 
upon  the  Maine  Public  Utilities 
Commission  and  Gort>ell. 

Comment  date:  December  8. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Maine  Power  Company 

[Docket  No.  ER0O-e05-OOO| 

Take  notice  that  on  November  18, 
1999,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
16  use.  §  824d.  and  Part  35  of  the 
Rules  and  Regulations  (Regulations),  18 
CFR  Part  35,  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission),  an  executed  agreement,  as 
detailed  in  the  accompanying  letter, 
between  CMP  and  Select  Energy,  Inc., 
dated  November  1 .  1999,  for  the 
purchase  if  CMP's  entitlements  to 
energy,  capacity,  and  certain  other 
benefits  associated  with  the  Hydro 
Quebec  Agreements  involving  Hydro 
Quebec,  the  New  England  Power  Pool, 
CMP  and  certain  New  England  Utilities. 

Comment  date:  December  8. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER00-606-00a| 

Take  notice  that  on  November  18. 
1999,  the  Operating  Companies  of  the 
American  Electric  Power  System  (AEP), 
tendered  for  filing  an  amendment  to 
their  Open  Access  Transmission  Tariff 
offering  a  new  Convertible  Non-Firm 
Point-To-Point  Transmission  Service. 

AEP  requests  an  effective  date  of 
January  1 7.  2000  for  the  new  service. 

Copies  of  AEP's  filing  were  served 
upon  AEP's  transmission  customers  and 
the  public  service  commissions  of 
Indiana.  Kentucky.  Michigan.  Ohio. 
Tennessee,  Virginia  and  West  Virginia. 

Comment  date:  December  8. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Constellation  Power  Source,  Inc. 

[Docket  No.  EROO-eOz-OOOl 

Take  notice  that  on  November  18, 
1 999,  Constellation  Power  Source.  Inc. 
(CPS),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act. 
and  Part  35  of  the  Commission's 
Regulations,  a  Petition  for  authorization 
to  make  sales  of  certain  Ancillary 
Services  at  market-based  rates.  CPS  is  a 
power  marketer  which  was  previously 
authorized  by  the  Commission  to  make 
sales  of  energy,  capacity,  and  certain 
Ancillarj-  Services  at  market-based  rates. 

Comment  date:  December  8. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  Century  Services,  Inc. 

(Docket  No.  ERQ0-60»-O00| 

Take  notice  that  on  November  18. 
1999.  New  Century  Services,  Inc..  on 
behalf  of  Public  Service  Company  of 
Colorado  tendered  for  filing  revisions  to 
Exhibits  B  and  D  to  its  Interconnection 
and  Transmission  Service  Agreement 
with  the  Western  Area  Power 
Administration  as  contained  in  Public 
Service's  Rate  Schedule  FERC  No.  47. 

Public  Service  reqiiests  an  effective 
date  of  October  1 .  1999,  for  this  filing. 

Copies  of  the  filing  were  served  upon 
Western  Area  Power  Administration. 
Colorado  Public  Utilities  Conmiission. 
and  the  Colorado  Office  of  Consumer 
Counsel. 

Comment  date:  December  8. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ameren  Services  Company 

(Docket  No.  ER00-609-O()0| 

Take  notice  that  on  November  19, 
1999.  Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Market  Based  Rate  Power  Sales 
between  ASC  and  TXU  Energy  Trading 
Company  (TXU).  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  make  sales  of  capacity  and 
energy  at  market  based  rates  to  TXU 
pursuant  to  ASC's  Market  Based  Rate 
Power  Sales  Tariff  filed  in  Docket  No. 
ER98-3285-000. 

Comment  date:  December  9, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PECO  Energy  Company 

(Docket  No.  EROO-610-0001 

Take  notice  that  on  November  18. 
1999.  PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act.  16  U.S.C.  S  792 
et  seq.,  a  Transaction  Letter  dated 
November  16, 1999  with  Horizon 
Energy  Com[»ny  d/b/a  Exelon  Energy 


(EXELON)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
December  1 .  1999.  for  the  Transaction 
Letter. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EXELON  and  to 
the  Pennsylvania  Public  Utility 
Conunission. 

Comment  date:  December  9.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wells  Rural  Electric  Company 

[Docket  No  EROO-fiH-OOO) 

Take  notice  that  on  November  19, 
1999,  Wells  Rural  Electric  Company 
(WREC).  tendered  for  filing  with  the 
Commission  an  Initial  Rate  Filing 
consisting  of  two  Wheeling  Agreements 
between  WREC  and  Sierra  Pacific  Power 
Company  (Sierra  Pacific). 

WREC  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  an  effective  date  of  December  20. 
1999  and  waiver  of  certain  pro\isions  of 
Part  35  of  the  Commission  Regulations 

Copies  of  the  Initial  Rate  Filing  have 
been  provided  to  Sierra  Pacific  and  the 
Public  Utility  Commission  of  Nevada. 

Comment  date:  December  9. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ameren  Operating  Companies 

(Docket  No  EROO-612-0001 

Take  notice  that  on  November  1 9. 
1999,  Ameren  Services  Company 
(Ameren).  on  behalf  of  the  Ameren 
Operating  Companies  tendered  for  filing 
a  now  Schedule  4A.  Illinois  Retail 
Energy  Imbalance  Service,  to  the 
Ameren  System's  Open  Access 
Transmission  Tariff. 

Ameren  requests  an  effective  date  of 
November  22. 1999  and,  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  the  Illinois  Commerce  Commission 
and  the  Missouri  Public  Service 
Commission. 

Comment  date:  December  9. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  West  Texas  Wind  Energy  Partners, 
L.P. 

(Docket  No.  EROO-613-0001 

Take  notice  that  on  November  19. 
1999.  West  Texas  Wind  Energy  Partners. 
LP.  (WTWEP),  petitioned  the  Federal 
Energy  Regulatory  Commission 
(Commission)  for  acceptance  for  filing 
of  an  amended  and  restated  power 
purchase  agreement  between  WTWEP 
and  Central  and  South  West  Services, 
Inc.,  acting  as  agent  on  behalf  of  West 
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Texas  Utilities  Company.  Central  Power 
and  Light  Company  and  Southwestern 
Public  Service  Company,  for  the 
granting  of  certain  blanket  approvals, 
and  for  the  waiver  of  certain 
Commission  Regulations.  WTWEP  is  a 
limited  partnership  that  proposes  to 
engage  in  the  wholesale  sale  of  electric 
power  in  the  state  of  Texas. 

Convnent  date:  December  9,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  IV)cedure  (18  CFR  385.211 
and  38.^.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  axe  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boer^ers, 
Secretary. 

(FR  Doc  99-31574  Filed  12-6-99:  8:45  am) 
BujHa  code  tni-m-p 


DEPAFrrMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Docket  No.  EC0O-2S-OOO.  et  al.) 

Puget  Sound  Er>ergy,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

.Novomber  29.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Puget  Sound  Energy,  Inc. 

IDocket  No.  ECOO-25-OOOI 

Take  Notice  that  on  November  18, 
1999.  Puget  Sound  Energy.  Inc.  (the 
Company),  tendered  for  filing  an 
application,  under  Section  203  of  the 
Federal  Power  Act  and  Part  33  of  the 
Commission's  Rules  and  Regulations, 
for  authority  to  effect  a  "disposition  of 
facilities"  that  would  be  deemed  to 
occur  as  a  result  of  the  implementation 


of  a  proposed  reorganization  and  the 
creation  of  a  holding  company  structure. 

The  Company  states  that  it  has 
provided  copies  of  this  notice  and  its 
application  to  the  Washington  Utilities 
and  Transportation  Commission,  as  well 
as  certain  other  potentially  interested 
parties. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  lUinova  Power  Marketing,  Inc. 

[Docket  No.  EROO-431-0001 

Take  notice  that  on  November  22, 
1999,  Illinova  Power  Marketing,  Inc. 
(IPMI).  tendered  for  filing  a  supplement 
to  the  Electric  Transaction  Service 
Agreements  filed  in  this  docket  on 
November  1, 1999.  The  supplement  is  a 
fully  executed  service  agreement  with 
Allegheny  Energy  Services  Corporation, 
as  agent  for  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (collectively  d/b/a  Allegheny 
Power)  for  service  under  IPMI's  power 
sales  tariff.  Rate  Schedule  FERC  No.  1. 

IPMI  has  requested  an  effective  date 
of  October  1 .  1999.  for  the  service 
agreement. 

Comment  date:  December  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energfy  Company 

IDocket  No.  EROO-ei4-oaol 

Take  notice  that  on  November  22. 
1999.  PECO  Energy  Company  (PECO), 
tendered  for  filing  (i)  a  Transaction 
Agreement  with  Delmarva  Power  & 
Light  Company  (Delmarva)  and  (ii)  an 
Agreement  to  and  Notice  of  Termination 
in  connection  with  the  Agreement 
between  PECO  and  Delmarva  for 
Purchase  and  Sale  of  Capacity  and 
Energy,  dated  May  24.  1994,  filed  at  the 
Commission  as  PECO's  Rate  Schedule 
FERC  No.  96. 

PECO  requests  that  the  Transaction 
Agreement  be  made  effective  upon 
January  1,  2000  and  the  Notice  of 
Termination  be  made  effective  as  of 
midnight  December  31,  1999. 

PECO  states  that  copies  of  its  filing 
have  been  served  on  the  Pennsylvania 
Public  Utility  Commission  and  on 
Delmarva. 

Comment  date:  December  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southwestern  Public  Service  Co. 

(Docket  No.  EROO-615-OOOl 

Take  notice  that  on  November  22. 
1999.  New  Century  Services.  Inc.,  on 
behalf  of  Southwestern  Public  Service 
Co.  (Southwestern),  tendered  for  filing 


an  executed  lunbrella  service  agreement 
between  Southwestern  and  Public 
Service  Co.  of  Colorado  under 
Southwestern 's  Rate  Schedule  for  the 
Sale,  Assignment,  or  Transfer  of 
Transmission  Rights. 

Comment  date:  December  10.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Co.  and  West  Penn 
Power  Co.  (Allegheny  Power) 

IDocket  No.  EROO-616-OOOl 

Take  notice  that  on  November  22, 
1999,  Allegheny  Power  Service  Corp.  on 
behalf  of  Monongahela  Power  Co..  the 
Potomac  Edison  Co.  and  West  Penn 
Power  Co.  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  44  to  add  one 
(1)  new  customer  to  the  Market  Rate 
Tariff  imder  which  Allegheny  Power 
offers  generation  services;  and  filed 
Amendment  No.  1  to  Supplement  No. 
44  to  incorporate  a  Netting  Agreement 
with  El  Paso  Power  Services  Co.  into  the 
tariff  provisions. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  to  El  Paso  Power  Services  Co. 
and  make  the  Netting  Agreement 
effective  as  of  November  19.  1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  Slate  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  10,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Resources,  Inc. 

IDocket  No.  EROO-61 7-0001 

Take  notice  that  on  November  22, 
1999.  Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  an 
agreement  between  Western  Resources. 
Inc.,  and  the  City  of  Burlington,  Kansas. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
the  customer  to  take  service  under 
Western  Resources'  Market  Based  Power 
Sales  Tariff  on  file  with  the 
Commission. 

This  agreement  is  proposed  to  be 
effective  November  5. 1999. 

Copies  of  the  filing  were  served  upon 
the  City  of  Burlington,  Kansas  and  the 
Kansas  Corporation  Commission. 

Comment  date:  December  10. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  California  Power  Exchange  Corp. 

IDocket  No.  EROO-«18-O00l 
Take  notice  that  on  November  22. 

1999,  the  California  Power  Exchange 
Corp.  (CalPX),  tendered  for  filing 
proposed  revised  tariff  sheets  that 
would  convert  the  Post  Close  Quantity 
Match  (PCQM)  experiment  into  a 
permanent  CalPX  service.  CalPX  must 
also  amend  its  Operating  Manual  to 
effect  the  proposed  change  of  the  PCQM 
from  an  experimental  program  to  a 
permanent  service. 

CaiPX  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
proposed  tariff  sheets  to  become 
effective  when  the  changes  in  the 
Operating  Manual  become  effective.  The 
PCQM  experimental  program  is 
scheduled  to  terminate  on  January  30, 

2000.  CalPX  also  requests  authorization 
to  continue  the  program  in  its  current 
status  until  the  tariff  changes  take  effect. 

Comment  date:  December  10.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Pool 

(Docket  No  EROO-e  19-000 1 

Take  notice  that  on  November  22, 
1999,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
submitted  the  Forty-Sixth  Agreement 
/Vmending  New  England  Power  Pool 
Agreement  (Forty-Sixth  Agreement) 
which  facilitates  the  participation  in  the 
NEPOOL  of  small  generators,  authorizes 
electronic  service  to  Participants  of 
NEPOOL  in  lieu  of  paper  service  and 
makes  a  number  of  technical  corrections 
and  clarifications  to  the  Governance 
provisions  of  the  Restated  NEPOOL 
Agreement. 

The  NEP(X)L  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  State 
Governors  and  regulatory  commissions 
and  the  NEPOOL  Partici'panU. 

Comment  date:  Decemoer  10, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Bangor  Hydro-Electric  Co. 

(Docket  No.  EROO-e20-OOOl 

Take  notice  that  on  November  22, 
1999,  Bangor  Hydro-Electric  Co. 
submitted  the  Construction  and 
Procurement  Agreement  by  and  between 
Bangor  Hydro-Electric  Co.  and  Casco 
Bay  Energy  Co.,  LLC. 

Comment  date:  December  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Virginia  Electric  and  Power  Co. 

[Docket  No.  EROO-621-000) 

Take  notice  that  on  November  22, 
1999,  Virginia  Electric  and  Power  Co.. 


(d/b/as  Virginia  Power),  tendered  for 
filing  a  letter  agreement  that  provides 
for  service  to  Central  Virginia  Electric 
Cooperative  (the  Cooperative).  The  letter 
agreement,  executed  October  20. 1999, 
establishes  the  terms  and  conditions  for 
the  addition  of  specific  metering 
arrangements  required  for  providing 
kwh  and  kqh  data  pulses  for  each  of  the 
delivery  points  listed  in  the  letter 
agreement. 

Virginia  Power  requests  an  effective 
date  of  November  23,  1999. 

Copies  of  the  filing  were  served  upon 
the  Cooperative,  the  North  Carolina 
Utilities  Commission  and  the  Virginia 
State  Corporation  Conunission. 

Comment  date:  December  10. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Co. 

[Docket  No.  EROO-622-000) 

Take  notice  that  on  November  22, 
1 999,  Commonwealth  Edison  Co. 
(ComEd).  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  (Service 
Agreement)  and  a  Network  Operating 
Agreement  (Operating  Agreement) 
between  ComEd  and  Central  Illinois 
Light  Company  (CILR),  These 
agreements  will  govern  ComEd's 
provision  of  network  service  to  serve 
retail  load  imder  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT). 

ComEd  requests  an  effective  date  of 
November  1, 1999,  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
CILR. 

Comment  dote:  December  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PJM  Intercoiuection,  LX.C. 

(Docket  No.  EROO-623-000) 

Take  notice  that  on  November  22. 
1999,  PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing  a  notice  by  AYP 
Energy,  Inc.  (A'VT)  and  QST  Energy 
Trading  Inc.  (QST)  to  PJM  requesting 
that  AYP  and  QST  be  removed  as 
signatories  to  the  Reliability  Assurance 
Agreement  among  Load  Serving  Entities 
in  the  PJM  Control  Area  (RAA),  and  a 
revised  Schedule  17  to  the  RAA 
removing  AYP  and  QST  from  the  list  of 
parties  to  the  RAA. 

PJM  requests  a  waiver  of  the  60-day 
notice  requirement  to  permit  the 
withdrawal  of  AYP  and  QST  as 
signatories  to  the  RAA  and  the  revised 
Schedule  17  of  the  RAA  to  become 
effective  as  of  November  22, 1999. 

PJM  states  that  it  served  a  copy  of  its 
filiiig  on  all  parties  to  the  RAA, 


including  AYP  and  QST.  and  each  of 
the  state  regulatory  commissions  within 
the  PJM  Conti-ol  Area. 

Comment  date:  December  10. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Services,  Inc. 

[Docket  No  EROO-624-OOOl 

Take  notice  that  on  November  22. 
1999.  Entergy  Services.  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc.. 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.  (together  Entergy), 
tendered  for  filing  a  rate  schedule 
supplement  setting  forth  its 
methodolog)'  for  recovering  the 
incremental  costs  of  any  sulfur  dioxide 
emission  allowances  used  to  generate 
eueigy  sold  under  certain  rate  schedules 
between  Entergy  and  non-affiliates. 

Entergy  requests  an  effective  date  of 
January  1,  2000.  for  the  filing,  to 
coincide  with  the  commencement  of 
Phase  n  of  the  Title  IV  (the  acid  rain 
control  title)  of  the  Clean  Air  Act 
Amendments. 

Entergy  has  served  a  copy  of  this 
filing  on  its  state  and  local  regulatory 
commissions  and  all  parties  to  the 
affected  rate  schedules. 

Comment  date:  December  10. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Midwest  Independent  Tranamiasioo 
System  Operator 

[Docket  No.  ER9S-1438-000I 
Take  notice  that  on  November  22, 

1999.  Alliant  Energy  Corporation 

(Alliant  Energy),  tendered  for  filing  a 

lettering  that  Alliant  Energy  has 

rejoined  the  Midwest  ISO. 
Comment  date:  December  10. 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Standard  Paragraph  E 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington,  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
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viewed  on  the  Internet  at  http:// 

www.ferc.fed.us/  online/nnis.btni  (call 

202-208-2222  for  assistance). 

David  P.  Boei^iera, 

.Secrelo/V- 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2487-00«-N«»  York] 

John  M.  Skorupski;  ^totlce  of 
Availability  of  Environmental 
Assassmant 

DHCBmivjr  1,  1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  or  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
existing  Hoosick  Falls  Hydroelectric 
Project  located  on  the  Hoosic  River  in 
Rensselaer  County.  New  York  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  project.  In  the  EA, 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded 
that  approval  of  the  proposed  project, 
with  appropriate  mitigative  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch 
of  the  Commission's  offices  at  888  First 
Street,  N.E.,  Room  2A.  Washington,  DC. 
20426,  and  may  also  be  viewed  on  the 
web  at  http://www.frec.fed.as/online/ 
hms.htm  (please  call  (202)  208-2222  for 
assistance). 
Linwood  A.  WatMm,  Jr,. 
Acting  Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FflL-«S04-«] 

Agency  Information  Collection 
Actlvttles:  Submission  for  OKffi 
Review;  Comment  Request,  New 
Source  Performance  Standard  (NSPS) 
for  Kraft  Pulp  Mills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OIvIB)  for  review  and 
approval:  New  Source  Performance 
Standard  (NSPS)  for  Kraft  Pulp  Mills, 
OMB  Control  Number  2060-0021, 
expiration  date  01/31/00.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  6,  2000. 
FOn  FtWTNER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-Mail  at 

Fanner.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1055.06.  For  technical  questions 
about  the  ICR  contact  Seth  Heminway  at 
(202)564-7017. 
SUPPtEMENTARY  INFORMATION: 

Title:  New  Source  Performance 
Standard  (NSPS)  for  Kraft  Pulp  Mills 
(OMB  Control  No.  2060-0021;  EPA  ICR 
No.  1055.06)  expiring  01/31/00.  This 
review  is  for  the  extension  of  an  existing 
approved  ICR. 

Abstmct:  The  New  Source 
Performance  Standards  (NSPS)  for  Kraft 
Pulp  Mills  (40  CFR  part  60.  subpart  BB) 
were  proposed  on  September  24,  1976 
and  promulgated  on  February  23, 1978. 
These  standards  apply  to  affected 
facilities  in  kraft  pulp  mills.  This 
information  is  being  collected  to  assure 
comphance  with  40  CFR  part  60, 
subpart  BB. 

As  is  the  case  with  ail  Clean  Air  Act 
information  collection  requests,  these 
information  requests  are  mandatory, 
according  to  the  authorities  cited  in  40 
CFR  part  60.  subpart  BB.  Owners  or 
operators  of  the  affected  facilities 
described  must  make  one-time-oniy 
notifications.  Owners  or  operatois  are 
also  required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative.  Monitoring 
requirements  specific  to  NSPS  Subpart 
BB  provide  information  on  the 
operation  of  the  emissions  control 
device  and  compliance  with  the  total 
reduced  sulfur  (TRS)  and  opacity 
standards.  Semiannual  reports  of  excess 
emissions  are  required.  These 
notifications,  reports,  and  records  are 
essential  in  determining  compliance; 
and  are  required,  in  general,  of  all 


sources  subject  to  NSPS.  Any  owner  or 
operator  subject  to  the  provisions  of  this 
part  shall  maintain  a  file  of  these 
measurements,  and  retain  the  file  for  at 
least  2  years  following  the  date  of  such 
measurements,  maintenance  reports, 
and  records. 

The  required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1 , 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  part  2: 
41  FR  36902.  September  1.  1976; 
amended  by  43  FR  40000,  September  8. 
1978;  43  FR  42251.  September  20,  1978: 
44  FR  17674,  Match  23. 1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
IS.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  conmients  on  this  collection 
of  information  was  published  on  06/04/ 
99;  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  58  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  pro\ide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/operator  of  Kraft  Pulp  Mills. 

Estimated  Number  of  Respondents: 
82. 

Frequency  of  Response:  Initial, 
quarterly,  semiaimual,  etc. 

Estimated  Total  Annual  Hour  Burden: 
9959. 

Estimated  Total  Aimualized  Capital, 
OStM  Cost  Burden:  S2,827,600. 

Send  coiiunents  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 


provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1055.06  and 
OMB  Control  No.  2060-0021  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Enviroiunental 
Protection  Agency,  Office  of 
Environmental  Information, 
Collection  Strategies  Division  (2822), 
401  M  Street.  SW,  Washington,  DC 
20460; 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street.  NW. 
Washington,  DC  20503. 
Dated:  December  1,  1999. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
IFR  Doc.  99-31666  Filed  12-6-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6S04-5] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Standard 
of  Performance  for  Electric  Utility 
Steam  Generating  Units 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  Subpart  Da.  Standards 
of  Performance  for  Electric  Utility  Steam 
Generating  Units.  OMB  No.  2O60i-OO23, 
expires  1/31/2000.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR.  call  Sandy  Farmer  at 
EPA,  (202)  260-2740,  email  at 
farmer.sandy^pa.gov,  or  download  off 
the  Internet  at  http://www.epa.gov/icr/ 
icr.htm  and  refer  to  EPA  ICR  No. 
1053.06. 
SUPPLEMENTARY  INFORMATION: 

Title:  NSPS-Subpart  Da.  Standards  of 
Performance  for  Electric  Utility  Steam 


Generating  Units  (OMB  Control  No. 
2060-0023;  EPA  ICR  No  1053.06) 
expiring  January  31,  2000.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Owners  or  operators  of 
electric  utility  steam  generating  units 
subject  to  NSPS  subpart  Da  must  make 
one-time-only  notification  of 
construction/reconstruction,  anticipated 
and  actual  startup,  initial  performance 
test,  physical  or  operational  changes, 
and  demonstration  of  a  continuous 
monitoring  system.  They  must  also 
submit  a  report  on  initial  performance 
test  results,  monitoring  results,  and 
ejooess  emissions.  Records  must  be 
n^Pntained  of  startups,  shutdowns, 
malfunctions,  periods  when  the 
continuous  monitoring  system  is 
inoperative,  and  of  various  fuel 
combustion  and  pollutant  emission 
parameters. 

The  required  notifications  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  Performance  test 
reports  are  needed  as  these  are  the 
Agency's  records  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 
compliance  was  achieved.  The 
monitoring  and  excess  emissions  reports 
are  used  for  problem  identification,  as  a 
check  on  source  operation  and 
maintenance,  and  for  compliance 
determination.  The  information 
collected  from  recordkeeping  and 
reporting  requirements  are  used  for 
targeting  inspections,  and  for  other  uses 
in  compliance  and  enforcement 
programs. 

Responses  to  these  information 
collections  are  mandatory,  per  section 
1 14(a)  of  the  Clean  Air  Act.  The 
required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40.  Chapter  1 . 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  part 
2). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  Jime  4, 


1999  (64  FR  64107);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  are 
estimated  to  average  485  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Electric  Utility  Steam  Generating  Units. 

Estimated  Number  of  Respondents: 
129. 

Frequency  of  Response:  Quarterly  and 
Semiannual. 

Estimated  Total  Annual  Hour  Burden: 
28,606  hours. 

Estimated  Total  Annualized  Non- 
Labor  Cost  Burden:  $3,095,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burdens,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1053.06  and 
OMB  Control  No.  2060-0023  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Office  of 
Environmental  IniFormation. 
Collection  Strategies  Division  (2822), 
401  M  Street.  SW.  Washington,  DC 
20460;  (or  E-Mail 
Farmer.Sandy@epamail.epa.gov) 

and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW. 

Washington.  DC  20503. 

Dated:  December  1. 1999. 
Oscar  Morales, 

Director,  Collection  Strategies  Division, 
IFR  Doc  99-31667  Filed  12-6-99:  8:45  ami 
BILLMC  COOE  •SaO-SIH> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6S04-1] 

Inadequacy  Status  of  Submitted  State 
Implementation  Plans  for 
Transportation  Conformity  Purposes: 
Houston  Attainment  Demonstration 
Plan 

AGENCY:  Environmental  Protection 

.Agent7  (EPA), 

ACTKM:  Notice  of  inadequacy  status. 

summary:  In  this  document.  EPA  is 
notifying  the  public  of  its  finding  of 
inadequacy  of  the  motor  vehicle 
emissions  budgets  (budgets)  in  the  State 
Implementation  Plan  (SIP)  submitted  on 
May  19,  1998.  for  purposes  of 
demonstration  of  attainment  of  ozone 
National  Ambient  Air  Quality  Standards 
in  the  Houston  nonattainment  area, 
because  the  SIP  did  not  include  any 
budgets  for  volatile  organic  compound 
and  nitrogen  oxide.  On  March  2, 1999. 
the  D.C.  Circuit  Court  ruled  that 
submitted  SIPs  cazmot  be  used  for 
transportation  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate. 
Since  the  May  19. 1998.  submittal  does 
not  contain  adequate  budgets,  this 
attainment  demonstration  can  not  be 
used  for  future  transportation 
conformity  determinations.  No 
comments  were  received  during  the 
public  comment  period. 
FOR  FURTHefl  MFORMATKM  CONTACT:  Mt. 
|.  Behnam,  or  Mr  Ken  Boyce,  US 
Environmental  Protection  Agency. 
Region  6. 1445  Ross  Avenue.  Dallas. 
Texas  75202:  telephone  (214)  665-7247 
or  (214)  665-7259. 

behnam. |ahanbakhsh@epamail. epa.gov 
or  boyce.ketmeth@epamail.epa.gov. 
SUPPt^MENTARY  INFORMATION: 
Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
The  EPA's  conformity  rule,  40  CFR  part 
93.  requires  that  transportation  plans, 
programs,  and  projects  conform  to  SIPs 
and  establishes  the  criteria  and 
procedures  for  determining  whether  or 
not  they  do.  Conformity  to  a  SIP  means 
that  transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards.  The 
criteria  by  which  EPA  determines 
whether  a  SIPs  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  An  adequacy  review  is 
separate  from  EPA's  completeness 
review,  and  it  should  not  be  used  to 
prejudge  EPA's  ultimate  approval  of  the 


SIP.  Even  if  we  find  a  budget  adequate, 
the  SIP  could  later  be  disapproved. 

On  March  2. 1999.  the  DC.  Circuit 
Court  of  Appeals  ruled  that  budgets 
contained  in  submitted  SIPs  cannot  be 
used  for  conformity  determinations 
unless  EPA  has  affirmatively  found  the 
conformity  budget  adequate.  Where  EPA 
finds  a  budget  inadequate,  it  caimot  be 
used  for  further  conformity 
determinations.  We  have  described  our 
process  for  determining  the  adequacy  of 
submitted  SIP  budgets  in  the  policy 
guidance  dated  May  14, 1999.  and  tilled 
Conformity  Guidance  on 
Implementation  of  March  2.  1999 
Conformity  Court  Decision.  You  may 
obtain  a  copy  of  this  guidance  from 
EPA's  conformity  web  site;  http:// 
www.epa.gov/oms/traq  (once  there, 
click  on  "conformity"  and  then  scroll 
down)  or  by  contacting  us  at  the  address 
above. 

By  this  notice,  EPA  is  announcing  the 
inadequacy  determination  that  we  have 
already  made.  On  May  19,  1998.  we 
received  the  Houston  attaitmi'.ent 
demonstration  SIP  which  did  not 
contain  volatile  organic  compound  and 
nitrogen  oxide  budgets.  Notice  that  we 
had  received  this  SIP  was  posted  on  the 
EPA's  website  for  a  30  day  public 
conunent  period.  The  public  comment 
period  closed  on  August  21 ,  1999.  We 
did  not  receive  any  comments.  After  the 
public  comment  process,  we  sent  a 
letter  to  the  Texas  Natural  Resource 
Conservation  Commission  stating  that 
this  SIP  is  inadequate  for  transportation 
conformity  determinations. 

This  means  that  the  SIP  cannot  be 
used  for  transportation  conformity 
determinations.  As  stated  in  the  May  14. 
1999,  guidance,  EPA's  adequacy  review 
is  not  to  be  used  to  prejudge  EPA's 
ultimate  approval  or  disapproval  of  the 
submitted  SIPs.  Approvability  of  the 
SIPs  wiU  be  addressed  in  a  fiiture 
rulemaking. 

Therefore,  the  ozone  attainment 
demonstration  SEP  as  referenced  above 
cannot  be  used  for  transportation 
conformity  by  the  Metropolitan 
Planning  Organization  in  Houston. 

Dated;  November  24. 1999. 
Gregg  A.  Cooke, 

Hegional  Administrator.  Region  6. 
(FK  Doc.  99-31663  Filed  12-6-99: 8:45  ami 


ENVIRONMENTAL  PROTECHON 
AGENCY 

[FHL-6S04-2] 

42  U.S.C.  122(1) 

Proposed  Prospective  Purchaser 
Agreement  and  Covenant  Not  To  Sue 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice:  proposal  of  prospective 
purchaser  agreement  and  covenant  not 
to  sue  under  CERCLA  section  9601  e( 
seq.,  as  amended,  for  the  Circle 
Smelting  Corporation  Superfund  Site. 


SUMMARY:  U.S.  EPA  is  proposing  to 
execute  a  Prospective  Purchaser 
Agreement  and  Covenant  Not  to  Sue 
(Agreement)  under  CERCLA  section 
9601  et  seq..  as  amended,  for  the  Circle 
Smelting  Corporation  Superfund  Site. 
The  Prospective  Purchaser  has  agreed  to 
the  reuse  and  redevelopment  of  the 
property,  thereby  creating  jobs  and 
economic  growth  as  well  as  preventing 
the  Site  from  remaining  abandoned,  and 
in  return  will  receive  a  covenant  not  to 
sue  and  contribution  protection  from 
EPA.  EPA  today  is  proposing  to  execute 
this  Agreement  because  it  achieves  a 
benefit  for  the  community  where  the 
site  is  located  by  encouraging  the  reuse 
or  redevelopment  of  property  at  which 
the  fear  of  Superfund  liability  may  have 
been  a  barrier.  The  Circle  Smelting  Site 
would  likely  have  remained  an 
abandoned  lot  had  EPA  not  entered  into 
this  Prospective  Purchaser  Agreement 
and  Covenant  Not  to  Sue  with  the 
Prospective  Purchasers.  Therefore,  this 
Agreement  provides  for  the  reuse  and 
redevelopment  of  the  Site,  thereby 
fulfilling  EPA's  Brownfields  initiatives 
and  priorities. 

DATES:  Comments  on  this  proposed 
settlement  must  be  received  on  or  before 
January  6,  2000. 

ADDRESSES:  A  copy  of  the  proposed 
Agreement  is  available  for  review  at 
U.S.  EPA.  Region  5.  77  West  (ackson 
Boulevard.  Chicago.  Illinois  60604. 
Please  contact  Ms.  Allison  S.  Gassner  at 
(312)  886-2250.  prior  to  visiting  the 
Region  5  office. 

Comments  on  the  proposed 
Agreement  should  be  addressed  to 
Allison  S.  Gassner,  Office  of  Regional 
Counsel.  U.S.  EPA.  Region  5,  77  West 
Jackson  Boidevard  (Mail  Code  C-14J), 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  S.  Gassner  at  (312)  886-2250,  of 
the  U.S.  EPA,  Region  5,  Office  of 
Regional  Counsel. 

StWPLEMENTARY  INFORMATION:  The  Cjrcle 
Smelting  Corporation  Site  is  located  on 


a  28-acre  parcel  of  land  situated  along 
Illinois  State  Highway  50  in  the 
northeast  comer  of  the  Village  of 
Beckemeyer,  Clinton  County,  Illinois. 
The  Site  was  originally  constructed  as  a 
primary  zinc  smelter  in  1904  and  was 
later  converted  into  a  secondary*  zinc 
smelter  in  1920.  The  Site  also  includes 
areas,  such  as  walkway  paths  and 
residential  driveways,  in  the  Village  of 
Beckemeyer  where  hazardous 
substances  came  to  be  located  due  to 
smelter  operations  disposal.  Cinders 
from  the  smelter  were  also  used  in 
certain  areas  within  the  Village  as  a 
surface  material  for  walking  paths, 
driveways,  and  alleys. 

Asarco,  Inc..  entered  into  an 
agreement  with  EPA  in  1997  to  clean  up 
the  former  smelter  property  and  the 
effected  residential  areas.  Under  the 
1997  Administrative  Order  on  Consent. 
Asarco.  Inc.,  is  required  to  investigate 
the  nature  and  extent  of  the  hazardous 
substances  from  the  former  smelter 
operations  and  to  remove  those 
hazardous  substances  that  exceed  EPA's 
standards.  The  Administrative  Order  on 
Consent  requires  Asarco,  Inc.,  to 
remediate  the  former  smelter  property  to 
levels  suitable  for  conunercial  use. 
Asarco,  Inc.,  began  cleanup  activities  in 
Fall  of  1998.  Future  cleanup  work  at  the 
smelter  property  will  include 
demolishing  the  remnants  of  the 
furnaces,  clearing  the  remaining 
buildings,  and  consolidating  these 
materials  in  a  capped  repository  that 
will  be  constructed  on  a  portion  of  the 
property.  The  stockpiled  yard,  soil,  and 
slag  waste  remaining  on  the  property 
will  also  be  consolidated  and  moved  to 
the  repository.  The  remainder  of  the  site 
will  then  be  graded  and  paved  with  a 
concrete  barrier  and  a  new  driveway 
will  be  constructed  connecting  the 
property  to  Hi^way  50. 

In  exchange  for  completing  the 
activities  described  the  Prospective 
Purchaser  Agreement.  Asarco.  Inc.  will 
transfer  title  of  a  portion  of  the  Site 
property  to  LEAR  Enterprises,  LLC. 
LEAR  Enterprises,  LLC  ("LEAR"),  is  a 
corporation  duly  registered  in  the  State 
of  Illinois  located  at  451  West  First 
Street,  Beckemeyer,  Illinois.  Virgil 
Holthaus  is  the  Manager  of  LEAR  and  is 
the  President  of  Holthaus  Truck  Service. 
Inc.  ("Holthaus  Truck").  LEAR  will 
lease  to  Holthaus  Truck  the  portions  of 
the  Site  to  which  LEAR  takes  title.  Virgil 
Holthaus  and  a  wholly  owned  company 
which  he  formed  to  take  ownership  of 
the  Site,  LEAR  Enterprises,  LLC,  have 
executed  the  proposed  Prospective 
Pmx:haser  Agreement. 

LEAR  intends  to  acquire  a  majority 
portion  of  the  Site  in  exchange  for 
Holthaus  Truck  conducting  95%  of  the 


interim  remedial  actions  at  the  Property. 
The  remedial  action  is  mandated  in  the 
Administrative  Order  on  Conseat 
entered  into  between  the  United  States 
and  Asarco,  Inc.,  the  current  owner  of 
the  Site.  Holthaus  Truck  is  a  heavy-haul 
trucking  service  that  will  redevelop  the 
property  for  vehicle  maintenance  and 
parking,  creating  lime  slurry  for  resale 
to  local  industry,  and  possible  future 
warehousing  activity.  Holthaus  Truck 
employs  approximately  fifteen 
individuals  and  expects  that  after 
redevelopment  it  vvill  expand  its 
operations  and  possibly  create  more  jobs 
for  the  community. 

The  Prospective  Purchaser's  use  of  the 
Site  is  for  limited  activities  that  will  not 
aggravate  or  contribute  to  the  existing 
contamination,  will  not  interfere  with 
the  remedy  approved  by  EPA,  and  will 
not  pose  a  health  risk  to  the  community 
The  Prospective  Purchaser  is  financially 
viable  and  capable  of  fulfilling  all 
obligations  under  this  Prospective 
Purchaser  Agreement.  As  part  of  the 
remedial  activities  on  the  Site,  Asarco, 
Inc.,  wall  construct  a  soil  repository  on 
the  Site  and  Settling  Respondents  will 
indefinitely  maintain  the  fence  and  any 
necessary  vegetation  control  for  the  soil 
repository.  The  Prospective  Purchaser 
has  had  no  involvement  with  the  Site 
prior  to  this  proposed  purchase. 

The  Settling  Parties  are  purchasers  of 
the  property  who  intend  to  reuse, 
redevelop,  and  resell  the  property. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  doctmient.  is 
open  for  comments  on  the  proposed 
Agreement  pursuant  to  section  122(1)  of 
CERCLA,  42  U.S.C.  9622(1).  CommenU 
should  be  sent  to  the  addressee 
identified  in  this  document. 
VVUIiun  E.  Muno, 

Director.  Superfund  Division.  Region  5. 
(FR  Doc.  99-31664  Filed  12-6-99;  8:45  ami 
gnAJNG  cooE  aHo-aii-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-31S1-€M] 

Puerto  Rico;  Amendment  No.  1  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  an  emergency  for  the  Commonwealth 

of  Puerto  Rico  (FEMA-3151-EM).  dated 

November  17, 1999,  and  related 

determinations. 

EFFECTIVE  DATE:  November  20, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
November  20, 1999. 

The  following  Catalog  of  Federal  Domisstic 

.Vssistance  Numbers  (CFDA)  are  to  be  used 

for  reporting  and  drawing  funds:  83.537. 

Community  Disaster  L,oans;  83.538.  Cora 

Brown  Fund  Program;  83.539.  Crisis 

Counseling;  83.540.  Disaster  Legal  SHr\'ict}s 

Program;  83.541.  Disaster  llnemploymeni 

AssislanCK  (DIJA);  8:1.542.  Fire  Suppression 

Assistance;  83.543.  Individual  and  Family 

Grant  (IFC)  Program;  83  544.  Public 

Assistance  Grants;  83.545.  Disaster  Housing 

Program:  83.546.  Hazard  Mitigation  Grant 

Program) 

Robert  |.  Adamcik, 

Deputy  .Associate  Director.  Response  and 

Recovery  Directorate. 

IFF  Doc.  9*-3t655  Filed  l2-6-9fl:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1309-OR] 

U.S.  Virgin  Islands;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  U.S.  Virgin  Islands 
(F'EMA-1309-DR).  dated  November  23. 
1999.  and  related  determinations. 
EFFECTIVE  DATE:  November  23.  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  23.  1999,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

1  have  determined  that  the  damage  in  the 
U.S.  Virgin  Islands,  resulting  from  Hurricane 
Lenny  on  November  17, 1999,  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  majtir  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  Pub.  L.  93-288.  as  amended  ('the 
Stafford  Act").  I.  therefore,  declare  that  sui:h 
a  major  disaster  exists  in  the  U.S.  Vllgin 
Islands. 
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In  ordar  to  provide  Federal  assUtance.  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  Rnd  necessaiy  for  Federal  di&aster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  vou  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
iroplementatioD  of  Motion  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Michael  Byrne  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Office  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  U.S.  Virgin  Islands  to  have 
been  a^ected  adversely  by  this  declared 
major  disaster: 

The  islands  of  St.  Croix.  St.  |ohn  and  St. 
Thomas  for  Individual  Assistance  and  Public 
Assistance. 

All  islands  within  the  U.S.  Virgin 
Islands  are  eligible  to  apply  for 
assistance  under  the  Haurd  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  03.537, 
Community  Disaster  Loans:  83.53B,  Cora 
Brown  Fund  Program:  B3.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  B3.541.  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Familv 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants:  83.545.  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program) 
lUMa  L.  Witt. 
Dirvclor. 

IFK  Dk.  99-31651  Filad  12-6-98;  B:45  ami 
miata  coot  *n»-a>-r 


action:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  U.S.  Virgin 
Islands,  1FEMA-1309-DR),  dated 
November  23,  1999,  and  related 
determinations. 

EFFECnVF  DATE:  November  26,  1999. 
FOn  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  .^gency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  U.S.  Virgin 
Islands  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  23,  1999: 

Water  Island  for  individual  assistance  and 
public  assistance. 

[The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Cotinseling;  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Robett ),  Adamcik. 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 

(FR  Doc.  99-31652  Filed  12-6-99;  8:4S  ami 
■LUMO  oooc  ans-n-e 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-130A-DR1 

OS.  Virgin  Islands;  AnMndment  No.  2 
to  NoUca  of  s  Major  DIsastw 


FEDERAL  EMERGOICY 
MANAGEMENT  AGENCY 

[FEMA-130S-Ofl] 

U.S.  Virgin  Islands;  Amandmont  No.  1 
to  NoUca  of  s  Ma)or  Diaastar 
DedaraUon 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


V:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  U.S.  Virgin 
Islands  (FEMA-1309-DR),  dated 
November  23. 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  November  20,  1999. 
FOR  FURTItER  MFORHATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,(202)646-3772. 
S«ff>PLEMENTARY  MFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  November  16-20. 1999. 


(The  following  Catalog  of  Federal  [Vomestic 

Assistance  Numbers  (CFDA)  are  to  be  used 

for  reporting  and  drawing  funds;  83.537, 

Community  Disaster  Loans;  83.538,  Coie 

Brown  Fund  Program;  83.539,  Crisis 

Counseling;  83.540,  Disaster  Legal  Services 

Program;  83.541,  Disaster  Unemployment 

Assistance  (DUA);  83.542,  Fire  Suppression 

Assistance;  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544.  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program) 

Robert  |.  Adamcik. 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  99-31653  Filed  12-fr-99;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-31S2-EM] 

U.S.  Virgin  Mands;  Amandmant  No.  2 
to  NoUes  of  an  Emargancy  Daclaratlon 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

actkm:  Notice, 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  U.S.  Virgin 
Islands  (FEMA-31S2-EM),  dated 
November  17, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  November  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  IX^ 
20472,  (202)  646-3772. 

SUPPt-EMENTAftY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  November  16-20. 1999. 

(The  following  Catalog  of  Federal  Domestic 

Assistance  Numbers  (CFDA)  are  to  be  used 

for  reporting  and  drawing  funds:  83.537, 

Conuntmity  Disaster  Loans;  83.538,  Cora 

Brown  Ftmd  Program;  83.539,  Crisis 

Counseling;  83.540,  Disaster  Legal  Services 

Program;  83.541,  Disaster  Unemployment 

Assistance  (DUA);  83.542.  Fire  Suppression 

Assistance;  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544,  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548.  Hazard  Mitigation  Grant 

Program.) 

Rohnt ).  Adandk. 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  99-31656  Filed  12-6-99;  8:43  ami 
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FEDERAL  EUAERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3147-EM) 

Virginia;  Emergency  arKl  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  Commonwealth  of 
Virginia  (FEMA-3147-EM),  dated 
September  16, 1999.  and  related 
determinations. 

EFFECTIVE  DATE:  September  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,(202)646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  iS 
hereby  given  that,  in  a  letter  dated 
.September  16.  1999.  the  President 
declared  an  emergency  under  the 
authority  of  the  Robert  T,  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S,C.  5121  et  seq.), 
as  follows: 

I  liavH  deturminod  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Virginia,  resulting  from  Hurricane  Floyd 
beginning  on  September  13,  1999.  and 
continuing  is  uf  suificient  severity  and 
magnitude  to  warrant  an  emergency 
declaration  under  the  Robert  T.  Stafford 
Di.sa.ster  Relief  and  Emergency  .Assistance 
Act.  P.L  93-288,  as  amended  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  an 
emergency  exists  in  the  Commonwealth  of 
Virginia. 

You  are  authorized  to  coordinate  all 
disaster  relief  efforts  which  have  the  purpose 
of  alleviating  the  hardship  and  suffering 
caused  by  the  emergency  on  the  local 
population,  and  to  provide  appropriate 
assistance  for  required  emergency  measures, 
authorized  under  Title  V  of  the  Stafford  Act 
to  save  lives,  protect  property  and  public 
health  and  safely,  or  to  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  Specihcally,  you  are  authorized  to 
identif}'.  mobilize,  and  provide  at  your 
discretion,  equipment  and  resources 
necessary  to  alleviate  the  impacts  of  the 
emergency.  I  have  further  authorized  debris 
removal  (Category-  A]  and  emergency 
protective  measures  (Categorv-  B)  including 
direct  Federal  assistance,  at  75  percent 
Federal  funding.  This  assistance  excludes 
regular  time  costs  for  subgrantees  regular 
employees.  In  addition,  you  are  authorized  to 
provide  such  other  forms  of  assistance  under 
the  Stafford  Act,  as  you  may  deem 
appropriate. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  emergens 
assistance  and  administrative  expenses. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 


Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  J.  Gunter  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

1  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Virginia 
to  have  been  affected  adversely  by  this 
declared  emergency; 

FEMA  intends  to  coordinate  all  disaster 
relief  efforts  which  have  the  purpose  of 
alleviating  the  hardship  and  suffering  caused 
by  the  emergency  on  the  local  population, 
and  to  provide  appropriate  assistance  for 
required  emergency  measures,  authorized 
under  Title  V  of  the  Stafford  .Act  to  save 
lives,  protect  property  and  public  health  and 
safety,  or  to  lessen  or  avert  the  threat  of  a 
catastrophe  in  the  designated  areas. 
Specifically,  FEMA  is  authorized  to  identify, 
mobilize,  and  provide  at  its  discretion, 
eouipment  and  resources  necessary  to 
alleviate  the  impacts  of  the  emergency. 
FEMA  is  further  authorized  to  provide  debris 
removal  (Categor\'  A)  and  emergency 
protective  measures  (Category  B)  including 
direct  Federal  assistance,  at  75  percent 
Federal  funding. 

This  assistance  is  for:  the  City  of 
Chesapeake,  City  of  Hampton.  City  of 
Portsmouth,  City  of  Poquoson.  City  of 
Newport  News.  City  of  Norfolk,  City  of 
Suffolk,  City  of  Virginia  Beach,  and  the 
counties  of  Accomack.  Gloucester,  Lancaster. 
Mathews.  Middlesex.  Northumberland, 
Northampton.  Richmond,  Sussex, 
Westmoreland,  and  York. 
(The  following  Catalog  of  Federal  Domestic 
,\ssistance  Numbers  (CFDAl  are  to  be  used 
for  reporting  and  drawing  funds;  63.537, 
Community  Disaster  Loans;  83.5,18.  Cora 
Brown  Fuiid  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
A.ssistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Familv 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants:  83.S45,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

(FT?  Doc.  99-31654  Filed  12-6-99;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  fielding  Company 
Act  of  1956  (12  U.S.C.  1841  e(  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 


bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  Glings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acqirisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C  1843).  Unless  otherwise 
noted,  nonbanldng  activities  will  be 
conducted  throughout  the  United  States 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  lanuary  3, 
2000. 

A,  Federal  Reserve  Bank  of  Kansas 
City  (D  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001: 

1.  Grand  Valley  Corporation,  Grand 
junction.  Colorado:  to  acquire  90 
percent  of  the  voting  shares  of  Heber 
Valley  National  Bank.  Heber  City.  Utah. 

Board  of  Governors  of  the  Federal  Reserve 

System.  December  1, 1999. 

Robert  deV.  Frietson, 

.^i;sociate  Secretary  of  the  Board. 

(FR  Doc  99-31572  Filed  12-6-99:  8:45  am! 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
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related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  lanuary  3.  2000. 

A.  Federal  Reserve  Bank  of  San 
Frandaco  (Maria  Villanueva.  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1.  Humboldt  Bancoq>.  Eureka, 
California:  to  acquire  Capitol  Thrift  & 
Loan  Association.  Napa,  California,  and 
thereby  engage  in  industrial  banking: 
owning,  controlling,  or  operating  an 
industrial  bank,  Morris  Plan  Bank,  or 
industrial  loan  company,  so  long  as  the 
institution  is  not  a  bank,  pursuant  to  § 
225.28(b)(4)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  1,  1999. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-31573  Filed  12-6-99:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  Octot>er  5, 
1999. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  October  5. 1999.' 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  the  e.xpansion  of 
economic  activity  was  substantial  in  the 
quarter  just  ended.  Nonfarm  payroll 
employment  increased  briskly  through 
August,  and  the  civilian  unemployment 
rate  dropped  back  to  4.2  percent, 
matching  its  low  for  the  year.  Industrial 


■CopittsoflheMinuIosofthe  Foderai  Open 
Market  Committee  meeting  of  October  5,  1999. 
whicli  include  (he  domeslir  policy  diredive  i&sued 
at  tlut  me«tiD]|>.  are  available  upon  request  la  the 
Board  of  Governors  of  the  Federal  Reserve  System. 
Waahjagton.  D.C  2U551.  The  minutes  an  published 
in  the  Fedenil  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


production  was  up  appreciably  further 
in  July  and  August.  Total  retail  sales 
posted  sizable  gains  over  the  two 
months.  Housing  construction 
apparently  has  slowed  somewhat  but 
has  remained  at  a  high  level.  Available 
indicators  suggest  that  the  expansion  in 
business  capital  spending  has  continued 
to  be  rapid.  The  nominal  deficit  on  U.S. 
trade  in  goods  and  services  widened  in 
July  &om  its  average  in  the  second 
quarter.  Inflation  has  continued  at  a 
moderate  pace,  albeit  somewhat  above 
that  in  1996  owing  to  a  sharp  rebound 
in  energy  prices. 

Most  short-term  interest  rates  have 
posted  small  mixed  changes  since  the 
meeting  on  August  24. 1999.  while 
longer-term  yields  have  risen  somewhat. 
Most  measures  of  share  prices  in  equity 
markets  have  registered  sizable  declines 
over  the  intermeeting  period.  In  foreign 
exchange  markets,  the  trade-weighted 
value  of  the  dollar  has  changed  little 
over  the  period  in  relation  to  the 
currencies  of  a  broad  group  of  important 
U.S.  trading  partners. 

M2  and  M3  have  continued  to  grow 
at  a  moderate  pace.  For  the  year  through 
September,  M2  is  estimated  to  have 
increased  at  a  rate  somewhat  above  the 
Committee's  annual  range  and  M3  at  a 
rale  just  above  the  upper  end  of  its 
range.  Total  domestic  nonfinancial  debt 
has  continued  to  expand  at  a  pace 
somewhat  above  the  middle  of  its  range. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  reaffirmed  at  its  meeting  in 
June  the  ranges  it  had  established  in 
February  for  growth  of  M2  and  M3  of  1 
to  5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1998  to  the  fomth  quarter  of 
1999.  The  range  for  grovrth  of  total 
domestic  nonfinancial  debt  was 
maintained  at  3  to  7  percent  for  the  year. 
For  2000.  the  Committee  agreed  on  a 
tentative  basis  in  June  to  retain  the  same 
ranges  for  growrth  of  the  monetary 
aggregates  and  debt,  measured  fi-om  the 
fourth  quarter  of  1999  to  the  fourth 
quarter  of  2000.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the 
economy  and  financial  markets. 

To  promote  the  Committee's  long-run 
objectives  of  price  stability  and 
sustainable  economic  growth,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  arotmd  5-1/ 
4  percent  In  view  of  the  evidence 


currently  available,  the  Committee 
believes  that  prospective  developments 
are  more  likely  to  warrant  an  increase 
than  a  decrease  in  the  federal  funds  rate 
operating  objective  during  the 
intermeeting  period. 

By  order  of  the  Federal  Open  Market 
Committee.  November  24. 1999. 
Donald  L.  Koho, 

Secretary.  Federal  Open  Market  Committee. 
[FR  Doc.  99-31602  Filed  12-6-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Oocket  No.  99N-4235] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Survey  of  Manufacturing 
Practices  in  ttie  Dietary  Supplement 
Industry 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUItlMAnV:  The  Food  and  Dnig 

Administration  (FDA)  is  aimoimcing 
that  a  collection  of  information  entitled 
"Survey  of  Manufacturing  Practices  in 
the  Dietary  Supplement  Industry"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperu'ork  Reduction  Act  of  1995, 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  6.  1999  (64 
FR  54334),  the  agency  aimounced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  tmless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0422.  The 
approval  expires  on  April  30.  2000.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  November  29.  1999. 
Wiiiiam  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
IFR  Doc.  99-31570  Filed  12-6-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docliet  No.  99D-5047] 

Draft  Guidance  for  industry  on 
Pharmacokinetics  in  Patients  With 
Impaired  Hepatic  Function:  Study 
Design,  Data  Analysis,  and  Impact  on 
Dosing  and  Labeling;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Pharmacokinetics  in 
Patients  With  Impaired  Hepatic 
Fimction:  Study  Design,  Data  Analysis, 
and  Impact  on  Dosing  and  Labeling." 
This  draft  guidance  provides 
recommendations  to  sponsors  planning 
to  conduct  studies  to  assess  the 
influence  of  hepatic  impairment  on  the 
pharmacokinetics  and,  where 
appropriate,  the  pharmacodynamics  of 
drugs  or  therapeutic  biologies. 
DATES:  Submit  vtritten  comments  on  the 
draft  guidance  for  industry  by  February 
7.  2000.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

AOORESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on 
the  Internet  at  bttp://www. fda.gov/cder/ 
guidance/index. htm  or  http:// 
www.fda.gov/cber/guidelines.htm. 
Submit  written  requests  for  single 
copies  of  the  draft  guidance  entitled 
"Pharmacokinetics  in  Patients  With 
Impaired  Hepatic  Function:  Study 
Design.  Data  Analysis,  and  Impact  on 
Dosing  and  Labeling"  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  vnitten  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  MFORHATKM  CONTACT: 
Mehul  U.  Mehta,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

860),  Food  and  Drug 

Administration.  5600  Fishers  Lane. 

Rockville,  MD  20857,  301-594- 

2567;  or 
David  Green,  Center  for  Biologies 

Evaluation  and  Research  (FffM- 

579),  Food  and  Drug 

Adininistration,  1401  Rockville 


Pike,  Rockville,  MD  20852,  301- 
827-5349. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Pharmacokinetics  in  Patients  With 
Impaired  Hepatic  Fimction:  Study 
Design.  Data  Analysis,  and  Impact  on 
Dosing  and  Labeling."  This  draft 
guidance  provides  recommendations  on: 
(1)  When  phiirmacokinetic  studies  in 
patients  with  hepatic  impairments  are 
or  are  not  recommended;  (2)  the  design 
and  conduct  of  studies  to  characterize 
the  effects  of  impaired  hepatic  function 
on  the  pharmacokinetics  of  a  drug;  (3) 
characteristics  of  patient  populations  to 
be  studied;  (4)  analysis,  interpretation, 
and  reporting  of  the  results  of  the 
studies;  and  (5)  the  description  of  study 
results  in  drug  labeling. 

The  draft  guidance  reflects  the  current 
view  that  the  liver  generally  plays  an 
important  role  in  the  elimination 
(metabolism  and/or  excretion)  of  a  drug 
and  that  the  effect  of  hepatic 
impairment  on  the  elimination  of  a  new 
dnig  should  generally  be  defined  during 
drug  development. 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27, 1997).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  pharmacokinetic  studies  in  patients 
with  impaired  hepatic  function.  It  does 
□ot  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  pubUc.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

Interested  persons  may.  on  or  before 
February  7,  2000,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  niunber 
fotmd  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  November  30. 1999. 
Margaret  M.  Dotnl, 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  99-31608  Filed  12-6-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

[HCFA-9004-N] 

Medicare  and  Medicaid  Programa; 
Quarterly  Listing  of  Program 
Issuances — First  Quarter,  1999 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS 
ACTION:  Notice. 

SUI«mary:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  during  January.  Febniary.  and 
March  of  1999.  relating  to  the  Medicate 
and  Medicaid  programs.  It  also 
identifies  certain  devices  with 
InvestigatiDnal  device  exemption 
numbers  approved  by  the  Food  and 
Drug  Administration  that  potentially 
may  be  covered  imder  Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  also  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timefiame. 
FOR  FURTVIER  arORMATKM  CONTACT:  It  is 
possible  that  an  interested  party  may 
have  a  specific  information  need  and 
not  be  able  to  determine  from  the  listed 
information  whether  the  issuance  or 
regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  coni»ming  these 
items.  Copies  are  not  available  through 
the  contact  persons. 

Questions  concerning  Medicare  items 
.in  Addendum  III  may  be  addressed  to 
Bridget  Wilhite,  Office  of 
Communications  and  Operations 
Support.  Division  of  Regulations  and 
Issuances.  Health  Care  Financing 
Administration,  C5-16-03,  7500 
Security  Boulevard.  Baltimore,  MD 
21244-1850.  (410)  786-5248. 

Questions  concerning  Medicaid  items 
in  Addendimi  III  may  be  addressed  to 
Betty  Stanton,  Center  for  Medicaid  State 
Operations,  Policy  Coordination  and 
Planning  Group.  Health  Care  Fitumcing 
Administration.  S2-26-13,  7500 
Security  Boulevard.  Baltimore,  MD 
21244-1850,  (410)  786-3247. 

Questions  concerning  Food  and  Drug 
Administration-approved 
investigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler,  Office 
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of  Clinical  Standards  and  Quality. 
Coverage  and  Analysis  Group.  Health 
Care  Financing  Administration.  04-11- 
04.  7500  Security  Boulevard.  Baltimore. 
MD  21244-1850',  (410)  786-4633. 
Questions  concerning  all  other 
information  may  be  addressed  to 
Trenesha  Fultz.  Office  of 
Communications  and  Operations 
Support.  Division  of  Regulations  and 
Issuances,  Health  Care  Financing 
Administration.  C5-12-08,  7500 
Security  Boulevard.  Baltimore.  MD 
21244-1850.  (410)  786-3822. 
SUPPtEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs.  These  programs  pay 
for  health  care  and  related  services  for 
39  million  Medicare  beneficiaries  and 
35  million  Medicaid  recipients. 
.■\dministratlon  of  these  programs 
involves  (1)  furnishing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public  and  (2)  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies.  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  the  authority  granted 
to  the  Secretary  of  the  Department  of 
Health  and  Human  Services  under 
sections  1102.  1871,  1902.  and  related 
provisions  of  the  Social  Security  Act 
(the  Act).  We  also  issue  various 
manuals,  memoranda,  and  statements 
necessary  to  administer  the  programs 
efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  a  list  of  all  Medicare 
manual  instructions,  interpretive  rules, 
and  guidelines  of  general  applicability 
not  issued  as  regulations,  at  least  every 
3  months  in  the  Federal  Register.  We 
published  our  first  notice  June  9, 1988 
(53  FR  21730).  Although  we  are  not 
mandated  to  do  so  by  statute,  for  the 
sake  of  completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  3-month  time 
frame. 

n.  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  Food  and  Drug  Administration- 


approved  investigational  device 
exemptions  published  diuing  the 
timeframe,  to  determine  whether  any 
are  of  particular  interest.  We  expect  it  to 
be  used  in  concert  with  previously 
published  notices.  Those  unfamiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  of 
our  first  three  notices  (53  FR  21730,  53 
FR  36891,  and  53  FR  50577)  published 
in  1988.  and  the  notice  published  March 
31, 1993  (58  FR  16837).  Those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21. 1989  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  Ibis  current  listing  into  five 
addenda: 

•  Addendum  1  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

•  Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

•  Addendum  III  lists  a  unique  HCFA 
transmittal  nimiber  for  each  instruction 
in  our  manuals  or  Program  Memoranda 
and  its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often,  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

•  Addendum  IV  lists  all  substantive 
and  interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item  we  list  the — 

+  Date  published; 

•  Federal  Register  citation: 

•  Parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable); 

•  Agency  file  code  number; 

•  Title  of  the  regulation; 

•  Ending  date  of  the  conmient  period 
(if  applicable);  and 

•  Effective  date  (if  applicable). 

•  Addendum  V  includes  listings  of 
the  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  numbers  that  have  been 
approved  or  revised  during  the  quarter 
covered  by  this  notice.  On  September 
19, 1995.  we  published  a  final  rule  (60 
FR  48417)  establishing  in  regulations  at 
42  CFR  405.201  et  seq.  that  certain 
devices  with  an  investigational  device 
exemption  approved  by  the  Food  and 
Drug  Administration  (FDA)  and  certain 
services  related  to  those  devices  may  be 
covered  under  Medicare.  It  is  our 
practice  to  aimouncs  all  investigational 
device  exemption  categorizations,  using 
the  investigational  device  exemption 
numbers  the  FDA  assigns.  The  listings 


are  organized  according  to  the  categories 
to  which  the  device  numbers  are 
assigned  (that  is.  Category  A  or  Categorj' 
B.  and  identified  by  the  investigational 
device  exemption  number). 

m.  How  To  Obtain  Listed  Material 

A.  Manuals 

Those  wishing  to  subscribe  to 
program  manuals  should  contact  either 
the  Govenmient  Printing  Office  (GPO) 
or  the  National  Technical  Information 
Service  (NTIS)  at  the  following 
addresses: 

Superintendent  of  Documents. 
Government  Printing  Office.  ATTN: 
New  Orders.  P.O.  Box  371954. 
Pittsburgh.  PA  15250-7954.  Telephone 
(202)  512-1800.  Fax  number  (202)  512- 
2250  (for  credit  card  orders);  or 

National  Technical  Information 
Service.  Department  of  Commerce,  5825 
Port  Roval  Road.  Springfield,  VA  22161, 
Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transniittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  all  manuals  are 
available  at  the  following  Internet 
address:  http://www.hc&.gov/ 
pubforms/progman.htm. 

B.  Regulations  and  Notices 
Regulations  and  notices  are  published 

in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  FederaJ  Register  is 
published.  The  database  includes  both 
text  and  graphics  hotn  Volimie  59, 
Number  1  (January  2. 1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www. access. gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  5wais.access.gpo.gov.  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais.  then  log  in  as  guest 
(no  password  required). 


C.  Rulings 

We  publish  rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  &om  the  nearest  HCFA  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  rulings  in  the 
Federal  Register.  Rulings,  beginning 
with  those  released  in  1995.  are 
available  online,  through  the  HCFA 
Home  Page.  The  Internet  address  is 
http://www.hcfa.gov/regs/rulings.htm. 

D.  HCFA 's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM  and  may 
be  purchased  from  GPO  or  NTIS  on  a 
subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI.  XVIII,  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 
Social  Security  Laws  are  current  as  of 
January  1,  1995.  (Updated  titles  of  the 
Social  Security  Laws  are  available  on 
the  Internet  at  http://www.ssa.gov/ 
OP_Home/s5act/comp-toc.htm.)  The 
remaining  portions  of  CD-ROM  are 
updated  on  a  monthly  basis. 

Because  of  complaints  about  the 
uiu'eadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual,  as  of  March  1995. 
we  deleted  these  appendices  from  CD- 
ROM.  We  intend  to  re-visit  this  issue  in 
the  near  future  and,  with  the  aid  of 
newer  technology,  we  may  again  be  able 
to  include  the  appendices  on  C^D-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  re[}orts 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

IV.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1 .400 
designated  libraries  throughout  the 
United  States.  Some  FDLs  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL. 
Contact  any  library  to  locate  the  nearest 
FDL. 

In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 
and  retain  at  least  one  copy  of  most 
Federal  govenmient  publications,  either 


in  printed  or  microfilm  form,  for  use  by 
the  general  public.  These  libraries 
provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
.sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents 
numbers  for  each  HCFA  publication  are 
shown  in  Addendum  IH.  along  with  the 
HCFA  publication  and  transmittal 
numbers.  To  help  FDLs  locate  the 
materials,  use  the  Superintendent  of 
Documents  number,  plus  the  HCFA 
transmittal  number.  For  example,  to 
find  the  Intermediary  Manual  (HCFA 
Pub.  13-3)  transmittal  entitled 
"Manmiography  Screening,"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/6  and  the  HCFA  transmittal 
number  1 754. 

(Catalog  of  FederaJ  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance,  Program  No.  93.774.  Medicare — 
Supplementar)'  Medical  Insurance  Program, 
and  Program  No.  93.714.  Medical  Assistance 
Program) 

Dated:  November  18,  1909. 
Elizabeth  Cusick, 

Director,  Office  of  Communications  and 
Operations  Support. 

Addendum  I 

This  addendum  lists  the  publication  dates 
of  the  most  recent  quarterly  listings  of 
program  issuances. 
lune  4.  1998  (63  FR  30499) 
August  11.  1998  (63  FR  428S7) 
September  16. 1998  (63  FR  49598) 
December  9.  1998  (63  FR  67899) 
May  11.  1999  (64  FR  25351) 
November  2,  1999  (64  FR  59185) 

Addendum  n — Description  of  Manuals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  lune  9. 1988,  at  53  FR  21730 
and  supplemented  on  September  22.  1988.  at 
53  FR  36891  and  December  16. 1988.  at  53 
FR  50577.  Also,  a  complete  description  of  the 
Medicare  Coverage  Issues  Manual  was 
published  on  August  21. 1988.  at  54  FR 
34555.  A  brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that  we 
maintain  was  published  on  October  16, 1992 
157  FR  47468). 

Addendum  III — Medicare  and 
Medicaid  Manual  Instructions  (January 
19S9  Through  March  1999) 

Transmittal  No.  and  Manual/Subject/ 
Publication  Number 

Intermediary  Manual  Part  3 — Claims 
Process  (HCFA  Pub.  13-3) 
(Superintendent  of  Documents  No.  HE 
22.8/6) 

1766 
•  File  specirications.  Records 


Specifications,  and  Data  Element 
Definitions  for  Electronic  Media 
Claims  Bills. 
1767 

•  Model  Development  Letter 
Questions. 

1768 

•  Bed-Hold  Policies  for  Long-Term 
Care  Facilities. 

1769 

•  Medicare  Rural  Hospital  Flexibility 


Grand  fathering  Existing  Facilities. 
Requirements  tor  Critical  Atxsss 

Hospital  Services  and  Crititral 

Access  Hospital  Long-term  Care 

Services. 
Payment  for  Services  Furnished  by  a 

Critical  Access  Hospital. 
Payment  for  Post-Hospital  Skilled 

Nursing  Facilities  Care  Furnished 

by  a  Critical  Access  HospitaL 
Review  of  Form  HCFA-1450  for  the 

Inpatient. 
1770 

•  Comprehetisive  Medical  Review 
Procedures  Using  Statistical 
Sampling  for  Overpayment 
Estimation. 

1771 

•  Oral  Anti-Nausea  Drugs  as  Full 
Therapeutic  Replacements  for 
Intravenous  Dosage  Forms  as  Part  of 
a  Cancer  Chemotherapeutic 
Regimen. 

1772 

•  Coding  for  Adequacy  of 
Hemodialysis. 

Carriers  Manual  Part  3 — Claims  PrtKess 
(HCFA  Pub.  14-3)  (Superintendent  of 
Documents  No.  HE  22.8/7) 

1624 

•  Self- Administered  Drugs  and 
Biologicals. 

1625 

•  Identifying  a  Screening 
Mammography  Claim. 

1626 

•  Requirements  for  Pr<x:essing 
Electronic  Media  Claims 

1627 

•  Requirements  for  Processing 
Electronic  Media  Claims. 

1628 

•  Payment  for  Oral  Anti-Emetic  Drugs 
When  Used  as  FiUl  Replacement  for 
Intravenous  Anti-Emetic  Drugs  as 
Part  of  a  Cancer  Chemotherapeutic 
Regimen. 

1629 

•  General  Claims  Processing 
Requirements. 

1630 

•  Type  of  Service. 

Carriers  Manual  Part  4 — Professional 
RelaUons  (HCFA  Pub.  14-4) 
(Superintendent  of  Documents  No.  HE 
22.8/7) 
19 
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•  Registrj'  of  Physicians/Health  Care 
Practitioners/Group  Practices. 

Ongoing  Data  Collection  on 

Physicians/Health  Caie 

Practitioners/Group  Practices 

Applications. 
Physician/Health  Care  Practitioners/ 

Group  Practices  Record-Required 

Information  and  Format. 
Maintaining  Physician/Health  Care 

and  Practitioner/Group  Practices 

Memberships. 
Update  Records. 
Batching  Procedures 
Privacy  Act  Requirements. 
Physician  Opted  Out. 
Carrier  Record  Requirements. 
Unique  Physician  Identification 

Number  Carrier  Record  Layout. 
20 

•  Enrollment  Instructions. 
HCFA-855  R.  Individual 

Reassignment  of  Benefits. 
Enrolling  Certified  Providers/ 
Suppliers  Who  Enroll  with  Carriers. 

Program  Memorandum  Intermediaries 
(HCFA  Pub.  60A)  (Superintendent  of 
Documents  No.  HE  22.8/6-5) 

A-99-1 

•  Clarification  of  the  Implementation 
of  §  510(a)(3)  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriation  Act, 
Fiscal  Year  1999  Enacted  on 
October  21. 1998  and  the  Wage 
Indices  Applicable  to  Guam  and  the 
Virgin  Islands. 

A-99-2 

•  Hospital  Outpatient  Procedures: 
Billing  for  Contrast  Material 
(Clarification). 

A-99-3 

•  Hospital  Outpatient  Procedures: 
Medicare  Changes  for  Radiology 
and  Other  Diagnostic  Coding  Due  to 
the  1998  HCFA  Common 
Procedures  Coding  System  Update: 
Miscellaneous  Changes. 

A-99-4 

•  Hepatitis  C  Vinu  Look  Back. 
A-99-5 

•  Claims  Processing  Instructions  for 
the  National  Institutes  of  Health 
National  Empbvsema  Treatment. 

A-99-6 

•  Information  Requirements  for  Home 
Health  Services — 15  Minute 
Increment  Reporting. 

A-99-7 

•  Extension  of  Due  Date  for  Filing 
Provider  Cost  Reports. 

A-99-8 

•  Policy  Clarification  and  Guidance 
for  Services  Furnished  by  Rural 
Health  Clinics  and  Federally 
Qualified  Health  Centers  and 
Announcement  of  Medicare 
Federally  Qualified  Health  Centers 


and  Rural  Health  Clinics  Payment 
Rate  Increases. 
A-99-9 

•  Interim  Rate  Changes  Due  to  the 
Elimination  of  the  Formula  Driven 
Overpayment. 

A-99-10 

•  Rural  Health  Clinics  and  Federally 
Qualified  Health  Centers  Provisions 
Enacted  by  §  4205  of  the  Balanced 
Budget  Act  of  1997. 

A-99-1 1 

•  Clarification  of  Provider  Cost 
Report  Filing  Requirements. 

A-99-1 2 

•  Medicare  Home  Health  Benefit — 
§  4615  of  the  Balanced  Budget  Act 
of  1997;  Clarification  That  No  Home 
Health  Benefits  are  Authorized 
Based  Solely  on  Drav^ing  Blood. 

Program  Memorandum  Carriers  (HCFA 
Pub.  60B)  (Superintendent  of 
Documents  No.  HE  22.8/6-5) 

B-99-1 

•  Evaluating  the  Medical  Necessity 
for  Laboratory  Panel  Current 
Procedural  Terminology  Codes. 

B-99-2 

•  Payment  for  Teleconsultations  in 
Riual  Health  Professional  Shortage 
Areas. 

B-99-3 

•  Revisions  to  Transmittal  No.  AB- 
98-14  Dated  April  1998  "Claims 
Processing  Instructions  for  the 
National  Institutes  of  Health 
National  Emphysema  Treatment 
Trial." 

B-99-4 

•  Standard  System  Acceptance  of 
Primary  Payer  Information  at  the 
Line  Level. 

B-99-5 

•  Changes  to  the  1999  Medicare 
Physician  Fee  Schedule  Database. 

B-99-6 

•  Matrix  to  Complete  Provider/ 
Supplier  Enrollment  Application 
(Form  HCFA-B55). 

B-99-7 

•  Millennium  Changes  for  Forms 
HCFA-1491. 1490S,  and  1490U. 

B-99-8 

•  Health  Professional  Shortage  Area 
Bonus  Payment  Clarification. 

B-99-9 

•  Change  to  Health  Insurance  Qaim 
Form  HCFA-1500  Instructions  for 
Processing  Physician  Claims  in 
Global  Payment  Systems. 

B-99-1 0 

•  Durable  Medical  Equipment  Carrier 
Billing  Procedures. 

B-99-1 1 

•  Modifications  to  Form  HCFA-1500 
Instructions. 

B-99-1 2 

•  Paramedic  Intercept  Provisions  of 


the  Balanced  Budget  Act  of  1997. 

Program  Memorandum  Intermediaries/ 
Carriers  (HCFA  Pub.  60A/B) 
(Superintendent  of  Documents  No.  HE 
22.8/6-5) 

AB-99-1 

•  Activating  Y2K  "Return  as 
Unprocessable"  Edits  for  Paper  and 
Electronic  Media  Claims. 

AB-99-2 

•  Updates  to  the  Manunography 
Quality  Standards  Act  Record  File 
Layout  for  Y2K  Compliance. 

AB-99-3 

•  Ending  Suppression  of  Explanation 
of  Medicare  Benefits  and  Medicare 
Summary  Notices  for  All  Claim 
Types  Except:  Laboratory. 
Demonstrations.  Exact  Duplicates, 
and  Statistical  Adjustments. 

AB-99-4 

•  Interim  Claims  Processing 
Instructions  for  Payment  for  Oral 
Anti-Emetic  Drugs  When  Used  as 
Full  Replacement  for  Intravenous 
Anti-Emetic  Drugs  as  Part  of  a 
Cancer  Chemotherapeutic  Regimen. 

AB-99-5 

•  Instructions  for  Implementing  and 
Tracking  the  Medicare  Fraud  and 
Abuse  Incentive  Reward  Program. 

AB-99-6 

•  Notice  of  New  Interest  Rates  for 
Medicare  Overpayments  and 
Underpayments. 

AB-99-7 

•  Notification  to  Medicare  Providers 
and  Suppliers  of  Beneficiary  Right 
to  an  Itemized  Statement. 

AB-99-8 

•  Provider  Outreach  Activities 
Specific  to  Y2K  Awareness. 

AB-99-9 

•  Implementation  of  the  Ofiice  of  the 
Inspector  General's  Fraud  Hot  Line 
Number  on  Medicare  Beneficiary 
Notices. 

AB-99-1 0 

•  Provider  Overpayment  Recovery 
Physicians  Supplier  Overpayment 
Recovery  Systems  Overpayments 
TransfejTed  to  the  Debt  Collection 
Center  for  Cross  Servicing. 

AB-99-1 1 

•  Consolidated  Billing  for  Skilled 
Nursing  Facilities. 

Program  Memorandum  Medicaid  State 
Agencies  (HCFA  Pub.  17) 
(Superintendent  of  Documents  No.  HE 
22.8/6-5) 

99-1 

•  Title  XIX  of  the  Social  Security  Act, 
Post-Eligibility  Treatment  of 
Income. 


State  Operations  Manual  Provider 
Certification  (HCFA  Pub.  7) 
(Superintendent  of  Docimients  No.  HE 
22.8/12) 

5 

•  Conducting  Initial  Surveys  and 
Scheduled  Resurveys. 

Unarmounced  Surveys. 
Survey  Protocol  for  Long  Term  Care 
Facilities. 
6 

•  Sanctions  for  Intermediate  Care 
Facilities/Mental  Retardation  for 
Non-Immediate  Jeopardy. 

Directed  Plan  of  Correction. 
Directed  In-Service  Training. 
State  Monitoring. 
Achieving  Continuous  Substantial 

Compliance. 
Criteria  for  Review  of  State  Plans  for 

Approval  or  Disapproval  of 

Alternative  Sanctions. 
7 

•  Survey  Procedures  and  Interpretive 
Guidelines  for  Laboratories  and 
Laboratory  Services. 

Peer  Review  Organization  Manual 
(HCFA  Pub.  19)  (Superintendent  of 
Documents  No.  HE  22.8/8-15) 

69 

•  Introduction. 

HCF A/Office  of  Clinical  Standards 

and  Quality  Requirements. 
Statutory  and  Regulatory 

Requirements. 
Definitions. 
Office  of  Management  and  Budget 

Clearance, 
hems  Not  Subject  to  Office  of 

Management  and  Budget  Clearance. 
Request  for  Exception  from  Office  of 

Management  and  Budget  Review. 
Survey  Justification  and  Methods. 
Additional  Considerations. 
Documentation  for  HCFA. 
70 

•  Introduction. 
Anti-Dumping  Violations. 
Assistants  at  Cataract  Surgery. 
Beneficiary  Complaints. 
Hospital  and  Managed  Care  Plan 

Notices  of  Noncoverage. 
Hospital-Requested  Higher-Weighted 

Diagnostic  Related  Group 

Assignments. 
Potential  Concerns  Identified  Diu'ing 

Project  Data  Collection. 
Referrals. 
Quality  Review. 
Admission  Review. 
Invasive  Procediire  Review. 
Length-of-Stay  Review. 
Coverage  Review. 
Diagnostic  Related  Group  Validation 

Review. 
Discharge  Review. 
Day  and  Cost  Outlier  Review. 


Ambulatory  Surgery  Review. 
Limitation  on  Liability 

Determinations. 
Readmission  Review. 
Transfer  Review. 
Non-physician  Review. 
First  Level  Physician  Review. 
Action  Following  Opportunity  for 

Discussion. 
Second  Level  Physician  Review. 
Third  Level  Physician  Review. 
Use  of  the  Physician  Reviewer 

Assessment  Format. 
Review  of  Medicare  Services. 
Review  Settings. 
Using  Screening  Criteria. 
Requesting  Medical  Records/ 

Reviewing  Documentation. 
Providing  Opportunity  for  Discussion. 
Adhering  to  Review  Time  Frames. 
Profiling  Case  Review  Results. 
Maintaining  Memoranda  of 

Agreements. 
Monitoring  an  Important  Message 

from  Medicare. 
Monitoring  Hospitals'  Physician 

Acknowledgment  Statements. 
Non-physician  Reviewers. 
Physician  Reviews. 
Health  Care  Practitioners  Other  Than 

Physicians. 
Conflict  of  Interest. 
Training. 


71 

•  Quality  Review — Overview. 
I>etermination  of  Source  of  Concerns. 
Notification  of  Quality  Concerns  to 

Affected  Parties. 
Peer  Review  Organization  Quality 

Improvement  Activities. 
Peer  Review  Organization  Review 

Reporting  Requirements. 
Scope  of  Review. 
Complaints  That  Do  Not  Meet 

Statutory  Requirements. 
Referrals. 
Review  Process. 
Notice  of  Disclosure. 
Disclosure  of  Quality  Review 

Information  to  Complainants. 
Data  Analysis  and  Reporting 

Requirements. 
Peer  Review  Organization  Review 

Responsibilities. 
Actions  to  be  Taken  by  Peer  Review 

Organizations. 

Hospital  Manual  (HCFA  Pub.  10) 
(Superintendent  of  Documents  No.  HE 
22.8/2) 

739 

•  Identifying  Other  Primary  Payers 
During  the  Admission  Process. 

Admission  Questions  to  Ask  Medicare 
Beneficiaries. 
740 

•  Medicare  Rural  Hospital  Flexibility 
Program. 

Grandfathering  Existing  Facilities. 


Requirements  for  Critical  Access 
Hospital  Services  and  Critical 
Access  Hospital  Long-term  Care 
Services. 

Payment  for  Services  Fiunished  by  a 
Critical  Access  Hospital. 

Payment  for  Post-Hospital  Skilled 
Nursing  Facilities  Care.  Furnished 
by  a  Critical  Access  Hospital. 

Review  of  Form  HCFA-1450  for  the 
Inpatient. 
741 

•  Coding  for  Adequacy  of 
Hemodialysis. 

Religious  Nonmedical  Health  Care 
Institutions  (Hospital  Manual 
Supplement)  (HCFA  Pub.  32) 
(Superintendent  of  Documents  No.  HE 
22.8/2-2) 

41 

•  Claims  Processing  Timeliness. 

Home  Health  Agency  Manual  (HCFA 
Pub.  11)  (Superintendent  of  Documents 
No.  HE  22.8/5) 

290 

•  Claims  Processing  Timeliness. 

Skilled  Nursing  Facility  Manual  (HCFA 
Pub.  12)  (Superintendent  of  Documents 
No  HE  22.8/3) 

358 

•  Completion  of  Form  HCFA-1450 
for  Inpatient  and/or  Outpatient 
Billing. 

Provider  Electronic  Billing  File  and 

Record  Formats. 
Alphabetic  Listing  of  Data  Elements. 
359 

•  Claims  Processing  Timeliness. 

Rural  Health  Clinic  and  Federally 
Qualified  Health  Centers  Manual  (HCFA 
Pub.  27)  (Superintendent  of  Documents 
No.  HE  22.8/19:985) 

33 

•  Claims  Processing  Timeliness. 

Renal  Dialysis  Facility  Manual  (Non- 
Hospital  Operated)  (HCFA  Pub.  29) 
(Superintendent  of  Documents  No.  HE 
22.8/13) 

84 

•  Completion  of  Form  HCFA-1450  by 
Independent  Facilities  for  Home 
Dialysis  Items  and  Services  Billed 
Under  the  Composite  Rate  Method 
I. 


85 


•  Claims  Processing  Timeliness. 
86 

•  Coding  for  Adequacy  of 
Hemodialysis. 

Hospice  Manual  (HCFA  Pub.  21) 
(Superintendent  of  Documents  No.  HE 
22.8/18) 

54 
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•  Claims  Pnx:essing  Timeliness. 

Outpatient  Physical  Therapy, 
Comprehensive  Outpatient 
Rehabilitation  Facility  and  Community 
Mental  Health  Center  Manual  (HCFA 
Pub.  9)  (Superintendent  of  Documents 
No.  HE  22.8/9) 

6 

•  Claims  Processing  Timeliness. 

Coverage  Issues  Manual  (HCFA  Pub.  6) 
(Superintendent  of  Docimients  No.  HE 
22.8/14) 

106 

•  Position  Emission  Tomography 
Scans. 

107 

•  Durable  Medical  Equipment 
Reference  List. 

108 


•  Abortion. 

Provider  Reimbursement  Manual — Part 
1  (HCFA  Pub.  15-1)  (Superintendent  of 
Documente  No.  HE  22.6/4) 

408 

•  Travel  Expense. 

Effective  Date  of  Change  in  Size  of 
Participating  Skilled  Nursing 
Facility. 

Effective  Date  of  Change  in  Size  at 
Beginning  of  Cost  Reporting  Quarter 
of  Provider  Following  Approval  by 
Regional  Office. 

Exceptions. 
409 

•  Effective  Date  of  Change  in  Size  of 
Participating  Skilled  Nursing 
Facility. 

Effective  Date  of  Change  in  Size  at 
Beginning  of  Cost  Reporting  Quarter 


of  Provider  Following  Approval  by 
Regional  Office  Exceptions. 

State  Medicaid  Manual  Part  4 — Services 
(HCFA  Pub.  45-4)  Superintendent  of 
Documents  No.  HE  22.8/10 

72 
•  Personal  Care  Services. 

Medicare/Medicaid  Sanction — 
Reinstatement  Report  (HCFA  Pub.  69) 


Report  of  Physicians/Practitioners, 
Providers  and/or  Other  Health  Care 
Suppliers  Excluded/Reinstated- 
December  1998. 
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Addendum  IV.— Regulation  Documents  Published  in  the  Federal  Register— Continued 


Publication 
date 


99-2 


Report  of  Physicians/Practitioners, 
Providers  and/or  Other  Health  Care 
Suppliers  Excluded/Reinstated- 
January  1999. 


02/08/99 

02/11/99 

02/1 2«9 

02/17/99 
02/17/99 


Addendum  IV.— Regulation  Documents  Pubushed  in  the  Federal  Register 


Putilication 
date 


01/D4/B8 
01/04«9 

oiAzng 

01/12/99 

ois2ne 

01/25/99 

masna 
oiesm 

02/04/99 


FR  Vol.  64 
page 


170-171 
1784-1785 

1786-1788 


3474-3478 


3748-3763 


3764-3784 


5667-5668 


CFR*part(s) 


Chapter  IV. 


409,410,411. 
412,413,419, 
488,  486.  and 
1003. 

416  and  488 


406  . 


408, 410,  and 
424. 


484  and  488. 


484 


File  code" 


HCFA-32S0-N2  . 

HCFA-3889-N  ... 
HCFA-1005-2N  , 

HCFA-1885-4N  . 


HCFA-iaQ2-NOI 


HCFA-1813-fC  . 


HCFA-3a06-FC. 


HCFA-3007-F 


HCFA-0001-N  . 


Regulatior  title 


Medicare  Program:  Negotiated 
Rulemaking;  Coverage  and  Ad- 
minislrative  Policies  lor  Clinical 
Diagnostic  Laboratory  Tests: 
/^nouncement  of  Additional 
Pubiic  Meetings. 

Mednare  Program;  Open  Town 
Hall  Meeting  to  Discuss  ttie 
Positron  Emission  Tofnography. 

Medicare  Program;  Prospective 
Payment  System  for  Hospital 
Outpatient  Services;  Extension 
O*  Comment  Period. 

MedM:are  Program:  Update  of 
Ratesettmg  Metnodoiogy.  Pay- 
ment Rates.  Payment  Policies. 
arid  the  ijst  of  Covered  Proce- 
dures for  ArTit)ulatory  Surgical 
Canters  Effective  October  1. 
1998:   Extension   of   Comment 


Medicare  Program:  /kmbulanca 
Fee  Schedule;  intent  to  Form 
Negotiated    Rulemaldng   Com- 


Medcare  Program;  Coverage  of 
Ambulance  Services  and  Vehi- 
cle and  Staff  Requirements. 

Iwledicare  and  Medicajd  Pro- 
grams; Reporting  Outcome  and 
Assessment  Information  Set 
(OASIS)  Data  as  Part  of  the 
CondMoris  of  Participation  for 
Home  HaaMi  Agencies. 

Mednare  and  Medicaid  Pro- 
grams; Comprehensive  Assess- 
ment and  Use  of  the  OASIS  as 
Part  of  the  CondHions  of  Par- 
licipalion  tor  Home  Health 
Agendas. 

Medteare  Program:  Year  2000 
Letter. 


End  of  com- 
ment period 


02/22/99 


03126/99 


Effective 
date 


FR  Vol.  64 
page 


6102-6108 

6827-6852 

7198-7199 

7968-7982 
7899-7900 


02/25/99  9378-9399 


03A)4/99 


03/11/99 


03/11/99 


03/12/99 


10479-10480 


12172-12173 


CFR'  part(s) 


410,  414,  424, 
476.  and  498. 


412. 


File  code" 


HCFA-2014-N 


HCFA-3002-P  . 

HCFA-1064-N  . 

HCFA-1030-F 
HCFA-4008-N 

HCFA-1049-F 


12173 


12277-12278 


02/24/99 
02/24/99 


02/24/99 


03/12/99      12278-12279 


03/12/99 


03/18/99 


03/23/99 


12404 


13354-13362 


13998-13999 


HCFA-2041-N 


CFA-1068-N  . 


HCFA-1101-N 


409,410.  411, 
412,  413,  419. 
489,  498,  and 
1003. 

416  and  488 


HCFA-1005-3N  . 


HCFA-1885-SN 


HCFA-2014-N 


Regulation  title 


End  of  com-  1 
ment  period 


Effective 
date 


HCFA-2035-FC  . 


HCFA-1100-N 


State  Children's  Health  Insurance 
Program:  Reserved  Allotments 
to  States  lor  Fiscal  Year  1999 
and  Revised  Reserved  Allot- 
ments to  Stales  tor  Fiscal  Year 
1998 

Medicare  Program;  Expanded 
Coverage  for  Outpatient  Diabe- 
tes Setl-Management  Training 
Services. 

Medicare  Program:  March  15. 
1999.  Meeting  of  the  Practicing 
Physicians  Advisory  Council. 

Medicare  Program;  Changes  to 
the  Medicare+Choice  Program. 

Medicare  Program;  Establishment 
of  the  Citizens  Advisory  Panel 
on  Medicare  Education  and  Re- 
quests for  Nominatioris  for 
Memt>ers. 

Medicare  Program;  Changes  to 
the  Fiscal  Year  1999  Hospital 
Inpatient  Prospective  Payment 
Wage  Index  and  Standardized 
Amounts  Resulting  From  Ap- 
proved Requests  for  Wage 
Data  Revisions. 

Medicaid  Program:  Decision  on 
Funding  for  the  AIDS 
Healthcare  Foundation  START 
Program, 

Medicare  Program;  Meetings  of 
the  (Competitive  Pricing  Dem- 
onstration Area  Advisory  Com- 
mittee. Kansas  City  Metropoli- 
tan Area. 

Medicare  Program;  Meetings  of 
the  Competitive  Pncing  Dem- 
onstration Area  Advisory  Com- 
mittee, Mancopa  County.  AZ 

Medicare  Program:  Prospective 
Payment  System  lor  Hospital 
Outpatient  Sen/ices;  Extension 
of  Comment  Penod. 
Medicare  Program;  Update  of 
Ratesetting  Methodology.  Pay- 
ment Rates.  Payment  Policies 
and  the  List  of  Covered  Proce- 
dures for  Ambulatory  Surgical 
Centers  Effective  IDctot>er  1. 
1998:  Extension  of  Comment 
Period. 
State  Children's  Heatlh  Insurance 
Program:  Reserved  Allotments 
to  Slates  for  Fiscal  Year  1999 
and  Revised  Resewed  Allot- 
ments to  States  lor  Fiscal  Year 
1998. 
Medicare  and  Medicaid  Pro- 
grams: Civil  Money  Penalties 
lor  Nursing  Homes  (SNF/NF). 
Change  in  Notice  Require- 
ments, and  Expansion  ol  Dis- 
cretionary Remedy  Delegation. 
Medicare  Program:  Medicare  Co- 
ordinated Care  Demonstration 
Project  and  Request  lor  Infor- 
mation on  Potential  Best  Prac- 
tices of  Coordinated  Care. 


04/12/99 


03/19/99 


03/01/99 


06«0/99 


06/30«9 


05/17/99 


06/21/99 
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Publicaboo 
date 

FR  Vo(^  64 
page 

CFR'  pait(s) 

Flo  code" 

Regulation  title 

End  of  com- 
ment period 

Effective 
date 

03«6fl9 

14666 
14S31-14834 

405  

HCFA-1002-N  

HCFA-203Z-N 

Medicare  Program;  Meetings  ot 
the  Negotiated  Rulemaking 
Committee  on  Ambulance  Fee 
Schedule 

Medicare  Program;  Stale  Allot- 
ments tor  Payment  of  Medicate 
Part  B  Premiums  (or  Qualifying 
Individuals:  Federal  Fiscal  Year 
1999. 

03/29/99 

10/01/98 

'  42  CFR  except  wtiere  noted. 

"1^— General  Notice;  Pf^ — Proposed  Notice;  NC— Notice  with  Comment  Punnrt-  FN— Final  Notice:  P— Notice  o(  Proposed  Rulemaking 
(NPRM):  F— Final  Rule:  FC — Final  Rule  with  Comment  Penod;  CN— Con-ection  Notice;  IFC — Intehm  Final  Rule  with  Comment  Period;  GNC— 
General  Notice  with  Comment  Penod- 


.^ddendum  V — Categorization  of  Food 
and  Drug  .administration- Allowed 
Investigational  Device  Exemptions 

Under  the  Food.  Drug,  and  Cosmetic  Act 
(21  use.  360c).  devices  fall  into  one  of  three 
classes.  Also,  under  the  new  categorization 
process  to  assist  HCFA,  the  Food  and  Drug 
Administration  assigns  each  device  with  a 
Food  and  Drug  Administration-approved 
investigational  device  exemption  to  one  of 
two  categories.  To  obtain  more  information 
about  the  classes  or  categories,  please  refer  to 
the  Federal  Register  notice  published  on 
April  21.  1997  (62  FR  19328) 

The  following  information  presents  the 
device  number,  category  (in  this  case.  A),  and 
criterion  code. 
G980173  A2 
0980257  Al 
0980263  Al 
G980315  Al 
G980320  Al 
G9B0330  A2 
G990028  Al 
G990037  Al 
G990043  A2 
G990053     Al 

The  following  information  presents  the 
device  number,  category  (in  this  case,  B),  and 
criterion  code. 
0980093  B4 
G980139  B4 
G980143  B2 
0980188  B4 
0980243  B4 
G980254  B4 
C9a0273     84  / 

C9a0281     83 

0980307  B4 

0980308  B4 
G980310     B 

0980312  B3 

0980313  B4 

0980314  B4 

0980318  82 

0980319  84 
G980321  84 
G980322  B 
0980323  82 
G980324  84 
0980326  82 
G980328  83 
G990004  84 
C990005  81 


C990006  84 

0990010  B4 

0990011  B3 
0990014  B3 
0990016  BS 
G990019  84 
G990020  84 
G990022  82 
G990023  84 
0990024  B3 
G990026  82 
0990029  84 
G990031  83 
C990039  81 
C990036  82 
G990041  B4 
G990O42  B4 
G990044  81 
0990046  84 
G9900S0  82 
G990051  84 

(FR  Doc.  99-31601  Filed  12-6-99:  6:45  am] 
■UMO  CODE  <12a-01-* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haalth 

National  Eya  Institute;  Notice  of  Closed 
MaeUng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committae  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 


Date:  December  14. 1999. 

Time:  8:30  am  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd..  Suite  350. 
Rockville.  MD  20892. 

Contact  Person:  Andrew  P.  Mariani.  PhD. 
Chief,  Scientific  Review  Branch.  6120 
Executive  Blvd.  Suite  350.  Rockville,  MD 
20892.301/496-5561. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  hmding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867.  Vision  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  November  30. 1999. 
Anna  Snouffer, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  99-31596  Filed  12-6-99;  8:45  am) 
miMO  cooe  <i«>-ai-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haalth 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  DIsaaaa; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 


JVomeo/ Committee.- National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  December  1,  1999. 

Time:  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn.  Downtown  Belhesda. 
7335  Wisconsin  Avenue.  MD  20814. 

Contact  Person:  John  R.  Lymangrover. 
PHD.  Scientific  Review  Administrator. 
National  Institutes  of  Health.  NLAMS. 
Natcher  Bldg..  Room  5As25N.  Bethesda.  MD 
20892.  301-594-4952. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS). 

Dated:  November  30. 1999 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-31589  Filed  12-6-99:  8:45  ami 
eauNO  coDC  <iw-<n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
MuscukMkeletal  and  Skin  Diseasaa; 
Notica  of  Closad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  consdtute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Dale:  December  9.  1999. 

Time:  10:00  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Natcher  Bldg.  Rm  5As.25u. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  John  R.  Lymangrover.  PhD. 
Scientific  Review  Administrator.  National 
Institutes  of  Health.  Nl/VMS.  Natcher  Bldg., 
Room  5As25N.  Bethesda.  MD  20892.  301- 
594-4952. 


This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  November  30.  1999. 
UVerae  Y.  StringfleM, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-31590  Filed  12-6-99:  8:45  ami 
eaijNO  cooc  4i4o-«i-iii 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notica  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwairanted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  To  Evaluate 
Program  Project  Grant  Application. 

Date:  December  8-9.  1999. 

Time:  7:00  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Regal  University  Hotel.  Durham,  NC 
27705. 

Contact  Person:  Mar>'  Ann  Guadagno.  PhD. 
Scientific  Review  Administrator.  The 
Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue/Suite  2C212.  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  fimding  cycle. 

(Clatalogue  of  Federal  Domestic  Assistance 
Program  IMos.  93.868.  Aging  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  November  30. 1999. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-31595  Filed  12-6-99;  8:45  am) 
aaiMO  cooc  4iw-ei-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haaltti 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U,S.C.. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commennal 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  ZAAl  AA(03). 

Date:  December  9. 1999. 

Time:  11:30  a.m.  to  12:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Willco  Building,  Suite  409.  6000 
Executive  Boulevard.  Rockville.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  M.  Virginia  Wills.  Lead 
Grants  Technical  Assistant.  Extramural 
Project  Review  Branch.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health.  Suite  409.  6000 
Executive  Blvd..  Bethesda,  MD  20892-7003, 
301-443-6106.  vw21k«nih.gov. 

This  notica  is  being  pubhsbed  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitaUons  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Ser\-ice  Awards  for  Research 
Training:  93  273.  Alcohol  Research  Programs: 
93.891 .  Alcohol  Research  Center  Grants. 
National  Institutes  of  Health.  HHS) 

Dated:  November  30. 1999. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Adtisory 
Committee  Policy. 

IFR  Dor.  99-31597  Filed  12-6-99;  8:45  ami 
■iLLiiio  COOE  sias-ai-a 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute*  of  HaaHh 

National  Institute  of  Child  Health  i 
Human  Development;  Notice  of 


Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Same  of  Committee:  National  Advisory 
Board  on  Medical  Rehabilitation  Research. 

Dales:  December  6-7.  1999. 

Time:  December  6.  1999.  7:30  AM  to 
Adjournment. 

Agenda:  Reports  on  the  Program  activities 
of  the  Center,  (2)  a  discussion  of  general 
priority  areas  of  research  for  the  Center,  (3) 
A  report  on  fiscal  issues  concerning  the 
NCMRR  k  NICHD. 

Place:  Neurosciences  Center,  6001 
Executive  Boulevard.  Bethesda.  MD  20852. 

Contact  Person:  Ralph  M  Nitidn.  PHD. 
Director.  BSCD.  National  Center  for  Medical 
Rehabilitation  Researcii,  National  Institute  of 
Child  Health  and  Human  Development.  NIH. 
6100  Building.  Room  2A03,  Bethesda.  MD 
20892.(301)402-4206. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

[Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864. 
Population  Research:  93.865.  Research  for 
Mothers  and  Children:  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHSl 

Dated:  November  30. 1999. 
UVenn  Y.  Stringfield, 
Director.  Office  of  Federal  Advitory 
Committee  Policy. 

IFR  Doc.  99-31598  Filed  12-6-99:  8:49  ami 
■ujNO  cooe  siM-at-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Hunun  Development;  Notice  of 
Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NICHD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Child  Health  and 
Human  Development,  including 
consideration  of  personnel 
qtialifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  N1CKD. 

Date:  December  3, 1999. 

Open:  8:00  AM  to  12:00  PM. 

Agenda:  For  the  review  of  Intramural 
Research  Programs  and  Scientific 
presentations. 

Place:  National  Institutes  of  Health, 
Building  6.  Room  4A05,  Bethesda,  MD 
20892. 

Closed:  1:00  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  butitutas  of  Health. 
Building  6.  Room  4A05,  Bethesda.  MD 
20892. 

Contact  Person:  Igor  B.  David,  MD,  Acting 
Scientific  Director.  NICHD,  Division  of 
Intramural  Research.  National  Institute  of 
Child  Health  and  Human  Development,  NIH, 
9000  Rockville  Pike.  Building  31.  Room 
2A50.  Bethesda.  MD  20892. 

This  notice  is  being  published  less 
than  1 S  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  fimding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93  209.  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864, 
Population  Research:  93.865,  Research  for 
Mothers  and  Children:  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  November  3.  1999. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-31599  Filed  12-6-99:  8:45  am) 
aaujNQ  cooc  4i40-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstKutes  of  HMilth 

National  Institute  of  Mental  Health; 
NvHce  of  CkMed  MMtlns 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
pnTvisions  set  forth  in  sections 
S52b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclostire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Oile:  I}ecember  3. 1999. 

Time:  12:15  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neurtjscience  Onter.  National 
histitutes  of  Health.  6001  Executive  Blvd.. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Gerald  E.  Calderone.  PHD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Rm  6150,  MSC  9608. 
Bethesda,  MD  20892-9608.  301-443-1340. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  fimding  cycle. 

(Catalogue  of  Federal  Domestic  .\ssistance 
Program  Nos  93.242.  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  November  29, 1999. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-31600  Filed  12-6-99;  8:45  ami 
■UMG  cooe  4i4a-ai-ti 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

National  Institutes  of  Health 

Amended  Notice  of  Meeting  of  the 
Recombinant  DNA  Advisory 
Committee 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Recombinant  DNA 
Advisory  Committee  originally 
scheduled  for  December  8-10, 1999, 
which  was  published  in  the  Federal 
Register  on  November  18. 1999  (64  FR 
63051). 

The  meeting  times  and  location  will 
be: 

Dote:  Decemt>er  8. 1999. 

Time:  8  a.m.  to  3  p.m. 

Place:  National  Institutes  of  Health. 
Building  10,  Masur  Auditorium,  9000 
Rockville  Pike.  Bethesda.  Maryland  20892. 

Date:  December  9,  1999. 

Time:  8:30  a.m.  to  5  p.m. 

Place:  National  Institutes  of  Health, 
Building  10.  Masur  Auditorium.  9000 
Rockville  Pike.  Bethesda.  Maryland  20892. 

Date;  December  10. 1999 

Time:  8:30  a.m.  to  5  p.m. 

Place:  National  Institutes  of  Health, 
Building  45,  Natcher  Building,  Confeience 
Rooms  E1&E2.  9000  Rockville  Pike. 
Bethesda,  Maryland  20892. 

The  meeting  is  open  to  the  public. 

Dated:  December  1.  1999. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-31588  Filed  12-6-99:  8:45  ami 
BILUNO  tXXK  4MIM>1-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review:  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  comtnercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dole:  December  6. 1999. 

Time:  2  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person: ).  Terrell  Hoffeld.  DDS, 
Phd,  Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  4116.  MSC  7816,  Bethesda.  MD  20892. 
301-435-1781. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93  837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHSl 

Dated:  November  29, 1999. 
UVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-31588  Filed  12-6-99:  8:45  ami 
aajjNO  cooe  4iw-«*-h 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientlfte  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5S2b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  6. 1999. 

Time:  1:30  p.m.  to  3:00  pjn. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Betty  Hayden.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4206, 
MSC  7812.  Bethesda.  MD  20892.  301-435- 
1223.  haydenbScsr.nih.gov. 


This  notice  is  being  published  less 
than  1!^  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  fimding  cycle. 

(Catalogue  of  Federal  Domestic  A.ssistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306:  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  1,  1999. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  99-31587  Filed  12-6-99: 8:45  ami 

■a^JNQ  COOE  4140-OI-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
December  8.  1999.  8:00  am  to  December 
8.  1999.  5:00  pm.  Crowne  Plaza 
Washington-National  Airport.  1489 
)efferson  Davis  Highway.  Arlington.  VA. 
22202  which  was  published  in  the 
Federal  Register  on  November  22.  1999. 
64  FR  63826. 

The  meeting  will  start  at  10:00  am. 
The  date  and  location  remain  the  same. 
The  meeting  is  closed  to  the  public. 

Dated:  November  30.  1999. 
LaVeme  Y.  Stringfield, 
Director,  Officeof  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-31591  Filed  12-6-99;  8:45  ami 
mLtma  code  4i40-oi-i> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  S52b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussioi}s  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
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applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientifir 
Review  Special  Emphasis  Panel. 

Dote:  December  9.  1999. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wi.iconsin  Ave. 
Chevy  Chase.  MD  20815. 

Contact  Person:  loseph  Kinun.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5178 
MSC  7844.  Bethesda,  MD  20892.  (3011  435- 
1249. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  other  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Name  of  Committee:  C^enter  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  14. 1999. 

r/me.  1:30  PM  to  3  PM. 

Ag&nda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contort  Person.  Oavid  (.  Remondini.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Irutitutes  of 
Health.  6701  Rockledge  Drive.  Room  6154. 
MSC  7890.  Bethesda.  MD  20892.  (301)  435- 
1038.  remondidOcsr.nih.gov. 

This  notice  is  being  published  less 
than  IS  days  prior  to  the  meeting  due 
to  the  liming  limitations  imposed  by  the 
review  and  fiuding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15.  1999. 

Time  1:15  PM  to  3  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIK.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  ]o  Pelham.  BA.  Scientific 
Review  Admimstrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  4106.  MSC  7814. 
Bethesda.  MD  20892.  (301)  435-1786 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  mnding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93  .306:  93.333.  Clinical  Research.  93.333. 
93.337,  93.393-93  396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
InsUtutes  of  Health.  HHS) 

Dated:  November  30.  1999. 
LaVenw  Y.  Stringfleld. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-31592  Filed  12-6-99:  8:45  am) 
aiUJHO  COOC  41«l-«l-lt 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HmWi 

Canter  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10{d}  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dole.  December  14. 1999. 

Time:  9  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  I  Terrell  Hoffeld.  DDS. 
PHD.  Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  E>riv«. 
Room  4116.  MSC  7816.  Bethesda.  MD  20892. 
(301)435-1781. 

This  notice  is  being  published  less 
than  IS  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  fimding  cycle. 

Name  of  Committee:  Canter  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  December  17. 1999. 

Time:  1 1:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  CAmference  Call). 

Contact  Person:  Mary  Sue  Krause.  MED. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3168. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0681. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

JVame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  17. 1999. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MO 
20892  (Telephone  Conference  Call). 

(Aintact  Person:  lean  Hickman.  PHD, 
Scientific  Review  Administrator.  Canter  for 


Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1146. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

iVome  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  21.  1999. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Leonard  lakubczak.  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5172. 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1247. 

Name  of  Committee:  Center  for  Scientific, 
Review  Special  Emphasis  Panel. 

Dale:  December  22,  1999. 

Time.-  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Gordon  L.  Johnson.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4136. 
MSC  7802.  Bethesda.  MD  20892.  (301)  435- 
1212. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306:  93.333.  Qinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844, 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  November  30. 1999. 
UVenw  V.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  99-31593  Filed  12-6-99: 8:45  am) 

aiuiHO  CODE  41«»4n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review:  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
December  13,  1999,  8  a.m.  to  December 
13.  1999.  5  p.m.,  Crowne  Plaza 
Washington-National  Airport.  1489 
Jefferson  Davis  Highway.  Arlington,  VA 
22202  which  was  published  in  the 
Federal  Register  on  November  22, 1999, 
64  FR  63826. 

The  meeting  will  start  at  10  a.m.  The 
date  and  location  remain  the  same.  The 
meeting  is  closed  to  the  public. 


Dated:  November  30.  1999. 
UVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-31594  Filed  12-6-99;  8:45  ami 
BILUNG  COOC  4140-01-11 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Ho.  FR-4445-N-281 

Notice  of  Proposed  Information 
Collection;  Comment  Request; 
Federally-Assisted  Low-Income 
Housing  Drug  Elimination  Grant 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February  7, 
2000. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to; 
Wayne  Eddins,  Report  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW, 
L'Enfant  Building,  Room  8202, 
Washington,  DC.  20410,  telephone 
(202)  708-3944  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carissa  Janis.  Multifamily  Housing, 
Office  of  Assets  Management, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington.  DC  20410.  telephone 
number  (202)  708-3291  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
iniormation  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 


accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information; 

Title  of  Proposal:  Federally  Assisted 
Low-Income  Housing  Drug  Elimination 
Grant  Program — ^Application  Kit. 
Performance  Report,  and  Line  of  Credit 
Control  System  (LOCCS)/Voice 
Response  System  (VRS)  Drug 
Elimination  Program — Assisted  Housing 
Payment  Voucher. 

OMB  Control  Number:  2502-0476. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
uses  grant  applications  to  evaluate 
owners'  need  for  and  proposed  use  of 
grant  ftmds  and  ability  to  administer 
such  funds.  The  Department  will  use 
semi-annual  Performance  Reports  to 
determine  how  well  grant  fimds  were 
used  in  meeting  stated  program  goals. 
Grantees  will  also  be  able  to  evaluate 
their  efforts  through  the  completion  of 
this  report  and  will  have  data  and 
evidence  of  program  effectiveness 
available  for  both  their  future  use  and 
that  of  the  public.  HUD  will  use  the 
Payment  Voucher  to  monitor  use  of 
grant  fimds  for  eligible  costs  over  the 
term  of  the  grant.  The  Grantee  may 
similarly  use  this  form  to  track  and 
record  their  requests  for  payment 
reimbursement  for  grant-fimded 
expenses. 

Agency  form  numbers,  if  applicable: 
HUD-50080-SCMF,  Line  of  Credit 
Control  System  (LOCCS)/Voice 
Response  System  (VRS)  Multifamily 
Housing  Service  Coordinator  Program 
Payment  Voucher. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  900.  the  total 
annual  responses  is  1,450.  and  the  total 
annual  burden  hours  are  estimated  at 
55,950. 

Status  of  the  proposed  information 
collection:  Reinstatement  with  change. 

Authority:  The  Paper  work  Reduction  Act 
of  1995. 44  U,S.C,  Cbaplsr  35,  as  amended. 


Dated:  November  30.  1999 
WUUam  c.  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
IFR  Doc  99-31633  Filed  12-6-99: 8:4S  ami 
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DEPARTMENT  OF  HOUSING  ANO 
URBAN  DEVELOPMENT 

[Docket  No.  FR-«44S-t*-27] 

Notice  of  Proposed  Infonnatlon 
Collection:  Comment  Request; 
Multifamily  Housing  Service 
Coordinator  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February  7. 
2000. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW. 
L'Enfant  Biiilding,  Room  8202, 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carissa  [anis.  Office  of  Multifamily 
Housing.  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW. 
Washington,  DC  20410,  telephone  (202) 
708-3944  (this  is  not  a  toll  fi«e  number) 
for  copies  of  the  forms  and  other 
available  information. 
SUPPLEMENTARY  INFORtMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to;  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
Information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
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be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  inibrmation 
on  those  who  are  to  respond:  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information; 

Title  of  Proposal:  Multifamily 
Housing  Service  Coordinator  Program 

OMB  Control  Number  2502-0447 

Descripton  of  the  need  for  the 
information  and  proposed  use:  HUD 
uses  grant  applications  to  evaluate 
owners'  need  for  and  proposed  use  of 
grant  funds  and  their  ability  to 
administer  such  funds.  The  Department 
will  use  semi-annual  Performance 
Reports  to  determine  how  well  grant 
funds  were  used  in  meeting  stated 
program  goals.  Grantees  will  also  be 
able  to  evaluate  their  efforts  through  the 
completion  of  this  report  and  will  have 
data  and  evidence  of  program 
effectiveness  available  for  both  their 
future  use  and  that  of  the  public.  HUD 
will  use  the  Payment  Voucher  to 
monitor  use  of  grant  funds  for  eligible 
costs  over  the  term  of  the  grant.  The 
Grantee  may  similarly  use  this  form  to 
track  and  record  their  requests  for 
payment  reimbursement  for  grant- 
funded  expenses. 

Agency  form  numbers,  if  applicable: 
HUD-92456,  Semi-Annual  Performance 
Report  and  HUD-50O8O-SCMF,  Line  of 
Credit  Control  System  (LOCCS)/Voice 
Response  System  (VRS)  Multi&mily 
Housing  Service  Coordinator  Program 
Payment  Voucher. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
numtier  of  respondents  is  4,060.  the 
total  annual  responses  is  8.960,  and  the 
total  aimual  burden  hours  are  estimated 
at  47,400. 

Status  of  the  proposed  information 
collection:  Reinstatement  with  change. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C,  Chapter  3S,«s  amended. 

Dated:  November  30. 1999. 
William  C  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
(FR  Doc.  99-31634  Filed  12-6-99;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Oodnt  No.  Fn-4S26-N-01] 

Teacher  Next  Door  Inltiath/e;  Notice 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

StJMMARY:  HUD  announces  the  creation 
of  the  Teacher  Next  Door  Initiative 
(TND  Initiative).  This  initiative, 
modeled  after  HUD's  successful  Officer 
Next  Door  Sales  Program,  will  help 
more  teachers  become  homeowners  and 
help  revitalize  economically  distressed 
neighborhoods  by  enabling  eligible 
teachers  to  purchase  HUD-acquired 
homes  located  in  HUD-designated 
revitalization  areas  at  a  50%  discount 
from  list  prices.  The  goal  of  the  TND 
Initiative  is  to  encourage  teachers  to  live 
and  work  in  urban  school  districts, 
where  they  are  needed  most,  and  to 
enhance  the  community's  quality  of  lifis 
by  promoting  the  integration  of 
dedicated  role  models  and  mentors  into 
the  community. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Joe 
McCloskey,  Director.  Single  Family 
Asset  Management  Division.  Office  of 
Insured  Single  Family  Housing,  Room 
9286,  U.S.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.  Washmglon,  DC  20410-8000; 
telephone  (202)  708-1672  (this  is  not  a 
toll-free  number).  Hearing-  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800)  877-8339. 
SUPPI^ME^aARY  INFORMATION: 
I.  Background 

A  vital  part  of  HUD's  mission  is  to 
promote  homeownership  and  accelerate 
the  revitalization  of  cities  In  support  of 
these  goals,  HUD  initiated  the  Officer 
Next  Sales  Program  (OND  Sales 
Program)  (See  the  interim  rule 
published  in  the  Federal  Register  on 
July  2.  1999,  64  FR  36210).  The  OND 
Sales  Program  enables  full-time  law 
enforcement  officers  to  purchase  HUD- 
acquired  homes  located  in  HUD- 
designated  revitalization  areas  at  a  50% 
discount  from  list  prices.  To  date,  more 
than  2.700  purchase  contracts  have  been 
accepted  from  law  enforcement  officers. 

n.  The  Teacher  Next  Door  Initiatire 

The  success  of  the  OND  Sales 
Program  has  led  to  the  development  of 
the  Teacher  Next  Door  Initiative  (TND 
Initiative).  This  program,  modeled  after 
the  OND  Sales  Program,  will  help  more 


teachers  become  homeowners  and  help 
revitalize  economically  distressed 
neighborhoods  by  enabling  eligible 
teachers  to  purchase  HUD-acquired 
homes  located  in  HUD-designated 
revitalization  areas  at  a  50%  discount 
from  list  prices.  The  goal  of  the  TND 
Initiative  is  to  encourage  teachers  to  live 
and  work  in  urban  school  districts, 
where  they  are  needed  most,  and  to 
enhance  the  community's  quality  of  life 
by  promoting  the  integration  of 
dedicated  rote  models  and  mentors  into 
the  community. 

The  homes  made  available  through 
the  TND  Initiative  are  homes  previously 
insured  by  the  Federal  Housing 
Administration  (FHA).  These  homes  are 
acquired  by  HUD  when  their  owners  fail 
to  make  mortgage  payments  and  the 
homes  are  foreclosed  upon.  To  qualify 
for  the  50%  discount,  a  home  must  be 
located  in  a  revitalization  area. 
Revitalization  areas  are  typically  low-  or 
moderate-income  neighborhoods  with 
many  vacant  properties  and  often  high 
crime  rates  that  are  considered  good 
candidates  for  economic  development 
and  improvement.  Currently,  about 
4,000  of  the  47.000  homes  owned  by 
HUD  are  located  in  revitalization  areas. 

m.  Requirements  of  the  TND  Initiative 

The  following  requirements  apply  to 
the  TND  Initiative; 

(a)  Eligible  teachers.  To  be  eligible  to 
participate  in  the  TND  Initiative,  a 
person  must  be  employed  full-time  by  a 
public  school,  private  school,  or 
Federal,  state,  coimty,  or  municipal 
educational  agency  as  a  state-certified 
classroom  teacher  or  administrator  in 
grades  K-12. 

(b)  Residency  requirement.  The 
teacher  must  agree  to  live  in  the  home 
purchased  through  the  TND  Initiative  as 
their  sole  residence  for  at  least  three 
years.  In  addition,  the  teacher  must  not 
own  any  other  residential  real  property 
during  this  time.  The  teacher  will  be 
required  to  certify  at  the  time  of 
purchase  and  once  annually,  for  each  of 
the  three  years,  that  he  or  she  continues 
to  live  in  the  home  as  his  or  her  sole 
residence  and  that  he  or  she  does  not 
own  any  other  residential  real  property. 

(c)  Second  mortgage.  The  teacher 
must  agree  to  execute  a  second  note  and 
mortgage  on  the  home  purchased 
through  the  TND  Initiative.  The  amount 
of  the  second  mortgage  will  be  the 
difference  between  the  list  price  of  the 
home  and  the  discounted  selliug  price. 
The  second  mortgage  will  have  a  term 
of  three  years.  The  amount  of  the  second 
mortgage  will  be  reduced,  according  to 

a  schedule  established  by  HUD, 
periodically  over  the  three  year  term.  At 
the  end  of  the  three  year  term,  the 


amount  of  the  second  mortgage  will  be 
zero.  If  the  teacher  sells  the  home,  does 
not  continue  to  live  in  the  home  as  his 
or  her  sole  residence,  or  becomes  an 
owner  of  any  other  residential  real 
property  before  the  three  year  residency 
requirement  is  complete,  he  or  she  will 
owe  HUD  the  amount  due  on  the  second 
mortgage. 

(d)  FHA  mortgage  insurance.  If  the 
home  is  eligible  for  an  FHA-insured 
mortgage,  the  teacher  may  choose  to 
finance  the  home  with  an  FHA-insured 
mortgage.  In  this  case,  the 
downpavment  for  the  home  will  be 
SIOO. 

(e)  Local  goverrmtents,  school 
districts,  and  nonprofit  organizations. 
Local  governments,  school  districts,  and 
private  nonprofit  organizations  may 
purchase  homes  through  the  TND 
Initiative,  if  they  intend  to  resell  these 
homes  directly  to  eligible  teachers 
under  the  terms  and  conditions  of  the 
TND  Initiative.  To  avoid  the  cost  of  a 
dual  closing,  local  governments,  school 
districts,  and  private  nonprofit 
organizations  will  have  to  assign  the 
sales  contract  to  an  eligible  teacher 
before,  or  at  the  time  of,  closing  or 
participate  in  a  three-parfy  closing  with 
the  eligible  teacher. 

(f)  Real  estate  brokers.  Teachers  may 
use  the  services  of  a  real  estate  broker. 
Any  fee  required  by  the  broker, 
however,  will  be  deducted  from  the 
50%  discount  on  the  home. 

(g)  Single-unit  homes.  Only  single- 
unit  homes  are  eligible  under  the  TND 
Initiative.  Detached  homes, 
condominiums,  and  townhouses  are  all 
eligible  under  the  Initiative. 

(h)  Revitalization  areas.  Homes 
purchased  through  the  TND  Initiative 
must  be  located  in  HUD-designated 
revitalization  areas. 

(i)  One  year  program.  The  TND 
Initiative  is  a  temporary  program  that 
will  operate  from  November  1999  to 
November  2000. 

rv.  For  More  Information  About  the 
TND  Initiative 

Teachers,  local  governments,  public 
school  districts,  private  nonprofit 
organizations,  and  other  interested 
persons  can  receive  a  brochure  about 
the  TND  Initiative  by  calling  (800)  483- 
7342,  or  by  visiting  HUD's  Web  site  at 
http;//www.hud.gov. 

Dated:  November  30, 1999. 
WiUiam  C  Apgar,  , 

Assistant  Secreton' for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  99-31632  Filed  12-6-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Relationship  o<  Interior  Programs  to 
E.G.  12372  Process;  Intergovernmental 
Review  of  the  Department  of  the 
Interior  Programs  and  AcUvitlee 

AGENCY:  Office  of  the  Secretary,  Interior. 
action:  Notice. 

SUMMARY:  This  notice  contains  revisions 
being  made  to  a  list  of  programs  and 
activities  eligible  for  E.G.  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  and  a  list  of  programs  and 
activities  with  existing  consultation 
processes.  This  list  was  originally 
published  as  a  notice  in  the  Federal 
Register  on  June  24. 1983  (49  FR  29235- 
29236)  and  was  subsequently  revised  in 
Federal  Register  notices  published  on 
March  7,  1984  (49  FR  8495).  February  7, 
1985  (50  FR  5316-5317).  and  March  18, 
1997  (62  FR  12835-12836).  These 
publications  should  be  referred  to  and 
except  for  the  changes  indicated  in 
today's  notice,  there  are  no  further 
changes  being  made  at  this  time. 
Updated  names  of  bureau  and  office 
Intergovernmental  Review  Coordinators 
are  included  in  the  section  below  for 
contacts  for  further  information.  These 
names  are  also  listed  on  the  Internet  at 
http://www.ios.doi.gov/pam/ 
pamfaol.html 

EFFECTIVE  DATES:  This  notice  shall 
become  effective  on  December  7.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  E.  Sonderman,  Director  (Office  of 
Acquisition  and  Property  Management) 
202-208-6431.  Department  of  the 
Interior  Intergovenunental  Review 
Coordinators;  Ceceil  C.  Belong 
[Departmental  Contact)  202-208-3474; 
National  Park  Service;  Ken  Compton 
(Recreation  Grants  Division)  202-565- 
1140,  Loran  Fraser  (Policy  Division) 
202-208-7456,  Joe  Wallis  (Preservation 
Assistance  Division)  202-343-9564; 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Barbara  Ramey  202- 
208-2843;  Minerals  Management 
Service,  Dennis  Buck  703-787-1370; 
Bureau  of  Land  Management,  Marc 
Cress  406-657-6927;  US  Fish  and 
Wildlife  Service.  Phyllis  Cook  703-358- 
1943;  U.S.  Geological  Survey.  Gary  Hill 
703-648—4451;  Bureau  of  Reclamation. 
Linda  Waring- Wilson  303-»45-2450 
and  Stephanie  Bartlett  303-445-2427. 

What  Are  the  Changes  to  the  List  of 
Programs  Under  Which  States  May  Opt 
To  Use  the  E.G.  12372  Process? 

Administering  Bureau:  Office  of  Surface 
Mining  Reclamation  and 
Enforcement 


Catalog  No.  15.253 

15.253,  "Not-for-Profit  AMD 

Reclamation"  is  added  to  the  list. 
Administering  Bureau:  Bureau  of 

Reclamation 
Catalog  No.  15.506 
15.506.  "Water  Desalination  Research 

and  Development  Program"  is 

added  to  the  list. 
Administering  Bureau:  U.S.  Fish  and 

Wildlife  Service 
Catalog  Nos.  15.622  and  15.623 
Program  Nos.  15.622.  "Sportfishing 

and  Boating  Safety  Act."  and 

15.623,  "North  American  Wetlands 

Conservadon  Fund,"  are  added  to 

the  list. 
Administering  Bureau:  National  Park 

Service 
Catalog  Nos.  15.923  and  15.926 
Program  Nos.  15.923,  "National 

Center  for  Preservation  Technology 

and  Training."  and  15.926, 

American  Battlefield  Protection," 

are  added  to  the  list. 

What  Are  the  Changes  to  the  List  of 
Interior  Programs  With  Existing 
Consultation  Processes? 

Bureau:  Bureau  of  Reclamation 
The  entry  for  "Desalination  Research 
and  Development — 42  U.S.C.  7815- 
16  should  be  removed  from  the  list 
This  activity  is  covered  under 
15.506  which  is  being  added  to  the 
list  of  covered  programs. 
Dated:  November  23, 1999. 

John  Berry, 

Assistant  Secretary — Policy.  Management 

and  Budget. 

IFR  Doc.  99-31605  Filed  12-6-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Tribal  Self-Governance  Program 
Information  Collection 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION;  Proposed  agency  information 

collection  activities;  comment  request 

SUMMARY:  The  Bureau  of  Indian  Affairs 
is  seeking  conunents  from  the  public  on 
an  extension  of  an  information 
collection  from  current  and  potential 
Self-Governance  Tribes,  as  required  by 
the  Paperwork  Reduction  Act.  The 
information  collected  under  OMB 
Clearance  Number.  1076-0143.  will  be 
used  to  establish  requirements  for  entry 
into  the  pool  of  qualified  applicants  for 
self-governance,  to  provide  information 
for  awarding  grants,  and  to  meet 
reporting  requirements  of  the  Self- 
Governance  Act. 
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DATES:  Submit  comments  on  or  before 
February  7.  2000. 

ADDRESSES:  Written  comments  can  be 
sent  to  William  Sinclair,  Office  of  Self- 
Governance.  1849  C  Street.  NVI,  Mail 
Stop  2542  MIB.  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Sinclair,  (202)  219-0240. 
SUPPLEMENTARY  INFORMATION:  The  Self- 
Govemance  program  was  authorized  by 
the  Tribal  Self-Governance  Act  of  1994, 
Pub.  L.  103-413  as  amended.  Tribal 
Self-Governance  is  a  voluntary  program 
that  is  currently  active  and  operating 
without  promulgated  regulations.  [See 
S  407(d)  of  the  Act  which  says  that  lack 
of  promulgated  regulations  shall  not 
limit  the  effect  of  this  title.l  Previously, 
an  information  collection  request  was 
cleared  by  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  of  the  Act. 
That  clearance  expires  on  February  29, 
2000.  Tribes  interested  in  entering  into 
Self-Governance  must  submit  certain 
information  to  support  their  admission 
into  Self-Governance.  In  addition,  those 
tribes  and  tribal  consortia  who  have 
entered  into  self-governance  compacts 
must  submit  certain  information  to 
justify  budget  requests  on  their  behalf 
and  to  comport  with  section  405  of  the 
Act  that  calls  for  the  Secretary  to  submit 
an  azmual  report  to  the  Congress. 
Information  is  also  required  of  tribes  to 
ensme  that  the  trust  responsibilities  of 
dte  Secretary  of  the  Interior  are 
safeguarded  and  that  imminent  jeopardy 
to  trust  assets  is  avoided.  (See  section 
403(d)  of  the  Act.) 

You  are  advised  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  that  does  not  display  a 
valid  OMB  clearance  number.  For 
example,  this  collection  is  listed  by 
OMB  as  1076-0143.  and  it  expires 
February  29,  2000.  The  response  is 
voluntary  or  to  obtain  or  retain  a  benefit, 
depending  upon  the  parts  of  the 
program  being  addressed. 

We  are  requesting  comments  about 
the  proposed  collection  to  evaluate: 

(a)  The  accuracy  of  the  burden  hours, 
including  the  validity  of  the 
methodology  used  and  assumptions 
made, 

(b)  The  necessity  of  the  information 
for  proper  performance  of  the  bureau 
functions,  including  its  practical  utility, 

(c)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected,  and 

(d)  Suggestions  to  reduce  the  burden 
including  use  of  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Please  submit  yoiu  comments  to  the 
person  listed  in  the  ADDRESSES  section. 


Please  note  that  comments,  names  and 
addresses  of  conmientators,  are  open  for 
public  review  during  regular  business 
hours.  If  you  wish  your  name  and 
address  withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  your  request 
to  the  extent  allowable  by  law. 

rj7)e  of  review:  Renewal. 

Title:  Tribal  Self-Governance 
Program. 

Affected  Entities:  Tribes  and  tribal 
consortiums  currently  in  Self- 
Governance  or  wishing  to  enter  into  a 
self-governance  compact. 

Size  of  Respondent  Pool:  85. 

Number  of  Annual  Responses:  257. 

Hums  per  response:  42  hours. 

Total  burden  hours:  10,766  hours. 

BIA  Information  Collection  Clearance 
Officer:  Ruth  Bajema,  202-208-2574. 

Dated.  December  1,  1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  99-31567  Filed  12-6-99:  8:45  araj 
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DEPARTMENT  OF  INTERIOR 
Buraau  of  Land  MarMgement 

[CA-690-00-5101-01-ei09:  CACA-CACA- 
404471 

Proposed  Cadiz  Groundwater  Storage 
Dry— Year  Supply  Program,  Pipeline 
Right  of  Way  and  Plan  Amendment 

AOENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior,  Needles 
Field  Office,  Desert  District,  California. 
ACTION;  Notice  of  availability  of  draft 
environmental  impact  statement  for 
proposed  cadiz  groundwater  storage  and 
dry — year  supply  program  pipeline 
right-of-way  and  plan  amendment. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969,  notice  is  hereby  given  that  the 
Bureau  of  Land  Management  has 
prepared  a  joint  draft  Environmental 
Impact  Statement  (EIS)  and 
Envirorunental  Impact  Record  (EIR)  in 
conjunction  with  the  Metropolitan 
Water  Distiict  (MWD).  The  draft  EIR/EIS 
evaluates  a  range  of  alternatives  for 
conveying  water  between  the  Colorado 
River  Aqueduct  and  the  aquifer 
underlying  the  Cadiz  and  Fenner 
Valleys  across  a  proposed  right-of-way 
for  a  pipehne.  A  plan  amendment  to  the 
California  Desert  Conservation  Area 
Plan  (1980)  is  also  proposed  to  allow  for 
the  proposed  right-of-way. 

The  aim  of  the  Cadiz  Project  is  to 
ensure  the  reliability  of  Metropolitan's 
existing  water  supply  in  the  Colorado 
River  Aqueduct.  The  project  achieves 


this  goal  by  storing  Colorado  River 
water  in  the  Cadiz/Feimer  aquifer  and 
withdrawing  the  stored  indigenous 
groundwater  during  dry  years.  Proposed 
facilities  reviewed  in  the  Draft  EIR/EIS 
are  a  pipeline  or  canal  for  conveying 
water  between  the  Colorado  River 
Aqueduct  and  the  Cadiz/Fenner  area,  a 
pumping  plant,  spreading  basins  for 
percolation  of  Colorado  River  water  into 
the  groundwater  basin  in  the  Cadiz/ 
Fenner  area,  a  well  field  for  extracting 
stored  and  indigenous  groundwater 
from  the  Cadiz/Fenner  groundwater 
basin,  and  associated  power  poles  and 
lines  along  the  conveyance  pipeline  and 
in  the  well  field.  The  project  area  is 
located  in  the  eastern  Mojave  Desert 
region  of  San  Bernardino  County  in  the 
Cadiz  and  Fenner  valleys.  The  proposed 
action  includes  an  amendment  of  the 
California  Desert  Conservation  Area 
(CDCA)  Plan,  because  the  propose  right- 
of-way  across  federal  lands  is  outside  an 
utility  corridor. 

The  Draft  EIR/EIS  addresses  existing 
environmental  conditions,  potential 
impacts,  and  proposed  mitigation 
measures.  The  Draft  EIR/EIS  indicates 
the  possibility  of  some  significant 
adverse  effects,  even  after  the 
implementation  of  the  mitigation 
measures  for  the  parameters  of 
paleontological  resources,  air  quality, 
and  hazardous  materials. 
SUPPl^MENTARY  INFORMATION:  Copies  of 
the  draft  EIR/EIS  and  supporting 
technical  reports  will  be  available  for 
90-day  public  review  from  November 
26,  1999  through  February  22,  2000  at 
the  following  locations: 
Needles  Branch  Library.  1111  Bailey 
Avenue,  Needles,  California  92363 
Twentynine  Palms  Branch  Library,  6078 
Adobe  Road,  Twentynine  Palms. 
California  92277 
Barstow  Branch  Library,  304  East  Buena 

Vista,  Barstow,  California  92311 
San  Bernardino  County  Public  Library. 
104  West  4th  Street,  San  Bernardino, 
California  92415 
Bureau  of  Land  Management,  Riverside 
Office,  6221  Box  Spring  Road. 
Riverside.  California  92507 
Bureau  of  Land  Management,  Needles 
Office.  101  West  Spike's  Road, 
Needles.  California  92363 
Metropolitan  Water  District  of  Southern 
California,  700  North  Alameda  Street, 
Los  Angeles,  California  90012 
There  will  be  three  public  hearings  as 
follows: 

Wednesday,  December  15, 1999,  at  11 
am 
Cadiz  Ranch,  96-726  Highway  66, 
Cadiz,  California  92319 
Wednesday,  December  15, 1999,  at  7  pm 
Twentynine  Palms  Qty  Hall,  6136 


Adobe  Road,  Twentynine  Palms, 

California  92277 
Thursday,  December  16.  1999  at  7  pm 
Needles  City  Hall.  1111  Bailey 

Avenue,  Needles,  California  92363 
DATES:  Comments  must  be  received  in 
writing  to  the  Metropolitan  Water 
District  no  later  than  February  22,  2000. 
ADDRESSES:  Written  comments  on  the 
Draft  EIR/EIS  should  be  mailed  to: 
Metropolitan  Water  District  of  Southern 
California,  Post  Office  Box  54153.  Los 
Angeles.  California  90054-0153, 
Attention:  Mr.  Dirk  Reed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  regarding  the 
project  may  be  obtained  from  Mr.  Reed 
at  (213)  217-6163  or  Mr.  Jack  Safely  at 
(213) 217-6981. 

Dated:  Decemlwr  1, 1999. 
Douglas  Romoti, 
Acting  District  Manager 
IFR  Doc.  99-31604  Filed  12-6-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 


National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  In  ttie  Possession  of  the  Fort 
Concho  National  Historic  Landmark, 
San  Angelo,  TX 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice, 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatiiation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  Fort  Concho 
National  Historic  Landmark.  San 
Angelo,  TX  which  meets  the  definition 
of  "unassociated  funerary  object "  under 
Section  2  of  the  Act. 

The  cultural  item  is  a  large  Jordano 
brown  ceramic  pot  with  a  kill  hole  at 
the  bottom. 

In  1952,  this  item  was  donated  to  the 
Fort  Concho  National  Historic 
Landmark  by  HoUen  Mayes  Museum 
documentation  indicates  it  was  removed 
bom  a  burial  in  the  Diablo  Mountains 
near  Van  Horn,  Culberson  County,  TX. 
While  the  external  finish  and  interior 
have  been  greatly  altered  due  to 
conservation  attempts,  the  form  and 
style  of  this  item  is  consistent  with 
known  Tigua  ceramics.  Oral  history 
presented  by  representatives  of  the 
Ysleta  del  Sur  Pueblo  of  Texas  indicates 
this  cultural  item  was  originally  in  the 
possession  of  a  Tigua  (Ysleta  del  Sur 
Pueblo)  tribal  member  who  as  killed 
near  Van  Horn,  TX.  i 

Officials  of  the  Fort  Concho  National 
Historic  Landmark  have  determined 


that,  pursuant  to  43  CFR  10.2  (dl(2)(ii). 
this  cultural  item  is  reasonably  believed 
to  have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  is  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  Fort  Concho  National 
Historic  Landmark  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  this  item  and  Ysleta  del 
Sur  Pueblo  of  Texas. 

This  notice  has  been  sent  to  officials 
of  Ysleta  del  Sur  Pueblo  of  Texas. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Kathleen  S.  Roland,  Curator  of 
Collections,  Fort  Concho  National 
Historic  Landmark,  630  S.  Oakes  St., 
San  Angelo.  TX  76903;  telephone:  (915) 
657-4440  before  January  6,  2000. 
Repatriation  of  this  object  to  Yselta  del 
Sur  Pueblo  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  November  30,  1999. 
Francis  P.  McManamon. 
Departmental  Consulting  Archeologist. 
Manager  An:healogy  and  Ethnography 
Program. 
IFR  Ooc.  99-31se«  Filed  12-6-99:  8:45  am) 

BUMO  CODE  4110-7S-F 


DEPARTMENT  OF  INTERIOR 

Bureau  of  ftaclamatlon 

Colorado  River  Interim  Surplus 
Criteria:  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

enviroimiental  impact  statement. 

SUMMARY:  Pursuant  to  the  National 
Emdronmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  and  the  Council  on 
Environmental  Quality's  regulations  for 
implementing  the  procedural  provisions 
of  NEPA,  the  Department  of  the  Interior, 
Bureau  of  Reclamation  ("Reclamation"]. 
proposes  to  prepare  an  Environmental 
Impact  Statement  ("EIS")  for 
development  of  interim  implementing 
criteria  pursuant  to  Article  III  (3)  of  the 
Long-Range  Operating  Criteria  that  will 
be  used  by  the  Secretary  of  the  Interior 
( "Secretary")  to  determine  surplus 
conditions  for  management  of  the 
Colorado  River. 

Reclamation  previously  published 
Federal  Register  notices  on  Tuesday, 


May  18, 1999  (64  FR  27008)  and  Friday 
May  28, 1999  (64  FR  29068)  announcing 
its  intention  to  consider  the 
development  of  specific  criteria  that 
will  identify  those  circumstances  under 
which  the  Secretary  may  make  Colorado 
River  water  available  for  delivery  to  the 
States  of  Arizona,  California,  and 
Nevada  (Lower  Division  States  or  Lower 
Basin)  in  excess  of  the  7.500,000  acre- 
foot  Lower  Basin  apportionment.  Those 
notices  announced  four  public  scoping 
meetings  and  requested  oral  and  written 
comments  on  the  need  for  such  criteria, 
the  format  for  the  criteria,  the  scope  of 
specific  surplus  criteria,  and  the  issues 
and  alternatives  that  should  be 
analyzed. 

The  public  comment  period  ran  from 
May  18.  1999  until  June  30.  1999.  In 
addition  to  oral  comments  submitted  at 
four  public  scoping  meetings,  we 
received  32  letters  during  the  comment 
period.  The  respondents  included  one 
irrigation  district,  three  water  districts, 
two  individuals,  three  environmental 
organizations,  nine  state  agencies,  two 
federal  organizations,  three  tribes,  two 
cities,  three  water  users  associations, 
one  corporation,  one  water  resource 
organization,  one  conservation  district 
and  one  public  utility. 

Based  on  the  public  comments 
received.  Reclamation  has  made  the 
decision  to  prepare  an  EIS  that  evaluates 
the  potential  impacts  of  alternative 
implementing  interim  criteria  that  will 
be  used  by  the  Secretary  to  determine 
siuplus  conditions  for  management  of 
the  Colorado  River. 

Supplementary  information  is 
provided  in  the  aforementioned  May  18. 
1999  Federal  Register  notice 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  Harkins.  telephone  1702)  293- 
8190:  faxogram  (702)  293-8042:  Email 
at:  jhark2ns@lc.usbr.gov  or  Tom  Ryan, 
telephone  (801)  524-3732.  faxogram 
(801)  524-3858:  E-mail  ab 
try  an©uc.  usbr.gov. 

Dated:  December  1 .  1999 
David  ].  Hayea, 

Acting  Deputy  Secretary  of  the  Interior. 
IFR  Doc.  99-31661  Filed  12-e-99;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

Sunahine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TME  AND  DATE:  December  10, 1999  at 
ll:(X)a.m. 
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PLACE:  Room  101.  500  E  Street  S.W.. 
Washington,  DC  20436.  Telephone: 
(202)  20&-2OOO. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-859 

(Preliminaiy)(CirculaT  Seamless 
Stainless  Steel  HoUow  Products 
from  lapan) — briefing  and  vote. 
(The  Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  December  10. 1999.) 

5.  Inv.  Nos.  731-TA-308-310  and  520- 

521  (Review)(Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  Brazil, 
China.  Japan.  Taiwan,  and 
Thailand) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  December  22. 1999.) 

6.  Outstanding  action  jackets: 
(1.)  Document  No.  GC-99-104: 

Regarding  tov.  No.  731-TA-763- 
766  (Final)(Certain  Steel  Wire  Rod 
from  Canada,  Germany,  Trinidad 
and  Tobago,  and  Venezuela) 
(2.)  Document  No.  GC-99-105: 
Regarding  Inv.  No.  337-TA-409 
(Certain  CD-ROM  Controllers  and 
Products  Containing  Same-D). 
(3.)  Document  No.  ID-99-021: 
Approval  of  transition  report  and 
proposal  for  a  study  focus  on 
"Integration  of  Manufacturing  in 
North  America  and  Selected 
Regions." 
In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  December  1, 1999. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  99-31797  Filed  lJ-3-99;  2:23  pm) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  the  Comprehenelve 
Environmental  Response, 
Compensatfcxi,  and  LiabHity  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Chemspray  Inc.,  et  al..  Civil  No.  97- 
8922  CIV-DIMITROULEAS,  was  lodged 
on  November  10, 1999,  with  the  United 
States  Distric-t  Court  for  the  Southern 
District  of  Florida  ("Chemspray 
Decree").  The  proposed  Consent  Decree 
would  resolve  certain  claims  under 


Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  42  U.S.C.  9607.  as  amended, 
brought  against  defendants  Hertniles. 
Incorporated,  NOR-AM  Chemical 
Company,  Knoll  Pharmaceuticals  f/k/a 
The  Boots  Company  (USA),  Inc.,  and 
Schwerman  Trucking  Company 
(collectively  "Settling  Defendants"),  to 
recover  response  costs  incurred  by  the 
Environmental  Protection  Agency  in 
connection  with  the  release  of 
hazardous  substances  at  Chemspray  Site 
in  Pahokee,  Florida.  Under  the  proposed 
Consent  Decree,  the  Settling  Defendants 
will  pay  $53,325.36  to  the  Hazardous 
Substances  Superfund  to  reimburse  the 
United  States  for  Past  Response  Costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Conmients  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  Urtited  States  v. 
Chemspray,  Inc.,  et.  al.,  S.D.  Fla.,  Civil 
No.  97-8922  Crv-DIMITROULEAS,  DOJ 
Ref.  #90-11-2-1345. 

The  Consent  Decree  may  be  examined 
at  the  office  of  the  Region  4  Office  of  the 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW,  Atlanta,  GA  30303. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  Post  Office  Box 
7611,  Washington.  DC.  In  requesting 
copies  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  55.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
loelGron, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  99-31624  Filed  12-6-99:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

NoUca  of  Lodging  of  Consent  Dscraa 
Pursuant  to  ttie  Cotnprehensiva 
Environmental  Response, 
Compensation  and  Uaiiiiity  Act 

In  accordance  with  departmental 
policy,  28  CFR  50.7,  38  FR  19029,  and 
42  U.S.C.  9622(d).  on  October  26,  1999 
(64  Fed.  Reg.  576),^notice  was  given  that 
a  proposed  consent  decree  in  United 
States  V.  General  Electric  Company, 
Civil  Action  No.  99-30225-MAP,  was 
lodged  with  the  Untied  States  District 
Court  for  the  District  of  Massachusetts. 
The  proposed  consent  decree  resolves 


certain  claims  against  General  Electric 
Company  ("GE")  under  Sections  106 
and  107  of  the  Comprehensive 
Enviroiunental  Respon.se, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9606  and  9607; 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA "),  42  U.S.C.  6973;  and  Section 
309  of  the  aean  Water  Act,  33  U.S.C. 
1319,  regarding  the  disposal,  release 
and/or  threat  of  release  of  hazardous 
substances  and/or  wastes  from  the  GE 
facility  in  Pittsfield,  Massachusetts  and 
related  areas. 

Pursuant  to  requests  from  interested 
persons,  the  Department  of  Justice  is 
extending  the  period  for  comments 
relating  to  the  proposed  consent  decree 
to  and  including  January  25,  2000. 
Comment  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Enviroiunent  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  General  Electric 
Company,  Civil  Action  No.  99-30225- 
MAP,  D.J.  Ref.  90-11-3-1479,  and  90- 
11-3-1479Z. 

The  proposed  consent  decree  may  be 
examined  at  either  of  the  following 
locations:  (1)  the  Springfield  Office  of 
the  United  States  Attorney,  District  of 
Massachusetts,  1550  Main  Street,  Suite 
310,  Springfield,  Massachusetts.  01103; 
or  (2)  Region  I,  Office  of  the 
Environmental  Protection  Agency.  One 
Congress  Street,  Boston,  Massachusetts, 
02203.  A  copy  of  the  consent  decree  can 
be  obtained  by  mail  (without 
attachments)  from  the  Department  of 
Justice  Consent  Decree  Library.  P.O.  Box 
7611.  Washington,  DC  20044.  In 
requesting  a  copy  of  the  consent  decree 
(without  attachments),  please  enclose  a 
check  in  the  amount  of  S102.25  (25 
cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Joel  Gron. 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  99-31621  Filed  12-6-99:  8:45  8m| 
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DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmantal  Responaa, 
Companaatlon  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  S  50.7,  38  Fed.  Reg. 
19029.  and  42  U.S.C.  $  9622(d),  notice  is 
hereby  given  that  on  November  23, 
1999,  a  proposed  consent  decree  in 
United  States  v.  Green  Mountain  Power 
Corporation,  et  al.,  Qvil  Action  No. 
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1 :99-CV-366.  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Vermont.  The  proposed 
consent  decree  resolves  certain  claims 
against  Green  Mountain  Power 
Corporation,  New  England  Electric 
System,  Vermont  Gas  Systems,  Inc.,  UGI 
Utilities,  Inc.,  Southern  Union 
Company,  General  Electric  Company, 
Lockheed  Martin  Corporation,  General 
Dynamics  Armament  Systems,  Inc., 
Maytag  Corporation,  Citizens  Properties, 
Inc.,  Davis  Development.  City  of 
Burlington,  Maltex  Partnership.  453 
Pine  Street  Associates.  BCV 
Corporation,  UDV  North  America,  Inc., 
Specialty  Filaments,  Inc.,  Martin 
Marietta  Corporation,  Vermont  Agency 
of  Transportation,  the  Uhlmann 
Company,  and  Vermont  Railway,  Inc. 
under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9606  and 
9607,  regarding  the  release  and/or  threat 
of  release  of  hazardous  substances  at 
and  from  the  Pine  Street  Canal  Site  in 
Burlington,  Vermont.  The  settlers  are 
current  or  former  owners  and/or 
operators  of  the  Site  or  adjacent 
property  The  settlement  also  resolves 
claims  against  the  General  Services 
Administration  and  the  Department  of 
Commerce  based  on  the  ownership  and 
operation  by  predecessor  agencies  of  a 
portion  of  the  Site. 

Pursuant  to  the  proposed  settlement, 
the  settlers  shall:  reimburse  the  United 
States  S5.2S  million  plus  interest  fitjm 
April  30, 1998  for  past  Environmental 
Protection  Agency  and  Department  of 
Justice  costs:  pay  100%  of  oversight 
costs  for  the  remedy;  pay  100%  of  other 
future  response  costs:  implement  the 
remedial  action  for  the  Site;  implement 
a  natural  resource  restoration  project; 
reimburse  the  United  States  $24,150  for 
past  trustee  response  costs;  and  pay 
S25.000  for  trustee  oversight  costs 
related  to  the  project.  The  United  States 
will  pay  $500,000  toward  the  costs 
incurred  and  to  be  incurred  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  sixty  (60)  days  from  the 
date  of  this  publication  conunents 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  .Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Green  Mountain 
Power  Corporation,  Civil  Action  No.  D.J. 
Ref.  90-1 1-3-409A. 

The  proposed  consent  decree  may  be 
examined  at  either  of  the  following 
locations:  (1)  the  Office  of  the  United 
States  Attorney,  District  of  Vermont,  11 
Elmwood  Avenue,  Burlington,  Vermont; 


or  (2)  Region  I,  Office  of  the 
Environmental  Protection  Agenc>'.  One 
Congress  Street,  Boston,  Massachusetts, 
02203.  A  copy  of  the  consent  decree  can 
bo  obtained  by  mail  (without 
attachments)  from  the  Department  of 
Justice  Consent  Decree  Library.  PO  Box 
7611.  Washington,  DC  20044." In 
requesting  a  copy  of  the  consent  decree 
(without  attachments),  please  enclose  a 
check  in  the  amount  of  $19.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  Gross, 

Chief  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  99-31623  Filed  12-6-99;  8:45  am) 

eHUNO  CODE  UIO-IS-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  October  29, 1999,  a 
proposed  consent  decree  in  United 
States  V.  National  Housing  Partnership 
Management  Company.  Inc.,  Civil 
Action  No.  99-8892,  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Florida. 

In  this  action,  the  United  States 
sought  penalties  and  injunctive  relief  for 
violations  of  regulations  promulgated 
under  the  Clean  Air  Act  to  control 
emissions  from  air  conditioning  and 
refrigeration  equipment.  The  regulations 
are  published  at  40  CFR  Part  82,  subpart 
F.  The  Untied  States  alleged  that  the 
defendant  violated  these  regulations  on 
at  least  19  occasions  by  using 
uncertified  employees  to  repair  or 
maintain  air  conditioning  units  at 
facilities  in  Lantana.  Florida  and 
Martinez.  Georgia.  The  United  States 
also  alleged  that  the  defendant  repaired 
or  maintained  air  conditioning  units 
using  uncertified  equipment.  In  the 
consent  decree,  the  defendant  agrees  to 
settle  the  United  States'  claims  by 
paying  a  civil  penalty  of  $99,900  and  by 
auditing  forty  facilities  to  evaluate  their 
compliance  with  40  CFR  Part  82, 
subpart  F.  The  defendant  also  agrees  to 
fix  any  violations  found  during  the 
audit,  and  to  pay  a  stipulated  penalty 
for  any  such  violations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Enviroiunent  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  National  Housing 


Partnership  Management  Company.  D.). 
Ref.  90-5-2-1-2163. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  500  East  Broward  Blvd..  Suite 
700,  Fort  Lauderdale,  Florida,  and  at 
U.S.  EPA  Region  4. 61  Forsyth  Street, 
Atlanta,  Georgia.  A  copy  of  the  consent 
decree  may  also  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library.  P.O.  Box  7611. 
Washington,  DC  20044  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $6.75  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library'. 
Joel  M.  Gross., 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  99-31622  Filed  12-6-99:  8:45  ami 

nUJNO  CODE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 


(AAG/A  Order  No  182-99] 

Privacy  Act  of  1974;  Syatam  of 
Raconla 

The  Department  of  Justice  is 
publishing  a  notice  of  a  new  system  of 
records:  Office  of  the  Inspector  General 
Employee  Training  Records  (JUSTICE/ 
ORIG-004).  which  contains  records 
regarding  training  requests  made  by  and 
training  completed  by  employees  of  the 
Department's  Office  of  the  Inspector 
General  ("OIG  ").  The  system  which  also 
generates  the  appropriate  training  forms, 
is  an  administrative  database  which 
supports  the  OIG's  training  function. 
Persoimel  data  in  the  system  is 
downloaded  from  the  National  Finance 
Center.  Specific  data  about  training 
requests  and  completed  training  is 
supplied  by  the  affected  OIG  employee. 

5  U.S.C.  552a(e)  (4)  and  (11)  provide 
that  the  public  be  given  thirty  days  in 
which  to  comment  Any  comments  must 
be  submitted  in  writing  to  Mary  Cahill. 
Management  Analyst,  Management  and 
Planning  Staff,  Justice  Management 
Division,  Department  of  Justice. 
Washington.  DC  20530  by  Januar\'  6. 
2000. 

As  required  by  5  U.S.C.  552a(r)  and 
Office  of  Management  and  Budget 
(OMB)  implementing  regulations,  the 
Department  of  Justice  has  provided  a 
report  on  the  proposed  changes  to  OMB 
and  the  Congress. 

Dated:  November  22. 1999. 
Stephen  R.  Colgate, 
Assistant  Attorney  General  for 
Administration. 

A  system  notice  is  as  follows: 
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JUSTICEraiG-004 

svSTEH  name: 

Office  of  the  Inspector  General 
Employee  Training  Records. 

SYSTEM  LOCATXNC 

U.S.  Department  of  Justice,  Office  of 
the  Inspector  General.  1425  New  York 
Ave..  NW.  Suite  7000,  Washington.  DC 
20530. 

CATEOOfllES  Of  INOnHOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of 
Justice.  Office  of  the  Inspector  General. 

CATEOones  of  REConos  in  the  system: 
Information  pertaining  to  formal 
training  requested  and  attended  by  GIG 
employees,  including  training  forms. 

authority  for  maintenance  of  the  system: 

Inspector  General  Act  of  1978,  as 
amended  by  the  Inspector  General 
Amendments  of  1988,  5  U.S.C  App.  3. 


To  capture  training  requests  made  by 
OIG  employees  and  to  maintain 
information  regarding  the  training 
employees  have  had. 

routine  uses  of  records  maintained  in  the 
system,  inc4.u0inq  categories  of  users  and 
the  purposes  of  such  uses: 

Records  in  this  system  may  be 
disclosed  as  follows: 

a.  Relevant  records  may  be  disclosed 
to  an  administrative  forimi,  including 
Ad  Hoc  forums,  which  may  or  may  not 
include  an  Administrative  Law  Judge, 
and  which  may  or  may  not  convene 
public  hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  or  other  agencies  with 
similar  or  related  statutory 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  covered  by  this 
system,  including  (but  not  limited  to) 
decisions  to  effect  any  necessary 
remedial  actions,  e.g.,  disciplinary  and/ 
or  other  appropriate  personnel  actions. 

b.  A  record  may  be  disclosed  to  the 
National  Archives  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Informaton  in  this  system  is  stored 
manuaily  in  file  jackets  and 
electronically  in  office  automation 
equipment. 


RETRIEVABIUTY: 

Information  can  be  retrieved  either  by 
surname  or  social  security  number. 

SAFEGUARDS: 

Information  is  stored  in  filing  cabinets 
and  office  automation  equipment  in 
secured  rooms  or  in  guarded  buildings, 
and  is  used  only  by  authorized, 
screened  personnel.  Passwords  are 
required  to  access  the  automated  data. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained 
and  disposed  of  in  accordance  with 
General  Records  Schedule  1. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Office  of  the  General  Counsel,  Office 
of  the  Inspector  General,  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW, 
Room  4261.  Washington.  DC  20530- 
0001. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Make  requests  for  access  to  records 
from  this  system  in  writing  to  the 
system  manager,  and  clearly  mark  both 
the  letter  and  envelope  "Privacy  Act 
Request." 

CONTESTING  RECORD  PROCEDURES: 

Make  all  requests  to  contest  or  amend 
information  maintained  in  the  system  in 
writing  to  the  system  manager.  State 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment(s)  to  the  Information. 

RECORD  SOURCE  CATEGORIES: 

National  Finance  Center  and 
employees  of  the  Department  of  Justice 
Office  of  the  Inspector  General. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVSIONS 
Of  THE  act: 

None. 
IFR  Doc.  99-31625  Filed  12-6-99;  8:45  ami 

SiLUNO  COOE  4410-An-« 


DEPARTMENT  OF  JUSTICE 
[AAQ/A  Order  No  183-99] 

Privacy  Act  of  1974;  System  of 
Records 

The  Department  of  Justice  is 
publishing  a  notice  of  a  new  system  of 
records:  Office  of  the  Inspector  General 
Firearms  Qualifications  System 
(JUSTlCE/ORIG-005),  which  contains 
records  regarding  the  weapons 
qualifications,  including  dates  of 
qualification  and  scores,  of  criminal 


investigators  employed  by  the 
Department's  Office  of  the  Inspector 
General  ("OIG").  The  system  is  an 
administrative  database  which  supports 
the  OIG's  weapons  qualification 
management  function.  Each  criminal 
investigator  provides  the  information  in 
the  system  about  his  or  her  weapons 
qualifications,  after  the  information  is 
certified  by  the  appropriate  firearms 
officer. 

5  U.S.C.  552a(e)  (4)  and  (11)  provide 
that  the  pubhc  be  given  thirty  days  in 
which  to  comment.  Any  comments  must 
be  submitted  in  writing  to  Mary  Cahill, 
Management  Analyst.  Management  and 
Planning  Staff.  Justice  Management 
Division.  Department  of  Justice. 
Washington.  DC  20530  by  January  6, 
2000. 

As  required  by  5  U.S.C.  5S2a(r)  and 
Office  of  Management  and  Budget 
(OMB)  implementing  regulations,  the 
Department  of  Justice  has  provided  a 
report  on  the  proposed  changes  to  OMB 
and  the  Congress. 

Dated:  November  22,  1999. 
Stephen  R.  Colgate, 
Assistant  Attorney  Getwmlfiv 
Administration. 

A  system  notice  is  as  follows: 
JUSnCE/OIG-OOS 
SYSTEM  name: 

Office  of  the  Inspector  General 
Firearms  Qualification  System. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  Office  of 
the  Inspector  General,  1425  New  York 
Ave.,  NW,  Suite  7100.  Washington.  DC 
20530  and  the  investigations  field 
offices,  the  addresses  of  which  are  listed 
on  the  OIG's  website  at  http:// 
www.usdoj.gov/oig. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  DC 
SYSTEM: 

Criminal  investigators  employed  by 
the  Department  of  Justice.  Office  of  the 
Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  the  weapons 
qualifications  of  OIG  criminal 
investigators,  including  dates  of 
qualification  and  scores. 

AUTHORnnr  for  maintenance  of  the  system: 

Inspector  General  Act  of  1978.  as 
amended  by  the  Inspector  General  Act 
of  1988,  5  U.S.C.  App.  3.  and  Attorney 
General  Order  1393-90. 


To  capture  information  relating  to  the 
weapons  qualifications  of  OIG  criminal 
investigators,  including  dates  of 
qualifications  and  scores. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be 
disclosed  as  follows: 

a.  Relevant  records  may  be  disclosed 
to  an  administrative  forum,  including 
Ad  Hoc  forums,  which  may  or  may  not 
include  an  Administrative  Law  Judge, 
and  which  may  or  may  not  convene 
public  hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  or  other  agencies  with 
similar  or  related  statutory 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  covered  by  this 
system,  including  (but  not  limited  to) 
decisions  to  effect  any  necessary 
remedial  actions,  e.g.,  disciplinary  and/ 
or  other  appropriate  personnel  actions. 

b.  A  record  may  be  disclosed  to  the 
National  Archives  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STOWNO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored 
manually  in  file  jackets  and 
electronically  in  office  automation 
equipment. 

retrievabuty: 
Information  can  be  retrieved  by 


SAFEGUARDS: 

Information  is  stored  in  filing  cabinets 
and  office  automation  equipment  in 
secured  rooms  or  in  guarded  buildings, 
and  is  used  only  by  authorized, 
screened  personnel.  Passwords  are 
required  to  access  the  automated  data. 

retention  and  disposal: 

Records  in  this  system  are  retained 
and  disposed  of  in  accordance  with 
General  Records  Schedule  23. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  General  Counsel,  Office 
of  the  Inspector  General,  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW, 
Room  4261,  Washington,  DC  20530- 
0001. 

HOmcATiON  procedure: 

Address  inquiries  to  the  System 
Manager  listed  above. 

RECORD  access  PROCEDURES: 

Make  requests  for  access  to  records 
from  this  system  in  writing  to  the 
system  manager,  and  clearly  mark  both 


the  letter  and  envelope  "Privacy  Act 
Request." 

CONTESTING  RECORD  PROCEDURES: 

Make  all  requests  to  contest  or  amend 
information  maintained  in  the  system  in 
vmting  to  the  system  manager.  State 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment(s)  to  the  information. 

RECORD  SOURCE  CATEQORES: 

Employees  of  the  Department  of 
Justice  Office  of  the  Inspector  General. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
IFR  Doc.  99-31689  Filed  12-6-99;  B:4S  ami 

eiLUNO  CODE  M10-Aff-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  ot  America  v.  Rat  S.p,A., 
Flat  Acquisition  Corporation,  New 
Holland  N.V.,  New  HoHand  North 
America.  Inc.,  and  Case  Corporation; 
Proposed  Final  judgment  and 
CompetltlvB  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Sections  16  (b)  through  (h). 
that  a  Complaint,  Hold  Separate 
Stipulation  and  Order,  and  a  proposed 
Final  Judgment  were  filed  with  the 
United  States  District  Court  for  the 
District  of  Columbia  in  United  States  of 
America  v.  Fiat  S.p-A.,  Fiat  Acquisition 
Corporation.  New  Holland  N.V.,  New 
Holland  North  America,  Inc.,  and  Case 
Corporation,  Civil  No.  1:99CV02927JR 
on  November  4. 1999.  On  November  19, 
1999.  the  United  States  filed  a 
Competitive  Impact  Statement  The 
Complaint  alleged  that  the  proposed 
acquisition  of  certain  assets  of  Case 
Corporation  ("Case")  by  Fiat  S.p.A. 
would  violate  Section  7  of  the  Clayton 
Act,  as  amended,  IS  U.S.C.  18,  in  the 
markets  for  two-wheel-drive  and  four- 
wheel-drive  agricultural  tractors,  large 
square  balers,  small  square  balers  and 
self-propelled  windrowers.  The 
proposed  Final  Judgment,  filed  at  the 
same  time  as  the  Complaint,  requires 
New  Holland  and  Case,  among  other 
things,  to  do  the  following:  (1)  Sell  New 
Holland's  Versatile  line  of  our-wheel- 
drive  tractors;  (2)  sell  New  Holland's 
Genesis  line  of  large  two-wheel-drive 
agriculture  tractors;  and  (3)  sell  Case's 
interest  in  Hay  &  Forage  Industries 
("HFI"),  a  joint  venture  that  sells  hay 
tools,  llie  proposed  Final  judgment 
requires  that  the  purchaser  of  the 


divested  assets  continue  to  operate  them 
in  the  manufacture  and  distribution  of 
four-wheel-drive,  large  two-wheel-drive 
tractors  and  hay  tools.  The  Competitive 
Impact  Statement  descrit>es  the 
Complaint,  the  proposed  Final 
judgment,  the  industry,  and  the 
remedies  available  to  private  litigants 
who  may  have  been  injured  by  the 
alleged  violation.  Copies  of  the 
Complaint,  Hold  Separate  Stipulation 
and  Order,  proposed  Final  judgment, 
and  Competitive  Impact  Statement  are 
available  for  inspection  in  Room  215  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division,  325  7th  Street,  NW, 
Washington,  DC.  and  at  the  office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia, 
Washington,  DC.  Copies  of  any  of  these 
materials  may  be  obtained  upon  request 
and  payment  of  a  copying  fee. 

Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments,  and  response  thereto,  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court  Comments  should 
be  directed  to  J.  Rotiert  Kramer  n.  Chief, 
Litigation  III  Section,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  NW,  Suite  3000, 
Washington,  DC  20530  (telephone:  202- 
307-0924). 
Constance  K,  Robinson, 
Director  of  Operations. 

Hold  Separate  Stipulation  and  order 

It  is  hereby  stipulated  by  and  between 
the  undersigned  parties,  by  their 
respective  attorneys  that: 

I.  Definitions 

As  used  in  this  Hold  Separate 
Stipulation  and  Order; 

A.  "Fiat"  means  defendant  Fiat 
S.p.A.,  an  Italian  corporation  with  its 
headquarters  in  Turin,  Italy,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  joint  ventures, 
directors,  officers,  managers,  agents,  and 
employees. 

B.  "Case"  means  Case  Corporation,  a 
Delaware  corporation  with  its 
headquarters  in  Racine,  Wisconsin,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  joint  ventures, 
directors,  officers,  managers,  agents,  and 
employees. 

C.  "HFI "  means  Hay  and  Forage 
Industries,  the  hay  and  forage 
equipment  manufacturing  joint  venture 
between  Case  and  AGCO  (JorporaHon 
("AGCO")  whose  plant  is  located  in 
Hesston,  Kansas. 

D.  "Hold  Separate  Assets"  means  the 
assets  required  to  be  divested  under  the 
proposed  Final  Judgment,  as  defined  in 
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Section  n.I  of  the  proposed  Final 
)udgment. 

n.  Objectives 

The  proposed  Final  Judgment  {Ued  in 
this  case  is  meant  to  ensure  Fiat's 
prompt  divestiture  of  certain  assets  to 
remedy  the  effects  that  the  United  States 
alleges  would  otherwise  result  from 
Fiat's  proposed  acquisition  of  Case.  This 
Hold  Separate  Stipulation  and  Order 
ensures  that,  prior  to  such  divestitures, 
the  Hold  Separate  Assets  be  maintained 
and  operated  as  independent, 
economically  viable,  ongoing  business 
concerns  in  the  manufacture  and  sale  of 
tractors  and  bay  and  forage  equipment 
until  the  required  divestitiues  are 
complete. 

m.  furisdiction  and  Venue 

The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
aacb  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

A'.  Compliance  With  and  Entiy  of  Pinal 
fudgment 

A.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  attached  hereto 
may  be  filed  with  and  entered  by  the 
Court,  upon  the  motion  of  any  party  or 
upon  the  Court's  own  motion,  at  any 
time  after  compliance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
16),  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

B.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  ludgment  by  the  Court,  or 
until  expiration  of  time  for  all  appeals 
of  any  Court  ruling  declining  entry  of 
the  proposed  Final  ludgment.  and  shall, 
from  the  date  of  the  signing  of  this  Hold 
Separate  Stipulation  and  Order  by  the 
parties,  comply  with  all  the  terms  and 
provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  Order  of  the 
Court. 

C.  This  Hold  Separate  Stipulation  and 
Order  shall  apply  with  equal  force  and 
effect  to  any  amended  proposed  Final 
ludgment  agreed  upon  in  writing  by  the 
parties  and  submitted  to  the  Court. 

D.  In  the  event  the  United  States  has 
withdrawn  its  consent,  as  provided  in 
Paragraph  IV.A  above,  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 


to  this  Hold  Separate  Stipulation  and 
Order,  or  if  the  time  has  expired  for  all 
appeals  of  any  Court  ruling  declining 
entry  of  the  proposed  Final  Judgment, 
and  the  Court  has  not  otherwise  ordered 
continuing  compliance  with  the  terms 
and  provisions  of  the  proposed  Final 
Jud^ent,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Hold  Separate  Stipulation  and  Order, 
and  the  making  of  this  Hold  Separate 
Stipulation  and  Order  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

E.  Defendants  represent  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  therein. 

V.  Hold  Separate  Provisions 

Until  the  divestitures  required  by  the 
proposed  Final  Judgment  have  been 
accomplished: 

A.  Fiat  shall  preserve,  maintain,  and 
operate  the  Hold  Separate  Assets  as 
viable  competitive  businesses,  with 
management  and  direction  of  research, 
development,  production,  sales,  and 
operations  of  such  assets  held  entirely 
separate,  distinct  and  apart  frt)m  those 
of  Fiat.  Fiat  shall  not  coordinate  with 
the  management  of  the  Hold  Separate 
Assets  in  its  production,  marketing  or 
sale  of  any  products  with  that  of  any  of 
the  Hold  Separate  Assets  that  Fiat  will 
own  as  a  result  of  the  acquisition  of 
Case.  Within  fifteen  (15)  days  of  the 
entering  of  this  Hold  Separate 
Stipulation  and  Order,  Fiat  will  inform 
the  United  States  of  the  steps  taken  to 
comply  with  this  provision. 

B.  Fiat  shall  not  influence  or  attempt 
to  influence  any  operational  or  financial 
decision  of  HF1  and  shall  not  obtain, 
directly  or  indirectly,  any  information, 
except  information  that  is  clearly 
necessary  for  Fiat  to  comply  with 
federal,  state  or  local  laws  and 
regulations  or  financial  information  that 
has  been  made  available  to  potential 
purchasers.  Fiat  or  Case  Corporation 
shall  cause  the  Case-appointed  members 
of  the  HFI  Management  Committee  to 
resign  and  shall  assign  to  AGCO  Case's 
right  to  appoint  members  of  the  HFI 
Management  Committee  pending  the 
divestiture.  If  AGCO  agrees  that  the 
current  Case-appointed  HFI  General 
Manager  continues  in  his  position.  Fiat 
and  Case  will  ensure  that  he  complies 
vrith  the  firewall  specified  in  Section 
V.D.  In  the  event  that  the  current  Case- 
appointed  HFI  General  Manager  resigns 
his  position  as  Hfl  General  Manager, 
Fiat  or  Case  shall  assign  to  AGGO  Case's 


right  to  appoint  the  HFI  General 
Manager.  In  addition.  Fiat  or  Case  shall 
immediately  vest  all  unvested  pension 
and  other  equity  rights  of  the  current 
Case-appointed  HFI  General  Manager 
and  provide  that  employee  ail  benefits 
the  employee  would  be  entitled  to  if 
terminated  without  cause.  Within  ten 
(10)  working  days  of  the  entering  of  this 
Hold  Separate  Stipulation  and  Order  by 
the  Court,  Fiat  will  inform  the  United 
States  of  the  steps  to  comply  with  this 
provision. 

C.  Fiat  shall  take  all  steps  necessary 
to  ensure  that  the  Hold  Separate  Assets 
will  be  maintained  and  operated  as 
ongoing,  economically  viable  and  active 
competitors  in  the  development, 
production  and  sale  of  tractors  and  hay 
and  foraging  equipment,  that  the 
management  of  the  Hold  Separate 
Assets  will  not  be  influenced  by  Fiat, 
and  that  the  books,  records, 
competitively  sensitive  sales,  marketing 
and  pricing  information,  and  decision- 
making associated  with  the  Hold 
Separate  Assets  including  the 
performance  and  decision-making 
functions  regarding  internal  research 
and  development,  sales  and  pricing, 
will  be  kept  separate  and  apart  frt)m  the 
business  of  Fiat.  Fiat's  influence  over 
the  Hold  Separate  Assets  shall  be 
limited  to  that  necessary  to  carry  out 
Fiat's  obligations  under  Ibis  Hold 
Separate  Stipulation  and  Order  and  the 
proposed  Final  Judgment. 

D.  Defendants  shall  construct  and 
maintain  in  place  a  firewall  that 
prevents  any  information  about  the 
Hold  Separate  Assets,  including  but  not 
limited  to  information  about  AGCO's 
and  defendants'  requirements, 
purchases,  or  future  requirements  for 
tractors  and  for  hay  and  foraging 
equipment  manufactured  by  HFI,  from 
flowing  to  any  employee  of  defendants 
not  involved  in  the  operation  of  the 
Hold  Separate  Assets.  To  implement 
this  provision,  defendants  shall  identify 
those  employees  involved  in  the 
operation  of  the  Hold  Separate  Assets, 
and  all  employees  not  so  identified  shall 
be  prohibited  from  receiving  any 
information  from  or  about  the  Hold 
Separate  Assets,  including  but  not 
limited  to  defendants'  and  AGCO's 
requirements,  purchases,  or  future 
requirements  for  tractors  and  for  hay 
and  foraging  equipment  from  HFI.  All 
identified  employees  who  receive  any 
such  information  shall  be  prohibited 
from  passing  on  such  information  to 
employees  not  so  identified. 

K.  Fiat  shall,  within  ten  (10)  business 
days  of  the  filing  of  the  Complaint, 
submit  to  the  Department  of  Justice  a 
document  setting  forth  in  detail  the 
procedures  to  eHect  compliance  with 


Paragraph  D.  The  Department  of  Justice 
shall  have  the  sole  discretion  to  approve 
the  compliance  plan  and  shall  notify 
defendants  within  three  (3)  business 
days  whether  it  approves  of  or  rejects 
the  compliance  plan.  In  the  event  that 
the  compliance  plan  is  rejected,  the 
reasons  for  the  rejection  shall  be 
provided  to  defendants  and  defendants 
shall  be  given  the  opportunity  to 
submit,  within  two  (2)  business  days  of 
receiving  the  notice  of  rejection,  a 
revised  compliance  plan.  If  the  parties 
cannot  agree  on  a  compliance  plan 
within  an  additional  three  (3)  business 
days,  a  plan  will  be  devised  by  the 
Department  of  Justice  and  implemented 
by  defendants. 

F.  Fiat  shall  provide  and  maintain 
sufiident  working  capital  to  maintain 
the  Hold  Separate  Assets  as  viable, 
ongoing  operations,  consistent  vrith 
current  business  plans. 

G.  Fiat  shall  provide  and  maintain 
sufficient  lines  and  sources  of  credit  to 
maintain  the  Hold  Separate  Assets  as 
viable,  ongoing  operations,  consistent 
with  current  business  plans. 

H.  Fiat  shall  use  all  reasonable  efforts 
to  maintain  and  increase  the  sales  of  the 
Hold  Separate  Assets,  including  funding 
at  previously  approved  levels  for  1999 
for  internal  research  and  development, 
sales,  marketing,  and  support  for  the 
Hold  Separate  Assets. 

I.  Fiat  shall  not  sell,  lease,  assign, 
transfer  or  otherwise  dispose  of,  or 
pledge  as  collateral  for  loans,  assets  that 
may  be  required  to  be  divested  pursuant 
to  tie  proposed  Final  Judgment. 

J.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
writh  this  Hold  Separate  Stipulation  and 
Order,  defendants  shall  not  ti^nsfer  or 
terminate,  or  alter,  to  the  deti-iment  of 
any  employee,  any  current  employment 
or  salary  agreements  for  any  employee 
who,  on  the  date  of  entry  of  this  Hold 
Separate  Stipulation  and  Order,  works 
for  Case  or  Fiat  and  whose  primary 
responsibility  relates  to  the  Hold 
Separate  Assets. 

K.  Witiiin  ten  (10)  days  of  the  filing 
of  this  Hold  Separate  Stipulation  and 
Order,  defendants  shall  appoint  one  or 
more  persons  from  current  management, 
acceptable  to  the  United  States  in  its 
sole  discretion,  who  shall  have 
complete  managerial  responsibility  for 
the  Hold  Separate  Assets,  subject  to  the 
provisions  of  this  Hold  Separate 
Stipulation  and  Order  and  the  proposed 
Final  Judgment,  until  such  time  as  this 
Hold  Separate  Stipulation  and  Order  is 
terminated.  In  the  event  that  such 
manager(s)  is  unable  to  perform  his  or 
her  duties.  Fiat  shall  appoint  &x)m  the 
current  management  of  the  Hold 
Separate  Assets,  subject  to  the  approval 


of  the  United  Stales  in  its  sole 
discretion,  a  replacement  within  ten 
(10)  working  days.  Should  Fiat  fail  to 
initially  appoint  a  manager  acceptable 
to  the  United  States,  or  fail  to  appoint 
any  replacement  required  within  ten 
(10)  working  days,  the  United  States 
shall  appoint  the  manager. 

L.  Fiat  shall  take  no  action  that  would 
interfere  with  the  ability  of  any  trustee 
appointed  pursuant  to  the  proposed 
Final  Judgment  to  complete  the 
divestiture  pursuant  to  the  proposed 
Final  Judgment  to  a  suitable  piuchaser. 

M.  This  Hold  Separate  Order  and 
Stipulation  shall  remain  in  effect  until 
the  divestitures  required  by  the  Final 
Judgment  are  complete,  or  until  further 
Order  of  the  Court. 

Dated:  Novemtier  4.  1999. 
For  Plaintiff  United  Slates  of  America 
Joan  Farragher.  Esquire, 
U.S.  Depaitmenl  of  Justin.  Antitnist 
Division,  Litigation  n  Section,  HOI  H  Street, 
N.W.,  Suite  3000.  Washington,  D.C  10005, 
(202)307-0001 

For  Defendants 

Steven  C.  Sunshine,  Eaq.. 

Counsel  for  Fiat  S.p.A,  New  Holland  N.  V , 

New  Holland  NA.,  and  Fiat  Acquisition 

Corp  ,  Sherman  S-  Sterling,  801  Pennsylvania 

Avenue,  NW.,  Washington,  DC 20004-2604, 

12021  503-8022. 

Ridlard ).  Favrelto.  Esq.. 

Counsel  for  Case  Corporation,  Mover.  Brown 

Br  Piatt,  1909  K  Street,  NW..  Wasiinglon,  DC 

20006,  12021 263-3000. 

So  Ordered: 

Dated: 


United  Slates  Distrtcl  Judge 
Final  ludgment 

Whereas,  plaintiff,  the  United  States 
of  America  ("United  States"),  and 
defendants  Fiat  S.p.A.,  Fiat  Acquisition 
Corporation,  New  Holland  N.V.,  New 
Holland  North  America,  Inc.,  and  Case 
Corporation,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  vvithout  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein: 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court: 

And  whereas,  the  essence  of  this  Final 
Judgment  is  the  prompt  and  certain 
divestiture  of  the  identified  assets  to 
a.ssure  that  competition  is  not 
substantially  lessened: 

And  whereas,  plaintiff  requires 
defendants  to  make  a  certain  divestiture 
for  the  purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint: 


And  whereas,  defendants  have 
represented  to  the  plaintiff  that  the 
divestiture  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisioiu 
contained  below; 

Sow,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

/.  furisdiction 

This  Court  has  jtuisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  under 
Section  7  of  the  Clayton  Act.  as 
amended,  IS  U.S.C.  18. 


U.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Fiat"  means  defendant  Fiat 
S.p.A.,  an  Italian  corporation  with  its 
headquarters  in  Turin,  Italy,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  joint  ventures, 
directors,  officers,  managers,  agents,  and 
employees. 

B.  "Fiat  Acquisition"  meaiu  Fial 
Acquisition  Corporation,  a  subsidiary  of 
Fiat,  and  its  successors  and  assigns,  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  joint  ventures, 
directors,  officers,  managers,  agents,  and 
einployees. 

C.  "New  Holland  N.V  "  means 
defendant  New  Holland  N  V  .  a 
Netherlands  corporation,  its  successors 
and  assigns,  and  its  subsidiaries. 
divisions,  groups,  affiliates, 
partnerships,  joint  ventures,  directors, 
officers,  managers,  agents,  and 
einployees. 

D.  "New  Holland"  means  defendant 
New  Holland  North  America.  Inc.,  a 
subsidiar>'  of  .New  Holland  N.V.  and  a 
Delaware  corporation,  with  its 
headquarters  in  New  Holland. 
Pennsylvania,  its  successors  and 
assigns,  its  subsidiaries,  divisions, 
groups,  affiliates,  partnerships,  joint 
ventures,  directors,  officers,  managers, 
agents,  and  employees. 

E.  "Case"  means  Case  Corporation,  a 
Delaware  Corporation  with  its 
headquarters  in  Racine,  Wisconsin,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  joint  ventures, 
directors,  officers,  managers,  agents,  and 
employees. 

F.  "flFI"  means  Hay  and  Forage 
Industries,  the  hay  and  forage 
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equipment  manufacturing  joint  venture 
between  Case  and  Hesston  Corporation, 
which  has  a  plant  located  in  Hesston, 
Kansas. 

G.  "Hay  and  Forage  Assets"  means 
Case's  ownership  interest  in  HF\. 

H.  "2WD  Assets"  means  New 
Holland's  Genesis  line  of  two-wheel- 
drive  ("2WD")  tractors,  including: 

(1)  All  tangible  assets  that  comprise 
the  2WD  Assets  business  in  North 
America,  including  research  and 
development  activities:  all 
manufacturing  equipment,  tooling  and 
fi,xed  assets,  personal  property, 
inventory,  office  furniture,  materials, 
suppUes,  and  other  tangible  property 
and  all  other  assets  used  exclusively  in 
connection  with  the  2WD  Assets:  all 
licenses,  permits  and  authorizations 
issued  by  any  governmental 
organization  for  the  2WD  Assets;  all 
contracts,  teaming  arrangements, 
agreements,  leases,  commitments  and 
understandings  relating  to  the  2WD 
Assets,  including  supply  agreements;  all 
lists  and  credit  records  of  ultimate 
customers;  repair  and  tractor 
performance  records  and  all  other 
records  relating  to  the  2WD  Assets:  and 
the  sale  of  the  New  Holland  Wiimipeg, 
Manitoba,  Canada  plant; 

(2)  Any  and  all  intangible  assets  used 
in  the  development,  production, 
servicing  and  sale  of  2WD  Assets, 
including,  but  not  limited  to:  (a)  the 
Genesis  brand  name  and  all  other 
intellectual  property  rights  used 
exclusively  in  connection  with  the  2WD 
Assets;  (b)  writh  respect  to  all  other 
intellectual  property  rights  used  in 
connection  with  both  the  2WD  Assets 
and  other  nondivested  New  Holland 
assets,  a  transferable,  paid-up  license, 
exclusive  in  the  2WD  Assets  field  of 
use;  (c)  all  existing  licenses  and 
sublicenses  relating  exclusively  to  the 

2 WD  Assets:  and  Id)  a  transferable, 
paid-up  sublicense,  exclusive  in  the 
2WD  Assets  field  of  use,  to  all  other 
existing  licenses  and  sublicenses 
relating  to  the  2 WD  Assets.  Intellectual 
property  rights  comprise,  but  are  not 
limited  to.  patents,  licenses  and 
sublicenses,  technical  information, 
computer  software  and  related 
documentation,  know-how,  trade 
secrets,  drawings,  blueprints,  designs, 
design  protocols,  specifications  for 
materials  and  substances,  quality 
assurance  and  control  procedures, 
design  tools  and  simulation  capability, 
manuals,  and  all  research  data 
concerning  historic  and  current  research 
and  development  relating  to  the  2WD 
Assets. 

I.  ■4WD  Assets"  means  New 
Holland's  Versatile  line  of  four-wheel- 
drive  ("4WD")  tractors  and  its  tracked 


tractor  line  that  is  in  development, 
including; 

(1)  All  tangible  assets  that  comprise 
the  4WD  Assets  business  in  North 
America,  including  research  and 
development  activities:  all 
manufacturing  equipment,  tooling  and 
fixed  assets,  personal  property, 
inventory,  office  furniture,  materials, 
supplies,  and  other  tangible  property 
and  all  other  assets  used  exclusively  in 
connection  with  the  4WD  Assets;  all 
licenses,  permits  and  authorizations 
issued  by  any  governmental 
organization  for  the  4WD  Assets;  all 
contracts,  teaming  arrangements, 
agreements,  leases,  commitments  and 
understandings  relating  to  the  4WD 
Assets,  including  supply  agreements;  all 
ultimate  customer  lists  and  credit 
records;  and  all  other  records  relating  to 
the  4WD  Assets;  and  a  sale  of  the  New 
Holland  Wiimipeg,  Manitoba,  Canada 
plant: 

(2)  Any  and  all  intangible  assets  used 
in  coimection  with  the  4WD  Assets, 
including,  but  not  limited  to:  (a)  the 
Versatile  brand  name  and  all  other 
intellectual  property-  rights  used 
exclusively  in  connection  with  the  4WD 
Assets;  (b)  with  respect  to  all  other 
intellectual  property  rights  used  in 
coimection  with  both  the  4WD  Assets 
and  other  nondivested  New  Holland 
assets,  a  transferable,  paid-up  license, 
exclusive  in  the  4WD  Assets  field  of 
use;  (c)  all  existing  licenses  and 
sublicenses  relating  exclusively  to  the 
4WD  Assets;  and  (d)  a  transferable, 
paid-up  sublicense,  exclusive  in  the 
4WD  Assets  field  of  use,  to  all  other 
existing  licenses  and  sublicenses 
relating  to  the  4WD  Assets.  Intellectual 
property  rights  comprise,  but  are  not 
limited  to,  patents,  licenses  and 
sublicenses,  technical  information, 
computer  software  and  related 
documentation,  know-how,  trade 
secrets,  drawings,  blueprints,  designs, 
design  protocols,  specifications  for 
materials  and  substances,  quality 
assurance  and  control  procedures, 
design  tools  and  simulation  capability, 
manuals,  and  all  research  data 
concerning  historic  and  current  research 
and  development  relating  to  the  4WD 
Assets. 

J.  "Divested  Assets"  means  "Hay  and 
Forage  AsseU,"  2WD  Assets"  and  "4WD 
Assets."  The  sale  of  each  of  the  Divested 
Assets  shall  include  the  purchaser's 
right  to  reasonable  access  to  the 
technical,  service,  production  and 
administrative  employees  of  the 
defendants  for  a  period  not  to  exceed  12 
months  from  the  date  of  purchase. 


ni.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  as 
defined  above,  and  all  other  persons  in 
active  concert  or  participation  vrith  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  of  all  or 
substantially  all  of  their  assets  of  lesser 
business  units  that  include  the  Divested 
Assets,  that  the  purchaser  or  purchasers 
agree  to  be  bound  by  the  provisions  of 
this  Final  Judgment, 

IV.  Divestitures 

A.  Defendants  are  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  within  one 
hundred  and  fifty  (150)  calendar  days 
after  the  filing  of  the  Complaint  in  this 
matter,  or  within  five  (S)  days  after 
notice  of  entry  of  this  Final  Judgment, 
whichever  is  later,  to  sell  the  Divested 
Assets  as  viable,  ongoing  businesses  to 
a  purchaser  or  purchasers  acceptable  to 
the  United  States  in  its  sole  discretion. 

B.  Defendants  shall  use  their  best 
efforts  to  accomplish  said  divestiture  as 
expeditiously  as  possible.  The  United 
States,  in  its  sole  discretion,  may  extend 
the  time  period  for  any  divestiture  for 
an  additional  period  of  time  not  to 
exceed  thirty  (30)  calendar  days. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment, 
defendants  shall  make  known  promptly, 
by  usual  and  customary  means,  the 
availability  of  the  Divested  Assets. 
Defendants  shall  inform  any  person 
making  an  inquiry  regarding  a  possible 
purchase  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  this 
Final  Judgment.  Defendants  shall  also 
offer  to  furnish  to  all  prospective 
purchasers,  subject  to  customary 
confidentiality  assurances,  all 
information  regarding  the  Divested 
Assets  customarily  provided  in  a  due 
diligence  process,  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendants  shall  make  such 
information  available  to  the  United 
States  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

D.  Defendants  shall  permit 
prospective  purchasers  of  the  Divested 
Assets  to  have  reasonable  access  to 
personnel  and  to  make  inspection  of  the 
Divested  Assets:  access  to  any  and  all 
zoning,  building,  and  other  permit 
documents  and  information;  and  access 
to  any  and  all  financial,  operational,  or 
other  documents  and  information  as  is 


customarily  provided  as  part  of  a  due 
diligence  process. 

E.  Defendants  shall  not  interfere  with 
any  negotiations  by  any  purchaser  or 
purchasers  to  employ  any  Defendants' 
employee  who  works  at  the  Divested 
Assets,  or  whose  principal 
responsibility  concerns  the  Divested 
Assets. 

F.  Defendants  shall  not  take  any 
action,  direct  or  indirect,  that  would 
impede  in  any  way  the  operation  of  any 
business  connected  with  the  assets  to  be 
divested,  or  take  any  action,  direct  or 
indirect,  that  would  impede  the 
divestiture  of  any  asset  for  two  years 
after  the  divestiture. 

G.  Defendants  shall  not  take  any 
action,  direct  or  indirect,  that  would 
prevent  or  discourage  in  any  way  any 
dealer  from  distributing  the  Divested 
Assets  for  two  years  after  the 
divestiture.  Nothing  in  this  provision, 
however,  shall  prevent  the  defendants 
from  promoting  and  selling  in  the 
ordinary  course  of  business  products 
that  compete  with  the  Divested  Assets. 

H.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestitures 
pursuant  to  section  iV  of  this  Final 
Judgment,  or  by  a  trustee  appointed 
pursuant  to  section  V,  shall  include  all 
the  Divested  Assets  operated  in  place 
pursuant  to  the  Hold  Separate 
Stipulation  and  Order.  Such  divestiture 
shall  be  accomplished  by  selling  or 
otherwise  conveying  the  Divested 
Assets  to  a  purchaser  or  purchasers  in 
such  a  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion,  that  the 
Divested  Assets  can  and  will  be  used  by 
the  purchaser  as  part  of  a  viable, 
ongoing  business,  engaged  in  the 
manufacture  and  distribution  of:  2WD 
tractors,  4  WD  tractors,  and/or  hay  and 
forage  equipment.  Each  divestiture, 
whether  pursuant  to  section  IV  or 
section  V  of  this  Final  Judgment,  shall 
be  made  to  a  purchaser  that  has  satisfied 
the  United  States  in  its  sole  discretion, 
that  it:  (1)  Has  the  capability  and  intent 
of  competing  effectively  in  the 
development,  production  and  sale  of  the 
divested  asset;  (2)  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  manufactiu^ 
of  the  divested  asset;  and  (3)  is  not 
hindered  by  the  terms  of  any  agreement 
between  the  purchaser  and  defendants 
which  gives  defendants  the  ability 
unreasonably  to  raise  the  purchaser's 
costs,  to  lower  the  purchaser's 
efficiency,  or  otherwise  to  interfere  with 
the  ability  of  the  purchaser  to  compete. 
1.  In  connection  with  any  divestiture 
of  4  WD  Assets  and/or  2  WD  Assets 
pursuant  to  section  IV  of  this  Final 
Judgment,  or  by  a  trustee  appointed 
pursuant  to  section  V,  not  accompanied 


by  the  sale  of  the  Winnipeg  plant,  the 
defendant  shall  offer  the  purchaser  a 
short-term,  transitional  agreement,  not 
to  exceed  two  years  in  length,  to 
manufacturer  and  deliver  to  the 
purchaser  in  a  timely  manner,  the 
purchaser's  requirements  for  Genesis 
and/or  Versatile  .•series  tractors  and 
parts,  on  such  terms  and  conditions  as 
are  reasonably  designed  to  enable  the 
purchaser(s)  to  compete  with 
defendants  in  the  sale  of  4WD  and  2WD 
tractors,  and  are  acceptable  to  the 
United  States  in  its  sole  discretion. 

J.  Under  each  divestiture  pursuant  to 
Section  IV  of  this  final  Judgment,  or  by 
a  trustee  appointed  pursuant  to  Section 
V.  defendants  retain  the  right  to 
negotiate  a  transitional  supply 
agreement  to  manufacture  and  deliver  to 
defendants  in  a  timely  manner 
defendants'  requirements  for  Genesis 
and  Versatile  tractors  and  hay  and 
forage  equipment.  Such  agreements 
shall  not  include  the  use  of  the  Versatile 
or  Genesis  trade  names  and  shall  not 
last  for  a  term  longer  than,  for  2WD  or 
4WD  tractors,  24  months  from  the  filing 
of  the  Hold  Separate  Stipulation  and 
Order  in  this  case,  and  for  hay  tools  and 
forage  equipment,  18  months  from  the 
filing  of  the  Hold  Separate  Stipulation 
and  Order  in  this  case.  Transfer  pricing 
shall  be  based  on  auditable  cost  data 
and  such  agreements  shall  include 
terms  and  conditions  reasonably 
designed  to  enable  the  defendants  to 
compete  with  purchaser(s)  in  the  sale  of 
4WD  tiaclors,  2WD  tractors  and  hay 
tools  and  forage  equipment.  The  terms 
and  conditions  of  any  such  agreements 
must  be  acceptable  to  the  United  States 
in  its  sole  discretion.  Such  agreements 
may  only  be  amended  with  tbe  prior 
approval  of  the  United  States  in  its  sole 
discretion. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  defendants  have 
not  divested  the  Divested  Assets  within 
the  time  specified  in  Section  IV  of  this 
Final  Judgment,  the  Court  shall  appoint, 
on  application  of  the  United  States,  a 
trustee  selected  by  the  United  States,  to 
affect  the  divestitures  of  the  Divested 
Assets. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Divested 
Assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitures  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Sections  IV  and  V  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V.C.  of 
this  Final  Judgment,  the  trustee  shall 


have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendants  any 
investments  bankers,  attorneys,  or  other 
agents  reasonably  necessar>'  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestitures,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitures  at  the  earliest  possible  time 
to  a  purchaser  or  purchasers  acceptable 
to  the  United  States,  in  its  sole 
discretion,  and  shall  have  such  other 
powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  sale  by  the  trustee  on  any  ground 
other  than  the  trustee's  malfeasance. 
Any  such  objections  by  defendants  must 
be  conveyed  in  writing  to  the  United 
States  and  the  trustee  within  ten  (10) 
calendar  days  after  the  trustee  has 
provided  the  notice  required  under 
Section  VI  of  this  Final  Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe  and  the  trustee  shall  account 
for  all  monies  derived  from  the  sale  of 
the  Divested  Assets  sold  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  ti^stee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants  and  the  tiiist  shall  then  be 
terminated.  The  compensation  of  the 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the 
divested  Assets  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestitures  and  the  speed 
with  which  they  are  accomplished. 

D.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestitures, 
including  their  best  efforts  to  effect  all 
necessaiy  regulatory  or  other  approvals. 
The  trustee  and  any  consultants, 
accoimtants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
persotmel,  books,  records,  and  facilities 
of  the  businesses  to  be  divested,  and 
defendants  shall  develop  financial  or 
other  information  relevant  to  the 
Divested  Assets  customarily  provided  in 
a  due  diligence  process  as  the  trustee 
may  reasonably  request,  subject  to 
customary  confidentiality'  assurances. 
Defendants  shall  permit  prospective 
purchasers  or  the  Divested  Assets  to 
have  reasonable  access  to  persoimel  and 
to  make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational  or  other  documents  and 
other  information  as  mav  be  relevant  to 
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the  diveslituies  required  by  their  Final 
ludgmenl. 

E.  .\flBr  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitures  ordered  under  the  Final 
judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who.  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Divested 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  The  trustee  shall  maintain 
full  records  of  all  efforts  made  to  sell  the 
Divested  Assets. 

F.  If  the  trustee  has  not  accomplished 
such  divestitures  within  six  (6)  months 
after  its  appointment,  the  trustee 
thereupon  shall  file  promptly  with  the 
Court  a  report  setting  forth:  (1)  The 
trustee's  efforts  to  accomplish  the 
required  divestitures;  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished;  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  or  the 
defendants  deem  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
enter  thereafter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust,  which  may,  if 
necessary,  include  extending  the  trust 
aiid  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  United  States. 

VI.  Notice  of  Proposed  Divestitures 

A.  Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  ludgment. 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Section  IV  or  V  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture,  shall  notify  the  United 
States  of  the  proposed  divestiture.  If  the 
trustee  is  responsible,  it  shall  similarly 
notify  defendants.  The  notice  shall  set 
forth  the  details  of  the  proposed 


transaction  and  shall  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  to.  or  expressed  an  interest  in  or 
a  desire  to,  acquire  any  ownership 
interest  in  the  businesses  to  be  divested 
that  is  the  subject  of  the  binding 
contract,  together  with  full  details  of 
same.  Within  fifteen  (15)  calendar  days 
of  receipt  by  the  United  Stales  of  such 
notice,  the  United  States,  in  its  sole 
discretion,  may  request  from 
defendants,  the  proposed  purchaser,  or 
any  other  third  party  additional 
information  concerning  the  proposed 
divestiture  and  the  proposed  purchaser 
Defendants  and  the  trustee  shall  furnish 
any  additional  information  requested 
from  them  within  fifteen  (15)  calendar 
days  of  the  receipt  of  the  request,  unless 
the  parties  shall  otherwise  agree.  Within 
thirty  (30)  calendar  days  after  receipt  of 
the  notice  or  within  twenty  (20) 
calendar  days  after  the  United  States  has 
been  provided  the  additional 
information  requested  from  defendants, 
the  proposed  purchaser,  and  any  third 
party,  whichever  is  later,  the  United 
States  shall  provide  written  notice  to 
defendants  and  the  trustee,  if  there  is 
one,  stating  whether  or  not  it  objects  to 
the  proposed  divestitiue.  If  the  United 
States  provides  written  notice  to 
defendants  and  the  trustee,  if  there  is 
one,  that  it  does  not  object,  then  the 
divestiture  may  be  consummated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  Section  V.B 
of  this  Final  Judgment.  Absent  written 
notice  that  the  United  States  does  not 
object  to  the  proposed  purchaser  or 
upon  objection  by  the  United  States,  a 
divestiture  proposed  under  Section  IV 
or  V  shall  not  be  consummated.  Upon 
objection  by  defendants  under  the 
provision  in  Section  V.B.  a  divestiture 
proposed  under  Section  V  shall  not  be 
consummated  unless  approved  by  the 
Court. 

B.  Purchasers  of  the  2WD  Assets  and 
4WD  Assets  must  be  defined 
simultaneously  by  the  defendants,  or  by 
the  applicable  tnistee,  in  order  that  the 
proposed  divestitures  may  be  reviewed 
jointly  by  the  United  States. 

VU.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter  and  every  thirty  (30)  calendar 
days  thereafter  until  the  divestitures 
have  been  completed  pursuant  to 
Section  IV  or  V  of  this  Final  Judgment, 
defendants  shall  deliver  to  the  United 
States  an  affidavit  as  to  the  fact  and 
manner  of  compliance  with  Section  IV 
or  V  of  this  Final  Judgment.  Each  such 
affidavit  shall  include,  inter  alia,  the 
name,  address,  and  telephone  number  of 


each  person  who,  at  any  time  after  the 
period  covered  by  the  last  such  report, 
made  an  offer  to  acquire,  expressed  an 
interest  in  acquiring,  entered  into 
negotiations  to  acquire,  or  was 
contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Divested 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  Each  such  affidavit  shall 
also  include  a  description  of  the  efforts 
that  defendants  have  taken  to  solicit 
buyers  for  the  Divested  Assets,  and  to 
provide  required  information  to 
prospective  purchasers,  including  the 
limitations,  if  any,  on  such  information. 
Assuming  the  information  set  forth  in 
the  affidavit  is  true  and  complete,  any 
objection  by  the  United  States  to 
information  provided  by  defendants, 
including  limitations  on  information, 
shall  be  made  within  fourteen  (14)  days 
of  receipt  of  such  affidavit. 

B,  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter,  defendants  shall  deliver  to  the 
United  States  an  affidavit  which 
describes  in  detail  all  actions 
defendants  have  taken  and  all  steps 
defendants  have  implemented  on  an 
ongoing  basis  to  preserve  the  Divested 
Assets  pursuant  to  Section  VIII  of  this 
Final  Judgment  and  the  Hold  Separate 
Stipulation  and  Order  entered  by  the 
Court.  The  affidavit  also  shall  describe, 
but  not  be  limited  to.  defendants'  efforts 
to  maintain  and  operate  the  Divested 
Assets  as  an  active  competitor,  maintain 
the  management,  staffing,  research  and 
development  activities,  sales,  marketing 
and  pricing  of  the  Divested  Asset,  and 
maintain  the  Divested  Assets  in 
operable  condition  at  current  capacity 
configurations.  Defendants  shall  deliver 
to  the  United  States  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  defendants' 
earlier  affidavit(s)  filed  pursuant  to  this 
Section  within  fifteen  (15)  calendar  days 
after  the  change  is  implemented. 

C.  Until  one  year  after  the  divestiture 
has  been  completed,  defendants  shall 
presei%'e  all  records  of  all  efforts  made 
to  preserve  the  Divested  Assets  and  to 
effect  the  divestitures. 

Vm.  Hold  Separate  Order 

Until  the  divestittu^  required  by  the 
Final  Judgment  has  been  accomplished, 
defendants  shall  take  all  steps  necessar)' 
to  comply  with  the  Hold  Separate 
Stipulation  and  Order  entered  by  this 
Court.  Defendants  shall  take  no  action 
that  would  jeopardize  the  divestiture  of 
the  Divested  Assets. 

IX.  Financing 

Defendants  are  ordered  and  directed 
not  to  finance  all  or  any  part  of  any 


acquisition  by  any  person  made 
pursuant  to  Sections  IV  or  V  of  this 
Final  Judgment. 

X.  Compliance  Inspection 

For  purposes  of  detennining  or 
securing  compliance  with  this  Final 
Judgment,  or  of  determining  whether 
the  Final  Judgment  should  be  modified 
or  vacated,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time. 
A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
defendants  made  to  their  principal 
offices,  shall  be  permitted: 

(1)  Access  during  office  hours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  docujnents  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  coimsel 
present,  relating  to  any  matter  contained 
in  this  Final  Judgment  and  the  Hold 
Separate  Stipulation  and  Order;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview,  either  informally  or  on  the 
record,  their  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  defendants 
at  their  principal  offices,  defendants 
shall  submit  surJi  written  reports,  under 
oath  if  requested,  with  respect  to  any 
matter  contained  in  this  Final  Judgment 
and  the  Hold  Separate  Stipulation  and 
Order. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  V,  VI,  VII  or  X  of  this  Final 
Judgment  shall  be  divulged  by  a 
representative  of  the  United  States  to 
any  person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  except  in  the 
course  of  legal  proceedings  to  which  the 
United  States  is  a  party  (including  grand 
jury  proceedings),  of  for  the  purpose  of 
securing  compliance  with  this  Final 
ludgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  the  United  States,  defendants 
represent  and  identify  in  writing  the 
material  in  any  such  information  or 
documents  as  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  defendants  mark  each 


pertinent  page  of  such  material. 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure."  then  the  United  States 
shall  give  ten  (10)  calendar  clays'  notice 
to  defendants  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
defendants  are  not  a  party. 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

XH.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

Xni.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 
Dated  ^ 

United  Stales  District  Judge 
Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ( "APPA  ").  14  U.S.C. 
16(b)-(h).  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

1 .  Nature  and  Purpose  of  the  Proceeding 

On  November  4, 1999,  the  United 
States  filed  a  civil  antitrust  Complaint 
alleging  that  the  proposed  acquisition  of 
Cases  Corporation  ("Case")  by  Fiat 
S.p.A.  ("Fiat ").  and  Fiat  subsidiaries. 
Fiat  Acquisition  Corporation  ("Fiat 
Acquisition"),  New  Holland.  N.V.,  and 
North  Holland  North  America,  Inc. 
("New  Holland  ").  would  violate  Section 
7  of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18.  the  Complaint  alleges  that  the 
acquisition  likely  would  substantially 
reduce  competition  in  the  manufacture 
and  sale  of  four-wheel-drive  ("4WD") 
tractors  and  large  two-wheel-drive 
("2WD")  tinctors.  and  in  the 
manufacture  and  sale  of  small  square 
balers,  large  square  balers,  and  seff- 
propelled  windrowers  (collectively  "hay 
and  forage  equipment"),  in  the  United 
States  and  Canada.  The  Compliant 
seeks:  (1)  A  judgment  that  the  proposed 


acquisition  would  violate  Section  7  of 
the  Clayton  Act;  (2)  injunctive  relief 
preventing  consummation  of  the 
proposed  acquisition;  (3)  an  award  of 
costs  to  the  plaintiff;  and  (4)  such  other 
relief  as  the  Court  may  deem  just  and 
proper. 

When  it  filed  the  Complaint,  the 
United  States  also  filed  a  Hold  Separate 
Stipulation  and  Order  and  a  proposed 
Final  Judgment,  which  would  settle  the 
lawsuit.  'ITie  proposed  Final  Judgment 
permits  Fiat  and  its  subsidiaries  to 
acquire  Case,  but  requires  divestitures 
that  will  preserve  competition  in  the 
five  relevant  product  markets  alleged  in 
the  Complaint  The  proposed  Final 
Judgment  orders  defendants  to  divest 
New  Holland's  Genesis  line  of  4WD 
tractors;  New  Holland's  Versatile  line  of 
2  WD  tractors  and  its  line  of  tracked 
tractors  that  is  currentiy  in 
development;  and  Case's  ownership 
interest  in  Hay  and  Forage  Industries 
("HFI "),  a  joint  venture  that  makes  hay 
and  forage  equipment. 

Defendants  must  accomplish  the 
divestitures  within  one  hundred  and 
fifty  (150)  calendar  days  after  the  filing 
of  the  CompUant,  or  five  (5)  days  after 
notice  of  the  entry  of  the  proposed  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  purchasers  acceptable  to  the 
United  States.  If  the  defendants  do  not 
do  so  within  the  time  specified  in  the 
proposed  Final  Judgment,  a  trustee 
appointed  by  the  Court  would  be 
empowered  for  an  additional  six  months 
to  sell  those  assets,  ff  the  trustee  is 
unable  to  do  so  in  that  time,  the  Court 
could  enter  such  orders  as  it  might 
deem  appropriate  to  carry  out  the 
purpose  of  the  Final  Judgment,  which 
may.  if  necessary,  include  extending  the 
trust  and  the  trustee's  appointment  by  a 
period  requested  by  the  United  Slates. 

In  addition,  under  the  terms  of  the 
Hold  Separate  Stipulation  and  Order, 
defendants  must  bold  specified  assets 
separate  and  apart  from  their  other 
businesses  until  the  required 
divestitiu^s  have  been  accomplished. 
Until  the  required  divestitures  are 
accomplished,  defendants  must 
preserve  and  maintain  the  specified 
assets  to  be  divested  as  saleable  and 
economically  viable  ongoing  concerns. 

The  parties  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  after  compliance  with  the 
APPA.  Entry  of  the  proposed  Fiinal 
ludgment  would  terminate  the  action, 
except  that  the  Court  would  retain 
jurisdiction  to  construe,  modify,  or 
enforce  the  provisions  of  the  proposed 
Fijtal  Judgment  and  to  punish  violations 
thereof 
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H.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

Fiat  is  an  Italian  corporation  with  its 
corporate  headquarters  and  principal 
place  of  business  in  Turin,  Italy.  Fiat  is 
an  international  automotive, 
construction  and  agricultural  eqxiipment 
company  that  manufactures  cars,  trucks, 
construction  equipment,  tractors,  and 
hay  and  forage  equipment.  Fiat  reported 
revenues  of  S56.6  billion  in  1998. 

Among  Fiat's  subsidiaries  are  New 
Holland  N.V.,  New  Holland,  and  Fiat 
.Acquisition.  New  Holland  N.V. 
produces  construction  equipment, 
tractors,  hay  and  forage  equipment,  and 
other  agricultural  equipment:  it  is  the 
third  largest  supplier  of  agricultural 
equipment  in  the  United  States  and 
Canada.  New  Holland  manufactures 
4WD  agricultural  tractors,  large  2WD 
agricultural  tractors  and  hay  and  forage 
equipment. 

Case  is  a  Delaware  corporation  with 
its  headquarters  and  principal  place  of 
business  in  Racine,  Wisconsin.  Case 
manufactures  4WD  tractors  and  large 
2WD  agricultural  tractors.  Case  also 
owns  50  percent  of  HFI,  a  joint  venture 
which  produces  hay  and  forage 
equipment.  HFI  sells  the  equipment  it 
manufactures  to  Case  and  its  joint 
venture  partner  for  distribution  and  sale 
under  each  company's  respective  trade 
names.  In  1998,  Case  reported  revenues 
of  S6.1  billion. 

On  or  about  May  15. 1999.  Fiat 
entered  into  an  Agreement  and  Plan  of 
Merger  ('Agreement")  to  acquire  Case 
for  approximately  S4.3  billion.  Under 
the  Agreement,  Fiat  Acquisition  and 
Case  will  merge,  with  Case  being  the 
surviving  entity  New  Holland  N.V.  will 
subsequently  acquire  all  the  issued  and 
outstanding  shares  of  the  surviving 
entity.  This  transaction,  which  would 
eliminate  head-to-head  competition 
between  Case  and  New  Holland  and 
increase  concentration  in  already  highly 
concentrated  markets  for  tractors  and 
hay  and  forage  equipment  precipitated 
the  govenmMnt's  suit. 

B.  The  Markets 

1 .  Tractors.  Agricultural  tractors  are 
used  primarily  on  farms  for  a  variety  of 
applications,  including  pulling 
implements  to  till  soil  and  to  plant  and 
cultivate  crops.  Agricultural  tractors  are 
produced  in  a  range  of  horsepower 
("hp")  and  may  be  either  wheeled  or 
tracked.  In  general,  as  the  size  and 
weight  of  the  implement  increases,  the 
horsepower  of  the  tractor  required  to 
pull  it  increases  as  well.  4 WD  tractors 
are  high  horsepower  (205  hp  to  425  bp) 


tractors  used  mostly  for  heavy-duty  farm 
applications,  including  tilling, 
cultivating,  and  pulling  large 
implements.  Largo  2WD  tractors  are 
lower  horsepower  tractors  that  are 
typically  used  to  pull  medium-sized 
implements  for  farm  applications  that 
do  not  require  the  heavy-duty 
performance  of  a  4WD  tractor. 

2.  Hay  and  Forage  Equipment.  A  self- 
propelled  windrower  cuts  hay,  breaks  it 
up  for  faster  drying  and  lays  it  on  the 
ground  in  long  columns  called  windows 
that  the  bay  can  dry  quickly.  Balers 
collect  hay  after  it  has  dried  in  the  field, 
compact  it  into  square  bales,  tie  the 
bales  together  wiih  twine,  and  eject 
them  onto  the  ground  for  subsequent 
collection  or  transportation.  A  small 
square  balers  produces  a  bale  of  hay 
with  a  rectangular  face  less  than  two 
square  feet  in  size:  a  large  square  baler 
generally  produces  an  eight-foot  long 
bale  of  hay  with  a  rectangular  face  that 
is  more  than  four  square  feet  in  size. 

C  Hann  to  Competition  as  a  Result  of 
the  Proposed  Transaction 

The  Complaint  alleges  that  the 
acquisition  would  eliminate  head-to- 
head  competition  between  Fiat  and  Case 
in  markets  for  4WD  tractors,  large  2WD 
tractors,  small  square  balers,  large 
square  balers,  and  self-propelled 
windrowers  in  the  United  States  and 
Canada.  The  Complaint  also  alleges  that 
the  acquisition  would  significantly 
increase  concentration  in  these  markets. 
As  a  result  of  this  increased 
concentration  and  reduced  competition, 
farmers  would  likely  face  higher  prices, 
lower  quality,  and  less  innovation  in 
markets  for  2WD  tractors,  large  2WD 
tractors,  small  square  balers,  and  self- 
propelled  windrowers.  Furthermore, 
entry  by  new  companies  would  not  be 
timely,  likely,  or  sufficient  to  prevent 
these  anticompetitive  effects. 

m.  Explanation  of  the  Proposed  Final 
Judgment 

A.  The  Divestiture  Requirements 

The  provisions  of  the  proposed  Final 
Judgment  are  designed  to  preserve 
competition  in  markets  for  tractors  and 
bay  and  forage  equipment  in  the  United 
States  and  Canada.  To  preserve 
competition  in  the  markets  for  4WD  and 
2WD  tractors.  Section  IV.  A  of  the 
proposed  Final  Judgment  orders 
defendants  to  divest  New  Holland's 
Genesis  line  of  large  2WD  tractors.  New 
Holland's  Versatile  line  of  4WD  tractors, 
and  its  line  of  tracked  tractors  that  is 
currently  in  development.  To  preserve 
competition  in  the  markets  for  small 
square  balers,  large  square  balers,  and 
self-propelled  windrowers.  Section  IV. A 


of  the  proposed  Final  Judgment  also 
orders  defendants  to  divest  Case's 
interest  in  HFI. 

B.  Short-Term  Supply  Agreements  for 
Tractors 

New  Holland  produces  m  Genesis 
line  of  large  2WD  tractors  and  Versatile 
line  of  4WD  tractors  at  its  Winnipeg. 
Manitoba,  Canada  plant.  Section  IV.A  of 
the  proposed  Final  ludgment  requires 
New  Holland  to  offer  the  Wiimipeg 
plant  for  sale.  Should  the  divestiture  of 
either  the  large  2WD  or  the  4WD  lines 
be  unaccompanied  by  the  sale  of  the 
Wiimipeg  plant,  under  Section  IV.l,  the 
purchaser  of  the  large  2WD  or  the  4WD 
line  shall  be  offered  a  short-term 
transitional  supply  agreement,  not  to 
exceed  two  years  in  length,  to 
manufacture  and  deliver  the  purchaser's 
requirements  for  Genesis  to  Versatile 
series  tractors  and  parts  on  terms  and 
conditions  designed  to  enable  the 
purchaser  to  compete  effectively  with 
defendants  in  the  sale  of  4WD  and  large 
2WD  tractors.  The  terms  and  conditions 
of  this  agreement  must  be  acceptable  to 
the  United  States  in  its  sole  direction 

Section  IV.J  of  the  Final  Judgment 
provides  that,  under  each  divestiture, 
defendants  retain  the  right  to  negotiate 
a  transitional  supply  agreement  under 
which  this  purchaser  of  the  divested 
assets  would  manufacture  and  deliver  to 
defendants  in  a  timely  manner 
defendants'  requirements  for  4 WD  and 
large  2WD  tractors  and  hay  and  forage 
equipment.  Defendants  have 
independent  distributors  whose 
viability  may  be  affected,  in  the  absence 
of  such  a  supply  agreement,  by  the 
unavailability  of  4WD  and  large  2WD 
tractors  and  hay  and  forage  equipment 
during  a  limited  transition  period.  A 
purchaser  may  also  find  it  in  its  best 
interest  to  enter  into  such  a  transitional 
supply  agreement  to  achieve  sufficient 
manufacturing  volumes  to  realize  scale 
economies.  The  Final  Judgment  is 
permissive  on  this  point  and  does  not 
obligate  the  purchaser  of  the  2WD  line, 
the  4WD  line,  or  the  hay  and  forage 
equipment  assets  to  enter  into 
transitional  supply  agreements  with  the 
defendants. 

Any  such  supply  agreements  to  the 
defendants  shadl  not  include  the  use  of 
the  Versatile  or  Genesis  trade  names  and 
shall  not  last  for  a  term  longer  than,  for 
2WD  or  4WD  tractors.  24  months  from 
the  filing  of  the  Hold  Separate 
Stipulation  and  Order  in  this  case,  and 
for  hay  tools  and  forage  equipment,  18 
months  from  the  filing  of  the  Hold 
Separate  Stipulation  and  Order  in  this 
case.  Transfer  pricing  shall  be  based  on 
audible  cost  data  and  such  agreements 


shall  include  terms  and  conditions 
reasonably  designed  to  enable  the 
defendants  to  compete  with  the 
purchaser(s)  in  the  sale  of  4WD  tractors, 
2WD  tractors,  and  hay  tools  and  forage 
equipment.  The  terms  and  conditions  of 
any  such  agreements  must  be  acceptable 
to  the  United  States  in  its  sole 
discretion.  Such  agreements  may  be 
amended  only  with  the  prior  approval 
of  the  United  States  in  its  sole 
discretion. 

C.  General  Divestiture  Provisions 

Under  Section  IV.  A  of  the  proposed 
Final  Judgment,  defendants  must 
accomplish  the  required  divestitures 
within  one  hundred  and  fifty  (150) 
calendar  days  after  the  filing  of  the 
Complaint,  or  within  five  (5)  days  after 
notice  of  the  entry  of  the  proposed  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  a  purchaser  acceptable  to  the 
United  States.  Section  IV.B  of  the 
proposed  Final  Judgment  requires  that 
defendants  shall  use  their  best  efforts  to 
accomplish  said  divestiture  as 
expeditiously  as  possible.  The  United 
States,  in  its  sole  discretion,  may  extend 
the  time  period  for  any  divestiture  for 
an  additional  period  of  time  not  to 
exceed  thirty  (30)  calendar  days.  Section 
rV.H  requires  that  the  assets  to  be 
divested  be  used  by  the  purchaser  as 
part  of  a  viable,  ongoing  business 
engaged  in  the  manufacture  and 
distribution  of  2WD  tractors.  4WD 
tractors,  and/or  hay  and  forage 
equipment. 

Until  the  required  divestitures  have 
been  accomplished,  under  Section  VIII, 
defendants  must  take  certain  steps  to 
ensure  that  all  assets  to  be  divested  will 
be  maintained  as  separate,  distinct  and 
saleable  assets.  Until  such  divestitures, 
the  defendants  shall  continue  to  operate 
the  assets  as  independent,  economically 
viable,  ongoing  business  concerns  in  the 
manufacture  and  sale  of  tractors  and  hay 
and  forage  equipment  until  the  required 
divestitures  are  complete. 

Under  Section  IV.C  and  IV.D  of  the 
proposed  Final  Judgment  defendants 
shall  make  known,  by  usual  and 
customary  means,  the  availability  of  the 
assets  and  provide  any  prospective 
purchasers  with  a  copy  of  the  Final 
Judgment.  The  defendants  are  required 
to  offer  to  furnish  any  prospective 
purchaser,  subject  to  customary 
confidentiality  assurances,  all 
information  regarding  the  assets 
customarily  provided  in  a  due  diligence 
process,  except  such  information  subject 
to  attorney-client  privilege  or  attorney 
work-product  privilege.  Defendants 
must  also  permit  prospective  purchasers 
to  have  reasonable  access  to  personnel 
and  to  make  inspection  of  physical 


facilities  and  financial,  operational,  or 
other  documents  and  information 
customarily  provided  as  part  of  a  due 
diligence  process. 

Sections  IV.E  provides  that 
defendants  shall  not  interfere  with 
negotiations  by  any  purchaser  to  employ 
any  of  defendants'  employees  who 
worked  at  the  divested  assets.  Sections 
IV. F  and  IV.G  require  that  defendants 
not  impede  the  operation  of  any 
business  connected  with  the  assets  to  be 
divested  or  prevent  any  dealer  from 
distributing  the  divested  assets  for  two 
years  after  the  divestiture. 

D.  Trustee  Provisions 

If  defendants  fail  to  divest  the  assets 
within  the  specified  period,  Section  V.A 
of  the  proposed  Final  Judgment 
provides  that  the  Court  shall  appoint  a 
trustee,  selected  by  the  United  States,  to 
accomplish  the  divestitures.  If  a  trustee 
is  appointed,  Section  V.C  of  the 
proposed  Final  Judgment  requires  the 
defendants  to  pay  all  costs  and  expenses 
of  the  trustee.  Alter  the  trustee's 
appointment  becomes  effective,  section 
V.E  provides  that  the  trustee  will  file 
monthly  reports  with  the  parties  and  the 
Court,  setting  forth  the  trustee's  efforts 
to  accomplish  divestiture.  Under 
Section  V.F.  at  the  end  of  six  months 
after  the  trustee's  appointment,  if  the 
divestitures  have  not  been 
accomplished,  the  trustee  must  make 
recommendations  to  the  Court,  which 
shall  enter  such  orders  as  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust,  including  extending  the  trust  and 
the  term  of  the  trustee's  appointment. 

E.  Notification  Provisions 

Section  VI  of  the  proposed  Final 
Judgment  assures  the  United  States  an 
opportunity  to  review  any  proposed 
sale,  whether  by  the  defendants  or  the 
(rustee,  before  it  occurs.  Under  this 
provision,  the  United  States  is  entitled 
to  receive  complete  information 
regarding  any  proposed  sale  or  any 
prospective  purchaser  prior  to 
consimunation  of  the  sale.  If  there  is 
more  than  one  purchaser  of  New 
Holland's  tractor  lines,  they  must  be 
simultaneously  identified  in  order  that 
the  United  States  may  jointly  review  the 
proposed  tractor  divestitures.  Absent 
written  notice  from  the  United  States 
that  it  does  not  object  to  a  proposed  sale 
of  any  of  the  divestiture  assets  by  the 
defendants  or  the  trustee,  the  proposed 
divestiture  may  not  be  completed. 
Should  defendants  object  to  a 
divestiture  by  the  trustee  on  the  basis  of 
the  trustee's  malfiaasance,  that  sale  shall 
not  be  consummated  unless  approved 
by  the  Court. 


Section  VI1.A  of  the  proposed  Final 
Judgment  provides  that  within  twenty 
(20)  calendar  days  of  the  filing  of  the 
Complaint  and  every  thirty  (30) 
calendar  days  thereafter  until  the 
divestitures  have  been  completed 
pursuant  to  Section  IV  or  V  of  the  Final 
ludgment,  defendants  shall  deliver  to 
the  United  States  an  affidavit  as  to  the 
fact  and  manner  of  compliance  with 
Section  IV  or  V  of  this  Final  Judgment. 
Section  VIl.B  of  the  proposed  Final 
Judgment  provides  that  within  twenty 
(20)  calendar  days  of  the  filing  of  the 
Complaint,  defendants  shall  deliver  to 
the  United  States  an  affidavit  which 
describes  in  detail  all  actions 
defendants  have  taken  and  all  steps 
defendants  have  implemented  on  an 
ongoing  basis  to  preserve  the  divestiture 
assets. 

F.  Compliance  Inspection,  Retention  of 
Jurisdiction,  and  Termination 
Provisions 

Section  X  requires  defendants  to  make 
available,  upon  request,  the  business 
records  and  the  personnel  of  its 
businesses.  This  provision  allows  the 
United  States  to  inspect  defendants' 
facilities  and  ensure  that  they  are 
complying  with  the  requirements  of  the 
proposed  Final  Judgment.  Section  Xl 
provides  for  jurisdiction  to  be 
maintained  by  the  Court.  Section  Xn  of 
the  proposed  Final  Judgment  provides 
that  it  will  expire  on  the  tenth 
aimiversary  of  its  entry  by  the  Court. 

IV  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act.  15 
U.S.C.  IS.  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a]  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
fudgment 

The  parties  have  stipulated  that  the 
Court  may  enter  the  proposed  Final 
Judgment  after  compliance  with  the 
provisions  of  the  APPA,  provided  that 
the  United  States  has  not  withdrawn  its 
consent.  The  APPA  conditions  entry 
upon  the  Court's  determination  that  the 
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proposed  Final  Judgment  is  in  the 
public  interest. 

The  .\PPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
give  all  comments  due  consideration 
and  respond  to  each  of  them.  The 
United  States  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
ludgment  at  any  time  prior  to  entry.  The 
comments  and  responses  will  be  filed 
with  the  Court  and  published  in  the 
Federal  Register.  Written  comments 
should  be  submitted  to;  J.  Robert  Kramer 
n.  Chief,  Litigation  11  Section,  Antitrust 
Division.  United  States  Department  of 
Justice,  1401  H  Street,  N.W..  Suite  3000. 
Washington,  DC  20530. 

The  proposed  Final  ludgment 
provides  that  the  Court  retains 
Jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
ludgment 

As  an  alternative  to  the  proposed 
Final  Judgment,  the  United  States  also 
considered  a  full  trial  on  the  merits 
against  defendants.  The  United  States  is 
satisfied,  however,  that  the  divestitures 
required  by  the  proposed  Final 
Judgment  will  facilitate  continued 
viable  competition  in  the  manufacture 
and  sale  of  4WD  tractors,  large  2WD 
tractors,  small  square  balers,  large 
square  balers,  and  self-propelled 
windrowers.  and  will  effectively 
prevent  the  anticompetitive  effects  that 
would  result  from  the  proposed 
acquisition. 

Vn.  Standard  of  Review  Under  the 
APPA  for  the  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 
ludgment  "is  in  the  public  interest."  In 
making  that  determination,  the  Court 
may  consider. 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
Violations,  provisions,  for  enforcement  and 
modificatian.  durBtion  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 


consideraUons  Isearing  upon  the  adequacy  of 
such  judgment: 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  S  16(e).  As  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  held,  the  APPA  permits  a  court 
to  consider,  among  other  things,  the 
relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft,  56  F.3d 
1448,  1458-62  P.C.  Cir  1995).  The 
coiuls  have  recognized  that  the  term 
"'public  interest'  takels)  meaning  from 
the  purposes  of  the  regulatory 
legislation."  NAACH"  v.  Federal  Power 
Comm'n,  425  U.S.  662,  669  (1976). 
Since  the  purposes  of  the  antitrust  laws 
is  to  preserve  "free  and  imfettered 
competition  as  the  rule  of  trade," 
NorUiem  Pacific  Railway  Co.  v.  United 
States,  456  U.S.  1,  4  (1958),  the  focus  of 
the  "public  interest"  inquiry  under  the 
APPA  is  whether  the  proposed  Final 
Judgment  wotild  ser\'e  the  public 
interest  in  free  and  unfettered 
competition.  United  States  v.  American 
Cyanamid  Co.,  719  F.2d  558,  565  (2d 
Cir.  1983):  United  States  v  Waste 
Management,  Inc,  1985-2  Trade  Cas. 
166,651,  at  63,046  (D.D.C.  1985).  In 
conducting  this  inquiry,  "the  Court  is 
nowhere  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process  "1  Rather, 

[ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discbarge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
'   •   •  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explaiuitions  are  reasonable  under  the 
circumstances. 


'  119  Cong.  Rsc.  24596  11973).  See  Unit«i  SUlle» 
V.  Giilalti!  Co..  «06  F  Supp.  713,  715  (D.Masj. 
1975).  A  "public  intere9t"  deteTmination  can  be 
made  properly  on  tile  basis  of  the  0>mpetitive 
Impact  Statemeat  and  Raspoiue  to  Comments  filed 
pursuant  to  the  APPA  Although  the  APPA  , 
authorizes  the  umi  of  additional  procedures,  IS 
U.S.C.  IStfl.  those  procedures  are  discieljonary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  wotild  aid  the  court  in 
resolving  those  issue*.  See  HJt  93-1463. 93rd 
Cong  2d  Sess.  B-9.  reprinted  in  (19741  U.S.  Code 
Cong  a  Ad.  News  6S3S.  6538. 


United  States  v.  Mid-America 
Dairvmen,  Inc.,  1977-1  Trade  Cas. 
161308,  at  71,980  (WD.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V  BNS,  Inc.  858  F.2d  456,  462 
(9th  Cir.  1988)  (quoting  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.  1981)).  See  also  Microsoft,  56  F.3d 
1448.  Precedent  requires  that: 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.^ 

A  proposed  consent  decree  is  an 
agreement  between  the  parties  which  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  do  not  hastily 
and  thoughtlessly  stipulate  to  a  decree 
because,  in  doing  so,  they 

waive  their  right  to  the  issues  involved  in  the 
case  and  thus  save  themselves  the  time, 
expense,  and  inevitable  risk  of  litigation. 
Naturally,  the  agreement  reached  normally 
embodies  a  compronvise:  in  exchange  for  the 
saving  of  cost  and  the  elimination  of  risk,  the 
parties  each  give  up  something  they  might 
have  won  had  they  proceeded  with  the 
litigation. 

United  States  v.  Armour  &  Co.,  402  U.S. 
673,681  (1971). 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  ever  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competitioii 
in  the  future.  Court  approval  of  a 
proposed  final  judgment  requires  a 
standard  more  flexible  and  less  strict 
than  the  standard  required  for  a  finding 
of  liability.  "(A)  proposed  decree  must 
be  approved  even  if  it  falls  short  of  the 
remedy  the  court  would  impose  on  its 
own,  as  long  as  it  falls  within  the  range 
or  acceptability  or  is  'within  the  reaches 
of  public  interest."  " 


'  Bechtel,  648  F.2d  at  666  (citations  omiltad) 
(emphasis  added):  see  BNS.  Inc..  ASa  F.2d  at  463: 
Unilad  SUtes  v.  National  Broadcasting  Co.,  449  F. 
Supp.  1127. 1143  IC.D  Cat.  197B):  Gillette  Co.,  406 
F.  Supp.  at  716.  See  also  American  Cyanamid  Co., 
719  F  2d  at  565 

"  United  States  v.  American  Tel  and  Tel.  Co  .  552 
F.  Supp.  131. 150  (D-D.C  1982),  affd  sub  nom. 


V7J7.  Oeteniu'native  Documents 

There  were  no  determinative 
materials  or  documents  within  the 
meaning  of  the  APPA  that  were 
considered  by  the  United  States  in 
formulating  the  proposed  Final 
Judgment. 

Dated:  November  19, 1999. 
Respectfully  submitted, 
loan  Famgher, 

U.S.  Department  offustice.  Antitrust  Division. 
1401  H Street.  N.W..  Suite  3000,  Washington. 
DC20530.  Telephone: (20!j  307-63SS. 

Certificate  of  Service 

I  hereby  certify  under  penalty  of 
perjury  that  on  this  19th  day  of 
November,  1999, 1  caused  a  copy  of  the 
Competitive  Impact  statement  to  be 
served  by  first  class  mail,  postage 
prepaid,  upon  the  following: 
Steven  C  Sunshine,  Esq, 
Shearman  &■  Sterling.  801  Pennsylvania 
Avenue.  NW.,  Washington.  DCJ0004-2S04: 
Counsel  for  Fiat  S.pj\..  Sew  Holland  S.  V. . 
New  Holland  North  America.  Inc..  and  Fiat 
Acquisition  Corp. 
Roy  Engler,  Esq., 

Mayer.  Brown  fr  Piatt.  2000  Pennsylvania 
Avenue.  NW.  Washington.  DC  20006: 
Counsel  for  Case  Corporation. 
Joan  Farragher, 

Trial  Counsel.  U.S.  Department  offustice. 
Antitrust  Division,  1401  H  Street.  NW, 
Washington.  DC  20530.  Telephone:  (2021 307- 
8355:  Facsimile:  12021 307-5802. 
[FR  Doc.  99-31626  Filed  12-6-99:  8:45  am) 
SII^MO  CODE  4410-11-H 


DEPARTMENT  OF  LABOR 

Employn>ent  and  Training 
Administratiofl 

Proposed  Collection:  Commant 
Request 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)j.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
finant:ial  resources)  is  minimized. 


collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  information  on  employers'  use  and 
assessment  of  the  Work  Opportunity 
Tax  Credit  and  the  Welfaie-to-Work  Tax 
Oedit  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
February  7,  2000. 

ADDRESSES:  George  Shepherd,  U.S. 
Department  of  Labor,  Room  N-4466, 
200  Constitution  Ave,  NW, 
Washington,  DC  20210,  or  phone  202- 
219-9092,  ext.  139  (this  is  not  a  toll-free 
ntunber).  or  e-mail 

gshephard@doleta.gov,  or  lax  202-208- 
5844  (this  is  not  a  toll-free  fax  number). 
SUPPIEMENTARY  INFORMATION: 


Maryland  V.  United  States.  4W  U.S.  ItXIl  (19831, 
quoting  Gillette  Co..  4f)6  F.  Supp.  at  716,  United 
States  V.  Alcan  Aluminum.  Ltd.  605  F.  Supp.  619. 
622  (WD.  Ky.  1985). 


I.  Backgroiud 

The  Work  Opportunity  Tax  Credit 
(WOTC)  was  created  in  1996  and  the 
Welfare-to-Work  (WtW)  Tax  Credit  in 
1997.  The  WOTC  was  designed  to 
promote  the  hiring  of  intiividuals  bom 
certain  target  groups  who  consistently 
have  had  a  particularly  high 
unemployment  rate,  and  the  WtW  Tax 
Credit  to  promote  the  hiring  of  long- 
term  welfare  assistance  recipients.  Both 
are  meant  to  appeal  to  a  wide  range  of 
employers  and  to  impose  a  minimal 
burden  upon  participating  employers. 

The  Employment  and  Training 
Administration  has  the  authority  and 
responsibility  for  managing,  providing 
oversight  of,  and  issuing  basic  operating 
guidelines  for  the  tax  credit  programs. 
Through  the  use  of  a  contractor. 
WESTAT,  ETA  is  examining  employers' 
use  and  their  assessment  of  the  tax 
credit  programs.  This  research  will  be  in 
the  form  of  16  in-depth  interviews  with 
as  many  businesses.  A  synthesis  report 
will  be  produced  which  focuses  on 
quantitative  workforce  profiles  of 
employers'  use  of  the  tax  credits: 
employers'  innovative  practices  and 
how  they  use  the  tax  credits  and  the 
returns  they  receive;  case  histories  of 
individual  employees  who  have  been 
hired  under  the  tax  credits:  and 
discussion  of  the  availability  of  data 
should  a  larger  scale  impact  study  of  the 
tax  creilits  be  considered  for  the  hiture. 
Sixteen  case  study  reports  will  also 
result. 


The  study  will  answer  key  questions 
about  the  relatively-new  tax  credit 
programs  for  which  no  systematically- 
collected  data  currently  exist,  e.g.,  what 
are  the  main  purposes  and  reasons  for 
businesses  to  use  the  tax  credits? 
Answers  will  be  used  in  efforts  to 
increase  employer  use  of  tax  credits  and 
to  improve  program  operations. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
ftmctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

m.  CiuTcnt  Actioos 

As  part  of  a  study  which  will  examine 
employer's  use  and  assessment  of  the 
WOTC  and  WtW  Tax  Credit,  employers 
who  utilize  one  or  both  of  the  tax  credits 
will  be  interviewed  for  the  purpose  of 
obtaining  contextual,  qualitative  and 
quantitative  information  about  their 
experience.  Each  interview  will  be 
guided  by  a  protocol  that  contains  both 
closed-ended  and  open-ended  questions 
and  a  data  summary. 

Type  of  Review:  New. 

.4gencv:  Employment  and  Training 
Administration. 

Titje:  Clollection  of  information  on 
employers'  use  and  assessment  of  the 
WOTC  and  the  WtW  tax  credit. 

OhtB  Number:  1205-ONEW. 

Affected  Public:  Businesses  who  use 
the  WOTC  and/or  WtW  tax  credits. 

Cite/Reference/Form/elc:  Information 
will  be  collected  by  on-site  interview 
through  use  of  an  interview  prottxx)!. 

Total  Respondents:  16. 

Frequency:  One  time. 

Total  Responses:  16. 

Average  Time  per  Response:  4  hours. 

Estimated  Total  Burden  Hours:  64 
hours. 

Total  Burden  Cost  IcopitaUstartupj: 
Not  applicable. 
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Total  Burden  Cost  (operating/ 
maintaining):  SI  ,280. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/ or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request:  they  will  also 
become  a  matter  of  public  record. 

Dated:  Novemtwr  26.  1999. 
Grace  A.  Kilbue, 

Administrator.  Office  of  Workforce  Security. 
IFR  Doc.  39-31686  Filed  12-6-99;  8:45  am] 
BUJNO  cooe  wio-as-M 


DCPARTMErfr  OF  LABOR 

Occupational  Safaty  and  Haalth 
Administration 

(Docket  No.  NRTL-1-«71 

Appltod  Research  Laboratorlas,  Inc., 
Application  for  Expansion  of 
Racognttton 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTKM:  Notice. 

summary:  This  notice  announces  the 
application  of  Applied  Research 
Laboratories,  Inc.  (ARL),  for  expansion 
of  its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7,  and  presents  the 
Agency's  preliminary  finding.  This 
preliminary  finding  does  not  constitute 
an  interim  or  temporary  approval  of  this 
appUcation. 

DATES:  Comments  submitted  by 
interested  parties  must  be  received  no 
later  than  February  7.  2000.  • 
ADDRESSES:  Send  comments  concerning 
this  notice  to:  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program.  Occupational  Safety  and 
Health  Administration.  U.S.  Deparbnent 
of  Labor.  200  Constitution  Avenue,  NW, 
Room  N3653.  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities. 
NRTL  Program  at  the  above  address,  or 
phone  (202)  693-2110. 
SUPft-EMENTARY  INFORMATION: 

Notice  of  AppUcation 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Applied  Research 
Laboratories,  Inc.  (ARL),  has  applied  for 
expansion  of  its  current  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  (NRTL).  ARLs  expansion 
request  covers  the  use  of  additional  test 
standards.  ARL  has  also  requested 
recognition  to  use  additional  programs. 


OSHA  recognizes  an  organization  as  an 
NRTL,  and  processes  applications 
related  to  such  recognitions,  following 
requirements  in  Section  1910.7  of  Title 
29,  Code  of  Federal  Regulations  (29  CFR 
1910.7).  Appendix  A  to  this  section 
requires  that  OSHA  pubhsh  this  public 
notice  of  the  preliminary  finding  on  an 
application. 

ARL's  previous  application  as  an 
NRTL  covered  its  initial  recognition  (62 
FR  42827.  8/8/97).  which  OSHA  granted 
on  November  21.  1997  (62  FR  62356). 

The  current  address  of  the  ARL 
testing  facihty  recognized  by  OSHA  is: 
Applied  Research  Laboratories,  Inc., 
5371  N.W.  161st  Street,  Miami,  Florida 
33014. 

General  Background  on  the  AppUcation 

ARL  submitted  a  request,  dated 
January  22, 1998  (see  Exhibit  6A),  to 
expand  its  recognition  as  an  NRTL  for 
181  additional  test  standards.  After 
performing  an  initial  review  of  this 
request.  OSHA  informed  ARL  that  only 
93  of  the  test  standards  met  the 
requirements  of  an  "appropriate  test 
standard"  set  forth  in  29  CFR  1910.7. 
OSHA  then  performed  an  on-site  review 
of  ARL's  testing  facility  in  connection 
with  the  expansion  request  Following 
the  review,  ARL  amended  its 
application  in  a  letter  dated  July  10, 
1998  (see  Exhibit  6B)  to  reduce  the 
number  of  test  standards  requested  to 
the  47  listed  below.  In  its  July  10 
request,  ARL  also  requested  recognition 
for  additional  programs.  OSHA 
temporarily  withheld  its  consideration 
of  ARL's  requests  pending  resolution  by 
the  NRTL  of  discrepancies  noted  during 
an  OSHA  audit  at  its  facilities.  ARL 
responded  to  these  discrepancies  in 
March  1999  and.  after  additional 
review,  staff  of  the  OSHA  NRTL 
Program  accepted  resolution  of  the 
discrepancies  in  September,  permitting 
OSHA  to  restune  processing  ARL's 
expansion  request. 

ARL  seeks  recognition  for  testing  and 
certification  of  products  to  demonstrate 
compliance  to  the  following  47  test 
standards,  and  OSHA  has  determined 
the  standards  are  appropriate,  as 
prescribed  by  29  CFR  1910.7(c). 
However,  OSHA  plans  to  include 
certain  limitations  on  the  recognition  of 
some  standards.  Also,  as  is  the  case  for 
any  NRTL,  ARL's  recognition  for  a 
particular  test  standard  is  further 
limited  to  equipment  or  materials  (i.e.. 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  As  a  result,  OSHA's 
recognition  of  an  NRTL  for  a  test 
standard  excludes  any  product(s). 
falling  within  the  scope  of  the  test 


standard,  for  which  OSHA  has  no  such 
requirements. 

Test  Standards  Requested  for 
Recognition 

ANSyASMEA17.5  Elevators  and 

Escalator  Electrical  Equipment 
ANSI  Z21.1  Household  Cooking  Gas 

Appliances 
ANSI  Z83.7  Gas-Fired  Construction 

Heaters 
ANSIZ83.12  Gas  Food  Service 

Equipment — Baking  and  Roasting 

Ovens 
ANSIZ83.18  Direct  Gas-Fired 

Industrial  Air  Heaters 
ANSI/UL65  Electric  Wired  Cabinets 
/VNSl/UL  67  Electric  Panelboards 
ANSI/UL  73  Electric-Motor-Operated 

Appliances 
UL  104  Elevator  Door  Locking  Devices 

and  Contacts 
ANS1/UL174  Household  Electric 

Storage-Tank  Water  Heaters 
UL  181  Factory-Made  Air  Ducts  and  Air 

Connectors 
ANSl/UL  197  Commercial  Electric 

Cooking  Appliances 
ANSI/UL  231  Power  Outlets 
ANSI/UL  325  Door,  Drapery,  Gate, 

Louver  and  Window  Operator  and 

Systems 
UL416  Refiigerated  Medical 

Equipment 
ANSI/UL  471  Commercial  Refiigerators 

and  Freezers 
ANSI/UL  474  Dehumidifiers 
ANSI/UL  499  Electric  Heating 

Appliances 
ANSI/UL  506  Specialty  Transformers 
ANSI/UL  508  Electric  Industrial 

Control  Equipment 
UL  544  Electric  Medical  and  Dental 

Equipment 
ANSI/UL  555  Fire  Dampers  (previously 

Fire  Dampers  and  Ceiling  Dampers) 
ANSI/UL  563  Ice  Makers 
UL  664  Commercial  (Class  IV)  Electric 

Dry-Cleaning  Machines 
ANSI/UL  676  Underwater  Lighting 

Fixtures 
ANSI/UL  710  Exhaust  Hoods  for 

Commercial  Cooking  Equipment 
UL  733  Oil-Fired  Air  Heaters  and 

Direct-Fired  Heaters 
ANSI/UL  749  Household  Electric 

Dishwashers 
/VNSI/UL  778  Motor-Operated  Water 

Pumps 
UL  795  Commercial-Industrial  Gas- 
Heating  Equipment 
ANSI/UL  834  Heating,  Water  Supply, 

and  Power  Boilers — Electric 
ANSI/UL  845  Motor  Control  Centers 
ANSI/UL  935  Fluorescent-Lamp 

Ballasts 
ANSI/UL  1004  Electric  Motors  2 
ANSI/UL  1026  Electric  Household 

Cooking  and  Food-Serving 

AppUances 


ANSI/UL  1029  High-Intensity 

Discharge  Lamp  Ballasts 
ANSI/UL  1081  Electric  Swimming  Pool 

Pumps.  Filters  and  Chlorinators 
ANSI/UL  1262  Laboratory  Equipment ' 
ANSI/UL  1450  Motor-Operated  Air 

Compressors.  Vacuum  Pumps  and 

Painting  Equipment 
/VNSI/UL1570  Fluorescent  Lighting 

Fixtures 
ANSI/UL  1571  Incandescent  Lighting 

Fixtures 
ANSI/UL  1572  High  tatensity  Discharge 

Lighting  Fixtures 
ANSI/UL  1585  Class  2  and  Class  3 

Transformers 
ANSI/UL  1996  Duct  Heaters 
UL  2021  Fixed  and  Location-Dedicated 

Electric  Room  Heaters 
ANSI/UL  2157  Electric  Gothes 

Washing  Machines  and  Extractors 
ANSI/UL  2158  Electric  Clothes  Dryers 

<"RecogniIion  under  ANSI/ASMEA17.5  is 
limited  to  cab  construction  and  associated 
electrics. 

'=1  Recognition  under  ANSI/UL  1004  is 
limited  to  lOHP  maximum  electric  motors. 

'"Recognition  under  ANSI/UL  1262  is 
limited  to  sample  processing  equipment. 

The  designations  and  titles  of  the 
above  test  standards  were  cturenl  at  the 
time  of  the  preparation  of  this  notice. 

Programs  and  Procedures 

ARL  also  seeks  to  use  the 
supplemental  programs  listed  below, 
based  upon  the  criteria  detailed  in  the 
March  9. 1995  Federal  Register  notice 
(60  FR  12980,  3/9/95).  This  notice  lists 
nine  (9)  programs  and  procedures 
(collectively,  programs),  eight  of  which 
(called  supplemental  programs)  an       ^ 
NRTL  may  use  to  control  and  audit,  bur 
not  actually  to  generate,  the  data  relied 
upon  for  product  certification.  An 
NRTL's  initial  recognition  will  always 
include  the  first  or  basic  program, 
which  requires  that  all  product  testing 
and  evaluation  be  performed  in-house 
by  the  NRTL  that  will  certify  the 
product.  For  ARL,  the  initial  recognition 
also  included  use  of  Program  4 
(Acceptance  of  witnessed  testing  data). 
The  on-site  review  report  indicates  that 
ARL  appears  to  meet  the  criteria  for  use 
of  all  the  following  supplemental 
programs,  for  which  it  has  applied: 

Program  2:  Acceptance  of  testing  data 
from  independent  organizations,  other 
than  NRTLs. 

Program  9:  Acceptance  of  services 
other  than  testing  or  evaluation 
performed  by  subcontractors  or  agents. 

OSHA  developed  the  program 
descriptions  to  limit  how  an  NRTL  may 
perform  certain  aspects  of  its  work  and 
to  permit  the  activities  covered  imder  a 
program  only  when  the  NRTL  meets 
certain  criteria.  In  this  sense,  they  are 


special  conditions  that  the  Agency 
places  on  an  NRTL's  recognition.  OSHA 
does  not  consider  these  programs  in 
determining  whether  an  NRTL  meets 
the  requirements  for  recognition  under 
29  CFR  1910.7.  However,  OSHA  does 
treat  these  programs  as  one  of  the  three 
elements  that  defines  an  NRTL's  scope 
of  recognition. 

Under  Appendix  A  to  1910.7,  the 
Agency  has  no  obligation  to  provide 
notice  of  recognition  for  these  programs. 
However.  The  NRTL  Program  staff  has 
typically  included  such  recognition  in  a 
notice  when  the  NRTL  has  requested  it 
in  conjiuction  with  a  regular 
application.  When  processing  an 
NRTL's  request  solely  to  use  one  or 
more  supplemental  programs,  the  t>JRTL 
Program  staff  informs  the  NRTL  of  the 
decision  to  grant  or  deny  the  request  by 
letter  only.  If  granted,  the  staff  includes 
the  additional  program(s)  in  OSHA's 
web  page  for  each  NRTL. 

Preliminary  Finding  on  the  AppUcation 

ARL  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition 
as  an  NRTL.  In  connection  with  the 
request,  OSHA  performed  an  on-site 
assessment  (review)  of  ARL's  facilitj'  in 
Miami,  Florida,  on  June  8—11. 1998. 
Discrepancies  noted  by  the  assessor 
during  the  on-site  review  were 
addressed  by  ARL  following  the  on-site 
evaluation  and  are  factored  into  the 
recommendation  in  the  on-site  review 
memo  (see  Exhibit  7). 

Following  a  review  of  the  appUcation 
file,  the  assessor's  recommendation,  and 
other  pertinent  docimients,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
can  grant,  to  the  ARL  facility  listed 
above,  the  expansion  of  recognition  to 
use  the  additional  47  test  standards, 
with  the  limitations  to  be  applied  as 
noted.  The  staff  also  grants  use  of  the 
additional  programs.  The  staff  therefore 
recommended  to  the  Assistant  Secretary 
that  the  application  be  preliminarily 
approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the 
Applied  Research  Laboratories,  Inc. 
facility  listed  above  can  meet  the 
recognition  requirements,  as  prescribed 
by  29  CFR  1910.7,  for  the  expansion  of 
recognition,  subject  to  the  above 
limitations.  This  preliminary  finding 
does  not  constitute  an  interim  or 
temporary  approval  of  the  appUcation, 

OSHA  welcomes  pubUc  comments,  in 
sufficient  detail,  as  to  whether  ARL  has 
met  the  requirements  of  29  CFR  1910.7 
for  the  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory'.  Your  comment  should 
consist  of  pertinent  vtrritten  documents 


and  exhibits.  To  consider  it,  OSHA  must 
receive  the  comment  at  the  address 
provided  above  (see  ADDRESS),  no  later 
than  the  last  date  for  comments  (see 
DATES  above).  You  may  obtain  or  review 
copies  of  ARL's  requests,  the  memo  on 
the  on-site  review,  and  all  submitted 
comments,  as  received,  by  contacting 
the  Docket  Office.  Room  N2625. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTL-1-97.  the 
permanent  n?cord  of  public  information 
on  ARLs  recognition. 

The  NRTL  Program  staff  will  review- 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  ARL's  expansion  request.  The 
Assistant  Secretar}'  will  make  the  final 
decision  on  granting  the  expansion  and. 
in  making  this  decision,  may  luidertake 
other  proceedings  prescribed  in 
Appendix  A  to  29  CFR  1910.7.  OSHA 
will  publish  a  public  notice  of  this  final 
decision  in  the  Federal  Register. 

Signed  at  Washington.  DC.  this  3(Mh  dav  of 
November.  1999. 
Charles  N.  )effi«s. 
Assistant  Secretan' 

(FR  Doc.  99-31684  Filed  12-6-99;  8:45  am] 
eiujNa  cooE  <sia-9»-u 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 


(Docket  No.  NRTL-4-93J 

Underwriters  Laboratories  bic. 
Expansion  of  Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  annotuces  the 
Agency's  final  decision  on  the 
application  of  Underwriters  Laboratory 
Inc.  (UL)  for  expansion  of  its  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7. 

EFFECTIVE  DATE:  This  recognition 
becomes  effective  on  December  7, 1999. 
and,  imless  modified  in  accordance 
with  29  CFR  1910.7,  continues  in  effect 
while  UL  remains  recognized  bv  OSHA 
as  an  NRTL 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities. 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 


68390 
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Room  N3653,  Washington.  DC  20210.  or 
phooe  (202)  69.3-2110 
SUPPLEME^aARY  INFORMATION: 

Notice  of  Final  Decision 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  of  the  expansion  of  recognition  of 
Underwriters  Laboratories  Inc.  (UL)  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL).  UL's  expansion 
covers  the  use  of  additional  sites.  OSHA 
recognizes  an  organization  as  an  NRTL 
and  processes  applications  related  to 
such  recognitions  following 
requirements  in  Section  1910.7  of  Title 
29.  Code  of  Federal  Regulations  (29  CFR 
1910.7).  Appendix  A  to  this  section 
requires  that  OSHA  publish  this  public 
notice  of  its  Bnal  decision  on  an 
application. 

UL  submitted  a  request,  dated  March 
4.  1998  (see  Exhibit  19A).  to  expand  its 
recognition  as  an  NRTL  to  include  three 
sites  in  Europe.  UL  then  submitted 
supporting  information  concerning  its 
request  (see  Exhibits  19B-D)  and 
requested  the  use  of  ail  the 
"supplemental"  programs  at  each  of  the 
3  sites  (see  Exhibit  19E).  The  supporting 
information  that  UL  has  submitted  for 
these  additional  sites  provides  a  general 
description  of  UL  operations  and.  as 
such,  also  applies  to  the  sites  already 
recognized  by  OSHA.  Each  of  the  three 
European  sites  is  a  subsidiary  of  UL. 
The  site  in  Milan  also  includes  a  testing 
facility  in  Sardinia,  Italy. 

OSHA  published  the  required  notice 
in  the  Federal  Register  (64  FR  44241, 
8/13/99).  The  notice  included  a 
preliminary  finding  that  UL  could  meet 
the  requirements  for  expansion  of  its 
recognition,  and  OSR^  invited  public 
comment  on  the  application  by  October 
12, 1999.  OSHA  received  no  comments 
concerning  this  application. 

UL's  previous  application  as  an  NRTL 
covered  an  expansion  of  recognition  (62 
FR  62359. 11/21/97),  which  OSHA 
granted  on  June  24.  1999  (64  FR  33913). 

You  may  obtain  or  review  copies  of 
all  public  doctmients  pertaining  to  the 
application  by  contacting  the  Docket 
Office.  Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW, 
Room  N2625.  Washington.  D.C.  20210, 
telephone:  (202)  693-2350.  You  should 
refer  to  Docket  No.  NRTL-4-93,  the 
permanent  record  of  public  information 
on  the  UL  recognition. 

The  current  addresses  of  the  focilities 
(sites)  that  OSHA  already  recognizes  for 
ULare: 
Underwriters  Laboratories  Inc.,  333 

Pfingsten  Road,  Northbrook.  Illinois 

60062 


Underwriteis  Laboratories  Inc.,  1285 

Walt  Whitman  Road,  Melville.  Long 

Island,  New  York  11747 
Underwriters  laboratories  Inc..  1655 

Scott  Boulevard.  SanU  Clara, 

California  95050 
Undenvriters  Laboratories  Inc..  12 

Laboratory  Drive.  P.O.  Box  13995. 

Research  triangle  Park.  North 

Carolina  27709 
Underwriters  Laboratories  Inc..  2600 

NW  Lake  Road.  Camas.  Washington 

98607 
UL  International  Limited,  Veristrong 

Industrial  Centre.  Block  B.  14th  Floor. 

34  Au  Pui  Wan  Street,  Fo  Tan  Sha 

Tin.  New  Territories.  Hong  Kong 
UL  International  Services.  Ltd..  Taiwan 

Branch,  4th  Floor,  260  Da-Yeh  Road. 

Pei  Tou  District,  Taipei.  Taiwan 

The  current  addresses  of  the  three  (3) 
additional  UL  sites  recognized  in  this 
notice  are: 
DEMKO  A/S.  Lyskaer  8.  P.O.  Box  514. 

DK-2730.  Heriev.  Denmark 
Underwriters  Laboratory  International 

(U.K.)  Ltd..  2  Station  View.  Guildford. 

Surrey,  GUI  4JY,  United  Kingdom 
Underwriters  Laboratory  International 

Italia  S.r.l.,  Centro  Direzionale 

CoUeoni,  Palazzo  Andromeday3, 1- 

20041  Agrate  Brianza  (Ml).  Milan, 

Italy 

Final  Decision  and  Order 

The  NRTL  Program  staff  has 
examined  the  application,  the  on-site 
review  repori  (see  Exhibit  20).  and  other 
pertinent  information.  Based  upon  this 
examination.  OSHA  finds  that  UL  has 
met  the  requirements  of  29  CFR  1910.7 
for  expansion  of  its  recognition  to 
include  the  three  (3)  additional  sites 
listed  above,  subject  to  the  limitations 
and  conditions  listed  below.  Pursuant  to 
the  authority  in  29  CFR  1910.7.  OSHA 
hereby  expands  the  recognition  of  LTL. 
subject  to  these  limitations  and 
conditions.  As  is  the  case  for  any  NRTL, 
UL's  recognition  is  further  limited  to 
equipment  or  materials  (products)  for 
which  OSHA  standards  require  third 
party  testing  and  certification  before  use 
in  the  workplace.  As  a  result,  OSHA's 
recognition  of  an  NRTL  for  a  particular 
test  standard  excludes  any  product(s|. 
falling  within  the  scope  of  the  test 
standard,  for  which  OSHA  has  no  such 
requirements. 

Zj'mitatio/is 

OSHA  hereby  expands  the  recognition 
of  UL  to  include  the  sites  in  Heriev 
(Denmark),  Surrey  (U.K.),  and  Milan 
(Italy),  as  listed  above.  OSHA's 
recognition  of  these  sites  is  limited  to 
performing  product  testing  and 
certifications  only  to  the  test  standards 


for  which  the  site  has  the  proper 
capability  and  programs,  and  for  which 
OSHA  has  recognized  UL.  This 
treatment  is  consistent  with  the 
recognition  that  OSHA  has  granted  to 
other  NRTLs  that  operate  multiple  sites. 

■These  sites  also  may  use  all  eight  of 
the  "supplemental"  programs.  An  NRTL 
may  use  these  programs,  which  OSHA 
has  described  in  a  March  9,  1995 
Federal  Register  notice  160  FR  12980, 
3/9/95).  to  control  and  audit,  but  not 
actually  to  generate,  the  data  relied 
upon  for  product  certification.  The 
Agency  does  not  consider  these 
programs  in  determining  whether  an 
NRTL  meets  the  requirements  for 
recognition  under  29  CFR  1910.7. 
However.  OSHA  does  treat  these 
programs  as  one  of  the  three  elements 
that  defines  an  NRTL's  scope  of 
recognition.  OSHA  previously 
recognized  UL  for  these  programs.  As  a 
result,  we  do  not  list  them  again  in  this 
final  notice  but  merely  provide  this 
information  as  a  matter  of  public 
interest. 

Conditions 

Underwriters  Laboratories  Inc.  must 
also  abide  by  the  following  conditions 
of  the  recognition,  in  addition  to  those 
already  required  by  29  CFR  1910.7: 

OSHA  must  be  allowed  access  to  UL's 
facilities  and  records  for  purposes  of 
ascertaining  continuing  compliance 
with  the  terms  of  its  recognition  and  to 
investigate  as  OSHA  deems  necessary: 

If  UL  has  reason  to  doubt  the  efficacy 
of  any  test  standard  it  is  using  under 
this  program,  it  must  promptly  inform 
the  organization  that  developed  the  test 
standard  of  this  fact  and  provide  that 
organization  with  appropriate  relevant 
information  upon  which  its  concerns 
are  based: 

UL  must  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  UL  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

UL  must  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  key  personnel, 
and  of  any  major  changes  in  its 
operations  as  an  NRTL,  including 
details: 

UL  will  continue  to  meet  all  the  terms 
of  its  recognition  and  will  always 
comply  with  all  OSHA  policies 
pertaining  to  this  recognition: 


UL  Mrill  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized:  and 

UL  will  always  cooperate  with  OSHA 
to  assure  compliance  with  the  spirit  as 
well  as  the  letter  of  its  recognition  and 
29  CFR  1910.7. 

Signed  at  Washington,  DC  this  day  of  30th 
day  of  November.  1999. 
ChariesN.  JaAm, 
Assistant  Secretary. 
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DEPARTMENT  OF  LABOR 

Pwwion  and  Welfar*  B«n«nts 
AdmlnMration 

Medical  Child  Support  Working  Group 

AOENCV:  Pension  and  Welfare  Benefiu 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  rescheduled  open 
meeting. 

StJMMAnY:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(FACA),  notice  is  given  of  the  revised 
date  for  the  seventh  meeting  of  the 
Medical  Child  Support  Working  Group 
(MCSWG).  The  Medical  Child  Support 
Working  Group  was  jointly  established 
by  the  Secretaries  of  the  Department  of 
Labor  (DOL)  and  the  Department  of 
Health  and  Human  Services  (DHHS) 
under  section  401(a)  of  the  Child 
Support  Performance  and  Incentive  Act 
of  1998.  The  purpose  of  the  MCSWG  is 
to  identify  the  impediments  to  the 
effiactive  enforcement  of  medical 
support  by  State  child  support 
ei^orcement  agencies,  and  to  submit  to 
the  Secretaries  of  DOL  and  DHHS  a 
report  containing  recommendations  for 
appropriate  measures  to  address  those 
impediments.  The  Federal  Register  had 
previously  indicated  that  the  meeting 
would  be  held  on  December  13  and  14. 
1999  (See  64  FR  5B858.  Nov.  1.  1999 
(IX)L  Notice)  and  64  FR  59183.  Nov.  2. 
1999  (DHHS  Notice)].  The  purpose  of 
this  notice  is  to  announce  that  the 
December  meeting  has  been  canceled 
and  rescheduled  for  the  following  date 
and  time. 

DATES:  The  seventh  meeting  of  the 
MCSWG  will  be  held  on  Monday, 
January  10,  2000  and  on  Tuesday, 
January  11.  2000.  from  8:30  a.m.  to 
approximately  6  p.m. 
ADDRESSES:  The  meeting  wiU  be  held  in 
the  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20037,  telephone 
number  (202)  955-6400.  All  interested 
parties  are  invited  to  attend  these  public 
meetings.  Seating  may  be  limited  and 


will  be  available  on  a  first-come,  first- 
serve  basis.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodation,  should  contact  the 
Executive  Director  of  the  Medical  Child 
Support  Working  Group,  Office  of  Child 
Support  Enforcement  at  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Samara  Weinstein,  Executive  Director. 
Medical  Child  Support  Working  Group. 
Office  of  Child  Support  Enforcement. 
Fourth  Floor  East.  370  L'Enfant 
Promenade,  SW.  Washington,  DC  20447 
(telephone  (202)  401-6953:  fax  (202) 
401-5559;  e-mail: 

sweinBteineacfdhhs.gov).  These  are  not 
toll-free  numbers.  The  date,  location 
and  time  for  subsequent  MCSWG 
meetings  will  be  announced  in  advance 
in  the  Federal  Regktei.  However,  it  is 
expected  this  will  be  the  last  meeting. 
SUPft-EMENTARY  MFOMMTWN:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  as  amended  (5 
use.  Appendix  2)  (FACA),  notice  is 
given  of  a  meeting  of  the  Medical  Child 
Support  Working  Group  (MCSWG).  The 
Medical  Child  Support  Working  Group 
was  jointly  established  by  the 
Secretaries  of  the  Department  of  Labor 
(DOL)  and  the  Department  of  Health  and 
Human  Services  (DHHS)  under  section 
401(a)  of  the  Child  Support  Performance 
and  Incentive  Act  of  1998  (P.L.  105- 
200). 

The  purpose  of  the  MCSWG  is  to 
identify  the  impediments  to  the 
effective  enforcement  of  medical 
support  by  State  child  support 
enforcement  agencies,  and  to  submit  to 
the  Secretaries  of  DOL  and  DHHS  a 
report  containing  recommendations  for 
appropriate  measures  to  address  those 
impediments.  This  report  will  include: 
(1)  Recommendations  based  on 
assessments  of  the  form  and  content  of 
the  National  Medical  Support  Notice,  as 
issued  under  proposed  regulations;  (2) 
appropriate  measures  that  establish  the 
priority  of  withholding  of  child  support 
obligations,  medical  support 
obligations,  arrearages  in  such 
obligations,  and  in  the  case  of  a  medical 
support  obligation,  the  employee's 
portion  of  any  health  care  coverage 
premium,  by  such  State  agencies  in  light 
of  the  restrictions  on  garnishment 
provided  under  title  CD  of  the  Consumer 
Credit  Protection  Act  (15  U.S.C.  1671- 
1677):  (3)  appropriate  procedures  for 
coordinating  the  provision, 
enforcement,  and  transition  of  health 
care  coverage  imder  the  State  programs 
for  child  support.  Medicaid  and  the 
Child  Health  Insurance  Program;  (4) 
appropriate  measures  to  improve  the 


availability  of  alternate  types  of  medical 
support  that  are  aside  from  health  care 
coverage  offered  through  the 
noncustodial  parent's  health  plan,  and 
unrelated  to  the  noncustodial  parent's 
employer,  including  measures  that 
establish  a  noncustodial  parent's 
responsibility  to  share  the  cost  of 
premiums,  co-payments,  deductibles,  or 
payments  for  services  not  covered  under 
a  child's  existing  health  coverage;  (5) 
recommendations  on  whether 
reasonable  cost  should  remain  a 
consideration  under  section  452(f)  of  the 
Social  Security  Act ;  and  (6)  appropriate 
measiues  for  eliminating  any  other 
impediments  to  the  effective 
enforcement  of  medical  support  orders 
that  the  MCSWG  deems  necessary. 

The  membership  of  the  MCSWG  was 
jointly  appomted  by  the  Secretaries  of 
DOL  and  DHHS.  and  includes 
representatives  of:  (1)  DOL;  (2)  DHHS; 
(3)  State  Child  Support  Enforcement 
Directors;  (4)  State  Medicaid  Directors; 
(5)  employers,  including  owners  of 
small  businesses  and  their  trade  and 
industry  representatives  and  certified 
human  resouit:e  and  payroll 
professionals;  (6)  plan  administrators 
and  plan  sponsors  of  group  health  plans 
(as  defined  in  section  607(1 )  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (29  U.S.C.  1167(1));  (7) 
children  potentially  eligible  f^  medical 
support,  such  as  child  advocacy 
organizations;  (8)  State  medical  child 
support  organizations;  and  (9) 
organizations  representing  State  child 
support  prosTams. 

Agenda:  'fne  agenda  for  this  meeting 
includes  a  di.scussion  of  the  issues  to  be 
included  in  the  MCSWG's  report  to  the 
Secretaries  containing  recommendations 
for  appropriate  measures  to  address  the 
impediments  to  the  effective 
enforcement  of  medical  child  support  as 
listed  above.  At  the  May  1999.  meeting 
the  MCSWG  formed  four  (4) 
subcommittees  to  discuss  barriers, 
issues,  options,  and  recommendations 
in  the  interim  between  full  MCSWG 
meetings.  At  the  next  three  meetings 
(August  1999.  October  1999.  and 
November  1999).  the  subcommittees 
presented  their  draft  recommendations 
to  the  hill  MCSWG  for  further 
discussion  and  consideration.  At  the 
January  2000.  meeting  the  MCSWG  will 
discuss  the  recommendations  in  their 
report  to  the  Secretaries. 

Public  Participation:  Members  of  the 
public  wishing  to  present  oral 
statements  to  the  MCSWG  should 
forward  their  requests  to  Samara 
Weinstein,  MCSWG  Executive  Director, 
as  soon  as  possible  and  at  least  four 
days  before  the  meeting.  Such  request 
should  be  made  by  telephone,  fax 
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machine,  or  mail,  as  shown  above.  Time 
permitting,  the  Chairs  of  the  MCSWG 
wUl  attempt  to  accommodate  all  such 
requests  by  reserving  time  for 
presentations.  The  order  of  persons 
making  such  presentations  will  be 
assigned  in  the  order  in  which  the 
requests  are  received.  Members  of  the 
public  are  encouraged  to  limit  oral 
statements  to  five  minutes,  but  extended 
written  statements  may  be  submitted  for 
the  record.  Members  of  the  public  also 
may  submit  written  statements  for 
distribution  to  the  MCSWG  membership 
and  inclusion  in  the  public  record 
without  presenting  oral  statements. 
Such  written  statements  should  be  sent 
to  the  MCSWG  Executive  Director,  as 
shown  above,  by  mail  or  fax  at  least  five 
business  days  before  the  meeting. 

Minutes  of  all  public  meetings  and 
other  documents  made  available  to  the 
MCSWG  will  be  available  for  public 
inspection  and  copying  at  both  the  IXDL 
and  DHHS.  At  DOL.  these  documents 
will  be  available  at  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW, 
Washington,  DC  from  8:30  a.m.  to  5:30 
p.m.  Questions  regarding  the 
availability  of  documents  from  DOL 
should  be  directed  to  Ms.  Ellen 
Goodwin,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor, 
Department  of  Labor  (telephone  (202) 
219-4600,  ext.  119).  This  is  not  a  toll- 
free  number.  Any  written  comments  on 
the  minutes  shoiild  be  directed  to  Ms. 
Samara  Weinstein,  Executive  Director  of 
the  Working  Group,  as  shown  above. 

Signed  at  Washington.  DC,  this  2nd  day  of 
December.  1999. 
Richard  McGabey, 

AssisUnt  Secretary  for  Pension  and  Welfare 
Benefits. 

IFR  Doc  99-31685  Filed  12-6-99;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Ag«ncy  Information  Collection 
Actlvttie*:  Submluion  lo  OMB  for 
Revision  to  a  Cdrrantly  Approved 
Irrtormatton  Collection;  Comment 
Request 

AOENCY:  National  Credit  Union 
Administration  (NCTJA). 
ACTION:  Request  for  comment. 

summary:  The  NCUA  intends  to  submit 
the  following  information  collections  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  tmder 
the  Paperwork  Reduction  Act  of  1995 


(Pub.  L.  104-13, 44  U.S.C.  Chapter  35), 

This  information  collection  was 
originally  published  on  April  29,  1999 
Comments  were  received  and 
addressed. 

DATES:  Comments  will  be  accepted  until 
January  6,  2000. 

AODflESSES:  biterested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  Usted  below: 

Clearance  Officer.  Mr.  James  L.  Baylen, 
(703)  518-6411,  National  Credit 
Union  Administration.  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428;  Fax  No.  703-518-6433,  E-mail: 
jbaylen9ncua.gov 

OMB  Reviewer  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of 
Management  and  Budget,  Room 
10226,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number  3133-0004. 

Form  Number  NCUA  5300. 

Type  of  Review:  Revision  to  the 
currently  approved  collection. 

Title:  Semiannual  and  quarterly  call 
report. 

Description:  The  financial  and 
statistical  information  is  essential  to 
NCUA  in  carrying  out  its  responsibility 
for  the  supervision  of  federally  insured 
credit  unions.  The  information  also 
enables  NCUA  to  monitor  all  federally 
insured  credit  unions  whose  share 
accounts  are  insured  by  the  National 
Credit  Union  Share  Insurance  Ftmd 
(NCUSIF). 

Retpondentt:  Ml  credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  11,000. 

Estimated  Burden  Hours  per 
Response:  8  hours. 

Frequency  of  Response:  Quarterly  and 
Semianually. 

Estimated  Total  Annual  Burden 
Hours:  200,000. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  Decamber  1.  1999. 
Becky  Bakar, 
Secretary  of  the  Board. 

(FR  Doc  99-31650  Filed  12-6-99;  fl:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

SES  Performance  Review  Board 

AGENCY:  National  Endowment  for  the 

Arts. 

action:  Notice, 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Performance 
Review  Board  for  the  National 
Endowment  for  the  Arts.  This  notice 
supersedes  all  previous  notices  of  the 
PRB  membership  of  the  Agency. 
EFFECTIVE  DATE:  December  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  C.  Jefferson.  Director  of  Human 
Resources,  National  Endowment  for  the 
Alts,  1100  Pennsylvania  Avenue,  NW, 
Room  627,  Washington,  DC  20506,  (202) 
682-5405. 

SUPPLEMENTARY  INFORMATION:  See 
4314(c)(1)  through  (5)  of  Title  5.  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  Performance  Review 
Boards.  The  Board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any  response  by 
the  senior  executive,  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  following  persons  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  National 
Endowment  for  the  Arts: 
Scott  Shanklin-Peterson,  Senior  Deputy 

Chairman 
Karen  K.  Christensen,  Deputy  Chairman 

for  Grants  and  Awards 
Laurence  M.  Baden,  Deputy  Chairman 

for  Management  and  Budget 
Alfied  B.  Spellman.  Jr.,  Deputy 

Chairman  for  Guidelines,  Panel,  and 

Council  Operations 
Richard  P.  Woodruff,  Congressional  and 

White  House  Liaison 
Michael  R.  Burke,  Chief  Information 

Officer 
Leon  F.  Williams, 

Deputy  Director  of  Human  Resources. 
National  Endowment  for  the  Arts. 
IFR  Doc  99-31168  Filed  12-6-99;  8:45  ami 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

National  Traiufwrlation  Safety  Board 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 
December  14, 1999. 


PLACE:  NTSB  Board  Room,  5th  Floor, 

490  L'Enfant  Plaza,  S.W.,  Washington, 

DC.  20594. 

STATUS:  The  first  two  items  are  Open  to 

the  Public.  The  last  item  is  closed  under 

Exemption  10  of  the  Government  in  the 

Sunshine  Act. 

MATTERS  TO  8E  CONSIDERED: 

7216  Highway  Accident  Report: 
Greyhound  Motorcoach  Run-Off- 
the-Road  Accident,  Burnt  Cabins, 
Pennsylvania,  on  June  20, 1998. 

7217  Proposed  Safety 
Recommendation:  Regarding  the 
Use  of  Medication  when  Operating 
Vehicles. 

7127    Opinion  and  Order: 

Administrator  v.  Kraft,  Docket  SE- 

15152;  disposition  of  the 

Administrator's  appeal. 
News  Media  Contact:  Telephone: 
(202)  314-6100. 

Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Barbara  Bush  at  (202)  314-6220  by 
Friday,  December  10,  1999. 
FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood  (202)  314-6065. 
Rhonda  Underwood, 
Federal  Register  Liaison  Officer. 
IFR  Doc.  99-31821  Filed  12-3-99:  3:46  pm) 
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NUCLEAR  REGULATORY 
COMMISSION 

[lA  99-053) 

John  Urban;  Confirmatory  Order 
Requiring  Notice  to  Certain  Employers 
and  Prospective  Employers  and 
Notification  of  NRG  of  Certain 
Employment  in  NRC-Llcensed 
Activities  (Effective  Immediately) 

I. 

Mr.  John  Urban  is  currently  involved 
in  NRC-licensed  activities  as  an 
employee  at  MidMichigan  Medical 
Center,  Midland,  Michigan. 
MidMichigan  Medical  Center  (MMC  or 
Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  21-01549-02 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  parts  30  and  35  and 
last  renewed  on  February  3, 1999.  The 
license  authorizes  possession  and  use  of 
radioactive  material  for  medical 
purposes  in  accordance  with  the 
conditions  specified  therein. 

n. 

On  June  1, 1999,  the  Licensee 
reported  a  misadministration  involving 
a  patient  undergoing  treatment  for 
thyroid  carcinoma  who  received 


approximately  100  millicuries  of  iodine- 
131  instead  of  150  millicuries  as 
prescribed.  The  misadministration 
occurred  on  May  24,  1999,  when  the 
chief  technologist,  Mr.  John  Urban, 
administered  a  103  millicurie  dose  of 
iodine-131  without  first  verifying  that 
the  dosage  was  in  accordance  with  the 
written  directive.  The  Licensee's  quality 
management  program  dated  January  20, 
1992,  requires  any  individual 
administering  therapy  dosages  to  review 
the  written  directive  before 
administering  the  dosage.  After  the 
patient  left  MMC,  Mr.  Urban  looked  at 
the  written  directive  and  realized  that 
there  was  an  inconsistency  between 
what  the  patient  received  and  what  had 
been  prescribed.  Mr.  Urban  did  not 
attempt  to  contact  the  physician  or 
anyone  else  regarding  this 
inconsistency.  He  then  altered  the 
written  directive  dosage  from  150 
millicuries  to  100  millicuries.  Two  days 
later,  on  May  26,  1999,  the  prescribing 
physician  discovered  the 
misadministration  when  he  realized  that 
the  written  directive  had  been  altered  to 
reflect  the  dose  administered.  Initially. 
Mr.  Urban  denied  altering  the  written 
directive  to  MMC  and  the  NRC 
inspector.  The  Licensee  reported  the 
misadministration  to  the  NRC  on  June  1 , 
1999.  An  NRC  inspection  was 
conducted  on  June  7-8, 1999,  and  the 
Office  of  Investigations  (01)  initiated  an 
investigation  on  June  14, 1999.  The  01 
report  concluded  that  Mr.  John  Urban 
engaged  in  deliberate  misconduct  by 
altering  a  written  directive,  by  providing 
incomplete  and  inaccurate  Iniormation 
to  an  NRC  inspector,  and  thereby,  in 
part,  causing  MMC  to  file  an  untimely 
misadministration  report.  In  addition, 
Mr.  Urban  demonstrated  careless 
disregard  for  license  requirements  when 
he  did  not  review  the  written  directive 
prior  to  administering  a  therapeutic 
dosage.  During  the  predecisional 
enforcement  conference  held  on 
September  17, 1999.  Mr.  Urban 
indicated  that  on  May  24, 1999,  he 
believed,  based  on  the  patient's 
statement  and  the  dose  ordered,  that  he 
had  administered  the  correct  dosage. 

m. 

The  Commission's  regulation  in  10 
CFR  30.10  requires,  in  part,  that  any 
employee  of  a  licensee  may  not  engage 
in  deliberate  misconduct  that  causes  a 
licensee  to  be  in  violation  of  any 
regulation  issued  by  the  Commission. 
Based  on  the  facts  as  set  forth  above,  the 
staff  concluded  that  Mr.  Urban  engaged 
in  deliberate  misconduct  that  caused  the 
Licensee  to  be  in  violation  of  10  CFR 
30.9  and  35.33.  Mr.  Urban  provided 
incomplete  and  inaccurate  information 


to  an  NRC  inspector  and  failed  to  alert 
MMC  management  to  the 
mi.sadministration  which  denied  them 
the  opportunity  to  submit  a  timely 
misadministration  report  to  NRC.  The 
NRC  must  be  able  to  rely  on  the 
Licensee  and  its  employees  to  comply 
with  NRC  requirements.  Mr.  Urban's 
actions  have  raised  serious  doubt  as  to 
whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements  and 
provide  complete  and  accurate 
information  to  the  NRC. 

The  NRC  staff  sent  a  letter  dated 
November  10,  1999.  to  Mr.  Urban 
containing  the  proposed  terms  of  this 
Confirmatory  Order  which  are  set  out  in 
Section  IV  of  this  Confirmatory  Order. 
The  proposed  terms  are  that  Mr  Urban 
is  required  to  provide  a  copy  of  this 
Confirmatory  Order  to  any  current 
employer  (other  than  MMC)  and  future 
employer  and  is  required  to  notify  the 
NRC  of  any  new  employment  involving 
licensed  activities  for  a  period  of  two 
years.  The  NRC  staff  requested  Mr. 
Urban  to  review  the  proposed  items  and 
indicate  his  agreement  with  those  terms 
by  signing  an  enclosed  waiver.  By 
facsimile  dated  November  19, 1999,  Mr 
Urban  transmitted  the  signed  waiver 
indicating  agreement  with  the 
provisions,  the  issuance  of  the 
Confirmatory  Order  confirming  the 
provisions  and  waiving  his  right  to  have 
a  hearing  on  such  a  Confirmatory  Order. 

1  find  that  Mr.  Urban's  commitments 
as  agreed  to  in  the  facsimile  of 
November  19, 1999.  are  acceptable  and 
necessary  and  conclude  that  with  these 
commitments  public  health  and  safety 
are  reasonably  assured.  In  view  of  the 
foregoing.  1  have  determined  that  public 
health  and  safety  require  that  Mr. 
Urban's  commitments  in  the  November 
19, 1999  facsimile  be  confirmed  by  this 
Confirmatory  Order.  As  stated  above, 
Mr.  Urban  has  agreed  to  this  action. 
Pursuant  to  10  CFR  2.202. 1  have  also 
determined,  based  on  Mr.  Urban's 
consent  and  on  the  significance  of  the 
conduct  described  above,  that  public 
health  and  safety  require  that  this 
Confirmatory  Order  be  immediately 
effective. 

IV. 

Accordingly,  pursuant  to  sections  81. 
161b.  161i.  1610.  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Cormnission's  regulations  in  10 
CFR  2.202,  lOCFR  30.10,  and  10  CFR 
150.20.  it  is  hereby  ordered,  effective 
immediately,  that: 

1  Should  John  Urban  seek 
employment  involving  NRC-licensed 
activities  during  the  two  year  period 
from  the  date  of  this  Confirmatory 
Order,  Mr.  Urban  shall  provide  a  copy 
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of  this  Confirmatory  Order  to  the 
prospective  employer  at  the  time  that 
Mr.  Urban  is  soliciting  or  negotiating 
employment  so  that  the  person  is  aware 
of  the  Confirmatory  Order  prior  to 
making  an  employment  decision.  NRC- 
Ucensed  activities  are  those  activities 
which  are  conducted  pursuant  to  a 
specific  or  general  license  issued  by  the 
NRC.  including,  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 

2.  For  a  two  year  period  from  the  date 
of  this  Confirmatory  Order,  lohn  Urban 
shall,  within  10  business  days  of  his 
acceptance  of  an  employment  offer 
involving  NRC-licensed  activities, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.  S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555,  of 
the  name,  address,  and  telephone 
number  of  the  employer. 

3.  If  John  Urban  is  currently  involved 
in  NRC-licensed  activities  at  any 
employer  other  than  MidMichigan 
Medical  Center.  Mr.  Urban  shall,  within 
30  days  of  the  date  of  this  Confirmatory 
Order,  provide  a  copy  of  this 
Confirmatory  Order  to  any  such 
employer  and  provide  notice  to  the 
Director.  Office  of  Enforcement,  at  the 
address  provided  above,  of  the  name, 
address,  and  telephone  number  of  any 
such  employer. 

The  Director.  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Urban  of  good 
cause. 

V. 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  Mr. 
Urban,  may  request  a  hearing  within  20 
days  of  its  issuance.  Where  good  cause 


is  shown,  consideration  will  be  given  to 
extending  the  time  to  request  a  hearing. 
A  request  for  extension  of  time  must  be 
made  in  writing  to  the  Director,  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  E)C  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  Any  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN;  Rulemakings  and 
Adjudications  Staff.  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  111. 
801  Warrenville  Road.  Lisle,  IL  60532. 
and  Mr.  Urban.  If  a  person  other  than 
Mr.  Urban  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Confirmatory 
Order  and  shall  address  the  criteria  set 
forth  in  10  CITl  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained.  In  the  absence  of  any 
request  for  hearing,  or  written  approval 
of  an  extension  of  time  in  which  to 
request  a  bearing,  the  provisions 
specified  in  Section  IV  above  shall  be 
final  20  days  fitim  the  date  of  this 
Confirmatory  Order  without  further 
order  or  proceedings.  If  an  extension  of 
time  for  requesting  a  hearing  has  been 
approved,  the  provisions  specified  in 
Section  IV  shall  be  final  when  the 
extension  expires  if  a  hearing  request 

NRC  Import  License  Appucatkdn 


has  not  been  received.  An  answer  or  a 
request  for  hearing  shall  not  stay  the 
immediate  effectiveness  of  this 
confirmatory  order. 

Dated  this  26th  day  of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
R.W.  Borchardt, 
Director.  Office  of  Enforcement. 
IFR  Doc.  99-31610  Filed  12-6-99;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  License  to  Import 
Radioactive  Waste 

Pursuant  to  10  CFR  110.70(c)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  import 
license.  Copies  of  the  application  are 
available  electronically  through  ADAMS 
and  can  be  accessed  through  the  Public 
Electronic  Reading  Room  (PERR)  link 
<http://www.nrc.gov/NRC/ADAMS/ 
index.htmh  at  the  NRC  Homepage. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

The  information  concerning  the 
application  follows. 


Name  of  applicant;  dale  of  ap- 
plication; date  received;  and 
application  No. 


Descnption  of  material 


Material  type 


Total  quantity 


End  use 


Country  of  origin 


Stannet  CM!;  August  30. 
1999;  September  1,  1999; 
IW008. 


Depleted  uranium  swarf/ 
turnings:  DU  soHd  cylin- 
drical pieces  &  contami- 
nated mineral  oil- 


80.000  kgs  DU  &  45.000     DU  will  be  recycled;  oil 
liters  mineral  oil.  will  be  processed  and 

reused. 


United  Kingdom 


Dated  this  30th  day  of  November  1999  at 
Rockville.  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  D.  Hauber, 
Director.  Division  of  Nonprottferotion, 
Exports  and  Multilateml  Relations.  Office  of 
International  Programs. 
IFR  Doc.  99-31569  Filed  12-6-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  December  6, 13,  20,  and 
27,  1999. 


PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

status:  Public  and  Closed. 

MATTERS  to  BE  CONSIDERED: 


Week  of  December  6 
Wednesday.  December  8 

9:25  a.m.     Affirmation  Session  (Public 
Meeting) 

a.  Final  Amendments  to  10  CFR  Parts 
21,  50  &  54  &  Availability  for  Public 
Comment  of  Draft  Reg  Guide  DG- 
1081  &  Draft  Standard  Review  Plan 
of  Section  15.0.1     Regarding  Use  of 
Alternative  Source  Terms  at 
Operating  Reactors  (Tentative) 
(Contact:  Ken  Hart.  301-415-1659). 

IVee*  of  December  13 — Tenative 

Wednesday.  December  15 

9:25  a.m.    Affirmation  Session  (Public 
Meeting)  (if  needed) 

9:30  a.m.     Meeting  with  Advisory 
Committee  on  Nuclear  Waste 
(ACNW)  (Public  Meeting)  (Contact: 
Dr.  John  Larkins,  301-415-7360) 

Thursday.  December  16 

9:00  a.m.     Meeting  oh  NRC  Response  to 
Stakeholders'  Concerns  Location: 
(NRC  Auditorium,  Two  White  Flint 
North) 

Friday,  December  17 

9:30  a.m.    Briefing  on  Status  of  RES 
Programs.  Performance,  and  Plans 
(Including  Status  of  Thermo- 
Hydraulics)  (Public  Meeting) 
(Contact:  Jocelyn  Mitchell,  301- 
415-5289) 

Week  of  December  20 — Tenative 

Wednesday,  December  22 

1 1 :30  a.m.    Affirmation  Session  (Public 
Meeting)  (if  needed) 

WeeJc  of  December  27— Tenative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  27. 

'The  schedule  for  Commission  meeting.s  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (.101)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrc.gov/SECY/sml/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contacrt  the 
Office  of  the  Secretary.  Attn;  Operations 
Branch.  Washington.  D.C.  20555  (301- 
415-1661),  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 


electronic  message  to  wmh©nrc.gov  or 

dkw@nrc.gov. 

WUIiam  M.  Hill,  |r.. 

Secy,  Trading  Officer.  Office  of  the  Secretary: 
IFR  Doc.  99-31798  Filed  12-3-99:  2:21  pm| 
BILUNG  CODE  7S90-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Supplemental  Information  on  the 
Implementation  of  the  Final  Rule  on 
Radiological  Criteria  for  License 
Termination 

Summary':  This  notice  provides 
supplemental  information  regarding 
implementation  of  the  Nuclear 
Regulatory  Commission's  (NRC)  Final 
Rule  on  Radiological  Criteria  for  Ucen.se 
Termination  (License  Termination  Rule 
(LTR))  which  was  issued  on  fuly  21. 
1997,  (62  FR  39058).  This  notice 
provides:  (1)  si:reening  values  for 
surface  soil  contamination  release 
levels:  and  (2)  information  on  additional 
NRC  efforts  in  dose  modeling. 
Supplemental  information  was  also 
published  in  the  Federal  Register  on 
November  18.  1998  (63  FR  64132).  That 
notice  proWded  information  on:  (1)  The 
end  of  the  'grandfathering  period:"  (2) 
issuance  of  draft  Regulatory  Guide 
"Demonstrating  Compliance  with  the 
Radiological  Criteria  for  License 
Termination"  (D&-4006);  (3)  availability 
of  DandD.  version  1:  (4)  screening 
values  for  building  surface 
contamination  for  beta/gamma  radiation 
emitters  (Table  1 ,  Acceptable  License 
Termination  Screening  Values  of 
Common  Radionuclides  for  Building 
Siu'face  Contamination);  (5)  public 
workshops;  (6)  development  of  a 
decommissioning  standard  review  plan 
(SRP);  and  (7)  status  of  the  NRC 
decommissioning  guidance  documents 
(Table  2,  Existing  Guidance  Documents 
Applicable  to  Decommissioning  That 
Will  Require  Revision  or 
Discontinuation  in  Order  to  Implement 
the  License  Termination  Rule). 

Supplemental  Information:  As 
discussed  in  the  November  18.  1998. 
Federal  Register  notice,  the  DandD  code 
provides  a  method  for  calculating 
screening  concentrations  for 
radionuclides  in  soil,  and  screening 
levels  for  contamination  on  building 
surfaces.  NRC  staff  also  slated  that, 
during  the  two-year  interim  use  period 
for  DG— 4006,  it  planned  to  continue  to 
refine  the  screening  approach  and  to 
evaluate  the  e.\tent  of  conser\'atism  in 
the  DandD  code. 

Several  areas  where  DandD,  version  1 , 
may  be  overly  conservative  have  been 
identified.  One  such  conservatism  is  the 


methodology  used  for  selection  of 
default  parameters.  Selection  of  highly 
conservative  default  parameters  is 
essentially  caused  by  the  ciurent 
screening  design  of  establishing  a  single 
default  parameter  set  for  all 
radionuclides  listed  in  the  DandD  code 
That  is,  if  the  default  parameter  set  was 
tailored  for  each  radionuclide,  rather 
than  using  a  common  default  parameter 
set  for  all  radionuclides,  the  dose 
calculated  using  DandD  model  would, 
in  most  cases,  be  lower.  A  detailed 
discussion  of  the  way  the  default 
parameters  were  selected  is  contained  in 
"Residual  Contamination  from 
Decommissioning — Parameter 
Analysis — Draft  Report  for  Comment " 
(NUREG/CR-5512.  Volume  3). 

This  artifact  in  the  way  the  default 
parameters  were  selected  has  been 
discussed  in  several  presentations  at  the 
NRC's  public  workshops  [e.g..  Public 
Workshops  on  Guidance  for 
Unplementing  Title  10  Code  of  Federal 
Regulations  (CFR).  Subpart  E. 
Radiological  Criteria  for  License 
Termination)  conducted  in  December 

1998,  and  January,  March,  and  lune 

1999.  Currently.  NRC  staff  is  developing 
version  2.0  of  the  DandD  code.  This 
version  of  the  code  will  calculate  the 
default  parameter  values  based  on  the 
specific  radionuclides  that  are  identified 
by  the  analyst.  In  the  interim.  NRC  staff 
has  calculated  surface  soil 
concentrations  for  a  number  of  common 
radionuclides  that  correspond  to  an 
annual  dose  of  0.25  mSv  (25  mrem) 
using  the  default  parameters  that  are 
generated  by  the  approach  to  be  used  in 
the  new  version  of  DandD.  These  values 
are  presented  in  Table  3.  For  mixtures 
of  radionuclides,  a  screening  dose 
should  be  calculated  using  the  sum-of- 
the  fractions'  rule. 

The  values  in  Table  3  (Interim 
Screening  Values  (pCi/g)  of  Common 
Radionuclides  for  Soil  Surface 
Contamination  Levels)  correspond  to 
surface  soil  (e.g..  top  15-30  cm) 
concentrations  of  radionuclide 
contamination  that  would  be  deemed  in 
compliance  with  the  unrestricted  use 
dose  limit  in  10  CFR  20.1402  (i.e..  0.25 
mSv/yr.  (25  mrem/yr)).  The  values 
c:orrespond  to  screening  "derived 
concentration  guidelines"  (DCGLs)  for 
each  specific  radionuclide  based  on  the 
methodology  described  in  DG-4006. 
Sites  with  surface  soil  contamination 
levels  below  those  listed  in  Table  3 
would  be  deemed  acceptable  for  release 
for  uiuestricted  use  provided  that 
residual  radioactivity  has  been  reduced 
to  levels  that  are  "as  low  as  is 
reasonably  achievable"  (ALARA).  This 
table  is  not  applicable  to  sites  with 
subsurface  and/or  with  groimdwater 
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contamination  and  a  mote 
comprehensive  dose  impact  analysis 
would  be  required.  The  table  is 
intended  for  use  as  screening  criteria  to 
facilitate  license  termination  for  many 
simple  routine  decommissioning  cases 
that  do  not  require  a  site-specific  dose 
assessment.  For  facilities  with 
contamination  levels  above  those  in 
Table  3,  additional  site-specific  dose 
assessments  may  be  necessary,  and 
licensees  should  refer  to  DG--4006 
regarding  acceptable  methods  for 
conducting  the  appropriate  dose 
assessment. 

NRC  staff  has  also  prepared 
"Preliminary  Guidelines  for  Evaluating 
Dose  Assessments  in  Support  of 
Decommissioning."  The  purpose  of 
these  guidelines  is  to  provide  a 
consistent  approach  for  NRC  staff  to 
evaluate  dose  assessments  conducted  to 
demonstrate  compliance  with  the  LTR. 
This  interim  guidance  was  developed  by 
NRC  staff  for  reviewing  dose 
assessments  and  may  be  useful  to 
licensees  preparing  dose  assessment 
during  both  screening  and  site-specific 
analyses.  A  copy  of  the  guidance  is 
available  on  the  web  site  "http:// 
techconf.llnl.gov/. ' 

During  our  analysis  of  the  basis  for 
selecting  the  defaillt  parameter  set  for 
the  DandD  code,  we  discovered  a 
transcription  error  in  the  soU-to-plant 
transfer  factor  for  S-35.  This  error 
substantially  overestimates  the 
allowable  DCGL  for  this  radionuclide. 
The  soil-lo-plant  transfer  factor  has  been 
revised  in  DandD  version  1  and  posted 
on  the  above  referenced  web  site.  In 
addition,  a  "patch"  to  correct  this 
problem  for  users  that  already  have  the 
code  installed  is  also  available  from  this 
web  site. 

The  staff  intends  to  consider  placing 
Tables  1  and  3,  revised  as  necessary,  to 
reflect  improvement  in  the  DandD  code 
in  the  Standard  Review  Plan  for 
decommissioning,  and/or  in  the  next 
revision  of  the  Regulatory  Guide  DG- 
4006.  Comments  on  these  Tables  may  be 
submitted  within  30  days  from  the  date 
of  this  notice  to  the  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20S55-OOO1. 

For  Further  litformation  Cor\tact:  For 
more  information,  contact  Dr.  Boby 
Abu-Eid,  High-Level  Waste  and 
Performance  Assessment  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555- 
0001.  Telephone;  (301)  415-5811;  fax: 
(301)  415-5398;  or  email;  bae@nrc.gov. 


Dated  al  Rockville.  Maryland,  this  29th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief.  Decommissioning  Branch  Division  of 
Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Table  3.'— Interim  Screening  Val- 
ues ^  (pCi/g)  of  Common  Radio- 
nuclides FOR  Soil  Surface  Con- 
tamination Levels 


Radionuclide 


Sudacs  soti  scraenlng 
values ' 


H-3  

1.1  E*02 

C-14 

1.2E+01 

Na-22  

4.3E400 

S-35 

2.7E+02 

Ct-36  

3.6  E-01 

Ca-45  

5.7  EtOI 

Sc^ „ 

1.5  E+01 

Mn-54 „ 

1.5  E+01 

Fe-55 

1.0E+04 

Co-57  ....... • 

1.5E+02 

Co-60 . 

3.8E.MX) 

Ni-59  -..., 

5.5E403 

Ni-63 .. 

2.1  E*03 

Sr-90  .., 

1.7E+00 

Nb-94    .- ...... 

5.8E+O0 

Tc-99 „ 

1.9  E+01 

1-129 

5.0  E-01 

Cs-134  

5.7E+O0 

Cs-137   „._ 

1.1  E+01 

Eu-152    

8.7  E+00 

Eu-154 

8.0  E+00 

4.1  E+01 

Pb-210  

9.0  E-01 

Ra-226  „ 

7.0  E-01 

na-226+C*  

6.0  E-01 

Ac-227 „.._. 

5.0  E-01 

Ac-227+C _.-. 

5.0  E-01 

Th-228 

4.7  E+00 

Th-228^ 

4  7  E+00 

Th-230 „ 

1.8  E+00 

Th-230+C 

6.0  E-01 

Th-232 -... 

1.1  E+00 

Th-232+C 

1.1  E+00 

Pa-231   

3.0  E-01 

Pa-231+C 

3.0  E-01 

U-234  

1.3  E+01 

U-235  

8.0  E+00 

U-23S+C  

2.9  E-01 

U-238 „., 

1.4  E+01 

U-238+C 

5.0  E-01 

Pu-238  ..         

2.5  E+00 

Pu-239 .-..,... 

2.3  E+00 

Pu-241 _     . 

7.2  E+01 

Am-241 . 

2.1  E+00 

Cm-242   

1 .6  E+02 

Cm-243        

32  E+00 

'  Tables  1  and  2  were  publlstied  in  the  Fed- 
eral Register  on  November  18.  1998.  (63  FR 
64132) 

-These  values  represent  superliclal  surface 
soil  concentratKX^  o)  indivtdual  radionuclides 
that  would  be  deemed  in  compliance  with  the 
25  mrem/y  (0.25  mSv)  unrestnctsd  release 
dose  limit  in  10  CFR  20.1402.  For  radio- 
nudides  in  a  mixture,  the  "sum  of  fractions" 
rule  applies;  see  Pan  20.  Appendix  B,  Note  4 
Retef  to  NRC  Draft  Guidance  OG-4006  tor 
further  information  on  application  of  the  values 
in  this  table. 


3  Screening  values  (pCI/g)  equivalent  to  25 
mrem/y  denved  using  DandD  screening  meth- 
odology (SNL  Letter  Report  lor  NRC  Project 
JON  W6227,  January  30.  1998).  These  values 
were  derived  based  on  selection  of  the  90th 
Percentile  ol  the  output  dose  distribution  for 
each  specific  radionuclide  (or  radionuclide  with 
the  specjfic  decay  chain).  Behavioral  param- 
eters are  set  al  the  mean  of  the  distnbution  of 
the  assumed  cntical  group.  The  Metabolic  pa- 
rameters are  set  at  Standard  Man  or  at  the 
mean  of  the  distribution  for  an  average  man 

*"+C"  indicates  a  value  for  a  radionuclide 
with  its  decay  progeny  present  in  equilibnum 
The  values  are  concentrations  of  the  parent 
radionuclide,  but  account  for  contnbutions 
from  tfie  complete  chain  of  progeny  in  equi- 
lit}num  with  the  parent  radionuclide. 

(FR  Doc.  99-11508  Filed  12-6-99;  8;45  ami 
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RAILROAD  RETIREMENT  BOARD 

Agency  Fonns  Submitted  for  OMB 
Revletw 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  [KRB]  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMIURY  OF  PROPOSAL(S): 

(1)  Collection  title:  Application  for 
Survivor  Death  Benefits. 

(2)  Form(sl  submitted:  AA-21,  G- 
273a,  AA-lla,  G-131,  and  AA-21cert. 

(3)  OMB  Number;  3220-0031. 

(4)  Expimtiort  date  of  current  OMB 
clearance:  2/28/2000. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
Households.  Business  or  other  for-profit. 

(7)  Estimated  annual  number  of 
respondents:  20,600. 

(8)  Total  annual  responses:  20,600. 

(9)  Total  armual  reporting  hours: 
5,150. 

(10)  Collection  description:  The 
collection  obtains  the  information 
needed  to  pay  death  benefits  and 
annuities  due  but  impaid  at  death  under 
the  Railroad  Retirement  Act.  Benefits 
are  paid  to  designated  beneficiaries  or  to 
survivors  in  a  priority  designated  by 
law. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Lori  Scback  (202- 
395-7316).  Office  of  Management  and 


Budget,  Room  10230,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Chuck  Mierxwa, 

Clearance  Officer. 

IFR  Doc.  99-.11627  Filed  12-6-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  written  request,  copies  available 
fr^m;  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Extension;  Rule  18f-3;  SEC  File  No. 
270-385;  OMB  Control  No.  3235-0441 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Section  18(f)(1) '  of  the  Investment 
Company  Act  of  1940  ^  (the  "Investment 
Company  Act")  prohibits  registered 
open-end  management  investment 
companies  ("funds")  from  issuing  any 
senior  security.  Rule  18f-3  under  the 
Act^  exempts  from  section  18(f)(1)  a 
fund  that  issues  multiple  classes  of 
shares  representing  interests  in  the  same 
portfolio  of  securities  (a  "multiple  class 
fund")  if  the  fund  satisfies  the 
conditions  of  the  rule.  In  general,  each 
class  must  differ  in  its  arrangement  for 
shareholder  services  or  distribution  or 
both,  and  must  pay  the  related  expenses 
of  the  different  arrangement. 

The  rule  includes  one  requirement  for 
the  collection  of  information.  A 
multiple  class  fund  must  prepare  and 
fund  directors  must  approve  a  «rritten 
plan  setting  forth  the  separate 
arrangement  and  expense  allocation  of 
each  class,  and  any  related  conversion 
features  or  exchange  privileges  ("rule 
18f-3  plan").  •*  Approval  of  3ie  plan 
must  occur  before  the  fund  issues  any 
shares  of  multiple  classes,  and 
whenever  the  fund  materially  amends 
the  plan.  In  approving  the  plan,  the 
fund  board,  including  a  majority  of  the 
independent  directors,  miist  determine 


that  the  plan  is  in  the  best  interests  of 
each  class  and  the  fund  as  a  whole. 

The  requirement  that  the  fund  prepare 
and  directors  approve  a  written  rule 
18f-3  plan  is  intended  lo  ensure  thai  the 
fund  compiles  information  relevant  to 
the  fairness  of  the  separate  arrangement 
and  expense  allocation  for  each  class, 
and  that  directors  review  and  approve 
the  information.  Without  a  blueprint 
that  highlights  material  differences 
among  classes,  directors  might  not 
perceive  potential  conflicts  of  interests 
when  they  determine  whether  the  plan 
is  in  the  best  interests  of  each  class  and 
the  fund.  In  addition,  the  plan  may  be 
useful  to  Commission  staff  in  reviewing 
the  fund's  compliance  with  the  rule. 

There  are  approximately  550  multiple 
class  fimds.'  Based  on  a  review  of 
typical  rule  18f-3  plans,  the 
Commission's  staff  estimates  that  the 
550  funds  together  make  an  average  of 
275  responses  each  year  to  prepare  and 
approve  a  written  nile  18f-3  plan, 
requiring  approximately  5.5  hours  per 
response,  and  a  total  of  1512.5  burden 
hours  per  year  in  the  aggregate.'  The 
estimated  annual  burden  of  1512.5 
hours  represents  an  increase  of  912.5 
hours  over  the  prior  estimate  of  600 
hours.  The  increase  in  burden  hours  is 
attributable  to  more  accurate  estimates 
of  the  burden  hours  that  reflect 
additional  time  spent  by  professionals 
and  time  spent  by  directors.  The 
estimated  number  of  multiple  class 
funds  has  decreased,  however,  from  600 
to  550. 

The  estimate  of  average  burden  hours 
is  make  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules. 
Complying  with  this  collection  of 
information  requirement  is  necessary  to 
obtain  the  benefit  of  relying  on  mie  i8f- 
3.  Responses  will  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Written  comments  are  invited  on;  (a) 
whether  the  collections  of  information 
are  necessary  for  the  proper 


'  15  u.s  a  B08-ia(fXi). 

MS  U.S.C.  80«. 

M7CPR270.1Bf-a. 

'RuloUf-3(d|. 


'I  This  estimate  is  based  on  data  ftom  Fomi  N- 
SAR.  tlie  semi-annual  repofi  that  Funds  file  with  the 
C;ominissioD. 

1  The  estimate  reflects  the  assumpUon  thai  each 
multiple  class  fund  prepares  and  approves  a  rule 
18f-3  plan  every  two  years  when  issuing  a  new 
class  or  amending  a  plan  (or  that  275  of  all  5S0 
hmds  prepare  and  approve  a  plan  each  year).  The 
estimate  assumes  tiiat  the  time  requUvd  to  prepare 
a  plan  is  3  hours  per  plan  (or  825  hours  for  275 
ftmds  annuallyl.  and  the  time  required  to  approve 
a  plan  is  an  additional  2  5  hours  per  plan  (or  ea7.5 
hours  ibi  275  fiinds  annually.) 


performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility:  (b)  the 
■  accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  hurdeiis  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  5th  Street, 
NW,  Washington.  DC  20549. 

Dated:  Novemtwr  30. 1999. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc  99-31638  Filed  12-6-99: 8:45  ami 
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SEcuRmes  and  exchange 

COMMISSION 

Pnvestment  Company  Act  Release  No. 
24181:812-11534) 

Salomon  Brothers  Asaet  Managentant 
Inc.,  et  al.;  Notice  of  Application 

Dijcember  1.  1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  tmder 
sections  6(c)  and  17fb)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act, 
and  under  section  1 7(d)  of  the  Act  and 
nde  1 7d-l  under  the  Act  to  permit 
certain  joint  transactions. 

APPLICANTS:  Salomon  Brothers  Assets 
Management  Inc.  ( "SBAM").  Salomon 
Brothers  High  Income  Fund  II  Inc. 
( "Fund  "),  Citicorp,  and  Citicorp  North 
America,  Inc.  (""CNAI"'), 
SUMMARY  OF  APPLICATION:  AppUcants 
request  an  order  to  permit  the  Fimd  and 
any  other  registered  closed-end 
management  investment  company  for 
which  SBAM  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  SBAM  serves  as  investment 
adviser  (collectively  with  the  Fund,  the 
""Funds"")  to  enter  into  secured  loan 
transactions  with  a  facility  administered 
by  CNAI.' 


'  AH  nsgistered  investment  companies  thai 
currently  intend  to  rely  on  the  requested  order  an> 
named  as  an  applicant  Any  Fund  that  reliM  on  the 
Coollnued 
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FILING  DATES:  The  application  was  filed 
on  March  11. 1999.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATXm  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  27, 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
a0idavit  or,  by  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiue  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
5th  Street,  NW.  Washington.  DC  20549- 
0609.  SBAM  and  the  Fund,  Seven 
World  Trade  Center.  New  'York,  NY 
10O48;  Citicorp  and  CNAl,  399  Park 
Avenue.  New  York.  NY  10043. 
FOR  FURTHER  INFORMATION  CONTACT:  Anu 
Dubcy,  Senior  Counsel,  at  [202)  942- 
0687,  or  Nadya  Roytblat,  Assistant 
Director,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
hivestment  Company  RegxUation). 
SUPPLEMENTARY  INFORMATWN:  The 
following  is  a  summar)'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Conunission's  Public  Reference  Branch, 
450  5th  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Fund  is  a  Maryland 
corporation  and  a  diversified  closed-end 
management  investment  company 
registered  under  the  Act.  SBAM. 
registered  as  an  investment  adviser 
under  tbe  Investment  Advisers  Act  of 
1940.  serves  as  the  investment  adviser 
to  the  Fund.  SBAM  is  an  indirect, 
wholly-owned  subsidiary  of  Cjtigroup, 
Inc.  ("Citigroup  ").  a  global  financial 
services  oiganization.  Citigroup  is  a 
banking  holding  company  and  is 
wholly-owned  by  Citigroup.  CNAl  is  a 
wholly-owned  subsidiary  of  Citicorp. 
Among  other  activities.  CNAl  is  an 
administrator  of  asset-backed 
commercial  paper  programs. 

2.  The  Fund's  principal  investment 
objective  is  to  maximize  current  income 
by  investing  primarily  in  a  diversified 


order  in  Uie  future  will  comply  with  tba  tRntt  and 
conditions  of  the  application. 


portfolio  of  high  yield  debt  securities 
rated  at  the  time  of  investment  in 
medium  or  lower  rating  categories. 
.Applicants  state  that  the  Fund  has  a 
policy  of  using  leveraging  techniques  to 
seek  higher  returns  for  its  shareholders. 
To  this  end,  tbe  Fund  seeks  to  borrow 
money  at  the  most  desirable  rate 
available,  and  use  the  proceeds  of  the 
borrowings  to  make  investments  with 
the  expectation  of  higher  yield.  The 
Fund  anticipates  that  interest  payments 
on  any  borrowing  of  money  or  issuance 
of  debt  securities  will  reflect  lower, 
short-term  rates  and  tbat  its 
investments,  purchased  witb  borrowed 
money,  will  have  yields  higher  than  the 
cost  of  the  Fund's  borrowings.  The  Fund 
currently  is  using  collateralized  bank 
financing  for  leverage. 

3.  Applicants  request  i^lief  to  permit 
the  Funds  to  obtain  loans  from  a 
commercial  paper  conduit  issuer 
("Conduit")  for  which  CNAl  acts  as 
administrative  agent.  A  loan  from  the 
Conduit  to  a  Fund  will  be  at  an  interest 
rate  equal  to  the  Conduit's  cost  of  fimds 
(i.e.,  the  weighted  average  commercial 
paper  rate  plus  commercial  paper  dealer 
commissions).  The  loan  will  be  secured 
by  Fund  assets  ( "Pledged  Assets  "). 
pledged  for  the  benefit  of  tbe  Conduit, 
CNAl  and  Citicorp,  that  meet  certain 
eligibility  criteria  based  on  a  Fund's 
investment  objectives  and  policies.  The 
loan  facility  will  require  that  the  value 
of  Pledged  Assets  exceed  the 
outstanding  principal  amount  of  the 
loans  made  under  the  loan  facility,  plus 
unpaid  accrued  interest,  by  at  least  200 
percent.  The  Pledged  Assets  will  be 
available  solely  to  secure  repayments  of 
the  loans  made  under  tbe  loan  facility 
to  a  Fund. 

4.  Applicants  state  that  the  proposed 
loan  facility  would  allow  tbe  Fimds  to 
borrow  money  at  an  advantageous 
interest  rate  because  the  Conduit's  cost 
of  funds  is  lower  than  that  of  other 
lenders,  and  this  advantage  will  be 
passed  on  to  tbe  borrowers  from  the 
Conduit,  including  the  Funds.  No  more 
than  10%  of  a  Conduit's  loans  will  be 
made  to  the  Funds.  The  other  borrowers 
will  be  unaffiliated  entities,  including 
unaffiliated  closed-end  funds. 
Applicants  estimate  that  approximately 
5%  of  the  (^nduit's  loans  currently  are 
made  to  unaffiliated  closed-end 
investment  companies  ("closed-end 
funds").  A  Fund  will  have  the  right  to 
terminate  its  participation  in  the  loan 
facility  at  any  time. 

5.  Applicants  state  that  financial 
institutions  ("Liquidity  Providers") 
provide  liquidity  to  a  Conduit  on  a 
transaction-by-transaction  basis  under 
agreements  between  the  Liquidity 
Piroviders  and  the  Conduit.  Applicants 


state  that  the  liquidity  support  is 
additional  assurance  that  the  Conduit's 
commercial  paper  will  be  paid  at 
maturity  notwithstanding  any  credit 
factors  or  other  issues  that  may  affect  a 
borrower  from  the  Conduit.  In 
connection  with  the  proposed  loan 
facility  for  the  Funds,  CNAl  will  serve 
as  the  Liquidity  Provider  to  the  Conduit. 
Citicorp  will  guarantee  CNAl's 
obligations  under  the  loan  facility. 

6.  The  Conduit  at  any  time  and  for 
any  reason  may  (i)  sell  an  outstanding 
loan  to  CNAl  as  Liquidity  Provider,  or 
(ii)  require  CNAl  as  Liquidity  Provider 
to  provide  financing  to  a  Fund  instead 
of  the  Conduit.  Applicants  state  that  this 
arrangement  is  necessary  in  order  for 
the  Conduit's  commercial  paper 
issuances  to  have  high  ratings. 
Applicants  state  that  at  least  90%  of  a 
Conduit's  commercial  paper  will  be 
rated  A-1+/P-1.  The  rate  at  which  CNAl 
as  Liquidity  Provider  would  make  a 
loan  to  a  Fund  would  not  be  as 
favorable  as  that  of  the  Conduit,  but 
would  be  comparable  to  the  rates  on 
secured  lines  of  credit  from  banks. 
Applicants  state  that,  absent  extenuating 
circumstances,  it  is  anticipated  that  a 
Conduit,  rather  than  CNAl  or  another 
Liquidity  Provider,  will  be  the  lender  to 
the  Funds  under  the  loan  facility. 

7.  A  Fund  will  pay  certain  fees  to 
CNAl  in  cormection  with  the  loan 
facility.  These  include  (i)  a  fi.xed 
amount  up-front  for  structiu"ing  the  loan 
facilit)',  (ii)  a  fee  for  administering  the 
loan  facility,  set  as  a  percentage  of  a 
Fund's  outstanding  loans  from  the 
Conduit,  and  (iii)  a  fee  for  CNAl's 
commitment  as  Liquidity  Provider, 
based  on  a  percentage  of  the  unused 
portion  of  CNAl's  commitment. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(2)  of  the  Act  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  that  person,  acting  as 
principal,  from  purchasing  a  security  or 
other  property  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  another  person  to 
include  any  person  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with,  the  other  person, 
and.  in  the  case  of  an  investment 
company,  its  investment  adviser.  Under 
section  2(a)(9)  of  the  Act,  a  person  that 
owns  beneficially  more  than  25%  of  the 
voting  securities  of  a  company  is 
presumed  to  control  the  company. 

2.  Applicants  slate  that,  as  the  Funds' 
investment  adviser,  SBAM  is  an 
affiliated  person  of  the  Funds. 
Applicants  also  state  that  Citicorp  and 
CNAl  are  affiliated  persons  of  SBAM 
because  they  are  imder  the  common 


control  of  Citigroup.  Applicants  state 
that,  as  a  result,  Citicorp  and  CNAl  are 
affiliated  persons  of  an  affiliated  person 
of  the  Funds.  Applicants  state  that  the 
pledge  of  Pledged  Assets  by  a  Fund  in 
coimection  with  the  loan  facility  may 
constitute  a  purchase  by  an  affiliated 
person  of  an  affiliated  person  of  a  Fund 
prohibited  by  section  17(a)(2)  of  the  Act. 

3.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  any 
affiliated  person  of  a  roistered 
investment  company  or  any  affiliated 
person  of  that  person,  acting  as 
principal,  from  effecting  any  transaction 
in  connection  with  any  joint  enterprise 
or  joint  arrangement  in  which  the 
investment  company  participates, 
unless  an  application  regarding  the  joint 
arrangement  has  been  filed  with  the 
Conunission  and  granted  by  order. 
Applicants  state  that  the  loan  facility 
may  constitute  a  joint  arrangement 
between  a  Fund  and  CNAl. 

4.  Section  1 7(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
bom  section  17(a)  if  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching  on 
the  part  of  any  person  concerned,  and 

if  the  proposed  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  concerned  and 
with  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  provides  that  the 
Commission  may  exempt  any  person, 
securitj',  or  transaction  from  any 
provision  of  the  Act  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Under  rule  1 7d- 
1 ,  in  passing  on  applications  for  orders 
under  section  1 7(d),  the  Commission 
must  consider  whether  the  investment 
company's  participation  in  the  joint 
enterprise  or  joint  arrangement  is 
consistent  with  tbe  provisions,  policies, 
and  ptn^oses  of  the  Act  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

5.  Applicants  request  an  order  under 
sections  6(c)  and  1 7(b)  of  the  Act  and 
under  section  17(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  to  permit  the 
Funds  to  participate  in  the  loan  facility. 
Applicants  state  that  borrowing  from  the 
facility  is  designed  to  provide  benefits 
to  the  Funds.  Applicants  assert  that 
there  is  no  express  or  implied 
understanding  between  SBAM  and 
CNAl  or  Citicorp  that  SBAM  will  give 
preference  to  the  loan  facility  in 
selecting  lenders  for  the  Funds. 
Applicants  also  state  that  the 
borrowings  by  a  Fvmd  will  be  on  an 
arms-length  basis  and  on  terms  and 


conditions  similar  to  those  of  any  other 
borrower  bom  a  Conduit.  For  these 
reasons,  applicants  believe  that  the 
requested  relief  meets  the  standards  of 
sections  6(c)  and  1 7(b)  of  the  Act  and 
rule  17d-l  under  the  Act. 

6.  Under  the  proposed  conditions,  a 
Fund's  participation  in  the  facility  will 
be  overseen  and  monitored  by  a  Fund's 
board  of  directors  ("Board"),  including 
a  majority  of  the  directors  who  are  not 
interested  persons  of  the  Fund 
("Disinterested  Directors").  Among 
other  things,  the  Board,  including  a 
majority  of  the  Disinterested  Directors, 
would  be  required  to  determine  that  the 
interest  rale  a  Fund  would  pay  to  a 
Conduit  (i)  would  be  lower  than  that 
available  from  typical  financing  sources 
considered  by  the  Fund,  and  (ii)  would 
not  exceed  the  rate  on  comparable  loans 
by  the  Conduit  to  unaffiliated  closed- 
end  funds.  Before  a  Fund  may  borrow 
from  the  Conduit,  the  Board  also  would 
have  to  consider,  and  compare  to  market 
rates,  the  interest  rate  that  the  Fund  may 
be  required  to  pay  should  the  Conduit 

at  a  later  time  transfer  the  loan  lo  CNAl 
as  the  Liquidity  Provider. 

7.  In  addition,  the  proposed 
conditions  would  require  that  the  fees  a 
Fund  would  pay  to  CNAl  in  connection 
with  the  loan  facility  be  no  higher  than 
similar  fees  paid  by  unaffiliated  closed- 
end  funds.  TTie  Board,  including  a 
majority  of  the  Disinterested  Directors, 
also  would  conduct  quarterly  reviews  of 
a  Fund's  transactions  with  the  loan 
facility,  including  the  terms  of  each 
tran.sacUon,  and  would  be  requited  to 
make  an  annual  re-evaluation  of  a 
Fund's  continued  participation  in  the 
loan  facility.  Should  CNAl  become  the 
lender,  the  Board  wll  have  the  option 
to  terminate  the  Fund's  participation  in 
the  loan  facility. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Loans  by  a  Conduil  to  the  Funds  in 
the  aggregate  will  not  exceed  10%  of  the 
principal  amount  of  the  Conduit's 
outstanding  loans  and  other  assets. 

2.  At  least  90%  of  a  Conduit's 
commercial  paper  will  be  rated  in  the 
category  A-1+  or  P-1. 

3.  A  loan  by  a  Conduit  to  the  Funds 
will  be  at  an  interest  rate  equal  to  the 
Conduit's  cost  of  funds  (i.e.,  the 
weighted  average  commercial  paper  rate 
plus  commercial  paper  dealer 
conunissions). 

4.  Before  a  Fund  may  participate  in 
the  loan  facility,  the  Fund's  Board, 
including  a  majorit>'  of  the  Disinterested 
Directors,  will  detennine  that: 


(a)  participation  in  the  loan  facility  is 
consistent  with  the  Fund's  investment 
objectives  and  policies,  and  is  in  the 
best  interests  of  the  Funds  and  its 
shareholders:  and 

(b)  the  terms  of  the  Fund's 
participation  are  reasonable  and  fair,  do 
not  involve  overreaching,  and  are  no 
less  advantageous  than  those  of  other 
participants. 

5.  Before  a  Fund  may  participate  in 
theioan  facility,  the  Board,  including  a 
majority  of  the  Disinterested  Directors, 
will  adopt  procedtu'es  governing  the 
Fund's  participation  in  the  loan  facility 
( "Procedures").  In  addition  to  any  other 
provisions  the  Board  may  find  necessary- 
or  appropriate  to  be  included  in  the 
Procedures,  the  Procedures  will  require 
that,  before  a  Fund  may  enter  into  a  loan 
transaction  with  a  Conduit,  the  Board, 
including  a  majorit)'  of  the  Disinterested 
Directors,  will  determine  that: 

(a)  the  borrowing  is  in  tbe  best 
interests  of  the  Fund  and  its 
shareholders: 

(b)  the  borrowing  and  pledge  of  assets 
are  consistent  with  the  Fund's 
investment  objectives  and  policies: 

(c)  the  interest  rate  on  the  loan  is 
expected  to  be  lower  than  thai  available 
from  tj'pical  financing  sources 
considered  by  the  Fimd  as  consistent 
with  its  investment  objectives  and 
policies  and  in  the  best  interests  of  its 
shareholders: 

(d)  the  interest  rate  does  not  exceed 
the  rate  on  comparable  loans  by  the 
Conduit  to  closed-end  funds  unaffiliated 
with  Citigroup  in  similar  transactions: 

(e)  the  Fund  asset  eligibilit>"  criteria 
are  consistent  with  the  Fund's 
investment  objectives  and  policies  and 
the  Fund's  investments  consistent  with 
the  eligibility  criteria  will  bo  in  the  best 
interests  of  the  Fund  and  its 
shareholders: 

(f)  any  fee  that  the  Fund  will  be 
required  to  pay  to  CNAl  for  structuring 
and  administering  the  loan  facility  will 
be  in  the  aggregate  no  higher  than  the 
percentage  amount  of  similar  fees  paid 
by  other  closed-end  funds  with  similar 
investment  objectives  and  policies  that 
are  unaffiliated  with  Citigroup  in 
similar  transactions  (taking  into  accoiml 
the  interest  rate  paid  on  the  loans  by 
these  fimds)  with  a  Conduit: 

(g)  any  fee  that  the  Fund  will  be 
required  to  pay  CNAl  as  a  percentage  of 
CNAl's  unused  loan  commitment  as 
Liquidity  Provider  will  be  no  higher 
than  the  percentage  amounts  paid  by 
luiaffiliated  closed-end  funds  with 
similar  investment  objectives  and 
policies  to  a  Liquidity  Provider  for  the 
six  month  period  before  a  loan 
tiansac:tion  with  a  Conduit  or  to  an 
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unaffiliated  Liquidity  I^vider  that 
participates  in  the  loan  facility:  and 

(h|  the  interest  rate  that  may  be  paid 
to  CNAI  as  Liquidity  Provider  is 
expected  to  be  no  higher  thar.  that 
available  for  secured  lines  of  credit  from 
typical  financial  sources  for  similar 
transactions  considered  by  the  Fund  as 
consistent  with  its  objectives  and 
policies  and  in  the  best  interests  of 
shareholders. 

6.  If  a  Conduit  determines  (i)  to 
require  CNAI  as  Liquidity  Provider  to 
acquire  from  the  Conduit  outstanding 
loans  made  to  a  Fund,  or  (ii)  not  to 
extend  additional  loans  to  a  Fund  but 
require  CNAI  as  the  Liquidity  Provider 
to  do  so.  the  Board,  including  a  majority 
of  the  Disinterested  Directors,  vrill  be 
notified  promptly.  As  soon  as 
practicable,  the  Board,  including  a 
majority  of  the  Disinterested  Directors, 
must  determine  whether  it  is  in  the  best 
interests  of  a  Fund  and  its  shareholders 
to  continue  to  participate  in  the  loan 
facility  or  to  terminate  its  participation 
in  the  loan  facility  in  accordance  with 
its  terms  and.  if  applicable,  refinance 
the  loans  with  proceeds  from  alternative 
sources.  In  determining  that  it  is  in  the 
best  interests  of  a  Fund  and  its 
shareholders  to  participate  in  the  loan 
facility,  the  Board  shall  find  that  the 
interest  rate  paid  to  CNAI  as  Liquidity 
Provider  (i)  is  no  higher  than  that 
available  for  secured  lines  of  credit  &om 
typical  financial  sources  for  similar 
transactions  that  are  considered  by  the 
Fund  as  consistent  with  it  objectives 
and  policies  and  in  the  best  interests  of 
shareholders  and  (ii)  does  not  exceed 
the  interest  rate  on  comparable  loans 
made  by  CNAI  to  closed-end  funds 
unaffiliated  with  Citigroup  in  similar 
transactions. 

7.  In  making  the  determinations 
referred  to  in  conditions  5(c),  5(h)  and 

6  above,  the  Board  will  consider  interest 
rate  quotes  from  at  least  three  loan 
facilities  or  other  alternative  financing 
sources  unaffiliated  with  Citigroup. 

8.  At  each  regular  quarterly  meeting, 
the  Board,  including  a  majority  of  the 
Disinterested  Directors,  will  (a)  review  a 
Fund's  loan  transactions  with  the  loan 
facility  during  the  preceding  quarter, 
including  the  terms  of  each  transaction: 
and  (b)  determine  whether  the 
transactions  were  effected  in 
compliance  with  the  Procedures  and  the 
terms  and  conditions  of  this  order.  At 
least  annually,  the  Board,  including  a 
majority  of  the  Disinterested  Directors, 
will  (a)  make  the  determinations 
concerning  a  Fund's  continued 
participation  in  the  loan  facility 
required  in  condition  4  above:  and  (b) 
approve  such  changes  to  the  procedures 
as  it  deems  necessary  or  appropriate. 


9.  The  Funds  will  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
Procedures  and  any  modifications  to  the 
Procedures.  The  Funds  will  maintain 
and  preserve  for  a  period  of  not  less 
than  six  years  from  the  end  of  the  fiscal 
year  in  which  any  transaction  with  the 
loan  facility  occurred,  the  first  two  years 
in  an  easily  accessible  place,  (a)  a 
written  record  of  each  transaction 
setting  forth  a  description  of  the  terms 
of  the  transaction,  including  the 
amount,  the  maturity,  and  the  rate  of 
interest  on  the  loan,  and  (b)  all 
information  upon  which  the 
determinations  required  by  these 
conditions  were  made. 

By  the  Commission. 
lonathan  G.  Kalz, 
Secretary. 
IFR  Doc.  99-31637  Filed  12-6-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-42185:  File  No.  SR-NASO- 
99-54] 

S«<f-Ragulatory  Organizations:  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Daalers,  Inc.  Creating  a  Voluntary 
Single  Arbitrator  Pilot  Program 

November  30.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  October 
5. 1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ( "NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary  NASD  Regulation, 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1.  II, 
and  in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  On 
November  26, 1999,  NASD  Regulation 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  of  the  rule 
change,  as  amended,  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


■  15  U.S  C.  7ll5(b)(ll. 

M7CFR  240.196-4 

>  See  letter  from  Alden  S.  AdkjfU.  Senior  Vice 
PnwideDt  and  General  Counsel.  NASD  ReguUliao. 
to  ICatherlne  A.  England.  Aasislant  Director. 
Division  of  Market  Regulation  ("Division"). 
Conunlssioo.  dated  November  24.  1999.  In 
.Amendment  No.  1.  NASD  Regulation  made  changei; 
to  clarify  certain  aspects  of  the  proposal 
("Amendment  Na  1"}. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  amend 
the  Code  of  Arbitration  Procedure  of  the 
NASD  to  implement  a  voluntary  single 
arbitrator  pilot  program.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  Rule  10337  contains  all  new 
language. 

Rules  of  the  Association 

1000.  Code  of  Arbitration  Procedure 


10337.  Single  Arbitrator  Pilot  Program 

This  Rule  allows  parties  urith  claims 
of  $50,000.01  to  S200.000  to  select  a 
single  arbitrator  to  hear  Iheir  cases, 
rather  than  the  panel  of  three  arbitrators 
they  would  otherwise  select.  This  Pilot 
Program  is  voluntary,  and  includes 
provisions  that  allow  the  parties  to 
communicate  directly  with  the 
arbitrators  imder  certain  conditions.  The 
Pilot  Program  should  result  in  lower 
arbitration  fees  and  quicker  resolution 
of  arbitration  claims  for  participants. 

(a)  Claims  Eligible  for  Single  Arbitrator 
Pilot  Program 

(1)  Claims  arising  between  a  customer 
and  an  associated  person  or  a  member 
for  amounts  from  $50,000.01  to 
S200.000.  including  damages,  interest, 
costs,  and  attorneys'  fees,  will  be 
eligible  to  be  heard  by  a  single  arbitrator 
pursuant  to  this  Rule  ("Pilot  Program"), 
except  as  provided  in  paragraph  (a)(2)  or 
(b)(3)  below. 

(2)  Claims  that  include  a  request  for 
ptmitive  damages  will  not  be  eligible  for 
the  Pilot  Program  imless  all  parties 
agree. 

(b)  Arbitrator  Selection  Procedure 

(1)  After  parties  receive  notice  that  a 
panel  of  three  arbitrators  has  been 
selected  for  their  case,  as  provided  in  ' 
Rule  10308,  the  parties  may  agree  to 
have  one  of  the  arbitrators  serve  as  the 
single  arbitrator  who  will  bear  their 
case, 

(2)  The  parties  shall  have  15  days 
from  the  date  the  Director  sends  notice 
of  the  names  of  the  arbitrators  to  agree 
on  a  single  arbitrator.  This  15-day 
period  vrill  run  concurrently  with  the 
time  period  to  select  a  chairperson 
under  Rule  10308(c)(5). 

(3)  If  the  parties  do  not  agree  to  have 
one  of  the  arbitrators  serve  as  the  single 
arbitrator,  then  the  claim  will  not  be 
eligible  for  the  Pilot  Program  and  will 
proceed  instead  under  the  usual 
procedures  of  Rule  10308. 


(c)  Commimications  With  Arbitrators 

(1)  Parties  may  send  written  materials, 
including  information  requests  and 
motions,  directly  to  the  single  arbitrator, 
provided  that  copies  of  such  materials 
are  sent  simultaneously  and  in  the  same 
manner  to  all  parties  and  to  the  Director. 
Parties  shall  send  the  Director, 
arbitrator,  and  all  parties  proof  of 
service  of  such  written  materials, 
indicating  the  time,  date,  and  marmer  of 
service  upon  the  artibtrator  and  all 
parties.  Service  by  mail  is  complete 
upon  mailing.  If  the  arbitrator  and  all 
parties  agree,  written  materials  may  be 
served  electronically. 

(2)  If  the  arbitrator  agrees,  parties  may 
initiate  conference  calls  with  the 
arbitrator,  provided  that  all  parties  are 
on  the  line  before  the  arbitrator  joins  the 
call.  At  the  discretion  of  the  arbitrator, 
such  conference  calls  may  be  tape 
recorded. 

(3)  The  arbitrator  may  initiate 
conference  calls  with  the  parties, 
provided  all  parties  are  on  the  line 
before  the  conference  begins.  At  the 
discretion  of  the  arbitrator,  such 
conference  calls  may  be  tape  recorded. 

(4)  Parties  may  not  communicate 
orally  with  the  arbitrator  unless  all 
parties  are  present. 

(d) Fees 

(1)  Filing  fees,  member  surcharges, 
and  process  fees  for  the  Pilot  Program 
will  be  the  same  as  in  Rules  10332  and 
10333. 

(2)  Hearing  session  deposits  for  the 
Pilot  Program  are  as  follows: 

(A)  Hearing  session  deposits  for 
claims  of  S50.000.01  to  SIOO.OOO  will  be 
$550  per  session. 

CB)  Hearing  session  deposits  for 
claims  of  $100,000.01  to  $200,000  will 
be  $750  per  session. 

(C)  The  fonun  fee  for  a  telephone  pre- 
hearing conference  call  with  the 
arbitrator  will  be  S450. 

(e)  Awards 

The  single  arbitrator  may  not  award 
the  parties  more  than  a  total  of 
$200,000,  including  damages,  interest, 
costs,  and  attorneys'  fees,  unless  all 
parties  agree  that  the  arbitrator  may 
award  a  larger  amoimt.  In  addition,  the 
arbitrator  shall  allocate  forum  fees  to  the 
parties  as  provided  in  Rule  10332(c). 

(f)  Applicability  of  Code 

Except  as  provided  in  this  Rule,  the 
remaining  provisions  of  the  Code  will 
apply  to  the  Pilot  Program. 

(g)  Temporary  Effectiveness 

This  Rule  shall  remain  in  effect  imtil 
(two  years  after  effective  date). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation  proposes  to 
implement  a  two-year  voluntary  pilot 
arbitration  program  in  which  parties 
may  choose  to  use  a  single  arbitrator  for 
cases  involving  claims  of  $50,000.01  to 
$200,000.  which  would  otherwise 
require  three  arbitrators. 

Background 

In  developing  a  proposal  to  provide 
parties  in  a  public  customer  case  with 
the  alternative  of  a  single  arbitrator  at  a 
reduced  cost,  NASD  Regulation  sought 
feedback  from  the  Public  Investors 
Arbitration  Bar  Association,  the 
Securities  Industry  Association  and  the 
NASD's  Small  Firm  Advisory  Board  to 
determine  if  investors  and  the  industrj' 
would  support  such  a  program.  After 
evaluating  the  feedback  provided, 
NASD  Regulation  decided  to  offer,  on  a 
trial  basis,  an  optional  modification  of 
current  Neutral  List  Selection  System 
("NLSS  ")  procedures.  NLSS  is  a 
computerized  program  developed  to 
generate  lists  of  arbitrators  ("neutrals") 
for  selection  by  the  parties.  The  program 
is  the  foimdation  for  the  NASD's 
recently  adopted  list  selection  rule.  Rule 
10308,  which  was  approved  by  the  SEC 
effective  November  17. 1998.4 

Description  of  Proposed  Amendments 

The  proposed  rule  change  adds  a  new 
Rule,  proposed  to  be  numbered  as  Rule 
10337,  entitled  Single  Arbitrator  Pilot 
Program  ("Pilot  Program"),  which  will 
be  effective  for  a  two-year  period.  The 
introductory  language  e.>cplains  in 
simple  terms  that  the  rule  will  allow 
parties  with  claims  of  $50,000.01  to 


$200,000  to  select  a  single  arbitrator  to 
hear  their  cases,  rather  than  the  panel  of 
three  arbitrators  they  would  otherwise 
seletrt.  The  introduf:tory  language  also 
indicates  that  the  program  is  voluntary" 
and  that  it  will  allow  the  parties  to 
commimicate  directly  wth  the 
arbitrators  under  certain  conditions. 
Finally,  the  introductory  language  states 
that  the  program  should  result  in  lower 
arbitration  fees  and  quicker  resolution 
of  arbitration  claims  for  participants. 

Amount  in  Controversy/Punitive 
Damages 

Proposed  paragraph  (a)ll)  describes 
the  types  of  claims  that  are  eligible  for 
the  Program.  It  sales  that  claims  arising 
between  a  customer  and  an  associated 
person  or  a  member  are  eligible  for  the 
Program.  The  Program  will  not  be 
available  for  the  resolution  of 
emplo\-menl  disputes  or  other  intra- 
industry  disputes.  The  Pilot  Program 
will  be  limited  to  claims  seeking 
between  $50,000.01  and  S200.000.  The 
minimum  number  was  chosen  because 
a  single  arbitrator  is  already  generally 
prescribed  by  Rule  10308fb)(1)(A)  for 
claims  of  up  to  $500,000  Interest, 
attorneys"  fees,  and  other  costs  will  be 
included  within  the  Pilots  S200.000 
claim  limitation.  All  types  of  claims  by 
all  parties,  including  any  counlerclainis. 
third-party  claims,  and  cross-claims, 
would  be  counted  in  the  $200,000 
limitation,  although  NASD  Regulation 
anticipates  that  most  cases  handled  by 
the  Pilot  Program  will  be  relatively 
.straight  forward.  The  arbitrator  will 
allocate  fonmi  fees  to  the  parties,  as 
already  provided  in  the  Code,  in 
addition  to  the  amount  of  the  award. 
This  means  that  fonun  fees  will  not  be 
counted  in  the  $200,000  limitation. 
Paragraph  (a)(2)  provides  that  the 
Pilot  Program  will  exclude  any  case 
seeking  punitive  damages  unless  all  of 
the  parties  in  such  a  case  request  a 
single  arbitrator, 

/Arbitrator  Selection  Process 

In  the  normal  arbitrator  selection 
process,  parties  are  given  lists  of 
po.ssible  arbitrators  as  provided  in  Rule 
10308.  Parties  then  may  strike  one  or 
more  of  the  arbitrators  and  rank  any 
remaining  arbitrators.  Using  NLSS. 
NASD  Regulation  then  consolidates  the 
parties'  lists  and  prepares  a  list  of  three 
arbitrators  who  have  been  selected  for 
the  case.*  After  parties  receive  notice 


*  See  Exchange  Act  Release  No.  40555  (Oct-  14. 
1998).  62  FR  56670  (Oct.  22.  1998)  (File  No.  SR- 
NASD-98-48):  Encbange  Act  Release  No.  40556 
(Oct  14.  1998).  63  FR  56957  (Oct.  23.  199«)  (File 
No.  SR-NASO-9S-64I. 


^  If  the  number  of  arbilralors  available  to  serve 
btnn  the  consolidated  list  is  not  sufficient  to  Bli  a 
panel.  NASD  Regulation  staff  will  select  one  or 
more  aitiitretots  to  complete  the  panel.  Rule 
1030e(c)l4KB).  Information  about  such  arbitrators 
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that  a  panel  of  three  arbitrators  has  been 
selected,  rule  10308(bl(S)  provides  that 
they  have  15  days  in  which  to  select  a 
chairperson.  At  this  point,  NASD 
Regulation  proposes  that  its  staff  will 
inform  the  parties  of  the  terms  of  the 
voluntary  Pilot  F»rogram  if  their  case 
appears  to  fit  the  criteria  for  the  Pilot 
Program.*^  As  provided  in  proposed 
paragraph  (bKl).  parties  then  can 
determine  whether  they  want  to  choose 
one  of  their  three  selected  arbitrators  to 
serve  as  the  single  arbitrator  in  the  Pilot 
Program. 

This  method  was  chosen  because, 
based  on  user  feedback,  it  appeared  that 
parties  would  not  be  willing  to  use  the 
Pilot  Program  unless  they  knew  in 
advance  who  the  single  arbitrator  would 
be.  Under  the  proposed  rule  change,  the 
parties  will  have  background 
information  on  the  potential  panel 
members  and  will  be  able  to  make  an 
informed  decision  as  to  whether  to 
proceed  with  a  single  arbitrator.  Because 
the  parties  may  choose  any  one  of  the 
three  arbitrators,  it  is  possible  that  the 
single  arbitrator  will  not  be  a  public 
arbitrator.  That  person  will,  however,  be 
a  person  a^^ed  to  by  all  parties. 

Paragraph  (b)(2)  provides  that  parties 
will  have  15  days  from  the  date  the 
director  sends  notice  of  the  names  of  the 
arbitrators  to  agree  on  a  single  arbitrator. 
This  15-day  period  will  run 
concurrently  with  the  time  period  to 
select  a  chairperson  under  Rule 
10308(c)(5).  It  is  expected  that  the 
arbitrator  who  would  have  been  chosen 
as  the  chairperson  is  most  likely  the 
same  person  who  will  be  chosen  as  the 
single  arbitrator.  Thus,  if  the  parties 
decide  not  to  proceed  in  the  Pilot 
Program,  they  can  proceed  under 
normal  procedures  without  delay. 

If  the  parties  do  not  agree  on  a  single 
arbitrator,  paragraph  (b)(3)  provides  that 
the  case  will  proceed  under  normal 
NLSS  procedures  with  three  arbitrators. 

Cominiinication  With  Arbitrators 

Unlike  the  procedures  normally  used, 
the  Pilot  Program  will  allow  parties  to 
communicate  directly  without  NASD 
Regulation  staff  involvement.  To 
expedite  case  resolution,  proposed 
paragraph  (c)(1)  provides  that  the 
parties  will  be  permitted  to  send  written 
materials,  including  information 
(discovery)  requests  and  motions, 
directly  to  the  selected  arbitrator.  Copies 


of  such  materials  must  be  sent 
simultaneously  and  in  the  same  manner 
to  all  parties '  and  to  the  Director. 
Parties  also  must  send  the  Director, 
arbitrator,  and  all  parties  proof  of 
service  of  such  written  materials, 
indicating  the  time.  date,  and  manner  of 
service  upon  the  arbitrator  and  all 
parties.  No  particular  format  is 
prescribed;  parties  may  use  the  same 
type  of  Certificate  of  Service  used  in 
state  or  federal  courts  or  another  format 
that  includes  the  necessar>'  information 
(including  the  address  to  which  the 
materials  were  sent).  As  is  true  under 
the  Federal  Rules  of  Civil  Procedure," 
service  by  mail  is  complete  upon 
mailing. 

For  purposes  of  the  proposed  rule, 
"mailing"  might  include  depositing  the 
materials  in  a  facility  of  the  United 
States  Postal  Service  or  sending  them  by 
means  of  a  messenger  or  overnight 
dehvery  service.  If  the  arbitrator  and  all 
parties  agree,  written  materials  may  be 
served  by  facsimile  (fax)  or  other 
electronic  means.  Such  agreement  might 
be  given  at  the  point  of  entry  into  the 
Pilot  Program  or  at  any  time  thereafter 
by  providing  an  electronic  mail  (E-mail) 
address  or  a  facsimile  number.  Once 
such  agreement  is  given,  it  will  be 
presumed  to  continue  unless  the 
arbitrator  and  parties  are  notified 
otherwise.  If  the  arbitrator  or  any  party 
does  not  have  access  to  an  electronic 
means  of  communication,  then  such 
means  may  not  be  used. 

Proposed  paragraph  (c)(2)  provides 
that,  if  the  arbitrator  agrees,  parties  may 
initiate  conference  calls  with  the 
arbitrator,  provided  that  all  parties  are 
on  the  line  before  the  arbitrator  joins  the 
call.'  Similarly,  paragraph  (c)(3) 
provides  that  the  arbitrator  may  initiate 
conference  calls  with  the  parties, 
provided  all  parties  are  on  the  line 
before  the  conference  begins. 

At  the  discretion  of  the  arbitrator, 
conference  calls  may  be  tape  recorded. 
The  current  practice  for  taping  pre- 
hearing conference  calls  will  be 
followed  for  taping  conference  calls 
under  the  Pilot  Program.  That  practice 
is  that  the  person  wishing  to  tape  record 
the  call  notifies  NASD  Regulations  staff 
in  advance,  and  arrangements  are  made 
either  to  (i)  use  tape  recording 


will  be  sent  to  the  parties,  wbo  may  obfect  as 
provided  in  njle  1030a(d)(1). 

■■  pailies  may  bave  raceived  information  about  thf> 
Pilot  Program  earlier  in  tbe  process,  and  if  so.  tbey 
will  be  reminded  that  tbis  option  is  available.  If 
approved,  the  proposal  provides  for  a  delay  in  the 
affective  date  of  the  pilot  so  that  parties  can  iMcome 
familiar  with  the  program. 


'  Since  parties  may  bo  n^presented  by  counsel  at 
any  stage  of  an  N.ASD  arbitration  proceeding  {see 
Rule  103161.  service  upon  a  party's  counsel  of 
record  will  be  considered  to  bo  service  on  the  party. 

•SeeFed.  HCiv.  P.  5(bl. 

»  Under  paragraph  (d)(2HC).  fees  for  pro-haaring 
telephone  conference  calls  will  be  capped  at  S450 
as  they  are  in  Rule  I0332(k).  To  the  extent  that  such 
calls  resolve  issues  relating  to  timing,  motions. 
witnesses,  or  discovery,  they  ultimately  may  save 
tlte  parties  time  and  expense  by  expediting  tbe 
bearing  process. 


equipment  operated  by  the  arbitrator  or 
an  NASD  Regulation  staff  member,  or 
(ii)  have  the  conference  operator  tape 
record  the  call.  The  cost  of  tape 
recording  the  conference  call  may  be 
allocated  to  one  or  more  parties  by  the 
arbitrator  at  the  conclusion  of  the  case, 
as  provided  in  Rule  10332(c). 
Alternatively,  the  arbitrator  may  direct 
one  of  the  parties  to  prepare  a  written 
summary'  of  the  decisions  reached 
during  the  call,  and  send  the  summary' 
by  facsimile  to  the  arbitrator  and  all 
parties  within  a  short  period  of  time 
(normally  24  hours)  while  memories  are 
still  fiesh. 

Paragraph  (c)(4)  states  that  parties 
may.  not  communicate  orally  with  the 
arbitrator  unless  all  parties  are  present. 

Paragraph  (c)  thus  provides  for 
flexibility  and  yet  ensures  that  there  are 
no  improper  ex  parte  contacts  between 
the  arbitrator  and  tbe  parties. 

Filing  Fees.  Member  surcharges,  and 
Hearing  Session  Deposits 

Filing  fees,  member  siucharges,  and 
member  processing  fees  will  not  change 
under  the  Pilot  Program.  Rather, 
proposed  paragraph  (d)(1)  provides  that 
such  fees  will  be  the  same  as  in  Rules 
10332  and  10333.  However,  hearing 
session  fees  will  be  reduced  in  the  Pilot 
Program  to  reflect  lower  arbitrator 
honoraria  (payments)  and  other  costs. 
The  fee  for  a  pre-hearing  conference  call 
with  an  arbitrator  will  be  the  same  as  at 
present.  $450.  Specifically: 

•  Paragraph  (d)(2)(A)  provides  that, 
for  claims  of  S50.000.01  to  SIOO.000.00. 
hearing  session  fees  imder  the  Pilot 
Program  will  be  S550  per  session  or 
SI, 100  per  typical  two  session  day.  The 
new  fee  structure  represents  a  reduction 
of  S200  per  session  for  the  parties  as 
compared  with  normal  case  procedures 
(or  a  $400  reduction  per  typical  two 
session  day). 

•  Paragraph  (d)(2)(B)  provides  that, 
for  claims  of  SlOO.OOO.Ol  to 
$200,000.00.  hearing  session  fees  under 
the  Pilot  Program  will  be  $750  per 
session  or  SI. 500  per  typical  two 
session  day.  The  new  fee  structure 
represents  a  reduction  of  $375  per 
session  for  the  parties  as  compared  with 
normal  case  procediues  (or  a  $750 
reduction  per  typical  two  session  day). 

•  Paragraph  (d)(2)(C)  provides  that 
the  fee  for  a  pre-hearing  conference  call 
with  the  arbitrator  will  be  $450.  This  fee 
does  not  vary  with  the  amount  of  the 
claim. 

NASD  Regulation  can  afford  to  pass 
on  to  parties  the  above  savings  in 
hearing  session  fees  because  the  use  of 
a  single  arbitrator  rather  than  three 
arbitrators  will  result  in  savings  in  the 


honoraria  paid  to  arbitrators. '".Some 
costs  are  fixed,  however,  regardless  of 
the  size  of  the  panel,  since  a  tentative 
panel  of  three  arbitrators  will  be 
selected  before  parties  decide  on  a 
single  arbitrator,  the  cost  of  the 
arbitrator  selection  process  will  remain 
the  same  as  if  a  three-arbitrator  panel 
were  to  be  used.  Such  costs  include: 
production  of  a  list  of  up  to  15  possible 
arbitrators  (referred  to  herein  as 
"potential  arbitrators")  from  which  the 
parties  may  select  the  initial  panel  of 
three  arbitrators,  preparation  and 
mailing  of  additional  information 
concerning  potential  arbitrators  (if 
requested),  gathering  and  mailing  of  the 
five  most  recent  awards  rendered  by 
each  of  the  potential  arbitrators,  staff    * 
review  of  potential  arbitrators  for 
conflicts  of  interest  specific  to  the 
pending  case.  Central  Registration 
Depository  (CRD)  background  checks  on 
any  potential  arbitrators  who  have 
worked  in  the  securities  industry, 
consolidation  and  ranking  of  potential 
arbitrators,  contacting  the  potential 
arbitrators  to  determine  their 
availability,  and.  if  a  single  arbitrator  is 
chosen  under  the  Pilot  Program, 
notifying  two  of  the  final  three 
arbitrators  that  they  will  not  be  needed. 

In  addition,  many  fixed  costs  of 
holding  hearings  will  also  be  the  same, 
regardless  of  whether  the  panel  consists 
of  three  arbitrators  or  one.  These  costs 
include  hearing  room  usage  costs 
(which  may  include  rental  fees  for 
commercial  facilities  or  reimbursement 
to  the  NASD  for  use  of  NASD  office 
space),  and  staff  time  and  travel 
expenses  (if  staff  attend  the  hearing). 
For  these  reasons.  NASD  Regulation 
believes  the  proposed  fees  for  the  single 
arbitrator  program  are  fair  and 
reasonable. 

Limitations  on  the  Amount  of  the  Award 

Proposed  paragraph  (e)  provides  that 
the  single  arbitrator  may  not  award  the 
parties  more  than  a  total  of  $200,000, 
including  damages,  interest,  costs,  and 
attorneys'  fees,  unless  all  parties  agree 
that  the  arbitrator  may  award  a  larger 
amoimt.  In  addition,  the  arbitrator  will 
allocate  fonun  fees  to  the  parties  as 
provided  in  rule  10332(c).  Therefore, 
parties  will  want  to  evaluate  their 
claims  carefully  to  ensure  that  they  fit 
within  the  parameters  of  the  Pilot 
Program. 

In  the  unlikely  event  that,  during  the 
course  of  the'arbitration,  a  claimant 


learns  of  information  that  leads  the 
claimant  to  believe  there  are  additional 
claims,  or  higher  claims  than  originally 
made,  which  would  raise  the  total 
amount  in  controversy  over  the 
$200,000  maximum,  the  claimant  has 
the  option  of  (i)  asking  the  arbitrator  to 
dismiss  the  case  without  proiudice 
under  rule  10305  and,  if  that  request  is 
granted,  re-filing  the  revised  claim  as  a 
regular,  three-arbitrator  case."  or  (ii) 
asking  the  other  parties  to  stipulate  thai 
the  single  arbitrator  mav  award  more 
than  $200,000.  NASD  Regulation  does 
not  anticipate  that  such  issues  will  arise 
with  any  frequency. 

To  assist  parties  in  understanding  the 
proposed  rule  change.  NADS  Regulation 
staff  is  preparing  informational  material 
that  will  be  given  to  parties,  most  likely 
when  the  claim  is  ser\'ed  and  again 
when  the  list  of  appointed  arbitrators  is 
mailed,  so  that  parties  can  make  an 
informed  decision  as  to  whether  their 
case  is  appropriate  for  the  Pilot    - 
Program.  In  addition,  training  material 
regarding  the  Pilot  Program  will  be 
given  to  arbitrators  who  are  selected  to 
serve  as  single  arbitrators  under  the 
Pilot  Program. 

Applicability  of  Code 

Proposed  paragraph  (0  of  the  Rule 
provides  that,  except  as  provided  in  this 
rule,  the  remaining  provisions  of  the 
Code  will  apply  to  the  Pilot  Program. 
This  means  that  the  normal  arbitration 
rules  and  procedures  will  apply  unless 
they  are  specifically  supersetled  in  the 
proposed  rule. 

Duration  of  Pilot  Program 

Paragraph  (g)  provides  that  the 
proposed  nde  will  remain  in  effect  until 
two  years  after  the  effective  date.  Prior 
to  the  expiration  of  the  Pilot  Program. 
NASD  Regulation  may  decide  to  extend 
the  Program,  and  would  then  request 
SEC  approval  for  an  extension.  NASD 
Regulation  staff  will  develop  an 
evaluation  form  to  solicit  feedback  from 
Pilot  participants.  This  feedback  will  be 
used  to  consider  whether  to  continue  or 
terminate  the  Pilot,  or  whether 
additional  refinements  to  the  Pilot  are 
necessary. 

Benefits  to  Customers  and  the  Securities 
Industry 

Under  the  Pilot  Program,  the  parties 
have  full  control  over  the  single 
arbitrator  selection  process.  They  may 


'"  For  each  bearing  session.  NASD  Regulation 
will  save  S400  in  arbitrator  honoraria.  Oinversation 
between  Linda  rienberg.  Executive  Vice  President. 
NASD  Regulation,  and  Joseph  P.  Corcoran. 
Atlomev.  Division.  Commission  on  November  29, 
1999. 


*'rule  1030S(a)  provides  that  arbitrators  may 
dismiss  a  proceeding  at  the  reijuest  of  a  party  or  on 
the  arbitrators'  own  initiative.  Therefore,  the  single 
irbitrelor  has  the  discretion  to  determine  whether 
or  not  to  grant  a  request  for  dismissal.  Rule  10305tcl 
provides  that  artjitrators  shall  dismiss  a  proceeding 
at  the  ioiot  request  of  all  the  parties. 


agree  to  select  either  a  public  arbitrator 
or  an  industry  arbitrator  to  preside  as 
the  single  arbitrator.  In  addition,  the 
parties'  hearing  session  costs  will  be 
reduced.  Scheduling  of  pre-hearing 
conferences  and  hearing  dates  will  be 
easier  with  a  single  arbitrator.  Parties 
may  file  discovery  requests  and  motions 
directly  with  the  assigned  artntrator, 
which  will  eliminate  delay.  Parties  also 
will  be  permitted  to  contact  the 
arbitrators  for  conference  calls  at  the 
convenience  of  the  parties  and  arbitrator 
without  the  involvement  of  NASD 
Regulation  staff. 

Effective  Date 

The  NASD  will  announce  the 
effective  date  of  the  proposed  nde 
change  in  a  Notice  to  Members  to  be 
published  no  laier  than  60  days 
following  Commission  approval.  The 
effective  date  will  be  30  days  following 
publication  of  the  Notice  to  Members 
announcing  Commission  approval. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  "  of 
the  Act.  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  will  protect  investors  and 
the  public  interest  by  providing  a 
streamlined  and  less  expensive 
voluntary  alternative  for  arbitration 
claims  that  meet  the  Pilot  Program 
criteria. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  beUeve 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  liar 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
i«thin  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 


- 15  II.S.C  78o-3(b)(81. 
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days  of  such  date  if  it  Suds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretar)'. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W..  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-54  and  should  be 
submitted  by  December  28. 1999. 

For  the  Cominission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
lonathan  G.  Katz. 
Secretary. 

(FR  Doc.  99-31639  Filed  12-6-99;  8:45  am) 
aauHG  CODE  iaio-oi-i« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42191;  File  No.  SR-NASD- 
39-02] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  the  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Application  of  Certain  NASD  Rules  to 
Limited  Offerings  Under  SEC  Rule  504, 
Securities  Exempted  Under  the 
Securities  Exchange  Act  of  1934,  and 
Intra-State-Only  Offerings 

December  1. 1999. 

I.  IntroductioD 

On  January  13. 1999.  the  National 
Association  of  Sectuities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,-  a 
proposed  rule  change  to  amend  certain 
NASD  rules  to  clarify  how  they  apply  to 
offerings  of  seciuities  made  in  reliance 
on  the  limited  offering  exemption  from 
registration  set  forth  in  Rule  504  of 
Regulation  D.^  and  to  make  other 
changes.  NASD  Regulation  amended  the 
proposed  rule  change  on  May  24. 1999. ■• 

The  Commission  published  notice  of 
the  proposed  rule  change  in  the  Federal 
Register  on  June  18.  1999.^  The 
Commission  received  no  comments. 
NASD  Regulation  filed  a  second 
amendment  on  November  1, 1999.*  For 


the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  as  amended. 

n.  Description  of  the  Proposal 

NASD  Regulation  proposes  to  change 
NASD  rules  in  three  principal  ways. 
Most  significantly.  NASD  Regulations 
proposes  to  modify  several  NASD  rules 
to  clarify  when  they  apply  to  offerings 
of  securities  made  in  reliance  on  the 
exemption  from  registration  for  limited 
offerings  that  is  set  forth  in  Rule  504  of 
Regulation  D. 

NASD  Regulation  also  proposes  to 
modify  the  Corporate  Financing  Rule, 
Rule  2710.  to  clarify  that  it  applies  to  all 
offerings  subject  to  the  intra-state 
aKemption  set  forth  in  Section  3(a)(ll) 
of  the  Securities  Act  of  1933 
("Securities  Act")." 

NASD  Regulation  proposes  to  modify 
the  Conflicts  of  Interest  Rule.  Rule  2720. 
to  clarify  that  it  does  not  apply  to 
securities  exempted  under  Section 
3(a)(12)oftheAct.» 

Beyond  those  changes.  NASD 
Regulation  also  proposes  to  modify 
these  rules  to  make  them  consistent  in 
form  and  easier  to  read. 

A.  Application  of  Rule  504  Offerings  to 
NASD  Rules 

Earlier  this  year,  the  Commission 
modified  Rule  504  of  Regulation  D. 
which  exempts  certain  limited-size 
offerings  of  securities  from  Securities 
Act  registration  requirements.'  As 
amended,  all  Rule  504  offerings  are 
subject  to  Rule  502(cJ  limitations  on  the 
manner  of  offering '°  and  to  Rule  502(dl 
limitations  on  resale."  unless  the  Rule 
504  offering  satisfies  certain  state  law 
registration  requirements  or  state  law 
exemptions.'^  Rule  504  contained 


'"17  CFR  200.30-3(11(12). 


M5U.S.a7»s(bMll. 

'17CFR240.19b-4. 

M7CaTt  230.504. 

*  See  Letter  from  Suzaiuifl  Rothwell.  Chief 
Counsel.  Corpunite  Financing  Department.  NASD 
Regulation,  to  lusbue  Kans.  Allomey.  Division  of 
Marltflt  Regutation  ("Division").  Commission,  dated 
May  21.  199«  ("Amendment  No.  1"1,  Ameodmenl 
Na  I  modified  the  proposed  rule  change  in 
raspoose  to  the  Commission  s  amendment  of 
Securities  Act  Rule  504.  See  Securities  Act  Release 
No.  7B44  (February  25,  1999).  64  FR  11090  (March 
B.  1999)  (adopting  amendment  to  Rule  504  under 
Regulation  D.  17  CFR  230.504). 

N.\SD  staff  aiid  Commission  staff  clariFied  the 
purpose  of  this  proposed  rule  change,  the  scope  of 
the  rule  impacted  by  this  proposed  rule  change,  and 
Ibe  NASD*5  response  to  an  amendment  to  Rule  504 
of  Regulation  0  during  telephone  conversations 
between  Suzanne  Rothwell.  NASD  Regulation,  and 
loshua  fCaiis.  Commission,  on  February  1 .  February 
8.  May  12.  and  |une  10  and  fuly  30. 1999. 

<*  Securities  Exchange  Act  Release  No.  41519 
Uune  II.  1999).  64  FR  32907  (June  18.  1999). 

"See  letter  from  Suzanne  Rothwell.  Chief 
Counsel.  Corponite  Financing  Depatlmeot.  NASD 
Regulation,  to  Nancy  Sanow.  Senior  Special 


Counsel.  Divisiaa  of  Market  Regulation 
("DivLsion  •).  Commission,  dated  October  22.  1999 
("Amendment  .No.  2"),  Amendment  Na  2  corrected 
a  typographical  error  which  cited  a  word  in  NASD 
Rule  IM-21U>-UI)(1)  as  "to."  rather  than  "into." 
The  amendment  (lid  not  affect  llie  substance  ol  Ibe 
proposed  rule  change. 

'U.S.C.  77clsKll) 

■15U.S.C  78c(aH12). 

"  See  Securities  Act  Release  No.  7644  (February 
25.  19991.  64  FR  1 1090  (March  8.  1999). 

'"17  cut  230.502(c).  Rule  5021c)  prevents 
Regulation  D  ofTerings  horn  tieing  o^ered  by  any 
fonn  of  general  solicitation  or  general  advertising. 

"  17  (TR  230, 502(d).  Rule  502(dl  prevents 
securities  acquired  in  Regulation  D  offerings  from 
being  resold  without  being  registered  under  the 
Securities  Act  or  being  exempted  from  registration. 

>'  A  Rule  504  offering  is  no!  subject  to  Rule  S02(c| 
limitations  on  the  manner  of  offiiring  or  Rule  502|d) 
limitations  on  resale  only  when  the  offering  Is 
made:  (i)  exclusively  in  one  or  mote  stales  Ifiat 
provide  for  the  registr,ltion  of  the  securities,  imd 
require  the  public  filing  and  delivery  to  inveslors 
ofa  subetaotive  dislocure  document  before  sale, 
and  are  made  in  accordance  with  those  slate 
provisions:  (ii|  in  one  or  more  states  that  have  no 
provision  for  the  lagistnitian  of  the  securities  or  tfie 


similar  limitations  prior  to  a  July  1992 
amendment  that  ended  limitations  on 
offering  or  on  resale  for  Rule  504 
offerings. 

NASD  Regidation  proposes  to  modify 
the  text  of  three  rules  to  clarify  the  way 
that  those  rules  apply  to  Rule  5(M 
offerings.  The  rule  changes  will  also 
affect  the  scope  and  interpretation  of 
several  other  rules. 

1 .  Scope  of  Changes 

(a)  Free-Riding  and  Withholding 
interpretation 

The  Free-Riding  and  Withholding 
Interpretation,  Rule  lM-2110-1, 
requires  NASD  members  and  associated 
persons  to  make  a  bona  fide  public 
distribution,  at  the  public  offering  price, 
of  any  securities  ofa  public  offering 
which  trade  at  a  premium  in  the 
secondary  market  when  the  secondary 
market  begins.  The  rule  applies  only  to 
offerings  that  it  defines  as  a  "public 
offering."  This  definition  currently 
excludes  Rule  504  offerings  "unless 
considered  a  public  offering  in  the  states 
where  offered."  i-" 

NASD  Regulation  proposes  to  amend 
the  "public  offering"  definition  to 
encompass  all  Rule  5(M  offerings — 
except  for  Rule  504  offerings  where  "the 
securities  are  'restricted  securities' 
under  SEC  Rule  144(a)(3)."  Under  Rule 
144(a)(3),  the  term  "restricted 
securities"  includes  securities  that  are 
acquired  subject  to  Rule  S02(d)  resale 
restrictions. 

(b)  Conflicts  of  Interest  Rule 

The  Cjinflicts  of  hiterest  Rule,  Rule 
2720,  governs  the  ability  of  NASD 
members  and  associated  persons  to 
participate  in  distributing  a  public 
offering  of  the  securities  of  an  NASD 
member,  or  to  participate  in  distributing 
a  public  offering  of  the  securities  ofa 
company  with  which  the  member  and/ 
or  its  associated  persons,  parent  or 
affiliates  has  a  conflict  of  interest.  Like 


pubhc  Filing  or  delivery  ofa  disclosure  document 
before  sale,  if  the  securities  have  been  registered  in 
at  least  one  state  that  provides  for  such  registration, 
public  filing  and  deUvery  before  sale,  offers  and 
sales  are  made  in  that  state  in  accordance  with  such 
provisions,  and  the  disclosure  document  is 
delivered  before  sale  to  all  purchasers  (including 
those  in  the  states  that  have  no  such  procedure):  or 
(lit)  exclusively  acconling  to  state  law  exemptions 
from  registration  that  permit  general  solicitation 
and  general  advertising  so  long  as  sales  are  made 
only  to  "accredited  investors"  as  defined  in  Rule 
501(al  (17  CFR  230.501(a)).  See  17  CFR 
230.504(b)ll)  1 

"NASD Rule IM-2110-inHl)  NASD Regujalion 
states  that  the  definition  of  the  term  "public 
offering"  inciuded  in  the  Free-riding  and 
withhoidiog  Interpretation.  Rule  IM-2110-1.  is 
limited  to  the  application  of  that  Interpretation.  See 
Endnote  1  in  NASD  Notice  to  Members  98-48  duly 
1998). 


the  Free-Riding  and  Withholding 
Interpretation.  lM-2110-1.  this  rule's 
definition  of  "public  offering"  currently 
excludes  Rule  5f)4  offerings  "unless 
considered  a  public  offering  in  the  states 
where  offered."  '* 

As  with  the  Free-Riding  and 
Withholding  Interpretation,  NASD 
Regulation  proposes  to  amend  the 
"public  offering"  definition  of  the 
Conflicts  of  hjlerest  Rule  to  encompass 
all  Rule  504  offerings  except  for 
offerings  where  "the  securities  are 
restricted'  under  SEC  Rule  144(a)(3).  " 

This  proposed  change  would  affect 
the  scope  of  several  other  rules.  As 
discussed  below,  these  include  the 
Corporate  Financing  Rule.  Rule  2710 
(which  incorporates  the  definitions  of 
Rule  2720),  and  the  Direct  Participation 
Programs  Rule,  Rule  2810  (which  has  a 
scope  based  on  the  scope  of  Rule  2710). 
Also,  the  NASD  Regulation  sUtes  that  it 
relies  on  the  "public  offering  "  definition 
in  the  Conflicts  of  Interest  Rule  to 
interpret  the  scope  of  other  provisions 
of  its  rules  that  reference  the  term 
"public  offering"  or  "public  offering 
price."" 

(c)  Corporate  Financing  Rule  and  Direct 
Participation  Programs  Rule 

The  Corporate  Financing  Rule.  Rule 
2710,  prevents  NASD  members  and 
associated  persons  from  participating  in 
certain  offerings  of  securities  unless 
documents  relating  to  the  public 
offering  are  filed  with  the  NASD  for 
review,  and  the  NASD  provides  an 
opinion  that  it  has  no  objection  to  the 
proposed  underwriting  and  other  terms 
and  arrangements.  The  Corporate 
Financing  Rule  also  prevents  NASD 
members  and  asstxriated  persons  iiom 
participating  in  the  public  offering  of 
subject  securities  if  the  underwriting  or 
other  terms  or  arrangements  are  unfair 
or  unreasonable. 

The  Corporate  Financing  Rule 
incorporates  the  definition  of  "public 
offering"  set  forth  in  the  Conflicts  of 
Interest  Rule,  rule  2720.'"  Accordingly, 
NASD  Regulation's  proposal  to  mocUfy 


"NASD  Rule  2720(bKl4). 

'■'See  NASD  Rules  0120(h)  (general  definition  of 
"Fixed  price  offering").  0120(p)  {general  definition 
of  "selling  group  ").  0120(q)  (general  definition  of 
"selling  synidicate").  2750  (tnnsactions  with 
related  persons).  2830  (investment  company 
securities).  3350  (short  sale  rule).  3370  (prompt 
receipt  and  delivery  of  securities)  and  6410(e] 
(definition  of  "initial  public  offering"  in  NASD 
systems  and  programs  rules).  As  a  matter  of  policy, 
the  NASD  interprets  those  provisions  in  the  context 
of  Rule  2720's  definition  of  "public  offering."  Those 
provisions  do  nut  specifically  reference  RiJe  2720. 
however. 

'•See  Rule  2710(a).  Also.  Rule  2710(b)(7) 
exempts  ceriain  offerings  firom  filing  under  the 
Corporate  Financing  Rule  "unless  subject  to  the 
provisions  of  Rule  2720." 


the  Conflicts  of  Interest  Rule's  "public 
offering  "  definition — to  apply  to  all 
Rule  504  offerings  except  for  those  that 
are  restrirt  offerings  under  Rule 
144(a)(3) — will  similarly  affect  the  scope 
of  the  Ckirporate  Financing  Rule. 
Moreover,  the  Corporate  Financing  Rule 
also  applies  to  offerings  governed  by  the 
Conflicts  of  Interest  Rule,  and  to 
offerings  governed  by  the  Direct 
Participation  Programs  Rule,  Rule  2810 
(discussed  below). '7 

NASD  Regulation  also  proposes  to 
amend  two  other  provisions  of  the 
Corporate  Financing  Rule.  One  of  those 
provisions  currently  exempts  Rule  504 
offerings  "unless  considered  a  public 
offering  in  the  states  where  offered."  " 
and  the  other  currently  requires  filing  of 
offering  documents  for  those  Rule  504 
offerings  that  are  "considered  a  public 
offering  in  the  states  where  offered  " " 
NASD  Regulation  proposes  to  make 
those  provisions  parallel  to  Conflicts  of 
Interest  Rule's  modified  definition  of 
"public  offering  "  by  replacing  the 
language  "considered  a  pubhc  offering 
in  the  states  where  offered"  with  a 
reference  to  Rule  144(a)(3) 

NASD  Regulation  states  that  the 
Corporate  Financing  Rule  also 
influences  the  scope  of  the  Direct 
Participation  Programs  Rule,  Rule  2810. 
The  Direct  Participation  Programis  Rule 
governs  the  ability  of  NASD  members 
and  associated  persons  to  participate  in 
the  pubhc  offering  of  a  direct 
participation  program  (a  program  which 
provides  for  flow-through  tax 
consequences,  such  as  a  partnership). 
Although  the  Direct  Participation 
Programs  Rule  does  not  explicitly  define 
"public  offering"  or  adopt  another  rule's 
definition  of  that  term.  NASD 
Regulation  notes  that  the  Corporate 
Financing  Rule's  filing  requirements 
also  applies  to  the  Direct  Partitnpation 
Programs  rule,  and  that  the  Corporate 
Financing  Rule  would  govern  those 
offerings  even  if  the  Direct  Participation 
Programs  Rule  does  not  exist. 2° 
Accordingly,  the  proposed  amendments 
to  the  Corporate  Financing  Rule  and  the 
Conflicts  of  Interest  Rule  will  affect  the 
scope  of  the  Direct  Participatian 
Programs  Rule. 

2.  Intent 

The  purpose  of  the  proposed  rule 
changes  discussed  above  is  to  clarif)' 
that  the  Free-Riding  and  Withholding 
Interpretation.  Conflicts  of  Interest  Rule. 
Corporate  Financing  Rule  and  Direct 


"See  Rule  2710(bi(l). 

<•  Rule  27)0(bKB)(A). 

■»Rule2710(bX9)(D). 

"ConvBisalions  tielweco  Suzanne  Kolhwell. 
NASD  Regulation,  and  losbua  Kans.  Commisaion. 
February  1  and  luly  30. 1999, 
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Participation  Programs  Rule  apply  to 
those  Rule  504  o^erings  that  lack 
Umitalions  in  the  manner  of  offering  or 
resale.  NASD  Regulation  says  that  this 
is  consistent  with  the  treatment  of  other 
types  of  "exempt"  offerings,  such  as 
Regulation  A  offerings  (which  lack 
limitations  on  the  maimer  of  offering  or 
limitations  on  resale,  and  are  subject  to 
IM-2110-1  and  Rules  2710.  2720  and 
2810).  NASD  Regulation  states  that  it 
believes  that  it  is  appropriate  to  treat  as 
"public  offerings"  all  Rule  504  offerings 
that  are  not  subject  to  limitations  on  the 
manner  of  offering  Or  limitations  on 
resale  because  those  offerings  share  the 
characteristics  of  other  public  offerings. 

.NASD  proposes  to  effect  this  change 
by  stating  that  those  rules  encompass  all 
Rule  504  offerings  except  for  offerings  of 
securities  that  are  considered  to  be 
"restricted  securities"  under  Rule 
144(a)(3).  Because  the  proposed 
formulation  would  exempt  Rule  504 
offerings  from  those  rules  only  if  the 
securities  are  subject  to  Rule  502(d) 
resale  limitations,  those  rules  effectively 
would  reach  all  Rule  504  offerings  that 
tack  limitations  on  the  manner  of 
offering  or  limitations  on  resale. 

NASD  Regulation  has  also  stated  that 
the  existing  language,  which  excepts 
Rule  304  offerings  that  are  not 
"considered  a  public  offering  in  the 
states  where  offered."  has  caused 
confusion  and  has  been  misapplied.  In 
1998.  prior  to  the  Commission's  most 
recent  amendment  of  Rule  504.  NASD 
Regulation  filed  a  different  proposal  to 
modify  these  rules. ='  In  that  filing. 
NASD  Regulation  noted  that  some 
members  had  failed  to  file  Rule  504 
offerings  with  the  Corporate  Financing 
Department  of  NASD  Regulation  for 
review  pursuant  to  the  Corporate 
Financing  Rule,  even  though  all  Rule 
504  offerings  at  the  lime  were  sold 
without  restrictions.  Those  failures  to 
file  continued  into  this  year.  Even  with 
the  recent  amendment  to  Rule  504, 
some  unrestricted  Rule  504  offerings 
have  not  been  filed  with  NASD 
Regulation  for  review.--  This  proposed 
amendment  is  intended  to  eliminate  any 
confusion  of  that  nature  by  clarifying 
that  the  Corporate  Financing  Rule  and 
the  other  rules  apply  to  all  Rule  504 
offerings  that  are  not  limited  in  the 
manner  of  offering  and  resale. 

B.  Intrastate  Exemption 

Section  3(a)(ll)  of  the  Securities  Act 
e.xempts  wholly  intra-stale  offerings  of 
securities  from  registration.  The 


corporate  Financing  Rule.  Rule  2710, 
currently  states  that  it  is  not  necessary 
to  file  documents  and  information 
relating  to  public  offerings  of  securities 
exempt  under  Section  3(a)(Il)  "which  is 
considered  a  public  offering  in  the  state 
where  offered."  "  NASD  Regulation 
proposes  to  remove  that  language  from 
the  rule,  to  require  that  all  Section 
3(a)(ll)  securities  offerings  be  filed  with 
NASD  Regulation's  Corporate  Financing 
Department  for  review.  NASD 
Regulation  states  that  this  is  consistent 
with  the  definitions  of  "public  offering" 
in  IM-211D-1  and  Rule  2720.  which 
encompass  all  intra-state  offerings 
exempt  from  SEC  registration.--" 

C.  Exempted  Securities 

Section  3(a)(12)  of  the  Act "  defines 
"exempted  securities"  to  include 
government  securities,  mimicipal 
securities,  and  several  other  categories 
of  securities.  NASD  Regulation  proposes 
to  amend  the  definition  of  "public 
offering"  in  the  Conflicts  of  Interest 
Rule,  rule  2720,  to  exclude  securities 
that  fall  within  Section  3(a)(12)'s 
definition  of  "exempt  securities.  " 
Offerings  of  those  securities  already  are 
exempt  from  Rule  2720.  as  well  as  Rules 
2710  and  2610,  pursuant  to  the  language 
of  Rule  2710(b)(8)(B).  As  noted  above. 
NASD  Regulation  states  that  it  relies  on 
the  "public  offering"  definition  in  rule 
2720  to  interpret  the  scope  of  other 
provisions  of  its  rules  that  reference  the 
term  "public  offering"  or  "public 
offering  price  "  -" 

m.  Discussion 

The  Commission  finds  that  the 
proposed  amendments  are  consistent 
with  the  requirements  of  Section 
15A(b)(6)  and  15A(b)(2)of  the  Act." 
Section  15A(b)(6)  of  the  Act  specifies, 
inter  alia,  that  the  rules  of  a  registered 
securities  association  should  promote 
just  and  equitable  principles  of  trade 
and  protect  investors  and  the  public 
interest. ="  Section  15A(b)(2)  specifies, 
inter  alia,  that  a  registered  national 
securities  association  should  enforce 
compliance  with  its  rules  by  its 
members  and  associated  persons. ■^'^ 


-'<  Sm  File  No.  SR-NASI>-9S-12.  NASD 
ItegulatioD  later  wtthdnw  itaal  filing. 

^'CaDversation  tietween  Suzanne  Rothwell. 
NASD  RagulaUon.  and  loshua  Kanii.  Commiseton. 
luly  30. 1999 


•■  NASD  Rule  27ia<bK9)(D) 

•*  The  definitions  of  "public  offering"  in  IM- 
21 10-1  and  Rule  2720  include  "all  securities 
distributions  of  any  Idnd  whatsoever"  and  do  not 
exclude  any  type  of  intra'Stale  ofTering- 

»15US.C7ac(a)(12|. 

-"  See  note  IS,  supra,  and  accompanying  text. 

''  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  fbnnation.  15 
II.S.C.  7Sc(f). 

"15U.S.C76o-J(bl(6l. 

'•I5U.S.C7Bo-(b|12). 


A.  Application  of  Free-Riding  and 
Withholding  Interpretation,  Conflicts  of 
Interest  Rule,  Corporate  Financing  Rule 
and  Direct  Participation  Programs  Rule 
to  Rule  504  offerings 

Several  of  the  proposed  amendments 
would  govern  the  way  that  the  Free- 
Riding  and  Withholding  Interpretation, 
conflicts  of  Interest  Rule,  Corporate 
Financing  rule  and  Direct  Participation 
programs  Rule  would  apply  to  Rule  504 
offerings.  The  proposed  amendments 
would  directly  or  indirectly  apply  those 
rules  to  all  rule  504  offerings  of 
securities  except  for  those  that  are 
considered  to  be  "restricted  securities" 
under  Rule  144(a)(3).  This  formulation 
effectively  would  apply  those  rules  to 
Rule  504  offerings  that  lack  limitations 
on  offering  and  limitations  on  resale, 
but  would  not  apply  those  rules  to  Rule 
504  offerings  that  are  subject  to  those 
limitations. 

The  Commission  finds  that  these 
proposed  changes  will  promote  just  and 
equitable  principles  of  trade,  protect 
investors  and  the  public,  and  promote 
compliance  with  NASD  rules. 

the  proposal  would  treat  Rule  504 
offerings  in  a  manner  that  is  consistent 
with  other  offerings,  and  would  ensure 
that  Rule  504  offerings  that  are  public  in 
nature  are  subject  to  the  important 
review  and  safeguards  that  these  NASD 
rules  provide. 

Moreover,  by  clarifying  the  intended 
scope  of  the  NASD  rules,  the  proposed 
rule  change  should  eliminate  confusion 
and  should  promote  compliance  with 
their  provisions.  The  existing 
terminology — which  applies  these  rule 
to  Rule  504  offerings  unless  they  are 
"considered  a  public  offering  in  the 
states  where  offered" — turns  upon 
whether  or  not  an  offering  is  public  in 
nature.  The  language,  however,  is 
subject  to  differing  interpretations  and 
has  led  some  members  to  fail  to  submit 
public  Rule  504  offerings  for  review 
under  the  Corporate  Financing  Rule. 
Accordingly,  it  is  important  to  clarify 
that  the  Corporate  Financing  Rule  and 
the  other  rules  apply  to  Rule  504 
offerings  that  are  not  subject  to 
limitations  on  manner  of  offering  or  on 
resale. 

B.  Application  of  Corporate  Financing 
Rule  to  Intrastate  Offerings 

Another  portion  of  the  proposed  rule 
change  would  clarify  that  the  Corporate 
Financing  Rule  applies  to  all  intra-state 
offerings  of  sectorities  under  Section 
3(a)(ll)  of  the  Securities  Act,  not  merely 
intra-state  offerings  that  are  "considered 
a  public  offering  in  the  slate  where 
offered."  The  Commission  finds  that 
this  change  will  promote  just  and 


equitable  principles  of  trade,  protect 
investors  and  the  public,  and  promote 
compliance  vrith  NASD  rules.  The 
change  will  eliminate  language  that  is 
potentially  ambiguous,  and  would  make 
Rule  2710's  treatment  of  intra-stale 
offerings  consistent  with  IM-2110-1 
and  Rule  2720. 

C.  Application  of  Conflicts  of  Interest 
Rate  to  Offerings  of  Exempted  Securities 

Another  portion  of  the  proposed  rule 
change  woiild  clarify  that  the  Conflicts 
of  Interest  Rule  does  not  apply  to 
offerings  of  securities  that  are  exempted 
under  Section  3(a)(12)  of  the  Act.  The 
Commission  finds  that  this  clarification 
will  promote  just  and  equitable 
principles  of  trade  by  clarifying  the 
existing  scope  of  the  rule.  Offerings  of 
those  securities  already  are  e.xempt  from 
Rule  2720,  as  well  as  Rules  2710  and 
2810,  pursuant  to  the  language  of  Rule 
2710(b)(8)(B). 

D.  Clarifying  Changes 

Finally,  the  proposed  amendment 
would  make  clarifying  changes  to  the 
rules  that  are  not  substantive,  but  which 
are  designed  to  make  their  provisions 
consistent  and  easier  to  read.  The 
Commission  finds  that  these  proposed 
changes  will  promote  just  and  equitable 
principles  of  trade  and  promote 
compliance  with  NASD  rules  by  making 
the  rules  clearer. '" 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  2 
corrects  a  t>'pographical  error  that  has 
no  effect  on  the  substance  of  the 
proposed  rule  change. 

IV.  Solicitation  orComments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2.  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 


"  As  discussed  above.  NASD  relies  on  the 
definition  of  "public  offering"  in  the  C^onflids  of 
Interest  Rule.  Rule  2720.  when  interpreting  several 
other  rules  that  reference  the  terms  "public 
offering"  or  "public  offering  price."  See  note  15. 
fupm.  Accordingly,  changes  in  that  definition  mav 
impact  NASD's  interpretaUon  of  those  other  rules. 
The  Commission  notes  that  as  a  self-regulatory 
organization.  the  NASD  is  responsible  for 
interpreting  its  own  niles. 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  al 
the  principal  office  of  the  NASD.  AH 
submissions  should  refer  to  File  No. 
SR-NASD-99-02  and  should  be 
submitted  by  December  28,  1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-99-02, 
including  Amendment  No.  2.  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 
Jonathan  G.  Katz, 
Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings.  Agreements 
filed  during  the  week  ending  November 
26,1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-99-6541 . 

Date  Filed:  November  23, 1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Su/)/ec(.PTCl23  0079  dated  19 
November  1999.  Expedited  Resolution 
015v  r-1.  PTC123  0081  dated  19 
November  1999.  Mid  Atlantic  Expedited 
r2-r7.  PTC123  0082  dated  19  November 
1999.  South  Atlantic  Expedited  r8-rl9. 
Intended  effective  dale:  1  January  2000. 

Docket  Number:  OST-99-6542. 

/>ate  Fi/ed;  November  23.  1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC123  0080  dated  19 
November  1999.  TCI  23  North  Atlantic 
Expedited  Resolutions  rl-rlO,  Intended 
effective  date:  1  January  2000. 

Docket  Number:  OST-99-6551. . 

Date  FiVed- November  24.  1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 


"SerU  CFR  200  J0-3laXl2|. 


Subject:  PTC3  0375  dated  9  November 
1999,  TC3  Areawide  Resolutions  rl-rl  1 . 
PITS  0377  dated  9  November  1999,  TC3 
Within  South  Asian  Subcontinent 
Resolutions  r]2-r20.  PTC3  0378  dated  9 
November  1999,  TC3  Within  South  East 
Asia  Resolutions  r21-r29.  PTC3  0380 
dated  9  November  1999.  TC3  Within 
South  West  Pacific  Resolutions  r30-r35. 
Tables— PTC3  Fares  0089  dated  12 
November  1999.  Intended  effective  date: 
1  April  2000, 
Docket  Number  OST-99-6552. 
/>ofe  Fi/ed:  November  24, 1999. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

S^ubject:  PTC3  0382  dated  9  November 
1999,  TC3  Between  South  East  Asia  and 
South  Asian  Subcontinent  Resolutions 
rl-r9,  PTC3  0397  Technical  Correction. 
TC3  Between  South  East  Asia  and  South 
Asian  Subcontinent,  PTC3  0397  dated 
23  November  1999  correcU.  PTC3  0382 
dated  9  November  1999.  PTC3  0384 
dated  9  November  1999.  TC3  Between 
South  Asian  Subcontinent  and  South 
West  Pacific  Resolutions  rlO-rl7.  PTC3 
0385  dated  9  November  1999.  TC3 
Between  South  East  Asia  and  South 
West  Pacific  Resolutions  rl8-r22. 
Tables— PTC3  Fares  0094  dated  12 
November  1999.  hilended  effective  date: 
1  April  2000. 
Docket  Number:  OST-99-6553. 
Date  Filed:  November  24,  1999. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0378  dated  9  November 
1999.  TC3  Areawide  Resolutions  rl-rl  1. 
PTC  0379  dated  9  November  1999.  TC3 
Within  South  East  Asia  Resolutioiis 
rl2-rl9.  PTC3  0381  dated  9  November 
1999,  TC3  Within  South  West  Pacific 
Resolutions  r20-r25,  PTC3  0383  dated  9 
November  1999,  TC3  Between  South 
East  Asia  and  South  Asian  Subcontinent 
Resolutions  r2l>-r29.  PTC3  0386  dated  9 
November  1999.  TC3  Between  South 
East  Asia  and  South  West  Pacific 
Resolutions  r30-r34,  PTC3  0390  dated  9 
November  1999,  TC3  Between  Japan. 
Korea  and  South  East  Asia  Resolutions 
r35-r49.  Minutes — PTC3  0396  dated  23 
November  1999.  Tables— PTC3  Fares 
0090  dated  12  November  1999.  PTC3 
Fares  0090  dated  12  November  1999, 
PTC3  Fares  0091  dated  12  November 
1999,  PTC3  Fares  0093  dated  12 
November  1999,  PTC3  Fares  0096  dated 
12  November  1999,  PTC3  Fares  0097 
dated  12  November  1999.  Intended 
effective  dale:  1  April  2000. 
Docket  Number:  OST-99-65S4. 
Date  Filed:  November  24.  1999. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0387  dated  9  November 
1999,  TC3  Between  Japan  and  Korea 
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Resolutions  rl-rl2,  PTC3  0388  dated  9 
November  1999.  TC3  Between  Japan, 
Korea  and  South  Asian  Subcontinent 
Resolutions  rl3-r27,  PTC3  0389  dated  9 
November  1999.  TC3  Between  Japan. 
Korea  and  South  East  Asia  Resolutions 
r28-r48.  PTC3  0391  dated  9  November 
1999.  TC3  Between  Japan,  Korea  and 
South  West  Pacific  Resolutions  r49-r98. 
Tables— PTC3  Fares  0092  dated  12 
November  1999,  PTC3  Fares  0092  dated 
12  November  1999.  PTC3  Fares  0095 
dated  12  November  1999,  PTC3  Fares 
0098  dated  12  November  1999.  Intended 
effective  date:  1  April  2000. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
IFR  Doc  99-31566  Filed  12-6-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Otnce  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Sutjpart  Q  during  the  Week 
Ending  November  26,  1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFH 
302.1701  et  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-6539. 

Date  Filed:  November  22. 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  20.  1999. 

Description:  Application  of  Federal 
Express  Corporation  (Federal  Express) 
pursuant  to  49  U.S.C.  41102  and  subpart 
Q,  applies  for  a  new  certificate  of  public 
convenience  and  necessity  authorizing 
Federal  Express  to  provide  scheduled 
foreign  air  transportation  of  property 
and  mail  between  points  in  the  United 
States,  on  the  one  hand,  and  points  in 
Argentina  and  Chile,  on  the  other  hand, 
via  intermediate  points  and  beyond 
Argentina  and  Chile  without  limitation. 
Federal  Express  further  requests 
authority  to  operate  its  services  between 
the  U.S.  and  Argentina  and  Chile  in 
conjunction  with  other  scheduled  all- 


cargo  services  operated  by  Federal 
Express  between  the  U.S.  and  points  in 
Mexico,  the  Caribbean,  Central  and 
South  America,  subject  to  existing 
bilateral  provisions. 

Docket  Number:  OST-99-6548. 

Date  Filed:  November  23, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  21, 1999. 

Description:  Joint  Application  of  Delta 
Air  Lines,  Inc.  and  Comair.  Inc. 
pursuant  to  49  U.S.C.  41105  and  subpart 
Q,  applies  for  a  disclaimer  of 
jurisdiction,  or,  in  the  alternative, 
approval  of  the  de  facto  transfer  of 
certain  international  certificate  and 
other  authorities  held  by  Comair  to 
Delta. 

Dorothy  W.  Walker, 
Federal  Register  Liaison. 
IFR  Doc  99-31565  Filed  12-e-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 


Coast  Guard 

[USCG-1 999-6581) 

Collection  of  Information  by  Agency 
under  Review  by  Office  of  Management 
and  Budget 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  44 
use.  3501-3520.  the  Coast  Guard 
intends  to  request  the  approval  of  the 
Office  of  Management  and  Budget 
(0MB)  for  the  renewal  of  two 
information  Collection  Requests  (ICRs). 
These  ICRs  comprise:  1.  Certificate  of 
Discharge  to  Merchant  Mariners,  and  2. 
Recreational  Boating  Accident  Reports. 
Before  submitting  the  ICRs  to  OMB,  the 
Coast  Guard  is  asking  for  comments  on 
the  collections  described  below. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  February  7.  2000. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  System  (DMS) 
lUSCG-1999-65811,  U.S.  Department  of 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  SW..  Washington, 
DC  20590-0001,  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address, 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
Request  Comments  will  become  part  of 
this  docket  and  will  be  available  for 


inspection  or  copying  at  room  PL-401. 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address,  between 
9  a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov  and  also 
fixim  Commandant  (G-SII-2),  U.S.  Coast 
Guard  Headquarters,  room  6106  (Attn: 
Barbara  Davis),  2100  Second  Street  SW.. 
Washington.  DC  20593-0001.  The 
telephone  number  is  202-267-2326. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis.  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document.  Dorothy 
Walker,  Chief,  Documentary  Services 
Division.  U.S.  Department  of 
Transportation.  202-366-9330.  for 
questions  on  the  docket. 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  document 
IUSCG-1999-65811  and  the  specific  ICR 
to  which  each  comment  applies,  and 
give  the  reason(s)  for  each  comment. 
Please  submit  all  comments  and 
attachments  in  an  unbound  format  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

Information  Collection  Requests 

1 .  Title:  Certificate  of  Discharge  to 
Merchant  Mariners. 

OMB  Control  Number:  2115-0042. 

Summary:  The  collection  of 
information  requires  a  master  or  mate  of 
a  shipping  company  to  submit 
information  on  merchant  mariners  to 
the  U.S.  Coast  Guard  that:  (1)  establishes 
their  sea  service  time;  (2)  sets  forth  their 
qualifications  for  their  original  or 
upgrading  their  existing  credentials:  and 
(3)  sets  forth  their  qualifications  for 
retirement  or  insurance  benefits. 

Need:  Under  Title  46  U.S.C.  10311, 
the  information  collected  shows 
eligibility'  for  merchant  mariners' 
documents  and  tells  the  Maritime 
Administration  the  availability  of 
mariners  in  a  time  of  national 
emergency. 

Respondents:  Masters  or  mates  of 
shipping  companies  and  merchant 
mariners. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
4,500  hours  annually. 


2.  Title:  Recreational  Boating 
Accident  Report. 

OMB  Control  Number:  2115-0010. 

Summary:  The  information  collected 
identifies  possible  manufacturers' 
defects  in  boats  or  equipment,  helps 
develop  boat  manufacturing  standards, 
helps  develop  safe-boating-education 
programs,  and  furnishes  accident 
statistics. 

Need.  Title  46  U.S.C.  6102(a)  requires 
the  establishment  of  a  uniform  system 
for  reporting  marine  casualties,  with 
regulations  prescribing  casualties  to  be 
reported  and  the  manner  of  reporting. 
The  statute  requires  a  State  to  compile 
and  submit  to  the  Coast  Guard  reports, 
information,  and  statistics  on  casualties 
reported  to  the  State. 

Respondents:  Operators  of 
recreational  boats. 
Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
4,232  hours  annually. 

Dated:  November  24. 1999. 
G.  N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard.  Diieclar  of 
Information  and  Technology. 
IFR  Doc.  99-31646  Filed  12-6-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No.  NHTSA-99-6034;  Notice  2] 

General  Motors  Corporation;  Grant  of 
Application  for  Decision  of 
Inconsequential  NDncomplianca 

General  Motors  Corporation  (GM)  of 
Warren.  Michigan,  has  determined  that 
a  number  of  1998  bi-fueled  compressed 
natiu^l  gas  (CNG)  Chevrolet  Cavaliers 
do  not  meet  the  requirements  of  S5.3 
and  S5.4  of  49  CFR  571.303.  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  303.  "Fuel  System  Integrity  of 
Compressed  Natural  Gas  Vehicles."  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  Part  573,  "Defects  and 
Noncompliance  Reports."  GM  has  also 
applied  to  be  exempted  from  the 
notification  and  remedv  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  August  6.  1999.  in  the 
Federal  Register  (64  FR  43011).  NHTSA 
received  no  comments  on  this 
application  during  the  30-day  comment 
period. 

FMVSS  No.  303.  S5.3  requires  that 
CNG  vehicles  shall  be  permanently 
labeled,  near  the  vehicle  refueling 
connection,  with  the  information 
specified  in  S5.3.1  and  SS.3.2. 


S5.3.1  requires  the  statement: 

"Serx'ice  pressure kPa 

( psig).  "  and  S5.3.2  requires  the 

statement  "See  instructions  on  fiiel 
container  for  inspection  and  service 
life." 

S5.4  requires  that,  when  a  motor 
vehicle  is  delivered  to  the  first 
purchaser  for  purposes  other  than 
resale,  the  manufacturer  shall  provide 
the  purchaser  with  a  written  statement 
of  the  information  in  S5.3.1  and  S5.3.2 
in  the  owner's  manual,  or,  if  there  is  no 
owner's  manual,  on  a  one-page  "* 
document. 

GM  has  notified  us  that  in  model  year 
1998,  it  manufactured  385  bi-fueled' 
CNG  Chevrolet  Cavaliers  that  did  not 
fully  comply  with  the  labeling 
requirements  specified  in  49  CFR 
571.303.  GM  sUted  that  the 
noncompliance  consists  of  deviations 
fi-om  the  wording  required  on  the  CNG 
vehicle  label  and  in  the  owner's  manual 
These  deviations  are  illustrated  below. 

GM  explained  that  an  out-of-date 
version  of  FMVSS  No.  303.  which  did 
not  contain  specific  requirements,  was 
used  by  the  supplier  that  prepared  the 
label  and  owner's  manual  supplement. 
As  a  result,  the  CNG  vehicle  label 
applied  near  the  refueling  connection, 
and  the  owner's  manual  for  the  subject 
vehicles,  did  not  contain  the  exact 
statements  required  by  FMVSS  No.  303. 
S5.3andS5.4. 

The  required  words  and  actual  words 
used  bv  GM  are  shown  as  follows: 


FMVSS  para- 
graph 


35.3 
S5.3 


Required  Latrel  Wording 


'98  CNG  Cavalier  labet  wording 


SERVICE  PRESSURE  24820  kPa  (3600  psig)  3600  PSI  SYSTEM  OPERATING  PRESSURE 

SEE  INSTRUCTIONS  ON  FUEL  CONTAINER  FOR  INSPEC-  I  SEE  CNG  OWNERS  MANUAL  SUPPLEMENT  FOR   FUEL 
TIDN  Awn  ."SFBUir^F  ,  ICC  TANK  SERVICE  UFE 


TION  AND  SERVICE  LIFE 


FMVSS  para- 
graph 


SS.4 
S5.4 


Required  owner's  manual  wording 


)  CNG  Cavalier  owner's  manual  «w>rdir<g 


SERVICE  PRESSURE  24820  kPa  (3600  psig) 


SEE  INSTRUCTIONS  ON  FUEL  CONTAINER  FOR  INSPEC- 
TION AND  SERVICE  LIFE. 


This  system  operates  at  pressures  up  10  3600  PSI  (24.8 
MPa).  (p.  iv)  The  CNG  fuel  system  is  designed  to  use  a  fill 
pressure  ol  3.600  psi  (24.8  MPa)  (P  5-3) 

THE  CNG  FUEL  TANK  HAS  A  SERVICE  UFE  OF  15  YEARS 


GM  supported  its  application  vidth  the 
following  arguments: 

GM  believes  thai  the  labels  and  owner'.s 
manual  supplement  informBtjon  provided 
with  these  vehicles  are  responsive  and 
consistent  wilh  the  rationale  and  intent  of  the 
requirements,  even  though  the  exact  words 
required  by  the  standard  are  not  used.  The 
actual  labels  and  the  owner's  manual 
supplement  provide  equivalent  information 
required  by  FMVSS  303.  S5.3  and  S5.4.  The 
CNG  refueling  valve  label  clearly  states  the 


operating  pressure  and  refers  the  user  lo  the 
owner's  manual  for  information  about  tank 
service  life.  Both  the  refueling  vaive  and  the 
underhood  labels  include  the  service 
expiration  date  and  the  owners  manual 
indicates  the  service  life,  inspection 
information,  and  provide  a  form  10  record  the 
expiration  date. 

Additionally,  virtually  all  CNG  refueling 
staUons  incorporate  an  overfill  protection 
system.  Also,  the  subject  vehicles  are 
equipped  with  a  CNG  container  validaled  up 
to  200  percent  of  the  service  pressure  without 


leakage  as  required  by  FMVSS  304.  S7.2.2  (or 
such  containers.  GM  has  not  received  any 
reports  of  injuries  or  property  damage 
associated  with  overfilling  of  these  vehicles 
and  believes  it  is  extremely  remote  that  these 
deviations  from  FMVSS  303  label  and 
owner's  manual  requirements  could 
contribute  to  an  injury  or  property  damage 
incident. 

For  all  of  these  reasons.  GM  belie>'es  that 
this  noncompliance  is  inconsequential  lo 
motor  vehicle  safety.  Accordingly.  GM 
petitions  that  it  be  exempted  fixjm  the 
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remedy  and  recall  provisions  of  Ihtr  Molor 
Vehicle  Safet>-  Act  in  this  case. 

We  have  reviewed  GM's  arguments. 
The  primary  safety  purpose  of  labeling 
requirements  in  FMVSS  No.  303  is  to 
ensure  that  the  vehicle  owner  is  aware 
(1 )  of  the  service  pressure  during 
refueling  operations  and  (2)  that  the 
CNG  fuel  container  has  a  recommended 
inspection  period  and  a  service  life. 
NHTSA  concludes  that  the  labels  and 
owner's  manual  supplement 
information  provided  with  these 
vehicles  are  consistent  with  the 
rationale  and  intent  of  the  labeling 
requirements  in  FMVSS  No.  303.  even 
though  the  exact  words  required  by  the 
standard  are  not  used. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  described  above  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  its  application  is  granted, 
and  the  applicant  is  e.xempted  hrom 
pro\iding  the  notification  of  the 
noncompliance  that  is  required  by  49 
U.S.C.  301  IB,  and  from  remedying  the 
noncompliance,  as  required  by  49 
U.S.C.  30120. 

(49  U.S.C.  30118,  30120.  with 
delegations  of  authority  at  49  CFR  1.50 
and  501.8). 

Issued  on:  December  1. 1999. 
Stephen  R.  Kratzke. 

Acting  Associate  Administrator  for  Safety' 
Performance  Standards. 
IFR  Doc.  99-31618  Filed  J2-6-99;  8:45  am) 
BILUNQ  CODE  4»1I>-M-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

SUMMARY:  This  notice  announces  and 
provides  the  agenda  for  a  public 
meeting  at  which  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
will  describe  and  discuss  specific 
research  and  development  projects. 
DATES  AND  TIMES:  The  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  December  16, 
1999.  beginning  at  1:30  p.m.  and  ending 
at  approximately  4:30  p.m.  Questions 
may  be  submitted  in  advance  regarding 
the  agency's  research  and  development 


projects.  They  must  be  submitted  in 
writing  by  December  9,  1999,  to  the 
mailing  address.  E-mail  address,  or  fax 
number  given  below.  If  sufficient  time  is 
available,  questions  received  after  the 
December  9  date  will  be  answered  at  the 
meeting  during  the  discussion  period. 
The  individual,  group,  or  company 
asking  a  question  does  not  have  to  be 
present  for  the  question  to  be  answered. 
A  consolidated  list  of  answers  to 
questions  submitted  by  December  9  will 
be  available  at  the  meeting  and  will  be 
mailed  to  requesters  after  the  meeting. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Tysons  Westpark  Hotel,  8401 
Westpark  Drive,  McLean,  Virginia. 
Questions  for  the  December  16,  1999, 
meeting  relating  to  the  agency's  research 
and  development  programs  should  be 
submitted  to  the  Office  of  the  As.sociate 
Administrator  for  Research  and 
Development,  NRO-01,  National 
Highway  Traffic  Safety  Administration, 
Room  6206.  400  Seventh  St.,  SW., 
Washington.  DC  20590.  The  fax  number 
is  (202)  366-5930. 

SUPPLEMENTARY  iNFORMATtON:  In  recent 
years,  since  April  1993.  NHTSA  has 
provided  detailed  information  about  its 
research  and  development  programs  in 
presentations  at  a  series  of  public 
meetings.  The  purpose  is  to  make 
available  more  complete  and  timely 
information  regarding  the  agency's 
research  and  development  programs. 
This  is  the  twenty-fourth  meeting  in  that 
series,  and  it  will  be  held  on  December 
16.  1999.  at  the  Tysons  Westpark  Hotel. 
8401  Westpark  Drive.  McLean,  Virginia. 

Beginning  at  1:30  p.m.  and 
concluding  by  4:30  p.m..  NHTSA's 
Office  of  Research  and  Development 
will  discuss  the  following  topics: 

(1)  Fiscal  Year  2000  Office  of 
Research  and  Development  Research 
Priorities; 

(2)  Partnership  for  a  New  Generation 
of  Vehicles  (PNGV)  Safety— Overview  of 
Status; 

(3)  International  Harmonized 
Research  Activities  (IHRA)  Process 
Overview 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  for  the  public  meeting 
scheduled  for  September  16, 1999, 
which  was  canceled  due  to  inclement 
weather.  In  addition,  questions 
submitted  for  the  September  16  meeting 
will  be  answered  at  the  December  16 
meeting. 

Additionally,  if  any  interested  parties 
would  like  to  make  a  presentation 
regarding  technical  issues  concerning 
any  of  NHTSA's  research  programs, 
information  concerning  the  proposed 


topic  and  speaker  should  be  submitted 
in  writing  by  5:00  p.m.  on  December  9, 
1999. 

Any  questions  regarding  research 
projects  that  have  been  submitted  in 
writing  not  later  than  5:00  p.m.  on 
December  9. 1999.  will  be  answered  at 
the  public  meeting.  The  summary 
minutes  of  the  meeting,  copies  of 
materials  handed  out  at  the  meeting, 
and  answers  to  the  questions  submitted 
for  response  at  the  meeting  will  be 
available  for  public  inspection  in  the 
DOT  Docket  in  Washington,  DC,  within 
3  weeks  after  the  meeting.  Copies  of  this 
material  will  then  be  available  at  ten 
cents  a  page  upon  request  to  DOT 
Docket,  Room  PL-401 .  400  Seventh 
Street.  S.W.,  Washington,  DC  20590. 
The  DOT  Docket  is  open  to  the  public 
from  10:00  a.m.  to  5:00  p.m.  The 
summary  minutes,  handouts,  and 
answers  to  the  previously  submitted 
questions  will  also  be  available  on 
NHTSA's  Web  site  at  Announcements/ 
Public  Meetings  at  URL  http:// 
www.nhtsa.dot.gov/nhtsa/announce/ 
meetings/. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
Research  and  Development  Programs 
Meeting.  Thus,  any  person  desiring  the 
assistance  of  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter,  telecommunication 
devices  for  deaf  persons  (TTDs).  readers, 
taped  texts,  braille  materials,  or  large 
print  materials  and/or  a  magnifying 
device),  please  contact  Rita  Gibbons  by 
telephone  on  (202)  366-4862,  by  telefax 
on  (202)  366-5930,  or  by  E-mail  at 
rgibbons@nhtsa.dot.gov  by  5:00  p.m. 
December  9. 1999. 

Should  it  be  necessary  to  cancel  the 
meeting  due  to  inclement  weather  or  to 
any  another  emergencies,  a  decision  to 
cancel  will  be  made  as  soon  as  possible 
and  posted  immediately  on  NHTSA's 
Web  site  at  Aimouncements/Public 
Meetings  at  URL  http:// 
www.nbtsa.dot.gov/nhtsa/ 
announcements/meetings/.  If  you  do  not 
have  access  to  the  Web  site,  you  may 
call  for  information  at  the  contact  listed 
below  and  leave  your  telephone  or 
telefax  number.  You  will  be  called  only 
if  the  meeting  is  postponed  or  canceled. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons.  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  S.W.,  Washington.  DC 
20590.  Telephone:  (202)  366-4862.  Fax 
number:  (202)  366-5930.  E-mail: 
igibbons@nhtsa.dot.gov. 


Issued:  November  30. 1999. 
Raymond  P.  Owings, 
Associate  Administratorfor  Research  and 
Development, 
IFR  Doc.  99-31647  Filed  12-6-99;  8:43  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5800:  Notice  2] 

Cosco,  Inc.:  Denial  of  Application  tor 
Decision  of  Inconsequential 
Noncompliance 

Cosco,  Incorporated,  of  Columbus, 
Indiana,  has  determined  that  a  number 
of  child  restraint  systems  that  it 
manufactured  fail  to  comply  with  49 
CFR  571.213,  Federal  Motor  Vehicle 
Safely  Standard  (FMVSS)  No.  213. 
"Child  Restraint  Systems."  and  has  filed 
an  appropriate  report  pursuant  to  49 
CFR  Part  573.  "Defects  and 
Noncompliance  Reports."  Cosco  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— 'Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  in  the  Federal  Register 
on  June  16.  1999  (64  FR  32303),  with  a 
30-day  comment  period.  We  received  no 
comments. 

FMVSS  No.  213.  S5.5.2(k).  requires 
that  each  add-on  child  restraint  system 
designed  to  be  used  rear  facing  must 
have  a  label  that  warns  the  consumer 
not  to  place  the  rear-facing  child 
restraint  system  in  the  front  seat  of  a 
vehicle  that  has  a  passenger  side  air  bag. 
In  the  case  of  each  child  restraint  system 
that  can  be  used  in  a  rear-facing  position 
and  is  manufactured  on  or  after  May  27, 
1997.  this  label  must  be  permanently 
affixed  to  the  outer  surface  of  the 
cushion  or  padding  in  or  adjacent  to  the 
area  where  a  child's  head  would  rest,  so 
that  the  label  is  plainly  visible  and 
readable.  The  text  portion  of  this  label 
consists  of  a  heading  reading 
"WARNING  ",  with  tlie  following 
messages  under  that  heading: 

DO  NOT  place  rear-facing  child  seat 
on  front  seat  with  air  bag. 

DEATH  OR  SERIOUS  INJURY  can 
occur. 

The  back  seat  is  the  safest  place  for 
children  12  and  under. 

Opposite  the  text,  the  warning  label 
has  a  pictogram  showing  an  inflating  air 
bag  striking  a  rear-facing  child  seat, 
surrounded  by  a  red  circle  with  a  slash 
across  it.  The  label  must  also  conform 


to  size  and  color  requirements  specified 
in  SS.S.2(k)(4)(i)  through 
S5.5.2(k)(4)(iii). 

Cosco  has  notified  us  that  between 
March  31. 1999  and  April  7.  1999,  it 
manufactured  815  Arriva  Infant  Child 
Restraints,  Model  02-729-TED,  that  do 
not  have  the  air  bag  warning  label 
required  by  S5.5.2(k)  of  FMVSS  No.  213. 
During  this  time  period,  one  of  the 
production  lines  used  by  Cosco  to 
produce  the  Arriva  model  used  pads  for 
the  Canadian  version  of  this  child 
restraint  which  do  not  incorporate  the 
air  hag  warning  label  required  bv 
FMVSS  No.  213. 

Cosco  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

Cosco  contends  this  noncompliance  is 
inconsequential  as  it  relates  to  motor  vehicle 
safely-  A  notice  and  remedy  campaign 
("recall")  would  not  ser%-e  any  safely  related 
purpose  and  would  in  fact,  cast  doubt  in  the 
minds  of  the  consumer  as  to  the  effectiveness 
of  child  reslrainls.  We  believe  the  low 
number  of  unlLs  involved  (815)  combined 
with  the  enonnous  publicity  given  to  the 
warning  label  Issue,  rear-facing  seats  in  air 
bag  locations,  and  given  the  fact  (he 
Instructions  and  unit  labels  do  warn  to  the 
consumer  about  this  misuse  do  not  warrant 
a  recall. 

To  reiterate,  Cosco  docs  not  believe  this 
noncompliance  warrants  a  recall.  The 
Agency,  child  restraint  manufacturers  and 
child  pa.ssenger  safety  advocates  are  all  aware 
of  the  negative  Impacts  of  recalls  resulting 
from  technical  noncompliance.  The  two 
primary  negative  effects  are.  the  public, 
because  of  the  number  and  frequency  of  such 
recalls,  pays  no  attention  to  recalls  that  In 
fact  do  in  a  practical  way  affect  child 
passenger  safety.  In  addition,  the  public  upon 
seeing  the  number  of  recalls,  concludes  child 
restraints  currently  available  are  unsafe  and 
therefore  declines  to  use  them.  The  Agency 
is  aware  and.  in  fact,  has  publicly  advised 
consumers  to  use  child  restraints  which  have 
defects  or  noncompliances  that  have  resulted 
in  recalls  until  such  child  restraint-s  can  be 
corrected.  This  Is  In  recognition  of  the  fact 
that  technical  noncompliance  does  not 
compromise  the  overall  effectiveness  of  child 
restraints.  In  the  event  a  recall  Is  ordered  for 
the  noncompliance  which  has  been 
identified,  both  of  the  effects  des<3-lbed  will 
impact  consumers  negatively. 

In  conclusion.  Co.sco  submits  reasonable 
evaluation  of  the  facts  surrounding  this 
technical  noncompliance  will  result  in  the 
decision  that  no  practical  safety  issue  exists. 

We  are  denying  Cosco's  application 
for  the  following  reasons. 

We  would  like  to  begin  by  addressing 
a  statement  made  by  Cosco  in  its 
application.  Cosco  states  that: 

The  public,  upon  seeing  the  number  of 
recalls,  concludes  that  child  restraints 
currently  available  are  unsafe  and  therefore 
declines  to  use  Ihem.  The  agency  is  aware 
and.  in  fad.  has  publicly  advised  consumers 


to  use  child  restraints  which  have  defects  or 
noncompliances  that  have  resulted  In  recalls 
until  such  child  restraints  ran  be  txirracled. 
This  Is  in  recognition  of  the  tact  that 
technical  noncompliance  does  not 
compromise  the  overall  effectiveness  of  child 
restraints- 
It  is  correct  that  we  generally  ad\ise 
consumers  to  continue  using  child 
restraints  which  have  identified  defects 
or  noncompliances  until  such  a  time 
when  the  appropriate  remedy  can  be 
effected.  However,  this  is  in  recognition 
that — in  most  cases — use  of  a  child 
restraint  with  an  identified  defect  or 
noncompliance  is  safer  than  the 
alternatives  of  (a)  restraining  the  young 
child  with  a  vehicle  belt  system  that 
does  not  fit  properly,  or  (b)  not 
restraining  the  child  at  all.  In  the 
absence  of  a  grant  of  an 
inconsequentiality  petition,  we  have 
never  slated,  nor  implied,  that  a 
noncompliance — "technical  "  or 
otherw ise — does  not  compromise  the 
safety  or  effectiveness  of  child 
restraints. 

Further,  in  an  issue  as  critical  to 
safety  as  air  bags  and  infant  seating, 
Cosco's  failure  to  comply  with  the 
requirements  of  FMVSS  No.  213  by  not 
incorporating  the  air  bag  warning  label 
required  in  S5.5.2(k)  should  not  be 
excused.  The  requirements  addressing 
warning  labels,  printed  instructions, 
and  information  in  the  vehicle  owner's 
manual  pertaining  to  air  bags  and  child 
restraints  are  necessary  to  maximize  the 
safety  of  infants  and  yoimg  children 
traveling  in  motor  vehicles  equipped 
with  air  bags.  Each  of  these  warnings 
was  developed  with  cape  to  ensure  that 
the  specific  content  and  location  of  the 
labels  and  instructions  clearly  and 
concisely  convey  the  hazards  of  placing 
rear-facing  child  restraints  in  air  bag- 
equipped  seating  positions. '  We  have 
also  worked  very  closely  with  both 
vehicle  and  child  restraint 
manufacturers  and  others  in  the  child 
passenger  .safety  community  to  reduce 
the  likelihood  that  a  rear-facing  infant 
restraint  would  be  placed  in  a  \'ehicle 
seating  position  that  has  an  air  bag. 
Through  media  advisories,  consumer 
information  fact  sheets,  and  other 
means,  the  entire  child  passenger  safely 
community  has  taken  measures  to 
educate  the  public  regarding  the 
detrimental  effects  of  an  air  bag  when  it 


'  FMVSS  No  213  has  required  nar-bdng  child 
restraints  In  be  IaIx>1(k1  with  an  air  tMg  warning 
siDC«  AugU!.1  1994  (59  FR  7M3).  The  labeling 
requiremenl  was  r^\-ued  in  1996^61  FT*  602061  Jo 
require  an  cn^nced  and  much  morv  pramintint 
warning  on  a  distinct  laliel.  .\niong  ottier  fcalun?*. 
the  cntiancftd  l(il»I  includes  eyeKiatching  headings 
and  an  easv  lo  cromprehend  symtwl  The  label  musl 
also  be  located  where  the  child  s  head  rests-  The 
enhanced  label  has  been  required  since  May  1997. 
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strikes  the  seat  back  of  a  rear-facing 
infant  restraint. 

Despite  the  concerted  efforts  detailed 
above,  we  have  confirmed  that  between 
1995  and  1998,  15  children  have  been 
fatally  injured  in  crashes  where  their 
rear-facing  child  restraints  were 
installed  in  a  seating  position  that  was 
equipped  with  an  air  bag  that  had 
deployed.  We  are  aware  of  another  nine 
children  who  have  sustained  serious, 
but  nonfatal,  injuries.  These  numbers 
might  have  been  even  higher  had  a 
warning  label  not  been  provided.  We 
cannot  excuse  Cosco's  acknowledged 
noncompliance  of  using  seat  pads 
without  the  required  air  bag  warning 
label  in  production  runs,  given  the  grave 
potential  consequences  should  a  parent 
mistakenly  place  a  child  in  a  rear-facing 
child  restraint  in  a  seating  position 
equipped  with  an  air  bag  that 
subsequenUy  deploys  in  a  crash. 

Cosco  did  not  provide  information 
suggesting  that  it  was  not  a  serious 
safety  risk  to  place  a  rear-facing  child 
restraint  at  a  seating  position  equipped 
with  an  air  bag.  nor  did  Cosco  suggest 
that  the  warning  labels  were  not  an 
important  part  of  the  effort  to  educate 
the  public  about  those  risks.  Instead 
Cosco  outlined  its  views  about  how  a 
notice  and  remedy  campaign,  which  it 
must  conduct  if  this  petition  is  denied, 
would  negatively  affect  consumers. 
While  we  agree  that  consumers  may 
react  adversely  to  a  proliferation  of 
recalls,  that  potential  consequence 
should  be  addressed  by  reducing  the 
number  of  noncompliances,  not  by 
allowing  them  to  go  unremedied. 
Similarly.  Cosco  argued  that  "the  low 
nimiber  of  tmits  involved"  in  the 
noncompliance  argues  in  favor  of 
granting  its  inconsequentiality  petition. 
However,  in  ruling  on 
inconsequentiality  petitions,  we 
consider  the  consequences  of  the 
noncompliance,  rather  than  the  number 
of  vehicles  or  items  of  equipment  that 
are  affected.  In  the  case  of  this 
noncompliance,  the  consequence  of  a 
parent  not  knowing  of  the  dangers  of 
placing  a  rear-facing  child  restraint  at  a 


seating  position  equipped  with  an  air 
bag  are  potentially  fatal.  Given  these 
potential  consequences,  we  cannot  find 
the  noncompliance  to  be 
inconsequential  for  safety,  regardless  of 
the  relatively  small  number  of  units 
with  the  noncompliance. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  not  met  its  burden  of  persuasion 
that  the  noncompliance  it  describes  is 
inconsequential  to  safety.  Accordingly, 
its  application  is  hereby  denied. 

Authority:  49  U.S.C.  30118(d)  and 
30120(h);  delegations  of  authority  at  49  CFR 
1.50  and  S01.8. 

Issued  on:  December  1, 1999. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  99-31617  Filed  12-6-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-9»-S143;  Notice  No. 
99-14) 

Safety  Advisory:  Unauthorized  Marking 
of  Compressed  Gas  Cylinders 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Safety  advisory  notice. 

SUMMARY:  This  is  to  notify  the  public 
that  high-pressure,  compressed  gas 
cylinders  were  marked  but  may  not 
have  been  tested  by  Moore  Fire 
Extinguishers  and  Fire  Protection 
Company,  Inc.  (MFE),  462  Orange  St., 
Albany,  NY,  during  the  period  froml994 
through  March  of  1999.  Those  cylinders 
may  pose  a  safety  risk  to  the  public. 

A  hydrostatic  retest  and  visual 
inspection,  conducted  as  prescribed  in 
the  Hazardous  Materials  Regulations 
(HMR),  are  used  to  verify  the  structural 
integrity  of  a  cylinder.  If  the  hydrostatic 
retest  and  visual  inspection  are  not 


performed  in  accordance  with  the  HMR. 
a  cylinder  with  compromised  structural 
integrity  may  be  returned  to  service 
when  it  should  be  condemned.  Serious 
personal  injury,  death,  and  property 
damage  could  result  from  rupture  of  a 
cylinder.  Cylinders  that  have  not  been 
requalified  in  accordance  with  the  HMR 
may  not  be  charged  or  filled  with 
compressed  gas  or  other  hazardous 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Michalski,  Hazardous  Materials 
Enforcement  Specialist,  Eastern  Region, 
Office  of  Hazardous  Materials 
Enforcement.  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  820  Bear 
Tavern  Rd.,  Suite  306,  West  Trenton,  NJ 
08628.  Telephone:  (609)  989-2256;  Fax: 
(609)  989-2277. 

SUPPLEMENTARY  INFORMATION:  Based  On 
inspections  conducted  by  RSPA  it  has 
been  determined  that  MFE  has  no  test 
records  for  many  cylinders  that  it 
stamped  as  having  been  tested,  and  that 
many  cylinders  bearing  MFE's  Retester 
Identification  Number  (RDM)  may  not 
have  been  tested  by  MFE  and  may  pose 
a  safety  risk  to  the  public. 

CO 
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C087  is  MFE's  RIN,  M  is  the  month  of 
the  retest  (e.g..  11)  and  Y  is  the  year  of 
the  retest  (e.g..  98). 

Anyone  who  has  a  cylinder  that  is 
marked  with  RIN  number  C087  and 
stamped  with  a  retest  date  between  1994 
and  March  1999  should  consider  the 
retest  marking  invalid  and  should  not 
refill  and  offer  the  cylinder  for 
transportation  until  it  has  been 
successfully  retested. 

Issued  in  Washington,  DC  on  December  1, 
1999. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc.  99-31615  Filed  12-6-99:  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Poverty  Threshold 

AQENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  hereby  gives  notice  of  the 
weighted  average  poverty  threshold 
established  for  1998  for  one  person 
(unrelated  individual)  as  established  by 
the  Bureau  of  the  Census.  The  amount 
is  $8,316. 

dates:  For  VA  determinations,  the  1998 
poverty  threshold  is  effective  September 
30. 1999,  the  date  on  which  it  was 
established  by  the  Bureau  of  the  Census. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge,  Consultant,  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-7218. 
SUPPLEMENTARY  INFORMATION:  We 
published  a  final  rule  amending  38  CFR 
4.16(a)  in  the  Federal  Register  of  August 
3, 1990,  55  FR  31,579.  The  amendment 
provided  that  marginal  employment 
generally  shall  be  deemed  to  exist  when 
a  veteran's  earned  annual  income  does 
not  exceed  the  amount  established  by 
the  Bureau  of  the  Census  as  the  poverty 
threshold  for  one  person.  The 
provisions  of  38  CFR  4.16(a)  use  the 
poverty  threshold  as  a  standard  in 


defining  marginal  emploj-ment  when 
considering  total  disability'  ratings  for 
compensation  based  on  unemployabilit)' 
of  an  individual.  We  stated  we  would 
publish  subsequent  poverty  threshold 
figures  as  notices  in  the  Federal 
Register. 

The  Bureau  of  the  Census  recently 
published  the  weighted  average  poverty 
thresholds  for  1998.  The  threshold  for 
one  person  (uru^lated  individual)  is 
S8.316. 

Dated:  November  29.  1999. 
Togo  D.  West.  |r.. 
Secretary.  Veterans  Affairs. 
IFR  Doc.  99-31688  Filed  12-6-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  140, 141, 142, 143, 144, 
145, 146.  and  147 

[USCQ  1998-3868] 

HIN2115-AF39 

Outer  Continental  Shelf  Activities 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  a 
major  revision  of  its  regulations  on 
Outer  Continental  Shelf  (OCS)  activities. 
A  revision  is  needed  to  address  new 
developments  in  the  offshore  industry, 
to  fully  address  existing  legislation,  to 
effectively  implement  interagency 
agreements,  to  respond  to  comments 
received  from  the  advanced  notice  of 
proposed  rulemaking,  and  to  address 
casualty  investigation  findings.  The 
revised  regulation  will  effectively 
implement  existing  legislation  and 
interagency  agreements.  This 
rulemaking  improves  the  level  of  safety 
in  the  workplace  for  personnel  engaged 
in  OCS  activities. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facilit>'  on  or  before  April  5.  2000. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (OMB)  on 
collection  of  information  must  reach 
OMB  on  or  before  February  7.  2000. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-1 998-3868).  U.S. 
Department  of  Transportation,  room  Pl^ 
401,  400  Seventh  Street  SW., 
Washington.  E)C  20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street  SW.,  Washington. 
DC.  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fox  to  the  Docket  Management 
Facility  at  202-493-2251 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
17th  Street  NW..  Washington.  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 


rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PI^-401  on  the  Plaza  level  of  the 
Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC.  between  9  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

You  may  inspect  the  mati#ia1 
proposed  for  incorporation  by  reference 
at  room  1208C,  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW.. 
Washington.  DC  20593-0001  between 
8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-267- 
1082.  Copies  of  the  material  are 
available  as  indicated  in  the 
"Incorporation  by  Reference"  section  of 
this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  call  Mr. 
lames  M.  Magill,  Vessel  and  Facility 
Operating  Standards  Division  (G-MSO- 
2).  telephone  (202)  267-1082.  or  fax 
(202)  267-4570.  For  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Walker,  Chief. 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 

SUPPLEMENTARY  INFORMATION: 

Kaquest  for  Comments 

The  Coast  Guard  encourages  you  to 
participate  in  this  rulemaking  by 
submitting  comments  and  related 
material.  If  you  do  so.  please  include 
your  name  and  address,  identify  the 
docket  number  for  this  rulemaking 
(USCG  1998-3868).  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  You  may  submit 
your  comments  and  material  by  mail, 
hand  delivery,  fax.  or  electronic  means 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES:  but 
please  submit  your  comments  or 
material  by  only  one  means.  If  you 
submit  them  by  mail  or  hand  delivery, 
submit  them  in  an  unbound  format,  no 
larger  than  SVi  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  they  reached  the  Facility,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 


Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

What  Is  the  History  of  This 
Rulemaking? 

This  rulemaking,  USCG-1998-3868 
(formerly  CGD  84-098.  CGD  95-016).  is 
the  final  phase  of  an  ongoing  effort  by 
the  Coast  Guard  to  update  the  Code  of 
Federal  Regulations  (CFR)  in  33  CFR 
chapter  I,  subchapter  N.  on  Outer 
Continental  Shelf  (OCS)  activities  and  to 
implement  its  authority  under  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978  (Pub.  L.  95- 
372)(the  Act).  In  the  first  phase,  we 
published  in  the  Federal  Register  a  final 
rule,  entitled  "Outer  Continental  Shelf 
Activities"  (CGD  78-160)(47  FR  9366. 
March  4. 1982).  That  rule  implemented 
the  mandatory  provisions  of  the  Act, 
such  as  employment  of  personnel  in  33 
CFR  part  141.  and  reorganized 
subchapter  N  to  provide  a  framework  for 
the  inclusion  of  other  regulations  in  the 
future. 

The  second  phase  of  this  effort  began 
in  1985  with  the  publication  of  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  (CGD  84-098)  (SO  FR  9290. 
Match  7. 1985).  This  ANPRM  discussed 
inspection  of  fixed  facilities,  emergency 
evacuation,  workplace  safety  and 
health,  lifesaving.  fire  protection, 
training,  and  vessels  used  for  OCS 
activities.  Because  virtually  all  of  the 
comments  received  to  the  ANPRM 
focused  on  inspection  of  fixed  facilities 
and  emergency  evacuation,  we  handled 
these  subjects  in  two  separate 
rulemakings.  On  May  26,  1988.  we 
published  a  final  rule  entitled  "Self 
Inspection  of  Fixed  OCS  Facilities" 
(CGD  84-098a)  (53  FR  18977)  and.  on 
May  18,  1989,  we  published  a  final  rule 
entitled  "Emergency  Evacuation  Plans 
for  Maimed  OCS  Facilities"  (CGD  84- 
098b)  (54  FR  21566). 

The  current  and  final  phase  of  this 
effort  began  with  the  publication  of  a 
"Request  for  Comments"  (CGD  95-016) 
(60  FR  33185.  June  27. 1995)  describing 
the  broad  scope  of  this  rulemaking  and 
asking  for  public  comments.  The 
purpose  of  this  request  was  to  focus 
comments  on  subjects  other  than  self- 
inspection  and  emergency  evacuation, 
which  were  addressed  in  the  second 
phase.  The  remaining  subjects  include 
workplace  safety  and  health,  lifesaving, 


fire  protection,  training,  operations,  and 
certification. 

What  Is  the  Purpose  of  This 
Rulemaldng? 

The  Coast  Guard  is  the  lead  Federal 
agency  for  workplace  safety  and  health, 
other  than  for  matters  generally  related 
to  drilling  and  production  that  are 
regulated  by  the  MMS.  on  facilities  and 
vessels  engaged  in  the  exploration  for, 
or  development  or  production  of. 
minerals  on  the  OCS.  The  last  major 
revision  of  our  current  OCS  regulations 
occurred  in  1982.  In  1982.  the  offshore 
industry  was  not  as  high  tech  as  today's 
operations.  Offshore  activities  were  in 
relatively  shallow  water  near  land, 
where  help  was  readily  available  during 
emergency  situations.  The  equipment 
regulations  required  only  basic 
equipment,  primarily  for  lifesaving 
appliances  and  hand-held  portable  fire 
extinguishers.  Since  1982.  the 
requirements  in  33  CFR  chapter  I, 
subchapter  N.  have  not  kept  pace  vrith 
the  changing  offshore  technology  or  the 
safely  problems  it  creates  as  OCS 
activities  extend  to  deeper  water  (7.500 
feet)  and  move  farther  offshore  (127 
miles).  This  proposed  rule  is  intended 
to  revisit  all  of  our  current  OCS 
regulations  in  subchapter  N  to  take 
advantage  of  past  experiences  and  new 
improvements  to  make  the  OCS  a  safer 
workplace. 

In  Keeping  with  the  Vice  President's 
National  Partnership  for  Reinventing 
Government  (using  government/ 
industry  partnership  to  reduce 
government  regulations),  the  Coast 
Guard  along  with  the  Minerals 
Management  Service  (MMS)  is 
promoting  volimtary  use  of  Safety  and 
Environmental  Management  Programs 
(SEMP).  This  approach  has  been 
promoted  by  the  Coast  Guard  and  the 
MMS  since  1991.  II  would  help  those 
owners  who  operate  equipment  under 
MMS,  USCG.  and  International  Safety 
Management  standards  to  have  a 
consistent  management  program 
throughout  their  operations,  which  will 
certainly  promote  safety.  With  SEMP. 
Outer  Continental  Shelf  operators  can 
plan,  design,  manage,  and  conduct  their 
operations  with  emphasis  on  the  human 
element  in  safety  and  pollution 
prevention.  Companies  effectively  using 
SEMP  can  expect  it  to  result  in  more 
efficient  operations  by  avoiding  or 
containing  accident  and  pollution  costs. 
By  promoting  SEMP.  it  is  our  intent  to 
put  overall  performance  ahead  of  role 
equipment  testing  and  reliance  on 
prescriptive  regulations.  See  American 
Petroleum  Institute  (API)  RP  75  entided 
"Recommended  Practice  for 
Development  of  a  Safety  and 


Environmental  Management  Program  for 
Outer  Continental  Shelf  (OCS) 
Operations  and  Facilities"  for  further 
information.  RP  75  is  available  from  API 
on  the  Internet  at  http://www.api.org  for 
a  fee. 

What  Comments  Were  Received  to  the 
1985  Advance  Notice  of  Proposed 
Rulemaking? 

We  received  88  letters  in  response  to 
the  1985  ANPRM.  Of  the  88  letters.  72 
contained  comments  in  response  to 
questions  published  in  the  ANPRM  on 
emergency  evacuation  plans  (EEP's)  for 
manned  facilities  and  mobile  offshore 
drilling  units  (MODU's).  These 
comments  were  discussed  in  the  notice 
of  proposed  rulemaking  (NPRM)  on 
EEP's  that  was  published  on  December 
24.  1987  (52  FR  48717). 

Twenty-three  letters  contained 
comments  concerning  the  self- 
inspection  of  fixed  facilities.  These 
comments  were  discussed  in  the  NPRM 
on  self-inspection  of  fixed  facilities  that 
was  published  on  July  7. 1987  (52  FR 
25392). 

Eleven  letters  contained  comments  on 
the  remaining  questions  in  the  ANPRM. 
Thev  are  addressed  below: 

(l1  Five  comments  stated  that  fire 
protection  on  fi.xed  facilities  is 
adequately  addressed  in  the  MMS 
regulations  and  no  additional  Coast 
Guard  regulations  are  needed. 

We  disagree.  The  1998  Memorandum 
of  Understanding  (MOU)  between  the 
Coast  Guard  and  MMS  assigns  to  the 
Coast  Guard  the  responsibility  for 
establishing  fire  protection  requirements 
for  all  areas  on  fixed  facilities,  including 
the  wellbay  and  industrial  equipment 
areas.  Current  regulations  do  not 
address  requirements  for  structural  fire 
protection  in  accommodation  spaces  on 
fixed  facilities.  This  rulemaking  will 
add  requirements  in  this  area. 

(2)  One  comment  suggested  that  the 
Coast  Guard  require  a  fire  and  gas 
detection  system  in  or  near 
accommodation  spaces.  They  reasoned 
that  a  fire  and  gas  detection  system  is 
needed  because  of  the  potential  fire 
hazard  resulting  from  fiaramable  liquids 
or  gases  handled  or  processed  on  fixed 
facilities. 

We  agree.  Proposed  §  143.1050  would 
require  that  all  accommodation  spaces 
on  manned  fixed  facilities  be  outfitted 
with  a  fire  detection  system.  Under  the 
1 998  MOU  between  MMS  and  the  Coast 
Guard.  MMS  is  responsible  for 
establishing  gas  detection  requirements 
on  facilities.  Gas  detection  system 
requirements  for  accommodation  areas 
are  found  in  30  CFR  250.123(b)(9). 

(3)  Five  comments  stated  that  fire 
hazards  on  a  fixed  facility  are  not 


similar  to  those  found  on  a  tank  vessel, 
as  stated  by  the  Coast  Guard  in  the 
ANPRM.  Rather  than  apply  tank-vessel 
regulations  to  fixed  facilities,  the  Coast 
Guard  should  develop  fire  protection 
regulations  specifically  for  those 
facilities. 

We  agree  and  propose  new 
regulations  that  address  the  unique  fire 
hazards  found  on  fixed  facilities.  As 
most  fixed  facilities  do  not  store  oil  or 
gas  in  large  quantities,  as  do  tankers,  a 
direct  adoption  of  tank-vessel 
regulations  is  inappropriate.  Fire 
hazards  on  fixed  facilities  are  similar,  in 
many  areas,  to  those  on  MODU's,  the 
greatest  risk  for  loss  of  life  on  both  being 
a  blowout  or  a  hydrocarbon  fire. 
However,  the  probability  of  saving 
personnel  on  a  fixed  facility  is  greater 
than  on  a  MODU.  because  the  location 
of  the  facility  is  permanent  and  known 
to  the  Coast  Guard,  whereas  that  of  the 
MODU  changes.  On  the  other  band,  the 
risk  of  a  blowout  or  hydrocarbon  fu-e  is 
greater  on  a  fixed  facilitj'  than  on  a 
MODU.  A  fixed  facility  has  a  connection 
to  a  hydrocarbon  source  year-round,  24 
hours  a  day.  A  MODU  has  a  connection 
to  a  hydrocarbon  source  only  20  to  25 
percent  of  the  lime,  as  drilling  results  in 
a  dry  hole  75  to  80  percent  of  the  time. 
Therefore,  this  rulemaking  proposes 
new  regulations  in  part  143.  subparts  K 
and  L.  for  fixed  facilities.  They  will 
allow  the  facility  to  meet  either  the 
MODU  fire  protection  regulations  or  the 
National  Fire  Protection  Association 
(NFPA)  Life  Safety  Code,  NFPA  101 , 
urith  the  additional  requirement  of  an 
independent  fire  wall. 

(4)  One  comment  stated  that  there  are 
already  industry'  safety  standards  for 
most  of  the  items  addressed  in  the 
ANPRM.  The  comment  suggested  that 
we  adopt  or  reference  industr>' 
standards  wherever  possible,  instead  of 
issuing  separate  Coast  Guard  standards 
and  requiring  the  use  of  only  Coast 
Guard-approved  equipment. 

We  incorporate  industr>'  standards 
into  otu-  regulations  (proposed  S  140.30). 
where  appropriate.  However,  some 
critical  safety  equipment,  such  as 
lifesaving  equipment,  still  needs  to  be 
approved  by  the  Coast  Guard  to  ensure 
adequate  saifety  in  the  event  of  an 
emergency.  . 

(5)  Five  comments  stated  that  hospital 
spaces  on  fixed  facilities  are  impractical 
and  should  not  be  required.  They 
claimed  that  the  current  requirements 
for  first-aid  equipment  are  sufficient  to 
handle  personnel  injuries  offshore  and 
that  no  new  regulations  are  needed. 
Two  comments  stated  that  individuals 
who  are  seriously  injured  can  be 
evacuated  by  helicopter  to  a  shore-side 
hospital  within  a  matter  of  hours.  The 
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comments  stated  that  many  facilities 
house  10  or  fewer  people  and  that  it  is 
not  feasible  to  require  a  hospital  space 
on  those  facilities. 

We  agree  that  a  hospital  space  is  not 
needed  for  fixed  facilities.  However,  it 
is  necessary  to  have  a  space  to  isolate 
individuals  or  to  provide  basic  first  aid 
treatment  while  they  await  evacuation. 
Therefore,  proposed  §  143.1321  would 
require  that  a  manned  fixed  facility  with 
quarters  for  12  or  more  persons  have  a 
designated  medical  treatment  room. 

(6)  One  comment  suggested  that  first- 
aid  supplies  should  be  suitable  for.  and 
sized  to.  the  facility's  population. 

We  agree.  Proposed  §  143.855  would 
require  that  suitable  first-aid  supplies 
are  provided  In  quantities  based  on  a 
facility's  population. 

(7)  Five  comments  questioned  the 
need  to  require  the  lease  holder  to 
submit  an  annual  report  to  the  Coast 
Guard  on  the  size  of  the  worker 
population  and  total  man  hours  lost  as 

a  result  of  casualties,  as  suggested  in  the 
ANPRM.  They  contend  that  this 
information  would  be  difficult  to  obtain 
because  subcontractors  often  work  on 
fixed-rate  contracts  and  do  not  report 
man-hours  lost  to  the  leaseholder.  The 
comments  recommended  that 
subcontractors  and  others  should  report 
the  required  information  directly  to  the 
Coast  Guard. 

We  can  require  collection  data  only 
from  the  lease  holder  and  not  from 
subcontractors.  We  currently  receive 
population  data  from  the  self-inspection 
and  emergency  evacuation  regulations 
now  in  place.  We  propose  no  change  in 
response  to  this  comment  and  plan  to 
reassess  our  needs  at  a  later  time. 

(8)  Four  comments  suggested  that  the 
Coast  Guard.  MMS.  and  Occupational 
Safety  and  Health  Administration 
(OSHA)  develop  a  single  casualty 
reporting  form  to  be  submitted  to  all  of 
these  agencies.  The  comments  stated 
that  the  three  agencies'  current  casualty 
reporting  requirements  are  redundant 
and  that  the  duplication  of  reporting 
should  be  eliminated. 

We  agree.  We  have  developed  and 
propose  a  new  consolidated  form. 
Information  about  the  proposed  form  is 
located  at  the  end  of  the  discussion  of 
proposed  changes. 

What  Camments  Were  Received  to  the 
1995  Request  for  Comments? 

The  Coast  Guard  received  a  total  of 
seven  letters  in  response  to  our  1995 
request  for  comments  (60  FR  33185, 
(une  27,  1995).  Two  letters  submitted 
copies  of  the  minutes  for  meetings  of  the 
National  Offshore  Safety  Advisory 
Committee  (NOSAC)  subcommittee. 


Conunents  contained  in  the  other  five 
letters  are  summarized  below: 

Three  comments  expressed  strong 
support  for  the  Coast  Guard's  efforts  to 
review  and  revise  regulations  for 
activities  on  the  OCS.  One  comment 
supports  operationally  sound 
improvements  to  current  OCS 
regulations.  However,  one  comment 
stated  that  current  safety  regulations 
relative  to  a  fixed  structiue  on  the  OCS 
are  suitable  and  adequate.  It  was  further 
suggested  that  any  change  to  safety 
regulations  be  justified  by  a  cost/benefit 
analysis.  The  Coast  Guard  contends  that 
review  and  revision  of  regulations  for 
activities  on  the  OCS  is  necessary.  Here 
is  but  one  example: 

In  the  current  33  CFR  parts  143  and 
145.  there  are  no  requirements  for 
structural  fire  protection  for  a  fixed 
facility  accommodation  space.  It  is 
conceivable  that  an  accommodation 
module  made  from  plywood  and  2x4 
wooden  studs  could  provide  adequate 
protection  from  the  weather.  However, 
it  would  not  provide  adequate  fire 
protection. 

Through  our  industry  partnerships, 
we  discovered  that  many  fixed  facility 
owners  voluntarily  use  fire  resistant 
materials  in  the  construction  of  fixed 
facility  accommodation  spaces.  We 
incorporated  several  structural  and 
construction  fire  protection 
requirements  in  this  proposed  rule. 

One  comment  stated  that  the  current 
regulations  in  33  CFR  parts  140-147 
were  inadequate  in  the  following  areas: 
design  and  equipment;  operations; 
workplace  safety  and  health,  including 
confined-space  entr>':  and  accident 
reporting.  We  agree  and  propose  many 
new  workplace  safety  and  health 
regulations  that  are  similar  to  recently 
developed  OSHA  regulations.  We  also 
obtained  valuable  comments  and 
recommendations  from  the  NOSAC 
subcommittee  addressing  issues  related 
to  this  rulemaking,  and  many 
suggestions  were  incorporated  in  the 
drafting  of  this  proposed  rule. 

Two  comments  suggest  that  the  Coast 
Guard  consult  with  OSHA  to  update  the 
1979  MOU  to  clearly  confirm  that 
redundant  jurisdiction  and  regulatory 
enforcement  on  the  OCS  does  not  exist. 
One  comment  contends  that  if  the  Coast 
Guard  is  unwilling  to  comprehensively 
address  OCS  issues,  then  it  would  be 
appropriate  for  it  to  formally  withdraw 
from  exercising  regulatory  jurisdiction 
over  occupational  safety  and  health 
issues  on  the  OCS.  leaving  such 
activities  to  OSHA.  The  MOU  between 
the  Coast  Guard  and  OSHA  was  last 
updated  in  1989.  We  have  a  strong 
interagency  relationship  and  regularly 
communicate  on  issues  of  mutual 


interest,  thus  the  current  MOU  meets 
our  needs  at  this  time.  The  1989  MOU 
clearly  assigns  regiUatory  responsibility 
and  enforcement  to  the  jurisdiction  of 
the  Coast  Guard  for  workplace  safety 
and  health  issues  on  the  OCS. 

One  comment  expressed  concern 
about  working  conditions  for  U.S. 
citizens  employed  on  board  foreign 
vessels  engaged  in  OCS  activity.  Thev 
stated  that  employees  experience  the 
labor  standards  of  the  third-world 
countries  in  which  the  vessels  are 
registered,  even  when  working  within 
areas  subject  to  U.S.  jurisdiction.  They 
requested  the  Coast  Guard  provide  these 
U.S.  citizens  the  protection  entitled 
under  the  Act.  The  workplace  safety  and 
health  regulations  in  part  142  apply  to 
personnel  engaged  in  operation  on  the 
OCS,  whether  onboard  a  foreign  OCS 
unit  or  a  U.S.  OCS  unit.  The  proposed 
revisions  to  part  142  will  add  many  new 
workplace  safety  and  health  items 
which  should  increase  the  level  of 
safety  for  U.S.  citizens  employed  on 
foreign  units  engaged  in  OCS  activities. 

One  comment  stated  that  the  Coast 
Guard  should  adopt  an  underlying 
principal  that  lifesaving  equipment 
should  be  capable  of  keeping  100 
percent  of  the  personnel  on  a  facility  out 
of  the  water  in  case  of  abandonment  or 
evacuation.  We  agree.  Current 
regulations  for  fixed  facilities  require 
life  floats  for  100  percent  of  facility 
personnel.  This  is  not  adequate  to 
protect  personnel  in  the  event  of  a 
blowout  nor  is  it  the  best  available  and 
safest  technology  for  this  purpose.  See 
proposed  §  143.826  for  the  survival  craft 
requirements  for  fixed  facilities.  This 
would  align  fixed  facility  requirements 
with  similar  regulations  for  MODU's 
and  floating  facilities. 

Two  comments  commend  the  Coast 
Guard  for  working  with  industry  groups, 
reviewing  new  developments,  and 
creating  an  environment  of  partnership 
in  safety.  One  comment  specifically 
supports  the  Coast  Guard's  work  with 
the  NOSAC.  The  Coast  Guard  regularly 
receives  valuable  feedback  and 
recommendations  from  various  safety 
advisory  committees.  We  also  use  other 
industry  partnerships.  For  several  years, 
the  Coast  Guard  has  focused  on  ways  to 
improve  safety  and  reduce  incidents 
caused  by  human  factors.  Prevention 
Through  People  (FTP)  continues  to  be  a 
high  priority  with  the  Coast  Guard's 
Office  of  Marine  Safety  and 
Environmental  Protection.  PTP  is  a 
people-focused  approach  to  reducing 
casualties  and  pollution.  Although 
initiated  by  the  Coast  Guard,  PTP  finds 
its  strength  in  its  close  working 
relationship  with  the  maritime  and 
offshore  industries.  The  Coast  Guard 


currently  has  eight  FTP  partnerships, 
and  the  projects  undertaken  within 
these  partnership  groups  are  mutually 
beneficial. 

One  comment  encouraged  the  Coast 
Guard  to  include  in  this  regulator)'  effort 
any  new  requirements  developed  by 
OSHA  for  onshore  locations  that  may 
apply  offshore.  We  continually  review 
new  OSHA  regulations  to  determine 
applicability'  to  the  OCS.  Many 
workplace  safety  and  health  regulations 
included  in  this  proposed  rule  are 
similar  to  recent  regulations  developed 
by  OSHA  for  onshore  locations. 

One  comment  suggests  that  the  Coast 
Guard  address  the  danger  of  a  vessel 
colliding  with  a  facility.  A  recent  near- 
miss  incident  emphasizes  the 
importance  of  this  subject.  In  this  case, 
a  tanker  lost  power  and  nearly  collided 
with  a  tension  leg  platform  CTLP) 
production  facility.  The  Coast  Guard 


requested  that  a  NOSAC  subcommittee 
address  this  issue.  On  April  8. 1999. 
NOSAC  reported  its  findings  to  the 
Coast  Guard.  We  will  review  this 
infonnation  and  the  recommendations. 
Any  necessary  regulator)'  revisions 
would  be  part  of  a  future  rulemaking. 

One  comment  expressed  concern  that 
design  requirements  for  OCS  units  are 
inadequate.  It  further  stated  that 
workers  are  being  injured  and  killed  due 
to  substandard  facility  design  created  by 
a  lack  of  written  standards.  Since  we 
established  regulations  for  OCS 
activities,  there  are  dramadc  changes  to 
both  the  nature  of  the  work  and  the 
technology'  used.  This  proposed  rule 
would  address  the  deficient  areas  in 
current  OCS  regulations  and  improve 
the  level  of  safety  for  workers  engaged 
in  OCS  activities. 

One  comment  stated  that  current 
regulations  do  not  contain  regulations  to 


prevent  injuries  due  to  falls.  We  agree. 
The  proposed  rule  contains 
requirements  for  fall-arrest  systems  in 
§§  142.155  through  142.160  ' 

Where  Are  Current  OCS  RegulaUoiui 
Located  in  the  Proposed  Rule? 

When  we  use  the  term  the  "current 
OCS  regulalion(s) "  in  this  preamble,  we 
refer  to  the  current  regulation  in  33  CFR 
chapter  1.  subchapter  N.  Discussion  of 
material  from  this  rulemaking  is 
identified  as  "proposed  "  Much  of  the 
material  in  the  proposed  rule  is  new. 
However,  the  following  table  can  help 
vou  find  out  where  material  in  the 
current  33  CFR  is  located  in  this 
document.  This  table  does  not  show 
provisions  that  are  new  and  did  not 
come  from  current  OCS  regulations. 
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146.510 

143.730(d) 

146.15(c) 

143.405 

146.520 

143.765 

146.20(d)  and  (eXl) 

143.407 

146.525 

143.826 

144.01-1  and  144.01-15 

144.01-1 

143.826  and  143.835 

143.835 

144.01-1 

144.01-5 

143.840 

143.835(b) 

144.01-10(a) 

144.01-10(a) 

143.835(b) 

143.835(c) 

144.01-10(b) 

144.01-10(b) 

143.835(c) 

143.835(d) 

144.01-10(c) 

144.01-10(c) 

143.835(d) 

143.840 

144.01-5 

144.01-15 

143.826 

143.845 

144.01-20 

144.01-20 

143.845 

143.845(d) 

144.01-20(d) 

144.01-20(3) 

143.846(a) 

143.846(a) 

144.01-20(3) 

144  01 -20(d) 

143.845(d) 

143.850(a) 

I44.01-25(a) 

144.01-25(a) 

143.850(a),  143.851. 
and  143.852 

143.850(b) 

I44.01-25(b) 

I44.01-25(b) 

143.850(b) 

143.851 

144.01 -25(a) 

144.01-30 

143.855 

143.852 

144.01-25(3) 

144.01-35 

143.860 

143.855 

144.01-30 

144.01-40 

143.865 

143.860 

144.01-35 

144.10-l(a) 

143.910 

143.865 

144.01-40 

144.10-l(aXl) 

143.915 

143.875 

146.20(a) 

144.10-l(aX2) 

143.920 

143.876 

146.20(c) 

144.10-l(aX3) 

143.920 

143.878(b) 

146.20(b) 

144.10-l(b) 

143.920 

143.880 

146.20(e) 

144.10-10 

Removed 

143.880(b) 

146.20(eX2) 

144.20-1 

145.1 

143.885(a)  and  (b) 

146.135(d) 

144 .20-5(a)  through  (e) 

145.210 

143.885(c) 

146.135(e) 

144.20-5(0 

145.210(c) 

143.910 

144.10-1(3) 

Subpart  144.30 

145.215 

143.915 

144.10-1(3X1) 

145.01 

143.1026 

143.920 

144.10-1(3X2),  (aX3).  and 
(b) 

i4>.U5(a)  through  (c) 
Table  145.05(c) 

143.1020 
Table  143.1020 

143.1020 
Table  143.1020 

145.05(a)  through  (c) 
Table  145.05(c) 
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Table  1  (continued) 


If  the  regulation  is  in 
the  current 
33  CFR ... 

You  will  find  it  in 

the  NPRM  at 

proposed... 

If  you  are  looking 

at  the  proposed 

NRPM  cite... 

It  is  derived  from 

the  current 

33  cut... 

145.05(d) 

143.1027 

143.1026 

145.01 

145.10(a) 

143  1029 

143.1027 

145.05(d) 

Table  145.10(3) 

Table  143.1029 

143.1029 

145.10(a) 

145.10(b) 

143.1030 

Table  143.1029 

Table- 145. 10(a) 

146.1 

143.1,  144.1.  and  146.1 

143.1030 

145.10(b) 

146.5(a) 

143.100 

14.   1200 

143.1 

146.5(b) 

140.60 

143.1210 

143.15(a) 

146.10 

143.105 

143.1215 

146.105 

146.15(a). 

143.610  and  145.120 

143.1216 

146.110(b) 

146.15(b) 

143.615(g)  and  143.730 

143.1217(b) 

146.105 

146.15(c) 

143.730(d) 

143.1218 

146.135(3).  (b),  and  (c) 

146.20(3) 

143.875 

143.1220 

143.1,  143.i01(a)3nd(b) 

146.20(b) 

143.878(b) 

143.1221(a) 

143.101(e) 

146.20(c) 

143.876 

143.1221(b) 

143.101(0 

146.20(d) 

143.765 

143.1222(b) 

143.10UC) 

146.20(e) 

143.880 

143.1223 

143.101(d) 

146.20(eXl) 

143.765 

143.1225(a) 

143.105(a) 

146.20(eX2) 

143.880(b) 

143.1225(b) 

143.105(b) 

146.30 

143.110 

143.1230 

143.110(3) 

146.35(3)  and  (b) 

143.115 

143.1232 

143.110(b) 

146.40 

143.120 

144.1 

143.100,  146.1.  3nd 
146.101 

146.45 

143.125 

144.35 

140.15(a) 

146.101 

144.1 

144.40 

140.15(b) 

146.105 

143.1215  and 
143.1217(b) 

144.305 

143.120(b) 

146.110(3) 

143.210(a) 

144.505 

143.120(b) 

146.110(b) 

143.1216 

144.605 

143.120(b) 

146.115 

143.220 

144.700 

143.1 

146.120 

143.225 

144.705 

143  120(b) 

146.125(a) 

143.410 

144.815 

143.120(b) 

146.125(b) 

143.410(a) 

144.820 

143.120(b) 

146.125(c) 

143.430 

144.910 

143.120(c) 

146.125(d) 

143.415 

145.1 

143.100,  144.20-1,  and 
146.201 

146.130 

143.230 

145.100 

146.203 

146.135(a),  (b),  and  (c) 

143.1218 

145.105 

146.205 

146.135(d) 

143.885(a)  and  (b) 

145.110 

146.202 

146.135(e) 

143.885(c) 

145.115 

146.210 

146.140(a) 

143.310(a),  143.315, 
and  143.320 

145.120 

146.15(3) 

146.140(b) 

143.320 

145.205 

143.207 

146.140(c) 

143.325 

145.210 

144.20-5(3)  through  (e) 

146.140(d) 

143.320 

145.210(c) 

144.20-5(0 

146.140(dXl)through 
(dX3) 

143.310(b) 

145.215 

Subpart  144.30 
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Table  2.  Comparison  Table 


Ifthe  regulation  is  in 
the  current 
33CFR™ 

You  wiU  find  H  in 

the  NPRM  at 

proposed... 

Ifyon  are  looking 

at  the  proposed 

NRPM  cite... 

It  is  derived  from 
the  current 
33  CFR.- 

146.140(d)(4)  through 
(dX12) 

143.310(c) 

145.400 

143.1 

146.140(e)  and  (eXD 

143.33(Ka) 

145.400(a) 

143.200 

l46.140(eX2) 

143.330(c) 

145.400(b) 

143.201 

146.140(eX3) 

143.330(d) 

145.405 

143.205 

146.140(0 

143.330(b)  and  (e) 

145.410 

143.207 

146.140(g) 

143.330(e) 

145.415 

143.15(a) 

146.201 

145.1 

145.425 

143.210 

146.202 

145.110 

146.1 

143.300,  146.1,  and 
146.301 

146.203 

145.100 

146.105 

146.303 

146.205 

145.105 

146.125 

143.301 

146.210 

145.115 

146.410 

143.15(b) 

146.301 

146.1 

146.500 

143.400  and  143.401(a) 

146.303 

146.105 

146.505 

143.401(a) 

147.1 

147.5  and  147.10 

146.510 

143.401(d)  and  (e) 

147.5 

147.20 

146.515 

143.401(b)  and  (c) 

147.10(a) 

147.25  through  147.35 

146.520 

143.405 

147.10(b) 

147.25  through  147.35 

146.525 

143.407 

147.10(c) 
147.10(d) 

147.25  through  147.35 
147  105 

147.5  and  147.10 

147.1 

147.15 

147.40 

147:20 

147.1101 
147.5 

147.1101 

140.25  and  147.15 

147.25  through  147.35 

147.10 

147.1102  through  147.1116 

147.110 

147.40 

147.15 

147.105 

147.10(d) 

147.110 

147.1 102  through 
147.1116 

What  Are  the  Major  Changes  Being  Proposed? 

Many  of  the  current  OCS  regulations  remain  unchanged  in  substance.  They  include  the  regulaUons  in  part  141 
for  personnel,  m  part  143  for  self-inspection  of  manned  fixed  facilities  and  for  EEP's,  and  in  part  147  for  safety  zones 

The  major  changes  are  in  the  areas  of  operations,  structural  fire  protection,  lifesaving  and  fire-protecUon  equipment 
workplace  safety  and  health,  training,  vessels  engaged  in  OCS  artivities,  and  accommodation  spaces  on  manned  fixed 
facilities.  To  the  extent  practicable,  we  tried  to  align  the  regulations  for  one  category  of  OCS  unit  with  those  for 
other  categories  and  to  align  the  regulaUons  for  foreign  OCS  units  with  those  for  U.S.  OCS  units 

We  inco^orated  substantive  changes  in  this  proposed  rule  so  OCS  requirements  in  subchapter  N  conform  with 
other  appbcable  requirements  in  OCS  regulations.  We  also  aligned  sections  vrithin  subchapter  N  that  are  similar  for 
vanous  OCS  units.  The  affected  sections  are  as  follows: 


BIUJNQ  CODE  WIO-IS-U 


Sobjcct 

NPRM  Che  locatioii 

Similar  rcquiremcat  locatioD 

Annual  self-inspection  window 

140.120 

46  CFR  107.269 

Electrical-related  work 

142.145 

29  CFR  1910  333 

Personal  fall  arrest  system 

142.155-160 

29  CFR  1915.159 

Radiation 

142.175-179 

29CFR  1910.1096 

Asbestos  exposure 

142.181(a) 

29  CFR  1915.1001 

Inorganic  lead  exposure 

142.181(b) 

29  CFR  1915.1025 

Blood-borne  pathogens 

142.185 

29  CFR  1910.1030 

Noise 

142.235-240 

29  CFR  1910.95 

Machine  guards 

142.245-250 

29  CFR  1910.212 

Slings 

142.260 

29CFR  1910.184 

Color  codes  for  signs  and  tags 

142.285 

29  CFR  1910.145 

Confmed-space  entr>' 

142  subpart  D 

29  CFR  1910.146.  29  CFR  part 
1 91 5.  subpart  B.  and  46  CFR 
subpart  91.50 

Hazardous  materials 

142  subpart  E 

29  CFR  If  10.1200 

Lifesaving  arrangement 

143.25  and  144.30                           '  46  CFR  108.105(d) 

Alternate  lifesaving  equipment 

143.30  and  144.35 

46  CFR  108.105(e) 

Substitution  of  Coast  Guard 
approved  equipment 

143.35  and  144.40 

46  CFR  108. 105(a)  and  (b) 

Novel  lifesaving  appliances 

143.40  and  144.45 

46  CFR  108.105(3)  and  (c) 

Survival  craft  assignment 

143.225 

46  CFR  109.323 

Station  bill  (muster  list) 

143.230 

46  CFR  108.901(b) 

Fire  drill 

143.420 

46  CFR  109.213(0 

Abandonment  drill 

143.430 

46  CFR  109.213(d) 

Personnel  training/instruction 

143.   ,0 

46  CFR  109.2 13(g)  and  (h) 

Maintenance  of  lifesaving 
equipment 

143.61 5(a)-(e)  and  (g) 

46CFR109.301(b)and(c) 

Maintenance  of  lifesaving 
equipment 

143.615(f) 

46  CFR  109.425 

Maintenance  of  survival  craft 
falls 

143.620 

46CFR109.301(j) 

Maintenance  of  launching 
appliances 

143.625 

46CFR109.301(iKl)and(iX2) 

Maintenance  of  release  gear 

143.630 

46  CFR  109.301(1X3)  and  (iX4) 
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Sabjcct 

NPRM  Che  kxalioo 

Similar  requirenent  location 

Maintenance  of  inflatable 
lifesavlng  appliances  and  marine 
evacuation  systems 

143.635 

46  CFRI  09.301  (gXD 

Maintenance  of  inflatable  life 
raf^s.  inflatable  life  jackets,  and 
hybrid  inflatable  lifejackets 

143.640 

46  CFR  I09.301(gX2)  and  (gX3) 

Maintenance  of  inflatable  rescue 
boats 

143.645 

46CFR  l09.301(gK4) 

Operational  testing 

143.710 

Proposed  33  CFR  143.435 

Release  gear  testing 

143.715 

46CFR109.301(iX5) 

Weekly  lifesaving  equipment 
lesling'inspection 

143.720 

46  CFR  109.301(d) 

Monthly  lifesaving  equipment 
testing  inspection 

143.725 

46  CFR  109.301(e) 

Annual  lifesaving  equipment 
testing'inspection 

143.730 

46  CFR  109.301(0 

Fire-fighting  equipment 
testinginspection 

143.750 

46  CFR  109.223 

Fire-fighting  equipment 
testing  inspection  records 

143.755 

46  CFR  109.435 

Emergency  lighting  and  power 
systems  testing  inspection 

143.760 

46  CFR  3  5. 10- 15  and  46  CFR 
109.211(a) 

Survival  craf*  and  rescue  boat 
approval 

143.820(a) 

46CFR108.515(bXI) 

Survival  craft  and  rescue  boat 
approval 

143.820(b) 

46  CFRI  08.5  l5(bX2) 

Lifeboat  approval 

l43.830(aK2) 

46  CFR  108.520(a) 

Free-fall  lifeboats 

143.831 

46  CFR  pan  109 

Marine  evacuation  system 
approval 

143.834 

46  CFR  part  109 

Lifeboat  launching  equipment 

143.835 

46  CFR  108.550,  108.553,  and 
108.555 

Inflatable  and  rigid  liferaft 
launching  equipment 

143.837 

46CFR  108.550  and  108.553 

Survival  cratt  location  and 
arrangement 

143.840(b) 

46  CFR  108.550(1X1) 

Survival  cratt  location  and 
arrangement 

143.840(c) 

46CFR108.550(k) 

Survival  craft  location  and 
arrangement 

143.840(d) 

46CFRI08.525(aXl) 
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Table  2  (continued) 


Sobjcct 

NPRM  cite  locatioa 

Similar  rtquireawnt  location 

Rescue  boats 

143.841 

46  CFR  108.560 

Rescue  boat  embarkation, 
launching,  and  recovery 

143.842 

46  CFR  108.570 

Lifejackets 

143.845 

46  CFR  108.580(b) 

Lifejackets 

143.845(b) 

46CFRI08.580(bX3Xi) 

Lifejackets 

143.845(c) 

46CFR108.  580(bX3Xii) 

Lifejacket  location 

143.846(b) 

46  CFR  108.514(b) 

Additional  lifejackets 

143.848 

46CFR108.580(bXl) 

Immersion  suits  on  unmanned 
facilities 

143.925 

Proposed  33  CFR  143.870 

Fire  extinguisher  approval 

143.1025 

46  CFR  108.491 

Fireman's  outfits 

143.1035(a) 

46  CFR  108.497 

Fireman's  outfits 

143.1035(b) 

46  CFR  109.337 

Fire  axes 

143.1040 

46  CFR  108.499 

Fire-extinguishing  systems 

143.1045 

46CFR108.403(aXl) 

Automatic  fire  detection  and 
alarm  systems 

143.1050 

46  CFR  108.405 

Fire-fighting  equipment  for 
helicopter  decks 

143.1060 

46  CFR  108.486 

Fire-fighting  equipment  for 
helicopter  fueling  facilities 

143.1061 

46  CFR  108.489(a) 

Systems  fire  protection 

143.1120 

46  CFR  pan  108.  subpanB 

Ventilation  system  shutoff 

143.1130 

9.2.20  IMO  MODU  Code 

Fire  protection  for  escaping 
personnel 

143.1135 

9.3.5  IMO  MODU  Code 

Means  of  escape 

143.1221(c) 

46  CFR  108.151(a) 

Opening  between  accommodation 
spaces  and  other  restrictive  areas 

143.1316 

46  CFR  108.193(a) 

Toilet  and  shower  space 

143.1319 

46  CFR  108.205 

Mess  room  seating 

143.1320 

46  CFR  108.207(b) 

Heating  in  accommodation  space 

143.1325 

46  CFR  108.213 

Potable  water 

143.1330 

40  CFR  pan  40  and  21  CFR  pan 
1250, subpart  E 

Wash  water 

143.1331 

21  CFR  part  1250,  subpart  1250.3 
and  1250,87 

Stairways  and  ladders 

143.1340 

46  CFR  108. 159  and  29  CFR 
1910.24(0 
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Table  2  (continued) 


Subject 

NPRM  Che  kMstion 

Similar  reqaimncDt  locatioD 

Vertical  ladders 

143.1341 

46CFR  108.160 

Lifesaving  equipment  for 
unmanned  U.S.  noaling  OCS 
facilities 

144  subpan  E 

Proposed  33  CFR  part  143, 
subpan  J 

Letter  of  certification  for  U.S. 
floating  OCS  facilities 

144.910 

46  CFR  107.2111(d) 

Revoking  a  Certificate  of 
Inspection 

144.920,  144.1040,  145.430.  and 
145.540 

46  CFR  107.279(e) 

Operational  requirements  for 
foreign  floating  OCS  fecilities 

144.1005 

Proposed33  CFR  145.105 

Design,  equipment,  inspection  for 
foreign  floating  OCS  facilities 

144.1020 

Proposed  33  CFR  145.410 

Foreign  floating  production 
storage  and  offloading  systems 

144.1025 

Proposed  33  CFR  144.715 

Letter  of  certification  for  foreign 
floating  OCS  facilities 

144.1030 

Proposed  33  CFR  145.425 

Mid-period  inspection  for  foreign 
floating  OCS  facilities 

144.1035,  145.435,  and  145.545 

46  CFR  1 07.269  and  Proposed  33 
CFR  144.435 

MODU  emergency  equipment 

145.120  and  145.125 

Proposed  33  CFR  143.610 

MODU  operational  testing  of 
emergency  equipment 

145.130 

Proposed  33  CFR  143.435 

MODU  lifesaving  equipment 

145.200 

46  CFR  part  108 

Foreign  MODU  design, 
equipment,  and  inspection 

145.410- 

46  CFR  107.23 1,46  CFR 
107.261.  and  46  CFR  pan  8 

Notice  of  arrival/location 

146.100 

Proposed  33  CFR  145. 1 10  and 
144.110 

Emergency  equipment 
maintenance,  inspection,  and 
testing 

146.110-120 

Proposed  33  CFR  145.120 
through  130 

Immersion  suits  on  foreign 
vessels 

146.210 

Proposed  33  CFR  145.215 

Lights  and  warning  devices 

146.210 

Proposed  33  CFR  145.415 

Letter  of  compliance  for  U.S. 
vessels 

146.420 

Proposed  33  CFR  145.425 

Letter  of  compliance  for  foreign 
vessels 

146.425 

Proposed  33  CFR  145.430 

Re-inspection  for  foreign  vessels 

146.430 

Proposed  33  CFR  145.435 

SILUNC  COOE  4410-IS-C 


What  Methods  Did  We  Use  To  Make  the 
Regulations  More  Readable? 

One  of  the  most  noticeable  changes  in 
the  proposed  rule  is  in  its  organization, 
arrangement,  and  style.  We  use  many  of 
the  modem  drafting  techniques 
intended  tojnake  regulations  easier  to 
locate  and  understand.  These 
techniques  include  the  use  of  personal 
pronouns  that  speak  directly  to  the 
reader;  section  headings  and  text  in  a 
question/answer  format;  common, 
everyday  wrords.  except  for  necessary 
technical  terms;  the  active  voice  to 
clarify  who  is  responsible:  short 
sentences;  and  logical  organization. 
These  techniques  are  consistent  with 
the  requirements  of  the  Presidential 
Memorandum,  "Plain  Language  in 
Government  Writing"  (63  FR  31885, 
June  1. 1998). 

The  most  comprehensive  change  to 
the  format  of  the  current  OCS 
regulations  is  the  way  the  material  is 
organized.  In  the  proposed  rule,  all  of 
the  requirements  that  apply  to  a 
particular  category  of  what  we  call  an 
"OCS  imit"  (i.e.,  fixed  facility,  floating 
facility,  MODU,  mobile  inland  drilling 
imit  (MIDU),  or  vessel)  are  grouped 
together  in  a  single  part  of  the  CFR  For 
example,  all  the  requirements 
specifically  for  fixed  facilities  appear  in 
proposed  part  143.  Proposed  part  143 
also  includes  references  to  the  general 
provisions  applicable  to  all  OCS  units  in 
parts  140, 141,  and  142.  On  the  other 
hand,  the  current  OCS  regulations  group 
the  material  by  subject,  such  as 
operations,  and  all  of  the  operations 
regulations  for  all  categories  of  OCS 
units  appear  in  one  CFR  part.  Therefore, 
the  ovimer  of  a  fixed  facility  has  to  scan 
parts  140  through  146  to  locate  and 
group  together  all  of  the  regulations 
applicable  to  fixed  facilities. 

The  proposed  re-structuring  of 
subchapter  N  is  as  follows: 

•  Part  140.  General  (applies  to  all 
OCS  units). 

•  Part  141,  Persotmel  (applies  to  all 
OCS  units). 

•  Part  142,  Workplace  Safety  and 
Health  (applies  to  all  OCS  units). 

•  Part  143.  Fixed  Facilities. 

•  Part  144.  Floating  facilities. 

•  Part  145.  MODUs  and  MIDU's. 

•  Part  146.  Vessels  (other  than 
floating  facilities.  MODU's,  and 
MIDU's). 

•  Part  147.  Safety  zones  (applies  to 
particular  structures). 

The  subparts  within  each  CFR  part  are 
also  rearranged,  with  the  most 
frequently  used  subject  placed  first.  The 
order  of  the  subparts  is  operations, 
lifesaving  equipment,  fire-fighting  and 
fire-protection  equipment,  and  design 
and  equipment. 


We  are  interested  in  yotu  comments 
on  our  efforts  to  improve  the  readability 
of  this  subchapter.  We  recognize  this 
material  is  highly  technical  and 
addressed  to  a  technically  trained 
audience,  but  we  still  hope  to  provide 
reader  aids  to  make  the  material  more 
readable  and  accessible.  When  drafting 
your  comments  on  the  style  of 
presentation,  please  provide  examples 
from  the  proposed  rule  with  section 
references  and  then  detail  how  you 
would  improve  it.  We  are  particularly 
interested  in  your  answers  to  the 
following: 

•  Do  you  find  the  question/answer 
format  helpful? 

•  Do  the  tables  present  the 
information  in  an  understandable  and 
useful  manner? 

•  Do  you  benefit  fixjm  the 
reorganization,  which  presents  all  fixed- 
facility  requirements  in  one  part,  all 
floating-facility  requirements  in  another, 
and  so  forth? 

•  Is  the  level  of  detail  appropriate  for 
the  material  being  presented  and  the 
intended  audience? 

Do  you  find  the  wording  too  technical 
or  too  simplified  to  be  easily 
understood? 

What  Are  the  Substantive  Changes? 

On  November  15.  1999.  we  published 
a  notice  of  proposed  rulemaking 
entitled.  Frequency  of  Inspection. 
Alternate  Hull  Examination  for  Certain 
Passenger  Vessels,  and  Underwater 
Surveys  for  Passenger.  Nautical  School, 
and  Sailing  School  Vessels  (64  FR 
62017).  This  notice  proposes  amending 
its  vessel  inspection  regulations.  It  also 
introduces  a  5-year  Certificate  of 
Inspection  cycle.  The  comment  period 
is  open  until  December  30. 1999. 
However,  we  have  not  included  changes 
in  this  regulation  to  reflect  the  proposed 
frequency  of  inspection  regulation. 

The  following  discussion  is  arranged 
by  CFR  part  and  section  number,  just  as 
those  parts  and  sections  are  numbered 
in  the  proposed  rule.  It  does  not  include 
all  changes  and  none  of  the  ones  related 
solely  to  format.  To  help  identify  what 
is  derived  from  current  OCS  regulations 
and  what  is  new.  see  Table  1  in  the 
preamble. 

Part  140 — Outer  Continental  Shelf 
Activities:  General 

The  only  substantive  changes  to  this 
part  are  as  follows: 

(1)  The  references  to  the  "U.S. 
Geological  Survey"  are  replaced  with 
"Minerals  Management  Service." 

(2)  The  definition  section  is 
significantly  changed.  In  proposed 
§  140.25,  the  definitions  for  the 


following  terms  in  subchapter  N  are 
amended: 

•  Development,  fixed  facility,  floating 
facility,  maimed  facility,  marine 
inspector,  mobile  offshore  drilling  unit 
or  MODU.  OCS  activity.  Officer  in 
Charge,  Marine  Inspection  or  OCMI, 
operator,  owner,  persoimel,  production, 
and  unmanned  facility. 

The  following  terms  are  new: 

•  Accommodation  modiUe. 
accommodation  module  that  is  part  of  a 
drilling/workover  rig  package, 
accommodation  space,  approval  series, 
approved,  bloodbome  pathogens, 
drilling/workover  rig  package,  facility, 
floating  production  system  or  FPS, 
floating  production  storage  and 
offloading  system  or  FPSO.  foreign,  free- 
fall  launching,  fuel  cell,  hazardous 
material,  helicopter  fuel  containment 
ansa,  immersion  suit.  Inflatable, 
lifejacket.  lifesaving  equipment,  major 
conversion,  marine  evacuation  system, 
mobile  inland  drilling  unit  or  MIDU, 
liaturally  occurring  radioactive  material 
or  NORM,  novel  lifesaving  appliance  or 
arrangement.  OCS  unit,  on-load/off-load 
release  mechanism,  paint  locker, 
personnel  transfer  net,  platform 
hydrocarbon  soiuce.  primary  means  of 
escape,  radiation,  registered  architect, 
rescue  boat,  ring  life  buoy,  secondary 
means  of  escape,  service  space,  sleeping 
space,  spar  buoy,  survival  capsule, 
siuvival  craft,  systems  fire  protection, 
temporary  accommodation  module, 
tension  leg  platform  or  TLP.  and  U.S. 

The  items  of  special  interest  are  as 
follows: 

•  "Unit"  is  changed  to  "OCS  unit," 
meaning  all  things  covered ^y  these 
regulations  (i.e.,  fixed  facilities,  floating 
facilities,  MODU's,  MIDU's,  and 
vessels). 

•  "OCS  facility."  which  included 
MODU's  as  well  as  fixed  and  floating 
facilities,  is  no  longer  used.  Instead, 
each  type  of  OCS  unit  Is  addressed  in 
the  regulations  by  its  defined  category 
(i.e..  "fixed  facilitv, "  "floating  facility. " 
"MODU."  "MIDU."  or  "vessel"). 

•  "Systems  fue  protection"  is  a  new 
term  being  used  in  subchapter  N.  It 
incorporates  structural  fire  protection 
Items  as  well  as  other  items  from  the 
Life  Safety  Code.  NFPA  101,  to  make  a 
complete  fire  protection  system. 

•  "U.S.. "  as  used  in  the  terms  "U.S. 
floating  facility,"  "U.S.  MODU."  and 
"U.S.  vessel,"  includes  floating 
facilities.  MODU's.  and  vessels  that  are 
not  registered,  documented,  or 
certificated  under  the  laws  of  any 
nation.  In  other  words,  these  units, 
when  on  the  U.S.  OCS,  must  meet  the 
same  requirements  as  their  U.S. 
certificated  counterparts  on  the  OCS. 
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(3)  In  proposed  §§  140.200.  143  110. 
145.106.  and  146.110,  the  dollar  value 
for  property  damage  is  increased  from 
525,000  to  $100,000. 

Part  141— Outer  Continental  Shelf 
Activities:  Personnel 

The  only  substantive  changes  to  this 
part  are  as  follows: 

(1)  In  proposed  §  141.15,  the 
definitioD  of  the  terms  "citizen  of  the 
United  States"  and  "citizen  of  a  foreign 
nation"  are  amended  to  include 
percentage  of  vested  interests. 

(2)  Proposed  §  141.23  is  nevir  and 
details  the  process  for  submitting  a 
request  to  the  Cocamandant  for  a 
determination  of  the  percentage  of 
ownership  and  right  to  control  an  OCS 
unit.  This  determination  is  related  to  the 
employment  of  persoimel  on  OCS  units. 

Part  142— Outer  Continental  Shelf 
Activities:  Workplace  Safety  and  Health 
This  part  contains  extensive  changes 
to  update  OCS  requirements  in 
subchapter  N  with  applicable 
requirements  as  referenced  in  the 
Comparison  Table,  to  address  adequate 
training  of  personnel,  and  to  establish 
new  workplace  safety  and  health 
requirements  necessary  for  work  on  the 
OCS.  The  substantive  changes  to  this 
part  are  as  follows: 

(1)  In  proposed  §  142.5,  the  following 
definitions  are  new: 

•  Certified  industrial  hygieoist. 
certified  marine  chemist,  confined 
space,  dangerous  atmosphere,  hot  work, 
and  OSshore  Competent  Person. 

(2)  This  proposed  rule  would  impose 
new  requirements  for  owners  or 
operators  to  inform  or  provide  training 
to  personnel  in  several  key  areas.  These 
areas  include^ 

•  Recognized  hazards  in  the 
workplace  (§  142.20); 

•  Emergency  response  and  cleanup 
(§  142.25): 

•  The  proper  use  of  personal 
protective  equipment  (S  142.110); 

•  Confined-space  entry  (subpart  D); 
and 

•  The  use,  handling,  and  storage  of 
hazardous  material  on  the  facility 
(subpart  E). 

(3)  This  proposed  rule  would 
establish  the  following  new 
requirements: 

•  Procedures  for  access  to  medical 
monitoring  (5 142.30). 

•  Personal  fall  arrest  systems, 
including  inspection  of  components 
after  a  system  arrests  a  fall  and  before 
it  is  returned  to  service  (§§  142.155 
through  142.160). 

•  Personnel  nets  (§  142.165). 

•  Personnel  working  in  an  area 
subject  to  radiation  (SS  142.175  through 


142.179),  airborne  substances 
(§§  142.180  through  142.183),  infectious 
material  or  blood-bome  pathogens 
(S  142.185),  and  noise  (§§  142.235 
through  142.240). 

•  Safe  practices  for  electrical  work 
(§142.215). 

•  Safe  use  and  maintenance  of 
equipment  (§  142.255). 

•  Design,  construction,  maintenance, 
and  use  of  personnel  transfer  nets 

(SS  142.265  through  142.280). 

•  Specification  of  color  codes  for 
signs  and  tags  marking  physical  hazards 
and  dangers  [%  142.285). 

•  Entering  and  working  in  an 
unventilated  confined  space  which  may 
contain  a  dangerous  atmosphere 
(subpart  D). 

•  Hazardous  material 
communication,  use,  handling,  and 
storage  (subpart  E). 

(4)  Proposed  subpart  D  contains 
precautions  for  entering  and  working  in 
any  unventilated  confined  space  that 
may  contain  poisonous  gases,  explosive 
gases,  or  an  oxygen  deficient 
atmosphere.  Fatalities  continue  to  occur 
on  facilities  when  people  work  in  a 
confined  space  that  contains  a 
dangerous  atmosphere. 

While  gathering  information  to 
evaluate  the  nature  and  extent  of  this 
problem,  the  Coast  Guard  met  with  a 
NOSAC  working  group  at  the  Coast 
Guard's  Eighth  District  offices  in  New 
Orleans.  Louisiana  Representatives 
from  the  offshore  facility  owners  and 
operators,  the  NFPA,  and  the  Marine 
Chemist  Association  participated.  The 
recommendation  of  the  group  was  that 
regulations  are  necessary  for  work  in 
confined  spaces.  The  recommendation 
was  to  extract  applicable  requirements 
from  OSHA's  general  industry  standards 
for  confined-space  entry  in  29  CFR 
1910.146.  the  Shipyard  Confined-space 
Entry  Standards  in  29  CFR  part  1915, 
subpart  B.  and  U.S.  Cargo  and 
Miscellaneous  Vessel  regulations  in  46 
CFR  part  91.  subpart  91.50. 

A  primary  point  of  discussion 
revolved  around  the  use  of  a  Certified 
Marine  Chemist  and  or  the  use  of  a 
Competent  Person.  The  offshore 
industry  contends  that  an  Offshore 
Competent  Person  should  have  the 
responsibility  to  perform  most  of  the 
tests  and  work  for  the  day-to-day  entry 
into  confined  spaces  aboard  an  OCS 
unit 

We  agree,  but  determined  that  the 
qualifications  of  the  Offshore  Competent 
Person  must  extend  beyond  those  listed 
in  OSHA's  general  industry  standards. 
In  the  proposed  rule,  the  authority  of 
the  Offshore  Competent  Person  was 
limited  to  testing  for  oxygen,  flammable 
gas,  benzene,  total  hydrocarbons,  and 


hydrogen  sulfide.  This  is  due  to  both  the 
limited  education  and  training  of  the 
Offshore  Competent  Person  when 
compared  with  the  Certified  Marine 
Chemist  and  to  the  absence  of  an 
oversight  body  that  assesses  the 
competency  of  the  Offshore  Competent 
Person. 

We  request  comment  on  the  following 
specific  areas: 

•  Suggestions  on  ways  to  create  an 
oversight  body  for  the  OSshore 
Competent  Person. 

•  'Training  and  education  criteria  for 
an  Offshore  Competent  Person. 

•  Information  on  atmospheric  hazards 
that  may  be  routinely  anticipated  and 
thus  should  be  included  on  the  list  of 
toxins  for  which  an  Offshore  Competent 
Person  is  authorized  to  test. 

•  Information  and  suggestions  on 
ways  to  enable  and  require  the  Offahore 
Competent  Person  to  identify 
unexpected  hazards  and  hazards  which 
require  the  expertise  of  a  Certified 
Marine  Chemist.  For  example,  rapid 
consumption  of  certain  anti-corrosion 
anodes  is  known  to  produce  hydrogen 
gas  in  the  confined  spaces  to  which  the 
anodes  are  attached.  A  typical 
combustible  gas  indicator  will  not 
indicate  the  explosive  atmosphere 
created  by  the  hydrogen  gas.  Typically, 
the  meter  will  "peg  out"  then  return  to 
zero  in  such  an  atmosphere.  The. 
Offshore  Competent  Person  needs  to 
recognize  that  this  is  abnormal 
instrument  behavior  and  request  the 
services  of  the  Certified  Marine 
Chemist.  A  second  more  common 
situation  is  the  presence  of  toxic 
hazards  that  are  not  anticipated  and 
would  not  be  identified  in  the  facility's 
written  confined-space  entry  program. 
For  example,  a  typical  hazard  analysis 
of  a  diasel  fuel  oil  tank  may  identify  the 
atmospheric  hazards  as  oxygen  and 
flammable  gas.  However,  we  have 
information  that  even  fuel  oil  tanks 
known  to  have  contained  only  diesel 
fuel  have  resulted  in  atmospheres 
containing  benzene  above  the  action 
level.  More  conunonly.  ballast  tanks  on 
offshore  supply  vessels  have  been  found 
to  contain  benzene  or  cleaning-solvent 
vapors  above  the  threshold  limit  values. 
The  presence  of  these  vapors  were  not 

a  result  of  the  liquids  being  carried  in 
the  tanks.  Instead,  they  were  present 
because  cleaning  liquids  used  topside 
drained  into  the  tanks  or  because 
topside  tanks  overflowed  and  the 
liquids  found  their  way  into  the  ballast 
tanks. 

•  Information  on  these  and  other 
insidious  hazards  and  suggestions  on 
addressing  them  in  this  regulation. 

(5)  Proposed  subpart  E  would 
prescribe  requirements  for  hazardous 


material  on  fixed  and  floating  facilities. 
The  proposed  regulation  would  ensure 
that  all  personnel  on  a  fixed  or  floating 
facility  are  aware  of  what  materials  on 
the  facilit>'  are  hazardous  and  what 
hazards  are  associated  with  their  use. 
handling,  and  storage. 

On  March  10. 1988,  the  Coast  Guard 
published  a  final  rule  entitled 
"Hazardous  Materials  Used  as  Ship's 
Stores  On  Board  Vessels"  (53  FR  77451. 
In  the  preamble  discussion,  under  the 
heading  "Related  Projects."  the  Coast 
Guard  stated  that  it  proposed  to  make 
the  hazardous  ship's  stores  regulations 
applicable  to  fixed  and  floating 
facilities.  MODU's,  offshore  supply 
vessels  (OSV's).  and  other  vessels  are 
already  included  in  the  ship's  stores 
regulations.  We  reviewed  the  existing 
programs  being  used  on  fixed  and 
floating  facilities  in  the  U.S.  OCS  and 
reviewed  the  comments  from  the 
NOSAC  working  group.  We  determined 
that  ships'  stores  regulations  were  not 
applicable  to  fLxed  and  floating 
facilities.  We  contend  that  the  hazards 
associated  with  a  floating  facility  are 
similar  to  those  of  a  fixed  facility. 

The  current  industry  trend 
incorporates  guidance  from  OSHA's 
requirements  when  establishing 
procedures  for  workers.  We  determined 
that  regulations  for  hazardous 
communication  similar  to  29  CFR 
1910.1200  are  appropriate  for  activities 
performed  on  fixed  and  floating 
facilities. 

Part  143 — Outer  Continental  Shelf 
ActiviUes:  Fixed  Facilities 

This  part  contains  extensive  changes 
to  update  OCS  requirements  in 
subchapter  N  with  applicable 
requirements  as  referenced  in  Table  2  in 
this  preamble  and  to  establish  new 
requirements  necessary  for  work  on  the 
OCS.  The  substantive  changes  to  this 
part  are  as  follows: 

(1)  We  propose  the  following  new 
requirements: 

•  Marine  casualty  reports,  including  a 
proposed  change  of  form  (§  143.115). 

•  Possession  and  storage  of  any 
firearm  or  firearm  ammunition 
(§143.130). 

•  Storage  and  dispensing  of 
anesthetics,  drugs,  and  other 
prescription  medication  (§143.135). 

•  Assignment  of  muster  stations 
(§  143.215).  emergency  duties 

(§  143.220).  survival  craft  assigimient 
(§  143.225),  and  posting  of  documents 
(§143.235). 

•  Emergency  Evacuation  Plan  (EEP) 
(subpart  □)  regarding  persormel  in 
temporary  accommodation  modules 
(§  143.310).  and  marine  inspector 
review,  approval,  and  deficiency  issues 


during  oversight  inspection  to  the 
facility  (§  143.320).  These  changes 
reflect  current  Coast  Guard  and  industry 
practices. 

•  Fire  drills  and  abandonment  drills 
(§§  143.420  and  143.425). 

•  Use  of  equipment  during  drills 
(§143.435). 

•  Onboard  training  and  instruction 
(§143.510). 

•  Maintenance  and  repair  of 
lifesaving,  fire-fighting,  and  other 
equipment  (subpart  G). 

•  Tests  and  inspection  of  lifesaving, 
fire-fighting,  and  other  equipment 
(§§  143.700  through  143.730.  and 

§  143.750)  including  emergency  lighting 
and  power  sy.stems  (§  143.760).  survival 
craft  and  rescue  boat  weight  testing 
(§S  143.735  through  143.740).  and 
recordkeeping  of  tests  or  inspections  of 
fire-fighting  equipment  (§  143.755). 

•  Lifesaving  equipment  on  manned 
fixed  facilities  (subpart  I)  including 
survival  craft  and  rescue  boats 

(§§  143.825  and  143.826),  survival  craft 
for  temporary  personnel  (§  143.828). 
approval  requirements  for  lifeboats 
(§  143.830).  fi^e-fall  lifeboats 
(§  143.831).  inflatable  life  rafts 
(§  143.832),  rigid  life  rafts  (§  143.833). 
marine  evacuation  systems  (143.834). 
life  floats  {%  143.835).  launching  and 
recovery  equipment  (§§  143.836  and 
143.837).  location  and  arrangement  of 
survival  craft  (§  143.840).  rescue  boat 
approval  and  stowage  (§  143.841). 
embarkation,  launching,  and  recovery 
arrangements  (§  143.842).  lifejackets 
(§§  143.845  through  143.848).  ring  life 
buoys  (§§  143.850  through  143.852). 
first  aid  kit  (§  143.855).  immersion  suits 
(§  143.870),  marking  of  work  vests 
(§  143.877).  inflatable  lifejackets 
(§  143.881 ).  and  marking  requirements 
for  lifesaving  equipment  (§  143.885). 

•  Fire-fighting  and  fire-protection 
equipment  (subpart  K)  including  fire 
e.xtinguisher  approval  (§  143.1025), 
number  of  fire  extinguishers  required 
(S  143.1029).  fireman's  outfits 

(§  143.1035).  fire  axes  (§  143.1040),  fire 
extinguishing  systems  (§  143.1045). 
automatic  fire  detection  and  alarm 
systems  (§  143.1050),  smoke  detection 
in  sleeping  spaces  (§  143.1050).  fire 
main  system  (§  143.1055),  fire-fighting 
equipment  on  helicopter  decks 
(§  143.1060).  helicopter  fueling  facility 
fire-fighting  equipment  (§  143.1061). 
and  water  supply  for  helicopter  deck 
fire  protection  (§  143.1062). 

•  Systems  fire  protection  (subpart  L) 
including  fire  protection  in 
accommodation  spaces  and  modules 
(§§143.1115  and  143.1120).  design  and 
location  of  an  accommodation  space 
near  a  hydrocarbon  source  (§  143.1125), 
ventilation  system  shutdown 


(§  143.1130).  and  fire  protection  for 
escaping  personnel  (§  143.1135). 

•  Design  and  equipment  for  fixed 
facilities  (subpart  M)  includmg  general 
alarm  systems  on  manned  and 
uimiarmed  facilities  (§  143.1215).  means 
of  escape  (§§  143.1220  through 
143.1223).  personnel  landings 
(§143.1225).  stairways  (§143.1231).  and 
general  noise  level  design  standards 
(§§  143.1235  and  143.1236). 

•  Design  and  equipment  for  manned 
fixed  facilities  (subpart  N)  including 
openings  between  accommodation 
spaces  and  other  restrictive  areas 

(§  143.1316),  sleeping  spaces 
(§143.1317).  temporary  accommodation 
modules  (§  143.1318),  toilet  and  shower 
spaces  (§  143.1319),  messroom  sealing 
(§  143.1320).  medical  treatment  space 
(§  143.1321),  medical  treatment  room 
(§  143.1322).  laundn'  room  (§  143.1323). 
heating  in  accommodation  spaces 
(§  143.1325).  potable  water  (§  143.1330), 
wash  water  (§143.1331).  sanitary  water 
(§  143.1332),  electrical  lifting 
(§  143.1335),  emergency  lighting  and 
power  (§  143.1336).  and  stairways  and 
ladders  (§§143.1340  and  143.1341). 

•  Certification  of  fixed  facilities 
(subpart  O)  including  design  plan 
review  (§143.1410). 

(2)  Proposed  subpart  I  would 
prescribe  requirements  for  lifesaving 
equipment  on  manned  fixed  facilities. 
This  new  subpart  would  revise  the 
current  OCS  regulations  in  33  CFR  part 
144.  subparts  144.01  and  144.10.  Much 
of  this  information,  written  as  far  back 
as  1956.  is  outdated  becau-se  it  requires 
mainly  life  floats,  life  preservers,  ring 
life  buoys,  and  exposure  suits.  This 
proposed  rule  establishes  requirements 
for  hfeboats  and  life  rafts  sufficient  to 
rescue  100  percent  of  maimed  fixed 
facility  personnel.  Life  floats  are 
acceptable  for  use  in  addition  to  the 
required  lifeboats,  in  certain  conditions. 
We  also  propose  new  requirements  for 
launching  equipment,  rescue  boats, 
immersion  suits,  and  work  vests  When 
determining  the  rescue  boat 
requirements,  we  considered  the  facility 
location,  the  distance  from  a  safe  haven 
(another  facility  or  vessel  capable  of 
providing  rescue),  and  the  temperature 
of  the  water.  Rescue  boats,  lifeboats,  and 
life  rafts  are  the  primary  sources  of 
rescue.  Life  floats  are  used  only  as  a 
secondary  means  of  rescue  in  wanner 
waters  and  are  considered  an  acceptable 
risk  within  5.6  kilometers  (3  nautical 
miles)  of  another  facility  or  vessel 
capable  of  rescue.  On  these  waters,  life 
floats  are  acceptable  since  lifeboats 
would  be  deployed  first  and.  once 
deployed,  would  be  available  to  assist  in 
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the  rescue  of  an  individual  using  a  life 
float. 

(3)  Proposed  §  743.810  would  permit 
lifesaving  equipment  on  a  fixed  facility 
as  of  the  date  of  the  final  rule  to  be 
continued  in  service  until  replaced  or 
until  the  facility  undergoes  major 
alterations  aSecting  the  equipment. 

(41  Proposed  §143.815  would  permit 
the  use  of  existing  lifeboats  on  manned 
fixed  facilities  constructed  after  the 
effective  dale  of  this  rule,  if  they  are 
modified  to  include  self-righting 
capabilitj'  and  onload/oBload  release 
mechani.^m  within  2  years  of  the 
effective  date  of  the  final  rule.  Owners 
who  voluntarily  installed  lifeboats  on 
CK^  units  before  the  effective  date  of 
this  rule  may  now  use  the  modified 
lifeboats  as  rescue  boats,  even  though 
the  lifeboats  may  not  meet  the  rescue 
boat  requirements. 

(51  Proposed  §  143.827  would  allow 
for  an  existing  manned  fixed  facility  a 
2-year  phase-in  period  to  comply  with 
the  survival  craft  and  rescue  boat 
requirements  in  subpart  I. 

(61  Proposed  §  143.842  would 
prescribe  requirements  for  rescue  boat 
embarkation,  launching,  and  recovery 
arrangements  similar  to  46  CFR  108.570. 
Paragraph  (g)  allows  an  onboard  crane 
to  launch  the  rescue  boat,  as  an 
alternative  to  having  a  separate  rescue 
boat  launching  system. 

(7)  Proposed  §  143.855  would 
prescribe  requirements  for  the  first  aid 
kit.  This  section  is  similar  to  the  current 
requirement  located  in  33  CFR  144.01- 
30.  We  added  a  requirement  for  the 
location  of  the  first  aid  kit.  either  in  the 
medical  treatment  space,  if  there  is  one. 
or  in  the  custody  of  the  person  in 
charge.  We  added  a  requirement  that 
each  first  aid  kit  contain  a  copy  of  'The 
Ship's  Medicine  Chest  and  Medical  Aid 
at  Sea"  or  "The  American  Red  Cross 
First  Aid  Manual  and  Safety 
Handbook." 

(8)  Proposed  §  143.870  would 
prescribe  requirements  for  immersion 
suiu  on  manned  fixed  facilities.  This  is 
similar  to  the  requirement  for 
immersion  suits  on  MODU's.  The 
requirement  for  immersion  suits  was 
first  introduced  in  February  6, 1984. 
That  change  to  the  current  OCS 
regulations  applied  only  to  MODU's 
operating  on  the  OCS.  We  did  not 
address  immersion  suits  on  fixed 
facilities  at  that  time,  because  we 
intended  to  include  this  revision  in  the 
planned  revision  of  subchapter  N. 

(9)  Proposed  §  143.877.  This  new 
section  would  require  work  vests  to  be 
marked  with  retro-reflective  material 
under  International  Maritime 
Organization  (IMO)  ResoluUoo 


A.6S8(16)  and  approved  under  approval 
series  164.018. 

(10)  Proposed  subpart  /would 
prescribe  requirements  for  lifesaving 
equipment  on  unmanned  fixed 
facilities.  This  subpart  is  similar  to  the 
current  requirement  located  in  33  CFR 
part  144.  subpart  144.10.  The  term 
"unmanned  platforms"  has  been 
updated  to  "unmanned  fixed  facilities. " 
This  subpart  has  also  been  made 
applicable  to  floating  facilities  through 
cross  referencing. 

(11)  Proposed  §  143.915  would 
prescribe  requirements  for  lifejackets  on 
unmanned  facilities.  This  section  is 
similar  to  the  current  requirement 
located  in  33  CFR  144.10-l(a)(l).  We 
removed  the  references  to  personal 
flotation  devices  and  to  make  the 
proposed  rule  consistent  with  SOLAS 
74/83.  We  added  an  allowance  that 
would  require  lifejackets  to  be  on  the 
facility  only  when  personnel  are  on 
board.  This  would  help  eliminate  the 
expense  incurred  by  the  growing 
practice  of  lifejackets  being  stolen  fit)m 
unmanned  facilities.  We  also  added  an 
alternate  provision  permitting  the  use  of 
helicopter  lifejackets  on  unmanned 
facilities  by  personnel  while  on  a  short 
helicopter  visit. 

(12)  Proposed  subpart  AT  would  revise 
and  expand  the  limited  current  OCS 
regulations  on  fixed  facility  fire-fighting 
and  fire-protection  equipment  located  in 
33  CFR  part  145. 

(13)  Proposed  §  143.1000  allows  all 
fixed  facilities.  2  years  from  the  effective 
date  of  the  final  rule,  to  install  fire- 
fighting  and  fire-protection  equipment. 

(14)  Proposed  §  143.1010  would 
clarify  the  long  standing  Coast  Guard 
position  that  only  Coast  Guard  approved 
fire-fighting  and  fire-protection 
equipment  may  be  used  on  OCS  units, 
whether  or  not  that  equipment  is  in 
addition  to  the  number  of  approved 
items  required  in  the  regulations.  This 
is  similar  to  the  requirements  for 
MODU's  located  in  46  CFR  108.103.  We 
allow  exemptions  for  equivalent  items 
as  stated  in  paragraph  (b),  excess  fire- 
fighting  equipment  under  proposed 

§  143.1015,  MMS  fire-fighting  items 
permitted  under  proposed 
§S  143.1055(b)  and  (c)  and  143.1062(a), 
and  existing  heUcopter  deck  fire- 
protection  systems  under  proposed 
§143.1063. 

(15)  Proposed  §  143.1015  would  allow 
for  the  use  of  fire-fighting  equipment  for 
which  the  Coast  Guard  has  no  standard, 
if  the  equipment  does  not  endanger  the 
facility  or  persoimel  and  is  maintained 
in  good  working  condition. 

(16)  Proposed  §143.1 020  would 
prescribe  requirements  for  fire 
extinguishers.  This  section  is  similar  to 


the  current  requirement  located  in  33 
CFR  145.05(a)  through  (c),  with  the 
removal  of  soda  and  water  extinguishers 
and  the  addition  of  type  B-IV 
extinguishers  from  the  table. 

( 1 7)  Proposed  §143.1045  would 
prescribe  requireinents  for  fire- 
extinguishing  systems  for  certain 
enclosed  spaces  on  a  maiuied  fixed 
facility,  which  is  similar  to  current 
requirements  for  MODU's.  However,  we 
considered  some  significant  differences 
while  proposing  this  requirement. 
MODU's  have  to  drill  in  harsh 
enviroiunental  areas  such  as  the  North 
Sea.  Their  industrial  areas  often  must  be 
enclo.sed.  requiring  fire-extinguishing 
systems  for  those  areas.  Many  industrial 
spaces  on  fixed  facilities  in  the  U.S. 
OCS  are  open  to  the  atmosphere  and 
would  not  require  a  fire-extinguishing 
system. 

(IB)  Proposed  §  143.1050  would 
prescribe  requirements  for  automatic 
fire  detection  and  alarm  systems  in 
accommodation  and  service  spaces  and 
smoke  detectors  in  the  sleeping  quarters 
of  a  manned  fixed  facility.  Fire 
detection  and  alarm  systems  must  meet 
American  Petroleum  Institute  (API) 
standards  and  NFPA  72  requirements. 
The  requirement  for  smoke  detectors  in 
sleeping  quarters  is  new  and  in  addition 
to  current  MODU  regulations.  We 
intend  to  revise  MODU  regulations  in  a 
future  rulemaking,  to  include  new 
requirements  for  smoke  detectors  in 
sleeping  spaces  similar  to  IMO  MODU 
CODE  requirements. 

(19)  Proposed  §  143.1055  would 
require  manned  fixed  facilities  to  have 
a  fire  main  system  to  protect  the 
accommodation  spaces.  Existing 
requirements  in  subchapter  N  have  no 
provisions  for  fire  mains  in  the 
accommodation  spaces.  Existing  OCS 
manned  fixed  facilities  have  a  fire  main 
as  part  of  the  firewater  system  required 
by  MMS  for  the  production-handling 
equipment  areas.  If  the  owner  or 
operator  elects  to  meet  this  requirement 
by  making  an  extension  to  the  existing 
MMS  fire  main,  the  new  fire  main 
system  piping  fittings  and  hardware 
may  meet  the  MMS  requirements  to 
maintain  compatibility  of  the  necessary 
hardware.  If  the  owner  or  operator  elects 
to  install  a  new  independent  fire  main 
to  meet  this  requirement,  the  system 
design  and  hardware  must  comply  with 
the  MODU  regulations  in  46  CFR 
108.415  through  108.425. 

(20)  Proposed  §  143.1062  would 
prescribe  requirements  for  the  water 
supply  of  helicopter  deck  fire-protection 
systems.  Many  operators  of  fixed 
facilities  have  voluntarily  installed 
helicopter  deck  fire  protection  systems, 
even  though  they  have  not  been 


required  by  the  Coast  Guard  regulations. 
The  water  supply  for  these  voluntarily 
installed  systems  is.  in  most  cases,  a 
continuation  of  the  MMS  firewater 
system.  Some  facilities  tap  into  a  Coast 
Guard  approved  independent 
accommodation  fire  main  system.  Either 
option  will  meet  this  requirement  as 
long  as  the  design  and  hardware 
maintains  consistency  with  the  fire 
main  being  used. 

(21)  Section  143.1063  would  permit 
the  continued  use  of  non-approved 
Coast  Guard  helicopter  deck  fire- 
protection  equipment  if  installed  on  the 
facility  before  2  years  after  the  effective 
date  of  the  final  rule.  This  exemption  is 
required  to  permit  the  continued  use  of 
voluntarily  installed  systems.  However, 
this  equipment  will  still  have  to  meet 
the  requirements  in  §§  143.1060  and 
143.1061. 

(22)  Proposed  subpart  L  would 
prescribe  requirements  for  systems  fire 
protection  for  manned  fixed  facilities. 
The  Coast  Guard  currently  has  e.xten5ive 
regulations  for  structural  fire  protection 
on  MODU's  and  floating  facilities; 
however,  there  are  no  requirements  in 
existing  33  CFR  part  145  for  structural 
fire  protection  of  manned  fixed  facilities 
and  fire  protection  of  helicopter  decks. 

In  accordance  vrith  the  1998  MOU 
between  the  Coast  Guard  and  MMS.  the 
Coast  Guard  is  responsible  for  regulating 
fire  protection  for  fixed  facilities  in  the 
areas  of  accommodation  spaces,  service 
spaces,  control  rooms,  wellbay  areas, 
and  helicopter  decks.  This  subpart 
would  address  structural  fire  protection 
of  accommodation  spaces  and  the  fire- 
protection  requirements  for  helicopter 
decks  and  helicopter  refueling  systems. 

For  personnel  safety,  the  proximity  of 
an  accommodation  space  to  an 
explosive  source  or  hydrocarbon  source 
is  of  critical  importance  in  the  event  of 
a  blowout  or  explosion.  Accident 
statistics  show  that  78  percent  of  all 
fires,  explosions,  and  blowouts 
occurring  on  the  OCS  have  occiured  on 
fixed  facilities.  A  likely  explanation  of 
this  statistic  is  that  the  majority  of  fixed 
facilities  are  producing  and  flovring  oil 
and  gas  24-hours-a-day,  whereas  most 
MODU's  are  performing  exploratory 
drilling,  where  they  encounter  dry  holes 
80  percent  of  the  time.  Many  fixed 
facilities  house  production  facilities 
capable  of  handling  thousands  of  barrels 
of  oil  and  millions  of  cubic  feet  of  gas 
daily,  making  the  threat  of  fire  on  a 
fixed  facility  greater  than  or  at  least 
equal  to  that  of  a  MODU  engaged  in 
OCS  activity. 

Coast  Guard  and  MMS  accident  and 
casualty  data  reveals  that  the  threat  of 
fire  remains  a  major  hazard  on  fixed 
facilities.  Between  1970  and  1979,  there 


were  264  fires,  explosions,  and 
blowouts  on  fixed  Jacilities.  resulting  in 
42  fatalities.  Between  1980  and  1986. 
there  were  410  fires,  explosions,  and 
blowouts  on  fixed  facilities,  resulting  in 
31  fatalities.  Between  1987  and  1998, 
there  were  563  fires,  explosions,  and 
blowouts  on  fixed  facilities,  resulting  in 
10  fatalities. 

Initially,  the  Coast  Guard  intended  to 
write  the  requirements  for  structural  fire 
protection  on  a  manned  fixed  facility, 
similar  to  Coast  Guard  MODU 
regulations  in  46  CFR  part  108,  subpart 
D.  and  the  1989  IMO  MODU  C^de.  In 
the  process  of  determining  what 
requirements  to  establish,  the  Coast 
Guard  formed  a  NOSAC  working  group 
to  address  the  issue  of  structural  fire 
protection.  Many  members  were  of  the 
opinion  that  the  "fixed"  nature  of  a 
manned  fixed  facility  made  it  more  like 
a  land-based  structure  than  their 
marin^based  counterparts  (for  example. 
MODU's).  Therefore,  the  working  group 
recommended  that  the  requirements  for 
structural  fire  protection  be  similar  to 
the  existing  land-based  building  code 
requirements.  This  would  provide  an 
equivalent  level  of  safety'  while  allowing 
greater  flexibility  in  construction  and 
design.  We  thoroughly  examined  one  of 
the  land-based  building  codes,  the  Life 
Safety  Code.  NFPA  101.  We  determined 
that  with  a  few  modifications.  NFPA 
101  requirements  could  increase  the 
level  of  safety. 

We  contend  that,  in  addition  to  NFPA 
101.  an  independent  firewall  between 
the  accommodation  spaces  and  the 
wellbore  or  explosive  source  is 
absolutely  necessary.  The  requirement 
for  a  firewall  is  an  acknowledged 
international  requirement  brought  about 
by  the  review  of  the  "Piper  Alpha" 
accident  in  the  North  Sea.  This 
requirement  is  consistent  with  the  IMO 
MODU  Code,  which  includes  a 
regulation  requiring  the  front  bulkhead 
of  accommodation  spaces  to  be  of  A60 
construction  if  it  is  within  30  meters  of 
the  wellhead.  As  an  alternative,  this 
proposed  rule  allows  the  ovoier  or 
operator  to  use  an  A60  bulkhead  on  the 
periphery  of  the  quarters  building,  as 
required  by  the  MODU  regulations  in  46 
CFR  part  108. 

(23)  Proposed  §§  143.1100  and 
143.1105  would  prescribe  requirements 
for  fixed  facilities,  major  conversions, 
relocated  facilities,  accommodation 
modules,  temporary  accommodation 
modules,  and  accommodation  modules 
that  are  part  of  a  drilling/workover  rig 
package.  The  proposed  regulations 
would  apply  only  if  the  facility, 
conversion,  or  module  were  contracted 
for  or  constructed  after  the  effective  date 
of  the  final  rule. 


(24)  Proposed  §§  143.11 15  and 

14.1. niO  would  prescribe  requirements 
for  systems  fire  protection  for 
accommodation  spaces  and  modules  on 
manned  fixed  facilities,  based  on  the 
Life  Safely  Code.  NFPA  101.  with  an 
additional  requirement  lor  a  fixe  wall 
We  also  permit  the  owner  or  operator  lo 
elect  lo  meet  this  requirement  by 
complying  with  46  CFR  part  108, 
subpart  B. 

(25)  Proposed  §  143.1125  would 
prescribe  requirements  for  the  design 
and  location  of  accommodation  spaces, 
accommodation  modules,  temporary 
accommodation  modules,  and 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package  with 
respect  to  explosive  sources.  This  would 
provide  a  safe  refuge  from  fires, 
blowouts,  and  explosions  during  the 
time  needed  to  evacuate. 

(26)  Proposerf  §  143.  J2)  7  would 
prescribe  requirements  for  the  hardware 
of  the  general  alarm  system  on  a  fixed 
facility.  The  current  OCS  regulations 
were  deficient  in  this  area.  It  has  long 
been  the  Coast  Guard's  standard 
practice  to  require  a  bell  for  the  primar,' 
sounding  device  for  MODU'S  and  other 
U.S.  vessels.  This  is  in  keeping  with 
international  maritime  standards. 
Howcvor  it  has  been  standard  practice 
on  U.S.  fixed  facilities  to  use  primary 
alarm  sounding  devices  that  are  not 
bells.  Floating  and  fixed  facility 
operations  are  similar  in  being  mostly 
production  operations  and  diRerent 
from  that  of  MODU's  and  other  U.S. 
vessels.  Because  personnel  engaged  in 
OCS  activity'  often  work  on  both  fixed 
and  floating  facilities,  consistency 
between  the  general  alarm  systems  is 
important.  This  rulemaking  allows  the 
use  of  devices  other  than  bells  for  the 
primary  and  supplementary  sounding 
device  so  the  signals  on  a  fixed  facility 
will  be  similar  to  the  signal  on  a  floating 
facility.  It  further  permits  the  use  of 
system  hardware  that  is  either 
Underwriters  Laboratories  (UL)  listed. 
Factory'  Mutual  (F.M.)  listed,  or  U.S. 
Coast  Guard  approved. 

{27)  Proposed  §§143.1235  and 
143.1236  would  prescribe  general  noise 
level  design  standards  for  all  new 
manned  fixed  facilities.  These  sections 
are  intended  to  be  used  in  conjunction 
with  proposed  §S  142.235  and  142.240 
to  result  in  a  general  noise  standard  for 
all  new  manned  fixed  facilities.  The 
table  of  maximum  noise  levels  for 
accommodation  spaces  in  §  143.1235  is 
taken  bom  the  IMO  Resolution 
A468(XU1. 

(28)  Proposed  subpart  S  would 
prescribe  requirements  for 
accommodation  spaces,  accommodation 
lighting  and  power,  beating  in 
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accommodation  spaces,  service  water 
systems,  emergency  lighting  and  power, 
and  stairways  and  ladders  on  manned 
fixed  facilities  contracted  for  or 
constructed  after  these  rules  are 
finalized.  Requirements  are  proposed  to 
establish  minimum  safety  and  design 
standards  for  those  areas  on  fixed 
facilities  within  the  responsibility  of  the 
Coast  Guard  under  the  Outer 
Continental  SheU  Lands  Act  and  the 
1998  MOU  between  the  Coast  Guard 
and  the  MMS.  Because  many  of  the 
potential  safety  hazards  on  fixed 
facilities  are  similar  to  those  on 
MODU'j.  requirements  proposed  in  this 
subpart  are  similar  to  those  applied  to 
MODU's  under  subchapter  I^/a  of  46 
CFR  chapter  I.  The  proposed 
modifications  were  needed  to  address 
differences  specific  to  the  nature  of 
operations  on  a  fixed  facility.  This 
rulemaking  is  more  general  in  nature 
than  that  for  MODU's.  because  fixed 
facilities  do  not  have  to  comply  with 
international  marine  regulations  as  do 
MODUs. 

(29)  Proposed  §143  1317  would 
prescribe  general  requirements  for 
sleeping  spaces  on  manned  fixed 
facilities  and  modules.  Many  of  the 
paragraphs  are  similar  to  the  regulations 
for  accommodation  spaces  on  a  MODU 
in  48  CFR  108.201  and  108.203.  Coast 
Guard  vessel  and  MODU  regulations 
permit  only  four  persons  per  sleeping 
space.  The  Coast  Guard  determined  that 
six  persons  per  sleeping  space  is 
acceptable  on  fixed  facilities  for  the 
following  reasons: 

(a)  Fixed  facilities  do  not  experience 
wave  motion  as  do  vessels  and  MODU's. 
More  space  is  required  in  a  room  where 
there  is  vessel  motion  than  in  a  room 
which  does  not  have  motion. 

(b)  Fixed  facilities  do  not  embark  on 
international  ocean  voyages  and 
therefore  do  not  have  to  contend  with 
foreign  marine  manning  regulations. 

(30)  Proposed  §  143.1318  would 
prescribe  general  requirements  for 
temporary  accommodation  modules 
used  on  fixed  facilities.  The  Coast  Guard 
determined  that  eight  persons  in  these 
sleeping  spaces  is  acceptable  t>ecause 
the  sleeping  space  would  only  be  used 
on  a  temporary  basis  on  the  rare 
occasions  that  personnel  are  working  on 
the  facility. 

[31]  Proposed  S  143.1321  would 
require  a  medical  treatment  space  on 
each  manned  fixed  facility  with 
accommodation  spaces  for  12  or  more 
persons.  Also  see  the  comments  on  this 
subject  in  paragraph  (5)  of  the 
discussion  of  comments  to  the  ANPRM 
in  this  preamble. 


(32)  Proposed  §  143.1322  would  allow 
a  medical  treatment  room  to  be  used  as 

a  sleeping  space  or  office. 

(33)  Proposed  §143.1 323  would 
prescribe  requirements  for  laimdry 
rooms.  It  would  require  a  washer  and 
dryer  for  every  25  persoiu  on  the  facility 
or  a  laundry  service  could  be  used 
instead. 

(34)  Proposed  §  143.1332  would 
prescribe  requirements  for  sanitary 
water  systems.  It  is  general  in  nature, 
the  main  objective  being  to  ensure  that 
sanitary  water  is  properly  located  and 
labeled  to  avoid  being  used  for  drinldnE 
and  to  avoid  its  coming  into  contact 
with  food  or  medical  utensils. 

(35)  Proposed  §  143.1335  would 
prescribe  electrical  lighting 
requirements  for  accommodation 
spaces,  illuminated  exit  signs,  and 
lifeboat  and  life  raft  embarkation  area 
floodlights.  The  requirements  are 
intended  to  ensure  that  adequate 
lighting  is  provided  for  accommodation 
spaces  and  for  emergency  purposes. 
Paragraph  (a)  would  require  that  the 
design  and  installation  of  the  lighting 
system  comply  with  API  RP  14F,  section 
9. 

(36)  Proposed  §  143.1336  would 
prescribe  emergency  lighting  and  power 
design  and  installation  requirements  for 
emergency  lighting  and  power  sources. 
The  system  design  must  meet  API  RP 
14F.  "The  purpose  of  this  requirement  is 
to  ensure  that  a  dependable 
independent  emergency  power  source  is 
available  to  provide  a  minimum  level  of 
light  and  power  during  an  emergency. 
The  emergency  source  of  power  may 
consist  of  either  batteries,  a  generator,  or 
a  combination  of  both. 

(37)  Proposed  S  143.1341  would 
prescribe  requirements  for  vertical 
ladders.  It  is  similar  to  the  vertical 
ladder  requirements  for  MODU's  in  46 
CFR  108.160.  Paragraph  (c)  on 
embarkation  ladders  is  an  additional 
requirement  to  that  for  MODU's.  This  is 
added  to  eliminate  the  potential  safety 
hazard  of  an  escaping  person  becoming 
trapped  by  waves  in  the  ladder  cage 
during  storm  conditions.  This 
rulemaking  would  add  a  side  opening  to 
the  cage  and  the  elimination  of  the  cage 
for  the  bottom  9.15  meters  (30  feet). 

(38)  Proposed  §143.1410  would 
require  a  U.S.  registered  professional 
engineer  or  registered  architect  to 
review  facility  design  plans  and 
specifications  of  the  items  prescribed  by 
this  subchapter  and  certify  that  these 
items  comply  with  the  Coast  Guard's 
design  regulations.  This  section  was 
proposed  in  order  to  allow  owners  and 
operators  to  use  in-house,  as  well  as 
third-party,  engineers  to  review  and 
certify  calculations  and  drawings.  This 


change  is  necessary  to  reduce  both  the 
time  required  for  plan  review  by  the 
Coast  Guard  and  the  cost  of  plan  review 
for  the  owner. 

Part  144— Outer  Continental  Shelf 
Activities:  Floating  Facilities 

Fixed  and  floating  facilities  have 
many  regulations  in  common,  so  some 
subparts  and  sections  in  part  144  refer 
to  requirements  in  part  143.  Existing 
regulations  for  floating  facilities  were 
very  limited.  Many  new  and  novel  types 
of  floating  facilities,  such  as  TLPs  and 
Spar  Buoys,  have  appeared  since 
subchapter  N  was  last  revised.  This  new 
part  addresses  these  new  types  of 
floating  facilities,  as  well. 

(1)  This  proposed  rule  would 
establish  new  requirements  for  all 
floating  facilities  in  the  following  areas: 

•  Noticeof  arrival  or  relocation 
(§144.110). 

•  Operating  manuals  (§  144.210). 

•  lifesaving  equipment  for  manned 
U.S.  floating  facilities  (subpart  D). 
including  immersion  suits  (§  144.310). 

•  Lifesaving  equipment  for 
unmanned  U.S.  floating  facilities 
(subpart  E). 

•  Fire  fighting  and  fire  protection  for 
floating  facilities  (subpart  F),  including 
temporary  accommodation  modules  on 
a  manned  floating  facility  (§  144.510) 
and  fire-fighting  and  fire-protection 
equipment  for  U.S.  unmanned  floating 
faciUties(S  144.515). 

•  Equipment  requirements  for  U.S. 
floating  facilities  (subpart  G),  including 
the  general  alarm  system  (S§  144.605 
and  144.610). 

•  Design  and  equipment  requirements 
for  manned  and  unmanned  U.S.  floating 
facilities  (subpart  H),  including 
conversions,  relocations  (5 144.700), 
TLP's  (§  144.710),  and  FPSO's 
(§144.715). 

•  Plan  and  approval  requirements  for 
maimed  and  unmanned  U.S.  floating 
facilities  (subpart  I),  including  initial 
submission  (§  144.815),  plan  submission 
(§  144.820),  in-service  inspection 

(§  144.830),  and  new  or  novel  hull 
designs  (§§  144.835  and  144.840). 

•  Inspection  and  certification 
requiremenU  for  U.S.  floating  facilities 
(subpart  J),  including  Ortificates  of 
Inspection  (COl)  (§  144.910),  drydocking 
(§  144.915),  and  the  revocation  of  a  COI 
(§  144.920). 

•  Foreign  floating  facihty 
requirements  (subpart  K)(  including 
operational  requirements  (§  144.1005), 
EEP's  (§  144.1010),  operating  manuals 
(S  144.1015),  design  equipment  and 
inspection  requirements  (§  144.1020), 
FPSO's  (§  144,1025).  Letter  of 
Compliance  (LOG)  (§  144.1030),  mid- 


period  inspection  (§144.1035),  and  the 
revocation  of  a  LOG  (§  144.1040). 

(2)  Proposed  §  144  105  would 
prescribe  requirements  for  manned  and 
unmanned  floating  facilities.  The  owner 
or  operator  of  a  floating  facility  would 
have  to  comply  with  the  same 
operational  requirements  as  the  owner 
or  operator  of  a  fixed  facility.  There  is 
one  exception;  the  notice  of  arrival  or 
relocation  requirement  is  specific  to 
manned  and  uimianned  floating 
facilities. 

(3)  Proposed  §  144.305  would 
prescribe  the  requirements  for  lifesav-ing 
equipment.  Currently,  the  owner  or 
operator  of  a  floating  facility  must 
comply  with  all  of  46  CFR  part  108. 
This  proposed  rule  would  exempt  the 
portions  of  46  CFR  part  108  that  are  not 
applicable  to  floating  facilities. 

{4]  Proposed  §  144.310  would 
prescribe  the  requirements  for 
immersion  suits.  This  requirement 
applies  to  any  floating  facility  located 
north  of  32  degrees  north  latitude.  It 
may  effect  floating  facilities  located 
along  the  Pacific  and  Atlantic  coasts  of 
the  continental  United  States.  It  will  not 
effect  any  floating  facility  located  in  the 
Gulf  of  Mexico.  This  requirement  will 
improve  the  level  of  safety  of  personnel 
in  the  event  they  are  forced  to  spend 
time  in  the  water. 

(5)  Proposed  subpart  E  would 
prescribe  the  requirements  for  lifesaving 
equipment  for  unmaimed  U.S.  floating 
facilities.  The  requirements  are  the  same 
as  those  for  uimianned  fixed  facilities  in 
proposed  part  143,  subpart  J. 

(6)  Proposed  §  144  510  would  permit 
temporary  accommodation  modules 
used  on  a  manned  floating  facility  that 
meet  the  same  requirements  as  modules 
for  manned  fixed  facilities.  Present 
regulation  requires  any  temporary 
accommodation  module  used  on  a 
floating  facility  to  meet  the 
requirements  for  MODU's  in  46  CFR 
part  108. 

(7)  Proposed  §§  144.605  and  144.610 
would  prescribe  equipment 
requirements  for  a  U.S.  floating  facility. 
These  sections  would  make  equipment 
requirements  for  a  floating  facility 
similar  to  those  for  a  fixed  facility, 
except  that  the  general  alarm  system  for 
a  floating  facility  must  meet  the 
electrical  engineering  requirements  in 
46  CFR  chapter  1,  subchapter  |.  Floating 
facilities  would  use  Coast  Guard- 
approved  hardware,  rather  than  UL  or 
F.M.  listed  hardware.  However.  TLP's 
would  meet  the  fixed  facility 
requirements. 

(8)  Proposed  subpart  H  would 
prescribe  the  design  and  equipment 
requirements  for  manned  and 
unmanned  U.S.  floating  facilities.  This 


subpart  would  revise  and  expand  the 
current  requirement  in  33  CFR 
143.120(b),  which  states  in  general 
terms  that  floating  facilities  must 
comply  with  46  CFR  part  108  We 
incorporate  in  subpart  H  additional 
requirements  from  the  "MVI  Policy 
Letter  No.  13-92,"  which  details  the 
design  and  equipment  requirements  for 
FPSO's.  We  also  incorporate  the 
requirements  of  API  RP  2FPS  for 
floating  production  systems  and  API  RP 
2T  for  TLP's. 

(9)  Proposed  §144.810  would  require 
that  if  construction  of  a  U.S.  floating 
facility  began  before  the  plans  were 
approved,  then  any  discrepancies 
between  the  final  construction  and  the 
approved  plans  must  be  rectified. 

(10)  Proposed  §  144.830  would 
require  in-serx'ice  inspection  plans  to  be 
submitted  at  the  same  time  as  the  design 
basis.  This  early  stage  submittal  will 
facilitate  minimum  cost  and  effort  for 
any  structural  design  changes  that  are 
necessan'  for  proper  inspection. 

(11)  Proposed!  144. 1025  would 
require  a  foreign  FPSO  operating  on  the 
U.S.  OCS  to  comply  with  OPA  90 
regulations,  which  will  align  with  U.S. 
FPSO  requirements. 

Port  145 — Outer  Continental  Shelf 
Activities:  Mobile  Offshorv  Drilling 
Units  and  Mobile  Inland  Drilling  Units 

We  combined  the  requirements  for 
U.S.  and  foreign  MODU's  located  in  33 
CFR  part  143,  subpart  C,  part  144, 
subparts  144.20  and  144.30,  and  part 
146,  subpart  C,  with  new  regulations  for 
MIDU's.  We  have  left  much  of  the 
current  MODU  regulations  unchanged, 
but  we  have  added  some  new 
requirements,  expanded  the  current 
OCS  regulations  in  areas  where  they 
were  ver>'  general,  and  made  some 
modifications.  The  substantive  changes 
to  thispart  are  as  follows: 

(1)  This  proposed  rule  would 
establish  new  requirements  in  the 
following  areas: 

•  Excess  emergency  equipment  for 
MODU's  (§145.125). 

•  Operational  testing  of  emergency 
equipment  for  MODU's  (§  145.130). 

•  Two-year  LOG  for  foreign  MODU's 
(§145.425). 

•  Revocation  of  a  foreign  MODU's 
Letter  of  Compliance  (LOC)  (§  145.430), 
mid-period  inspection  of  foreign 
MODU's  (§  145.435),  and  fees  for  an 
LtX;  examination  of  foreign  MODU'.s 
(§145.440). 

•  Operational,  training,  and  drill 
requirements  for  U.S.  MIDU's 

(§  145.510).  arrival  and  relocation 
noUfication  (S  145.515),  EEP  (§  145.520), 
lifesaving  equipment  (§  145.525).  fire 
fighting  and  fire  protection  (§  145.530), 


design,  equipment,  and  inspection 
requirements  (§  145.535),  LOG 
(§145.540).  revoking  of  an  LOC 
(§  145.545),  and  re-inspection 
requirements  (§  145.550). 

(2)  Proposed  §  145.210  would 
prescribe  immersion  suit  requirements 
for  U.S.  MODU's.  On  October  1.  1998. 
we  published  a  final  rule  on  lifesaving 
equipment  (63  FR  52802)  that 
established  new  requirements  for 
immersion  and  exposure  suits  on  U.S. 
MODU's  in  46  CFR  part  108.  Before 
these  regulations  were  established, 
immersion-suit  requirements  for 
MODU's  were  located  in  33  CFR 
144.20-5.  When  the  MODU  regulations 
in  46  CFR  part  108  were  revised  to 
include  immersion-suit  requirements, 
the  requirements  located  in  33  GhK 
144.20-5  (a)  through  (e)  became 
obsolete.  'Therefore,  proposed  §  145.210 
cross-references  the  MODU  immersion- 
suit  requirements  in  46  LhK  part  108. 

As  for  exposure  suits,  our  regulations 
in  46  CFR  part  160,  subpart  160.071, 
have  been  removed.  Immersion  suit 
regulations  under  46  CFR  pari  160, 
subpart  160.171.  have  replaced  those  for 
exposure  suits,  because  of  the  similarity 
between  the  two  suits  and  because 
SOLAS  uses  the  term  "immersion  suit" 
Paragraph  (a)  is  similar  to  the  first 
sentence  of  the  current  requirement 
located  in  33  CFR  144.20-5,  but  would 
revise  the  geographical  areas  where 
immersion  suits  are  required 

This  section  cross-references  the 
requirements  for  immersion  suits  for 
manned  fixed  facilities  (§  143.870), 
unmanned  fixed  facilities  (§  143.925), 
manned  floating  facilities  (144.310), 
unmanned  floating  facilities  (§  144  420). 
U.S.  vessels  (§  146.200),  and  foreign 
vessels  (§  146  210).  MODU's  and  other 
OCS  units  engaged  in  OCS  acti«ty 
would  be  required  to  have  immersion 
suits  when  operating  in  waters  North  of 
32  degrees  North  latitude  in  both  the 
Atlantic  and  Pacific  Oceans.  Current 
regulations  in  33  CFR  144.20-5  and 
144.30-5  require  suits  when  operating 
North  of  32  degrees  in  the  Atlantic  and 
North  of  35  degrees  in  the  Pacific.  A 
study  conducted  by  the  Coast  Guard 
determined  that  temperatures  in  the 
Pacific  Ocean  near  the  West  Coast  of  the 
United  Stales  at  32  degrees  North 
latitude  were  colder  than  they  were  in 
the  Atlantic  Ocean  at  the  same  latitude. 
There  was  no  reason,  therefore,  to  allow 
35  degrees  North  latitude  for  the  Pacific 
Ocean.  This  proposed  rule  would 
change  the  geographical  areas  to  32 
degrees  North  for  both  oceans. 

(3)  Proposed  §  145.215  would 
establish  immersion  suit  requirements 
for  foreign  MODU's.  The  intent  is  lo 
have  identical  requirements,  or  at  least 
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equivalent  requirements,  on  all  MODU's 
(U.S.  or  foreign).  There  are  two  ways 
that  a  foreign  MODU  may  satisK'  the 
requirements.  They  may  use — 

(a)  U.S.  approved  suits;  or 

(b)  Their  own  nation's  immersion 
suits,  anti-exposure  suits,  or  other 
similar  suits  approved  by  the  MODU's 
flag-state,  provided  the  suits  are 
accepted  by  the  Coast  Guard  as 
equivalent  to  U.S.  approved  suits. 

(4)  Proposed  145.425(c)  would  amend 
the  current  requirement  located  in  33 
CFR  143.210(b)  to  allow  a  2-year  term 
for  the  LOG.  This  would  align  that  term 
with  the  2-year  term  for  a  COI. 

(5)  Proposed  subpart  F  would 
establish  regulations  for  MIDU's 
operating  on  the  OCS.  This  proposed 
rule  implements  an  established  policy 
that  has  been  operating  successfully  for 
several  years.  When  operating  on  the 
OCS.  a  MIDU  would  have  to  comply 
with  portions  of  the  requirements  for  a 
manned  fixed  facility,  the  requirements 
for  arrival  and  relocation  notification  for 
a  floating  facility,  and  the  requirements 
for  EEP  plans  for  a  MODU.  Also,  they 
would  be  required  to  obtain  an  LOC  and 
undergo  aimual  inspections  to  certify 
compliance  with  these  limited 
regulations. 

(6)  Proposed  §  145.525  would  require 
MIDU's  operating  on  the  OCS  to  comply 
with  lifesaving  equipment  requirements 
for  manned  fixed  facilities.  The  section 
does  not  specifically  address  immersion 
suits:  however,  immersion  suits  are  part 
of  the  lifesaving  equipment  for  a 
manned  fixed  facility.  When  a  MIDU 
operates  on  the  OCS  North  of  32  degrees 
North  latitude,  it  must  comply  with  the 
immersion  suit  requirements  for  a 
manned  fixed  facility. 

(7)  Proposed  §  145.535  would  require 
that  MIDU's  operating  on  the  OCS  have 
an  LOC.  An  LOC  would  be  issued  to  a 
MIDU  for  operations  inside  the  defined 
area.  An  LC)C  would  be  issued  based  on 
an  inspection  to  establish  that  the  MIDU 
meets  the  lifesaving,  fire  fighting,  and 
operational  requirements  for  a  manned 
fixed  facility  and  proposed  part  145, 
subpart  F.  A  foreign  MIDU  is  not 
permitted  to  operate  on  the  OCS. 


Part  146— Outer  Continental  Shelf 
Activities:  Vessels 

We  combined  the  current 
requirements  in  33  CFR  part  143, 
subpart  D  (Vessels),  with  those  in  part 
143.  subpart  E  (Standby  Vessels),  to 
form  this  one  part  for  aJI  vessels 
operating  on  the  OCS,  other  than 
MODU's,  MIDU's.  and  floating  facilities. 
Some  sections  were  added  to  make  this 
an  all-inclusive  set  of  regulations  for 
OCS  vessels.  The  substantive  changes  to 
this  part  are  as  follows: 

(1)  Proposed  §§146.115  and  146.120 
would  revise  the  current  requirement  in 
33  CFR  146.303,  which  requires  an 
owner  or  operator  of  a  foreign  vessel  to 
comply  with  the  casualty  notice  for 
fixed  and  floating  facilities.  We  propose 
a  revision  that  would  require  foreign 
vessels  to  meet  the  general  U.S.  vessel 
requirements  for  notice  of  casualty 
located  in  46  CFR  4.05. 

(2)  Proposed  §146.205  would 
establish  lifesaving  equipment 
requirements  for  all  foreign  vessels 
engaged  in  OCS  activities,  other  than 
foreign  MQDUs  and  floating  facilities. 
Our  intent  is  to  require  the  owner  or 
operator  of  a  foreign  vessel  to  meet  the 
same  lifesaving  requirements  or  ones 
equivalent  to  those  for  a  U.S.  vessel.  For 
foreign  vessels,  we  propose  the  option 
of  using  any  one  of  the  three  alternatives 
for  satisfying  the  lifesaving  equipment 
requirements.  The  owner  or  operator  of 
a  foreign  vessel  may  meet  either  the  U.S. 
lifesaving  regulations,  their  own 
nation's  regulations,  if  they  have  been 
reviewed  and  approved  by  the 
Commandant,  or  the  lifesaving 
requirements  in  SOLAS. 

(3)  Proposed  §  146.305  would 
establish  fire-fighting  and  fire-protection 
regulations  for  foreign  vessels  while 
engaged  in  OCS  activities.  The  current 
OCS  regtUations  have  no  requirements 
in  this  area,  and  this  has  created  the 
possibility  that  foreign  vessels  may  be 
operating  on  the  OCS  with  a  lower 
standard  of  fire  protection  than  that  of 

a  similar  type  of  U.S.  vessel.  The  intent 
is  to  require  foreign  vessels,  while 
engaged  in  (KS  activities,  to  have  a 
standard  of  fire  protection  the  same  as 


or  equivalent  to  that  for  a  U.S.  vessel. 
The  proposed  regulation  is  organized 
similar  to  the  requirements  for 
lifesaving  equipment  for  foreign  vessels 
in  proposed  §  146.205  by  providing  the 
option  of  one  of  three  alternatives  to 
comply  with  this  requirement. 

(4)  Proposed  §146  405  would  require 
the  owner  or  operator  of  a  foreign 
vessel,  while  engaged  in  OCS  activities, 
to  comply  with  die  design,  equipment, 
and  inspection  requirements  applicable 
to  U.S.  vessels  under  proposed 

s  146.400  or  the  standards  of  the  vessel's 
nation  if  accepted  and  approved  by  the 
Coast  Guard.  The  intent  is  to  ensure  that 
all  vessels  engaged  in  OCS  activities 
have  a  minimiun  level  of  safety  at  least 
equal  to  that  of  a  U.S.  vessel  of  similar 
type. 

(5)  Proposed  §  146.420  would  require 
foreign  vessels,  while  engaged  in  OCS 
activities,  to  obtain  an  LOC  similar  to 
that  required  for  foreign  MODU's  in 
current  33  CFR  143.210  and  in  proposed 
§145.425. 

(6)  Proposed  subpart  F  would  revise 
and  enlarge  the  cvjrrent  OCS  regulations 
for  standby  vessels  in  33  CFR  part  143. 
subpart  E.  The  intent  is  to  produce  a 
complete  set  of  regulations  for  standby 
vessels.  The  standby  vessel  regulations 
were  added  as  part  of  the  EEP 
regulations  published  on  May  18, 1989 
(54  FR  21566).  Standby  vessels  would 
also  be  subject  to  applicable  vessel 
regulations  of  part  146. 

Proposed  Form  CG-RMAID 

The  Coast  Guard.  MMS,  and  OSHA 
worked  together  to  develop  the 
proposed  form  entitled  "Casualty  Report 
of  Accident.  Injury,  Occupational 
Illness,  or  Death  on  a  Facility.  Excluding 
Mobile  Offshore  Drilling  Units."  We 
intend  to  streandine  the  reporting 
process  by  using  one  form  to  report  to 
each  agency.  The  form  number,  CG- 
RMAID,  is  temporary  and  will  be 
replaced  by  the  proper  Coast  Guard 
form  number  in  the  final  rule.  We 
encourage  comments  on  the  use  and 
clarity  of  this  form. 

BIUJNG  COOE  «1»-1S-U 
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DEPARTMENT  OF 
TRANSPORTATION 
U.S.  Coast  Guard 
CG  -RMAID  (Rev.  6-99) 


CASUALTY  REPORT 

OF  ACCIDENT,  INJURY, 

OCCUPATIONAL  ILLNESS,  or  DEATH  ON 

A  FIXED  OR  FLOATING  FACILITY 


UNIT  CASE  NUMBER 
(.AGENCY  USE  ONLY! 


SECTION  I  -  GENERAL  INFORMATION 


I    NanKorfacili(> 


2.  Facility  ID  number 


3    Lease  ID  number 


4   T>peoff8cilit>  (fixed  platform,  guyed  io*er. 
eic.): 


5       D     Mamied 
D     Unmanned 


7   Area  block 


8   Dale  of  last  inspecT)on(s) 


USCG 
MMS 
SELF 


9  Tv-pe  of  operation: 


10   DatelofocoiiTenccl        11    Time  (local* 


12   Name,  address,  and  leleplwne  no  of  operating  CO. 


Water  depth; 


14    Estimated  loss  Of  damage  to 


15.  No  of  persons  on  board 


EQUIPMENT    1_ 
OTHER  S_ 


16   Name  of  person  in  charge 


16a  Street  address:  icti).  stale.  ZIP  code) 


I6.b   Telephone  number: 

(  ) 


17   Duralion  of  event  causing  C3Sualt> 


Seconds: 
Minutes 
Hours 

Days: 


18  Casua]t>  elements  iCbeck  as  many  as  needed  and  explain  in  Block  No  411 


TYPE  OF  EVENT  CAUSING  CASUALTY' 
a      HEAVY  WEATHER  DAMAGE 
D       FIRE 
a       EXPLOSION 

D      COMMERCIAL  DIVING  CASUALTY 
D       ICE  DAMAGE 

D       DAMAGE  TO  AIDS  TO  NAVIGATION 
□      COLLISION  (Idonf)  ollni  >«ael  n  obm  n  Block 

No  41) 
D      SLTCEA  EVENT 
a      OTHER(D<saibcieBlo<JiNo  41) 


CAUSE  OF  CASUALTY' 
CARGO  CONTAINER  LOST  DAMAGED 
BLOWOOT  PREVENTER  FAILED 
DRILLLNGPRODUCTION  EQUIPMENT  FAILED 
BURNING  IktiDING  EQLTPMENT  FAILED 
AUXILLARV  MACHINERY  FAILURE 
MAIN  MACHINERY  OR  EQUIPMENT  FAO-LUE 
ELECnUCAL  FAILURE 
SntUCRIRAL  FAILURE 
MATERIALS  TRANSFERCRANE  FAILED 
FIREFIGHTTNG  OR  EMERGENCY  EQUIPMENT 
F  AU.ED  OR  INADEQUATE  I  Descnbc  m  Btock  41 1 
LIFESAVING  EQUIPMENT  FAO-ED  OR 
INADEQUATE  (Deschbe  in  Block  No  4  h 
BLOW  OUT  (PetTolcuin  exploraion  Fniductjoal 
.  ALCOHOL  IN'VOLVEMENT  (Dncnbe  in  Stock  41) 
DRUG  INVOLVTMENT  (Describe  m  Block  No  41) 
OTHER  (Specif)  mi  (kicnbc  m  Block  No  4 1 1 


EFFECT  OF  CASUALTY 


ILLNESS 

DEATH 

MISSING 

INJURED 


HOW  MANY1 
HOWMANV 
HOtfcMANYi 
HOW  MANY' 


HAZARDOUS  MATERIAL  RELEASED  OR 
INVOLVED^  lldninK  substance  and  anwiM  u 
Block  No  411 

OIL  SPILL  ■  Eaimale  Amouni  _^^^_ 
STRLiCTURAL  OR  EOITPMENT  LOSS 

D      Yei 

□      No 


A.  Sea  condilMns  (wave  beighLdiitaion)- 


B   Wealtier: 

O  Clear 

D  Rain 

D  Sno» 

O  Fog 

D  Otiier  (specMy) 


C.  Time: 

0  Daylighi 
Q  Twilight 
D     NuM 


D  Visibilil) 

O     Good 
0      Fair 
D     Poor 


t    Distance  (miles  of  visibtlltyl 


F   Air  temperaure 


G   W  utd  speed  and  diicaxm 


H   Cuntm  speed  and  direction 


^"^3" Federal  Register / Vol.  64,  No.  234 /Tuesday,  December  7,  1999 /Proposed  Rules 


20   Person  involved. 

□      Male 

D     Female 
O     Dead 
O     Injured 
□     Missing 


2:   Binhdae 


2 1  a  Nline  (Last  First.  Middle) 


21  d   Address  (City  Slaie,  Zip  Code) 


2l.b  SSN: 


23.  Telephone  number 
(  ) 


24    Job  position 


27   Emplojct  (If  different  from  Block  No  1 2,  fill  in  name,  address,  and  tcleptione  number) 


21c   Status 

D     Facility  worker 

O      Visitor 

n      Sub  comracfor 

D     Other  (specify) 


2S   Department: 


26.  Check  here  if  off  duty 

D 


28    Person's  lime 

a       In  Ibis  industry 

b.  With  diis  company 

c.  In  prescntjob  or  position 

d.  On  present  facility 

e       Hours  on  duty  when  accident  occuered 


Ye«(s) 


MondKs) 


32   Occupaional  illness  ~ 


34   Specific  location  of  accidera  on  faciiiiy" 


36  Type ofaccident  (fall,  caught be«ween.acr 


3«   P«l  of  body  injured 


29   Industry  ofemployer(oil  company,  casing  company,  etc) 


30   Was  the  injured/ill  person  incapacitated  72  hours  or 
more''     O  Yes         Q  No 


31    DaieofDeath 


33   Source  of  illness 


35   Aaivity  of  person  at  time  of  accident 


37   Resulting  inji0y  (cut,  bruise,  fracture,  bum.  etc  ) 


39  Equipment  invohed  in  accident: 


40   Specific  object,  pan  of  the  equipment  in  Block  39.  or  substance  (chemical.  solveL.  etc  I  dtat  direalv  produced  Uk  injury  or  illness 


SECTIW  II  -  DESCRIPTION  OF  CASUALTY" 


^":L^,;;!^T:Ss^  '"''^'"""''^''^'"'^"'^'''''""^^  (Secnstructions^d 


42   Attending  physician  (name,  address,  telephone  number) 


43    Hospital  attended  (name,  address,  telephone  number) 


44   Witnesslname.  address,  telephone  nunber) 


45   Witness  (name,  address,  telephone  numba) 


46   Name  (PWVT)  (t»5<.  First  Middle) 


SECTION  III  -  PERSON  MAKING  THIS  REPORT 


46.&  Signature: 


FOR  OFTICIAL  USE  ONLY 

APPARENT  CAUSE 


46.b   Address(cii>.  iiate.ZIP  code). 


RETORTING  OFnCE: 


46  d   Telephone  number 
(  ) 


(JSMA  CASE  OR  RLE  NUMBER: 


lNVtSIIGATOROI«ne) 


DATE 


APPROVED  BV  (N^ne) 


DATE: 
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INSTRUCTIONS  TO  COMPLETE  FORM  CG-RMAID 

REPORT  OF  ACCIDENT.  INJURY,  OCCUPATIONAL 

ILLNESS.  OR  DEATH  ON  A  FIXED  OR  FLOATING  FACILITY 

Requii^meni  mei  by  this  fonii 

1  This  form  satisfies  the  i^quirements  for  the  U.S.  Coast  Guard  repon  of  accidents  required  by  33  CFR  §§  143  110  and  143.115. 
Minerals  Management  Service  repon  of  accidents  required  by  30  CFR  250.19,  and  OSHA  Supplementary  report  Form  101  as 
required  by  29  CFR  1904.4. 

FIXED  AND  FLOATING  FACILITIES 

2.  All  fixed  and  floating  facilities  engaged  in  mineral  exploration,  development,  or  production  activities  on  the  Outer  Continental 
Shelf  of  the  U.S.  are  required  by  33  CFR  143.1 10  to  report  accidents  resulting  in: 

a)  Death; 

b)  Injury  of  5  or  more  persons  in  a  single  incident: 

c)  Injury  causing  any  person  to  be  incapacitated  for  more  than  72  hours; 

d)  Damage  affecting  the  usefulness  of  primary  lifesaving  or  fire-flghting  equipment; 

e)  Damage  to  a  fixed  or  floating  facility  in  excess  of  $100,000.00;  or 

0  Damage  to  the  fixed  or  floating  facility  in  excess  of  $1 00,000.00  resulting  from  a  collision  by  a  vessel. 

Note:  Mobile  offshore  drilling  units  must  use  Form  CG-2692  to  report  accidents  etc.  under  46  CFR  109.41 1. 

COMPLETING  THIS  FORM 

3.  a)  This  form  should  be  filled  out  as  completely  and  accurately  as  possible.  Please  type  or  print  clearly.  Fill  in  all  blanks  thai 

apply  to  the  kind  of  accident  that  has  occurred  If  a  question  is  not  applicable,  the  abbreviation  "NA"  should  be  entered  in  that 
space.  If  an  answer  is  unknown  and  cannot  be  obtained,  the  abbreviation  "UNK"  should  be  entered  in  thai  space  If  "NONE" 
is  the  correct  response,  then  enter  it  in  that  space. 

b)  If  more  than  one  death  or  injury  occurs  in  a  single  incident,  complete  the  entire  CG-RMAID  for  one  of  the  persons  injured  or 
killed,  and  attach  one  form  for  each  additional  person,  filling  out  Blocks  (1 )  and  (2)  and  Section  II  on  the  sutisequenl  forms. 

c)  As  soon  as  possible,  deliver  or  mail  one  copy  of  the  completed  form(s)  to  each  of  the  following  agencies: 

1)  Coast  Guard  Marine  Safety  or  Marine  Inspection  Office  nearest  to  the  location  of  casualty. 

2)  Minerals  Management  Service  to  the  address  listed  in  30  CFR  250.19(a). 

3)  Occupational  Safety  and  Health  (have  form  available  for  inspection  per  29  CFR  1094.4). 

d)  Block4l  -Describe  the  sequence  of  events  which  led  up  to  ttjis  casualty.  Include  your  opinion  of  the  primary  cause  and  any 
contributing  causes  of  the  casualty.  Briefly  describe  damage  to  your  facility,  its  equipment,  and  other  vessels'property .  Include 
any  recommendations  you  may  have  for  preventing  similar  casualties. 

ALCOHOL  AND  DRUG  INFORMATION.  Provide  the  following  information  with  regard  to  each  person  determined  to  be 

directly  involved  in  the  casualty:  name,  position  aboard  facility,  whether  or  not  the  person  was  under  the  influence  of  alcohol 
or  drugs  at  the  time  of  the  casualty,  and  the  method  used  to  make  this  determination.  If  toxicological  testing  is  conducted,  the 
results  should  be  included;  if  the  results  are  not  available  in  a  timely  manner,  provide  the  results  of  the  toxicological  test  as  soon 
as  practical  and  indicate  that  this  is  the  case  in  Block  41  of  the  casualty  form. 

BIUJNG  COOE  491I>-1S-C 
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Incorporation  by  Reference 

Material  proposed  for  incorporation 
by  reference  appears  in  proposed 
S  140.30.  You  may  inspect  this  material 
at  U.S.  Coast  Guard  Headquarters  where 
indicated  under  ADDRESSES.  Copies  of 
the  material  are  available  from  the 
sources  listed  in  proposed  §  140.30. 

Before  publishing  a  binding  rule,  we 
will  submit  this  material  to  the  Director 
of  the  Federal  Regi.ster  for  approval  of 
the  incorporation  by  reference. 

Regulatory  Evaluation 

lal  Introduction 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  (OMB)  has 
not  reviewed  it  under  that  Order.  It  is 
not  "significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  February  26.  1979). 

A  draft  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  will  be  available 
ir.  the  docket  as  indicated  under 
ADDRESSES  on  January  6.  2000.  The 
Regidatory  Evaluation  is  included  in  the 
document  entitled  "Economic 
Supporting  Data."  A  summary  of  the 
Evaluation  follows: 

(bl  Summary 

Subchapter  N  regulations  apply  to  all 
activities  occurring  on  the  OCS.  The 
types  of  unit  that  engage  in  OCS 
activities  are  diverse  and  include  fixed 
facilities,  floating  facilities,  mobile 
offshore  drilling  units,  mobile  inland 
drilling  units,  and  vessels  (i.e.,  offshore 
supply  vessels,  industrial  vessels,  pipe 
lay  barges,  and  derrick  barges).  The 
proposed  rule  is  a  comprehensive  effort 
to  provide  a  complete  rulemaking 
package  to  meet  the  needs  of  today's 
CX;S.  with  sufficient  flexibility  to 
handle  tomorrow's  emerging 
technology.  The  primary  changes  for 
OCS  units  are  in  workplace  safety  and 
health,  lifesaving,  fire-fighting,  and  fire- 
protection  equipment,  and  structural 
fire  protection. 

The  benefit-to-cost  ratio  for  this 
proposed  rule  is  0.86-to-l.  The  cost  of 
the  rule  in  present  value  dollars  over  the 
10-year  period  of  analysis  (2000-2009) 
is  S82.8  million,  which  includes  $81.9 
million  in  costs  to  industry  and  S0.9 
million  in  costs  to  the  government.  The 
present  value  benefits  in  the  form  of 
avoided  deaths,  injuries,  and  accidents 
are  $71  million. 


The  component  parts  of  the  proposed 
rule  have  the  following  benefit-to-cost 
ratios: 

•  Part  142.  10.5-to-l; 

•  Part  143.  .28-to-l;and 

•  Parts  144  through  146.  which 
account  for  approximately^  percent  of 
the  costs,  have  benefits  expressed 
quaUtatively. 

The  Coast  Guard  included  several 
measures  to  accommodate  small  entities 
and  others  affected  by  this  proposed 
rule  with  phase-in  periods,  exemptions, 
and  options  to  meeting  some  proposed 
requirements. 

(c)  Costs  Evaluation 

(1)  Costs  to  the  Offshore  Industry 

When  you  review  the  proposed  rule, 
you  will  note  that  the  substance  of  many 
current  OCS  regulations  remains 
unchanged.  The  following  is  a  list  of 
parts  identifying  where  you  will  find 
proposed  changes  that  impact  the 
industry. 

•  Part  140  No  changes  that  impact  the 
industry  costs. 

•  Part  141  No  changes  that  impact  the 
industry  costs. 

•  Port  142  Contains  17  changes  which 
impact  costs.  General  categories  are 
training,  personal  fall  arrest  systems, 
and  confined-space  entry. 

•  Part  143  Contains  28  changes  which 
impact  costs.  General  categories  are 
lifesaving  equipment,  fire-fighting  and 
fire-protection  equipment,  and 
structural  fire  protection. 

•  Port  144  Contains  5  changes  which 
impact  costs. 

•  Part  145  Contains  3  changes  which 
impact  costs. 

•  Part  146  Contains  2  changes  which 
impact  costs. 

•  Part  347  No  changes  that  impact  the 
industry  costs. 

Costs  inciured  by  the  industry  under 
this  proposed  rule  are  compriseid  of 
first-year  one-time  costs,  2-year  phase-in 
costs,  and  recurring  costs  to  all  OCS 
units  and  new  build  manned  fixed 
facilities  involving  workplace  safety  and 
health,  lifesaving,  fire-fighting,  and  fire- 
protection  equipment.  The  accumulated 
present  value  costs  of  this  rule  to 
industry  are  $81.9  million.  Total  first- 
year  costs  to  industry  are  $33.7  million. 
Two-year  phase-in  costs  to  industry  are 
$21.6  million  and  recurring  annual  costs 
are  $5.2  million. 

Together  Part  142  (Workplace  Safetv 
and  Health)  and  Part  143  (Fixed 
Facilities)  comprise  $80  million  (present 
value)  or  98  percent  of  the  total  industry 
cost.  Parts  144-146  (floating  facilities, 
MODU's  and  MIDU's,  and  foreign 
vessels)  comprise  the  remaining  $1.9 


million  (present  value)  or  2  percent  of 
the  total  industry  cost. 

(2)  C^vemmenl  Costs 

The  estimated  aimual  costs  to  the 
Federal  government  are  $124,288.  The 
costs  would  include  Coast  Guard 
personnel  time  and  resources  to  review 
and  approve  the  following: 

•  In-service  inspection  plans  for 
tension  leg  platforms  (TLP)  and  spar 
buoys  (SPARS). 

•  Design  basis  documents  for  floating 
facilities. 

•  Inspections  for  letter  of  compliance 
issuance  for  MIDU's  and  foreign  vessels. 

(dj  Benefits  Evaluation 

According  to  the  MMS  FY95  report  to 
Congress,  a  noticeable  increase  of 
accidents  and  injuries  have  occurred  to 
personnel  engaged  in  OCS  activities  due 
to  the  rapid  increase  of  oil  exploration 
and  production  over  the  last  20  years. 
The  proposed  rule  would  provide 
benefits  through  implementing 
workplace  safety  and  health,  lifesaving 
and  fire-fighting  equipment,  and 
structural  fire  protection  requirements. 
Also,  the  proposed  rule  would  require 
the  owner  or  operator  of  a  foreign  vessel 
or  foreign  floating  facility  engaged  in 
OCS  activities  to  comply  with 
requirements  similar  to  those  imposed 
on  U.S.  OCS  units. 

Most  accidents  on  the  OCS  occur 
during  drilling  or  production.  Trends 
show  that  the  two  main  causes  of 
incidents  are  equipment  failure  and 
human  error.  The  proposed  rule  would 
provide  benefits  by  reducing  the 
number  of  accidents  or  decreasing  the 
severity  of  injury  to  personnel.  We  did 
not  include  the  valuation  of  property 
damage  from  blowouts,  fires,  and 
explosions  as  a  potential  benefit  due  to 
insufficient  data  to  support  accurate 
assumptions.  Some  of  the  proposed 
measures  that  will  reduce  the  likelihood 
of  deaths  and  injuries  include  improved 
workplace  safety  and  health 
requirements,  structural  fire  protection, 
and  additional  lifesaving.  fire-fighting, 
and  fire-protection  equipment.  The 
following  is  a  discussion  presenting  the 
quantifiable  benefits,  the  qualitative 
benefits,  and  the  total  benefits  summary. 

To  determine  potential  benefits,  we 
examined  both  the  Coast  Guard  and 
Mineral  Management  databases  for 
accidents  involving  personnel  on  OCS 
units  and  identified  the  trends.  This 
data  is  summarized  in  Table  3  in  this 
preamble. 


Table  3.  Breakdown  of  OCS  fatalities  and  injuries. 


Fatalities  (MMS  dattbasc) ' 

1992 

1993 

1994 

I99S 

1996 

1997 

1998 

Human  Error  or  Work  Place 
Safety  Related  (39) 

4 

■> 

6 

6 

7 

5 

9 

Fire-Related  (1) 

0 

0 

0 

0 

1 

0 

0 

Water-Related  (20) 

1 

I                4 

2 

2 

5 

5 

Total  Number  of  FaUlilics  (61 ) 

5 

3 

10 

8 

10 

11 

14 

Injarics  (MSMS  databue)' 

1992 

1993 

1994 

1995 

1996 

1997 

1998"' 

Toul  Number  of  Injuries  (4SS) 

128 

75 

57 

63 

53 

48 

31 

1  Fatality  data  retrieved  from  MineraU  Management  Service's  OCS  Report  MMS  98-003  (does  not 
include  fatalities  resulting  from  natural  causes) 

2  Injury  data  retrieved  from  the  Coast  Guard's  Marine  Safety  Management  System  (MSMS)  daubase. 

3  1998  data  is  considered  partial  due  to  the  lag  period  in  receiving  complete  yearly  data. 


From  this  data,  we  extracted  cases 
meeting  the  following  criteria — 

(1)  Fatalities  that  had  occurred  "on  or 
around"  an  OCS  unit; 

(2)  Critical  or  severe  injury  that 
occurred  "on  or  around"  an  OCS  unit; 
and 

(3)  Injuries  "on  or  around"  an  OCS 
unit  that  involved  fire,  water,  or  human- 
error  related  incidents. 

A  query  of  the  Coast  Guard's  Marine 
Safety  Information  System  (MSIS) 
yielded  94  incidents  between  1992- 
1998  that  met  the  criteria.  A  MMS  query 
yielded  61  fatality  cases  that  met  the 
criteria.  The  following  adjustments  have 
been  made: 

(1)  We  used  MMS  fatality  cases  as  our 
primary  data  source  for  fatalities.  We 
cross-referenced  all  of  the  Coast  Guard's 
Marine  Safety  Management  System 
(MSMS)  fatality  cases  with  the  MMS 
cases  to  avoid  double-counting. 

(2)  We  used  MSIS  as  our  data  source 
for  injuries.  MSIS  data  had  more 
information  and  allowed  us  to  make  a 
better  criteria  match. 

From  the  combined  data  sources,  we 
identified  a  total  of  47  accidents  likely 
to  benefit  from  the  proposed 
requirements. 

We  then  assigned  one  of  the  following 
effectiveness  measures  to  each  incident: 

(1)  85  percent  for  incidents  with  a 
high  possibility  of  prevention; 

(2)  50  percent  for  incidents  with  a 
medium  possibility  of  prevention;  or 


(3)  25  percent  for  incidents  with  a  low 
possibility  of  prevention. 

The  effectiveness  measures  assigned 
to  individual  incidents  were  based  on — 
(a)  the  actual  details  of  the  incident,  (b) 
the  positive  effects  of  measures  or 
regulations  currently  in  place  to  avert 
occurrences,  i.e..  SEMP.  and.  (c)  the 
professional  estimates  used  to 
determine  the  degree  of  applicability. 

The  benefits  estimate  for  each 
incident  is  determined  by  multiplying 
the  effectiveness  measure  and  the  dollar 
value  for  society's  willingness  to  pay 
(WTP)  to  avert  a  fatality.  The  benefits  of 
the  proposed  rule  would  be  measured 
based  on  an  estimated  dollar  value  for 
society's  WTP  to  avert  a  fatality. 
According  to  the  Department  of 
Transportation,  the  value  is  $2.7  million 
per  fatality  averted.  The  Department  of 
Transportation's  memorandum,  dated 
January  8.  1993.  "Treatment  of  Value  of 
Life  and  Injuries  in  Preparing  Economic 
Evaluations"  provides  percentages  of 
society's  WTP  for  severe  and  critical 
injuries.  Injuries  averted  are  derived  as 
a  fraction  of  the  value  of  an  averted 
fatality.  Because  of  the  subjectiveness  in 
determining  whether  an  injur>'  is  severe 
or  critical  (e.g..  multiple  injuries  to 
neck.  head,  or  spinal),  the  mean  of  these 
two  injury  levels  is  calculated  as 
$1,282,500  and  is  applied  as  the  value 
of  an  averted  injury. 


(1)  Quantifiable  Benefits 

Quantifiable  benefits  accruing  from 
this  proposed  rule  include  reductions  in 
deaths  and  injuries  due  to  improved 
workplace  safety  and  health 
requirements,  and  additional  lifesaving. 
fire-fighting,  and  fire-protection 
equipment.  These  potential  benefits  are 
determined  based  on  the  analysis  of 
accident  cases  from  the  MSIS  and  MMS 
databases.  The  proposed  requirements 
that  would  have  potentially  reduced  the 
likelihood  of  accidents  that  occurr«d  on 
the  OCS  and  provided  a  quantifiable 
benefit  are  discussed  here. 

(i)  Worifcpyoce  Safety  and  Health  IPart 
142).  Based  on  the  review  of  accident 
narratives  over  the  period  of  analysis.  24 
deaths  and  5  Injtuies  might  have  been 
prevented  or  diminished  in  severity  by 
the  proposed  workplace  safety  and 
health  requirements.  Proposed 
requirements  that  would  impact 
incidents  similar  to  our  criteria  base  are: 
increase  training,  improve  work 
practices,  upgrade  fall  arrest  systems, 
and  require  guardrails,  fencing,  or  other 
means  necessary  to  avert  a  fall. 

The  following  table  summarizes  the 
effectiveness  measures  applied  to 
accidents  that  occtured  during  the 
period  of  analysis.  Aimual  benefits  from 
avoided  deaths  and  injuries  for  this 
component  are  $7.1  million. 
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Table  4.  Workplace  safety  &  health  benefit  estimate.' 


TypeofArxident 

(A) 

WTPVahiex  effectiveness 
measure  (B) 

Annual  Benefit  Estimate: 
(AiBV?  years 

Faumies 

High 

15 

$2.7  M  WTP  X  .85  =  $2^5,000 

$4,917,857 

Medium 

6 

$2.7MWTPx.5   =$1,350,000 

$1,157,143 

Low 

3 

$2.7  M  WTP  X  .25  =  $   675,000 

$289,286 

injuries 

High 

S 

$1  J82,50O  WTP  X  .85  =  $1 ,090, 125 

$778,661 

Estinate  of  Total  Annual  Benefits 

$7,I42>I7 

1  nie  benefit  estii 

nates  mnn 

avoided  fatalities  and  injuries  are  annualized  over  7-years.  This  is  detennined 

by  the  number  of  years  in  the  data  analysis  period 


(U)  Fixed  Facilities  (Part  143).  Below 
are  the  estimated  benefits  for  lifesaving 
equipment,  and  fire-fighting  and  fire- 
protection  equipment.  These  two 
sections  are  reviewed  separately 
because  they  represent  a  significant 
share  of  the  proposed  requirements.  We 
found  zero  (0)  quantifiable  benefit  for 
the  remaining  proposed  requirements 


tmder  the  fixed  facilities  component. 
i.e.,  medical  treatment  room  and 
emergency  lighting  and  power  source. 
However,  they  are  discussed  later  as 
qualitative  benefits. 

Lifesaving  equipment  for  fixed 
facilities.  Based  on  the  review  of 
accident  narratives,  9  deaths  and  5 
injuries  might  have  been  prevented  or 


diminished  in  severity  by  the  proposed 
lifesaving  equipment  requirements.  The 
following  table  summarizes  the 
effectiveness  measures  applied  to 
accidents  that  occurred  during  the 
period  of  analysis.  Armual  benefits  from 
avoided  deaths  and  injuries  for  this 
component  are  $2.3  million. 


Table  5.  Lifesaving  equipment  benefit  estimate. 


Type  of  Accident 

(A) 


Fatalities 


High 


Medium 


Low 


lajarics 


High 


Medium 


WTP  Value  x  effectiveness  measure 
(B) 


$2.7  M  WTP  X  .85  =  $2,295,000 


$2.7  M  WTP  X. 5=    $1,350,000 


$2.7  M  WTP  X  .25  =  $675,000 


$1,282,500  WTP  X  .85  =  $1,090,125 


$U82,500WTPx.5=   $641,250 


ToUl  Annual  Benefit  Estimate 


Annual  Benefit  Estimate: 

(AxB)/7  years 


$655,714 


$771,429 


$289,286 


$311,464 


$274,821 


$2302,714 


Currentiy.  67  percent  of  industry  crafts  and  rescue  boats  are  needed  to 

voluntarily  complies  with  survival  craft      provide  a  means  for  persoimel  to 
and  rescue  boat  requirements.  Survival       abandon  a  facility  during  a  blowout. 


explosion,  or  fire.  Blowouts,  which  are 
an  uncontrollable  flow  of  hydrocarbon 
fmm  a  wellhead,  have  occurred  more 
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frequenUy  in  recent  years — as  shown  in 
Table  6.  On  average,  the  number  of  fires 
in  1997  and  1998  totaled  109.  Although 
most  of  these  incidents  were  considered 
minor,  the  occurrences  posed  a  risk  to 
human  safety. 


Data  reports  provided  by  Survival 
Systems  International  include 
emergency  oSshore  incidents  requiring 
evacuation  of  crewmembers.  using  their 
survival  craft.  On  5  different  incidenU 
during  the  period  from  1994  to  1997, 
more  than  156  persons  were  evacuated 


by  rescue  boats.  The  incidents  were 
primarily  a  result  of  fire  and  explosion 
Exposure  to  risk  and  danger  increases 
with  the  likelihood  of  emergency 
abandomnent  of  facilities.  The 
availability  of  rescue  boats  is  critical  to 
a  safe  and  expeditious  evacuation. 


Table  6.  Accidents  on  OCS  facilities  between  1995  and  1998. 


1995 

1996 

1997 

1998 

Totab 

Blowouts 

1 

4 

5 

7 

17 

Collisions 

6 

5 

10 

6 

27 

Explosion 

0 

8 

10 

4 

22 

Fires 

41 

83 

125 

92 

341 

ToUls 

48 

100 

150 

109 

407 

1  Accident  data  from  Minerals  Management  Service's  OCS  Report  MMS  98^0030. 


Fire-fighting  and  fire-protection 
equipment  for  fixed  facilities.  Based  on 
the  review  of  accident  narratives  over 
the  period  of  analysis,  1  death  and  3 
injuries  might  have  been  prevented  or 


diminished  in  severity  by  the  proposed 
fire-fighting  and  fire-protection 
equipment  requirements.  The  following 
table  summarizes  the  effectiveness 
measures  applied  to  accidents  that 


occurred  during  the  period  of  analysis. 
Annual  benefits  from  avoided  deaths 
and  injuries  for  this  component  are 
$660,053. 


Table  7.  Fire-fighting  and  fire  protection  equipment  benefit  estimate. 


Type  of  Accident 

(A) 


Fatalities 


Medium 


Injuries 


High 


WTP  Valne  x  effectiveness  measure 

(B) 


$2.7  M  WTP  X  .5  =  $1 ,350,000 


$1,282,500  WTP  X  .85  =  $1,090,125 


Total  Annual  Benefit  Estimate 


Annual  Benefit  Estimate: 
{AxB)/7  years 


$192,857 


$467,196 


$660,053 


The  most  significant  fire  in  the  last 
decade  was  the  1988  Piper  Alpha 
incident  in  the  North  Sea.  We  did  not 
quantify  benefiU  from  the  Piper  Alpha 
for  this  rulemaking;  however,  we 
mention  it  to  show  the  presence  of  risk. 
The  night  of  July  6,  1988,  a  series  of 
events  resulted  in  a  catastrophic  fire. 
These  events  include  human  error, 
operational  failure,  design  deficiencies. 


and  system  failures.  Of  the  226  people 
onboard,  165  died.  We  reviewed  reports 
on  this  incident  and  incorporated 
several  requirements  in  the  proposed 
rule  to  provide  increased  safety  and 
reduce  the  risk  of  this  type  of  incident 
happening  on  the  U.S.  OCS  in  the 
future.  These  proposed  items  include, 
but  are  not  limited  to,  personnel 
training,  fire  and  emergency  drills. 


means  of  escape,  fire-protection 
systems,  fire-fighting  equipment,  a  fire 
main,  structural  fire  protection, 
emergency  lighting  and  power,  and 
design  certification. 

We  reviewed  other  MMS  narratives 
describing  fiire-related  incidents  that  did 
not  result  in  injuries  or  fatalities,  but 
might  have  been  prevented  or 
diminished  in  severity  by  the  proposed 
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fire-fighting  and  fire-protection 
equipment  requirements.  The  proposed 
on-site  fire  main  system  might  have 
been  effective  in  the  foUovring 
scenarios — 

•  On  November  12. 1995.  the  night 
production  operator  noticed  a  pipeline 
pump  engulfed  in  flames,  which  were 
spreading  into  the  wellbay.  The 
temperature  safety  element  located 
above  the  pump  burned  out  and 
activated  the  emergency  shut-down 
system.  The  general  alarm  was  sotmded 
to  alert  all  persormel.  The  fire-fighting 
deluge  system  was  activated  by  the 
emergency  shut  down.  After  about  5 
minutes  the  fire  was  extinguished  using 
the  fire  pump  water  and  a  No.  30 
extinguisher. 

•  On  September  20, 1996,  a  steel  hull 
shrimp  trawler  collided  with  a  satellite 
well  resulting  in  an  explosion  and  fire. 
All  persoimel  abandoned  the  vessel  and 
were  rescued.  Safety  devices  operated 
properly  and  closed  the  well  stream 
flow.  Gas  or  liquid  gas  was  shut  in  at  the 
production  facility.  The  fire  was 
extinguished  with  the  fire  water  system 
aboard  the  rescue  vessel.  The  collision 
and  subsequent  explosion  resulted  in 
severe  damage  to  the  satellite  well. 

Total  benefits  for  fixed  facilities.  The 
total  estimated  benefits  for  part  143  are 
$3  million  annually.  This  estimate 
represents  the  quantifiable  benefits  from 
lifesaving,  fire-fighting,  and  lire- 
protection  equipment. 

(2)  Qualitative  Benefits 

Many  proposed  requirements  were 
difficult  to  quantify  but,  if  implemented, 
should  provide  benefits  to  industry 
through  a  safer  work  environment, 
decreased  risk  of  death,  injury,  or 
property  damage.  Here  are  some 
examples. 

•  Training.  When  personnel  are 
trained  1)  to  recognize  hazards  in  the 
workplace,  the  risk  of  incident  due  to 
lack  of  preparedness  decreases;  2)  to 
properly  use  and  wear  appropriate 
personal  protective  equipment,  the  risk 
of  injury  decreases:  and  3)  to  know  the 
methods  and  procedures  to  avoid 
exposure,  the  risk  of  contamination 


from  blood-borne  pathogens  or  other 
infection  material  decreases. 

•  Protective  equipment,  guards, 
warning  signs,  and  hazardous 
communication  program.  Conducting  a 
noise  level  survey  or  otherwise 
identifying  hazards,  posting  appropriate 
warning  signs,  and  providing 
appropriate  personal  protective 
equipment  will  promote  a  safer  work 
enviromnent. 

•  Offshore  Competent  Person  and 
confined-space  entry  program.  Having  a 
trained  Offshore  Competent  Person  to 
recognize  confined  spaces  and  the 
dangers  they  may  contain,  to  lest  the 
space,  to  identify  restrictions  for 
working  in  the  space,  and  to  ensure  that 
persormel  conduct  confined-space  entry 
in  accordance  with  the  written  program 
in  §  142.375,  the  risk  of  property 
damage,  injury,  or  death  restilting  from 
an  Incident  within  a  confined  space  will 
decrease. 

•  Training  and  drills.  When  drills  are 
conducted  regularly  and  persormel  are 
trained  in  lifesaving  procedures, 
survival  when  overboard,  use  of 
lifesaving  equipment,  and  duties 
assigned  under  the  station  bill,  the  risk 
of  injury,  death,  or  property  damage  is 
diminished  in  the  event  of  emergencies. 
When  emergency  situations  occur,  the 
training  will  minimize  confusion  and 
human  error  as  people  follow  the 
procedures  they  have  learned  and 
practiced. 

•  Maintenance,  equipment 
inspection,  and  weight  testing. 
Maintenance  and  equipment  inspection 
ensures  proper  function  in  the  event  of 
emergency.  Weight  testing  will  ensure 
survival  craft  falls  are  operational  and 
ready  for  emergency  use.  When 
equipment  is  operating  properly  and 
used  by  trained  persormel  following 
established  procedures,  the  risk  of 
injury,  death,  and  property  damage  is 
diminished. 

•  Lifesaving  equipment  and 
immersion  suits.  Maintained  and 
operational  lifesaving  equipment  will 
increase  the  probability  of  rescue. 
Immersion  suits  will  increase  the 
probability  of  survival  in  the  event 
persormel  spend  time  in  cold  water. 


•  Fire-fighting,  fire-protection,  fire- 
extinguishing  equipment,  fire  main 
systems,  fire-extinguishing  systems, 
structural  fire  protection,  and 
emergency  lifting  and  power  systems. 
Fireman's  outfits,  fire  axes,  fire  main 
systems  and  fire-extinguishing  systems 
will  greatly  increase  the  probability  that 
fire  is  contained,  controlled,  and 
extinguished  in  a  timely  marmer. 
Detection  and  alarm  systems  will 
provide  fast,  effective  notification  to 
personnel  so  they  can  act  immediately 
as  trained,  either  fighting  the  fire  or 
evacuating  the  facility.  Structural  fire 
protection  will  increase  safety  and  slow 
the  spread  of  fire.  Emergency  lighting 
and  power  systems  may  provide  power 
in  the  event  a  fire  damages  the  main 
power  generator,  keeping  lights,  alarms, 
and  conununication  systems 
operational.  These  things  would 
decrease  the  risk  of  injtuy  or  death  and 
decrease  property  damage. 

•  In-service  inspection  plan  for 
floating  facilities.  Currently  a  floating 
facility  must  tmdergo  drydocking  ever>- 
2  years.  The  option  to  use  an  in-service 
inspection  plan  would  allow  the  facility 
to  remain  on  station  during  its  field 
depletion  lifetime.  Current  technology 
results  in  the  location  of  larger  oil  fields, 
requiring  longer  on  station  time  for 
depletion.  It  is  costly  to  shutdown 
operations,  undergo  drydocking,  and 
return  to  station  to  resume  operations. 
In-service  inspection  will  ensiu'e  an 
adequate  level  of  safety  while  allowing 
the  bcility  to  continue  production. 

lei  Total  Benefit-Cost  Estimate 

Total  benefit  estimate  for  this 
proposed  rule  over  the  10-year  period  of 
analysis  is  S71  million.  This  estimate 
reflects  the  outcome  of  the  effectiveness 
measures  and  WTP  values  of  the  47 
accident  cases  found  likely  to  benefit 
from  the  proposed  requirements. 

The  foUovring  table  illustrates  the 
total  quantifiable  costs  and  benefits 
resulting  from  the  implementation  of 
this  proposed  rule.  The  ratios  are 
derived  using  present  value  benefits  and 
costs  for  the  10-year  period  of  1999 
through  2009. 


Table  8.    Benefit  -  cost  ratios  (in  present  value  dollars). 


Benefit 

Cost 

Ratio  (B/C) 

Part  142 

$50,169,071 

$4,766,062 

10.5-to-l 

Part  143  (toul) 

$20,809,236 

$75,218,951 

.28-to-l 

Lifesaving 

$16,173,300 

$35,792,953 

45-to-l 

Fire  fighting 

$4,635,936 

$22.%0.272 

.20-to-l 

Other* 

$0 

$16,465,726 

0-to-l 

Part  144 

Defined  qualitatively 

$1,130,200 

N'A 

Part  145 

Defined  qualitatively 

$112,409 

N'A 

Part  144i 

Defined  qualitatively 

$7I0J>66 

N/A 

Total  Parts 

•     W^  fniinH  7Pm  niianftf^Q 

$70,978,307 

$81,937,888 

.87-to-l 

a  discussion  of  qualitative  benefits. 


Accumulated  present  value  benefits 
attributable  to  the  proposed  rule  are 
estimated  to  total  S70.978.307  for  the 
10-year  period.  Accumulated  present 
value  costs  to  industry  attributable  to 
the  proposed  rule  are  estimated  to  total 
581,937,888  for  the  10-year  period. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 


small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govertunental  jurisdictions  with 
populations  of  less  than  50.000. 
This  proposed  rule  considered 
impacts  for  small  business  owners  and 
operators  of  OCS  units,  such  as  fixed 
and  floating  facilities  and  foreign 
vessels  engaged  in  OCS  activity  that  are 
held  by  small  companies.  Based  on  the 
Small  Business  Administration's 
classification,  a  small  entity  in  the  oil 
and  gas  extraction  industry  is  a 


company  with  500  employees  or  less.  A 
MMS  report  (dated  Feb.  27. 1998)  that 
addresses  small  entities  regidated  under 
its  offshore  program,  identifies 
approximately  130  owners  or  operators 
of  OCS  units.  Of  these,  we  estimate  13 
(10  percent)  are  small  entities. 

While  an  entity  connected  to  this 
industry  is  classified  as  small  based  on 
its  number  of  employees,  an  enormous 
monetary  effort  is  essential  to  develop 
even  the  smallest  of  fixed  facilities.  The 
following  table  shows  an  estimate  of  the 
project  cost  of  developing  an  oil  field. 


Tabic  9.  Cost  of  fixed  facility  development. 


Platform 


Shallow  Fixed  Facilitv 


Mid-Sized  Fixed  Facility 


Large  Deep  Water  Facility 


Cost  to  develop 


$200  million 


$400  million 


$800  million 


The  maximum  cost  an  owner  or 
operator  of  a  facility  or  vessel  might 
incur  to  comply  with  the  proposed 
regulation  is  shown  in  Table  10  as 
implementation  or  one-time  costs, 
reciuring  costs,  and  total  costs 
extending  the  10-year  period  of  analysis. 
This  maximum  cost  would  only  apply  if 
a  facility  were  not  currenUy  in 
compliance  with  any  of  the  proposed 
requirements.  In  1991,  the  MMS 


introduced  the  Safety  and 
Envirorunental  Mariagement  Program 
(SEMP)  as  a  voluntary  approach  to 
improving  safety  and  envirorunental 
protection  on  OCS  facilities.  In  1996. 
MMS  conducted  a  comprehensive 
survey  of  the  offshore  industry,  to 
determine  the  effectiveness  of  SEMP. 
Ninety-six  percent  of  all  OCS  operators 
responded,  which  represented  over  99 
percent  of  total  OCS  oil  and  gas 


production  at  that  time.  The  results  of 
the  survey  indicated  that  OCS  operators 
have  SEMP  plans  or  were  well  on  their 
way  to  implementing  SEMP  plans. 
Based  on  this  information,  for  the 
purpose  of  this  analysis,  we  assumed 
that  95  percent  of  the  owners  or 
operators  currently  meet  the  proposed 
workplace  safet)-  and  health 
requirements  proposed  in  Part  142. 
Total  cost  to  any  of  these  focilities  over 
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a  10-year  period  is  determinBd  to  be  less 
than  1  percent  of  development  cost  of  a 
fixed  facility. 

There  are  currenUy  513  OSV's  owned 
by  approximately  170  individual 
companies.  Of  these  170  companies,  we 
estimate  approximately  90  percent,  or 
153.  are  small  entities.  For  those  OSV's 
not  in  compliance  with  any  of  the 
proposed  measures,  the  total  10-year 
cost  in  present  value  dollars  is  expected 
to  be  $3,317  dollars  as  shown  in  Table 
10.  Current  (1999)  day  rates  for  these 


vessels  depend  on  the  size  of  the  vessel, 
but  are  in  the  $2,500  to  S6.000  range. 
Therefore,  the  cost  of  this  rule  over  the 
next  10  years  for  an  OSV  not  in 
compliance  is  approximately  the  cost  of 
1  dav  of  operation. 

Tbere  are  currently  190  MODUs  and 
MIDU's  operating  on  the  OCS  owned  by 
approximately  15  individual  companies. 
Of  these  companies,  no  more  than  2  are 
small  entities.  For  those  OCS  units  not 
in  compliance  with  any  of  the  proposed 
measures,  the  total  10-year  cost  in 


present  value  dollars  is  $43,792  for  a 
MODU  and  $76,580  for  a  MIDU  (as 
shown  in  Table  10).  The  day  rates  for 
MODU's  vary  from  $30,000  to  $180,000. 
Therefore,  the  cost  of  this  rule  over  the 
next  10  years  for  a  MODU  is 
approximately  the  cost  of  one  day  of 
operation.  The  day  rates  for  MIDU's 
range  from  SIO.OOO  to  $15,000. 
Therefore,  the  cost  of  this  rule  over  the 
next  10  years  for  a  MIDU  ranges  from 
approximately  5  to  8  days  of  operation. 


Table  10.  Maximum  costs  of  proposed  rule  per  facility. 


OCS  Unit  Type 

Implementation 
One-Time 

Recurring 

Costs  (10-Year 
Present  Value) 

Manned  Fixed  Facility 

$287,445 

$3,855 

$292,113 

Floating  Facility 

$73,010 

$44,770 

S340.838 

New  Builds  -  Manned  Fixed  Facility 

$414,945 

$0 

$387,799 

Foreign  Vessels 

$2,550 

$1,275 

$10,147 

MIDU's 

$39,338 

$6,539 

$76,580 

MODUS 

$33,110 

$2,110 

$43,792 

OSVs 

$780 

$425 

$3,317 

I  Applicable  costs  per  OCS  facility  are  derived  from  the  estimated  costs  developed  for 
each  proposed  requirement. 


To  help  offset  burdens  on  small 
businesses  caused  by  this  proposed 
rulemaking,  the  Coast  Guard  has 
included  several  measures  to 
accommodate  small  business  needs  and 
provide  flexibiUty  to  small  entities 
affected  by  this  rulemaking. 

•  The  Coast  Guard  would  allow  a 
floating  facility  to  use  an  in-service 
inspection  plan  in  place  of  the  2-yBar 
drydocking  requirement.  This  would 
allow  a  floating  facility  to  remain  on 
station  during  its  field  depletion 
lifetime.  This  is  a  cost-saving  measure 
considering  the  effort  involved  in 
moving  an  operational  floating  facility. 

•  All  lifesaving  equipment  on  an 
existing  fixed  facility  may  be  continued 
in  use  and  need  not  meet  the  proposed 
requirements  if  it  has  been  accepted  by 
the  OCMI  for  use  on  the  facility. 
However,  if  the  lifesaving  equipment  is 
replaced  or  the  facility  undergoes  major 
repairs,  alterations,  and  modifications, 
the  new  lifesaving  equipment  must  meet 
the  new  requirements.  This  flexibility 
would  allow  businesses  to  not  have  to 
purchase  new  lifesaving  equipment 
upon  the  effective  date  of  this  rule. 


•  Existing  lifeboats  on  any  fixed 
facility  would  not  need  to  meet  the 
proposed  lifeboat  requirement  provided 
it  is  modified  to  include  self-righting 
capability  and  an  onload/offload  release 
mechanism  within  2  years  of  the 
effective  date  of  the  final  rule.  If  the 
existing  lifeboats  already  meet  the 
aforementioned  requirement,  then  the 
need  for  a  rescue  boat  or  lifeboat 
meeting  the  rescue  boat  requirements  is 
not  required.  Survival  craft  and  its  davit 
and  winch  also  have  exemption,  vi(]uch 
would  lessen  the  regulatory  burden.  The 
expense  of  modifying  a  lifeboat  would 
be  less  burdensome  than  purchasing  a 
new  lifeboat.  If  a  new  lifeboat  is 
purchased,  the  cost  may  be  phased-in 
over  a  2-year  period. 

•  For  fire-fighting  and  fire-protection 
equipment,  manned  fixed  facilities 
would  have  a  2-year  phased-in  period  to 
meet  the  proposed  requirements. 

•  Accommodation  modules, 
temporary  accommodation  modiUes  and 
temporary  accommodation  modules  that 
are  part  of  a  platform/workover  package 
on  existing  fixed  facilities  would  be 


exempt  from  structural  fire  protection 
requirements. 

•  Existing  helicopter  landing  deck 
fire  protection  systems  on  manned  fixed 
facilities  would  have  a  2-year  exemption 
period,  after  the  effective  date  of  the 
final  rule,  to  be  used  without  having 
Coast  Guard  equipment  approval. 

•  The  fire  main  system  required 
under  this  proposed  rulemaking  for 
manned  fixed  facilities  include  an 
option  whereby  it  may  be  part  of  the 
required  MMS  firewater  system.  This 
flexibility  would  lessen  the  burden 
involved  with  this  requirement. 

•  Fire  drills  and  emergency 
evacuation  or  emergency  drills  may  be 
conducted  in  sequence  as  long  as  all 
functions  required  for  each  drill  are 
performed.  This  would  provide  small 
businesses  an  opportunity  to  minimize 
the  disruption  to  production  operations 
thereby  decreasing  potential  costs. 

The  Coast  Guard  has  given 
consideration  to  small  entities  and 
others  affected  by  this  proposed  rule. 
Due  to  the  flexibility  provided  by  the 
alternatives,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  if 


implemented,  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  AOlMESSes.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  dogree  this  rule  would 
economically  affect  it. 
Recommendations  on  workable 
alternatives  that  would  help  minimize 
the  economic  impact  are  also  solicited. 

Assistance  fsr  Small  Eatities 

Under  section  213(a)  of  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  W96  (Pub.  L.  104-121), 
we  wrant  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  nilemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  govenunental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Mr.  James 
M.  Magill,  Vessel  and  Fadbty  Operating 
Standards  Division  (G-MSO-2), 
telephone  (202)  267-1082,  or  fax  (202) 
267-4570. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  deteimine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

CoUectioB  of  Information 

This  proposed  rule  would  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  information 
collections,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  annual  burden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 


collection.  The  Coast  Guard  is  currenUy 
requesting  a  revision  of  current 
collections  of  information,  under  OMB 
control  numbers  2115-0569  and  2115- 
0580. 

Title:  Outer  Continental  Shelf 
Activities. 

Summary  of  the  Collection  of 
Infonnation:  This  proposed  rule 
requires  the  owner  or  operator  of  a 
facility  or  a  foreign  vessel  engaged  in 
OCS  activity  to  meet  standard  design 
requirements  as  well  as  report  or  record 
information  that  is  necessary  for  the  safe 
operation  of  a  facility  or  a  foreign  vessel. 
This  includes: 

(1)  Confined-space  entry  permit: 

(2)  Confined-space  entry  certificate  of 

training; 

(3)  Offshore  competent  person 

certificate: 

(4)  In-service  inspection  plans; 

(5)  Floating  facility  plan  approval: 

(6)  Design  basis  report; 

(7)  Design  certification: 

(8)  Fire  drill  report: 

(9)  Report  of  lifesaving  equipment 

record; 

(10)  Weight  testing  written  attestment; 
('1 1)  Record  of  fire-fighting  equipment: 

(12)  Emergency  evacuation  plans  for 
MIDU's; 

(13)  Letter  of  compliance  for  MIDU's; 
and 

(14)  Letter  of  compliance  for  foreign 
vessels. 

These  recordkeeping  and  reporting 
requirements  are  consistent  with  good 
commercial  practices  and  the 
maintenance  of  vital  equipment. 

Need  for  Information:  The  primary 
use  of  this  information  is  to  determine 
if  a  facility  or  foreign  vessel  if  in 
compliance  with  requirements. 
Additionally,  the  information  is 
necessary  to  implement  the  Best 
Available  and  Safest  Technology 
concept  of  Section  21  of  the  Outer 
Continental  Shelf  Lands  Act. 

Proposed  Use  of  Information:  This 
information  can  be  used  to  determine  in 
cases  where  a  casualty  resulted,  whether 
failure  to  meet  these  regulations 
contributed  to  the  casualty. 

Estimate  of  Total  Annual  Burden:  The 
estimated  reporting  burden  to  industry 
is  3.095  hours. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  we  have  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 

We  ask  for  public  comment  on  the 
proposed  collection  of  information  to 
help  us  determine  how  useful  the 
infonnation  is;  whether  it  can  help  us 
perform  our  functions  better:  whether  it 


is  readily  available  elsewhere:  how 
accurate  our  estimate  of  the  biuden  of 
collection  is;  how  valid  our  methods  for 
determining  burden  are;  how  we  can 
improve  the  quality,  usefulness,  and 
clarity  of  the  information;  and  how  we 
can  minimize  the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  infonnation,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  Indicated 
under  ADDRESSES,  by  the  date  tmder 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  we  will  publish  notice  in  the 
Federal  Register  of  OMB's  decision  to 
approve,  modify,  or  disapprove  the 
collection. 

Federalian 

We  have  analyzed  this  proposed  rule 
imder  E.0. 13132  and  have  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Govermnent's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effisct  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  appbcable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1. 
paragraph  (34)  (c).  (d)  and  (e).  of 
Commandant  Instruction  M16475.1C. 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation.  The  environmental 
impact  associated  with  requiring 
additional  equipment,  training,  and 
improved  facilities  will  be  insignificant. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects 

33  CFH  Part  140 

Continental  shelf.  Incorporation  by 
reference.  Investigations.  Marine  safety. 
Occupational  safety  and  health. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  141 

Citizenship  and  naturalization. 
Continental  shelf.  Employment. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  142 

Continental  shelf.  Marine  safety. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  143 

Continental  shelf.  Fire  prevention. 
Fixed  facilities.  Lifesaving  equipment. 
Marine  safety.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  144 

Continental  shelf.  Fire  prevention. 
Floating  facilities,  Lifesaving 
equipment.  Marine  safety.  Reporting 
and  recordkeeping  requirements. 

33  CFR  Part  145 

Continental  shelf.  Fire  prevention. 
Lifesaving  equipment.  Marine  safety. 
Mobile  offshore  drilling  units.  Reporting 
and  recordkeeping  requirements. 

J3  CFR  Fort  1  ■16 

Continental  shelf.  Fire  prevention. 
Lifesaving  equipment.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

33  CFR  Part  147 

Continental  shelf.  Marine  safety. 
Navigation. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
revise  33  CFR  chapter  I,  subchapter  N, 
as  follows: 


SUBCHAPTER  N— OUTER  CONTINENTAL 
SHELF  ACTIVrriES 

PART  14<>-0UTER  CONTINENTAL 
SHELF  ACTIVITIES:  GENERAL 

Subpart  A— General 

Sec. 

140.1    What  is  the  purpose  of  this 

subchapter? 
140.5    Whal  and  who  does  this  subchapter 

apply  to? 
140.10    What  does  this  subchapter  not  do? 
140.15    Who  administers  and  enforces  this 

subchapter? 
140.20    What  OCS  units  also  have  to  meet 

Minerals  Management  Service 

regulations? 
140.25    How  are  terms  used  in  this 

subchapter  defined? 
140.30    How  can  I  get  a  copy  of  a 

publication  referenced  in  this 

subchapter? 
140.35    What  is  the  Coast  Guard  publication 

for  equipment  type  appro.val  and  where 

can  I  obtain  it? 
140.40    How  may  I  appeal  an  action  or 

decision  of  the  OCMI  or  District 

Commander? 
140.45    What  is  the  procedure  for  judicial 

review? 
140.50    Whal  are  the  penalties  for 

noncompliance  with  these  regulations? 
140.55  How  are  penalty  cases  processed? 
140.60    To  rectify  emergencies,  can  the 

person  in  charge  use  actions  not  in  the 

regulations? 

Subpart  B— Inspectiona 

140. 100    Are  all  OCS  units  subject  to  C^oast 

Guard  inspection? 
140.105    Whal  review,  drills,  and  inspecUon 

procedures  should  I  prepare  for? 
140.110    For  a  foreign  OCS  unit,  what 

certificates  will  the  Coast  Guard 

recognize? 
140.115    For  a  fixed  facility,  who  conducts 

the  initial  inspecUon? 
140.120    For  a  fixed  facility,  what  are  the 

requirements  for  annual  self-inspection? 
140.125    For  a  fixed  facility,  whal  form  must 

I  use  for  the  annual  self-inspection 

results,  and  when  must  I  send  it  to  the 

Coast  Guard? 
140.130    What  must  I  do  with  defective 

lifesaving  and  fire-fighting  equipment? 
140.135    What  is  the  procedure  to  correct  a 

deficiency  or  hazard  discovered  during  a 

Coast  Guard  inspection? 
140.140    For  a  fixed  facility,  whal 

procedures  must  I  follow  to  correct  a 

deficiency  or  hazard  discovered  during 

annual  self-inspection? 
140.145    What  action  will  the  Coast  Guard 

lake  if !  do  not  correct  a  deficiency  or 

hazard? 

Subpart  C— tnvestigatlona 

140.200    Whal  OCS  activity  incidonte  will 

the  Coast  Guard  investigate? 
140  205    What  investigation  procedures  will 

the  Coast  Guard  follow? 
140.210    To  whal  extent  does  the  Minerals 

Management  Service  participate  in  Coast 

Guard  investigations? 


140.215    Are  investigation  reports  made 

available  to  the  public? 
140.220    What  subpoena  powers  does  the 
Coast  Guard  investigating  officer  have? 
Authority:  43  U.S.C.  1333(d)(1).  1348(c). 
1356:  49  CFR  1.46. 

Subpart  A — General 

1140.1     What  Is  the  purpose  of  this 
subchapter? 

The  purpose  of  this  subchapter  is  to — 

(a)  Promote  safety  of  life  and  property 
and  protect  the  marine  environment  on 
the  Outer  Continental  Shelf  (OCS);  and 

(b)  Implement  the  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C.  1331  et  seq.). 
as  amended 

1 140  J    What  and  who  does  this 
subchapter  apply  to? 

(a)  This  subchapter  applies  to  OCS 
units  (i.e.,  fixed  facilities:  floating 
facilities;  mobile  offshore  drilling  units 
(MODU's);  mobile  inland  drilling  units 
(MIDU's);  and  vessels,  including,  but 
not  limited  to.  pipelay  barges,  derrick 
barges,  offshore  supply  vessels,  and 
oceanographic  research  vessels)  that  are 
on  the  OCS  for  the  purposes  of  engaging 
in  OCS  activities,  as  the  term  "OCS 
activity"  is  defined  in  §  140.25. 

(b)  Unless  othervinse  specified,  the. 
owner  or  operator  of  an  OCS  unit  must 
enstue  that  the  requirements  of  this 
subchapter  are  complied  with  on  that 
tmit. 

f  140.10    What  does  this  subchapter  not 
do? 

This  subchapter  does  not  do  the 
following: 

(a)  Regulate  drilling  or  production 
equipment  on  any  OCS  imit.  Drilling 
and  production  equipment  are  regulated 
by  the  Minerals  Management  Service 
under  30  CFR  part  250. 

(b)  Establish  design  requirements  for 
fixed  facilities,  except — 

(1)  For  requirements  relating  to 
navigation  or  workplace  safety  or 
health;  and 

(2)  For  requirements  relating  to 
accommodation  spaces,  accommodation 
modules,  temporary  accommodation 
modules,  accommodation  modules  that 
are  part  of  a  drilling/workover  rig 
package,  lifesaving  equipment, 
structural  fire  protection,  and  fire- 
protection  equipment. 

$140.15    Who  admlnlstsn  and  enforcas 
this  subchapter? 

The  Officer  in  Charge.  Marine 
Inspection.  (OCMI)  is  responsible  for 
enforcing  this  subchapter  within  that 
OCMI's  ni'«rine  safety  zone.  The  OCMI 
may  delegate  this  authority  as 
necessary. 


§140.20    What  OCS  units  also  have  to  meet 
Minerals  Management  Service  regulations? 

(a)  Each  facility.  MODU.  and  MIDU. 
when  in  contact  with  the  seabed  of  the 
OCS.  must  meet  the  requirements  of  this 
subchapter,  the  regulations  and  orders 
of  the  Minerals  Management  Service 
(MMS),  including  those  under  30  CFR 
part  250.  and  other  MMS  regulations 
and  orders  that  are  applicable  to 
facilities.  MODU's.  and  MIDU's  for 
exploration  or  exploitation  of  subsea 
resources. 

(b)  If  you  find  a  conflict  between  the 
requirements  of  the  Coast  Guard  and 
MMS.  you  should  notify  the  OCMI. 


$  1 40.25    How  are  terms  used  In  this 
subchapter  defined? 

(a)  Quotation  marks  around  terms  in 
this  section  mean  that  those  terms  are 
defined  in  this  section. 

(b)  As  used  in  this  subchapter — 
Accommodation  module  means  a 

module  with  one  or  more 
"accommodation  space"  that  is 
individually  contracted  for  and  may  be 
used  on  one  or  more  "facilit}'".  The 
term  does  not  include  "temporary 
accommodation  module"  and 
"accommodation  module  that  is  part  of 
a  drilling/workover  rig  package." 

Accommodation  module  that  is  part 
of  a  drilling/workover  rig  package 
means  a  module  with  one  or  more 
"accommodation  space"  that  is 
individually  contracted  for.  that  may  be 
used  on  one  or  more  "fixed  facility"  or 
■floating  facility"  and  that  is  used  as 
part  of  a  "drilling/workover  rig 
package  "  The  term  does  not  include 
"accommodation  module"  and 
""temporary  accommodation  module." 
Accommodation  space  means  living 
quarters,  including  sleeping,  mess, 
medical  treatment,  recreational,  toilet, 
washing,  shower,  and  office  spaces,  and 
corridors  serving  living  quarters. 

Act  means  the  Outer  Continental 
Shelf  Lands  Act  of  1953  (43  U.S.C.  1331 
et  seq.),  as  amended. 

Approval  series  means  the  first  six 
digits  of  a  number  assigned  by  the  Coast 
Guard  to  approved  equipment.  Where 
approval  is  based  on  a  subpart  of  46 
CFT?  chapter  I.  subchapter  Q.  the 
approval  series  corresponds  to  the 
number  of  the  subpart.  A  listing  of 
approved  equipment,  including  all  of 
the  approval  series,  is  published 
periodically  by  the  Coast  Guard  in 
Equipment  Lists  (COMDTINST 
M16714.3  series),  available  finm 
Commandant  (G-MSE),  2100  Second 
Su-eet  SW.,  U.S.  Coast  Guard. 
Washington.  DC  20593-0001. 

Approved  means  approved  by  the 
"Commandant."  See  §  140.35. 


Attending  vessel  means  a  "vessel" 
that  is  moored  close  to  and  readily 
accessible  fiijqj  an  "OCS  unit"  for  the 
purpose  of  providing  power,  fuel,  or 
other  services  to  the  operation  being 
conducted  on  the  unit. 

Bloodborne  pathogens  m^ans 
pathogenic  microorganisms  that  are 
present  in  human  blood  and  can  cause 
disease  in  hiunans.  These  pathogens 
include,  but  are  not  limited  to.  hepatitis 
B  virus  (HBV)  and  human 
immunodeficiency  virus  (HTV). 

Commandant  means  Conunandant  of 
the  Coast  Guard  or  that  individual's 
authorized  representative. 

Development  means  those  activities 
that  take  place  following  discovery  of 
"minerals"  in  paying  quantities, 
including,  but  not  limited  to. 

geophysical  activity,  drilling,  and 
"facility""  construction,  and  that  are  for 

the  purpose  of  ultimately  producing  the 

"minerals"  discovered. 
District  Commander  means  an  officer 

who  commands  a  Coast  Guard  District 

described  in  part  3  of  this  chapter  or 

that  individual's  authorized 

representative. 
Drilling/workover  rig  package  means  a 

modular  group  of  moveable 

components,  including  tanks. 

acconunodation  modules,  and 

equipment  for  hoisting,  rotating. 

pumping,  and  power  generation,  that  is 

designed  for  engaging  in  drilling  and 

workover  operations  supporting 
"exploration"  or  exploitation  of 
"mineral"  resources  from  a  "facility" 

"MODU,'"  or  "MIDU." 
Exploration  means  the  process  of 

searching  for  "minerals,"  including,  but 

not  limited  to — 

(1)  Geophysical  surveys  where 
magnetic,  gravity,  seismic,  or  other 
systems  are  used  to  detect  or  imply  the 
presence  of  the  "minerals;"  and 

(2)  Any  drilling,  whether  on  or  off  of 
known  geological  structures,  including 
the  drilling  of  a  well  in  which  a 
discovery  of  oil  or  natural  gas  in  paying 
quantities  is  made  and  the  drilling  of 
any  additional  delineation  well  after  the 
discovery  which  is  needed  to  delineate 
any  reservoir  and  to  enable  the  lessee  to 
determine  whether  to  proceed  with 
development  and  production. 

Facility  means — 

(1)  An  installation  or  other  device  that 
is  fixed  or  floating,  is  permanentiy  or 
temporarily  attached  to  the  subsoil  or 
seabed  of  the  "Outer  Continental  Shelf. " 
and  is  erected  for  the  piupose  of 
'exploration.'  ""development."  or 
"production"  of  resources  from  the 
subsoil  or  seabed,  or 

(2)  An  installation  or  other  device 
(other  than  a  "vessel")  that  is  erected  for 
the  purpose  of  transporting  those 


resources.  The  term  includes  "fixed 
facilities"'  and  "floating  facilities."  The 
term  does  not  include  "mobile  offshore 
drilling  units."  ""mobile  inland  drilling 
units.""  '"vessels."  pipelines,  or 
deepwater  ports  (as  the  term  ""deepwater 
port""  is  defined  in  33  U.S.C.  1502). 

Fixed  facility  means  a  bottom  foimded 
""facility"  permanently  attached  to  the 
seabed  or  subsoil  of  the  "OCS."'  The 
term  includes,  but  is  not  limited  to, 
artificial  islands,  platforms,  guyed 
towers,  and  articulated  gravity 
platforms. 

Floating  facility  means  a  buoyant 
"facility  "  that  is  securely  and 
substantially  moored  so  that  it  carmot  be 
moved  without  a  special  effort.  The 
term  includes,  but  is  not  limited  to — 

(1)  "Tension  leg  platforms."  "floating 
production  systems,'"  ""floating 
production  storage  and  off  loading 
systems,"  and  "spar  buoys"  that  are 
site-specific  and  not  intended  for 
periodic  relocation  and 

(2)  Permanently  moored 
semisubmersibles  or  shipshape  hulls. 
The  term  does  not  include  ""mobile 
offshore  drilling  units,"  "mobile  inland 
drilling  units,"  and  "vessels." 

Floating  production  system  or  FPS 
means  a  "floating  facility '"  that  produces 
hydrocarbons  from  the  well  and 
processes  them  Cii  board  but  does  not 
store  them  within  its  hull  or  directly 
offload  them  to  another  vessel. 

Floating  production  storage  and 
offloading  system  or  FPSO  means  a 
"floating  facility""  that  produces 
hydrocarbons  from  the  well,  processes 
them  on  board,  stores  the  processed 
products  within  its  hull,  and  has  the 
capability  to  offload  them  directiy  to 
another  vessel. 

Foreign,  as  used  in  the  terms  foreign 
floating  facility,  foreign  MODU.  and 
foreign  vessel,  means  a  "'floating 
facility,""  "MODU",  or  ""vessel"  that  is 
registered,  dociunented,  or  certificated 
under  the  laws  of  a  nation  other  than 
the  United  States. 

Free-fall  launching  means  the  method 
of  launching  a  survival  craft  whereby 
the  craft,  with  its  full  complement  of 
persons  and  equipment  on  board,  is 
released  and  allowed  to  fall  into  the  sea 
without  any  restraining  apparatus. 

Fuel  cell  means  an  electrtKhemical 
device  that  uses  a  continuous  flow  of 
fuel  and  oxidant  to  convert  a  chemical 
into  electrical  energy  via  an  isothermal 
process. 

Hazardous  material  means  a 
substance  or  material  that,  under  normal 
conditions  of  use  or  in  an  emergency, 
poses  a  physical  hazard  or  a  health  risk 
to  persons  in  the  workplace. 

Helicopter  fuel  containment  area 
means  the  area  aroimd  a  helicopter  fiiol 
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storage  tank,  fuel  transfer  pump,  and 
fuel  hose  reel  that  is  designed  to  contain 
fuel  in  the  event  of  a  leak  or  spill. 

Immersion  suit  means  an  insulated, 
buoyant  suit  approved  under  46  CFR 
part  160.  subpart  160.171.  worn  to 
prevent  shock  upon  entering  cold  water 
and  to  lessen  the  chances  of  incurring 
hypothermia. 

Inflatable  means  having  non-rigid 
chambers  that  are  capable  of  being 
inflated  with  a  gas  but  that  are  normally 
uninHated  until  ready  for  use. 

/nvest;ga(ing  officer  means  an 
individual  assigned  by  the 
•Commandant."  a  "District 
Commander. "  or  an  "Officer  in  Charge. 
Marine  Inspection. "  to  conduct  an 
investigation  of  an  accident,  casualty,  or 
other  incident. 

Lifejacket  means  a  flotation  device 
approved  under  §  143.845  as  a  life 
preserver  or  lifejacket. 

Lifesaving  equipment  means  a  device, 
such  as  a  "survival  craft."  "lifejacket," 
"ring  life  buoy."  "rescue  boat," 
"immersion  suit,"  or  first  aid  kit. 
designed  to  protect  persons  or  enhance 
their  chance  of  stu-vival  and  includes 
the  component  parts  of  the  device  and 
its  accessories,  such  as  launching 
equipment  and  oars. 

Major  conversion,  of  a  ""fixed  facility"' 
or  a  ""floating  facility. "  means  a 
conversion  of  the  ""facility""  that,  as 
determined  by  the  ""Commandant," — 

(1)  Substantially  changes  the 
dimensions  of  the  ""facility;"" 

(2)  If  a  "'fixed  faciUty.'"  substantially 
changes  the  water  depth  capability  of 
the  "facility;" 

(3)  If  a  "floating  facility. " 
substantially  changes  the  carrying 
capacity  of  the  "facility:"" 

(4)  Changes  the  type'  of  ""faciliW;" 

(5)  Substanbally  prolongs  the  Ufe  of 
the  "facility;"  or 

(6)  Otherwise  so  changes  the 
"facility"  that  it  is  essentially  a  new 
""facility." 

Maimed  facility  means  a  "facility"  on 
which  at  least  one  person  occupies  an 
""accommodation  space""  for  more  than 
30  accumulative  days  in  any  successive 
12-month  period. 

Marine  evacuation  system  means  an 
appliance  designed  to  rapidly  transfer  a 
large  number  of  people  from  an 
embarkation  station  by  means  of  a 
passage  to  a  floating  platform  for 
subsequent  transfer  to  a  "survival  craft.  " 

Marine  inspector  means  an  individual 
designated  as  such  by  an  ""Officer  in 
Charge.  Marine  Inspection,"  to  perform 
inspections  of  OCS  units  to  determine 
whether  or  not  the  requirements  of 
Coast  Guard  regulations  or  laws 
administered  by  the  Coast  Guard  are 
met. 


Minerals  includes  oil.  gas.  sulfur, 
geopressured-geothermal  and  associated 
resources,  and  all  other  ""minerals"'  that 
are  authorized  by  an  Act  of  Congress  to 
be  produced  from  public  lands,  as  the 
term  ""public  lands"  is  defined  in 
section  103  of  the  Federal  Lands  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1702(e)). 

Mobile  inland  drilling  unit  or  MIDU 
means  a  "'vessel,""  other  than  a  ""mobile 
offshore  drilling  unit"  or  a  public  vessel 
of  the  United  States,  that  is  capable  of 
engaging  in  drilling  operations  for 
"exploration""  or  exploitation  of  subsea 
resources  and  is  designed  and  intended 
for  use  in  U.S.  State  waters,  rivers, 
iidand  lakes,  bays,  or  sounds. 

Mobile  offshore  drilling  unit  or  MODU 
means  a  ""vessel."'  other  than  a  "'mobile 
inland  drilling  unit"  or  public  vessel  of 
the  United  States,  that  is  capable  of 
engaging  in  drilling  operations  for 
"exploration"  or  exploitation  of  subsea 
resources. 

Naturally  occurring  radioactive 
material  or  NORM  means  a  nuclide  that 
is  radioactive  in  its  natural  physical 
state  (i.e.,  not  man-made)  and  that  may 
occur  during  an  "*OCS  activity"  not 
expressly  designed  to  produce  radiation. 

Novel  lifesaving  appliance  or 
arrangement  means  one  that  has  new 
features  not  fully  covered  by  this 
subchapter  but  providing  an  equal  or 
higher  standard  of  safety. 

OCS  activity  means  any  activity  that 
occurs  on  the  "Outer  Continental  Shelf" 
and  is  associated  with  the  "exploration" 
for.  or  ""development""  or  ""production" 
of,  "minerals."" 

OCS  unit  means  a  ""fixed  facility,"" 
"floating  facility."  ""MODU,"  "MIDU," 
or  ""vessel"  engaged  in  ""OCS  activities." 

Officer  in  Charge.  Marine  Inspection, 
or  OCMJ  means  an  individual  who 
commands  a  Marine  Inspection  Zone 
described  in  part  3  of  this  chapter  and 
who  is  immediately  responsible  for  the 
performance  of  duties  with  respect  to 
inspections,  enforcement,  and 
administration  of  regulations  governing 
"•OCS  units." 

On-load/ off-load  release  mechanism 
means  a  release  mechanism  that  is 
designed  to  release  a  lifeboat  when  the 
load  is  off  the  hook,  but  not  release  the 
lifeboat  when  the  hook  is  under  load 
unless  the  safety  mechanism  is 
purposely  overridden. 

Operator  means — 

(1)  For  a  "vessel."  a  charterer  by 
demise  or  other  person  who  is 
responsible  for  the  operation,  manning, 
and  supplying  of  the  ""vessel;""  or 

(2)  For  a  ""facility. "  "MODU."  or 
"'MIDU,"  the  operator  as  defined  in  30 
CFR  250.2(gg). 


Outer  Continental  Shelf  or  OCS 
means  all  submerged  lands  lying 
seaward  and  outside  of  the  area  of  lands 
beneath  navigable  waters  (as  the  term 
""lands  beneath  navigable  waters"  is 
defined  in  section  2(a)  of  the  Submerged 
Lands  Act  (43  U.S.C.  1301(a))  and  of 
which  the  subsoil  and  seabed  appertain 
to  the  United  States  and  are  subject  to 
its  jurisdiction  and  control. 

Chvner  means  a  person  holding  title  to 
or.  in  the  absence  of  title,  other  evidence 
of  ownership  of  an  ""OCS  unit." 
However,  the  term  does  not  include  a 
person  who  holds  evidence  of 
ownership  primarily  to  protect  a 
seciuity  interest  in.  and  who  does  not 
participate  in  the  management  or 
operation  of,  the  "OCS  unit.'" 

Paint  locker  means  an  enclosed  space 
that  is  used  primarily  for  the  storage  of 
paint  and  paint  accessories  but  may  be 
used  for  the  storage  of  other  flammable 
or  combustible  liquids,  gases,  or  solids. 

Person  means  an  individual, 
association,  partnership,  consortium, 
joint  venture,  government  entity,  or 
private,  public,  or  municipal  firm  or 
corporation. 

Person  in  charge  means  the  master  or 
other  individual  designated  as  such  by 
the  "owner"  or  "operator  "  under 
$$  143.100  or  146.100  of  this  chapter  or 
46  CFR  109.107. 

Persorwel  means  individuals  who  are 
employed  by  lease  holders,  permit 
holders,  "operators.""  "owners."' 
contractors,  or  subcontractors  and  who 
are  on  an  ""OCS  unit'"  by  reason  of  their 
emploj-ment. 

Persormel  transfer  net  means  a  net  or 
device  used  for  the  transfer  of 
"personnel""  between  "OCS  units. " 

Platform  hydrocarbon  source  means  a 
wellhead  or  process  equipment  and 
pipeline  risers  that  contain  produced 
hydrocarbons. 

Primary  means  of  escape  means  a 
fixed  stairway,  or  fixed  ladder,  of  steel 
or  equivalent  construction,  used  in 
evacuating  a  "facility." 

Production  means  those  activities  that 
take  place  after  the  successful 
completion  by  the  removal  of 
"minerals."  including,  but  not  limited 
to.  the  removal,  field  operations, 
transfer  of  ""minerals""  to  shore  by 
pipeline,  operation  monitoring,  and 
well  workover  activities. 

Radiation  includes  alpha  particles, 
beta  particles,  gamma  rays.  X-rays, 
neutrons,  high-speed  electrons,  high- 
speed protons,  and  other  atomic 
particles.  The  term  does  not  include 
sound  or  radio  waves  or  visible, 
infrared,  or  ultra-violet  light. 

Rebuilt  means  having  had  substantial 
alteration  or  reconstruction  of  the  hull 
or  principal  structural  component. 


Registered  architect  means  an 
individual  who  meets  the  statutory 
registration  requirements  through 
established  Board  Rides  and  Regulations 
of  the  State  in  which  the  individual  has 
sought  registration. 

Rescue  boat  means  a  boat  intended  for 
use  in  rescuing  persons  from  the  water 
and  to  marshal  ""survival  craft."" 

Ring  life  buoy  means  a  ring-shaped 
flotation  device  intended  to  be  throvra 
from  an  "OCS  unit"  to  rescue  persoimel 
fi^om  the  water. 

Secondary  means  of  escape  means  a 
"marine  evacuation  system,"  a  portable 
flexible  ladder,  a  knotted  man  rope,  or 
a  similar  device  determined  by  the 
"Officer  in  Charge,  Marine  Inspection," 
to  provide  a  means  for  evacuating  a 
"facility"  that  is  equivalent  to  or  better 
than  these  devices. 

Service  space  means  a  space  used  for 
a  galley,  pantry  containing  cooking 
appliances,  storeroom,  or  workshop 
other  than  those  in  industrial  areas  and 
trunks  to  those  spaces. 

Sleeping  space  means  a  space 
provided  with  bunks  for  sleeping. 

Spar  buoy  means  a  "floating  facility" 
that  is  held  in  place  by  a  permanent 
mooring  system,  has  a  center  of  gra\ity 
below  its  center  of  buoyancy,  and  has  a 
deep  and  narrow  tmderwater  shape 
designed  to  reduce  vessel  motions  and 
exciu'sions. 

Standby  vessel  means  a  "vessel"' 
meeting  the  requirements  of  part  146, 
subpart  F,  of  this  chapter  and 
specifically  designated  in  an  Emergency 
Evacuation  Plan  under  part  143,  subpart 
D,  §  144.205(b),  or  §145.115  of  this 
chapter  to  rapidly  evacuate  "personnel" 
in  an  emergency. 

Survival  capsule  means  a  lifeboat 
whose  waterplane  shape  is  a  circle  or  an 
ellipse. 

Survival  craft  means  a  craft  capable  of 
sustaining  the  lives  of  persons  in 
distress  after  abandoning  an  OCS  unit. 
The  term  includes  lifeboats,  life  rafts, 
life  floats,  and  "survival  capsules"  but 
does  not  include  rescue  boats,  unless 
the  "rescue  boats"  are  also  approved  as 
lifeboats. 

Systems  fire  protection  means 
structural  fire  protection  items  and 
other  items  fixjm  the  Life  Safety  Code. 
National  Fire  Protection  Association 
(NFPA)  101. 

Temporary  accommodation  module 
means  a  modide  with  one  or  more 
"accoixunodation  spaces"  that  is 
individually  contracted  for.  that  may  be 
used  on  one  or  more  "facilities"  and 
that  is  intended  for  use  on  a  "facility" 
for  short  periods  of  time,  not  to  exceed 
1 2  months.  The  term  does  not  include 
"accommodation  modides"  and 


"accommodation  modules  that  are  part 
of  drilling/workover  rig  packages." 

Tension  leg  platform  or  TLP  means  a 
"floating  facility"  that  is  held  in  place 
by  tendons  that  facilitate  a  large 
buoyancy  force  to  be  used  to  provide 
reduced  vessel  motions  and  excursions. 

Unmanned  facility  means  a  ""facility" 
that  is  not  a  "'manned  facility"  even 
though  an  ""attending  vessel"  may 
continuously  service  it 

U.S.,  as  used  in  the  terms  U.S.  floating 
facility.  U.S.  MODU.  or  U.S.  vessel, 
means  a  "floating  facility,"  "MODU,"  or 
""vessel""  that  is  registered,  documented, 
or  certificated  under  the  laws  of  the 
United  States  or  that  is  not  registered, 
dociunented,  or  certificated  under  the 
laws  of  any  nation. 

Vessel  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water. 

$140J0    How  can  I  get  a  copy  of* 
publication  referenced  in  tlito  subchapter? 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  change  in  the  Federal 
Register;  and  the  material  must  be 
available  to  the  public.  All  approved 
material  is  available  for  inspection  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW..  suite  700. 
Washington.  DC,  and  at  the  U.S.  Coast 
Guard.  Office  of  Operating  and 
Environmental  Standards.  2100  Second 
Street  SW  .  Washington.  DC  20593- 
0001 .  and  is  available  from  the  sources 
mentioned  in  paragraph  (b). 

(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subchapter,  and  the  sections  affected, 
are  as  follows: 

American  Industrial  Hygierusts 

Association  (AIHAj 
2700  Prosperity  Avenue.  Suite  250, 

Fairfax,  VA  22031  or  at  http-JI 

www.aiha.org/pubs.html. 
AIHA  pubUcation  "Respiratory 

Protection — A  Manual  and 

Guideline"  163-PC-91  (1991)— 

142.152 
American  National  Standards  Institute 

(ANSI) 
11  West  42nd  Street.  New  York,  NY 

10036  or  on  the  Internet  at  hltp:// 

www.ansi.org. 
ANSI  AlO.11-1989  (R199B),  Safety 

Nets  Used  Dtuing  Construction, 

Repair,  and  Demolition 

Operations — 142.165 
ANSI  A14. 3-1992,  Ladders— Fixed- 
Safety  Requirements — 143.1341 


ANSI  Si.  13-1 995.  Measurement  of 
Sound  Pressure  Levels  in  Air — 
142.235 
ANSI  12.36-1990  (R1997).  Survey 
Methods  for  the  Determination  of 
Sound  Power  Levels  of  Noise 
Sources — 142.235 
ANSI  S12.6-1997.  Methods  for 
Measuring  the  Real-Ear  Attenuation 
of  Hearing  Protectors — 142.135 
ANSI  Z359.1-1992.  Safety 
Requirements  for  Personal  Fall 
Arrest  Systems,  Subsystems,  and 
Components— 142.156;  142.157 
ANSI  Z4 1-1 991.  Personal  Protection- 
Protective  Footwear — 142.130 
ANSI  Z87.1-1989.  Practice  for 
Occupational  and  Educational  Eye 
and  Face  Protection — 142.115 
ANSI  Z88.2-1992.  Respiratory 
Protection— 142.150;  142.151; 
142.152 
ANSI  Z89.1-1997.  Industrial  Head 
Protection — 142.125;  143  1035 
American  Petroleum  Institute  I  API) 
Order  Desk,  1220  L  Street,  NW.. 
Washington.  DC,  20005-4070  or  on 
the  Internet  at  http://www.api.org 
API  RP  2FPS.  Planning,  Designing 
and  Constructing  Floating 
Production  Systems — 144.705; 
144.710 
API  RP  2T.  Planning.  Designing,  and 
Constructing  Tension  Leg 
Platforms.  Siecond  Edition,  August 
1997  (ANSI/ API  RP  2T-1997)— 
144.710 
API  RP  14C.  Analysis.  Design. 
Installation  and  Testing  of  Basic 
Surface  Safety  Systems  for  Offshore 
Production  Platforms.  Sixth 
Edition.  March  1998 — 143.1050 
API  RP  14F,  Design  and  Installation  of 
Electrical  Systems  for  Offshore 
Production  Platforms,  Third 
Edition,  September  1991  (ANSI/ API 
RPl4F-19g3)— 143.1335;  143.1336 
API  RP  14G,  Fire  Prevention  and 
Control  on  Open  Type  Offshore 
Production  Platforms,  Third 
Edition,  December  1993 — 143.1050; 
143.1055 
/U»I  RP  54.  Occupational  Safety  and 
Health  for  Oil  and  Gas  Well  Drilling 
and  Servicing  Operations,  and 
Servicing  Operations.  Second 
Edition.  May  1.  1992—142.265 
API  RP  500.  Recommended  Practice 
for  Classification  of  Locations  for 
Electrical  Installations  at  Petroleum 
Facihties  Classified  as  Class  I. 
Division  1  and  Division  2.  Second 
Edition.  November  1997  (ANSI/ API 
RP  500-19981—143.1336 
API  RP  T-1.  OrienUtion  Programs  for 
Persoimel  Going  Offshore  for  the 
First  Time.  Fourth  Edition.  October 
1995—143.515 
API  RP  T-4,  Training  of  Offshore 
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Personnel  in  Nonoperating 
Emer^ncies,  Second  Edition, 
November  1995—143.515 
API  RP  T-7.  Training  of  Personnel  in 
Rescue  of  Persons  in  Water,  Second 
Edition.  October  1995.  143.515 
American  Society  for  Testing  Materials 
lASTMj 
100  Ban-  Harbor  Drive,  West 

Conshohocken,  PA  19428-2959, 
ASTM  E  1529,  Standard  Test  Methods 
for  Determining  the  Effects  of  Large 
Hydrocarbon  Pool  Fires  on 
Structural  Members  and 
Assemblies — 143.1115 
International  Maritime  Organization 
IIMOI 
IMO  Sales,  New  York  Nautical 
Instrument  and  Service  Corp.,  140 
W.  Broadway.  New  York,  NY 
10013. 
IMO  Resolution  A.414(XI),  Code  for 
Construction  and  Equipment  of 
Mobile  OSshore  Drilling  Units, 
1979—144.1020;  145.105;  145.205; 
145.305;  145.410 
IMO  Resolution  A.468(XII),  Code  on 
Noise  Levels  On  Board  Ships, 
1981—142.235 
IMO  Resolution  A.520(13),  Code  of 
Practice  for  the  Evaluation.  Testing 
and  Acceptance  of  Prototype  Novel 
Lifesaving  Appliances  and 
Arrangements.  1983 — 143.45: 
144.50 
IMO  Resolution  A.649(16),  Code  for 
the  Construction  and  Equipment  of 
Mobile  Offshore  Drilling  Units, 
1989—144.1005;  144.1020;  145.105; 
145.205;  45.305;  145.410 
IMO  Resolution  A.6S8(16),  Use  and 
Fitting  of  Retro-Reflective  Materials 
on  Lifesaving  Appliances,  dated  20 
November  1989—143.845;  143.850; 
143.877 
National  Fire  Protection  Association 
(NFPA) 
Secretary,  Standards  Council. 
National  Fire  Protection 
Association,  1  Battervmarch  Park. 
Quincv,  MA  02269-9101. 
National' Electrical  Code*  (NEC),  1996 

Edition— 143.1336 
NFPA  72,  National  Fire  Alarm  Code*. 

1996  Edition— 143.1050 
NFPA  101,  Life  Safetv  Code*,  1997 

Edition— 140.25;  143.1115 
NFPA  306,  Standard  for  the  Control  of 
Gas  Hazards  on  Vessels,  1997 
Edition— 142.331;  142.335: 142.351; 
142.352:142.371 
National  Institute  for  Occupational 
Safety  and  Health  INIOSH) 
Department  of  Health  and  Human 
Services,  200  Independence 
Avenue,  SW.,  Washington,  DC 
20201. 
NIOSH  publication  No.  87-116, 
"Guide  to  Industrial  Respiratory 


Protection"  (1987)— 142.152 
Public  Health  Service,  Department  of 

Health  and  Human  Services 

(DHHS) 
Superintendent  of  Documents.  U.S. 

Government  Printing  Office, 

Washington,  DC  20402. 
DHHS  PubUcaUon  No.  (PHS)  84- 

2024,  "The  Ship's  Medicine  Chest 

and  Medical  Aid  at  Sea,"  revised 

1984—143.135 

$140.35    What  Is  the  Coast  Guard 
publication  for  equlpmant  type  approval 
and  wtwre  can  I  otitain  it? 

(a)  Where  equipment  in  this 
subchapter  is  required  to  be  of  an 
approved  type,  the  equipment  requires 
the  specific  approval  of  the 
Commandant.  Approvals  are  published 
in  COMDTINST  M16714.3  (Series), 
Equipment  List,  available  from 
Commandant  (G-MSE).  2100  Second 
Street  SW..  U.S.  Coast  Guard, 
Washington,  DC  20593-0001. 
'  (b)  Specifications  for  certain  items 
required  to  be  of  an  approved  type  are 
contained  in  46  CFR  parts  160  through 
164. 

§  140.40    How  may  I  appeal  an  action  or 
decision  of  Itie  OCMI  or  District 
Commander? 

(a)  Any  person  directly  affected  by  an 
action  or  decision  of  the  OCMI  under 
the  Act  or  the  regulations  in  this 
subchapter  may  request  reconsideration 
of  that  action  or  decision.  If  still 
dissatisfied,  that  person  may  appeal  the 
action  or  decision  of  the  OCMI  within 
30  days  to  the  District  Commander  of 
the  District  in  which  the  action  was 
taken  or  the  decision  made.  The  District 
Commander  issues  a  decision  after 
reviewing  the  appeal  submitted  under 
this  paragraph. 

(b)  Any  person  not  satisfied  with  the 
decision  of  a  District  Conunander  may 
appeal  that  decision  within  30  days  to 
the  Commandant,  who  issues  a  ruling 
after  reviewing  the  appeal  submitted 
under  this  paragraph.  Rulings  of  the 
Commandant  constitute  final  agency 
action. 

(c)  An  appeal  to  the  District 
Commander  or  Commandant — 

(1)  Must  be  made  in  writing,  except  in 
an  emergency  when  an  oral  appeal  may 
be  accepted; 

(2)  Must  be  submitted  to  the  District 
Commander  of  the  District  in  which  the 
action  was  taken  or  the  decision  made; 

(3)  Must  describe  the  decision  or 
action  being  appealed; 

(4)  Must  state  the  reason(s)  why  the 
action  or  decision  should  be  set  aside  or 
modified;  and 

(3)  May  contain  any  supporting 
document(sl  and  evidence  that  the 
appellant  wishes  to  have  considered. 


(d)  Pending  determination  of  any 
appeal,  the  action  or  decision  appealed 
remains  in  effect,  unless  suspended  by 
the  District  Commander  (o  whom  the 
appeal  was  made  or  by  the 
Commandant. 

$140.45    What  is  the  procedure  tor  ludlcial 
review? 

(a)  Nothing  in  this  .■subchapter  may  be 
construed  to  prevent  any  interested 
party  from  seeking  judicial  review  as 
authorized  by  law. 

(b)  ludicial  review  of  the  regulations 
in  this  subchapter,  or  any  final  ruling  or 
order  of  the  Commandant  or  that 
person's  delegate  under  the  Act  or  the 
regulations  in  this  subchapter,  is 
governed  by  the  judicial  review 
provisions  of  section  23  of  the  Act  (43 
U.S.C.  1349). 

$140,50    What  are  the  penalties  tor 
noncompliance? 

(a)  Any  person  who  fails  to  comply 
with  one  of  the  following,  after  notice  of 
the  failure  and  after  expiration  of  any 
reasonable  period  allowed  for  corrective 
action,  is  liable  for  a  civil  penalty  of  not 
more  than  $10,000  for  each  day  the 
failure  continues: 

(1)  Any  provision  of  the  Act. 

(2)  Any  regulation  in  this  subchapter. 

(3)  Any  order  issued  under  the  Act  or 
this  subchapter  by  the  Commandant,  a 
District  Commander,  or  an  OCMI. 

(b)  Any  person  who  knowingly  and 
willfully  commits  one  of  the  following 
will,  upon  conviction,  be  subject  to  a 
fine  of  not  more  than  SIOO.OOO, 
imprisonment  for  not  more  than  10 
years,  or  both: 

(1)  Violates  any  provision  of  the  Act, 

(2)  Violates  any  regulation  in  this 
subchapter  designed  to  protect  health, 
safety,  or  the  environment. 

(3)  Violates  any  order  of  the 
Commandant,  District  Commander,  or 
OCMI  issued  under  the  Act  or  this 
subchapter  that  is  designed  to  protect 
health,  safety,  or  the  environment. 

(4)  Makes  any  false  statement, 
representation,  or  certification  in  any 
application,  record,  report,  or  other 
document  filed  or  required  to  be 
maintained  under  the  Act  or  this 
subchapter. 

(5)  Falsifies,  tampers  with,  or  renders 
inaccurate  any  monitoring  device  or 
method  of  record  required  to  be 
maintained  under  this  Act  or  this 
subchapter. 

(6)  Reveals  any  data  or  information 
required  to  be  kept  confidential  by  the 
Act. 

(c)  Each  of  the  following  is  a  separate 
violation  under  paragraph  (b)  of  tiiis 


(1)  Each  day  that  a  violation  under 
paragraph  (b)(1),  (b)(2),  or  (b)(3) 
continues, 

(2)  Each  day  that  any  monitoring 
device  or  data  recorder  remains 
inoperative  or  inaccurate  because  of  any 
activity  described  in  paragraph  (b)(5). 

(d)  Whenever  a  corjjoration  or  other 
entitj'  is  subject  to  prosecution  under 
paragraph  (b).  any  officer  or  agent  of  the 
corporation  or  entity  who  knowingly 
and  wiUhilly  authorized,  ordered,  or 
carried  out  the  prescribed  activity  is 
subject  to  the  same  fines,  imprisonment, 
or  both,  as  provided  for  under  paraeraph 
(b). 

(e)  The  penalties  in  this  section  are 
concurrent  and  cumulative.  The 
exerci.se  of  one  penalty  does  not 
preclude  the  exercise  of  the  others. 
Furthermore,  the  penalties  in  this 
section  are  in  addition  to  other 
penalties,  if  any.  under  other  laws  or 
regulations. 

S 1 40.55    How  are  penalty  cases 
processed? 

Apparent  violations  of  this  subchapter 
are  processed  under  part  1.  subpart  1.07. 
of  this  chapter  on  civil  and  criminal 
penalty  proceedings,  except  as  follows: 

(a)  The  District  Commander  refers  a 
civil  penalty  case  to  the  Secretary  of  the 
Interior,  or  that  person's  delegate,  who, 
under  the  Act,  assesses,  collects,  and 
compromises  civil  penalties. 

(b)  If  a  possible  violation  investigated 
by  the  Coast  Guard  carries  both  a  civil 
and  a  criminal  penalty,  the  District 
Commander  determines  whether  to  refer 
the  case  to  the  U.S.  Attorney  for 
criminal  prosecution  or  to  the  Secretary 
of  the  Interior,  or  that  person's  delegate, 
for  civil  penalty  proceedings. 

(c)  When  the  U.S.  Attorney  declines 
to  institute  criminal  proceedings,  the 
District  Commander  decides  whether  to 
refer  the  case  to  the  Secretary  of  the 
Interior,  or  that  person's  delegate,  for 
civil  penalty  proceedings  or  to  close  the 
case. 

$  1 40.60    To  rectify  emergencies,  can  the 
person  in  charge  use  actions  not  in  the 
regulations? 

In  the  event  of  an  emergency,  the 
person  in  charge  may  take  any  action 
necessary  to  resolve  the  emergency, 
even  though  the  action  may  not  comply 
with  the  regulations  in  this  subchapter. 

Subpart  B— Inspections 

$140,100    Are  all  OCS  units  sut>)ect  to 
Coast  Guard  Inspection? 

(a)  Yes.  Each  OCS  unit  is  subject  to 
inspection  by  the  Coast  Guard. 
■  (b)  Under  the  direction  of  the  OCMI, 
marine  inspectors  may  inspect  OCS 
units  to  determine  whether  the 


requirements  of  this  subchapter  are  met. 
A  marine  inspector  may  inspect,  with  or 
without  advance  notice,  at  any  time 
deemed  neces!>ar\-  by  the  OCMI. 

$140,105    What  review,  drills,  and 
inspection  procedures  should  i  prepare  for? 

A  marine  inspector  may  review 
records  and  may  require  and  observe  the 
conduct  of  an  emergency  drill  and  other 
test  or  procedure  to  demonstrate  that  the 
OCS  unit  and  its  equipment  are  in 
compliance  with  applicable  Coast  Guard 
regulations.  The  marine  inspector 
consults  with  the  person  in  charge  of 
the  unit  before  requiring  a  drill  or  other 
test  or  procedure  to  minimize 
disruption  of  the  unit  activities  and  risk 
to  life  or  propBrf>-. 

$140,110    For  a  foreign  OCS  unit,  wtiat 
certificates  will  the  Coast  Guard  recognize? 

For  the  inspection  of  foreign  OCS 
units,  the  Coast  Guard  recognizes  valid 
international  certificates  accepted  by  the 
United  States,  including  Safety  of  Life  at 
Sea  (SOLAS),  Loadline,  and  IMO  MODU 
Code  certificates  for  matters  covered  by 
the  certificates,  unless  there  is  clear 
indication  that  the  condition  of  the  OCS 
unit  or  its  equipment  does  not 
correspond  substantially  viith  the 
particulars  of  the  certificate.  These 
deficiencies  must  be  corrected  to  the 
satisfaction  of  the  marine  inspector. 

$140,115    For  a  fixed  faciilty,  who 
conducts  the  Initial  inspection? 

Coast  Guard  marine  inspectors 
conduct  an  initial  inspection  of  each 
fixed  facility  to  determine  whether  the 
facility  is  in  compliance  with  the 
requirements  of  this  subchapter 

$140,120    For  a  fixed  facility,  what  are  the 
requirements  for  annual  saH-lnspection? 

(a)  The  owner  or  operator  of  each 
fixed  facility  must  ensure  that  the 
facility  is  inspected,  at  intervals  of  12 
months,  to  determine  whether  the 
facility  is  in  compliance  with  the 
requirements  of  this  subchapter.  The 
inspection  may  be  conducted  within  2 
monjhs  before  to  2  months  after  the  date 
the  inspection  is  due.  However,  the 
inspection  is  credited  as  of  12  months 
after  the  previous  due  date. 

(b)  Except  for  initial  inspections 
under  §  140.115,  unannounced 
inspections  by  Coast  Guard  marine 
inspectors  do  not  meet  the  requirements 
for  an  inspection  under  paragraph  (a)  of 
this  section. 

$140,125    For  a  fixed  facility,  what  form 

must  i  use  for  the  annual  self -inspection 
results,  ana  wtien  must  I  send  it  to  the 
Coast  Guard? 

Except  for  initial  inspections  under 
S  140.115,  you  must  record  the  results  of 


the  inspection  on  Form  CG-5432  "Fixed 
OCS  Facility  Inspection  Report."  You 
may  obtain  a  Form  CG-5432  from  the 
OCMI.  The  owner  or  operator  must 
submit  the  completed  Form  CG-5432  to 
the  OCMI  within  30  days  after 
completion  of  the  inspection. 

$140,130    What  must  1  do  with  defective 
lifesaving  and  fire-fighting  equipment? 

You  must,  in  the  presence  of  the  Coast 
Guard  inspector,  mutilate  or  make 
unusable  any  lifesaving  and  fire-fighting 
equipment  that,  in  llie  opinion  of  the 
inspector,  is  defective  or  damaged 
beyond  repair.  If  you  discover  defective 
lifesaving  and  fire-fighting  equipment 
when  an  inspector  is  not  present, 
mutilate  it  in  the  presence  of  the  person 
making  the  determination  that  it  is 
defective  or  beyond  repair,  remove  it 
from  the  OCS  unit,  replace  it  with  non- 
defective  equipment,  and  notif\'  the 
OCMI  on  Form  CG-5432. 

$140,135  What  is  the  procedure  to  correct 
a  deficiency  or  hazard  discovered  during  a 
Coast  Guard  inspection? 

The  Coast  Guard  marine  inspector 
reports  any  deficiency  or  hazard 
discovered  during  an  inspection  to  the 
OCS  unit's  owner  or  operator.  The 
owner  or  operator  must  correct  each 
deficiency  or  hazard  as  soon^s 
practicable  and  within  the  time 
specified  by  the  Coast  Guard  marine 
inspector  for  each  item. 

$140,140    For  a  fixed  facil'rly,  what 
procedures  must  I  follow  to  correct  a 
deficiency  or  hazard  discovered  durlf>g 
annual  sdt-lnspaction? 

(a)  You  must  correct  or  eliminate  each 
deficiency  or  hazard  discovered  during 
an  inspection  of  a  fixed  facility  under 
§  140.120.  If  practicable,  correct  or 
eliminate  all  possible  items  before  you 
submit  Form  CG-5432  to  the  OCMI.  Be 
sure  that  any  items  not  corrected  or 
eliminated  are  clearly  marked 
"outstanding"  on  the  form. 

(b)  The  owner  or  operator  must 
contact  the  OCMI  to  request  a  time 
period  for  the  repair  of  any  lifesaving 
and  fire-fighting  equipment  marked 
"outstanding  "  on  Form  CG-5432. 
Include  in  the  comment  section  of  Form 
CG-5432,  a  description  of  the  deficiency 
and  the  time  period  for  repair  or 
correction  specified  by  the  OCMI. 

(c)  Upon  receipt  of  a  Form  CG-5432 
with  a  deficiency  or  hazard  outstanding, 
the  OCMI  sends  a  letter  to  the  owner  or 
operator  identifying  each  deficiency  or 
hazard  and  specifying  the  time  period  to 
correct  or  eliminate  them. 
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f  140.145    What  action  Win  the  Coast  Guaid 
take  H  I  do  not  comet  a  deficiency  or 
hazard? 

The  OCMI  initiates  appropriate 
enforcement  measures  if  a'deficiency  or 
hazard  remains  outstanding  after  the 
time  specified  for  its  correction. 

Subpart  C— tnvestlgatlons 

§  1  iOStOO    What  OCS  activity  incldenta  will 
the  Coaat  Guard  Investigate? 

Under  the  direction  of  the  OCMI. 
investigating  officers  investigate  the 
following  incidents  resulting  from  OCS 
activities: 

(a)  Death. 

(b)  Injury  resulting  in  substantial 
impairment  of  any  body  part  or  bodily 
function. 

(c)  Fire  causing  death,  serious  injury, 
or  property  damage  exceeding  SIOO.OOO. 

(d)  Oil  spillage  creating  a  sludge, 
sheen,  or  emulsion  on  or  beneath  the 
water. 

(e)  Other  injuries,  casualties, 
accidents,  complaints  of  unsafe  working 
conditions,  fires,  pollution,  and 
incidents  occurring  as  a  result  of  OCS 
activities  as  the  OCMI  deems  necessary 
to  promote  the  safety  of  life  or  property 
or  to  protect  the  marine  environment. 

S 1 40.205    Wtiat  Investigation  procedures 
will  the  Coaat  Guard  follow? 

As  far  as  practicable,  investigations 
conducted  under  this  subchapter  must 
follow  the  procedures  of  46  CFR  part  4. 

§140.210    To  what  extent  does  the 
Minerals  Management  Service  participate  In 
Coast  Guard  Investigations? 

Representatives  of  the  Minerals 
Management  Service  may  participate  in 
investigations  under  this  subchapter. 
This  participation  may  include,  but  is 
not  limited  to — 

(a)  Participating  in  a  Joint  on-scene 
investigation; 

(b)  Making  recommendations 
concerning  the  scope  of  the 
investigation: 

(c)  Calling  and  examining  witnesses; 
and 

(d)  Submitting  or  requesting 
additional  evidence. 

§140.215    Are  Investigation  reports  made 
available  to  the  public? 

Upon  completion  of  agency  action, 
reports  of  investigations  conducted 
under  this  subchapter  must  be  made 
available  to  the  parties  in  the 
investigation  and  to  the  public. 

f  1 40.220    What  subpoena  powers  does  the 
Coaat  Guard  investigating  officer  have? 
(a)  In  any  investigation  conducted 
under  this  subchapter,  the  investigating 
officer  may  administer  necessary  oaths, 
subpoena  witnesses,  and  require  the 


production  of  books,  papers, 
documents,  and  other  evidence. 

(b)  Attendance  of  witnesses  or  the 
production  of  books,  papers, 
documents,  or  any  other  evidence  is 
compelled  by  a  process  similar  to  that 
used  in  the  District  Courts  of  the  United 
States. 

PART  141— OUTER  CONTINENTAL 
SHELF  ACTIVITIES:  PERSONNEL 

Subpart  A— Restrictions  on  Employment 

Sec. 

141.1    What  is  the  purpose  of  this  subpart? 
141.5    What  does  this  subpart  apply  toV 
141.10    What  does  this  subpart  not  apply  lo? 
141.15     Where  can  I  find  the  definition  of  a 

term  used  in  this  part? 
141.20    How  is  the  percentage  of  ownersiiip 

and  right  to  control  an  CX^  unit 

determined? 
141.23     How  mav  I  request  a  dolertninalion 

under  S  141  20? 
141.25    Do  I  have  lo  employ  only  U.S. 

citizens  and  resident  aliens  to  work  on 

my  CX:S  unit? 
141.30    Can  1  get  an  exemption  from 

$  141.23  so  I  can  employ  foreign 

citizens? 
141.35    What  are  the  procedures  and  details 

that  I  must  include  in  my  exemption 

request? 
141.40    Where  mu.st  I  send  my  exemption 

request? 
141.45     Upon  receiving  the  request,  what 

procedures  does  ttu  Coast  Guard  follow 

to  process  and  issue  a  certiflcation  of 

exemption? 
141.50    How  long  is  a  certification  of 

exemption  valid? 
141.55     Are  there  some  foreign  citizens  for 

whom  1  do  not  need  a  request? 
141.60    What  can  I  accept  from  a 

prospective  employee  as  evidence  of 

U.S.  citizenship? 
141.65     If  the  person  does  not  have  any  of 

the  documents  listed  in  §  141.60.  what 

other  evidence  will  the  Coast  Guard 

accept? 
141. 70    Whatdoesthe  Coast  Guard  do  in 

cases  where  doubt  exists  concerning 

evidence  of  U.S.  citizenship? 
141.75     What  can  I  accept  from  a 

prospective  employee  as  evidence  of 

status  as  a  resident  alien? 
141.80    What  records  of  proof  of  U.S. 

citizenship  or  resident  alien  status  must 

I  keep? 
Authority:  43  U  S.C.  1356;  49  CFR  1.46. 

Subpart  A — Rastrictions  on 
Employment 

§141.1    What  is  tt<e  purpose  of  this 
subpart? 

The  purpose  of  this  subpart  is  to 
prescribe  rules  governing  restrictions  on 
the  employment  of  personnel  on  Outer 
Continental  Shelf  (OCS)  units  engaged 
in  OCS  activities. 


§141.5    What  does  this  subpart  apply  to? 
This  subpart  applies  to  employment 
of  personnel  on  OCS  units,  except  as 
provided  in  §  141.10. 

§141.10    What  does  this  subpart  not  apply 
to? 

This  subpart  does  not  apply  to 
employment  of  personnel  on  any — 

(a)  Vessel  subject  to  the  citizenship 
requirements  of  46  U.S.C.  8103  for 
pilots,  licensed  officers,  and  unlicensed 
crew  when  the  vessel  is  transiting  to  or 
from  a  facility  or  a  United  Stales  pon; 

(b)  Vessel  subject  to  the  citizenship 
requirements  of  46  U.S.C.  7102  and 
8103  for  officers  and  crew  on  Federally 
subsidized  or  documented  vessels:  or 

(c)  OCS  unit  over  50  percent  of  which 
is  owned  by  one  or  more  citizens  of  a 
foreign  nation  or  with  respect  to  which 
one  or  more  citizens  of  a  foreign  nation 
have  the  right  effectively  to  control, 
except  to  the  extent  and  to  the  degree 
that  the  President  determines  that  the 
government  of  the  foreign  nation  or  any 
of  its  political  subdivisions  has 
implemented,  by  statute,  regulation, 
policy,  or  practice,  a  national  manning 
requirement  for  equipment  engaged  in 
the  exploration,  development,  or 
production  of  oil  or  gas  in  its  offshore 
areas - 

§141.15    Where  can  I  find  the  definition  of 
a  term  uaed  in  this  part? 

(a)  See  S  140.25  of  this  chapter  for  the 
definition  of  a  term  used  in  this  part, 
other  than  the  terms  in  paragraph  (b). 

(b)  As  used  in  this  part — 

Citizen  of  a  forf^ign  nation  means — (1) 
In  the  case  of  an  individual,  one  who  is 
not  a  citizen  of  the  United  States; 

(2)  In  the  case  of  a  partnership, 
imincorporated  company,  or 
association,  one  in  which  more  than  50 
percent  of  the  controlling  interest  is 
vested  in  citizens  of  a  nation  other  than 
the  United  States;  or 

(3)  In  the  case  of  a  corporation,  one 
which  is  incorporated  under  the  laws  of 
a  nation  other  than  the  United  States  so 
long  as — 

(i)  The  title  to  a  majority  of  the  stock 
in  the  corporation  is  free  from  any  trust 
or  fiduciary  obligation  in  favor  of  any 
citizen  of  the  United  States: 

(ii)  The  majority  of  the  voting  power 
in  the  corporation  is  not  vested  in  any 
citizen  of  the  United  States; 

(iii)  Through  any  contract  or 
understanding,  the  majority  of  the 
voting  power  is  not  to  be  exercised 
directly  or  indirectly  on  behalf  of  any 
citizen  of  the  United  States:  or 

(iv)  By  any  other  means,  control  of  the 
corporation  is  not  conferred  upon  or 
permitted  to  be  exercised  by  any  citizen 
of  the  United  States;  or 


(4)  In  the  case  of  any  other  entity  not 
mentioned  in  paragraphs  (1)  through  (3) 
of  this  definition,  one  in  which  more 
than  50  percent  of  the  controlling 
interest  is  vested  in  citizens  of  a  nation 
other  than  the  United  States. 

Citizen  of  the  United  States  means— 
(1)  In  the  case  of  an  individual,  one  who 
is  a  native  bom,  derivative,  or  fully 
naturalized  citizen  of  the  United  States: 

(2)  In  the  case  of  a  partnership, 
unincorporated  company,  or 
association,  one  in  which  50  percent  or 
more  of  the  controlling  interest  is  vested 
in  citizens  of  the  United  States: 

(3)  In  the  case  of  a  corporation,  one 
which  is  incorporated  under  the  laws  of 
the  United  Stales  or  of  any  State  thereof; 
or 

(4)  In  the  case  of  any  other  entity  not 
mentioned  in  paragraphs  (1)  throi^  (3) 
of  this  definition,  one  in  which  50 
percent  or  more  of  the  controlling 
interest  is  vested  in  citizens  of  the 
United  States. 

Regular  complement  means  those 
persoimel  necessary  for  the  routine 
functioning  of  an  OCS  unit,  including 
marine  officers  and  crew;  industrial 
personnel  on  the  unit,  such  as 
toolpushers,  drillers,  roustabouts,  floor 
hands,  crane  operators,  derrickmen, 
mechanics,  motormen,  and  general 
maintenance  persoimel;  and  support 
persoimel  on  the  unit,  such  as  cooks, 
stewards,  and  radio  operators.  The  term 
does  not  include  specialists, 
professionals,  or  other  technically 
trained  personnel  called  in  to  handle 
emergencies  or  other  temporary 
operations  that  fall  outside  the  normal 
operations  of  the  unit;  extra  personnel 
on  the  unit  for  training:  and  other 
personnel  temporarily  on  the  luiit  for 
specialized  operations,  such  as 
construction,  alteration,  well  logging,  or 
unusual  repairs  or  emergencies. 

Resident  alien  means  an  alien 
lawfidly  admitted  to  the  United  States 
for  permanent  residence  in  accordance 
with  section  101(a)(20)  of  the 
Immigration  and  Nationality  Act  of 
1952,  as  amended,  (8  U.S.C. 
1101(a)(20)). 

§  141 .20    How  Is  the  percentage  of 
ownership  and  right  to  control  an  OCS  unit 
determined? 

(a)  The  Commandant  may,  upon 
request  or  upon  that  person's  own 
initiative,  determine  whether  over  50 
percent  of  a  particular  OCS  tmit  is 
owned  by  citizens  of  a  foreign  nation  or 
whether  citizens  of  a  foreign  nation 
have  the  right  effectively  to  control  the 
unit, 

Cb)  In  determining  whether  ownership 
or  a  right  effectively  to  control  exists, 
the  Commandant  may  consider 


operational  control  of  an  OCS  unit, 
management  responsibility,  tide,  lease 
and  charter  arrangements,  and  financial 
interests. 

(c)  The  owner  or  operator  of  any  OCS 
tmit  affected  is  notified  of  the 
Commandant's  determination. 

§141.23    How  may  I  request  a 
determination  under  §  1 41 .207 

(a)  To  request  a  determination  imder 
§  141.20.  you  must  submit  the  following 
to  the  address  in  %  141.40: 

(1)  A  certification,  in  the  form  of  an 
affidavit,  and  supporting  certified 
documentation,  signed  by  an  authorized 
officer  of  the  entity  (individual, 
partnership,  unincorporated  company, 
association,  corporation,  or  other  entity) 
owning  the  OCS  unit,  certifying  that  the 
entity  is  organized  under  the  laws  of  a 
foreign  nation.  The  certification  must 
identify  the  nation  involved. 

(2)  If  the  owner  of  the  OCS  unit  is  an 
individual,  the  supporting  certified 
documentation  must  establish  that  the 
individual  is  a  citizen  of  a  foreign 
nation. 

(3)  If  the  owner  of  the  OCS  tmit  is  a 
partnership,  the  supporting  certified 
documentation  must  establish  that  each 
general  partner,  if  any,  is  a  citizen  of  a 
foreign  nation  and  that  ownership  and 
control  of  a  majority  of  the  equity  in  the 
partnership  is  vested,  free  and  clear  of 
any  trust  or  fiduciary  obligation  in  favor 
of  a  citizen  of  the  United  States,  in  a 
partner  or  partners,  each  of  whom  is  a 
citizen  of  a  foreign  nation. 

(4)  If  the  owner  of  the  OCS  unit  is  an 
imincorporated  company  or  an 
association,  the  supporting  certified 
documentation  must  establish  that  the 
chief  executive  officer  and  the  chair  of 
the  board  (committee  or  body)  are 
citizens  of  a  foreign  nation,  that  a 
majority  of  a  quorum  of  the  board  (or 
equivalent)  are  citizens  of  a  foreign 
nation,  and  that  a  majority  of  the  voting 
power  is  vested,  free  and  clear  gf  any 
trusts  or  fiduciary  obligation  in  favor  of 
a  citizen  of  the  United  States,  in  the 
citizens  of  a  foreign  nation. 

(5)  If  the  oumer  of  the  OCS  imit  is  a 
corporation,  the  supporting  certified 
documentation  must  establish  the 
citizenship  of  each  director  and  each 
member  of  the  board  and  the 
certification  must  certify  also  that — 

(i)  The  president  or  other  chief 
executive  officer  and  the  chair  of  the 
board  of  directors  are  citizens  of  a 
foreign  nation; 

(ii)  A  majority  of  a  quorum  of  the 
board  of  directors  are  citizens  of  a 
foreign  nation: 

(iii)  The  tide  to  a  majority  of  the  stock 
in  the  corporation  is  vested,  free  and 
clear  of  any  trust  or  fiduciary  obligation 


in  favor  of  a  citizen  of  the  United  States, 
in  citizens  of  a  foreign  nation; 

(iv)  The  majorit)'  of  the  voting  power 
in  the  corporation  is  vested  in  citizens 
of  a  foreign  nation; 

(v)  There  is  no  contract  or 
imderstanding  through  which  the 
majority  of  the  voting  power  may  be 
exercised,  directly  or  indirectly,  on 
behalf  of  any  person  who  is  a  citizen  of 
die  United  SUtes;  and 

(vi)  There  are  no  other  means 
whatsoever  in  which  control  of  the 
corporation  is  conferred  upon  or 
permitted  to  be  exercised  by  a  citizen  of 
the  United  Sutes. 

(6)  If  the  owner  is  an  entity  not 
mentioned  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section,  the  supporting 
certified  documentation  must  establish 
that  the  ownership  and  control  of  a 
nujority  of  the  equity  in  the  entity  is 
vested,  bee  and  clear  of  any  trust  or 
fiduciary  obligation  in  favor  of  a  citizen 
of  the  United  Slates,  in  citizens  of  a 
foreign  nation. 

(b)  If  any  owner  is  an  entity  that  is 
owned,  in  whole  or  in  part,  by  one  or 
more  other  entities,  eai±  tier  of  entity 
ownership  must  consist  of  majority 
ownership  vested  in  citizens  of  a  foreign 
nation.  A  certificate  meeting 
requirements  of  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  for  the  type 
of  entity  in  question  must  be  submitted 
for  each  tier  of  ownership. 

(c)  If  any  owner  is  an  entity  that  is 
controlled,  in  whole  or  in  part,  by  one 
or  more  other  entities,  each  tier  of  entity 
control  must  consist  of  majority  control 
vested  in  citizens  of  a  foreign  nation.  A 
certificate  meeting  the  requirements  of 
paragraphs  (a)(1)  duough  (a)(6)  for  die 
type  of  entity  in  question  must  be 
submitted  for  each  tier  of  control. 

(d)  All  contractual  arrangements  that 
the  OCS  unit  will  he  operating  under 
must  also  be  submitted  These  include, 
but  are  not  limited  to.  any  charter  part}' 
or  operating  contracts  between  the 
owner  of  the  OCS  unit  and  any  other 
entity.  If  a  contractual  arrangement  vests 
the  right  effectively  to  control  the  OCS 
tmit  in  an  entity  other  than  the  owner, 
then  that  entity  must  also  conform  to 
the  requirements  of  paragraphs  (a) 
through  (c)  of  this  section. 

§141.2$    Oo  I  have  to  employ  only  U.S. 
citizena  and  resident  aliens  to  work  on  my 
OCS  unit? 

(a)  Each  employer  of  personnel  on  an 
OCS  unit  must  employ,  as  members  of 
the  regular  complement  of  the  unit,  oidy 
citizens  of  the  United  States  or  resident 
aliens,  except  as  provided  by  §  141.30. 

(b)  The  OCMI  may  determine  whether 
a  particular  individual  or  position  is 
part  of  the  regular  complement  of  an 
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OCS  unit.  A  copy  of  the  detertaination 
is  provided  to  the  owner  or  operator  of 
the  unit  affected. 

§  141 .30    Can  I  get  an  exemption  from 
§  141.25  so  I  can  employ  foreign  citizens? 

An  employer  may  request  an 
exemption  from  the  restrictions  on 
employment  in  §  141.25  in  order  to 
employ  persons  other  than  citizens  of 
the  United  States  or  resident  aliens  as 
part  of  the  regular  complement  of  the 
OCS  unit  under  the  following 
circumstances: 

(a)  When  specific  contractual 
provisions  or  national  registry  manning 
requirements  in  effect  on  September  18, 
1978.  provide  that  a  person  other  than 

a  citizen  of  the  United  States  or  a 
resident  alien  is  to  be  employed  on  a 
particular  OCS  unit. 

(b)  When  there  is  not  a  sufficient 
number  of  citizens  of  the  United  States 
or  resident  aliens  qualified  and 
available  for  the  work. 

(c)  When  the  President  determines 
with  respect  to  a  particular  OCS  unit 
that  the  employment  of  only  citizens  of 
the  United  States  or  resident  aliens  is 
not  consistent  with  the  national  interest. 

§141.35    What  are  ttie  procedures  and 
details  that  I  must  include  in  my  siemption 
request? 

A  request  under  §  141.30  must  be  in 
vniting,  identify  the  provision  of 
§  141.30  relied  upon,  and — 

(a)  If  involving  specific  contractual 
provisions  under  §  141.30(a),  list  the 
persons  claimed  exempt  and  contain  a 
copy  of  the  contract; 

(b)  If  involving  persons  without  an  H- 
2  Visa  under  §  141.30(b),  list  the  persons 
or  positions  sought  to  be  exempted;  or 

(c)  If  under  §  141.30(c),  identify  the 
unit  involved  and  contain  any 
information  in  support  of  the  claim. 

f  141 .40    Where  must  I  send  my  exemption 
request? 

Send  requests  under  §  141.30  to  the 
Commandant  (G-MOC),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington.  DC  20593-0001 

1 1 41 .45    Upon  receiving  ttw  request  wliat 
procedures  does  ttw  Coast  Guard  follow  to 
process  and  issue  a  certification  of 
exemption? 

(a)  Upon  receipt  of  s  request  under 
§  141.30(b),  the  Coast  Guard  seeks 
information  from  the  Department  of 
Labor  concerning  whether  there  are 
citizens  of  the  United  States  or  resident 
aliens  qualified  and  available  for  work. 
If  information  is  provided  that  citizens 
of  the  United  States  or  resident  aliens 
are  qualified  and  available,  the 
employer  may  be  required  to  seek  their 
employment  before  the  request  is 
approved. 


(b)  Upon  receipt  of  a  request  under 
§  141.30(c)  and  after  consulting  with 
other  Federal  agencies  as  appropriate, 
the  Commandant  forwards  the  request 
and  the  comments  of  the  Coast  Guard 
and  other  interested  agencies  to  the 
President  for  determination. 

(c)  Upon  approval  by  the  President  for 
a  request  under  $141.1 30(c)  or  by  the 
Coast  Guard  for  all  other  requests,  the 
Coast  Guard  issues  a  certification  of  the 
exemption. 

}  141 .50    How  long  is  a  csrtmcation  of 
exemption  valid? 

(a)  A  certification  issued  under 

§  141.30  is  valid  for  one  year  from  the 
date  of  issuance. 

(b)  If,  within  30  days  of  receipt  by  the 
Coast  Guard  of  a  request  under 

§  141.30(b).  the  Coast  Guard  does  not 
make  a  determination  or  advise  the 
employer  that  additional  time  for 
consideration  is' necessary,  the  request 
is  considered  approved  for  a  period  of 
90  days  from  the  end  of  the  30-day 
period. 

SI 41 .55    Ars  there  some  foreign  citizens 
for  whom  I  do  not  need  a  request? 

You  do  not  need  a  request  for  persons 
who  are  not  citizens  of  the  United  States 
or  resident  aliens  and  who — 

(a)  Are  employed  under  the  national 
registry  manning  requirements 
exception  in  §  141.30(a):  or 

(b)  Have  been  classified  and  admitted 
to  the  United  States  as  temporary 
workers  tmder  8  U.S.C. 
1101(a)(15)(H)(u)  for  work  in  a  position 
for  which  admitted. 

$141.60    What  can  I  accept  trotn  a 
prospective  employee  as  evidence  of  U.S. 
citizenship? 

The  employer  may  accept  as  sufficient 
evidence  that  a  person  is  a  citizen  of  the 
United  States  any  one  of  the  following 
documents  and  no  others: 

(a)  A  merchant  mariner's  document 
issued  by  the  Coast  Guard  under  46  CFR 
part  12  which  shows  the  holder  to  be  a 
citizen  of  the  United  States. 

(b)  An  original  or  certified  copy  of  a 
birth  certificate  or  birth  registration 
issued  by  a  state  or  the  District  of 
Columbia. 

(c)  A  United  States  passport. 

(d)  A  Certificate  of  Citizenship  issued 
by  the  Immigration  and  Naturalization 
Service. 

(e)  A  Certificate  of  Naturalization 
issued  by  a  Naturalization  Court. 

(f)  A  letter  from  the  Coast  Guard 
issued  under  §  141.65(b). 

§  1 41 .65    It  a  person  does  not  have  any  of 
the  documents  listed  In  §  1 41 .60,  what  other 
evidence  will  the  Coast  Guard  sccapt? 

(a)  If  a  person  does  not  have  one  of 
the  documents  listed  §  141.60(a) 


through  (f).  that  person  may  appear  in 
person  before  an  OCMl  and  submit  one 
or  more  of  the  following  documents  that 
may  be  considered  as  evidence  that  the 
applicant  is  a  citizen  of  the  United 
States: 

(1)  A  Certificate  of  Derivative 
Citizenship  or  a  Certificate  of 
Naturalization  of  either  parent  and  a 
birth  certificate  of  the  applicant  or  other 
evidence  satisfactorily  establishing  that 
the  applicant  was  under  21  years  of  age 
at  the  time  of  the  parent's 
naturalization. 

(2)  An  original  or  certified  copy  of  a 
birth  certificate  fttim  a  political 
jurisdiction  outside  the  United  States 
that  demonstrates  citizenship  status. 

(3)  A  Baptismal  certificate  or  parish 
record  recorded  wthin  1  year  after 
birth. 

(4)  A  statement  of  a  practicing 
physician  certifying  that  the  physician 
attended  the  birth  and  has  a  record 
shovtring  the  date  on  which  the  birth 
occurred. 

(5)  A  commission,  or  evidence  of 
commission,  in  the  Armed  Forces  of  the 
United  States  that  shows  the  holder  to 
be  a  citizen  of  the  United  States. 

(6)  A  continuous  discharge  book  or 
certificate  of  identification,  issued  by 
the  Coast  Guard  or  the  former  Bureau  of 
Marine  Inspection,  that  shows  that  the 
applicant  produced  satisfactory 
evidence  of  citizenship  at  the  time  the 
document  was  issued. 

(7)  A  delayed  certificate  of  birth 
issued  under  a  State  seal,  if  there  are  no 
collateral  facts  indicating  fraud  in  its 
procurement. 

(8)  A  report  of  the  Census  Bureau 
showing  the  earliest  available  record  of 
the  applicant's  age  or  birth. 

(9)  Affidavits  of  parents,  relatives,  or 
two  or  more  responsible  citizens  of  the 
United  States:  school  records: 
immigration  records;  insurance  policies; 
or  other  records  that  support  the 
citizenship  claim. 

(b)  If  the  OCMI  determines  that 
documents  submitted  imder  paragraph 
(a)  of  this  section  are  sufficient  evidence 
that  the  applicant  is  a  citizen  of  the 
United  States,  the  Coast  Guard  issues 
the  applicant  a  letter  acknowledging 
this  determination. 

§141.70    What  does  the  Coast  Guard  do  in 
cases  where  doubt  exists  concerning 
eviderwe  of  U.S.  citizenship? 

In  any  case  where  doubt  exists 
concerning  evidence  of  citizenship 
submitted  under  §  141.65(a),  the  OCMI 
may  refer  the  matter  to  the  United  States 
Immigration  and  Naturalization  Service 
for  an  advisory  opinion. 


§  1 41 .75    What  can  I  accept  from  a 
prospective  employee  as  evidence  of  status 
as  a  resident  alien? 

The  employer  may  accept,  as 
sufficient  evidence  that  a  person  is  a 
resident  alien,  any  one  of  the  following 
documents  and  no  others: 

(a)  A  merchant  mariner's  document 
issued  by  the  Coast  Guard  under  46  CFR 
part  12. 

(b)  An  alien  registration  receipt  card 
issued  by  the  Immigration  and 
Naturalization  Service  certifying  that 
the  card  holder  has  been  admitted  to  the 
United  States  as  an  immigrant. 

(c)  A  declaration  of  intention  to 
become  a  citizen  of  the  United  States 
issued  by  the  Naturalization  Court. 

§141.80    What  records  of  proof  of  U.S. 
citizenship  or  resident  alien  status  must  I 
keep? 

(a)  The  employer  of  personnel  subject 
to  this  subpart  must  maintain,  and  make 
available  to  the  Coast  Guard  upon 
request,  a  record  identifying  which  of 
the  documents  listed  in  §§  141.60. 
141.65,  and  141.75  were  relied  upon  for 
each  employee.  The  record  must  consist 
of  either  a  copy  of  the  document  or  the 
following  information  on  the  docimient: 

(1)  For  a  merchant  mariner's 
document  or  a  United  States  passport, 
the  doctmient's  title  and  identification 
number. 

(2)  For  a  birth  certificate  or  birth 
registration,  the  document's  title  and  the 
employee's  date  and  place  of  birth. 

(3)  For  all  other  documents  listed  in 
§§  141.60,  141.65,  and  141.75,  the 
document's  title  and  date  and  place  of 
issuance. 

(b)  The  employer  of  personnel  subject 
to  this  subpart  must  maintain  a  written 
list  of  the  positions  that  make  up  the 
regular  complement  of  the  unit  and  the 
name  and  nationality  of  the  individual 
filling  each  employee  position.  This  list 
may  be  in  summary  form  and  any 
simple  format. 

PART  142— OUTER  COMTINENTAL 
SHELF  ACTIVITIES;  WORKPLACE 
SAFETY  AND  HEALTH 

Subpart  A— General 

142.1    What  is  the  purpose  of  this  pan? 
142.3     WIio  does  this  pari  apply  to? 
142.5     Wliera  can  I  find  the  definiUon  of  a 

term  used  in  this  part? 
142.10    Where  can  I  gel  a  copy  of  a 

publication  referenced  in  this  part? 
142.15     Who  must  ensure  compliance  with 

the  requirements  of  (his  pari? 
142.20    What  worltplace-safety  information 

and  training  must  I  provide? 
142.25     What  emergency  response  training  is 

required? 


142.30     Who  controls  access  to  medical 

monitoring  and  exposure  records? 
142.35    To  whom  can  I  report  a  possible 

workplace  safety  or  health  violation? 
142.40    After  learning  of  a  possible 

violation,  what  does  the  CX^^tl  do? 
142.45    If  1  report  a  violation,  will  the  Coast 

Guard  keep  my  identity  confidential? 
Subpart  B— Personal  Protacttve  Equlpmwit 
142.100     What  Ls  the  purpose  nf  this 

subpart? 
142.110    Who  i.s  responsible  for  ensuring 

that  personnel  use  or  wear  protective 

equipment  and  are  trained  in  its  use? 

Eye  and  Face 

142.115    When  must  I  wear  eye  and  face 

protection? 
142.120    Where  must  eyewash  equipment  be 

located? 

Head 

142.125    Who  must  wear  head  protection 
and  how  must  it  bo  marked? 


Feet 

142.130    What  shoes  must  I  wear? 

Hearing 

142.135    When  must  t  wear  hearing 

protectors?  What  standards  must  they 
meet? 

Clothing 

142.140    When  must  I  wear  protective 
clothing? 

Electrical 

142.145    What  training  must  I  have? 

Respiratory 

142.150  When  must  1  wear  respiratory 
protection  equipment? 

142.151  What  training  mu.st  I  have  before  I 
use  respiratory  protection  equipment? 

142.152  To  what  standard  must  respiratory 
protection  equipment  be  approved,  used, 
and  maintained? 

Fall  Arrest 

142. 155  When  must  I  use  a  personal  fall 
arrest  system? 

142.156  What  training  do  I  need? 

142.157  What  standards  must  a  personal 
fall  arrest  system  meet? 

142.158  May  I  use  a  personal  fall  arrest 
system  to  hoist  material? 

142.159  When  may  I  re-use  a  personal  fall 
arrest  system  thai  has  previouslv  been 
used  to  arrest  a  fall? 

142.160  When  is  a  fall  arrest  system  not 
needed? 

Personnel  Nets 

142,165     What  standards  must  personnel 
net.s  meet? 

WorkvesU 

142.170    Must  I  wear  a  work  vest  or 
lifejacket  when  working  over  water? 

Radiation 

142.175  When  must  ]  wear  a  penional 
radiation  monitoring  device? 

142.176  For  how  long  must  dosimetry 
records  be  kept? 


142.177  When  must  I  conduct  a  radiation 
survey? 

142.178  When  must  I  post  signs  to  warn 
about  radiation? 

142.179  What  about  naturally  occurring 
radioactive  material? 

Airliome  Substancas 

142.180  What  are  the  permissible  exposure 
limits  for  airborne  substances? 

142.161     What  are  the  permissible  exposure 

limits  for  asbestos  and  inorganic  lead? 
142. 1B2     If  an  area  exceeds  the  exposure 

limits,  must  I  restrict  entry  to  csitain 

personnel? 
142.183     How  may  1  keep  exposure  lo  a  level 

within  the  permissible  exposure  limits? 

Infectious  Material 

142.185    What  must  I  do  lo  avoid  exposure 

to  infectious  material? 

Subpart  C— Gwwral  Wortqjiacs  Conditions 

142  200     What  is  the  purpose  of  this 

subpart? 
142.205     What  must  I  do  to  help  prevent 

tripping  and  slipping? 
142.207    How  do  I  manage  deck  olutructioos 

to  avoid  interfering  with  survival  craft? 
142.210    How  must  I  guard  a  deck  opening? 

Electrical  Work 

142.215     What  safe  practices  must  I  use? 

Lockout 

142.220    How  must  I  disable  equipment 
before  I  work  on  it? 

Tagoul 

142.225    How  must  I  warn  others  not  to 

restore  power  to  equipment  I  am  working 
on? 

142.230    Who  may  remove  a  tag  indicating 
that  power  must  not  be  restored? 

Noise 

142.235    What  are  the  requirements  for  a 

noise  level  survey? 
142.240    What  signs  must  1  post  in  spaces 

with  high-noise  levels? 

Machine  Guards 

1 42.245    What  are  the  requirements  for 

machine  guards? 
142.250    When  is  a  guard  not  required? 

Equipment  use  and  maintenance 

142.255     What  are  the  general  requirements? 

Slings 

142.260    What  are  the  requirements  for 
slings? 

Peraonnel  Transfer  Nets 

142.265     How  mu.st  they  be  used  and 

maintained? 
142.270    How  must  they  be  constructed? 
142.275    Must  I  inspect  every  net  before 

each  use?  What  do  I  do  with  a  damaged 

net? 
142.280    What  are  the  lifting  procedures  for 

personnel  transfer  nets? 
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Warning  Signs 

142. zas    What  are  the  warning  sign 

requirements? 

Subpart  O— Conflned-spac*  Entry 
General 

142.300    What  is  the  purpose  of  this 
subpart? 

142.305  What  does  an  Offshore  Competent 
Person  do? 

142.306  What  do  the  Ortified  Industrial 
Hygienist  and  the  Certified  Marine 
Chemist  do? 

Entry  Requiremmis  for  Personnel 

142.310  When  may  I  enter  and  work  within 
a  confined  space? 

142.311  When  must  1  leave  a  confined 
space? 

142.312  What  do  I  do  if  there  is  no  permit 
or  certificate  posted? 

Steps  Required  BeTore  Personnel  May  Enter 
the  Space 

142  315     What  steps  must  be  taken  before 
personnel  may  enter  a  confined  space? 

Preparing  a  Space  for  Entry 

142.320    What  must  be  done  within  the 
space  to  prepare  it  for  the  entry  of 
personnel? 

Calibrating  Atmospheric  Testing 
instruments 

142.325    When  and  how  must  instruments 

used  in  testing  be  calibrated? 
142. 32B    Who  must  calibrate  the  testing 

instruments? 
142.327    What  records  of  the  calibration  of 

testing  instruments  must  be  kept? 

Testing  the  Atmospbere 

142.330  What  atmospheric  lest  must  be 
conducted  from  outside  of  the  confined 
space? 

142.331  What  atmospheric  conditions  are 
necessary  for  entry? 

142.332  What  tests  and  examinations  must 
be  conducted  from  inside  of  the  confined 
space? 

Permits.  Ortificalea,  and  Logs 

142.335  What  type  of  document  must  be 
posted  at  the  entrance  to  the  space? 

142.336  What  happens  when  a  permit  or 
certificate  expires  or  is  no  longer  posted? 

Subsequent  Testing 

142.340    What  is  required  10  maintain  the 

certificate  or  permit? 

When  Conditions  in  the  Space  Change 

142.345    What  if  conditions  diange  while 
I'm  in  the  space? 

Restrictions  on  Equipment  and  Work 

142.350  What  are  the  restrictions  on 
equipment  used  in  a  confined  space? 

142.351  When  may  I  perform  hoi  work 
within  a  confined  space? 

142.352  'What  is  required  to  maintain  the 
Marine  Chemist's  Certificate  for  hot 
work? 


Testing  and  Protective  Equipment 

142.355     What  equipment  must  be 
provided? 

Personnel  Training 

142.360  What  training  must  I  have? 

142.361  When  must  I  receive  the  training? 

142.362  How  can  I  show  that  I  have  been 
trained? 

Rescue  Team 

142.365  How  are  rescue  operations 
conducted? 

142.366  What  additional  training  is 
required  for  rescue  team  members? 

Offohore  Competent  Person 

142.370  What  education,  training,  and 
experience  must  an  Offshore  Competent 
Person  have? 

142.371  What  abilities  and  knowledge  must 
an  Offshore  Competent  Person  have? 

142.372  Who  certifies  the  Offshore 
Competent  Person,  what  must  the 
certificate  contain,  and  where  must  it  be 
kept? 

142.373  What  refresher  uaining  must  the 
Offshore  Competent  Person  have? 

Program  for  Confined-Space  Entry 

142.375    What  type  of  confined-space  entry 
program  is  required? 

Subpart  E— Haxardou*  Matarial  on  Flxad  or 
Floating  Fscllttlas 

142.400    What  is  the  purpose  of  this 

subpart? 
142.405    Wtio  does  this  subpart  apply  to? 

Hazard  Communicetion  Program 

142.410    What  must  the  hazard 

communication  program  contain? 
142.415    What  is  the  hazard  communication 

program  used  for? 
142.420    Must  1  make  the  material  safety 

data  sheets  available  to  all  personnel? 
142.425    How  must  I  label,  tag,  and  mark  a 

container  of  hazardous  material? 
Authority:  43  use.  1333(d)(1),  1347(c), 
1348(c):  49  CFR  1.46 


Subpart  A— Qenwal 

}  142.1    What  la  ttw  purpoM  of  this  part? 

The  purpose  of  this  part  is  to  promote 
workplace  safety  and  health  by 
establishing  requirements  relating  to 
personnel,  workplace  activities  and 
conditions,  and  equipment  on  all  Outer 
Continental  Shelf  (DCS)  units. 

$142.3    Wtw  doaa  ttils  part  apply  to? 

(a)  Subparts  A  through  D  of  this  part 
apply  to  all  persons  who  work  on  an 
OCSunil. 

(b)  Subpart  E  of  this  part  appUes  to  all 
persons  who  work  on  a  fixed  or  floating 
facility. 

}142.5    Where  can  I  find  me  definition  of 
a  tarm  uaad  In  this  part? 

(a)  See  §  140.25  of  this  chapter  for  the 
definition  of  a  term  used  in  this  part, 
other  than  the  terms  in  paragraph  (b). 

(b)  As  used  in  this  subpart — 


Certified  industrial  Hygienist  means 
an  industrial  hygienist  who  is  certified 
by  the  American  Board  of  Industrial 
Hygiene. 

Certified  Marine  Chemist  means  a 
marine  chemist  who  is  certified  by  the 
National  Fire  Protection  Association. 

Confined  space  means  a  space  that 
may  contain  a  dangerous  atmosphere, 
including  a  space — 

(1)  That  has  poor  natural  ventilation, 
such  as  a  space  with  limited  openings; 
or 

(2)  That  is  not  designed  for 
continuous  occupancy  by  personnel. 

Dangerous  atmosphere  means  an 
atmosphere  that  may  expose  personnel 
to  the  risk  of  death,  incapacitation, 
injury,  or  acute  illness  or  may  impair 
their  ability  to  escape  from  the 
atmosphere  imaided. 

Hot  work  means  work  that  produces 
heat  or  fire,  such  as  riveting,  welding, 
burning,  or  the  use  of  powder-actuated 
fastening  tools.  Work  that  produces 
sparks,  such  as  grinding,  drilling,  or 
abrasive  blasting,  is  hot  work  if 
considered  so  by  a  Certified  Marine 
Chemist. 

Offshore  Competent  Person  means  an 
individual  certified  under  §  142.372  as 
trained  and  experienced  in. matters 
relating  to  confined-space  entry 

1142.10    Where  can  I  gat  a  copy  of  a 
publicatton  referancad  In  ttils  part? 

You  may  get  a  copy  of  a  publication 
referenced  in  this  part  from  the  sources 
listed  in  §  140.30  of  this  chapter. 

{142.15    WIto  must  ensure  compllanca 
with  the  requirements  of  this  part? 

(a)  Each  holder  of  a  lease  or  permit 
under  the  Act  must  ensure  that  all 
places  of  employment  within  the  lease 
area  or  within  the  area  covered  by  the 
permit  on  the  OCS  are — 

(1)  Maintained  in  compliance  with 
workplace  safety  and  health  regulations 
of  this  part:  and 

(2)  Free  from  recogiiized  hazards. 

(b)  Persons  responsible  for  actual 
operations,  including  owners,  operators, 
contractors,  and  subcontractors,  must 
ensure  that  those  operations  subject  to 
their  control  are — 

(1)  Conducted  in  compliance  with 
workplace  safety  and  health  regulations 
of  this  part;  and 

(2)  Free  from  recognized  hazards. 

(c)  The  term  'recognized  hazards  ",  as 
used  in  this  section,  means  conditions 
that  are — 

(1)  Generally  known  among  persons 
in  the  affected  industry  as  causing  or 
likely  to  cause  death  or  serious  physical 
harm  to  persons  exposed  to  those 
conditions;  and 

(2)  Routinely  controlled  in  the 
affected  indtistry. 


$142.20    What  workplace-safety 
information  and  training  must  I  provida? 

Each  holder  of  a  lease  or  permit  imder 
the  Act  must  ensure  that  all  persoimel 
are  provided  with  information  and 
training  on  recognized  hazards  in  their 
workplace,  including,  but  not  limited  to, 
electrical,  mechanical,  and  chemical 
hazards. 

§  1 42.25    What  emergency  response 
training  is  required? 

Personnel  must  be  trained  in 
emergency  response  and  cleanup, 
including — 

(a)  The  actions  they  are  expected  to 
perform  and  the  limitations  on  those 
actions; 

(b)  The  hazards  associated  with  each 
emergency; 

(c)  Their  responsibilities  for  the  safety 
of  others  involved  in  the  emergency 
response;  and 

(d)  The  selection  and  use  of  proper 
personal  protection  equipment. 

S 1 42.30    Who  control*  access  to  madical 
monitoring  and  exposure  racords? 

If  medical  monitoring  is  performed  or 
exposure  records  maintained  by  an 
employer,  the  owner,  operator,  or 
person  in  charge  must  establish 
procedures  for  access  to  these  records 
by  personnel. 

$142.35    To  whom  can  I  report  a  possible 
workplace  safety  or  health  violation? 
Any  person  may  notify  the  OCMl  of— 

(a)  A  possible  violation  of  a  regulation 
in  this  part;  or 

(b)  A  hazardous  or  unsafe  working 
condition  on  any  OCS  imit. 

$142.40    After  learning  of  a  possible 
violation,  witat  does  tlte  OCMl  do? 

After  revievring  the  information 
received  under  §  142.35  and  conducting 
any  necessary  investigation,  the  OCMl 
notifies  the  owner  or  operator  of  any 
deficiency  or  hazard  and  initiates 
enforcement  measures  as  the 
circumstances  warrant. 

S 1 42.45    If  I  report  s  violation,  will  the 
Coast  Guard  keep  my  Identity  confidential? 
The  identity  of  any  person  providing 
information  under  §  142.35  is  not  made 
available,  without  the  permission  of  that 
person,  to  anyone  other  than  those 
officers  and  employees  of  the 
Department  of  Transportation  who  have 
a  need  for  the  information  in  the 
performance  of  their  official  duties. 

Subpart  B — Personal  Protective 
Equipment 

$142,100    What  Is  ttie  purpose  of  this 
subpart? 

The  purpose  of  this  subpart  is  to 
prescribe  requirements  concerning 


personal  protective  equipment  on  an 
OCS  unit. 

$142,110    Who  is  responsible  lor  ensuring 
that  personnel  use  or  wear  protecthfe 
equipment  and  are  trained  in  Its  use? 

(a)  Each  holder  of  a  lease  or  permit 
under  the  Act  must  ensure  that  all 
personnel  who  are  required  by  this 
subpart  to  use  or  wear  personal 
protective  equipment  do  so  when 
within  the  lease  area  or  the  area  covered 
by  the  permit. 

(b)  Persons  responsible  for  actual 
operations  must  ensiue — 

(1)  That  all  persoimel  engaged  in  the 
operation  are  trained  in  the  proper  use, 
limitations,  and  maintenance  of  the 
personal  protective  equipment  specified 
by  this  subpart: 

(2)  That  the  equipment  is  maintained 
and  used  or  worn  as  required  by  this 
subpart. 

(3)  That  the  equipment  is  made 
available  and  on  hand  for  all  persoimel 
engaged  in  the  operation. 

Eye  and  Face 

$142,115    Whan  must  I  wear  eye  and  face 
protection? 

While  you  are  engaged  in  or  are 
observing  welding,  grinding,  machining, 
chipping,  handling  hazardous  materials. 
or  acetylene  burning  or  cutting,  you 
must  wear  eye  and  face  protectors  that — 

(a)  Comply  with  the  requirements 
specified  for  the  operation  in  Figiu«  8 
of  ANSIZ87.1-1989: 

(b)  Are  maintained  in  good  condition; 
and 

(c)  Are  marked  with  the  information 
required  for  that  type  of  protector  by 
ANSI  Z87.1-1989. 

$  1 42.1 20    Where  must  eyewash  aqulpnwnt 
tie  located? 

Portable  or  fixed  eyewash  equipment 
providing  emergency  relief  must  be 
immediately  available  near  the  drill 
floor,  mudrooms,  and  other  areas  where 
there  is  a  reasonable  probability  that  eye 
injury  may  occur. 

Head 

$142,125    Who  must  wear  head  protection 
and  how  must  it  be  marked? 

While  you  are  working  in  one  of  the 
following  areas,  you  must  wear  a  head 
protector  that  meets  the  specifications 
of,  and  marked  with  the  information 
required  in.  ANSI  Z89.1-1997  for  that 
type  of  protector  and  for  the  hazard 
involved; 

(a)  Where  there  is  a  hazard  of  falling 
objects. 

(b)  Where  there  may  be  contact  with 
electrical  conductors. 


Feel 

$142,130    What  shoes  must  I  waar? 

(a)  While  you  are  working  in  an  area, 
or  are  engaged  in  activities,  where  there 
is  a  reasonable  probability  for  foot 
injury  to  occur,  you  must  wear  footwear 
meeting  the  specifications  of  ANSI  Z41- 
1991 .  except  when  environmental 
conditions  exist  that  present  a  hazard 
greater  than  that  against  which  the 
footwear  is  designed  to  protect. 

(b)  Each  pair  of  footwear  must  be 
marked  with  the  information  specified 
by  ANSI  241-1991  for  the  type  of 
footwear. 

Heariog 

{142.135    W»>en  must  I  wear  hearing 
protectors?  What  standards  must  thay 
meet? 

(a)  If  you  are  working  in  an  area 
where  the  noise  level  is  greater  than  87 
db(A).  you  must  wear  hearing  protectors 
capable  of  reducing  the  level  to  87  db(  A) 
or  less.  The  noise  level  must  be 
measiued  as  a  time-weighted-average 
(TWA)  over  12  hours  using  a  sound 
level  meter  and  an  A-weighted  filter  or 
an  equivalent  device. 

(b)  The  hearing  protectors  must  have 
been  performance-tested  in  accordance 
vrith  ANSI  S3. 19  or  ANSI  S12.6-1997 

Clothing 

$  142.140    When  must  I  wear  protective 
clothing? 

While  you  are  vrithin  an  area  where 
there  are  flying  particles,  molten  metal, 
radiant  energ)'.  heavy  dust,  or  hazardous 
materials,  you  must  wear  clothing  and 
gloves  providing  protection  against  the 
hazard  involved. 

Electrical 

$142,145    What  hvlning  must  I  have? 

To  prevent  electrical  shock,  personnel 
must  be  trained  in  electrical,  safety- 
related  work  practices  in  the  area  of  the 
work  they  perform,  including  the  use  of 
electrical  personal  protective  equipment 
appropriate  to  protect  against  potential 
electrical  hazards. 

Respiratory 

S 1 42. 1 50    When  must  I  wear  respiratory 
protection  equipment? 

While  you  are  within  an  atmosphere 
specified  under  ANSI  Z88. 2-1992  as 
requiring  the  use  of  respiratory 
protection  equipment,  you  must  wear 
the  type  of  respiratory  protection 
equipment  specified  in  ANSI  Z88.2- 
1992  for  that  atmosphere. 

$142,151     What  training  must  I  have  before 
I  use  respiratory  protection  equipment? 

Before  you  enter  an  atmosphere 
specified  under  ANSI  Z88.2-1992  as 
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r^uiring  the  use  of  respiratory 
protection  equipment,  you  must  be 
trained — 

(a)  In  the  procediues  stated  in  section 

7  of  ANSI  Z88.2-1992  concerning  the 
proper  selection  of  a  respirator  and 
individual  Bt  testing: 

(b)  In  the  matters  in  section  8  of  ANSI 
Z88.2-1992  concerning  proper  use  of 
the  equipment;  and 

(c)  In  the  generally  recognized  short 
and  long  term  harmful  effects  of 
exposure  to  the  atmosphere  involved. 

§142.152    To  what  standard  must 
rvspiratory  pfotectlon  equipment  be 
approvMj.  used,  and  maintained? 

(al  All  respiratory  protection 
equipment  must  be  approved,  used, 
tested,  and  maintained  in  accordance 
with  ANSI  Z88.2-1992. 

(b)  The  fit-testing  standards  in  section 

8  of  ANSI  Z88.2-19g2  may  be  met  also 
through  the  use  of  either  qualitative  or 
quantitative  fit-testing  under  NIOSH 
"Guide  to  Industrial  Respiratory 
Protection"  (publication  no.  87-116)  or 
AIHA  "Respiratory  Protection — A 
Manual  and  Guideline"  163-PC-91. 

Fall  Arrest 

§  1 42. 1 S5    When  must  I  use  ■  personal  tall 
arrest  system? 

Except  when  moving  from  one 
location  to  another,  you  must  wear  a 
personal  fall  arrest  system  when — 

(a)  Engaged  in  an  activity  where  there 
is  a  hazwl  of  falling  1.8  meters  (6  feet) 
or  more;  or 

(b)  Working  less  than  1.8  meters  (6 
feet)  above — 

(1)  Equipment  with  irregular  surfaces; 

(2)  Exposed  moving  components;  or 

(3)  Electrically  energized  cables  or 
connectors. 

{142.156    What  training  do  I  nMd? 

Before  you  use  a  personal  fall  arrest 
system,  you  must  be  trained  in  the 
proper  use  of  the  system  as  described  in 
ANSI  Z359.1-1992 

$  142.157    What  standards  must  a  paraonal 
fall  arrest  system  maat? 

(a)  Each  personal  fall  arrest  system 
must  meet  the  standards  for 
performance,  design,  marking,  and 
qualification  testing  in  ANSI  Z3S9.1- 
1992. 

(b)  A  person  who  has  extensive 
knowledge,  training,  and  experience 
with  personal  fall  arrest  systems  must 
inspect  and  maintain  each  system  in 
accordance  with  ANSI  Z359.1-1992. 

}  1 42. 1 58    May  I  use  «  personal  tall  arrest 
system  to  hoist  material? 

No.  You  may  not  use  a  personal  fall 
arrest  system  to  hoist  material.  The 


system  and  its  components  are  only  for 
personal  fall  protection  purposes. 

{ 142.1S9    Whan  may  I  re-use  a  personal 
fall  arrest  system  that  has  previously  t>een 
used  to  arrest  a  fall? 

Once  a  personal  fall  arrest  system  lias 
been  subjected  to  impact  loading,  such 
as  by  arresting  a  fall,  the  system  must  be 
removed  from  service.  It  may  not  be 
used  again  until  all  components  of  the 
system  have  been  inspected  by  a  person 
who  has  extensive  knowledge,  training, 
and  experience  in  personal  fall  arrest 
systems  and  found  undamaged  and 
suitable  for  re-use. 

§142.160    When  Is  a  fall  arrest  system  not 
needed? 

You  do  not  need  to  use  a  fall  arrest 
system  when  you  are — 

(a)  Using  a  personnel  net;  or 

(b)  Protected  from  a  fall  by  guardrails 
or  fencing  under  $  143.1230  of  this 
chapter. 

Personnel  Nets 

§  142.165    What  standards  must  personnel 
nets  meat? 

(a)  Each  personnel  net  must  meet  the 
standards  for  performance,  design, 
marking,  and  qualification  testing  in 
ANSIAlO.11-1989. 

(b)  A  person  who  has  extensive 
icnowledge,  training,  and  experience  in 
personnel  nets  must  inspect  and 
maintain  each  system  in  accordance 
with  ANSI  AlO.11-1989. 

Work  Vests 

§142.170    Must  I  wear  a  work  vest  or 
IHelackst  wtien  working  over  water? 

If  you  are  working  in  a  location 
where,  in  the  event  of  a  fall,  you  would 
likely  fall  into  the  water,  you  must  wear 
one  of  the  following: 

(a)  A  work  vest  that  meets  the 
requirements  of  §  143.875  of  this 
chapter. 

(b)  A  lifejacket  that  meets  the 
requirements  of  S  143.845  of  this 
chapter. 

(c)  A  personal  fall  arrest  system  that 
meets  the  requirements  of  §  142.157. 

Radiation 

§142.175    When  must  I  wear  a  personal 
radiation  monitoring  device? 

If  you  enter  an  area  where  you  may 
receive  25  percent  of  the  allowable 
whole-body  total  dose  of  1.25  REM  per 
calendar  quarter,  you  must  wear  an 
appropriate  personal  radiation 
monitoring  device,  such  as  a  film  badge, 
film  ring,  pocket  chamber,  or  pocket 
dosimeter. 


§142.176    For  how  long  must  doalmetry 
records  be  kept? 

The  owner,  operator,  or  person  in 
charge  must  ensure  that  the  dosimetry 
records  of  each  person  on  the  facility 
who  is  required  to  wear  a  monitoring 
device  under  §  142.175  are  retained  for 
30  years  from  that  person's  last  day  of 
employment  and  made  available  for 
inspection. 

§142.177    WIten  must  I  conduct  a  radiation 
survey? 

The  owner,  operator,  or  person  in 
charge  must  ensure  that  a  radiation 
survey  is  performed  as  necessarv  to 
comply  with  §§  142.175  and  142.178. 
The  survey  must  evaluate  the  radiation 
hazards  incident  to  the  production,  use, 
release,  disposal,  or  presence  of 
radioactive  materials  or  other  sources  of 
radiation  under  a  specific  set  of 
conditions.  When  appropriate,  this 
evaluation  must  include  a  physical 
survey  of  the  location  of  materials  and 
equipment  and  measurements  of  levels 
of  radiation  or  concentrations  of 
radioactive  material  present. 

§142.178    When  must  I  post  signs  to  warn 
about  radiation? 

If  a  work  area  may  contain  radiation 
emissions  of  5  or  more  millirems  per 
hour,  radiation  caution  signs,  labels, 
and  signals  as  described  in  29  CFR 
1910  1096(e)  must  be  posted. 

§142.179    What  at)out  naturally  occurring 
radioactive  material? 

For  operations  that  introduce 
naturally  occurring  radioactive  material 
(NORM),  the  owner  or  operator  must 
establish  a  program  that  includes 
procedures  for — 

(a)  Controlling  the  generation  of 
airborne  dust  containing  NORM: 

(b)  Limiting  the  exposiu^  of  personnel 
to  airborne  dust  containing  NORM; 

(c)  Managing  equipment 
contaminated  with  NORM;  and 

(d)  Disposing  of  waste  contaminated 
with  NORM 

Airborne  Substances 

§142.180    What  are  the  permissible 
exposure  limits  for  airborne  substances? 

Exposure  of  persoimel  to  any  airborne 
substance,  other  than  a  substance  under 
§  142.181,  must  be  limited  to  the 
permissible  exposure  limit  cited  in  the 
material  safety  data  sheet  for  that 
substance. 

§142.181     What  are  the  permissible 
exposure  limits  for  asbestos  and  Inorganic 
lead? 

(a)  Exposure  of  personnel  to  asbestos 
must  not  exceed  the  8-hour  time- 
weighted  average  of  0.1  fiber  per  cubic 
centimeter  of  air  or  the  30-minute 


excursion  limit  of  1,0  fiber  per  cubic 
centimeter  of  air. 

(b)  Exposure  of  personnel  to  inorganic 
lead  must  not  exceed  the  S-hour  time- 
weighted  average  of  0.05  milligrams  of 
lead  per  cubic  meter  of  air. 

§142.162    If  an  area  exceeds  the  exposure 
limits,  must  I  restrict  entry  to  certain 
personnel? 

You  must  not  enter,  or  allow  others  to 
enter,  an  area  containing  an  airborne 
substance  in  quantities  that  exceed  the 
permissible  exposure  limits  in 
§§  142.180  or  142.181,  unless  you  are 
wearing  the  personal  protective 
equipment  appropriate  for  the  substance 
and  are  trained  in  the  proper  use  of  the 
equipmenl. 

§  1 42.1 83    How  may  I  keep  exposure  to  a 
level  within  the  permissible  exposure 
limits? 

To  keep  exposure  to  airborne 
substances  to  a  level  within  the 
permissible  exposure  limits  in 
S§  142.180  and  142.181,  engineering 
controls,  administrative  controls, 
personnel  protective  equipment,  or  a 
combination  of  these  may  be  used. 


Infectious  Material 

§142.185    What  must  I  do  to  avoid 
exposure  to  infectious  material? 

(a)  Before  you  perform,  or  are  required 
to  perform,  a  duty  that  may  expose  you 
to  a  blood-borne  pathogen  or  other 
potentially  infectious  material,  you 
must  be  trained  in  the  procedures  and 
equipment  necessary  to  avoid  the 
exposure. 

(b)  Each  OCS  unit  must  have  a  written 
program  that  describes  the  training, 
procedures,  and  equipment  to  prevent 
exposure  to  blood-borne  pathogens. 

Subpart  C — General  Workplace 
Conditions 

§  1 42.200    What  Is  the  purpose  of  this 
subpart? 

The  purpose  of  this  subpart  is  to 
prescribe  requirements  relating  to 
general  working  conditions  on  OCS 
units. 

§  1 42.205    What  must  I  do  to  help  prevent 
tripping  and  slipping? 

(a)  All  working  surfaces,  including 
staging  and  platform  surfaces,  and  all 
walkways,  including  ramps  and 
stairways,  must  be  kept  clear  of — 

(1)  Tripping  hazards,  such  as  material, 
portable  tools,  equipment,  and  other 
items  not  in  use:  and 

(2)  Slipping  hazards,  such  as  spilt 
substances. 

(b)  On  the  drill  floor,  footwear  and 
flooring  designed  to  reduce  slipping 
may  be  used  instead  of  keeping  the  floor 


clear  of  drilling  fluid,  such  as  fluid  spilt 
when  pulling  wet  strings  of  drill  pipe. 

§142.207    How  do  I  manage  deck 
obstructions  to  avoid  Interfering  wHti 
survival  craft? 

You  must  keep  deck  areas  where 
sur\'ival  craft  and  rescue  boats  are 
stowed  free  of  obstructions  that  might 
interfere  with  the  boarding  and 
launching  of  the  craft. 

§142.210    How  must  I  guard  a  deck 
opening? 

On  a  deck  that  is  accessible  to 
personnel,  each  temporary  opening  in 
the  deck  must  be  covered  or  guarded  so 
that  a  person's  foot  can  not  pass  through 
the  opening,  or  the  area  around  the 
opening  made  inaccessible  to  personnel. 
For  requirements  for  the  protection  of 
permanent  openings,  see  the  guards  and 
rail  requirements  in  §  143.1230  of  this 
chapter. 

Electrical  Work 

§  1 42.21 5    What  safe  practices  must  I  use? 

(a)  Before  you  begin  work  that  might 
expose  you  to  an  electrical  charge,  you 
must  turn  off  the  electricity,  unless 
doing  so  is  not  feasible. 

(b)  When  you  turn  off  equipment,  you 
must  follow  the  lockout  or  tagging 
procedures  in  §  142.220  or  142.225. 

Lockout 

§  1 42.220  How  must  I  disabis  equipment 
twfora  I  work  on  it? 

If  the  equipment  does  not  need  to  be 
powered  during  the  work  and  it  has  a 
lockout  or  other  device  to  prevent  the 
equipment  from  tieing  turned  on 
unintentionally,  you  must  activate  that 
lockout  or  device. 

Tagout 

§  1 42.225  How  must  I  warn  otiiers  not  to 
restore  pomrer  to  equipment  I  am  working 
on? 

(a)  Before  doing  work  on  equipment 
that  is  disconnected  from  the  power 
source,  you  must  place  a  tag  at  the 
location  where  the  power  is 
disconnected.  If  there  is  a  control  panel 
for  the  equipment  in  line  between  the 
equipment  and  the  location  where  the 
power  is  disconnected,  you  also  must 
place  a  tag  on  the  control  panel. 

(b)  Each  tag  or  sign  must  have  words 
stating — 

(1)  That  equipment  is  being  worked 
on; 

(2)  That  power  must  not  be  restored 
or  the  equipment  activated; 

(3)  The  name  of  the  person  who 
placed  the  tag;  and 

(4)  The  name  of  the  person  who 
authorized  the  tag. 


§142.230    Who  may  remove  a  tag 
Indicating  ttMt  power  must  not  be  restored? 

To  remove  a  tag  under  §  142.225.  you 
must  have  the  permission  of — 

(a)  The  person  who  placed  the  tag: 

(b)  That  person's  immediate 
supervisor;  or 

(c)  The  relief  person  of  either 

Noise 

§  1 42.235    What  are  the  requirements  for  a 
noise  level  survey? 

(a)  A  survey  to  determine  the 
maximum  noise  level  during  normal 
operations  must  be  conducted  in  each 
accommodation  space,  working  space, 
or  other  space  routinely  used  by 
personnel.  The  survey  must  be 
conducted  in  accordance  with  ANSI 
Sl.13-1995  and  Sl.36-1990  or  with 
IMO  Resolution  A.468(XII).  and  the 
survey  results  kept  on  the  OCS  unit. 

(b)  A  new  survey  must  be  conducted 
when  the  space  is  substantially 
modified  or  when  equipment  producing 
a  high  level  of  noise  is  added  or 
replaced  in  the  space. 

Ic)  The  initial  sur\'ey  for  an  OCS  unit 
constructed  before  [effective  date  of 
final  rule.l  must  be  completed  by  {date 
one  year  after  effective  date  of  final 
rule). 

§  142.240    What  signs  must  I  post  In 
spaces  with  high-noise  levels? 

(a)  If  tlie  noise  level  throughout  a 
space  is  determined  to  exceed  87  db(A). 
vou  must  post  a  sign  with  the  legend 
"NOISE  HAZ,\RD— HEARING 
PROTECTORS  REQUIRED"  at  eye  level 
at  each  entrance  to  the  space.  You  must 
measure  the  noise  level  as  a  time- 
weighted-average  (TWA)  over  12  hours 
using  a  sound  level  meter  and  an  A- 
weighted  filter  or  an  equivalent  dei'ice. 

(b)  If  the  noise  level  is  determined  to 
exceed  87  db(A)  only  in  a  portion  of  a 
space,  you  may  post  the  sign  within  that 
portion  in  a  location  visible  from  each 
direction  of  access. 

Machine  Guards 

§  1 42.24S    What  are  the  requirements  for 
machine  guards? 

(a)  Except  as  provided  in  $  142.250. 
you  must  guard  all  exposed  rotary, 
reciprocating,  or  other  hazardous  parts 
of  a  machine  to  protect  the  operator  and 
other  personnel  in  the  area  from 
hazards,  such  as  those  created  by 
rotating  parts,  flying  chips,  and  sparks. 
Guards  include,  but  are  not  limited  to. 
barrier  guards,  covers,  rails,  two-hand 
tripping  devices,  and  electronic  safety 
devices. 

(b)  You  must  attach  the  guard  to  the 
machine:  or.  if  having  the  guard 
attached  to  the  machine  would  itself 
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create  a  hazard,  you  must  affix  the  guard 
elsewhere. 

§142.250    Whan  it  ■  guard  not  rtqulrad? 

A  guard  is  not  required  if  it  would 
restrict  or  prevent  the  operation  of  the 
machine  and  a  warning  sign  is 
conspicuously  displayed  in  accordance 
with  S  142,285. 

Equipment  Use  and  Maintenance 

{ 1 42.255    What  are  the  general 
requirements? 

(a)  Alt  equipment,  including 
machinery,  cranes,  derricks,  and 
portable  power  tools  must  be  used  in  a 
safe  manner  and  in  accordance  with  the 
manufacttuer's  recommended  practice, 
unless  otherwise  stated  in  this 
subchapter. 

(b)  All  machinery  and  equipment 
must  be  maintained  in  proper  working 
order,  imless  removed  from  service. 

Slings 

J  142.260    What  ira  the  raqulrwiwnts  for 

•lings? 

(a)  Slings  must  be  used,  inspected, 
repaired,  and  tested  according  to  the 
manu^cturer's  recommendations. 

(b)  Slings  must  be  inspected  visually 
before  each  use. 

(c)  Unsafe,  damaged,  or  defective 
slings  must  be  removed  from  service 
immediately  and  either  tagged  out  or 
destroyed. 

(d)  Slings  must  be  marked  with 
information  showing  their  size,  grade, 
and  rated  capacity. 

Personnel  Transfer  Nets 

§  142.265    How  must  ttwy  tie  used  and 
msintalnsd? 

(a)  Personnel  transfer  nets  must  be 
used  and  maintained  in  accordance 
with  API  RP  54. 

(b)  The  toad  on  a  personnel  transfer 
net  must  not  exceed  the  manufacturer's 
specifications. 

f  1 42,270    How  must  they  t>e  constructed? 

(a)  Personnel  transfer  nets  must  be 
constructed  of  new  material  that  resists 
deterioration  by  ultraviolet  light  or  sea 
water. 

(hj  All  lines  and  other  component 
parts  of  the  nets  must  have  a  minimum 
tensile  strength  of  at  least  six  times  the 
manufacturer's  maximum  rated  toad  for 
each  line  or  other  component  part. 

f  1 42.275    Must  I  Inspect  every  net  before 
••ch  uss?  What  do  I  do  with  a  damaged 
nat? 

(a)  A  personnel  transfer  net  must  Ije 
inspected  visually  before  each  use. 

(d)  If  a  load  bearing  part  of  the  net, 
such  as  a  pick  up  line,  load  line,  or 
lifting  ring,  is  frayed,  damaged,  worn,  or 


corroded,  the  net  must  be  withdrawn 
inunediately  from  service  and 
discarded. 

(c)  If  a  non-load-bearing  part  is  frayed, 
damaged,  worn,  or  corroded,  the  part 
must  be  replaced  before  the  net  is  used 
again.  The  replacement  part  must  be 
equivalent  to  the  original  in  strength, 
material,  and  method  of  construction. 

1142.260    What  are  the  lifting  procaduraa 
for  personnel  transfer  nata? 

When  a  crane  is  being  used  with  a 
persoimel  transfer  net  to  transfer 
personnel  over  water,  personnel  must 
wear  a  Coast  Guard  approved  personal 
floatation  device.  The  crane  operator 
must  not  lift  or  lower  personnel  directly 
over  an  OSC  unit  or  attending  vessel, 
except  to  clear  or  land  personnel. 

Warning  Signs 

{ 1 42.285    What  ara  the  tvaming  sign 
raqulramanta? 

(a)  Tliis  section  applies  to  all  warning 
signs  added  or  replaced  after  [the 
effective  date  of  the  final  rule).  The 
requirements  for  the  use  of  tags  for 
disabled  equipment  are  in  §§  142.225 
and  142.230. 

(b)  Signs  must  be  used  to  alert 
persoimel  and  identify  specific  hazards 
that  might  lead  to  accidental  injury. 

(c)  Signs  warning  personnel  of 
immediate  danger  and  the  need  for 
special  precaution  must  use  the  color 
red. 

(d)  Signs  warning  persoimel  against 
potential  hazards  or  cautioning  against 
an  unsafe  practice  must  use  the  color 
yellow. 

(e)  A  sign  must  be  removed  when  the 
hazard  it  warns  of  is  eliminated. 

(f)  Signs  need  not  be  used  where  tags, 
guarding,  or  other  means  of  protection 
are  used. 

Subpart  D — Confined-Space  Entry 

General 

1142.300    What  la  the  purpose  of  this 
subpart? 

The  purpose  of  this  subpart  is  to 
reduce  the  likelihood  of  personnel 
inadvertently  entering  a  confined  space 
containing  a  hazardous  atmosphere  that 
can  cause  death  or  serious  injury. 

1142.305    What  does  an  Offshore 
Competant  Person  do? 

Under  the  supervision  of  the  person 
in  charge,  an  Offshore  Competent 
Person  identifies  confined  spaces,  tests 
the  atmosphere  in  those  spaces, 
calibrates  equipment  used  to  test  the 
atmosphere,  posts  permits,  records  the 
results  of  calibrations  and  tests,  and 
performs  the  other  functions  assigned  to 


an  Offshore  Competent  Person  under 
this  subpart. 

S 1 42.306  What  do  the  Cartif  lad  Industrial 
Hyglenlst  and  ttta  Cartlflad  Marina  Chemist 
do? 

Under  the  supervision  of  the  person 
in  charge,  the  Certified  Industrial 
Hygienist  and  the  Certified  Marine 
Chemist  may  perform  any  of  the 
functions  im'der  this  subpart  assigned — 

(a)  To  them,  by  name:  or 

(b)  To  an  Offsnore  Competent  Person. 

Entry  Requirements  for  Personnel 

§142.310    Wtwn  may  I  enter  and  work 
within  a  confined  space? 

You  may  enter  and  work  within  a 
confined  space  if — 

(a)  You  are  certified  to  enter  confined 
spaces  under  §  142.362: 

(b)  You  see  a  permit  or  certificate  and, 
if  required,  a  log  under  S  142.335  posted 
at  the  entrance  to  the  space: 

(c)  You  are  wearing  or  using  the 
personnel  protection  equipment 
required  in  the  program  imder  §  142.375 
or  noted  on  the  permit,  certificate,  or 
log; 

Td)  You  follow  the  requirements  noted 
on  the  permit  or  certificate  and  on  the 
log  while  in  the  space:  and 

(e)  You  follow  the  procedures  for 
working  within  confined  spaces  as 
provided  in  your  training  under 
§  142.360  and  in  the  program  under 
§142.375. 

§  1 42.31 1    When  muat  I  leave  a  confined 
space? 

You  must  leave  a  confined  space 
immediately  when — 

(a)  You  experience  a  symptom  that 
you  believe  indicates  that  you  should 
leave  the  space:  or 

(b)  You  notice  the  conditions  in  the 
space  have  changed. 

§142.312    What  do  I  do  H  there  is  no  pennit 
or  certificate  posted? 

If  there  is  no  permit  or  certificate 
posted  at  the  entrance  to  a  confined 
space  or  if  the  permit  or  certificate 
posted  has  expired,  you  may  not  enter 
the  space  until  the  proper  documents 
under  §  142.335  are  posted. 

Steps  Required  Before  Personnel  May 
Enter  the  Space 

f  1 42.31 5    What  steps  must  be  talien  before 
personnel  may  enter  a  confined  space? 

Before  personnel  may  enter  a 
confined  space,  the  following  steps 
must  be  taken: 

(a)  The  space  must  be  prepared,  and 
the  non-atmospheric  hazards  in  the 
space  controlled,  under  S  142.320. 

fb)  The  equipment  used  to  test  the 
atmosphere  in  the  space  must  be 
calibrated  under  §  142.325. 
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(c)  The  atmosphere  in  the  space  must 
be  tested  imder  §  14^.330  from  the 
outside  of  the  space. 

(d)  The  atmosphere  in  the  space  must 
be  tested  under  §  142.332  from  inside  of 
the  space. 

(e)  A  permit  or  certificate  and,  if 
required,  a  log  under  §  142.335  must  be 
posted  at  the  entrance  to  the  space. 

Preparing  a  Space  for  Entry 

§  1 42.320    What  must  be  done  within  the 
space  to  prepare  It  tor  the  entry  of 
personnel? 

Before  persoimel  may  enter  a 
confined  space,  the  following  must  be 
done  to  prepare  the  space: 

(a)  The  space  must  be  isolated  from 
gas,  liquid,  mechanical,  and  electrical 
hazards  by  positive  means,  such  as  by 
locking  out.  disconnecting  pipes,  double 
blocking  and  bleeding,  blocking  moving 
mechanical  parts,  disconnecting  power 
supply  lines,  and  relieving  trapped 
pressure  and  tension  on  springs. 

(b)  The  space  must  be  ventilated 
before  and  during  entry  at  a  sufficient 
volume  and  flow  rate  to  establish  and 
maintain  an  atmosphere  that  meets  the 
"Safe  for  Workers"  designation  under 
§  142.331(a).  If  the  space  can  not  be 
ventilated  to  meet  that  designation,  a 
Certified  Industrial  Hygienist  or  a 
Certified  Marine  Chemist  must  certify 
that  the  atmosphere  in  the  space  meets 
the  "Enter  with  Restrictions" 
designation  under  §  142.331(bJ  and 
specify  the  restrictions,  such  as  the  use 
of  personnel  protection  equipment, 
necessary  for  entry. 

(c)  The  discharge  areas  for  the 
ventilation  system  must  be  tested  to 
ensure  that  there  is  no  buildup  of  toxic 
or  flammable  vapors. 

(d)  Liquid  residues  of  hazardous 
materials  must  be  removed  as 
thoroughly  as  practicable. 

(e)  Workplace  hazards  within  the 
space,  such  as  trip  and  fall  hazards  and 
excessive  heat  and  noise,  and  problems 
with  access  to  and  from  the  space  must 
be  identified  and  controlled. 

(f)  Signs  prohibiting  sources  of 
ignition  or  warning  of  other  hazards 
within  the  space  must  be  posted  at  the 
entrances  to  the  space. 

(g)  Rescue  equipment  must  be  pre- 
positioned  and  readied  for  use,  as 
specified  in  the  program  imder 
§142.375. 

Calibrating  Atmospheric  Testing 
Instruments 

§142.325    When  and  how  muat 
instruments  used  in  testing  be  calibrated? 
(a)  Before  use  in  an  atmospheric  test 
under  this  subpart,  each  instrument  to 
be  used  must  be  calibrated  on  the  day 


of  use.  The  instrument  must  be  re- 
calibrated during  the  test  when 
indicated  by  the  instrument's  reading, 
(b)  The  instrument  must  be  tested  by 
using  a  known  concentration  of  test  gas 
in  a  manner  consistent  with  the 
manufacturer's  recommendations  under 
the  conditions  in  which  the  instrument 
will  be  used. 

§142.326    Who  muat  calibrate  the  testing 
instruments? 

The  individual  under  §§  142.330  and 
142.332  who  will  test  the  atmosphere 
from  outside  and  within  the  confined 
space  must  calibrate  the  testing 
instruments  to  be  used  in  that  test. 

§142.327    What  records  of  tha  calibration 
of  testing  Instruments  must  be  kept? 

(aj  The  owner,  operator,  or  person  in 
charge  must  keep  a  record  of  the 
calibrations  under  §  142.325. 

(b)  The  records  must  be  kept  on  the 
DCS  unit  for  at  least  3  months  and  made 
available  to  the  Coast  Guard  upon 
request. 

(c)  Also,  the  calibration  must  be 
recorded  on  the  permit  or  certificate 
under  §142.335. 

Testing  the  Atmosphere 

§  1 42.330    What  atmospheric  test  must  be 
conducted  from  outside  of  the  confined 
space? 

ta)  The  atmosphere  within  a  confined 
space  must  first  be  tested  from  outside 
of  the  space.  The  test  must  be  conducted 
as  specified  in  the  program  under 
§  142.375  and  include  sampling  at 
varying  heights  within  the  space. 

(b)  The  Offshore  Competent  Person 
may  test  only  for  oxygen,  flammable  gas. 
benzene,  and  hydrogen  sulfide. 

(c)  If  the  Offshore  Competent  Person 
determines  that  the  atmosphere,  or  the 
nature  of  the  work  to  be  conducted, 
indicate  that  toxins  other  than  benzene 
or  hydrogen  sulfide  may  be  present,  a 
Certified  Marine  Chemist  or  Certified 
Industrial  Hygienist  must  test  the  space. 

§  142.331    What  atmoapharic  condKlona 
are  necessary  tar  entry? 

(a]  If  the  outside  test  is  conducted  by 
the  Offshore  Competent  Person  under 

§  142.330(b}.  the  atmosphere  must  meet 
the  "Safe  for  Workers  "  designation 
under  NFT'.^  306,  chapter  2.  section  2- 
3.1,  before  entry  may  be  authorized. 

(b)  If  the  outside  test  is  conducted  by 
a  Certified  Marine  Chemist  or  Certified 
Industrial  Hygienist  under  §  142.330(c), 
the  atmosphere  must  meet  the  "Safe  for 
Workers  "  designation  under  NFPA  306, 
chapter  2.  section  2-3.1.  or  "Enter  with 
Restrictions"  designation  under  NFPA 
306,  chapter  2,  section  2-3.3,  before 
entry  may  be  authorized. 


§142.332    What  taaU  and  axaminahont 
must  be  conducted  from  Inside  of  ttic 
confined  space? 

(a)  Once  the  test  conjiucted  from 
outside  of  the  space  under  §  142.330 

•  indicates  that  the  atmosphere  in  the 
space  meets  the  requirements  of 
§  142.331.  the  space  must  be  tested  from 
the  inside. 

(b)  This  lest  must  be  conducted  by  the 
same  individual  who  conducted  the 
outside  test  under  §  142.330. 

(c)  The  individual  conducting  the  test 
must — (ll  Physically  enter  the  space 
and  again  test  the  atmosphere  to  verif)' 
that  it  meets  the  appropriate  NFPA 
designation  under  §  142.331:  and 

(2)  Visually  examine  all  areas  of  the 
space  and  identify  and  control  potential 
fire  or  other  hazards  within  the  space, 
such  as  liquid  residues  capable  of 
regenerating  vapors  to  hazardous  levels. 

Permits,  Certificates,  and  U>gs 

§142.335    What  type  of  document  must  be 
posted  at  the  entrance  to  the  space? 

(a)  When  tests  under  §§  142.330  and 
142.332  show  that  the  atmosphere  in  the 
confined  space  meets  the  appropriate 
NFPA  designation  under  §  142.331  and 
when  the  space  is  prepared  under 

§  142.320.  the  individual  who 
conducted  the  tests  must  post,  at  each 
entrance  to  the  space,  a  permit  under 
paragraph  (b)  or  a  certificate  under 
paragraph  (c|. 

(b)  If  the  tests  under  §§  142.330  and 
142.332  were  conducted  by  an  Offshore 
Competent  Person  or  a  Certified 
Industrial  Hygienist.  the  document  to  be 
posted  is  a  copy  of  the  Offshore 
Confined-space  Entry  Permit  (Coast 
Guard  Form  CSE)  in  appendix  A  of  this 
subpart,  with  the  information  on  the 
document  relating  to  the  space  filled 
out. 

(c)  If  the  tests  under  §§  142.330  and 
142.332  were  conducted  by  a  Certified 
Marine  Chemist,  the  document  to  be 
posted  is  a  Marine  Chemist's  certificate 
under  NFPA  306.  with  the  information 
on  the  document  relating  to  the  space 
filled  out. 

(d)  If  the  permit  or  certificate  is  more 
than  24  hours  old,  a  log  must  be  posted 
next  to  the  permit  or  certificate.  'The  log 
must  identify  the  space  and  contain  the 
following: 

(1)  The  name  of  the  OCS  unit. 

(2)  The  time.  date,  results  of  each 
subsequent  test  imder  §  142.340  and  the 
name  of  person  conducting  the  test. 

(3)  A  description  of  the  operations 
performed  by  personnel  in  the  space 
since  the  previous  test,  such  as  cleaning 
and  hot  work. 

(4)  Additional  instructions,  as  needed. 

(e)  The  dociunents  posted  imder  this 
section  must  remain  posted  until  the 
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work  to  be  done  in  the  space  is  finished 
or  the  permit  or  certificate  expires, 
whichever  occurs  first. 

§142.336    What  happens  when  a  permit  or 
certificate  expires  or  is  no  longer  posted? 

[a)  When  the  pennit  or  certificate 
expires  or  is  removed  under 

S  142.335(b),  the  owner,  operator,  or 
person  in  charge  must  keep  a  copy  of 
the  dociunent  and  corresponding  log  for 
3  months. 

(b)  These  doctiments  must  be  made 
available  to  the  Coast  Guard  upon 
request. 

Subsequent  Testing 

1 1 42.340    What  is  required  to  maintain  the 
certificate  or  permit? 

(a)  The  atmosphere  in  the  space  must 
be  le-tested  and  the  space  re-examined 
at  least  once  every  24  hours.  More 
frequent  testing  and  examining  may  be 
necessary  depending  upon  factors,  such 
as  potential  hazards,  temperature  and 
cleanliness  of  the  space,  type  of  work 
being  done  in  the  space,  and  frequency 
of  work  breaks. 

(b)  The  Offshore  Competent  Person 
must  repeat  the  tests  and  examinations 
under  §  142.330  and  §  142.332. 
including  physically  entering  the  space 
to  verify  that  conditions  have  not 
changed. 

(c)  An  Offshore  Competent  Person 
may  conduct  the  tests  and  examinations 
under  this  section,  even  if  the  permit  or 
certificate  was  issued  by  a  Certified 
Marine  Chemist  or  a  Certified  Industrial 
Hygienist. 

(d)  If  the  original  document  posted  is 
a  Certified  Marine  Chemist's  certificate 
and  the  certificate  states  that  certain 
tests  need  not  be  repeated,  those  tests 
are  not  required. 

(e)  The  results  of  tests  under  this 
section  must  be  recorded  on  the  log 
posted  under  §  142.335  at  each  entrance 
to  the  space. 

When  Conditions  in  the  Space  Change 

§  1 42.345    What  it  conditions  change  while 
I'm  In  the  space? 

(a)  You  must  leave  the  space  when 
conditions  that  could  affect  the 
atmosphere  change,  such  as  a  failure  of 
the  ventilation  or  the  introduction  of 
hazardous  substances  into  the  space. 

(b)  Before  you  may  re-enter  the  space. 
it  must  be  re-tested  under  §§  142.330 
and  142.332  and  a  new  permit  or 
certificate  posted  under  S  142.335. 

Restrictions  on  Equipment  and  Work 

§  1 42  J50    What  are  the  restrictlona  on 
equipment  used  In  a  confined  space? 

la)  All  equipment  in  the  confined 
space  capable  of  generating  a  static 
electricity  discharge  must  be  bonded. 


(b)  All  fans  in  the  space  must  have 
non-sparking  blades. 

(c)  All  lighting  and  electrical 
equipment  in  the  space  must  be 
explosion  proof. 

§142.351     Wtwn  may  I  perform  hot  work 
within  a  confined  space? 

(a)  If  you  perform  hot  work  in  one  of 
the  following  areas,  you  may  do  so  only 
to  the  extent  authorized  b>'  a  Certified 
Marine  Chemist  under  the  provisions  of 
NFPA306: 

(1)  In  a  fuel  or  cargo  tank. 

(2)  On  the  boundary  of  a  fuel  or  cargo 
tank. 

(3)  On  the  boimdary  of  spaces 
adjacent  to  a  tank  carrying  a  Grade  A, 
B.  or  C  flammable  liquid. 

(4)  On  pipelines,  heating  coils, 
pumps,  fittings,  or  other  appurtenances 
connected  to  fuel  or  cargo  tanks. 

(b)  If  a  Certified  Marine  Chemist  is  not 
available,  a  person  authorized  by  the 
OCMl  may  conduct  the  necessary  tetts 
and  inspections  in  accordance  with 
NFPA  306  and  authorize  the  hot  work. 

(c)  Hot  work  conducted  in  spaces 
other  than  those  listed  in  paragraph  (a) 
of  this  section  may  be  regulated  by  the 
Mineral  Management  Service  under  30 
CFR  250.52  and  must  meet  those 
requirements  as  applicable. 

§  142.352    What  is  required  to  maintain  the 
Marine  Ctiemlst's  Certificate  tor  hot  work? 

(a)  If  hot  work  under  §  142.351(a)  does 
not  begin  within  24  hours  after  the 
Marine  Chemist's  Certificate  is  issued, 
the  Offshore  Competent  Person  must 
maintain  the  Certificate  under  NFPA 
306.  paragraph  2-6. 

(b)  The  results  of  the  tests  and 
inspections  under  paragraph  (a)  of  this 
section  must  be  recorded  on  the  log 
under  §  142.335(d). 

Testing  and  Protective  Equipment 

§142.355    What  equipment  must  be 
provided? 

(a)  The  owner  or  operator  must  ensure 
that  all  equipment  needed  to  protect 
personnel  in  a  confined  space  and  to 
determine  and  control  the  hazards 
within  and  affecting  the  confined  space 
is  provided. 

(b)  The  equipment  may  vary 
depending  on  the  particular  space  and 
may  include — 

(1)  Testing  and  monitoring 
instruments; 

(2)  Ventilating  equipment: 

(3)  Communications  equipment; 

(4)  Personal  protective  equipment; 

(5)  Lighting  equipment: 

(6)  Barriers  and  shields: 

(7)  Equipment  to  provide  access  to 
and  &om  the  space,  such  as  a  ladder; 

(8)  Rescue  equipment;  and 


(9)  Emergency  medical  equipment. 

Personnel  Training 

1 142.360    What  training  must  I  havt? 

The  person  in  charge  must  ensure  that 
all  personnel  who  enter  confined  spaces 
are  trained  how  to — 

(a)  Safely  perform  all  duties  required 
by  this  subpart,  by  the  program  under 

§  142.375,  and  by  a  permit  or  certificate 
under  §  142.335; 

(b)  Recognize  a  confined  space  and 
how  it  can  produce  a  dangerous 
atmosphere: 

(c)  Anticipate  the  hazards  of  entering 
and  working  within  a  confined  space; 

(d)  Determine  what  personal 
protective  equipment  is  needed  and 
how  to  use  it; 

(e)  Recognize  the  physical  signs  of 
exposure  to  a  dangerous  atmosphere; 

(f)  Control  hazards  in  the  space:  and 

(g)  Know  when  to  evacuate  the  space. 

§142.361     When  must  I  receive  the 
training? 

(a)  You  must  receive  the  training 
under  §  142.360  before  you  are  allowed 
to  enter  a  confined  space. 

(b)  If  the  operations  or  duties  that  you 
were  trained  for  under  §  142.360 
change,  you  must  be  trained  in  the  areas 
under  §  142.360  that  relate  to  your  new 
operations  or  duties. 

}  1 42.362    How  can  I  show  that  I  have  been 
trained? 

(a)  Before  you  may  enter  a  confined 
space,  you  roust  have  a  certificate  under 
this  section. 

(b)  When  you  successfully  complete 
the  training  under  §  142.360.  the  owner, 
operator,  or  person  in  charge  must  issue 
a  certificate  to  you  certifying  that  you 
successfully  completed  the  training. 

(c)  The  certificate  must  contain  your 
name,  the  name  and  title  of  the  person 
who  issued  the  certificate  under 
paragraph  (b)  of  this  section,  and  the 
date  of  the  certification. 

(d)  The  certificate  must  be  kept  on  the 
OCS  unit  and  made  available  for 
inspection  by  the  Coast  Guard. 

Rescue  Team 

§142.365    How  are  rescue  operations 
conducted? 

(a)  The  owner,  operator,  or  person  in 
charge  must  ensure  that  a  team  is 
established  to  rescue  personnel  from 
confined  spaces  and  provide  emergency 
medical  attention. 

(b)  The  rescue  team  must  be  located 
on  the  OCS  unit  and  be  available  for 
emergency  response  while  personnel  are 
in  a  confined  space. 

(c)  The  team  must  follow  the  rescue 
and  medical  procedures  in  the  confined- 
space  entry  program  under  §  142.375. 


(d)  In  determining  the  qualifications 
of  the  team  and  the  equipment  they  will 
need,  the  owner,  operator,  or  person  in 
charge  must  consider  the  tj'pe  of 
confined  spaces  that  will  be 
encountered,  the  nature  of  the  particular 
hazards  in  those  spaces,  and  the  type  of 
work  to  be  conducted  in  them. 

§142.366    What  additional  training  is 
required  for  rescue  team  members? 

(a)  The  owner,  operator,  and  person  in 
charge  must  ensure  that,  in  addition  to 
the  trainmg  under  §  142.360,  each 
member  of  the  rescue  team  is  trained  to 
use  the  personal  protective,  rescue,  and 
medical  equipment  needed  to  perform 
their  functions  as  part  of  the  team. 

(b)  Each  member  must  have  a  current 
Emergency  Response  Certificate  and  a 
Cardio-Pulmonary  Resuscitation  (CPR) 
for  the  Professional  Rescuers  Certificate 
from  the  American  Red  Cross  or  the 
equivalent  certificates. 

(c)  At  least  one  member  must  have  a 
current  registration  with  the  National 
Registry  of  Emergency  Medical 
Technicians  (EMT)  at  the  EMT- 
Intermediate  level. 

(d)  Members  must  practice  their 
functions  as  part  of  the  team  at  least 
once  every  12  months,  unless  the  team 
performs  an  actual  rescue  during  that 
12-month  period.  The  practice  must  use 
maimequins,  rescue  equipment,  and  a 
confined  space  to  closely  approximate 
an  actual  rescue. 

Of&hore  Competent  Person 

§  142.370  What  education,  training,  and 
experience  must  an  Offshore  Competent 
Person  have? 

An  Offshore  Competent  Person  must 
have  the  following  education,  training, 
and  experience: 

(a)  Have  completed  the  following 
courses  at  an  accredited  college  or 
university: 

(1)  Two  semesters  or  three  quarters  of 
general  chemistry. 

(2)  Two  semesters  or  three  quarters  of 
organic  chemistry  with  laboratory 
training. 

(3)  Chie  course  in  analytical  methods 
with  laboratory  training. 

(4)  One  course  in  industrial  hygiene 
sampling  and  analysis  involving  hands- 
on  use  of  testing  instruments. 

(b)  Have  completed  a  course  or 
seminar  on  confined -space  entry  with 
hands-on  calibration  and  the  use  of 
testing  instruments  and  scenarios  that 
simulate  confined  spaces  that  will  be 
encountered. 

(c)  Have  at  least  3  years  of  experience 
in  the  offshore  oil  and  gas  industry, 
with  at  least  2  years  of  active 
involvement  in  an  offshore  safety 
program. 


(d)  Have,  within  the  past  6  months, 
conducted  a  confined-space  enlr>'  test 
offshore  or  received  training  in 
conducting  such  a  test 

§  1 42.371     What  abilities  and  knowledge 
must  an  Ottshora  Competent  Person  have? 

(a)  An  Offshore  Competent  Person 
must  be  able  to — 

(1)  Interpret  and  apply  the  confined- 
space  entry  program  under  §  142.375. 
the  regulations  in  this  subpart,  and  the 
standards  in  NFPA  306: 

(2)  Recognize  the  confined  spaces  on 
the  faciliti,'  or  unit; 

(3)  Identify  the  particular  hazards  and 
their  sources  associated  with  each 
confined  space  on  the  facility  or  unit 
and  with  the  work  conducted  within 
that  space: 

(4)  Select  and  apply  the  appropriate 
engineering  or  administrative  controls, 
such  as  ventilation  equipment,  lock  out 
procedures,  safe  work  practices,  and 
personal  protective  equipment; 

(5)  Select,  calibrate,  use.  and  maintain 
the  testing  instruments  for  confined- 
space  entry: 

(6)  Interpret  the  results  of  tests  under 
this  subpart; 

(7)  Determine  when  a  Certified 
Marine  Chemist  orCertified  Industrial 
Hygienist  is  needed; 

(8)  Complete  a  pennit  and  log  under 
§142.335: 

(9)  Monitor  the  work  authorized  by 
the  permit  and  conditions  in  the  space 
while  that  work  is  going  on:  and 

(10)  Maintain  the  records  required  by 
this  subpart. 

(b)  The  Offshore  Competent  Person 
also  must  have  a  knowledge  of — 

(1)  The  configuration  of  the  OCS  unit, 
including  its  structure,  pipe  systems, 
arrangement  of  spaces,  and 
nomenclature;  and 

(2)  The  operations  on  the  OCS  imit 
and  how  they  affect  safe  confined-space 
entry. 

§  1 42.372    Who  certifies  the  Offshore 
Competent  Person,  what  must  the 
certificate  contain,  and  wtiere  must  it  be 
kept? 

(a)  If  a  person  meets  the  requirements 
of  §S  142.370  and  142.311,  the  owner  or 
operator  may  certify  that  person  as  an 
Offshore  Competent  Person. 

(b)  The  certification  must  be  in 
writing  and  contain  the  name  of  the 
person  being  certified,  the  name  and 
title  of  the  person  who  issued  the 
certificate  under  paragraph  (a)  of  this 
section,  and  the  date  of  the  certification. 
It  also  must  state  that  the  person  being 
certified  meets  the  requirements  of 
§§142.370  and  142.371. 

(c)  The  certification  must  be  kept  on 
the  OCS  unit  where  the  person  is 


working  and  made  available  for 
inspection  by  the  Coast  Guard 

§142.373    What  refresher  training  must  the 
Offstwre  Competent  Person  hava? 

The  Offshore  Competent  Person  must 
have  annual  refresher  training  that 
reviews  confined-space  entry 
procedures  and  precautions,  provides 
hands-on  experience  with  new 
instrumentation,  and  identifies  new- 
regulations  and  standards  concerning 
confined-space  entr>'  and  exposure 
levels. 

Program  for  Confined-Space  Entry 

§  1 42.375    What  type  of  confined-space 
entry  program  is  required? 

(a)  The  owner  and  operator  must 
ensure  that  a  written  program  is 
maintained  on  the  OCS  unit  that 
explains  how  tests,  training,  rescues, 
and  other  matters  related  to  confined- 
space  entr>'  are  to  be  carried  out.  The 
program  is  intended  to  supplement  the 
requirements  in  this  subpart  and  must 
not  conflict  with  these  requirements. 

(b)  The  program  must  contain  at  least 
the  following: 

(1)  A  list  of  all  confined  spaces  on  the 
OCS  unit  and  the  hazards  associated 
with  each  space. 

(2)  A  description  of  duties  and 
training  requirements  of — 

(i)  The  person  in  charge: 
(ii)  The  Offshore  Competent  Person: 
(iii)  Personnel  who  work  within 
confined  spaces:  and 
(iv)  The  rescue  team. 

(3)  A  description  of  all  personal 
protective  equipment  required  for 
confined-space  entry  and  how  and 
when  it  is  to  be  used. 

(4)  A  description  of  atmospheric 
testing  instruments  by  type,  model,  and 
capabilities. 

(5)  The  procedure  for  calibrating 
atmospheric  testing  instruments  and 
interpreting  and  recording  the  results  of 
the  calibrations. 

(6)  The  procedures  for  conducting 
atmospheric  tests  under  §§  142.330. 
142.332, 142.340.  and  142.352. 

(7)  The  procedures  and  signals  used 
to  evacuate  a  space. 

(8)  A  description  of  the  methods  used 
to  prevent  unauthorized  entr>'. 

(9)  The  procedure  to  follow  if  a 
permit,  certificate,  or  log  under 

§  142.335  is  missing. 

(10)  The  procedures  for  conducting 
rescue  operations  and  the  methods  for 
keeping  the  rescue  team  ready  to 
respond. 

(1 1)  A  list  of  the  medical  services  that 
must  be  available  during  confined-space 
entr>'. 
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Appendix  A  to  Part  142,  Subpart  D 
Coast  Guaid  Form  CSE:  OFFSHORE  CONFINED-SPACE  ENTRY  PERMIT 


MU.>Jt, 


-TnTsrasr 


Tssssrsfnaiscinr 


OAk«<Cii.rMtaP<r>a«C<niUUMiUn;^«y« 


SfanfLooS 


Date:. 
Date:. 


rune: 
Time: 


Pre-entry  Preparations:  (Completed  by  OtTsliore  Competent  Person  or  Certified  Industrial  Hygienist  and  Reviewed  by 
Facility  Person  in  Charge) 


Q  Space  thoroughly  ventilated 

O  Space  cleaned  as  needed 

n  Access  and  egress  arrangements  arc  adequate 

D  Airangemenis  made  for  continuous  ventilation 

G  Lighting  is  adequate 

D  Other  physical  hazards  are  adequately  controlled: 

□  Heat  Stress  D  Noise 

□  Other. 


□  Space  has  been  isolated 

□  Testing  instruments  calibrated 

Q  Space  tested  (complete  results  section  below.) 

n  Arrangements  made  for  frequent  atmospheric  checks 


□  Energy  (refer  to  company  lock  out  program) 

□  Other 


□  Attendant  at  entrance  is  designated  and  ready 

□  All  equipment  inspected  and  in  good  condition 


□  Rescue  and  resuscitation  team  &  equip  are  ready 

□  Communication  system  tested  and  ready 

□  All  personnel  properly  clothed  and  equipped 

□  Pre  entry  brief  held  with  all  entrants,  attendant,  rescue  team,  offshore  competent  person,  and  person  in  charge 

□  Emergency  and  evacuation  procedures  established  and  understood  by  all  persons  involved 

Tests  Performed:  Rcaaks:  Reqnircmenls: 

□  Oxygen  (Oj)  >I9  5%,  <22% 

□  Rammability  (LEL)  •  <  10*  of  the  LEL 


D  Toxicity  (Specify) . 
G  Toxicity  (Specify) . 

□  Toxicity  (Specify) . 

□  Toxicity  (Specify)  _ 

□  Toxicity  (Specify) . 

□  Toxicity  (Specify) . 


.  (Specify) 
.  (Specify) 
.  (Specify) 
.  (Specify) 
.  (Specify) 
.  (Specify) 


Additional  Requirements  or  Precautions  Required  Duriag  Entry: 


Work  to  be  Completed  During  Entry: 


This  space  meets  the  "Safe  for  Workers"  criteria  contained  in  NFPA  306,  Contmi  of  Gas  Hazards.  Authorized  employees 
may  enter  ^is  space  to  coaduct  work  the  wort  described  on  this  permit,  using  the  precautions  described  mllmjcnn|L 


Ni^  (Tri^«<l.  OH^T  C^Mrti^  ftiw 


LlHMl<M«BB.fgliP-MC»Hg__. 

i 
SlimWT  rr—i-'t— ' 


See  Offshore  Competent  Person's  Log  for  Results  of  Subsequent  Atmospheric  Tests. 

THIS  PERMIT  IS  RENDERED  INVALID  IF  ANY  CONDITION  NOTED  ON  THE  PERMIT  CHANGES. 
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Subpart  E— Hazardous  Material  on 
Fixed  or  Floating  Facilities 

$142,400    What  Is  the  purpose  of  this 
subpart? 

The  purpose  of  this  subpart  is  to 
ensure  that  all  personnel  on  a  fixed  or 
floating  facility  are  made  aware  of  what 
materials  on  the  facility  are  hazardous 
and  what  the  hazards  associated  with 
their  use.  handling,  storage,  and 
intermingling  are. 

$  142.405    Who  does  this  subpart  apply  to? 

This  subpart  applies  to  all  persons 
who  work  on  a  fixed  or  floating  facility. 

Hazard  Conuntmication  Program 

$142,410    What  must  the  hazard 
communication  program  contain? 

(a)  Each  fixed  or  floating  facility  must 
have  a  hazard  communication  program 
(HO")  available  for  the  training  of,  and 
review  by,  all  personnel  on  the  facility. 

(b)  The  program  must  be  in  writing 
and  describe  or  Include — 

(1)  Each  hazardous  material  on  the 
facility: 

(2)  The  potential  hazards  of  the 
material; 

(3)  The  material's  intended  use  on  the 
facility; 

(4)  The  methods  for  handling  and 
storing  the  material; 

(5)  The  protective  measures  and 
equipment  to  be  used  to  avoid 
hazardous  exposure; 

(6)  The  labeling,  marking,  or  tagging 
of  the  material; 

(7)  The  special  precautions,  such  as 
lockout  and  tagout  under  §§  142.220 
and  142.225.  that  should  be  emphasized 
when  working  aroimd  the  material; 

(8)  Information  and  training  required 
for  persoimel  onboard  the  facility;  and 

(9)  A  material  safety  data  sheet 
(MSDSJ  for  the  material. 

(c)  The  information  on  a  material 
safety  data  sheet  on  the  material  may  be 
used  as  a  substitute  for  items  in 
paragraph  (b)  that  are  addressed  in  the 
sheet. 

(d)  The  program  must  be 
supplemented  as  necessary  to  address 
each  hazardous  material  newly 
introduced  on  the  facility 

$142,415    What  is  the  hazard 
communication  program  used  tor? 

(a)  The  person  in  charge  must  ensure 
that,  before  a  person  is  allowed  to  work 
at  the  facility — 

(1)  A  copy  of  the  hazard 
communication  program  is  made 
available  to  the  person;  and  (2)  The 
person  is  trained  in  the  information 
contained  In  the  program. 


(b)  The  training  must  be 
supplemented  to  address  each 
hazardous  material  newly 

introduced  on  the  facilitv. 

$  1 42.420    Must  I  maKe  the  material  safety 
data  sheets  available  to  all  personnel? 

(a)  The  person  in  charge  must  ensure 
that  a  material  safety  data  sheet  (MSDS) 
for  each  hazardous  material  on  the  fixed 
or  floating  facility  is  made  available  to 
all  personnel  on  the  facility. 

(b)  Each  MSDS  must  contain  at  least 
information  on  the  use.  proper  storage, 
potential  hazards,  and  appropriate 
protective  measures  to  be  taken  when 
exposed  to  or  handling  the  material. 

$  142.425     How  must  I  label,  tag.  and  mark 
a  container  of  hazardous  material? 

You  must  label,  tag.  or  mark  each 
container  of  hazardous  material  with  the 
identity  of  the  hazardous  material  and 
the  appropriate  physical  and  health 
hazard  warnings.  'The  only  exception  is 
for  portable  containers  for  transferring  a 
hazardous  material  from  a  labeled 
container  to  the  work  site  for  immediate 
use  by  the  person  who  performs  the 
transfer. 

PART  14»-OUTER  CONTINENTAL 
SHELF  ACTIVITIES:  FIXED  FACILITIES 

Sut>part  A — Ganaral 

Sec. 

343.1     What  does  this  part  apply  to? 

143.5     Where  can  I  find  the  definition  of  a 

term  used  in  this  part? 
143.10    Where  can  I  get  a  copy  of  a 

publication  referenced  in  this  part? 
143.15     Where  can  I  find  the  workplace 

safety  and  health  requirements? 
143.20    Can  I  obtain  an  exemption  from 

requirements  in  this  subchapter  during 

the  construction  or  erection  phase  of  a 

fixed  facility? 
143.25     What  (jDast  Guard  acceptance  of 

lifesaving  arrangements  do  I  need  during 

a  fixed  facility's  construction  or  erection 

or  whenever  arrangements  are  modified? 
143.30    How  may  1  request  the  use  of 

alternate  equipment  or  procedures  for 

those  required  in  this  sutichapter? 
143.35    When  is  Coast  Guard  Headquarters 

approval  of  alternate  equipment  or 

procedures  required? 
143.40    When  may  the  OCMl  nol  allow  the 

use  of  alternate  lifesaving  equipment? 
143.45     Can  i  get  the  Coast  Guard  to  accept 

8  novel  lifesaving  appliance? 

Subpart  B — Operational  Requirements  lor 

All  Fixed  Facilities 

143.100    Who  designates  the  person  in 

charge  of  a  fixed  facility? 
143.105    What  information  must  1  send  the 

Coast  Guard  before  installing  a  new  fixed 

facility? 
143.110    When  is  a  notice  of  casualty 

required  and  what  must  it  contain? 


143.115     When  must  I  submit  a  written 

report  of  casualty  and  what  must  it 

contain? 
143.120    How  must  I  report  a  diving-related 

casualty? 
143.125    How  must  I  report  a  pollution 

incident? 
143.130    What  are  the  restrictions  on  the  use 

and  storage  of  firearms  or  ammuniUon? 
143.135     Wiial  are  the  requirements  for  the 

stowage  and  dispensing  of  medication? 

Subpart  C— Additional  Operational 
RequiremenU  for  Manned  Fixed  Facilities 
143.200    What  does  ttiis  subpart  apply  to? 
143.205     Who  must  ensure  compliance  with 

the  requirements  of  this  subpart? 
143.210    What  are  the  signals  for  calling 

persons  to  their  muster  stations  or  for 

abandoning  the  facility? 
143.215     What  are  the  requirements  for  the 

assignment  of  muster  stations? 
143.220    What  are  the  requirements  for  the 

assignment  of  and  instruction  on 

emergencv-  duties? 
143.225    What  are  the  requirements  for 

assignment  to  a  survival  craft? 
143.230    Whet  are  the  requirements  for  a 

station  bill  (muster  list)? 
143  235    What  documents  must  1  post? 

Subpart  0— emergency  Evacuation  Plans 
for  Manned  Fixed  Facilities 

143.300    What  does  this  subpart  apply  to? 
143.305    Who  must  ensure  compliance  with 

the  requirements  of  this  subpart? 
143.310    Who  must  develop  the  EEP  and' 

wiiat  must  it  contain? 
143.315    May  an  EEP  apply  to  more  than 

one  OCS  unit? 
143.320    How  is  the  EEP  reviewed? 
143.325    What  are  the  requirements  for 

subsequent  reviews  of  and  revisions  to 

the  EEP? 
143.330    What  are  the  responsibilities  of  the 

operator? 

Subpart  E— Drills  on  Fixed  FacilltiM 

143  400     WTial  does  this  subpart  apply  lo? 

143.405     Who  must  ensure  compliance  with 
the  requirements  of  this  subpart? 

143.410  i^ow  must  I  conduct  emergence- 
drills? 

143.415    How  must  I  report  emetgenc)' 
drills? 

143.420    What  are  the  requirsnwnis  for  fire 
drills? 

143.425     What  are  the  requirements  for 
abandonment  drills? 

143.430  When  and  how  must  I  conduct 
emergencv-  evacuation  drills? 

143.435  How  must  I  operate  equipment 
during  drills  that  involve  operational 
testing  of  emergency  equipment? 

Subpart  F — Ontxiard  Training  and 
Instruction  lor  Fixed  Facilities 

143.500     What  does  this  subpart  apply  to? 
143.505    Who  must  ensure  compliance  with 

the  requirements  of  this  subpart? 
143.510    What  instruction  and  training  is 

required  and  when  must  it  be  given? 
143.515     What  optional  methods  may  I  use 

for  instruction  or  training  instead  of  that 

required  under  $  143.510? 
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Subpart  G — Maintenance  and  Repair  of 

Lifesaving,  Flre-Rghting,  and  Other 

Emergency  Equipment  on  Manned  Fixed 

Facilities 

143.600    What  does  this  subpart  do? 

143.605    Who  must  ensure  compliance  with 

the  requirements  of  this  subpart? 
143.610    What  are  the  general  maintenance 

requirements  for  emergency  equipment? 
143.615    What  are  the  maintenance  and 

repair  requiremenia  for  lifesaving 

equipment? 
143.620    What  are  the  maintenance 

requirements  for  survival  crafl  falls? 
143.625    When  roust  1  service  and  examine 

lifeboat  and  rescue  boat  launching 

appliances? 
143.630    When  must  I  service  and  examine 

lifeboat  and  rescue  boat  release  gear? 
143.635    When  must  1  service  inflatable 

lifesaving  appliances  and  marine 

evacuation  systems? 
143.640    How  must  I  service  inflatable 

lifesaving  appUances? 
143.G45    What  are  the  maintenance  and 

repair  requirements  for  inflatable  rescue 

boats? 

Subpart  H — Tests  and  Inspections  of 
Lifesaving.  Fire- fighting,  and  Other 
Emergency  Equipment  for  Manned  Fixed 
Factime* 

143.700    What  does  this  subpart  apply  to? 
143.705    Who  must  ensure  compliance  with 
the  requirements  of  this  subpart? 

OperationaJ  Test 

t43.7i0    How  must  equipment  being  tested 

be  operated? 
143.715    What  are  the  operational  testing 

requirements  for  lifeboat  and  rescue  boat 

release  gear? 

Lifesaving  Equipment 

143.720    What  are  the>veekly  tests  and 

inspections? 
143.725    What  are  the  monthly  tests  and 

inspections? 
143.730    What  are  the  annual  tests  and 

inspections? 

Lifeboats,  Davit-Launched  Life  Rafts,  and 
Rescue  Boats 

143.735    What  are  the  requirements  for 
installation  weight-testing  of  new  and 
relocated  craft? 

143.740    What  are  the  periodic  requirements 
for  weight-testing? 

143.745     How  are  weight  tests  supervisad? 

Fire-Fighting  Equipment 

143.750    When  must  they  be  tested  and 

inspected? 
143.755    What  records  are  required? 

Other  Equipment 

143.760    What  are  the  requirements  for 

emergency  lighting  and  power  systems? 
143.765    What  are  (he  inspection 

requirements  for  work  vests? 

Subpart  I — Ufasavtng  EquipnMnt  on 

Manned  Rxad  Faclimaa 

143.aoo    What  does  this  subpart  do? 
143.805    Who  must  ensure  compliance  with 
the  requirements  of  this  subpart? 


143.B10    What  are  the  requirements  for 
lifesaving  equipment  on  the  facility  on 
[Insert  date  one  day  before  ihe  effective 
date  of  the  fmal  rule.]? 

143. B15     May  a  lifeboat  built  on  or  before 
[Insert  date  one  day  before  the  effective 
date  of  the  final  rule.)  that  has  a  self- 
righting  capability  and  an  on-load/ofT- 
load  release  mechanism  be  used  on  any 
manned  fixed  facility? 

143.820    What  are  the  requirements  for 
replacing  survival  craft,  rescue  boats, 
and  their  davits  and  winches  that  were 
on  the  facility  on  or  before  [Inseri  date 
one  day  before  the  effective  date  of  the 
final  rule.]? 

143.825  What  survival  craft  and  rescue 
boats  may  be  used  on  a  facility? 

143.826  What  type  and  how  many  survival 
craft  and  rescue  boats  must  a  facility 
have? 

143.827  When  must  facilities  installed  on 
the  QCS  on  or  before  [Insert  date  one  day 
before  the  effective  date  of  the  final  rule] 
have  survival  craft  and  rescue  boats? 

143.828  What  are  the  survival  craft 
requirements  for  temporary  personnel? 

143.830  What  are  the  requirements  for 
lifeboats? 

143.831  What  are  the  requirements  for  free- 
fall  lifeboats? 

143.832  What  are  the  requirements  for 
inflatable  life  rafts? 

143.833  What  are  the  requirements  for  rigid 
life  rafts? 

143.834  What  are  the  requirements  for 
marine  evactiation  systems? 

143.835  What  are  the  requirements  for  life 
floats? 

143.836  What  are  the  launching  and 
recovery  requirements  for  lifeboats? 

143.837  What  are  the  launching  equipment 
requirements  for  inflatable  life  rafts  and 
rigid  life  rafts? 

143.840  How  must  survival  craft  be 
arranged? 

143.841  What  are  the  approval  and  stowage 
requirements  for  rescue  boats? 

143.842  What  embarkation,  launching,  and 
recovery  arrangements  must  rescue  boats 
meet? 

143.845  What  are  the  requirements  for 
lifejackets? 

143.846  How  and  where  must  lifejackets  be 
stowed? 

143.847  Must  every  person  on  the  facility 
have  a  lifefacket? 

143.848  What  additional  life}ackets  must  I 
have? 

143.850  What  are  the  requirements  for  ring 
life  buoys? 

143.851  How  many  ring  life  buoys  must  be 
on  each  facility? 

143.652    Where  must  I  locate  ring  life  buoys 

and  how  must  I  stow  them? 
143.855    What  are  the  requirements  for  first 

aid  kits? 
143.660    What  are  the  requirements  for 

litters? 
143.665    What  emergency  communications 

equipment  must  be  on  a  manned  fixed 

facility? 
143.870    What  are  the  immersion  suit 

requirements? 
143.875    What  are  the  approval 

requirements  for  work  vests? 


143.876  How  must  1  stow  work  vests? 

143.877  How  must  I  mark  work  vests? 

143.878  When  may  I  substitute  a  work  vest 
for  a  lifeJBcket? 

143.880  What  are  the  requirements  for 
hybrid  personal  flotation  devices? 

143.881  What  are  the  requirements  for 
inflatable  lifejackets? 

143.685    What  are  the  marking  requirements 
for  lifesaving  equipment? 

Subpart  J — Lifesaving  Equipment  on 
Unnuinned  Fixed  Facilities 
143.900    What  does  this  subpart  apply  to? 
143.905    Who  must  ensure  compliance  with 

the  requirements  of  this  subpart? 
143.910    When  are  people  prohibited  &om 

being  on  a  facility? 
143.915    What  are  the  requirements  for 

lifeiackets? 
143.920    What  are  the  requirements  for  ring 

life  buoys? 
143.925     What  are  the  requirements  for 

immersion  suits? 

Subpart  K — Fir»-figtitlng  and  Fire-protaction 
Equipntent  for  Fixed  Facilities 

143.1000    What  does  this  subpart  apply  to? 
143.1005    Who  must  ensiu^  compliance 

with  the  requirements  of  this  subpart? 
143.1010    What  equipment  must  be 

approved  by  the  Coast  Guard? 
143.1015    Can  i  use  fire-fighting  equipment 

for  which  there  is  no  Coast  Guard 

standard? 
143.1020    How  are  fire  extinguishers 

classified? 

143.1025  What  are  the  approval 
requirements  for  a  fire  extinguisher? 

143.1026  Must  fire  extinguishers  be  on  the 
facility  at  all  times? 

143.1027  What  are  the  name  plate 
requirements  for  a  fire  extinguisher? 

143.1028  What  are  the  maintenance 
requirements  for  a  fire  extinguisher? 

143.1029  How  manv  fire  extinguishers  do  I 
need? 

143.1030  Where  must  a  semiporiable  fire 
extinguisher  be  located? 

143.1035    What  are  the  requirements  for 

fireman's  outfits? 
143.1040    How  many  fire  axes  do  1  need? 
143.1045    On  a  manned  fixed  facility,  what 

spaces  require  a  fixed  fire  extinguishing 

system? 
143.1050    What  are  the  requirements  for  a 

fire  detection  and  alarm  system? 
143.1055     What  are  the  requirements  for  a 

fire  main  on  a  manned  fixed  facility? 

143.1060  What  fire-fighting  equipment 
must  a  helicopter  landing  deck  on  a 
maimed  fixed  facility  have? 

143.1061  What  fire- protection  system  must 
a  helicopter  fueling  facility  have? 

143.1062  Can  the  water  supply  for  the 
helicopter  deck  fire-protection  system  be 
part  of  the  MMS  firewater  system? 

143.1063  Does  an  existing  helicopter  deck 
fire-protection  system  have  to  be  Coast 
Guard  approved? 

Subpart  L — Systsfns  Rra  Protection  for 
Flxad  FacHftias 

143.1100    What  does  this  subpart  apply  to? 
143.1105    What  doesn't  this  subpart  apply 
to? 


143.1110    Who  must  ensure  compliance 

with  the  requirements  of  this  subpart? 
143.1115    What  are  the  requirements  for 

systems  fire  protection  in 

accommodation  spaces  and  modules? 
143.1120     What  allornative  systems  fire 

protection  requirements  may  I  meet? 
143.1 125    How  must  accommodation  spaces 

and  modules  be  designed  and  located  to 

protect  personnel  in  case  of  fire? 
143.1130    What  special  shut-down  features 

must  a  ventilation  system  for  an 

accommodation  space  and  service  space 

be  provided  with? 
143.1135    What  are  the  fire-proleclion 

requirements  for  escape  routes? 

Subpart  M— Design  and  Equipment  for  AH 

Fixed  Faciinies 

General 

143.1200    What  does  this  subpart  apply  lo? 
143.1205    Who  must  ensure  compliance 
with  the  requirements  of  this  subpart? 

Aids  lo  Navigation 

143.1210  What  are  the  requirements  for 
obstruction  lights  and  warning  devices? 

General  Alarm  System 

143.1215  What  facilities  must  have  one? 

143.1216  What  are  the  signals? 

143.1217  What  must  it  consist  of? 

143. 1218  What  signs  are  required? 

Means  of  Escape 

143.1220  Whal  means  of  escape  are 
required? 

143.1221  Where  must  they  be  located? 

143.1222  How  many  means  of  escape  are 
required  for  manned  fixed  facilities? 

143.1223  How  many  means  of  escape  are 
required  for  unmanned  fixed  facilities? 

Personnel  Landings 

143.1225  What  are  the  requirements  for 
personnel  landings  on  manned  fixed 
facilities? 

Guardrails  and  Similar  Devices 

143.1230  What  are  the  requirements  for 
catwalks,  fioors,  and  openings? 

143.1231  What  are  the  requirements  for 
stairways? 

143.1232  What  are  the  requirements  for  a 
helicopter  landing  deck  safety  net? 

Noise  Limits 

143.1235  What  are  the  noise  limits  for 
accommodation  spaces? 

143.1236  What  are  the  noise  limits  for 

working  .spaces  and  other  areas? 

Subpart  N — Design  and  Equlpmant  for 
Certain  Fixed  Facilltias 

143.1300    What  does  this  subpart  apply  to? 
143.1305    Whal  doesn't  this  subpart  applv 

to? 
143.1310    Who  must  ensure  compliance 

with  Ihe  requirements  of  this  subpart? 

Accommodation  Spaces:  Manned  Fixed 
Facilities 

143.1315    What  are  the  requirements  for 
accommodation  spaces  within 
accommodation  modules  and  temporary 
accommodation  modules? 


143.1316  How  must  1  design  the  opening 
into  an  acrnmniodation  space? 

143.1317  What  are  the  requirements  for 
sleeping  spaces  on  fixed  facilities  and 
accommodation  modules? 

143.1318  Whal  are  the  requirements  for 
sleeping  spaces  on  temporar\' 
accommodation  modules  and 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package? 

143.1319  Whal  are  the  toilet,  washing,  and 
shower  space  requirements? 

143.1320  What  are  the  messroom  seating 
space  requirements? 

143.1321  Whal  are  the  medical  treatment 
room  requirements? 

143.1322  Can  I  use  a  medical  treatment 
room  for  other  purposes? 

143.1323  Whal  are  the  laundr>  room 
requirements? 

Heating 

143.1325    What  are  the  heating  system 
requirements? 

Water 

143.1330  Whal  are  the  potable  water  system 
requirements? 

143.1331  What  are  the  wash  water  system 
requirements? 

143.1332  What  are  the  sanitar>'  water 
system  requiremenls? 

Ughting 

143.1335  Whal  are  the  lighting 
requirements? 

143.1336  What  are  the  emergency  lighting 
and  power  requiremenls  on  a  manned 

fixed  facility? 

Stairways  and  Ladders 

143.1340  Whal  are  the  stairu-ay 
requirements? 

143.1341  What  are  the  vertical  ladder 

requirements? 

Subpart  O — Certification  of  Fixed  Facilities 

143.1400    Whal  does  this  subpart  apply  to? 
143.1405     Whal  doesn't  this  subpart  apply 

to? 

Letter  of  certification 

143.1410     As  owner  or  operator,  whal  must 
I  do  before  my  facility  may  engage  in 
OCS  activities? 
Authoritv:43  US.C.  1333(d)(1).  1347(c). 

1348(c).  1356:  49  CFR  1.46. 

Subpart  A— General 

$  143.1     What  does  this  part  apply  to? 

This  part  applies  to  fixed  facilities 
engaged  in  OCS  activities. 

§  1 43.5    Where  can  I  find  the  definition  of 
a  term  used  in  this  part? 

See  §  140.25  of  this  chapter  for  the 
definition  of  a  term  used  in  this  part. 

$143.10    When  can  I  gat  a  copy  of  a 
publication  referenced  in  this  part? 

You  may  get  a  copy  of  a  publication 
referenced  in  this  part  from  the  sources 
listed  in  §  140.30  of  this  chapter. 


§143.15    Where  can  I  find  the  worlcptace 
safety  and  heatth  raquiremants? 

See  part  142  of  this  chapter  for 
requirements  on  workplace  safety  and 
health. 

§143.20    Can  I  otitain  an  exemption  from 
requirements  in  this  subchapter  during  the 
construction  or  erection  of  a  fixed  facility? 

Except  for  the  arrangement  of 
lifesaving  equipment  under  §  143.25(a). 
the  OCMI  may  exempt  any  fixed  facility 
during  construction  or  erection  from 
any  requirement  of  this  subchapter  that 
would  be  impracticable  or  unreasonable 
lo  apply  during  that  time. 

§  1 43.25    What  Coast  Guard  acceptance  of 
lifesaving  arrangements  do  I  r>eed  during  a 
fbted  facility's  construction  or  erection  or 
whenever  lifesaving  arrangements  are 
modified? 

,     (a)  Diuing  a  fixed  facilit>''s 
construction  or  erection,  the  owner 
must  obtain  acceptance  of  lifesaving 
arrangements  from  the  Commandant  (O- 
MSE). 

(b)  When  any  modification  to  the 
lifesaving  arrangement  is  done  after 
construction,  the  owner  must  obtain 
acceptance  of  lifesaving  arrangements 
from  the  Commandant  (G-MSE). 

§  1 43.30    How  may  I  request  tfia  use  of 
aKemate  »quipmer>t  or  procedures  for 
those  required  in  this  subchapter? 

(a)  You  may  request  Ihe  use  of 
alternate  equipment  or  procedures  for 
those  required  in  this  subchapter, 
except  as  under  §§  143.4Q(a}  and  143.45. 

(b)  Upon  request,  the  OCMI  may 
allow  the  use  of  alternate  equipment  or 
procedures  if  they  will — 

(1)  Accomplish  the  purposes  for  the 
requirement:  and 

12)  Provide  a  degree  of  safiety 
equivalent  to  or  greater  than  that 
provided  by  the  requirement. 

(c)  The  C)CMI  may  require  that  the 
requesting  parly — 

(1)  Explain  why  applying  the 
requirement  would  be  unreasonable  or 
impracticable:  and 

(2)  Submit  engineering  calculations, 
tests,  or  other  data  to  demonstrate  how 
the  requested  alternative  would  comply 
with  paragraph  fb)  of  this  section. 

(d)  The  OCMI  may  determine,  on  a 
case-by-case  basis,  that,  under  §  143.35. 
the  Commandant  (G-MSE)  mixst 
approve  the  use  of  the  alternate 
equipment  or  procedure. 

§143.35    Whan  Is  Coast  Guard 
Headquarters  approval  of  aiternata 
equipment  or  procedures  required? 
(a)  For  any  requirement  in  this 
subchapter,  including  requirements 
relating  to  a  fitting,  material,  apparatus, 
equipment,  arrangement,  calculation, 
test,  standard,  or  procedure,  the 
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Commandant  (G-MSE)  may  accept  a 
substitute  that  is  at  least  as  effective  as 
that  specified  in  this  subchapter.  If 
necessary,  the  Commandant  (G-MSE) 
may  require  engineering  calculations 
and  tests  to  demonstrate  the  equivalence 
of  the  substitute. 

(b)  In  any  case  where  you  show  to  the 
satisfaction  of  the  Commandant  (G- 
MSE}  that  a  requirement  is  unreasonable 
or  impracticable,  the  Commandant  may 
allow  the  use  of  a  substitute  to  the 
extent  that  it  vnll  provide  a  degree  of 
safety  consistent  with  the  minimum 
standards  in  this  subchapter 

§  143.40    When  may  the  OCMI  not  alkm  the 
use  of  alternate  rrfesavtng  equipment? 

(a)  The  OCMI  may  not  allow,  under 
§  143.30.  the  use  of  alternates  for  the 
following  lifesaving  equipment 
specified  in  this  subchapter: 

(1)  Survival  craft  and  rescue  boats. 

(2)  Launching  and  embarkation 
appliances  for  survival  craft  and  rescue 
boats. 

(b)  For  lifesaving  appliances  and 
arrangements,  an  allowance  under 
§  143.30  remains  in  effect  until  the 
OCMI  determines  that — 

(1)  The  condition  of  the  appliance  or 
arrangement  is  unsatisfactory  or  unfit 
for  the  service  intended;  or 

(2)  The  abihty  of  the  facility's 
persoimel  to  use  and  assist  others  in  the 
use  of  the  appliance  or  arrangement  is 
inadequate. 

$143.45    Can  I  gat  the  Coast  Guard  to 
accept  a  novel  lifesaving  appliance? 
The  Commandant  (G-MSE)  may 
accept  a  novel  lifesaving  appliance  or 
arrangement  not  addressed  in  this 
subchapter  if  you  can  demonstrate  that 
it  provides  a  level  of  safety  equivalent 
to  or  greater  than  that  provided  by  the 
requirements  of  this  subchapter,  it 
accomplishes  the  purposes  of  this 
subchapter,  and  it — 

(a)  is  evaluated  and  tested  under  IMG 
Resolution  A.S20(13);  or 

(b)  Has  successfully  undergone 
evaluation  and  tests  that  are 
substantially  equivalent  to  IMO 
Resolution  A.520(13). 

Subpart  B — Operational  Requlrstnents 
tor  All  Rxed  Facilities 

$143,100    Who  designates  the  person  In 
charge  of  a  fixed  facility? 

(a)  Each  maimed  fixed  facility,  and 
each  unmanned  fixed  facility  when 
personnel  are  on  board,  must  have  an 
individual  on  the  facility  who  is 
designated  under  paragraph  (b)  of  this 
section  as  the  person  in  charge  of  the 
facility. 

(b)  The  owner  or  operator,  or  their 
agent,  must  designate  the  person  in 


charge  by  title.  They  must  designate,  by 
title  and  in  order  of  succession,  enough 
individuals  so  that  one  individual  on 
the  facility  is  acting  as  the  person  in 
charge. 

(c)  The  owner  and  operator  must 
ensure  that  the  name  of  the  individual 
acting  as  the  person  in  charge  is  made 
available,  upon  request,  to  Coast  Guard 
persoiuel. 

$143,105    What  Information  must  I  send 
the  Coast  Guard  t>efore  installing  a  new 
fixed  facility? 

(a)  At  least  30  days  before  the  date 
that  on-site  construction  of  a  fixed 
facility  is  expected  to  begin,  the  owner 
or  operator  of  the  facility  must  notify 
the  District  Commander  for  the  area 
where  the  facility  will  be  located  of — 

(1)  The  proposed  location  of  the 
facility; 

(2)  The  designation  under  30  CFR 
250.15  assigned  to  the  facility  for 
identification: 

(3)  The  date  when  operation  of  the 
facility  is  expected  to  begin;  and 

(4)  The  date  when  the  facility  is 
expected  to  be  available  for  inspection 
by  the  Coast  Guard. 

(b)  The  information  required  in 
paragraph  (a)  of  this  section  may  be 
submitted  with,  and  need  not  duplicate, 
the  information  submitted  in  coimection 
with  the  application  and  notice 
requirements  in  part  67,  subparts  67.35 
and  67.40,  of  this  chapter  for  aids  to 
navigation  on  the  facility. 

$143,110    When  is  a  notice  of  casualty 
required  and  what  must  it  contain? 

(a)  Immediately  after  aiding  the 
injured  and  stabilizing  the  situation,  the 
owner,  operator,  or  person  in  charge  of 
a  fixed  facility  must  notify  the  Coast 
Guard  of  each  event  on  or  involving  the 
facility  that  results  in  one  or  more  of  the 
following: 

(1)  Death. 

(2)  Injury  to  five  or  more  persons. 

(3)  Injury  to  a  person  requiring 
hospitalization  for  more  than  48  hours 
within  5  days  of  the  event. 

(4)  A  fractured  bone  (other  than  in  a 
finger,  toe.  or  nose);  a  loss  of  limb; 
severe  hemorrhaging;  severe  damage  to 
a  muscle,  nerve,  or  tendon;  or  damage 
to  an  internal  organ. 

(5)  Impairment  to  the  operation  of  any 
of  the  facility's  primary  lifesaving  or 
fire-fighting  equipment. 

(6)  Property  damage  in  excess  of 
5100,000,  including  damage  resulting 
fit>m  a  vessel  or  helicopter  striking  the 
facility.  This  amount  includes  the  cost 
of  labor  and  material  to  restore  all 
affected  items,  including,  but  not 
limited  to,  the  facility  and  the  vessel  or 
helicopter,  to  their  condition  before  the 


damage.  This  amoimt  does  not  include 
the  cost  of  salvage,  cleaning,  gas  freeing, 
drydocking,  or  demurrage  of  the  facility, 
vessel,  or  helicopter. 

(b)  The  notice  under  paragraph  (a)  of 
this  section  must  identify  the  following: 

(1)  The  facility  involved. 

(2)  The  owner,  operator,  or  person  in 
charge  of  the  facility. 

(3)  The  nature  and  cimmistances  of 
the  event. 

(4)  The  nature  and  extent  of  the  injury 
and  damage  resulting  from  the  event. 
(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  numbers  2115- 
003  and  2115-004) 

S 1 43.1 1 5    When  must  I  submit  a  written 
report  of  casualty  and  what  must  it  contain? 

(a)  In  addition  to  the  notice  of 
casualty  under  §  143.110,  the  owner, 
operator,  or  person  in  charge  of  a  fixed 
facility  must  submit  a  written  report  of 
the  event  to  the  OCMI  within  10  days 
after  the  notice  of  casualty.  The  report 
may  be  on  Form  CG-RMAID  entitled, 
"Casualty  Report  of  Accident,  Injury, 
Occupational  Illness  or  Death  on  an 
OCS  Unit,  Excluding  Mobile  Offshore 
Drilling  Units."  or  in  narrative  form  if 
it  contains  all  of  the  applicable 
infoimation  requested  in  Form  CG- 
RMAID.  Copies  of  Form  CG-RMAID  are 
available  from  the  OCMI. 

(b)  The  written  report  must  also 
include  the  information  relating  to 
alcohol  and  drug  involvement  required 
under  46  CFR  4.05-12. 

(c)  The  written  report  of  casualty  vrill 
satisfy  the  notice  requirement  under 

§  143.110  if  filed  immediately  after  the 
event. 

}  143.120    How  must  I  report  a  dlvlng- 
ratatad  casualty? 

Diving-related  deaths  and  injtuies 
must  be  reported  under  46  CFR  197.484 
and  197.486,  rather  than  under 
§§143.110  and  143.115. 

$143,125    How  must  I  report  a  pollution 
Incident? 

Oil  pollution  incidents  involving  a 
fixed  facility  are  reported  under 
§§135.305  and  135.307  of  this  chapter. 

$  1 43. 1 30    What  are  the  restrictions  on  ttw 
use  and  storage  of  firearms  or  ammunition? 

(a)  No  person  may  bring,  possess,  or 
use  on  a  fixed  facility,  any  firearm  or 
firearm  ammunition,  except  with  the 
permission  of  the  person  in  charge  of 
the  facility. 

(b)  All  small  arms  ammunition  on  a 
facility  must  be  stored  in  a  locked,  metal 
magazine  or  locker.  The  key  to  the 
magazine  or  locker  must  be  kept  in  the 
poiisession  of  the  person  in  charge  or  a 
person  designated  by  the  person  in 
charge. 
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(c)  When  small  arms  are  necessary  for 
protection  from  wild  animals  in  the 
Arctic  regions,  the  OCMI  may  authorize 
alternatives  to  the  requirements  of  this 
section. 

$  1 43.1 35    What  are  the  raquirements  for 
the  stowage  and  dispensing  of  medication? 

Anesthetics,  drugs,  and  other 
prescription  medicines  on  a  fixed 
facilitv  must  be  stowed  and  dispensed 
under  DHHS  Publication  No.  (PHS)  84- 
2024,  "The  Ship's  Medicine  Chest  and 
Medical  Aid  at  Sea  " 

Subpart  C — Additional  Operational 
Requirements  for  Manned  Fixed 
Facilities 

$143,200    What  does  this  subpart  apply 
to? 

In  addition  to  the  operational 
requirements  for  all  fixed  facilities  in 
subpart  B  of  this  part,  this  subpart 
provides  additional  operational 
requirements  for  maimed  fixed 
facilities. 

$  1 43.205    Who  must  ensure  compliance 
with  the  rsquirenwnts  of  this  subpart? 

The  person  in  charge  of  each  manned 
fixed  facility  must  ensure  compliance 
with  the  requirements  of  this  subpart. 

$  143.210    What  are  the  signals  for  calling 
persons  to  their  muster  stations  or  for 
at»ndoning  the  facility? 

(a)  The  person  in  charge  of  each 
manned  fixed  facility  must  ensure  that 
the  following  emergency  signals  for  the 
general  alarm  system  under  §  143.1217 
are  used  for  calling  persons  to  their 
muster  stations  and  for  abandoning  the 
facility: 

(1)  An  intermittent  sound  of  not  less 
than  10  seconds  duration  must  be  used 
as  the  signal  for  calling  persons  to  their 
muster  stations  assigned  under 
§143.215. 

(2)  A  continuous  soimd  must  be  used 
as  the  signal  to  abandon  the  facility. 

(b)  The  person  in  charge  must  ensure 
that  all  personnel,  including  visitors 
and  temporary  personnel,  are  informed 
of  these  signals  at  the  time  of  their 
arrival  on  the  facility. 

$143,215    What  are  the  requirements  for 
the  aasignment  o1  muster  stations? 

The  person  in  charge  of  each  manned 
fixed  facility  must  assign  all  persons, 
including  visitors  and  temporary 
personnel,  a  muster  station  and  notify 
them  of  its  location  at  the  time  of  their 
arrival  on  the  facility 

$143,220    What  are  ttw  requirements  for 
the  assignment  of  and  Instruction  on 
emergency  duties? 

(a)  The  person  in  charge  of  each 
manned  fixed  facility  must  assign  to 


personnel,  as  appropriate,  duties 
relating  to  the  deployment  or  use  of 
emergency  equipment  that  will 
minimize  confusion  and  delay  in  the 
event  of  an  emergency.  The  duties 
assigned  must  be  as  compatible  with  the 
individual's  regular  duties  as  possible. 
The  person  in  charge  must  ensure  that 
all  personnel  are  instructed  in  their 
duties  at  the  time  of  assignment. 

(b)  The  duties  must  include  at  least 
the  following: 

(1)  Closing  air  ports,  watertight  doors, 
scuppers,  and  through-hull  sanitary  and 
other  discharges, 

(2)  Turning  off  fans  and  other 
ventilation  systems. 

(3)  Assisting  in  the  donning  of 
lifejackets. 

(4)  Preparing  and  launching  survival 
craft. 

(5)  Using  fire-fighting  equipment. 

$  1 43.225    What  are  the  requirements  for 
assignment  to  a  survival  craft? 

(a)  The  person  in  charge  of  each 
manned  fixed  facility  must  ensure  that 
each  person  on  the  facility,  including 
visitors  and  temporary  personnel,  is 
assigned  to  at  least  one  life  float, 
infiatable  life  raft,  lifeboat,  or  survival 
capsule.  The  persons  must  be  equitably 
distributed  among  the  survival  craft. 

(b)  For  each  survival  craft,  the  person 
in  charge  must  assign — 

(1)  One  person  to  command  the  craft 
and  be  responsible  for  launching  it  in 
the  event  of  an  emergency; 

(2)  One  person  as  second  in  command 
if  the  craft  has  a  capacity  of  more  than 
40  persons;  and 

(3)  One  person  who  can  operate  and 
perform  minor  adjustments  to  the  motor 
if  the  craft  has  a  motor. 

(c)  The  person  in  charge  must  ensure 
that  the  person  who  is  in  command  of 
a  survival  craft  imder  paragraph  (b)(1) 
and  the  person  who  is  second  in 
command  of  the  craft  under  paragraph 
(b)(2)  of  this  section  each  are  provided 
with  a  list,  by  station  bill  number  and 
job  title  on  the  facility,  of  all  persons 
assigned  to  the  craft. 

$143,230    What  are  the  requirements  for  a 
station  bill  (muster  list)? 

(a)  The  person  in  charge  of  each 
manned  fixed  facility  is  responsible  for 
preparing  and  maintaining  a  station  bill 
(muster  list).  The  person  in  charge  must 
sign  the  station  bill  and  post  copies  in 
conspicuous  locations  throughout  the 
facility. 

(b)  "The  station  bill  must  state — 

(1)  The  emergency  signals  under 

§  143.210  to  be  used  for  calling  persons 
to  their  muster  station  and  to  abandon 
the  facility: 

(2)  The  muster  station  assigned  to 
each  person  under  §  143.215: 


(3)  The  emergency  duties  assigned  to 
each  person  imder  §  143.220; 

(4)  The  person,  by  station-bill  number 
and  by  either  job  title  on  the  facility  or 
designation  as  visitor,  assigned  to  each 
survival  craft  under  §  143.225(a); 

(5)  The  person,  by  station  bill  number 
and  job  title  on  the  facility,  assigned  a 
responsibility  under  §  143.225(b); 

(6)  The  procedure  for  retrieving  a 
person  from  the  water: 

(7)  Instructions  for  operating  the 
general  alarm  system  under  §  143.1216: 
and 

(8)  The  action  to  bo  taken  by 
personnel  on  board  when  each 
emergency  signal  under  §  143,210(a)  is 
soimded. 

(c)  The  [)erson  in  charge  must  ensure 
that  all  personnel  are  familiar  with  the 
provisions  of  the  station  bill. 

$143,235    What  documents  must  I  post? 

You  must  post  in  conspicuous 
locations  throughout  the  facility  the 
following  documents  under  glass  or 
cover  them  so  they  are  protected: 

(a)  The  station  bill  under  §  143.230. 

(b)  A  fixe  control  and  lifesaving 
equipment  plan  for  each  deck  showing 
at  least  the  following; 

(1)  Each  fire  retardant  bulkhead  and 
each  independent  firewall  required 
under  table  143.1115(f). 

(2)  Each  manual  alarm  and  each  fire- 
detection  and  fire-extinguishing  sy.stem. 

(3)  Each  fire  door. 

(4)  Each  means  of  escape  from 
accommodation  spaces  and  other 
manned  spaces. 

(5)  Each  ventilating  system,  including 
the  location  of  each  damper,  fan,  and 
the  special  shut-down  features  for 
shutting  down  the  ventilation  svstem 
under  §143.1 130. 

(6)  The  location  of  all  lifesaving 
equipment,  such  as  lifeboats,  life  rafts, 
rescue  boats,  lifejackets.  immersion 
suits,  ring  life  buoys,  etc. 

(c)  An  escape  route  plan.  The  plan 
must  be  posted  on  the  door  of  each 
accommodation  space,  showing  a 
primary  and  secondary  means  of  escape 
to  the  open  deck. 

Subpart  0 — Emergency  Evacuation 
Plans  tor  Manned  Fixed  Facilities 

$  1 43.300    What  doss  this  subpart  apply 
to? 

This  subpart  provides  requirements 
for  developing  and  carrying  put  the 
Emergency  Evacuation  Plan  (EEP)  for 
manned  fixed  facilities. 

$  143.305    Who  must  ensure  compliance 
with  the  requirements  of  this  subpart? 

The  owner  or  operator  of  each 
manned  fixed  facility  must  ensure 
compliance  with  the  requirements  of 
this  subpart. 
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f143J10    Who  mu«t  develop  the  EEP  and 
«»hat  must  It  contain? 

(a)  The  operator  of  each  manned  Rxed 
facility  must  develop  an  EEP  for  the 
facility  that  addre.sses  all  of  the  items 
listed  this  section. 

(b)  The  fonnat  of  the  EEP  must— 

(1)  Be  written  in  language  that  is 
easily  understood  by  the  facility's 
operating  personnel; 

(2)  Have  a  table  of  contents  and 
general  index;  and 

(3)  Have  a  record  of  changes. 

(c)  The  contents  of  the  EEP  must 
include  the  following: 

(Ij  The  name,  telephone  number,  and 
function  of  each  person  to  be  contacted 
under  the  EEP  and  state  the 
cinnimstances  in  which  that  person 
should  be  contacted. 

(2)  A  list  of  the  facility's 
communications  equipment,  its 
available  frequencies,  and  the 
communications  schedules  with  shore 
installations,  standby  vessels,  rescue 
aircraft,  and  other  facilities  specified  in 
the  EEP. 

(3)  The  primary  source  of  weather 
forecasting  relied  upon  in  implementing 
the  EEP  and  the  frequency  of  reports 
when  normal  weather  is  forecasted,  the 
frequency  of  reports  when  heavy 
weather  is  forecasted,  and  the  method  of 
transmitting  the  reports  to  the  facility. 

(4)  The  individual  on  each  facility 
covered  by  the  EEP  who  is  assigned  the 
primarv  responsibility  for  implementing 
the  EEP. 

(5)  Designate  the  facility  and 
shoreside  support  personnel  who — 

(i)  Have  the  authority  to  advise  the 
person  in  charge  of  the  facility  as  to  the 
best  course  of  action  to  be  taken,  and 

(ii)  Initiate  actions  to  assist  facility 
personnel. 

(6)  The  recognized  circtmistances 
(such  as  fires  or  blowouts)  and 
environmental  conditions  (such  as 
approaching  hurricanes  or  ice  floes)  that 
would  place  the  facility  or  its  personnel 
in  jeopardy  and  justify  a  mass 
evacuation  of  the  facility. 

(7)  A  list  of  the  pre-evacualion  steps 
for  securing  operations,  whether  drilling 
or  production,  including  the  lime 
estimates  for  completion  and  the 
personnel  required  for  each  of  the 
circumstances  and  conditions  described 
under  paragraph  (c)(6). 

(8)  A  description  of — 

(i)  The  order  in  which  personnel 
would  be  evacuated: 

(ii)  The  types  of  transportation  to  be 
used  in  the  evacuation; 

(iii)  The  operational  limitations  for 
each  mode  of  transportation  specified; 
and 

(iv)  The  time  and  distance  factors  for 
initiating  the  evacuation  for  each  of  the 


circumstances  and  conditions  described 
under  paragraph  (c)(6)  of  this  section. 

(9)  The  means  and  procedures — 

(i)  For  retrieving  persons  from  the 
water  during  an  evacuation; 

(ii)  For  transferring  persons  from  the 
facility  to  designated  standby  vessels, 
lifeboats,  or  other  types  of  evacuation 
ctaft: 

(iii)  For  retrieving  persons  bom 
designated  standby  vessels  or  other 
types  of  evacuation  craft,  if  used;  and 

(iv)  For  the  ultimate  evacuation  of  all 
persons  on  the  facility  to  land,  another 
facihty.  or  other  location  where  the 
evacuees  would  be  reasonably  out  of 
danger  for  each  of  the  circumstances 
and  conditions  described  under 
paragraph  (c)(6). 

(d)  The  EEP  must  include  personnel 
using  temporary  accommodation 
modules  and  accommodation  modules 
that  are  part  of  a  drilling/workover  rig 
package. 

§  1 43.31 5    May  an  EEP  apply  to  more  tlian 
one  OCS  unit? 

The  EEP  mav  apply  to  more  than  one 
OCS  unit  if—  ' 

(a)  All  of  the  units  are  located  in  the 
same  general  geographic  location  and 
within  the  same  Coast  Guard  OCMl 
zone; 

(b)  All  of  the  units  are  specifically 
identified  in  the  EEP;  and 

(c)  The  evacuation  needs  of  all  units 
are  addressed. 

$  1 43.320    How  Is  the  EEP  reviewed? 

(a)  A  complete  copy  of  the  EEP  must 
be  on  each  OCS  imit  included  in  the 
EEP  and  available  for  review  by  the 
marine  inspector  at  least  30  days  before 
the  facility  is  placed  in  operation. 

(b)  The  marine  inspector  reviews  the 
EEP  during  the  initial  inspection  of  the 
facility. 

(c)  If  the  EEP  complies  with  §  143.310 
(b)  and  (d)  and  contains  all  of  the 
information  in  §  143.310(c)  for  each 
OCS  unit  included  in  the  EEP.  the 
marine  inspector  accepts  the  EEP. 

(d)Ifany  itemin  §143.310  is  not 
addressed,  the  marine  inspector  does 
not  accept  the  EEP.  The  marine 
inspector  marks  the  EEP  "RETURNED 
FOR  REVISION  "  and  returns  it  to  the 
operator  of  the  facility.  The  marine 
inspector  includes  an  explanation  of  the 
EEP's  deficiencies  and  a  copy  of  the 
marine  inspector's  deficiency  report 
(Form  CG-835),  which  indicates  the 
time  allowed  to  revise  the  EEP.  You 
must  resubmit  the  revised  EEP  to  the 
marine  inspec-tor  for  review  and 
acceptance  within  the  time  allowed  in 
the  deficiency  plan. 


§  1 43.325    What  are  the  requirements  for 
subsequerrt  reviews  of  end  revisions  to  the 
EEP? 

(a)  The  marine  inspector  reviews  the 
EEP  during  each  oversight  inspection.  If 
the  marine  inspector  finds  that  the  EEP 
is  deficient  or  in  need  of  revision,  the 
operator  must  correct  the  deficiencies  or 
revise  the  plan  to  the  satisfaction  of  the 
OCMl. 

(b)  You  must  revise  the  EEP  when 
changes  occur  that  cause  the 
information  in  the  EEP  to  be  out  of  date 
or  incorrect.  Changes  include,  but  are 
not  limited  to, — 

(1)  The  installation  of  a  new  facility 
within  the  area  covered  by  an  EEP: 

(2)  The  relocation  of  a  MODU  that  is 
included  in  the  facility's  EEP: 

(3)  A  change  in  the  means  or  methods 
of  evacuation;  or 

(4)  A  change  in  the  time  required  to 
accomplish  an  evacuation. 

§  143.330    What  are  the  responsibilities  of 
ttie  operator? 
The  operator  must  ensure  that — 

(a)  All  equipment  specified  in  the 
EEP,  whether  the  equipment  is  located 
on  or  off  the  fixed  facility,  is  made 
available  and  located  as  indicated  in  the 
EEP  and  is  designed  and  maintained  to 
be  capable  of  performing  its  intended 
function  during  an  emergency 
evacuation: 

(b)  All  personnel  newly  reporting  on 
the  facility  are  briefed,  orally  or  by 
written  summary,  on  the  EEP; 

(c)  All  personnel  specified  in  the  EEP 
are  available  and  located  as  specified  in 
the  EEP  and  are  trained  in  fulfilling 
their  role  under  the  EEP; 

(d)  All  drills  are  conducted  under 
§§  143.430  and  143.435;  and 

(e)  A  copy  of  the  EEP  is  made 
available  to  the  facility's  operating 
personnel,  to  personnel  on  standby 
vessels  designated  in  the  EEP,  and  to  all 
shoreside  suppori  personnel  specified 
in  the  EEP.  A  copy  must  be  onboard 
each  standby  vessel  designated  in  the 
EEP. 

Subpart  E— Drills  on  Fixed  Facilities 

i  1 43.400    What  does  this  subpart  apply 
to? 

This  subpart  provides  requirements 
for  drills  on — 

(a)  Manned  fixed  facilities:  and 

(b)  Unmanned  fixed  facilities  that 
have  temporary  persoimel  in  temporary 
accommodation  modules  or  in 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package. 

$  1 43.405    Who  must  ensure  compliance 
with  the  requirements  of  this  subpart? 

The  person  in  charge  of  each  fixed 
facility  must  ensure  compliance  with 
the  requirements  of  this  subpart. 
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$143,410    How  must  I  conduct  emergency 
drills? 

(a)  The  person  in  charge  of  each  fixed 
facility  must  ensure  that  the  emergency 
drills  are  conducted  according  to 

§§  143.420  through  143.435. 

(b)  You  must  conduct  each  drill  as  if 
an  actual  emergency  existed. 

(c)  You  may  conduct  multiple  drills 
in  sequence,  as  long  as  all  functions 
required  for  each  drill  are  performed. 

1143.415    How  must  I  report  emergency 
drills? 

(a)  The  person  in  charge  of  each  fixed 
facility  must  submit  a  written  report  to 
the  facility's  owner  or  operator  of  the 
date  and  time  each  drill  under 

§S  143.420  through  143.435  was 
conducted. 

(b)  The  facility's  owner  or  operator 
must  maintain  the  report  for  at  least  one 
year  after  the  date  on  which  the  drill 
was  conducted  and  must  furnish  it  upon 
request  to  the  Coast  Guard. 

(c)  When  it  is  impracticable  to 
conduct  a  particular  emergency  drill 
within  the  period  specified,  the 
facility's  owner  or  operator  must 
prepare  a  written  report  stating  why  a 
drill  could  not  be  conducted  within  that 
period.  The  owner  or  operator  must 
maintain  the  report  for  at  least  one  year 
and  fiunish  it  upon  request  to  the  Coast 
Guard. 

§  1 43.420    What  are  the  requirements  for 
fire  drills? 

(a)  The  person  in  charge  of  each  fixed 
facility  must  ensure  that  a  sufficient 
nimnber  of  fire  drills  are  conducted  on 
the  facility  so  that  all  persoimel 
participate  in  at  least  one  fire  drill  per 
month. 

(b)  If,  as  a  result  of  a  personnel 
change,  more  than  25  percent  of  the 
personnel  have  not  participated  in  a  fire 
drill  on  the  facility  during  the  previous 
month,  a  drill  must  be  held  within  24 
hours  of  the  personnel  change. 

(c)  Each  fire  drill,  where  appropriate, 
must  include — 

(1)  Simulating  a  fire  emergency  that  is 
varied  from  drill  to  drill  in  both  location 
and  type  of  fire; 

(2)  Summoning  of  persoimel  to  their 
muster  stations  by  sounding  the  general 
alarm  signals  under  §  143.210: 

(3)  Persoimel  reporting  to  their  muster 
stations  and  preparing  for  and 
demonstrating  their  duties  assigned 
under  S  143.220  for  the  particular  fire 
emergency  being  simulated; 

(4)  Starting  all  fire  ptunps  and  using 
a  sufficient  number  of  outlets  to 
demonstrate  the  proper  use  of  the 
equipment; 

(5)  Checking  the  relevant 
communication  equipment; 


(6)  Checking  the  operation  of  fire 
doors,  watertight  doors,  and  other 
closing  arrangements: 

(7)  Checking  the  fireman's  outfits  and 
other  personal  rescue  equipment: 

(8)  Checking  the  necessary 
arrangements  for  subsequent 
abandonment  of  the  facility;  and 

(9)  Checking  the  operation  of  remote 
controls  for  stopping  ventilation 
systems  and  for  stopping  fuel  supplies 
to  machinery  spaces. 

§1 43.425    Whatarsthe  requirements  for 
abandonment  drills? 

(a)  The  person  in  charge  of  each  fixed 
facility  must  ensure  that  a  sufficient 
number  of  abandonment  drills  are 
conducted  on  the  facility  so  that  all 
personnel  participate  in  at  least  one 
abandonment  drill  per  month. 

(b)  If,  as  a  result  of  a  personnel 
change,  more  than  25  percent  of  the 
personnel  have  not  participated  in  an 
abandonment  drill  on  the  facilitj'  during 
the  previous  month,  a  drill  must  be  held 
within  24  hours  of  the  personnel 
change. 

(c)  Each  abandonment  drill  must 
comply  with  46  CFR  10g.213(d), 

$143,430    When  and  how  must  I  conduct 
emergency  evacuation  drills? 

The  person  in  charge  of  each  fixed 
facility  must  ensure  that  the  following 
emergency  evacuation  drills  are 
conducted: 

(a)  At  least  once  a  year,  all  the 
elements  of  the  Emergency  Evacuation 
Plan  (EEP)  relating  to  the  evacuation  of 
personnel  from  the  facility  must  be 
exercised  through  a  drill  or  a  series  of 
drills.  The  drills  must  exercise  all  of  the 
means  and  procedures  listed  for  each 
circumstance  and  condition  described 
in  the  EEP  under  §  143.310(c)(6). 

(b)  At  least  once  a  month,  a  drill  must 
be  conducted  that  demonstrates  the 
ability  of  the  facility's  personnel  to 
perform  their  duties  and  functions  as 
described  in  the  EEP.  If  a  standby  vessel 
is  designated  for  that  facility  in  the  EEP. 
the  vessel  must  be  positioned  as 
described  in  the  EEP  for  an  evacuation 
of  the  facility,  and  the  vessel's  crew 
must  demonstrate  its  ability  to  perform 
its  duties  and  functions  under  the  EEP. 

$143,435     How  must  I  operate  equipment 
during  drills  that  involve  operational  testing 
of  emergency  equipment? 

When  drills  under  this  part  involve 
operational  testing  of  emergency 
equipment,  the  equipment  must  be 
operated  under  the  operating 
instructions  of  the  equipment's 
manufacttirer. 


Subpart  F— Onboard  Training  and 
Instruction  for  Fixed  Facilities 

$  1 43.500  What  does  Uiis  subpart  apply 
to? 

This  subpart  provides  for  instruction 
and  training  of  personnel  on — 

(a)  Manned  fixed  facilities;  and 

(b)  Unmanned  fixed  facilities  that 
have  temporary  personnel  in  temporan- 
accommodation  modules  or  in 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package. 

$143,505  Who  must  ensure  compliance 
with  the  requirements  of  this  subpart? 

The  owner  or  operator  of  each  fixed 
facility  must  ensure  compliance  with 
the  requirements  of  this  subpart- 

S 1 43.51 0    What  instruction  and  training  Is 
required  and  wtwn  must  It  be  given? 

The  person  in  charge  of  each  fixed 
facility  must  ensure  that  all  personnel 
on  the  facility  are  given  onboard 
instruction  and  training  to  comply  with 
46  CFR  109.213(g)  and  (h). 

$143,515  What  optional  meltrads  may  I 
use  for  instruction  or  training  instead  of 
ttwt  required  under  $143,510? 

(a)  The  following  instruction  and 
training  standards  may  be  used  instead 
of  those  required  in  S  143.510: 

(1)  APIM'T-l. 

(2)  ,\PI  RP  T-4. 

(3)  API  RP  T-7. 

(b)  Any  instruction  or  training  imder 
§  143.510  thai  is  not  addressed  by  the 
standards  in  paragraph  (a)  of  this 
section  must  be  provided  in  accordance 
with  S  143.510, 

Subpart  G— Maintenance  and  Repair  ol 
Lifesavlng.  Fire-Fighting,  and  Other 
Emergency  Equipment  on  Manned 
Rxed  Facilities 

$143,600    What  does  this  subpart  do? 

This  subpart  provides  requirements 
for  maintenance  and  repair  of  lifesaving. 
fire- fighting,  and  other  emergency 
equipment  on  manned  fixed  facilities. 

S 1 43.605  Who  must  ensure  compliance 
with  tfw  requirements  of  this  sut>part? 

The  person  in  charge  of  a  facility  must 
ensure  compUance  with  the 
requirements  of  this  subpart. 

$143,610    What  are  the  general 
meinterunce  requirements  for  emergency 
equipment? 

(a)  All  lifesaving,  fire-fighting,  and 
other  emergency  equipment,  whether  or 
not  the  equipment  is  required  by  this 
subchapter  and  whether  or  not  the 
equipment  is  in  addition  to  that 
required  by  this  subchapter,  must  be 
maintained  in  good  working  condition 
and  ready  for  immediate  use  at  all  times 
when  the  facility  is  in  use. 
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(b)  All  emergency  equipment  that  is 
in  addition  to  the  equipment  required 
by  this  subchapter  must  be  maintained 
and  inspected  as  prescribed  in  this 
subchapter  for  that  item  of  equipment. 

I143.S1S    What  are  ttw  maintenanc*  and 
repair  requirements  tor  Irfesavtng 
equipment? 

(a)  Except  as  under  paragraph  (b)  of 
this  section,  each  manned  fixed  focility 
must  have  on  board  the  manufacturer's 
instructions  for  onboard  maintenance 
and  repair  of  the  facility's  lifesaving 
equipment.  The  instructions  roust 
include  the  following  for  each  item  of 
equipment: 

(1)  Instructions  for  maintenance  and 
repair. 

(2)  A  checklist  for  use  when  carrying 
out  the  monthly  inspections  required 
under  S  143.725(a). 

(3)  A  schedule  of  periodic 
maintenance. 

(4)  A  diagram  of  lubrication  points 
with  the  reconunended  lubricants. 

(5)  A  list  of  replaceable  parts. 

(6)  A  list  of  sources  of  spare  parts. 

(7)  A  log  for  records  of  inspections 
and  maintenance. 

(b)  As  an  alternative  to  the 
instructions  required  under  paragraph 
(a)  of  this  section,  the  facility  may  have 
its  own  onboard  plaimed  maintenance 
program  for  maintenance  and  repair, 
that  includes  the  items  listed  in 
paragraphs  (a)(ll  through  (a)(7). 

(c)  The  person  in  charge  must  ensure 
that  maintenance  and  repair  is  carried 
out  in  accordance  with  the  instructions 
under  para^ph  (a). 

(d)  If  deficiencies  in  the  maintenance 
or  condition  of  lifesaving  equipment  are 
identified,  the  OCMI  may  review  the 
Instructions  under  paragraph  (a)  and 
require  appropriate  changes  to  the 
instructions  or  operations  to  provide  for 
adequate  maintenance  and  readiness  of 
the  equipment. 

(e)  When  lifeboats,  rescue  boats,  and 
rigid  life  rafts  are  not  fully  operational 
because  of  on-going  maintenance  or 
repairs,  there  must  be  a  sufficient 
number  of  fully  operational  lifeboats 
and  life  rafts  available  for  use  to 
accommodate  all  persons  on  the  facility. 

(f)  Except  in  an  emergency,  repairs  or 
alterations  affecting  the  performance  of 
lifesaving  equipment  must  not  be  made 
without  notifying  the  OCMI  in  advance. 
The  person  in  charge  must  report 
emergency  repairs  or  alterations  to 
lifesaving  equipment  to  the  OCMI,  as 
soon  as  practicable. 

(g)  Spare  parts  and  repair  equipment 
must  be  provided  for  each  lifesaving 
appliance  and  component  subject  to 
excessive  wear  or  consumption.  Parts 
that  need  to  be  replaced  regularly  also 
must  be  provided. 


f  1 43.620    What  are  ttw  maintenance 
rsqulremanta  for  survival  craft  tails? 

(a)  Each  fall  used  in  a  launching 
device  for  survival  craft  or  rescue  boats 
must  be  turned  end  for  end  at  intervals 
of  not  more  than  30  months. 

(b)  Each  fall  must  be  replaced  by  a 
new  fall  when  deteriorated  or  at 
intervals  of  not  more  than  5  years, 
whichever  is  earlier. 

(c)  A  fall  that  can  not  be  turned  end 
for  end  imder  paragraph  (a)  of  this 
section  must  be  carefully  inspected 
between  24  and  30  months  after  its 
installation.  If  the  inspection  shows  that 
the  fall  is  faultless,  the  fall  may  be 
continued  in  service  up  to  5  years  after 
its  installation.  It  must  be  replaced  by  a 
new  fall  5  years  after  installation. 

§  1 43.62S    When  must  I  service  and 
examine  llfetMat  and  rescue  t>oat  launching 
appliances? 

(a)  You  must  service  launching 
appliances  for  lifeboats  and  rescue  boats 
at  intervals  recommended  in  the 
manufacturer's  instructions  imder 

§  143.615(a)  or  in  the  facility's  plaimed 
maintenance  program  under 
§  143.615(b). 

(b)  You  must  thoroughly  examine 
launching  appliances  for  lifeboats  and 
rescue  boats  at  intervals  not  to  exceed 
5  years.  Upon  completion  of  the 
examination,  you  must  subject  the 
winch  brakes  of  the  latmching  appliance 
to  a  dynamic  test. 

i  1 43.630    When  must  I  servics  and 
examine  llfetwat  and  rescue  t>oat  release 
gear? 

(a)  You  must  service  Lifeboat  and 
rescue  boat  release  gear  at  intervals 
reconunended  in  the  manu&cturer's 
instructions  under  §  143.61S(a)  or  in  the 
facility's  planned  maintenance  program 
under  §  143.615(b). 

(b)  You  must  subject  lifeboat  and 
rescue  boat  release  gear  to  a  thorough 
examination  at  each  inspection  for 
certification  by  persoimel  trained  in 
examining  the  gear. 

§  1 43.635    When  must  I  service  Inflatable 
lifesaving  appllarices  and  marine 
evacuation  systems? 

(a)  You  must  service  each  inflatable 
lifejacket,  hybrid  inflatable  lifejacket, 
and  marine  evacuation  system  at 
intervals  of  1  year  after  its  initial 
packing.  You  may  delay  the  servicing 
up  to  5  months  to  meet  the  next 
scheduled  inspection  of  the  facility. 

(b)  You  must  service  each  inflatable 
life  raft  no  later  than  the  month  and  year 
on  its  servicing  sticker  under  46  CFR 
160.151-57(n).  except  when  servicing  is 
delayed  to  meet  the  next  scheduled 
inspection  of  the  facility.  You  must  also 
service  each  inflatable  life  raft — 


(1)  Whenever  the  container  of  the  raft 
is  damaged:  or 

(2)  Whenever  the  container  straps  or 
seals  are  broken. 

§  143.640    How  must  I  swvic*  Inflatable 
lifaaaving  appliances? 

(a)  You  must  service  each  inflatable 
life  raft  according  to  46  CFR  part  160. 
subpart  160.151. 

(b)  You  must  service  each  inflatable 
lifejacket  according  to  46  CFR  part  160, 
subpart  160.176. 

(c)  You  must  service  each  hybrid 
inflatable  lifejacket  according  to  the 
owner's  manual  and  the  procedures  in 
46  CFR  part  160.  subpart  160.077. 

S 1 43.645    What  are  the  maintenance  and 
repair  requirements  for  inflatable  rescue 
boate? 

(a)  You  must  perform  the 
maintenance  and  repair  of  inflatable 
rescue  boats  according  to  the 
manufacturer's  instructions. 

(b)  All  repairs  must  be  made  at  a 
servicing  facility  approved  by  the 
Conm>andant  (G-MSE).  except  for 
emergency  repairs  carried  out  on  the 
fixed  facility. 

Subpart  H — Tests  and  Inspections  of 
Lifesaving,  Fire-fighting,  and  Other 
Emergency  Equipment  for  Manned 
Fixed  Facilities 

$  143.700    What  does  this  subpart  apply 
to? 

This  subpart  provides  the 
requirements  for  testing  and  inspecting 
lifesaving,  fire-fighting,  and  other 
emergency  equipment  on  maimed  fixed 
facilities. 

§143.705    Who  must  ensure  compliance 
with  the  requirements  of  this  subpart? 

The  person  in  charge  of  the  facility 
must  ensure  compliance  with  the 
requirements  of  this  subpart. 

Operational  Tests 

§  143.710    How  must  equipment  tMJng 
tested  be  operated? 

The  equipment  must  be  operated 
under  the  operating  instructions  of  the 
equipment's  manufacturer  when  tests  or 
inspections  include  operational  testing 
of  emergency  equipment. 

$143,715    What  are  the  operational  testing 
requirements  for  IH»boat  and  rescue  boat 
release  gear? 

(a)  Lifeboat  and  rescue  boat  release 
gear  must  be  operationally  tested  under 
a  load  of  1.1  times  the  total  mass  of  the 
lifeboat  or  rescue  boat  when  loaded 
vrith  its  full  compliment  of  persons  and 
equipment. 

(h)  The  test  must  be  conducted 
whenever  the  lifeboat,  rescue  boat,  or 


their  release  gear  is  overhauled  or  at 
least  once  every  5  years. 

(c)  The  OCMI  may  consider  alternate 
operational  test  procedures  to  those 
imder  paragraph  (a)  of  this  section. 

Lifesaving  Equipment 

§143.720    What  are  the  weekly  testt  and 
Inspections? 

The  required  weekly  tests  and 
inspections  of  lifesaving  equipment  are 
as  follows: 

(a)  You  must  visually  inspect  each 
survival  craft,  rescue  boat,  and 
launching  device  to  ensure  its  readiness 
for  use. 

(b)  You  must  test  the  general  alann 
system. 

(c)  You  must  test  for  readiness  the 
engine,  starting  device,  and 
communications  equipment  of  each 
lifeboat  and  rescue  boat  according  to  the 
manufacturer's  instructions. 

§143.725    What  are  the  monthly  tests  and 
inspections? 

(a)  You  must  inspect  monthly  each 
item  of  lifesaving  equipment  under 

§  143.615  to  ensure  that  the  equipment 
is  complete  and  in  good  order.  You 
must  keep  on  the  facility  a  report  of  the 
inspection  that  includes  a  statement  as 
to  the  condition  of  the  equipment  and 
make  the  report  available  for  review  by 
the  Coast  Guard. 

(b)  You  must  test  monthly  each 
Emergency  Position  Indicating  Radio 
Beacon  (EPIR6)  and  each  Search  and 
Rescue  Transponder  (SART).  other  than 
an  EPIRB  or  SART  in  an  inflatable  life 
rafL  You  must  test  the  EPIRB  using  the 
integrated  test  circuit  and  output 
indicator  to  determine  whether  the 
EPIRB  is  operational. 

§143.730    What  are  the  annual  tests  and 
Inspections? 

(a)  You  must  strip,  clean,  thoroughly 
inspect,  and,  if  needed,  repair  each 
lifeboat,  rescue  boat,  and  rigid  life  raft 
at  least  once  each  year.  At  that  time,  you 
must  empty,  clean,  and  refill  with  fresh 
fuel  each  fuel  tank. 

(b)  You  must  thoroughly  inspect  and, 
if  needed,  repair  each  davit,  winch,  fall, 
and  other  launching  device  once  each 
year. 

(c)  You  must  replace  during  the 
annual  inspection  each  item  of 
lifesaving  equipment  with  an  expiration 
date  if  the  expiration  date  has  passed. 

(d)  You  must  replace  during  the 
annual  inspection  each  battery  used  in 
an  item  of  lifesaving  equipment  and 
clearly  marked  with  an  expiration  date 
if  the  expiration  date  has  passed. 

(e)  You  must  replace  during  the 
annual  inspection  each  battery  without 
an  expiration  date  used  in  an  item  of 


lifesaving  equipment,  except  for  a 
storage  battery  used  in  a  lifeboat  or 
rescue  boat. 

(f)  The  requirements  in  this  section  do 
not  relieve  the  person  in  charge  of  the 
requirement  under  §  143.610(a)  to  keep 
the  equipment  ready  for  immediate  use. 

Lifeluats,  Davit-Launched  Life  Rafbi, 
and  Rescue  Boats 

§143.735    What  are  the  requirements  for 
Installation  weight-testing  of  new  and 
relocated  craft? 

(a)  You  must  perform  installation 
weight-testing  according  to  46  CFR 
199.45(a)  on  each  new  lifeboat  and 
rescue  boat. 

(b)  You  must  perform  installation 
weight-testing  according  to  46  CFR 
75.37-5  on  each  new  davit-launched  life 
raft  system. 

(c)  You  must  conduct  installation 
weight  tests  according  to  paragraphs  (a) 
and  (b)  of  this  section  when  survival 
craft  are  relocated  to  another  facility. 

§143.740    What  are  the  periodic 
requirements  for  weight-testing? 

You  must  weight-test  according  to  46 
CFR  199.45  each  lifeboat,  davit- 
launched  life  raft,  and  rescue  boat  every 
time  a  fall  is  replaced  or  every  5  years, 
whichever  comes  first. 

§  1 43.745    How  are  weight  tests 
supervised? 

(a)  The  installation  and  periodic  tests 
required  by  §§  143.735  and  143.740 
must  be  supervised  by  a  person  famiUar 
with  lifeboats,  davit-launched  life  rafts, 
and  rescue  boats  and  with  the  test 
procedures  under  those  sections. 

(b)  The  person  supervising  the  tests 
must  attest  in  writing  that  the  tests  have 
been  performed  according  to  Coast 
Guard  regulations.  You  must  keep  a 
copy  of  the  supervisor's  attesting 
statement  on  board  the  facility  and 
make  it  available  to  the  OCMI. 

Fiie-Fighting  Equipment 

§143.750    When  must  they  be  tested  and 
inspected? 

You  must  test  and  inspect  each  hand- 
portable  fire  extinguisher,  semiportahle 
fir©  extinguisher,  and  fixed  fire- 
extinguishing  system  at  least  once  every 
12  months. 

§  143.755    What  records  are  required? 

(a)  You  must  maintain  a  record  of 
each  test  and  inspec:tion  of  fire-fighting 
equipment  under  §  143.750  on  the 
facilitv  for  at  least  2  years. 

(b)  'f  he  record  must  show — 

(1)  The  date  of  each  test  and 
inspection: 

(2)  The  number  or  other  identification 
of  each  fire  extinguisher  or  system 
tested  or  inspect«i:  and 


(3)  The  name  of  the  person  who 
conducted  the  test  or  inspection  and  the 
name  of  the  company  that  person 
represents 

Other  Equipment 

§  1 43.760    What  are  ttie  requirements  tor 
•nrwrgency  lighting  and  power  systems? 

(a)  You  must  test  and  inspect  the 
emergency  lighting  and  power  systems 
under  <)  143.1336  at  least  once  each 
week  to  determine  if  they  are  in  proper 
operating  condition.  If  they  are  not  in 
proper  operating  condition,  then  you 
must  repair  or  replace  their  defective 
parts. 

(b)  You  must  test  under  load  each 
emergency  generator  driven  by  an 
internal  combustion  engine  that  is  used 
for  an  emergency  lighting  and  power 
system  at  least  once  in  each  month  for 
a  minimum  of  2  hours. 

(c)  Test  each  storage  battery  for  the 
emergency  lighting  and  power  systems 
at  least  once  in  each  6  months  to 
demonstrate  the  ability  of  the  batteries 
to  supply  the  emergency  loads  for  the  8- 
hour  period  specified  in  §  143.1336. 
You  must  follow  the  manufacturer's 
instructions  in  performing  the  battery 
test  to  ensure  the  batteries  are  not 
damaged  during  testing. 

§  1 43.765    What  are  the  inspectfcMi 
requirements  for  work  vests? 

(a)  AU  work  vests  are  subject  to 
inspection  by  the  owner  or  operator , 
under  §  140.120  of  this  subchapter  to 
determine  whether  they  are  in 
serviceable  condition. 

(b)  If  a  work  vest  is  inspected  and  is 
in  serviceable  condition,  then  it  may  be 
continued  in  service. 

(c|  If  a  work  vest  is  inspected  and  is 
not  in  serviceable  condition,  then  it 
must  be  removed  horn  the  facility.  If  a 
work  vest  is  beyond  repair,  you  must 
destroy  or  mutilate  it  in  the  presence  of 
a  Coast  Guard  inspector  so  as  to  prevent 
its  continued  use  as  a  work  vest. 

(d)  You  mu.st  maintain  all  conunennal 
hybrid  personal  floatation  devices 
(PFD's)  used  on  the  facility  as  work 
vests  under  §  143.880  according  to  the 
procedures  in  the  PFD  manual  required 
by .46  CFR  160.077-29(e)(2). 

Subpart  I — Lifesaving  Equipment  on 
Manned  Fixed  Facilities 

§143.800    What  does  this  subpart  do? 

This  subpart  provides  requirements 
for  lifesaving  equipment  on  manned 
fixed  facilities. 

}  1 43.805    WfK)  must  ensure  compliance 
¥rtth  the  requirements  of  this  subpart? 

The  owner  or  operator  must  en.'Jure 
that  the  requirements  of  this  subpart  are 
complied  with  on  their  facility. 
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§143.810    What  are  the  requirement*  for 
lifesavlng  equipment  on  the  facility  on  [date 
one  day  before  the  effective  date  of  the  final 
rule.)? 

(a)  All  lifesavlng  equipment  on  a 
manned  fixed  facility  on  [date  one  day 
before  the  effective  dale  of  the  final 
rule.)  may  be  continued  in  use  and  need 
not  meet  the  requirements  of  this 
subpart,  if  it  has  been  accepted  by  the 
CK^MI  for  use  on  that  facility,  except  as 
under  paragraph  (b)  of  this  section. 

(b)  When  lifesaving  equipment  is 
replaced  or  when  the  facility  undergoes 
a  major  repair,  alteration,  or 
modification  that  involves  replacing  or 
adding  to  the  equipment,  the  new 
lifesaving  equipment  must  meet  the 
requirements  of  this  subpart,  except  as 
Under — 

(1)  Section  143.815(a)  for  lifeboats 
modified  to  include  self-righting 
capability  and  on-load/off-load  release 
mechanism;  and 

(2)  Section  143.320  for  survival  craft, 
rescue  boats,  and  their  davits  and 
winches. 

§143.815    May  a  lifetMat  buitt  on  or  before 
[date  one  day  before  the  effective  date  of 
the  final  rule.]  that  has  a  self-righting 
capability  and  an  on-load/off-load  release 
mechanism  be  used  on  any  manned  fixed 
facility? 

(a)  Yes.  A  lifeboat  built  on  or  before 
(date  one  day  before  the  effective  date 
of  the  final  rule.]  may  be  used  on  any 
manned  fixed  facility  and  need  not  meet 
the  requirements  of  §  143.830,  if  it  is 
modified  to  have  a  self-righting 
capability  and  an  on-load/off-load 
release  mechanism,  not  later  than  (date 
2  years  after  the  effective  date  of  the 
final  rule]. 


(b)  A  facility  with  lifeboats  that  meet 
paragraph  (a)  of  this  section  need  not 
have  a  rescue  boat,  or  a  lifeboat  meeting 
the  requirements  for  rescue  boats,  as 
required  in  §  143.826. 

§  1 43.820    What  are  the  requirements  for 
replacing  survival  craft,  rescue  t>oats,  and 
ttieir  davits  and  winches  that  were  on  the 
facility  on  or  t)efore  (date  one  day  twfore 
the  effective  date  of  the  final  rule.]? 

(a)  When  a  siu^ival  craft,  or  rescue 
boat,  that  is  on  a  manned  fixed  facility 
on  or  before  [date  one  day  before  the 
effective  date  of  the  final  rule.]  is 
replaced  without  replacing  its  davit  and 
winch,  the  replacement  survival  craft  or 
rescue  boat  need  not  meet  the 
requirements  of  this  subpart  if  it  is 
accepted  by  the  OCMl  or  approved  by 
the  Coast  Guard  under  §§  143.810(a)  or 
143.815(a). 

(b)  When  both  the  davit  and  winch  of 
a  survival  craft  or  rescue  boat  that  is  on 
a  facility  on  or  before  [date  one  day 
before  the  effective  date  of  the  final 
rule]  are  replaced  without  replacing  the 
survival  craft  or  rescue  boat  itself,  the 
replacement  davit  and  winch  need  not 
meet  the  requirements  of  this  subpart  if 
they  are  approved  or  accepted  under 

§§  143.810(a)  or  143.815(a). 

§  1 43.825    What  survival  craft  and  rescue 
boats  may  be  used  on  a  facility? 

Each  survival  craft  on  a  manned  fixed 
facility  must  be  one  of  the  following: 

(a)  A  lifeboat  meeting  the 
requirements  of  §  143.830. 

(b)  An  inflatable  life  raft  meeting  the 
requirements  of  §  143.832. 

(c)  A  rigid  life  raft  meeting  the 
requirements  of  §  143.833. 


(d)  A  life  float  meeting  the 
requirements  of  §  143.835. 

(e)  A  rescue  boat  meeting  the 
requirements  of  §143.841  and  143.842. 

§  1 43.826    What  type  and  how  many 
survival  craft  and  rescue  boats  must  a 
facility  have? 

(a)  Except  as  under  §  143.827,  each 
manned  fixed  facility  must  have  at  least 
the  type  and  number  of  survival  craft 
and  the  niunber  of  rescue  boats 
indicated  for  the  facilitv  in  table 
143.826. 

(b)  The  following  apply  to  table 
143.826; 

(1)  Lifeboats  may  be  substituted  for 
life  rafts  and  life  floats.  Life  rafts  may  be 
substituted  for  life  floats. 

(2)  The  hfe  floats  and  life  rafts 
reqiured  for  the  category  of  31  or  more 
persons  must  have  a  capacity  so  that,  if 
the  survival  craft  at  any  one  location  are 
lost  or  rendered  unusable,  there  will  be 
craft  remaining  with  100  percent 
capacity. 

(3)  The  capacity  referred  to  in  table 
143.826  is  the  total  number  of  persons 
on  the  facility  at  any  one  time,  not 
including  temporary  personnel.  See 

§  143.828  for  additional  survival  craft 
requirements  when  temporary 
persormel  are  on  board. 

(4)  A  "safe  haven"  is  another  manned 
facility  or  a  vessel  capable  of  rescuing 
persoimel. 

(5)  The  required  lifeboats  may  be  used 
as  rescue  boats  if  the  lifeboats  also  meet 
the  requirements  for  rescue  boats  in 

§  143.842.  See  §  143.815  for  facilities 
writh  lifeboats  built  on  or  before  [date 
one  day  before  the  effective  date  of  the 
final  rule). 
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S 1 43.827    Whwi  muM  facllttlM  Installed  on 
the  OCS  on  or  before    [date  one  day  before 
the  effective  date  of  the  final  rule.]  have 
survival  craft  and  rescue  boats? 

Manned  fixed  facilities  installed  on 
the  OCS  on  or  before  {date  one  day 
before  the  effective  date  of  the  final 
rule.]  that  are  required  to  have  survival 
craft  and  rescue  boats  must  have  them 
by  [date  2  years  after  effective  date  of 
the  final  rule]. 

§  1 43.828    What  are  the  survival  craft 
requirements  for  temporary  personnel? 

(a)  When  temporary  personnel  under 
§  143.1318(a)  are  on  board  a  manned 
fixed  facility  and  the  compliment 
exceeds  the  capacity  of  the  survival  craft 
required  under  §  143.826.  the  facility 
must  have  additional  life  rafts  to  ensure 
that  the  total  capacity  of  the  survival 
craft  is  not  less  than  200  percent  of  the 
personnel  on  board  at  any  one  time. 
Spaces  in  siirvival  craft  not  used  under 

§  143.826  may  be  used  by  personnel 
occupying  the  temporary 
accommodations. 

(b)  The  life  rafts  required  in  paragraph 
[a]  of  this  section  need  not  meet  the 
launching  requirements  of  §§  143.832(b) 
or  143.833(b)  but  must  meet  the  stowage 
requirements  of  46  CFR  108.565. 

S  143.830    What  are  tlie  requirements  for 
llfetioats? 

(a)  All  lifeboats  must  be — 

(1)  Totally-enclosed,  fire-protected 
lifeboats  approved  under  approval 
series  160.135:  and 

(2)  If  the  hull  or  canopy  is  of 
aluminum,  protected  in  its  stowage 
position  by  a  water  spray  system 
meeting  46  CFR  34.25 . 

(b)  Each  lifeboat  must  have  at  least  the 
following  provisions  and  equipment 
meeting  46  CFR  199.175(b): 

(1)  Bailer. 

(2)  Bilge  pump. 

(3)  Boathook. 

(4)  Fire  extinguisher. 

(5)  First  aid  kit. 

(6)  Flashlight. 

(7)  Hatchet. 

(8)  Heaving  line. 

(9)  Ladder. 

(10)  Towline. 

(11)  Drinking  water:  2  liters  per 
person. 

(12)  Sea  anchor. 

(13)  Smoke  signals:  2  required. 

(14)  Signal,  parachute  flare:  4 
required. 

(15)  Tool  kit. 

(16)  Bucket. 

(17)  Search  light. 

(c)  Except  for  boathooks.  the 
equipment  under  paragraph  (b)  of  this 
section  must  be  securely  stowed  in  the 
lifeboat. 


(d)  Each  lifeboat  must  have  a  list  of 
the  equipment  it  is  required  to  carry 
under  paragraph  (b).  The  list  must  be 
posted  in  the  lifeboat. 

(e)  The  manufacturer's  instructions 
for  maintenance  and  repair  of  the 
lifeboat  required  under  §  143.615(a) 
must  be  in  the  lifeboat  or  on  the  facility. 

S 1 43.831     Wriat  are  the  requirements  for 
tree-fall  lifeboats? 

All  free-fall  lifeboats  on  a  manned 
fixed  facility  must — 

(a)  Be  approved  under  approval  series 
160.135:  and 

(b)  Meet  the  requirements  for  MODU's 
in  46  CFR  108.557  for  free-fall  lifeboat 
launching  and  recovery  arrangements. 

§  1 43.832    What  are  ttw  requirements  for 
inflatable  life  rafts? 

(a)  All  inflatable  life  rafts  on  a  facility 
must  be  approved  under  approval  series 
160.151. 

(b)  Except  as  under  §  143.828(b),  each 
inflatable  life  raft  boarded  from  a  deck 
that  is  more  than  4.5  meters  (14  feet  9 
inches)  above  the  water  must  be  davit 
launched  or  served  by  a  mirine 
evacuation  system  meeting  §  143.834. 

$  1 43.833    What  are  the  requirements  for 
rigid  life  ratu? 

(a)  All  rigid  life  rafts  on  a  manned 
fixed  bcility  must  be  approved  under 
approval  series  160.118. 

(b)  Except  as  under  §  143.828(b).  each 
rigid  life  raft  boarded  from  a  deck  that 
is  more  than  4.5  meters  (14  feet  9 
inches)  above  the  water  must  be  davit 
launched  or  served  by  a  marine 
evacuation  system  meeting  §  143.834. 

§143334    What  are  the  requirements  tor 
marine  evacuation  systems? 

All  marine  evacuation  systems  on  a 
manned  fixed  facility  must — 

(a)  Be  approved  under  approval  series 
160.175:  and 

(b)  Meet  the  launching  arrangement 
requirements  for  MODU's  in  46  CFR 
108.545. 

{ 143.835    Wliat  are  the  requirements  tor 
llfsnosts? 

(a)  All  Ufe  floats  on  a  manned  fixed 
facility  must  be  approved  by  the 
Commandant  (G-MSE-4)  under  46  CFR 
part  160.  subpart  160.027. 

(b)  Each  life  float  must  have  a 
painter — 

(1)  That  is  at  least  30  meters  (lOO  feet) 
long,  but  not  less  than  three  times  the 
distance  between  the  deck  where  the 
life  float  is  stowed  and  the  waterline: 

(2)  That  has  a  breaking  strength  of  at 
least  6.67  KiloNewtons  (1,500  pounds) 
for  life  floats  with  a  capacity  of  less  than 
50  persons  and  at  least  13.34 
KiloNewtons  (3.000  pounds)  for  life 


floats  with  a  capacity  of  50  or  mure 
persons: 

(3)  That  is  resistant  to  deterioration 
from  ultraviolet  light:  and 

(4)  That  is  stowed  in  such  a  way  that 
the  painter  nms  out  freely  when  the  life 
fioat  floats  away  from  the  facility. 

(c)  Each  life  float  must  have  a  Hoaling, 
electric  waterlight  approved  under 
approval  series  161.010.  You  must 
attach  the  light  to  the  life  Ooat  by  a 
lanyard  of  12-thread  manila,  or  a 
synthetic  rope  of  equivalent  strength, 
not  less  than  5.5  meters  (18  feet)  in 
length.  You  must  mount  the  light  on  a 
bracket  so  that,  when  the  life  float  is 
launched,  the  light  will  pull  free  of  the 
bracket. 

(d)  Each  life  float  must  have  at  least 
two  buoyant  paddles  of  not  less  than  1.2 
meters  (4  feet)  in  length.  You  must  stow 
the  paddles  so  that  they  are  both  readily 
accessible  fixim  all  sides  of  the  life  float 
when  it  is  in  the  water. 

f  143.836    What  are  the  launching  and 
recovery  requirements  lor  lifeboats? 

(a)  Each  conventional  lifeboat  must 
have  a  launching  and  recovery  system 
that  meets  the  requirements  in  46  CFR 
108.555. 

(b)  Each  free-fall  lifeboat  must  have  a 
launching  and  recovery  system  that 
meets  the  requirements  in  46  CFR 
108.557. 

1 1 43.837    What  are  the  launching 
equipment  requirements  for  inflatable  life 
ralU  and  rigid  IHe  rsfU? 

(a)  Each  inflatable  life  raft  and  rigid 
life  raft  not  intended  for  davit  launching 
must  be  capable  of  rapid  deployment. 

(b)  Each  davit  launchable  life  raft 
must  have  the  following  launching 
equipment  at  each  launching  station: 

(1)  A  launching  device,  davit  and 
winch,  approved  by  the  Commandant 
(G-MSE-4)  under  approval  series 
160.163. 

(2)  A  mechanical  disengaging 
apparatus  approved  by  the  Commandant 
(G-MSE— 4)  under  approval  series 
160.170. 

(c)  The  launching  equipment  must  be 
operative  both  from  the  life  raft  and 
from  the  facility. 

(d)  Winch  controls  must  be  located  so 
that  the  operator  can  observe  the  life  raft 
laimching. 

(e)  The  launching  equipment  must  be 
arranged  so  that  a  loaded  life  raft  does 
not  have  to  be  lifted  before  it  is  lowered. 

(f)  Not  more  than  two  life  rafts  may  be 
launched  from  the  same  set  of  launching 
equipment. 

§143.840    How  must  survival  craft  be 
arranged? 

You  must  arrange  survival  craft  so 
that  they — 


(a)  Are  readily  accessible  in  an 
emergency: 

(b)  Are  accessible  for  inspection, 
maintenance,  and  testing: 

(c)  Are  in  locations  clear  of  overboard 
discharge  lines  and  obstructions  below: 
and 

(d)  Are  separated  on  the  facility  so  as 
to  reduce  the  chance  of  a  fire  or  other 
casualty  immobilizing  all  of  the  siurival 
craft. 

§143.841     What  are  the  approval  and 
stowage  requirements  for  rescue  boats? 

(a)  Rescue  boats  must  be  approved 
imder  approval  series  160.156.  A 
lifeboat  is  acceptable  as  a  rescue  boat  if 
it  also  meets  the  requirements  for  a 
rescue  boat  under  approval  series 
160.156. 

(b)  The  stowage  of  rescue  boats  must 
meet  the  requirements  of  46  CFR 
108.565. 

§  143.842  What  embarkation,  launching, 
and  recovery  arrangements  must  rescue 
boats  meet? 

(a)  Each  rescue  boat  must  be  capable 
of  being  launched  in  a  current  of  up  to 
5  knots.  A  painter  may  be  used  to  meet 
this  requirement. 

(b)  Each  rescue  boat  embarkation  and 
launching  arrangement  must  permit  the 
rescue  boat  to  be  boarded  and  launched 
in  the  shortest  possible  time. 

(c)  If  the  rescue  boat  is  one  of  the 
facility's  survival  craft,  the  rescue  boat 
must  also  meet  the  following: 

(1)  The  rescue  boat  must  meet  the 
embarkation  arrangement  and  launching 
station  requirements  of  46  CFR  108.540. 

(2)  The  rescue  boat  must  meet  the 
laimching  arrangement  requirements  of 
46  CFR  108.550  and  108.557  and.  if  the 
launching  arrangement  uses  falls  and  a 
winch.  46  CFR  108.553. 

(3)  If  the  launching  arrangement  uses 
a  single  fall,  the  rescue  boat  may  have 
an  automatic  disengaging  apparatus 
approved  under  approval  series 
160.170,  instead  of  a  lifeboat  release 
mechanism. 

(d)  The  rescue  boat  must  be  capable 
of  being  recovered  rapidly  when  loaded 
with  its  full  complement  of  persons  and 
equipment.  If  a  lifeboat  is  being  used  as 
a  rescue  boat,  rapid  recovery  must  be 
possible  when  loaded  with  its  lifeboat 
equipment  and  a  rescue  boat's 
complement  of  at  least  six  persons. 

(e)  Each  rescue  boat  launching 
appliance  must  be  fitted  with  a  powered 
winch  motor. 

(f)  Each  rescue  boat  launching    . 
appliance  must  be  capable  of  hoisting 
the  rescue  boat,  when  loaded  with  a 
rescue  boat's  full  complement  of 
persons  and  equipment,  at  a  rate  of  not 
less  than  0.3  meters  per  second  (59  feet 
per  minute). 


(g)  You  may  use  an  onboard  crane  to 
launch  a  rescue  boat,  if  the  crane's 
launching  system  meets  the 
requirements  of  this  section  and  the 
stowage  of  the  rescue  boat  meets  the 
requirements  of  46  CFR  108.565. 

§  1 43.845    Wliat  are  the  requirements  for 
lifeiackets? 

(a)  Each  lifejacket  must  be  approved 
by  the  Commandant  (G-MSE-4)  under 
approval  series  160.002. 160.005, 
160.055.  160.155.  160.176,  or  160.077. 

(b)  Each  lifejacket  must  have  a 
lifejacket  light  approved  under  approval 
series  161.012  or  160.112.  Each  light 
must  be  securely  attached  to  Ihe  front 
shoulder  area  of  the  lifejacket. 

(c)  Each  lifejacket  must  have  a  whistle 
permanently  attached  to  the  lifejacket 
by  a  cord. 

(d)  Each  lifejacket  must  be  marked 
with  Type  I  retro-reflective  material 
approved  under  approval  series 
164.018.  The  arrangement  of  the  retro- 
reflective  material  must  comply  with 
IMO  Resolution  A.658(16l. 

§  1 43.846    How  and  where  must  lifejackets 
bestowed? 

(a)  You  must  stow  lifejackets  in 
readily  accessible  places  in  or  adjacent 
to  accommodation  spaces. 

(b)  Lifejacket  stowage  containers  and 
the  spaces  housing  the  containers  must 
not  be  capable  of  being  locked. 

(c)  You  must  mark  each  lifejacket 
container  or  lifejacket  stowage  location 
with  the  words  "UFEJACKETS"  in 
block  letters  and  the  quantity,  identity, 
and  size  of  the  lifejackets  stowed  inside 
the  containers  or  stowed  at  the  location. 
The  identification  may  be  in  words  or 
with  the  appropriate  symbol  fix)m  IMO 
Resolution  A.760(18). 

§143.847    Must  every  person  on  tfie  facility 
have  a  lifejacket? 

Yes.  you  must  provide  a  lifejacket 
meeting  the  requirements  of  §  143.845 
for  each  person  on  a  manned  fLxed 
facility. 

§143.848    What  additkmaMifeJackets  must 
I  have? 

You  must  stow  an  additional 
lifejacket  in  a  readily  accessible  location 
for  each  person  on  duty  in  a  location 
where  their  lifejacket  under  §  143.847  is 
not  readily  accessible. 

§  1 43.850    What  are  the  requirements  tor 
ring  life  buoys? 

(a)  Ring  life  buoys  must  be  approved 
under  approval  series  160.050  or 
160.150.  You  may  use  ring  life  buoys 
approved  under  former  46  CFR  part  160, 
subpart  160.009.  as  long  as  they  are  in 
good  and  serviceable  condition. 

(b)  Each  ring  life  buoy  must  have  a 
floating,  electric  waterlight  approved 


imder  approval  series  161.010.  You 
must  attach  the  light  to  the  ring  life 
buoy  by  a  lanyard  of  12-thread  manila. 
or  a  synthetic  rope  of  equivalent 
strength,  not  less  than  0.9  meters  (3  feet) 
nor  more  than  1 .8  meters  (6  feet)  in 
length.  You  must  mount  the  light  on  a 
bracket  near  the  ring  life  buoy  so  that, 
when  the  ring  life  buoy  is  cast  loose,  the 
light  will  be  pulled  free  of  the  bracket. 

(c)  You  must  attach  to  each  ring  life 
buoy  a  buoyant  line  of  30  meters  (100 
feet)  in  length,  with  a  breaking  strength 
of  at  least  5  KiloNewtons  (1,124  pounds) 
force.  The  end  of  the  line  must  not  be 
secured  to  the  facility'. 

(d)  You  must  mark  each  ring  life  buoy 
with  T\ye  U  retro-reflective  material 
approved  under  approval  series 
164.018.  The  arrangement  of  the  retro- 
reflective  material  must  comply  with 
IMO  Resolution  A. 658(16). 

§143.851     How  many  ring  life  tMJoys  must 
t>e  on  each  facility? 

There  must  be  at  least  four  approved 
ring  life  buoys  on  each  maimed  fixed 

facility. 

§143.852    Where  must  I  locate  ring  IHe 
buoys  and  how  must  i  stow  tfiem? 

(a)  You  must  locate  one  ring  life  buoy 
on  each  side  of  the  facility  and  one  near 
each  external  stairway  leading  to  the 
water.  You  may  use  one  buoy  to  satisf>' 
both  these  requirements. 

(b)  You  must  stow  each  ring  life  buoy 
on  or  in  a  rack  that  is  readily  accessible 
in  an  emergency'.  The  ring  life  buoy 
must  not  be  permanendy  secured  in  any 
way  to  the  rack  or  the  facility. 

§  1 43.855    What  are  the  requirements  for 
first  aid  kiu? 

(a)  Each  manned  fixed  facility  must 
have  an  indu.strial  first  aid  kit  approved 
by  the  Mine  Safety  and  Health 
Administration  of  a  size  suitable  for  the 
maximum  number  of  persons  on  the 
facility. 

(b)  The  first  aid  kit  must  be 
maintained  in  the  medical  treatment 
room  required  under  §  143.1321  or.  if 
there  is  no  medical  treatment  room, 
under  the  custody  of  the  person  in 
charge. 

(c)  You  must  maintain  with  the  first 
aid  Idt  a  copy  of  DHHS  Publication  No. 
(PHS)  84-2024.  "The  Ship's  Medicine 
Chest  and  Medical  Aid  at  Sea," 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  or  the 
"American  Red  Cross  First  Aid  and 
Safety  Handbook. "  available  from  Litde 
Brown  and  Company.  3  Center  Plaza. 
Boston.  MA  02108. 
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§  1 43.860    What  are  the  requlramants  for 
litters? 

Each  maimed  fixed  facility  must  have 
at  least  one  Stokes  litter  or  other 
suitable  litter  capable  of  being  safely 
hoisted  with  an  injured  person.  The 
litter  must  be  readily  accessible  in  an 
emergency. 

§  143.865    What  emergency 
communications  equipment  must  be  on  a 
manned  fixed  facility? 

Each  manned  fixed  facility  must  have 
a  radio,  telephone,  or  other  means  of 
emergency  communication  with  the 
shore,  vessels,  and  facilities  in  the 
vicinity.  This  communication 
equipment  must  have  an  emergency 
power  source  as  required  by  §  143.1336. 

S  143.870    What  are  the  immersion  suit 
requirements? 

Each  manned  fixed  facility  located 
north  of  32  degrees  North  latitude  must 
comply  with  the  immersion  suit 
requirements  applicable  to  MODU's 
under  §  145.210. 

}  1 43.875    Wliat  are  ttie  approval 
requirements  for  woric  vests? 

.Ml  work  vests  on  a  manned  fixed 
facility  must  be  of  a  buoyant  type 
approved  under — 

(a)  Approval  series  160.053:  or 

(b)  Approval  series  160.077,  as  a 
commercial  hybrid  persona!  notation 
device. 

{143.876    How  must  I  stow  work  vests? 

You  must  stow  all  work  vests 
separately  from  lifejackets  and  in  a 
location  that  is  not  easily  confused  with 
a  storage  area  for  lifejackets. 

1 1 43.877    How  must  I  mark  worti  vesta? 

You  must  mark  all  work  vests  with 
Type  n  retro-reflective  material 
approved  under  approval  series 
164.018.  The  arrangement  of  the  retro- 
reflective  material  must  comply  with 
IMO  Resolution  A.658(16). 

f  1 43.878    When  may  I  substitute  a  work 
vest  for  a  llfejacket? 

(a)  You  may  use  a  work  vest  approved 
under  §  143.875  instead  of  a  lifejacket 
when  working  near  or  over  water. 

(b)  You  may  not  substitute  work  vests 
for  any  portion  of  the  number  of 
approved  lifejackets  required  to  be  on 
the  facility  or  an  attending  vessel  for  use 
during  drills  and  emergencies. 

§143.880    What  are  the  requirements  for 
hybrid  personal  flotation  devices? 

(a)  You  must  use  and  stow  all 
commercial  hybrid  personal  flotation 
devices  (PFD's)  used  as  work  vests 
under — 


(1 )  The  procedures  in  the  manual 
required  for  these  devices  under  46  CFR 
160.077-29;  and 

(2)  All  limitations,  if  any,  marked  on 
them. 

(b)  All  commercial  hybrid  PFD's  on 
the  facility  must  be  of  the  same  or 
similar  design  and  must  have  the  same 
method  of  operation. 

§  1 43.881    What  are  the  requlramants  for 
Inflatable  llfe|ackats? 

(a)  Each  inflatable  lifejacket  must  be 
approved  by  the  Conmiandant  (G-MSE- 
4J  under  approval  series  160.176. 

(b)  All  inflatable  lifejackets  on  a 
facility  must  be  used  and  stowed 
under — 

(1)  The  procedures  in  the  manual 
required  for  these  lifejackets  under  46 
CFR  176.21;  and 

(2)  All  limitations,  if  any.  marked  on 
them. 

(c)  All  inflatable  lifejackets  on  a 
facility  must  be  of  the  same  or  similar 
design  and  must  have  the  same  method 
of  operation. 

$  1 43.885    What  are  the  marking 
requirements  for  llfesaving  equipment? 

la)  Each  life  float,  lifeboat,  rigid  life 
raft,  and  survival  capsule  must  be 
marked  on  two  opposite  outboard  sides 
with  the  name,  number,  or  other 
inscription  identifying  the  facility  on 
which  placed  and  the  number  of 
persons  permitted  on  the  craft.  Each 
paddle  or  oar  for  these  craft  must  be 
marked  with  an  inscription  identifying 
the  facility.  The  letters  and  numbers 
must  be  at  least  100  millimeters  (4 
inches)  high  on  a  contrasting 
background. 

(b)  Each  inflatable  life  raft  must  be 
marked  to  meet  46  CFR  part  160.151-33, 
and  after  each  servicing,  46  CFR 
160.151(m). 

(c)  All  lifejackets  and  ring  life  buoys 
must  be  conspicuously  marked  with  the 
name,  number,  or  other  inscription 
identifying  the  facility  on  which  placed. 
The  letters  and  numbers  must  be  at  least 
38  millimeters  (1.5  inches)  high  on  a 
contrasting  background.  Lifejackets  and 
ring  life  buoys  that  accompany  mobile 
crews  to  unmanned  facilities  may  be 
marked  with  the  operator's  name  and 
field  designation. 

Subpart  J — Llfesaving  Equipment  on 
Unmanned  Fixed  Facilities 

%  1 43.900    What  does  this  subpart  apply 
to? 

This  subpart  applies  to  unmanned 
fixed  facilities. 


$  1 43.905    Who  must  ensure  compliance 
with  the  requirements  of  this  subpart? 

The  owner  or  operator  must  ensure 
that  the  requirements  of  this  subpart  are 
complied  with  on  their  facility. 

§143.910    When  are  people  prohibited  from 
being  on  a  facility? 

No  person  may  be  on  a  facility  unless 
the  requirements  of  this  subpart  are  met. 

§143.915    What  are  ttie  requirements  for 
lifejackets? 

(a)  Except  as  under  paragraph  (b)  of 
this  section,  each  unmanned  fixed 
facility  must  have  at  least  one  lifejacket 
meeting  the  requirements  of  §  143.845 
for  each  person  on  the  facility.  The 
lifejackets  need  be  on  the  facility  only 
when  persons  are  on  board. 

(b)  During  helicopter  visits  personnel 
who  have  aircraft  type  lifejackets  may 
use  them  as  an  alternative  to  the 
requirements  of  paragraph  (a)  of  this 
section. 

S 1 43.920    What  are  the  requirements  for 
ring  life  buoys? 

(a)  Each  unmanned  fixed  facility  must 
have  at  least  one  ring  life  buoy  meeting 
the  requirements  of  §  143.850  for  every 
two  persons  on  the  facility,  up  to  a 
maximum  of  four  buoys. 

(b)  If  there  is  no  space  on  the  bcility 
for  the  ring  life  buoys,  they  must  be  on 
a  maimed  vessel  located  alongside  of 
the  facility  while  the  persons  are  on  the 
facility. 

§143.925    What  are  the  requirements  for 
immersion  suits? 

(a)  Each  unmanned  fixed  facility 
located  North  of  32  degrees  North 
latitude  must  comply  with  the 
immersion  suit  requirements  applicable 
to  MODU's  under  §  145.210.  Except  as 
under  paragraph  (b)  of  this  section,  the 
immersion  suits  need  be  on  the  facility 
only  when  persons  are  on  board. 

(b)  If  an  attending  vessel  is  moored  to 
the  facility,  the  suits  may  be  stowed  on 
the  vessel,  instead  of  on  the  facility. 

Subpart  K— Rre-Flghting  and  Rre- 
Protection  Equipment  for  Fixed 
Facilities 

§143.1000    What  does  this  subpart  apply 
to? 

(a)  This  subpart  applies  to  all  fixed 
facilities  on  (date  2  years  after  effective 
date  of  the  final  rule). 

(b)  A  facility  constructed  before  [date 
2  years  after  effective  date  of  the  final 
rule]  need  not  comply  with  this  subpart 
until  [date  2  years  after  effective  date  of 
the  final  rule]. 


§143.1005    Who  must  ensure  compliance 
with  ttie  requirements  of  this  subpart? 

The  owner  or  operator  must  ensure 
that  the  requirements  of  this  subpart  are 
complied  with  on  their  facility. 

§143.1010    What  equipment  must  be 
approved  t>y  the  Coast  Guard? 

(a)  Except  as  under  paragraph  (b)  of 
this  section,  SS  143.1015.  143.1055  (b) 
and  (c),  143.1062(a).  and  143.1063,  all 
fire-fighting  and  fire-protection 
equipment  on  a  unit,  whether  or  not 
required  to  be  on  the  unit,  must  be 
approved  by  the  Coast  Guard  under  this 
chapter  or  imder  46  CFT?  chapter  I  for 
that  item  of  equipment. 

(b)  Fire-fighting  and  fire-protection 
equipment  equivalent  to  equipment 
under  paragraph  (a)  of  this  section  may 
be  used  on  the  unit  if  the  equipment  is 
permitted  under  §  143.30, 


§143.1015    Can  I  use  fire-fighting 
equipment  for  wrhich  there  is  no  Coast 
Guard  standard? 

Yes.  You  may  use  fire-fighting 
equipment  for  which  there  is  no  Coast 
Guard  standard  as  excess  equipment, 
but  not  as  the  primary  fire-fighting 
equipment,  if  the  equipment  does  not 
endanger  the  facility  or  personnel  in  any 
way  and  it  is  maintained  in  good 
working  condition. 

§  1 43.1 020    How  are  fire  extinguishers 
classified? 

(a)  Portable  and  semiportable 
extinguishers  on  a  manned  fixed  facility 
roust  be  classified  using  the  Coast 
Guard's  marine  rating  system  of 
combination  letter  and  number  symbol. 
The  letter  indicates  the  type  of  fire  that 
the  extinguisher  is  designed  to 
extinguish,  and  the  number  indicates 
the  relative  size  of  the  extingmsher. 

(b)  The  letter  designations  are  as 
follows: 

(1)  "A"  for  fires  in  ordinary 
combustible  materials  where  the 


quenching  and  cooling  effects  of 
quantities  of  water,  or  solutions 
containing  large  percentages  of  water, 
are  of  first  importance. 

(2)  "B"  for  fires  in  flammable  liquids, 
greases,  or  other  thick  flammable 
substances,  where  a  blanketing  effect  is 
essential. 

(3)  "C"  for  fires  in  electrical 
equipment  where  the  use  of  a  non- 
conducting extinguishing  agent  is  of 
first  importance. 

(c)  The  number  designations  for  size 
range  from  "I"  for  the  smallest 
extinguisher  to  "V"  for  the  largest.  Sizes 
1  and  n  are  portable  extinguishers.  Sizes 
ni,  IV,  and  V  are  semiportable 
extinguishers  which  should  be  fitted 
with  suitable  hose  and  nozzle  or  other 
practicable  means  so  that  all  portions  of 
the  space  concerned  may  be  covered. 
Examples  of  size  graduations  for  some 
of  the  typical  portable  and  semiportable 
extinguishers  are  set  forth  in  table 
143.1020. 


Table  143.1020 
Portable  and  Semi-portable  Extinguishers 


Classification 

Foam 

Carbon  dioxide 

Dry  chemical 

Type-Size 

liters  (gallons) 

kilograms  (pounds) 

kilograms  (pounds) 

A-n 

9.5  (2.5) 

~ 

225  (5)' 

B-II 

9.5  (2.5) 

6.7(15) 

4.5  (10) 

C-II 

- 

6.7(15) 

4.5  (10) 

B-rv 

7.6  (20) 

22.5  (50) 

13.5  (30) 

B-V 

15.2(40) 

45  (100)^ 

22.5  (50)' 

'  Must  be  specifically  approved  as  a  type  "A,"  "B,"  or  "C"  extingtiisher. 
^  For  outside  use,  double  the  quantity  of  agent  that  must  be  carried. 
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§143.1025    What  are  ttw  approval 
requirements  for  a  fire  extinguisher? 

All  fire  extinguishers  must  be  of  an 
approved  type  under  46  CFR  part  162. 
subparts  162.028  and  162.039. 

§143.1026    iMust  fire  extinguishers  be  on 
the  facility  at  all  times? 

(a)  On  a  manned  fixed  facility,  the  fire 
extinguishers  required  by  §  143.1030 
must  be  on  the  facility  at  all  times. 

(b)  On  an  unmanned  fixed  facility,  the 
fire  extinguishers  required  by 


§  143.1030  need  be  on  the  facility  only 
when  personnel  are  working  on  the 
facility  more  than  12  consecutive  hours. 

§143.1027    What  are  the  name  plate 
requirements  for  a  fire  extinguisher? 

All  portable  and  semiportable 
extinguishers  must  have  a  durable, 
permanently  attached  nameplate  giving 
the  name  of  the  item,  its  rated  capacity 
in  liters  (gallons)  or  kilograms  (poimds), 
the  name  and  address  of  the  person  or 
firm  for  whom  approved,  and  the 


identifying  mark  of  the  actual 
manufacturer. 

§143.1028    Wliat  are  ttie  maintenance 
requirements  for  a  fire  extinguisher? 

All  fire  extinguishers  must  be 
maintained  in  good  working  order. 

§  1 43.1 029    How  many  fire  extlngulshera  do 
I  need? 

For  each  particular  location,  you  need 
the  number  of  fire  extinguishers 
required  by  table  143.1029. 
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§  143.1030    Wh«re  must  a  s«miportabl«  fire 
•xtingulstwr  be  locatsd? 

All  semiportable  fire  extinguishers 
under  table  143.1029  must  be  located  in 
the  open  so  as  to  be  readily  seen. 

{143.103S    What  art  th«  raqulmiwnts  for 
flraman'*  outfits? 

(a)  Each  manned  fixed  facility  with 
nine  or  more  persons  must  have  at  least 
two  fireman's  outfits  consisting  of — 

(1)  A  self-contained  breathing 
apparatus  of  the  pressure-demand, 
open-circuit  type,  approved  by  the  Mine 
Safety  and  Health  Administration 
(MSHAJ  and  by  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH).  Each  one  must  have  a 
minimum  30-minute  air  supply,  full 
facepiece.  and  one  spare  charge.  Fixed 
facilities  constructed  before  November 
23, 1992,  may  continue  to  use 
equipment  previously  approved  under 
46  CFR  160.011  as  long  as  it  is 
maintained  in  good  condition  to  the 
satisfaction  of  the  cognizant  OCMl: 

(2)  One  three-cell,  explosion  proof 
flashlight  with  an  Underwriter's 
Laboratories  label  and  one  set  of  spare 
batteries  for  the  flashlight: 

(3)  One  oxygen  and  explosive  meter 
with  an  Underwriter's  Laboratories  label 
or  Factory  Mutual  label; 

(4)  One  pair  of  boots  and  gloves  made 
of  rubber  or  other  electrically  non- 
conductive  material; 

(5)  One  hehnet  meeting  ANSI  Z89.1- 
1997; 

(6)  Clothing  that  protects  the  skin 
from  heat  and  scalding  steam  and  that 
has  a  water  resistant  outer  surface;  and 

(7)  One  lifeline  that— 

(i)  Is  attached  to  the  self-contained 
breathing  apparatus; 

(ii)  Is  made  of  bronze  wire  rope, 
inherenUy  corrosion  resistant  steel  wire 
rope,  or  galvanized  or  tinned  steel  wire 
rope; 

(iii)  Is  long  enough  to  permit  use  of 
the  outfit  in  any  location  on  the  facility; 

(iv)  Is  fitted  on  each  end  vtrith  a  hook 
having  a  16  millimeter  (^n  inch)  throat 
opening  for  the  keeper;  and 

(v)  Has  a  minimum  breaking  strength 
of  68  kilograms  (1.500  pounds). 

(b)  The  person  in  charge  must  ensure 
that— 

(1)  At  least  two  people  trained  in  the 
use  of  fireman's  outfits  are  on  the 
facihty  at  all  times; 

(2)  Each  fireman's  outfit  and  its  spare 
equipment  is  stowed  together  in  a 
readily  accessible  container  or  locker; 
that  no  more  than  one  outfit  is  stowed 
in  the  same  container  or  locker;  and 

(3)  Fireman's  outfits  are  not  used  for 
any  purpose  other  than  fire  fighting. 


1143.1040    How  many  firs  axes  do  I  HMd? 

Each  manned  fixed  facility  must  have 
at  least  two  fire  axes. 

§143.1045    On  a  manned  fixed  facility, 
what  spaces  require  a  fixed  flre- 
extinguishlng  system? 

The  following  spaces  or  systems  on  a 
manned  fixed  facility  must  be  protected 
by  an  approved  fixed-gaseous,  or  other 
approved  fixed-type,  extinguishing 
system: 

(a)  Paint  lockers  of  capacity  in  excess 
of  57  cubic  meters  (200  cubic  feet)  and 
similar  spaces  containing  flammable 
liquids. 

(b)  Galley  range  or  deep  fat  fiyer. 

(c)  Each  enclosed  space  containing 
internal  combustion  or  gas  turbine 
machinery,  with  an  aggregate  power  of 
more  than  1.000  B.H.P..  and  any 
associated  fuel  oil  units,  purifiers, 
valves,  or  manifolds. 

{143.1050    Wliat  are  tt)«  requirements  for  a 
fire  dataction  and  alarm  system? 

(a)  All  acconunudation  and  service 
spaces  on  a  manned  fixed  facility  must 
have  an  automatic  fire  detection  and 
alarm  system. 

(b)  Sleeping  quarters  must  be  fitted 
with  smoke  detectors  that  have  local 
alarms  and  that  may  or  may  not  be 
connected  to  the  central  alarm  panel. 

(c)  Each  fire  detection  and  fire  alarm 
system  must: 

(1)  Be  designed  to  comply  with  API 
RP  14G,  section  4. 

(2)  Be  installed  to  comply  vtrith  API 
RP  14C  and  NFPA  72. 

(3)  Have  a  visual  alarm  and  an  audible 
alarm  at  a  normally  maiuied  area. 

(4)  Be  divided  into  zones  to  limit  the 
area  covered  by  a  particular  alarm 
signal. 

{143,1055    Wtiat  are  the  rsqulrsmants  for  a 
fire  main  on  a  manned  fixed  faciiity? 

(a)  Each  manned  fixed  facility  must 
have  a  fire  main  system  protecting 
accommodation  spaces,  accommodation 
modules,  control  spaces,  and  other  areas 
not  covered  by  Minerals  Management 
Service  (MMS)  regulations  under  30 
CFR  250.123(b)(8).  The  hose  system 
must  be  capable  of  reaching  all  parts  of 
these  spaces  without  difficulty. 

(b)  Tne  fire  main  system  under 
paragraph  (a)  of  this  section  may  be  part 
of  the  firewater  system  required  by 
MMS  regulations  under  30  CFR 
250.123(b)(B)(i). 

(c)  If  the  accommodation  fire  main  is 
part  of  the  MMS  firewater  system,  as 
permitted  under  paragraph  (b)  of  this 
section,  the  fire  main  system  design  and 
hardware  must  meet  the  MMS 
requirements  of  30  CFR  250.123(b)(8) 
and  API  RP  140,  subsection  5.2.  If  an 
independent  fire  main  is  installed,  the 


fire  main  system  design  and  hardware 
must  comply  with  the  MODU 
regulations  for  fire  mains  in  46  CFR 
108.41.5  through  108.425 

{143.1060    Wtiat  fire-flgtiting  equipment 
must  a  helicopter  landing  dack  on  a 
manned  fixed  facility  have? 

Each  helicopter  landing  deck  on  a 
manned  fixed  facility  must  have  the 
following: 

(a)  A  fire  hydrant  and  hose  located 
near  each  stairway  access  to  the  landing 
deck.  If  the  landing  deck  has  more  than 
two  stairway  accesses,  only  two 
stairway  accesses  need  to  have  a  fire 
hydrant  and  hose.  The  fire  hydrants 
must  be  part  of  the  fire  main  system. 

(b)  Portable  fire  extinguishers  in  the 
quantity  and  location  as  required  in 
table  143.1029. 

{ 143.1061  What  fire-protection  system 
must  a  helicopter  fueling  facility  have? 

In  addition  to  the  portable  fire 
extinguishers  required  under  table 
143.1029,  each  helicopter  fueling 
facility  must  have  a  fire-protection 
system  capable  of  delivering,  to  the  fuel 
containment  area,  one  of  the  following 
fire-fighting  agents  at  the  rates 
prescribed  for  the  agent: 

(a)  Protein  foam  at  the  rate  of  at  least 
6.52  liters  per  minute  for  each  square 
meter  (0.16  gallon  per  minute  for  each 
square  foot)  of  the  area  for  5  minutes. 

(b)  Aqueous  film  forming  foam  at  the 
rate  of  at  least  4.07  liters  per  minute  for 
each  square  meter  (0.1  gallon  per 
minute  for  each  square  foot)  of  the  area 
for  5  minutes. 

(c)  Twenty-two  and  a  half  kilograms 
(50  pounds)  of  dry  chemical  (B-V 
semiportable)  for  each  28  square  meters 
(300  square  feet)  or  less  of  the  area. 

{143.1062  Can  the  water  supply  for  the 
helicoptar  decl(  fire-protection  system  t>e 
part  of  the  MMS  firswatsr  system? 

(a)  The  water  supply  for  the 
helicopter  deck  fire-protection  system 
required  under  §§  143.1060  or  143.1061 
may  be  part  of — 

(1)  The  MMS  firewater  system  under 
30  CFR  250.123(b)(8);  or 

(2)  If  installed,  an  independent 
accommodation  fire  main  system  under 
§143.1055. 

(b)  If  the  water  supply  for  the 
helicopter  deck  fire-protection  system  is 
part  of  the  MMS  firemain  system,  the 
piping  design  and  hardware  must  be 
compatible  with  the  MMS  system. 

(c)  If  the  water  supply  for  the 
helicopter  deck  fire-protection  system  is 
part  of  an  independent  accommodation 
fire  main  system,  the  piping  design  and 
hardware  must  be  compatible  with  the 
system  and  must  comply  with  the 


requirements  for  fire  mains  in  46  CFR 
108.415  through  108.425. 

{143.1063    Does  an  existing  helicopter 
decic  fire-protection  system  have  to  be 
Coast  Guard  approved? 

No.  A  helicopter  deck  fire-protection 
system  on  a  fixed  faciUt)'  on  [date  2 
years  after  effective  date  of  final  rule] 
may  continue  in  use  without  having 
Coast  Guard  equipment  approval,  if  the 
system  meets  §§  143.1060  and  143.1061. 

Subpart  L — Systems  Fire  Protection 
for  Fixed  Facilities 

{143.1100    What  does  this  subpart  apply 
to? 

This  subpart  applies  to  the  following: 

(a)  Each  fixed  facility  that — 

(1)  Was  contracted  for,  or  the 
construction  of  which  began,  on  or  after 
(effective  date  of  final  rulel; 

(2)  Underwent  a  major  conversion 
that  began  on  or  after  (effective  date  of 
final  rule.);  or 

(3)  Was  relocated  to  another  OCS 
location  on  or  after  [effective  date  of 
final  rule.). 

(b)  When  on  a  facility  under 
paragraph  (a)(1)  of  this  section — 

(1)  Each  accommodation  module; 

(2)  Each  temporary  accommodation 
module;  or 

(3)  Each  accommodation  module  that 
is  part  of  a  drilling/workover  rig 
package. 

{143.1105    What  doesn't  this  subpart 
apply  to? 

This  subpart  doesn't  apply  to  the 
following: 
(a)  Each  fixed  facility  that— 

(1)  Was  contracted  for,  or  the 
construction  of  which  began,  before 
(effective  date  of  final  rule.]: 

(2)  Underwent  a  major  conversion 
that  began  before  (effective  date  of  final 
rule.];  or 


(3)  Was  relocated  to  another  OCS 
location  before  (effective  ddle  of  final 
rule). 

(b)  When  on  a  facility  under 
paragraph  (a)(1)  of  this  section — 

(1)  Each  accommodation  module: 

(2)  Each  temporary  accommodation 
module;  or 

{143.1110  Who  must  ensure  compliance 
with  the  requirements  of  this  subpart? 

The  owner  or  operator  must  ensure 
that  the  requirements  of  this  subpart  are 
complied  with  on  their  fixed  facility. 

{143.1115  Witat  are  tile  requirements  for 
systems  fire  protection  in  accommodation 
spaces  and  modules? 

(a)  Except  as  under  §  143.1120.  the 
systems  fire  protection  requirements  for 
accommodation  spaces,  accommodation 
modules,  temporary  accommodation 
modules,  and  accommodation  modiUes 
that  are  part  of  a  drilling/workover  rig 
package  are  listed  in  table  143.1115(1). 
These  requirements  in  the  table  do  not 
apply  to  facilities  and  modules  under 
§143.1105. 

(b)  Accommodation  spaces, 
accommodation  modules,  temporary 
accommodation  modules,  and 
accommodation  modules  that  arc  part  of 
a  drilling/workover  rig  package  for  more 
than  16  persons  must  be  treated  as  new 
dormitories  under  chapter  16  of  NFPA 
101  and  meet  chapters  16  and  32  of 
NFPA  101,  except  as  follows: 

(1)  In  the  case  where  fire  detection 
and  alarm  systems  are  required  by 
chapter  16  of  NFPA  101,  then  the 
requirements  of  §  143.1050  do  not 
apply. 

(2)  Section  21-2.2. 3(c)  of  chapter  21 
of  NFPA  101,  as  referenced  in  chapter 
16  of  NFPA  101,  does  not  apply. 

(c)  Accommodation  spaces, 
accommodation  modules,  temporary 
accommodation  modules,  and 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package  for  16  or 
fewer  persons  must  be  treated  as  new 


lodging  or  rooming  houses  under 
chapter  20  of  NFPA  101  and  meet 
chapters  20  and  31  of  NFPA  101,  except 
as  follows: 

(1)  In  the  case  where  fire  detection 
and  alarm  systems  are  required  by 
chapter  20  of  NFPA  101 ,  then  the 
requirements  of  §  143.1050  do  not 
apply. 

(2)  Section  21-2.Z.3(c)  of  chapter  21 
of  NFPA  101,  as  referenced  in  chapter 
20  of  NFPA  101 .  does  not  apply. 

(d)  Where  an  independent  fire  wall  is 
required  by  table  143.1115(f),  it  must  be 
constructed  and  installed  so  as  to  be  of 
sufficient  size  and  orientation  to  protect 
the  exterior  surfaces  of  the  spaces  or 
modules  from  extreme  radiant  heat  flux 
levels.  The  wall  must  have  a  structural 
core  of  flat  steel  plate  that  is  suitably 
sti^ened  and  protected  so  as  to  meet  the 
conditions  of  acceptance  for  a  60- 
miniite  exposure  for  test  method  C 
(Tests  of  Fire-Containment  Capability  of 
Walls)  of  ASTME  1529. 

(e)  The  berth  capacity  in  table 
143.1 1 15(0  refers  to  the  number  of 
berths  within  a  single  accommodation 
space  or  module.  Multiple  independent 
installations  of  spaces  or  modiUes  with 
berth  capacities  of  16  or  less  are  allowed 
to  independently  meet  the  fire- 
protection  requirements  in  table 
143.1115(f)  if— 

(1)  The  accommodation  spaces  or 
modules  are  not  structurally  connected; 

(2)  Each  accommodation  space  or 
module  has  independent  access  to  open 
decks  or  walkways:  and 

(3)  Each  space  or  module  includes  an 
HVAC  system  that  services  only  that 
respective  space  or  module. 

(0  The  systems  fire  protection 
requirements  for  accommodation 
spaces,  accommodation  modules, 
temporary  accommodation  modules  and 
accommodation  modules  that  are  part  of 
a  platform  or  workover  package  are 
contained  in  the  following  table. 
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$  1 43. 11 20    What  altemative  systems  fire 
protection  requirements  may  I  meet? 

Accommodation  spaces, 
acqonunodation  modules,  temporarj' 
accommodatioD  modules,  and 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package  may 
meet  the  requirements  for  structural  fire 
protection  in  46  CFR  part  108,  subpart 
B,  instead  of  in  §  143.1115.  However, 
the  exterior  boundaries  of 
superstructures  and  deckhouses 
enclosing  these  spaces  and  modules, 
including  overhanging  decks,  if  any, 
that  support  these  spaces  and  modules, 
must  be  constructed  to  the  A-60 
standard  (as  defined  in  46  CFR 
108.131(b)(1))  for  the  virhole  or  portion 
of  the  boundaries  that  faces,  and  is 
within  30  meters  (100  feet)  of,  the 
platform  hydrocarbon  source. 

§  1 43.1 1 25    How  must  accommodation 
spaces  and  modules  be  designed  and 
located  to  protect  personnel  In  case  of  fire? 

Accommodation  spaces, 
accommodation  modules,  temporary 
accommodation  modules,  and 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package,  must  be 
designed  and  located  so  as  to — 

(a)  Minimize  the  effects  of  flames, 
excess  heat,  or  blast  effects  caused  by 
fires,  blowouts,  and  explosions;  and 

(b)  Provide  safe  refuge  from  fires, 
blowouts,  and  explosions  for  personnel 
for  the  minimum  time  necessary  to 
evacuate  the  space  under  the  Emergency 
Evacuation  Plan  imder  subpart  D  of  this 
part. 

§  1 43.1 1 30    What  special  shut-down 
features  must  a  ventilation  system  for  an 
accommodation  space  and  service  space 
be  provided  with? 

The  ventilation  system  in  an 
accommodation  space,  an 
accommodation  module,  a  temporary 
accommodation  module,  an 
accommodation  module  that  is  part  of  a 
drilling/workover  rig  package,  and  a 
service  space  must  have — 

(a)  A  means  of  shutting  down  the 
system:  and 

(b)  An  alarm  at  a  manned  location 
that  sounds  when  flammable  gases, 
smoke,  hydrogen  sulfide  or  other 
hazardous  or  toxic  substances  is  in  the 
system, 

f  143.1135    What  are  the  fire-protection 
requirements  for  escape  routes? 

At  least  one  escape  route  from  an 
accommodation  space,  accommodation 
module,  temporar>'  accommodation 
module,  and  accommodation  module 
that  is  part  of  a  drilling/workover  rig 
package  to  a  primarv  means  of  escape 
under  S§  143.1220  and  143.1221.  must 
provide  adequate  protection  for 


escaping  persormel  from  fires,  blowouts, 
and  explosions. 

Subpart  M — Design  and  Equipment  for 
All  Rxed  Facilities 

General 

$143.1200    What  does  this  subpart  apply 
to? 

This  subpart  applies  to  all  fixed 

facilities. 

$143.1205    Who  must  ensure  compliance 
with  the  requirements  of  this  subpart? 

The  owner  or  operator  must  ensure 
that  the  requirements  of  this  subpart  are 
complied  with  on  their  facility. 

Aids  to  Navigation 

$143.1210    What  are  the  requirements  for 
obstruction  lights  and  warning  devices? 

All  fixed  facilities  must  meet  the 
requirements  for  obstruction  lights  and 
warning  devices  in  part  67  of  this 
chapter. 

General  Alarm  System 

$143.1215    What  facilities  must  have  one? 
Each  manned  fixed  facility  and  each 
unmanned  fixed  facility  that  has 
temporary  personnel  berthed  in 
temporary  accommodation  modules  or 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package  must 
have  a  general  alarm  system  capable  of 
signaling  personnel  to  go  to  the 
emergency  stations  assigned  under 
S  143.215  and  to  abandon  the  facility. 

$143,1216    What  are  the  signals? 

(a)  The  signal  to  go  to  emergency 
stations  must  be  a  series  of  intermittent 
sounds,  each  sound  with  a  duration  of 
not  less  than  10  seconds. 

(b)  The  signal  to  abandon  the  facibty 
must  be  a  continuous  sound. 

$143.1217    What  must  it  consist  Of  ? 

(a)  A  general  alarm  system  must  be  an 
electrically-operated  bell,  klaxon,  or 
other  warning  device  capable  of 
producing  the  signals  imder  S  143.1216. 

(b)  The  signals  produced  must  be 
audible  throughout  the  facility-  and  must 
be  distinct  fi'om  other  audible  signals  on 
the  facility. 

(c)  A  visual  alarm  in  the  form  of  a 
rotating  red  light  may  be  required  in 
areas  of  high  noise  levels,  to  comply 
with  the  requirements  of  §  143.1236. 

(d)  The  system  hardware  must  be 
Underwriters  Laboratories  (UL)  listed. 
Factory  Mutual  (F.M.)  listed,  or  Coast 
Guard  approved. 

$143.1218    What  signs  are  required? 

(a)  Each  audible  alarm  activator  for 
the  svstem  must  be  marked  with  at  least 
the  words  "GENERAL  ALARM"  in  red 


letters  at  least  25  millimeters  (one  inch) 
high  on  a  contrasting  background. 

(b)  A  sign  bearing  at  least  the  legend 
•GENERAL  ALARM— WHEN  BELL 
RINGS  GO  TO  YOUR  STATION"  in  red 
letters  at  least  25  millimeters  (one  inch) 
high  on  a  contrasting  background  must 
be  posted  near  each  bell  or  audible 
alarm  sounding  device  on  the  system.  If 
the  soimding  device  is  not  a  bell,  you 
may  replace  the  words  "BELL"  and 
"RINGS"  with  words  that  more 
accurately  describes  the  device. 

Means  of  Escape 

$143.1220    WtMt  means  of  escape  are 
required? 

(a)  Each  facility  must  have  the 
primary  and  secondary  means  of  escape 
required  in  S§  143.1222  or  143.1223  for 
use  in  evacuating  the  facility. 

(b)  A  primary'  means  of  escape 
consists  of  a  fixed  stairway,  or  a  fixed 
ladder,  constructed  of  steel. 

(c)  A  secondary  means  of  escape 
consists  of  a  marine  evacuation  system, 
a  portable  flexible  ladder,  a  knotted  man 
rope,  or  a  similar  device  determined  by 
the  OCMI  to  provide  an  equivalent  or 
better  means  of  escape. 

(d)  Where  a  secondary  means  of 
escape  is  required,  a  primary  means  of 
escape  may  be  substituted. 

$143.1221     Where  must  they  be  located? 

(a)  Each  means  of  escape  required  in 
§§  143.1222  or  143.1223  must  be  easily 
accessible  to  personnel  for  rapidly 
evacuating  the  faciUty. 

(b)  When  two  or  more  means  of 
escape  are  installed,  at  least  two  roust  be 
located  as  nearly  diagonally  opposite 
each  other  as  practicable. 

(c)  The  foUouing  spaces  with  a  floor 
area  of  28  square  meters  (300  square 
feet)  or  more  must  have  at  least  two 
exits  as  widely  spaced  as  possible: 

(1)  Each  accommodation  space. 

(2)  Each  space  that  is  used  on  a 
regular  basis,  such  as  a  control  room, 
machinery  room,  store  room,  or  other 
space  where  personnel  could  be  trapped 
in  an  emergenc)'. 

$  143.1222    How  many  means  of  escape  are 
required  for  manned  fixed  facilities? 

(a)  Each  manned  fixed  facility  and 
each  structural  appendage,  other  than 
one  under  paragraph  (b)  of  this  section, 
must  have  at  least  two  primary  means 
of  escape. 

(b)  Structural  appendages  to  the 
facility  that  do  not  have  living  quarters, 
workshops,  offices,  or  other  manned 
spaces  and  that  personnel  do  not 
occupy  continuously  must  have  at  least 
one  primary  means  of  escape  and.  as 
determined  necessary  by  the  OCMI.  one 
or  more  secondar>'  means  of  escape. 
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(c)  Each  means  of  escape  under 
paragraph  (a)  or  (b|  of  this  section  must 
extend  from  the  facility's  uppermost 
level  that  contains  living  quarters  (living 
level)  or  that  personnel  occupy 
continuously  (working  level),  to  each 
successively  lower  living  or  working 
level,  and  so  on  to  the  water  surface. 

}143.1223    How  many  means  of  escape  ar« 
required  tor  unmanned  tixad  facllttles? 

(a)  Each  unmanned  fixed  facility'  must 
have  at  least  one  primarv'  means  of 
escape. 

(b)  When  personnel  are  on  an 
uiunaimed  facility,  the  facility  must 
have,  in  addition  to  the  one  primary 
means  of  escape  in  paragraph  (a)  of  this 
section,  either — 

(IJ  Another  primary  means  of  escape; 
or 

(2)  One  or  more  secondary  means  of 
escape  for  every  10  persons  on  board  at 
any  one  time. 

(c)  Structural  appendages  to  an 
unmanned  facility  do  not  require  a 
primary  or  a  secondary  means  of  escape, 
unless  the  OCMl  determines  that  one  or 
more  are  necessary. 

(d)  Each  means  of  escape  under 
paragraph  (a),  (b),  or  (c)  of  this  section 
must  extend  from  the  facility's 
uppermost  working  level,  to  each 
successively  lower  working  level,  and 
so  on  to  the  water  siu^ace. 

Personnel  Landings 

$143.1225    Wtiat  are  the  requirement*  for 
personnel  landings  on  manned  fixed 
facilities? 

(a)  Each  manned  fixed  facility  must 
have  at  least  two  personnel  landings  for 
safe  access  to  and  from  the  facility.  The 
OCMI  may  determine  that  additional 
landings  are  necessary  to  provide  safe 
access  during  adverse  weather  or 
emergencies. 

(b)  Each  personnel  landing  must  be 
lighted  so  that  at  least  one-foot  candle 
of  light  can  be  measured  at  the  landing 
floor  and  at  the  guardrails. 

Guardrails  and  Similar  Devices 

$143.1230    Wliat  are  tlie  requirements  tor 
catwalks,  floors,  and  openings? 

(a)  The  unprotected  perimeter  of  all 
catwalks,  floor  or  deck  areas,  and 
openings  must  be  rimmed  with 
guardrails,  or  wire  mesh  fences,  at  least 
107  centimeters  (42  inches)  high. 

(b)  This  section  does  not  apply  to 
catwalks,  floor  or  deck  areas,  and 
openings — 

(1)  In  areas  not  normally  occupied  by 
personnel;  or 

(2)  On  helicopter  landing  decks. 

(c)  If  guardrails  are  used — 

(1)  They  must  have  at  least  three 
courses  of  rails; 


(2)  The  two  intermediate  courses  must 
be  approximately  evenly  spaced 
between  the  top  course  and  the  floor  or 
deck  area:  and 

(3)  If  a  toe  board  is  installed,  one  of 
the  intermediate  courses  may  be  omitted 
and  the  other  course  placed 
approximately  halfway  between  the  top 
of  the  toe  board  and  the  top  course. 

$143.1231     WItat  are  tt)e  requirements  for 
stairways? 

Stairways  must  have  at  least  two 
courses  of  rails.  The  top  course  must 
serve  as  a  handrail  and  be  at  least  86 
centimeters  (34  inches)  above  the  tread. 

$143.1232    What  are  ttie  requirements  tor  a 
helicopter  landing  deck  safety  net? 
The  unprotected  perimeter  of  a 
helicopter  landing  deck  must  be 
protected  with  a  safety  net  at  least  1.5 
meters  (4.92  feet)  wide.  The  outer  edge 
of  the  net  must  not  extend  more  than  15 
centimeters  (6  inches)  above  the  surface 
of  the  deck. 

Noise  Limits 

$  1 43. 1 235    What  are  the  noise  limits  for 
accommodation  spaces? 

On  facilities  constructed  after 
[effective  date  of  final  rule.),  each  of  the 
following  accommodation  spaces  must 
be  designed  to  limit  the  noise  within  the 
spaces  to  the  following  levels: 


Space 


Sleeping  spaces  and  medical  treat- 
ment rooms 

Mess  rooms 

Offices _ _ 

Recreatloo  rooms  „ „ 

Open  recreation  areas „ 

Galleys,    without    food    processing 
equipment  operatir>g  


dtiA 


60 
65 
65 
65 
75 

75 


$143.123e    What  are  the  noise  limits  for 
working  spsces  ar>d  other  areas? 

On  fixed  facilities  constructed  after 
(Insert  effective  date  of  final  rule.l, 
working  spaces  and  other  areas 
routinely  used  by  personnel,  other  than 
accommodation  spaces,  must  be 
designed  to  limit  the  noise  level  in  those 
areas  so  that  persoimel  wearing  hearing 
protectors  may  he.ar  warning  and 
emergency  alarms.  If  this  is  not 
practicable  and  warning  and  emergency 
alarms  can  not  be  heard,  visual  alarms 
in  addition  to  the  audible  alarms  must 
be  installed.  The  visual  alarms  must 
comply  with  §  143.1217(c). 

Subpart  N — Design  and  Equlpnnent  for 
Certain  Fixed  Facilities 

$  1 43.1 300    What  does  this  subpart  apply 
to? 

This  subpart  applies  to  the  following: 


(a)  Each  fixed  facility  that— 

(1)  Was  contracted  for,  or  the 
construction  of  which  began,  on  or  after 
(effective  dale  of  final  rule.]: 

(2)  Underwent  a  major  conversion 
that  began  on  or  after  [effective  date  of 
final  rule.l;  or 

(3)  Was  relocated  to  another  OCS 
location  on  or  after  [effective  date  of 
final  rule.). 

(b)  When  used  on  a  facility  under 
paragraph  (a)(l)of  this  section — 

(1)  Each  accommodation  module; 

(2)  Each  temporary  accommodation 
module;  and 

(3)  Each  accommodation  module  that 
is  part  of  a  drilling/workover  rig 
package. 

$143.1305    What  doesn't  this  subpart 
apply  to? 

This  subpart  doesn't  apply  to  the 
following: 

(a)  Each  fixed  facility  that — 

(1)  Was  contracted  for,  or  the 
construction  of  which  began,  before 
[effective  date  of  final  rule): 

(2)  Underwent  a  major  conversion 
that  began  before  [efiiective  date  of  final 
rule.):  or 

(3)  Was  relocated  to  another  OCS 
location  before  [effective  date  of  final 
rule.]. 

(b)  When  on  a  facility  tmder 
paragraph  (a)(1)  of  this  section — 

(1)  Each  accommodation  module; 

(2)  Each  temporary  accommodation 
module;  or 

(3)  Each  acconunodation  module  that 
is  part  of  a  drilling/workover  rig 
package. 

$143.1310    Who  must  ensure  compllence 
with  the  requirements  of  this  subpart? 

The  owner  or  operator  must  ensure 
that  the  requirements  of  this  subpart  are 
complied  with  on  their  facility. 

Acconunodation  Spaces:  Maimed  Fixed 
Facilities 

$143.1315    What  are  the  requirements  for 
accommodation  spaces  within 
accommodation  modules  and  temporary 
accommodation  modules? 

Each  accommodation  space  within  an 
accommodation  module,  temporary 
accommodation  module,  or  an 
accommodation  module  that  is  part  of  a 
drilling/workover  rig  package  on  a 
manned  fixed  facility  must  meet  the 
requirements  in  this  subpart  for  that 
type  of  space,  except  as  under 
§  143.1318  for  sleeping  spaces  in 
temporary  accommodation  modules  and 
accommodation  modiUes  that  are  part  of 
a  drilling/workover  rig  package. 

$143.1316    How  must  I  design  ttie  opening 
into  an  accommodation  space? 

Each  access  or  opening  on  a  manned 
fixed  facility  between  an 


accommodation  space  and  a  space  for 
stowage  or  industrial  machinery 
systems  must  have  a  solid,  close-fitting 
door  or  hatch,  except  for  accesses  and 
openings  to  air  condition  or  heat  spaces. 

$143.1317    What  are  ttte  requirements  for 
sleeping  spaces  on  fixed  facilities  and 
accommodation  modules? 

(a)  This  section  applies  to  sleeping 
spaces  on  maimed  fixed  facilities, 
including  sleeping  spaces  in 
accommodation  modules.  This  section 
does  not  apply  to  sleeping  spaces  in 
temporary  accommodation  modules  or 
in  accommodation  modules  that  are  part 
of  a  drilling/workover  rig  package. 

(b)  Each  sleeping  space  may  berth  no 
more  than  six  occupants. 

(c)  Each  occupant  in  a  sleeping  space 
must  have  a  separate  berth. 

(d)  Provide  separate  sleeping  spaces 
for  men  and  women,  when  both  are 
employed  on  the  facility. 

(e)  Each  sleeping  space  must  have  at 
least  2.8  square  meters  (30  square  feet) 
of  deck  area  and  6  cubic  meters  (210 
cubic  feet)  of  volume  ior  each  occupant, 
including  the  space  for  equipment  used 
by  the  occupant. 

(f)  Place  no  more  than  one  berth  over 
another. 

(g)  Each  sleeping  space  must  have  a 
locker  for  each  occupant.  The  locker 
must  be  accessible  to  the  occupant  and 
made  of  a  hard,  smooth  material. 

(h)  Design  each  berth  and  locker  to 
minimize  areas  that  may  harbor  vermin. 

(i)  Arrange  each  berth  to  provide 
ample  room  for  easy  occupancy. 

(j)  Design  each  sleeping  space  so  that 
there  is  a  headroom  of  at  least  191 
centimeters  (6  feet  3  inches). 

$143.1318    What  are  the  requirement*  for 
sleeping  spaces  on  temporary 
accommodation  modules  and 
accommodation  modules  that  are  part  of  a 
drilling/workover  rig  package? 

(a)  On  manned  fixed  facilities, 
temporary  accommodation  modules  and 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package  may  be 
used  only  by  personnel  not  regularly 
employed  on  the  facility. 

(b)  Each  sleeping  space  may  berth  no 
more  than  eight  persons. 

(c)  Each  sleeping  space  must  meet  the 
requirements  in  §143.1317  (b)  through 

(i). 

$143.1319    What  are  the  toilet,  washing, 
and  shower  space  requirements? 

(a)  Each  manned  fixed  facility  must 
have  at  least  one  toilet,  one  shower,  and 
one  washbasin  for  each  eight  persons 
berthed  on  the  facility.  incluiUng  those 
berthed  in  accommodation  modules, 
temporary  accommodation  modules, 
and  accommodation  modules  that  are 


part  of  a  drilling/workover  rig  package. 
When  both  men  and  women  are 
employed  on  the  facility,  they  must 
have  separate  toilet,  washing,  and 
shower  spaces. 

(b)  Toilet  and  washing  facilities 
intended  to  service  sleeping  spaces 
must  be  convenient  to  those  spaces. 

(c)  Toilet  facilities  must  not  be  located 
in  sleeping  spaces. 

(d)  Each  washing  space  and  each 
toilet  space  must  be  constructed  and 
arranged  so  that  they  can  be  kept  clean 
and  sanitar>'  and  the  plumbing  and 
mechanical  appliances  can  be 
maintained  in  good  working  order. 

$143.1320    What  are  the  messroom  seating 
space  requirements? 

(a)  Each  manned  fixed  facility  must 
have  at  least  one  messroom. 

(b)  Each  messroom  or  combination  of 
messrooms  must  have  space  to  seat  at 
least  one  third  of  the  total  occupants  on 
the  facility  at  one  time,  including  those 
in  accommodation  modules,  temporary 
accommodation  modules,  and 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package. 

$143.1321     What  are  the  medical  treatment 
room  requirements? 

Each  manned  fixed  facility  with 
sleeping  spaces  for  12  or  more  persons, 
including  persons  in  accommodation 
modules,  temporary  accommodation 
modules,  and  accommodation  modules 
that  are  part  of  a  drilling/workover  rig 
package  must  have  a  medical  treatment 
room.  The  room  must  have — 

(a)  A  sign  at  the  entrance  designating 
it  as  a  medical  treatment  room; 

(b)  An  entrance  that  is  wide  enough 
and  arranged  to  readily  admit  a  person 
on  a  litter: 

(c)  A  single  berth  or  examination  table 
that  is  accessible  from  both  sides;  and 

(d)  A  washbasin  located  in  the  room. 

$143.1322    Can  I  use  a  medical  treatment 
room  for  other  purposes? 

Yes,  you  may  use  a  medical  treatment 
room  as  a  sleeping  space  if  the  room 
meets  the  requirements  of  this  subpart 
for  both  medical  treatment  rooms  and 
sleeping  spaces.  You  may  also  use  it  as 
an  office,  llowever,  when  the  room  is 
being  used  for  medical  purposes,  it  may 
not  be  used  as  a  sleeping  space  or  office. 

$143.1323    Wtiat  are  the  laundry  room 
requirements? 

On  each  manned  fixed  facility,  a 
laundry  room  must  be  provided  with 
one  clothes  washing  machine  and  one 
clothes  drying  machine  for  each  25 
persons  berthed  on  the  facility, 
including  those  berthed  in 
accommodation  modules,  temporary 
accommodation  modules,  and 


accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package.  You 
may  provide  a  laundr)'  ser\ice  instead 
of  the  washing  and  drying  machine. 

Heating 

$  1 43.1 325    What  are  the  heating  system 
requirements? 

(a)  Each  accommodation  space  on  a 
manned  fixed  facility,  including  those 
spaces  in  accommodation  modules, 
temporary  accommodation  modules, 
and  accommodation  modules  that  are 
part  of  a  drilling/workover  rig  package, 
must  be  heated  by  a  heating  system 
capable  of  maintaining  the  temperature 
in  the  space  at  or  above  20°C  (68°F). 

(b)  Construct,  locate,  or  shield 
radiators  and  other  heating  devices  to 
avoid  the  risk  of  fire  and  the  risk  of 
harm  or  discomfort  to  the  occupants  of 
the  accommodation  spaces. 

Water 

$143.1330    What  are  the  potable  water 
system  requirements? 

(a)  Potable  water  on  a  fixed  facility 
must  meet  the  standards  for  primary 
drinking  water  in  40  CFR  part  141. 

(b)  The  methods  for  delivering  potable 
water  and  the  sanitary  conditions 
surrounding  the  delivery  must  prevent 
the  introduction,  transmission,  or 
spread  of  communicable  diseases. 

(c)  Potable  water  systems  must  meet 
21  CFR  1250.3. 1250.82.  1250.63, 
1250.84,  1250.85,  and  1250.86  for 
sanitation  facilities  and  conditions  on 
vessels. 


$143.1331     What  are  the  wash 
system  requirements? 

Wash  water  systems  on  a  fixed  facility 
must  meet  21  CFR  1250.3  and  1250.87 
for  wash  water  systems  on  vessels 

$143.1332    What  are  the  sanitary  «ntK 
*y«t*m  raqulrements? 

(a)  All  sanitary  water  systems  on  a 
fixed  facility  must  be  independent  of 
potable  water  and  wash  water  systems. 
All  faucets  on  a  sanitary  water  system 
must  be  clearly  and  permanendy 
labeled  with  at  least  the  words  ''UNFIT 
FOR  DRINKING." 

(b)  Salt  water  used  in  a  sanitary  water 
system  must  be  drawn  from  the  area 
least  likely  to  be  contaminated  or 
polluted. 

(c)  Sanitary  ouUets  must  not  be 
located  in  a  medical  treatment  room  or 
in  a  space  where  food  is  stored, 
prepared  or  served,  except  for  flushing 
of  toilets  and  sinks. 
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Lifffatjng 

1 143.1335    What  an  tlw  lighting 
rsqulramants? 

(a)  Accommodation  spaces.  Each 
accommodation  space  on  a  manned 
fixed  facility,  including  those  spaces  in 
accommodation  modules,  temporary 
accommodation  modules,  and 
accommodation  modules  that  are  part  of 
a  drilling/workover  rig  package,  must  be 
lighted  throughout  the  portions  of  the 
space  normally  occupied  by  personnel 
to  at  least  the  TninimiiTn  level  of 
illumination  specified  in  API  RP  14F, 
section  9,  table  9-1.  The  lighting  system 
must  be  designed  and  installed  in 
accordance  with  API  RP  14F.  section  9. 

(b)  Illuminated  exit  signs.  Illuminated 
or  luminescent  signs  with  the  word 
"EXIT"  in  letters  at  least  50  millimeters 
(2  inches)  high  must  be  installed 
throughout  the  facility  to  clearly 
indicate  the  direction  of  escape  to  a 
deck  open  to  the  outside.  The  signs 
must  be  located  so  that  the  entire  escape 
route  is  obvious.  Exit  signs  are  not 
required  in  machinery  spaces,  stowage 
spaces,  and  other  spaces  where 
personnel  normally  are  not  working.  An 
individual  cabin  or  other  similarly-sized 
small  room  is  not  required  to  have  an 
exit  sign,  if  the  passageways  to  the  room 
have  exit  signs  indicating  the  escape 
route. 

(c)  Lighting  of  survival  craft  and  their 
launching  areas.  Each  manned  facility 
must  have  lights  that  illuminate 
lifeboats  and  life  rafts,  their  launching 
devices,  stowage  areas,  and  launching 
areas,  and  the  areas  between  their 
stowage  areas  and  the  water.  These 
lights  must  have  an  alternative  source  of 
power  or  independently-powered 
backup  Ughts  must  be  provided. 

§143.1336  What  are  the  anwrgency 
lighting  and  power  rsquiramants  on  a 
mannad  tlxad  tacllity? 

(a]  Each  manned  fixed  fecility  must 
have  a  general  emergency  lighting  and 
power  source,  or  a  separate  emergency 
lighting  and  power  source,  for  use  in 
emergencies  that  is  separate  firom  the 
m^  power  source  and  that  is  capable 
of  providing  emergency  power  to  the 
following: 

(1)  Navigation  lights,  if  powered  by 
the  main  electric  power. 

(2)  Lights  throughout  machinery 
spaces  that  are  essential  for  emergency 
operations  or  restoring  the  main  power 
system. 

(3)  Lights  for  passageways,  stairways, 
and  escape  trunks  in  accommodation 
spaces,  for  public  spaces,  for  machiner>' 
spaces,  and  for  work  spaces. 

(4)  Illuminated  "EXIT"  signs. 


(5)  Lights  for  lifeboat  and  life  raft 
launching  areas,  embarkation  decks,  and 
personnel  assembly  points. 

(6)  Smoke  detection  systems  required 
by  §  143.1050(b). 

(7)  Fire  detection  systems  required  by 
§  143.1050(a). 

(8)  Gas  detection  systems  required  by 
30  CFR  250.123(b)(9). 

(9)  General  alarm  system. 

(10)  Helicopter  landing  lights. 

(11)  Emergency  communication 
equipment  required  by  §  143.865. 

(b)  Additional  emergency  loads 
needed  for  the  safety  of  personnel  or  of 
the  facility  may  be  added  if  the 
emergency  power  source  is  sized  to 
handle  the  total  connected  loads. 

(c)  Each  emergency  lighting  and 
power  source  must  come  into  operation 
automatically  whenever  the  main  power 
supply  fails.  If  the  emergency  source  of 
power  is  a  generator,  the  generator's 
engine  must  be  capable  of  lieing  started 
independently  of  the  automatic 
mechanism. 

(d)  Each  emergency  power  source 
must  be  capable  of  providing  power  for 
at  least  2  hours  to  the  lights  listed  in 
paragraphs  (a)(2)  through  (a)(S)  and 
(a)(10)  of  this  section,  and  8  hours  to  the 
systems  in  subparagraph  (a)(1),  (a)(6) 
through  (a)(9)  and  (a)(ll)  of  this  section 
that  the  source  powers. 

(e)  Each  emergency  power  source 
must  be  designed  and  installed  in 
accordance  with  section  9.4  of  API  RP 
14F,  the  NFPA  NEC,  and  API  RP  500. 

(f)  Each  emergency  power  source 
must  consist  either  of  batteries,  fuel 
cells,  or  of  a  generator  powered  by  a 
compression-ignition  engine  or  a  gas 
ttubine. 

(g)  All  batteries,  fuel  cells,  generator 
sets  and  associated  fuel  tanks,  and  other 
generating  equipment  must  be  located — 

(1)  In  a  room  with  a  door  to  the  open 
air  that  is  outside  of  a  hazardous  area: 
or 

(2)  On  an  open  deck  surrounded  by  a 
weather-proof  enclosure. 

Stairways  and  Ladders 

§143.1340    What  are  tha  stalnmy 
requirements? 

(a)  Each  stairway,  except  a  stairway  in 
a  drilling  or  production  equipment 
space  or  a  machinery  or  storage  space, 
and  each  exterior  inclined  ladder  must 
be  at  least  70  centimeters  (28  inches) 
wide  with  an  angle  of  inclination  from 
the  horizontal  of  not  more  than  50 
degrees. 

(o)  The  treads  on  the  stairways  must 
have  nosings.  Welded-bar-grating  treads 
need  not  have  nosings  if  the  leading 
edge  of  each  tread  can  be  identified 
readily  as  the  leading  edge  by  personnel 
descending  the  stairway. 


(c)  Treads  and  nosings  must  be  slip- 
resistant. 

§  1 43. 1 341     What  are  the  vertical  ladder 
requirements? 

(a)  Each  Rxed  vertical  ladder  must 
have  rungs  that  are — 

(1)  At  least  41  centimeters  (16  inches) 
in  width: 

(2)  Not  more  than  30  centimeters  (12 
inches)  apart  and  spaced  uniformly 
throughout  the  length  of  the  ladder,  and 

(3)  At  least  18  centimeters  (7  inches) 
from  the  nearest  permanent  object  in 
back  of  the  ladder. 

(b)  Each  exterior  fixed  vertical  ladder 
more  than  6  meters  [20  feet)  long  mu.<rt 
be  fitted  with  a  cage  or  a  ladder  safety- 
device  meeting  sections  6  and  7  of  ANSI 
A14.3-1992. 

(c)  For  embarkation  ladders,  the 
following  apply: 

(1)  Cages  must  have  an  opening  on 
one  side  at  least  50  centimeters  (20 
inches)  wide  for  the  full  length  of  the 
ladder. 

(2)  Cages  must  be  omitted  from  the 
portion  of  the  ladder  that  extends  from 
the  still  waterline  up  to  9.15  meters  (30 
feet)  above  the  still  waterline. 

(d)  Fixed  vertical  ladders  must  be 
made  of  a  material  other  than  wood. 

Subpart  0 — Cartiflcation  of  Rxed 
Facilities 

§143.1400    What  doe*  this  subpart  apply 
to? 

This  subpart  applies  to  the  following: 

(a)  Each  fixed  Facility  that — 

(1)  Was  contracted  for,  or  the 
construction  of  which  began,  on  or  after 
[effective  date  of  final  rule.); 

(2)  Underwent  a  major  conversion 
that  began  on  or  after  [effective  date  of 
final  rule.):  or 

(3)  Was  relocated  to  another  OCS 
location  on  or  after  (effective  date  of 
final  rule). 

(b)  When  on  a  facility  under 
paragraph  (a)(1)  of  this  section — 

(1)  Each  accommodation  module; 

(2)  Each  temporary  accommodation 
module;  or 

(3)  Each  accommodation  module  that 
is  part  of  a  drilling/workover  rig 
package. 

§143.1405  What  doesn't  this  subpart 
apply  to? 

This  subpart  doesn't  apply  to  the 
following: 

(a)  Each  fixed  facility  that — 

(1)  Was  contracted  for,  or  the 
construction  of  which  began,  before 
[effective  date  of  final  rule): 

(2)  Underwent  a  major  conversion 
that  began  before  [effective  date  of  final 
rule.]:  or 


(3)  Was  relocated  to  another  OCS 
location  before  [effective  date  of  final 
nJe.) 

(b)  When  used  on  a  facility  under 
paragraph  (a)(1)  of  this  section 

(1)  Each  accommodation  module; 

(2)  Each  temporary  accommodation 
module;  or 

(3)  Each  accommodation  module  that 
is  part  of  a  drilling/workover  rig 
package. 

Letter  of  certification 

§  1 43.1 41 0    As  owner  or  operator,  what 
must  I  do  before  my  facility  may  engage  In 
OCS  activities? 

(a)  Before  starting  to  install  a  fixed 
facility  on  the  OCS,  the  owner  or 
operator  of  the  facility  must  submit  a 
letter  of  certification  to  the  OCMl  where 
the  facility  is  to  be  located.  The  letter 
must  be  signed  by  a  registered 
professional  engineer  or  registered 
architect,  certifying  that  the  facility  has 
been  designed  in  accordance  with  the 
applicable  provisions  in  subparts  I 
(Lifesaving  Equipment  on  Maimed 
Facilities),  J  (Lifesaving  Equipment  on 
Unmanned  Facilities),  K  [Fire-fighting 
and  Fire-protection  Equipment),  L 
(Systems  Fire  Protection),  M  (Design 
and  Equipment:  For  All  Facilities),  and 
N  (Design  and  Equipment:  For  New, 
Converted,  or  Relocated  Facilities). 

(b)  All  drawings,  calculations, 
diagrams,  and  specifications  relating  to 
the  items  prescribed  by  subpart  N  must 
be  submitted  with  the  letter  of 
certification.  They  must  be  stamped  by 
a  registered  professional  engineer  or 
registered  architect  certifving  that  the 
matters  they  address  comply  with  the 
regulations  listed  in  paragraph  (a)  of  this 
section. 

PART  144— OUTER  CONTINENTAL 
SHELF  ACTIVmES:  FLOATING 
FACILITIES 

Subpart  A— Oensrsl 

Sec. 

144.1     What  does  this  part  apply  to? 

144.5    Who  must  ensure  compliance  with 
the  requirements  of  this  part? 

144.10    Where  can  I  find  the  definition  of  a 
term  used  in  this  part? 

144.15    Where  can  I  get  a  copy  of  a 
publication  referenced  in  this  part? 

144.20    Where  con  1  find  the  workplace 
safety  and  health  requirements? 

144.25    Can  I  obtain  an  exemption  from 
requirements  in  this  sutichapter  during 
the  construction  or  erection  phase  of  a 
floating  facility? 

144.30    What  Coast  Guard  acceptance  of 
lifesaving  arrangements  do  I  need  during 
a  floating  facility's  construction  or 
whenever  arrangements  are  modified? 

144.35     How  may  I  request  the  use  of 
alternate  equipment  or  procedure  for 
those  required  in  this  sulKhapter? 


144.40    When  is  Coast  Guard  Headquarters 

approval  of  alternate  equipment  or 

procedures  required? 
144.45     When  may  the  OCMI  not  allow  the 

use  of  alternate  lifesaving  equipment? 
144.50    Can  1  get  Coast  Guard  to  accept  a 

novel  lifesaving  appliance? 

Subpart  B— Operation* 

144.100    What  does  this  subpart  apply  to? 
144.105    what  operating  requirements  must 

facilities  meet? 
144.110    What  notice  is  required  when  a 
facility  arrives  or  relocates  on  the  OCS? 

Subpart  C— Addttlonal  Operational 
Requirements  for  Manned  U.S.  Floating 
Facilltias 

144.200     What  does  this  subpart  apply  to? 
144.205    What  are  the  operating 

requirements? 
144.210    What  are  the  requirements  for 

operating  manuals? 

Subpart  D — Ufesaving  Equipment  for 
Manned  U.S.  Floating  Facilities 

144.300     What  does  this  subpart  apply  to? 
0144.305    What  are  the  requirements  for 

lifesaving  equipment? 
144.310    What  are  the  requirements  for 

immersion  suits? 

Subpart  E— i-lfesaving  Equipment  for 
Unmanned  U.S.  Floating  Facilities 
144.400     What  does  this  subpart  apply  to? 
144.405    When  are  people  prohibited  from 

being  on  an  unmanned  U.S.  floating 

facility? 
144.410    What  are  the  requirements  for 

lifejackets? 
144.415    What  are  the  requirements  for  ring 

life  buoys? 
144.420    What  are  the  requirements  for 

immersion  suits? 

Subpart  F — Fire  Fighting  snd  Fire 
Protection  on  U.S.  Floating  Facilities 

144.500    What  does  this  subpart  apply  to? 

144.505  What  are  the  fire-figbting  and  fire- 
protection  equipment  requirements  for 
manned  facilities? 

144.510    What  are  the  requirements  for  fire- 
fighting  and  fire-protection  equipment 
for  temporary  accommodation  modules 
on  manned  facilities? 

144.515     What  are  the  requirements  for  fire- 
fighting  and  fire-protection  equipment 
on  unmanned  facilities? 

Sutipart  G — Equipment 

144.600    What  does  this  subpart  apply  to? 
144.605    What  are  the  equipment 

requirements? 
144.610    What  are  the  special  requirements 

for  the  genera!  alarm  system? 

Subpart  ft — [}esign  and  Equipnient 

144.700    What  does  this  subpart  apply  to? 
144.705     What  are  the  requirements  for 

facilities,  other  than  tension  leg 

platforms? 
144.710     What  are  the  requirements  for 

tension  leg  platforms? 
144.715  What  are  the  requirements  for  a  tank 

vessel  being  converted  to  a  floating 

facihty  with  oil  storage?    ' 


Subpart  I— Ptan  Approval 

144.000  What  does  this  subpart  apply  to? 
144  805     What  is  the  purpose  of  this 

subpart? 
144.810    When  may  a  facility  begin  or 

continue  operations  af^er  its  plans  are 

submitted? 
144.615    What  information  is  required 

before  submitting  plans? 
144.820    What  plans  and  information  must 

be  submitted? 
144.825    Where  and  when  do  1  submit  plans 

and  information? 
144.830    What  are  the  requirainents  for  in- 
service  inspection  plaJos? 
144.835    What  if  the  design  of  the  faciUty  is 

considered  novel  or  unconventional? 

Design  Basis 

144.840    What  design  basis  plans  and 

technical  information  must  be  submitted 
for  novel  or  unconventional  designs? 

Subpart  J— Inspection  and  CartWcaOon 
144.900    What  does  this  subpart  apply  to? 
144.905    What  are  the  requirements  for 

inspection,  certification,  and  testing? 
144.910    How  do  I  get  a  Certificate  of 

Inspection? 
144.915     What  are  the  requirements  for 

drydock  examinations  when  a  faciUty  is 

relocated? 
144.920    When  may  a  Certificate  of 

Inspection  be  suspended  or  revoked? 

Subpart  K— Foreign  Facilitie* 
General 

144.1000    What  does  Uiis  subpart  apply  to? 
Oparations 

144.1005    What  are  the  operating 
requirements  for  a  foreign  facility? 

Emergency  Evacuation  Plans 

144.1010  What  are  the  requirements  for  an 
emergency  evacuation  plan  for  a  foreign 
facility? 

Operating  Manual 

144  1015     What  are  the  requirements  for 
operating  manuals  for  a  foreign  focility? 

Design,  Equipment,  Inspection,  and  Testing 

144.1020    What  are  the  design,  equipment. 

and  inspection  requirements  for  a  foreign 

facility? 
144.1025    What  are  the  additional 

requirements  for  a  foreign  facility  used 

for  the  storage  of  oil  in  bulk? 

Letter  of  Compliance 

144.1030    How  do  I  get  a  letter  of 
compliance  for  a  foreign  facihty? 

144.1035    When  must  a  foreign  facility  be 
reins  peeled? 

144.1  (MO  When  may  a  lener  of  compliance 
be  suspended  or  revoked? 

Audiority:  43  VS.C  1333(d|,  13481c). 
1356;  49  Cni  1.46. 

Subpart  A — General 

S144.1    What  does  this  part  apply  to? 

(a)  This  part  applies  to  floating 
fainlities  when  engaged  in  OCS 
activities. 
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Cb)  Subparts  B  through  J  apply  to  U.S. 
floating  facilities. 

(c)  Subpart  K  applies  to  foreign 
floating  facilities. 

1 1 44.5    Who  must  •ntura  compllanc*  wtth 
the  requirements  of  this  part? 

The  owner  or  operator  of  each  floating 
facility  must  ensure  that  the 
requirements  of  this  part  are  compUed 
with  on  their  facility. 

f144.10  Where  can  I  Wnd  th«  deWnmon  ot 
a  term  used  in  this  part? 

See  S  140.25  of  this  chapter  for  the 
definition  of  a  term  used  in  this  part. 

{144.15    Where  can  I  gat  a  copy  o*  a 
pubUcatkm  referenced  In  tMa  part? 

You  may  get  a  copy  of  a  publication 
referenced  in  this  part  &om  the  sources 
listed  in  $  140.30  of  this  chapter. 

{144.20    Where  can  I  And  the  workplaca 
safety  and  health  requirements? 

See  part  142  of  this  chapter  for 
requirements  on  workplace  safety  and 
health. 

{ 144.25    Can  I  obtain  an  azsmptlon  from 
requirements  In  this  subchapter  during  the 
construction  or  erection  phase  of  s  floating 
rsclllty? 

The  OCMl  may  exempt  any  floating 
facility  under  construction  or  erection 
phase  £rom  any  requirement  of  this 
subchapter  that  would  be  impracticable 
or  unreasonable  to  apply  during  either 
phase. 

{144.30    What  Coast  Ouard  acceptance  of 

Itfesaving  arrarigemefTts  do  I  need  during  s 
floating  facility's  construction  or  whenever 
Itfesaving  arrangements  are  modified? 

(a)  During  a  floating  facility's 
construction,  the  owner  must  obtain 
acceptance  of  Ufesaving  arrangements 
from  the  Commandant  (C-MSE). 

(b)  When  any  modification  to  the 
Ufesaving  arrangement  is  done  after 
construction,  the  owner  must  obtain 
acceptance  of  Ufesaving  arrangements 
from  the  Commandant  (G-MSE) 

{144.35    How  may  I  request  the  use  Of 
alternate  equipment  or  procedure  for  titose 
required  in  this  subchapter? 

(a)  You  may  request  the  use  of 
alternate  equipment  or  procedures  for 
those  required  in  this  subchapter, 
except  as  under  §§  144.45(a)  and  144.50. 

(b)  Upon  request,  the  OCMI  may 
allow  the  use  of  alternate  equipment  or 
procedures  if  they  wiU — 

(1)  AccompUsh  the  purposes  for  the 
requirement;  and 

(2)  Provide  a  degree  of  safety 
equivalent  to  or  greater  than  that 
provided  by  the  requirement. 

(c)  The  OCMI  may  require  that  the 
requesting  party — 


(1)  Explain  why  applying  the 
requirement  would  be  unreasonable  or 
impracticable:  and 

12)  Submit  engineering  calculations, 
tests,  or  other  data  to  demonstrate  how 
the  requested  alternative  would  comply 
with  para^ph  (b)  of  this  section. 

(d)  The  OCMI  may  determine,  on  a 
case-by-case  basis,  that,  under  §  144.40. 
the  Commandant  (G-MSE)  must  approve 
the  use  of  the  alternate  equipment  or 
procedure. 

{144.40    When  Is  Coast  Guard 
Headquarters  approval  of  alternate 
equipment  or  procedures  required? 

(a)  For  any  requirement  in  this 
subchapter,  including  requirements 
relating  to  a  fitting,  material,  apparatus, 
equipment,  arrangement,  calcillation.  or 
test,  standard,  or  procedure,  the 
Commandant  (G— MSE)  may  accept  a 
substitute  that  is  at  least  as  effective  as 
that  specified  in  this  subchapter.  If 
necessary,  the  Commandant  (G-MSE) 
may  require  engineering  calculations 
and  tests  to  demonstrate  the  equivalence 
of  the  substitute. 

(b)  In  any  case  where  it  is  shown  to 
the  satisfaction  of  the  Commandant  (G- 
MSE)  that  a  requirement  is  unreasonable 
or  impracticable,  the  Commandant  may 
aUow  the  use  of  a  substitute  to  the 
extent  that  it  wiU  provide  a  degree  of 
safety  consistent  with  the  minimum 
standards  in  this  subchapter. 

{144.45    When  may  the  OCMI  not  allow  the 
use  of  alternate  llfesaving  equipment? 

(a)  The  OCMI  may  not  allow,  under 
§  144.35,  the  use  of  alternates  for  the 
following  Ufesaving  equipment 
specified  in  this  subchapter: 

(1)  Survival  craft  and  rescue  boats. 

(2)  Launching  and  embarkation 
appUances  for  survival  crafi  and  rescue 
boats. 

(b)  For  Ufesaving  appliances  and 
arrangements,  an  allowance  under 
$  144.35  remains  in  effect  until  the 
OCMI  determines  that — 

(1)  The  condition  of  the  appUance  or 
arrangement  is  unsatisfactory  or  unfit 
for  the  service  intended:  or 

(2)  The  abiUty  of  the  facility's 
personnel  to  use  and  assist  others  in  the 
use  of  the  appUance  or  arrangement  is 
inadequate. 

{144.50    Can  I  get  Coast  Guard  to  accept 
a  novel  llfesaving  appliance? 

The  Commandant  (G— MSE)  may 
accept  a  novel  Ufesaving  appUance  or 
arrangement  not  addressed  in  this 
subchapter  if  you  can  demonstrate  that 
it  provides  a  level  of  safety  equivalent 
to  or  greater  than  that  provided  by  the 
requirements  of  this  subchapter,  it 
accompUshes  the  purposes  of  this 
subchapter,  and  it — 


(a)  Is  evaluated  and  tested  under  IMO 
Resolution  A.520(13);  or 

(b)  Have  successfully  undergone 
evaluation  and  tests  that  are 
substantiaUy  equivalent  to  IMO 
ResoluUon  A.520(13). 

Subpart  B — Operations 

{144.100    What  does  this  subpart  apply 
to? 

This  subpart  provides  operational 
requirements  for  both  manned  and 
unmanned  U.S.  floating  facilities. 

{144.105    What  operating  requirements 
must  facilities  meet? 

Each  manned  or  unmanned  U.S. 
floating  faciUty  must  comply  with  the 
operating  requirements  for  fixed 
facilities  in  part  143,  subpart  B  of  this 
chapter,  except  §  143.105  on  Notice  of 
New  Fixed  FaciUty. 

{144.110    What  noUce  is  required  when  a 
facility  anfves  or  relocates  on  the  0CS7 

(a)  At  least  30  days  before  a  maimed 
or  unmanned  U.S.  floating  faciUty 
arrives  on  the  OCS  or  as  soon  thereafter 
as  practicable,  the  owner  or  operator  of 
the  faciUty  must  notify  the  District 
Commander  for  the  area  in  which  the 
unit  wiU  operate  of  the  following: 

(1)  The  proposed  location  of  the 
faciUty. 

(2)  The  facility's  designation  assigned 
under  30  CFR  250.15  for  identification, 
the  focility's  name,  if  any,  and  the 
faciUty's  nationality. 

(3)  'The  date  when  operations  of  the 
faciUty  are  expected  to  begin. 

(4)  ClassificaUon  or  inspection 
certificates,  if  any,  currently  held  by  the 
facility. 

(5)  'The  location  where  and  date  when 
the  faciUty  wiU  be  available  and  ready 
for  inspection  by  the  Coast  Guard. 

(b)  Once  a  faciUty  is  on  the  OCS,  the 
owner  or  operator  must  notify  the  OCMI 
before  relocating  the  facility  to  another 
site.  This  notice  must  be  given  30  days 
before  you  relocate  the  facility  or  as 
soon  after  that  as  practicable. 

(c)  You  may  provide  the  information 
required  in  paragraphs  (a)  and  (b)  of  this 
section  by  telephone  or  you  may  submit 
it  together  with,  and  need  not  dupUcate, 
the  information  in  applicaUons  and 
notices  under  the  aids  to  navigation 
requirements  in  part  67  of  this  chapter. 

Subpart  C— AddMonal  Oporatlonal 
Requirements  tor  Manned  U.S. 
Floating  Facilities 

{144.200    What  does  this  subpart  apply 
to? 

This  subpart  provides  operational 
requirements  in  addiUon  to  those  in 
subpart  B  of  this  part  for  manned  U.S. 
floating  faciUties. 


{ 1 44.205    What  are  the  operating 
requirements? 

Each  manned  U.S.  floating  facility 
must  comply  with  the  foUowing 
operating  requirements  for  fixed 
faciliUes  in  part  143  of  this  chapter 

(a)  Subpart  C — Additional 
Operational  Requirements  for  Maimed 
Fixed  Facilities. 

(h)  Subpart  D — Emergency  Evacuation 
Plans  for  Manned  Fixed  Facilities. 

(c)  Subpart  E — DriUs  on  Manned 
Fixed  Facilities. 

(d)  Subpart  F — Onboard  Training  and 
Instruction  for  Manned  Fixed  FaciUties. 

(e)  Subpart  G — Maintenance  and 
Repair  of  Ufesaving,  Fire-fighting,  and 
other  Emergency  Equipment  on  Manned 
Fixed  FaciUUes. 

(f)  Subpart  H — Tests  and  Inspections 
of  Llfesaving,  Fire-fighting,  and  other 
Emergency  Equipment  on  Manned 
Fixed  Facilities. 

{144J10    What  are  tfw  raqulrsmenu  lor 
operating  manuals? 

(a)  Each  manned  U.S  floating  faciUty 
must  have  on  the  facility  at  aU  times  an 
operating  manual  approved  by  the  Coast 
Guard  Marine  Safety  Center  at  the 
address  in  §  144.825(a)(2).  The  manual 
must  meet  the  operating  manual 
requirements  for  MODU's  tmder  46  CFR 
109.121. 

(b)  You  must  keep  the  manual  up  to 
date.  As  changes  occur  that  cause 
information  in  the  manual  to  become 
incorrect  or  deficient,  you  must  revise 
that  information  and  insert  it  into  the 
manual.  You  must  add  a  Ust  identifying 
the  revised  information  to  the  end  of  the 
manual. 

(c)  You  must  submit  revisions  to  the 
manual  to  the  OCMI  for  approval.  The 
OCMI  may  determine,  if  the  revisions 
are  extensive,  that  you  must  submit 
them  to  the  Coast  Guard  Marine  Safety 
Center  for  approval.  If  you  can  easily 
remove  old  pages  from  the  manual  and 
insert  new  ones,  submit  only  the  revised 
paces. 

(d)  If  a  facility  is  relocated  or 
undergoes  a  major  conversion,  you  must 
submit  the  entire  manual  to  the  Coast 
Guard  Marine  Safety  Center  for 
approval. 

Subpart  D — Llfesaving  Equipment  for 
Manned  U.S.  Floating  Facilities 

{ 1 44.300    What  does  this  subpart  apply 
to? 

This  subpart  provides  requirements 
for  Ufesaving  equipment  on  manned 
U.S.  floating  feciliUes. 

{ 1 44  JOS    What  are  the  requlremenU  tor 
llfesaving  equipment? 

Each  manned  U.S.  floating  faciUty 
must  comply  with  the  Ufesaving 


equipment  requirements  for  MODU's  in 
46  CFR  part  108,  subparts  E.  G.  and  H. 
except  for  the  following  provisions 
within  those  subparts: 

(a)  In  subpart  E.  46  CFR  108.597  on 
line  throwing  appliances. 

(b)  In  subpart  G.  46  CFR  108.641  on 
steering  gear  and  46  CFR  108.643  on 
rudder  orders. 

(c)  In  subpart  H.  46  CFR  108.713 
through  108.719. 

{144.310    Wliat  are  the  requirements  for 
immersion  suits? 

Each  manned  U.S.  floaUng  facilit)' 
located  North  of  32  degrees  North 
latitude  must  comply  with  the 
requirements  for  immersion  suits  on 
MODU's  under  §  145.210  of  this 
chapter. 

Subpart  E — Llfesaving  Equipment  for 
Unmanrted  U.S.  Roating  Facilities 

§  1 44.400    What  does  this  subpart  apply 
to? 

This  subpart  provides  requirements 
for  Ufesaving  equipment  on  unmanned 
U.S.  floating  facilities. 

{ 1 44.405    When  are  people  prohibited  from 
tjeing  on  an  unmanned  U.S.  floating 
tecllity? 

No  person  may  be  on  an  unmanned 
U.S.  floating  faciUty  unless  it  meets  the 
requirements  in  this  subpart. 

{144.410    What  are  the  requirements  for 
lite|acl«ets? 

(a)  Except  as  under  paragraph  (b)  of 
this  section,  each  unmanned  U.S.  . 
floating  facility'  must  have  at  least  one 
lifejacket  meeting  the  requirements  of 

§  143.845  of  this  chapter  for  each  person 
on  the  facility.  The  Ufejackets  need  be 
on  the  faciUty  only  when  persons  are  on 
board. 

(b)  During  heUcopter  visits,  personnel 
may  use  aircraft-type  Ufejackets  instead 
of  Ufejackets  under  paragraph  (a)  of  this 
section. 

{144.415    What  are  the  requirements  for 
ring  life  buoys? 

(a)  Each  unmanned  U.S.  floating 
facility  must  have  at  least  one  ring  life 
buoy  meeting  the  requirements  of 

§  143.850  of  this  chapter  for  every  two 
persons  on  the  facility,  up  to  a 
maximum  of  four  buoys. 

(b)  If  there  is  no  space  on  the  fecility 
for  the  ring  life  buoys,  they  must  be  on 
a  manned  vessel  located  alongside  of 
the  faciUty  while  personnel  are  on  the 
facility. 

{ 1 44.420    What  are  ttie  requirements  for 
immersion  suits? 

(a)  Each  unmanned  U.S.  floating 
faciUty  located  North  of  32  degrees 
North  latitude  must  comply  with  the 


immersion  suit  requirements  applicable 
to  MODU's  under  S  145.210  of  this 
chapter.  Except  as  under  paragraph  (b| 
of  this  section,  the  immersion  suits  need 
to  be  on  the  facility  only  when  persons 
are  on  board. 

(b)  If  an  attending  vessel  is  moored  to 
the  facility,  the  suits  may  be  stowed  on 
the  vessel,  instead  of  on  the  faciUty 

Subpart  F — Fire  Fighting  and  Rre 
Protection  on  U.S.  Floating  Facilities 

{144.500    What  does  this  subpart  spply 
to? 

This  subpart  provides  requirements 
for  fire-fighting  and  fire-protection 
equipment  on  U.S.  floating  faciUties. 

{144.505    What  arethe  fire-fighting  and 
fire-protection  equipment  requirements  for 
manned  facilities? 

Each  manned  U.S.  floating  facility 
must  comply  with  the  foUowing  fire- 
fighting  and  fire-protection 
requirements: 

(a)  Sections  143.1125. 143.1130.  and 
143.1135  of  this  chapter. 

(b)  46  CFR  108.123  through  108.147 
on  structural  fire  protection. 

(c)  46  CFR  part  108.  subpart  D.  on  fire 
extinguishing  systems,  except  for  46 
CFR  108.427  on  international  shore 
connections. 

(d)  46  CFR  108.621  on  equipment 
markings,  46  CFR  108.627  through 
108.635  on  fire  alarms,  stations,  and 
equipment,  and  46  CFR  108.637  on 
hand  portable  fire  extinguishers. 

{ 1 44.51 0    What  are  the  requirements  for 
fire-fighting  and  flre-proteciion  equipment 
for  temporary  accommodation  modules  on 
manned  facilities? 

Each  temporary'  accommodation 
module  on  a  manned  U.S.  floating 
facility  must  meet  the  requirements  for 
fire-fighting  and  fire-protection 
equipment  applicable  lo  a  temporary 
accommodation  module  on  a  manned 
fixed  facility  in  part  143.  subparts  K  and 
L.  of  this  chapter 

§  1 44.51 5  What  are  tfw  requirements  for 
fire-fighting  and  fire-protection  equipment 
on  unmanned  facilities? 

Each  unmanned  U.S.  floating  facility 
must  meet  the  requirements  for  fire- 
fighting  and  fire-protection  equipment 
applicable  to  unmanned  fixed  facilities 
in  part  143.  subpart  K.  of  this  chapter. 

Subpart  G — Equipment 

{144.600    What  does  this  subpart  apply 
to? 

This  subpart  provides  requirements 
for  equipment  on  U.S.  floating  facilities. 
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}  144.605    What  are  me  Miulpmant 
raqulranwnts? 

Except  as  in  §  144.610,  each  U.S. 
floatijig  focility  must  meet  the 
equipment  requirements  applicable  to 
fixed  facilities  in  part  143,  subpart  M,  of 
this  chapter. 

§144.610    What  ara  th*  spKlal 
raqulramantt  tor  the  general  alarm  system? 

(a)  For  U.S.  floating  facilities  other 
than  tension  leg  platforms  (TLP's),  the 
general  alarm  system  must  meet 
electrical  engineering  requirements  in 
46  CFR  chapter  I.  subchapter  I,  instead 
of  §143. 1217(c)  of  this  chapter. 

(b)  For  TLP's.  the  general  alarm 
system  must  meet  the  requirements 
applicable  to  fixed  facilities  in  part  143, 
subpart  M.  of  this  chapter. 

Subpart  H — Oasign  and  Equipmant 

f  144.700    What  don  this  aubpart  apply 
to? 

This  subpart  applies  to  each  U.S. 
floating  facility  that — 

(a)  Was  contracted  for.  or  the 
construction  of  which  began,  on  or  after 
[effective  date  of  final  rule.]; 

(b)  Underwent  a  major  conversion 
that  began  on  or  after  [effective  date  of 
final  rule.]:  or 

(c)  Was  relocated  to  another  OCS 
location  on  or  after  [effective  date  of 
final  rule.]. 

1 1 44.70S    What  ar*  ttw  raqulrsmanta  tor 
lacMMaa,  othar  than  tension  lag  plattorma? 
Each  U.S.  floating  facility,  other  than 
a  TLP,  must  comply  with  the  design  and 
equipment  requirements  (other  than 
those  relating  to  production  and  drilling 
systems]  in  the  following: 

(a)  The  design  and  equipment 
requirements  for  MODU's  in  46  CFR 
part  108. 

(b)  The  design  and  equipment 
practices  in  API  RP  2FPS. 

(c)  The  marine  and  electrical 
engineering  requirements  for  vessels  in 
46  CFR  chapter  I,  subchapters  F  and  J 

(d)  The  requirements  for  lifesaving 
equipment  in  subparts  D  and  E  of  this 
part. 

(e)  The  requirements  for  fire 
protection  in  subpart  F  of  this  part. 

(f)  The  requirements  for  marine 
sanitation  devices  in  part  159  of  this 
chapter. 

(g)  If  the  facility  is  used  for  the  storage 
of  oil  in  bulk,  the  requirements — 

(1)  For  tank  vessels  in  46  CFR  chapter 
I,  subchapter  D  (Tank  Vessels);  and 

(2)  For  tank  vessels  carrying  oil  in 
bulk  in  part  157  of  this  chapter. 

1 1 44.71 0    What  are  tlw  raqulraments  for 
tension  leg  platfonns? 

Each  U.S.  TLP  must  comply  with  the 
design  and  equipment  requirements 


(other  than  those  relating  to  production 
and  drilling  systems)  in  the  following: 

(a)  Section  144.705(c)  through  (g). 

(b)  The  design  and  equipment 
practices  in  API  RP  2T,  and  API  RP 
2FPS. 

(c)  The  following  requirements  in  46 
CFR  part  108: 

(1)  Subpart  A  (General). 

(2)  Subpart  B  (Construction  and 
Arrangement),  only  %%  108.113  through 
108.187  and  §S  108.221  through 
108.241. 

(3)  Subparts  C  (Stability)  and  D  (Fire 
Extinguishing  Systems). 

(4)  Subpart  E  (Lifesaving  Equipment), 
other  than  §  108.597. 

(5)  Subpart  F  (Cranes). 

(6)  Subpart  G  (Equipment  Markings 
and  Instructions),  only  §§  108.621 
through  108.639,  §S  108.645  through 
108.649,  and  $$  108.6S1  through 
108.665. 

(7)  Subpart  H  (Miscellaneous 
Equipment),  only  §$  108.697  through 
108.709. 

f  144.715    What  are  the  requlrsmento  tor  a 
tank  vessel  being  converted  to  a  floating 
facility  with  oil  storage? 

(a)  Each  tank  vessel  being  converted 
to  a  U.S.  floating  facility  capable  of 
storing  oil  in  bulk  must  comply  with  the 
requirements  of  §  144.705  or  if  it  is 
being  converted  to  a  TLP  it  must  comply 
virith§  144.710. 

(b)  Before  a  vessel  is  converted,  the 
Coast  Guard  Marine  Safety  Center,  at  the 
address  in  §  144.B25(a)(4),  determines, 
on  a  case-by-case  basis,  if  the 
conversion  is  major  under  the  Oil 
Pollution  Act  of  1990  (Pub.  L.  101-380; 
104  Stat.  484)  (which  includes  a 
requirement  for  double  hulls  (46  U.S.C. 
3703a)}  and  when  the  facility  must 
comply  with  that  act 

Subpart  I — Plan  Approval 
f  144.800  Wtwt  does  this  subpart  apply  to? 
This  part  applies  to  each  U.S.  floating 
facility  that — 

(a)  Was  contracted  for.  or  the 
construction  of  which  began,  on  or  after 
[Effective  date  of  final  rule.]; 

(b)  Underwent  a  major  conversion 
that  began  on  or  after  [Effective  date  of 
final  rule.):  or  (c)  Was  relocated  to 
another  CKIS  location  on  or  after 
[Effective  date  of  final  rule.]. 

f  144.805    What  is  the  purpose  of  this 
sul>pert7 

This  subpart  contains  the 
requirements  for  submitting  plans  and 
information  on  U.S.  floating  facilities 
that  are  new,  that  are  relocated,  or  that 
imdergo  a  major  conversion. 


§  144.610    When  may  a  facility  begin  or 
continue  operations  after  its  plans  ars 
submitted? 

(a)  Each  U.S.  floating  facility  that  is 
new.  is  relocated,  or  undergoes  a  major 
conversion  must  have  its  plans 
approved  under  this  subpart  before  the 
facility  may  begin,  or  continue  to, 
engage  in  OCS  activities. 

(b)  If  construction,  relocation,  or 
conversion  of  the  facility  begins  before 
plans  are  approved,  the  owner  or 
operator  must  make  all  changes 
necessary  to  conform  the  facility  to  the 
plans,  once  approved,  before  the  facility 
may  engage,  or  continue  to  engage,  in 
OCS  activities. 

f  144.81 5    What  intormation  is  required 
bafore  submitting  plana? 

Before  submitting  plans  under 
§  144.820,  the  owner  or  operator  of  each 
U.S.  floating  facility  must  submit  the 
following  initial  information  to  the 
Coast  Guard  Marine  Safety  Center  at  the 
address  in  §  144.825(a)(2): 

(a)  A  general  description  of  the 
facility  that  identifies  the  configuration, 
hull-type  (i.e..  ship.  TLP,  Spar,  etc.),  and 
whether  or  not  the  facility  will  store  oil 
in  bulk. 

(b)  The  method  and  type  of  mooring 
system  to  be  used. 

(c)  Information  on  whether  the  facility 
is  to  be  new,  converted  &om  an  existing 
facility  or  vessel,  or  relocated. 

(d)  Information  on  whether  the 
facility  will  be  classed  and.  if  so,  what 
classification  society  will  be  used. 

1144.820    Whatplans  and  information 
must  be  submltled? 

The  owner  or  operator  of  a  U.S. 
floating  facility  must  submit,  for 
approval,  three  copies  of  the  following 
plans,  calculations,  and  information 
concerning  the  design,  construction, 
arrangement,  required  equipment,  and 
safety  features  of  the  facility: 

(a)  Specifications,  other  than  those 
submitted  with  the  initial  information 
under  §  144.815  or  with  a  design  basis 
under  §  144.840. 

(b)  General  arrangement  plan  of 
decks,  columns,  pontoons,  and  other 
major  structural  components  and 
inboard  and  outboard  profiles. 

(c)  Hull  structural  drawings  listed  in 
46  CFR  107.305(c)  through  (p),  as 
applicable  to  the  type  of  facility. 

(d)  Plans  and  information  required 
under  46  CFR  chapter  1,  subchapter  S 
(Stability),  as  applicable  to  the  type  of 
facility. 

(e)  Fire  control  plans  showing  for  all 
decks  of  the  facility  and  all 
accommodation  spaces,  the  arrangement 
and  location  of  control  stations,  fire 
sections  enclosed  by  fire-resisting 


bulkheads,  alarm  and  extinguishing 
systems,  fire  extinguishers,  means  of 
access  to  compartments  and  other 
decks,  and  ventilation  systems, 
including  the  location  of  ventilation 
shutdowns  and  the  positions  of 
ventilation  fire  dampers.  The  plan  must 
include  numbers  identifying  each 
system  under  this  paragraph. 

(f)  Ventilation  system  diagram, 
showing  dampers  and  other  fire  control 
features. 

(g]  Details  of  fire  detection  and  alarm 
systems. 

(h)  Details  of  fixed  fire  extinguishing 
systems. 

(i)  Arrangement  plans  showing  each 
accommodation  space,  its  ventilation 
system,  and  its  means  of  escape. 

(j)  Plans  required  for  marine 
engineering  equipment  and  systems 
under  46  li'R  chapter  I,  subchapter  F. 

(k)  Plans  required  for  electrical 
engineering  equipment  and  systems 
under  46  CFR  chapter  I,  subchapter  J. 

(1)  Plans  showing  the  location  and 
arxangement  of  eadi  lifesaving  system. 

(m)  For  each  embarkation  deck,  plans 
showing  the  clearances  of  all  over-board 
discharges  from  lifeboats,  rescue  boats, 
life  rafts,  and  their  launching  equipment 
throughout  the  range  of  list  and  trim 
angles  required  tmder  46  CFR  part  108, 
subpart  E. 

(n)  The  weight  of  each  lifeboat,  rescue 
boat,  and  davit-launched  life  raft,  when 
fully  equipped  and  loaded. 

(o)  The  working  load  of  the  davits  and 
winches  for  each  lifeboat,  rescue  boat, 
and  life  raft. 

(p)  The  types  and  sizes  of  falls  used 
for  launching. 

(q)  The  manuiacturer's  name  and 
model  number  or  other  identifying 
information  for  all  lifesaving  equipment 
required  to  be  approved  under  46  CFR 
chapter  I,  subchapter  Q. 

(r)  A  construction  portfolio  of 
materials  used,  as  described  in  46  CFR 
107.305(hh). 

(s)  An  operating  manual  required  by 
$  144.210. 

(t)  Crane  plans  and  information 
required  under  46  CFR  107.309. 

(u)  An  in-service  inspection  plan 
under  §  144.830. 

(v)  For  self-propelled  U.S.  floating 
facilities  that  are  100  meters  (328  feet) 
or  more  in  overall  length,  a  plan  that 
shows  how  visibility  from  the 
navigation  bridge  complies  with  46  CFR 
108.801 

(w)  A  design  basis  under  §  144.835, 
only  if  the  design  of  the  facility  is 
determined  to  be  novel  or 
unconventional. 


$144,825    Where  and  when  do  I  BubmH 
plans  and  information? 

(a)  You  must  submit  copies  of  the 
plans  and  information  under  $  144.820 
to  one  of  the  following,  as  applicable: 

(1)  The  OCMI  in  the  zone  in  which 
the  facility  is  to  be  built  or  altered. 

(2)  Commanding  Officer.  Coast  Guard 
Marine  Safety  Center.  400  Seventh  St 
SW.,  Washington,  DC  20S9O-OO01. 

(3)  The  American  Bureau  of  Shipping. 
ABS  Plaza,  16855  Northchase  Drive. 
Houston,  TX  77060. 

(4)  The  International  Cargo  Gear 
Bureau,  Inc.,  1 7  Battery  Place,  New 
York,  NY  10004. 

(b)  The  Coast  Guard  Marine  Safety 
Center  (MSC)  will,  on  a  case-by-case 
basis,  inform  the  owner  or  operator 
where  the  plans  and  information  should 
be  sent.  The  owner  or  operator  should, 
at  an  early  stage  of  design,  contact  the 
MSC  to  arrange  a  "kick-ofT'  meeting,  so 
that  submission  of  plans  may  be 
discussed  and  the  most  efficient  plan  for 
submission  can  be  decided  on  by  the 
MSC  and  the  owner  or  operator. 

$144,830    What  are  ttw  requirements  for 
In-service  inspections  plans? 

(a)  The  Coast  Guard  requires  an  in- 
service  inspection  plan  as  part  of  the 
plan  approval  process  instead  of  the  2- 
year  drydocking  as  required  by  46  CFR 
107.261(a).  The  plan,  once  approved, 
allows  the  fecility  to  remain  on-station 
during  its  field-depletion  lifetime. 

(b)  You  must  submit  the  in-service 
inspection  plan  to  the  Commandant  (G- 
MOC-3)  for  approval  under 

$  144.820(u).  It  must  be  submitted  at  the 
same  time  the  other  information  under 
§  144.820  is  submitted  and,  if 
applicable,  at  the  same  time  the  design 
basis  under  $  144.840  is  submitted. 

(c)  The  plan  must  address  the 
following  in  detail: 

(1)  Inspection  techniques,  including 
inspection  of  the  sheU  plating  fimn  the 
inside,  inspection  of  the  underwater 
portion  of  the  hull,  and  inspection  of 
the  mooring  system,  tendons,  and 
tendon  connections. 

(2)  The  extent  of  each  annual 
inspection  and  the  areas  to  be  inspected 
for  the  lifetime  of  the  facility  at  the 
intended  site. 

(3)  The  manner  in  which  you  will 
handle  deficiencies  and  the  procedures 
for  their  repair. 

(4)  The  precise  location  and 
description  of  all  compartments  that 
may  be  inaccessible  dtiring  an  in-service 
inspection  and  the  provisions  you  will 
take  to  assure  the  continued  integrity  of 
the  compartments. 


{144.635    What  if  the  design  of  the  facility 
Is  considered  novel  or  unconventional? 

(a)  After  reviewing  the  pre-plan 
information  submitted  under  §  144.815. 
the  Coast  Guard  Marine  Safety  Center 
determines  whether  the  design  of  a  U.S. 
floating  facility  is  considered  novel  or 
unconventional. 

(b)  A  design  is  considered  novel  or 
unconventional  if — 

(1)  There  is  no  known  facility  of 
similar  design  on  the  U.S.  OCS: 

(2)  There  are  no  Coast  Guard 
regulations  on  the  design; 

(3)  There  are  no  rules  published  by  a 
classification  society  on  the  design:  and 

(4)  There  are  no  standards  issued  by 
an  industry  standards  organization  on 
the  design. 

Design  Basis 

S 1 44.640    What  design  basis  plans  and 
technical  information  must  be  sut>mitted  for 
r)Ovel  or  unconventional  deaigns? 

(a)  If  the  Coast  Guard  determines  that 
a  design  of  a  U.S.  floating  facility  is 
novel  or  unconventional,  the  owner  or 
operator  must  submit  a  design  basis 
along  vrith  the  other  plans  and 
information  submitted  for  approval 
under  §  144.820.  You  must  submit  the 
design  basis  only  to  the  Coast  Guard 
Marine  Safety  Center  at  the  address  in 
§  144.825(a)(2). 

(b)  The  design  basis  must  contain  at 
least  the  following: 

(1)  A  description  of  the  facility  and  its 
configuration. 

(2)  The  design  methodology, 
including  method  of  analysis,  design 
codes  and  regulatory  requirements,  and 
enviroiunental  critena  and  loading. 

(3)  A  design  overview  of  primary 
structure  and,  if  applicable,  the  tendons 
and  mooring  systems. 

(c)  A  design  overview  of  electrical  and 
control  systems. 

(d)  A  design  overview  of  marine  and 
utility  systems. 

(e)  A  design  overview  of  fire- 
protection  and  safety  systems. 

(f)  A  design  overview  of  the  in-service 
inspection  plan  under  §  144.830  for  the 
huU  and  tendons,  including  philosophy, 
methodology,  and.  if  available, 
preliminary  drawings  of  areas  to  be 
inspected. 

(g)  Intact  and  damage  stability 
calculations  for  the  afloat  mode  and.  for 
TLPs.  for  the  tendon-attached  mode. 

(h]  A  description  of  the  unique  design 
aspects  that  alleviate  the  negative 
consequences  of  damage  stability 
scenarios,  facilitate  safe  operation,  or 
enhance  maintenance  and  inspection 
requirements. 

(i)  For  converted  vessels  or  bcilities, 
a  simimary  of  previous  service, 
certifications,  and  classification  status. 
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and  an  overview  of  any  stnjctural 
modifications  proposed, 
(j)  For  TlPs— 

(1)  A  fatigue  analysis  of  the  bull  and 
tendons: 

(2)  A  general  damage  stability  and 
tendon  risk  analysis  that  examines 
possible  modes  of  failure,  their 
consequences,  and  the  design  aspect 
that  alleviates  the  consequences  of  that 
failure  mode;  and 

(3)  A  tendon  installation  plan. 

Subpart  J — Inspection  and 
CartificatkMi 

1144.900    What  doM  this  subpart  apply 
to? 

This  subpart  provides  requirements 
for  inspection  and  certification  of  U.S. 
Qoating  facilities. 

1144.905    What  are  ttw  raqulrwTwnU  tor 
Inspection,  earlMcatlon.  and  tasting? 

Each  U.S.  Qoating  facility  must  meet 
the  requirements  for  inspection, 
certification,  and  testing  of  MODU's  in 
46  CFR  part  107,  subpart  B. 

1144.910    How  do  I  get  a  Cartmcala  Of 
IntpacUon? 

(a)  If  the  OCMl  determines  that  a  U.S. 
floating  facility  meets  the  requirements 
of  this  subpart  and  subparts  D.  E,  F.  G, 
and  H  of  this  part,  the  OCMI  will  issue 
a  Certificate  of  Inspection  for  the 
facility.  The  OCMl  may  require 
inspection  of  the  facility  before  making 
this  determination. 

(b)  A  Certificate  of  Inspection  issued 
under  paragraph  (a)  of  this  section  is 
valid  for  2  years  after  the  date  of  issue. 

1144.915    What  are  the  raqulrsmanta  for 
drydock  siarninatkin*  whan  a  facility  la 


A  drydock  examination  under  46  CFR 
107  261  must  be  performed  before  a  U.S. 
floating  facility  is  relocated  to  a  new 
site.  However,  if  approved  by  the 
Commandant  (G-MOC),  a  special 
examination  in  lieu  of  drydocking  may 
be  performed.  The  special  examination 
must  be  performed  under  46  CFR 
107.261  and  107.265. 

f  144.820    Whan  may  a  Cartitlcata  of 
Inapsellon  ba  suapandad  or  ravokad? 

The  OCVO  may  suspend  or  revoke  a 
Certificate  of  Inspection,  if  the  OCMI 
determines  that  the  owner  or  operator 
does  not  maintain  the  U.S.  floating 
facility  in  accordance  with  the 
requirements  of  this  subpart  or  subparts 
D.  E.  F,  G.  and  H  of  this  part  or  does 
not  operate  the  facility  in  accordance 
with  the  facility's  operating  manual 
under  $  144.210. 


Subpart  K— Foraign  Facllttiaa 

General 

$144.1000    Wtiat  does  this  subpart  apply 
to? 

This  subpart  applies  to  foreign 
floating  facilities  engaged  in  OCS 
activities. 

Operations 

$144.1005    What  are  the  operating 
rsqulrsnwfrts  for  a  forstgn  facility? 

Each  foreign  floating  facility  must 
compl)'  vrith  one  of  the  following: 

(a)  The  operating  requirements  in 
subparts  B  and  C  of  this  part. 

(b)  The  operating  standards  of  the 
facility's  nation,  if  the  Commandant  has 
determined  that  those  standards  provide 
a  level  of  safety  generally  equivalent  to. 
or  greater  than,  that  provided  under 
subparts  B  and  C.  You  must  send 
requests  for  a  determination  by  the 
Commandant  to  Commandant  (G-MSO). 
U.S.  Coast  Guard,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 
along  with  technical  data  that  supports 
the  requests. 

(c)  Ine  operating  standards  for 
MODU's  in  IMO  Resolution  A.649(16) 
and.  for  matters  not  addressed  in  the 
Resolution,  the  operating  requirements 
for  U.S.  facilities  in  subparts  B  and  C  of 
this  part. 

Emergency  Evacuation  Plans 

{144.1010    What  ara  the  rsqulranwnts  for 
an  amargancy  evacuation  plan  tor  a  toraign 
tadWy? 

Each  foreign  floating  facility  must 
comply  with  the  emergency  evacuation 
plan  requirements  for  U.S.  floating 
facilities  and  manned  fixed  facihties 
under  §  144.205(b). 

Operating  Manual 

1144.1015    What  ara  the  raqulramants  tor 
operating  manual*  for  a  foreign  tadttty? 

Each  foreign  floating  facility  must 
comply  with  the  requirements  for 
operating  manuals  under  §  144.210. 

Design,  Eqnipment,  Inspection,  and 
Testing 

1144.1020    What  ara  the  design, 
equipment,  and  Inspection  rsqulrsnwnts  for 
a  foreign  facittty? 

Each  foreign  floating  facility  must 
comply  with  one  of  the  following: 

(a)  Irie  design  and  equipment 
requirements  in  subparts  D,  E,  F,  and  H 
of  this  part,  the  inspection  requirements 
for  MODU's  in  46  CFR  107.231(a) 
through  (z),  and  the  drydock  or  special 
examination  requirements  of  46  CFR 
107.261  and  107.265. 

(b)  The  design,  equipment,  and 
inspection  standards  of  the  facility's 


nation,  if  the  Commandant  has 
determined  that  the  standards  provide  a 
level  of  safety  generally  equivalent  to,  or 
greater  than,  that  provided  imder 
subparts  D,  E,  F,  G,  H,  and  J  of  this  part. 
You  must  send  requests  for  a 
determination  by  the  Commandant  to 
the  Commandant  (G-MSE),  U.S.  Coast 
Guard,  2100  Second  St.  SW., 
Washington,  DC  20093-0001,  along 
with  technical  data  supporting  the 
request. 

(c)  The  design,  equipment,  and 
inspection  standards  for  MODU's  in 
IMO  Resolution  A.414(X1)  or  A.649(16) 
and,  for  matters  not  addressed  in  the 
Resolutions,  the  design,  equipment,  and 
inspection  standards  for  certification 
requirements  in  paragraph  (a)  of  this 
section. 

(d)  Have  both  of  the  following  valid 
SOLAS  certificates  and  comply  with 
paragraph  (a)  for  items  not  addressed  by 
these  certificates: 

(1)  Cargo  Ship  Safety  Construction 
Certificate. 

(2)  Cargo  Ship  Safety  Equipment 
Certificate. 

{144.1025    What  are  the  additional 
raqulramants  tor  a  foreign  facility  uaad  for 
the  storage  of  oil  in  buNc? 

(a)  In  addition  to  the  other 
requirements  of  this  subpart,  foreign 
floating  facilities  used  for  the  storage  of 
oil  in  bulk  must  comply  with  the 
following  tank  vessel  requirements: 

(1)  Non-self-propelled  facilities  must 
comply  with  part  157  (Rules  for  the 
Protection  of  the  Marine  Environment 
Relating  to  Tank  Vessels  Carrying  Oil  in 
Bulk)  of  this  chapter  and  be  inspected 
and  certificated  under  46  CFR  chapter  I, 
subchapter  D  as  a  tank  barge.  The 
requirements  of  46  CFR  chapter  I, 
subchapter  D  applicable  to  tank  barges 
must  be  used  in  the  inspection  of  the 
hull  and  its  machinery  and  the  electrical 
and  piping  systems. 

(2)  Self-propelled  facilities  must  meet 
paragraph  (a)(1)  of  this  section. 
However,  the  Coast  Guard  will  accept 
valid  SOLAS  and  International  Oil 
Pollution  Prevention  (lOPP)  certificates 
as  equivalent  to  the  items  required  in 
paragraph  (a)(1). 

(b)  For  a  foreign  floating  facility  used 
for  the  storage  of  oil  in  bulk  that  was 
converted  firom  a  tank  vessel,  the  Coast 
Guard  Marine  Safety  Center,  at  the 
address  in  i  144.825(a)(2),  determines, 
on  a  case-by-case  basis,  if  the 
conversion  is  major  under  the  Oil 
Pollution  Act  of  1990  (Pub.  L.  101-380: 
104  Sut.  484)  (which  includes  a 
requirement  for  double  hulls  (46  U.S.C. 
3703a))  and  when  the  facility  must 
comply  with  that  act. 


Letter  of  Compliance 

{144.1030    How  do  I  g«  a  letter  of 
compllancafor  a  foreign  facility? 

(a)  When  engaged  in  OCS  activities, 
each  foreign  floating  facility  must  have 
on  board  a  valid  letter  of  compliance 
under  this  section. 

(b)  If  the  OCMI  determines  that  the 
facility  meets  the  design,  equipment, 
and  inspection  requirements  of  this 
subpart,  and  the  lights  and  warning 
device  requirements  of  §143  1210,  the 
OCMI  will  issue  a  letter  of  compliance 
for  the  facility.  The  OCMI  may  require 
that  the  &cility  be  inspected  as  part  of 
this  determination. 

(c)  A  letter  of  compliance  under  this 
section  is  valid  for  2  years  or  until  the 
bcility  departs  the  OCS,  whichever 
comes  first. 

$144.1035    Whan  must  a  foreign  facility  ba 
rairtspactad? 

The  OCMl  reinspects  each  foreign 
floating  facility  within  2  months  before 
to  2  months  after  the  issue  date  of  the 
facility's  letter  of  compliance  to 
determine  whether  the  facility  meets  the 
requirements  of  this  subpart. 

{144.1040    When  may  a  Mtar  of 
compHanca  lie  susparidsd  or  ravolcad? 

If  the  OCMI  determines  that  the 
owner  or  operator  is  not  maintaining  a 
foreign  floating  facility  in  accordance 
with  the  requirements  of  this  subpart  or 
is  not  being  operated  in  accordance  with 
the  facility's  operating  manual  under 
§  144.1015,  the  OCMI  may  suspend  or 
revoke  a  letter  of  compliance. 

PART  145— OUTER  CONTINENTAL 
SHELF  ACTIVITIES:  MOBILE 
OFFSHORE  DRILUNG  UNITS  AND 
MOBILE  INLAND  DRILUNG  UNITS 

Subpart  A— General 

Sec. 

145.1    What  does  this  part  apply  to? 

145.5    Where  can  I  find  the  deRnition  of  a 

terra  used  in  tiiis  part? 
145.10    Where  can  I  gel  a  copy  of  a 

publication  referenced  in  tilis  part? 
145.15    Where  can  1  find  the  workplace 

safety  and  health  requirements? 
145.20    How  may  I  request  the  use  of 

alternate  equipment  or  pnxredures? 

Sut>part  B — Oparationa 

145.100    What  are  the  operational 
requirements  for  a  U.S.  MODU? 

145.105  What  are  the  operational 
requirements  for  a  foreign  MODU? 

145.106  When  is  a  notice  of  casualty 
required  and  what  must  it  contain? 

145.107  When  must  a  written  report  of 
casualty  be  submitted  and  what  must  it 
contain? 

145.110    What  notice  is  required  when  a 
MODU  arrives  or  relocates  on  the  OCS? 

145.115    What  are  the  requirements  for  an 
emergency  evacuation  plan? 


145.120    How  must  emergency  equipment 

be  maintained? 
145.125     How  must  excess  emergency 

equipment  be  maintained  and  inspected? 
145.130    How  must  operaUonai  tesUng  of 

emergency  equipment  be  conducted? 

Subpart  C — Ulaaaving  Equipment 

145.200    What  are  the  requirements  for 

lifesaving  equipment  on  a  U.S.  MODU? 
145.205     What  are  the  requirements  for 

lifesaving  equipment  on  a  foreign 

MODU? 
145.210    What  are  the  requirements  for 

immersion  suits  on  a  U.S.  MODU? 
145.215     What  are  the  requirements  for 

immersion  suits  on  a  foreign  MODU? 

Subpart  O— Fire  Fighting  and  FIra 
Protection 

145.300    What  are  the  requirements  for  fire- 
fighting  and  fire-protection  equipment 
for  a  U.S.  MODU? 

145.305     Wliat  are  the  requirements  for  fire- 
fighting  and  fire-protection  equipment 
for  a  foreign  MODU? 

Subpart  E — Oaaign,  Equipment,  aiKl 
Inspection 

145.400    What  does  this  subpart  apply  to? 
145.405     What  are  the  design,  equipment. 

and  inspection  requirements  for  a  U.S. 

MODU? 
145.410    What  are  the  design,  equipment, 

and  inspection  requirements  for  a  foreign 

MODU? 
145.415     What  are  the  requirements  for 

lights  and  warning  devices? 
145.420    What  MODUs  must  have  a 

Certificate  of  Inspection? 
145.425     What  MODU's  must  have  a  letter  of 

compliance? 
145.430    What  if  a  foreign  MODU  Mis  to 

comply  with  a  letter  of  compliance? 
145.435     What  are  the  requirements  for  a 

mid-period  inspection  for  a  foreign 

MODU? 
145.440    What  are  the  fees  for  examining  a 

foreign  MODU  for  a  letter  of  compliance? 

Sutipart  F— Mobile  Inland  Drilling  Unit* 
General 

145.500    What  does  this  subpart  apply  to? 
145.505    Where  on  the  OCS  may  a  MIDU 
operate? 

Operattens 

145.510    What  are  the  operaUonai.  training. 

and  drill  requirements  for  a  MIDU? 
145.515     What  are  the  requirements  for 

notifying  the  Coast  Guard  before  the 

arrival  or  relocation  of  a  MIDU  on  the 

OCS? 
145.520    What  are  the  requirements  for  an 

emergency  evacuation  plan? 

LiiiBsaving  Equipment 

145.525  What  are  the  lifesaving  equipment 
requirements  for  a  MIDU? 

Fire  Fighting  and  Fire  Protection 

145.530  What  are  the  fire-fighting  and  fire- 
protection  equipment  requirements  for  a 
MIDU? 


Design.  Equipment,  and  Inspectioo 
145.535    What  are  the  design,  equipment, 

and  inspection  requirements  for  a  MIDU? 
145.540    Must  a  MIDU  under  tius  subpart 

have  a  letter  of  compliance? 
145.545    What  if  a  MIDU  fails  to  comply 

with  a  letter  of  compliance? 
145.SSG    When  must  a  MIDU  be 

reinspected? 
Autkodty:  43  U.S.C  1333(d),  1347(c). 
1348(cl.  1356:  49  CFR  1.46.  Sec  145.100  also 
issued  under  14  U.S.C.  B64  and  31  U.S.C 
9701. 

Subpart  A — Ganeral 

{145.1     What  doe*  this  part  appty  to? 

(a)  This  part  applies  to  requirements 
for  mobile  offshore  drilling  units 
(MODU's)  and  mobile  inland  drilling 
units  (MIOU's)  when  engaged  in  OCS 
activities. 

(b)  Subparts  6  through  E  apply  to 
MODU's. 

(c)  Subpart  F  applies  to  MIDU's. 

{14S.5    Whar*  can  I  And  the  daflnWon  of 
a  tann  uaad  In  ttil*  part? 

See  i  140  25  of  this  chapter  for  the 
definition  of  a  term  used  in  this  part. 

{145.10    Whara  can  I  gal  a  copy  of  a 
pis  WW  auuli  raisfanoaa  m  oils  pari  r 

You  can  get  a  copy  of  a  publication 
referenced  in  this  put  from  the  soiuces 
listed  in  §  140.30  of  this  chapter. 

{145.15    Where  can  I  find  the  workplace 
aafety  and  health  requhwnents? 

See  part  142  of  this  chapter  for 
requirements  on  workplace  safety  and 
health. 

{145.20    Howmaylrsquastttieusaof 
sltemata  equipment  or  proceduraa? 
You  may  request,  under  46  CFR 
104.105,  the  use  of  alternate  equipment 
or  procediires  for  those  requirements  in 
this  subpart. 


Subpart  B — Oparationa 

{145.100    What  ara  the  operational 
raqulrsmanta  for  a  U.S.  MODU? 

Each  U.S.  MODU  must  comply  with 
the  operating  requirements  in  46  CFR 
part  109  when  engaged  in  OCS 
activities. 

$145,105    What  ars  the  operational 
raqulramants  for  a  forsign  MO0U7 

Each  foreign  MODU  must  comply 
with  one  of  the  following  when  engaged 
in  OCS  activities: 

(a)  The  operating  requirements  in  46 
CFR  part  109. 

(b)  The  operating  standards  of  the 
MODU's  nation,  if  the  Commandant  has 
determined  that  the  standards  provide  a 
level  of  safety  generally  equivident  to.  or 
greater  than,  that  provided  imder  46 
CFR  part  109.  Requests  for  a 
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determination  by  the  Commandant  must 
be  sent  to  Commandant.  U.S.  Coast 
Guard  (G-MSO).  2100  Second  Street 
SW.,  Washington.  DC  20593-0001. 
along  with  technical  data  that  supports 
the  requests. 

(c)  The  operating  standards  for 
MODU's  in  IMO  Resolutions  A.414(XI) 
or  A.649<16)  and.  for  matters  not 
addressed  in  the  Resolutions,  the 
requirements  of  46  CFR  part  109. 

1 145.106    Whw  Is  a  notice  of  casualty 
psqulrsd  and  wtiat  must  ft  contain? 

(a)  Immediately  after  aiding  the 
injured  and/ or  stabilizing  the  situation, 
the  owner,  operator,  or  person  in  charge 
of  a  foreign  MODU  operating  on  the 
OCS  must  ensure  that  the  Coast  Guard 
is — 

(1 )  Notified  of  each  event  listed  in  46 
CFR  4.05-l(a)(l)  through  (a)(6).  and  (2) 
Notified  of  an  occurrence  causing 
property  damage  in  excess  of  SIOO.OOO, 
this  damage  including  the  cost  of  labor 
and  material  to  restore  the  property  to 
its  condition  before  the  occiuxence.  but 
not  including  the  cost  of  salvage, 
cleaning,  gas-freeing,  drydocking.  or 
demurrage. 

(b)  The  notice  under  paragraph  (a)  of 
this  section  must  identify  the  following: 

(1)  The  MODU  involved. 

(2)  The  owner,  operator,  or  person  in 
charge  of  the  MODU. 

(3)  The  nature  and  circumstances  of 
the  event. 

(4)  The  nature  and  extent  of  the  injury 
and  damage  resulting  from  the  event. 

i  14S.107    When  must  a  wrHtwi  report  of 
casualty  bs  submlttsd  and  wlwt  must  It 
contain? 

(a)  In  addition  to  the  notice  of  a 
casualty  under  S  145.106.  the  owner, 
operator,  or  person  in  charge  of  a  foreign 
MODU  operating  on  the  OCS  must 
submit,  within  10  days  after  the  notice 
of  casualty,  a  written  report  of  the  event 
to  the  OCMl.  The  report  may  be  on 
Form  CG-2692  (Report  of  Marine 
Accident.  Injury,  or  Death), 
supplemented  as  necessary  by 
appended  Form  CG-2692B  (Report  of 
Required  Chemical  Drug  and  Alcohol 
Testing  Following  a  Serious  Marine 
.\ccident)  or  in  narrative  form  if  it 
contains  all  of  the  applicable 
information  requested  in  Form  CG-2692 
and  Form  CG-2692B.  Copies  of  Form 
CG-2692  and  Form  CG-2692B  are 
available  from  the  OCMI. 

(b)  The  written  report  must  also 
contain  information  relating  to  alcohol 
and  drug  involvement  as  specified  in  46 
CFR  4.05-12. 

(c|  If  filed  immediately  after  the 
occurrence,  the  written  report  required 
by  paragraph  (a)  of  this  section,  satisfies 
the  notice  required  by  §  145.106. 


{145.110    What  notice  is  raqulred  whon  a 
MOOU  anivM  or  rslocatn  on  tlw  OCS? 

(a)  Fourteen  days  before  a  MODU 
arrives  on  the  OCS  or  as  soon  af^er  that 
as  practicable,  the  owner  or  operator  of 
the  MODU  must  notify  the  District 
Commander  for  the  area  where  the 
MODU  will  operate  of  the  following: 

(1)  The  MODU's  name,  nationality, 
and  designation  assigned  for 
identification  under  30  CFR  250.15. 

(2)  The  location  where,  and  year 
when,  the  MODU  was  built 

(3)  The  name  and  address  of  the 
MODU's  owner  and  the  owner's  local 
representative,  if  any. 

(4)  Whether  the  MODU  has  a 
Classification  Society  Certificate  or  a 
Coast  Guard  Certificate  of  Inspection. 

(5)  The  location  where  the  MODU 
will  operate. 

(6)  The  date  that  operations  are 
expected  to  begin  and  end. 

(7)  The  location  where,  and  date 
when,  the  MODU  will  be  available  and 
ready  for  inspection  by  the  Coast  Guard. 

(b)  Once  the  MODU  is  located  on  the 
OCS.  the  owner  or  operator  of  the 
MODU  must  notify  the  District 
Commander  of  the  information  under 
paragraph  (a)  of  this  section  before 
relocating  the  unit. 

(c)  Information  under  paragraphs  (a) 
and  (b)  of  th  is  section  may  be  provided 
by  telephone  or  may  be  submitted 
together  with,  and  need  not  repeat, 
information  submitted  in  applications 
and  notices  under  the  aids  to  navigation 
requirements  in  part  67  of  this  chapter. 

S  145.115    What  are  ttw  rsquliiusiits  for  an 
•morgency  evacuation  plan? 

(a)  Each  MODU  must  meet  the 
requirements  for  Emergency  Evacuation 
Plans  (EEP's)  for  manned  fixed  facilities 
under  part  143,  subpart  D.  of  this 
chapter,  except  as  required  by 
paragraphs  (b)  throu^  (d)  of  this 
section. 

(b)  An  EEP  must  be  submitted  by — 

(1)  The  bolder  of  a  lease  or  permit 
under  the  Act  for  each  MODU  within 
the  area  of  the  lease  or  the  area  covered 
by  the  permit;  or 

(2)  The  operator  under  30  CFR 
250.2(gg)  for  each  MODU  within  the 
area  where  the  operator  controls  or 
manages  operations. 

(c)  The  EEP  may  refer  to  sections  in 
the  MODU's  operating  manual  required 
by  46  CFR  109.121  to  avoid  uimecessary 
duplication. 

(d)  The  EEP  must  designate  the  master 
or  person  in  charge  of  the  MODU  under 
46  CFR  109.107  as  the  individual  under 
§  143.310(c)(4)  primarily  responsible  for 
implementing  the  EEP  as  it  relates  to  the 
MODU. 


1145.120    How  must  smsTgancy  squlpnwnt 
be  tnalntakMMj? 

All  lifesaving,  fire-fighting,  and  other 
emergency  equipment  on  MODU's 
required  by  this  subchapter  must  be 
maintained  in  good  working  condition 
and  ready  for  immediate  use  when  the 
MODU  is  in  use. 

{ 1 45.1 25  How  must  sxcsss  emergsncy 
•quipmant  be  maintained  and  Inspsctsd? 
All  emergency  equipment  that  is  in 
addition  to  the  equipment  required  by 
this  subchapter  must  be  maintained  and 
inspected  as  prescribed  in  this 
subchapter  for  that  item  of  equipment. 

1145.130    How  must  operational  testing  of 
•nwrgency  squlpment  be  conducted? 

When  emergency  equipment  must  be 
operated  as  part  of  a  drill  or  inspection, 
the  equipment  must  be  operated 
according  to  the  operating  instructions 
of  the  equipment's  manufocturer. 

Subpart  C— Lifasavlng  Equlpmairt 

J  145.200    What  are  the  requirements  lor 
IHesavIng  squlpnwnt  on  a  U.S.  MODU? 

Each  U.S.  MODU  must  comply  with 
the  requirements  for  lifesaving 
equipment  applicable  to  U.S.  MODU's 
under  46  CFR  part  108,  subparts  E,  C, 
andH. 

}  1 45.205    What  ara  the  raqulraments  for 
IKssaving  equipment  on  a  foreign  IMODU? 

Each  foreign  MODU  must  comply 
with  one  of  the  following: 

(a)  The  requirements  ror  lifesaving 
equipment  applicable  to  U.S.  MODU's 
under  46  CFR  part  108.  subparts  E,  G, 
andH. 

(b)  The  lifesaving  equipment 
standards  of  the  MODU's  nation,  if  the 
Commandant  has  determined  that  the 
standards  provide  a  level  of  safety 
equivalent  to,  or  greater  than,  that 
provided  under  the  lifesaving 
equipment  requirements  in  46  CFR  part 
108,  subparts  E,  G.  and  H.  You  must 
send  requests  for  a  determination  by  the 
Commandant  to  the  Commandant  (C- 
MSE-4).  U.S.  Coast  Guard.  2100  Second 
St.  SW.,  Washington,  DC  20093-0001, 
along  with  technical  data  supporting  the 
performance  of  the  equipment. 

(c)  The  lifesaving  equipment 
standards  for  MODU's  under  IMO 
Resolutions  A.414(XI)  or  A.649(16)  and, 
for  matters  not  addressed  in  the 
Resolutions,  the  requirements  of  46  CFR 
part  108,  subparts  E.  G.  and  H. 

§145.310    Wttat  are  the  rsquirwnents  for 
Immersion  suits  on  a  U.S.  MOOU? 

(a)  This  section  applies  to  U.S. 
MODU's  that  are  located  North  of  32 
degrees  North  latitude. 

(b)  Each  U.S.  MODU  must  comply 
with  the  requirements  for  immersion 


suits  or  anti-exposure  suits  for  U.S. 
MODU's  under  46  CFR "108.580(c)  and 
108.649(c),  (d),  and  (g). 

(c)  Suit  stowage  containers  and  the 
spaces  housing  the  containers  must  not 
be  capable  of  being  locked. 

§145.215  What  are  the  requiremants  (or 
Immersion  suits  on  a  foreign  MODU? 

(a)  Except  as  under  paragraph  (b)  of 
this  section,  foreign  MODU's  that  are 
located  North  of  32  degrees  North 
latitude  must  meet  the  immersion  suit 
requirements  for  U.S.  MODU's  under 
S  145.210(b)  and  (c), 

(b)  Immersion  suits,  anti-exposure 
suits,  or  other  similar  suits  approved  by 
the  MODU's  nation  may  be  used  instead 
of  suits  under  $  145.210(b),  if  the  suits 
are  accepted  by  the  Commandant  as 
providing  thermal  protection  equivalent 
to.  or  greater  than,  that  provided  by 
immersion  suits  approved  under 
approval  series  160.171  or  anti-exposure 
suits  approved  under  approval  series 
160.153.  Requests  for  acceptance  of 
suits  must  be  sent  to  the  Commandant 
at  the  address  in  §  145.205(b).  along 
with  technical  data  supporting  the 
thermal  performance  of  the  suits. 

Subpart  D — Rre-Flghting  and  Rre 
Protection 

§145.300  What  are  the  requirements  for 
fire-fighting  and  flre-protectlon  equipment 
for  a  U.S.  MODU? 

Each  U.S.  MODU  must  comply  with 
the  fire-fighting  and  fire-protection 
equipment  requirements  applicable  to 
U.S.  MODU's  under  46  CFR  part  108. 
subparts  B  and  D,  and  §§  108.62] 
through  108.635.  108.637, 108.651,  and 
108.653. 

§  1 45.305  What  are  the  requirements  for 
fire-fighting  and  fire-protection  equipment 
for  a  foreign  MOOU? 

Each  foreign  MODU  must  comply 
with  one  of  the  following: 

(a)  The  fire-fighting  and  fire- 
protection  equipment  requirements 
under  §  145.300. 

(b)  The  fire-fighting  and  fire- 
protection  equipment  standards  of  the 
MODU's  nation,  if  the  Commandant  has 
determined  that  the  standards  provide  a 
level  of  safety  equivalent  to,  or  greater 
than,  that  provided  under  §  145.300. 
Requests  for  a  determination  by  the 
Commandant  must  be  sent  to 
Commandant  at  the  address  in 

§  145.20S(b),  along  with  technical  data 
that  supports  the  request. 

(c)  The  fire-fighting  and  fire- 
protection  equipment  standards  for 
MODU's  under  IMO  Resolutions 
A.414(XI)  or  A.649(16)  and,  for  matters 
not  addressed  in  the  Resolutions,  the 
requirements  of  §  145.300. 


Sui>p«t  E — Design,  Equipment,  and 
Inspection 

$145,400    What  does  this  subpart  apply 
to? 

(a)  This  subpart  contains 
requirements  on  design,  eqtiipment,  and 
inspection  for  MODU's,  except  for 
MODU's  under  paragraph  (b)  of  this 
section. 

(b)  Each  MODU  constructed,  under 
construction,  or  contracted  for 
construction  before  April  5,  1982,  need 
not  meet  the  design,  equipment,  and 
inspection  requirements  of  this  subpart, 
until  rebuilt.  Until  rebuilt,  the  MODU 
must  continue  to  comply  with  the 
requirements  applicable  to  MODU's  on 
April  4, 1982,  namely  Navigation  and 
Vessel  Inspection  Circular  (NVIC)  No. 
4-78  entitled  "Inspection  and 
Certification  of  Existing  Mobile  Offshore 
Drilling  Units." 

§  1 45.405    What  are  ttw  design,  equipment, 
and  inspection  requirements  for  a  U.S. 
MODU? 

Each  U.S.  MODU  must  comply  with 
the  design,  equipment,  and  inspection 
requirements  in  46  CFR  parts  107  and 
108.  Existing  MODU's  under 
§  145.400(b)  must  comply  with  NVIC  4- 
78. 

$145,410    What  are  ttw  design,  equipment, 
ar>d  inspection  requirements  for  a  foreign 
MODU? 

Each  foreign  MODU  must  comply 
vdth  one  of  the  following: 

(a)  The  requirements  for  design  and 
equipment  in  46  CFR  part  108,  for 
inspection  of  U.S.  MODU's  in  46  CFR 
107.231(a)  through  (z).  and  for  drydock 
or  special  examination  in  46  CFR 
107.261. 

(b)  The  design,  equipment,  and 
inspection  standards  of  the  MODU's 
nation,  if  the  Commandant  has 
determined  that  the  standards  provide  a 
level  of  safety  generally  equivalent  to,  or 
greater  than,  that  provided  under  46 
CFR  107.231(a)  through  (z),  107.261, 
and  part  108.  You  must  send  requests 
for  a  determination  by  the  Commandant 
to  the  Commandant,  U.S.  Coast  Guard. 
2100  Second  St.  SW.,  Washington.  DC 
20093-0001 ,  along  with  technical  data 
that  supports  the  request. 

(c)  The  design,  equipment,  and 
inspection  standards  for  MODU's  in 
IMO  Resolution  A.414(XI)  or  A.649(16) 
and.  for  matters  not  addressed  in  the 
Resolutions,  the  requirements  of  46  CFR 
107.231(a)  through  (z).  107.261.  and  part 
108. 

$  1 45.41 5    What  are  the  requirements  for 
lights  and  warning  devices? 

MODU's.  when  in  contact  with  the 
seabed,  must  meet  the  requirements  for 


lights  and  warning  devices  in  part  67  of 
this  chapter  (Aids  to  Navigation  on 
Artificial  Islands  and  Fixed  Structures). 

$145,420    What  MODU's  must  have  s 
Certificate  of  Inspection? 

When  engaged  in  OCS  activities,  each 
U.S.  MODU  must  have  on  board  a  valid 
Certificate  of  Inspection  under  46  CFR 
part  107.  subpart  B. 

$145,425    What  MODU'S  must  have  a  lettw 
of  compliance? 

(a)  When  engaged  in  OCS  activities, 
each  foreign  MODU  must  have  on  board 
a  valid  letter  of  compliance  under  this 
section. 

(b)  If  the  OCMI  determines  that  the 
foreign  MODU  meets  the  design, 
equipment,  and  inspection  requirements 
of  §  145.410  and  the  lights  and  warning 
device  requirements  of  §  145.415.  the 
OCMI  issues  a  letter  of  compliance  for 
the  MODU.  The  OCMI  may  require  that 
the  MODU  be  inspected  as  part  of  this 
determination. 

(c)  A  letter  of  compliance  under  this 
section  is  valid  for  2  years  or  until  the 
MODU  departs  the  OCS.  whichever 
comes  first. 

§145.430    What  if  a  foreign  MODU  fails  to 
comply  with  a  letter  of  compliance? 

If  the  OCMI  determines  that  a  foreign 
MODU  is  nol  in  compliance  with  the 
requirements  for  its  letter  of  compliance 
under  §  145.425  or  is  not  being  operated 
in  accordance  with  the  operations 
requirements  in  subpart  B  of  this  part, 
the  OCMI  may  suspend  or  revoke  the 
letter  of  compliance 

$  1 45.435    What  are  the  raquirementa  lor  a 
mid-period  inspection  for  a  foreign  MODU? 

The  OCMI  reinspocts  each  foreign 
MODU  within  2  months  before  to  2 
months  after  the  issue  date  of  the 
MODU's  letter  of  compliance  to 
determine  whether  the  MODU  meets  the 
requirements  of  this  subpart- 

§145.440    What  are  the  fees  for  Inspecting 
a  foreign  MODU  for  a  letter  of  compliance? 

The  owner  or  operator  of  a  foreign 
MODU  requiring  inspection  for  a  letter 
of  compliance  under  §  145.425  must  pay 
the  fee  under  46  CFR  2  10-130. 

Subpart  F — Mobile  Inland  Drilling  Units 

General 

§145.500    What  does  this  subpart  apply 
to? 

This  subpart  applies  to  mobile  inland 
drilling  units  (MlDU's)  when  engaged  in 
OCS  acti\nties. 

S145J05    Where  on  ttw  OCS  may  a  MIDU 
operate? 

MIDU's  may  operate  only  on  the  OCS 
shoreward  of  the  first  9.1S-meter  (30- 


68500 


Federal  Register / Vol.  64,  No.  234 /Tuesday,  December  7,  1999 / Proposed  Rules 


Federal  Register/ Vol.  64,  No.  234 /Tuesday,  December  7.  1999 /Proposed  Rules 


68501 


{bot)  contour  from  shore  and  shoreward 
of  the  Boundary  Line  described  in  46 
CFR  7.10  through  7.180. 

Operations 

§145.510    What  are  llw  operational, 
training,  and  ijrill  requirements  tor  a  MlOU? 

When  operating  on  the  OCS 
shoreward  of  the  first  9.15  meters  (30- 
foot)  contour  from  shore  and  shoreward 
of  the  Boundary  Line  described  in  46 
CFR  7.10  Uirough  7.180.  each  MIDU 
must  meet  the  operations,  training,  and 
drill  requirements  for  manned  fixed 
facilities  in  subparts  B.  C,  E.  and  F  of 
part  143  of  tliis  chapter,  unless 
otherwise  required  by  this  subpart. 

)14S.S1S    What  are  ttw  requtrament*  for 
notifying  the  Coast  Guard  before  the  arrival 
or  relocation  of  a  MIDU  on  me  OCS? 

MIDU's  under  this  subpart  must  meet 
the  requirements  for  notice  of  arrival 
and  relocation  on  the  OCS  under 
§  145.110;  except  that,  the  notice  must 
also  state  that  the  unit  is  a  MIDU. 

$145,520    What  are  ttw  rsqulrsments  for  an 
emergency  svscuatlcn  plan? 

MIDU's  under  this  subpart  must  meet 
the  requirements  for  emergency 
evacuation  plans  for  MODU's  tmder 
§145.115. 

Lifiesaving  Equipment 

1145.525    What  are  ttie  lifesavlng 
equipment  requirements  for  a  MIDU? 

When  operating  on  the  OCS 
shoreward  of  the  first  9.15-meter  (30- 
foot)  contour  fi'om  shore  and  shoreward 
of  the  Boundary  Line  described  in  46 
CFR  7.10  through  7  180.  each  MIDU 
must  meet  the  following  lifesaving 
requirements  for  manned  fixed 
facilities; 

(a)  The  requirements  for  maintenance 
and  repair  of  lifesaving  equipment  in 
subpart  G  of  this  part. 

(b)  The  tests  and  inspection  of 
lifesaving  equipment  in  subpart  H  of 
this  part. 

(c)  The  requirements  for  lifesaving 
equipment  on  manned  fixed  facilities  in 
subpart  I  of  this  part. 

Fire  Fighting  and  Fire  Protection 

{145.530    What  are  the  firs-fighting  and 
fire-prolsctlon  equipment  requirements  for 
a  MlOU? 

When  operating  on  the  OCS 
shoreward  of  the  first  9.15-meter  (30- 
foot)  contour  from  shore  and  shoreward 
of  the  Boundary  Line  described  in  46 
CFR  7.10  through  7.180,  each  MIDU 
must  meet  the  requirements  for  fire- 
fighting  and  fire-protection  equipment 
for  manned  fixed  facilities  in  subpart  K 
of  part  143  of  this  chapter. 


Design,  Equipment,  and  Inspectioa 

S 1 45.535    What  are  ttw  design,  equipment, 
and  Inspection  requlremems  tor  a  MlOU? 

When  operating  on  the  OCS 
shoreward  of  the  first  O.lS-meter  (30- 
foot)  contour  from  shore  and  shoreward 
of  the  Boundary  Line  described  in  46 
CFR  7.10  through  7.180.  MIDU's  need 
not  meet  the  design,  equipment,  and 
inspection  requirements  in  subpart  E  of 
this  part. 

1 145.540    Must  a  MIDU  under  this  subpart 
have  a  letter  of  compilancs? 

(a)  When  engaged  in  OCS  activities, 
each  MIDU  must  have  on  board  a  valid 
letter  of  compliance  issued  under  this 
section  that  indicates  that  the  MIDU 
meets  the  lifesaving  equipment 
requirements  under  §  145.525  and  the 
fire-fighting  and  fire-protection 
requirements  under  %  145.530 

(b)  If  the  OCMI  determines  that  the 
MIDU  meets  the  requirements  of 
paragraph  (a)  of  this  part,  the  OCMI 
issues  a  letter  of  compliance  for  the 
MIDU.  The  OCMI  may  require  that  the 
MIDU  be  inspected  as  part  of  this 
detennination. 

(c)  A  letter  of  compliance  under 
paragraph  (b)  of  this  part  is  valid  for  2 
years  or  until  the  MIDU  departs  the 
OCS.  whichever  comes  first. 

{145.545    What  It  a  MlOU  falls  to  comply 
with  a  tetter  of  compliance? 

If  the  OCMI  determines  that  a  MIDU 
is  not  in  compliance  with  the 
requirements  for  its  letter  of  compliance 
under  §  145.540  or  is  not  being  operated 
in  accordance  with  the  operations 
requirements  in  this  subpart,  the  OCMI 
may  suspend  or  revoke  the  letter  of 
compliance. 

{ 1 45.550    When  must  a  MlOU  be 
reinspacted? 

The  OCMI  reinspects  each  MIDU 
within  2  months  before  to  2  months 
after  the  issue  date  of  the  MIDU's  letter 
of  compliance  to  determine  whether  the 
MIDU  meets  the  requirements  of  this 
subpart. 

PART  146— OUTER  CONTINENTAL 
SHELF  ACTIVITIES:  VESSELS 

Subpart  A— General 

146.1     Wlial  does  this  pari  apply  lo? 
146.5    Where  can  I  find  the  deGnition  of  a 

term  used  in  this  part? 
146.10    Where  can  1  get  a  copy  of  a 

publication  referenced  in  this  part? 
146.15    Where  can  1  find  the  workplace 

safety  and  health  requirements? 


Subparts — OpsrsUons 

146.100    Who  designates  the  person  in 

charge  of  a  vessel  engaged  in  CX^ 

activities? 
146.105    What  notice  is  required  when  a 

foreign  vessel  arrives  on  the  OCS? 
146.110    How  must  the  Coast  Guard  be 

notified  of  casualties  involving  U.S. 

vessels  and  how  must  they  be  reported? 
146.115     When  is  a  notice  of  casualty 

required  for  a  foreign  vessel  and  what 

must  it  contain? 
146.120    When  must  a  written  report  of 

casualty  be  submitted  for  a  foreign  vessel 

and  what  must  it  contain? 
146.125    How  roust  emergency  equipment 

be  maintained? 
146.130    How  must  excess  emergency 

equipment  be  maintained  and  inspected? 
146.135    How  must  operaUonal  testing  of 

emergency  equipment  tie  conducted? 
146.140    What  are  the  load  line 

requirements  of  vessels? 

Subpart  C — Lifesaving 

146.200    What  are  the  requirements  for 

lifesaving  equipment  and  immersion 

suits  on  a  U.S.  vessel? 
146.205    What  are  the  requirements  for 

lifiesaving  equipment  on  a  foreign  vessel? 
146.210     What  are  the  requirements  for 

imroersion  suits  on  a  foreign  vessel? 

Subpart  O— Firs  FIgtMing  and  Rrs 


146.300    What  are  the  requirements  for  fire- 
fighting  and  fire-protection  equipment 
on  a  U.S.  vessel? 

146.305     What  are  the  requirements  for  fire- 
fighting  and  fire-protection  equipment 
on  a  foreign  vessel? 

Subpart  E — Oasign,  Equipmsnt,  artd 
tnspieetlon 

146.400    What  are  the  design,  equipment. 

and  inspection  requirements  for  a  U.S. 

vessel? 
146.405     What  are  the  design,  equipment. 

and  inspection  requirements  for  a  foreign 

vessel? 
146.410    Wliat  are  the  requirements  for 

lights  and  warning  devices? 
146.415     What  vessels  must  have  a 

Certificate  of  inspecUon? 
146.420    What  vessels  must  have  a  tetter  of 

compliance? 
146.425     What  if  a  foreign  vessel  fails  lo 

comply  with  a  letter  of  compliance? 
146.430    When  must  a  foreign  vessel  be 

reinspected? 

Subpart  F— Standby  Vsssals 

146.500    What  does  this  subpart  apply  to? 
146.505    What  are  the  requirements  for 

certificaUon  of  a  standby  vessel? 
146.510    What  are  the  operational 

requirements  for  a  standby  vessel? 
146.515    What  are  the  design  and  equipment 

requirements  for  a  standby  vessel? 
146.520    What  are  the  additional  equipment 

requirements  for  a  standby  vessel? 
146.525    What  are  the  maiming 

requirements  for  a  standby  vessel? 
Authority:  43  U.S.C.  1333(d|(1).  1348(c), 
1356;  49  CFR  1.46. 


Subpart  A — Ganoral 

{ 146.1     What  doss  this  part  apply  to? 

This  part  applies  to  vessels  engaged  in 
OCS  activities,  other  than  floating 
facilities,  MODU's.  and  MIDU's.  Vessels 
under  this  part  include,  but  are  not 
limited  to,  standby  vessels,  attending 
vessels,  offshore  supply  vessels,  pipelay 
vessels,  derrick  ships.  diWng  support 
vessels,  and  oceanographic  research 
vessels. 

{146.5    Whars  can  I  find  the  dsflnKion  of 
a  term  used  In  this  part? 

See  §  140.25  of  this  chapter  for  the 
definition  of  a  term  used  in  this  part. 

{146.10    Wtwra  can  I  gal  a  copy  of  a 
publlcatkm  rafsrsncsd  in  this  put? 

You  can  get  a  copy  of  a  publication 
referenced  in  this  part  from  the  sources 
listed  in  §  140.30  of  this  chapter. 

{146.15    Where  can  I  find  the  workplace 
safety  and  health  requirements? 

See  part  142  of  this  chapter  for 
requirements  on  workplace  safety  and 
health. 

Sut>part  B — Operations 

{ 146.100    Who  designates  the  parson  in 
charge  of  a  vessel  engaged  in  OCS 
activities? 

(a)  Each  vessel  engaged  in  OCS 
activities  must  have  an  individual  on 
the  vessel  who  is  designated  under 
paragraph  (b)  of  this  section  as  the 
person  in  charge  of  the  vessel. 

(b)  The  owner  or  operator,  or  their 
agent,  must  designate  the  person  in 
charge  by  title.  TTiey  must  designate,  by 
title  and  in  order  of  succession,  enough 
individuals  so  that  one  individual  on 
the  vessel  is  acting  as  the  person  in 
charge. 

(c)  The  owner  and  operator  must 
ensure  that  the  name  of  the  individual 
acting  as  the  person  in  charge  is  made 
available  upon  request  by  Coast  Guard 
persoimel. 

{146.105    What  rratica  Is  required  when  a 
foreign  vassal  arrives  on  the  OCS? 

(a)  Fourteen  days  before  a  foreign 
vessel  arrives  on  the  OCS  or  as  soon 
after  that  as  practicable,  the  owner  or 
operator  of  the  vessel  must  notify  the 
District  Conunander  for  the  area  where 
the  vessel  will  operate  of  the  following: 

(1)  The  vessel's  name  and  country  of 
.-egistry. 

(2)  'The  name  and  address  of  the 
vessel's  owner  and  the  owner's  local 
representative,  if  any. 

(3)  Whether  the  vessel  has  a 
classification  society  certificate  or  a 
previous  letter  of  compliance  issued  by 
the  Coast  Guard. 


(4)  The  date  that  operations  are 
expected  to  begin  and  end. 

(5)  The  location  where,  and  date 
when,  tbe  vessel  will  be  available  and 
ready  for  inspection  by  the  Coast  Guard. 

(b)  Information  under  paragraph  (a)  of 
this  section  may  be  provided  by 
telephone  or  may  be  submitted  together 
with,  and  need  not  repeat,  information 
submitted  in  applications  and  notices 
under  the  aids  to  navigation 
requirements  in  part  67  of  this  chapter 

{146.110    How  must  the  Coast  Guard  be 
notified  of  casualties  Involving  U.S.  vessels 
and  how  must  tt>ey  be  reported? 

The  requirements  for  noliiyTng  the 
Coast  Guard  of  a  casualty  and  the 
reporting  of  marine  casualties  are  listed 
in  46  CFR  part  4.  The  owner  or  operator 
must  ensure  that  the  Coast  Guard  is — 

(a)  Notified  of  each  event  listed  in  46 
CFR  4.05-l(a)(l)  through  (a)(6).  and 

(b)  Notified  of  an  occurrancie  causing 
property  damage  in  excess  of  SIOO.OOO, 
this  damage  including  the  cost  of  labor 
and  material  to  restore  the  property  to 
its  condition  before  the  occurrence,  but 
not  including  the  cost  of  salvage, 
cleaning.  gas-fi«eing,  drydocking,  or 
demurrage. 

§146.115    When  ia  a  notice  of  casualty 
required  for  a  foreign  vessel  and  what  must 
it  contain? 

(a)  Immediately  after  aiding  the 
injured  and  or  stabilizing  the  situation, 
the  owner,  operator,  or  master  of  a 
foreign  vessel  engaged  in  OCS  activities 
must  ensure  that  the  Coast  Guard  is 
notified  of  each  event  listed  in  46  CFR 
4.05-1. 

(b)  The  notice  under  paragraph  (aj  of 
this  section  must  contain  the  fallowing: 

(1)  The  name  of  the  vessel  involved. 

(2)  The  name  of  the  owner,  operator, 
or  master  of  the  vessel. 

(3)  The  nature  and  circumstances  of 
the  event. 

(4)  The  nature  and  extent  of  the  injun' 
and  damage  resulting  fixjm  the  event 

§  1 46.1 20  When  must  a  virritten  report  of 
casualty  tie  submitted  for  a  foreign  vessel 
and  what  must  It  contain? 

(a)  In  addition  to  the  notice  of  a 
casualty  under  §  146.115.  the  owner, 
operator,  or  master  of  a  foreign  vessel 
engaged  in  OCS  activities  must  submit, 
within  10  days  after  the  notice  of 
casualty,  a  written  report  of  the  event  to 
the  OCMI. 

The  report  may  be  on  Form  CG-2692 
(Report  of  Marine  Accident.  Injury,  or 
Death)  supplemented  as  necessary  by 
appended  Form  CG-2692B  (Report  of 
Required  Chemical  Drug  and  Alcohol 
Testing  Following  a  Serious  Maiine 
Accident)  or  in  narrative  form  if  it 
contains  all  of  the  applicable 


information  requested  in  Form  CG-2692 
and  Form  CG-2692B.  Copies  of  Form 
CG-2692  and  Form  CG-2692B  are 
available  from  the  OCMI. 

(b)  Tbe  written  report  must  also 
contain  information  relating  to  alcohol 
and  drug  involvement  as  specified  in  46 
CFR  4.03-12. 

(c)  If  filed  immediately  after  tbe 
occurrence,  the  written  report  required 
by  paragraph  (a)  of  this  section,  satisfies 
the  notice  required  by  §146.115 

{ 1 46.1 25    How  must  amargancy  aquipment 
be  maintained? 

All  lifesa\-ing,  iir«-fighting.  and  other 
emergency  equipment  required  by  this 
subchapter,  must  be  maintained  in  good 
working  condition  and  ready  for 
immediate  use  when  the  vessel  is  in 


§146.130     How  must  excess  emergency 
equipment  tie  maintained  and  inspactad? 

All  emergency  equipment  that  is  in 
addition  to  the  equipment  required  by 
this  subchapter  must  be  maintained  and 
inspected  as  prescribed  in  this 
subchapter  for  that  item  of  equipment 

{ 1 46.1 35    How  must  operational  tasting  of 
emefgancy  aquipment  be  conductad? 

When  emergency  equipment  must  be 
operated  as  part  of  a  drill  or  inspection, 
the  equipment  must  be  operated 
according  to  the  operating  instructions 
of  the  equipment's  manufacturer. 

{146.140    What  are  the  load  line 
raqulramants  of  vassals? 

(a)  Each  U.S.  nr  foreign  vessel  subject 
to  the  load  line  requirements  in  46  CFR 
chapter  I.  subchapter  E.  arriving  at  or 
proceeding  to  sea  from  any  port  or  place 
within  the  United  States,  must  comply 
with  the  requirements  in  46  CFR 
chapter  1.  subchapter  E  when  engaged  in 
OCS  activities. 

(b)  Load  line  certificates  and  load  line 
exemption  certificates  issued  or 
accepted  luider  46  CFR  chapter  I, 
subchapter  E.  are  accepted  as  evidence 
of  compliance  with  paragraph  (a)  of  this 
section 

Subpart  C — Lifesaving 

§  1 46.200  Wtiat  are  the  requirements  for 
lifesaving  equipment  snd  immersion  suits 
on  a  U.S.  vessel? 

Each  U.S.  vessel  must  comply  with 
the  requirements  for  lifesaving 
equipment  and  immersion  suits 
applicable  to  that  category  of  vessel 
imder  46  CFR  chapter  I. 

§  1 46.205  What  are  the  requirements  for 
lifesaving  equipment  on  s  foreign  vessel? 

Each  foreign  vessel  must  comply  with 
one  of  the  following: 
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(a)  The  Ufesaving  equipment 
requirements  applicable  to  that  category 
of  vessel  under  46  CFR  chapter  I. 

(b)  The  lifesaviog  equipment 
standards  of  the  vessel's  nation,  if  the 
Commandant  has  determined  that  the 
standards  provide  a  level  of  safety 
equivalent  to.  or  greater  than,  that 
provided  under  the  lifesaving 
equipment  requirements  applicable  to 
that  category'  of  vessel  under  46  CFR 
chapter  I.  Send  your  request  for  a 
determination  along  with  technical  data 
supporting  the  performance  of  the 
equipment  to  the  Commandant  (G- 
MSE-4).  U.S.  Coast  Guard.  2100  Second 
Street  SW..  Washington  DC  20593-0001. 

(c)  The  lifesaving  equipment 
requirements  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea. 
1974,  as  amended.  (SOLAS)  applicable 
to  the  vessel,  if  the  vessel  meets  all 
other  SOLAS  requirements  applicable  to 
that  vessel. 

{146.210  What  ar*  ttw  raqulrMnenta  lor 
lmnwf*lon  tuNs  on  « foreign  vesMi? 

(a)  Each  foreign  vessel  that  is  operated 
North  of  32  degrees  North  latitude  must 
comply  with  the  immersion-suit 
requirements  for  U.S.  vessels  under 

§  146.200.  except  as  under  paragraph  (b) 
of  this  section. 

(b)  You  may  use  an  immersion  suit, 
ex[)osure  suit,  or  other  similar  suit 
approved  by  the  vessel's  nation  instead 
of  immersion  suit  under  %  146.200.  The 
suit  must  be  accepted  by  the 
Commandant  as  providing  thermal 
protection  equal  to.  or  greater  than,  the 
thermal  protection  provided  by  an 
immersion  suit  approved  under 
approval  series  160.171  or  an  anti- 
exposure  suit  approved  under  approval 
series  160.153.  Send  your  request  for 
acceptance  of  a  suit  along  with  technical 
data  supporting  the  thermal 
performance  of  the  suit  to  the 
Commandant  (G-MSE— 4)  at  the  address 
in  §  146.205(b). 

Subpart  D— F1r«  Rghting  and  Rre 
Prolaction 

f  1 46.300  What  are  the  requirements  tor 
flre-flghtlng  and  fire-protection  equipment 
on  a  U.S.  veeael? 

Each  U.S.  vessel  must  comply  with 
the  requirements  for  6re-fightiisg  and 
Gre-protection  equipment  applicable  to 
that  category  of  vessel  under  46  CFR 
chapter  I. 

S 1 46.MS  What  are  the  requirements  lor 
llre-nghting  and  flre-prolscUon  equipment 
on  a  foreign  vessel? 

Each  foreign  vessel  must  comply  with 
one  of  the  following: 

(a)  The  requirements  for  fire-Gghting 
and  fire-protection  equipment 


applicable  to  that  category  of  vessel 
under  46  CFR  chapter  I. 

(b)  The  standards  for  fire-fighting  and 
fire-protection  equipment  of  the  vessel's 
nation,  if  the  Commandant  determines 
that  the  standards  provide  a  level  of 
safety  equivalent  to.  or  greater  than,  that 
provided  imder  the  requirements  for 
fire-fighting  and  fire-protection 
equipment  applicable  to  that  category  of 
vessel  under  46  CFR  chapter  I.  Send 
your  request  for  a  determination  along 
with  technical  data  that  supports  the 
request  to  the  Commandant  (G-MSE-4), 
U.S.  Coast  Guard.  2100  Second  Street 
SW..  Washington  DC  20593-0001. 

(c)  The  requirements  for  fire-fighting 
and  fire-protection  equipment 
applicable  to  the  vessel  under  the  1975 
SOLAS  Convention,  as  amended,  if  the 
vessel  meets  all  other  SOLAS 
requirements  applicable  to  that  vessel. 

Stibpart  E— Daaign,  Equipment,  and 
Inspection 

1146.400    What  are  the  design,  equipment, 
•nd  inspection  rsquircments  for  s  U.S. 
vessel? 

Each  U.S.  vessel  must  comply  with 
the  design,  equipment,  and  inspection 
requirements  applicable  to  that  category 
of  vessel  under  the  following 
subchapters  of  46  CFR  chapter  I: 

(a)  Subchapter  D — Tank  Vessels. 

(b)  Sutichapter  F — Marine 
Engineering. 

(c)  Subchapter  H — Passenger  Vessels. 

(d)  Subchapter  I — Cargo  and 
Miscellaneous  Vessels. 

(e)  Subchapter  J — Electrical 
Enmneering. 

(f)  Subchapter  L — O&hore  Supply 
Vessels. 

(g)  Subchapter  P — Manning  of 
Vessels. 

(h)  Subchapter  T — Small  Passenger 

Vessels, 
(i)  Subchapter  U — Oceanographic 

Research  Vessels. 

1 1 46.405    Wtwt  are  ttw  design,  equipment, 
and  inspection  rsqulrsmsnta  for  a  foreign 
vessel? 

Each  foreign  vessel  must  comply  with 
one  of  the  following: 

(a)  The  design,  equipment,  and 
inspection  requirements  in  §  146.400 
applicable  to  U.S.  vessels  in  similar 
service. 

(b)  The  design,  equipment,  and 
inspection  standards  of  the  vessel's 
nation,  if  the  Commandant  has 
determined  that  the  standards  provide  a 
level  of  safety  generally  equivalent  to.  or 
greater  than,  that  provided  by  the 
design,  equipment,  and  inspection 
standards  applicable  to  that  category  of 
vessel  under  46  CFR  chapter  1.  You 
must  send  requests  for  a  determination 


by  the  Commandant  to  the 
Commandant,  U.S.  Coast  Guard.  2100 
Second  Street  SW.,  Washington  DC 
20593-0001,  along  with  technical  data 
that  supports  the  request. 

{146.410    What  are  the  requiremems  for 
ligtits  and  warning  devices? 

All  vessels  must  meet  the 
requirements  for  lights  and  warning 
devices  in  the  International  Regulations 
for  Preventing  Collisions  at  Sea  1972  (33 
CFR  part  81)  or  under  local  rules 
provided  for  in  Rule  1  of  those 
regulations. 

{146.415    What  vessels  must  have  s 
Csctmcats  ol  Inspection? 

When  engaged  in  OCS  activities,  the 
owner  or  operator  of  a  U.S.  vessel  must 
have  on  board  a  valid  Certificate  of 
Inspection  under  46  CFR  chapter  I. 

{146.420    What  vessels  must  have  a  letter 
of  compliance? 

(a)  When  engaged  in  OCS  activities, 
the  owner  or  operator  of  a  foreign  vessel 
must  have  on  board  a  valid  letter  of 
compliance  under  this  section. 

(b)  If  the  OCMI  determines  that  the 
vessel  meets  the  design  and  equipment 
requirements  of  §  146.405.  the  OCMI 
issues  a  letter  of  compliance  for  the 
vessel.  The  OCMI  may  require  that  the 
vessel  be  inspected  as  part  of  this 
determination. 

(c)  A  letter  of  compliance  issued 
under  this  section  is  valid  for  2  years  or 
until  the  vessel  departs  the  OCS, 
whichever  comes  first 

{146.42S    What  It  a  foreign  vessel  falls  to 
comply  with  s  latter  of  compliance? 

The  OCMI  may  suspend  or  revoke  the 
letter  of  compliance  if  the  OCMI 
determines  that  the  owner  or  operator  of 
a  foreign  vessel — 

(a)  Is  not  in  compliance  with  the 
requirements  for  its  letter  of  compliance 
under  §  146.420;  or 

(b)  Is  not  operating  according  to  the 
operations  requirements  in  subparts  of 
this  part. 

{ 1 46.430    When  must  s  foreign  vessel  be 
ralnapacted? 

The  OCMI  reinspects  each  foreign 
vessel  between  10  and  14  months  after 
the  issue  date  of  the  vessel's  letter  of 
compliance  to  determine  whether  the 
vessel  meets  the  requirements  of  this 
subpart. 

Subpart  F — Standby  Vessels 

{146.500    What  does  this  subpart  apply 
to? 

(a)  This  subpart  applies  only  to 
standby  vessels  specifically  designated 
in  an  Emergency  Evacuation  Plan  (EEP) 
imder  part  143,  subpart  D,  $  144.205,  or 


§145.115  of  this  chapter  to  rapidly 
evacuate  persoimel  in  the  event  of  an 
emergency  on  a  facility,  MODU,  or 
MIDU. 

(b)  The  requirements  In  this  subpart 
are  in  addition  to  those  in  subparts  B 
through  E  of  this  part.  If  a  requirement 
in  this  subpart  diners  from  one  in 
another  subpart,  the  requirement  in  this 
subpart  must  be  complied  with  on 
standby  vessels. 

{146.505    What  are  the  raquksmants  for 
certification  of  a  standby  vessel? 

Your  vessel  may  operate  as  a  standby 
vessel  if — 

(a)  It  is  a  U.S.  vessel:  and 

(b)  It  has  a  valid  Certificate  of 
Inspection  issued  in  compliance  with  46 
CFR  chapter  I.  subchapters  H.  I,  K,  T,  or 
L. 

{146.510    Whet  are  the  operational 
requirements  for  a  standtsy  vessel? 

The  owner  or  operator  must  ensure 
that— 

(a)  A  standby  vessel  does  not  carry  or 
store  goods,  supplies,  and  equipment  on 
the  d^Jt  or  other  location  that  may 
hinder  the  vessel's  ability  to  tender 
assistance  to  the  facility.  MODU.  or 
MIDU  tharthe  vessel  is  designated 
under  the  Emergency  Evacuation  Plan  to 
assist:  and 

(b)  A  standby  vessel  does  not  carry  or 
store  any  hazardous  material  as  defined 
in  49  CFR  171.8. 

{146.51S    What  are  the  design  and 
equlpmant  requirements  for  s  standby 

vassal? 

The  owner  or  operator  ensures  that 
each  standby  vessel  meets  the  following: 

(a)  Comply  with  the  design  and 
equipment  requirements  under  46  CFR 
chapter  I.  subchapters  H,  I.  K.  T,  or  L 
applicable  to  the  category  of  vessel. 

(b)  Be  capable  of  carrying  and 
providing  shelter  for  100  percent  of  the 
number  of  persons  on  the  most 
populated  facility.  MODU.  or  MIDU  that 
the  vessel  is  designated  under  the 
Emergency  Evacuation  Plan  to  assist. 
Crew  spaces  may  be  used  to  meet  the 
requirements  of  this  paragraph. 

(c)  Have  aircraft-^ype  reclining  seats 
for  10  percent  of  the  number  of  persons 
on  the  most  populated  facility,  MODU. 
or  MIDU  that  the  standby  vessel  is 
designated  to  assist.  You  may  use  crew 
spaces  to  meet  the  requirements  of  this 
paragraph. 

I146.S20    What  are  the  additional 
equlpmant  rsqulrsmsnta  for  a  standtiy 

VSiSSi? 

(a)  In  addition  to  the  equipment 
requirements  under  §  146.515.  you  must 
have  at  least  the  following  equipment: 

(1)  Multiple  propellers  or  propulsion 
devices. 


(2)  Two  searchlights. 

(3)  For  vessels  certificated  under  46 
CFR  chapter  1.  subchapter  H.  one  line 
throwing  appliance  that  meets  the 
requirements  in  46  CHTl  75.45. 

(4)  For  vessels  certified  under  46  CFR 
chapter  I.  subchapters  I.  K,  L.  or  T.  one 
line  throwing  appliance  that  meets  the 
requirements  of  46  CFR  94.45. 

(5)  A  Stokes  or  comparable  litter. 

(6)  One  blanket  for  each  person  on  the 
most  populated  fecllity.  MODU.  or 
MIDU  that  the  vessel  is  designated  to 
assist 

(7)  A  means  for  safely  retrieving 
persons,  including  injtired  or  helpless 
persons,  firom  the  water.  The  means  of 
retrieval  must  be  demonstrated  to  the 
satisfaction  of  the  OCMI. 

(8)  A  scramble  net  that  can  be  rigged 
on  either  side  of  the  vessel. 

(9)  A  minimum  of  four  Coast  Guard 
approved  ring  life  buoys,  each  equipped 
with  30  meters  (100  feet)  of  line. 

(10)  An  inunersion  suit  approved  by 
the  Coast  Guard  imder  approval  series 
160.171.  or  an  anti-exposure  suit 
approved  imder  approval  series 
160.153.  for  each  member  of  the  standby 
vessel's  crew  when  the  vessel  operates 
North  of  32  degrees  North  latitude. 

(11)  Two  boat  books. 

(12)  A  fire  monitor  with  a  minimnm 
flow  rate  of  at  least  1,893  liters  (500 
gallons)  per  minute. 

(13)  One  two-way  radio  capable  of 
voice  commimication  with  the  facility, 
MODU,  or  MIDU  and  with  helicopters 
or  other  rescue  aircraft,  rescue  boats, 
and  the  shore-side  support  personnel. 

(14)  Floodlights  to  illtmiiiiate  the 
personnel  and  boat  retrieval  area,  the 
scramble  net  when  deployed,  and  the 
water  around  the  personnel  retrieval 
and  scramble  net  deploymentareas. 

(15)  A  copy  of  "The  Ship's  Medicine 
Chest  and  Medical  Aid  at  Sea".  DHHS 
Publication  No.  (PHS)  84-2024, 
available  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  or  a  copy 
of  the  "American  Red  Cross  First  Aid 
Manual."  available  from  Little  Brown 
and  Company.  3  Center  Plaza.  Boston. 
MA  02108. 

(16)  An  industrial  first  aid  kit  sized 
for  SO  percent  of  the  number  of  persons 
on  the  most  populated  focility,  MODU. 
or  MIDU  that  the  vessel  is  designated  to 
assist. 

(17)  Coast  Guard  approved  life 
preservers  for  50  percent  of  the  number 
of  persons  on  the  most  populated 
facility,  MODU,  or  MIDU  that  the  vessel 
is  designated  to  assist. 

(b)  The  OCMI  must  approve  the 
equipment  required  by  paragraph  (a)  of 
this  section. 


(146.S2S    What  are  the  manning 
requirsmants  for  a  standtiy  vassal? 

Standby  vessels  must  be  crewed  in 
accordance  with  their  Certificate  of 
Inspection  for  24-hour  operation.  The 
OCMI  may  require  the  crew  to  be 
atigmented,  as  necessary,  to  provide  for 
maneuvering  the  vessel,  for  lookouts,  for 
rigging  and  operating  retrieval 
equipment,  and  for  caring  for  survivors. 

PART  147— OUTER  CONTmENTAL 
SHELF  ACnvrriES:  SAFETY  ZONES 


Subparts 

Sec- 

147.1     What  does  this  part  apply  to? 
147.5     Whal  is  the  purpose  of  ttiis  part? 
147.10    How  is  safety  promoted  in  a  safety 

zone? 
147.15    Where  can  I  find  the  definitioD  of  a 

term  used  in  this  part? 
147.20    Who  may  establish  safety  cones  and 

enforce  this  part? 
147.25    How  are  safety  zones  established? 
147.30    How  will  the  public  tM  ttotified  of 

new  or  proposed  safety  zones? 
147.35     WheD  may  a  zone  be  established  and 

how  long  may  it  last? 
147.40    How  far  may  safely  zones  extend? 

Subpart  B— Spadflc  Safety  Zoiws 

147.100     What  is  the  purpose  of  this 

subpart? 
147.105     Whal  do  1  need  to  kr.ow  about  the 

geographic  coordinates  used  in  this 

subpart? 
147.110    Where  are  the  safety  zones  m  the 

Eleventh  Coast  Guard  District  and  vrhat 

ate  their  regulationF? 
AutbofMy:  i4  U.S.C.  S5:  43  U.S.C  1333: 49 
CFR  1.46. 

Subpart  A— Ger>enri 

{147.1     What  doas  this  pan  apply  to? 

This  part  applies  to  the  owner, 
operator,  or  master  of  a  fixed  fatality, 
floating  facility,  mobile  o%hote  drUhng 
imil  (MODU),  and  mobile  inland 
drilling  unit  (MIDU)  engaged  in  OCS 
activities. 

{147.S    What  is  ths  purpose  ol  this  part? 

A  safety  zone  tmder  this  part  is  a  zone 
aroimd  a  focility.  MODU,  or  MIDU  being 
constructed,  maintained,  or  operated  on 
the  Outer  Contii»otal  Shelf.  The 
purpose  of  a  safety  zone  is  to  promote 
the  safety  of  life  and  property  on  the 
facility.  MODU.  or  MIDU.  on  their 
appurtenances  and  attending -vessels, 
and  on  the  adjacent  waters  witliin  the 


{147.10    How  is  safety  pramolsd  In  a 
safely  zone? 

The  safety  of  life  and  property  within 
a  safety  zone  is  promoted  by  regulations 
under  this  part  that  prevent  or  control 
specific  activities  and  access  by  vessels 
or  persons  or  that  protect  the  living 
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resources  of  the  sea  from  harmful 
agents. 

§147.15    Where  can  I  find  ttw  definition  of 
a  term  used  in  this  part? 

See  §  140.25  of  this  chapter  for  the 
definition  of  a  term  used  in  this  part 

§  1 47.20    Who  may  establish  safety  zone* 
and  enforce  this  part? 

The  District  Commander  may 
establish  safety  zones  and  enforce  this 
part. 

J  147.25    How  are  safety  zones 
estaMlthed? 

(aj  Before  establishing  a  safety  zone, 
the  District  Commander  considers  all 
factors  detrimental  to  safety,  including 
the  congestion  of  vessels,  the  presence 
of  unusually  harmful  or  hazardous 
substances,  and  the  presence  of 
obstructions  within  500  meters  (1,640 
feet)  of  the  facility,  MODU,  or  MIDU. 

(b)  If  the  District  Commander  decides 
to  establish  a  zone,  the  District 
Commander  publishes  a  notice  of 
proposed  rulemaking  in  the  Federal 
Rej^ster  and  provides  an  opportunity 
for  public  comment.  After  consideration 
of  the  comments,  the  District 
Commander  may  publish  a  final  rule 
establishing  the  zone  and  its 
regulations. 

(c)  When  there  is  an  imminent  threat 
to  the  safety  of  Ufe  and  property  within 
the  zone,  the  District  Commander  may 
estabbsh  the  safety  zone  and  its 
regulations  in  an  interim  rule  without 
first  publishing  a  notice  of  proposed 


rulemaking.  The  interim  rule  makes  the 
safety  zone  and  its  regulations  effective 
on  publication  in  the  Federal  Register 
and  requests  public  comments.  AJfter 
consideration  of  the  comments  received, 
the  District  Commander  publishes  a 
final  rule,  which  may  adopt  the  interim 
rule  with  or  vvithout  changes  or  remove 
it. 

(d)  If  required  by  circiunstances, 
safety  zones  may  be  placed  into  eHect 
immediately.  A  Federal  Register 
document  must  be  published  promptly. 

{ 1 47.30    How  will  the  public  be  notified  of 
new  or  proposed  safety  zones? 

In  addition  to  documents  published 
in  the  Federal  Register  under  §  147.25, 
the  District  Commander  may  provide 
public  notice  of  new  or  proposed  safety 
zones  by  Broadcast  Notices  to  Mariners, 
Notices  to  Mariners,  Local  Notices  to 
Mariners,  newspapers,  and  broadcast 
stations,  or  other  means. 

1 147,35    When  may  a  zone  be  established 
and  how  long  may  It  last? 

A  safety  zone  and  its  regulations  may 
go  into  effect  as  early  as  when 
construction  equipment  and  materials 
arrive  at  the  zone  and  may  remain  in 
effect  until  the  fadbty,  MODU,  or  MIDU 
for  which  the  zone  was  estahUshed  is 
removed. 


f  147.40 
extend? 


How  far  may  safety  zonae 


A  safety  zone  may  extend  to  a 
maximum  distance  of  500  meters  (1,640 
feet)  around  the  facility,  MODU,  or 

Table  147.110(a)— Safety  Zones 


MIDU  measured  from  each  point  on  its 
outer  edge  or  from  its  construction  site. 
However,  the  zone  may  not  interfere 
with  the  use  of  recognized  sea  lanes. 

Subpart  B — Specific  Safety  Zones 

$  147.100    What  is  ttie  purpose  of  this 
subpart? 

This  subpart  contains  specific  safety 
zones  and  their  regulations. 

{147.105    What  do  I  need  to  know  about 
the  geographic  coordinates  used  in  this 
subpart? 

The  geographic  coordinates  used  in 
this  subpart  are  not  intended  for 
plotting  on  charts  or  maps  using 
coordinates  based  on  the  North 
American  Datum  of  1983  (NAD  83).  If 
you  use  the  geographic  coordinates  in 
this  subpart  to  plot  on  a  chart  or  map 
referencing  NAD  83,  you  must  make 
corrections  as  shown  on  the  chart  or 
map. 

f  147.1 10    Wtiere  are  the  safety  zones  in 
tile  Eleventh  Coast  Guard  Olstrlct  and  what 
are  their  regulations? 

The  safety  zones  in  the  Eleventh  Coast 
Guard  District  and  their  regulations  are 
as  follows: 

(a)  Location.  Each  safety  zone  is  the 
area  within  a  line  500  meters  (1,640 
feet)  from  each  point  on  the  outer  edge 
of  each  facility  listed  in  the  follovnng 
table. 


Name  of  safety  zone 

Location  of  facility 

EDITH  

33*-35'-45"N   118°-08'-27"W 

ELLEN'  „ _ 

ELLY '  „ 

33''-34'-5r'N.  118°-0r-42'^. 

EUREKA _ „„ 

33'*-33'— SO"N    1 1  a"-07'-00"W 

EXXON  SANTA  YNEZ» 

34°-24'  19"N    1 20'-06'-00"W 

GAIL  

GILDA _. „ „    . 

34*'-1  (y-SCN    1 1 9*— 2S'-07"W 

GINA „ _ 

34°-O7'-02"N,  119°-16'-35"W 
34°-10'-47"N,  119°-28'-05"W. 
34»_22'-36"N    120°   10'-03"W 

GRACE „ . 

HARMONY  „ _ _ „  .. 

HARVEST  „. _ „ 

HERITAGE  ..„ „.„ 

34»_21-_01"N.  120°-16'-4S"W 
34°-27--19"N.  120°-38'-47"W. 
34°-29'-42"N,  120°-42'-08"W 

HERMOSA  .„ 

HIDALGO 

HONDO  „ 

IRENE  

34''-36'-37.S"N,  120°-43--4r'W. 

(b)  Regulations.  No  vessel  may  enter 
or  remain  in  a  safety  zone  under 
paragraph  (a)  of  this  section,  except  the 
following: 

(1)  An  attending  vessel. 

(2)  A  vessel  under  30  meters  (100  feet) 
in  overall  length  not  engaged  in  touring. 
Overall  length  means  the  horizontal 


distance  between  the  foremost  part  of 
the  vessel's  stem  to  the  aftermost  part  of 
its  stem,  excluding  fittings  and 
attachments. 

(3)  A  vessel  authorized  by  the 
Commander,  Eleventh  Coast  Guard 
District,  to  enter  or  remain  in  the  safety 
zone. 


Dated:  November  22. 1999. 
letfrey  P.  High, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(FR  E)oc.  99-30895  Filed  11-30-99-,  8:45  am) 
aaijNG  cone  «is-is-u 


<  Facilities  ELLEN  and  ELLY  are  approximately  120  meters  (394  feet)  apart. 
2  Facility  EXXON  SANTA  YNEZ  is  a  mooring  for  offshore  storage  and  Ireatmem 
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DEPAirrMENT  OF  THE  INTERIOR 
FWi  and  WlkMlf*  Sarvle* 
50CFBP«rt17 

Rm  101S-AC10 


IWIMllfa 
and  Plants;  Daalgnatlon  of  Critical 
Habitat  tor  ttw  Padflc  Coast 
Population  of  ttw  Wsstsm  Sriowy 
Plovar 

AOENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

suMMAirr:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate  28 
areas  along  the  coast  of  California. 
Oregon,  and  Washington  as  critical 
habitat  for  the  Pacific  coast  vertebrate 
population  segment  of  the  western 
snowy  plover  [Charadrius  alexandrinus 
nivosus).  This  small  shorebixd  is  listed 
as  a  threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Section  7  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  destroy  or  adversely 
modify  designated  critical  habitat.  As 
required  by  section  4  of  the  Act.  we 
considered  economic  and  other  relevant 
impacts  prior  to  making  a  final  decision 
on  the  size  and  configuration  of  critical 
habitat 

EFFECTtvs  DATE:  This  final  rule  is 
effective  lanuary  6,  2000 
AOORESUS:  The  complete 
administrative  record  for  this  rule  is  on 
file  at  the  U.S.  Fish  and  Wildlife 
Service.  Sacramento  Fish  and  Wildlife 
Office,  280O  Cottage  Way.  Room  W- 
2605,  Sacramento.  California  95825.  The 
complete  file  for  this  rule  is  available  for 
pubUc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOn  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  J.  Miller,  Endangered  Species 
Division  Chief,  at  the  above  address 
(telephone  916/414-6600.  facsimile 
916/414-6713). 
SUPPI.EIKNTARY  INF0RMATK3N; 
Background 

The  western  snowy  plover,  which  is 
1  of  12  subspecies  of  the  snowy  plover 
(Rittinghaus  1961  in  Jacobs  1986),  is  a 
small,  pale-colored  shorebird  with  dark 
patches  on  either  side  of  the  upper 
breast.  The  species  was  first  described 
in  1758  by  Liimaeus  (American 
Ornithologists'  Union  1957).  The  Pacific 
coast  population  of  the  western  snowy 
plover  {Charadrius  alexandrinus 
nivoaus)  is  defined  as  those  individuals 


that  nest  adjacent  to  tidal  waters,  and 
includes  all  nesting  birds  on  the 
mainland  coast,  peninsulas,  offshore 
islands,  adjacent  bays,  estuaries,  and 
coastal  rivers.  For  a  complete  discussion 
of  the  ecology  and  life  history  of  this 
subspecies,  see  our  March  5. 1993,  final 
rule  listing  the  coastal  population  of  the 
western  snowv  plover  as  a  threatened 
species  (58  FR  12864). 

The  Pacific  coast  population  of  the 
western  snowy  plover  breeds  prinurily 
on  coastal  beaches  from  southern 
Washington  to  southern  Baja  California, 
Mexico.  This  habitat  is  unstable  because 
of  unconsolidated  soils,  high  winds, 
storms,  wave  action,  and  colonization 
by  plants.  Sand  spits,  dune-backed 
beaches,  beaches  at  creek  and  river 
mouths,  and  salt  pans  at  lagoons  and 
estuaries  are  the  preferred  habitats  for 
nesting  (Wilson  1980:  Stenzel  et  al. 
1981).  Less  common  nesting  habitats 
include  bluff-backed  beaches,  dredged 
material  disposal  sites,  salt  pond  levees, 
dry  salt  ponds,  and  river  bars  (Wilson 
1980:  Page  and  Stenzel  1981:  Powell  et 
al.  1996:  Tuttle  et  al.  1997). 

Most  breeding  occurs  from  southern 
San  Francisco  Bay  to  southern  Baja 
California  (Page  and  Stenzel  1981; 
Palacios  et  al.  1994)  Recent  surveys, 
status  reviews  and  literature  searches 
have  identified  157  current  or  historical 
snowy  plovn*  breeding-or  wintering 
locatiorui  on  the  U.S.  Pacific  coast — 5  in 
Washington.  19  in  Oregon,  and  133  in 
California.  In  Baja,  breeding  plovers 
concentrate  at  coastal  wetland 
complexes  as  far  south  as  Bahia 
Magdalene  (Palacios  et  al.  1994).  A 
survey  of  breeding  snowy  plovers  along 
the  Pacific  coast  of  Ba]a  California  in 
1991-92  found  1,344  adults,  mostly  at  4 
coastal  wetland  complexes:  Bahia  San 
Quintin:  Laguna  Ojo  de  Liebre  and 
Laguna  Guerrero  Negro;  Laguna  San 
Ignado:  and  Bahia  Magdalene  (Palacios 
etal.  1994). 

The  fledging  success  of  snowy  plovers 
varies  greatly  by  location  and  year.  Even 
plovers  nesting  on  neighboring  beach 
segments  may  exhibit  quite  dinerent 
success  in  the  same  year  For  example, 
the  percentage  of  chicks  fledged  on 
diSerent  beach  segments  of  Monterey 
Bay  in  1997  varied  from  11  to  59 
percent  and  averaged  24  percent  overall 
(Page  ef  al.  1997).  During  the  prior  13 
years,  the  percentage  of  young  Qedged 
on  Monterey  Bay  beaches  averaged  39 
percent  (Page  et  al.  1997).  From  the 
former  Moss  Landing  salt  ponds  (now 
the  Moss  Landing  Wildlife  Area)  in 
Monterey  Bay,  the  fledging  rate  of 
chicks  ranged  from  13.2  percent  to  57.1 
percent  (mean  =  41.4  percent)  from  1988 
to  1997.  In  San  Diego  County,  the 
fledging  rate  of  chi^  ranged  bom  32.6 


to  51.4  percent  (mean  =  41  percent) 
from  1994  through  1998  (Powell  et  al. 
1997).  In  Oregon,  annual  fledging 
success  for  1992  to  1997  for  ail  coastal 
sites  combined  ranged  fitim  30  to  48 
percent,  with  an  annual  mean  of  38 
percent  (M.  Stem,  Oregon  Natural 
Heritage  Program,  unpubl.  data).  Like 
California,  in  Oregon,  considerable 
variation  occurs  among  sites  within 
years.  For  example,  in  1997.  the  fledging 
rate  ranged  &t>m  a  low  of  14  percent  at 
Sutton  to  a  high  of  66  percent  at  South 
Tenmile.  Variation  also  occurs  at 
individual  sites  among  years.  For 
example,  at  the  Coos  Bay  North  Spit, 
one  of  the  larger  nesting  areas  in  coastal 
Oregon,  annual  fledging  rates  for  1993 
to  1997  ranged  from-32  to  63  percent, 
with  a  mean  of  46  percent. 

In  western  North  America,  both  the 
interior  and  Pacific  coast  populations 
winter  mainly  in  .coastal  areas  from 
southern  Washington  to  Central 
.America  (Page  et  al  1995a).  A  small 
number  winter  at  two  locations  on  the 
Washington  coast,  the  northernmost 
being  Midway  Beach  in  Pacific  County 
(S.  Richardson.  Washington  Department 
of  Fish  and  Wildlife,  pers.  comm.  1998). 
Fewer  than  100  plovers  winter  at  9 
locations  on  the  Oregon  coast,  probably 
as  many  as  2,500  along  the  mainland 
California  coast,  and  hundreds  more  in 
each  of  San  Francisco  Bay  and  the 
Channel  Islands  (Page  et  al.  1986).  The 
majority  of  wintering  plovers  on  the 
California  coast  are  found  from  Bodega 
Bay,  Sonoma  County,  southward  (Page 
etal.  1986).  Because  of  their  similarity 
of  appearance,  wintering  individuals 
from  the  interior  and  Pacific  coast 
populations  are  virtually 
indistinguishable. 

Nesting  birds  from  the  Oregon  coast 
have  wintered  as  far  sooth  as  Monterey 
Bay  on  the  central  coast  of  Caliibmia. 
Birds  fiY)m  Monterey  Bay  have  wintered 
north  to  Bandon.  Oregon,  and  south  to 
Guerrero  Negro.  Baja  California  (Page  et 
al.  1995b).  Birds  from  San  Diego  in 
southern  California  have  wintered  north 
to  Vandenberg  Air  Force  Base  in  Santa 
Barbara  County  and  south  to  Scammon's 
Lagoon.  Baja  California  (Powell  et  al. 
1995,  1996,  1997). 

In  winter,  plovers  are  fotmd  on  many 
of  the  beaches  used  for  nesting  but  also 
on  beaches  not  used  for  nesting.  They 
also  visit  maiunade  salt  ponds  and 
estuarine  sand  and  mud  flats.  In 
CaUfomia,  the  majority  of  wintering 
plovers  concentrate  on  sand  spits  and 
dune-backed  beaches.  Some  also  occur 
on  urban  and  bluff-backed  beaches, 
which  are  rarely  used  for  nesting  (Page 
et  al.  1986).  Pocket  beaches  at  the 
mouths  of  creeks  and  rivers  on 
otherwise  rocky  shorelines  are  also  used 


by  wintering  plovers.  In  Washington, 
the  main  wintering  location  is 
Leadbetter  Point.  Willapa  Bay 
(Washington  Department  of  Fish  and 
Wildlife  1995). 

The  breeding  season  for  western 
snowy  plovers  extends  from  early 
March  to  late  September,  with  birds  at 
more  southerly  locations  beginning  to 
nest  earlier  in  the  season  than  birds  at 
more  northerly  locations.  Activities  that 
define  the  nesting  season  are  courtship, 
copulation,  nest  scraping,  egg  laying, 
incubation,  and  rearing  of  the  young  to 
the  iledgUng  stage  The  wintering  , 
season  generally  extends  roughly  from 
October  to  February  but  often  overlaps 
the  nesting  season  with  birds  arriving 
on  wintering  areas  as  early  as 
midsummer. 

Previous  Federal  Actions 

On  March  24,  1988.  we  received  a 
petidon  from  Dt.  J.P.  Myer  of  the 
National  Audubon  Society  to  list  the 
Pacific  coast  population  of  the  western 
snowy  plover  as  a  threatened  species 
under  the  Act.  On  November  14, 1988, 
we  published  a  90-day  petition  finding 
(53  FR  45788)  that  substantial 
information  had  been  presented 
indicating  the  requested  action  might  be 
warranted.  At  that  time  we 
acknowledged  that  questions  pertaining 
to  the  demarcation  of  the  subspecies 
and  significance  of  interchange  between 
coastal  and  interior  stocks  of  the 
subspecies  remained  to  be  answered. 
Public  comments  were  requested  on  the 
status  of  the  coastal  population  of  the 
western  snowy  plover.  A  status  review 
of  the  entire  subspecies  had  been  in 
progress  since  our  December  30, 1982. 
Vertebrate  Notice  of  Review  147  FR 
58454).  In  that  notice,  as  in  subsequent 
notices  of  review  (September  18,  1985 
(50  FR  37958):  January  6,  1989  (54  FR 
554)),  the  western  snowy  plover  was 
included  as  a  category  two  candidate. 
Category  two  encompassed  species  for 
which  information  in  our  possession 
indicated  that  proposing  to  list  as 
endangered  or  threatened  was  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat  were  not  currently  available  to 
support  proposed  rules. 

We  closed  the  public  comment  period 
on  the  petition  on  July  11, 1989  (54  FR 
26811,  June  26,  1989).  In  September 
1989,  we  completed  a  status  report  on 
the  western  snowy  plover  Based  on  the 
best  scientific  and  commercial  data 
available,  including  comments 
submitted  during  the  status  review,  we 
made  a  12-month  petition  finding  on 
June  25, 1990,  that  the  petitioned  action 
was  warranted  but  precluded  by  other 


pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act. 

On  |anuar>-  14.  1992  (57  FR  1443),  we 
published  a  proposal  to  list  the  coastal 
population  of  the  western  snowy  plover 
as  a  threatened  species.  After  a  review 
of  the  best  scientific  and  commercial 
data  available  and  all  comments 
received  in  response  to  the  proposed 
rule,  we  published  a  final  rule  to  list  the 
coastal  population  of  the  western  snowy 
plover  as  a  threatened  species  on  March 
5,  1993  (58  FR  12864).  and  thereby 
initiated  the  protections  applicable  to 
listed  species.  We  did  not  propose  to 
designate  critical  habitat  for  the  snowy 
plover  within  the  proposed  or  final 
listing  rulemaking  because  we  found 
that  critical  habitat  was  not  then 
determinable. 

On  November  30. 1994,  the 
Environmental  Defense  Center  filed  a 
lawsuit  in  Federal  District  Court  agaiiut 
the  Secretary  of  the  Interior  (Secretar>') 
for  failure  to  designate  critical  habitat 
for  the  coastal  population  of  the  western 
snowy  plover  {Envimnmental  Defense 
Center  v.  Babbitt.  Case  No.  CV  94-5561 
ER  (SHX)  (CD.  Cal.)). 

On  March  2,  1995.  (60  FR  11768)  we 
proposed  designating  28  areas  along  the 
coast  of  California,  Oregon,  and 
Washington  as  critical  habitat.  We 
requested  public  comments  concerning 
the  proposed  rule.  On  April  10.  1995. 
Congress  enacted  a  funding  recission 
and  a  moratorium  prohibiting  work  on 
final  listing  actions  and  criti^  habitat 
designations  (Public  Law  104-6). 
Therefore,  all  work  on  the  designation 
of  critical  habitat  for  the  western  snowy 
plover  stopped.  The  moratorium  was 
lifted  on  April  26. 1996,  when  President 
Clinton  approved  the  Omjoibus  Budget 
Reconciliation  Act  of  1996  and 
exercised  the  authority  that  the  Act  gave 
bim  to  waive  the  moratorium.  When  the 
moratorium  was  lifted  and  funds  were 
appropriated  for  the  administration  of 
the  hsting  program,  the  Service  bced 
the  considerable  task  of  allocating  the 
available  resources  to  the  significant 
backlog  of  listing  activities.  We  received 
a  limited  appropriation  of  listing  funds 
for  the  remainder  of  fiscal  year  1996, 
and  on  May  16, 1996,  we  published 
guidance  to  restart  the  listing  program 
by  assigning  relative  priorities  to  listing 
actions  conducted  under  section  4  of  the 
Act  (61  FR  24722).  Critical  habitat 
determinations  were  the  lowest  tier 
(Tier  5)  of  our  listing  priorities. 

On  December  19. 1995,  the  Court 
stayed  action  in  the  case.  Environmental 
Defense  Center  v.  Babbitt  (Case  No.  CV 
94-5561  ER(SHXj),  because  of  the 
listing  moratorium.  After  the  funding 
moratorium  was  lifted,  the  Court  again 
stayed  action  in  the  case  in  light  of  a 


related  case  certified  for  appeal  to  the 
Ninth  Circuit.  On  November  10, 1998. 
Edward  Rafeedie.  Senior  U.S.  District 
Judge  denied  a  further  stay  and  issued 
an  order  requiring  the  .Secretar}'  of  the 
Interior  to  publish  a  final  designation  of 
critical  habitat  for  the  coastal 
population  of  the  western  snowy  plover 
before  December  1.  1999. 

Due  to  the  court  order,  processing  this 
final  rule  designating  critical  habitat  for 
the  coastal  population  of  the  western 
snowy  plover  did  not  conform  with  our 
Listing  Priority  Guidance  for  Fiscal  Year 
1998  and  1999  published  on  May  8. 
1998  (63  FR  25502).  That  guidance 
clarified  the  order  in  which  we  will 
process  listing  actions,  giving  highest 
priorit>'  to  processing  emergency  rxUes 
to  list  species  as  endangered:  second 
priority  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  lists,  processing  new 
listing  proposals,  processing 
administrative  findings  on  petitions, 
and  processing  a  limited  number  of 
proposed  and  final  rules  to  delist  or 
reclassify  species:  and  third  priority  to 
processing  proposed  and  final  rules 
designating  critical  habitat.  Work  began 
on  this  rule  under  this  guidance  and  on 
October  22, 1999  (64  FR  57114).  we 
published  new  Listing  Priority 
Guidance  for  fiscal  year  2000.  The  new 
guidance  does  not  change  the  way  in 
which  we  processed  this  nUe. 

Critical  MabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection  and:  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are       «> 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  al  which  listing  under  the  Act  is 
no  lon^r  necessarv 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat  We 
may  exclude  areas  from  critical  habitat 
designation  when  the  benefits  of 
exclusion  outweigh  the  benefits  of 
including  the  areas  within  critical 
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habitat  provided  the  exclusion  will  not 
result  in  the  extinction  of  the  species. 

Designating  critical  habitat  does  not. 
in  itself,  lead  to  recovery  of  a  listed 
species,  but  is  one  of  several  tools  that 
can  be  used  to  achieve  recovery. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of  that 
species.  Designation  of  critical  habitat 
alerts  the  public  as  well  as  land- 
managing  agencies  to  the  importance  of 
these  areas. 

Designating  critical  habitat  also 
identifies  areas  that  may  require  special 
management  considerations  or 
protection  and  may  provide  protection 
to  areas  where  significant  threats  to  the 
species  have  been  identified.  Areas 
designated  as  critical  habitat  receive 
protection  from  the  prohibition  against 
destruction  or  adverse  modification 
through  required  consultation  under 
section  7  of  the  Act  with  regard  to 
actions  carried  out.  funded,  or 
authorized  by  a  Federal  agency. 
Consultation  under  section  7  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  action.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  us  to 
ensure  that  any  action  authorized, 
funded,  or  carried  out  is  not  likely  to 
jeopardize  the  continued  existence  of  a 
threstened  or  endangered  species,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 
"Jeopardize  the  continued  existence"  (of 
a  species)  is  defined  as  raigaging  in 
actioirthat  would  result  in  an 
appreciable  reduction  in  the  li)»lihood 
of  survivd  and  recovery  of  a  listed 
species  "Destruction  or  adverse 
modification"  (of  critical  faabitat)  is 
defined  as  a  direct  or  indirect  alteration^ 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  the  listed  species  for  which 
critical  habitat  was  designated.  Thus, 
the  definitions  of  "jeopardy"  to  the 
species  and  "adverse  medication"  of 
critical  habitat  both  focus  on  increasing 
the  risk  that  a  listed  species  wUl  not 
survive  or  recover  (SO  CFR  402.02). 

resignation  of  critical  habitat  does 
not  create  a  management  plan,  establish 
numerical  population  goals,  prescribe 
specific  management  actions  (inside  or 
outside  of  critical  habitat),  or  directly 
affect  areas  not  designated  as  critical 
habitat  Specific  management 
recommendations  for  critical  habitat  are 


most  appropriately  addressed  in 
recovery  plans  and  management  plans, 
and  through  section  7  consultations  and 
section  10  Habitat  Conservation  Plans. 
Areas  outside  of  designated  critical 
habitat  also  may  have  an  important  role 
in  conservation  of  a  listed  species.  We 
may  reevaluate  and  revise  a  designation 
of  critical  habitat  at  any  time  that  new 
information  indicates  changes  are 
warranted.  In  considering  whether  to 
designate  additional  critical  habitat 
areas  in  the  future,  we  evaluate  whether 
area  management  plans  have  been  in 
operation  and  the  extent  to  which  the 
conservation  measures  of  these  plans 
and  the  recovery  plan  have  been 
implemented  and  proven  successful. 

Relationship  to  Recovery 

The  ultimate  purpose  of  listing  a 
species  as  threatened  or  endangered 
under  the  Act  is  to  recover  the  species 
to  the  point  at  which  it  no  longer  needs 
to  be  listed.  The  Act  mandates  the 
conservation  of  listed  species  through 
difierent  mechanisms.  Section  4(f)  of  the 
Act  authorizes  us  to  develop  recovery 
plans  for  listed  species.  A  recovery  plan 
includes  (i)  a  description  otsuch  site- 
specific  management  actions  as  may  be 
necessary  to  achieve  the  plan's  goal  for 
the  conservation  and  survival  of  the 
species,  (ii)  objective,  measurable 
criteria  that,  when  met,  would  result  in 
a  determination  that  the  species  be 
removed  from  the  list,  and  (iii)  estimates 
of  the  time  required  and  cost  to  carry 
out  those  measures  needed  to  achieve 
the  plan's  goal. 

In  1996,  we  began  the  recovery 
planning  process  for  the  snowy  plover 
by  forming  a  team  of  species  experts  and 
others  involved  with  the  plover.  The 
Western  Snowy  Plover  Recovery  Team 
includes  23  members,  including  7 
technical  experts  and  16  stakeholders 
(representatives  of  landowner, 
management,  and  recreational  interests 
from  the  Federal,  State,  local,  and 
private  sectors).  Team  members 
represent  geographic  areas  from  Grays 
Harbor,  Washin^n.  to  San  Diego. 
California.  Since  the  team's  first  meeting 
in  December  1996,  it  has  been  assisting 
in  the  development  of  our  recovery 
plan.  The  draft  plan  will  include 
measurable  criteria  (e.g.,  target  numbers 
of  snowy  plovers)  that,  when  met, 
would  allow  the  plover's  removal  from 
the  Federal  list  of  endangered  and 
threatened  species.  The  draft  plan  also 
will  include  all  actions  necessary  for  the 
plover's  recovery,  including  habitat 
protection,  restoratian,  enhancement, 
and  management;  public  outreach  and 
education;  research;  and  monitoring.  In 
July  1997,  we  sent  a  letter  to 
approximately  1,200  landowners  and 


other  interested  parties  to  obtain  input 
on  what  information  the  public  would 
like  to  see  in  the  recovery  plan.  We 
anticipate  that  the  draft  recovery  plan 
will  be  available  for  public  review  and 
comment  in  spring  2000.  When  it 
becomes  available,  we  will  publish  a 
notice  in  the  Federal  Register. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to,  the  following: 

Space  for  individual  and  population 
growth,  and  for  normal  behavior; 

Food,  water,  air.  light,  minerals,  or 
other  nutritional  or  physiological 
requirements; 

Cover  or  shelter. 

Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and 

Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  elements  for 
the  western  snowy  plover  ar«  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of  foraging, 
nesting,  rearing  of  young,  roosting,  and 
dispersal,  or  the  capacity  to  develop 
those  faabitat  components.  The  primary 
constituent  elements  are  found  in  areas 
that  support  or  have  the  potential  to 
support  intertidal  beaches  (between 
mean  low  water  and  mean  high  tide), 
associated  dune  systems,  and  river 
estuaries.  Important  components  of  the 
beach/ dime/estuarine  ecosystem 
include  surf-cast  kelp,  sparsely 
vegetated  foredunes  (beach  area 
immediately  in  front  of  a  sand  dune), 
interdunal  flats  (flat  land  between^ 
dunes),  spits,  washover  areas,  blowouts 
(a  hole  or  cut  in  a  dune  caused  by  storm 
action),  intertidal  flats  (flat  land 
between  low  and  high  tides),  salt  flats, 
flat  rocky  outcrops,  and  gravel  bars. 
Several  of  these  components  (sparse 
vegetation,  salt  flats)  are  mimitJLed  in 
artificial  habitat  types  used  lesa 
commonly  by  snowy  plovers  (i.e., 
dredge  spoil  sites  and  salt  ponds  and 
adjoining  levees). 

Methods 

In  developing  the  proposed  rule  in 
1995,  we  considered  (1)  existing  nesting 
capacity.  (2)  wintering  capacity,  (3) 
geographic  locotiOB,  and  (4)  the  need  for 
special  management  considerations  to 


determine  those  sites  to  propose  as 
critical  habitat.  We  selected  areas  if  they 
supported  4  nesting  pairs  or  10 
wintering  plovers.  From  this  process, 
we  identified  28  critical  habitat  areas 
totaling  approximately  8,097  hectares 
(20,000  acres)  and  about  338.1 
kilometers  (km)  (210  miles  (mi))  of 
coastline,  or  about  10  percent  of  the 
coastline  of  California,  Oregon,  and 
Washington.  Of  the  28  areas.  19  critical 
habitat  areas  were  proposed  in 
California.  7  in  Oregon,  and  2  in 
Washington.  Within  the  last  decade, 
these  sites  provided  habitat  for  about  53 
percent  of  nesting  and  57  percent  of 
wintering  western  snowy  plovers  in 
California;  97  percent  of  nesting  and  98 
percent  of  wintering  plovers  in  Oregon; 
and  86  percent  of  nesting  and  78 
percent  of  wintering  plovers  in 
Washington.  The  percentages  for 
California  are  lower  than  for  Oregon  and 
Washington  due  to  the  number  of  areas 
in  California  that  were  not  proposed 
because  of  existing  protections,  or 
because  of  conflicts  with  other  listed 
species'  needs. 

In  the  March  2, 1995,  proposed  rule, 
we  did  not  propose  as  critical  habitat 
various  habitat  areas  where  adequate 
protection  for  the  western  snowy  plover 
is  already  provided.  These  areas 
included  lands  managed  for  plover 
nesting  and  wintering  habitat  within 
three  National  Wildlife  Refuge 
complexes — Willapa  National  Wildlife 
Refuge  in  Washington.  Salinas  National 
Wildlife  Refuge,  the  Southern  California 
Coastal  Complex  in  California,  and 
lands  owned  and/or  managed  by  the 
National  Park  Service  in  California.  We 
did  not  propose  nesting  areas  on  the 
U.S.  Marine  Corps'  Camp  Pendleton  in 
San  Diego  County,  California,  because 
we  had  nearly  completed  a  consultation 
under  section  7  with  the  Marine  Corps 
(Department  of  the  Navy)  to  protect 
nesting  plovers  on  military  land.  We 
completed  formal  consultation  on 
October  30, 1995  (see  Issue  (3f)  for 
further  information). 

We  also  did  not  propose  sites  where 
a  critical  habitat  designation  would 
conflict  with  the  survival  and  recovery 
objectives  of  other  listed  species.  We 
identified  conflicts  between  the  habitat 
needs  of  snowy  plovers  and  biological 
objectives  for  the  California  clapper  rail 
{Rallus  hngirosttis  obsoletus)  and  salt 
marsh  harvest  mouse  [Reithrodontomvs 
roviventris]  in  San  Francisco  Bay  and 
light-footed  clapper  rail  {Rallus 
longirostris  levipes)  in  southern 
California.  The  two  rails  and  the  mouse 
are  federally  liated  endangered  species 
whose  survival  and  recovery  is 
contingent,  in  part,  on  the  restoration  of 
diked  salt  ponds  and  diked  lagoons  to 


tidal  salt  marsh.  We  knew  these  diked 
habitats  also  supported  some  breeding, 
feeding  and  sheltering  habitat  for  snowy 
plovers  in  San  Francisco  Bay  and 
southern  California.  We  proposed  that 
recovery  for  the  coastal  population  of 
the  western  snowy  plover  should,  in 
most  cases,  focus  on  coastal  beaches  and 
not  include  artificial  habitats  created  by 
manmade  lagoons  or  salt  ponds. 

During  the  recovery  plaiuiing  process 
that  began  in  1996,  the  recovery  team 
provided  additional  information 
indicating  that  other  areas  on  the  Pacific 
coast  support  larger  populations  of 
nesting  and/or  wintering  birds  than  was 
known  at  the  time  the  proposed  rule 
was  published.  The  recovery  team  also 
concluded  that  maintenance  of  nesting 
populations  of  western  snowy  plovers 
in  maiunade  habitats,  particularly  the 
salt  ponds  of  San  Francisco  Bay.  is 
integral  to  recovery  of  the  coastal 
population.  We  will  soon  publish  a  draft 
recovery  plan  for  the  coastal  population 
of  the  western  snowy  plover  and  request 
public  comment.  The  draft  recovery 
plan  may  recommend  the  maintenance 
and  management  of  some  diked  habitats 
for  the  recovery  of  the  snowy  plover  We 
will  continue  to  review  available  survey 
data  and  analyze  all  public  comments 
on  the  draft  recovery  plan  to  determine 
if  additional  sites  shoidd  be  considered 
for  critical  habitat  designation.  Once  the 
recovery  plan  is  finalized,  we  will 
propose  new  critical  habitat  areas,  if 
appropriate. 

Eflecis  of  Critical  Habitat  Designation 

Section  4fb)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
afiected  by  such  designation. 
Regulations  found  at  50  CFR  402.02 
define  destruction  or  adverse 
modification  of  critical  habitat  as  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to.  alterations  adversely  modifying  any 
of  those  physical  or  biological  featiues 
that  were  the  basis  for  determining  the 
habitat  to  be  critical,  that  is,  its  primary 
constituent  elements. 

An  activity  likely  will  not  adversely 
modify  an  area  within  designated 
critical  habitat  that  does  not  contain  any 
constituent  elements.  For  example, 
existing  areas  such  as  parking  lots, 
paved  roads,  and  various  kinds  of 
structiues  within  critical  habitat 
boundaries  would  not  furnish  habitat  or 
biological  features  for  western  snowy 


plovers.  Furthermore,  some  activities 
would  not  be  restiicted  by  critical 
habitat  designation  because  they  would 
have  no  significant  adverse  efiect  on  the 
primary  constituent  elements 

Activities  that  may  adversely  afiect 
critical  habitat  are  subject  to 
consultation  under  section  7|a)(2)  of  the 
Act  if  they  are  carried  out.  authorized. 
or  funded  by  a  Federal  agency.  The 
purpose  of  consultations  between  us 
and  other  Federal  agencies  is  to  ensure 
that  activities  are  carried  out  in  a 
manner  that  is  not  likely  to  jeopardize 
the  continued  existence  of  listed  species 
or  adversely  modify  or  destroy  its 
critical  habitat.  The  areas  designated  as 
critical  habitat  are  all  at  some  time 
during  the  year,  occupied  by  snowy 
plovers.  Since  the  habitat  is  occupied, 
Federal  agencies  are  already  required  to 
consult  with  us  due  to  the  listing  of  the 
species.  Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFTt  part  402. 

Activities  that  could  adversely  affect 
critical  habitat  of  the  coastal  population 
of  the  western  snowy  plover  fall  into 
seven  general  categories  and  include, 
but  are  not  limited  to: 

(1)  Projects  or  management  activities 
that  cause,  induce,  or  increase  human- 
associated  disturbance  on  beaches, 
including  operation  of  off-road  vehicles 
(ORVs)  on  the  beach  and  beach 
cleaning.  These  activities  may  reduce 
the  functional  suitability  of  nesting, 
foraging,  and  roosting  areas  Activities 
within  posted,  fenced,  or  otherwise 
protected  nesting  areas  that  may 
adversely  modify  critical  habitat  areas 
include  camping,  ORV  use  (day  or 
night),  walking,  jogging,  clam  digging, 
livestock  grazing,  sunbathing, 
picnicking,  horseback  riding,  hang 
gliding,  kite  flying,  and  beach  cleaning 
The  extent  to  which  such  activities  may 
need  to  be  restricted  will  vary  on  a  site- 
by-site  basis  based  on  factors  such-as 
configuration  of  nesting  habitat, 
intensity  of  recreational  activity, 
compliance  with  nesting  area  closures 
and  recreational  restrictions,  and  the 
types  of  recreational  activities  normally 
occurring  on  the  beach.  We  will  work 
with  land  managers  to  protect  critical 
habitat  areas.  On  a  case-by-case  basis, 
restrictions  could  be  removed  after  the 
plovers  have  finished  breeding. 
Activities  that  may  adversely  modify 
critical  habitat  areas  that  support 
wintering  birds  include  beach  cleaning 
that  removes  surfcast  kelp  and 
driftwood,  and  ORVs  driven  at  night. 

(2)  Actions  that  would  promote 
unnatural  rates  or  sources  of  predation. 
For  example,  producing  human- 
generated  litter  that  attracts  predators  or 
designing  exclosures  that  promote 
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perching  by  avian  predators  may 
adversely  modify  critical  habitat  by 
reducing  its  functional  suitability  to 
support  nesting  snov^  plovers. 

(3)  Actions  that  would  promote  the 
invasion  of  nonnative  vegetation. 

(4)  Activities  associated  with 
maintenance  and  operation  of  salt 
ponds.  Activities  that  may  adversely 
modify  or  destroy  critical  habitat  when 
conducted  diuing  the  snowy  plover 
nesting  season  include  flooding  inactive 
salt  ponds:  raising  the  water  level  in 
active  salt  ponds:  grading,  resurfacing, 
riprapping  (rocks  placed  on  the  land  to 
prevent  erosion),  or  placing  dredged 
spoils  on  levees;  and  driving 
maintenance  vehicles  on  levees. 
However.  levee  maintenance  activities 
also  may  benefit  snowy  plovers  by 
providing  vegetation-free  habitat  for 
nesting.  We  will  work  with  landowners 
to  avoid  harmful  activities  during  the 
breeding  season. 

(5)  Dredge  spoil  disposal  activities 
that  may  adversely  modify  critical 
habitat  when  conducted  diuing  the 
nesting  season  include  deposition  of 
spoil  material,  laying  of  pipes  to 
transport  the  material,  and  use  of 
machinery  to  spread  the  material. 
However,  dredge  spoil  disposal  sites 
also  may  benefit  snowy  plovers  by 
providing  nesting  habitat  bee  of 
European  beachgrass  iAmmophila 
arenaria).  We  will  work  with 
landowners  to  avoid  harmful  activities 
during  the  breeding  season. 

(6)  Shoreline  erosion  control  projects 
and  activities  that  may  alter  the 
topography  of  the  beach,  sand  transport, 
and  dune  processes.  Activities  that  may 
adversely  modify  or  destroy  nesting, 
foraging,  and  roosting  habitat  include, 
but  are  not  limited  to,  beach 
nourishment  (sand  deposition, 
spreading  of  sand  with  machinery): 
construction  of  breakwaters  and  jetties 
(interruptioa  of  sand  deposition):  sand 
and  gravel  mining:  dune  stabilization 
using  native  and  nonnative  vegetation 
or  fencing  (decreased  beach  width, 
increased  beach  slope,  reduction  in 
blowouts  and  other  preferred  nesting 
habitat);  beach  leveling  (increased  tidal 
reach,  removal  of  sparse  vegetation  used 
by  chicks  for  shelter,  destruction  of 
rackline  (a  debris  line)  feeding  habitat) 
Beach  nourishment  projects,  however, 
also  may  have  the  potential  to  benefit 
nesting  or  wintering  plover  habitat  on 
some  sites  experiencing  serious  erosion. 
We  will  work  with  landowners  to  avoid 
harmful  activities  when  the  birds  are 
present. 

(7)  Contamination  events. 
Contamination  through  oil  spills  or 
chemical  releases  may  adversely  modify 


critical  habitat  by  contaminating  snowy 
plovers  and/or  their  food  sources. 

Federal  agencies  that  may  be  required 
to  consult  with  us  on  one  or  more  of 
these  activities  include,  but  are  not 
limited  to,  the  National  Park  Service, 
U.S.  Forest  Service  (FS).  Bureau  of  Land 
Management  (BLM).  Environmental 
Protection  Agency.  Federal  Highway 
Administration.  Federal  Aviation 
Administration.  Federal  Emergency 
Management  Agency,  and  the 
Departments  of  the  Army  (including  the 
Corps  of  Engineers).  Navy,  and  Air 
Force. 

In  addition  several  other  species  that 
are  listed  under  the  Act  occur  in  the 
same  general  areas  as  western  snowy 
plovers.  These  species  share  the  coastal 
beach/dime/estuarine  ecosystem  with 
snowy  plovers.  All  of  these  species 
occurred  historically  in  association  with 
western  snowy  plovers  in  this  Pacific 
coast  ecosystem.  Except  for  the  rails  and 
mouse,  the  habitat  requirements  of  these 
species  do  not  significantly  conflict 
with  those  of  the  snowy  plover. 
Therefore,  any  plans  prepared  for  sites 
designated  as  critical  habitat  for  the 
snowy  plover  should  be  considered 
ecosystem  management  plans  that 
accommodate  needs  of  other  listed  or 
proposed  species  that  also  occur  on  the 
site.  Federal  agencies  proposing 
management  actions  for  other  listed 
species  may  affect  critical  habitat  for  the 
western  snowry  plover  and  would, 
therefore,  be  required  to  initiate  formal 
consultation  under  section  7  of  the  Act. 
Conversely,  proposed  management 
actions  for  the  benefit  of  the  plover  or 
its  habitat  may  affect  other  listed 
species.  We  will  work  with  other 
Federal  agencies  to  develop  ecosystem 
plans  that  provide  for  the  needs  of  all 
listed  species. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  formal  consultation  that  can  be 
implemented  in  a  maimer  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  resulting 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 


implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Summary  of  Comments  and 
RecoQimendations 

In  the  March  2,  1995.  proposed  rule, 
we  requested  all  interested  parties  to 
submit  comments  and  suggestions 
relative  to  the  proposed  designation  of 
critical  habitat  for  the  Pacific  Coast 
population  of  the  western  snowy  plover 
(60  FR  11769).  We  published  a  notice  of 
availability  and  request  for  comments 
on  the  draft  economic  analysis  on  May 
5,  1995  (60  FR  22404).  Subsequently,  "we 
extended  the  comment  periods  for  the 
proposed  designation  of  critical  habitat 
and  the  draft  economic  analysis  to  June 
30, 1995  (60  FR  25882).  We  entered  the 
comments  received  from  March  2 
through  June  30. 1995,  into  the 
administrative  record. 

We  contacted  all  appropriate  State 
and  Federal  agencies,  county 
governments,  scientific  organizations, 
and  other  interested  parties  and  invited 
them  to  comment.  We  published  legal 
notices  inviting  public  comment  in  the 
following  newspapers  in  California:  The 
San  Francisco  Chronicle,  Monterey,  and 
Eureka  newspapers:  in  Oregon:  The 
World,  The  Register-Guard,  Siuslaw 
News,  Curry  County  Reporter,  The 
News  Review.  The  Headlight  Herald, 
and  The  Oregonian;  and  in  Washington: 
the  Aberdeen  and  Long  Beach 
newspapers.  In  addition,  we  issued  the 
following  news  releases:  (1)  A  February' 
24. 1995,  news  release  announcing  the 
proposed  designation  of  critical  habitat 
and  soliciting  public  review  and 
comment;  (2)  a  May  5,  1995,  news 
release  announcing  the  availability  of 
the  draft  economic  analysis  to  the 
public  for  review  and  comment;  and  (3) 
a  May  17, 1995.  news  release 
aimouncing  public  hearings  and  the 
extension  of  the  comment  period. 

We  held  three  public  hearings  on  the 
proposed  rule:  At  Florence,  Oregon 
(Jime  7, 1995),  Monterey,  California 
Uune  13, 1995),  and  Eureka,  California 
(Jime  15, 1995).  We  published  a  notice 
of  hearings  and  locations  in  the  Federal 
Register  on  May  15.  1995  (60  FR  25882). 
A  total  of  976  people  attended  the 
public  hearings,  including  30  in 
Florence.  21  in  Monterey,  and  925  in 
Eureka.  Transcripts  of  these  hearings  are 
available  for  inspection  at  the 
Sacramento  Fish  and  Wildlife  Office 
(see  AiX>RESSES  section  of  this  final 
rule). 

We  received  a  total  of  89  oral  and  456 
written  comments  during  the  comment 
period.  Of  those  oral  comments.  13 
supported  critical  habitat  designation, 
54  were  opposed  to  designation,  and  22 
provided  additional  information  but  did 


not  support  or  oppose  the  proposal.  Of 
the  written  comments.  35  supported 
designation,  409  were  opposed  to  it,  and 
12  provided  additional  information 
only,  or  were  nonsubstantive  or  not 
relevant  to  the  proposed  designation.  In 
total,  we  received  oral  and  written 
conunents  from  6  Federal  agencies.  7 
State  agencies.  14  local  goverrmients,  1 
Native  American  individual,  and  426 
private  orgaiuzations,  companies,  or 
individuals.  In  addition  to  these 
comments,  we  received  a  petition 
against  the  designation  of  critical  habitat 
with  216  signatures. 

We  reviewed  all  conunents  received 
for  substantive  issues  and  new  data 
regarding  critical  habitat  and  the  snowy 
plover.  We  grouped  comments  of  a 
similar  nature  into  five  issues  relating 
specifically  to  critical  habitat  and 
addressed  them  in  the  following 
simunary. 

fssue  1  ■  Biological  and  Physical 
Concents  and  Access 

(la)  Comment:  Several  commenters 
questioned  the  scientific  basis  for 
designating  a  specific  beach  or  group  of 
beaches  as  critical  habitat  and 
reconunended  excluding  areas  not 
supporting  breeding  or  breeding  habitat. 
One  commenter  stated  the  scientific 
evidence  supporting  designation  lacked 
independent  corroboration. 

Our  Response:  Under  the  Act,  we  are 
required  to  use  the  best  scientific  and 
commercial  data  available  in 
determining  which  areas  provide  the 
physical  and  biological  attributes 
essential  to  the  conservation  of  the 
species.  The  data  we  used  were 
obtained  by  several  independent 
researchers.  In  selecting  appropriate 
areas,  we  identified  important 
components  related  to  recovery, 
including  existing  nesting  capacity, 
wintering  capacity,  geographic  location, 
and  management  needs.  We  determined 
that  some  areas  were  important  to  the 
conservation  of  the  plover  solely 
because  of  their  significant  use  by 
wintering  or  nonbreeding  plovers.  We 
selected  areas  for  desigiution.  in  part,  if 
they  supported  at  least  4  nesting  pairs 
or  10  wintering  individuals,  and 
required  special  management 
considerations. 

(lb)  Comment:  Many  commenters 
believed  there  was  a  disproportionate 
number  of  critical  habitat  areas 
designated  in  northern  California, 
Oregon,  and  Washington,  and  too  few 
areas  in  southern  California.  They  cited 
information  in  the  proposed  rule  that 
the  greatest  niunber  of  snowy  plovers 
and  the  apparent  center  of  its  range 
occiu*  in  southern  California.  They 
believed  there  should  be  more 


designated  critical  habitat  areas  in 
southern  California. 

Our  Response:  We  reviewed  plover 
usage  of  protected  lands  fixjm  Monterey 
County  south  to  the  Mexican  border. 
Areas  providing  essential  habitat  for  the 
plover  include  designated  critical 
habitat,  as  well  as  Service  and  National 
Park  Serxice  lands  which  protect  snowy 
plovers  but  are  not  designated,  and 
Federal  lands  for  which  a  protective 
management  plan  and  section  7 
consultation  has  been  completed.  We 
estimate  that  these  lands  encompass  91 
percent  and  85  percent  of  the  known 
nesting  and  wintering  birds, 
respectively,  within  these  counties. 
These  estimates  are  comparable  to  those 
cited  in  the  "Methods"  section  of  this 
final  rule  for  Oregon  (97  percent  and  98 
percent)  and  Washington  (86  percent 
and  78  percent).  Therefore,  we  believe 
that  there  are  an  adequate  number  of 
areas  designated  in  the  southern  portion 
of  the  plover's  range,  and  that  areas  are 
adequately  distributed  throughout  the 
range  of  the  plover. 

(Ic)  Comment:  One  conunenter  noted 
that  in  the  proposed  rule  the  wintering 
season  was  defined  as  occurring  from 
September  15  through  February  29.  but 
that  wintering  or  nonbreeding 
individuals  occur  in  some  wintering 
habitats  nearly  year  round. 

Our  Response:  We  clarified  the 
definition  of  wintering  in  the  final  rule. 
Both  nesting  and  wintering  areas  may 
support  nonbreeding  plovers  year 
round.  Similarly,  activities  that  could 
adversely  modify  critical  habitat  that 
support  wintering  birds  could  apply 
year  roiuid.  Landowners  may  refine  the 
time  periods  when  plovers  are  present 
by  coordinating  with  us  to  develop 
survey  protocols  appropriate  for  their 
area. 

iJd)  Comment:  Some  commenters 
questioned  why  we  did  not  identify 
removal  of  European  beachgrass  as  a 
required  or  proposed  management 
action  in  the  proposed  rule,  considering 
our  statement  that  Eiu'opean  beachgrass 
encroachment  is  the  most  important 
form  of  habitat  loss  affecting  the  plover. 

Our  Response:  Creating  management 
plans  or  prescribing  specific 
management  recommendations  is  not 
the  purpose  of  critical  habitat 
designation.  Management  needs  of 
specific  sites  should  be  addressed  in 
recovery  plans,  management  plans. 
Habitat  Conservation  Plans,  and  section 
7  consultations.  As  described  elsewhere 
in  this  rule,  we  anticipate  completing  a 
draft  recovery  plan  for  the  snowy  plover 
by  spring  2000.  The  draft  recovery  plan 
will  provide  reconunendatioos  and 
methods  for  control  of  European 
beachgrass. 


(lei  Comment:  Many  commenters 
believed  that  we  placed  an  inordinate 
amount  of  emphasis  on  the  effects  of 
ORVs  on  plovers  and  suggested  that  we 
more  fairly  emphasize  the  relative 
contribution  ouer  faaors  played  in  the 
plover's  decline. 

Our  Response:  In  the  proposed  rule 
and  here  in  the  final  rule,  we  list 
activities  that  could  adversely  modify 
critical  habitat  without  placing  specific 
emphasis  on  the  relative  contribution  of 
any  one  activity.  The  specific  threats  are 
likely  unique  to  each  area  and  are  best 
addressed  in  recovery  plans, 
management  plans,  and  section  7 
consultations.     . 

(If)  Comment:  Many  commenters 
were  concerned  about  bow  designation 
of  critical  habitat  would  affect  beach 
access  for  recreation,  beach  fishing, 
collection  of  driftwood.  Native 
American  ceremonial  sites,  commercial 
purposes,  access  to  lighthouses,  and  for 
other  recreational  activities.  Many 
conunenters  were  opposed  to  closure  of 
their  beaches  to  these  activities. 

Our  Response:  Designation  of  critical 
habitat  does  not  prescribe  specific 
management  actions,  but  does  identify 
areas  that  are  in  need  of  special 
management.  We  anticipate  that  many 
activities  presenUy  occurring  on  critical 
habitat  areas  can  be  managed  to  be 
compatible  with  the  plover's  needs. 
Likely  access  restrictions  may  include 
partial  beach  closures  during  the 
plover's  breeding  season  and 
restrictions  on  the  types  of  activities 
that  may  occur  in  important  snowy 
plover  habitats.  Even  where  partial 
beach  closures  may  apply,  in  some 
instances  the  wave  slope  of  closed  areas 
may  be  available  for  activities  that  do 
not  conflict  with  the  snowy  plover's 
needs.  Fiuthermore,  most  activities 
occurring  on  those  beaches  selected 
only  for  theu*  importance  as  wintering 
habitat  are  compatible  with  the  plover's 
needs.  Management  needs  at  various 
beaches  are  specific  to  those  locations 
and  will  be  addressed  in  recovery  plans, 
management  plans.  Habitat 
Conservation  Plans,  and  through  section 
7  consultation. 

(Igl  Comment:  Several  commenters 
recommended  that  certain  portions  of 
proposed  critical  habitat  areas 
containing  features  such  as  rocky 
shorelines,  roads,  or  jetties  should  not 
be  considered  critical  habitat. 

Our  Response:  Even  though  roads  or 
other  improved  structures  may  occur 
within  the  boundaries  of  critical  habitat, 
they  may  not  provide  the  identified 
constituent  elements.  This  lack  of 
constituent  elements  Hrill  be  taken  into 
consideration  in  consultations  under 
section  7  of  the  Act. 
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Issue  2:  General  Selection  of  Designated 
Critical  Habitat  Areas 

(2aj  Comment:  Many  conunenters 
recommended  additional  sites  that 
should  be  designated  as  critical  habitat. 
Several  commenters  recommended  that 
other  sites  should  be  expanded  to 
encompass  al!  of  the  snowy  plover's 
habitat.  Several  commenters  suggested 
that  the  number  of  sites  selected  was  not 
sufficient  to  recover  the  snowy  plover. 

Out  Hesponse.  The  Act  (section 
3(S)(C))  indicates  that  not  all  areas 
capable  of  being  occupied  by  the  species 
should  be  designated  as  critical  habitat 
unless  we  determine  that  such 
designation  is  essential  to  the  species' 
conservation.  In  determining  what  areas 
are  critical  habitat,  we  considered  areas 
and  constituent  elements  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
protection  or  management 
considerations  (50  CFR  424.12(b)). 
Thus,  not  all  areas  occupied  or 
potentially  occupied  by  a  species 
warrant  designation.  Our  rationale  for 
not  designating  all  occupied  snowy 
plover  sites  as  critical  habitat  is 
discussed  in  the  "Methods"  section  of 
this  final  rule. 

A  draft  recovery  plan  for  the  coastal 
population  of  the  western  snowy  plover 
is  expected  to  be  completed  and 
available  for  public  comment  by  spring 
2000.  After  the  public  comment  period 
on  the  draft  recovery  plan  has  closed 
and  we  have  gathered  all  relevant 
information,  we  will  consider  the  need 
to  propose  additional  areas  as  critical 
habitat,  if  appropriate. 

I2bl  Comment:  Some  commenters 
believed  States  or  State  lands  have 
adequate  conservation  programs  for  the 
snowy  plover  and  recommended 
excluding  these  lands  from  critical 
habitat  designation. 

Our  Response:  Future  management 
practices  of  State  trust  lands  are 
uncertain  in  areas  we  have  determined 
essential  to  the  conservation  of  the 
western  snowy  plover  and  may  in  some 
instances  not  be  compatible  with 
conservation  efforts.  Therefore,  we 
believe  that  designation  of  critical 
habitat  is  warranted  to  emphasize  the 
importance  of  these  lands  to  recovery  of 
the  plover  and  promote  development  of 
management  plans  for  the  species. 

i2c)  Comment:  Several  commenters 
suggested  that  exclusion  of  areas,  such 
as  coastal  lagoons,  San  Francisco  Bay 
salt  ponds,  and  the  south  San  Diego  Bay 
salt  works,  because  of  potential  or 
perceived  conflicts  widi  other 
endangered  species'  recovery  objectives 
would  result  in  a  designation  of  critical 
habitat  inadequate  for  conservation  of 


the  snowy  plover.  Commenters  believed 
areas  excluded  because  of  conflicts  can 
support  habitat  for  plovers  as  well  as 
endangered  rails,  mice,  and  least  terns. 
One  commenter  stated  many  of  the 
actions  recommended  in  the 
unpublished  update  of  the  light-footed 
clapper  rail  recovery  plan  would  also 
benefit  snowy  plovers. 

Our  Response:  We  agree  that  it  may  be 
possible  to  accommodate  the  recovery 
needs  of  the  endangered  rails  and 
mouse  and  the  plover  al  each  site  where 
their  recovery  needs  conflict.  However, 
it  would  not  be  prudent  to  designate 
plover  critical  habitat  at  specific  sites 
where  conflicts  exist  without  the 
intensive  analysis  provided  in  the 
recovery  plaiming  process  and 
subsequent  site-specific  restoration 
information.  Many  site  constraints  are 
not  identified  until  the  restoration 
planning  phase.  Designation  of  critical 
habitat  in  these  areas  will  not  ensure 
recovery  of  the  plover.  Recovery  will  be 
achieved  by  implementing  actions 
reconmiended  in  the  plover  recovery 
plan  in  concert  with  actions 
recommended  in  revised  recovery  plans 
for  the  rails,  mouse,  and  least  tern. 

I2dl  Comment:  Several  commenters 
recommended  excluding  from 
designation  as  critical  habitat  areas 
where  there  were  plans  being 
formulated  to  construct  urban 
improvements  on  or  in  proximity  to 
proposed  critical  habitat. 

Our  Response:  The  Act  (section 
4(b)(2))  states  that  critical  habitat  shall 
be  designated  on  the  basis  of  the  best 
scientific  data  available  and  after  taking 
into  consideration  the  economic  impact, 
and  any  other  relevant  impact,  of 
specifying  any  particular  area  as  critical 
habitat.  We  designated  as  critical  habitat 
only  those  areas  supporting  the 
constituent  elements  and  features 
essential  to  the  plover's  conservation. 
We  did  not  exclude  any  areas  because 
of  speculative  or  proposed 
developments.  We  are  available  to  work 
with  project  proponents  to  develop 
project  alternatives  that  will  avoid  and 
minimize  adverse  effects  to  plovers  and 
not  result  in  destruction  or  adverse 
modification  of  critical  habitat. 

Issue  3:  Comments  on  Selection  of 
Specific  Sites 

(3a)  Coniment:  Many  conunenters 
recommended  not  designating  as  critical 
habitat  the  FS's  Oregon  Dunes  National 
Recreation  Area  (ODNRA)  because  the 
completed  Oregon  Dunes  Management 
Plan  included  measures  benefitting  the 
snovfy  plover.  If  critical  habitat  was 
designated  for  ODNRA.  one  commenter 
recommended  it  be  consistent  with  the 
completed  management  plan. 


Our  Response:  We  have  not 
completed  formal  section  7  consultation 
with  the  FS  on  the  Oregon  Dunes 
Management  Plan.  We  nave  completed 
formal  section  7  consultation  for  a 
specific  habitat  restoration  project 
within  the  FS's  ODNRA:  however,  the 
consultation  covered  only  a  small 
portion  of  the  snowy  plover  habitat 
administered  by  the  FS's  ODNRA  and 
did  not  address  proposed  critical 
habitat.  Therefore,  we  did  not  have  an 
adequate  basis  to  exclude  this  area  from 
critical  habitat  designation. 

(3b)  Comment:  Two  commenters 
noted  that  some  private  landowners 
have  vested  property  rights  to  placer 
mine  sand  on  their  property,  so  these 
areas  should  be  excluded  from  critical 
habitat  designation. 

Our  Response:  The  designation  of 
critical  habitat  has  no  effect  on  non- 
Federal  actions  taken  on  private  land, 
even  if  the  private  land  is  within  the 
mapped  boundary  of  designated  critical 
habitat.  Critical  habitat  has  possible 
effects  on  activities  by  private 
landov^ners  only  if  the  activity  involves 
Federal  funding,  a  Federal  permit,  or 
other  Federal  action.  If  such  a  Federal 
nexus  exists,  we  will  work  with  the 
landowner  and  the  appropriate  Federal 
agency  to  develop  a  project  that  can  be 
completed  without  jeopardizing  the 
species  or  destroying  or  adversely 
modifying  critical  habitat. 

(3c)  Cortunent:  The  Oregon 
Department  of  Fish  and  Wildlife 
recommended  deleting  from  critical 
habitat  the  northern  portion  of  OR— 3  to 
the  South  Jetty  Road  due  to  the  lack  of 
breeding,  rare  occurrence  of  foraging 
use,  narrow  beach,  and  high  human  use, 
including  off-highway  vehicle  use. 

Our  Response:  Based  upon  the  above 
verified  information,  we  modified  the 
boimdary  of  OR-3.  Please  see  the 
"Summary  of  Changes  From  the 
Proposed  Rule"  section  of  this  final  nile 
for  additional  information. 

(3d]  Comment:  The  Oregon 
Department  of  Fish  and  Wildlife  and 
several  other  commenters  stated  critical 
habitat  area  OR-6,  Unit  2,  should  be 
excluded  from  designation  because  it  is 
not  suitable  habitat.  Although  this  area 
is  fenced  off  from  access,  no  plovers 
have  been  seen  there  in  5  years,  it 
borders  areas  vtith  high  human  use,  is 
heavily  vegetated,  and  is  not  physically 
connected  to  any  other  snowy  plover 
habitat.  Any  future  plover  nesting  at  this 
site  would  probably  have  low  nesting 
success,  fledging  success,  and  chick 
survival. 

Our  Response:  Based  upon  this 
verified  information,  we  deleted  from 
critical  habitat  the  area  identified  in  the 
proposed  rule  as  OR-6,  Unit  2.  Please 


see  the  "Summary  of  Changes  From  the 
Proposed  Rule"  section  of  this  rule  for 
additional  information. 

(3ej  Comment:  One  commenter  stated 
that  critical  habitat  area  OR-6.  Unit  3, 
which  appears  to  include  or  abut  a 
portion  of  Bastendorff  Beach  County 
Park,  should  be  excluded  fit>m 
designation  because  it  receives  intense 
levels  of  human  activity  and  is  therefore 
unsuitable  as  habitat 

Our  Response:  We  selected  critical 
habitat  area  OR-6,  Unit  3,  because  it  has 
a  history  of  plover  use,  supports  the 
primary  constituent  elements,  is  in 
proximity  to  occupied  habitat  in  OR-6, 
Unit  1 ,  and  requires  special 
management  considerations.  With 
appropriate  management  of  public 
access,  this  unit  could  support  nesting 
plovers.  Because  of  its  proximity  to 
other  occupied  nesting  areas,  we  believe 
this  unit  will  contribute  to  conservation 
of  the  plover. 

I3f]  Comment:  The  Navy  noted  that 
they  implement  conservation  programs 
for  the  plover  on  several  Navy-owned 
lands.  "The  Navy's  management 
programs  for  the  plover  are 
commensurate  vdth  programs  at  the 
Marine  Corps  base.  Camp  Pendleton, 
which  merited  exclusion  from  critical 
habitat  designation.  The  Navy's 
proactive  management  efforts  and  the 
isolation  and  inaccessibility  of  their 
lands  eliminates  the  need  for  the  special 
protection  afforded  by  designation  of 
critical  habitat. 

Our  Response:  We  designated  critical 
habitat  for  areas  determined  to  be 
essential  to  conservation  of  the  plover 
and  in  need  of  special  management 
considerations.  We  completed  formal 
consultation  on  the  plover  conservation 
activities  at  Camp  Pendleton  on  October 
30.  1995.  The  Navy  (Marine  Corps)  is 
providing  long-term  monitoring  and 
management  for  plovers  at  this  area. 
Thus,  this  site  was  excluded  from 
designation.  Although  the  Navy 
implements  conservation  measures  for 
the  plover  elsewhere,  it  has  not  initiated 
or  completed  formal  section  7 
consultation  on  its  management  and, 
thus,  did  not  merit  exclusion  from 
critical  habitat.  Regarding  Camp 
Pendleton,  we  are  periodically 
reviewing  implementation  of 
management  measures  identified  in  the 
consiUtation.  If  the  special  conservation 
activities  for  the  plover  at  Camp 
Pendleton  are  not  successfully 
implemented  or  fail  to  address  the 
plover's  needs,  we  may  reconsider 
designation  of  critical  habitat  for  Camp 
Pendleton. 

(3g]  Conunent:  Several  conunenters 
stated  Stone  Lagoon  (CA-1.  Unit  1) 
should  not  be  designated  critical  habitat 


because  it  has  no  nesting  records  and 
littie  winter  habitat  use.  Other  areas  in 
Humboldt  County  are  more  significant 
to  the  snowy  plover  and  should  be 
designated  critical  habitat. 

Our  Response:  We  selected  Stone 
Lagoon  because  of  its  importance  as 
wintering  habitat  for  the  plover  in 
northern  California  and  because  this 
area  requires  special  management.  We 
have  received  new  information  during 
the  recovery  planning  process 
indicating  that  additional  sites  in 
Humboldt  County  may  warrant 
designation  as  critical  habitat.  At  the 
conclusion  of  the  recovery  planning 
process  we  will  reconsider  the  need  to 
designate  as  critical  habitat  additional 
sites  in  Humboldt  County. 

(3h]  Comment.  One  commenter  staled 
the  designation  for  CA-15,  Unit  2  is 
incorrect.  Because  no  suitable  habitat 
for  the  snowy  plover  exists  within  the 
Oxnard  Shores  area  south  of  5th  Street, 
the  area  south  of  5th  Street  should  be 
eliminated  from  designation. 

Our  Response:  This  unit  was  selected 
because  of  verified  survey  data  showing 
significant  use  by  wintering  plovers. 
The  beach  south  of  5th  Street  in  Oxnard 
supports  the  primary  constituent 
elements  necessary  for  the  plover's 
conservation  and  viaa  therefore 
included  within  the  boundaries  of 
critical  habitat  designation. 

Issue  4:  Legal  and  Procedural  Comments 

(4aj  Comment:  Several  commenters 
stated  that  critical  habitat  shoiUd  not  be 
designated  until  a  recovery  plan  is 
completed. 

Our  Response:  Although  having  a 
recovery  plan  in  place  is  extremely 
helpful  in  identifying  areas  as  critical 
habitat,  the  Act  does  not  require  a  plan 
to  be  prepared  prior  to  such  designation. 
Section  4  of  the  Act  normally  requires 
that  critical  habitat  be  designated  at  the 
time  a  species  is  listed,  or  within  1  year 
if  not  determinable  at  listing.  Once  a 
recovery  plan  is  completed,  we  may 
revise  the  critical  habitat  described  in 
this  final  rule,  if  appropriate,  to  reflect 
the  goals  and  recovery  strategy  of  the 
recovery  plan. 

(4b)  Comment  One  commenter  stated 
that  designation  of  critical  habitat  for 
the  plover  can  reasonably  be  expected  to 
have  significant  adverse  effects  on  other 
threatened  and  even  endangered  species 
(e.g..  the  Smith's  blue  butterfly 
(Euphilotes  eooptes  smithi))  because  of 
their  overlapping  ranges  and 
diametrically  opposite  habitat 
requirements. 

Our  Response:  We  did  not  designate 
critical  habitat  for  areas  where  we 
anticipated  significant  management 
conflicts  between  listed  species,  such  as 


exists  between  the  snowy  plover  and  the 
rails  and  mouse,  described  elsewhere  in 
this  rule.  We  do  not  anticipate 
significant  conflicts  where  species  like 
the  Smith's  blue  butterfly  and  western 
snowy  plover  utilize  different  habitat 
types  within  the  coastal  dune 
ecosystem-  A  major  purpose  of  the  Act 
(section  2  (b))  is  to  conserve  the 
ecosystems  upon  which  threatened  and 
endangered  species  depend  Therefore, 
critical  habitat  areas  should  be 
managed,  to  the  extent  feasible,  as 
natural  systems  supporting  a  diversity 
of  habitat  types.  Coastal  dune  systems 
are  naturally  dynamic,  and  we 
anticipate  that  the  juxtaposition  and 
relative  abundance  of  habitat  types  will 
vary  with  time.  These  considerations  are 
incorporated  into  recovery  plans 
Designation  of  critical  habitat  will  not 
result  in  adverse  effects  to  other 
sensitive  species  using  these  areas 
because  critical  habitat  does  not 
mandate  specific  management  actions. 
As  explained  above,  specific 
management  actions  are  best  addressed 
in  recovery  plans,  management  plans,  or 
Habitat  Conservation  Platis,  or  through 
section  7  consultation. 

I4c)  Comment  Several  commenters 
stated  the  designation  of  critical  habitat 
constitutes  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  An  environmental 
impact  statement  (EIS)  should  be 
prepared. 

Our  Response:  We  have  determined 
that  we  do  not  need  to  prepare 
Enviromnental  Assessments  (EAs)  and 
EISs.  as  defined  under  the  authority  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act  The  Ninth  Circuit  Court 
determined  that  NBPA  does  not  apply  to 
our  decision  to  designate  critical  habitat 
for  an  endangered  or  threatened  species 
under  the  Act  because  (1)  Congress 
intended  that  the  critical  habitat 
procedures  of  the  Act  displace  the 
NEPA  requirements.  (2)  NEPA  does  not 
apply  to  actions  that  do  not  change  the 
physical  environment,  and  (3)  to  apply 
NEPA  to  the  Act  would  further  the 
purposes  of  neither  statute.  Douglas 
County  \.  Babbitt.  48  F.3d  1495,  1507- 
0  (9th  Cir.  1995). 

(4d)  Comment:  One  commenter  staled 
that  designation  of  critical  habitat  will 
confhct  with  coastal  uses  identified  in 
the  California  Coastal  Management 
Program,  authorized  through  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended. 

Our-  Response:  In  many  respects,  the 
Coastal  California  Management  Program 
is  compatible  with  the  management 
needs  of  the  plover  and  its  critical 
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habitat.  We  will  work  with  individual 
landowners  affected  by  the  designation 
to  develop  plans  that  avoid  destruction 
or  adverse  modification  of  critical 
habitat. 

I4el  Comment:  Several:  conunenters 
stated  that  there  was  insufficient  prior 
notification  aiuouncing  public  hearings 
and  thus  they  were  unable  to  obtain 
materials  prior  to  the  public  hearings. 

Out  Response:  We  attempted  to  notify 
all  afiected  and  interested  parties 
regarding  the  proposed  designation.  As 
noted  in  the  introduction  to  this  section. 
we  published  notices  in  the  Federal 
Ke^etar  announcing  the  proposed 
designation  of  critical  habitat,  the 
availability  of  the  draft  economic 
analysis,  dates  and  locations  of  public 
hearings,  and  an  extension  of  the 
comment  period.  We  also  published 
legal  notices  in  numerous  regional  and 
local  newspapers  in  California,  Oregon, 
and  Washington  and  sent  letters  to 
apphcable  Federal.  State,  local,  and 
private  parties  potentially  affected  by 
the  designation.  In  addition  to  these 
legal  requirements,  we  issued  press 
releases  to  newspapers  in  California, 
Oregon,  and  Washington  in  a  further 
effort  to  reach  all  interested  parties. 
Although  receipt  of  advance  notice  for 
public  bearings  may  have  varied,  we 
made  every  effort  to  provide  an 
opportunity  for  interested  individuals  to 
provide  comment  Pertinent  documents 
were  provided  at  the  public  hearings, 
and  individuals  attending  these 
hearings  had  an  opportunity  to  provide 
written  comments  We  gave  equal 
weight  to  oral  and  written  comments  on 
the  proposed  designation. 

{4f)  Comment:  A  few  conunenters 
noted  that  Service  and  National  Park 
Service  lands  provide  important  habitat 
for  snowy  plovers  and  stated  that  it  is 
not  legal  to  exclude  these  lands  from 
critical  habitat  designation. 

Our  Response:  In  selecting  critical 
habitat  areas,  we  considered  not  only 
the  habitat  characteristics  of  each  area, 
but  also  whether  the  area  was  in  need 
of  further  management  or  protection  (50 
CFR  424.02(d)).  We  also  considered 
measures  applicable  to  the  area.  We  did 
not  designate  various  lands  managed  by 
the  National  Park  Service  and  our 
National  WildUfe  Refuge  System 
because  the  missions  of  these  agencies 
are  primarily  natural  resource 
management  and  they  already  protect 
and  conserve  plovers  and  their  habitat. 
We  therefore  concluded  that  areas 
managed  by  these  agencies  are  not  in 
need  of  the  special  management  or 
protection  that  would  be  provided  by 
critical  habitat  designation.  However, 
several  conunenters  stated  that  these 
agencies  have  experienced  difficulty 


achieving  compliance  with  management 
plans  and  that  some  management 
activities  are  inconsistent  with  the 
needs  of  the  snowy  plover.  We 
anticipate  that  the  completion  of  the 
snowy  plover  recovery  planning  process 
in  spring  2000  will  provide  new 
information  regarding  management 
needs  at  various  locations.  If  new 
information  reveals  it  is  appropriate,  we 
will  revise  this  designation  to  include 
those  additional  lands  essential  to  the 
conservation  of  the  plover  and  in  need 
of  special  management  considerations 
or  protection.  If  appropriate,  this  new 
designation  may  include  lands  managed 
by  the  National  Park  Service  and  us. 

(4g]  Comment:  Several  conunenters 
stated  that  section  7  consultation  is  not 
an  alternative  to  critical  habitat 
designation  under  section  4  and  should 
not  be  considered  a  basis  for  omitting 
habitat  areas  &om  designation. 

Our  Response:  We  designated  critical 
habitat  for  those  areas  supporting  the 
physical  and  biological  attributes 
essential  to  the  conservation  of  the 
plover,  where  such  areas  may  need 
special  management  consideration  and 
protection.  Under  the  Act,  section  7 
consultation  is  one  mechanism  foe 
addressing  special  management 
considerations  and  protection.  In 
conducting  a  section  7  consultation  for 
a  given  action,  we  evaluate  the  species' 
status,  its  environmental  baseline  in  the 
action  area,  the  effects  of  the  action,  and 
any  cumulative  effects  on  the  listed 
species  and  its  habitat.  We  work  with 
project  proponents  through  this  process 
to  address  management  and  protection 
needs  of  the  species  in  the  action  area. 
Under  the  Act.  we  use  the  section  7 
consultation  process  for  evaluating  and 
addressing  not  onlyeffects  to  listed 
species,  but  also  effects  to  their  habitat 

(4b}  Comment-  Several  conunenters 
stated  that  the  maps  and  descriptions 
provided  were  vague  and  violate  the  Act 
and  SO  CFR  424.12(c). 

Our  Response:  This  final  rule  contains 
maps  and  the  required  legal 
descriptions  of  areas  designated  as 
critical  habitat.  The  accompanying  maps 
are  for  illustration  purposes.  Additional 
clarification  is  available  from  our 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section).  We  identified 
specific  areas  referenced  by  specific 
legal  description,  roads,  waterways,  and 
other  landmarks,  which  are  found  on 
standard  topographic  maps,  as  required 
by  our  regulations  at  50  CFR  424.12. 

I4i)  Comment:  One  commsnter  stated 
that  we  should  implement  a  program  to 
eradicate  European  beachgrass  instead 
of  desioiating  critical  habitat. 

Ournesponse:  Under  the  Act, 
eradication  of  the  beachgrass  would  not 


be  a  substitute  for  designating  critical 
habitat.  We  acknowledge  the 
importance  of  beachgrass  control  in 
conservation  of  the  western  snowy 
plover.  However,  many  additional 
factors  affecting  the  species  must  be 
addressed  before  conservation  of  the 
species  can  be  achieved.  Once  it  is 
published,  the  approved  recovery  plan 
for  the  snowy  plover  will  provide 
fiuther  guidance  on  controlling 
European  beachgrass. 

(4lJ  Comment:  One  commenter 
believed  we  should  implement 
cooperative  mechaiusms  with  private 
landowners  as  an  alternative  to 
designating  critical  habitat  on  private 
property. 

Our  Response:  We  agree  that  private 
and  public  partnerships  are  an 
important  means  to  implement  recovery 
goals  for  the  plover.  However,  as 
described  in  (4i)  above  such 
partnerships  would  not  be  a  substitute 
under  the  Act  for  designating  critical 
habitat  at  this  time.  Under  section 
10(a)(1)(B)  of  the  Act,  private 
landowners  may  receive  authorization 
for  incidental  take  of  listed  species  on 
the  basis  of  an  approved  Habitat 
Conservation  Plan  for  the  species.  This 
option  continues  to  be  available  to 
private  landowners  following 
desieaation  of  critical  habitat. 

fik)  Comment:  Several  commenters 
stated  their  objections  to  planned 
exemptions  from  designation  of  critical 
habitat  for  California  State  lands  under 
control  of  the  resources  agencies.  They 
do  not  believe  California's  Department 
of  Fish  and  Came  and  Department  of 
Parks  and  Recreation  are  qualified  in 
protecting  endangered  species. 

Our  Response:  Id  the  proposed  rule 
we  discussed  the  option  of  iu)t 
designating  State  resource  agency  lands 
currently  providing  adequate  protection 
for  plovers  and  their  habitat.  As  natural 
resource  agencies,  one  of  the  missions  of 
the  California  Departments  of  Fish  and 
Game  and  Parks  and  Recreation  is  to 
manage  for  endangered  species  on  State 
lands.  As  noted  in  (2b)  above,  however, 
future  management  practices  on  State 
trust  lands  are  uncertain.  Until 
resolution  of  this  uncertainty  through 
adoption  and  implementation  of 
adequate  plans  and  actions  to  protect 

filover  habitat,  we  have  no  basis  for 
eavlng  State  trust  lands  out  of  the 
designation. 

Issue  5:  Economic  Impacts 

(5)  Comment:  We  received  several 
comments  concerning  the  continuation 
of  specific  activities  on  private  land 
following  a  designation  of  critical 
habitat  and  potential  subsequent 
economic  effects. 


Our  Response:  Activities  on  private  or 
other  non-Federal  lands  that  do  not 
involve  a  Federal  action  are  not  affected 
by  a  designation  of  critical  habitat. 
Please  refer  to  the  "Critical  Habitat" 
section  of  this  rule  for  a  more  detailed 
discussion  of  this  issue.  We  have 
concluded  that  no  economic  impacts  are 
expected  from  critical  habitat 
designation  above  and  beyond  those 
already  resulting  from  the  listing.  Please 
refer  to  the  "Economic  Anlysis"  section 
of  this  rule.  We  will  continue  to  work 
with  landowners  and  other  interested 
parties  to  avoid  harmfiil  activities  to  the 
Western  snowy  plover  during  the 
breeding  season  and  we  have  sought  the 
input  of  approximately  1,200 
landowners  in  the  development  of  the 
recovery  planning  document. 

Summary  of  Changes  From  the 
Proposed  RiUe 

Based  on  comments  we  received  on 
the  proposed  rule,  we  did  not  designate 
portions  of  several  proposed  critical 
habitat  areas  in  Oregon.  The  Oregon 
Department  of  Fish  and  Wildlife 
recommended,  for  OR-2  Heceta  Head  to 
Siuslaw  River,  deletion  of  the  area  from 
the  south  side  of  Sutton  Creek  to  the 
Siuslaw  River.  They  staled  that  this 
portion  of  the  critical  habitat  area  is 
highly  developed  with  a  riprapped 
foredtme.  The  Department's  survey  data 
have  shown  no  use  by  breeding  plovers 
for  many  years  and  minimal  wintering 


use.  We  modified  the  legal  description 
of  this  critical  habitat  area  and 
corresponding  map  to  reflect  this 
deletion.  We  also  modified  the  tide  of 
the  critical  habitat  area  to  more 
accurately  reflect  the  geographic 
boundaries  of  the  area.  The  tide  is  now 
OR-2  Heceta  Head  to  Sutton  Creek. 

The  Oregon  Department  of  Fish  and 
Wildlife  also  recommended  deletion  of 
a  portion  of  OR-3  Siuslaw  River  to 
Siltcoos  River  extending  from  the 
Siuslaw  River  south  to  approximately 
1.61  km  (1  mi)  north  of  die  Siltcoos 
River.  The  Department  pointed  out  that 
this  area  has  only  minimal  documented 
use  by  snowy  plovers  as  a  foraging  area. 
We  modified  the  legal  description  of 
this  critical  habitat  area  and 
corresponding  map  to  reflect  this 
deletion.  We  also  modified  the  tide  of 
the  critical  habitat  area  to  more 
accurately  reflect  the  geographic 
boundaries  of  the  area.  The  title  now 
reads  OR-2  Siltcoos  River  North. 

The  Oregon  Department  of  Fish  and 
Wildlife,  die  BLM,  and  odier 
commenters  recommended  deletion  of 
Unit  2  from  OR-6  Horsfall  Beach  to 
Coos  Bay.  Survey  data  have  shown  this 
unit  lacks  any  recent  use  by  plovers  and 
is  small  and  isolated.  Therefore,  we 
dropped  Unit  2  and  its  legal  description 
from  the  critical  habitat  designation, 
and  Unit  3  in  the  proposed  rule  now 
becomes  Uiut  2.  We  modified  the  legal 
description  and  corresponding  map  for 


OR-6  Horsfoll  Beach  to  Coos  Bay 
accordingly. 

In  California,  the  Department  of  the 
Nav)'  recommended  that  a  portion  of 
proposed  CA-19  South  San  Diego  Coast 
Beaches,  Unit  1 — Silver  Strand^telta 
Beach  not  be  designated.  These  areas 
had  been  developed,  or  verified  survey 
data  showed  no  use  by  plovers. 
Therefore,  we  did  not  designate  two 
segments  of  the  E)elta  beach  portion  of 
proposed  Unit  1 .  We  modified  the  legal 
description  of  this  Unit  and  the 
corresponding  map  accordingly. 

We  also  corrected  legal  descriptions 
for  OR-4  Siltcoos  River  to  Threemile 
Creek;  OR-5  Umpqua  River  to  Horsfell 
Beach;  OR-6  Horsfall  Beach  to  Coos 
Bay;  CA-14  SanU  Barbara  Coast 
Beaches,  Unit  2.  Santa  Barbara  Harbor 
Beach;  CA-16  San  Nicholas  Island 
Beaches,  Unit  SN-6;  and  CA-19  South 
San  Diego  Coast  Beaches,  Unit  2 — 
Tijuana  River  Beach,  as  a  restdt  of 
typographical  errors  in  the  proposed 
ride. 

The  location  of  sites  designated  as 
critical  habitat  in  this  rulemaking  and 
their  use  by  western  snowy  plovers  is 
presented  in  Table  1.  Table  1  includes 
a  total  of  28  areas  of  critical  habitat 
totaling  about  7,287  ha  (18,000  ac)  and 
290  km  (180  mi)  of  coastline.  Of  the  28 
critical  habitat  areas,  2  are  designated  in 
Washington,  7  in  Oregon,  and  19  in 
California. 


Table  1.— location  and  Historical  Snowy  Plover  use  of  (Critical  Habitat  Areas  in  Washington,  Oregon,  and 

Caufornia 


Site  No. 


Name 


County 


USGS  quad  map 


Plovaruse 


WASHINGTON 


WA-t  .... 
WAS  .... 


Damon  Poml 

Laadbetter  Poim . 


Grays  Hartxv 
PacHic 


Poinl  Brown  . 

Westport 

North  Cove  .. 
OystenWe  ... 


OREGON 


Ofl-I 

Bayocean  Spit 

Tillamook 

Nesttig. 
Winler. 

OfIS 

Hecata  Head  to _.„ 

Lane 

Mereer  Lalie 

Nesting. 

WMer. 

Nasimg. 

Sutton  Creak  «<.-.«,«„™™ 

OR-3 

Stajos  «w«f 

Lane „ _. 

Gooas  Pasture      

North  .„ 

TahKonilch ..,......',_,..,......„,„.......,. 

Creek _ 

VMnlar 

OR-4 

Sidcoos  Fllvar  to  -„„„ „._. 

Lana  „ 

Tahlwnitcli „™„ 

Thraemila  Creak „.    _.„    „.. 

Omitfrn 

Creek _ 

Winchester  Bay  .._.    .^.        

ORS 

Umpqua  River  to - 

Douglas ..,™       

Wlnchaslar  Bay 

Nesting. 

Coos „.       .„™„         

L*aaiile „ 

Empire ».....»».....•«« H 

WSnier 

OR-e 

Horslat  Beach  K> 

Coos 

Empire „. 

Nesting. 

Coos  Bay  

Chailaslan .     .      _ 

WMer. 

OR-7 

Coos _     „ 

Rimhin 

Nesting. 
VWmsf 

Floras  Lake  

Cuny  

LangWa     _    _ 

Ftaas  Lake _ 
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Site  No. 


Name 


County 


USGS  quad  map 


Plover  use 


CAUFORNIA 


CA-1  

Humboldt  Coast 

Lagoon  Beaches. 

Uniti   

Stone  Lagoon  .._ 

Hunit)Oidt 

Orick    .      _  

Winter 

Rodgers  Peak 

Unil2  

Big  Lagoon _ _ 

HumboWt 

flodgers  Peak 

Tnnrdad  

Nesting. 

CA—2  

Eel  River  Beachat. 

Unit  1    

Eel  Rtver  North 

Huiiibukjt 

Cannibal  Island  , 

Nesting. 
Winter. 

UnK2  

Eel  River  South „ 

Huiiiboldl 

Cannibal _ 

Nesting. 
Winter. 

Island 

CA-3 

BodtgtBay. 

Uniti  

Bodega  HartMr 

Sorxima „„ 

Bodega  Head 

Bodega  Head „ 

Winter 

Unit  2  

Doran  Spit  .-„ 

CA-4  

Dillon  Beach _ _ 

HaJt  Moon  Bay  .._ 

Maiin  „ 

Winter 

CAS  

San  Matao _ 

HaK  Moon  Bay 

Nesting. 
Winter. 

Beaches  ™„. 

CA-e 

Sana  Cmz _ 

Coast  Beaches. 

Unit  1   

Waddell  Creel<  

Santa  Cruz 

Ano  NuevD 

Nesting. 
Winter. 

Beach „ _..... 

UnilZ  

Scon  Craek _ 

Santa  Cnjz 

Nesting. 
Wmler 
NattbnQ. 
Winter 

Rearli 

Unit  3  

Lagune  Creek  

Santa  Cniz 

Beach  

Unit  4  

Wilder  Cmek  Beach 

Santa  Crb _ 

Sarrta  Cruz  „ ™ 

Nesting. 

wmier. 

CA-7 

Monterey  Say. 
Beaches. 

Unit  1   

Sunset  Beach  ..._ _ 

Santa  Cnjz _.   . 

WatsonviHs 

Nesting. 
Winter. 

West 

Unlt2  

Mudowsk]  Beaofi 

Mon»ai«y 

Moss  Landing „ 

Nesting. 

Units  

Monterey  .- „ 

Moss  Landing 

Nesting. 
Winter. 
Nesting. 
WkMr 

Mud  Fial/Sait  Pood  .._    

Unit  4  

Salinas  River 

Momany  

Moas  Landing 

Mariia 

Beach  _ 

Fort  Ord/Seasida _ _. 

Momarey 

UnllS  

Marina _ 

Nesting. 

Beaches  

Saaakla „ 

CAS 

flaw  Sir _„ 

Momaray 

Point  Sur 

Nesting. 
Winter. 

Beach  ._ _ „...     

CA-9 

Winter 

Obispo __ 

San  Luis 

CA-W 

An-nyn  1  jtgiina   ,.,_ _ 

San  Simeon  .„ „ _ 

Nesting. 
Wimer. 

Creek  Beach „ 

Obiapo __ 

CA-11  

Mono  Bay 
Beaches. 

Ur*1   

Tore  Desk _ „ 

San  Luis 

Mono  Bay 

Nesting. 

Beat* 

Atascadero ™ 

Obispo _ 

San  Luis „ 

North  

Unit  2  

Morro  Bay  _ _ „ _ 

Nesting. 

Beach  _ _._ 

Obispo _ 

NortWSouth  

Winter 

Units  

Mom)  Bay  Beach  ._ __ 

San  Luis „ „ _ . . 

Morro  Bay 

Nesting. 
Wkiter. 

Obispo _ 

Sou* 

CA-f2 

Pismo  Beach/ _ _ 

A*ipomo  Dunes 

San  Luis „, 

Oc.nuno 

Nesting. 
Winter. 

Obiapo _ 

Santa  Baitiam 

Point  Sal 

Point  Sal  to  _ 

CA-13 

Point  Conception. 

Unltl  

Santa  Bartjara 

Nesting. 
Winter. 

UnH2  

Santa  Yne2 

Hwer  Mouth/ „ __ _. 

Santa  Barbara 

Suit 

Nesting. 
Winter. 

Ocean  Beech  

Santa  BartMua 

TranquUkxi  /.. 

MlAompoc 

Units  

Jalama  Beach  

Wmtar. 

Hills/Poim  

Concaptnn 

Table  1.- 

-LOCATION  AND  HISTORICAL  SNOWY  PLOVER  USE  OF  CRITICAL  HABITAT  AREAS  IN  WASHINGTON,  OREGON   ANO 

California— Continued 

SiteNo. 

Name 

County 

USGS  quad  map 

Pkiveruse 

CA-14  

uniti   

Sana  Barbara. 
Coast  Beaches. 
Devereaux  Beach  

Santa  Baitsara 

Nesting. 
Winter 

Point  Castillo/ 

Santa  Bartjara 

Canyon 

Unit  2  

Goleta 

WMer. 

Santa  Bart>ara .. 

Carpinteria 

Hartior  Beach 

Units  

Carpinteria 

Wlnler 

Beach  

Ventura 

Ventura 

CA-15  

Uniti   

Oxnard  Lowlands. 

San  Buenaventura  

Beach  

Ventura 

Unit  2  

Mandalay  Bay/ 

Santa  Clara  

Nesting. 
Winter 

Ventura 

Oxnvd 

River  Mouth 

Units  

Onnond  Beach  

Nesting 

NaslinQ. 
Winter 
Nesting 
Winter 

Unit  4  

Mugu  Lagoon  

Ventura 

Point  Mugu 

Point  Mugu  -. 

San  NkxHas  

Island 

Beach  

Ventura 

CA-ie  

San  Nicolas 

Island 

Beaches  

Los/Kngeies  

Malibu  Beach 

U  Jolla 

Point  Loma 

imoehal  Beach 

CA-17  

Uallbu  Lagoon 

Winter. 
Winter. 

CA-t8 

Mission  Beach 

and  Bay 

Units  1-3 

San  Diego  

San  Diego 

CA-19 

Uniti   

Coast  Beaches. 

Silver  Strand/  

Delta  Beach" 

Nesting. 
Wlnler 

Unit  2  

Tijuana  River 

Imperial  Beach 

Nesting 
Winter 

Beach  .; 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  critical 
habitat.  We  cannot  exclude  areas  from 
critical  habitat  if  such  exclusion  would 
result  in  the  extinction  of  the  species 
concerned. 

The  economic  effects  already  caused 
by  the  listing  of  the  coastal  population 
of  the  western  snowy  plover  as 
threatened  or  by  exist^  legal 
requirements  are  the  baseline  upon 
which  we  analyzed  the  economic  effects 
of  critical  habitat.  The  critical  habitat 
economic  analysis  examined  the 
incremental  economic  and  conservation 
effects  of  designating  a  particular  area. 
The  economic  effects  of  a  designation 
were  evaluated  by  measuring  changes  in 
national,  regional,  or  local  indicators  in 
the  area  considered  for  designation.  We 
prepared  an  analysis  of  the  economic 


effects  of  the  proposed  western  snowy 
plover  critical  habitat  designation  in 
draft  form  (Service  1995)  and  made  the 
draft  available  for  public  review  (May  5. 
1995;  60  FR  22404).  We  concluded  in 
the  final  analysis,  which  included  a 
review  of  and  incorporated  public 
comments,  that  no  economic  impacts 
are  expected  from  critical  habitat 
designation  above  and  beyond  those 
already  resulting  from  the  original 
listing  of  the  coastal  population  of  the 
western  snowy  plover.  Potential 
economic  effects  of  critical  habitat 
designation  are  limited  to  impacts  on 
activities  funded,  authorized,  or  carried 
out  by  a  Federal  agency.  These  activities 
would  be  subject  to  section  7 
consultation  if  they  may  affect  critical 
habitat.  However,  activities  that  may 
affect  an  area  considered  for  critical 
habitat  usually  affect  the  listed  species, 
and  would  thus  be  subject  to 
consultation  on  the  issue  of  jeopardy. 
Also,  changes  or  minimizing  measures 
that  might  increase  the  cost  of  the 
project  would  be  imposed  only  as  a 
result  of  critical  habitat  if  the  project 
would  adversely  modify  or  destroy  that 
critical  habitat.  In  most  cases,  a  project 
that  would  adversely  modify  or  destroy 


critical  habitat  would  also  likely 
jeopardize  the  continued  existence  of 
the  species.  In  such  a  case,  reasonable 
and  prudent  alternatives  to  avoid 
jeopardizing  the  species  should  also 
avoid  adverse  modification  of  critical 
habitat.  The  areas  designated  as  critical 
habitat  are  all  at  some  time  during  the 
year,  occupied  by  snowy  plovers.  Since 
the  habitat  is  occupied,  Federal  agencies 
are  already  required  to  consult  with  us 
due  to  the  listing  of  the  species.  Thus, 
regulatory  burdens  or  additional  costs 
due  to  the  critical  habitat  designations 
for  the  plover  are  not  hkely  to  exceed 
those  already  resulting  bom  the  species' 
listing. 

A  copy  of  the  economic  analysis  and 
description  of  the  exclusion  process 
with  supporting  documents  are 
included  in  our  administrative  record 
and  may  be  obtained  by  contacting  our 
office  (see  AOORESSES  section). 

Required  Determinatioiu 

Regulatory  Planning  and  Review/ 

In  accordance  with  Executive  Order 
12866,  we  submitted  this  action  for 
review  by  the  Office  of  Management  and 
Budget.  Because  the  economic  analysis 
identified  above  no  economic  benefits 
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from  excluding  any  of  the  proposed 
critical  habitat  areas,  no  critical  habitat 
areas  were  excluded  from  this  final  rule 
for  economic  reasons.  No 
inconsistencies  with  other  agencies' 
actions  and/ or  effects  on  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients 
were  identified  in  the  economic 
analysis.  This  rule  does  not  raise  novel 
legal  or  policy  issues. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  As  discussed  in  that  document 
and  in  this  final  rule,  this  designation  of 
plover  critical  habitat  is  not  likely  to 
restrict  the  actions  of  small  entities 
beyond  those  already  resulting  from  the 
listing  of  the  coastal  population  of  the 
western  snowy  plover.  We  recognize 
that  some  towns,  counties,  and  private 
entities  are  considered  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act,  however,  they  also  are 
not  affected  by  this  designation  of 
plover  critical  habitat  because 
additional  restrictions  on  their 
economic  activities  from  this 
designation  are  not  likely  to  occur. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  cause — (a)  any  effect  on 
the  economy  of  SlOO  million  or  more; 
(b)  any  increases  in  costs  or  prices  for 
consiuners;  individual  industries: 
Federal,  State,  or  local  government 
agencies:  or  geographic  regions  in  the 
economic  analysis;  or  (c)  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Unfunded  Mandates  Reform  Act  12 
U.S.C.  1501  et  seq.) 

In  the  economic  analysis,  we 
determined  that  no  effects  would  occur 
to  small  governments  as  a  result  of  this 
plover  critical  habitat  designation. 

Takings 

In  accordance  with  Executive  Order 
12630.  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  designation  will  not 
"take"  private  property  and  will  not 
alter  the  value  of  private  property. 


Critical  habitat  designation  is  directly 
applicable ^nly  to  Federal  lands.  Private 
lands  are  not  affected  except  to  the 
extent  of  Federal  funding  or  permitting 
activities. 

Federolism 

In  accordance  with  Executive  Order 
13132,  this  rule  will  not  affect  the 
structure  or  role  of  States  and  will  not 
have  direct,  substantial,  or  significant 
effects  on  States.  As  previously  stated, 
critical  habitat  is  directly  applicable 
only  to  Federal  lands.  Non-Federal 
lands  are  not  affected  except  to  the 
extent  of  Federal  funding  or  permitting 
actions.  Also,  the  economic  analysis 
indicates  that  additional  economic 
impacts  would  not  result  from  the 
plover  critical  habitat  designation. 

In  keeping  with  Department  of  the 
Interior  and  Department  of  Commerce 
policy,  the  Service  requested 
information  from  and  coordinated 
development  of  the  critical  habitat 
proposal  with  appropriate  State 
resource  agencies  in  California,  Oregon, 
and  Washington,  as  well  as  during  the 
listing  process.  In  addition,  all  three 
States  have  one  or  more  representatives 
on  the  Service's  recovery  team  for  this 
species.  The  Sen'ice  will  continue  to 
coordinate  any  future  designation  of 
critical  habitat  for  the  snov^  plover 
with  the  appropriate  State  agencies. 

Civil  lustice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  made  every  effort 
to  ensure  that  this  final  determination 
contains  no  drafting  errors,  provides 
clear  standards,  simplifies  procedures, 
reduces  burden,  and  is  clearly  written 
such  that  litigation  risk  is  minimized. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  EAs  and  EISs,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  We  published  a  notice 
outlining  our  reasons  for  this 


determination  in  the  Federal  Register  in 
October  1983  (48  FR  49244). 

Go  vemmen(-(o- Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2:  We  imderstand  that  we  must 
relate  to  federally  recognized  Tribes  on 
a  Govemment-to-Govemment  basis. 
Secretarial  Order  3206,  American  Indian 
Tribal  Rights,  Federal-Tribal  Trust 
Responsibilities  and  the  Endangered 
Species  Act,  states  that  "Critical  habitat 
shall  not  be  designated  in  such  areas 
that  may  impact  Tribal  trust  resources 
imless  it  is  determined  essential  to 
conserve  a  listed  species.  In  designating 
critical  habitat,  we  shall  evaluate  and 
document  the  extent  to  which  the 
conservation  needs  of  a  listed  species 
can  be  achieved  by  limiting  the 
designation  to  other  lands."  Western 
snowy  plover  critical  habitat  does  not 
contain  any  Tribal  lands  nor  lands  that 
we  have  identified  as  impacting  Tribal 
trust  resources. 

References  Cited 

You  may  request  a  complete  list  of  all 
references  cited  herein,  as  well  as 
others,  from  the  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Authors:  The  priman,'  authors  of  this 
notice  are  Karen ).  Miller,  Daniel 
Buford,  and  Harry  Mossman  (see 
ADDRESSES  section  of  this  final  rule). 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

For  the  reasons  given  in  the  preamble, 
we  amend  50  CFR  part  1 7.  as  set  forth 
below: 

PART  17— {AMENDED] 

1 .  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authoritv:  16  U.S.C.  1361-1407:  16  USC 
1531-1544:  16  U  S.C.  4201-4245:  Pub.  L.  99- 
625.  100  Stat.  3500.  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Plover,  western  snow>' ".  under 
"BIRDS"  to  read  as  follows: 

{17.11     Endangared  and  tlireatened 
wildlife. 


(h)* 


Species 


Common  name 


Scientific  name 


VertetMate  popu-  •  r;iti^< 

Historic  range  lation  wtiure  endan-      Status      When  listed         h'!^  Special 


gered  or  threatened 


tialsitat 


mies 


BIRDS 


Plover,  Western 
snowy. 


Charadrius                   U.S.A.  (AZ.  CA,  CO,  U.S.A.  (CA.  OR. 

alexandnnus                KB.  NM,  NV,  OK,  WA),  Mexico 

nivosus.                        OR,  TX,  UT,  WA);  (wittiin  50  miles  of 

Mexico.  Pacific  coast). 


493        §17.9S(b) 


3.  Amend  §  17.95(b)  by  adding  critical 
habitat  for  the  Pacific  coast  population 
of  the  western  snowy  plover 
{Charadrius  alexandrinus  njVosiis)  in 
the  same  alphabetical  order  as  the 
species  occurs  in  §  17.11(h). 

S 1 7.95    Critical  habitat— fisti  and  wildlife. 

•        •        *        *        * 

(b)  Birds. 


WESTERN  SNOWY  PLOVER  (Charadrius 
alexandrinus  nivosus) — Pacific  coast 
population 

1.  The  primary  constituent  elements  are 
those  habitat  components  that  are  essential 
for  the  primary  biological  needs  of  foraging, 
nesting,  rearing  of  young,  roosting,  and 
dispersal,  or  the  capacity  to  develop  those 
habitat  components.  The  primary  constituent 
elements  are  found  in  areas  that  support  or 
have  the  potential  to  support  intertidal 
beaches  [between  mean  low  water  and  mean 
high  tide],  associated  dune  systems,  and  river 


estuaries.  Important  components  of  the 
beach/ dun e/estuarine  ecosystem  include 
surf-cast  kelp,  sparsely  vegetated  foredunes. 
interdunal  flats,  spits,  washover  areas, 
blowouts,  intertidal  flats,  salt  flats,  flat  rocky 
outcrops,  and  gravel  bars.  Several  of  these 
components  (sparse  vegetation,  salt  flats)  are 
mimicked  in  artificial  habitat  t^'pes  used  less 
commonly  by  snowy  plovers  [i.e..  dredge 
spoil  sites  and  salt  ponds  and  adjoining 
levees). 
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Indsx   Map   1 

Washington   and   Ortgon    Proposed  Wastam 

Snowy  Plovar  Critical    Habitat  Areas 


OR-7 


oncoK 


Washington.  Areas  of  land  and  water 
as  follows: 

WA-1.  Damon  Point,  Grays  Harbor 
County  (Index  Map  1) 

Beginning  at  46°55'55"  N,  124°09'07" 
W,  tiience  northwesterly  following  the 
property  line  of  the  Oyhut  Wildlife 
Recreation  Area  to  46°55'58"  N, 
124°09'14"  W,  thence  northwesterly  to 
46°56'12"  N,  124°09'16"  W,  thence 
northeasterly  to  46°56'27"  N,  124°09'11" 
W,  thence  northeasterly  to  46°56'52"  N. 
124°08'02"  W,  thence  east  to  MLW, 
thence  southeasterly,  southerly,  and 
southwesterly  following  MLW  around 
Damon  Point  to  a  point  directly  east  of 
the  point  of  beginning,  thence  west  to 
the  point  of  beginning.  (Point  Brown 
and  Westport  USGS  7.5"  Quads  1983). 


_Shor»^     Nil 

%&  ^  BARBOR 


WA-1    DAMON   POINT 

WA-2.  Leadbetter  Point,  Pacific  County 
(Index  Map  1) 

Beginning  at  46°36'22"N,  124°03'51" 
W,  thence  northeasterly  to  46°37'38"  N, 
124°03'55"  W,  thence  northeasterly  to 
46°3B'30"  N,  124°03'01"  W,  thence 
southeasterly  to  46°37'58"  N,  124''02'05" 
W,  thence  southwesterly  to  46°37'48"  N, 
124°02'20"  W,  thence  south  to  MLW, 
thence  northeasterly  aroimd  the  north 
end  of  Leadbetter  Point,  thence 
southerly  following  MLW  to  a  point 
directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning. 
Excludes  all  our  property.  (North  Cove 
and  Oysterville  USGS  7.5"  Quads  1984). 
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Oregon.  Areas  of  land  and  water  as 
follows: 

OR-1.  Bayocean  Spit,  Tillamook  County 
(Index  Map  1) 

Beginning  at  45°33'57"  N,  123°56'50" 
W,  thence  north  to  MLW,  thence 
southeasterly  following  MLW  to 
45°33'42"  N,  123°56'21"  W,  thence 
southerly  to  45°33'28"  N,  123°56'18"  W. 
thence  southwesterly  to  45°33'12"  N. 
123°56'45"  W,  thence  southerly 
following  the  easterly  edge  of  Xhe  sand 
depicted  on  the  topographic  map  as  a 
dashed  line  to  45°32'28"  N,  123°56'54" 
W,  thence  southerly  to  45°32'23"  N, 
123''56'56"  W,  thence  southerly 
following  the  easterly  edge  of  the  sand 
depicted  on  the  topographic  map  as  a 
dashed  line  to  45°30'21"  N,  123°57'21" 
W,  thence  west  to  MLW,  thence 
northerly  following  MLW  to  the  toe  of 
the  South  Jetty,  thence  directly  west  to 
the  point  of  begiiming.  (Garibaldi  USGS 
7.5"  Quad  1985). 
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OR-2.  Heceta  Head  to  Sutton  Creek, 
Lane  County  (Index  Map  1) 

Beginning  at  44°06'15"  N,  124°07'20" 
W,  thence  southerly  to  44°05'51"  N, 
124°07'18"  W,  thence  southerly  to 
44°05'15"  N.  124°07'26"  W,  thence 
southerly  to  44°04'10"  N,  124°07'35"  W, 
thence  southeasterly  to  the  high  water 
line  of  the  north  side  of  Sutton  Creek, 
thence  southwesterly  following  the  high 
water  line  of  the  north  side  of  Sutton 
Creek  to  its  mouth,  thence  west  to 
MLW,  thence  northerly  following  MLW 
to  a  point  directly  west  of  the  point  of 
beginning,  thence  east  to  the  point  of 
beginning.  (Mercer  Lake  USGS  7.5" 
Qiud  1984). 
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OR-3.  Siltcoos  River  North,  Lane 
County  (Index  Map  1) 

Beginning  at  43°53'40"  N,  124°08'50" 
W,  thence  southerly  to  43°52'55"  N, 
124°09'10"  W,  thence  southeasterly  to 


43°52'45"  N,  124°08'58"  W,  Uience  northerly  following  MLW  to  a  point 

south  to  43°52'38"  N,  1 24°08'58"  W,  directly  west  of  the  point  of  beginning, 

thence  west  to  MLW,  thence  southerly  thence  east  to  the  point  of  beginning, 

and  westerly  following  MLW  around  the  (Goose  Pastiu«,  and  Tahkenitch  Creek 

southern  end  of  the  spit,  thence  USGS  7.5"  Quads  1984). 
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OR-4.  SUtcoos  River  to  Threemile 
Creek,  Lane  and  Douglas  County  (Index 
Mapl) 

Beginning  at  43°52'29"  N,  124°08'55" 
W,  thence  southwesterly  to  43°52'13"  N, 
124°09'1 1"  W,  thence  westerly  to 
43°52'12"  N,  124°09'18"  W,  thence 
southerly  to  43°49'02"  N,  124°09'52"  W, 
thence  east  to  43°49'02"N,  124°09'43" 
W.  thence  southerly  to  43°47'08"  N, 
124°10'04"  W,  thence  southwesterly  to 
43°47'00"  N,  124''l(n6"  W,  thence 
southerly  to  43°45'00"  N,  124°10'42"W, 
thence  west  to  MLW.  thence  northerly 
following  MLW  to  a  point  directly  north 
of  the  point  of  beginning,  thence  south 
to  the  point  of  begiiming.  (Goose  Pasture 
and  Tahkenitch  Cioek  USGS  7.5"  Quad 
1984). 


Federal  Register/Vol.  64,  No.  234/Tuesday.  December  7,  1999/Rules  and  Regulations  68527 


OR-4  SILTCOOS  RIVER 
TO  THfiEEMILE  CREEK 


OR-5.  Umpqua  River  to  Horsfall  Beach, 
Douglas  and  Coos  County  (Index  Map  1) 

Beginning  at  43°39'51"  N,  124°12'25" 
W,  thence  southerly  to  43°39'36"  N, 
124°12'25"  W,  thence  southerly  to 
43°38'40"  N,  124°12'29"  W,  thence 
southerly  following  25  ft.  east  of  road  to 
43°37'30"  N,  124''12'46"  W,  thence 
southwesterly  to  43°34'39"  N, 
124°13'34"  W,  thence  southwesterly  to 
43°34'00"  N,  124°13'46"  W,  thence 
easterly  to  43°33'58"N,  124°13'26"W, 
thence  southwesterly  to  43°33'29"  N, 
124°13'37"  W.  thence  westerly  to 
43°33'26"  N,  124°13'53"  W,  thence 
southwesterly  following  20  ft.  contour 
to  43°30'00"  N,  124°15'16"  W,  thence 
southwesterly  to  43°27'08"  N, 
124''16'36"  W,  thence  west  to  MLW, 
thence  northeasterly  following  MLW  to 
the  southern  toe  of  South  Jetty,  thence 
northeast  to  the  point  of  beginning. 
(Winchester  Bay  and  Lakeside  USGS 
7.5"  Quads  1985,  and  Empire  USGS  7.5" 
Quad  1970). 
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OR-6.  Horsfall  Beach  to  Coos  Bay,  Coos 
County  (Index  Map  1) 

Unit  1 

Beginning  at  43°27'08"  N,  124°16'36" 
W,  thence  southwesterly  following  20  ft. 
contour  to  43°25'34"  N.  124°17'27"  W, 
thence  southwesterly  following  20  ft. 
contour  to  43°22'23"  N.  124°19'25"  W, 
thence  east  to  MLW,  thence  southerly 
and  westerly  following  MLW  aroimd  the 
southern  tip  of  the  north  spit,  thence 
northeasterly  following  MLW  to  a  point 
directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning. 
(Empire  and  Charleston  USGS  7.5" 
Quads  1970). 

Unit  2 

Beginning  at  43°21'05"  N,  124°20'26" 
W,  thence  southwesterly  to  43°20'39"  N, 
124°20'54"  W,  thence  southwesterly  to 
43°21'21"N,  124°21'21"W,  thence' 
north  to  MLW,  thence  northeasterly 
following  MLW  to  the  southern  toe  of 
the  South  Jetty,  thence  easterly 
following  the  toe  of  the  South  Jetty  to 
the  point  of  begiiming.  (Charleston 
USGS  7.5"  Quad  1970). 


OR-5  UMPOUA  RIVER 
TO   HORSFAU  BEACH 


OR-6    HORSFAU  BEACH 
TO  COOS    BAY   UNIT   #1,#2 
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OR-7.  Bandon  Park  to  Floras  Lake,  Coos  and  Cuny  Counties  (Index  Map  1) 

Beginning  at  43°04'14"  N,  124°26'01"  W,  thence  southerly  to  43°03'22"  N,  124°26'10"  W,  thence  southerly  to  43°02'42" 
N,  124°26'16"  W,  thence  southerly  to  43°01'42"  N,  124°26'26"  W,  thence  southwesterly  to  43°00'56"  N,  124°26'58" 
W,  thence  southwesterly  to  43°00'00"  N,  124°27'17"  W,  thence  southerly  to  42°59'27"  N,  124°27'25"  W,  thence  southwest- 
erly to  42°57'16"  N,  124°28'24"  W,  thence  southwesterly  to  42°55'52"  N,  124°29'09"  W,  thence  southwesterly  to  42°54'48" 
N.  124°30'00"  W,  thence  southwesterly  to  42°54'10"  N,  124°30'22"  W,  thence  southwesterly  to  42°53'42"  N.  124''30'49" 
W,  thence  west  to  MLW,  thence  northeasterly  following  MLW  to  a  point  directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning.  (Floras  Lake  and  Langlois  USGS  7.5"  Quads  1986,  and  Bandon  USGS  7.5" 
Quad  1970). 
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Index    Map   2 
Northern   California    Proposed 
Western    Snowy   Plover 
Critical    Habitat  Areas 


CA-l 


"°"'  ''■<«*st*» 
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CA-2 


CA-3 


CA-4 


PranciscoW^     ^^^'^ 

(Indtx  Mop  3) 


--0R-7  BANDON 
TO  FLORAS  LAKE 


BILUNG  CODE  4310-S5-C 
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California.  Areas  of  land  and  water  as 
follows: 

CA-1.  Humboldt  Coast  Lagoon  Beaches, 
Humboldt  Coimty  (index  Map  2) 

Unit  1 — Stone  Lagoon 

Beginning  at  4n5'33"  N.  124°05'54" 
W,  thence  south  and  east  following  the 
west  side  of  the  access  road  to  Dry 
Lagoon  SUte  Park  to  41''15'29"  N, 
124''05'49"  W,  thence  southwesterly 
following  the  high  water  line  of  Stone 
Lagoon  to  41°14'42"  N,  124°06'08"  W, 
thence  southwesterly  to  41°14'40"  N, 
124°06'10"  W.  thence  southwesterly 
following  the  40-foot  contour  line  to 
41''14'14"  N,  124°06'21"  W,  thence  west 
to  MLW,  thence  northeasterly  following 
MLW  to  a  point  directly  west  of  the 
point  of  beginning,  thence  east  to  the 
point  of  beginning.  (Orick  and  Rodgers 
Peak  USGS  7.5"  Quads  1966). 


CA-1    HUMBOLDT  COAST 

UCOON  BEACHES 
UNIT   1-   STONE  LAGOON 

Unit  2 — Big  L,agoon 

Beginning  at  41''13'00"N,  124'>06'39" 
W,  thence  southerly  following  the  40- 
foot  contour  line  to  41°12'47"  N, 
124°06'40"  W.  thence  southerly 
following  the  Big  Lagoon  State  Park 
property  line  to  41°12'39"  N,  124°06'40" 
W.  thence  northwesterly  and 
southwesterly  following  the  high  water 
line  of  Big  Lagoon  to  41°09'54"  N, 
124"'07'49"  W,  thence  southwesterly 
following  the  Big  Lagoon  State  Park 
property  line  to  41°09'49"  N.  124°08'00" 
W,  thence  west  to  MLW.  thence 
northeasterly  following  MLW  to  a  point 
directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning. 
(Rodgers  Peak  USGS  7.5"  Quad  1966 
and  Trinidad  USGS  7.5"  Quad  1978). 
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CA-1    HUMBOLDT  COAST 

LAGOON  BEACHES 

UNIT  2-  BIG  LAGOON 

CA— 2.  Eel  River  Beaches,  Htunboldt 
County  (Index  Map  2) 

Unit  1— Eel  River  North 

Beginning  at  40''41'51"  N,  124°16'27" 
W,  thence  southwesterly  to  40°40'11"  N, 
124°17'30"  W,  thence  south  to  MLW, 
thence  southerly  following  MLW 
around  the  south  end  of  the  spit,  thence 
north  following  MLW  to  a  point  directly 
west  of  the  point  of  beginning,  thence 
east  to  the  point  of  beginning.  (Cannibal 
Island  USGS  7.5"  Quad  1972). 


Unit  2— Eel  River  South 

Beginning  at  40°34'29"  N,  124°21'01" 
W.  thence  west  to  MLW,  thence 
northeasterly  following  MLW  to  a  point 
direcUy  west  of  40°38'28"  N,  124°18'42" 
W,  thence  east  to  said  point,  thence  east 
to  MHW  of  the  left  bank  of  the  Eel  and 
Salt  Rivers,  thence  southwesterly 
foUovring  MHW  of  the  left  bank  of  the 
Salt  River  to  40°3r54"  N,  124°18'52"  W, 
thence  southerly  to  40°37'38"  N. 
124°1B'53"  W,  thence  southwesterly  to 
40°37'14"  N,  124°19'25"  W,  thence 
southwesterly  to  40°36'44"  N, 
124°19'36"  W,  thence  southwesterly  to 
40°34'29"  N,  124°20'56"  W,  thence 
westerly  to  the  point  of  beginning. 
(Cannibal  Island  and  Femdale  USGS 
7.5"  Quads  1972). 


CA-2  EEL  RIVER  BEACHES 
UNIT   1-  EEL  RIVER  NORTH 


CA-2  EEL  RIVER  BEACHES 
UNIT  2-   EEL  RIVER  SOUTH 

CA-3.  Bodega  Bay,  Sonoma  County 
(Index  Map  2) 

Unit  1 — Bodega  Harbor 

Beginning  at  3B°18'51"  N,  123°03'02" 
W,  at  MHW  on  Doran  Spit,  thence  north 
to  38°19'30"  N,  123°03'02"  W,  thence 
eastto38°19'30"N,  123°02'38"W, 
thence  southeasterly  to  38°19'22"  N, 
123°02'26"  W,  thence  southerly  to 
38°19'13"  N.  123°02'20"  W,  on  the 
MHW  line  of  Bodega  Harbor,  thence 
southerly  and  westerly  following  MHW 
to  the  point  of  beginning.  (Bodega  Head 
USGS  7.5"  Quad  1972). 

Unit  2 — Doran  Beach 

Beginning  at  38''18'22"  N,  123°03'09" 
W,  at  the  west  end  of  the  North  Jetty, 
thence  east  to  MLW,  thence  northerly 
and  easterly  following  MLW  to  a  point 
directly  south  of  38°18'44"  N, 
123°01'36"  W,  thence  north  to  said 
point,  thence  northwesterly  to  38°18'52" 
N,  123°02'07"  W,  thence  westerly  to 
iV\i,"5\"  N,  123°02'34"  W,  thence 
southwesterly  to  38°18'42"  N, 
123»03'01"  W,  thence  southwesterly  to 


38°18'34"N,  123''03'08"W,  thence 
southerly  to  the  point  of  beginning. 
(Bodega  Head  USGS  7.5"  Quad  1972). 


CA-4.  Dillon  Beach,  Marin  County 
(Index  Map  2) 

Beginning  at  38°14'57"  N,  122°57'58" 
W,  thence  southerly  to  38°14'31"  N, 
122°58'01"  W,  thence  southwesterly  to 
38°13'57"  N,  122°58'15"  W,  thence 
southeasterly  to  38°13'21"  N,  122°58'12" 
W,  thence  south  to  MLW,  thence 
northwesterly  and  northerly  to  a  point 
directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning. 
(Tomales  USGS  7.5"  Quad  1971) 


CA-4  diujOn  beach 
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Index    Map   3 

Central    California    Proposed 

Western    Snowy    Plover 

Critical    Habitat   Areas 


(IndM  Mop  2) 
CA-6^      ?RANCISC0i«>Wo§^' 


CA-( 


CA-7 


CA-8 


CA-9 


CA-U 


CA-5.  Half  Moon  Bay  Beaches,  San 
Mateo  County  (Index  Map  3) 

Beginning  at  37°28'57"  N,  122''27'06" 
W.  thence  southeasterly  to  37°28'26"  N, 
122°26'45"  W,  thence  southwesterly  to 
37''28'24"  N,  122°26'47"  W,  thence 
southerly  following  the  20-foot  contour 
line  to  37°27'49"N,  122°26'40"  W, 
thence  west  to  MLW,  thence 
northwesterly  following  MLW  to  a  point 
directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning. 
(Half  Moon  Bay  USGS  7.5"  Quad  1973). 


Unit  2— Scott  Creek  Beach 

Beginning  at  37'>02'33"  N,  122°13'53" 
W,  located  at  northwest  end  of  beach, 
thence  southeasterly  to  37°02'22"  N, 
122°13'36"  W,  located  west  of  Highway 
1  and  excluding  the  existing  Highway  1 
ROW,  thence  south  to  37°01'58"  N, 
122°13'34"  W,  located  at  south  end  of 
beach  on  60  foot  contour  line,  thence 
west  to  MLW.  thence  northwesterly 
following  MLW  to  a  point  directly  west 
of  point  of  begiiming,  thence  east  to 
point  of  begiiming.  (Davenport  USGS 
7.5"  Quad  1968) 


CA-5   HALF  MOON   BAY   BEACHES 

CA-6.  Santa  Cruz  Coast  Beaches,  Santa 
Cruz  County  (Index  Map  3) 

Unit  1— Waddell  Creek  Beach 

Beginning  at  37°05'35"  N,  122°16'32" 
W,  thence  west  to  MLW,  thence 
northwesterly  following  MLW  to  a  point 
west  of  37°05'52"  N.  122°16'32"  W. 
thence  east  to  said  point,  thence 
southeasterlv  to  MHW  line  of  Waddell 
Creek  37<'05'41"  N,  122°16'34"  W, 
thence  south  to  point  of  beginning.  (Ano 
Nuevo  USGS  7.5"  Quad  1968). 


¥ 

M   \       1/2      0 

1/2    1  l|lLC 

-^ 

s 

% 

—  37«06' 

\i 

t^ 

°^ 

W 

CA-6  SANTA  CKUZ  COAST  BEACHES 
UNIT  2-   SCOTT  CREEK   BEACH 

Unit  3 — lagiina  Creek  Beach 

Beginning  at  36°59'04"N,  122°09'26" 
W.  located  at  northwest  end  of  beach  on 
20  foot  contour  line,  thence  east 
following  20  foot  contour  line  to 
36°59'03"  N,  122°09'14"  W.  located  at 
Laguna  Creek  at  a  point  800  feet  south 
of  Highway  1 ,  thence  south  to  MLW, 
thence  northwesterly  following  MLW  to 
a  point  directly  south  of  point  of 
beginning,  thence  north  to  point  of 
beginning.  (Santa  Cruz  USGS  7.5"  Quad 
1981). 


1 

b 

^ 

• 

© 

< 

\>^ 

>) 

-36*59^^I^J\J^ 

"^^^^^ 

>4 

-^ 

^^     N 

1       l/>      *      1/)  1  wu 

^ 

CA-6  SANTA  CRUZ   COAST   BEACHES 
UNIT  5-   UkCUNA  CREEK   BEACH 

Unit  4— Wilder  Creek  Beach 

Beginning  at  36°57'17"  N,  122°04'43" 
W,  located  at  northwest  end  of  upper 
beach  on  40  foot  contour  line,  thence 
southwesterly  to  36°57'16"  N. 
122°04'29"  W,  located  at  northeast  end 
of  upper  beach  east  of  40  foot  contour 
line,  thence  south  to  MLW,  thence 
northwesterly  following  MLW  to  40  foot 
contour  line  at  west  end  of  beach, 
thence  north  following  40  foot  contour 
line  to  point  of  begiiming.  (Santa  Cruz 
USGS  7.5"  Quad  1981) 
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CA-f  SANTA  CRUZ  COAST  BEACHES 
UNIT    1-   WADDELL  CREEK   BEACH 


CA-6  SANTA  CRUZ   COAST  BEACHES 
UNIT  4-   WILDER  CREEK   BEACH 

CA-7.  Monterey  Bay  Beaches.  Santa 
Cruz  and  Monterey  Counties  (Index 
Map  3) 

Unit  1 — Sunset  Beach 

Beginning  at  36°54'38"N.  121°50'50" 
W.  located  west  of  Zils  Road,  thence 
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southeasterly  to  36°51'25"N,  121°48'13" 
W.  thence  east  along  north  bank  of 
Pajaro  River  to  36°5T27"  N,  121°48'30" 
W,  located  south  of  mouth  of  Watson 
Slough,  thence  south  to  MLW,  thence 
southerly  following  MLW  around  south 
end  of  beach,  thence  northwesterly 
following  MLW  to  a  point  west  of  point 
of  beginning,  thence  east  to  point  of 
beginning.  (Watsonville  West  and  Moss 
Landing  USGS  7.5"  Quad  1980). 
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CA-7   MONTERCY   BAY   BEACMES 
UNIT    1-   SUNSET  BEACH 

Unit  2 — Mudowski  Beach 

Beginning  at  36°49'25"  N,  121''48'21" 
W.  thence  southerly  to  36°50'58"  N, 
121''48'15"  W,  located  north  of  the  10 
foot  contour  line  and  west  of  Jensen 
Road,  thence  southwesterly  to  36°51'11" 
N.  121°48'20"  W,  thence  southeasteriy 
to  36''50'43"  N,  121°47'15"  W,  located 
east  of  seawall,  thence  south  to  MLW, 
thence  southwesterly  following  MLW 
around  south  end  of  beach,  thence 
northwesterly  following  MLW  to  north 
end  of  beach,  thence  northeasterly 
following  MLW  around  north  end  of 
beach  to  a  point  north  of  point  of 
beginning,  thence  south  to  point  of 
beginning.  (Moss  Landing  USGS  7.5" 
Quad  1980). 

Unit  3— Elkhom  Slough  Mud  Flat/Salt 
Pond 

Beginning  at  north  bank  of  Elkhom 
Slough  36°4849"  N,  121°46'12"  W, 
thence  west  following  south  perimeter 
of  mud  flat  and  salt  pond  to  36°48'50" 
N,  121°4r02"  W,  which  excludes  the 
existing  Highway  1  ROW,  thence  north 
following  west  perimeter  of  the  salt 
pond,  thence  east  following  northern 
perimeter  of  salt  pond  to  west  perimeter 
of  mud  flat,  thence  north  following  west 


perimeter  of  mud  flat  to  36°49'14"  N, 
121°46'55"  W,  located  on  south  shore  of 
Bennett  Slough,  thence  northeasterly 
following  south  bank  of  Bennett  Slough 
to  36°49'4"  N,  121°46'22"  W,  located  at 
the  northern  most  point  of  mud  flat, 
thence  southeasterly  following  the  east 
perimeter  of  the  mud  flat  to  36°49'12" 
N,  121°46'12"  W,  thence  easterly 
following  the  perimeter  of  the  mud  flat 
to  36°49'59"  N.  121°45'59"  W,  thence 
south  following  east  perimeter  of  mud 
flat  to  36°49'04"  N,  121°45'58"  W, 
thence  southwesterly  along  northern 
shore  of  Elkhom  Slough  to  point  of 
beginning.  (Moss  Landing  USGS  7.5" 
Quad  1980). 


CA-7   MONTCaCY  BAY   BEACHES 
UNfT  2-   MUDOWSKI  BEACH 
UNIT  3-   ELKHOM  SLOU«H 
MUOrUT/SALTFOND 

Unit  4 — Salinas  River  Beach 

Beginning  at  36°48'01"  N,  121''4ri8" 
W,  located  south  of  boat  launch,  thence 
southerly  to  36°46'31"  N,  121''4r40"  W, 
thence  southerly  to  36°45'00"  N, 
121°48'04"  W,  located  on  north  bank  of 
Salinas  River,  thence  southeasterly 
following  north  bank  of  Salinas  River  to 
36°44'16"  N,  121°47'20"  W,  thence 
southwesterly  across  Salinas  River  to 
36°44'10"  N,  121»47'28"  W,  located  on 
south  bank,  thence  northwesterly 
following  south  bank  of  Salinas  River  to 
36''44'41"  N,  121°48'02"  W,  thence 
westerly  to  36''44'49"  N,  121°48'12"  W, 
thence  south  to  36°44'  54"  N, 
121'>48'12"  W,  located  at  northern  most 
point  of  a  large  pond,  thence 
southeasterly  following  north  shore  of 
pond  to  36°44'44"  N,  121°47'53"  W, 
thence  southwesterly  to  36°44'34"  N, 
121°48'13"  W,  thence  southerly  to 


36°42'59"  N.  121''48'17"  W,  thence 
southerly  to  36°41'45"  N,  121°48'49"  W, 
thence  southerly  to  36°39'45"  N, 
121°49'ir'  W,  thence  west  to  MLW, 
thence  northerly  following  MLW  to  a 
point  west  of  point  of  beginning,  thence 
east  to  point  of  beginning.  Excludes  all 
our  property.  (Moss  T^anHing  USGS  7.5" 
Quad  1980  and  Marina  USGS  7.5"  Quad 
1983) 


CA-7   MONTEREY   BAY   BEACHES 
UWT   4-   SAUNAS   MVER   BEACH 
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Unit  5 — Fort  Ord/Seaside  Beaches 

Beginning  at  36"'39'44"  N,  121°49'17" 
W,  located  west  of  beach  parking  lot. 
thence  southerly  following  upper  beach 
where  it  meets  toe  of  bluffs  to  36°38'33" 
N,  121°49'54"  W,  thence  southerly 
following  upper  beach  where  it  meets 
toe  of  bluffs  to  36°36'58"  N,  121°51'00" 
W,  thence  continue  southwesterly 
following  upper  portion  of  beach  where 
it  meets  toe  of  bluffs  and  sand  dunes  to 
36°36'06"  N,  121°52'15"  W,  thence  west 
to  36°36'06"N,  121°52'30"  W,  thence 
north  to  MLW,  thence  northeasterly 
following  MLW  to  a  point  west  of  point 
of  beginning,  thence  east  to  point  of 
beginning.  (Marina  USGS  7.5"  Quad 
1983  and  Seaside  USGS  7.5"  Quad 
1968). 


CA-7  MONTEREY  BAY  BEACHES 
UNIT  5-. FORT  ORD/SEASIDE   BEACHES 

CA-8.  Point  Sur  Beach,  Monterey 
County  (Index  Map  3) 

Begiimlng  at  36°19'11"  N,  121°53'39" 
W,  located  at  north  end  of  beach,  thence 
south  to  36°18'31"  N,  121°53'32"  W, 
located  north  of  Lighthouse  Road, 
thence  southwesterly  following  a  line 
north  of  Lighthouse  Road  to  36°18'37" 
N,  121°53'46"  W,  thence  west  to  MLW, 
thence  northeasterly  following  MLW  to 
a  point  west  of  point  of  begiiming, 
thence  east  to  point  of  beginning.  (Point 
Sur  USGS  7,5"  Quad  1983). 
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CA-8   POINT   SUR   BEACH 

CA-9.  Arroyo  Hondo  Creek  Beach,  San 
Luis  Obispo  County  (Index  Map  3) 

Beginning  at  35°45'23"  N,  121°19'02" 
W,  thence  southerly  foUovring  the  20- 
foot  contour  line  to  35°45'00"  N, 
121"'18'52"  W,  thence  southeasterly  to 
35°44'54"  N,  121°18'55"  W,  thence  west 
to  MLW,  thence  northerly  following 
MLW  to  a  point  directly  west  of  the 
point  of  beginning,  thence  east  to  the 
point  of  begiiuiing.  (Burro  Mountain 
USGS  7.5"  Quad  1972  and  Piedras 
Blancas  USGS  7.5"  Quad  1959). 
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CA-10   ARROYO   lAGUMA   CREEK    BEACH 

CA-11.  Morro  Bay  Beaches,  San  Luis 
Obispo  County  (Index  Map  3) 

Unit  1 — Toro  Creek 

Beginning  at  35''24'57"N,  120°S2'27" 
W,  located  west  of  Highway  1  and 
excluding  the  existing  Highway  1  ROW, 
thence  southerly  along  a  line  west  of 
Highway  1 ,  excluding  the  existing 
Highway  1  ROW.  to  35°24'30"  N, 
120''52'14"  W,  thence  west  to  MLW, 
thence  northwesterly  following  MLW  to 
a  point  west  of  point  of  beginning, 
thence  east  to  point  of  beginning. 
(Morro  Bay  North  USGS  7.5"  Quad 
1965) 
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CA-11    MORRO   BAY    BEACHES 
UNIT    1-   TORO   CREEK    BEACH 

CA-»  ARROYO  HONDO  CREEK  BEACH     Unit  2-Atascadero  Beach 


CA-10.  Arroyo  Laguna  Creek  Beach, 
San  Luis  Obispo  Coimty  (Index  Map  3) 

Beginning  at  35°39'08"  N,  12in3'15" 
W,  located  south  of  Highway  1  and 
excluding  the  existing  Highway  1  ROW, 
thence  southeasterly  to  35°39'05"  N. 
121°13'17"  W,  thence  south  to  MLW. 
thence  westerly  following  MLW  to  a 
point  south  of  point  of  beginning, 
thence  north  to  point  of  beginning.  (San 
Simeon  USGS  7.5"  Quad  1958) 


Beginning  at  35°24'13"  N,  120°52'02" 
W.  located  west  of  Beachcomber  Drive, 
thence  southeasterly  along  upper  beach 
to  35°23'38"  N,  120°51'48"  W,  located 
west  of  Sandalwood  Avenue,  thence 
south  to  35°23'24"  N,  120°51'39"  W, 
thence  south  to  35°22'22"  N,  120°51'31" 
W.  located  at  the  southwest  end  of 
powerplant,  thence  west  to  MLW, 
thence  northerly  following  MLW  to  a 
point  west  of  point  of  beginning,  thence 
east  to  point  of  beginning.  (Morro  Bay 
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North  and  Morro  Bay  South  USGS  7.5" 
Quads  1965) 
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CA-11    yORRO   BAY   BEACHES 
UNIT   2-   ATASCAOERO   BEACH 

Unit  3 — Morro  Bay  Beach 

Beginning  at  35°17'28"  N,  120°52'46" 
W,  located  at  south  end  of  beach,  thence 
west  to  MLW.  thence  northeasterly 
following  MLW  to  breakwater,  thence 
&om  breakwater  following  MLW 
clockwise  around  northern  end  of 
peninsula  to  a  point  east  of  35°21'28"  N, 
120°51'28"  W,  thence  west  to  said  point, 
thence  southwesterly  to  35°19'54"  N, 
120°  51'  38"  W,  thence  southwesterly  to 
35°  18'38"  N,  120°  52'06"  W,  thence 
southwesterly  to  point  of  beginning. 
(Morro  Bay  South  USGS  7.5"  Quad 
1978) 
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CA-11    MORRO   BAT   BEACHES 
UNIT  3-   MORRO   BAY   BEACH 

G\-12.  Pismo  Beach/Nipomo  Dunes, 
San  Luis  Obispo  and  Santa  Barbara 
Counties  (Index  Map  3) 

Beginning  at  34°53'02"  N,  120°39'40" 
W,  located  northeast  of  Mussel  Point, 
thence  west  to  MLW,  thence  northerly 
following  MLW  to  a  point  west  of 
35°06'06"  N,  120°37'45"  W.  thence  east 
to  said  point,  thence  southeasterly  to 
35°06'01"  N,  120°37'40"  W,  located  on 
north  bank  of  Arroyo  Grande  Creek, 
thence  easterly  following  north  bank  of 
Arroyo  Grande  Creek  to  35°05'58"  N, 
120°37'19"  W,  thence  southerly  across 
Anoyo  Grande  Creek  to  35°05'56"  N, 
120°37'18"  W,  thence  westerly  to 
35°05'58"  N,  120°37'38"  W,  thence 
southeasterly  to  35°05'27"  N,  120°37'32" 
W,  thence  southerly  to  35°04'27"  N, 
12D°37'30"  W,  thence  southwesterly  to 
35°02'32"  N,  120°37'3S"  W,  thence 
south  to  35°01'42"  N,  120°37'35"  W. 
thence  southwesterly  to  34°58'  53"  N, 
120°39'02"  W.  thence  southeasterly 
across  Guadalupe  oil  field  to  34°58'10" 


N,  120°38'27"  W,  located  at  east  end  of 
a  pond  north  of  Santa  Maria  River, 
thence  southwesterly  to  a  point  on  40- 
foot  contour  line  34°57'45"  N, 
120°38'59"  W,  located  south  of  the 
Santa  Maria  River,  thence  southwesterly 
along  the  40-foot  contour  line  to  point 
of  beginning.  (Oceano  USGS  7,5"  Quad 
1979  and  Point  Sal  USGS  7.5"  Quad 
1974). 
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34°41'18"N,  120°35'13"  W,  located  on 
south  bank  of  Santa  Ynez  River,  thence 
west  across  railroad  tracks  to  34°41'27" 
N,  120°35'58"  W,  located  on  40-foot 
contour  line,  thence  southwesterly 
along  40-foot  contour  line  to  34°37'28" 
N,  120°37'16"  W,  located  400  feet  west 
of  railroad  tracks,  thence  west  to  MLW. 
thence  northeasterly  fallowing  MLW  to 
a  point  west  of  point  of  b^inning, 
thence  east  to  point  of  beginning.  (Surf 
USGS  7.5"  Quad  1974). 


CA-13.  Point  Sal  to  Point  Conception 
Beaches,  Santa  Barbara  County  (Index 
Map  3) 

Unit  1 — Vandenberg  Beach 

Beginning  at  35°51'41"  N,  120°36'36" 
W,  located  on  40-foot  contour  line, 
thence  southerly  along  40-foot  contour 
line  to  34°45'22"  N,  120°37'50"  W, 
located  southeast  of  Purisma  Point, 
thence  south  to  MLW,  thence 
northwesterly  following  MLW  around 
Purisma  Point,  thence  north  following 
MLW  to  a  point  west  of  point  of 
begiiming,  thence  east  to  point  of 
beginning.  (Casmalia  USGS  7.5"  Quad 
1982). 


CA-12  PISMO  BEACH/NIPOMO  OUNES 


U-l)   POINT  SAL  TO  POINT  CONCEPTION 
UNIT  1-  VANOENBCRC  BEACH 

Unit  2 — Santa  Ynez  River  Mouth/Ocean 
Beach 

Beginning  at  34°42'16"  N.  120°35'54" 
W,  located  west  of  beach  access  road, 
thence  southeasterly  to  34°41'56"  N, 
120°35'45"  W.  located  west  of  railroad 
tracks,  thence  southwesterly  to 
34°41'35"N,  120°35'55"W,  located  on 
north  bank  of  Santa  Ynez  River,  thence 
northeasteriy  to  34°41'41"  N,  120°35'43" 
W,  thence  southeasterly  along  north 
bank  of  Santa  Ynez  River  to  34°41'24" 
N,  120°35'05"  W,  located  at  end  of 
Gravel  Pit  Road,  thence  southwesterly  to 
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CA-13  POINT  SM.  TO  POINT  CONCtPTWN 
UNIT  2-   SANT*  YNa  MVE*  MOUTH/ 
OCEAN  KAON 

Unit  3 — Jalama  Beach 

Beginning  at  34°30'48"  N,  120°30'12" 
W,  thence  southeasterly  to  34°30'44"  N, 
120°3O'O4"  W,  located  at  northern  end 
of  Jalama  Beach  Lagoon,  thence 
southeasterly  to  34°30'23"N,  120°29'55" 
W,  thence  southeasterly  to  34°29'53"  N. 
120°29'44"  W.  thence  southeasterly  to 
34°29'43"  N,  120°29'42"  W,  thence  west 
to  MLW,  thence  northwesterly  following 
MLW  to  a  point  west  of  point  of 
beginning,  thence  east  to  point  of 
beginning.  (Tranquillon  Mountain 
USGS  7.5"  Quad  1959,  Lompoc  Hills 
USGS  7.5"  Quad  1971,  and  Point 
Conception  USGS  7.5"  Quad  1974). 
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CA-13  POINT  SAL 
TO  POINT  CONCEPTION 
UNIT   S-    JALAMA   BEACH 

CA-14.  Santa  Barbara  Coast  Beaches, 
Santa  Barbara  County  (Index  Map  3) 

Unit  1 — Devereaux  Beach 

Beginning  at  34''25'13"  N,  119°53'31" 
W,  located  on  20  foot  contour  line, 
thence  southeasterly  following  20-foot 
contour  line,  thence  northeasterly 
around  Coal  Oil  Point  to  34°24'33"  N, 
119°51'57"  W,  located  on  20  foot 
contour  line,  thence  south  to  MLW, 
thence  westerly  following  MLW, 
southwesterly  around  Coal  Oil  Point, 
thence  northwesterly  to  a  point  south  of 
point  of  beginning,  dience  north  to 
point  of  beginning.  (Dos  Pueblos 
Canyon  and  Goleta  USGS  7.5"  Quad 
1988). 
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CA-14  SANTA   lAMAlU   COAST   ICACHCS 
UHIT   1-   OeVCItCAUX   KACH 

Unit  2— Point  Castillo/  Santa  Barbara 
Harbor  Beach 

Point  Castillo 

Beginning  (breakwater  and  sandspit) 
at34°24'17"N,  119°41'13"W,  located  at 
Beacon,  thence  south  to  MLW,  thence 
southwesterly  following  MLW  on 
outside  of  breakwater  to  Point  Castillo, 
thence  northeasterly  following  MLW 
inside  of  breakwater  to  southwest  end  of 
sandspit,  thence  circle  sandspit 
clockwise  following  MLW  to  a  point 
south  of  point  of  beginning,  thence 
north  to  point  of  beginning.  (Santa 
Barbara  USGS  7.5"  Quad  1967). 

Santa  Barbara  Harbor  Beach 

Beginning  at  34°24'16"  N,  119''41'37" 
W,  located  at  southwest  end  of  beach, 
thence  northeasterly  following  a  line 
south  of  Cabrillo  Blvd.  to  34°24'09"  N, 
119°38'22"  W,  located  on  west  side  of 
Steams  Wharf,  thence  northeasterly  to 
34°24'54"N,  119°40'52"  W,  thence 
easterly  following  a  line  just  south  of 
Cabrillo  Blvd.  to  34°25'03"  N. 
119°39'50"  W,  thence  southeasterly  to 
34"'25'00"  N,  119°38'01"  W,  thence 
south  to  MLW,  thence  southwesterly 
following  MLW  to  a  point  east  of  point 
of  beginning,  thence  west  to  point  of 
beginning.  (Santa  Barbara  USGS  7.5" 
Quad  1967). 
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CA-14   SANTA    tAKBAItA    COAST    BEACH 

UHIT  2-  POINT  cAsnao/ 
SANTA  ■AKBARA  HARSOK   BEACH 

Unit  3 — Carpinteria  Beach 

Beginning  at  34''23'38"  N,  119°31'26" 
W,  located  at  end  of  Linden  St.  on 
northwest  end  of  beach,  thence 
southeasterly  to  34''23'22"  N,  119°31'02" 
W,  located  at  southeast  end  of  the 
beach,  thence  south  to  MLW,  thence 
northwesterly  following  MLW  to  a  point 
south  of  point  of  beginning,  thence 
north  to  point  of  beginning.  (Carpinteria 
USGS  7.5"  Quad  1988). 


-14   SANTA   BANBARA   COAST   BEACHES 
UMT  5-  CAimNTEnA  BEACH 
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CA-15.  Oxnard  Lowlands.  Ventura 
County  (Index  Map  4) 

Unit  1 — San  Buena/Ventuia  Beach 

Beginning  34n6'33"  N,  119°17'38"W. 
which  is  located  at  northwest  end  of 
beach,  thence  east  to  34°16'51"  N. 
119°17'24"  W.  thence  southeasterly  to 
34°16'40"  N,  119°17'03"  W,  thence 
southeasterly  to  34°16'15"  N,  119°16'33" 
W.  thence  southeasterly  to  34''15'40"  N, 
119°16'16"  W.  thence  southeasterly  to 
34°15'02"  N,  llQ^lS'Sa"  W,  thence  west 
to  \Q.W.  thence  northwesterly  following 
MLW  to  a  point  south  of  point  of 
beginning,  thence  north  to  point  of 
beginning.  (Ventura  USGS  7.5"  Quad 
1967). 


foot  contour  line  to  34°09'30"  N, 
119°13'28"  W,  located  on  north  side  of 
boat  ramp,  thence  west  to  MLW.  thence 
northwesterly  following  MLW  to  a  point 
west  of  point  of  beginning,  thence  east 
to  point  of  beginning.  (Oxnard  USGS 
7.5"  Quad  1967). 
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CA-1S   OXMANO   LOWUNDS 
UMT   I-  SAN  lUEMA/VDITUlU  KACH 

Unit  2 — Mandalay  Beach/Santa  Clara 
River  Mouth 

Beginning  at  34°14'28"  N,  119''16'12" 
W,  located  at  the  north  end  of  beach, 
thence  southeasterly  to  34°14'10"  N. 
1 19°15'30"  W,  located  on  north  bank  of 
Santa  Clara  River,  thence  east  to 
34°14'09"  N.  119°15'57"  W.  thence 
south  to  34°14'09"  N.  119°13'57"  W. 
thence  west  following  south  bank  of 
Sante  Clara  River  to  34°14'01"  N, 
119°15'30"  W,  thence  southwesterly  to 
34°13'53"N,  119°15'40"  W,  located  on 
15-foot  contour  line,  thence 
southeasterly  to  34°12'58"  N,  119°15'15" 
W,  located  on  north  end  of  McGrath 
Lake,  thence  southeasterly  following  15- 


CA-1S  OXNAMO  LOWLANDS 
UNIT  2-  yAMOALAY  KACH/ 
SANTA   CLADA   RIVCR   MOVtM 

Unit  3 — Ormond  Beach 

Begirming  at  34°08'40"  N,  119°11'58" 
W,  located  east  of  road  to  jetty,  thence 


southeasterly  to  34°08'49"  N,  119°11'58" 
W,  thence  southeasterly  to  34°07'48"  N, 
119°10'15"  W,  located  at  northwest  end 
of  wetlands,  thence  southeasterly  to 
34''07'22"  N,  119°09'19"  W.  located  on 
west  side  of  Arnold  Road,  thence 
southwest  along  Arnold  Road  to 
34°07'10"  N,  119°09'32"  W,  located  at 
end  of  Arnold  Road,  thence  west  to 
MLW,  thence  northwesterly  following 
MLW  to  a  point  south  of  point  of 
begirming,  thence  north  to  point  of 
beginning.  (Oxnard  and  Point  Mugu 
USGS  7.5"  Quads  1967). 
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CA-1S   OXMAKD   LOWLANDS 
IfHIT  5-  OKMONO  lUCH 

Unit  4 — Mugu  Lagoon  Beach 

Beginning  at  34°07'15"  N,  119°09'28" 
W,  thence  southeasterly  to  34°06'45"  N, 
119°08'44"  W,  thence  southwesterly  to 
34°06'42"  N.  119°08'47"  W,  thence 
southeasterly  to  34°06'31"  N,  119°08'32" 
W.  thence  southeasterly  to  34°06'20"  N. 
119°08'10"  W,  thence  southeasterly 
following  10-foot  contour  line  to 
34°06'03"  N,  n9°05'44"  W,  thence  east 
following  the  HWL  of  Mugu  Lagoon  and 
crossing  the  mouth  of  said  lagoon  to 
34''05'34"  N.  119°04'13"  W.  thence 
southeasterly  to  34°05'28"  N,  119°04'08" 
W,  located  on  10  foot  contour  line, 
thence  southeasterly  following  10  foot 
contour  line  to  34°05'10"  N,  119°03'38" 
W,  located  on  west  side  of  Point  Mugu, 
thence  west  to  MLW,  thence 
northwesterly  following  MLW.  but 
excluding  the  mouth  of  Mugu  Lagoon, 
to  a  point  south  of  point  of  beginning, 
thence  north  to  point  of  beginning. 
(Point  Mugu  USGS  7.5"  Quad  1967). 
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CA-16.  San  Nicolas  Island  Beaches, 
Ventura  County  (Index  Map  4) 

Unit  SN-1 

Beginning^at  33°14'02"N,  119°26'12" 
W.  thence  east  to  MLW.  thence 
southeasterly  and  southwesterly 
following  MLW  around  east  end  of 
Island  to  a  point  east  of  33°13'27"  N. 
119°26'11"  W,  thence  west  to  said  point, 
thence  north  following  25-foot  contour 
line  to  point  of  begirming.  (San  Nicolas 
Island  USGS  7.5"  Quad  1956). 

Unit  SN-2 

Beginning  at  33''12'59"  N,  119°28'33" 
W,  located  south  of  Island  Road,  thence 
easterly  to  33°12'57"N,  119°27'59"  W. 
thence  easterly  to  33°13'02"  N, 
119°27'17"  W,  thence  easterly  to 
33°13'10"  N,  119°26'55"  W.  thence 
south  to  MLW.  thence  west  foUovnng 
MLW  to  a  point  south  of  point  of 
begirming,  thence  north  to  point  of 
begirming.  (San  Nicolas  Island  USGS 
7.5"  Quad  1956) 

Unit  SN-3. 

Beginning  at  33°13'12"  N,  119°29'36" 
W,  located  south  of  Island  Road,  thence 
easterly  to  33°13'11"  N,  119°29'09"  W. 
thence  easterly  to  33°13'02"  N. 
119°28'39"  W,  thence  south  to  MLW, 
thence  west  following  MLW  to  a  point 
south  of  point  of  beginning,  thence 
north  to  point  of  begirming.  (San 
Nicolas  Island  USGS  7.5"  Quad  1956). 

Unit  SN-4 

Beginning  at  33°13'18"N,  119°30'05" 
W,  thence  southeasterly  to  33''13'10"  N, 
119°29'48"  W,  thence  west  to  MLW, 


CA-19   OXNARD    LOWLANDS 
UNtT  4-   MUGU   LACOON  BCACH 


thence  northwesterly  to  a  point  south  of 
point  of  beginning,  Uience  north  to 
point  of  begirming.  (San  Nicolas  Island 
USGS  7.5"  Quad  1956) 

Unit  SN-5 

Beginning  at  33'=13'24"  N,  119°30'25" 
W,  thence  southeasterly  to  33°13'17"  N, 
119'30'09"  W.  thence  south  to  MLW, 
thence  northwesterly  following  MLW  to 
a  point  south  of  point  of  beginning, 
thence  north  to  point  of  begirming.  (San 
Nicolas  Island  USGS  7.5"  Quad  1956). 

Unit  SN-6 

Beginning  at  33°13'47"  N,  119°31'12" 
W,  thence  southeasterly  to  33°13'36"  N. 
119«30'55"  W.  thence  south  to  MLW, 
thence  northwesterly  following  MLW  to 
a  point  south  of  point  of  beginning, 
thence  north  to  point  of  begirming.  (San 
Nicolas  Island  USGS  7.5"  Quad  1956). 

Unit  SN-7 

Beginning  at  33°14'10"  N.  119''32'49" 
W.  thence  southeasterly  to  33°14'07"  N. 
119°32'41"  W,  thence  southeasterly  to 
33''14'0O"  N,  119''32'38"  W,  thence 
south  to  MLW,  thence  northwesterly 
following  MLW  to  a  point  south  of  point 
of  begirming,  thence  north  to  point  of 
begirming.  (San  Nicolas  Island  USGS 
7.5"  Quad  1956). 

Unit  SN-8 

Beach  within  circle  with  a  radius  of 
250  feet  with  center  at  33°14'40"  N. 
119°33'29"  W.  (San  Nicolas  Island 
USGS  7.5"  Quad  1956). 

Unit  SN-9 

Beginning  at  33''16'22"  N,  119°33'11" 
W,  thence  southwesterly  to  33°18'17"  N, 


119°33'22"  W.  thence  southwesterlv  to 
33n6'13"  N,  119°33'43"  W.  thence' 
north  to  MLW.  thence  northeasterly 
following  MLW  to  a  point  north  of  point 
of  begirming,  thence  south  to  point  of 
beginning.  (San  Nicolas  Island  USGS 
7.5"  Quad  1956). 

Unit  SN-10 

Beginning  at  33°17'01"  N,  119°31'58" 
W.  thence  southwesterly  to  33°16'51"  N. 
1 19°32'08"  W,  thence  southwesterlv  to 
33°16'47"N.  119°32'21"  W,  thence' 
north  to  MLW.  thence  northeasterly 
following  MLW  to  a  point  west  of  point 
of  beginning,  thence  east  to  point  of 
begirming.  (San  Nicolas  Island  USGS 
7.5"  Quad  1956). 

Unit  SN-1 1 

Beginning  at  33°15'31"N.  119°27'S2" 
W,  thence  westerly  to  33'=15'32"  N. 
119<'28'11"  W,  Uience  westerly  to 
33°15'46"  N,  119°28'55"  W,  thence 
northwesterly  to  33°15'59"  N, 
119°29'10"  W.  thence  southwesterlv  to 
33°15'54"  N,  119°29'34"  W,  thence' 
northwesterly  to  33°15'58"  N, 
119«29'52"  W.  thence  north  to  MLW, 
thence  easterly  following  MLW  to  a 
point  north  of  point  of  begirming, 
thence  south  to  point  of  liegiiming.  (San 
Nicolas  Island  USGS  7.5"  Quad  1956). 

Unit  SN-1 2 

Begirming  at  33°14'25"  N,  119°26'35" 
W.  thence  northwesterly  to  33''14'40"  N. 
119°26'49"W.  thence  east  to  MLW, 
thence  southeasterly  following  MLW  to 
a  point  east  of  point  of  begirming. 
thence  west  to  point  of  begirmong.  (San 
Nicolas  Island  USGS  7.5"  Quad  1956). 
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CA-17.  Malibu  Lagoon.  Los  Angeles 
County  [Index  Map  4) 

Beginning  at  34°01'58"N.  IISHCSS" 
W.  thence  northwesterly  crossing 
Highway  1 ,  and  excluding  Highway  1 
and  the  existing  ROW  north  and  south 
of  Highway  1.  to  34°02'04"  N, 
118''40'56"  W,  thence  northwesterly  to 
34°02'13"  N,  118°40'59"  W,  thence 
northeasterly  to  34°02'14"  N.  118°40'56" 
W.  thence  southeasterly  to  34°02'03"  N. 
118°40'47"  W,  thence  east  to  34°02'03" 
N,  118°40'44"  W,  thence  northeasterly 
to  34''02'12"  N.  118''40'37"  W,  thence 
south  to  MLW,  thence  southerly  and 
westerly  following  MLW  to  a  point 
directly  south  of  the  point  of  beginning, 
thence  north  to  the  point  of  beginning. 
(Malibu  Beach  USGS  7.5  Quad  1981). 
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CA-18.  Mission  Beach  and  Bay.  San 
Diego  County  (Ihdex  Map  4) 

Unit  1 — Fiesta  Island 

Beginning  at  32°46'07"  N.  117°14'34" 
W.  thence  south  to  MLW,  thence 
southerly  and  northerly  following  MLW 
to  a  point  directly  south  of  32°45'34"  N. 
117''14'50"  W.  thence  north  to  said 
point,  thence  northwesterly  to  32''45'52" 
N.  117°14'58"  W.  thence  northeasterly 
to  32''46'16"  N,  117°14'55"  W.  thence 


southeasterly  to  the  point  of  beginning. 
(La  Jolla  USGS  7.5"  Quad  1975). 

Unit  2 — Mariner's  Basin 

Beginning  at  32°46'31"  N.  117°13'25" 
W.  thence  southeasterly  to  32°46'30"  N, 
117°13'23"  W.  thence  southwesterly  to 
32'>46'15"  N,  117°13'34"  W.  thence 
southeasterly  to  32°46'10"  N.  117°13'23" 
W,  thence  south  to  MLW,  thence 
westerly  and  northerly  following  MLW 
to  a  point  directly  west  of  the  point  of 
beginning,  thence  east  to  the  point  of 
beginning.  (La  Jolla  USGS  7.5"  Quad 
1975). 

Unit  3 — Mission  Beach 

Beginning  at  32°46'26"  N.  117<'15'08" 
W.  thence  southerly  to  32°46'02"  N. 
117°15'06"  W,  thence  southerly  to 
32°45'43"  N,  117°15'05"  W,  thence 
southeasterly  to  32°45'34"  N.  117°14'57" 
W,  which  is  on  the  north  jetty  to 
Mission  Bay,  thence  westerly  following 
the  north  side  of  the  jetty  to  MLW, 
thence  northerly  following  MLW  to  a 
point  direcUy  west  of  the  point  of 
beginning,  thence  east  to  the  point  of 
beginning.  (La  Jolla  USGS  7.5"  Quad 
1975). 
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CA-19.  South  San  Diego  Coast  Beaches, 
San  Diego  County  (Index  Map  4) 

Unit  1— Silver  Strand/Delta  Beach 

Beginning  at  32°40'08"  N.  117''09'54" 
W,  thence  northeasterly  to  the  west  side 
of  the  San  Diego  and  Arizona  Eastern 
Railroad  tracks,  thence  southeasterly  to 
32°40'07"  N,  117°09'42"  W.  thence  east 
to  MLW,  thence  southeasterly  following 
MLW  to  a  point  direcUy  north  of 
32°39'27"  N,  117''09'10"  W,  thence 
south  to  said  point,  thence  northeasterly 
to  32°39'30"  N,  117<'08'57"  W,  thence 
southeasterly  to  32°39'16"  N,  117"'08'48" 
W.  thence  southwesterly  to  32°39'11"  N, 
117°09'00"  W,  thence  southeasterly 
following  the  west  side  of  the  San  Diego 
and  Arizona  Eastern  Railroad  tracks  and 
the  west  side  of  Silver  Strand  Boulevard 
to  32°36'43"  N,  117'>08'02"  W,  thence 
southeasterly  to  32°36'32"  N,  117°07'55" 
W,  thence  southerly  to  32°35'09"  N, 
117°07'51"  W,  thence  west  to  MLW, 
thence  north  following  MLW  to  a  point 
directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning. 
(Point  Loma  and  Imperial  Beach, 
Calif.— Baja  Calif.  Norte  USGS  7.5" 
Quads  1975). 


following  the  HWL  of  said  slough  to 
32°33'26"  N,  117''0740"  W,  which  is  at 
the  mouth  of  Tijuana  River,  thence 
southeasterly  crossing  said  river  to 
32°32'36"  N,  117''07'24"  W,  Uience 
south  to  32°32'04"  N,  117»07'24"  W, 
thence  west  to  MLW,  thence  northerly 
following  MLW.  but  excluding  the 
mouth  of  Tijuana  River,  to  a  point 
directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning. 
Excludes  all  our  property.  (Imperial 
Beach,  Calif.— Baja  Calif.  Norte  USGS 
7.5"  Quad  1975). 
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Unit  2 — Tijuana  River  Beach 

Beginning  at  32°34'01"  N,  117°07'53" 
W,  thence  southerly  following  the 
unimproved  road  to  32"33'44"  N, 
117°07'49"  W,  thence  eastto  the  HWL 
of  Oneonta  Slough,  thence  south 
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Dated:  November  24.  1999. 
Donald  J.  Bairy, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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Part  IV 


Environmental 
Protection  Agency 

40  CFR  Parts  9,  144,  145,  and  146 
Underground  Injection  Control 
Regulations  for  Class  V  Injection  Wells, 
Revision;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 144, 14S  and  146 

(FRL-6482-2] 
RIN  204O-ABB3 

Revisions  to  the  Underground 
Injection  Control  Regulations  for  Class 
V  ln)actlon  Wells 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACnoN:  Final  rule. 

SUHMARY:  Today  the  Environmental 
Protection  Agency  (EPA)  is 
promulgating  revisions  to  the  Class  V 
Underground  Injection  Control  (UIC) 
regulations.  This  rule  adds  new 
requirements  for  two  categories  of 
endangering  Class  V  wells  to  ensure 
protection  of  underground  sources  of 
drinking  water.  In  particular,  it:  bans 
existing  motor  vehicle  waste  disposal 
wells  in  groimd  water  protection  areas 


and  other  sensitive  ground  water  areas 
with  a  provision  that  allows  well 
owners  and  operators  to  seek  a  waiver 
from  the  ban  and  obtain  a  permit:  and 
bans  new  motor  vehicle  waste  disposal 
wells  and  new  and  existing  large- 
capacity  cesspools  nationwide.  The 
preamble  also  discusses  EPA's  decision 
to  postpone  finalization  of  new 
requirements  for  the  industrial  well 
category  as  defined  in  the  proposed 
rule.  EPA  believes  it  would  be 
worthwhile  to  further  study  this  well 
category  and  will  finalize  the  rule  for 
industrial  wells  at  a  later  date. 
DATES:  This  rule  will  be  effective  April 
5,  2000. 

ADDRESSES:  The  rule  and  supporting 
documents,  including  public  comments 
and  EPA  responses,  are  available  for 
review  in  the  UIC  Class  V  W-9a-05 
Water  Docket  at  the  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW., 
EB57,  Washington,  D.C.  20460.  For 
information  on  how  to  access  Docket 
materials,  please  call  (202)  260-3027 


between  9  a.m.  and  3:30  p.m.  Eastern 
Time.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  Safe 
Drinking  Water  HoUine.  phone  800- 
426-^791.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  federal  holidays,  from  9  a.m. 
to  5:30  p.m.  Eastern  Time.  For  technical 
inquiries,  contact  Robyn  Delehanty, 
Underground  Injection  Control  Program, 
Office  of  Ground  Water  and  Drinking 
Water  (mailcode  4606),  EPA,  401  M 
Street,  SW.,  Washington.  DC,  20460. 
Phone:  202-260-1993.  E-mail: 
delehanty.robyn@epamail.epa.gov. 
SUPf>t£MENTARY  INFORMATION:  Regulated 
Entities:  Although  certain  clarifications 
to  the  UIC  regulations  apply  to  owners 
or  operators  of  any  type  of  Class  V  well, 
the  entities  regulated  by  additional 
requirements  are  owners  or  operators  of 
Class  V  motor  vehicle  waste  disposal 
wells  and  large-capacity  cesspools. 
Potentially  regulated  categories  and 
entities  include: 


Category 


Industry  and  Commenx  .... 


State  and  Local  Government 

Federal  Government  , ,_,>_. 


Examples  of  regulated  entities  (if  ttiey  have  a  Class  V  well) 


Motor  V«hid0  FacHHies:  gasoline  sen/ice  stations,  new  and  used  car  dealers,  any  facility  tfiat 
does  any  vehicle  repair  work  (e.g..  body  shops,  transmission  repair  shops,  and  muffler  re- 
pair shops). 

Large-Capaaty  Cesspools:  restdential  or  commercial  facilities  such  as  campgrounds,  multi-unft 
residences,  churches,  schools. 

Motor  Vehicle  Facilities:  road  facilities,  fire  stations. 

Large^apadty  Cesspools.  campgrourKls,  rest  stops. 

Any  Federal  Agency  that  owns  or  operates  one  of  Itie  above  entities. 


This  table  is  not  intended  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities,  of  which  EPA  is 
currently  aware,  that  are  potentially 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated  To  determine  whether 
your  injection  well  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §§  144.81 
and  144.85  of  the  rule.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 
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I.  Format  and  Scope  of  Rule 

Today's  notice  consolidates  Class  V 
UIC  regulations  in  a  new  Subpart  G  to 
40  CFR  Part  144.  This  subpart  is  written 
in  a  simple-toimderstand,  plain-English 
format.  Before  reading  the  rest  of  this 
preamble.  Class  V  well  owners/ 
operators  should  review  the  final 
regulation  that  presents  the  enforceable 
legal  requirements  they  need  to  know 
about.  This  preamble  does  not  repeat 
many  of  the  requirements  contained  in 
the  final  rule,  but  rather  provides 
background  and  additional  rationale  not 
included  in  the  regulation. 

n.  Background 

A.  Statutory  and  Regulatory  Framework 

Class  V  wells  are  regulated  imder  the 
authority  of  Part  C  of  die  Safe  Drinking 
Water  Act  (SDWA  or  the  Act)  (42  U.S.C. 
300h  et  seq).  The  SDWA  is  designed  to 
protect  the  quality  of  drinking  water  in 
the  United  States!  and  Part  C 
specifically  mandates  the  regulation  of 
underground  injection  of  fluids  through 
wells.  The  Agency  has  promulgated  a 
series  of  underground  injection  control 
(UIC)  regulations  under  this  authority. 

Section  1421  of  the  Act  requires  EPA 
to  propose  and  promulgate  regulations 
specifying  minimum  requirements  for 
State  programs  to  prevent  underground 
injection  that  endangers  drinking  water 
soiuces.  EPA  promulgated 
administrative  and  permitting 
regulations,  now  codified  in  40  CFR 
parts  144  and  146,  on  May  19, 1980  (45 
FR  33290),  and  technical  requirements 
in  40  CFR  part  146  on  June  24,  19B0  (45 
FR  42472).  The  regulations  were 
subsequenUy  amended  on  August  27, 
1981  (46  FR  43156),  February  3, 1982 
(47  FR  4992),  January  21,  1983  (48  FR 
2938),  April  1,  1983  (48  FR  14146),  julv 
26, 1988  (53  FR  28118),  December  3, 
1993  (58  FR  63890).  June  10, 1994  (59 
FR  29958),  December  14. 1994  (59  FR 
64339),  and  June  29,  1995  (60  FR 
33926). 

Section  1422  of  the  Act  provides  that 
States  may  apply  to  EPA  for  primary 
enforcement  responsibility  to 
administer  the  UIC  program:  those 
States  receiving  such  authority  are 
referred  to  as  "Primacy  States."  Where 
States  do  not  seek  this  responsibility  or 


fail  to  demonstrate  that  they  meet  EPA's 
minimum  requirements,  EPA  is  required 
by  regulation  to  prescribe  a  UIC  program 
for  such  States.  'These  direct 
implementation  (DI)  programs 
regulations  were  issued  in  two  phases, 
on  May  11, 19S4  (49  FR  20138)  and 
November  15,  1984  (49  FR  45308).  For 
the  remainder  of  this  preamble, 
refereni:es  to  the  UIC  Program 
"Director"  mean  either  the  Director  of 
the  EPA  program  (where  the  program  is 
implemented  directly  by  EPA)  or  the 
Director  of  the  Primacy  State  program 
(where  the  State  is  responsible  for 
implementing  the  program).  Also, 
currently  all  Class  V  UIC  Programs  in 
Indian  Country  are  directly 
implemented  by  EPA.  Therefore,  for  the 
remainder  of  this  preamble,  references 
to  DI  Programs  include  Class  V 
programs  in  Indian  Coimtiy. 

B.  History  of  This  Rulemaking 

1. 1994  Consent  Decree  With  the  Sierra 
Club 

On  August  31, 1994,  EPA  entered  into 
a  consent  decree  with  the  Sierra  Club 
that  required  that  no  later  than  August 
15, 1995,  the  EPA  Administrator  sign  a 
notice  to  be  published  in  the  Federal 
Register  proposing  regulatory  action 
that  fully  discharges  &e  Adininistrator's 
rulemaking  obligation  under  section 
1421  of  the  SDWA,  42  U.S.C.  300h,  with 
respect  to  Class  V  injection  wells, 

2. 1995  Proposed  Rule 

On  August  15,  1995,  the 
Administrator  signed  a  notice  of 
proposed  rulem^ng  that  proposed  a 
regulatory  determination  and  minor 
revisions  to  the  UIC  regulations  for 
Class  V  injection  wells  (60  FR  44652, 
August  28, 1995).  In  this  notice,  EPA 
proposed  not  to  adopt  additional  federal 
regulations  for  any  types  of  Class  V 
wells.  Instead,  the  Agency  proposed  to 
address  the  risks  posed  by  certain  wells 
using  existing  authorities  and  a  Class  V 
management  strategy  designed  to  (1) 
speed  up  the  closure  of  potentially 
endangering  wells  and  (2)  proinote  the 
use  of  best  management  practices  to 
ensiu^  that  other  Class  V  wells  of 
concern  do  not  endanger  imdergroimd 
sources  of  drinking  water  (USDWs). 
Several  factors  led  EPA  to  propose  this 
approach,  including:  (1)  The  wide 
diversity  in  the  types  of  fiuids  being 
injected,  ranging  from  high  risk  to  not 
likely  to  endanger:  (2)  the  large  nimiber 
of  facilities  to  be  regulated:  and  (3)  the 
nature  of  the  regulated  commimity, 
which  consists  of  a  large  proportion  of 
small  businesses. 

EPA  received  many  comments  that 
supported  the  Agency's  proposal  to  not 


impose  more  regulations  for  Class  V 
welb.  However,  EPA  also  received  a 
number  of  comments  that  raised 
concerns  about  the  proposal.  In 
particular,  several  commentors 
questioned  whether  a  UIC  program 
without  additional  requirements  for 
relatively  high-risk  well  types  would 
prevent  endangerment  to  drinking  water 
sources  as  required  by  the  SDWA. 
Others  questioned  whether  the  proposal 
was  really  the  best  EPA  could  do  given 
the  known  threat  to  USDWs  that  some 
wells  present. 

3. 1997  Modified  Consent  Decree 

Ba.<ied  on  comments  received  on  the 
1995  proposal.  EPA  decided  to 
reconsider  that  proposed  approa[:h. 
Because  this  reconsideration  would 
extend  the  time  necessary  to  complete 
the  rulemaking  for  Class  V  wells,  EPA 
and  the  Sierra  Club  entered  into  a 
modified  consent  decree  on  January  28, 
1997  (D.D.C.  No.  93-2644)  that 
extended  the  dates  for  rulemaking  that 
had  been  in  the  1994  decree.  The 
modified  decree  requires  three  actions. 

First,  by  no  later  than  June  18,  1998, 
the  EPA  Administrator  was  required  to 
sign  a  notice  to  be  published  in  the 
Federal  Register  proposing  regidatory 
action  that  fully  discharges  the 
Administrator's  rulemaking  obligation 
under  section  1421  of  the  SDWA  with 
respect  to  those  types  of  Class  V 
injection  wells  presenUy  determined  to 
be  high  risk  for  which  EPA  does  not 
need  additional  information.  A  thirty- 
day  extension  was  granted:  the 
Administrator  signed  the  notice  on  July 
17.  1998.  The  Administrator  is  required 
to  sign  a  final  determination  for  these 
endangering  Class  V  wells  by  no  later 
than  October  29.  1999.  although  the 
decree  provides  the  Administrator  with 
discretion  to  exercise  another  30-day 
extension. 

Second,  by  no  later  than  September 
30, 1999,  EPA  must  complete  a  study  of 
all  Class  V  wells  not  included  in  the 
first  rulemaking  on  endangering  Class  V 
injection  wells.  EPA  has  completed  this 
study.  Based  on  this  study,  EPA  may 
find  that  some  of  these  other  types  of 
Class  V  wells  also  pose  an 
endangerment  to  drinking  water. 

Thira,  by  no  later  than  April  30,  2001, 
the  EPA  Administrator  must  sign  a 
notice  to  be  published  in  the  Federal 
Register  proposing  to  discharge  the 
Administrator's  rulemaking  obligations 
under  section  1421  of  the  SDWA  with 
respect  to  all  Class  V  injection  wells  not 
included  in  the  first  rulemaking  for 
Class  V  injection  wells.  The 
Administrator  must  sign  affinal 
determination  for  these  remaining  Class 
V  wells  by  no  later  than  May  31,  2002. 
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4. 1998  Proposed  Rule 

On  July  29.  1998  (63  FR  40586),  in 
response  to  the  ftrst  action  required 
under  the  modified  consent  decree,  EPA 
proposed  revisions  to  the  Class  V  UIC 
regulations  that  would  add  new 
requirements  for  three  categories  of 
Class  V  wells  that  were  believed  to 
endanger  drinidng  water.  According  to 
this  proposal,  Class  V  motor  vehicle 
waste  disposal  wells  in  ground  water 
protection  areas  (as  defined  in  Section 
IV.A.l  of  the  preamble)  would  either  be 
banned  or  would  have  to  get  a  permit 
that  requires  fluids  relea-sed  in  those 
wells  to  meet  the  drinldng  water 
maximum  contaminant  levels  (MCLs) 
and  other  health-based  standards  at  the 
point  of  injection.  Class  V  industrial 
waste  disposal  wells  in  ground  water 
protection  areas  also  would  be  required 
to  meet  the  MCLs  and  other  health- 
based  standards  at  the  point  of  injection, 
and  large-capacity  cesspools  in  such 
areas  would  be  banned. 

EPA  discussed  the  1998  proposal  with 
several  stakeholders  and  small  entity 
representatives.  During  January  and 
February  of  1998,  EPA  coavened  time 
stakeholder  meetings  to  inform 
potentially  afiected  entities  of  the 
requirements  under  consideration  and 
to  solicit  feedback.  In  addition,  as 
required  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  EPA  conducted 
outreach  to  representatives  of  small 
entities  affected  by  the  rule.  In 
consultation  with  the  Small  Business 
Administration,  EPA  identified  17 
representatives  of  small  entities  that 
were  most  likely  to  be  affected  by  the 
proposal. 

A  Small  Business  Advocacy  Review 
Panel  met  for  60  days  in  1998  to  identify 
small  entity  concenu  with  the  proposed 
rulemaking.  The  1998  proposal 
incorporated  all  recommendations  on 
which  the  Panel  reached  consensus  (see 
63  FR  40590,  July  29.  1998). 

m.  Actions  Taken  After  Close  of  the 
Public  Comment  Period 

A.  Public  Comment 

The  1998  proposed  rule  was  initially 
opeD  for  public  comment  for  60  days.  In 
response  to  a  request  to  extend  the 
comment  period.  EPA  published  a 
notice  in  the  Federal  Register  (63  FR 
S1882)  which  reopened  the  comment 
period  for  an  additional  60  days. 

Ninety-seven  commentors  addressed 
the  proposal.  EP.^  has  developed  a 
response  to  comment  document 
addressing  all  public  comments 
received  on  motor  vehicle  waste 
disposal  wells  and  large-capacity 
cesspools,  which  are  the  well  types 


addressed  in  this  rulemaking.  This 
document  is  available  at  the  Water 
Docket.  In  addition,  some  comments  are 
discussed  in  today's  preamble.  Public 
comment  received  regarding  regulation 
of  industrial  wells  will  be  considered 
and  addressed  when  the  final 
determination  for  those  wells  is 
published. 

B.  National  Drinking  Water  Advisory 
Council 

The  National  Drinking  Water 
Advisory  Council  (NDWAC)  was 
established  by  the  SDWA  Section  1446 
to  provide  practical  and  independent 
advice,  constUtation.  and 
recommendations  to  the  Agency  on  the 
activities,  functions  and  policies  related 
to  the  SDWA.  At  its  April  1997  meeting, 
NDWAC  decided  to  form  a  Federal 
Advisory  Committee  Act  (FACA) 
working  group  to  address  the  Class  V 
Underground  Injection  Control  and 
Source  Water  Protection  Program 
integration  issues. 

The  EPA  UIC  and  Source  Water 
working  group  represents  a  broad  range 
of  public  interests  including:  State, 
federal  and  local  govenunent 
representatives:  public  interest  groups, 
including  environmental  organizations: 
universities:  industry:  and  utility 
operators.  The  group  met  twice  in  1999 
to  discuss  the  proposed  Class  V 
regulation,  as  well  as  issues  addressed 
in  public  comment. 

The  full  NDWAC  council  considered 
the  working  group's  conclusions  during 
their  May  1999  meeting.  The  full 
coimcil  then  made  formal 
recommendations  to  the  Administrator. 

C.  Notice  of  Data  Availability 
EPA  published  a  notice  of  data 

availability  (NODA)  and  further  request 
for  comment  related  to  the  1998 
proposed  nde  on  May  21,  1999  (64  FR 
27741).  A  total  of  14  public  oomment 
letters  were  received  in  response  to  this 
request. 

■The  NODA  was  published  in  response 
to  additional  information  received 
during  and  after  the  close  of  the 
comment  period.  It  outiined  additional 
data  and  issues  EPA  was  considering  in 
developing  the  final  rule,  including  the 
following  information  that  is  discussed 
in  separate  sections  below: 
contamination  incident  information  and 
injectate  quality  data  from  the  Class  V 
study:  a  draft  report  on  contaminant 
occurrence  in  public  water  systems:  and 
injectate  quality'  and  contamination 
incident  data  from  EPA  Regions  Q  and 
Vm.  Two  other  categories  of 
information  presented  in  the  NODA, 
Class  V  well  closure  cost  data  from 
Penske  Truck  Leasing  Company  and 


Source  Water  Assessment  Plans 
submitted  to  EPA,  are  discussed  in 
section  V.A  of  today's  preamble  relating 
to  the  economic  impact  analysis. 

The  following  sections  only  address 
the  NODA  as  it  pertains  to  motor 
vehicle  waste  disposal  wells  and  large- 
capacity  cesspools  targeted  in  today's 
rule.  As  discussed  in  more  detail  in 
section  IV.B  of  this  preamble,  several 
public  commentors  on  the  1998 
proposal  questioned  the  basis  for 
regtilating  all  industrial  wells  in  the 
same  manner,  given  the  diversity  of 
wells  that  exist  within  that  category  as 
it  was  proposed  and  the  Agency  has 
decided  not  to  go  final  with  the  1998 
proposal  for  industrial  wells  at  this 
time. 

1.  Class  V  Study 

EPA  has  completed  a  study  of  Class 
V  injection  wells  to  meet  the 
requirements  of  a  modified  consent 
decree  in  Sierra  Club  v.  Browner  (D.D.C. 
Mo.  93-2644).  This  consent  decree 
required  the  Agency  to  study  Class  V 
wells  not  included  in  today's 
rulemaking.  The  information  was 
collected  from  both  State  and  EPA 
Regional  offices  using  survey 
questionnaires  and  selected  site  visits, 
and  from  other  sources,  such  as  trade 
associations,  research  institutions  and 
universities.  Information  from  the  study 
will  be  used  to  determine  if  additional 
Class  V  regulations  are  needed  to 
protect  USDWs  from  Class  V  injection 
wells  not  regulated  by  today's 
rulemaking.  The  focus  of  the  study 
consisted  of  an  information  collection 
effort  for  23  subclasses  of  Class  V  wells. 

Through  the  study.  States  and  EPA 
Regional  offices  were  also  asked  to 
supply  information  on  the  three  well 
types  addressed  in  the  proposed  rule: 
motor  vehicle  waste  disposal  wells: 
industrial  waste  disposal  wells  and 
large-capacity  cesspools.  Before  the 
study  was  completed  and  the  final 
methods  and  results  were  fully 
documented,  information  received  on 
the  three  well  types  targeted  by  the 
proposed  Class  V  rule  were  compiled  in 
a  single  notebook  and  made  available 
through  the  NODA.  The  data  was 
presented  in  three  sections.  The  first 
section  provided  the  latest  State 
inventory  information  for  each  of  the 
three  well  types  as  reported  in  survey 
responses.  The  second  provided 
information  on  contamination  incidents 
identified  by  the  States.  The  third 
contained  injectate  quality  data 
collected  from  motor  vehicle  and 
industrial  waste  disposal  wells. 

In  the  NODA,  EPA  stated  its  plan  to 
use  this  new  information  to  help  assess 
the  threat  posed  by  the  different  well 


types  and  to  better  project  the  number 
of  affected  entities.  Below,  EPA 
describes  how  the  recentiy  obtained 
injectate  quality  and  contamination  case 
information  presented  in  the  NODA 
supports  the  Agency's  regulatory 
determination  in  today's  final  rule- 
making. The  new  inventory  data 
presented  in  the  NODA  is  discussed  in 
Section  V  of  this  preamble. 

As  part  of  the  Class  V  Stiidy  EPA 
received  limited  injectate  sampling  data 
for  motor  vehicle  waste  disposal  wells. 
In  "Analyses  from  Sampling  at  Class  V 
Industrial  and  Motor  Vehicle  Waste 
Disposal  Wells,"  A.  Melcer  and  N. 
Wiser,  USEPA  Region  5.  examined  the 
analytical  results  of  liquid  and  sludge 
injectate  taken  from  26  motor  vehicle 
waste  disposal  wells  in  Indiana, 
Michigan,  and  Minnesota 
Approximately  50  percent  of  the  liquid 
samples  collected  exceeded  MCLs  and 
approximately  19  percent  of  the  .samples 
exceeded  toxicity  characteristic  (TC) 
hazardous  waste  limits.  Approximately 
80  percent  of  the  sludge  leachate 
samples  analyzed  exceeded  MCLs  and 
30  percent  qualified  as  hazardous  waste. 
Laboratory  results  submitted  by  another 
motor  vehicle  facility  indicated  that 
some  organic  constituents  in  the 
injectate  were  above  MCLs.  As  a  result, 
the  permit  for  the  Class  V  UIC  well  was 
denied.  A  database  containing  thirty 
cases  of  soil  and/or  ground  water 
contamination  caused  by  the  operation 
of  such  wells  was  also  submitted  as  part 
of  the  Study.  Most  of  the  contamination 
cases  are  for  service  stations  in  New 
York  but  the  database  does  not  provide 
specific  details. 

Six  public  commentors  said  this 
information  did  not  support  the 
Agency's  proposed  high-risk  conclusion 
and  a  ban  for  motor  vehicle  waste 
disposal  wells.  These  commentors 
believed  the  information  shows  that 
motor  vehicle  wells  can  be  safely 
operated  under  certain  circumstances, 
that  the  contamination  cases  are  few  in 
number  and  possibly  not  representative 
of  today's  operating  practices,  and  that 
tbe  information  is  too  vague  and 
anecdotal  to  support  informed  decision 
making. 

2.  Region  II  and  Vm  Data 

The  Region  II  and  vm  data  provide 
additional  evidence  that  fluids  released 
in  motor  vehicle  waste  disposal  wells 
commonly  exceed  MCLs  and  that  these 
wells  have  been  linked  with 
environmental  contamination.  For 
example,  one  report  shows  that  out  of 
38  motor  vehicle  facilities  in  the  State 
of  New  York,  20  had  injectate  above 
MCLs  entering  drywells  and  19  had 
injectate  above  MCLs  entering  septic 


systems.  Out  of  27  case  study  files 
reviewed  in  Region  D,  nine  had 
documented  incidents  of  ground  water 
and/or  soil  contamination.  Region  Vm 
submitted  both  laboratory  reports  from 
motor  vehicle  waste  disposal  facilities 
in  Montana  and  two  reports  from  South 
Dakota  which  included  injectate 
sampling  data.  All  facilities  exceeded 
primary  drinking  water  standards  in  one 
or  more  sampling  events  for  volatile 
organic  compounds  (VOCs)  and/or 
heai-y  metals.  For  example,  benzene  was 
detected  in  some  samples  at  1.1  to  22 
times  the  MCL.  Tetrachloroethylene 
levels  were  seen  ranging  from  1.1  to  38 
to  280  times  MCL  and  methylene 
chloride  at  96  times  the  MCL.  Some 
metals  were  found  to  exceed  the 
hazardous  waste  toxicity  characteristic 
levels. 

Only  one  commentor  addressed  these 
data  specifically.  This  commentor 
believed  the  data  support  their 
contention  that  motor  vehicle  wells 
cannot  be  categorically  classified  as 
high  risk.  The  commentor  noted  that 
less  than  one  percent  of  all  Class  V  well 
contamination  cases  in  Region  II 
involved  ground  water  contamination. 

EPA  believes  the  injectate  data  and 
conta.TJnaUon  cases  cited  in  the  NODA 
bom  the  study  and  Regions  II  and  VID 
support  the  1998  proposal  that  motor 
vehicle  waste  disposal  wells  warrant 
additional  federal  regulation.  The 
additional  information  confirm  that 
samples  of  injectate  exceed  the  MCLs 
for  volatile  organic  compounds  and 
metals.  In  some  cases,  contaminants 
exceeded  RCRA  toxic  characteristic 
levels.  This  data  is  consistent  with 
information  collected  to  support  the 
proposed  rule  making  and  supports  EPA 
concerns  about  potential  endangerment 
of  drinking  water  by  these  wells. 
However,  the  Agency  recognizes  that 
tbere  may  be  situations  in  which  an 
owner  or  operator  of  a  Class  V  motor 
vehicle  waste  disposal  well  could 
implement  best  management  practices 
(BMPs)  and/or  install  treatment 
measures  such  that  the  waste  injected 
would  not  exceed  the  MCL  or  other 
health  based  standards  and  could 
therefore  remain  open  without 
endangering  USDWs.  For  that  reason, 
today's  rule  allows  owners  and 
operators  of  existing  Class  V  motor 
vehicle  waste  disposal  wells  to  seek  a 
waiver  from  the  ban  and  apply  for  a 
permit. 

3.  Contaminant  Occurrence  Report 

This  report  summarizes  occurrence 
data  from  finished  water  collected  from 
14  different  State  databases  for  public 
drinking  water  systems.  In  total,  the 
data  include  over  10  million  analytical 


results  from  over  25,000  public  water 
systems.  Only  contaminants  that  were 
tested  in  a  significant  number  of 
systems  (e.g..  several  hundred  or  more) 
in  at  least  one  of  the  State  databases 
were  evaluated  in  the  report.  Twenty- 
three  contaminants  known  or  believed 
to  be  associated  with  motor  vehicle 
waste  disposal  wells  were  selected  for 
analysis.  Each  of  the  23  contaminants 
were  detected  in  ground  water  based 
systems  at  concentrations  greater  than 
the  MCL. 

The  results  of  the  analysis  show  that 
contaminants  associated  with  Class  V 
wells  occur  in  public  drinking  water 
systems  across  the  nation  Contaminant 
occurrence  varied  widely  from  State  to 
State.  For  example,  12.8%  and  19.4%  of 
the  ground  water  systems  in  certain 
States  detected  tricbloroethene  and 
1.1.1-trichlororethane,  respectively. 
Furthermore,  all  contaminants  were 
detected  at  levels  that  exceeded  the 
MCL.  In  certain  States.  2.0%  of  ground 
water  systems  exceeded  the  MCL  for 
mercuT)'  and  5.7%  of  ground  water 
systems  exceeded  the  MCL  for 
tetrachloroethylene  (PCE)  Determining 
the  sotuve  of  the  contamination  was 
beyond  t  ■■e  scope  of  this  report,  but  the 
occurrence  data  clearly  demonstrates 
that  contaminants  known  to  be 
associated  with  Class  V  wells  occttr 
nationally  in  public  water  systems. 

rv.  Description  of  Today's  Action 

Today  EPA  is  finafizing  additional 
requirements  for  motor  vehicle  waste 
disposal  wells  and  large  capacity 
cesspools,  to  embrace  priorities  and 
help  achieve  goals  defined  under  the 
1996  Amendments  to  the  SDWA,  and  to 
fulfill  the  first  phase  of  the  Agency's 
requirements  under  the  1997  consent 
decree  with  the  Sierra  Club. 

Class  V  wells  are  currenUy  authorized 
by  rule  as  long  as  (1)  they  do  not 
endanger  USDWs,  and  (2)  the  well 
owners  or  operators  submit  basic 
inventory  and  assessment  information 
If  a  Class  V  well  may  endanger  USDWs. 
UIC  Program  Directors  can  require  the 
owner/operator  to  apply  for  a  permit, 
order  preventive  actions  (including 
closure  of  the  well)  to  prevent  the 
violation,  require  remediation  to  assure 
USDWs  are  protected,  or  take 
enforcement  action.  These,  and  other 
existing  federal  requirements  and 
authorities  will  continue  as  basic 
elements  of  EPA's  Class  V  strategy, 
applicable  to  all  Class  V  wells  in  all 
areas. 

Consistent  with  the  1997  decree.  EPA 
is  taking  a  step-wise  approach  to 
supplement  the  existing  program  and 
ensure  Class  V  injection  wells  do  not 
endanger  USDWs.  This  approach 
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consists  of  (1)  an  initial  rule  creating 
additional  requirements  for  some  of  the 
Class  V  well  types  determined  by  EPA, 
as  an  initial  matter,  to  be  higher  risk, 
and  (2)  further  study  of  other  types  of 
Class  V  wells  not  covered  in  the  initial 
rule  to  provide  the  factual  basis  for 
further  regulatory  action,  as  necessary. 

,\5  the  nrst  step  of  its  Class  V  strategy. 
EPA  is  today  Rnalizing  additional 
requirements  for  two  categories  of  Class 
V  injection  wells  determined  by  EPA  to 
be  a  source  of  endangerment  to  drinking 
water.  Specifically,  the  rule  covers:  (1) 
Existing  motor  vehicle  waste  disposal 
wells  located  in  ground  water  protection 
areas  delineated  for  community  water 
systems  and  non-tiansient  non- 
community  water  systems  that  use 
ground  water  as  a  source  and  other 
sensitive  ground  water  areas  as 
delineated  by  States;  and,  (2)  new  and 
existing  large-capacity  cesspools  and 
new  motor  vehicle  waste  disposal  wells 
nationwide.  The  conclusion  that  these 
Class  V  wells  pose  an  endangerment  is 
based  on  substantial  information  and 
the  combined  professional  judgment  of 
EPA  and  Stale  geologists  and  engineers 
that  are  responsible  for  implementing 
the  Class  V  UIC  program 

In  the  case  of  motor  vehicle  waste 
disposal  wells,  today's  rule  has  been 
developed  to  use  and  promote  linkages 
between  the  Class  V  LTIC  program  and 
EPA's  State  Drinking  Water  Source 
Assessment  add  Protection  Program. 
Both  programs  are  authorized  by  the 
SDWA  TTie  UIC  Program  is  designed  to 
protect  all  current  and  potential  USDWs 
from  contamination  by  injection  wells. 
The  State  Drinking  Water  Source 
Assessment  and  Protection  Program  is 
structured  to  identify  all  potential 
sources  of  contamination  within  areas 
that  provide  shott-term  recharge  to 
public  water  supply  wells  and  stuface 
water  intakes. 

The  focus  on  ground  water  protection 
areas  and  other  State  delineated 
sensitive  ground  water  areas  is  a  key 
element  for  the  protection  of  ciurent 
and  future  drinking  water  sources. 
Areas  delineated  under  the  State 
Drinking  Water  Source  Assessment  and 
Protection  Program  represent,  at  a 
minimum,  areas  designated  to  receive 
top  priority  for  the  protection  of  existing 
public  drinking  water  supplies. 
Sensitive  ground  water  areas  are  ground 
water  areas  identified  by  the  State  as 
needing  additional  protection  from 
Class  V  wells  with  injectate  likely  to 
endanger  drinking  water.  Consistent 
with  this  prioritization,  this  rule  uses  a 
phased- in  approach  that  targets  motor 
vehicle  waste  disposal  wells  in  ground 
water  protection  areas  first,  and  State 
designated  sensitive  ground  water  areas 


at  a  later  date.  This  allows  States  to 
prioritize  critical  ground  water  areas 
initially  and  phase-in  other  priority 
protection  areas  at  a  later  time. 

The  decision  to  regulate  motor  vehicle 
waste  disposal  wells  is  based  on  the 
high  potential  for  these  wells  to 
endanger  USDWs.  Motor  vehicle  waste 
disposal  wells  are  located  throughout 
the  country — mainly  in  populated 
areas — at  a  variety  of  facilities,  such  as 
automobile  service  stations,  car 
dealerships,  automotive  repair  shops, 
and  specialty  repair  shops  (e.g., 
transmission  shops,  muffler  shops,  body 
shops).  They  tend  to  be  shallow,  with 
injection  occurring  into  or  above 
USDWs.  They  also  tend  to  be  uncased, 
which  could  allow  contaminated  fluids 
to  move  more  easily  into  USDWs.  Given 
all  of  these  factors,  the  quality  of  fluids 
they  inject  becomes  very  important  in 
determining  whether  these  wells  are  a 
threat  to  USDWs. 

Although  the  development  and  use  of 
BMPs  by  the  automotive  industry  have 
improved  recycling  and  waste  disposal 
practices  over  the  past  decade,  EPA  is 
concerned  about  motor  vehicle-related 
facilities  which  inject  fluids  with  little 
or  no  treatment.  These  fluids,  which 
may  be  injected  intentionally  for  waste 
disposal  or  accidentally  as  a  result  of 
spills  or  leaks,  inclnde  spilled  gasoline 
and  oil,  waste  oil,  grease,  engine 
cleaning  solvents,  brake  and 
transmission  fluids,  and  antifreeze. 
Such  fluids  contain  potentially  harmful 
contaminants,  often  in  high 
concentrations.  For  example,  fluids 
containing  waste  oils  or  gasoline 
generally  include  benzene,  toluene, 
xylenes,  and  other  volatile 
contaminants.  Waste  oils  and  antifreeze 
also  contain  some  priority  pollutant 
heavy  metals,  such  as  barium,  cadmium, 
chromium,  and  lead  Other 
contaminants  that  may  be  injected 
include  methylene  chloride,  a 
compound  found  in  many  degreasers, 
and  ethylene  glycol,  a  component  of 
antifreeze.  All  of  these  contaminants 
can  be  toxic  above  certain  levels.  Some, 
such  as  benzene  and  toluene,  have  the 
potential  to  cause  cancer. 

Data  collected  for  the  1987  Report  to 
Congress  and  horn  later  EPA  Regional 
investigations  indicate  that  fluids  being 
injected  may  exceed  health-based  limits 
for  contaminant  levels  in  water  by  10  to 
1 00  times  (see  p.  5-1 9  of  the  August 
1989  Class  V  Task  Force  Report 
available  in  the  docket).  These  data 
were  confirmed  for  a  number  of  motor 
vehicle  service  stations  during  the 
implementation  of  a  1991  National 
Administrative  Order  addressing 
failures  to  submit  inventory  information 
required  under  40  CFR  144.26  and 


14e.S2(a).  Analyses  of  fluids  disposed  at 
a  group  of  facilities  subject  to  this  order 
found  a  total  of  13  contaminants  present 
in  concentrations  above  the  drinking 
water  MCL,  although  not  all 
contaminants  exceeded  the  MCL  in 
every  sample  at  ever)'  facility  (see  Data 
from  the  National  Administrative  Order 
on  Motor  Vehicle  Waste  Disposal  Wells, 
March  16,  1998,  available  in  the  docket). 
For  example,  benzene  concentrations 
exceeded  the  drinking  water  MCL  at  19 
of  the  20  facilities  tested  and  in  32  of 
35  samples  analyzed.  The  highest 
measur^  benzene  concentration  was  40 
times  the  MCL.  Similarly,  arsenic 
exceeded  the  MCL  at  1 1  of  1 7  facilities 
and  in  18  of  30  samples,  with  the 
highest  arsenic  concentration  being  31 
times  the  MCL. 

The  injection  of  used  petroleum 
products  may  leave  behind  an  oily 
residue  within  the  wells.  A  1995  report 
on  natural  bioattenuation  of  hazardous 
organic  compounds  in  the  subsurface 
states:  "Most  organic  contaminants, 
however,  enter  the  subsurface  as  an  oily 
liquid,  such  as  a  fuel  spill  or  release  of 
chlorinated  solvent.  Groundwater 
moving  through  the  material  dissolves  a 
small  portion  of  the  contaminant,  which 
becomes  a  plume  of  groimdwater 
contamination.  Because  the 
contaminant  mass  in  the  oily  material  is 
much  greater  than  that  dissolved  in  the 
groundwater,  the  spill  can  continue  to 
maintain  the  plume  more  or  less 
iiulefinitely.  As  the  plume  moves  away 
from  its  source  natural  biological 
processes  may  attenuate  the 
contamination  in  the  groundwater."  ' 

Examples  of  instances  where  motor 
vehicle  waste  disposal  wells  have 
endangered  USDWs  include  a  case  in 
Missoula,  Montana,  a  sole-source 
aquifer  area,  where  investigations 
starting  in  June  of  1988  discovered  that 
PCL  from  operating  drainage  wells  at 
auto  service  stations  bad  contaminated 
commtmity  wells  serving  approximately 
45.000  people. 2 '  Three  community 
wells  were  closed  and  another  15  have 
elevated  levels  of  PCE.  In  Gilford,  New 
Hampshire,  a  March  1 988  assessment  of 
a  site  with  a  garage,  a  tire  center,  auto 
body  shop,  and  a  U.S.  Army  Reserves 
maintenance  shop  discovered  that 
operating  floor  drains  had  contaminated 


the  ground  water,  the  soil,  and  an  on- 
site  water  supply  with  PCE.'  In  Exton, 
Pennsylvaixia.  trichloroethylene  (TCE), 
PCE,  and  1,1,1-trichloroethane  from  a 
stone  bed  drain  field  coimected  to  floor 
drains  of  an  auto  repair/body  shop 
operating  until  1984,  contaminated 
ground  water  that  supplies  drinking 
water  to  about  76,700  people.^  In 
Liberal.  Kansas,  solvents  disposed  in  a 
septic  system  by  an  engine  repair  shop 
resulted  in  volatile  organic  compouiul 
(VOC)  contamination  of  several  water 
supply  wells  in  1982:  concentrations  of 
VOCs  in  the  septic  system  were  as  high 
as  32,000  ug/l."  As  presented  in  Section 
m.C,  additional  data  from  Region  n. 
Region  VIII  and  the  Qass  V  study  show 
exceedences  of  the  MCLs  for  volatile 
organic  compounds  and  metals  in  Class 
V  motor  vehicle  waste  disposal  well 
injectate. 

EPA  believes  many  of  the  industries 
that  operate  motor  vehicle  waste 
disposal  wells  are  making  efforts  to 
implement  best  management  practices, 
waste  minimization  techniques,  and 
recycling  to  reduce  their  impact  on  the 
environment  and  lower  operating  costs. 
However,  more  recent  information 
presented  in  the  NODA  and  EPA's 
experience  implementing  Class  V 
programs  across  the  country  indicate 
that  contamination  of  drinking  water 
supplies  from  endangering  motor 
vehicle  waste  disposal  wells  is  a 
problem  that  still  needs  to  be  addressed. 

Some  commentors  opposed  the 
proposed  approach  for  motor  vehicle 
waste  disposal  wells.  They  felt  motor 
vehicle  waste  disposal  wells  did  not 
pose  a  risk  to  USDWs  when  located  in 
ground  water  protection  areas  and 
should  not  be  banned.  They  contended 
that  the  industry  has  instituted  BMPs 
and  recycling,  and  therefore,  are  no 
longer  disposing  of  motor  vehicle 
wastes  in  these  wells.  While  EPA  agrees 
that  the  use  of  BMPs  and  recycling  have 
improved,  motor  vehicle  waste  disposal 
wells  in  ground  water  protection  areas 
and  sensitive  ground  water  areas  still 
pose  a  potential  endangerment  to 
USDWs  However,  there  are  indications 
that  with  treatment,  BMPs  and 
recycling,  facilities  can  meet  MCLs  and 
continue  to  use  their  wells.  Therefore, 
existing  motor  vehicle  waste  disposal 
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wells  are  baimed  in  groimd  water 
protection  areas  and  other  sensitive 
groimd  water  areas,  but  owners  and 
operators  can  seek  a  waiver  from  the 
ban  and  obtain  a  permit.  Additionally, 
EPA  is  banning  new  motor  vehicle 
waste  disposal  wells  statewide.  The 
Agency  will  also  issue  guidance  on 
conversion  of  motor  vehicle  wells  to 
another  type  of  Class  V  well  if  owners 
and  operators  take  certain  steps  to 
prevent  motor  vehicle  waste  from 
entering  the  well.  EPA  has  also 
extended  the  compliance  time  from  90 
days  to  one  year  to  enable  owners  and 
operators  to  explore  all  optiotis 
available  for  compliance. 

Large-capacity  cesspools  have  a  high 
potential  to  contaminate  USDWs 
because:  they  are  not  designed  to  treat 
sanitary  waste:  they  frequently  exceed 
drinking  water  MCLs  for  nitrates,  total 
suspended  solids  and  coUform  bacteria: 
and,  they  may  contain  other 
constituents  of  concern  such  as 
phosphates,  chlorides,  grease,  viruses, 
and  chemicals  used  to  clean  cesspools 
such  as  trichloroethane  and  methylene 
chloride.  Pathogens  in  imtreated 
sanitary  waste  released  into  large- 
capacity  cesspools  could  contaminate 
the  water  supply  soiuces  such  as 
transient  systems  and  pose  an  "acute" 
risk  if  consimied  (meaning  there  could 
be  a  serious  health  risk  with  a  single 
exposure  given  the  nature  of 
contaminationl.  This  is  a  particular 
concern  for  Class  V  cesspools  located  in 
hydrogeologic  settings  that  would 
permit  pathogens  to  migrate  to  a  ground 
water  supply  well  that  serves  a  transient 
system  with  inadequate  disinfection  of 
the  water  or  individual  wells.  To  further 
limit  the  acute  risk  associated  with 
large-capacity  cesspools,  EPA  expanded 
today's  large-capacity  cesspool 
requirements  nationwide. 

EPA  proposed  additional 
requirements  for  industrial  waste 
disposal  wells  to  meet  the  MCXs  and 
other  health  based  standards  at  the 
point  of  injection.  Many  commentors 
questioned  why  the  Agency  chose  to 
regulate  a  wide  range  of  industries  with 
different  disposal  practices  with  one 
approach.  Some  commentors  suggested 
requirements  similar  to  those  proposed 
for  motor  vehicle  waste  disposal  wells. 
to  either  ban  industrial  wells  or  require 
site  specific  permits.  Still  others  felt  the 
industrial  category  was  too  diverse  and 
types  of  industrial  waste  streams  should 
be  regulated  based  on  their  specific 
characteristics  and  risks.  After 
consideration  of  these  comments,  EPA 
agrees  that  the  industrial  category  is 
diverse  and  represents  a  variety  of  waste 
streams.  For  this  reason,  EPA  is  not 
including  requirements  for  industrial 


waste  disposal  wells  in  today's  final 
rule.  Industrial  waste  dispo^  wells 
will  be  studied  further  and  addressed  in 
a  future  rule  making. 

EPA  underscores  that  this  initial  rule 
targets  certain  ground  water  protection 
areas  for  the  purpose  of  prioritizing 
national  policy.  The  rule  does  not 
establish  differential  levels  of  protection 
for  different  areas,  but  rather  proposes 
specific  measures  EPA  believes  are 
necessary  to  ensure  that  potentially 
problematic  Class  V  wells  do  not 
endanger  USDWs  in  the  highest  priority 
areas  The  prohibition  against 
endangerment  of  USDWs,  found  in 
§  144.12  of  the  existing  UIC  regulations, 
continues  to  apply  to  all  Class  V  wells 
and  all  areas,  whether  or  not  a  State  has 
a  completed  its  State  Drinking  Water 
Source  Assessment  and  Protection 
Program  Section  144.1 2(a]  in  particular 
provides  that  no  injection-related 
activity  may  be  conducted  "in  a  manner 
that  allows  the  movement  of  fluid 
containing  any  contaminant  into 
underground  sources  of  drinking  water, 
if  the  presence  of  that  contaminant  may 
cause  a  violation  of  any  primary 
drinking  water  regulation  under  40  CFR 
pari  142  or  may  otherwise  adversely 
affect  the  heal^  of  persons  "  Similariy, 
S  144.12(c)  and  (d)  authorize  a  variety  of 
actions  if  a  Class  V  well  may  cause  a 
violation  of  primary  drinking  water 
regulations  or  otherwise  adversely  affect 
the  health  of  persons. 

In  addition  to  §  144.12,  other  existing 
UIC  authorities  continue  to  be  available 
to  control  Class  V  wells  on  a  case-by- 
case  basis,  as  needed  to  protect  USDWs 
in  any  area.  These  can  include  requiring 
a  permit  under  §§  144.25  and/or 
requiring  submission  of  additional 
inventory  information  under  §  144.26. 
In  States  with  EPAadministered 
programs,  the  inventory  requirements 
imder  $  144.26  can  be  supplemented  by 
additional  information  requirements, 
including  ground  water  monitoring, 
analysis  of  injected  fluids,  or 
submission  of  geologic  information 
under  §144.27 

EPA  expects  and  strongly  encourages 
States  to  use  these  existing  authorities  to 
take  whatever  measures  are  needed  to 
ensure  Class  V  wells  are  not 
endangering  USDWs  in  any  other  areas 
beyond  ground  water  protection  areas 
and  sensitive  ground  water  areas.  If 
believed  to  be  necessary.  States  should 
apply  the  same  requirements  in  this  rule 
to  these  and  other  areas  and/or  to  other 
Class  V  wells  Nothing  in  this  rule 
precludes  a  State  or  local  government 
from  promulgating  more  stringent 
requirements  above  and  beyond  the 
existing  UIC  authorities. 
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A.  Definitions/Terminology 

1.  Ground  Water  Protection  Areas 
At  §  144.85.  the  proposal  specified 

that  only  those  owners  or  operators  of 
motor  vehicle  waste  disposal  wells  and 
large-capacity  cesspools  that  are  located 
in  delineated  source  water  protection 
areas  for  community  or  noo-transient 
non-community  water  systems  that  use 
ground  water  as  a  source  must  meet  the 
requirements  of  the  rule.  However. 
EPAs  Final  Guidance  for  Source  Water 
Assessments  and  protection  Programs 
(8/97),  does  not  require  States  to  call 
their  delineated  areas  "Source  Water 
Protection  Areas"  and  the  State 
Driniung  Water  Source  Assessment  and 
Protection  Programs  submitted  to  EPA 
to  date  indicate  that  States  may  identify 
these  areas  by  other  names  (e.g.,  source 
water  assessment  areas,  ground  water 
areas).  Therefore,  to  avoid  the  confusion 
these  terms  may  cause,  the  term 
"ground  water  protection  areas"  will  be 
used  in  this  rule  to  identify  areas 
delineated  and  assessed  under  section 
1453  of  the  Safe  Drinking  Water  Act  for 
community  and  non-transient  non- 
community  water  systems  that  use 
ground  water  as  a  source  ,  and  are 
therefore  subject  to  this  rule.  In  cases 
where  the  State  delineates  zones  or 
areas  representing  various  levels  of 
protection,  the  State  would  determine 
which  areas  correspond  to  ground  water 
protection  areas  for  the  purposes  of  this 
rule. 

2.  Sensitive  Ground  Water  Areas 
The  phrase  "sensitive  ground  water 

area"  was  not  used  in  the  proposed 
Class  V  rule.  However,  the  proposal 
recognized  that  areas  beyond  ground 
water  protection  areas  might  warrant 
additional  protection  and  requested 
public  comment  on  whether  the  new 
Class  V  regulations  should  apply 
beyond  these  areas,  possibly  statewide, 
to  ensure  protection  of  USDWs. 

EPA  received  many  comments 
recommending  that  the  rule 
requirements  extend  beyond  ground 
water  protection  areas  in  order  to 
protect  futiuv  sources  of  drinking  water 
and  to  protect  the  public  health  of 
persons  using  individual  wells.  EPA 
agrees  with  those  commentors  and 
expanded  the  requirements  to  owners  or 
operators  of  motor  vehicle  waste 
disposal  wells  located  in  additional 
sensitive  ground  water  areas,  as 
designated  by  the  program  director.  The 
phrase  "sensitive  ground  water  areas" 
in  this  rule  refers  to  ground  water  areas 
that  are  critical  for  public  health 
protection  because  of  bydrogeologic  and 
other  features  that  would  cause  USDWs 
to  be  vulnerable  to  contamination  from 


the  well-types  regulated  by  this  action. 
A  general  definition  of  other  "sensitive 
ground  water  areas"  has  been  included 
in  the  final  rule  at  §  144.86.  This 
definition  should  act  as  a  guide  to 
regulators  when  delineating  sensitive 
ground  water  areas.  At  §  145.23  EPA 
requires  States,  as  part  of  their  Class  V 
program  revision,  to  submit  a  plan  for 
delineating  other  sensitive  ground  water 
areas  (unless  the  State  chooses  to 
implement  the  program  statewide). 
Program  revisions  are  subject  to  public 
review  and,  therefore,  the  public  will 
have  the  opportunity  to  comment  on  the 
States  approach  to  delineating  other 
sensitive  ground  water  areas.  EPA  is  not 
requiring  States  to  submit  a  plan  for 
ground  water  protection  areas  as  part  of 
their  program  revision  because,  as 
required  under  1453  of  the  Safe 
Drinking  Water  Act.  each  State's 
Drinking  Water  Source  Assessment  and 
Protection  Program  ouUines  the  States 
plan  for  conducting  groimd  water 
protection  area  assessments  and  has 
already  undergone  public  review  and  is 
undergoing  EPA  review.  EPA  also 
intends  to  provide  States  with  further 
guidance  on  delineating  sensitive 
ground  water  areas.  Guidance 
documents  will  be  made  available  bom 
EPA  Regional  Offices  or  through  the 
Safe  Drinking  Water  Hotline. 

3.  Point  of  Injection 

In  the  proposed  Class  V  rule,  the 
phrase  "point  of  injection"  was  used  at 
§  144.86  to  establish  where  fluids 
injected  into  a  well  would  be  required 
to  meet  MCLs  and  other  health-based 
standards.  The  proposal,  however,  did 
not  define  the  term  "point  of  injection." 

Several  commentors  requested  that 
this  term  be  defined  to  avoid  confusion. 
Other  commentors  expressed  concern 
about  where  the  "point  of  compliance" 
would  be  and  suggested  various  points 
to  measure  compliance,  ranging  from 
"point  of  use"  to  the  property  boundary. 
Others  reconunended  not  defining  the 
point  of  injection,  because  a  highly 
prescriptive  definition  of  the  "point  of 
injection"  would  be  difiicult  to 
implement  due  to  the  many  different 
engineering  configurations  of  Class  V 
wells. 

To  resolve  this  issue.  EPA  sought 
public  comment  in  the  May  21, 1999. 
NODA  on  the  need  for  the  final  Class  V 
regulation  to  clearly  define  the  "point  of 
injection."  The  majority  of  the 
commentors  on  the  NODA  supported 
defining  the  point  of  injection  for  Class 
V  wells  as  the  distribution  box  (for  the 
case  of  septic  systems)  or  the  end  of  the 
pipe  for  injection  wells.  One  commentor 
stressed  the  need  to  give  UIC  Directors 


the  authority  to  determine  the  point  of 
injection  on  a  case  by  case  basis. 

In  response  to  public  comment.  EPA 
has  decided  to  define  "point  of 
injection."  Taking  into  account  the 
difficulties  of  applying  a  specific 
definition  to  a  variety  of  wells,  "point 
of  injection"  is  defined  as.  "the  last 
accessible  sampling  point  prior  to  waste 
fluids  being  released  into  the  subsurface 
environment."  at  S  144.3.  For  septic 
systems,  the  last  accessible  sampling 
point  might  be  the  distribution  box.  for 
injection  wells  the  last  accessible  point 
prior  to  injection  would  be  the  end  of 
the  pipe.  This  definition,  in  addition  to 
a  guidance  docxunent.  should  act  as  a 
guide  to  regulators  and  Class  V  well 
owners  and  operators,  regardless  of  well 
configuration,  when  determining  the 
most  appropriate  sampling  point  to 
determine  compliance. 

4.  Motor  Vehicle  Waste  Disposal  Wells 
In  its  proposal.  EPA  determined  that 
injection  wells  located  in  ground  water 
protection  areas  that  receive  waste 
fluids  from  the  servicing  of  motor 
vehicles  pose  an  endangerment  to 
underground  sources  of  drinking  water. 
Motor  vehicle  waste  disposal  wells  are 
defined  at  §  144.81  (16)  as  follows 
"Motor  vehicle  waste  disposal  wells 
receive  or  have  received  fluids  from 
vehicular  repair  or  maintenance 
activities,  such  as  an  auto  body  repair 
shop,  automotive  repair  shop,  new  and 
used  car  dealership,  specialty  repair 
shop  [e.g.,  transmission  and  muffler 
repair  shop),  or  any  facility  that  does 
any  vehicular  repair  work." 

B.  Industrial  Waste  Disposal  Wells 
In  the  )uly  29. 1998  notice.  EPA 
proposed  additional  requirements  for 
the  group  of  Class  V  wells  categorized 
as  "industrial"  when  located  in  ground 
water  protection  areas  because  these 
well  types  may  pose  an  endangerment 
to  underground  sources  of  drinking 
water.  The  proposed  industrial  well 
category  included  a  wide  range  of 
industries  disposing  of  wastes  from 
such  various  industries  as  animal 
hospitals,  envirotunental  laboratories, 
dry  cleaners,  and  oil  refineries.  In 
addition  to  representing  a  wide  range  of 
industrial  discharges,  these  wells  vary 
in  construction,  depth,  and  operation. 
The  Agency  solicited  comment  on  the 
appropriateness  of  designating 
industrial  wells  as  high  risk  and 
regulating  them  under  this  rule. 

Based  on  public  comment.  EPA  now 
believes  that,  although  these  wells  may 
pose  high  risks  to  underground  sources 
of  drinldng  water,  the  well  category  as 
defined  in  the  proposal  may  be  too 
diverse  to  follow  the  same  regulatory 


approach.  EPA  believes  that  more 
information  is  needed  to  formulate  an 
effective  program  for  these  wells  and 
wastestreams.  As  a  result.  EPA  has 
decided  to  defer  finalization  of  the  1998 
proposal  for  this  category  of  wells. 

C.  Coverage  of  the  Rule 

1 .  Large-Capacity  Cesspools 

The  proposed  rule  banned  large- 
capacity  cesspools  in  groimd  water 
protection  areas.  However,  in  the 
preamble  to  the  proposed  rule,  the 
Agency  recognized  that  there  may  be 
instances  where  pathogeiu  in  untreated 
sanitary  waste  released  from  Class  V 
large-capacity  cesspools  could  pose  an 
acute  heath  risk  (i.e.,  a  person  could 
become  ill  by  taking  one  drink  from  an 
affected  dririking  water  supply)  and 
sought  comment  on  the  merits  of 
broadening  the  coverage  of  the  rule  to 
include  ground  water  protection  areas 
for  transient  public  water  systems  and 
possibly  statewide.  Many  conunentors 
supported  the  idea  of  extending  the  ban 
on  large-capacity  cesspools,  due  to 
concerns  over  one-time  exposure  to 
pathogens  in  drinking  water.  Some 
conunentors  supported  extending  the 
ban  to  ground  water  protection  areas 
delineated  for  transient  non-community 
systems  that  use  ground  water  as  a 
source,  but  the  majority  of  conunentors 
supported  statewide  coverage,  primarily 
because  of  the  acute  risk  these  wells 
pose,  the  nature  of  the  contaminants 
and  the  on-site  disposal  alternatives 
available  to  owners  or  operators. 

Based  on  these  public  comments.  EPA 
has  decided  to  ban  new  and  existing 
large-capacity  cesspools  nationwide. 
EPA  believes  that  extending  the  rule's 
coverage  is  the  most  appropriate  course 
of  action  given  that  many  States  already 
ban  new  large-capacity  cesspools,  the 
acute  nature  of  the  risks  posed  by  these 
wells,  and  the  relative  ease  of 
developing  alternative  means  to  dispose 
of  sanitary  waste  on-site. 

2.  Motor  Vehicle  Waste  Disposal  Wells 

The  proposal  would  have  regulated 
motor  vehicle  waste  disposal  wells  in 
ground  water-based  community  and 
non-transient,  non-community  ground 
water  protection  areas,  but  encouraged 
States  to  use  existing  UIC  authorities  to 
ensure  Class  V  wells  are  not 
endangering  USDWs  beyond  those 
areas.  However,  the  proposal  recognized 
that  additional  areas  might  warrant 
additional  protection  and  requested 
public  comment  on  whether  the  new 
Class  V  regulations  should  apply  to 
motor  vehicle  waste  disposal  wells 
beyond  ground  water  protection  areas. 


One-third  of  the  commentors  on  this 
issue  opposed  expanding  the  rule. 
These  commentors  believed  existing 
authority  adequately  protected  USDWs 
outside  of  groimd  water  protection 
areas,  EPA  would  be  exceeding  its 
authority,  limited  resources  and  the 
need  for  State  flexibility  would  inhibit 
implementation  of  the  rule  in  additional 
areas,  and  additional  regulatory  burden 
would  be  placed  on  well  owners  or 
operators  outside  grotmd  water 
protection  areas. 

About  one-half  of  the  commentors  on 
this  subject  favored  expanding  the 
requirements  for  motor  vehicle  waste 
disposal  wells  Iwyond  ground  water 
protection  areas.  A  number  of  these 
commentors  specified  additional  areas 
where  the  regulation  should  apply, 
including  impaired  ground  water  areas, 
critical  aquifer  protection  areas,  sole- 
source  aquifers,  aquifer  storage  and 
recovery  areas,  sand/gravel/karst 
aquifers,  national  parks,  possible  future 
USDWs.  rural  areas  with  private  wells, 
and  the  entire  State.  Some  commentors 
suggested  phasing  in  additional 
sensitive  ground  water  areas  over  time. 

Corrunentors  supporting  expansion 
sought  to  ensure  protection  of  all 
USDWs  and  uniform  application  of  the 
regulations.  Others  believed  that 
expansion  of  the  rule  is  needed  to 
protect  future  sources  of  drinking  water, 
private  drinking  wells,  and  other 
sensitive  ground  water  areas  not 
included  in  groimd  water  protection 
areas. 

The  NODA  requested  comment  on  an 
approach  to  expand  the  rule  beyond 
ground  water  protection  areas  to  other 
sensitive  ground  water  areas  that  the 
State  identified  and  phasing  in  the 
implementation  of  the  rule  in  these 
additional  areas.  Eleven  commentors 
addressed  the  addition  of  sensitive 
ground  water  areas  and  nine 
commentors  addressed  the  phased 
approach  to  implementation.  For 
expansion  of  the  rule  beyond  ground 
water  protection  areas,  seven 
commentors  supported  the  need  to 
protect  additional  areas  with  two  of  the 
conunentors  reconunending  statewide 
coverage  of  the  rule.  Three  commentors 
opposed  expansion,  stating  that  limiting 
the  rule  to  ground  water  protection 
areas  adequately  protected  USDWs. 
Seven  commentors  supported  phasing 
in  the  regulations  beyond  ground  water 
protection  areas.  They  agreed  that  the 
given  time  frame  allowed  adequate  time 
for  owners/operators  and  States  to 
implement  the  rule,  and  the  phase  in 
would  assist  Stales  in  prioritizing  areas 
for  implementation  of  the  rule.  Two 
commentors  opposed  the  phasing  in  of 


any  additional  sensitive  ground  water 
areas. 

EPA  agrees  with  those  commentors 
suggesting  additional  areas  need  to  be 
covered  by  this  rulemaking.  The  State 
Source  Water  Protection  Program 
provides  protection  for  areas  direcdy 
around  public  drinking  water  supplies 
and  does  not  consider  or  protect 
drinking  water  sources  that  are  not 
currently  being  used.  In  addition, 
limiting  the  rule  to  ground  water 
protection  areas  does  not  take  into 
consideration  factors  such  as 
contaminants  that  could  readily  migrate 
to  existing  water  supplies,  sole  source 
aquifers,  and  individual  well  fields. 
Therefore,  the  Agency  feels  it  is 
important  to  extend  the  rule  beyond 
ground  water  protection  areas  to  fulfill 
its  mandate  to  protect  current  and  future 
drinking  water  sources.  Thus.  EPA,  at 
§  144.85.  regulates  existing  motor 
vehicle  wells  in  both  ground  water 
protection  areas  and  other  sensitive 
ground  water  areas,  as  delineated  by  the 
Director  and  bans  new  motor  vehicle 
waste  disposal  wells  nationwide.  In 
delineating  sensitive  ground  water 
areas,  both  Primacy  States  and  EPA 
Regions  (for  DI  States)  should  evaluate 
the  bydrogeologic  setting  and  consider 
such  factors  as:  the  presence  or  absence 
of  karst  topography,  fractured  bedrock, 
sandstone,  and/or  confining  layers:  the 
depth  to  ground  water:  significance  as  a 
drinking  water  source;  and  future  uses 
of  the  land.  Primacy  States  and  EPA 
Regions  (for  DI  States)  must  implement 
the  rule  for  existing  motor  vehicle  waste 
disposal  wells  in  ground  water 
protection  areas  within  one  year  of  the 
completion  of  the  local  assessments, 
and  must  delineate  sensitive  ground 
water  areas  by  January  1.  2004  and 
implement  the  rule  in  these  areas  by 
Ianuar>'  1.  2007. 

D  Ban  of  Large-Capacity  Cesspools 

As  discussed  in  section  IV  of  this 
preamble,  concerns  over  "acute"  health 
risks  have  led  EPA  to  extend  the  ban  of 
large-capacity  cesspools  to  all  large- 
capacity  cesspools  nationwide.  Separate 
from  this  issue  of  the  rule  coverage, 
however,  is  whether  large-capacity 
cesspools  should  be  harmed. 

The  majority  of  commentors 
supported  the  ban.  The  prevailing 
opinion  among  these  commentors  was 
that  strong  steps  need  to  be  taken  to 
keep  pathogens  from  these  wells  from 
entering  drinking  water  sources  The 
use  of  new  large-capacity  cesspools  is 
recognized  as  an  inferior  method  of 
disposing  of  waste  that  can  be  remedied 
by  the  installation  of  a  septic  system 
and  has  already  been  banned  by  many 
States.  Thus,  in  response  to  the  many 
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concsnu  expressed  regarding  acute 
CDnlanunants  in  cesspools,  EPA  has 
banned  new  and  existing  large-capacity 
cesspools  nationwide. 

£.  Requirements  for  Motor  Vehicle 
Waste  Disposal  Wells 

1.  Ban  New  Wells  and  Require  Existing 
Wells  To  Either  Close  or  Get  a  Permit 

EPA  co-proposed  a  ban  and  a  ban 
with  a  waiver  for  existing  motor  vehicle 
waste  disposal  wells.  The  alternative 
allowing  a  waiver  for  existing  wells 
would  include  a  permit  requiring  waste 
fluids  to  meet  MCLs  and  other  health- 
based  standards  at  the  point  of  injection, 
owners  or  operators  to  adopt  practices 
such  as  BMPs.  and  provide  injectate  and 
sludge  monitoring. 

Half  of  the  conunentors  opposed  the 
idea  of  waivers,  believing  a  ban  was 
necessary  to  prevent  endangermeot  of 
current  and  future  drinking  water 
sources.  Conunentors'  concerns  with  a 
permit  program  included:  inadequacy  of 
monitoring  and  sampling;  limited 
technical  knowledge  on  the  part  of 
many  owners/operators  to  ensure  that 
USDWs  are  not  being  threatened:  and 
the  burden  on  regulating  agencies  to 
satisfactorily  implement  and  enforce  a 
permit  program.  Pointing  to  the 
vulnerability  of  motor  vehicle  waste 
disposal  wells  to  accidental  spills  of 
motor  vehicle  fluids,  some  conunentors 
thought  that  any  well  left  open  would 
violate  the  existing  non-endangennent 
provision  in  40  CFR  144  12(a)  of  the  UlC 
regulations.  Some  of  these  commentors 
recommended  that  if  the  waiver  option 
was  chosen,  the  permit  must:  (1) 
include  sampling  to  determine  the 
baseline  quality  of  ground  water;  (2) 
specify  that  injection  of  waste  must  not 
degrade  the  current  quality  of  the 
groimd  water,  or  must  meet  MCLs, 
whichever  is  more  stringent;  (3)  include 
continued  ground  water  sampling;  (4) 
specify,  based  on  the  baseline  quality  of 
ground  water,  that  no  new  substances 
can  be  introduced:  and  (5)  specify  that 
MCLs,  other  health-based  standards,  or 
Best  Available  Technologies  (BATs)  are 
utilized,  whichever  is  most  stringent. 

Some  of  the  commentors  favored  the 
waiver  option,  viewing  a  ban  to  be 
unnecessary  and  supporting  the 
additional  flexibility  a  waiver  would 
allow  States  and  industry.  Commentors 
suggested  a  range  of  permit 
requirements  including  monitoring, 
sampling,  training,  and  technology 
requirements.  Some  States  expressed 
concern  with  sampling  costs,  site- 
speciBc  criteria,  and  compliance 
assurance. 

EPA  believes  there  is  a  high  potential 
for  endangetment  of  drinking  water 


sources  from  motor  vehicle  waste 
disposal  wells  located  in  ground  water 
protection  areas  and  other  sensitive 
ground  water  areas.  However.  EPA 
recognizes  that  treatment  technologies 
and  BMPs,  if  properly  implemented, 
could  allow  wastewater  to  meet  MCLs 
and  other  health-based  standards  at  the 
point  of  injection.  Therefore,  today's 
hnal  rule  promulgates  a  ban  with  a 
waiver  option  for  existing  motor  vehicle 
waste  disposal  wells.  UIC  Directors 
should  use  their  best  judgment  when 
issuing  waivers  from  the  ban,  and 
consider  factors  such  as  cost 
effectiveness,  maintenance  of  treatment 
systems,  potential  for  impacting  water 
systems,  a  facility's  compliance  history, 
and  records  showing  waste  recycling. 

The  specific  permit  requirements 
could  vary  from  one  well  to  the  next, 
but  would  have  to  include  the  following 
three  conditions  at  a  minimum.  First, 
owners  or  operators  would  have  to  make 
sure  fluids  released  in  their  wells  meet 
the  primary  drinking  water  MCLs  and 
other  appropriate  health-based 
standards  at  the  point  of  injection. 
Second,  owners  or  operators  would 
have  to  follow  specified  BMPs  for  motor 
vehicle-related  facilities.  Third,  owners 
or  operators  would  have  to  monitor  the 
quality  of  their  injectate  and  sludge  (if 
present  in  dry  wells  or  tanks  holding 
injectate)  both  initially  and  on  a 
continuing  basis  in  order  to  demonstrate 
compliance  with  the  MCLs.  The  rule, 
however,  does  not  specify  monitoring 
requirements  that  must  be  followed, 
leaving  those  instead  to  the  discretion  of 
the  Director  to  specify  in  the  permit. 

When  all  of  these  requirements  are 
put  together,  EPA  believes  the  permit 
would  specify  the  following  kinds  of 
monitoring  requirements,  but  recognizes 
that  States  wilt  design  monitoring 
requirements  appropriate  to  the 
situation.  As  a  Brst  step,  owners  or 
operators  might  be  required  to 
characterize  the  quality  of  their  injectate 
and  any  sludge.  If  liquid  from  the  sludge 
has  chemical  concentrations  below  the 
MCLs,  owners  or  operators  might  be 
required  to  analyze  the  injectate 
quarterly  for  the  Brst  three  years  and 
then  annually  if  it  is  consistently  below 
the  MCLs.  They  also  might  be  required 
to  analyze  their  sludge  annually.  If  the 
injectate  is  below  the  MCLs  but  liquid 
from  the  sludge  is  above  the  MCLs.  then 
owners  or  operators  might  have  to 
follow  the  same  monitoring 
requirements  as  above  plus  pump  and 
properly  dispose  of  their  sludge. 
Finally,  if  the  injectate  is  above  the  MCL 
and  the  liquid  from  the  sludge  is  above 
the  MCL,  then  the  owner  or  operator 
would  need  to:  (1)  Install  treatment  to 
meet  permit  requirements  to  meet  MCLs 


and  other  health  based  standards  at  the 
point  of  injection;  (2)  pump  and 
properly  dispose  of  their  sludge;  (3) 
perform  quarterly  sampling  of  injectate 
for  the  first  three  years  and  then 
annually  if  consistently  below  the 
MCLs;  (4)  perform  aimual  sampling  of 
the  sludge;  and  (5)  other  requirements 
established  by  the  Director  to  protect 
USDWs. 

Although  the  rule  envisions  that 
States  will  issue  individual  permits. 
States  are  not  precluded  from  issuing  a 
general  permit  to  a  group  of  facilities 
that  have  similar  characteristics.  For 
instance,  there  may  be  a  number  of 
service  stations  in  an  area  that  have 
similar  waste  streams,  BMPs,  good 
compliance  histories  and  for  which  the 
permit  conditions  would  be  identical. 
Another  example  could  be  a  group  of 
facilities  o%vned  by  a  municipality  that 
are  used  for  a  similar  purpose,  have 
similar  waste  streams  and  follow  that 
same  procedtne,  including  BMPs. 
General  permits  would  have  to  specif>' 
the  initial  and  ongoing  monitoring 
requirements.  BKQ's,  and  that  MCLs  and 
other  health  based  standards  must  be 
met  at  the  point  of  injection.  State 
regulations  would  have  to  include 
provisions  for  these  general  permits, 
including  their  conditions  and  where 
they  could  apply. 

2.  MCLs  at  the  Point  of  Injection 

Under  the  ban  with  a  waiver  option 
proposed  for  existing  motor  vehicle 
waste  disposal  wells,  such  wells  would 
be  allowed  to  slay  open  subject  to  a 
permit  that,  among  other  things, 
requires  waste  fluids  to  meet  MCLs  and 
other  health-based  standards  at  the 
point  of  injection.  As  discussed  in  the 
preamble  to  the  proposed  rule,  some 
members  of  the  Small  Business 
Advocacy  Review  Panel  thought  that 
EPA  should  allow  MCLs  to  be  exceeded 
(e.g.,  by  10  or  100  times)  for  certain 
contaminants  under  certain  conditions. 
These  Panel  members  pointed  out  that 
metals  and  some  other  contaminants  are 
attenuated  as  they  migrate  through  soil 
prior  to  reaching  the  water  table  and  are 
diluted  within  an  aquifer  prior  to 
reaching  a  drinking  water  withdrawal 
well. 

The  majority  of  commentors 
supported  the  proposal  to  meet  MCLs 
and  other  health-based  standards  at  the 
point  of  injection.  In  general,  these 
commentors  believed  that  allowing 
injection  at  levels  above  the  MCL  would 
be  the  same  as  providing  "a  permit  to 
pollute."  and  that  it  would  be  illogical 
for  EPA  to  use  the  MCLs  as  cleanup 
benchmarks  at  Superfund  sites,  yet 
allow  new  ground  water  contamination 
by  permitting  injection  above  the  MCLs. 


Several  of  these  commentors  also 
believed  it  was  not  realistic  to  expect 
small  businesses  that  own  or  operate 
motor  vehicle  waste  disposal  wells  to  be 
able  to  determine  whether  their  site- 
specific  conditions  were  suitable  to 
safely  allow  injection  at  levels  higher 
than'the  MCLs. 

A  few  commentors  were  concerned 
that  MCLs  at  the  point  of  injection  was 
not  protective  enough,  believing  instead 
that  background  concentrations  in 
ground  water  should  be  used  as  the 
standard  or  that  the  rule  should  prohibit 
the  introduction  of  any  potentially 
hazardous  chemical  into  USDWs.  even 
when  present  in  concentrations  below 
MCLs.  About  a  third  of  the  commentors 
opposed  the  proposed  requirement, 
believing  that  it  was  unnecessary  to 
protect  USDWs  where  contaminant 
dilution  and/or  attenuation  was 
expected  to  be  significant  and  that  it 
would  impose  an  undue  burden  on  well 
owners  or  operators. 

Based  on  these  public  comments, 
today's  final  rule  requires  fluids 
released  into  motor  vehicle  waste 
disposal  wells  to  meet  MCLs  and  other 
appropriate  health-based  standards  at 
the  point  of  injection,  as  one  of  the 
permit  conditions  thai  have  to  be  met 
when  such  wells  remain  open  under  the 
waiver  option.  EPA  also  believes  that 
developing  a  .set  of  conditions  within 
which  a  motor  vehicle  waste  disposal 
well  could  release  fluids  that  exceed 
drinking  water  standards  without 
endangering  USDWs  is  not  a  viable 
option  for  most  small  businesses  and 
regulatory  authorities  because  of  the 
difficulty  and  expense  involved  in 
collecting  the  site-specific  hydrologic, 
geologic,  and  soil  information  needed  to 
determine  that  injection  above  the  MCLs 
does  not  endanger  USDWs.  EPA 
believes  that  requiring  MCLs  and  other 
health  based  standards  to  be  met  at  the 
point  of  injection  is  necessar,'  to  ensure 
that  motor  vehicle  waste  disposal  wells 
meet  the  non-endangerment  provision 
in  S  144.12(a).  In  future  rulemaking,  the 
regulaton,'  controls  needed  to  prevent 
endangerment  from  other  types  of  Class 
V  wells  will  be  evaluated  on  a  case  by 
case  basis.  House  Report  13(X)2  (July  10, 
1974)  stated  that  the  UIC  endangerment 
standard  should  be  "liberally  construed 
so  as  to  effectuate  the  preventive  and 
public  health  protective  purposes"  of 
the  SDWA  (A  Legislative  History  of  the 
Safe  Drinking  Water  Act,  Committee 
Print.  February.  1982,  at  564).  More 
specifically,  in  defining  endangerment, 
the  House  Report  states  that  "actual 
contamination  of  drinking  water  is  not 
a  prerequisite  either  for  the 
establishment  of  regulations  or  permit 


requirements  or  for  the  enforcement 
thereof."  Id. 

3.  Reclassification  of  Certain  Motor 
Vehicle  Wells 

The  proposed  rule  did  not  address 
specific  conditions  or  requirements  for 
converting  a  Class  V  motor  vehicle 
waste  disposal  well  to  another  kind  of 
Class  V  well.  The  preamble  to  the 
proposed  rule,  however,  did  discuss 
how  a  motor  vehicle  sen'ice  facility 
might  continue  to  operate  its  Class  V 
well  if  all  motor  vehicle  waste  fluids 
generated  at  the  facility  were  segregated 
and  only  other  liquids,  such  as 
stormwater.  ice  melt,  and  wastewater 
from  carwashes.  were  allowed  to  enter 
the  injection  well.  The  preamble  to  the 
proposed  rule  suggested  actions  that 
could  result  in  a  well  being  converted, 
including  performing  motor  vehicle 
maintenance  in  areas  that  do  not  drain 
into  the  Class  V  well,  or  installing  a 
semi-permanent  plug  (also  known  as  a 
plumber's  plug)  in  the  sump  outlet 
leading  to  the  injection  well. 

The  proposal  advised  that  for  the  use 
of  a  semi-permanent  plug  to  be 
acceptable,  the  plug  would  truly  have  to 
be  semi-permanent.  It  could  not  be 
easily  removed,  as  this  would  create  the 
potential  for  the  well  to  remain  open 
and  subject  to  abuse.  Because  of  these 
concerns,  the  proposal  specifically 
requested  comment  on  the  use  of  semi- 
permanent plugs,  particularly  on  their 
limitations  and  on  circumstances  where 
their  use  is  or  is  not  appropriate. 

Most  of  the  public  comment  received 
on  motor  vehicle  waste  disposal  well 
conversions  addressed  the  use  of  semi- 
permanent plugs,  with  the  majority 
opposing  their  use.  Concerns  included 
potential  for  improper  disposal  of 
wastes,  economic  incentives  to  dispose 
of  automotive  wastes  in  the  well,  and 
the  regulatory  program's  inability  to 
maintain  an  adequate  field  presence  to 
ensure  such  plugs  are  being  properly 
used.  The  majority  of  these  commentors 
preferred  permanent  closure  of  the  well. 

Supporters  of  semi-permanent  plugs 
maintained  that  inappropriate  wastes 
would  not  enter  the  drain,  adding  that 
the  flexibility  to  inject  appropriate 
fluids  while  avoiding  the  costs  of  well 
closure  is  an  important  option  for  small 
businesses.  Commentors  suggested 
provisions  be  added  to  ensure  abuse 
does  not  occur. 

EPA  agrees  with  commentors 
concerned  «rith  the  potential  misuse 
and/or  abuse  of  floor  drains  in  motor 
vehicle-related  facilities.  However, 
because  of  the  need  expressed  by  small 
businesses,  EPA  will  allow  motor 
vehicle  waste  disposal  well  conversions 
at  the  UIC  Directors'  discretion  as  long 


as  no  motor  vehicle  waste  can  enter  the 
well.  The  Director  must  ensure  thai  all 
motor  vehicle  fluids  are  physically 
segregated  from  the  fluid  being  injected 
and  the  unintentional  or  illicit  discharge 
of  motor  vehicle  waste  is  unlikely  based 
on  a  facility's  compliance  hislopi'  and 
records  showing  proper  waste  disposal. 
Based  on  the  concerns  expressed 
through  public  comment,  the  use  of 
semi-permanent  plugs  will  not  be 
considered  as  a  viable  means  to 
segregate  waste.  EPA  believes  that  in 
order  to  meet  the  requirements  for  well 
conversion,  owners  or  operators  of 
converted  Class  V  wells  in  motor 
vehicle  related  facilities  will  need  to 
implement  BMPs.  In  addition,  in  order 
to  meet  the  requirements  for  well 
conversion,  owners  and  operators  must 
take  measures  to  ensure  that  motor 
vehicle  waste  fluids  are  physically 
segregated  from  the  injection  well.  EPA 
plans  to  develop  a  guidance  document 
for  the  conversion  of  motor  vehicle 
waste  disposal  wells. 

4.  Storm  Water  Wells  at  Motor  Vehicle 
Waste  Disposal  Sites 

During  stakeholder  meetings  and 
through  public  comment,  commentors 
expressed  concern  over  the 
classification  of  storm  water  drainage 
wells  located  at  motor  vehicle  facilities 
In  the  proposed  rule,  EPA  solicited 
conunent  on  ways  of  defining  storm 
water  wells  and  distinguishing  them 
from  motor  vehicle  waste  disposal  and 
industrial  wells.  While  this  final  rule 
does  not  address  industrial  or  storm 
water  injection  wells,  it  is  important  to 
clarif\  EPA's  position  regarding  storm 
water  wells  located  at  motor  vehicle 
facilities. 

Storm  water  drainage  wells  located  at 
motor  vehicle  facilities  that  are  intended 
for  storm  water  management  but  that 
also  may  receive  insignificant  amounts 
of  fuel  due  to  unintentional  small 
volume  leaks,  drips,  or  spills  at  the 
pump  are  not  considered  motor  vehicle 
waste  disposal  wells  and  are  not  subject 
to  this  rule.  The  Agency  will  develop 
guidance  to  assLiit  owners  /operators  in 
determining  if  their  well  is  a  motor 
vehicle  waste  disposal  or  drainage  well. 

F.  Compliance  Period 

At  S  144.87.  the  proposed  regulation 
provided  90  days  after  the  local 
assessment  for  ground  water  protection 
areas  is  completed  for  owners/operators 
of  existing  motor  vehicle  waste  disposal 
wells  in  those  areas  to  either  close  their 
wells  or  submit  an  application  for  a 
waiver,  if  allowed.  The  UIC  Program 
Director  would  have  the  flexibility  of 
extending  the  90-day  deadline  for  up  to 
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While  one  conunentor  supported  the 
proposed  compliance  period,  the 
majority  of  the  commentors  opposed  the 
90-day  deadline.  Reasons  for  opposition 
included  the  burden  on  small 
businesses  and  States,  as  well  as 
potential  difficulties  in  disseminating 
information  and  finding  alternative 
means  for  wastewater  dispo.sal  within 
that  time  frame.  These  commentors 
recommended  that  the  deadline  be 
extended  an>'where  from  180  days  to 
two  years,  with  the  majority  suggesting 
a  one-year  compliance  period. 

EPA  agrees  with  the  majority  of  the 
commentors  that  a  90-day  compliance 
period  may  not  be  sufficient  to  comply 
with  the  new  requirements.  Therefore, 
EPA  has  extended  the  compliance 
period  to  one  year  after  completion  of 
the  local  assessment  for  ground  water 
protection  areas.  However.  EPA  strongly 
encoiuages  owners  and  operators  who 
wish  to  apply  for  a  waiver  to  do  so 
within  90  days  of  the  completion  of 
their  local  assessment  for  ground  water 
protection  areas  to  insure  they  are 
operating  under  permit  conditions 
within  the  one  year  compliance  period. 
The  additional  time  will  allow  State  UIC 
staff  to  conduct  outreach  and  will 
provide  owners  and  operators 
additional  time  to  achieve  compliance. 
In  addition,  as  proposed,  the  UIC 
Director  may  grant  a  one-year  extension 
if  the  most  efficient  compliance  option 
is  connection  to  a  sanitary  sewer  or 
installation  of  new  treatment 
technologies. 

G.  Deadlines  for  Delineations  of  Covered 
Areas 

1  Drinking  Water  Source  Assessment 
Program  Not  Completed  On  Time 

The  proposed  rule,  at  §  144.87(b). 
states  tnat  if  a  State  does  not  complete 
its  EPA  approved  Drinking  Water 
Source  Assessment  Program  for  its 
community  water  systems  and  non- 
transient  non-community  water  systems 
by  May  2003,  the  regulations  will  apply 
statewide  permanently  This  deadline 
was  chosen  because  it  assumed  all 
Slates  would  meet  the  deadlines  in 
Section  1453  of  the  SDWA  and  dial  EPA 
would  approve  an  eighteen  month 
extension  for  States  to  complete 
assessments,  which  would  be  in  May  of 
2003.  The  proposal  requested  comments 
on  alternative  approaches. 

About  one  quarter  of4he  commentors 
on  this  issue  agreed  that  the 
requirements  should  apply  statewide  if 
a  State's  Drinking  Water  Source 
Assessment  Program  is  not  complete  by 
May  2003.  noting  that  this  option  would 
maintain  consistency  throughout  each 
State. 


The  remaining  commentors  on  this 
issue  opposed  either  permanent 
statewide  application  of  the  rule  or  the 
May  2003  deadline.  Many  of  those 
opposed  were  concerned  with  the 
burden  on  owners  and  operators.  A  few 
commentors  asserted  that  statewide 
implementation  would  exceed  EPAs 
audiority  under  the  SDWA.  that  States 
do  not  need  an  added  incentive  to 
complete  Drinking  Water  Source 
Assessment  Programs,  or  that 
permanent  statewide  application  of  the 
rule  would  discourage  partnerships 
between  States  and  owners  or  operators. 

Several  commentors  suggested 
variations  on  the  statewide  proposal, 
such  as:  phased  implementation  linked 
to  Drinking  Water  Source  Assessment 
completion;  exempting  wells  on  a  case- 
by-case  basis  from  a  statewide  ban;  and. 
exempting  areas  of  the  State  where 
delineations  were  completed  but 
Drinking  Water  Source  Assessments 
were  not. 

Commentors  who  opposed  the 
proposal  also  expressed  concern  that  the 
pressure  to  complete  a  State's  Driidung 
Water  Source  Assessment  Program  by 
the  May  2003  deadline  may  hinder  a 
State's  effort  to  develop  an  effective 
program.  Other  commentors  supported 
an  extension  in  May  2003  if  a  State 
coulrfshow  significant  progress  on  its 
Drinking  Water  Source  Assessments  or 
utilizing  financial  incentives  to 
encourage  States  to  complete  their 
Drinking  Water  Source  Water 
Assessment  Program  on  time. 

In  response  to  many  of  these 
comments,  for  purposes  of  this  rule  EPA 
has  extended  the  deadline.  The  final 
rule  specifies  at  §  144.87  (b)  that  the  rule 
applies  statewide  on  January  1,  2004  if 
the  local  ground  water  assessments  for 
community  water  systems  and  non 
transient  non  community  water  systems 
under  an  EPA  approved  Drinking  Water 
Source  Assessment  Program  are  not 
completed.  The  extra  time  accounts  for 
possible  modifications  to  State  programs 
submitted  during  EPA's  review  process. 
Further,  the  later  date  provides 
additional  time  for  afiected  owners  and 
operators  to  be  informed  of  the 
application  of  this  nde  to  their  facilities 
and  come  into  compliance.  In  addition. 
States  can  apply  to  the  EPA  for  an 
extension  to  up  to  one  year  if  they  have 
made  reasonable  progress  in  completing 
their  assessments  for  ground  water 
protection  areas.  States  must  apply  to 
EPA  for  an  extension  by  June  1.  2003. 

EPA  retained  statewide 
implementation,  if  a  State  Drinking 
Water  Source  Assessment  Program  is 
not  completed  because  this  is  the  only 
preventive  approach  practical  given  that 
it  would  be  difficult  to  ascertain  which 


areas  are  most  vulnerable  if  assessments 
are  not  completed.  At  the  same  time, 
EPA  believes  that  all  States  will 
complete  assessments  for  community 
water  systems  and  non  transient  non 
community  water  systems  before  the 
Ianuar>'  1.  2004  deadline.  There  are 
approximately  170,000  public  water 
systems  for  which  States  must  develop 
source  water  assessments.  Of  those 
systems  40,820  are  community  water 
systems.  18.660  are  non  transient  non 
community  water  systems  and  87.870 
are  transient  water  systems.  Thus,  for 
the  purposes  of  this  rule.  States  must 
complete  less  than  half  of  their 
assessments  by  this  deadline  and  EPA 
believes  that  if  a  State  does  encounter 
difficulties  it  will  prioritize  its  efforts 
and  complete  the  community  and  non- 
transient  non-community  systems  first. 
In  addition,  many  States  have  received 
early  approval  of  their  programs  and 
have  begun  their  assessments  ahead  of 
schedule.  In  addition,  a  review  of  the 
State's  Source  Water  Assessment  Plans, 
which  have  been  submitted  to  EPA  for 
approval,  indicate  that  many  States 
intend  to  use  their  EPA  approved  Well 
■  Head  Protection  Program  as  the  basis  for 
developing  their  ground  water 
protection  areas.  Approved  Well  Head 
Protection  Programs  include  two  of  the 
three  steps  required  to  complete  the 
ground  water  portion  of  a  State  Source 
Water  Protection  Plan.  States  that  adopt 
their  existing  Well  Head  Protection  Plan 
will  have  met  the  majority  of  the 
requirements  for  the  ground  water 
portion  of  the  State  Drinking  Water 
Source  Assessment  and  Protection 
Program.  Therefore,  if  a  State  fails  to 
complete  all  local  assessments  for 
ground  water  protection  areas  by 
January  1,  2004  (or  January  1,  2005  with 
an  extension)  the  rule  will  apply 
statewide  for  existing  motor  vehicle 
waste  disposal  wells. 

2.  Sensitive  Ground  Water  Areas  Not 
Delineated  on  Time 

Both  Prirnacy  States  and  EPA  Regions 
(for  DI  States)  must  delineate  sensitive 
ground  water  areas  by  January  1,  2004. 
If  States  have  not  delineated  their  other 
"sensitive  ground  water  areas"  by  that 
time,  the  r^ulations  affecting  motor 
vehicle  waste  disposal  wells  will  apply 
statewide  permanently  by  January  1, 
2007.  Existing  motor  vehicle  waste 
disposal  wells  (in  delineated  sensitive 
ground  water  areas  but  outside  of 
ground  water  protection  areas)  in 
Primacy  States  and  EPA  Regions  (for  DI 
States)  must  achieve  compliance  by 
January  1.  2007. 

The  January  1 ,  2004  date  was  chosen 
as  a  deadline  for  delineation  of  sensitive 
ground  water  areas  to  allow  States  time 


to  delineate  these  areas.  EPA  is 
confident  that  States  wiU  delineate 
sensitive  ground  water  areas  well  before 
the  January  2004  deadline.  States  can 
delineate  sensitive  ground  water  areas 
ha.'ied  on  existing  information  such  as 
State  specific  geologic  and  hydro- 
geologic  maps.  An  assessment  and 
inventor^'  of  contaminant  sources 
within  these  areas  will  not  have  to  be 
completed.  In  addition.  States  already 
have  knowledge  of  these  areas,  and 
some  States  and  EPA  Regions  (for  direct 
implementation  States)  have  already 
mapped  sensitive  ground  water  areas, 
Phased  implementation  will  allow 
resources  to  be  spent  on  sensitive 
ground  water  areas  once  the  rule  has 
already  been  implemented  in  groimd 
water  protection  areas.  However.  States 
may  apply  to  the  EPA  for  an  extension 
for  up  to  one  year  to  complete 
delineations  for  sensitive  groimd  water 
areas  if  they  are  making  reasonable 
progress  in  identifying  these  areas. 
States  must  apply  for  this  extension  by 
June  1.  2003.  EPA  will  consider  and 
decide  the  merits  of  the  extension 
requests  separately  for  completing 
assessments  for  ground  water  protection 
areas  and  for  identif>'ing  other  sensitive 
areas. 

3.  Assessments  for  Ground  Water 
Protection  Areas  Completed  Before  UIC 
Primacy  Revisions  Are  Approved 
EPA  believes  that,  based  on  the 
current  status  of  States  in  developing 
State  Drinking  Water  Source 
Assessment  and  Protection  Programs 
and  EPA  in  approving  them,  most 
programs  will  likely  be  approved  by  the 
end  of  1999.  Once  approved.  States  will 
begin  to  complete  their  local 
assessments  for  ground  water  protection 
areas.  It  is  likely,  therefore,  that  some 
local  assessments  will  be  completed 
before  certain  Primacy  States  have  had 
an  opportunity  to  revise  and  receive 
EPA  approval  for  their  updated  Class  V 
UIC  programs.  In  this  case,  owners  and 
operators  of  existing  motor  vehicle 
waste  disposal  wells  (located  in  a 
groimd  water  protection  area  with  a 
completed  assessment)  have  one  year 
from  the  date  of  EPA's  approval  of  their 
State's  Class  V  UIC  program  revision  to 
comply  with  the  new  Class  V 
requirements. 

H.  Pre-Qosuw  Notification 

The  proposal,  at  §  144.88  (table), 
required  owners  or  operators  of  large- 
capacity  cesspools  and  motor  vehicle 
waste  disposal  wells  in  States  where  the 
UIC  Program  is  direcdy  implemented  by 
EPA  to  notif>'  the  Program  Director  of 
their  intent  to  close  their  well  at  least  30 
days  prior  to  closure. 


These  requirements  were  proposed  for 
DI  programs  based  on  the  need  to  track 
high-priority  well  closures  in  EPA- 
administered  programs.  In  the  interest 
of  flexibility,  the  proposal  did  not 
require  State-administered  UIC 
programs  to  adopt  the  same  pre-closure 
notification.  EPA  solicited  comments  on 
the  merits  and  potential  impacts  on 
Primacy  States  of  requiring  pre-closure 
notification. 

The  majority  of  commentors  were  in 
favor  of  requiring  pre-closure 
notification  in  Primacy  States,  as  this 
would  allow  for  a  more  accurate 
inventory,  and  would  provide  a 
mechanism  for  State  oversight  of  well 
closures. 

For  these  reasons.  EPA  has  decided  to 
extend  pre-closure  notification  for  large- 
capacity  cesspools  and  motor  vehicle 
waste  disposal  wells  to  Primacy  States 
in  all  areas  covered  by  the  rule  at 
§  144.88  (table). 

/.  Exclusion  Criteria  for  Cesspools  and 
Septic  Systems 

EPA  proposed  to  revise  the  exclusion 
criteria  for  septic  systems  and  cesspools 
receiving  solely  sanitary  wastes  to 
exclude  from  the  UIC  regulations  both 
septic  systems  and  cesspools  with  the 
capacity  to  serve  fewer  than  20  persons 
per  day  and  those  serving  individual  or 
single  family  residences.  The  proposal 
eliminated  the  distinction  between 
residential  and  non-residential  systems 
and  set  the  exclusion  criteria  at  systems 
with  the  capacity  to  serve  fewer  than  20 
people  per  day.  While  most  commentors 
supported  the  1995  proposal,  the  vast 
majority  of  people  addressing  this  issue 
added  that  the  20  persons-per-day 
threshold  should  be  changed.  These 
commentors,  many  of  which  were 
States,  generally  favored  a  criterion  that 
was  based  on  waste  Sow  rate  or  septic 
lank  size.  However,  it  was  not  clear  to 
EPA  if  any  of  the  alternative  criteria  that 
were  suggested  could  be  adopted  on  a 
national  level  vrilhout  significantly 
disrupting  many  Stale  programs  nor  that 
such  a  change  was  needed  to  improve 
USDW  protection. 

To  shod  further  light  on  this  issue,  the 
1998  proposal  asked  for  further 
comments  on  whether  the  criterion 
needed  to  be  changed  to  fix  a  significant 
problem.  In  general,  the  comments 
received  were  similar  to  those  received 
for  the  1995  proposal.  The  majority  of 
the  commentors  suggested  EPA  use  a 
flow  rate  (ranging  from  less  than  400  to 
20.000  gallons  per  day).  Some 
commentors  thought  the  20  persons 
criterion  was  too  low  and  should  be  set 
at  25.  Still  others  suggested  that  there  is 
less  waste  per  person  from  industrial/ 
commercial  sites  than  residential  sites. 


EPA  recognizes  that  the  current 
criterion  as  written  in  §  144.1(g)  has 
weaknesses.  However,  because  no 
commentor  recommended  an  alternative 
criterion  that  would  not  disrupt  existing 
Slate  programs  or  that  was  necessary  to 
ensure  belter  protection  of  USDWs. 
today's  rule  retains  the  criterion  al 
§  144  1(g).  Under  this  criterion,  non- 
residential cesspools,  septic  systems  or 
similar  waste  disposal  systems  are 
covered  under  the  UIC  program  if  they 
are  used  solely  for  the  disposal  of 
sanitary  waste,  and  have  the  capacity  to 
serve  20  or  more  persons  a  day 
Residential  large-capacity  cesspools  and 
septic  systems  are  covered  by  the  UIC 
program  if  they  are  used  by  a  multiple 
dwelling,  community  or  regional  system 
for  the  injection  of  waste. 

EPA  will  re-evaluate  this  issue  in  the 
context  of  a  future  Class  V  rulemaking, 
using  information  collected  during  the 
Class  V  Study  of  all  wells  not  covered 
by  todays  rule,  including  septic  systems. 

/.  Other  Amendments 

EPA  is  finalizing  other  minor 
revisions  originally  proposed  in  the 
August  28,  1995  notice,  in  order  to 
pro\ide  a  complete  and  coherent  pictiu« 
of  all  Class  V  UIC  changes  being 
contemplated.  These  revisions  address 
(1)  a  few  definitions  in  §§  144.3  and 
146.3,  and  (2)  the  classification  of 
radioactive  waste  disposal  wells  in 
§§  144.6  and  146.5  In  addition,  certain 
existing  Class  V  requirements  are  being 
reiterated  in  or  moved  to  the  plain- 
English  version  of  the  consolidated 
Class  V  regulations  in  40  CFR  144 
Subpart  G. 

1.  Categories  of  Class  V  Wells 

Ir  the  1995  and  1998  Class  V 
proposals,  EPA  solicited  comment  on  a 
proposed  reclassification  scheme  for  all 
Class  V  well  subtj'pes.  Some 
commentors  objected  to  the  new 
classification  scheme.  Additionally, 
preliminary'  information  gathered  as  a 
part  of  the  Class  V  study  indicates  the 
proposed  categorization  scheme  may 
not  appropriately  group  the  Class  V 
subtypes  and  could  be  a  source  of 
confusion  to  Class  V  owners  and 
operators  in  future  rules. 

In  response  to  the  public  comment. 
EPA  will  retain  the  current  Class  V  well 
type  definitions  found  in  §  146.5  (e) 
with  one  exception.  The  current  list  of 
Class  V  wells  at  §  146.5  does  not  include 
a  definition  of  Motor  Vehicle  Waste 
Disposal  wells.  Therefore,  EPA  is 
finalizing  the  definition  for  Motor 
Vehicle  Waste  Disposal  wells  at  SS  146.5 
(e)(16)  and  144.81  as  it  was  proposed. 
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2.  Sections  144.3  and  146.3 — Definitions 

The  regulation  adds  new  definitions 
for  "cesspool."  "drywell."  'improved 
sinkhole,"  "point  of  injection", 
"sanitary  waste,"  "septic  system."  and 
"subsurface  fluid  distribution  system." 
The  rule  also  revises  the  existing 
definitions  for  'well"  and  "well 
injection  " 

An  "improved  sinkhole"  is  defined  as 
a  type  of  injection  well  regulated  under 
the  UIC  program.  Today's  definition 
codifies  EPA's  interpretation  that  the 
intentional  disposal  of  waste  waters  in 
natural  depressions,  open  fractures,  and 
crevices  (such  as  those  commonly 
associated  with  the  cooling  of  lava  flows 
or  weathering  of  limestone)  fits  within 
the  statutory  definition  of  underground 
injection.  A  "subsurface  fluid 
distribution  system,"  which  is  a  term 
used  in  the  new  definition  of  "septic 
system."  is  defined  with  a  standard 
engineering  description  The  definition 
of  "well"  has  been  revised  to  clarify  that 
a  "well"  includes  improved  sinkholes 
and  subsurface  fluid  distribution 
systems. 

The  definition  of  "well  injection"  has 
been  revised  to  eliminate  a  redundancy 
and  simply  state  that  well  injection 
means  the  subsurface  emplacement  of 
fluids  through  a  well. 

3.  Sections  144.6  and  146.5— 
Classification  of  Wells 

The  regulation  revises  %  144.6(a)  and 
§  146.5(a)  by  adding  a  paragraph  (3)  to 
move  Class  V  radioactive  waste  disposal 
wells  injecting  below  all  USDWs  into 
the  Class  I  category  Such  Class  V  wells, 
in  fact,  are  similar  to  Class  I  wells  in 
terms  of  their  design,  the  nature  of 
fluids  that  they  inject,  and  their 
potential  to  endanger  USDWs.  In 
particular,  like  Class  I  wells,  such 
radioactive  waste  injection  wells  inject 
below  all  USDWs  and  warrant  the  same 
level  of  control. 

The  Agency  twlieves  that  all  of  these 
wells  are  located  in  Texas,  which 
already  regulates  them  as  CJass  I  wells. 
Existing  Class  V  radioactive  waste 
disposal  wells,  therefore,  should  not  be 
subject  to  any  additional  regulatory 
requirements.  However,  the  Agency 
believes  that  Class  I  requirements 
related  to  permitting,  construction, 
operating,  monitoring,  reporting, 
mechanical  integrity  testing,  area  of 
review,  and  plugging  and  abandonment 
are  needed  to  prevent  any  new 
radioactive  waste  disposal  wells  from 
endangering  USDWs.  The  Agency,  thus, 
has  reclassified  Class  V  wells  that  inject 
radioactive  waste  below  the  lowermost 
USDW  as  Class  I  wells  and  subject  them 
to  the  full  set  of  existing  Class  I 


requirements.  This  approach  is 
administratively  simpler  and  more 
straightforward  than  keeping  the  wells 
in  the  Class  V  universe  and  developing 
identical  requirements  under  the  Class 
V  program. 

EPA  wishes  to  clarify  that  this 
reclassification  of  Class  V  radioactive 
waste  disposal  wells  does  not  affect  the 
disposal  of  naturally  occurring 
radioactive  material  (NORM)  in  Class  II 
wells  as  part  of  oil  and  gas  field 
operations.  The  injection  of  fluids 
associated  with  oil  and  natural  gas 
production,  including  such  fluids 
containing  NORM,  would  continue  to  be 
regulated  under  existing  Class  11  UIC 
requirements  or  under  applicable 
regulations  prescribed  by  the  Primacy 
State  agency. 

4.  Existing  Regulations  Being  Reiterated 
or  Replaced  in  40  CFR  Part  144.  Subpart 
G 

The  existing  description  of  the  five 
classes  of  injection  wells  in  §  144.6  has 
been  reiterated  in  S  144.80  in  the  new 
Subpart  G.  Similarly,  the  existing 
prohibition  of  fluid  movement  in 
$  144.12  has  been  reiterated  in  §  144.82. 

The  description  of  when  Class  V 
injection  is  authorized  by  rule  in 
S  144.24  has  been  deleted  and  moved  to 
§S  144.84  in  the  new  Subpart  G. 

5.  Part  145 — State  UIC  Program 
Requirements 

The  Agency  has  amended  S  145.11  to 
be  consistent  with  the  changes  in  40 
CFR  Part  144.  These  amendments  insert 
a  set  of  new  requirements  in  S  144.88 
that  State  programs  must  have  the  legal 
authority  to  implement. 

These  amendments  to  Part  145  are 
technical  corrections  to  incorporate  the 
changes  to  40  CFR  Part  144.  The 
corrections  include  a  reference  to  the 
new  section  and  a  redesignation  of 
paragraphs  to  accommodate  the  new 
references. 

6.  Sections  144.23  and  146.10— Class  IV 
Wells 

The  August  28,  1995  notice  proposed 
to  add  a  new  §  144.23(c)  to  clearly  rule 
authorize  Class  IV  wells  used  to  inject 
treated  water  into  the  formation  from 
which  it  came  if  such  injection  is 
approved  by  EPA  or  a  State  as  part  of 
a  RCRA  or  CERCLA  remediation 
program.  The  1995  notice  also  proposed 
to  add  a  new  paragraph  in  §  146.10(b)  to 
reiterate  that  owners  or  operators  of 
Class  IV  wells  in  EPA-administered 
programs  have  to  close  their  well  in 
accordance  with  the  existing 
requirements  in  S  144.23(b)  prior  to 
abandormient.  Both  of  these  proposals, 
which  are  described  in  more  detail  in 


the  preamble  of  the  1995  proposal  (see 
60  FR  44665),  are  not  related  to  Class  V 
wells  and  thus  were  discussed  but  not 
revisited  in  the  1998  proposed  revisions 
to  the  Class  V  regulations  (63  FR  40587). 

In  general,  public  commentors 
supported  the  August  28, 1995  proposal 
as  it  related  to  section  144.23.  Therefore, 
EPA  is  finalizing  new  language  at 
§  144.23  as  proposed  in  1995  as  part  of 
this  rulemaking  action. 

No  commentors  addressed  the 
proposed  addition  in  §  146.10(b) 
presiunably  because  it  simply  reiterates 
the  existing  Class  IV  well  closure 
requirement  in  §  144.23(b)  for  the  sake 
of  clarity.  Accordingly.  EPA  is  finalizing 
the  new  §  146.10(b)  as  proposed  in 
1995. 

V.  Cost  of  the  Rule 

The  Agency  has  prepared  an 
Economic  Analysis  (EA)  of  today's  final 
rule  to  assess  its  costs.  'This  section 
summarizes  the  burden  of  the  final  rule 
on  Class  V  large-capacity  cesspool  and 
motor  vehicle  waste  disposal  well 
owner/operators  and  the  methods 
employed  to  calcidate  this  impact.  The 
complete  EA  has  been  placed  in  the 
rule-making  docket. 

A.  Methodology  Overview 

EPA's  methodology  for  estimating  the 
national  cost  of  the  rule  is  largely 
identical  to  the  methodology  used  to 
analyze  the  July  1998  proposed  rule. 
The  analysts  was  modified  in  certain 
respects,  however,  to  reflect  changes  in 
the  rule  in  response  to  public  comment 
on  the  proposal  and  to  make  use  of  data 
that  was  not  available  at  the  time  of 
proposal.  On  May  21.  1999,  EPA 
published  a  Notice  of  Data  Availability 
or  "NODA"  (64  FR  27741)  to  describe 
and  request  public  comment  on  the 
additional  data  obtained  by  the  Agency 
since  its  pubUcation  of  the  proposed 
rule  in  July  1998. 

The  following  discussion  summarizes 
the^^visions  to  the  Economic  Analysis 
based  data  obtained  after  the  proposal. 
The  complete  analytic  methodology, 
along  with  the  detailed  results  of  die 
analysis,  are  presented  in  the  Economic 
Analysis  document  available  in  the 
public  docket. 

1.  Revised  Estimates  of  the  Numbers  of 
Affected  Wells 

The  Economic  Analysis  reflects  new 
estimates  of  the  number  of  wells  that 
will  be  afiected  by  today's  rule.  These 
estimates  are  based  on  information 
collected  as  a  part  of  the  "Class  V 
Study  "  described  in  Section  IIl.C  of  this 
preamble  and  the  notice  of  data 
availability  publish  on  May  21, 1999. 
The  Class  V  Study  provides  the  latest 


State  inventory  information  (i.e.,  on  the 
documented  and  estimated  number  of 
wells  of  motor  vehicle  wells  and  large- 
capacitv  cesspools)  reported  to  EPA  in 
questionnaires  completed  by  staff  in  the 
States  and  EPA  Regions.  The  Economic 
Analysis  uses  the  Class  V  Study  to 
determine  the  national  universe  of 
potentially  affected  Class  V  UIC  wells. 
(In  contrast,  the  prior  analysis 
developed  national  estimates  of  the 
number  of  waste  disposal  wells  by 
employing  a  number  of  assumptions, 
because  survey  data  on  the  number  of 
wells  were  not  available.) 

EPA  received  comments  on  the  use  of 
this  data  from  five  conunentors.  These 
commentors  expressed  concern  that 
there  are  uncertainties  associated  with 
these  data.  EPA  understands  the 
concerns  of  the  commentors  and 
recognizes  that  a  certain  amount  of 
uncertainty  exists  with  this  (and  any 
other)  facility  inventory  data.  However, 
EPA  trelieves  that  the  new  data 
presented  in  the  NODA  represents  the 
best  available  information  to  use  in  the 
economic  analysis  supporting  today's 
rule.  EPA  further  believes  that  using  this 
new  information  to  estimate  the 
economic  impact  of  the  Class  V 
requirements  is  a  vast  improvement 
over  the  economic  analysis  for  the 
proposed  rule.  In  that  analysis,  EPA  had 
to  make  numerous  assumptions,  relating 
to  Class  V  well  inventories,  to  estimate 
the  economic  burden  of  the  new 
requirements. 

'The  Class  V  study  also  collected  Slate 
Class  V  regulations.  EPA  reviewed  State 
regulations  to  determine  which  States 
had  requirements  that  were  at  least  as 
stringent  as  today's  final  rule.  The 
analysis  then  excluded  wells  in  States 
with  UIC  programs  that  are  at  least  as 
stringent  as  today's  final  rule.  For 
example,  the  analysis  excludes  large- 
capacitv  cesspools  in  States  that  already 
have  banned  them  in  their  regulations. 

To  calculate  the  nimiber  of  motor 
vehicle  waste  disposal  wells  that  fall 
within  groimd  water  protection  areas. 
EPA  assumed  that  States  will  delineate 
ground  water  protection  areas  by  using 
areas  of  one-half  mile  radius  around 
water  supply  wells  for  ground  water 
community  water  systems  (G-CWS)  and 
of  one-quarter  mile  radius  around  water 
supply  wells  for  ground  water  non- 
transient  non-communit>'  water  systems 
(G-NTNCWS).  This  methodology  is 
consistent  with  the  1998  economic 
analysis.  However  in  the  Economic 
Analysis  for  the  final  rule,  EPA  used 
data  from  State  Drinking  Water  Source 
Assessment  and  Protection  Programs, 
when  available,  to  refine  actual  G-CWS 
and  G-NTNCWS  radii  on  a  State  by 
State  basis.  These  State  Drinking  Water 


Source  Assessment  and  Protection 
Programs  were  described  in  the  NODA 
of  May  21. 1999. 

The  Economic  Analysis  estimates  the 
niunber  of  wells  assumed  to  fall  within 
sensitive  ground  water  areas  based  on 
State-specific  data  regarding  the 
presence  of  certain  conditions  that 
might  be  considered  sensitive  for 
purposes  of  ground  water  protection 
[e.g..  sole  source  aquifers,  shallow 
unconsolidated  aquifers,  karst.  fractiued 
bedrock).  The  NODA  requested  public 
comment  on  applying  the  rule  to  wells 
in  sensitive  ground  water  areas. 

As  a  result  of  the  new  data  and 
estimation  methodology  and  the 
modified  scope  of  the  rule  as  applied  to 
motor  vehicle  waste  disposal  wells  in 
sensitive  ground  water  areas,  the 
number  of  wells  estimated  to  be  affected 
by  the  rule  has  changed  relative  to 
EPA's  estimates  for  the  proposed  rule. 
The  nimiber  of  affected  large-capacity 
cesspools  is  now  estimated  at  2.723 
(compared  to  55  estimated  for  the 
proposed  rule).  The  number  of  affected 
motor  vehicle  wells  is  now  estimated  at 
to  range  from  3.035  to  9.903  (compared 
to  7.045  estimated  for  the  proposed 
rule).  This  range  is  based  on  the  amount 
of  land  area  that  States  may  delineate  as 
sensitive. 

2.  Phase-in  Assumptions 

The  Economic  Analysis  has  been 
revised  to  more  realistically  model 
when  the  rule  will  take  effect.  This  is 
important  primarily  due  to  one  aspect  of 
how  the  final  rule  differs  relative  to  the 
proposed  rule.  Specifically,  with  regard 
to  motor  vehicle  wells,  the  final  nde 
applies  not  only  to  wells  in  ground 
water  protection  areas  (as  did  the 
proposed  rule),  but  also  to  wells  in 
sensitive  ground  water  areas.  However, 
the  rule  requires  wells  in  ground  water 
protection  areas  to  come  into 
compliance  with  the  rule  no  later  than 
2004,  whereas  motor  vehicle  wells  in 
sensitive  ground  water  areas  must  come 
into  compliance  over  a  slightly  longer 
period  (by  2007).  Moreover,  even  for 
large-capacity  cesspools  and  for  motor 
vehicle  wells  in  ground  water  protection 
areas,  it  is  unrealistic  to  assume  that  all 
wells  will  come  into  compliance  in  the 
same  year. 

To  accurately  evaluate  the  costs  of  the 
rule,  the  Economic  Analysis  has  been 
revised  to  recognize  the  different  time 
periods  over  which  wells  are  expected 
to  come  into  compliance.  For  motor 
vehicle  wells  in  groimd  water  protection 
areas,  this  period  is  2001-2004.  For 
motor  vehicle  wells  in  sensitive  ground 
water  areas,  this  period  is  2004—2007. 
For  large-capacity  cesspools,  this  period 
is  2001-2005. 


3.  Higher  Closure  t>)sls 

EPA  has  increased  the  estimated  well 
closure  costs  associated  with  the  final 
rule  based  on  data  obtained  from  several 
sources  folloi\ing  the  publication  of  the 
proposed  Class  V  rule  (63  FR  40586. 
luly  29.  1998).  Specifically,  EPA 
obtained  additional  well  closure  cost 
data  from  EPA  Region  II,  as  well  as  cost 
data  submitted  by  the  Penske  Truck 
Leasing  Company  (Penske).  Each  of 
these  sources  was  discussed  in  the 
NODA  of  May  21 .  1999.  EPA  also 
considered  the  cost  data  submitted  by 
the  American  Trucking  Association 
(ATA)  during  the  public  comment 
period  for  the  proposed  rule. 

•  EPA  Region  U  Data.  EPA  obtained 
well  closure  cost  data  from  EPA  Region 
n  during  a  staff  Wsit  in  March  1999  to 
review  case  files  on  Class  V  wells.  This 
visit  pro\ided  additional  information  on 
Class  V  motor  vehicle  wells  found 
within  the  State  of  New  York.  Among 
the  information  obtained  were  a  limited 
number  of  detailed  cost  breakdowns 
used  as  cost  data  references  for  the 
re\i5ed  economic  analysis. 

•  Penske  Truck  Leasing  Company 
(Penske).  The  Penske  data  included 
cloiUre  cost  information  for  seven  Class 
V  well  closures,  as  well  as  a  summar>' 
of  closure  costs  for  fifteen  wells  closed 
by  Penske.  EPA  used  two  of  the  seven 
well  closure  reports  that  provided  an 
itemized  list  of  well  closure  costs.  In 
addition,  the  EPA  used  the  general 
sununary  sheet  to  obtain  information  on 
the  costs  associated  with  various 
alternative  motor  vehicle  wastewater 
management  strategies.  The  Penske 
information  reflected,  in  particular,  the 
costs  of  well  closure  activities  at  larger 
truck  maintenance  and  washing 
facilities,  rather  than  smaller  automobile 
ser\'ice  facilities. 

•  American  Trucking  Association 
(ATA).  During  the  public  comment 
period  on  the  proposed  rule,  the  ATA 
submitted  a  set  of  comments  presenting 
a  variety  of  actual  well  closure  costs  and 
approximate  cost  ranges  [e.g..  minimum 
and  maximum  costs).  The  appendices 
included  summaries  with  non-itemized 
closure  costs  for  24  different  motor 
vehicle  facilities  (including  some  of  the 
same  facilities  described  in  the  Penske 
data)  as  well  as  other  summaries 
presenting  partially-itemized  closure 
costs  and  costs  associated  with 
alternative  wastewater  disposal 
strategies  (e.g..  coimection  to  a  sanitary 
sewer)  Most  of  the  well  closure  cost 
data  provided  by  the  ATA  were 
aggregated  in  a  maimer  that  made  it 
difficult  to  determine  costs  for  specific 
well  closure  activities.  Consequently, 
EPA  relied  primarily  on  certain 
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summary  sheets  included  in  the 
appendices. 

EPA  compared  these  data  to  the  costs 
used  in  the  economic  analysis  for  the 
proposed  rule.  Specific  cost  elements 
(e.g..  soil  waste  disposal  fees)  used  in 
the  1998  economic  analysis  were 
compared  to  the  corresponding  cost 
elements  found  in  cost  data  from  the 
three  sources.  Average  costs  were  used 
when  various  cost  estimates  were 
available.  Some  cost  elements  could  not 
be  compared  lo  cost  elements  reported 
in  other  sources  (ATA,  Penske,  EPA 
Region  II)  because  the  other  soim»8 
presented  only  aggregated  costs  or  they 
categorized  costs  in  a  different  manner. 

As  part  of  the  comparison.  EPA  also 
considered  the  scope  and  context  of  the 
new  data.  For  example,  larger  facilities 
that  perform  truck  maintenance  and 
truck  washing  may  generate  a  larger 
amount  of  wastewater,  with  difierent 
wastewater  constituents,  than  most 
smaller  automobile  service  facilities: 
therefore,  the  facilities  might  have  a 
lajger  or  different  type  of  Class  V  well. 
In  addition,  more  extensive 
contamination  might  occur  at  such  sites, 
requiring  more  extensive  well  closure 
activities  which  in  turn  led  to  higher 
well  closure  costs.  Well  closures  and 
clean  ups  performed  voluntarily  by  the 
facility  owner  {e.g..  to  obtain  an  optional 
no- liability  verification  letter  from  the 
State  environmental  authority)  or  as  a 
result  of  a  notice  of  violation  or  EPA 
Administrative  Order  could  be  more 
extensive  than  would  be  required  by  the 
new  Class  V  nde. 

EPA's  cost  comparison  and  analysis  of 
the  new  data  indicated  that  EPA's 
closure  cost  estimates  in  the  proposal 
were  generally  reasonable  or  even 
overestimated  the  cost  of  some 
activities.  However,  the  comparison  also 
revealed  that  EPA  had  underestimated 
the  fees  that  contractors,  consultants, 
and/or  engineers  would  charge  for  their 
well  closure  services.  Specifically, 
EPA's  prior  estimates  did  not  take  into 
accoimt  the  fact  that  motor  vehicle 
facilities  sometimes  hire  consultants 
and/or  engineers  to  lead  the  well 
closure  efforts.  EPA  therefore  increased 
the  estimate  for  the  average  cost  of 
closing  a  motor  vehicle  waste  disposal 
well  to  account  for  hiring  consultants 
and  engineers.  However,  because  the 
rule  does  not  require  a  facility  to  hire  a 
consultant  or  engineer  to  close  a  well, 
EPA  estimates  that  only  10  percent  of 
the  motor  vehicle  facih'ties  will  do  so. 
The  new  estimates  therefore  reflect  a 
prorated  average  cost  of  hiring 
consultants  and/or  engineers.  EPA  has 
concluded  that  no  other  adjustments  to 
the  unit  costs  used  in  the  economic 
analysis  are  necessary. 


B.  National  Cost  of  the  Rule 

The  Agency  estimates  the  total  annual 
cost  of  the  rule  ranges  from  $18.1 
million  to  S40.3  million.  This  estimate 
assumes  that  all  large-capacity  cesspools 
will  be  affected  by  the  rule,  but  that 
only  those  motor  vehicle  wells  located 
in  ground  water  protection  areas  or 
sensitive  ground  water  areas  will  be 
affected.  This  assumption  is  consistent 
with  EPA's  belief  that  all  States  will 
complete  their  assessments  of  ground 
water  protection  areas  by  January  2004 
and  will  delineate  sensitive  ground 
water  areas  by  January  2004.  In  the 
event  that  a  State  fails  to  delineate 
ground  water  protection  areas,  or  elects 
not  to  delineate  sensitive  ground  water 
areas,  then  the  provisions  of  the  rule 
would  apply  to  all  motor  vehicle  wells 
in  the  State  permanently.  However,  the 
Agency  believes  it  unlikely  that  the  rule 
will  be  applied  to  motor  vehicles  State- 
wide in  any  State  because  most  State 
Drinking  Water  Assessment  Programs 
will  be  approved  by  EPA  by  the  end  of 
the  year  and  all  States  appear  to  be  on 
track  to  meet  the  milestones  established 
in  the  new  Class  V  requirements  for 
ground  water  protection  areas.  Further. 
States  can  receive  a  one  year  extension 
if  they  are  making  reasonable  progress 
in  completing  assessments  for  ground 
water  protection  areas. 

C.  Facility  Impacts 

The  final  rule  results  in  an  estimated 
average  annual  cost  per  facilitv  to 
owners/operators  of  motor  vehicle  waste 
disposal  wells  of  between  $4,450  and 
$11 ,000  depending  on  the  waste  streams 
generated  by  the  fecility.  The  estimated 
average  annual  cost  per  facility  to 
owner/operators  of  large-capacity 
cesspools  is  $3,626.  These  per  facility 
costs  are  amortized  over  20  years  at  a 
discount  rate  of  7  percent. 

EPA  estimates  that  companies  in  at 
least  18  SIC  codes  will  be  affected  by 
the  final  rule.  EPA  estimates  the  total 
number  of  facilities  affected  by  the  rule 
to  be  3,300  for  motor  vehicle  wells  and 
2700  for  large-capacity  cesspools. 
Approximately  98  percent  of  the 
affected  facilities  are  classified  as  small 
businesses  under  the  Small  Business 
Administration  regulations.  See  Section 
VI. D  for  a  discussion  of  impacts  to  small 
businesses.  For  the  final  rule,  EPA 
estimates  that  2.600  of  the  entities  (or  50 
percent  the  total  businesses  affected) 
will  have  to  incur  a  cost  of  greater  than 
one  percent  of  sales  to  comply  with  the 
proposed  rule.  An  estimated  945 
businesses  will  incur  costs  greater  than 
three  percent  of  sales  under  the  final 
rule.  'The  cost  per  facility  includes  the 
full  cost  owners  and  operators  would 


incur  to  implement  BMPs  such  as 
recycling  and  waste  reduction.  A  recent 
survey  of  motor  vehicle  related  facilities 
indicated  that  a  majority  of  facilities  are 
already  implementing  some  BMPs. 
Therefore,  EPA  believes  that  the  number 
of  facilities  affected  at  greater  that  three 
percent  of  sales  might  be  overestimated. 

The  rule  also  affects  about  380  small 
government  entities.  EPA  did  not 
estimate  the  total  number  of 
governments  that  are  affected  by  the 
final  rule.  Governments  are  expected  to 
incur  a  cost  of  less  than  one  percent  of 
their  net  revenue. 

VI,  Effect  on  States  With  Primacy 

According  to  regulations  at  40  CFR 
145.32,  Primacy  States  would  have  270 
days  from  the  effective  date  of  the  final 
rule  to  submit  to  EPA  documents 
demonstrating  that  proper  legal 
authority  and  regulations  exist  to 
administer  and  enforce  the  new 
requirements  for  Class  V  cesspools  and 
motor  vehicle  waste  disposal  wells. 
Depending  on  the  existing  State 
program  and  authorities,  these 
documents  could  include  a  modified 
program  description  that  outlines  the 
structure,  coverage,  and  processes  of  the 
State's  Class  V  UIC  program.  Revisions 
to  State  UIC  Programs  needed  to 
incorporate  the  new  requirements  will 
be  subject  to  public  notice  and  comment 
requirements. 

Reasonable  efforts  by  States  to 
implement  and  enforce  the  new 
requirements  as  part  of  their  ongoing 
programs  should  not  be  overly 
burdensome,  because  the  new 
requirements  are  primarily  directed 
toward  well  owners/operators,  not  UIC 
program  authorities.  For  example,  the 
ban  on  new  motor  vehicle  waste 
disposal  wells  is  self-implementing  by 
owners  or  operator,  with  no  new 
reporting,  inspection,  or  other 
administrative  requirements  for  Primacy 
States.  However,  there  may  be  an 
increased  burden  on  States  that  choose 
to  use  the  waiver  option  for  existing 
motor  vehicle  wells  to  review  the  permit 
application  and  appropriate  conditions 
for  each  facility  or  facilities  wishing  to 
keep  its  motor  vehicle  waste  disposal 
well  open.  Based  on  this  review,  States 
have  to  either  deny  the  application  or 
develop  and  enforce  permit 
requirements  to  make  sure  the  well  does 
not  endanger  USDWs.  Secondly. 
Primacy  States  may  delineate  other 
sensitive  ground  water  areas  or  choose 
to  implement  the  rule  statewide.  States 
will  submit  a  plan  to  the  EPA  with  their 
primacy  program  revision.  The  plan  will 
outline  how  they  intend  to  conduct  the 
delineations. 


Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51.735  (October  4. 1993)1  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action  "  as  one  that  is  likely 
lo  result  in  a  rule  that  may:  (I)  Have  an 
aimual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  t)een  determined 
that  this  rule  is  a  "significant  regulator)' 
action. "  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  docimiented  in 
the  public  record. 

B.  Children's  Health  Protection  and 
Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant "  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have 
disproportionate  effect  on  children.  If 
the  rej^atory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plarmed  rule  on  children  and 
explain  why  the  plarmed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  according  to 
the  criteria  for  economic  significance  in 
E.0. 12866.  Further,  the  Agency  does 
not  have  reason  to  believe  the  rule 
concerns  environmental  health  or  safety 
risks  that  may  have  a  disproportionate 
affect  on  children.  The  environmental 


health  and  safety  issues  addressed  by 
this  rule  are  the  protection  of  public 
drinking  water  sources  used  by  all 
sectors  of  the  population. 

C.  Paperwork  Reduction  Act 

He  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  has  assigned  OMB 
control  number  2040-0214. 

Several  types  of  information  will  be 
collected  under  the  rule.  Owners  and 
operators  of  large-capacity  cesspools 
(which  are  banned  under  today's  rule) 
will  be  required  to  submit  a  pre-closure 
notification  to  the  State  or  EP.\ 
indicating  their  intention  to  close  their 
large-capacity  cesspool.  Similarly,  some 
owners  and  operators  of  Class  V  motor 
vehicle  waste  disposal  wells  located 
within  a  ground  water  protection  areas 
or  State-delineated  sensitive  ground 
water  areas  will  close  and  must  also 
submit  a  pre-closure  notification.  The 
pre-closure  notifications  will  enable 
EPA  and  States  to  ensure  that  wells  are 
closed  properly. 

Other  motor  vehicle  well  owners  and 
operators  that  receive  waivers  will  be 
required  to  obtain  a  permit  and  to  meet 
the  monitoring  requirements  as 
specified  in  the  permit.  While  EPA  has 
not  specified  the  frequency  of 
monitoring,  for  the  purposes  of  the  ICR. 
aimual  sludge  monitoring  and  quarterly 
injectate  monitoring  for  Hie  first  three 
years  after  the  permit  is  received  and 
annual  monitoring  thereafter  was 
assumed  in  order  to  calculate 
information  collection  costs.  The  permit 
amplication  and  monitoring  reports  will 
enable  the  States  and  EPA  to  evaluate 
whether  continued  operation  of  the  well 
will  pose  an  unacceptable  threat  to 
ground  water. 

At  the  State  level,  primacy  States  will 
need  to  prepare  revised  primacy 
applications  lo  demonstrate  their 
readiness  to  implement  the  rule.  Also. 
States  and  EPA  (for  direct 
implementation  States),  are  likely  to 
delineate  sensitive  ground  water  areas 
vnthin  their  State  including  karst, 
fractured  bedrock,  shallow 
unconsolidated  aquifers,  and  sole 
source  aquifers.  This  process  will  entail 
preparing  a  plan  outlining  the  proposed 
methods  for  delineation  that  will  be 
submitted  with  the  States  primacy 
program  revision.  The  delineations  will 
enable  States  and  EPA  to  determine 
which  motor  vehicle  waste  disposal 
wells  are  affected  by  today's  final  rule. 

EPA  believes  the  information 
discussed  above  is  essential  lo 
protecting  each  State's  ground  water 


drinking  supplies.  EPA  uses  information 
on  all  classes  of  injection  wells, 
including  Class  V  wells,  to  track  the 
performance  of  the  UIC  Program  toward 
meeting  its  goal  of  protecting  USDWs 
from  potential  threats  due  to  injected 
wastes.  Responses  lo  the  request  for 
information  will  be  mandaton.'  in 
accordance  with  provisions  in  40  CFR 
144.83  (Underground  Injection  Control). 
Pre-closure  notifications  allow  UIC 
Programs  to  track  the  success  of  the 
Program  in  closing  those  wells  that  pose 
the  greatest  threat  to  USDWs.  The 
Agency  uses  the  information  supplied 
in  permit  applications  to  track  the 
location  and  numbers  of  Class  V  wells. 
Monitoring  data  provide  information  on 
the  types  of  wastes  injected  and  will  be 
used  to  determine  whether  or  not 
injection  should  be  allowed  to  continue 
and  under  what  conditions.  State 
Drinking  Water  Source  Assessment  and 
Protection  Programs  may  use 
information  on  permitted  or  closed 
Class  V  injection  wells  if  they  choose  to 
update  their  contaminant  source 
inventories. 

Any  Class  V  injection  well  operator 
may  request  that  information  submitted 
be  kept  confidential,  as  provided  in  40 
CFR  144.5  (Confidentiality  of 
Information).  All  confidential 
information  is  treated  in  accordance 
with  the  provisions  of  40  CFR  part  2 
(Public  Information).  Respondents  to  the 
information  collection  requirements 
may  claim  confidentiality  by  stamping 
the  words  "confidential  business 
information  "  on  each  page  containing 
such  information.  However,  the  Agenc>' 
will  not  consider  the  following 
information  confidential: 

•  The  name  and  address  of  any 
facility  with  a  Class  V  waste  disposal 
well. 

•  Information  r^arding  the  existence, 
absence,  or  level  of  contaminants  in 
drinking  water. 

If  no  claim  of  confidentiality  is  made 
at  the  time  of  submission.  EPA  may 
make  the  information  available  to  the 
public  without  further  notice 

EPA  has  estimated  the  burden 
associated  with  the  specific  record 
keeping  and  reporting  requirements 
'(summarized  above)  of  the  rule  in  an 
accompanying  Information  Collection 
Request  (ICR).  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  lo  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
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disclosing  and  providing  informations 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  estimates  the  hourly  burden 
and  cost  to  owners  and  operators  of 
aHected  Class  V  wells  for  complying 
with  the  requirements.  EPA  estimates 
that,  over  the  three  years  covered  by  the 
information  collection  request,  the 
number  of  owners  and  operators  of 
Class  V  injection  wells  responding  to 
the  information  collection  request  will 
be  1.463.  The  average  annual  hours  per 
response  for  notification  of  well  closure 
is  4.5  hours  at  a  cost  of  SI  15  for  large- 
capacity  cesspools  and  7  hours  at  a  cost 
of  S621  for  motor  vehicle  waste  disposal 
wells.  The  notification  is  a  one  time 
only  requirement.  There  are  no 
operation  and  maintenance  costs 
associated  with  well  closure.  For 
owners  and  operators  of  motor  vehicle 
waste  disposal  wells  who  seek  a  waiver 
and  obtain  a  permit,  the  average  annual 
hours  per  permit  application  is  58  hours 
at  a  cost  of  $1,358.  The  costs  for 
quarterly  injectate  monitoring  and 
annual  sludge  monitoring,  and  annual 
reporting  is  52,057  per  facility  per  year. 

Over  the  three  years  covered  by  the 
ICR,  a  total  of  1,192  Qass  V  wells 
(including  motor  vehicle  waste  disposal 
wells  and  large-capacity  cesspools)  may 
be  closed.  In  addition,  271  operators  of 
motor  vehicle  waste  disposal  wells  are 
expected  to  seek  a  waiver  from  the  ban 
and  apply  for  permits  requiring  them  to 
monitor  their  injectate  and  sludge. 

The  total  respondent  burden 
associated  for  the  3-year  period  is 
estimated  to  be  63,024  hours  (an  average 
of  21,008  hours  per  year),  and  the 
present  value  cost  will  be  S2 .680.674 
(an  average  of  S954.07S  per  year).  The 
average  annual  burden  per  owner/ 
operator  is  75.5  hours;  the  cost  per 
response  is  S5.203.  The  average  aimual 
burden  per  State  is  984  hours;  their  cost 
per  response  is  $26,143. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurcnlly  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  Part  9 
of  currently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  6nal 
rule. 


D.  Regulatory  Flexibility  Acl  (RFAI,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entides  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  a  small 
entity  is  defined  as:  (1)  A  small  business 
based  on  the  definition  of  small 
business  found  in  the  Small  Business 
Act  (SBA):  (2)  a  small  govenunental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000:  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  accordance  with  section  603  of  the 
RFA.  EPA  prepared  an  initial  regulatory 
flexibiUty  analysis  (KFA)  for  the 
proposed  rule  and  convened  a  Small 
Business  Advocacy  Review  Panel  to 
obtain  advice  and  recommendations  of 
representatives  of  the  regulated  small 
entities  in  accordance  with  section 
609(b)  of  the  RFA  (see  63  FR  40586).  A 
detailed  discussion  of  the  Panel's  advice 
and  recommendations  is  found  in  the 
Panel  Report  (W-98-05  A).  A  summary 
of  the  Panel's  recommendations  is 
presented  at  63  FR  40590. 

As  required  by  section  604  of  the 
RFA.  EPA  also  prepared  a  final 
regulatory  flexibility  analysis  (FRFA)  for 
today's  final  rule.  The  FRFA  addresses 
the  issues  raised  by  public  comments  on 
the  [RFA.  which  was  part  of  the 
proposal  of  this  rule.  The  FRFA  is 
available  for  review  in  the  docket  and  is 
summarized  below. 

The  final  rule  adds  new  requirements 
for  two  categories  of  endangering  Class 
V  wells  to  ensure  protection  of 
underground  sources  of  drinking  water. 
In  particular,  it  affects  the  owners  and 
operators  of  existing  motor  vehicle 
waste  disposal  wells  in  ground  water 
protection  areas  and  other  sensitive 
ground  water  areas  and  owners  and 
operators  of  new  motor  vehicle  waste 
disposal  wells  and  large-capacity 
cesspools  nationwide  (both  types  of 
Class  V  wells  are  discus.sed  in  the 
FRFA).  As  discussed  in  Section  V.B. 
EPA  estimates  that  approximately  5,300 


motor  vehicle  wells  and  approximately 
2,700  cesspools  would  be  subject  to  the 
final  rule. 

EPA's  analysis  to  determine  the 
impacts  on  small  businesses  uses  the 
same  methodology  as  the  economic 
analysis  for  all  businesses,  as  discussed 
in  Section  V.  except  the  SBA  size 
thresholds  for  small  businesses  were 
used  to  determine  the  number  of  small 
businesses  affected.  The  SBA  size 
thresholds  were  used  in  conjunction 
with  1992  census  data  to  determine  the 
percentage  of  small  businesses  in  each 
of  the  18  SIC  categories  believed  to  have 
affected  wells.  Approximately  4.800 
small  businesses  and  380  small 
governments  are  affected  by  the  motor 
vehicle  well  provisions  of  the  final  rule. 
EPA  has  limited  data  on  the  type  of 
entities  that  use  large-capacity  cesspools 
and  therefore  has  not  estimated  the 
number  of  small  entities  affected.  EPA 
did  not  receive  any  public  comment  on 
the  initial  regulatory  flexibility  analysis. 

The  rule  bans  existing  motor  vehicle 
waste  disposal  wells  in  ground  water 
protection  areas  and  other  sensitive 
ground  water  areas,  but  allows  them  to 
continue  to  operate  if  they  seek  a  waiver 
from  the  ban  and  obtain  a  permit.  The 
final  rule  also  bans  new  motor  vehicle 
waste  disposal  wells  and  new  and 
existing  large-capacity  cesspools 
nationwide.  EPA  estimates  that  about  50 
percent  of  the  affected  small  entities 
may  incur  costs  for  closure  or  obtaining 
a  permit  that  represent  more  than  1 
percent  of  their  sales  (or  revenue  for 
small  governments).  EPA  estimates  that 
about  18  percent  of  the  affected  small 
entities  may  incur  costs  that  represent 
more  than  3  percent  of  their  sales  (or 
revenue  for  small  governments).  Based 
on  these  estimates.  EPA  has  determined 
that  the  final  rule  might  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

To  reduce  the  impact  of  the  final  rule 
on  small  entities.  EPA  has  attempted  to 
keep  permitting,  reporting,  and  other 
administrative  requirements  to  a 
minimum  to  provide  regulatory  reUef  to 
small  entities  while  protecting  drinking 
water  supplies.  In  fact,  the  final  rule 
incorporates  many  of  the  consensus 
recommendations  offered  by  the  Small 
Business  Advocacy  Review  Panel  that 
was  convened  by  EPA  to  obtain  advice 
and  recommendations  from 
representatives  of  affected  small  entities 
in  accordance  with  Section  609(b)  of  the 
Act.  In  particular,  the  Panel 
recommended  that  the  rule  offer 
alternatives  to  the  ban  of  Class  V  motor 
vehicle  waste  disposal  wells.  Therefore, 
the  final  rule  allows  owmers/operators  of 
existing  motor  vehicle  waste  disposal 
wells  to  seek  a  waiver  from  the  ban  and 


obtain  a  permit.  EPA  also  adopted  the 
Panel  recommendations  that  UIC 
Program  Directors  be  allowed  to  extend 
the  time  to  comply  with  the  new 
requirements  from  90  days  to  up  to  a 
year  in  certain  situations.  The  final  rule 
allows  owners  and  operators  one  year  to 
comply  vyrith  the  new  requirements,  and 
allows  the  UIC  Program  Director  to 
extend  the  deadline  for  up  to  an 
additional  year  if  necessar>'  to  install 
treatment  or  hook  up  to  a  sewer  system. 

In  the  proposed  rule,  one  option  and 
one  alternative  were  proposed  for 
existing  motor  vehicle  waste  disposal 
wells:  a  ban;  and  rule  authorization  with 
additional  requirements.  The  ban  was 
not  selected  because,  while  it  would 
offer  the  greatest  protection  to  USDWs. 
the  Agency  recognized  that  there  are 
some  facilities  that  might  be  able  to 
meet  MCi-s  at  the  point  of  injection  and 
could  therefore  seek  a  waiver  from  the 
ban  and  obtain  a  permit  that  allows 
them  to  continue  using  their  well 
without  endangering  USDWs.  The 
Agency  did  not  choose  the  rule 
authorization  option  because  it  would 
not  instue  adequate  protection  of 
USDWs. 

Other  changes  made  in  response  to 
Panel  recommendations  include  the 
following:  The  preamble  clarifies  that 
Class  V  wells  at  motor  vehicle  service 
facilities  may  not  be  subject  to  the  rule 
if  motor  vehicle  waste  fiuids  are 
prevented  from  entering  the  well;  the 
supporting  economic  analysis  has  been 
revised  to  acknowledge  and  account  for 
the  cleanup  requirements  that  may  be 
triggered  by  the  rule  to  close  certain 
Class  V  wells  and  to  account  for  the 
likely  overlap  between  areas  where 
Class  V  wells  are  located  and  source 
water  protection  areas:  owners  and 
operators  of  existing  motor  vehicle 
waste  disposal  well  can  take  steps  to 
convert  their  well  to  another  Class  V 
well  type:  and  the  regulaton,'  language 
has  been  expanded  to  identify  ways  in 
which  well  owners  or  operators  can 
learn  whether  they  are  in  a  source  water 
protection  area. 

EPA  is  requiring  owner/operators  of 
large-capacity  cesspools  and  faciUties 
with  motor  vehicle  waste  disposal  wells 
that  will  close  their  well  as  a  result  of 
the  rule  to  submit  a  single  notification 
of  their  intent  to  close  their  wells.  The 
collection  of  the  pre-closure  notification 
is  necessary  to  track  high-priority 
closures.  Some  motor  vehicle  waste 
disposal  wells  may  choose  to  remain  in 
operation  based  on  a  one-time  waiver 
application  from  the  ban  to  obtain  a 
permit.  The  ICR  assumes  that  States 
may  require  as  a  permit  condition  the 
collection  of  quarterly  injectate 
monitoring  and  annual  sludge 


monitoring  data  during  the  first  three 
years,  in  order  to  provide  information 
for  ovraers  and  operators  and  the  State 
on  the  injection  of  potentially 
threatening  wastes.  Individual  Stales 
will  determine  whether  less  frequent 
collection  may  be  appropriate  for  wells 
in  their  States.  The  majority  of  the 
information  collection,  reporting  and 
recordkeeping  required  by  this  rule  can 
be  done  by  technical  and  clerical  staff 

As  required  by  section  212  of 
SBREFA.  EPA  also  is  preparing  a  small 
entity  compliance  guide  to  help  small 
entities  comply  with  this  rule.  Small 
entities  can  obtain  a  copy  of  the 
compliance  guide  by  contacting  the  Safe 
Drinking  Water  Hotline  at  (800)  426- 
4791.  their  State  or  EPA  Regional  UIC 
Director  or  the  EPA  website  (http:// 
www.epa.gov/ogwdw/).  The  small 
entity  compliance  guide  will  be 
available  in  April  2000. 

E  Executive  Order  111132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism  "  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
bet\veen  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
govermnent  provides  the  funds 
necessar)'  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

U  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summar>-  impact 
statement  (FSIS).  The  FSLS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 


their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  effective 
November  2. 1999.  when  EPA  transmits 
a  draft  final  rule  with  federalism 
implications  to  OMB  for  review 
pursuant  to  Executive  Order  12866.  EPA 
must  include  a  certification  from  the 
agency's  Federalism  Official  staling  that 
EPA  has  met  the  requirements  of 
Executive  Order  13132  in  a  meaningful 
and  timely  manner. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  This  rule  establishes  requirements 
for  owners  and  operators  of  certain 
Class  V  UIC  wells.  There  will  also  be 
some  costs  to  the  implementing  agency 
to  administer  this  rule,  however.  EPA 
does  not  believe  the  incremental  cost  to 
administer  the  new  r^uirements  in  the 
rule  will  be  substantial.  States  and  local 
governments  may  own  or  operate  a  well 
subject  to  this  rule.  However,  the 
number  of  wells  owned  by  States  and 
local  governments  are  limited  and 
therefore  there  will  not  be  substantial 
direct  effects. 

Although  section  6  of  Executive  Order 
131 32  does  not  apply  to  this  rule.  EPA 
did  consult  with  State  and  local  officials 
throughout  the  development  of  this  rule. 
EPA  consulted  with  States  during 
numerous  Ground  Water  Proteciion 
Council  meetings,  stakeholder  meetings 
held  prior  to  rule  proposal  (63  FR 
40590).  and  the  National  Drinking  Water 
Advisory  Council  UIC/  Source  Water 
working  group  meetings.  Stales 
primarily  were  concerned  with  a 
provision  in  the  proposed  rule  staled 
the  requirements  would  applied 
statewide  if  States  failed  to  complete 
their  Drinking  Water  Source  Assessment 
and  Protection  Programs.  The  final  rule 
allows  States  to  apply  to  EPA  for  up  to 
a  one  year  extension  for  to  complete 
their  asses»ments  (and  sensitive  ground 
water  area  delineations)  if  they  have 
made  reasonable  progress.  State 
comments  on  the  proposed  rule  are 
addressed  in  the  response  to  comment 
document. 

F.  Executii-e  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
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required  by  statute,  that  significantly  or 
uniquely  aiffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  because  there 
are  ten  documented  wells  on  tribal 
lands,  and  the  majority  of  those  are 
owned  by  private  businesses  not  by 
Tribal  governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule.  However,  EPA  did  conduct 
outreach  to  Indian  tribal  governments 
during  the  comment  period  for  the 
proposed  rule.  EPA  Regions  distributed 
information  to  tribal  representatives 
through;  presentations  at  water 
association  meetings;  distributing  the 
proposed  rule  to  Indian  health  services; 
direct  mailings  and  notifying  national 
tribal  organizations. 

G.  Unfunded  Mandates 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 


number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  EPA 
consulted  with  State  and  local 
governments,  as  described  in  section 
VI. E.  and  tribes  as  discussed  in  section 
Vl.F. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Specifically,  the  annualized  costs  of  this 
rule  to  the  regulated  cooununity  are 
estimated  to  range  from  $18.1  million  to 
$40.3  million.  The  annualized  cost 
estimates  for  State  governments  are 
$254,000.  Thus,  todays  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  local  governments.  Because  EPA 
estimates  that  any  small  local 
government  entities  affected  by  this 
final  rule  will  incur  a  cost  of  less  than 
one  percent  of  their  net  revenue,  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
local  governments. 

H.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA"),  Pubic  Law  No.  104-113 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 


unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  TheNTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

As  explained  in  the  proposal,  this  rule 
does  not  involve  technical  standards. 
Therefore,  EPA  did  not  consider  the  use 
of  any  voluntary  consensus  standards, 
and  no  commentor  suggested  otherwise 
or  suggested  any  application. 

/.  Environmental  Justice 

Pursuant  to  Executive  Order  12898 
(59  FR  7629.  February  16,  1994),  the 
Agency  has  considered  enviroiunental 
justice  related  issues  with  regard  to  the 
potential  impacts  of  this  action  on  the 
environmental  and  health  conditions  in 
low-income  and  minority  communities. 
The  Agency  believes  that  today's  rule 
provides  equal  public  health  protection 
to  communities  irrespective  of  their 
socio-economic  condition  and 
demographic  make-up. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
use.  801  e(  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  (General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  April  5.  2000. 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  144 

Administrative  practice  and 
procedure,  Hazardous  waste.  Indians- 
lands.  Water  supply. 


40  CFR  Part  145 

Confidential  buisness  information. 
Indians-lands.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

40  CFR  Part  146 

Hazardous  waste.  Indians-lands, 
Reporting  and  recordkeeping 
requirements,  Water  supply. 

Dated:  .November  23.  1999. 
Carol  M.  Browner. 
Administnlor 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— AMENDED 

1 .  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  el  seq..  136-136v: 
15  U.S.C.  2001.  2003.  2005.  2006.  2601-2671; 
21  U.S.C.  331|,  346a.  348;  31  U.S.C.  9701;  33 
U.S.C  1251  el  seq..  1311,  1313d.  1314.  1318. 
1321. 1326. 1330,  1342.  1344.  1345 (d) and 
(e),  1361;  E.O.  11735,  38  FR  21243.  3  CFR. 
1971-1975  Comp.  p.  973:  42  U.S.C.  241. 
242b.  243.  246.  3001.  300g.  300g-l.  300g-2. 
300g-3.  300g-4.  300g-5.  300g-6.  300|-1. 
300i-2.  300i-3.  300i-4,  30OJ-9.  1857  el  seq.. 
6901-6992k. 7401-7671q.  7542,  9601-9657, 
11023.  11048. 

2.  In  §  9.1  the  table  is  amended  under 
the  indicated  heading  by  adding  new 
entries  in  numerical  order  to  read  as 
follows; 

§  9.1     OMB  approvals  under  the  Paperwork 
Reduction  Act. 


revising  paragraphs  (gl(1)  introductory 
text.  (g)(l)(iii).  and  (g)(2)(v)  to  read  as 
follows: 

§  144.1     Purpose  and  scope  of  part  144. 

(0*  *  * 

(!)•   •    * 

(vli)  Subpart  G  of  this  part  sets  forth 
requirements  for  owners  and  operators 
of  Class  V  injection  wells. 

*        *        •        «        * 

(g)*  *  * 

(1)  Specific  inclusions.  The  following 
wells  are  included  among  those  types  of 
injection  activities  which  are  covered  by 
the  UIC  regulations.  (This  list  is  not 
intended  to  be  exclusive  but  is  for 
clarification  only.) 


40  CFR  cilation 


OMB 
control  No. 


Undefground  Injection 
Control  Program 


144.79-144.89 2040-0214 

145.23 2040-0214 


PART  144— UNDERGROUND 
irUECTION  CONTROL  PROGRAM 

3.  The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act.  42 
U.S.C  300f  el  seq.:  Resource  Conservation 
and  Recovery  Act.  42  U.S.C.  6901  et  seq. 

4.  Section  144.1  is  amended  by 
adding  a  new  paragraph  (f){l)(vii), 


(iii)  Any  well  used  by  generators  of 
hazardous  waste,  or  by  owners  or 
operators  of  hazardous  waste 
management  facilities,  to  dispose  of 
fiuids  containing  hazardous  waste.  This 
includes  the  di^osal  of  hazardous 
waste  into  what  would  otherwise  be 
septic  systems  and  cesspools,  regardless 
of  their  capacity. 

(2)*   *   * 

(v)  Any  dug  hole,  drilled  hole,  or 
bored  shaft  which  is  not  used  for  the 
subsurface  emplacement  of  fluids. 
***** 

S.  Section  144.3  is  amended  by 
adding  new  definitions  in  alphabetical 
order  for  "Cesspool. "  "Drywell," 
"Improved  sinkhole,"  "Point  of 
injection, "'  "Sanitary  waste,"  "Septic 
system,"  and  'Subsurface  fluid 
distribution  system.'"  and  by  revising 
die  definitions  of  "Well"  and  "Well 
injection  "  to  road  as  follows; 

$144.3    Definitions. 

*  •         *         •         • 

Cesspool  means  a  "drj-well"'  that 
receives  untreated  sanitar)'  waste 
containing  human  excreta,  and  which 
sometimes  has  an  open  bottom  and/or 
perforated  sides. 

Dry'well  means  a  well,  other  than  an 
improved  sinkhole  or  subsurface  fluid 
distribution  system,  completed  above 
the  water  table  so  that  its  bottom  and 
sides  are  typically  dry  except  when 
receiving  fluids. 

•  *        *        *        • 

Improved  sinkhole  means  a  naturally 
occurring  karst  depression  or  other 
natural  crevice  found  in  volcanic  terrain 
and  other  geologic  settings  which  have 
been  modified  by  man  for  the  purpose 
of  directing  and  emplacing  fluids  into 
the  subsurface. 

«  *  *  •  a 

Point  of  injection  means  the  last 
accessible  sampling  point  prior  to  waste 


fluids  being  released  into  the  subsuriace 
environment  through  a  Class  V  injection 
well.  For  example,  the  point  of  injection 
of  a  Class  V  septic  system  might  be  the 
distribution  box — the  last  accessible 
sampling  point  before  the  waste  fluids 
drain  into  the  underlying  soils.  For  a 
dry  well,  it  is  likely  to  be  the  well  bore 
itself. 
***** 

Sanitary  waste  means  liquid  or  solid 
wastes  origi)nating  solely  from  humans 
and  human  activities,  such  as  wastes 
collected  from  toilets,  showers,  wash 
basins,  sinks  used  for  cleaning  domestic 
areas,  sinks  used  for  food  preparation, 
clothes  washing  operations,  and  sinks  or 
washing  machines  where  food  and 
beverage  sending  dishes,  glasses,  and 
utensils  are  cleaned.  Sources  of  these 
wastes  may  include  single  or  multiple 
residences,  hotels  and  motels, 
restaurants,  bimkhouses.  schools,  ranger 
stations,  crew  quarters,  guard  stations, 
campgrounds,  picnic  grounds,  day-use 
recreation  areas,  other  commercial 
facilities,  and  industrial  facilities 
provided  the  waste  is  not  mixed  with 
industrial  waste. 

Septic  system  means  a  "well"  that  is 
used  to  emplace  sanitary  waste  below 
the  surface  and  is  typically  comprised  of 
a  septic  tank  and  subsurface  fluid 
distribution  system  or  disposal  system. 

*  •        •        •        * 

Subsurface  fluid  distribution  system 
means  an  assemblage  of  perforated 
pipes,  drain  tiles,  or  other  similar 
mechanisms  intended  to  distribute 
fluids  below  the  surface  of  the  ground. 

*  *        ■        •        • 

Well  means:  A  bored,  drilled,  or 
driven  shaft  whose  depth  is  greater  than 
the  largest  surface  dimension;  or.  a  dug 
hole  whose  depth  is  greater  than  the 
largest  surface  dimension;  or,  an 
improved  sinkhole;  or.  a  subsurface 
fluid  distribution  system. 

Well  injection  means  the  subsurface 
emplacement  of  fluids  through  a  well. 

6.  Section  144.6  is  amended  by 
adding  a  new  paragraph  (a)(3)  and 
revising  paragraph  (e)  to  read  as  follows: 

1144.6    Classmcatlon  of  wells. 

(a)*   *   ■ 

(3)  Radioactive  waste  disposal  wells 
which  inject  fluids  below  the  lowermost 
formation  containing  an  underground 
source  of  drinking  water  within  one 
quarter  mile  of  the  well  bore. 

*  •         •         •         * 

(e)  Class  V.  Injection  wells  not 
included  in  Class  I.  II.  111.  or  IV.  Specific 
types  of  aass  V  injection  wells  are 
described  in  §  144.81. 
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7.  Section  144.23  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

$144.23    Clara  IV  Wells 

(c)  Notwithstanding  the  requirements 
of  paragraphs  (a)  and  (b)  of  this  section, 
injection  wells  used  to  inject 
contaminated  ground  water  that  has 
been  treated  and  is  being  injected  into 
the  same  formation  from  which  it  was 
drawn  are  authorized  by  rule  for  the  life 
of  the  well  if  such  subsurface 
emplacement  of  fluids  is  approved  by 
EPA,  or  a  State,  pursuant  to  provisions 
for  cleanup  of  releases  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  42  U.SC.  9601- 
9675,  or  pursuant  to  requirements  and 
provisions  under  the  Resource 
Conservation  and  Recoverv  Act  (RCRA), 
42  U.S.C.  6901-6992k. 

8.  Section  144.24  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1144.24    Clara  V  well*. 

(a)  A  Class  V  injection  well  is 
authorized  by  rule,  subject  to  the 
conditions  in  S  144.84 
•         •         «         •         * 

9.  Section  144.26  is  amended  by 
revising  paragraph  (b)(l)(iii){B)  and 
removing  paragraph  (e). 

$144.26    Inventory  Requirements. 


(b)'  •  • 

(D*  *  * 

(iii)*  *  * 

(B)  Radioactive  waste  disposal  wells 
that  are  not  Class  I  wells  (40  CFR  146.5 
(e)(ll)) 
•        *        *        *        • 

10.  Subpart  G  is  added  to  read  as 
follows: 

Subpart  G — Requirements  for  Owners 
and  Operators  of  Class  V  Injection 
Wells 

Sec 

144.79  General. 

Definition  of  Oass  V  Injection  Wells 

144.80  What  is  a  Qass  V  injection  well? 

144.81  Does  this  subpart  apply  to  me? 

Requiremenls  for  All  Qass  V  Injection  Wells 

144.82  What  must  1  do  Id  protect 
underground  sources  of  drinking  water? 

144.63    Do  I  need  to  notify  anyone  about  my 
Class  V  injection  well? 

144.84  Do  I  need  !o  get  a  permit? 

.\dditional  Requirements  for  Qaia  V  Large- 
C^apacily  Cesspools  and  .Motor  Vehicle  Waste 
Disposal  Wells 

144.85  Do  these  additional  requirements 
apply  to  me? 


144.86  What  are  the  definitions  1  need  to 
know? 

144.87  How  does  the  identification  of 
ground  water  protection  areas  and  other 
sensitive  areas  affect  me? 

144.88  What  are  the  additional 
requirements? 

144.89  How  do  I  close  my  Class  V  injection 
well? 

Subpart  G — Requirements  for  Owners 
and  Operators  of  Class  V  Injection 
Wells 

$144.79    General. 

This  subpart  tells  you  what 
requirements  apply  if  you  own  or 
operate  a  Class  V  injection  well.  You 
may  also  be  required  to  follow 
additional  requirements  listed  in  the 
rest  of  this  part.  Where  they  may  apply, 
these  other  requirements  are  referenced 
rather  than  repeated.  The  requirements 
described  in  this  subpart  and  elsewhere 
in  this  part  are  to  protect  underground 
sources  of  drinking  water  and  are  part 
of  the  Undergroimd  Injection  Control 
(Die)  Program  established  under  the 
Safe  Drinking  Water  Act.  This  subpart  is 
written  in  a  special  format  to  make  it 
easier  to  understand  the  regulatory 
requirements.  Like  other  EPA 
regulations,  it  establishes  enforceable 
legal  requirements. 

Definition  of  Qass  V  Injection  Wells 

$144.80    Wlwt  is  a  Clara  V  Injection  well? 

As  described  in  §  144.6.  injection 
wells  are  classified  as  follows: 

(a)  aass  /.  (1)  Wells  used  by 
generators  of  hazardous  waste  or  owners 
or  operators  of  hazardous  waste 
management  facilities  to  inject 
hazardous  waste  beneath  the  lowermost 
formation  containing,  within  one- 
quarter  mile  of  the  well  bore,  an 
underground  soiut:e  of  drinking  water. 

(2)  Other  industrial  and  mtmicipal 
disposal  wells  which  inject  fluids 
beneath  the  lowermost  formation 
containing,  within  one  quarter  mile  of 
the  well  bore,  an  imderground  source  of 
drinking  water; 

(3)  Radioactive  waste  disposal  wells 
which  inject  fluids  below  the  lowermost 
formation  containing  an  underground 
sotirce  of  drinking  water  within  one 
quarter  mile  of  the  well  bore. 

(b)  Class  II.  Wells  which  inject  fluids: 

(1)  Which  are  brought  to  the  surface 
in  coimection  with  natural  gas  storage 
operations,  or  conventional  oil  or 
natviral  gas  production  and  may  be 
commingled  with  waste  waters  from  gas 
plants  which  are  an  integral  part  of 
production  operations,  unless  those 
waters  are  classified  as  a  hazardous 
waste  at  the  time  of  injection. 

(2)  For  enhanced  recovery  of  oil  or 
natural  gas:  and 


(3)  For  storage  of  hydrocarbons  which 
are  liquid  at  standard  temperattue  and 
pressiue. 

(c)  Class  III.  Wells  which  inject  fluids 
for  extraction  of  minerals  including: 

( 1 )  Mining  of  sulfur  by  the  Frasch 
process; 

(2)  In  situ  production  of  turanium  or 
other  metals;  this  category  includes  only 
in  situ  production  from  ore  bodies 
which  have  not  been  conventionally 
mined.  Solution  mining  of  conventional 
mines  such  as  stopes  leaching  is 
included  in  Class  V. 

(3)  Solution  mining  of  salts  or  potash. 

(d)  Class  IV.  (1)  Wells  used  by 
generators  of  hazardous  waste  or  of 
radioactive  waste,  by  owners  and 
operators  of  hazardous  waste 
management  facilities,  or  by  owners  or 
operators  of  radioactive  waste  disposal 
sites  to  dispose  of  hazardous  waste  or 
radioactive  waste  into  a  formation 
which  within  one  quarter  (V4)  mile  of 
the  well  contains  an  underground 
source  of  drinking  water. 

(2)  Wells  used  by  generators  of 
hazardous  waste  or  of  radioactive  waste, 
by  owners  and  operators  of  hazardous 
waste  management  facilities,  or  by 
owners  or  operators  of  radioactive  waste 
disposal  sites  to  dispose  of  hazardous 
waste  or  radioactive  waste  above  a 
formation  which  within  one  quarter  ('/<) 
mile  of  the  well  contains  an 
imderground  source  of  drinking  water. 

(3)  Wells  used  by  generators  of 
hazardous  waste  or  owners  or  operators 
of  hazardous  waste  management 
facilities  to  dispose  of  hazardous  waste, 
which  caimot  be  classified  imder 
paragraph  (a)(1)  or  (d)(1)  and  (2)  of  this 
section  (e.g.,  wells  used  to  dispose  of 
hazardous  waste  into  or  above  a 
formation  which  contains  an  aquifer 
which  has  been  exempted  pursuant  to 
40  CFR  146.04). 

(e)  Class  V.  Injection  wells  not 
included  in  Class  I,  n,  m  or  FV. 
Typically,  Class  V  wells  are  shallow 
wells  used  to  place  a  variety  of  fluids 
directly  below  the  land  surface. 
However,  if  the  fluids  you  place  in  the 
ground  quaUfy  as  a  hazardous  waste 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  your  well  is 
either  a  Class  I  or  Class  IV  well,  not  a 
Class  V  well.  Examples  of  Class  V  wells 
are  described  in  §  144.81. 

$  144.81     Ooes  this  subpart  apply  to  me? 

This  subpart  applies  to  you  if  you 
own  or  operate  a  Cla.ss  V  well,  for 
example: 

(1)  Air  conditioning  return  flow  wells 
used  to  retiun  to  the  supply  aquifer  the 
water  used  for  heating  or  cooling  in  a 
heat  pump; 


(2)  Large  capacity  cesspools  Including 
multiple  dwelling,  community  or 
regional  cesspools,  or  other  devices  that 
receive  sanitary  wastes,  containing 
human  excreta,  which  have  an  open 
bottom  and  sometimes  perforated  sides. 
The  UlC  requirements  do  not  apply  to 
single  family  residential  cesspools  nor 
to  non-residential  cesspools  which 
receive  solely  sanilar>'  waste  and  have 
the  capacity  to  ser\'e  fewer  than  20 
persons  a  day. 

(3)  Cooling  water  return  flow  wells 
used  to  inject  water  previously  used  for 
cooling; 

(4)  Drainage  wells  used  to  drain 
surface  fluids,  primarily  storm  nmoff. 
into  a  subsurface  formation; 

(5)  Dry  wells  used  for  the  injection  of 
wastes  into  a  subsurface  formation: 

(6)  Recharge  wells  used  to  replenish 
the  water  in  an  aquifer, 

(7)  Salt  water  intrusion  barrier  wells 
used  to  inject  water  into  a  fresh  aquifer 
to  prevent  the  intrusion  of  ."lalt  water 
into  the  fi^sh  water; 

(8)  Sand  backfill  and  other  backfill 
wells  used  to  inject  a  mixture  of  water    . 
and  sand,  mill  tailings  or  other  solids 
into  mined  out  portions  of  subsurface 
mines  whether  what  is  injected  is  a 
radioactive  waste  or  not. 

(9)  Septic  system  wells  used  to  inject 
the  waste  or  effluent  from  a  multiple 
dwelling,  business  establishment, 
conununity  or  regional  business 
establishment  septic  tank.  The  UIC 
requirements  do  not  apply  to  single 
family  residential  septic  system  wells, 
nor  to  non-residential  septic  system 
wells  which  are  used  solely  for  the 
disposal  of  sanitary  waste  and  have  the 
capacity  to  serve  fewer  than  20  persons 
a  day. 

(10)  Subsidence  control  wells  (not 
used  for  the  purpose  of  oil  or  natural  gas 
production)  used  to  inject  fluids  into  a 
non-oil  or  gas  producing  zone  to  reduce 
or  eliminate  subsidence  associated  with 
the  overdraft  of  fresh  water; 

(11)  Injection  wells  associated  with 
the  recovery  of  geothermal  energy  for 
heating,  aquaculture  and  production  of 
electric  power; 

(12)  Wells  used  for  solution  mining  of 
conventional  mines  such  as  stopes 
leaching; 

(13)  Wells  used  to  inject  spent  brine 
into  the  same  formation  from  which  it 
was  withdrawn  after  extraction  of 
halogens  or  their  salts; 

(14)  Injection  wells  used  in 
experimental  technologies. 


(15)  Injection  wells  used  for  in  situ 
recovery  of  lignite,  coal,  tar  sands,  and 
oil  shale. 

(16)  Motor  vehicle  waste  disposal 
wells  that  receive  or  have  received 
fiuids  from  vehicular  repair  or 
maintenance  activities,  such  as  an  auto 
body  repair  shop,  automotive  repair 
shop,  new  and  used  car  dealership, 
specialty  repair  shop  (e.g.,  transmission 
and  muffler  repair  shop),  or  any  facility 
that  does  any  vehicular  repair  work. 
Fluids  disposed  in  these  wells  may 
contain  organic  and  inorganic  chemicals 
in  concentrations  that  exceed  the 
maximiun  contaminant  levels  (MCLs) 
established  by  the  primar)*  drinking 
water  regulations  (see  40  CFR  part  142). 
These  fluids  also  may  include  waste 
petroleum  products  and  may  contain 
contaminants,  such  as  heavy  metals  and 
volatile  organic  compounds,  which  pose 
risks  to  human  health. 

Requirements  for  All  Class  V  Injection 
Wells 

$  1 44':    What  must  I  do  to  protect 
underground  sources  of  drinking  water? 

If  you  own  or  operate  any  type  of 
Class  V  well,  the  regulations  below 
require  that  you  caimot  allow  movement 
of  fluid  into  USDWs  that  might  cause 
endangerment.  you  must  comply  with 
other  Federal  UIC  requirements  in  40 
CFR  parts  144  through  147.  and  you 
must  comply  with  any  other  measures 
required  bv  vour  Slate  or  EPA  Regional 
OfBce  UIC  Program  to  protect  USDWs. 
and  you  must  properly  close  yoiu  well 
when  you  are  through  using  it.  You  also 
must  submit  basic  information  about 
vour  well,  as  described  in  §  144.83. 

(a)  Prohibition  of  fluid  movement.  (1) 
As  described  in  §  144.12(a),  your 
injection  activity  cannot  allow  the 
movement  of  fluid  containing  any 
contaminant  into  USDWs,  if  the 
presence  of  that  contaminant  may  cause 
a  violation  of  the  primarv'  drinking 
water  standards  under  40  CFR  part  141, 
other  health  based  standards,  or  may 
otherwise  adversely  affect  the  health  of 
persons.  This  prohibition  applies  to 
your  well  construction,  operation, 
maintenance,  conversion,  plugging, 
closure,  or  any  other  injection  activitv. 

(2)  If  the  Director  of  the  UIC  Program 
in  your  State  or  EPA  Region  learns  that 
your  injection  activity  may  endanger 
USDWs,  he  or  she  may  require  you  to 
close  your  well,  re^juire  you  to  get  a 
permit,  or  require  other  actions  listed  in 
$  144.12(c).  (d).  or  (e). 


(b)  Closure  requirements.  You  must 
close  the  well  in  a  manner  that  complies 
with  the  above  prohibition  of  fluid 
movement.  Also,  you  must  dispose  or 
otherwise  manage  any  soil,  gravel, 
sludge,  liquids,  or  other  materials 
removed  from  or  adjacent  to  your  well 
in  accordance  with  all  applicable 
Federal,  State,  and  local  regulations  and 
requirements. 

(c)  Other  requirements  in  Parts  144 
through  147.  Beyond  this  subpart,  you 
are  subject  to  other  UIC  Program 
requirements  in  40  CFR  parts  144 
through  147.  While  most  of  the  relevant 
requirements  are  repeated  or  referenced 
in  this  subpart  for  convenience,  you 
need  to  read  these  other  parts  to 
understand  the  entire  UIC  Program. 

(d)  Other  State  or  EPA  requirements 
40  CFR  parU  144  through  147  define 
minimum  Federal  UIC  requirements. 
EPA  Regional  Offices  administering  the 
UIC  Program  have  the  flexibility  to 
establish  additional  or  more  stringent 
requirements  based  on  the  authorities  in 
parts  144  through  147,  if  believed  to  be 
necessary  to  protect  USDWs.  States  can 
have  their  own  authorities  to  establish 
additional  or  more  stringent 
requirements  if  needed  to  protect 
USDWs.  You  must  comply  with  these 
additional  requirements,  if  any  exist  in 
yoiu:  area.  Contact  the  UIC  Program 
Director  in  your  Stale  or  EPA  Region  to 
learn  more. 

$144.83    Do  I  need  to  notify  anyone  about 
my  Class  V  injection  well? 

Yes,  you  need  to  provide  basic 
"inventory  information"  about  your 
well  to  the  UIC  Director,  if  you  haven't 
already.  You  also  need  to  provide  any 
additional  information  that  your  UIC 
Program  Director  requests  in  accordance 
with  the  provisions  of  the  UIC 
regulations. 

(a)  Inventory  requirements.  Unless 
you  know  you  have  already  satisfied  the 
inventory  requirements  in  S  144.26  that 
were  in  effect  prior  to  the  issuance  of 
this  Subpart  G.  you  must  give  your  UIC 
Program  Director  certain  information 
about  yourself  and  your  injection 
operation. 

Note:  This  information  is  requested  on 
national  form  "Inventorv  of  Injection  Wells." 
OMB  No.  2040-0042. 

(1)  The  requirements  differ  depending 
on  your  well  status  and  location,  as 
described  in  the  following  table: 
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If  your  well  is  , 


(r)  New  (pnor  to  construction  of  your  well)  . 


And  you're  m  one  of  tfiese  locations  ("Pri- 
macy"  Stales,  wfiere  the  State  runs  ttie  Class 
V  UIC  Program)  Alabama.  Arkansas.  Com- 
monwealtft  of  Nortfiem  Manana  lslan(Js,  Con- 
necticut. Delaware.  Flonda.  Georgia.  Guam. 
Idaho,  Illinois.  Kansas,  Louisiana.  Maine. 
Maryland.  Massachusetts.  Mississippi.  Mis- 
souri. Nebraska,  Nevada,  New  Hampshire. 
New  Jersey.  New  Mexico,  North  Carolina, 
North  Dakota,  Otiio,  Oklahoma,  Oregon, 
Puerto  Rico,  Rhode  Island,  South  Carolina, 
Texas,  Utah,  VertDont,  Washington,  West  Vir- 
ginia. Wisconsin,  or  Wyoming 


Or  you're  in  one  ol  these  locations  ("Direct 
Implementation"  or  Dl  Programs,  where  EPA 

runs  the  Class  V  UIC  Program)  Alaska. 
Amencan  Samoa,  Anzona,  Califomia,  Colo- 
rado, Hawaii,  Indiana,  Iowa,  Kentucky,  Michi- 
gan, Minnesota,  Montana,  New  York,  Penn- 
sylvania, South  Dakota,  Tennessee,  Virginia, 
Virgin  Islands,  Washington,  DC,  or  any  Indian 
Country 


,  then  you  must  contact  your  State  UIC 
Pregram  to  determine  what  you  must  S4jt>- 
mit  and  by  when,. 


(ii)   Existing   (construction   underway   or  com- 
pleted). 


then  you  must  contact  your  State  UIC 
Program  to  determine  what  you  must  sub- 
mit and  by  wtien,. 


then  you  must  submit  the  inventory  infor- 
mation descritwd  in  (a)(2)  of  this  section 
prior  to  constructing  your  well. 


,  ,  tf>en  you  must  cease  injection  and  submit 
the  inventory  infonnation.  You  may  resume 
injection  90  days  after  you  submit  the  infor- 
mation unless  the  UIC  Program  Director  no- 
tifies you  that  injection  may  not  resume  or 
may  resume  sooner. 


(2)  If  your  well  is  in  a  Primacy  State 
or  a  DI  Program  State,  here  is  the 
information  you  must  submit: 

(i)  No  matter  what  type  of  Class  V 
well  you  own  or  operate,  you  must 
submit  at  least  the  following 
information  for  each  Class  V  well: 
facility  name  and  location:  name  and 
address  of  legal  contact:  ownership  of 
facility:  nature  and  type  of  injection 
well(s):  and  operating  status  of  injection 
well(s). 

(ii)  Additional  information.  IS  you  are 
in  a  Direct  Implementation  State  and 
you  own  or  operate  a  well  listed  below 
you  must  also  provide  the  information 
listed  in  paragraph  (a)  (2)  (iii)  as 
follows: 

(A)  Sand  or  other  backfill  wells  (40 
CFR  144.81(8)  and  146.5(e)(8)  of  this 
chapter): 

(B)  Geothermal  energy  recovery  wells 
(40  CFR  144.81(11)  and  146.5  (e)(12)  of 
this  chapter); 

(C)  Brine  retiun  flow  wells  (40  CFR 
144.81(13)  and  146.5  (e)(14)  of  this 
chapter): 

(D)  Wells  used  in  experimental 
technology  (40  CFR  144.81(14)  and 
146.5  (e)(i5)  of  this  chapter): 

(E)  Municipal  and  industrial  disposal 
wells  other  than  Class  I:  and 

(F)  Any  other  Class  V  wells  at  the 
discretion  of  the  Regional 
Administrator. 

(iii)  You  must  provide  a  list  of  all 
wells  owned  or  operated  along  with  the 
following  information  for  each  well.  (A 
single  description  of  wells  at  a  single 
facility  with  substantially  the  same 
characteristics  is  acceptable). 

(A)  Location  of  each  well  or  project 
given  by  Township.  Range.  Section,  and 
Quarter-Section,  or  by  latitude  and 
longitude  to  the  nearest  second. 


according  to  the  conventional  practice 
in  your  State: 

(B)  Date  of  completion  of  each  well: 

(C)  Identification  and  depth  of  the 
underground  formation(s)  into  which 
each  well  is  injecting: 

(D)  Total  depth  of  each  well; 
(£)  Construction  narrative  and 

schematic  (both  plan  view  and  cross- 
sectional  drawings): 

(F)  Nature  of  the  injected  fluids: 

(C)  Average  and  maximum  injection 
pressure  at  the  wellhead: 

(H)  Average  and  maximum  injection 
rate;  and 

(1)  Date  of  the  last  inspection. 

(3)  Regardless  of  whether  your  well  is 
in  a  Primacy  State  or  Dl  Program  you  are 
responsible  for  knowing  about, 
understanding,  and  complying  with 
these  inventory  requirements. 

(b)  Information  in  response  to 
requests.  If  you  are  in  one  of  the  DI 
Programs  listed  in  the  table  above,  the 
UIC  Program  Director  may  require  you 
to  submit  other  information  believed 
necessary  to  protect  tmderground 
sources  of  drinking  water. 

(1)  Such  information  requirements 
may  include,  but  are  not  limited  to: 

(!)  Perform  ground  water  monitoring 
and  periodically  submit  your 
monitoring  results: 

(ii)  Analyze  the  fluids  you  inject  and 
periodically  submit  the  results  of  your 
analyses: 

(iii)  Describe  the  geoiijgic  layers 
through  which  and  into  which  you  are 
injecting:  and 

(iv)  Conduct  other  analyses  and 
submit  other  information,  if  needed  to 
protect  undergroimd  sources  of  drinking 
water. 

(2)  If  the  Director  requires  this  other 
information,  he  or  she  will  request  it 
from  you  in  writing,  along  with  a  brief 


statement  on  why  the  information  is 
required.  This  written  notification  also 
will  tell  you  when  to  submit  the 
information. 

(3)  You  are  prohibited  &x>m  using 
your  injection  well  if  you  fail  to  comply 
with  the  written  request  within  the  time 
frame  specified.  You  can  start  injecting 
again  only  if  you  receive  a  permit. 

f  144.84    Do  I  need  to  get  ■  pamitt? 

No,  unless  you  fall  within  an 
exception  described  below: 

(a)  General  authorization  by  rula. 
With  certain  exceptions  listed  in 
paragraph  (b)  of  this  section,  your  Class 
V  injection  activity  is  "authorized  by 
rule,"  meaning  you  have  to  comply  with 
all  the  requirements  of  this  subpart  and 
the  rest  of  the  UIC  Program  but  you 
don't  have  to  get  an  individual  permit. 
Well  authorization  expires  once  you 
have  properly  closed  your  well,  as 
described  in  §  144.826). 

(b)  Circumstances  in  Which  Permits 
or  other  Actions  are  Required.  If  you  fit 
into  one  of  the  categories  listed  below, 
your  Class  V  well  is  no  longer 
authorized  by  rule.  This  means  that  you 
have  to  either  get  a  permit  or  close  your 
injection  well.  You  can  find  out  by 
contacting  the  UIC  Program  Director  in 
your  State  or  EPA  Region  if  this  is  the 
case.  Subpart  D  of  this  Part  tells  you 
how  to  apply  for  a  permit  and  describes 
other  aspects  of  the  permitting  process. 
Subpari  E  of  this  Pari  outlines  some  of 
the  requirements  that  apply  to  you  if 
you  get  a  permit. 

(1)  You  fail  to  comply  with  the 
prohibition  of  fluid  movement  standard 
in  §  144.12(a)  and  described  in 
S  144.82(a)  (in  which  case,  you  have  to 
get  a  permit,  close  your  well,  and/or 
comply  with  other  conditions 
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determined  by  the  UIC  Program  Director 
in  your  State  or  EPA  Region): 

(2)  You  own  or  operate  a  Class  V 
large-capacity  cesspool  (in  which  case, 
you  must  close  your  well  as  specified  in 
the  additional  requirements  below)  or  a 
Class  V  motor  vehicle  waste  disposal 
well  in  a  ground  water  protection  area 
or  sensitive  ground  water  area  (in  which 
case,  you  must  either  close  your  well  or 
get  a  permit  as  specified  in  the 
additional  requirements  in  this 
subsection).  New  motor  vehicle  waste 
disposal  wells  and  new  cesspools  are 
prohibited  as  of  April  5,  2000: 

(3)  You  are  specifically  required  by 
the  UIC  Program  Director  in  your  State 
or  EPA  Region  to  get  a  permit  (in  which 
case,  rule  authorization  expires  upon 
the  effective  date  of  the  permit  issued, 
or  you  are  prohibited  from  injecting  into 
your  well  upon: 

(i)  Failure  to  submit  a  permit 
application  in  a  timely  manner  as 
specified  in  a  notice  from  the  Director:    . 
or 

(ii)  Upon  the  effective  date  of  permit 
denial); 

(4)  You  have  failed  to  submit 
inventory  information  to  your  UIC 
Program  Director,  as  described  in 
§  144.83(a)  (in  which  case,  you  are 
prohibited  from  injecting  into  your  well 
until  you  comply  with  the  inventory 
requirements):  or 

(5)  If  you  are  in  a  DI  State  and  you 
received  a  request  from  your  UIC 
Program  Director  for  additional 
information  under  §  144.83(b).  and  have 
failed  to  comply  with  the  request  in  a 
timely  manner  (in  which  case,  you  are 
prohibited  from  injecting  into  your  well 
until  you  get  a  permit). 

Additional  Requirements  for  Class  V 
Large-Capacity  Cesspools  and  Motor 
Vehicle  Waste  Disposal  Wells 

§  144.85    Do  ttiesa  additional  requirements 
apply  to  me? 

(a)  Large-Capacity  Cesspools.  The 
additional  requirements  apply  to  all 
new  and  existing  large-capacity 
cesspools  regardless  of  their  location.  If 
you  are  using  a  septic  system  for  these 
type  of  wastes  you  are  not  subject  to  the 
additional  requirements  in  this  subpart. 

(b)  Motor  Vehicle  Waste  Disposal 
Wells  Existing  on  April  5,  2000.  If  you 
have  a  Class  V  motor  vehicle  waste 
disposal  well  these  requirements  apply 
to  you  if  your  well  is  located  in  a 
ground  water  protection  area  or  other 
sensitive  ground  water  area  that  is 
identified  by  your  State  or  EPA  Region. 
If  yoiu-  State  or  EPA  Region  fails  to 
identify  groimd  water  protection  areas 
and/or  other  sensitive  ground  water 
areas  these  requirements  apply  to  all 
Class  V  motor  vehicle  wells  in  the  State. 


(c)  Sew  Motor  Vehicle  Waste  Disposal 
Wells.  The  additional  requirements 
apply  to  all  new  motor  vehicle  waste 
dispo.sal  wells  as  of  April  5.  2000, 

$  1 44.86    Wttat  are  the  defln'itions  I  need  to 
Imow? 

(a)  State  Drinking  Water  Source 
Assessment  and  Protection  Program. 
This  is  a  new  approach  to  protecting 
drinking  water  sources,  specified  in  the 
1996  Amendments  to  the  Safe  Drinking 
Water  Act  at  Section  1453.  States  must 
prepare  and  submit  for  EPA  approval  a 
program  that  sets  out  how  States  will 
conduct  local  assessments,  including: 
delineating  the  boundaries  of  areas 
providing  source  waters  for  public  water 
systems:  identifying  significant 
potential  sources  of  contaminants  in 
such  areas:  and  determining  the 
susceptibility  of  public  water  systems  in 
the  delineated  areas  to  the  inventoried 
soiuces  of  contamination. 

(b)  Complete  Local  Source  Water 
Assessment  for  Ground  Water  Protection 
Areas.  When  EPA  has  approved  a 
State's  Drinking  Water  Source 
Assessment  and  Protection  Program. 
States  will  begin  to  conduct  local 
assessments  for  each  public  water 
system  in  their  State.  For  the  purposes 
of  this  rule,  local  assessments  for 
community  water  systems  and  non- 
transient  non-community  systems  are 
complete  when  four  requirements  are 
met:  First,  a  State  must  delineate  the 
txjimdaries  of  the  assessment  area  for 
community  and  non-transient  non- 
community  water  systems.  Second,  the 
State  must  identify  significant  potential 
sources  of  contamination  in  these 
delineated  areas.  Third,  the  State  must 
"determine  the  susceptibility  of 
community  and  non-transient  non- 
community  water  systems  in  the 
delineated  area  to  such  contaminants." 
l.astly,  each  State  will  develop  its  own 
plan  for  making  the  completed 
assessments  available  to  the  public. 

(c)  Ground  Water  Protection  Area.  A 
ground  water  protection  area  is  a 
geographic  area  near  and/or 
surrounding  community  and  non- 
transient  non-community  water  systems 
that  use  ground  water  as  a  source  of 
drinking  water.  These  areas  receive 
priority  for  the  protection  of  drinking 
water  supplies  and  States  are  required 
to  delineate  and  assess  these  areas 
under  section  1453  of  the  Safe  Drinking 
Water  Act.  The  additional  requirements 
in  §  144.88  apply  to  you  if  your  Class  V 
motor  vehicle  waste  disposal  well  is  in 

a  ground  water  protection  area  for  either 
a  community  water  system  or  a  non- 
transient  non-community  water  system, 
in  many  States,  these  areas  will  be  the 
same  as  Wellhead  Protection  Areas  that 


have  been  or  will  be  delineated  as 
defined  in  section  1428  of  the  SDWA. 

(d)  Community  Water  System.  A 
community-  water  system  is  a  public 
water  system  that  serves  at  least  15 
service  connections  used  by  year-round 
residents  or  regularly  serves  at  least  25 
year-round  residents. 

(e)  Non-transient  Non-community 
Water  System.  A  public  water  system 
that  is  not  a  community  water  system 
and  that  regularly  serves  at  least  25  of 
the  same  people  over  six  months  a  year. 
These  may  include  systems  that  provide 
water  to  schools,  day  care  centers, 
goveroment/militar>'  installations, 
manufacturers,  hospitals  or  nursing 
homes,  office  buildings,  and  other 
facilities, 

(f)  Delineation.  Once  a  State's 
Drinking  Water  Source  Assessment  and 
Protection  Program  is  approved,  the 
States  will  begin  delineating  their  local 
assessment  areas.  Delineation  is  the  first 
step  in  the  assessment  process  in  which 
the  boundaries  of  ground  water 
protection  areas  are  identified, 

(g)  Other  Sensitive  Ground  Water 
Areas.  States  may  also  identify  other 
areas  in  the  State  in  addition  to  ground 
water  protection  areas  that  are  critical  to 
protecting  underground  sources  of 
drinking  water  from  contamination. 
These  other  sensitive  ground  water 
areas  may  include  areas  such  as  areas 
overlying  sole-source  aquifers;  highly 
productive  aquifers  supplying  private 
wells;  continuous  and  highly  productive 
aquifers  at  points  distant  frt)m  public 
water  supply  wells;  areas  where  water 
supply  aquifers  are  recharged:  karst 
aquifers  tiiat  discharge  to  surface 
reservoirs  ser^-ing  as  public  water 
supplies:  vulnerable  or  sensitive 
hydrx>geologic  settings,  such  as  glacial 
outwash  deposits,  eolian  sands,  and 
fractured  volcanic  rock;  and  areas  of 
special  concern  selec:ted  based  on  a 
combination  of  factors,  such  as 
hydrogeologic  sensitivity,  depth  to 
ground  water,  significance  as  a  drinking 
water  source,  and  prevailing  land-use 
practices. 

§  1 44.87  How  does  ttw  Identification  of 
ground  water  protection  areas  and  other 
sensitive  ground  watw  areas  affect  me? 

(a)  You  are  subject  to  these  new 
requirements  if  you  own  or  operate  an 
existing  motor  vehicle  well  and  you  are 
located  in  a  ground  water  protection 
area  or  an  other  sensitive  ground  water 
area.  If  your  State  or  EPA  Region  fails 
to  identify  these  areas  within  the 
specified  time  frames  these 
requirements  apply  to  all  existing  motor 
vehicle  waste  disposal  wells  within 
your  State. 


68370         Federal  Register / Vol.  64,  No.  234/Tuesday,  December  7,  1999/Rules  and  Regulations 


Federal  Register / Vol.  64,  No.  234/Tuesday.  December  7.  1999/Rules  and  RegulaUons         68571 


(b)  Ground  Water  Protection  Areas.  (1) 
For  the  purpose  of  this  subpart.  States 
are  required  to  complete  all  local  source 
water  assessments  for  ground  water 
protection  areas  by  lanuary  1.  2004. 
Once  a  local  assessment  for  a  ground 
water  protection  area  is  complete  every 
existing  motor  vehicle  waste  disposal 
well  owner  in  that  ground  water 
protection  area  has  one  year  to  close  the 
well  or  receive  a  permit.  If  a  State  fails 
to  complete  all  local  assessments  for 
ground  water  protection  areas  by 
January  1.  2004.  the  following  may 
occur: 

(i)  The  new  requirements  in  this 
subpart  will  apply  to  all  existing  motor 
vehicle  waste  disposal  wells  in  the  State 
and  owners  and  operators  of  motor 
vehicle  waste  disposal  wells  located 
outside  of  completed  assessments  for 
ground  water  protection  areas  must 
close  their  well  or  receive  a  permit  by 
lanuary  1.  2005. 

(ii)  EPA  may  grant  a  State  an 
extension  for  up  to  one  year  from  the 
January  1 .  2004  deadline  if  the  State  is 
making  reasonable  progress  in 
completing  the  source  water 
assessments  for  ground  water  protection 
areas.  States  must  apply  for  the 
extension  by  June  1.  2003.  If  a  State  fails 
to  complete  the  assessments  for  the 
remaining  ground  water  protection  areas 
by  the  extended  date  the  rule 
requirements  will  apply  to  all  motor 
vehicle  waste  disposal  wells  in  the  State 
and  owners  and  operators  of  motor 
vehicle  waste  disposal  wells  located 
outside  of  ground  water  protection  areas 
with  completed  assessments  must  close 
their  well  or  receive  a  permit  by  January 
1.2006. 

(2)  The  UIC  Program  Director  may 
extend  the  compUance  deadline  for 
specific  motor  vehicle  waste  disposal 
wells  for  up  to  one  year  if  the  most 
efficient  compliance  option  for  the  well 
is  connection  to  a  sanitary  sewer  or 
installation  of  new  treatment 
technology. 

(c)  Other  Sensitive  Ground  Water 
Areas.  States  may  also  delineate  other 
sensitive  groimd  water  areas  by  January 
1 ,  2004.  Existing  motor  vehicle  waste 
disposal  well  owners  and  operators 
within  other  sensitive  ground  water 
areas  have  until  January  1 .  2007  to 
receive  a  permit  or  close  the  well.  If  a 
State  or  EPA  Region  fails  to  identify 
these  additional  sensitive  ground  water 
areas  by  January  1,  2004.  the  new 
requirements  of  this  rule  will  apply  to 
all  motor  vehicle  waste  disposal  wells 
in  the  State  effective  January  1 .  2007 
unless  they  are  subject  to  a  different 
compliance  date  pursuant  to  paragraph 


(b)  of  this  section.  Again,  EPA  may 
extend  the  January  1 ,  2004  deadline  for 
up  to  one  year  for  States  to  delineate 
other  sensitive  ground  water  areas  if  the 
State  is  making  reasonable  progress  in 
identifying  the  sensitive  areas.  States 
must  apply  for  this  extension  by  June  1, 
2003.  If  a  State  has  been  granted  an 
extension,  existing  motor  vehicle  waste 
disposal  well  owners  and  operators 
within  the  sensitive  ground  water  areas 
have  until  January  1,  2008  to  close  the 
well  or  receive  a  permit,  unless  they  are 
subject  to  a  different  compliance  date 
pursuant  to  paragraph  (b)  of  this  section. 
If  a  State  has  been  granted  an  extension 
and  ^b  to  delineate  sensitive  areas  by 
the  extended  date,  the  rule  requirements 
will  apply  to  all  motor  vehicle  waste 
disposal  wells  in  the  State  and  owners 
and  operators  have  until  January  1 .  2008 
to  close  the  well  or  receive  a  permit, 
unless  they  are  subject  to  a  different 
compliance  date  pursuant  to  paragraph 
(b)  of  this  section. 

(d)  How  to  Find  Out  if  Your  Well  is 
in  a  Ground  Water  Protection  Area  or 
Sensitive  Ground  Water  Area  States  are 
required  to  make  their  local  source 
water  assessments  widely  available  to 
the  public  through  a  variety  of  methods 
after  the  assessments  are  complete.  You 
can  find  out  if  your  Class  V  well  is  in 

a  groimd  water  protection  area  by 
contacting  the  State  agency  responsible 
for  the  State  Drinking  Water  Source 
Assessment  and  Protection  Program  in 
your  area.  You  may  call  the  Safe 
Drinking  Water  Hotline  at  1-800-426- 
4791  to  find  out  who  to  call  in  your 
State  for  this  information.  The  State 
office  responsible  for  implementing  the 
Drinking  Water  Source  Assessment  and 
Protection  Program  makes  the  final  and 
official  determination  of  boundaries  for 
ground  water  protection  areas.  Because 
States  that  choose  to  delineate  other 
sensitive  ground  water  areas  are  also 
required  to  make  the  information  on 
these  areas  accessible  to  the  public,  they 
may  do  so  in  a  maimer  similar  to  the 
process  used  by  the  States  in 
publicizing  the  EPA  approved  Drinking 
Water  Source  Assessment  and 
Protection  Program.  You  can  find  out  if 
your  Class  V  well  is  in  an  other 
sensitive  ground  water  area  by 
contacting  the  State  or  Federal  agency 
responsible  for  the  Underground 
Injection  Control  Program.  You  may  call 
the  Safe  Drinking  Water  Hotline  at  1- 
800-426-4791  to  find  out  who  to  call 
for  information. 

(e)  Changes  in  the  Status  of  the  EPA 
Approved  State  Drinking  Water  Source 
Assessment  and  Protection  Program. 
Alter  January  1,  2004  your  State  may 


assess  a  ground  water  protection  area  for 
ground  water  supplying  a  new 
community  water  system  or  a  new  non- 
transient  non-community  water  system 
that  includes  your  Class  V  injection 
well.  Also,  your  State  may  officially  re- 
delineate  the  boundaries  of  a  previously 
delineated  ground  water  protection  area 
to  include  additional  areas  that  includes 
your  motor  vehicle  waste  disposal  well. 
This  would  make  the  additional 
regulations  apply  to  you  if  your  motor 
vehicle  waste  disposal  well  is  in  such 
an  area.  The  additional  regulations  start 
applying  to  you  one  year  after  the  State 
completes  the  local  assessment  for  the 
ground  water  protection  area  for  the 
new  drinking  water  system  or  the  new 
re-delineated  area.  The  UIC  Program 
Director  responsible  for  your  area  may 
extend  this  deadline  for  up  to  one  year 
if  the  most  efficient  compliance  option 
for  the  well  is  connection  to  a  sanitary 
sewer  or  installation  of  new  treatment 
technology. 

(f)  What  Happens  if  My  State  Doesn  't 
Designate  Other  Sensitive  Ground  Water 
Areas?  If  your  State  or  EPA  Region 
elects  not  to  delineate  the  additional 
sensitive  ground  water  areas,  the 
additional  regulations  apply  to  you 
regardless  of  the  location  of  your  well 
by  January  1,  2007,  or  January  2008  if 
an  extension  has  been  granted  as 
explained  in  paragraph  (c)  of  this 
section,  except  for  wells  in  ground 
water  protection  areas  which  are  subject 
to  different  compliance  deadlines 
explained  in  paragraph  (b)  of  this 
section. 

(h)  Apphcation  of  Requirements 
Outside  of  Ground  Water  Protection 
Areas  and  Sensitive  Ground  Water 
Areas.  EPA  expects  and  strongly 
encourages  States  to  use  existing 
authorities  in  the  UIC  program  to  take 
whatever  measures  are  needed  to  ensure 
Class  V  wells  are  not  endangering 
USDWs  in  any  other  areas  outside  of 
delineated  ground  water  protection 
areas  and  sensitive  ground  water  areas. 
Such  measures  could  include,  if 
believed  to  be  necessary  by  a  UIC 
Program  Director,  applying  the 
additional  requirements  below  to  other 
areas  and/or  other  types  of  Class  V 
wells.  Therefore,  the  Director  may  apply 
the  additional  requirements  to  you.  even 
if  you  are  not  located  in  the  areas  listed 
in  paragraph  (a)  of  this  section. 

$144.88    Wttat  are  the  addmonal 
requirements? 

The  additional  requirements  are 
specified  in  the  following  tables: 


(a)  Table  1.— Additional  Requirements  for  Large-Capacity  Cesspools  Statewide 

(See  §  144.85  to  determine  fl  ttiese  addibonal  requirements  apply  to  you] 


Well  Status 

Requiremerit 

Deadline 

If  your  cesspool  is.  . 

Then  you. .  . 

By     . 

(1)  Existing  (operational  or  under  construction  t>y 

(i)  Must  dose  the  well  

April  5.  2000. 

At  least  30  days  poor  to  closure. 

Aprils.  2000, 

April  5.  2000). 
(2)  New  or  converted  (construction  not  started  tie- 

(i)  Must  notify  the  UIC  Program  Director  (txjih 
Primacy  States  and  Direct  Implemenlatiofi 
States)  ol  your  intent  to  dose  the  well.. 

Note:  This  infomialioo  is  requested  on  national 
fomi  "Preclosure  Notrlication  for  Closure  ot  In- 
leclion  Wells." 

Are  prohitMted  . 

fore  April  5.  2000). 

(b)  Table  2.- 


-Additional  Requirements  for  Motor  Vehicle  Waste  Disposal  Wells 

[See  §  144.85  to  determirie  if  these  additional  requirements  apply  to  you] 


Well  status 


If  your  motor  vehicle  waste  disposal  well  is 


(1)  Existing  (operational  or  under  constiuctjon 
by  April  5.  2000) 


Requirement 


Then. 


(0  If  your  well  is  in  a  ground  water  protection 
area,  you  must  close  the  welt  or  obtain  a 
permit 


Deadline 


By 


(ii)  tf  your  well  is  in  an  other  sensilfve  ground 
water  afea,  you  must  dose  the  well  or  oth 
t^n  a  pennit. 


(Hi)  If  you  plan  to  seek  a  waiver  from  9>e  ban 
and  apply  for  a  permit,  you  must  meet 
MCLs  at  the  point  of  injection  while  your 
permit  application  is  under  review,  if  you 
choose  to  keep  operating  your  well. 


Within  1  year  of  the  completion  of  your  local 
source  water  assessment;  your  UIC  Pro- 
gram Director  may  extend  ttw  closure 
deadline,  but  not  the  permit  application 
deadline,  for  up  to  one  year  if  the  most  effi- 
cient compliance  option  is  connectKyi  to  a 
sanitary  sewer  or  installation  of  new  treat- 
ment technology 


By  January  1,  2007;  your  UIC  Pnjgram  Direc- 
tor may  extend  the  ctosure  deadline,  but 
not  the  permit  application  deadime.  tor  up 
to  one  year  it  the  most  effioent  compliar>ce 
option  is  connection  to  a  sanitary  sewer  or 
installation  of  new  treatment  technology. 


The  date  you  submit  your  pennit  application. 


(iv)  If  you  receive  a  permit,  you  must  comply  The  date(s)  specified  in  your  pennit 
with  all  permit  conditions,  if  you  choose  to 
keep  operatir^  your  well,  including  require- 
ments to  meet  MCLs  ar>d  other  health 
based  standards  at  the  point  of  infection. 
tolkjw  best  management  practices,  and 
monitor  your  injectate  arxl  sludge  quality. 


(v)  If  your  well  is  in  a  State  which  has  r>ot 
completed  all  tt>etr  local  assessments  by 
January  1 .  2004  or  by  the  extended  date  if 
your  State  has  obtained  an  extension  as 
described  in  144.87,  ar>d  yoo  are  outside 
an  area  with  a  completed  assessment  you 
must  dose  the  well  or  obtain  a  permit 


'  January  1 ,  2005  unless  your  State  obtains  an 
extension  as  descritjed  in  144.87  (b)  in 
which  case  your  deadlirw  is  January  1, 
2006,  your  UIC  Program  Director  may  ex- 
tend the  dosure  deadline,  but  not  the  per- 
mit application  deadline,  tor  up  to  one  year 
I  if  tf>e  nr>ost  eff>c»ent  compltarKe  option  is 
I  connection  to  a  sartitary  sewer  or  installa- 
tion of  new  treatment  techfKilogy. 


(vi)  If  your  well  is  in  a  State  tt\at  has  not  delin- 
eated other  sensitive  ground  water  areas  by 
January  1 .  2004  and  you  are  outstde  of  an 
area  with  a  completed  assessment  you 
must  close  tf>e  well  or  obtain  a  permit  re- 
gardless of  your  location. 


January  1 .  2007  unless  your  Stale  obtains  an 
extension  as  described  in  144.87(c)  in 
which  case  your  deadline  is  January  2006. 
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(B)  Table  2.— Additional  Requirements  for  Motor  Vehicle  Waste  Disposal  Wells— Continued 

[See  §  144.85  to  determine  if  ttiese  additional  requirements  apply  to  you) 


Well  status 

Requirement 

Deadline 

If  your  motor  vehicle  waste  disposal  well  is 

Then.  .  . 

By... 

(vii)  If  you  plan  to  close  your  weH,  you  must 
notify  the  UIC  Program  Director  of  your  in- 
tent to  dose  the  well  (this  includes  closing 
your  well  prior  to  conversion). 

Note:  This  information  is  requested  on  na- 
tional form  "Predosure  Notification  for  Clo- 
sure of  Injection  WeUs". 

At  least  30  days  prior  to  closure. 

Are  prohibited 

April  S,  2000. 

before  April  S.  2000). 
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of  injection."  "Sanitary  waste."  "Septic 
system,"  and  "Subsurface  fluid 
distribution  sj'stem,"  and  by  revising 
the  definitions  of  "Well"  and  "Well 
injection"  to  read  as  follows: 

§146.3    Definitions. 


§144.89    How  do  I  ciOM  my  Cias*  V 
Injection  well? 

The  following  describes  the 
requirements  for  closing  your  Class  V 
injection  well. 

(a)  Closure.  Prior  to  closing  a  Class  V 
large-capacity  cesspool  or  motor  vehicle 
waste  disposal  well,  you  must  plug  or 
otherwise  close  the  well  in  a  manner 
that  complies  with  the  prohibition  of 
fluid  movement  standard  in  §  144.12 
and  summarized  in  §  144.B2(a).  If  the 
UTC  Program  Director  in  your  State  or 
EPA  Region  has  any  additional  or  more 
specific  closure  standards,  you  have  to 
meet  those  standards  too.  You  also  must 
dispose  or  otherwise  manage  any  soil, 
gravel,  sludge,  liquids,  or  other 
materials  removed  from  or  adjacent  to 
your  well  in  accordance  with  all 
applicable  Federal.  State,  and  local 
regulations  and  requirements,  as  in 
§  144.82(b). 

(2]  Closure  does  not  mean  that  you 
need  to  cease  operations  at  your  facility, 
only  that  you  need  to  close  your  well. 
A  number  of  alternatives  are  available 
for  disposing  of  waste  fluids.  Examples 
of  alternatives  that  may  be  available  to 
motor  vehicle  stations  include: 
recycling  and  reusing  wastewater  as 
much  as  possible:  collecting  and 
recycling  petroleum-based  fluids, 
coolants,  and  battery  acids  drained  from 
vehicles:  washing  parts  in  a  self- 
contained,  recirculating  solvent  sink, 
with  spent  solvents  being  recovered  and 
replaced  by  the  supplier,  using 
absorbents  to  clean  up  minor  leaks  and 
spills,  and  placing  the  used  materials  in 
approved  waste  containers  and 
disposing  of  them  properly;  using  a  wet 
vacuum  or  mop  to  pick  up  accumulated 
rain  or  snow  melt,  and  if  allowed, 
connecting  floor  drains  to  a  municipal 
sewer  system  or  holding  tank,  and  if 
allowed,  disposing  of  the  holding  tank 
contents  through  a  publicly  owned 
treatment  works.  You  should  check  with 
the  publicly  owned  treatment  works  you 


might  use  to  see  if  they  would  accept 
your  wastes.  Alternatives  that  may  be 
available  to  owners  and  operators  of  a 
large-capacity  cesspool  include: 
conversion  to  a  septic  system: 
connection  to  sewer;  and  installation  of 
an  on-site  treatment  unit. 

(b)  Conversions,  in  limited  cases,  the 
UIC  Director  may  authorize  the 
conversion  (reclassification)  of  a  motor 
vehicle  waste  disposal  well  to  another 
type  of  Class  V  well.  Motor  vehicle 
wells  may  only  be  converted  if:  all 
motor  vehicle  fluids  are  segregated  by 
physical  barriers  and  are  not  allowed  to 
enter  the  well;  and.  injection  of  motor 
vehicle  waste  is  unlikely  based  on  a 
facility's  compliance  history  and 
records  showing  proper  waste  disposal. 
The  use  of  a  semi-permanent  plug  as  the 
means  to  segregate  waste  is  not 
sufficient  to  convert  a  motor  vehicle 
waste  disposal  well  to  another  type  of 
Class  V  well. 

PART  145— STATE  UIC  PROGRAM 
REQUIREMENTS 

11.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act,  42 

L'.S.C.  300{else<j. 

Subpart  B—[  Amended] 

12.  Section  145.11  is  amended  by 
adding  paragraph  (a)(32)  and  by  revising 
the  first  sentence  of  paragraph  (b)(1)  to 
read  as  follows: 

§  145.1 1     Requirements  for  permitting. 

(a)'   •   • 

(32)  Section  144.88— (What  are  the 
additional  requirements?); 

•        •        •        *        • 

(b)(1)  States  need  not  implement 
provisions  identical  to  the  provisions 
listed  in  paragraphs  (aid  J  through 
(a)(32)  of  this  section.  •   •  ' 


Subpart  C — [Afnended] 

13.  Section  145.23.  is  revised  by 
adding  paragraph  (f)(12)  to  read  as 
follows: 

§145,23    Program  description. 

•         •         ■         •         * 

(!)•*• 

(12)  For  Class  V programs  only.  A 
description  of  and  a  schedule  for  the 
State's  plan  to  identify  and  delineate 
other  sensitive  ground  water  areas. 
States  should  consider  geologic  and 
hydrogeologic  settings,  ground  water 
flow  and  occurrence,  topographic  and 
geographic  features,  depth  to  ground 
water,  significance  as  a  drinking  water 
source,  prevailing  land  use  practices 
and  any  other  existing  information 
relating  to  the  susceptibility  of  ground 
water  to  contamination  from  Class  V 
injection  wells  when  developing  their 
plan.  Within  the  schedule  for  the  plan. 
States  must  commit  to:  completing  all 
delineations  of  other  sensitive  ground 
water  areas  by  no  later  than  Jan.  1.  2004; 
making  these  delineation  available  to 
the  public;  implementing  the  Class  V 
regulations,  effective  April  5.  2000,  in 
these  delineated  areas  by  no  later  than 
January  1.  2007.  Alternately,  if  a  State 
chooses  not  to  identif}'  other  sensitive 
ground  water  areas,  the  requirements  for 
motor  vehicle  waste  disposal  wells 
would  applv  statewide  by  January  1, 
2007. 

PART  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

14.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  .^ct.  42 
U.S.C.  300f  et  seq.:  Resource  Conservation 
and  Recover>-  Act.  42  U.S.C.  6901  et  seq 

15.  Section  146.3  is  amended  by 
adding  the  following  new  definitions  in 
alphabetical  order:  "Cesspool," 
"Drywell."  "Improved  sinkhole,"  "Point 


Cesspool  means  a  "drywell"  that 
receives  untreated  sanitary  waste 
containing  human  excreta,  and  which 
sometimes  has  an  open  bottom  and/or 
perforated  sides. 
***** 

Drywell  means  a  well,  other  than  an 
improved  sinkhole  or  subsurface  fluid 
distribution  system,  completed  above 
the  water  table  so  that  its  bottom  and 
sides  are  typically  dry  except  when 
receiving  fluids. 
***** 

Improved  sinkhole  means  a  naturally 
occurring  karst  depression  or  other 
natural  crevice  found  in  volcanic  terrain 
and  other  geologic  settings  which  have 
been  modified  by  man  for  the  purpose 
of  directing  and  emplacing  fluids  into 
the  subsurface. 
***** 

Point  of  injection  for  Class  V  wells 
means  the  last  accessible  sampling  point 
prior  to  waste  fluids  being  released  into 
the  subsurface  environment  through  a 
Class  V  injection  well.  For  example,  the 
point  of  injection  of  a  Class  V  septic 
system  might  be  the  distribution  box — 
the  last  accessible  sampling  point  before 
the  waste  fluids  drain  into  the 
underlying  soils.  For  a  dry  well,  it  is 
likely  to  be  the  well  bore  itself. 
***** 

Sanitary  waste  means  liquid  or  solid 
wastes  originating  solely  from  humans 
and  human  activities,  such  as  wastes 
collected  from  toilets,  showers,  wash 
basins,  sinks  used  for  cleaning  domestic 
areas,  sinks  used  for  food  preparation, 
clothes  washing  operations,  and  sinks  or 
washing  machines  where  food  and 
beverage  serving  dishes,  glasses,  and 
utensils  are  cleaned.  Sources  of  these 
wastes  may  include  single  or  multiple 
residences,  hotels  and  motels, 
restaurants,  bunkhouses.  schools,  ranger 
stations,  crew  quarters,  guard  stations, 
campgrounds,  picnic  grounds,  day-use 
recreation  areas,  other  commercial 
facilities,  and  industrial  facilities 


provided  the  waste  is  not  mixed  with 
industrial  waste. 

***** 

Septic  system  means  a  "well"  that  is 
used  to  emplace  sanitary  waste  below 
the  surface  and  is  typically  comprised  of 
a  septic  tank  and  subsurface  fluid 
distribution  system  or  disposal  system. 
***** 

Subsurface  fluid  distribution  system 
means  an  assemblage  of  perforated 
pipes,  drain  tiles,  or  other  similar 
mechanisms  intended  to  distribute 
fluids  below  the  surface  of  the  ground. 
•        *        ■        •        * 

Well  means:  A  bored,  drilled,  or 
driven  shaft  whose  depth  is  greater  than 
the  largest  surface  dimension;  or,  a  dug 
hole  whose  depth  is  greater  than  the 
largest  surface  dimension;  or,  an 
improved  sinkhole;  or.  a  subsurface 
fluid  distribution  system. 

Well  injection  means  the  subsurface 
emplacement  of  fluids  through  a  vvell. 
***** 

16.  Section  146.5  is  amended  by 
adding  a  new  paragraph  (a)(3)  and 
revising  the  first  sentence  of  paragraph 
(e)  introduirtory  text  to  read  as  follows: 

§  146,5    Classification  of  Injection  wells. 

(a)  •   •   • 

(3)  Radioactive  waste  disposal  wells 
which  inject  fluids  below  the  lowermost 
formation  containing  an  underground 
source  of  drinking  water  within  one 
quarter  mile  of  the  well  bore. 
***** 

(e)  Class  V.  Injection  wells  not 
included  in  Class  I.  II,  m,  or  IV.  Specific 
types  of  Class  V  injection  wells  are  also 
described  in  40  CFR  144.81.  *   *   * 

17.  Section  146.10  is  revised  to  read 
as  follows: 

§  146.10    Plugging  and  atundonlng  Class  I, 
11,  III,  IV,  and  V  wells. 

(a)  Requirements  for  Class  1.  II  and  III 
wells.  (1)  Prior  to  abandoning  Class  1, 11 
and  in  wells,  the  well  shall  be  plugged 
with  cement  in  a  manner  which  will  not 
allow  the  movement  of  fluids  either  into 
or  between  underground  sources  of 
drinking  water.  The  Director  may  allow 
Class  III  wells  to  use  other  plugging 
materials  if  the  Director  is  satisfied  that 
such  materials  will  prevent  movement 


of  fluids  into  or  between  underground 
sources  of  drinking  water. 

(2)  Placement  of  the  cement  plugs 
shall  be  accomplished  by  one  of  the 
following: 

(i)  The  Balance  method; 

(ii)  The  Dump  Bailer  method; 

(iii)  The  Two-Plug  method;  or 

(iv)  An  alternative  method  approved 
by  the  Director,  which  will  reliably 
provide  a  comparable  level  of  protection 
to  underground  sources  of  dritUung 
water. 

(3)  The  well  to  be  abandoned  shall  be 
in  a  stale  of  static  equilibrium  with  the 
mud  weight  equalized  top  to  bottom, 
either  by  circtdating  the  mud  in  the  well 
at  least  once  or  by  a  comparable  method 
prescribed  by  the  Director,  prior  to  the 
placement  of  the  cement  plug(s). 

(4)  The  plugging  and  abandonment 
plan  required  in  40  CFR  144.51(o)  and 
144.52(a)(6)  shall,  in  the  case  of  a  Class 
ni  project  which  underlies  or  is  in  an 
aquifer  which  has  been  exempted  under 
§  146.04,  also  demonstrate  adequate 
protection  of  USDWs.  The  Director  shall 
prescribe  aquifer  cleanup  and 
monitoring  where  he  deems  it  necessary 
and  feasible  to  insure  adequate 
protection  of  USDWs. 

(b)  Requirements  for  Class  IV  wells. 
Prior  to  abandoning  a  Class  IV  well,  the 
owner  or  operator  shall  close  the  well  in 
accordance  with  40  CFR  144.23(b). 

(c)  Requirements  for  Class  V  wells.  (1) 
Prior  to  abandoning  a  Class  V  well,  the 
owner  or  operator  shall  close  the  well  in 
a  manner  that  prevents  the  movement  of 
fluid  containing  any  contaminant  into 
an  imdei^round  source  of  drinking 
water,  if  the  presence  of  that 
contaminant  may  cause  a  violation  of 
any  primar)'  drinking  water  regulation 
under  40  CFR  part  141  or  may  otherwise 
adversely  affect  the  health  of  persons. 
Closure  requirements  for  motor  vehicle 
waste  disposal  wells  and  large-capacity 
cesspools  are  reiterated  at  §  144.89. 

(2)  The  owner  or  operator  shall 
dispose  of  or  otherwise  manage  any  soil, 
gravel,  sludge,  liquids,  or  other 
materials  removed  from  or  adjacent  to 
the  well  in  accordance  with  all 
applicable  Federal.  State,  and  local 
regulations  and  requirements. 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY;  Department  of  Education. 
ACnOM:  Correction  notice  for  the  final 
long-range  plan  for  fiscal  veais  1999- 
2003. 

summary:  The  Secretary  published  a 
proposed  Long-Range  Plan  for  Fiscal 
Years  1999-2003  on  October  26,  1998 
(63  PR  57189-57219)  and  took  public 
comments.  The  Final  Long-Range  Plan 
(the  Plan)  and  the  analysis  of  comments 
and  responses  were  published  on 
August  20, 1999  (64  FR  45744-45784). 
However,  the  Long-Range  Plan  of  that 
publication  contained  many 
typographical  errors  that  contradicted 
the  sense  and  meaning  of  the  Plan. 
Therefore,  NIDRR  republishes,  with 
corrections,  this  version  of  the  Plan  that 
replaces  the  August  20, 1999  Final 
Long-Range  Plan.  There  are  no 
corrections  to  the  comments  and 
responses  section  that  was  published  on 
August  20, 1999,  and  that  section  is  not 
republished;  interested  parties  may  refer 
back  to  the  earlier  version. 

The  Sccretar>'  presents  a  Final  Long- 
Range  Plan  (the  Plan)  for  the  National 
Institute  on  Disability  and 
RehabiliUtion  Research  (NIDRR)  for 
fiscal  years  (FY)  1999-2003.  As  required 
by  the  Rehabilitation  Act  of  1973,  as 
amended,  the  Secretary  takes  this  action 
to  outline  priorities  for  rehabilitation 
research,  demonstration  projects, 
training,  and  related  activities,  and  to 
explain  the  basis  for  these  priorities. 
FOR  FURTHER  INFORMATION  CONTACT; 
Donna  Nangle.  US.  Department  of 
Education,  400  Maryland  Avenue  SW, 
Room  3423  Switzer  Building. 
Washington,  DC  20202.  Telephone: 
(202)  205-5880.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  TDD  number  at 
(202)  205-^475.  Internet: 
Donna Nangle@ed.goy. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATKM:  The  final 
Plan  presents  a  five-year  agenda 
anchored  in  consumer  goals  and 
scientific  initiatives.  The  Plan  has 
several  distinct  purposes: 

(1)  To  set  broad  general  directions 
that  will  guide  NIDRR's  policies  and  use 
of  resources  as  the  Geld  of  disability 
enters  the  21st  century; 

(2)  To  establish  objectives  for  research 
and  dissemination  that  will  improve  the 


lives  of  individuals  with  disabilities  and 
from  which  annual  research  priorities 
can  be  formulated: 

(3)  To  describe  a  system  for 
operationalizing  the  Plan  in  terms  of 
annual  priorities,  evaluation  of  the 
implementation  of  the  Plan,  and 
updates  of  the  Plan  as  necessary;  and 

(4)  To  direct  new  emphasis  to  the 
management  and  administration  of  the 
research  endeavor. 

The  Plan  was  developed  with  the 
guidance  of  a  distinguished  group  of 
NIDRR  constituents — individuals  with 
disabilities  and  their  family  members 
and  advocates,  service  providers, 
researchers,  educators,  administrators, 
and  policymakers. 

The  authority  for  the  Secretary  to 
establish  a  S-year  Plan  is  contained  in 
sections  202(h)  of  the  Rehabilitation  Act 
of  1973.  as  amended  (29  U.S.C.  762(h)). 
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Section  One 

Chapter  1 :  Introduction  and  Background 

"Research  has  the  potential  to 
reinvent  the  future  for  millions  of 
people  with  disabilities  and  their 
families"  (Richard  W.  Riley,  U.S. 
Secretary  of  Education). 

Two  developments  have  converged  to 
enhance  the  significance  of  disability 
research.  First,  breakthroughs  in 
biomedical  and  technological  sciences 
have  changed  the  nature  of  work  and 
community  life.  As  these  breakthroughs 
provide  the  potential  for  longer  and 
more  fulfilling  lives  for  individuals  with 
disabilities,  they  reinforce  the  second 
major  development — successful 
independent  living  and  civil  rights 
advocacy  by  disabled  persons.  This 
intersection  of  scientific  progress  and 
empowerment  of  disabled  persons  has 
generated  momentum  for  disability 
research.  These  developments  highlight 
the  importance  of  more  fully  integrating 
disability  research  into  the  mainstream 
of  U.S.  science  and  technology  policy, 
and  into  the  Nation's  economic  and 
health  care  policies. 

An  estimated  43  million  Americans 
are  significantly  limited  in  their 
capacity  to  participate  fully  in  work, 
education,  family,  or  community  life 
because  they  have  a  physical,  cognitive, 
or  emotional  condition  that  requires 
societal  accommodation.  Public  Law 
101-336,  the  Americans  with 
Disabilities  Act  (ADA)  of  1990,  declares 
that  individuals  with  disabilities  have 
fundamental  rights  of  equal  access  to 
public  accommodations,  employment, 
transportation,  and  telecommunications. 
The  recognition  of  these  rights,  and  of 
society's  obligation  to  facilitate  their 
attaiimient,  provides  the  opportunity  for 
major  improvements  in  the  daily  lives  of 
individuals  with  disabilities. 

It  is  the  mission  of  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  to 
generate,  disseminate,  and  promote  the 
full  use  of  new  knowledge  that  will 
improve  substantially  the  options  for 
disabled  individuals  to  perform  regular 
activities  in  the  community,  and  the 
capacity  of  society  to  provide  full 
opportunities  and  appropriate  supports 
for  its  disabled  citizens. 


NIDRR's  Statutory  Purpose 

The  inception  of  a  Federal 
rehabilitation  research  program  was  part 
of  the  legacy  of  the  late  Mary  E.  Switzer, 
pioneering  director  of  the  Federal-State 
Vocational  Rehabilitation  (VR)  program. 
By  establishing  .NIDRR  >  in  1978, 
through  Amendments  to  the 
Rehabilitation  Act  of  1973  (Public  Law 
93-112),  Congress  realized  Switzer's 
vision  and  created  a  research  institute  in 
the  public  interest.  As  such,  NIDRR 
mu.st  generate  scientifically  based 
knowledge  that  furthers  the  values  and 
goals  of  the  disability  community  and 
the  creation  of  rational  public  policy, 
and  meets  the  needs  of  service  providers 
for  knowledge  on  validated  and 
improved  practices. 

In  founding  NIDRR,  Congress 
recognized  both  the  opportunities  for 
technological  and  scientific  advances  to 
improve  the  lives  of  individuals  with 
disabilities  and  the  need  for  a 
comprehensive  and  coordinated 
approach  to  research,  development, 
demonstration,  information 
dissemination,  and  training.  The 
Rehabilitation  Act  of  1973,  as  amended, 
(with  significant  changes  in  1992  and 
1998),  charged  this  Institute  with  the 
responsibility  to  provide  a 
comprehensive  and  coordinated 
program  of  research  and  related 
activities  to  maximize  the  full  inclusion 
and  social  integration,  employment,  and 
independent  living  of  individuals  of  all 
ages  with  disabilities,  with  particular 
emphasis  on  improving  the 
coordination  and  effectiveness  of 
services  authorized  imder  the  Act. 
Mandated  related  activities  include  the 
widespread  dissemination  of  research- 
generated  knowledge  and  practical 
information  to  rehabilitation 
professionals,  individuals  with 
disabilities,  researchers,  and  others;  the 
promotion  of  the  transfer  of 
rehabilitation  technology;  and  an 
increase  in  opportunities  for  researchers 
who  are  individuals  with  disabilities  or 
members  of  minority  groups. 

NIDRR  is  ideally  positioned  to 
facilitate  the  transfer  of  new  knowledge 
into  practice  given  its  administrative  co- 
location  with  two  major  service 
programs — the  Rehabilitation  Services 
Administration  (RSA)  and  the  Office  of 
Special  Education  Programs  (OSEP) — in 
the  Office  of  Special  Education  and 
Rehabiliutive  Services  (OSERS). 
NIDRR's  linkage  to  the  greater  science 
commtmity  through  its  leadership  of  the 


Interagency  Committee  on  Disability 
Research  (ICDR)  affords  an  opportunity 
to  facilitate  the  transfer  of  advances  in 
basic  research  into  the  agenda  for 
applied  research  and  knowledge 
diffusion. 

To  further  advance  work  in  the  field 
of  applied  research,  the  legislation 
requires  a  Plan,^  updated  every  five 
years,  describing  NIDRR's  future 
research  agenda.  This  Plan  presents  a 
five-year  agenda  anchored  in  consumer 
goals  and  scientific  initiatives.  The  Plan 
has  several  distinct  purposes; 

(1)  To  set  broad  general  directions 
that  will  guide  NIDRR's  policies  and  use 
of  resources  as  the  field  of  disability 
enters  the  21  si  century; 

(2)  To  establish  objectives  for  research 
and  dissemination  that  will  improve  the 
lives  of  individuals  with  disabilities  and 
from  which  annual  research  priorities 
can  be  formulated; 

(3)  To  describe  a  system  for 
operationalizing  the  Plan  in  terms  of 
annual  priorities,  evaluation  of  the 
implementation  of  the  Plan,  and 
updates  of  the  Plan  as  necessary;  and 

(4)  To  direct  new  emphasis  to  the 
management  and  administration  of  the 
research  endeavor. 

This  Plan  was  developed  with  the 
guidance  of  a  distinguished  group  of 
NIDRR  constituents-individuals  with 
disabilities  and  their  family  members 
and  advocates,  service  providers, 
researchers,  educators,  administrators, 
and  policymakers,  including  the 
Commissioner  of  the  Rehabilitation 
Services  Administration,  members  of 
the  National  Council  on  Disability 
(NCD),  and  representatives  from  the 
Department  of  Health  and  Human 
Services  (DHHS).  It  draws  upon  public 
hearings  and  planning  activities 
conducted  under  the  prior  NIDRR 
administration  (Dr.  William  H.  Graves, 
Director)  and  on  papers  prepared  for  the 
Plan  by  more  than  a  dozen  authors.  The 
Plan  addresses  a  range  of  diverse  targets, 
including: 

(1)  The  needs  of  individuals  with 
disabilities  for  knowledge  and 
information  that  will  enable  them  to 
achieve  their  aspirations  for  self- 
direction,  independence,  inclusion,  and 
functional  competence; 


'  Established  as  the  National  InsUtute  of 
Handicapped  R«searcb.  the  Institute's  name  was 
changed  to  the  National  Institute  on  Disability  and 
Rehabilitation  Research  by  the  1966  Amendments 
to  the  Rehabilitation  Act. 


-  As  a  component  of  OSERS  within  the 
Department  of  EducaUon,  NIDRR  is  guided  by  the 
Department's  Sttategic  Plan,  the  OSER's  Strategic 
Plan,  and  NIDRR's  own  strate0c  goals  and 
obiecllves  as  laid  out  in  its  performance  plan  for  the 
Government  Performance  and  Results  Act  (GPRA)- 
The  Rehabilitation  .^ct.  however,  calls  for  a 
program  plan  from  NIDRR — one  that  identifies 
research  needs  and  sets  forth  priorities.  This  Long 
Range  Plan  describes  the  issues  related  to  Ibe 
content  and  management  of  NIDRR's  research  and 
other  activities  that  will  constitute  the  substantive 
portion  of  NIDRR's  strategies  to  achieve  its  CPRA 
performance  objectives. 


(2)  The  needs  of  rehabilitation  ser\'ice 
providers  for  information  on  new 
techniques  and  technologies  that  will 
enable  them  to  assist  in  the 
rehabilitation  of  individuals  with 
disabilities; 

(31  The  needs  of  researchers  to 
advance  the  capabilities  of  science  as 
well  as  the  body  of  scientific 
knowledge; 

(4)  The  needs  of  society,  and  its 
leadership,  for  strategies  that  will  enable 
it  to  facilitate  the  potential  contributions 
of  all  citizens;  and 

(5)  The  need  to  transfer  findings  from 
basic  to  applied  research. 

Accomplishments  of  the  Past 

In  creating  NIDRR.  Congress 
recognized  that  research  has  contributed 
substantially  to  improvements  in  the 
lives  of  individuals  with  disabilities  and 
their  families.  Individuals  vrith 
disabilities  live  longer,  have  a  better 
quality  of  life,  enjoy  better  health,  and 
look  forward  to  more  opportimities  than 
Ihey  did  30  years  ago;  and  more 
advances  occur  every  day.  Today  it  is 
commonplace  to  find  people  in 
wheelchairs  treveling  in  airplanes  and 
private  vehicles,  people  who  are  blind 
using  computers,  antj  people  who  are 
deaf  attending  the  theater,  while 
individuals  who  have  significant 
disabilities  are  recognized  as  world 
leaders  in  the  arts  and  sciences.  These 
developments  owe  much  to  research 
advances  at  both  the  individual  and 
societal  levels. 

Advances  at  the  Individual  Level 

Research — and  its  tise  to  improve 
practice,  inform  policy,  and  raise 
awareness — has  changed  the  lives  and 
the  outlook  for  individuals  with 
disabilities  and  their  families.  For 
example,  the  life  expectancy  of 
individuals  with  paralysis  from  spinal 
cord  injury  has  risen  continuously  in 
the  past  25  years  (DeVivo  &  Stover, 
1995).  The  concerted  efforts  of  U.S. 
researchers,  most  of  whom  received 
NIDRR  support,  have  succeeded  in 
greatly  reducing  the  number  of  severe 
urinary  tract  infections  and  other 
urinary  tract  complications  in  this 
population,  thereby  reducing  renal 
failure  as  a  cause  of  death  for  these 
individuals  from  1st  to  12th  plai:»  over 
the  past  two  decades.  Decubitus  ulcers 
also  have  been  a  serious  problem  for 
persons  with  spinal  cord  injury,  as  well 
as  for  those  with  stroke,  multiple 
sclerosis,  and  other  immobilizing 
conditions.  Decubitus  ulcers  are 
destructive  and  costly  to  treat,  residting 
in  lost  workdays,  high  medical 
expenses,  hospitalizations,  and  further 
secondary  complications.  Through  the 
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efforts  of  medical  researchers  and 
rehabilitation  engineers,  preventive 
measures  have  been  developed 
including  seating,  cushioning,  and 
positioning  devices;  behavioral 
protocols;  and  improved  treatment 
methods.  These  efforts  have  greatly 
reduced  the  length  of  time  needed  for 
medical  treatment  of  decubiti,  and  the 
cost  of  this  treatment. 

Rehabilitation  engineering  research 
has  been  responsible  for  the  application 
of  new  materials  in  the  design  of 
wheelchairs  and  orthotic  and  prosthetic 
devices:  these  new  materials  render 
these  technologies  comfortable  and 
serviceable,  and  allow  their  users  to 
accomplish  many  important  personal 
goals.  For  example,  wheelchair  racers 
using  the  newest  sports  wheelchairs  can 
complete  races  longer  than  800  meters 
at  speeds  faster  than  those  of  Olympic 
nmners.  In  the  Paralympics,  nmners 
using  prosthetic  legs  repeatedly  have 
demonstrated  impressive  speeds.  In 
everyday  life,  people  who  use 
wheelchairs  have  benefited  from 
lightweight,  transportable  chairs  as  well 
as  powered  chairs  that  greatly  increase 
the  independence  of  some  users. 

Advances  at  the  Environmental — 
Societal  Level 

In  the  last  two  decades.  NIDRR  has 
participated  in  an  unprecedented 
expansion  of  opportimities  and 
possibilities  for  persons  with 
disabilities.  Ehiring  this  period, 
technology  has  greatly  enhanced  the 
accommodation  of  disability,  self- 
awareness  has  raised  the  expectations  of 
and  for  persons  with  disabilities,  and 
advocacy  has  resulted  in  recognition  of 
the  rights  of  persons  with  disabilities  to 
societal  access  and  reasonable 
accommodations . 

NIDRR-supported  research  has 
facilitated  the  inclusion  of  persons  with 
mental  retardation  and  those  with 
emotional  disabilities  in  communities, 
workplaces,  and  lifelong  learning 
experiences.  In  doing  so.  hJlDRR 
researchers  have  documented  patterns 
of  deinstitutionalization;  developed 
techniques  for  behavior  management 
that  have  enabled  individuals  to  leave 
institutions  and  live  and  work  in  the 
community;  strengthened  self-advocacy 
and  peer-support  programs;  developed 
technological  solutions  to  improve 
access  to  housing,  communications,  and 
work:  and  developed  strategies  to 
increase  employment  of  individuals 
with  cognitive  and  emotional 
disabilities  and  to  support  families  in 
their  important  roles. 

Today's  research  on  the  application  of 
the  principles  of  universal  design  to  the 
built  environment,  information 


technology  and  telecommunications, 
transportation,  and  consumer  products 
is  based  on  the  concept  of  an 
environment  that  is  usable  by  persons 
with  a  very  broad  range  of  function.  For 
example,  after  years  of  research,  all 
television  sets  are  now  equipped  with 
decoders  that  allow  people  with  hearing 
loss  to  access  most  programs.  In 
addition,  ergonomic  research  undergirds 
the  development  of  workplace  designs 
and  the  standards  for  building  codes, 
consumer  products,  and  the 
telecommunications  infrastructure. 
These  advances  have  been  instrumental 
in  leading  to  a  change  in  the  disability 
paradigm,  expanding  the  focus  of 
disability  to  include  environmental 
factors,  as  well  as  individual  factors. 

NIDRR's  research  activities  also  have 
led  to  the  development  of  small 
businesses  in  hearing  aids,  prosthetics, 
communication  devices,  and 
instructional  software.  NIDRR  research 
provides  an  important  stimulus  in  a 
field  of  orphan  products  with  small 
markets. 

Expectations  for  the  Future:  A  New 
Paradigm  of  Disability 

The  identification  of  trends  in  the 
distribution  of  disabilities,  the 
emergence  of  new  disabilities,  and  the 
prevalence  of  disability  in  the  nation's 
aging  population  further  challenge  the 
disability  research  field.  Additionally, 
the  research  field  must  develop  ways  to 
measure  and  address  the  impact  of 
environmental  factors  on  the 
phenomenon  of  disability. 

NIDRR  has  provided  leadership  in 
research  leading  to  a  new  conceptual 
foundation  for  organizing  and 
interpreting  the  phenomenon  of 
disabiUty — a  "New  Paradigm"  of 
disability.  This  paradigm  is  a 
construction  of  the  disability  and 
scientific  communities  alike  and 
provides  a  mechanism  for  the 
application  of  scientific  research  to  the 
goals  and  concerns  of  individuals  with 
disabilities.  The  new  paradigm  of 
disability  is  neither  entirely  new  nor 
entirely  static.  Thomas  Kuhn  defined 
paradigm  as  "universal  achievements 
that  for  a  time  provide  model  problems 
and  solutions  to  a  community  of 
practitioners"  (Kuhn.  1962).  The  terra 
paradigm  is  used  here  in  the  quasi- 
popular  sense  it  has  acquired  over  the 
last  40  years  to  indicate  a  basic 
consensus  among  investigators  of  a 
phenomenon  that  defines  the  legitimate 
problems  and  methods  of  a  research 
field.  NIDRR  posits  that  the  paradigm  in 
this  case  applies  not  to  a  single  field, 
but  to  a  single  phenomenon — 
"disability" — as  it  is  investigated  by 
multiple  discipUnary  fields.  The 


disability  paradigm  that  undergirds 
NIDRR's  research  strategy  for  the  future 
maintains  that  disability  is  a  product  of 
an  interaction  between  characteristics 
(e.g..  conditions  or  impairments, 
functional  status,  or  personal  and  social 
qualities)  of  the  individual  and 
characteristics  of  the  natural,  built, 
cultural,  and  social  environments.  The 
construct  of  disability  is  located  on  a 
continuum  from  enablement  to 
disablement.  Personal  characteristics,  as 
well  as  enviroiunental  ones,  may  be 
enabling  or  disabling,  and  the  relative 
degree  fluctuates,  depending  on 
condition,  time,  and  setting.  Disability 
is  a  contextual  variable,  dynamic  over 
time  and  circumstance.  Enviroiunents 
may  be  physically  accessible  or 
inaccessible,  culturally  inclusive  or 
exclusive,  acconunodating  or 
tmaccommodating,  and  supporiive  or 
unsupportive.  For  example,  on  a 
societal  level,  institutions  and  the  built 
environment  were  designed  for  a 
limited  segment  of  the  population. 
Researchers  should  explore  new  ways  of 
measuring  and  assessing  disability  in 
context,  taking  into  account  the  effects 
of  physical,  policy,  and  social 
environments,  and  the  dynamic  nature 
of  disability  over  the  lifespan  and  across 
environments. 

Perhaps  the  new  paradigm  can  be 
understood  best  in  contrast  to  the 
paradigm  it  replaces  and  through  a 
clarification  of  the  importance  the 
paradigm  has  for  all  aspects  of  research 
and  policy  (see  Table  1).  The  "old" 
paradigm,  which  was  reductive  to 
medical  condition,  and  is  reflected  in 
many  aspects  of  the  Nation's  policy  and 
service  deliver)'  arenas,  has  presented 
disability'  as  the  result  of  a  deficit  in  an 
individual  that  prevented  the  individual 
from  performing  certain  functions  or 
activities.  This  underlying  assumption 
about  disability  affected  many  aspects  of 
research,  rehabilitation,  and  services. 

The  new  paradigm  of  disability  is 
integrative  and  holistic,  and  focuses  on 
the  whole  person  functioning  in  an 
environmental  context.  This  new 
paradigm  of  disability  is  reflected  in  the 
ADA  and  sets  a  goals  framework  for 
research,  policy,  and  delivery  of 
services  and  supports  relative  to 
disability.  The  new  paradigm  with  its 
recognition  of  the  contextual  aspect  of 
disability — the  dynamic  interaction 
between  individual  and  environment 
over  the  lifespan  that  constitutes 
disability — has  significant  consequences 
for  NIDRR's  research  agenda  over  the 
next  decade.  These  consequences 
include  changes  in  the  ways  disability 
is  defined  and  conceptualized,  new 
approaches  for  measuring  and  counting 
disability,  a  focus  on  new  research 


issues,  and  changes  in  the  way  research 
is  managed  and  conducted. 

Definitional  Issues 

One  of  the  fundamental  consequences 
of  the  new  paradigm  is  the  need  for  the 
reformulation  of  definitions.  The 
definition  of  disability  is  critical  to 
building  a  conceptual  model  that 
identifies  relevant  components  of 
disablement  and  their  relationships  to 
each  other,  and  the  dynamic 
mechanisms  by  which  they  change. 
Typically,  definitions  of  disability  have 
varied  depending  on  their  intended  use. 
From  a  research  perspective,  definitions 
used  for  counting  and  describing 
disabled  people  have  been  important. 


while  definitions  establishing  eligibility 
for  benefits  and  services  have  been 
critical  from  the  policy  perspective. 

The  majority  of  Federal  definitions  of 
disability,  including  those  in  the 
Rehabilitation  Act,  the  ADA.  and  the 
National  Health  Interview  Survey 
(NHIS),  derive  fitim  the  old  paradigm. 
These  definitions  all  attribute  the  cause 
of  limitations  in  daily  activities  or  social 
roles  to  characteristics  of  the  individual, 
that  is,  "conditions"  or  "impairments." 
Even  the  ADA,  which  promotes 
accessibility  and  accommodations, 
locates  the  disabilit)'  with  the 
individual.  This  is  understandable  not 
only  because  of  the  time  involved  in 


changing  a  paradigm,  but  because  of  the 
lack  of  a  system  to  define,  classify,  and 
measure  the  environmental  components 
of  disabihty  and  the  absence  of  a  model 
to  describe  and  quantify  the  interaction 
of  environmental  and  individual 
variables.  This  need  for  a  change  in 
definitions  must  be  addressed  by 
activities,  such  as  the  attempt  to  revise 
the  International  Classification  of 
Impairments,  Disabilities,  and 
Handicaps  (ICIDH)  (World  Health 
Organization  [WHO],  1980),  to  better 
define  and  measure  the  factors  external 
to  the  individual  that  contribute  to 
disability. 

nUMQ  COOE  4000-01 -U 
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TfUDle  1.   Contrast  of  Paradigms 


Definition  of  Disability: 


Strategy  to  Address 

Disability: 


Method  to  Address 
Disability: 


Source  of  Intervention: 


Entitlements: 


Role  of  Disabled  Individual : 


Domain  of  Disetbility: 


"Old"  Paradigm 

An  individual  is 
limited  by  his/her 
impairment  or 
condition 


Fix  the  individual, 
correct  the  deficit 


Provision  of 

medical, 

vocational,  or 

psychological 

rehabilitation 

services 

Professionals, 
clinicians,  and 
other 

rehabilitation 
service  providers 

Eligibility  for 
benefits  based  on 
severity  of 
impairment 

Object  of 
intervention, 
patient, 
beneficiary, 
research  subject 

A  medical  "problem' 


"New"  Paradigm 

An  individual  with  an 
impairment  requires 
an  accommodation  to 
perform  functions 
required  to  carry  out 
life  activities 

Remove  barriers, 
create  access  through 
accommodation  and 
universal  design, 
promote  wellness  and 
health 

Provision  of 
supports,  e.g., 
assistive  technology, 
personal  assistance 
services,  job  coach 


Peers,  mainstream 
service  providers, 
consumer  information 
services 


Eligibility  for 
accommodations  seen 
as  a  civil  right 


Consumer  or  customer, 
empowered  peer, 
research  participant, 
decision-maker 


A  socio-environmental 
issue  involving 
accessibility, 
accommodations,  and 
ecfuity 


Note: 


Adapted  from  materials  prepared  for  this  Long-Range  Plan  by 
Gerben  DeJong  and  Bonnie  O'Day. 
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Measurement  Issues 

Sources  of  data,  including 
demographic  studies  and  national 
surveys,  should  be  adjusted  to  reflect 
new  definitions  or  concepts,  and  to  take 
into  account  contextual  variables  in 
sun'ey  sampling  techniques.  Survey 
questions  must  reflect  environmental 
factors  as  well  as  individual  factors  such 
as  socioecononiic  characteristics  or 
impairments.  Under  the  new  paradigm, 
questions  about  employment  status,  for 
example,  should  focus  on  the  need  for 
accommodations  as  well  as  on  the 
existence  of  an  impairment.  New 
measures  must  enable  researchers  to 
predict  and  understand  changes  in  the 
prevalence  and  distribution  of 
disabilities  that  illustrate  the  link 
between  underlying  social  and 
environmental  conditions — poverty, 
race,  cixlture.  isolation,  and  the  age 
continuum — and  the  emergence  of  new 
causes  of  disability,  new  disability 
syndromes,  and  the  differential 
distribution  of  disability  among  various 
population  groups  in  our  society. 

Concern  increasingly  is  focused  on 
vulnerable  populations  as  researchers 
find  more  evidence  that  disability,  and 
risk  thereof,  are  disproportionately 
concentrated  in  populations  in  poverty, 
populations  that  lack  access  to  state-of- 
the-art  preventions  or  interventions,  and 
populations  that  are  exposed  to 
additional  external  or  lifestyle  risk 
factors.  There  are  new  impairments, 
exacerbated  impairments,  or  new 
etiologies  that  are  associated  with 
socioeconomic  status,  education  levels, 
access  to  health  care,  nutrition,  living 
conditions,  and  personal  safety. 
Individuals  from  racial,  linguistic,  or 
cultxu^  minority  backgrounds  are  more 
likely  to  live  in  poverty  and  to  lack 
adequate  nutrition,  pre-natal  and  other 
health  care,  access  to  preventive  care, 
and  health  information.  These 
individuals  also  have  more  exposure  to 
interpersonal  violence  and  intentional 
injury.  The  new  paradigm's  recognition 
of  environmental  factors  leads  to  a  focus 
on  underserved  minority  populations — 
part  of  the  emerging  universe  of 
disability  discussed  in  Chapter  Two. 

New  Focus  of  Research  Inquiries 

The  new  paradigm  adds,  or  increases 
the  relative  emphasis  on,  certain  areas 
of  inquiry.  Research  must  develop  new 
methods  to  focus  on  the  interface 
between  person  and  society.  It  is  not 
enough  simply  to  shift  the  focus  of 
concern  from  the  individual  to  the 
envirormient.  What  is  needed  are 
studies  of  the  dynamic  interplay 
between  person  and  environment:  of  the 
adapting  process,  by  the  society  as  well 


as  by  the  individual:  and  of  the  adaptive 
changes  that  occur  during  a  person's 
lifespan.  The  aging  of  the  disabled 
population  in  conjunction  with  quality 
of  hfe  issues  dictates  a  particular  focus 
on  prevention  and  alleviation  of 
secondary  disabilities  and  co-existing 
conditions  and  on  health  maintenance 
over  the  lifespan.  Research  must  focus 
on  the  development  and  evaluation  of 
environmental  options  in  the  built 
environment  and  the  communications 
environment.  In  developing  these 
options,  researchers  will  incorporate 
imiversal  design  and  modular  design 
principles  and  the  use  of  assistive 
technology  Research  will  lead  to  a 
better  understanding  of  the  context  and 
trends  in  our  society  that  affect  the  total 
environment  in  which  people  with 
disabilities  live  and  in  which  disability' 
will  be  manifested.  These  include 
economy  and  labor  market  trends: 
social,  cultural,  and  attitudinal 
developments:  and  new  technological 
developments.  Research  must  develop 
ways  to  enable  individuals  with 
disabilities  to  compete  in  the  global 
economy,  including  education  and 
training  methods,  job  accommodations, 
and  assistive  technology. 

Researchers  must  develop  an 
understanding  of  the  public  policy 
context  in  which  disability  is  addressed, 
ignored,  or  exacerbated.  General  fiscal 
and  economic  policies,  as  well  as  more 
specific  policies  on  employment, 
delivery  and  financing  of  health  care, 
income  support,  transportation,  social 
services,  telecommunications, 
institutionalization,  education,  and 
long-term  care  are  critical  factors 
influencing  disability  and  disabled 
persons.  Their  frequent  inconsistencies, 
contradictions,  and  oversights  can 
inhibit  the  attainment  of  personal  and 
societal  goals  for  persons  with 
disabilities. 

Research  Management 

The  new  paradigm  requires  new 
models  for  the  management  of  the 
research  enterprise  that  include 
stakeholder  participation, 
interdisciplinar}'  and  collaborative 
efforts,  more  large-scale  and 
longitudinal  research,  and  new  research 
methodologies  to  conduct  meaningful 
studies  in  the  emerging  policy 
environments.  NIDRR  will  expand 
training  in  disability  and  rehabilitation 
research  to  include  disciplines  such  as 
architectiue  and  business.  There  will  be 
new  venues  for  the  conduct  of  research, 
and  a  need  for  validated  methodologies 
to  conduct  research  on  dynamic  person- 
environment  interactions  and  under 
constricted  circumstances.  Through 
training  programs,  the  disabiUty  and 


rehabilitation  research  field  also  should 
work  to  increase  the  number  of  disabled 
and  minorit)'  researchers. 

The  role  of  disabled  consumers  in 
research  imder  the  new  paradigm,  as 
well  as  in  policy  and  services,  is 
proactive  and  participative.  Consumers 
have  a  role  in  shaping  their 
environments  and  in  managing  the 
supports  and  services  they  require. 
Research  must  be  more  inclusive  and 
participatory,  involving  not  only 
consumers  but  also  other  stakeholders 
in  understanding  and  interpreting 
research,  in  disseminating  and  applying 
research  findings,  and  in  planning, 
conducting,  and  evaluating  research. 
Consumer  satisfaction  vdth  research  as 
well  as  services  will  be  subject  to 
assessment. 

Moreover,  interdisciplinary  and 
collaborative  research  is  important  for 
explicating  the  multidimensional 
qualities  of  disabibty.  Only  through 
research  coordination  and  collaboration 
can  the  findings  of  basic  research  be 
translated  into  the  knowledge  base  of 
disabilit>'  research. 

Regardless  of  its  auspices,  research  is 
a  cumulative  and  integrative  process; 
new  knowledge  comes  from  many 
sources,  often  in  response  to  concerted 
pursuit,  but  also  sometimes 
serendipitously.  Research  is  often  slow 
moving  and  always  painstaking:  one  of 
the  ironies  of  the  research  effort  is  that 
a  disproved  hypothesis  may  constitute  a 
successful  project,  particularly  if  it 
diverts  the  time  and  resources  of  others 
bom  an  unfruitful  direction.  As  one 
participant  in  the  plaruiing  process  put 
it,  "sometimes  the  new  questions  you 
stimulate  are  more  important  than  the 
ones  you  answer  in  your  research 
project  "  NIDRR  is  pleased  4o  have 
collaborated  with  many  other  Federal 
and  private  agencies  that  sponsor 
various  aspects  of  disability  and 
rehabilitation  research,  and  is 
committed  to  making  research  an 
inclusive,  collaborative,  and 
coordinated  undertaking. 

Organization  of  the  Plan 

This  introductory  chapter  has  set  the 
framework  for  understanding  NIDRR's 
mission  and  approach.  After  the  next 
chapter.  "Dimensions  of  Disability."  the 
Plan  will  discuss,  in  Section  Two.  an 
agenda  for  research  that  provides 
opportunities  for  leadership  and 
innovation.  NIDRR  will  implement  this 
research  agenda  in  conjunction  with 
excellent  management  strategies,  a 
dynamic  program  of  knowledge 
dissemination,  and  a  vigorous  effort  (o 
build  capacity  of  the  field  through 
training  researchers  and  users  of 
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research.  Section  Three  will  focus  on 
these  activities. 

NIDRR  intends  this  five-year  Plan  to 
balance  the  competing  demands  of 
consumer  relevance  and  scientific  rigor, 
and  to  present  an  agenda  for  research 
that  is  responsive,  scientifically  sound, 
and  accoimtable,  and  which  makes  a 
contribution  to  the  refinement  of  the 
Nation's  science  and  technology  policy. 

Chapter  2:  Dimensions  of  Disability 

PoUcy  issues  at  the  forefront  of  the 
disability  agenda  require  accurate  data, 
routinely  repeated  measures, 
sophisticated  analysis,  and  broad 
dissemination.  (National  Council  on 
Disability.  Action  Steps  for  Changes  to 
Federal  Disability  Data  Collection 
Activities,  draft  report.  September  19, 
1997) 

This  chapter  of  the  Plan  presents 
NIDRR's  operative  definitions  of 
disability,  discusses  several  analytical 
frameworks  for  the  categorization  of 
disability,  and  highlights  deficits  in 
current  definitions  and  data  collection. 
The  chapter  then  presents  data  about 
the  prevalence  and  distribution  of 
disability  in  the  Nation  and  includes 
selected  demographic  data  related  to  the 
major  NIDRR  goals  of  independence, 
inclusion,  and  employment. 


Definitions  and  Concepts  of  Disability 
and  Disablement 

The  definition  of  an  individual  with 
a  disability  under  which  NIDRR 
operates  is  contained  in  the 
Rehabilitation  Act  of  1973.  (Public  Law 
93-112)  as  amended,  and  is  as  follows: 
any  person  who  (i)  has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  of  such  person's 
major  life  activities,  (ii)  has  a  record  of 
such  an  impairment,  or  (iii)  is  regarded 
as  having  such  an  impairment  (29 
U.S.C.  706(8)(B)).  This  definition  is 
similar  to  those  contained  in  the  ADA 
and  the  Assistive  Technology  Act  of 
1998  (AT  Act,  which  replaced  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act  (Tech 
Act)). 

The  impairments  that  lead  to 
limitations  in  activities  may  be  related 
to  genetic  conditions  or  to  acquired 
diseases  or  traumas  that  may  occur 
throughout  the  lifespan.  The  extent  of 
disability  and  the  conditions  associated 
with  disability  are  significant  to 
individuals  and  their  families,  and  to 
the  Nation. 

Prevailing  definitions,  based  in  statute 
and  supporting  program  authorities, 
clearly  do  not  reflect  new  paradigm 
concepts  of  disability.  Nearly  all 
definitions  identify  an  individual  as 
disabled  based  on  a  physical  or  mental 


impairment  that  limits  the  person's 
ability  to  perform  an  important  activity. 
Note  that  the  complementary 
possibility — that  the  individual  is 
limited  by  a  barrier  in  society  or  the 
environment — is  never  considered.  This 
Plan  suggests  that  it  is  useful  to  regard 
an  individual  with  a  disability  as  a 
person  with  an  impairment  who 
requires  an  accommodation  or 
intervention  rather  than  as  a  person 
limited  solely  by  a  condition.  This  new 
approach  derives  from  the  interaction 
between  personal  variables  and 
environmental  conditions.  Because 
accommodations  can  address  person- 
centered  factors  as  well  as  socio- 
environmental  factors,  a  "need  for 
accommodation"  is  a  more  adaptable 
concept  for  the  new  paradigm. 

The  various  definitions  of  disabibty 
that  have  formed  the  basis  for  both 
program  eligibility  and  survey  data 
collection  do  not  have  explanatory 
power  for  research  purposes.  The  field 
of  disability  research  lacks  a  viridely 
accepted  conceptual  foundation  for  the 
measurement  of  disability  as  well  as 
consistent  definitions  for  data 
collection.  In  recent  years,  however,  a 
number  of  efforts  to  develop  conceptual 
frameworks  to  organize  information 
about  disability  have  been  initiated  (see 
Table  2). 

BUJNO  COOE  (OOO-OI-U 


Table  2.  Concepts  in  Models  of  Disability 


ICIDH 

Disease  -  Something  abnormal 
withm  the  individual;  etiology 
gives  rise  to  change  in  structure 
and  fimctioning  of  the  body. 

Impairment  -  Any  loss  or 
abnormality  of  psychological, 
physiological,  or  anatomical 
structure  or  function  at  the  organ 
level. 


Disability  -  Any  restriction  or  lack 
(resulting  from  an  impairment)  of 
abiUty  to  perform  an  activity  in  the 
manner  or  range  considered 
normal  for  a  human  being. 


Handicap  -  A  disadvantage 
resulting  from  an  impairment  or 
disability  that  limits  or  prevents 
fulfdlment  of  a  normal  role 
depending  on  age,  sex,  and 
sociocultural  factors. 


Nagi/1991  lOM 

Active  patbolog)'  -  Interruption  or 
interference  of  normal  bodily 
processes  or  strucnires. 


Impairment  -  Anatomical, 
physiological,  mental  or  emotional 
abnormalities  or  loss. 


Functional  limitation  - 

Restriction  or  lack  of  ability  to 
perform  an  action  or  activity  in  the 
manner  or  within  tbe  range 
considered  normal  that  results 
from  impairment. 

Di$abilit>'  -  Inability  or  limitation 
in  performing  socially  defined 
activities  and  roles  expected  of 
individuals  within  a  social  and 
physical  environment 


NCMRR 

Pathophysiolog)'  -  Interruption  or 
interference  with  normal 
physiological  and  developmental 
processes  or  structure. 

Impairment  -  Loss  or 
abnormalities  of  cognitive, 
emotional,  physiological,  or 
anatomical  structure  or  fimction, 
including  losses  or  abnomulities, 
not  those  attributable  to  the  imtial 
pathophysiology. 

Functional  limitation  - 
Restriction  or  lack  of  ability  to 
perform  an  action  in  the  manner  or 
within  the  range  consistent  with 
the  parts  of  an  organ  or  organ 
system. 

Disability  -  Inability  or  limitation 
in  performing  tasks,  activities,  and 
roles  to  levels  expected  within  the 
ph)'sical  and  social  context. 


Societal  limitation  -  Restrictions 
attributable  to  social  policy  and 
barriers  (stiucmral  or  attimdmal) 
which  limit  fulfillment  of  roles  and 
deny  access  to  opportunities  that 
are  associated  with  fiill 
participation  in  society. 


Note:       Information  in  column  1  is  from  International  Classification  of  Impatrments,  Disabilities,  and 

Handicaps,  by  the  World  Health  Organization,  1980,  Geneva,  Switzerland:  World  Health  Organization 

Information  in  column  2  is  from  Disability  concepts  Revisited:  Implications  for  Prevention,  by  S.Z.  Nagi, 
1991,  (p.  1)  in  Disability  in  America  Toward  A  National  Agenda  for  Prewmion  by  A.  M.  Pope  and  A.  R. 
Tarlov  (Eds),  1991,  Washington.  DCr  National  Academy  Press 

Information  in  column  3  is  from  Research  Plan  for  ihe  National  Center  for  Medical  Reliabilitaiion 
Research.ip.  33),  by  the  National  Institute  of  Child  Health  and  Human  Development  (1993)  (NIH  Publication 
No.  93-3509),  Washington,  DC:  U.S  Govemment  Printing  Office. 


BILUNO  CODE  WOO-OI-C 


68584 


Federal  Register/ Vol.  64,  No.  234 /Tuesday,  December  7,  1999 /Notices 


Federal  Register / Vol.  64.  No.  234 /Tuesday,  December  7,  1999 /Notices 


68585 


Among  these  efforts  are: 

(1)  The  ICIDH,  which  was  developed 
in  1980  by  the  WHO.  The  ICIDH  was 
designed  to  provide  a  framework  to 
organize  iaformation  about  the 
consequences  of  disease.  An  ongoing 
revision  process  is  considering  social, 
behavioral,  and  environmental  factors  to 
refine  the  concept  of  "handicap": 

(2)  The  "Nagi  model"  (Nagi.  1991). 
which  was  presented  by  the  Institute  of 
Medicine  (lOM)  in  its  1991  Disability  in 
America  report  (Pope  &  Tarlov.  1991). 
The  model  was  revised  in  the  1997 
report  entitled  Enabling  America 
(Brandt  4  Pope.  1997).  The  lOM  (1997) 
also  posits  that  disability  is  a  function 
of  the  interaction  of  individuals  with 
the  social  and  physical  environments. 
The  revised  Nagi  model  describes  the 
environment  as  including  the  natural 
enviroiunent.  the  built  environment, 
culture,  the  economic  system,  the 
political  system,  and  psychological 
factors.  The  new  model  includes  a  state 
of  "no  disabling  condition."  The  state  of 
disability  is  not  included  in  this  model 
because  disability  is  not  viewed  as 
inherent  in  the  person,  but  rather  as  a 
function  of  the  interaction  of  the 
individual  and  the  environment:  and 

(3)  The  schematic  adopted  by  the 
National  Center  for  Medical 
Rehabilitation  Research  (NCMRR)  in  its 
Research  Plan  (National  Institute  of 
Child  Health  and  Human  Development, 
1993.  p.  33),  which  added  the  concept 
of  societal  limitation. 

Continuum  of  Enablement-Disablement 

The  most  widely  used  conceptual 
frameworks  applied  to  disability  and 
rehabilitation  research  have  in  common 
a  continuum  that  progresses  from  some 
underlying  etiology  or  disease  to 
limitations  in  physical  or  mental 
function.  These  functional  limitations, 
when  combined  with  external  or 
environmental  conditions,  may  lead  to 
some  deficit  in  the  performance  of  daily 
activities  or  expected  social  roles.  In 
Enabling  America,  the  lOM  has  urged 
the  adoption  of  a  new  conceptual 
framework  as  a  model  for  the 
enablement-disablement  process 
(Brandt  &  Pope.  1997).  This  model  has 
the  advantage  of  identifying 
components  of  person-centered  and 
environment-centered  variables.  The 
lOM  framework  identifies  four 
categories  of  individual  factors  (person, 
biology,  behavior,  and  resources)  and 
nine  categories  of  external  environment 
factors  (natural,  culture,  engineered 
environments,  therapeutic  modalities, 
health  care  delivery  system,  social 
institutions,  macro-economy,  policy  and 
law,  and  resources  and  opportunities). 


NIDRR  research  focuses  on  crucial 
areas  of  functional  loss,  disability,  and 
socio-environmental  aspects  of  the 
continuum.  In  keeping  with  the  new 
paradigm.  NLDRR  emphasizes  the 
importance  of  explicating  the 
connection  between  the  person  and  the 
environment,  an  interface  that 
determines  the  disabling  consequences 
of  impairments  and  conditions.  This 
study  of  the  dynamic  interaction  among 
various  individual  and  enviroiunental 
variables  requires  NIDRR's  continued 
and  increased  attention  to  shaping  the 
structure,  management,  and  capacity  for 
research.  Methodologies  are  neieded, 
often  in  an  interdisciplinary  context, 
that  can  illuminate  multiple  facets  of 
disablement  and  enablement  from 
numerous  perspectives. 

Limitations  in  Federal  Data  Sources 

The  various  Federal  data  collection 
efforts  that  assess  the  extent  and 
distribution  of  disability  in  society  are 
less  than  ideal  for  measuring  the 
population  that  meets  the  NIDRR 
definition  of  an  individual  with  a 
disability.  These  efforts  generally  can  be 
categorized  as  either  program  data, 
which  focus  on  the  recipients  of  Federal 
benefit  or  service  programs,  or  national 
surveys  that  focus  on  perceived 
limitations  in  activities  caused  by  health 
conditions.  Both  program  and  survey 
data  focus  on  the  "physical  or  mental 
impairment"  as  the  cause  of  the 
limitation.  This  is  a  reductionist 
approach  that  discounts  social  and 
environmental  factors  or  assumes  that 
these  factors  are  subsumed  within 
individual  attributes. 

The  National  Health  Interview  Survey 
(NHIS)  and  the  Survey  of  Income  and 
Program  Participation  (SIPP)  are  the  two 
most  widely  used  sources  of  survey  data 
to  describe  the  population  of 
individuals  with  disabilities. 
Researchers  currently  are  analyzing  data 
from  the  Disability  Supplement  to  the 
NHIS:  these  analyses  will  yield  much- 
needed  information  on  persons  with 
disabilities.  Development  of  the 
Disability  Supplement  was  a 
collaborative  effort  by  Federal  agencies 
concerned  with  disability  issues.  While 
the  Disability  Supplement  data  have 
enormous  value,  the  Supplement,  like 
other  data  sources,  lacks  measures  of  the 
environmental  factors  (social  or 
physical)  that  contribute  to  disablement, 
as  well  as  measures  of  interaction 
between  person  and  environment. 

Federal  data  collection  e^orts, 
including  the  Census,  the  NHIS,  the 
SIPP,  the  Current  Population  Survey 
(CPS).  and  many  other  program-specific 
or  topical  data  collections,  not  oiily  fail 
to  address  important  new  concepts  of 


disability,  but  also  are  limited  in  other 
respects.  Sampling  procedures  may 
result  in  the  exclusion  of  low-incidence 
disabilities  and  insufficient  information 
about  minority  populations:  self- 
reporting  leads  to  underreporting  many 
conditions;  and  survey  formats 
frequently  are  inaccessible  to  persons 
with  cognitive,  sensor>',  or  language 
limitations.  Many  Federal  data 
collection  efforts,  as  well  as  most 
private  ones,  do  not  routinely  include 
information  about  persons  with 
disabilities  in  their  collection  and 
reporting.  Improvements  in  data  quality 
and  availability  will  be  a  key  goal  of 
NIDRR  in  the  next  five  years. 

Particular  problems  exist  in  defining 
and  quantifying  disability  in  children. 
Many  service  programs  rely  on 
diagnostic  categories  for  eligibility,  and 
even  those  that  have  attempted  a 
functional  approach  have  had  difficulty 
assessing  the  effect  of  context, 
expectations,  transactions  with  adults, 
chronicity,  and  duration  in  determining 
the  extent  of  disability  among  children. 

The  Office  of  Special  Education 
Programs  (OSEP)— administers  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  which  mandates  that 
schools  have  a  full  range  of  sen'ices 
necessary  to  provide  a  free  and 
appropriate  public  education  for 
children  with  disabilities.  According  to 
OSEP's  1995-1996  IDEA  annual  report 
to  Congress,  5.6  million  disabled 
children  (ages  3  to  21)  received 
educational  services.  Approximately 
one-half  of  these  children  were 
identified  as  having  specific  learning 
disabilities.  Other  high  Incidence 
disabilities  included  speech  and 
language  impairments,  mental 
retardation,  and  serious  emotional 
disturbances. 

Because  OSEP  and  other  Department 
of  Education  offices  focus  their  research 
on  activities  based  in  the  educational 
system,  including  the  development  of 
curriculum  and  teaching  methods  and 
the  training  of  teachers,  NIDRR  has 
directed  its  research  on  disabled 
children  to  aspects  of  life  outside  that 
arena.  These  issues  include  family-child 
relations:  social  relationships: 
community  integration;  medical 
technologies  for  replacing,  or 
substituting  for.  function: 
acconunodations:  and  supports  to 
families.  NIDRR  research  also  has  a  role 
in  addressing  the  critical  problems  of 
succeeding  in  the  transitions  from 
school  to  adult  life  in  the  community, 
and  in  the  work  and  adult  service 
systems.  In  a  broader  context,  it  is 
important  to  note  that  5.5  percent  of  all 
American  families  contain  one  or  more 
children  with  a  disability  (LaPlante. 


Carlson,  Kaye,  &  Wenger.  1996). 
Children  with  disabilities  are  more 
likely  to  be  found  in  low-income 
families  and  families  headed  by  single 
mothers. 

Prevalence  of  Disability 

The  importance  of  disability  research 
is  underscored  by  the  frequency  and 
widespread  dispersion  of  disabilities  in 
the  U.S.  population.  The  following  data 
about  disability  were  selected  because 
of  their  relevance  to  NIDRR's  specific 
priorities  and  to  the  overall  objectives  of 
this  plan. 

The  1994  NHIS  estimated  that  15 
percent  of  the  noninstitutionalized 
civilian  population — some  38  million 
people — were  limited  in  activity  due  to 
chronic  conditions  (Adams  &  Marano. 
1995).  The  Institute  of  Medicine 
interpolated  the  NHIS  data  to  indicate 
that  38  percent  of  disabilities  were 
associated  with  mobility  limitations, 
followed  by  chronic  disease  (32 
percent);  sensory  limitations  (8  percent); 
intellectual  limitations  (7  percent);  and 
all  other  conditions  (15  percent)  (Pope 
&  Tarlov.  1991).  The  SIPP  identified 
48.9  million  persons  who  reported 
themselves  as  limited  in  performing 
functional  activities  or  in  fulfilling  a 
socially  defined  role  or  task.  Of  these, 
24.1  million  persons  were  identified  as 
having  a  "severe  disability"  (Kraus. 
Stoddard,  &  Gihnartin.  1996).  Both 
surveys  excluded  persons  in  nursing 
homes  or  institutions,  who  would  be 
expected  to  have  a  high  rate  of 


disability.  Including  that  population 
through  extrapolation  has  led  to  the 
commonly  cited  figures  of  43  to  48 
million  Americans  with  disabilities. 

Both  the  NHIS  and  SIPP  focus  on 
limitations  in  major  life  activities,  due 
to  a  physical  or  mental  condition,  but 
also  provide  data  on  persons  who  are 
limited  in  or  unable  to  perform 
activities  of  daily  living  (ADLs)— such 
as  eating,  bathing,  dressing,  toileting,  or 
transferring — without  assistance  or 
devices,  or  to  perform  instrumental 
activities  of  daily  living  (lADLs) — such 
as  basic  home  care,  shopping,  meal 
preparation,  telephoning,  and  managing 
money.  Approximately  8  million  people 
reported  difficulty  with  ADLs,  and 
approximately  4  million  with  one  or 
more  ADLs  needed  the  assistance  of 
another  person  (McNeil.  1993). 

The  range  of  tbese  estimates — frt)m 
approximately  4  million  people  who 
need  help  simply  to  sustain  their  lives 
to  the  40  million  who  report  any  kind 
of  activity  limitation — illustrates  the 
danger  in  discussing  the  disabled 
population  as  a  homogeneous  group. 
More  refined  data  are  needed  to  assess 
the  needs  for  medical  and  health  care, 
vocational  rehabilitation  and 
employment  assistance,  supports  for 
living  in  the  community,  and  assistive 
technology. 

Demographics  of  Disability:  Age, 
Gender,  Race,  Education,  Income,  and 
Geography 

Disability  is  distributed  differenUy  in 
the  population  according  to 


characteristics  of  age,  gender,  race,  and 
ethnicity,  and  both  region  and  size  of 
locality  in  which  a  person  resides. 
Educational  level  is  inversely  correlated 
with  the  prevalence  of  disability. 
Povert)'  is  a  key  factor  both  as  a 
contributing  cause  and  a  result  of 
disability.  Table  3  presents  NHIS  data 
on  sociodemographic  correlates  of 
activity  limitations.  These  data  indicate 
that  disability  is  very  likely  linked  to 
other  social  factors;  this  reinforces  the 
need  to  address  disability  in  a  broad 
context 

Emerging  Universe  of  Disability 

NIDRR  has  begtm  to  focus  on  an 
"emerging  universe"  of  disability,  in 
which  the  conditions  associated  with 
disability,  their  distribution  in  the 
population,  or  their  causes  and 
consequences  are  substantially  different 
from- those  in  the  traditional  disability 
population.  This  emerging  universe  is 
identified  with  new  disabling 
conditions:  new  causes  for  impairments; 
differential  distributions  within  the 
population;  increased  fiwjuency  of  some 
impairments;  and  different 
consequences  of  disability,  particularly 
as  related  to  social-environmental 
factors,  lifespan  issues,  and  projected 
demands  for  services  and  supports. 
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1  Table  3.   Degra*  of  Activity  Limitation  Dua  to  Chronic  Conditions,  by  Demographic 
Charactariatics:  1994 

Characteristic 

All  persons 

(in 
thousands } 

With  Activity 
Limitation 

* 

Unable  to 
Carry  on 

Major 
Activity 

% 

Limited 
in  Amount 

or  Kind 

of  Major 

Activity 

t 

Limited, 
but  Not 
in  Major 
Activity 

All  persons 

259,634 

15 

4.6 

5.7 

4  .7 

Age 

Under  18  years 

70,025 

6.7 

0.7 

4.2 

i.e 

18-44  years 

108,176 

10.3 

3.2 

3.9 

3.1 

45-64  years 

50,405 

22.6 

9.2 

7.9 

5.5 

65-69  years 

9,685 

36.7 

16.7 

11.9 

7.3 

70  years  and  older 

21,340 

36.9 

8.1 

12.6 

19.3 

Sex 

Male 

126,494 

14.4 

4.8 

5.3 

4.3 

Female 

133,139 

15.7 

4.4 

6.1 

5.2 

Race 

White 

214.496 

15.1 

4.4 

5.8 

4.9 

African  American 

33,035 

16.3 

6.3 

6.2 

3.8 

Family  Income 

Under  $10,000 

23,363 

23 

11.2 

9.9 

6.9 

S10,000-S19, 999 

37,271 

21.1 

7.3 

7  .7 

6.2 

$20,000  -  $34,999 

54,171 

14.8 

4.1 

6.0 

4.7 

$35 , 000  or  more 

100,302 

9.4 

1.9 

3.9 

3.6 

Oeographic  Kagion 

Northwest 

50,610 

14  .J 

4.3 

5.6 

4.3 

Midwest 

63,238 

14.^ 

3.9 

6.0 

4.6 

South 

88,088 

16.1 

5.3 

6.0 

4.8 

West 

57.697 

14.7 

4.6 

5.0 

5.0 

Place  of  Residence 

Metropolitan 
statistical 
area  (MSA) 

203,079 

14.3 

4.4 

5.5 

4.5 

Central  city 

79,510 

15.8 

5.4 

5.9 

4.5 

Not  central  city 

123,570 

13.4 

3.8 

5.2 

4.5 

Not  MSA 

56,554 

17.6 

5.4 

6.6           5.6      1 

From  Tables  s^-ss  in  Current  Estimates  from  the  National  Health  Interview 
Survey,  1994.  Series  10,  No.  193  by  P.F.  Adams  and  M.A.  Marano, 
Hyattsvillc,  MD:  National  Center  for  Health  Statistics. 


aiUJNG  CODE  «ioo-ai-c 


Researchers  have  identified  a  "new 
morbidity"  (Baumeister.  Kupstas,  & 
Woodley-Zanthos,  1993)  in  which  the 
cluster  of  factors  associated  with 
poverty — such  as  poor  education,  poor 
medical  care,  low-birthweight  babies, 
lack  of  prenatal  care,  substance  abuse, 
interpersonal  violence,  isolation, 
occupational  risks,  and  exposure  to 
environmental  hazards — have  a  high 
correlation  with  the  existence  of 
impairments,  disabilities,  and 
exacerbated  consequences  of 
disabilities.  For  example,  the  leading 
cause  of  mental  retardation  is  no  longer 
RH-factor  incompatibility,  but  may  be 
related  to  any  factor  associated  with 
high-risk  births,  which  are  more 
common  among  low-income  mothers. 
Interpersonal  violence  accounts  for  the 
rising  incidence  of  certain  conditions, 
especially  spinal  cord  injury  and 
traumatic  brain  injury,  among  inner-city 
minority  populations.  These 
developments  have  enormous 
implications  for  research  problems  to  be 
addressed  and  for  future  demands  for 
various  types  of  services. 

New  illnesses  or  conditions  have 
emerged  in  recent  years;  some,  but  by 
no  means  all.  are  poverty-related.  AIDS. 
Attention  Deficit  Hyperactivity  Disorder 
(ADHD),  violence-induced  neurological 
damage,  repetitive  motion  syndrome, 
chronic  fatigue  syndrome,  childhood 
asthma,  drug  addiction,  and 
environmental  illnesses  are  all  either 
relatively  new  conditions  or  ones  of 
increasing  prevalence  and  severity  in 
society.  Additionally,  the  aging  of  the 
population,  given  the  higher  rates  of 
many  disabilities  among  older  persons, 
is  another  demographic  factor  that  will 
influence  issues  to  be  addressed  by 
applied  research.  Many  emergent 
disabilities,  including  those  attributed 
to  violence,  abuse,  and  poverty,  have  a 
higher  incidence  among  women  and  are 
particularly  likely  to  affect  women  with 
already  existing  disabilities. 

As  new  causes  of  disabilities  emerge, 
the  new  paradigm  of  disability  clearly 
provides  a  progressive  approach  to 
successfully  addressing  environmental 
and  social  barriers  for  people  with 
disabilities.  These  new  issues  have 
implications  not  only  for  disabiUty 
research  and  services,  but  also  for 
public  health  and  prevention  activities. 

Disability,  Employment,  and 
Independent  Living 

Because  of  NIDRR's  statutory  concern 
with  improving  employment  outcomes 
for  persons  with  disabilities,  it  is 
valuable  to  present  a  brief  overview  of 
the  employment  status  of  persons  with 
disabilities. 


LaPlante  &  Carlson  (1996)  report  that 
19  million  Americans  with  an 
impairment  or  health  problem  (ages  18 
to  69)  were  unable  to  work  or  were 
limited  in  the  amount  or  type  of  work 
they  could  perform.  According  to  the 
CPS,  about  10  percent  of  the  population 
between  the  ages  of  16  and  64  had  work 
limitations  (different  age  ranges  reflect 
changing  concepts  of  "working  age") 
(LaPlante.  Kennedy.  Kaye.  &  Wenger, 
1996).  Back  disorders,  heart  disease,  and 
arthritis  were  frequently  reported  as 
major  causes  of  work  disability 
(LaPlante  &  Carlson.  1996).  However, 
mental  illness  is  one  of  the  most  work- 
disabling  conditions;  data  showed  that 
among  adults  with  serious  mental 
iUness  (an  estimated  3.3  million 
persons).  29  percent  were  reported  to  be 
unable  to  work,  and  18  percent  were 
limited  in  their  ability  to  work  because 
of  a  mental  disorder  (Barker. 
Manderscheid.  Hendershot.  Jack, 
Schoenbom.  &  Goldstrom.  1992). 

While  the  presence  of  any  disability 
reduces  the  likelihood  of  employment, 
the  effect  is  closely  tied  to  the  severity 
of  the  disability.  The  SIPP  estimates  that 
among  persons  21  to  64  years  of  age.  the 
employment  rate  was  81  percent  for 
persons  with  no  disability.  67  percent 
for  persons  with  a  disabilit)'  that  was 
not  severe,  and  23  percent  for  persons 
with  a  severe  disability  (McNeil.  1993). 
Only  21  percent  of  persons  needing 
personal  assistance  with  ADLs  or  lADLs 
were  employed  (U.S.  Bureau  of  the 
Census.  1998).  The  unemployment  rate 
for  persons  with  disabilities,  which 
counts  only  those  persons  in  the  labor 
force,  was  12.6  percent,  more  than  twice 
the  unemployment  rate  of  nondisabled 
Americans  (Stoddard,  Jans.  Ripple.  & 
Kraus.  1998). 

Disabled  persons  who  work  full  time 
typically  earn  less  than  nondisabled 
workers,  with  the  earnings  gap 
widening  with  age  and  severity  of 
disability.  Persons  with  disabilities  who 
do  not  work  may  qualify  for  income 
support  payments  under  Social  Seciuity 
Disability  Insurance  (SSDI)  (if  they  have 
a  work  history)  or  Supplemental 
Security  Income  (SSI).  As  of  January 
1996,  5  million  persons  received  SSDI 
benefits,  including  4.2  million  disabled 
workers.  686.300  disabled  adult 
children,  and  173.800  disabled  widows 
and  widowers  (Social  Security 
Administration,  1996).  A  1993  report 
cited  mental  disorders  as  the  most 
fiequent  cause  of  disability  (35  percent), 
followed  by  musculoskeletal, 
circulatory,  and  nervous  system 
disorders  (Social  Security 
Administration,  1993). 

At  the  end  of  1993.  about  3.8  million 
persons  under  age  65  received  SSI 


benefits  due  to  disability  and  poverty 
(Kochhar  &  Scott,  1995).  More  than  one- 
half  of  these  persons  had  either  mental 
retardation  or  mental  illness.  The  Social 
Security  Administration  (SSA)  has 
noted  a  sharp  increase  in  the  number  of 
disabled  SSI  recipients,  an  increasing 
proportion  with  mental  illness,  and  a 
growing  number  who  enter  the  rolls  as 
children  and  remain  for  long  periods 
(Kochhar  &  Scott.  1995). 

Many  of  these  increases  in  the 
numbers  of  SSDI  and  SSI  recipients  can 
be  attributed  to  program  changes  (such 
as  different  eligibility  requirements  and 
outreach),  to  a  shifting  from  other 
income  support  categories,  to  changes  in 
stability  of  employment  and  private 
health  insurance,  and  to  the  bundling  of 
health  insurance  coverage  with  income 
supports.  Eligibility  for  public  health 
insurance  is  generally  tied  to  the  receipt 
of  income  transfer  payments  fivm  a 
public  income  support  program. 

Data  elements  about  residential  status, 
family  composition,  and  need  for 
personal  assistance  services  illuminate 
some  of  the  characteristics  of  the 
disabled  population.  Of  the  estimated 
48.9  million  persons  with  disabilities 
from  the  SIPP  data.  32.5  milUon  OH'n 
their  own  homes  and  16.4  milhon  rent 
(McNeil,  1993).  An  estimated  9.8 
million  live  alone  and  more  than  27 
million  persons  with  disabilities  are 
married.  An  estimated  8.3  million 
individuals  with  disabilities  live  in  a 
household  with  their  spouse  and 
children  under  18  years  of  age,  while  an 
estimated  1.9  milUon  are  single  parents 
with  disabilities. 

An  estimated  20.3  million  families,  or 
29.2  percent  of  all  69.6  million  famihes 
in  the  United  States,  have  at  least  one 
member  viritfa  a  disability  (as  meastired 
by  having  an  activity  limitation).  This 
rate  for  families  is  much  higher  than  the 
rate  of  individuals  having  a  disability. 
Further,  there  appears  to  be  a  clustering 
of  people  with  disabilities  in  bmilies 
and  households,  with  a  much  higher 
than  expected  likelihood  of  both  adult 
partners  having  disabilities  and  a  greater 
than  average  chance  that  children  with 
disabilities  will  live  with  one  or  more 
parents  with  disabilities.  Families 
beaded  by  adults  with  disabilities  are 
more  likely  to  live  in  poverty  or  to  be 
dependent  on  public  income  support 
programs. 

Conclusion 

This  chapter  of  the  Plan  highlighted 
some  important  disability  statistics  that 
illustrate  the  scope  of  disability'  in  the 
United  States.  Throughout  the  Plan, 
significant  data  also  are  interspersed 
about  use  of  assistive  technology,  access 
to  health  care,  labor  force  participation. 
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and  community  living.  In  addition. 
Chapter  7  addresses  the  need  for  hiture 
research  in  disability  data  collection. 

Overall,  current  data  on  disabilities 
provide  both  a  picture  for  concern  and 
a  cause  for  optimism.  People  with 
disabiUties  tend  to  have  lower  than 
average  educational  levels,  low  income 
levels,  and  high  unemployment  rates, 
especially  for  people  with  severe 
disabilities.  Moreover,  the  relationship 
between  disability  and  poverty  tends  to 
be  bi-directional,  with  the  conditions  of 
poverty  creating  a  high  risk  for 
disability  and  disability  itself  leading  to 
poverty.  At  the  same  time,  it  is  clear  that 
more  individuals  with  disabilities  are 
completing  high  school  and  college,  and 
education  is  closely  correlated  with 
employment  and  independence. 
Increasingly,  individuals  with 
disabilities  are  living  in  the  community, 
marrying,  and  raising  families.  These 
individuals  may  receive  increased 
attention  from  businesses  as  they 
constitute  a  market  for  accessible 
housing  and  adaptive  devices, 
recreation,  adult  education, 
accommodated  travel,  health  care,  and 
other  services. 

Providers  of  goods  and  services  in  the 
marketplace — whether  purveyors  of 
travel  and  recreation,  assistive  devices, 
clothing,  or  any  other  commodities — 
want  estimates  of  the  size  and 
characteristics  of  the  potential  market 
for  their  products.  It  is  becoming 
increasingly  important  to  provide  these 
market  estimates  and  to  package  data  to 
meet  the  needs  of  manufacturers  and 
distributors,  so  businesses  can  expand 
the  variety  of  goods  and  services 
available  to  persons  with  disabilities. 

It  is  also  true  that,  while  the  presence 
of  a  disability  may  present  significant 
challenges  to  individuals  and  families, 
society  demonstrates  a  growing  capacity 
to  assist  persons  with  disabilities  to 
meet  their  needs  for  equity  and  access 
through  new  discoveries  in  research, 
improved  service  methods,  and 
informed  policy  decisions. 

Section  2:  NIDRR  Research  Agenda 

Several  significant  principles  guide 
this  discussion  of  NIDRR's  research 
agenda.  First,  a  research  agenda  must 
allow  for  flexibility  to  facilitate  response 
to  evolving  research  questions.  In  a 
world  where  technological  irmovations 
and  new  research  results  can  a0ect  the 
relevance  of  other  ongoing  research. 
NIDRR  must  be  ready  to  update  its 


response  to  changes  in  the  field  as  they 
occur  and  to  readily  put  this  response 
into  the  research  program.  NIDRR 
research  will  focus  on  demonstrating 
outcomes  that  expand  the  knowledge 
base  and  that  meet  the  needs  of  persons 
with  disabilities.  Documenting 
outcomes  is  critical  to  demonstrating 
value,  increasingly  important  in  a 
resource-limited  society.  NIDRR- 
sponsored  research  also  must  balance 
the  demands  of  consumers  for  useful 
solutions  with  the  demands  of  science 
for  careful  and  rigorous  methodology. 
NIDRR's  prior  research  efforts  have 
addressed  most  aspects  of  the  lives  of 
persons  with  disabilities.  Over  time,  a 
framework  has  emerged  that  relates 
these  aspects  to  maximum 
independence  and  participation.  As 
explained  in  previous  sections,  the  new 
paradigm  of  disability  emphasizes  the 
contextual  nature  of  disability  as  a 
product  of  individual  and  societal 
factors.  This  important  paradigm  shapes 
the  future  research  agenda  described  in 
this  section.  This  agenda  represents  our 
best  thinking  at  the  present  time  about 
those  areas  where  NIDRR  research  can 
assist  people  with  disabilities  to 
maximize  their  independence  and  to  be 
fully  integrated  into  American  society. 
These  areas  include  Employment 
Outcomes,  Health  and  Function. 
Technology  for  Access  and  Function. 
Independent  Living  and  Commimity 
Integration,  and  Associated  Disability 
Research  Areas. 

Chapter  3:  Employment  Outcomes 

"With  the  ADA.  we  began  a 
transformation  of  the  proverbial  ladder 
of  success  for  some  Americans  into  a 
ramp  of  opportunity  for  all  Americans. 
Yet,  so  many  Americans  with  severe 
disabilities  are  still  unemployed  that  it 
is  clear  we  have  many  more  steps  to 
take  before  people  with  disabilities  have 
full  access  to  the  American  dream" 
(Tony  Coelho,  Chairman,  President's 
Committee  on  Employment  of  People 
with  Disabilities,  1999). 

Overview 

Unemployment  and  under- 
employment among  working-age 
Americans  with  disabilities  are  ongoing, 
and  seemingly  intractable,  problems. 
Data  from  the  Census  Bureau  on  the 
labor  force  status  of  persons  ages  16  to 
64  in  fiscal  year  1996  highlight  the 
magnitude  of  this  problem.  While  four- 
fifths  of  working-age  Americans  are  in 


the  labor  force  and  more  than  three- 
fourths  are  working  full  time,  less  than 
one-third  of  persons  with  disabilities  are 
in  the  labor  force,  and  less  than  one- 
quarter  are  working  full  time  (see  Figure 
1).  Fully  two-thirds  of  working-age 
persons  with  disabilities  are  not  in  the 
labor  force;  other  research  suggests  that 
a  substantial  portion  of  this  staggering 
figure  can  be  attributed  to  disincentives 
inherent  in  social  and  health  insurance 
policies,  to  discotuagement,  and  to  lack 
of  physical  access  to  jobs. 

While  the  comparative  rates  of  labor 
force  participation  and  full-time 
employment  are  two  indicators  of  the 
workforce  status  of  individuals  with 
disabilities,  a  comparison  of  earnings  is 
even  more  striking.  In  Figiu'e  2.  SIPP 
data  illustrate  the  discrepancies  in 
earnings  between  disabled  and 
nondisabled  working  men  and  women. 

Even  when  persons  with  disabilities 
are  employed  full-time,  their  earnings 
are  substantially  lower  than  those  of 
persons  without  disabilities.  The 
severity  of  disability  also  is  correlated 
inversely  with  the  level  of  earnings. 
Disparities  in  employment  rates  and 
earnings  are  even  greater  for  disabled 
individuals  from  minority  backgrounds 
and  those  with  the  most  significant 
disabilities  (Stoddard.  Jans.  Ripple.  & 
Kraus.  1998). 

Economy  and  Labor  Force  Issues 

Several  emerging  characteristics  of  the 
Nation's  labor  market  exacerbate  the 
difficulties  experienced  by  persons  with 
disabilities  in  their  attempts  to  gain 
employment  and  even  in  their 
motivation  to  seek  employment. 
Downsizing,  for  example,  has  led  to  a 
reduction  in  the  percentage  of  the  labor 
force  with  stable,  long-term,  benefits- 
carrying  jobs;  much  of  business  and 
industry  is  moving  to  other 
configurations  that  fill  their  labor  needs 
without  requiring  a  long-term 
commitment  on  the  part  of  the 
employer.  The  "contingent"  workforce 
takes  many  forms,  including  on-call 
workers  and  those  in  temporary  help 
agencies,  workers  provided  by  contract 
firms,  and  independent  contractors  paid 
wages  or  salaries  directly  from  the 
company.  Many  of  these  jobs  lack 
security  and  tienefits.  partioJarly  health 
insurance,  that  most  persons  with 
disabilities  require  for  particiaption  in 
the  labor  force. 
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Figure  1:  Labor  Force  Participation  of  persons 
ages  16  to  64  in  fiscal  year  1996 
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Figure   2 :      Monthly  Earnings   of   Working   People 

By  Disability  Status 
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In  addition,  while  many  business 
spokeapersons  and  educators  point  to 
the  need  for  highly  educated,  highly 
skilled  workers  if  the  Nation  is  to 
succeed  in  an  increasingly  competitive 
global  economy,  the  reality  is  more 
complex.  On  the  one  hand,  availability 
of  jobs  requiring  specialized  skills 
combined  with  rapid  advances  in 
technology  may  improve  the 
employment  prospects  of  persons  with 
disabilities  as  well  as  other  workers, 
through  such  work  arrangements  as 
telecommuting,  and  an  expanding 
market  for  self-employment  or  small 
businesses.  On  the  other  hand,  the  labor 
market  appears  to  be  moving  toward 
increasing  bifurcation,  witb  top-tier 
technoTjacy  jobs  for  persons  with 
sophisticated  work  skills,  and  lower-tier 
unskilled  service  and  maintenance  jobs 
for  the  less  prepared. 

Assisting  individuals  with  significant 
disabilities  in  moving  from  dependency 
on  public  benefits  or  family  support,  or 
from  episodic,  poor-paying  jobs  into 
stable  jobs  that  will  allow  them  to 
become  self-supporting,  is  a  complex 
challenge.  This  challenge  involves  a 
Dumber  of  economic  sectors,  and  service 
and  support  systems,  and  must  include 
an  examination  of  social  policies. 
Providing  appropriate  assistance 
requires  an  extensive  knowledge  base 
encompassing  economic  trends, 
education  and  job  training  strategies,  job 
development  and  placement  techniques, 
workplace  supports  and 
accommodations,  and  empirical 
knowledge  of  the  impact  of  social  and 
health  insurance  policies  on  job-seeking 
behaviors. 

State-Federal  Vocational  Rehabilitation 
Program 

For  the  past  75  years,  the  primary 
source  of  publicly  funded  employment- 
related  services  to  improve  the 
employment  status  of  disabled  persons, 
especially  those  witb  significant 
disabilities,  has  been  the  State-Federal 
Vocational  Rehabilitation  (VR)  service 
program,  currently  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended, 
most  recentiy  in  199B.  Funded  at  $2.2 
billion  in  Fiscal  Year  1998  in  Federal 
funds  and  a  22  percent  State  match  for 
a  total  of  about  52. 7  billion,  the  program 
is  implemented  primarily  as  a  case 
management  system  at  the  State  and 
local  levels.  The  rehabilitation 
counselors  negotiate,  on  behalf  of  and  in 
consultation  with  the  consumer,  the 
purchase  of  a  package  of  services,  such 
as  medical  interventions,  and  supports 
(e.g.,  training,  assistive  technology,  and 
assistance  obtaining  appropriate  tools) 
that  will  facilitate  achievement  of 
employment  outcomes. 


As  noted  by  OSERS  Assistant 
Secretary  ludith  Heumann  in  recent 
testimony  to  Congress,  "As  a  group, 
persons  who  achieve  an  employment 
outcome  as  a  result  of  vocational 
rehabilitation  services  each  year  show 
notable  gains  in  their  economic  status," 
(Barriers  Preventing  Social  Security 
Recipients  from  Returning  to  Work, 
1997).  The  percentage  of  persons  with 
disabilities  reporting  their  earnings  as 
their  primary  source  of  support 
increased  from  18  percent  at  the  time  of 
application  to  the  VR  program  to  82 
percent  at  the  time  of  exit  from  the 
program  (Barriers  Preventing  Social 
Security  Recipients  from  Returning  to 
Work,  1997).  The  percentage  with 
earned  income  of  any  kind  increased 
from  22  percent  at  entry  to  92  percent 
at  exit.  The  percentage  working  at  or 
above  minimum  wage  rose  frtim  15  to  BO 
percent 
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Nevertheless,  Federal  policymakers, 
consumers,  advocates,  and 
rehabilitation  professionals  remain 
concerned  that  persons  with  disabilities 
often  are  exclutled  from  full 
participation  in  the  Nation's  labor  force. 
In  the  past  several  years,  for  example, 
SSA  has  experienced  a  very  large 
increase  in  the  number  of  persons 
qualifying  for  SSI  and  SSDI,  and  the 
public  costs  of  these  cash  benefits  are 
substantially  increased  by  the  addition 
of  public  support  for  associated 
Medicare/Medicaid  programs.  Further, 
neither  SSA  nor  the  VR  system  has 
experienced  notable  success  in 
returning  beneficiaries  to  the  labor 
force.  The  VR  system,  while  accepting 
SSI/SSDI  beneficiaries  for  services  at  a 
proportionally  higher  rate  than 
nonbeneficiaries,  typically  has  less 
success  with  this  group,  that  is, 
relatively  fewer  SSI/SSDI  beneficiaries 


than  nonbeneficiaries  achieve 
employment  outcomes  as  a  result  of  VR 
services. 

One  of  the  major  changes  in  the 
employment  sector  over  the  past  three 
decades  is  the  diversification  of  the 
labor  force.  Workers  with  disabilities  are 
among  the  previously  underrepresented 
groups  entering  the  labor  market  in 
increasing  numbers  with  raised 
expectations  and  legal  protections  for 
equal  opportunity  in  employment.  Even 
within  the  disability  community,  there 
is  great  diversity  in  the  subgroups  that 
have  obtained  or  desire  employment.  It 
is  very  important  that  futiure  research 
and  service  programs  demonstrate  in 
their  design  and  implementation 
appropriate  sensitivity  to  and  adequate 
representation  of  the  range  of  cultural 
and  disability  subgroups.  This  issue 
should  be  examined  not  merely  as  a 
response  to  the  current  consciousness 
about  multiculturalism  but  because  the 
basic,  implicit  foundations  of  vocational 
rehabilitation  counseling  were 
developed  for  a  clientele  that,  in  terms 
of  demographic  characteristics,  work- 
related  experience,  and  service  needs, 
was  quite  different  from  today's 
rehabilitation  customers.  Specifically, 
vocational  rehabilitation  techniques 
were  originally  imported  from  the 
earlier  established  disciplines  of 
secondary  vocational  education  and 
college  counseling  psyrjiology. 
Recipients  of  services  from  these 
disciplines  tended  to  have  mainstream 
acculturation  and  tolerance  for  the 
competitive  standards,  verbal  testing, 
and  guidance  common  in  academic 
environments.  Given  the  cognitively 
compromised  or  socially  disadvantaged 
status  of  many  of  today's  clients, 
additional  scrutiny  of  the 
appropriateness  and  adequacy  of  the 
strategies  and  tools  for  vocational 
rehabilitation  assessment,  counseling, 
and  training  is  imperative. 
Rehabilitation  counselors  need  new 
marketing  strategies  to  reach  out  to 
prospective  employers  to  develop  job 
opportunities  for  this  diverse 
population  of  persons  with  disabilities. 

Community-Based  Employment  Services 

NIDRR's  research  agenda  concerning 
employment  addresses,  but  is  not 
limited  to,  the  State-Federal  VR  program 
administered  by  NIDRR's  sister  agency, 
the  Rehabilitation  Services 
Administration  (RSA).  While  the  VR 
program  plays  an  important  role,  there 
is  a  wide  range  of  other  Federal,  State, 
and  local  funding  sources  for,  and 
providers  of,  employment  programs. 
These  include  approximately  7.000 
community-based  rehabilitation 
programs  (CRPs),  which  serve  about 


800.000  persons  daily,  and  are  funded 
by  VR  and/or  such  diverse  sources  as 
the  lob  Training  Partnership  Act  (JTPA), 
Worker's  Compensation,  or  private 
insurance.  Legislation  such  as  the 
Workforce  Investment  Act  and  the 
Workforce  Consolidation  Act  further 
diversifies  the  sources  of  support. 

The  role  of  community  rehabilitation 
programs  in  the  overall  service  delivery 
system  may  be  enhanced  even  further  if 
Federal  employment  programs  devolve 
to  States  and  communities  and  if  the 
intent  to  increase  consumer  choice  in 
the  selection  of  service  providers 
becomes  more  widely  implemented.  To 
respond  to  these  developments, 
conununity  rehabilitation  programs 
must  be  prepared  to  offer  a  full  range  of 
vocational  services  to  an  increasingly 
heterogeneous  consumer  population. 
Moreover,  as  return-to-work  programs 
that  base  provider  payments  on 
successful  consumer  outcomes  are 
implemented,  new  relationships 
between  service  pro\iders  and  funding 
sources  may  emerge  over  the  next  few 
years.  These  new  relationships  will 
require  that  community  rehabilitation 
programs  adapt  their  current  structure 
and  operations  in  significant  ways. 

A  number  of  questions  about  how 
these  changes  may  potentially  influence 
delivery  of  community  rehabilitation 
services  are  yet  unanswered.  For 
instance,  the  efficacy  of  different  models 
designed  to  maximize  competitive 
employment  outcomes  for  persons  with 
significant  disabilities  or  with  specific 
types  of  disabilities  is  imknown.  In 
addition,  the  impact  of  consumer  choice 
on  service  delivery  models  is  unknown. 
Finally,  whether  new  funding 
mechanisms  will  promote  increased 
competition  and  iimovation  in  service 
delivery  by  conunimity  rehabilitation 
programs  is  a  major  question.  Gaining 
knowledge  in  these  important  areas  will 
allow  validation  of  the  assumptions 
upon  which  pending  reforms  are 
predicated,  and  the  shaping  of  the 
future  direction  of  initiatives  to  increase 
the  numbers  of  persons  with  significant 
disabilities  who  obtain  and  retain 
meaningful  employment. 

Employer  Roles  and  Workplace 
Supports 

Employers  play  a  key  role  in  deciding 
employment  outcomes  for  disabled 
persons  through  establishment  of 
policies  for  recruitment,  screening, 
hiring,  training,  promoting, 
accommodating,  and  retaining  disabled 
individuals  in  the  workforce.  The 
provisions  of  Title  1  of  the  ADA  prohibit 
discrimination  against  qualified  job 
applicants  with  disabilities.  Applicants 
are  considered  qualified  if  they  can 


perform  the  essential  functions  of  a  job 
with  or  without  reasonable 
accommodations.  This  statute  creates 
duties  for  employers  by  requiring  them 
to  make  the  employment  process 
accessible,  provide  reasonable 
accommodations,  and  focus  on  essential 
functions  of  jobs.  These  employer 
responsibilities  cover  all  aspects  of  the 
pre-employment  and  post-employment 
phases.  Through  the  requirements  of 
Workers'  Compensation  laws, 
bargaining  unit  agreements,  and 
insurance  provisions,  employers  have 
additional  obligations  to  employees  who 
become  disabled. 

Strategies  to  assist  employers  in 
meeting  workplace  obligations  include 
disability  management  and  workplace 
supports.  Disability  management  is  a 
term  used  to  describe  an  array  of 
support  mechanisms  and  benefits  that 
employers  use  to  maintain  employment 
for  disabled  workers.  Workplace 
supports  are  programs  or  interventions 
provided  in  the  workplace  to  enable 
persons  with  disabilities  to  be 
successful  in  securing  and  maintaining 
employment.  Technology  can  play  a 
major  role  in  making  workplaces 
accessible  and  in  enabling  individuals 
with  disabilities  to  complete  work  tasks 
by  adapting  tools  and  processes. 
Ergonomics,  universal  design,  and 
assistive  technology  devices  are  all 
strategies  to  enhance  workplace 
performance.  Typical  supports  include 
accommodations  such  as  job 
restructuring,  worksite  adaptations,  and 
improved  accessibility.  Supported 
employment  is  a  specific  approach  to 
improve  employment  outcomes  for 
some  persons  with  disabilities,  usually 
involving  a  job  coach  employed  by  a 
rehabilitation  service  provider  to 
provide  on-the-job  assistance. 

Transition  From  School  to  Work 

NIDRR,  along  with  RSA,  QSEP,  and 
the  Department  of  Education  as  a  whole, 
has  a  particular  interest  in  the  prtx^ess 
by  which  disabled  students  transition 
into  a  world  of  productive  work,  as 
opposed  to  settiing  into  a  lifetime  of 
dependency.  This  is  a  critical  concern 
because  the  transition  period  presents  a 
distinct  opportimity  to  help  students 
embark  on  a  career,  thus  enhancing 
their  community  integration, 
independence,  and  quality  of  life.  The 
transition  into  work  occurs  at  many 
points:  prevocaUonal  experiences,  on- 
the-job  training,  secondary  vocational 
education  or  other  secondary  education 
programs,  and  postsecondary  education 
at  technical  institutions,  community 
colleges,  or  universities.  These  various 
transition  points  present  opportunities 
for  research  on  strategies  for  success  in 


transferring  frtim  a  learning 
environment  to  a  work  environment- 
Research  is  ongoing  regarding  issues 
of  postsecondary  education  for  persons 
with  disabilities.  This  research  shows 
that  youth  with  disabilities  face 
tremendous  difficulties  in  accessing 
postsecondary  education  and  making 
the  transition  frum  school  to  work.  Most 
of  the  Nation's  institutions  of  higher 
education  offer  support  services  to 
students  with  disabilities:  however,  this 
is  less  certain  for  other  types  of 
postsecondary  schools.  When  offered, 
senices  van'  widely  and  may  include 
customized  academic  accommodation, 
adaptive  equipment,  case  management 
and  coordination,  advocacy,  and 
counseling.  A  number  of  issues  have 
been  rai.sed  in  relation  to  delivery  of 
these  services  Among  these  are  issues 
of  disclostue,  accessibiUty  of  a  range  of 
services,  and  extent  and  type  of 
transition  services  needed  to  move  from 
school  to  work. 

Directions  of  Future  Employment- 
Related  Research 

Given  the  magnitude  of  changes  in  the 
natiu-e  and  structure  of  the  world  of 
work  and  possible  changes  in  the 
characteristics  of  the  disabled 
population,  NIDRR's  employment- 
related  research  agenda  for  the  next  five 
years  must  extend  beyond  prior  research 
efforts  to  discover  mechanisms  that  will 
make  the  labor  market  more  amenable  to 
full  employment  for  persons  with 
disabilities.  That  research  agenda  must 
incorporate  econonuc  research,  service 
delivery  research,  and  policy  research 
and,  most  important,  must  relate  to  the 
context  in  which  employment  outcomes 
are  determined.  Among  the  key  policy 
Issues  that  will  affect  the  evolution  of 
this  agenda  are  SSA  reform;  restructured 
funding  and  payment  mechanisms, 
including  the  use  of  vouchers:  the 
impact  of  workforce  consolidation; 
radical  restructuring  of  employment 
training  services  at  Stale  and  local 
levels;  employmeni-related  needs  of 
unserved  and  underserved  groups; 
linkage  of  health  insurance  benefits  to 
either  jobs  or  benefit  programs:  and 
transition  from  school  to  work  among 
youth  with  disabilities. 

An  important  focus  for  research  will 
be  changes  in  the  environment  (e.g.,  the 
workplace,  information  technology, 
telecommunications  and  transportation 
systems)  that  will  make  work  more 
accessible,  along  with  strategies  for 
assisting  individuals  to  achieve  both  the 
skill  levels  and  the  flexibility  required 
for  full  labor  force  participation  in  the 
21st  century.  Finally,  as  a  departure 
frtim  NIDRR's  historical  emphasis  on 
the  service  system  and  the  quality  of 
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services,  the  agenda  calls  for 
examination  of  economic  issues 
(including  benefits  and  costs  of  various 
incentive  plans}  associated  with 
employment  of  persons  with 
disabilities,  labor  force  projections  and 
analyses,  and  an  increased 
understanding  of  employer  roles, 
perspectives,  and  motivational  systems. 
The  purposes  of  NIDRR's  research  in 
the  area  of  employment  are  to: 

(1)  Assess  the  impact  of  economic 
policy  and  labor  market  trends  on  the 
employment  outcomes  of  persons  with 
disabilities: 

(2)  Improve  the  effectiveness  of 
community-l»sed  employment  service 
programs; 

(3)  Improve  the  effectiveness  of  State 
employment  service  systems: 

(4)  Evaluate  the  contribution  of 
employer  practices  and  workplace 
supports  to  the  employment  outcomes 
of  persons  with  disabilities:  and 

(5)  Improve  school-to-work  transition 
outcomes. 

Future  Research  Priorities  for 
Employment  Economic  Policy  and 
Labor  Market  Trends 

As  noted  earlier  in  this  chapter, 
.NUDRR  recognizes  that  the  impact  of 
macroeconomic  trends  on  employment 
of  persons  with  disabilities,  and  public 
policy  responses  to  these  trends,  is  a 
large  and  complex  topic,  one  that  will 
require  increased  policy  research 
attention  in  the  next  5  to  10  years.  A 
coordinated  research  effort  must 
examine  such  labor  market  demand 
issues  as  the  changing  structure  of  the 
workforce,  skill  requirements,  and 
recruitment  channels,  in  addition  to 
issues  on  the  supply  side  such  as  job 
preparation  and  skills,  competencies, 
demographics,  and  incentives  and 
disincentives  to  work.  Specific  research 
priorities  include: 

(1)  Analysis  of  the  implications  for 
employment  outcomes  of  cross-agency 
and  multiagency  developments  and 
initiatives,  including  welfare  reform, 
workforce  consolidation,  SSA  reform, 
Medicare/Medicaid  changes,  the 
Department  of  Education-Department  of 
Labor  school-to-work  program,  and 
Executive  Order  No.  13078(1998): 

(2)  Analysis  of  the  dissonance 
between  the  ADA  concept  of  "essential 
elements"  of  a  job  and  the  new 
employer  emphasis  on  core 
competencies,  flexibility,  and  work 
teams,  and  the  impact  of  these 
differences  on  job  acquisition  and 
retention;  and 

(3)  Analysis  of  the  impact  of  labor 
market  changes  on  employment  of 
persons  with  disabilities,  including 
alternative  employment  arrangements 


such  as  small  business 
entrepreneurship.  self-employment, 
telecommuting,  part-time  work,  and 
contractual  work. 

Community-Based  Employment  Service 
Programs 

Proposed  restructuring  of  the 
financing  of  employment-related 
services  for  individuals  with  disabilities 
posits  a  major  role  for  new  or  different 
service  delivery  arrangements.  The 
capacity  of  the  existing  provider  system, 
represented  in  part  by  the  7,000 
commimity-based  rehabilitation 
programs  (CRPs)  in  the  Nation,  to 
assume  this  role  requires  thorough 
investigation.  Specific  research 
priorities  include: 

(1)  Evaluation  of  provisions  for 
accountability  and  control,  and 
protections  for  difficult-to-serve 
individuals;  analysis  of  the  costs  and 
benefits  of  services:  and  measurement  of 
the  quality  of  employment  outcomes  for 
consujners  with  disabilities; 

(2)  Analysis  of  the  extent  to  which 
services  that  CRPs  deliver  to  VR 
consumers  [about  one-third  of  services 
received  by  VR  consumers  come  from 
CRPs)  differ  in  quality,  quantity,  costs, 
or  outcomes  from  those  provided  to 
consumers  of  other  financing  systems 
(e.g..  Workers'  Compensation  or  private 
insurance);  and 

(3)  Evaluation  of  the  potential  of  this 
community-based  employment  system 
to  assume  greater  responsibility  for 
service  delivery  under  block  grants,  in 
consolidation  into  umbrella  agencies, 
and  in  "one-stop  shop"  service 
configurations. 

State  Service  Systems 

Amendments  to  the  Rehabilitation 
Act  in  1992  and  1998  called  for  a 
number  of  management  and  service 
deUvery  changes  in  the  State-Federal  VR 
program.  These  include  expanded 
consumer  choices  regarding  vocational 
goals,  services,  and  service  providers; 
implementation  of  performance 
standards  and  indicators  to  ensure 
accountability  and  improvement  in  the 
system;  a  greater  role  for  consumer 
direction  through  the  vehicle  of  State 
Rehabilitation  Advisory  Councils 
(RACs);  and  changes  in  the  eligibility 
determination  process  that  include 
presumptive  eUgibility  and  order  of 
selection  procedures,  among  others. 
Order  of  selection  requires  that 
individuals  with  the  most  significant 
disabilities  receive  priority  for  services, 
significantly  altering  the  characteristics 
of  VR  clientele.  Specific  research 
priorities  include: 

(1)  Analysis  of  the  impact  of 
management  and  service  delivery 


changes  in  the  State-Federal  VR 
program  on  the  quality  and  outcomes  of 
VR  services; 

(2)  Evaluation  of  the  impact  of 
professionalization  of  the  rehabilitation 
counselor  workforce; 

(3)  Assessment  of  the  efficacy  of 
various  methods  of  case  management; 

(4)  Development  and  evaluation  of 
outcomes  measures  for  VR  consumers 
under  one-stop  configurations: 

(5)  Identification  and  evaluation  of 
marketing  strategies  to  assist  VR 
counselors  in  helping  persons  with 
disabilities  obtain  jobs  in  a  variety  of 
employer  settings: 

(6)  Assessment  of  interagency 
coordination  in  delivery  of  services  to 
multiagency  consumers; 

(7)  Assessment  of  the  outcomes  of 
small  business  entrepreneurship  and 
self-employment  as  strategies  to 
improve  outcomes  for  vocational 
rehabilitation  clients;  and 

(8)  Assessment  of  the  applicability  of 
traditional  VR  approaches  for  minority 
and  new  universe  populations. 

Employer  ar\d  Workplace  Issues 

One  area  that  has  received  insufficient 
attention  in  past  research  is  the 
workplace,  including  both  the  physical 
enviroimient  (as  represented  by  job  site 
accommodations,  technological  aids, 
and  the  like)  and  the  "social 
environment"  comprising  roles  of  co- 
workers, supervisors,  and  employers. 
Specific  research  priorities  include: 

(1)  Investigation  of  employer  hiring 
and  promotion  practices: 

(Z)  Evaluation  of  models  of 
collaboration  between  rehabilitation 
professionals  and  employers; 

(3)  Development  and  evaluation  of 
cost-effective  strategies  for  improving 
the  receptivity  of  the  workplace 
environment  to  workers  with 
disabilities; 

(4)  Development  and  evaluation  of 
strategies  for  encouraging  employers  to 
hire  disabled  workers  (e.g.,  tax  credits, 
arrangements  regarding  partial  support 
for  medical  benefits); 

(5)  Evaluation  of  the  impact  of  new 
structures  of  work,  including 
telecommuting,  flexible  hours,  and  self- 
employment  on  employment  outcomes: 

(6)  Identification  and  evaluation  of 
disability  management  practices  by 
which  employers  can  assist  workers 
who  acquire  or  aggravate  disabilities  to 
remain  employed,  transfer  employment, 
or  remain  in  the  workforce  and  out  of 
public  tranefits  programs;  and 

(7)  Analysis  of  the  role  and  potential 
of  the  ADA  in  increasing  job 
opportimities. 


School-to-Work  Transition 

Moving  into  employment  from 
educational  institutions  is  one  of  the 
most  important  transitions  that  people 
make  during  their  lifetimes.  The 
academic  levels  at  which  transitions  to 
the  labor  market  occiu  include  during 
seconder)'  school,  at  secondar>'  school 
completion,  and  at  completion  of  some 
level  of  post-secondary  education.  In 
recent  years,  the  U.S.  Departments  of 
Education  and  Labor  have  collaborated 
to  support  the  development  of  State  and 
local  systems  whose  broad  mission  is  to 
prepare  youth  for  success  in  the  global 
marketplace.  Specific  research  priorities 
include: 

(1)  Determination  of  the  impact  of 
these  State  and  local  educational  system 
initiatives  on  work  opporttmities  for  the 
Nation's  youth  with  disabilities; 

(2)  Evaluation  of  the  extent  to  which 
school  reform  initiatives,  such  as 
academic-vocational  integration.  Tech 
Prep,  career  academies,  work-based 
learning,  and  rigorous  preparation  in 
terms  of  critical  thinking  and 
communication  skills,  are  accessible  to 
and  effective  with  youth  who  have 
disabilities; 

(3)  Identification  of  systemic  and 
environmental  barriers  to  full  labor 
force  participation; 

(4)  Assessment  of  whether 
innovations  in  school-to-work  practices 
are  accessible  to  youth  with  disabiUties, 
and  determination  of  the  impact  of  these 
practices  on  employment  outcomes;  and 

(5)  Assessment  of  the  efficacy  of 
employment  and  transition  services  for 
youth  from  diverse  backgrounds  and 
new  disability  groups. 

Future  employment  research  will 
provide  information  to  develop  new  VR 
approaches  for  helping  disabled 
individuals  l)ecome  competitive  in  the 
changing,  global  labor  market.  These 
new  methods  will  focus  on  provision  of 
ciUturally  relevant  services  for  clients, 
attainment  of  competitive  job  skills  by 
clients,  and  the  application  of 
accommodations  in  the  workplace. 

Chapter  4:  Health  and  Function 

"To  be  healthy  does  not  mean  to  be 
free  of  disease:  it  means  that  you  can 
function,  do  what  you  want  to  do,  and 
Ijecome  what  you  want  to  become" 
(Rene  Jules  Dubos,  1901-1982). 

Overview 

Maximizing  health  and  function  is 
critical  to  maintaining  independence  for 
persons  with  disabilities.  Health  care  for 
persons  with  disabilities  encompasses 
access  to  care  for  routine  health 
problems,  participation  in  health 
promotion  and  wellness  activities,  and 


access  to  appropriate  specialty  care, 
including  medical  rehabilitation. 
Medical  rehabilitation  is  the  systematic 
application  of  modalities,  therapies,  and 
techniques  to  restore,  improve,  or 
replace  impaired  human  functioning.  It 
also  encompasses  biomedical 
engineering,  that  is,  the  use  of 
engineering  principles  and  techniques 
and  biological  knowledge  to  advance 
the  functional  ability  of  persons  uith 
disabilities. 

Health  care  and  medical  rehabilitation 
services  operate  largely  within  the 
constraints  imposed  by  market  forces 
and  govermnent  regulations.  In  recent 
years,  significant  changes  have  occurred 
in  health  care  delivery  and 
reimbursement.  Various  forms  of 
managed  care  have  become  the 
predominant  mode  of  organizing  and 
delivering  health  care  in  much  of  the 
private  sector.  Medicaid  and  Medicare 
also  have  adopted  managed  care 
strategies  for  providing  health  care  to 
many  recipients.  In  theory,  managed 
care  uses  case  coordination  to  contain 
costs  by  limiting  access  to 
"unnecessary"  health  care,  particularly 
specialty  services  and  hospitalization. 
Individuals  with  disabilities  have 
expressed  concern  that  managed  care 
approaches  may  limit  their  access  to 
medical  rehabilitation  specialists, 
goods,  and  services.  In  addition  to  a 
market-driven  shift  to  managed  care, 
other  related  changes  have  occurred, 
including  shortened  periods  of  stay  in 
inpatient  rehabiUtation  facilities  and  the 
emergence  of  subacute  rehabilitation 
providers.  Considerable  consolidation 
also  has  occurred  within  the  medical 
rehabilitation  industry'  and  has  further 
affected  the  availability  and  delivery  of 
services.  There  also  has  been  a  new 
emphasis  on  developing  performance 
measures  that  incorporate  concepts  of 
quality,  functional  outcomes,  and 
consumer  satisfaction.  These  measures 
are  being  used  to  guide  purchasing  and 
accrediting  decisions  within  the  health 
care  system. 

During  the  next  five  years.  NIDRR 
plans  to  fimd  research  in  a  number  of 
broad  areas  that  link  health  status  and 
functional  outcomes  to  health  care  and 
medical  rehabilitation.  In  addition. 
NIDRR  will  support  research  to 
continue  development  of  new 
treatments  and  delivery  mechanisms  to 
meet  the  rehabilitation,  functional 
restoration,  and  health  maintenance 
needs  of  individuals  with  disabilities. 
This  research  will  occur  at  the 
individual  and  the  deliver)'  system 
levels.  In  this  section,  the  discussion  of 
general  health  care  and  medical 
rehabilitation  will  address  issues  at  both 
levels. 


Healthcare 

The  goal-^  health  care  for  individuals 
with  disabilities  is  attaining  and 
maintaining  health  and  decreasing  rates 
of  occurrence  of  secondary  conditions  of 
disability.  Individuals  witii  disabilities 
use  more  health  care  services, 
accumulate  more  hospital  days,  and 
incur  higher  per  capita  medical 
expenditures  than  do  nondisabled 
persons.  Persons  with  no  activity 
limitations  reported  approximately  four 
physician  contacts  per  year;  this  figure 
was  doubled  for  those  who  had  some 
activity  limitation,  was  five  times  as 
high  for  those  unable  to  perform  major 
life  activities,  and  was  seven  times  as 
great  for  those  needing  help  with 
instnmiental  activities  of  daily  Uving 
(lADLs)  (LaPIante,  1993).  Understanding 
the  relationship  between  disability  and 
health  has  implications  for  the  public 
health  agenda  and  the  application  of 
primar)'  disease  prevention  strategies  to 
the  health  of  persons  with  disabilities. 

In  the  past,  the  health  needs  of 
persons  with  disabilities  often  have 
been  conflated  with  medical 
rehabilitation  needs.  The  recognition 
that  persons  with  disabilities  require 
routine  health  care  or  access  to  health 
maintenance  and  wellness  services  is 
relatively  new.  How  best  to  meet  these 
needs  requires  substantial  new  research. 
At  the  individual  level,  persons  with 
disabilities  need  providers  and 
interventions  that  focus  on  their  overall 
health,  taking  disability  and 
environmental  factors  into 
consideration.  Concern  about  the  health 
of  the  whole  person  is  the  focus  at  this 
level,  in  recognition  that  an  individual 
is  more  than  a  disability  and  deserves 
access  to  the  health  services  generally 
available  to  the  nondisabled  population 
At  the  systems  level,  study  of  the 
organization  and  financing  of  health 
services  must  include  analysis  of 
impacts  on  persons  with  disabilities. 
Ameliorating  the  primary  condition, 
preventing  secondary  conditions  and 
co-morbidities,  maximizing 
independence  and  community 
integration,  and  examining  the  impact 
of  physical  barriers  and  societal 
attitudes  on  access  to  health  and 
medical  rehabilitation  services  are 
critical  issues  at  each  level  of  focus. 

Health  Care  at  the  Individual  Level 

Although  persons  with  disabilities 
have  higher  health  care  utilization  rales 
than  the  general  population,  having  a 
disability  does  not  mean  that  a  person 
is  ill.  People  with  disabiUties 
increasingly  are  demanding  information 
about  and  access  to  programs  and 
services  aimed  at  promoting  their 
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overall  health,  including  access  to 
routine  health  care,  preventive  care,  and 
wellness  activities.  This  includes 
primary  care  and,  for  women,  access  to 
gynecological  care.  For  children,  this 
means  access  to  appropriate  pediatric 
care.  In  clinical  settings,  these  demands 
require  development  of  disability- 
sensitive  protocols  for  proper  nutrition, 
exercise,  health  screening,  and 
treatment  of  nondisabilit^'-related 
illnesses  and  conditions.  N1DRR  is 
committed  to  supporting  research  to 
improve  the  overall  health  of  persons 
with  disabilities. 

Health  Care  at  the  Systems  Level 

Persons  with  disabilities  must  have 
access  to.  and  satisfaction  with,  an 
integrated  continuum  of  health  care 
services,  including  primary  care  and 
health  maintenance  services,  specialty 
care,  medical  rehabilitation,  long-term 
care,  and  health  promotion  programs. 
Models  for  organizing,  delivering,  and 
financing  these  services  must 
accommodate  an  overall  health  care 
system  that  is  undergoing  tremendous 
change.  Issues  of  gatekeeper  roles, 
can'e-outs.  risk-adjusted  rate-setting, 
and  service  mix  are  factors  for 
assessment  in  a  context  of  managed  care 
approaches  that  balance  care 
coordination  with  cost  control 
strategies.  At  issue  for  all  people  is 
whether  cost  control  strategies  result  in 
barriers  to  needed  care,  and  for  persons 
with  disabilities,  whether  access  to 
specialty  care,  particularly  medical 
rehabilitation  services,  is  limited.  In  the 
current  cost -cutting  and  restrictive 
climate,  it  is  important  to  assure  that 
now  service  configurations  preserve 
equity  for  persons  with  disabilities  by 
providing  for  their  unique  needs. 

Medical  Rehabilitation 

Medical  rehabilitation  addresses  both 
the  primary  disability  and  secondary 
conditions  evolving  from  the  initial 
impairment  or  disability.  Medical 
rehabilitation  also  teaches  the 
individual  to  overcome  barriers  in  the 
environment.  Medical  rehabilitation 
includes  medical  and  bioengineering 
interventions,  therapeutic  modalities, 
and  community  and  family 
interventions. 

Medical  rehabilitation  frequently  is 
associated  with  physical  disabilities 
such  as  musculoskeletal  or 
neuromuscular  impairments  or 
limitations  in  mobility  or  manipulation. 
However,  medical  rehabilitation  also 
provides  interventions  to  improve  or 
manage  sensory,  cognitive,  and  mental 
health  functioning,  pain,  or  fatigue,  and 
includes  rehabilitation  dentistry  and 
maxillofacial  prosthodontics.  Specialists 


and  allied  health  personnel  from  a 
broad  range  of  disciplines  may  be 
involved  in  the  provision  of  medical 
rehabilitation  services. 

Medical  Rehabilitation  at  the  Individual 
Level 

NIDRR-funded  research  has  improved 
medical  rehabilitation  treatment  in  areas 
such  as  spinal  cord  injury,  traumatic 
brain  injury,  stroke,  and  other  leading 
causes  of  disability.  NIDRR  will  expand 
this  research  to  include  emerging 
disabilities.  Of  special  concern  are  new 
causes  of  disability  such  as  violence, 
which  has  emerged  in  recent  years  as  a 
significant  precipitator  for  new 
disability  conditions.  In  addition,  future 
medical  rehabilitation  research  must  be 
sensitive  to  cultural  differences  and 
must  recognize  the  impact  of  an 
individual's  environment  on  functional 
outcomes.  Another  important  research 
focus  will  be  examining  how 
technological  improvements  enhance 
the  ability  of  biomedical  engineering  to 
help  people  with  disabilities  regain, 
maintain,  or  replace  functional  ability. 

Additionally,  an  urgent  need  exists 
for  the  development  of  more  effective 
outcomes  measurement  tools  to  test  the 
usefulness  of  new  medical  rehabilitation 
interventions  and  products.  These 
measurement  tools  must  assess  the 
individual's  response  to  medit^ 
rehabilitation  interventions  and  account 
for  technology  that  enhances  mobility, 
independence,  and  quality  of  life. 
Outcomes  must  be  measured  not  just  for 
the  duration  of  treatment  but  also  over 
the  long  term. 

The  prevention  and  treatment  of 
secondary  conditions  constitute  a 
significant  challenge  to  the  medical 
rehabilitation  field.  Secondary 
conditions  result  directly  from  the 
primary  disabling  condition  and  may 
have  significant  effects  on  the  health 
and  function  of  persons  with 
disabilities.  Examples  of  secondary 
conditions  may  include  depression, 
bladder  and  skin  problems,  respiratory 
problems,  chronic  pain,  contractures  or 
spasticity,  fatigue,  joint  deterioration,  or 
memory  loss.  Other  health  conditions 
such  as  cardiac  problems,  autoimmune 
diseases,  obesity,  or  cancer  may  not 
always  derive  directly  from  the  original 
disability,  but  may  require  special 
preventive  efforts  or  care  interventions 
because  of  a  preexisting  disability. 

Medical  Rehabilitation  at  the  Systems 
Level 

Cost  containment  strategies  inherent 
in  managed  care  may  constrain  access  to 
medical  rehabilitation.  Thus,  it  is  more 
important  than  ever  to  demonstrate  the 
cost  effectiveness  of  treatments. 


Research  on  medical  rehabilitation 
outcomes  is  critical  to  establishing  the 
need  for,  and  assuring  access  to, 
medical  rehabilitation  within  the  health 
care  delivery  system.  NIDRR  has 
initiated  research  activities  to  develop 
methods  for  measuring  function  and 
assessing  rehabilitation  outcomes,  and 
for  measuring  the  cost  and  effectiveness 
of  various  rehabilitation  modalities  and 
delivery  mechanisms.  These  areas  will 
continue  to  be  important  foci  of 
NIDRR's  future  medical  research 
program.  Researchers  must  continue  to 
assess  the  impact  of  changes  at  the 
systems  level  on  the  rehabilitation 
outcomes  of  individuals.  In  addition, 
providing  care  in  nonacute  settings 
requires  development  of  additional 
capacity  that  includes  training 
practitioners  for  more  independent 
work  in  the  community.  NUJRR  reseaith 
must  contribute  to  building  this  new 
capacity. 

(1)  Identify  and  evaluate  effective 
models  of  health  care  for  persons  with 
disabilities; 

(2)  Develop  models  to  promote  health 
and  wellness  for  persons  with 
disabilities; 

(3)  Examine  the  impact  of  changes  in 
the  health  care  delivery  system  on 
access  to  care; 

(4)  Evaluate  medical  rehabilitation 
interventions  that  maximize  physical, 
cognitive,  sensory,  and  emotional 
functioning  for  individuals  with 
disabilities,  taking  into  account  aging, 
environment,  emerging  disabilities,  and 
changes  in  the  health  services  delivery 
system; 

(5)  Identify  and  evaluate  medical 
rehabilitation  interventions  that  will 
help  disabled  individuals  maintain 
health,  through  prevention  and 
amelioration  of  secondary  conditions 
and  co-morbidities,  and  trough 
education; 

(6)  Improve  delivery  of  medical 
rehabilitation  services  to  persons  with 
disabilities;  and 

(7)  Evaluate  the  health  and  medical 
rehabilitation  needs  of  persons  whose 
impairments  are  attributed  to  newly 
recognized  causes  or  whose  conditions 
are  becoming  recognized  as  disabilities. 
Examples  include  disability  resulting 
from  interpersonal  violence  and 
"emergent"  chronic  diseases  such  as 
childhood  asthma  or  chronic  fatigue 
immune  deficiency  syndrome. 


Future  Research  Priorities  for  Health 
Care  and  Medical  Rehabilitation 

Research  on  Effective  Methods  of 
Providing  a  Continuum  of  Care, 
Including  Primary  Care  and  Long-Term 
Care,  to  Persons  with  Disabilities 

In  recent  years,  a  number  of  different 
models  of  providing  routine  health  care 
for  persons  with  disabilities  have 
emerged.  For  example,  there  are  medical 
rehabilitation  programs  that  have 
developed  primary  care  clinics;  and 
there  are  other  programs  where  primary 
care  providers  have  added  medical 
rehabilitation  consultants  to  advise 
them  on  the  care  of  persons  with 
disabilities.  The  efficacy  of  these  models 
is  not  yet  known,  especially  their 
impact  on  the  overall  well-being  of 
consumers.  There  has  been  some 
research  on  long-term  care  models, 
especially  those  that  provide 
community-based  services,  including 
personal  assistance;  however,  research 
questions  remain  regarding  optimal 
models  of  long-term  care.  Specific 
priorities  include: 

(1)  Identification  of  effective  models 
of  primary  and  long-term  care  across 
disability  populations  including 
emerging  disability  groups; 

(2)  Evaluation  of  the  impact  of 
primary  and  long-term  care  service 
delivery  models  on  independence, 
community  integration,  and  overall 
health  outcomes,  including  occurrence 
of  secondary  conditions  and  co- 
morbidities; and 

(3)  Collection  and  analysis  of 
longitudinal  data  on  health  care 
utilization  by  persons  with  disabilities, 
to  identify  trends,  outcomes  and 
consumer  satisfaction. 

Research  on  Application  of  Wellness 
and  Health  Promotion  Strategies 

NIDRR  will  support  research  to 
develop  wellness  and  health  promotion 
strategies,  incorporating  all  disability 
types  and  all  age  groups.  Specific 
research  priorities  include: 

(1)  Identification  and  evaluation  of 
models  to  promote  health  and  wellness 
for  persons  with  disabilities  in 
mainstream  settings  where  possible. 
These  will  include  nutrition,  exercise, 
disease  prevention,  and  other  health 
promotion  strategies.  NIDRR  will  place 
a  particular  focus  on  prevention  and 
treatment  of  secondary  conditions  and 
on  the  needs  of  emerging  disability 
populations,  including  persons  aging 
with  a  disability; 

(2)  Evaluation  of  the  impact  of  health 
status  on  independence,  community 
integration,  quality  of  life,  and  health 
care  expenditures;  and 


(3)  Development  of  guidehnes  that 
establish  protocols  for  reaching  or 
maintaining  appropriate  levels  of  fitness 
for  persons  with  varying  functional 
abilities. 

Research  on  the  Impact  of  the  Evolving 
Health  Service  Delivery  System  on 
Access  to  Health  and  Medical 
Rehabilitation  Services 

NIDRR  anticipates  that  the  health 
service  delivery  system  will  continue  to 
evolve  as  the  marketplace  responds  to 
rising  costs  and  as  policymakers 
respond  to  public  concerns  about  access 
to  care.  Specific  research  priorities 
include: 

(1)  Evaluation  of  the  impact  of 
changes  at  the  health  system  level,  for 
example,  financing  and  regulatory 
changes,  on  access  to  the  continuum  of 
health  care  services,  including  medical 
rehabilitation;  and 

(2)  Evaluation  of  the  impact  of  triage 
and  case  management  strategies  on 
health  status  and  rehabilitation 
outcomes. 

Research  on  Trauma  Rehabilitation 

Research  to  improve  the  restoration 
and  successful  community  living  of 
individuals  with  bums  and 
neurotrauma,  such  as  spinal  cord  injury, 
brain  injur)',  and  stroke,  has  long  been 
an  important  component  of  NIDRR's 
program.  Specific  research  priorities 
include; 

(1)  Identification  of  methods  to 
minimize  neurological  damage,  improve 
behavioral  outcomes,  and  enhance 
cognitive  abilities;  and 

(2)  Identification  of  effective 
collaborative  research  opportimities, 
including  those  using  data  generated  by 
the  model  systems. 

Research  on  Progressive  and 
Degenerative  Disease  Rehabilitation 

Research  to  maintain  and  restore 
function  and  independent  lifestyles  for 
individuals  with  multiple  sclerosis, 
arthritis,  and  neuromuscular  diseases  is 
a  key  element  of  medical  rehabilitation 
research.  Specific  research  priorities 
include: 

(1 }  Identification  and  evaluation  of 
methods  to  maintain  function  for 
persons  with  these  conditions; 

(2)  Identification  of  effective  health 
promotion  strategies; 

(3)  Evaluation  of  strategies  to 
minimize  the  impact  of  secondary 
conditions;  and 

(4)  Development  and  evaluation  of 
health  care  and  rehabilitation  medicine 
supports  to  facilitate  community 
integration  and  independent  living 
outcomes. 


Research  on  Birth  Anomalies  and 
Sequelae  of  Diseases  and  Injuries 

Medical  and  technological 
interventions  to  maintain  and  restore 
function  in  persons  with  cerebral  palsy, 
spina  bifida,  post-polio  syndrome,  and 
other  long-standing  conditions  are  an 
important  part  of  rehabilitation.  Specific 
research  priorities  include: 

(1)  Development  and  e\'aluation  of 
physical  therapy  techniques,  respiratory 
management  techniques,  exercise 
regimens,  and  other  rehabilitative 
interventions  aimed  at  maximizing 
functional  independence; 

(2)  Development  and  evaluation  of 
supports  to  facilitate  community 
integration  and  independent  living 
outcomes;  and 

(3)  Investigation  of  factors  that  lead  to 
disability  and  loss  of  full  participation 
in  society  following  disease  or  injur>'. 

Research  on  Secondary  Conditions 

Prevention  and  treatment  of 
secondary  conditions  are  critical  to 
preserving  health  and  containing  health 
care  costs  of  persons  with  disabilities. 
Specific  research  priorities  include: 

(1)  Development  of  clinical  guidelines 
to  identify  at-risk  individuals  and  to 
involve  consumers  in  regimens  to 
prevent  secondary  conditions; 

(2)  Identification  and  evaluation  of 
methods  of  p^e^■enting  and  treating 
secondary  conditions  across  impairment 
categories;  and 

(3)  Investigation  of  the  interaction 
among  secondary  conditions, 
impairments,  and  aging. 

Research  on  Emergent  Disabilities 

Explorations  of  the  impact  of 
disabilities  resulting  from  new  causes  or 
expanding  disability  definitions  will  be 
of  increasing  significance  to 
rehabilitation  medicine.  Emergent 
conditions  may  include  such  things  as 
environmental  illnesses,  repetitive 
motion  svndromes.  aiitoimmune 
deficiencies,  and  psychosocial  and 
behavioral  conditions  related  to  poverty 
and  violence.  Specific  research 
priorities  include: 

(1)  Identification  and  evaluation  of 
the  need  for  health  and  medical 
rehabilitation  services  to  address 
emerging  disability  conditions; 

(2)  Identification  and  evaluation  of 
effective  models  by  which  health  and 
medical  rehabilitation  providers  can 
meet  the  needs  of  persons  vdth 
emerging  disabilities;  and 

(3)  Development  of  models  to  predict 
future  emerging  disability  populations. 

Research  on  Aging  with  a  Disability 

Advances  in  acute  medical  care  for 
persons  with  disabilities  means  that,  as 
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the  population  ages,  many  disabled 
persons  will  live  longer  and  may 
develop  the  serious,  chronic  conditions 
common  to  many  aging  populations. 
Examples  of  these  chronic  conditions 
include  heart  disease.  diat)etes,  cancer, 
pulmonary  diseases,  arthritis,  and 
sensory  losses.  Specific  research 
priorities  include: 

(1)  Deterroination  of  the  implications 
of  aging  with  a  disability  on  access  to 
routine  health  care,  medical 
rehabilitation  services,  and  services  that 
support  community  integration; 

(2)  Investigation  of  the  impact  of  aging 
on  disabilities  and  the  impact  of  various 
disabilities  on  the  aging  process; 

(3)  Investigation  of  the  relationship 
between  age-related  disability  and 
employment;  and 

(4)  Analysis  of  the  effect  of  longer 
lifespan  on  the  durability  and 
effectiveness  of  previously 
demonstrated  interventions  and 
technologies. 

Research  on  Rehabilitation  Outcomes 

NIDRR's  prior  research  efforts  have 
developed  new  rehabilitation 
techniques  for  a  niunber  of  disability 
groupings  and  also  have  developed  and 
tested  comprehensive  model  systems, 
home  and  community-based  services, 
and  peer  services  to  improve 
rehabilitation  outcomes.  With  the 
renewed  emphasis  on  performance  and 
outcomes  and  with  increasing  economic 
constraints  generated  by  changes  in  the 
health  services  delivery  system, 
rehabilitation  medicine  needs  to 
document  the  impact  of  its  services. 
Speciiic  research  priorities  include; 

(1)  Expansion  of  outcomes  evaluation 
approaches,  beyond  short-term 
rehabilitation  studies,  to  include 
outpatient  and  long-term  follow-up 
information: 

(2)  Development  of  outcomes 
measures  that  include  measures  of 
environmental  barriers: 

(3)  Evaluation  of  methods  that 
translate  outcomes  findings  into  quality 
improvement  strategies: 

(4)  Analysis  of  barriers  and  incentives 
to  consistent  use  of  health  and  medical 
rehabilitation  outcomes  measures  in 
payer  and  consumer  choice  models;  and 

(5)  Refinement  of  measures  of 
rehabilitation  effectiveness. 

Research  on  Changes  in  the  Medical 
Rehabilitation  Industry 

The  medical  rehabilitation  industry  is 
luidergoing  an  unprecedented  level  of 
consolidation,  with  unknown 
consequences  for  access  and  flexibility. 
The  industry  has  undergone  significant 
changes  in  service  sites  with  the  move 
from  inpatient  to  post-acute,  outpatient. 


and  community-based  services. 
Outcomes  measurement  and  quality 
assurance  initiatives  are  increasingly 
used  in  evaluating  medical 
rehabilitation  services.  Specific  research 
priorities  include: 

(1)  Investigation  of  the  impact  of 
financing  and  other  market  forces  on  the 
medical  rehabilitation  industry, 
including  service  delivery  patterns  and 
treatment  modalities;  and 

(2)  Identification  and  evaluation  of 
the  impact  of  changes  at  the  medical 
rehabilitation  industry  level  on  access 
and  outcomes  for  persons  with 
disabilities. 

A  major  research  challenge  will  be  to 
integrate  research  on  the  efficacy  of 
interventions  to  improve  outcomes  with 
research  on  the  impact  of  changes  in  the 
health  care  delivery  system.  A  second 
overarching  objective  will  be  to  relate 
medical  rehabilitation  and  health  care 
research  to  other  changes,  including  the 
new  paradigm  of  disability,  the 
emerging  universe  of  disability,  and 
participatory  research  by  persons  with 
disabilities. 

Chapter  5:  Technology  for  Access  and 
Function 

"For  Americans  without  disabilities, 
technology  makes  things  easier.  For 
Americans  with  disabilities,  technology 
makes  things  possible"  (Mary  Pat 
Radabaugh,  1988). 

Overvieiv 

Technology  has  been  defined  as  the 
system  by  which  a  society  provides  its 
members  with  developments  from 
science  that  have  practical  use  in 
everyday  life.  Today,  technology  plays  a 
vital  role  in  the  lives  of  millions  of 
disabled  and  older  Americans.  Each 
day,  people  with  significant  disabilities 
use  the  products  of  two  generations  of 
research  in  rehabilitation  and 
biomedical  engineering  to  achieve  and 
maintain  maximum  physical  fimction, 
to  live  in  their  own  homes,  to  study  and 
learn,  to  attain  gainfiil  employment,  and 
to  participate  in  and  contribute  to 
society  in  meaningful  and  resourceful 
ways.  It  is  more  than  coincidence  that 
these  remarkable  advances  have 
occurred  during  the  period  in  which 
Federal  funds  have  supported  research, 
development,  and  training  in 
rehabilitation  engineering. 

In  plarming  the  future  of 
rehabilitation  engineering  research. 
NIDRR  and  its  constituents  in  the 
consumer,  service,  research,  and 
business  communities  will  continue  to 
identify  flexible  strategies  to  address 
emerging  issues  and  technologies,  to 
promote  widespread  use  of  research 
findings,  and  to  maximize  the  impact  of 


MIORR  programs  on  the  lives  of  persons 
with  disabilities.  NIDRR  is  particularly 
well  positioned  to  continue  its 
leadership  in  rehabilitation  engineering 
research,  since  NIDRR  locates 
rehabilitation  engineering  research  on  a 
continuum  that  includes  related 
medical,  clinic:al,  and  public  policy 
research;  vocational  rehabilitation  and 
independent  living  research;  research 
training  programs;  service  delivery 
infrastructure  projects:  and  extensive 
consumer  participation. 

The  Institute  supports  engineering 
research  on  technology  for  individuals 
and  on  systems  technology.  For 
example,  NIDRR  has  supported  hearing 
aid  and  wheelchair  research  on  the 
individual  level,  and 
telecommunications,  transportation,  and 
built  environment  research  at  the 
systems  or  public  technology  level. 
NIDRR  also  supports  research  on 
ergonomics  and  interface  problems 
related  to  the  compatibility  of  various 
technologies,  such  as  bearing  aids  and 
cellular  telephones. 

Technological  innovations  benefit 
disabled  persons  at  the  individual  level 
and  at  the  systems  level.  At  the 
individual  level,  assistive  technology 
enhances  function  and  at  the  systems,  or 
public  technology,  level  technology 
provides  access  that  enhances 
community  integration  and  equal 
opportunity.  Much  of  the  assistive 
technology  for  disabled  individuals  falls 
into  the  category  of  "orphan" 
technology  because  of  limited  markets; 
frequently  this  technology  is  developed, 
produced,  and  distributed  by  small 
businesses.  Often,  technology  on  the 
systems  level  involves  large  markets  and 
large  businesses.  Access  to  technology 
can  be  increased  by  incorporating 
principles  of  universal  design  into  the 
built  enviroiunent,  information 
technology  and  telecommunications, 
consumer  products,  and  transportation. 

Assistive  Technology  for  Individuals 

In  1990.  more  than  13.1  million 
Americans,  about  5  percent  of  the 
population,  were  using  assistive 
technology  devices  to  accommodate 
physical  impairments,  and  7.1  million 
persons,  nearly  3  percent  of  the 
population,  were  living  in  homes 
specially  adapted  to  acconunodate 
Impairments.  While  the  majority  of 
persons  who  use  assistive  technology 
are  elderly,  children  and  young  adults 
use  a  significant  proportion  of  the 
devices,  such  as  foot  braces,  artificial 
arms  or  hands,  adapted  typewriters  or 
computers,  and  leg  braces  (LaPlante, 
Hendershot,  &  Moss,  1992). 

Assistive  technology  includes  devices 
that  are  technologicadly  complex, 


.  involving  sophisticated  materials  and 
requiring  precise  operations — often 
referred  to  as  "high  tech" — and  those 
that  are  simple,  inexpensive,  and  made 
from  easily  available  materials — 
commonly  referred  to  as  "low  tech." 
Scientific  research  in  both  high  tech  and 
low  tech  areas  will  serve  the  consumer 
need  for  practical  items  that  are  readily 
available  and  easily  used.  Low-tech 
devices,  for  example,  are  widely  used  by 
older  persons  with  disabilities  to 
compensate  for  age-related  functional 
losses.  The  importance  of  the 
development  of  both  types  of  assistive 
technologies  is  found  in  the  words  of 
one  engineer  who  stated,  "It  is  not  high 
tech  or  low  tech  that  is  the  issue;  it  is 
the  right  tech."  NIDRR  research  must  be 
able  to  identify  the  most  appropriate 
technological  approach  for  a  given 
application,  and  continue  to  develop 
low  tech  as  well  as  high  tech  solutions. 
Given  the  current  trend  toward  more 
restrictive  utilization  of  health  care 
funds  in  both  public  and  private  sectors, 
rehabilitation  engineering  research  must 
justify  consumer  or  third  party  costs  in 
relation  to  the  benefits  generated  for 
consumers.  These  benefits  may  be  in  the 
form  of  long-term  cost  savings  and 
consumer  satisfaction.  Equally 
important,  rehabilitation  engineers  must 
develop  products  that  are.  in  addition  to 
being  safe  and  durable,  marketable  and 
affoi^able.  End-product  affordability  is 
important  not  only  in  meeting  consumer 
needs  but  also  in  creating  the  market 
demand  that  will  encourage 
manufacturers  to  enter  production. 

Systems  Technology:  Universal  Design 
and  Accessibility 

As  disabled  persons  enter  the 
mainstream  of  society,  the  range  of 
engineering  research  has  broadened  to 
encompass  medical  technology, 
technology  for  increased  function, 
technology  that  interfaces  between  the 
individual  and  mainstream  technology, 
and  finally,  public  and  systems 
technolog)'.  Key  concepts  of  universal 
design  are:  interchangeability, 
compatibility  of  components, 
modularity,  simplification,  and 
accommodation  of  a  broad  range  of 
human  performance  capabilities. 
Universal  design  principles  can  be 
applied  to  the  built  enviroiunent, 
information  techqplogy  and 
telecommunications,  transportation,  and 
consumer  products.  These  technological 
systems  are  basic  to  community 
integration,  education,  employment, 
health,  and  economic  development.  The 
application  of  universal  design 
principles  during  the  research  and 
development  stage  would  incorporate 
the  widest  range  of  human  performance 


into  technological  systems.  Universal 
design  applications  may  result  in  the 
avoidance  of  costly  retrofitting  of 
systems  in  use  and  possible  reduction  in 
need  for  orphan  products. 

Technology  Transfer 

The  Institute's  emphasis  on  applied 
research  challenges  NIDRR  and  its 
researchers  to  find  effective  ways  of 
ensuring  technology  transfer — transfer 
of  ideas,  designs,  prototypes,  or 
products — from  the  basic  to  the  applied 
research  environment,  to  the  market, 
and  to  other  research  endeavors.  Market 
size,  the  potential  for  manufacturability, 
intellectual  property  rights,  patents,  and 
regulatory  approval  are  considerations 
in  the  conceptualization  and  design 
phase  of  research  efforts.  NIDRR-funded 
Rehabilitation  Engineering  Research 
Centers  (RERCs)  consider  potential 
industry  partners  in  selecting  research 
projects  that  will  result  in  marketable 
products. 

Issues  of  orphan  technology  are  key  to 
the  process  of  technology  transfer,  with 
small  markets  that  have  limited  capital 
occasioning  the  need  for  subsidies, 
guaranteed  financing  for  purchases,  or 
other  incentives  for  producers.  Future 
technology  transfer  efforts  at  NIDRR  will 
explore  better  linkages  to  the  Small 
Business  limovative  Research  (SBIR) 
program,  a  government-wide  program 
intended  to  support  small  business 
innovative  research  that  results  in 
commercial  products  or  services  that 
benefit  the  public.  Innovativeness  and 
probability  of  commercial  success  are 
both  important  factors  in  SBIR  funding 
decisions. 

Building  a  Research  Agenda 

Futtire  rehabilitation  engineering 
research  agendas  must  incorporate 
several  crosscutting  issues,  including 
the  problem  of  small  markets  and  the 
need  for  reliable  outcomes  measures.  In 
addition,  research  must  continue  to  lead 
to  improvements  in  the  functional 
capacities  of  individuals  with  sensory, 
mobility,  manipulation,  and  cognitive 
impairments.  Telecommunications  and 
computer  access  offer  significant 
potential  to  improve  participation  of 
persons  with  disabilities  in  all  facets  of 
life.  Continuous  innovations  in  these 
areas  require  that  the  needs  of  persons 
with  various  disabilities  be  recognized 
and  accommodated.  Finally,  access  to 
the  built-enviroimient  remains  a  critical 
need  for  persons  with  disabilities,  and 
thus  requires  ongoing  research. 

The  purposes  of  NIDRR's  research  in 
the  area  of  technology  are  to; 

(1)  Develop  assistive  technology  that 
supports  persons  with  disabilities  to 


fimction  and  live  independently  and 
obtain  better  employment  outcomes; 

(2)  Develop  biomedical  engineering 
iimovations  to  improve  function  for 
persons  with  disabilities; 

(3)  Promote  the  concept  and 
application  of  universal  design; 

(4)  Remove  barriers  and  improve 
access  in  the  built  enviroiunent; 

(5)  Ensure  access  of  disabled  persons 
to  telecommunications  and  information 
technology,  including  through  the 
application  of  universal  design 
principles; 

(6)  Ensure  the  transfer  of 
technological  developments  to  other 
research  sectors,  to  production,  and  to 
the  marketplace; 

(7)  ldentif>'  business  incentives  for 
manufacturers  and  distributors: 

(8)  Identify'  the  best  methods  of 
making  technology  available  to  persons 
with  disabilities; 

(9)  Ensure  that  research  and 
development  at  both  the  personal  and 
systems  levels  lake  into  account  cultural 
relevance  for  diverse  ethnic  and 
geographic  populations; 

(10)  Develop  rehabilitation 
engineering  science,  including  a 
theoretical  framework  to  advance 
empirical  research;  and 

(11)  Raise  the  visibility  of  engineering 
and  technological  research  for  persons 
with  disabilities  as  a  means  of 
increasing  attention  to  these  research 
areas  in  national  science  and  technology 
policy. 

Future  Research  Priorities  for 
Technology 

NIDRR's  research  priorities  in 
engineering  and  technology  will  help 
improve  functional  outcomes  and  access 
to  systems  technology  in  the  areas  of 
sensory  fimction.  mobility, 
manipulation,  cognitive  function, 
infonnation  communication,  and  the 
built  environment.  The  priorities  also 
will  promote  business  involvement  and 
collaboration. 

Research  to  Improve  or  Substitute  for 
Sensory  Functioning 

Sensory  research  is  directed  toward 
the  problems  faced  by  individuals  who 
have  significant  visual,  hearing,  or 
communication  impairments.  These 
major  conditions  have  been  the  focus  of 
a  long  tradition  of  engineering  research 
emphasizing  both  expressive 
communication  and  the  receipt  of 
information.  Research  priorities  in  the 
area  of  sensor>'  functioning  will  focus 
on  enhancing  hearing,  addressing  visual 
impairments,  and  accommodating 
communication  disorders.  In  the  area  of 
hearing  impairments,  specific  research 
priorities  include: 
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(1)  Developmeni  and  evaluation  of 
hearing  aids  tliat  exploit  the  potential  of 
digital  technology  and  use  advanced 
signal  processing  techniques  to  enhance 
speech  intelligibility,  attain  a  better  fit. 
and  ensure  compatibility  with 
telecommunications  systems  and 
information  technology; 

(2)  Evaluation  of  the  application  of 
digital  processing  techniques  to 
assistive  listening  systems; 

(3)  Evaluation  of  modem  methods  of 
sound  recognition  in  alerting  devices; 
and 

(4)  Development  of  interfaces  for 
assessment  of  automatic  speech 
recognition  systems. 

In  the  area  of  visual  impairments, 
specific  research  priorities  include: 

(1)  Identification  and  evaluation  of 
methods  to  enhance  accessibility  of 
visual  displays; 

(2)  Development  and  evaluation  of 
graphical  user  interface  technologies  for 
various  document  and  graphic 
processing  systems;  and 

(3)  Improvement  of  signage  in  public 
fecilities. 

In  the  area  of  communication 
impairments,  specific  research  priorities 
include: 

(1)  Identification  and  evaluation  of 
technologies  to  enhance  the 
communication  abilities  of  persons  who 
are  deaf-blind;  and 

(2)  Assessment  of  the  capacity  of 
research  in  cognitive  science,  artificial 
intelligence,  biomechanics,  and  human 
and/or  computer  interaction  to  improve 
the  rate,  fluency,  and  use  of 
communication  aids. 

Research  to  Enhance  Mobility 

Mobility  research  is  directed  toward 
the  problems  associated  with  moving 
from  place  to  place.  Mobility  can  be 
enhanced  by  accessible  public 
transportation,  modified  privately 
owned  vehicles,  wheeled  mobility 
devices  such  as  wheelchairs,  orthoses 
and  prostheses,  and  barrier  removal.  In 
the  area  of  enhancing  mobility,  specific 
research  priorities  include: 

(1)  Development,  evaluation,  and 
commercialization  of  wheelchair 
designs  that  reduce  user  stress, 
repetitive  motion  injiu^,  and  other 
secondary  disabilities,  while  improving 
safety,  ease  of  maintenance,  and 
affordability; 

(2)  Revision  and  dissemination  of 
wheelchair  standards; 

(3)  Development  and  evaluation  of 
techniques  to  assist  consumers  and 
providers  in  selecting  and  fitting 
wheelchairs  and  wheelchair  seating 
systems; 

(4)  Identification  of  a  theoretical 
framework  of  gait  and  other  aspects  of 
ambulation; 


(5)  Development  and  evaluation  of 
advanced  prosthetic  and  orthotic 
devices,  as  well  as  footwear  and  other 
ambulation  devices; 

(6)  Development  and  evaluation  of 
methods  to  improve  person-device 
interfaces,  post-surgical  management 
and  fitting,  and  materials  used  in  bio- 
engineering  applications;  and 

(7)  Development  of  devices  to  assist 
with  ADLs  for  persons  with  disabilities 
and  their  caregivers. 

Research  to  Improve  Manipulation 
Ability 

The  manipulation  area  includes 
research  directed  toward  restoring 
functional  independence  for  persons 
with  limited  or  no  use  of  their  hands. 
This  encompasses  upper  extremity 
prosthetic  and  orthotic  de\aces,  and 
novel  methods  of  upper  extremity 
rehabilitation.  Issues  of  weight, 
durability,  and  reliability  remain 
challenges  in  this  field. 

Repetitive  motion  injury  is  emerging 
as  one  of  the  most  serious  problems 
among  workers.  While  there  have  been 
a  number  of  etgonomic  devices 
introduced  to  address  this  problem,  the 
incidence  of  this  condition  continues  to 
increase.  In  the  area  of  improvement  of 
manipulation,  specific  research 
priorities  include: 

(1)  Identification  of  methods  to 
improve  the  design  of,  and  achieve 
multifunctional  control  for.  hand  and/or 
arm  prosthetic  technology; 

(2)  Development  and  evaluation  of 
surgical  approaches  that  increase 
functionality; 

(3)  Development  of  assistive  devices 
to  address  manipulation  issues  for 
individuals  who  experience  serious 
weakness,  fatigue,  or  pain,  including 
that  attributable  to  progressive 
deterioration  of  function;  and 

(4J  Development  and  evaluation  of 
devices  and  techniques  to  minimize  the 
onset  of  repetitive  motion  injuries  and 
to  rehabilitate  those  with  the  condition. 

Research  on  Technology  To  Enhance 
Cognitive  Function 

Limitations  in  perception,  processing 
information,  organizing  thoughts, 
concentration,  memory,  and  decision- 
making may  result  from  a  range  of 
etiologies — including  mental 
retardation,  traumatic  brain  injury, 
stroke,  mental  illness,  dementia,  and 
others — and  may  constitute  substantial 
barriers  to  function  and  social 
integration.  These  barriers  can  be 
exacerbated  by  sophisticated  technology 
interfaces  that  require  memorizing 
sequences,  reading  or  interpreting 
information,  or  responding  to  complex 
auditory  or  visual  cues.  Conversely, 


technology  has  the  theoretical  potential 
to  simplify  many  daily  activities  and 
contribute  to  self-management  and 
independence. 

There  are  three  distinct  levels  of 
objectives  in  developing  technology  to 
meet  the  needs  of  persons  with 
limitations  in  cognitive  functioning.  The 
first  of  these  is  to  assure  that  new 
technologies  for  communication, 
environmental  control,  and  health 
maintenance,  for  example,  are 
accessible  to  those  with  cognitive 
limitations  and  do  not  exacerbate  their 
exclusion  from  mainstream  activities. 

A  second  objective  is  to  develop 
technologies  that  will  assist  persons 
with  cognitive  limitations  in  the 
performance  of  daily  activities. 
Reminders  and  cueing  devices,  trackers 
and  wandering  devices,  and  portable 
instructional  technologies  are  some  of 
the  approaches  that  enable  people  with 
cognitive  limitations  to  remember 
appointments  and  medications,  locate 
themselves  positionally.  follow  common 
instructions,  or  obtain  assistance. 

A  third  objective  that  challenges 
researchers  is  the  potential  to  develop 
technologies  that  can  enhance  or  restore 
some  cognitive  functions.  Automated 
systems  to  improve  memory  have  been 
developed  and  tested,  for  example.  As 
the  fields  of  cognitive  science  and 
neuroscience  create  a  better 
understanding  of  the  biology  of 
cognitive  functioning,  and  as  there  are 
concomitant  advances  in  artificial 
intelligence  and  expert  systems  and  in 
the  flexibility  of  microprocessors,  a  new 
research  frontier  may  emerge. 

Specific  priorities  in  the  area  of 
technology  to  address  cognitive 
limitations  include: 

(1 )  Assessment  of  the  state-of-the-art 
in  technology  and  its  applications  to 
address  cognitive  functioning; 

(2)  Assessment  of  consumer  need  and 
competencies  to  use  various  device 
features; 

(3)  Development  of  technologies  to 
improve  job  skills  and  to  improve 
employment  opportunities; 

(4)  Development  of  technologies  to 
maximize  independence  and  the  ability 
to  perform  ADLs  and  lADLs;  and 

(5)  Development  of  strategies  to 
ensure  that  new  technologies  for  the 
general  population  are  accessible  to 
persons  with  cognitive  limitations. 

Research  To  Improve  Accessibility  of 
Telecommunications  and  Information 
Technology 

Computerized  information  kiosks, 
public  Web  sites,  electronic  building 
directories,  transporiation  fare 
machines,  ATMs,  and  electronic  stores 
are  just  some  cinrent  examples  of 


rapidly  proliferating  systems  that  face 
people  living  in  the  modem  world.  To 
make  such  computerized  information 
systems  usable  by  persons  with  a  range 
of  disabilities,  NIDRR's  research 
priorities  will  include  development  and 
evaluation  of  techniques  to  assist 
persons  with  disabilities  in  successfully 
accessing  these  systems. 

The  information  technology  and 
telecommunications  industry:  trend 
away  from  standardized  operating 
systems  and  monolithic  applications 
and  toward  net-based  .syistems,  applets, 
and  object-oriented  structures  has 
significant  implications  for  accessibility 
for  some  persons  with  disabilities. 
Maintaining  access  to  the  Internet  and 
World  Wide  Web  is  also  a  formidable 
challenge  facing  individuals  with 
disabilities. 

Another  concern  in 
telecommunications  is  electromagnetic 
interference  from  the  rapidly 
proliferating  wireless  communication 
systems  (e.g..  beepers,  cellular 
telephones)  and  other  electronic  devices 
using  digital  circuitry  (e.g..  computers, 
fluorescent  light  controllers).  This 
interference  is  complicating  the  use  of 
assistive  listening  devices.  Moreover, 
interference  caused  by  the  overuse  of 
spectrum  is  presenting  problems  in  the 
use  of  FM  Assistive  Listening  systems. 

During  the  past  decade,  virtual  reality 
techniques,  originally  developed  by  the 
National  Aeronautics  and  Space 
Administration  (NASA)  and  the  military 
for  simulation  activities,  have  been 
applied  in  a  nimiber  of  other  fields 
including  architecture  and  health. 
Applications  can  be  found  in  telerobotic 
systems,  sign  language  recognition 
devices,  intelligent  home  systems,  and 
aids  for  persons  with  visual 
impairments.  There  has  been  some 
beginning  research  on  the  use  of  virtual 
realitv  as  an  evaluation  and  therapy 
tool.  ' 

Telecommunications  also  emerges  in 
other  important  areas  of  the  lives  of 
persons  with  disabihties.  In  a  managed 
care  approach  to  health  care, 
individuals  are  discharged  from  acute 
rehabilitation  hospitals  earlier  than  in 
the  past.  Because  of  the  decreased 
lengths  of  stay,  there  is  less  time  for 
consumers  to  leam  how  to  manage  their 
conditions.  One  promising  option  for 
ameliorating  these  effects  is 
telemedicine  or  "telerehabilitation." 
Telerehabilitation  may  allow  for 
distance  monitoring  of  chronic 
conditions  and  for  monitoring  consumer 
compliance  and  progress. 

In  the  area  of  improving  accessibility 
to  telecommunications  and  information 
technology,  specific  research  priorities 
include; 


(1)  Development  and  evaluation  of 
fine  motor  skill  manipulation  interfaces, 
telecommunication  interfaces,  and 
analog  to  digital  communication 
technologies; 

(2)  Identification  of  methods  to 
address  issues  of  accessibility  through 
Internet  communications; 

(3)  Development  and  evaluation  of 
methods  for  reducing  emerging  forms  of 
interference  that  affect  hearing  aids, 
telephones,  and  other  communication 
devices; 

(4)  Determination  of  the  efficacy  of 
virtual  reality  techniques  in  both 
rehabilitation  medicine  and  in 
applications  that  affect  the  daily  lives  of 
persons  with  disabilities:  and 

(5)  Identification  of  appropriate 
telecommunications  strategies  for  use  in 
distance  follow-up  to  rehabilitation 
treatment. 

Research  to  Improve  Access  to  the  Built 
Environment 

The  built  environment  includes 
public  and  private  buildings,  tools  and 
objects  of  daily  use,  and  roads  and 
vehicles,  any  of  which  can  be  accessible 
or  disabUng.  Architects,  industrial 
designers,  planners,  builders,  and 
engineers  are  among  the  professionals 
that  create  this  enviroiunent.  In  the  area 
of  access  to  the  built  environment, 
specific  research  priorities  include: 

(1)  Analysis  of  human  factors; 

(2)  Development  and  evaluation  of 
modular  design: 

(3)  Determination  of  the  best  methods 
of  disseminating  information  on 
universal  design; 

(4)  Development  and  evaluation  of 
compatible  interfaces:  and 

(5)  Development  and  promulgation  of. 
design  standards. 

Future  engineering  research  also  must 
recognize  the  changing  roles  of 
consumers,  whose  participation  in 
research  is  vital,  and  the  role  of  assistive 
technology  industries,  whose  technical 
capabilities  and  needs  for  product 
development  and  research  are  changing. 
Small  businesses,  the  engine  of  the 
orphan  technology  industry,  often 
cannot  support  the  sophisticated 
research  and  development  efforts 
necessary  to  bring  quality'  products  to 
market.  NIDRR's  research  can  identify 
public  policy  issues,  such  as  orphan 
technology  and  tax  credits,  to  foster 
small  business  investment  in  assistive 
technology  innovation.  Similarly. 
NIDRR  research  can  identify  public 
policy  and  business  issues  related  to 
mainstream  systems  and  public 
technology.  NIDRR  will  maintain  a 
research  capacity  that  provides  a 
continuing  stream  of  new  ideas,  and 


evidence  to  validate  those  ideas,  to 
stimulate  the  industry' 

Chapter  6:  Independent  Living  and 
Community  Integration 

"Whether  we  have  disabilities  or  not. 
we  will  never  fully  achieve  our  goals 
until  we  establish  a  culture  that  focuses 
the  full  force  of  science  and  democracv' 
on  the  systematic  empowemient  of 
every  peason  to  live  to  his  or  her  full 
potential"  Oustin  Dart,  Febmary  1998 
(edited)  ON  A  ROLL  RADIO.  Internet 
Web  site). 

Overview 

Independent  living  and  community 
integration  concepts  and  outcomes  are 
key  foci  of  NIDRR  research.  Central  to 
independent  living  is  the  recognition 
that  each  individual  has  a  right  to 
independence  that  comes  from 
exercising  maximal  control  over  his  or 
her  life,  based  on  an  ability  and 
opportunity  to  make  choices  in 
performing  everyday  activities.  These 
activities  include  managing  one's  own 
life:  participating  in  community  life: 
fulfilling  social  roles,  such  as  marriage, 
parenthood,  employment,  and 
citizenship:  sustaining  self- 
determination:  and  minimizing  physical 
or  psychological  dependence  on  others 
While  independent  living  emphasizes 
maximal  independence,  whatever  the 
setting,  it  is,  by  its  very  nature,  a 
concept  that  also  emphasizes 
participation,  especially  participation  in 
community  settings.  For  this  reason. 
NIDRR  will  integrate  its  research  agenda 
in  independent  living  and  community 
integration  to  encourage 
interdisciplinary  thinking  about  the 
interrelationship,  to  achieve  mors 
successful  outcomes  for  persons  with 
disabilities,  and  to  foster  the 
development  of  innovative  methods  to 
achieve  these  outcomes  and  to  measure 
the  achievements. 

Independent  Living  and  Community 
Integration  Concepts 

One  framework  for  formulating  this 
research  agenda  recognizes  that 
independent  living  has  been  used  to 
describe  a  philosophy,  a  movement,  and 
a  service  program.  At  a  philosophical 
level,  independent  living  addresses  the 
question  of  equity  in  the  right  to 
participate  in  society  and  share  in  the 
opportunities,  risks,  and  rewards 
available  to  all  citizens.  It  provides  a 
belief  system  to  a  generation  of  people 
with  disabilities.  The  new  paradigm  of 
disability  is  an  outgrowth  of  this 
philosophical  concept  of  equity, 
bringing  social  and  environmental 
elements  to  the  meaning  of  disability. 
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At  a  movement  level,  independent 
living  has  been  integral  to  the 
development  of  the  disability  rights 
movement.  This  movement  primarily 
has  used  a  civil  rights  approach  to 
demand  equal  access  for  persons  with 
disabilities,  leading  most  notably  to  the 
passage  of  the  Americans  with 
Disabihties  Act  (ADA)  in  1990.  These 
movement  activities  have  had  a 
significant  impact  on  disability  policy 
and  will  continue  to  be  examined  as 
part  of  NIDRR's  Disability  Studies 
funding. 

At  the  service  system  level,  more  than 
300  centers  for  independent  living 
receive  funding  under  the  Rehabilitation 
Act  and  these  centers  foster  and 
enhance  independent  living  for  persons 
with  disabilities.  In  addition,  both 
Federal  and  State  funds  support 
community-based  residences  for 
members  of  the  developmentally 
disabled  community  as  well  as  members 
of  other  disability  groups.  In  the  past 
NIDRR  has  supported  research  to 
develop  management  strategies  for  these 
centers. 

Community  integration  also  has 
conceptual,  movement,  and  service 
delivery  components.  As  a  concept,  it 
incorporates  ideas  of  both  place  and 
participation,  in  that  community 
integration  means  not  only  that  a  person 
is  physically  located  in  a  community  as 
opposed  to  an  institutional  setting,  but 
that  the  individual  participates  in 
community  activities.  Issues  of 
consumer  direction  and  control  also  are 
integral  to  concepts  of  community 
integration. 

As  a  movement,  community 
integration  had  a  primary  goal  of 
deinstitutionalization  of  persons  with 
mental  retardation  or  mental  illness  and 
has  succeeded  in  moving  many 
individuals  from  large  institutional 
settings  into  the  community.  The 
deinstitutionalization  movement  arose 
from  a  confluence  of  consiiroer 
advocacy,  judicial  decisions,  research 
efforts,  and  public  policy  reforms. 
During  the  last  30  years, 
deinstitutionalization  decreased  the 
ntmiber  of  individuals  with  mental 
retardation  and  mental  illness  residing 
in  state  institutions  by  more  than  75 
percent.  In  addition,  advocacy 
organizations  for  people  with  physical 
disabilities  have  implemented  the 
movement  aspects  of  community 
integration  in  their  demand  for 
community-based  supports  and 
services. 

At  the  service  system  level, 
commimity  integration  has  resulted  in 
development  or  expansion  of  a  range  of 
services  and  programs  designed  to 
support  individuals  with  disabilities  to 


live  in  their  communities.  For  instance, 
individuals  who  need  assistance  with 
ADLs,  such  as  bathing,  dressing,  or 
ambulation,  often  need  personal 
assistance  services  (PAS)  to  live 
independently  in  the  community.  In  the 
traditional  service  delivery  model,  long- 
term  care  agencies  supply  PAS  by 
providing  home  health  care  aides  to 
individuals.  These  aides  tend  to  work 
under  the  direction  of  professional 
health  care  providers  and  perform  a 
restricted  set  of  tasks  in  time  frames 
determined  by  the  agency.  A  support 
model,  however,  shifts  the  locus  of 
control  to  the  consumer,  who  is 
responsible  for  recruiting,  hiring, 
training,  supervising,  and  firing 
assistants. 

Expanding  the  Theoretical  Framework 

NIDRR  will  continue  the  development 
of  a  knowledge  base  about  the  meaning 
and  application  of  independent  living 
and  community  integration  concepts. 
This  theoretical  approach  will  address 
issues  of  inclusion,  bases  for 
participation,  and  ways  in  which 
persons  identify  their  communities. 
This  effort  will  be  interdisciplinary  in 
nature  and  will  draw  from  disciplines 
such  as  anthropology,  sociology,  social 
psychology,  history.  Disability  Studies, 
engineering,  and  medicine.  Each  of 
these  disciplines  has  offered  various 
interpretations  of  the  issues  at  the  core 
of  the  concept  of  community. 
Anthropologists  have  defined 
community  to  emphasize  a  shared 
culture  or  a  way  of  organizing  and 
giving  meaning  to  life  events. 
Sociologists  have  discussed  community 
as  an  organized  group  dealing  with 
common  issues  in  relation  to  other 
organized  groups  within  an 
environment.  Historians  have  defined 
community  as  a  web  of  relationships 
creating  a  social  order  within  a  political 
and  spatial  context  that  often  focuses  on 
issues  of  who  is  legitimately  a 
community  member.  In  the  world  of 
disability  and  rehabilitation,  community 
also  has  had  multiple  meanings.  In 
medical  rehabilitation,  return  to 
community  usually  refers  to  life  outside 
a  medical  facility,  typically  the 
community  in  which  an  individual 
resided  before  an  injury  or  illness.  In  the 
disability'  world,  community  sometimes 
means  the  community  of  those  living 
with  a  disability,  those  who  share 
experiences  or  identity. 

To  go  from  theory  to  practice  involves 
identifying  the  necessary  factors  for 
achieving  independence  within  a 
community  setting.  In  recent  years, 
there  has  been  a  shift  from  a  traditional 
service  delivery  model  to  a  model  that 
emphasizes  consumer  direction  and 


support.  As  a  consequence,  individuals 
with  disabilities  of  all  types  have  shifted 
from  a  dependence  on  agency  service 
providers  to  an  active  use  of 
community-based  supports.  In  the 
support  model,  consumer  choice, 
customization  of  needed  services,  and 
consumer  empowerment  are  of 
increased  importance  compared  to  the 
traditional  model  in  which  service 
agencies  emphasized  professional 
competence,  accountability,  and  quality 
control  by  service  providers,  and  the 
safety  of  clients.  Also,  in  the  support 
model,  persons  with  disabilities  are 
perceived  as  self-directed,  able,  and 
mainstre^med  as  opposed  to  being  seen 
as  helpless  and  objects  of  care  in  the 
traditional  model.  Implications  for 
research  focus  on  investigation  of  major 
physical  and  societal  environmental 
factors  including  physical  accessibility, 
societal  attitudes,  and  policies,  and 
availability  of  services,  supports,  and 
assistive  technology  that  facihtate  full 
participation. 

The  emphasis  on  social  and  policy 
barriers  iiiherent  in  the  new  disability 
paradigm  provides  an  incentive  to 
examine  the  extent  to  which  the  ADA 
has  contributed  to  independent  living 
and  community  integration.  The  ADA 
applies  a  civil  rights  model  in 
addressing  societal  policies  and 
practices  that  create  barriers  to  full 
participation  in  society.  If,  however,  the 
ADA  is  to  have  a  truly  transformative 
impact  on  American  society,  there  must 
be  a  vision  of  a  non-discriminatory 
society  against  which  progress  can  be 
measured.  At  present,  there  are  no  real 
benchmarks  by  which  to  assess  the 
ADA'S  impact.  Evaluations  tend  to  be  in 
terms  of  "cases"  handled,  complaints 
resolved,  lawsuits  won,  physic^ 
barriers  removed,  or  volumes  of 
information  assembled  rather  than  the 
extent  to  which  the  ADA  has  resulted  in 
greater  participation  in  society  by 
persons  with  disabilities. 

The  growing  realization  of  the 
importance  of  environmental  barriers  in 
disability  focuses  concern  on 
environmental  changes  that  have  the 
potential  to  impede  or  facilitate 
independent  living  and  community 
integration.  Perhaps  most  striking  are 
the  continuous  developments  in 
telecommunications  and  information 
technology.  Accessible  computers  and 
Internet  infrastructure  as  well  as 
universal  or  specialized  communication 
devices  afford  access  to  information  and 
interactions  among  persons  with 
disabilities,  their  families,  advocates, 
service  providers,  employers,  and 
others.  Careful  planning,  based  on 
research,  will  be  a  requirement  for 
ensuring  that  new  technologies  increase 


participation  rather  than  isolation  for 
persons  with  disabilities. 

Directions  of  Future  Research  on 
Independent  Living  and  Community 
Integration 

The  purposes  of  NIDRR's  research  in 
the  area  of  independent  living  and 
community  integration  are  to  facilitate 
participation  of  persons  with  disabilities 
in  society  by: 

(1)  Identifying  and  evaluating  factors 
or  domains  of  community  integration 
and  independent  living,  especially  those 
aspects  that  lead  to  full  participation  in 
society, 

(2)  Identifying  and  evaluating 
community  support  models  that 
promote  community  integration  and 
independent  living  outcomes  for 
individuals  with  all  types  of  disabilities 
and  from  a  full  range  of  cultural 
backgrounds; 

(3)  Providing  empirical  evidence  of 
the  impact  of  consumer  control  on 
outcomes  associated  with  community 
integration  and  independent  living; 

(4)  Assessing  the  impact  of 
environmental  factors  on  individual 
achievement  of  community  integration 
and  independent  living: 

(5)  Developing  and  disseminating 
training  on  independent  living  and 
community  integration  concepts  and 
methods  for  consumers,  families, 
service  providers,  and  advocates;  and 

(6)  Developing  and  evaluating 
management  tools  to  enable  centers  for 
independent  living  and  other 
community  programs  to  support 
independent  living  and  community 
integration. 

Future  Research  Priorities  in 
Independent  Living  and  Community 
Integration 

Research  will  analyze  the 
implications  of  shifting  from  services  to 
supports  for  the  individual,  and  develop 
an  in-depth  understanding  of  the  role  of 
supports  in  facilitating  community 
integration  and  independent  living. 

Research  on  Community  Integration/ 
Independent  Living  Concepts 

Both  personal  experience  and  certain 
academic  disciplines  provide  guidance 
for  understanding  community 
integration  and  independent  living. 
Development  of  an  integrated 
conceptual  framework  will  facilitate 
rigorous  research  on  how  to  use 
community  integration  and  independent 
living  concepts  to  improve  the  lives  of 
persons  with  disabilities.  Additionally, 
research  must  find  ways  to  measure 
these  outcomes  in  order  to  evaluate 
services  provided  to  persons  with 


disabilities.  Specific  research  priorities 
include: 

(1)  Review  of  relevant  scholarship  and 
creation  of  a  theoretical  framework  for 
the  study  of  community  integration  and 
independent  living  that  incorporate  the 
real  world  experiences  of  persons  with 
disabilities,  and  include  knowledge 
gained  from  Disability  Studies: 

(2)  Development  of  measures  that 
build  upon  the  conceptual  framework, 
and  that  can  be  applied  to  evaluation  of 
rehabilitation  interventions  intended  to 
increase  independence  and  integration: 
and 

(3)  Analysis  of  cultural  perspectives 
as  facilitators-obstacles  to  independent 
living  and  community  integration. 

Research  on  Implementation  of 
Community  Integration/Independent 
Living  Concepts 

The  independent  living  and 
community  integration  movements  have 
contributed  conceptual  standards  for 
evaluating  disability  and  medical 
rehabilitation  services  and  programs. 
Further  research  is  needed  on  how  to 
apply  these  standards  in  different  real- 
world  settings.  Currendy,  many 
programs  and  services  do  not  reflect 
these  concepts  and,  consequently,  often 
provide  services  that  do  not  incorporate 
consiuner  direction  or  allow  consumer 
choice.  Specific  research  priorities 
include: 

(1)  Identification  and  assessment  of 
models  of  service  delivery  that 
incorporate  concepts  of  independent 
living  and  community  integration  and 
reflect  understanding  of  the  importance 
of  environmental  barriers;  and 

(2)  Development  and  dissemination  of 
training  materials  on  independent  living 
and  community  integration  concepts  for 
consumers,  families,  service  providers, 
and  advocates. 

Research  on  Measures  of  Independence 
and  Community  Integration 

To  evaluate  how  programs  and 
services  contribute  to  the  outcomes  of 
independence  and  community 
integration,  researchers,  policymakers, 
and  consumers  must  have  adequate 
measures  of  these  outcomes.  As 
discussed  elsewhere  in  this  plan,  NIDRR 
is  placing  special  emphasis  on 
development  of  measures  of  the 
interrelationship  between  the  individual 
and  the  environment.  Concepts  of 
independent  living  and  community 
integration  are  integral  to  that  process. 
Specific  research  priorities  include: 

(1]  Development  of  measures  of 
independence  and  community 
integration  that  are  consumer  sensitive 
and  that  measure  the  impact  of  the 


environment  and  accommodation  on 
these  outcomes;  and 

(2)  Evaluation  of  strategies  to  promote 
independence,  inclusion,  and 
participation. 

Research  on  Physical  Inclusion 

Housing,  transportation, 
communication,  and  architectural 
barriers  limit  the  physical  inclusion  of 
persons  with  disabilities.  Lack  of 
funding  also  affects  access  to  these 
necessary  community  supports  and 
funding  constantly  changes  because  of 
policy  decisions  at  the  Federal  and  State 
levels.  Specific  research  priorities  on 
physical  inclusion  include: 

(1)  Identification  and  evaluation  of 
models  that  facilitate  physical 
inclusion,  including  the  development 
and  evaluation  of  supported  housing 
and  transportation  models  that  are 
consistent  with  consumer  choice:  and 

(2)  Investigation  of  the  impact  of 
managed  care  on  access  to  services  and 
equipment  that  provide  support  for 
physical  inclusion. 

Research  on  the  Impact  of  the  ADA 

The  impact  that  the  ADA  has  had  or 
will  have  on  participation  in  society' 
currently  is  unknown.  It  is  important  to 
identif>'  the  obstacles  to  optimal 
achievement  of  the  goals  of  the  ADA. 
Specific  research  priorities  include: 

(1)  Evaluation  of  the  impact  of  the 
ADA  on  community  participation  of 
persons  with  disabilities  and  on  the 
achievement  of  independent  living  and 
community  integration  outcomes; 

(2)  Examination  of  questions  of 
accessible  infrastructure,  employment 
patterns,  civic  participation, 
recreational  activities,  societal  altitudes, 
and  policies  to  determine  what  post- 
ADA  policy  initiatives  may  be  required 
to  attain  full  participation  by  persons 
urith  disabilities:  and 

3.  Analysis  of  the  extent  to  whicJi  the 
ADA  has  affected  other  public  pohcy 
initiatives. 

Research  on  the  Impact  of 
Technological  limovation 

While  the  potential  benefits  of 
technological  innovations  are  often 
assiunod.  there  also  are  potential  issues 
about  accessibility,  equity,  and 
application  of  communications 
technology  and  how  these  issues  affect 
independent  living  and  community 
integration.  Specific  research  priorities 
include: 

(1]  Assessment  of  the  impact  of 
applications  of  telecommunications 
innovations  on  independent  living  and 
community  integration  outcomes: 

(2)  Identification  of  barriers  to 
participation  in  the  community. 
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including  those  resulting  from 
inequitable  distribution  of  technology  or 
reduction  of  interpersonal  contact:  and 

(3)  Exploration  of  potential  innovative 
applications  of  telecommunications  and 
information  technologies  to  expand 
opportunities  for  informed  choice, 
independence,  communication,  and 
participation. 

Research  on  Increasing  Personal 
Development  and  Adaptation 

NIDRR  previously  has  funded 
personal  skills  development  training  to 
assist  people  with  disabilities  in  living 
in  the  community.  This  training 
includes  skills  related  to  behavior 
management,  communication,  and 
productive  work.  In  the  area  of  behavior 
management  for  people  with  mental 
retardation  and  mental  illness,  strategies 
have  focused  on  minimizing 
"challenging  behaviors."  Specific 
research  priorities  include: 

(1)  Identification  of  strategies  that 
promote  development  of  self-advocacy 
skills,  including  social  and 
communication  tools,  to  assist  people 
with  disabilities  in  living  in  community 
settings: 

(2)  Analysis  of  the  influences  of 
environmental  factors  in  developing 
positive  behavioral  support  models; 

(3)  Development  of  cost-effective 
techniques  to  foster  the  capacity  of 
providers,  educators,  and  families  to 
prevent  or  respond  to  challenging 
behavior: 

(4)  Assessment  of  the  potential  role  of 
technology  in  promoting  personal 
development  and  adaptation  in 
communitv  settings:  and 

(5)  Development  of  strategies  and 
tools  to  improve  consumer  choice  and 
decision-making  about  assistive 
technology  and  to  assess  its 
performance. 

Research  on  Personal  Assistance 
Services 

It  is  important  to  test  hypotheses 
about  the  role  of  personal  assistance 
services  (PAS)  in  promoting  community 
integration,  return  to  work,  and  health 
maintenance,  and  the  impact  of 
personal  assistance  services  on  the  use 
of  health  care  and  Institutionalization 
dollars.  The  relative  value  of  different 
PAS  systems  for  disabled  individuals  of 
varying  ages,  disability  types,  ethnic 
groups,  and  personal  independence 
goals  is  unknown.  Although  research 
has  demonstrated  the  impact  of 
consumer-directed  PAS  models  on 
consumer  satisfaction,  the  relationship 
of  satisfaction  to  quality  of  life  and  other 
outcomes  meastues  needs  further 
explication.  Specific  research  priorities 
for  this  area  include: 


(1)  Evaluation  of  the  quality-of-life 
and  cost-effectiveness  outcomes  of 
consumer-directed  services: 

(2)  Analysis  of  the  impact  of  PAS  on 
participation  in  employment;  and 

(3)  Evaluation  of  the  impact  of 
assistive  technology  on  the  need  for  and 
use  of  personal  assistance  services. 

Research  on  Social  Roles 

Public  policy  research  is  needed  to 
examine  how  rules  and  regulations  of 
public  programs  affect  achievement  of 
desired  roles  by  people  with  disabilities. 
Marriage,  parenthood,  and  employment 
are  among  the  social  roles  that  are  often 
discouraged  by  legislation,  regulations, 
policies,  and  practices.  Specific  research 
priorities  include: 

(1)  Investigation  and  documentation 
of  the  ways  in  which  Federal.  State,  and 
local  legislation,  regulations,  policies, 
and  practices  impact  on  social  role 
performance  of  persons  with 
disabilities:  and 

(2)  Identification  and  evaluation  of 
tools  to  assist  persons  with  disabilities 
in  fulfilling  their  social  roles. 

Research  on  Social  Integration  and  Self- 
Determination 

The  abilities  to  form  mutually 
rewarding  and  non-exploitative 
friendships,  to  recognize  and  express 
personal  preferences,  to  evaluate 
options  and  make  decisions,  to  advocate 
for  oneself,  and  to  adapt  to  changes  in 
circumstances  are  attributes  that 
contribute  significantly  to  independent 
living  and  community  integration. 
Specific  research  priorities  include: 

(1)  Identification  and  evaluation  of 
service  delivery  models  that  incorporate 
individual  choice  and  consumer  control 
into  strategies  for  achieving  social 
integration  and  self-determination: 

(2)  Development  of  measures  to 
evaluate  independent  living  and 
community  integration  in  terms  of 
inclusion,  social  integration,  and  self- 
determination;  and 

(3)  Assessment  of  the  prevalence  of 
abuse  and  violence  in  community 
settings,  and  development  of  strategies 
to  minimize  their  occurrences. 

Research  on  Management  Tools  for 
Centers  for  Independent  Living  and 
Community-Based  Residential  Programs 

NIDRR  previously  has  funded 
research  on  effective  management 
strategies  for  centers  for  independent 
living,  as  well  as  research  on 
community  residential  living  for 
individuals  with  mental  retardation  and 
long-term  mental  illness.  Continued 
research  in  these  areas  will  evaluate  the 
effectiveness  of  current  systems  and 
address  the  challenges  to  these 


programs  in  their  expanding  roles. 
Specific  research  priorities  include: 

(1)  Development  of  strategies  for 
centers  for  independent  living  to 
succeed  in  their  roles  with  State 
rehabilitation  agencies,  and  other 
agencies  and  groups  concerned  with 
independent  living: 

(2)  Development  and  evaluation  of 
strategies  for  centers  for  independent 
living  and  community-based  residential 
programs  to  design  and  adapt  programs 
that  address  the  changing  nature  of  the 
disability  population; 

(3)  Development  and  evaluation  of 
strategies  for  centers  for  independent 
living  to  respond  to  increased  emphasis 
on  ADA  issues,  such  as  accommodation, 
accessibility,  and  universal  design;  and 

(4|  Investigation  of  applications  of 
new  information  technologies  in 
management  of  centers  for  independent 
living  and  community-based  residential 
programs. 

Research  to  facilitate  community 
integration  and  independent  living  will 
focus  on  strategies  to  make 
communities,  social  systems,  public 
policies,  and  the  built  environment 
more  accessible  to  persons  with 
disabilities  and  more  supportive  of  their 
independence  and  participation.  In  the 
new  paradigm  scenario,  the  emphasis 
will  be  on  supports  rather  than  services, 
the  managers  of  support  systems 
increasingly  will  be  persons  with 
disabilities  themselves,  and  services 
originally  designed  for  application  in 
institutions  will  be  adapted  for  use  in 
the  general  community. 

Chapter  7:  Associated  Disability 
Research  Areas 

1  make  no  claim,  as  other  people  with 
a  disability  might,  that  the  essence  of 
what  I  experience  is  inherently 
uncommunicable  to  the  able-bodied 
world.  I  do  not  believe  that  there  is 
anything  in  the  nature  of  having  a 
disease  or  disability  that  makes  it 
unsharable  or  even  untellable.  (Irving 
Zola,  1935-1994) 

Several  important  issue  areas  cut 
across  the  four  research  areas — 
Employment,  Health  and  Function, 
Technology  for  Access  and  Function, 
and  Independent  Living  and 
Community  Integration — described 
earlier  in  this  section.  Disability 
statistics,  disability  outcomes  measures. 
Disability  Studies,  Rehabilitation 
Science,  and  disability  policy  research 
all  are  integral  to  successful  completion 
of  a  comprehensive  agenda  in  disabilit>' 
and  rehabilitation  research.  NIDRR  will 
fund  research  efforts  in  each  of  these 
areas  during  the  next  five  years  to 
enhance  NIDRR's  overall  research 
program  and  contribute  to  NIDRR's 


achieving  its  goal  of  helping  people 
with  disabilities  attain  maximal 
independence.  Priorities  for  each 
research  area  are  discussed  in  this 
chapter. 

Disability  Statistics 

NIDRR  has  several  purposes  in 
advancing  work  in  disability  statistics. 
First,  it  is  important  to  maximize  the 
usefulness  of  data  currently  collected  in 
reliable  national  data  sets.  Second,  it  is 
important  to  encourage  the  creation  and 
analysis  of  research  databases,  including 
meta-analyses  focused  on  problems 
such  as  employment  rates  or  utilization 
of  health  care  or  social  services.  Third, 
NIDRR  seeks  to  understand  the 
composition  of  a  possible  emerging 
universe  of  disability  created  by  new 
disabilities  or  socioeconomic  variations 
in  the  distribution  of  existing 
disabilities.  These  changing  areas  have 
implications  for  both  public  health  and 
rehabilitation.  Fourth,  NIDRR  wants  to 
assist  in  providing  input  to  the 
formulation  of  national  disability 
statistics  policy,  including  the 
incorporation  of  measures  relevant  to 
the  new  paradigm  of  disability  Finally. 
NIDRR  recognizes  the  need  for  surveys 
to  be  conducted  in  accessible  formats, 
and  for  disability  demographic  and 
statistical  data  to  be  readily  available  to 
a  wide  range  of  audiences. 

Data  about  the  incidence,  prevalence, 
and  distribution  of  disability,  and  the 
characteristics  and  experiences  of 
disabled  persons,  are  critical  to 
plaiming  research  and  services, 
evaluating  programs,  and  formulating 
public  policy.  These  data  may  be 
generated  by  diverse  sources  such  as 
national  population  surveys,  program 
data  collection  on  participants,  and 
researcher-compiled  data  sets  relevant 
to  specific  research  areas.  Other,  less 
prominent  sources  include  Stale  and 
local  surveys,  advocacy  organization 
data,  and  market  research  data. 

Existing  data  resources  are  of  varying 
degrees  of  completeness  and  quality, 
and  are  not  sufficiently  comprehensive 
in  scope  or  perspective.  None  takes  into 
account  the  new  paradigm  of  disabiUty 
that  examines  the  interaction  between 
the  individual  and  the  enviromnent, 
and  requires  measures  of  environmental 
as  well  as  individual  factors  that 
contribute  to  disability.  NIDRR  has 
taken  a  lead  role  in  elucidating  the 
connection  between  impairment  and  the 
supports  or  limitations  imposed  by  the 
built  and  social  environments.  NIDRR 
will  initiate  the  process  of  developing 
new  survey  measures  to  define 
disability  accurately  and  reliably  in  the 
context  of  both  individual  and 
enviroimiental  factors. 


Research  Priorities  for  Disability 
Statistics 

NIDRR  will  continue  to  support  the 
secondary  analysis  of  major  national 
data  sets,  especially  the  Disability 
Supplement  to  the  National  Health 
Interview  Sun-ey.  identifying 
information  and  connections  not 
considered  by  the  survey  sponsors. 
NIDRR's  other  focus  will  be  the 
refinement  of  the  disability  data  effort  to 
refiect  new  paradigm  concepts.  Specific 
research  priorities  include: 

(1)  The  elucidation  of  salient  issues  or 
the  stimulation  of  further  research 
questions  through  meta-analyses; 

(2)  Development  and  evaluation  of 
state-of-the  art  measurement  tools  that 
will  assess  the  complex  interactions 
between  impairment  and  environment: 

(3)  Development  and  evaluation  of 
strategies  lo  ensure  that  disability 
statistics  accurately  capture  information 
on  underrepre.sented  minorities  and 
emergent  disabilities: 

(4)  Development  and  evaluation  of 
methods  for  ensuring  the  dissemination 
of  disability  statistical  data  lo  diverse 
audiences:  and 

(5)  Development  and  testing  of 
accessible  siuTfey  instruments  and 
protocols. 

Rehabilitation  Outcomes  Measures 
The  importance  of  demonstrating 
outcomes  across  service  settings, 
programs,  and  research  efforts  cannot  be 
overemphasized,  given  resource 
allocation  issues  and  concerns  about 
value  that  operate  at  every  level  of  our 
society.  Demonstrating  outcomes  is  an 
integral  part  of  NIDRR's  research  agenda 
now  and  in  the  future.  For  purposes  of 
discussion,  several  categories  of 
outcomes  measures  are  presented.  In 
practice,  however,  these  measures  may 
not  be  mutually  exclusive. 

One  area  in  which  significant  prior 
work  on  outcomes  measures  has 
occurred  is  medical  rehabilitation.  A 
number  of  measures  have  been 
developed  and  integrated  into  service 
delivery  and  research  settings.  Examples 
of  these  measures  include  impairment 
specific  measures  such  as  the  NIH 
Stroke  Scale,  disability  measures  like 
the  Functional  Independence  Measure 
(FIM).  and  measures  of  handicap  such 
as  the  &aig  Hospital  Assessment  and 
Reporting  Technique  (CHART).  Many  of 
these  measures,  however,  have  been 
validated  narrowly  and  are  not 
applicable  across  disability  groups. 
Some  were  developed  for  hospital 
settings  and  require  revision  for  use  in 
post-acute  programs  or  in  community 
settings. 

The  new  focus  on  long-term  outcomes 
requires  measures  that  can  document 


changes  over  time.  Use  of  an  outcomes- 
based  approach  also  has  ramifications 
for  sample<lesign.  in  terms  of 
identif)'ing  homogeneous  groups  of 
consumers  for  comparison  and  using 
effective  risk-adjustment  methodologies. 
New  managed  care  approaches  have 
resulted  in  demands  by  people  with 
disabilities  for  outcomes  monitoring  to 
ensure  that  quality  care  standards  are 
met.  This  concern  for  measurable 
outcomes  based  on  quality  standards 
also  is  evident  in  the  payer  communit> . 
which  has  raised  questions  about 
evidence  of  the  efficacy  of  treatments. 

Consumers  have  expressed  particular 
concern  about  quality  assurance  in  the 
area  of  assistive  technology.  NIDRR  will 
support  investigations  to  identify  and 
develop  evaluation  methodologies  and 
outcomes  measurement  models  for 
consumer  assessments  of  assistive 
devices. 

Expanding  the  focus  of  outcomes 
research  to  incorporate  measures  of 
environment  and  accommodation  is 
critical  to  continued  implementation  of 
a  new  paradigm  of  disability.  At  the 
present  time,  our  ability  to  describe  the 
interaction  of  individual  and 
environment  is  limited  by  a  lack  of 
validated  measures.  A  number  of 
conceptual  and  methodological    - 
concerns  must  be  addressed  in 
developing  such  measures.  Of  particular 
relevance  is  how  best  lo  account  for  the 
impact  of  numerous  \'ariables.  including 
environmental  factors,  that  impinge  on 
long-term  outcomes. 

Independence  and  community 
integration  have  been  identified  as 
overarching  NIDRR  goals,  and  NIDRR's 
research  initiatives  relate  directly  to 
supporting  achievement  of  these  goals. 
/Vs  indicated  earlier,  some  measures  of 
community  integration  are  already  in 
use.  including  CHART  and  the 
Community  Integration  Questionnaire 
iCIQ).  These  measures,  developed  for 
specific  populations,  are  examples  of 
tools  that  might  be  refined  to  monitor 
and  compare  progress  toward  the  goals 
of  independence  and  community 
integration. 

Distinctly  related  to  functionally 
oriented  medical  outcomes  measures  are 
measures  of  qualit>'  of  life.  These 
measures  are  conceptually  linked  to 
individual  values  about  living  with 
disability  and  include  the  impact  of 
rehabilitation  and  environmental 
barriers.  A  particular  challenge  in 
developing  these  measures  is  the 
qualitative  nature  of  individual 
valuation  of  life  quality  and  the 
difficulty  of  constructing  ways  of 
comparing  individual  perceptions. 
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Research  Priorities  for  Rehabilitation 
Outcomes  Measures 

MIDRR  will  support  research  and 
developmenf  activities  that  increase  the 
availability  of  measures  across  the  areas 
discussed  in  this  section.  Specific 
research  priorities  include: 

(1)  Refinement  of  measures  of  medical 
rehabilitation  effectiveness  to 
incorporate  environmental  factors  in  the 
assessment  of  function: 

(2)  Development  and  evaluation  of 
measures  of  independence,  community 
integration,  and  quality  of  life, 
especially  measures  that  incorporate  the 
perspectives  of  persons  with  disability: 
and 

(3)  Development  of  measures  for  use 
in  outpatient  and  community-based 
settings,  ensuring  the  applicability  of 
these  measures  to  all  disability 
populations. 

Disability  Studies 

The  field  of  disability  and 
rehabilitation  research  has  not  reached 
a  general  consensus  on  the  meaning  of 
the  term  "Disability  Studies."  NIDRR 
uses  the  term  generally  to  refer  to  the 
holistic  study  of  the-  phenomenon  of 
disability  through  a  multidisciplinary 
approach.  This  approach  emphasizes 
the  perspectives  of  persons  with 
disabilities  and  regards  personal 
experience  as  valuable  data.  The  lOM, 
in  Enabling  America,  describes 
Disability  Studies  as  "the  examination 
of  people.with  disabling  conditions  and 
cultural  response  to  them  through  a 
variety  of  lenses,  including  *   *   ■ 
economics,  political  science,  religion. 
law,  history,  architecture,  urban 
plaiming.  literature  *   *   '"(Brandt  (I 
Pope,  1997.  p.  289).  NIDRR  believes  that 
Disability  Studies  is  a  natural 
complement  to  the  new  paradigm, 
emphasizing  study  of  the  complex 
relationship  between  various  aspects  of 
disability  and  society,  and  will  enhance 
the  methodologies  and  knowledge  base 
of  each  involved  scientific  discipline. 

In  this  respect,  the  content  of 
Disability  Studies  is  not  tmlike  that  of 
other  area  studies,  such  as  Women's 
Studies.  African -American  Studies,  or 
geographic,  regional,  or  ethnic  studies 
(e.g..  Middle  Eastern  Studies  or  Islamic 
Studies).  All  of  these  areas  of  study 
require  the  convergence  of  theory, 
technique,  and  methodology  from  a 
range  of  disciplines  to  develop  an 
enhanced  understanding  of  a  complex 
phenomenon. 

An  important  purpose  in  the 
development  of  any  area  study  is  to 
assure  that  the  perspective  of  the  group 
under  study  is  reflected  in  the 
methodology  and  body  of  core 


knowledge,  and  that  individuals  from 
the  group  have  the  opportunity  to 
participate  in  the  development  and 
promulgation  of  the  methodologies  and 
the  curricula.  This  also  can  be  expected 
to  lead  to  an  impact  on  core  disciplines, 
specifically  an  impact  that  requires 
development  of  theories  and  hypotheses 
that  do  not  ignore  the  subject 
population.  For  example,  Women's 
Studies  has  influenced  the  development 
and  legitimation  of  studies  of  the 
sociology  of  gender.  Economists 
analyzing  poverty  now  mtist  consider 
the  partioilar  causes  and  effects  of 
poverty  among  women  and  in  ethnic 
groups,  largely  due  to  the  attention  and 
legitimation  of  these  subjects  by  the 
"area  studies"  efforts. 

NIDRR  has  three  basic  purposes  for 
supporting  a  program  of  Disability 
Studies.  First,  disability  and 
rehabilitation  research  needs  a  body  of 
knowledge  that  is  comprehensive  and 
holistic,  reflecting  a  range  of  disability 
perspectives,  and  it  needs  a  larger  cadre 
of  researchers  and  policymakers  familiar 
with  that  knowledge  base.  Second,  the 
field  of  disability  and  rehabilitation 
research  needs  to  develop 
methodologies  and  influence  the 
theories  and  practices  of  a  range  of 
disciplines  to  ensure  their  constructive 
attention  to  the  issues  related  to 
disabilit>',  thereby  enhancing  the 
scientific  endeavor.  Third,  consistent 
with  the  goals  of  the  Rehabilitation  Act, 
as  amended,  especially  its  principles  of 
inclusion,  integration,  and 
independence.  NIDRR  believes  it  is 
essential  to  reflect  the  perspectives  of 
individuals  with  disabilities  in  studies 
of  disability.  NIDRR  also  believes  it  is 
important  to  afford  increased 
opportunity  for  individuals  with 
disabilities  to  participate  in  the 
development  of  curricula  and 
methodologies  to  study  the 
phenomenon  of  disability. 

Research  Priorities  for  Disability  Studies 

Specific  research  priorities  for 
Disability  Studies  include: 

(1)  Development  of  a  theoretical 
framework  for  conducting  Disability 
Studies  and  strategies  for  teaching 
Disability  Studies  at  various  academic 
and  non-academic  levels; 

(2)  Compilation  of  information  about 
the  many  forms  of  extant  Disability 
Studies,  including  academic  levels, 
disciplines  involved,  course  content, 
resources,  and  students:  and 

(3)  Exploration  of  the  feasibility  of 
developing  non-academic  courses  in 
Disability  Studies  that  will  facilitate  the 
study  of  the  experience,  history,  and 
culture  of  disability  in  community- 
based  settings. 


Rehabilitation  Science 

Permeating  NIDRR's  research  agenda 
will  be  an  awareness  of  opportunities  to 
construct  and  test  a  theoretical 
framework  for  rehabilitation  science.  As 
defined  in  the  1997  lOM  report. 
Enabling  America,  rehabilitation  science 
is  a  study  of  function,  focusing  on  the 
processes  by  which  disability  develops, 
and  the  factors  influencing  these 
processes.  The  goals  of  Rehabilitation 
Science  are  to  contribute  to  better 
treatment  and  technology  for  persons 
with  disabilities.  Rehabilitation  Science 
focuses  un  factors  that  lead  to 
transitions  along  a  continuum  from 
underlying  pathology  to  functional  and 
environmental  limitations  to  functional 
independence  and  participation.  These 
factors  include  impairment,  functional 
limitation,  and  disability.  In  addition, 
rehabilitation  science  analyzes  physical, 
behavioral,  environmental,  and  societal 
factors  that  affect  movement  along  the 
continuum  (Brandt  8t  Pope,  1997).  The 
field  of  rehabilitation  has  produced  a 
body  of  empirical  evidence  regarding 
function  and  interventions  to  improve 
function.  The  next  challenge  is  to  use 
this  evidence  to  produce  a  body  of 
scientific  and  engineering  theory  that 
can  be  used  to  develop  innovative  and 
improved  techiuques  of  functional 
restoration. 

Research  Priorities  for  Rehabilitation 
Science 

Specific  research  priorities  for 
Rehabilitation  Science  include: 

(1)  Further  elucidation  of  the 
enabling-disabling  process:  and 

(2)  Exploration  of  the  development 
and  application  of  a  theoretical 
framework  for  Rehabilitation  Science. 

Disability  Policy 

Public  disability  policy  broadly 
defines  the  participation  of  disabled 
persons  in  the  general  benefits  that 
society  provides  to  all  citizens,  as  well 
as  the  parameters  of  disability-specific 
benefits.  Public  policy  has  more 
significance  for  people  with  disabilities 
and  their  families  than  for  many 
segments  of  the  population.  This 
differential  impact  stems,  in  part,  from 
the  fact  that  people  with  disabilities 
must  interhce  with  so  many  different 
components  of  public  policy  systems, 
many  of  which  are  conflicting  or 
inconsistent,  such  as  employment  goals 
and  requirements  for  income  assistance 
programs.  The  larger  pubUc  policy 
context  for  disability  and  rehabilitation 
research  reflects  interlinking  service 
delivery  systems  in  which  changes  in 
one  system  often  have  substantial 
impact  on  others.  The  dilemma  for 
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disability  and  rehabilitation  policy  is 
that  the  various  systems  are  not 
mutually  reinforcing. 

The  lack  of  mutual  reinforcement 
stems  from  four  factors.  First,  policy 
goals  may  be,  to  some  degree,  mutually 
exclusive:  that  is,  policies  designed  to 
emphasize  one  goal  may  be 
implemented  only  at  the  expense  of 
other  goals.  Second,  different  policies 
are  governed  by  different  and 
conflicting  assumptions  about  disability 
and  the  role  of  people  with  disabilities 
in  American  society.  Third,  some 
service  systems  lack  integration  with 
other  systems  and  programs  needed  to 
promote  continuity  between  different 
parts  of  people's  lives.  Fourth,  disability' 
largely  has  been  ignored  in  national 
science  and  technology  policy.  Thus, 
underlying  conflicts  may  exist  and 
result  in  unintended  disincentives  to 
work  and  to  attainment  of 
independence. 

At  the  systems  and  societal  levels,  the 
potential  impact  of  policy  initiatives  on 
persons  with  disabilities  may  be  even 
more  significant,  although  more  likely 
to  go  unrecognized.  The  impact  of 
telecommunications,  the  built 
environment,  health  care,  and  labor 
market  policies  has  been  discussed  in 
this  Plan. 

Research  Priorities  for  Disability  Policy 

Disability  policy  research  should 
examine  issues  that  are  national  in 
scope  and  that  represent  intersections  of 
public  interest.  Such  research  should 
use  national  data  sets,  where  possible, 
to  determine  the  impacts  of  policy 
decisions  on  persons  with  disabilities. 
Specific  research  priorities  include  but 
are  not  limited  to: 

( 1 )  Analysis  of  how  the  bundling  of 
income  supports  with  other  benefits, 
including  health  insurance  and  other  in- 
kind  assistance  such  as  housing 
subsidies  or  food  stamps,  affects 
individual  decisions  to  seek  or  continue 
employment: 

(2)  Evaluation  of  the  impact  of 
changing  social  policies  toward 
parenting,  personal  assistance  services, 
lax  deductions,  and  education,  among 
other  factors,  on  the  lives  of  persons 
with  disabilities; 

(3)  Analysis  of  the  impact  of  welfare- 
to-work  initiatives  on  the  well-being  of 
persons  with  disabilities  or  their 
families; 

(4)  Evaluation  of  the  impact  of 
macroeconomic  issues,  such  as 
changing  labor  force  requirements,  on 
employment  opportunities  of  persons 
with  disabilities; 

(5)  Evaluation  of  the  impact  of 
legislation  and  policy  on  employers, 
professional  service  providers,  social 


service  agencies,  and  direct  support 
workers  in  terms  of  their  participation 
in  employing,  serving,  or  working  for 
disabled  persons: 

(6)  Investigation  and  evaluation  of  the 
relevance  of  frameworks  for  disability' 
research,  including  but  not  limited  to 
research  on  the  role  of  market  forces 
(balancing  supply  and  demand)  on 
disability  policy; 

(7)  Investigation  of  the  impact  of 
national  telecommunications  and 
information  technology'  policy  on  the 
access  of  persons  with  disabilities  to 
related  education,  work,  and  other 
opportunities:  and 

(8)  Examination  of  the  impact  of 
national  housing  policy  and  building 
codes  on  the  living  environments  and 
housing  choices  of  persons  with 
disabilities  and  their  families. 

Related  disability  research 
emphasizes  knowledge  areas  that  are 
crosscutting  and  essential  to  the  support 
and  refinement  of  disability  research  in 
general.  The  common  theme  linking 
disability  statistics,  outcomes  measures. 
Disability  Studies.  Rehabilitation 
Science,  and  disability'  policy  is  that 
they  all  provide  essential  frameworks 
and  building  blocks  that  enable  the 
disability  research  enterprise  to  thrive 
and  to  address  important  issues  in 
meaningful  ways. 

Section  3:  Priorities  for  Related 
Activities 

The  Rehabilitation  Act  authorizes 
NIDRR  to  conduct  research  and  related 
activities.  This  section  focuses  on  the 
related  activities  that  complement 
NIDRR's  research  component  and 
support  its  overall  mission.  NIDRR  has 
organized  the  related  activities  section 
into  three  areas:  Knowledge 
Dissemination  and  Utilization.  Capacity 
Building,  and  Enhancing  NIDRR's 
Management  of  Research. 

The  1992  Amendments  to  the 
Rehabilitation  Act  charged  NIDRR  with 
ensuring  the  widespread  dissemination, 
in  usable  and  accessible  formats,  of 
practical  scientific  and  technological 
information  to  a  wide  range  of 
audiences.  NIDRR's  comprehensive 
program  of  Knowledge  Dissemination 
and  Utilization  projects  addresses  this 
mandate.  Capacity  Building  activities 
center  primarily  on  NIDRR's  training 
function.  The  Rehabilitation  Act 
mandated  the  training  of  researchers, 
service  providers,  and  consumers  and 
their  families  to  strengthen  research 
capability  and  improve  effective  use  of 
research  results  in  practice.  NIDRR 
sponsors  a  variety  of  programs  and 
strategies  to  build  capacity  in  the 
rehabilitation  field  and  in  the  disability 
community'.  The  area  of  Enhancing 


NIDRR's  Management  of  Research 
includes  internal  and  external  activities 
implemented  by  NIDRR  to  achieve  its 
goals  and  objectives.  Interagency 
coordination,  planning,  evaluation,  and 
advanced  technological 
communications  with  and  among 
grantees  are  key  strategies  employed  to 
leverage  effectively  the  benefits  of 
NCDRR  programs. 

Chapter  8:  Knowledge  Dissemination 
and  Utilization 

"Our  mission  at  the  Office  of  Special 
Education  and  Rehabilitative  Senices  is 
to  ensure  that  people  with  disabilities 
become  fully  integrated  and 
participating  members  of  society 
Dissemination  and  utilization  are  the 
tools  through  which  we  do  this"  (Judith 
E.  Heumann,  OSERS  Assistant 
Secretary). 

Oveniew 

Effective  dissemination  and  use  of 
disability  and  rehabilitation  research  are 
critical  to  achieving  NIDRR's  mission. 
Research  findings  can  improve  the 
quality'  of  life  of  people  with  disabilities 
and  further  their  fiilf  inclu.sion  into 
society'  only  if  the  findings  are  available 
to,  known  by.  and  accessible  to  all 
potential  users.  NIDRR  supports  a  strong 
dissemination  and  utiUzation  program 
that  reaches  its  many  constituencies; 
research  scientists,  people  with 
disabilities,  their  families,  service 
proWders.  policymakers,  educators, 
human  resource  developers,  advocates, 
entities  covered  by  the  ADA.  and  others 
In  carrying  out  this  mission.  NIDRR's 
challenge  is  to  reach  diverse  and 
changing  populations,  to  present 
research  results  in  many  different  and 
accessible  formats,  and  to  use 
technology  appropriatelv- 

The  Rehabilitation  Act's  1992 
amendments  included  language 
requiring  NIDRR  to  ensure  the 
widespread  distribution,  in  usable 
formats,  of  practical  scientific  and 
technological  information  generated  by 
research,  demonstration  projects, 
training,  and  related  activities.  In 
addition.  NIDRR's  responsibilities  were 
amended  to  emphasize  wide 
dissemination  of  educational  materials 
and  research  results  to  individuals  with 
disabilities,  especially  those  who  are 
members  of  minority  groups  or  of 
unserved  or  underserved  groups.  In 
addition,  the  statute  requires 
Rehabilitation  Research  and  Training 
Centers  (RRTCs)  to  serve  as  information 
and  technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  others  through  workshops, 
conferences,  and  public  education 
programs.  Rehabilitation  Engineering 
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Research  Centers  CRERCs)  are  required 
to  disseminate  innovative  ways  of 
applying  advanced  technology-  RERCs 
ai-so  must  cooperate  with  projects 
funded  under  the  TA  to  provide 
information  on.  and  increase  awareness 
of.  assistive  technology. 

Effective  dissemination  employs 
multiple  channels  and  techniques  of 
communication  to  reach  intended  users. 
This  chapter  addresses  strategies  and 
techniques  to  disseminate  information 
to  a  wide  range  of  target  audiences  and 
to  promote  the  utilization  of  this 
information.  These  strategies  take  into 
account  a  range  of  uses — conceptual  or 
practical,  total  or  partial,  converted  or~ 
reinvented.  The  strategies  also 
incorporate  innovative  technologies  to 
enhance  direct  access  by  diverse  groups. 
Additionally,  this  chapter  outlines 
NIDRR's  proposed  research  agenda  for 
dissemination  and  utilization  activities. 

The  Knowledge  Cycle — The  Role  of 
Dissemination  and  Utilization 

The  components  of  the  knowledge 
cycle  are  knowledge  creation, 
knowledge  dissemination,  and 
knowledge  utilization.  The  concept  of 
the  cycle  implies  continuous  interaction 
among  its  parts.  At  NIDRR,  knowledge 
creation  results  from  funded  research 
and  training  programs,  and  staff 
activities.  The  challenge  of  NIDRR's 
dissemination  and  utilization  activities 
involves  transferring  this  knowledge, 
targeted  to  specific  user  populations,  to 
improve  the  lives  of  persons  with 
disabilities. 

Effective  dissemination  requires 
understanding  that  communication 
channels  are  expanding  continuously 
and  range  &om  personal 
communications  to  mass  media  (e.g., 
print,  radio,  television,  the  emerging 
information  superhighway,  and  the 
merging  of  these  and  other 
communications  technologies).  To 
choose  the  most  effective 
communication  strategy,  it  is  helpful  to 
identify  clearly  the  intended  audience 
(e.g..  scientists,  service  providers, 
persons  with  disabilities),  the  context 
for  use  (e.g.,  home,  work,  community), 
and  the  characteristics  of  the 
information  to  be  disseminated  (e.g., 
type,  use,  relative  advantage, 
compatibility,  complexity). 

Knowledge  utilization  activities  focus 
on  ways  to  facilitate  use  of  research 
results,  new  technologies,  and  effective 
practices  or  programs.  To  be  used, 
knowledge  must  relate  to  a  perceived 
need,  must  be  ujiderstandable,  and  must 
be  timely.  Thus,  awareness  of  potential 
uses  for  the  information  should 
influence  research  design  and  materials 
development,  keeping  in  mind  that 


flexibility  is  important  because  there 
may  be  unanticipated  audiences  for  the 
material.  Selecting  dissemination 
strategies  that  relay  information  quickly 
is  equally  important. 

The  Changing  Environment  for 
Dissemination 

The  envirorunent  in  which 
dissemination  and  utilization  strategies 
operate  is  undergoing  a  number  of 
changes,  including  technological 
innovation,  changing  etiology  of 
disability,  and  an  increased  emphasis 
on  the  individual"^  interaction  with  the 
physical  and  social  universe.  These 
changes  must  be  factored  into  future 
dissemination  and  utilization 
approaches. 

As  Paisley  notes,  "Many  of  the 
problems  that  challenge  knowledge 
utilization  have  changed  little  since  the 
1960s  and  1970s;  however,  the 
communications  environment  of 
knowledge  utilization  has  changed 
dramatically  (as  cited  in  Southwest 
Educational  Development  Laboratory, 
1996)."  Consumer  demand  for  direct 
and  rapid  access  to  information,  and  the 
technological  capacity  to  disseminate 
information  simultaneously  and 
inexpensively  to  mass  audiences 
through  electronic  media,  such  as  the 
World  Wide  Web.  are  changing 
dissemination  and  utilization  strategies. 
The  Internet,  a  beginning  step  in  the 
creation  of  the  global  information 
superhighway,  is  open  to  anyone  with  a 
computer,  modem,  and  telephone.  The 
number,  sophistication,  and 
accessibility  of  Internet  sites  serving  the 
information  needs  of  people  with 
disabilities  are  increasing  rapidly.  These 
innovations  permit  NIDRR  projects  and 
centers  to  communicate  more  easily 
with  larger  numbers  of  targeted  users  at 
all  phases  of  the  research  process: 
however,  this  proliferation  raises 
difficult  questions  about  equity,  access, 
and  effectiveness  (Southwest 
Educational  Development  Laboratory, 
1996). 

Changes  in  the  prevalence  and 
distribution  of  disabilities  are 
influencing  NIDRR's  research.  An 
emerging  universe  of  disability, 
incorporating  disability  related  to 
underlying  social  and  environmental 
conditions  such  as  poverty,  isolation, 
and  aging,  has  created  new  disabilities 
and  new  targets  for  dissemination  of 
research  findings. 

Finally,  there  is  increased  recognition 
of  the  importance  of  an  ecological 
science  model  that  focuses  on 
relationships  and  interactions  that 
influence,  and  are  influenced  by.  the 
environment  of  an  individual, 
organization,  or  community.  Research 


affects  society;  society,  in  turn,  affects 
what  is  studied  and  bow  it  is  studied. 
NIDRR  supports  research  that  is  issue- 
based  and  Qexible  to  facilitate  timely 
responses  to  environmental  changes  and 
timely  contributions  to  society. 

Dissemination/Utilization  Strategies  for 
the  Future 

In  response  to  the  needs  of 
constituencies  and  to  the  changing 
physical  and  social  environment,  futiu% 
dissemination  and  utilization  strategies 
will  build  upon  successful  past 
strategies,  while  capitalizing  on  the 
potential  of  electronic  media  and  other 
telecommunications  ijuiovations.  These 
strategies  must  provide  accessible 
formats  for  new  population  groups  and 
for  individuals  with  cognitive  or 
sensory  disabilities.  To  be  successful,. 
NIDRR  grantees  need  assistance  with 
the  early  integration  of  dissemination 
and  utilization  features  into  research 
projects.  NIDRR  will  continue  efforts  to 
increase  the  capacity  of  consumers  to 
access  and  use  research-based 
information.  Finally.  NIDRR  will 
support  research  that  will  determine 
effective  dissemination  methods  and 
evaluation  techniques. 

In  the  section  that  follows,  a  number 
of  dissemination  and  utilization 
activities  are  proposed.  These  proposed 
activities  reflect  NIDRR's  concerns 
about  the  importance  of  dissemination 
in  making  research  usable  to  its 
constituencies. 

Dissemination  of  Research  Findings 
To  enhance  the  dissemination  and 
utilization  of  research,  NIDRR  will 
undertake  a  number  of  activities, 
including  establishing  a  national 
information  center,  creating  databases, 
developing  consumer  partnerships, 
providing  specialized  assistance  to 
grantees,  using  electronic  media  and 
telecommunications,  targeting  new 
audiences,  and  evaluating 
dissemination  methods. 

Establishing  a  National  Information 
Center 

NIDRR  will  establish  a  national 
dissemination  center  to  address  long- 
term  dissemination  and  utilization 
objectives  for  individuals,  groups,  and 
communities  representing  diverse 
geographic,  multicultural,  and  socio- 
economic populations.  This  center  will 
provide  technical  assistance  to  grantees 
in  improving  their  dissemination 
activities:  conduct  selected  national 
dissemination  projects;  and  serve  as  a 
resource  on  dissemination  theory,  new 
techniques,  and  evaluations  of 
dissemination  strategies.  The  center  will 
maintain  a  Web  site  and  will  work  with 
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groups  of  NIDRR  grantees — for  example, 
the  Model  Projects  for  Spinal  Cord 
Injury — to  develop  accessible,  special- 
focus  Web  sites.  In  addition,  the  center 
will: 

(1)  Publicize  research  findings  that 
have  been  published  in  refereed 
academic  journals  by  NIDRR 
researchers; 

(2)  Translate  complex  research 
findings  into  accessible  language  and 
format,  in  consumer-oriented 
publications; 

(3)  Maintain  a  library  and  information 
center,  such  as  the  National 
Rehabilitation  Information  Center 
(NARIC),  with  archival  and 
bibliographic  retrieval  capacity;  and 

(4)  Determine  markets  for  NIDRR- 
funded  research  products  and 
appropriate  strategies  for  reaching  these 
markets. 

Using  Databases  and  Key  Publications 

To  support  knowledge  dissemination 
and  extend  the  availability  of  research 
products.  NIDRR  will: 

(1)  Maintain  a  database  of  assistive 
technology  products,  such  as 
ABLEDA'TA.  that  is  accessible  to 
consumers  and  service  providers,  and  is 
available  on  the  Internet; 

(2)  Make  key  publications,  such  as 
NIDRR's  Program  Directory  and 
Compendia  of  Research  products, 
available  on  the  Internet;  and 

(3)  Establish  a  management  database 
to  track  dissemination  activities  and  to 
identify  research  results  suitable  for 
further  disseminatioo. 

Developing  Consumer  Partnerships 

To  enlist  the  target  populations  in 
ensuring  that  disseminated  research 
findings  are  relevant,  accessible,  and 
useful,  NIDRR  vrill: 

(1)  Explore  the  potential  for 
developing  partnerships  with  centers  for 
independent  living  and  State  Vocational 
Rehabilitation  agencies  to  identify, 
repackage,  and  market  information 
specific  to  their  needs; 

(2)  Pro\ide  technical  assistance  to 
community  organizations  or  public 
agencies  to  facilitate  the  adaptation  of 
research  findings  into  practical  use;  and 

(3)  Provide  technical  assistance  and 
training  to  consumers  and  consumer 
organizations  on  accessing,  interpreting, 
and  using  new  information,  including 
training  on  use  of  electronic  information 
sites  and  on  providing  feedback  to  the 
research  process. 

Providing  Specialized  Assistance  to 
Grantees  in  Their  Dissemination  Roles 

NIDRR  Centers  and  other  grantees  are 
important  information  resources:  and,  to 
enhance  their  productivity  in 


disseminating  the  results  of  their 
research,  NIDRR  will: 

(1)  Promote  the  publication  of 
research  findings  in  scientific  journals 
and  in  consumer-oriented  publications: 

(2)  Provide  technical  assistance  for 
"translation"  and  marketing; 

(3)  Develop  inter-center  and  inter- 
project  linkages  for  routine 
communication  and  sharing  of 
information; 

(4)  Assure  timely  availabilityof 
research  findings  and  products  in  usable 
form  for  targeted  user  groups:  and 

(5)  Provide  technical  assistance  on 
dissemination  and  utilization  processes 
to  constituency  groups. 

Using  Electronic  Media  and 
Telecommunications 

Exciting  developments  in  information 
technology  greatly  enhance  the 
possibility  of  reaching  more  research 
information  users  in  efficient  and 
effective  ways;  and  to  capitalize  on  this 
potential.  NIDRR  will: 

(1)  Explore  the  feasibility  of  an  Online 
Disability  News  Service,  focusing  on 
goverrunent-funded  research  data; 
funding  opportunities:  updates  from  the 
legislative,  judicial,  and  executive 
branches  of  government:  awards; 
achievements;  current  issues:  and 
problem  solving  attempts: 

(2)  Initiate  activities  to  improve  the 
portrayal  of  individuals  with  disabilities 
in  the  media,  including  specialized 
media  efforts  directed  toward  the 
Nation's  youth  or  diverse  cultural 
groups: 

(3)  Examine  the  role  of  distance 
learning  approaches  in  dissemination; 

(4)  Explore  communications  strategies 
for  effective  Internet  searches  for 
disability-related  information,  including 
directories  of  sites  and  a  thesaurus  of 
key  words;  and 

(5)  Provide  technical  assistance  and 
training  to  consumers  and  consumer 
organizations  on  accessing,  interpreting, 
and  using  new  information,  including 
training  on  use  of  electronic  information 
sites.  Emphasize  ways  to  increase  the 
skills  and  access  of  elderly  and  minority 
consumers  to  the  Internet  and  other 
electronic  media. 

Reaching  Out  to  New  Audiences 

The  changing  nature  of  disability  and 
of  the  disabled  population  require 
thoughtful  efforts  to  reach  new 
audiences.  To  facilitate  these  efforts, 
NIDRR  will: 

(1)  Ensure  the  accessibility — both  in 
format  and  content — of  all  products 
disseminated  by  NIDRR  and  its  grantees. 
This  may  include  the  use  of  alternate 
formats  (e.g..  Braille,  large  print, 
audiotape,  captioned  videos)  or  the  use 


of  language  appropriate  for  persons  with 
cognitive  impairments  or  who  are  non- 
English  speaidng: 

(2)  Improve  dissemination  of 
information  from  NIDRR-funded 
projects  to  consumers  with  culturally 
diverse  backgrounds  as  well  as  to 
elderly  people,  newly  disabled 
individuals,  and  other  people  with 
disabilities  who  may  not  be  reached  by 
traditional  dissemination  methods: 

(3)  Address  general  audiences  that 
influence  the  opportunities  available  to 
persons  with  disabilities.  These  general 
audiences  include  employers, 
manufacturers,  educators  at  all  levels. 
economic  development  and  planning 
personnel,  service  establishments,  the 
media,  and  policymakers  at  local.  State, 
and  national  levels;  and 

(4)  Explore  ways  to  involve  people 
with  disabilities  in  all  aspects  of  the 
research  cycle. 

Evaluation  of  Dissemination  Kfethods 

Finally,  while  commercial  media 
efforts  are  regularly  evaluated,  little  has 
been  done  to  assess  the  effectiveness  of 
research  dissemination  strategies  m  the 
disability  field.  Given  the  central 
importance  of  dissemination  to  its  broad 
constituency,  NIDRR  will: 

(1)  Conduct  projects  to  advance 
theories  in  dis.seminatioD  and 
utilization  and  to  evaluate  the 
application  of  the  various  dissemination 
and  utilization  approaches; 

(2)  Test  methods  for  measuring  the 
utilization  and  impact  of  research 
results  for  different  target  audiences: 
and 

(3)  Evaluate  the  appropriateness  and 
effectiveness  of  Web-based 
dissemination  and  distance  education 
models  for  conveying  information  to  the 
range  of  target  audiences. 

Chapter  9:  Capacity  Building  for 
Rehabilitation  Research 

Oveniew 

To  ensure  that  research  improves  the 
lives  of  individuals  with  disabilities. 
NIDRR  will  support  efforts  to  enhance 
the  capacity  of  the  field  to  conduct 
research  that  is  scientifically  excelienl 
and  relevant  to  the  concerns  of  disabled 
individuals.  ser\'ice  providers,  and  the 
science  community.  This  research 
training  will  be  based  in  the  contextual 
paradigm  of  disability,  emphasizing 
cross-disciplinary  efforts  and 
participatory  research  that  take  into 
account  trends  in  science  and  society, 
and  that  are  reflective  of  disability 
culture.  Capacity  building  involves 
training  those  who  participate  in  all 
aspects  of  the  disability  research  field, 
including  scientists,  service  providers. 
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and  consumers.  While  NIDRK's 
programs  have  made  significant 
contributions  to  creating  the  disability 
and  rehabilitation  research  capability 
that  exists  in  our  Nation  today,  it  will 
be  necessary  to  refocus  the  content,  and, 
to  some  extent,  the  structure  of  those 
programs  to  meet  the  emerging  needs  of 
science  and  consumers.  NIDRR  will 
make  creative  use  of  funding 
mechanisms  to  meet  these  challenges. 

Priorities  in  Capacity  Building 

NIDRR  interprets  its  capacity-building 
responsibilities  as  multifaceted. 
NIDRR's  principal  statutory  mandate  for 
training  is  to  support  advanced 
instruction  for  researchers  and  service 
providers.  NIDRR  also  has  an  implied 
mandate,  strengthened  in  the  1992 
Amendments,  to  train  consumers  in  the 
applications  of  new  research  knowledge 
and  in  the  uses  of  assistive  technology. 
To  advance  the  disability  and 
rehabilitation  field,  NIDRR  will  expand 
the  scope  of  its  capacity-building 
activities  to: 

(Ij  Raise  the  level  of  rigorous 
quahtative  and  quantitative  research 
and  increase  the  use  of  state-of-the-art 
methodologies  by  providing  advanced 
training  in  disability-related  research  for 
scientists,  including  those  with 
diisabilities  and  those  from  minority 
backgrounds: 

(2)  Train  rehabilitation  practitioners 
in  the  application  of  research-generated 
knowledge  and  new  techniques; 

(3)  Develop  the  capacity  of 
researchers  to  conduct  research  that 
explicates  disability  as  a  contextual 
phenomenon: 

(4)  Prepare  researchers  to  conduct 
Di5abilit>'  Studies  that  are  holistic, 
interdisciplinary,  and  cognizant  of  the 
cultural  context  of  disability; 

(5)  Develop  the  capacity  of 
researchers  to  conduct  studies  in  new 
settings,  (e.g.,  homes,  work  places, 
schools,  recreational  facilities, 
community-based  organizations);  and 

(6)  Train  consumers,  family  members, 
and  advocates  in  the  use  of  research 
findings,  in  part  to  facilitate 
participatory  research  efforts. 

.^dditional  information  on  each  of 
these  priority  areas  is  provided  in  the 
following  sections. 

Training  for  Advanced  Research  Studies 

It  is  crucial  to  NIDRR's  mission  that 
research  in  disability  and  rehabilitation 
reflects  sound  scientific  practices,  and 
uses  rigorous  qualitative  and 
quantitative  methods.  Adherence  to 
sound  methodology  and  research  design 
strengthens  the  credibility  of  NIDRR's 
research  and,  consequently,  the  ability 
of  NIDRR's  constituencies  to  use  the 


research  findings  in  advocacy,  service 
delivery,  and  policymaking.  To  this  end, 
NIDRR  will  increase  its  emphasis  on 
scientific  rigor  in  generating  research 
agendas  and  in  reviewing  research 
applications.  Scientific  rigor  may 
encompass  methodological  approaches 
such  as  controlled  studies,  longitudinal 
studies,  or  increased  sample  sizes. 
Constructing  carefully  defined 
hypotheses  tied  to  theory  is  an 
important  element  in  improving 
research  methods.  For  qualitative 
research  efforts,  rigor  includes  strict 
adherence  to  analytical  fr^eworks, 
improved  data  collection  Athods,  and 
careful  selection  of  subjects. 

The  capability  to  conduct  first-rate 
research  depends  on  a  commitment  to 
learning  the  multiple  skills  required  for 
designing  scientific  studies,  selecting 
appropriate  research  methods,  analyzing 
data,  and  interpreting  findings.  NIDRR 
will  continue  its  support  of  research 
training  initiatives,  including  those  that 
emphasize  research  training 
opportunities  for  minorities  and  persons 
with  disabilities.  This  training  focus 
reflects  tvUDRR's  commitment  to 
participatory  research  methods  that 
enhance  the  relevance  of  research 
findings. 

Training  in  Application  of  Research 
Findings 

NIDRR  Rehabilitation  Research  and 
Training  Centers  (RRTCs)  will  advance 
further  the  statutory  requirement  to 
train  service  providers  in  the 
application  of  research  findings  to  real- 
world  needs  of  persons  with  disabilities. 
Training  can  occur  at  many  levels, 
including  pre-service.  graduate,  and  in- 
service.  Nroiy?  will  support  training 
aimed  at  transferring  research  findings 
into  practical  use.  Such  training  must  be 
sensitive  to  the  rapidly  changing  service 
delivery  environment,  which  is  de- 
emphasizing  inpatient  care  and 
experiencing  growth  in  post-acute  and 
community  settings. 

Training  in  New  Paradigm  Research 

As  discussed  throughout  this  Plan, 
the  new  paradigm  conceives  of 
disability  as  a  function  of  the  interaction 
between  impairments  and  other 
personal  characteristics,  and  the  larger 
physical,  social,  and  policy 
environments.  Unidimensional  and 
static  measures  of  function, 
improvement,  outcomes,  and  other 
aspects  of  disability  and  the 
rehabilitation  process  will  not  be 
sufficient. 

Any  paradigm  of  science  that  limits 
research  to  modification  of  the  disabled 
person's  functions  without  including  an 
equal  emphasis  on  changing  the 


person's  environment  is  not  an 
approach  that  can  capture  the  important 
phenomena  associated  with  living  as  a 
disabled  individual.  Nor  will  it 
accommodate  scientific  and  social 
advances  in  the  multiple,  interactive 
sectors  of  society  that  will  characterize 
life  in  the  next  century.  Although 
developments  in  both  the  biological  and 
biomechanical  sciences  will  bring  new 
treatments  and  devices  that  will 
improve  personal  functions,  these 
advances  must  be  adjusted  to  meet  the 
demands  of  the  person  living  in  his  or 
her  environment  of  choice,  doing 
activities  that  are  of  significance  to  that 
individual. 

A  framework  for  asking  new  questions 
for  NIDRR-funded  research  has  been 
provided  by  the  major  provisions  of  the 
ADA.  Researchers  must  develop 
measures  that  capture  the  contributions 
of  the  social  and  physical  environments 
to  the  disability.  The  need  for 
researchers  capable  of  investigating  and 
explicating  disability  in  context,  and 
explaining  the  adapting  process,  has 
several  implications  for  the  research 
training  endeavor.  The  training  must: 

(1)  Emphasize  interdisciplinary 
research  and  design  of  methodologies 
that  can  test  complex  hypotheses; 

(2)  Attract  researchers  from 
disciplines  not  usually  involved  with 
disability  and  rehabilitation  research. 
These  include  law,  economics, 
architecture,  business,  marketing, 
demographics,  public  policy,  and 
administrative  sciences,  among  others; 

(3)  Incorporate  an  understanding  of 
disability  policy  and  Disability  Studies 
among  researchers  in  all  disciplines; 

(4)  Apply  the  principles  of  tne  ADA- 
universal  access  and  accommodations- 
in  all  research  areas; 

(5)  Include  consumers  in  the  leseaich 
endeavor;  and 

(6)  Focus  on  the  "adapting  process," 
which  comprises  changes  in  individual 
performance  in  response  to  a  physical 
limitation,  and  changes  in  the 
environment  to  better  accommodate 
individual  needs.  The  interaction  of 
these  changes  provides  the  basis  for 
understanding  how  best  to  proceed  in 
improving  participation  for  people  with 
disabilities. 

Supporting  Disability  Studies 

The  cultural  context  of  disability  is  a 
key  element  in  the  emerging  field  of 
Disability  Studies.  Major  societal 
changes  have  influenced  bow  disability 
is  perceived  by  those  with  disabilities 
and  by  those  who  study  persons  with 
disabilities.  Persons  with  disabilities  are 
now  viewed  as  individuals  who  are 
adapting  to  challenges  (e.g..  personal 
assistance  services,  use  of  assistive 
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technology,  access,  accommodations, 
civil  rights)  in  their  response  to  society 
(e.g.,  sociopolitical  analysis  of  activism, 
disability  culture,  independent  living), 
and  in  society's  response  to  them  (e.g., 
stigma,  policy,  economics, 
transportation,  housing).  The  merging  of 
these  issues  into  an  encompassing 
academic  area  is  the  genesis  of 
Disability  Studies. 

In  Disability  Studies,  there  is  a 
convergence  of  theory,  technique,  and 
methodology  from  a  range  of  disciplines 
to  develop  an  enhanced  understanding 
of  a  complex  phenomenon.  The 
perspective  of  the  subject  group  in 
Disability  Studies  is  reflected  in  the 
methodology  and  body  of  core 
knowledge.  Individuals  from  the  subject 
group  must  have  the  opportunity  to 
participate  in  the  development  and 
promulgation  of  the  methodologies  and 
the  curricula.  NIDRR  has  four  long-term 
objectives  for  providing  priority  support 
to  this  area: 

(1)  Creation  of  a  body  of  knowledge 
that  is  comprehensive  and  holistic; 

(2)  Training  of  a  cadre  of  researchers 
and  policymakers  familiar  with  that 
knowledge  base; 

(3)  Inclusion  of  the  perspectives  of 
individuals  with  disabilities  in 
designing  curriculum  and  research  to 
reflect  the  experiences  of  persons  with 
disabilities;  and 

(4)  Creation  of  opportunities  for 
individuals  with  disabilities  to  study,  in 
a  variety  of  settings,  the  history,  politics, 
economics,  sociology,  literature,  culture, 
psychology,  and  other  aspects  of 
disability. 

Increasing  Capacity  for  Research  Under 
New  Conditions 

The  research  questions  and  the  types 
of  training  needed  for  rehabilitation 
professionals  will  change  as  the 
paradigms  of  science  change  and 
economic  realities  force  reductions  in 
the  duration  of  rehabilitation  service 
programs.  Many  rehabilitation 
researchers  today  are  accustomed  to 
conducting  research  in  hospital-based  or 
other  chnical  sites,  applying 
methodologies  and  protocols  developed 
in  these  traditional  settings.  In  the 
future,  sites  for  conducting  research  and 
for  training  new  rehabilitation  scientists 
will  be  homes,  workplaces,  schools, 
recreational  facilities,  and  community- 
based  support  programs.  This  change 
involves  adapting  to  reduced  access  to 
subject  and  control  groups,  working 
with  paraprofessionals  and  disabled 
peers  in  the  data  collection  effort,  and 
working  with  shared  or  preexisting 
databases.  Future  research  on  the 
effectiveness  of  interventions  will  be 
conceptualized,  developed,  tested. 


implemented,  validated,  and  evaluated 
at  venues  other  than  hospitals, 
rehabilitation  facilities,  clinics,  and 
other  traditional  service  delivery  sites. 

Increasing  Consumer  Capacity  and 
Participatory  Research 

Consumers  and  consumer 
organizations  have  important  roles  in 
the  research  endeavor,  including 
planning  research  priorities,  assessing 
real-world  relevance,  and  educating 
researchers  in  the  realities  of  their 
aspirations,  needs,  obstacles,  and  daily 
living  conditions.  Consumers  also  must 
review  and  evaluate  research  findings 
and  reinterpret  them  for  application  to 
their  lives.  Finally,  consumers  can 
disseminate  and  advocate  for  research. 
The  disabled  individual  as  a  whole 
person  operating  in  a  given  environment 
is  the  focus  of  NIDRR's  research,  and  it 
is  important  that  individuals  with 
disabilities  willingly  provide  data  about 
themselves  in  the  role  of  research 
subjects. 

Consumers  are  more  likely  to  trust  the 
research  endeavor  if  they  believe  it  is 
relevant  to  their  needs  or  if  they  believe 
it  is  conducted  with  appropriate 
sensitivity  to  their  concerns.  NIDRR  will 
continue  to  take  an  active  role  in  forging 
cooperative  partnerships  between 
researchers  and  the  disability 
community.  These  endeavors  must 
feature  an  honest  and  respectful 
exchange  of  knowledge  and  seek 
cooperative  endeavors  around  common 
ground.  Study  of  the  social,  contextual, 
and  environmental  aspects  of  disability 
provides  a  promising  impetus  for  the 
new.  strengthened  partnership.  NIDRR 
will  support  participatory  research  and 
Disability  Studies  as  strategies  to 
achieve  the  goals  of  an  informed  and 
active  consumer  community.  Education, 
training,  awareness,  and  partnerships 
are  among  the  techniques  that  will  be 
used  to  address  this  goat. 

NIDRR  has  supported  the  principle  of 
appropriate  and  effective  participatory 
research,  that  is,  research  that 
incorporates  the  perspectives  and  efforts 
of  persons  with  disabilities. 
Participatory  research  is  evaluated  by 
standards  of  scientific  excellence  and 
real-world  relevance.  NIDRR  grantees 
have  developed  a  number  of  innovative 
approaches  to  implement  this  principle 
of  participator)'  research.  Additional 
study  of  participator)'  research  concepts, 
fundamental  principles,  operating 
guidelines,  and  most  appropriate 
applications  will  enhance  its  future  use. 
NIDRR  will  sponsor  research  on  the 
conditions  under  which  participatory 
research  enhances  the  process  and 
improves  the  products  of  research. 
NIDRR  will  sponsor  research, 


development,  demonstration,  and 
dissemination  efforts  to  enhance  xbn 
understanding  of  participatory  research 
applications  and  techniques, 

Funding  Mechanisms  to  Enhance 
Capacity  Building 

Clearly,  a  shift  has  occurred  in  the 
social  and  scientific  paradigms  used  to 
define,  study,  and  explain  disability 
Consequently,  the  training  models, 
research  methods,  and  issues  studied 
also  must  change.  Funding  excellent 
research  projects  depends,  to  a  large 
extent,  on  the  quahty  of  grant 
applications.  In  turn,  the  subject  matter 
and  quality  of  research  reflect  the 
competencies  the  investigators  acquired 
in  their  training.  The  context  for 
training  is  nested  in  the  types  of 
programs  funded  by  NIDRR.  NIDRR  will 
expand  these  existing  mechanisms — 
Rehabilitation  Research  and  Training 
Centers  (RRTCs)  and  Rehabilitation 
Engineering  Research  Centers  (RERCs), 
Advanced  Rehabilitation  Research 
Training  Grants  (ARRTs).  Switzer 
Fellowships,  New  Scholars  Program, 
and  Minority  Development  Program — to 
help  meet  future  challenges 

Rehabilitation  Research  and  Training 
Centers  (RRTCs)  and  Rehabilitation 
Engineering  Research  Centers  (RERCsl 

NIDRR  has  a  long  tradition  of  funding 
RRTCs  at  universities,  medical 
rehabilitation  facilities,  and  vocational 
and  social  service  agencies.  Recently, 
training  has  been  given  increased 
importance  in  the  mission  of  the  RERCs 
as  well.  Enhancing  the  capacity  to 
conduct  disability  and  rehabihtation 
research  requires  planning  and 
coordination  of  three  key  components  of 
research  training:  mentors  and  trainers, 
relevant  topics,  and  appropriate  sites 
NIDRR  Centers  have  the  critical  mass  of 
expertise  and  knowledge  to  provide: 

iD  Advanced,  experiential  training  for 
researchers; 

(2)  Classroom  training  for  researchers 
and  clinicians,  at  undergraduate  and 
graduate  levels; 

(3)  Short-term  training  to  teach 
scientists  new  methodologies; 

(4)  In-service  training  for 
rehabilitation  practitioners; 

(5)  Training  for  consumers,  their 
families,  and  representatives  in 
implications  and  applications  of  new 
research-based  knowledge; 

(6)  Community-based  training  in 
Disability  Studies  and  related  areas, 
particularly  in  those  Centers  with  a 
strong  focus  on  independent  living, 
community  integration,  and  policy 
issues; 

(7)  Education  and  training  in 
disability  proiessioiu>  and  in  disability 
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research  for  individuals  with  disabilities 
and  for  minority  individuals;  and 

(81  Training  of  rehabilitation 
educators  and  educators  in  a  range  of 
related  disciplines. 

Advanced  Rehabilitation  Research 
Twining  Grants 

ARRTs  vrill  provide  advanced 
research  training  that  integrates 
disciplines;  teaches  research 
methodology  in  the  environmental,  or 
new  paradigm,  context;  and  trains 
researchers  in  Disability  Studies  and 
Rehabilitation  Science.  These  training 
programs  must  operate  in 
interdisciplinary  environments  and 
provide  training  in  rigorous  scientific 
methods. 

Mary  Switzer  Fellowships 

These  fellowships  will  augment 
scholarly  knowledge  in  the  field,  and 
function  in  an  integrative  capacity  to 
define  new  frontiers  of  disability  and 
rehabilitation  research.  NIORR  plans  to 
provide  more  opportunities  for 
interaction  among  the  fellows  and  for 
exposure  to  established  researchers  and 
policymakers. 

New  Scholars  Program 

This  program  will  recruit 
undergraduates  with  disabilitfes  to  work 
in  NIDRR-funded  Centers  and  projects 
to  expose  them  to  disability  and 
rehabilitation  research  issues,  while  at 
the  same  time  providing  work 
experience  and  income.  This  program  is 
an  innovative  approach  aimed  at 
generating  interest  in  research  careers 
for  persons  with  disabilities. 

Minority  Development  Program 

This  program  has  focused  on 
Historically  Black  Colleges  and 
Universities  and  institutions  serving 
primarily  Hispanic.  Asian,  and 
American  Indian  students.  NIDRR  will 
evaluate  this  program  to  determine  the 
extent  to  which  it  is  achieving  the 
objectives  of  Section  21  of  the 
Rehabilitation  Act.  and  to  implement 
necessary  strategies  to  enhance 
outcomes.  Meanwhile,  NIDRR  is 
implementing  new  strategies  for 
capacity  building  among  minority 
researchers  focusing  on  collaboration, 
exchange  of  expertise,  and  advanced 
training. 

New  Technologies  for  Training 

Educators,  students,  clinicians, 
scholars,  and  consumers  are  turning 
more  frequently  to  the  use  of  new  media 
and  telecommtmications  technology  for 
conveying  information  and  imparting 
skills.  NIDRR  respects  the  efficiencies 
and  impacts  that  can  be  achieved 


through  diftance  learning  and  Web- 
based  education.  As  a  research  institute, 
NIDRR  also  will  undertake  evaluations 
of  the  effectiveness  of  using  these 
techniques  with  various  types  of  trainee 
populations,  subject  matter,  and 
objectives. 

Chapter  10:  Enhancing  NIDRR's 
Management  uf  Research 

Oven'iew 

The  research  endeavor  benefits  from 
thoughtful  management  practices 
specifically  tailored  to  enhance 
relevance,  importance,  scientific 
quality,  coordination,  participation, 
flexibility,  productivity,  and 
communication.  This  Plan  already  has 
addressed  such  elements  of 
management  improvement  as  using 
appropriate  modes  of  participatory 
research,  expanding  dissemination  and 
utilization  of  research,  and  enhancing 
capacity-building,  all  which  are  part  of 
NIDRR's  programmatic  efforts.  This 
section  of  the  Plan  focuses  on  several 
additional  management  strategies  that 
NIDRR  will  use  to  enhance  its  programs. 

Management  Strategies 

NIDRR  wall  employ  a  number  of 
management  strategies  in  support  of  its 
five-year  agenda.  Among  these  are 
emphasis  on  Centers  of  Excellence; 
enhanced  coordination  of  Federal 
disability  research;  improved  program 
evaluation  and  performance  review; 
enhanced  peer  review  process; 
increased  collaboration,  including 
interdisciplinar>'  and  cross-disciplinary 
research;  creative  funding  mechanisms; 
international  researcJi;  innovative 
strategies  to  manage  intellectual 
property;  expanded  use  of  information 
technology;  the  reallocation  of 
resources;  and  continuous  participatory 
planning. 

Centers  of  Excellence 

NIDRR  is  committed  to  regenerating  a 
network  of  Centers  of  Excellence  in 
disability  and  rehabilitation  research. 
The  term  "Center  of  Excollence"  is  used 
widely  in  research  and  medical  fields, 
and  may  indicate  either  a  judgment  or 
an  aspiration.  NIDRR  believes  the 
disability  constituency  deserves  Centers 
of  Excellence  and  is  applying  standards 
and  procedures  to  ensure  that  all 
research,  dissemination,  technical 
assistance,  and  model  service  centers 
will  develop  and  adhere  to  standards  for 
Centers  of  Excollence.  In  1988,  an 
independent  evaluation  of  the  RRTCs 
developed  a  set  of  standards  for  an 
RRTC  Center  of  Excellence.  These 
standards  included  items  of  research 
administration,  balance  of  activities. 


synergy,  accountability,  coordinated 
programs,  and  capacity  to  improve 
rehabilitation. 

Recognizing  that  Centers  of 
Excellence  result  from  a  partnership 
between  NIDRR  and  its  grantees.  NIDRR 
has  revisited  the  concept  of  Center  of 
Excellence  in  its  new  Program  Review 
process,  described  later  in  this  section. 
The  Program  Review  process  has  been 
invaluable  as  it  led  to  the  further 
identification  and  development  of  the 
criteria  needed  to  set  up  and  operate 
Centers  of  Excellence.  Essential  criteria 
for  excellence  are  described  below. 

Excellence  in  Administration: 

•  Support  fit)m  an  appropriate  host 
institution. 

•  Appropriate  process  for  research 
management  and  quality  control. 

•  Ability  to  leverage  resources  and 
attract  funding  from  other  sources. 

•  Involvement  of  multiple 
disciplines. 

•  Outcomes-oriented  evaluation. 

•  Protection  of  human  subjects. 
Excellence  in  Scientific  Research: 

•  Expertise  in  and  contribution  to 
state-of-the-art  research. 

•  Application  of  appropriate  and 
rigorous  scientific  methods,  whether 
quantitative  or  qualitative. 

•  Advancement  of  theory  and 
knowledge  base  in  the  field. 

•  Expansion  of  research  tools  and 
methods. 

•  Professional  recognition  and 
publication. 

•  Chitstanding  investigators. 
Excellence  in  Relevance  and 

Productivity: 

•  Responsiveness  to  priority. 

•  Utility  to  consumers. 

•  Development  of  knowledge  to 
improve  rehabilitation. 

•  Systematic  dissemination  of 
knowledge  in  relevant  and  accessible 
formats. 

•  Involvement  of  individuals  with 
disabilities  in  all  phases  of  the  research 
process. 

Excellence  in  Capacity-Building: 

•  Provision  of  advanced  research 
training  for  staff,  including  persons  with 
disabilities  and  minorities. 

•  Provision  of  training  to  service 
providers  on  using  results  of  research 
efforts. 

•  Provision  of  training  to  consumers 
in  the  uses  of  research. 

•  Infusion  of  disability  knowledge 
into  other  research  areas. 

NIDRR  will  continue  to  refine  the 
concept  of  Centers  of  Excellence 
through  ongoing  dialogue  with  its 
Centers  and  other  science  organizations, 
and  will  adapt  the  concept  for  RERCs. 
model  systems,  and  other  major  NIDRR 
programs. 
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Enhancing  Coordination  of  Federal 
Disability  Research 

Congress  recognized  the  importance 
of  coordination  among  the  range  of 
agencies  in  the  area  of  disability 
research  by  establishing,  in  section  203 
of  the  Rehabilitation  Act  of  1973.  an 
Interagency  Committee  on  Disability 
Research  (ICDR).  to  be  chaired  by  the 
Director  of  NIDRR.  The  statute  lists  the 
required  membership  in  the  ICDR — the 
1 1  Federal  agency  senior  officers — and 
charges  the  Committee  to  idenUfj'  and 
seek  to  coordinate  all  Federal  plans  and 
projects  in  disability  research,  after 
receiving  input  from  disabled 
individuals.  The  ICDR,  which  has  35 
agencies  as  invited  participants,  has 
adopted  by  consensus  a  set  of  objectives 
and  some  specific  operating  procedures. 

The  ICDR  objectives  are: 

•  To  avoid  duplication  of  efforts  in 
disability  research: 

•  To  identify  gaps  in  research; 

•  To  identi^'  opportunities  for 
research  collaboration; 

•  To  develop  mechanisms  for  and 
facilitation  of  disability  research 
collaboration; 

•  To  promote  synergy  through 
combined  resources; 

•  To  share  information  and  research 
findings  in  order  to  build  a  more 
systematic  and  cohesive  Federal  effort: 

•  To  comprise  an  identifiable  entity 
that  can  disperse  information  to 
consumers,  the  private  sector, 
policymakers,  and  the  public  about 
government-wide  activities;  and 

•  To  assist  in  developing  a  responsive 
and  relevant  Federal  infrastructure  for 
disability  research,  by  reporting  to  the 
Congress  and  the  President,  other 
agencies,  and  the  public. 

Coordination  of  related  activities  in 
disparate  public  programs  is  an  ongoing 
challenge.  The  scope  of  disability 
suggests  that  many  diverse  agencies  will 
be  involved  in  providing  services  and 
conducting  research  on  issues  of 
relevance.  This  is  both  inevitable  and 
desirable.  Disability  is  at  least  a 
peripheral  concern  for  many  agencies 
whose  central  missions  lie  elsewhere — 
for  example,  the  Departments  of  the 
Interior,  Justice,  and  Transportation;  the 
Federal  Communications  Commission 
(FCC);  and  the  Federal  Aviation 
Administration  (FAA).  Disability  is 
closer  to  the  core,  but  still  not  the 
primary  mission  of  agencies  such  as 
SSA,  Health  Care  Financing 
Administration  (HCFA),  and  the 
Administration  on  Aging  (AoA).  This 
dispersion  of  resources  and  authorities 
may  benefit  disabled  persons  by 
ensuring  that  their  concerns  are 
recognized  and  dealt  with  by  a  wide 


array  of  "mainstream"  agencies.  Diverse 
constituencies  also  benefit  from 
multiple  avenues  of  access  to  research 
funding,  policymaking,  and  services. 

Potential  benefits  of  effective 
coordination  of  these  diverse  agencies 
include  opportunities  to:  address  a 
common  problem  with  a  critical  mass  of 
resources;  avoid  unintended  and 
wasteful  duplication;  exchange 
information  in  a  system  that  increaiies 
all  parties'  awareness  of  issues;  support 
complementary  and  synergistic 
research;  leverage  resources  or  provide 
joint  funding  of  research;  and  develop  a 
level  of  informed  policymaking  and 
leadership  for  the  field. 

The  ICDR  can  play  several  roles  in  its 
work  of  coordinating  activities  in 
disability  research.  The  ICDR  can 
educate  Federal  agencies  and  others 
about  disability  issues;  take  the  lead  in 
modeling  accessibility;  advance 
important  concepts  such  as  universal 
design  or  the  new  paradigm  of 
disability;  and  promote  achievement  of 
the  goals  of  the  ADA  The  ICDR  focuses 
efforts  on  gathering  information  about 
disability  research  and  making  it 
available  to  a  wide  range  of  interested 
agencies. 

The  ICDR  will  focus  on  issues  that 
concern  the  missions  of  many  agencies 
in  building  collaborations  and 
cooperation.  Disability  statistics  and 
building  capacity  in  disability  research 
are  examples  of  two  issues  to  be 
addressed  by  the  ICDR  in  the  next  five 
years.  All  ICDR  agencies  and  other 
constituents  need  disability  statistics  in 
their  planning,  policymaking,  resource 
allocation,  and  progress  evaluations. 
Most  of  these  agencies  also  have 
responsibility  for  the  collection  of 
statistics  about  disability  or.  at  least,  the 
collection  of  program  data  about 
disabled  participants.  The  ICDR  will 
focus  on  improving  the  relevance  of 
data  collection  efforts  to  the  new 
paradigm  of  disability,  the  emerging 
universe  of  disability,  the  goals  of  the 
ADA,  and  NIDRR's  goals  of  increased 
independence,  productivity,  and 
inclusion. 

Similarly,  each  agency  that  supports 
disability  research  has  a  stake  in 
ensuring  the  existence  of  a  cadre  of 
highly  qualified  researchers  to 
investigate  issues  related  to  medical  and 
vocational  rehabilitation,  health  care, 
societal  supports,  employment, 
accessible  environments  and 
technology,  and  civil  rights.  The  ICDR 
can  leverage  the  investment  of  Federal 
dollars  in  training  through  cooperative 
strategic  planning  and  coordinated 
program  implementation,  such  as 
shared  funding  support  of  various 
project  components. 


The  ICDR  has  adopted  strategies  that 
will  support  individual  agencies  in 
achieving  their  goals.  The  first  major 
strategy  is  to  maintain  effective 
subconunittees  in  critical  areas.  The 
second  strategy  is  to  increase  the  flow 
of  information  to  all  participating 
agencies.  The  third  strategy  is  to 
develop  collaborative  research  and 
training  agendas. 

The  ICDR  has  tliroe  subcommittees — 
Medical  Rehabilitation  (co-chaired  with 
the  Centers  for  Disease  Control  and 
PrevenUon  (CDC)  and  NCMRRl. 
Assistive  Technology'  [co-chaired  with 
the  National  Science  Foundation  (NSF)|. 
and  the  long-standing  Interagency 
Subcommittee  on  Disability  Statistics 
(co-chaired  with  the  National  Center  for 
Health  Statistics  (NCHS)l.  Each  ICDR 
subcommittee  plans  and  directs  the 
development  of  an  informational 
database  of  Federal  (and  other)  research 
in  the  pertinent  area.  This  may  take  the 
form  of  a  compendium  of  projects  or 
products  or  an  electronic  database  that 
can  be  updated  and  accessed.  For 
example,  the  Subcommittee  on  Assistive 
Technology  sponsored  the  preparation 
of  the  Compendium  of  Federal 
Technology'  that  Benefits  Persons  with 
Disabilities  (1998).  This  compendium 
contains  abstracts  of  research  projects, 
other  technology  activities,  and 
technology  transfer  activities  of  member 
agencies,  and  is  available  on  the  World 
Wide  Web. 

Participation  by  ICDR  Committee  and 
subcommittee  members  in  critical 
activities  of  other  agencies  is  a  major 
step  toward  increasing  awarene-ss  and 
collaboration  in  the  field.  NIDRR  has 
invited  many  representatives  of  the 
other  agencies  to  participate  in  peer 
rexiew  panels,  long-range  planning, 
priority  development,  and  its  new 
process  of  NIDRR  Program  Reviews  that 
assess  the  work  of  NIDRR  Centers. 
Jointly  developed  priorities  and  shared 
funding  of  projects  have  resulted  from 
these  processes.  For  the  future,  the  ICDR 
will  continue  to  meet  quarterly,  hold 
annual  public  hearings,  provide 
administrative  support  for  the  three 
subcommittees,  and  provide  an  annual 
report  to  the  President  and  the  Congress 

Program  Evaluation  and  Performance 
Review 

In  the  past  year.  NIDRR  has  begun  a 
process  of  intensive  review  for  all 
RRTCs  and  RERCs  during  their  funding 
cycles,  and  has  developed  a  set  of 
measures  in  accordance  with  the 
Government  Performance  and  Results 
Act  (GPRA)  that  it  will  implement  to 
link  program  outcomes  to  agency 
performance  standards.  NIDRR  Program 
Reviews  lake  the  form  of  reverse  site 


68612 


Federal  Register /Vol.  64,  No.  234 /Tuesday,  December  7,  1999 /Notices 


visits  in  which  Center  personnel  present 
research  and  training  outcomes  in 
sessions  attended  by  NIDRR  senior  staff, 
staff  of  related  Federal  agencies,  other 
researchers,  consumers  with  disabilities, 
service  providers,  private  sector 
representatives  such  as  employers  or 
manufacturers,  and  information  brokers. 
These  sessions  allow  for  intensive 
exanunation.  discussion,  feedback,  and 
assessment  of  each  center  using  the 
Center  of  Excellence  framework. 

In  the  future.  NIDRR  will  expand  its 
Program  Reviews  to  other  NIDRR 
programs  (Model  Systems.  Disability 
Business  and  Technical  Assistance 
Centers  (DBTACs),  and  other 
dissemination  centers)  and  will  conduct 
reviews  at  least  twice  in  a  Center's 
performance  period.  There  will  be  a 
Formative  Review,  early  in  the  funding 
cycle,  to  examine  methodology,  create 
linkages  to  other  entities,  and  develop 
specific  performance  measures  and 
outcomes  data  requirements.  A 
Summative  Review  session  will  be 
completed  near  the  end  of  the  grant 
cycle  to  assess  outcomes  and 
implications  for  future  research. 

Program  Review  reports  will  provide 
input  into  assessing  how  well  NIDRR  is 
meeting  the  objectives  and  indicators  set 
forth  in  its  GPRA  plan.  NIDRR.  like 
other  Federal  research  agencies,  will 
measure  research  performance  and 
outcomes  in  the  GPRA  context.  NIDRR 
has  participated  in  the  Research 
Roundtable,  a  cooperative  effort  of  many 
Federal  research  agencies  to  develop  a 
coherent  strategy  for  applying  GPRA  to 
research.  NIDRR  has  developed  a  two- 
part  performance  measurement  strategy, 
based  on  approaches  discussed  at  the 
Roundtable,  that  includes  both  metric 
measures  of  productivity  (e.g.,  number 
of  refereed  publications,  citations  in  the 
literature,  persons  trained)  and 
qualitative  narratives  that  evaluate  the 
scientific  excellence,  relevance,  and 
dissemination  of  project  or  Center 
activities.  Research  is  a  lengthy  and 
sometimes  serendipitous  process;  it  is 
impossible  to  predict  what  even  the 
most  productive  research  will  achieve 
by  any  given  time.  Furthermore,  a  failed 
hypothesis  can  be  a  project  success.  At 
the  same  time.  NIDRK  and  other  Federal 
research  agencies  share  the  concerns  of 
Congress  and  the  Administration  that 
high  standards  of  program  performance 
and  accountability  for  outcomes  must  be 
applied  to  agency-sponsored  activities. 

Enhancing  Peer  Review 

NIDRR  is  implementing  a  project  to 
redesign  and  improve  important 
features  of  its  peer  review  to  provide 
more  continuity  of  evaluation  and 
improved  feedback  to  applicants.  These 


improvements  will  include  standing 
panels  for  some  competitions,  more 
useful  feedback  to  applicants,  more 
training  for  members  of  peer  review 
panels,  a  process  to  identify  and  handle 
repeat  applications,  clarifications  of 
funding  criteria  and  processes,  and 
regularly  scheduled  annual 
competitions. 

Creative  Funding  Mechanisms 

Four  goals  of  NIDRR's  management 
reform  are  to  stimulate  more 
collaborative  research,  to  support  some 
significant  longitudinal  research 
without  diminishing  competition  in  the 
program,  to  increase  the  frequency  of 
multidisciplinary  research,  and  to 
provide  grantees  with  the  flexibility  to 
make  rapid  responses  to  new  scientific 
and  technological  developments  while 
maintaining  program  accountability. 
Periodic  competition  ensures  the 
vitality  of  the  program  and  its  openness 
to  new  ideas.  NIDRR  will  develop 
marketing  strategies  and  capacity- 
building  that  wiU  expand  participation 
in  disability  research  by  leading 
scientists  and  innovators,  individuals 
with  disabilities,  and  those  from  diverse 
backgrounds. 

At  present,  collaborative  research  is 
implemented  in  the  form  of  shared 
protocols  and  common  datatiases,  or  in 
the  more  diffuse  form  of  subcontracting 
for  discrete  parts  of  a  whole.  While 
subcontracting  for  outside  expertise  is 
often  convenient,  closer  working 
partnerships  are  to  be  encouraged. 
Grantees  find  current  mechanisms  for 
participating  in  the  collection  of 
common  data  to  be  administratively  and 
fiscally  cumbersome.  NIDRR  will 
explore  other  strategies  to  promote 
collaboration,  including  earmarking 
funds  specifically  for  collaborative 
research  projects,  authorizing  grantees 
to  reserve  a  portion  of  their  Centers' 
funds  to  support  collaborative  efforts, 
and  creating  coordinating  centers  in 
some  subject  areas. 

Disability  is  a  complex,  dynamic,  and 
long-term  phenomenon.  Understanding 
the  course  of  disablement, 
rehabilitation,  and  adaptation  frequently 
requires  collection  of  data  over 
extended  time  periods.  Within  the 
general  60-month  limit  on  grant  periods, 
NIDRR  will  look  for  ways  to  support 
longitudinal  studies  in  those  instances 
of  critical  importance,  either  by  creating 
administrative  exceptions  or  by  creating 
managerial  consortia  that  can  transfer 
the  research  effort;  this  latter  effort 
might  be  achieved  through  the  contract 
mechanism  in  which  the  Government 
has  clear  ownership  of  all  products. 

While  single  discipline  research  is 
important,  implementing  the  new 


paradigm  of  disability  in  research  will 
demand  the  simultaneous  and 
synergistic  attention  of  many 
disciplines.  In  most  fields,  there  is  little 
academic  or  practical  incentive  for 
interdisciplinary  research.  Indeed, 
interdisciplinary  research  tends  to 
become  "non-disciplinary"  (i.e.,  non- 
scientific)  research  if  the  underlying 
theories,  assumptions,  techniques,  and 
anal\'tical  methods  are  not  clearly 
specified  and  if  the  relation  to  the 
theoretical  and  methodological  base  of 
each  involved  discipline  is  not  clearly 
staled.  NIDRR  virill  promote 
interdisciplinary  research,  if 
appropriate,  through  program 
requirements,  selection  criteria,  and 
new  training  approaches. 

Knowledge  develops  rapidly  in  some 
fields  and  certain  breakthroughs  in 
medicine  or  technology,  or  major  shifts 
in  public  policy,  present  opportunities 
for  improvements  for  persons  vrith 
disabilities  if  they  are  addressed 
immediately.  Conversely,  some 
emerging  technologies  may  present 
barriers  to  persons  with  disabilities  if 
they  are  not  addressed  rapidly.  Thus, 
NIDRR  is  developing  a  systematic 
process  for  grantees  to  direct  resources 
to  capitalize  on  these  unforeseen 
opportunities  while  maintaining 
accountability  and  productivity. 

International  Research 

Background.  The  Rehabilitation  Act 
of  1973,  as  amended,  (Sec  204  (b)(5)). 
states  that  the  Director  of  NIDRR  is 
authorized  to:  "Conduct  *  *  *  a 
program  for  international  rehabilitation 
research,  demonstration,  and  training 
for  the  purpose  of  developing  new 
knowledge  and  methods  in  the 
rehabilitation  of  individuals  with 
disabilities  in  the  United  States, 
cooperating  with  and  assisting  in 
developing  and  sharing  information 
found  useful  in  other  nations  in  the 
rehabilitation  of  the  individuals  with 
disabilities  and  initiating  a  program  to 
exchange  experts  and  technical 
assistance  in  the  field  of  rehabilitation 
of  individuals  with  disabilities  with 
other  nations  as  a  means  of  increasing 
the  level  of  skill  of  rehabilitation 
personnel."  NIDRR's  international 
activities  are  linked  to:  (1)  Improving 
the  skills  of  rehabilitation  personnel  in 
America  through  international  data,  (2) 
generating  international  research,  which 
provides  needed  data.  (3)  seeking 
international  collaborations  for  the 
development  of  assistive  technology, 
and  (4)  strengthening  disability 
leadership  globally. 

NIDRR  has  carried  out  its 
international  authority  through  a  variety 
of  activities  including  research  projects; 
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exchanges  and  training  of  scientists, 
engineers,  and  other  appropriate 
personnel;  exchanges  of  scientific  and 
technological  information;  conferences; 
support  of  databases;  and  other  avenues. 
Examples  of  these  activities  include  the 
following:  (a)  Collaborative  research 
centers  in  India  through  the  United 
States-India  Fund,  (b)  information 
exchange  through  support  for  the  World 
Wide  Web  Initiative  with  the  National 
Science  Foundation,  (c)  exchange  of 
disability  and  rehabilitation  experts  in 
issues  affecting  women  with  disabilities, 
and  (d)  policy  studies  and  forums  in 
areas  such  as  international  standards, 
technology,  and  special  education  for 
the  United  Nations,  the  European 
Union,  and  the  Oganization  for 
Economic  and  Cooperative 
Development. 

Future  Plans.  The  emergence  of  a  true 
global  economy  dictates  a  new  role  in 
international  acti\ities  to  promote  the 
well-being  of  persons  with  disabilities 
through  access  to  jobs,  better 
technology,  and  social  supports.  In 
addition,  the  U.S.  disability  research 
community  desires  to  share  the  new 
disability  paradigm  internationally.  To 
meet  these  concerns.  NIDRR  adopts  the 
following  priorities: 

International  Standards.  NIDRR  will 
participate  in  the  development  of 
international  standards  in  assistive 
technology  that  will  be  recognized  and 
debated  by  regulatory  agencies  or 
consortia  in  all  parts  of  the  world.  The 
adoption  of  those  standards  will  greatly 
facilitate  research  exchange  and  assist 
consumers  in  finding  appropriate,  high 
quality  products. 

loint  Research.  International 
collaborative  research  and  development 
efforts,  particularly  in  assistive 
technology,  universal  design, 
employment,  independent  living, 
wellness,  and  Participatory  Action 
Research  (PAR),  could  lead  to  important 
discoveries.  NIDRR  will  seek 
international  research  partners  to  share 
expenses  and  expertise  in  research 
projects  of  mutual  benefit. 

Conferencing/Exchange.  Effective 
exchange  of  information  and  expertise  is 
one  of  the  greatest  benefits  of  an 
international  effort.  NIDRR  virill 
undertake  an  integrated  spectrum  of 
activities  to  promote  the  new  paradigm 
in  concept  and  in  methodology. 
International  conferences,  exchange 
scholars,  and  capacity  building  will 
emphasize  personal  contact,  hands-on 
participation  in  data  and  research 
methodology,  and  practical  applications 
of  research  results. 

Database  Expansion.  Ckintemporary 
technology  permits  more  effective  use  of 
the  many  databases  in  the  international 


arena  that  can  provide  help  and 
resources  to  both  researchers  and 
consumers  in  the  United  States.  NIDRR 
desires  to  be  a  catalyst  in  linking 
relevant  databases  globally  so  that  the 
universe  of  information  is  available  to 
any  researcher  or  consimier  anywhere 
on  the  planet.  NIDRR-sponsored 
information  systems  will  be  the 
"gateway"  to  international  information 
gathering. 

Access  to  Information  Technology  and 
Telecommunications 

The  growing  significance  of 
telecommunications  and  information 
technology  on  a  global  basis  has  the 
potential  to  assist  individuals  with 
disabilities  in  interacting  with  their 
environments  through  employment, 
communications,  and  participation  in 
the  community.  NIDRR  will  continue 
efforts  to  ensure  the  availability  and 
accessibility  of  worldwide  information 
technology  to  persons  with  disabilities. 

Management  of  Intellectual  Property 

New  technologies,  especially 
electronic  information  media,  are  giving 
rise  to  even  more  disputes  about  the 
ownership  of  knowledge,  particularly 
when  complicated  by  Govertunent 
financing  of  the  development  of 
instruments,  databases,  or  devices.  The 
general  principle  of  grantee  right  to 
patent  or  copyright  products,  with 
Government  right  of  free  use.  can  be 
complex  to  administer.  NIDRR  will 
work  cooperatively  with  other  Federal 
agencies  and  grantees  to  discuss 
intellectual  property  guidelines  that 
protect  taxpayers'  interests  in  having 
broad  access  to  knowledge  developed 
with  public  funds,  and  yet  protect  the 
intellectual  property  rights  of  scientists 
and  inventors. 

Enhanced  Use  of  Information 
Technology 

NIDRR  plans  to  continue  aggressive 
use  of  information  technology  to 
facilitate  many  aspects  of  its  future 
actiiities.  including  increased  sharing  of 
research  results  and  data,  and 
encouraging  more  collaborative  projects, 
greater  use  of  common  protocols  and 
databases,  and  more  efficient  use  of 
research  resources.  To  increase 
communication  with  and  among 
grantees,  NIDRR  will  use  a  variety  of 
communications  .strategies,  including 
Web  site  information  on  NIDRR  and  its 
grantees.  NIDRR's  accessible  Web  site, 
with  hypertext  links  to  grantee  Web 
sites,  already  provides  considerable 
information  about  NIDRR  grantees.  In 
addition,  NIDRR  is  developing  a 
program  database  that  will  provide 
NIDRR  and  others  with  up-to-date 


information  about  NIDRR  grantees  and 
research  findings.  This  program 
database  will  allow  analyses  of  program 
characteristics  and  more  efficient 
management  and  evaluation  of 
individual  projects  and  the  total  NIDRR 
program.  NIDRR  also  will  create 
linkages  for  sharing  information  among 
Centers  and  projects.  These  wiU  include 
bulletin  boards,  lisl-serv's.  and  written 
newsletters.  Additionally.  NIDRR  will 
continue  to  sponsor  effective  use  of 
teleconferencing,  video-conferencing, 
and  emerging  telecommunications 
methods. 

Allocation  of  Resources 

Effective  allocation  of  resources  is 
required  to  realize  NIDRR  goals  in  all 
areas.  In  particular.  NIDRR  intends  to 
allocate  increased  resources  in  four 
areas  related  to  the  objectives  of  the 
five-year  Plan,  including: 

1.  Support  of  Centers  of  Excellence 
concentrating  on  large-scale  problems: 

2  Support  of  investigator-mitialed 
research  projects  that  use  the  best  ideas 
emereing  from  the  field: 

3.  Expansion  of  capacity-building 
activities,  including  training  researchers 
with  disabilities;  and 

4.  Development  of  funding 
opportunities  for  collaborative  projects. 

Realigning  NIDRR's  RRTC  program 
away  from  many  small  centers  with  a 
limited  scope  of  work  and  toward  more 
substantial  centers  that  are  increasingly 
cross-disability,  cross-disciplinary, 
interdisciplinary,  and  have  the  capacity 
and  flexibility  to  address  emeiging 
problems  is  a  complex  process  that  will 
be  accomplished  over  time.  The  changes 
inherent  in  this  process  will  be  made  by 
redirecting  some  existing  resources 
while  protecting  valuable  research 
capacity.  To  continue  the  success  of 
NIDRR's  field  initiated  research  project 
program.  NIDRR  is  increasing  the 
number  and  size  of  the  awards  to  ensure 
that  excellent  researchers  continue  to 
pursue  this  funding  opportunity. 

NIDRR  also  plans  to  review  and 
expand  its  training  activities  to  foster 
the  continued  development  of  excellent 
researchers,  especially  individuals  with 
disabilities,  for  the  disability  research 
endeavor.  In  addition.  NIDRR  plans  to 
develop  a  training  database  to  identifi,- 
and  track  persons  trained  in  NIDRR  s 
programs  and  to  track  their  participation 
in  the  disability  and  rehabiUtation 
fields.  The  training  database  will  help 
facilitate  development  of  a  trainee 
network  that  will  include  a  Web  site;  8 
list-serv  for  persons  who  participate  in 
NIDRR  training  programs:  and  a 
directory  of  current  and  past  trainees, 
scholars,  and  fellows.  This  network  will 
contribute  to  more  opportiinities  for  in- 
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person  presentations  and  interactions 
among  NIDRR  training  recipients. 

Continuous  Participatory  Planning 
NIDRR  will  formalize  an  ongoing 
process  for  reviewing  and  revising  the 
Long-Range  Plan  on  a  periodic  basis, 
and  for  ensuring  that  meaningful  annual 
priorities  are  ciafted  based  on  the  Plan. 
This  process  will  involve: 

•  Establishing  agenda-setting  work 
groups  in  each  of  the  outcome  areas 
designated  in  the  Plan.  These  work 
groups  will  meet  periodically  and  will 
be  responsible  for  substantive 
recommendations,  in  their  respective 
areas,  for  both  annual  priorities  and  new 
five-year  ^oals; 

•  Holding  at  least  one  public  hearing 
each  year.  This  hearing  \vill  focus  on 
one  substantive  area  and  will  evaluate 
current  work  and  identify  future  needs 
in  that  area.  These  hearings  will  be  held 
in  different  parts  of  the  country,  and 
will  take  advantage,  where  possible,  of 
video  conferencing  or  satellite 
broadcasting  techniques  to  allow  the 
hearings  to  be  more  geographically 
inclusive.  NIDRR  will  seek  cosponsors 
for  these  hearings  horn  organizations 
active  in  the  particular  substantive 


•  Convening  ad  hoc  focus  groups  in 
subject  areas  that  need  further 
exploration  prior  to  their  adoption  in 
annual  priorities; 

•  Using  a  combination  of  internal  and 
external  participants  to  develop  a 
combined  Strategic/Program  Plan,  and 
to  begin  that  process  two  years  in 
advance  of  the  expected  products;  and 

•  Evaluating  NIDRR  performance 
under  GPRA,  in  part  on  the  extent  to 
which  annual  priorities  are  derived 
from  and  coherent  with  the  Plan. 

NIDRR  will  assess  the  progress  of  its 
continuous  planning  effort.  NIDRR  will 
convey  this  information  in  an  annual 
report  to  the  Congress. 
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9  CFR 
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82 68039 

141 67450 

143 _ 67450 
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300 68052 
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52 67222.  67534,  67535, 

68065.68066 

70 68066 

85 68310 

86 68310 

372 68311 

41CFB 
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42CFR 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  7, 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans:  approval  and 

promulgation;  vahous 

States: 

Iowa:  Correction:  published 
12-7-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 

related  products: 

Thmelhoprin  and 
sulfadiazine:  published  12- 
7-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Louisiana:  published  12-7-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Boeing;  publisfied  11-2-99 

Domier;  published  11-2-99 

Saab;  published  11-2-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestically 
produced  and  imported: 
comments  due  by  12-17-99; 
published  10-18-99 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Plant-related  quarantine. 
domestic: 

Oriental  fruit  fly:  comments 
due  by  12-14-99: 
published  10-15-99 

COMMERCE  DEPARTMENT 

National  Oceanic  and 

Atmospheric  Administration 

Endangered  and  threatened 
species: 


Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Turtle  excluder  devices: 
comments  due  by  12- 
13-99:  published  10-13- 
99 
Sea  turtle  consen^ation: 
summer  flounder  trawling 
requirements — 
Turtle  excluder  devices: 
comments  due  by  12- 
14-99:  published  10-15- 
99 
Fishery  conservation  and 
management: 

Caribbean.  Gulf,  and  South 
Atlantic  fisheries  and  GuK 
of  Mexico  stone  crab — 
Reef  fish,  red  drum,  etc.; 
comments  due  by  12- 
17-99;  published  11-2- 
99 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Privacy  Act:  implementation; 
comments  due  by  12-17-99: 
published  10-18-99 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products:  energy 
conservation  program: 
Dishwashers;  test 
procedures:  comments 
due  by  12-13-99; 
published  9-28-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  r>ew 
motor  vehicles  and  engines: 
Heavy  duty  highway  engines 
and  vehicles  (2004  and 
later  model  years): 
emissions  control,  and 
light-duty  trucl<  definition; 
comments  due  by  12-16- 
99:  published  12-7-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Georgia:  comments  due  by 
12-14-99:  published  11- 
13-98 
Nebrasita:  comments  due  by 
12-16-99:  published  11- 
16-99 
Vermont;  comments  due  by 
12-16-99:  published  11- 
16-99 
Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

Texas:  comnwnts  due  by 
12-13-99:  published  11- 
12-99 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 


Rhizobium  inoculants; 
comments  due  by  12-14- 
99:  published  10-15-99 
Superfurxl  program: 
Toxic  chemical  release 
reporting;  community  right- 
to-ltnow — 
Lead  and  lead 
compounds,  lowenng  of 
reporting  thresholds: 
comments  due  by  12- 
16-99:  published  10-29- 
99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
Illinois  and  Kentucky; 
comments  due  by  12-13- 
99:  published  11-3-99 
Pennsylvania:  comments 
due  by  12-13-99; 
published  11-3-99 
South  Carolina;  comments 
due  by  12-13-99: 
published  11-10-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  management: 
Personal  property:  transfer 
of  excess:  comments  due 
by  12-16-99:  published 
11-16-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Approved  and  abbreviated 
new  drug  applications: 
supplements  and  ottier 
changes,  comments  due 
by  12-15-99:  published 
10-1-99 
Food  additive  petitions: 
Adjuvants,  production  aids, 
and  saniUzets — 
N.N-bis  (2-hydroxyethyl) 
alkyl  (C13-C15)  amine, 
comments  due  by  12- 
17-99:  published  11-17- 
99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Bull  trout:  comments  due  by 
12-16-99;  published  li-l- 
99 
LABOR  DEPARTMENT 
Workforce  Investment  Act  of 
1998.  implementation  of 
nondiscrimination  and  equal 
opportunity  provisions: 
comments  due  t)y  12-13-99: 
published  11-12-99 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
State  plans,  devetopmenl, 
enforcement,  etc.: 


Nevada:  comments  due  by 
12-16-99:  published  11- 
16-99 
NATIONAL  CREDIT  UNtON 
ADMINISTRATION 
Credit  unions: 
Leasing,  comments  due  by 
12-14-99:  published  10- 
15-99 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities:  domestic  licensing: 
Nuclear  power  plants — 
Emergency  core  cooling 
system  evaluation 
models:  comments  due 
by  12-15-99:  published 
10-1-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems: 
comments  due  by  12-15-99: 
published  11-15-99 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Help  Supply  Services;  $10 
millkxi  in  average  annual 
receipts:  comments  due 
by  12-14-99:  published 
10-15-99 
SOCIAL  SECURrTY 
AOMINISTRATK>N 
Organization  and  procedures: 
Social  security  numbers; 
assignn>ent  for  nonwork 
purposes:  comments  due 
by  12-13-99;  published 
10-12-99 
Social  security  benefits: 
Federal  old  age,  sunmois, 
and  disability  insurance — 
Down  syndrome  m  adults: 
medical  critena  for 
detennining  disatxlrty: 
comments  due  by  12- 
13-99;  published  10-12- 
99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations: 
California:  comments  due  by 
12-13-99:  published  10- 
12-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Airtxjs;  comments  due  by 
12-16-99:  published  11- 
16-99 
Allison  Engine  Co.: 
comments  due  l)y  12-13- 
99:  published  10-12-99 
Boeing;  comments  doe  by 
12-13-99;  published  10- 
27-99 
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Eurocopter  Canada  Ltd.: 

comments  due  by  12-17- 

99;  published  10-18-99 
Eurocopter  France; 

comments  due  by  12-13- 

99;  published  10-14-99 
Fokker;  comments  due  by 

12-15-99;  published  11- 

15-99 
Gulfstream;  comments  due 

by  12-13-99:  published 

11-18-99 
McDonnell  Douglas; 

comments  due  by  12-13- 

99;  published  10-27-99 
REVO.  Inc.;  comments  due 

by  12-14-99;  published 

10-6-99 
Saab;  comments  due  by  12- 

15-99;  published  11-15-99 
Class  E  airspace;  comments 
due  by  12-13-99;  published 
10-29-99 
Class  E  airspace;  con^ction; 
comments  due  by  12-17-99; 
published  11-12-99 


TREASURY  DEPARTMENT 
Customs  Service 

Merchandise  entry: 
Anticounterfeiting  Consumer 
Protection  Act;  Customs 
entry  documentation: 
comments  due  by  12-13- 
99:  published  11-16-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Pnvacy  Act:  implementation; 
comments  due  by  12-17-99; 
published  11-17-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Senflce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpj'/ 
www.nara.gov/fedreg. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  internet  from 
GPO  Access  at  http:// 
www.  access .  gpo .  gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  20/P.L.  106-119 

Upper  Delaware  Scenic  and 
Recreational  River  Mongaup 
Visitor  Center  Act  of  1999 
(Dec,  3.  1999;  113  Stat.  1604) 

H.R.  1555/P.L.  106-120 

Intelligence  Authonzation  Act 
for  Fiscal  Year  2000  (Dec.  3, 
1999;  113  Stat.  1606) 
Last  List  December  1,  1999 


Public  Laws  Electronic 
ttotlficatlon  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
llstservQwww.gsa.gov  with 
the  follc'.ving  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
tor  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

Animal  and  Plant  Health  Inapection  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  68667 

Cenaua  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  68668-68669 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  68689-68693 
Submission  for  OMB  review;  comment  request,  68693- 
68694 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Social  services  (Title  XX)  block  grants — 
2001  FY  State  allotments,  68694 

Commerce  Department 

See  Census  bureau 

See  International  Trade  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  68668 

Commission  of  Rne  Arts 

NOTICES 

Meetings,  68670 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China,  68670-68671 

Dominican  Republic,  68671-68672 

Oman,  68672 

Sri  Lanka,  68672-68673 

Defense  Department 

See  Na\'y  Department 

NOTICES' 

Meetings: 

Science  Board  task  forces,  68673 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  research  and  improvement — 
Partnerships  in  Character  Education  Pilot  Projects. 
68927-68929 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
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RULES 

Chronic  beryllium 
68914 


prevention  program,  68B53- 


Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Biomass  Program:  research  and  development  projects. 
68673-68674 


Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Tebufenozide.  68631-68637 
Water  pollution  control: 
National  pollutant  discharge  elimination  system 
(NPDES)— 
Storm  water  program  (Phase  11);  municipal  sewer 
systems  and  construction  sites.  68721-68851 
PROPOSED  RULES 
Air  programs: 
Ozone  areas  attaining  1-hour  standard:  identification  of 
areas  where  standard  will  cease  to  apply 
Findings  rescission,  68659-68661 
Radiation  protection  programs: 
Hanford  Site;  transuranic  radioactive  waste  proposed  for 
disposal  at  Waste  Isolation  Pilot  Plant;  waste 
characterization  program  documents  availability. 
68661-68662 
NOTICES 

Pesticide  programs: 
Organophosphates;  risk  assessment  and  public 
participation  in  risk  management — 
Methidathion  and  oxydemeton  methyl.  68679-68681 
Pesticides;  experimental  use  permits,  etc.: 

Monsanto  Co..  68681-68682 
Reports  and  guidance  documents;  availability,  etc.: 
Storm  water  regulations  (Phase  II);  municipal  sewer 
systems  and  construction  sites:  report  to  Congress. 
68852 


Federal  Aviation  Administration 

RULES 

Airmen  certification: 

Aircraft  dispatchers;  eligibility  and  certification 
requirements.  68915-68926 
Airworthiness  directives: 

Airbus.  68623-68625 

BFGoodrich.  68620-68623 

Boeing.  68618-68620 

British  Aerospace  ((etstream).  68628-68629 

Dassault.  68625-68628 
PROPOSED  RULES 
Airworthiness  directives; 

Bell,  68639-68640 

MD  Helicopters  Inc..  68646-68647 

Pratt  St  Whitney.  68640-68642 

Turbomeca.  68044-68646 


Pnnted  on  recycled  paper. 


IV 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Telecommunications  Act  of  1996;  implementation — 
Local  competition  provisions;  unbundled  network 
elements;  deaveraged  rate  zones,  68637 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

California.  68665 

Michigan,  68664-68666 

Texas,  68662-68664 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  68682-68683 
Meetings: 

North  American  Numbering  Council,  68683 

Federal  Deposit  Insurance  Corporation 

NOTICES 

.Meetings;  Sunshine  Act.  68683 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  notice  of  intent: 

Florida  Gas  Transmission  Co.,  68676-68677 
Hydroelectric  applications,  68677-68679 
Meetings: 

CNG  Transmission  Corp.,  68679 
Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp..  68674 

Columbia  Gas  Transmission  Corp.,  68674 

Great  Lakes  Gas  Transmission  L.P..  68674-68675 

Kansas  Pipeline  Co..  68675 

Koch  Gateway  Pipeline  Co.,  68675 

Texas  Gas  Transmission  Corp.,  68675 

Washington  Gas  Light  Co.  et  al.,  68676 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Labor-Management  Cooperation  Program.  68683-68686 

Federal  Mine  Safety  and  Healtti  Review  Commission 

PROPOSED  RULES 

Procedural  rules.  68649 

Federal  Reserve  System 

RULES 

Board  of  Governors  employees;  supplemental  standards  of 
ethical  conduct.  68615-68616 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  68687 
Meetings:  Sunshine  Act,  68687 

Federal  Trade  Commission 

NOTICES 

F*rohibited  trade  practices: 

Dunphy  Nissan,  Inc.,  et  al.,  68687-68689 
Reports  and  guidance  documents;  availability,  etc.: 

Antitrust  guidelines  for  collalx>rations  among 
competitors:  request  for  views,  68689 

Rr>e  Arts  Commission 

See  Commission  of  Fine  Arts 


Rsh  and  Wildlife  Service 

NOTICES 

Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 
Jennings,  Jerry,  68698 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Paper  and  paperboard  components — 
Acrylamide  polymer  with  sodium  2-acrylamido-2- 
methylpropanesulfonate.  68629-68631 
NOTICES 

Medical  devices: 
Premarket  application  approvals,  list;  safety  and 

effectiveness  summaries  availability,  68694-68696 
Reports  and  guidance  documents;  availability,  etc.: 
Mammography  Quality  Standards  Act — 
Final  regulations  document  3;  compliance  guidance, 
68696-68697 
New  drug  applications  covered  by  section  505(b)(2); 
industry  guidance,  68697-68698 

Forest  Service 

NOTICES 

Meetings: 
John  Day/Snake  Resource  Adisory  Council,  68668 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 

Healtli  Care  Rnancing  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  68698 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Extension  of  distance  Mexican  nationals  may  travel  into 
U.S.  without  obtaining  additional  immigration 
docimientation  at  selected  Arizona  ports-of-entry, 
68616-68618 

PROPOSED  RULES 

Organization,  functions,  and  authority  delegations: 
Los  Angeles  and  San  Francisco  Asylum  Offices,  CA; 
jurisdictional  change,  68638-68639 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  68719-68720 

International  Trade  Administration 

NOTICES 
Antidumping: 

Cut-to-length  carbon  steel  plate  from — 
Finland,  68669-68670 
Meetings: 

U.S.  Automotive  Parts  Advisory  Committee,  68670 


Federal  Register/ Vol.  64,  No.  235/ Wednesday,  December  8,  1999 /Contents 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Drams  of  one  megabit  and  above  from — 
Taiwan,  68701 

Justice  Department 

See  Immigration  and  Natiualization  Service 

NOTICES 

Pollution  control;  consent  judgments; 

Bay  Chemical  Co.  et  al.,  68701-68702 

Nassau  Metals  Corp.,  68702 

Willowridge  Estates.  L.L.C.,  et  al.,  68702 

Land  Management  Bureau 

NOTICES 

Survey  plat  filings: 
Oregon  and  Washington,  68699 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf  operations: 

Minerals  prospecting,  68649-68659 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  68699- 
68701 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safet>-  and  Health  Review  Commission 

National  Highway  Traffic  Safety  Administration 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Motor  vehicle  safety  standards — 
Side  impact  protection;  passenger  cars;  evaluation 
report.  68717-68718 

Navy  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
PyroGenesis  Inc.,  68673 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Oversight  Process  Pilot  Program  Lessons  Learned 
Workshop,  68705-68706 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  Corp.,  68702-68705 


Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

PROPOSED  RULES 
Railroad  Retirement  Act: 
Family  relationships;  inheritance  rights.  68647-68649 

Securities  and  Exdiange  Commission 

NOTICES 

Self-regulator)'  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  68706-68709 
Chicago  Stock  Exchange,  Inc..  68709-68710 
New  York  Stock  Exchange.  Inc.,  68710-68712 
Options  Clearing  Corp..  68712-68713 
Pacific  Exchange.  Inc..  68713-68715 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Ckimmission 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 
Salvador  Dali:  Optical  Illusions,  68717 

Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  68718- 
68719 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Interna!  Revenue  Service 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
courts;  comment  request,  68715-68716 


VI 
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Separate  Parts  In  This  Issue 

Parti! 

Environmental  Protection  Agency,  68721-68852 

Part  ili 

Department  of  Energy,  68853-68914 

PartiV 

Department  of  Transportation,  Federal  Aviation 
Administration,  68915-68926 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


Panv 

Department  of  Education,  68927-68929 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  iri  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 
5  CFR  Part  6801 
RIN3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System  (Board). 
ACTION:  Final  rule;  amendment. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE).  is  amending 
the  Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Board. 
This  amendment  would:  eliminate  the 
general  prohibition  on  ownership  of 
stock  in  primary  dealers  for  most  Board 
employees;  and  expand  the  availability 
of  stock  ownership  waivers  by  allowing 
waivers  to  be  granted  permitting  Board 
employees  to  retain  bank  stock  acquired 
prior  to  Federal  Reserve  employment  if 
the  stock  does  not  present  a  conflict  of 
interest  with  the  employees"  duties. 
EFFECTIVE  DATE:  December  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Williams,  Managing  Senior  Counsel, 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System,  telephone 
202/452-3295,  FAX  202/452-3101.  For 
the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Diane  )enkins,  202/452-3544. 
SUPPLEMENTARY  INFORMATION:  5  CFR 
2635.105  authorizes  executive  agencies, 
with  the  concurrence  of  OGE,  to  pubhsb 
agency-specific  supplemental 
regulations  necessary  to  implement 
their  respective  ethics  programs.  On 
October  16,  1996,  the  Board,  with  OGE's 
concurrence,  published  in  the  Federal 
Register  a  final  rule  to  establish 
supplemental  standards  of  ethical 
conduct  for  Board  employees  (61  FR 


53827-53830),  effective  November  1. 
1996. 

The  Board,  with  OGE's  concurrence, 
now  amends  its  supplemental  standards 
in  two  respects: 

First,  the  amendment  modifies  the 
prohibition  against  ownership  of  stock 
in  primary  government  securities 
dealers  to  apply  only  to  Board 
employees  who  have  ongoing  access  to 
highly  sensitive  information  (Class  I) 
collected  in  connection  with  Federal 
Open  Market  Committee  (FOMC) 
deliberations  and  decisions,  and 
identified  as  such  by  the  FOMC 
Committee.  The  Board  believes  that  the 
current  prohibition  of  share  ownership 
in  primary  dealers  for  all  Board 
employees  is  unnecessarily  broad  and 
that  the  prohibition  properly  should  be 
extended  only  to  those  employees 
where  the  possibility  of  the  appearance 
of  a  conflict  of  interest  occurs.  For  that 
reason,  the  Board  is  retaining  but 
liberalizing  this  provision,  so  as  to  allow 
such  share  ownership  except  for  those 
Board  employees  who  have  ongoing 
access  to  Class  I  FOMC  information. 

Second,  the  amendment  explicitly 
provides  for  waivers  to  be  granted 
permitting  Board  employees  to  retain 
bank  stock  acquired  prior  to  Federal 
Reserve  employment  if  the  stock  does 
not  present  a  conflict  of  interest  with 
the  employees'  duties.  The  current 
regulation  states  that  waivers  may  be 
available  if  ownership  or  control  was 
acquired  through  inheritance  or  gift,  as 
a  result  of  a  merger  or  other  change  in 
corporate  structure,  or  otherwise 
without  specific  intent  of  the  employee, 
spouse  or  minor  child  to  acquire  the 
interest.  The  purpose  of  the  amendment 
is  to  make  clear  that  new  Board 
employees  need  not,  in  every  case, 
divest  banking  organization  stock 
previously  acquired,  and  that  a  waiver 
may  be  available  if  a  new  employee  is 
not  involved  in  bank  regulatory  matters. 
This  revision  would  not  change  the 
existing  prohibition  on  any  current 
employee  (or  an  employee's  spouse  or 
child)  purchasing  stock  in  a  depository 
institution  or  its  affiliate  (except  in  the 
case  of  a  spouse  in  compensation  for  the 
spouse's  employment). 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(a)(2),  (b)  and 
(d),  the  Board  has  determined  that  good 
cause  exists  for  waiving  the  regular 


notice  of  proposed  rulemaking, 
opportunity  for  comment,  and  30-day 
delayed  effective  date  as  to  this  final 
rule  amendment.  This  action  is  being 
taken  because  it  is  in  the  public  interest 
that  this  rule,  which  concerns  matters  of 
agency  organization,  practice  and 
procedure  and  which  relieves  certain 
restrictions  placed  on  Board  employees, 
become  effective  on  the  date  of 
publication. 

Regulatory  Flexibility  Act 

The  Board  has  determined  under  the 
Regulator>'  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  primarily  affects  Board 
employees  and  their  families. 

Paperwork  Reduction  Act 

The  Board  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  S  CFR  Part  6801 

Conflict  of  interests,  Government 
employees. 

Dated:  November  23, 1999. 
lennifer  ).  Johnson. 

Secretary,  Board  of  Governors  of  the  Federal 
Reserve  System. 

Approved:  November  30, 1999. 
Stephen  D.  Potts, 
Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  with  the 
concurrence  of  the  Office  of 
Government  Ethics,  is  amending  5  CFR 
part  6801  as  follows: 

PART  6801— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  BOARD  OF 
GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

1.  The  authorit)'  citation  for  part  6801 
continues  to  read  as  follows: 

Authority:  5  LTSC.  7301:  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978):  12 
U.S.C.  244.  248:  E.O.  12674.  54  FR  15159,  3 
CFR.  1989  Comp..  p.  215.  as  modified  by  E.O. 
12731,  55  FR  42547.  3  CFR.  1990  Comp!.  p. 
306:  5  CFR  2635.105.  2635.403(a).  2635.502. 
2635.803. 
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2.  Section  6801.103  is  amended  by: 

a.  Revising  paragraph  (a)(2): 

b.  Redesignating  paragraphs  (c)(l)(i) 
and  (c)(l)(ii)  as  (c)(l)(ii)  and  [c)(l)(iii). 
respectively:  and 

c.  Adding  a  new  paragraph  (c)(l)(i). 
The  revision  and  addition  read  as 

follows: 

§6801.103    Prohibited  financial  IntCfMts. 

(a)  *   •   • 

(2)  A  primary  government  securities 
dealer  or  any  of  its  affiliates,  if  such 
employee  has  regular,  ongoing  access  to 
Class  I  Federal  Open  Market  Committee 
information. 

•  *        •        *        • 

(c)*  *  • 

(!)•    •    • 

(i)  Prior  to  Federal  Reserve 
employment: 

•  •        •        •        * 

(FR  Doc  99-31726  Filed  12-7-99;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  S«rvice 
8  CFR  Part  235 

[INS  No.  2026-99] 
RIN111S-AF60 

Extension  of  25-Mlle  Umtt  at  Select 
Arizona  Ports-of-Entry 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  to  extend  the 
distance  Mexican  nationals  may  travel 
into  the  United  States  without  obtaining 
additional  immigration  documentation 
at  selected  ports-of-entry  (POEs)  along 
the  United  States  and  Mexico  border. 
The  selected  POEs  are  located  in  the 
State  of  Arizona  at  Sasabe,  Nogales. 
Mariposa.  Douglas,  and  Naco.  Once 
visitors  to  Arizona  meet  the  inspection 
requirements  of  legal  entry  to  the  United 
States,  they  will  be  able  to  travel  within 
the  75-mile  border  region  of  Arizona. 
This  rule  is  intended  to  promote 
commerce  in  the  southern  Arizona 
border  area  while  still  ensuring  that 
sufficient  safeguards  are  in  place  to 
prevent  illegal  entry  to  the  United 
States. 

DATES:  Effective  date:  This  interim  rule 
is  effective  December  8. 1999. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  February 
7.2000. 


AOOflESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director. 
Policy  Directives  and  Instructions 
Branch,  Inunigration  and  Naturalization 
Service,  425  I  Street.  NW.,  Room  5307. 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2026-99  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Moms.  Assistant  Chief  Inspector, 
Immigration  and  Naturalization  Service. 
425  I  Street,  NW.,  Room  4064, 
Washington.  DC  20536,  telephone  (202) 
305-2970. 
SUPPLEMENTARY  INFORMATION: 

What  Change  Is  Being  Made  by  This 
Rule? 

This  interim  rule  amends  8  CFR 
235.1(0(1)  by  extending  from  25  to  75 
miles  the  distance  Mexican  nationals 
who  meet  the  inspection  requirements 
for  legal  entry  at  selected  POEs  in 
Arizona  along  the  United  States  and 
Mexico  border  may  travel  into  the 
United  States  without  obtaining 
additional  immigration  documentation. 
The  selected  POEs  are  located  in  the 
State  of  Arizona  at  Sasabe.  Nogales. 
Mariposa.  Douglas,  and  Naco.  Mexican 
nationals  admitted  at  these  POEs  may 
travel  in  Arizona  within  75  miles  of  the 
border  without  obtaining  Form  1-94. 
Arrival  and  Departure  Record,  and  may 
remain  in  the  United  States  for  a  period 
not  to  exceed  72  hours.  Mexican 
nationals  admitted  as  nonimmigrant 
visitors  at  the  Mexican  border  POEs  in 
the  State  of  Arizona  at  Sasabe,  Nogales, 
Mariposa.  Naco  or  Douglas  for  a  period 
not  to  exceed  72  hours,  may  also  travel 
within  25  miles  of  the  border  in  the 
State  of  California.  New  Mexico  and 
Texas  as  long  as  they  remain  within  25 
miles  of  the  border  while  in  those  states. 

What  Are  the  Current  Requirements  for 
Mexican  Nationals  Entering  the  United 
States? 

Since  1953.  Mexico  and  the  United 
States  have  agreed  to  make  special 
accommodations  for  Mexican  nationals 
who  cross  the  border  into  the  immediate 
border  area  to  promote  the  economic 
stability  of  the  region.  The  Service  has 
helped  promote  border  commerce  by 
permitting  travel  within  25  miles  of  the 
boundary  for  less  than  72  hours  without 
additional  documentation  other  than 
that  needed  to  be  admitted  to  the  United 
States.  Frequent  Mexican  visitors  may 
obtain  and  use  border  crossing 
identification  cards  (BCCs)  such  as  the 
Service-issued  Forms  1-186  or  1-586. 


Mexican  Nonresident  Alien  Border 
Crossing  Card,  and  Form  DSP-150,  Bl/ 
B2  Visa  and  Border  Crossing  Card, 
issued  by  the  Department  of  State  and 
commonly  called  the  "Laser  Visa"  (see 
8  CFR  part  212.6).  BCCs  allow  qualified 
persons  who  frequently  cross  the  United 
States  and  Mexico  border  to  be  admitted 
to  the  United  States  more  quickly  and 
without  fiuther  documentation  while 
still  preserving  the  integrity  and 
security  of  the  admissions  process. 
Current  regulations  also  require 
Mexican  nationals  who  seek  to  enter  the 
United  States  for  more  than  72  hours, 
and/or  to  travel  farther  than  25  miles 
from  the  United  States  and  Mexico 
border  to  obtain  Form  1-94. 

Why  Is  the  Service  Making  This 
Change? 

With  passage  of  the  North  American 
Free  Trade  Agreement  in  1994. 
commerce,  travel,  and  tourism  across 
the  United  States  and  Mexico  border 
into  neighboring  communities  have 
increased  the  economic 
interdependence  of  cities  located  in  the 
border  area. 

Currently  Sonora,  Mexico,  and  the 
State  of  Arizona  form  one  of  the  fastest 
growing  cross-border  regions.  However, 
unlike  the  other  border  Stales.  Arizona 
has  no  large  city  within  the  Service- 
defined  zone  of  25  miles.  The  first  large 
city  from  the  border  in  central/ 
southeastern  Arizona  is  Tucson  which 
is  about  55  air  miles  fit>m  the  United 
States/Mexico  border  and  from  60  to  75 
miles  away  from  the  five  nearest  POEs. 
According  to  the  current  regulations  at 
8  CFR  235.1(f)(1)  a  Tucson-bound 
Mexican  businessperson.  tourist,  or 
shopper  must  acquire  additional 
doctunentation  just  to  engage  in  the 
same  routine  activities  that  occur  daily 
at  every  other  major  crossing  point 
along  the  border.  These  routine  legal 
border  crossers  have  to  spend  additional 
time  at  the  POE  to  obtain  a  Form  1-94 
and  must  pay  a  fee  of  $6. 

To  address  concerns  fi^m  city 
officials  in  Tucson,  surrounding 
communities,  travelers  in  southern 
Arizona,  and  trade  organizations  such  as 
the  Border  Trade  Alliance,  by  this  rule 
the  Service  will  extend  the  distance 
limit  to  75  miles  within  Arizona.  A 
businessperson,  tourist,  or  shopper  will 
still  be  required  to  meet  all  the 
requirements  for  legal  entry  into  the 
United  States.  The  city  of  Tucson 
estimates  that  this  change  in  the 
distance  limit  will  greatly  expand 
commercial  activity  in  the  city  and  in 
smaller  towns  between  Tucson  and  the 
border.  The  city  of  Tucson  conducted  a 
study  indicating  that,  after 
implementation  of  this  rule,  the 
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commercial  gain  from  Mexican  visitors 
is  estimated  to  reach  S56.3  million  a 
year. 

How  Can  Mexican  Nationals  Travel 
Beyond  the  7S-Mile  Limit  or  Stay  in  the 
United  States  for  Longer  Than  72 
Hours? 

The  change  announced  in  this  rule 
does  not  apply  to  a  Mexican  national 
who  intends  to  go  beyond  the  75-mile 
limit  in  Arizona  or  who  vrishes  to  stay 
in  the  United  States  for  more  than  72 
hours.  In  such  a  case,  the  Mexican 
national  must  obtain  a  Form  1-94  and 
pay  the  S6  fee.  in  accordance  with 
existing  requirements. 

Does  the  Service  Intend  To  Expand  the 
25-Mile  Limit  at  Other  United  States 
and  Mexico  Border  POEs? 

The  Service  beUeves  that  this 
regulatory  change  responds  to  the 
unique  circimistances  of  central/ 
southeastern  Arizona.  There  is  currently 
no  plan  to  test  this  approach  elsewhere 
along  the  Southwest  Border  whore 
cross-border  commerce  appears  to  occur 
routinely  within  the  existing  25-mile 
regulatory  limit. 

How  Will  This  Rule  Affect  the  Border 
Patrol  and  Other  Enforcement 
Operations? 

Once  this  interim  rule  takes  effect,  the 
Service  will  monitor  and  evaluate  any 
changes  in  the  patteriis  of  violations  of 
terms  of  admission  that  may  occur.  In 
addition,  the  Service  shall  monitor  data 
on  apprehensions  of  those  Mexican  BCC 
holders  who  do  not  have  an  approved 
Form  1-94  and  who  violate  their  terms 
of  admission  by  remaining  in  the  United 
States  for  more  than  72  hours  or  who 
travel  beyond  the  75  mile  limit  set  by 
this  rule. 

What  Fiscal  Impact  Will  This  Rule 
Have  on  the  Service? 

The  Service  estimates  that  this  nUe 
will  eliminate  the  need  for  Mexican 
nationals  to  obtain  approximately 
50.000  Forms  1-94  aimually.  at  a  cost  to 
them  of  $6.00  per  form.  The  aimual  loss 
of  approximately  S300.000  in  revenue  to 
the  Service  vnll  be  partially  offset  by  the 
reduction  in  traffic  congestion  at  the 
affected  POEs.  the  facilitated  entry  of  a 
greater  percentage  of  travelers,  and  the 
elimination  of  Service  staff  time 
required  to  issue  those  Forms  1-94. 

Good  Cause  Exception 

Implementation  of  this  rule  as  an 
interim  rule  with  an  immediate  effective 
date  and  with  provision  for  post- 
promulgation  public  comments  is  based 
upon  the  "good  cause"  exceptions 
found  at  5  U.S.C.  553(b)(B)  and  (d)(1). 


The  reasons  for  immediate 
implementation  of  this  interim  rule  are 
as  follows:  This  rule  removes  a 
restriction  on  travel  within  the  State  of 
Arizona  for  Mexican  nationals  who 
meet  all  the  requirements  for  legal  entry 
into  the  United  States.  The  removal  of 
this  restriction  is  intended  to  facilitate 
travel  vrithin  the  State  of  Arizona,  and 
to  expand  commercial  activity  in 
Tucson  and  in  smaller  towns  between 
Tucson  and  the  United  States  and 
Mexico  border.  Delaying  the  elimination 
of  this  restriction  would  be  uimecessary 
and  contrary  to  the  public  interest. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it.  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantia]  number  of  small 
entities.  The  city  of  Tucson  estimates 
that  the  change  in  regidation  will  greaUy 
expand  commercial  activity  in  the  city 
and  in  smaller  towns  between  Tucson 
and  the  border.  City  officials  estimate 
the  commercial  gain  fixim  Mexican 
Visitors  virill  reach  $56.3  million  a  year. 
Although  this  rule  will  likely  have  some 
economic  impact  on  small  entities,  the 
impact  should  not  be  substantial.  This 
rule  is  intended  to  increase  commercial 
activity  for  small  and  large  entities  in 
the  United  States. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  The  rule  will  not  result  in  an 
aimual  effect  on  the  economy  of  SI  00 
million  or  more:  a  major-increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  iimovation.  or  on  the  ability 
of  United  States-based  companies  to 
compete  with  foreign-based  companies 
in  domestic  and  export  markets. 


Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice.  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  interim  rule  meets  the  appUcahle 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.O.  12988. 

List  of  Subiecis  in  8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens.  Immigration. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  235  of  chapter  I  of 
Tide  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  23S— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

1.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authoritv:8  U.S.C.  1101. 1103, 1182. 1183. 
1201,  1224,  1225. 1226, 1227.  1228.  1252;  8 
CFR  part  2. 

2.  Section  235.1  is  amended  by: 

a.  Revising  paragraph  (f)(l)(iii): 

b.  Removing  the  period  at  the  end  of 
paragraph  (f)(l)(iv),  and  adding  in  its 
place  ';  or"  and  by 

c.  Adding  a  new  paragraph  (f)(l)(v).  to 
read  as  follows; 

$235.1     Scope  of  examination. 
•         •         •         ■         • 

(f)*   •   * 

(D*  *  • 

(iii)  Except  as  provided  in  paragraph 
(f)(l)(v)  of  this  section,  any  Mexican 
national  who  is  exempt  from  a  visa  and 
passport  pursuant  lo$212.1(c)(llof  this 
chapter,  or  who  is  in  possession  of  a 
passport  and  X'alid  visa  who  is  admitted 
as  a  nonimmigrant  visitor  for  a  period 
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not  to  exceed  72  hours  to  visit  within 
25  miles  of  the  border: 

(v)  Any  Mexican  national  who  is 
exempt  horn  a  visa  and  passport 
pursuant  to  §212.1(c)(lJ  of  this  chapter, 
or  is  in  possession  of  a  passport  and 
valid  visa  who  is  admitted  as  a 
nonimmigrant  visitor  at  the  Mexican 
border  POEs  in  the  State  of  Arizona  at 
Sasabe.  Nogales.  Mariposa,  Naco.  or 
Douglas  for  a  period  not  to  exceed  72 
hours  to  visit  within  the  State  of 
Arizona  and  within  75  miles  of  the 
border. 


Dated:  December  2.  1999. 
Doris  Meissner, 

Commissioner.  Immigration  and 
Naturalization  Senice. 
[FR  Doc.  99-31694  Filed  12-7-99  8:45  ami 
nUJNG  CODE  4410-1»-« 


DEPAHTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-323-A0:  Amendment 
39-11456;  AO  99-25-13] 

RIN2120-AA64 

Airworttiiness  Directives:  Boeing 
Model  777-200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  777-200 
and  -300  series  airplanes.  This  action 
requires  revising  the  Limitations  Section 
of  the  Airplane  Flight  Manual  to 
prohibit  the  dispatch  of  certain 
airplanes  imder  certain  conditions.  This 
amendment  also  requires  repetitive 
inspections  to  ensure  correct  operation 
of  the  backup  generators:  and.  for 
certain  airplanes,  a  one-time  inspection 
to  detect  damage  of  the  engine  external 
gearbox:  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  infUght  shutdowns  due  to 
sheared  backup  generator  shafts.  The 
actions  specified  in  this  AD  are 
intended  to  prohibit  the  dispatch  of  an 
airplane  with  an  engine-mounted 
backup  generator  having  a  sheared  shaft: 
and  to  detect  and  correct  damage  to  the 
engine,  which  could  result  in  inflight 
shutdowns. 
DATES:  Effective  December  23, 1999. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
23.  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  miist  be  received  on  or  before 
February  7.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  99-NM- 
323-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  bom  Boeing 
Commercial  Airplane  Croup,  P.O.  Box 
3707,  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Hormel.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (425)  227-2681; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  two  recent 
inflight  engine  shutdowns  that  were 
initiated  by  a  failure  of  the  engine- 
driven  backup  generator  [including  a 
sheared  shaft),  and  consequent  failure  of 
the  engine  gearbox  oil  pump  due  to 
contamination  from  the  damaged 
backup  generator  drive  bearing  in  the 
engine  gearbox.  Most  backup  generator 
shaft  shear  events  are  the  result  of 
leaking  driveshaft  seals,  or  improper 
servicing  of  the  backup  generator  during 
maintenance.  The  current  Model  777 
Master  Minimum  Equipment  List  allows 
airplane  operation  for  up  to  10  days 
with  a  failed  backup  generator  shaft. 
Both  inflight  shutdowns  occurred  on 
Boeing  Model  777  series  airplanes 
equipped  with  Rolls-Royce  Trent  800 
series  turbofan  engines.  However,  the 
FAA  has  determined  that  the  same 
unsafe  condition  may  also  occur  on 
General  Electric  GE90  and  Pratt  & 
Whitney  PW4000  series  turbofan 
engines,  since  the  same  backup 
generators  are  installed  on  airplanes 
having  these  engines. 

Investigation  continues  in 
determining  the  exact  reason  for  the 
backup  generator  shaft  shear  events  and 
consequent  engine  failures.  However, 
the  FAA  considers  that  improper 
servicing  of  the  backup  generator  oil 
system  could  be  a  contributing  factor. 


Consequently,  improper  servicing  or 
improper  replacement  of  the  backup 
generator  by  the  same  individual,  on 
both  engines  on  the  same  flight,  could 
lead  to  the  failure  of  both  generators, 
and  result  in  a  common-cause  failure 
and  inflight  shutdown  of  both  engines. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Boeing  777  Service  Letters 
that  recommend  temporary  revisions  to 
the  backup  generator  servicing  and 
dispatch  (operational)  procedures  for 
Model  777  series  airplanes  equipped 
with  Trent  800.  GE90.  and  PW4000 
series  turbofan  engines. 

•  777-SL-24-023-B,  dated  August 
16, 1999,  "Back  Up  Generator  Servicing 
and  Dispatch  Requirements — 
Temporary  Revision — RR  Installations." 

•  777-SL-24-024,  dated  August  16. 
1999.  "Back  Up  Generator  Servicing  and 
Dispatch  Requirements — Temporary 
Revision — GE  Installations." 

•  777-SL-24-025,  dated  August  18. 
1999,  "Back  Up  Generator  Servicing  and 
Dispatch  Requirements — Temporary 
Revision — PW  Installations." 

The  FAA  also  has  reviewed  and 
approved  Rolls-Royce  Service  Bulletin 
RB.2n-72-C813.  Revision  1,  dated  luly 
16, 1999.  which  describes  certain 
maintenance  actions  (i.e..  an  inspection 
of  the  engine  external  gearbox  to  detect 
damage,  and  corrective  actions,  if 
necessary)  for  Trent  800  series  turbofan 
engines,  which  are  recommended  by 
Rolls-Royce  in  the  event  of  a  backup 
generator  low  oil  pressure/shaft  shear 
event. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  777 
series  airplanes  oithe  same  type  design, 
this  AD  is  being  issued  to  require 
revising  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM)  to 
prohibit  the  dispatch  of  Model  777 
series  airplanes  having  backup 
generators  with  sheared  shafts;  and  to 
prohibit  any  extended  twin-engine 
operations  (ETOPS)  flight  until  a  non- 
ETOPS  flight  of  at  least  one  hour  in 
duration  is  accomplished,  following 
replacement  of  the  backup  generator  on 
both  the  left  and  right  engines  with  a 
new  or  serviceable  backup  generator. 
This  amendment  also  requires  repetitive 
inspections  to  ensure  correct  operation 
of  the  backup  generators:  and.  for 
certain  airplanes,  a  one-lime  inspection 
to  detect  damage  of  the  engine  external 
gearbox:  and  corrective  actions,  if 
necessary.  The  actions  are  required  to  be 
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accompUshed  in  accordance  with  the 
service  information  described 
previously  except  as  discussed  below. 

DiBerences  Between  the  AD  and  the 
Service  Information 

Boeing  Service  Letters  777-SL~24- 
023-B  and  777-SL-24-024  recommend 
against  the  dispatch  of  Boeing  Model 
777  series  airplanes  equipped  with 
Trent  800  or  GE90  series  turbofan 
engines  having  a  sheared  shaft  on  the 
backup  generator.  Service  Letter  777- 
SL-24-025.  applicable  to  Boeing  Model 
777  series  airplanes  equipped  with 
PW4000  series  turbofan  engines,  does 
not  recommend  against  the  operation  of 
Model  777  series  airplanes  having  a 
sheared  shaft  on  the  backup  generator. 
However,  this  AD  prohibits  dispatch  of 
any  Model  777  series  airplane  having  a 
sheared  shaft  on  the  backup  generator. 
This  AD  also  prohibits  any  extended 
twin-engine  operations  (ETOPS)  flight 
until  a  non-ETOPS  flight  of  at  least  one 
hour  in  duration  is  accomplished, 
following  replacement  of  the  backup 
generator  on  both  the  left  and  right 
engines  with  a  new  or  serviceable 
backup  generator. 

In  addition,  this  AD  requires  certain 
Rolls-Royce  Trent  800  engine 
maintenance  actions  that  are 
recommended  in  Rolls-Royce  Service 
Bulletin  RB.2n-72-C813.  Revision  1, 
but  that  are  not  included  in  the  Boeing 
Service  Letter  777-S1^24-023-B  for 
Rolls-Royce  engines.  Such  maintenance 
actions  are  required  by  this  AD  if  a 
backup  generator  shaft  has  sheared 
within  the  last  250  flight  hours,  or  if  the 
gearbox  inspections  specified  in 
Revision  1  of  the  Rolls-Royce  service 
bulletin  were  not  accomplished. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  ESiective  Date 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  99-NM-323-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Pan  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety- 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4?  U  S.C  106(g).  401 13.  44701 . 

$39.13    [Amwtdwi] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-2S-13    Boeing:  Amendment  39-11456. 

Do<;kel  99-NM-323-AD. 

Applicability:  Model  777-200  and  -300 
series  airplanes  equipped  with  Rolls-Royce 
Trent  800.  General  Electric  CE90.  or  Pratt  k 
Whitney  PW400G  series  turbofan  engines; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subifKl  to  the  lequireroents  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (fl  of  this  AD,  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condiUon  addressed  liy  this 
AD;  and.  if  the  imsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prohibit  dispatch  of  an  airplane  with  an 
engine-mounted  backup  generator  haWng  a 
sheared  shaft;  and  to  detect  and  correct 
damage  to  the  engine,  which  could  result  in 
inflight  shutdowns;  accomplish  the 
following: 

Revisions  to  the  Airplane  Flight  Manual 

(a)  For  all  airplanes:  Within  14  days  after 
the  effe<:tive  date  of  this  AD.  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (Af^)  to  include  (he 
following  information.  This  may  he 
accomplished  bv  inserting  a  copy  of  this  AD 
in  the  Af^f. 

"Dispatch  of  the  airplane  with  an  engine- 
mounted  backup  generator  having  a  sheared 
shah  is  prohibited. 

Following  replacement  of  the  backup 
generator  on  both  the  left  and  right  engines. 
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extended  twin-engine  operations  (ETOPS) 
flight  is  prohibited  until  a  non-ETOPS  flight 
of  at  least  one  hour  in  duration  is 
accomplished." 

Prohibiled  Servicing  or  Replacement 

(b)  For  all  airplanes:  As  of  14  days  after  the 
effective  date  of  this  AD,  servicing  of  both  the 
left  and  right  backup  generators  or 
replacement  of  both  tMckup  generators  with 
new  or  serviceable  components  by  the  same 
individual  prior  to  the  same  flight  is 
prohibited. 

One-Time  Actions  for  RollS'Royce  Engines 

(c)  For  airplanes  equipped  with  Rolls- 
Royce  Trent  800  series  turbofan  engines: 
Within  ]4  days  after  the  effective  date  of  this 
AD.  determine  whether  the  .status  message 
•ELEC  BACKUP  GEN  L(R)'  and  the 
maintenance  message  "Backup  generator  MR) 
has  a  sheared  shaft"  have  occurred  within 
the  last  250  flight  hours  prior  to  the  effective 
date  of  this  AD.  If  these  messages  have 
occurred  during  that  time,  accomplish 
follow-on  corrective  actions,  as  applicable,  at 
the  tiroes  specified  in  paragraphs  C.l.(c)  and 
D.  of  Rolls-Royce  Ser\'ice  Bulletin  RB.211- 
72-C813,  Revision  1,  dated  July  16. 1999,  in 
accordance  with  the  procedures  specified  in 
the  service  bulletin. 

Note  2;  Boeing  Service  l-elter  777-SL-24- 
023-B,  dated  August  16, 1999.  references 
Rolls-Royce  Service  Bulletin  Rfl. 211-72- 
C813,  Revision  1,  dated  July  16, 1999,  as  an 
additional  source  of  service  information  to 
accomplish  certain  actions  required  by  this 
AD 

IiispectioQS  and  Corrective  Actions 

(d)  Within  14  days  after  the  effective  date 
of  this  AD,  and  thereafter  prior  to  each  flight: 
Accomplish  paragraph  (d)(1).  (d)(2),  or  (d)(3) 
of  this  AD,  as  applicable. 

Rolls-Royce  Engines 

(1)  For  airplanes  equipped  with  Rolls- 
Royce  Trent  800  series  turbofan  engines, 
accomplish  paragraphs  |d)(1)(i)  and  ld)|1)(ii) 
of  this  AD. 

(i)  Inspect  the  Electrical  Maintenance  Page 
of  the  engine  indicating  and  crew  alerting 
system  (EiCAS).  and  perform  follow-on 
corrective  actions,  as  applicable,  at  the  times 
specifled  in  and  in  accordance  with  the 
procedures  specified  in  Boeing  Service  Letter 
777-SL-24-023-B.  dated  August  16,  1999. 

(ii)  If  the  status  message  "ELEC  BACKUP 
GEN  L(R)"  is  active:  Prior  to  htrther  flight, 
inspect  the  Maintenance  Access  Terminal 
(MAT)  for  certain  maintenance  messages 
indicating  a  sheared  shaft  or  low  oil  pressure, 
as  specified  in  Step  2. a.  of  Boeing  Service 
Ulter  777-SL-24-023-B.  dated  August  16, 
1999:  and  accomplish  the  corrective  actions 
specified  in  Steps  2.a.(1)  or  2.a.(2),  as 
applicable,  in  accordance  with  that  service 
letter 

General  Electric  Engines 

(2)  For  airplanes  equipped  with  General 
Electric  GE90  series  turbofan  engines:  If  the 
status  message  "ELEC  BACKUP  GEN  L(R)"  is 
active,  prior  to  further  (light,  inspect  Ihe 
MAT  for  ceriain  maintenance  messages 
indicating  a  sheared  shaft  or  low  oil  pressure, 
as  specified  in  Step  l.a.  of  Boeing  Service 


Letter  777-51^24-024,  dated  August  16, 
1999;  and  accomplish  the  corrective  actions 
specified  in  Steps  1.a.(1)  or  l.a. (2),  as 
applicable,  in  accordance  with  the  service 

letter. 

Pratt  &  Whitney  Engines 

(3)  For  Model  777  series  airplanes 
equipped  with  Pratt  i  Whilney  PVV4000 
series  turbofan  engines:  If  the  status  message 
"ELEC  BACKUP  GEN  L(R)"  is  active,  prior  to 
further  flight,  inspect  the  MAT  for  ceriain 
maintenance  messages  indicating  a  sheared 
shaft  or  low  oil  pressure,  as  specified  in  Step 
la.  of  Boeing  Service  Letter  777-SL-24-025, 
dated  August  18,  1999,  in  accordance  with 
that  service  letter. 

(i)  If  any  of  the  specified  maintenance 
messages  is  active,  prior  to  further  flight, 
remove  and  replace  the  backup  generator  in 
accordance  with  Airplane  Maintenance 
Manual  lAMM)  24-25-01-000-801  or  24- 
25-01-400-801 ,  as  applicable. 

(ii)  If  Ihe  backup  generator  shaft  is  found 
to  be  sheared,  or  either  of  the  low  oil 
pressure  messages  are  active,  prior  to  further 
flight,  accomplish  the  correc:tive  actions 
specified  in  Step  l.a.(l)  of  Boeing  Service 
Letter  777-SL-24-025,  dated  August  18, 
1999,  in  accordance  with  thai  service  letter. 

Flight  Test  Afler  Replacement  of  Backup 
Generators 

(e)  For  all  airplanes:  As  of  14  days  after  the 
effective  date  of  this  AD,  following  any 
replacement  of  the  backup  generator  on  both 
the  left  and  right  engines,  accomplish 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD  at  Ihe 
times  specified  in  those  paragraphs. 

(1)  Prior  to  any  ETOPS  Highl.  conduct  a 
non-revenue  test  flight  of  at  least  one  hour  in 
duration,  or  a  non-ETOPS  flight  that  is  either 
a  non-revenue  or  revenue  flight  of  at  least 
one  hour  in  duration. 

(2)  Prior  to  further  flight  after 
accomplishment  of  the  action  required  by 
paragraph  (e)(1)  of  this  AD:  Verify 
accomplishment  of  the  maintenance  actions 
required  by  paragraph  (d)(]).  (d)(2),  or  (d)(3) 
of  this  AD,  as  applicable. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thai 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CerliBcalion  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  3;  Information  concerning  the 
existence  of  approved  allemalive  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  PermiU 

(g)  Special  flight  permits  may  bo  issued  in 
accordance  with  H21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  looperate  the  airplane  lo  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporalion  by  Refierence 

(h)  Except  as  provided  by  paragraphs  (a) 
and  (d)(3)(i|  of  this  AD,  Ihe  actions  shall  be 
done  in  atxordance  with  Rolls-Royce  Service 
Bulletin  RB.211-72-C813,  Revision  1,  dated 
luly  16,  1999;  Boeing  Service  Letter  777-SL- 
24^)23-B,  dated  August  16, 1999;  Boeing 
Service  Loiter  777-SL-24-024.  dated  August 
16,  1999;  or  Boeing  Service  Letter  777-SL- 
24-025,  dated  August  IB,  1999;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  tuples  may  be  obtained 
from  Boeing  Commen;ial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207,  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Sireel.  NW.,  suile  700,  Washington, 
DC 

(i)  This  amendment  becomes  effective  on 
December  23,  1999. 

Issued  in  Ronton,  Washington,  on 
November  30, 1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airphne 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-31472  Filed  12-7-99;  8:45  ami 
BILUNO  COOE  W10-1I-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  9e-NM-M1-A0;  Amendnnnt 
39-1 1 4S0;  AD  99-2S-07] 

RIN2120-AA64 

Airworthiness  Directives;  BFGoodrlch 
Main  Brake  Assemblies  as  Installed  on 
Airbus  Model  A319  and  A320  Series 
Airplanes 

agency:  Federal  Aviation 
Adininistratioii,  DOT. 
ACmON:  Final  rule;  request  for 
coounents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  BFGoodrich  main 
braJce  assemblies  as  installed  on  Airbus 
Model  A319  and  A320  series  airplanes. 
This  action  requires  a  one-time 
inspection  of  the  wear  indicator  pins  to 
determine  the  level  of  wear  of  the  main 
brake  assemblies  of  the  main  landing 
gear  (MLG),  and  corrective  actions,  if 
necessary.  This  action  also  requires 
modification  of  the  main  brake 
assemblies  of  the  MLG,  and 
incorporation  of  specified  wear  limits 
into  the  maintenance  inspection 
program.  This  amendment  is  prompted 
by  in-service  reports  of  brake 
deterioration  caused  by  thermal 
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oxidation  of  the  carbon  disks  of  certain 
BFGoodrich  main  brake  assemblies.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  thermal  oxidation 
of  the  main  brake  assemblies,  which 
could  result  in  deterioration  of  the  MLG 
brakes,  and  consequent  reduced  braking 
performance. 

DATES:  Effective  December  23.  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
23, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  re<»ived  on  or  before 
January  7,  2000, 

AtxmESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  99-NM- 
341-AD,  1601  Und  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
BFGoodrich  Aircraft  Wheels  and  Brakes, 
P.O.  Box  340,  Troy,  Ohio,  45373,  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directoiate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,,  suite  700,  Washington,  DC. 

FOB  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149, 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  in-service  reports  of  brake 
deterioration  of  certain  BFGoodrich 
main  brake  assemblies  installed  on 
Airbus  Model  A319  and  A320  series 
airplanes.  Investigation  revealed  that  the 
deterioration  of  these  BFGoodrich 
brakes  was  caused  by  thermal  oxidation 
of  the  carbon  material  due  to  exposure 
to  elevated  temperatures  for  prolonged 
periods  of  time.  Further  investigation 
revealed  that  the  oxidation  inhibitor 
process  used  by  BFGoodrich  does  not 
completely  prevent  oxidation  of  the 
carbon  brake  material.  BFGoodrich 
advises  that  these  carbon  brakes,  which 
are  susceptible  to  this  oxidation 
condition,  are  only  used  on  Airbus 
Model  A319  and  A320  series  airplanes. 
This  condition,  if  not  corrected,  could 
result  in  deterioration  of  the  MLG 
brakes,  and  consequent  reduced  braking 
performance. 


Explanation  of  Relevant  Service 
Information 

BFGoodrich  has  Issued  Service 
Bulletins  2-1598-32-1,  and  2-1600-32- 
2,  both  dated  November  5.  1999,  which 
describe  procedures  for  removal  of  main 
brake  assemblies  with  wear  indicator 
pins  having  a  length  of  0,20  inch  or  less, 
and  modification  of  the  main  brake 
assemblies  of  the  MLG.  The 
modification  involves  reducing  the 
length  of  the  wear  indicator  pins,  and 
re-identifying  the  piston  housings  and 
identification  plates  of  the  main  brake 
a.ssemblies. 

FAA's  Determination 

The  FAA  has  determined  that  a  direct 
correlation  exists  between  the  amoiuit  of 
wear  and  the  degree  of  thermal 
oxidation.  Therefore,  by  limiting  the 
wear  of  the  carbon  brake  assemblies,  as 
required  by  this  AD,  thermal  oxidation 
is  controlled  to  an  acceptable  level. 

FAA's  Conclusions 

These  airplane  models  are 
manufacttired  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regiilations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of  Ride 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  thermal  oxidation  of  the  main 
brake  assemblies,  which  could  result  in 
deterioration  of  the  MLG  brakes,  and 
consequent  reduced  braking 
performantie.  This  AD  requires  one-time 
detailed  visual  inspection  of  the  wear 
indicator  pins  to  determine  the  level  of 
wear  of  the  main  brake  assemblies  of  the 
main  landing  gear  (MLG),  and  corrective 
actions,  if  necessary.  This  AD  also 
requires  modification  of  the  main  brake 
assemblies  of  the  MLG,  and 
incorporation  of  specified  wear  limits 
into  the  FAA-approved  maintenance 
inspection  program.  Certain  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  brake  manufacturer  has 
advised  that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  imsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 


FAA  may  consider  additional 
rulemaking. 

Difiierences  Between  AD  and  Service 
Information 

Operators  shoiUd  note  that  the 
BFGoodrich  service  bulletins  allow  an 
option  of  either  replacement  of  any 
main  brake  assembly  with  0.20  inch  or 
less  remaining  on  the  wear  indicator 
pins,  or  modification  of  the  brake 
assembly  by  reducing  the  wear  indicator 
pins.  Additionally,  the  BFGoodrich 
service  bulletins  do  not  recommend  a 
compliance  time  for  either  action. 
However,  this  AD  requires  a  one-time 
inspection  of  the  wear  indicator  pins 
within  10  days,  and  replacement  of  the 
brake  assembly  if  the  remaining  length 
of  the  wear  indicator  pin  is  equal  lo  or 
less  than  0.20  inch.  This  AD  also 
requires  modification  of  the  brake 
assembly  to  reduce  the  length  of  the 
wear  indicator  pins  within  30  days,  and 
re-identification  of  the  piston  housings 
and  identification  plates  no  later  than 
the  next  brake  removal.  The  FAA  finds 
that  in  view  of  in-service  reports  of 
main  brake  assembly  deterioration,  the 
requirements  specified  in  this  AD  are 
appropriate  to  maintain  a  consistent 
main  brake  assembly  configuration  for 
all  airplanes  that  are  affected  by  the 
subject  unsafe  condition. 

Determination  of  Rale's  Eflective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Coinniaits  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opporttmity 
for  public  comment,  comments  are 
invited  on  this  nde.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES  All 
commiuiications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  nde  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  ndemaking  action  would  be 
needed. 
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Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenlers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-341-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  That  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADOflESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  bv  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  I(l6(g).  40113.  44701. 

$39.13    [Anwndwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

»9-25-«7    BFGoodrjdi:  AmendmonI  3»- 
11450.  Docket  99-NM-341-AD. 

Applicability:  BFGoodrich  main  brake 
assemblies  having  part  number  (P/N)  2-1598 
or  2-1600.  as  installed  on  Airbus  Model 
A319  and  A320  series  airplanes,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  (hat  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  Id)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  thermal  oxidation  of  the  main 
brake  assemblies  of  the  main  landing  gear 
(MLG).  which  could  result  in  deterioration  of 
the  MLG  brakes,  and  consequent  reduced 
braking  [>erformance.  accomplish  the 
following: 

Detailed  Visual  Inspection 

|a|  Within  10  days  after  the  effective  date 
of  this  AD.  perform  a  one-time  detailed 
visual  inspection  of  the  wear  indicator  pins 
to  determine  the  level  of  wear  of  the  main 
brake  assemblies  of  the  MLG,  as  specified  in 
BFtJoodrich  Service  Bulletin  2-1598-32-1. 
or  2-1600-32-2.  both  dated  November  5, 
1999.  as  applicable. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structtual  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  u|b  such  as  mirror, 
magni^ing  lenses,  etc.  me^e  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1]  If  the  remaining  length  of  any  wear 
indicator  pin  is  less  than  or  equal  to  0.20 
inch  (5.1  mm)  with  the  brake  pressurized, 
prior  to  further  flight,  replace  the  brake 
assembly  with  a  new  or  serviceable  brake 
assembly,  in  accordance  with  Chapter  32- 
42-27  of  the  applicable  Airplane 
Maintenance  Manual  (AMM). 


(2)  If  the  remaining  length  of  all  wear 
indicator  pins  is  greater  than  0.20  inch  (5.1 
mm]  with  the  brake  pressurized,  no  further 
action  is  required  by  this  paragraph. 

Modification 

lb|  Within  30  days  after  the  effective  dale 
of  this  AO.  modify  the  main  brake  assemblies 
of  the  MLG  by  reducing  the  length  of  the 
wear  indicator  pins,  in  accordance  with 
BFCoodrich  Service  Bulletin  2-1598-32-1. 
or  2-1600-32-2.  both  dated  November  5. 
1999,  as  applicable:  and  incorporate  the  new 
wear  limits  for  the  main  brake  assemblies 
specified  in  the  applicable  service  bulletin 
into  the  FAA-approved  maintenance  program 
and  comply  with  those  limits  thereafter. 
After  accomplishing  the  modification,  but  no 
later  than  the  next  brake  removal,  re-identify 
the  brake  assemblies  in  accordance  with  the 
applicable  service  bulletin. 

Note  3:  Once  an  operator  has  complied 
with  the  requirements  of  paragraph  (b)  of  this 
AD.  that  paragraph  does  not  require  that 
operators  subsequently  record 
accomplishment  of  the  requirements  each 
time  a  brake  is  inspected  or  overhauled  in 
accordance  with  that  operator's  FAA- 
approved  maintenance  inspection  progi^aro. 

Spares 

(c)  As  of  the  effective  dale  of  this  AD.  no 
person  shall  install  on  any  airplane  a 
BFCoodrich  main  brake  assembly  having  P/ 
N  2-1598  or  2-1600.  unless  that  assembly 
has  been  modified  in  accordance  with  this 
AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  (hen 
send  it  to  the  Manager.  International  Branch, 
ANM-llB 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  PenniU 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  SS  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  whore  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  BFCoodrich  Service  Bulletin  2-1598- 
32-1.  dated  November  5.  1999,  or 
BFCoodrich  Service  Bulletin  2-1600-32-2. 
dated  November  5. 1999,  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  {^pies  mav  be  obtained  from 
BFCoodrich  Aircraft  Wheels  and  Brakes.  P.O. 
Box  340.  Troy.  Ohio,  45373.  Copies  may  be 
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inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renlon, 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC. 

(g)  This  amendment  tiecomes  effective  on 
December  23.  1999. 

Issued  in  Ronton.  Washington,  on 
November  24.  1999. 
D.L.  Riggin, 

Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircmft  Certification  Ser\ice. 
jFR  Doc.  99-31474  Filed  12-7-99:  8:45  ami 
BHUNQ  COOE  W1fr-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pari  39 

[Docket  No.  98-NM-284-AD:  Amendment 
39-11453;  AD  99-25-10] 

R1N2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  requires  a  one-time  inspection  of 
the  forward  engine  mount  assembly  of 
the  left  and  tight  engines  to  verify  that 
the  part  number  on  each  assembly  is 
correct;  re-identification  of  the  forward 
engine  moimt  assembly;  and  follow-on 
actions,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  structural  failure  of 
the  secondary  load  path  of  the  forward 
engine  moiut,  which,  if  combined  with 
failure  of  the  primary  load  path,  could 
result  in  separation  of  the  engine  from 
the  airplane. 
DATES:  Effective  January  12,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  12, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Matuice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington:  or  at  the  Office  of  the 


Federal  Register.  800  North  Capitol 
Sti-eet.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORIMTION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  RegiUations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319.  A32Q,  and  A321  series 
airplanes  was  published  in  the  Federal 
Register  on  November  23.  1998  (63  FR 
64654).  That  action  proposed  to  require 
a  one-time  inspection  of  the  forward 
engine  mount  assembly  of  the  left  and 
right  engines  to  verify  that  the  part 
number  on  each  assembly  is  correct;  re- 
identification  of  the  forward  engine 
moimt  assembly;  and  follow-on  actions, 
if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  state  that  they  are 
not  affected  by  the  proposed  rule. 

Request  To  Extend  Compliance  Time 
for  Re-identification 

One  commenter,  the  manufacturer, 
requests  that  the  FAA  extend  the 
compliance  time  for  the  re-identification 
requirement  in  paragraph  (a)(1)  of  the 
proposed  AD  from  "prior  to  further 
flight"  to  "within  2,250  flight  hours." 
The  commenter  states  that  such  an 
extension  would  allow  operators  more 
flexibility.  The  commenter  points  out 
that  the  Direction  (3enerale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France,  is 
plaruiing  to  revise  French  airworthiness 
directive  98-293-118(8).  dated  July  29. 
1998  (which  was  referenced  in  the 
NPRM  as  the  appropriate  corresponding 
French  airworthiness  directive)  on 
December  12. 1998,  to  allow  this 
flexibility  of  the  compliance  time. 

The  FAA  partially  concurs  with  the 
commenter's  request.  The  FAA  has 
determined  that  there  is  no 
configuration  difference,  and  therefore. 
it  is  not  necessary  to  accomplish  the  re- 
identification  prior  to  further  flight. 
However,  the  FAA  has  determined  that 
the  required  compliance  time  should  be 
specified  in  terms  of  landings,  rather 
than  flight  hours,  to  correspond  to  the 
compliance  time  specified  in  paragraph 
(a)(2)(i)  of  the  AD.  The  FAA  has  revised 


paragraph  (a)(1)  of  this  AD  to  allow  re- 
identification  of  the  engine  mounts 
within  2.250  landings  following 
accomplishment  of  the  inspection 
specified  in  paragraph  (a)  of  this  AO,  or 
at  the  next  engine  removal,  whichever 
occurs  first.  In  addition,  the  FAA  has 
revised  NOTE  7  (NOTE  5  of  the 
proposed  AD]  of  the  final  rule  to 
additionally  reference  French 
airworthiness  directive  98-293-1 18(B) 
Rl.  dated  December  16.  1998. 

Request  To  Withdraw  the  Re- 
identification  Requirement 

One  commenter  requests  that  the  FAA 
not  require  re-identification  of  the 
mounts,  as  required  by  paragraph  (a)(2) 
of  the  proposed  AD.  unless  the 
configuration  of  the  mount  is  altered. 
The  commenter  states  that  the  engine 
mount  assembly  re-identification  serves 
no  purpose  because  there  is  no 
configuration  difference  between  item 
number  740-2020-513  "N"  and  -517. 
The  commenter  further  states  that  all  of 
the  mourns  will  be  re-identified  to  a 
new  part  number  when  improved  thrust 
links  are  installed  in  accordance  with 
Airbus  Ser\'ice  Bulletin  A320-71-1020. 
dated  May  25,  1998. 

The  FAA  does  not  concur  with  the 
commenters  request.  Accomplishment 
of  Service  Bulletin  A320-71-1020  is 
required  bv  AD  99-21-19.  amendment 
39-11364  "(64  FR  55414.  November  17. 
1 999).  Because  there  is  other  service 
information  that  affects  the  engine 
mount  part  numlier,  the  FAA  finds  that 
the  re-identification  required  by 
paragraph  (a)(2)  of  the  AD  is  important 
to  ensure  proper  control  of  the  status  of 
the  engine  mounts. 

Request  for  Relief  From  Removing 
Engines  Simultaneously 

One  commenter  requests  relief  from 
accomplishing  the  procedures  in 
paragraph  B  (4)(b)  of  Airbus  Service 
Bulletin  A320-71-1021.  dated  February 
6. 1998,  or  Revision  01.  dated  lune  10. 
1998.  which  states  that  both  engines 
must  be  modified  at  the  same  time.  The 
commenter  notes  that  removal  of  both 
engines  at  the  same  time  requires  a 
flight  test,  which  increa.ses  the  cost  and 
time  out-of-service. 

The  FAA  concurs  with  the 
commenter's  request.  The  FAA  finds  no 
technical  reason  for  the  modification  of 
both  engines  to  occur  at  the  same  time. 
However,  both  engines  must  be 
modified  prior  to  2.250  landings 
following  accomplishment  ofthe 
inspection  or  at  the  next  engine 
removal,  whichever  occurs  first.  The 
FAA  has  added  a  note  after  paragraph 
(a)(2)(i)  of  the  final  rule  to  provide 
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clarification  regarding  accomplishment 
of  the  modification  for  each  engine. 

Explanation  of  Change  Made  to 
Proposal    - 

The  FAA  has  clarified  the  inspection 
requirement  contained  in  the  proposed 
AD.  Whereas  the  proposal  specified  a 
visual  inspection,  the  FAA  has  revised 
this  final  nUe  to  clarify  that  its  intent  is 
to  require  a  general  visual  inspection. 
Additionally,  a  note  has  been  added  to 
the  final  rule  to  define  that  inspection. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  Doted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biirden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  73  airplanes 
of  U.S.  registry  will  be  afiected  by  this 
AD,  that  it  will  take  approximately  70 
work  hours  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $306,600,  or  S4,200  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulator;  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  Is  not  a 
".significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amend.s  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pari  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    (Anwmtadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-25-10    Airbus  Industrie;  Amendment 
39-11453.  Docket  98-NM-284-AD. 

Applicability:  Model  A319-131  and  -132, 
A320-232  and  -233.  and  A321-131  series 
airplanes:  except  those  on  which  Airbus 
Modification  27020  has  been  accomplished 
(reference  Airbus  Service  Bulletin  A320-71- 
1021.  Revision  01.  dated  June  10, 1998): 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moditied.  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  Uus  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altemaUve  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  forward 
engine  mount  secondary  load  path,  which,  if 
combined  with  failure  of  the  primary  toad 
path,  could  result  in  separation  of  the  engine 
from  the  airplane,  accomplish  the  following: 

Inspection  and  FoUow<On  Actions 

(a)  Within  500  flight  hours  after  the 
effective  date  of  tliis  AD:  Perform  a  one-time 
general  visual  inspection  of  the  forward 
engine  mount  assembly  of  the  left  and  right 
engines  to  verify  that  the  part  number  CP/N) 
on  each  assembly  is  correct,  in  accordance 
with  Airbus  Service  Bulletin  A320-71-1021, 
Revision  01.  dated  June  10. 1996. 
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Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighUng,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  the  P/N  on  the  forward  engine  mount 
assembly  of  the  left  and  right  engines  is  740- 
2010-S13N  or  740-2010-513  with  a  revision 
of  N'  or  higher:  Within  2,250  landings 
following  accomplishment  of  the  inspection 
specified  in  paragraph  (a)  of  this  AD,  or  at 
the  next  engine  removal,  whichever  occurs 
first,  re-identify  each  assembly  in  accordance 
with  the  service  bulletin.  No  further  action  is 
required  by  this  AD. 

(2)  If  the  P/N  on  the  forward  engine  mount 
assembly  of  the  left  and  right  engines  is 
different  from  the  P/N's  specified  in 
paragraph  (a)(1)  of  this  AD,  or  if  the  P/N 
caiuiot  be  determined:  Prior  to  further  flight, 
perform  a  detailed  visual  inspetition  to  detect 
any  crack  or  failure  of  the  thrust  links  on 
each  forward  engine  mount  assembly,  in 
accordance  with  the  service  bulletin. 

(i)  If  no  crack  or  failure  of  any  tluust  link 
on  the  left  or  right  engine  is  detected:  Within 
2.230  landings  following  accomplishment  of 
the  inspection  specified  in  paragraph  (a)(2)  of 
this  AD.  or  at  the  next  engine  removal, 
whichever  occurs  first,  modify  each  engine 
mount  and  its  installation,  and  re-identify 
each  forward  engine  mount  assembly:  in 
accordance  with  the  service  bulletin. 

Note  3:  Simultaneous  modification  of  both 
engines  is  not  required. 

(ii)  If  any  crack  or  failure  of  any  thrust  link 
on  the  iefi  or  right  engine  is  detected,  prior 
to  further  flight,  replace  the  existing  thrust 
link  with  a  new  thrust  link,  modify  each 
engine  mount,  and  re-identify  each  forward 
engine  mount  assembly;  in  accordance  with 
the  service  bulletin. 

Note  4:  Inspection  and  modification  of  the 
engine  mount  assembly  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A32O-7I-1021, 
dated  February  6, 1998,  is  considered 
acceptable  for  compliance  with  the 
applicable  actions  specified  in  this  AD. 

Note  5:  Airbus  Service  Bulletin  A320-71- 
1021.  Revision  01.  dated  |une  10, 1998. 
references  V2500  International  Aero  Engines 
(lAEl  Service  Bulletin  V2500-NAC-71-0135. 
ftevision  1 ,  dated  March  5.  1998,  as  an 
addiUonal  source  of  service  information  for 
accomplishment  of  the  actions  specified  in 
this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  forward  engine  mount 
assembly  on  any  airplane  equipped  with  LAE 
V250O-A5  engines,  unless  the  actions 
described  in  Airbus  Service  Bulletin  A320- 
71-1021.  dated  February  6, 1998,  or  Revision 
01.  dated  )une  10.  1998,  have  been 
accomplished  for  that  assembly. 


Alternative  Methods  of  Compliance 

(c)  .An  altemalivK  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
u.'ied  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  6:  Information  concerning  the 
existence  of  approved-alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
A,MM-116. 

Special  Flight  PermiU 

(d)  Special  flight  permits  may  be  Issued  in 
accordance  with  S*i21.197and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A320-71-1021. 
Revision  01.  dated  lune  10,  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
pari  31.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maiuice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1801  Lind  Avenue.  SW..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Stteet.  NW.,  suite 
700.  Washington.  DC 

Note  7;  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  98-293- 
118(B),  dated  luly  2, 1998,  and  98-293- 
118(BI  R1.  dated  December  16. 1998. 

(0  This  amendment  becomes  effective  on 
lanuary  12.2000. 

Issued  in  Renton.  Washington,  on 
November  30, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  99-31471  Filed  12-7-99;.8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-266-A0:  Amendmant 
39-11452;  AD  99-25-09] 

RIN2120-AA64 

AinMorthlness  Directives:  Dassault 
Model  Mystere-Falcon  50  and  900 
Series  Airplanes.  Falcon  900EX  Series 
Airplanes,  and  Falcon  2000  Series 
Airplanes 

AGEMCY:  Federal  Aviation 
Administration,  DOT. 


ACTtON:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Dassault  Model 
Mystere-Falcon  50  and  900  series 
airplanes.  Falcon  900EX  series 
airplanes,  and  Falcon  2000  series 
airplanes,  that  requires  revising  the 
Airplane  Flight  Manual  to  provide  the 
flight  crew  with  certain  instructions 
associated  with  the  onset  of  stall 
warning.  This  amendment  also  requires 
repetitive  inspections  to  detect 
discrepancies  of  the  hinge  pin 
assemblies  of  the  rear  horizontal 
stabilizer,  and  corrective  actions,  if 
necessary.  For  certain  airplanes,  this 
amendment  also  requires  replacement  of 
the  hinge  pin  assemblies  with  new. 
improved  parts.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  excessive 
movement  and  consequent  deformation 
of  the  hinge  pin  assemblies  of  the  rear 
horizontal  stabilizer,  which  could  result 
in  flutter  and  possible  failure  of  the  rear 
horizontal  stabilizer. 
DATES:  Effective  January  12.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  12. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Dassault  Falcon  Jet.'P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Dassault  Model 
Mystere-Falcon  50  and  900  series 
airplanes.  Falcon  900EX  series 
airplanes,  and  Falcon  2000  series 
airplanes  was  published  in  the  Federal 
Register  on  June  4. 1999  (64  FR  29966), 
That  action  proposed  to  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
provide  the  fiight  crew  with  certain 


instructions  associated  with  the  oiuet  of 
stall  warning.  That  action  also  proposed 
to  require  repetitive  inspections  to 
delect  discrepancies  of  the  hinge  pin 
assemblies  of  the  rear  horizontal 
stabilizer,  and  corrective  actions,  if 
necessary.  For  certain  airplanes,  that 
action  also  proposed  to  require 
replacement  of  the  hinge  pin  assemblies 
with  new.  improved  parts. 

Conunents  Received 

Interested  persons  have  been  afiorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Extend  OimpUance  Time 
for  Initia]  Inspection 

Two  comraenters  requesi  that  the 
compliance  time  be  revised  for  the 
initial  inspection  required  by  paragraph 
(b)  of  this  AD.  One  commenter  states 
that  such  a  short  compliance  time 
(within  300  flight  hours  or  6  months 
after  the  effective  date  of  this  AD)  would 
constitute  a  considerable  hardship  on 
operators,  due  to  the  time  and  resoiu-ces 
available  to  accomplish  the  task  in  this 
short  period  of  time.  The  commenter 
notes  that  related  airplane  flight  and 
maintenance  manuals  have  already  been 
revised  by  the  manufacturer  to  specify 
additional  time.  Another  conunenter. 
the  manufacturer,  suggests  that  the 
requirement  for  an  early  initial 
dimensional  inspection  should  be 
removed.  This  commenter  states  that  the 
review  of  dimensional  controls 
completed  on  a  large  portion  of  affected 
airplanes  has  resulted  in  its  conclusion 
that  such  early  inspection  is  not 
necessary  to  ensure  the  safety  of  the 
flying  public,  and  creates  an 
imnecessary  burden  on  operators.  This 
conclusion  is  based  on  the  fact  that,  of 
all  airplanes  inspected  to  date.  oiUy  a 
few  airplanes  have  exceeded  the 
criteria,  and  none  were  found  to  exceed 
by  greater  than  14  microns  (0.0006  in). 
Additionally,  tests  and  analyses  have 
demonstrated  that  the  fltting 
deformations  do  not  increase  during  a 
3,750-night-cycle  interval  in  which 
normal  loads  have  been  experienced. 
The  commenter  concludes  from  this 
data  that  extending  the  initial 
inspection  threshold  to  3.750  total  flight 
cycles  is  acceptable. 

The  FAA  concurs.  The  Direction 
Gonoiale  de  I'Aviation  Civile  (DGAC), 
which  is  the  ainvorthiness  authority  for 
France,  the  Joint  Aviation  Authorities 
(JAA).  and  the  manufacturer  have 
advised  the  FAA  that  resiUts  of  early 
inspections  have  shown  no  indication  of 
significant  Btting  deformations.  Based 
on  inspections  conducted  to  date,  the 
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FAA  has  concluded  that  the 
requirement  for  an  early  initial 
inspection  is  no  longer  necessary. 
Accordingly,  paragraph  (b)  of  the  AD 
has  been  revised  [and  a  new  paragraph 
(c)  has  been  added]  to  extend  the 
compliance  time  for  the  initial 
inspection.  Additionally,  to  simplify  the 
requirements  of  the  AD,  the  repetitive 
inspection  requirements  contained  in 
paragraphs  (d)  and  (e)  of  the  proposed 
AD  are  now  included  in  paragraph  (b) 
of  the  final  rule. 

Request  To  Remove  Inspection  After 
Stall  Event 

One  commenter.  the  manufacturer, 
requests  that  the  proposed  AD  be 
revised  to  remove  the  requirement  for 
additional  inspection  after  any  stall 
event,  as  required  by  paragraph  (c)  of 
the  proposed  AD.  The  commenter  states 
that  the  AFM  has  already  been  revised 
to  preclude  intentional  stalls. 
Additionally,  the  likelihood  for  an 
unintentional  stall  is  sufficiently  low 
that  inspection  at  intervals  of  3,750 
flight  cycles  is  deemed  adequate  to 
determine  if  discrepancies  of  the  hinge 
pin  assemblies  exist. 

The  FAA  concurs.  The  DGAC  has 
advised  the  FAA  that  it  has  approved 
the  findings  of  the  manufacturer,  and 
has  revised  the  parallel  French 
airworthiness  directives  to  delete  the 
inspection  following  a  stall  event.  Based 
on  the  manufacturer's  information,  and 
in  consonance  with  the  DGAC.  the  FAA 
has  determined  that  the  additional 
inspection  after  a  stall  event  is  not 
required.  Accordingly,  paragraph  (c)  of 
the  proposed  AD  has  been  removed 
from  the  final  rule. 

Request  To  Revise  Replacement 
Compliance  Time 

One  commenter  requests  that 
paragraph  (f)(2)  of  the  proposed  AD  be 
deleted,  as  the  replacement  required  at 
the  time  specified  m  that  paragraph  can 
be  delayed  until  the  thresholds  required 
by  paragraph  (f)(1)  of  the  AD.  The  FAA 
does  not  concur,  but  finds  that 
clarification  of  the  compliance  times 
required  in  paragraph  (f)  of  the  proposal 
[now  paragraph  (e)l  is  necessary. 
Paragraph  (e)  of  the  final  rule  requires 
accomplistunent  of  certain  actions  at  the 
LATER  of  the  times  indicated  in 
paragraphs  (e)(1)  and  (e)(2).  The 
compliance  times  in  paragraph  (e)(2)  are 
"within  30O  flight  hours  or  6  monOis 
after  the  effective  date  of  this  AD. 
whichever  occurs  first."  These  times 
provide  a  "grace  period"  for  airplanes 
that  have  exceeded  the  thresholds  of 
"within  6  years  since  date  of 
manufacture,  or  prior  to  the 
accumulation  of  3. 750  total  flight  cycles. 


whichever  occurs  first."  as  required  by 
paragraph  (e)(1)  of  the  AD.  The  FAA 
considers  such  a  "grace  period"'  to  be 
beneficial  to  operators  in  order  to  avoid 
unnecessary  grounding  of  the  fleet.  No 
change  is  necessary  in  this  regard. 

Text  Revisions  Requested 

One  commenter.  the  manufacturer, 
requests  various  changes  to  the  text  of 
the  proposed  AD.  The  commenter 
requests  that  the  latest  revisions  to  the 
related  French  airworthiness  directives 
be  referenced,  since  the  previous 
revisions  have  been  cancelled.  The 
commenter  also  notes  that  Dassault 
Aviation  has  developed  repair  solutions 
for  discrepancies  of  the  hinge  pin 
assemblies  of  the  rear  horizontal 
stabilizer,  and  these  repair  solutions 
have  been  approved  by  the  DGAC.  The 
commenter  requests  that  these  repair 
solutions  be  referenced  in  the  proposed 
AD.  Additionally,  the  commenter  notes 
an  incorrect  reference  in  paragraph  (a) 
of  the  proposed  AD  to  Dassault  Mystere- 
Falcon  50  AFM  Temporary  Change  No. 
12  as  M813EX.  which  should  be  listed 
as  FM813EX.  Lastly,  the  commenter 
requests  that  the  proposed  AD  be 
revised  to  refer  to  the  applicable 
revision  of  Chapter  5—40  of  each 
airplane  maintenance  manual,  since  that 
chapter  provides  the  information 
necessary  to  accomplish  the  repetitive 
inspections  required  by  the  AD. 

ITie  FAA  partially  concurs  with  the 
various  requests.  The  FAA  has  revised 
"NOTE  6"  of  the  AD  to  refer  to  the  latest 
French  airworthiness  directives.  The 
FAA  concurs  that  the  referenced 
approved  repair  solutions  provide  an 
acceptable  method  of  compliance  for  the 
repairs  required  by  paragraph  (d)  of  the 
AD.  and  has  included  this  information 
in  new  "NOTE  4'  to  the  final  rule.  The 
FAA  also  acknowledges  the 
typographical  error  in  regard  to  AFM 
"Temporary  Change  No.  12.  and  has 
corrected  the  reference  in  the  AD.  The 
FAA  has  also  clarified  other  temporary 
revision  references  contained  in 
paragraph  (b)  of  the  AD. 

"The  FAA  does  not  concur  that 
references  to  the  applicable  revisions  of 
Chapter  5—40  of  the  maintenance 
manuals  should  be  included.  This 
information  is  redundant  to  the 
temporary  procedures  already  cited  as 
the  appropriate  sources  of  service 
information,  and  the  required  intervals 
for  repetitive  inspections  are  directly 
specified  in  this  AD.  However,  the  FAA 
has  added  a  new  "NOTE  3"  to  the  AD 
to  inform  operators  that  a  general 
revision  to  the  maintenance  manual 
may  be  used  in  lieu  of  the  temporary 
revisions  cited  in  this  AD.  provided  that 
the  information  contained  in  the  general 


revision  is  identical  to  that  contained  in 
the  temporary  revisions. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  269  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

For  all  airplanes,  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  Airplane 
Flight  Manual  (AFM)  revision,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AFM  revision  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
S16,140.  or  $60  per  airplane. 

Additionally,  for  all  airplanes,  it  will 
take  approximately  8  work  hotu's  per 
airplane  to  accomplish  the  required 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  S129.120.  or  $480  per 
airplane,  per  inspection  cycle. 

For  49  airplanes  of  U.S.  registry  it  will 
take  approximately  10  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  at  an  average  labor  rate  of 
S60  per  work  hour.  Required  parts  will 
cost  approximately  $6,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
S323.40O.  or  $6,600  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  Is  not  a 
"significant  regulator)'  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule""  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
.safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lD6(g).  40113.  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9^25-09  Dassault  Aviation:  Amendment 
39-11452.  Docke\  98-NM-266-AD 

Applicability:  All  Mode!  Myslere-Falcon  50 
and  900  series  airplanes.  Falcon  900EX  series 
airplanes,  and  Falcon  2000  series  airplanes: 
cerlificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
Kubjecl  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  corapliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  movement  and 
consequent  deformation  of  the  hinge  pin 
assemblies  of  the  rear  horizontal  stabilizer, 
which  could  result  in  flutter  and  possible 


failure  of  the  rear  horizontal  stabilizer, 
accomplish  the  following: 

Dassault  .Mrplane  Flight  Manual  (AFM) 
Revision 

(a)  Within  30  days  after  the  effective  dale 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  AFM  to  include  the 
following  statement.  This  may  be 
accomplished  byinserling  a  copy  of  this  AD 
into  the  AFM. 

"DO  NOT  INTENTIONALLY  FLY  "THE 
AIRPLANE  SLOWER  "THAN  INITIAL  STALL 
WARNING  ONSET' 

Note  2:  The  AFM  revision  required  by 
paragraph  fa)  of  this  AD  also  may  be 
accomplished  by  inserting  a  copy  of  the 
applicable  Temporary  Change  into  the 
applicable  AFM.  as  specified  t>elow.  When 
those  Temporar>'  Changes  have  been 
incorporated  into  the  general  revisions  of  the 
AFM.  the  general  revisions  may  he  inserted 
into  the  AFM.  provided  thai  the  information 
contained  in  the  general  revisions  is  identical 
to  that  specified  in  the  Temporary  Changes. 

•  For  Model  Mystere-Falcon  50  series 
airplanes:  Dassault  Mystere-Falcon  50  AFM 
Temporary  Change  No.  46  (DTM813I:  and 
Dassault  Mvslere-Falcon  50  AFM  Temporary 
Change  No.'  1 2  IFMai 3EX). 

•  For  Model  Mystere-Falcon  900  series 
airplanes:  Dassault  Mystere-Falcon  900  AFM 
Temporary-  Change  No.  69  (DTM20103). 

•  For  Model  Falcon  900EX  series 
airplanes:  Dassault  Falcon  9a0EX  AFM 
Temporary  Change  No.  14  ID"rM561). 

■  For  Model  Falcon  2000  series  airplanes: 
Dassault  Falcon  20(X)  AFM  Temporarj- 
Change  No.  44  (DTMSS/). 

Initial  and  Repetitive  Inspections 

(b)  At  the  applicable  time  specified  in 
paragraph  (c)  of  this  AD.  perform  a 
dimensional  inspe<iion  to  detect 
discrepancies  (damage,  deformation,  and 
excessive  movement)  of  the  hinge  pin 
assemblies  of  the  rear  horizontal  stabilizer  in 
accordance  with  paragraph  (b)(ll.  (b)(2), 
(b)(3).  or  lb)(4)  of  this  AD,  as  applicable. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  3,750  flight  cycles  or  6  years, 
whichever  occurs  first. 

(1)  For  Model  Mystere-Falcon  50  series 
airplanes:  Inspect  in  accordance  with 
Dassault  Airplane  Maintenance  Manual 
(AMM).  Revision  1.  dated  February  1997,  as 
revised  by  Temporary  Revision  (TR)  No.  7, 
work  card  numtjer  704.0/1.  dated  November 
1997. 

(2)  For  Model  Mystere-Falcon  900  series 
airplanes:  Inspect  in  accordance  with 
Dassault  AMM.  Revision  2,  dated  July  1997. 
as  revised  by  TR  No.  17,  Procedure  55-501, 
dated  November  1997. 

(3)  For  Model  Falcon  9aoEX  series 
airplanes;  Inspect  in  accordance  with 
Dassault  AMM.  Revision  1,  dated  Decemtwr 
1996.  as  revised  by  Temporary  Revision  No. 
2.  Procedure  55-501,  dated  November  1997. 

(4)  For  Model  Falcon  2000  series  airplanes: 
Inspect  in  accordance  with  Dassault  AMM. 
Revision  5.  Pr(x:edure  55-501.  dated 
November  1997. 

Note  3:  The  ainions  required  by  paragraph 
(b)  of  this  AD  also  may  be  accomplished  in 


accordance  with  a  general  re\'isiDn  of  the 
applicable  Dassault  AMM.  provided  that  the 
information  contained  in  the  general  revision 
is  identical  to  that  specified  in  the 
Temporary  Revi.iions  cited  in  that  paragraph. 

(c)  Accomplish  the  inspection  required  by 
paragraph  (b)  of  this  AO  at  the  LATER  of  the 
times  specified  in  paragraphs  (c)(1)  and  (c)(2} 
of  this  AD. 

(1)  Within  6  years  since  date  of 
manufacture,  or  prior  to  the  accumulation  of 
3.750  total  flight  cycles,  wtiichever  occurs 
first. 

(2)  Within  300  flight  hours  or  6  monliu 
alter  the  effective  date  of  this  AD.  whichever 
occurs  first. 

(d)  If  any  discrepancy  is  delected  during 
any  inspection  required  by  this  AD.  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  either  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate:  or  the 
Direction  Ckinorale  de  I'Aviation  Civile 
(DGAC)  (or  its  delegated  agent). 

Note  4;  Accomplishment  of  tepair  of  (he 
hinge  pin  assemblies  in  accordance  with 
Falcon  Repair  Solution  F20OO-R3  (For  Model 
Falcon  2000  series  airplanes).  F50-R52  (for 
Model  Mystere-Falcon  50  series  airplanes),  or 
F900-R71  (for  Model  Mystere-Falcon  900 
and  Falcon  900EX  series  airplanes):  as 
applicable:  is  acceptable  for  compliance  with 
the  repairs  required  bv  paragraph  (dl  of  this 
AD, 


Replao 

(e)  For  airplanes  listed  in  Dassault  Service 
Bulletins  F50-274.  F90O-203.  F900EX-3r. 
and  F2000-118.  all  dated  December  17.  )997 
Replace  the  hinge  pin  assemblies  of  the  rear 
horizontal  stabilizer  with  new.  improved 
parts  in  accordance  with  Pari  2.  paragraph 
B.{2)  of  the  Accomplishment  Instructions  of 
the  applicable  ser\'ice  bulletin  at  the  LATER 
of  the  times  specified  in  paragraphs  (e)(1) 
and|e)(2)ofthis  AD. 

(1)  Accomplish  the  replacement  within  6 
years  since  date  of  manufacture,  or  prior  to 
the  accumulation  of  3.750  total  flight  cycles, 
whichever  occurs  first- 

(2)  Accomplish  the  replacement  within  300 
flight  hours  or  6  months  after  the  effective 
date  of  this  AD.  whichever  occurs  first. 

Spares 

(f)  .As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  rear  horizontal 
stabilizer  hinge  pin  having  pari  number 
MY2033175  on  any  airplane. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  tiine  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
international  Branch.  ANM-116.  FAA- 
Operators  shall  submit  their  requests  through 
an  appropriate  fA\  Principal  Manileiiance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Intemationai  Branch, 
ANM-1 16. 
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Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
iiccordance  with  §§21,197  and  21.199  of  the 
Federal  .^viation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished.  ' 

Incorporation  by  Reference 

(i)  The  replacements  shall  be  done  in 
accordance  with  Dassault  Service  Bulletin 
F50-274.  dated  December  17,  1997;  Dassault 
.Service  Bulletin  F9O0-203.  dated  December 
17.  1997;  Dassault  Service  Bulletin  F9(X)EX- 
37.  dated  December  17.  1997;  and  Dassault 
Service  Bulletin  F2000-1 18.  dated  December 
17,  1997;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Dassault  Falcon  Jet.  P.O.  Box 
2000.  South  Hackensack,  New  Jersey  07606. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1997- 
370-020(8)  R2.  dated  June  2.  1999:  and 
1997-369-004(8)  Rl,  dated  June  2. 1999.  as 
revised  by  Erratum,  dated  June  30. 1999. 

(i)  This  amendment  becomes  effective  on 
January  12.  2000. 

Issued  in  Itenton,  Washington,  on 
November  30.  1999. 
D.L.  Riggin. 

Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-31470  Filed  12-7-99;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Faderal  AvIatkKi  Administration 

14  CFR  Part  39 

[Dockat  No.  S8-NM-296-A0;  Amandment 
39-11449;  A0  99-2S-06] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jatstream)  MocM  4101 
Alrptanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airviforthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 
requires  a  one-time  inspection  of  the 
bottom  aft  roller  of  the  main  baggage- 
bay  door  structure  for  cracking  or 
damage  to  the  sub-frame:  repetitive 
operational  tests  to  determine  if  the 
counter-balance  motor  ftinctions 


properly;  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  sub-frame  damage, 
which,  if  left  imdeteded,  could  cause 
rapid  decompression  of  the  airplane  and 
consequent  injury  to  passengers  and 
crew. 

dates:  Effective  January  12,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  12, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  1 3850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 

FOR  FURTHER  INFOfltMTlON  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMEI4TARY  INFOflMATXM:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  was  published  in  the  Federal 
Register  on  October  8. 1999  (64  FR 
54795).  That  action  proposed  to  require 
a  one-time  inspection  of  the  bottom  aft 
roller  of  the  main  baggage-bay  door 
structure  for  cracking  or  damage  to  the 
sub-frame;  repetitive  operational  tests  to 
determine  if  the  coimter-balance  motor 
ftmctions  properly;  and  corrective 
actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  43  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  3  work 
hoius  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $7,740.  or 
$180  per  airplane 

It  will  take  approximately  1  work 
hotu  per  airplane  to  accomplish  the 
required  test,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  test 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $2,580.  or  $60  per 
airplane,  per  test  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  ai:tions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1 )  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  CMpy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Airtaaft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  RegiUations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Ainendad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-25-.06    British  Aerospace  Regional 
.Aircraft  (Formerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited):  Amendment  39- 
11449.  Docket  98-NM-296-AD. 

Applicability:  British  Aerospace  (Jetstream) 
Model  4101  airplanes,  as  listed  in  Jetstream 
Service  Bulletin  141-52-060.  dated  August 
31.  1998;  certiHcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiGcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propo.sed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  sub-frame  damage,  which,  if 
left  undetected,  could  cause  rapid 
decompression  of  the  airplane  and 
consequent  injury  to  passengers  and  crew, 
accomplish  the  following: 

Visual  Inspection 

(a)  Within  1 .500  landings  or  within  5 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  first,  perform  a  one-time 
general  visual  inspection  of  the  bottom  aft 
roller  of  the  main  baggage  bay  door  structure 
to  check  for  cracking  or  damage  to  the  sub- 
frame  in  accordance  with  Jetstream  Service 
Bulletin  141-52-060.  dated  August  31, 1998. 
If  any  cracking  or  damage  is  found,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  either  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate;  or  the  Civil 
Aviation  Authority  (or  its  delegated  agent). 
For  a  repair  method  to  be  approved  by  the 
Manager.  International  Branch.  .\NM-116.  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  delect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 


available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  check." 

Operational  Test 

(b)  Within  30  days  after  the  effective  date 
of  this  AD.  perform  an  operational  test  to 
determine  if  the  counter-balance  motor  of  the 
main  tiaggage  bay  door  functions  properly  in 
accordance  with  Jetstream  Service  Bulletin 
141-52-060.  dated  August  31. 1998.  Repeal 
the  operational  test  thereafter  at  intervals  not 
to  exceed  5  days.  If  the  motor  fails  during  any 
operational  lest,  within  10  flights  after 
accomplishing  the  lest,  either  replace  the 
motor  with  a  new  motor  or  repair  in 
accordance  with  the  service  bulletin,  and 
accomplish  the  actions  specified  in 
paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  lliat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  Operators 
shiill  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD,  if  any,  may  be 
obtained  trom  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  S§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished- 
incorporation  by  Reference 

(e)  Except  as  provided  by  paragraph  (a)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  Jetstream  Service  Bulletin 
141-52-060.  dated  August  31.  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  S  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft  American 
Support.  13850  Mclearen  Itoad.  Herndon. 
Virginia  20171.  Copies  may  tie  inspected  at 
the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federa] 
Register.  800  North  Capitol  Sh^et.  NW..  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-08—98. 

(f)  This  amendment  becomes  effective  on 
January  12.  2000. 


Issued  in  Renton.  Washington,  on 
November  24.  1999. 
D.  L.  Riggin, 

Acting  Manager.  Transport  Airphne 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-31473  Filed  12-7-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

[Docket  No.  86F-0312] 

Indirect  Food  Additives:  Paper  and 
Paperboard  Components 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acrylamide  polymer  with 
sodium 

2-acrylamido-2-methylpropanesulfonate 
as  a  component  of  paper  and 
paperboard  in  contact  with  dry  food. 
This  action  is  in  response  to  a  petition 
filed  by  Americ:an  Cyanamid  Co. 
(currently  Cytec  Industries,  Inc.). 
DATES:  This  regulation  is  effective 
December  8.  1999;  Submit  written 
objections  and  requests  for  a  hearing  by 
lanuary  7.  2000. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (UFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061.  Rockville. 
IVID  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
(HFS^215).  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-418-3085. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  notice  published  in  the  Federal 
Roister  of  August  19. 1986  (51  FR 
29612),  FDA  announced  that  a  food 
additive  petition  (FA?  6B3940)  had 
been  filed  on  behalf  of  American 
Cyanamid  Co.,  One  Cyanamid  Plaza. 
WaTOe.  NJ  07470  (currently  Cytec 
Industries.  Inc..  Five  Garret  Moimtain 
Plaza,  West  Peterson,  N|  07424).  The 
petition  proposed  that  the  food  additive 
regulations  in  §  176.180  Components  of 
paper  and  paperboard  in  contact  with 
dryfood{Z\  CFR  176.180)  be  amended 
to  provide  for  the  safe  use  of  acrylamide 
polymer  with  sodiiun  2-acrylamido-2- 
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methylpropanesulfonate  au  a  component 
of  paper  and  paperboard  in  contact  with 
dry  food. 

In  its  evaluation  of  the  safety  of 
acrylamide  polymer  with  sodium  2- 
acrj'lamido-2-methylpropanesulfonate, 
FDA  reviewed  the  safety  of  the  additive 
itself  and  the  chemical  impurities  that 
may  be  present  in  the  additive  resulting 
from  its  manufacturing  process. 
Although  the  additive  itself  has  not 
been  shown  to  cause  cancer,  it  may 
contain  minute  amounts  of  acrylamide 
as  an  impurity  resulting  from  its 
manufacture.  This  chemical  has  been 
shown  to  cause  cancer  in  test  animals. 
Residual  amounts  of  impurities  are 
commonly  found  as  constituents  of 
chemical  products.  Including  food 
additives. 

II.  Determination  of  Safety 

Under  the  general  safety  standard  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348(c)(3)(A)),  a 
food  additive  caimot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  additive  is  safe  for  that  use. 
FDA's  food  additive  regulations  (21  CFR 
170.3(1))  define  safe  as  "a  reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  under  the  intended  conditions 
of  use." 

The  food  additives  anticancer,  or 
Delaney.  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is,  where  an 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  standard  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  intended  use  of  the 
additive  {Scott  v.  FDA.  728  F.2d  322 
(6th  Or.  1984)). 

m.  Safety  of  the  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  acrylamide  polymer 
with  sodium  2-acrylamido-2- 
methylpropanesulfonate.  will  result  in 
exposure  no  greater  than  50  parts  per 
billion  of  the  additive  in  the  daily  diet 
(3  kilograms  (kg))  or  an  estimated  daily 
intake  of  no  more  than  150  micrograms 
perperson  per  day  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 


additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  small  dietary  exposure 
resulting  from  the  petitioned  use  of  the 
additive  is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety 
standard,  considering  all  available  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  presented  by 
acrylamide,  the  carcinogenic  chemical 
that  may  be  present  as  an  impurity  in 
the  additive.  The  risk  evaluation  of 
acrylamide  has  two  aspects:  (1) 
Assessment  of  exposure  to  the  impurity 
from  the  petitioned  use  of  the  additive, 
and  (2)  extrapolation  of  the  risk 
observed  in  the  animal  bioassays  to  the 
conditions  of  exposure  to  humans. 

A.  Acrylamide 

FDA  has  estimated  the  exposure  to 
acrylamide  from  the  petitioned  use  of 
the  additive  as  a  component  of  paper 
and  paperboard  in  contact  with  dry  food 
to  be  no  more  than  0.78  part  per  trillion 
in  the  daily  diet  (3  kg)  or  2.3  nanograms 
per  person  per  day  (ng/p/d)  (Ref  3).  The 
agency  used  data  from  a  long-term  rat 
bioassay  on  acrylamide.  conducted  by 
Johnson  et  al.  (Refs.  4  and  5),  to  estimate 
the  upper-bound  Umit  of  lifetime 
human  risk  from  exposure  to  this 
chemical  resulting  from  the  petitioned 
use  of  the  additive.  The  authors 
reported  that  the  test  material  caused 
significantly  increased  incidences  of 
thyroid  follicular  adenomas  and 
testicular  mesotheliomas  in  male  rats, 
and  mammary  tumors  (adenomas  or 
adenocarcinomas,  fibromas  or 
5broadenomas,  adenocarcinomas 
alone),  central  nervous  system  tumors 
(brain  astrocytomas,  brain  or  spinal  cord 
glial  tumors),  and  uterine  tumors  in 
female  rats. 

Based  on  the  agency's  estimate  that 
exposure  to  acrylamide  will  not  exceed 
2.3  ng/p/d,  FDA  estimates  that  the 
upper-bound  limit  of  lifetime  human 
risk  from  the  petitioned  use  of  the 
subject  additive  is  2.7  X  10^  or  2.7  in 
100  million  (Refe.  5  and  6).  Because  of 
the  numerous  conservadve  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  acrylamide  is 
likely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  human  risk.  Thus,  the  agency 
concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposure  to 


acrylamide  would  result  from  the 
petitioned  use  of  the  additive. 

fl.  Need  for  Specifications 

The  agency  also  has  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  acrylamide  as  an 
impurity  in  the  food  additive.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  levels  at  which 
acrylamide  may  be  expected  to  remain 
as  an  impurity  following  production  of 
the  additive,  the  agency  would  not 
expect  this  impurity  to  become  a 
component  of  food  at  other  than 
extremely  low  levels;  and  (2)  the  upper- 
bound  limit  of  lifetime  human  risk  from 
exposure  to  acrylamide  is  very  low,  2.7 
in  100  million. 

rv.  Conclusion 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  as  a  component  of  paper 
and  paperboard  in  contact  with  dn'  food 
is  safe.  (2)  the  additive  will  achieve  its 
intended  technical  effect,  and  therefore, 
(3)  the  regulations  in  §  176.180  should 
be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petitions  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petitions  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  fi^m  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.32(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Paperwork  Redaction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Vn.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  7,  2000,  file 
with  the  Dockets  Management  Branch 


(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
niunbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  tbe  event 
that  a  bearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  tbe  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


Vm,  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  the  Chemistr)'  and 
Environmental  Review  Team.  FDA.  to  (he 
Division  of  Pelilion  Control.  FDA.  "DPC 
Request  to  Identify  and  Address  Unresolved 
Issues  in  the  Pending  Acrylamide  Petitions." 
August  7.  1997. 

2.  Kokoski.  C  ]..  "Regulatory  Food 
Additive  Toxicology."  Chemical  Safety' 
Regulation  and  Compliance,  edited  by  F. 
Homburger.  and  ).  K.  Marquis.  New  York. 
NY.  pp.  24-33.  1985. 

3.  Memorandum  from  the  Chemistry  and 
Environmental  Review  Team,  FD.^.  to  the 
Division  of  Pelilion  O)ntrol.  FDA.  "Exposure 
to  Acrylamide  From  the  Use  of  the  Sodium 
Salt  of  Copolymers  2-Acrylamido-2- 
Methylpropanesulfonic  Acid  and 
Acrylamide."  February  3, 1999. 

4.  fobnson,  K.  A..  Gorzinski.  S.  J..  Bodner. 
K.  M..  Campbell.  R.  A..  Wolf.  C.  H., 
Friedman.  M.  A.,  and  Mast.  R.  W..  "Chronic 
Toxicity  and  Oncogenicity  Study  on 
Acrylamide  Incorporated  in  the  Drinking 
Water  of  Fischer  344  Rats."  Toxicology'  and 
Applied  Phannacologi',  85:154-168.  1986 

5.  Memorandum  from  the  Division  of 
Petition  Control.  FDA.  to  the  Quantitative 
Risk  Assessment  Committee.  FDA, 
"Estimation  of  Upper-Bound  Risk  for 
Acrylamide  Exposure  Resulting  From  the  Use 


of  Acrylamide  Polymer  with  Sodium  2- 
Acrvlamido-2-Metfavlpropanesulfonate — FAP 
683040.  •  March  3. 1999. 

fi.  Memorandum  of  Conference.  FDA. 
CFSAN.  Washington.  tX^.  Cancer  Assessment 
Committee  Meeting  on  Acrvlamide,  Februarv 
13  and  luneS.  1985.  May  31.  1996. 

List  of  Subjects  in  21  CFR  Pari  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  1 76  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADOmVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342,  346.  348, 

379e 

2.  Section  176.180  is  amended  in  the 
table  in  paragraph  (b)(2)  by 
alphabetically  adding  an  entry  imder 
the  headings  "List  of  substances"  and 
"Limitations"  to  read  as  follows: 

§176.180    Cofnponenta  of  paper  aitd 
papert>oard  )n  contact  with  dry  food. 


(2)* 


List  of  substances 


Limitations 


Acrylamide  polymer  with  sodium  2-acrylamido-2-methylpropane- 
sulfonate  (CAS  Reg.  No  38193-60-1) 


For  use  at  a  level  not  to  exceed  0.015  weigtit  percent  of  dry  fftwf. 


Dated:  November  30. 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 

IFR  Doc.  99-31700  Filed  12-7-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-300947;  FRL-6390-9) 
RIN  2070-AB78 

Tebufenozlde;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 


tebufenozlde  in  or  on  .soybeans.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  imder 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
soybeans.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  benzoic  acid.  3.5-dimethyl-l-(l.l- 
dimethylethyl)-2-(4- 
etbylbenzoyllhydrazide  in  this  food 
conunodity.  The  tolerance  will  expire 
and  is  revoked  on  December  31.  2001. 

DATES:  This  regulation  is  effective 
December  8. 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300947, 
must  be  received  by  EPA  on  or  before 
February  7,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 


method  as  provided  in  Unit  VII.  of  the 
■■SUPPLEMENTARY  INFORMATION' 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  r(»quests  must 
identify  docket  control  niunber  OPP- 
300947  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  .Andrew  Ertman.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460:  telephone  niunber:  (703) 
308-9367:  and  e-mail  address: 
ertman.andrew©epa.gov 
SUPPLEMENTARY  INFORMATION: 
1.  General  Information 
A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiu^r,  or 
pesticide  manufacturer.  Potentially 
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Cat-      \     NAICS 
agones         codes 

Examples  of  polen- 
lially  affected  enhties 

Industry 

111 
112 
311 
32532 

Crop  production 
ArtmaJ  production 
Food  manufactunng 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  twen  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  luider 
the    Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nimiber 
OPP-300947.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2. 1921  Jefferson 


Davis  Hwy.,  Arlington,  VA,  bom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  niunber  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA.  on  its  own  initiative,  in 
accordance  with  sections  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  use.  346a,  is  establishing 
a  tolerance  for  residues  of  the 
insecticide  tebufenozide,  in  or  on 
soybeans  at  2.0  part  per  million  (ppm). 
This  tolerance  will  expire  and  is 
revoked  on  December  31,  2001.  EPA 
will  publish  a  doctunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA.  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 


established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

m.  Emergency  Exemption  for 
Tebufenozide  on  Soybeans  and  FFDCA 
Tolerances 

The  state  of  Louisiana  declared  a 
crisis  for  the  use  of  tebufenozide  on 
soybeans  to  control  fall  armvworms  due 
to  lack  of  efficacy  of  currently  labeled 
products.  EPA  has  authorized  under 
FlhKA  section  18  the  use  of 
tebufenozide  on  soybeans  for  control  of 
fall  armyworms  in  Louisiana. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
tebufenozide  in  or  on  soybeans.  In  doing 
so.  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful.  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(l)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31.  2001.  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  soybeans  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
□ot  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  tebufenozide  meets  EPA's 
registration  requirements  for  use  on 
soybeans  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
^A  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
tebufenozide  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Louisiana  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FTFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  IB  as  identified  in 
40  CFR  part  166.  For  additional 


information  regarding  the  emergency 
exemption  for  tebufenozide,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  "FOR 
FLIRTHER  INFORMATION  CONTACT." 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26. 1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufenozide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  residues  of 
tebufenozide  on  soybeans  at  2.0  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validit)', 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability'  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebufenozide  are 
discussed  in  this  unit. 

B.  Toxicological  Endpoint 

1.  Acute  toxicity.  No  toxicological 
endpoint  has  been  identified  for  acute 
toxicity.  Toxicity  observed  in  oral 
toxicity  studies  were  not  attributable  to 
a  single  dose  (exposure).  No 
neurological  or  systemic  toxicity  was 
observed  in  rats  given  a  single  oral 
administration  of  tebufenozide  at  0,  500, 
1.000  or  2.000  milligrams/kilograms/day 
(mg/kg/day)  No  maternal  or 
developmental  toxicity  was  observed 
following  oral  administration  of 
tebufenozide  at  1 .000  mg/kg/day  (limit- 
dose)  during  gestation  to  pregnant  rats 
or  rabbits. 

2.  Short-  and  intermediate-term 
toxicity.  No  toxicological  endpoints 
have  been  identified  for  short-  and 
intermediate-term  toxicity.  No  dermal  or 
systemic  toxicity  was  seen  in  rats 
administered  15  dermal  applications  at 
1.000  mg/kg/day  (limit  dose)  over  21 


days  with  either  technical  tebufenozide 
or  23%  active  ingredient  formulation. 
Despite  hematological  effects  seen  in  the 
dog  study,  similar  effects  were  not  seen 
in  these  rats  receiving  the  compound  via 
the  dermal  route  indicating  poor  dermal 
absorption.  Also,  no  developmental 
endpoints  of  concern  were  evident  due 
to  the  lack  of  developmental  toxicity  in 
either  rat  or  rabbit  studies. 

3.  Chronic  toxicity.  EPA  has 
established  the  reference  dose,  or  RfD. 
for  tebufenozide  at  0.018  mg/kg/day. 
This  RfD  is  based  on  the  no  observable 
adverse  effect  level  (NOAEL)  of  1.8  mg/ 
kg/day  based  on  growth  retardation, 
alterations  in  hematology  parameters, 
changes  in  organ  weights,  and 
histopathological  lesions  in  the  bone, 
spleen  and  liver  at  the  lowest  observable 
adverse  effect  level  (LOAEL)  of  8.7  mg/ 
kg/day.  An  uncertainty  factor  of  100 
(lOX  for  interspecies  extrapolation  and 
lOX  for  intraspecies  variability)  was 
applied  to  the  NOAEL  of  1.8  mg/kg/day 
to  calculate  the  RfD  of  0.018  mg/ke/day. 

EPA  has  determined  that  the  lOX 
factor  to  account  for  enhanced 
susceptibility'  of  infants  and  children  (as 
required  by  FQPA)  can  be  removed,  and 
therefore,  the  chronic  Population 
Adjusted  Dose  (cPAD),  is  0.018  mg/kg/ 
day.  which  is  the  same  as  the  RID.  For 
purposes  of  this  risk  assessment,  the 
term  cPAD  will  be  used  instead  of  RfD 
The  determination  thai  the  lOX  factor  be 
removed  is  based  on  the  results  of 
reproductive  and  developmental 
toxicity  studies.  No  evidence  of 
additional  sensitivity  to  young  rats  or 
rabbits  was  observed  following  prenatal 
or  postnatal  exposure  to  tebufenozide. 

4.  Carcinogenicity.  Tebufenozide  is 
classified  as  Group  E  (no  evidence  of 
carcinogenicity  in  humans). 

C.  Exposures  and  FUsks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide.  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances,  in 
support  of  registrations,  currently  exist 
for  residues  of  tebufenozide  on  apples, 
berries,  canola,  cotton,  cranberries, 
fruiting  vegetables,  leaf)'  vegetables, 
milk,  mint,  pears,  pecans,  pome  fr^it, 
sugarcane,  turnips,  walnuts  and 
livestock  commodities  of  cattle,  goats, 
hogs,  horses,  and  sheep.  Additionally, 
time-limited  tolerances  associated  with 
emergency  exemptions  have  been 
established  for  poultry,  eggs,  peanuts, 
rice,  and  sweet  potatoes.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  bom 
tebufenozide  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietar>'  risk  assessments  are  performed 


for  a  food-use  pesticide  if  a  loxicolagical 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  Toxicity 
observed  in  oral  toxicity  studies  were 
Dot  attributable  to  a  single  dose  or  1  day 
exposure!  Therefore,  no  toxicological 
endpoint  was  identified  for  acute 
toxicity  and  no  acute  dietary  risk 
assessment  is  needed. 

ii.  Chronic  exposure  and  risk.  The 
Agency  conducted  a  chronic  dietary' 
exposure  analysis  and  risk  assessment. 
The  chronic  analysis  for  tebufenozide 
used  a  cPAD  of  0.018  mg/kg/day.  The 
analysis  evaluated  individual  food 
consumption  as  reported  by 
respondents  In  the  LISDA  1989-92 
Continuing  Surveys  of  Food  Intake  by 
Individuals  and  accumulates  exposure 
to  the  chemical  for  each  commodity 
Tolerance  level  residues  and  some 
percent  crop  treated  (PCTl  assumptions 
were  made  for  the  proposed 
commodities  to  estimate  the  Anticipated 
Residue  Concentration  (ARC)  for  the 
general  population  and  subgroups  of 
interest.  The  percent  of  the  cPAD  that 
would  exceed  the  Agency  level  of 
concern  would  be  100%.  The  existing 
tebufenozide  tolerances  (published, 
pending,  and  including  the  necessary 
section  18  tolerancels))  result  in  a  ARC 
that  is  equivalent  to  percentages  of  the 
cPAD  below  100%  for  all  subgroups 
U.S.  population.  14%  and  non-nursing 
infants  (<1  year  old),  the  most  highly 
exposed  subgroup.  44%. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual  PCT 
for  assessing  chronic  dietary  risk  only  if 
the  Agency  can  make  the  following 
findings:  That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue:  that  the  exposure 
estimate  does  not  underestimate 
exposure  for  any  significant 
subpopulation  group:  and  if  data  are 
available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
exposure  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
PCrr  as  required  by  section  408(b)(2)(F). 
EPA  may  require  registrants  to  submit 
data  on  PCT. 

Estimates  of  PCT  were  used  for  the 
following  crops.  In  all  cases  the 
maximum  estimate  was  used: 
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Crops 

Average 

Maximum 

Almonds 

Apples 

Beans/Peas.  Dry 
Cabbage.  Fresh 

Cole  Crops 

Conon  

Pears  

Spinach.  Fresh 
Spinach.  Proc- 

essad 

Sugarcane  

Walnuts 

<1% 
1% 
0% 
2% 
1% 
1% 

<S% 
2% 

20% 
3% 
10% 

<1% 
2% 
1% 
3% 
2% 
4% 

3% 

29% 

5% 
16% 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section 
408(b)(2)(F)  in  this  unit  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  riietary  risk  findings,  have  been 
met.  The  PCT  estimates  are  derived 
&om  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
suppUed  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCT,  the  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be 
underestimated.  The  regional 
consumption  information  and 
consumption  Information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consiunption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
tebufenozide  may  be  applied  in  a 
particular  area. 

2.  From  drinking  water.  The  Agency 
lacks  sufficient  water-related  exposure 
data  to  complete  a  comprehensive 
drinking  water  exposure  analysis  and 
risk  assessment  for  tebufenozide. 
Because  the  Agency  does  not  have 
comprehensive  and  reliable  monitoring 
data,  drinking  water  concentration 
estimates  must  be  made  by  reliance  on 
some  sort  of  simulation  or  modeling.  To 
date,  there  are  no  validated  modeling 
approaches  for  reliably  predicting 
pesticide  levels  in  drinking  water.  The 
Agency  is  ciurently  relying  on  Generic 
Expected  Environmental  Concentration 
(GENEEC)  and  EPA's  Pesticide  Root 
Zone  Model  (PRZM/EXAMS)  for  surface 
water,  which  are  used  to  produce 


estimates  of  pesticide  concentrations  in 
a  farm  pond  and  Screening 
Concentrations  in  Ground  Water  (SCI- 
GROW).  which  predicts  pesticide 
concentrations  in  ground  water.  None  of 
these  models  include  consideration  of 
the  impact  processing  of  raw  water  for 
distribution  as  drinking  water  would 
likely  have  on  the  removal  of  pesticides 
from  the  source  water.  The  primary  use 
of  these  models  by  the  Agency  at  this 
stage  is  to  provide  a  coarse  screen  for 
sorting  out  pesticides  for  which  it  is 
highly  unlikely  that  drinking  water 
concentrations  would  ever  exceed 
human  health  levels  of  concern.  For  the 
proposed  uses,  based  on  the  GENEEC 
and  SCI-GROW  models,  the  chronic 
drinking  water  concentration  value  are 
estimated  to  be  29  ppb  for  surface  water 
and  1  pbb  for  ground  water. 

In  the  absence  of  monitoring  data  for 
pesticides,  drinking  watorlevels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  drinking  water, 
and  residential  uses.  A  DWLOC  will 
vary  depending  on  the  toxic  endpoint, 
with  drinking  water  consumption,  and 
body  weights.  Different  populations  will 
have  difierent  DWLOCs.  DWLOCs  are 
used  in  the  risk  assessment  process  as 
a  surrogate  measure  of  potential 
exposure  associated  with  pesticide 
exposure  through  drinking  water. 
DWLOC  values  are  not  regidatory 
standards  for  drinking  water.  Since 
DWLOCs  address  total  aggregate 
exposure  to  tebufenozide  they  are 
further  discussed  in  the  aggregate  risk 
sections  below. 

3.  From  non-dietary  exposure. 
Tebufenozide  is  not  registered  on  any 
use  sites  which  would  result  in  non- 
dietary,  non-occupational  exposure. 
Therefore.  EPA  expects  only  dietary  and 
occupational  exposure  &om  the  use  of 
tebufenozide. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  'available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  'other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 


cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  As  discussed  above,  no 
toxicological  endpoint  was  identified 
for  acute  toxicity.  Therefore,  no  acute 
aggregate  risk  assessment  is  needed. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  above. 
EPA  has  concluded  that  aggregate 
exposure  to  tebufenozide  from  food  will 
utilize  14%  of  the  cPAD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure,  non-nursing  infants  (<1  vear 
old)  will  utilize  44%  of  the  cPAD.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietar>'  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Despite  the 
potential  for  exposure  to  tebufenozide 
in  drinking  water,  after  calculating 
DWLOCs  and  comparing  them  to 
conservative  model  estimates  of 
concentrations  of  tebufenozide  in 
surface  and  ground  water  (29  ppb  and 

1  ppb.  respectively),  EPA  does  not 
expect  the  aggregate  exposing  to  exceed 
100%  of  the  cP AD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Tebufenozide  is  not  registered 
on  any  use  sites  which  would  result  in 
non-dietary,  non-occupational  exposure. 
Therefore  no  short-  and  intermediate- 
term  aggregate  risk  assessments  are 
needed. 

4 .  Aggregate  cancer  risk  for  U.S. 
population.  Tebufenozide  is  classified 
as  Group  E  (no  evidence  of 
carcinogenicity  in  humans). 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  residt  from  aggregate 
exposure  to  tebufenozide  residues. 


E.  /Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposing  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  svstemic  toxicity. 

FFDCA  section  408  proWdes  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined 
interspecies  and  intraspecies  variability) 
"and  not  the  additional  tenfold  MOE/ 
uncertainty  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
prenatal  developmental  toxicity  studies 
in  rats  and  rabbits,  there  was  no 
evidence  of  maternal  or  developmental 
toxicity:  the  maternal  and 
developmental  NOELs  were  1 ,000  mg/ 
kg/day  (highest  dose  tested). 

iii.  Reproductive  toxicity  study.  In  2- 
generation  reproduction  studies  in  rats, 
toxicity  to  the  fetuses/offspring,  when 
observed,  occurred  at  equivalent  or 
higher  doses  than  in  the  maternal/ 
parental  animals. 

iv.  Prenatal  and  postnatal  sensitivity. 
The  data  provided  no  indication  of 
increased  sensitivity  of  rats  or  rabbits  to 
in  utero  and/or  postnatal  exposure  to 
tebufenozide.  No  maternal  or 
developmental  findings  were  observed 
in  the  prenatal  developmental  toxicity 
studies  at  doses  up  to  1,000  mg/kg/day 


in  rats  and  rabbits.  In  the  2-generation 
reproduction  studies  in  rats,  effects 
occurred  at  the  same  or  lower  treatment 
levels  in  the  adults  as  in  the  offspring. 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  tebufenozide  and 
exposure  data  are  complete  or  are 
estimated  leased  on  data  that  reasonably 
accounts  for  potential  exposures.  Data 
provided  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and/or  postnatal  exposiu-e  to 
tebufenozide.  Based  on  this.  EPA 
concludes  that  reliable  data  support  the 
use  of  the  standard  100-fold  uncertainty 
factor,  and  that  an  additional 
uncertainly  factor  is  not  needed  to 
protect  the  safety  of  Infants  and 
children. 

2.  Acute  risJc.  No  loxicological 
endpoint  was  identified  for  acute 
toxicity.  Therefore,  no  acute  aggregate 
risk  assessment  is  needed. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  above.  EPA  has 
concluded  that  aggregate  exposure  to 
tebufenozide  from  food  will  utilize  44% 
of  the  cPAD  for  infants  and  29%  of  the 
cPAD  for  children.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  cPAD  because  the  cPAD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  himian  health.  Despite  the  potential 
for  exposure  to  tebufenozide  in  drinking 
water,  after  calculating  DWLOCs  and 
comparing  them  to  conservative  model 
estimates  of  concentrations  of 
tebufenozide  in  siu^ace  and  ground 
water  (29  ppb  and  1  ppb.  respectively). 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  cPAD. 

4.  Short-  or  intermediate-term  risk. 
Tebufenozide  is  not  registered  on  any 
use  sites  which  would  result  in  non- 
dietary,  non-occupational  exposure. 
Therefore  no  short-  and  intermediate- 
term  aggregate  risk  assessments  are 
needed. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants -and 
children  from  aggregate  exposure  to 
tebufenozide  residues. 

V.  Other  Considerations 
A  Metabolism  in  Plants  and  Animals 
The  residue  of  concern  in  plants  is 
adequately  understood  and  is 
tebufenozide  per  se.  The  qualitative 
nature  of  the  residues  in  animals  is  also 
adequately  understood  based  on 
acceptable  poultn'  and  ruminant 
metabolism  studies.  For  animals.  EPA 
has  concluded  that  the  residues  of 
regulatory  concern  are  tebufenozide  and 


its  metabolites  benzoic  acid,  3,5- 
dimethyl-l-(l.l-dimethylethyl)-2-((4- 
carboxymethyDbenzoyllhydrazide). 
benzoic  acid.  3-hydroxymethyl.5- 
methyl-l-(l.l-dimBthylethyl)-2-(4- 
ethylbenzoyDhydrazide.  the  stearic  acid 
conjugate  of  benzoic  acid.  3- 
hydroxymethyl.  5-methyI-l-(t,l- 
dimethylethyi)-2-(4- 
ethylbenzoyi)hydrazide  and  benzoic 
acid.  3-hvdroxymethyl-5-methyl-l-(l,l- 
dimethylethyl)-2-(4-(l- 
hydroxyethyl)benzoyl)bydrazide. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(for  example,  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow.  PWIB. 
IRSD  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460:  telephone  number;  (703) 
305-5229;  e-mail  address; 
furlow.calvin@epa.gov. 

C.  Magnitude  of  Residues 
Residues  of  tebufenozide  per  se  are 

not  expected  to  exceed  2.0  ppm  on 
soybeans  as  a  result  of  this  section  18 
use. 

D.  International  Residue  Limits 
There  are  currently  no  Canadian,  or 

Mexican  listings  for  tebufenozide 
residues.  Codex  maximum  residue 
levels  (MRLs)  have  been  set  for 
tebufenozide  at  0.1  ppm  for  rice 
(husked).  0.05  ppm  for  walnuts,  and  1 
ppm  for  pome  fruits. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  tebufenozide  in  soybeans 
at  2.0  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  40B(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
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old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 
You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  OPP-300947  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  7,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.2S).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Ofiice  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708.  Waterside 
Mall.  401  M  St..  SW..  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  bearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 


additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A..  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB. 2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-30O947.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket9epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulator^' 
Planning  and  Review  158  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655.  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 


include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

K.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nUe,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  17,  1999. 

Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  321(q).  (346a)  and 
371. 

2.  In  §  180.482.  by  adding 
alphabetically  to  the  table  in  paragraph 
(b).  the  following  commodity  to  read  as 

follows: 

§  180.482    Tebufenozide;  tolerances  tor 
residues. 

***** 

(b)"     •     • 


Commodity 

Parts  oer      Expiration/ 

Soyt)eans 

2.0              ^^/3M0^ 

IFR  Doc.  99-31547  Filed  12-7-99: 8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CO  Docket  Nos.  96-45  and  96-98;  FCC  99- 
S6] 

Implementation  of  the  Local 
Competition  Provisions  of  ttie 
Telecommunications  Act  of  1996; 
Deaveraged  Rate  Zones  lor  Unbundled 
Network  Elements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  This  document  announces  the 
lifting  of  the  stay  of  the  Commission's 
rule  requiring  each  state  to  establish  at 
least  three  geographic  rate  zones  for 
unbundled  network  elements  and 
interconnection. 


DATES:  Section  S1.507(f).  published  at 
61  FR  45476  (Aug.  29. 1996).  is  effective 
on  May  1 .  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Fried.  .Attorney.  Common  Carrier 
Bureau.  Competitive  Pricing  Division. 
(202)418-1520. 

SUPPLEMENTARY  MFOnMATIONrThe 
Commission  stayed  the  effectiveness  of 
section  51.507(1)  of  its  rules  on  May  7. 
1999.  See  Deaveraged  Rate  Zones  for 
Unbundled  Network  Elements.  CC 
Docket  No.  96-98.  Slav  Order.  14  FCC 
Red.  8300  11999);  64  FR  32206  (June  16. 
1999).  The  Commission  stated  that  the 
stay  would  remain  in  effect  until  six 
months  after  the  Commission  released 
its  order  in  CC  Docket  No.  96-45 
finalizing  and  ordering  implementation 
of  high-cost  universal  service  support 
for  non-rural  LECs.  The  Commission 
adopted  on  Nov.  2, 1999.  its  order  in  CC 
Docket  No.  96—45  finalizing  and 
ordering  implementation  of  intrastate 
high-cost  universal  service  support  for 
non-rural  LECs.  See  Federal-State  joint 
Board  on  Universal  Service.  CC  Docket 
No.  96-45.  Ninth  Report  and  Order  and 
Eighteenth  Order  on  Reconsideration. 
FCC  99-306  (rel.  Nov.  2. 1999). 
Consequently,  as  stated  in  the  Nov.  2 
order,  the  stay  of  section  51.507(f)  shall 
be  lifted  on  May  1 .  2000.  By  that  date, 
states  are  required  to  establish  diflerent 
rates  for  interconnection  and  UNEs  in  at 
least  three  geographic  areas  pursuant  to 
section  51.507(f)  of  the  Commission's 
rules. 

List  of  Subjects  in  47  CFR  Part  51 

Communications  common  carriers. 
Deaveraged  rate  zones.  Interconnection, 
Local  competition.  Pricing  of  elements. 
Telecommunications.  Unbundled 
network  elements. 

Federal  Communications  tl^mmission. 

Magalie  Roman  Salas. 

Secretary. 

(FR  Doc.  99-31496  Filed  12-7-99;  8:45  am) 
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This  section  of  me  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  ot  rules  and  regulations.  Ttie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opponunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
njtes. 


DGPARTMEMT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  10O 

[INS  No.  1949-98] 
RIN111S-AF18 

Jurladlctionai  Change  for  ttie  Los 
Angeles  and  San  Francisco  Asylum 
Offices 

AGENCY:  immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule 

SUMMARY:  This  rule  proposes  to  amend 
the  Immigration  and  Naturalization 
Service  (Service)  regulations  to  transfer 
asylum  office  jurisdiction  over  the  State 
of  Hawaii  and  the  Territory  of  Guam 
from  the  San  Francisco  Asylvun  Office 
to  the  Los  Angeles  Asylum  Office.  The 
Los  Angeles  Asylum  office  would  have 
jurisdiction  over  the  states  of  Arizona, 
southern  portion  of  California,  Hawaii, 
the  southern  portion  of  Nevada 
currently  vrilhin  the  jurisdiction  of  the 
Las  Vegas  Suboffice,  and  the  Territory  of 
Guam.  The  intended  effect  of  this 
regulation  is  to  reallocate  Service 
resources  and  improve  processing 
efficiency  for  the  Los  Angeles  and  San 
Francisco  Asylum  Offices  given  the 
greater  number  of  asylum  officers 
stationed  in  Los  Angeles. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  7,  2000. 
ADO«»esses:  Please  submit  written 
coimnents  in  tripUcate  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service.  425  I  Street  NW,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1949-98  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOfl  FURTHER  INFORMATK>N  CONTACT: 
Christine  Davidson,  Supervisory 
Asylum  Officer,  or  Marta  Rothwarf, 
Asylimi  Officer,  Office  of  International 


Affairs.  Asyltmi  Division,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW,  Washington,  DC  20536,  Attn: 
ULLICO  Bldg.,  Third  Floor:  Telephone 
(202)  305-2663. 
SUPPLEMENTARY  INFORMATION: 

Why  Is  Jurisdiction  Being  Transferred 
to  the  Los  Angeles  Asylum  Office? 

The  regulation  at  8  CFR  100.4(0(7) 
gives  the  San  Francisco  Asylum  Office 
jurisdiction  over  asylum  applications 
filed  by  individuals  residing  in  the  State 
of  Hawaii  and  the  Territory  of  Guam. 
Transferring  jurisdiction  over  the  State 
of  Hawaii  and  the  Territory  of  Guam  to 
the  Los  Angeles  Asylum  Office  under  8 
CFR  100.4(fK8)  will  enable  the  Service 
to  better  allocate  its  resoiirces  and 
improve  processing  efficiency  based  on 
the  availability  of  asylum  officers  in  the 
Los  Angeles  Asylum  Office. 

How  Will  This  Change  Affect 
Submission  of  Claims  for  Those 
Applicants  Living  in  Hawaii  and  the 
Territory  of  Guam? 

Currently,  Individuals  residing  in  the 
State  of  Hawaii  and  the  Territory  of 
Guam  must  submit  the  Form  1-589. 
Application  for  Asylum  and 
Withholding  of  Removal,  to  the 
Nebraska  Service  Center.  After  the 
jurisdiction  change  becomes  effective, 
individuals  residing  in  the  State  of 
Hawaii  and  the  Territory  of  Guam  must 
submit  the  Form  1-589  to  the  California 
Service  Center.  The  Service  will  notify 
the  public  of  this  change  in  submission 
requirements  through  a  separate  notice 
published  in  the  Federal  Register  and 
through  an  attachment  to  the  Form  I- 
589  sent  out  by  the  INS  Forms  Centers. 
The  Service  will  continue  to  conduct 
asylum  interviews  in  the  State  of  Hawaii 
and  the  Territory  of  Guam;  however, 
asyltmi  officers  from  the  Los  Angeles 
Asylum  Office  vrill  conduct  the 
interviews  rather  than  officers  from  the 
San  Francisco  Asylum  Office. 

What  Will  Happen  to  Applications 
Filed  With  the  Nebraska  Service  Center 
Before  the  Change  in  Jurisdiction 
Becomes  Effective? 

Before  the  jurisdiction  change 
becomes  effective  asyltmi  applications 
are  submitted  to  the  Nebraska  Service 
Center.  Accepted  applications  are 
receipted,  entered  into  the  Service 
computer  systems,  and  a  file  is  created. 
These  files  are  sent  to  the  San  Francisco 
Asylum  Office  where  the  case  is 


scheduled  for  an  interview  and  asylum 
officers  are  sent  out  to  Guam  and 
Hawaii  to  conduct  asylum  interviews. 
Applicants  are  notified  of  the  decision 
by  mail. 

What  Will  Happen  to  Those 
Applications  Filed  With  the  Nebraska 
Service  Center  After  the  Change  in 
Jurisdiction  Becomes  Effective? 

After  the  jurisdiction  change  becomes 
effective,  the  Nebraska  Service  Center 
will  continue  to  atxept  asylum 
applications  filed  by  applicants  residing 
in  the  State  of  Hawaii  and  the  Territory 
of  Guam  for  30  days  after  the  effective 
date  of  this  rule.  Pending  cases  will  be 
transferred  to  the  Los  Angeles  Asylum 
Office  for  interview  scheduling  and 
interviews.  Applications  received  31 
days  after  the  effective  date  of  this  rule 
will  be  rejected  due  to  the  tight  statutory 
and  regulatory  time  constraints 
governing  the  adjudication  of  asylum 
applications.  Rejected  applications  will 
contain  a  notice  explaining  that  asyltmi 
applications  must  be  resubmitted  to  the 
California  Service  Center.  Rejected 
applications  are  not  considered  filed  for 
work  authorization  purposes  or  for 
interview  scheduling  until  they  are 
properly  resubmitted  to  the  California 
Service  Center. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  factual  basis  for  this 
determination  is  that  this  rule  is 
administrative  in  nature  and  merely 
transfers  jurisdiction  for  processing 
asylum  applications.  This  rule  applies 
to  individuals  submitting  applications 
and  does  not  affiect  small  entities  as  that 
term  is  defined  in  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 


of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  nUe  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  SI  00 
million  or  more:  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  itmovation.  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  he  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  Sff), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

This  rule  will  not  have  suhstantial 
direct  effects  on  the  Stales,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  100 

Organization  of  fimctions 
(Government  agencies). 

Accordingly,  part  100  of  chapter  I  of 
Title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  100— STATEMEMT  OF 
ORGANIZATION 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  8  CFR  pan  2. 

2.  In  §  100.4,  paragraphs  (f)(7)  and 
(f)(8)  are  revised  to  read  as  follows: 

§100.4    Flekt  Offices. 


(0*  *  • 

(7)  Los  Angeles,  California.  The 
Asylum  Office  in  Los  Angeles  has 
jurisdiction  over  the  States  of  Arizona, 
the  southern  portion  of  California  as 
listed  in  §  100.4(b)(16)  and 

§  100.4(b)(39).  Hawaii,  the  southern 
portion  of  Nevada  currently  within  the 
jurisdiction  of  the  Las  Vegas  Suboffice, 
and  the  Territory  of  Guam. 

(8)  San  Francisco,  California.  The 
Asylum  Office  in  San  Francisco  has 
jurisdiction  over  the  northern  part  of 
California  as  listed  in  %  100.4(b)(13),  the 
portion  of  Nevada  currently  under  the 
jurisdiction  of  the  Reno  Suboffice,  and 
the  States  of  Alaska,  Oregon,  and 
Washington. 

Dated:  November  24.  1999. 
Doris  Meissner, 

Commissioner.  Immigration  and 
Saluralization  Service. 
IFR  Doc.  99-31693  Filed  12-7-99;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  98-SW-64-A0] 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model  407 
Helicopters 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron  Canada  (BHTC) 
Model  407  helicopters.  This  proposal 
would  require  replacing  a  certain 
hydraulic  relief  valve  (valve)  with  a 
different  valve.  This  proposal  is 
prompted  by  the  discovery  of  a 
manufacturing  defect  in  a  valve.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  intermittent  loss 
of  hydraulic  pressure  to  the  flight 
controls  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  February  7,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal-Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  98-SW-64- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas.  Comments  may  be 
inspected  at  this  location  between  9:00 


a.m.  and  3:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frxim 
Bell  Helicopter  Texlron  Canada.  12,800 
Rue  de  TAvenir.  Mirabel.  Quebec 
JONlLO,  telephone  (800)  46.3-3036,  fax 
(514)  433-0272.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Room  663.  Fort  Worth.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCallLster.  Aerospace  Engineer. 
FAA.  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  Fort  Worth.  Texas 
76193-0170,  telephone  (817)  222-5121. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commtmications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenlers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-64-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region.  Attention;  Rules 
Docket  No.  98-SW-64-AD,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth, 
Texas  76137. 

Discussion 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada,  has 
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notified  the  FAA  that  an  unsafe 
condition  may  exist  on  BHTC  Model 
407  helicopters.  Transport  Canada 
advises  that  a  manufacturing  defect  was 
found  in  a  valve,  part  number  (P/N) 
206-076-036-101.  The  defect  could 
lead  to  an  intermittent  loss  of  hydraulic 
pressure  to  the  flight  controls.  The  AD 
requires  replacing  the  valve  with  an 
airworthy  valve.  P/N  206-076-036-105. 

BHTChas  issued  Bell  Helicopter 
Textron  Alert  Service  Bulletin  No.  407- 
98-20,  dated  /uly  3.  1998,  which 
specifies  replacing  all  valves,  part 
number  (P/N)  206-076-036-101,  with  a 
better  valve,  P/N  206-076-036-105. 
Transport  Canada  classified  this  alert 
service  bulletin  as  mandatory  and 
issued  AD  CF-98-28,  dated  August  31, 
1998,  in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
Canada. 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
Slates  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreemeut.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTC  Model  407 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  removing 
valves,  P/N  206-076-036-101,  and 
replacing  them  with  valves,  P/N  206- 
076-036-105.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 
The  FAA  estimates  that  146 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  51,380.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  US.  operators  is 
estimated  to  be  $210,240. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  inl4  CFK  Part  39 

Air  transportation,  Aircraft,  Aviadon 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    (AnrwndMf] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron  Canada:  Docket  No. 
98-SW-64-AD. 

Applicability:  Model  407  helicopters,  serial 
numbers  53000  through  53266,  inclusive, 
certificated  in  any  category. 

Note  1;  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  thai  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operalor  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  descrilied  in  Ihis  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  Ihis  AD. 


Compliance:  Required  within  300  hours 
lime-in-service,  unless  accomplished 
previously. 

To  prevent  inlermitieni  loss  of  hydraulic 
pressure  to  the  flight  controls  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
Ihe  following: 

(a)  Remove  Ihe  hydraulic  relief  valve 
(valve),  part  number  (P/N)  206-07&-03B-101, 
and  replace  it  with  an  airworthy  valve,  P/N 
206-07&-03B-105,  in  accordance  with  the 
Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Alert  Service  Bulletin  No. 
407-98-20.  dated  )uly  3,  1998. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thai 
provides  an  acceptable  level  of  safety  may  be 
usted  when  approved  by  the  Manager, 
Regulations  Group,  Rotorcrafl  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Regulations 
Group. 

Note  2;  Information  concerning  the 
existence  of  approved  allemaUve  methods  of 
compliance  with  Ihis  AD,  if  any,  may  be 
obtained  from  Ihe  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §S21  197  and  21.199  of  Ihe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  Ihe  helicopter  to  a 
location  where  Ihe  requirements  of  Ihis  AD 
can  he  accomplished. 

Note  3:  The  subject  of  Ihis  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-98-28. 
dated  August  31. 1998. 

Issued  in  Fort  Worth,  Texas,  on  December 
2, 1999. 

Henry  A.  Amutrong, 
Manager.  Rotorcrafl  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  99-31818  Filed  12-7-99;  8:45  am) 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Pratt 
&  Whitney  Canada  PT6A  series 
turboprop  engines  that  have  certain 
turbine  exhaust  ducts  that  were 
modified  by  Standard  Aero  Limited 
(SAL)  of  Winnipeg,  Canada  before 
September  1, 1997.  This  proposal  would 
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require  initial  and  repetitive  inspections 
for  cracks  and.  if  necessary,  replacing 
the  duct  if  the  cracks  exceed  allowable 
limits.  This  proposal  is  prompted  by 
reports  of  cracks  along  the  weld  seams 
of  certain  turbine  exhaust  ducts.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
turbine  exhaust  duct  due  to  cracking 
that  could  result  in  possible  separation 
of  the  reduction  gearbox  and  propeller 
from  the  engine,  and  possible  loss  of 
control  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  7,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-NE-44- 
AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  submitted  to  the  Rules 
Docket  by  using  the  following  Internet 
address:  "9-ane-adcomment@faa.gov". 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New- 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7176, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  Ihe  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Ckunmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  Ihe  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-44-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-44-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

Transport  Canada  (TC).  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  Federal  Aviation 
Administration  (FAA)  that  an  imsafe 
condition  may  exist  on  Pratt  &  Whitney 
Canada  (P&W'C)  PT6A  series  turboprop 
engines.  TC  ad\ises  the  FAA  that 
certain  exhaust  ducts  part  number  (P/N) 
3012290,  P/N  3031988.  P/N  3032117.  P/ 
N  3035784.  P/N  3035786.  P/N  3105890- 
01.  P/N  3112167-01.  P/N  3112171-01. 
and  P/N  3111780-01  were  modified 
before  September  1. 1997.  by  Standard 
Aero  Limited  (SAL)  of  Winnipeg. 
Canada,  using  the  alternate  gas  tungsten 
arc  welding  (GTAW)  process  instead  of 
the  resistance  (seam  or  stitch)  weld 
process  that  were  specified  in  P&WC 
service  bulletin  (SB)  1430.  Some  of 
those  ducts  have  experienced  cracking 
tiiat  may  be  attributed  to  die  GTAW 
process.  TC  issued  AD  CF-98-41  on 
November  26. 1998.  in  order  lo  assure 
Uie  airworthiness  of  these  P&WC  PT6A 
.series  turboprop  engines  in  Canada. 

Bilateral  Airworthiness  Agreement 

These  engine  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  S  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
TC  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TC.  has 
reviewed  all  available  information,  and 
has  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

Requirementa  of  this  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PT6A  series  turboprop 
engines  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  initial  and 


repetitive  visual  inspections  of  certain 
turbine  exhaust  ducts  P/N  3012290.  P/ 
N  3031988,  P/N  3032117,  P/N  3035784. 
P/N  3035786.  P/N  3105890-01.  P/N 
3112167-01.  P/N  3112171-01.  and  P/N 
3111780-01.  that  were  modified  using  a 
GTAW  procedure  by  SAL  before 
September  1.  1997. 

Cost  Impact 

There  are  approximately  22.000 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
7.000  engines  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AX),  that  it  would  take 
approximately  2  work  hours  per  engine 
to  determine  if  an  affected  duct  is 
installed,  and  that  it  would  take 
approximately  20  hours  to  replace  an 
affected  duct.  There  are  approximately 
116  engines  worldwide  that  may  have 
an  affected  duct  installed,  however,  it  is 
not  known  how  many  of  those  engines 
are  installed  on  airplanes  of  U.S. 
registry.  The  average  labor  rate  is  S60 
per  work  hour.  Required  parts  would 
cost  approximately  $32,000  per  engine. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  lo  be  $840,000  to 
determine  if  an  affected  duct  is  installed 
on  an  engine,  and  $3.851 .200  to  replace 
the  duds  if  all  duels  are  installed  in 
engines  that  are  in.slalled  on  airplanes  of 
U.S.  registry  The  estimated  total 
economic  impact  may  be  $4,691,200. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
powar  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  Ihe 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subiecta  in  14  CFR  Part  39 

Ail  transpoitation.  Aircraft.  Aviatioii 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney  Canada:  Docket  No.  99-NE- 

44- AD. 

Applicability:  Prall  &  Whitney  Canada 
(PftWC)  PT6A  series  turboprop  engines  with 
certain  exhaust  ducts  part  number  (P/N) 
3012290.  P/N  3031988.  P/N  3032117.  P/N 
3035784.  P/N  3035786.  P/N  3105890-01.  P/ 
N  3112167-01,  P/N  3112171-01,  and  P/N 
3111780-01,  that  were  modifled  before 
September  1. 1997,  by  Standard  Aero  Limited 
(SAL)  of  Winnipeg.  Canada.  These  engines 
are  installed  on.  but  not  limited  to. 
Beechcraft  King  Air-90  and  -100  series. 
Bombadier  DHC-6  series.  Empresa  Brasielira 
de  Aeronautics.  S.A.  (Embraer)  EMB-110 
series.  Pilatus  PC-6  series,  and  Piper  PA-42 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  l}een  modified,  altered,  or  repaired  so 
tliat  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actioits  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  turbine  exhaust 
duct  due  lo  cracking  tiiat  could  result  in 
possible  separation  of  the  reduction  gearbox 
and  propeller  from  the  engine,  and  possible 
loss  of  control  of  the  airplane,  accomplish  the 
following; 

Inspection  of  Exhaust  Duct 

(a)  If  the  exhaust  duct  was  not  modified 
before  September  1, 1997.  by  SAL  of 
Winnipeg.  Canada,  using  the  gas  tungsten  arc 
weld  (GTAW)  process  of  P4WC  service 


bulletin  (SB)  1430,  no  further  action  is 
required 

Note  2:  Engine  Itw  t>ooks,  engine 
maintenance  recortjs,  etc.,  can  he  used  to 
determine  if  the  duct  was  modified  before 
Septemtwr  1,  1997,  by  SAL  of  Winnipeg. 
Canada,  using  the  CTAW  process  of  P*WC 
SB  1430. 

(b)  If  the  exhaust  duct  P/N  3012290.  P/N 
3031988.  P/N  3032117.  P/N  3035784.  P/N 
3035786,  P/N  3105890-01,  P/N  3112167-01, 
P/N  3112171-01,  and  P/N  3111780-01  was 
modified  before  Septemt)er  1.  1997  by  SAL 
using  the  GTAW  process  of  PiWC  SB  1430, 
or  if  it  caimot  be  determined  if  the  GTAW 
process  was  used  in  complying  with  P&WC 
SB  1430,  do  the  following  within  100  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD: 

Initial  Visual  Inspection  of  Affected  Exhaust 
Ducts  for  Cracks 

(1)  Use  5X  magnification  to  visually 
inspect  the  circumference  of  the  forward  area 
of  the  exhaust  duct  from  the  propeller 
reduction  gearbox  mounting  flange  to  2 
inches  aft  of  the  fiange  for  any  crack 
indications.  Return  the  duct  to  service  or 
replace  with  a  serviceable  part  as  follows: 

(i)  If  no  cracks  are  found,  the  duct  may  be 
retiimed  to  service.  Or. 

(ii)  If  three  or  less  cracks  are  found,  and  the 
total  ctunulative  length  of  the  cracks  exceeds 
2.0  incites,  replace  the  duct  with  a 
serviceable  part.  Or. 

(iii)  if  any  one  crack  exceeds  1.0  inches  in 
length,  replace  the  duct  with  a, serviceable 
part.  Or. 

(iv)  If  any  two  cracks  are  separated  by  less 
than  six  times  the  length  of  the  longest  crack 
(6L]  or  by  less  than  3.0  inches,  whichever  is 
less,  replace  the  duct  with  a  serviceable  pan. 
Or. 

(v)  If  more  than  three  cracks  are  found, 
replace  the  duct  with  a  serviceable  part. 

(2)  Mark  ail  allowable  cracks,  on  the  duct, 
with  a  suitable  metal  marking  pencil. 

Note  3:  Marking  materials  that  are  suitable 
for  use  on  the  the  exhaust  duct  mav  t>e  found 
in  the  P&WC  Engine  Manual. 

(3)  Record  the  length  of  the  crack,  location, 
number  of  duct  hours,  and  time  since 
overhaul  (TSO) 

Repetitive  Visual  Inspection  of  Affected 
Exhaust  Oucts  for  Cracks 

(c)  Repeat  the  inspection  specified  in 
paragraph  (b)(1)  as  follows: 

(1)  For  ducts  that  did  not  exhibit  any 
cracking  at  the  last  inspection,  repeat  the 
inspection  within  150  hours  TIS  since  the 
last  inspection.  Return  the  duct  to  service  or 
replace  with  a  serviceable  pan  as  specified  in 
paragraph  (b)(l)(i)  through  paragraph  (b)(2). 

(2)  For  ducts  that  exhibited  cracking  at  the 
last  inspection,  repeat  the  inspection  within 
25  hours  TIS  since  the  last  inspection.  Return 
the  duct  to  service  or  replace  with  a 
ser^'iceable  pan  as  follows: 

(i)  For  new  cracks  thai  have  developed 
since  the  last  inspection,  return  the  duct  to 
service  or  replace  with  a  serviceable  pan  as 
specified  in  paragraph  (b)(l)(ii|  through 
paragraph  (b)(3). 

(li)  Inspect  cracks  that  were  recorded  as 
specified  in  paragraph  (b)(2).  Return  Ihe  duct 


to  service  or  replace  with  a  serviceable  pari 
as  specified  in  paragraph  (b|(l)(ii)  through 
paragraph  (b)(2).  In  addition,  if  the  growth 
rate  of  an  existing  crack  exceeds  0.015  inch 
per  hour  TIS  since  the  last  inspection, 
replace  the  duct  with  a  serviceable  pan. 

Optional  Terminating  Action 

Id)  Replacing  an  affected  exhaust  duct  with 
a  serviceable  pan  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

Definition  of  a  Serviceable  Exhaust  Duct 

(e)  For  the  purposes  of  this  AD.  a 
serviceable  duct  is  defined  as  a  duct  that  has 
been  modified  per  P&WC  SB  1430.  but  did 
not  use  the  GTAW  process. 

Alternative  Method  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  f4anager,  Etigine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  I^ncipal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §S  21. 197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
December  1,  1999. 
Thomas  A.  Boudreau, 
Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FRDoc.  99-31816  Filed  12-7-99;  8:45  am) 
BUM!  CODE  Wie-IS-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-NE-1 1-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Turt>omeca 
Maklla  1  Series  Turboshaft  Engines 

agency:  Federal  Aviation 

Administration,  IXDT, 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM), 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Turbomeca  Makila  1  series  turboshaft 
engines.  This  proposal  would  require  a 
one-time  visual  inspection  of  the 
scavenge  and  lubrication  systems  for 
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obstruction  due  to  coke  deposits,  then 
recondititming  of  the  engine  oil  system 
prior  to  return  lo  service.  This  proposal 
is  prompted  by  report  of  an  in-flight 
engine  shutdown  due  to  roller  bearings 
contaminated  by  certain  types  of 
detergent  oil.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  in-llight  engine  shutdown  due 
to  roller  bearing  failure  following  oil 
contamination. 

DATES:  Comments  must  be  received  by 
February  7.  2000. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-n-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
submitted  to  the  Rules  Docket  by  using 
the  following  Internet  address:  "9-ane- 
adcomment@faa.gov".  Comments  may 
be  inspected  at  this  location  between 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  &om 
Turbomeca,  40220  Tamos,  France; 
telephone  (33)  05  59  64  40  00,  fax  (33) 
05  59  64  60  80,  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park. 
Burlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Niebuhr,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Biulington,  MA 
01803-5299;  telephone  (781)  238-7132, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vnitten  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report . 
summarizing  each  FAA-public  contact 


fx)ncemed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  99-NE-ll-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Direction  Generale  de  L'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  Federal  Aviation 
Administration  (FAA)  that  an  imsafe 
condition  may  exist  on  Turbomeca 
Makila  1  series  turboshaft  engines.  The 
DGAC  advises  that  it  has  received  a 
report  of  an  in-flight  engine  shutdown 
due  to  roller  bearings  contaminated  by 
7.5  cSt  oil  followed  by  a  more  detergent 
5  cSt  oil.  The  investigation  revealed 
coke  accumulating  in  the  rear  bearing 
chamber.  These  coke  deposits  cai^sed 
complete  or  partial  obstruction  of  the 
scavenge  and  lubrication  systems, 
causing  the  roller  bearings  of  the  M03 
and  M05  modules  to  be  damaged.  This 
condition,  if  not  corrected,  can  result  in 
in-flight  engine  shutdown  due  to  roller 
bearing  failure  following  oil 
contamination. 

Service  Information 

Turbomeca  has  issued  Service 
Bulletin  Makila  1  (SB)  No.  A298  71 
0137,  dated  December^2. 1997,  that 
specifies  procediu^s  for  visual 
inspection  of  the  scavenge  and 
lubrication  systems  for  obstruction  due 
to  coke  deposits,  and  reconditioning  of 
the  engine  oil  system.  The  DGAC 
classified  this  SB  as  mandatory  and 
issued  airworthiness  directive  (AD)  98- 
075(A),  dated  February  11, 1998,  in 
order  to  assure  the  airworthiness  of 
these  engines  in  France. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufacttu^d  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  tmdor  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 


this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
Ij-pe  design  that  are  certificated  for 
operation  in  the  United  States. 

Proposed  Actions 

Since  an  tmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  of  the 
scavenge  and  lubrication  systems  for 
obstruction  due  to  coke  deposits,  then 
reconditioning  of  the  engine  oil  system 
prior  to  return  to  service.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  SB  described 
previously. 

Economic  Analysis 

There  are  approximately  1.076 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
S  engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  14  work  hours  per  engine 
to  a(x:omplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  S60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  54.200. 

Regulatory  Impact 

if 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  No.  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  govenuient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regtdation  (1) 
is  not  a  "significant  regulatory  action" 
tmder  Executive  Order  12866;  (21  is  not 
a  "significant  rule"  tmder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  lo  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S  C.  l()6(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Turbomsca:  Docket  No  99-NE-l  1-AD. 

ApplicabUi[y:TuTbomecA  MaJula  lA  and 
lAl  series  turbosbaft  engines,  installed  on 
but  not  limited  lo  Aerospatiale  AS  332  Super 
Puma.  AS  532  Cougar,  and  SA  330  Puma 
helicoplers. 

Note  1:  This  airworthiness  directive  (AD) 
applies  lo  each  engine  identified  in  the 
preceding  applicability  provision.  regardles.s 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  .AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  in-flight  engine  shutdown  due 
to  roller  t}eanng  failure  following  oil 
contamination,  accomplish  the  following: 

Inspection  and  Repair 

(a)  Within  25  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD.  accomplish 
the  following: 

(1)  For  engines  that  have  lieen  operated 
with  7.5  cSt  oil  for  more  than  100  hours  TIS. 
and  for  engines  whose  operators  can  not 
show  documentation  that  the  engine  has 
been  operated  with  7.5  cSl  oil  for  100  hours 
or  less  TIS.  accomplish  the  following: 

(i)  Perform  a  one-time  visual  inspeciion  of 
the  scavenge  and  lubrication  systems  for 
ot>8truction  due  to  coke  deposits  and  repair 
as  required,  in  accordance  with  section  2.  A. 
and  2.B.  of  the  "Instructions  for 
incorporation"  .section  oFTurbomeca  Makila 
1  Service  Bulletin  (SB)  No.  A298  71  0137. 
dated  December  12.  1997. 


(ii)  Replace  the  oil  with  approved  oil  other 
than  7.5  cSt  and  then  recondition  and  check 
the  engine  oil  system  in  accordance  with 
section  2.C.  and  2.D.(1)  of  Turbomeca  Makila 
1  SB  No.  A298  71  0137.  dated  December  12. 
1997.  prior  lo  return  lo  service. 

(2)  For  engines  that  have  been  operated 
with  7.5  cSt  oil  for  100  hours  or  less  TIS. 
replace  the  oil  with  approved  oil  other  than 
7.5  cSt  and  then  recondition  the  engine  oil 
system  prior  to  return  to  service,  in 
accordance  with  section  l.A(2](b)  of 
Turbomeca  Makila  1  SB  No.  A29a  71  0137. 
dated  Decemtier  12. 1997. 

Alternative  Method  of  Oimpliance 

(b)  .An  alternative  mcuiud  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

Ferry  Flights 

(c)  Special  Right  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  lo  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Lssued  in  Burlington.  Massachusetts,  on 
December  1.  1999. 
Thomas  A.  Boudrvau, 
Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Dec.  99-31815  Filed  12-7-99;  8:45  am) 
BUJNO  COOE  W1»-l>-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  99-NE-33-AD] 

RIN212t>-AA64 

Airworthiness  Directives;  Turbomeca 
Artouste  III  Series  Turt>oshaft  Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Turbomeca  Artouste  III  series 
turbosbaft  engines.  This  proposal  would 
require  smoke  emissions  checks  after 
every  ground  engine  shutdown.  If 
smoke  is  detected,  this  AD  woidd 
require  inspecting  for  fuel  flow.  If  fuel 


flow  is  not  detected,  the  engine  may 
have  injection  wheel  cracks,  which 
would  require  removing  the  engine  from 
service  for  repair:  if  fuel  flow  is 
detected,  the  engine  may  have  a 
malfunctioning  electric  fuel  cock,  which 
would  require  removing  the  electric  fuel 
cock  from  service  and  replacing  with  a 
serviceable  part.  This  proposal  is 
prompted  by  reports  of  cracked 
injection  wheels.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  injection  wheel  cracks,  which 
could  result  in  an  in-flight  engine 
shutdown. 

DATES:  Comments  must  be  received  by 
February  7.  2000. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  99-NE-33-AD,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299.  Comments  may  also  be 
submitted  to  the  Rules  Docket  by  using 
the  following  Internet  address:  "9-ane- 
adcx>mment@faa.gov".  Comments  may 
be  inspected  at  this  location  between 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Turbomeca.  40220  Tamos,  France; 
telephone  +33  05  59  64  40  00,  fax  -f33 
05  59  64  60  80.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
1 2  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Niebuhr,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone  (781)  238-7132, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORkUTION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  cotnments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energj'  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPiyvl  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-33-AD.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

The  Direction  C^nerale  de  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  Federal  Aviation 
Administration  (FAA)  that  an  tmsafe 
condition  may  exist  on  Turbomeca 
Artouste  III  B-Bl-D  series  turbosbaft 
engines.  The  DGAC  advises  that  cracks 
have  been  reported  on  the  rear  face  of 
the  injection  wheels,  which  can  lead  to 
fuel  leakage  into  the  turbine  shaft  tube 
during  operation.  When  the  engine  is 
shut  down,  fuel  flows  into  the 
combustion  chamber,  which  could 
result  in  a  slight  increase  of  nmdown 
time  and/or  emissions  of  smoke  through 
the  exhaust  pipe,  the  air  intake,  or  the 
turbine  casing  drain  after  the  rotating 
assembly  has  stopped.  This  condition 
may  be  caused  by  the  thermal  stresses 
to  which  the  injection  wheel  is 
subjected  or  a  malfunctioning  electric 
fuel  cock.  These  conditions,  if  not 
corrected,  could  result  in  injection 
wheel  cracks,  which  could  result  in  an 
in-flight  engine  shutdown. 

Service  Information 

Turbomeca  has  issued  Artouste  HI 
Service  Bulletin  (SB)  No.  218  72  0099. 
dated  September  14.  1998.  that  specifies 
procedures  for  smoke  emission  checks, 
and  fuel  flow  inspections  if  smoke  is 
detected.  The  DGAC  ct»6sified  this  SB 
as  mandatory  and  issued  AD  98-432(A) 
in  order  to  assiu«  the  airworthiness  of 
these  engines  in  France 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 


provisions  of  Section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspecting  for  fuel  flow.  If  fuel  flow  is 
not  detected,  the  engine  may  have 
injection  wheel  cracks,  which  woidd 
require  removing  the  engine  from 
service  for  repair;  if  fuel  flow  is 
detected,  the  engine  may  have  a 
malfimctioning  electric  fuel  cock,  which 
would  require  removing  the  electric  fuel 
cock  from  service  and  replacing  with  a 
serviceable  part.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SB  described 
previously. 

Economic  Analysis 

There  are  approximately  2,279 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
184  engines  installed  on  rotorcraft  of 
U.S.  registr\'  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  S3, 500  per  engine.  Based 
on  those  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $655,040. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  No.  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  tliscussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  p^siiiveor  negative. 
on  a  substantial  numberofTi)^ll  entities 
under  the  criteria  of  the  Reguli^ory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepare^^r  this 
action  is  contained  in  the  Ri^s  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  pro\ided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircnaft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40M3.  44701. 

}  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Turhomeca:  Docket  No.  99-NE-33-AD 

.Applicability:  Turbomeca  Artouste  HI  B- 
Bl-D  series  turboshafi  engines,  installed  on 
but  not  limited  to  Eurocopter  SA  315  LAMA 
and  SA  316  Alouette  HI  helicopters. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  idenUfied  in  the 
-preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  ar«a  subject  to  the 
requirements  of  this  AD.  For  engines  thai 
have  been  modified,  altered,  or  tepairwi  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  appmval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c.) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  injection  wheel  cracks,  which 
could  result  in  an  in-flight  engme  shutdown, 
accomplish  the  following: 

Smoke  CUieck 

(a)  Following  even.'  engine  ground 
shutdown,  accomplish  the  following  in 
accordant^  with  Turhomeca.  Artouste  ID 
Sen-ice  Bulletin  (SB)  No  218  72  IW99,  dated 
September  14.  1998: 

(1)  .After  every  fiieht.  check  for  smoke 
emissions  through  the  exhaust  pipe,  air 
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intake,  or  turbine  casing  drain  during 
nindown  and  after  every  engine  shutdown.  If 
a  smoke  emi.<i<iion  has  been  noticed,  check 
the  fuel  system  before  the  next  flight  to 
identify  the  origin  of  the  smoke  eraissions. 

(2)  If  smoke  is  not  delected,  no  action  Is 
required  until  the  next  engine  ground 
shutdown. 

(3)  If  smoke  is  detected,  inspect  for  fiiel 
flow  in  accordance  with  paragraph  2.B.(1) 
and2.B.(2)oriheSB. 

(i)  If  fuel  flow  is  not  detected,  prior  to 
further  flight,  remove  the  engine  from  service 
and  replace  with  a  serviceable  engine. 

(ii)  If  fuel  flow  is  detected,  remove  the 
electric  fuel  nock  from  service  and  replace 
with  a  serviceable  part  in  accordance  with 
section  2.B.(4)  ajld  2,8.(5]  of  the  referenced 
SB. 

(iiil  Before  entry  into  service,  perform  an 
engine  ground  run  and  check  the  fuel  system 
again  for  smoke  emissions  through  the 
exhaust  pipe,  air  intake,  or  turbine  casing 
drain  during  engine  rundown  and  after  shut- 
down: if  smoke  emissions  still  remain  after 
replacement  of  the  electric  fuel  cock,  prior  to 
further  flight,  remove  the  engine  from  service 
and  replace  with  a  serviceable  engine. 

(b)  For  the  purpose  of  this  AD.  a 
serviceable  engine  is  defined  as  an  engine 
that  does  not  exhibit  smoke  emissions. 

Alternative  Methods  of  Compliance 

(c|  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
.Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  ftom  the  Engine 
Ceriiflcation  Office. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  rotorcrafi 
to  a  location  where  the  inspection 
requirements  of  this  AO  can  be 
accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
December  1.  1999. 
Thomas  A.  Boudreau, 
Acting  Manager.  Engine  and  Propeller 
Dinctomte.  Aircraft  Certification  Service. 
IFR  Doc.  99-31814  Filed  12-7-99:  8:43  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-54-AD1 

Airworthiness  Directives;  MD 
Helicopters  Inc.  Model  MD600N 
Helicopters 

agency:  Federal  Aviatioa 

Admiaistration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StJMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  applicable  to  MD 
Helicopters  Inc.  (MDHl)  Model  MDBOON 
helicopters.  This  proposal  would 
require  inspecting  each  internal  fuel 
hose  connection  to  verify  proper 
installation.  This  proposal  is  prompted 
by  the  discover}'  that  certain  fuel  hose 
connections  between  the  fuel  cells  and 
the  engine  can  be  incorrectly  installed. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fuel 
starvation  of  the  engine  while  the  fuel 
gage  indicates  fuel  remaining  in  the 
tank,  engine  ilameout,  and  a  subsequent 
forced  landing. 

DATES:  Comments  must  be  received  on 
or  tiefore  February  7,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAl.  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-54- 
AD,  2601  Meacham  Blvd..  Room  663, 
Fort  Worth.  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
MD  Helicopters  Inc..  Attn:  Customer 
Support  Division,  5000  E.  McDowell 
Rd.,  Mail  Stop  M615-G048,  Mesa. 
Arizona  85215-9797,  telephone  1-800- 
388-3378  or  480-891-6342,  datafax 
480-891-6782.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region. 
2601  Meacham  Blvd.,  Room  663.  Fort 
Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Conze.  Aerospace  Engineer.  FAA. 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Blvd.. 
Lakewood.  California  90712.  telephone 
(562)  627-5261.  fax  (562)  627-5210. 
SUPPLEMENTARY  INFOftMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follovnng 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Avaiiability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Coimsel, 
Southwest  Region.  Attention:  Rules 
Docket  No.  99-SW-54-AD,  260J 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

This  document  proposes  the  adoption 
of  a  new  AD  applicable  to  MDHI  Model 
MDBOON  helicopters,  serial  numbers 
with  a  prefix  of  "RN"  003  through  045. 
This  AD  would  require  inspecting  each 
internal  fuel  hose  connection  to  verify 
appropriate  installation.  The 
manufacturer  discovered,  during  a 
company  production  flight  test,  that 
certain  fuel  hose  coimections  between 
the  fuel  cells  and  the  engine  were 
incorrectly  installed.  The  manufacturer 
is  ciuTently  attempting  to  develop  new 
hoses  that  would  elimLaate  the 
possibility  of  incorrectly  installing  the 
internal  fuel  hose  connections.  Such 
hoses,  if  developed,  would  replace  the 
hoses  currently  in  use.  In  the  interim,  a 
one-time  inspection  of  each  internal  fuel 
hose  connection  for  proper  installation 
is  necessary  within  100  hours  TIS.  This 
condition,  if  not  corrected,  could  result 
in  fuel  starvation  of  the  engine  while  the 
gage  indicates  fuel  remaining  in  the 
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tank,  engine  fiameout,  and  a  subsequent 
forced  landing. 

The  FAA  has  reviewed  MDHl  Service 
Bulletin  SB600N-O2S.  dated  July  2, 
1999,  which  describes  procedures  for 
inspecting  the  fuel  system  to  verify 
proper  fuel  line  connections  between 
the  fuel  cells  and  the  engine. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  MDHI  Model  MD600N 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  require  inspecting 
the  internal  fuel  hose  connections  to 
ensure  appropriate  installation.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  40  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Based  on  these 
figiues,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  SI  9.200. 

The  regulations  adopted  herein  will 
not  impose  substantial  direct 
compliance  costs  on  states  or  local 
governments  or  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
13132,  the  FAA  has  not  consulted  with 
States  or  local  authorities  prior  to  the 
publication  of  this  notice. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  IKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  Februar)'  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  A\iation 
safety.  Safeti,'. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1 .  The  authoriW  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
J  39,1 3    [Airandsd] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

MD  Helicoplen.  Inc:  Docket  No.  99-SW-54. 

.Applicability:  Model  MD600N  helicopters, 
serial  numbers  with  a  prefix  of  "RN"  003 
through  (M5.  certificated  in  any  category'. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  i:ompliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  starvation  of  the  engine 
while  the  fuel  gage  indicates  fuel  remaining 
in  the  tank,  engine  flameout,  and  a 
subsequent  forced  landing,  accomplish  the 
following: 

(a)  Within  100  hours  time-in-service.  verify 
that  the  internal  fuel  hose  connections  have 
been  properly  installed  in  accordance  with 
either  Method  A  or  Method  B  of  the 
Accomplishment  Instructions  of  MD 
Helicopters  Service  Bulletin  SB  600N-02S. 
dated  |uly  2. 1999  (ASB).  Prior  to  ftirlher 
flight,  make  any  necessary  corrections. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  conciu  or  conunent  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  he  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.1991  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Fort  Worth.  Texas,  on  December 
1.  1999. 

Henry  A.  Armstrong. 
Manager.  Rotorcrafi  Directorate,  Aircraft  - 
Certification  Service. 

IFR  Doc.  99-31817  Filed  12-7-99;  8:45  ami 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  222 
RIN  3220-AB40 

Fainily  Relationships 

AGENCY:  Raihoadltetirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  on  determining  whether  a 
natural  child  has  inheritance  rights 
imder  appropriate  state  law  and 
therefore  may  be  entitled  to  railroad 
retirement  benefits  as  the  child  of  an 
insured  employee.  The  Board  also 
proposes  to  clarify  its  regulation 
regarding  status  as  a  legally  adopted 
child  of  an  insured  employee.  Such 
revisions  are  necessary  because  of  a 
change  in  the  regulations  of  the  Social 
Security  Administration,  which  became 
effective  November  27. 1998. 
DATES:  Comments  must  be  received  on 
or  before  February  7.  2000. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  North 
Rush  Street.  Chicago.  llUnois  60611- 
2092. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler.  Senior  Attorney, 
(312)  751^513.  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  Section 
2(d)(4)  of  the  Railroad  Retirement  Act 
(RRA)  references  section  216(h)  of  the 
.Social  Security  Act  for  purposes  of 
determining  whether  an  individual  is 
the  child  of  the  insured  employee  for 
entitlement  to  a  surviving  child's 
annuify.  In  addition,  the  Board  must 
look  to  the  Social  Sectjrity  Act  to 
determine  the  status  of  a  child  for 
increasing  a  disability  annuitant's 
annuity  imder  the  social  security  overall 
minimum  provided  in  section  3(0(3)  of 
the  RRA.  See  part  229  of  this  chapter. 
Section  216(h)(2)(A)  of  the  Social 
Security  Act  provides  that  the  Social 
Security  Administration  (SSA)  looks  to 
the  law  of  the  state  in  which  the  wage 
earner  was  domiciled  regarding  the 
devolution  of  intestate  personal 
property  to  determine  who  would  be  a 
child  for  inheritance  purposes. 
The  SSA  has  annoimced  final 
regulations  which  revise  its  procedures 
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for  determining  whether  a  child  has 
inheritance  rights  under  the  appropriate 
state  law  and,  thus,  may  be  entitled  to 
social  security  benefits  as  the  child  of  an 
insured  worker  (63  FR  57590.  October 
28.  1998).  Specifically,  those  rules  have 
been  revised  to  explain  which  state  law 
will  be  applied,  how  SSA  will  apply 
state  law  requirements  on  time  limits  for 
determining  inheritance  rights,  and  how 
it  will  apply  state  law  requirements  for 
a  court  determination  of  paternity.  The 
current  rule  on  determining  an 
applicant's  status  as  a  legally  adopted 
child  of  an  insured  individual  is  also 
clarified.  As  a  conseqiTence,  the  Board 
must  amend  part  222  of  its  regulations, 
which  deals  with  determining  family 
relationships,  to  conform  to  SSA's  new 
regulations. 

The  Board  proposes  to  revise  §  222.32 
to  provide  that  the  status  of  child  will 
be  determined  by  applying  the  state 
inheritance  law  of  the  employee's 
domicile  that  is  in  effect  when  the  claim 
for  benefits  is  adjudicated.  If  the  child 
does  not  have  inheritance  rights  under 
that  version  of  state  law.  the  state  law 
that  was  in  effect  when  the  insured  died 
will  be  examined  to  determine  if  the 
status  of  child  is  met  at  that  time. 

Many  state  laws  impose  time  limits 
within  which  someone  must  act  to 
establish  paternity  for  purposes  of 
intestate  succession  in  order  to  ensure 
the  orderly  administration  of  estates. 
Proposed  §  222.32  makes  it  clear  that 
the  Board  will  disregard  these  time 
-  limits  since  the  purpose  served  by  the 
limits  is  not  relevant  to  the  adjudication 
of  benefits  under  the  RRA.  If  the 
applicable  inheritance  law  requires  a 
formal  determination  of  paternity  to 
establish  the  status  of  child,  proposed 
§  222.32  provides  that  the  Board  will 
not  require  such  a  formal  determination, 
but  will  rather  make  its  own 
determination  of  paternity  based  upon 
the  requirements  of  state  law. 

A  "child"  under  the  RRA  includes  an 
adopted  child.  The  proposed 
amendment  to  §  222.33  clarifies  that  in 
determining  whether  an  individual  is 
the  legally  adopted  child  of  the 
employee,  the  Board  will  apply  the 
adoption  laws,  rather  than  the 
inheritance  laws,  of  the  state  or  foreign 
country  where  the  adoption  took  place. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 
Therefore,  no  regulatory  analysis  is 
required.  There  are  no  information 
collections  associated  with  this  rule. 


List  of  Subiects  in  20  CFR  Part  222 

Railroad  employees.  Railroad 
retirement. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  title  20, 
chapter  II  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  222— FAMILY  RELATIONSHIPS 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f. 

2.  Section  222.31  is  revised  to  read  as 
follows: 

}222.31     Relationship  as  child  lor  annuity 
and  lump-sum  payment  purposes. 

(a)  Annuity  claimant  When  there  are 
claimants  under  paragraph  {a)(l),  (a)(2), 
or  (a)(3)  of  §  222.30,  a  person  will  be 
considered  the  child  of  the  employee 
when  that  person  is — 

(1)  The  natural  or  legally  adopted 
child  of  the  employee  (see  S  222.33);  or 

(2)  The  stepchild  of  the  employee:  or 

(3)  The  grandchild  or  step-grandchild 
of  the  employee  or  spouse;  or 

(4)  The  equitably  adopted  child  of  the 
employee. 

(b)  Lump-sum  payment  claimant.  A 
claimant  for  a  lump-siun  payment  must 
be  one  of  the  following  in  order  to  be 
considered  the  child  of  the  employee; 

(1)  The  natural  child  of  the  employee; 

(2)  A  child  legally  adopted  by  the 
employee  (this  does  not  include  any 
child  adopted  by  the  employee's  widow 
or  widower  after  the  employee's  death); 
or 

(3)  The  equiubly  adopted  child  of  the 
employee.  For  procedures  on  how  a 
determination  of  the  person's 
relationship  to  the  employee  is  made, 
see  §§222.32-222.33. 

3.  Section  222.32  is  revised  to  read  as 
follows: 

§  222.32    Relationship  as  a  natural  child. 

A  claimant  will  be  considered  the 
natural  child  of  the  employee  for  both 
annuity  and  lump-sum  payment 
purposes  if  one  of  the  following  sets  of 
conditions  is  met: 

(a)  Under  relevant  state  inheritance 
law,  the  claimant  could  inherit  a  share 
of  the  employee's  personal  estate  as  the 
employee's  natural  child  if  the 
employee  were  to  die  without  leaving  a 
will  as  described  in  paragraph  (e)  of  this 
section; 

(b)  The  claimant  is  the  employee's 
natural  son  or  daughter,  and  the 
employee  and  the  claimant's  mother  or 
father  went  through  a  marriage 
ceremony  which  would  have  been  valid 
except  for  a  legal  impediment; 


(c)  The  claimant's  natural  mother  or 
father  has  not  married  the  employee, 
but— 

(1)  The  employee  has  acknowledged 
in  writing  that  the  claimant  is  his  or  her 
son  or  daughter;  or 

(2)  A  court  has  decreed  that  the 
employee  is  the  mother  or  father  of  the 
claimant;  or 

(3)  A  court  has  ordered  the  employee 
to  contribute  to  the  claimant's  support 
because  the  claimant  is  the  employee's 
son  or  daughter;  and, 

(4)  Such  acknowledgment,  court 
decree,  or  court  order  was  made  not  less 
than  one  year  before  the  employee 
became  entitled  to  an  annuity,  or  in  the 
case  of  a  disability  annuitant  prior  to  his 
or  her  most  recent  period  of  disability, 
or  in  case  the  employee  is  deceased, 
prior  to  his  or  her  death.  The  written 
acknowledgment,  court  decree,  or  court 
order  will  be  considered  to  have 
occurred  on  the  first  day  of  the  month 
in  which  it  actually  occurred. 

(d)  The  claimant's  natural  mother  or 
father  has  not  married  the  employee, 
but— 

(1 )  The  claimant  has  submitted 
evidence  acceptable  in  the  judgment  of 
the  Board,  other  than  that  discussed  in 
paragraph  (c)  of  this  section,  that  the 
employee  is  his  or  her  natural  mother  or 
father;  and 

(2)  The  employee  was  living  with  the 
claimant  or  contributing  to  the 
claimant's  support,  as  discussed  in 

§§  222.58  and  222.42  of  this  part, 
when — 

(i)  The  spouse  applied  for  an  armuity 
based  on  having  the  employee's  child  in 
care;  or 

(ii)  The  employee's  annuity  could 
have  been  increased  under  the  social 
security  overall  minimum  provision;  or 

(iii)  The  employee  died,  if  the 
claimant  is  applying  for  a  child's 
armuity  or  lump-sum  payment. 

(e)  Use  of  state  laws.  (1)  General.  To 
determine  whether  a  claimant  is  the 
natural  child  of  the  employee,  the  state 
inheritance  laws  regarding  whether  the 
claimant  could  inherit  a  child's  share  of 
the  employee's  personal  property  if  he 
or  she  were  to  die  intestate  vrill  apply. 
If  such  laws  would  permit  the  claimant 
to  inherit  the  employee's  personal 
property,  the  claimant  will  be 
considered  the  child  of  the  employee. 
The  state  inheritance  laws  where  the 
employee  was  domiciled  when  he  or 
she  died  will  apply.  If  the  employee's 
domicile  was  not  in  one  of  the  50  states, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
or  the  Northern  Mariana  Islands,  the 
laws  of  the  District  of  Columbia  will 
apply. 
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(2)  Standards.  The  Board  will  not 
apply  any  state  inheritance  law 
requirement  that  an  action  to  establish 
paternity  must  have  been  commenced 
within  a  specific  time  period,  measured 
from  the  employee's  death  or  the  child's 
birth,  or  that  an  action  to  establish 
paternity  must  have  been  commenced  or 
completed  before  the  employee's  death. 
If  state  laws  on  inheritance  require  a 
court  to  determine  paternity,  the  Board 
will  not  require  such  a  determination, 
but  the  Board  will  decide  paternity 
using  the  standard  of  proof  that  the  state 
court  would  apply  as  the  basis  for 
making  such  a  determination. 

(3)  Employee  is  living.  If  the  employee 
is  living,  the  Board  will  apply  the  state 
law  where  the  employee  is  domiciled 
which  was  in  effect  when  the  annuit>' 
may  first  be  increased  under  the  social 
security  overall  minimum  (see  part  229 
of  this  chapter).  If  under  a  version  of 
state  law  in  effect  at  that  time,  a  person 
does  nut  qualify  as  a  child  of  the 
employee,  the  Board  will  look  to  all 
versions  of  state  law  in  effect  from  when 
the  employee's  annuity  may  first  have 
been  increased  until  the  Board  makes  a 
final  decision,  and  will  apply  the 
version  of  state  law  most  favorable  to 
the  employee. 

(4)  Employee  is  deceased.  The  Board 
will  apply  the  state  law  where  the 
employee  was  domiciled  when  he  or 
she  died.  The  Board  will  apply  the 
version  of  state  law  in  effect  at  the  time 
of  the  final  decision  on  the  application 
for  benefits.  If  under  that  version  of  state 
law  the  claimant  docs  not  qualify  as  the 
child  of  the  employee,  the  Board  will 
apply  the  state  law  in  effect  when  the 
employee  died,  or  any  version  of  state 
law  in  effect  from  the  month  of  potential 
entitlement  to  benefits  until  a  final 
determination  on  the  application.  The 
Board  will  apply  the  version  most 
beneficial  to  the  claimant.  The  following 
rules  determine  the  law  in  effect  as  of 
the  employee's  death: 

(i)  Any  law  enacted  after  the 
employee's  death,  if  that  law  would 
have  retroactive  application  to  the 
employee's  date  of  death,  will  apply;  or 

(li)  Any  law  that  supersedes  a  law 
declared  unconstitutional,  that  was 
considered  constitutional  on  the 
employee's  date  of  death,  vrill  apply. 

4.  A  new  paragraph  (c)  is  added  to 
§  222.33  to  read  as  follows: 

§  222.33    Relationship  resulting  Irom  legal 
adoption. 

(c)  The  adoption  laws  of  the  state  or 
foreign  country  where  the  adoption  took 
place,  not  the  state  inheritance  laws, 
will  determine  whether  the  claimant  is 
the  employee's  adopted  child. 


Dated:  Novemtier  29, 1999. 

By  Aulhority  of  the  Board. 
Beatrice  Ezerski, 
Sectetan'  to  llie  Board. 
IFR  Doc.  99-31791  Filed  12-7-99:  8:45  ami 

BILUNQ  CODE  im-VI-V 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2700 

Procedural  Rules 

agency:  Federal  Mine  Safety  and  Health 
Review  Commission. 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

summary:  The  Federal  Mine  Safety  and 
Health  Review  Commission  is  extending 
the  comment  period  for  a  notice  of 
proposed  rulemaking  published  on 
November  10. 1999  (64  FR  61236-39). 
On  November  10, 1999,  the  Commission 
proposed  to  amend  its  procedural  rules 
by  adding  a  new  rule  setting  forth 
settlement  procedures  which  are 
intended  to  facilitate  and  promote  the 
pre-hearing  settlement  of  contested 
cases  that  come  before  the  Commission. 
The  new  procedures  would  be  instituted 
as  a  pilot  program  for  a  two-year  trial 
period.  In  response  to  a  request  by  the 
Department  of  Labor's  Office  of  the 
Solicitor,  the  Commission  is  extending 
the  comment  period  for  30  days. 

DATES:  Comments  must  be  received  in 
wTiting  on  or  before  fanuary  10,  2000. 

AODRESSES:  Comments  should  be 
submitted  to  Norman  M.  Gleichman, 
General  Counsel,  Federal  Mine  Safety 
and  Health  Review  Commission.  1730  K 
Street,  NW,  6th  Floor.  Washington,  DC 
20006.  For  the  convenience  of  persons 
who  will  be  reviewing  the  comments,  it 
is  requested  that  commenters  provide  an 
original  and  three  copies  of  their 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  M.  Gleichman.  General 
Counsel.  202-653-5610  (202-653-2673 
for  TDD  relay).  These  are  not  toll-free 
numbers.  Dated:  December  1. 1999. 
Mary  Lu  |ordan, 
Chainuan. 
IFR  Doc  99-31790  Filed  12-7-99:  8:45  ami 

BftUNG  CODE  673S-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  280 

RIN  1010-AC48 

Prospecting  for  Minerals  Other  Than 
Oil,  Oas,  and  Sulphur  In  the  Outer 
Continental  Shelf 

agency:  Minerals  Management  Service 
(MMS).  interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  specifies 
how  to  conduct  Geological  and 
Geophysical  (G&C)  prospecting  and 
research  for  minerals  other  than  oil.  gas. 
and  sulphur  in  the  Outer  Continental 
Shelf  (OCS)  under  a  permit;  requires 
everyone  conducting  G&G  scientific 
research  in  the  OCS  without  a  permit  to 
file  a  notice  with  us;  informs  small 
operators  of  environmental  laws  and 
regulations  for  safe  and  sound  practices; 
and  rewrites  the  proposed  rule  in  plain 
English.  These  re\isions  respond  to 
changes  in  technology  and  practice. 
DATES:  We  will  consider  all  comments 
we  receive  by  February  7.  2000.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  February  7.  2000. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  mail  or  hand-carry  comments 
(three  copies)  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Mail  Stop  4024;  381  Elden  Street; 
Hemdon.  Virginia  20170-4817; 
Attention:  Rules  Processing  Team.  The 
Rules  Processing  Team's  e-mail  address 
is:  rMes.comments@MMS.gov. 

Mail  or  hand-carry  comments  with 
respect  to  the  information  collection 
burden  of  the  proposed  rule  to  the 
Office  of  Information  and  Regulalon,* 
Affairs;  Office  of  Management  and 
Budget;  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (OMB  control 
number  1010-0072):  725  17th  Street. 
N.W..  Washington.  DC.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Meekins.  Resource  Evaluation 
Division,  at  (703)  787-1517. 
SUPPLEMENTARY  INFORMATKW:  The  Outer 
Continenlal  Shelf  Lands  Act  (OCSLA) 
(43  U.S.C.  1331  et  seq.)  is  the  basis  for 
our  regulations  to  administer  G&G 
prospecting  and  scientific  research 
activities  in  the  OCS.  Section  11(a)  of 
the  OCSLA  provides  authority  for  the 
Secretar)'  of  the  Interior  to  allow  any 
person  to  conduct  G&G  explorations  in 
the  OCS  if  the  explorations: 

(1)  Do  not  interfere  with  or  endangej^ 
operations  under  a  lease  covered  by  the 
OCSLA;  and 
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(2)  Are  not  unduly  harmful  to  aquatic 
life  in  the  area. 

The  regulations  at  30  CFR  part  280 
implement  the  Secretary's  authority  for 
prospecting  for  minerals  other  than  oil. 
gas.  and  sulphur.  They  prescribe: 

(1)  Requirements  for  a  permit  or 
statement  of  intent  (notice)  to  conduct 
G&G  prospecting  or  scientific  research 
intheOCS: 

(2)  Operating  procedures  for 
conducting  prospecting  or  scientific 
reseatch: 

(3)  Conditions  for  reimbursing 
permittee  for  certain  costs^ 

(4)  Other  conditions  for  conducting 
prospecting  and  research:  and  ' 

(5)  Procedures  for  drilling  deep 
stratigraphic  tests  in  the  OCS. 

Our  intent  is  to  create  parallelism 
with  the  regulations  for  G*G 
exploration  on  the  OCS  for  oil.  gas.  and 
sulphur  (30  CFR  part  251),  and  we 
welcome  comments  on  this 

Background  for  Expanding  the  Notice 
Requirement 

We  developed  the  revised 
requirement  for  a  notice  before 
conducting  any  G&G  scientific  research 
to  address  instances  in  which  academic 
and  other  institutions  conduct  research 
and: 

(1)  They  or  industry  sponsors  hold  the 
data  and  analyze  and  process 
information  as  proprietary;  and 

(2)  They  also  offer  for  sale  at  least 
some  data  and  information. 

We  define  activities  that  meet  these 
criteria  as  G&G  prospecting  and  do  not 
consider  them  G&G  scientific  research. 
A  permit  is  required  for  prospecting.  For 
these  reasons,  we  need  the  expanded 
notice  requirement  to  inform  us  of  any 
G&G  scientific  research  conducted  on 
the  OCS  related  to  minerals  other  than 
oil.  gas.  and  sulphur.  After  receiving  the 
notice,  we  will  inform  those  conducting 
research  of  all  necessary  environmental 
regulations  and  laws.  In  this  way.  the 
researcher  will  be  better  able  to  follow 
safe  and  environmentally  sound 
practices. 

Discussion  of  Proposed  Rule 

These  revisions  bring  30  CFR  part 
280 — Prospecting  for  Minerals  Other 
Than  Oil,  Gas.  and  Sulphur — up  to  date 
with  recent  changes  in  the  related 
regulations  at  30  CFR  part  251. 

Section  280.1  of  the  proposed 
regulation  updates  the  definition  list  by 
removing  unnecessary  words  and 
adding,  modifying,  or  expanding 
definitions. 

Section  280.11  explains  that  a  notice 
will  be  required  for  all  G&G  scientific 
research  related  to  minerals  other  than 
oil.  gas.  and  sulphur  conducted  in  the 


OCS,  except  for  research  requiring  a 
permit. 

Section  280.12  clarifies  thai  at  the 
earliest  possible  time,  the  data  and 
information  acquired  through  scientific 
research  will  be  made  available  to  the 
public  by  the  permittee  or  person  filing 
a  notice. 

Section  280.13  provides  the  current 
addresses  of  our  regional  offices  as  filing 
locations  for  permit  applications  and 
notices. 

Section  280.22  specifies  that  a 
permittee  must  request  in  writing  to 
modify  or  extend  operations  and  could 
proceed  with  the  modifications  only 
after  the  Regional  Director  approves 
them. 

Section  280.24  directs  a  permittee  to 
submit  status  reports  on  a  schedule 
specified  in  the  permit  rather  than 
monthly.  This  would  allow  variations  in 
the  reporting  requirements  among  OCS 
Regions. 

Section  280.24  requires  that  the  final 
report  contain  digital  navigational  data 
in  a  format  the  Regional  Director 
specifies  in  addition  to  charts,  maps, 
and  plats. 

Section  280.24  requires  that  a 
permittee  report  any  hard  minerals, 
hydrocarbon,  or  sulphur  occurrences 
encountered. 

Section  280.31  requires  us  to  notify 
the  Govemor(s)  of  adjacent  State(s)  in 
cases  where  a  Coastal  Zone  Consistency 
Review  is  required. 

Sections  280.40.  280.41.  280.50,  and 
280.51.  respectively,  break  out,  for 
clarification,  procedures  for  submission, 
inspection,  and  selection  of  G&G  data 
and  information. 

Sections  280.42  and  280.52  clarify 
that  any  transfer  of  G&G  data  and 
information  to  a  third  party  would 
transfer  the  obligations  to  provide 
access  to  us  as  well.  When  the  third 
party  accepts  the  transfer,  they  must 
also  accept  the  obligation  to  provide 
access  and  are  subject  to  the  penalty 
provisions  of  30  CFR  part  250.  subpart 
N,  if  they  fail  to  do  so. 

Section  280.60  requires  us  to 
reimburse  permittees  or  third  parties  for 
reasonable  costs  of  reproducing  data 
and  information  that  the  Regional 
Director  requests. 

Section  280.71  requires  the  Regional 
Director  to  disclose  geological  data  and 
information  to  the  public  10  years  after 
issuing  the  permit. 

The  requirement  for  submission  of  a 
prospecting  plan  has  been  eliminated  as 
that  data  and  information  will  now  be 
submitted  as  part  of  the  permit  form 
itself 


Procedural  Matters 

Public  Comment  Procedure 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  fi-om 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Federalism  (Executive  Order  lE.O.j 
13132) 

According  to  E.O.  13132.  the 
proposed  rule  does  not  have  Federalism 
implications.  A  Federalism  assessment 
is  not  required  as  the  proposed  rule 
does  not  change  the  role  or 
responsibilities  between  the  Federal. 
State,  or  local  governments  and, 
therefore,  does  not  have  direct, 
substantive,  or  significant  effects  on  the 
States. 

Takings  Implications  Assessment  (E.O. 
126301 

According  to  E.0. 12630,  the 
proposed  rule  does  not  have  significant 
Takings  implications. 

A  Takings  implication  assessment  is 
not  required  because  the  proposed  rule 
would  not  take  away  or  restrict  an 
operators  right  to  collect  data  and 
information  under  the  permit  terms. 

Regulatory  Planning  and  Review  (E.O. 
12866) 

According  to  the  criteria  in  E.O. 
12866.  this  proposed  rule  is  not  a 
significant  regulatory  action  and  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB). 

a.  This  proposed  rule  will  not  have  an 
annual  economic  effect  of  SlOO  million 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  This  is  due 
to  the  small  amount  of  activity  currently 
being  experienced  in  offshore 
prospecting  as  well  as  the  smaller  size 
of  the  companies  involved  as  compared 
to  those  involved  in  oil.  gas,  and 
sulphur  exploration.  We  estimate  that 
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this  rule  will  aSect  only  one  entity  per 
year,  and  that  the  total  cost  to  regulated 
entities  for  complying  with  this  rule 
will  be  approximately  S3,000  per  year. 
For  full  details,  see  the  information 
under  the  heading  "Regulatory 
Flexibility  Act." 

b.  This  proposed  rule  does  not  create 
inconsistencies  with  other  agencies' 
actions  because  there  are  no  changes  in 
requirements.  The  notification  process 
will  allow  the  customer  to  know  of  the 
operations  of  other  users  in  the  area.  In 
addition,  current  regulations  are 
consistent  with  other  agencies'  actions. 

c.  This  proposed  rule  is  an 
administrative  change  that  will  not 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  their  recipients.  This 
proposed  rule  has  no  effect  on  these 
programs  or  rights  of  the  programs' 
recipients. 

d.  This  proposed  rule  does  not  raise 
any  novel  legal  or  policy  issues.  As 
previously  stated,  the  intent  of  this 
proposed  rule  is  to  establish  consistency 
in  all  prelease  activities  for  all  minerals 
on  the  OCS, 

Clarity  of  This  Regulation 

E.O.  12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  We  inWte  your  comments 
on  how  to  make  this  proposed  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

(1)  Are  the  requirements  in  the 
proposed  rule  clearly  stated? 

(2)  Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity? 

(3)  Does  the  format  of  the  proposed 
rule  (grouping  and  order  of  sections,  use 
of  headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  proposed  rule  be  easier 
to  understand  if  it  were  divided  into 
more  (but  shorter)  sections? 

(5)  Is  the  description  of  the  proposed 
rule  in  the  SUPPLEMEHTARY  INFORMATION 
section  of  this  preamble  helpful  in 
understanding  the  proposed  rule?  What 
else  can  we  do  to  make  the  proposed 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  We  could  make  this 
proposed  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior.  Room  7229. 1849  C 
Street,  NW.  Washington.  DC  20240.  'Vou 
may  also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov. 

Civil  Justice  Reform  (E.O.  12988) 

According  to  E.O.  12988.  the  Office  of 
the  Solicitor  has  determined  that  this 
proposed  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 


requirements  of  §§  3(a)  and  3(b)(2)  of  the 
Order. 

National  Environmental  Policy  Act 

This  proposed  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Paperwork  Reduction  Act  (PRAI  of  1995 

This  proposed  rule  contains  a 
collection  of  information  that  has  been 
submitted  to  OMB  for  review  and 
approval  under  §  3507(d)  of  the  PRA.  As 
part  of  our  continuing  effort  to  reduce 
paperwork  and  respondent  burdens,  we 
invite  the  public  and  other  Federal 
agencies  to  comment  on  any  aspect  of 
the  reporting  burden.  Submit  your 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs:  OMB:  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  control  number  1010- 
0072);  Washington,  DC  20503.  Send  a 
copy  of  your  comments  to  the  Rules 
Processing  Team.  Engineering  and 
Operations  Division;  Mail  Stop  4024; 
Minerals  Management  Service:  381 
Elden  Street;  Hemdon.  Virginia  20170- 
481 7.  'You  may  obtain  a  copy  of  the 
supporting  statement  for  the  collection 
of  information  by  contacting  the 
Bureau's  Information  Collection 
Clearance  Officer  at  (202)  208-7744. 

The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  you  are  not 
required,  to  respond  to  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  is  required  to  make  a  decision  to 
approve  or  disapprove  this  collection  of 
information  between  30  to  60  days  after 
publication  of  this  document.  Therefore, 
your  comments  are  best  assured  of  being 
considered  by  OMB  if  OMB  receives 
them  by  January  7,  2000.  However,  we 
will  consider  all  comments  received 
during  the  comment  period  for  this 
notice  of  proposed  rulemaking. 

The  title  of  this  collection  of 
information  is  "30  CFR  Part  280, 
Prospecting  for  Minerals  other  than  Oil, 
Gas.  and  Sulphur  in  the  OCS."  OMB 
had  previously  approved  the 
information  collection  requirements  in 
the  current  30  CFR  part  280  regulations 
under  OMB  control  number  1010-0072. 
However,  the  OMB  approval  has 
expired.  Our  submission  to  OMB 
requests  that  OMB  reinstate  control 
number  1010-0072  based  upon  the 
information  collection  requirements  in 
this  proposed  rule. 

The  proposed  rule  contains  the 
following  primary  information 
collection  requirements  with  the 
estimated  hour  burden  for  each  shown 
in  parentheses. 


(a)  Sections  280.12  and  280.13: 
Submit  permit  application  (form  MMS- 
134)  to  conduct  G&G  prospecting  for 
hard  minerals  or  file  notice  to  conduct 
scientific  research  activities  (6  hours). 

(b)  Section  280.22:  Submit 
modification  of  approved  operations 
(OS  hour). 

(c)  Section  280.24;  Submit  status  and 
final  reports  (8  hours). 

(d)  Section  280.28:  Request 
relinquishment  of  permit  (1  hour). 

(e)  Sections  280.40.  280.41.  280.50. 
and  280.51:  Submit  G&G  dala/ 
information  collected  under  a  permit 
and/or  processed  by  permittees  or  third 
parties  (4  hours). 

(f)  Sections  280.42  and  280.52:  Notify 
MMS  of  third-party  transactions  (0.5 
hour). 

(g)  Sections  280.60  and  280.61: 
Request  reimbursement  for  costs  of 
reproducing  data/information  and 
certain  processing  costs  (20  hours). 

The  proposed  rule  contains  a  few 
other  minor  information  collection 
aspects.  However,  we  anticipate  either 
no  responses  over  a  3-year  period  or  that 
the  burden  would  be  very  minimal. 

Respondents  would  be  hard  mineral 
permittees  or  notice  filers.  The 
frequency  of  response  is  on  occasion, 
with  the  exception  of  the  status  reports. 
The  frequency  of  those  will  be  specified 
in  the  permit.  We  estimate  only  one 
respondent  per  year  and  a  total  annual 
reporting  .and  recordkeeping  burden  of 
88  hours.  Responses  are  required  to 
obtain  or  retain  a  benefit.  We  will 
protect  information  considered 
confidential  or  proprietary  under  the 
Freedom  of  Information  Act  (5  U  S.C. 
552)  and  its  implementing  regulations 
(43  CFR  part  2).  and  under  regulations 
at  §  280.71  and  applicable  sections  of  30 
CFR  parts  250  and  252. 

We  need  and  use  the  information  to 
ensure  there  is  no  environmental 
degradation,  personal  harm  or  unsafe 
operations  and  conditions,  damage  to 
historical  or  archaeological  sites,  or 
interference  with  other  uses:  to  analyze 
and  evaluate  preliminary  or  planned 
drilling  activities;  to  monitor  progress 
and  activities  in  the  OCS;  to  acquire 
G&G  data  and  information  collected 
under  a  Federal  permit  offshore;  and  to 
determine  eligibility  for  reimbursement 
from  the  Government  for  certain  costs 

We  wiU  summarize  written  responses 
to  this  notice  and  address  them  in  the 
final  rule.  All  comments  will  become  a 
matter  of  public  record. 

1.  We  specifically  soUcit  comments 
on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  our  functions,  and  will 
it  be  useful? 
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(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technology? 

2.  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
cost  burden  to  respondents  or 
recordJ^eepers  resulting  from  the 
collection  of  information.  We  need  your 
coniment.s  on  this  item.  Your  response 
should  split  the  cost  estimate  into  two 
components:  (a)  total  capital  and  startup 
cost  component:  and  (b)  annual 
operation,  maintenance,  and  purchase 
of  services  component.  Your  estimates 
should  consider  the  costs  to  generate, 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s).  and  the  period  over  which  you 
incur  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment:  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  before  October  1, 1995;  to 
comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practices. 

Regulatory  Flexibility  Act 

The  changes  to  30  CFR  part  280 
should  not  have  a  significant  economic 
effect.  The  rulemaicing  may  involve 
small  businesses  or  small  entities  if  they 
want  to  perform  prospecting  activities 
or  scientific  research  on  the  OCS.  The 
Small  Business  .administration  defines 
a  small  business  as  having  the 
following: 

•  annual  revenues  of  $5  million  or 
less  for  service  companies  and  colleges 
and  imiversities;  and 

•  less  than  500  employees  for 
companies  that  extract  natural  resources 
(i.e..  sand  and  gravel). 

In  many  ways,  we  try  to  offer 
customer  service  at  no  cost  to  smaller 
companies  that  are  active  on  the  OCS. 
These  services  include  informing 


customers  of  environmental  laws  and 
regulations,  making  permit  applications 
available  on  the  Internet,  making 
various  offshore  maps  and  stipulations 
accessible,  etc. 

There  are  no  changes  or  effects  with 
respect  to  the  number  of  people 
performing  the  activities  nor  is  there 
any  change  with  regard  to  technology  or 
operating  costs.  Changes  in  this 
proposed  rule  make  it  parallel  to  the 
prelease  exploration  regulations 
covering  oil,  gas,  and  sulphur  (30  CFR 
part  251).  In  applying  for  a  permit,  we 
will  not  require  a  prospecting  plan. 
Information  previously  required  for  a 
prospecting  plan  will  be  submitted  as  a 
part  of  the  permit  itself.  Operators  will 
need  to  submit  a  notice  for  all  scientific 
research.  The  proposed  rule  also  breaks 
out,  for  clarification,  procedures  for 
submission,  inspection,  and  selection  of 
G&G  data  and  information,  as  well  as 
clarifying  the  responsibilities  of  third 
parties.  It  also  requires  us  to  reimburse 
permittees  or  third  parties  for 
reasonable  costs  for  reproducing  data 
and  information  that  we  request. 

We  expect  that  either  one  company 
will  apply  for  a  prospecting  permit  or 
one  institution  will  file  a  notice  of 
intent  to  conduct  scientific  research  per 
year,  based  on  MMS  receiving  six 
applications  for  a  prospecting  permit  in 
the  last  10  years.  Previous  activities  in 
these  areas  indicate  that  most  of  these 
entities  would  be  considered  small. 

The  primary  economic  effect  on  small 
businesses  is  the  cost  associated  with 
information  collection  activities.  The 
only  major  change  in  reporting 
requirements  would  represent  a  small 
increase,  not  for  those  engaged  in  the 
mineral  industry  but,  rather,  for  those 
involved  in  scientific  research.  This 
increased  reporting  requirement  relates 
to  the  filing  of  a  notice  for  all  scientific 
research  activities.  The  current 
regulations  are  silent  on  this  issue.  We 
estimate  that  the  new  requirements  will 
result  in  filingtjne  notice  per  year.  Each 
notice  would  require  6  hours  to  prepare, 
at  a  cost  of  S35  per  hour,  for  a  total  cost 
of  S210  per  notice,  which  would  also  be 
the  total  annual  cost.  These  numbers 
would  also  represent  the  total  cost  for  a 
permit.  These  figures  may  be  compared 
to  similar  ones  for  oil,  gas,  and  sulphur 
activities,  whose  numbers  are  24  to  36 
hours  for  a  total  cost  of  $840  to  $1,260. 

In  our  proposed  information 
collection  budget  for  this  proposed  rule, 
we  estimate  the  total  burden  in 
complying  with  these  regulations  to  be 
88  hours  for  a  total  S3,080.  Cost  does 
not  vary  with  the  size  of  the  company. 
We  compare  these  figures  with  those  for 
oil,  gas.  and  sulphur  activities,  which 


are  10,604  hours  for  a  total  of  $371,140. 
In  addition,  because  of  the  small 
numbers  of  entities  expected  to  engage 
in  these  activities  at  this  time,  the 
number  of  small  businesses  that  would 
experience  a  significant  economic  effect 
is  not  substantial.  As  a  result,  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

We  shotdd  note  that  this  proposed 
rule  only  applies  to  preliminary 
prelease  prospecting  activities.  As  long 
as  sufficient  sources  for  economically 
recoverable  mineral  resources  exist 
onshore,  the  higher  costs  of  offshore 
development  will  constrain  industry.  To 
develop  and  produce  even  the  relatively 
easier  minerals  (sand  and  gravel),  large 
investments  of  up  to  $15  to  $25  million 
will  be  neces.sary  for  technology  and 
establishing  both  land-based  processing 
and  marketing  facilities.  Currently,  sand 
and  gravel  are  being  dredged  from  the 
OCS  to  support  large-scale  public  works 
projects  to  nourish  beaches.  These 
projects  are  authorized  and  funded  by 
Federal,  State,  and  local  governments 
and,  to  date,  there  have  been  only  two 
or  throe  commercial  aggregate  producers 
who  have  expressed  an  interest  in  future 
OCS  development. 

Locating  and  delineating  offshore 
mineral  resources  can  be  expensive, 
depending  on  bow  much  is  already 
known  about  an  offshore  area.  A 
prospecting  program  to  collect  seismic 
information  and  to  collect  a  number  of 
20-foot  cores  of  sediment  can  cost 
approximately  $100,000  to  $400,000. 
Compared  to  the  magnitude  of  these 
costs,  the  costs  associated  with  the 
requirements  of  this  proposed  rule  are 
relatively  small.  Given  the  high  costs  of 
mineral  prospecting,  we  expect  an 
applicant's  time  and  expense  in  order  to 
comply  with  information  collection  on 
a  prelease  prospecting  permit  to 
represent  only  a  small  fraction  of  the 
total  costs  of  locating,  assessing,  and 
developing  offshore  strategic  minerals. 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  business  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rale  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  MMS,  call  toll-free  (888)  734- 
3247. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 


This  proposed  rule  is  not  a  major  rule 
under  the  (5  U.S.C.  804(2)),  SBREFA. 
This  proposed  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 
regions. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
This  is  based  upon  the  small  amount  of 
activity  currently  being  experienced  in 
offshore  prospecting  as  well  as  the 
smaller  size  of  the  companies  involved 
as  compared  with  those  involved  in  oil. 
gas,  and  sulphur  exploration. 

Unfunded  Mandate  Reform  Act  (UMRA) 
of  1995 

This  proposed  rule  does  not  impose 
an  unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
proposed  rule  does  not  have  a 
significant  or  unique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector.  A  statement  containing 
the  information  required  by  the  UMRA 
(2  U.S.C.  1531  et  seq.  is  not  required. 

List  of  Subjects  in  30  CFR  Part  280 

Continental  shelf.  Freedom  of 
information.  Prospecting,  Public  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements.  Research. 

Dated:  Oclober  20.  !999, 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  proposes  to  revise  30 
CTR  part  280  as  follows: 

PART  280— PROSPECTING  FOR 
MINERALS  OTHER  THAN  OIL,  GAS, 
AND  SULPHUR  IN  THE  OUTER 
CONTINENTAL  SHELF 

PnwpectiDg  and  Scientific  Research  in  the 
Outer  Continental  Shelf 

Siitapart  A — General  Information 
Sec. 

280.1  Whal  definitions  apply  to  this  part? 

280.2  Whal  is  Ihe  purpose  of  this  part? 

280.3  Whal  requirements  must  I  follow 
when  1  conduct  prospecting  or  research 
activities? 

280.4  What  activities  are  not  covered  by 
this  part? 


Subpart  B — How  To  Apply  for  a  Permit  or 
File  a  Notice 

280.10  Whal  must  I  do  before  1  can  conduct 
prospecting  activities? 

280.1 1  What  must  I  do  belore  I  can  conduct 
scientific  research? 

280.12  What  must  I  include  in  my 
application  or  notification? 

280.13  Where  must  I  send  my  application 
or  notification? 

Sutipart  C — Obligations  Under  This  Pari 

Prollibitions  and  Requirements 

280.20  What  mav  I  not  do? 

280.21  What  must  I  do? 

280.22  What  must  I  do  when  seeking 
approval  for  modifications? 

280.23  How  must  I  cooperate  with 
inspection  activities? 

280.24  What  reports  must  I  file? 

Interrupted  Activitia 

280.25  When  can  MMS  require  me  to  stop 
activities  tuider  this  part? 

280.26  When  can  I  resume  activities? 

280.27  When  can  MMS  cancel  my  permit? 

280.28  Can  I  give  up  ray  permit? 

Envirtinmental  Issues 

280.29  Will  MMS  monitor  the 
environmental  effects  of  my  activity? 

280.30  What  activities  will  not  require 
enviroiunental  analysis? 

280  31     Whom  will  MMS  notify  about 
environmental  issues? 

Penalties  and  Appeak 

280.32  What  penalties  may  I  be  subject  to? 

280.33  How  can  I  appeal  a  penalty? 

Subpart  0 — Data  Requirements 
Geological  Data  and  Information 

280.40  When  do  I  nolif>  MMS  that 
geological  data  and  information  are 
available  for  submission,  inspection,  and 
selection? 

280.41  What  types  of  geological  data  and 
information  must  I  submit  to  MMS? 

280.42  When  geological  data  and 
information  are  obtained  by  a  third 
party,  what  must  we  both  do? 

Geophysical  Data  and  Infonnation 

280.50  When  do  I  notify  MMS  that 
geophysical  data  and  information  are 
available  for  submission,  inspection,  and 
selection? 

280.51  What  types  of  geophysical  data  and 
information  must  I  submit  to  MMS? 

280.52  When  geophysical  data  and 
information  are  obtained  by  a  third 
party,  what  must  we  both  do? 

Reimbursement 

280.60  Which  of  my  cosU  will  be 
reimbursed? 

280.6 1  Which  of  my  costs  will  not  be 

reimbursed? 

Protectioiu 

280.70  What  data  and  information  will  be 
protected  from  public  disclosure? 

280.71  What  is  Ihe  timetable  for  release  of 
data  and  infonnation? 

280.72  What  procedures  will  be  followed  to 
disclose  data  and  information? 


280.73    Will  data  and  information  be  shared 
with  coastal  States? 

Subpart  E — Information  Collection 

280.80    Paperwork  Reduction  Act 
statement — information  collection. 
Aulhority;  43  b'.SC.  1331  nt  seq..  42  US  C 
4332  et  seq. 

Subpart  A — General  Information 

§280.1    What  definitions  apply  to  this  part? 

Definitions  in  this  part  have  the 
following  meaning: 

Act  means  OCS  Lands  Act.  as 
amended  (43  U.S.C.  1331  et  seq.). 

Adjacent  State  means  with  respect  to 
any  activity  proposed,  conducted,  or 
approved  under  this  part,  any  coastal 
State(s): 

-  (1)  That  is  used,  or  is  scheduled  to  be 
used,  as  a  support  base  for  geological 
and  geophysical  (G&C)  prospecting  or 
scientific  research  activities;  or 

(2)  In  which  there  is  a  reasonable 
probability  of  significant  effect  on  land 
or  water  uses  from  such  activity. 

Analyzed  geological  information 
means  data  collected  uncjer  a  permit  or 
a  lease  thai  have  been  analyzed.  Some 
examples  of  analysis  include,  but  are 
not  limited  to.  identification  of 
lithologic  and  fossil  content,  core 
analyses,  laboratory  analyses  of  physical 
and  chemical  properties,  well  logs  or 
charts,  results  from  formation  fiuid 
tests,  and  descriptions  of  mineral 
occurrences  or  hazardous  conditions. 

Archaeological  interest  means  capable 
of  providing  scientific  or  humanistic 
understandings  of  past  human  behavior, 
cultural  adaptation,  and  related  topics 
through  the  application  of  scientific  or 
scholarly  techniques,  such  as  controlled 
observation,  contextual  measurement, 
controlled  collection,  analysis, 
interpretation,  and  explanation. 

Archaeological  resource  means  any 
material  remains  of  human  life  or 
activities  that  are  at  least  50  years  of  age 
and  are  of  archaeological  interest. 

Coastal  en\ironment  means  the 
physical,  atmospheric,  and  biological 
components,  conditions,  and  factors 
that  interactively  determine  the 
productivity,  state,  condition,  and 
quality  of  the  terrestrial  ecosystem  from 
Ihe  shoreline  inward  to  the  boundaries 
of  the  coastal  zone. 

Coastal  zone  means  the  coastal  waters 
(including  the  lands  therein  and 
thereunder)  and  the  adjacent  shorelands 
(including  the  waters  therein  and 
thereunder)  thai  are  strongly  influenced 
by  each  other  and  in  proximity  to  the 
shorelands  of  the  several  coastal  Slates. 
The  coastal  zone  includes  islands, 
transition  and  intertidal  areas,  sail 
marshes,  wetlands,  and  beaches.  The 
coastal  zone  extends  seaward  lo  the 
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outer  limit  of  the  U.S.  territorial  sea  and 
extends  inland  from  the  shorelines  to 
the  extent  necessary  to  control 
shorelands.  the  uses  of  which  have  a 
direct  and  significant  impact  on  the 
coastal  waters,  and  the  inward 
boundaries  of  which  may  be  identified 
by  the  several  coastal  States,  under  the 
authority  in  section  305(b)(1)  of  the 
Coastal  Zone  Management  Act  (CZMA) 
of  1972. 

Coastal  Zone  Management  Act  means 
the  Coastal  Zone  Management  Act  of 
1972.  as  amended  (16  U.S.C.  1451  et 
seql 

Data  means  facts  and  statistics, 
measurements,  or  samples  that  have  not 
been  analyzed,  processed,  or 
interpreted. 

Deep  stratigraphic  test  means  drilling 
that  involves  the  penetration  into  the 
sea  bottom  of  more  than  500  feet  (152 
meters). 

Director  means  the  Director  of  the 
Minerals  Management  Service,  U.S. 
Department  of  the  Interior,  or  an  official 
authorized  to  act  on  the  Director's 
behalf 

Geological  and  geophysical  fGS<:) 
prospecting  activities  means  the 
commercial  search  for  mineral  resources 
other  than  oil.  gas.  or  sulphur.  Activities 
classified  as  prospecting  include,  but 
are  not  limited  to: 

(1)  Geological  and  geophysical  marine 
and  airborne  surveys  where  magnetic, 
gravity,  seismic  reflection,  seismic 
refraction,  or  the  gathering  through 
coring  or  other  geological  samples  are 
used  to  detect  or  imply  the  presence  of 
hard  minerals;  and 

(2)  Any  drilling,  whether  on  or  off  a 
geological  structure. 

Geological  and  geophysical  (GS<S) 
scientific  research  activities  means  any 
investigation  related  to  hard  minerals 
that  is  conducted  in  the  OCS  for 
academic  or  scientific  research.  These 
investigations  would  involve  gathering 
and  analyzing  geological,  geochemical. 
or  geophysical  data  and  information  that 
are  made  available  to  the  public  for 
inspection  and  reproduction  at  the 
earliest  practical  lime.  The  term  does 
not  include  commercial  G&G 
exploration  or  commercial  G&G 
prospecting  activities. 

Geological  sample  means  a  collected 
portion  of  the  seabed,  the  subseabed.  or 
the  overlying  water  acquired  while 
conducting  prospecting  or  scientific 
research  activities. 

Governor  means  the  Governor  of  a 
State  or  the  person  or  entity  lawfully 
designated  by  or  under  State  law  to 
exercise  the  powers  granted  to  a 
Governor  under  the  Act. 


Hard  minerals  means  any  minerals 
found  on  or  below  the  surface  of  the 
seabed  except  for  oil.  gas.  or  sulphur. 

Interpreted  geological  information 
means  the  knowledge,  often  in  the  form 
of  schematic  cross  sections,  3- 
dimensional  representations,  and  maps, 
developed  by  determining  the  geological 
significance  of  geological  data  and 
analyzed  and  processed  geologic 
information. 

Interpreted  geophysical  information 
means  knowledge,  often  in  the  form  of 
seismic  cross  sections.  3-dimensional 
representations,  and  maps,  developed 
by  determining  the  geological 
significance  of  geophysical  data  and 
processed  geophvsical  information. 

Lease  means,  depending  upon  the 
requirements  of  the  context,  either. 

(1)  An  agreement  issued  under  section 
8  or  maintained  under  section  6  of  the 
Act  that  authorizes  mineral  exploration, 
development  and  production:  or 

(2)  Tne  area  covered  by  an  agreement 
specified  in  paragraph  (1)  of  this 
definition. 

Material  remains  means  physical 
evidence  of  human  habitation, 
occupation,  use,  or  activity,  including 
the  site,  location,  or  context  in  which 
evidence  is  situated. 

Minerals  means  all  minerals 
authorized  by  an  Act  of  Congress  to  be 
produced  from  "public  lands"  as 
defined  in  section  103  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1702).  The  term 
includes  oil,  gas.  sulphur,  geopressured- 
geothermal  and  associated  resources. 

Notice  means  a  written  statement  of 
intent  to  conduct  G&G  scientific 
research  that  is: 

(1)  Related  to  hard  minerals  in  the 
OCS;  and 

(2)  Not  covered  under  a  permit. 
Oil,  gas,  and  sulphur  means  oil,  gas, 

and  sulphur,  geopressured-geothermal 
and  associated  resources. 

Outer  Continental  Shelf  (OCS)  means 
all  submerged  lands — 

(1)  That  lie  seaward  and  outside  of  the 
area  of  lands  beneath  navigable  waters 
as  defined  in  section  2  of  the  Submerged 
Lands  Act  (43  U.S.C.  1301);  and 

(2)  Whose  subsoil  and  seabed  belong 
to  the  United  States  and  are  subject  to 
its  jurisdiction  and  control. 

Permit  means  the  contract  or 
agreement,  other  than  a  lease,  issued 
under  this  part.  The  permit  gives  a 
person  the  right,  under  appropriate 
statutes,  regulations,  and  stipulations,  to 
conduct  on  the  OCS: 

(1)  Geological  prospecting  for  hard 
minerals; 

(2)  Geophysical  prospecting  for  hard 
minerals: 

(3)  Geological  scientific  research:  or 


(4)  Geophysical  scientific  research. 

Permittee  means  the  person 
authorized  by  a  permit  issued  under  this 
part  to  conduct  activities  on  the  OCS. 

Person  means — 

( 1 )  A  citizen  or  a  national  of  the 
United  States: 

(2)  An  alien  lawfully  admitted  for 
permanent  residence  in  the  United 
States  as  defined  in  section  8  U.S.C. 
1101(a)(20); 

(3)  A  private,  public,  or  municipal 
corporation  organized  under  the  laws  of 
the  United  States  or  of  any  State  or 
territory  thereof,  and  association  of  such 
citizens,  nationals,  resident  aliens  or 
private,  public,  or  municipal 
corporations.  States,  or  political 
subdivisions  of  States;  or 

(4)  Anyone  operating  in  a  manner 
provided  for  by  treat)'  or  other 
applicable  international  agreements. 
The  term  does  not  include  Federal 
agencies. 

Processed  geological  or  geophysical 
information  means  data  collected  under 
a  permit  and  later  processed  or 
reprocessed. 

(1)  Processing  involves  changing  the 
form  of  data  as  to  facilitate 
interpretation.  Some  examples  of 
processing  operations  may  include,  but 
are  not  limited  to: 

(i)  Applying  corrections  for  known 

perturbing  causes: 
(ii)  Rearranging  or  filtering  data;  and 
(iii)  Combining  or  transforming  data 

elements. 

(2)  Reprocessing  is  the  additional 
processing  other  than  ordinary 
processing  used  in  the  general  course  of 
evaluation.  Reprocessing  operations 
may  include  varying  identified 
parameters  for  the  detailed  study  of  a 
specific  problem  area. 

Secretary  means  the  Secretary  of  the 
Interior  or  a  subordinate  authorized  to 
act  on  the  Secretary's  behalf. 

Shallow  test  drilling  means  drilling 
into  the  sea  bottom  to  depths  less  than 
those  specified  in  the  definition  of  a 
deep  stratigraphic  test. 

Significant  archaeological  resource 
means  those  archaeological  resources 
that  meet  the  criteria  of  significance  for 
eligibility  of  the  National  Register  of 
Historic  Places  as  defined  in  36  CFR 
60.4. 

Third  party  means  any  person  other 
than  the  permittee  or  a  representative  of 
the  United  States,  including  all  persons 
who  obtain  data  or  information  acquired 
under  a  permit  from  the  permittee,  or 
fi'om  another  third  party,  by  sale,  trade, 
license  agreement,  or  other  means. 

You  means  a  person  who  applies  for 
and/or  obtains  a  permit,  or  files  a  notice 
to  conduct  G&G  prospecting  or  scientific 
research  related  to  hard  minerals  in  the 
OCS. 
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§280.2    What  is  Hie  puqwn  of  this  part? 
The  purpose  of  this  part  is  to: 

(a)  Allow  you  to  conduct  prospecting 
activities  or  scientific  research  activities 
in  the  OCS  relating  to  hard  minerals  on 
unleased  lands  or  on  lands  under  lease 
to  a  third  party. 

(b)  Ensure  that  you  carry  out 
prospecting  activities  or  scientific 
research  activities  in  a  safe  and 
environmentally  sound  manner  so  as  to 
prevent  harm  or  damage  to.  or  waste  of, 
any  natural  resources  (including  any 
hard  minerals  in  areas  leased  or  not 
leased),  any  life  (including  fish  and 
other  aquatic  life),  property,  or  the 
marine,  coastal,  or  human  environment. 

(c)  Inform  you  and  third  parties  of 
your  legal  and  contractual  obligations. 

(d)  Inform  you  and  third  parties  of: 

(1)  The  U.S.  govenunent's  rights  to 
access  G&G  data  and  information 
collected  under  permit  in  the  OCS; 

(2)  Reimbursement  we  will  make  for 
data  and  information  that  are  submitted: 
and 

(3)  The  proprietary  terms  of  data  and 
information  that  we  retain. 

f  280.3    What  requirements  must  I  follow 
when  I  conduct  prospecting  or  research 
activities? 

You  must  conduct  G&G  prospecting 
activities  or  scientific  research  activities 
under  this  part  according  to: 

(a)  The  Act; 

(b)  The  regulations  in  this  part; 

(c)  Orders  of  the  Director/Regional 
Director;  and 

(d)  Other  applicable  statutes, 
regulations,  and  amendments. 

§  280.4    What  activities  are  not  covered  by 
tliispart? 

This  part  does  not  apply  to: 

(a)  G&G  prospecting  activities 
conducted  by,  or  on  behalf  of,  the  lessee 
on  a  lease  in  the  OCS. 

(b)  Federal  agencies. 

(c)  G&G  exploration  or  G&G  scientific 
research  activities  related  to  oil,  gas,  and 


sulphur  which  are  covered  by 
regulations  at  30  CFR  part  251 . 

Subpart  B— How  To  Apply  tor  a  Permit 
or  File  a  Notice 

§280.10    What  mpst  I  do  before  i  can 
conduct  prospecting  activities? 

You  must  have  an  MMS-approved 
permit  to  conduct  G&G  prospecting 
activities,  including  deep  stratigraphic 
tests,  for  hard  minerals.  If  you  conduct 
both  geological  and  geophysical 
prospecting  activities,  you  must  have  a 
separate  permit  for  each. 

§280.11    What  must  I  do  before  I  can 
conduct  scientific  research? 

You  may  conduct  G&G  scientific 
research  activities  related  lo  hard 
minerals  in  the  OCS  only  after  you 
obtain  an  MMS-approved  permit  or  file 
a  notice. 

(a)  Permit.  You  must  obtain  a  permit 
if  the  research  activities  you  want  to 
conduct  involve: 

(1)  Using  solid  or  liquid  explosives; 

(2)  Drilling  a  deep  stratigraphic  test; 
or 

(3)  Developing  data  and  information 
for  proprietary  use  or  sale. 

(b)  Notice.  If  you  conduct  research 
activities  not  covered  by  paragraph  (a) 
of  this  section,  you  must  file  a  notice 
with  the  Regional  Director  at  least  30 
days  before  you  begin.  If  you  cannot  file 
a  30-day  notice,  you  must  provide  oral 
notification  before  you  begin  and  follow 
up  in  writing.  You  must  also  inform 
MMS  in  writing  when  you  conclude 
your  work. 

§  280.12    What  must  I  Include  in  my 
application  or  notification? 

(a)  Permits.  You  must  submit  to  the 
Regional  Director  a  signed  original  and 
three  copies  of  the  permit  application 
(form  MMS-134)  at  least  30  days  before 
the  startup  date  for  activities  in  the 
permit  area.  If  unusual  circumstances 
prevent  you  from  meeting  this  deadline, 
you  must  immediately  contact  the 
Regional  Director  to  arrange  an 


acceptable  deadline.  The  form  includes 
names  of  persons,  type,  location, 
purpose,  and  dates  of  activity,  as  well  as 
environmental  and  other  information. 

(b)  Disapproval  of  permit  application 
If  we  disapprove  your  application  for  a 
permit,  the  Regional  Director  will  tell 
you  why  and  tell  you  what  you  need  to 
do  to  obtain  approval. 
.  (c)  Notices.  You  must  sign  and  date  a 
notice  that  includes: 

(1)  The  name(s)  of  the  person(s)  who 
will  conduct  the  proposed  research: 

(2)  The  name(s)  of  any  other  person(s) 
participating  in  the  proposed  research, 
including  the  sponsor; 

(3)  The  type  of  research  and  a  brief 
description  of  how  you  will  conduct  it: 

(4)  A  map,  plat,  or  chart,  that  shows 
the  location  where  you  will  conduct 
research; 

(5)  The  proposed  projected  starting 
and  ending  dates  for  your  research 
activity; 

(6)  The  name,  registry  number, 
registered  owner,  and  port  of  registry  of 
vessels  used  in  the  operation; 

(7)  The  earliest  practical  time  you 
expect  to  make  the  data  and  information 
resulting  from  your  research  activity 
available  to  the  public; 

(8)  Your  plan  of  how  you  will  make 
the  data  and  information  you  colled 
available  lo  the  public: 

(9)  A  statement  that  you  and  others 
involved  will  not  sell  or  withhold  the 
data  and  information  resulting  from 
your  research;  and 

(10)  At  your  option,  the  nonexclusive 
use  agreement  for  scientific  research 
attachment  to  form  MMS-134.  (If  you 
submit  this  agreement,  you  do  not  have 
to  submit  the  material  required  in 
paragraphs  (c)(7).  (c)(8).  and  (c)(9)  of 
this  section.) 

§280.13    Wlwr*  must  I  sand  my  application 
or  notification? 

You  must  apply  for  a  permit  or  file  a 
notice  at  one  of  the  following  locations: 


For  the  OCS  off  the— 


Apply* 


(a)  State  of  Aias<<a  ,  Regional  Supeivisor  lor  Resource  Evaluation,  Minerals  Management  Sennce.  Alaska  OCS  Re- 
gion. 949  East  36lh  Avenue.  Anchorage.  Alaska  99508-4363 

Regional  Supervisor  lor  Resource  Evaluation.  Minerals  Managemem  Senrice.  Gull  of  Mexico 
OCS  Region.  1201  Elmwood  Park  Boulevard.  New  Orleans.  Louisiana  70123-2394. 

Regional  Supervisor  for  Resource  Evaluation.  Minerals  Management  Service.  Pacific  OCS  Re- 
gion. 770  Paseo  Camarillo.  Camanllo.  California  93010-6064. 


(b)  Atlantic  Coast.  Gulf  of  Menco.  Puerto  Rico, 
or  U.S.  territories  in  the  Canbt)ean  Sea. 

(c)  States  of  California.  Oregon.  Washington. 
Hawaii,  or  U.S.  territones  in  tfie  Pacific 
Ocean. 
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Subpart  C— Obligations  Under  This 
Part 

Prohibitioiu  and  Requirements 

§280.20    What  may  I  not  do? 

While  conducting  G&G  prospecting  or 
scientiflc  researcli  activities  under  a 
permit  or  notice,  vou  must  not: 

(a)  Interfere  with  or  endanger 
operations  under  any  lease,  right-of- 
way,  easement,  right-of-use.  notice,  or 
permit  issued  or  maintained  under  the 
Act; 

(b)  Cause  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life), 
property,  or  the  marine,  coastal,  or 
human  environment; 

(c)  Cause  barm  or  damage  to  any 
mineral  resources  (in  areas  leased  or  not 
leased); 

(d)  Cause  pollution; 

(e)  Disturb  archaeological  resources; 

(f)  Create  hazardous  or  unsafe 
conditions; 

(g)  Unreasonably  interfere  with  or 
cause  harm  to  other  uses  of  the  area;  or 

(h)  Claim  any  oil.  gas.  sulpbiu,  or 
other  minerals  you  discover  while 
conducting  operations  under  a  permit  or 
notice. 

i  280^1    Wliat  must  I  do? 

While  conducting  G&G  prospecting  or 
scientific  research  activities  under  a 
permit  or  notice,  you  must: 

(a)  Immediately  report  to  the  Regional 
Director  if  you: 

(1)  Detect  hydrocarbon  or  any  other 
mineral  occurrence; 

(2)  Detect  environmental  hazards  that 
iiominently  threaten  life  and  property; 
or 

(3)  Adversely  affect  the  environment, 
aquatic  life,  archaeological  resoiuces.  or 
other  uses  of  the  area  where  you  are 
prospecting  or  conducting  scientific 
research  activities. 

(b)  Consult  and  coordinate  your  G&G 
activities  with  other  users  of  the  area  for 
navigation  and  safety  purposes. 

(c)  If  you  conduct  shallow  test  drilling 
or  deep  stiatigraphic  test  drilling 
activities,  use  the  best  available  and 
safest  technologies  that  the  Regional 
Director  considers  economically 
feasible. 

§  280.22    Wtiat  must  I  do  when  seeking 
approval  for  modifications? 

Before  you  begin  modified  operations, 
you  must  submit  a  written  request 
describing  the  modifications  and  receive 
the  Regional  Director's  oral  or  written 
approval.  If  circumstances  preclude  a 
written  request,  you  must  make  an  oral 
request  and  follow  up  in  writing. 

$  280.23    How  must  I  cooperate  with 
inspection  activities? 

You  must  allow  our  representatives  to 
inspect  your  G&G  prospecting  or  any 


scientific  research  activities  that  are 
being  conducted  under  a  permit.  They 
will  determine  whether  operations  are 
adversely  affecting  the  environment, 
aquatic  life,  archaeological  resources,  or 
other  uses  of  the  area.  We  will 
reimburse  you  for  food,  quarters,  and 
transportation  that  you  provide  for  our 
representatives  if  you  send  in  your 
reimbiu^ement  request  to  the  Region 
that  issued  the  permit  within  90  days  of 
the  inspection. 

1280.24    What  reports  must  I  fila? 

(a)  You  must  submit  status  reports  on 
a  schedule  specified  in  the  periuii  and 
include  a  daily  log  of  operations. 

(b)  You  must  submit  a  final  report  of 
G&G  prospecting  or  scientific  research 
activities  under  a  permit  within  30  days 
after  you  complete  acquisition  activities 
under  the  permit.  You  may  combine  the 
final  report  with  the  last  status  report 
and  must  include  each  of  the  following: 

(DA  description  of  the  work 
performed. 

(2)  Charts,  maps,  plats  and  digital 
navigation  data  in  a  format  specified  by 
the  Regional  Director,  showing  the  areas 
and  blocks  in  which  any  G&G 
prospecting  or  permitted  scientific 
research  activities  were  conducted. 
Identify  the  lines  of  geophysical 
traverses  and  their  locations  including  a 
reference  sufficient  to  identify  the  data 
produced  doling  each  activity. 

(3)  The  dates  on  which  you  conducted 
the  actual  prospecting  or  scientific 
research  activities. 

(4)  A  summary  of  any: 

(i)  Hard  mineral,  hydrocarbon,  or 
sulphur  occurrences  encountered: 
(ii)  Environmental  hazards:  and 
(iii)  Adverse  effects  of  the  G&G 
prospecting  or  scientific  research 
activities  on  the  enviroiunent.  aquatic 
life,  archaeological  resources,  or  other 
uses  of  the  area  in  which  the  activities 
were  conducted. 

(5)  Other  descriptions  of  the  activities 
conducted  as  specified  by  the  Regional 
Director. 

Interrupted  Activities 

§  280.25    When  can  imMS  require  me  to 
stop  activities  under  this  part? 

(a)  We  may  temporarily  stop 
prospecting  or  scientific  research 
activities  under  a  permit  when  the 
Regional  Director  determines  that: 

(1)  Activities  pose  a  threat  of  serious, 
irreparable,  or  immediate  harm.  This 
includes  damage  to  life  (including  fish 
and  other  aquatic  life),  property,  and 
any  minerals  (in  areas  leased  or  not 
leased),  to  the  marine,  coastal,  or  human 
enviroiunent,  or  to  an  archeological 
resource; 

(2)  You  failed  to  comply  with  any 
applicable  law.  regulation,  order  or 


provision  of  the  permit  This  would 
include  our  required  submission  of 
reports,  well  records  or  logs,  and  G&G 
data  and  information  within  the  time 
specified;  or 

(3)  Stopping  the  activities  is  in  the 
interest  of  national  security  or  defense. 

(b)  Tlie  Regional  Director  will  advise 
you  either  orally  or  in  writing  of  the 
procedures  to  temporarily  stop 
activities.  We  will  confirm  an  oral 
notification  in  writing  and  deliver  all 
written  notifications  by  courier  or 
certified/registered  mail.  You  must  stop 
all  acti'.ities  under  a  permit  as  soon  as 
you  receive  an  oral  or  written 
notification. 

$280.28    Whan  can  I  resume  activltiM? 

The  Regional  Director  will  advise  you 
when  you  may  start  your  permit 
activities  again. 

§280.27    Whan  can  MMS  cancel  my 
permit? 

The  Regional  Director  may  cancel,  or 
a  permittee  may  relinquish,  a  permit  at 
any  time. 

(a)  If  we  cancel  youi  permit,  the 
Regional  Director  will  advise  you  by 
certified  or  r^stered  mail  30  days 
before  the  cancellation  date  and  will 
state  the  reason. 

(b)  After  we  cancel  your  permit,  you 
are  still  responsible  for  proper 
abandonment  of  any  drill  site  according 
to  the  requirements  of  30  CFR 
251.7(b)(8).  You  must  comply  with  all 
other  obligations  specified  in  this  part 
or  in  the  permit. 

§280.28    Can  I  give  up  my  permit? 

(a)  You  may  relinquish  the  permit  by 
advising  the  Regional  Director  by 
certified  or  registered  mail  30  days  in 
advance. 

(b)  After  you  relinquish  your  permit, 
you  are  still  responsible  for  proper 
abandonment  of  any  drill  sites 
according  to  the  requirements  of  30  CFR 
251.7(b)(8).  You  must  also  comply  with 
all  other  obligations  specified  in  this 
part  or  in  the  permit. 

Environmental  Issues 

§  280.29    Will  MMS  monitor  the 
environmental  affects  of  my  activity? 

We  will  evaluate  the  potential  of 
proposed  prospecting  or  scientific 
research  activities  for  adverse  impact  on 
the  enviroiunent  to  determine  the  need 
for  mitigation  measures. 

§  280.30    What  activltiss  will  not  require 
environmental  arialysis? 

We  anticipate  that  activities  of  the 
type  listed  in  this  section  typically  will 


not  cause  significant  environmental 
impact  and  will  normally  be 
categorically  excluded  from  additional 
environmental  analysis.  The  tj'pes  of 
activities  include: 

(a)  Gravity  and  magnetometric 
observations  and  measurements; 

(b)  Bottom  and  subbottom  acoustic 
profiling  or  imaging  without  the  use  of 
explosives; 

(c)  Hard  minerals  sampling  of  a 
limited  nature  such  as  shallow  test 
drilling; 

(d)  Water  and  biotic  sampling,  if  the 
sampling  does  not  adversely  affect 
shellfish  beds,  marine  mammals,  or  an 
endangered  species  or  if  permitted  by 
the  National  Marine  Fisheries  Service  or 
another  Federal  agency; 

(e)  Meteorological  observations  and 
measurements,  including  the  setting  of 
instruments; 

(f)  Hydrographic  and  oceanographic 
observations  and  measurements, 
including  the  setting  of  instruments; 

(g)  Sampling  by  box  core  or  grab 
sampler  to  determine  ,<ieabed  geological 
or  geotechnical  properties; 

(h)  Television  and  still  photographic 
observation  and  measurements: 

(i)  Shipboard  hard  mineral  assaying 
and  analysis;  and 

(i)  Placement  of  positioning  systems, 
including  bottom  transponders  and 
surface  and  subsurface  buoys  reported 
in  Notices  to  Mariners, 

§  280.31    Whom  will  MMS  notify  about 
environmental  Issues? 

(a)  In  cases  where  Coastal  Zone 
Consistency  Review  is  required,  the 
Director  will  notif>'  the  Governor  of  each 
adjacent  State  with  a  copy  of  the 
application  for  a  permit  immediately 
upon  the  submission  for  approval. 

(b)  In  cases  where  an  environmental 
assessment  is  to  be  prepared,  the 
Director  will  invite  the  Governor  of  each 
adjacent  Stale  to  review  and  provide 
comments  regarding  the  proposed 
activities.  The  Director  s  invitation  to 
provide  comments  will  allow  the 
Governor  a  specified  period  of  time  to 
comment. 

(c)  When  a  permit  is  issued,  the 
Director  will  notify  affected  parties 
including  each  affected  coastal  State, 
Federal  agency,  local  government,  and 
special  interest  organization  that  has 
expressed  an  interest. 

Penalties  and  Appeals 

§  280.32    What  penalties  may  I  bt  subject 
to? 

(a)  Penalties  for  noncompliance  under 
a  permit.  You  are  subject  to  the  penalty 
provisions  of: 

(1)  Section  24  of  the  Act  (43  U.S.C. 
1350):  and 


(2)  The  procedures  contained  in  30 
CFR  part  250.  subpart  N.  for 
noncompliance  with: 

(i)  Any  provision  of  the  Act; 

(ii)  Any  provisions  of  a  CJ&G  or 
drilling  permit;  or 

(iii)  Any  regulation  or  order  issued 
under  the  Act. 

(b)  Penalties  under  other  laws  and 
regulations.  The  penalties  prescribed  in 
this  section  are  in  addition  to  any  other 
penally  imposed  by  any  other  law  or 
regulation. 

§  280.33    How  can  I  appeal  a  penalty? 

See  30  CFR  part  290  for  instructions 
on  how  to  appeal  any  order  or  decision 
that  we  issue  under  this  part. 

Subpart  D— Data  Requirements 

Geological  Data  and  Information 

§  280.40    When  do  i  notify  MMS  that 
geological  data  and  Information  are 
available  for  submission,  inspection,  and 
selection? 

(a)  You  must  notify  the  Regional 
Director,  in  writing,  when  you  complete 
the  initial  analysis,  processing,  or 
interpretation  of  any  geological  dala  and 
information.  Initial  analysis  and 
processing  are  the  stages  of  analysis  or 
processing  where  the  data  and 
information  first  become  available  for 
in-house  interpretation  by  the  permittee 
or  become  available  commercially  to 
third  parties  via  sale,  trade,  licen.se 
agreement,  or  other  means. 

(b)  The  Regional  Director  may  ask  if 
you  have  further  analyzed,  processed,  or 
interpreted  any  geological  data  and 
information.  When  asked,  you  must 
respond  to  us  in  writing  within  30  days. 

(c)  The  Regional  Director  may  ask  the 
permittee  or  third  party  to  submit  the 
analyzed,  processed,  or  interpreted 
geologic  data  and  information  for  us  to 
inspect  or  permanently  retain.  You  must 
submit  the  data  and  information  within 
30  days  after  such  a  request. 

§  280.41    WItat  types  of  geological  data  and 
Infornwtion  must  I  submH  to  MMS? 

Unless  the  Regional  Director  specifies 
otherwise,  you  must  submit  geological 
data  and  information  that  include: 

(a)  An  accurate  and  complete  record 
of  all  geological  (including  geochemical) 
data  and  information  describing  each 
operation  of  analysis,  processing,  and 
interpretation: 

(b)  Paleontological  reports  identifying 
by  depth  any  microscopic  fossils 
collected,  including  the  reference  datum 
to  which  paleontological  sample  deaths 
are  related  and.  if  the  Regional  Director 
toquests.  washed  samples,  that  you 
maintain  for  paleontological 
determinations: 


(c)  Copies  of  well  logs  or  charts  in  a 
digital  format,  if  available; 

(d)  Results  and  data  obtained  from 
tormalion  fluid  tests; 

(e)  Analyses  of  core  or  bottom 
samples  andyor  a  representative  cut  or 
split  of  the  core  or  bottom  sample; 

(f)  Detailed  descriptions  of  any 
hydrocarbons  or  other  minerals  or 
hazardous  conditions  encountered 
during  operations,  including  near  losses 
of  well  control,  abnormal  geopressures. 
and  luss^  of  circulation;  and 

(g)  Other  geological  data  and 
information  that  the  Regional  Director 
may  specif\'. 

§280.42    Wtien  geological  data  and 
information  are  obtained  by  a  third  party, 
what  must  I  and  the  third  party  do? 

A  third  party  may  obtain  geological 
data  and  information  from  a  permittee, 
or  frxim  another  third  party,  by  sale, 
trade,  license  agreement,  or  other 
means.  If  this  happens: 

(a)  The  third-party  recipient  of  the 
data  and  information  assumes  the 
obligations  under  this  part,  except  for 
the  notification  provisions  of  §  280.40(a) 
and  is  subject  to  the  penalt)'  provisions 
of  §  280.32(a)(1)  and  30  CFR  part  250. 
subpart  N:  and 

(b)  A  permittee  or  third  party  that 
sells,  trades,  licenses,  or  otherwise 
provides  data  and  information  to  a  third 
part>-  must  advise  the  recipient,  in 
\vriting.  that  accepting  these  obligations 
is  a  condition  precedent  of  the  sale, 
trade,  license,  or  other  agreement;  and 

(c)  Except  for  license  agreements,  a 
permittee  or  third  party  that  sells, 
trades,  or  otherwise  provides  data  and 
information  to  a  third  part\'  roust  advise 
the  Regional  Director  in  writing  within 
30  days  of  the  sale,  trade,  or  other 
agreement,  including  the  identity  of  the 
recipient  of  the  data  and  information:  or 

(d)  For  license  agreements,  a 
permittee  or  third  party  that  licenses 
data  and  information  to  a  third  party 
must,  within  30  days  of  a  request  by  tbe 
Regional  Director,  advise  the  Regional 
Director,  in  writing,  of  the  license 
agreement,  including  the  identity  of  the 
recipient  of  the  data  and  information. 

Geophysical  Data  and  information 

§  280.50    When  do  I  notify  MMS  that 
geophysical  data  and  information  are 
available  for  submission.  Inspection,  and 
selection? 

(a)  Vou  must  notih'  the  Regional 
Director  in  writing  when  you  complete 
the  initial  processing  and  interpretation 
of  any  geophysical  data  and 
information.  Initial  processing  is  the 
stage  of  processing  where  the  data  and 
information  become  available  for  in- 
bouse  interpretation  by  the  permittee,  or 
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become  available  commercially  to  third 
parties  via  sale,  trade,  license 
agreement,  or  other  means. 

(b)  The  Regional  Director  may  ask 
whether  you  have  hirther  processed  or 
interpreted  any  geophysical  data  and 
information.  When  asked,  you  must 
respond  to  us  in  writing  within  30  days. 

(c)  The  Regional  Director  may  request 
that  the  permittee  or  third  party  submit 
geophysical  data  and  information  before 
making  a  flnal  selection  for  retention. 
Our  representatives  may  inspect  and 
select  the  data  and  information  on  your 
premises,  or  the  Regional  Director  can 
request  delivery  of  the  data  and 
information  to  the  appropriate  regional 
office  for  review. 

(d)  You  must  submit  the  geophysical 
data  and  information  within  30  days  of 
receiving  the  request,  unless  the 
Regional  Director  extends  the  delivery 
time. 

(e)  At  any  time  before  final  selection, 
the  Regional  Director  may  review  and 
return  any  or  all  geophysical  data  and 
information.  We  will  notify  you  in 
writing  of  any  data  the  Regional  Director 
decides  to  retain. 

§  2M.51     What  types  of  geophysical  data 
and  infonnation  must  I  submit  to  MMS? 

Unless  the  Regional  Director  specifies 
otherwise,  you  must  include: 

(a]  An  accurate  and  complete  record 
of  each  geophysical  survey  conducted 
under  the  permit,  including  digital 
navigational  data  and  final  location 
maps: 

(b|  All  seismic  data  collected  under  a 
permit  presented  in  a  format  and  of  a 
quality  suitable  for  processing: 

(c)  Processed  geophysical  infonnation 
derived  from  seismic  data  with 
extraneous  signals  and  interference 
removed,  presented  in  a  quality  format 
suitable  for  interpretive  evaluation, 
reflecting  state-of-the-art  processing 
techniques;  and 

(d)  Other  geophysical  data,  processed 
geophysical  information,  and 
interpreted  geophysical  information 
including,  but  not  limited  to.  shallow 
and  deep  subbottom  profiles, 
bathymetry,  sidescan  sonar,  gravity  and 
magnetic  surveys,  and  special  studies 
such  as  refraction  and  velocity  surveys. 

$  280.52    Wtwn  geophysical  data  and 
Information  are  obtained  by  a  third  party, 
what  must  I  and  the  third  party  do? 

A  third  party  may  obtain  geophysical 
data,  processed  geophysical 
information,  or  interpreted  geophysical 


information  from  a  permittee,  or  from 
another  third  party,  by  sale,  trade, 
license  agreement,  or  other  means.  If 
this  happens: 

(al  The  third-party  recipient  of  the 
data  and  information  assumes  the 
obligations  under  this  part,  except  for 
the  notification  provisions  of  §  280.50(a| 
and  is  subject  to  the  penalty  provisions 
oi  §  280.32(a)(1)  and  30  CFR  250, 
subpart  N:  and 

(b)  A  permittee  or  third  party  that 
sells,  trades,  licenses,  or  otherwise 
provides  data  and  information  to  a  third 
party  must  advise  the  recipient,  in 
writing,  that  accepting  these  obligations 
is  a  condition  precedent  of  the  sale, 
trade,  license,  or  other  agreement;  and 

(c)  Except  for  license  agreements,  a 
permittee  or  third  party  that  sells, 
trades,  or  otherwise  provides  data  and 
information  to  a  third  party  must  advise 
the  Regional  Director,  in  writing  within 
30  days  of  the  sale,  trade,  or  other 
agreements,  including  the  identity  of  the 
recipient  of  the  data  and  information:  or 

(d|  For  license  agreements,  a 
permittee  or  third  party  that  licenses 
data  and  information  to  a  third  party 
must,  within  30  days  of  a  request  by  the 
Regional  Director,  advise  the  Regional 
Director,  in  writing,  of  the  license 
agreement,  including  the  identity  of  the 
recipient  of  the  data  and  information. 

Reimbursement 

§280.60    Which  ol  my  costs  wIM  be 
reimbursed? 

(a)  We  will  reimburse  you  or  a  third 
party  for  reasonable  costs  of 
reproducing  data  and  information  that 
the  Regional  Director  requests  if: 

(1)  You  deliver  G&G  data  and 
information  to  us  for  the  Regional 
Director  to  inspect  or  select  and  retain 
(according  to  §§  280.40  and  280.50); 

(2)  We  receive  your  request  for 
reimbursement  and  the  Regional 
Director  determines  that  the  requested 
reimbursement  is  proper:  and 

(3)  The  cost  is  at  your  lowest  rate  (or 
a  third  party's)  or  al  the  lowest 
commercial  rate  established  in  the  area, 
whichever  is  less. 

(b)  We  will  reimburse  you  or  the  third 
party  for  the  reasonable  costs  of 
processing  geophysical  information 
(which  does  not  include  cost  of  data 
acquisition)  if,  at  the  request  of  the 
Regional  Director,  you  processed  the 
geophysical  data  or  information  in  a 
form  or  manner  other  than  that  used  in 
the  normal  conduct  of  business. 


$280.61    Which  of  my  costo  will  not  b« 
reimbursed? 

(a)  When  you  request  reimbursement, 
you  must  identify  reproduction  and 
processing  costs  separately  from 
acquisition  costs. 

(b)  We  will  not  reimburse  you  or  a 
third  party  for  data  acquisition  costs  or 
for  the  costs  of  analyzing  or  processing 
geological  information  or  interpreting 
geological  or  geophysical  information. 

Protectioiu 

§  280.70    What  data  and  information  will  be 
protected  from  public  disclosure? 

(a)  In  making  data  and  information 
available  to  the  public,  the  Regional 
Director  will  follow  the  applicable 
requirements  of: 

(1 )  The  Freedom  of  Information  Act  (5 
U.S.C.  552); 

(2)  The  implementing  regulations  of 
43  CFR  part  2: 

(3)  The  Act;  and 

(4)  The  regulations  at  30  CFR  parts 
250  and  252. 

(b)  If  the  Regional  Director  determines 
that  any  data  or  information  is  exempt 
from  disclosure  under  the  Freedom  of 
Information  Act,  we  wiU  not  disclose 
the  data  and  information  unless  either: 

(1)  You  and  all  third  parties  agree  to 
the  disclosure;  or 

(2)  A  provision  of  30  CFR  parts  250 
and  252  allows  us  to  make  the 
disclosure. 

(c)  We  will  keep  confidential  the 
identity  of  third-party  recipients  of  data 
and  information  collected  under  a 
permit.  We  will  not  release  the  identity 
unless  you  and  the  third  parties  agree  to 
the  disclosure. 

(d)  When  you  detect  any  significant 
hydrocarbon  occurrences  or 
environmental  hazards  on  unleased 
lands  during  drilling  operations,  the 
Regional  Director  will  immediately 
issue  a  public  aimouncement.  The 
aimouncement  must  further  the  national 
interest  without  unduly  damaging  your 
competitive  position. 

S  280.71     What  Is  the  timetable  lor  release 
of  data  and  information? 

We  will  release  data  and  information 
that  you  or  a  third  party  submits  and  we 
retain  according  to  paragraphs  (a)  and 
(b)  of  this  section. 

(a)  If  thedata  and  information  are  not 
related  to  a  deep  stratigraphic  test,  we 
will  release  them  to  the  pubhc 
according  to  the  following  table: 


II  you  or  a  third  party  submrls  and  we  retain—  The  Regional  Direclor  will  disclose  them  to  the  public— 

(1)  Geological  data  and  information  10  years  after  issuing  the  permit. 

(2)  Geophysical  data  50  years  after  you  or  a  third  party  submit  the  data 

(3)  Geophysical  information 25  years  after  you  or  a  third  party  submrt  the  informauon. 

(4)  Data  and  information  related  to  a  deep  strat-  25  years  after  you  complete  the  test,  unless  the  provisions  ol  paragraph  (b)  ol  this  section 
igraphic  test.                                                 I     apply 


(b)  This  paragraph  applies  if  you  are 
■covered  by  paragraph  (a)(4)  of  this 
section  and  a  lease  sale  is  held  or  a 
noncompetitive  agreement  is  negotiated 
after  you  complete  a  test  well.  We  will 
release  the  data  and  information  related 
to  the  deep  stratigraphic  lest  at  the 
earlier  of  the  following  times: 

(1)  Twenty-five  years  after  you 
complete  the  test;  or 

(2)  Sixty  calendar  days  after  we  issue 
a  lease,  located  partly  or  totally  within 
50  geographic  miles  (92.7  kilometers)  of 
the  test. 

$280.72    How  will  MMS  disclose  data  and 
Information? 

(a)  When  practical,  the  Regional 
Director  will  advise  the  person  who 
submitted  data  and  information  imder 
§  280.40  or  280.50  of  the  intent  to 
disclose  the  data  or  information  to  an 
independent  contractor  or  agent. 

(b)  The  person  notified  will  have  al 
least  5  working  days  to  comment  on  the 
action. 

(c)  When  the  Regional  Director 
ad\ises  the  person  who  submitted  the 
data  and  information,  all  other  owners 
of  the  data  or  information  will  be 
considered  to  have  been  notified. 

(d)  Before  disclosure,  the  contractor  or 
agent  must  sign  a  written  commitmeni 
not  to  sell,  trade,  license,  or  disclose 
data  or  information  to  anyone  without 
the  Regional  Director's  consent. 

$280.73    Will  MMS  share  data  and 
Information  with  coastal  States? 

(a)  We  can  disclose  proprietary  data, 
information,  and  samples  submitted  to 
us  by  permittees  or  third  parties  that  we 
receive  under  this  part  to  the  Governor 
of  any  adjacent  State  that  requests  it 
according  to  paragraphs  (b).  (c).  and  (d) 
of  this  section. 

(b)  We  will  make  a  disclosure  under 
this  section  only  after  the  Governor  and 
the  Secretary  have  entered  into  an 
agreement  containing  all  of  the 
following  provisions: 

(1)  The  confidentiality  of  the 
information  will  be  maintained. 

(2)  In  any  action  taken  for  failure  to 
protect  the  confidentiality  of  proprietary 
information,  neither  the  Federal 
Government  nor  the  State  may  raise  as 

a  defense: 

(i)  Any  claim  of  sovereign  immunity; 
or 

(ii)  Any  claim  that  the  employee  who 
revealed  the  proprietary  information 


was  acting  outside  the  scope  of  his/her 
employment  in  revealing  the 
information. 

(3)  The  State  agrees  to  hold  the 
Federal  Government  harmless  for  any 
violation  by  the  Slate  or  its  employees 
or  contractors  of  the  agreement  lo 
protect  the  confidentialitj'  of  proprietary 
data  and  information  and  samples. 

(4)  The  materials  containing  the 
proprietary  data,  information,  and 
samples  will  remain  the  properly  of  the 
Federal  Government. 

(c)  The  data,  information,  and 
samples  available  for  reproduction  to 
the  State(s)  under  an  agreement  must  be 
related  to  leased  lands.  Data  and 
information  on  unleased  lands  may  be 
viewed  but  not  copied  or  reproduced. 

(d)  The  State  must  return  to  us  the 
materials  containing  the  proprietary 
data,  information,  and  samples  when  we 
ask  for  them  or  when  the  State  no  longer 
needs  them. 

(e)  Information  received  and 
knowledge  gained  by  a  State  ofiicial 
under  paragraph  (d)  of  this  section  is 
subject  to  confidentiality  requirements 
of; 

(1)  The  Act;  and 

(2J  The  regulations  at  30  CFR  parts 
280.  281,  and  282. 

Subpart  E — Information  Collection 

S  280.80    Paperwork  Reduction  Act 
statement — Inlormatlon  collection. 

(a)  OMB  has  approved  the 
information  collection  requirements  in 
this  part  under  44  U.S.C.  3501  et  seq. 
and  assigned  OMB  control  number 
1010-0072.  The  title  of  this  information 
collection  is  '30  CFR  Pari  280. 
Prospecting  for  Minerals  other  than  Oil, 
Gas,  and  Sulphur  in  the  Outer 
Continental  Shelf." 

(b)  We  may  not  conduct  or  sponsor, 
and  you  are  not  required  to  respond  lo. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number 

(c)  We  use  the  information  collected 
under  this  part  to: 

(1)  Evaluate  permit  applications  and 
monitor  scientific  research  activities  for 
environmental  and  safety  reasons. 

(2)  Determine  that  prospecting  does 
not  harm  resources,  result  in  pollution, 
create  hazardous  or  unsafe  conditions, 
or  interfere  with  other  users  in  the  area. 

(3)  Approve  reimbursement  of  certain 
expenses. 


(4)  Monitor  the  progress  and  actiWties 
carried  out  under  an  OCS  prospecting 
permit. 

(5)  Inspect  and  select  C&G  data  and 
information  collected  under  an  OCS 
prospecting  permit. 

(d)  Respondents  are  Federal  OCS 
permittees  and  notice  filers.  Responses 
are  mandator\'  or  are  required  lo  obtain 
or  retain  a  benefit.  We  will  protect 
information  considered  proprietan." 
under  applicable  law  and  under 
regulations  al  $  280.70  and  30  CFR  part 
281. 

(e)  Send  comments  regarding  any 
aspect  of  the  collection  of  information 
under  this  part,  including  suggestions 
for  reducing  the  burden,  lo  the 
Information  Collection  Clearance 
Officer.  Minerals  Management  Service, 
Mail  Slop  4230,  1849  C  Street,  N.W.. 
Washington.  D.C.  20240. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Parts  50  and  81 

[FRL-650S-3] 

Rescinding  Findings  That  the  1-Hour 
Ozone  Standard  No  Longer  Applies  in 
Certain  Areas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  to  Reopen  Comment 

Period. 

SUMMARY:  The  EPA  is  reopening  the 
comment  period  for  the  notice  of 
proposed  rulemaking  (tvIPR)  that  was 
pubhshed  on  Ot:tober  25.  1999  (64  FR 
57424)  regarding  the  rescinding  of 
findings  made  by  EPA  that  the  1-hour 
national  ambient  air  quality  standard 
(NAAQS)  for  ozone  no  longer  applies  in 
certain  areas  and  which  was  further 
clarified  on  November  18. 1999  (64  FR 
63002).  The  October  25  proposal 
established  a  30-day  comment  period, 
which  ended  on  December  1 .  The  EPA 
believes  this  provided  an  adequate 
opportunity  to  comment  on  the  specific 
issues  identified  in  the  proposal. 
However,  in  response  to  requests  from 
the  public,  EPA  is  reopening  the 
comment  period  to  Januarj'  3.  2000. 
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DATES:  The  EPA  is  reopening  the 
conunent  period  to  end  on  January*  3, 
2000.  which  is  30  days  after  the  dale 
today's  notice  was  signed  and  made 
available  on  EPA's  web  site  at  http:// 
www.epa.gov/airlinks.  Comments  must 
be  postmarked  by  the  last  day  of  the 
comment  period  and  sent  directly  to  the 
Docket  Office  listed  in  AOOflESSES  (in 
duplicate  form  if  possible).  Please  refer 
to  the  SUPPI.EMENTARY  INFORMATION 
section  for  additional  information  on 
the  comment  period. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Office  of  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention:  Docket  No.  A- 
99-22.  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.  room  M- 
1500,  Washington.  DC  20460.  telephone 
(202)  260-7548.  Comments  and  data 
may  also  be  submitted  electronically  by 
following  the  instructions  under 
SUPPLEMENTARY  INFORMATION  of  tills 
document.  No  confidential  business 
information  (C31)  should  be  submitted 
through  e-mail. 

Documents  relevant  to  this  action  are 
available  for  inspection  at  the  Docket 
Office,  at  the  above  address,  between  8 
a.m.  and  5:30  p.m.,  Monday  though 
Friday,  excluding  legal  holidays.  A 
reasonable  copying  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  today's  action 
should  be  addressed  to  Annie  Nikbakht. 
Office  of  Air  Quality  Planning  and 
Standards.  .\ir  Quality  Strategies  and 
Standards  Division,  MD-15,  Research 
Triangle  Park.  NC.  27711,  telephone 
(919) 541-5246. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  under 
docket  number  A-99-22  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBl,  is  available 
for  inspection  from  8  a.m.  to  5:30  p.m.. 
Monday  through  Friday,  e.xcluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 
Electronic  comments  can  be  sent 
directly  to  EPA  at:  A-and-R- 
Docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 


6.1  file  format  or  ASQl  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
A-99-22.  Electronic  comments  on  this 
NPR  rule  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Additional  information  relevant  to 
this  proposed  rulemaking  is  available  on 
the  Agency's  Office  of  Air  Quality 
Planning  and  Standards'  (OAQPS) 
Technology  Transfer  Network  (TTN)  via 
the  web  at  http;//www. epa.gov/ttn/.  If 
assistance  is  needed  in  accessing  the 
system,  call  the  help  desk  at  (919)  541- 
5384  in  Research  Triangle  Park,  NC. 

I.  ReMipening  of  Conunent  Period 

The  EPA  has  received  requests  to 
reopen  the  comment  period  on  the 
proposal  that  the  1-hour  NAAQS  no 
longer  applies  in  certain  areas.  See 
Docket  A-99-22,  nos.  IV-D-34  (Hunton 
k  Williams,  representing  the  Utility  Air 
Regulatory  Group)  and  nos.  IV-D-36 
The  Chamber  of  Commerce  of  the 
United  States.  William  L.  Kovacs.  This 
notice  responds  to  those  requests.  The 
commenters  identified  an 
administrative  error  in  docketing  the  list 
of  areas  affected  by  the  proposed  rule. 
The  EPA  acknowledges  that  the  list  of 
areas  was  inadvertently  not  placed  in 
the  proper  docket  at  the  time  the 
proposed  rule  was  published  in  the 
Federal  Register.  The  EPA  has  corrected 
this  docketing  problem  and  the  list  of 
affected  areas  is  now  available  in  the 
docket.  The  EPA  is  providing  an 
additional  30  days  for  the  public  to 
comment  on  the  proposed  rule  now  that 
the  list  of  affected  areas  is  available  in 
the  docket. 

Chie  commenter  also  requested  that 
EPA  reopen  the  comment  period  to 
allow  comments  on  issues  identified  in 
a  Stipulation  to  Stay  Proceedings  in  a 
legal  challenge  to  EPA's  revocation  of 
the  1-hour  ozone  standard  in  certain 
areas.  Environmental  Defense  Fund  v. 
Browner.  No.  98-1363,  D.C.  Cir.,  filed 
August  3, 1998.  The  issues  identified  in 
the  Stipulation  were  as  follows:  (1)  The 
proposal  to  modify  40  C.F.R.  §  50.9(b)  to 
provide  that  after  the  8-hour  ozone 
standard  "become(s)  fully  enforceable 
under  part  D  of  tide  1  of  the  Clean  Air 
Act  (CAA)  and  subject  to  no  further 
legal  challenge,"  the  1-hour  standard 
will  no  longer  apply  to  an  area  once 
EPA  determines  that  the  area  has  air 
quality  meeting  the  1-bour  standard:  (2) 
Whether  a  "fully  enforceable"  8-hour 
standard  means  that  CAA  section  107(d) 
designations  for  ozone  under  the  8-hour 
standard  will  have  been  promulgated  by 
the  Administrator  prior  to  any 
determination  that  the  1-hour  ozone 
standard  no  longer  applies  to  an  area: 
(3)  Whether  the  motor  vehicle  emission 


budget  approved  or  found  adequate  for 
the  purpose  of  implementing  the  1-hour 
ozone  standard  in  a  nonattainment  area 
will  remain  in  effect  for  transportation 
conformity  purposes  during  the  period 
after  the  1-hour  ozone  standard  no 
longer  applies  to  the  area  but  before  a 
motor  vehicle  emission  budget  is 
approved  or  found  adequate  for  the 
purpose  of  implementing  the  8-hour 
ozone  standard:  (4)  Whether  the 
rescission  of  the  nonapplicability 
determinations  for  certain  areas  should 
apply  retroactively  as  well  as 
prospectively:  and  (5)  In  the  event  EPA 
determines  that  the  rescission  will  not 
apply  retroactively,  whether  EPA  wriU 
provide  other  relief  to  remedy  any 
additional  air  pollution  that  may  result 
from  stationary  sources  and/or  highway 
projects  approved  during  the  regulatory 
hiatus  when  the  area's  section  107(d) 
designation  was  not  "nonattainment." 
The  EPA  believes  that  all  of  these  issues 
were  within  the  scope  of  the  original 
proposal.  The  EPA  included  this  list  of 
issues  in  the  Stipulation  at  the  request 
of  the  litigants.  'The  EPA  agrees  that  all 
of  these  issues  are  within  the  scope  of 
this  rulemaking  and  thus  are  open  for 
public  comment  during  the  reopened 
comment  period. 

n.  Public  Hearing 

One  commenter  also  requested  that 
EPA  hold  a  public  hearing  in 
connection  with  this  proposed  rule 
because  the  rule  was  allegedly  subject  to 
the  public  hearing  requirements  of 
section  307(d)  of  the  CAA  as  a  revision 
to  a  NAAQS  under  section  109  of  the 
CAA.  The  EPA  does  not  agree  with  the 
conunenter.  As  EPA  stated  in  the 
proposed  rule,  EPA  was  merely 
changing  a  rule  that  indicated  when 
standards  would  be  applicable,  and  was 
not  revising  the  standards  themselves. 
For  this  reason,  EPA  believes  that  the 
proposal  is  not  subject  to  the  public 
hearing  requirements  of  section  307(d) 
and  is  not  providing  a  public  hearing  on 
the  proposal. 

List  of  Subjects 

■iO  CFB  Pari  SO 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Sulfur  oxides. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks. 
Wilderness  areas. 


OalBd:  December  1,  1999. 
Robert  Brenner. 

Acting  Assistant  Administrator  for  Air  and 

Radiation 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
(FRL-6505-2] 
RIN  206O-AG85 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  From  the  Hanford 
Site  tor  Disposal  at  the  Waste  Isolation 
Pilot  Plant 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability:  opening 

of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of,  and  soliciting  public 
comments  for  3D  days  on.  Department  of 
Energy  (DOE)  documents  applicable  to 
characterization  of  transuranic  (TRU) 
radioactive  waste  at  the  Hanford  site 
proposed  for  disposal  at  the  Waste 
Isolation  Pilot  Plant  (WIPP).  The 
dociunents  are  entitled:  "Hanford  Site 
Transuranic  Waste  Characterization 
Quality  Assurance  Project  Plan.  HNF- 
2599,"  and  "Hanford  Site  Transuranic 
Waste  Certification  Plan.  HNF-2600.  " 
They  are  available  for  review  in  the 
public  dockets  listed  in  ADDRESSES.  EPA 
will  conduct  an  inspection  of  waste 
characterization  systems  and  processes 
and  the  quality  assurance  program  for 
waste  characterization  at  Hanford  to 
verify  that  the  site  can  characterize 
transuranic  waste  in  accordance  with 
EPA's  WIPP  compliance  criteria.  EPA 
will  perform  this  inspection  the  week  of 
January  10.  2000.  This  notice  of  the 
inspection  and  comment  period  accords 
with  40  CFR  194.8. 
DATES:  EPA  is  requesting  public 
comment  on  the  documents.  Comments 
must  be  received  by  EPA's  official  Air 
Docket  on  or  before  January  7.  2000. 
ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-98-49.  Air 
Docket.  Room  M-1500  (LE-131),  US 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington.  DC  20460. 
The  DOE  documents  are  available  for 
review  in  the  official  EPA  Air  Docket  in 
Washington,  DC,  Docket  No.  A-98-49. 
Category  II-A2,  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 


the  Municipal  Library,  Hours:  Monday- 
Thursday.  10am-9pm.  Friday-Saturday, 
10am-6pm.  and  Sunday  lpm-5pm:  in 
Albuquerque  at  the  Government 
Publications  Department.  Zimmerman 
Library.  University  of  New  Mexico. 
Hours;  vary  by  semester:  and  in  Santa 
Fe  at  the  New  Mexico  Stale  Library, 
Hours:  Monday-Friday,  9am-5pm. 

As  provided  in  EPA's  regulations  at 
40  CFT?  Part  2.  and  in  accordance  with 
normal  EPA  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
charged  for  photocopving. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Monroe,  (Jffice  of  Radiation  and 
Indoor  Air.  (202)  564-9310  or  call  EPA's 
toll-free  WIPP  Information  Line,  1-800- 
331-WIPP. 

SUPPLEMENTARY  INFORMATIOM: 
Background 

DOE  is  developing  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  by 
the  WIPP  Und  Withdrawal  Act  (LWA) 
of  1992  (Pub.  L.  No.  102-579),  as 
amended  (Pub.  L.  No.  104-201).  TRU 
waste  consists  of  materials  containing 
elements  having  atomic  numbers  greater 
than  92  (with  half-lives  greater  than 
twenty  years),  in  concentrations  greater 
than  100  nanocuries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Much 
of  the  e.xisting  TRU  waste  consists  of 
items  contaminated  during  the 
production  of  nuclear  weapons,  such  as 
rags,  equipment,  tools,  and  sludges. 

On  May  13,  1998,  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18, 1998,  63  FR  27354)  This 
decision  stated  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191. 
subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  conditions  that  (1)  Prohibit 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LAND 
until  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality 
assurance  program,  in  accordance  with 
194.22(a)(2)(i).  194.24(c)(3).  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  Appendix  A  to  40  CFR  Part  194):  and 
(2)  Prohibit  shipment  of  TRU  waste  for 
disposal  at  WIPP  bom  any  site  other 
than  LANL  until  the  EPA  has  approved 
the  procedures  developed  to  comply 
with  the  waste  characterization 
requirements  of  194.22(c)(4)  (Condition 
3  of  Appendix  A  to  40  CFR  Part  194). 
The  EPA's  approval  process  for  waste 


generator  sites  is  described  in  194.8.  As 
part  of  EPA's  decision-making  process, 
the  DOE  is  required  to  submit  to  EPA 
appropriate  documentation  of  quality 
assurance  and  W3.ste  characterization 
program.s  at  each  DOE  waste  generator 
site  seeking  approval  for  shipment  of 
TRU  radioactive  waste  to  WIPP,  In 
accordance  with  194.8,  EPA  will  place 
such  documentation  in  the  official  Air 
Docket  in  VVashington,  D.C.  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment. 

DOE  has  notified  EPA  that  the 
Hanford  site  is  preparing  to  stiip  waste 
to  tile  WIPP.  EPA  will  perform  an 
inspection  of  Hanford's  technical  and 
quality  assurance  programs  for  waste 
characterization  in  accordance  with 
Conditions  2  and  3  of  the  WIPP 
certification.  The  inspection  is 
scheduled  to  take  place  the  week  of 
January  10. 2000. 

EPA  has  placed  two  documents 
pertinent  to  the  inspection  in  the  public 
docket  described  in  ADDRESSES.  The 
documents  are  entitied;  (1)  "Hanford 
Site  Transuranic  Waste  Characterization 
Quality  Assurance  Project  Plan.  HNF- 
2599,"  and  (2)  "Hanford  Site 
Transuranic  Waste  Certification  Plan. 
HNF-2600"  (Items  II-A2-22  and  II-A2- 
23).  In  accordance  with  40  CFR  194.8. 
as  amended  by  the  final  certification 
decision,  EPA  is  pro\iding  the  public  30 
days  to  comment  on  these  documents. 

If  EPA  determines  .as  a  result  of  the 
inspection  thai  the  proposed  processes 
and  programs  at  Hanford  adequately 
control  the  characterization  of 
transuranic  waste,  we  will  notify-  DOE 
by  letter  and  place  the  letter  in  the 
official  Air  Docket  in  Washington,  IX;, 
as  well  as  in  the  informational  docket 
locations  in  New  Mexico.  A  letter  of 
approval  will  allow  DOE  to  ship 
transuranic  waste  from  Hanford  to  the 
WIPP.  The  EPA  will  not  make  a 
determination  of  compliance  prior  to 
the  inspection  or  before  the  30-day 
comment  period  has  closed. 

Information  on  the  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket.  Docket  No.  A-93-02  and  is 
available  for  review  in  Washington.  DC, 
and  at  three  EP.^  WIPP  informational 
docket  locations  in  New  Mexico  The 
dockets  in  New  Mexico  contain  only 
major  items  from  the  official  Air  Docket 
in  Washington,  DC,  plus  those 
documents  added  to  the  official  Air 
Docket  since  the  October  1992 
enactment  of  the  WIPP  LWA. 
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Daled:  Decomber  1. 1999. 
Robert  Brenoer, 

Acting  Assistant  Adaiinistiatorfor  Air  and 
Radiation. 

IFR  Doc  99-31756  Filed  12-7-99;  8:45  ami 
BILUHG  CODE  UaO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[DA  No.  99-2SS4,  MM  Docket  No.  99-340, 
RM-9778] 

Radio  Broadcasting  S«rvic«*; 
Seymour,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTK3M:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  Bled  by 
Seymour  Radio  Broadcasting  Company 
proposing  the  allotment  of  Channel 
222C2  at  Seymour.  Texas,  to  provide  the 
community  with  additional  FM 
broadcast  service.  The  chaimel  can  be 
allotted  to  Seymour  in  compliance  with 
the  Commission's  Rules  provided  there 
is  a  site  restriction  4  kilometers  [2.51 
miles)  west  of  the  community.  The 
coordinates  for  Channel  222C2  at 
Seymour  are  33-34-49  NL  and  99-18- 
01  WL. 

DATES:  Comments  must  be  filed  on  or 
before  January  13,  2000,  and  reply 
comments  on  or  before  lanuary  28. 
2000 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20SS4. 
In  addition  to  filing  comments  with 
the  F(X,  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows: 
Robert  Lewis  Thompson.  Taylor 
Thiemann  &  Aitken.  908  King  Street, 
Suite  300.  Alexandria,  Virginia  22314. 
FOR  FURTHER  INFORMATION  (X>NTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  [202)  418-2180. 
SUPPI^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-340,  adopted  November  10,  1999, 
and  released  November  22,  1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street.  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  1231  20th 
Street.  NW  ,  Washington.  DC.  20036. 
(202)  857-3800.  facsimile  (202)  857- 
3805. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  e.'c  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 
Federal  Communications  (Zommission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Dixision.  Mass  Media  Bureau. 
IFR  Doc  99-31803  Filed  12-7-99;  8:45  am) 
auJMOcooE  rm-m-p 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[OA  No.  99-2564,  MM  Docket  No.  99-331, 
RM-9728] 

Radio  Broadcasting  Sarvices;  College 
Station  and  Madlsonville,  TX 

AGENCY;  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Sunburst  Media,  LP,  requesting  the 
reallotment  of  C]!hannel  241C2  &om 
Madlsonville,  Texas,  to  College  Station. 
Texas,  and  modification  of  the  license 
for  Station  KAAG  to  specify  College 
Station,  Texas,  as  the  community  of 
license.  The  coordinates  for  Channel 
241C2  at  College  Station  are  30-45-26 
and  96-24-33.  In  accordance  with 
Section  1.420[i)  of  the  Commission's 
Rules,  we  shall  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  241C2  at  College  Station. 
DATES:  Comments  must  be  filed  on  or 
before  January  10.  2000.  and  reply 
comments  on  or  Iwfore  January  25. 
2000. 

AD[)RESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows: 
Gregg  P.  Skall,  Lee  G.  Petro,  Pepper  St 
Corazzini,  LL.P.  1776  K  Street.  NW, 
Suite  200,  Washington.  DC  20006. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-331.  adopted  November  10. 1999, 
and  released  November  19. 1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington.  DC  20036,  [202)  857-3800, 
facsimile  [202)  857-3805.  Provisions  of 
the  Regulatory  Flexibility  Act  of  1980 
do  not  apply  to  this  proceeding. 
Members  of  the  public  should  note  that 
from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
paite  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commiasion. 
|ohn  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Di\ision.  Mass  Media  Bureau. 
IFR  Doc.  99-31804  Filed  12-7-99:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[OA  No.  99-2582.  MM  Docket  No.  99-338, 
RM-9746] 

Radio  Broadcaating  Services;  Shiner, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Elgin 
FM  Limited  Partnership  proposing  the 
allotment  of  Channel  232C3  at  Shiner, 
Texas,  as  the  community's  first  FM 
broadcast  service.  The  channel  can  be 
allotted  to  Shiner  in  compliance  with 
the  Commission's  Rules  provided  there 
is  a  site  restriction  15.5  kilometers  (9.7 
miles)  east  of  the  community.  The 


coordinates  for  Channel  232C3  at  Shiner 
are  29-28-50  NL  and  97-19-10  WL. 
Mexican  concurrence  will  be  requested 
for  the  allotment  at  Shiner. 

DATES:  Comments  must  be  filed  on  or 
before  January  13.  20(X).  and  reply 
comments  on  or  before  January  28. 
2000. 

ADDRESSES:  Federal  Conununicadons 
Commission.  Washington.  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows:  Ann 
C.  Farhat.  Bechtel  &  Cole  Chartered. 
1901  L  Street.  NW,  Suite  250. 
Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  COMTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-338.  adopted  November  10. 1999. 
and  released  November  22. 1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center.  445 
12th  Street.  SW.  Washington.  DC.  The 
complete  text  of  this  decision  may  ^so 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  1231  20th 
Street,  NW..  Washington,  DC.  20036. 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  bom  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  99-31805  Filed  12-7-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-2562.  MM  Docket  No.  99-337, 
RM-9S24) 

Radio  Broadcasting  Services;  Santa 
Anna,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Wagonwheel  Broadcasting  of  Santa 
Anna  proposing  the  allotment  of 
Channel  288C3  at  Santa  Anna.  Texas,  as 
the  community's  first  FM  broadcast 
service.  The  channel  can  be  allotted  to 
Santa  Anna  in  compliance  with  the 
Commission's  Rules  provided  there  is  a 
site  restriction  12.7  kilometers  (7.9 
miles)  south  of  the  community.  The 
coordinates  for  Channel  288C3  at  Santa 
Anna  are  31-37-38  NL  and  99-20-03 
WL.  Mexican  concurrence  will  be 
requested  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  January  13.  2000.  and  reply 
comments  on  or  before  January  28. 
2000. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows: 
Henry  E.  Crawford.  Law  Offices  of 
Henry  E.  Crawford,  1150  Connecticut 
Avenue,  NW.  Suite  900.  Washington. 
DC  20036-4192. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  [202)'418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv'  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-337.  adopted  November  10.  1999. 
and  released  November  22. 1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center.  445 
12th  Street.  SW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  1231  20th 
Street.  NW..  Washington.  DC.  20036. 
[202)  857-3800.  facsimile  [202)  857- 
3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 


Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  .^locations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc-  99-31806  Filed  12-7-99;  8:45  ami 
eiLUNG  CODE  6711-01-r 


FEDERAL  COMMUNICA'HONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-2562,  MM  Oock«t  No.  99-336, 
RM-9758] 

Radio  Broadcasting  Services; 
Rocksprings,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

StiMMARY:  This  doctunent  requests 
comments  on  a  petition  filed  by 
Rocksprings  Radio  Broadcasting 
Company  proposing  the  allotment  of 
Channel  223A  at  Rocksprings.  Texas,  as 
the  community's  first  FM  broadcast 
service.  The  channel  can  be  allotted  to 
Rocksprings  in  compliance  with  the 
Commission's  Rules  provided  there  is  a 
site  restriction  11.9  kilometers  (7.4 
miles)  northwest  of  the  community.  The 
coordinates  for  Chaimel  223A  at 
Rocksprings  are  30-05-18  NL  and  100- 
18-02  WL. 

DATES:  Comments  must  be  filed  on  or 
before  )anuary  13.  20(X).  and  reply 
comments  on  or  before  Januaiy  28. 
2000. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows: 
Robert  Lewis  Thompson.  Taylor 
Thiemann  &  Aitken,  L.C.,  908  King 
Street,  Suite  300,  Alexandria.  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
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99-336,  adopted  November  10.  1999. 
and  released  November  22, 1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  See  47  CFR  1.1204(h)  for 
rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFK  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KaiDusos, 

Chief,  Atlacations  Bmnch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc,  99-31807  Filed  12-7-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[DA  No.  99-2582,  MM  Docket  No.  99-335, 

RM-97711 

Radio  Broadcasting  Services;  LIndale, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Wayne 
Blackwelder  d/b/a  Cafe  Broadcasting, 
Inc.  proposing  the  allotment  of  Channel 
239A  at  Lindale.  Texas,  as  the 
community's  first  FM  broadcast  service. 
The  channel  can  be  allotted  to  Lindale 
in  compliance  with  the  Commission's 
Rules  provided  there  is  a  site  restriction 
5.4  kilometers  (3.3  miles)  northeast  of 
the  community.  The  coordinates  for 
Channel  239A  at  Lindale  are  32-32-09 
NL  and  95-21-36  WL. 


DATES:  Comments  must  be  filed  on  or 
before  January  13,  2000,  and  reply 
comments  on  or  before  January  28, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner,  as  follows:  Wayne 
Blackwelder,  Cafe  Broadcasting,  Inc.. 
2122  Anthony  Drive.  Tyler,  Texas 
75703, 

FOR  FURTHER  INFOflMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFOflMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-335,  adopted  November  10, 1999, 
and  released  November  22.  1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street.  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW..  Washington.  DC  20036, 
(202)  857-3800.  facsimile  (202)  857- 
3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  imtil 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
|ohn  A,  KarouMM. 

Chief.  Allocations  Brunch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  99-3180S  Filed  12-7-99;  8:45  ami 
BiUJHG  COOC  in7-in-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-2582.  MM  Docket  No.  99-334, 
HM-97721 

Radio  Broadcasting  Services;  Carney, 
Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Escanaba  License  Corp.  proposing  the 
allotment  of  Channel  260A  at  Carney. 
Michigan,  as  the  commimity's  first  FM 
broadcast  service.  The  channel  can  be 
allotted  to  Carney  in  compliance  with 
the  Commission's  Rules  provided  there 
is  a  site  restriction  7.8  kilometers  (4.9 
miles)  west  of  the  community.  The 
coordinates  for  Channel  260A  at  Carney 
are  45-35-30  NL  and  87-39-37  WL. 
Canadian  concurrence  will  be  requested 
for  the  allotment  at  Carney. 
DATES:  Comments  must  be  filed  on  or 
before  January  13,  2000,  and  reply 
comments  on  or  before  January  28, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  cotnmeots  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Denise 
B.  Moline,  100  Carpenter  Drive,  Suite 
100,  P.  O.  Box  217,  Sterling,  VA  20167 
and  to  Lyie  R.  Evans,  President, 
Escanaba  License  Corp.,  1101  A. 
Ludington  Street,  Escanaba,  MI  49829. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-334,  adopted  November  10, 1999, 
and  released  November  22, 1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  frtim  the  Commission's 
copy  contractors.  International 
Transcripti()n  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington.  DC  20036, 
(202)  857-3800.  facsimile  (202)  857- 
3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 


is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
fine,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A,  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  99-31809  Filed  12-7-99:  8:45  ami 
BiLUNO  CODE  8712-(I1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2562;  MM  Docket  No.  99-329;  RM- 
97011 

Radio  Broadcasting  Services;  Avalon, 
Fountain  Valley,  Adelanto,  Ridgecrest 
and  Riverside,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Amaturo  Group  of 
L.A..  Ltd.,  licensee  of  Stations  KLIT, 
Channel  224A,  Avalon,  California, 
KELT,  Channel  224A.  Riverside, 
California,  and  KMLT,  Chaimel  224A, 
Thousand  Oaks,  California.  Petitioner 
seeks  the  following  changes:  (1)  reallot 
Channel  224A  from  Avalon  to  Fountain 
Valley.  California,  as  that  community's 
first  local  aural  transmission  service  and 
modify  the  license  for  Station  KLIT  to 
specify  operation  on  Channel  224A  at 
the  latter  community:  (2)  reallot 
Channel  224A  from  Riverside  to 
Adelanto,  California,  as  that 
community's  first  local  aural 
transmission  service  and  modify  the 
license  of  Station  KELT  accordingly:  (3) 
substitute  Chaimel  224A  for  Channel 
224B1  at  Ridgecrest  and  modify  the 
license  of  Station  KZIQ-FM,  at  a  revised 
transmitter  site;  (4)  revise  the  reference 


coordinates  of  Station  KMLT,  Chaimel 
224A,  Thousand  Oaks,  California,  to 
specify  34-13-05  NL:  118-55-42  NL.  to 
accommodate  the  proposed  reallotment 
of  Channel  224A  to  Fountain  Valley. 
Coordinates  used  for  Channel  224A  at 
Fountain  Valley.  California,  are  33-36- 
56  NL;  117-55-33  WL;  coordinates  used 
for  Channel  224A  at  Adelanto. 
California,  are  34-36-1]  NL;  117-28-01 
WL;  coordinates  used  for  Channel  224A 
at  Ridgecrest.  California,  are  35-37-27 
NL;  117-41-10  WL.  As  Fountain  Valley 
and  Adelanto.  California,  are  both 
located  within  320  kilometers  (199 
miles)  of  the  U.S.-Mexico  border, 
concurrence  of  the  Mexican  government 
to  the  proposed  allotments  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  January  10,  2000,  and  reply 
comments  on  or  before  January  25, 
2000. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows: 
Bradford  D.  Carey  and  Ashton  R.  Hardy. 
Esqs.,  Hardy  &  Carey,  L.L.P.,  110 
Veterans  Blvd.,  Suite  300.  Metairie, 
Louisiana  70005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Jovner.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjTiopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-329.  adopted  November  10. 1999. 
and  released  November  19. 1999.  The 
full  text  of  this  Conunission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center 
(Room  CY-A257).  445  Twelfth  Street, 
SW..  Washington.  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc..  1231  20th  .Street.  NW., 
Washington.  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rales 
governing  permissible  ex  porte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

Federal  Communicalions  Commission. 
John  A,  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  99-31810  Filed  12-7-99;  8:45  ami 
nLUHG  CODE  rnt-tf-r 


FEDERAL  COMMUNICA'HONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-2584.  MM  Docket  No.  99-341 . 
RM-9776) 

Radio  Broadcasting  Services;  Gtvinn, 
Ml 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  AFB/ 
Gwinn  Broadcasting  proposing  the 
allotment  of  Channel  262C3  at  Gwinn, 
Michigan,  to  provide  the  community 
with  its  first  local  FM  broadcast  service. 
The  channel  can  be  allotted  to  Gwinn  in 
compliance  with  the  Commission's 
Rules  provided  there  is  a  site  restriction 
6.8  kilometers  (4.3  miles)  east  of  the 
community.  The  coordinates  for 
Channel  262C3  at  Gvrinn  are  45-17-20 
NL  and  87-21-10  WL  Canadian 
concurrence  will  be  requested  for  the 
allotment  of  Channel  262C3  at  Gwinn. 
DATES:  Comments  must  be  filed  on  or 
before  January  13.  2000,  and  reply 
comments  on  or  before  January  28, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Robert  J. 
Buenzle,  Law  Offices  of  Robert  J. 
Bueiude.  12110  Sunset  Hills  Road, 
Reston,  Virginia  22090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-341,  adopted  November  10, 1999, 
and  released  November  22,  1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center.  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 


Street,  NW.,  Washington.  DC.  20036, 
(202)  857-3800.  facsimile  (202)  857- 
3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  chaimel 
allotments.  See  47  CFR  1.1204(b)  for 


rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karausos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-31811  Filed  12-7-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  99-088-t] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
regulations,  which  were  issued  luider 
the  Animal  Welfare  Act,  governing  the 
hiunane  handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  institutions,  exhibitors, 
carriers,  and  intermediate  handlers. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  7.  2000  to  be 
assured  of  consideration. 
ADDRESSES:  We  invite  you  to  comment 
regarding  the  acciu"acy  of  burden 
estimate,  ways  to  minimize  the  biu'den 
(such  as  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology),  or  any  other 
aspect  of  this  collection  of  information. 
Please  send  your  comment  and  three 
copies  to:  Docket  No.  99-088-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers  to 
Docket  No.  99-088-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  comment 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue,  SW., 


Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you. 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register  and  related 
information  are  available  on  the  Internet 
at  http://www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
information  on  the  regulations 
governing  the  humane  handling,  care, 
treatment,  and  transportation  of  certain 
animals  by  dealers,  research 
institutions,  exhibitors,  carriers,  and 
intermediate  handlers,  contact  Dr.  Jerry 
DePovster.  Animal  Care  Staff  Officer. 
AC.  APHIS.  4700  River  Road.  Unit  84. 
Riverdale.  MD  20737-1234;  (301)734- 
7833.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Ms.  Cheryl  Groves, 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-5086. 
SUPPLEMENTARY  INFORMATION: 

Title:  Animal  Welfare. 

OMB  Number:  0579-0093. 

Expiration  Date  of  Approval:  April  30, 
2000. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  Regulations  have  been 
promulgated  under  the  Animal  Welfare 
Act  (the  Act)(7  U.S.C.  2131  e(  seq.)  to 
ensure  that  animals  intended  for  use  in 
research  facilities,  for  exhibition 
purposes,  or  for  use  as  pets  are  provided 
humane  care  and  treatment.  The 
regulations  also  ensiu^  the  humane 
treatment  of  animals  during 
transportation  in  commerce. 

The  regulations  at  9  CFR  part  3, 
subparts  A  and  D,  which  concern  dogs, 
cats,  and  nonhuman  primates,  require 
regulated  facilities  to  keep  certain 
records  and  provide  certain  information. 
We  review  this  information  to  evaluate 
program  compliance.  These  records 
provide  a  workable  enforcement  system 
to  carry  out  the  requirements  of  the  Act. 
and  the  intent  of  Congress,  on  a 
practical  daily  basis  without  resorting  to 
more  detailed  and  stringent  regulations. 

The  reporting  and  recordkeeping 
requirements  of  9  CFR,  part  3,  subparts 
A  and  D.  do  not  mandate  the  use  of  any 
ofRcial  govenunent  form. 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  chapter  35),  we  are 
asking  the  Office  of  Management  and 


Budget  (OMB)  to  approve  the  continued 
use  of  this  information  collection 
activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .606 
hours  per  response. 

Respondents:  Dealers,  exhibitors, 
carriers,  handlers,  and  research 
facilities. 

Estimated  annual  number  of 
respondents:  8.200. 

Estimated  annual  number  of 
responses  per  respondent:  8.849. 

Estimated  annual  number  of 
responses:  72.565. 

Estimated  total  annual  burden  on 
respondents:  43.975.  (Due  to  rounding, 
the  total  annual  burden  hours  may  not 
equal  the  product  of  the  armual  number 
of  responses  multiplied  by  the  average 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  conunents  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  tliis  2nd  day  of 
December  1999. 
Craig  A.  Reed. 

Administrator.^Animal  and  Plant  Health 
Inspection  Senice. 

|FR  Doc.  99-31776  Filed  12-7-99;  8:45  ami 
B)LUNG  COOE  341IM4-U 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

John  Day/Snake  Resource  Advisory 
Council.  Hells  Canyon  Subgroup 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Hells  Canyon  Subgroup 
of  the  John  Day/Snake  Resource 
Advisory  Council  will  meet  on  January 
13  and  14.  2000.  at  the  First 
Presbyterian  Church.  1995  4th  Street. 
Baker  City.  Oregon.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  until 
5:00  p.m.  the  first  day  and  will  begin  at 
8:00  a.m.  and  continue  until  4:00  p.m. 
on  the  second  day.  Agenda  items  to  be 
covered  include:  (1)  Review  draft  CMP 
alternatives  and.  (2)  Open  public  forum. 
All  meetings  are  open  to  the  public. 
Public  comments  will  be  received  at 
1:30  p.m.  on  Fanuary  13. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kendall  Clark,  Area  Ranger.  USDA. 
Hells  Canyon  National  Recreation  Area, 
88401  Highwav  82,  Enterprise,  OR 
97828, 541-426-5501 . 

Dated:  November  30,  1999. 
Karyn  L.  Wood. 
Forest  Supervisor. 
IFR  Doc.  99-31812  Filed  12-7-99:  8:45  am] 

aiLUNG  CODE  3410-1 1-H 


DEPARTMEffT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  2000  Annual  Demographic 
Survey — Supplement  to  the  Current 
Population  Survey. 

Form  Number(sl:  CPS-580.  -580(SP), 
-676,  -676(SP). 

Agency  Approval  Number:  0607- 
0354. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  20,833  hours. 

Number  of  Respondents:  50,000. 

Avg.  Hours  Per  Response:  25  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Annual  Demographic 
Survey  (ADS)  every  year  in  March  in 
conjimction  with  the  Current 
Population  Survey  (CTS).  The  Census 
Bureau,  the  Bureau  of  Labor  Statistics, 
and  the  Department  of  Health  and 


Human  Services  sponsor  Ibis 
supplement.  In  the  ADS,  we  collect 
information  on  work  experience, 
personal  income  and  noncash  benefits, 
household  noncash  benefits,  health 
insurance  coverage,  participation  in 
welfare  reform  benefits,  race,  and 
migration. 

The  work  experience  items  in  the 
ADS  provide  a  unique  measure  of  the 
dynamic  nature  of  the  labor  force  as 
viewed  over  a  one-year  period.  These 
items  produce  statistics  that  show 
movements  in  and  out  of  the  labor  force 
by  measuring  the  number  of  periods  of 
unemployment  experienced  by  persons, 
the  number  of  different  employers 
worked  for  during  the  year,  the 
principal  reasons  for  unemployment, 
and  part-/full-time  attachment  to  the 
labor  force.  The  income  data  horn  the 
ADS  are  used  by  social  planners, 
economists.  Government  officials,  and 
market  researchers  to  gauge  the 
economic  well-being  of  the  Nation  as  a 
whole,  and  selected  population  groups 
of  interest.  Government  planners  and 
researchers  use  these  data  to  monitor 
and  evaluate  the  effectiveness  of  various 
assistance  programs.  Market  researchers 
use  these  data  to  identif)'  and  Isolate 
potential  customers.  Social  planners  use 
these  data  to  forecast  economic 
conditions  and  to  identify  special 
groups  that  seem  to  be  especially 
sensitive  to  economic  fluctuations. 
Economists  use  March  data  to  determine 
the  effects  of  various  economic  forces, 
such  as  inflation,  recession,  recovery, 
etc..  and  their  differential  effects  on 
various  population  groups.  Researchers 
evaluate  March  income  data  not  only  to 
determine  poverty  levels,  but  also  to 
determine  whether  Government 
programs  are  reaching  eligible 
households. 

The  March  2000  ADS  contains,  for  die 
most  part,  the  same  items  from  last  year. 
We  have  made  improvements  to  the 
welfare  reform  questions  based  on 
cognitive  testing. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  TMe  13  USC.  Section 
182  and  Tide  29'USC.  Sections  1-9. 

OMB  Desk  Officer:  Susan  Schechter. 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5027, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Qaled:  December  3.  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearxince  Officer.  Office 
ofil}e  Chief  Information  Officer. 
IFR  Doc.  99-31769  Filed  12-7-99;  8:45  ami 
atum  cooc  mi>-ot-i> 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Survey  of  Income  and  Program 
Participation  (SIPP)  Wave  2  of  the  2000 
Panel 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  7,  2000. 
AOORESSES;  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  fuditb  H.  Eajrgle.  Census 
Bureau.  FOB  3.  Room  3379, 
Washington,  DC  20233-0001,  (301)  457- 
3819. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey 
designed  as  a  continuous  series  of 
national  panels.  New  panels  are 
introduced  every  few  years  with  each 
panel  usually  having  durations  of  3  to 
4  years.  Respondents  are  interviewed 
once  every  four  months  in  monthly 
rotations.  Approximately  11.500 
households  are  in  the  2(K)0  panel. 

The  SIPP  represents  a  source  of 
information  for  a  vride  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 


unified  database  so  that  the  interaction 
between  tax.  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic-policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirecUy  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  tbis  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  supplemented  with  questions 
designed  to  answer  specific  needs,  such 
as  obtaining  information  on  taxes,  the 
ownership  and  contributions  made  to 
the  Individual  Retirement  Account. 
Keogh  and  401K  plans,  examining 
patterns  in  respondent  work  schedules, 
and  child  care  arrangements.  These 
supplemental  questions  are  included 
with  the  core  and  are  referred  to  as 
"topical  modules. ' 

The  topical  modules  for  the  2000 
Panel  Wave  2  collect  information  about: 

•  Work  Disability  History. 

•  Education  and  Training  History. 

•  Marital  History. 

•  Fertility  History. 

•  Migration  History. 

•  Household  Relationships. 

Wave  2  interviews  vrill  be  conducted 
from  June  2000  through  September 
200O. 

n.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years  with  each  panel  having 
durations  of  1  to  4  years.  All  household 
members  15  years  old  or  over  are 
interviewed  using  regular  proxy- 
respondent  rules.  During  the  2000 
panel,  respondents  are  interviewed  a 
total  of  three  times  (3  waves)  at  4-month 
intervals  making  the  SIPP  a  longitudinal 
survey.  Sample  people  (all  household 
members  present  at  the  time  of  the  first 
interview)  who  move  within  the  country 
and  reasonably  close  to  a  SIPP  primary 
sampling  unit  will  be  followed  and 
interviewed  at  their  new  address. 
Individuals  15  years  old  or  over  who 
enter  the  household  after  Wave  1  will  be 
interviewed:  however,  if  these 
individuals  move,  they  are  not  followed 
unless  they  happen  to  move  along  with 
a  Wave  1  sample  individual. 


m.  Data 

OMB  Number:  0607-0865. 

Form  Number:  SIPP/CAPI  Automated 
Instrument 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
24.150. 

Estimated  Time  Per  Response:  30 
minutes  per  person. 

Estimated  Total  Annual  Burden 
Hours:  25.467. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Tide  13.  United 
States  Code.  Section  182. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility ;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  information  collection;  they  also 
will  become  a  matter  of  public  record. 

Dated:  December  3,  1999. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
IFR  Doc.  99-31768  Filed  12-7-99;  8:45  am) 
eiLuHo  cooe  ssio-or-p 


DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-40S-802] 

Certain  Cut-to-Length  Cartjon  Staal 
Plate  From  Finland;  Notice  of 
Amended  Final  Results  of 
Administrative  Review  In  Accordance 
With  Final  Court  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACIKW:  Notice  of  Amended  Final 
Results  of  Administrative  Review  in 
Accordance  with  Final  Court  Decision 


on  Certain  Cut-to-Length  Carbon  Steel 
Plate  fi«m  Finland. 

SUMMARY:  On  April  27, 1999,  the  U.S, 
Court  of  International  Trade  afiinned  in 
part  and  reversed  in  part  the 
.Department  of  Commerce's  remand 
determination  of  the  final  results  of  the 
antidumping  duty  administrative  review 
of  certain  cut-to-longth  carbon  steel 
plate  from  Finland.  As  there  is  now  a 
final  and  conclusive  court  decision  in 
this  action,  we  are  amending  our  final 
results. 

EFFECTIVE  DATE:  December  8,  1 999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Rasl  or  Linda  Ludwig,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone;  (202)  482-1324  and  (202) 
482-3833.  respectively. 
SUPPLEMENTAL  INFORMATION; 
Background 

On  April  15. 1997.  the  Department  of 
Commerce  (the  Department)  published 
the  final  results  of  the  second 
administrative  review  in  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Finland. 
62  FR  18468  (April  15. 1997)  (Final 
Results),  covering  the  period  August  1, 
1994  through  [uly  31. 1995,  to  die  Final 
Re.sults  the  Department  treated  subject 
merchandise  produced  to  different 
grade  "A"  shipbuilding  specifications  as 
non-identical  merchandise  The 
Department  also  used  facts  available  as 
normal  value  [NV)  for  home  market 
sales  of  wide  flat  products  or  beveled 
plate.  The  Department  used  as  facts 
available  32.80  percent  ad  valorem,  the 
weighted-average  duty  rate  from  the 
original  less  than  fair  value  (LTFV) 
investigation. 

Subsequent  to  the  publication  of  the 
Department's  Final  Results,  both 
respondent  Rautaruukki  Oy 
(Raularuukki)  and  petitioners  appealed 
the  Final  Results  to  the  U.S.  Court  of 
tatemational  Trade  (the  Court). 
Respondent  argued  that  the  Department 
should  have  treated  all  grade  ".\" 
shipbuilding  steel  as  identical 
merchandise.  Petitioners  argued  that,  as 
facts  available,  the  Department  should 
have  used  the  rate  which  resulted  from 
the  court  challenge  to  the  original  LTFV 
investigation.  See  Rautaruukki  0\'  v. 
United  States.  Slip  Op.  97-56  (Cff.  May 
13, 1997);  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Finland:  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  62  FR  55782,  55783 
(October  28,  1997). 

Based  on  these  challenges  the  Court 
remanded  the  Final  Results.  See 


68670 


Federal  Register / Vol.  64,  No.  235 / Wednesday,  December  8,  1999 /Notices 


Federal  Register /Vol.  64,  No.  235  /  Wednesday.  December  8.  1999 /Notices 


68671 


Rautaruukki  Oyv.  United  States.  Slip 
Op.  98-112  (Crr.  August  4. 1998).  On 
remand,  the  Court  instructed  the 
Department  to  (1)  use  as  Facts  available 
for  wide  flats  and  beveled  plate 
products  the  revised  weighted-average 
rate  of  40.36  percent  from  the  original 
investigation,  and  (2)  obtain  additional 
grade  "A"  shipbuilding  plate 
information  from  the  respondent 
Rautaruukki  and  reconsider  its  decision 
on  identical  product  matches. 

On  October  30,  1998.  the  Department 
filed  its  remand  determination  with  the 
Court.  In  its  determination,  the 
Department  maintained  that  the 
specifications  for  grade  "A" 
shipbuilding  steel  in  Ibis  case  are  not 
identical  for  model-match  purposes. 
The  Department  noted  that,  in  any 
event,  treating  grade  "A"  shipbuilding 
plate  produced  to  different 
specifications  as  identical  merchandise 
would  not  have  affected  the  calcidated 
dumping  margin.  Additionally,  the 
Department  used  a  partial  facts  available 
rate  of  40.36  percent  which  resulted  in 
a  margin  of  30.70  percent  for  the  period 
August  1.  1994  through  July  31. 1995. 

On  April  27, 1999.  the  Court 
sustained  the  Department's  use  of  the 
revised  partial  facts  available  rate  in 
recalculating  a  weighted-average  duty 
rate.  The  Court  reversed  the 
Department's  remand  determination  as 
it  relates  to  the  treatment  of  grade  "A  " 
merchandise.  In  this  regard,  the  Court 
instructed  Commerce  to  recalculate  the 
dumping  margin,  treating  all  grade  "A" 
sleel  plate  as  identical  merchandise.  See 
Rautaruukki  Oy  v.  United  States,  Slip 
Op.  99-39  (CIT,  April  27, 1999).  Despite 
this  instruction,  the  Court  did  not 
remand  the  final  results  to  the 
Department,  nor  did  Ihs  Court  request 
that  the  Department  inform  the  Court  of 
its  actions. 

Pursuant  to  the  Court's  order,  we  have 
placed  on  the  record  in  this  case  the 
margin  c^culation  program  in  which 
we  treated  all  grade  "A  "  shipbuilding 
steel  plate  as  identical  merchandise. 
The  results  of  the  recalculation  did  not 
affect  the  margin  calciUation  specified 
in  the  Department's  remand 
determination. 

Amendment  to  Final  Results  of  Review 

Because  there  is  now  a  final  and 
conclusive  decision  in  the  court 
proceeding,  effective  as  of  the 
publication  date  of  this  notice,  the 
following  final  weighted-average 
dumping  margin  exists: 


Certain  Cut-toLength  Carbon 
Steel 

I    Welghlact- 
Producer/Manutaclurer/expofler  !      average 
margin 


Rautaruukki  Oy  . 


30.70 


The  Department  will  instruct  the 
Customs  Service  to  change  the  cash 
deposit  requirements  in  accordance 
with  the  above  rate  and  assess 
antidumping  duties  on  all  appropriate 
entries.  'The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Oatod:  November  10,  1899. 
Robert  S.  URiuw. 
Assistant  Secretary  for  Imparl 
Administration. 

|FR  Doc.  99-31796  Filed  12-7-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Location  of  th«  Closed  Meeting  of  the 
U.S.  Automotive  Parts  Advisory 
Committee  (APAC) 

AGENCY:  International  Trade 
Administration.  Commerce. 
action:  Notice. 

summary:  The  APAC  will  have  a  closed 
meeting  on  December  16, 1999  in 
Detroit.  Michigan  to  discuss  U.S. -made 
automotive  parts  sales  in  Japanese  and 
other  Asian  markets. 
DATES:  December  16.  1999. 
FOR  FURTHER  INF0RHAT10N  CONTACT:  Dr. 
Robert  Reck,  U.S.  Department  of 
Commerce,  Room  4036,  Washington, 
DC.  20230.  telephone:  202-482-1418. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Automotive  Parts  Advisory  Committee 
(the  "Committee  ")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Public 
Law  105-261).  It  was  previously 
announced  in  the  December  3,  1999 
Federal  Register  Notice,  that  the  APAC 
will  have  a  closed  meeting  on  December 
16, 1999  at  a  location  to  be  aimounced. 
It  has  been  determined  that  the  meeting 
will  be  held  in  Detroit.  Michigan. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel  formally 
determined  on  November  29, 1999, 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Conunittee  Act,  as  amended, 
that  the  December  16  meeting  of  the 
Conunittee  and  of  any  subcommittee 
thereof,  dealing  with  privileged  or 


confidential  commercial  information 
may  bo  exempt  from  the  provisions  of 
the  Act  relating  to  open  meeting  and 
public  participation  therein  because 
these  items  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C. 
552b  (c)(4)  and  (9)(B).  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020,  Main 
Commerce. 

Dalod;  December  3. 1999. 
Thomas  Sobotta. 

Acting  Director.  Office  of  Automotive  Affairs. 
ire  Doc.  99-31822  Filed  12-7-99:  8:45  ami 
BIUMO  CODE  3S1»-0n-U 


COMMISSION  OF  RNE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  16 
December  1999  at  10:00  AM  in  the 
Commission's  offices  at  the  National 
Building  Museum  (Pension  Building). 
Suite  312,  Judiciary  Square,  441  F 
Street,  N.W..  Washington,  D.C.,  20001- 
2728.  Items  of  discussion  will  include 
designs  for  projects  affecting  the 
appearance  of  Washington.  D.C.. 
including  buildings  and  parks. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  D.C.,  30 
November  1999. 
Charles  H.  Atfaerlon, 

Secretary. 

IFR  Doc.  99-31706  Filed  12-7-99:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  LImHs  for  Certain 
Cotton,  Wool,  Man-Made  Rber,  Silk 
Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  China 

December  2.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  December  9.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  18S4): 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23. 1998).  Also 
see  63  FR  67046,  published  on 
December  4, 1998. 
Tray  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Iraplementatioo  of  Textile 
Agreements 

December  2,  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30.  1998.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  mantjiactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1999  and  extends 
through  December  31,  1999. 

Effective  on  December  9. 1999,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China: 


Category 


Sublevels  in  Group  I 

239 

315 „... 


345 

443 

670-L' 

Gnxip  II 

330.  332,  349.  353. 

354.359-03,431. 

432.  439.  459. 

630.  632.  653.  654 

and  659-0''.  as  a 

group. 
Level  not  in  a  Group 
870 


Adjusted  twelve-montti 
limit' 


3,324,737  kilograms 
137.772.168  square 

meters. 
139,355  ckjzen 
137,568  numbers 
17,442.819  kilograms. 

133.538.656  square 
meters  equivalent. 


35,926,418  kilogiams. 


'The  limits  have  not  beer  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31.  1998. 

2  Category  670-L  only  HTS  numbers 
420212.8030.  4202  12.8070.  4202.92.3020. 
4202  92.3031 .  4202  92.9026  and 
6307  90  9907. 

3  Category  3S9-0:  all  HTS  numbers  except 
6103.42^025.  6103.49.8034.  610462.1020. 
6104.69.8010,  6114,20.0048,  6114.20,0052. 
6203.42.2010.  6203  42.2090.  620462.2010. 
6211.32.0010.  6211.32.0025.  6211420010 
(Category  359-C):  6103  19.2030. 
6103.19.9030.  6104.12.0040.  6104.19.8040. 
6110.20.1022.  6110.20.1024,  6110.20.2030. 
6110.20.2035.  611090.9044.  6110.909046, 
6201.92.2010.  6202.92.2020,  6203.19  1030. 
6203.19.9030,  6204.12.0040.  6204.19.8040. 
6211.32.0070  and  6211.42  0070  (Category 
359- V). 

'Category  659-0  all  HTS  numbers  except 

6103.23.0055.  6103.43.2020,    6103432025. 

6103.49.2000,  6103.49.8038,    610463.1020. 

6104.631030.  6104.691000.    6104.698014. 

6114.303044.  6114.30.3054.    6203.43.2010, 

6203  43^090.  6203,49,1010.    6203.49  1090. 

6204,63.1510,  6204.69.1010.    6210109010, 

6211.33.0010.  6211.33.0017.     621143.0010 

(Category  659-C);            6502.00  9030. 

6504.i50.901 5,  6504.00.9060.    6505.90.5090. 

6505.90.6090.  6505.90.7090,     6505.90.8090 

(Category  659-H);            6112310010. 

6112.31,0020.  6112.41.0010.    611241.0020. 

6112.41.0030.  6112.41.0040,    621111.1010. 

621111.1020.  6211.12.1010            and 
6211.12.1020  (Categoiy  659-^). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  proWsions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-31767  Filed  12-7-99:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTA'nON  OF  TEXTILE 
AGREEMENTS 

Increase  of  Guaranteed  Access  Levels 
for  Certain  Cotton  and  Man-Made  Fitier 
Textile  Products  Produced  or 
Manufactured  in  ttie  Dominican 
Republic 

December  2.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

guaranteed  access  levels. 

EFFECTIVE  DATE:  December  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  le- 
openings.  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  2D4  of  the  Agricultural 
Act  of  1956.  as  amended  17  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 

amended. 

Upon  the  request  of  the  Government 
of  the  Dominican  Republic,  the  US, 
Government  has  agreed  to  increase  the 
current  Guaranteed  Access  Levels  for 
textile  products  in  Categories  338/638 
and  347/348/647/648. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  TexUle  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998).  Also 
see  63  FR  63297,  published  on 
November  12,  1998. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Oimmittee  for  the  Implementatioa  of  Textile 
Agreements 

December  2.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  5. 1998.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
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man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Oominicaa  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1999  and 
extends  through  December  31.  1999. 

Effective  on  December  9. 1999.  you  are 
directed  to  increase  the  Guaranteed  Access 
Levels  for  the  categories  listed  below  for  the 
period  beginning  on  lanuary  1.  1999  and 
extending  through  December  31,  1999. 


Category 


Guaranteed  access 
level 


338^638 7.650.000  dozen 

347/348/647/648 |  9.550.000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  Foreign  a^irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(ll. 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-31764  Filed  12-7-99;  8:45  am) 

BRJJNG  CODE  3S10-Dfl-F 


COMMnTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adlustmenl  of  Import  Umtts  for  Certain 
Cotton  ar)d  Man-Made  Fitwr  Textile 
Products  Produced  or  Manufactured  in 
Oman 

December  2.  1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTX)N:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  December  8.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  a£ 
amended. 

The  current  limits  for  Categories  340/ 
640  and  347/348  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998).  Also 
see  63  FR  60306,  published  on 
November  9, 1998. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementaticm  of  Textile 
Agreements 

December  2.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3. 1998.  by  the 
Chairman,  Committee  for  the  tmplemenlation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  Oman  and  exported  during 
the  twelve-month  period  beginning  on 
lanuary  1. 1999  and  extending  through 
December  31. 1999. 

Effective  on  December  8.  1999.  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  the  Sultanate  of  Oman: 


Category 

Adjusted  tweNe-montti 
limit' 

340/640 

347/348  

302.439  dozen. 
1.122.742  dozen. 

'The  limrts  have  not  tieen  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31.  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)ll). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-31766  Filed  12-7-99:  8:45  ami 
BUJNG  COOI  3S1IM)n-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Sri  Lanka 

E)ecember  2. 1999. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  9.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  imdoing  of  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23. 1998).  Also 
see  63  FR  53880,  published  on  October 
7, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2. 1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  30.  1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fit>er  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  [anuary  1,  1999  and  extends 
through  December  31.  199^. 

Effective  on  December  9. 1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Roimd  Agreement  on  Textiles  and  Clothing: 


Category 

limit '- 

331/631  

3,873,577  dozen  pairs. 

341/641  

2,300,826  dozen  ol 

which  rx>t  more  than 

1,667,069  dozen 

shall  be  in  Category 

341  ar>d  not  more 

thani  .667.069 

dozen  shall  be  in 

Category  641 

369-02 

288,699  kilograms. 

61 1 

5,220,837  square  me- 

ters. 

'  The  limits  have  r>ot  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31.  1998. 

'Category  369-0:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-31765  Filed  12-7-99:  8:45  araj 
BIUJNO  COOe  3S1«-0fl-F 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Science  Board  Task  Force  on 
DoD  Frequency  Spectrum  issiies 

AGENCY:  Office  of  the  Secretary, 
Department  of  Defense. 
ACTION:  Notice  of  closed  advisory 
committee  meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  DoD  Frequency  Spectrum 
Issues  will  meet  in  closed  session  on 
December  10, 1999,  January  20-21, 
February  24-25.  March  29-30,  April  20- 
21,  May  24-25.  2000  at  SAIC.  4001  N. 
Fairfax  Drive,  Arlington,  Virginia 
(except  for  the  10  December  meeting 
which  will  be  held  at  the  Joint  Spectrum 
Center,  Annapolis,  MD). 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology 
and  Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
the  meeting,  noted  above,  the  Task 
Force  will  examine  the  competing 
interest  in,  and  access  to.  the  RF 
frequency  spectrum  and  its  Impact  on 
military  readiness  and  national  security 
in  the  21sl  century.  This  study  will 
review  and  evaluate  DoD  user  frequency 
spectrum  requirements  and  related 


advances  in  technology  to  improve 
utilization  of  this  finite  resource. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  Usted  in  5  U,S.C. 
552b(c)(l)  and  that  accordingly  these 
meetings  will  be  closed  to  the  public. 

Dated:  December  2, 1999, 
L.M,  Bynum. 

,Mtemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  99-31758  Filed  12-7-99:  8:45  ami 
BIUJNO  COOE  1001-10-41 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
License;  PyroGenesIs  Inc. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  PyroGenesis  Inc.  a  revocable, 
nonassignable,  exclusive  license  to 
practice  the  government-owned 
inventions  described  in  U.S.  Patent 
Number  5,960,026  entitled,  'Organic 
Waste  Disposal  System." 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  Ucense  must  file  written 
objections  along  with  supporting 
evidence,  if  anv.  not  later  than  February 
7,2000. 

ADDRESS:  Written  objections  are  to  be 
filed  with  the  Carderock  Division.  Naval 
Siu-face  Warfare  Center,  Code  004,  9500 
MacArthur  Blvd.,  West  Bethesda.  MD 
20817-5700. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dick  Bloomquist.  Director  Technology 
Transfer.  Carderock  Division.  Naval 
Surface  Warfare  Center,  Code  01 1 7, 
9500  MacArthur  Blvd.,  West  Bethesda. 
MD  20817-5700,  telephone  (301)  227- 
4299. 

Dated:  November  24. 1999. 
|.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Naiy,  Federal  Register 
Liaison  Officer. 

IFR  Doc.  99-31705  Filed  12-7-99:  8:45  am) 
BUJJHO  CODE  301 0-fF-4> 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Supplemental  Announcement  Number 
04,  Production  of  Ethanol  from 
Biomass,  to  the  Broad  Based 
Solicitation  (OE-PS36-00G0 10482)  for 
Submission  of  Financial  Assistance 
Applications  Involving  Research, 
Development  and  Demonstration 

agency:  The  Department  of  Energv 

(DOE). 

ACTION:  Request  for  applications  for 

research  and  development  projects  in 

support  of  the  DOE  Biomass  Program. 

SUMMARY:  The  DOE  Office  of  Fuels 
Development  is  funding  a  competitive 
financial  assistance  program  in  support 
of  the  DOE  Biomass  Program.  Proposals 
are  requested  under  a  DOE  Broad  Based 
Solicitation  that  is  anticipated  to  result 
in  the  award  of  .several  c(X)perative 
agreements  in  Fiscal  Year  2000. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Fuels  Development  of  the  DOE  Office 
of  Energy  Efficiency  and  Renewable 
Energy  (EERE)  is  supporting  the 
issuance  of  this  Supplemental 
Aimoimcement  to  the  EERE  Broad 
Based  Solicitation  for  Submission  of 
Financial  Assistance  AppUcations 
Involving  Research,  Development  and 
Demonstration,  DE-PS36-00GO10482. 
The  Broad  Based  Solitntation  contains 
information  that  must  be  used  in 
conjunction  with  this  Supplemental 
Announcement  when  applying  for  an 
award.  Thus,  in  order  to  prepare  a 
complete  application,  it  is  mandatory  to 
comply  with  the  requirements  of  the 
oveiaJl  Broad  Based  Solicitation 
document,  DE-PS36-00GO10482  (found 
on  the  Golden  Field  Office  Home  Page 
at  http://www.eren.doe.gov/golden/ 
solicitations.html)  as  well  as  the 
requirements  of  this  Supplemental 
Aimoimcement  04  document 

Under  this  Supplemental 
Announcement.  DOE  is  seeking  research 
and  development  (R&D)  proposals  that 
will  increase  the  efficiency  or  lower  the 
cost  of  producing  and  converting 
biomass  to  transportation  fuels.  The 
objectJ\'e  of  this  solicitation  is  to 
support  new  approaches  to  improve 
technology  for  the  efficient,  cost 
effective  production  of  ethanol.  There 
are  three  specific  areas  of  interest  for 
this  solicitation.  Biomass  feedstock 
collection  and  storage,  which  includes 
research  and  development  related  to 
improving  the  harvest,  harvest 
equipment,  handling,  transportation  and 
storage  of  biomass  for  conversion  to 
fuels  and  chemicals.  Conversation 
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technologies,  which  includes  biological 
processing  of  biomass  to  ethanol. 
Pretreatment  fundamentals,  which 
includes  research  techniques  and 
analytical  tools  that  could  lead  to  a 
better  understanding  of  fundamental 
processes  of  pretreatment. 

This  solicitation  is  for  Financial 
Assistance  Applications,  and  the 
Statement  of  Work  (SOW)  and  budget 
information  requested  under  this 
Supplemental  Announcement  should 
address  a  period  of  up  to  12  months. 
Awards,  if  any.  wiU  result  from  a  merit 
review  process  applied  to  the 
applications. 

DATES:  Applications  should  be 
submitted  as  described  in  the 
Supplemental  Announcement  by 
January  31.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Golden  Field 
Office,  1617  Cole  Boulevard,  Golden, 
CO  80401.  The  Project  Engineer  is 
Andrew  Trenka,  at  (303)  275-4745  or  e- 

mail  at  andy trenkaSnrel.gov.  The 

Contract  Specialist  is  lames  McOennott, 
at  FAX:  (303)  275-4788  or  e-mail  at 

jim mcdermott@nrel.gov.  The 

Supplemental  Aimouncement  can  be 
obtained  from  the  GEO  website  at 
www.eren.doe.gov/golden/ 
solicitations.html  as  of  December  15, 
1999.  If  unable  to  access  the  internet, 
you  may  obtain  a  copy  of  the 
Solicitation  by  calling  Amy  Castelli  at 
(303)  275-4716,  FAX  (303)  275-4788. 

Issued  in  Ckilden.  Colorado,  on  November 

30.  1999 

Matthew  A.  Barron, 

Contmcting  Officer,  Golden  Field  Office. 
IFR  Doc.  99-31792  Filed  12-7-99:  8:45  am] 

BLLMO  COOC  S<aO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-446-003] 

CNG  Transmission  Corporation:  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

December  2.  1999. 

Take  notice  that  on  November  24, 
1999,  CNG  Transmission 'Corporation 
(CNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  following  tariff 
sheets,  with  an  effective  dale  of 
December  25, 1999: 
First  Revised  Sheet  No.  397 

CNG  states  that  the  purpose  of  this 
filing  is  to  modify  CNG's  FERC  Gas 
Tariff  to  specific  that  CNG  can  offer  a 


discount  to  a  shipper  making  a  reserve 
commitment  without  having  to  file 
individual  discounted  service 
agreements.  CNG  further  states  that  its 
proposed  language  is  consistent  with 
the  findings  of  the  Commission's  order 
issued  November  16,  1999,  in  this 
proceeding,  89  FERC  1|61.188  (1999). 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
served  upon  its  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

IFR  Doc.  99-31736  Filed  12-7-99:  8:45  am] 
BiuMQ  CODE  (nT-ai-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-33-0001 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

December  2.  1999. 

Take  notice  that  on  November  24, 
1999,  Columbia  Gas  Transmission 
Corporation  (Columbia),  12801  Fair 
Lakes  Parkway.  Fairfax,  Virginia  22030- 
1046,  filed  in  Docket  No.  CPOO-33-000, 
a  request  pursuant  to  Sections  57.205 
and  157.208  (18  CFR  Sections  157.205 
and  157.208)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act, 
and  Columbia's  authorization  in  Docket 
No.  CP83-76-000,  22  FERC  Paragraph 
62,029  (1983)  to  increase  the  maximum 
allowable  operating  pressure  (MAOP)  of 
seven  existing  pipelines  located  in  the 
Appalachian  Production  Area  of  West 
Virginia  and  Kentuckv. 

Any  person  or  the  (Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Ride  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
1 57.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFK  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  alter  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LlBWood  A.  Watson,  fr„ 
Acting  Secretary. 
IFR  Doc.  99-31730  Filed  12-7-99;  8:45  ami 

8IU1NO  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP91 -143-049] 

Great  Lakes  Gas  Transmission 
Limited:  Notice  of  Revenue  Sharing 
Report— November  1998-October  1999 

December  2.  1999. 

Take  notice  that  on  November  24, 
1999,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes)  filed 
its  Intemiptible/Overrun  (I/O)  Revenue 
Sharing  Report  with  the  Commission  in 
accordance  with  the  Stipulation  and 
Agreement  (Settlement)  filed  on 
September  24, 1992,  and  approved  by 
the  Commission's  February  3, 1993 
order  issued  in  Docket  No.  RP91-143- 

000,  et  al. 

Great  Lakes  states  that  this  report 
reflects  application  of  the  avenue 
sharing  mechanism  and  revenue  sharing 
amounts  determined  for  remittance  to 
eligible  firm  shippers  for  I/O  revenue 
collected  for  the  November  1.  1998 
through  October  31, 1999  period,  in 
accordance  with  Article  IV  of  the 
Settlement.  Great  Lakes  states  that  I/O 
revenue  collected  for  the  applicable 
period  did  not  exceed  the  threshold 
level  of  fixed  costs  allocated  to  I/O 
services.  Therefore,  revenue  subject  to 
sharing  are  zero.  Great  Lakes  further 
states  that  as  revenue  subject  to  sharing 
was  zero,  it  did  not  make  any 
remittances  to  eligible  firm  shippers  for 
I/O  Revenue  Sharing  for  the  November 

1,  1998  through  October  31,  1999 
period. 

Great  Lakes  states  that  copies  of  the 
report  were  sent  to  its  firm  customers, 
parties  to  this  proceeding  and  the  I^iblic 
Service  Commissions  of  Minnesota, 
Wisconsin  and  Michigan. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE,  Washington.  DC 
20426.  in  accordance  with  section 
285.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  December  8. 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  maybe  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  |r,. 
Acting  Secretary. 

IFR  Doc.  99-31734  Filed  12-7-99;  8:45  ara| 
BnuNO  cooe  eriT-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP0O-S4-OOa] 

Kansas  Pipeline  Company;  Notice  of 
Revenue  Refund  Report 

December  2.  1999. 

Take  notice  that  on  November  29. 
1999,  Kansas  Pipeline  Company  (KPC) 
tendered  for  filing  an  Excess 
Interruptible  Revenue  Refund  Report. 

KPC  states  that  the  report  is  made 
pursuant  to  Section  24.5  of  its  FERC  Gas 
Tariff.  KPC  requests  a  waiver  from  the 
crediting  provision  of  Section  24.5  in 
order  to  make  a  lump-sum  payment  to 
the  one  shipper  eligible  for  the  refund. 

KPC  states  that  copies  of  the  filing 
have  been  served  on  all  parties  to  the 
proceeding  in  Docket  No.  CP96-152. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  9, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  (Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  (202)  208-2222  for 

assistance). 

Linwood  A,  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc  99-31739  Filed  12-7-99:  8:45  ara| 

BILUNO  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-320-027] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

December  2,  1999. 

Take  notice  that  on  November  24. 
1999.  Koch  Gateway  Pipeline  Company 
(Koch)  filed  with  the  Commission  a 
contract  for  disclosure  of  recently 
negotiated  rate  transaction.  As  shown 
on  the  contract,  Koch  requests  an 
effective  date  of  December  1. 1999. 

Special  Negotiated  Rate  Between  Koch  and 
Koch  Energy  Trading 

Koch  states  that  it  has  served  copies 
of  this  filing  upon  each  all  parties  on  the 
official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  Fu-st  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  mu.st  be 
filed  as  provided  in  Section  1 54.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  99-31735  Filed  12-7-99;  8:45  ami 
aiLUNG  CODE  snr-oi-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOO-83-000] 

Texas  Gas  Transmission  Corporation: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  2.  1999. 

Take  notice  that  on  November  29. 
1999.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1 ,  the  revised  tariff 
sheets  listed  in  Appendix  A  to  the 
filing. 

Texas  Gas  states  that  the  purpose  of 
this  filing  is  to  establish  a  new  summer 
no-notice  serNico  (SNS)  designed 
primarily  to  meet  the  unique 
requirements  of  the  developing  summer 
electric  power  generation  market, 
although  eligibility  for  service  under 
this  SNS  Rate  Schedule  is  not  restricted 
to  power  generators.  The  filing  proposes 
new  tariff  sheets  establishing  the  new 
Rate  Schedule  SNS  and  a  pro  forma  SNS 
Service  Agreement,  as  well  as  minor 
conforming  changes  to  the  existing 
General  Terms  and  Conditions  to 
incorporate  the  new  rate  schedule. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas  Gas' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
RiUes  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/onUne/ 
rims.htm  (call  (202)  208-2222  for 
assistance). 
Unwood  A.  Watson,  Jr,. 
Acting  Secretary'. 

(FR  Doc.  99-3173B  Filed  12-7-99;  8:45  anil 
BiLtma  CODE  cnz-oi-M 


68676 


Federal  Register /Vol.  64.  No.  235 /Wednesday,  December  8,  1999 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  CPOO-31-0001 

Washington  Gas  Light  Company  and 
Shenandoah  Gas  Company:  Notice  of 
Application 

November  29.  1999. 

Take  notice  that  on  November  19, 
1999.  Washington  Gas  Light  Company 
(Washington).  1100  H  Street,  NW. 
Washington.  D.C.  20080.  and 
Shenandoah  Gas  Company 
(Shenandoah),  P.O.  Box  2400 
Winchester,  Virginia,  22604,  a  wholly 
owned  subsidiary  of  Washington,  filed 
an  application  in  Docket  No.  CPOO-31- 
000.  pursuant  to  Sections  7(b)  and  7(c) 
of  the  Natural  Gas  Act  (NGA),  for  an 
order  (i)  approving  the  abandonment  by 
Shenandoah,  and  the  acquisition  by 
Washington,  of  Shenandoah's 
certiflcated  facilities  in  Virginia, 
through  the  merger  of  Shenandoah  with 
and  into  Washington,  or  alternatively, 
finding  that  such  abandonment  is  not 
necessary  because  Shenandoah's  NGA 
Section  7(c)  certificates  were  effectively 
terminated  and  subsumed  within 
Shenandoah's  subsequent  NGA  Section 
7(f)  service  area  determination,  (ii) 
amending  Washington's  service  area 
determination  under  NGA  Section  7(f) 
to  include  the  territory  served  by 
Shenandoah  in  Virginia,  and  (iii) 
merging  Shenandoah's  blanket 
certificate  issued  under  18  CFR  284.224 
with  Washington's  blanket  certificate, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Any  questions  regarding  the 
application  should  be  directed  to 
Donald  R.  Hayes,  Specialist,  Senior — 
Legal,  Washington  Gas  Light  Company, 
1100  H  Street,  NW..  Washington.  DC 
20080  or  call  (202)  624-6504. 

Washington  and  Shenandoah  state 
that  Commission  authorization  of  the 
transactions  described  in  the 
application  is  in  the  public  convenience 
and  necessity  because  Washington  will 
provide,  through  its  Shenandoah 
Division,  continued  retail  gas  service  to 
all  of  Shenandoah's  former  customers  in 
Vir^nia  and  firm  interstate 
transportation  service  on  behalf  of 
Mountaineer  Gas  Contpany  and  other 
customers  in  West  Virginia  at  the  same 
rates  and  under  the  same  terms  and 
conditions  of  service  as  currenUy 
provided  by  Shenandoah. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  20. 1999.  file  with  the  Federal 
Ener^  Regulatory  Commission, 
Washington.  DC,  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Shenandoah  and/or 
Washington  to  appear  or  to  be 
represented  at  the  hearing. 
David  P.  Boergers. 
Secrelary: 

IFR  Doc.  99-31729  Filed  12-7-99;  8:45  am] 
BUJNQ  COOE  >n7-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Florida  Gas  Transmission  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Compressor  Station  11 A 
Expansion  Project  and  Request  for 
Comn>ent8  on  Environmental  Issues 

[Docket  No.  CPtX)-4-0001 
December  2.  1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 


environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Compressor  Station  11A  Expansion 
Project  involving  construction  and 
operation  of  facilities  by  Florida  Gas 
Transmission  Company  (FGT)  in  Mobile 
County,  Alabama.'  This  EA  will  be  used 
by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

Summary  of  the  Proposed  Project 

FGT  wants  to  expand  the  capacity  of 
its  facilities  in  Alabama  to  transport  an 
additional  80,000  million  British 
thermal  units  per  day  of  natural  gas  to 
Alabama  Electric  Cooperative,  Ihc. 
(AEC)  for  use  at  a  nonjurisdictional 
electric  generating  facility  in  Escambia 
County,  Alabama.  To  provide  this 
service  FGT  seeks  authority  to: 

•  Upgrade  the  two  compressor 
turbines  at  Compressor  Station  llA 
(CS-llA)  fi-om  12,600  horsepower  (hp) 
Solar  T-90S  to  15.000  hp  Solar  T-lOOs 
for  a  new  total  station  horsepower  of 
30.000  hp; 

•  Rewheel  the  centrifugal  compressor 
of  each  unit  to  enable  the  compression 
of  a  larger  volume  of  gas  at  a  lower 
differential  pressure; 

•  Install  one  new  gas  scrubber  and  a 
cooler;  and 

•  Loop  the  existing  30-inch-diameter 
suction  yard  pipeline  with 
approximately  1 .000  feet  of  36-inch- 
diameter  pipeline. 

All  of  the  proposed  facilities  would  be 
constructed  in  the  station  yard  of  CS- 
11  A.  The  location  of  the  project 
facilities  is  shown  in  appendix  2.^ 

Land  Requirements  for  Construction 

Construction  activities  would  require 
approximately  6  acres  of  previously 
disturbed  soil  located  entirely  within 
the  27  acre,  fenced  compressor  station 
property.  The  entire  6  acres  would 
return  to  pre-construction  conditions  as 
no  additional  land  would  be  needed  to 
operate  the  new  facilities. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Conunission  to 
take  into  account  the  environmental 


'  FGT'»  application  was  filed  with  tile 
Comnussiun  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 

'  ThR  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federel  Reglater.  Copies  ere 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Refentncu  and  Files  Maintenance  Branch.  S88  First 
.Street.  N.E..  Washington.  D.C.  2M26.  or  call  (202) 
20&-1371.  For  instructions  on  connecting  to  ftlMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 
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impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping  ".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  conunents 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
govenmient  representatives  are 
encouraged  to  notify  theirs  constituents 
of  this  proposed  action  and  encourage 
them  to  conunent  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

e  Vegetation  and  wildUfe. 
e  Land  Use. 

•  Culttu'al  resources. 

•  Air  quality  and  noise,  endangered 
and  threatened  species. 

•  Public  safety. 

•  Hazardous  waste. 

We  will  also  evaluate  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 


Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  conmients  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  the  following  page. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  the  air  and 
noise  impacts  associated  with  upgrading 
the  two  compressor  units  at  CS-1 1 A  as 
an  issue  that  we  think  deserves 
attention  based  on  a  preliminary  review 
of  the  proposed  facilities  and  the 
environmental  information  provided  by 
FGT.  Additional  issues  may  be  includad 


based  on  your  comments  and  our 

analysis. 

Nonjursidictional  Facilities 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  for 
the  power  generating  plant  and 
approximately  60  miles  of  new  20-inch- 
diameter  pipeline.  These  are 
nonjurisdictional  facilities  to  be 
constructed  by  AEC  for  the  delivery  of 
natural  gas  from  the  existing  FGT 
mainlines  to  a  planned  power 
generating  plant.  We  will  briefly 
describe  their  location  and  status  in  the 
EA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
shotUd  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  yout  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

e  Send  two  copies  of  your  letter  to: 
David  P.  Boergers.  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  St..  N.E..  Room  lA,  Washington, 
DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch.  PR- 
11.2. 

•  Reference  Docket  No.  CPOO-t-000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  3.  2000. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor", 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  tilings, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
docimients  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  pnx:eeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 


intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limiUUon 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  .select  "Docket  #"  &t)m  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS  "  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  doctunent  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  .select  "Docket  »  "  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS.  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Unwood  A.  Watson.  Jr., 
Acting  Secretary 

(PR  Doc.  99-31731  Filed  12-7-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cooimission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Sollciting 
Comments,  Recommendations,  Terms 
and  Conditions,  aiKl  Prescriptions 

December  2.  1999. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tyfe  of  AppUcation:  New  Major 
License 

b.  Project  No.:  2661-012 

c.  Date  filed:  September  24.  1998 

d.  Applicant:  Pacific  Gas  and  Electric 
Company 

e.  Name  of  Project:  Hat  Creek 
Hydroelectric  Project 

f.  Location:  On  Hat  Oeek  in  Shasta 
Cotmty.  California.  About  6.57  acres  of 
the  project  occupy  lands  of  the  U.S. 
Forest  Service.  Shasta  National  Forest. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Michael  A. 
Katz,  Lead  Manager.  Power  Generation, 
Pacific  Gas  and  Electric  Companv.  Mail 
Code:  NllC.  P.O.  Box  770000.  San 
Francisco.  CA.,  94177.  (415)  973^603. 

i.  FERC  Contact:  David  Turner. 
David.TumereFERC.FED.US,  (202) 
219-2844 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretarv'.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  This  application  has  been  accepted 
for  filing  and  is  now  ready  for 
environmental  analysis. 

1.  The  run-of-rivef  project  consists  of 
two  developments.  Hat  Creek  No.  1  and 
Hat  Creek  No.  2.  which  consists  of  the 
following  existing  facilities: 

Hat  Creek  No.  1:  (1)  a  12-fool-high, 
231-foot-long  concrete  buttress  overflow 
diversion  dam  impounding  a  13-acre 
reservoir  at  a  water  surface  elevation  of 
3.188  feet  (referred  to  as  Cassel  Pond): 
(2)  a  2,270-foot-long,  9-foot-deep.  30- 
foot-wide  canal  with  a  hydraulic 
capacity  of  about  600  cfs:  (3)  a  14-foot- 
high,  750-foot-long  shotcreted  eaithfiU 
forebay  with  an  overflow  spillway, 
having  a  surface  area  of  about  2  acres: 
(4)  a  1.600-foot-long.  riveted  steel 
penstock;  (5)  a  43  foot  by  56.5  foot 
reinforced  concrete  powerhouse 
containing  a  Francis/Vertical  shaft 
turbine  with  a  generating  capacity  of 
10,000  kilowatt  (kW). 

Hat  Creek  No:  2:  (1)  Crystal  Lake,  a 
natural  lake  with  a  surface  area  of  115 
acres  at  a  water  surface  elevation  of 
2.980  feet:  (2)  a  29-foot-high,  120-fool- 
long  concrete  gravity  overflow  diversion 
dam  impounding  an  B9-acre  reservoir  at 
a  water  surface  elevation  of  2,975  feet 
(referred  to  as  Baum  Lake):  (3)  a  4.S20 
foot-long,  7-foot-deep,  18-foot-wide 
reinforced  concrete  flume,  with  a 
hydraulic  capacity  of  600  cfs;  (4)  a  414- 
foot-long  riveted  steel  penstock;  and  (5) 
a  43  foot  by  56.5  foot  reinforced 
concrete  powerhouse  containing  a 


Francis/Vertical  shaft  turbine  with  a 
generating  capacity  of  10.000  kW. 

m.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
D.C.  20426.  or  by  calling  (202)  208- 
1371.  The  application  may  be  viewed  on 
http://virww.ferc.fed.us/riras.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  conmients, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8.  1991,  56 
FR  23108.  May  20,  1991)  Uiat  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Conunission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
dale  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  bom  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS  ".  "REPLY 
COMMENTS", 

■RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  ba.sis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC.  20426.  An  additional 
copy  must  bo  sent  to  Director.  Division 
of  P'roject  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 


Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

IFR  Doc.  89-31732  Filed  12-7-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Applicant  Prepared 
Environmental  Assessment  Accepted 
for  Filing:  Requesting  interventions 
and  Protests;  Requesting  Comments, 
Final  Terms  and  Conditions; 
Requesting  Reply  Comments 

December  2.  1999. 

Take  notice  that  the  following 
hydroelectric  application  and  Applicant 
Prepared  Environmental  Assessment 
(APEA)  has  been  filed  with  the 
Conunission  and  is  available  for  public 
inspection. 

a.  Application  Type:  Application  to 
Amend  License  for  the  Stuirgeon  Falls 
Project. 

b.  Project  No:  2720-032. 

c.  Date  Filed:  October  4, 1999. 

d.  Applicant:  City  of  Norway. 
Michigan. 

e.  \ame  of  Project:  Sttugeon  Falls 
Project. 

/.  Location:  This  project  is  located  on 
the  Menominee  River  in  Dickinson 
County.  Michigan  and  Marinette 
Coimty.  Wisconsin.  The  project  does  not 
utilize  lands  of  the  United  States. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mark  Isackson, 
City  Manager,  City  of  Norway,  915  Main 
Street,  P.O.  Box  99,  Norway,  MI  49870, 
(906)563-80115. 

/.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Vedula  Sarma  at  (202)  219-3273  or  by 
e-mail  at  vedula. sarma@ferc.fed. us. 

/.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 

Please  include  the  docket  number  (P- 
2720-032)  on  any  comments  or  motions 
filed. 
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k.  Description  of  Filing:  The  City  of 
Norway  proposes  to  change  the  project's 
present  run-of-river  mode  of  operation 
to  a  reregulating  project  to  regiUate  the 
peaking  flows  released  from  Wisconsin 
electric's  hydroelectric  projects  located 
upstream  of  the  Sturgeon  Falls  project. 
The  City  of  Norway  proposes  to  raise 
the  existing  steel  slide  gates  to  raise  the 
operating  head  from  elevation  101.9  feet 
(Plant  Datum  or  830.1  feet  National 
Geodetic  Vertical  Datum  (NGVD))  to 
102.8  feel  (Plant  Datum  or  831.0  NGVD) 
and  modify  operations  to  release  a 
continuous  discharge  that  approximates 
the  mean  daily  discharge  from  upstream 
hydropower  projects,  including  the 
inflows  from  Ihe  Sturgeon  River. 

Reregulation  of  flows  at  the  Sturgeon 
Falls  Project  is  an  integral  component  of 
the  Wilderness  Shores  Settlement 
Agreement,  which  concerns  the 
following  Wisconsin  Electric's  (WE) 
relicensing  applications  pending  before 
the  Commission;  Way  Dam  (P-1759). 
Hemlock  Falls  (P-2074),  Lower  Paint 
(P-2072).  Peavy  Falls  (P-1759), 
Ihiichigamme  Falls  (P-2073),  Twin  Falls 
(P-1759),  Kingsford  (P-2131).  Big 
Quinesec  Falls  (P-1980),  and  surrender 
of  license  and  removal  of  Sturgeon 
Project  dam  (P-2471).  Therefore,  this 
amendment  request  by  the  Qty  of 
Norway  will  be  coordinated  with  these 
other  actions. 

Status  of  Envirorunental  Analysis:  On 
March  25. 1996,  the  Director,  Office  of 
Hydropower  Licensing  approved  WE's 
use  of  the  Alternative  Licensing  Process. 
Scoping,  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  for  the  project  was  conducted 
through  scoping  documents  issued  in 
July  1996  and  January  1997,  and  in 
public  scoping  meetings  on  September 
16  and  17,  1996.  The  draft  amendment 
appUcation  and  APEA  were  distributed 
by  the  applicant  for  comment  on 
October  20, 1998. 

The  Conunission  staff  has  reviewed 
the  amendment  application  and  APEA 
and  has  determined  that  the  application 
is  acceptable  for  processing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment.  Comments, 
as  indicated  above,  are  being  requested 
from  interested  parties.  The  applicant 
must  respond  to  those  comments  within 
105  days  from  the  date  of  this  notice  or 
may  elect  to  seek  a  waiver  of  this 
deadline. 

/.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  mav  be 


viewed  on  http://www.lerc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance].  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  214.  hi 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

F)/ing  and  Senice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
■COMMENTS  "  "RECOMMENDA'nONS 
FOR  TERMS  AND  CONDITIONS". 
"PROTESTS  ",  OR  "MO'DON  TO 
INTERVENE",  as  appUcable,  and  die 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regtdatory 
Commission,  888  first  Street,  NE. 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
AppUcant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc  99-31733  Filed  12-7-99: 8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPO»-21-000] 

CNG  Transmission  Corporation;  Notice 
of  Technical  Conference 

December  2.  1999 

In  the  Commission's  order  issued  on 
November  10. 1999.'  the  Commission 
directed  that  a  technical  conference  be 
held  to  address  issues  raised  by  the 
filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Tuesday. 
December  14.  1999,  at  10:00  a.m..  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulators- 
Commission,  888  First  Street!  N'E. 
Washington.  D.C.  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 
Linwood  A  Watson,  |r.. 
Acting  Secretary: 
IFR  Dot:.  99-31737  Filed  12-7-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34213:  FRL-6399-2) 

Organoptiosphate  Pesticides; 
Availability  of  Revised  Risk 
Assessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  notices  announces  the 
availability  of  the  revised  risk 
assessments  and  related  documents  for 
two  oiganophosphate  pesticides, 
methidathion  and  oxydemeton  methyl- 
In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  ideas  or 
proposals.  These  actions  are  in  response 
to  a  joint  initiative  between  EPA  and  the 
Department  of  Agriculture  (USDA)  to 
increase  transparency  in  the  tolerance 
laasaessment  process  for 
organophosphate  pesticides. 
DATES:  Comments,  identified  by  docket 
control  numbers  OPP-34172B  for 
methidathion  and  OPP-34167B  for 
oxydemeton  methyl,  must  be  received 
by  EPA  on  or  before  February  7,  2000. 
AOORESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
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provided  in  Unit  III.  of  the 
•SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  numbers  OPP-34172B  for 
methidathion  and  OPP-34167B  for 
oxydemetoo  methyl  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo.  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460:  telephone 
number:  (703)  308-8004:  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  methidathion  and 
oxydemeton  methyl,  including 
environmental,  human  health,  and 
agricultural  advocates:  the  chemical 
industry:  pesticide  users:  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action,  if  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
doctmient,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  documents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/. 

B.  In  Person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  numbers 
OPP-34172B  for  methidathion  and 
OPP-34167B  for  oxydemeton  methyl. 
The  official  record  consists  of  the 


documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  pubUc 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119. 
Crystal  Mall  »2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA,  from  8:30  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PKIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  numbers  OPP-34172B  for 
methidathion  and  OPP-34167B  for 
oxydemeton  methyl  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division.  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2. 1921  lefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  fi'om 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays,  llie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  "opp- 
docket©epa.gov,"  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 


control  numbers  OPP-34172B  for 
methidathion  and  OPP-34167B  for 
oxydemeton  methyl  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Subinit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  writh 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

rv.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments 
and  related  documents  for  two 
organophosphates.  methidathion  and 
oxydemeton  methyl.  These  documents 
have  been  developed  as  part  of  the  pilot 
public  participation  process  that  EPA 
and  USDA  are  now  using  for  involving 
the  public  in  the  reassessment  of 
pesticide  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA).  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  pubUc  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  risk  assessments 
and  risk  management  decisions.  EPA 
and  USDA  began  implementing  this 
pilot  process  in  August  1998,  to  increase 
transparency  and  opportimities  for 
stakeholder  consultation.  The 
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documents  being  released  to  the  public 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
methidathion  and  oxydemeton  methyl 
preliminary  risk  assessments,  which 
where  released  to  the  public  on  January 
15,  1999  (64  FR  2644)  (FRL-6056-9)  for 
methidathion.  and  January  8. 1999  (64 
FR  1199)  (FRL-6055-9)  for  oxydemeton 
methyl,  through  notices  in  the  Federal 
Register. 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk  management 
for  methidathion  and  oxydemeton 
methyl.  The  Agency  is  providing  an 
opportunity,  through  this  notice,  for 
interested  parties  to  provide  written  risk 
management  proposals  or  ideas  to  the 
Agency  on  the  pesticides  specified  in 
this  notice.  Such  comments  and 
proposals  could  address  ideas  about 
how  to  manage  dietary,  occupational,  or 
ecological  risks  on  specific 
methidathion  and  oxydemeton  methyl 
use  sites  or  crops  across  the  United 
States  or  in  a  particular  geographic 
region  of  the  country.  To  address  dietary- 
risk,  for  example,  commenters  may 
choose  to  discuss  the  feasibility  of  lower 
application  rates,  increasing  the  time 
interval  between  application  and 
harvest  ("pre-harvest  intervals"), 
modifications  in  use,  or  suggest 
alternative  measures  to  reduce  residues 
contributing  to  dietary  exposure.  For 
occupational  risks,  for  example, 
commenters  may  suggest  personal 
protective  equipment  or  technologies  to 
reduce  exposure  to  workers  and 
pesticide  handlers.  For  ecological  risks, 
commenters  may  suggest  ways  to  reduce 
environmental  exposure,  e.g. ,  exposure 
to  birds,  fish,  mammals,  and  other  non- 
target  organisms.  EPA  will  provide  other 
opportunities  for  public  participation 
and  comment  on  issues  associated  with 
the  organophosphate  tolerance 
reassessment  program.  Failure  to 
participate  or  comment  as  part  of  this 
opportunity  will  in  no  way  prejudice  or 
limit  a  commenter's  opportunity  to 
participate  fully  in  later  notice  and 
comment  processes.  All  comments  and 
proposals  must  be  received  by  EPA  on 
or  before  February  7.  2000  at  the 
addresses  given  under  the 
"ADDRESSES"  section.  Comments  and 
proposals  will  become  part  of  the 
Agency  record  for  the  organophosphate 
specified  in  this  notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 


Dated:  December  2. 1999. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Heregislmtion 
Division.  Office  of  Pesticide  Programs 

(FR  Doc.  99-31773  Filed  12-7-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-S0884;  FRL-6398-3] 

Plant-Pesticide  Com  Rootworm 
Experimental  Use  Permits;  Receipt  of 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  NoUce. 

SUMMARY:  This  notice  announces  receipt 
of  applications  524-EUP-ON.  524- 
EUP-OE.  and  524-EUP-OG  from 
Monsanto  Company.  700  Chesterfield 
Parkway  North.  St.  Louis.  Missouri 
63198.  requesting  experimental  use 
permits  (EUPs)  for  the  Bacillus 
thuringiensis  Cry3Bb  protein  and  the 
genetic  material  necessary  for  its 
production  (Vector  ZMIR14L)  in  com. 
the  Bacillus  thuringiensis  Cry3Bb 
protein  and  the  genetic  material 
necessary  for  its  production  (Vector 
ZMIR12L)  in  com.  and  the  Bacillus 
thuringiensis  Cry3Bb  protein  and  the 
genetic  material  necessary  for  its 
production  (Vector  ZMIR13L)  in  com. 
The  Agency  has  determined  that  these 
applications  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soUciting  comments  on  these 
applications. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-50B64,  must  be 
received  on  or  before  January  7.  2000. 
ADDRESSES:  Comments  and  data  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPP-50864  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn.  Biopesticides 
and  Pollution  Prevention  Division 
(7511C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460: 
telephone  number:  (703)  308-8715:  and 
e-mail  address: 
mendelsohn.mike@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  This  action  may.  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
plant-pesticides  imder  the  Federal  Food. 
Dmg  and  Cosmetic  Act  (FFDCA).  or  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  OtherBelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Intemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.Bpa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-50864.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  ioclude  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  CrvslalMall 
#2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m  . 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimibor 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
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ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-50864  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  SL,  SW.,  Washington. 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
vour  comments  to:  Public  Informadon 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
SS05. 

3.  EtectTonically  .  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov."  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-50864.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  informadon  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 


E.  What  Should  I  Consider  as  I  Prepam 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
docimient. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

n.  Proposed  Experimental  Programs 

The  subject  programs  propose  to  test 
and  evaluate  genetically  modified  com 
that  has  been  developed  to  provide 
control  of  com  rootworm  {Diabrotica 
spp.).  Monsanto  Company  proposes  to 
plant  186  acres  in  Hawaii  and  Puerto 
Rico  in  1999  of  each  plant-pesticide  and 
1.237  acres  in  Alabama.  California, 
Colorado,  Delaware,  Georgia,  Illinois, 
Indiana.  Iowa.  Kansas.  Kentucky. 
Louisiana.  Minnesota.  Missouri. 
Nebraska.  New  York,  North  Carolina, 
North  Dakota,  Ohio,  Oklahoma, 
Pennsylvania,  South  Dakota,  Tennessee, 
Texas,  Virginia,  Washington,  and 
Wisconsin  in  2000  of  each  plant- 
pesticide.  All  plantings  of  com 
containing  the  Bacillus  thuringiensis 
Cry3Bb  protein  under  these 
experimental  programs  will  be 
contained  during  these  experimental 
programs.  No  portion  of  the  crops  will 
be  used  for  food  or  feed. 

m.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Monsanto 
Company  application  and  any 
comments  and  data  received  in  response 
to  this  notice.  EPA  will  decide  whether 
to  issue  or  deny  the  EUP  request^  for 
these  EUP  programs,  ard  if  issued,  the 
conditions  imder  which  it  is  to  be 
conducted.  Any  issuance  of  EUPs  will 
be  announced  in  the  Federal  Register. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 


Dated:  December  1. 1999. 
laaet  L.  Andersen. 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

IFR  Doc.  99-31772  Filed  12-7-99;  8:45  ami 
muno  CODE  KK-io-r 


FEDERAL  C0MMUNICAT10^4S 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

November  26, 1999. 

summary:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  Commission's 
burden  estimate;  (c)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  7.  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

A0CXIE8SE8:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1  A-e04,  445 
Twelfth  Street,  S.W.,  Washington,  DC 
20554  or  via  the  Internet  to 
Ie8mith@fcc.gov. 

FOR  FURTHER  WFORMATKW  CONTACT:  For 
additional  information  or  copies  of  the 
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information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmilhefcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0310. 

Title:  Registration  Statement 
Required,  47  CFR  76.12. 

Form  Number:  Not  applicable. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  600. 

Estimated  Time  Per  Response:  .25 
hours. 

Frequency  of  Response:  Other 
reporting  requirements. 

Total  Annual  Burden:  150  hours. 

Total  Annual  Costs:  528,200. 

Needs  and  Uses:  47  CFR  76.12 
requires  that  a  registration  statement  be 
filed  with  the  Commission  before  a 
system  community  unit  shall  be 
authorized  to  commence  operation.  A 
system  community  unit  is  a  cable 
television  system,  or  portion  of  a  cable 
television  system,  that  operates  within  a 
separate  and  distinct  conununit)'  or 
municipal  entity.  The  data  will  be  used 
by  Conunission  staff  to  maintain 
complete  records  regarding  cable 
systems  and  to  ensure  compliance  with 
our  rules. 

Federal  Communications  Commission. 
Magalie  Roman  SaUs, 
Secretary. 
IFR  Doc.  99-31753  Filed  12-7-99:  B:45  am) 

BILUHG  COOE  tni-m-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  92-237:  OA  99-2713] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  December  3. 1999,  the 
Commission  released  a  public  notice 
announcing  the  December  22. 
conference  call  meeting  and  agenda  of 
the  North  American  Numbering  Council 
(NANC).  The  intended  effect  of  this 
action  is  to  make  the  public  aware  of  the 
NANC's  next  meeting  and  its  agenda. 
This  notice  of  the  December  22.  1999 
NANC  conference  call  meeting  is  being 
published  in  the  Federal  Register  less 
than  15  calendar  days  prior  to  the 
meeting  due  to  NANC's  need  to  discuss 
a  time  sensitive  issue  before  the  next 
scheduled  meeting.  This  statement 
complies  with  the  General  Services 
Administration  Management  regulations 


implementing  the  Federal  Advisory 
Committee  Act.  See  41  CFR  section 
101-6.1015(b)(2). 

FOR  FURTHER  INFORMATION  CONTACT: 
leannie  Grimes  at  (202)  418-2320  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau.  Federal 
Communications  Commission.  The 
Portals,  445  12th  Street,  S.W..  Suite 
6A320.  Washington.  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
December  7.  1999. 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  by  conference  call  on 
Wednesday.  December  22. 1999.  from  2 
p.m.  until  3  p.m.  EST.  The  conference 
bridge  numlrer  is  1-888-422-7105:  the 
access  code  is  510432.  Due  to  limited 
port  space,  NANC  members  and 
Commission  staff  will  have  first  priority 
on  the  call.  Members  of  the  public  may 
join  the  call  as  remaining  port  space 
permits. 

This  meeting  is  open  to  the  members 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
participants  as  possible.  Participation 
on  the  conference  call  is  limited.  The 
public  may  submit  written  statements  to 
the  NANC,  which  must  be  received  two 
business  days  before  the  meeting.  In 
addition,  oral  statements  at  the  meeting 
by  parties  or  entities  not  represented  on 
the  NANC  will  be  permitted  to  the 
extent  time  permits.  Such  statements 
vfill  be  limited  to  five  minutes  in  length 
by  any  one  party  or  entity,  and  requests 
to  make  an  oral  statement  must  be 
received  two  business  days  before  the 
meeting.  Requests  to  make  an  oral 
statement  or  provide  written  comments 
to  the  NANC  should  be  sent  to  |eannie 
Grimes  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT,  stated 
above. 

Proposed  Agenda 

1.  Final  review  and  approval  of  the 
revised  North  American  Numbering 
Council  (NANC)  North  American 
Numbering  Plan  (NANP)  Thousand 
Block  Pool  Administrator  Requirements 
Document.  The  finalized  document  will 
be  forwarded  to  the  Chief.  Common 
Carrier  Bureau  on  or  before  December 
30. 1999. 

2.  Other  Business. 

Federal  Communications  Commission. 

Diane  Griffin  Harmon, 

Assistant  Chief.  Network  Services  Division. 

Common  Carrier  Bureau. 

IFR  Doc.  99-31905  Filed  12-7-99:  8:45  am) 

BILLMO  COOE  (ni-OI-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act "  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  12:00  Noon  on  Friday.  December  3. 
1999.  the  Board  of  Directors  of  the  ' 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
Supervison,'  and  resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director.  Office  of  Thrift 
Super\'ision).  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.. 
concurred  in  by  Director  John  D.  Hawke. 
Jr.  (Comptroller  of  the  Currency),  and 
Chairman  Dorma  Tanoue.  that 
corporation  business  required  its 
consideration  of  the  matters  on  less  tiian 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)  (6).  (c)  (8). 
(c)  (9)  (A)  (ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)  (6).  (c)  (8).  (c)  (9)  (A)  (ii). 
and  (c)  (9)  (B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  NW..  Washington.  DC. 

Dated:  December  3. 1999 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre 
Deputy  Executive  Secretary. 
IFR  Doc.  99-31885  Filed  12-6-49:  10:31  ami 
BlUJHaCODE  I714-S1-M 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 
ACTION:  Request  for  public  comment  on 
draft  Fiscal  Year  2000  Program 
Guidelines/Application  Solicitation  for 
Labor-Management  Committees. 

SUMMARY:  The  Federal  Mediation  and 

Conciliation  Service  (FMCS)  is 
publishing  the  draft  Fiscal  Year  20tX) 
Program  Guidelines/Application 
Solicitation  for  the  Labor-Management 
Cooperation  program  to  inform  the 
public.  The  program  is  supported  by 
Federal  funds  authorized  bv  the  Labor- 
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Management  Cooperation  Act  of  1978. 
subject  to  annual  appropriations. 

DATES:  Comments  must  be  submitted  on 
or  before  January  7.  2000. 

AOOResSES:  Send  Comments  to:  Peter 
Regner.  Director.  Program  Services. 
Labor  Management  Grants  Program, 
FMCS  2100  K  Street,  ^fW.  Washington, 
DC  20427. 

FOfl  FURTHER  INFORMATtON  CONTACT: 

Peter  L.  Regner,  202-606-8181. 

Labor-Management  Cooperation 
Program  .Application  Solicitation  for 
Lavor-Managment  Committees  FY  2000 

A.  Introduction 

The  following  is  the  draft  solicitation 
for  the  Fiscal  Year  (FY)  2000  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  company/plant,  area, 
public  sector,  and  industry-wide  labor- 
management  committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that 
company/plant,  area,  government 
agency,  or  industry:  and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizationai  effectiveness,  enhancing 
economic  development:  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Adinlnistrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  company/plant,  area-wide, 
industry,  or  public  sector  labor- 
management  committee.  Directions  for 
obtaining  an  application  kit  may  be 
found  in  Section  H.  A  copy  of  the  Labor- 
Management  Cooperation  Act  of  1978, 
included  in  the  application  kit,  should 
be  reviewed  in  conjunction  with  this 
solicitation. 


B,  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management: 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness: 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process. 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the 
company/plant,  area,  or  industry: 

(5J  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives: 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers:  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  commiltees  to  carry 
out  specific  objective  that  meet  the 
forementioned  general  criteria.  The  term 
"labor"  refers  to  employees  represented 
by  a  labor  organization  and  covered  by 
a  formal  collective  bargaining 
agreement.  These  committees  may  be 
found  at  either  the  plant  (company), 
area,  industry,  or  public  sector  levels.  A 
plant  or  company  committee  is 
generally  characterized  as  restricted  to 
one  or  more  organizational  or 
productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  by  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multicounty,  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related  labor 
union(s)  producing  a  common  product 
or  service  in  the  private  sector  on  a 
local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee 
consists  either  of  govenmient  employees 
and  managers  in  one  or  more  units  of  a 
local  or  state  government,  managers  and 
employees  of  public  institutions  of 


higher  education,  or  of  employees  and 
managers  of  public  elementar>'  and 
secondar\'  schools.  Those  employees 
must  be  covered  by  a  formal  collective 
bargaining  agreement  or  other 
enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  of  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  on  the  committee. 

In  FY  2000.  competition  will  be  open 
to  company/plant,  area,  private 
industry,  and  public  sector  committees. 
Public  Sector  committees  will  be 
divided  into  two  sub-categories  for 
scoring  purposes.  One  sub-category  will 
consist  of  committees  representing 
state/local  units  of  government  and 
public  institutions  of  higher  education. 
The  second  sub-category  will  consist  of 
public  elementary  and  secondary 
schools. 

Special  consideration  will  be  given  to 
committee  applications  involving 
irmovative  or  unique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g..  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1 .  Problem  Statement — The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the 
company/plant,  area,  government,  or 
industry  and  its  workforce  that  will  be 
addressed  by  the  committee.  Applicants 
must  document  the  problem(s)  using  as 
much  relevant  data  as  possible  and 
discuss  the  full  range  of  impacts  these 
problem(s)  could  have  or  are  having  on 
the  company/plant,  govenunent,  area,  or 
industry.  An  industrial  or  economic 
profile  of  the  area  and  workforce  might 
prove  useful  in  explaining  the 
problem(s).  This  section  basically 
discusses  Why  the  effort  is  needed. 

2.  Results  or  Benefits  Expected — By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail  VVfiat 
the  labor-management  committee  as  a 
demonstration  effort  will  accomplish 
during  the  life  of  the  grant.  Applications 
that  promise  to  provide  objectives  after 
a  grant  is  awarded  will  receive  little  or 
no  credit  in  this  area.  While  a  goal  of 
"improving  commimication  between 
employers  and  employees"  may  suffice 
as  one  over-all  goal  of  a  project,  the 
objectives  must,  whenever  possible,  be 
expressed  in  specific  and  measurable 
terms.  Applicants  should  focus  on  the 
outcome,  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
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committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts  of  the  grantee,  as  well 
as  the  FMCS  grants  program. 

3.  Approach — This  section  of  the 
application  specifies  How  the  goals  and 
objectives  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  memlwrs  represent  70% 
of  the  area  or  company/plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board: 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
committees  for  particular  purposes:  and 

(f)  For  applications  from  existing 
committees  (i.e..  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 
for  when  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplisiunents  (process  and  impact) 
will  be  completed  by  month  over  die 
life  of  the  grant  using  September  18. 
2000.  as  the  start  date.  The 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  serve  as  the  basis  for 
quarterly  progress  reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 
basic  questions  or  issues  the  assessment 


viriU  examine  and  what  baseline  data  the 
conunittee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment — 
Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  or  imion 
letterhead  represented  by  the 
individual.  The  letters  should  match  the 
names  provided  under  Section  3(b). 

7.  Other  Requirements — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee: 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
sources  and  levels  of  current  financial 
support: 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements:  and 

(e)  An  asstuance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applcations 
for  award: 

(2)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  thai 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  applicant. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
innovativeness  or  uniqueness  of  the 
proposed  effort. 


(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 

(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration, 
and 

(8)  The  value  of  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept. 

C.  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  govenunent,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  tliat 
will  be  created  through  the  grant),  and 
certain  third-party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-party  private,  non-profit 
entities  which  can  document  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  Applications  from  third-party 
entities  mu.st  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working 
Applications  from  third-parties  which 
do  not  directly  support  the  operation  of 
a  new  or  expanded  conunittee  will  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
law  firms  or  other  third-parties  failing  to 
meet  the  above  criteria. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  grantees  who  seek  funds  on 
behalf  of  an  entirely  different 
committee. 
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D.  AUocattons 

The  total  FY  20OO  appropriation  for 
this  program  is  Sl.S  million,  of  which 
at  least  SI  .000,000  will  be  available 
competitively  for  new  applicants. 
Specific  funding  levels  will  not  be 
established  for  each  type  of  cotnmittee. 
Instead,  the  review  process  will  be 
conducted  in  such  a  manner  that  at  least 
two  awards  will  be  made  in  each 
category  (company/plant,  industry, 
public  sector,  and  area],  providing  that 
FMCS  determines  that  at  least  two 
outstanding  applications  exist  in  each 
category.  After  these  applications  are 
selected  for  award,  the  remaining 
applications  will  be  considered 
according  to  merit  without  regard  to 
category. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  sum  not  to  exceed 
thirty  percent  of  its  non-reserved 
appropriation  to  be  awarded  on  a  non- 
competitive basis.  These  funds  will  be 
used  only  to  support  applications  that 
have  been  solicited  by  the  Director  of 
the  Service  and  are  not  subject  to  the 
dollar  range  noted  in  Section  E. 

FMCS  reserves  the  right  to  retain  up 
to  five  percent  of  the  FY2000 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 
other  than  administration. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e..  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  all  of  the  original 
funding  is  not  obligated  within  12 
months.  FMCS  will  consider  grant 
period  extensions  for  up  to  an 
additional  six  months.  No  continuation 
awards  are  anticipated.  Initial  awards  to 
establish  new  labor-management 
committees  (i.e.,  not  yet  established  or 
in  existence  less  than  12  months  prior 
to  the  submission  deadline),  will  be  for 
a  period  of  16  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  all  grant  funds  are 
not  obligated  within  18  months,  these 
grants  may  be  extended  for  up  to  six 
months.  No  continuation  awards  are 
anticipated. 

The  dollar  range  of  awards  is  as 
follows: 

—Up  to  S4S.0OO  in  FMCS  funds  per 
annum  for  existing  company/plant  or 
single  department  public  sector 
applicants', 

— Up  to  S6S,000  over  18  months  for  new 
company/plant  committee  or  single 
department  public  sector  applicants; 


—Up  to  3100,000  in  FMCS  funds  per 
annum  for  existing  area,  industry  and 
multi-departmental  public  sector 
committee  applicants; 
—Up  to  $125,000  per  18-month  period 
for  new  area,  industry,  and  multi- 
department  public  sector  committee 
applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  sources. 
Applicants  are  also  strongly  encouraged 
to  consult  with  their  local  or  regional 
FMCS  field  office  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  their  phone 
numbers  is  included  in  the  application 
kit. 

F.  Cash  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income."  and  may  not  be  used 
for  matching  purposes. 

It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  these  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  committee 
training  sessions.  Applicants  generally 
will  not  be  allowed  to  claim  all  or  a 
portion  of  existing  full-time  staff  as  an 
expense  or  match  contribution.  For  a 
more  complete  discussion  of  cost 
allowability,  applicants  are  encouraged 
to  consult  the  FY2000  FMCS  Financial 
and  Administrative  Grants  Manual 
which  will  be  included  in  the 
application  kit. 


G.  Application  Submission  and  Review 
Process 

Applications  should  be  signed  by 
both  a  labor  and  management 
representative  and  be  postmarked  no 
later  than  May  20,  2000.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  numbered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Grants 
Program,  2100  K  Street,  NW, 
Washington,  D.C.  2D427.  FMCS  will  no 
consider  videotaped  submissions  or 
video  attachments  to  submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  .scored  initially  by  one  or  more 
Grant  Review  Boards.  The  Board(s]  will 
recommend  selected  applications  for 
further  funding  consideration.  The 
Director.  Program  Services,  will  finalize 
the  scoring  and  selection  process.  The 
individual  listed  as  contact  person  in 
Item  6  on  the  application  form  will 
generally  be  the  only  person  with  whom 
FMCS  will  communicate  during  the 
application  review  process. 

All  FY2000  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  15,  2000. 
Applications  submitted  after  the  May  20 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Program  Services. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit. 

These  kits  and  additional  information 
or  clarification  can  be  obtained  free  of 
charge  by  contacting  the  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grants  Program, 
2100  K  Street.  NW.  Washington,  D.C. 
20427:  or  by  calling  202-606-8181.  The 
Application  Solicitation  can  also  be 
found  on  the  FMCS  web  site  at 
www.fmcs.gov. 
C  Richard  Barnes. 

Director.  Fedeml  Mediation  and  Conciliation 
Service. 

IFR  Doc.  99-31701  Filed  12-7-9S:  8.4S  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  qL 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  lB42(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  |anuar\'  4. 
2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63102- 
2034: 

I .  ASB  Management  Corp..  Anna. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  IIH)  percent  of 
the  voting  shares  of  Aima  State  Bank, 
Anna.  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (loAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  MinneapoUs. 
Mijmesota  55480-0291: 

1 .  First  Sfafe  Bank  ofHushmore  KSOP 
Plan  and  Trust,  Worthington, 
Minnesota;  to  acquire  an  additional  5.71 
percent  for  a  resulting  ownership  of 
35.71  percent  of  First  Rushmore 
Bancorporation,  Inc..  Worthington, 
Minnesota,  and  thereby  indirectly 
acquire  First  State  Bank  of  Pipestone 
Rushmore  and  Worthington,  Pipestone, 
Minnesota. 


Board  of  Governors  of  Ihe  Federal  ReservB 
System,  December  2.  1999. 
Robert  deV.  Frierson. 
.Associate  Secretan'  of  the  Board. 
IFR  Doc.  99-31725  Filed  12-7-99;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Government  in  ttie  Sunshine  Meeting 
Notice 

AGENCY  HOLOtNG  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m..  Monday. 

December  13,  1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignmonts,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lvnn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  3.  1999. 
Robert  deV.  Friemn, 
Associate  Secretan- of  the  Board. 
IFR  Doc  99-31870  Filed  12-3-99:  5:03  pml 
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FEDERAL  TRADE  COMMISSION 

[File  Nos.  992  3082;  992  3078;  992  3081 ; 
992  3080:  992  3116;  and  992  3079] 

Dunphy  Nissan,  Inc.,  el  al.;  Marty 
Sussman  Organization.  Inc..  et  al.; 
Norristown  Automobile  Co.,  Inc.,  et  aL; 
Northeast  Auto  Outlet.  Inc.,  et  al.; 
Pacltico  Ardmore,  Inc..  et  al.;  and 
Paclfico  Ford,  Inc.,  et  al.;  Analysis  To 
Aid  Public  Comment 

AGENCY;  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 


SUMMARY:  The  consent  agreements  in 
these  six  matters  settle  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  or 
unfair  methods  of  competition.  The 
attached  Analysis  to  Aid  Public 
Comment  describes  both  the  allegations 
in  the  draft  complaints  that  accompany 
the  consent  agreements  and  the  terms  of 
the  consent  orders — embodied  in  the 
consent  agreements — that  would  settle 
these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  Januari'  31 ,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  600  Pennsylvania.  Ave..  NW. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Pitolsky.  FTC/S-»429.  600 
Pennsvlvania  Ave..  NW.  Washington. 
D.C.  20580.  (202)  326-3318. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f]  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreements  containing  consent 
orders  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  have  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  fallowing 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreements,  and  the  allegations  in  the 
complaints.  Electronic  copies  of  the  full 
text  of  the  consent  agreement  packages 
can  be  obtained  from  the  FTC  Home 
Page  (for  December  2, 1999),  on  the 
World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  Paper 
copies  can  be  obtained  from  the  FTC 
Public  Reference  Room.  Room  H-130. 
600  Pennsylvania  Avenue.  NW. 
Washington.  DC.  20580.  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secrptarv.  Room  159.  600  Pennsvlvania 
Ave..  NW.  Washington.  D.C.  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3  Vz  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Orders 
To  Aid  Public  Comment 

Summary:  The  Federal  Trade 
Commission  has  accepted  separate 


68688 


Federal  Register/Vol.  64.  No.  235 /Wednesday.  December  8.  1999 /Notices 


agreements,  subject  to  final  approval, 
from  respondents  Dunpby  Nissan.  Inc. 
and  Serge  Naumovsky  ("Dunphy"); 
.Norristown  Automobile  Co.,  Inc.  and 
William  Milliken  ("Norristown"); 
Northeast  Auto  Outlet.  Inc.  and  Arthur 
Micchelli  ("Northeast ');  Padfico 
Ardmore.  Inc.  and  Kerry  J.  Pacifico 
("Pacifico  Ardmore ");  Pacifico  Ford. 
Inc.  and  Kerry  T.  Pacifico  ( 'Pacifico 
Ford");  and  Marty  Sussman 
Organization,  Inc.  and  Martin  E. 
Sussman  ("Sussman")  (together 
"respondents").  The  persons  named  in 
these  actions  are  named  individually 
and  a.s  officers  of  their  respective 
corporations. 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  receipt  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreements  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreements'  proposed 
orders. 

I.  Complaint  Allegations 

A.  FTC  Act  Violations 

The  complaints  against  the 
respondents  allege  that  their  automobile 
lease  advertisements  violate  the  Federal 
Trade  Commission  Act  ( "FTC  Act"),  the 
Consumer  Leasing  Act  ("CLA").  and 
Regulation  M.  The  complaints  also 
allege  that  respondents'  credit 
advertisements  have  violated  the  Truth 
in  Lending  Act  ("TILA")  and  Regulation 
Z.  Section  5  of  the  FTC  Act  prohibiu 
false,  misleading,  or  deceptive 
representations  or  omissions  of 
materials  information  in  advertisements. 
In  addition.  Congress  established 
statutory  disclosure  requirements  for 
lease  and  credit  advertising  under  the 
CLA  and  the  TILA,  respectively,  and 
directed  the  Federal  Reserve  Board 
( "Board")  to  promulgate  regulations 
implementing  such  statutes — 
Regulations  M  and  Z  respectively.  See 
15  use.  16D1-1667B;  12  CFR  part  213; 
12  CFR  part  226. 

The  complaints  against  respondents 
allege  that  their  lease  advertisements 
represent  that  consumers  can  lease  the 
advertised  vehicles  at  the  terms 
prominently  stated  in  the 
advertisements,  including  but  not 
necessarily  limited  to  the  monthly 
payment  amount  and  the  downpayment 
amount.  These  lease  advertisements, 
according  to  the  complaints,  have  failed 
to  disclose,  and/or  biled  to  disclose 
adequately,  additional  terms  pertaining 
to  the  lease  offer,  such  as  the  total 


amount  due  at  lease  inception.  The 
complaints  allege  that  this  information 
does  not  appear  at  all  or  appears  in  fine 
print  in  the  advertisemenis  and  that  the 
information  would  be  material  to 
consumers  in  deciding  whether  to  visit 
respondents'  dealerships  and/or 
whether  to  lease  an  automobile  from 
respondents.  These  practices,  according 
to  the  complaints,  constitute  deceptive 
practices  in  violation  of  Section  5(a)  of 
the  FTC  Act. 

The  complaints  against  Dunphy  and 
Northeast  also  allege  that  these 
respondents  misrepresent  that 
consumers  can  purchase  the  advertised 
vehicles  for  the  monthly  payment 
amounts  prominently  stated  in  the 
advertisements.  According  to  the 
complaints,  the  monthly  payment 
amounts  prominendy  stated  in  the 
advertisements  are  components  of  lease 
offers  and  not  credit  offers.  These 
practices,  according  to  the  complaints, 
constitute  deceptive  practices  in 
violation  of  Section  5(a)  of  the  FTC  Act. 

The  complaint  against  Dunphy  further 
alleges  that  Dunphy  misrepresents  that 
the  amount  stated  as  "down"  or 
"downpayment"  is  the  total  amount 
consumers  must  pay  at  lease  inception 
to  lease  the  advertised  vehicles. 
According  to  the  complaint,  however, 
consumers  are  required  to  pay 
additional  fees  beyond  the  amount 
stated  as  "down"  or  "downpayment." 
including  but  not  limited  to  the  first 
month's  payment,  a  security  deposit, 
and/or  a  bank  fee.  This  practice, 
according  to  the  complaint,  constitutes 
a  deceptive  practice  in  violation  of 
Section  5(a)  of  the  FTC  Act. 

The  complaint  against  Northeast  also 
alleges  that  Northeast  misrepresents  that 
the  offer  to  double  consumers' 
downpayments  up  to  S4,000  applied  to 
the  lease  or  credit  offers  advertised. 
According  to  the  complaint,  the  offer  to 
double  consumers'  downpayments  up  to 
S4,000  was  not  available  with  the 
advertised  lease  or  credit  offers.  This 
practice,  according  to  the  complaint, 
constitutes  a  deceptive  practice  in 
violation  of  Section  5(a)  of  the  FTC  Act. 

The  complaints  against  Dunphy. 
Northeast.  Norristown.  and  Pacifico 
.\rdmore  allege  that  their  credit 
advertisemenis  represent  that 
consumers  can  purchase  the  advertised 
vehicles  at  the  terms  prominently  stated 
in  the  advertisements,  including  but  not 
necessarily  limited  to  the  sales  price 
and/or  downpayment  amount. 
According  to  the  complaints,  these 
credit  advertisements  fail  to  disclose 
additional  terms  pertaining  to  the  credit 
offer,  such  as  the  terms  of  repayment 
and  the  annual  percentage  rate.  Such 
information  is  alleged  to  be  material  to 


consumers  in  deciding  whether  to  visit 
respondents'  dealerships  and/or 
whether  to  purchase  an  automobile  from 
respondents.  These  practices,  according 
to  the  complaints,  constitute  deceptive 
practices  in  violation  of  Section  5(a)  of 
the  FTC  Act. 

B.  CLA  and  Regulation  M  Violations 

The  complaints  allege  that  all 
respondents  violated  the  CLA  and 
Regulation  M.  The  complaints  allege 
that  respondents'  lease  ads  state  a 
monthly  payment  amount  and/or 
downpayment  amount,  but  fail  to 
disclose,  and/or  fail  to  disclose  clearly 
and  conspicuously,  one  or  more  of  the 
following  required  terms:  that  the 
transaction  advertised  is  a  lease;  the 
total  amount  due  prior  to  or  at 
consummation,  or  by  delivery,  if 
delivery  occurs  after  consummation  and 
that  such  amount:  (1)  excludes  third- 
party  fees  that  vary  by  state  or  locality, 
such  as  taxes,  licenses,  and  registration 
fees,  and  discloses  that  fact  or  (2) 
includes  third-party  fees  based  on  a 
particular  state  or  locality  and  discloses 
that  fact  and  the  fact  that  such  fees  may 
vary  by  state  or  locality;  whether  or  not 
a  security  deposit  is  required:  the 
number,  amounts,  and  timing  of 
scheduled  payments:  and  that  an  extra 
charge  may  be  imposed  at  the  end  of  the 
lease  term  where  the  liability  of  the 
consumer  is  based  on  the  difference 
between  the  residual  value  of  the  leased 
property  and  its  realized  value  at  the 
end  of  the  lease  term. 

According  to  the  complaints,  the  lease 
disclosures  in  respondents'  lease 
advertisements  are  not  clear  and 
conspicuous  because  they  appear  in  fine 
print  and/or  in  an  inconspicuous 
location-  These  practices,  according  to 
the  complaints,  violate  the  advertising 
requirements  of  the  CLA  and  Regulation 
M. 

The  complaints  also  allege  that 
respondents'  lease  advertisements  state 
a  downpayment  amount  more 
prominendy  than  the  disclosure  of  the 
total  amount  due  at  lease  signing. 
According  to  the  complaints,  these 
practices  violate  Regulation  M. 

C.  TILA  and  Regulation  Z  Violations 

The  complaints  against  Dunpby. 
Norristown,  Northeast,  Pacifico 
Ardmore.  and  Pacifico  Ford  allege  that 
these  respondents  violated  the  TILA  and 
Regulation  Z.  According  to  the 
complaints,  these  respondents  state  a 
monthly  amount  and/or  a  downpayment 
amount  as  terms  for  financing  the 
purchase  of  the  advertised  vehicles,  but 
fail  to  disclose  the  following  items  of 
information  required  by  Regulation  Z: 
the  annual  percentage  rate  and  the  terms 
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of  repayment.  In  addition,  the 
complaints  against  all  respondents 
allege  that  their  credit  ads  do  not 
properly  state  the  finance  charge  as  the 
aimual  percentage  rate,  as  required  by 
Regulation  Z. 

n.  Proposed  Orders 

The  proposed  orders  prohibit 
respondents  from  disseminating 
advertisements  that  state  the  amount  of 
any  payment  due  at  inception 
(excluding  the  monthly  payment 
amount)  or  the  fact  that  any  or  no 
inception  payment  is  due  without  also 
disclosing  with  "equal  prominence"  the 
total  amount  a  consumer  must  pay  at 
lease  signing  or  deliver)'.  This 
requirement  parallels  an  identical 
requirement  fotmd  in  Regulation  M. 

'The  proposed  orders  also  prohibit 
respondents  from  disseminating 
advertisements  that  state  the  amount  of 
any  payment  or  that  any  or  no  initial 
pa)'ment  is  required  at  lease  signing  or 
delivery,  if  delivery  occurs  after 
consununation.  without  disclosing 
clearly  and  conspicuously  all  of  the 
terms  required  by  Regulation  M.  as 
follows:  that  the  transaction  advertised 
is  a  lease;  the  total  amount  due  at  lease 
signing  or  delivery;  whether  or  not  a 
security  deposit  is  required;  the  number, 
amounts,  and  timing  of  scheduled 
payments;  and  that  an  e.xtra  charge  may 
be  imposed  at  the  end  of  the  lease  term 
in  a  lease  in  which  the  liability  of  the 
consumer  at  the  end  of  the  lease  term  is 
based  on  the  anticipated  residual  value 
of  the  vehicle.  This  requirement  is 
intended  to  enjoin  the  respondents  from 
deceptively  advertising  only  the  most 
attractive  portions  of  its  lease  offers  by 
requiring  clear  and  conspicuous 
disclosure  of  the  information  necessar>' 
for  consumers  to  make  informed 
decisions  about  advertised  lease  offers. 
This  paragraph  parallels  the  advertising 
disclosure  requirements  frt>m  the  CLA 
and  Regulation  M.  The  proposed  orders 
also  prohibit  respondents  from  violating 
the  CLA  and  Regulation  M. 

In  addition,  the  proposed  order  for 
Dunphy  prohibits  Dunphy  &t)m 
misrepresenting  the  costs  of  leasing, 
including  the  total  due  at  lease 
inception.  The  proposed  orders  for 
respondents  Dunphy  and  Northeast 
prohibit  these  respondents  from 
misrepresenting  that  advertised  terms 
apply  to  a  cash  or  credit  offer,  when,  in 
fact,  the  terms  apply  to  an  offer  to  lease 
the  advertised  vehicle.  The  proposed 
order  for  Northeast  also  prohibits 
Northeast  from  misrepresenting  the 
availability  of  any  advertised  offer. 

With  respect  to  credit  advertisements, 
the  proposed  orders  prohibit 
respondents  from  stating  the  amount  or 


percentage  of  any  downpayment,  the 
number  of  payments  or  period  of 
repayment,  the  amount  of  any  payment, 
or  the  amount  of  any  finance  charge, 
without  disclosing  clearly  and 
conspicuously  all  of  the  terms  required 
by  Regulation  Z.  as  follows:  the  amount 
or  percentage  of  the  downpayment;  the 
terms  of  repayment;  and  the  correct 
annual  percentage  rate,  using  that  term 
or  the  abbreviation  "APR."  If  the  annual 
percentage  rate  may  be  increased  after 
consunmiation  of  the  credit  transaction, 
that  fact  must  also  be  disclosed. 

The  proposed  orders  also  prohibit 
respondents  from  stating  a  rate  of 
finance  charge  without  stating  the  rate 
as  an  "annual  percentage  rate  "  or 
'APR.'  The  proposed  orders  also 
prohibit  all  respondents  from  violating 
die  TILA  or  Regulation  Z. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders,  and  it  is  not  intended- 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary'- 

IFR  Dor.  99-31795  Filed  12-1-99;  8:45  am] 
BILUNG  CODE  8T90-01-M 


FEDERAL  TRADE  COMMISSION 

Extension  of  Time  For  Submitting 
Views  Regarding  Draft  Antitrust 
Guidelines  For  Collaborations  Among 
Competitors 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 

summary:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
is  extending  the  period  for  submission 
of  views  regarding  the  Antitrust 
Guidelines  for  Collaborations  Among 
Competitors,  issued  in  draft  by  the  FTC 
and  the  U.S.  Department  of  Justice  ("the 
Agencies").  See  64  FR  54483  (1999). 
The  Agencies  issued  the  Guidelines  in 
draft  form  to  provide  an  opportunity  for 
submission  of  advice  and  suggestions 
from  businesses,  consimiers.  and 
antitrust  practitioners  that  wUI  assist  in 
ensuring  that  the  Guidelines  achieve 
their  goals.  In  order  to  allow  additional 
time  for  preparation  of  views,  the 
Commission  has  extended  the  period  for 
filing  submissions  through  Februar\'  4, 
1000. 

DATES:  Views  should  be  submitted  as 
specified  below  by  February  4.  2000. 
ADDRESSES:  To  facilities  efficient 
review,  all  \'iews  should  be  submitted  in 
written  and  electronic  form.  Six  hard 


copies  of  each  submission  should  be 
addressed  to  Donald  S.  Clark,  Office  of 
the  Secretary.  Federal  Trade 
Commission.  600  Pennsylvania  Avenue, 
NW..  Washington.  DC  20580. 
Submissions  should  be  captioned  "Draft 
Antitrust  Guidelines  for  Collaborations 
Among  Competitors — Submission  of 
Views."  Electronic  submissions  may  be 
made  in  one  of  two  days.  They  may  be 
filed  on  a  3'/^  inch  computer  disk,  with 
a  label  on  the  disk  stating  the  name  of 
the  submitter  and  the  name  and  version 
of  the  word  processing  program  used  to 
create  the  document.  (Programs  based 
on  DOS  or  Windows  are  preferred.  Files 
from  other  operating  systems  should  be 
submitted  in  ASCII  text  format). 
.Mtemative.  electronic  submissions  may 
be  sent  by  electronic  mail  to 
/ven/ure@/tc.^i'. 

FOR  FURTHER  INF0RHAT10N  CONTACT: 
Policy  Planning  staff  at  (202)  326-3712. 

By  direction  of  the  Commission. 
Donald  S.  Oark, 
Secretary. 
IFR  Ooc.  g»-3]794  Filed  12-7-89: 8:45  ami 

aaUJNO  CODE  (TW-OI-d 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[SO-Day-OO-12] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  tile 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  informati'on 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
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technology.  Send  comments  to  Seleda 
Peiryman.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

1.  Proposed  Projects 

Survey  of  Laboratory  Practices  for 
Mycobacterium  tuberculosis  Drug 
Susceptibility  Testing  in  the  U.S. — 
New — As  part  of  the  continuing  effort  to 
support  public  health  objectives  of 
treatment,  disease  prevention  and 
surveillance  programs,  the  Public 
Health  Practice  Program  Office 
(PHPPO).  Division  of  laboratory 
Systems  seeks  to  collect  information 
from  both  public  health  and  private 
sector  laboratories  performing  drug 
susceptibility  testing  on  Mycobacterium 
tuberculosis.  Tuberculosis  is  a 
continuing  public  health  problem  in  the 
United  States  despite  declining  case 


rates.  Although  public  health  efforts 
have  brought  multi  drug  resistant 
tuberculosis  (MDRTB)  under  control, 
these  MDRTB  and  other  drug  resistant 
isolates  will  continue  to  challenge 
laboratory  support  for  TB  control 
because  of  higher  prevalence  rates  and 
potential  for  transmission  in  some 
segments  of  the  U.S.  population.  To 
control  this  health  problem,  it  is 
imperative  that  cases  of  tuberculosis  are 
identified  and  placed  on  effective 
chemotherapy  as  quickly  as  possible. 
Information  collected  in  the  survey  will 
be  on  test  methods,  drug  concentrations, 
quality  assurance,  quality  control  and 
reporting  practices.  The  survey  will  also 
collect  information  regarding  the  type  of 
laboratories  where  testing  is  performed, 
the  numlwr  of  tests  performed,  testing 
for  primary  or  secondary  anti- 
tuberculosis drugs  and  turnaround  time 
for  reporting  susceptibility  test  results  to 


the  clinician  and  public  health 
programs.  This  survey  will  provide  CDC 
with  information  to  facilitate  standard 
use  of  drugs  and  concentrations  tested, 
interpretation  of  test  results,  and 
laboratory  reports  so  that  the 
information  for  the  clinician  is 
consistent  regardless  of  the  laboratory 
performing  testing.  This  25-question 
survey  wiU  be  mailed  to  200 
laboratories  which  are  directly  involved 
in  Mycobacterium  tuberculosis 
susceptibility  drug  testing.  The  amount 
of  time  required  for  completion  of  the 
siuTrey  will  be  30-45  minutes  for  each 
respondent.  The  only  cost  to  the 
respondent  is  the  time  involved  in 
completion  of  the  survey.  Results  of  the 
survey  will  be  published  in  a  peer- 
reviewed  journal  and  shared  at  national 
meetings  to  encourage  the  adoption  of 
standard  practices.  There  is  no  cost  to 
the  respondent. 


No.  of  respohdents 


200  . 


Dated:  December  1.  1999. 
Nancy  Cbul, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  99-31741  Filed  12-7-99;  S:4S  ami 
aiLUNO  cooe  4i«>-i*-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  D«y-00-101 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
RecommendatkHis 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  die 
Paperwork  reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

1.  Proposed  Project 

Evaluation  of  the  diffusion  of  HTV  and 
tobacco-use  prevention  education 
programs  from  national  training  to  the 
community  level — NEW — The  National 
center  for  Chronic  Disease  Prevention 
and  Health  Promotion  seeks  OMB 
approval  for  an  evaluation  of  the 
diffusion  of  CDC  identified  effective 
education  programs  from  national 
training  to  the  community  level  to  be 
conducted  from  2000  to  2002.  The 
project  aims  to  enhance  the  adoption 
and  implementation  of  effective  HIV 
and  tobacco-use  prevention  programs. 
As  such,  it  is  directly  related  to  the  CDC 
FY  2000  performance  plan  to  reduce 
smoking  among  young  people  50%  by 
2003,  and  to  reduce  the  incidence  of 
HIV/ AIDS  through  the  dissemination  of 
HIV  prevention  education  programs. 
CDC  will  study  the  diffusion  of  three 


prevention  programs  (2  HIV:  1  tobacco). 
Half  of  the  participants  attending  the 
training  will  be  randomly  selected,  by 
state,  to  receive  additional  technical 
assistance  and  diffiision  action 
planning.  This  evaluation  will  follow 
two  cohorts  of  respondents:  Cohort  A 
(Master  Trainers  and  Coalition  Leaders) 
includes  education  and  public  health 
agency  administrators,  health  education 
trainers,  and  community  organization 
and  community  media  leaders  who 
attended  the  national  training  and  who 
will  diffuse  the  program  in  their  states 
and  communities:  Cohort  B  (Local 
Health  Educators  and  Coalition 
Members)  includes  local  administrators, 
teachers,  and  health  educators  in  local 
health  departments,  schools,  media 
groups,  and  community  organizations, 
who  attended  a  training  provided  by  a 
Master  Trainer/Coalition  Leader.  Cohort 
A  will  complete  two  30-minute  surveys 
at  6  months  and  12  months  post-training 
and  also  participate  in  one  90-ininute 
focus  group  conducted  by  phone. 
Cohort  B  will  receive  one  45-tninute 
survey  six  months  after  they  have 
received  training. 

We  assume  that  each  Cohort  A 
participant  will,  in  turn,  train  30  local 
health  educators  or  coalition  members 
(Cohort  B).  The  total  estimated  cost  to 
respondents  is  S54,848  assuming  an 
average  wage  of  S22.96  and  $22.58  for 
cohorts  A  and  B  respectively. 
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Respondents 

Nuoilwr  o(  re- 
spondents 

Number  ol  re- 
sponses per 

respondent 

sponse 

Total  burden 

hours 

Cohort  A: 

HIV „ 

Tobacco  ..._ _ 

Cohort  B: 

HIV  

57 
40 

1710 
1200 

3 

3 

1 
1 

0.83 
0.63 

0.75 
0.75 

142.49 
99  99 

1282.50 
900.00 

TOTAL „ 

3007 

2424.03 

Deled:  December  1.  1999. 
Nancy  Cheal. 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation.  Centers  for  Disease 
Control  and  Prevention  (CDC). 
IFR  Doc.  99-31 742  Filed  12-7-99;  8:45  ami 
BILUNQ  COOE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  And 
Prevention 

160Day-00-11J 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  tile 
Paperwork  Reduction  Act  of  1995.  Ibe 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportuinity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Penyman.  CDC  Assistant  Reports 


Clearance  Officer,  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

1.  Proposed  Projects 

Survey  of  Laboratory  Practices  for 
Nucleic  Acid  Amplification  Tests  for 
Mycobacterium  tuberculosis  (M.tb 
NAA) — New — As  part  of  the  continuing 
effort  to  support  public  health  objectives 
of  treatment,  disease  prevention  and 
surveillance  programs,  the  Public 
Health  Practice  Program  Office 
(PHPPOl,  Division  of  Laboratory 
Systems  seeks  to  collect  information 
from  both  public  health  and  private 
sector  laboratories  performing  nucleic 
acid  amplification  tests  for 
Mycobacterium  tuberculosis. 
Mycobacterium  tuberculosis  (TB) 
infection  has  reemerged  as  a  significant 
public  health  concern  in  the  United 
States.  Since  TB  is  easily  transmitted, 
early  detection  of  infection  is  imperative 
for  control  and  prevention.  CDC 
guidelines  have  advocated  the  use  of  the 
acid-fast  bacilli  smear  (AFB).  followed 
by  culture,  to  confirm  a  diagnosis  of 
tuberculosis.  However,  research  and 
development  have  led  to  the  design  and 
marketing  of  nucleic  acid  amplification- 
based  methods  for  the  rapid  detection  of 
Mycobacterium  tuberculosis  (M.tb) 
directly  from  clinical  sputum 
specimens.  Since  the  FDA  approval  of 
two  commercial  M.tb  NAA.  CIIC  has 
become  keeidy  interested  in  the  analytic 
accuracy  and  clinical  utility  of  these 
tests,  especially  from  the  standpoint  of 
early  detection  and  control  of 
tuberculosis. 

Literature  reports  indicate  variability 
Hi  sensitivities,  specificities,  and 
predictive  values  for  M.tb  NAA, 
depending  on  the  experimental  design, 
the  population  being  studied,  and  the 
test  methodology.  Overall,  both 
sensitivity  and  specificity  are  reported 


to  be  relatively  high  compared  with 
AFB  smear  and  culture  results. 
However,  there  are  several  important 
potential  sources  of  error  including 
contamination  problems  inherent  to 
nucleic  acid  technology,  cross- 
contamination  with  other  mycobacteria, 
sub-optimal  laborator>'  practices,  and 
unknown  factors.  The  use  of  M.tb  NAA 
tests  for  rapidly  diagnosis  may  be  useful 
for  controlling  TB,  particularly  in  high 
prevalence  populations.  However,  the 
clinical  utility  and  efficacy  of  M.tb  NAA 
tests  remains  in  question.  Because  of  the 
uncertainty'  surrounding  the  anal\'tical 
accuracy  and  clinical  validitv'  of  the 
tests,  the  potential  sources  of  error,  and 
the  subsequent  potential  expense  of 
incorrect  treatment. 

The  goal  of  the  proposed  project  is  to 
collect  laboratop,'  practice  data,  in 
conjunction  with  performance  data, 
through  a  sur\'ey  administered  to 
current  participants  in  the  CDC's  M.tb 
NAA  Performance  Evaluation  Program, 
to  determine  if  laboratory  practices  are 
associated  with  the  risk  of  errors  in 
these  tests.  Information  collected  in  the 
survey  will  be  ontest  methods,  quality 
assurance,  quality  control  and  reporting 
practices,  and  test  utilization.  The 
survey  will  also  collect  demographic 
information  regarding  the  types  of 
laboratories  where  testing  is  performed. 
CDC  will  use  this  data  as  a  primary 
source  of  critical  information  to  develop 
laborator>'  guidelines  and 
reconunendaUons  for  performance  and 
utilization  of  M.tb  NAA  tests.  The  only 
cost  to  the  participants  will  be  the  time 
rtKjuired  to  complete  the  survey,  i.e., 
approximately  30  minutes  each.  The 
benefit  of  this  data  and  the  subsequent 
recommendations  to  public  health  will 
be  the  utilization  of  enhanced  testing 
practices  in  the  control  and  elimination 
of  M.  tuberculosis  infection  in  the 
United  States.  There  is  no  cost  to  the 
respondent. 
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No.  Of  respondents 

No.  of  re- 
sponses per 
respondent 

Hrs/response 

Response 
burden 

100 

30 

30«0 

SO 

Dated:  December  1.  1999. 
Nancy  Cheal. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  99-317-13  Filed  12-7-99;  8:45  ami 
aaAJNQ  CODE  41S>-1t-P 


D€PARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centafs  tor  Dlsoaie  Control  And 
Prevention 

[60Oay-0O-09] 

Proposed  Data  Collectkxis  Sulxnltted 
tor  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506  (c)(2)(A)  of  the 
Paperwork  reduction  Act  of  1995.  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24.  AdanU.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

1.  Proposed  Proiects 

National  Surveillance  System  for 
Hospital  Healdi  Care  Workers  (NaSH)— 
Reinstatement — National  Center  for 
Infectious  Diseases  (NCID) — has 
developed  a  surveillance  system  called 
the  National  Surveillance  System  for 


Hospital  Health  Care  Workers  (NaSH) 
that  focuses  on  surveillance  of 
exposures  and  infections  among 
hospital-based  health  care  workers 
(HCWs).  NaSH  (OMB  092(M)417) 
includes  standardized  methodology  for 
various  occupational  health  issues.  It  is 
a  collaborative  effort  of  the  Hospital 
Infections  Program.  National  Center  for 
Infectious  Diseases  (NCIO):  the  Hepatitis 
Branch,  Division  of  Viral  and  Rickettsial 
Diseases,  NCID;  the  Division  of 
Tuberculosis  (TB)  Elimination,  Nadonal 
Center  for  HIV,  STD,  and  TB  Prevention; 
the  National  Immunization  Program 
(NIP),  and  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH). 

NaSH  consists  of  modules  for 
collection  of  data  about  various 
occupational  issues.  Baseline 
information  about  each  HCW  such  as 
demographics,  immune-status  for 
vaccine-preventable  diseases,  and  TB 
status  is  collected  when  the  HCW  is 
enrolled  in  the  system.  Results  of 
routine  tuberculin  skin  test  (TST)  are 
collected  and  entered  in  the  system 
every  time  a  TST  is  placed  and  read; 
foliow-up  information  is  collected  for 
HCWs  with  a  posiUve  TST.  When  an 
HCW  is  exposed  to  blood/bloodbome 
pathogen,  to  a  vaccine-preventable 
disease  (VPD),  or  to  an  infectious  TB 
patient/HCW,  epidemiologic  data  are 
collected  about  the  exposure.  For  HCWs 
exposed  to  a  bloodbome  pathogen  (i.e., 
HIV,  HCV,  or  HBC)  and  for  susceptible 
HCWs  exposed  to  VPDs.  additional  data 
are  collected  during  foUow-up  visits. 
Once  a  year,  hospitals  complete  a 
survey  to  provide  denominator  data  and 
every  2-5  years,  the  hospitals  perform  a 
survey  to  assess  the  level  of 
underreporting  of  needlesticks  (HCW 
Survey).  Optionally,  hospitals  may 
collect  information  about  HCW 
noninfectious  occupational  injuries 
such  as  acute  musculoskeletal  injuries. 
Data  are  entered  into  the  software  and  ^ 
transmitted  on  diskette  to  CDC.  No 
HCW  identifiers  are  sent  to  CDC.  This 
system  is  protected  by  the  Assurance  of 
Confidentiality  (308d). 

Data  collected  in  NaSH  will  assist 
hospitals,  HCWs,  health  care 
organizations,  and  public  health 
agencies.  This  system  will  allow  CDC  to 
monitor  national  trends,  to  identify 
newly  emerging  hazards  for  HCWs,  to 


assess  the  risk  of  occupational  infection, 
and  to  evaluate  preventive  measures, 
including  engineering  controls,  work 
practices,  protective  equipment,  and 
postexposure  prophylaxis  to  prevent 
occupationally  acquired  infections. 
Hospitals  that  volunteer  to  participate  in 
this  system  benefit  by  receiving 
technical  support  and  standardized 
methodologies,  including  software,  for 
conducting  surveillance  activities  on 
occupational  health. 

This  system  was  developed  and 
piloted  in  large  teaching  hospitals  (RFP- 
20O-94-O834(P)  and  RFP-20a-96- 
0524(P)).  The  first  pilot  included  four 
hospitals  and  the  second,  five.  After  the 
refinement  pilot  in  an  additional  13 
hospitals  (PA-786  and  interagency 
agreements),  participation  in  NaSH 
became  voluntary.  The  system  is  being 
made  available  to  all  acute-care 
hospitals  in  the  United  States  wishing  to 
participate  voluntarily  in  the  project. 
We  anticipate  no  more  than  100 
hospitals  participating  by  the  end  of 
fiscal  2000  and  potentially  150  by  fiscal 
2002.  To  participate  in  NaSH,  hospitals 
are  required  to  provide  information  on 
all  exposures  to  infectious  agents, 
baseline  information  on  the  exposed 
HCWs,  as  well  as  the  underreporting 
and  hospital  surveys. 

A  new  component  of  NaSH  will  be  a 
web-based  surveillance  for  occupational 
exposures  to  blood  that  can  be  used  by 
any  health  care  facility  and  will  meet 
OSHA  requirements  and  needs 
mandated  by  national  and  state 
legislation.  Referred  to  as  "NaSH  Lite", 
this  module  is  an  abbreviated  version  of 
the  bloodbome  pathogen  exposure 
module.  Data  collected  through  NaSH 
Lite  will  help  create  a  national  database 
for  benchmarking  and  for  tracking 
.trends  in  sharps-injuries  as  well  as  help 
health  care  facilities  to  record  and 
prevent  exposures.  This  module  will  be 
developed  with  OSHA  input  and  in 
conjunction  with  state  health 
departments.  In  addition,  data  collected 
through  NaSH  Lite  will  assist  health 
care  facilities  to  select,  implement,  and 
evaluate  strategies  (including  safety 
devices)  to  prevent  percutaneous 
exposures. 
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Form 


No.  of 
respondents 

(hospitals) 


No.  ot  Avg.  burderV 

responses/  response 

Respondent    1        (in  hrs.) 


Total 
(in  hfs.) 


Baseline  Information  

TST. 

TST  Result  

Positive  TST  

Exposure  to  Bkxxj. 

Exposure  

Exposure  (NaSH  Lite/abbreviated/lonn) . 
Exposure  to  VPD. 

Summary „ 

HCW   

Exposure  to  TB 

Noninfectious  Injury  „ 

HCW  Survey  . 

Hospital  Sun«y 


TOTAL 


150 

SO 
50 

150 
1,000 

ISO 
ISO 
1S0 
60 
7S 
ISO 


1.000 

1.000 
100 

125 
10 

3 

10 

3 

1.000 

soo 

1 


1WB0 
10«0 

2S«0 
10«0 

20«0 
2060 
3060 
1W60 
10/60 
2 


50.000 

8.333 
833 

7.813 
66 

150 
SOO 
225 
10.000 
6.250 
300 


86.720 


Dated:  December  1. 1999. 

A  different  number  of  hospitals  will 
be  completing  each  of  the  separate 
forms  listed  above.  The  number  of 
respondents  is  the  number  of  hospitals. 
The  number  of  responses  per 
respondent  varies  with  the  form. 

1  he  maximum  total  burden  hours 
may  reach  86.720.  (The  total  estimated 
maximum  cost  to  respondents  may  be 
$1,300,800  [SIS  an  hour  for  hospital 
personnel  who  vriU  collect/input  the 
data].) 

Since  all  of  the  data  collection 
activities  except  the  HCW  survey, 
outlined  in  the  modules  are  currently 
routinely  done  by  infection  control 
practitioners  and  employee  health, 
personnel  health,  and/or  occupational 
medicine  personnel  in  hospitals  with 
existing  well  established  surveillance 
programs,  the  only  additional  burden 
for  some  hospitals  participating  in  the 
NaSH  system  is  the  time  needed  for  data 
entry  and  transmission  of  data  to  CDC. 
Thus,  the  real  burden  hours  and  burden 
cost  could  be  significanUy  less.  The 
only  activity  that  may  not  be  routinely 
performed  by  the  hospitals  is  the  survey 
to  assess  underreporting  of  needlesticks 
(HCW  survey). 
Nancy  Qwal. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  99-31744  Filed  12-7-99;  8:45  ami 
BHUNO  cooe  4IS»-t»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

[30OAY-06-O0] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CIIC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Proiect 

National  Disease  Surveillance 
Program — I.  Case  Reports  (0920-0009) — 
Reinstatement — ^The  National  Center  for 
Infectious  Disease  (NCID) — Formal 
surveillance  of  19  separate  reportable 
diseases  has  been  ongoing  to  meet  the 
public  demand  and  scientific  interest 
tor  accurate,  consistent,  epidemiologic 
data.  These  ongoing  diseases  include; 
bacterial  meningitis,  dengue,  kawasaki 


syndrome,  legionellosis,  Hansen's 
Disease,  lyme  disease,  malaria, 
pertussis,  plague,  poliomyelitis, 
psittacosis,  Reye  Syndrome,  Tetanus, 
Tick-borne  Rickettsial  Disease,  Toxic 
Shock  Syndrome,  toxocariasis, 
trichinosis,  typhoid  fever,  and  viral 
hepatitis.  Case  report  forms  enable  CDC 
to  collect  demographic,  clinical,  and 
laboratory  characteristics  of  cases  of 
these  diseases.  This  information  is  used 
to  direct  epidemiologic  investigations, 
to  identify  and  monitor  trends  in 
reemerging  infectious  diseases  or 
emerging  modes  of  transmission,  to 
search  for  possible  causes  or  sourt;es  of 
the  diseases,  and  to  develop  guidelines 
for  the  prevention  of  treatment.  It  is  also 
used  to  recommend  target  areas  in  most 
need  of  vaccinations  for  certain  diseases 
and  to  determine  development  of  drug 
resistance. 

Because  of  the  distinct  nature  of  each 
of  the  diseases,  the  number  of  i:;ases 
reported  annually  is  different  for  each. 
The  total  annual  burden  hours  are 
27,075. 


Respondents 

No.o« 

No.  of 
responses/ 

Average 
burden/ 

respondenis 

respondent     |       ^^^ 

Health  Care  Workers 

125,214 

1 

30«0 
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L),ii,-d  IJ.i.'mber  1.  1999. 
-N'ancy  Cheal. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  99-31745  Filed  12-7-99:  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Fainilies 

Federal  Allotinents  to  States  for  Social 
Services  Expenditures,  Pursuant  to 
Title  XX.  Bloci(  Grants  to  States  for 
Social  Services;  Promulgation  for 
Fiscal  Year  2001 

AGENCY:  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Notification  of  allocation  of  title 
XX — social  services  block  grant 
allotments  for  Fiscal  Year  2001 . 

summary:  The  allotments  to  States  for 
Fiscal  Year  2001  are  based  upon  the 
authorization  set  forth  in  section  2003(c) 
of  the  Act  anda  are  contingent  upon 
Congressional  appropriations  for  the 
fiscal  year.  If  Congress  enacts  and  the 
President  approves  an  amount  different 
from  the  authorization,  the  allotments 
will  be  adjusted  proportionately.  The 
individual  allotments  will  be  available 
December  15, 1999  on  the  ACF 
homepage  on  the  internet: 
http://www.acf.dhhs.gov/programs/ocs/ 
ssbg. 

Future  notification  of  allotments  for 
SSBG  will  no  longer  be  published  in  the 
Federal  Register,  but  will  be  available 
on  the  internet  address  given  above  by 
December  1st  of  each  succeeding  year. 
FOB  FUFTTHEB  INFOflMATKX  CONTACT: 
.Margaret  Washnitzer.  (202)  401-2333. 
SUPPLEMENTARY  INF0R«UT10N:  The 
allotments  For  Fiscal  Year  2001  are 
based  upon  the  Bureau  of  Census 
population  statistics  contained  in  its 
report  "Estimates  of  the  Population  of 
States.  Annual  Time  Series,  July  1, 1990 
to  July  1, 1998"  (Press  Release  CB98- 
242,  December  31,  1998).  and  "1990 
Census  of  Population  and  Housing" 
(CPH-6-AS  and  CPH-6-CNMI) 
published  April  1992,  which  are  the 
most  recent  data  available  &t>m  the 


Department  of  Commerce  at  this  time  as 
to  the  population  of  each  State  and  each 
Territory. 

EFFECTIVE  DATE:  The  allotments  shall  be 
effective  October  1,  2000. 
Dated:  December  1.  1999. 

Dould  Sykes, 

Director.  Office  of  Community  Services. 

[FR  Doc  99-31820  Filed  12-7-99;  8:45  ami 

BtUJNG  CODE  41W-01-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docliet  Nos.  99K^1S21,  99M-1980,  99M- 
1696,  99M-1981.  99l*-2028.  99M-1520, 
99M-1982.  99M-0150,  99M-025S.  99M-2016, 
99M-2015.  99M-0871.  99M-0870.  99M-1bSlj 

Medical  Devices;  Availability  of  Safety 
and  EtfsctWeness  Summaries  for  PMA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  premarket  application  (PMA) 
approvals.  This  list  is  intended  to 
inform  the  public  of  the  availability  of 
safety  and  effectiveness  summaries  of 
approved  PMA's  through  the  Internet 
and  the  agency's  Dockets  Management 
Branch. 

ADDRESSES:  Summaries  of  safety  and 
effectiveness  are  available  on  the 
Internet  at  http://www.fda.gov/cdrh/ 
pmapage.html.  Copies  of  summaries  of 
safety  and  effectiveness  are  also 
available  by  submitting  a  written 
request  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Please  cite 
the  appropriate  docket  number  as  listed 
in  Table  1  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document 
when  submitting  a  written  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  M.  Poneleit.  Center  for  Devices 
and  Radiological  Health  (HFZ-402), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-2186. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  30, 1998  (63 
FR  4571),  FDA  published  a  final  rule  to 


revise  S§  814.44(d)  and  814.45(d)  (21 
CFR  814.44(d)  and  814.45(d))  to 
discontinue  publication  of  individual 
PMA  approvals  and  denials  in  the 
Federal  Register.  Revised  §§  814.44(d) 
and  814.45(d)  slate  that  FDA  vrill  notify 
the  pubjic  of  PMA  approvals  and 
denials  by  posting  them  on  FDA's  home 
page  on  the  Internet  at  http:// 
www.fda.gov;  by  placing  the  summaries 
of  safety  and  effectiveness  on  the 
Internet  and  in  FDA's  Dockets 
Management  Branch;  and  by  publishing 
in  the  Federal  Register  after  each 
quarter  a  list  of  available  safety  and 
effectiveness  summaries  of  approved 
PMA's  and  denials  announced  in  that 
quarter. 

FDA  believes  that  this  procedure 
expedites  public  notification  of  these 
actions  because  announcements  can  be 
placed  on  the  Internet  more  quickly 
than  they  can  be  published  in  the 
Federal  Register,  and  FDA  believes  that 
the  Internet  is  accessible  to  more  people 
than  the  Federal  Register. 

In  accordance  with  section  515(dH3) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360e{d)(3)), 
notification  of  an  order  approving, 
denying,  or  withdrawing  approval  of  a 
PMA  will  continue  to  include  a  notice 
of  opportimity  to  request  review  of  the 
order  under  section  515(g)  of  the  act. 
The  30-day  period  for  requesting 
reconsideration  of  an  FDA  action  under 
§  10.33(b)  (21  CFR  10.33(b))  for  noUces 
announcing  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet.  Section  10.33(b)  provides  that 
FDA  may,  for  good  cause,  extend  this 
30-day  period.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
PMA  may  be  sought  only  by  the 
applicant;  in  these  cases,  the  30-day 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  writing  of  its 
decision. 

The  following  is  a  list  of  approved 
PMA's  for  which  summaries  of  safety 
and  effectiveness  were  placed  on  the 
Internet  in  accordance  with  the 
procedure  explained  previously  horn 
April  1,  1999,  through  June  30,  1999. 
There  were  no  denial  actions  during  this 
period.  The  hst  provides  the 
manu&cturer's  name,  the  generic  name 
or  the  trade  name,  and  the  approval 
date. 
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Table  1,— List  of  Safety  and  Effectiveness  Summaries  for  Approved  PMA's  Made  Available  April  1. 1999, 

THROUGH  June  30,  1999 


PMA  Number/Docket  No. 


Applicant 


Trade  Name 


Approval  Date 


P870072(S5)/99M-1 521 
P970061/99M-1980 

P980001/99M-1696 

P970024/99M-1981 

P980009/99M-2028 

P92001 4(S7)/99M-1 520 

P960006/99M-1982 

H98000S/99M-0150 

H980008/99M-0255 

P980003«9M-2016 

P980037/99M-2015 

P850020(S1 1  )/99M-0871 
P920023(S7)/99M-OB70 

P960016^M-1851 


Ttioralec  Laboratories 

Corp. 
Boston  Screntlfic- 

SCIMEO 

Boston  ScientHic  Corp. 
AngeionCorp. 

Boston  Scientific  Corp. 

Thermo  Cardiosystems. 

Inc. 
Guidant  Corp. 

NeuroControl  Corp. 

NeuroControl  Corp. 

Cardiac  Pathways  Corp 

Possis  Medical,  Inc. 

Cypress  Bioscience,  Inc 
American  Medical  Sys- 
tems, Inc. 
Daig  Corp. 


Thoratec^  Ventncular 
Assist  Device 

SCIMED  Radius  Coro- 
nary Stent  with  Deliv- 
ery System 

NIR  ON™  Ranger™ 
Premounted  Stent 
System 
I  Defibrillator  (ICD)  Sys- 
tem and  the 
Angeflox''^ 
Delibhilalion  Lead 
System 

Magic  Watlstent 
Endoprothesis 

HeartmateS  VE  LVAS 

Sweet  Tip®  Rx  Steroid 
Eluting  Lead 

VOCARES  Bladder  Sys- 
tem 

VOCARE*  Bladder  Sys- 
tem 

Chilll«  Cooled  RF  Abla- 
tion System 

Angto}et  Rheolylic 
Thrombectomy  LF140 

Prosorba"^  Column 

Urolume  Endoprosthesis 

Radio  Frequency-Pow- 
ered Cardiac  Catheter 
Ablaticxi  System 


May  21,  1998 
July  16,  1996 

August  11.  1996 

August  19.  1996 

September  29.  1998 

September  29,  1996 

October  2, 1998 

December  28.  1998 

Febnjary  19.  1999 

February  2.  1999 

March  12,  1999 

March  15.  1999 
March  29.  1999 

May  4.  1999 


Dated:  November  24, 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

|FR  Doc.  99-31697  Filed  12-7-99;  8:45  ami 

BIUJNO  CODE  4160-(l1-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Oocket  Nos.  99M-0293.  99M-2168.  99M- 
2672.  99M-260S.  99M-2671,  99M-2338, 
99M-1167,  99M-1306,  99M-1073.  99M-2143. 
99M-2606.  99M-2169.  99M-2144.  99M-2748. 
99M-25S1.  and  99M-4134] 

Medical  Devices;  Availability  of  Safety 
and  Effectiveness  Summaries  for  PMA 

AGENCY;  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  premarket  application  (PMA) 
approvals.  This  list  is  intended  to 
inform  the  public  of  the  availability  of 
safety  and  effectiveness  summaries  of 
approved  PMA's  through  the  Internet 
and  the  agency's  Dockets  Management 
Branch. 


ADDRESSES:  Summaries  of  safety  and 
effectiveness  are  available  on  the 
Internet  at  http://www.fda.gov/cdrh/ 
pmapage.html.  Copies  of  summaries  of 
safety  and  effectiveness  are  also 
available  by  submitting  a  written 
request  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  Please  cite 
the  appropriate  docket  number  as  listed 
in  Table  1  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document 
when  submitting  a  written  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  M.  Poneleit.  Center  for  Devices 
and  Radiological  Health  (HFZ-402), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850. 
301-594-2186. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  30, 1998  (63 
FR  4571),  FDA  published  a  final  rule  to 
revise  §§  814.44(d)  and  814.45(d)  (21 
CFR  814.44(d)  and  814.45(d))  to 
discontinue  publication  of  individual 
PMA  approvals  and  denials  in  the 
Federal  Register.  Revised  §§  814.44(d) 
and  814.45(d)  state  that  FDA  will  notify 
the  public  of  PMA  approvals  and 
denials  by  posting  them  on  FDA's  home 
page  on  the  Internet  at  http:// 
www.fda.gov;  by  placing  the  summaries 


of  safety  and  effectiveness  onthe 
Internet  and  in  FDA's  Dockets 
Management  Branch:  and  by  publishing 
in  the  Federal  Register  after  each 
quarter  a  list  of  available  safety  and 
effectiveness  summaries  of  approved 
PMA's  and  denials  annoimced  in  that 
quarter. 

FDA  believes  that  this  procedure 
expedites  public  notification  of  these 
actions  because  announcements  t:an  be 
placed  on  the  Internet  more  quickly 
than  they  can  be  publi.shed  in  the 
Federal  Register,  and  FDA  believes  that 
the  Internet  is  accessible  to  more  people 
than  the  Federal  Register. 

In  accordanc:e  with  section  515(d)(3) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360e(d)(3)), 
notification  of  an  order  approving, 
denying,  or  withdrawing  approval  of  a 
PMA  will  continue  to  include  a  notice 
of  opportunity  to  request  review  of  the 
order  under  section  515(g)  of  the  ars. 
The  30-day  period  for  requesting 
reconsideration  of  an  FDA  action  under 
§  10.33(b)  (21  CFR  10.33(b))  for  notices 
announinng  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet,  Section  10.33(b)  provides  that 
FDA  may.  for  good  cause,  extend  this 
30-day  perirxi.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
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PMA  may  be  sought  only  by  the 
applicant:  in  these  cases,  the  30-day 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  writing  of  its 
decision. 


The  following  is  a  list  of  approved 
PMA's  for  which  stunmaries  of  safety 
and  effectiveness  were  placed  on  the 
Internet  in  accordance  with  the 
procedure  explained  previously  from 
July  1, 1999.  through  September  30. 


1999.  There  were  no  denial  actions 
during  this  period.  The  list  provides  the 
manufacturer's  name,  the  product's 
generic  name  or  the  trade  name,  and  the 
approval  date. 


Table  1.—  Usr  of  Safety  and  Effectiveness  Summaries  for  Approved  PMA's  Made  Available  July  1, 1999, 

THROUGH  September  30. 1999 


PMA  NoTDocket  No. 


AppHcam 


Trade  Name 


Approval  Date 


P93001 6<S5)/99M-0293 


P97CI03a99M-2168 
P950015«9M-2672 


P980012/99M-260S 
P980035/99M-2671 


P970029/99M-2238 

P980031/99M-1167 

P970004(S4)/99M-1 306 

P970033/99M-1073 
P9e0046/99M-2143 
D970003/99M-2606 

P980022/99M-2169 

P9700ia«9M-2144 

P950021(S1V99M-2748 

P980052/99M-2SS1 

H9g0004/99M-4134 


BIEX.  Inc. 

PLC  Medical  SysteiTis.  Inc 


Baxter  Healthcare  Corp. 
MedtroTHC,  IrK. 


Eclipse     Surgical     Techmlogies. 

Inc. 
KecaVision,  Inc. 

Medtronic,  Ina 

TransScan  Medical,  Inc. 
Home  Access  Health  Cotp. 
QuidantCorp 

Miniined  Technologies,  Inc. 

AutoCyte.  Inc. 
Bayer  Corp 
TMJ  Concepts 

Nitinol  Medical  Technologies.  Inc. 


Visx  Excimer  Laser  System  Mod- 
els "B" 

SalEst™  System 

The  Heart  Ijser™  C02  Laser 
System  for  Transmyocardiai 
Revascularization 

Novacor*  LVAS 

Medtronic  Kappa™  700«00 
Series  Pulse  Generators  and 
Model  9953  Software 

TMR  Holmium  Laser  System 

ICRS  (Intrastromal  Corneal  Ring 

Segments) 
Medtronic    tnterstim    Contenerwe 

Control  System 
T-Scan2000 

Hepatitis  C  Checksw/Express 
Guktant         PULSAR™/PULSAR 

Max™ 
Continuous    Glucose    Monitoring 

System 
AutoCyte  Prep  System 
Bayer  Immune  l^^^  PSA  Assay 
TMJ  Concepts  Patient-Fmed  TMJ 

ReconstructkMi  Prostriests 
CardoSEAL     Septal     Occlusion 

System 


January  29,  1998 

April  29.  1998 
August  20,  1998 


September  29,  1998 
January  29,  1999 


Febmary  11,  1999 

April  9,  1999 

April  15, 1999 

April  16.  1999 
Apnl  28,  1999 
June  3,  t999 

June  15,  1999 

June  17,  1999 
June  25,  1999 
July  2,  1999 

Septemt)er8,  1999 


Dated:  November  24. 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Badiological  Health. 
IFR  Doc.  99-31699  Filed  12-7-99-,  8:45  ami 
BUMQ  COOC  4ia0-0t-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  aiKl  Drug  Administration 

(Docket  No.  990-4910] 

Draft  Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Rnal  Ragulatlona  Document  «3; 
Avallat>Mity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SLIMMARY:  The  Food  and  Drug 
.\tiministration  (FDA)  is  annoimcing  the 
availability  of  a  draft  guidance  entitled 
"Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Final  Regulations  Ooctmient  t3."  This 


draft  guidance  docimient  is  intended  to 
assist  fociUties  and  their  personnel  to 
implement  the  Mammography  Quality 
Standards  Act  of  1992  (the  MQSA). 
DATES:  Written  comments  concerning 
this  draft  guidance  must  be  received  by 
March  8.  2000. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5'  diskette  of  the 
draft  guidance  document  entitled 
"Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Final  Regulations  Document »  3"  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220}.  Center  for 
Devices  and  Radiological  Health,  F(x>d 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
ofBce  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMA'nON 
section  for  information  on  electronic 
access  to  the  draft  guidance. 

Submit  written  comments  concerning 
this  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Finder.  Center  for  Devices 
and  Radiological  Health  (HFZ-240), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-3332. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  MQSA  was  passed  on  October  27, 
1992,  to  establish  national  quality 
standards  for  mammography.  After 
October  1,  1994,  the  MQSA  required  all 
mammography  facilities,  except 
facilities  of  the  U.S.  Department  of 
Veterans  Affairs,  to  be  accredited  by  an 
approved  accreditation  body  and 
certified  by  the  Secretary  of  Health  and 
Hiunan  Services  (the  Secretary).  The 
authority  to  approve  accreditation 
bodies  and  to  certify  facilities  was 
delegated  to  FDA  by  the  Secretary  to 
FDA.  On  October  28, 1997,  FDA 
published  the  MQSA  final  regulations 
in  the  Federal  Register.  The  Bnal 
regulations  became  effective  April  28, 
1999,  and  replaced  the  interim 
regulations  (58  FR  67558  and  58  FR 
67565).  Development  of  this  draft 
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guidance  docimient  began  in  March 
1999. 

n.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  the  final  regulations  implementing 
the  MQSA.  The  draft  guidance  is  not 
final  nor  is  it  in  effect  at  this  time.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  guidance  docimient  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

m.  Electronic  Access 

In  order  to  receive  "Compliance 
Guidance:  The  Mammography  Quality 
Standards  Act  Final  Regulations 
Document  #3"  via  your  fax  machine. 
call  the  CDRH  Facts-On-Demand  (FOD) 
system  at  800-899-0381  or  301-827- 
01 1 1  from  a  touch-tone  telephone.  At 
the  first  voice  prompt  press  1  to  access 
DSMA  Facts,  at  second  voice  prompt 
press  2,  and  then  enter  the  document 
nimiber  (1496)  followed  by  the  pound 
sign  (*).  Then  follow  the  remaining 
voice  prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  Home  Page  includes 
"Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Final  Regulations  Document  #  3. " 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  "Mammography  Matters," 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh. 
"Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Final  Regulations  Docimient  #  3"  vrill  be 
available  at  http://www.fda.gov/cdrh/ 
mammography . 


IV.  Conunniti 

Interested  persons  may.  on  or  before 
March  8.  2000.  submit  (o  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  24.  1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health . 
IFR  Doc.  99-31777  Filed  12-7-99:  8:45  am) 
BOUNG  COOE  4ie>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  990-4809) 

Draft  Guidance  for  Industry  on 
Applications  Covered  by  Section 
505(bH2);  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Applications  Covered 
by  Section  505(b)(2)."  A  section 
505(b)(2)  apphcation  is  a  new  drug 
application  (NDA)  for  which  one  or 
more  of  the  investigations  relied  upon 
by  the  apphcant  for  approval  were  not 
conducted  by  or  for  the  applicant  and 
for  whirji  the  applicant  has  not  obtained 
a  right  of  reference  or  use  from  the 
person  by  or  for  whom  the 
investigations  were  conducted.  This 
draft  guidance  also  provides 
information  on  procedures  for 
submitting  an  application  for  approval 
of  a  change  from  an  approved  diiig. 
DATES:  Written  comments  on  the  draft 
guidance  may  be  submitted  by  February 
7.  2000.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time, 

ADDRESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on 
the  Internet  at  http://www.fda.gov/cder/ 
guidance/index. htm.  Submit  written 
requests  for  single  copies  of  the  draft 
guidance  to  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 


Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Khyati  N.  Roberts.  Center  for  Drug 
Evaluation  and  Research  (HFD-6).  Food 
and  Drug  Administration.  56(X)  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
6779. 

SUPPLEMENTARY  MFORMATMN:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Applicatioiis  Covered  by  Section 
505(b)(2)."  Section  505  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C  355)  describes  three  t\pes  of 
NDA's:  (1 )  An  application  that  contains 
full  reports  of  investigations  of  safety 
and  effectiveness  (section  505(b)(1)  of 
the  act):  (2)  an  application  that  contains 
full  reports  of  investigations  of  safet\' 
and  effectiveness  but  where  at  least  one 
of  those  reports  required  for  approval 
was  not  conducted  by  or  for  the 
applicant  or  for  which  the  applicant  has 
not  obtained  a  right  of  reference  (section 
505(b)(2)  of  the  act);  or  (3)  an 
application  that  contains  information  to 
show  that  the  proposed  product  is 
identical  in  active  ingredient,  dosage 
form,  strength,  route  of  administration, 
labeling,  qualit>',  performance 
characteristics,  and  intended  use, 
among  other  things,  as  a  previously 
approved  product  (section  505(j)  of  the 
act). 

Section  505(b)(2)  of  the  act  was  added 
to  the  act  by  the  Drug  Price  Competition 
and  Patent  Term  Restoration  Act  of  1984 
(Hatch-Waxman  amendments).  It 
explicitly  allows  FDA  to  rely,  for 
approval  of  an  NDA.  on  data  not 
developed  by  the  applicant.  Section 
505(b)(2)  and  (j)  of  the  act  replaced 
FDA's  paper  NDA  policy,  which  had 
permitted  an  applicant  to  rely  on 
studies  published  in  the  scientific 
literature  to  demonstrate  the  safety  and 
effectiveness  of  duplicates  of  certain 
post- 1962  pioneer  drug  products  (46  FR 
27396.  May  19.  1981).  Enactment  of  the 
generic  drug  approval  provision  of  the 
Hatch-Waxman  amendments  ended  the 
need  for  approvals  of  duplicate  drugs 
through  the  paper  NDA  process. 
Specifically,  section  505(  j)  of  the  act 
allows  for  approval  of  duplicates  of 
approved  NDA's  on  the  basis  of 
chemistry  and  bioequivalence  data. 
Section  505(b)(2)  of  the  act  allows  for 
approval  of  applications  other  than 
those  for  duplicate  products. 
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This  draft  guidance  identifies  the 
types  of  applications  that  can  be 
submitted  under  section  S05(b)(2)  of  the 
act.  A  section  505(b)(2)  application  is  an 
NDA  submitted  under  section  505(b)(1) 
of  the  act  and  approved  under  section 
505(c)  of  the  act.  This  draft  guidance 
also  provides  further  information  and 
amplification  of  information  stated  at  21 
CFR  314.54. 

This  Level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961. 
February  27, 1997).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  section  50S(b)(2)  applications.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  tbe  requirements  of  the 
applicable  statutes,  regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  30. 1999. 
Margaret  M.  Dotzsl, 

Acting  Associate  Commissioner  for  Policy. 
|FR  Doc.  99-31698  Filed  12-7-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Mantifier:  HCFA-R-0283] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Htmian  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 


performance  of  the  agency's  fiuictions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  tbe  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  tbe  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Market  Survey 
of  Fraud.  Waste  and  Abuse  Detection 
Software;  Form  No.:  HCFA-R-0283 
(0MB  #  0938— new);  Use:  This 
information  collection  tool  is  essential 
to  providing  the  Health  Care  Financing 
Administration  (HCFA)  a  vehicle  to 
ascertain  cutting  edge  fraud,  waste,  and 
abuse  detection  products.  HCFA  and  its 
contractors  presentiy  use  a  number  of 
these  tools,  as  do  other  segments  of 
government,  the  health  care  industry, 
and  industry  generally.  New  products 
taking  advantage  of  new  technologies 
are  in  continuous  development.  This 
completely  voluntar>'  survey  will  ensure 
that  HCFA  is  vigilant  in  identifying  new 
advances  to  help  fight  the  scourge  of 
Medicare  fraud  and  abuse.;  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for  profit,  and  Not  for  profit 
institutions:  Number  of  Respondents: 
400;  Total  Annual  Responses:  450;  Total 
Annual  Hours:  1 .350. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  tbe 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@bcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  direcUy  to 
the  OMB  desk  officer. 

OMB  Human  Resources  and  Housing 
Branch,  Attention;  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington.  D.C.  20503. 

Dated:  Octolier  26. 1999. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  99-31703  Filed  12-7-99:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  under  the 
Wild  Bird  Conservation  Act  of  1992. 
This  notice  is  provided  under  Section 
112,  paragraph  4.  of  the  Wild  Bird 
Conservation  Act  of  1992,  and  Tide  50, 
of  the  Code  of  Federal  Regulations, 
§  15.26(c). 

Applicant:  Jerry  Jennings,  Fallbrook, 
CA.  on  behalf  of  the  Cooperative 
Breeding  Program  for  Keel-billed 
toucan.  Red-breasted  toucan,  Saffron 
toucanet,  and  Chestnut-eared  aracari 
(CB006).  The  applicant  wishes  to  amend 
the  approved  cooperative  breeding 
program  to  include  the  Ariel  toucan 
{Ramphastos  vitellinus  ariel).  Channel- 
bill  toucan  (Ramphastos  vitellinus 
vitellinus),  Couvier's  toucan 
[Ramphastos  tucanus  couvieri],  and  the 
Toco  toucan  [Ramphastos  toco).  The 
Toucan  Preservation  Center  maintains 
the  responsibility  for  the  oversight  of 
the  program. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  these  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2095); 
FAX:  (703/358-2298). 

Dated:  December  2. 1999. 
Andrea  Gadd, 

Acting  Chief  Branch  of  Operations,  Office 
of  Management  Authority. 
(FR  Doc.  99-31762  Filed  12-7-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-9S7-00-1 420-00:  GP0-0a34] 

Filing  of  Plats  of  Survey;  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland.  Oregon  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T  14  S.,  R.  2  W.,  accepted  October  22,  1999 
T.  38  S..  R.  4  W..  accepted  October  22.  1999 
T.  13  S..  R.  6  W..  accepted  November  5. 1999 
T.  21  S.,  R.  6  W.,  accepted  November  5, 1999 
T.  31  S.,  R.  5  W.,  accepted  November  15. 

1999 
Washington 
T.  33  N..  R.  17  E.,  accepted  Septemberl, 

1999 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue.  Portland.  Oregon  97201.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  pa^Tnent.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
EHrector,  Bureau  of  Land  Management, 
PorUand.  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey,  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management  (1515  S.W. 
5th  Avenue),  P.O.  Box  2965,  Portland, 
Oregon  97208. 


Dated:  November  22. 1999. 
Robert  D.  DeViney,  |r,. 

Branch  of  Realty  and  Records  Services. 
[FR  Doc.  99-31702  Filed  12-7-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review, 
Comment  Request 

agency;  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  Information 
Collection. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  we  are  sob'citing 
comments  on  an  information  collection 
tided  Request  to  Exceed  Regulatory 
Allowance  Limitation,  Form  MMS- 
4393,  OMB  Control  Number  1010-0095. 
which  expires  on  April  30.  2000. 
DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2000. 
ADDRESSES:  Tbe  mailing  address  for 
written  comments  regarding  this 
information  collection  is  David  S.  Guzy. 
Chief.  Rules  and  Publications  Staff, 
Minerals  Management  Service,  Royalty 
Management  Program.  P.O.  Box  25165, 
MS  3021.  Denver,  Cxilorado  80225. 
Courier  address  is  Building  85.  Room 
A-4J13,  Denver  Federal  Center.  Denver. 
Colorado  80225.  Email  address  is 
RMP.comments®mms.gov. 

Public  Comment  Procedure 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  David  S.  Guz)'.  Chief. 
Rules  and  Publications  Staff.  Minerals 
Management  Service.  Royalty 
Management  Program.  P.O.  Box  25165, 
MS  3021,  Denver,  Ciilorado  80225- 
0165.  Courier  or  overnight  delivery 
address  is  Building  85.  Room  A-6i3. 
Denver  Federal  Ontor,  Denver, 
Colorado  80225.  You  may  also  comment 
via  the  Internet  to 
RMP.comments@mms.gov.  Please 
submit  Inlemet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  Attn:  Request  to 
Exceed  Regulator\'  Allowance 
Limitation.  Form'MMS-4393.  OMB 
Control  Number  1010-0095.  and  yom 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  bom  the  system  that  we 
have  received  your  Internet  message. 


contact  David  S.  Guzv  directlv  at  (303) 
231-3432. 

We  will  post  public  comments  after 
the  comment  period  closes  on  the 
Internet  at  http://www.rmp.mms.gov. 
You  may  arrange  to  view  paper  copies 
of  the  comments  by  contacting  David  S. 
Guzy,  Chief.  Rules  and  Publicatioos 
Staff,  telephone  (303)  231-3432,  FAX 
(303)  231-3385.  Our  practice  is  to  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  on  the  Internet  and 
during  regular  business  hours  at  our 
offices  in  Lakewood.  Colorado. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  vrithhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  yoiu 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  frtjm 
individuals  identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspe<.:tion  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones.  Rules  and  l^iblications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  email 
Dennis.C.Jones@mms.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  requires  each  agency  "to 
provide  notice  •   *  *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information 
*   *   *."  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  tbe  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  Department  of  the  Interior  (DOI) 
is  the  department  within  tbe  Federal 
Government  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
Lands  and  the  Outer  Ointinental  Shelf 
(OCS).  The  Secretar>'  of  the  Interior 
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(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  Lands  and  the  OCS:  for 
collecting  royalties  from  lessees  who 
produce  minerals;  and  for  distributing 
the  funds  collected  in  accordance  with 
applicable  laws.  MMS  performs  the 
royalty  management  functions  for  the 
Secretary. 

The  MMS  Royalty  Management 
Program  (RMP)  is  proposing  to  continue 
the  use  of  Form  MMS--4393.  Request  to 
Exceed  Regulatory  Allowance 
Limitation,  to  be  used  by  royalty  payors 
on  Federal  or  Indian  mineral  leases.  The 
payors  will  use  the  form  when 
requesting  MMS  approval  to  exceed 
established  transportation  or  processing 
allowance  limits. 

To  request  permission  to  exceed  an 
allowance  limit,  royalty  payors  must 
write  a  letter  to  MMS  providing  the 
reasons  why  a  higher  allowance  limit  is 
necessary.  Although  the  request  to 
exceed  an  allowance  limit  is  voluntary 
on  the  part  of  the  payors  and  results  in 
a  benefit  to  them,  many  times  payors 
have  not  provided  all  of  the  data  needed 
by  MMS  to  approve  or  deny  a  request. 
The  followup  necessary  to  obtain 
required  information  creates  an 
additional  burden  for  both  the  payor 
and  the  Ck)vemment.  RMP  developed 
Form  MMS-4393  to  be  included  with 
the  payor's  request  for  approval  to 
exceed  the  allowance  limit.  The  form 
ensures  that  MMS  receives  the  lease 
data  required  to  make  a  decision  on  the 
request  by  including  the  Accounting 
Identification  Number  identifying  the 
lease,  the  product  code  identifying  the 
product  being  transported  or  processed, 
and  the  selling  arrangement  used  to 
identify  the  marketing  ouUet  for  the 
product.  These  are  the  necessary  data 
that  have  tieen  missing  from  many  of  the 
requests  in  the  past.  We  estimate  the 
annual  burden  to  complete  this 
information  collection  is  30  minutes. 

Dated;  Decemijer  2.  1999. 
Lucy  Queniues  Denett. 
Associate  Ditector  for  Royalty  Management. 
IFR  Doc.  99-31727  Filed  12-7-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities;  Submitted  (or  Office  of 
Management  and  Budget  Review, 
Comment  Request 

AGENCY:  Minerals  .Management  Service 
(MMS),  Interior. 


ACTION:  Notice  of  Information 
Collection. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995.  we  are  soliciting 
comments  on  an  information  collection 
titled  Payor  Information  Form.  Solid 
Minerals,  Form  MMS-4030.  OMB 
Control  Number  101t)-(X)64,  which 
e.xpires  on  May  31,  2000. 
DATES:  Written  comments  should  be 
received  on  or  before  February  7.  2000. 
A0ORESSE5:  The  mailing  address  for 
written  comments  regarding  this 
information  collection  is  David  S.  Guzy, 
Chief,  Rules  and  Publications  Staff. 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165. 
MS  3021,  Denver,  Colorado  80225. 
Courier  address  is  Building  85,  Room 
A-613,  Denver  Federal  Center,  Denver, 
Colorado  80225.  Email  address  is 
RMP.comments@mms.gov. 

PUBUC  COMMENT  PROCEDUBE:  If 
you  wish  to  comment,  you  may  submit 
your  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165. 
MS  3021,  Denver,  Colorado  80225- 
0165.  Courier  or  overnight  delivery 
address  is  Building  85,  Room  A-613. 
Denver  Federal  Center.  Denver, 
Colorado  80225.  You  may  also  comment 
via  the  Internet  to 
RMP.comments@mms.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  Attn;  IICR  title), 
OMB  Control  Number  1010-(    |,  and 
your  name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  David  S.  Guzy  directly  at  (303) 
231-3432. 

We  will  post  public  comments  after 
the  comment  period  closes  on  the 
Internet  at  http://www.nnp.nuns.gov. 
You  may  arrange  to  view  paper  copies 
of  the  comments  by  contacting  David  S. 
Guzy.  Chief,  Rules  and  Publications 
Staff,  telephone  (303)  231-3432.  FAX 
(303)  231-3385.  Our  practice  is  to  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  on  the  Internet  and 
during  regular  business  hours  at  our 
offices  in  Lakewood.  Colorado. 
Individual  respondents  may  request  that 
wo  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  woiild  withhold  from  the 
rulemaking  record  a  respondent's 


identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  email 
Dennis. C./ones®nims.gov. 

SUPPtfMEMTARY  INFORMATION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  requires  each  agency  "to 
provide  notice  *   *   *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information 
*  •   *."  Agencies  must  specifically 
solicit  comments  to;  (a)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  Department  of  the  Interior  (DOl) 
is  the  department  within  the  Federal 
Government  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
Lands  and  the  Outer  (x>ntinental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  Lands  and  the  OC^;  for 
collecting  royalties  from  lessees  who 
produce  minerals;  and  for  distributing 
the  funds  collected  in  accordance  wiui 
applicable  laws. 

We  perform  the  royalty  management 
functions  for  the  Secretary.  We  utilize 
the  Auditing  and  Financial  System  and 
Common  Reference  Database  (AFS/CRD) 
to  store  royalty  information  and 
reference  data.  Reference  data  is 
initially  submitted  and  subsequently 
updated  by  lessees  who  produce 
minerals  from  leased  Federal  and  Indian 
lands.  The  Payor  Information  Form 
(PIF).  SoHd  Minerals.  Form  MMS-4030 
(see  http://www.rmp.mms.gov/custserv/ 
pubserv/forms.htm),  is  used  by  lessees 
for  this  information  collection. 


The  information  on  Fonn  MMS-4030 
is  used  to  establish  a  database  of  new 
payors/leases.  lease-level  (rent,  advance 
and  minimum  royalty)  obligations,  other 
royalty/lease  data,  and  to  change 
existing  royalty/lease  data  on  AFS/C3<D. 
The  functions  that  we  perform, 
including  fund  allocation  and 
distribution,  exception  processing.  AFS/ 
PAAS  error  correction,  audit  and  billing 
activities  and  database  inquiries,  are 
dependent  upon  the  integrity  of  the 
AFS/CRD  information.  We  estimate  that 
the  completion  of  Form  MMS-4030 
requires  20  minutes  to  complete  and  30 
minutes  for  the  associated 
recordkeeping. 

Dated:  DBi.ember  2.  1999. 
Lucy  Querques  Denett. 
Associatf:  Director  for  Royalty  Management. 
IFR  Doc.  99-31728  Filed  12-7-M:  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  731-TA-811  (Final)] 

Drams  of  One  Megabit  and  Above 
From  Tahwan 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injury,  and  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Taiwan  of  dynamic 
random  access  memory  semiconductors 
(DRAMs)  of  one  megabit  and  above, 
provided  for  in  subheadings  8542.13.80 
and  8473.30.10  through  8473.30.90  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).= 

Background 

The  Commission  instituted  this 
investigation  effective  October  22, 1998, 
following  receipt  of  a  petition  filed  with 
the  CA3mroission  and  the  Department  of 
Commerce  by  Micron  Technology, 
Boise,  ID.  The  final  phase  of  the 


■  The  record  is  defined  in  sec.  Z07.2(f)  of  ttie 
Commission's  Rules  of  Practice  end  Procedure  (19 
CFR  Z07.2(f)|. 

I  Chairman  Bmgg  dissenting.  Commissioners 
Crawford  and  Asksy  did  not  participate. 


investigation  was  si:heduled  by  the 
Commission  fallowing  notification  of  a 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  DRAMs  of  one  megabit  and  above 
from  Taiwan  were  being  sold  at  LTFV 
within  the  meaning  of  section  733(b)  of 
the  Act  (19  U.S.C.  1673b(b)).  Notice  of 
the  scheduling  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission, 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  lime 
17.  1999  (64  FR  32521).  The  hearing  was 
held  in  Washington,  DC,  on  October  19, 
1999,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  December 
2. 1999.  The  views  of  the  Commission 
arc  contained  in  USITC  Publication 
3256  (December  1999).  entitled 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  from  Taiwan:  Investigation  No. 
731-TA-811  (Final). 

Issued:  December  3. 1999 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  99-31819  Filed  12-7-99: 8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Time  for 
Comments  Relating  to  the  Lodging  of 
a  Consent  Decree  Pursuant  to  ttie 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  of  an  extension 
of  time  under  which  the  Department  of 
lustice  will  receive  comments  relating  to 
the  proposed  Consent  Decree  in  United 
States  V.  Bay  Chemical  Companv,  et  al. 
Civil  Action  No.  C99-5521RIB.  'The 
proposed  Consent  Decree  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Washington  on 
October  5, 1999  and  previously  noticed 
in  the  Federal  Register  on  October  26, 
1999.  The  earlier  noticed  comment 
period  would  have  expired  on 
November  25.  1999.  but  comments  will 
now  be  considered  if  received  by 
December  9, 1999. 

The  complaint  in  this  action  seeks  to 
recover,  pursuant  to  Section  107  of  the 
Comprehensive  Environmental 


Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607 
response  costs  incurred  and  to  be 
incurred  by  the  U.S.  Environmental 
Protection  Agency  ("EPA")  in  the 
Hylebos  Waterway  Problem  Areas  in 
Operable  Unit  1  ("OUl  ")  of  the 
Commencement  Bay  Nearshore/ 
Tideflats  Superftind  Site  (hereinafter 
"the  Site")  located  in  Tacoma. 
Washington.  The  defendants  include 
owners  and  operators  of  properties 
within  two  problem  areas  of  one  of  the 
nine  operable  units  at  the  Site. 

The  proposed  Consent  Decree 
embodies  an  agreement  with  seventeen 
potentially  responsible  parties  ( "PRPs") 
pursuant  to  Section  107  of  CERCLA.  42 
U.S.C.  9607.  to  pay  approximately 
$762,880  in  past  and  future  response 
cos'ts  assix:iated  with  the  Hylebos 
Waterway  Problem  Areas  of  OUl  of  the 
Site.  The  above-described  payments 
include  a  premium  to  be  paid  by  each 
settiing  party  to  offset  the  risks  that 
actual  futiue  response  costs  will  exceed 
current  estimates. 

The  Ckinsent  Decree  provides  the 
settling  defendants  with  releases  for 
civil  liability  for  response  costs  under 
Sections  106  and  107  of  (3KCLA 
relating  to  the  Hylebos  Waterway 
Problem  Areas  of  OUl  of  the  Site.  The 
Consent  Decree  explicitly  reserves  the 
United  States'  claims  for  response  costs 
associated  with  other  operable  units  and 
problem  areas  of  the  Site,  natural 
resource  damages,  and  other  potential 
United  States'  claims. 

Comments  should  be  addressed  to  the 
.Assistant  Attorney  C^neral  for  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice.  P.O. 
Box  7611.  Washington.  DC.  20044- 
7611,  should  refer  to  United  States  v. 
Bay  Chemical  Company,  et  al..  DOl  Ref 
No.  9O-11-2-06010.  and  should  be 
received  by  December  9,  1999 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  3600  Seafirst  Plaza.  800 
5th  Avenue.  Room  3601.  Seattie,  WA 
98104,  and  the  Region  X  Office  of  the 
Environmental  Protection  Agency, 
Region  X  Records  Center.  1200  Sixth 
Avenue.  Seattle,  Washington  98101.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library.  U.S. 
Department  of  Justice.  Environmental 
Enforcement  Section,  Post  Office  Box 
7611.  Washington.  D.C.  20044.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  SI  75.00  (25  cents  per 
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page  reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

loelGnm. 

Chief.  Environmental  Enforcement  Section. 

Environment  and  Natural  Resources  Division. 

[FR  Doc.  99-31787  Filed  12-7-99  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  Nassau 
Metals  Corporation,  Civil  Action  No. 
4:CV  99-2042  (M.D.  Pa.)  was  lodged 
v^ith  the  court  on  November  23.  1999. 

The  proposed  decree  resolves  claims 
of  the  United  States  against  Nassau 
Metals  Corporation  under  Sections  106 
and  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended 
CCERCLA"),  42  U.S.C.  9606  and  9607. 
for  response  costs  and  actions  at  the 
MW  Manufacturing  Superfund  Site  in 
Valley  Township,  Montour  County,  PA. 
The  decree  requires  the  defendant  to 
reimburse  the  United  States  56,515,000 
in  response  costs  and  to  implement  the 
EPA-selected  remedy  for  the  fifth  and 
final  operable  unit  at  the  Site.  That 
remedy  includes  on-site  stabilization 
and  capping  of  contaminated  waste 
materials. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v.  Nassau 
Metals  Corporation.  Civil  Action  No. 
4:CV  99-2042  (M.D.  Pa.).  DO)  Ref.  #90- 
11-3-06793/1. 

The  proposed  consent  decree  may  be 
examined  and  copied  at  the  Office  of  the 
United  States  Attorney.  Room  1162. 
Federal  Building.  228  Walnut  Street. 
Harrisburg.  PA  17106;  or  at  the  Region 
in  office  of  the  Environmental 
Protection  Agency,  c/o  Thomas  Cinti. 
Assistant  Regional  Counsel.  1650  Arch 
Street.  Philadelphia.  PA  19103.  A  copy 
of  the  proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  No.  7611. 
Washington.  D.C.  2(X>44.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
S23.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 


Library.  A  copy  of  the  exhibits  to  the 
decree  may  be  obtained  hora  the  same 
source  for  an  additional  charge. 

loel  M.  Gmas, 

Chief.  Envirotunentat  Enforcement  Section. 

Environmental  and  Natural  Resources 

Division. 

IFR  Doc.  99-31788  Filed  12-1-99;  B:4S  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Clean  Water  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  of  America  v.  Willowridge 
Estates,  LLC,  and  Rathbome  Land 
Company,  Inc..  Qvil  Action  No.  99- 
3489  (E.D.  La.),  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Louisiana  on 
November  17. 1999. 

This  is  a  civil  action  commenced 
under  Sections  309(b)  and  (d)  and  4(M(s) 
of  the  Clean  Water  Act  ("CWA").  33 
U.S.C.  1319(b)  and(d).  1344(5).  to  obtain 
injunctive  relief  and  civil  penalties 
against  Willovrridge  Estates.  L.L.C..  and 
Rathbome  Land  Ci..  Inc.. 
("Defendants"),  for  the  dischaige  of 
pollutants  into  waters  of  the  United 
States  in  Saint  Charles  Parish. 
Louisiana,  without  authorization  by  the 
United  Stales  Department  of  the  Army, 
and  for  noncompliance  with  conditions 
and  limitations  of  a  permit  issued  under 
CWA  section  404(a).  33  U.S.C.  1344(a). 
all  in  violation  of  CWA  section  301(a). 
33  U.S.C.  1311(8). 

The  proposed  Consent  Decree  would 
resolve  these  violations  and.  among 
other  provisions,  would  require 
Defendants  (1)  to  pay  civil  penalties 
totaling  S620.000.  (2)  to  preserve  about 
370  acres  of  neighboring  wetlands 
owned  by  Defendants.  (3)  apply  to  the 
U.S.  Army  Corps  of  Engineers  for  an 
after-the-fact  permit  for  the 
unauthorized  discharges  and  (4)  to 
comply  with  all  terms  and  conditions  of 
any  permit  that  is  issued.  The  proposed 
Consent  Decree  further  provides  that  if 
the  Corps  denies  the  after-the-fact 
permit,  the  United  States  reserves,  and 
the  Consent  Decree  does  not  affect,  the 
right  to  issue  an  administrative  order  or 
orders  to  remove  all  or  part  of  the  fill 
placed  at  the  Sites,  and/or  to  require 
mitigation  with  respect  to  the 
unauthorized  fill  at  the  Sites. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 


to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Scott  J.  Jordan. 
Environmental  Defense  Section.  P.O. 
Box  23986,  Washington.  D.C.  20026- 
3986.  and  must  refer  to  United  States  of 
America  v.  WUIowridge  Estates,  LLC. 
and  Rathbome  Land  Company,  Inc..  DJ 
Reference  No.  90-5-1-4-05482. 

The  proposed  consent  decree  is  on 
file  at  the  Clerk's  Office.  United  States 
District  Court.  Eastern  District  of 
Louisiana.  500  Camp  Street,  New 
Orleans.  Louisiana  70130.  and  may  be 
examined  there  to  the  extent  allowed  by 
the  rules  of  the  Clerk's  Office.  In 
addition,  written  requests  for  a  copy  of 
the  consent  decree  may  be  mailed  to 
Scott  J.  Jordan.  Environmental  Defense 
Section,  U.S.  Department  of  Justice.  P.O. 
Box  23986.  Washington.  D.C.  20026- 
3986,  and  should  refer  to  United  States 
V.  Willowridge  Estates,  LLC,  and 
Rathbome  Land  Company,  Inc.,  DJ 
Reference  No.  90-5-1-4-05482.  All 
written  requests  for  a  copy  of  the 
Consent  Decree  must  include  the  full 
mailing  address  to  which  the  Consent 
Decree  should  be  sent. 
Letitia  |.  Grishaw. 

Chief,  Environmental  Defense  Section, 
Environmental  and  Natural  Resources 
Division,  Department  oflustice. 
IFR  Doc.  99-31789  Filed  12-7-99;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[OodiM  No.  50-302] 

Florida  Power  Corporation;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  ■  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72  issued  to  Florida  Power  Corporation 
(the  licensee)  for  operation  of  Crystal 
River  Unit  3  (CR-3)  located  in  Qtrus 
County.  Florida. 

The  proposed  amendment  would 
increase  the  licensed  capacity  for  spent 
fuel  assembly  storage  in  the  CR-3  Spent 
Fuel  Pool  (SFP)  and  revise  the 
configuration  for  storage  of  fresh  fuel. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 


The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabilit>'  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  L.\R  (license  amendment  request! 
proposes  to  increase  the  onsite  storage 
capacity  of  ."spent  fuel  and  to  revise  the  fresh 
fuel-loading  configuration.  The  licensee  is 
replacing  the  existing  spent  fuel  storage  racks 
with  new  storage  racks  with  a  different 
neutron  absorbing  material.  The  licensee  has 
reanalyzed  the  criticality  of  the  revised 
storage  configuration  for  fresh  fuel.  The 
replacement  storage  racks  and  the  revLsed 
fuel  storage  configuration  do  not  affect  any 
structure,  system  or  component,  nor  process 
related  to  the  operation  of  CR-3.  As  a  result, 
the  proposed  LAR  will  not  change  the 
probability  or  consequences  of  any  accidents 
related  to  operation  previously  evaluated. 
Thus,  only  those  accidents  that  are  related  to 
movement  and  storage  of  fuel  assemblies 
could  be  potentially  affe<:ted  by  the  proposed 
LAR.  Fuel  handling  accidents  (FHA)  are 
analv?.od  in  Section  14.2.2.3  of  the  CR-3 
Final  Safely  Analysis  Report  (FSAR).  These 
include  a  FKA  inside  the  Reactor  Building 
(RB)  and  a  FHA  outside  the  RB.  The  LAR 
involves  storage  of  fuel  assemblies,  which  is 
an  activity  conducted  outside  the  RB  only 
Therefore,  only  the  FHA  outside  the  RB  is 
potentially  affected  The  FHA  ouUide  the  RB 
is  postulated  as  the  dropping  of  a  fuel 
assembly  into  the  spent  fuel  storage  pool  that 
results  in  damage  to  a  fuel  assembly  and  the 
release  of  the  gaseous  fission  products.  The 
current  FHA  assumes  all  208  fiiel  pins  in  the 
dropped  assembly  are  damaged.  The  results 
of  that  analysis  demonstrate  that  the 
applicable  io  CFR  100.11  dose  acceptance 
criteria  are  satisfied.  Thus,  the  consequences 
of  a  FHA  are  not  increased  by  the  installation 
of  the  high-density  racks.  The  high-density 
racks  only  increase  the  storage  capacity  and 
do  not  change  the  frequency  or  method  for 
handling  fuel  assemblies.  Thus,  the 
probability  of  a  FHA  is  not  increased. 

The  increased  spent  fuel  storage  capacity 
will  result  in  a  negligible  increase  in  the  heat 
input  to  the  spent  fiiel  pool  and  its  cooling 
system.  The  limiting  heat  load  is  from  the 
combined  impact  of  stored  fuel  and  a  full 
core  off-load.  The  full  core  off-load  accounts 
for  approximately  90%  of  that  heat  load.  The 
increase  in  stored  fuel  capacity,  numerically 
less  than  10%.  is  comprised  of  fuel  that  has 


tieen  stored  the  longest  resulting  in  less 
decay  heat.  Thus,  the  impact  of  the  increased 
spent  fuel  storage  capacity  on  the  total  heat 
toad  is  less  than  1%. 

The  increased  fuel  poo!  capacity  and  the 
revised  fuel  loading  configuration  do  not 
increase  the  probability  of  a  full  core  off-load. 
The  FS.\R  specifies  the  norma!  upper  limit 
of  the  fuel  pool  cooling  system  as  IBO^F. 
Administrative  controls  regarding  when  fuel 
movements  from  the  reactor  to  the  fuel  pool 
can  l)e  completed  are  implemented  to  assure 
this  upper  limit  is  not  exceeded. 

Because  neither  the  probability  nor  the 
consequences  of  a  FHA  are  increased,  and 
bociiuse  there  is  not  any  significant 
additional  heat  input  to  the  spent  fuel  pools. 
it  is  concluded  that  the  LAR  does  not  involve 
a  significant  increase  in  the  pratiability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated? 

Onsite  storage  of  spent  fuel  assemblies  io 
the  spent  fuel  pools  is  a  normal  activity  that 
CR-3  has  been  designed  and  licensed  for.  As 
part  of  assuring  that  this  normal  activity  can 
be  performed  without  endangering  public 
health  and  safety,  the  ability  of  CR-3  to 
safely  accommodate  different  possible 
accidents  in  the  spent  fuel  pools  such  as 
dropping  a  fuel  assembly  or  the  misleading 
of  a  fiiel  assembly  have  been  analyzed.  The 
increased  spent  fuel  pool  storage  capacity 
proposed  by  the  LAR  does  not  change  the 
methods  of  fuel  movement  or  fuel  storage. 
Thus,  the  proposed  LAR  does  not  create  any 
new  or  different  kind  of  accident  from  those 
previously  evaluated. 

The  process  of  replacing  the  storage  racks 
will  involve  removing  the  existing  racks  from 
the  pool  and  installing  new  racks.  These 
movements  of  the  storage  racks  will  be 
performed  with  the  racks  empty  of  all  fijol. 
Even  empty,  these  racks  are  of  such  weight 
as  to  be  considered  heavy  loads.  Movement 
of  these  empty  racks  create  the  potential  for 
a  heavy  load  drop.  Movement  of  these  empty 
racks  will  be  restricted  such  that  they  will 
not  be  moved  over  any  spent  fuel  stored  in 
the  spent  fuel  pools  without  the  missile 
shields  installed  over  the  spent  fuel  pools. 
This  will  eliminate  the  potential  for  a  rack  to 
impact  stored  fuel  if  it  were  dropped. 

Because  only  activities  currently 
pcrfonned  at  CR-3  are  afTected.  i.e.,  the  same 
tvpes  of  activities  will  be  performed  u-ith  the 
increased  onsite  fuel  assembly  storage 
capacity  and  revised  configuration  for  fresh 
fuel  storage,  the  LAR  does  not  create  the 
possibility  of  any  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

The  CR-;l  Improved  Technical 
Specifications  (ITS)  specifies  required  margin 
to  criticality  (subcnticality  margins)  for  the 
spent  fuel  storage  racks  when  fully  loaded 
with  spent  hiel.  This  margin  is  having  the 
effective  neutron  multiplication  factor,  Khi. 
of  the  spent  fuel  storage  raclts  maintained 
less  than  or  equal  to  0.95  when  flooded  with 
unborated  water.  The  LAR  proposes  no 
ciiange  to  this  margin.  The  new  racks  have 
been  analyzed  to  demonstrate  that  this 


required  margin  is  satisfied  when  fully 
loaded  with  fuel  etiriched  to  the  maximum 
enrichment  allowed  by  the  CR-3  license. 
Maintaining  this  margin  is  assured  by 
remaining  within  the  limits  on  initial 
enrichment  and  fuel  burnup  that  are 
specified  in  the  ITS  These  limits  must  be 
complied  with  before  tlie  fuel  can  be  stored 
in  the  spent  fuel  pool.  The  LAR  proposes 
revised  limits  on  fuel  burnup  (no  change  to 
fuel  enrichment  is  proposed)  to  ensure  that 
the  existing  subcriticality  margins  are  not 
reduced. 

The  current  CR-3  licensing  basis,  as 
reflected  by  the  Final  Safety  Analysis  Report 
(FSAR).  allows  the  use  of  administrative 
controls,  e.g.,  cur\'t]S  of  initial  fuel  assembly 
enrictimeni  versus  burnup.  as  a  means  of 
preventing  criticality  in  the  spent  fuel  pools. 
The  use  of  these  cur^'es  would  be  continued 
under  this  proposed  amendment.  The 
changes  to  these  curves  proposed  by  this 
LAR  consist  of  revising  the  values  of  burnup 
and  adding  notes  to  restrict  loading  of  certain 
fuel  assemblies  to  specific  configurations. 
These  curves  have  been  included  in  the  CR- 
3  operating  license  and  their  use 
implemented  by  site  procedures  since  initial 
issue  of  the  license.  From  this  previous  use 
CR-3  personnel  are  familiar  with  the  practice 
of  using  administrative  controls  as  curves  of 
fuel  assembly  enrichment  versus  burnup  for 
placing  fuel  assemblies  in  the  spent  fuel  pool 
in  order  to  prevent  criticality.  A  mis-loaded 
fuel  assembly  was  analyzed.  The  analysis 
demonstrated  that  misloading  of  one 
assembly  does  not  result  in  exceeding  the 
criticality  margin  regulatory  limit  of  Keff  = 
0.95.  This  analysis  assumed  no  neutron 
poison,  i.e..  soluble  boron,  in  the  spent  fuel 
pool  water.  This  is  a  conservaiism  since  the 
license  requires  a  minimum  of  1925  ppm 
boron.  (Typically  the  fuel  pool  water 
contains  approximately  2000  ppm  Ixiron.l 

The  NRC  staff  has  i^viewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period.  proWded  that  its 
final  determination  is  that  the 
amentiment  involves  no  significant 
hazards  consideration.  The  final 
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determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001 .  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gehnan  Building. 
2120  L  Street.  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  7.  2000.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Caiman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanabon  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  su^cient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party.  Those  permitted 
to  intervene  become  parties  to  the 
proceeding,  subject  to  any  limitations  in 
the  order  granting  leave  to  intervene, 
and  have  the  opportimity  to  participate 
fully  in  the  conduct  of  the  bearing, 
including  the  opportunity  to  present 
evidence  and  cross-examine  witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aher  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2 1 20  L  Street.  NW. . 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  (General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  and  to  R 
Alexander  Gleim,  (general  Counsel, 
Florida  Power  Corporation,  MAC — ASA, 
P.  O.  Box  14042,  St.  Petersburg,  Florida 
33733-4042,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2,714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA.  the 
Conunission.  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
bearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

The  hybrid  procedures  in  section  134 
provide  for  oral  argtmient  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law.  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 


The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2.  Subpart  K. 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  FR  41662 
dated  October  IS.  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  bearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (101  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  general  procedures  in 
10  CFR  Part  2,  Subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  16,  1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC.  Publically 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
Site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  Is)  day 
of  December  1999. 

For  the  Nuclear  RBgulalory  Conunission. 
Richard  P.  Correia. 

Chief,  Section  2  Projecl  Diredomle  11,  Division 
of  Licensing  Projecl  Monagemenl,  Office  of 
Nuclear  Reactor  Regulation. 
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NUCLEAR  REGULATORY 
COMMISSION 

Revised  Reactor  Oversight  Process 
Pilot  Program  Lessons  Learned 
Workshop 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Conunission  (NRC)  is  proposing 
significant  revisions  to  its  processes  for 
overseeing  the  safely  performance  of 
conunercial  nuclear  power  plants  that 
include  integrating  the  inspection, 
assessment,  and  enforcement  processes. 
As  part  of  its  proposal,  the  NRC  staff 
established  a  new  regulator)'  oversight 
framework  with  a  set  of  performance 
indicators  and  associated  thresholds, 
developed  a  new  baseline  inspection 
program  that  supplements  and  verifies 
the  performance  indicators,  and  created 
a  continuous  assessment  process  that 
includes  a  method  for  consistently 
determining  the  appropriate  regulatory 
actions  in  response  to  varying  levels  of 
safety  performance.  The  changes  are  the 
result  of  continuing  work  on  a  concept 
as  described  in  SEC'V'-99-007. 
"Recommendations  for  Reactor 
Oversight  Process  Improvements  "  dated 
Januar>'  B.  1999.  and  SECY-99-007A. 
"Recommendations  for  Reactor 
Oversight  Improvements  (Follow-Up  to 
SEC'y-99-007)  "  dated  March  22. 1999. 
In  June  1999  the  NRC  began  a  six-month 
pilot  program  with  two  sites 
participating  from  each  region.  The 
purpose  of  die  pilot  program  is  to 
exercise  the  new  oversight  process, 
identify  problem.';,  develop  lessons 
learned,  and  make  any  necessary 
changes  before  full  implementation  at 
all  sites  currently  scheduled  for  April 
2000. 

The  NRC  will  hold  a  public  Lessons 
Learned  Workshop  to  review  the  re.sults 
of  the  pilot  program,  and  identify  key 
issues  requiring  resolution,  and  develop 
proposed  actions  and  approaches  to 
address  these.  Attendees  should  be 
familiar  with  the  key  attributes  of  the 
new  oversight  processes  and  their 
associated  program  documents  and 
understand  the  key  differences  between 
the  new  processes  and  the  existing 
oversight  processes.  Information  about 
the  revised  reactor  oversight  process 
and  the  pilot  program  is  available  on  the 
Internet  at:  www.nrc.gov/NRRJ 
OVERSIGHT/index.html 

A  preliminary  agenda  for  the 
workshop  will  consist  of  the  following: 
Day  1:  Registration  and  check-in, 

background  and  concept  review. 


workshop  objectives,  identification 

and  prioritization  of  key  issues 
Day  2:  Workshop  sessions  addressing 

identified  issues  to  develop 

resolutions 
Day  3:  Workshop  sessions  addressing 

identified  issues  to  develop 

resolutions 
Day  4:  Presentation  of  workshop 

accomplishments 

Individuals  desiring  to  attend  the 
workshop  may  register  on  the  day  of  the 
workshop,  however  pre-registration 
with  the  NRC  prior  to  December  20. 
1999  is  desired.  Attendees  may  pre- 
register  either  by  mail  or  electronically 
(see  attached).  Pre-registration 
confirmation  notices  and  the  workshop 
final  agenda  will  be  sent  out  by 
December  27. 1999. 

DATES:  The  workshop  will  be  held  from 
12:00  p.m.  to  5:00  p.m.  on  Monday. 
January  10.  2000.  from  8:00  a.m  to  5:00 
p.m.  on  Tuesday  and  Wednesday. 
January  11  and  12.  2000.  and  from  8:00 
a.m.  to  12:00  p.m.  on  Thursday.  January 
13.  2000. 

ADDRESSES:  Renaissance  Hotel.  999 
Ninth  Street.  NW.  Washington.  DC. 
Phone  202-898-9000.  Fax:  202-789- 
4213.  Special  group  rale  of  $115.00  is 
available  when  registering  with  the 
hotel  and  asking  for  the  "NRC's 
Regulatory  Oversight  Process  Pilot 
Program  Lessons  Learned  Workshop" 
block  of  rooms.  The  group  rate  is  subject 
to  applicable  state  and  local  taxes, 
currently  14.5%.  The  hotel  will  release 
these  rooms  after  December  15. 1999. 
FOR  FURTHER  WroRMATION  CONTACT: 
Alan  Madison.  Mail  .Stop:  05-H4. 
Inspection  Program  Branch.  Office  of 
Nuclear  Reactor  Regulation.  U.S. 
Nuclear  Regulatory  Conunission. 
Washington.  DC  20555-001.  telephone 
301-415-1490. 

Dated  al  Rockville.  Maryland,  this  leih  day 
of  November  1999. 

For  tile  Nuclear  Regulatory'  Commission. 
William  M.  Dean. 

Chief.  Inspection  Program  Branch.  Division 
of  Inspection  Program  Management,  Office 
of  Nuclear  Reactor  Regulation. 

(Electronic  RegisUBtion  Forml 

.  Online  Regiitratioa  Form 

NRC  Revised  Reactor  Oversight  Pracen 
Lessons  Learaed  Workshop 

Complete  the  following  form,  click  on  the 
"Register  Me"  button  to  complete  and  send 
this  request. 

You  should  receive  a  confirmation  of  your 
regislration  by  e-mail  two  weeks  prior  to  the 
workshop. 

Note:  This  form  will  enable  you  to 
electronically  register  for  the  workshop. 
However,  you  will  need  lo  contact  lh«  hotel 
to  register  for  lodging. 
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Name: 

Title: 

Organization  or  member  of  public,  if 

applicable): 
E-mail; 

Business  Phone: 
Facsimile: 
Mail  Address: 

Street: 

City: 

Zip  +  4: 
Special  needs  or  assistance  (if  any}: 

Please  indicate  in  priority  order,  beginning 
with  number  1  as  the  most  interested  session, 
those  topic  area  groups  in  which  you  prefer 
lo  participate. 

Performance  Indicators 

Baseline  Inspection  Procedures 

Supplemental  Inspection  Procedures 

Enforcement 

Assessment 

Problem  Identification  and  Resolution 

Event  Response 

Significance  Determination  Process 

Public  Confidence/Communication 

REGISTER  ME 


Registration  Form 

NRC  Revised  Reactor  Oversight  Process 

Lessons  Learned  Workshop 

Mail  Registration:  Nuclear  Regulatory 

Commission.  Office  of  Nuclear  Reactor 
Regulation.  Inspection  Program  Branch. 
Lessons  Learned  Workshop.  Mail  Stop 
0-5H2.  Washington.  DC  20277-2904 
Electronic  Registratiaa:  Send  the  information 

on  this  form  to:  IXC4@nrc.gov 
Or 

Go  to  (he  Revised  Reactor  Oversight 
Process  WEB  page:  ivww.nrc.gov/NJUJ/ 
OVERSIGHT /indes.html 

You  should  receive  a  confirmation  of  your 
registration  two  weeks  prior  to  the  workshop. 

Note:  This  form  will  enable  you  to  register 
for  the  conference.  However,  you  will  need 
to  contact  the  hotel  to  register  for  lodging. 
Name: 

Tide:  

Organization  or  memtwr  of  public  (if  applica- 
ble): 
E-mail: 

Business  Phone: 
Fax  Number 

Address: 

Street    

City: 


Zip  +  4: 

Special  needs  or  assistance  (if  any):   

Please  indicate  in  priority  order,  beginning 
with  ntmtber  1  as  the  most  interested  session, 
those  topic  area  groups  in  which  you  prefer 
lo  participate. 

Performance  Indicators 

Baseline  Inspection  PrtKedures 

Supplemental  Inspection  Procedures 

Enforcement 

Assessment 

Problem  Identification  and  Resolution 

Event  Response 

Significance  Determination  Process 

^__Public  Confidence/Communication 

(FR  Doc.  99-31761  Filed  12-7-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralrase  No.  34-42190:  Fll*  No.  SR-CBOE- 
M-321 

S«lf-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  to  Change  the  Participation 
Entitlemefit  of  Designated  Primary 
Market-Makers 

December  1.  1999. 

I.  Introduction 

On  June  23.  1999,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  ptirsuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
modify  the  participation  entitlement  of 
designated  primary  market-makers 
("DPMs").  The  proposed  rule  change 
was  published  in  the  Federal  Register 
on  September  30.  1999. '  The 
Commission  did  not  receive  any 
comments  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change. 

n.  Description  of  the  Proposed  Rule 
Change 

A  DPM's  right  to  participate  as  a 
principal  in  a  transaction  is  generally 
governed  by  the  principles  of  time  and 
price  priority  as  set  forth  in  CBOE  Ride 
6.45.  Under  this  rule,  if  a  DPM  is  first 
to  respond  with  the  best  bid  (offer)  to  a 
member  who  is  not  acting  on  behalf  of 
the  DPM  and  who  has  requested  a 
market,  the  DPM  is  entitled  to  100 
percent  participation  in  any  resulting 
transaction.  In  addition,  CBOE  Rule 
8.80(c)(7)(u)  grants  each  DPM  a  right  to 
participate  "pro-rata."  with  market- 
makers  present  in  the  trading  crowd. 
This  pro-rata  right  applies  to  any 
transaction  in  a  security  allocated  to  the 
DPM  if  the  DPMs  previously 
established  bid  (offer)  was  equal  to  the 
highest  bid  (lowest  offer)  in  the  trading 
crowd,  even  is  the  DPM's  bid  (offer)  is 
not  entitled  to  priority  under  CBOE  Rule 
6.45." 

The  Exchange  has  not  previously 
defined  the  term  "Pro-rata."  The 
Modified  Trading  System  Appointments 


'15U.S.C78«(bHl|. 

-17CFR140.19b-4. 

>  Securiliits  Exchange  Ad  Itelease  No.  41904 
(September  22.  19OT).  64  FR  32813. 

*  The  right  of  a  DPM  to  psriicipate  pro-rata, 
however,  does  not  include  trades  executed  on  the 
Exchange's  Retail  Automatic  Exchange  System 
(■■RAES"1. 


Committee  ("MTS"  Committee").' 
however,  has  interpreted  a  participation 
entitlement  in  transactions  that  occur  in 
a  DPM's  allocated  security  (when  the 
DPM's  previously  eslabUshed  principal 
bid  (offer)  was  equal  to  the  highest  bid 
(lowest  offer)  in  the  trading  crowd)  to  be 
as  follows:  an  initial  40  percent 
participation  right;  a  30  percent 
participation  right  for  securities  with  an 
average  daily  volume  during  the 
previous  calendar  quarter  of  at  least 
2.501  contracts;  and  no  guaranteed 
participation  right  when  the  average 
daily  volimie  in  a  security  during  the 
previous  calendar  quarter  exceeded 
5.000  contracts.  In  addition,  the  MTS 
Committee  established  a  40  percent 
participation  level  for  all  multiply- 
traded  securities. 

The  ExcJiange  now  proposes  to 
change  the  participation  level.  The 
Exchange  proposes  to  fix  the  DPM 
participation  right  at  30  percent  for 
transactions  in  all  DPM  allocated 
securities  that  occur  at  the  DPM's 
previously  established  principal  bid  or 
offer.  The  30  percent  participation  right 
wotdd  apply  equally  to  all  allocated 
securities  regardless  of  their  contract 
volume  or  whether  they  are  multiply- 
traded. 

The  proposal  to  set  the  DPM 
participation  right  at  30  percent  for  all 
DPM  allocated  securities  does  not, 
however,  affect  the  MTS  Committee's 
authority  to  establish  a  lower 
participation  right  for  new  DPM 
appointments  or  as  a  remedial  action 
against  a  DPM  that  has  failed  to  perform 
satisfactorily. 

in.  Discussion 

After  careful  review,  the  Commission 
finds  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  ndes  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange."  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  ethK."!) '  because 
it  is  designed  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market. 

The  proposed  rule  change  amends  the 
Exchange's  established  policy  relating  to 
the  level  of  DPM  participation  in 
transactions  occurring  at  the  DPM's 
previously  established  bid  (offer)  for 
securities  allocated  to  the  DPM.  Now. 
instead  of  staggering  the  amoimt  of  DPM 
participation  based  on  either  the 


'^  The  MTS  Committee  is  responsible  for 
appointing  DPMs  and  overseeing  the  Exchange's 
DPM  program. 

"  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  effictsDcy,  cotnpetitioa. 
and  capital  formation.  15  IJ.S.C  7ac(Q. 

'ISUS.C.  78KbK5). 


security's  average  daily  volimie  or  its 
status  as  multiply-traded,  the 
participation  amount  will  be  a  simple 
fixed  percentage.  Each  DPM  will  be 
entiUed  to  the  same  participation 
amount  regardless  of  the  security's 
volume  or  status. 

The  Commission  agrees  with  the 
Exchange's  assertion  that  the  proposal 
should  foster  a  more  equitable  result 
than  under  the  current  staggered 
approach.  Now.  all  DPMs  will  be 
entitled  to  the  same  amoimt  of 
participation  regardless  of  the  security. 
Moreover,  the  fixed  percentage  should 
be  easier  to  apply  than  the  current 
formiUa.  Therefore,  the  proposal  should 
improve  the  operation  of  the  DPM 
program. 

The  Commission  notes  that  the  DPM 
participation  right  was  established  as  an 
incentive  to  spark  interest  in  the  DPM 
program  and  to  entice  DPMs  to  remain 
in  the  program.  This  purpose  is  still 
valid  today  as  the  DPM  program 
expands  floor-wide.  DPMs  assimie 
additional  affirmative  obligations, 
which  are  not  required  of  other 
members.  These  additional  obligations 
include,  among  other  things,  the 
obligation  to  be  present  at  the  trading 
post  throughout  the  business  day.  the 
obligation  to  participate  at  all  times  in 
automated  execution  and  order 
handling  systems  such  as  RAES.  and  the 
obligation  to  act  as  an  order  book 
official  and  maintain  the  public  order 
book.  These  additional  obligations  are 
required  of  all  DPMs  regardless  of  the 
voltime  or  multiply-traded  status  of  the 
DPM's  allocated  security  and,  thus,  the 
Exchange's  proposal  to  establish  a  flat 
participation  entitlement  appears 
reasonable  and  fair. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»  that  the 
proposed  nile  change  (SR-CBOE-99- 
32)  is  approved. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz. 
Secretary. 

jFR  Doc.  99-31779  Filed  12-7-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42186:  File  No.  SR-CBOE- 
99-27] 

Self-Regulatory  Organizations:  Notica 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Customer 
Communications 

November  30.  1999. 

l^irsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  18, 
1999.  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  ride  change  as  described  in 
items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

The  CBOE  proposes  to  amend 
Exchange  Ride  9.21 ,  Communications  to 
Customers,  which  governs 
communications  from  member  firms  to 
"  customers  or  members  of  the  public. 
The  proposed  rule  change  woiUd  permit 
the  use  of  non-standard  worksheets, 
provided  that  such  worksheets  meet  the 
requirements  applicable  to  sales 
literature,  pursuant  to  Exchange  Rule 
9.21.  The  text  of  the  proposed  nde 
change  is  available  at  the  Office  of  the 
Secretary.  CBOE.  and  at  the 
Commission. 

II.  Self-Regulatory  OrganizaUon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
nde  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Exchange  Rule  9.21.  Communications 
to  Customers,  governs  communications 
between  Exchange  members  and  their 
customers  and  other  members  of  the 
public.  The  Exchange,  along  with  the 
other  options  exchanges,  has  published 
Guidelines  for  Options  Communications 
("Guidelines")  '>  to  explain  the  customer 
communications  rules  of  the  options 
exchanges  and  the  interpretations  of 
these  rules.  Following  the 
recommendations  of  the  Commission's 
Special  Study  of  the  Options  Markets, 
the  CBOE  and  other  self-regulatory 
organizations  amended  their  rules  to 
require  uniform  options  worksheets. '' 
The  proposed  nde  change  seeks  to 
eliminate  the  requirement  that  mandates 
that  standard  forms  of  options 
worksheets  be  imiform  within  a  member 
organization  (i.e.,  for  specific  types  of 
options  and  strategies). 

Under  existing  rules,  worksheets  are 
deemed  sales  literature.  The  proposed 
rule  change  will  allow  a  member 
organization,  or  its  associated  person, 
the  ability  to  tailor  worksheets  to 
specific  prospective  or  existing  clients, 
lo  utilize  worksheets  that  may  be 
commercially  available,  or  to  use 
Exchange  or  other  industry  developed 
worksheets.  The  Exchange  believes  that 
this  change  woidd  expand  the  quantity 
and  quality  of  options  worksheets 
available  for  member  use,  thereby 
etdiancing  the  member's  abUity  to 
adequately  describe  the  risks  and 
benefits  of  options.  Of  course,  member 
organizations  may  decide  to  require 
within  their  written  supervisory 
procedures  that  options  worksheets  be 
standardized  within  their  respective 
organizations.  So  that  the  Exchange 
coiUd  ensure  that  worksheets  fulfill 
their  objective,  worksheets  would 
continue  to  be  subject  to  the  content  and 
approval  requirements  of  material 
deemed  sales  literature,  as  required  by 
existing  Exchange  Rule  9.21. 

2.  Statutory  Basis 

The  CBOE  beUeves  that  the  proposal 
is  consistent  with  Section  6(b)  of  the 


•15U.S.C78«(bK2|. 
•I7CTR20O.3O-3taK12). 


1  IS  U.S.C  78s(b)lll. 
M7CrK240.19b-4. 


'  See  Socunties  Exchange  Act  Release  No.  296«2 
(September  13. 1991).  56  FR  47973  (Seplember  23. 
1991)  (FUe  No  SR-Am«x-90-J«:  SR-CBOE-90-27: 
SR-NASD-91-02:  SR-NYSE-flO-SI;  and  SR-PSE- 
90-«ll 

*  .See  Report  of  the  Special  Study  of  the  Options 
Market.  Chapter  V  page  130  {Daxmbet  22.  1978); 
Securilios'Exchange  An  Release  No.  1557S  (Feb.  22. 
1979)  (Order  implementing  certain 
recoromendalions  contained  in  the  Commission's 
Special  Study  of  the  Options  Market). 
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Act '  in  general  and  furthers  the 
objectives  of  Section  6(b)(5) '  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest.  The  CBOE  expects  other 
self-regulatory  organizations  to  make 
similar  amendments  to  their  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  6  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-27  and  should  be 
submitted  by  December  29. 1999. 

For  the  Commission,  by  Ihe  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Johalhan  G.  Kalz, 
Secretary. 

IFR  Doc.  99-31783  Filed  12-7-89:  8:45  ami 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-42117;  RIe  No.  SR-CBOE- 
99-58) 

S«H-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  To  Adopt  a  Stated  Policy 
that  Clarifies  the  Maintenance  Rules 
Governing  the  Replacement  of 
Component  Stocks  in  the  Dow  Jon«s 
High  Yield  Select  Ten  Index 

November  30, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  of  1934  ("Act"),' 
and  Rule  19b-4  thereunder.^  notice  is 
hereby  given  that  on  October  28. 1999, 
the  Chicago  Board  Options  Exchange, 
Incorporated  ("Exchange"  or  "CBOE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  111  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  adopt  a  stated 
policy  that  clarifies  the  maintenance 
rules  governing  the  replacement  of 
component  stocks  in  the  Dow  Jones 
High  Yield  Select  Ten  Index  ("Index"). 
The  Exchange  ctnrently  lists  and  trades 
option  on  the  Index. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 


'  15  U.S.C  78Hb). 
•15U.S.C.78Hb)(5). 


"  17  CFR  20O.3O-3hKl2). 
'  15  U.S.C  7IH(b)(1) 
-•17CrR240  19l>-4. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  cotnments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  December  1997,  the  Commission 
approved  a  CBOE  proposal  to  list  and 
trade  options  on  the  Index  ("Index 
Options  Filing").'  The  Index  is 
comprised  of  the  ten  highest  yielding 
stocks  in  the  Dow  (ones  Industrial 
Average  ("DJIA").  as  determined  at  the 
end  of  each  calendar  year. 

As  part  of  the  Index  Options  Filing. 
the  Exchange  represented  that  if  it 
became  necessary  to  remove  a 
component  from  the  Index  the 
component  would  be  replaced  by  the 
highest  yielding  DJIA  component  stock 
not  already  included  in  the  Index.  In 
making  this  representation,  the 
Exchange  intended  to  specify  the  action 
it  would  take  if  the  shares  of  an  Index 
component  company  became 
unavailable  for  trading  due  to  a 
corporate  action  (e.g.,  takeover  or 
merger)  or  bankruptcy.  However,  the 
Exchange  did  not  address  situations 
where  a  company  is  removed  from  the 
DJIA  for  discretionary  reasons,  but  its 
outstanding  shares  nevertheless  remain 
available  for  trading. 

The  recent  changes  to  the  DJIA 
components,  which  resulted  in  the 
removal  of  four  Index  components  from 
the  DJIA,  highlighted  an  ambiguity  in 
CBOE's  existing  rules  that  govern  the 
replacement  of  component  stocks  in  the 
Index.  Specifically,  if  an  Index 
component  is  removed  from  the  DJIA 
during  the  calendar  year  for 
discretionary  reasons,  must  that  Index 
component  be  immediately  replaced,  or 
may  the  component  remain  in  the  Index 
until  the  Index  is  reconstituted  at  the 
end  of  the  calendar  year?  The  Exchange 
believes  that  this  proposed  rule  change 
will  help  clarify  the  maintenance 


standards  governing  the  composition  of 
the  Index,  and  is  necessary  because  the 
Index  Options  Filing  did  not  explain 
what  action  the  Exchange  might  take  in 
the  event  that  discretionary  changes 
were  made  to  the  DJIA. 

The  "Dogs  of  the  Dow  "  investment 
strategy,  upon  which  the  Index  is  based, 
generally  requires  that  the  portfolio  of 
ten  stocks  selected  from  DJIA  at  the 
beginning  of  a  calendar  year  be  held  for 
the  entire  year,  even  if  certain  of  those 
ten  stocks  are  removed  from  the  DJIA 
before  the  end  of  die  year.  The  Exchange 
represented  that  mutual  funds 
employing  the  Dogs  of  the  Dow 
investment  strategy  indicated  that  they 
will  leave  their  ten  stock  portfolios 
unchanged  through  the  end  of  1999. 
Moreover,  market  participants  have 
informed  the  Exchange  that  they  expect 
the  composition  of  the  Index  to  remain 
unchanged  despite  the  recent  DJIA 
component  changes. 

In  the  Index  Options  Filing,  the 
Exchange  stated  that  the  Index  would  be 
reconstituted  annually  using  the  ten 
highest  yielding  stocks  in  the  DJIA,  as 
determined  at  the  end  of  each  calendar 
year.  From  the  time  it  first  listed  options 
on  the  Index,  the  Exchange  did  not 
intend  to  revise  the  Index  before  year 
end  if  discretionary  changes  were  made 
to  the  DJIA  components.  Therefore,  the 
Exchange  seeks  to  adopt  the  stated 
policy  specifying  that  Index 
components  removed  from  the  DJIA 
during  the  calendar  year  for 
discretionary  reasons  will  not  be 
replaced  in  the  Index  until  the  Index  is 
reconstituted  at  year  end. 

The  Exchange  believes  that  it  is  in  the 
best  interest  of  investors  for  the 
Exchange  to  act  consistentiy  vrith  the 
investment  community  at-large  in 
appUong  the  Dogs  of  the  Dow 
investment  strategy  to  determine  the 
Index  portfolio.  Thus,  the  Exchange  did 
not  revise  the  composition  of  the  Index 
when  the  DJIA  component  changes  took 
effect  on  November  1. 1999.  The  four 
DJIA  components  that  were  replaced 
(Chevron,  Goodyear  Tire  &  Rubber, 
Sears  Roebuck,  and  Union  Carbide)  will 
remain  in  the  Index  until  the  Index  is 
reconstituted  after  the  end  of  1999. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  ■•  in  that  it 
promotes  just  and  equitable  principles 
of  trade,  and  removes  impediments  to 
and  perfects  the  mechanisms  of  a  free 
and  open  market.  The  Exchange  further 
believes  that  clarification  of  the 
maintenance  standards  governing  the 


Index  will  help  provide  for  fair  and 
orderly  maintenance  of  the  Index.^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  biuden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 

C.  Self-Regulatory  Orgaruzation  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange,  it  has  become  effective  upon 
filing  pursuant  to  Section  19(b)(3)(A)  of 
the  Act'  and  Rule  19b-4(f)(l) 
thereunder.'  At  any  time  within  60  days 
of  the  Sling  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  StieeX.  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  vfith  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  fttim 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Section,  Fifth  Street,  NW,  Washington, 
DC  20549.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Exchange 
All  submissions  should  refer  to  File  No. 
SR-CBOE-99-58  and  should  be 
submitted  by  December  29, 1999. 

For  the  Commission,  liy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
lonithan  G.  Katx. 
Secretary. 

IFR  Doc.  99-31784  Tiled  12-7-99: 8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelM*e  No.  34-42189:  HK  No.  SR-CHX- 
99-12] 

Self-Regulatory  Organizations:  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange.  Irtc.  To 
Modify  the  Recommended  Fine 
Schedule  for  the  Submission  of  Late 
Financial  and  Operational  Reports 

December  1.  1M9. 
I.  IntroducUon 

On  August  30, 1999.  the  Chicago 
Slock  Exchange,  Inc.  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission  '  or  "SEC  "),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,'  a  proposed  rule 
change  to  amend  to  recommended  fine 
schedule  for  the  submission  of  late 
financial  and  operational  reports.  The 
proposal  was  amended  on  October  5. 
1999.^  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  October  25, 1999.*  The  Commission 
received  no  comments  on  the  proposal 
This  order  approves  the  proposed  rule 
change,  as  amended. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  change  the 
fine  schedule  applicable  for  violations 
of  Exchange  Article  XI,  Rule  4, 
regarding  the  submission  of  late 
financial  and  operational  reports.  The 
failure  to  file  required  financial  and 
operational  reports  in  a  timely  manner 
subjects  members  to  a  sanction  under 


'  See  Socurlties  Exctlsnge  Act  Keteaa«  No.  394S3 
(Ok.  16.  im7|.  62  FR  67101  (Dec.  23.  19971. 


•15  U.S.C  7BHb)|4). 


^  In  reviewing  this  proposal,  llie  t^mmission  bu 
considerml  the  proposal's  impact  on  pRicieiicy, 
competition,  and  capital  formation.  15  II5.C.  TSctO. 

•15  U.S.C  7es<bH3)(A|. 

M7  CFR  240.1911-410(11. 


'  17  CFR  200.30-3(a)(I2) 

'15UAC7te(b)(l). 

«17CFK240.19b-4 

'  See  letter  (rom  Anftelo  Evsngeio.  Sentof 
Attora«y.  Market  Regulation.  CHX.  to  |ohn  Roeser. 
Attomev.  Division  of  Market  Regulatioo. 
Commtssion.  dalad  October  1. 1999  (- Amendment 
No  1-). 

*  See  Securities  Exchange  Act  Release  No.  42025 
(October  18.  19991.  64  FR  25091. 
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the  Exchange's  Minor  Rule  Violation 
Plan  CMRVP"  or  "Plan").'  Currently, 
the  Minor  Rule  Violation  Pane! 
("Panel")  imposes  late  5ning  charges 
according  to  the  following  fine 
schedule." 
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The  Exchange  is  now  proposing  to 
subject  the  late  filing  violations  to  the 
standard  recommended  fine  schedule 
applicable  to  most  other  violations 
governed  by  the  Plan.  The  standard 
rBcommended  fine  schedule  imposes  a 
SlOO  fine  for  the  first  violation  within 
a  rolling  twelve  month  period  and  a 
S500  fine  and  SI 000  fine  for  the  second 
and  third  such  violations. 

Unlike  the  current  fine  schedule,  the 
proposed  fine  schedule  would  not 
expressly  increase  fines  based  on  the 
number  of  days  a  particular  report  was 
filed  late.  However,  the  Exchange 
expects  the  Panel  to  exercise  its 
discretion  to  enhance  sanctions 
proportionally  for  reports  that  are  more 
or  less  significantly  overdue.' 
m.  Discussion 

lAfter  careful  review,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  widi  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange."  In 
particular,  the  Commission  believes  that 
the  proposal  is  consistent  with  Sections 
6(b)(6) »  and  6(b)(7)  >"  of  the  Act.  The 
proposal  is  consistent  with  the 
requirements  of  Sections  6(b)(6)  and 
6(b)(7)  in  that  it  provides  fair 
procedures  and  guidelines  that  enable 


=  On  May  30.  1996  the  CommissioD  approved  a 
proposed  rule  change  Ihat  established  tLe 
Exchanga's  MRVP.  Sm  S<curities  Exchange  Act 
Release  No.  37255  (May  JO.  1996).  61  FR  28918 
(June  6.  19Q6)("  Approval  Order"). 

°  This  fine  schedule  is  also  set  forth  under 
ExrJiange  Article  XI.  Rule  A.  Interpretation  and 
Pobcy  .02.  which  will  be  similarly  amended  to 
eliminate  the  0ne  schedule. 

'  See  Amendment  .So.  l .  supra  note  3. 

1  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rules  impact  on 
efHdency,  competition,  and  capital  rormation.  15 
U..S.C  78c(n. 

»  Section  6(bK6l  requires  the  Commission  to 
determine  that  the  rules  of  the  exchange  provide 
that  its  members  and  persons  associated  with 
members  shall  be  appropriately  disciplined  for 
violating  the  federal  securities  laws  or  the  rules  of 
the  exchange  by  line  or  other  fittUie  sanction.  1 5 
use  78(Ib)(6). 

'"Section  B(b)(7)  requires  the  Commission  to 
determine  that  the  rules  of  the  exchange  provide  a 
fair  procedure  for  disciplining  its  members  and 
persons  associated  with  members.  15  U.S.C 
78t(b)(7). 


the  Exchange  to  appropriately  discipline 
its  members  and  persons  associated 
with  members  for  violations  of  the  rules 
of  the  exchange. 

The  Commission  notes  particnilarly 
that  the  fine  schedule  under  the  Plan  is 
merely  a  recommended  fine  schedule, 
and  that  fines  of  more  or  less  than  the 
recommended  fines,  up  to  a  maximum 
of  $2500,  may  be  imposed  in 
appropriate  circumstances."  The 
Commission  expe<:ts  the  Panel  to 
exercise  its  discretion  to  deviate  fit)m 
the  Plan's  recommended  fine  schedule 
in  determining  fine  amounts,  as 
appropriate.  Further,  the  Commission 
expects  the  Exchange  to  continue  to 
resolve  more  serious  violations  of  the 
ndes  through  use  of  its  formal 
disciplinary  procedures,  such  as  in  the 
case  of  an  egregious  violation  or  a 
habitual  offender. 

IV  Conclusion 

For  the  foregoing  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  Sections  6(b)(6)  and  6(b)(7)  of  the 
Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act. '2  that  the 
proposed  rule  change  (SR-CHX-99-12) 
is  approved. 

For  the  Commission,  by  the  Oivision  of 
Market  Regulation,  pursuant  (o  delegated 
authority." 
fonalfaan  G.  Katz, 
Secwlary. 

IFR  Doc.  99-31786  Filed  12-7-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42184:  File  No.  Sfl-NYSE- 
99-40) 

Self-Regulatory  Organizations;  l4otice 
of  Filing  and  Order  Granting 
Accelerated  Approval  o(  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Amending  Exchange 
Rule  123B  To  ProhlbH  Specialists  From 
Charging  Commiaalons  on  SuperOot 
Orders 

November  30, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  Rule  19b-»  thereunder,- 


notice  is  hereby  given  that  on  October 
4, 1999,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change.  The  Exchange 
filed  Amendment  No.  1  on  November 
17. 1999^  and  Amendment  No.  2  on 
November  29.  1999.-'  The  proposed  rule 
change,  as  amended,  is  described  in 
Items  I  and  U  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change  for 
a  90-day  pilot  to  expire  on  February  26, 
2000. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  tliree 
amendments  to  Exchange  Rule  123B. 
The  first  relates  to  commission-free 
execution  of  orders  received  by 
specialists  through  the  SuperDOT 
System  pursuant  to  Rule  123B(b)(l);  the 
second  sets  forth  the  Exchange's  policy 
under  Rule  123B(b)(3)  with  respect  to 
the  timeframe  in  which  specialists  must 
issue  an  execution  report  for  stopped 
orders;  and  the  third  clarifies  the 
treatment  of  canceled  and  replaced 
orders.  The  text  of  the  proposed  rule 
change  is  available  at  the  Exchange  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  HI  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sedions  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


' '  Se«  Approval  Ord«r.  supra  note  5. 

"15U.S.a7»s(b)(2). 
'M7CFR200.3O-3(aM12), 
'15U.S.C7«s(bKI). 
'l7CFR240.l9b-<. 


*  In  Amendment  No,  1  the  Exchange  increased 
the  timeframe  for  commission-free  orders  executed 
through  the  Exchange's  SuperDOT  System  from  two 
minutes  to  five  minutes.  See  letter  from  lames  E. 
Buck,  Senior  Vice  f^resident  and  Secrelar> . 
Excfaanga.  to  Richard  Strasser.  Assistant  Director. 
Oivision  of  Market  Regulation  (■'Division"). 
Commission,  dated  November  16,  1999 

*ln  Amendment  No.  2.  the  Exchange  requested 
Ihat  the  Commission  approve  the  proposal  ana 
pilot  buis  for  90  days  See  letter  from  lames  E 
Buck.  Senior  Vice  President  and  Secretary. 
Exchange,  to  Richard  Strasser,  Assistant  Director. 
Division,  Conunission.  dated  Novetntjer  29, 1999. 


A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  proposes  the  following 
three  amendments  to  Ride  123B. 

Commission-Free  Execution.  Under 
Exchange  Rule  123B(b)(l).  specialists 
may  not  charge  floor  brokerage  (i.e.,  a 
commission  imposed  on  exchange  floor 
brokers)  for  executing  market  and 
marketable  limit  orders  *  received  by 
means  of  the  Exchange's  automated 
order  routing  system  known  as 
SuperDOT.  The  Exchange  proposes  to 
amend  Rule  123B  and  add  .10  in  the 
Supplementary  Material  to  the  Rule  to 
extend  the  no  fx)mnussion  policy  to  all 
orders  received  by  specialists  via 
SuperDOT  that  are  executed  within  five 
minutes  of  receipt.  This  proposal  would 
extend  the  commission-free  execution  to 
include  limit  orders  that  are  not 
marketable  at  the  lime  of  receipt  by  the 
specialist  but  that  are  executed  within 
the  five-minute  timeframe.  The  Rule 
will  be  amended  to  eliminate  reference 
to  "market"  and  "marketable  limit 
orders"  since  all  orders  received 
through  SuperDOT  will  be  eligible  for 
commission-free  execution.  The 
provision  allowing  the  specialist  to 
charge  a  commission  on  orders  to  sell 
short  is  also  being  eliminated. 

Execution  of  Guaranteed  Orders. 
Orders  received  by  specialists  via 
SuperDOT  must  be  executed  in 
accordance  with  Exchange  auction 
market  procedures.  Specialists  must 
expose  system  orders  to  the  trading 
crowd,  and  system  orders  are  deemed  to 
be  "held"  orders.  A  specialist  may  be 
deemed  to  have  "missed  the  market"  if 
any  such  order  is  not  executed  against 
prevailing  contra  side  interest  in  the 
market  at  the  time  the  order  is  received.'* 

Exchange  specialists  may  "stop"  and 
order  in  an  attempt  to  better  the  price 
that  order  would  receive  in  the  current 
market.  Under  Exchange  Rule  1 16,  a 
stop  by  the  specialist  at  a  specific  price 
guarantees  that  the  order  will  receive 
that  price  if  the  specialist  is  unable  to 
improve  it." 


s  A  markelalile  limit  order  is  defined  as  an  order 
with  a  limit  price  which  is  at  or  better  than  the 
prevailing  quotation  at  the  time  the  order  is 
received  bv  the  specialist.  See  Exchange  Rule 
l23B{b|(ll! 

<■  If  a  specialist  has  "missed  the  market"  and  the 
order  is  executed  outside  of  the  five-minute 
timeframe,  the  specialist  will  not  be  allowed  to 
charge  floor  brokerage.  Telephone  conversation 
between  Don  Siemer,  Director.  Market  Surveillance. 
Exchange,  and  Marc  McKaylfi.  Attorney.  Division. 
Commission,  on  October  30. 1999 

-  For  orders  that  are  stopped  within  the  five- 
minute  timeframe  from  receipt  but  executed  outside 


Exchange  Rule  123B(b)(3)  provides 
that  the  Exchange's  SuperDOT  system 
will  issue  a  report  of  execution  at  the 
stop  price  if  the  specialist  has  not  done 
so  "within  such  time  period  as  the 
Extihange  may  spticify  from  the  time  the 
stop  was  granted."  Tbe  Exchange 
proposes  to  amend  Rule  123B  to  specify 
in  .10  in  the  Supplementary  Material  to 
the  Rule  that  the  time  period  after 
which  a  system-generated  execution 
report  will  be  issued  at  the  stop  price 
will  be  two  minutes.  This  proposed 
provision  should  help  to  ensure  the 
timely  execution  of  orders  that  are 
stopped. 

Canceled  and  Replaced  Orders.  The 
Exchange  proposes  to  add  .20  in  the 
Supplementary  Material  to  Rule  1 23B  to 
clarify  that  if  an  order  with  the 
specialist  is  canceled  and  replaced,  the 
replacement  order  is  considered  a  new 
order  for  purposes  of  the  Rule. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(5) "  in  that  it  is  designed  to  remove 
impiKiiments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nUe  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

'The  Exchange  reviewed  the  proposed 
rule  change  with  members  and 
organizations  representing  various 
constituencies  of  the  Exchange.  No 
written  comments  were  solicited  or 
received  with  respect  to  the  proposed 
ride  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 


Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  (Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-40,  and  should  be 
submitted  by  December  29, 1999. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  pilot  is  consistent  with  the 
requirements  of  the  Act."  In  particular, 
the  Conunission  finds  the  proposal  is 
consistent  with  Section  6(b)(5) '"  of  the 
Act.  Section  6(b)(5)  requires,  among 
other  things,  that  the  rules  of  the 
exchange  be  designed  to  facilitate 
transactions  in  securities  and  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public. 

The  Commission  believes  that  the 
proposed  rule  change,  by  reducing 
transaction  costs  associated  with 
SuperDot  orders,  should  facilitate  such 
transactions.  Also,  clearly  identifying 
the  time  within  which  an  execution 
report  must  be  issued  for  stopped  orders 
should  help  to  ensure  that  timely 
execution  of  stopped  orders  takes  place, 
thereby  prmiding  for  the  efficient 
execution  of  orders  received  through  the 
SuperDOT  system.  Finally,  because  new 
orders  are  granted  specific  execution 
rights,  it  is  important  to  clearly  identif>' 
what  will  be  considered  a  new  order  for 
purposes  of  rule  123B. 

In  light  of  the  cost-saving  benefits  that 
will  flow  to  market  participants  entering 
SuperDot  orders,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  F«leral  Register. 

/( is  therefore  ordered,  pursuant  to 
19(b)(2)  of  the  Act,"  that  the  proposed 


of  the  five-minule  timeframe  from  receipt, 
specialists  will  nol  be  allowed  to  charge  floor 
brokerage.  As  with  all  stopped  orders,  if  the  order 
is  executed  at  a  price  less  favorable  than  the 
stopped  price,  the  specialist  will  be  liable  for  the 
difTerences  in  the  two  prices.  Id. 
•  15  U.S.C  78flb«5l. 


"In  addition,  pur^fuanl  to  Section  3(f)  of  the  Act. 
the  Commission  has  cxmsidined  the  proposal's 
impact  on  efficiency,  tximpetition  and  capital 
formation.  15  VS.C.  78c(f). 

'°  15  U.S  C  78llb)(5l. 

"  15  U.S.C  7»s(bM2). 
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rule  change  (SR-NYSE-g9-~40)  is 
approved  through  February  26. 2000." 

For  Ihe  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-* 
lonallian  G.  Katz. 
Secretari'. 

IFR  Doc.  99-31781  Filed  12-7-99;  8:45  am! 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-42195;  Rl«  No.  SR-OCC- 
99-09] 

Sett-Regulatory  Organizations;  Tlie 
Options  Clearing  Corporation;  Notice 
ot  Filing  of  Proposed  Rule  Change  To 
Amend  OCC's  By-Laws  and  Rules  To 
Merge  tlie  Currently  Separated  Equity 
and  Non-Equity  Elements  of  the  OCC's 
Clearing  Fund 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
September  24.  1999.  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  ni  below,  which  have 
been  prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
OCC's  By-Laws  and  Rules  to  merge  the 
equity  and  non-equity  elements  of  the 
OCC's  clearing  fund  into  one  clearing 
fund  with  contributions  based  on  total 
margin  requirements.  The  minimum 
contribution  of  the  combined  clearing 
fund  will  beSlSO.OOO. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 


I'Ttie  ■pprovB)  of  the  pilot  should  not  be 
IntHfprvted  aji  suggtMting  (hat  the  Cominisiion  is 
predisposed  to  approving  tile  proposal 
penndnently. 

'"  17  (JR  200.30-3191(121. 

1  15  LT.S.C  7Ss(bl(l|. 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  merge  the  currently 
separated  equity  and  non-equity 
elements  of  the  OCC's  clearing  fund, 
referred  to  in  OCC's  By-Laws  and  Rules 
as  the  "stock  clearing  fund"  and  the 
"non-equity  securities  clearing  fund," 
into  one  combined  clearing  fund  with 
contributions  based  on  total  margin 
requirements.  The  minimum 
contribution  of  the  combined  clearing 
fund  will  be  $150,000.  The  nje  change 
also  changes  the  language  of  Article  VIll 
of  the  By-Laws  and  Chapter  10  of  the 
Rules  and  attempts  to  conform  the 
language  of  Article  Vin.  Section  5(a) 
more  closely  to  that  of  Article  VUl. 
Section  1 ,  without  changing  the 
substance  of  those  provisions. 

OCC  believes  that  for  some  time  the 
division  of  the  clearing  fimd  into  two 
elements  has  served  no  useful  purpose, 
hi  1982,  when  OCC  first  began  clearing 
non-equity  products,  including  treasury, 
currency,  and  stock  index  options,  OCX 
Instituted  a  separate  non-equity  element 
to  the  clearing  fund  to  limit  the  impact 
of  a  member  default  in  one  product 
base,  either  equity  or  non-equity,  on 
members  trading  only  the  other  product 
base.  The  element  of  the  clearing  fund 
applicable  to  the  product(s)  involved  in 
the  default  would  be  utilized  first;  only 
after  that  element  was  exhausted  would 
the  other  element  be  used.  Beginning  in 
1986,  vrith  the  introduction  of  the 
Theoretical  Intermarket  Margin  System 
("TIMS")  for  non-equity  products,  some 
margin  offsets  were  allowed  between 
equity  and  non-equity  products.  Such 
offsets  further  expanded  following  the 
implementation  of  TIMS  for  equity 
products  in  1991.  The  blurring  of  the 
distinction  between  equity  and  non- 
equity margin  requirements  and  the 
integration  of  OCC's  equity  and  non- 
equity systems  in  general,  has  reached 
a  level  sucji  that  clearing  members  only 
have  a  single  margin  requirement, 
whicJi  is  iised  to  determine  the  size  of 
each  element  of  the  clearing  fund  each 
month. 

According  to  CX;C,  almost  all  clearing 
members  already  contribute  to  both  the 
equity  and  non-equity  elements  of  the 
clearing  fund  and  thus  are  subject  to  the 
$75,000  minimum  contribution  for  each 
element.  For  those  members,  a  merger  of 
the  two  elements  into  one  combined 


'The  f:;ominission  has  modified  the  text  of  the 
sunuoaries  prepared  by  OCC. 


clearing  fimd  would  cause  no  aggregate 
change  in  the  size  of  their  clearing  fund 
contribution.  Five  clearing  members 
clear  either  only  equity  or  only  non- 
equity products  and  therefore  contribute 
to  only  one  element  of  the  clearing  ftmd. 
three  of  these  members,  however,  would 
not  have  their  contributions  affected  by 
the  proposed  merger  because  their 
current  activity  puts  their  contributions 
well  above  the  proposed  $150,000 
minimum.  Thus,  the  merger  of  the  two 
elements  into  one  clearing  fimd  would 
not  materially  change  the  overall  size  of 
the  clearing  fund  and  would  only  have 
a  minor  impact  on  a  small  number  of 
members. 

Consistent  with  Article  Vin,  Section  2 
of  OCC's  By-Laws.  OCC  will  issue  a 
memorandum  to  its  clearing  members  at 
least  five  business  days  prior  to  the 
effective  date  of  the  rule  change 
advising  them  of  the  change  in  the 
minimum  contribution  and  advising 
them  of  their  ability  to  withdraw  from 
membership  should  they  choose  not  to 
make  the  required  clearing  fimd 
contribution. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  1 7A  of 
the  Act  of  promoting  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  because  the  rule 
change  eliminates  the  unnecessary 
subdivision  of  the  clearing  fimd. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  (±ange  would  impose  any 
burden  on  competition. 

(Cj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  EChctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Act 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspet:tion  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-99-9  and 
should  be  submitted  by  December  29. 
1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
lonathan  G.  Kalz, 
Secretary. 

IFR  Doc.  99-31785  Filed  12-7-99:8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42193;  File  No.  SR-PCX- 
99-49) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange.  Inc.  Relating  to 
Financial  Reports  and  Related  Notices 
(EDGAR  Rule  Filing) 

December  1. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  ExtJiange  Act  of  1934 
("Act") '  and  Rule  19b-l  thereunder,^ 
notice  is  hereby  given  that  on  November 
9, 1999,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pn>posed  Rule  Change 

The  PCX  proposes  to  amend  its  Rule 
pertaining  to  Financial  Reports  to  allow 
for  materials  filed  with  Ihe  SEC  through 
the  SEC's  Electronic  Data  Gathering, 
Analysis,  and  Retrieval  ( "EDGAR") 
system  to  be  considered  effectively  filed 
with  the  Exchange.  Below  is  the  text  of 
the  proposed  rule  change. ^ 
Rule3.3(t)(l). 
Commentary  .04. 

Material  required  to  be  filed  pursuant  to 
the  Securities  Exchange  Act  of  1934  mil 
be  considered  as  effectively  filed  mth 
the  Exchange  upon  filing  such 
documents  through  the  SEC's  Electronic 
Data  Gathering  Analysis  and  Retrieval 
("EDGAR"!  system,  excepting  Forms  8- 
Ks  and  proxy  soliciting  material. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exc:hange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

PCX  Rule  3.3(l)(l)  requires  that 
companies  applying  for  listing  on  the 
PCX  enter  into  agreements  with  the 
Exchange  and  become  subject  to  its 
rules,  regulations  and  policies 
applicable  to  listed  companies.  Pursuant 
to  the  listing  agreement  with  the 
Exchange  and  the  rules  under  the  Act, 
each  listed  company  is  required  to 
submit  materials  to  be  filed  pursuant  to 
the  Act.-" 


To  relieve  listed  companies  of  the 
burden  and  costs  of  providing  separate 
paper  copies  of  their  SEC  filings  to  the 
Exchange,  the  Exchange  proposes  to 
amend  its  filing  requirements  so  that  a 
company  that  electronically  files 
documents  with  the  Oimmission  will  be 
deemed  to  have  satisfied  its  comparable 
filing  requirement  with  the  PCX. 
Specifically,  the  Exchange  now 
proposes  that  materials  required  to  be 
filed  pursuant  to  the  Act.  pursuant  to 
PCX  Rule  3.3(t)(l)(ii).  except  for  Form 
8-Ks  and  Preliminary  Final  Proxy 
Materials,  be  considered  effectively  Bled 
with  the  Exchange  upon  filing  such 
documents  through  the  SEC's  EIXJAR 
system.  The  Exchange  will  continue  to 
require  that  listed  issuers  manually  file 
one  copy  of  all  Form  8-Ks  and 
Preliminary  Final  Proxy  Materials  with 
the  Exchange  in  order  to  be  able  to 
approximately  monitor  significant 
corporate  events. 

2.  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section 
6(b)  ■■  of  the  Act,  in  general,  and  Section 
6(b)(5),'  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling. 
pnx:essing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  and  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  bimien  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


'  17  CFK  200.3O-3(«)(12). 
■  15  U.S.C  788(b)(1) 
si7Cni2«0.19b-«. 


'  New  language  is  italicized. 

•  l^aleriats  to  bo  hied  pursuant  to  tlie  Act  include 
Forms  tt-K  Current  Report,  l{i-CJ  Quarterly  Report. 
Iti-K  Annual  Report,  or  other  annual  report  forms 
for  issuers  using  other  than  Form  lOK:  any  proxy 
soliciting  mdterial;  Forms  3  and  4.  reports  of  Ihe 
Ompanys  officers,  direcloi^.  and  holders  of  mote 
than  lO'i  of  the  registered  equity  security;  (one 
signed  copy,  except  when  b  company  having 
securities  listed  on  another  natioiul  securities 


exchange  lias  taken  advantage  of  SEC.  Regulation 
240.16a-l(c)  and  has  designated  another  exchange 
as  Ihe  only  exchange  with  which  such  reports  are 
to  t>c  fited.  Designating  an  exchange  may  be 
Accomplished  by  filing  a  letter  with  the  Securities 
and  E.vchange  Comraisslon  with  a  copy  to  each 
exchange  on  which  the  sloclt  is  listed):  and  Form 
144,  notice  of  proposed  sale  of  restricted  securities 
(this  report  need  be  Filed  under  SEC  Regulation 
230.  t44(b)  odIv  with  the  principal  exchange  on 
which  the  seiruriliBS  am  listed).  See  PCX  Ru)e 
3..1(IKlKii) 

MS  U.S.C.  7Bftbl. 

•15U.S.C.  7«H5| 
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m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regidatory 
organization  consents,  the  Commission 
wiU— 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  SoUcitatton  of  Conunents 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-99-49  and  should  be 
submitted  by  December  29. 1999. 

For  tlie  Coininission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorit>^' 
lonalhan  G.  Kalz, 
Secretar}'- 
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SECURrriES  and  exchange 

COMMISSION 

[Release  No.  34-42188:  File  No.  SR-PCX- 
99-17] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  tl>e  Proposed 
Rule  Ctiange  by  the  Pacific  Exctiange, 
Inc.  Relating  to  a  ricket-to-Follow 
Amendment  to  the  PCX  Rules  on 
Telephones  on  the  Options  Floor 

December  1, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  1. 
1999,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  1.  n,  and 
III  below,  which  Items  have  been 
prepared  by  the  PCX.  On  November  12, 
1999,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  conmients  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  modify 
its  rules  on  options  trading  to  permit 
Floor  Brokers  to  inunediatoly  represent 
intra-floor  telephonic  orders  in  the 
trading  crowd,  with  a  written  order 
ticket  immediately  to  follow. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Orgamzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  modify 
its  rules  to  reduce  the  amount  of  time 
required  before  intra-fioor  telephonic    , 
orders  can  be  represented  in  the  trading 
crowd.  Currently,  Options  Floor  Brokers 
are  not  permitted  to  represent  orders 
they  receive  over  the  telephone  unless 
and  until  they  have  prepared,  ttom 
outside  the  trading  crowd,  a  written, 
time-stamped  order  ticket.* 

The  Exchange  is  now  proposing  to 
adopt  new  PCX  Rule  6.2(h)(4)(C),  which 
will  provide  that  a  Floor  Broker  in  a 
trading  crowd  who  receives  an  order 
from  a  Member  of  Member  Firm 
representative  located  on  the  Trading 
Floor  may  represent  that  order 
immediately  in  the  trading  crowd, 
provided  that  a  written,  time-stamped 
order  ticket  for  that  order  must  be  taken 
immediately  to  the  Floor  Broker  in  the 
trading  crowd.'  The  Exchange  is  also 
proposing  to  remove  the  following  text 
from  proposed  PCX  Rule  6.2(h)(4)(B): 
"Floor  Brokers  who  receive  telephonic 
orders  while  in  the  trading  crowd  must 
step  outside  of  the  trading  crowd,  write 
up  an  order  ticket  and  time-stamp  it 
before  representing  the  order  in  the 
crowd."  In  addition,  the  Exchange  is 
proposing  to  modify  PCX  Rule  6.67 
("Orders  Required  to  Be  in  Written 
Form")  by  adding  new  subsection  (d), 
which  will  provide  that  a  Floor  Broker 
may  represent  a  telephonic  order,  with 
the  ticket  to  follow,  as  provided  in  PCX 
Rule  6.2(h)(4)(C).  The  Exchange  is  also 
proposing  to  modify  PCX  Rule  6.85 
("Market  Maker  Orders  Executed  by 
Floor  Brokers")  by  providing  that  PCX 
Rule  6.2(h)(4)(C)  is  an  exception  to  the 
general  rule  that  when  a  Floor  Broker 
receives  a  verbal  order  from  a  Market 
Maker,  or  when  a  Floor  Broker  is 


'  17  UAC.  200.30-3(lKl2). 


•i5U.s.C7aribKi|. 

<l7CFR240.1M>-(. 

>  See  LMer  froin  Michael  Kerson.  Director. 
Regulatory  Policy.  PCX.  to  John  Kneser.  Anomey. 
Division  of  Market  Regulation.  Commission,  dated 
November  10. 1999  ("Amendment  No.  1").  The  text 
ot  Amendment  No.  1  is  incorporated  into  tllis 
notice. 


*  See,  e.g.  proposed  PCX  Rule  6.2(hK4}(B|. 
published  for  public  comment  in  Filing  .No.  SR- 
PC3(-98-30.  Exchange  Act  Release  No.  41018 
(Kebruar\-  3.  19g«).  64  FR  76ai  (February  16, 1990) 
("Floor  Brokers  who  receive  telephonic  orders 
while  in  the  trading  crowd  must  step  outside  of  the 
crowd,  write  up  an  order  ticket  and  time  stamp  it 
before  representing  the  order  in  the  crowd");  See 
also  PCX  rule  6.85.  Com,  .03  ("when  a  Floor  Broker 
receives  a  vertial  order  from  a  Market  Maker,  or 
when  a  Floor  Broker  is  requested  by  a  Market  Maker 
to  alter  an  otrler  in  his  possession  in  any  way,  the 
Floor  Broker  shall  immediately  prepare  an  order 
ticket  from  outside  the  trading  crowd  and  lime 
stamp  it"). 

^  In  Amendment  No.  1 .  the  Exchange  modified 
the  proposed  text  of  PCX  Rule  6.2(hH4)(C|  to 
provide  that  an  order  ticket  for  ihe  order  must  lie 
prepared  and  time  stamped  in  Ihe  member  firm 
booth  before  the  order  is  transmitted  telephonically 
to  the  Floor  Broker  in  the  trading  cnnvd.  See 
Ameodroeol  No.  1.  supra  note  3. 


Federal  Register/ Vol.  64,  No.  235 / Wednesday.  December  8,  1999 /Notices 


68715 


requested  by  a  Market  Maker  to  alter  an 
orijer  in  his  possession  in  any  way.  the 
Floor  Broker  shall  immediately  prepare 
an  order  ticket  from  outside  the  trading 
crowd  and  time-stamp  it.  Accordingly. 
Floor  Brokers  who  receive  intra-floor 
telephonic  orders  from  Market  Makers 
will  be  permitted  to  represent  those 
orders  immetliately,  with  the  ticket 
immediately  to  follow.** 

The  Exchange  notes  that  pursuant  to 
Options  Floor  Procedure  Advice 
("OFPA")  F-5.  hand  signals  may  be 
used  to  increase  or  decrease  the  size  of 
an  order,  to  change  the  order's  limit,  to 
cancel  an  order  or  to  activate  a  market 
order,  as  long  as  the  cancellation  or 
change  to  the  order  is  "relayed  to  the 
Floor  Broker  in  a  time-stamped,  written 
form  immediately  thereafter,"  Although 
OFPA  F-5  is  rarely  used  on  the  PCX,  the 
Exchange  is  proposing,  as  a  matter  of 
consistency,  to  eliminate  the  following 
text  from  OFPA  F-5:  "i\ny  changes  to 
an  order  must  be  documented  in  writing 
outside  of  the  crowd  and  the  ticket  time- 
stamped,  before  the  revised  order  may 
be  represented." 

The  Exchange  believes  that  the  rule 
change  is  necessary  to  assure  that,  as 
more  and  more  option  orders  are 
transmitted  and  represented 
electronically  on  the  PCX,  manual 
orders  represented  by  Floor  Brokers  are 
not  placed  at  a  competitive 
disadvantage.  In  that  regard,  the 
Exchange  notes  that  pursuant  to  PCX 
Rule  6.88  (Exchange-sponsored  Hand- 
Held  Terminals  for  Floor  Brokers) '  and 
6.89  (Proprietary  Brokerage  Order 
Routing  Terminals)."  PCX  member  firms 
currently  may  send  orders  electronically 
from  off  the  Trading  Floor  directly  to  a 
Floor  Broker's  hand-held  terminal 
located  in  the  trading  crowd  on  the 
Options  Floor. 

The  Exchange  believes  that 
implementation  of  the  proposed  rule 
change  will  not  diminish  the  ability  of 
the  &(change  to  conduct  adequate 
surveillance  for  rule  violations.  The 
Exchange  twiieves  that  the  continuing 
requirement  for  floor  memt)ers  to 
prepare  a  wmtten.  time-stamped  order 
ticket,  which  will  document  the  time  of 
order  entry,  will  satisfy  the  Exchange's 
audit  trail  requirements  in  that  regard. 
Further,  the  execution  time  of  the  order 
will  otherwise  be  documented  by  the 
fxintra  party  or  parties  to  the  trade  ^  as 


"  Under  Proposed  PCX  Rule  6.2(b)(4),  Floor 
Brokers  are  not  permitted  to  communicate  directly 
with  petsons  located  off  the  Trading  Floor.  See  File 
No.  SR-PCX-9B-30 

'  See  Securities  Exchange  .Act  Release  No.  39970 
(Ivlay  7.  1998).  63  int  26662  (May  13.  1998). 

*  See  Securities  Exchange  Act  Release  No.  40577 
(October  20.  1998).  63  FR  57721  (CMober  28. 1998). 

•See  PCX  Rule  6  69  and  OFPA  G-12. 


well  as  by  the  price  Report  Terminal 
Operator  (a  POC  employee). 

2.  Basis 

The  Exchange  believes  that  this 
proposal  is  consistent  with  Section 
6(b) '°  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),' '  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

///.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  vtrritten  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  tietween  the 
Ckimmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-99-17  and  should  be 
submitted  by  December  29, 1999. 

For  Ihe  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '- 
lonathan  G.  Katz, 
Secretary. 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  proposed  priorities: 

request  for  public  comment. 

summary:  As  part  of  its  statutory 
authority  and  responsibility  to  analyze 
sentencing  issues,  includiiig  operation 
of  the  federal  sentencing  guidelines,  and 
in  accordance  with  Rule  5.2  of  its  Rules 
of  Practice  and  Procedure,  the 
Commission  has  preliminarily 
identified  certain  priorities  as  the  focus 
of  it  policy  development  work, 
including  possible  amendments  to 
guidelines,  policy  statements  and 
commentary,  for  the  amendment  cycle 
ending  May  1.  2(X)0  The  Commission 
has  only  recently  been  reconstituted 
and.  due  to  the  constraints  of  an 
abbreviated  amendment  cycle,  the 
Commission  proposes  to  place  on  its 
agenda  only  those  items  the 
Commission  hopes  it  may  lie  able  to 
conclude  by  its  statutory  deadline  of 
May  1. 

DATES:  Public  comment  should  be 
received  on  or  before  January  7,  2000. 
ADDRESSES:  Send  comments  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  NE,  Suite  2-500 
South,  Washington,  DC  20002-8002. 
Attention:  Public  Information-Priorities 
Comment. 


i»15U.S.C78Rb). 
iil5U.S.C78flbK5). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502-4590. 
SUPPLEMENTARY  INFORMATION:  Due  to  a 
constrained  schedule  for  developing 
and  promulgating  amendments  in  the 
current  amendment  cycle,  tlie 
Commission  has  determined  it 
necessary  to  focus  and  limit  its  policy 
development  work  for  the  current 
amendment  cycle  to  policy  work  it 
believes  it  may  reasonably  accomplish 
by  May  1.  2000.  Accordingly,  the 
Commission  has  limited  its  current 
policy  development  priorities 
principally  to  the  following  areas:  (i) 
Implementation  of  legislative  directives 
and  other  high  priority  crime  legislation 
enacted  by  the  105th  Congress  for  which 
guideline  amendments  were  not 
developed  or  finalized  by  the  previous 
Commission:  and  (ii)  Resolution  of  a 
limited  number  of  high  priority  "circuit 
conflicts"  in  guideline  interpretation, 
with  the  goal  of  enhancing  the 
consistency  with  which  the  guidelines 
are  applied.  While  the  Commission 
intends  to  address  these  priority  issues 
promptly,  it  recognizes  that  the  tight 
time  constraints  and  possible 
complexities  of  several  of  the  issues 
may  not  permit  completion  of  all  work 
to  the  Commission's  satisfaction  by  the 
statutory  deadline  of  May  1.  The 
Commission  plans  to  address  any 
unfinished  policy  development  work 
from  this  agenda  during  the  next 
amendment  cycle  unless  Congress 
enacts  legislation  providing  the 
Commission  with  emergency 
amendment  authoritv.  which  would 
enable  the  Commission  to  submit 
guideline  amendments  after  the  May  1 
statutory  deadline. 

The  specific  policy  development 
issues  that  the  Commission  hopes  to 
address  in  this  cycle  are  as  follows — 

I.  Legislative  OirectiTes 

The  Commission  has  identified  the 
implementation  of  the  following 
directives  as  a  priority  for  this 
amendment  cycle: 

(A)  The  No  Electronic  Theft  (NET)  Act 
of  1997 — Congress  directed  the 
Commission,  under  emergency 
amendment  authority,  to  ensure  that  (1) 
the  guideline  penalties  for  intellectual 
property  offenses  are  sufficiently 
stringent  to  deter  those  crimes:  and  (2) 
the  guidelines  pertaining  to  intellectual 
property  offenses  provide  for 
consideration  of  the  retail  value  and 
quantilv  of  infringed  items. 

(B)  The  Telemarketing  Fraud 
Prevention  Act  of  1998 — Congress 
directed  the  Commission,  under 
emergency  authority,  to  provide  (1) 
Substantially  increased  penalties  for 


persons  convicted  of  telemarketing 
offenses:  (2)  An  additional  sentencing 
enhancement  if  the  offense  involved 
sophisticated  means,  including  but  not 
limited  to  sophisticated  concealment 
efforts;  and  (3)  An  additional  sentencing 
enhancement  for  cases  in  which  a  large 
number  of  vulnerable  victims  are 
affected  by  a  fraudulent  scheme  or 
schemes.  The  Commission  promulgated 
emergency  amendments  in  September 
1998  in  response  to  this  directive,  but 
they  must  be  re-promulgated  in  the 
coming  amendment  cycle  to  be  made 
permanent. 

(C)  The  Wireless  Telephone 
Protection  Act  of  1998 — Congress 
directed  the  Commission  to  review  and. 
if  appropriate,  amend  the  guidelines  to 
provide  an  appropriate  penalty  for 
offenses  involving  the  fraudulent 
cloning  of  wireless  telephones. 

(D)  The  Identity  Theft  and 
Assumption  Deterrence  Act  of  1 998 — 
Congress  directed  the  Commission  to 
review  and.  if  appropriate,  amend  the 
guidelines  to  provide  an  appropriate 
penalty  for  each  offense  under  18  U.S.C. 
1028  (fraud  in  connection  with 
identification  documents). 

(E)  The  Protection  of  Children  bom 
Sexual  Predators  Act  of  1998 — Congress 
directed  the  Commission  to  (1)  Provide 
a  sentencing  enhancement  for  offenses 
relating  to  the  transportation  of 
individuals  for  illegal  sexual  activity:  (2) 
Provide  a  sentencing  enhancement  if  the 
defendant  used  a  computer  in 
connection  with  a  sexual  offense  against 
a  minor;  (3)  Provide  a  sentencing 
enhancement  if  the  defendant 
knowingly  misrepresented  the 
defendant's  identity  in  connection  with 
a  sexual  offense  against  a  minor:  (4) 
Increase  the  penalties  in  any  case  in 
which  the  defendant  engaged  in  a 
pattern  of  activity  involving  the  sexual 
abuse  or  exploitation  of  a  minor:  and  (5) 
Amend  the  guidelines  to  clarify  that  the 
term  "distribution  of  pornography"  in 
the  guidelines  relating  to  distribution  of 
child  pornography  applies  to 
distribution  for  monetary  remuneration 
or  for  a  non-pecuniary  interest. 

n.  Other  High  Priority  Crime 
Legislation 

The  Commission  would  like  to 
consider  amendments  to  the  sentencing 
guidelines  to  implement  the  following 
additional  high  priority  crime 
legislation: 

(A)  The  Methamphetamine 
Trafficking  Control  Act  of  1998— This 
Act  does  not  contain  a  directive,  but  it 
increased  the  penalties  for 
manufacturing,  importing,  or  trafficking 
in  methamphetamine  by  reducing  by 
one-half  the  quantity  of 


methamphetamine  required  to  trigger 
the  various  mandatory  minimum 
sentences  in  the  drug  statutes. 

(B)  Firearms  Legislation — In  Public 
Law  105-386.  Congress  amended  18 
U.S.C.  924(c)  to  (1)  Create  a  tiered 
system  of  sentencing  enhancement 
ranges,  each  with  a  mandator}' 
minimum  and  presumed  life  ma.ximum. 
in  cases  in  which  a  firearm  is  involved 
in  a  crime  of  violence  or  drug  trafficking 
offense  (the  pertinent  minimum 
sentence  being  dependent  on  whether 
the  firearm  was  possessed,  brandished, 
or  discharged):  (2)  Change  the 
mandator}'  minimum  for  second  or 
subsequent  convictions  under  §  924(c) 
fttim  20  to  25  years:  and  (3)  broadly 
define  the  term  "brandish." 

In  Public  Law  105-277  (section  121  of 
the  General  Provisions),  Congress 
amended  18  U.S.C.  922  to  prohibit  an 
alien  who  is  lawfully  present  in  the 
United  States  under  a  non-immigrant 
visa  firom  possessing  or  otherwise  being 
involved  in  a  firearms  offense. 

in.  Circuit  Conflicts 

As  it  has  in  the  past,  the  Commission 
proposes  to  resolve  a  number  of 
conflicts  among  the  circuit  coiuls  on 
sentencing  guideline  issues.  See 
Braxton  v.  United  States,  500  U.S.  344 
(1991).  The  Commission  has  begtm 
working  with  the  Criminal  Law 
Committee  of  the  Judicial  Conference, 
the  United  States  Department  of  Justice, 
and  other  interested  participants  in  the 
federal  criminal  justice  system  to 
identify  and  resolve  high  priority  circuit 
conflict  issues. 

The  Commission  also  expects  to 
review  any  additional  crime  legislation 
enacted  during  the  first  session  of  the 
106th  Congress  for  matters  requiring 
prompt  Commission  response.  Finally, 
the  Ck>mmission  expects  to  consider 
several  minor  technical  or  conforming 
amendments  necessary'  for  proper 
operation  of  the  sentencing  guideline 
system. 

The  Commission  invites  public 
comment  on  these  proposed  priorities. 

Authority:  28  U.S.C.  994(a).  (o);  USSC 
Rules  of  Practice  and  Procedure  5.2. 
Diana  E.  Murphy. 
Chair. 

IFKDoc.  99-31755  Tiled  12-7-99:8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  3168] 

Culturally  Significant  Ob)ects  Imported 
for  Exhibition  Determinations: 
"Salvador  Dali:  Optical  Illusions" 

agency:  Department  of  State. 
action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1.  1999,  and 
Delegation  of  Authority  of  October  19. 
1999, 1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition 
"Salvador  Dali:  Optical  Illusions," 
imported  fi'om  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  The  Wadsworth 
Atheneum.  Hartford.  Connecticut  from 
January  20  to  March  26.  2000.  and  the 
Hirshhom  Museum  and  Sculpture 
Garden.  Washington.  D.C.,  from  April 
19  to  )une  18,  2000.  and  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Carol  B.  Epstein, 
Attorney-Adviser.  Office  of  the  Legal 
Adviser.  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  Stale.  SA-44: 
301-4th  Street.  S.W..  Room  700. 
Washington.  D.C.  20547-0001. 

Dated:  November  24. 1999. 
WUliam  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  U.S.  Depanment  of  Stale. 
IFR  Doc.  99-31793  Filed  12-7-99:  8:45  ami 
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DEPARTMEfa  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[Docket  No.  NHTSA-99-6545] 
RIN2127-AF54 

Federal  Motor  Vehicle  Safety 
Standards:  Side  Impact  Protection; 
Review:  Side  Impact  Protection, 
Passenger  Cars;  Evaluation  Report 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  comments  on 
technical  report. 

SUMMARY:  This  notice  announces 
NHTSA's  publication  of  a  Technical 
Report  reviewing  and  evaluating  its 
existing  Safet>-  Standard  214.  Side 
Impact  Protection.  The  report's  title  is 
Evaluation  of  FMVSS  214— Side  Impact 
Protection:  Dynamic  Performance 
Requirement;  Phase  1:  Correlation  of 
TTI(d)  with  Fatality  Risk  in  Actual  Side 
Impact  Collisions  of  Model  Year  1981- 
1993  Passenger  Cars:  Plan  for  Phase  2: 
Effect  of  FMVSS  214  and  Correlation  of 
TTI(d)  with  Actual  Fatality  Risk  in 
Model  Year  1992-2000  Passenger  C^ars. 
DATES:  Comments  must  be  received  no 
later  than  April  6.  2000. 
ADDRESSES:  Report:  You  may  obtain  a 
copy  of  the  report  &«e  of  charge  by 
sending  a  self-addressed  mailing  label  to 
Publications  Ordering  and  Distribution 
Services  (NAD-51).  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW.  Washington,  DC 
20590.  The  executive  summary  of  the 
report  is  available  on  the  Internet  for 
viewing  on  line  at  www.nhtsa.dot.gov/ 
cars/rules/regrev/evajuate/809004.html. 
The  full  report  is  available  on  the 
Internet  in  PDF  format  at 
wK-w.nhtsa.dot.gov/cars/ruIes/regrev/ 
evaluate/pdf/B09004.pd(. 

Comments  All  comments  should 
refer  to  the  Docket  number  of  this 
notice.  You  may  submit  your  comments 
in  writing  to:  U.  S.  Department  of 
Transportation  Docket  Management. 
Room  PL-401.  400  Seventh  Street.  SW, 
Washington.  DC  20590.  You  may  also 
submit  your  comments  electronically  by 
logging  onto  the  Dockets  Management 
System  website  at  http://dms.dot.gov. 
Click  on  "Help  &  Information"  or 
"Help/Info"  to  obtain  instructions  for 
filing  the  document  electronically. 

You  may  call  Docket  Management  at 
202-366-9324  and  visit  the  Docket  from 
10:00  a.m.  to  5:00  p.m..  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  |.  Kahane,  Chief.  Evaluation 


Division,  NPP-22.  Plans  and  Policy. 
National  Highway  Traffic  Safety 
Administration,  Room  5208,  400 
Seventh  Street,  SW.  Washington,  DC 
20590.  Telephone:  202-366-2560.  FAX: 
202-366-2559.  E-mail: 
ckahane&nbtsa. dot.gov . 

For  information  about  NHTSA's 
evaluations  of  the  effectiveness  of 
existing  regulations  and  programs:  Visit 
the  NHTSA  web  site  at  httpj/ 
vt-ww. nhtsa.dot.gov  and  click 
"Regulations  St  Standards"  underneath 
"Car  Safety"  on  the  home  page;  then 
click  "Regulator)'  Evaluation  "  on  the 
"Regulations  &  Standards"'  page. 
SUPPLEMENTARY  INFORMATION: 

Safet>'  Standard  214  (49  CFR  571.214) 
was  amended  in  1990  to  assure 
occupant  protection  in  a  dynamic  test 
that  simulates  a  severe  right-angle 
collision  (55  FR  45752).  It  was  phased 
into  passenger  cars  by  requiring 
percentages  of  cars  manufactured  during 
September  1.  1993-August  30.  1996  and 
all  cars  manufactured  on  or  after 
September  1 .  1 996  for  sale  in  the  United 
States  to  meet  the  test.  The  purpose  of 
Safety  Standard  214  is  to  reduce 
fatalities  and  injuries  by  limiting  the 
force  levels  on  the  occupant's  thorax 
and  pelvis.  The  test  involves  a  Moving 
Deformable  Barrier  hitting  the  side  of  a 
vehicle.  Side  Impact  Dummies  are 
seated  adjacent  to  the  impact  point.  A 
Thoracic  Trauma  Index.  TTIld)  and 
pelvic  g's  are  measured  on  the 
dummies. 

As  required  by  the  Ckjvemment 
Performance  and  Results  Act  of  1993 
and  Executive  Order  1 2866  (58  FR 
51735).  NHTSA  reviews  existing 
regulations  to  determine  if  they  are 
achieving  policy  goals.  The  agenc\'  is 
evaluating  the  effectiveness,  benefits 
and  costs  of  side  impact  protection  for 
new  passenger  cars  in  two  phases,  as 
crash  data  become  available.  Phase  1 . 
completed  in  this  report,  is  a  statistical 
analysis  of  relationships  between  front- 
seat  TTKd)  and  fatality  risk  in  actual 
side  impacts  on  the  highway,  in 
ba.seline.  pre-standard  vehicles  of  model 
years  1981-93.  based  on  Fatality 
Analysis  Reporting  System  (PARS)  data 
from  late  1980  through  early  1998. 
These  baseline-tested  make-models  have 
been  on  the  road  long  enough  to 
accumulate  a  sufficient  crash  data  base 
for  meaningful  statistical  analyses. 

The  principal  fmding  of  Phase  1  is  a 
statistically  significant  association  of 
TTI(d)  with  side-impact  fatality  risk  in 
passenger  cars  of  model  years  1981-93: 
the  lower  the  TTKd).  the  lower  the 
fatality  risk.  The  observed  relationship 
is  stronger,  however,  in  2-door  cars  than 
in  4-door  cars.  Each  reduction  of  TTKd) 
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by  one  unit  is  associated  with  an 
estimated  0.927  percent  reduction  of 
fatality  risk  in  side  impacts  of  2-door 
cars.  The  association  between  TTKd) 
and  fatality  rislc  in  the  corresponding 
analysis  of  baseline  4-door  cars  was  not 
statistically  significant.  In  2-door  cars, 
TTI(d)  has  improved  from  an  average  of 
110  in  baseline,  model  year  1981-90 
cars  to  an  average  of  74  in  model  year 
1997.  In  4-door  cars,  average  TTICd)  has 
improved  from  80  in  1981-90  to  65  in 
1997. 

The  report  also  presents  a  plan  for 
Phase  2,  a  proposed  statistical 
comparison  of  side-impact  fatality  and 
injury  rates  in  cars  produced 
immediately  after  vs.  immediately 
before  the  implementation  of  FMVSS 
214.  Adequate  crash  data  on  those 
make-models  are  likely  to  accumulate 
by  2001. 

How  Can  I  Influence  NHTSA's 
Thinking  on  This  Evaluation? 

NHTSA  welcomes  public  review  of 
the  technical  report  and  invites  the 
reviewers  to  submit  comments  alwut  the 
data  and  the  statistical  methods  used  in 
the  Phase  1  analyses  or  proposed  for 
Phase  2.  NHTSA  will  submit  to  the 
Docket  a  response  to  the  conunents  and, 
if  appropriate,  additional  analyses  that 
supplement  or  revise  the  technical 
report. 

The  agency  is  especially  interested  in 
learning  of  any  additional  data  or 
information  on  the  following  topics: 

•  Why  do  the  Phase  1  analyses  show 
a  stronger  correlation  of  TTICd)  and 
fatality  risk  in  2-door  cars  than  in  4-door 
cars?  is  it  an  artifact  of  the  date  or  the 
statistical  method,  or  is  there  a  physical 
explanation? 

•  Have  baseline  crash  tests 
conforming  to  the  FMVSS  214 
configuration  been  run  for  any  other 
unmodified  pre-FMVSS  214  cars? 

•  The  Phase  2  plan  (Chapter  8  and 
Appendix  B  of  the  report)  gives 
chronologies  of  the  side-impact  test 
resuit.s  and  side-component 
modifications  of  52  make-model  groups 
of  passenger  cars.  Please  correct  any 
omissions  or  inaccuracies  in  the 
chronologies.  Specifically,  are  TTI(d) 
scores  available  for  any  of  the  make- 
model-year-body  style  combinations 
described  as  "TTI(d)  unknown"  in 
Appendix  B? 

•  Should  any  of  the  52  make-model 
groups  be  excluded  from  the  Phase  2 
analysis  because,  for  example,  the  side- 
structure  upgrade  coincided  with  some 
other  redesign  that  greatly  changed 
crash  rates? 


How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
■Socket,  please  include  the  Docket 
number  of  this  document  (NHTSA-99- 
6545)  in  your  comments. 

Your  primary  comments  must  not  be 
more  than  15  pages  long  (49  CFR 
553.21).  However,  you  may  attach 
additional  documents  to  your  primary 
comments.  There  is  no  limit  on  the 
length  of  the  attachments. 

Please  send  two  paper  copies  of  your 
comments  to  Docket  Management  or 
submit  them  electronically.  The  mailing 
address  is  U.  S.  Department  of 
Transportation  Docket  Management. 
Room  PL-401.  400  Seventh  Street,  SW. 
Washington.  DC  20590.  If  you  submit 
your  comments  electronically,  log  onto 
the  Dockets  Management  System 
website  at  http://dms.dot.gov  and  click 
on  "Help  &  Information"  or  "Help/Info" 
to  obtain  instructions. 

We  also  request,  but  do  not  require 
you  to  send  a  copy  to  Charles  J.  Kahane, 
Chief,  Evaluation  Division,  NPP-22, 
National  Highway  Traffic  Safety 
Administration,  Room  5208.  400 
Seventh  Street.  SW.  Washington,  DC 
20590  (alternatively,  FAX  to  202-366- 
2559  or  e-mail  to 

ckahane@nhtsa.dot.govj .  He  can  check 
if  youi  comments  have  been  received  at 
the  Docket  and  he  can  expedite  their 
review  by  NHTSA. 

How  Can  1  be  Sure  That  My  (^mments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  send 
three  copies  of  your  complete 
submission,  including  the  information 
you  claim  to  be  confidential  business 
information,  to  the  Chief  Counsel.  NCC- 
01.  National  Highway  Traffic  Safety 
Administration.  Room  5219, 400 
Seventh  Street.  SW.  Washington.  DC 
20590.  Include  a  cover  letter  supplying 
the  information  specified  in  our 
confidential  business  information 
regulation  (49  CFR  Part  512). 

In  addition,  send  two  copies  from 
which  you  have  deleted  the  claimed 
confidential  business  information  to 


Docket  Management,  Room  PL-401 .  400 
Seventh  Street.  SW.  Washington,  DC 
20590. 

Will  the  Agency  Consider  Late 
Comments? 

In  our  response,  we  will  consider  all 
comments  that  Docket  Management 
receives  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Management 
receives  after  that  date. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  conunents. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  by 
visiting  Docket  Management  in  person 
at  Room  PL-401.  400  Seventh  Street. 
SW.  Washington.  DC  from  10:00  a.m.  to 
5:00  p.m..  Monday  through  Friday. 

You  may  also  see  the  comments  on 
the  hitemet  by  taking  the  following 
steps: 

(1 )  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  ((http:// 
dms.dot.gOv/searr:h/]  type  in  the  four- 
digit  Docket  number  shown  at  the 
beginning  of  this  Notice  (6545).  Click  on 
"search." 

(4)  On  the  next  page,  which  contains 
Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
desired  comments.  You  may  also 
download  the  comments. 

Authority:  49  U.S.C.  30111.  30168: 
delegation  of  aulhoritv  at  49  CFR  1.50  and 
501.8. 

WiUiam  H.  Walsfa. 

Associate  Administrator  for  Plans  and  Polity. 
IFR  Doc  99-31754  Filed  12-7-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

Notice  of  Public  Information  Collection 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review. 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Requesting  approval  of  revision 

of  a  currently  approved  collection. 
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summary:  The  Surface  Transportation 
Board  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  Chapter 
35). 

Title:  Annual  Waybill  Compliance 
Survey. 

Office:  Office  of  Economics, 
Environmental  Analysis,  and 
Administration. 

OMB  Form  No.:  OMB  2140-0010. 

Frequency:  Annually. 

No.  of  Respondents:  600. 

Total  Burden  Hours:  300. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  January  10.  2000. 
ADDRESSES:  Direct  all  comments  to  C^ase 
Control.  Siuface  Transportation  Board. 
1925  K  Street.  NW.  Washington.  DC 
20423.  When  submitting  comments  refer 
to  the  title  of  the  information  collection. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Harold  |.  Warren,  202  565-1433. 
Requests  for  copies  of  the  information 
collection  may  be  obtained  by 
contacting  EUen  R.  Keys  (202)  565-1654. 
SUPPLEMENTARY  INFORIMTION:  The 
Surface  Transportation  Board  is,  by 
statute,  responsible  for  the  economic 
regulation  of  railroads  operating  in  the 
United  States.  The  Carload  Waybill 
Sample  is  collected  to  support  the 
Board's  regjUatory  activities.  The 
Annual  Waybill  (Compliance  Survey  is 
required  to  be  filed  by  all  railroads 
operating  in  the  United  States  pursuant 
to  authority  in  Title  49  U.S.C.  Public 
Law  1145, 11144,  11901, 11326(b), 
11327,  and  1132B(b)  of  the  ICC 
Termination  Act  of  1995,  Public  Law 
104-88, 109  Stat.  803  (1995).  Our 
regulations  at  49  CFR  1244.2(f) 
specifically  require  the  survey  to  be 
filed  annually. 

Dated:  December  3. 1999. 
Vernon  A.  Williams. 
Secretary'. 
IFR  Doc.  99-31799  Filed  12-7-99:8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Form  8569 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currendy.  the  IRS  is 
soliciting  comments  concerning  Form 
8569.  Availability  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  February  7.  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  ivritten  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce.  (202) 
622-6665.  Internal  Revenue  Service. 
Room  5244. 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Availabilitv  Statement. 

OMB  Number:  1545-0973. 

Form  Number:  8569. 

Abstract:  This  form  is  used  to  collect 
information  from  applicants  for  the 
Senior  Executive  Service  Candidate 
Development  Program  and  other 
executive  positions.  The  form  states  an 
applicant's  minimum  area  of  availability 
and  is  used  for  future  job  placement 
consideration. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8569  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and  the 
Federal  Government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  84. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Oimments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  November  30.  1999. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  99-31800  Filed  12-7-99:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  96-52 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  96-52.  Acceptance 
Agents  (IRB  1996-48). 
DATES:  Written  comments  should  be 
received  on  or  before  Februar)'  7.  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  MFORHATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce.  (202) 
622-6665.  Internal  Revenue  Service, 
room  5244. 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 
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SUPPLEMENTARY  INFORMATKIN: 

Title:  Acceptance  Agents. 

OMB  Number  1545-1499. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-52. 

Abstmct:  Revenue  Procedure  96-52 
describes  application  procedures  for 
becoming  an  acceptance  agent  and  the 
requisite  agreement  tliat  an  agent  must 
execute  witli  the  Internal  Revenue 
Service. 

Current  Actjons:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
tiiis  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not-for- 
profit  Institutions,  Federal  Government, 
and  state,  local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
12,825. 

Estimated  Time  Per  Respondent:  3 
hours,  12  minutes. 

Estimated  Total  Annual  Burden 
Hours:  41,006. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  rettims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  Alt  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Noveniber  30. 1999. 
Garrick  R.  Shear. 
IHS  Reports  Clearance  Officer. 
|FR  Doc.  99-31801  Filed  12-7-99;  8:45  am) 

BIUJNG  COOE  W30-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Revenue  Procedure  96-53 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUiniARV:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  96-53.  Section 
482 — Allocations  Between  Related 
Parties. 

DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Martha  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service,, 
room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Sec.  482 — Allocations  Between 
Related  Parties 

OMB  Numbers:  1545-1503. 

Bevenue  Procedure  Number:  Revenue 
Procedure  96-53. 

Abstract:  The  information  requested 
in  this  revenue  procedure  is  required  to 
enable  the  Internal  Revenue  Service  to 
give  advice  on  filing  Advance  Pricing 
Agreement  applications,  to  process  such 


appUcations  and  negotiate  agreements, 
and  to  verify  compliance  with  the 
agreements  and  whether  the  agreements 
require  modification. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
160. 

Estimated  Time  Per  Respondent:  32 
hours,  49  minutes. 

Estimated  Total  Annual  Burden 
Hours:  5,250. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  24, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  99-31802  Filed  12-7-99;  8:45  am] 
BHJJMO  COOE  4C30-01-U 


Wednesday 
December  8,  1999 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  9,  122,  123,  and  124 
National  Pollutant  Discharge  Elimination 
System — Regulations  for  Revision  of  the 
Water  Pollution  Control  Program 
Addressing  Storm  Water  Discharges; 
Final  Rule 

Report  to  Congress  on  the  Phase  II 
Storm  Water  Regulations;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 122  ,  123,  and  124 
[FRL— 6470-8] 
RIN  204O-AC82 

National  Pollutant  Discharge 
Elimination  System — Regulations  for 
Revision  of  the  Water  Pollution  Control 
Program  Addressing  Storm  Water 
Discharges 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Today's  regulations  (Pha^  U] 
expand  the  existing  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
storm  water  program  (Phase  I)  to 
address  storm  water  discharges  from 
small  municipal  separate  storm  sewer 
systems  (MS4s)  (those  serving  less  than 
100. 000  persons)  and  construction  sites 
that  disturb  one  to  five  acres.  Although 
these  sources  are  automatically 
designated  by  today's  rule,  the  rule 
allows  for  the  exclusion  of  certain 
sources  from  the  national  program  based 
on  a  demonstration  of  the  lack  of  impact 
on  water  quality,  as  well  as  the 
inclusion  of  others  based  on  a  higher 
likelihood  of  localized  adverse  impact 
on  water  quality.  Today's  regulations 
also  exclude  from  the  NPDES  program 
storm  water  discharges  from  industrial 
facilities  that  have  "no  exposure"  of 
industrial  activities  or  materials  to 
storm  water.  Finally,  today's  rule 
extends  from  August  7,  2001  until 
March  10.  2003  the  deadline  by  which 
certain  industrial  facilities  owned  by 
small  MS4s  must  obtain  coverage  under 
an  NPDES  permit.  This  rule  establishes 
a  cost-effective,  flexible  approach  for 
reducing  environmental  harm  by  storm 
water  discharges  from  many  point 
sources  of  storm  water  thai  are  currently 
unregulated. 

EPA  believes  that  the  implementation 
of  the  six  minimum  measures  identified 
for  small  MS4s  should  significantly 
reduce  pollutants  in  urban  storm  water 
compared  to  existing  levels  in  a  cost- 
effective  manner.  Similarly,  EPA 
believes  that  implementation  of  Best 
Management  Practices  (BMP)  controls  at 
small  construction  sites  will  also  result 
in  a  significant  reduction  in  pollutant 
discharges  and  an  improvement  in 
surface  water  quality.  EPA  believes  this 
rule  will  result  in  monetized  financial, 
recreational  and  health  benefits,  as  well 
as  benefits  that  EPA  has  iseen  unable  to 
monetize.  Expected  t)enefits  include 
reduced  scouring  and  erosion  of 
streambeds,  improved  aesthetic  quality 


of  waters,  reduced  eutrophication  of 
aquatic  systems,  benefit  to  wildlife  and 
endangered  and  threatened  species, 
tourism  benefits,  biodiversity  benefits 
and  reduced  costs  for  siting  reservoirs. 
In  addition,  the  costs  of  industrial  storm 
water  controls  will  decrease  due  to  the 
exclusion  of  storm  water  discharges 
from  facilities  where  there  is  "no 
exposure  "  of  storm  water  to  industrial 
activities  and  materials. 
DATES:  This  regulation  is  effective  on 
February  7,  2000.  The  incorporation  by 
reference  of  the  rainfall  erosivity  factor 
publication  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  7,  2000.  For 
judicial  review  purposes,  this  final  rule 
is  promulgated  as  of  1 :00  p.m.  Eastern 
Standard  Time,  on  December  22, 1999 
as  provided  in  40  CFR  23.2. 
ADDRESSES:  The  complete 
administrative  record  for  the  final  rule 
and  the  ICR  have  been  established 
under  docket  numbers  W-97-12  (rule) 
and  W-97-15  (ICR),  and  includes 
supporting  documentation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  Copies  of  information  in  the 
record  are  available  upon  request.  A 
reasonable  fee  may  be  charged  for 
copying.  The  record  is  available  for 
inspection  and  copying  from  9  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays,  at  the  Water 
Docket,  EPA,  East  Tower  Basement,  401 
M  Street,  SW,  Washington,  DC.  For 
access  to  docket  materials,  please  call 
202/260-3027  to  schedule  an 
appointment. 

FOR  FURTHER  INFORMA'PON  CONTACT: 
George  Utting,  Office  of  Wastewater 
Management,  Environmental  Protection 
Agency,  Mail  Code  4203,  401  M  Street, 
SW.  Washington,  DC  20460;  (202)  260- 
5816:  sw2@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Entities 
potentially  regulated  by  this  action 
include: 


Categoty 

Examples  o«  regulated 
entities 

Federal.  Stale. 

Operators  ot  small  separate 

Tribal,  and 

stomi  sewer  syslems,  in- 

Ijwal  Gov- 

dustnal taollties  mat  dis- 

ernments 

charge  slorm  water  asso- 

cialed  with  industnal  activ- 

ity or  constnjction  activtly 

disturbing  1  to  5  acres. 

Industry  

Operators  ot  industnal  facili- 

ties that  discharge  storm 

water  associated  with  in- 

dustnal activity. 

Consloiction 

Operators  of  conshuction  ac- 

Activity. 

livily  disturbing  1  to  5 

acres. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  t>'pes  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  or  company  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicabilitv  criteria  in  §§  122.26(b), 
122.31, 122.32,'and  123.35  of  the  final 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Table  of  Contents: 

I.  Background 

A.  Proposed  Rule  and  Pre-proposa) 
Outreach 

B.  Water  Quality  Concerns/Environmental 
Impact  Studies  and  Assessments 

1.  Urban  Development 

a.  Large-Scale  Studies  and  Assessments 

b.  Local  and  Watershed-Based  Studies 

c.  Beach  Closings/ Advisories 

2.  Non-storm  Water  Discharges  Through 
Municipal  Storm  Sewers 

3.  Construction  Site  RunoEf 

C.  Statutory  Background 

D.  EPA's  Reports  to  Congress 

E.  Industrial  Facilities  Owned  or  Operated 
by  Small  Municipalities 

F.  Related  Nonpoint  Source  Programs 

II.  Description  of  Program 
A-  Overview 

1.  Objectives  EPA  Seeks  to  Achieve  in 
Today's  Rule 

2.  General  Requirements  for  Regulated 
Entities  Under  Today's  Rule 

3.  Integration  of  Today's  Rule  With  the 
Existing  Storm  Water  Program 

4.  General  Permits 

5.  Too!  Box 

6.  Deadlines  Established  in  Today's  Action 

B.  Readable  Regulations 

C.  Program  Framework:  NPDES  Approach 

D.  Federal  Role 

1.  Develop  Overall  Framework  of  the 
Program 

2.  Encourage  Consideration  of  "Smart 
Growth"  Approaches 

3.  Provide  Financial  Assistance 

4.  Implement  the  Program  in  lurisdictions 
not  Authorized  to  Administer  the  NPDES 
Program 

5.  Oversee  State  and  Tribal  Programs 

6.  Comply  with  Applicable  Requirements 
as  a  Discharger 

E.  Slate  Rote 

1.  Develop  the  Program 

2.  Comply  With  Applicable  Requirements 
as  a  Discharger 

3.  r>ommumcate  with  EPA 

F.  Tribal  Role 

G.  NPDES  Permitting  Authority's  Role  for 
the  NPDES  Storm  Water  Small  MS4 
Program 

1.  Comply  With  Implementation 
Requirements 

2.  Designate  Sources 

a.  Develop  Designation  Criteria 

b.  Apply  Designation  Criteria 
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c.  Designate  Physicallv  Interconneded 
Small  MS4s 

d.  Respond  to  Public  Petitions  for 
Designation 

3.  Provide  Waivers 

4.  Issue  Permits 

5.  Support  and  Oversee  the  Local  Programs 
H.  Municipal  Role 

1.  Scope  of  Today's  Rule 

2.  Municipal  Definitions 

a.  Municipal  Separate  Storm  Sewer 
Systems  (MS4s) 

b.  Small  Municipal  Separate  Storm  Sewer 
Systems 

i.  Combined  Sewer  Systems  (CSS) 
ii.  Owners/Operators 

c.  Regulated  Small  MS4s 

i.  Urbanized  Area  Description 

ii.  Rationale  for  Using  Urbanized  Areas 

d.  Municipal  Designation  by  the  Permitting 
Authority 

e.  Waiving  the  Requirements  for  Small 
MS4s 

3.  Municipal  Permit  Requirements 

a.  Overview 

i.  Summary  of  Permitting  Options 
ii.  Water  Quality-Based  Requirements 
iii.  Maximum  Extent  Practicable 

b.  Program  Requirements — Minimum 
Control  Measures 

i.  Public  Education  and  Outreach  on  Storm 

Water  Impacts 
ii.  Public  Involvement/Participation 
iii.  Illicit  Discharge  Detection  and 

Elimination 
iv.  Construction  Site  Storm  Water  Runoff 

Control 
V.  Post-Construction  Storm  Water 

Management  in  New  E)evelopment  and 

Redevelopment 
vi  Pollution  Prevention/Good 

Housekoeping  for  Municipal  Operations 

c.  Application  Requirements 

i.  Best  Management  Practices  and 

Measurable  Goals 
ii.  Individual  Permit  Application  for  a 

Sl22.34[b)  Program 
iii.  Alternative  Permit  Option/  Tenth 

Amendment 
iv.  Satisfaction  of  Minimum  Measure 

Obligations  by  Another  Entity 
V.  Joint  Permit  Programs 

d.  Evaluation  and  Assessment 
i.  Recordkeeping 

ii.  Reporting 

iii.  Permit-As-A-Shield 

e.  Other  Applicable  NPDES  Requirements 

f.  Enforceability 

g.  Deadlines 

h.  Reevaluation  of  Rule 
I.  Other  Designated  Storm  Water 
Discharges 

1 .  Discharges  Associated  with  Small 
Construction  Activity 

a.  Scope 

b.  Waivers 

i.  Rainfall-Erosivity  Waiver 
ii.  Water  Quality  Waiver 

c.  Permit  Process  and  Administration 

d.  Cross-Referencing  State,  Tribal,  or  Local 
Erosion  and  Sediment  Control  Programs 

e.  Alternative  Approaches 

2.  Other  Sources 

3.  ISTEA  Sources 

4.  Residual  Designation  Authority 


|.  Conditional  Exclusion  for  "No  Exposure" 
of  Industrial  Activities  and  Materials  to 
Storm  Water 

1.  Background 

2.  Today's  Rule 

3.  Definition  of  "No  Exposure" 

K.  Public  Involvement/Public  Role 
L.  Water  Quality  Issues 

1.  Water  Quality  Based  EHluent  Limits 

2.  Total  Maximum  Daily  Loads  and 
Analysis  to  Determine  the  Need  for 
Water  Quality-Based  Limitations 

3.  Anti-Backsliding 

4.  Water  Quality-Based  Waivers  and 
Designations 

III.  Cost-Benefit  Analysis 

A.  Costs 

1.  Municipal  Costs 

2.  Construction  Costs 

B.  Quantitative  Benefits 

1.  National  Water  Quality  Model 

2.  National  Water  Quality  Assessment 

a.  Municipal  Measures 
I.  Fresh  Waters  Benefits 
ii.  Marine  Waters  Benefits 

b.  Construction  Benefits 

c  Simimary  of  Benefits  From  the  National 
Water  Quality  Assessment 

C.  Qualitative  Benefits 

D.  National  Economic  Impact 

IV.  Regulalorv'  Requirements 

A.  Paperwork  Reduction  Act 

B.  Executive  Order  12866 

C.  Unfunded  Mandates  Reform  Act 

1 .  Summar>'  of  UMRA  Section  202  Written 
Statement 

2.  Selection  of  the  Least  Costly,  Most  Cost- 
Effective  or  Least  Burdensome 
Alternative  That  Achieves  ihe  Objectives 
of  the  Statute 

3.  Effects  on  Small  Governments 

D.  Executive  Order  13132 

E.  Regulatory  Flexibility  Act 

F.  National  Technology  Transfer  And 
Advancement  Act 

G.  Executive  Order  13045 
H.  Executive  Order  13084 

1.  Congressional  Review  .\cl 

I.  Background 

A.  Proposed  Rule  and  Pre-Pmposal 
Outreach 

On  January  9. 1998  (63  FR  1536}.  EPA 
proposed  to  expand  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  storm  water  program  to 
include  storm  water  discharges  from 
municipal  separate  storm  sewer  systems 
(MS4s)  and  construction  sites  that  were 
smaller  than  those  previously  included 
in  the  program.  The  proposal  also 
addressed  industrial  sources  that  have 
"no  exposure"  of  industrial  activities 
and  materials  to  storm  water.  Today. 
EPA  is  promulgating  a  final  rule  to 
implement  most  of  the  proposed 
re\isions  with  minor  changes  based  on 
public  comments  received  on  the 
proposal.  Today's  final  rule  also  extends 
the  deadline  by  which  certain  industrial 
facilities  operated  by  municipalities  of 
less  than  100.000  population  must  be 
covered  by  a  NPDES  pennit;  the 


deadline  is  changed  from  August  7. 
2001  until  March  10.  2003. 

In  1972.  Congress  amended  the 
Federal  Water  Pollution  Control  Act 
(commonly  referred  to  as  the  Clean 
Water  Act  (CWA))  to  prohibit  the 
discharge  of  any  pollutant  to  waters  uf 
the  United  States  from  a  point  source 
unless  the  discharge  is  authorized  by  an 
NPDES  pennit  The  NPDES  program'  is 
a  program  designed  to  track  point 
sources  and  require  the  implementation 
of  the  controls  necessary'  to  minimize 
the  discharge  of  pollutants.  Initial 
efforts  to  improve  water  quality  under 
the  NPDES  program  primarily  focused 
on  reducing  pollutants  in  industrial 
process  wastewater  and  municipal 
sewage.  These  discharge  soiut^es  were 
easily  identified  as  responsible  for  poor, 
often  drastically  degraded,  water  quality 
conditions. 

As  pollu^on  control  measures  for 
industrial  process  wastewater  and 
mimicipal  sewage  were  implemented 
and  refined,  it  became  increasingly 
evident  that  more  diffuse  sources  of 
water  pollution  were  also  significant 
causes  of  water  quality  impairment. 
Specifically,  storm  water  runoff 
draining  large  surface  areas,  such  as 
agricultural  and  urban  land,  was  found 
to  be  a  major  cause  of  water  qualit>' 
impairment,  including  the 
nonattainment  of  designated  beneficial 
uses. 

to  1987,  Congress  amended  the  CWA 
to  require  implementation,  in  two 
phases,  of  a  comprehensive  national 
program  for  addressing  storm  water 
discharges.  The  first  phase  of  the 
program,  commonly  referred  to  as 
"Phase  I,"  was  promulgated  on 
November  16. 1990  (55  FR  47990). 
Phase  I  requires  NPDES  permits  for 
storm  water  discharge  from  a  large 
number  of  priority  sources  including 
municipal  separate  storm  sewer  systems 
("MS4s")  generally  serving  populations 
of  100,000  or  more  and  several 
categories  of  industrial  activity, 
including  construction  sites  that  disturb 
five  or  more  acres  of  land. 

Today's  rule,  which  is  the  second 
phase  of  the  storm  water  program, 
expands  the  existing  program  to  include 
discharges  of  storm  water  from  smaller 
municipalities  in  urbanized  areas  and 
brom  construction  sites  that  disturb 
between  one  and  five  acres  of  land. 
Today's  rule  allows  certain  sources  to  be 
excluded  from  the  national  program 
based  on  a  demonstrable  lack  of  impact 
on  water  quality.  The  rule  also  allows 
other  sources  not  automatically 
regulated  on  a  national  basis  to  be 
designated  for  inclusion  based  on 
increased  likelihood  for  localized 
adverse  impact  on  water  quality. 
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Today's  rule  also  conditionally  excludes 
storm  water  discharges  from  industrial 
facilities  that  have  "no  exposure"  of 
industrial  activities  or  materials  to 
storm  water.  Today's  rule  and  the  effort 
that  led  to  its  development  are 
commonly  referred  to  as  "Phase  0."  On 
August  7.  1995,  EPA  promulgated  a 
final  rule  that  required  facilities  to  be 
regulated  under  Phase  n  to  apply  for  a 
NPDES  permit  by  August  7.  2001. 
unless  the  NPDES  permitting  authority 
designates  them  as  requiring  a  permit  by 
an  earlier  date.  (60  FR  40230).  That  rule 
is  referred  to  as  "the  Interim  Phase  n 
Rule  "  Today's  rule  replaces  the  Interim 
Phase  U  rule. 

EPA  performed  extensive  outreach 
and  worked  with  a  variety  of 
stakeholders  prior  to  proposing  today's 
rule.  On  September  9. 1992.  EPA 
published  a  notice  requesting 
information  and  public  comment  on 
how  to  prepare  regulations  under  CWA 
section  402(p)(6)  (see  57  FR  41344).  The 
notice  identified  three  sets  of  issues 
associated  with  developing  new  NPDES 
storm  water  regulations:  (1)  How  should 
EPA  identify  unregulated  sources  of 
storm  water  to  protect  water  quality,  (2) 
what  types  of  control  strategies  should 
EPA  develop  for  these  sources,  and  (3) 
what  are  appropriate  deadlines  for 
implementing  new  requirements.  The 
notice  recognized  that  potential  sources 
for  coverage  under  the  section  402(p)(6) 
regulations  would  fall  into  two  main 
categories:  municipal  separate  storm 
sewer  systems  and  individual 
(commercial  and  residential)  sources. 
EPA  received  more  than  130  comments 
on  the  September  9. 1992.  notice.  For 
further  discussion  of  the  comments 
received,  see  Storm  Water  Discharges 
Potentially  Addressed  by  Phase  II  of  the 
National  Pollutant  Discharge 
Elimination  System:  Report  to  Congress 
(EPA.  1995a).  pp.  1-21  to  1-22.  and 
Appendix  ]  (which  provides  a  detailed 
summary  of  the  comments  received  as 
they  relate  to  the  specific  issues  raised 
in  the  notice). 

In  early  1993.  the  Rensselaerville 
Institute  and  EPA  held  public  and 
expert  meetings  to  assist  in  developing 
and  analyzing  options  for  identifying 
unregulated  sources  and  possible 
controls.  The  report  on  the  1993 
meetings  identified  two  options  that 
were  favored  by  the  various  groups  that 
participated.  One  option  was  a  program 
that  allowed  States  to  select  soiut:es  to 
be  controlled  in  a  manner  consistent 
with  criteria  developed  by  EPA.  A 
second  option  was  a  tiered  approach 
under  which  EPA  would  select  high 
priority  sources  for  control  by  NPDES 
permits  and  States  would  select  other 
sources  for  control  under  a  State  water 


quality  program  other  than  the  NPDES 
prt>gram.  For  additional  details  see  the 
"Report  on  the  EPA  Storm  Water 
Management  Program  (Rensselaerville 
Study)."  Appendix  I  of  Storm  Water 
Discharges  Potentially  Addressed  by 
Phase  n  of  the  National  Pollutant 
Discharge  Elimination  System:  Report  to 
Congress  (EPA.  1995a).  ' 

EPA  also  conducted  outreach  with 
representatives  of  small  entities  in 
conjunction  with  the  convening  of  a 
Small  Business  Advocacy  Review  Panel 
under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA). 
This  process  is  discussed  in  section  IV.E 
of  today's  preamble.  For  additional 
background  see  the  discussion  in  the 
preamble  to  the  proposal  for  today's 
rule. 

To  assist  EPA  by  providing  advice 
md  recommendations  regarding  the 
urban  municipal  wet  weather  water 
pollution  control  program.  EPA 
established  the  Urban  Wet  Weather 
Flows  Federal  Advisory  Committee 
(hereinafter.  "FACA  Committee")  under 
the  Federal  Advisory  Committee  Act 
(FACA).  The  Office  of  Management  and 
Budget  approved  the  charter  for  the 
FACA  Committee  on  March  10. 1995. 
The  FACA  Committee  provided  a  forum 
for  identifying  and  addressing  issues 
associated  with  water  quality  impacts 
from  storm  water  sources. 

The  FACA  Committee  established  two 
subcommittees:  the  Storm  Water  Phase 
II  FACA  Subcommittee  and  the  Sanitary 
Sewer  Overflows  (SSOs)  FACA 
Subcommittee.  Consistent  with  the 
requirements  of  FACA,  the  membership 
of  both  the  FACA  Conunittee  and  the 
subcommittees  was  balanced  among 
EPA's  various  outside  stakeholder 
interests,  including  representatives  from 
municipalities.  States.  Indian  Tribes, 
EPA.  industrial  and  commercial  sectors, 
agriculture,  and  enviromnental  and 
public  interest  groups. 

The  Storm  Water  Phase  II  FACA 
Subcommittee  ("Subcommittee")  met 
fourteen  times  between  September  1995 
and  lune  1998.  The  32  Subcommittee 
members  discussed  possible  regulatory 
hrameworks  at  these  meetings  as  well  as 
during  numerous  other  meetings  and 
conference  calls.  Members  of  the  FACA 
Committee  provided  views  regarding 
the  development  of  the  "no  exposure" 
provision  and  other  provisions  in  drafts 
of  the  Phase  U  rule.  EPA  provided 
Subcommittee  members  with  four 
successive  drafts  of  the  proposed  rule 
and  preamble,  outlines  of  the  rule, 
summaries  of  the  written  comments 
received  on  each  draft,  and  documents 
identifying  the  changes  made  to  each 
draft.  In  the  course  of  providing  input 
to  the  Committee,  individual 


Subcommittee  members  provided 
significant  input  and  advice  that  EPA 
considered  in  the  context  of  public 
comments  received.  Ultimately,  the 
Subcommittee  did  not  provide  a  written 
report  back  to  the  FACA  Committee, 
and  the  FACA  Committee  did  not 
provide  written  advice  and 
recommendations  to  EPA.  The  Agency, 
therefore,  did  not  rely  on  group 
recommendations  in  developing  today's 
rule,  but  does  consider  the  pr(x;ess  to 
have  resulted  in  important  public 
outreach. 

B.  Water  Quality  Concerns/ 
Environmental  Impact  Studies  and 
Assessments 

Storm  water  nmoff  Irom  lands 
modified  by  human  activities  can  hann 
surface  water  resources  and.  in  tiun, 
cause  or  contribute  to  an  exceedance  of 
water  quality  standards  by  changing 
natural  hydrologic  patterns,  accelerating 
stream  flows,  destroying  aquatic  habitat, 
and  elevating  pollutant  concentrations 
and  loadings.  Such  runoff  may  contain 
or  mobilize  high  levels  of  contaminants, 
such  as  sediment,  suspended  solids, 
nutrients  (phosphorous  and  nitrogen), 
heavy  metals  and  other  toxic  pollutants, 
pathogens,  toxins,  oxygen-demanding 
substances  (organic  material),  and 
floatables  (U.S.  EPA.  1992. 
Environmental  Impacts  of  Storm  Water 
Discharges:  A  National  Profile.  EPA 
B41-R-92-001.  Office  of  Water. 
Washington,  DC).  After  a  rain,  storm 
water  nmoff  carries  these  pollutants 
into  nearby  streams,  rivers,  lakes, 
estuaries.  weUands.  and  oceans.  The 
highest  concentrations  of  these 
contaminants  often  are  contained  in 
"first  flush  "  discharges,  which  occur 
during  the  first  major  storm  after  an 
extended  dry  period  (Schueler,  T.R. 
1994.  "First  Flush  of  Stormwater 
Pollutants  Investigated  in  Texas."  Note 
2B.  Watershed  Protection  Techniques 
1(2)).  Individually  and  combined,  these 
pollutants  impair  water  quality, 
threatening  designated  beneficial  uses 
and  causing  habitat  alteration  or 
destruction. 

Uncontrolled  storm  water  discharges 
from  areas  of  urban  development  and 
construction  activity  negatively  impact 
receiving  waters  by  changing  the 
physical,  biological,  and  chemical 
composition  of  the  water,  resulting  in  an 
unhealthy  environment  for  aquatic 
organisms,  wildlife,  and  hiunans.  The 
following  sections  discuss  the  studies 
and  data  that  address  and  support  this 
finding. 

Although  water  quality  problems  also 
can  occur  from  agricultural  storm  water 
discharges  and  retiun  flows  from 
irrigated  agriculture,  this  area  of 
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concern  is  statutorily  exempted  from 
regulation  as  a  point  source  under  the 
Clean  Water  Act  and  is  not  discussed 
hero.  (See  CWA  section  502(14)).  Otiier 
storm  water  sources  not  specifically 
identified  in  the  regulations  may  be  of 
concern  in  certain  areas  and  can  be 
addressed  on  a  case-by-case  (or 
categor>'-by-category)  basis  through  the 
NPDES  designation  authoritv  preserved 
by  CWA  section  402(p)(2)(6).  as  well  as 
today's  rule. 

1.  Urban  Development 

Urbanization  alters  the  natural 
infiltration  capability  of  the  land  and 
generates  a  host  of  pollutants  that  are 
associated  with  the  activities  of  dense 
populations,  thus  causing  an  increase  in 
storm  water  nmoff  volumes  and 
pollutant  loadings  in  storm  water 
discharged  to  receiving  waterbodies 
(U.S.  EPA.  1992).  Urban  development 
increases  the  amoimt  of  impervious 
surface  in  a  watershed  as  farmland, 
forests,  and  meadowlands  with  natural 
infiltration  characteristics  are  converted 
into  buildings  with  rooftops,  driveways, 
sidewalks,  roads,  and  parking  lots  with 
virtually  no  ability  to  absorb  storm 
water.  Storm  water  and  snow-melt 
runoff  wash  over  these  impervious 
areas,  picking  up  pollutants  along  the 
way  while  gaining  speed  and  volume 
because  of  their  inability  to  disperse  and 
filter  into  the  groimd.  What  results  are 
storm  water  flows  that  are  higher  in 
volume,  pollutants,  and  temperature 
than  the  flows  in  less  impervious  areas, 
which  have  more  natural  vegetation  and 
soil  to  filter  the  runoff  (U.S.  EPA,  1997. 
Urbanization  and  Streams:  Studies  of 
Hydrologic  Impacts  EPA  841-R-97-009. 
Office  of  Water.  Washington.  DC). 

Studies  reveal  that  the  level  of 
imperviousness  in  an  area  strongly 
correlates  with  the  quality  of  the  nearby 
receiving  waters.  For  example,  a  study 
in  the  Puget  Sound  lowland  ecoregion 
found  that  when  the  level  of  basin 
development  exceeded  5  percent  of  the 
total  impervious  area,  the  biological 
integrity  and  physical  habitat  conditions 
that  are  necessary  to  support  natural 
biological  diversity  and  complexity 
declined  precipitouslv  (May.  C.W.,  E.B. 
Welch,  R.R.  Homer.  I'R.  Kari,  and  B.W. 
May.  1997.  Quality  Indices  for 
Urbanization  Effects  in  Puget  Sound 
Lowland  Streams,  Technitial  Report  No. 
154.  University  of  Washington  Water 
Resources  Series).  Research  conducted 
in  niunerous  geographical  areas, 
concentrating  on  various  variables  and 
employing  widely  different  methods, 
has  revealed  a  similar  conclusion: 
stream  degradation  occurs  at  relatively 
low  levels  of  imperviousness,  such  as  10 
to  20  percent  (even  as  low  as  S  to  10 


percent  according  to  the  findings  of  the 
Washington  study  referenced  above) 
(Schueler,  T.R.  1994.  "The  Importance 
of  Imperviousness."  Watershed 
Protection  Techniques  1(3);  May.  C. 
R.R.  Homer.  |.R.  Karr.  B.W.  Mar.  and 
E.B.  Welch.  1997.  "Effec-ts  Of 
Urbanization  On  Small  Streams  In  The 
Puget  Sound  Lowland  Ecoregion." 
Watershed  Protection  Techniques  2(4): 
Yoder.  CO..  R.).  Miltner.  and  D.  White. 
1999.  "Assessing  the  Status  of  Aquatic 
Life  Designated  Uses  in  Urban  and 
Suburban  Watersheds."  In  Proceedings: 
National  Conference  on  Retrofits 
Opportunities  in  Urban  Environments. 
EPA  625-R-99-002.  Washington.  DC: 
Yoder.  CO  and  R.J.  Miltiier.  1999. 
"Assessing  Biological  Quality  and 
Limitations  to  Biological  Potential  in 
Urban  and  Suburban  Watersheds  in 
Ohio."  In  Comprehensive  Stormwater  S- 
Aquatic  Ecosystem  Management 
Conference  Papers.  Auckland,  New 
Zealand).  Fiulhermore.  research  has 
indicated  that  few,  if  any.  urban  streams 
can  support  diverse  benthic 
communities  at  imperviousness  levels 
of  25  percent  or  more.  An  area  of 
medium  density  single  family  homes 
can  be  anywhere  from  25  percent  to 
nearly  60  percent  impervious, 
depending  on  the  design  of  the  streets 
and  parking  (Schueler.  1994). 

In  addition  to  impervious  areas,  urban 
development  creates  new  pollution 
sources  as  population  density  increases 
and  brings  with  it  proportionately 
higher  levels  of  car  emissions,  car 
maintenance  wastes,  pet  waste,  litter, 
pesticides,  and  household  hazardous 
wastes,  which  may  be  washed  into 
receiving  waters  by  storm  water  or 
dumped  directly  into  storm  drains 
designed  to  discharge  to  receiving 
waters.  More  people  in  less  space 
results  in  a  greater  concentration  of 
pollutants  that  can  be  mobilized  by,  or 
disposed  into,  storm  water  discharges 
from  municipal  separate  storm  sewer 
systems.  A  modeling  system  developed 
for  the  Chesapeake  Bay  indicated  that 
contamination  of  the  Bay  and  its 
tributaries  from  runoff  is  comparable  to. 
if  not  greater  than,  contamination  from 
industrial  and  sewage  sources  (Cohn- 
Lee.  R.  and  D.  Cameron.  1992.  "Urban 
Stormwater  Runoff  Contamination  of 
the  Chesapeake  Bay:  Soiuces  and 
Mitigation."  The  Environmental 
Professional.  Vol.  14). 

a.  Large-Scale  Studies  and  Assessments 

In  support  of  today's  regulatory 
designation  of  MS4s  in  urbanized  areas, 
the  Agency  relied  on  broad-based 
assessments  of  urban  storm  water  mnoff 
and  related  water  quality  impacts,  as 
well  as  more  site-specific  studies.  The 


first  national  assessment  of  urban  runoff 
characteristics  was  completed  for  the 
Nationwide  Urban  Runoff  Program 
I.WURPj  study  (U.S.  EPA.  1983.  Results 
of  the  Nationwide  Urban  Runoff 
Program.  Volume  1 — Final  Report 
Office  of  Water.  Washington.  DC).  The 
NURP  study  is  the  largest  nationwide 
evaluation  of  storm  water  discbarges, 
which  includes  adverse  impacts  and 
sources,  undertaken  to  date. 

EPA  conducted  tiie  NURP  study  to 
facilitate  understanding  of  the  nature  of 
urban  runoff  from  residential, 
conunercial.  and  industrial  areas.  One 
objective  of  the  study  was  to 
characterize  the  water  quality  of 
discharges  from  separate  storm  sewer 
systems  that  drain  residential, 
commercial,  and  light  industrial 
(industrial  parks)  sites.  Storm  water 
samples  from  81  residential  and 
commercial  properties  in  22  urban/ 
suburban  areas  nationwide  were 
collected  and  analyzed  during  the  5- 
year  period  between  1978  and  1983. 1'be 
majority  of  samples  collected  in  the 
study  were  analyzed  for  eight 
conventional  pollutants  and  three  heavy 
metals. 

Data  collected  under  the  NURP  study 
indicated  that  discharges  fitim  separate 
storm  sewer  systems  draining  runoff 
from  residential,  commercial,  and  light 
industrial  areas  carried  more  than  10 
times  the  annual  loadings  of  total 
suspended  solids  (TSS)  than  discharges 
from  municipal  sewage  treatment  plants 
that  provide  secondary  treatment.  The 
NURP  study  also  indicated  that  runoff 
from  residential  and  commercial  areas 
carried  somewhat  higher  annual 
loadings  of  chemical  oxygen  demand 
(COD),  total  lead,  and  total  copper  than 
effluent  from  secondary  treatment 
plants.  Study  findings  showed  that  fecal 
coliform  counts  in  urban  runoff 
typically  range  from  tens  to  himdreds  of 
thousands  per  hundred  milliliters  of 
runoff  during  warm  weather  conditions, 
with  the  median  for  all  sites  being 
around  21,000/100  ml.  This  is  generally 
consistent  with  studies  that  found  that 
fecal  coliform  mean  values  range  fi'om 
1,600  coliform  fecal  units  (CFU)/100  ml 
to  250,000  cfu/100  ml  (Makepeace.  D.K.. 
D.W.  Smith,  and  S.J.  Stanley.  1995. 
"Urban  Storm  Water  Quably:  Stmmiary 
of  Contaminant  Data."  Critical  Reviews 
in  Environmental  Science  and 
Technology  25{2):93-l  39).  Makepeace, 
et  al..  summarized  ranges  of 
contaminants  from  storm  water, 
including  physical  contaminants  such 
as  total  solids  (76 — 36.200  mg/L)  and 
copper  (up  to  1.41  mg/L):  organic 
chemicals:  organic  compouiuls.  such  as 
oil  and  grease  (up  to  110  mg/L):  and 
microorganisms. 
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Monitoring  data  summarized  in  tiie 
NURP  study  provided  important 
information  about  urban  runoff  from 
residential,  commercial,  and  light 
industrial  areas.  The  study  concluded 
that  the  quality  of  urban  runoff  can  be 
affected  adversely  by  several  sources  of 
pollution  that  were  not  directly 
evaluated  in  the  study,  including  illicit 
di.scharges.  construction  site  runoff,  and 
illegal  dumping.  Data  from  the  NURP 
study  were  analyzed  further  in  the  U.S. 
Geological  Survey  (USGS)  Urban  Storm 
Water  Data  Base  for  22  Metropolitan 
Areas  Throughout  the  United  States 
study  (Driver.  N.E..  M.H.  Mustard.  R.B. 
Rhinesmith,  and  R.F.  Middlebuig.  1985. 
U.S.  Geological  Survey  Urban  Storm 
Water  Data  Base  for  22  Metropolitan 
Areas  Throughout  the  United  States- 
Report  No.  85-337  USGS.  Lakewood. 
CO).  The  USGS  report  summarized 
additional  monitoring  data  compiled 
during  the  inid-1980s.  covering  717 
storm  events  at  99  sites  in  22 
metropolitan  areas  and  dociunented 
problems  associated  with  metals  and 
sediment  concentrations  in  urban  storm 
water  runoff  More  recent  reports  have 
confirmed  the  pollutant  concentration 
data  collected  in  the  NURP  study 
{Marsalek.  |.  1990.  "Evaluation  of 
Pollutant  Loads  from  Urban  Nonpoint 
Sources."  Wat.  Sci.  Tech.  22(10/111:23- 
30:  Makepeace,  et  al.,  1995). 

Commenters  argued  that  the  NURP 
study  does  not  support  EPA's 
contention  that  urban  activities 
significantly  jeopardize  attainment  of 
water  quality  standards.  One  conunenter 
argued  that  the  NURP  study  and  the 
1985  USGS  study  are  seriously  out  of 
date.  Because  they  were  issued  10  years 
or  more  before  the  implementation  of 
the  current  storm  water  permit  program, 
the  data  in  those  reports  do  not  reflect 
conditions  that  exist  after 
implementation  of  permits  issued  by 
authorized  States  and  EPA  for  storm 
water  from  construction  sites,  large 
municipalitiea,  and  industrial  activities. 

In  response,  EPA  notes  that  it  is  not 
relying  solely  on  the  NURP  study  to 
describe  current  water  quality 
impairment.  Rather,  EPA  is  citing  NURP 
as  a  source  of  data  on  typical  pollutant 
concentrations  in  urban  nmofF.  Recent 
studies  have  not  found  significantly 
different  pollutant  concentrations  in 
urban  runoff  when  compared  to  the 
original  NURP  data  (see  Makepeace,  et 
al..  1995:  Marsalek.  1990:  and  Pitt,  et  al.. 
1995). 

America's  Clean  Water — the  States' 
Nonpoint  Source  Assessment 
(Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators 
(ASIWPCA).  1985.  America's  Qean 
Water — The  States'  Nonpoint  Source 


Assessment.  Prepared  in  cooperation 
with  the  U.S.  EPA,  Office  of  Water, 
Washington.  IX),  a  comprehensive 
study  of  diffiise  pollution  sources 
conducted  under  the  sponsorship  of  the 
Association  of  State  and  Interstate  Water 
Pollution  Control  Administrators 
(ASrWPCA)  and  EPA  revealed  that  38 
States  reported  urban  runoff  as  a  major 
cause  of  designated  beneficial  use 
impairment  and  21  States  reported 
storm  water  runoff  from  construction 
sites  as  a  major  cause  of  beneficial  use 
impairment.  In  addition,  the  1996 
305(h)  Report  (U.S.  EPA.  1998.  The 
National  Water  Quality  Inventor^'.  1996 
Report  to  Congress.  EPA  841-R-97-008. 
Office  of  Water.  Washington.  DC), 
provides  a  national  assessment  of  water 
quality  based  on  biennial  reports 
submitted  by  the  States  as  required 
under  CWA  section  305(b)  of  the  CWA. 
In  the  CWA  305(b)  reports.  Slates, 
Tribes,  and  Territories  assess  their 
individual  water  quality  control 
programs  by  examining  the  attainment 
or  nonattainment  of  the  designated  uses 
assigned  to  their  rivers,  lakes,  estuaries, 
wetlands,  and  ocean  shores.  A 
designated  use  is  the  legally  applicable 
use  specified  in  a  water  quality  standard 
for  a  watershed,  waterbody.  or  segment 
of  a  waterbody.  The  designated  use  is 
the  desirable  use  that  the  water  quality 
should  support.  Examples  of  designated 
uses  include  drinking  water  supply, 
primary  contact  recreation  (swimming), 
and  aquatic  life  support.  Each  CWA 
305(b)  report  indicates  the  assessed 
fraction  of  a  State's  waters  that  are  fully 
supporting,  partially  supporting,  or  not 
supporting  designated  beneficial  uses. 

In  their  reports.  States,  Tribes,  and 
Territories  first  identified  and  then 
assigned  the  sources  of  water  quality 
impairment  for  each  impaired 
waterbody  using  the  foUovtring 
categories:  industrial,  municipal 
sewage,  combined  sewer  overflows, 
urban  runoff/storm  sewers,  agricultural, 
silvicultural.  construction,  resource 
extraction,  land  disposal,  hydrologic 
modification,  and  habitat  modification. 
The  1996  Inventory,  based  on  a 
compilation  of  60  individual  305(b) 
reports  submitted  by  States.  Tribes,  and 
Territories,  assessed  the  following 
percentages  of  total  waters  nationwide: 
19  percent  of  river  and  stream  miles:  40 
percent  of  lake,  pond,  and  reservoir 
acres:  72  percent  of  estuary  square 
miles;  and  6  percent  of  ocean  shoreline 
waters.  The  1996  Inventory  indicated 
that  approximately  40  percent  of  the 
Nation's  assessed  rivers,  lakes,  and 
estuaries  are  impaired.  Waterbodies 
deemed  as  "impaired"  are  either 


partially  supporting  designated  uses  or 
not  supporting  designated  uses. 

The  1996  Inventory  also  found  urban 
runoff/discharges  from  storm  sewers  to 
be  a  major  source  of  water  quality 
impairment  nationwide.  Urban  runoff/ 
storm  .sewers  were  found  to  be  a  source 
of  pollution  in  13  percent  of  impaired 
rivers:  21  percent  of  impaired  lakes, 
ponds,  and  reservoirs:  and  45  percent  of 
impaired  estuaries  (second  only  to 
industrial  discharges).  In  addition, 
urban  runoff  was  found  to  be  the 
leading  cause  of  ocean  impairment  for 
those  ocean  miles  surveyed. 

In  addition,  a  recent  USGS  .study  of 
urban  watersheds  across  the  United 
States  has  revealed  a  link  between  urban 
development  and  contamination  of  local 
waterbodies.  The  study  found  the 
highest  levels  of  organic  contaminants, 
known  as  polycyclic  aromatic 
hydrocarbons  (PAHs)  (products  of 
combustion  of  wood,  grass,  and  fossil 
fuels),  in  the  reservoirs  of  urbanized 
watersheds  (U.S.  Geological  Survey 
(USGS).  1998.  Research  Reveals  Link 
Between  Development  and 
Contamination  in  Urban  Watersheds. 
USGS  news  release.  USGS  National 
Water-Quality  Assessment  Program). 

Urban  storm  water  also  can  contribute 
significant  amounts  of  toxicants  to 
receiving  waters.  Pitt,  et.  al.  (1993), 
found  heavy  metal  concentrations  in  the 
majority  of  samples  analyzed.  Industrial 
or  commercial  areas  were  likely  to  be 
the  most  significant  pollutant  source 
areas  (Pitt,  R.,  R.  Field,  M.  Lalor,  M. 
Brown  1993.  "Urban  stormwater  toxic 
pollutants:  assessment,  sources,  and 
treatability"  Water  Environment 
Research.  67(3):260-75). 

b.  Local  and  Watershed-Based  Studies 

In  addition  to  the  large-scale 
nationwide  studies  and  assessments,  a 
number  of  local  and  watershed-based 
studies  from  across  the  country  have 
documented  the  detrimental  effects  of 
urban  storm  water  runoff  on  water 
quality.  A  study  of  urban  streams  in 
Milwaukee  County,  Wisconsin,  found 
local  streams  to  be  highly  degraded  due 
primarily  to  urban  runoff,  while  three 
studies  in  the  Atlanta,  Georgia,  region 
were  characterized  as  being  "the  first 
documentation  in  the  Southeast  of  the 
strong  negative  relationship  between 
urbanization  and  stream  quality  that  has 
been  observed  in  other  ecoregions" 
(Masterson.  |.  and  R.  Bannerman.  1994. 
"Impacts  of  Storm  Water  Runoff  on 
Urban  Streams  in  Milwaukee  County, 
Wisconsin."  Paper  presented  at  National 
Symposium  on  Water  Quality: 
American  Water  Resources  Association: 
Schueler,  T.R.  1997.  "Fish  Dynamics  in 
Urban  Streams  Near  Atlanta,  Georgia." 


Technical  Note  94.  Watershed 
Protection  Techniques  2(4)).  Several 
other  studies,  including  those 
performed  in  Arizona  (Maricopa 
County),  California  (San  Jose's  Coyote 
Creek),  Massachusetts  (Green  River). 
Virginia  (Tuckahoe  Creek),  and 
Washington  (Puget  Sound  lowland 
ecoregion).  all  had  the  same  finding: 
runoff  fi'om  urban  areas  greatly  impair 
stream  ecology  and  the  health  of  aquatic 
life:  the  more  heavily  developed  the 
area,  the  more  detrimental  the  effects 
(Lopes,  T.  and  K.  Fossum.  1995. 
"Selected  Chemical  Characteristics  and 
Acute  Toxicity  of  Urban  Stormwater. 
Streamflow.  and  Bed  Material,  Maricopa 
County,  Arizona.  "  Water  Resources 
Investigations  Report  95-4074.  USGS; 
Pitt.  R.  1995.  "Effects  of  Urban  Runoff 
on  Aquatic  Biota."  In  Handbook  of 
Ecotoxicology:  Pratt.  J.  and  R.  Coler. 
1979.  "Ecological  Effects  of  Urban 
Stormwater  Runoff  on  Benthic 
Macroinvertebrates  Inhabiting  the  Green 
River,  Massachusetts  "  Completion 
Report  Project  No.  A-094.  Water 
Resources  Research  Center.  University 
of  Massachusetts  at  Amherst.:  Schueler. 
T.R.  1997.  "Historical  Change  in  a 
Warmwater  Fish  Commimity  in  an 
Urbanizing  Watershed."  Technical  Note 
93.  Watershed  Protection  Techniques 
2(4);  May.  C.  R.  Homer.  J.  Karr,  B.  Mar, 
and  E.  Welch.  1997.  "Effects  Of 
Urbanization  On  Small  Streams  In  The 
Puget  Sound  Lowland  Ecoregion." 
Watershed  Protection  Techniques  2(4)). 

Pitt  and  others  also  described  the 
receiving  water  effects  on  aquatic 
organisms  associated  with  urban  runoff 
(Pitt.  RE.  1995.  "Biological  Effects  of 
Urban  Runoff  Discharges"  In 
Stormwater  Runoff  and  Receiving 
Systems:  Impact,  Monitoring,  and 
Assessment,  ed.  E.E  Herricks,  Lewis 
Publishers;  Crunkilton.  R.,  |.  Kleist,  D. 
Bierman, ).  Ramcheck.  and  W.  DeVita. 
1999.  "Importance  of  Toxicity  as  a 
Factor  Controlling  the  Distribution  of 
Aquatic  Organisms  in  an  Urban 
Stream.  "  In  Comprehensive  Stormwater 
&■  Aquatic  Ecosystem  Management 
Conference  Papers.  Auckland.  New 
Zealand). 

In  Wisconsin,  runoff  samples  were 
collected  from  streets,  parking  lots, 
roofs,  driveways,  and  lawns.  Source 
areas  wore  broken  up  into  residential, 
commercial,  and  industrial.  Geometric 
mean  concentration  data  for  residential 
areas  included  total  solids  of  about  500- 
800  mg/L  from  streets  and  600  mg/L 
from  lawns.  Fecal  coliform  data  from 
residential  areas  ranged  from  34,000  to 
92,000  cfu/100  mL  for  streets  and 
driveways.  Contaminant  concentration 
data  from  commercial  and  industrial 
source  areas  were  lower  for  total  solids 


and  fecal  coliform,  but  higher  for  total 
zinc  (Bannerman,  R.T..  D.W.  Owens. 
R.B.  Dods.  and  N).  Homewer.  1993 
"Sources  of  Pollutants  in  Wisconsin 
Stormwater."  Wot  Sci.  Tech.  28(3- 
5):241-59). 

Baimerman,  et  al.  also  found  that 
streets  contribute  higher  loads  of 
pollutants  to  urban  storm  water  than 
any  other  residential  development 
source.  Two  small  urban  residential 
watersheds  were  evaluated  to  determine 
that  lawns  and  streets  are  the  largest 
sources  of  total  and  dissolved 
phosphorus  in  the  basins  (Waschbusch, 
R.J..  W.R.  Selbig.  and  R.T.  Bannerman. 
1999.  "Sources  of  Phosphorus  in 
Stormwater  and  Street  Dirt  fr^m  Two 
Urban  Residential  Basins  In  Madison, 
Wisconsin.  1994-95   "  Water  Resources 
Investigations  Report  99-4021.  U.S. 
Geological  Survey).  A  number  of  other 
studies  have  indicated  that  urban 
roadways  often  contain  significant 
quantities  of  metal  elements  and  solids 
(Sansalone,  J.J.  and  S.G.  Buchberger. 
1997.  'Partitioning  and  First  Flush  of 
Metals  in  Urban  Roadway  Storm 
Water.""  ASCE  Journal  of  Envirorunental 
Engineering  123(2):  Sansalone,  |.J.,  J.M. 
Koran,  J.A.  Smithson.  and  S.G. 
Buchberger.  1998.  "Physical 
Characteristics  of  Urban  Roadway 
Solids  Transported  During  Rain  Events"' 
ASCE  foumaJ  of  Environmental 
Engineering  124(5):  Klein,  L.A.,  M. 
Lang,  N.  Nash,  and  S.L.  Kirschner.  1974. 
"Sources  of  Metals  in  New  York  City 
Wastewater""/.  Water  Pollution  Control 
Federation  46(12):2653-62;  Barrett,  M£. 
R.D.  Zuber,  E.R.  Collins,  J.F.  Malina,  R.). 
Charbeneau,  and  G.H  Ward.,  1993.  "A 
Review  and  Evaluation  of  Literature 
Pertaining  to  the  Quantity  and  Control 
of  Pollution  from  Highway  Runoff  and 
Construction."  Research  Report  1943-1. 
Center  for  Transportation  Research. 
University  of  Texas.  Austin). 

c.  Beach  Closings/Advisories 

Urban  wet  weather  flows  have  been 
recognized  as  the  primary  sources  of 
estuarine  pollution  in  coastal 
communities.  Urban  storm  water  runoff, 
sanitary  sewer  overflows,  and  combined 
sewer  overflows  have  become  the  largest 
causes  of  beach  closings  in  the  United 
States  in  the  past  three  years.  Storm 
water  discharges  from  urban  areas  not 
only  pose  a  threat  to  the  ecological 
environment,  they  also  can  substantially 
affect  human  health.  A  survey  of  coastal 
and  Great  Lakes  communities  reports 
that  in  1998,  more  than  1.500  beach 
closings  and  advisories  were  associated 
with  storm  water  runoff  (Natural 
Resources  Defense  Council.  1999.  "A 
Guide  to  Water  Quality  at  Vacation 
Beaches"'  New  York,  NY).  Other  reports 


also  document  public  health,  shellfish 
bed.  and  habitat  impacts  from  storm 
water  runoff,  including  more  than  823 
beach  closings/advisories  Lssued  in  1995 
and  more  than  407  beach  closing/ 
advisories  issued  in  1996  due  to  urban 
runoff  (Natural  Resources  Defense 
Council.  1996.  Testing  the  Waters 
Volume  VI:  Who  Knows  What  You're 
Getting  Into  New  York.  NY;  NRDC. 
1997.  TesUng  the  Waters  Volume  VII: 
How  Does  Your  Vocation  Beach  Rate. 
New  York.  NY:  Morton,  T.  1997. 
Draining  to  the  Ocean:  The  Effects  of 
Stormwater  Pollution  on  Coastal  Waters. 
American  Oceans  Campaign.  Santa 
Monica,  CA).  The  Epidemiological 
Study  of  Possible  Adverse  Health  Effects 
of  Swimming  in  Santa  Monica  Bay 
(Haile,  R.W..  et.  al.  1996.  "An 
Epidemiological  Study  of  Possible 
Adverse  Health  Effects  of  Swimming  in 
Santa  Monica  Bay."  Final  Report 
prepared  for  the  Santa  Monica  Bay 
Restoration  Project)  concluded  that 
there  is  a  57  percent  higher  rate  of 
illness  in  swimmers  who  swim  adjacent 
to  storm  drains  than  in  swimmers  who 
swim  more  than  400  yards  away  frtjm 
storm  drains.  This  and  other  studies 
document  a  relationship  between 
gastrointestinal  illness  in  swimmers  and 
water  quality,  the  latter  of  which  can  be 
heavily  compromised  by  polluted  storm 
water  discharges. 

2.  Non-Storm  Water  Discharges  Through 
Municipal  Storm  Sewers 

Studies  have  shown  that  discharges 
from  MS4s  often  include  wastes  and 
wastewater  from  non-storm  water 
sources.  Federal  regulations 
(S  122.26(b)(2))  define  an  illicit 
discharge  as  "'  •  *  any  discharge  to  an 
MS4  that  is  not  composed  entirely  of 
stormwater*   •   *."  with  some 
exceptions.  These  discharges  are 
""illicit"  because  municipal  storm  sewer 
systems  are  not  designed  to  accept, 
process,  or  discharge  such  wastes. 
Sources  of  ilUcit  discharges  include,  but 
are  not  Umited  to:  sanitary  wastewater: 
effluent  from  septic  tanks:  car  wash, 
laundn,'.  and  other  industrial 
wastewaters;  improper  disposal  of  auto 
and  household  toxics,  such  as  used 
motor  oil  and  pesticides:  and  spills  from 
roadway  and  other  accidents. 

Illicit  discharges  enter  the  system 
through  either  direct  connections  (e.g.. 
wastewater  piping  either  mistakenly  or 
deliberately  connected  to  the  storm 
drains)  or  indirect  coimections  (e.g.. 
infiltration  into  the  MS4  from  cracked 
sanitary  systems,  spills  collected  by 
drain  outlets,  and  paint  or  used  oil 
dumped  directly  into  a  drain).  The 
result  is  untreated  discharges  that 
contribute  high  levels  of  pollutants. 
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including  heavy  metals,  toxics,  oil  and 
grease,  solvents,  nutrients,  viruses  and 
bacteria  into  receiving  waterbodies.  The 
NURP  study,  discussed  earlier,  found 
that  pollutant  levels  from  illicit 
discharges  were  high  enough  to 
significaQtly  degrade  receiving  water 
quality  and  threaten  aquatic,  wildlife, 
and  human  health.  The  study  noted 
particular  problems  with  illicit 
discharges  of  sanitary  wastes,  which  can 
be  directly  linked  to  high  bacterial 
counts  in  receiving  waters  and  can  be 
dangerous  to  public  health. 

Because  illicit  discharges  to  MS4s  can 
create  severe  widespread  contamination 
and  water  quality  problems,  several 
municipalities  and  urban  counties 
performed  studies  to  identify  and 
eliminate  such  dischaiges.  In  Michigan, 
the  Ann  Arbor  and  Ypsilanti  water 
quality  projects  inspected  660 
businesses,  homes,  and  other  buildings 
and  identified  14  percent  of  the 
buildings  as  having  improper  storm 
sewer  drain  connections.  The  program 
assessment  revealed  that,  on  average.  60 
percent  of  automobile-related 
businesses,  including  service  stations, 
automobile  dealerships,  car  washes, 
body  shops,  and  Ught  industrial 
facilities,  had  illicit  coimections  to 
storm  .sewer  drains.  The  program 
assessment  also  showed  that  a  majority 
of  the  illicit  discharges  to  the  storm 
sBwer  system  resulted  from  Improper 
piiunbing  and  coimections.  which  bad 
been  approved  by  the  mimicipality 
when  installed  (Washtenaw  County 
Statutory  Drainage  Board.  1987.  Huron 
River  Pollution  Abatement  Program). 

In  addition,  an  inspection  of  urban 
storm  water  outfalls  draining  into  Iimer 
Grays,  Washington,  indicated  that  32 
percent  of  these  out^ls  had  dry 
weather  flows.  Of  these  flows,  21 
percent  were  determined  to  have 
pollutant  levels  higher  than  the 
pollutant  levels  expected  in  typical 
urban  storm  water  runoff  rJiaracterized 
in  the  NURP  study  (U.S.  EPA.  1993. 
Investigation  of  Inappropriate  Pollutant 
Entries  Into  Storm  Drainage  Systems — 
A  Users  Guide.  EPA  600/R-92/238. 
'  Office  of  Research  and  Development. 
Washington.  DC).  That  same  document 
reports  a  study  in  Toronto.  Canada,  that 
found  that  59  percent  of  outfalls  bom 
the  MS4  had  dry-weather  Sows. 
Chemical  tests  revealed  that  14  percent 
of  these  dry-weather  flows  were 
determined  to  be  grossly  polluted. 

Inflows  from  aging  sanitary  sewer 
collection  systems  are  one  of  the  most 
serious  illicit  discharge-related 
problems.  Sanitary  sewer  systems 
frequently  develop  lealis  and  cracks, 
resulting  in  discharges  of  pollutants  to 
receiving  waters  through  separate  storm 


sewers.  These  pollutants  include 
sanitary  waste  and  materials  from  sewer 
main  construction  (e.g. ,  asbestos 
cement,  brick,  cast  iron,  vitrified  clay). 
Municipalities  have  long  recognized  the 
reverse  problem  of  storm  water 
infiltration  into  sanitary  sewer 
collection  systems:  this  type  of 
infiltration  often  disrupts  the  operation 
of  the  municipal  sewage  treatment 
plant. 

The  improper  disposal  of  materials  is 
another  illicit  discharge-related  problem 
that  can  result  in  contaminated 
discharges  from  separate  storm  sewer 
systems  in  two  ways.  First,  materials 
may  be  disposed  of  directly  in  a  catch 
basin  or  other  storm  water  conveyance. 
Second,  materials  disposed  of  on  the 
ground  may  either  drain  directly  to  a 
storm  sewer  or  be  washed  into  a  storm 
sewer  during  a  storm  event.  Improper 
disposal  of  materials  to  street  catch 
basins  and  other  storm  sewer  inlets 
often  occurs  when  people  mistakenly 
believe  that  disposal  to  such  areas  is  an 
environmentally  soimd  practice.  Part  of 
the  confusion  may  occur  because  some 
areas  are  served  by  combined  sewer 
systems,  which  are  part  of  the  sanitary 
sewer  collection  system,  and  people 
assume  that  materials  discharged  to  a 
catch  basin  will  reach  a  municipal 
sewage  treatment  plant.  Materials  that 
are  commonly  disposed  of  improperly 
include  used  motor  oil;  household  toxic 
materials;  radiator  fluids;  and  litter, 
such  as  disposable  cups,  cans,  and  fast- 
food  packages.  EPA  believes  that  there 
has  been  increasing  success  in 
addressing  these  problems  through 
initiatives  such  as  storm  drain  stenciling 
and  recycling  programs,  including 
household  hazardous  waste  special 
collection  days. 

Programs  that  reduce  illicit  discharges 
to  separate  storm  sewers  have  improved 
water  quality  in  several  municipalities. 
For  example.  Michigan's  Huron  River 
Pollution  Abatement  Program  found  the 
elimination  of  illicit  connections  caused 
a  measurable  improvement  in  the  water 
quality  of  the  Washtenaw  Cotmty  storm 
sewers  and  the  Huron  River 
(Washtenaw  County  Statutory  Drainage 
Board.  1987).  In  addition,  an  illicit 
detection  and  remediation  program  in 
Houston.  Texas,  has  significantly 
improved  the  water  quality  of  Buffalo 
Bayou.  Houston  estimated  that  illicit 
flows  from  132  sources  had  a  flow  rate 
as  high  as  500  gal/min.  Sources  of  the 
illicit  discharges  included  broken  and 
plugged  sanitary  sewer  lines,  illicit 
coimections  from  sanitary  lines  to  storm 
sewer  lines,  and  floor  drain  connections 
(Glanton,  T.,  M.T.  Garrett,  and  B. 
Goloby.  1992.  The  Illicit  Connection:  Is 


It  the  Problem?  Wat.  Env.  Tech.  4(9):63- 
8). 

3.  Construction  Site  Runoff 

Storm  water  discharges  generated 
during  construction  activities  can  cause 
an  array  of  physical,  chemical,  and 
biological  water  quality  impacts. 
Specifically,  the  biological,  chemical, 
and  physical  integrity  of  the  waters  may 
become  severely  compromised.  Water 
quality  impairment  results,  in  part, 
because  a  number  of  pollutants  are 
preferentially  absorbed  onto  mineral  or 
organic  particles  found  in  fine  sediment. 
The  interconnected  process  of  erosion 
(detachment  of  the  soil  particles), 
sediment  transport,  and  delivery  is  the 
primary  pathway  for  introducing  key 
pollutants,  such  as  nutrients 
(particularly  phospbbrus),  metals,  and 
organic  compounds  into  aquatic  systems 
(Novotny,  V.  and  G.  Chesters.  1989. 
"Delivery  of  Sediment  and  Pollutants 
from  Nonpoint  Sources:  A  Water 
Quality  Perspective."  Journal  of  Soil 
and  Water  Conservation,  44(6):568-76). 
Estimates  indicate  that  80  percent  of  the 
phosphorus  and  73  percent  of  the 
Kjeldahl  nitrogen  in  streams  is 
associated  with  eroded  sediment  (U.S. 
Department  of  Agriculture.  1989.  "The 
Second  RCA  Appraisal,  Soil,  Water  and 
Related  Resources  on  Nonfederal  Land 
in  the  United  States.  Analysis  of 
(Audition  and  Trends."  Cited  in 
Fennessey.  L.A.I.,  and  A.R.  Jarrett.  1994. 
"The  Dirt  in  a  Hole:  a  Review  of 
Sedimentation  Basins  for  Urban  Areas 
and  Construction  Sites."  fournal  of  Soil 
and  Water  Conseri'ation.  49(4):317-23). 
In  watersheds  experiencing  intensive 
construction  activity,  the  localized 
impacts  of  water  quality  may  be  severe 
because  of  high  pollutant  loads, 
primarily  sediments.  Siltation  is  the 
largest  cause  of  impaired  water  quality 
in  rivers  and  the  third  largest  cause  of 
impaired  water  qualitv  in  lakes  (U.S. 
EPA,  1998).  The  1996'305(b)  report  also 
found  that  construction  site  discharges 
were  a  source  of  pollution  in:  6  percent 
of  impaired  rivers:  1 1  percent  of 
impaired  lakes,  ponds,  and  reservoirs; 
and  1 1  percent  of  impaired  estuaries. 
Introduction  of  coarse  sediment  (coarse 
sand  or  larger)  or  a  large  amount  of  fine 
sediment  is  also  a  concern  because  of 
the  potential  of  filling  lakes  and 
reservoirs  (along  with  the  associated 
remediation  costs  for  dredging),  as  well 
as  clogging  stream  chaimels  (e.g., 
Paterson,  R.G.,  M.I.  Luger,  E.J.  Burby. 
E.J.  Kaiser.  H.R.  Malcolm,  and  A.C. 
Beard.  1993.  "Costs  and  Benefits  of 
Urban  Erosion  and  Sediment  Control: 
North  Carolina  Experience." 
Environmental  Management  17(2):167- 
78).  Large  inputs  of  coarse  sediment  into 


stream  channels  initially  will  reduce 
stream  depth  and  minimize  habitat 
complexity  by  filling  in  pools  (U.S. 
EPA.  1991.  Monitoring  Guidelines  to 
Evaluate  Effects  of  Forestry  Activities  on 
Streams  in  the  Pacific  Northvfest  and 
Alaska.  EPA  910/9-91-001.  Seattle. 
WA).  In  addition,  studies  have  shown 
that  stream  reaches  affected  by 
construction  activities  often  extend  well 
downstream  of  the  construction  site.  For 
example,  between  4.8  and  5.6 
kilometers  of  stream  below  construction 
sites  in  the  Patuxent  River  watershed 
were  obserx'ed  to  be  impacted  by 
sediment  inputs  (Fox.  H.L.  1974. 
"Effects  of  Urbanization  on  the  Patuxent 
River,  with  Special  Emphasis  on 
Sediment  Transport,  Storage,  and 
Migration."  Ph.D.  dissertation.  Johns 
Hopkins  University,  Baltimore,  MD.  As 
Cited  in  Klein,  R.D.  1979.  "Urbanization 
and  Stream  Quality  Impairment."  Wafer 
Resources  Bulletin  15(4):  948-63). 

A  primary  concern  at  most 
construction  sites  is  the  erosion  and 
transport  process  related  to  fine 
sediment  because  rain  splash,  rills  (i.e.. 
a  channel  small  enough  to  be  removed 
by  normal  agricultural  practices  and 
typically  less  than  1-foot  deep),  and 
sheetwash  encourage  the  detachment 
and  transport  of  this  material  to 
waterbodies  (Storm  Water  Quality  Task 
Force.  1993.  California  Storm  Water 
Best  Management  Practice  Handbooks — 
Construction  Activity  Oakland.  CA: 
Blue  Print  Service).  Construction  sites 
also  can  generate  other  pollutants 
associated  with  onsite  wastes,  such  as 
sanitary  wastes  or  concrete  truck 
washout. 

Although  streams  and  rivers  naturally 
carry  sediment  loads,  erosion  fex)m 
construction  sites  and  rtmoff  from 
developed  areas  can  elevate  these  loads 
to  levels  well  above  those  in 
undisturbed  watersheds.  It  is  generally 
acknowledged  that  erosion  rates  from 
construction  sites  are  much  greater  than 
from  almost  any  other  land  use 
(Novotny.  V.  and  H.  Olem.  1994.  Water 
Quality:  Prevention,  Identification,  and 
Management  of  Diffuse  Pollution.  New 
York:  Van  Nostrand  Reinhold).  Results 
from  both  field  studies  and  erosion 
models  indicate  that  erosion  rates  from 
construction  sites  are  typically  an  order 
of  magnitude  larger  than  row  crops  and 
several  orders  of  magnitude  greater  than 
rates  from  well-vegetated  areas,  such  as 
forests  or  pastures  (USDA.  1970. 
"Controlling  Erosion  on  Construction 
Sites."  Agriculture  Information  Bulletin, 
Washington.  DC:  Meyer.  L.D..  W.H. 
Wischmeier.  and  W.H.  Daniel.  1971. 
"Erosion.  Runoff  and  Revegetation  of 
Denuded  Construction  Sites." 
Transactions  of  the  ASAE  14(1):138-41: 


Owen.  O.S.  1975.  Natural  Resource 
Consen'ation  New  York:  MacMillan.  As 
cited  in  Paterson.  et  al..  1993). 

A  recent  review  of  the  efficiency  of 
sediment  basins  indicated  that  inflows 
from  12  construction  sites  had  a  mean 
TSS  concentration  of  about  4,500  mg/L 
(Brown,  WE.  1997.  "The  Limits  of 
Settling."  Technical  Note  No.  83. 
Watershed  Protection  Techniques  2(3)). 
In  Virginia,  suspended  sediment 
concentrations  from  housing 
construction  sites  were  measured  at 
500-3,000  mg/L,  or  about  40  times 
larger  than  the  concentrations  from 
already-developed  urban  areas  (Kuo, 
C.Y.  1976.  "Evaluation  of  Sediment 
Yields  Due  to  Urban  Development." 
Bulletin  No.  98.  Virginia  Water 
Resources  Research  Center.  Virginia 
Polytechnic  Institute  and  State 
University,  Blacksburg.  VA). 

Similar  impacts  from  storm  water 
nmoff  have  been  reported  in  a  ntunber 
of  other  studies.  For  example.  Daniel,  et 
al..  monitored  three  residential 
construction  sites  in  southeastern 
Wisconsin  and  determined  that  aimual 
sediment  yields  were  more  than  19 
times  the  yields  from  agricultural  areas 
(Daniel.  T.C..  D.  McGuire.  D.  Stoffel. 
and  B.  Miller.  1979.  "Sediment  and 
Nutrient  Yield  from  Residential 
Construction  Sites"  loumal  of 
Environmental  Quality  8(3):304-08). 
Daniel,  et  al..  identified  total  storm 
runoff,  followed  by  peak  storm  runoff, 
as  the  most  influential  factors 
controlling  the  sediment  loadings  from 
residential  construction  sites.  Daniel,  et 
al.,  also  found  that  suspended  sediment 
concentrations  were  15.000-20.000  mg/ 
L  in  moderate  events  and  up  to  60.000 
mg/L  in  larger  events. 

Wolman  and  Schick  (Wolman,  MG. 
and  A.P.  Schick.  1967.  "Effects  of 
Construction  on  Fluvial  Sediment. 
Urban  and  Suburban  Areas  of 
Maryland."  Water  Resources  Research 
3(2):  451-64)  studied  the  impacts  of 
development  on  fluvial  systems  in 
Maryland  and  determined  that  sediment 
yields  in  areas  undergoing  construction 
were  1.5  to  75  times  greater  than 
detected  in  natural  or  agricultural 
catchments.  The  authors  summarize  the 
potential  impacts  of  construction  on 
sediment  yields  by  stating  that  "the 
equivalent  of  many  decades  of  natural 
or  oven  agricultural  erosion  may  take 
place  during  a  single  year  from  areas 
cleared  for  construction"  (Wolman  and 
Schick.  1967). 

A  number  of  studies  have  examined 
the  effects  of  road  construction  on 
erosion  rates  and  sediment  yields.  A 
highway  construction  project  in  West 
Virginia  disturbed  only  4.2  percent  of  a 
4.72-square-mile  basin,  but  resulted  in  a 


three-fold  increase  in  suspended 
sediment  yields  (Dovras.  S.C  and  D.H 
Appel.  1986.  Progress  Report  on  the 
Effects  of  Highway  Construction  on 
Suspended-Sediment  Discharge  in  the 
Coal  River  and  Trace  Fork.  West 
Virginia,  1975-81.  USGS  Water 
Resources  Investigations  Report  84- 
4275.  Charlestown.  WV).  During  the 
largest  storm  event,  it  was  estimated 
that  80  percent  of  the  sediment  in  the 
stream  originated  from  the  construction 
site.  As  is  often  the  case,  the  increase  in 
suspended  sediment  load  could  not  be 
detected  further  downstream,  where  the 
drainage  area  was  more  than  50  times 
larger  (269  square  miles). 

Another  study  evaluated  the  effect  of 
290  acres  of  bi^way  construction  on 
watersheds  ranging  in  size  from  5  to  38 
square  miles.  Suspended  sediment  loads 
in  the  smallest  watershed  increased  bv 
250  percent,  and  the  estimated  sediment 
yield  from  the  construction  area  was  37 
tons/acre  during  a  2-vear  period 
(Hainly,  R.A.  1980.  the  Effects  of 
Highway  Construction  on  Sediment 
Discharge  into  Blockhouse  Creek  and 
Stream  Valley  Run,  Pennsylvania.  USGS 
Water  Resources  Investigations  Report 
80-68.  Harrisburg,  PA).  A  more  recent 
study  in  Hawaii  showed  that  highway 
construction  increased  suspended 
sediment  loads  by  56  to  76  percent  in 
three  small  (1  to  4  square  mile)  basins 
(Hill.  B.R.  1996.  Streamflow  and 
Suspended-Sediment  Loads  Before  and 
During  Highway  Construction,  North 
Halawa.  Haiku,  and  Kamooalii  Drainage 
Basins.  Oahu,  Hawaii,  J  983-9 J  USGS 
Water  Resoiuces  Investigations  Report 
96-4259.  Honolulu.  HI).  A  1970  study 
determined  that  sediment  yields  from 
construction  areas  can  be  as  much  as 
500  times  the  levels  detected  in  rural 
areas  (National  Association  of  Counties 
Research  Foundation.  1970.  t'rbon  Soil 
Erosion  and  Sediment  Control.  Water 
Pollution  Control  Research  Series. 
Program  #15030  DTL.  Federal  Water 
Quality  Administration.  U.S. 
Department  of  Interior.  Washington,  EC) 
Yorke  and  Herb  (Yorke,  T.H..  and  W.J. 
Herb.  1978.  Effects  of  Urbanization  on 
Streamflow  and  Sediment  Transport  in 
the  Rock  Creek  and  Anacostia  River 
Basins.  Montgomery  County.  Maryland, 
1962-74.  USGS  Professional  Paper  1003. 
Washington.  DC)  evaluated  nine 
subbasins  in  the  Maryland  portion  of 
the  Anacostia  watershed  for  more  than 
a  decade  in  an  effort  to  define  the 
impacts  of  changing  land  use/land  cover 
on  sediment  in  runoff.  Average  annual 
suspended  sediment  yields  for 
construction  sites  ranged  from  7  to  100 
tons/acre.  Storm  water  discharges  horn 
construction  sites  that  occur  when  the 
land  area  is  disturbed  (and  prior  lo 
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surface  stabilization)  can  significantly 
impact  designated  uses.  Examples  of 
designated  uses  include  public  water 
supply,  recreation,  and  propagation  of 
fish  and  wildlife.  The  siltation  process 
described  previously  can  threaten  all 
three  designated  uses  by  (1 )  depositing 
high  concentrations  of  pollutants  in 
public  water  supplies:  (2)  decreasing  the 
depth  of  a  waterbody.  which  can  reduce 
the  volume  of  a  reservoir  or  result  in 
limited  use  of  a  water  body  by  boaters, 
swimmers,  and  other  recreational 
enthusiasts:  and  (3)  directly  impairing 
the  habitat  of  fish  and  other  aquatic 
species,  which  can  limit  their  ability  to 
reproduce. 

Excess  sediment  can  cause  a  number 
of  other  problems  for  waterbodies.  It  is 
associated  with  increased  turbidity  and 
reduced  light  penetration  in  the  water 
column,  as  well  as  more  long-term 
effects  associated  with  habitat 
destruction  and  increased  difficulty  in 
filtering  drirUcing  water.  Numerous 
studies  have  examined  the  effect  that 
excess  sediment  has  on  aquatic 
ecosystems.  For  example,  sediment  from 
road  construction  activity  in  Northern 
Virginia  reduced  aquatic  insect  and  fish 
communities  by  up  to  85  percent  and  40 
percent,  respectively  (Reed,  JR.  1997, 
"Stream  Community  Responses  to  Road 
Construction  Sediments."  Bulletin  No. 
97.  Virginia  Water  Resources  Research 
Center,  Virginia  Polytechnic  Institute, 
Blacksburg,  VA.  As  cited  in  Klein,  RD. 
1990.  A  Survey  of  Quality  of  Erosion 
and  Sediment  Control  and  Storm  Water 
Management  in  the  Cliesapeake  Bay 
Watershed.  Annapolis.  MD:  Chesapeake 
Bay  Foundation).  Other  studies  have 
shown  that  fine  sediment  (fine  sand  or 
smaller)  adversely  affects  aquatic 
ecosystems  by  reducing  light 
penetration,  impeding  sight-feeding, 
smothering  benthic  organisms,  abrading 
gills  and  other  sensitive  structures, 
reducing  habitat  by  clogging  interstitial 
spaces  within  a  streambed,  and 
reducing  the  intergravel  dissolved 
oxygen  by  reducing  the  permeability  of 
the  bed  material  (Everest,  F.H.,  J.C. 
Beschta.  K.V.  Scrivener.  J.R.  Koski.  J.R. 
Sedell,  and  C.J.  Cederholm.  1987.  "Fine 
Sediment  and  Salmonid  Production:  A 
Paradox."  Streamside  Management: 
Forestry  and  Fishery  Interactions, 
Contract  No.  57.  Institute  of  Forest 
Resources,  University  of  Washington. 
Seattle.  WA).  For  example.  4.8  and  5.6 
kilometers  of  stream  belOw  construction 
sites  in  the  Patuxent  River  watershed  in 
Maryland  were  found  to  have  fine 
sediment  amounts  15  times  greater  than 
normal  (Fox,  1974.  As  cited  in  Klein, 
1979).  Benthic  organisms  in  the 
streambed  can  be  smothered  by 


sediment  deposits,  causing  changes  in 
aquatic  Qora  and  fauna,  such  as  fish 
species  composition  (Wolman  and 
Schick.  1967).  In  addition,  the  primary 
cause  of  coral  reef  degradation  in  coastal 
areas  is  attributed  to  land  disturbances 
and  dredging  activities  due  to  urban 
development  (Rogers.  C.S.  1990. 
"Responses  of  Coral  Reefis  and  Reef 
Organizations  to  Sedimentation." 
Marine  Ecology  Progress  Series.  62:185- 
202). 

EPA  believes  that  the  water  quality 
impact  from  small  construction  sites  is 
as  high  as  or  higher  than  the  impsct 
from  larger  sites  on  a  per  act«  basis.  The 
concentration  of  pollutants  in  the  nmoff 
bom  smaller  sites  is  similar  to  the 
concentrations  in  the  runoff  from  larger 
sites.  The  proportion  of  sediment  that 
makes  it  from  the  construction  site  to 
surface  waters  is  likely  the  same  for 
larger  and  smaller  construction  sites  in 
urban  areas  because  the  runoff  bom 
either  site  is  usually  delivered  directly 
to  the  storm  drain  network  where  there 
is  no  opportunity  for  the  sediment  to  be 
filtered  out 

The  expected  contribution  of  total 
sediment  yields  from  small  sites 
depends,  in  part,  on  the  extent  to  which 
erosion  and  sedimentation  controls  are 
being  applied.  Because  current  storm 
water  regulations  are  more  likely  to 
require  erosion  and  sedimentation 
controls  on  larger  sites  in  urban  areas, 
smaller  construction  sites  that  lack  such 
programs  are  likely  to  contribute  a 
disproportionate  amount  of  the  total 
sediment  from  construction  activities 
(MacDonald,  L.H.  1997.  Technical 
Justification  for  Regulating  Construction 
Sites  7-5  Acres  in  Size.  Unpublished 
report  submitted  to  U.S.  EPA, 
Washington,  DC).  Smaller  construction 
sites  are  less  likely  to  have  an  effective 
plctn  to  control  erosion  and 
sedimentation,  are  less  likely  to 
properly  implement  and  maintain  their 
plans,  and  are  less  likely  to  be  inspected 
(Brown,  W.  and  D.  Caraco.  1997. 
Controlling  Storm  Water  Runoff 
Discharges  from  Small  Construction 
Sites:  A  National  Review.  Submitted  to 
Office  of  Wastewater  Management,  U.S. 
EPA.  Washington.  IX..  by  die  Center  for 
Watershed  Protection.  Silver  Spring. 
MD).  The  proportion  of  sediment  that 
makes  it  from  the  construction  site  to 
surface  waters  is  Ukely  the  same  for 
larger  and  smaller  construction  sites  in 
urban  areas  because  the  runoff  from 
either  site  is  usually  delivered  directly 
to  the  storm  drain  network,  where  there 
is  no  opportunity  for  the  sediment  to  be 
filtered  out. 

To  confirm  its  belief  that  sediment 
yields  from  small  sites  are  as  high  as  or 
higher  than  the  20  to  150  tons/acrs/year 


measured  from  larger  sites.  EPA  gave  a 
grant  to  the  Dane  County,  Wisconsin 
Land  Conservation  Department,  in 
cooperation  with  the  USGS,  to  evaluate 
sediment  runoff  from  two  small 
construction  sites.  The  first  was  a  0.34 
acre  residential  lot  and  the  second  was 
a  1.72  acre  commercial  office 
development.  Runoff  from  the  sites  was 
channeled  to  a  single  discharge  point  for 
monitoring.  Each  site  was  monitored 
before,  duritig.  and  after  construction. 

The  Dane  County  study  foimd  that 
total  solids  concentrations  from  these 
£m»!!  sites  are  similar  to  total  solids 
concentrations  from  larger  construction 
sites.  Results  show  that  for  both  of  the 
study  sites,  total  solids  and  suspended 
solids  concentrations  were  significantly 
higher  during  construction  than  either 
before  or  after  construction.  For 
example,  preconstruction  total  solids 
concentrations  averaged  642  mg/L 
during  the  period  when  ryegrass  was 
established,  active  construction  total 
solids  concentrations  averaged  2,788 
mg/L,  and  post-construction  total  solids 
concentrations  averaged  132  mg/L  (on  a 
pollutant  load  basis,  this  equaled  7.4  lbs 
preconstruction.  35  lbs  during 
construction,  and  0.6  lbs  post- 
construction  for  total  solids).  While  this 
site  was  not  properly  stabilized  before 
construction,  after  construction  was 
complete  and  the  site  was  stabilized, 
post-construction  concentrations  were 
more  than  20  times  less  than  during 
construction.  The  results  were  even 
more  dramatic  for  the  commercial  site. 
The  commercial  site  had  one 
preconstruction  event,  which  resulted 
in  total  solids  concentrations  of  138  mg/ 
L,  while  active  construction  averaged 
more  than  15.000  mg/L  and  post- 
construction  averag^  only  200  mg/L 
(on  a  pollutant  load  basis,  this  equaled 
0.3  lbs  preconstruction,  490  lbs  during 
construction,  and  13.4  lbs  post- 
construction  for  total  solids).  The  active 
construction  period  resulted  in  more 
than  75  times  more  sediment  than  either 
before  or  after  construction  (Owens. 
D.W.,  P.  Jopke.  D.W.  HaU.  J.  Balousek 
and  A.  Roa.  1999.  "Soil  Erosion  bom 
Small  Construction  Sites."  Draft  USGS 
Fact  Sheet.  USGS  and  Dane  County 
Land  Conservation  Department,  WI). 
The  total  solids  concentrations  from 
these  small  sites  in  Wisconsin  are 
similar  to  total  solids  concentrations 
from  larger  construction  sites.  For 
example,  a  study  evaluating  the  effects 
of  highway  construction  in  West 
Virginia  found  that  a  small  storm 
produced  a  sediment  concentration  of 
7.520  mg/L  (Downs  and  Appel.  1986). 

One  important  aspect  of  small 
construction  sites  is  the  number  of  small 
sites  relative  to  larger  construction  sites 


and  total  land  area  within  the 
watershed.  Brown  and  Caraco  siuveyed 
219  local  jurisdictions  to  assess  erosion 
and  sediment  control  (ESC)  programs 
Seventy  respondents  provided  data  on 
the  number  of  ESC  permits  for 
construction  sites  smaller  than  5  acres. 
In  27  cases  (38  percent  of  the 
respondents),  more  than  three-quarters 
of  the  permits  were  for  sites  smaller 
than  5  acres;  in  another  18  cases  (26 
percent),  more  than  half  of  the  permits 
were  for  sites  smaller  than  5  acres. 

In  addition,  data  on  the  total  acreage 
disturbed  by  smaller  construction  sites 
have  been  collected  recentiy  in  two 
States  (MacDonald.  1997).  the  most 
recent  and  complete  data  set  is  the 
listing  of  the  disturbed  area  for  each  of 
the  3,831  construction  sites  permitted  in 
North  Carolina  for  1994-1995  and 
1995-1996.  Nearly  61  percent  of  the 
sites  that  were  1  acre  or  larger  were 
between  1.0  and  4.9  acres  in  size.  This 
proportion  was  consistent  between 
years.  Data  showed  that  this  range  of 
sites  accounted  for  18  percent  of  the 
total  area  disturbed  by  construction.  The 
values  showed  ver\'  litUe  variation 
between  the  2  years  of  data.  The  total 
disturbed  area  for  all  sites  over  this  2- 
year  period  was  nearly  33,000  acres,  or 
about  0.1  percent  of  the  total  area  of 
North  Carolina. 

EPA  estimates  that  construction  sites 
disturbing  greater  than  5  acres  disturb 
2.1-million  acres  of  land  (78. 1  percent  of 
the  total)  while  sites  disturbing  between 
1  and  5  acres  of  land  disturb  0.5-million 
acres  of  land  (19.4  percent).  The 
remaining  sites  on  less  than  1  acres  of 
land  disturb  0.07-million  acres  of  land 
(only  2.5  percent  of  the  total).  Given  the 
high  erosion  rates  associated  with  most 
construction  sites,  small  construction 
sites  can  be  a  significant  source  of  water 
quality  impairment,  particularly  in 
small  watersheds  that  are  undergoing 
rapid  development.  Exempting  sites 
under  1  acre  will  exclude  only  about  2.5 
percent  of  acreage  from  program 
coverage,  but  will  exclude  a  far  higher 
number  of  sites,  approximately  25 
percent. 

Several  studies  have  determined  that 
the  most  effective  construction  nmoff 
control  programs  rely  on  local  plan 
review  and  field  enforcement  (Paterson. 
R.  G.  1994.  "Construction  Practices:  the 
Good,  the  Bad.  and  the  Ugly." 
Watershed  Protection  Techniques  1(3)). 
In  his  review,  Paterson  suggests  that, 
given  the  critical  importance  of  field 
implementation  of  erosion  and  sediment 
control  programs  and  the  apparent 
shortcomings  that  exist,  much  more 
focus  should  be  given  to  plan 
implementation. 


Several  commenters  disputed  the  data 
presented  in  the  proposed  rule  for  storm 
water  discharges  bom  smaller 
construction  sites.  One  commenter 
stated  that  EPA  has  not  adequately 
explained  the  basis  for  permitting 
construction  activity  down  to  1 
disturbed  acre.  Another  commenter 
stated  that  EPA  did  not  present 
sufficient  data  on  water  quality  impacts 
from  construction  sites  disturbing  less 
than  5  acres. 

EPA  believes  that  the  data  presented 
above  sufficiently  support  nationwide 
designation  of  storm  water  discharges 
bom  construction  activity  disturbing 
more  than  1  acre.  Based  on  total 
dishirbed  land  area  within  a  watershed, 
the  cumulative  effects  of  numerous 
small  construction  sites  can  have 
impacts  similar  to  those  of  larger  sites 
in  a  particidar  area.  In  addition,  waivers 
for  storm  water  discharges  from  smaller 
construction  activity  will  exclude  sites 
not  expected  to  impair  water  quality. 
EPA  will  continue  to  collect  water 
quality  data  on  construction  site  storm 
water  runoff. 

C.  Statutory  Background 

In  1972.  Congress  enacted  the  CWA  to 
prohibit  the  discbarge  of  any  pollutant 
to  waters  of  the  United  States  from  a 
point  source  unless  the  discharge  is 
authorized  by  an  NPDES  permit. 
Congress  added  CWA  section  402(p)  in 
1987  to  require  implementation  of  a 
comprehensive  program  for  addressing 
storm  water  discharges.  Section 
402(p)(l)  required  EPA  or  NPDES- 
authorized  States  or  Tribes  to  issue 
NPDES  permits  for  the  following  five 
classes  of  storm  water  discharges 
composed  entirely  of  storm  water 
("storm  water  discharges")  specifically 
listed  under  section  402(p)(2): 

(A)  a  discharge  subject  to  an  NPDES 
permit  before  February  4,  1987 

(B)  a  discharge  associated  with 
industrial  activity 

(C)  a  discharge  from  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  250,000  or  more 

ID)  a  discbarge  bom  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  100,000  or  more  but  less 
tiian  250,000 

(E)  a  discharge  that  an  NPDES 
permitting  authority  determines  to  be 
contributing  to  a  violation  of  a  water 
quality  standard  or  a  significant 
contributor  of  pollutants  to  the  waters  of 
tile  United  States. 

Section  402(p)(3)(A)  requires  storm 
water  discharges  associated  with 
industrial  activity  to  meet  all  applicable 
provisions  of  section  402  and  section 
301  of  the  CWA,  including  technology- 
based  requirements  and  any  more 


stringent  requirements  necessary  to 
meet  water  quality  standards  Section 
402(p)(3)(B)  establishes  NPDES  permit 
standards  for  discharges  from  municipal 
separate  storm  sewer  systems,  or  MS4s. 
NPDES  permits  for  discharges  from 
MS4s  (1)  may  be  issued  on  a  system  or 
jurisdiction-wide  basis,  (2)  must  include 
a  requirement  to  effectively  prohibit 
non-storm  water  discharges  into  the 
storm  sewers,  and  (3)  must  require 
controls  to  reduce  pollutant  discharges 
to  the  maximum  extent  practicable, 
including  best  management  practices, 
and  other  provisions  as  the 
Administrator  or  the  States  determine  to 
he  appropriate  for  the  control  of  such 
pollutants.  At  this  time.  EPA  determines 
that  water  quality-based  controls, 
implemented  through  the  iterative 
processes  described  today  are 
appropriate  for  the  confrol  of  such 
pollutants  and  will  result  in  reasonable 
further  progress  towards  attainment  of 
water  quality  standards.  See  sections 
Il.L  and  n.H.3  of  the  preamble. 

In  CWA  section  402(p)(4).  Congress 
established  statutory  deadlines  for  the 
initial  steps  in  implementing  the  NPDES 
program  for  storm  water  discharges. 
This  section  required  development  of 
NPDES  permit  application  regulations, 
submission  of  NPDES  permit 
applications,  issuance  of  NPDES 
permits  for  sources  identified  in  section 
402(p)(2).  and  compliance  with  NPDES 
permit  conditions.  In  addition,  this 
section  required  industiial  facilities  and 
large  MS4s  to  submit  NPDES  permit 
applications  for  storm  water  discharges 
by  February  4,  1990.  Medium  MS4s 
were  to  submit  NPDES  permit 
applications  by  Fobruar>-  4.  1992.  EPA 
and  authorized  NPDES  States  were 
prohibited  from  requiring  an  NPDES 
permit  for  any  other  storm  water 
discharges  until  October  1,  1994. 

Section  402(p)(5)  required  EPA  to 
conduct  certain  studies  and  submit  a 
report  to  Congress.  This  requirement  is 
discussed  in  the  following  section. 

Section  402(p)(6)  requires  EPA.  in 
consultation  with  States  and  local 
officials,  to  issue  regulations  for  the 
designation  of  additional  storm  water 
discharges  to  be  regulated  to  protect 
water  quality.  It  also  requires  EPA  to 
extend  the  existing  storm  water  program 
to  regulate  newly  designated  sources.  At 
a  minimum,  the  extension  must 
establish  (1)  priorities.  (2)  requirements 
for  State  storm  water  management 
programs,  and  (3)  expeditious 
deadlines.  Section  402(p)(6)  specifies 
that  the  program  may  include 
performance  standards,  guidelines, 
guidance,  and  management  practices 
and  treatment  requirements,  as 
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appropriate.  Today's  role  implements 
this  section. 

D  EPA  s  Reports  to  Congress 

Under  CWA  section  402(p)(5),  EPA.  in 
consultation  with  the  States,  was 
required  to  conduct  a  study.  The  study 
was  to  identih'  unregulated  sources  of 
storm  water  discharges,  determine  the 
nature  and  extent  of  pollutants  in  such 
discharges,  and  establish  procedures 
and  methods  to  mitigate  the  impacts  of 
such  discharges  on  water  quality. 
Section  402(p)(5)  also  required  EPA  to 
report  the  results  of  the  first  two 
components  of  that  study  to  Congress  by 
October  1.  1988.  and  the  final  report  by 
October  1.  1989. 

In  March  1995.  EPA  submitted  to 
Congress  a  report  that  reviewed  and 
analyzed  the  nature  of  storm  water 
discharges  bom  municipal  and 
industrialacilities  that  were  not  already 
regulated  under  the  initial  NPDES 
regulations  for  storm  water  (U.S. 
Environmental  Protection  Agency. 
Office  of  Water.  1995.  Slonn  Water 
Discharges  Potentially  Addressed  by 
Phase  n  of  the  National  Pollutant 
Discharge  Elimination  Syslem  Storm 
Water  Program:  Report  to  Congress. 
Washington.  D.C.  EPA  833-K-94-002) 
("Report ").  The  Report  also  analyzed 
associated  pollutant  loadings  and  water 
quality  impacts  from  these  unregulated 
sources.  Based  on  identification  of 
unregulated  municipal  sources  and 
analysis  of  information  on  impacts  of 
storm  water  discharges  from  municipal 
sources,  the  Report  recommended  that 
the  NPDES  program  for  storm  water 
focus  on  the  405  "urbanized  areas" 
identified  by  the  Bureau  of  the  Census. 
The  Report  further  found  that  a  number 
of  discharges  from  unregulated 
industrial  facilities  warranted  further 
investigation  to  determine  the  need  for 
regulation.  It  classified  these 
unregulated  industrial  discharges  in  two 
groups:  Group  A  and  Group  B.  Group  A 
comprised  sources  that  may  be 
considered  a  high  priority  for  inclusion 
in  the  NPDES  program  for  storm  wafer 
because  discharges  from  these  sources 
are  similar  or  identical  to  already 
regulated  sources.  These  "look  alike" 
storm  water  discharge  sources  were  not 
covered  in  the  initial  NPDES  regulations 
for  storm  water  due  to  the  language  used 
to  define  "associated  with  industrial 
activity."  In  the  initial  regulations  for 
storm  water,  "industrial  activity"  is 
identified  using  Standard  Industrial 
Classification  (SIC)  codes.  The  use  of 
SIC  codes  led  to  incomplete 
categorization  of  industrial  activities 
with  discharges  that  needed  to  be 
regulated  to  protect  water  quaUty. 
Group  B  consisted  of  IB  industrial 


sectors,  which  included  sources  that 
EPA  expected  to  contribute  to  storm 
water  contaminatioo  due  to  the 
activities  conducted  and  pollutants 
anticipated  onsite  (e.g..  vehicle 
maintenance,  machinery  and  electrical 
repair,  and  intensive  agricultural 
activities). 

EPA  reported  on  the  latter  component 
of  the  section  402(p)(5)  study  via 
President  Clinton's  Clean  Water 
Initiative,  which  was  released  on 
February  1.  1994  (US  Environmental 
Protection  Agency.  Office  of  Water. 
1994.  President  Clinton's  Clean  Water 
Initiative.  Washington.  DC.  EPA  800-R- 
94-001)  ("taitiative").  The  Initiative 
addressed  a  number  of  issues  associated 
with  NPDES  requirements  for  storm 
water  discharges  and  proposed  (1) 
establishing  a  phased  compliance  with 
a  water  quality  standards  approach  for 
discharges  from  municipal  separate 
storm  sewer  systems  with  priority  on 
controlling  discharges  from  municipal 
growth  and  development  areas.  (2) 
clarifying  that  the  maximum  extent 
practicable  standard  should  be  applied 
in  a  site-specific,  flexible  manner,  taking 
into  account  cost  considerations  as  well 
as  water  quality  effects,  (3)  providing  an 
exemption  from  the  NPDES  "program  for 
storm  water  discharges  from  industrial 
facilities  with  no  activities  or  significant 
materials  exposed  to  storm  water,  (4) 
providing  extensions  to  the  statutory 
deadlines  to  complete  implementation 
of  the  NPDES  program  for  the  storm 
water  program,  (5)  targeting  urbanized 
areas  for  the  requirements  in  the  NPDES 
program  for  storm  water,  and  (6) 
providing  control  of  discharges  from 
inactive  and  abandoned  mines  located 
on  Federal  lands  in  a  more  targeted, 
flexible  maimer.  Additionally,  prior  to 
promulgation  of  today's  rule,  section 
431  of  the  Agency's  Appropriation  Act 
for  FY  2000  (Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act  of  2000.  Public  Law 
106-74,  section  432  (1999))  directed 
EPA  to  report  on  certain  matters  to  be 
covered  in  today's  rule.  That  report 
supplements  the  study  required  by 
CWA  Section  402(p)(5)  EPA  is 
publishing  the  availability  of  that  report 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Several  commenters  asserted  that  the 
Report  to  Congress  is  an  inadequate 
basis  for  the  designation  and  regulation 
of  sources  covered  under  today's  final 
rule,  specifically  the  nationwide 
designation  of  small  municipal  separate 
storm  sewer  systems  within  urbanized 
areas  and  construction  activities 
disturbing  between  one  and  five  acres. 


EPA  believes  that  it  has  developed  an 
adequate  record  for  today's  regulation 
both  through  the  Report  to  Congress  and 
the  Clean  Water  Initiative  and  through 
more  recent  activities,  including  the 
FACA  Subcommittee  process,  regulator)' 
notices  and  evaluation  of  coooments, 
and  recent  research  and  analysis.  EPA 
does  not  interpret  the  congressional 
reporting  requirements  of  CWA  section 
402(p)(5)  to  be  the  sole  basis  for 
determining  sources  to  be  regulated 
under  today's  final  rule. 

EPA's  decision  to  designate  on  a 
national  basis  small  MS4s  in  urbanized 
areas  is  supported  by  studies  that 
clearly  show  a  direct  correlation 
between  urbanization  and  adverse  water 
quality  impacts  from  storm  water 
discharges.  (Schueler,  T.  1987. 
Controlling  Urban  Runoff:  A  Practical 
Manual  for  Plarming  &  Designing  Urban 
BMPs.  Metropolitan  Washington 
Council  of  Governments).  "Urbanized 
areas"" — within  which  all  small  MS4s 
would  be  covered — represent  the  most 
intensely  developed  and  dense  areas  of 
the  Nation.  They  constitute  only  two 
percent  of  the  land  area  but  63  percent 
of  the  total  population.  See  section  I.B.I, 
Urban  Development,  above,  for  studies 
and  assessments  of  the  link  between 
urban  development  and  storm  water 
impacts  on  water  resources. 

(Commenters  argued  that  the  Report  to 
Congress  does  not  address  storm  water 
discharges  from  construction  sites.  They 
further  argued  that  the  designation  of 
small  construction  sites  per  today's  final 
rule  goes  beyond  the  President"s  1994 
Initiative  because  the  Initiative  only 
recommends  requiring  municipalities  to 
implement  a  storm  water  management 
program  to  control  unregulated  storm 
water  sources,  "including  discharges 
from  construction  of  less  than  5  acres, 
which  are  part  of  growth,  development 
and  significant  redevelopment 
activities."'  They  point  out  that  the 
Initiative  provides  that  unregulated 
storm  water  discharges  not  addressed 
through  a  municipal  program  would  not 
be  covered  by  the  NPDES  program. 
Commenters  assert  that  EPA  has  not 
developed  a  record  independent  of  its 
section  402(p)(5)  studies  that 
demonstrates  the  necessity  of  regulating 
under  a  separate  NPDES  permit  storm 
water  discharges  from  smaller 
construction  sites  "to  protect  water 
quality.'"  EPA  disagrees. 

EPA  evaluated  the  nature  and  extent 
of  pollutants  from  construction  site 
sources  in  a  process  that  was  separate 
and  distinct  from  the  development  of 
the  Report  to  Congress.  Today's  decision 
to  regulate  certain  storm  water 
discharges  from  construction  sites 
disturbing  less  than  5  acres  arose  in  part 


out  of  the  9lh  Circuit  remand  in  iVHiX: 
v.  EPA.  968  F,2d  1292  (9th  Cir.  1992). 
In  that  case,  the  court  remanded 
portions  of  the  Phase  I  storm  water 
regulations  related  to  discharges  from 
construction  sites.  Those  regulations 
define  ""storm  water  discharges 
associated  with  industrial  activity"  to 
include  only  those  storm  water 
discharges  bom  construction  sites 
disturbing  5  acres  or  more  of  total  land 
area  (see  40  CFR  122.26(b)(14)(x)).  In  its 
decision,  the  court  concluded  that  the  5- 
acre  threshold  was  improper  because 
the  Agency  had  failed  to  identify 
information  "to  support  its  perception 
that  construction  activities  on  less  than 
5  acres  are  non-industrial  in  nature" 
(966  F.2d  at  1306).  The  court  remanded 
the  below  5  acre  exemption  to  EPA  for 
further  proceedings  (966  F.2d  at  1310). 

In  a  Federal  Register  notice  issued  on 
December  IB,  1992,  EPA  noted  that  it 
did  not  believe  that  the  Court's  decision 
had  the  effect  of  automatically 
subjecting  small  construction  sites  to 
the  existing  application  requirements 
and  deadlines.  EPA  beUeved  that 
additional  notice  and  comment  were 
necessary  to  clarify  the  status  of  these 
sites.  The  information  received  during 
the  notice  and  comment  pnx:ess  and 
additional  research,  as  discussed  in 
section  I.B.3  Construction  Site  Runoff, 
formed  the  basis  for  the  designation  of 
construction  activity  disturbing  between 
one  and  five  acres  on  a  nationwide 
basis.  EPA's  objectives  in  today's 
proposal  include  an  effort  to  (1)  address 
the  9th  Circuit  remand.  (2)  address 
water  quality  concerns  associated  with 
construction  activities  that  disturb  less 
than  5  acres  of  land,  and  (3)  balance 
conflicting  recommendations  and 
concerns  of  stakeholders. 

One  commenter  noted  that  EPA's 
proposal  would  fail  to  regulate 
industrial  facilities  identified  as  Group 
A  and  Group  B  in  the  March  1 995 
Report  to  Congress.  EPA  is  relying  on 
the  analysis  in  the  Report,  which 
provided  that  the  recommendation  for 
coverage  was  meant  as  guidance  and 
was  not  intended  to  be  an  identification 
of  specific  categories  that  must  be 
regulated  under  Section  402(p)(6). 
Report  to  Congress,  p.  4-1 .  Tne  Report 
recognized  the  existence  of  limited  data 
on  which  to  base  loadings  estimates  to 
support  the  nationwide  designation  of 
individual  or  categories  of  sources. 
Report  to  Congress,  p.  4—44. 
Furthermore,  during  FACA 
Subcommittee  discussion.  EPA 
continued  to  urge  stakeholders  to 
provide  further  data  relating  to 
industrial  and  commercial  storm  water 
sources,  which  EPA  did  not  receive. 
EPA  concluded  that,  due  to  insufficient 


data,  these  sources  were  not  appropriate 
for  nationwide  designation  at  this  time. 

E.  Industrial  Facilities  Owned  or 
Operated  by  Small  Municipalities 

Congress  granted  extensions  to  the 
NPDES  permit  application  process  for 
selected  classes  of  storm  water 
discharges  associated  with  industrial 
activity.  On  December  18.  1991. 
Congress  enacted  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA).  which  postponed  NPDES 
permit  application  deadlines  for  most 
storm  water  discharges  associated  with 
industrial  activity  at  facilities  that  are 
owned  or  operated  by  small 
municipalities.  EPA  and  States 
authorized  to  administer  the  NPDES 
program  could  not  require  any 
municipality  with  a  population  of  less 
than  100.000  to  apply  for  or  obtain  an 
NPDES  permit  for  any  storm  water 
discharge  associated  with  industrial 
activity  prior  to  October  1,  1992.  except 
for  storm  water  discharges  from  airports, 
power  plants,  or  uncontrolled  sanitary 
landfills.  See  40  CFR  122.26(e)(1);  57  FR 
1 1524.  April  2.  1992  (reservation  of 
NPDES  application  deadfines  for  ISTEA 
facilities). 

The  facilities  exempted  by  ISTEA 
discharge  storm  water  in  the  same 
manner  (and  are  expected  to  use 
identical  processes  and  materials)  as  the 
industrial  facilities  regulated  under  the 
1990  Phase  I  regulations.  Accordingly, 
these  facilities  pose  similar  water 
quality  problems.  The  extended 
moratorium  for  these  facilities  was 
necessary  to  allow  municipalities 
additional  time  to  comply  with  NPDES 
requirements.  The  proposal  for  todays 
rule  would  have  maintained  the  existing 
deadline  for  seeking  coverage  imder  an 
NPDES  permit  (August  7.  2001). 

Today"s  rule  changes  the  permit 
application  deadline  for  such 
municipally  owned  or  operated 
faciUties  discharging  industrial  storm 
water  to  make  it  consistent  with  the 
application  date  for  small  regulated 
MS4s.  Because  EPA  missed  its  March 
1999  deadline  for  promulgating  today"s 
rule,  and  the  deadline  for  MS4s  to 
submit  permit  applications  has  been 
extended  to  three  years  and  90  days 
from  the  date  of  this  notice,  the  deadline 
for  permitting  ISTEA  sources  has  been 
similarly  extended.  The  permitting  of 
these  sources  is  discussed  below  in 
section  "11:1.3.  ISTEA  Sources."" 

F  Related  Nonpoint  Source  Programs 

Today"s  rule  addresses  point  source 
discharges  of  storm  water  runoff  and 
non-storm  water  disrJiarges  into  MS4s. 
Many  of  these  sources  have  been 
addressed  by  nonpoint  source  control 


programs,  which  are  described  briefly 
below. 

In  1987.  section  319  was  added  to  the 
CWA  to  provide  a  framework  for 
funding  State  and  local  efforts  to 
address  pollutants  from  nonpoint 
sources  not  addressed  by  the  NPDES 
program.  To  obtain  funding.  States  are 
required  to  submit  Nonpoint  Source 
Assessment  Reports  identifving  State 
waters  that,  without  additional  control 
of  nonpoint  sources  of  pollution,  could 
not  reasonably  be  expected  to  attain  or 
maintain  applicable  water  quality 
standards  or  other  goals  and 
requirements  of  the  CWA  States  are 
also  required  to  prepare  and  submit  for 
EPA  approval  a  statewide  Nonpoint 
Source  Management  Program  for 
controlling  nonpoint  source  water 
pollution  to  navigable  waters  within  the 
State  and  improving  the  quality  of  such 
waters.  State  program  submittals  must 
identify  specific  tjest  management 
practices  (BMPs)  and  measures  that  the 
State  proposes  to  implement  in  the  first 
four  years  after  program  submission  to 
reduce  pollutant  loadings  from 
identified  nonpoint  sources  to  levels 
required  to  achieve  the  staled  water 
quality  objectives. 

State  nonpoint  source  programs 
funded  under  section  319  can  include 
both  regulatory  and  noniegulatory  State 
and  local  approaches.  Section 
319(b)(2)(B)  specifies  that  a  combination 
of  "nonregulalory  or  regiUatory 
programs  for  enforcement,  technical 
assistance,  financial  assistance, 
education,  training,  technology  transfer, 
and  demonstration  projects"  may  be 
used,  as  necessary,  to  achieve 
implementation  of  the  BMPs  or 
measures  identified  in  the  section  319 
submittals. 

Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA) 
of  1990  provides  that  Stales  with 
approved  coastal  zone  management 
■  programs  must  develop  coastal 
nonpoint  pollution  control  programs 
and  submit  them  to  EPA  and  the 
National  Oceanic  and  Atmospheric 
.\dministration  (NOAA)  for  approval. 
Failure  to  submit  an  approvable 
program  will  result  in  a  reduction  of 
Federal  grants  under  both  the  Coastal 
Zone  Management  Act  and  section  319 
of  the  CWA. 

Stale  coastal  nonpoint  pollution 
control  programs  under  CZARA  must 
include  enforceable  policies  and 
mechanisms  that  ensure 
implementation  of  the  management 
measures  throughout  the  coastal 
management  area.  EPA  issued  Guidance 
Specifying  Management  Measures  for 
Sources  of  Nonpoint  Pollution  in 
Coastal  Waters  under  section  821 7(g)  in 
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Januaiy  1993.  The  guidance  identifies 
management  measures  for  five  major 
categories  of  nonpoint  source  pollution. 
The  management  measures  reflect  the 
greatest  degree  of  pollutant  reduction 
that  is  economically  achievable  for  each 
of  the  listed  sources.  These  management 
measures  provide  reference  standards 
for  the  Stales  to  use  in  developing  or 
refining  their  coastal  nonpoint 
programs.  A  few  management  measures, 
however,  contain  quantitative  standards 
that  specify  pollutant  loading 
reductions.  For  example,  the  New 
Development  Management  Measure, 
which  is  applicable  to  construction  in 
urban  areas,  requires  (1)  that  by  design 
or  performance  the  average  annual  total 
suspended  solid  loadings  be  reduced  by 
80  percent  and  (2)  to  the  extent 
practicable,  that  the  pre-development 
peak  runoff  rate  and  average  volume  be 
maintained. 

EPA  and  NOAA  published  Coastal 
Nonpoint  Pollution  Control  Pmgram: 
Program  Development  and  Approval 
Guidance  (1993).  The  dociunent 
clarifies  that  States  generally  must 
implement  management  measures  for 
each  source  category  identified  in  the 
EPA  guidance  developed  under  section 
6217(g).  Coastal  Nonpoint  Pollution 
Control  Programs  are  not  required  to 
address  sources  that  are  clearly 
regulated  under  the  NPDES  program  as 
point  source  discharges.  Specifically, 
such  programs  would  not  need  to 
address  small  MS4s  and  construction 
sites  covered  under  NPDES  storm  water 
permits  (both  general  and  individual). 

n.  Description  of  Program 

A.  Overview 

1 .  Objectives  EPA  Seeks  To  Achieve  in 
Today's  Rule 

EPA  seeks  to  achieve  several 
objectives  in  today's  final  rule.  First. 


EPA  is  implementing  the  requirement 
under  CWA  section  402(p)(6)  to  provide 
a  comprehensive  storm  water  program 
that  designates  and  controls  additional 
sources  of  storm  water  discharges  to 
protect  water  quality.  Second,  EPA  is 
addressing  storm  water  discharges  from 
the  activities  exempted  under  the  1990 
storm  water  permit  application 
regulations  that  were  remanded  by  the 
Ninth  Circuit  Court  of  Appeals  in  NRDC 
V.  EPA.  966  F.2d  1292  (9th  Circuit, 
1992).  These  are  construction  activities 
disturbing  less  than  5  acres  and  so- 
called  "light"  industrial  activities  not 
exposed  to  storm  water  (see  discussion 
of  "no  exposure"  below).  Third,  EPA  is 
providing  coverage  for  the  so-called 
"donut  holes"  created  by  the  existing 
NPDES  storm  water  program.  Donut 
holes  are  geographic  gaps  in  the  NPDES 
storm  water  program's  regulatory 
scheme.  They  are  MS4s  located  within 
areas  covered  by  the  existing  NPDES 
storm  water  program,  but  not  currently 
addressed  by  the  storm  water  program 
because  it  is  based  on  political 
jurisdictions.  Finally,  EPA  also  is  trying 
to  promote  watershed  planning  as  a 
framework  for  implementing  water 
quality  programs  where  possible. 
Although  EPA  had  options  for 
different  approaches  (see  alternatives 
discussed  in  the  January  9, 1998, 
proposed  regulation),  EPA  believes  it 
can  best  achieve  its  objectives  through 
flexible  innovations  within  the 
framework  of  the  NPDES  program. 
Unlike  the  interim  section  402(p)(6) 
storm  water  regulations  EPA 
promulgated  in  1995,  EPA  no  longer 
designates  all  of  the  unregulated  storm 
water  discharges  for  lutionwide 
coverage  under  the  NPDES  program  for 
storm  water.  The  framework  for  today's 
final  rule  is  one  that  balances  automatic 
designation  on  a  nationwide  basis  and 


locally-based  designation  and  waivers. 
Nationwide  designation  applies  to  those 
classes  or  categories  of  storm  water 
discharges  that  EPA  believes  present  a 
high  likelihood  of  having  adverse  water 
quality  impacts,  regardless  of  location. 
Specifically,  today's  rule  designates 
discharges  from  small  MS4s  located  in 
urbanized  areas  and  storm  water 
discharges  from  construction  activities 
that  result  in  land  disturbance  equal  to 
or  greater  than  one  and  less  than  five 
acres.  As  noted  under  Section  I.B., 
Water  Quality  Cone  irns/Environmental 
Impact  Studies  and  Assessments,  these 
two  categories  of  storm  water  sources, 
when  uiu'egulated,  tend  to  cause 
significant  adverse  water  quality 
impacts.  Additional  sources  are  not 
covered  on  a  nationwide  basis  either 
because  EPA  currently  lacks 
information  indicating  a  consistent 
potential  for  adverse  water  qualit>' 
impact  or  because  EPA  believes  that  the 
likelihood  of  adverse  impacts  on  water 
quality  is  low,  with  some  localized 
exceptions.  Additional  individual 
sources  or  categories  of  storm  water 
discharges  could,  however,  be  covered 
under  the  program  through  a  local 
designation  process.  A  permitting 
authority  may  designate  additional 
small  MS4s  after  developing  designation 
criteria  and  applying  those  criteria  to 
small  MS4s  located  outside  of  an 
urbanized  area,  in  particular  those  with 
a  population  of  10,000  or  more  and  a 
population  density  of  at  least  1 ,000. 
Exhibit  1  illustrates  the  designation 
framework  for  today's  final  rule. 
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Exhibit  1.— Phase  ll  Source  Decisions 


-WATER  QUALITY  IMPACT  OF  SOURCES- 


LOW  LIKELIHOOD/ 
INSUFriCIENT  INFORMATION 


NOT  AUTOMATICALLY 
DESIGNATED  BY  RULE 

•  Smtll  MS4f  loctleil  outiide  Urbanized  Areu. 

•  Consiruciion  tctivity  thit  lesiilts  Id  Ihe  lud 
distufbittce  of  less  thin  1  acre. 

•  Nofi-Phase  I  iadostrlal  and  commercial  sources. 


BIT  DESIGNATED  BY 
PERMITTING  AUTHORITY  IF 

A  small  MS4  meets  (be  desigialion  criteria.  Tbe 
permitting  anthorities  are  required  to  develop 
and  apply  designation  criteria  to,  at  a  minimnn, 
Ibose  small  MS4s  located  in  an  area  with  a 
population  of  at  leaii  10,000  and  a  population 
density  of  at  least  1.000. 

A  small  MS4  is  contributing  substantially  to  the 
pollutant  loadings  of  a  phyiically  interconnected 
MS4  that  is  regulated  by  the  NPDES  storm 
water  program. 

A  TMDL'  defines  a  need  to  cover  small  MS4s. 
construction  activity,  and  industrial/commercial 
sources  not  currently  regulated. 

It  is  determined  that  the  storm  water  discharge 
from  a  small  MS4,  construction  site  or 
industrial/commercial  facility  contributes  to  a 
violation  of  a  water  quality  standard  or  is  a 
significant  contributor  of  pollutants  to  waters  of 
Ihe  United  Slates. 


ff«(i(ul 
Attntmml 

■^ » 


Ltctl 

Wafer  Qttlilj 

Aiitiimt*! 

■^ ^ 


HIGH  LIKELIHOOD 


AUTOMATICALLY 
DESIGNATED  BY  RULE 
All  small  M$4s  located  inside  Urbuiied 
Areas. 

Construction  activity  that  results  in  the  land 
disturbance  of  greater  than  or  equal  to  1  acre 
and  less  than  S  acres. 


BUT  WAIVERS  PROVIDED  FOR 

Regulated  small  MS4s  that  serve  a  population 
of  less  than  1,000,  are  not  conlribotmg 
substantially  to  tbe  pollutant  loadings  of  a 
physically  interconnected  MS4.  and  if 
discharging  to  an  impaired  water  body,  storm 
water  controls  not  needed  based  on  a  TMDL 
that  addresses  tbe  pollutants  of  concern. 

Regulated  small  MS4s  that  serve  a 
population  under  10,000.  permitting 
autbofily  has  evaluated  all  waters  thai 
received  a  discharge  from  the  MS4.  storm 
water  controls  are  not  needed  based  on  a 
TMDL  for  those  waters,  and  future 
discharges  from  the  MS4  are  evaluated. 

Construction  activity  disturbing  between  I 
and  S  acres  where: 

(1)  Activity  occurs  during  a  negligible 
rainfall  period  (rainfall  erosiviiy  factor 
of  less  than  5),  or 

(2)  A  TMDL  or  equivalent  analysis 
addresses  Ihe  pollutants  of  concern 
leading  to  a  determination  that  storm 
water  controls  are  not  necessary  for 
construction  activity. 


*EPA  will  continue  to  require  Slates  to  comply  with  their  Total  Maximum  Daily  Load  (TMDL)  implementation  schedules 
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The  designation  {ramework  for 
today's  final  rule  provides  a  significant 
degree  of  flexibility.  The  proposed 
provisions  for  nationwide  designation  of 
storm  water  discharges  from 
construction  and  from  small  MS4s  in 
urbanized  areas  allowed  for  a  waiver  of 
applicable  rBquirements  based  on 
appropriate  water  quality  conditions. 
Today's  final  rule  expands  and 
simplifies  those  waivers. 

The  permitting  authority  may  waive 
the  requirement  for  a  permit  for  any 
small  MS4  serving  a  jurisdiction  with  a 
population  of  less  than  1,000  unless 
storm  water  controls  are  needed  because 
the  MS4  is  contributing  to  a  water 
quality  impairment.  The  permitting 
authority  may  also  waive  permit 
coverage  for  MS4s  serving  a  jurisdiction 
with  a  population  of  less  than  10,000  if 
all  waters  that  receive  a  discharge  from 
the  MS4  have  been  evaluated  and 
discharges  from  the  MS4  do  not 
significantly  contribute  to  a  water 
quality  impairment  or  have  the  potential 
to  cause  an  impairment.  Today's  rule 
also  allows  States  with  a  watershed 
permitting  approach  to  phase  in 
coverage  for  MS4s  in  jurisdictions  with 
populations  under  10,000. 

Water  quality  conditions  are  also  the 
basis  for  a  waiver  of  requirements  for 
storm  water  discharges  &om 
construction  activities  disturbing 
between  one  and  five  acres.  For  these 
small  construction  sources,  the  rule 
provides  significant  flexibility  for 
waiving  otherwise  applicable  regulatory 
requirements  where  a  permitting 
authority  determines,  based  on  water 
quality  and  watershed  considerations, 
that  storm  water  discharge  controls  are 
not  needed. 

Coverage  can  be  extended  to 
municipal  and  construction  sources 
outside  the  nationwide  designated 
classes  or  categories  based  on  watershed 
and  case-by-case  assessments.  For  the 
municipal  storm  water  program,  today's 
rule  provides  broad  discretion  to  NPDES 
permitting  authorities  to  develop  and 
implement  criteria  for  designating  storm 
water  discharges  from  small  MS4s 
outside  of  urbanized  areas.  Other  storm 
water  discharges  from  unregulated 
industrial,  commercial,  and  residential 
sources  will  not  be  subject  to  the  NPDES 
permit  requirements  unless  a  permitting 
authority  determines  on  a  case-by-case 
basis  (or  on  a  categorical  basis  within 
identified  geographic  areas  such  as  a 
State  or  watershed)  that  regulatory 
controls  are  needed  to  protect  water 
quality.  EPA  believes  that  the  flexibility 
provided  in  today's  rule  facilitates 
watershed  planning. 


Z.  General  Requirements  for  Regulated 
Entities  Under  Today's  Rule 

As  previously  noted,  today's  final  rule 
defines  additional  classes  and  categories 
of  storm  water  discharges  for  coverage 
under  the  NPDES  program  These 
designated  dischargers  are  required  to 
seek  coverage  under  an  NPDES  permit 
Furthermore,  all  NPDES-authorized 
States  and  Tribes  are  required  to 
implement  these  provisions  and  make 
any  necessary  amendments  to  current 
State  and  Tribal  NPDES  regulations  to 
ensure  consistency  with  today's  final 
rule.  EPA  remains  the  NPDES 
permitting  authority  for  jurisdictions 
without  NPDES  authorization. 

Today's  final  rule  includes  some  new 
requirements  for  NPDES  permitting 
authorities  implementing  the  CWA 
section  402(p)(6)  program  EPA  has 
made  a  significant  effort  to  build 
flexibiUty  into  the  program  while 
attempting  to  maintain  an  appropriate 
level  of  national  consistency.  Permitting 
authorities  must  ensure  that  NPDES 
permits  issued  to  MS4s  include  the 
minimum  control  measures  established 
under  the  program.  Permitting 
authorities  also  have  the  ability  to  make 
numerous  decisions  including  who  is 
regulated  under  the  program,  i.e.,  case- 
by-case  designations  and  waivers,  and 
how  responsibilities  should  be  allocated 
between  regulated  entities. 

Today's  final  rule  extends  the  NPDES 
program  to  include  discharges  from  the 
following:  small  MS4s  within  urbanized 
areas  (with  the  exception  of  systems 
waived  from  the  requirements  by  the 
NPDES  permitting  authority);  other 
small  MS4S  meeting  designation  criteria 
to  be  established  by  the  permitting 
authority;  and  any  remaining  MS4  that 
contributes  substantially  to  the  storm 
water  pollutant  loadings  of  a  physically 
interconnected  MS4  already  subject  to 
regulation  under  the  NPDES  program. 
Small  MS4s  include  urban  storm  sewer 
systems  ourned  by  Tribes,  States, 
political  subdivisions  of  States,  as  well 
as  the  United  States,  and  other  systems 
located  within  an  urbanized  area  that 
fall  within  the  definition  of  an  MS4. 
These  include,  for  example.  State 
departments  of  transportation  (DOTs), 
pubhc  universities,  and  federal  military 
bases. 

Today's  final  rule  requires  all 
regulated  small  MS4s  to  develop  and 
implement  a  storm  water  management 
program.  Program  components  include, 
at  a  minimum,  6  minimum  measures  to 
address:  public  education  and  outreach; 
public  involvement;  illicit  discharge 
detection  and  elimination;  construction 
site  runoff  control;  post-construction 
storm  water  management  in  new 


development  and  redevelopment;  and 
pollution  prevention  and  good 
housekeeping  of  municipal  operations. 
These  program  components  will  be 
implemented  through  NPDES  permits. 
A  regulated  small  MS4  is  required  to 
submit  to  the  NPDES  permitting 
authority,  either  in  its  notice  of  intent 
(NOI)  or  individual  permit  application, 
the  BMPs  to  be  implemented  and  the 
measurable  goals  for  each  of  the 
minimum  control  measures  listed 
above. 

The  nde  addresses  all  storm  water 
discharges  firom  construction  site 
activities  involving  clearing,  grading 
and  excavating  land  equal  to  or  greater 
than  1  acre  and  less  than  5  acres,  unless 
requirements  are  otherwise  waived  by 
the  NPDES  permitting  authority. 
Discharges  from  such  sites,  as  well  as 
construction  sites  disturbing  less  than  1 
acre  of  land  that  are  designated  by  the 
permitting  authority,  are  required  to 
implement  requirements  set  forth  in  the 
NPDES  permit,  which  may  reference  the 
requirements  of  a  qualifying  local 
program  issued  to  cover  such 
discharges. 

The  rule  also  addresses  certain  other 
sources  regulated  imder  the  existing 
NPDES  program  for  storm  water.  For 
municipally-owned  industrial  sources 
required  to  be  regulated  under  the 
existing  NPDES  storm  water  program 
but  exempted  from  immediate 
compliance  by  the  Intermodal  Surface 
Transportation  Act  of  1991  (ISTEA),  the 
rule  revises  the  existing  deadline  for 
seeking  coverage  under  an  NPDES 
permit  (August  7,  2001)  to  make  it 
consistent  with  the  application  date  for 
small  regulated  MS4s.  (See  section  1.3. 
below.)  The  rule  also  provides  relief 
bom  NPDES  storm  water  permitting 
requirements  for  industrial  sources  with 
no  exposure  of  industrial  materials  and 
activities  to  storm  water. 

3.  Integration  of  Today's  Rule  With  the 
Existing  Storm  Water  Program 

In  developing  an  approach  for  today's 
final  rule,  numerous  early  interested 
stakeholders  encouraged  EPA  to  seek 
opportunities  to  integrate,  where 
possible,  the  proposed  Phase  U 
requirements  with  existing  Phase  I 
requirements,  thus  facilitating  a  unified 
storm  water  discharge  control  program. 
EPA  believes  that  this  objective  is  met 
by  using  the  NPDES  framework.  This 
framework  is  already  applied  to 
regulated  storm  water  discharge  sources 
and  is  extended  to  those  sources 
designated  under  today's  rule.  This 
approach  facilitates  program 
consistency,  public  access  to 
information,  and  program  oversight. 


EPA  believes  that  today's  final  rule 
provides  consistency  in  terms  of 
program  coverage  and  requirements  for 
existing  and  newly  designated  sources. 
For  example,  the  rule  includes  most  of 
the  municipal  donut  holes,  those  MS4s 
located  in  incorporated  places, 
townships  or  towns  with  a  population 
under  100,000  that  are  within  Phase  I 
counties.  These  MS4s  are  not  addressed 
by  the  existing  NPDES  storm  water 
program  while  MS4s  in  the  surrounding 
county  are  currently  addressed.  In 
addition,  the  minimum  control 
measures  required  in  today's  rule  for 
regulated  small  MS46  are  very  similar  to 
a  number  of  the  permit  requirements  for 
medium  and  large  MS4s  under  the 
existing  storm  water  program.  Following 
today's  rule,  permit  requirements  for  all 
regulated  MS4s  (both  those  under  the 
existing  program  and  those  under 
today's  rule)  vtrill  require 
implementation  of  BMPs  Furthermore, 
with  regard  to  the  development  of 
NPDES  permits  to  protect  water  quality, 
EPA  intends  to  apply  the  August  1, 
1996,  Interim  Permitting  Approach  for 
Water  Quality-Based  Effluent 
Limitations  in  Storm  Water  Permits 
(hereinafter.  "Interim  Permitting 
Approach")  (see  Section  n.L.l.  for 
further  description)  to  all  MS4s  covered 
by  the  NPDES  program. 

EPA  is  applying  NPDES  permit 
requirements  to  construction  sites  below 
5  acres  that  are  similar  to  the  existing 
requirements  for  those  above  5  acres 
and  above.  In  addition,  today's  rule 
allows  compliance  with  qualifying 
local,  Tribal,  or  State  erosion  and 
sediment  controls  to  meet  the  erosion 
and  sediment  control  requirements  of 
the  general  permits  for  storm  water 
discharges  associated  with  construction, 
both  above  and  below  S  acres. 

4.  General  Permits 

EPA  recommends  using  general 
permits  for  all  newly  regulated  storm 
water  sources  under  today's  rule.  The 
use  of  general  permits,  instead  of 
individual  permits,  reduces  the 
administrative  burden  on  permitting 
authorities,  while  also  limiting  the 
paperwork  burden  on  regulated  parties 
seeking  permit  authorization.  Permitting 
authorities  may,  of  course,  require 
individual  permits  in  some  cases  to 
address  specific  concerns,  including 
permit  non-compliance. 

EPA  recommends  that  general  permits 
for  MS4s,  in  particular,  be  issued  on  a 
watershed  basis,  but  recognizes  that 
each  permitting  authority  must  decide 
how  to  develop  its  general  permit(s}. 
Permit  conditions  developed  to  address 
concerns  and  conditions  of  a  specific 
watershed  could  reflect  a  watershed 


plan;  such  permit  conditions  must 
provide  for  attainment  of  applicable 
water  quality  standards  (including 
designated  uses),  allocations  of 
pollutant  loads  established  by  a  TMDL, 
and  timing  requirements  for 
implementation  of  a  TMDL  If  the 
permitting  authority  issues  a  State-wide 
general  permit,  the  permitting  authority 
may  include  separate  conditions 
tailored  to  individual  watersheds  or 
urbanized  areas.  Of  course,  for  a  newly 
regulated  MS4,  modification  of  an 
existing  individual  MS4  permit  to 
include  the  newly  regulated  MS4  as  a 
"limited  co-permittee"  also  remains  an 
option. 

5.  Tool  Box 

During  the  FACA  process,  many 
Storm  Water  Phase  n  FACA 
Subcommittee  representatives  expressed 
an  interest,  which  was  endorsed  by  the 
full  Committee,  in  having  EPA  develop 
a  "tool  box  "  to  assist  States.  Tribes, 
municipalities,  and  other  parties 
involvad  in  the  Phase  n  program.  EPA 
made  a  commitment  to  work  with  Storm 
Water  Phase  n  FACA  Subcommittee 
representatives  in  developing  such  a 
tool  box,  with  the  expectation  that  a  tool 
box  would  facilitate  implementation  of 
the  storm  water  program  in  an  effective 
aid  cost-efficient  manner.  EPA  has 
developed  a  preliminary  working  tool 
box  (available  on  EPA's  web  page  at 
www.epa.gov/owm/sw/toolbox).  EPA 
intends  to  have  the  tool  box  folly 
developed  by  the  time  of  the  first 
general  permits.  EPA  also  intends  to 
update  the  tool  bo.x  as  resources  and 
data  become  available.  The  tool  box  will 
include  the  following  eight  main 
components:  fact  sheets;  guidances;  a 
menu  of  BMPs  for  the  six  MS4 
minimnm  measures;  an  information 
clearinghouse:  training  and  outreach 
efforts;  technical  research;  support  for 
demonstration  projects;  and  compliance 
monitoring/ assistance  tools.  EPA 
intends  to  issue  the  menu  of  BMPs,  both 
structural  and  non-structural,  by 
October  2000.  In  addition,  EPA  will 
issue  by  October  2000  a  "model"  permit 
and  will  issue  by  October  2001  guidance 
materials  on  the  development  of 
measurable  goals  for  municipal 
programs. 

In  an  attempt  to  avoid  duplication, 
the  Agency  has  tmdertaken  an  efiort  to 
identify  and  coordinate  sources  of 
information  that  relate  to  the  storm 
water  discharge  control  program  from 
both  inside  and  outside  the  Agency. 
Such  information  includes  research  and 
demonstration  projects,  grants,  storm 
water  management-related  programs, 
and  compendiums  of  available 
documents,  including  guidances,  related 


directly  or  indirectly  to  the 
comprehensive  NPDES  storm  water 
program.  Based  on  this  effort.  EPA  is 
developing  a  tool  box  containing  fact 
sheets  and  guidance  documents 
pertaining  to  the  overall  program  and 
rule  requirements  (e.g..  guidance  on 
municipal  and  construction  programs, 
and  permitting  authority  guidance  on 
designation  and  waiver  criteria);  models 
of  current  programs  aimed  at  assisting 
States.  Tribes,  municipalities,  and 
others  in  establishing  programs;  a 
comprehensive  Ust  of  reference, 
documents  organized  according  to 
subject  area  (e.g..  illicit  discharges, 
watersheds,  water  quality  standards 
attairmient,  funding  sources,  and  similar 
types  of  references);  educational 
materials:  technical  research  data;  and 
demonstration  project  results.  The 
information  collected  by  EPA  will  not 
only  provide  the  background  for  tool 
box  materials,  bat  wilt  also  be  made 
available  through  an  information 
clearinghouse  on  the  world  wide  web. 

With  assistance  from  EPA,  the 
American  Public  Works  Association 
(APWA)  developed  a  workbook  and 
series  of  workshops  on  the  proposed 
Phase  n  rule.  Ten  workshops  were  held 
from  September  1 998  through  May 
1999.  Depending  on  available  funding, 
these  workshops  may  continue  after 
publication  of  today's  final  rule.  EPA 
also  intends  to  provide  training  to 
enable  regional  offices  to  educate  States. 
Tribes,  and  municipalities  about  the 
storm  water  program  and  the 
availability  of  the  tool  box  materials. 

The  CWA  currently  provides  funding 
mechanisms  to  support  activities  related 
to  storm  water.  These  mechanisms  will 
be  described  in  the  tool  box.  Activities 
funded  under  grant  and  loan  programs, 
which  could  be  used  to  assist  in  storm 
water  program  development,  include 
programs  in  the  nonpoint  source  area, 
storm  water  demonstration  projects, 
source  water  protection  and  wastewater 
construction  projects.  EPA  has  already 
provided  funding  for  numerous  research 
eSorts  in  these  areas,  including  a 
database  of  BMP  effectiveness  studies 
(described  below),  an  assessment  of 
technologies  for  storm  water 
management,  a  study  of  the 
effectiveness  of  storm  water  BMPs  for 
controlling  the  impacts  of  watershed 
imperviousness,  protocols  for  wet 
weather  monitoring,  development  of  a 
dynamic  model  for  wet  weather  flows, 
and  numerous  outreach  projects. 

EPA  has  entered  into  a  cooperative 
agreement  with  the  Urban  Water 
Resources  Research  Council  of  the 
American  Society  of  Civil  Engineers 
(ASCE)  to  develop  a  scientifically-based 
management  tool  for  the  information 


68738       Federal  Register / Vol.  64.  No.  235 /Wednesday,  December  8,  1999 /Rules  and  Regulations 


Federal  Register / Vol.  64.  No.  235 / Wednesday.  December  8.  1999/Rules  and  Regulations       68739 


needed  to  evaluate  the  effectiveness  of 
urban  storm  water  runoff  BMPs 
nationwide.  The  long-term  goal  of  the 
National  Stormwater  BMP  Ilatabase 
project  is  to  promote  technical  design 
improvements  for  BMPs  and  to  better 
match  their  selection  and  design  to  the 
local  storm  water  problems  being 
addressed.  The  project  team  has 
collected  and  evaluated  hundreds  of 
existing  published  BMP  performance 
studies  and  created  a  database  covering 
about  75  test  sites.  The  database 
includes  detailed  information  on  the 
design  of  eacJi  BMP  and  its  watershed 
characteristics,  as  well  as  its 
performance.  Eventually  the  database 
will  include  the  nationwide  collection 
of  information  on  the  characteristics  of 
structural  and  non-structural  BMPs. 
data  collection  efforts  [e.g.,  sampling 
and  flow  gaging  equipment), 
climatological  characteristics,  watershed 
characteristics,  hydrologic  data,  and 
constituent  data.  The  database  will 
continue  to  grow  as  new  BMP  data 
become  available.  The  initial  release  of 


the  database,  which  includes  data  entry 
and  retrieval  software,  is  available  on 
CD-ROM  and  operates  on  Windows-- 
compatible personal  computers.  The 
ASCE  project  team  envisions  that 
periodic  updates  to  the  database  will  be 
distributed  through  the  Internet.  The 
team  is  currently  developing  a  system 
for  Internet  retrieval  of  selected  database 
records,  and  this  system  is  expected  to 
be  available  in  early  2000. 

EPA  and  ASCE  invite  BMP  designers, 
owners  and  operators  to  participate  in 
the  continuing  database  development 
effort.  To  make  this  effort  successful,  a 
large  database  is  essential.  Interested 
persons  are  encouraged  to  submit  their 
BMP  performance  evaluation  data  and 
associated  BMP  watershed 
characteristics  for  potential  entry  into 
the  database.  The  software  included  in 
the  CD-ROM  allows  data  providers  to 
enter  their  BMP  data  locally,  retain  and 
edit  the  data  as  needed,  and  submit 
them  to  the  ASCE  Database 
Clearinghouse  when  ready. 


To  obtain  a  copy  of  the  database, 
please  contact  Jane  Clary,  Database 
Clearinghouse  Manager,  Wright  Water 
Engineers,  Inc..  2490  W.  26th  Ave., 
Suite  lOOA,  Denver,  CO  80211;  Phone 
303-480-1700;  E-mail 
clary®wrigh  twater.com. 

In  addition,  EPA  requests  that 
researchers  planning  to  conduct  BMP 
performance  evaluations  compile  and 
collect  BMP  reporting  information 
according  to  the  standard  format 
developed  by  ASCE.  The  format  is 
provided  with  the  database  software  and 
is  also  available  on  the  ASCE  website  at 
www.asce.org/peta/tech/nsbd01  .html. 

6.  Deadlines  Established  in  Today's 
Action 

Exhibit  2  outlines  the  various 
deadlines  established  under  today's 
final  rule.  EPA  believes  that  the  dates 
allow  sufficient  time  for  completion  of 
both  the  NPDES  permitting  authority's 
and  the  permittee's  program 
responsibilities. 


Exhibit  2-STOflM  Water  Phase  II  Actions  Deadunes 


Activity 


NPOESauItiofized   States   modify   NPDES   program   if   no  statutoiy 

cttange  is  required. 
NPOES-autfMrized  Stales  modify  NPDES  program  if  statutory  change 

>s  required. 

EPA  issues  a  menu  of  BMPs  for  regulaled  small  MS4s  „ 

ISTEA  sources  sutsmit  permit  application  ™..„„. ,««„«.™,™ „. 


Permitting  auttwrity  issues  general  pennit(s)  (M  tt*  type  ol  pernifl  cov- 
erage is  selected). 
Regulated  small  MS4s  submit  permit  application: 

a.  If  designated  under  §122,3a(a)(l)  unless  the  permitting  author- 
ity has  established  a  phasing  schedule  under  §  123.3S(d)(3). 

b.  If  designated  under  §  122.32(a)(2)  or  §§122.26(a)(9)(l)  (C)  or 
(D). 

Storm  water  discharges  assodaled  with  small  construction  activity  sub- 
mit permit  application: 
a.  If  designated  under  §122.26(bK15Ki) . 

b  If  designated  under  §122.26<bK15)(ii) 

Permitting  authority  designates  small  MS4s  under  §  123.35<bK2)  


Deadline  date 


Regulated  small  MS4s'  program  fully  developed  and  implemented  . 
Reevaluatron  of  ttie  municipal  storm  water  rules  tiy  EPA  


Permitting  autfKXity  determination  on  a  petition  

t*)n-municipal  sources  designated  under  §  122.26<a)(9)(0  (C)  Of  (D) 

submit  permit  application. 
Submission  ot  Ho  Exposure  Certification 


1  year  from  date  of  publication  of  today's  njle  in  the  Federal  Register 

2  years  from  dale  of  publication  of  today's  njle  in  the  Federal  Rag- 
Mar. 

October  27,  2000 

3  years  and  90  days  from  dale  ol  publication  of  today's  njle  in  the  Fad- 
sral  Raglstar 

3  years  from  date  ol  publicslian  of  today's  njle  in  the  Federal  Reg- 


a.  3  years  and  90  days  fmm  dale  of  publication  of  today's  nile  in  the 
Federal  Raglstar 

b.  Within  180  days  of  notice. 


a.  3  years  and  90  days  from  date  of  pubHcallon  of  today's  mie  in  the 
Fadaral  Regiatar 

b.  Within  180  days  of  notice. 

3  years  from  dale  of  publication  of  toda/s  njle  in  the  Federal  Register 
or  5  years  from  date  ol  publication  of  today's  nile  in  the  Federal 
Regiatar  if  a  watershed  plan  is  in  place 

Up  to  5  years  from  date  of  permit  issuance. 

13  years  from  date  of  publication  of  today's  njle  in  the  Fadaral  Rag- 
Mar 

Within  180  days  of  receipt 

Within  180  days  of  notice 

Every  5  years. 


B.  Readable  Begulations 

Today.  EPA  is  finalizing  new 
regulations  in  a  "readable  regulation" 
format.  This  reader-friendly,  plain 
language  approach  is  a  departure  from 
traditional  regulatorv'  language  and 
should  enhance  the  rule's  readability. 
These  plain  language  regulations  use 


questions  and  answers,  "you"  to 
identify  the  person  who  must  comply, 
and  terms  like  "must"  rather  than 
"shall"  to  identify  a  mandate.  This  new 
format,  which  minimizes  layers  of 
subparagraphs,  should  also  allow  the 
reader  to  easily  locate  specific 
provisions  of  the  regidation. 


Some  sections  of  today's  final  rule  are 
presented  in  the  traditional  language 
and  format  because  these  sections 
amend  existing  regulations.  The 
readable  regulation  format  was  not  used 
in  these  existing  provisions  in  an 
attempt  to  avoid  confusion  or  disruption 


of  the  readability  of  the  existing 
regulations. 

Most  commenters  supported  EPA's 
use  of  plain  language  and  agreed  with 
EPA  that  the  question  and  answer 
format  makes  the  rule  easier  to 
understand.  Three  commenters  thought 
that  EPA  should  retain  the  traditional 
rule  format.  The  lune  1 ,  1998, 
Presidential  memorandum  directs  all 
goverrunent  agencies  to  write 
documents  in  plain  language.  Based  on 
the  majority  of  the  comments.  EPA  has 
retained  the  plain  language  format  used 
in  the  January  9, 1998,  proposal  in 
today's  final  rule. 

The  proposal  to  today's  final  nile 
included  guidance  as  well  as  legal 
requirements.  The  word  "must" 
indicates  a  requirement.  Words  like 
"should."  "could."  or  "encourage" 
indicate  a  recommendation  or  guidance. 
In  addition,  the  guidance  was  set  off  in 
parentheses  to  distinguish  it  from 
requirements. 

EPA  received  numerous  comments 
supporting  the  inclusion  of  guidance  in 
the  text  of  the  Code  of  Federal 
Regulations  (CFR),  as  well  as  comments 
opposing  inclusion  of  guidance. 
Supporters  stated  that  preambles  and 
guidance  documents  are  often  not 
accessible  when  rules  are  implemented. 
Any  language  not  included  in  the  CFR 
is  therefore  not  available  when  it  may  be 
most  needed.  Commenters  that  opposed 
including  guidance  in  the  CFR 
expressed  the  concern  that  any  language 
in  the  rule  might  be  interpreted  as  a 
requirement,  in  spite  of  any  clarif\'iQg 
language.  They  suggested  that  guidance 
be  presented  in  the  preamble  and 
additional  guidance  doctunents. 

The  majority  of  commenters  on  this 
issue  thought  that  the  guidance  should 
be  retained  but  the  distinction  between 
requirements  and  guidance  should  be 
better  clarified.  Suggestions  included 
clarifying  text,  symbols,  and  a  change 
from  use  of  the  word  "should"  to  "EPA 
recommends  "  or  "EPA  suggests".  EPA 
believes  that  it  is  important  to  include 
the  guidance  in  the  rule  and  agrees  that 
the  distinction  between  requirements 
and  EPA  recommendations  must  be  very 
clear.  In  today's  final  rule,  EPA  has  put 
the  guidance  in  paragraphs  entitled 
"Guidance  "  and  replaced  the  word 
"should"  with  "EPA  recommends." 
This  is  intended  to  clarify  that  the 
recommendations  contained  in  the 
guidance  paragraphs  are  not  legally 
binding. 

C.  Program  Framework:  NPDES 
Approach 

Tcxlay's  rule  regulates  Phase  n 
sources  using  the  NPDES  permit 
program.  EPA  interprets  Clean  Water 


Act  section  402(p)(6)  as  authorizing  the 
Agency  to  develop  a  storm  water 
program  for  Phase  n  sources  either  as 
part  of  the  existing  NPDES  permit 
program  or  as  a  stand  alone  non-NPDES 
program  such  as  a  self-implementing 
rule.  Under  either  approach.  EPA 
interprets  section  402(pK6)  as  directing 
EPA  to  publish  regulations  that 
"regulate"  the  remaining  unregulated 
sources,  specifically  to  establish 
requirements  that  are  federally 
enforceable  under  the  CWA.  Although 
EPA  believes  that  it  has  the  discretion 
to  not  require  sources  regulated  imder 
CWA  section  402(p)(6)  to  be  covered  by 
NPDES  permits,  the  Agency  has 
determined,  for  the  reasons  discussed 
below,  that  it  is  most  appropriate  to  use 
NPDES  permits  in  implementing  the 
program  to  address  the  sources 
designated  for  regulation  in  today's  rule. 

As  discussed  in  Section  II.A, 
Overview.  EPA  sought  to  achieve 
certain  goals  in  today's  final  rule.  EPA 
believes  that  the  NPDES  program  best 
achieves  EPA's  goals  for  today's  final 
rule  for  the  reasons  discussed  below. 

Requiring  Phase  n  sources  to  be 
covered  by  NPDES  permits  helps 
address  the  consistency  problems 
cinrently  caused  by  municipal  "donut 
holes  "  Donut  holes  are  gaps  in  program 
coverage  where  a  small  imregulated 
MS4  is  located  next  to  or  within  a 
regulated  larger  MS4  that  is  subject  to 
an  NPDES  permit  under  the  Phase  I 
NPDES  storm  water  program.  The 
existence  of  such  "donut  holes"  creates 
an  equity  problem  because  similar 
discharges  may  remain  uiu'egulated 
even  though  they  cause  or  contribute  to 
the  same  adverse  water  quality  impacts. 
Using  NPDES  permits  to  regulate  the 
unregulated  discharges  in  these  areas  is 
intended  to  facilitate  the  development 
of  a  seamless  regulatory  program  for  the 
mitigation  and  control  of  contaminated 
storm  water  discharges  in  an  urbanized 
area.  For  example,  today's  rule  allows  a 
newly  regulated  MS4  to  join  as  a 
"limited"  co-permittee  with  a  regulated 
MS4  by  referencing  a  common  storm 
water  management  program.  Such 
cooperation  should  be  fiulher 
encouraged  by  the  fact  that  the 
minimum  control  measures  required  in 
today's  rule  for  regulated  small  MS4s 
are  very  similar  to  a  number  of  the 
permit  requirements  for  mediiun  and 
large  MS4s  under  the  Phase  I  storm 
water  program.  The  minimum  control 
measiues  applicable  to  discharges  from 
smaller  MS4s  are  described  with 
slightly  more  generality  than  imder  the 
Phase  1  permit  application  regulations 
for  larger  MS4s,  thus  enabling 
maximtun  flexibility  for  operators  of 


smaller  MS4s  to  optimize  efforts  to 
protect  water  quality. 

Today's  rule  also  applies  NPDES 
permit  requirements  to  construction 
sites  below  5  acres  that  are  similar  to  the 
existing  requirements  for  those  S  acres 
and  above.  In  addition,  the  rule  would 
allow  compliance  with  qualifying  local. 
Tribal,  or  State  erosion  and  sediment 
controls  to  meet  the  erosion  and 
sediment  control  requirements  of  the 
general  permits  for  storm  water 
discharges  associated  with  construction, 
both  above  and  below  5  acres. 

Incorporating  the  CWA  section 
402{p)(6)  program  into  the  NPDES 
program  capitalizes  upon  the  existing 
governmental  infrastructure  for 
administration  of  the  NPDES  program. 
Moreover,  much  of  the  regulated 
community'  already  imderstands  the 
NPDES  program  and  the  way  it  works. 

Another  goal  of  the  NPDES  program 
approach  is  to  provide  flexibility  in 
order  to  facilitate  and  promote 
watershed  planning  and  sensitivity  to 
local  conditions.  NPDES  permits 
promote  those  goals  in  several  ways. 
NPDES  general  permits  may  be  used  to 
cover  a  category  of  regulated  soiut:es  on 
a  watershed  basis  or  within  political 
boundaries.  The  NPDES  permitting 
process  provides  a  mechanism  for  storm 
water  controls  tailored  on  a  case-by:case 
basis,  where  necessary.  In  addition,  the 
NPDES  permit  requirements  of  a 
permittee  may  be  satisfied  by  another 
cooperating  entity.  Finally,  NPDES 
permits  may  incorporate  the 
requirements  of  existing  State,  Tribal 
and  local  programs,  thereby 
accommodating  State  and  'Tribes 
seeking  to  coordinate  the  storm  water 
program  vrith  other  programs,  including 
those  that  focus  on  watershed-based 
nonpoint  source  regulation. 

In  promoting  the  watershed  approach 
to  program  administration.  EPA  believes 
NPDES  general  permits  can  cover  a 
category  of  dischargers  within  a  defined 
geographic  area.  Areas  can  be  defined 
very  broadly  to  include  political 
boundaries  (e.g.,  county),  watershed 
boundaries,  or  State  or  Tribal  land. 

NPDES  permits  generally  require  an 
application  or  a  notice  of  intent(NOI)  to 
trigger  coverage.  This  information 
exchange  assures  commtmication 
between  the  permitting  authority  and 
the  regulated  community  This 
commtmication  is  critical  in  ensuring 
that  the  regulated  commimity  is  aware 
of  the  requirements  and  the  permitting 
authority  is  aware  of  the  potential  for 
adverse  impacts  to  water  quality  from 
identifiable  locations.  The  NPDES 
permitting  process  includes  the  public 
as  a  valuable  stakeholder  and  ensures 
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that  the  public  is  included  and 
informaUon  is  made  publicly  available. 

Another  coocem  for  EPA  and  several 
stakeholders  was  that  the  program 
ensure  citizen  participation.  The  NPDES 
approach  ensures  opportunities  for 
citizen  participation  tluoughout  the 
permit  issuance  process,  as  well  as  in 
enforcement  actions.  NPDES  permits  are 
also  federally  enforceable  under  the 
CWA. 

EPA  believes  that  the  use  of  NPDES 
permits  makes  a  significant  difference  in 
the  degree  of  compliance  with 
regulations  in  the  storm  water  program. 
The  .WDES  program  provides  for  public 
participation  in  the  development, 
enforcement  and  revision  of  storm  water 
management  programs.  Citizen  suit 
enforcement  has  assisted  in  focusing 
attention  on  adverse  water  quality 
impacts  on  a  localized,  public  priority 
basis.  Citizens  frequently  rely  on  the 
NPDES  permitting  process  and  the 
availabiLty  of  NOIs  to  track  program 
implementation  and  help  them  enforce 
regulatory  requirements. 

NPDES  permits  are  also  advantageous 
to  the  permittee.  The  NPDES  permit 
informs  the  permittee  about  the  scope  of 
what  it  is  expected  do  to  be  in 
compliance  with  the  Clean  Water  Act. 
As  explained  more  fully  in  EPA's  April 
1995  guidance.  Policy  Statement  on 
Scope  of  Discbarge  Authorization  and 
Shield  Associated  with  NPDES  Permits, 
compliance  with  an  NPDES  permit 
constitutes  compliance  with  the  Clean 
Water  Act  (see  CWA  section  402(k)).  In 
addition,  NPDES  permittees  are 
excluded  from  duplicative  regulatory 
regimes  under  the  Resource 
Conservation  and  Recovery  Act  and  the 
Comprehensive  Emergency  Response, 
Compensation  and  Liability  Act  under 
RCRA's  exclusions  to  the  definition  of 
"solid  waste"  and  CERCLA's  exemption 
for  "federally  permitted  releases." 

EPA  considered  suggestions  that  the 
Agency  authorize  today's  rule  to  be 
implemented  as  a  self-implementing 
rule.  This  would  be  a  regulation 
promulgated  at  the  Federal,  State,  or 
Tribal  level  to  control  some  or  all  of  the 
storm  water  dischargers  regidated  under 
today's  rule.  Under  this  approach,  a  rule 
would  spell  out  the  specific 
requirements  for  dischargers  and 
impose  the  restrictions  and  conditions 
that  would  otherwise  be  contained  in  an 
NPDES  permit.  It  would  be  effective 
until  modified  by  EPA.  a  State,  or  a 
Tribe,  unlike  an  NPDES  permit  which 
cannot  exceed  a  duration  of  five  years. 
Some  stakeholders  believed  that  this 
approach  would  reduce  the  burden  on 
the  regulated  community  (e.g.,  by  not 
requiring  permit  applications),  and 
considerably  reduce  the  amount  of 


additional  paperwork,  staff  time  and 
accounting  required  to  administer  the 
proposed  permit  requirements. 

EPA  is  sensitive  to  the  interest  of 
some  stakeholders  in  having  a 
streamlined  program  that  minimizes  the 
burden  associated  with  permit 
administration  and  maximizes 
opportunities  for  field  time  spent  by 
regulatory  authorities.  Key  provisions  in 
today's  rule  address  sogie  of  these 
concerns  by  promoting  a  streandined 
approach  to  permit  issuance  by.  for 
example,  using  general  permits  and 
allowing  the  incorporation  of  existing 
programs.  By  adopting  the  NPDES 
approach  rather  than  a  self- 
implementing  rule,  today's  rule  also 
allows  for  consistent  regulation  between 
larger  MS4s  and  construction  sites 
regulated  under  the  existing  storm  water 
management  rule  and  smaller  sources 
regulatsd  under  today's  rule. 

EPA  believes  that  it  is  most 
appropriate  to  use  NPDES  permits  to 
implement  a  program  to  address  the 
sources  regulated  by  today's  rule.  In 
addition  to  the  reasons  discussed  above, 
NPDES  permits  provide  a  better 
mechanism  than  would  a  self- 
implementing  rule  for  tailoring  storm 
water  controls  on  a  case-by-case  basis, 
where  necessary.  One  conmienter 
reasoned  this  concern  could  be 
addressed  by  including  provisions  in 
the  regulation  that  allow  site-specific 
BMPs  (i.e.,  case-by-case  permits), 
suggesting  storm  water  discharges  that 
might  require  sile-specific  BMPs  can  be 
identified  during  the  designation 
process  of  the  regiUatory  authority.  EPA 
believes  that,  in  addition  to  its 
complexity,  the  commenler's  approach 
lacks  the  other  advantages  of  the  NPDES 
permitting  process. 

A  self-implementing  rule  would  not 
ensure  the  degree  of  public  participation 
that  the  NPDES  permit  process  provides 
for  the  development,  enforcement  and 
revision  of  the  storm  water  management 
program.  A  self-implementing  rule  also 
might  not  have  provided  the  regidated 
community  the  "permit  shield"  under 
CWA  section  402(k)  that  is  provided  by 
an  NPDES  permit.  Based  on  all  these 
considerations.  EPA  declined  to  adopt  a 
self-implementing  rule  approach  and 
adopted  the  NPDES  approach. 

Some  State  representatives  sought 
alternative  approaches  for  State 
implementation  of  the  storm  water 
program  for  Phase  11  sources.  These 
State  representatives  asserted  that  a 
non-NPDES  alternative  approach  best 
facilitated  watershed  management  and 
avoided  duplication  and  overlapping 
regulations.  These  representatives 
believed  the  NPDES  approach  would 
undercut  State  programs  that  had 


developed  storm  water  controls  tailored 
to  local  watershed  concerns.  Finally,  a 
number  of  commenters  expressed  the 
view  that  States  implement  a  variety  of 
programs  not  based  on  the  CWA  that  are 
effective  in  controlling  storm  water,  and 
that  EPA  should  provide  incentives  for 
their  implementation  and  improvement 
in  performance. 

'Throughout  the  development  of  the 
rule.  State  representatives  sought 
alternatives  to  the  NPDES  approach  for 
State  implementation  of  the  storm  water 
program  for  Phase  II  sources. 
Discussions  focused  on  an  approach 
whereby  States  could  develop  an 
alternative  program  that  EPA  would 
approve  or  disapprove  based  on 
identified  criteria,  including  that  the 
alternative  non-NPDES  program  would 
result  in  "equivalent  or  better  protection 
of  water  quality  "  The  Slate 
representatives,  however,  were  unable 
to  propose  or  recommend  criteria  for 
gauging  whether  a  program  would 
provide  equivalent  protection.  EPA  also 
did  not  receive  any  suggestions  for 
objective,  workable  criteria  in  response 
to  the  Agency's  explicit  request  for 
specific  criteria  (by  which  EPA  could 
objectively  judge  such  programs)  in  the 
preamble  to  the  proposed  nde. 

EPA  evaluated  several  existing  State 
initiatives  to  address  storm  water  and 
found  many  cases  where  standards 
under  State  programs  may  be 
coordinated  with  the  Federal  storm 
water  program.  Where  the  NPDES 
permit  is  developed  in  coordination 
with  State  standards,  there  are 
opportunities  to  avoid  duplication  and 
overlapping  requirements.  Under 
today's  rule,  an  NPDES  permitting 
authority  may  include  conditions  in  the 
NPDES  permit  that  direct  an  MS4  to 
follow  the  requirements  imposed  under 
State  standards,  rather  than  the 
requirementsof§  122.34(b).  This  is 
allowed  as  long  as  the  State  program  at 
a  minimum  imposes  the  relevant 
requirements  of  §122. 34(b),  Additional 
opportunibes  follow  from  other 
provisions  in  today's  rule. 

Seeking  to  further  explore  the 
feasibility  of  a  non-NPDES  approach, 
the  Agency,  after  the  proposal,  had 
extensive  discussions  with 
representatives  of  a  number  of  States. 
Discussions  related  specifically  to 
possible  alternatives  for  regulations  of 
urban  storm  water  discharges  and  MS4s 
specifically.  The  Agency  also  sought 
input  on  these  issues  from  other 
stakeholders. 

As  a  result  of  these  discussions,  many 
of  the  commenters  provided  input  on 
issues  such  as:  whether  or  not  the 
Agency  should  require  NPDES  permits; 
whether  location  of  MS4s  in  urbanized 


areas  should  be  the  basis  for  designation 
or  whether  designation  should  be  based 
on  other  determinations  relating  to 
water  quality;  whether  States  should  be 
allowed  to  satisfy  the  conditions  of  the 
rule  through  the  use  of  existing  State 
programs;  and  issues  concerning  timing 
and  resources  for  program 
implementation. 

In  response,  today's  rule  still  follows 
the  regulatory  scheme  of  the  proposed 
rule,  but  incorporates  additional 
flexibility  to  address  some  of  the 
concerns  raised  by  commenters. 

In  order  to  facilitate  implementation 
by  States  that  utilize  a  watershed 
permitting  approach  or  similar  approach 
(i.e.,  based  on  a  State's  unified 
watershed  assessments),  today's  rule 
allows  States  to  phase  in  coverage  for 
MS4s  in  jurisdictions  with  a  population 
less  than  10,000.  Under  such  an 
approach.  States  could  focus  their 
resoiu-ces  on  a  rolling  basis  to  assist 
smaller  MS4s  in  developing  storm  water 
programs. 

In  addition,  in  response  to  concerns 
that  the  rule  should  not  require  permit 
coverage  for  MS4s  that  do  not 
significantly  contribute  to  water  quality 
impairments,  today's  rule  provides 
options  for  two  waivers  for  small  MS4s. 
The  rule  allows  permitting  authorities  to 
exempt  from  the  requirement  for  a 
permit  any  MS4  serving  a  jurisdiction 
with  a  population  less  than  1,000, 
unless  the  State  determines  that  the 
MS4  must  implement  storm  water 
controls  because  it  is  significandy 
contributing  to  a  water  quality 
impairment.  A  second  waiver  option 
applies  to  MS4s  serving  a  jurisdiction 
with  a  population  less  than  10,000  For 
those  MS4s,  the  State  must  determine 
that  discharges  from  the  MS4  do  not 
significandy  contribute  to  a  water 
quality  impairment,  or  have  the 
potential  for  such  an  impairment,  in 
order  to  provide  the  exemption.  The 
State  must  review  this  waiver  on  a 
periodic  basis  no  less  &«quenUy  than 
once  every  five  years. 

Throughout  the  development  of 
today's  rule,  commenters  questioned 
whether  the  Clean  Water  Act  authorized 
the  use  of  the  NPDES  permit  program, 
pointing  out  that  the  text  of  CWA 
402(p)(6)  does  not  use  the  word 
"permit."  Based  on  the  absence  of  the 
word  "permit"  and  the  express  mention 
of  State  storm  water  management 
programs,  the  commenters  asserted  that 
Congress  did  not  intend  for  Phase  U 
sources  to  be  regulated  using  NPDES 
permits. 

EPA  disagrees  with  the  commenters' 
interpretation  of  section  402(p)(6). 
Section  402(p)(6)  does  not  preclude  use 
of  permits  as  pari  of  the 


"comprehensive  program"  to  regulate 
designated  sources.  'The  language 
provides  EPA  with  broad  discretion  in 
the  establishment  of  the 
"comprehensive  program."  Absence  of 
the  word  "permit"  (a  term  that  the 
statute  does  not  otherwise  define)  does 
not  preclude  use  of  a  permit,  which  is 
a  familiar  and  reasonably  well 
understood  regulatory  implementation 
vehicle.  First,  section  402(p)(6)  says  that 
EPA  must  establish  a  comprehensive 
program  that  "shall,  at  a  minimum, 
establish  priorities,  establish 
requirements  for  State  stormwater 
management  programs,  and  establish 
expeditious  deadlines."  The  "at  a 
minimum"  language  suggests  that  the 
Agency  may,  and  perhaps  should, 
develop  a  comprehensive  program  that 
does  more  than  merely  attend  to  these 
minimum  criteria.  Use  of  the  term  "at  a 
minimum"  preserves  for  the  Agency 
broad  discretion  to  establish  a 
comprehensive  program  that  includes 
use  of  NPDES  permits. 

Further,  in  tne  final,  sentence  of  the 
section,  Ck)ngress  included  additional 
language  to  affirm  the  Agency's 
discretion.  The  final  sentence  clarifies 
that  the  Phase  11  program  "may  include 
performance  standards,  guidelines, 
guidance,  and  management  practices 
and  treatment  requirements,  as 
appropriate."  Under  existing  CWA 
programs,  performance  standards, 
(effluent  limitations)  guidelines, 
management  practices,  and  treatment 
requirements  are  tvpically  implemented 
through  NPDES  or  dredge  and  fill 
permits. 

Although  EPA  t>elieves  that  it  had  the 
discretion  to  not  require  permits,  the 
Agency  has  determined  that  it  is 
reasonable  to  interpret  section  402(p)(6) 
to  authorize  permits.  Moreover,  for  the 
reasons  discussed  above,  the  Agency 
believes  that  it  is  appropriate  to  use 
NPDES  permits  in  implementing  today's 
rule. 

D.  Federal  Role 

Today's  final  rule  describes  EPA's 
approach  to  e.xpand  the  existing  storm 
water  program  under  CWA  section 
402(p)(6).  As  in  all  other  Federal 
programs,  the  Federal  government  plays 
an  integral  role  in  complying  with, 
developing,  implementing,  overseeing, 
and  enforcing  the  program.  This  section 
describes  EPA's  role  in  the  revised 
storm  water  program. 

1.  Develop  Overall  Framework  of  the 
Program 

The  storm  water  discharge  control 
program  under  CWA  section  402(p)(6) 
consists  of  the  rule,  loo!  box.  and 
permits.  EPA's  primary  role  is  to  ensure 


limely  development  and 
implementation  of  all  components. 
Today's  rule  is  a  refinement  of  the  first 
step  in  developing  the  program.  EPA  is 
fully  committed  to  continuing  to  work 
with  involved  stakeholders  on 
developing  the  tool  box  and  issuing 
permits.  As  noted  in  today's  rule,  H'A 
will  assess  the  municipal  storm  water 
program  based  on  (1)  evaluations  of  data 
from  the  NPDES  municipal  storm  water 
program,  (2)  research  concerning  water 
quaLty  impacts  on  receiving  waters 
from  storm  water,  and  (3)  research  on 
BMP  effectiveness.  (Section  Il.H, 
Municipal  Role,  provides  a  more 
detaded  discussion  of  this  provision.) 

EPA  is  planning  to  standardize 
minimum  requirements  for  construction 
and  post-con.stniCtioD  BMPs  in  a  new 
rulemaking  under  Title  III  of  the  CWA 
While  larger  construction  sites  are 
already  subject  to  NPDES  permits  (and 
smaller  sites  will  be  subject  to  permits 
pursuant  to  today's  rule),  the  permits 
generally  do  not  contain  specific 
requirements  for  BMP  design  or 
performance.  The  permits  require  the 
preparation  of  storm  water  pollution 
prevention  plans,  but  actual  BMP 
selection  and  design  is  at  the  discretion 
of  permittees,  in  conformance  with 
applicable  State  and  local  requirements 
Where  there  are  existing  State  and  local 
requirements  specific  to  BMPs,  they 
vary  widely,  and  many  jurisdictions  do 
not  have  such  requirements. 

In  developing  these  regulations,  EPA 
intends  to  evaluate  the  inclusion  of 
design  and  maintenance  criteria  as 
minimum  requirements  for  a  variety  of 
BMPs  used  for  erosion  and  sedunent 
control  at  construction  sites,  as  well  as 
for  permanent  BMPs  used  to  manage 
post-construction  storm  water 
discharges.  The  Agency  plans  to 
consider  the  merits  and  performance  of 
all  appropriate  management  practices 
(both  structural  and  non-structural)  that 
can  be  used  to  reduce  adverse  water 
quality  impacts.  EPA  does  not  intend  to 
require  the  use  of  particidar  BMPs  at 
specific  sites,  but  plans  to  assist 
builders  and  developers  in  BMP 
selection  by  publishing  data  on  the 
performance  to  be  expected  by  various 
BMP  types.  EPA  would  like  to  build 
upon  the  successes  of  some  of  the 
effective  State  and  local  storm  water 
programs  currently  in  place  around  the 
country,  and  to  estabUsh  nation-wide 
criteria  to  suppori  builders  and  local 
jurisdictions  in  appropriate  BMP 
selection. 

2  Encourage  Consideration  of  Smart 
Growth  Approaches 

In  the  proposal.  EPA  mvited  comment 
on  possible  approaches  for  providing 
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incentives  for  local  decision  making  that 
would  limit  the  adverse  impacts  of 
growth  and  development  on  water 
quality.  EPA  asked  for  comments  on  this 
"smart  growth"  approach. 

EPA  received  commeDts  on  all  sides 
of  this  issue.  A  number  of  commenters 
supported  the  idea  of  "smart  growth" 
incentives  but  did  not  present  concrete 
ideas.  Several  commenters  suggested 
'smart  growth"  criteria.  States  that  have 
adopted  "smart  growth"  laws  were 
worried  that  EPA's  focus  on  urbanized 
areas  for  municipal  requirements  could 
encourage  development  outside  of 
designated  growth  areas.  Today's  final 
rule  clearly  allows  States  to  expand 
coverage  of  their  municipal  storm  water 
program  outside  of  urbanized  areas.  In 
addition,  the  flexibility  of  the  six 
municipal  minimum  measures  should 
avoid  encouragement  of  development 
into  rural  rather  than  urban  areas.  For 
example,  as  part  of  the  post- 
construction  minimum  measure.  EPA 
recommends  that  municipalities 
consider  policies  and  ordinances  that 
encourage  infill  development  in  higher 
density  urban  areas,  and  areas  with 
existing  infrastructure,  in  order  to  meet 
the  measure's  intent. 

EPA  also  received  several  comments 
expressing  concern  that  incorporating 
"smart  growth"  incentives  threatened 
the  autonomy  of  local  govenunents.  One 
commenter  was  worried  that 
"incentives"  could  become  more 
onerous  than  the  Tninimnm  measures. 
EPA  is  very  aware  of  municipal 
concerns  about  possible  federal 
interference  with  local  land  use 
planning.  EPA  is  also  cognizant  of  the 
difficulty  surrounding  incentives  for 
"smart  growth  "  activities  due  to  these 
concerns.  However,  the  Agency  believes 
it  has  addressed  these  concerns  by 
proposing  a  flexible  approach  and  will 
continue  to  support  the  concept  of 
"smart  growth"  by  encouraging  policies 
that  limit  the  adverse  impacts  of  growth 
and  development  on  water  quality. 

3.  Provide  Financial  Assistance 

Although  Congres.s  has  not 
established  a  fund  to  fully  finance 
implementation  of  the  proposed 
extension  of  the  existing  NPDES  storm 
water  program  under  CWA  section 
402(pl(6),  numerous  federal  financing 
programs  (administered  by  EPA  and 
other  federal  agencies)  can  provide 
some  financial  assistance.  "The  primary 
funding  mechanism  is  the  Clean  Water 
State  Revolving  Fund  (SRF)  program, 
which  provides  sources  of  low-cost 
financing  for  a  range  of  water  quality 
mfrastructure  projects,  including  storm 
water.  In  addition  to  the  SRF.  federal 
financial  assistance  programs  include 


the  Water  Quality  Cooperative 
Agreements  under  CWA  section 
104(b)(3),  Water  Pollution  Control 
Program  grants  to  States  under  CWA 
section  106.  and  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  among  others.  In  addition.  Section 
319  funds  may  be  used  to  fund  any 
urban  storm  water  activities  that  are  not 
specificallv  required  by  a  draft  or  final 
NPDES  permit.  EPA  will  develop  a  list 
of  potential  funding  sources  as  part  of 
the  tool  box  implementation  effort.  EPA 
anticipates  that  some  of  these  programs 
will  provide  funds  to  help  develop  and, 
in  limited  circumstances,  implement  the 
CWA  section  402(p)(6)  storm  water 
discharge  control  program. 

EPA  received  numerous  comments 
that  requested  additional  funding. 
Congress  provided  one  substantial  new 
source  of  potential  funding  for 
transportation  related  storm  water 
projects— TEA-21.  The  Department  of 
Transportation  has  included  a  number 
of  water-related  provisions  in  its  TEA- 
21  plaiming.  These  include 
Transportation  Enhancements, 
Environmental  Restoration  and 
Pollution  Abatement,  and 
Environmental  Streamlining.  More 
information  on  TEA-21  is  available  at 
the  following  internet  sites: 
www.fliwa.aot.gov/tea21/outreach.htm 
and  www.tea21.oig. 

4.  Implement  the  Program  in 
lurisdictions  Not  Authorized  To 
Administer  the  NPDES  Program 

Because  today's  final  rule  uses  the 
NPDES  fiamework,  EPA  will  be  the 
NTDES  permitting  authority  in  several 
States,  'Tribal  jurisdictions,  and 
Territories.  As  such,  EPA  will  have  the 
same  responsibilities  as  any  other 
NPDES  permitting  authority — issuing 
permits,  designating  additional  soiuT:es. 
and  taking  appropriate  enforcement 
actions — and  will  seek  to  tailor  the 
storm  water  discharge  control  program 
to  the  specific  needs  in  that  State,  Tribal 
jurisdiction,  or  Territory.  EPA  also  plans 
to  provide  support  and  oversight, 
including  outreach,  training,  and 
technical  assistance  to  the  regulated 
communities.  Section  n.G.  of  today's 
preamble  provides  a  separate  discussion 
related  to  the  NPDES  permitting 
authority's  responsibilities  for  today's 
final  rule. 

5.  Oversee  State  and  Tribal  Programs 

Under  the  NPDES  program.  EPA  plays 
an  oversight  role  for  NPDES-approved 
States  and  Tribes.  In  this  role,  EPA  and 
the  State  or  Tribe  work  together  to 
implement,  enforce,  and  improve  the 
NPDES  program.  Part  of  this  oversight 
role  includes  working  with  States  and 


Tribes  to  modify  their  programs  where 
programmatic  or  implementation 
concerns  impede  program  effectiveness. 
This  role  will  be  vitally  important  when 
States  and  Tribes  make  adjustments  to 
develop,  implement,  and  enforce 
today's  extension  of  the  existing  NPDES 
storm  water  discbarge  control  program. 
In  addition.  Stales  maintain  a 
continuing  plaiuiing  process  (CPP) 
under  CWA  section  303(e),  which  EPA 
periodically  reviews  to  assess  the 
program's  achievements. 

In  its  oversight  role,  EPA  takes  action 
to  address  States  and  Tribes  who  have 
obtained  NPDES  authorization  but  are 
not  fulfilling  their  obligations  under  the 
NPDES  program.  If  an  NPDES- 
authorized  State  or  Tribe  fails  to 
implement  an  adequate  NPDES  storm 
water  program,  for  example.  EPA 
typically  enters  into  extensive 
discussions  to  resolve  outstanding 
issues.  EPA  has  the  authority  to 
withdraw  the  entire  NPDES  program 
when  resolution  cannot  be  reached. 
Partial  program  withdrawal  is  not 
provided  for  under  the  CWA  except  for 
partial  approvals. 

EPA  is  also  working  with  the  Stales 
and  Tribes  to  improve  nonpoint  source 
management  programs  and  assessments 
to  incorporate  key  program  elements. 
Key  nonpoint  source  program  elements 
include  setting  short  and  long  term 
goals  and  objectives:  establishing  public 
and  private  partnerships:  using  a 
balanced  approach  incorporating 
Statewide  and  watershed-vdde 
abatement  of  existing  impairments; 
preventing  future  impairments: 
developing  processes  to  address  both 
impaired  and  threatened  waters: 
reviewing  and  upgrading  all  program 
components,  including  program 
revisions  on  a  5-year  cycle:  addressing 
federal  land  management  and  activities 
inconsistent  with  Stale  programs:  and 
managing  Stale  nonpoint  source 
management  prooams  effectively. 

In  particular.  H'A  works  with  the 
Slates  and  Tribes  to  strengthen  their 
nonpoint  soiuce  pollution  programs  to 
address  all  significant  nonpoint  sources, 
including  agriculliual  sources,  through 
the  CWA  section  319  program.  EPA  is 
working  with  other  government 
agencies,  as  well  as  with  community 
groups,  to  effect  voluntary  changes 
regarding  watershed  protection  and 
reduced  nonpoint  source  pollution. 

In  addition.  EPA  and  NOAA  have 
published  programmatic  and  technical 
guidance  to  address  coastal  nonpoint 
source  pollution.  Under  Section  6217  of 
the  CZARA,  Stales  are  developing  and 
implementing  coastal  nonpoint 
pollution  control  programs  approved  by 
EPA  and  NOAA. 


Federal  Register/Vol.  64.  No.  23S/W8(tosday.  December  8.  1999 /Rules  and  Regulations       68743 


6.  Comply  With  Applicable 
Requirements  as  a  Discharger 

Today's  final  rule  covers  federally 
operated  facilities  in  a  variety  of  ways. 
These  facilities  are  generally  areas 
where  people  reside,  such  as  a  federal 
prison,  hospital,  or  military  base.  II  also 
includes  federal  parkways  and  road 
sy.<items  with  separate  storm  sewer 
systems.  Today's  rule  requires  federal 
MS4s  to  comply  with  the  same 
application  deadlines  that  apply  to 
regulated  small  MS4s  generally.  EPA 
believes  that  all  federal  MS4s  serve 
populations  of  less  than  100.000. 

EPA  received  several  comments  that 
asked  if  individual  buildings  like  post 
offices  are  considered  to  be  small  MS4s 
and  thereby  regulated  in  today's  rule  if 
they  are  in  an  urbanized  area.  Most  of 
these  buildings  have  at  most  a  parking 
lot  with  runoff  or  a  storm  sewer  that 
coimects  with  a  municipality's  MS4. 
EPA  does  not  intend  that  individual 
federal  buildings  be  considered  to  be 
small  MS4s.  This  is  discussed  in  section 
II.H.2.b.  of  today's  preamble. 

Federal  facilities  can  also  be  included 
under  requirements  addressing  storm 
water  discharges  associated  with  small 
construction  activities  In  any  case, 
discharges  fi'om  these  facilities  will 
need  to  comply  vrith  all  applicable 
NPDES  requirements  and  any  additional 
water  quality-related  requirements 
imposed  by  a  Stale,  Tribal,  or  local 
govenunent.  Failure  to  comply  can 
result  in  enforcement  actions.  Federal 
facilities  can  act  as  models  for 
mtmicipal  and  private  sector  facilities 
and  implement  or  lest  stale-of-lhe-art 
management  practices  and  control 
measures. 

E.  State  Role 

Today's  final  rule  sets  forth  an  NPDES 
approach  for  implementing  the 
extension  of  the  existing  storm  wafer 
discharge  control  program  under  CWA 
section  402(p)(6).  Slate  assumption  of 
the  NPDES  program  is  voluntary, 
consistent  with  the  principles  of 
federalism.  Because  most  States  are 
approved  to  implement  the  NPDES 
program,  they  will  tailor  their  storm 
water  discharge  control  programs  to 
address  their  water  quality  needs  and 
objectives.  While  today's  rule 
establishes  the  basic  hamework  for  the 
section  402(p)(6)  program.  Stales  as  well 
as  Tribes  (see  discussion  in  section  II. F) 
have  an  important  role  in  fine-tuning 
the  program  to  address  the  water  quality 
issues  within  their  jurisdictions.  The 
basic  framework  allows  for  adjustments 
based  on  factors  that  vary 
geographically,  including  climate 
patterns  and  terrain. 


Where  Stales  do  not  have  NPDES 
authority,  they  are  not  required  to 
implement  the  storm  water  discharge 
control  program,  but  they  may  still 
participate  in  water  quality  protection 
through  participation  in  the  CWA 
section  401  certification  process  (for  any 
permits)  and  through  development  of 
water  quality  standards  and  TMDLs. 

1 .  Develop  the  Program 

In  expanding  the  existing  NPDES 
program  for  storm  water  discharges. 
Stales  must  evaluate  whether  revisions 
to  their  NPDES  programs  are  necessary. 
If  so,  modifications  must  be  made  in 
accordance  with  §  123.62.  Under 
§  123.62.  Slates  must  revise  their  NPDES 
programs  within  1  year,  or  within  2 
years  if  statutory  changes  are  necessan,'. 

Some  States  and  departments  of 
transportation  (DOTs)  commented  that 
this  timeframe  is  too  short,  anticipating 
that  the  State  legislative  process  and  the 
modification  of  regulations  combined 
would  lake  beyond  2  years.  The 
deadline  language  in  §  123.62  is  not  new 
language  for  the  storm  water  discharge 
control  program:  it  applies  to  all  NPDES 
programs.  EPA  believes  the  vast 
majority  of  Slates  will  meet  the  deadline 
and  will  work  with  States  in  those  cases 
where  there  may  be  difficulty  meeting 
this  deadline  due  to  the  timing  of 
legislative  sessions  and  the  regulatory 
development  process. 

An  authorized  State  NPDES  program 
must  meet  the  requirements  of  CWA 
section  402(b)  and  conform  to  the 
guidelines  issued  under  CWA  section 
304(i)(2).  Today's  final  rule  under 
§  123.25  adds  specific  cross  references 
to  the  storm  water  discharge  control 
program  components  to  ensure  that 
States  adequately  address  these 
requirements. 

2.  Comply  With  Applicable 
Requirements  as  a  Discharger 

Today's  final  rule  covers  Stale 
operated  separate  storm  sewer  systems 
in  a  variety  of  ways.  These  systems 
generally  drain  areas  where  people 
reside,  such  as  a  prison,  hospital,  or 
other  populated  facility.  These  systems 
are  included  tmder  the  definition  of  a 
regulated  small  MS4,  which  specifically 
identifies  systems  operated  by  State 
departments  of  transportation. 
Alternatively,  storm  water  discharges 
from  State  activities  may  be  regulated 
under  the  section  addressing  storm 
water  discharges  associated  with  small 
construction  activities.  In  any  case, 
discharges  from  these  facilities  must 
comply  with  all  applicable  NPDES 
requirements.  Failure  to  comply  can 
result  in  enforcement  actions.  Stale 
facilities  can  act  as  models  for 


municipal  and  private  sector  facilities 
and  implement  or  test  state-of-the-art 
management  practices  and  control 
measures. 

3.  Communicate  With  EPA 

Under  approved  NPDES  programs. 
Stales  have  an  ongoing  obligation  to 
share  information  with  EPA.  This 
dialogue  is  particularly  important  in  the 
CWA  section  402(p)(6)  storm  water 
program  where  these  governments 
continue  to  develop  a  great  deal  of  the 
guidance  and  outreach  related  to  water 
quality 

F.  Tribal  Role 

The  proposal  to  today's  final  rule 
pro\ides  background  information  on 
EPA's  1984  Indian  Policy  and  the 
criteria  for  treatment  of  an  Indian  Tribe 
in  the  same  manner  as  a  State.  Today't^ 
final  rule  extends  the  existing  NPDES 
program  for  storm  water  discharges  to 
two  tv-pes  of  dischargers  located  in 
Indian  counlr>'  First,  the  final  rule 
designates  storm  water  discharges  from 
any  regulated  small  MS4.  including 
Tribal  systems.  Second,  the  final  rule 
regulates  discharges  associated  with 
construction  activity  disturbing  between 
one  and  five  acres  of  land,  including 
sites  located  in  Indian  country'. 
Operators  in  each  of  these  categories  of 
regulated  activity  must  apply  for 
coverage  under  an  NPDES  permit  by  3 
years  and  90  days  from  the  date  of 
publication  of  today's  final  rule.  Under 
existing  regulations,  however,  EPA  or  an 
authorised  NPDES  Tribe  may  require  a 
specified  storm  water  discharger  to 
apply  for  NPDES  permit  coverage  before 
this  deadline  based  on  a  determination 
that  the  discharge  is  contributing  to  a 
violation  of  a  water  quality  standard 
(including  designated  uses)  or  is  a 
significant  contributor  of  pollutants. 

Under  today's  rule,  a  Tribal 
governmental  entity  may  regulate  storm 
water  discharges  on  its  reservation  in 
two  ways — as  either  an  NPDES- 
authorized  Tribe  or  as  a  regulated  M54. 
If  a  Tribe  is  authorized  to  operate  the 
NPDES  program,  the  Tribe  must 
implement  today's  final  rule  for  the 
NPDES  program  for  stonn  water  for 
covered  dischargers  located  within  the 
EPA  recognized  boundaries.  Otherwise. 
EPA  is  generally  the  permitting/program 
authority  within  Indian  country. 
Discussions  about  the  State  Role  in  the 
preceding  section  also  apply  to  NPDES 
authorized  Tribes.  For  additional 
information  on  the  role  and 
responsibilities  of  the  permitting 
authority  in  the  NPDES  storm  water 
program,  see  %  123.35  (and  Section  II.G. 
of  today's  preamble)  and  $  123.2S(a). 
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Under  today's  final  rule,  if  the  Indian 
reservation  is  located  entirely  or 
partially  within  an  "urbanized  area. "  as 
defined  in  §  122.32(a)(1).  the  Tribe  must 
obtain  an  NPDES  permit  if  it  operates  a 
small  MS4  within  the  urbanized  area 
portion.  Tribal  MS45  located  outside  an 
urbanized  area  are  not  automatically 
covered,  but  may  be  designated  by  EPA 
pursuant  to  §  122.32(a)(2)  of  today's  rule 
or  may  request  designation  as  a 
regulated  small  MS4  from  EPA.  A  Tribe 
that  is  a  regulated  MS4  for  NPDES 
program  purposes  is  required  to 
implement  the  six  minimum  control 
measures  to  the  extent  allowable  under 
Federal  law. 

The  Tribal  representative  on  the 
Storm  Water  Phase  II  FACA 
Subcommittee  asked  EPA  to  provide  a 
list  of  the  Tribes  located  in  urbanized 
areas  that  would  fall  within  the  NPDES 
storm  water  program  under  today's  final 
rule.  In  December  1996,  EPA  developed 
a  list  of  federally  recognized  American 
Indian  Areas  located  wholly  or  partially 
in  Bureau  of  the  Census-designated 
urbanized  areas  (see  Appendix  1 ). 
Appendix  1  not  only  provides  a  listing 
of  reservations  and  individual  Tribes, 
but  also  the  name  of  the  particular 
urbanized  area  in  which  the  reservation 
is  located  and  an  indication  of  whether 
the  urbanized  area  contains  a  medium 
or  large  MS4  that  is  already  covered  by 
the  existing  Phase  I  regulations. 

Some  of  the  Tribes  usted  in  Appendix 
1  are  only  partially  located  in  an 
urbanized  area.  If  the  Tribe's  MS4  serves 
less  than  1.000  people  within  an 
urbanized  area,  the  permitting  authority 
may  waive  the  Tribe's  MS4  storm  water 
requirements  if  it  meets  the  conditions 
of  S  122.32(c).  EPA  does  not  have 
information  on  the  Tribal  populations 
within  the  urbanized  areas,  so  it  can  not 
identify  the  Tribes  that  are  eligible  for 
a  waiver.  Therefore,  a  Tribe  that 
believes  it  qualifies  for  a  waiver  should 
contact  its  permitting  authority. 

G.  NPDES  Permitting  Authoritys  Role 
for  the  NPDES  Storm  Water  Small  MS4 
Program 

As  noted  previously,  the  NPDES 
permitting  authority  can  be  EPA  or  an 
authorized  State  or  an  authorized  Tribe. 
The  following  discussion  describes  the 
role  of  the  NPDES  permitting  authority 
under  today's  final  rule. 

1.  Comply  With  Implementation 
Requirements 

NPDES  permitting  authorities  must 
perform  certain  duties  to  implement  the 
Pj^DES  storm  water  municipal  program. 
Section  123.35(al  of  today's  final  rule 
emphasizes  that  permitting  authorities 
have  existing  obligations  under  the 


NPDES  program.  Section  123.35  focuses 
on  specific  issues  related  to  the  role  of 
the  NPDES  authority  to  support 
administration  and  implementation  of 
the  muiucipal  storm  water  program 
under  CWA  section  402(p)(6). 

2.  Designate  Sources 

Section  123.35(b)  of  today's  final  rule 
addresses  the  requirements  for  the 
NPDES  permitting  authority  to 
designate  sources  of  storm  water 
discharges  to  be  regulated  under 
§§  122.32  tiuough  122.36.  NPDES 
permitting  authorities  must  develop  « 
process,  as  well  as  criteria,  to  designate 
small  MS4s.  They  must  also  have  the 
authority  to  designate  a  small  MS4  if 
and  when  circumstances  that  support  a 
waiver  under  S  122.32(c)  change.  EPA 
may  make  designations  if  an  NPDES- 
approved  State  or  Tribe  fails  to  do  so. 

NPDES  permitting  authorities  must 
examine  geographic  jurisdictions  that 
they  believe  should  be  included  in  the 
storm  water  discbarge  control  program 
but  are  not  located  in  an  "urbanized 
area".  Small  MS4s  in  these  areas  are  not 
designated  automatically.  Discharges 
from  such  areas  should  be  brought  into 
the  program  if  found  to  have  actual  or 
potential  exceedances  of  water  quality 
standards,  including  impairment  of 
designated  uses,  or  other  adverse 
impacts  on  water  quality,  as  determined 
by  local  conditions  or  watershed  and 
■TMDL  assessments.  EPA's  aim  is  to 
address  discharges  to  impaired  waters 
and  to  protect  waters  with  the  potential 
for  problems.  EPA  encourages  NPDES 
permitting  authorities,  local 
governments,  and  the  interested  public 
to  work  together  in  the  context  of  a 
watershed  plan  to  address  water  quality 
issues,  including  those  associated  with 
municipal  storm  water  runoff. 

EPA  received  comments  stating  that 
the  process  of  developing  criteria  and 
applying  it  to  all  MS4s  outside  an 
urbanized  area  serving  a  population  of 
10,000  or  greater  and  with  a  density  of 
1,0(X)  people  per  square  mile  is  too 
time-consuming  and  resource-intensive. 
These  conunenters  believe  that  the 
permitting  authority  should  decide 
which  MS4s  must  be  brought  into  the 
storm  water  discharge  control  program 
and  that  population  and  density  should 
not  be  an  overriding  criteria.  One 
suggested  way  of  doing  so  was  to  only 
designate  MS4s  with  demonstrated 
contributions  to  the  impairment  of 
water  quality  uses  as  shown  by  a  TMDL. 
EPA  disagrees  writh  this  suggestion.  The 
TMDL  process  is  time-consuming.  MS4s 
outside  of  urbanized  areas  may  cause 
water  quality  problems  long  before  a 
TMDL  is  completed. 


EPA  believes  that  permitting 
authorities  should  consider  the 
potential  water  quality  impacts  of  storm 
water  from  all  jurisdictions  with  a 
population  of  10,000  or  greater  and  a 
density  of  1 ,000  people  per  square  mile. 
EPA  is  using  data  summarized  in  the 
NURP  shidy  and  in  the  CWA  section 
30S(b)  reports  to  support  this  approach 
for  targeted  designation  outside  of 
urbanized  areas.  EPA  is  not  mandating 
which  criteria  are  to  be  used,  but  has 
provided  examples  of  criteria  that  may 
be  useful  in  evaluating  potential  water 
quality  impacts.  EPA  believes  that  the 
flexibility  provided  in  this  section  of 
today's  final  rule  allows  the  permitting 
authority  to  develop  criteria  and  a 
designation  process  that  is  easy  to  use 
and  protects  water  quality.  Therefore, 
the  provisions  of  §  123.3S(b)  remain  as 
proposed. 

a.  Develop  Designation  Criteria 
Under  5 123.35(b),  the  NPDES 
permitting  authority  must  establish 
designation  criteria  to  evaluate  whether 
a  storm  water  discharge  results  in  or  has 
the  potential  to  result  in  exceedances  of 
water  quality  standards,  including 
impairment  of  designated  uses,  or  other 
significant  water  quality  impacts, 
including  adverse  habitat  and  biological 
impacts 

EPA  recommends  that  NPDES 
permitting  authorities  consider,  in  a 
balanced  manner,  certain  locally- 
focused  criteria  for  designating  any  MS4 
located  outside  of  an  urbanized  area  on 
the  basis  of  significant  water  quality 
impacts.  EPA  recommends 
consideration  of  criteria  such  as 
discharge  to  sensitive  waters,  high 
growth  or  growth  potential,  high 
population  density,  contiguity  to  an 
urbanized  area,  significant  contribution 
of  pollutants  to  waters  of  the  United 
States,  and  ineffective  control  of  water 
quality  concerns  by  other  programs. 
'These  suggested  designation  criteria  ara 
intended  to  help  encourage  the 
permitting  authority  to  use  an  objective 
method  for  identifying  and  designating, 
on  a  local  basis,  sources  that  adversely 
impact  water  quality.  More  information 
about  these  criteria  and  the  reasons  why 
they  are  suggested  by  EPA  is  included 
in  the  January  9.  1998,  proposal  (63  FR 
1561)  for  today's  final  rule. 

The  suggested  criteria  are  meant  to  be 
taken  in  the  aggregate,  with  a  great  deal 
of  flexibility  as  to  how  each  should  be 
weighed  in  order  to  best  accoimt  for 
watershed  and  other  local  conditions 
and  to  allow  for  a  more  tailored  case-by- 
case  analysis.  The  application  of  criteria 
is  meant  to  be  geographically  specific. 
Furthermore,  each  criterion  does  not 
have  to  be  met  in  order  for  a  small  MS4 
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to  qualify  for  designation,  nor  should  an 
MS4  necessarily  be  designated  on  the 
basis  of  one  or  two  criteria  alone. 

EPA  believes  that  the  application  of 
the  recommended  designation  criteria 
provides  an  objective  indicator  of  real 
and  potential  water  quality  impacts 
from  urban  runoff  on  both  the  local  and 
watershed  levels.  EPA  encourages  the 
application  of  the  recommended  criteria 
in  a  watershed  context,  thereby  allowing 
for  the  evaluation  of  the  water  quality 
impacts  of  the  portions  of  a  watershed 
outside  of  an  urbanized  area.  For 
example,  situations  exist  where  the 
urbanized  area  represents  a  small 
portion  of  a  degraded  watershed,  and 
the  adjacent  noniu'banized  areas  of  the 
watershed  have  significant  cumulative 
effects  on  the  quality  of  the  receiving 
waters. 

EPA  received  numerous  suggestions 
of  additional  criteria  that  should  be 
added  and  reasons  why  some  of  the 
criteria  in  the  proposal  to  today's  final 
rule  were  not  appropriate.  EPA 
developed  its  suggested  designation 
criteria  based  on  findings  of  the  NURP 
study  and  other  studies  that  indicate 
pollutants  of  concern,  including  total 
suspended  solids,  chemical  oxygen 
demand,  and  temperature.  These  criteria 
were  the  subject  of  considerable 
discussion  by  the  Storm  Water  Phase  II 
FACA  Subcommittee.  EPA  developed 
them  in  response  to  recommendations 
bom  the  subcommittee  during 
development  of  the  proposed  rule.  The 
listed  criteria  are  only  suggestions. 
Permitting  authorities  are  required  to 
develop  their  own  criteria.  EPA  has  not 
found  any  reason  to  change  its 
suggested  list  of  criteria  and  the 
suggestions  remain  as  proposed. 

b.  Apply  Designation  Criteria 

After  customizing  the  designation 
criteria  for  local  conditions,  die 
permitting  authority  must  apply  such 
criteria,  at  a  minimum,  to  any  MS4 
located  outside  of  an  urbanized  area 
serving  a  jurisdiction  with  a  population 
of  at  least  10,000  and  a  population 
density  of  1,000  people  per  square  mile 
or  greater  (see  $  123.3S{bK2)).  If  the 
NPDES  permitting  authority  determines 
that  an  MS4  meets  the  criteria,  the 
permitting  authority  must  designate  it  as 
a  regulated  small  MS4.  This  designation 
must  occur  within  3  years  of  publication 
of  today's  final  rule.  Alternatively,  the 
NPDES  authority  can  designate  within  5 
years  from  the  date  of  final  regulation  if 
the  designation  criteria  are  applied  on  a 
watershed  basis  where  a  comprehensive 
watershed  plan  exists  (a  comprehensive 
watershed  plan  is  one  that  includes  the 
equivalents  of  TMDLs)  (see 
$  123.35(b)(3)).  The  extended  5  year 


deadline  is  intended  to  provide 
incentives  for  watershed-based 
designations.  If  an  NPDES-authorized 
State  or  Tribe  does  not  develop  and 
apply  designation  criteria  within  this 
timeframe,  then  EPA  has  the 
opportunity  to  do  so  in  lieu  of  the 
authorized  State  or  Tribe. 

NPDES  [lermitting  authorities  can 
designate  any  small  MS4,  including  one 
below  10,000  in  population  and  1.000  in 
density.  EPA  established  the  10,000/ 
1,000  threshold  based  on  the  likelihood 
of  adverse  water  quality  impacts  at  these 
population  and  density  levels.  In 
addition,  the  1,000  persons  per  square 
mile  threshold  is  consistent  with  both 
the  Bureau  of  the  Census  defiiution  of 
an  "urbanized  area"  (see  Section  n.H.2. 
below)  and  stakeholder  discussions 
concerning  the  definition  of  a  regulated 
small  MS4. 

One  commenter  requested  that  EPA 
develop  interim  deadlines  for 
development  of  designation  criteria. 
EPA  believes  that  the  designation 
deadline  identified  in  today's  final  rule 
at  $123.3S(b)(3)  provides  States  and 
Tribes  with  a  flexibiUty  that  allows 
them  to  develop  and  apply  the  criteria 
locally  in  a  timely  fashion,  while  at  the 
same  time  establishing  an  expeditious 
deadline. 

c.  Designate  Physically  Interconnected 
Small  MS4S 

In  addition  to  applying  criteria  on  a 
local  basis  for  potential  designation,  the 
NPDES  permitting  authority  ra<ist 
designate  any  MS4  that  contributes 
substantially  to  the  pollutant  loadings  of 
a  physically  interconnected  municipal 
separate  storm  sewer  that  is  regulated  by 
the  NPDES  program  for  storm  water 
discharges  (see  %  123.35(b)(4)).  To  be 
"physically  interconnected,"  the  MS4  of 
one  entity,  including  roads  with 
drainage  systems  and  municipal  streets, 
is  physically  connected  directiy  to  the 
municipal  separate  storm  sewer  of 
another  entity  This  provision  applies  to 
all  MS4s  located  outside  of  an 
urbanized  area.  EPA  added  this  section 
in  recognition  of  the  concerns  of  local 
government  stakeholders  that  a  local 
government  should  not  have  to  shoulder 
total  responsibility  for  a  storm  water 
program  when  storm  water  discharges 
from  another  MS4  are  also  contributing 
pollutants  or  adversely  affecting  water 
quality.  This  provision  also  helps  to 
provide  some  consistency  among  MS4 
programs  and  to  facilitate  watershed 
planning  in  the  implementation  of  the 
NPDES  storm  water  program.  EPA 
recommended  physical 
interconnectedness  in  the  existing 
NPDES  storm  water  regulations  as  a 


bctor  for  consideration  in  the 
designation  of  additional  sources. 

Today's  final  rule  does  not  include 
interim  deadlines  for  identif>'ing 
physically  interconnected  MS4s 
However,  consistent  with  the  deadlines 
identified  in  §  123.35fb)(3)  of  today's 
final  rule,  EPA  encourages  the 
permitting  authority  to  make  these 
determinations  within  3  years  from  the 
date  of  publication  of  the  final  rule  or 
within  5  years  if  the  permitting 
authority  is  implementing  a 
comprehensive  watershed  plan. 
Alternatively,  the  affected  jurisdiction 
could  use  the  petition  process  under  40 
CFR  122.26(f)  in  seeking  to  have  the 
permitting  authority  designate  the 
contributing  jurisdiction. 

Several  conunenters  expressed 
concerns  about  who  could  be  designated 
under  this  provision  (§  123.35(b)(4)). 
One  conunenter  requested  that  the  word 
"substantially"  be  deleted  frtjm  the  rule 
because  they  believe  any  MS4  that 
contributes  at  all  to  a  physically 
interconnected  municipal  separate 
storm  sewer  should  be  regiUated.  EPA 
believes  that  the  word  "substantially" 
provides  necessary  flexibility  to  the 
permitting  authorities.  The  permitting 
authority  can  decide  if  an  MS4  is 
contributing  discharges  to  another 
municipal  separate  storm  sewer  in  a 
manner  that  requires  regulation.  If  the 
operator  of  a  regulated  municipal 
separate  storm  sewer  believes  that  some 
of  its  pollutant  loadings  are  coming 
from  an  tmregulated  MS4,  it  can 
petition  the  permitting  authority  to 
designate  the  unregulated  MS4  tor 
regulation. 

d.  Respond  to  Public  Petitions  for 
Designation 

Today's  final  rule  reiterates  the 
existing  opportunity  for  the  public  to 
petition  the  permitting  authority  for 
designation  of  a  point  source  to  be 
regulated  to  protect  water  quality.  The 
petition  opportunity  also  appears  in 
existing  NPDES  regulations  at  40  CFR 
122.26(f).  Any  person  may  petition  the 
permitting  authority  to  require  an 
NPDES  permit  for  a  discharge  composed 
entirely  of  storm  water  that  contributes 
to  a  violation  of  a  water  quality  standard 
or  is  a  significant  contributor  of 
pollutants  to  the  waters  of  the  United 
Stales  (see  $  123.32(b)).  The  NPDES 
permitting  authority  must  make  a  final 
determination  on  any  petition  within 
160  days  after  receiWng  the  petition  (see 
§  123.35(c)).  EPA  believes  that  a  180  day 
limit  balances  the  public's  need  for  a 
timely  final  determination  with  the 
NPDES  permitting  authority's  need  to 
prioritize  its  workload,  if  an  NPDES- 
approved  State  or  Tribe  fails  to  ad 
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vvithiD  the  t80-day  timeframe,  EPA  may 
make  a  deteimination  on  the  petition. 
EPA  believes  that  public  involvement  is 
an  important  component  of  the  NPDES 
program  for  storm  water  and  feels  that 
this  provision  encourages  public 
participation.  Section  U.K.  Public 
Involvement/Public  Role,  further 
discusses  this  topic. 

3.  Provide  Waivers 

Today's  rule  provides  two 
opportunities  for  the  NPDES  permitting 
authority  to  exempt  certain  small  MS4s 
from  the  need  for  a  permit  based  on 
water  quality  considerations.  See 
§S  122. 32(d)' and  (e).  The  two  waiver 
opportunities  have  different  size 
thresholds  and  take  different 
approaches  to  coiuidering  the  water 
quality  impacts  of  discharges  bom  the 
MS4. 

In  the  proposal.  EPA  requested 
comment  on  the  option  of  waiving 
coverage  for  all  MS45  with  less  than 
1 .000  people  unless  the  permitting 
authority  determined  that  the  small 
MS4  should  be  regulated  based  on 
significant  adverse  water  quality 
impacts.  A  number  of  commenters 
supported  this  option.  They  expressed 
concern  that  compliance  with  the  rule 
requirements  and  certification  of  one  of 
the  waiver  provisions  were  both  costly 
for  very  small  communities.  They  staled 
that  the  permitting  authority  should 
identify  a  water  quality  problem  before 
requiring  compliance.  Today's  rule 
essentially  adopts  this  alternative 
approach  for  MS4s  serving  a  population 
under  1 ,000. 

The  final  rule  has  expanded  the 
waiver  provision  that  EPA  proposed  for 
small  MS4s  with  a  population  less  than 
1 ,000.  The  proposed  rule  would  have 
required  a  small  MS4  operator  to  certify 
that  storm  water  controls  are  not  needed 
based  on  either  wasteload  allocations 
that  are  part  of  TMDLs  that  address  the 
pollutants  of  concern,  or  a 
comprehensive  watershed  plan 
implemented  for  the  waterbody  that 
includes  the  equivalents  of  TMDLs  and 
addresses  the  pollutanKs)  of  concern. 
Commenters  noted  that  the  proposed 
waivers  would  be  unattainable  if  a 
TMDL  or  equivalent  analysis  was 
required  for  every  pollutant  that  could 
possibly  be  present  in  any  amount  in 
discharges  from  an  MS4  regardless  of 
whether  the  pollutant  is  causing  water 
quality  impairment.  Commenters  asked 
that  EPA  identify  what  constitutes  the 
"pollutant(sl  of  concern  "  for  which  a 
TMDL  or  its  equivalent  must  be 
developed.  For  example.  §  122.30(c) 
indicates  that  the  MS4  program  is 
intended  to  control  "sediment, 
suspended  solids,  nutrients,  heavy 


metals,  pathogens,  toxins,  oxygen- 
demanding  substances,  and  floatables." 
Commenters  asked  whether  TMDLs  or 
equivalent  analyses  have  to  address  all 
of  these. 

EPA  has  revised  the  proposed  waiver 
in  response  to  these  concerns.  Under 
today's  rule.  NPDES  permitting 
authorities  may  waive  the  requirements 
of  today's  rule  for  any  small  MS4  with 
a  population  less  than  1,000  that  does 
not  contribute  substantially  to  the 
pollutant  loadings  of  a  physically 
interconnected  MS4,  unless  the  small 
MS4  discharges  pollutants  that  have 
been  identified  as  a  cause  of  impairment 
of  the  waters  to  which  the  small  MS4 
discharges.  If  the  small  MS4  does 
discharge  pollutants  that  have  been 
identified  as  impairing  the  water  body 
into  which  the  small  MS4  discharges, 
the  NPDES  permitting  authority  may 
grant  a  waiver  only  if  it  determines  that 
storm  water  controls  are  not  needed 
based  on  an  EPA  approved  or 
established  TMDL  that  addresses  the 
pollutant(s)  of  concern. 

Unlike  the  proposed  rule,  $  122.32(d) 
does  not  allow  the  waiver  for  MS4s 
serving  a  population  under  1 .000  to  be 
based  on  "the  equivalent  of  a  TMDL.  " 
Because  §  122.32(d)  requires  a  pollutant 
specific  analysis  only  for  a  pollutant 
that  has  been  identified  as  a  cause  of 
impairment,  a  TMDL  is  required  for 
such  pollutant  before  the  waiver  may  be 
granted.  Once  a  pollutant  has  been 
identified  as  the  cause  of  impairment  of 
a  water  body,  the  State  should  develop 
a  TMDL  for  that  pollutant  for  that  water 
body.  Thus,  §  122.32(d)  takes  a  different 
appniach  than  that  taken  for  the  waiver 
in  S  122.32(e)  for  MS4s  serving  a 
population  under  10,000,  which  can  be 
based  upon  an  analysis  that  is  'the 
equivalent  of  a  TMDL  "  This  is  because 
§  122.32(d)  requires  an  analysis  to 
support  the  waiver  for  MS4s  under 
1 ,000  only  if  a  waterbody  to  which  the 
MS4  discharges  has  been  identified  as 
impaired.  The  §  122.32(b)  waiver,  on  the 
other  hand,  would  be  available  for  larger 
MS4s  but  only  after  the  State 
affirmatively  establishes  lack  of 
impairment  based  upon  a 
comprehensive  analysis  of  smaller 
urban  waters  that  might  not  otherwise 
be  evaluated  for  the  purposes  of  CWA 
section  303.  Since  $  122.32(e)  requires 
the  analysis  of  waters  that  have  not  been 
identified  as  impaired,  an  actual  TMDL 
is  not  required  and  an  analysis  that  is 
the  equivalent  of  a  TMDL  can  suffice  to 
support  the  waiver. 

Where  a  State  is  the  NPDES 
permitting  authority,  the  permitting 
authority  is  responsible  for  the 
development  of  the  TMDLs  as  well  as 
the  assessment  of  the  extent  to  which  a 


small  MS4's  discharge  contributes 
pollutants  to  a  neighboring  regulated 
system.  In  States  where  EPA  is  the 
permitting  authority,  EPA  will  use  a 
State's  TMDLs  to  determine  whether 
storm  water  controls  are  required  for  the 
small  MS4s. 

The  proposed  rule  would  have 
required  the  operator  of  the  small  MS4 
serving  a  poptilation  under  1 ,000  to 
certify  that  its  discharge  was  covered 
under  a  TMDL  that  indicated  that 
discharges  from  its  particular  system 
were  not  having  an  adverse  impact  on 
water  quality  {i.e.,  it  was  either  not 
assigned  wasteload  allocations  under 
TMDLs  or  its  discharge  is  within  an 
assigned  allocation).  Many  commenters 
expressed  concerns  that  MS4  operators 
serving  less  than  1  ,CKXI  persons  may  lack 
the  technical  capacity  to  certify  that 
their  discharges  are  not  contributing  to 
adverse  water  quality  impacts.  These 
commenters  thought  that  the  permittiDg 
authority  should  make  such  a 
certification.  Today's  rule  provides 
flexibility  as  to  how  the  waiver  is 
administered.  Permitting  authorities  are 
ultimately  responsible  for  granting  the 
waiver,  but  are  free  to  determine 
whether  or  not  to  require  small  MS4 
operators  that  are  seeking  waivers  to 
submit  information  or  a  written 
certification. 

Under  §  122.32(el  a  State  may  grant  a 
waiver  to  an  MS4  serving  a  population 
between  1,000  and  10,000  only  if  the 
State  has  made  a  comprehensive  effort 
to  ensure  that  the  MS4  will  not  cause  or 
contribute  to  water  quality  impairment. 
To  grant  a  §  122.32(e)  waiver,  the 
NPDES  permitting  authority  must 
evaluate  all  waters  of  the  US.  that 
receive  a  discharge  from  the  MS4  and 
determine  that  storm  water  controls  are 
not  needed.  The  permitting  authority's 
evaluation  must  be  based  on  wasteload 
allocations  that  are  part  of  an  EPA 
approved  or  established  TMDL  or,  if  a 
'TMDL  has  not  been  developed  or 
approved,  an  equivalent  analysis  that 
determines  sources  and  allocations  for 
the  pollutant(s)  of  concern.  The 
pollutants  of  concern  that  the  permitting 
authority  must  evaluate  include 
biochemical  oxygen  demand  (BOD), 
sediment  or  a  parameter  that  addresses 
sediment  (such  as  total  suspended 
solids,  turbidity  or  siltation),  pathogens, 
oil  and  grease,  and  any  other  pollutant 
that  has  been  identified  as  a  cause  of 
impairment  of  any  water  body  that  will 
receive  a  discharge  from  the  MS4. 
Finally,  the  permitting  authority  must 
have  determined  that  future  discharges 
bttm  the  MS4  do  not  have  the  potential 
to  result  in  exceedances  of  water  quality 
standards,  including  impairment  of 
designated  uses,  or  other  significant 
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water  quality  impacts,  including  habitat 
and  biological  impacts. 

Although  EPA  did  not  propose  this 
specific  approach,  the  Agency  did 
request  comment  on  whether  to  increase 
the  proposed  1,000  population 
threshold  for  a  waiver.  The  §  122.32(e) 
waiver  was  developed  in  response  to 
comments,  including  States'  concerns 
that  they  needed  greater  flexibility  to 
focus  their  efforts  on  MS4s  that  were 
causing  water  quality  impairment. 
Several  commenters  thought  that  the 
threshold  should  be  increased  from 
1,000  to  5.000  or  10,000.  Others 
suggested  additional  ways  of  qualifying 
for  a  waiver  for  MS4s  that  discharge  to 
waters  that  are  not  covered  by  a  TMDL 
or  watershed  plan.  EPA  carefully 
considered  all  the  options  for  expanding 
the  waiver  provisions  and  has  decided 
to  expand  the  waiver  only  in  the  very 
narrow  circumstances  described  above 
where  a  comprehensive  analysis  has 
been  undert^en  to  demonstrate  that  the 
MS4  is  not  causing  water  quality 
impairment. 

The  NPDES  permitting  authority  can, 
at  any  time,  mandate  compliance  with 
program  requirements  from  a  previously 
waived  small  MS4  if  circumstances 
change.  For  example,  a  waiver  can  be 
withdrawn  in  circumstances  where  the 
permitting  authority  later  determines 
that  a  waived  small  MS4's  storm  water 
discharge  to  a  small  stream  will  cause 
adverse  impacts  to  water  quality  or 
significantly  interfere  with  attainment  of 
water  quality  standards.  A  "change  in 
circumstances"  could  involve  receipt  of 
new  information.  Changed 
circumstances  can  also  allow  a 
regulated  small  MS4  operator  to  request 
a  waiver  at  any  time. 

Some  commenters  expressed  concerns 
about  allovtring  any  small  MS4  waivers. 
One  commenter  stated  that  storm  water 
pollution  prevention  plans  are 
necessary  to  control  storm  water 
pollution  and  should  be  required  fr^om 
all  regulated  small  MS4s.  For  the 
reasons  stated  in  the  Background 
section  above,  EPA  agrees  that  the 
discharges  from  most  MS4s  in 
urbanized  areas  should  be  addressed  by 
a  storm  water  management  program 
outlined  in  today's  rule.  For  MS4s 
serving  very  small  areas,  however,  the 
TMDL  development  process  provides  an 
opportunity  to  determine  whether  an 
MS4  serving  a  population  less  than 
1 ,000  is  having  a  negative  impact  on  any 
receiving  water  that  is  impaired  by  a 
pollutant  that  the  MS4  discharges.  MS4s 
serving  populations  up  to  10,000  may 
receive  a  waiver  only  if  a 
comprehensive  analysis  of  its  impact  on 
receiving  water  has  been  performed. 


Other  coDomenters  said  that  waivers 
should  not  be  allowed  for  small  MS4s 
that  discharge  into  another  regulated 
MS4.  These  commenters  stated  that  the 
word  "substantially"  should  be 
removed  from  $  122.32(d)(i)  so  that  a 
waiver  would  not  be  allowed  for  any 
system  "contributing  to  the  storm  water 
pollutant  loadings  of  a  physically 
intercoimected  regulated  MS4."  As 
previously  mendoned  under  the 
designation  discussion  of  section 
n.G.Z.c,  EPA  believes  that  the  word 
"substantially"  provides  needed 
flexibility  to  the  permitting  authorities. 
It  is  important  to  note  that  this  is  only 
one  aspect  that  the  permitting  authority 
must  consider  when  deciding  on  the 
appropriateness  of  a  waiver. 

4.  Issue  Permits 

NPDES  permitting  authorities  have  a 
number  of  responsibilities  regarding  the 
permit  process.  Sections  123.35(d) 
through  (g)  ensure  a  certain  level  of 
consistency  for  permits,  yet  provide 
numerous  opportunities  for  flexibility 
NPDES  permitting  authorities  must 
issue  NPDES  permits  to  cover  municipal 
sources  to  be  regulated  under  §  122.32, 
unless  waived  under  §  122.32(c).  EPA 
encourages  permitting  authorities  to  use 
general  permits  as  the  vehicle  for 
permitting  and  regulating  small  MS4s. 
The  Agency  notes,  however,  that  some 
operators  may  wish  to  take  advantage  of 
the  option  to  join  as  a  co-permittee  with 
an  MS4  regulated  under  the  existing 
NPDES  storm  water  program 

Today's  final  rule  includes  a 
provision.  %  123.35(f).  that  requires 
NPDES  permitting  authorities  to  either 
include  the  requirements  in  §  122.34  for 
NPDES  permits  issued  for  regulated 
small  MS45  or  to  develop  permit  limits 
based  on  a  permit  application  submitted 
by  a  small  MS4.  See  Section  IIJ1.3.a. 
Minimum  Control  Measures,  for  more 
details  on  the  actual  §  122.34 
requirements.  See  Section  n.H.3.c  for 
alternative  and  joint  permitting  options. 

In  an  attempt  to  avoid  duplication  of 
effort.  §  122.34(c)  allows  NPDES 
permitting  authorities  to  include  permit 
conditions  that  direct  an  MS4  to  meet 
the  requirements  of  a  qualifying  local. 
Tribal,  or  State  municipal  storm  water 
management  program.  For  a  local. 
Tribal,  or  State  program  to  "qualify,"  it 
must  impose,  at  a  minimum,  the 
relevant  requirements  of  §  122.34(h).  A 
regulated  small  MS4  must  still  follow 
the  procedural  requirements  for  an 
NPDES  permit  (i.e..  submit  an 
application,  either  an  individual 
application  or  an  NOl  under  a  general 
permit)  but  will  instead  follow  the 
substantive  pollutant  control 


requirements  of  the  qualifying  local. 
Tribal,  or  State  program. 

Under  S  122.35(bT.  NPDES  permitting 
authorities  may  also  recognize  existing 
responsibilities  among  governmental 
entities  for  the  minimum  control 
measures  in  an  NTDES  small  MS4  storm 
water  permit.  For  example,  the  permit 
might  acknowledge  the  existence  of  a 
State  administered  program  that 
addresses  construction  site  rrmoff  and 
require  that  the  municipalities  only 
develop  substantive  controls  for  the 
remaining  minimum  control  measures. 
By  .acknowledging  existing  programs, 
this  provision  is  meant  to  reduce  the 
duplication  of  efforts  and  to  increase  the 
flexibility  of  the  NPDES  storm  water 
program. 

Section  123.3S(e)  of  today's  final  rule 
requires  permitting  authorities  to 
specify  a  time  period  of  up  to  5  years 
from  the  issuance  date  of  an  NPDES 
permit  for  regulated  small  MS4 
operators  to  fully  develop  and 
implement  their  storm  water  programs 
As  discussed  more  fully  below, 
permitting  authorities  should  be 
providing  extensive  support  to  the  local 
governments  to  assist  them  in 
developing  and  implementing  their 
programs. 

In  the  proposed  rule.  EPA  stated  that 
the  permitting  authority  would  develop 
the  menu  of  BMPs  and  if  they  failed  to 
do  so.  EPA  would  develop  the  menu. 
Commenters  felt  that  EPA  should 
develop  a  menu  of  BMPs.  rather  than 
just  providing  guidance.  In  the 
settlement  agreement  for  seeking  an 
extension  to  the  deadline  for  issuing 
today's  rule.  EPA  committed  to 
developing  a  menu  of  BMPs  by  October 
27.  2000.  Permitting  authorities  can 
adopt  EPA's  menu  or  develop  their  own. 
The  menu  itself  is  not  intended  to 
replace  more  comprehensive  BMP 
guidance  materials.  As  part  of  the  tool 
box  efforts,  EPA  will  provide  separate 
guidance  documents  that  discuss  the 
results  from  EPA-sponsored  nationwide 
studies  on  the  design,  operation  and 
maintenance  of  BMPs.  Additionally. 
EPA  expects  that  the  new  rulemaking  on 
construction  BMPs  may  provide  more 
specific  design,  operation  and 
maintenance  criteria. 

5.  Support  and  Oversee  the  Local 
Programs 

NPDES  permitting  authorities  are 
responsible  for  supporting  and 
overseeing  the  local  municipal 
programs.  Section  123.35(h)  of  today's 
final  rule  highlights  issues  associated 
with  these  responsibilities. 

To  the  extent  possible,  NPDES 
permitting  authorities  should  provide 
financial  assistance  to  MS4s,  which 
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often  have  limited  resources,  for  the 
development  and  implemeatation  of 
local  programs  EPA  recognizes  that 
funding  for  programs  at  the  State  and 
Tribal  levels  may  also  be  limited,  but 
strongly  encourages  States  and  Tribes  to 
provide  whatever  assistance  is  possible. 
In  lieu  of  actual  dollars.  hJPDES 
permitting  authorities  can  provide  coat- 
cutting  assistance  in  a  number  of  ways. 
For  example.  .^^DES  permitting 
authorities  can  develop  outreach 
materials  for  MS4s  to  distribute  or  the 
NPDES  permitting  authority  can 
actually  distribute  the  materials. 
Another  option  is  to  implement  an 
erosion  and  sediment  control  program 
across  an  entire  State  (or  Tribal  land), 
thus  alleviating  the  need  for  the  MS4  to 
implement  its  own  program.  The 
NPDES  permitting  authority  must 
balance  the  need  for  site-specific 
controls,  which  are  best  handled  by  a 
local  MS4.  with  its  ability  to  offer 
financial  assistance.  EPA.  States,  Tribes, 
and  MS4s  should  work  as  a  team  in 
making  these  kinds  of  decisions. 

NPDES  permitting  authorities  are 
responsible  for  overseeing  the  local 
programs.  Permitting  authorities  should 
work  with  the  regulated  community  and 
other  stakeholders  to  assist  in  local 
program  development  and 
implementation  This  might  include 
sharing  information,  analyzing  reports, 
and  taking  enforcement  actions,  as 
necessary  NPDES  permitting  authorities 
play  a  vital  role  in  supporting  local 
programs  by  providing  technical  and 
programmatic  assistance,  conducting 
research  projects,  and  monitoring 
watersheds.  The  NPDES  permitting 
authority  can  also  assist  the  MS4 
permittee  in  obtaining  adequate  legal 
authority  at  the  local  level  in  order  to 
implement  the  local  component  of  the 
CWA  section  402(pl(6)  program. 

NPDES  permitting  authorities  are 
encouraged  to  coordinate  and  utilize  the 
data  collected  under  several  programs. 
States  and  Tribes  address  point  and 
oonpoint  source  storm  water  discharges 
through  a  variety  of  programs.  In 
developing  programs  to  carry  out  CWA 
section  402(p){6).  EPA  recommends  that 
States  and  Tribes  coordinate  all  of  their 
water  pollution  evaluation  and  control 
programs,  including  the  continuing 
planning  process  under  CWA  section 
303(e).  the  e.xisting  NPDES  program,  the 
CZAJL\  program,  and  nonpoint  source 
pollution  control  programs. 

In  addition.  NPDES  permitting 
authorities  are  encouraged  to  provide  a 
brief  (e.g..  two-page)  reporting  format  to 
facilitate  compilation  and  analysis  of 
data  bom  reports  submitted  under 
§  122.34(g)(3).  EPA  intends  to  develop  a 
model  form  for  this  purpose. 


H.  Municipal  Hole 

1 .  Scope  of  Today's  Rule 

Today's  final  rule  attempts  to 
establish  an  equitable  and 
comprehensive  four-pronged  approach 
for  the  designation  of  municipal 
sources.  First,  the  approach  defines  for 
automatic  coverage  the  municipal 
systems  believed  to  be  of  highest  threat 
to  water  quality  Second,  the  approach 
designates  municipal  systems  that  meet 
a  set  of  objective  criteria  used  to 
measure  the  potential  for  water  quality 
impacts.  Third,  the  approach  designates 
on  a  case-by-case  basis  municipal 
systems  that  "contribute  substantially  to 
the  pollutant  loadings  of  a  physically- 
interconnected  (regulated)  MS4." 
Finally,  the  approach  designates  on  a 
case-by-case  basis,  upon  petition, 
municipal  systems  that  "contribute  to  a 
violation  of  a  water  quality  standard  or 
are  a  significant  contributor  of 
pollutants." 

Today's  final  rule  automatically 
designates  for  regulation  small  MS4s 
located  in  urbanized  areas,  and  requires 
that  NPDES  permitting  authorities 
examine  for  potential  designation,  at  a 
minimum,  a  particular  subset  of  small 
MS4s  located  outside  of  urbanized 
areas.  Today's  rule  also  includes 
provisions  that  allow  for  waivers  from 
the  otherwise  applicable  requirements 
for  the  smallest  MS4s  that  are  not 
causing  impairment  of  a  receiving  water 
body.  Qualifications  for  the  waivers 
vary  depending  on  whether  the  MS4 
serves  a  poptUation  under  1,000  or  a 
population  under  10,000.  See 
S§  122.32(d)  and  (e).  These  waivers  are 
discussed  further  in  section  n.G.3.  Any 
small  MS4  automatically  designated  by 
the  final  rule  or  designated  by  the 
permitting  authority  under  today's  final 
rule  is  defined  as  a  "regulated"  small 
MS4  unless  it  receives  a  waiver. 

In  today's  final  rule,  all  regulated 
small  MS45  must  establish  a  storm 
water  discharge  control  program  that 
meets  the  requirements  of  six  minimum 
control  measures.  These  minimum 
control  measures  are  public  education 
and  outreach  on  storm  water  impacts, 
public  involvement  participation,  illicit 
discharge  detection  and  elimination, 
construction  site  storm  water  rtmoff 
control,  post-construction  storm  water 
management  in  new  development  and 
redevelopment,  and  pollution 
preventionygood  housekeeping  for 
municipal  operations. 

Today's  rule  allows  for  a  great  deal  of 
flexibility  in  how  an  operator  of  a 
regulated  small  MS4  is  authorized  to 
discharge  under  an  NPDES  permit,  by 
providing  various  options  for  obtaining 
permit  coverage  and  satisfying  the 


required  minimum  control  measures. 
For  example,  the  NPDES  permitting 
authority  can  incorporate  by  reference 
qualifying  Stale,  Tribal,  or  local 
programs  in  an  NPDES  general  permit 
and  can  recognize  existing 
responsibilities  among  different 
governmental  entities  for  the 
implementation  of  minimum  control 
measures.  In  addition,  a  regulated  small 
MS4  can  participate  in  the  storm  water 
management  program  of  an  adjoining 
regulated  MS4  and  can  arrange  to  have 
another  governmental  entity  implement 
a  minimum  control  measure  on  their 
behalf. 

2.  Municipal  Definitions 

a.  Mtmicipal  Separate  Storm  Sewer 
Systems  (MS4s) 

The  CWA  does  not  define  the  term 
"mimicipal  separate  storm  sewer."  EPA 
defined  municipal  separate  storm  sewer 
in  the  existing  storm  water  permit 
application  regulations  to  mean,  in  part, 
a  conveyance  or  system  of  conveyances 
(including  roads  with  drainage  systems 
and  municipal  streets)  that  is  "owned  or 
operated  by  a  State,  city,  town  borough, 
county,  parish,  district,  association,  or 
other  public  body  •   •   *  designed  or 
used  for  collecting  or  conveying  storm 
water  which  is  not  a  combined  sewer 
and  which  is  not  part  of  a  Publicly 
Owned  Treatment  Works  as  defined  at 
40  CFR  122.2"  (see  §  122.26(b)(8)(i)). 
Section  122.26  contains  definitions  of 
medium  and  large  municipal  separate 
storm  sewer  systems  but  no  definition  of 
a  municipal  separate  storm  sewer 
system,  even  though  the  term  MS4  is 
commonly  used.  In  today's  rule,  EPA  is 
adding  a  definition  of  municipal 
separate  storm  sewer  system  and  small 
municipal  separate  storm  sewer  system 
along  with  the  abbreviations  MS4  and 
small  MS4. 

The  existing  municipal  permit 
application  regulations  define 
'medium  "  and  "large"  MS45  as  those 
located  in  an  incorporated  place  or 
county  with  a  population  of  at  least 
100,000  (medium)  or  250,000  (large)  as 
determined  by  the  latest  Decennial 
Census  (see  $S  122.26(b)(4)  and 
122.26(b)(7)).  In  today's  final  rule,  these 
regulations  have  been  revised  to  define 
all  medium  and  large  MS45  as  those 
meeting  the  above  population 
thresholds  according  to  the  1990 
Decennial  Census. 

Today's  rule  also  corrects  the  titles 
and  contents  of  Appendices  F.  G,  H,&  I 
to  Part  122.  EPA  is  adding  those 
incorporated  places  and  counties  whose 
1980  population  caused  them  to  be 
defined  as  a  "medium"  or  "large"  MS4. 
AU  of  these  MS4s  have  applied  for 
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permit  coverage  so  the  effect  of  this 
change  to  the  appendices  is  simply  to 
make  them  more  accurate.  They  will  not 
need  to  be  revised  again  because  today's 
rule  "freezes"  the  definition  of 
"medium  "  and  "large"  MS4s  at  those 
that  qualify  based  on  the  1990  census. 

EPA  received  several  comments 
supporting  and  opposing  the  proposal  to 
"freeze"  the  definitions  based  on  the 
1990  census.  Commenters  who 
disagreed  with  EPA's  position  cited  the 
unfairness  of  municipalities  that  reach 
the  medium  or  large  threshold  at  a  later 
date  having  fewer  permitting 
requirements  compared  to  those  that 
were  already  at  the  population 
thresholds  when  the  existing  storm 
water  regulations  took  effect.  EPA 
recognizes  this  disparity  but  does  not 
believe  it  is  unfair,  as  explained  in  the 
proposed  rule.  The  decision  was  based 
on  tiie  fact  that  the  deadlines  bom  the 
existing  regulations  have  lapsed,  and 
because  the  permitting  authority  can 
always  require  more  from  operators  of 
MS4S  serving  "newly  over  100,000" 
populations. 

b.  Small  Municipal  Separate  Storm 
Sewer  Systems 

The  proposal  lo  today's  final  rule 
added  "the  United  States"  as  a  potential 
owner  or  operator  of  a  municipal 
separate  storm  sewer.  This  addition  was 
intended  to  address  an  omission  from 
existing  regulations  and  to  clarify  that 
federal  facilities  are,  in  feet,  covered  by 
the  NPDES  program  for  municipal  storm 
water  discharges  when  the  federal 
facility  is  like  other  regulated  MS45. 
EPA  received  a  comment  that  this 
change  would  cause  federal  facilities 
located  in  Phase  1  areas  to  be 
considered  Phase  1  dischargers  due  lo 
the  definition  of  medium  and  large 
MS4S.  All  MS4s  located  in  Phase  1 
cities  or  counties  are  defined  as  Phase 
1  medium  or  large  MS4s.  EPA  believes 
that  all  federal  facilities  serve  a 
population  of  under  100,000  and  should 
be  regulated  as  small  MS4s.  Therefore, 
in  §  122.26(a)(16)  of  today's  final  rule, 
EPA  is  adding  federal  facilities  to  the 
NPDES  storm  water  discharge  control 
program  by  changing  the  proposed 
definition  of  small  municipal  separate 
storm  sewer  system.  Paragraph  (i)  of  this 
section  restates  the  definition  of 
municipal  separate  storm  sewer  with 
the  addition  of  "the  United  States"  as  a 
owner  or  operator  of  a  small  municipal 
separate  storm  sewer.  Paragraph  (ii) 
repeats  the  proposed  language  that 
states  that  a  small  MS4  is  a  municipal 
separate  storm  sewer  that  is  not  medium 
or  large. 

Most  commenters  agreed  that  federal 
facilities  should  be  covered  in  the  same 


way  as  other  similar  MS4s.  However. 
EPA  received  several  comments  asking 
whether  individual  federal  buildings 
such  as  post  offices  or  urban  offices  of 
the  U.S.  Park  Service  must  apply  for 
coverage  as  regulated  small  MS4s.  Most 
of  these  buildings  have,  at  most,  a 
parking  lot  with  runoff  or  a  storm  sewer 
that  connects  with  a  municipality's 
MS4.  In  §122.26(a)(16)(iii).  EPA 
clarifies  that  the  definition  of  small  MS4 
does  not  include  individual  buildings. 
These  buildings  may  have  a  municipal 
separate  storm  sewer  but  they  do  not 
have  a  "system"  of  conveyances-  The 
minimum  measures  for  small  MS4s 
were  written  to  apply  to  storm  sewer 
"systems"  providing  storm  water 
drainage  service  to  human  populations 
and  not  lo  individual  buildings.  This  is 
true  of  municipal  separate  storm  sewers 
from  State  buildings  as  well  as  from 
federal  buildings. 

There  will  likely  be  situations  where 
the  permitting  authority  must  decide  if 
a  federal  or  State  complex  should  be 
regulated  as  a  small  MS4.  A  federal 
complex  of  two  or  throe  buildings  could 
be  treated  as  a  single  building  and  not 
be  required  to  apply  for  coverage.  In 
these  situations,  permitting  authorities 
will  have  to  use  their  best  judgment  as 
to  the  nature  of  the  complex  and  its 
storm  water  conveyance  system. 
Permitting  authorities  should  also 
consider  whether  the  federal  or  State 
complex  cooperates  with  its 
municipality's  efforts  to  implement 
their  storm  water  management  program. 

Along  with  the  questions  about 
individual  buildings,  EPA  received 
many  questions  about  how  various 
provisions  of  the  rule  should  be 
interpreted  for  federal  and  State 
fadliUes.  EPA  acknowledges  that 
federal  and  State  facilities  are  different 
from  municipalities.  EPA  believes, 
however,  that  the  minimum  measures 
are  flexible  enough  that  they  can  be 
implemented  by  these  facilities.  As  an 
example,  DOD  commenters  asked  about 
how  to  interpret  the  term  "public"  for 
miUtary  installations  when 
implementing  the  public  education 
measure.  EPA  agrees  with  the  suggested 
interpretation  of '"public"  for  DOD 
facilities  as  "'the  resident  and  employee 
population  within  the  fence  line  of  the 
facility." 

EPA  also  received  many  comments 
from  State  departments  of  transportation 
(DOTs)  that  suggested  the  ways  in 
which  they  are  different  bom 
municipalities  and  should  therefore  be 
regulated  differentiy.  Storm  water 
discharges  bom  State  DOTs  in  Phase  1 
areas  should  already  be  regulated  under 
Phase  1.  The  preamble  to  Phase  1  clearly 
states  that  "all  systems  within  a 


geographical  area  including  highways 
and  flood  control  districts  will  be 
covered."  Many  permitting  authorities 
regulated  State  EXDTs  as  co-permittees 
with  the  Phase  1  municipality  in  which 
the  highway  is  located  State  DOTs  that 
are  already  regulated  under  Phase  I  are 
not  required  to  comply  with  Phase  U. 
State  tXDTs  that  are  not  already 
regulated  have  various  options  for 
meeting  the  requirements  of  todays 
rule.  These  options  are  discussed  in 
Section  n.H.3.c.iv  below.  Several  DOTs 
commented  that  some  of  the  minimum 
measures  are  outside  the  scope  of  their 
mission  or  that  they  do  not  have  the 
legal  authority  required  for 
implementation.  EPA  beUeves  that  the 
flexibility  of  the  minimum  measures 
allows  them  to  be  implemented  bv  most 
MS45.  including  DOTs.  When  a  DOT 
does  not  have  the  necessary  legal 
authority,  EPA  encourages  the  DOT  to 
coordinate  their  storm  water 
management  efforts  with  the 
surroimding  municipalities  and  other 
State  agencies.  Under  today's  rule, 
DOTs  can  use  any  of  the  options  of 
§  122.35  to  share  their  storm  water 
management  responsibilities.  DOTs  mav 
also  want  to  work  with  their  permitting 
authority  to  develop  a  Slate-wide  DOT 
storm  water  permit. 

There  are  many  storm  water 
discharges  bom  State  DOTs  and  other 
State  MS4s  located  in  Phase  1  areas  that 
were  not  regulated  imder  Phase  1 . 
Today's  rule  adds  many  more  State 
facilities  as  well  as  all  federal  facilities 
located  in  urbanized  areas.  All  of  these 
Slate  and  federal  facilities  thai  fit  the 
definition  of  a  small  MS4  must  be 
covered  by  a  storm  water  management 
program.  The  individual  permitting 
authorities  must  decide  what  type  of 
permit  is  most  applicable 

The  existing  NPDES  storm  water 
program  already  regulates  storm  water 
bom  federally  or  State-operated 
industrial  sources.  Federal  or  State 
facilities  that  are  currently  regulated 
due  to  their  industnat  di.scharges  may 
already  be  implementing  some  of 
today's  rule  requirements. 

EPA  received  comments  that 
questioned  the  apparent  inconsistent' 
between  regulating  a  federal  facility 
such  as  a  hospital  and  not  regulating  a 
similar  private  facility.  Normally,  this 
type  of  private  facility  is  regulated  bv 
Uie  MS4.  EPA  believes  that  federal 
facilities  are  subject  to  local  water 
quality  regulations,  including  storm 
water  requirements,  by  virtue  of  the 
waiver  of  sovereign  inmiunity  in  CWA 
section  313.  However,  there  are  special 
problems  faced  by  MS4s  in  their  efforts 
to  regulate  federal  facilities  that  have 
not  been  encountered  in  regulating 
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similar  private  facilities.  To  ensure 
comprehensive  coverage,  today's  rule 
merely  clarifies  the  need  for  permit 
coverage  for  these  federal  fadjities. 

i.  Combined  Sewer  Systems  tCSSI. 
The  definidon  of  small  MS4s  does  not 
include  combined  sewer  systems.  A 
combined  sewer  system  is  a  wastewater 
collection  system  that  conveys  sanitary 
wastewater  and  storm  water  through  a 
single  set  of  pipes  to  a  publicly-owned 
treatment  works  (POTW)  for  treatment 
before  discharging  to  a  receiving 
waterbody.  During  wet  weather  events 
when  the  capacity  of  the  combined 
sewer  system  is  exceeded,  the  system  is 
designed  to  discharge  prior  to  the 
POTW  treatment  plant  directly  into  a 
receiving  waterbody  Such  an  overflow 
is  a  combined  sewer  overflow  or  CSO. 
Combined  sewer  systems  are  not  subject 
to  existing  regulations  for  municipal 
storm  water  discharges,  nor  will  they  be 
subject  to  today's  regulations.  EPA 
addresses  combined  sewer  systems  and 
CSOs  in  the  National  Combined  Sewer 
Overflow  (CSO)  Control  Policy  issued 
on  April  19.  1994  (59  FR  18688).  The 
CSO  Control  Policy  contains  provisions 
for  developing  appropriate,  site-specific 
NPDES  permit  requirements  for 
combined  sewer  systems.  CSO 
discharges  are  subject  to  limitations 
based  on  the  best  available  technology 
economically  achievable  for  toxic 
pollutants  and  based  on  the  best 
conventional  pollutant  control 
technology  for  conventional  pollutants. 
MS4s  are  subject  to  a  different 
technology  standard  for  all  pollutants, 
specifically  to  reduce  pollutants  to  the 
maximum  extent  practicable. 

Some  municipalities  are  served  by 
both  separate  storm  sewer  systems  and 
combined  sewer  systems.  If  such  a 
municipality  is  located  within  an 
urbanized  area,  only  the  separate  storm 
sewer  systems  within  that  municipality 
is  included  in  the  NPDES  storm  water 
program  and  subject  to  today's  final 
rule.  If  the  municipality  is  not  located 
in  an  urbanized  area,  then  the  NPDES 
permitting  authority  has  discretion  as  to 
whether  the  discharges  from  the 
separate  storm  sewer  system  is  subject 
to  today's  final  rule  The  NPDES 
permitting  authority  will  use  the  same 
process  to  designate  discharges  from 
portions  of  an  MS4  for  permit  coverage 
where  the  mimicipality  is  also  served  by 
a  combined  sewer  system. 

EPA  recognizes  that  municipalities 
that  have  both  combined  and  separate 
storm  sewer  systems  may  wish  to  find 
ways  to  develop  a  unified  program  to 
meet  all  wet  weather  water  pollution 
control  requirements  more  efficiently.  In 
the  proposal  to  today's  final  rule,  EPA 
sought  comment  on  ways  to  achieve 


such  a  unified  program,  \4any 
mimicipalities  that  are  served  by  CSSs 
and  MS4S  commented  that  it  is 
inequitable  to  force  them  to  comply 
with  Phase  H  at  this  time  because 
implementation  of  the  CSO  Control 
Policy  through  their  NPDES  permits 
already  imposes  a  significant  financial 
burden.  They  requested  an  extension  of 
the  implementation  time  frame.  They 
did  not  provide  ideas  on  how  to  unify 
the  two  programs.  EPA  encourages 
permitting  authorities  to  work  with 
these  municipalities  as  they  develop 
and  begin  implementation  of  their  CSO 
and  storm  water  management  programs. 
If  both  sets  of  requirements  are  carefully 
coordinated  early,  a  cost-effective  wet 
weather  program  can  be  developed  that 
wiU  address  both  CSO  and  storm  water 
requirements. 

11.  Owners/Operators.  Several 
commenters  mentioned  the  difference 
between  the  existing  storm  water 
application  requirement  for  municipal 
operators  and  the  proposed  municipal 
requirement  for  owners  or  operators  to 
apply.  They  felt  that  this  inconsistency 
is  confusing.  The  preamble  to  the 
existing  regulations  makes  numerous 
references  to  owner/operator  so  there 
was  no  intent  to  make  a  clear  distinction 
between  Phase  I  and  Phase  II.  Section 
122.21(b)  states  that  when  the  ovnier 
and  operator  are  different,  the  operator 
must  obtain  the  permit.  MS4s  often  have 
several  operators.  The  owner  may  be 
responsible  for  one  part  of  the  system 
and  a  regional  authority  may  be 
responsible  for  other  aspects.  EPA 
proposed  the  "owner  or  operator" 
language  to  convey  this  dual 
responsibility.  However,  when  the 
owner  is  responsible  for  some  part  of  a 
storm  water  management  plan,  it  is  also 
an  operator. 

EPA  has  revised  the  regulation 
language  to  clarify  that  "an  operator" 
must  apply  for  a  permit.  When 
responsibilities  for  the  MS4  are  shared, 
all  operators  must  apply. 

c.  Regulated  Small  MS4s 

In  today's  final  rule,  all  small  MS4s 
located  in  an  urbanized  area  are 
automatically  designated  as  "regulated" 
small  MS4s  provided  that  they  were  not 
previously  designated  into  the  existing 
storm  water  program.  Unlike  medium 
and  large  MS4s  under  the  existing  storm 
water  regulations,  not  all  small  MS4s 
are  designated  under  today's  final  rule. 
Therefore,  today's  rule  distinguishes 
between  "small"  MS4s  and  "regulated 
small"  MS4s. 

EPA's  definition  of  "regulated  small 
MS4s"  in  the  proposal  to  today's  rule 
included  mention  of  incorporated 
places  and  counties.  Along  with  the 


definition,  EPA  included  Appendices  6 
and  7  to  assist  in  the  identification  of 
areas  that  would  probably  require 
coverage  as  "automatically  designated" 
(Appendix  6)  or  "potentially 
designated"  (Appendix  7).  "The 
definition  and  the  appendices  raised 
many  questions  about  exactly  who  was 
required  to  comply  with  the  proposed 
requirements.  Commenters  raised  issues 
about  the  definition  of  "incorporated 
place"  and  the  status  of  towns, 
townships,  and  other  places  that  are  not 
considered  incorporated  by  the  Census 
Bureau.  They  also  asked  about  special 
districts,  regional  authorities,  MS4s 
already  regulated,  and  other  questions 
in  order  to  clarify  the  rule's  coverage. 

EPA  has  revised  §  122.32(a)  to  clarify 
that  discharges  are  regulated  under 
today's  rule  if  they  are  from  a  small  MS4 
that  is  in  an  urbanized  area  and  has  not 
received  a  waiver  or  they  are  designated 
by  the  permitting  authority.  Today's 
rule  does  not  regulate  the  county,  city, 
or  town.  Today's  rule  regulates  the  MS4. 
Therefore,  even  though  a  county  may  be 
listed  in  Appendix  6,  if  that  county  does 
not  own  or  operate  the  municipal  storm 
sewer  systems,  the  county  does  not  have 
to  submit  an  application  or  develop  a 
storm  water  management  program  If 
another  entity  does  own  or  operate  an 
MS4  within  die  coimty,  for  example,  a 
regional  utility  district,  that  other  entity 
needs  to  submit  the  application  and 
develop  the  program. 

Some  commenters  suggested  that  EPA 
should  change  the  rule  language  to 
specifically  allow  regional  authorities  to 
be  the  permitted  entity  and  to  allow 
small  MS4s  to  apply  as  co-permittees. 
EPA  believes  that  the  best  way  to  clarify 
that  regional  authorities  can  be  the 
primary  permitted  entity  is  the  change 
to  §  122.32(a)  and  the  explanation 
above.  Because  EPA  assumes  that 
today's  regulation  will  be  implemented 
through  general  permits,  MS4s  will  not 
be  co-permittees  under  a  general  permit 
in  the  same  manner  as  under  individual 
permits.  EPA  has  added  S  122.33(a)(4) 
and  made  a  minor  change  to  §  122.35(a) 
to  clarify  that  small  MS4s  can  work 
together  to  share  the  responsibilities  of 
a  storm  water  management  program. 
This  is  discussed  further  in  Section 
lI.H.3.c.iv  below. 

The  proposed  rule  stated  that  when  a 
county  or  Federal  Indian  reservation  is 
only  partially  included  in  an  urbanized 
area,  only  MS4s  in  the  urbanized 
portion  of  the  county  or  Federal  Indian 
reservation  would  be  regulated.  In  the 
rare  cases  when  an  incorporated  place  is 
only  partially  included  in  the  urbanized 
area,  the  entire  incorporated  place 
would  be  regulated.  EPA  received 
comments  asking  about  towns  and 
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townships,  because  they  were  not 
considered  to  be  incorporated  areas 
according  to  the  Census  Bureau's 
definition.  Would  the  whole  town/ 
township  be  covered  or  only  the  part  of 
the  town/township  in  the  urbanized 
area?  States  use  many  different  types  of 
systems  in  their  geographical  divisions. 
Some  towns  are  similar  to  incorporated 
cities  and  others  are  largo  areas  that  are 
more  similar  to  coimties.  Some 
commenters  thought  that  the  urbanized 
area  boundary  was  arbitrary,  and  if  part 
of  a  town  or  county  was  covered,  it  all 
should  be  covered.  Other  commenters 
noted  that  some  townships  and  coimties 
encompass  very  large  areas  of  which 
only  a  small  portion  is  urbanized.  Due 
to  the  great  variety  of  situations,  EPA 
has  decided  that  for  all  geographical 
entities,  only  MS4s  in  the  urbanized 
area  are  automatically  designated.  The 
population  densities  associated  with  the 
Census  Bureau's  designation  of 
urbanized  areas  provide  the  basis  for 
designation  of  these  areas  to  protect 
water  quality.  This  focused  designation 
provides  for  consistency  and  allows  for 
flexibility  on  the  part  of  the  MS4  and 
the  permitting  authority.  In  those 
situations  where  an  incorporated  place 
or  a  town  is  not  all  in  an  "urbanized 
area",  there  is  a  good  possibility  that  it 
is  served  by  more  than  one  MS4.  In 
those  cases  where  the  area  is  serv'ed  by 
the  same  MS4.  it  makes  sense  to 
develop  a  storm  water  program  for  the 
whole  area.  Permitting  authorities  may 
also  decide  to  designate  all  MS4s  within 
a  county  or  township,  if  they  believe  it 
is  necessary  to  protect  water  quality. 

Most  operators  of  MS4s  will  not  need 
to  independenUy  determine  the  status  of 
coverage  under  today's  rule.  EPA  has 
revised  the  proposed  Appendices  6  and 
7  to  include  towns  and  townships. 
Therefore,  these  appendices  will  alert 
most  MS4s  as  to  whether  they  are  likely 
to  be  covered  under  today's  rule. 
However,  each  permitting  authority 
must  make  the  decision  as  to  who 
requires  coverage.  Most  likely,  an 
illustrative  list  of  the  regulated  areas 
will  be  published  with  the  general 
permit.  If  not,  the  operator  can  contact 
its  permitting  authority  or  the  Bureau  of 
the  Census  to  find  out  if  their  separate 
storm  sewer  systems  are  within  an 
urbanized  area. 

1.  Urbanized  Area  Description.  Under 
the  Bureau  of  the  Census  definition  of 
"urbanized  area,"  adopted  by  EPA  for 
the  purposes  of  today's  final  rule,  "an 
urbanized  area  (UA)  comprises  a  place 
and  the  adjacent  densely  settied 
surrounding  territory  that  together  have 
a  minimum  population  of  50.000 
people."  The  proposal  to  today's  rule 
provided  the  full  definition  and  case 


studies  to  help  explain  the  census 
category  of  "urbanized  area."  Appendix 
2  is  a  simplified  urbanized  area 
illustration  to  help  demonstrate  the 
concept  of  urbanized  areas  in  relation  to 
today's  final  rule.  The  "urbanized  area" 
is  the  shaded  area  that  includes  within 
its  boundaries  incorporated  places,  a 
portion  of  a  Federal  Indian  reservation, 
portions  of  two  counties,  an  entire  lovra, 
and  portions  of  another  town.  All  small 
MS4s  located  in  the  shaded  area  are 
covered  by  the  nde,  unless  and  until 
waived  by  the  permitting  authority.  Any 
small  MS4s  located  outside  of  the 
shaded  area  are  subject  to  potential 
designation  by  the  permitting  authority. 

There  are  405  urbanized  areas  in  the 
United  States  that  cover  2  percent  of 
total  U.S.  land  area  and  contain 
approximately  63  percent  of  the  nation's 
population  (see  Appendix  3  for  a  Usting 
of  urbanized  areas  of  the  United  States 
and  Ihierto  Rico).  These  numbers 
include  U.S.  Territories,  although 
Puerto  Rico  is  the  only  territory  to  have 
Census-designated  urbanized  areas. 
Urbanized  areas  constitute  the  largest 
and  most  dense  areas  of  settiement.  The 
purpose  of  determining  an  ""urbanized 
area"  is  to  delineate  the  boundaries  of 
development  and  map  the  actual  built- 
up  urban  area.  The  Bureau  of  the  Census 
geographers  liken  it  to  flying  over  an 
urban  area  and  drawing  a  line  around 
the  boundary  of  the  built-up  area  as 
seen  from  the  air. 

Using  data  from  the  latest  decennial 
census,  the  Census  Bureau  applies  the 
urbanized  area  definition  nationwide 
(including  U.S.  Tribes  and  Territories) 
and  determines  which  places  and 
counties  are  included  within  each 
urbanized  area.  For  each  urbanized  area, 
the  Bureau  provides  full  Ustings  of  who 
is  included,  as  well  as  detailed  maps 
and  special  CD-ROM  files  for  use  with 
computerized  mapping  systems  (such  as 
GiS).  Each  State's  data  center  receives  a 
copy  of  the  list,  and  some  maps, 
automatically.  The  States  also  have  the 
CD-ROM  files  and  a  variety  of 
publications  available  to  them  for 
reference  from  the  Bureau  of  the  Census. 
In  addition,  local  or  regional  planning 
agencies  may  have  urbanized  area  files 
already.  New  listings  for  urbanized 
areas  based  on  the  2000  Census  will  be 
available  by  July/ August  2001 .  but  the 
more  comprehensive  computer  files  will 
not  be  available  until  late  2001/early 
2002. 

Additional  designations  based  on 
subsequent  census  years  will  be 
governed  by  the  Bureau  of  the  Census' 
definition  of  an  urbanized  area  in  effect 
for  that  year.  Based  on  historical  trends, 
EPA  expects  that  any  area  determined 
by  the  Bureau  of  the  Census  to  be 


included  within  an  urbanized  area  as  of 
the  1990  Census  vrill  not  later  be 
excluded  from  the  urbanized  area  as  of 
the  2000  Census  However,  it  is 
important  to  note  that  even  if  this 
situation  were  to  occur,  for  example, 
due  to  a  possible  change  in  the  Bureau 
of  the  Census'  urbanized  area  definition, 
a  small  MS4  that  is  automatically 
designated  into  the  NPDES  program  for 
.'itorm  water  under  an  urbanized  area 
calculation  for  any  given  Census  year 
will  remain  regulated  regardless  of  the 
results  of  subsequent  urbanized  area 
calculations. 

a.  Rationale  for  Using  Urbanized 
Areas.  EPA  is  using  urbanized  areas  to 
automatically  designate  regulated  small 
MS4s  on  a  nationwide  basis  for  several 
reasons:  (1)  studies  and  data  show  a 
high  correlation  between  degree  of 
development/  urbanization  and  adverse 
impacts  on  receiving  waters  due  to 
storm  water  (U.S.  EPA,  1983;  Driver  et 
al.,  198S;  Pitt,  RE.  1991.  "Biological 
Effects  of  Urban  Runoff  Discharges  " 
Presented  at  the  Engineering 
Foundation  Conference;  Uiian  Runoff 
and  Receiving  Systems;  An 
Interdisciplinary  Analysis  of  Impact. 
Monitoring  and  Management,  August 
1991.  Mt.  Crested  Butte,  CO  American 
Society  of  Civil  Engineers,  New  York 
1992.:  Pitt,  R.E.  1995.  "Biological  Effects 
of  Urban  Runoff  Discharges, "  in  Storm 
water  Runoff  and  Receiving  Systems: 
Impact.  Monitoring,  and  Assessment. 
Lewis  Publishers,  New  York.;  Galli,  J. 
1990.  Thermal  Impacts  Associated  with 
Urbanization  and  Storm  water 
Management  Best  Management 
Practices.  Prepared  for  the  Sediment 
and  Storm  water  Administration  of  the 
Maryland  Department  of  the 
Envirorunent.;  Klein.  1979).  (2)  the 
blanket  coverage  within  the  urbanized 
area  encourages  the  watershed  approach 
and  addresses  the  problem  of  ""donut- 
holes."  where  unregulated  areas  are 
surrounded  by  areas  currendy  regulated 
(storm  water  discharges  from  donut  hole 
areas  present  a  problem  due  to  theu 
contributing  uncontrolled  adverse 
impacts  on  local  waters,  as  well  as  by 
fru.strating  the  attainment  of  water 
quality  goals  of  neighboring  regulated 
communities).  (3)  this  approach  targets 
present  and  future  growth  areas  as  a 
preventative  measure  to  help  ensure 
water  quality  protection,  and  (4)  the 
determination  of  urbanized  areas  by  the 
Bureau  of  the  Census  allows  operators 
of  small  MS4s  to  quickly  determine 
whether  they  are  included  in  the  NPDES 
storm  water  program  as  a  regulated 
small  MS4. 

Urbanized  areas  have  experienced 
significant  growth  over  the  past  50 
years.  According  to  EPA  calculations 
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based  on  Census  data  from  1980  to 
1990,  the  national  average  rate  of  growth 
in  the  United  States  during  that  10-year 
period  was  more  than  4  percent.  For  the 
same  period,  the  average  growth  within 
urbanized  areas  was  15.7  percent  and 
the  average  for  outside  of  urbanized 
areas  was  just  more  than  1  percent.  The 
new  development  occurring  in  these 
growing  areas  can  provide  some  of  the 
best  opportunities  for  implementing 
cost-effective  storm  water  management 
controls. 

EPA  received  many  comments  on  the 
proposal  to  designate  discharges  based 
on  location  within  urbanized  areas.  EPA 
considered  numerous  other  approaches, 
several  of  which  are  discussed  in  the 
proposal  to  today's  final  rule.  Several 
conimenters  wanted  designation  to  be 
based  on  proven  water  quality  problems 
rather  than  inclusion  in  an  urbanized 
area.  One  commenter  proposed  an 
approach  based  on  the  CWA  303(d) 
listing  of  impaired  waters  and  the 
wasteload  allocation  conducted  under 
the  TMDL  process.  (See  section  n.L.  on 
the  section  303(d)  and  TMDL  process). 
The  commenter's  proposal  would 
designate  small  MS4s  on  a  case-by-case 
basis,  covering  only  those  discharges 
where  receiving  streams  are  shown  to 
have  water  quality  problems, 
particularly  a  failure  to  meet  water 
quality  standards,  including  designated 
uses.  The  commenter  further  described 
a  non-NPDES  approach  where  a  State 
would  require  cost-effective  measures 
based  on  a  proportionate  share  under  a 
waste  load  allocation,  equitably 
allocated  among  all  pollutant 
contributors.  These  waste  load 
allocations  would  be  developed  with 
input  from  all  stakeholders,  and 
remedial  measures  would  be 
implemented  in  a  phased  manner  based 
on  the  probability  of  results  and/or 
economic  feasibility.  The  States  would 
then  periodically  reassess  the  receiving 
streams  to  determine  whether  the 
remedial  measures  are  working,  and  if 
not.  require  additional  control  measures 
using  the  same  procedure  used  to 
establish  the  initial  measures.  What  the 
commenter  descril>es  is  almost  a  TMDL. 

EPA  considered  a  remedial  approach 
based  on  water  quality  impairment  and 
rejected  it  for  failure  to  prevent  almost 
certain  degradation  caused  by  urban 
storm  water.  EPA's  main  concern  in 
opting  not  to  take  a  case-by-case 
approach  to  designation  was  that  this 
approach  would  not  provide  controls  for 
storm  water  discharges  in  receiving 
streams  until  after  a  site-specific 
demonstration  of  adverse  water  quality 
impact  The  commenter's  suggestion 
would  do  nothing  to  prevent  pollution 
in  waters  that  may  be  meeting  water 


Duality  standards,  including  supporting 
esignated  uses.  The  approach  would 
also  rely  on  identifying  storm  water 
management  programs  following 
comprehensive  watershed  plans  and 
TMDL  development.  In  most  States, 
water  quality  assessments  have 
traditionally  been  conducted  for 
principal  mainstream  rivers  and  their 
major  tributaries,  not  all  surface  waters. 
The  establishment  of  TMDLs 
nationwide  will  take  many  years,  and 
many  States  will  conduct  additional 
monitoring  to  determine  water  quality 
conditions  prior  to  establishing  TMDLs. 
In  addition,  a  case-by-case  approach 
would  not  address  the  problem  of 
"donut  holes"  within  urbanized  areas 
and  a  lack  of  consistency  among 
similarly  situated  municipal  systems 
would  remain  commonplace.  After 
careful  consideration  of  all  comments. 
EPA  still  believes  that  the  approach  in 
today's  rule  is  the  most  appropriate  to 
protect  water  quality.  Protection 
includes  prevention  as  well  as 
remediation. 

d.  Municipal  Designation  by  the 
Permitting  Authority 

Today's  final  rule  also  allows  NPDES 
permitting  authorities  to  designate  MS4s 
that  should  be  included  in  the  storm 
water  program  as  regulated  small  MS4s 
but  are  not  located  within  urbanized 
areas.  The  final  rule  requires,  at  a 
minimum,  that  a  set  of  designation 
criteria  be  applied  to  all  small  MS4s 
within  a  jurisdiction  that  serves  a 
population  of  at  least  10.000  and  has  a 
population  density  of  at  least  1 ,0(K). 
Appendix  7  to  this  preamble  provides 
an  illustrative  list  of  places  that  the 
Agency  anticipates  meet  this  criteria.  In 
addition,  any  small  MS4  may  be  the 
subject  of  a  petition  to  the  NPDES 
permitting  authority  for  designation.  See 
Section  n.G.  NPDES  Permitting 
Authority's  Role  for  more  details  on  the 
designation  and  petition  processes.  EPA 
believes  that  the  approach  of  combining 
nationwide  and  local  designation  to 
determine  municipal  coverage  balances 
the  potential  for  significant  adverse 
impacts  on  water  quality  with  local 
watershed  protection  and  planning 
efforts. 

e.  Waiving  the  Requirements  for  Small 
MS4S 

Today's  final  rule  includes  some 
flexibility  in  the  nationwide  coverage  of 
all  small  MS4s  located  in  urbanized 
areas  by  providing  the  NPDES 
permittirig  authority  with  the  discretion 
to  waive  the  otherwise  applicable 
requirements  of  the  smallest  MS4s  that 
are  not  causing  the  impSirment  of  a 
receiving  water  body.  Qualifications  for 


the  waiver  vary  depending  on  whether 
the  MS4  serves  a  population  under 
1 .000  or  a  population  between  1 ,000 
and  10,000.  Note  that  even  if  a  small 
MS4  has  requirements  waived,  it  can 
subsequently  be  brought  back  into  the 
program  if  circumstances  change.  See 
Section  II.G,  NPDES  Permitting 
Authority's  Role,  for  more  details  on 
this  process. 

3.  Municipal  Permit  Requirements 

a.  Overview 

I.  Summary  of  Permitting  Options. 
Today's  rule  outlines  six  minimum 
control  measures  that  constitute  the 
framework  for  a  storm  water  discharge 
control  program  for  regulated  small 
MS4s  that,  when  properly  implemented, 
will  reduce  pollutants  to  the  maximum 
extent  practicable  (MEP).  These  six 
minimum  control  measures  are 
specified  in  §  122.34(b)  and  are 
discussed  below  in  section  "n.H.3.b. 
Program  Requirements-Minimum 
Control  Measures."  All  operators  of 
regulated  small  MS4s  are  required  to 
obtain  coverage  under  an  NPDES 
permit,  unless  the  requirement  is 
waived  by  the  permitting  authority  in 
accordance  with  today's  rule. 
Implementation  of  $  122.34(b)  may  be 
required  either  through  an  individual 
permit  or,  if  the  State  or  EPA  makes  one 
available  to  the  facility,  through  a 
general  permit.  The  process  for  issuing 
and  obtaining  these  permits  is  discussed 
below  in  section  "I1.H.3.C,  .\pplication 
Requirements." 

As  an  alternative  to  implementing  a 
program  that  complies  with  the 
requirements  of  §122.34.  today's  rule 
provides  operators  of  regulated  small 
MS4s  with  the  option  of  applying  for  an 
individual  permit  under  §  122.26(d). 
The  permit  application  requirements  in 
S  122.26  were  originally  drafted  to  apply 
to  medium  and  large  MS4s.  Although 
EPA  believes  that  the  requirements  of 
$  122.34  provide  a  regulatory  option  that 
is  appropriate  for  most  small  MS4s.  the 
operators  of  some  small  MS4s  may 
prefer  more  individualized 
requirements.  This  alternative 
permitting  option  for  regulated  small 
MS4s  that  wish  to  develop  their  own 
program  is  discussed  below  in  section 
"n.H.3.c.iii.  Alternative  Permit  Optica." 
The  second  alternative  permitting 
option  for  regulated  small  MS45  is  to 
become  co-permittees  with  a  medium  or 
large  MS4  regulated  under  §  122.26(d). 
as  discussed  below  in  section 
"II.H.3.C.V.  Joint  Permit  Programs." 

ii.  Water  Quality-Based  Requirements. 
Any  NPDES  permit  issued  under  today's 
rule  must,  at  a  minimum,  require  the 
operator  to  develop,  implement,  and 


enforce  a  storm  water  management 
program  designed  to  reduce  the 
discharge  of  pollutants  from  a  regulated 
system  to  the  MEP.  to  protect  water 
quality,  and  satisfy  the  appropriate 
water  quality  requirements  of  the  Clean 
Water  Act  (see  MEP  discussion  in  the 
following  section).  Absent  evidence  to 
the  contrary.  EPA  presiunes  that  a  small 
MS4  program  that  implements  the  sbc 
minimum  measures  in  today's  rule  does 
not  require  more  stringent  limitations  to 
meet  water  qualitj'  standards.  Proper 
implementation  of  the  measures  will 
significantly  improve  water  quality.  As 
discussed  further  below,  however,  small 
MS4  permittees  should  modify  their 
programs  if  and  when  available 
information  indicates  that  water  quality 
considerations  warrant  greater  attention 
or  prescriptiveness  in  specific 
components  of  the  municipal  program. 
If  the  program  is  inadequate  to  protect 
water  quality,  including  water  quality 
standards,  then  the  permit  will  need  to 
be  modified  to  include  any  more 
stringent  limitations  necessary  to 
protect  water  quality. 

Regardless  of  the  basis  for  the 
development  of  the  effluent  limitations 
(whether  designed  to  implement  the  six 
minimum  measures  or  more  stringent  or 
prescriptive  limitations  to  protect  water 
quality),  EPA  considers  narrative 
effluent  limitations  requiring 
implementation  of  BVffs  to  be  the  most 
appropriate  form  of  effluent  limitations 
for  MS4s.  CWA  section  402(p)(3)(b)(iii) 
expresses  a  preference  for  narrative 
rather  than  numeric  effluent  limits,  for 
example,  by  reference  to  "management 
practices,  control  techniques  and 
system,  design  and  engineering 
methods,  and  such  other  provisions  as 
the  Administrator  or  the  Stale 
determines  appropriate  for  the  control 
of  such  pollutants.  "  33  U.S.C. 
1342(p)(3)(B)(iii).  EPA  determines  tiiat 
pollutants  fi'om  wet  weather  discharges 
are  most  appropriately  controlled 
through  management  measures  rather 
than  end-of-pipe  numeric  effluent 
limitations.  As  explained  in  the  Interim 
Permitting  Policy  for  Water  Quahty- 
Based  Effluent  Limitations  in  Storm 
Water  Permits,  issued  on  August  1, 1996 
[61  FR  43761  (November  26,  1996),  EPA 
believes  that  the  currenUy  available 
methodology  for  derivation  of  numeric 
water  quality-based  effluent  limitations 
is  significantly  complicated  when 
applied  to  wet  weather  discharges  from 
MS4s  (compared  to  continuous  or 
periodic  batch  discharges  frt>m  most 
other  types  of  discharge).  Wet  weather 
discharges  from  MS4s  introduce  a  high 
degree  of  variability  in  the  inputs  to  the 
models  currenUv  available  for 


derivation  of  water  quality  based 
effluent  limitations,  including 
assumptions  about  instream  and 
discharge  flow  rates,  as  well  as  effluent 
characterization.  In  addition,  EPA 
anticipates  that  determining  compliance 
with  any  such  numeric  litnitations  may 
be  confounded  by  practical  limitations 
in  sample  collection. 

In  the  first  two  to  three  rounds  of 
permit  issuance,  EPA  envisions  that  a 
BMP-based  storm  water  management 
program  that  implements  the  six 
minimum  measures  will  be  the  extent  of 
the  NPDES  permit  requirements  for  the 
large  majority  of  regulated  small  MS4s. 
Because  the  six  measures  represent  a 
significant  level  of  control  if  properly 
implemented,  EPA  anticipates  that  a 
permit  for  a  regulated  small  MS4 
operator  implementing  BMPs  to  satisfy 
the  six  minimum  control  measures  will 
be  sufficienUy  stringent  to  protect  water 
quality,  including  water  quality 
standards,  so  that  additional,  more 
stringent  and/or  more  prescriptive  water 
quality  based  effluent  limitations  will  be 
urmecessary. 

If  a  small  MS4  operator  implements 
the  six  minimum  control  measures  in 
§  122.34(b)  and  the  discharges  are 
determined  to  cause  or  contribute  to 
non-attainment  of  an  applicable  water 
quality  standard,  the  operator  needs  to 
expand  or  better  tailor  its  BMPs  within 
the  scope  of  the  six  minimum  control 
measures.  EPA  envisions  that  this 
process  will  occur  during  the  first  two 
to  three  permit  terms.  After  that  period. 
EPA  will  revisit  today's  regulations  for 
the  municipal  separate  storm  sewer 
program. 

If  the  permitting  authority  (rather  than 
the  regulated  small  MS4  operator)  needs 
to  impose  additional  or  more  specific 
measures  to  protect  water  quality,  then 
that  action  will  most  likely  be  the  result 
of  an  assessment  based  on  a  TMDL  or 
equivalent  analysis  that  determines 
sources  and  allocations  of  pollutant(s)  of 
concern  EPA  believes  that  the  small 
MS4's  additional  requirements,  if  any. 
should  be  guided  by  its  equitable  share 
based  on  a  variety  of  considerations, 
such  as  cost  eSectiveness.  proportionate 
contribution  of  pollutants,  and  ability  to 
reasonably  achieve  wasteload 
reductions.  Narrative  effluent 
limitations  in  the  form  of  BMPs  may 
still  be  the  best  means  of  achieving 
those  reductions. 

See  Section  II. L.  Water  Quality  Issues, 
for  further  discussion  of  this  approach 
to  permitting,  consistent  with  EPA's 
interim  permitting  guidance.  Pursuant 
to  CWA  section  510.  States 
implementing  their  own  NPDES 
programs  may  develop  more  stringent  or 


more  prescriptive  requirements  than 
those  in  today's  rule. 

EPA's  interpretation  of  CWA  section 
402(p)(3)(B)(iii)  was  recentiy  reviewed 
by  the  Ninth  Circuit  in  Defenders  of 
Wildlife,  etalv.  Browner.  No.  98-71080 
(September  15.  1999).  The  Court  upheld 
the  Agency's  action  in  issuing  five  MS4 
permits  that  included  water  quality- 
based  effluent  limitations.  The  &}urt 
did,  however,  disagree  with  EPA's 
interpretation  of  the  relationship 
between  CWA  sections  301  and  402(p) 
The  Court  reasoned  that  MS4s  are  not 
compelled  by  section  301(b)(1)(C)  to 
meet  all  State  water  quality  standards, 
but  rather  that  the  Administrator  or  the 
State  may  rely  on  section 
402(p)(3)(B)(iii)  to  require  such  controls. 
Accordingly,  the  Defenders  of  Wildlife 
decision  is  consistent  with  the  Agency's 
1996  "Interim  Permitting  Policy  for 
Water  Quahty-Based  Effluent 
Limitations  in  Storm  Water  Permits." 

As  noted,  the  1996  Policy  describes 
how  permits  would  implement  an 
iterative  process  using  BMPs. 
assessment,  and  refocused  BMPs. 
leading  toward  attainment  of  water 
quality'  standards.  The  ultimate  goal  of 
the  iteration  would  be  for  water  bodies 
to  support  their  designated  uses.  EPA 
believes  this  iterative  approach  is 
consistent  with  and  implements  section 
301(b)(1)(C).  notwithstanding  the  Ninth 
Circuit's  interpretation.  As  an 
alternative  to  basing  these  water  quality- 
based  requirements  on  section 
301(b)(1)(C).  however.  EPA  also  believes 
the  iterative  approach  toward 
attainment  of  water  qualit>'  standards 
represents  a  reasonable  interpretation  of 
CWA  section  402(p)(3)(B)(iii).  For  this 
reason,  today's  rule  specifies  that  the 
"compliance  target"  for  the  design  and 
implementation  of  municipal  storm 
water  control  programs  is  "to  reduce 
pollutants  to  the  maximum  extent 
practicable  (MEP).  to  protect  water 
quality,  and  to  satisfy  the  appropriate 
water  quality  requirements  of  the 
CWA."  The  first  component,  reductions 
to  the  MEP.  would  be  realized  through 
implementation  of  the  six  minimum 
measures.  The  second  component,  to 
protect  water  quality,  reflects  the  overall 
design  objective  for  municipal  programs 
based  on  CWA  section  402(p)(6).  The 
third  component,  to  implement  other 
applicable  water  quality  requirements  of 
the  CWA.  recogriizes  the  Agency's 
specific  determination  under  CWA 
section  402(p)(3)(B)(iii)  of  the  need  to 
achieve  reasonable  further  progress 
toward  attainment  of  water  quality 
standards  according  to  the  iterative  BMP 
process,  as  well  as  the  determination 
that  State  or  EPA  officials  who  establish 
TMDLs  could  allocate  waste  loads  to 
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MS4s,  as  they  would  lo  other  point 
sources. 

EPA  does  not  presume  that  water 
quality  will  be  protected  if  a  small  MS4 
elects  not  to  implement  all  of  the  six 
minimnm  measures  and  instead  applies 
for  alternative  permit  limits  under 
§  122.26(d).  Operators  of  such  small 
MS4s  that  apply  for  alternative  permit 
limits  under  §  122.26(d)  must  supply 
additional  information  through 
individual  permit  applications  so  that 
the  permit  writer  can  determine 
whether  the  proposed  program  reduces 
pollutants  to  the  MEP  and  whether  any 
other  provisions  are  appropriate  to 
protect  water  quality  and  satisfy  the 
appropriate  water  quality  requirements 
of  the  Clean  Water  Act 

iii.  Moximuin  Extent  Practicable. 
Maximum  extent  practicable  (\4EP)  is 
the  statutory  standard  that  establishes 
the  level  of  pollutant  reductions  that 
operators  of  regulated  MS4s  must 
achieve.  The  CWA  requires  that  NPDES 
permits  for  discharges  from  MS4s  "shall 
require  controls  to  reduce  the  discharge 
of  pollutants  to  the  maximum  extent 
practicable,  including  management 
practices,  control  techniques  and 
system,  design  and  engineering 
methods."  CWA  Section 
402(p)(3)(B)(iii).  This  section  also  calls 
for  "such  other  provisions  as  the  (EPA) 
.Administrator  or  the  State  determines 
appropriate  for  the  control  of  such 
pollutants."  EPA  interprets  this 
standard  to  apply  to  all  MS4s,  including 
both  existing  regulated  (large  and 
medium)  MS4s,  as  well  as  the  small 
MS45  regulated  under  today's  rule. 

For  regulated  small  MS4s  under 
today's  rule,  authorization  to  discharge 
may  be  under  either  a  general  permit  or 
incUvidual  permit,  but  EP.\  anticipates 
and  expects  that  general  permits  will  be 
the  most  common  permit  mechanism. 
The  general  permit  will  explain  the 
steps  necessary  to  obtain  permit 
authorization.  Compliance  with  the 
conditions  of  the  general  permit  and  the 
series  of  steps  associated  with 
identification  and  implementation  of 
the  minimum  control  measures  will 
satisfy  the  MEP  standard. 
Implementation  of  the  MEP  standard 
under  today's  rule  will  typically  require 
the  [>ermittee  to  develop  and  implement 
appropriate  BMPs  to  satisfy  each  of  the 
required  six  minimiim  control 
measures. 

In  issuing  the  general  permit,  the 
NPDES  permitting  authority  will 
establish  requirements  for  each  of  the 
minimum  control  measures.  Permits 
typically  will  require  small  MS4 
permittees  to  identify  in  their  NOl  the 
BMPs  to  be  performed  and  to  develop 
the  measurable  goals  by  which 


implementation  of  the  BMPs  can  be 
assessed.  Upon  receipt  of  the  NOI  from 
a  small  MS4  operator,  die  NPDES 
permitting  authority  will  have  the 
opportunity  to  review  the  NOI  to  verify 
that  the  identified  BMPs  and 
measurable  goals  are  consistent  with  the 
requirement  to  reduce  pollutants  under 
the  MEP  standard,  to  protect  water 
quality,  and  to  satisfy  the  appropriate 
water  quality  requirements  of  the  Clean 
Water  Act.  If  necessary,  the  NPDES 
permitting  authority  may  ask  the 
permittee  to  revise  their  mix  of  BMPs, 
for  example,  to  better  reflect  the  MEP 
pollution  reduction  requirement.  Where 
the  NPDES  permit  is  not  written  to 
implement  the  minimum  control 
measures  specified  under  §  122.34(b), 
for  example  in  the  case  of  an  individual 
permit  under  $  122.33(b)(2)(ii),  the  MEP 
standard  will  be  applied  based  on  the 
best  professional  judgment  of  the  permit 
writer. 

Commenters  argued  that  MEP  is,  as 
yet,  an  undefined  term  and  that  EPA 
needs  to  further  clariiy  the  MEP 
standards  by  providing  a  regulatory 
definition  that  includes  recognition  of 
cost  considerations  and  technical 
feasibility.  Commenters  argued  that, 
without  a  definition,  the  regulatory 
rnmmiinify  is  not  adequately  on  notice 
regarding  the  standard  with  which  they 
need  to  comply.  EP.A  disagrees  that 
affected  MS4  permittees  will  lack  notice 
of  the  applicable  standard.  The 
framework  for  the  small  MS4  permits 
described  in  this  notice  provides  EPA's 
interpretation  of  the  standard  and  how 
it  should  be  applied. 

EPA  has  intentionally  not  provided  a 
precise  definition  of  MEP  to  allow 
maximum  flexibility  in  MS4  permitting. 
MS4s  need  the  flexibility  to  optimize 
reductions  in  storm  water  pollutants  on 
a  location-by-location  basis.  EPA 
envisions  that  this  evaluative  process 
will  consider  such  factors  as  conditions 
of  receiving  waters,  specific  local 
concerns,  and  other  aspects  included  in 
a  comprehensive  watershed  plan.  Other 
factors  may  include  MS4  size,  climate, 
implementation  schedules,  current 
ability  to  finance  the  program,  beneficial 
uses  of  receiving  water,  hydrology, 
geology,  and  capacity  to  perform 
operation  and  maintenance. 

The  pollutant  reductions  that 
represent  MEP  may  be  different  for  each 
small  MS4.  given  the  unique  local 
hydrologic  and  geologic  concerns  that 
may  exist  and  the  differing  possible 
pollutant  control  strategies.  Therefore, 
each  permittee  will  determine 
appropriate  BMPs  to  satisfy  each  of  the 
six  minimum  control  measures  through 
an  evaluative  process.  Permit  writers 
may  evaluate  small  MS4  operator's 


proposed  storm  water  management 
controls  to  determine  whether  redaction 
of  pollutants  to  the  MEP  can  be 
achieved  with  the  identified  BMPs. 

EPA  envisions  application  of  the  MEP 
standard  as  an  iterative  process.  MEP 
should  continually  adapt  to  current 
conditions  end  BMP  effectiveness  and 
should  strive  to  attain  water  quality 
standards.  Successive  iterations  of  the 
mix  of  BMPs  and  measurable  goals  will 
be  driven  by  the  objective  of  assuring 
maintenance  of  water  quality  standards. 
If,  after  implementing  the  six  minimum 
control  measures  there  is  still  water 

Duality  impairment  associated  with 
ischarges  from  the  MS4.  after 
successive  permit  terms  the  permittee 
will  need  to  expand  or  better  tailor  its 
BMPs  within  the  scope  of  the  six 
minimum  control  measures  for  each 
subsequent  permit.  EPA  envisions  that 
this  process  may  take  two  to  three 
permit  terms. 

One  commenter  observed  that  MEP  is 
not  static  and  that  if  the  six  minimum 
control  measures  are  not  achieving  the 
necessary  water  quality  improvements, 
then  an  MS4  should  be  expected  to 
revise  and.  if  necessary,  expand  its 
program.  This  concept,  it  is  argued, 
must  be  clearly  part  of  the  definition  of 
MEP  and  thus  incorporated  into  the 
binding  and  operative  aspects  of  the 
rule.  As  is  explained  above.  EPA 
believes  that  it  is.  The  iterative  process 
described  above  is  intended  to  be 
sensitive  to  water  quality  concerns.  EPA 
believes  that  today's  rule  contains 
provisions  to  implement  an  approach 
that  is  consistent  with  this  comment. 

b.  Program  Requirements 'Minimum 
Control  Measures 

A  regulated  small  MS4  operator  must 
develop  and  implement  a  storm  water 
management  program  designed  to 
reduce  the  discharge  of  pollutants  from 
their  MS4  to  protect  water  quality.  The 
storm  water  management  program  must 
include  the  following  six  minimum 
measures. 

/.  Public  Education  and  Outreach  on 
Storm  Water  Impacts.  Under  today's 
final  rule,  operators  of  small  MS4s  must 
Implement  a  public  education  program 
to  distribute  educational  materials  to  the 
community  or  conduct  equivalent 
outreach  activities  about  the  impacts  of 
storm  water  discbarges  on  water  bodies 
and  the  steps  to  reduce  storm  water 
pollution.  'The  public  education 
program  should  inform  individuals  and 
households  about  the  problem  and  the 
steps  they  can  take  to  reduce  or  prevent 
storm  water  pollution 

EPA  believes  that  as  the  public  gains 
a  greater  understanding  of  the  storm 
water  program,  the  MS4  is  likely  to  gain 


more  support  for  the  program  (including 
funding  initiatives).  In  addition, 
compliance  with  the  program  wrtll 
probably  be  greater  if  the  public 
imderstands  the  personal 
responsibilities  expected  of  them.  Well- 
informed  citizens  can  act  as  formal  or 
informal  educators  to  further 
disseminate  information  and  gather 
support  for  the  program,  thus  easing  the 
burden  on  the  municipalities  to  perform 
all  educational  activities. 

MS4s  are  encouraged  to  enter  into 
partnerships  with  their  States  in 
fulfilling  the  public  education 
requirement.  It  may  be  more  cost- 
effective  to  utilize  a  State  education 
program  instead  of  numerous  MS4s 
developing  their  own  programs.  MS4 
operators  are  also  encouraged  to  work 
with  other  organizations  (e.g., 
environmental,  nonprofit  and  industry 
organizations)  that  might  be  able  to 
assist  in  fulfilling  this  requirement. 

The  public  education  program  should 
be  tailored,  using  a  mix  of  locally 
appropriate  strategies,  to  target  specific 
audiences  and  comimmities 
[particularly  minority  and 
disadvantaged  communities).  Examples 
of  strategies  include  distributing 
brochures  or  fact  sheets,  sponsoring 
speaking  engagements  before 
community  groups,  providing  public 
service  announcements,  implementing 
educational  programs  targeted  at  school 
age  children,  and  conducting 
community-based  projects  such  as  storm 
drain  stenciling,  and  watershed  and 
beach  cleanups.  Operators  of  MS4s  may 
use  storm  water  educational  information 
provided  by  the  State.  Tribe.  EPA,  or 
environmental,  public  interest,  trade 
organizations,  or  other  MS4s.  Examples 
of  successful  public  education  efforts 
concerning  polluted  runoff  can  be  found 
in  many  State  nonpoint  source  pollution 
control  programs  under  CWA  section 
319. 

The  public  education  program  should 
inform  individuals  and  households 
about  steps  they  can  take  to  reduce 
storm  water  pollution,  such  as  ensuring 
proper  septic  system  maintenance, 
ensuring  the  use  and  disposal  of 
landscape  and  garden  chemicals 
including  feriilizers  and  pesticides, 
protecting  and  restoring  riparian 
vegetation,  and  properly  disposing  of 
used  motor  oil  or  household  hazardous 
wastes.  Additionally,  the  program  could 
inform  individuals  and  groups  on  how 
to  become  involved  in  local  stream  and 
beach  restoration  activities  as  well  as 
activities  coordinated  by  youth  service 
and  conservation  corps  and  other 
citizen  groups.  Finally,  materials  or 
outreach  programs  should  be  directed 
toward  targeted  groups  of  commercial. 


industrial,  and  institutional  entities 
likely  to  have  significant  storm  water 
impacts.  For  example,  MS4  operators 
should  provide  information  to 
restaurants  on  the  impact  of  grease 
clogging  storm  drains  and  to  auto 
garages  on  the  impacts  of  used  oil 
discharges. 

EPA  received  comments  from 
repre-sentatives  of  State  DOTs  and  U.S. 
Department  of  Defense  (DOD) 
installations  seeking  exemption  finm 
the  public  education  requirement. 
While  today's  rule  does  not  exempt 
DOTs  and  military  bases  from  the  user 
education  requirement,  the  Agency 
believes  the  flexibility  inherent  in  the 
Rule  addresses  many  of  the  concerns 
expressed  by  these  commenters. 

Certain  DOT  representatives 
commented  that  if  their  agencies  were 
not  exempt  from  the  user  education 
measure's  requirements,  they  shoidd  at 
least  be  allowed  to  count  DOT  employee 
education  as  an  adequate  substitute. 
EPA  supports  the  use  of  existing 
materials  and  programs,  granted  such 
materials  and  programs  meet  the  rule's 
requirement  that  the  MS4  user 
community  (i.e.,  the  public)  is  also 
educated  concerning  the  impacts  of 
storm  water  discharges  on  water  bodies 
and  the  steps  to  reduce  storm  water 
pollution. 

Finally,  certain  DOD  representatives 
requested  that  "public."  as  applied  to 
their  installations,  be  defined  as  the 
resident  and  employee  populations 
within  the  fence  line  of  the  bcility.  EPA 
agrees  that  the  education  effort  should 
be  directed  toward  those  individuals 
who  frequent  the  federally  owned  land 
(i.e.,  residents  and  individuals  who 
come  there  to  work  and  use  the  MS4 
facilities). 

EPA  also  received  a  number  of 
comments  from  municipalities  stating 
that  education  would  be  more  thorough 
and  cost  effective  if  accompUshed  by 
EPA  on  the  national  level.  EPA  believes 
that  a  collaborative  State  and  local 
approach,  in  conjunction  with 
significant  EPA  technical  support,  will 
best  meet  the  goal  of  targeting,  and 
reaching,  specific  local  audiences.  EPA 
teclmical  support  will  include  a  tool 
box  which  will  contain  fact  sheets, 
guidance  documents,  an  information 
clearinghouse,  and  training  and 
outreach  efforts. 

Finally,  EPA  received  comments 
expressing  concern  that  the  public 
education  program  simply  encourages 
the  distribution  of  printed  material.  EPA 
is  sensitive  to  this  concern.  Upon 
evaluation,  the  Agency  made  changes  to 
the  proposal's  language  for  today's  rule. 
The  laiiguage  has  been  changed  to 
reflect  EPA's  belief  that  a  successful 


program  is  one  that  includes  a  variety  of 
strategies  locally  designed  to  reach 
specific  audiences. 

Ji  Public  Involvement/Participation. 
Public  involvement  is  an  integral  part  of 
the  small  MS4  storm  water  program. 
Accordingly,  today's  final  rule  requires 
that  the  municipal  storm  water 
management  program  must  comply  with 
applicable  State  and  local  public  notice 
requirements.  Section  122.34(b)(2) 
recommends  a  public  participation 
process  with  efforts  to  reach  out  and 
engage  all  economic  and  ethiuc  groups. 
EPA  believes  there  are  two  important 
reasons  why  the  public  should  be 
allowed  and  encouraged  to  provide 
valuable  input  and  assistance  to  the 
MS4's  program. 

First,  early  and  frequent  public 
involvement  can  shorten 
implementation  schedules  and  broaden 
public  support  for  a  program. 
Opportunities  for  members  of  the  public 
to  participate  in  program  development 
and  implementation  could  include 
serving  as  citizen  representatives  on  a 
local  storm  water  management  panel . 
attending  public  hearings,  working  as 
citizen  volunteers  to  educate  other 
individuals  about  the  program,  assisting 
in  program  coordination  with  other  pre- 
existing programs,  or  participating  in 
volunteer  monitoring  efforts.  Moreover, 
members  of  the  public  may  be  less 
likely  to  raise  legal  challenges  to  a 
MS4'5  storm  water  program  if  they  have 
been  involved  in  the  decision  making 
process  and  program  development  and, 
therefore,  internalize  personal 
responsibility  for  the  program 
themselves. 

Second,  public  participation  is  likely 
to  ensure  a  more  successful  storm  water 
program  by  providing  valuable  expertise 
and  a  conduit  to  other  programs  and 
governments.  This  is  particularl;t 
important  if  the  MS4's  storm  water 
program  is  to  be  implemented  on  a 
watershed  basis.  Interested  stakeholders 
may  offer  to  volimteer  in  the 
implementation  of  all  aspects  of  the 
program,  thus  conserving  limited 
municipal  resources. 

EPA  recognizes  that  there  are  a 
number  of  challenges  associated  with 
public  involvement  One  challenge  is  in 
engaging  people  in  the  public  meeting 
and  program  design  process.  Another 
challenge  is  addressing  conflicting 
viewpoints.  Nevertheless.  EPA  strongly 
believes  that  these  challenges  can  be 
addressed  by  use  of  an  aggressive  and 
inclusive  program.  Section  O.K. 
provides  further  discussion  on  public 
involvement. 

A  number  of  municipahties  sought 
clarification  from  EPA  concerning  what 
the  public  participation  program  must 
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actually  include.  In  response,  the  actual 
requirements  are  minimaJ.  but  the 
.Agency's  recommendations  are  more 
comprehensive.  The  public 
participation  program  must  only  comply 
with  applicable  State  and  local  public 
notice  requirements.  The  remainder  of 
the  preamble,  as  well  as  the  Explanatory 
Note  accompanying  the  regulatory  text, 
provide  guidance  to  the  MS4s 
concerning  what  elements  a  successhil 
and  inclusive  program  should  include. 
EPA  will  provide  technical  support  as 
part  of  the  tool  box  (i.e.,  providing 
model  public  involvement  programs, 
conducting  public  workshops,  etc.)  to 
assist  MS4  operators  meet  the  intent  of 
this  measure. 

Finally,  the  Agency  encourages  MS4s 
to  seek  public  participation  prior  to 
submitting  an  NOl.  For  example,  public 
participation  at  this  stage  will  allow  the 
MS4  to  involve  the  public  in  developing 
the  BMPs  and  measurable  goals  for  their 
NOI. 

Hi  Olicit  Discharge  Detection  and 
Elimination.  Discharges  from  small 
MS4s  often  include  wastes  and 
wastewater  from  non-storm  water 
"illicit "  discharges.  Illicit  discharge  is 
defined  at  40  CFR  122.26(b)(2)  as  any 
discharge  to  a  municipal  separate  storm 
sewer  that  is  not  composed  entirely  of 
storm  water,  except  discbarges  pursuant 
to  an  NPDES  permit  and  discharges 
resulting  hom  fire  fighting  activities.  As 
detailed  below,  other  sources  of  non- 
storm  water,  that  would  otherwise  be 
considered  illicit  discharges,  do  not 
need  to  be  addressed  unless  the  operator 
of  the  M54  identifies  one  or  more  of 
them  as  a  significant  source  of 
pollutants  into  the  system.  EPA's 
Nationwide  Urban  Runoff  Program 
(NURP)  indicated  that  many  storm 
water  outfalls  still  discharge  during 
substantial  dry  periods.  Pollutant  levels 
in  these  dry  weather  flows  were  shown 
to  be  high  enough  to  significantly 
degrade  receiving  water  quality.  Results 
from  a  1987  study  conducted  in 
Sacramento,  California,  revealed  that 
slightly  less  than  one-half  of  the  water 
discharged  from  a  municipal  separate 
storm  sewer  system  was  not  directly 
attributable  to  precipitation  runoff  (U.S. 
Environmental  Protection  Agency, 
Office  of  Research  and  Development. 
1993  fnvsstigatjon  of  bxappmpriate 
Pollutant  Entries  Into  Storm  Drainage 
Systems — A  User's  Guide.  Washington, 
DC  EPA  60O/R-92/238.)  A  significant 
portion  of  these  dry  weather  flows 
results  from  illicit  and/or  inappropriate 
discharges  and  connections  to  the 
municipal  separate  storm  sewer  system. 
Illicit  discharges  enter  the  system 
through  either  direct  connections  (e.g., 
wastewater  piping  either  mistakenly  or 


deliberately  connected  to  the  storm 
drains)  or  indirect  connections  [e.g., 
infiltration  into  the  storm  drain  system 
or  spills  collected  by  drain  inlets). 

Under  the  existing  NPDES  program 
for  storm  water,  permit  applications  for 
large  and  mediiun  MS4s  are  to  include 
a  program  description  for  effective 
prohibition  against  non-storm  water 
discharges  into  their  storm  sewers  (see 
40  CFR  122.26  (d)(l)(v){B)  and 
(d)(l)(iv)(B)).  Further,  EPA  believes  that 
in  implementing  muinicipal  storm  water 
management  plans  under  these  permits, 
large  and  medium  MS4  operators 
generally  found  their  illicit  discharge 
detection  and  elimination  programs  to 
be  cost-effective.  Properly  implemented 
programs  also  significantly  improved 
water  quality. 

In  today's  rule,  any  NPDES  permit 
issued  to  an  operator  of  a  regulated 
small  MS4  must,  at  a  minimum,  require 
the  operator  to  develop,  implement  and 
enforce  an  illicit  discharge  detection 
and  eliminatian  program  Inclusion  of 
this  measure  for  regulated  small  MS4s  is 
coiuistent  with  the  "effective 
prohibition  "  requirement  for  large  and 
medium  MS4s.  Under  today's  rule,  the 
NPDES  permit  will  require  the  operator 
of  a  regulated  small  MS4  to:  (1)  Develop 
(if  not  already  completed)  a  storm  sewer 
system  map  showing  the  location  of  all 
outfalls,  and  names  and  location  of  all 
waters  of  the  United  States  that  receive 
discharges  from  those  outfalls;  (2)  to  the 
extent  allowable  under  State,  Tribal,  or 
local  law,  effectively  prohibit  through 
ordinance,  or  other  regulatory 
mechanism,  illicit  discharges  into  the 
separate  storm  sewer  system  and 
implement  appropriate  enforcement 
procedures  and  actions  as  needed;  (3) 
develop  and  implement  a  plan  to  delect 
and  address  illicit  discharges,  including 
illegal  dumping,  to  the  system:  and  (4) 
inform  public  employees,  businesses, 
and  the  general  pubbc  of  hazards 
associated  with  illegal  discharges  and 
improper  disposal  of  waste 

'The  illicit  discharge  and  elimination 
program  need  only  address  the 
following  categories  of  non-storm  water 
discharges  if  the  operator  of  the  small 
MS4  identifies  them  as  significant 
contributors  of  pollutants  to  its  small 
MS4:  water  line  flushing,  landscape 
irrigation,  diverted  stream  flows,  rising 
ground  waters,  uncontaminated  ground 
water  infiltration  (as  defined  at  40  CFR 
35.2005(20)),  uncontaminated  pumped 
ground  water,  discharges  from  potable 
water  sources,  foundation  drains,  air 
conditioning  condensation,  irrigation 
water,  springs,  water  from  crawl  space 
pumps,  footing  drains,  lawn  watering, 
individual  residential  car  washing, 
flows  from  riparian  habitats  and 


wetlands,  dechlorinated  swimming  pool 
discharges,  and  street  wash  water 
(discharges  or  flows  from  fire  fighting 
activities  are  excluded  from  the 
definition  of  illicit  discharge  and  only 
need  to  be  addressed  where  they  are 
identified  as  significant  sources  of 
pollutants  to  waters  of  the  United 
States).  If  the  operator  of  the  MS4 
identifies  one  or  more  of  these 
categories  of  sources  to  be  a  significant 
contributor  of  pollutants  to  the  system, 
it  could  require  specific  controls  for  that 
category  of  discharge  or  prohibit  the 
discharges  completely. 

Several  comments  were  received  on 
the  mapping  requirements  of  the 
proposal.  Most  comments  said  that  more 
flexibility  should  be  given  to  the  MS4s 
to  determine  their  mapping  needs,  and 
that  resources  could  be  better  spent  in 
addressing  problems  once  the  iUicit 
discharges  are  detected.  EPA  reviewed 
the  mapping  requirements  in  the 
proposed  rule  and  agrees  that  some  of 
the  information  is  not  necessary  in  order 
to  begin  an  illicit  discharge  detection 
and  elimination  program.  Today's  rule 
requires  a  map  or  set  of  maps  that  show 
the  locations  of  all  outfalls  and  names 
and  locations  of  receiving  waters. 
Knowing  the  locations  of  outfalls  and 
receiving  waters  are  necessary  to  be  able 
to  conduct  dry  weather  field  screening 
for  non-storm  water  flows  and  to 
respond  to  illicit  discharge  reports  from 
the  public.  EPA  recommends  that  the 
operator  colled  any  existing 
information  on  outfall  locations  (e.g., 
review  city  records,  drainage  maps, 
storm  drain  maps),  and  then  conduct 
field  surveys  to  verify  the  locations.  It 
will  probably  be  necessary  to  "walk" 
[i.e.  wade  small  receiving  waters  or  use 
a  boat  for  larger  receiving  waters)  the 
streambanks  and  shorelines,  and  it  may 
take  more  than  one  trip  to  locate  all 
outfalls.  A  coding  system  should  be 
used  to  mark  and  identify  each  outfall. 
MS4  operators  have  the  flexibility  to 
determine  the  type  (e.g.  topographic, 
CIS,  hand  or  computer  drafted)  aiui  size 
of  maps  which  best  meet  their  needs. 
The  map  s^e  should  be  such  that  the 
outfalls  can  be  accurately  located.  Once 
an  illicit  discbarge  is  detected  at  an 
outfall,  it  may  be  necessary  to  map  that 
portion  of  the  storm  sewer  system 
leading  to  the  outfall  in  order  to  locate 
the  source  of  the  discharge. 

Several  comments  requested 
clarification  of  the  requirement  to 
develop  and  implement  a  plan  to  detect 
and  eliminate  ilUcit  discharges.  EPA 
recommends  that  plaiu  include 
procedures  for  the  following:  locating 
priority  areas:  tracing  the  source  of  an 
illicit  discharge;  removing  the  source  of 
the  discharge;  and  program  evaluation 


and  assessment.  EPA  recommends  that 
MS4  operators  identify  priority  areas 
[i.e.,  problems  areas)  for  more  detailed 
screening  of  their  system  based  on 
higher  likelihood  of  illicit  connections 
[e.g.,  areas  with  older  sanitary  sewer 
lines),  or  by  conducting  ambient 
sampling  to  locate  impacted  reaches. 
Once  priority  areas  are  identified.  EPA 
recommends  visually  screening  outfalls 
during  dry  weather  and  conducting  field 
tests,  where  flow  is  occurring,  of 
selected  chemical  parameters  as 
indicators  of  the  discharge  source. 
EPA's  manual  for  investigation  of 
inappropriate  pollutant  entries  into  the 
storm  drainage  system  (EPA.  1993) 
suggests  the  following  parameter  list: 
specific  conductivity,  fluoride  and/or 
hardness  concentration,  ammonia  and/ 
or  potassium  concentration,  surfactant 
and/or  fluorescence  concentration, 
chlorine  concentration,  pH  and  other 
chemicals  indicative  of  industrial 
sources.  The  manual  explains  why  each 
parameter  is  a  good  indicator  and  how 
the  information  can  be  used  to 
determine  the  type  of  source  flow.  The 
Agency  is  not  recommending  that 
fluoride  and  chlorine,  generally  used  to 
locate  potable  water  discharges,  be 
addressed  under  this  program,  therefore 
a  short  list  of  parameters  may  include 
conductivity,  ammonia,  surfactant  and 
pH.  Some  MS4s  have  found  it  useful  to 
measure  for  fecal  coliform  or  E.  coli  in 
their  testing  program.  Observations  of 
physical  characteristics  of  the  discharge 
are  also  helpful  such  as  flow  rate, 
tem[>erature,  odor,  color,  turbidity, 
floatable  matter,  deposits  and  stains, 
and  vegetation 

The  implementation  plan  should  also 
include  procedures  for  tracing  the 
source  of  an  illicit  discharge.  Once  an 
illicit  discbarge  is  detected  and  field 
tests  provide  source  characteristics,  the 
next  step  is  to  determine  the  actual 
location  of  the  source.  Techniques  for 
tracing  the  discharge  to  its  place  of 
origin  may  include:  following  the  flow 
up  the  storm  drainage  system  via 
observations  and/or  chemical  testing  in 
manholes  or  in  open  channels: 
televising  storm  sewers;  using  infrared 
and  thermal  photography:  conducting 
smoke  or  dye  tests. 

The  implementation  plan  should  also 
include  procedures  for  removing  the 
soiu^e  of  the  illicit  discharge.  The  first 
step  may  be  to  notify  the  property 
owner  and  specify  a  length  of  time  for 
eliminating  the  discharge.  Additional 
notifications  and  escalating  legal  actions 
should  also  be  described  in  this  part  of 
the  plan. 

Fmaily.  the  implementation  plan 
should  include  procedures  for  program 
evaluation  and  assessment.  Procedures 


could  include  documentation  of  actions 
taken  to  locate  and  eliminate  illicit 
discharges  such  as:  number  of  outhlls 
screened,  complaints  received  and 
corrected,  feet  of  storm  sewers  televised, 
numbers  of  dischai^es  and  quantities  of 
flow  eliminated,  ntmiber  of  dye  or 
smoke  tests  conducted.  Appropriate 
records  of  such  actions  should  be  kept 
and  should  be  submitted  as  part  of  the 
annual  reports  for  the  first  permit  term, 
as  specified  by  the  permitting  authority 
(reports  only  need  to  be  submitted  in 
years  2  and  4  in  later  permits).  For  more 
on  reporting  requirements,  see 
§122.34(g,. 

EPA  received  comments  regarding  an 
MS4's  legal  authority  beyond  its 
jurisdictional  boundaries  to  inspect  or 
take  enforcement  against  illicit 
discharges.  EPA  recognizes  that  illicit 
flows  may  originate  in  one  jurisdiction 
and  cross  into  one  or  more  jurisdictions 
before  being  discharged  at  an  outfiall.  In 
such  instances.  EPA  expects  the  MS4 
that  detects  the  illicit  flow  to  trace  it  to 
the  point  where  it  leaves  their 
jurisdiction  and  notify  the  adjoining 
MS4  of  the  flow,  and  any  other  physical 
or  chemical  information.  The  adjoining 
MS4  should  then  trace  it  to  the  source 
or  to  the  location  where  it  enters  their 
jurisdiction.  The  process  of  notifying 
the  adjoining  MS4  should  continue 
until  the  source  is  located  and 
eliminated,  in  addition,  because  any 
non-storm  water  discharge  to  waters  of 
the  U.S.  through  an  MS4  is  subject  to 
the  prohibition  against  unpermitted 
distiarges  pursuant  to  CWA  section  301 
(a),  remedies  are  available  under  the 
federal  enforcement  provisions  of  CWA 
sections  309  and  505. 

EPA  requested  and  received 
comments  regarding  the  prohibition  and 
enforcement  provision  for  this 
miiumum  measure.  Commenters 
specifically  questioned  the  proposal  that 
the  operator  only  has  to  implement  the 
appropriate  prohibition  and 
enforcement  procedures  "to  the  extent 
allowable  under  State  or  Tribal  law." 
They  raised  concerns  that  by  qualifying 
prohibition  and  enforcement  procedures 
in  this  maimer,  the  operator  could 
altogether  ignore  this  minimum  measure 
where  affirmative  legal  authority  did  not 
exist.  Comments  suggested  that  EPA 
require  Slates  to  grant  authority  to  those 
mimicipalities  where  it  did  not  exist. 
Other  comments,  however,  stated  that 
municipalities  caimot  exercise  legal 
authority  not  granted  to  them  under 
State  law,  which  varies  considerably 
from  one  Stale  to  another.  EPA  has  no 
intention  of  directing  State  legislatures 
on  how  to  allocate  authority  and 
responsibility  imder  State  law.  As  noted 
above,  there  is  at  least  one  remedy  (the 


federal  CWA)  to  control  non-storm 
water  discharges  through  MS45.  U  State 
law  prevents  poUtical  subdivisions  from 
controlling  discharges  through  storm 
sewers.  EPA  anticipates  common  sense 
will  prevail  to  provide  those  MS4 
operators  with  the  ability  to  meet  the 
requirements  applicable  for  their 
discharges 

One  comment  reinforced  the 
importance  of  public  information  and 
education  to  the  success  of  this 
measure.  EPA  agrees  and  suggests  that 
MS4  operators  consider  a  variety  of 
ways  to  inform  and  educate  the  public 
which  could  include  storm  drain 
stenciling;  a  program  to  promote, 
publicize,  and  facilitate  public  reporting 
of  illicit  coimections  or  discharges:  and 
distribution  of  visual  and/or  printed 
outreach  materials.  Recycling  and  other 
pubbc  outreach  programs  could  be 
developed  to  address  potential  sources 
of  illicit  discbarges,  including  used 
motor  oil,  antifreeze,  pesticides, 
herbicides,  and  fertilizers. 

EPA  received  comments  that  State 
DOT'S  lack  authority  to  implement  this 
measure.  EPA  believes  that  most  OOTs 
can  implement  most  parts  of  this 
measure.  If  a  DOT  does  not  have  the 
necessary  legal  authority  to  implement 
any  part  of  this  measure.  EPA 
encourages  them  to  coordinate  their 
storm  water  management  efforts  with 
the  surrounding  MS4s  and  other  Stale 
agencies.  Many  DOTs  that  are  regulated 
imder  Phase  I  of  this  program  are  co- 
permittees  with  the  local  regulated  MS4 
Under  today's  nde.  DOTs  can  use  any 
of  the  options  of  $  122.35  to  share  their 
storm  water  management 
responsibilities. 

EPA  received  comments  requesting 
clarification  of  various  terms  such  as 
"outfall"  and  "illicit  discharge."  One 
conunent  asked  EPA  to  reinforce  the 
point  that  a  "ditch"  could  be  considered 
an  outfall.  The  term  "outfall  "  is  defined 
at  40  CFR  122.26(b)(9)  as  "a  point 
source  at  the  point  where  a  mtmidpal 
separate  storm  sewer  discharges  to 
waters  of  the  United  States  *   *  *".  The 
term  municipal  separate  storm  sewer  is 
defined  at  40  CFR  §  122.26(b)(8)  as  "'a 
conveyance  or  system  of  conveyances 
(including  roads  with  drainage  systems, 
mtmidpal  streets,  catch  basins,  curbs, 
gutters,  ditches,  man-made  channels,  or 
storm  drains)  *   •   *".  Following  the 
logic  of  these  definitions,  a  "ditch"  may 
be  part  of  the  municipal  separate  storm 
sewer,  and  at  the  point  where  the  ditch 
discharges  to  waters  of  the  United 
States,  it  would  be  an  outfall.  As  with 
any  determination  about  jurisdictional 
provisions  of  the  CWA,  however,  final 
decisions  require  case  specific 
evaluations  of  fact. 
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One  cominenter  specifically  requested 
clarification  on  the  relationship  between 
tlie  terra  "illicit  discharge"  and  non- 
storai  water  discharges  from  fire 
fighting.  The  comment  suggested  that  it 
would  be  impractical  to  attempt  to 
determine  whether  the  (low  from  a 
specific  fire  (i.e..  during  a  fire)  is  a 
significant  source  of  pollution.  EPA 
intends  that  MS4s  will  address  all 
allowable  non-storm  water  flows 
categorically  rather  than  individually.  If 
an  MS4  is  concerned  that  flows  from 
frre  fighting  are,  as  a  category, 
contributing  substantial  amounts  of 
pollutants  to  their  system,  they  could 
develop  a  program  to  address  those 
flows  prospectively.  The  program  may 
include  an  analysi.'i  of  the  flow  from 
several  sources,  steps  to  minimize  the 
pollutant  contribution,  and  a  plan  to 
work  with  the  sources  of  the  discharge 
to  minimize  any  adverse  impact  on 
water  quality.  During  the  development 
of  such  a  program,  the  MS4  may 
determine  that  only  certain  types  of 
flows  within  a  particular  category  are  a 
concern,  for  example,  fire  fighting  flows 
at  industrial  sites  where  large  quantities 
of  chemicals  are  present.  In  this 
example,  a  review  of  existing 
procedures  with  the  fire  department 
and/or  hazardous  materials  team  may 
reveal  weaknesses  or  strengths 
previously  unknown  to  the  MS4 
operator. 

EPA  received  comments  requesting 
modifications  to  the  rule  to  include  on- 
site  sewage  disposal  systems  (i.e.,  septic 
systems)  in  the  scope  of  the  illicit 
discharge  program.  On-site  sewage 
disposal  systems  that  flow  into  storm 
drainage  systems  are  within  the 
definition  of  illicit  discharge  as  defined 
by  the  regulations.  Where  they  are 
found  to  oe  the  source  of  an  illicit 
discharge,  they  need  to  be  eliminated 
similar  to  any  other  illicit  discharge 
source.  Today's  rule  was  not  modified 
to  include  discharges  from  on-site 
sewage  disposal  systems  speci5cally 
because  those  sources  are  already 
within  the  scope  of  the  existing 
definition  of  illicit  discharge. 

IV.  Constn2ction  Site  Storm  Water 
Runoff  Control.  Over  a  short  period  of 
tune,  storm  water  runoff  from 
construction  site  activity  can  contribute 
more  pollutants,  including  sediment,  to 
a  receiving  stream  than  had  been 
deposited  over  several  decades  (see 
section  I.B.3).  Storm  water  runoff  from 
construction  sites  can  include 
pollutants  other  than  sediment,  such  as 
phosphorus  and  nitrogen,  pesticides, 
petroleiun  derivatives,  construction 
chemicals,  and  solid  wastes  that  may 
become  mobilized  when  land  surfaces 
are  disturbed.  Generally,  properly 


implemented  and  enforced  construction 
site  ordinances  effectively  reduce  these 
pollutants.  In  many  areas,  however,  the 
effectiveness  of  ordinances  in  reducing 
pollutants  is  limited  due  to  inadequate 
enforcement  or  incomplete  compliance 
with  such  local  ordinances  by 
construction  site  operators  (Paterson, 
R.G.  1994.  'Construction  Practices:  The 
Good,  the  Bad,  and  the  Ugly" 
Watershed  Protection  Techniques  1(2)}. 

Today's  rule  requires  operators  of 
regulated  small  MS4s  to  develop, 
implement,  and  enforce  a  pollutant 
control  program  to  reduce  pollutants  in 
any  storm  water  runoff  from 
construction  activities  that  result  in 
land  disturbance  of  1  or  more  acres  (see 
§  122.34(b)(4)).  Construction  activity  on 
sites  disturbing  less  than  one  acre  must 
be  included  in  the  program  if  the 
construction  activity  is  part  of  a  larger 
common  plan  of  development  or  sale 
that  would  disturb  one  acre  or  more. 

The  construction  runoff  control 
program  of  the  regulated  small  MS4 
must  include  an  ordinance  or  other 
regidatory  mechanism  to  require  erosion 
and  sediment  controls  to  the  extent 
practicable  and  allowable  under  State. 
Tribal  or  local  law.  The  program  also 
must  include  sanctions  to  ensure 
compliance  (for  example,  non-monetary 
penalties,  fines,  bonding  requirements, 
and/or  permit  denials  for  non- 
compliance). The  program  must  also 
include,  at  a  minimum:  requirements  for 
construction  site  operators  to  implement 
appropriate  erosion  and  sediment 
control  BMPS,  such  as  silt  fences, 
temporary  detention  ponds  and 
diversions;  procedures  for  site  plan 
review  by  the  small  MS4  which 
incorporate  consideration  of  potential 
water  quality  impacts:  requirements  to 
control  other  waste  such  as  discarded 
building  materials,  concrete  truck 
washout,  chemicals,  litter,  and  sanitary 
waste  at  the  construction  site  that  may 
adversely  impact  water  quality: 
procedures  for  receipt  and  consideration 
of  information  submitted  by  the  public 
to  the  MS4;  and  procedures  for  site 
inspection  and  enforcement  of  control 
measures  by  the  small  MS4. 

Today's  rule  provides  flexibility  for 
regulated  small  MS45  by  allowing  them 
to  exclude  from  their  construction 
pollutant  control  program  runoff  from 
those  construction  sites  for  which  the 
NPDES  permitting  authority  has  waived 
NPDES  storm  water  small  construction 
permit  requirements.  For  example,  if  the 
NPDES  permitting  authority  waives 
permit  coverage  for  storm  water 
discharges  from  construction  sites  less 
than  5  acres  in  areas  where  the  rainfall 
srosivity  factor  is  less  than  5,  then  the 
regulated  small  MS4  does  not  have  to 


include  these  sites  in  its  storm  water 
management  program.  Even  if 
requirements  for  a  discharge  fr^m  a 
given  construction  site  are  waived  by 
the  NPDES  permitting  authority, 
however,  the  regulated  small  MS4  may 
still  chose  to  control  those  discharges 
under  the  MS4's  construction  pollutant 
control  program,  particularly  where 
such  discharges  may  cause  siltation 
problems  in  storm  sewers.  See  Section 
n.l.l.b  for  more  information  on 
construction  waivers  by  the  permitting 
authority. 

Some  commenters  suggested  that  the 
proposed  construction  minimum 
measure  requirements  went  beyond  the 
permit  application  requirements 
concerning  construction  for  medium 
and  large  MS4s.  In  response,  EPA  has 
made  changes  to  the  proposed  measure 
so  that  it  more  closely  resembles  the 
MS4  permit  application  requirements  in 
existing  regulatiotis.  For  example,  as 
described  below,  the  Agency  revised  the 
proposed  requirements  for  "pre- 
construction  review  of  site  management 
plans"  to  require  "procedures  for  site 
plan  review. " 

One  commenter  expressed  concerns 
that  addressing  runoff  from  construction 
sites  within  urbanized  areas  (through 
the  small  MS4  program)  differently  from 
construction  sites  outside  urbanized 
areas  (which  will  not  be  covered  by  the 
small  MS4  program)  will  encourage 
urban  sprawl.  "Today's  rule,  together 
with  the  existing  requirements,  requires 
all  construction  greater  than  or  equal  to 
1  acre,  unless  waived,  to  be  covered  by 
an  NPDES  permit  whether  it  is  located 
inside  or  outside  of  an  urbanized  area 
(see  §  122.26(h)(13)).  Today's  rule  does 
not  require  simall  MS4s  to  control  runoff 
from  construction  sites  more  stringently 
or  prescriptively  than  is  required  for 
construction  site  runoff  outside 
urbanized  areas.  Therefore,  today's  rule 
imposes  no  substantively  different 
onsite  controls  on  runoff  of  storm  water 
from  construction  sites  in  urbanized 
areas  than  from  construction  sites 
outside  of  urbanized  areas. 

One  commenter  recommended  that 
the  small  MS4  con-struction  site  storm 
water  runoff  control  program  address  all 
storm  water  runoff  from  construction 
sites,  not  just  the  runoff  into  the  MS4. 
The  commenter  also  believed  that  MS4s 
should  provide  clear,  objective 
standards  for  all  construction  sites.  EPA 
agrees.  Because  today's  nile  only 
regulates  discharges  fr^m  the  MS4,  the 
construction  pollutant  contrel  measure 
only  requires  small  MS4  operators  to 
control  nuoff  into  its  system.  As  a 
practical  matter,  however,  EPA 
anticipates  that  MS4  operators  will  find 
that  regulation  of  all  construction  site 


runoff,  whether  they  runoff  into  the 
MS4  or  not.  will  prove  to  be  the  most 
simple  and  efficient  program.  The 
Agency  may  provide  more  specific 
criteria  for  construction  site  BMPs  in  the 
forthcoming  rule  being  developed  under 
CWA  section  402(m).  See  section  II.D.l 
of  today's  rule. 

One  commenter  stated  that  there  is  no 
need  for  penalties  at  the  local  level  by 
the  small  MS4  because  the  CWA  already 
imposes  sufficient  penalties  to  ensure 
compliance.  EPA  disagrees  and  believes 
that  enforcement  and  compliance  at  the 
local  level  is  both  necessary  and 
preferable.  Examples  of  sanctions,  some 
not  available  under  the  CWA,  include 
non-monetary  penalties,  monetary  fines, 
bonding  requirements,  and  denial  of 
future  or  other  local  permits. 

One  commenter  recommended  that 
EPA  should  not  include  the  requirement 
to  control  pollutants  other  than 
sediment  from  construction  sites  in  this 
measure.  EPA  disagrees  with  this 
comment  The  requirement  is  to  control 
waste  that  "may  cause  adverse  impacts 
on  water  quahty."  Such  wastes  may 
include  discarded  building  materials, 
concrete  truck  washout,  chemicals, 
pesticides,  herbicides,  litter,  and 
sanitary  waste.  These  wastes,  when 
exposed  to  and  mobilized  by  storm 
water,  can  contribute  to  water  quality 
imMirment. 

'The  proposed  rule  required 

rrocedures  for  pre-construction  review- 
site  management  plans  "  EPA 
requested  comment  on  expanding  this 
provision  to  require  both  review  and 
approval  of  construction  site  storm 
water  plans.  Many  commenters 
expressed  the  concern  that  renew  and 
approval  of  site  plans  is  not  only  costly 
and  time  intensive,  but  may 
unnecessarily  delay  construction 
projects  and  unduly  burden  staff  who 
administer  the  local  program.  In 
addition,  some  commenters  expressed 
confusion  whether  EPA  proposed  pre- 
construction  review  for  all  site 
management  plans  or  only  higher 
priority  sites.  To  address  these 
comments,  and  be  consistent  with  the 
permit  application  requirements  for 
larger  MS4s.  EPA  changed  "procediu^s 
for  pre-construction  review  of  site 
management  plans"  to  "procedures  for 
site  plan  review."  Today's  rule  requires 
the  small  MS4  to  develop  procediues  for 
site  plan  review  so  as  to  incorporate 
consideration  of  adverse  potential  water 
quality  impacts.  Procedures  should 
include  review  of  site  erosion  and 
sediment  control  plans,  preferably 
before  construction  activity  begins  on  a 
site.  The  objective  is  for  the  small  MS4 
operator  and  the  construction  site 
operator  to  address  storm  water  runoff 


from  construction  activity  early  in  the 
project  design  process  so  that  potential 
consequences  to  the  aquatic 
environment  can  be  assessed  and 
adverse  water  quality  impacts  can  be 
minimized  or  eliminated. 

One  commenter  requested  that  EPA 
delete  the  requirement  for  "procedures 
for  receipt  and  consideration  of 
information  submitted  by  the  public" 
because  it  went  bej'ond  existing  storm 
water  requirements.  Another  commenter 
stated  that  estabUshing  a  separate 
process  to  respond  to  public  inquiries 
on  a  project  is  a  burden  to  small 
conununities,  especially  if  the  project 
has  gone  through  an  environmental 
review.  One  commenter  requested 
clarification  of  this  provision.  EPA  has 
retained  this  requirement  in  today's 
final  rule  to  require  some  formality  in 
the  process  for  addressing  public 
inquiries  regarding  storm  water  runoff 
from  construction  activities.  EPA  does 
not  intend  that  small  MS4s  develop  a 
separate,  burdensome  process  to 
respond  to  every  public  inquiry.  A  small 
MS4  could,  for  example,  simply  log 
public  complaints  on  existing  storm 
water  nmoff  problems  &x)m 
construction  sites  and  pass  that 
information  on  to  local  inspectors.  The 
inspectors  coidd  then  investigate 
complaints  based  on  the  severity  of  the 
violation  and/ or  priority  area. 

One  conunenter  believed  that  the 
proposed  requirement  of  "regular 
inspections  during  construction"  would 
require  every  construction  project  to  be 
inspected  more  than  once  by  the  small 
MS4  during  the  term  of  a  construction 
(Sroject.  EPA  has  deleted  the  reference  to 
"regular  inspections."  Instead,  the  small 
MS4  will  be  required  to  "develop 
procediu^s  for  site  inspection  and 
enforcement  of  control  measures." 
Procedures  could  include  steps  to 
identify  priority'  sites  for  inspection  and 
enforcement  based  on  the  nature  and 
extent  of  the  construction  activity, 
topography,  and  the  characteristics  of 
soils  and  receiving  water  quality. 

In  order  to  avoid  duplication  of  smalt 
MS4  construction  requirements  with 
NPDES  construction  permit 
requirements,  today's  rule  adds 
S  122.44(s)  to  recognize  that  the  NPDES 
permitting  authority  can  incorporate 
qua]if\ing  State.  Tribal,  or  local  erosion 
and  sediment  control  requirements  in 
NPDES  permits  for  construction  site 
discharges.  For  example,  a  construction 
site  operator  who  complies  vrith  MS4 
construction  pollutant  control  programs 
that  are  referenced  in  the  NPDES 
construction  permit  would  satisfy  the 
requirements  of  the  NPDES  permit.  See 
section  U.l.l.d  for  more  information  on 
incorporating  quali^-ing  programs  by 


reference  into  NPDES  construction 
permits.  This  provision  has  no  impact 
on,  or  direct  relation  to,  the  small  MS4 
operator's  responsibilities  under  the 
construction  site  storm  water  runoff 
control  minimum  measure.  Conversely, 
under  S  122.3S(h),  the  permitting 
authority  may  recognize  in  the  MS4's 
permit  that  another  governmental  entity*, 
or  the  permitting  authority  itself,  is 
responsible  for  implementing  one  or 
more  of  the  minimtnn  measures 
(including  construction  site  storm  water 
runoff  control),  and  not  include  this 
measure  in  the  small  MS4's  permit.  In 
this  case,  the  other  govermnental 
entity's  program  must  satisf)'  all  of  the 
requirements  of  the  omitted  measure 
V.  Post-Construction  Storm  Water 
Management  in  New  Development  and 
Redevelopment  The  NURP  study  and 
more  recent  investigations  indicate  that 
prior  planning  and  designing  for  the 
minimization  of  pollutants  in  storm 
water  discharges  is  the  most  cost- 
effective  approach  to  storm  water 
quality  management.  Reduiung 
pollutant  concentrations  in  storm  water 
after  the  discharge  enters  a  storm  sewer 
system  is  often  more  expensive  and  less 
efficient  than  preventing  or  reducing 
pollutants  at  the  source.  Increased 
human  activity  associated  with 
development  often  restdts  in  increased 
pollutant  loading  from  storm  water 
discbarges.  If  potential  adverse  water 
quality  impacts  are  considered  from  the 
beginning  stages  of  a  project,  new 
development  and  redevelopment 
provides  more  opportunities  for  water 
quality  protection.  For  example, 
minimization  of  impervious  areas, 
maintenance  or  restoration  of  natural 
infiltration,  wetland  protection,  use  of 
vegetated  drainage  ways,  and  use  of 
riparian  buffers  have  been  shovra  to 
reduce  pollutant  loadings  in  storm 
water  runoff  from  developed  areas.  EPA 
encourages  operators  of  regulated  small 
MS4s  to  identify  specific  problem  areas 
within  their  jurisdictions  and  initiate 
iimovative  solutions  and  designs  to 
focus  attention  on  those  areas  through 
local  plaiming. 

In  today's  rule  at  S122.34{b)|5), 
NPDES  permits  issued  to  an  operator  of 
a  regulated  small  MS4  will  require  the 
operator  to  develop,  implement,  and 
enforce  a  program  to  address  storm 
water  runoff  from  new  development  and 
redevelopment  projects  that  result  in 
land  disturbance  of  greater  than  or  equal 
to  one  acre,  including  projects  less  than 
one  acre  that  are  part  of  a  larger 
common  plan  of  development  or  sale, 
that  discharge  into  the  MS4. 
Specifically,  the  NPDES  permit  will 
require  the  operator  of  a  regidated  small 
MS4  to:  (1)  Develop  and  implement 
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strategies  which  include  a  combination 
of  structural  and/or  non-stnictiiral  best 
management  practices  (BMPs) 
appropriate  for  the  community:  (2)  use 
an  ordinance,  or  other  regulatory 
mechanism  to  address  post-construction 
runoff  from  new  development  and 
redevelopment  projects  to  the  extent 
allowable  under  State.  Tribal  or  local 
law;  (3)  ensure  adequate  long-term 
operation  and  maintenance  of  BMPs; 
and  (4J  ensure  that  controls  are  in  place 
that  would  minimize  water  quality 
impacts.  EPA  intends  the  term 
"redevelopment"  to  refer  to  alterations 
of  a  property  that  change  the  "footprint" 
of  a  site  or  building  in  such  a  way  that 
results  in  the  disturbance  of  equal  to  or 
greater  than  1  acre  of  land.  The  term  is 
not  intended  to  include  such  activities 
as  exterior  remodeling,  which  would 
not  be  expected  to  cause  adverse  storm 
water  quality  impacts  and  offer  no  new 
opportunity  for  storm  water  controls. 

EPA  received  comments  requesting 
guidance  and  clarification  of  the  rule 
requirements.  The  scope  of  the 
comments  ranged  &om  general  requests 
for  more  details  on  how  MS4  operators 
should  accomplish  the  four 
requirements  listed  above,  to  specific 
requests  for  information  regarding 
transfer  of  ownership  for  structural 
controls,  as  well  as  ongoing 
responsibility  for  operation  and 
maintenance.  By  the  term 
"combination"  of  BMPs.  EPA  intends  a 
combination  of  structural  andyor  non- 
structural BMPs.  For  this  requirement, 
the  term  "combination"  is  meant  to 
emphasize  that  multiple  BMPs  should 
be  considered  and  adopted  for  use  in 
the  community.  A  single  BMP  generally 
cannot  significantly  reduce  pollutant 
loads  because  pollutants  come  from 
many  sources  within  a  community.  The 
BMPs  chosen  should:  (1)  Be  appropriate 
for  the  local  community;  (2)  minimize 
water  quality  impacts;  and  (3)  attempt  to 
maintain  pre-development  runoff 
conditions.  In  choosing  appropriate 
BMPs,  EPA  encourages  small  MS4 
operators  to  participate  in  locally-based 
watershed  planning  efforts  which 
attempt  to  involve  a  diverse  group  of 
stakeholders.  Each  new  development 
and  redevelopment  project  should  have 
a  BMP  component.  If  an  approach  is 
chosen  that  primarily  focuses  on 
regional  or  non-structural  BMPs. 
however,  then  the  BMPs  may  be  located 
away  from  the  actual  development  site 
[e.g.,  a  regional  water  quality  pond). 

Non-structural  BMPs  are  preventative 
actions  that  involve  management  and 
source  controls  such  as:  (1)  Policies  and 
ordinances  that  provide  requirements 
and  standards  to  direct  growth  to 
identified  areas,  protect  sensitive  areas 


such  as  wetlands  and  riparian  areas, 
maintain  and/or  increase  open  space 
(including  a  dedicated  funding  source 
for  open  space  acquisition),  provide 
buffers  along  sensitive  water  bodies, 
minimize  impervious  surfaces,  and 
minimize  disturbance  of  soils  and 
vegetation;  (2)  policies  or  ordinances 
that  encourage  infill  development  in 
higher  density  urban  areas,  and  areas 
with  existing  storm  sewer  infrastructure; 
(3)  education  programs  for  developers 
and  the  public  about  project  designs 
that  minimize  water  quality  impacts; 
and  (4)  other  measures  such  as 
minimization  of  the  percentage  of 
impervious  area  after  development,  use 
of  measures  to  minimize  directly 
connected  impervious  areas,  and  source 
control  measures  often  thought  of  as 
good  housekeeping,  preventive 
maintenance  and  spul  prevention. 
Detailed  examples  of  non-structural 
BMPs  follow. 

Preserving  open  space  may  help  to 
protect  water  quality  as  well  as  provide 
other  benefits  such  as  recharging 
groundvtrater  supplies,  detaining  storm 
water,  supporting  wildlife  and 
providing  recreational  opportunities. 
Although  securing  funding  for  open 
space  acquisition  may  be  difficult, 
various  funding  mechanisms  have  been 
used.  New  Jersey  uses  a  portion  of  their 
State  sales  tax  (voter  approved  for  a  ten 
year  period)  as  a  stable  source  of 
funding  to  finance  the  preservation  of 
historic  sites,  open  space  and  farmland. 
Colorado  uses  part  of  the  proceeds  from 
the  State  lottery  to  acquire  and  manage 
open  space.  Some  local  municipalities 
use  a  percentage  of  the  local  sales  tax 
revenue  to  pay  for  open  space 
acquisition  (e.g.,  leSerson  County,  CO 
has  had  an  open  space  program  in  place 
since  1977  funded  by  a  0.50  percent 
sales  tax).  Open  space  can  be  acquired 
in  the  form  of:  fee  simple  purchase; 
easements;  development  rights; 
purchase  and  sellback  or  leaseback 
arrangements:  purchase  options:  private 
land  trusts:  impact  fees:  and  land 
dedication  requirements.  Generally,  fee 
simple  purchases  provide  the  highest 
level  of  development  control  and 
certainty  of  preservation,  whereas  the 
other  forms  of  acquisition  may  provide 
less  control,  though  they  would  also 
generally  be  less  costly. 

Cluster  development,  while  allowing 
housing  densities  comparable  to 
conventional  zoning  practice, 
concentrates  housing  units  in  a  portion 
of  the  total  site  area  which  provides  for 
greater  open  space,  recreation,  stream 
protection  and  storm  water  control.  This 
type  of  development,  by  reducing  lot 
sizes,  can  protect  sensitive  areas  and 
result  in  less  impervious  surfiace,  as  well 


as  reduce  the  cost  for  roads  and  other 
infrastructure. 

Minimizing  direcUy  connected 
impervious  areas  (DClAs)  is  a  drainage 
strategy  that  seeks  to  reduce  paved  areas 
and  directs  storm  water  runoff  to 
landscaped  areas  or  to  structural 
controls  such  as  grass  swales  or  buffer 
strips.  This  strategy  can  slow  the  rate  of 
runoff,  reduce  runoff  volumes,  attenuate 
peak  flows,  and  encourage  filtering  and 
infiltration  of  storm  water.  It  can  be 
made  an  integral  part  of  drainage 
planning  for  any  development  (Urban 
Drainage  and  Flood  Control  District, 
Denver,  CO.  1992.  Urban  Storm 
Drainage  Criteria  Mai}ual.  Volume  3 — 
Best  Management  Practices).  The  Urban 
Drainage  and  Flood  Control  District 
manual  describes  three  levels  for 
minimizing  DCIAs.  At  Level  1  all 
impervious  surfaces  are  made  to  drain 
over  grass-covered  areas  before  reaching 
a  storm  water  conveyance  system.  Level 
2  adds  to  Level  1  and  replaces  street 
curb  and  gutter  systems  with  low- 
velocity  grass-lined  swales  and  pervious 
street  shoulders.  In  addition  to  Levels  1 
and  2,  Level  3  over-sizes  swales  and 
configures  driveway  and  street  crossing 
culverts  to  use  grass-lined  swales  as 
elongated  detention  basins. 

Structural  BMPs  include:  (1)  Storage 
practices  such  as  wet  ponds  and 
extended-detention  outiet  structures;  (2) 
filtration  practices  such  as  grassed 
swales,  sand  filters  and  filter  strips;  and 
(3)  infiltration  practices  such  as 
infiltration  basins  and  infiltration 
trenches. 

EPA  recommends  that  small  MS4 
operators  ensure  the  appropriate 
implementation  of  the  structural  BMPs 
by  considering  some  or  all  of  the 
following:  (1)  Pre-construction  review  of 
BMP  designs:  (2)  inspections  during 
construction  to  verify  BMPs  are  built  as 
designed:  (3)  post-construction 
inspection  and  maintenance  of  BMPs; 
and  (4)  sanctions  to  ensure  compUance 
with  design,  construction  or  operation 
and  maintenance  (O&M)  requirements 
of  the  program. 

EPA  cautions  that  certain  infiltration 
systems  such  as  dry  wells,  bored  wells 
or  tile  drainage  fields  may  be  subject  to 
Underground  Injection  Control  (UIC) 
program  requirements  (see  40  CFR  Part 
144.12).  To  find  out  more  about  these 
requirements,  contact  your  state  UIC 
Program,  or  call  EPA's  Safe  Drinking 
Water  Hotline  at  1-800-426-4791. 

In  order  to  meet  the  third  post- 
construction  requirement  (ensuring 
adequate  long-term  O&M  of  BMPs),  EPA 
recommends  that  small  MS4  operators 
evaluate  various  O&M  management 
agreement  options.  The  most  common 
options  are  agreements  between  the 
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MS4  operator  and  another  party  such  as 
post-development  landowners  (e.g.. 
homeowners*  associations,  office  park 
owners,  other  government  departments 
or  entities),  or  regional  authorities  (e.g., 
flood  control  districts,  councils  of 
govenmient).  These  agreements 
typically  require  the  post-construction 
property  owmer  to  be  responsible  for  the 
O&M  and  may  include  conditions 
which:  allow  the  MS4  operator  to  be 
reimbursed  for  OScM  performed  by  the 
MS4  operator  that  is  the  responsibility 
of  the  property  owner  but  is  not 
performed;  allow  the  MS4  operator  to 
enter  the  property  for  inspection 
purposes;  and  in  some  cases  specify  that 
the  property  owner  submit  periodic 
reports. 

In  providing  the  guidance  above,  EPA 
intends  the  requirements  in  today's  rule 
to  be  consistent  with  the  permit 
application  requirements  for  large  MS4s 
for  post-construction  controls  for  new 
development  and  redevelopment.  MS4 
operators  have  significant  flexibility 
both  to  develop  this  measure  as 
appropriate  to  address  local  concerns, 
and  to  apply  new  control  technologies 
as  they  become  available.  Storm  water 
pollution  control  technologies  are 
constanUy  being  improved.  EPA 
recommends  that  MS4s  be  responsive  to 
these  changes,  developments  or 
improvements  in  control  technologies. 
EPA  will  provide  more  detailed 
guidance  addressing  the  responsibility 
for  long-term  O&M  of  storm  water 
controls  in  guidance  materials.  The 
guidance  will  also  provide  information 
on  appropriate  planning  considerations, 
structural  controls  and  non-structural 
controls.  EPA  also  intends  to  develop  a 
broad  menu  of  BMPs  as  guidance  to 
ensure  flexibility  to  accommodate  local 
conditions. 

EPA  received  comments  suggesting 
that  requirements  for  new  development 
be  treated  separately  frtim 
redevelopment  in  the  rule.  The 
comment  stressed  that  new 
development  on  raw  land  presents 
fewer  obstacles  and  more  opportuiuties 
to  incorporate  elements  for  preventing 
water  quality  impacts,  whereas 
redevelopment  projects  are  constrained 
by  space  limitations  and  existing 
infrastructure.  Another  comment 
suggested  allowing  waivers  from  the 
redevelopment  requirements  if  the 
redevelopment  does  not  result  in 
additional  adverse  water  quality 
impacts,  and  where  BMPs  are  not 
technologically  or  economically 
feasible.  EPA  recognizes  that 
redevelopment  projects  may  have  more 
site  constraints  which  narrow  the  range 
of  appropriate  BMPs.  Today's  rule 
provides  small  MS4  operators  with  the 


flexibility  to  develop  requirements  that 
may  be  different  for  redevelopment 
projects,  and  may  also  include 
allowances  for  alternate  or  off-site  BMPs 
at  certain  redevelopment  projects.  Non- 
structural BMPs  may  be  the  most 
appropriate  approach  for  smaller 
redevelopment  projects. 

EPA  received  comments  requesting 
clarification  on  what  is  meant  by  "pre- 
development"  conditions  within  the 
context  of  redevelopment.  Pre- 
development  refers  to  runoff  conditions 
that  exist  onsite  immediately  before  the 
planned  development  activities  occiu-, 
Pre-development  is  not  intended  to  be 
interpreted  as  that  period  before  any 
human-induced  land  disturbance 
activity  has  occurred. 

EPA  received  comments  on  the 
guidance  language  in  the  proposed  rule 
and  preamble  which  suggest  that 
implementation  of  this  measure  should 
"attempt  to  maintain  pre-development 
runoff  conditions"  and  that  "post- 
development  conditions  should  not  be 
different  than  pre-development 
conditions  in  a  way  that  adversely 
affects  water  quality."  Many  comments 
expressed  concern  that  maintaining  pre- 
development  runoff  conditions  is 
impossible  and  cost-prohibitive,  and 
objected  to  any  reference  to  "flow"  or 
increase  in  voliune  of  runoff.  Other 
comments  support  the  inclusion  of  this 
language  in  the  final  rule.  Similar 
references  in  today's  rule  relating  to  pre- 
development  runoff  conditions  are 
intended  as  recommendations  to 
attempt  to  maintain  pre-development 
runoff  conditions.  With  these 
recommendations,  EPA  intends  to 
prevent  water  qualitj'  impacts  resulting 
from  increased  discharges  of  pollutants, 
which  may  result  bom  increased 
voliune  of  runoff,  in  many  cases, 
consideration  of  the  increased  flow  rate, 
velocity  and  energy  of  storm  water 
discharges  following  development 
unavoidably  must  be  taken  into 
consideration  in  order  to  reduce  the 
discharge  of  pollutants,  to  meet  water 
quality  standards  and  to  prevent 
degradation  of  receiving  streams.  EPA 
recommends  that  municipalities 
consider  these  factors  when  developing 
their  post-construction  storm  water 
management  program. 

Some  comments  said  that  the  quoted 
phrases  in  the  paragraph  above  are 
directives  that  imply  federal  land  use 
control,  which  they  argue  is  beyond  the 
authority  of  the  CWA.  EPA  recognizes 
that  land  use  planning  is  within  the 
authority  of  local  governments. 

EPA  disagrees,  however,  with  the 
implication  that  today's  rvde  dictates 
any  such  land  use  decisions.  The 
requirement  for  small  MS4  operators  to 


develop  a  program  to  address  discharges 
resulting  from  new  development  and 
redevelopment  is  essentially  a  pollution 
prevention  measure  The  Rule  provides 
the  MS4  operator  with  flexibility  to 
determine  the  appropriate  BMPs  to 
address  local  water  quality  concerns. 
EPA  recognizes  that  these  program  goals 
may  not  be  applied  to  ever>'  site,  and 
expects  that  MS4s  will  develop  an 
appropriate  combination  of  BMPs  to  be 
applied  on  a  site-by-site,  regional  or 
watershed  basis. 

W.  Pollution  Prevention/Good 
Houseket^ping  for  M'jnjcipal 
Operations  Under  today's  final  rule, 
operators  of  MS4s  must  develop  and 
implement  an  operation  and 
maintenance  program  ("program")  that 
includes  a  training  component  and  has 
the  ultimate  goal  of  preventing  or 
reducing  storm  water  from  municipal 
operations  (in  addition  to  those  that 
constitute  storm  water  discharges 
associated  with  industrial  activity).  This 
measure's  emphasis  on  proper  O&M  of 
MS4s  and  emplovee  training,  as 
opposed  to  requiring  the  MS4  to 
undertake  major  new  activities,  is  meant 
to  ensure  that  mimidpal  activities  are 
performed  in  the  most  efficient  way  to 
minimize  contamination  of  storm  water 
discharges. 

The  program  must  include 
government  employee  training  that 
addresses  prevention  measures 
pertaining  to  municipal  operations  such 
as:  parks,  golf  courses  and  open  space 
maintenance:  fleet  maintenance:  new 
construction  or  land  disturt>ance: 
building  oversight:  planning:  and  storm 
water  system  mainteisance.  The  program 
can  use  existing  storm  water  pollution 
prevention  training  materials  provided 
by  the  State,  Tribe,  EPA,  or 
environmental,  public  interest,  or  trade 
organizations. 

EPA  also  encourages  operators  of 
MS4s  to  consider  the  following  in 
developing  a  program:  (1)  Implement 
maintenance  activities,  maintenance 
schedules,  and  long-term  inspection 
procedures  for  structural  and  non- 
structural storm  water  controls  to 
reduce  floatables  and  other  pollutants 
discharged  from  the  separate  storm 
sewers:  (2)  implement  controls  for 
reducing  or  eliminating  the  discharge  of 
pollutants  from  streets,  roads,  highways. 
municipal  parking  lots,  maintenance 
and  storage  yards,  waste  transfer 
stations,  fleet  or  maintenance  shops 
with  outdoor  storage  areas,  and  salt/ 
sand  storage  locations  and  snow 
disposal  areas  operated  by  the  MS4;  (3) 
adopt  pnx:edures  for  the  proper 
disposal  of  waste  removed  from  the 
separate  storm  sewer  systems  and  areas 
listed  above  in  (2).  including  dredge 
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spoil,  accumulated  sediments, 
ffoatables.  and  other  debris;  and  (4) 
adopt  procedures  to  ensure  that  new 
flood  management  projects  are  assessed 
for  impacts  on  water  quality  and 
e.xisting  projects  are  assessed  for 
incorporation  of  additional  water 
quality  protection  devices  or  practices. 
Ultimately,  the  effective  performance  of 
the  program  measure  depends  on  the 
proper  maintenance  of  the  BMPs.  both 
structural  and  non-structiiral.  Without 
proper  maintenance,  BMP  performance 
declines  significantly  over  time. 
Additionally.  BMP  neglect  may  produce 
health  and  safety  threats,  such  as 
structural  failure  leading  to  flooding, 
undesirable  animal  and  insect  breeding, 
and  odors.  Maintenance  of  structural 
BMPs  could  include:  replacing  upper 
levels  of  gravel:  dredging  of  detention 
ponds;  and  repairing  of  retention  basin 
outlet  structure  integrity  Maintenance 
of  non-structural  BMPs  could  include 
updating  educational  materials 
periodically. 

EPA  emphasizes  that  programs  should 
identify  and  incorporate  existing  storm 
water  practices  and  training,  as  well  as 
non-storm  water  practices  or  programs 
that  have  storm  water  pollution 
prevention  benefits,  as  a  means  to  avoid 
duplication  of  efforts  and  reduce  overall 
costs.  EPA  recommends  that  MS4s 
incorporate  these  new  obligations  into 
their  existing  programs  to  the  greatest 
extent  feasible  and  urges  States  to 
evaluate  MS4  programs  with 
programmatic  efficiency  in  mind.  EPA 
designed  this  minimum  control  measure 
as  a  modified  version  of  the  permit 
application  requirements  for  medium 
and  large  MS4s  described  at  40  CFR 
122.26(d)(2)(iv),  in  order  to  provide 
more  flexibility  for  these  smaller  MS4s. 
Today's  requirements  provide  for  a 
consistent  approach  to  control 
pollutants  from  O&M  among  medium, 
laree,  and  regulated  small  MS4s. 

By  properly  implementing  a  program, 
operators  of  MS4s  serve  as  a  model  for 
the  rest  of  the  regulated  community. 
Furthermore,  the  establishment  of  a 
long-term  program  could  result  in  cost 
savings  by  minimizing  possible  damage 
to  the  system  from  floatables  and  other 
debris  and,  consequenUy,  reducing  the 
need  for  repairs. 

EPA  received  comments  requesting 
clarification  of  what  this  measure 
requires.  Certain  municipalities 
expressed  concern  that  the  measure  has 
the  potential  to  impose  significant  costs 
associated  with  EPA's  requirement  that 
operators  of  MS4s  consider 
implementing  controls  for  reducing  or 
eliminating  the  discharge  of  pollutants 
from  streets,  roads,  highways,  municipal 
parking  lots,  and  salt/sand  storage 


locations  and  snow  disposal  areas 
operated  by  the  mimidpality.  EPA 
disagrees  that  a  requirement  to  consider 
such  controls  will  impose  considerable 
costs. 

One  conunenter  objected  to  the 
preamble  language  from  the  proposal 
suggesting  that  EPA  does  not  expect  the 
MS4  to  undertake  new  activity.  While  it 
remains  the  Agency's  expectation  that 
major  new  activity  will  not  be  required, 
the  MEP  process  should  drive  MS4s  to 
incorporate  the  measure's  obligations 
into  their  existing  programs  to  achieve 
the  pollutant  reductions  to  the 
maximum  extent  practicable. 

Certain  commenters  requested  a 
definition  for  "municipal  operations." 
EPA  has  revised  the  language  to  more 
clearly  define  municipal  operations. 
Questions  may  remain  concerning 
whether  discharges  from  specific 
municipal  activities  constitute 
discbarges  associated  with  industrial 
activities  (requiring  NPDES  permit 
authorization  according  to  the 
requirements  for  industrial  storm  water 
that  apply  in  that  State)  or  fi-om 
municipal  operations  (subject  only  to 
the  controls  developed  in  the  MS4 
control  program).  Even  though  there 
may  be  diHerent  substantive 
requirements  that  apply  depending  on 
the  source  of  the  discharge,  EPA  has 
modified  the  deadlines  for  permit 
coverage  so  that  all  the  regulated 
municipally  owned  and  operated 
sources  become  subject  to  permit 
requirements  on  the  same  date.  The 
deadline  is  the  same  for  permit  coverage 
for  this  minimum  measure  as  for  permit 
coverage  for  municipally  owned/ 
operated  industrial  sources. 

c.  Application  Requirements 

An  NPDES  permit  that  authorizes  the 
discharge  &om  a  regidated  small  MS4 
may  take  the  form  of  either  an 
individual  permit  issued  to  one  or  more 
facilities  as  co-permittees  or  a  general 
permit  that  applies  to  a  group  of  MS4s. 
For  reasons  of  administrative  efficiency 
and  to  reduce  the  paperwork  burden  on 
permittees.  EPA  expects  that  most 
discharges  from  regulated  small  MS4s 
will  be  authorized  under  general 
permits.  These  NPDES  general  permits 
will  provide  specific  instructions  on 
how  to  obtain  coverage,  including 
application  requirements.  Typically, 
such  application  requirements  will  be 
satisfied  by  the  submission  of  a  Notice 
of  Intent  (NOI)  to  be  covered  by  the 
general  permit.  In  this  section.  EPA 
explains  the  small  MS4  operator's 
application  requirements  for  obtaining 
coverage  under  a  NPDES  permit  for 
storm  water. 


i.  Best  Management  Practices  and 
Measurable  Goals,  Section  122.34(d)  of 
today's  rule  requires  the  operator  of  a 
regulated  small  MS4  that  wishes  to 
implement  a  program  under  §  122.34  to 
identify  and  submit  to  the  NPDES 
permitting  authority  a  list  of  the  best 
management  practices  ("BMPs")  that 
will  be  Implemented  for  each  minimum 
contiol  measure  in  their  storm  water 
management  program.  They  also  must 
submit  measurable  goals  for  the 
development  and  implementation  of 
each  BMP.  The  BMPs  and  the 
measurable  goals  must  be  included 
either  in  an  NOI  to  be  covered  under  a 
general  permit  or  in  an  individual 
permit  application. 

The  operator's  submission  must 
identify,  as  appropriate,  the  months  and 
years  in  which  the  operator  will 
undertake  actions  required  to 
implement  each  of  the  minimum  control 
measures,  including  interim  milestones 
and  the  frequency  of  periodic  actions. 
The  Agency  revised  references  to 

startiiig  and  completing"  actions  from 
the  proposed  rule  because  many  actions 
will  be  repetitive  or  ongoing.  The 
submission  also  must  identify  the 
person  or  persons  responsible  for 
implementing  or  coordinating  the  small 
MS4  storm  water  program.  See 
§  122.34(d).  The  submitted  BMPs  and 
measurable  goals  become  enforceable 
according  to  the  terms  of  the  permit. 
The  first  permit  can  allow  the  permittee 
up  to  five  years  to  fully  implement  the 
storm  water  management  program. 

Several  commenters  opposed  making 
the  measurable  goals  enforceable  permit 
conditions.  Some  suggested  that  a 
permittee  should  be  able  to  change  its 
goals  so  that  BMPs  that  are  not 
functioning  as  intended  can  be  replaced. 
EPA  agrees  that  a  permittee  should  be 
&ee  to  switch  its  BMPs  and 
corresponding  goals  to  others  that 
accomplish  the  minimum  measure  or 
measures.  The  permittee  is  required  to 
implement  BMPs  that  address  the 
minimum  measures  in  §  122.34(b).  If  the 
permittee  determines  that  its  original 
combination  of  BMPs  are  not  adequate 
to  achieve  the  objectives  of  the 
mimicipal  program,  the  MS4  shoidd 
revise  its  program  to  implement  BMPs 
that  are  adequate  and  submit  to  the 
permitting  authority  a  revised  list  of 
BMPs  and  measurable  goals.  EPA 
suggests  that  permits  describe  the 
process  for  reWsing  BMPs  and 
measurable  goals,  such  as  whether  the 
permittee  should  follow  the  same 
procedures  as  were  required  for  the 
submission  of  the  original  NOI  and 
whether  the  permitting  authority's 
approval  is  necessary  prior  to  the 
permittee  implementing  the  revised 


BMPs.  The  permittee  should  indicate  on 
its  periodic  report  whether  any  BMPs 
and  measurable  goals  have  been  revised 
since  the  last  periodic  report. 

Some  commenters  expressed  concern 
that  making  the  measurable  goals 
enforceable  would  encourage  the 
development  of  easily  attained  goals 
and,  conversely,  discourage  the  setting 
of  ambitious  goals.  Others  noted  that  it 
is  often  difficult  to  determine  the 
pollutant  reduction  that  can  be  achieved 
by  BMPs  until  several  years  after 
implementation.  Much  of  the  opposition 
to  the  enforceability  of  measurable  goals 
appears  to  have  been  based  on  a 
mistaken  understanding  that  measurable 
goals  must  consist  of  pollutant 
reduction  targets  to  be  achieved  by  the 
corresponding  BN4Ps. 

Today's  rule  requires  the  operator  to 
submit  either  measurable  goals  that 
serve  as  BMP  design  objectives  or  goals 
that  quantify  the  progress  of 
implementation  of  the  actions  or 
performance  of  the  permittee's  BMPs.  At 
a  minimum,  the  required  measurable 
goals  should  describe  specific  actions 
taken  by  the  permittee  to  implement 
each  BMP  and  the  frequency  and  the 
dates  for  surji  actions.  Although  the 
operator  may  choose  to  do  so,  it  is  not 
required  to  submit  goals  that  measure 
whether  a  BMP  or  combination  of  BMPs 
is  effective  in  achieving  a  specific  result 
in  terms  of  storm  water  discharge 
quality.  For  example,  a  measurable  goal 
might  involve  a  commitment  to  inspect 
a  given  number  of  drainage  areas  of  the 
collection  system  for  illicit  connections 
by  a  certain  date.  The  measurable  goal 
need  not  commit  to  achieving  a  specific 
amount  of  pollutant  reduction  through 
the  elimination  of  illicit  coimections. 
Other  measurable  goals  could  include 
the  date  by  which  public  education 
materials  would  be  developed,  a  certain 
percentage  of  the  community 
participating  in  a  clean-up  campaign, 
the  development  of  a  mechanism  to 
address  construction  site  runoff,  and  a 
reduction  in  the  percentage  of 
imperviousness  associated  with  new 
development  projects. 

To  reduce  the  risk  that  permittees  will 
develop  inadequate  BMPs,  EPA  intends 
to  develop  a  menu  of  BMPs  to  assist  the 
operators  of  regulated  small  MS4s  with 
the  development  of  municipal 
programs.  States  may  also  develop  a 
menu  of  BMPs.  Today's  rule  provides 
that  the  measiuable  goals  that 
demonstrate  compliance  with  the 
minimum  control  measures  in  $$  122.34 
(b)(3)  through  (b)(6)  do  not  have  to  be 
met  if  the  State  or  EPA  has  not  issued 
a  menu  of  BMPs  at  the  time  the  MS4 
submits  its  NOI.  Commenters  pointed 
out  that  the  proposed  rule  would  have 


made  the  measurable  goals 
unenforceable  if  the  menu  of  BMPs  was 
not  available,  but  the  proposal  was 
silent  as  to  the  enforceability  of  the 
implementation  of  BMPs.  Today's  rule 
clarifies  that  the  operators  are  not  free 
to  do  nothing  prior  to  the  issuance  of  a 
menu  of  BMPs;  they  still  must  make  a 
good  faith  effort  to  implement  the  BMPs 
designed  to  comply  with  each  measiue. 
See  §  122.34(d)(2).'Tbe  operators  would 
not,  however,  be  liable  for  hUure  to 
meet  its  measurable  goals  if  a  menu  of 
BMPs  was  not  available  at  the  time  they 
submit  their  NOI. 

The  proposed  rule  provision  in 
§  123.35  stated  that  the  "|f]ailure  to 
issue  the  menu  of  BMPs  would  net 
affect  the  legal  status  of  the  general 
permit."  This  concept  is  included  in  the 
final  rule  in  §  122.34(d)(2)'s  clarification 
that  the  permittee  still  must  comply 
with  other  requirements  of  the  general 
permit. 

Unlike  the  proposed  rule,  today's  ride 
does  not  require  that  each  BMP  in  the 
menu  developed  by  the  Stale  or  EPA  be 
regionally  appropriate,  cost-effective 
and  field-tested.  Various  commenters 
criticized  those  criteria  as  unworkable, 
and  one  described  them  as  "ripe  for 
ambiguity  and  abuse."  Other 
commenters  feared  that  the  operators  of 
regulated  small  MS4s  would  never  be 
required  to  achieve  their  goals  until 
menus  were  developed  that  were  cost- 
effective,  field-tested  and  appropriate 
for  every  conceivable  subregion. 

While  some  municipal  commenters 
supported  the  requirement  that  a  menu 
of  BMPs  be  made  available  that 
included  BMPs  that  had  been 
determined  to  be  regionally  appropriate, 
field-tested  and  cost-effective,  others 
raised  concerns  that  they  would  be 
restricted  to  a  limited  menu.  Some 
commenters  supported  such  a  detailed 
menu  because  they  thought  they  would 
only  be  able  to  select  BMPs  that  were  on 
the  menu,  while  others  thought  that  it 
was  the  permitting  authority's 
responsibility  to  develop  BMPs 
narrowly  tailored  to  their  situation.  In 
response,  EPA  notes  that  the  operators 
will  not  be  restricted  to  implementing 
only,  or  all  of,  the  BMPs  included  on  the 
menu.  Since  the  menu  does  not  require 
permittees  to  implement  the  BMPs 
included  on  the  menu,  it  is  also  not 
necessar)'  to  apply  the  public  notice  and 
other  prt>cedure8  that  some  commenters 
thought  should  be  applied  to  the 
development  of  the  menu  of  BMPs. 

The  purpose  of  the  BMP  menu  is  to 
provide  guidance  to  assist  the  operators 
of  regulated  small  MS4s  with  the 
development  and  refinement  of  their 
local  prograni,  not  to  limit  their  options. 
Permittees  may  implement  BMPs  other 


than  those  on  the  menu  unless  a  State 
restricts  its  permittees  to  specific  BMPs. 
To  the  extent  possible.  EPA  will 
develop  a  menu  of  BMPs  that  describes 
the  appropriateness  of  BMPs  to  specific 
regions,  whether  the  BMPs  have  been 
field-tested,  and  their  approximate 
costs.  The  menu,  however,  is  not 
intended  to  relieve  permittees  of  the 
need  to  implement  BMPs  that  are 
appropriate  for  their  specific 
circumstances. 

If  there  are  no  known  relevant  BMPs 
for  a  specific  circumstance,  a  permittee 
has  the  option  of  developing  and 
implementing  pilot  BMPs  that  may  be 
better  suited  to  their  circumstances. 
Where  BMPs  are  experimental,  the 
permittee  shoidd  consider  committing 
to  measurable  goals  that  address  its 
schedule  for  implementing  its  selected 
BMPs  rather  than  goals  of  achieving 
specific  pollutant  reductions.  If  the 
BMPs  implemented  by  the  permittee  do 
not  achieve  the  desired  objective,  the 
permittee  may  be  required  to  commit  to 
different  or  revised  BMPs. 

As  stated  in  S  123.35(g),  EPA  is 
committed  to  issuing  a  menu  of  BMPs 
prior  to  the  deadline  for  the  issuance  ol 
permits.  This  menu  would  serve  as 
guidance  for  all  operators  of  regulated 
small  MS4s  nationwide.  After 
developing  the  initial  menu  of  BMPs. 
EPA  intends  to  periodically  modify, 
update,  and  supplement  the  menu  of 
BMPs  based  on  the  assessments  of  the 
MS4  storm  water  program  and  research. 
States  may  rely  on  EPA's  menu  of  BMPs 
or  issue  their  own.  If  States  develop 
their  own  menus,  they  woiild  constitute 
additional  guidance  (or  perhaps 
requirements  in  some  Slates)  for  the 
operators  to  follow.  Several  commenters 
were  confused  by  the  proposed  rule 
language  that  .itated  that  States  must 
provide  or  issue  a  menu  of  BMPs  and. 
if  they  fail  to  do  so,  EPA  "nwy  "  do  so 
Some  read  this  language  as  not  requiring 
either  EPA  or  the  State  to  develop  the 
menu.  EPA  had  intended  that  it  would 
develop  a  menu  and  that  States  could 
either  provide  the  EPA  developed  menu 
or  one  developed  bv  the  State. 

EPA  has  dropped  the  proposed 
language  that  States  "must"  develop  the 
menu  of  BMPs.  Some  commenters 
thought  that  it  was  inappropriate  to 
require  Slates  to  issue  guidance.  A 
menu  of  BMPs  issued  by  either  EPA  or 
a  permittee's  State  will  satisfy  the 
condition  in  §  122.34(d)  that  a 
regulatory  authority  provide  a  menu  of 
BMPs.  A  State  could  require  its 
permittees  to  follow  its  menu  of  BMPs 
provided  that  they  are  adequate  to 
implement  $  122.34(b). 

Several  commenters  raised  concerns 
that  operators  of  small  MS4s  could  be 
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required  to  submit  their  BMPs  and 
measurable  goals  before  EPA  or  the 
State  has  issued  a  menu  of  BMPs.  EPA 
has  assumed  primary  responsibility  for 
developing  a  menu  of  BMPs  to 
minimize  the  possibiUty  of  this 
occurring.  Should  a  general  permit  be 
issued  before  a  menu  of  BMPs  is 
available,  the  permit  writer  would  have 
the  option  of  delaying  the  date  by  which 
the  identification  of  &e  BMPs  and 
measurable  goals  must  be  submitted  to 
the  permitting  authority  until  some  time 
af^er  a  menu  of  BMPs  is  available. 

Several  municipal  commenters  raised 
concerns  that  they  would  begin  to 
develop  a  program  only  to  be  later  told 
by  the  permitting  authority  or 
challenged  in  a  citizen  suit  that  their 
BMPs  were  inadequate.  They  expressed 
a  need  for  certainty  regarding  what  their 
permit  required.  Several  commenters 
suggested  that  EPA  require  permitting 
authorities  to  approve  or  disapprove  the 
submitted  BMPs  and  measurable  goals. 
EPA  disagrees  that  formal  approval  or 
disapproval  by  the  permitting  authority 
is  ne«led. 

EPA  acknowledges  that  the  lack  of  a 
formal  approval  process  does  place  on 
the  permittee  some  respoosibiiity  for 
designing  and  determining  the  adequacy 
of  its  BMPs.  Once  the  permittee  has 
submitted  its  BMPs  to  the  permitting 
authority  as  part  of  its  NOI.  it  must 
implement  them  in  order  to  achieve  the 
corresponding  measnrable  goals.  EPA 
does  not  believe  that  this  results  in  the 
uncertainty  to  the  extent  expressed  by 
some  commenters  or  unduly  expose  the 
permittee  to  the  risk  of  citizen  suit.  If 
the  pennit  is  very  specific  regarding 
what  the  permittee  must  do.  then  the 
uncertainty  is  eliminated.  If  the  permit 
is  less  prescriptive,  the  permittee  has 
greater  latitude  in  determining  for  itself 
what  constitutes  an  adequate  program. 
A  citizen  suit  could  impose  liability  on 
the  permittee  only  if  the  program  that  it 
develops  and  implements  clearly  does 
not  satisfy  the  requirements  of  the 
general  permit.  EPA  believes  today's 
approach  strikes  a  balance  between  the 
competing  goals  of  providing  certainty 
as  to  what  constitutes  an  adequate 
program  and  providing  flexibility  to  the 
permittees. 

Commenters  were  divided  on  whether 
five  years  was  a  reasonable  and 
expeiditious  schedule  for  a  MS4  to 
Implement  its  program.  Some  thought 
that  it  was  an  appropriate  amount  of 
time  to  allow  for  the  development  and 
implementation  of  adequate  programs. 
One  questioned  whether  the  permittee 
had  to  be  implementing  all  of  its 
program  within  that  time,  and  suggested 
that  there  may  be  cases  whsre-a 
permitting  authority  would  need 


flexibility  to  allow  more  time.  One 
commenter  suggested  that  five  years  is 
too  long  and  would  amount  to  a 
relaxation  of  implementation  in  their 
area.  EPA  believes  it  will  take 
considerable  time  to  complete  the  tasks 
of  initially  developing  a  program, 
commencing  to  implement  it,  and 
achieving  results.  EPA  notes,  however, 
that  full  implementation  of  an 
appropriate  program  must  occur  as 
expeditiously  as  possible,  and  not  later 
than  five  years. 

EPA  solicited  comment  on  bow  an 
NOI  form  might  best  be  formatted  to 
allow  for  measurable  goal  information 
(e.g.,  through  the  use  of  check  boxes  or 
narrative  descriptions]  while  taking  into 
account  the  Agency's  intention  to 
facihtate  computer  tracking.  All 
commenters  supported  the  development 
of  a  checklist  NOI,  but  most  noted  that 
there  would  need  to  be  room  for 
additional  information  to  cover  unusual 
situations.  One  noted  that,  while  a 
summary  of  measurable  goals  might  be 
reduced  to  one  sheet,  attachments  that 
more  fully  described  the  program  and 
the  planned  BMPs  would  be  necessary. 
EPAagrees  that  in  most  ca.ses  a 
"checklist "  will  not  be  able  to  captiu« 
the  inibtmation  on  what  BMPs  a 
permittee  intends  to  implement  and  its 
measurable  goals  for  their 
implementation.  EPA  will  continue  to 
consider  whether  to  develop  a  model 
NOI  form  and  make  it  available  for 
permitting  authorities  that  choose  to  use 
it.  What  will  be  required  on  an  MS4's 
NOI,  however,  is  more  extensive  than 
what  is  usually  required  on  an  NOI,  so 
a  "form"  NOI  for  MS4s  may  be 
impractical. 

U.  Individual  Permit  Application  for  a 
§  122.34(bl  program  In  some  cases,  an 
operator  of  a  regulated  small  MS46  may 
seek  coverage  under  an  individual 
NPDES  permit,  either  because  it  chooses 
to  do  so  or  because  the  NPDES 
permitting  authority  has  not  made  the 
general  permit  option  available  to  that 
source.  For  small  MS4s  that  are  to 
implement  a  §  122.34(b)  program  in 
today's  rule,  EPA  is  promulgating 
simptified  individual  permit  appHcation 
requirements  at  S  122.33(b)(2)(i).  Under 
the  simplified  individual  permit 
application  requirements,  the  operator 
submits  an-application  to  the  NPDES 
permitting  authority  that  includes  the 
information  required  under  §  122.21(f) 
and  an  estimate  of  square  mileage 
served  by  the  small  MS4.  They  are  also 
required  to  supply  the  BMP  and 
measurable  goal  information  required 
under  §  122.34(d).  Consistent  with  CWA 
section  308  and  analogous  State  law,  the 
permitting  authority  could  request  any 
additional  information  to  gain  a  better 


understanding  of  the  system  and  the 
areas  draining  into  the  system. 

Commenters  suggested  that  the 
requirements  of  §  122.21(f)  are  not 
necessarily  applicable  to  a  small  MS4. 
One  suggested  that  it  was  not 
appropriate  to  require  the  following 
information:  a  description  of  the 
activities  conducted  by  the  applicant 
which  require  it  to  obtain  an  NPDES 
permit:  the  name,  mailing  address,  and 
location  of  the  facility:  and  up  to  four 
Standard  Industrial  Classification 
("SIC")  codes  which  best  reflect  the 
principal  products  or  services  provided 
by  the  facility.  In  response,  EPA  notes 
that  the  requirements  in  $  122.21(f)  are 
generic  application  requirements 
applicable  to  NPDES  applicants.  With 
the  exception  of  the  SIC  code 
requirement,  EPA  believes  that  they  are 
applicable  to  MS4s.  In  the  SIC  code 
portion  of  the  standard  application,  the 
apphcant  may  simply  put  "not 
applicable." 

One  commenter  asked  that  EPA 
clarify  whether  $  122.21(f)(S)'s 
requirement  to  indicate  "whether  the 
facility  is  located  on  Indian  lands," 
referred  to  tribal  lands,  Indian  country, 
or  Indian  reservations.  For  some  local 
governments  this  is  a  complex  issue 
with  no  easy  "yes"  or  "no"  answer.  See 
the  discussion  in  the  Section  11. F  in  the 
proposal  to  today's  rule  regarding  what 
tribal  lands  are  subject  to  the  federal 
trust  responsibility  for  purposes  of  the 
NPDES  program. 

One  commenter  suggested  that  the 
application  should  not  have  to  list  the 
permits  and  approvals  required  under 
§  122.21(f)(6).  EPA  notes  that  the 
applicant  must  only  list  the 
environmental  permits  that  the 
applicant  has  received  that  cover  the 
small  MS4.  The  applicant  is  not 
required  to  list  permits  for  other 
operations  conducted  by  the  small  MS4 
operator  (e.g.,  for  an  operation  of  an 
airport  or  landfill).  Again,  in  most  cases 
the  applicant  could  respond  "not 
applicable"  to  this  portion  of  the 
application. 

One  commenter  suggested  that  the 
topographic  map  requirement  of 
5  122.21(0(7)  was  completely  different 
bom.  and  significantly  more  onerous 
than,  the  mapping  requirement  outlined 
in  the  proposed  rule  at  $  122.34(b)(3Hi}. 
EPA  agrees  and  has  modified  the  final 
rule  to  clarify  that  a  map  that  satisfies 
the  requirements  of  §122. 34(b)(3)(i)  also 
satisfies  the  map  requirements  for  MS4 
appUcants  seeking  individual  permits 
under  §  122. 33(b)(2)(i). 

EPA  is  adding  a  new  paragraph  to 
§  122.44(k)  to  clarify  that  requirements 
to  implement  BMPs  developed  pursuant 
to  CWA  402(p)  are  appropriate  permit 


Federal  Register /Vol.  64,  No.  235  /  Wednesday,  December  8,  1999 /Rules  and  Regulations       68765 


conditions.  While  such  conditions 
could  be  included  under  the  existing 
provision  in  §  122.44{k)(3)  for  "practices 
reasonably  necessary  to  achieve  effluent 
limitations  and  standards  or  to  carry  out 
the  piuposes  and  intent  of  the  CWA," 
EPA  believes  it  is  clearer  to  specifically 
list  in  §  122.44(k)  BMPs  that  implement 
storm  water  programs  in  light  of  the 
frequency  with  which  they  are  used  as 
effluent  limitations. 

ij'i.  Alternative  Permit  Options/Tenth 
Amendment.  As  an  alternative  to 
implementing  a  program  that  addresses 
each  of  the  six  minimum  measures 
according  to  the  requirements  of 
$  122.34(b),  today's  rule  provides  the 
operators  of  regulated  small  MS4s  with 
the  option  of  applying  for  an  individual 
permit  under  existing  S  122.26(d).  See 
§  122.33(b)(2)(ii).  If  a  system  operator 
does  not  want  to  be  held  accountable  for 
implementation  of  each  of  the  minimum 
measures,  an  individual  permit  option 
under  §  122.33(b)(2)(ii)  remains 
available.  (As  explained  in  the  next 
section  of  this  preamble,  §  122.3S(b)  also 
provides  an  opportunify  for  relief  bom 
permit  obligations  for  some  of  the 
minimum  measures,  but  that  relief 
exists  within  the  framework  of  the 
minimum  measures.) 

EPA  originally  draJFted  the  individual 
permit  application  requirements  in 
$  122.26(d)  to  apply  to  medium  and 
large  MS4s.  Today's  rule  abbreviates  the 
individual  permit  application 
requirements  for  small  MS4s.  Although 
EPA  believes  that  the  storm  water 
management  program  requirements  of 
§  122.34,  including  the  minimum 
measures,  provide  the  most  appropriate 
means  to  control  pollutants  from  most 
small  MS4S,  the  Agency  does  recognize 
that  the  operators  of  some  small  MS4s 
may  prefer  more  individualized  permit 
requirements.  Among  other  possible 
reasons,  an  operator  may  seek  to  avoid 
having  to  "r^ulate"  third  parties 
discharging  into  the  separate  storm 
sewer  system.  Alternatively,  an  operator 
may  determine  that  structural  controls, 
such  as  constructed  wetlands,  are  more 
appropriate  or  effective  to  address  the 
discharges  that  would  otherwise  be 
addressed  imder  the  construction  and/ 
or  development/redevelopment 
measures. 

Some  MS4s  coirunenters  alleged  that 
an  absolute  requirement  to  implement 
the  minimum  measures  violates  the 
Tenth  Amendment  to  the  U.S. 
Constitution.  While  EPA  disagrees  that 
requiring  MS4s  to  implement  the 
minimum  measures  would  violate  the 
Constitution,  today's  rule  does  provide 
small  MS4s  with  the  option  of 
developing  more  individualized 
measures  to  reduce  the  pollutants  and 


pollution  associated  with  urban  storm 
water  that  will  be  regulated  under 
today's  rule. 

Some  commenters  specifically 
objected  that  S  122.34'8  minimum 
measures  for  small  MS4s  violate  the 
Tenth  Amendment  insofar  as  they 
require  the  operators  of  MS4s  to  regulate 
third  parties.  The  minimum  measures 
include  requirements  for  small  MS4 
operators  to  prohibit  certain  non-storm 
water  discharges,  control  storm  water 
discharges  firom  construction  greater 
than  one  acre,  and  take  other  actions  to 
control  third  party  sources  of  storm 
water  discharges  into  their  MS4s. 
Commenters  also  argued  that  it  was 
inappropriate  for  EPA  to  require  local 
governments  to  enact  ordinances  that 
will  consume  local  revenues  and  put 
local  governments  in  the  position  of 
bearing  the  political  responsibiUty  for 
implementing  the  program.  One 
commenter  argued  that  EPA  was 
prohibited  from  conditioning  the 
issuance  of  an  NPDES  permit  upon  the 
small  MS4  operators  waiving  their 
constitutional  right  to  be  free  frvm  such 
requirements  to  regulate  third  parties. 
The  Agency  replies  to  each  comment  in 
turn. 

Because  the  rule  does  rely  on  local 
govertmients — who  operate  municipal 
separate  storm  sewer  systems — to 
regulate  discharges  from  third  parties 
into  storm  sewers.  EPA  acknowledges 
that  the  rule  implicates  the  Tenth 
Amendment  and  constitutional 
principles  of  federalism.  EPA  disagrees, 
however,  that  today's  rule  is 
inconsistent  with  federalism  principles. 
[As  political  subdivisions  of  States, 
muiucipalities  enjoy  the  same 
protections  as  States  under  the  Tenth 
Amendment.) 

The  Supreme  Court  has  interpreted 
the  Tenth  Amendment  to  preclude 
federal  actions  that  compel  States  or 
their  political  subdivisions  to  enact  or 
administer  a  federal  regulatory  program. 
See  New  York  v.  United  States,  505  U.S. 
144  (1992);  PrinU  v.  United  States.  1 1 7 
set.  2365  (1997).  The  PrinU  case, 
however,  did  acknowledge  that  the 
restriction  does  not  apply  when  federal 
requirements  of  general  applicability — 
requirements  that  regulate  all  parties 
engaging  in  a  particular  activity — do  not 
excessively  interfere  with  the 
functioning  of  State  governments  when 
those  requirements  are  applied  to  States 
(or  their  political  subdivisions).  See 
Prints,  117  set  at  2383. 

Today's  rule  imposes  a  federal 
requirement  of  general  applicabilify, 
namely,  the  requirement  to  obtain  and 
comply  with  an  NPDES  permit,  on 
municipalities  that  operate  a  municipal 
separate  storm  sewer  system.  By  virtue 


of  this  rule,  the  pennit  will  require  the 
municipality/storm  sewer  operator  to 
develop  a  storm  water  control  program. 
The  nde  specifies  the  components  of  the 
control  program,  which  are  primarily 
"management'-type  controls,  for 
example,  municipal  regulation  of  third 
party  storm  water  discharges  associated 
with  construction,  as  well  as 
development  and  redevelopment,  when 
those  discharges  would  enter  the 
municipal  system. 

Unlike  the  circiunstances  reviewed  in 
the  New  York  and  Printz  cases,  today's 
rule  merely  applies  a  generally 
applicable  requirement  (the  CWA 
permit  requirement)  to  municipal  point 
sources  The  CWA  establishes  a 
generally  applicable  requirement  to 
obtain  an  NPDES  permit  to  authorize 
point  source  discharge  to  waters  of  the 
United  States.  Because  municipalities 
own  and  operate  separate  storm  sewers, 
including  storm  sewers  into  which  third 
parties  may  discharge  pollutants, 
NPDES  permits  may  require 
municipalities  to  control  the  discharge 
of  pollutants  into  the  storm  sewers  in 
the  first  instance.  Because  NPDES 
permits  can  impose  end-of-pipe 
numeric  effluent  limits,  narrative 
effluent  limits  in  the  form  of 
"management "  program  requirements 
are  also  within  the  scope  of  Clean  Water 
Act  authority.  As  noted  above,  however. 
EPA  believes  that  such  narrative 
limitations  are  the  most  appropriate 
form  of  effluent  limitation  for  these 
types  of  permits.  For  municipal  separate 
storm  sewer  permits,  CWA  section 
402(p)(3)(B)(iii)  specifically  authorizes 
"controls  to  reduce  pollutants  to  the 
maximum  extent  practicable,  including 
management  practices,  control 
techniques  and  system,  design  and 
engineering  methods,  and  such  other 
provisions  as  the  Administrator  or  the 
State  determines  appropriate  for  the 
control  of  such  pollutants." 

The  Agency  did  not  design  the 
minimum  measures  in  §  122.34  to 
"commandeer"  state  regulatory 
mechanisms,  but  rather  to  reduce 
pollutant  discharges  from  small  MS4s. 
The  permit  requirement  in  CWA  section 
402  is  a  requirement  of  general 
applicability.  The  operator  of  a  small 
MS4  that  does  not  prohibit  and/or 
control  discharges  into  its  system 
essentially  accepts  "title"  for  those 
discharges.  At  a  minimum,  by  providing 
free  and  open  access  to  the  MS4s  that 
convey  discharges  to  the  waters  of  the 
United  States,  the  municipal  storm 
sewer  system  enables  water  quality 
impairment  by  third  parties.  Section 
122.34  requires  the  operator  of  a 
regulated  small  MS4  to  control  a  third 
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party  only  to  the  extent  that  the  MS4 
collection  system  receives  pollutants 
from  that  third  party  and  discharges  it 
to  the  waters  of  the  United  States.  The 
operators  of  regulated  small  MS4s 
caimot  passively  receive  and  discharge 
pollutants  from  third  parties.  The 
Agency  concedes  that  administration  of 
a  municipal  program  will  consume 
limited  local  revenues  for 
implementation;  but  those 
consequences  stem  from  the  municipal 
operator's  identity  as  a  permitted  sewer 
system  operator.  The  Tenth  Amendment 
does  not  create  a  blanket  municipal 
inamunity  from  generally  applicable 
requirements.  Development  of  a 
program  based  on  the  minimiim 
measures  and  implementation  of  that 
program  should  not  "excessively 
interfere  "  with  the  functioning  of 
municipal  government,  especially  given 
the  "practicability"  threshold  under 
CWA  section  402(p)(3)(B)(iii). 

As  noted  above,  today's  rule  also 
allows  regulated  small  MS4s  to  opt  out 
of  the  minimum  measures  approach. 
The  individual  permit  option  provides 
for  greater  flexibility  in  program 
implementation  and  also  responds  to 
the  comment  about  requiring  a 
municipal  permit  applicant's  waiver  of 
any  arguable  constitutioaal  rights.  The 
individual  permit  option  responds  to 
questions  about  the  rule's  alleged 
unconstitutionality  by  more  specifically 
focusing  on  the  pollutants  discharged 
from  municipal  point  sources.  Today's 
rule  gives  operators  of  MS4s  the  option 
to  seek  an  individual  permit  that  varies 
from  the  minimum  measures/ 
management  approach  that  is  otherwise 
specified  in  today's  rule.  Even  if  the 
minimum  measures  approach  was 
constitutionally  suspect,  a  requirement 
that  standing  alone  would  violate 
constitutional  principles  of  federalism 
does  not  raise  concerns  if  the  entity 
subject  to  the  requirement  may  opt  for 
an  alternative  action  that  does  not  raise 
a  federalism  issue. 

For  municipal  system  operators  who 
seek  to  avoid  third  party  regulation 
according  to  all  or  some  of  the 
minimum  measures.  §  122.26(d) 
requires  the  operator  to  submit  a 
narrative  description  of  its  storm  water 
sewer  system  and  any  existing  storm 
water  control  program,  as  well  as  the 
monitoring  data  to  enable  the  permit 
writer  to  develop  appropriate  permit 
conditions.  The  permit  writer  can  then 
develop  permit  conditions  and 
limitations  that  vary  from  the  six 
minimum  measures  prescribed  in 
today's  rule.  The  information  will 
enable  the  permit  writer  to  develop  an 
NPDES  permit  that  will  result  in 
pollutant  reduction  to  the  maximum 


extent  practicable.  SeeNRDCv.  EPA, 
966  F.2d  at  1308,  nl7.  If  determined 
appropriate  under  CWA  section 
402(p)(3)(B)(iii).  for  example  BMPs  to 
meet  water  quality  standards,  the  permit 
could  also  incorporate  any  more 
stringent  or  prescriptive  effluent  limits 
based  on  the  individual  permit 
application  information. 

For  small  MS4  operators  seeking  an 
individual  permit,  both  Part  1  and  Pari 
2  of  the  application  requirements  in 
§  122.26(d)(1)  and  (2)  are  required  to  be 
submitted  within  3  years  and  90  days  of 
the  date  of  publication  of  this  Federal 
Regicter  notice.  Some  of  the  information 
required  in  Part  1  will  necessarily  have 
to  be  developed  by  the  permit  appUcant 
prior  to  the  development  of  Pari  2  of  the 
application.  The  permit  applicant 
should  coordinate  with  its  permitting 
authority  regarding  the  timing  of  review 
of  the  inJFormation. 

The  operators  of  regulated  small  MS4s 
that  apply  imder  §  122.26(d)  may  apply 
to  implement  certain  of  the  §  122.34(b) 
minimum  control  measures,  and  thereby 
focus  the  necessary  evaluation  for 
additional  limitations  on  alternative 
controls  to  the  §  122.34(b)  measures  that 
the  small  MS4  will  not  implement.  The 
permit  writer  may  determine 
"equivalency"  for  some  or  all  of  the 
minimum  measures  by  developing  a 
rough  estimate  of  the  pollutant 
reduction  that  would  be  achieved  if  the 
MS4  implemented  the  $  122.34 
minimum  measure  and  to  incorporate 
that  pollutant  reduction  estimate  in  the 
small  MS4's  individual  permit  as  an 
effluent  limitation.  The  Agency 
recognizes  that,  based  on  current 
information,  any  such  estimates  will 
probably  have  a  wide  range. 
Anticipation  of  this  wide  range  is  one  of 
the  reasons  EPA  believes  MS4  operators 
need  flexibility  in  determining  the  mix 
of  BMPs  (under  the  minimiun  measures) 
to  achieve  water  quality  objectives. 
Therefore,  for  example,  if  a  system 
operator  seeks  to  employ  an  alternative 
that  involves  structural  controls,  wide 
ranges  will  probably  be  associated  with 
gross  pollutant  reduction  estimates. 
Permit  writers  will  undoubtedly 
develop  other  ways  to  ensure  that 
permit  limits  ensure  reduction  of 
pollutants  to  the  maximum  extent 
practicable. 

Small  MS4  operators  that  pursue  this 
individual  permit  option  do  not  need  to 
submit  details  about  their  future 
program  requirements  (e.g.,  the  MS4's 
future  plans  to  obtain  legal  authority 
required  by  §§  122.26(d)(1)(ii)  and 
(d)(2)).  A  small  MS4  operator  might 
elect  to  supply  such  iiiformation  if  it 
intends  for  the  permit  writer  to  take 
those  plans  into  account  when 


developing  the  small  MS4's  permit 
conditions. 

Several  operators  of  small  MS4s 
commented  that  they  currenUy  lacked 
the  authority  they  would  need  to 
implement  one  or  more  of  the  minimum 
measures  in  §  122.34(b).  Today's  rule 
recognizes  that  the  operators  of  some 
small  MS4s  might  not  have  the 
authority  under  Slate  law  to  implement 
one  or  more  of  the  measures  using,  for 
example,  an  ordinance  or  other 
regulatory  mechanism.  To  address  these 
situations,  each  minimum  measure  in 
S  122.34(b)  that  would  require  the  small 
MS4  operator  to  develop  an  ordinance 
or  other  regulatory  mechanism  states 
that  the  operator  is  only  required  to 
implement  that  requirement  to  "the 
extent  allowable  under  State,  Tribal  or 
local  law."  See  §  122.34(b)(3)(ii)  (illicit 
discharge  elimination),  §  122.34(b)(4)(ii) 
(construction  runoff  control)  and 
§  122.34{b)(5)(ii)  (post-construction 
storm  water  management).  This 
regulatory  language  does  not  mean  that 
a  operator  of  a  small  MS4  with 
ordinance  making  authority  can  simply 
fail  to  pass  an  ordinance  necessarv  for 
a  S  122.34(b)  program.  The  reference  to 
"the  extent  allowable  under  •    •   •  local 
law"  refers  to  the  local  laws  of  other 
political  subdivisions  to  which  the  MS4 
operator  is  subject.  Rather,  a  small  MS4 
operator  that  seeks  to  implement  a 
program  under  section  §  122.34(b)  may 
omit  a  requirement  to  develop  an 
ordinance  or  other  regulatory 
mechanism  only  to  the  extent  its 
municipal  charter.  State  constitution  or 
other  legal  authority  prevents  the 
operator  from  exercising  the  necessary 
authority.  Where  the  operator  caimot 
obtain  the  authority  to  implement  any 
activity  that  is  only  required  to  "the 
extent  allowable  under  State,  Tribal  or 
local  law,"  the  operator  may  satisfy 
today's  rule  by  administering  the 
remaining  §  122.34(b)  requirements. 

Finally,  although  today's  rule 
provides  operators  of  small  MS4s  with 
an  option  of  applying  for  a  permit  under 
$  122.26(d),  States  authorized  to 
administer  the  NPDES  program  are  not 
required  to  provide  this  option.  NPDES- 
authorized  States  could  require  all 
regulated  small  MS4s  to  be  permitted 
under  the  minimum  measures 
management  approach  in  $  122.34  as  a 
matter  of  State  law.  Such  an  approach 
woidd  be  deemed  to  be  equally  or  more 
stringent  than  what  is  required  by 
today's  rule.  See  40  CFR  123. 2(i).  The 
federalism  concerns  discussed  above  do 
not  apply  to  requirements  imposed  by  a 
State  on  its  political  subdivisions. 

iv.  Satisfaction  of  Minimum  Measure 
Obligatons  by  Another  Entity.  An 
operator  of  a  regulated  small  MS4  may 


satisfy  the  requirement  to  implement 
one  or  more  of  the  six  minimum 
measures  in  §  122.34(b)  by  having  a 
third  party  implement  the  measure  or 
measures.  Today's  rule  provides  a 
variety  of  means  for  small  MS4 
operators  to  share  responsibility  for 
different  aspects  of  their  storm  water 
management  program.  The  means  by 
which  the  operators  of  various  MS4s 
shai«  responsibility  may  aSect  who  is 
ultimately  responsible  for  performance 
of  the  minimum  measure  and  who  files 
the  periodic  reports  on  the 
implementation  of  the  minimum 
measure.  Section  122.35  addresses  these 
issues.  The  rule  desciibes  two  different 
variants  on  third  party  implementation 
with  different  consequences  if  the  third 
pariy  fails  to  implement  the  measure. 

If  the  permit  covering  the  discharge 
from  a  regulated  small  MS4  identifies 
the  operator  as  the  entity  responsible  for 
a  particular  minimum  control  measure, 
then  the  operator-permittee  remains 
responsible  for  the  implementation  of 
that  measure  even  if  another  entity  has 
agreed  to  implement  the  control 
measure.  Section  122.35(a).  Another 
party  may  satisfy  the  operator- 
permittee's  responsibility  by 
implementing  the  minimum  control 
measure  in  a  manner  at  least  as  stringent 
or  prescriptive  as  the  corresponding 
NPDES  permit  requirement.  If  the  third 
party  fails  to  do  so,  the  operator- 
permittee  remains  responsible  for  its 
performance.  The  operator  of  the  MS4 
should  consider  entering  into  an 
agreement  with  the  third  party  that 
acknowledges  the  responsibility  to 
implement  the  minimum  measure.  The 
operator-permittee's  NOl  and  its  annual 
S  122.34(f)(3)  reports  submitted  to  the 
NPDES  permitting  authority  must 
identify  the  third  party  that  is  satisfying 
one  or  more  of  the  permit  obligations. 
This  requirement  ensures  that  the 
permitting  authority  is  aware  which 
entity  is  supposed  to  implement  which 
minimum  measures. 

If,  on  the  other  band,  the  regulated 
small  MS4'$  permit  recognizes  that  an 
NPDES  permittee  other  than  the 
operator-permittee  is  responsible  for  a 
particular  minimum  control  measure, 
then  the  operator-permittee  is  relieved 
from  the  responsibility  for 
implementing  that  measure.  The 
operator-permittee  is  also  relieved  from 
the  responsibility  for  implementing  any 
measure  that  the  operator's  permit 
indicates  will  be  performed  by  the 
NPDES  permitting  authority.  Section 
122.35(b).  The  MS4  operator-permittee 
would  be  responsible  for  implementing 
the  remaining  minimum  measures. 

Today's  fi^  rule  differs  from  the 
proposed  version  of  $  122.35(b),  which 


stated  that,  even  if  the  third  party's 
responsibility  is  recognized  in  ttie 
permit,  the  MS4  operator-permittee 
remained  responsible  for  performance  if 
the  third  par^  failed  to  perform  the 
measure  consistent  with  §  122.34(b). 
Under  today's  rule,  the  operator- 
permittee  is  relieved  from  responsibility 
for  performance  of  a  measure  if  the  third 
party  is  an  NPDES  permittee  whose 
permit  makes  it  responsible  for 
performance  of  the  measure  (including, 
for  example,  a  State  agency  other  than 
the  State  agency  that  issues  NPDES 
permits)  or  if  the  third  party  is  the 
NPDES  permitting  authority  itself. 
Because  the  permitting  authority  is 
acknowledging  the  third  party's 
responsibility  in  the  permit, 
commenters  thought  that  the  MS4 
operator-permittee  should  not  be 
responsible  for  ensuring  that  the  other 
entity  is  implementing  the  control 
measure  properly.  EPA  agrees  that  the 
operator-permittee  should  not  be 
conditionally  responsible  when  the 
requirements  are  enforceable  against 
some  other  NPDES  permittee.  If  the 
third  party  fails  to  perform  the 
minimum  measure,  the  requirements 
will  be  enforceable  against  the  third 
party,  hi  addition,  the  NPDES 
permitting  authority  could  reopen  the 
operator-permittee's  permit  under 
§  122  62  and  modify  the  permit  to  make 
the  operator  responsible  for 
implementing  the  measure.  A  new 
paragraph  has  been  added  to  $  122.62  to 
clari]^  that  the  permit  may  be  reopened 
in  such  circumstances. 

Today's  nde  also  provides  that  the 
operator-permittee  is  not  conditionally 
responsible  where  it  is  the  State  NPDES 
permitting  authority  itself  that  fails  to 
implement  the  measure  The  permitting 
authority  does  not  need  to  issue  a 
permit  to  itself  (i.e  ,  to  the  same  State 
agency  that  issues  the  permit)  for  the 
sole  purpose  of  relieving  the  small  MS4 
from  responsibility  in  the  event  the 
State  agency  does  not  satisfy  its 
obligation  to  implement  a  measure.  EPA 
does  not  believe  that  the  small  MS4 
should  be  responsible  in  the  situation 
where  the  NPDES  permit  issued  to  the 
small  MS4  operator  recognizes  that  the 
State  agency  that  issues  the  permit  is 
responsible  for  implementing  a 
measure.  If  the  State  does  fail  to 
implement  the  measure,  the  State 
agency  could  be  held  accountable  for  its 
commitment  in  the  permit  to  implement 
the  measure.  Where  the  State  does  not 
fulfill  its  responsibility  to  implement  a 
measure,  a  citizen  also  could  petition 
for  vrilhdrawal  of  the  State's  NPDES 
program  or  it  could  petition  to  have  the 
MS4's  permit  reopened  to  require  the 


MS4  operator  to  implement  the 
measure. 

EPA  notes  that  not  every  State 
program  that  addresses  erosion  and 
sediment  control  from  construction  sites 
will  be  adequate  to  satisfy  the 
requirement  that  each  regulated  small 
MS4  have  a  program  to  the  extent 
required  by  §  122.34(b)(4)  For  example, 
although  all  NPDES  States  are  required 
to  issue  NPDES  permits  for  construction 
activity  that  disturbs  greater  than  one 
acre,  the  Slate's  NPDES  permit  program 
will  not  necessarily  be  extensive  enougb 
to  satisf}'  a  regulated  small  MS4's 
obligation  under  §  122.34(b)(4).  NPDES 
States  will  not  necessarily  be 
implementing  all  of  the  required 
elements  of  that  minimum  measure, 
such  as  procedures  for  site  plan  review 
in  each  jurisdiction  required  to  develop 
a  program  and  procedures  for  receipt 
and  consideration  of  information 
submitted  by  the  public  on  individual 
construction  sites.  In  order  for  a  State 
erosion  and  sediment  control  program 
to  satisfy  a  small  MS4  operator's 
obligation  to  implement  §  122.34(b)l4), 
the  State  program  would  have  to 
include  all  of  the  elements  of  that 
minimum  measure. 

Where  the  operator-permittee  is  itself 
performing  one  or  more  of  the  minimum 
measures,  the  operator-permittee 
remains  responsible  for  all  of  the 
reporting  requirements  under 
§  122  34(f)(3)  The  operator-permittee's 
reports  should  identif>'  each  entity  that 
is  performing  the  control  measures 
within  the  geographic  jurisdiction  of  the 
regulated  small  MS4.  If  the  other  entity 
al&o  operates  a  regulated  MS4  and  files 
reports  on  the  progress  of 
implementation  of  the  measures  within 
the  geographic  jurisdiction  of  the  MS4, 
then  the  operator-permittee  need  not 
include  that  same  information  in  its 
own  reports. 

If  the  other  entity  operates  a  regulated 
MS4  and  is  performing  all  of  the 
minimum  measures  for  the  permittee, 
the  permittee  is  not  required  to  file  the 
reports  required  by  §  122.34(f)(3).  This 
relief  from  reporting  is  specified  in 
S  122.35(a). 

Section  122.35  addresses  the  concerns 
of  some  commenters  who  sought  relief 
for  governmental  facilities  that  are 
classified  as  small  MS4s  under  today's 
rule.  These  facilities  frequently 
discharge  storm  water  through  another 
regulated  MS4  and  could  be  regulated 
by  that  MS4's  program.  For  example,  a 
State  owned  office  complex  that 
operates  its  storm  sewer  system  in  an 
urbanized  area  will  be  regulated  as  an 
MS4  under  today's  rule  even  though  its 
system  may  be  subject  to  the  storm 
water  controls  of  the  municipaUty  in 
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which  it  is  located.  Today's  rule 
specifically  revised  the  definition  of 
MS4  to  recognize  that  different  levels  of 
government  often  operate  MS4s  and  that 
each  such  separate  entity  (including  the 
federal  government)  should  be 
responsible  for  its  discbarges  If  both 
MS4s  agree,  the  downstream  MS4  can 
develop  a  storm  water  management 
program  that  regulates  the  discharge 
from  both  MS4S.  The  upstream  small 
MS4  operator  still  must  submit  an  NOI 
that  identifies  the  entity  on  which  the 
upstream  small  MS4  operator  is  relying 
to  satisfy  its  permit  obligations.  No 
reports  are  required  from  the  upstream 
small  MS4  operator,  but  the  upstream 
operator  must  remain  in  compliance 
with  the  downstream  MS4  operator's 
storm  water  management  program.  This 
option  allows  small  MS4s  to  work 
together  to  develop  one  storm  water 
management  program  that  satisfies  the 
permit  obligations  of  both.  If  they 
cannot  agree,  the  upstream  small  MS4 
operator  must  develop  its  own  program. 

As  mentioned  previously,  comments 
from  federal  facilities  and  State 
organizations  that  operate  MS4s 
requested  that  their  permit  requirements 
diner  from  those  of  MS4s  that  are 
political  subdivisioDS  of  States  (cities, 
towns,  counties,  etc.).  EPA 
acknowledges  that  there  are  differences. 
eg.,  many  federal  and  State  facilities  do 
not  serve  a  resident  population  and  thus 
might  require  a  different  approach  to 
public  education.  EPA  believes, 
however,  that  MS4s  owned  by  Slate  and 
federal  governments  can  develop  storm 
water  management  plans  that  address 
the  minimum  measures.  Federal  and 
State  owned  small  MS4s  may  choose  to 
work  with  adjacent  municipally  owned 
MS45  to  develop  a  unified  plan  that 
addresses  all  of  the  required  measures 
within  the  jurisdiction  of  all  of  the 
contiguous  MS4s.  The  options  in 
§  122.35  minimize  the  burden  on  small 
MS4s  that  are  covered  by  another  MS4's 
program. 

One  commenter  recommended  that  if 
one  MS4  discharges  into  a  second  MS4, 
the  operator  of  the  upstream  MS4 
should  have  to  provide  a  copy  of  its  NOI 
or  permit  application  to  the  operator  of 
the  receiving  MS4.  EPA  did  not  adopt 
this  recommendation  because  the  NOI 
and  permit  application  will  be  publicly 
available;  but  EPA  does  recommend  that 
NPDES  permitting  authorities  consider 
it  as  a  possible  permit  requirement.  The 
commenter  also  suggested  that 
monitoring  data  should  be  collected  by 
the  upstream  MS4  and  provided  to  the 
dowrnstream  MS4.  EPA  is  not  adopting 
such  a  uniform  monitoring  requirement 
because  EPA  believes  it  is  more 
appropriate  to  let  the  MS4  operators 


work  out  the  need  for  such  data.  If 
necessary,  the  downstream  MS4s  might 
want  to  make  such  data  a  condition  to 
allowing  the  upstream  MS4  to  connect 
to  its  system. 

V  Joint  Permit  Programs  Many 
commenters  supported  allowing  the 
operators  of  small  MS45  to  apply  as  co- 
permittees  so  they  each  would  not  have 
to  develop  their  own  storm  water 
management  program.  Today's  rule 
specifically  allows  regulated  small 
MS4s  to  join  with  either  other  small 
MS4S  regulated  under  §  122.34(d)  or 
with  medium  and  large  MS4s  regulated 
under  $  122.26(d). 

As  is  discuiised  in  the  previous 
section,  regulated  small  MS4s  may 
indicate  in  their  NOIs  that  another 
entity  is  performing  one  or  more  of  its 
required  minimum  control  measures. 
Today's  rule  under  §  122.33(b)(1)  also 
specifically  allows  the  operators  of 
regulated  small  MS4s  to  jointly  submit 
an  NOI.  The  joint  NOI  must  clearly 
indicate  which  entity  is  required  to 
implement  which  control  measure  in 
each  geographic  jurisdiction  within  the 
service  area  of  the  entire  small  MS4. 
The  operator  of  each  regulated  small 
MS4  remains  responsible  for  the 
implementation  of  each  minimum 
measure  for  its  MS4  (unless,  as  is 
discussed  in  the  previous  section  above, 
the  permit  recognizes  that  another  entity 
is  responsible  for  completing  the 
measure.)  The  joint  NOI,  therefore,  is 
legally  equivalent  to  each  entity 
submitting  its  own  NOI.  EPA  is, 
however,  revising  the  rule  language  to 
specifically  authorize  the  joint 
submission  of  NOIs  in  response  to 
comments  that  suggested  that  such 
explicit  authorization  might  encourage 
programs  to  be  coordinated  on  a 
watershed  basis. 

Section  122  33(b)(2)(iii)  authorizes 
regulated  small  MS4s  to  jointly  apply 
for  an  individual  permit  to  implement 
today's  rule,  where  allowed  by  an 
NPDES  permitting  authority.  The  permit 
application  should  contain  sufficient 
.information  to  allow  the  permitting 
authority  to  allocate  responsibility 
among  the  parties  under  one  of  the  two 
permitting  options  in  §§  122.33(b)(2)(i) 
and  (iil. 

Section  122.33(b)(3)  of  today's  rule 
also  allows  an  operator  of  a  regulated 
small  MS4  to  join  as  a  co-permittee  in 
an  existing  NPDES  permit  issued  to  an 
adjoining  medium  or  large  MS4  or 
source  designated  under  the  existing 
storm  water  program.  This  co-permittee 
option  applies  only  with  the  agreement 
of  all  co-permittees.  Under  this  co- 
permittee  arrangement,  the  operator  of 
the  regulated  small  MS4  must  comply 
with  the  terms  and  conditions  of  the 


applicable  permit  rather  than  the  permit 
condition  requirements  of  S  122.34  of 
today's  rule.  The  regulated  small  MS4 
that  wishes  to  be  a  co-permittee  must 
comply  with  the  applicable 
requirements  of  §  122.26(d),  but  would 
not  be  required  to  fulfill  all  the  permit 
application  requirements  applicable  to 
medium  and  large  MS4s.  Specifically, 
the  regulated  small  MS4  is  not  required 
to  comply  with  the  application 
requirements  of  S  122.26(d)(l)(tii) 
(Part  1  source  identification),  S  122.26 
(d)(l)(iv)  (Part  1  discharge 
characterization),  and  §  122.26(d)(2)(iii) 
(Part  2  discharge  characterization  data). 
Furthermore,  the  regulated  small  MS4 
operator  could  satisfy  the  requirements 
in  5  122.26(d)(l)(v)  (Part  1  management 
programs!  and  §  122.26(d)(2)(iv)  (Part  2 
proposed  management  program)  by 
referring  to  the  adjoining  MS4  operator's 
existing  plan.  An  operator  pursuing  this 
option  must  describe  in  the  permit 
modification  request  how  the  adjoining 
MS4'3  storm  water  program  addresses  or 
needs  to  be  supplemented  in  order  to 
adequately  address  discharges  from  the 
MS4.  The  request  must  also  explain  the 
role  of  the  small  MS4  operator  in 
coordinating  local  storm  water  activities 
and  describe  the  resources  available  to 
accomplish  the  storm  water 
management  plan. 

EPA  sought  comments  regarding  the 
appropriateness  of  the  application 
requirements  in  these  subsections  of 
i  122.28(d).  One  commenter  stated  that 
newly  regulated  smaller  MS4s  should 
not  be  required  to  meet  the  existing 
regulations'  Part  II  application 
requirements  under  §  122.26(d) 
regarding  the  control  of  storm  water 
discharges  from  industrial  activity.  EPA 
disagrees.  The  smaller  MS4  operators 
designated  for  regulation  in  today's  rule 
may  satisfy  this  requirement  by 
referencing  the  legal  authority  of  the 
already  regulated  MS4  program  to  the 
extent  the  newly  regulated  MS4  will 
rely  on  such  legal  authority  to  satisfy  its 
permit  requirements.  If  the  smaller  MS4 
operator  plans  to  rely  on  its  own  legal 
authorities,  it  must  identify  it  in  the 
application.  If  the  smaller  MS4  operator 
does  not  elect  to  use  its  own  legal 
authority,  they  may  file  an  individual 
permit  application  for  an  alternate 
proCTam  under  S  ]22.33(b)(2)(ii). 

Ine  explanatory  language  in 
$  122.33(b)(3)  recommends  that  the 
smaller  MS46  designated  under  today's 
rule  identify  how  an  existing  plan 
"would  need  to  be  supplemented  in 
order  to  adequately  address  your 
discbarges."  One  commenter  suggested 
that  this  must  be  regulatory  language 
and  not  guidance.  Q>A  disagrees  that 
this  needs  to  be  mandatory  language. 


Since  many  of  the  smaller  MS4s 
designated  today  are  "donut  holes" 
within  the  geographic  jurisdiction  of  an 
already  regulated  MS4,  the  larger  MS4's 
program  generally  will  be  adequate  to 
address  the  newly  regulated  MS4's 
discharges.  The  small  MS4  applicant 
should  consider  the  adequacy  of  the 
existing  MS4's  program  to  address  the 
smaller  MS4's  water  quality  needs,  but 
EPA  is  not  imposing  specific 
requirements.  Where  circumstances 
suggest  that  the  existing  program  is 
inadequate  with  respect  to  the  newly 
designated  MS4  and  the  applicant  does 
not  address  the  issue,  the  NPDES 
permitting  authority  must  require  that 
the  existing  program  be  supplemented. 
Commenters  recommended  that  the 
application  deadline  for  smaller  MS4s 
designated  today  be  extended  so  that 
existing  regulated  MS4s  would  not  have 
to  modify  their  permit  in  the  middle  of 
their  permit  term,  provided  that  permit 
renewal  would  occur  within  a 
reasonable  time  (12  to  18  months)  of  the 
deadline.  In  response,  EPA  notes  that 
today's  rule  allows  operators  of  newly 
designated  small  MS4s  up  to  three  years 
and  90  days  from  the  promulgation  of 
today's  rule  to  submit  an  application  to 
be  covered  under  the  permit  issued  to 
an  already  regulated  MS4.  The 
permitting  authority  has  a  reasonable 
time  after  receipt  of  the  application  to 
modify  the  existing  permit  to  include 
the  newly  designated  source.  If  an 
existing  MS4's  permit  is  up  for  renewal 
in  the  near  future,  the  operator  of  a 
newly  designated  small  MS4  may  lake 
that  into  account  when  timing  its 
application  and  the  NPDES  permitting 
authority  may  take  that  into  account 
when  processing  the  application. 

Another  commenter  suggested  that 
the  rule  should  include  a  provision  to 
allow  permit  application  requirements 
for  smaller  MS4s  designated  today  to  be 
determined  by  the  permitting  authority 
to  account  for  the  particular  needs/ 
wants  of  an  already  regulated  MS4 
operator.  EPA  does  not  believe  that  the 
regulations  should  specifically  require 
this  approach.  When  negotiating 
whether  to  include  a  newly  designated 
MS4  in  its  program,  the  already 
regulated  MS4  operator  may  require  the 
newly  designated  MS4's  operator  to 
provide  any  information  that  is 
necessary. 

The  co-permitting  approach  allows 
small  MS4s  to  take  advantage  of  existing 
programs  to  ease  the  burden  of  creating 
their  own  programs.  The  operators  of 
regulated  small  MS4s.  however,  may 
find  it  simpler  to  apply  for  a  program 
under  today's  rule,  and  to  identify  the 
medium  or  large  MS4  operator  that  is 


implementing  portions  of  its  §  122.34(b) 
Tpjpimiim  measures. 

d.  Evaluation  and  Assessment 

Under  today's  rule,  operators  of 
regulated  small  MS4s  are  required  to 
evaluate  the  appropriateness  of  their 
identified  BMPs  and  progress  toward 
achieving  their  identified  measurable 
goals.  The  purpose  of  this  evaluation  is 
to  determine  whether  or  not  the  MS4  is 
meeting  the  requirements  of  the 
minimum  control  measures.  The  NPDES 
permitting  authority  is  responsible  for 
determining  whether  and  what  types  of 
monitoring  needs  to  be  conducted  and 
may  require  monitoring  in  accordance 
with  State/Tribe  monitoring  plans 
appropriate  to  the  watershed.  EPA  does 
not  encourage  requirements  for  "end-of- 
pipe"  monitoring  for  regulated  small 
MS4s.  Rather,  EPA  encourages 
permitting  authorities  to  carefully 
examine  existing  ambient  water  quality 
and  assess  data  needs.  Permitting 
authorities  should  consider  a 
combination  of  physical,  chemical,  and 
biological  monitoring  or  the  use  of  other 
en\ironmental  indicators  such  as 
exceedance  frequencies  of  water  quality 
standards,  impacted  dry  weather  flows, 
and  increased  flooding  fiuquency. 
(Qaytor,  R.  and  W.  Brown.  1996' 
Environmental  Indicators  to  Assess 
Storm  Water  Control  Programs  and 
Practices.  Center  for  Watershed 
Protection,  Silver  Spring,  MD.)  Section 
ILL.,  Water  Quality  Issues,  discusses 
monitoring  in  greater  detail. 

As  recommended  by  the 
Intergovernmental  Task  Force  on 
Monitoring  Water  Quality  (TITM).  the 
NPDES  permitting  authority  is 
encouraged  to  consider  the  following 
watershed  objectives  in  determining 
monitoring  requirements:  (1)  To 
characterize  water  quality  and 
ecosystem  health  in  a  watershed  over 
time,  (2)  to  determine  causes  of  existing 
and  future  water  quality  and  ecosystem 
health  problems  in  a  watershed  and 
develop  a  watershed  management 
program,  (3)  to  assess  progress  of 
watershed  management  program  or 
effectiveness  of  pollution  prevention 
and  control  practices,  and  (4)  to  suppori 
documentation  of  compliance  with 
permit  conditions  and/or  water  quality 
standards.  With  these  objectives  in 
mind,  the  Agency  encourages 
pariicipation  in  group  monitoring 
programs  that  can  take  advantage  of 
existing  monitoring  programs 
undertaken  by  a  variety  of  governmental 
and  nongovemental  entities.  Many 
States  may  already  have  a  monitoring 
program  in  effect  on  a  watershed  basis. 
The  ITFM  report  is  included  in  the 
docket  for  today's  rule 


(Intergovernmental  Task  Force  on 
Monitoring  Water  Quality.  1995.  TJie 
Strategy  for  Improving  Water-Quality 
Monitoring  in  the  United  States:  Final 
Report  of  the  Intergovernmental  Task  " 
Force  on  Monitoring  Water  Quality. 
Copies  can  be  obtained  from;  U.S. 
Geological  Siuvey.  Reston,  VA.). 

EPA  expects  that  many  types  of 
entities  will  have  a  role  in  supporting 
group  monitoring  activities — including 
federal  agencies.  State  agencies,  the 
public,  and  various  classes  or  categories 
of  point  source  discJiargers.  Some 
regulated  small  MS4s  might  be  required 
to  contribute  to  such  monitoring  efforts 
EPA  expects,  however,  that  their 
participation  in  monitoring  activities 
will  be  relatively  limited.  For  purposes 
of  today's  rule.  EPA  reconunends  that, 
in  general,  NPDES  permits  for  small 
MS4s  should  not  require  the  conduct  of 
any  additional  monitoring  beyond 
monitoring  that  the  small  MS4  may  be 
already  performing.  In  the  second  and 
subsequent  permit  terms.  EPA  expects 
that  some  limited  ambient  monitoring 
might  be  appropriately  required  for 
perhaps  half  of  the  regulated  small 
MS46.  EPA  expects  that  such 
monitoring  will  only  be  done  in 
identified  locations  for  relatively  few 
pollutants  of  concern.  EPA  does  not 
anticipate  "end-of-pipe"  monitoring 
requirements  for  r^julated  small  MS4s. 

EPA  received  a  wide  range  of 
comments  on  this  section  of  the  rule. 
Some  commenters  believe  that  EPA 
should  require  monitoring;  others  want 
a  strong  statement  that  the  newly 
regulated  small  MS4s  should  not  be 
required  to  monitor.  Many  commenters 
raised  questions  about  exacUy  what  EPA 
expects  MS45  to  do  to  evaluate  and 
assess  their  BMPs.  EPA  has 
intentionally  written  today's  rule  to 
provide  flexibility  to  both  MS4s  and 
permitting  authorities  regarding 
appropriate  evaluation  and  assessment. 
Permitting  authorities  can  specify- 
monitoring  or  other  means  of  evaluation 
when  writing  permits  If  additional 
requirements  are  not  specified.  MS4s 
can  decide  what  they  believe  is  the  most 
appropriate  way  to  evaluate  their  storm 
water  management  program  As 
mentioned  above,  JPA  expects  that  the 
necessity  for  monitoring  and  its  extent 
may  change  from  permit  cycle  to  permit 
cycle.  This  is  another  reason  for  making 
the  evaluation  and  assessment  rule 
requirements  verv  flexible. 

/.  Recordkeeping.  The  NPDES 
permitting  authority  is  required  to 
include  at  least  the  minimum 
appropriate  recordkeeping  conditions  in 
each  pemut.  Additionally,  the  NPDES 
permitting  authority  can  specify  that 
permittees  develop,  maintain,  and/or 
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submit  other  records  to  detennioe 
compliance  with  permit  conditions.  The 
MS4  operator  must  keep  these  records 
for  at  least  3  years  but  is  not  required 
to'submil  records  to  the  NPDES 
permitting  authority  unless  specifically 
directed  to  do  so.  The  MS4  operator 
must  make  the  records,  including  the 
storm  water  management  program, 
available  to  the  public  at  reasonable 
times  during  regular  business  hours  (see 
40  CFR  122.7  for  confidentiality 
provision).  The  MS4  operator  is  also 
able  to  assess  a  reasonable  charge  for 
copying  and  to  establish  advance  notice 
requirements  for  members  of  the  public. 

EPA  received  a  comment  that 
questioned  EPAs  authority  to  require 
MS4s  to  make  their  records  available  to 
the  public.  EPA  disagrees  with  the 
commenter  and  believes  that  the  CWA 
does  give  EPA  the  authority  to  require 
that  MS4  records  be  available.  It  is  also 
more  practical  for  the  public  to  request 
records  directly  from  the  MS4  than  to 
request  them  from  EPA  who  would  then 
make  the  request  to  the  MS4.  Based  on 
comments,  EPA  revised  the  proposed 
rule  so  as  not  to  limit  the  time  for 
advance  notice  requirements  to  2 
business  days. 

a.  Reporting.  Under  today's  rule,  the 
operator  of  a  regulated  small  MS4  is 
required  to  submit  annual  reports  to  the 
NPDES  permitting  authority  for  the  first 
permit  term  For  subsequent  permit 
terms,  the  MS4  operator  must  submit 
reports  in  years  2  and  4  unless  the 
NPDES  permitting  authority  requires 
more  frequent  reports.  EPA  received 
several  comments  supporting  this 
timing  for  report  submittal.  Other 
commenters  suggested  that  aimual 
reports  during  the  first  permit  cycle  are 
too  burdensome  and  not  necessary.  EPA 
believes  that  annual  reports  are  needed 
during  the  first  5-year  permit  term  to 
help  permitting  authorities  track  and 
assess  the  development  of  MS4 
programs,  which  should  be  established 
by  the  end  of  the  initial  term. 
Information  contained  in  these  reports 
can  also  be  used  to  respond  to  public 
inquiries. 

The  report  must  include  (1)  the  status 
of  compliance  with  permit  conditions, 
an  assessment  of  the  appropriateness  of 
identified  BMPs  and  progress  toward 
achieving  measurable  goals  for  each  of 
the  minimum  control  measures,  (2) 
results  of  information  collected  and 
analyzed,  including  monitoring  data,  if 
any,  during  the  reporting  period,  (3)  a 
summary  of  what  storm  water  activities 
the  permittee  plans  to  undertake  during 
the  next  reporting  cycle,  and  (4)  a 
change  in  any  identified  measurable 
goal(s)  that  apply  to  the  program 
elements. 


The  NPDES  permitting  authority  is 
encouraged  to  provide  a  brief  two-page 
reporting  format  to  facilitate  compiling 
and  analyzing  the  data  bom  submitted 
reports.  EPA  does  not  believe  that 
submittal  of  a  brief  annual  report  of  this 
nature  is  overly  burdensome,  and  has 
not  changed  the  required  reporting  time 
frame  from  the  proposal.  The  permitting 
authority  will  use  the  reports  in 
evaluating  compliance  with  permit 
conditions  and,  where  necessary,  will 
modify  the  permit  conditions  to  address 
changed  conditions. 

iii  Permit-As-A-Shield.  Section 
122.36  describes  the  scope  of 
authorization  (i.e.  "permit-as-a-shield") 
under  an  NPDES  permit  as  provided  by 
section  402(k)  of  the  CWA.  Section 
402fk)  provides  that  compliance  with  an 
NPDES  permit  is  deemed  compliance, 
for  purposes  of  enforcement  imdar  CWA 
sections  309  and  505,  with  CWA 
sections  301,  302,  306,  307,  and  403, 
except  for  any  standard  imposed  under 
section  307  for  toxic  pollutants 
injurious  to  human  health. 

EPA's  Policy  Statement  on  Scope  of 
Discharge  Authorization  and  Shield 
Associated  with  NPDES  Permits, 
originally  issued  on  July  1, 1994,  and 
revised  on  April  11, 1995,  provides 
additional  information  on  this  matter. 

e.  Other  Applicable  NPDES 
Requirements 

Any  NPDES  permit  issued  to  an 
operator  of  a  regulated  small  MS4  must 
also  include  other  applicable  NPDES 
permit  requirements  and  standard 
conditions,  specifically  the  applicable 
requirements  and  conditions  at  40  CFR 
122.41  through  122.49.  Reporting 
requirements  for  regulated  small  MS4s 
are  governed  by  §  122.34  and  not  the 
existing  requirements  for  mediiun  and 
large  MS4s  at  §  122.42(c).  hi  addiUon, 
the  NPDES  permitting  authority  is 
encouraged  to  consult  the  Interim 
Permitting  Approach,  issued  on  August 
1, 1996.  The  discussion  on  the  Interim 
Permitting  Approach  in  Section  I1.L.1, 
Water  Quality  Based  Effluent  Limits, 
provides  more  information.  The 
provisions  of  §§  122.41  through  122.49 
establish  permit  conditions  and 
limitations  that  are  broadly  applicable 
to  the  entire  range  of  NPDES  permits. 
These  provisions  should  be  interpreted 
in  a  manner  that  is  consistent  with 
provisions  that  address  specific  classes 
or  categories  of  discharges.  For  example, 
§  122.44(d)  is  a  general  requirement  that 
each  NPDES  permit  shall  include 
conditions  to  meet  water  quality 
standards.  This  requirement  will  be  met 
by  the  specific  approach  outlined  in 
today's  rule  for  the  implementation  of 
BMPs.  BMPs  are  the  most  appropriate 


form  of  effluent  limitations  to  satisfy 
technology  requirements  and  water 
quality-based  requirements  in  MS4 
permits  (see  the  introduction  to  Section 
n.H.3,  Municipal  Permit  Requirements, 
Section  n.H.3.h,  Reevaluation  of  Rule, 
and  the  discussion  of  the  Interim 
Permitting  Policy  in  Section  II.L.l. 
below). 

f.  Enforceability 

NPDES  permits  are  federally 
enforceable.  Violators  may  be  subject  to 
the  enforcement  actions  and  penalties 
described  in  CWA  sections  309,  504, 
and  505  or  under  similar  water 
pollution  enforcement  provisions  of 
State,  tribal  or  local  law.  Compliance 
with  a  permit  issued  pursuant  to  section 
402  of  the  Clean  Water  Act  is  deemed 
compliance,  for  purposes  of  sections 
309  and  505,  wiUi  sections  301,  302, 
306,  307,  and  403  (except  any  standard 
imposed  under  section  307  for  toxic 
pollutants  injurious  to  human  health). 

g.  Deadlines 

Today's  final  rule  includes 
"expeditious  deadlines"  as  directed  by 
CWA  section  402(p)(6).  In  proposed 
S  122.26(e).  the  permit  application  for 
the  "ISTEA"  fecilities  was  maintained 
as  August  7,  2001  and  the  permit 
application  deadline  for  storm  water 
discharges  associated  with  other 
construction  activity  was  established  as 
3  years  and  90  days  from  the  final  rule 
date.  In  proposed  S  122.33(c)(1), 
operators  of  regulated  small  MS4s  were 
required  to  seek  permit  coverage  within 
3  years  and  90  days  from  the  date  of 
publication  of  the  final  rule.  In 
proposed  S  122.33(c)(2).  operators  of 
regulated  small  MS4s  designated  by  the 
NPDES  permitting  authority  on  a  local 
basis  under  §  122.32(a)(2)  must  seek 
coverage  under  an  ?^DES  permit  within 
60  days  of  notice,  unless  the  NPDES 
permitting  authority  specifies  a  later 
date. 

In  order  to  increase  the  clarity  of 
today's  final  rule,  EPA  has  changed  the 
location  of  some  of  the  above 
requirements.  All  application  deadlines 
for  both  Phase  I  and  Phase  n  are  now 
listed  or  referenced  in  §  122.26(e). 
Section  122.26(e)(1)  contains  the 
deadlines  for  storm  water  associated 
with  industrial  activity.  Paragraph  (i) 
has  been  changed  to  correct  a 
typographical  error.  Paragraph  (ii)  has 
beien  revised  to  reflect  the  changed 
application  date  for  "ISTEA"  facilities. 
(See  discussion  in  section  1.3.  ISTEA 
Sources).  The  application  deadline  for 
storm  water  discharges  associated  with 
other  construction  activity  is  now  in  a 
new  §  122.26(e)(8).  The  application 
deadline  for  regulated  small  MS45 


remains  in  §  122.33(c)  because  this 
section  is  written  in  "readable 
regulation  "  format,  but  it  is  also 
described  in  a  new  §  122.26(e)(9). 

Under  today's  rule,  permitting 
authorities  are  allowed  up  to  3  years  to 
issue  a  general  permit  and  MS4s 
designated  under  S  122.32(a)(1)  are 
allowed  up  to  3  years  and  90  days  to 
submit  a  permit  application.  Operators 
of  regulated  small  M.S4s  that  choose  to 
be  a  co-permittee  with  an  adjoining  MS4 
with  an  existing  NPDES  storm  water 
permit  must  apply  for  ^modification  of- 
that  permit  within  the  same  time  frame. 
Several  commenters  stated  that  90  days 
was  not  adequate  time  to  submit  an 
NOI.  This  might  be  true  if  facilities  did 
not  start  developing  their  storm  water 
program  until  publication  of  their 
general  permit.  In  fact,  municipalities 
should  start  developing  their  storm 
water  program  upon  publication  of 
today's  final  rule,  if  they  have  not 
already  done  so.  Municipalities  that  are 
uncertain  if  they  fall  within  the 
urbanized  area  should  ask  their 
permitting  authority.  EPA  believes  that 
municipalities  should  not  automatically 
take  three  years  and  90  days  to  develop 
a  program  and  submit  their  NOI.  Three 
years  is  the  maximum  amount  of  time 
to  issue  a  general  permit.  MS4s  that  are 
automatically  designated  under  today's 
rule  may  have  less  than  3  years  and  90 
days  if  die  permitting  authority  issues  a 
permit  that  requires  submission  of  NOIs 
before  that  time  EPA  encourages  States 
to  modify  their  NPDES  program  to 
include  storm  water  and  issue  their 
permits  as  soon  as  possible.  It  is 
important  for  permitting  authoritiBS  to 
keep  their  municipalities  informed  of 
their  progress  in  developing  or 
modifying  their  NPDES  storm  water 
requirements. 

EPA  recognizes  that  MS4s  brought 
into  the  program  due  to  the  2000  Census 
calculations  do  not  have  as  much  time 
to  develop  a  program  as  those  already 
designated  &t>m  the  1990  Census. 
However,  the  official  Bureau  of  the 
Census  urbanized  area  calculation  for 
the  2000  Census  is  expected  to  be 
published  in  the  Federal  Register  in  the 
spring  of  2002,  which  should  give  the 
potentially  affected  MS4s  adequate  time 
to  prepare  for  compliance  under  the 
applicable  permit  However,  if  the 
publication  of  this  information  is 
delayed,  MS4s  in  newly  designated 
urbanized  areas  will  have  180  days  from 
the  time  the  new  designations  are 
published  to  submit  an  NOI.  consistent 
with  the  time  frame  for  other  regulated 
MS4s  that  are  designated  after 
promulgation  of  the  rule. 

The  proposed  application  deadline  for 
MS4s  designated  under  §  122.32(a)(2) 


was  within  60  days  of  notice.  Many 
commenters  slated  that  60  days  does  not 
provide  adequate  time  for  the 
preparation  of  an  NOI  or  permit 
application.  EPA  agrees  that  newly 
designated  MS4s  may  not  be  aware  that 
thev  might  be  designated  since  the 
permitting  authority  could  take  several 
years  to  develop  designation  criteria. 
EPA  has  decided  that  the  application 
time  frame  for  these  facilities  should  be 
consistent  with  the  180  days  allowed  for 
facilities  designated  under 
§§  122.26(a)(9)(i)(C)  and  (D).  Section 
122.33(c)(2)  of  today's  final  rule 
contains  the  modified  time  frame  of  180 
days  to  apply  for  coverage. 

h.  Reevaluation  of  Rule 

The  municipal  caucus  of  the  Storm 
Water  Phase  II  FACA  Subcommittee 
asked  EPA  to  demonstrate  its 
commitment  to  revisit  the  municipal 
requirements  of  today's  nJe  and  make 
changes  where  necessary  after 
evaluating  the  storm  water  program  and 
researching  the  effectiveness  of 
municipal  BMPs.  In  §  122.37  of  today's 
final  rule,  EPA  commits  to  revisiting  the 
regulations  for  the  municipal  storm 
water  discharge  control  program  after 
completion  of  the  first  two  permit  terms. 
EPA  intends  to  use  this  time  to  worJ( 
closely  with  stakeholders  on  research 
efforts.  Gathering  and  analyzing  data 
related  to  the  storm  water  program, 
including  data  regarding  the 
effectiveness  of  BMPs,  is  critical  to 
EPA's  storm  water  program  evaluation. 
EPA  does  not  intend  to  change  today's 
NPDES  municipal  storm  water  program 
until  the  end  of  this  period,  except 
under  the  following  circumstances;  a 
court  decision  requires  changes:  a 
technical  change  is  necessary  for 
implementation:  or  the  CWA  is 
modified,  thereby  requiring  changes 
After  careful  analysis,  EPA  might  also 
consider  changes  from  consensus-based 
stakeholder  requests  regarding 
requirements  applicable  to  newly 
regulated  MS4s.  EP.\  will  apply  the 
August  1, 1996,  Interim  Permitting 
Approach  to  today's  program  during 
this  interim  period  and  encourages  all 
permitting  authorities  to  use  this 
approach  in  municipal  storm  water 
permits  for  newly  regulated  MS4s  and 
in  determining  MS4  permit 
requirements  under  a  TMDL  approach. 
After  careful  consideration  of  the  data, 
EPA  will  make  modifications  as 
necessary. 

EPA  received  comments  that 
supported  waiting  two  permit  cycles 
before  re-evaluating  the  nde  and  other 
comments  that  requested  re-evaluation 
much  sooner.  EPA  anticipates  two  full 
permit  cycles  are  necessary  to  obtain 


enough  data  to  significantly  evaluate  the 
rule.  The  re-evaluation  time  frame  of  1 3 
years  from  today  remains  as  proposed. 

/  Other  Designated  Storm  Water 
Discharges 

1 .  Discharges  Associated  with  Small 
Construction  Activity 

Section  122.26(b)(15)  of  today's  rule 
designates  certain  construction 
activities  for  regulation  as  "storm  water 
discharges  associated  with  small 
construction  activity."  Specifically, 
storm  water  discharges  from 
construction  activity  equal  to  or  greater 
than  1  acre  and  less  than  5  acres  are 
automatically  designated  except  in 
those  circumstances  where  the  operator 
(i.e.,  person  responsible  for  discharges 
that  might  occur)  certifies  to  the 
permitting  authority  that  one  of  two 
specific  waiver  circumstances 
(described  in  section  b.  below)  applies 
Sites  below  one  acre  may  be  designated 
under  S  122.26(b)(15)(ii)'where 
necessar>'  to  protect  water  quality. 

Today's  rule  regulates  these 
construction-related  storm  water 
sources  under  CWA  section  402(p)(6)  to 
protect  water  quality  rather  than  under 
CWA  section  402(p)(2).  Designation 
under  402(p)(6)  gives  States  and  EPA 
the  nexibility  to  waive  the  permit 
requirement  for  construction  activity 
that  is  not  likely  to  impair  water  quality, 
and  to  designate  additional  sources 
below  one  acre  that  are  likely  to  cause 
water  quality  impairment  Thus,  the  one 
acre  threshold  of  today's  rule  is  not  an 
absolute  threshold  like  the  five  acre 
threshold  that  applies  under  the  existing 
storm  water  rule. 

Today's  rule  regulating  certain  storm 
water  discharges  from  construction 
activity  disturbing  less  than  5  acres  is 
consistent  with  the  9th  Circuit  remand 
in  NHDCv.  EPA.  966  F.2d  1292  (9th  Or. 
1992).  In  that  case,  the  court  remanded 
portions  of  the  existing  storm  water 
regulations  related  to  discharges  from 
construction  .sites.  The  existing  Phase  I 
regulations  define  "storm  water 
discharges  associated  with  industiiai 
activity"  to  include  storm  water 
discharges  from  construction  sites 
disturbing  5  acres  or  more  of  total  land 
area  (see  40  CFR  122.26(b)(14)(x)).  In  its 
decision,  the  court  concluded  that  the  5- 
acre  threshold  was  improper  because 
the  Agency  had  failed  to  identify 
information  "to  support  its  perception 
that  construction  activities  on  less  than 
5  acres  are  non-industrial  in  nature" 
(966  F.2d  at  1306).  The  court  remanded 
the  exemption  to  EPA  for  further 
proceedings  (966  F.2d  at  1310).  EP.'V't 
objectives  in  today's  action  include  an 
effort  to  (1)  address  the  9th  Circuit 
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remand  to  reconsider  reguladon  of 
storm  water  disciiarges  from 
construction  activities  that  disturb  less 
Ihfji  5  acres  of  land.  (2)  address  water 
quality  concerns  associated  with  such 
activities,  and  (3)  balance  conflicting 
recommendations  and  concerns  of 
stakeholders  in  the  regulation  of 
additional  construction  activity. 

EPA  responded  to  the  Ninth  Circuit's 
decision  by  designating  discharges  from 
construction  activities  that  disturb 
between  1  and  S  acres  as  "discharges 
associated  with  small  construction 
activity  "  under  CWA  section  402(p)(6), 
rather  than  as  "discharges  associated 
with  industrial  activity"  under  CWA 
section  402(p)(2)(B).  Although  a  size 
criterion  alone  may  be  an  indicator  of 
whether  runoff  from  construction  sites 
between  1  and  5  acres  is  "associated 
with  industrial  activity,"  the  Agency  is 
instead  relying  on  a  size  threshold  in 
tandem  with  provisions  that  allow  for 
designations  and  waivers  based  on 
potential  for  "predicted  water  quality 
Impairments  '  to  regulate  construction 
sites  between  1  and  5  acres  under  CWA 
section  402(p)(6).  This  approach  was 
chosen  by  the  Agency  for  the  sake  of 
simplicity  and  certainty  and,  most 
importandy,  to  protect  water  quality 
consistent  with  the  mandate  of  CWA 
section  402(p)(6).  Today's  rule  also 
Includes  extended  application  deadlines 
for  this  new  category  of  dischargers 
under  the  authority  of  CWA  section 
402(p)(6)  (see  §  122.26(e)(8)  of  today's 
rule). 

In  today's  rule,  EPA  is  regulating 
storm  water  discharges  from  additional 
construction  sites  to  better  protect  the 
Nation's  waters,  while  remaining 
sensitive  to  a  concern  that  the  Agency 
should  not  regulate  discharges  from 
construction  sites  that  might  not  or  do 
not  have  adverse  water  quality  impacts. 
EPA  beUeves  that  today's  rule  will 
successfully  accomplish  this  objective 
by  establishing  a  1-acre  threshold 
nationwide  that  includes  the  flexibility 
to  allow  the  permitting  authority  to  both 
waive  requirements  for  discharges  from 
sites  that  are  not  expected  to  cause 
adverse  water  quality  impacts  and  to 
designate  discharges  from  sites  below  1- 
acre  based  on  adverse  water  quality 
impacts. 

In  addition  to  the  diminishing  water 
quality  benefits  of  regidating  all  sites 
below  one  acre,  the  Agency  relied  on 
practical  considerations  in  establishing 
a  one  acre  threshold  and  not  setting  a 
lower  threshold.  Regardless  of  the 
threshold  established  by  EPA,  a  NPDES 
permit  can  only  be  required  if  a 
construction  site  has  a  point  source 
discharge.  A  point  source  discharge 
means  that  pollutants  are  added  to 


waters  of  the  United  States  through  a 
discernible,  confined,  discrete 
conveyance.  "Sheet  flow"  runoff  from  a 
small  construction  site  would  not  result 
in  a  point  source  discharge  unless  and 
until  it  channelized.  As  the  amoimt  of 
disturbed  land  surface  decreases, 
precipitation  is  less  likely  to  channelize 
and  create  a  "point  source"  discharge 
(assuming  the  absence  of  steep  slopes  or 
other  factors  that  lead  to  increased 
channelization).  Categorical  designation 
of  very  small  sites  may  create  confusion 
about  applicability  of  the  NPDES 
permitting  program  to  those  sites.  EPA"s 
one  acre  threshold  reflects,  in  part,  the 
need  to  recognize  that  smaller  sites  are 
less  likely  to  result  in  point  source 
discharges.  Of  course,  the  NPDES 
permitting  authority  could  designate 
smaller  sites  (below  one  acre,  assuming 
point  source  discharges  occur  from  the 
smaller  designated  sites)  for  regulation 
if  a  watershed  or  other  local  assessment 
indicated  the  need  to  do  so.  The  Phase 
U  rule  includes  this  designation 
audiority  at  40  CFR  122.2B(a){9)(i)(D) 
and  (b)(15)(ii). 

The  one  acre  threshold  also  provides 
an  administrative  tool  for  more  easily 
identifying  those  sites  that  are  identified 
for  coverage  by  the  rule  (but  may  receive 
a  waiver)  and  those  that  are  not 
automatically  covered  (but  may  be 
designated  for  inclusion).  Although  all 
construction  sites  less  than  five  acres 
could  have  a  significant  water  quality 
impact  cumulatively,  EPA  is 
automatically  designating  for  permit 
coverage  only  those  storm  water 
discharges  from  construction  sites  that 
disturb  land  equal  to  or  greater  than  one 
acre.  Categorical  regulation  of 
discharges  from  construction  below  this 
one  acre  threshold  would  overwhelm 
the  resources  of  permitting  authorities 
and  might  not  yield  corresponding 
water  quality  benefits.  Construction 
activities  that  disturb  less  than  one  acre 
make  up,  in  total,  a  very  small 
percentage  of  the  total  land  disturbance 
from  construction  nationwide.  The  one 
acre  threshold  is  reasonable  for 
accomplishing  the  water  quality  goals  of 
CWA  section  402(p)(6)  because  it  results 
in  97.5%  of  the  total  acreage  disturbed 
by  construction  being  designated  for 
coverage  by  the  NPDES  storm  water 
program,  while  excluding  from 
automatic  coverage  the  numerous 
smaller  sites  that  represent  24.7%  of  the 
total  number  of  construction  sites. 

Some  commenters  believed  that  EPA 
has  not  adequately  identified  water 
quality  problems  associated  with  storm 
water  discharges  from  construction 
activity  disturbing  less  than  five  acres. 
Other  commenters  believed  that  storm 
water  discharges  from  small 


construction  activity  is  a  significant 
water  quality  problem  nationwide. 
Section  I.B.3,  Construction  Site  Runoff, 
provides  a  detailed  discussion  of 
adverse  water  quality  impacts  resulting 
from  construction  site  storm  water 
discharges.  EPA  is  regulating  .storm 
water  discharges  from  construction 
activity  disturbing  between  1  and  S 
acres  because  the  cumulative  impact  of 
many  sources,  and  not  just  a  single 
identified  source,  is  typically  the  cause 
for  water  quality  impairments, 
particularly  for  ^diment-related  water 
quality  standards. 

Several  commenters  requested  that 
EPA  regulate  discharges  from  small 
construction  activity  as  "discharges 
associated  with  industrial  activity" 
under  CWA  402(p)(4)  and  not,  as 
proposed,  as  "storm  water  discharges 
associated  with  other  activity""  under 
CWA  402(p)(6).  EPA  is  regulating 
discharges  frtim  small  construction  sites 
as  "small  construction  activity"  under 
the  authority  of  CWA  section  402(p)(6), 
rather  than  section  402(p)(4).  to  ensure 
that  regulation  of  these  sources  is  water 
quality-sensitive.  CWA  section  402(p)(6) 
affords  the  opportunity  for  designations 
and  waivers  of  soiuces  based  on 
potential  for  "'predicted  water  quality 
impairments."  Regulation  of  storm 
water  "associated  with  industrial 
activity"  does  not  necessarily  focus 
regulation  to  protect  water  quality. 

a.  Scope 

The  definition  of  "storm  water 
discharges  associated  with  small 
construction  activity""  includes 
discharges  from  construction  activities, 
such  as  clearing,  grading,  and 
excavating  activities,  that  result  in  the 
disturbance  of  equal  to  or  greater  than 
1  acre  and  less  than  5  acres  (see 
%  122.26(b)(15)(i)).  Such  activities  could 
include:  road  building;  construction  of 
residential  houses,  office  buildings,  or 
industrial  buildings:  or  demolition 
activity.  The  definition  of  "storm  water 
discharges  associated  with  small 
construction  activity""  also  includes  any 
other  construction  activity,  regardless  of 
size,  designated  based  on  the  potential 
for  contribution  to  a  violation  of  a  water 
quality  standard  or  for  significant 
contribution  of  pollutants  to  waters  of 
the  United  States  (§  122.26(b)(15)(ii)). 
This  designation  is  made  by  the 
Director,  or  in  States  with  approved 
NPDES  programs,  either  the  Director  or 
the  EPA  Regional  Administrator. 

For  the  purposes  of  today's  rule,  the 
definition  of  "storm  water  discharges 
associated  with  small  construction 
activity"  includes  discharges  from 
activities  disturbing  less  than  1  acre  if 
that  construction  activity  is  part  of  a 


"larger  common  plan  of  development  or 
sale"  with  a  planned  disturbance  of 
equal  to  or  greater  than  1  acre  of  land. 
A  "larger  common  plan  of  development 
or  sale"  means  a  contiguous  area  where 
multiple  separate  and  distinct 
construction  activities  are  planned  to 
occur  at  different  times  on  different 
schedules  under  one  plan,  e.g.,  a 
housing  development  of  five  '/<  acre  lots 
l§122.26(b)(lS)(i)). 

In  addition  to  the  regulatory  text  for 
smaller  construction,  the  Agency  is  also 
revising  the  existing  text  of 
§  122.26(b)(14)(x)  to  clarify  EPA's 
intention  regarding  construction 
projects  involving  a  larger  common  plan 
of  development  or  sale  ultimately 
disturbing  5  or  more  acres.  Operators  of 
such  sites  are  required  to  seek  coverage 
under  an  NPDES  permit  regardless  of 
the  number  of  lots  in  the  larger  plan 
because  designation  for  permit  coverage 
is  based  on  the  total  amount  of  land  area 
to  be  disturbed  under  the  common  plan. 
This  designation  attempts  to  address  the 
potential  cumulative  effects  of 
numerous  construction  activities 
concentrated  in  a  given  area. 

Several  commenters  asked  that  EPA 
allow  the  permitting  authority  to  set  the 
appropriate  size  threshold  tiased  on 
water  quality  studies.  While  EPA  agrees 
that  location-specific  water  quality 
studies  provide  an  ideal  information 
base  from  which  to  make  regulatory 
decisions,  today's  rule  establishes  a 
default  standard  for  regulation  in  the 
absence  of  location-specific  studies.  The 
rule  does  allow  for  deviation  from  the 
default  standard  through  additional 
designations  and  waivers,  however, 
when  supported  by  location-specific 
water  quality  information.  The  rule 
codifies  the  ability  of  permitting 
authorities  to  provide  waivers  for  sites 
greater  than  or  equal  to  one  acre  (the 
default  standard)  and  designate 
additional  discharges  from  small  sites 
below  one  acre  when  location-specific 
information  suggests  that  the  default  1 
acre  standard  is  either  unnecessary 
(waivers)  or  too  limited  (designations)  to 
protect  water  qualit>'. 

Some  commenters  wanted  EPA  to 
base  the  regulation  of  storm  water 
discharges  from  construction  sites  not 
only  on  size,  but  also  on  the  duration 
and  intensity  of  activity  occurring  on 
the  site.  EPA  believes  that  a  national  1- 
acre  threshold,  in  combination  with 
waivers  and  additional  designations,  is 
the  most  effective  and  simplest  way  to 
address  adverse  water  quality  impacts 
from  storm  water  from  small 
construction  sites.  Moreover,  as 
discussed  below,  the  waiver  for  rainfall 
erosivity  does  account  for  projects  of 
limited  duration.  EPA  believes. 


however,  that  the  intensity  of  activity 
occurring  on-site  would  be  a  ver>' 
difficult  condition  to  quantify 

Many  commenters  requested  that  EPA 
maintain  the  5  acre  threshold  from  the 
existing  regulations,  which  include 
opportunities  for  site-specific 
designation,  as  the  regulatory  scope  for 
regulating  storm  water  from 
construction  sites,  i.e.,  that  the  Agency 
not  automatically  regulate  storm  water 
discharges  from  sites  less  than  5  acres. 
Several  commenters  wanted 
construction  requirements  to  be  applied 
to  sites  smaller  than  1  acre,  while  some 
commenters  suggested  alternative 
thresholds  of  2  or  3  acres.  The  rest  of  the 
commenters  supported  the  1  acre 
threshold.  None  of  the  commenters 
presented  any  data  or  rationales  to 
support  a  specific  size  threshold. 

EPA  examined  alternative  size 
thresholds,  including  O.S  acre,  1  acre,  2 
acres  and  5  acres.  EPA  had  difficulty 
evaluating  the  alternative  size 
thresholds  because,  while  direcdy 
proportional  to  the  size  of  the  disturbed 
site,  the  water  quality  threat  posed  by 
discharges  from  construction  sites  of 
differing  sizes  varies  nationwide, 
depending  on  the  local  climatological, 
geological,  geographical,  and 
hydrological  influences.  In  order  to 
ensure  improvements  in  water  quality 
nationwide,  however,  today's  rule  does 
not  allow  various  permitting  authorities 
to  establish  different  size  thresholds 
except  based  on  the  waiver  and 
designation  provisions  of  the  rule.  EPA 
believes  that  the  water  quality  impact 
from  small  construction  sites  is  as  high 
as  or  higher  than  the  impact  from  larger 
sites  on  a  per  acre  basis  By  selecting  the 
1  acre  size  threshold  and  coupling  it 
with  waivers  and  additional 
designations.  EPA  is  seeking  to 
standardize  improvement  of  water 
quality  on  a  national  basis  while 
providing  permitting  authorities  with 
the  opportunity  to  designate  those 
unregulated  activities  causing  water 
quality  impairments  regardless  of  site 
size,  as  well  as  to  waive  requirements 
when  information  demonstrates  that 
regulation  is  unnecessary'. 

EPA  recognizes  that  the  size  criterion 
alone  may  not  be  the  most  ideal 
predictor  of  the  need  for  regulation,  but 
effective  protection  of  water  quality 
depends  as  much  on  simplicity  in 
implementation  as  it  does  on  the 
scientific  information  underlying  the 
regulatory  criteria.  The  default  size 
criterion  of  1  acre  will  ensure  protection 
against  adverse  water  quality  impacts 
firom  storm  water  from  small 
construction  sites  while  not 
overburdening  the  resources  of 
permitting  authorities  and  the 


construction  industry  to  implement  the 
program  to  protect  water  quality  in  the 
first  place. 

One  commenter  stated  a  need  to 
clarify  whether  routine  road 
maintenance  is  considered  construction 
activity  for  the  purpose  of  today's  rule. 
The  NPDES  general  permit  for 
discharges  from  construction  sites  larger 
than  5  acres  defined  "commencement  of 
construction"  as  the  initial  disturbance 
of  soils  associated  with  clearing, 
grading,  or  excavating  activities  or  other 
construction  activities  (63  FR  7913).  For 
construction  sites  disturbing  less  than  S 
acres,  EPA  does  not  consider 
construction  activity  to  include  routine 
maintenance  performed  to  maintain  the 
original  line  and  grade,  hydraulic 
capacity,  or  original  purpose  of  the 
facility. 

Two  commenters  believed  that  the 
Multi-Sector  General  Permit  for  storm 
water  discharges  from  industrial 
activities  (MSGP)  (60  FR  50804)  already 
appUes  to  storm  water  discharges  from 
construction  activities  at  oil  and  gas 
exploration  and  production  sites  and 
asked  for  a  clarification  on  this  issue. 
Commenters  also  requested  a  single 
general  permit  to  authorize  both 
industrial  storm  water  discharges  and 
construction  site  discharges  which 
occur  at  the  same  industrial  site. 

CurrenUy.  when  construction  activity' 
disturbing  mora  than  5  acres  occurs  on 
an  industrial  site  covered  by  the  MSGP. 
authorization  under  a  separate  NPDES 
construction  permit  is  needed  l)ecause 
the  MSGP  does  not  include  the 
"construction  "  industrial  sector.  While 
the  MSGP  does  address  sediment  and 
erosion  control,  it  is  not  as  specific  as 
the  NPDES  general  permit  for  storm 
water  discharges  from  construction 
activities  disturbing  more  than  5  acres. 
Though  permitting  authorities  could 
conceivably  develop  a  single  general 
permit  to  authorize  storm  water 
discharges  associated  with  construction 
activit\'  at  these  industrial  facilities,  the 
commenter's  request  is  not  addressed  by 
today's  rulemaking.  When  today's  rule 
is  implemented  through  general  permits 
(to  be  issued  later),  the  permitting 
authority  will  have  discretion  whether 
or  not  to  incorporate  the  permit 
requirements  for  both  the  industrial 
storm  water  discharges  and  construction 
site  storm  water  discharges  into  a  single 
general  permit.  This  type  of  request 
should  be  addressed  to  the  permitting 
authority. 

One  commenter  suggested  that 
discharges  from  small  construction  sites 
should  be  regulated  through  a  "self- 
implementing  rule "  approach.  While 
today's  rule  is  not  a  self-implementing 
rule,  it  does  add  S  122.28(b)(2)(v).  which 
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gives  the  permitting  authority  the 
discretion  to  authorize  a  construction 
general  permit  for  sites  less  than  5  acres 
without  submitting  a  notice  of  intent. 
Such  noD-registration  general  permits 
function  similarly  to  self-implementing 
rules,  but  are.  in  fact,  permits.  Today's 
rule  will  be  implemented  through 
NPDES  permits  rather  than  self- 
implementing  regulations  to  capitalize 
on  the  compliance,  tracking, 
enforcement,  and  public  participation 
associated  with  NPDES  permits  (see 
discussion  in  section  n.C). 

Other  commenters  believed  that  only 
the  permitting  authority  should  regulate 
construction  site  storm  water  discharges 
(under  a  NPDES  permit)  and  that  a 
small  MS4  operalor's  regulation  of 
storm  water  discharges  associated  with 
construction  (under  the  small  MS4 
NPDES  storm  water  program)  is 
redundant.  EPA  disagrees  that  control 
measure  implementation  by  the  NPDES 
authority  and  the  small  MS4  operator  is 
redundant.  To  the  extent  the  two  efforts 
overlap,  today's  rule  provides  for 
consolidation  and  coordination  of 
substantive  requirements  via 
incorporation  by  reference  permitting. 
Small  MS45  operators  may  choose  to 
impose  more  prescriptive  requirements 
than  an  NPDES  permitting  authority 
based  on  localized  water  quality  needs. 
In  those  cases.  EPA  intends  that  the 
substantive  requirements  from  the  small 
MS4  program  should  apply  as  the 
NPDES  permit  requirements  for  the 
construction  site  discharger.  In  cases 
where  a  small  MS4  program  does  not 
prioritize  and  focus  on  storm  water  from 
construction  sites  (beyond  the  small 
MS4  minimum  control  measure  in 
today's  rule,  which  does  not  require  the 
small  MS4  operator  to  control 
construction  site  discharges  in  a  manner 
as  prescriptive  as  is  expected  for 
discharges  regulated  under  NPDES 
permits),  the  Agency  intends  that  the 
NPDES  general  permit  will  provide  the 
substantive  standards  applicable  to  the 
construction  site  discharge.  EPA  does 
anticipate,  however,  that 
implementation  of  MS4  programs  to 
address  construction  site  runoff  within 
their  jurisdiction  will  enhance  overall 
NPDES  compliance  by  construction  site 
dischargers.  EPA  also  notes  that  under 
§  122.35(b).  the  permitting  authority 
may  recognize  its  own  program  to 
control  storm  water  discharges  from 
construction  sites  in  lieu  of  requiring 
sucb  a  program  in  an  MS4'5  NPDES 
permit,  provided  that  the  permitting 
authority's  program  satisfies  the 
requirements  of  §  122.34(b)(4). 
including,  for  example,  procedures  for 
site  plan  reviews  and  consideration  of 


information  submitted  by  the  public  on 
individual  construction  sites  in  each 
jurisdiction  required  to  be  covered  by 
the  program. 

b.  Waivers 

Under  S  122.26(b)(15)(i)  of  today's 
rule,  NPDES  permitting  authorities  may 
waive  today's  requirement  for 
construction  site  operators  to  obtain  a 
permit  in  two  circumstances.  The  first 
waiver  is  intended  to  apply  where  little 
or  no  rainfall  is  expected  during  the 
period  of  construction.  The  second 
waiver  may  be  granted  when  a  TMDL  or 
equivalent  analysis  indicates  that 
controls  on  construction  site  discharges 
are  not  needed  to  protect  water  quality. 

The  first  waiver  is  based  on  "low 
predicted  rainfall  erosivity"  which  can 
be  found  using  tables  of  rainfall-runoff 
erosivity  (R)  values  published  for  each 
region  in  the  U.S.  R  factors  are 
published  in  the  U.S.  Department  of 
Agriculture  (USDA)  Agricultural 
Handbook  703  (Renard.  K.G..  Foster. 
G.R..  Weesies.  G.A.,  McCool.  D.K.,  and 
D.C.  Voder.  1997.  Predicting  Soil 
Erosion  by  Water:  A  Guide  to 
Conservation  Planning  with  the  Revised 
Universal  Soil  Loss  Equation  (RUSLB). 
U.S.  Department  of  Agriculture 
Handbook  7031.  The  R  factor  varies 
based  on  the  time  during  the  year  when 
construction  activity  occurs,  where  in 
the  country  it  occurs,  and  how  long  the 
construction  activity  lasts.  The 
permitting  authority  may  determine, 
using  Handbook  703.  which  times  of 
year,  if  any,  the  waiver  opportunity  is 
available  for  construction  activity.  EPA 
will  provide  assistance  either  through 
computer  programs  or  the  World  Wide 
Web  on  how  to  determine  whether  this 
waiver  applies  for  a  particular 
geographic  area  and  time  period. 
Application  of  this  waiver  for  regulatory 
purposes  will  be  determined  by  the 
authorized  NPDES  authority.  This 
waiver  is  discussed  further  in  the 
following  section  titled  Rainfall- 
Erosivity  Waiver. 

The  second  waiver  is  based  on  a 
consideration  of  ambient  water  quality. 
This  waiver  is  available  after  a  State  or 
EPA  develops  and  implements  TMDLs 
for  the  pollutant(s)  of  concern  from 
storm  water  discharges  associated  with 
construction  activity.  This  waiver  is  also 
available  for  sites  discharging  to  non- 
impaired  waters  that  do  not  require 
TMDLs.  when  an  equivalent  analysis 
has  determined  allocations  for  small 
construction  sites  for  the  pollutant(s)  of 
concern  or  determined  that  such 
allocations  are  not  needed  to  protect 
water  quality  based  on  consideration  of 
existing  in-stream  concentrations, 
expected  growth  in  pollutant 


contributions  from  all  sources,  and  a 
margin  of  safety  The  Agency  envisions 
an  equivalent  analysis  mat  would 
demonstrate  that  water  quality  is  not 
threatened  by  storm  water  discharges 
from  small  construction  activity.  This 
waiver  is  discussed  further  below  in  the 
sections  titled  TMDL  Waiver  and  Water 
Quality  Issues. 

The  proposed  rule  included  a  waiver 
based  on  "low  predicted  soil  loss."  This 
waiver  provision  would  have  been 
applicable  on  a  case-by-case  basis  where 
the  annual  soil  loss  rate  for  the  period 
of  construction  for  a  site,  using  the 
Revised  Universal  Soil  Loss  Equation 
(RUSLE).  would  be  less  than  2  tons/ 
acre/year.  The  aimual  soil  loss  rate  of 
less  than  2  tons/acre/year  would  be 
calculated  through  the  use  of  the  RUSLE 
equation,  assuming  the  constants  of  no 
ground  cover  and  no  runoff  controls  in 
place. 

Several  commenters  found  the  low 
soil  loss  waiver  too  complex  and 
impractical,  and  stated  that  expertise  is 
not  available  at  the  local  level  to  prepare 
and  evaluate  eligibility  for  the  waiver. 
Another  conunenter  questioned  whether 
two  tons/acre/year  was  an  appropriate 
threshold  for  predicting  adverse  water 
quality  impacts.  Two  other  commenters 
said  that  RUSLE  was  never  intended  to 
predict  off-site  impacts  and  is  not  an 
indicator  of  potential  harm  to  water 
quality.  EPA  agrees  With  the 
conunenters  on  the  difficulty  associated 
with  determining  and  implementing 
this  waiver  Most  construction  site 
operators  are  not  familiar  with  the 
RUSLE  program,  and  the  potential 
burden  on  the  permitting  authority, 
construction  industry.  USDA's  Natural 
Resources  Conservation  Service  and 
conservation  districts  probably  would 
have  been  significant.  The  Agency  has 
not  included  this  waiver  in  the  final 
rule. 

Two  commenters  asked  that  EPA 
allow  Slates  the  flexibility'  to  develop 
their  own  waiver  criteria  but  did  not 
suggest  how  the  Agency  (or  affected 
stakeholders)  could  evaluate  the 
acceptability  of  alternative  State  waiver 
criteria.  Therefore,  the  final  rule  does 
not  provide  for  any  such  alternative 
waivers.  If  a  State  does  seek  to  develop 
alternate  waiver  criteria,  then  EPA 
procedures  afford  the  opportunity  for 
subsequent  actions,  for  example,  under 
the  Project  XL  Program  in  EPA's  Office 
of  Reinvention,  which  seeks  cleaner, 
smarter,  and  cheaper  solutions  to 
envirorunental  problems.  Many 
commenters  suggested  that  EPA  extend 
these  waivers  to  existing  industrial 
storm  water  regulations  for  construction 
activity  greater  than  5  acres.  These 
construction  site  discharges  are 


regulated  as  industrial  storm  water 
discbarges  under  CWA  402(p)(2)  and  are 
not  eligible  for  such  water  quality-based 
waivers. 

Two  commenters  were  concerned  that 
waivers  would  create  a  potential  for 
significant  degradation  of  small  streams. 
EPA  disagrees.  If  small  streams  are 
threatened,  the  permitting  authority 
would  choose  not  to  provide  any 
waivers.  In  addition,  permitting 
authorities  may  protect  small  streams  by 
designating  discharges  from  small 
construction  activitj'  based  on  the 
potential  for  contribution  to  a  violation 
of  a  water  quality  standard  or  for 
significant  contribution  of  pollutants  to 
waters  of  the  U.S. 

Two  commenters  asked  that  the 
waiver  options  be  eliminated.  They  felt 
it  would  create  a  gross  inequity  within 
the  construction  community  if  some 
projects  will  not  be  subject  to  the 
requirements  of  today's  rule.  While  the 
comments  may  be  valid,  EPA  disagrees 
that  waivers  should  be  disallowed  on 
this  basis.  Construction  site  discharges 
that  qualify  for  a  waiver  from  permitting 
requirements  are  not  expected  to 
present  a  threat  to  water  quality,  which 
is  the  basis  for  designation  and 
regulation  under  today's  rule. 

A  number  of  commenters  suggested 
additional  waivers  in  cases  where  new 
development  will  result  in  no  additional 
adverse  impacts  to  water  quality  as 
compared  to  the  existing  deveiopffient  it 
replaces.  EPA  believes  mese  waivers  are 
either  unworkable  or  uimecessary.  It 
would  be  very  difficult  for  most 
construction  operators  to  determine,  as 
well  as  for  other  stakeholders  to  verify, 
on  a  site-by-site  basis,  that  there  is  no 
potential  for  adverse  impact  to  water 
quality  compared  to  the  replaced 
development. 

Other  commenters  proposed  waivers 
in  cases  where  a  local  erosion  and 
sediment  control  program  covers  the 
project  or  a  separate  waiver  for  small 
linear  utility  projects.  Instead  of 
waivers,  today's  rule  addresses  the  first 
suggestion  through  the  qualifying 
program  provision  described  in  tne 
section  titled  Cross-Referencing  State/ 
Local  Erosion  and  Sediment  Control 
Programs  below.  Today's  rule  provides 
waivers  for  small  linear  projects  in  so 
far  as  they  satisfy  conditions  for  low 
rainfall  erosivitv.  (See 
Sl22.26(b)(15)(i)(A).) 

Other  commenters  suggested  waivers 
based  on  distance  to  water  body, 
existence  of  vegetated  buffer  around 
water  body,  slope  of  disturbed  land,  or 
if  discharging  to  very  large  bodies  of 
water.  As  a  result  of  pubuc  outreach, 
EPA  believes  that  these  proposed 
waivers  would  be  generally  unworkable 


for  construction  site  dischargers  and 
permitting  authorities  because  of  the 
difficulty  in  applying  them  to  all  small 
sites. 

One  commenter  mentioned  that 
waivers  for  the  R  factor  (rainfall- 
erosivity)  and  soil  loss  are  effluent 
standards  that  have  not  been  developed 
in  accordance  with  sections  301  and  304 
of  the  CWA.  EPA  disagrees  that  these 
sections  are  relevant  to  the  designation 
of  sources  in  today's  rule.  The  waiver 
provisions  in  this  section  of  the  rule  are 
jurisdictional  because  they  affect  the 
scope  of  the  universe  of  entities  subject 
to  the  NPDES  program.  Therefore,  the 
waiver  provisions  are  not  themselves 
substantive  control  standards 
implemented  through  NPDES  permits, 
and  thus,  not  subject  to  the  statutory 
criteria  in  sections  301  and  304. 

Another  commenter  stated  that 
waivers  would  allow  exemptions  to  the 
technology  based  requirements  and 
woidd  thus  be  inconsistent  with  the 
two-fold  approach  of  the  CWA  (a 
technology  based  minimum  and  a  water 
quality  based  overlay).  EPA 
acknowledges  that  the  CWA  does  not 
generally  provide  for  waivers  for  the 
Act's  technology-based  requirements. 
The  waiver  provisions  do  not  create 
exemptions  from  technology-based 
standards  that  apply  to  NPDES 
dischargers:  they  provide  exemption 
from  the  underlying  requirement  for  an 
NPDES  permit  in  the  first  place. 
Protection  of  water  quality  is  the  reason 
these  smaller  sites  are  designated  for 
regulation  under  NPDES.  The  Act's  two 
fold  approach  imposes  more  stringent 
water  quabty  based  effluent  Umitations 
when  technology-based  limitations 
applicable  to  regulated  dischargers  are 
insufficient  to  meet  water  quality 
standards.  Under  today's  rule,  water 
quality  protection  is  the  basis  for 
determining  which  of  the  unregulated 
sources  should  be  regulated  at  all.  Thus, 
today's  rule  is  entirely  consistent  with 
the  Act's  two  fold  approach. 

1.  Rainfall-Erosivity  Waiver.  The 
rainfall-erosivity  waiver  under 
§  122.26(b)(15)(i)(A)  is  intended  to 
exempt  the  requirements  for  a  permit 
when  and  where  negligible  rainfall/ 
runoff-erosivity  is  expected.  In  the 
development  of  the  Universal  Soil  Loss 
Equation,  analysis  of  data  indicated  that 
when  factors  other  than  rainfall  are  held 
constant,  soil  loss  is  directly 
proportional  to  a  rainfall  factor 
composed  of  total  storm  kinetic  energy 
times  the  maximum  30  minute 
intensity.  The  average  aimual  sum  of  the 
storm  energy  and  intensity  values  for  an 
area  comprise  the  R  factor — the  rainfall 
erosivity  index.  A  detailed  explanation 
of  the  R  factor  can  be  found  in 


Predicting  Soil  Erosion  by  Water:  A 
Guide  to  Conservation  Planning  With 
the  Revised  Universal  Soil  Loss 
Ecfuation  (RUSLE)  (USDA.  1997). 

This  waiver  is  time-sensitive  and  is 
dependent  on  when  during  the  year  a 
construction  activity  takes  place,  how 
long  it  lasts,  and  the  expected  rainfall 
and  intensity  during  that  time.  R  factors 
vary  based  on  location.  EPA  anticipates 
that  this  waiver  opportunity  responds  to 
concerns  about  the  requirement  for  a 
permit  when  it  is  not  expected  to  rain, 
especially  in  the  arid  areas  of  the  U.S. 
Under  today's  rule,  the  permitting 
authority  could  waive  the  requirements 
for  a  permit  for  time  periods  when  the 
rainfoll-erosivity  factor  ( "R"  in  RUSLE) 
is  less  than  five  during  the  period  of 
construction.  For  the  purposes  of 
calculating  this  waiver,  the  period  of 
construction  activity  starts  at  the  time  of 
initial  distxirbance  and  ends  with  the 
time  of  final  stabilization.  The  operator 
must  submit  a  written  certification  to 
the  Director  in  order  to  apply  for  such 
a  waiver  EPA  believes  that  those  areas 
receiving  negligible  rainfall  during 
certain  times  of  the  year  are  unlikely  to 
have  storm  events  causing  discharges 
that  could  adversely  impact  receiving 
streams.  Consequendy.  BMPs  would  not 
be  necessary  on  those  smaller  sites.  This 
waiver  is  most  applicable  to  projects  of 
short  duration  and  to  the  arid  regions  of 
the  country  where  the  occurrence  of 
rainfall  follows  a  cyclic  pattern — 
between  no  rain  and  extremely  heavy 
rain,  EPA  review  of  rainfall  records  for 
these  areas  indicates  that,  during 
periods  of  the  year  when  the  number  of 
events  and  quantity  of  rain  are  low, 
storm  water  discharges  from  the  smaller 
construction  sites  regulated  under 
today's  rule  should  be  minimal 

Some  commenters  supported  the  use 
of  the  R  factor  as  a  waiver,  while  others 
felt  that  a  waiver  based  on  rainfall 
statistics  ignores  the  fact  that  it  may  rain 
on  any  given  day  and  it  is  the 
cimiuiative  effect  of  wet  weather 
discharges  which  cause  water  quaUty 
impairments.  A  commenter  also  asked 
what  happens  in  "El  Nino  "  years  when 
significandy  more  rainfall  than  normal 
occurs.  Another  commenter  also 
expressed  concern  that  this  waiver  was 
not  based  on  a  measured  water  quality 
impact,  but  instead  on  an  indicator  of 
potential  impact.  In  response  to  the 
previous  conunents.  EPA  notes  thai, 
under  CWA  402(p)(6).  sources  are 
designated  on  their  potential  for  adverse 
impact.  Designation  under  the  section  is 
prospective,  not  retrospective  or 
remedial  only.  For  that  reason,  the 
waivers  under  today's  rule  also  operate 
prospectively.  EPA  wanted  to  waive 
requirements  for  sites  with  little 
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potential  to  impair  water  quality,  and 
the  R  factor  is  the  most  straightforward 
way  to  do  this.  The  permitting 
authority,  if  electing  to  use  waivers, 
could  always  suspend  the  use  of 
waivers  in  certain  areas  or  during 
certain  times.  In  addition,  the 
permitting  authority  may  choose  to  use 
a  lower  R  factor  threshold  than  the  one 
set  by  EPA.  Application  of  this  waiver 
is  at  the  discretion  of  the  permitting 
authority,  subject  only  to  the  limitation 
that  R  factors  cannot  exceed  5. 

One  commenter  expressed  the  need 
for  EPA  to  provide  a  justification  for  the 
threshold  value  used  tor  the  R  factor. 
None  of  the  commenters  included  any 
data  to  show  that  EPA's  proposed  R 
factor  of  2  was  either  too  high  or  too 
low.  EPA  is  using  the  R  factor  as  an 
indicator  of  the  potential  to  impact 
water  quality.  In  an  efiort  to  determine 
which  R  threshold  should  be  used,  EPA 
conducted  additional  analysis  of  the 
rainfall/runoff  erosivity  factor  for  1 34 
sites  across  the  country.  For  an  R  factor 
threshold  of  5,  approximately  12%  of 
sites  would  be  waived  if  the  project 
period  lasted  6  mondis.  27%  for  3 
months.  47%  for  1  month,  and  60%  of 
sites  would  be  waived  if  the  project 
lasted  for  only  15  days.  None  of  the  134 
sites  would  be  waived  if  the  project 
lasted  an  entire  year.  For  an  R  factor 
threshold  of  2,  approximately  9%  of 
sites  would  be  waived  if  the  project 
period  lasted  6  months,  15%  for  3 
months,  31%  for  1  month,  and  43%  for 
15  days.  For  an  R  factor  threshold  of  10, 
approximately  22%  of  sites  would  be 
waived  if  the  project  period  lasted  6 
months.  37%  for  3  months.  60%  for  1 
month,  and  78%  for  15  days.  EPA 
believes  that  an  R  factor  of  5  is  an 
adequate  threshold  to  waive 
requirements  for  sites  because  they 
would  not  reasonably  be  expected  to 
impair  water  quality. 

EPA  will  develop,  as  part  of  the  tool 
box  described  in  section  n.A.5. 
guidance  materials  and  computer  or 
web-accessible  programs  to  assist 
permitting  authorities  and  construction 
site  discharges  in  determining  if  any 
resulting  storm  water  discharges  from 
specific  projects  are  eligible  for  this 
waiver. 

U.  Water  Quality  Waiver  The  water 
quality  waiver  under 
S  122.26(b)(15)(i)(B)  is  available  where 
storm  water  controls  are  not  needed 
based  on  a  comprehensive,  location- 
specific  evaluation  of  water  quality 
needs.  The  waiver  is  available  based  on 
either  an  EPA-approved  "total 
maximum  daily  load"  (TMDL)  under 
section  303(d)  of  the  CWA  that 
addresses  the  pollutant(s)  of  concern  or, 
for  sites  discliarging  to  non-impaired 


waters  that  do  not  require  TMDLs,  an 
equivalent  analysis  that  has  either 
determined  allocations  for  small 
construction  sites  for  the  pollutant(s)  of 
concern  or  determined  that  such 
allocations  are  not  needed  to  protect 
water  quality  based  on  consideration  of 
existing  in-stream  concentrations, 
expected  growth  in  pollutant 
contributions  from  all  sources,  and  a 
margin  of  safety.  The  pollutants  of 
concern  that  must  be  addressed  include 
sediment  or  a  parameter  that  addresses 
sediment  (such  as  total  suspended 
solids  (TSS).  turbidity  or  siltation)  and 
any  other  pollutant  that  has  been 
identified  as  a  cause  of  impairment  of 
any  water  body  that  will  receive  a 
discharge  from  the  construction  activity. 
The  operator  must  certify  to  the  NPDES 
permitting  authority  that  the 
construction  activi^  will  take  place, 
and  storm  water  discharges  will  occur, 
within  the  applicable  drainage  area 
evaluated  in  the  TMDLs  or  equivalent 
analyses. 

Today's  rule  modifies  the  approach  in 
the  proposed  rule.  EPA  proposed  to 
allow  a  waiver  of  permit  requirements 
for  small  construction  if  storm  water 
controls  were  determined  to  be 
uimecessary  based  on  "wasteload 
allocations  that  are  part  of  'total 
maximum  daily  loads'  (TMDLs)  that 
address  the  pollutants  of  concern."  or  "a 
comprehensive  watershed  plan, 
implemented  for  the  water  body,  that 
includes  the  equivalents  of  TMDLs,  and 
addresses  the  pollutants  of  concern." 

Commenters  asked  for  clarification  of 
the  terms  "comprehensive  watershed 
plans"  and  "equivalent  of  TMDLs."  EPA 
intended  that  both  terms  would  include 
a  comprehensive  analysis  that 
determines  that  controls  on  small 
construction  sites  are  not  needed  based 
on  consideration  of  existing  in-stream 
concentrations,  expected  growth  in 
pollutant  contributions  from  all  sources, 
and  a  margin  of  safety.  Today's  rule 
makes  this  clarification. 

One  commenter  pointed  out  that  there 
are  no  water  quality  standards  for 
suspended  solids,  the  major  pollutant 
expected  in  discharges  from 
construction  activity.  The  commenter 
asserted  that  no  waiver  would  ever  be 
available.  Another  commenter  noted 
that  there  are  no  sediment  criteria 
developed  for  streams,  also  making  this 
waiver  useless.  EPA  notes  that  a  number 
of  States  and  Tribes  have  water  quality 
standards  that  address  TSS.  which  are 
narrative  in  form,  and  that  may  serve  as 
a  basis  for  water  quality-based  effluent 
limits.  As  efforts  to  identify 
hnpairments  and  improve  water  quality 
progress,  some  States  may  yet  develop 
water  quality  standards  for  suspended 


solids.  Although  several  TMDLs  for 
sediment  and  related  parameters  have 
been  established.  EPA  does  recognize 
that  currently  it  is  extremely  difficult  to 
develop  TMDLs  for  sediment.  EPA  is 
partially  addressing  this  concern  by 
clarifying  in  today's  rule  that  the 
waivers  may  be  based  on  a  TMDL  or 
equivalent  analyses  for  sediment  or  one 
of  the  various  pollutant  parameters  that 
are  a  proxy  for  sediment.  These  include 
TSS.  turbidity  and  siltation. 

Other  commenters  noted  that  this 
waiver  was  unattainable  if  a  TMDL  or 
equivalent  analysis  must  be  available  for 
every  pollutant  that  could  possibly  be 
present  in  any  amoimt  in  discharges 
from  small  construction  sites  regardless 
of  whether  the  pollutant  is  causing 
water  quality  impairment.  Commenters 
asked  that  EPA  identify  what  constitutes 
the  "pollutants  of  concern"  for  which  a 
TMDL  or  its  equivalent  must  be 
developed.  EPA  has  revised  the 
proposed  rule  in  response  to  these 
concerns. 

In  order  for  discharges  from 
construction  sites  imder  five  acres  to 
qualify  for  the  water  quality  waiver  of 
today's  rule,  the  construction  site 
operator  must  demonstrate  that  storm 
water  controls  are  not  necessary  for 
sediment  or  a  parameter  that  addresses 
sediment  (such  as  TSS,  turbidity  or 
siltation)  and  any  other  pollutant  that 
has  been  identified  as  a  cause  of 
impairment  of  any  water  body  that  will 
receive  a  discharge  from  the 
construction  activity.  Even  if  the  water 
body  is  not  currently  impaired  for 
sediment,  today's  rule  requires  an 
analysis  of  the  potential  impacts  of 
sediment  because  the  storm  water 
discharges  from  the  construction 
activity  will  be  a  new  source  of  loading 
to  the  water  body  that  could  constitute 
a  new  impairment.  Because  the  water 
body  will  not  necessarily  have  been 
included  on  a  ■'303(d)  list"  and  a  TMDL 
will  not  necessarily  be  required,  the  rule 
continues  to  allow  an  analysis  that  is 
the  equivalent  of  a  TMDL.  The 
designation  of  storm  water  discharges 
from  small  construction  activity  for 
regulation  in  today's  rule  is  intended  to 
control  pollutants  other  than  sediment. 
This  waiver  provision  requires  a  TMDL 
or  equivalent  analysis  for  a  pollutant 
other  than  gross  particulates  (i.e., 
sediment  and  other  particulate-focused 
pollutant  parameters)  only  if  the 
receiving  water  is  currently  impaired  for 
that  pollutant. 

One  commenter  expressed  the 
concern  that  construction  operators  will 
not  know  if  they  are  in  a  watershed 
covered  by  a  TMDL.  To  the  extent  this 
is  an  operator's  concern,  he  or  she  could 
contact  their  NPDES  permitting 


authority  before  applying  for  permit 
coverage  to  determine  if  receiving  water 
is  subject  to  a  TMDL.  Alternatively,  the 
permitting  authority  could  identify  the 
TMDL  (or  equivalent  analysis)  areas  in 
the  general  permit  or  another  operator- 
accessible  information  source. 

Another  commenter  expressed  the 
concern  that  a  TMDL  waiver  is  likely  to 
be  ineffective  because  the  TMDL  list  is 
submitted  only  once  every  2  years.  By 
the  time  a  water  is  listed,  the  activity 
may  have  been  completed  and 
stabilized.  The  commenter  argued  that, 
if  a  watershed  is  impaired  due  to 
sediment  from  construction,  then  storm 
water  controls  will  still  be  needed, 
because  small  construction  can  only  be 
waived  when  it  is  not  identified  as  a 
source  of  impairment.  In  response,  EPA 
notes  that  an  analysis  that  is  the 
equivalent  of  a  TMDL  (specifically, 
equivalent  to  the  componer  t  jf  a  TMDL 
that  comprehensively  analyses  existing 
ambient  conditions  against  the 
applicable  water  quality  standards)  may 
also  provide  a  basis  for  waiver  from  the 
default  1  acre  designation.  Also,  even  if 
a  water  has  been  identified  as  impaired 
for  sediment,  it  is  possible  that  a  site  or 
category  of  sites  may  receive  an 
allocation  that  is  sufficiently  high 
enough  to  allow  discbarges  without 
storm  water  controls, 
c.  Permit  Process  and  Administration 

The  operator  of  the  construction  site, 
as  with  any  operator  of  a  point  source 
discharge,  is  responsible  for  obtaining 
coverage  under  a  NPDES  permit  as 
required  by  §  122.21(b).  The  "operator" 
of  the  construction  site,  as  explained  in 
the  current  NPDES  construction  general 
permit,  is  typically  the  party  or  parties 
that  either  individually  or  collectively 
meet  the  following  two  criteria:  (1) 
Operational  control  over  the  site 
specifications,  including  the  ability  to 
make  modifications  in  the 
specifications;  and  (2)  day-to-day 
operational  control  of  those  activities  at 
the  site  necessary  to  ensure  compliance 
with  permit  conditions  (63  FR  7859).  If 
more  than  one  party  meets  these 
criteria,  then  each  party  involved  would 
typically  be  a  co-peimittee  with  any 
other  operators.  'The  operator  could  be 
the  owner,  the  developer,  the  general 
contractor,  or  individual  contractor. 
When  responsibilitj-  for  operational 
control  is  shared,  all  operators  must 
apply. 

In  today's  rule,  EPA  is  not  requiring 
an  NOI  for  NPDES  general  permits  for 
storm  water  discharges  from 
construction  activities  regulated  by 
S  122.26(b)(15)  if  die  NPDES  permitting 
authority  finds  that  the  use  of  NOIs 
would  be  inappropriate  (see 


§  122.28(b)(2)(v)).  Under  this  approach, 
the  NPDES  permitting  authority  will 
have  the  discretion  to  decide  whether  or 
not  to  require  NOIs  for  discharges  from 
construction  activity  less  than  5  acres. 
Compared  to  the  existing  storm  water 
regulation,  the  permitting  authority  thus 
has  increased  flexibilit>'  in  program 
implementation.  EPA  does  recommend 
the  use  of  NOIs,  however  because  NOIs 
track  permit  coverage  and  provide  a 
useful  information  source  to  prioritize 
inspections  or  enforcement.  Requiring 
an  NOI  allows  for  greater  accountability 
by.  and  tracking  of.  dischargers.  This 
simple  permit  application  and  reporting 
mechanism  also  allows  for  better 
outreach  to  the  regulated  community. 
uses  an  existing  and  famiUar 
mechanism,  and  is  consistent  with  the 
existing  requirements  for  storm  water 
discharges  from  larger  construction 
activities.  Today's  rule  does  not  amend 
the  requirement  for  NOIs  in  general 
permits  for  storm  water  discharges  from 
construction  activity  disturbing  5  acres 
for  more.  See  §  122.2B(b)(2)(v). 

EPA  expects  that  the  vast  majority  of 
discharges  of  storm  water  associated 
with  small  construction  activity 
identified  in  §  122.26(b)(15)  will  be 
regulated  through  general  permits.  In 
the  event  that  an  NPDES  permitting 
authority  decides  to  issue  an  individual 
construction  permit,  however, 
individual  application  requirements  for 
these  construction  site  discharges  are 
found  at  §  122.26(c)(l)(ii).  For  any 
discharges  of  storm  water  associated 
with  small  construction  activity 
identified  in  §  122.26(b)(15)  that  are  not 
authorized  by  a  general  permit,  a  permit 
application  made  pursuant  to 
§  122.26(c)  must  be  submitted  to  the 
Director  by  3  years  and  90  days  after 
publication  of  the  final  rule. 

Some  commenters  expressed  concern 
that  linear  construction  projects  (e.g., 
roads,  highways,  pipelines)  that  cross 
several  jurisdictions  will  have  to 
comply  with  multiple  sets  of 
requirements  from  various  jurisdictions, 
including  multiple  local  governments 
and  States.  EPA  is  limited  in  its  options 
to  address  these  concerns  because  the 
Agency  carmot  issue  NPDES  permits  in 
States  authorized  to  implement  the 
NPDES  program  nor  preempt  other  more 
stringent  local  and  State  requirements. 
EPA  believes,  however,  that  the  option 
for  incorporating  by  reference  the  State, 
Tribal  or  local  requirements  (see 
discussion  in  Section  I1.1.2.d..  Cross- 
Referencing  State/Local  Erosion  and 
Sediment  Control  Programs)  should 
limit  the  administrative  burden  on  the 
operator  responsible  for  discharges  frx^m 
linear  construction  projects.  If  the 
operator  were  to  implement  the  most 


comprehensive  of  the  various 
requirements  for  the  whole  project  it 
could  avoid  confusion  due  to  diSering 
requirements  for  different  sections  of 
the  project.  In  addition,  linear  utility 
projects,  which  usually  have  a  shorter 
project  period,  are  more  likely  to  be 
eligible  for  the  rainfall  erosivity  waiver. 

One  commenter  stated  there  was  no 
reason  to  delay  the  application  period 
for  regulated  storm  water  discharges 
from  small  construction  activities.  The 
commenter  requested  that  the  newly 
regulated  construction  site  discharges 
should  be  required  to  seek  permit 
coverage  within  90  days,  as  opposed  to 
3  years,  of  the  effective  date  of  the  rule 
The  Agency  does  not  accept  this 
request.  EPA  anticipates  Uiat  I>JPDES 
pemutting  authorities  will  need  one  to 
two  years  to  develop  adequate  legal 
authority  to  implement  a  program  to 
address  this  new  category  of  discharges. 
as  well  as  to  develop  and  issue  general 
permits.  Moreover,  to  ensure  effective 
tmplemantatioQ  to  protect  water  quality, 
regulatory  authorities  will  need 
additional  time  to  inform  small 
construction  site  operators  of 
requirements  and  provide  guidance  and 
training  on  these  requirements. 

Finally,  EPA  received  a  comment 
requesting  that  the  three  year  file 
retention  requirement  be  deleted  for 
discharges  from  small  construction 
sites.  While  EPA  recognizes  that  the 
three  year  record  retention  schedule 
may  be  unnecessary  for  certain 
construction  projects,  the  Agency  has 
determined  it  is  necessary  to  retain  files 
after  the  completion  of  the  project  to 
ensure  permit  compliance,  including 
applicable  construction  site  stabilization 
enabling  permit  termination  for  such 
sites. 

d.  Cross-Referencing  State.  Tribal  or 
Local  Erosion  and  Sediment  Control 
Programs 

In  developing  the  NPDES  permit 
requirements  for  construction  sites  less 
than  5  acres,  members  of  the  Storm 
Water  Phase  n  FACA  Subcommittee 
asked  EPA  to  try  to  minimize 
redundancy  in  the  construction  permit 
requirements.  In  response,  today's  rtUe 
at  §  122.44(s)  provides  for  incorporation 
of  qualifying  State.  Tribal  or  local 
erosion  and  sediment  control  program 
requirements  by  reference  into  the 
NPDES  permit  authorizing  storm  water 
discharges  from  construction  sites 
(described  under  §§  122.26fb)(15)  and 
(b)(14)(x)).  The  incorporation  by 
reference  approach  applies  not  only  to 
the  newly  regulated  storm  water 
discharges  (from  construction  activity 
disturbing  between  1  and  5  acres, 
including  designated  sites,  but 
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excluding  waived  sites)  but  also  to 
discharges  from  construction  activity 
disturbing  5  or  more  acres  already 
covered  by  the  existing  storm  water 
regulations.  For  this  latter  category  of 
discharges  from  construction  activity 
disturbing  5  or  more  acres,  the 
incorporation  by  reference  approach 
requires  that  the  pollutant  control 
requirements  from  the  incorporated 
program  also  satisfy  the  statutory 
standard  for  limitations  representing 
application  of  the  best  available 
technology  economically  achievable 
(BAT)  and  best  conventional  pollutant 
control  technology  (BCT). 

For  permits  issued  for  discharges  from 
small  construction  activit>'  defined 
under  §  122.26(b)(15),  a  qualifying  State. 
Tribal,  or  local  erosion  and  sediment 
control  program  is  one  that  includes  the 
program  elements  described  under 
§  122  44(s)(l).  These  elements  include 
requirements  for  construction  site 
operators  to  implement  appropriate 
erosion  and  sediment  control  BMPs. 
requirements  to  control  waste,  a 
requirement  to  develop  a  storm  water 
pollution  prevention  plan,  and 
requirements  to  submit  a  site  plan  for 
review.  A  storm  water  pollution 
prevention  plan  includes  site 
descriptions,  descriptions  of  appropriate 
control  measures,  copies  of  approved 
.Stale.  Tribal  or  local  requirements, 
maintenance  procedures,  inspection 
procedures,  and  identification  of  non- 
storm  water  discharges.  The 
construction  site's  permit  would  require 
it  to  follow  the  requirements  of  the 
qualifying  local  program  rather  than 
require  it  to  follow  two  different  sets  of 
requirements.  If  a  partially-qualifying 
program  does  not  have  all  of  the 
elements  described  under  §  122.44{5)(1), 
then  the  NPDES  permitting  authority 
may  still  incorporate  language  in  the 
small  construction  site  discharge's 
permit  that  requires  the  construction 
site  operator  to  follow  the  program,  but 
the  construction  site  discharge  permit 
also  must  incorporate  the  missing 
required  elements  in  order  to  satisfy 
CWA  requirements. 

The  term  "local"  refers  to  the 
geographic  area  of  applicability,  not  the 
form  of  government  that  develops  and 
administers  the  program.  Thus,  a 
qualifying  federal  erosion  and  control 
program,  such  as  certain  programs 
developed  and  administered  by  the 
federal  Bureau  of  Land  Management, 
could  be  a  qualifving  local  program. 
As  a  result  of  this  provision,  local 
requirements  will,  in  effect,  provide  the 
substantive  construction  site  erosion 
and  sediment  control  requirements  for 
the  NPDES  permit  authorization. 
Therefore,  by  following  one  set  of 


'  erosion  and  sediment  control 
requirements,  construction  site 
operators  satisfy  both  local  and  NPDES 
permit  requirements  without 
duplicative  effort.  At  the  same  time, 
noncompliance  with  the  referenced 
local  requirements  will  be  considered 
noncompliance  with  the  NPDES  permit 
which  is  federally  enforceable  The 
NPDES  permitting  authority  will,  of 
course,  retain  the  discretion  to  decide 
whether  to  include  the  alternative 
requirements  in  the  general  permit.  EPA 
believes  that  this  approach  will  best 
balance  the  need  for  consideration  of 
specific  local  requirements  and  local 
implementation  with  the  need  for 
federal  and  citizen  oversight,  and  will 
extend  supplemental  NPDES 
requirements  to  control  storm  water 
discharges  from  construction  sites. 

EPA  developed  the  "incorporation  by 
reference"  approach  based  on 
implementation  efforts  designed  by  the 
Slate  of  Michigan.  Michigan  relies  on 
localities  to  develop  substantive 
controls  for  storm  water  discharges 
associated  with  construction  activities 
on  a  localized  basis.  Localities, 
however,  are  not  required  to  do  so.  In 
areas  where  the  local  authority  does  not 
choose  to  participate,  the  State 
administers  the  sedimentation  and 
erosion  control  requirements.  The  State 
agency,  as  the  NPDES  permitting 
authority,  receives  an  NOI  (termed 
"notice  of  coverage"  by  Michigan) 
under  the  general  permit  and  tracks  and 
exercises  oversight,  as  appropriate,  over 
the  activity  causing  the  storm  water 
discharge.  Michigan's  goal  under  these 
procediuBS  is  to  utilize  the  existing 
erosion  and  sediment  control  program 
infrastructure  authorized  under  State 
law  for  storm  water  discharge 
regulation.  (See  U.S.  Environmental 
Protection  Agency.  Office  of  Water. 
January  7,  1994.  Memo:  From  Michael 
B.  Cook,  Director  OWEC,  to  Water 
Management  Division  Directors. 
Regarding  the  "Approach  Taken  by 
Michigan  to  Regulate  Storm  Water 
Discharges  from  Construction 
Activities") 

Most  commenters  supported  the 
general  concept  of  incorporating  by 
reference  qualifying  programs.  Two 
commenters  expressed  concern  that 
different  local  construction 
requirements  will  create  an  impossible 
regulatory  scheme  for  builders  who 
work  in  different  localities.  EPA 
believes  that  allowing  States  to 
incorporate  qualifying  programs  by 
reference  will  minimize  the  differences 
for  builders  who  work  in  different  areas 
of  the  State.  These  differences  already 
exist,  however,  not  only  for  erosion  and 
sediment  controls,  but  also  other  aspects 


of  construction.  In  any  event,  the 
criteria  for  qualification  for  localized 
programs  should  provide  a  certain 
degree  of  standardization  for  various 
localities'  requirements.  EPA  expects 
that  the  new  rule  for  construction  and 
post-construction  BMPs  being 
developed  under  CWA  section  304(ml 
will  also  encourage  standardization  of 
local  requirements.  (See  discussion  of 
this  new  rulemaking  in  section  II.D.l. 
Federal  Role  of  this  preamble). 

Two  commenters  requested  that  an 
"incorporation  by  reference"  should 
include  permission,  in  writing,  from  the 
qualifying  local  program  administrator 
because  of  a  perceived  extra  burden  on 
the  referenced  program.  Any  program 
requirements  incorporated  by  reference 
in  NPDES  permits  should  already  apply 
to  construction  site  dischargers  in  the 
applicable  area  and  therefore  should  not 
add  any  additional  burden  to  the 
referenced  program.  EPA  has  left  to  the 
discretion  of  the  permitting  authority 
the  decision  on  whether  to  seek 
permission  from  the  qualifying  program 
before  cross-referencing  it  in  an  NPDES 
permit. 

One  commenter  stated  that  a 
qualifving  local  program  should  require 
a  SWPPP.  The  proposed  rule  defined 
the  qualifying  local  program  as  a 
program  the  meets  the  minimum 
program  requirements  established  in  the 
proposed  construction  minimum 
control  measure  for  small  MS4s.  To 
ensure  consistency  in  the  controls  for 
storm  water  discharges  between  the 
larger,  already  regulated  construction 
sites  and  the  discharges  from  smaller 
sites  that  will  be  regulated  as  a  result  of 
today's  rule,  EPA  has  made  a  change  to 
define  a  qualifying  local  program  as  one 
that  includes  the  elements  described  in 
§  122.44(b)(1).  Section  122.44(s)(l) 
requires  the  development  and 
implementation  of  a  storm  water 
pollution  prevention  plan  as  a  criterion 
for  qualification  of  local  programs  for 
incorporation  by  reference.  As  noted 
above,  if  a  qualifying  program  does  not 
include  all  the  elements  in  S  122.44(s)(l) 
then  the  permitting  authority  v«ll  need 
to  specify  the  missing  elements  in  order 
to  rely  on  the  incorporation  by  reference 
approach. 

One  commenter  asked  what  happens 
in  regard  to  the  use  of  qualifying 
programs  when  a  construction  site 
operator  is  also  the  qualifying  local 
program  operator.  The  provision  for 
incorporation  by  reference  applies  in 
this  situation  also.  The  local  program 
operator  will  be  required  to  comply 
with  requirements  it  has  established  for 
others. 


e.  Alternative  Approaches 

EPA  received  a  number  of  comments 
on  alternative  permitting  approaches. 
Several  commenters  supported 
regulating  discharges  only  from  those 
construction  sites  within  urbanized 
areas.  Other  commenters  opposed  this 
approach.  EPA  chose  to  address  storm 
water  discharges  from  construction  sites 
located  both  within  and  outside 
urbanized  areas  because  of  the  potential 
for  adverse  water  qualify  impact  from 
storm  water  discharges  from  smaller 
sites  in  all  areas.  Regulating  only  those 
sites  within  urbanized  areas  would  have 
excluded  a  large  number  of  potential 
contributors  to  water  qualify 
impairment  and  would  not  address  large 
areas  of  new  development  occurring  on 
the  outer  fringes  of  urbanized  areas.  In 
fact,  designating  only  small  construction 
discharges  within  urbanized  areas  might 
create  a  perverse  incentive  for  building 
only  outside  urbanized  areas.  Such  an 
incentive  would  be  inconsistent  with 
the  Agency's  intention  behind 
designating  to  protect  water  quahty.  The 
Agency  intends  that  designation  to 
protect  water  qualify  in  today's  rule 
should  be  both  remedial  and  preventive. 
A  number  of  commenters  encouraged 
EPA  to  cover  municipal  construction 
activities  under  the  small  MS4  general 
permit,  instead  of  issuing  a  separate 
NPDES  construction  permit  to  these 
municipal  construction  projects. 
Similarly,  a  number  of  commenters 
supported  EPA  giving  industrial 
facilities  the  option  of  having  storm 
water  from  construction  activities  on  the 
site  covered  by  the  industrial  storm 
water  permit.  Several  other  commenters 
found  that  combining  multiple  permit 
types  imder  one  general  permit 
introduced  a  degree  of  complexify 
which  was  confusing  to  permittees. 
Permitting  authorities  have  the  option  of 
combining  MS4  and  construction 
permits  or  industrial  and  construction 
permits,  however,  specific  requirements 
for  each  would  still  need  to  be  included 
in  the  permit  issued.  EPA  agrees  thai 
this  would  probably  result  in  a  more 
complex  and  confusing  permit 
compared  to  the  existing  component 
permits. 

Several  commenters  supported  an 
alternative  for  regulated  stnall  MS4s 
where  a  local  qualified  program  alone, 
without  an  NPDES  permit,  is  sufficient 
to  enforce  compliance  with  construction 
site  discharge  requirements.  On  the 
other  hand,  one  commenter  stated  that 
linking  the  local  construction  erosion 
and  sediment  control  program  to  the 
existing  NPDES  program  for  storm  water 
from  larger  construction  has  driven 
improvements  in  many  local  programs. 


Another  commenter  slated  thai  the 
potential  fines  under  the  NPDES 
program  will  encourage  compliance  and 
will  be  much  stronger  than  any  fines  a 
local  program  may  nave.  EPA  agrees 
that  the  NPDES  program  is  the  best 
approach  to  address  water  quality 
impacts  from  construction  sites  and 
provides  benefits  such  as  accountability 
and  federal  enforcement. 

A  number  of  commenters  supported 
issuing  one  permit  for  each  construction 
company,  instead  of  a  permit  for  each 
individual  construction  activity  (also 
requested  for  storm  water  discharges 
from  the  larger,  already  regulated 
construction  sites).  Other  commenters 
found  that  a  'licensing'  program  for 
construction  site  operators  would  have 
many  problems,  including  identifying 
who  to  permit  and  tracking  information 
on  active  sites.  EPA  is  regulating  only 
the  storm  water  discharges  associated 
with  construction  activify  from  small 
sites,  not  the  construction  actrvify  itself. 
Separate  NPDES  permits  (either 
individual  or  general  permit  coverage) 
for  construction  site  discharges  avoid 
potential  problems  in  tracking  sites  and 
operator  accountability.  Section 
122.28(b)(2)(v)  gives  permitting 
authorities  the  option  to  issue  a  general 
permit  without  requiring  an  NOI.  If  an 
NOI  is  not  required  for  each  activity, 
permitting  authorities  could  pursue 
other  options  such  as  a  company-wide 
NOI.  license  instead  of  an  NOI,  or 
another  mechanism. 

2.  Other  Sources 

In  the  Stonn  Water  Discharges 
Potentially  Addressed  by  Phase  II  of  the 
National  Pollutant  Discharge 
Elimination  System  Storm  Water 
Program,  Report  to  Congress,  March 
1995,  ("Report")  submitted  by  EPA 
pursuant  to  CWA  section  402'(p)(5),  EPA 
examined  the  remaining  unregulated 
point  sources  of  storm  water  for  the 
potential  to  adversely  affect  water 
quality.  Due  to  very  limited  national 
data  on  which  to  estimate  pollutant 
loadings  on  the  basis  of  discharge 
categories,  the  discussion  of  the  extent 
of  unregulated  storm  water  discharges  is 
limited  to  an  analysis  of  the  number  and 
geographic  distribution  of  the 
unregulated  storm  water  discharges. 
Therefore.  EPA  is  not  designating  any 
additional  unregiUaled  point  sources  of 
storm  water  on  a  nationwide,  categorical 
basis.  Instead,  the  remainder  of  the 
sources  will  be  regulated  based  on  case- 
by-case  post-promulgation  designations 
by  the  NPDES  permitting  authority. 

EPA  did,  however,  evaluate  a  variefy 
of  categories  of  discbarges  for  potential 
designation  in  the  Report.  EPA's  efforts 
to  identify  sources  and  categories  of 


unregulated  storm  water  discharges  for 
potential  designation  for  regulation  in 
today's  rule  started  with  an  examination 
of  approximately  7.7  million 
commercial,  retail,  industrial,  and 
institutional  facilities  identified  as 
"unregulated  "  In  general,  the 
distribution  of  these  facilities  follows 
the  distribution  of  population,  with  a 
large  percentage  of  facilities 
concentrated  within  urbanized  areas 
(see  page  4-35  of  the  Report)  This 
examination  resulted  in  identification  of 
two  general  classes  of  facilities  with  the 
potential  for  discharging  pollutants  to 
waters  of  the  United  States  through 
storm  water  point  sources. 

The  first  group  (Group  A)  included 
sources  that  are  very  similar,  or 
identical,  to  regulated  "storm  water 
discharges  associated  with  industrial 
activity"  but  that  were  not  included  in 
the  existing  storm  water  regulation-s 
because  EPA  used  SIC  codes  in  defining 
the  universe  of  regulated  industrial 
activities.  By  relying  on  SIC  codes,  a 
classification  system  created  to  identify 
industries  rather  than  environmental 
impacts  from  these  industries 
discharges,  some  types  of  storm  water 
discharges  that  might  otherwise  be 
considered  "industrial"  were  not 
included  in  the  existing  NPDES  storm 
water  program.  The  second  general  class 
of  focilities  (Group  B)  was  identified  on 
the  basis  of  potential  for  activities  and 
pollutants  that  could  contribute  to  storm 
water  contamination. 

EPA  estimates  that  Group  A  has 
approximately  lOO.OOO  facilities. 
Discharges  from  facilities  in  this  group, 
which  may  be  of  high  priority  due  to 
their  similarify  to  r^ulated  stonn  water 
discharges  from  industrial  facilities, 
include,  for  example,  auxiliary  facilities 
or  secondary  activities  [e.g., 
maintenance  of  construction  equipment 
and  vehicles,  local  trucking  for  an 
unregulated  faciUty  such  as  a  grocery 
store)  and  facilities  intentionally 
omitted  from  existing  storm  water 
regulations  (e.g..  publicly  owned 
treatment  works  with  a  design  flow  of 
less  than  1  million  gallons  per  day. 
landfills  that  have  not  received 
industrial  waste). 

Group  B  consists  of  nearly  one 
million  facilities.  EPA  organized  Group 
B  sources  into  18  sectors  for  the 
purposes  of  the  Report.  The  automobile 
service  sector  (e.g..  gas/serxnce  stations, 
general  automobile  repair,  new  and 
used  car  dealerships,  car  and  truck 
rental)  makes  up  more  than  one-third  of 
the  total  number  of  facilities  identified 
in  all  18  sectors. 

EPA  conducted  a  geographical 
analysis  of  the  industrial  and 
commercial  facilities  in  Groups  A  and 
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B.  The  geographical  analysis  shows  that 
the  majority  are  located  in  urbanized 
areas  (see  Section  4.2.2.  Geographic 
E.xtent  of  Facilities,  in  the  Report).  In 
general,  about  61  percent  of  Group  A 
facilities  and  56  percent  of  Group  B 
facilities  are  located  in  urbanized  areas. 
The  analysis  also  .■showed  that  nearly 
twice  as  many  industrial  facilities  are 
found  in  all  urbanized  areas  as  are 
found  in  large  and  medium 
municipalities  alone.  Notable 
exceptions  to  this  generalization 
included  lawn/garden  establishments, 
small  unregulated  animal  feedlots, 
wholesale  livestock,  farm  and  garden 
machinery  repair,  bulk  petroleum 
wholesale,  farm  supplies,  lumber  and 
building  materials,  agricultural 
chemical  dealers,  and  petroleum 
pipelines,  which  can  frequently  be 
located  in  smaller  municipalities  or 
rural  areas. 

In  identifying  potential  categories  of 
sources  for  designation  in  today's 
notice.  EPA  considered  designation  of 
discharges  from  Group  A  and  Group  B 
facilities.  EPA  applied  three  criteria  to 
each  potential  category  in  both  groups 
to  determine  the  need  for  designation: 
(1)  The  likelihood  for  exposure  of 
pollutant  sources  included  in  that 
category.  (2)  whether  such  sourc»s  were 
adequately  addressed  by  other 
environmental  programs,  and  (3) 
whether  sufficient  data  were  available  at 
this  time  on  which  to  make  a 
determination  of  potential  adverse  water 
quality  impacts  for  the  category  of 
sources.  As  discussed  previously.  EPA 
searched  for  applicable  nationwide  data 
on  the  water  quality  impacts  of  such 
categories  of  facilities. 

By  application  of  the  first  criterion, 
the  likelihood  for  exposure.  EPA 
considered  the  nature  of  potential 
pollutant  sources  in  exposed  portions  of 
such  sites.  As  precipitation  contacts 
industrial  materials  or  activities,  the 
resultant  runoff  is  likely  to  mobilize  and 
become  contaminated  by  pollutants.  As 
the  size  of  these  exposed  areas 
increases,  EPA  expects  a  proportional 
increase  in  the  pollutant  loadings 
leaving  the  site.  If  EPA  concluded  that 
a  category  of  sources  has  a  high 
potential  for  exposure  of  raw  materials, 
intermediate  products,  final  products, 
waste  materials,  byproducts,  industrial 
machinery,  or  industrial  activity  to 
rainfall,  the  Agency  rated  that  category 
of  sources  as  having  "high"  potential  for 
adverse  water  quality  impact.  EPA's 
application  of  the  first  criterion  showed 
that  a  number  of  Group  A  and  B  sources 
have  a  high  likelihood  of  exposure  of 
pollutants. 

Through  application  of  the  second 
criterion.  EPA  assessed  the  likelihood 


that  pollutant  sources  are  regulated  in  a 
comprehensive  fashion  under  other 
environmental  protection  programs, 
such  as  programs  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
or  the  Occupational  Health  and  Safety 
Act  (OSHA).  If  EPA  concluded  that  the 
category  of  sources  was  sufficiently 
addressed  under  another  program,  the 
Agency  rated  that  source  category  as 
having  "low"  potential  for  adverse 
water  quality  impact.  Application  of  the 
second  criterion  showed  that  some 
categories  were  liliely  to  be  adequately 
addressed  bv  other  programs. 

After  application  of  tie  third 
criterion,  availability  of  nationwide  data 
on  the  various  storm  water  discharge 
categories.  EPA  concluded  that  available 
data  would  not  support  any  such 
nationwide  designations.  While  such 
data  could  exist  on  a  regional  or  local 
basis,  EPA  believes  that  permitting 
authorities  should  have  flexibility  to 
regulate  only  those  categories  of  sources 
contributing  to  localized  water  quality 
impairments. 

EPA  received  comments  requesting 
designation  of  additional  industrial, 
commercial  and  retail  sources  (e.g. 
industrial  activity  "look-alikes",  roads, 
commercial  facilities  and  institutions, 
and  vehicle  maintenance  facilities)  in 
the  final  rule,  because  the  commenters 
believe  that  the  data  exist  to  support 
national  designation  of  some  of  these 
sources.  Other  comments  were  received 
opposing  designation  of  any  additional 
sources.  Today's  rule  does  not  designate 
any  additional  industrial  or  commercial 
category  of  sources  either  because  EPA 
currently  lacks  information  indicating  a 
consistent  potential  for  adverse  water 
quality  impact  or  because  of  EPA's 
belief  that  the  likelihood  of  adverse 
impacts  on  water  quality  is  low.  with 
some  possible  exceptions  on  a  more 
local  basis.  Since  the  time  the  Agency 
submitted  the  Report.  EPA  has 
continued  to  seek  additional  data  and 
has  requested  available  data  from  the 
FACA  members.  If  sufficient  regional  or 
nationwide  data  become  available  in  the 
future,  the  permitting  authority  could  at 
that  time  designate  a  category  of  sources 
or  individual  sources  on  a  case-by-case 
basis.  Therefore,  today's  rule  encourages 
control  of  storm  water  discbarges  from 
Groups  A  and  B  through  self-initiated, 
voluntary  BMPs.  unless  the  discharge 
(or  category  of  discbarges)  is  designated 
for  permitting  by  the  permitting 
authority.  See  discussion  in  section  I.D., 
EPA's  Reports  to  Congress. 

3.  ISTEA  Sources 

Provisions  within  the  Intermodal 
Surface  Transportation  and  Efficiency 
Act  (ISTEA)  of  1991  temporarily 


exempted  storm  water  discharges 
associated  with  industrial  activity  that 
are  owned  or  operated  by  municipalities 
serving  populations  less  than  100.000 
people  (except  for  airports,  power 
plants,  and  uncontrolled  sanitary 
landfills)  from  the  need  to  apply  for  or 
obtain  a  storm  water  discharge  permit 
(section  1068(c)  of  ISTEA).  Congress 
extended  the  NPDES  permitting 
moratorium  for  these  facilities  to  allow 
small  mimicipalities  additional  time  to 
comply  with  NPDES  requirements  for 
certain  sources  of  industrial  storm 
water.  The  August  7,  1995  storm  water 
final  rule  (60  FR  40230)  further 
extended  this  moratorium  imtil  August 
7,  2001.  However,  today's  rule  changes 
this  deadline  so  that  previously 
exempted  industrial  facilities  owned  or 
operated  by  municipalities  serving 
populations  less  than  100,000  people, 
must  now  submit  an  application  for  a 
permit  within  3  years  and  90  days  from 
date  of  publication  of  today's  rule. 

EPA  received  coounents 
recommending  that  permit  requirements 
for  municipally  owned  or  operated 
industrial  storm  water  discharges, 
including  those  previously  exempt 
under  ISTEA,  be  included  in  a  single 
NPDES  permit  for  all  MS4  storm  water 
discharges.  The  existing  NPDES 
regulations  already  provide  permitting 
authorities  the  ability  to  issue  a  single 
"combination  "  permit  for  MS4 
discbarges.  However,  if  the  permitting 
authorities  chose  to  issue  this  type  of 
permit,  they  must  make  sure  that  in 
doing  so,  they  are  not  creating  a  double 
standard  for  industrial  facilities  covered 
under  the  combination  permit  versus 
those  covered  under  separate  general  or 
individual  permits.  In  order  to  avoid 
this  double  standard,  combination 
permits  would  have  to  contain 
requirements  that  are  the  same  or  very 
similar  to  the  requirements  found  in 
separate  MS4  and  industrial  permits, 
i.e.,  the  minimum  measures  and  other 
necessary  requirements  of  an  MS4 
permit,  and  the  SWPPP,  monitoring  and 
reporting  requirements,  and  other 
necessary  requirements  of  an  industrial 
permit.  If  sucb  a  combined  MS4  general 
permit  were  issued,  the  regulations 
require  that  each  discharger  submit 
NOIs  for  their  respective  discharges, 
except  for  discharges  from  small 
construction  activities.  Flexibility  exists 
in  developing  a  combination  NOI  which 
could  reduce  the  need  to  submit 
duplicative  information,  e.g.  owner/ 
operator  name  and  address.  The 
combination  NOI  would  still  need  to 
require  specific  information  for  each 
separate  municipally  owned  or  operated 
industrial  location,  including 


construction  projects  disturbing  5  or 
more  acres.  The  regulations  at 
§  122.28(b)(2)(iil  list  the  necessary 
contents  of  an  NOI,  which  require;  the 
facility  name,  facility  address,  type  of 
facility  or  discharge  and  receiving 
stream  for  each  industrial  discharge 
location.  When  viewed  in  its  entirety,  a 
combination  permit,  which  by  necessity 
would  need  to  contain  all  elements  of 
otherwise  separate  industrial  and  MS4 
permit  requirements,  and  require  NOI 
information  for  each  separate  industrial 
activity,  may  have  few  advantages  when 
compared  to  obtaining  separate  MS4 
and  industrial  general  permit  coverage. 

In  order  to  aflow  the  permitting 
authority  to  issue  a  single  storm  wafer 
permit  for  the  MS4  and  all  municipally 
owned  or  operated  industrial  facilities, 
including  those  previously  exempt 
under  ISTEA,  today's  rule  requires 
applications  for  ISTEA  sources  within  3 
yrs  and  90  days  from  date  of  publication 
of  today's  rule.  The  permitting  authority 
has  the  ultimate  decision  to  determine 
whether  or  not  a  single  all- 
encompassing  MS4  permit  is 
appropriate. 

4.  Residual  Designation  Authority 

The  NPDES  permitting  authority's 
existing  designation  authority,  as  well 
as  the  petition  provisions  are  being 
retained  Today's  rule  contains  two 
provisions  related  to  designation 
authority  at  §8 122.26(a)(9)(i)(C)  and  (D). 
Subsection  (C)  adds  designation 
authority  where  storm  water  controls 
are  needed  for  the  discharge  based  upon 
wasteload  allocations  that  are  part  of 
TMDLs  that  address  the  pollutant(s)  of 
concern.  EPA  intends  that  the  NPDES 
permitting  authority  have  discretion  in 
the  matter  of  designations  based  on 
TMDLs  under  subsection  (C). 
Subsection  (D)  carries  forward  residual 
designation  authority  under  former 
§  122.26(g),  and  has  been  modified  to 
provide  clarification  on  categorical 
designation.  Under  today's  rule,  EPA 
and  authorized  States  continue  to 
exercise  the  authority  to  designate 
remaining  unregulated  discbarges 
composed  entirely  of  storm  water  for 
regulation  on  a  case-by-case  basis 
(including  §  123.35).  Individual  sources 
are  subject  to  regulation  if  EPA  or  the 
State,  as  the  case  may  be,  determines 
that  the  storm  water  discharge  from  the 
source  contributes  to  a  violation  of  a 
water  quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States.  This  standard  is  based  on 
the  text  of  section  CWA  402(p).  In 
today's  rule,  EPA  believes,  as  Congress 
did  in  drafting  section  CWA 
402(p)(2)(E),  that  individual  instances  of 
storm  water  discharge  might  warrant 


special  regulatory  attention,  but  do  not 
fall  neatly  into  a  discrete, 
predetermined  category.  Today's  rule 
preserves  the  regulatory  authority  to 
subsequently  address  a  source  (or 
category  of  sources)  of  storm  water 
discharges  of  concern  on  a  localized  or 
regional  basis.  For  example,  as  Slates 
and  EPA  implement  TMDLs,  permitting 
authorities  may  need  to  designate  some 
point  source  discharges  of  storm  water 
on  a  categorical  basis  either  locally  or 
regionally  in  order  to  assure  progress 
toward  compliance  with  water  quality 
standards  in  the  watershed. 

EPA  received  comments  asking  that 
§  122.26(a)(9)(i)(D)  as  proposed  be 
modified  to  include  specific  language 
clarifying  the  permitting  authority's 
ability  to  designate  additional  sources 
on  a  categorical  basis  as  explained  in 
the  preamble  to  the  proposed  rule.  One 
comment  requested  that  the  designation 
language  include  "categories  of  sources 
on  a  Statewide  basis  "  EPA  agrees  that 
the  intent  of  the  language  may  not  have 
been  clear  regarding  categorical 
designation.  Today's  rule  modifies 
subsection  (D)  to  clarify  that  the 
designation  authority  can  be  applied 
within  different  geographic  areas  to  any 
single  discharge  (i.e.,  a  specific  facilitjO, 
or  category  of  discharges  that  are 
contributing  to  a  violation  of  a  water 
quality  standard  or  are  significant 
contributors  of  pollutants  to  waters  of 
the  United  States.  The  added  term 
"within  a  geographic  area"  allows 
"State-vride"  or  "watershed-wide" 
designation  within  the  meaning  of  the 
terms. 

One  commenter  questioned  the 
Agency's  legal  authority  to  provide  for 
such  residual  designation  authority.  The 
stakeholder  argued  that  the  lapse  of  the 
October  1,  1994,  permitting  moratorium 
under  CWA  section  402(p)(l)  eliminated 
the  significance  of  the  CWA  section 
402lp)(2)  exceptions  to  the  moratorium, 
including  the  exception  for  discharges 
of  storm  water  determined  to  be 
contributing  to  a  violation  of  a  water 
quality  standard  or  a  significant 
contributor  of  pollutants  under  CWA 
section  402(p)(2)(E).  The  stakeholder 
further  argued  that  EPA's  authority  to 
designate  sources  for  regulation  under 
CWA  section  402(p)(6)  is  limited  to 
storm  water  discharges  other  than  those 
described  under  CWA  section  402(p)(2). 
Because  CWA  section  402(p)(2)(E) 
describes  individually  designated 
discbarges,  the  stakeholder  concluded 
that  regulations  imder  CWA  section 
402(p)(6)  cannot  provide  for  post- 
promulgation  designation  of  individual 
sources.  EPA  disagrees. 

First,  as  explained  previously,  EPA 
anticipates  that  NPDES  permitting 


authorities  may  yet  determine  that 
individual  unregulated  point  sources  of 
storm  water  discbarges  require 
regulation  on  a  case-by-case  basis.  This 
conclusion  is  consistent  with  the 
Congress'  recognition  of  the  potential 
need  for  such  designation  under  the  first 
phase  of  storm  water  regulation  as 
described  in  CWA  section  402(p)(2)(E) 
Under  C:WA  secUon  402(p)(2)(E), 
Congress  recognized  the  need  for  both 
EPA  and  the  State  to  retain  authority  to 
regulate  uiuegulated  point  sources  of 
storm  water  under  the  NPDES  permit 
program.  Second,  to  the  extent  that 
CWA  section  402(p)(6)  requires 
designation  of  a  "category"  of  sources, 
the  permitting  authority  may  designate 
such  (as  yet  unidentified)  soiuces  as  a 
category  that  should  be  regulated  to 
protect  water  quality.  Though  such 
sotuces  may  exist  and  discharge  today, 
if  neither  EPA  nor  the  State/Tribal 
NPDES  permitting  authority'  has 
designated  the  source  for  regulation 
under  CWA  section  402(p)(2)(E)  to  date, 
then  CWA  section  402(p)(6)  provides 
the  authority  to  designate  such  sources. 
The  Agency  can  designate  a  categor\' 
of  "not  yet  identified"  sources  to  be 
regulated,  based  on  local  concerns,  even 
if  data  do  not  exist  to  support 
nationwide  regulation  of  such  sources. 
EPA  does  not  interpret  the  language  in 
CWA  section  402(p)  to  preclude  States 
from  exercising  designation  authority 
under  these  provisions  because  such 
designation  (and  subsequent  regulation 
of  designated  soiirces)  is  within  the 
"scope  "  of  the  NPDES  program. 
EPA  also  believes  that  sources 
regulated  pursuant  to  a  State 
designation  are  part  of  (and  regulated 
under)  a  federally  approved  State 
NPDES  program,  and  thus  subject  to 
enforcement  under  CWA  sections  309 
and  505.  Under  existing  NPDES  State 
program  regulations.  State  programs  that 
are  "greater  in  scope  of  coverage  "  are 
not  part  of  the  federally-approved 
program.  By  contrast,  any  such  State 
regulation  of  sources  in  this  "reserved 
category"  will  be  within  the  scope  of  the 
federal  program  because  today's  rule 
recognizes  the  need  for  such  post 
promulgation  designations  of 
unregulated  point  sources  of  storm 
water.  Such  regulation  will  be  "more 
stringent "  than  the  federal  program 
rather  than  "greater  in  scope  of 
coverage  "  (40  CFR  123.1(h)). 
EPA  does  not  interpret  the 
congressional  direction  in  CWA  section 
402(p)(6)  to  preclude  regulation  of  point 
sources  of  storm  water  that  should  be 
regulated  to  protect  water  quality 
Under  CWA  section  510.  Congress 
expressly  recognized  and  preserved  the 
authority  of  States  to  adopt  and  enforce 
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more  strmgent  reguiation  of  point 
sources,  as  welt  as  any  requirement 
respecting  tlie  control  or  abatement  of 
pollution.  Section  510  applies,  "except 
as  expressly  provided"  in  the  CWA. 
CWA  section  502(14)  does  expressly 
provide  affirmative  limitations  on  the 
regulation  of  certain  pollutant  sources 
through  the  point  source  control 
program,  the  NPDES  permitting 
program.  Section  502(14)  excludes 
agricultural  storm  water  and  return 
flows  from  irrigated  agriculture  from  the 
deGnition  of  point  source,  and  section 
402(1)  limits  applicability  of  the  section 
402  permit  program  for  return  flows 
from  irrigated  agriculture,  as  well  as  for 
storm  water  runoff  fr^m  certain  oil,  gas. 
and  mining  operations.  Unlike  sections 
502(14)  and  402(1).  EPA  does  not 
interpret  CWA  section  402(p)(6)  as  an 
express  provision  limiting  the  authority 
to  designate  point  sources  of  storm 
water  for  regidation  on  a  caso-by-case 
basis  after  the  promulgation  of  final 
regulations.  Any  source  of  storm  water 
discharge  is  encouraged  to  assess  its 
potential  for  storm  water  contamination 
and  take  preventive  measures  against 
contamination.  Such  proactive  actions 
could  result  in  the  avoidance  of  future 
regulation. 

One  comment  was  received 
requesting  clarification  of  the  term 
■'non-municipal'  in  §  122.26(a)(9)(u). 
The  commenter  is  concerned  that  the 
term  "non-municipal,"  in  this  context, 
implies  that  municipally  owned  or 
operated  facilities  cannot  be  designated. 
The  term  ''non-municipal"  in  this 
context  refers  to  the  universe  of 
unregiUated  industrial  and  commercial 
facilities  that  could  potentially  be 
designated  according  to  %  122.26(a)(9)(i) 
authority.  There  is  no  exemption  for 
municipally  owned  or  operated 
facilities  under  these  designation 
provisions. 

Finally,  EPA  received  comments  and 
evaluated  the  proposal  under  which 
operators  of  regulated  small,  medium, 
and  large  MS4s  would  be  responsible 
for  controlling  discharges  from 
industrial  and  other  facilities  into  their 
systems  in  lieu  of  requiring  NPDES 
permit  coverage  for  such  facilities.  EPA 
did  not  adopt  this  framework  due  to 
concerns  with  administrative  and 
technical  burden  on  the  MS4  operators, 
as  well  as  concerns  about  such  an 
intergovernmental  mandate. 

/.  Conditional  Exclusion  for  "No 
Exposure"  of  Industrial  Activities  and 
Materials  to  Storm  Water 

1 .  Background 

In  1992,  the  Ninth  Circuit  court 
remanded  to  EPA  for  further 


rulemaking,  a  portion  of  the  definition 
of  "storm  water  discharge  associated 
with  industrial  activity"  that  excluded 
the  category  of  industrial  activity 
identified  as  "light  industry"  when 
industrial  materials  and/or  activities 
were  not  exposed  to  storm  water.  See 
NRDCv.  EPA,  966  F.2d  1292,  1305  (9th 
Cir.  1992).  Today's  final  rule  responds 
to  that  remand.  In  the  1990  storm  water 
regulations,  EPA  excluded  the  light 
industry'  category  from  the  requirement 
for  an  NPDES  permit  if  the  industrial 
materials  and/or  activities  were  not 
"exposed"  to  storm  water  (see 
S  122.26(h)(14)).  The  Agency  had 
reasoned  that  most  of  the  activity  at 
these  types  of  facilities  takes  place 
indoors  and  that  emissions  fr^m  stacks, 
use  of  unhoused  manufacturing 
equipment,  outside  material  storage  or 
disposal,  and  generation  of  large 
amounts  of  dust  or  particles  would  be 
atypical  (55  FR  48008.  November  16, 
1990). 

The  Ninth  Circuit  determined  that  the 
exemption  was  arbitrary  and  capricious 
for  two  reasons.  First,  the  court  found 
that  EPA  had  not  established  a  record  to 
support  its  assumption  that  light 
industry  that  was  not  exposed  to  storm 
water  was  not  "associated  with 
industrial  activity, "  particularly  when 
other  types  of  industrial  activity  not 
exposed  to  storm  water  remained 
"associated  with  industrial  activity." 
The  Court  specifically  found  that  "[tlo 
exempt  these  industries  from  the  normal 
permitting  process  based  on  an 
unsubstantiated  assumption  about  this 
group  of  facilities  is  arbitrary  and 
capricious."  Second,  the  court 
concluded  that  the  exemption 
impermissibly  'altered  the  statutory 
scheme"  for  permitting  because  the 
exemption  relied  on  the  unverified 
judgment  of  the  light  industrial  facility 
operator  to  determine  non-applicability 
of  the  permit  application  requirements. 
In  other  words,  the  court  was  critical 
that  the  operator  would  determine  for 
itself  that  there  was  "no  exposure"  and 
then  simply  not  apply  for  a  permit 
without  any  further  action.  Without  a 
basis  for  ensuring  the  effective  operation 
of  the  permitting  scheme — either  that 
facilities  would  self-report  actual 
exposure  or  that  EPA  would  be  required 
to  inspect  and  monitor  such  facilities — 
the  court  vacated  and  remanded  the  rule 
to  EPA  for  further  rulemaking. 

One  of  the  major  concerns  expressed 
by  the  FACA  Committee,  was  that  EPA 
streamline  and  reinvent  certain 
troublesome  or  problematic  aspects  of 
the  existing  permitting  program  for 
storm  water  discharges.  One  area 
identified  was  the  mandatory 
applicabihty  of  the  permitting  program 


to  all  industrial  facilities,  even  tbose 
"light  industrial"  activities  that  are  of 
very  low  risk  or  of  no  risk  to  storm 
water  contamination.  Such  dischargers 
may  not  have  any  industrial  sources  of 
storm  water  contamination  on  the  plant 
site,  yet  they  are  still  required  to  apply 
for  an  NPDES  storm  water  permit  and 
meet  all  permitting  requirements. 
Examples  of  such  facilities  are  a  soap 
manufacturing  plant  (SIC  Code  28)  or 
hazardous  waste  treatment  and  disposal 
facility,  where  all  industrial  activities, 
even  loading  docks,  are  inside  a 
building  or  under  a  roof 

Although  they  did  not  provide  a 
written  report,  the  FACA  Committee 
members  advised  EPA  that  the  existing 
storm  water  program  should  be  revised 
to  allow  such  bcilities  to  seek  an 
exclusion  from  the  NPDES  storm  water 
permitting  requirements.  The 
Committee  agreed  that  such  an 
exclusion  should  also  provide  a  strong 
incentive  for  other  industrial  facilities 
that  conduct  industrial  activities 
outdoors  to  move  the  activities  under 
cover  or  into  buildings  to  prevent 
contamination  of  rainfall  and  storm 
water  runoff.  The  committee  believed 
that  such  a  "no  exposure"  permit 
exclusion  could  be  a  valuable  incentive 
for  storm  water  pollution  prevention. 

In  today's  final  rule,  the  Agency 
responds  to  both  of  the  bases  for  the 
court's  remand.  The  exclusion  from 
permitting  based  on  "no  exposure" 
applies  to  all  industrial  categories  listed 
in  the  existing  storm  water  regulations 
e.xcept  construction.  The  court's  opinion 
rejected  EPA's  distinction  between  light 
industry  and  other  industry,  but  it  did 
not  preclude  an  interpretation  that  treats 
all  'non-exposed"  industrial  facilities  in 
the  same  fashion.  Presuming  that  an 
industrial  facility  adequately  prevents 
exposure  of  industrial  materials  and 
activities  to  storm  water,  today's  rule 
treats  discharges  from  "non-exposed" 
industrial  facilities  in  a  manner  similar 
to  the  way  Congress  intended  for 
discharges  from  administrative 
buildings  and  parking  lots.  Specifically, 
permits  will  not  be  required  for  storm 
water  discharges  from  these  facilities  on 
a  categorical  basis. 

To  assure  that  discharges  fitjm 
industrial  facilities  really  are  similar  to 
discharges  from  administrative 
buildings  and  parking  lots,  and  to 
respond  to  the  second  basis  for  the 
court's  remand,  the  permitting 
exclusion  is  "conditional "  The  person 
responsible  for  a  point  source  discharge 
from  a  "no  exposure"  industrial  source 
must  meet  the  conditions  of  the 
exclusion,  and  complete,  sign  and 
submit  the  certification  to  the 
permitting  authority  for  tracking  and 
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accountability  purposes.  EPA  believes 
today's  rule,  therefore,  is  fully 
consistent  with  the  direction  provided 
by  the  court. 

EPA  relied  upon  the  "no  exposure" 
concept  discussed  by  the  FACA 
Committee  in  developing  the  "no 
exposure  "  provisions  of  today's  rule. 
EPA  is  deleting  the  sentence  regarding 
"no  exposure"  for  the  facilities  in 
S  122.26(h)(14)(xi)  and  adding  a  new 
§  122.26(g)  Utied  "Conditional 
Exclusion  for  No  Exposure  of  Industrial 
Activities  to  Storm  Water.  "  The  "no 
exposure"  provision  will  make  storm 
water  discharges  from  all  classes  of 
industrial  facilities  eligible  for 
exclusion,  except  storm  water 
discharges  from  regulated  construction 
activities.  Regulated  construction 
activities  cannot  claim  "no  exposiu*" 
because  the  main  pollutants  of  concern 
(e.g.,  sediment)  generally  caimot 
entirely  be  sheltered  from  storm  water. 

Today's  rule  represents  a  significant 
expansion  in  the  scope  of  the  "no 
exposure"  provision  originally 
promulgated  in  the  1990  rule,  which 
was  only  for  storm  water  discharges 
from  light  industry.  The  intent  of 
today's  "no  exposure"  provision  is  to 
provide  a  simplified  method  for 
complying  with  the  CWA  to  all 
industrial  faciUties  that  are  entirely 
indoors.  This  includes  facilities  that  are 
located  within  a  large  office  building,  or 
at  which  the  only  items  permanently 
exposed  to  precipitation  are  roofs, 
parking  lots,  vegetated  areas,  and  other 
non-industrial  areas  or  activities. 

EPA  received  several  comments 
related  to  storm  water  runoff  from 
parking  lots,  roof  tops,  lawns,  and  other 
non-industrial  areas  of  an  industrial 
facility.  Storm  water  discharges  &x)m 
these  areas,  which  may  contain 
pollutants  or  which  may  result  in 
additional  storm  water  flows,  are  not 
directly  regulated  under  the  existing 
storm  water  permitting  program  because 
they  are  not  "storm  water  discharges 
associated  with  industrial  activity" 
Many  comments  on  this  issue  supported 
maintaining  the  exclusion  from  the 
existing  regulations  for  storm  water 
permitting  for  discharges  bom 
administrative  buildings,  parking  lots, 
and  other  non-industrial  areas.  Other 
comments  opposed  allowing  the 
continued  exclusion  for  discharges  from 
non-industrial  areas  of  the  site  because 
discbarges  frt}m  these  areas  are 
potentially  a  significant  cause  of 
receiving  water  impairment.  These 
comments  urged  that  such  discharges 
should  not  be  excluded  from  NPDES 
permit  coverage.  Today's  rule  does  not 
require  permit  coverage  for  discharges 
fixtm  a  facility's  exposed  areas  that  are 


separate  from  industrial  activities  such 
as  runoff  from  office  buildings  and 
accompanying  parking  lots,  lawns  and 
other  non-industrial  areas.  This 
approach  is  consistent  with  the  existing 
storm  water  rules  which  were  based  on 
Congress's  intent  to  exclude  non- 
industrial  areas  such  as  "parking  lots 
and  administrative  and  employee 
buildings."  133  Cong.  Rec.  985  (1987). 
EPA  also  lacks  data  indicating  that 
discharges  from  these  areas  at  an 
industrial  facility  cause  significant 
receiving  water  impairments.  Therefore, 
the  non-industrial  areas  at  a  facihty  do 
not  need  to  be  assessed  as  part  of  the 
"no  exposure"  certification. 

EPA  received  comments  related  to 
industrial  facilities  that  achieve  "no 
exposxne'"  by  constructing  large 
amounts  of  impervious  surfaces,  such  as 
roofs,  where  previously  there  were 
pervious  or  porous  surfaces  into  which 
storm  water  could  infiltrate.  Some 
commenters  made  the  point  that  large 
amounts  of  impervious  area  may  cause 
a  significant  increase  in  storm  water 
volume  flowing  off  the  industrial 
facility,  and  thus  may  cause  adverse 
receiving  water  impacts  simply  due  to 
the  increased  quantity  of  storm  water 
flow.  Some  commenters  said  that  storm 
water  discharges  from  impervious  areas 
at  an  industrial  facility  are  generally 
more  frequent,  and  often  larger,  than 
discharges  from  the  pre-existing  natural 
surfaces.  They  believe  that  these 
discharges  will  contain  pollutants 
typical  of  commercial  areas  and  roads 
and  are  an  equal  threat  to  direct  human 
uses  of  the  water  and  can  cause  equal 
damage  to  aquatic  life  and  its  habitat. 
Other  commenters  believe  that  if 
Congress  or  EPA  addresses  the  issue  of 
flow,  it  should  be  addressed  on  a 
broader  scale  than  merely  through  the 
"no  exposure""  exclusion,  and  that  EPA 
has  no  authority  under  any  existing 
legal  framework  to  regulate  flow 
directly.  Some  commenters  stated  that 
developing  federal  parameters  for  the 
control  of  water  quantity,  i.e.  flow, 
would  result  in  federal  intrusion  into 
land  use  planning,  an  authority  that 
they  claim  is  solely  within  the  purview 
of  State  governments  and  their  political 
subdivisions. 

EPA  is  not  attempting  to  regulate  flow 
via  the  "no  exposure"  provisions.  EPA 
does  agree,  however,  that  increases  in 
impervious  surfaces  can  result  in 
increased  runoff  volumes  from  the  site 
which  in  turn  may  increase  pollutant 
loading.  In  addition,  the  Agency  notes 
that  in  some  States  water  quality' 
standards  include  water  quality  criteria 
for  flow  or  turbidity.  Therefore,  in  order 
to  provide  a  minimal  amount  of 
information  on  possible  impacts  from 


increased  pollutant  loading  and  nmoff 
volume,  EPA's  ""no  exposure"" 
certification  form  (see  Appendix  4)  asks 
the  discharger  to  indicate  if  they  have 
paved  or  roofed  over  a  formerly 
exposed,  pervious  area  in  order  to 
qualify  for  the  "no  exposure""  exclusion. 
If  the  answer  is  yes,  the  discharger  must 
indicate,  by  choosing  fi^im  three 
possible  responses,  approximately  how 
much  impervious  area  was  created  to 
achieve  "no  exposure".  The  choices  are: 
(1)  less  than  1  acre.  (2)  1  to  5  acres,  and 
(3)  more  than  5  acres.  This  requirement 
provides  additional  information  thai 
will  aid  in  determining  if  discharges 
from  the  facility'  are  causing  adverse 
receiving  waler  impacts.  EPA  intends  to 
prevent  waler  quality  impacts  resulting 
from  increased  discharges  of  pollutants, 
which  may  result  from  increased 
volume  of  runoff.  In  many  cases, 
consideration  of  the  increased  flow  rate, 
velocity  and  energy  of  storm  waler 
discharges,  following  construction  of 
large  amounts  of  impervious  surfaces, 
must  be  taken  into  consideration  in 
order  to  reduce  the  discharge  of 
pollutants,  to  meet  water  quality 
standards  and  to  prevent  degradation  of 
receiving  streams.  EPA  recommends 
that  dischargers  consider  these  factors 
when  making  modifications  lo  their  site 
in  order  to  qualify  for  the  "no  exposure" 
exclusion. 

2.  Today's  Rule 

In  order  to  claim  relief  under  the  "no 
exposure  "  provision,  the  discharger  of 
an  otherwise  regulated  facility  must 
submit  a  no  exposure  certification  that 
incorporates  the  questions  of 
§  122.26(g)(4)(iii)  to  the  NPDES 
permitting  authority  once  every  5  years. 
This  provision  applies  across  all 
categories  of  industrial  activity  covered 
by  the  existing  program,  except 
discharges  from  construction  activities. 

In  addition  to  submitting  a  "no 
exposure  "  certification  everv  5  vears. 
the  facility'  must  allow  the  NPDES 
permitting  authority  or  operator  of  an 
MS4  (where  there  is  a  storm  water 
discharge  to  the  MS4)  to  inspect  the 
facility  and  to  make  such  inspection 
reports  publicly  available  upon  request. 
Also,  upon  request,  the  facility  must 
submit  a  copy  of  the  "no  exposure" 
certification  to  the  operator  of  the  MS4 
into  which  the  facility  discharges  (if 
applicable).  All  "no  exposure'" 
certifications  must  be  signed  in 
accordance  with  the  signatory' 
requirements  of  S  122.22.  The  "no 
exposure"  certification  is  non- 
transferable. In  the  event  that  the  facility 
operator  changes,  the  new  discharger 
must  submit  a  new  "no  exposure" 
certification. 
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Members  of  the  FACA  Committee 
urged  that  EPA  not  allow  dischargers 
certif\Tng  "no  exposure"  to  take  actions 
10  qualify  for  this  provision  thai  result 
in  a  net  environmental  detriment.  In 
developing  a  regulatory  implementation 
mechanism,  however.  EPA  fouind  that 
the  phrase  "no  net  environmental 
detriment."  was  loo  imprecise  to  use 
within  this  context.  Therefore,  today's 
rule  addresses  this  issue  by  requiring 
information  that  should  help  the 
permitting  authority  to  determine 
whether  actions  taken  to  qualify  for  the 
exclusion  interfere  with  the  attainment 
or  maintenance  of  water  quality 
standards,  including  designated  uses. 
Permitting  authorities  will  be  able, 
where  necessary,  to  make  a 
determination  by  evaluating  the 
activities  that  changed  at  the  industrial 
site  to  achieve  "no  exposure",  and 
assess  whether  these  changes  cause  an 
adverse  impact  on,  or  have  the 
reasonable  potential  to  cause  an 
instream  exclusion  of,  water  quality 
standards,  including  designated  uses. 
EPA  anticipates  that  many  efforts  to 
achieve  "no  exposure"  will  employ 
simple  good  housekeeping  and 
contaminant  cleanup  activities.  Other 
efforts  may  involve  moving  materials 
and  industrial  activities  indoors  into 
existing  buildings  or  structures. 

In  very  limited  cases,  industrial 
operators  may  make  major  changes  at  a 
site  to  achieve  "no  exposure".  These 
efforts  may  include  constructing  a  new 
building  or  cover  to  eliminate  exposure 
or  constructing  structures  to  prevent 
run-on  and  storm  water  contact  with 
industrial  materials  or  activities.  Where 
major  changes  to  achieve  "no  exposure" 
increase  the  impervious  area  of  the  site, 
the  facility  operator  must  provide  this 
information  on  the  "no  exposure" 
certification  form  as  discussed  above. 
Using  this  and  other  available  data  and 
information,  permitting  authorities 
should  be  able  to  assess  whether  any 
major  change  has  resulted  in  increased 
pollutant  concentrations  or  loadings, 
toxicity  of  the  storm  water  runoff,  or  a 
change  in  natiiral  hydrological  patterns 
that  would  interfere  with  the  attaiiunent 
and  maintenance  of  water  quality 
standards,  including  designated  uses  or 
appropriate  narrative,  chemical, 
biological,  or  habitat  criteria  where  such 
State  or  Tribal  water  quality  standards 
exist.  In  these  instances,  the  facility 
operator  and  their  ^4PDES  permitting 
authority  should  take  appropriate 
actions  to  ensure  that  attainment  or 
maintenance  of  water  quality  standards 
can  be  achieved.  The  NPDES  permitting 
authority  should  decide  if  the  focility 
must  obtain  coverage  under  an 


individual  or  general  permit  to  ensure 
that  appropriate  actions  are  taken  to 
address  adverse  water  quality  impacts. 

While  the  intent  of  today's  "no 
exposure"  provision  is  to  reduce  the 
regulatory  burdens  on  industrial 
facilities  and  government  agencies,  the 
FACA  Committee  suggested  that  the 
NPDES  permitting  authority  consider  a 
compliance  assessment  program  to 
ensure  that  facilities  that  have  availed 
themselves  of  this  "no  exposure"  option 
meet  the  applicable  requirements. 
Inspections  could  be  conducted  at  the 
discretion  of  the  NPDES  authority  and 
be  coordinated  with  other  facility 
inspections.  EPA  expects,  however,  that 
the  permitting  authority  will  conduct 
inspections  when  it  becomes  aware  of 
potential  water  quality  impacts  possibly 
caused  by  the  facility's  storm  water 
discharges  or  when  requested  to  do  so 
by  adversely  affected  members  of  the 
public.  The  intent  of  this  provision  is 
that  the  5  year  "no  exposure" 
certification  be  fully  available  to,  and 
enforceable  by,  appropriate  federal  and 
State  authorities  under  the  CWA. 
Private  citizens  can  enforce  against 
facilities  for  discharges  of  storm  water 
that  are  inconsistent  with  a  "no 
exposure"  certification  if  storm  water 
discharges  from  such  facilities  are  not 
otherwise  permitted  and  in  compliance 
with  applicable  requirements. 

EPA  received  comments  from  owners, 
operators  and  representatives  of  Phase  I 
facilities  classified  as  "light  industry"  as 
defined  by  the  regulations  at 
§  122.26(h)(14)(xi).  The  comments 
recommended  maintaining  the  approach 
of  the  existing  regulations  which  does 
not  require  the  discharger  to  submit  any 
supporting  documentation  to  the 
permitting  authority  in  order  to  claim 
the  "no  exposure"  exclusion  fi'om 
permitting.  As  discussed  previously,  the 
"no  exposure"  concept  was  developed 
in  response  to  the  Ninth  Circuit  court's 
remand  of  part  of  the  existing  rules  back 
to  EPA.  The  court  found  that  EPA 
cannot  rely  on  the  "unverified 
judgment"  of  the  facility  The  comments 
opposing  documentation  did  not 
address  the  "unverified  judgment" 
concern. 

Today's  rule  is  a  "conditional" 
exclusion  from  permitting  which 
requires  all  categories,  including  the 
"light  industrial "  facilities  that  have  no 
exposure  of  materials  to  storm  water,  to 
submit  a  certification  to  the  permitting 
authority.  Upon  receipt  of  a  complete 
certification,  the  permitting  authority 
can  review  the  information,  or  call,  or 
inspect  the  facility  if  there  are  doubts 
about  the  facility's  "no  exposure"  claim. 
Also,  if  the  facility  discharges  into  an 
MS4,  the  operator  of  the  MS4  can 


request  a  copy  of  the  certification,  and 
can  inspect  the  facility.  The  public  can 
request  a  copy  of  the  certification  and/ 
or  inspection  reports.  In  adopting  these 
conditional  "no  exposure"  provisions, 
the  Agency  addressed  the  Ninth  Circuit 
court's  ruling  regarding  the  discharger's 
unverified  judgment. 

EPA  received  one  comment 
requesting  clarification  on  whether  the 
anti-backsliding  provisions  in  the 
regulations  at  $  122.44(11  apply  to 
industrial  facilities  that  are  currently 
covered  under  an  NPDES  storm  water 
permit,  and  whether  such  facilities 
could  qualify  for  the  "no  exposure" 
exclusion  under  today's  rule.  The  anti- 
backsliding  provisions  will  not  prevent 
most  industrial  facilities  that  can  certify 
"no  exposure"  under  today's  rule  bom 
qualifying  for  an  exclusion  from 
permitting.  The  anti-backsliding 
provisions  contain  5  exceptions  that 
allow  permits  to  be  renewed,  reissued  or 
modified  with  less  stringent  conditions. 
One  exception  at  §  122.44(1)(2)(A) 
allows  less  stringent  conditions  if 
"material  and  substantial  alterations  or 
additions  to  the  permitted  facility 
occurred  after  permit  issuance  which 
justify  the  application  of  a  less  stringent 
effluent  limitation.  "  Section 
122.44(l)(B)(l)  also  allows  less  sbingent 
requirements  if  "information  is 
available  which  was  not  available  at  the 
time  of  permit  issuance  and  which 
would  have  justified  the  application  of 
less  stringent  effluent  limitations  at  the 
time  of  permit  issuance."  Facility's 
operators  who  certify  "no  exposure" 
and  submit  the  required  information 
once  every  5  years  will  have  provided 
the  permitting  authority  "information 
that  was  not  available  at  the  time  of 
permit  issuance."  Also,  some  facilities 
may,  in  order  to  achieve  "no  exposure", 
make  "material  and  substantia] 
alterations  or  additions  to  the  permitted 
facility."  Therefore,  most  facilities 
covered  under  existing  NPDES  general 
permits  for  storm  water  (e.g.,  EPA's 
Multi-Sector  General  Permit)  will  be 
eligible  for  the  conditional  "no 
exposure"  exclusion  from  permitting 
without  concern  about  the  anti- 
backsliding  provisions.  Such 
dischargers  will  have  met  one  or  both  of 
the  anti-backsliding  exceptions  detailed 
above.  Facilities  that  are  covered  under 
individual  permits  containing  numeric 
limitations  for  storm  water  should 
consult  with  their  permitting  authority 
to  determine  whether  the  anti- 
backsliding  provisions  will  prevent 
them  from  qualifying  for  the  exclusion 
from  permitting  (for  that  discharge 
point)  based  on  a  certification  of  "no 
exposure". 
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EPA  received  several  comments 
regarding  the  timing  of  when  the  "no 
exposure"  certification  should  be 
submitted.  The  proposed  rule  said  that 
the  "no  exposure"  certification  notice 
must  be  submitted  "at  the  beginning  of 
each  permit  term  or  prior  to 
commencing  discbarges  during  a  permit 
term."  Some  commenters  interpreted 
this  statement  to  mean  that  existing 
facilities  can  only  submit  the 
certification  at  the  time  a  permit  is  being 
issued  or  renewed.  EPA  intended  the 
phrase  "at  the  beginning  of  each  permit 
term"  to  mean  "once  every  5  years"  and 
today's  rule  reflects  this  clarification. 
EPA  envisions  that  the  NPDES  storm 
water  program  will  be  implemented 
primarily  through  general  permits 
which  are  issued  for  a  5  year  term. 
Likewise  the  "no  exposure"  certification 
term  is  5  years.  The  NPDES  permitting 
authority  will  maintain  a  simple 
registration  list  that  should  impose  only 
a  minor  administrative  burden  on  the 
permitting  authority.  The  registration 
list  will  allow  for  tracking  of  industrial 
facilities  claiming  the  exclusion.  This 
change  allows  a  facility  to  submit  a  "no 
exposure"  certification  at  any  time 
during  the  term  of  the  permit,  provided 
that  a  new  certification  is  submitted 
every  5  years  fium  the  time  it  is  first 
submitted  (assuming  that  the  facility 
maintains  a  "no  exposure  "  status).  Once 
a  discharger  has  established  that  the 
facility  meets  the  definition  of  "no 
exposure",  and  submits  the  necessary 
"no  exposure"  certification,  the 
discharger  must  maintain  their  "no 
exposure  "  status.  Failure  to  maintain 
"no  exposure"  at  their  facility  could 
result  in  the  unauthorized  discharge  of 
pollutants  to  waters  of  the  United  States 
and  eniorcement  for  violation  of  the 
CWA.  Where  a  discharger  believes  that 
exposure  could  occur  in  the  future  due 
to  some  anticipated  change  at  the 
facility,  the  discharger  should  submit  an 
application  and  obtain  coverage  under 
an  NPDES  permit  prior  lo  such 
discharge  to  avoid  penalties. 

Where  EPA  is  the  permitting 
authority,  dischargers  may  submit  a  "no 
exposure"  certification  at  any  time  after 
the  efi'ective  date  of  today's  rule.  Where 
EPA  is  not  the  permitting  authority, 
dischargers  may  not  be  able  to  submit 
the  certification  until  the  non-federal 
permitting  authority  completes  any 
necessary  statutory  or  regulatory 
changes  to  adopt  this  "no  exposure'" 
provision.  EPA  recommends  that  the 
discharger  contact  the  permitting 
authority  for  guidance  on  when  the  "no 
exposure"  certification  should  be 
submitted. 

EPA  received  comments  on  (ho 
proposed  nUe  requirement  that  the 


discharger  "must  comply  immediately 
with  all  the  requirements  of  the  storm 
water  program  including  applying  for 
and  obtaining  coverage  under  an  NPDES 
permit, "  if  changes  occur  at  the  facility 
which  cause  exposure  of  industrial 
activities  or  materials  to  storm  water. 
The  comments  expressed  the  difSculUy 
of  immediate  compliance  EPA  expects 
that  most  facility  changes  can  be 
anticipated,  therefore  dischargers 
should  apply  for  and  obtain  NPDES 
permit  coverage  in  advance  of  changes 
that  result  in  exposure  to  industrial 
activities  or  materials.  Permitting 
authorities  may  grant  additional  time, 
on  a  case-by-case  basis,  for  preparation 
and  implementation  of  a  storm  water 
pollution  prevention  plan. 

Finally,  today's  rule  at  §  122.26(g)(4) 
includes  the  information  which  must  be 
included  on  the  "no  exposure" 
certification.  Authorized  States,  Tribes 
or  U.S.  Territories  may  develop  their 
own  fonn  which  includes  this  required 
information,  at  a  minimum.  EPA 
adopted  the  requirements  (with 
modification)  from  the  draJft  "No 
Exposure  Certification  Form"  published 
as  an  appendix  to  the  proposed  rule. 
Modifications  were  made  to  the  draft 
form  to  address  comments  received  and 
lo  streamline  the  required  information. 
EPA  included  these  certification 
requirements  in  today's  rule  in  order  to 
preserve  its  integrity.  Dischargers  in 
areas  where  EPA  is  the  permitting 
authority  should  use  the  "No  Exposure 
Certification"  form  included  in 
Appendix  4. 

3.  Definition  of  "No  Exposure" 

For  purposes  of  this  section,  "no 
exposure"  means  thai  all  industrial 
materials  or  activities  are  protected  by  a 
storm  resistant  shelter  to  prevent 
exposure  to  rain,  snow,  snowmelt,  and/ 
or  runoff.  Industrial  materials  or 
activities  include,  but  are  not  limited  to, 
material  handling  equipment  or 
activities,  industrial  machinery,  raw 
materials,  intermediate  products,  by- 
products, final  products,  or  waste 
products.  Material  handling  activities 
include  the  storage,  loading  and 
unloading,  transportation,  or 
conveyance  of  any  raw  material, 
intermediate  product,  final  product  or 
waste  product.  However,  storm  resistant 
shelter  is  not  required  for:  (1)  Drums, 
barrels,  tanks,  and  similar  containers 
that  are  tightiy  sealed,  provided  those 
containers  are  not  deteriorated  and  do 
not  leak;  (2)  adequately  maintained 
vehicles  used  in  material  handling;  and 
(3)  final  products,  other  than  products 
that  would  be  mobilized  in  storm  water 
discharge  (e.g.,  rock  salt).  Each  of  these 
three  exceptions  to  the  no  exposure 


definition  are  discussed  in  more  detail 
below. 

EPA  intends  the  terra  "storm  resistant 
shelter"  to  include  completely  roofed 
and  walled  buildings  or  structures,  as 
well  as  structures  with  only  a  top  cover 
but  no  side  coverings,  provided  material 
under  the  structure  is  not  otherwise 
subject  to  any  run-on  and  subsequent 
runoff  of  storm  water.  While  the  Agency 
intends  that  this  provision  promote 
permanent  "no  exposure",  EPA 
understands  that  certain  vehicles  could 
pass  between  buildings  and,  during 
passage,  be  exposed  to  rain  and  snow 
Adequately  maintained  vehicles  such  as 
trucks,  automobiles,  forklifis,  or  other 
such  general  purpose  vehicles  at  the 
industrial  site  that  are  not  industrial 
machinery,  and  that  are  not  leaking 
contaminants  or  are  not  otherwise  a 
source  of  industrial  pollutants,  could  be 
exposed  to  precipitation  or  runoff.  Such 
activities  alone  does  not  prevent  a 
discharger  from  being  able  to  certify  no 
exposure  under  this  provision. 
Similarly,  trucks  or  other  vehicles 
awaiting  maintenance  at  vehicle 
maintenance  facilities,  as  defined  at 
§  122.26(b)(14)(viii),  that  are  not  leaking 
contaminants  or  are  not  otherwise  a 
source  of  industrial  pollutants,  are  not 
considered  exposed. 

In  addition.  EPA  recognizes  that  there 
are  circumstances  where  permanent  "no 
exposure  "  of  industrial  activities  or 
materials  is  not  possible.  Under  such 
conditions,  materials  and  activities  may 
be  sheltered  with  temporary  covers, 
such  as  tarps,  between  periods  of 
permanent  enclosure.  'The  final  rule 
does  not  specify  every  such  situation. 
EPA  intends  that  permitting  authorities 
will  address  this  issue  on  a  case-by-case 
basis.  Permitting  authorities  can 
determine  the  circumstances  under 
which  temporary  structures  will  or  will 
not  meet  the  requirements  of  this 
section.  Until  permitting  authorities 
specifically  determine  otherwise,  EPA 
recommends  appUcation  of  the  "no 
exposure"  exclusion  for  temporary 
sheltering  of  industrial  materials  or 
activities  only  during  facility  renovation 
or  construction,  provided  that  the 
temporary  shelter  achieves  the  intent  of 
this  section.  Moreover,  "exposure"  that 
results  bom  a  leak  in  protective 
covering  would  only  be  considered 
"exposure"  if  not  corrected  prior  to  the 
next  storm  water  discharge  event.  EPA 
received  one  comment  requesting  that 
this  allowance  for  temporary  shelter  be 
limited  to  facility  renovation  or 
construction  directiy  related  to  the 
industrial  activity  requiring  temporarv 
shelter,  and  be  scheduled  to  minimize 
the  use  of  temporary  shelter  Another 
comment  suggested  placing  time  limits 
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on  the  use  of  temporary  shelter.  The 
commenler  did  not  recommend  a 
specific  time  period,  rather  the 
comment  said  thai  renovation  in  some 
instances  may  take  years,  and  that  EPA 
should  not  allow  temporary  shelter  over 
prolonged  periods.  EPA  agrees  that  the 
use  of  temporary'  shelter  must  be  related 
lo  the  renovation  or  construction  at  the 
site,  and  be  scheduled  or  designed  to 
minimize  the  use  of  temporary  shelter. 
Further.  EPA  agrees  that  the  use  of 
temporary  shelter  should  be  limited  in 
duration,  but  does  not  intend  to  define 
"temporary"  or  "prolonged  period". 

Many  final  products  are  intended  for 
outdoor  use  and  pose  little  risk  of  storm 
water  contamination,  such  as  new  cars. 
Therefore,  final  products,  except  those 
that  can  be  mobilized  in  storm  water 
discharge,  can  be  "exposed"  and  still 
allow  the  discharge  to  certify  "no 
exposure".  EPA  intends  the  term  "final 
products"  to  mean  those  products  that 
are  not  used  in  producing  another 
product.  Any  product  that  can  be  used 
to  make  another  product  is  considered 
an  "intermediate  product."  For 
example,  a  facility  that  makes  horse 
trailers  can  store  the  finished  trailers 
outdoors  as  a  final  product.  The  storage 
of  those  final  products  does  not  prevent 
eligibility  lo  claim  "no  exposure". 
However,  any  facility  that  makes  parts 
for  the  horse  trailers  (e.g.,  metal  tubing, 
sheet  metal,  paint)  is  not  eligible  for  the 
"no  exposixre"  exclusion  from 
permitting  if  those  "intermediate 
products"  are  stored  outdoors  {i.e., 
"exposed"). 

EPA  received  comments  related  lo 
materials  in  drums,  barrels,  tanks  and 
similar  containers.  Some  comments 
objected  to  the  language  in  the  preamble 
to  the  proposed  rule  that  would  have 
recommended  that  the  "exposure" 
determination  for  drums  and  barrels  be 
based  on  the  "potential  to  leak."  Those 
conunents  said  that  all  drums  and 
barrels  have  the  potential  to  leak, 
thereby  making  certification  impossible. 
They  recommended  allowing  outdoor 
storage  of  drums  and  barrels  except  for 
those  that  "are  leaking"  at  the  lime  of 
certification.  Other  comments  suggested 
allowing  drums  and  barrels  to  be  stored 
outside  only  if  the  drums  and  barrels: 
are  empty:  have  secondary  contaiiunent: 
or  there  is  a  spill  contingency  plan  in 
place.  Opposing  comments  suggested 
that  allowing  outdoor  exposure  of 
drums  and  barrels,  based  on  existing 
integrity  and  condition,  is  inconsistent 
with  the  "however  packaged"  proposed 
rule  language,  and  also  would  not 
satisfy  the  Ninth  Circuit  remand.  The 
comments  point  out  that  the  former  rule 
was  invalidated  by  the  court  in  part 
because  it  relied  on  the  "unverified 


judgment"  of  the  light  industrial  facility 
operator  to  determine  the  non- 
applicability  of  the  permit  requirements, 
and  that  allowing  the  facility  operator  lo 
determine  the  condition  of  their  drums 
and  barrels  would  result  in  the  same 
Raw. 

In  response,  EPA  believes  that  drums 
and  barrels  that  are  stored  outdoors  pose 
little  risk  of  storm  water  contamination 
unless  they  are  open,  deteriorated  or 
leaking.  The  Agency  has  modified 
today's  rule  accordingly.  EPA  intends 
the  term  "open"  to  mean  any  container 
that  is  not  tightly  sealed  and  "sealed"  to 
mean  banded  or  otherwise  secured  and 
without  operational  laps  or  valves. 
Drums,  barrels,  tanks,  and  similar 
containers  may  only  be  stored  outdoors 
under  this  conditional  exclusion.  The 
addition  of  material  lo  or  withdrawing 
of  material  from  these  containers  while 
outside  is  deemed  "exposure".  Moving 
the  containers  while  outside  does  not 
create  "exposure"  provided  that  the 
containers  are  not  open,  deteriorated  or 
leaking.  In  order  lo  complete  the  "no 
exposure"  certification,  a  facility 
operator  must  inspect  all  drums,  barrels, 
tanks  or  other  containers  stored  outside 
to  ensure  that  they  are  not  open, 
deteriorated,  or  leaking.  EPA 
recommends  that  the  discharger 
designate  someone  at  the  facility  to 
conduct  frequent  iiupections  to  verify 
that  the  drums,  barrels,  tanks  or  other 
containers  remain  in  a  condition  such 
that  they  are  not  open,  deteriorated  or 
leaking.  Drums,  barrels,  tanks  or  other 
containers  stored  outside  that  have 
valves  which  are  used  to  put  material  in 
or  lake  material  out  of  the  container, 
and  that  have  dripped  or  may  drip,  are 
considered  to  be  "leaking"  and  must  be 
under  a  storm  resistant  shelter  in  order 
to  qualify  for  the  no  exposure  exclusion. 
Likewise,  leaking  pipes  containing 
contaminants  exposed  to  storm  water 
are  deemed  "exposed."  If  at  any  time 
drums,  barrels,  tanks  or  similar 
containers  are  opened,  deteriorated  or 
leaking,  the  discharger  should  take 
inunediale  actions  to  close  or  replace 
the  container.  Any  resulting 
unpermitted  discharge  would  violate 
the  CWA.  The  Director,  the  operator  of 
the  MS4,  or  the  municipality  may 
inspect  the  facility  to  verify  that  all  of 
the  applicable  areas  meet  the  "no 
exposure"  conditions  as  specified  in  the 
rule  language.  In  requiring  submission 
of  the  conditional  "no  exposure" 
certification  and  allowing  the  permitting 
authority  and  the  operator  of  the  MS4  to 
inspect  the  facility,  today's  rule  does  not 
rely  on  the  unverified  judgment  of  the 
facility  to  determine  that  the  no 
exposure  provision  is  being  met. 


EPA  received  several  comments 
related  to  trash  dumpsters  that  are 
located  outside.  The  preamble  to  the 
proposed  rule  listed  dumpsters  in  the 
same  grouping  as  drums  and  barrels, 
which  based  exposure  on  the  "potential 
lo  leak  ".  Today's  rule  distinguishes 
between  dumpsters  and  drums/barrels. 
In  the  Phase  I  Question  and  Answer 
document  (volume  1,  question  52)  the 
Agency  noted  that  a  covered  dumpster 
containing  waste  material  that  is  kept 
outside  is  not  considered  "exposed"  as 
long  as  "the  container  is  completely 
covered  and  nothing  can  drain  out  holes 
in  the  bottom,  or  is  lost  in  loading  onto 
a  garbage  truck."  EPA  affirms  this 
approach  today.  Industrial  refuse  and 
industrial  trash  that  is  left  uncovered  is 
deemed  "exposed." 

For  purposes  of  this  provision, 
particulate  matter  emissions  from  roof 
stacks/vents  thai  are  regulated  and  in 
compliance  under  other  environmental 
protection  programs,  such  as  air  quality 
control  programs,  and  that  do  not  cause 
storm  water  contamination,  are 
considered  "not  exposed."  EPA 
received  conunents  on  the  phrase  in  the 
draft  "no  exposure"  certification  form 
thai  asked  whether  "particulate 
emissions  from  roof  stacks/vents  not 
otherwise  regulated,  and  in  quantities 
delectable  in  the  storm  water  outflow," 
are  exposed  to  precipitation.  One 
comment  expressed  concern  that  the 
phrase  "in  quantities  detectable  in  the 
storm  water  outflow"  implies  that  the 
facility  must  conduct  monitoring  prior 
to  completing  the  checklist,  and  must 
continue  to  monitor  after  receiving  the 
no  exposure  exclusion,  in  order  to  be 
able  to  verify  compliance  with  the  no 
exposure  provision.  Another  comment 
said  that  current  measurement 
technology  allows  detection  of 
pollutants  at  levels  that  may  not  cause 
environmental  harm.  EPA  does  not 
intend  lo  require  monitoring  of  runoff 
from  facilities  with  roof  slacks/vents 
prior  to  or  after  completing  and 
submitting  the  no  exposure  certification. 
EPA  has  thus  replaced  the  phrase  "in 
quantities  detectable"  with  "evident"  to 
convey  the  message  that  emissions  from 
some  roof  stacks/vents  have  the 
potential  to  contaminate  storm  water 
discharges  in  quantities  that  are 
considered  significant  or  that  cause  or 
contribute  to  a  water  quality  standards 
violation.  In  those  instances  where  the 
permitting  authority  determines  that 
particulate  emissions  from  facility  roof 
stacks/vents  axe  a  significant  contributor 
of  pollutants  or  contributing  to  water 
quality  violations,  the  permitting 
authority  may  require  the  discharger  lo 
apply  for  and  obtain  coverage  under  a 
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permit.  Visible  deposits  of  residuals 
(e.g..  particulate  matter)  near  roof  or 
side  vents  are  considered  "exposed". 
Likewise,  visible  "track  out"  (i.e.. 
pollutants  carried  on  the  tires  of 
vehicles)  or  windblown  raw  materials 
are  deemed  "exposed." 

EPA  received  a  comment  requesting 
an  allowance  under  the  "no  exposure" 
provision  for  industrial  facilities  with 
several  outfalls  at  a  site  where  some,  but 
not  all  of  the  oulfolls  drain  non-exposed 
areas.  The  commenter  provided  an 
example  of  an  industrial  facility  that  has 
S  outfalls  draining  different  areas  of  the 
site,  where  two  of  those  outfalls  drain 
areas  where  industrial  activities  or 
materials  are  not  exposed  lo  storm 
water.  The  comment  requested  that  the 
facility  in  this  example  be  allowed  lo 
submit  a  "no  exposure"  certification  in 
order  to  be  relieved  of  permitting 
obligations  for  discharges  from  those 
two  outfalls. 

EPA  agrees,  but  the  comment  would 
be  implemented  on  an  outfall-by-outfall 
basis  in  the  permitting  process,  not 
through  the  "no  exposure  "  exclusion. 
The  "no  exposure"  provision  was 
developed  to  allow  exclusion  fi^om 
permitting  of  discharges  from  entire 
industrial  facilities  (except 
construction),  based  on  a  claim  of  "no 
exposure"  for  all  areas  of  the  facility 
where  industrial  materials  or  activities 
occur.  Where  exposure  to  industrial 
materials  or  activities  exist  at  some  but 
not  all  areas  of  the  facility,  the  "no 
exposure"  exclusion  from  permitting  is 
not  allowed  because  permit  coverage  is 
still  required  for  storm  water  discharges 
fit)m  the  exposed  areas.  Relief  from 
permit  requirements  for  outfalls 
draining  non-exposed  areas  should  be 
addressed  through  the  permit  process, 
in  coordination  with  the  permitting 
authority.  Most  NPDES  general  permits 
for  storm  water  discharge  provide 
enough  flexibility  lo  allow  minimal  or 
no  requirements  for  non-exposed  areas 
at  industrial  facilities.  If  the  permitting 
authority  determines  that  additional 
flexibility  is  needed  for  this  scenario, 
the  permits  could  be  modified  as 
necessary. 

K.  Public  Involvement/Public  Role 

The  Phase  n  FACA  Subcommittee 
discussed  the  appropriate  role  of  the 
public  in  successful  implementation  of 
a  municipal  storm  water  program.  EPA 
believes  that  an  educated  and  actively 
involved  public  is  essential  to  a 
successful  municipal  storm  water 
program.  An  educated  public  increases 
program  compliance  from  residents  and 
businesses  as  they  realize  their 
individual  and  collective  responsibility 
for  protectiiig  water  resources  (e,g.,  the 


residents  and  businesses  could  be 
subject  to  a  local  ordinance  that 
prohibits  dumping  used  oil  down  storm 
sewers).  Finally,  the  program  is  also 
more  likely  lo  receive  public  support 
and  participation  when  the  public  is 
actively  involved  from  the  program's 
inception  and  allowed  to  participate  in 
the  decision  making  process. 

In  a  time  of  limitecf  staff  and  financial 
resources,  public  volunteers  offer 
diverse  backgrounds  and  expertise  that 
may  be  used  lo  plan,  develop,  and 
implement  a  program  that  is  tailored  to 
local  needs  (e.g.,  participate  in  public 
meetings  and  other  opportiinities  for 
input,  perform  lawful  volunteer 
monitoring,  assist  in  program 
coordination  with  other  preexisting  and 
related  programs,  aid  in  the 
development  and  distribution  of 
educational  materials,  and  provide 
public  training  activities).  The  public's 
participation  is  also  useful  in  the  areas 
of  information  dissemination/education 
and  reporting  of  violators,  where  large 
numbers  of  community  members  can  be 
more  effective  than  a  few  regulators. 

The  public  can  also  petition  the 
NPDES  permitting  authority  lo  require 
an  NPDES  permit  for  a  discharge 
composed  entirely  of  storm  water  that 
contributes  lo  a  violation  of  a  water 
quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  Stales.  In  evaluating  such  a 
petition,  the  NPDES  permitting 
authority  is  encouraged  lo  consider  the 
set  of  designation  criteria  developed  for 
the  evaluation  of  small  MS45  located 
outside  of  an  lu'banized  area  in  places 
with  a  population  of  at  least  10,000  and 
a  population  density  of  1,000  or  more. 
Furthermore,  any  person  can  protect 
water  bodies  by  taking  civil  action 
under  section  505  of  the  CWA  against 
any  person  who  is  alleged  to  be  in 
violation  of  an  effluent  standard  or 
permit  condition.  If  civil  action  is  taken, 
EPA  encourages  citizen  plaintiffs  lo 
resolve  any  disagreements  or  concerns 
directly  with  the  parties  involved,  either 
informally  or  through  any  available 
alternative  dispute  resolution  process. 

EPA  recogiuzes  tliat  public 
involvement  and  participation  pose 
challenges.  It  requires  a  substantial 
initial  investment  of  staff  and  financial 
resources,  which  could  be  very  limited. 
Even  with  this  investment,  the  public 
might  not  be  interested  in  participating. 
In  addition,  public  participation  could 
slow  down  the  decision  making  process. 
However,  the  benefits  are  niunerous. 

EPA  encourages  members  of  the 
public  to  contact  the  NPDES  permitting 
authority  or  local  MS4s  operator  for 
information  on  the  municipal  storm 
water  program  and  ways  lo  participate. 


Such  information  may  also  be  available 
from  local  environmental,  nonprofit  and 
industry  groups. 

Some  commenters  stressed  the  need 
lo  suggest  to  the  public  that  they  have 
a  responsibility  lo  fund  the  municipal 
storm  water  program  While  EPA 
believes  it  is  important  that  the  program 
be  adequately  funded,  today's  rule  does 
not  address  appropriate  mechanisms  or 
levels  for  such  funding. 

EPA  received  comments  expressing 
concern  that  considerable  public 
involvement  requirements  could  result 
in  increased  litigation.  EPA  is  not 
convinced  there  is  a  correlation  between 
meaningful  public  education  programs 
and  any  increased  probability  of 
litigation. 

Finally,  EPA  received  comments 
slating  that  the  Agency  should  not  en 
courage  volunteer  monitoring  unless 
proper  procedures  are  followed.  EPA 
agrees.  EPA  encourages  only  lawful 
monitoring,  i.e.,  obtaining  the  necessary 
approval  if  there  is  any  question  about 
lawful  access  lo  sites.  Moreover,  as  a 
matter  of  good  practice  and  to  enhance 
the  validity  and  usefulness  of  the 
results,  any  party,  public  or  private, 
conducting  water  quality  monitoring  is 
encouraged  lo  use  appropriate  qualiU' 
control  procedures  and  approved 
sampling  and  analytic  methods. 

L  Water  Quality  Issues 

1.  Water  Quality  Based  Effluent  Limits 

In  addition  lo  technology  based 
requirements,  all  point  source 
discbarges  of  indusfrial  storm  water  are 
subject  to  more  stringent  NPDES 
permitting  requirements  when 
necessary  to  meet  water  quality 
standards.  CWA  sections  402(p)(3)(A) 
and  301(b)(1)(C).  For  municipal  separate 
storm  sewers.  EPA  or  the  Stale  may 
determine  that  other  permit  provisions 
{e.g.  one  of  the  minimiun  measures)  are 
appropriate  to  protect  water  quality'  and. 
for  discharges  lo  impaired  waters,  to 
achieve  reasonable  further  progress 
toward  altairmient  of  water  quality 
standards  pending  implementation  of  a 
TMDL.  CWA  section  40Z(p)(3)(B)(iii). 
See  Defenders  of  Wildlife,  et  al. 
Browner.  No.  98-71080  (9th  cir.,  August 
11, 1999).  Discharges  of  storm  water 
also  must  comply  with  applicable 
antidegradation  policies  and 
implementation  methods  to  maintain 
and  protect  water  quality.  40  CFR 
131.12.  Section  122.34(a)  emphasizes 
this  point  by  specifically  noting  that  a 
storm  water  management  program 
designed  to  reduce  the  discharge  of 
pollutants  from  the  storm  sewer  system 
"to  the  maximum  extent  practicable"  is 
also  designed  to  protect  water  quality. 
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Permits  issued  to  non-municipal 
sources  of  storm  water  must  include 
water  quality-based  effluent  limits 
where  necessary  to  meet  water  quality 
standards. 

Commenters  cballenged  EPA's 
interpretation  of  the  CWA  as  requiring 
water  quality-based  effluent  limits  for 
MS4S  when  necessary  to  protect  water 
quality.  Commenters  asserted  that  CWA 
402(p)(3)(B).  which  addresses  permit 
requirements  for  municipal  discharges, 
limits  the  scope  of  municipal  program 
requirements  to  an  effective  prohibition 
on  non-storm  water  discharges  to  a 
separate  storm  sewer  and  to  controls 
which  reduce  pollutants  to  the 
"maximum  extent  practicable,  including 
management  practices,  control 
techniques  and  system  design  and 
engineering  methods."  They  asserted 
that  the  final  rule  should  clarify  that 
neither  numeric  nor  narrative  water 
quality-based  limits  are  appropriate  or 
authorized  for  MS4s. 

EPA  disagrees  that  section  402(pl(31 
divests  permitting  authorities  of  the 
tools  necessary  to  issue  permits  to  meet 
water  quality  standards.  Section 
402(p)(3)(B)(iii)  specifically  preserves 
the  authority  for  EPA  or  the  State  to 
include  other  provisions  determined 
appropriate  to  reduce  pollutants  in 
order  to  protect  water  quality.  Defenders 
of  Wildlife,  slip  op.  at  11688.  Small 
MS45  regulated  under  today's  rule  are 
designated  under  CWA  402(p)(6)  "to 
protect  water  quality." 

Commenters  argued  that  water  quality 
standards,  particularly  numeric  criteria, 
were  not  designed  to  address  storm 
water  discharges.  The  episodic  nature 
and  magnitude  of  storm  water  events, 
they  argue,  make  it  impossible  to  apply 
the  "end  of  pipe"  compliance 
assessment  approach,  for  example,  in 
the  development  of  water  quality  based 
effluent  limits. 

EPA's  disagrees  with  the  commenters 
arguments  about  the  inability  of  water 
quality  criteria  to  address  high  flow 
conditions.  Today's  final  rule  does, 
however,  address  the  concern  that 
numeric  effluent  limits  will  necessitate 
end  of  pipe  treatment  and  the  need  to 
provide  a  workable  alternative. 

Today's  rule  was  developed  under  the 
approach  outlined  in  the  Interim 
Permitting  Policy  for  Water  Quality- 
Based  Effluent  Limitations  in  Storm 
Water  Permits,  issued  on  August  1, 
1996.  61  FR  43761  (November  26.  1996) 
(the  "Interim  Permitting  Policy  ").  EPA 
intends  to  issue  NPDES  permits 
consistent  with  the  Interim  Permitting 
Policy,  wbich^rovides  as  follows: 

In  response  to  recent  questions 
regarding  the  type  of  water  quality- 
based  effluent  limitations  that  are  most 


appropriate  for  NPDES  storm  water 
permits,  EPA  is  adopting  an  interim 
permitting  approach  for  regulating  wet 
weather  storm  water  discharges.  Due  to 
the  tiature  of  storm  water  discharges, 
and  the  typical  lack  of  information  on 
which  to  base  numeric  water  quality- 
based  effluent  limitations  (expressed  as 
concentration  and  mass),  EPA  will  use 
an  interim  permitting  approach  for 
NPDES  storm  water  permits. 

"The  interim  permitting  approach 
uses  best  management  practices  (BMPs) 
in  filrst-roimd  storm  water  permits,  and 
expanded  or  better-taiiured  BMFs  in 
subsequent  permits,  where  necessary,  to 
provide  for  the  attainment  of  water 
quality  standards.  In  cases  where 
adequate  information  exists  to  develop 
more  specific  conditions  or  limitations 
to  meet  water  quality  standards,  these 
conditions  or  limitations  are  to  be 
incorporated  into  storm  water  permits, 
as  necessary  and  appropriate.  This 
interim  permitting  approach  is  not 
intended  to  affect  those  storm  water 
permits  that  already  include 
appropriately  derived  numeric  water 
quality-based  effluent  limitations.  Since 
the  interim  permitting  approach  only 
addresses  water  quality-based  effluent 
limitations,  it  also  does  not  affect 
technology-based  effluent  limitations, 
such  as  those  based  on  effluent 
limitations  guidelines  or  developed 
using  best  professional  judgment,  that 
are  incorporated  into  storm  water 
permits. 

"Each  storm  water  permit  should 
include  a  coordinated  and  cost-elective 
monitoring  program  to  gather  necessary 
information  to  determine  the  extent  to 
which  the  permit  provides  for 
attainment  of  applicable  water  quality 
standards  and  to  determine  the 
appropriate  conditions  or  limitations  of 
subsequent  permits.  Such  a  monitoring 
program  may  include  ambient 
monitoring,  receiving  water  assessment, 
discharge  monitoring  (as  needed),  or  a 
combination  of  monitoring  procedures 
designed  to  gather  necessary 
information. 

"This  interim  permitting  approach 
applies  only  to  EPA;  however.  EPA  also 
encourages  authorized  States  and  Tribes 
to  adopt  similar  policies  for  storm  water 
permits.  This  interim  permitting 
approach  provides  time,  where 
necessary,  to  more  fully  assess  the  range 
of  issues  and  possible  options  for  the 
control  of  storm  water  discharges  for  the 
protection  of  water  quality  This  interim 
permitting  approach  may  be  modified  as 
a  result  of  the  ongoing  Urban  Wet 
Weather  Flows  Federal  Advisory 
Committee  policy  dialogue  on  this 
subject. " 


One  commenter  challenged  the 
Interim  Permitting  Policy  on  a 
procedural  basis,  arguing  that  it  was 
published  without  opportimity  for 
public  notice  and  comment.  In 
response,  EPA  notes  that  the  Policy  was 
included  verbatim  and  made  available 
for  public  comment  in  the  proposal  to 
today's  final  rule.  Prior  to  that  proposal, 
the  Agency  defended  the  application  of 
the  Policy  on  a  case-by-case  basis  in 
individual  permit  proceedings. 
Moreover,  the  essential  elements  of  the 
Policy — that  narrative  effluent 
limitations  are  the  most  appropriate 
form  of  effluent  limitations  for  storm 
water  dischargers  from  municipal 
sources — was  inherent  in  §  122.34(a)  of 
the  proposed  rule,  and  was  the  subject 
of  extensive  public  comment.  In  any 
event,  the  Policy  does  not  constitute  a 
binding  obligation.  It  is  policy,  not 
regulation. 

Consistent  with  the  recognition  of 
data  needs  imderlying  the  Policy,  EPA 
will  evaluate  the  small  MS4  storm  water 
regulations  after  the  second  round  of 
permit  issuance.  Section  122.34(e)(2)  of 
today's  rule  expressly  provides  that  for 
the  interim  ten-year  period.  "EPA 
strongly  recommends  that  until  the 
evaluation  of  the  storm  water  program 
in  §  122.37,  no  additional  requirements 
beyond  the  minimum  control  measures 
be  imposed  on  regulated  small  MS4s 
without  the  agreement  of  the  operator  of 
the  affected  small  MS4,  except  where  an 
approved  TMDL  or  equivalent  analysis 
provides  adequate  information  to 
develop  more  specific  measures  to 
protect  water  quality."  This  approach 
addresses  the  concern  for  protecting 
water  resources  from  the  threat  posed  by 
storm  water  discharges  with  the 
important  qualification  that  there  must 
be  adequate  information  on  the 
watershed  or  a  specific  site  as  a  basis  for 
requiring  tailored  storm  water  controls 
beyond  the  minimum  control  measures. 
As  indicated,  the  Interim  Permitting 
Policy  has  several  important 
limitations — it  does  not  apply  to 
technology-based  controls  or  to  sources 
that  already  have  numeric  end  of  pipe 
effluent  limitations.  EPA  encourages 
authorized  States  and  Tribes  to  adopt 
policies  similar  to  the  Interim 
Permitting  Policy  when  developing 
storm  water  discharge  programs.  For  a 
discussion  of  appropriate  monitoring 
activities,  see  Section  H.S.d..  Evaluation 
and  Assessment. 

Where  a  water  quality  analysis 
indicates  there  is  a  need  and  basis  for 
deriving  water  quality-based  effluent 
limits  in  NPDES  permits  for  storm  water 
discbarges  regulated  under  today's  rule. 
EPA  believes  that  most  of  these  cases 
would  be  satisfied  by  narrative  effluent 
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limitations  that  require  the 
implementation  of  BMPs.  NPDES  permit 
limits  will  in  most  cases  continue  to  be 
based  on  the  specific  approach  outlined 
in  today's  rule  for  the  implementation  of 
BMPs  as  the  most  appropriate  form  of 
effluent  limitation  to  satisfy  technology 
and  water  quality-based  requirements. 
See  §  122.34(a).  For  storm  water 
management  plans  with  existing  BMPs. 
this  may  require  further  tailoring  of 
BMPs  to  address  the  pollutant(s)  of 
concern,  the  natiu^  of  the  discharge  and 
the  receiving  water.  If  the  permitting 
authority  determines  that,  through 
implementation  of  appropriate  BMPs 
required  by  the  NPDES  storm  water 
permit,  the  discharge  has  the  necessary 
controls  to  provide  for  attainment  of 
water  quality  standards,  additional 
controls  are  not  needed  in  the  permit. 
Conversely,  if  a  discharger  (MS4, 
industrial  or  construction)  fails  to  adopt 
and  implement  adequate  BMPs,  the 
permittee  and/or  the  permitting 
authority  should  consider  a  different 
mix  of  BMPs  or  more  specific 
conditions  to  ensure  water  quality 
protection. 

Some  commenters  observed  that  there 
was  no  evidence  fi-om  the  experience  of 
storm  water  dischargers  regulated  under 
the  existing  NPDES  storm  water 
program,  or  from  studies  or  reports  that 
allegedly  support  EPA's  position,  that 
implementation  of  BMPs  to  satisfy  the 
six  minimum  control  measures  would 
meet  applicable  water  quality  standards 
for  a  r^^ated  small  MS4.  In  response, 
EPA  acknowledges  that  the  six 
minimum  measures  are  intended  to 
implement  the  statutory  requirement  to  . 
control  discharges  to  the  maximum 
extent  practicable,  and  they  may  not 
result  in  the  attainment  of  water  quality 
standards  in  all  cases.  The  control 
measures  do,  however,  focus  on  and 
address  well-documented  threats  to 
water  quality  associated  with  storm 
water  discharges.  Based  on  the 
collective  expertise  of  the  FACA  Sub- 
committee, EPA  believes  that 
implementation  of  the  six  minimum 
measures  will,  for  most  regulated  small 
MS4s,  be  adequate  to  protect  water 
quality,  and  for  other  regulated  small 
MS4S  will  substantially  reduce  the 
adverse  impacts  of  their  discharges  on 
water  quality. 

Some  commenters  asserted  that 
analyses  of  existing  water  quality 
criteria  suggest  that  numeric  criteria  for 
aquatic  life  may  be  ovetprotective  if 
applied  to  storm  water  dischaiges. 
These  conmients  maintained  that  an 
approach  that  prohibits  exceedance  of 
applicable  water  quality  criteria  is 
unworkable.  Various  commenters 
recommended  wet  weather  specific 


criteria,  variances  to  the  criteria  during 
wet  weather  events,  and  seasonal 
designated  uses.  Other  commenters 
noted  that  water  quality-based  effluent 
limits  in  NPDES  permits  have 
traditionally  been  developed  based  on 
dry  weather  flow  conditions  (e.g., 
assuming  critical  low-flow  conditions  in 
the  receiving  water  to  ensure  protection 
of  aquatic  life  and  human  health).  Wet 
weather  discharges,  however,  typically 
occur  imder  high-flow  conditions  in  the 
receiving  water.  Assumptions  regarding 
mass  balance  equations  and  size  of 
mixing  zones  may  also  not  be  pertinent 
during  wet  weather. 

EPA  acknowledges  the  need  to  devise 
a  regulatory  program  that  is  both 
flexible  enotigh  to  accommodate  the 
episodic  nature,  variability  and  volume 
of  wet  weather  discharges  and 
prescriptive  enough  to  ensure  protection 
of  the  water  resource.  EPA  believes  that 
wet  weather  discbarges  can  be 
adequately  addressed  in  the  existing 
regulations  through  refining  designated 
uses  and  assigning  criteria  that  are 
tailored  to  the  level  of  water  quality 
protection  described  by  the  refined 
designated  use. 

EPA  believes  that  lack  of  precision  in 
assigning  designated  uses  and 
corresponding  criteria  by  States  and 
Tribes,  in  many  cases  may  residt  in 
application  of  water  quality  criteria  that 
may  not  appropriately  match  the 
intended  condition  of  the  water  body. 
States  and  Tribes  have  frequently 
designated  uses  without  regard  to  site- 
specific  wet  weather  conditions. 
Because  certain  uses  (swimming,  for 
example)  might  not  exist  during  high- 
intensity  storm  events  or  in  the  winter, 
States  may  factor  such  climatic 
conditions  and  seasonal  uses  into  their 
use  designations  with  appropriate 
analyses.  This  would  ac^owledge  that 
a  lower  level  of  control,  at  lower 
compliance  cost,  would  be  appropriate 
to  protect  that  use.  Before  modifying 
any  designated  use,  however.  States 
would  need  to  evaluate  the  effect  of  less 
stringent  water  quality  criteria  on 
protecting  other  uses,  including  any 
threatened  or  endangered  species, 
drinking  water  supplies  and 
downstream  uses.  EPA  will  further 
evaluate  these  issues  in  the  context  of 
the  Water  CJuality  Standards  Regulation, 
Advance  Notice  of  Proposed  Rule 
Making  (ANPRM),  63  FR,  36742,  July  7, 
1998. 

One  of  the  major  themes  presented  by 
EPA  in  the  ANPRM  is  that  refinement 
in  use  designations  and  tailoring  of 
water  quality  criteria  to  match  refined 
use  designations  is  an  important  future 
direction  of  the  water  quality  standards 
program.  In  assigning  criteria  to  protect 


genera]  use  classifications,  a  State  or 
Tribe  must  ensure  that  the  criteria  are 
sufficiently  protective  to  safeguard  the 
full  range  of  waters  of  the  State,  ie . 
criteria  would  be  based  on  the  most 
sensitive  use.  This  approach  has  been 
disputed,  especially  for  aquatic  life 
uses,  where  evidence  suggests  that  the 
general  use  criteria  virill  require  controls 
more  stringent  than  needed  to  protect 
the  existing  or  potential  aquatic  Hfe 
conmiunity  for  a  specific  water  body 
EPA  recognizes  that  there  is  a  growing 
need  to  more  precisely  tailor  use 
descriptions  and  criteria  to  match  site- 
specific  conditions,  ensuring  that  uses 
and  criteria  provide  an  appropriate  level 
of  protection,  which,  to  the  extent 
possible,  are  not  overprotective.  EPA  is 
engaged  in  an  ongoing  evaluation  of  its 
regulations  in  this  area  through  the 
ANPRM  effort.  At  the  same  time,  EPA 
continues  to  encourage  States  and 
Tribes  to  review  the  applicabilify  of  the 
designated  uses  and  associated  criteria 
using  existing  provisions  in  the  water 
qualify  standards  regulation. 

2.  Total  Maximum  Daily  Loads  and 
Analysis  To  Determine  the  Need  for 
Water  Qualify-Based  Limitations 

The  development  and  implementation 
of  total  maximum  daily  loads  (TMDLs) 
provide  a  link  between  water  quality 
standards  and  effluent  limitations.  CWA 
section  303(d)  requires  States  to  develop 
"TMDLs  to  provide  more  stringent  water 
quality-based  controls  when  technology- 
based  controls  are  inadequate  to  achieve 
applicable  water  quality  standards.  A 
I^^L  is  the  sum  of  the  individual 
wasteload  allocations  for  point  sources 
and  load  allocations  for  nonpoint 
sources,  with  consideration  for  natural 
background  conditions  A  TMDL 
quantifies  the  maximum  allowable 
loading  of  a  pollutant  to  a  water  body 
and  allocates  this  maximum  load  to 
contributing  point  and  nonpoint  sources 
so  that  water  quality  criteria  will  not  be 
exceeded  and  designated  uses  vrill  be 
protected.  A  TMDL  also  includes  a 
margin  of  safety  to  account  for 
uncertainty  about  the  relationship 
between  pollutant  loads  and  water 
qualitv. 

Today's  final  rule  refers  to  TMDLs  in 
several  provisions.  For  the  purpose  of 
today's  rule,  EPA  relies  on  the 
component  of  the  TMDL  that  evaluates 
existing  conditions  and  allocates  loads. 
For  discharges  to  waters  that  are  not 
impaired  and  for  which  a  TMDL  has  not 
been  developed,  today's  rule  also  refers 
to  an  "equivalent  analysis."  The 
discussion  that  follows  uses  the  term 
"TMDL"  for  botii. 

Under  revised  §  122.26(a)(9)(i)(C).  the 
permitting  authority  may  designate 
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storm  water  discharges  that  require 
NPDES  permits  based  on  TMDLs  that 
address  the  pollutants  of  concern.  For 
storm  water  discharges  associated  with 
small  construction  activity, 
§  122.26(b)(15)(i)(B)  provides  a  waiver 
provision  where  it  may  be  determined 
that  storm  water  controls  are  not  needed 
based  on  TMDLs  that  address  sediment 
and  any  other  pollutants  of  concern. 
The  NPDES  permitting  authority  may 
waive  requirements  under  the  program 
for  certain  small  MS4s  within  urbanized 
areas  serving  less  than  1.000  persons 
provided  that,  if  the  small  MS4 
discbarges  any  pollutant  that  has  been 
identified  as  a  cause  of  impairment  of  a 
water  body  into  which  it  discharges,  the 
discharge  is  in  compliance  with  a 
wasteload  allocation  in  a  TMDL  for  the 
pollutant  of  concern.  The  permitting 
authority  may  also  waive  requirements 
for  MS4s  in  urbanized  areas  serving 
between  1.000  and  10,000  persons,  if 
the  permitting  authority  determines  that 
storm  water  controls  are  not  needed,  as 
provided  in  §  123.35(d)(2).  See 
S  122.32(c). 

Under  CWA  section  303(d),  SUtes 
identify  which  of  their  water  bodies 
need  TMDLs  and  ranlc  them  in  order  of 
priority.  Generally,  once  a  TMDL  has 
been  completed  for  one  or  more 
pollutants  in  a  water  body,  a  wasteload 
allocation  for  each  point  source 
discharging  the  pollutant(5)  is 
implemented  as  an  enforceable 
condition  in  the  NPDES  permit. 
Regulated  small  MS4s  are  essentially 
like  other  point  source  discharges  for 
purposes  of  the  TMDL  process. 

A  TMDL  and  the  resulting  wasteload 
allocations  for  pollutant(s)  of  concern  in 
a  water  body  may  not  be  available 
because  the  water  body  is  not  on  the 
States  303(d)  list,  the  TMDL  has  not  yet 
been  completed,  or  the  TMDL  did  not 
include  specific  pollutants  of  concern. 
In  these  cases,  the  permitting  authority 
must  determine  whether  point  sources 
discharge  pollutant(s)  in  amounts  that 
cause,  have  the  reasonable  potential  to 
cause,  or  contribute  to  excursions  above 
State  water  quality  standards,  including 
narrative  water  quality  criteria.  This  so- 
called  "reasonable  potential"  analysis  is 
intended  to  determine  whether  and  for 
what  pollutants  water  quality'  based 
effluent  limits  are  required.  The  analysis 
is.  in  efiect.  a  substitute  for  a  similar 
determination  that  would  be  made  as 
part  of  a  TMDL,  where  necessary.  When 
"reasonable  potential"  exists, 
regulations  at  §  122.44(d)  require  a 
water  quality-based  effluent  Umit  for  the 
pollutant(s)  of  concern  in  .NJPDES 
permits.  The  water  quality-based 
effluent  limits  may  be  narrative 
requirements  to  implement  BMPs  or. 


where  necessary,  may  be  numeric 
pollutant  effluent  limitations. 

Comn]enters,  generally  from  the 
regulated  community,  objected  that,  due 
to  references  to  the  need  to  develop  a 
program  "to  protect  water  quality"  and 
to  additional  NPDES  permit 
requirements  beyond  the  minimum 
control  measures  based  on  TMDLs  or 
their  equivalent,  regulated  small  MS4s 
will  be  subject  to  unceriain  permit 
limitations  beyond  the  six  minimum 
control  measures.  Commenters  also 
asseried  that  through  the  imposition  of 
a  wasteload  allocation  under  a  TMDL  in 
impaired  water  bodies,  there  is  a 
likelihood  that  unattainable,  yet 
enforceable  narrative  and  niuneric 
standards  will  be  imposed  on  regulated 
small  MS4s. 

As  is  discussed  in  the  preceding 
section,  NPDES  permits  must  include 
any  more  stringent  limitations  when 
necessary  to  meet  water  quality 
standards.  However,  even  if  a  regulated 
small  MS4  is  subject  to  water  quality 
based  effluent  limits,  such  limits  may  be 
in  the  form  of  narrative  effluent 
limitations  that  require  the 
implementation  of  BMPs.  As  discussed 
earlier,  EPA  has  adopted  the  Interim 
Permitting  Policy  and  incorporated  it  in 
the  development  of  today's  rule  to 
recognize  the  appropriateness  of  BMP- 
based  limits  developed  on  a  case-by- 
case  basis. 

EPA  formed  a  Federal  Advisory 
Committee  to  provide  advice  to  EPA  on 
identifying  water  quality-limited  water 
bodies,  establishing  TVfl}Ls  for  them  as 
appropriate,  and  developing  appropriate 
watershed  protection  programs  for  these 
impaired  waters  in  accordance  with 
CWA  section  303(d).  Operating  under 
the  auspices  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  the  conunittee 
produced  its  Report  of  the  Federal 
Advisory  Committee  on  the  Total 
Maximum  Daily  Load  (TMDL)  Program 
(July  1998).  EPA  recently  published  a 
proposed  rule  to  implement  the  Report's 
recommendations  (64  FR  46012,  August 
23. 1999). 

3.  Anti-Backsliding 

In  general,  the  term  "anti- 
backsliding  "  refers  to  statutory 
provisions  at  CWA  sections  303(d)(4) 
and  402(o)  and  regulatory  provisions  at 
40  CFR  122.44(1).  These  provisions 
prohibit  the  renewal,  reissuance,  or 
modification  of  an  existing  NPDES 
permit  that  contain  effluent  limits, 
permit  terms,  limitations  and 
conditions,  or  standards  that  are  less 
stringent  than  those  established  in  the 
previous  permit.  There  are  also 


exceptions  to  this  prohibition  known  as 
"antibacksliding  exceptions. " 

The  issue  of  tiacksliding  from  prior 
permit  limits,  standards,  or  conditions 
is  not  expected  to  initially  apply  to  most 
storm  water  dischargers  designated 
under  today's  proposal  because  they 
generally  have  not  been  previously 
authorized  by  an  NPDES  permit. 
However,  the  backsliding  prohibition 
would  apply  if  a  storm  water  discharge 
was  previously  covered  under  another 
NPDES  permit.  Also,  the  backsliding 
prohibition  could  apply  when  an 
NPDES  storm  water  permit  is  reissued, 
renewed,  or  modified.  In  most  cases, 
however,  EPA  does  not  believe  that 
these  provisions  would  restrict  revisions 
to  storm  water  NPDES  permits. 

One  commenter  questioned  whether, 
if  BMPs  implemented  by  a  regulated 
small  MS4  operator  fail  to  produce 
results  in  removal  of  pollutants  and  the 
permittee  attempts  to  substitute  a  more 
effective  BMP.  the  small  MS4  operator 
could  be  accused  of  violating  the  anti- 
backsliding provisions  and  also  be 
exposed  to  citizen  lawsuits.  In  response. 
EPA  notes  that  in  such  circumstances 
the  MS4's  permit  has  not  changed  and, 
therefore,  the  prohibition  against 
backsliding  is  not  applicable.  Further, 
any  change  in  the  mix  of  BMPs  that  was 
intended  to  be  more  effective  at 
controlling  pollutants  would  not  be 
considered  backsliding,  even  if  it  did 
not  include  all  of  the  previously 
implemented  BMPs. 

4.  Water  Quality-Based  Waivers  and 
Designations 

Several  sections  of  today's  final  rule 
refer  to  water  quality  standards  in 
identifying  those  storm  water  discharges 
that  are  and  are  not  required  to  be 
permitted  under  today's  rule.  As  noted 
in  §122.30  of  today's  rule,  CWA  section 
402(p)(6]  requires  the  designation  of 
municipal  storm  water  sources  that 
need  to  be  regulated  to  protect  water 
quality  and  the  establishment  of  a 
comprehensive  storm  water  program  to 
regulate  these  sources.  Requirements 
applicable  to  certain  municipal  sources 
may  be  waived  based  on  the  absence  of 
demonstrable  water  quality  impacts. 
Section  122.32(c).  The  section  402(p)(6) 
mandate  to  protect  water  quality  also 
provides  the  basis  for  regulating 
discharges  associated  with  small 
construction.  See  also  §  122.26(b)(15)(i). 
Further,  today's  rule  carries  forward  the 
existing  authority  for  the  permitting 
authority  to  designate  sources  of  storm 
water  discharges  based  upon  water 
quality  considerations.  Section 
122.26(a)(9)(i)(C)  and  (D). 

As  is  discussed  above  in  sections 
n.H.2.e  (for  small  MS4s)  and  n.I.l.b.ii 
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(for  small  construction),  the 
requirements  of  today's  rule  may  be 
waived  based  on  wasteload  allocations 
that  are  pari  of  "total  maximum  daily 
loads"  (TMDLs)  that  address  the 
pollutants  of  concern  or,  in  the  case  of 
small  construction  and  municipalities 
serving  between  1,000  and  10,000 
persons,  the  equivalents  of  TMDLs.  One 
commenter  stated  that  waivers  would 
allow  exemptions  to  the  technology 
based  requirements  and  would  thus  be 
inconsistent  with  the  two-fold  approach 
of  the  CWA  (a  technology  based 
minimum  and  a  water  quality  based 
overlay).  EPA  acknowledges  that 
waivers  are  not  allowed  for  other 
technology-based  requirements  under 
the  CWA.  A  more  flexible  approach  is 
allowed,  however,  for  sources 
designated  for  regulation  under 
402(p)(6)  to  protect  water  quality.  For 
such  sources  EPA  may  allow  a  waiver 
where  it  is  demonstrated  that  an 
individual  source  does  not  present  the 


threat  to  water  quality  that  was  the  basis 
for  EPA's  designation. 

m.  Cost-Benefit  Analysis 

EPA  has  determined  that  the  range  of 
the  rule's  benefits  exceeds  the  range  of 
regulatory  costs.  The  estimated  rule 
costs  range  from  S847.6  million  to 
$981.3  million  aimually  with 
corresponding  estimated  monetized 
annual  benefits  which  range  from 
$671.5  million  to  $1,628  billion, 
expected  to  exceed  costs. 

The  rule's  cost  and  benefit  estimates 
are  based  on  an  annual  comparison  of 
costs  and  benefits  for  a  representative 
year  (1998)  in  which  the  rule  is 
implemented.  This  differs  from  the 
approach  used  for  the  proposed  rule 
which  projected  cost  and  benefits  over 
three  permit  terms.  EPA  has  chosen  to 
use  the  current  approach  because  it 
determined  that  the  ratio  of  annual 
benefits  and  costs  would  not  change 
significantly  over  time.  Moreover. 


because  there  is  not  an  initial  outlay  of 
capital  costs  with  benefits  accruing  in 
the  future  {I.e.,  benefits  and  costs  are 
almost  immediately  at  a  steady  state),  it 
is  not  necessary  to  discount  costs  in 
order  to  account  for  a  time  differential. 

EPA  developed  detailed  estimates  of 
the  costs  and  benefits  of  complying  with 
each  of  the  incremental  requirements 
imposed  by  the  rule.  The  Agency  used 
tM'O  approaches,  a  national  water  quality 
model  and  national  water  quality 
assessment,  to  estimate  the  potential 
benefits  of  the  rule.  Both  approaches 
show  that  the  benefits  are  likely  to 
exceed  costs. 

These  estimates,  including 
descriptions  of  the  methodolog)'  and 
assumptions  used,  are  described  in 
detail  in  the  Economic  Analysis  of  the 
Final  Phase  II  Rule,  which  is  included 
in  the  record  of  this  rule  making. 
Exhibit  3  summarizes  costs  and  benefits 
associated  with  the  basic  elements  of 
today's  rule. 


Exhibit  3.— Comparison  of  Annual  Compliance  Cost  and  Benefit  Estimates  ^ 


Monetized  benefits 

National  water 

quality  model 

(millions  0(1998 

doNais) 

National  water 
quality  assess- 
ment (millions  ot 
1998  dollars) 

Municipal  Minimum  Measures „ .„..  .    . 

Controls  for  Construction  Sites . „ „_,     ~  "*" 

1 

$131.0-$410.2 
$540.&-$686.0 

Total  Annual  Benefits  _ 

$1,628.5  

$671 .5-31.096.2 

Costs 

Millions  ot  1998  donare' 

Municipal  Minimum  Measures  „  ..  ,   „ 

Controls/Waivers  lor  Construction  Sites „ .,„ 

Fe<»eral/State  Administrative  Costs  _ „„„ 

$297.3 

$545.0-4678.7 

$53 

Total  Annual  Costs 

$847.6-$98lJ1 

'  National  level  benefits  are  not  inclusive  ot  all  categories  of  benefits  tfiat  can  be  expected  to  result  from  tt>e  reguiation 
^  Total  may  not  add  due  to  rounding. 


A.  Costs 

1.  Municipal  Costs 

Initially,  to  determine  mimicipal  costs 
for  the  proposed  rule,  EPA  used 
anticipated  expenditiu^  data  included 
in  permit  applications  from  a  .sample  of 
21  Phase  I  MS4S.  Certain  commenters 
criticized  the  Agency  for  using 
anticipated  expenditures  because  they 
could  be  significantly  different  from  the 
actual  expenditures.  These  commenters 
suggested  that  the  Agency  use  the  actual 
cost  incurred  by  the  Phase  I  MS4s. 
Other  comments  stated  that  because  the 
Phase  I  MS4s,  in  general,  are  large 
municipalities,  they  may  not  be 
representative  of  the  Phase  II  MS4s  for 
estimating  regulatory  costs.  Finally,  one 
commenter  noted  that  the  sample  of  21 
municipalities  used  to  project  cost  was 
relatively  small. 


To  address  the  concerns  of  the 
commenters.  EPA  utilized  a  National 
Association  of  Flood  and  Stormwater 
Management  Agencies  (NAFSMA) 
survey  of  the  Phase  11  community  to 
obtain  incremental  cost  estimates  for 
Phase  II  municipalities.  Using  the  list  of 
potential  Phase  II  designees  published 
in  the  Federal  Register  (63  FR  1616). 
NAFSMA  contacted  more  than  1 ,600 
jurisdictions.  The  goal  of  the  survey  was 
to  solicit  information  from  those 
communities  about  the  proposed  Phase 
II  NPDES  storm  water  program.  Several 
of  the  survey  questions  corresponded 
directly  to  the  minimum  measures 
required  by  the  Phase  11  rule.  One 
hundred  twenty-one  surveys  were 
returned  to  NAFSMA  and  were  used  to 
develop  municipal  costs. 

Using  the  NAFSMA  information,  EPA 
estimated  average  annual  per  household 


program  costs  for  automatically 
designated  municipalities.  EPA  also 
estimated  an  average  annual  per 
hou.sehold  administrative  cost  for 
municipalities  to  address  application, 
record  keeping,  and  reporting 
requirements  of  the  Rule.  The  total 
average  per  household  cost  of  the  rule 
is  expected  to  $9.16  per  household. 

To  determine  potential  national  level 
costs  for  municipalities.  EPA  multiplied 
the  number  of  households  (32. S  million) 
by  the  per  household  cost  (S9.16).  EPA 
estimates  the  annual  cost  of  the  Phase 
II  municipal  program  at  $298  million. 

As  an  alternative  method,  and  point 
of  comparison,  to  the  NAFSMA -based 
approach,  EPA  reviewed  actual 
expenditures  reported  fr«m  35  Phase  I 
MS4s.  The  Agency  targeted  these  35 
Phase  I  MS4s  because  they  had 
participated  in  the  NPDES  program  for 
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nearly  one  permit  term,  were  smaller  in 
size  and  had  detailed  data  reflecting 
their  actual  program  implementation 
costs.  Of  the  35  MS4s.  appropriate  cost 
data  was  only  available  for  26  of  those 
MS4s.  EPA  analyzed  the  expenditure 
data  and  identified  the  relevant 
expenditures,  excluding  costs  presented 
in  the  annual  reports  unrelated  to  the 
requirements  of  the  Rule.  The  cost  range 
and  annual  per  household  program 
costs  of  $9.08  are  similar  to  those  found 
using  the  NAFSMA  survey  data. 

2.  Construction  Costs 

In  order  to  estimate  the  nUe's 
construction-related  cost  on  a  national 
level  (the  soil  and  erosion  controls 
(SEC)  requirements  of  the  rule  and  the 
potential  impacts  of  the  post- 
construction  municipal  measure  on 
construction),  EPA  estimated  a  per  site 
cost  for  sites  of  one,  three,  and  five  acres 
and  multiplied  these  costs  by  the  total 
number  of  estimated  Phase  n 
construction  starts  across  these  size 
categories. 

To  estimate  the  percentage  of  starts 
subject  to  the  soil  and  erosion  control 
requirements  between  1  and  5  acres, 
with  respect  to  each  category  of  building 
permits  (residential,  commercial,  etc.], 
EPA  initially  used  data  from  Prince 
George's  County  (PCJC).  Maryland,  and 
applied  these  percentages  to  national 
totals.  In  the  proposal,  EPA  recognized 
that  the  PGC  data  may  not  be 
representative  of  the  entire  country  and 
requested  data  that  could  be  used  to 
develop  better  estimates  of  the  number 
of  construction  sites  between  1  and  5 
acres.  EPA  did  not  receive  any 
substantiated  national  data  from 
commenters. 

In  view  of  the  unavailability  of 
national  data  from  commenters.  EPA 
made  extensive  efforts  to  collect 
construction  site  data  around  the 
country.  The  Agency  contacted  more 
than  75  municipalities.  EPA  determined 
that  14  of  the  contacted  municipalities 
bad  useable  construction  site  data. 
Using  data  from  these  14  municipalities, 
EPA  developed  an  estimate  of  the 
percentage  of  construction  starts  on  one 
to  five  acres.  EPA  then  multiplied  this 
percentage  by  the  number  of  building 
permits  issued  nationwide  to  determine 
the  total  number  of  construction  starts 
occurring  on  one  to  five  acres.  Finally, 
to  isolate  the  number  of  construction 
starts  incrementally  regulated  by  Phase 
II.  EPA  subtracted  the  number  of 
activities  regulated  under  equivalent 
programs  [e.g.,  areas  covered  by  the 
Coastal  Zone  Act  Reauthorization 
Amendments  of  1990,  and  areas  covered 
by  equivalent  State  level  soil  and 
erosion  control  requirements). 


Ultimately,  EPA  estimated  that  110,223 
construction  starts  woidd  be 
incrementally  covered  by  the  rule 
annually - 

EPA  then  used  standard  cost 
estimates  from  Building  Construction 
Cost  Data  and  Site  Work  Landscape 
Cost  Data  (R.S.  Means.  1997a  and 
1997b)  to  estimate  construction  BMP 
costs  for  27  model  sites  in  a  variety  of 
typical  site  conditions  across  the  United 
States.  The  model  sites  included  three 
different  site  sizes  (one.  three  and  five 
acres),  three  slope  variations  (3%,  7%, 
and  12%).  and  three  soil  erosivity 
conditions  (low,  medium,  and  high). 
EPA  chose  BMP  combinations 
appropriate  to  the  model  site 
conditions.  Based  on  the  assumption 
that  any  combination  of  site  factors  is 
equally  likely  to  occur  in  a  given  site, 
EPA  developed  average  cost  of  sediment 
and  erosion  control  for  all  model  sites. 
EPA  estimated  that,  on  average,  BMPs 
for  a  1  acre  site  will  cost  $1,206.  for  a 
3  acre  site  $4,598  and  for  a  5  acre  site 
$8,709. 

EPA  then  estimated  administrative 
costs  per  construction  site  for  the 
following  elements  required  under  the 
rule:  Submittal  of  a  notice  of  intent  for 
permit  coverage;  notification  to 
municipalities;  development  of  a  storm 
water  pollution  prevention  plan;  record 
retention;  and  submittal  of  a  notice  of 
termination.  EPA  estimated  the  average 
total  administrative  cost  per  site  to  be 
$937. 

EPA  also  considered  the  cost 
implications  of  NPDES  permit 
auUiorities  waiving  the  applicability  of 
requirements  to  storm  water  discharges 
from  small  construction  sites  based  on 
two  different  criteria  involving  water 
quality  impact  and  low  rainfall.  EPA 
received  comments  stating  that  a  waiver 
would  require  a  significant  investment 
in  training  or  acquisition  of  a 
consultant.  Based  on  comments 
received,  EPA  eliminated  one  of  the 
waiver  conditions  involving  low  soU 
loss  threshold  because  it  necessitated 
use  of  the  Revised  Universal  Soil  Loss 
Equation  which  could  require  extensive 
technical  expertise. 

Based  on  the  opinions  of  construction 
industry  experts.  EPA  estimates  that  15 
percent  of  the  construction  sites  that 
would  otherwise  be  covered  by  today's 
rule  will  be  eligible  to  receive  waivers. 
Therefore,  the  Agency  has  excluded  15 
percent  of  the  construction  sites  when 
deriving  costs  of  sediment  and  erosion 
control.  The  average  cost  for  sites  to 
qualify  for  the  waiver  is  expected  to  be 
$34  per  site.  The  construction  cost 
analysis  for  the  proposed  rule  did  not 
include  any  costs  for  the  preparation 
and  submission  of  waiver  applications 


because  EPA  believed  those  costs  would 
be  negligible.  However,  in  response  to 
public  comments.  EPA  has  estimated 
these  potential  costs. 

EPA  has  also  estimated  the  potential 
costs  for  construction  site  operators  to 
implement  the  post-construction 
minimum  measure.  These  are  costs  that 
may  be  incurred  by  construction  site 
operators  if  the  MS4  chooses  to  meet  the 
post-construction  minimum  measure  by 
requiring  on-site  structtu^,  site-by-site 
control  of  post-construction  runoff. 
Municipalities  may  select  from  an  array 
of  structural  and  non-structural  options 
in  implementing  this  measure,  so  the 
potential  costs  to  construction  operators 
is  uncertain.  Nonetheless,  EPA    - 
developed  average  annual  BMP  costs  for 
sites  of  one,  three,  five  and  seven  acres. 
EPA's  analysis  accounted  for  varying 
levels  of  imperviousness  that 
characterize  residential,  commercial, 
and  institutional  land  uses.  Nationwide, 
these  costs  are  expected  to  range  from 
$44  million  to  $178  million  annually. 

Finally,  to  establish  national 
incremental  annual  costs  for  Phase  n 
construction  starts,  EPA  multiplied  the 
total  costs  of  compliance  for  the  chosen 
site  size  categories  by  the  total  number 
of  Phase  n  construction  starts  and  added 
post-construction  costs.  EPA  estimates 
the  annual  compliance  cost  to  range 
from  $545  million  to  $678.7  million. 

B.  Quantitative  Benefits 

In  the  Economic  Analysis  for  the 
proposed  nde,  a  "top-down"  approach 
was  used  to  estimate  economic  benefits. 
Under  this  approach,  the  combined 
economic  benefits  for  wet  weather 
programs  were  estimated  first,  and  then 
were  divided  among  various  water 
programs  on  the  basis  of  expert  opinion. 
As  a  result,  the  benefits  estimates  for  an 
individual  program  were  rather 
uncertain.  Moreover,  this  approach  was 
inconsistent  with  the  approach  used  to 
estimate  the  cost  of  the  proposed  storm 
water  rule,  which  was  developed  using 
mimicipal-based  and  cost-based  data  to 
develop  "bottom-up  "  costs.  Therefore, 
EPA  decided  to  use  a  "bottom-up" 
approach  for  estimating  benefits  of  the 
Phase  n  rule.  To  adequately  reflect  the 
quantifiable  benefits  of  the  rule.  EPA 
used  two  different  methods:  (1)  National 
Water  Quality  Model  and  (2)  National 
Water  Quality  Assessment. 

'To  monetize  benefits  in  both 
approaches,  the  Agency  applied  Carson 
and  Mitchell's  (1993)  estimates  of 
household  willingness-to-pay  (WTP)  for 
water  quality  improvement  to  estimates 
of  waters  impaired  by  storm  water 
discharges.  Carson  and  Mitchell's  1993 
study  reports  the  results  of  their  1983 
national  survey  of  WTP  for  incremental 
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improvements  in  fresh  water  quality. 
Carson  and  Mitchell  estimate  the  WTP 
for  three  minimum  levels  of  fresh  water 
quality:  boatable,  fishable,  and  sizable. 
EPA  adjusted  the  WTP  amounts  to 
accoimt  for  inflation,  growth  in  real  per 
capita  income,  and  increased  attitudes 
towards  pollution  control.  The  adjusted 
WTP  amounts  for  improvements  in 
fresh  water  quality  are  $210  for 
boatable,  $158  for  fishable,  and  $177  for 
sizable.  A  brief  summary  of  the  national 
water  quality  model  and  national  water 
quality  assessment  approaches  follow. 

1.  National  Water  Quality  Model 

One  approach  EPA  used  to  estimate 
the  benefits  of  the  Phase  n  municipal 
and  construction  site  controls  was  the 
National  Water  Pollution  Control 
Assessment  Model  (NWPCAM). 
NWPCAM  estimates  benefits  of  the 
storm  water  program  at  the  national 
level,  including  the  impact  on  small 
streams.  This  model  estimates  water 
quality  and  the  resultant  use  support  for 
the  632,000  miles  of  rivers  and  streams 
in  the  USEPA  Reach  File  Version  1 
(RFl),  which  covers  the  continental 


United  States.  The  model  analyzes 
water  quality  changes  by  stream  reach. 
The  parameters  modeled  in  the 
NWPCAM  are  biological  oxygen 
demand  (BOD),  total  suspended  solids 
(TSS).  dissolved  oxygen  (DO),  and  fecal 
conforms  (FC). 

The  model  projects  changes  in  water 
quality  due  to  the  Phase  II  municipal 
and  construction  site  controls.  To 
calculate  the  economic  benefits  of 
change  in  water  quality,  the  number  of 
households  in  the  proximity  of  the 
stream  reach  are  determined,  by 
overlaying  the  model  result.';  on  the 
1990  Census  of  Populated  Places  and 
Minor  Civil  Divisions,  and  updating  the 
population  to  1998.  Economic  benefits 
are  calculated  using  the  Carson  and 
Mitchell  WTP  values  The  benefits  are 
separately  estimated  for  local  and  non- 
local waters  on  the  basis  of  WTP  values 
and  proximity  to  water  quality  changes. 

The  value  of  the  iihange  in  use 
support  for  local  waters  is  greater  than 
the  value  of  the  non-local  waters 
because  of  the  opportimity  to  use  local 
waters  by  the  local  population.  This 
model  assumes  that  if  improvement 


occurs  in  waters  that  are  not  close  to 
population  centers  the  economic  value 
is  lower  Therefore,  benefits  are 
estimated  for  local  and  non-local  waters 
separately.  This  assumption  is  based  on 
Carson  and  Mitchell's  survey  which 
asked  respondents  to  apportion  each  of 
their  staled  WTP  values  between 
achieving  the  water  quality  goals  in 
their  own  State  and  achieving  those 
goals  in  the  nation  as  a  whole.  On 
average,  respondents  allocated  67%  of 
their  values  to  achieving  in-State  water 
quality  goals  and  the  remainder  to  the 
nation  as  a  whole.  Carson  and  Mitchell 
argue  that  for  valuing  local  water  quality 
changes  67%  is  a  reasonable  upper 
bound  for  the  local  multiplier  and  33% 
for  the  non-local  water  quality  changes. 
For  the  purposes  of  this  analysis,  the 
locahty  is  defined  as  urban  sites  and 
associated  populations  linked  into  the 
NWPCAM  fiamework.  Using  this 
methodology,  the  total  monetized 
benefits  of  Phase  11  control  of  urban  and 
construction  site  runoff  is  estimated  to 
be  51.628  billion  per  vear.  The  local  and 
non-local  benefits  due  to  Phase  U 
controls  are  presented  in  Exhibit  4. 


Exhibit  4.— Local  and  Non-local  Benefits  Estimates  Due  to  Phase  II  Contwxs  National  Water  Quality 

Model  Estimate 


Use  support 


Swimming,  Fishing,  and  Boating 

Fistiing  and  Boating  ..„ „ ., 

Boating .-___... 


Total  . 


Local  t>eneftts 
(SmiWion/yr) 


306.20 
395.10 
700.10 


1401.40 


>Mon-local  bene- 
fits' 
(SmiMon/yr) 


60.60 
51.90 
114.60 


227.10 


Total  t)enefits 
(SmiMion/yr) 


366.80 
447.00 
814.70 


1628.50 


To  esUmale  noo-local  willingness  to  pay  per  tiousetiokJ,  the  33%  o(  willingness  is  multiplied  by  the  tractioo  at  previously  inpaiied  national  wa- 
ters (ir  eacti  use  category)  that  attain  ttie  beneficial  use  as  a  result  ol  ttw  Ptiase  II  rule  To  estimate  ttie  aggregate  no»)-tocal  benefits,  noo-local 
wiiringness  to  pay  is  multiplied  with  the  total  number  o(  households  in  the  US 


While  the  numbers  of  miles  that  are 
estimated  to  change  their  use  support 
are  small,  the  benefits  estimates  are 
quite  significant.  This  is  because  urban 
runoff  and,  to  a  large  extent, 
construction  activity  occurs  where  the 
people  actually  reside  and  the  water 
quality  changes  mostly  occur  close  to 
these  population  centers.  NWPCAM 
indicates  that  changes  in  pollution  loads 
have  the  most  effect  immediately 
downstream  of  pollution  changes.  As  a 
result,  the  aggregate  WTP  is  large 
because  large  ntmibers  of  households  in 
these  population  centers  are  associated 
with  the  local  waters  that  reflect 
improvement  in  designated  use  support. 

2.  National  Water  Quality  Assessment 

EPA  also  estimated  benefits  of  the 
Phase  n  Storm  Water  program  using  the 
1998  National  Water  Quality  Inventory 
(305(b))  Report  to  Congress,  rather  than 


the  NWPCAM  as  a  basis  for  estimating 
impairment  addressed  by  the  rule.  The 
Water  Quality  Assessment  method 
separately  estimates  benefits  assocnated 
with  improvements  to  fresh  water, 
marine  water  and  construction  site 
controls,  and  then  aggregates  these 
separate  categories  into  an  estimate  of 
total  annual  benefits. 

a.  Municipal  Measures 

i.  Fresh  Waters  Benefits 

In  order  to  develop  estimates  for  the 
potential  value  of  the  mtmicipal 
measures  (except  storm  water  nmoff 
controls  for  construction  sites).  EPA 
applied  Carson  &  Mitchell  WTP  values 
to  estimated  existing  and  projected 
future  fresh  water  impairment.  Carson  & 
Mitchell  did  not  evaluate  marine  waters, 
so  only  fresh  water  values  were 
available  from  their  research.  Even 


though  the  Carson  and  Mitchell 
estimates  apply  to  all  fi^sh  water,  it  is 
not  clear  how  these  values  would  be 
apportioned  among  rivers,  lakes,  and 
the  Great  Lakes.  The  305(b|  data 
indicate  that  lakes  are  the  most 
impaired  by  urban  runoff/ storm  sewers, 
followed  closely  by  the  Great  Lakes,  and 
then  rivers.  Therefore,  EPA  applied  the 
WTP  values  to  the  categories  separately 
and  assumed  that  the  higher  resulting 
value  for  lakes  represents  the  high  end 
of  the  range  [i.e..  assuming  that  lake 
impairment  is  more  indicative  of 
national  fresh  water  impairment)  and 
that  the  lower  resulting  value  for 
impaired  rivers  represents  the  low  end 
of  a  value  range  for  all  fresh  waters  {i.e.. 
assuming  that  river  impairment  is  more 
indicative  of  national  fresh  water 
impairment).  In  addition.  EPA  estimated 
that  the  post-construction  runoff 
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requirements  of  the  municipal  program 
might  result  in  benefits  of  at  least  $16.8 
million  annually  from  avoided  fut\iie 
runoff.  The  post-construction  estimate 
significantly  underestimates  potential 
program  benefits  because  it  does  not 
account  for  avoided  bydrologic  changes 
and  resulting  water  quality  impairment 
associated  with  increases  in 
imperviousness  from  development  and 
redevelopment.  Summing  the  benefits 
across  the  water  quality  use  support 
levels  yields  an  estimate  of  benefits 
ranging  from  approximately  $121.9 
million  to  $378.2  million  [ler  year 

it.  Marine  Waters  Benefits 

In  addition  to  the  fresh  water  benefits 
captured  by  the  Caison  and  Mitchell 
study.  EPA  anticipates  benefits  as  a 
result  of  improvements  to  marine 
waters.  Sufficient  methods  have  not 
been  developed  to  quantify  national- 
level  benefits  for  commercial  or 
recreational  fishing.  EPA  used  beach 
closure  data  and  visitation  estimates 
from  its  Beach  Watch  Program  to 
estimate  potential  reductions  in  marine 
swimming  visits  due  to  storm  water 
rxuioff  contamination  events  in  1997. 
The  estimated  86.100  trips  that  did  not 
occur  because  of  beach  closures  in 
coastal  Phase  II  commimities  is  a  lower 
bound  because  it  represents  only  those 
beaches  that  report  both  closures  and 
\isitation  data.  EPA  estimates  potential 
swinmiing  benefits  from  the  rile  to  be 
at  least  $2.1  million  annually. 


EPA  developed  an  analysis  of 
potential  benefits  associated  with 
avoided  health  impacts  from  exposure 
to  contaminants  in  storm  sewer  effluent. 
Based  on  a  study  of  incremental 
illnesses  found  among  people  who 
swam  within  one  yard  of  storm  drains 
in  Santa  Monica  Bay.  EPA  estimated  a 
range  of  incremental  illnesses  (Haile  et 
al.,  1996).  Depending  on  assumptions 
made  about  number  of  exposures  to 
contaminants  and  contaminant 
concentrations,  benefits  ranged  from 
$7.0  million  to  $29.9  million  aimually. 

b.  Construction  Benefits 

The  major  pollutant  resulting  bom 
construction  activities  is  sediment. 
However,  in  addition  to  sediment, 
construction  activities  also  yield 
pollutants  such  as  pesticides,  petroleum 
products,  and  solvents.  Because 
circumstances  will  vary  considerably 
from  site  to  site,  data  is  not  available 
with  which  to  develop  estimates  of 
benefits  for  each  site  and  aggregate  to 
obtain  a  national-level  estimate. 

In  the  proposed  rule.  EPA  estimated 
the  combined  benefits  of  all  wet  weather 
programs,  and  then  used  expert 
opinions  to  allocate  them  to  different 
individual  programs.  To  eliminate  the 
possible  overlap  between  the  benefits  of 
the  soil  and  erosion  control 
requirements,  municipal  measures,  and 
other  wet  weather  storm  water 
programs.  EPA  chose  to  use  an  approach 
in  today's  final  rule  that  directly 


estimates  the  benefits  of  soil  and  erosion 
requirements. 

A  survey  of  North  Carolina  residents 
(Paterson  et  al..  1993)  indicated  that 
households  are  willing  to  pay  for 
erosion  and  sediment  controls  similar  to 
those  in  today's  rule.  Based  on  income 
and  other  indicators,  the  values  derived 
from  the  study  are  expected  to  be 
similar  to  values  held  in  the  rest  of  the 
country.  Using  the  mean  value  of  the 
willingness  to  pay  of  $25  per  household. 
EPA  projects  annual  benefits  of  the  soil 
and  erosion  requirements  to  range  from 
$540.5-$686  million. 

c.  Smnroary  of  Benefits  From  the 
National  Water  Quality  Assessment 

Total  benefits  from  municipal 
measures  and  construction  site  controls 
are  expected  to  range  from  $671.5 
million  to  $1.1  billion  per  year, 
including  benefits  of  approximately 
$13.7  million  per  year  associated  with 
small  stream  improvements.  A  summary 
of  the  potential  benefits  is  presented  in 
Exhibit  5. 

As  shown  in  Exhibit  5.  it  was  not 
possible  to  monetize  aU  categories  of 
benefits  using  the  WTP  estimates.  In 
particular,  benefits  for  improving 
marine  water  quality  such  as  fishing  and 
passive  use  benefits  are  not  included  in 
the  values  used  to  estimate  the  potential 
benefits  of  the  municipal  minimum 
measures  (excluding  construction  sites 
controls),  and  they  are  not  estimated 
separately,  because  information  is  not 
currently  available. 


Exhibit  5. — Potential  Annual  Benefits  of  the  Phase  II  Storm  Water  Rule  National  Water  Quality 

Assessment  estimate 


Benefit  categoty                                                                                     Annual  WTP 

Praoh  Wfilor  1 1<^  ffnti  Pg^^e  1  >m^ 

$1Z1.9-$378.2 

Human  HeaM)  (Marine  Waters) _ _ _ 

$2.1 
$7.0-J29  9 

Other  Marine  Use  and  Passive  Use 

(-) 

Erosion  and  Sediment  Controls  tor  Construction  SHss 

Fresh  Water  and  Marine  Use  and  Passive  Use'  _ 

$S40.5-$6a6 

Total  PtiMO  N  Progrwn 

Total  Use  a  Passive  Use  (Fresh  Water  and  Marine)  

>$671.5->$1 .096.2 

+-  positive  benefits  expected  but  not  rrwnetized. 

'  Includes  water  quality  t>enefit  ol  munictpal  programs,  based  on  80?'o  effectiveness  of  municipal  programs. 

^Based  on  researcti  by  Carson  and  Mrtcnell  (1993).  Fresh  water  value  only.  Does  not  include  comirrerctal  fishery,  navigation,  or  diversionary 
(e.a  municipal  drinidng  water  cost  savings  or  nsk  reductions)  twnefits.  May  not  fully  capture  human  health  nsk  reduction  or  ecological  values. 

^Baaed  on  research  l)y  Paterson  et  al  (1993).  Although  tfie  survey's  descnption  of  the  benefits  of  reduang  soil  erosion  from  construction  sites 
Included  reduced  dredgir^,  avoided  flooding,  and  water  storage  capacity  benefits,  these  benefit  categones  may  not  be  fully  incorporated  in  the 
WTP  values.  Small  streams  may  account  lor  over  2%  of  total  benefits. 


C.  Qualitative  Benefits 

There  are  additional  benefits  to  storm 
water  control  that  caimot  be  quantified 


or  monetized.  Thus,  the  current  estimate 
of  monetized  benefits  may  understate 
the  true  value  of  storm  water  controls 


because  it  omits  many  ways  in  which 
society  is  likely  to  benefit  from  reduced 
storm  water  pollution,  such  as  improved 


aesthetic  quality  of  waters,  benefits  to 
wildlife  and  to  threatened  and 
endangered  species,  cultural  values,  and 
biodiversity  benefits. 

A  benefit  that  EPA  did  not  monetize 
completely  is  the  flood  control  benefits 
attributable  to  municipal  storm  water 
controls  reducing  downstream  flooding, 
although  flood  control  benefits 
associated  with  sediment  and  erosion 
control  are  already  reflected  to  some 
extent  in  the  construction  benefits. 
Similarly,  the  Agency  could  not  value 
the  benefits  &t)m  increased  property 
value  due  tp  storm  water  controls 
reflected  in  the  rule,  even  though  a 
conunenter  suggested  inclusion  of  these 
benefits  in  the  estimates. 

Moreover,  while  a  number  of 
commenters  requested  that  EPA  include 
ecological  benefits,  the  Agency  was  not 
able  to  fully  monetize  these  benefits. 
Urbanization  usually  increases  the 
amount  of  sediment,  nutrients,  metals 
and  other  pollutants  associated  with 
land  disturbance  and  development. 
Development  usually  not  only  results  in 
a  dramatic  increase  in  the  volume  of 
water  runoff,  but  also  in  a  substantial 
decrease  in  that  water's  quality  due  to 
stream  scour,  runoff  and  dispersion  of 
toxic  pollutants,  and  oversiltation. 
These  kinds  of  secondary  benefits  could 
not  be  fully  reflected  in  the  monetized 
benefits.  Q'A  was  able  to  only  monetize 
the  aquatic  life  support  benefits  for 
waters  assumed  to  be  impaired.  Thus, 
only  the  aquatic  life  support  benefits 
attributable  to  municipal  controls, 
reflected  through  human  satisfaction, 
are  taken  into  account. 

Reduced  nutrient  level  is  another 
benefit  of  the  storm  water  control  which 
is  not  fully  captured  by  the  economic 
analysis.  High  nutrient  levels  often  lead 
to  eutrophication  of  the  aquatic  system. 
The  quality  change  in  ecological  sources 
as  the  result  of  storm  water  controls  to 
reduce  pollutants  is  not  fully  reflected 
in  the  present  benefits. 

D.  National  Economic  Impact 

Finally,  the  Agency  determined  that 
the  rule  will  have  minimal  impacts  on 


the  economy  or  employment.  This  is 
because  the  final  rule  regulates  small 
MS4s  and  construction  sites  under  5 
acres,  not  the  typical  industrial  plants  or 
other  non-construction  activities  that 
could  directly  impact  production  and 
thus  those  sectors  of  the  economy. 

Discussions  with  representatives 
within  the  construction  industry 
indicate  that  construction  costs  will 
likely  be  passed  on  to  buyers,  thus  not 
seriously  affecting  the  housing  industry 
directly.  One  conunenter  argued  that  the 
rule  will  have  a  negative  employment 
effect  because  the  builders  will  build 
fewer  homes  requiring  less  building 
materials  as  a  result  of  the  declining 
demand  induced  by  the  cost  of  the  soil 
and  erosion  controls.  EPA  disagrees 
with  this  argument  because  the  cost  of 
the  controls,  as  the  percentage  of  the 
price  of  a  median  home,  is  negligible 
and  will  be  passed  on  to  final  buyers. 

Flexibility  within  the  rule  allows 
MS4s  to  tailor  the  storm  water  program 
requirements  to  their  needs  and 
financial  position,  minimizing  impacts. 
For  sedimentation  and  erosion  controls 
on  construction  sites,  the  rule 
contemplates  application  of  commonly 
used  BMPs  to  reduce  costs  for  the 
construction  industry.  Thus,  the  rule 
attempts  to  use  existing  practices  to 
prevent  pollution,  which  should 
minimize  impacts  on  States,  Tribes, 
mimicipalities  and  the  construction 
industry. 

Thus,  EPA  concludes  that  the  effect  of 
the  rule,  if  any,  on  the  national  economy 
will  be  minimal.  The  benefits  of  today's 
rule  more  than  offset  any  cost  impacts 
on  the  national  economy. 

IV.  Regulatory  Requirements 

A.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  some  of  the 
information  collection  requirements 
contained  in  this  final  rule  He.  those 
found  in  40  CFR  122.26(g)  and 
123.35(b))  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2040-0211. 


The  burden  and  costs  descaibed  below 
are  for  the  information  collection, 
reporting,  and  record  keeping 
requirements  for  the  three  year  period 
beginning  with  the  effective  date  of 
today's  rule.  Additional  information 
collection  requirements  for  regulated 
small  MS4s  and  small  construction  sites 
will  occur  after  this  initial  three  year 
period  and  will  be  counted  in  a 
subsequent  information  collection 
requirement.  The  total  burden  of  the 
information  collection  requirements  for 
the  first  three  yearns  nf  this  rule  is 
estimated  at  56.369  hours  with  a 
corresponding  cost  of  $2,151,305 
million  aimually.  This  burden  and  cost 
is  for  Industrial  facilities  to  complete 
and  submit  the  no  exposure 
certification,  for  NPDES-authorized 
States  to  process  and  review  the  no 
exposure  certificatioa,  and  for  the 
NPDES-authorized  States  to  develop 
designation  criteria  and  assess 
additional  MS4s  outside  of  urbanized 
areas.  Compliance  with  the  applicable 
information  collection  requirements 
imposed  under  this  rule  are  mandatory, 
pursuant  to  CWA  section  402. 

Exhibit  6  presents  average  aimual 
burden  and  cost  estimates  for  Phase  U 
respondents  for  the  first  three  years. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  person.« 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  piuposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  existing 
ways  for  complying  with  any  previously 
applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Exhibit  6.— Average  Annual  Burden  and  Cost  Estimates  for  Phase  II  RESPONDEifrs 


Intormatton  collection  activity 


Ind  No  Expos  Facilities:^ 

No  Expos.  Certification  

Annual  Sutitotal  

NPOES-Authorized  States:' 
Designation  of  Addit  MS4s* 


noapondentB 

per  year 
(preiected)' 


36,377 


IS 


B 
Burden  hours 
per  respond- 
ent per  year 
(predicted) 


332.S 


(A)x(B)=C 
Annual  re- 
spondent bur- 
den hours 
(projected) 


36.377 


36,377 
4.892 


D 
Respondent 
labor  cost  ($/ 
hr)  (1998  i) 


44.3S 


26.91 


(C)x(D)=E 
Annual  Cost 
($)  (projected) 


1.613,320 


1,613,320 

131,644 
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Exhibit  6.— Average  Annual  Burden  and  Cost  Estimates  for  Phase  II  Respondents — Continued 


infonTtalion  cottection  activity 

A 
Respondents 

per  year 
(proiecled) ' 

B 
Burden  hours 

per  respond- 
ent per  year 
(predicted) 

(A)x(B)=C 
Annual  re- 
spondent l)ur- 
den  hours 
(projected) 

0 

Respondent 
Inhnr  cost  (SI 
hr){1998$) 

(C)x(D)=E 
Annual  Cost 
($)  (projected) 

No  Exp  Cert  Proc.  &  Rev  .„          , 

30.200 

0.5 

15.100 

26.81 

406.341 

Annual  SutTtotaJ  . , 

19,9S2 

537,985 

Anni^fli  Tnta'S 

56.369 

2.151.305 

'  Source;  US  EPA.  Office  01  Wastewater  Management.  Economic  Analysis  for  ttie  Storm  Water  Phase  II  Rule. 

^Tne  total  number  of  potential  no  exposure  respondents  was  divided  by  5  to  estimate  an  annual  total.  It  was  assumed  that  Itie  annual  number 
of  resporKJents  for  ttie  no  exposure  certification  would  be  spread  over  the  five  year  period  the  exclusion  applles. 

^  The  numt)er  of  resporxlents  in  each  category  represents  onfy  those  respondents  located  within  the  44  NPDES-autfiorized  States  and  Tern- 
tones.  The  burden  and  cost  estimates  provided  in  this  section  are  tor  tfie  NPDES-autf)orized  States  in  their  role  as  the  permitting  authonly  for 
munapal  designations  and  induslnai  no  exposure. 

'  The  number  of  respondents  for  this  activity.  1 5.  represents  the  number  of  NPDES-authonzad  States  and  Terrilones  that  must  develop  des- 
ignation cntena  and  assess  small  MS4s  located  outside  of  an  uitianized  area  for  possible  Phase  II  leverage  divided  by  the  three  year  ICR  pe- 
nod. 


Given  the  requirements  of  today's 
regulation.  EPA  believes  there  will  be 
no  capital  startup  and  no  operation  and 
maintenance  costs  associated  with 
information  collection  requirements  of 
the  rule. 

The  government  burden  assixUated 
with  tciday's  rule  will  impact  State. 
Tribal,  and  Territorial  govemmeilts 
(NPDES-authorized  governmental 
entities)  that  have  storm  water  program 
authority,  as  well  as  the  federal 
government  {i.e..  EPA),  where  it  is  the 
NPDES  permitting  authority.  As  of 
March  1999.  43  States  and  the  Virgin 
Islands  had  .NPDES  authority. 

The  annual  biu'den  imposed  upon 
authorized  govenunental  entities 
[delegated  States  and  the  Virgin  Islands] 
and  the  federal  government  for  the  next 
three  years  is  estimated  to  be  19,992 
hours  (S537.985)  and  4.087  hours 
($115,948)  respectively,  for  a  total  of 
24.079  hours  (S653.933).  This  estimate 
is  based  on  the  average  time  that 
governments  will  expend  to  carry  out 
the  following  activities:  designate 
additional  MS4s  (332.8  hours)  and 
process  and  review  "no  exposure" 
certificates  &om  industrial  dischargers 
(0  5  hour). 

Under  the  existing  rule,  storm  water 
discharges  from  light  industrial 
activities  identifieid  under 
§  122.26(b){14)(xi)  were  exempted  from 
the  [>ermit  application  requirements  if 
they  were  not  exposed  to  storm  water. 
Today's  rule  expands  the  applicability 
of  the  "no  exposure"  exclusion  to 
include  all  industrial  activity  regulated 
under  §  122.26(b)(14)  (except  category 
(x).  construction).  The  "no  exposure" 
provision  is  applied  through  the  use  of 
a  written  certification  process,  thus 
representing  a  slight  reporting  burden 
increase  for  "light"  industries  with  "no 
exposure". 


In  addition  to  the  information 
collection,  reporting,  and  record 
keeping  burden  for  the  next  three  years, 
today's  rule  contains  information 
collection  requirements  that  will  not 
begin  until  three  years  or  more  from  the 
effective  date  of  today's  rule.  These 
information  collection  requirements 
ware  not  included  in  the  information 
collection  request  approved  by  OMB. 
EPA  will  submit  these  burden  estimates 
for  OMB  approval  when  it  submits  ICR 
2040-0211  to  OMB  for  renewal  in  three 
years.  The  rule  burdens  for  regulated 
small  MS4s  and  small  construction  sites 
that  will  be  included  in  the  ICR  renewal 
fall  into  three  areas:  application  for  an 
NPDES  permit  or  submittal  of  waiver 
information,  record  keeping  of  storm 
water  management  activities,  and 
submittal  of  reports  to  the  permitting 
authority.  There  vrill  also  be  an 
additional  burden  for  the  permitting 
authority  to  review  this  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EPA's  regidations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
Part  9  of  ciurently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  first  three  years  of 
information  requirements  contained  in 
this  final  rule. 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  [58  FR 
51.735  (October  4.  1993)1  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 


regiUatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  aimual  eRed  on  the 
economy  of  SI  00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action".  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

C  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  estabUshes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 


Federal  Register/Vol.  64,  No.  235 / Wednesday .  December  8.  1999/Rules  and  Regulations       68797 


written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  theyare  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
nde  an  explanation  why  that  alternative 
was  not  adopted. 

EPA  has  (letermined  that  today's  rule 
contains  a  Federal  mandate  that  may 
result  in  expenditures  of  JlOO  million  or 
more  in  any  one  year  for  both  State, 
local,  and  tribal  governments,  in  the 
aggregate,  and  the  private  secior. 
Accordingly,  EPA  has  prepared  under 
section  202  of  the  UMRA  a  written 
statement  which  is  summarized  below. 

1.  Summary  of  UMRA  Section  202 
Written  Statement 

EPA  promulgates  today's  storm  water 
regulation  pursuant  to  the  specific 
mandate  of  Clean  Water  Act  section 
402(p)(6).  as  well  as  sections  301.  308. 
402.  and  501.  (33  U.S.C.  sections 
1342(p)(6).  1311. 1318. 1342.  1361.) 
Section  402(p)(6)  of  the  CWA  requires 
that  EPA  designate  sources  to  be 
regulated  to  protect  water  quaUty  and 
establish  a  comprehensive  program  to 
regulate  those  sources. 

In  the  Economic  Analysis  of  the  Final 
Phase  n  Rule  (EA).  EPA  describes  the 
qualitative  and  monetized  benefits 
associated  with  today's  rule  and  then 
compares  the  monetized  benefits  with 
the  estimated  costs  for  the  rule.  EPA 
developed  detailed  estimates  of  the 
costs  and  benefits  of  complying  with 
each  of  the  incTemental  requirements 
imposed  by  the  rule.  These  estimates, 
including  descriptions  of  the 
methodology  and  assumptions  used,  are 
described  in  detail  in  the  EA.  The 
Agency  used  two  approaches,  a  national 
water  quality  model  and  national  water 
quality  assessment,  to  estimate  the 
potential  benefits  of  the  r\ile.  Both 
approaches  show  that  the  benefits  are 
likely  to  exceed  costs.  Exhibit  3  in 
section  m  of  this  preamble  stunmarizes 
the  costs  and  benefits  associated  with 
the  basic  elements  of  today's  rule. 

There  are  additional  benefits  to  storm 
water  control  that  caimot  be  quantified 
or  monetized.  Thus,  the  current  estimate 
of  monetized  benefits  may  understate 
the  true  value  of  storm  water  controls 
because  it  omits  many  ways  by  whiii 
society  is  likely  to  benefit  from  reduced 
storm  water  pollution,  such  as  improved 


aesthetic  quality  of  waters,  benefits  to 
wildlife  and  to  threatened  and 
endangered  species,  cultural  values,  and 
biodiversity  benefits. 

Several  commenters  asserted  that 
today's  rule  is  an  tmfunded  mandate 
and  that,  without  funding,  the 
monitoring  of  the  already  existing 
pollution  control  programs  would 
suffer.  In  section  n.D.3  of  the  preamble, 
EPA  lists  some  of  the  programs  that  EPA 
anticipates  may  provide  funds  to  help 
develop  and.  in  limited  circumstances, 
implement  storm  water  management 
programs. 

In  the  EA,  EPA  reviewed  the  expected 
effect  of  today's  rule  on  the  national 
economy.  The  Agency  determined  that 
the  rule  will  have  minimal  impacts  on 
the  economy  or  employment.  This  is 
because  the  final  rule  regulates  small 
MS4s  and  construction  sites  under  5 
acres,  not  the  typical  industrial  plants  or 
other  non-construction  activities  that 
could  directiy  impact  production  and 
thus  those  sectors  of  the  economy. 

Discussions  with  representatives 
within  the  construction  industry 
indicate  that  construction  costs  will 
likely  be  passed  on  to  buyers,  thus  not 
seriously  affecting  the  housing  industry 
directly.  Flexibility  within  the  rule 
allows  MS4s  to  tailor  the  storm  water 
program  requirements  to  their  needs 
and  financial  position,  minimizing 
impacts.  For  sedimentation  and  erosion 
controls  on  construction  sites,  the  rule 
contemplates  application  of  conunonly 
used  BMPs  to  reduce  costs  for  the 
construction  industry.  Thus,  the  rule 
attempts  to  use  existing  practices  to 
prevent  pollution,  which  should 
minimize  impacts  on  States.  Tribes, 
mtmicipalities  and  the  construction 
industry. 

Thus.  EPA  concludes  that  the  effect  of 
the  rule,  if  any,  on  the  national  economy 
would  be  minimal.  The  benefits  of 
today's  nUe  more  than  offset  any  cost 
impacts  on  the  national  economy. 

(Jonsistent  with  the  intergovernmental 
consultation  provisions  of  section  204  of 
the  UMRA  and  Executive  Order  12875. 
"Enhancing  the  Intergovernmental 
Partnership. "  EPA  consulted  with  the 
govenunental  entities  affected  by  this 
rule. 

First.  EPA  provided  States,  Tribal  and 
local  governments  with  the  opportunity 
to  comment  on  draft  alternative 
approaches  for  the  proposed  rule 
through  publishing  a  notice  requesting 
information  and  public  comment  in  the 
FederaJ  Register  on  September  9, 1992 
(57  FR  41344).  This  notice  presented  a 
full  range  of  regulatory  alternatives.  At 
that  time.  EPA  received  more  than  130 
comments,  including  approximately  43 
percent  from  municipalities  and  24 


percent  from  State  or  Federal  agencies. 
These  comments  were  the  genesis  of 
many  of  the  provisions  in  the  today's 
rule,  including  reliance  on  the  !MPDES 
program  framework  (including  general 
permits),  providing  State  and  local 
govenunents  flexibility  in  selecting 
additional  sources  requiring  regulation, 
and  focusing  on  high  priority  polluters. 
These  comments  helped  to  focus  on 
pollution  prevention,  watershed-based 
concerrui  and  BMPs.  They  also  led  to 
certain  exemptions  for  facilities  that  do 
not  pollute  national  waters. 

fa  early  1993.  EPA.  in  conjunction 
with  the  Rensselaerville  fastitute.  held 
public  and  expert  meetings  to  assist  in 
developing  and  analyzing  options  for 
identifying  unregulated  storm  water 
sources  and  possible  controls.  These 
meetings  provided  participants  an 
additional  opportunity  to  provide  input 
into  the  CWA  section  402(p)(6)  program 
development  process  The  final  rule 
addresses  several  of  the  key  concerns 
identified  in  these  groups.  in(!luding 
provisions  that  provide  flexibility  to  the 
States  to  select  sources  to  be  controlled 
and  types  of  permits  to  be  issued,  and 
Oexibility  to  MS4s  in  selecting  BMPs. 
EPA  also  conducted  outreach  with 
representatives  of  small  entities, 
including  small  government 
representatives,  in  conjimction  with  the 
convening  of  a  Small  Business 
Advocacy  Review  Panel  under  SBREFA 
which  is  discussed  in  section  IV.E.  of 
the  preamble. 

In  addition,  EPA  established  the 
Urban  Wet  Weather  Flows  Advisory 
Committee  under  the  Federal  Advisory 
Committee  Act  (FACA)  The  Urban  Wet 
Weather  Flows  Advisory  Committee,  in 
txun  established  the  Storm  Water  Phase 
n  Subcommittee.  Consistent  with 
FACA.  the  membership  of  the 
Committee  and  the  Storm  Water  Phase 
n  Subcommittee  was  balanced  among 
EPA's  various  outside  stakeholder 
interests,  including  representatives  from 
State  govenunents,  municipal 
governments  (both  elected  officials  and 
appointed  officials)  and  Tribal 
governments,  as  well  as  industrial  and 
commercial  sectors,  agriculture, 
enviromnental  and  pubhc  interest 
groups. 

fa  general,  municipal  and  Tribal 
government  representatives  supported 
the  NPDES  approach  in  today's  rule  for 
the  following  reasons:  It  will  be 
linifbrmly  applied  on  a  nationwide 
basis;  it  provides  flexibility  to  allow 
incorporation  of  State  and  local 
programs;  it  resolves  the  problem  of 
doout  holes  that  cause  water  quality 
impacts  in  urbanized  areas;  and  it 
allows  co-permitting  of  small  regulated 
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MS4s  with  those  regulated  under  the 
existing  storm  water  program. 

In  contrast.  State  representatives 
sought  alternative  approaches  for  State 
implementation  of  the  storm  water 
program  for  Phase  U  sources.  State 
representatives  asserted  that  a  non- 
NPDES  alternative  approach  best 
facilitated  watershed  management  and 
avoided  duplication  and  overlapping 
regulations.  These  representatives 
pointed  out  that  there  are  a  variety  of 
State  programs — not  based  on  the 
CWA — implementing  effective  storm 
water  controls,  and  that  EPA  should 
provide  incentives  for  their 
implementation  and  improvement  in 
performance.  EPA  continues  to  beUeve 
that  an  NPDES  approach  is  the  best 
approach  in  order  to  adequately  protect 
water  quality.  However,  EPA  has 
worked  with  States  on  an  alternative 
approach  that  provides  flexibility 
within  the  NPDES  framework.  The  final 
rule  allows  States  with  a  watershed 
permitting  approach  to  phase  in  permit 
coverage  for  MS4s  in  jurisdictions  with 
a  population  less  than  10,000  and 
provides  two  waivers  from  coverage  for 
small  MS48.  This  issue  is  discussed  in 
section  n.C  of  the  preamble.  Program 
Framework:  NPDES  Approach 

Some  municipal  governments 
objected  that  the  rule's  minimum 
measiues  for  small  MS4s  violate  the 
Tenth  Amendment  insofar  as  they 
require  the  operators  of  MS4s  to  regulate 
third  parties  according  to  the 
"minimum  measures  "  for  municipal 
storm  water  management  programs.  EPA 
disagrees  that  today's  rule  is 
inconsistent  with  'Tenth  Amendment 
principles.  Permits  issued  under  today's 
rule  will  not  compel  political 
subdivisions  of  States  to  regulate  in 
their  sovereign  capacities,  but  rather  to 
effectively  control  discbarges  out  of 
their  storm  sewer  systems  in  their 
owner/operator  capacities.  For  MS4s 
that  do  not  accept  this  "default" 
minimum  measures-based  approach  (to 
control  discharges  out  of  the  storm 
sewer  system  by  exercising  local  powers 
to  control  discharges  into  the  storm 
sewer  system),  today's  rule  allows  for 
alternative  permits  through  individual 
permit  applications.  EPA  made 
revisions  to  the  rule  to  allow  regulated 
small  MS4s  to  opt  out  of  the  minimum 
measures  approach  and  instead  apply 
for  an  individual  permit  This  issue  is 
discussed  in  section  D.H.S.c.iii  of  the 
preamble.  Alternative  Permit  Option/ 
Tenth  Amendment. 


2.  Selection  of  the  Least  Costly,  Most 
Cost-Effective  or  Least  Burdensome 
Alternative  That  Achieves  the 
Objectives  of  the  Statute 

Today's  rule  evolved  over  time  and 
incorporated  aspects  of  alternatives  that 
responded  to  concerns  presented  by  the 
various  stakeholders.  A  primary 
characteristic  of  today's  rule  is  the 
flexibility  it  offers  both  the  permitting 
authority  and  the  regulated  sources 
(small  MS4s  and  small  construction 
sites],  by  the  use  of  general  permits, 
implementation  of  BMPs  suited  to 
specific  locations,  and  allowing  MS4s  to 
develop  their  own  program  goals. 

In  the  administrative  record 
supporting  the  proposed  rule,  EPA 
estimated  ranges  of  costs  associated 
with  six  different  options,  including  a 
no  action  option,  the  proposed  option, 
and  four  other  options  that  considered 
various  combinations  of  the  following: 
Covering  all  the  umegulated 
construction  sites  below  5  acres,  all 
small  MS4s,  certain  industrial  and 
commercial  activities,  and  all  point 
sources.  EPA  developed  detailed  cost 
estimates  for  the  incremental 
requirements  imposed  under  the  final 
regulation,  and  for  each  of  the 
alternatives,  and  applied  these  estimates 
to  the  remaining  unregulated  point 
sources  of  storm  water.  The  Agency 
compared  the  estimated  annual  range  of 
costs  imposed  under  today's  rule  and 
other  major  options  considered.  The 
range  of  values  for  each  option  included 
the  costs  for  compliance,  including 
paperwork  requirements  for  the 
operators  of  small  construction  sites, 
industrial  facilities,  and  MS4s  and 
administrative  costs  for  State  and 
Federal  NPDES  permitting  authorities. 

Today's  rule  reflects  the  least  costly 
option  that  achieves  the  objectives  of 
the  statute,  thus  meeting  the 
requirements  of  section  205.  EPA  did 
not  consider  "no  regulation"  to  be  an 
"option  "  because  it  would  not  achieve 
the  objectives  of  CWA  section  402(p)(6). 
A  portion  of  currently  unregulated  point 
sources  of  storm  water  need  to  reduce 
pollutants  to  protect  water  quality. 

Today's  rule  is  estimated  to  range  in 
cost  from  $847.6  million  to  $981 .3 
milUon  aimually,  although  the  cost 
estimate  for  the  proposed  rule  was 
reported  as  a  range  of  $136  to  $869 
million  annually.  That  range  reflected  a 
unit  cost  range  for  the  mimicipal 
minimum  measures  and  a  cost  range  per 
construction  site  for  soil  erosion  control. 
EPA  has  since  revised  its  cost  analysis 
to  allow  it  to  report  the  current  estimate, 
which  is  toward  the  high  end  of  the 
original  cost  range.  The  four  other 
regulatory  options  considered  at 


proposal  involved  higher  regulatory 
costs  and,  therefore,  were  not  selected. 
These  four  options  and  their  estimated 
costs  are  as  follows: 

(1)  An  option  based  on  the  August  7, 
1995  direct  final  rule  was  estimated  to 
cost  between  S2.2  billion  and  $78.9 
billion  per  year. 

(2)  A  "Plan  B"  optioawas  estimated 
to  cost  between  $0.6  billion  and  S3. 2 
billion  per  year. 

(3)  An  option  based  on  the  September 
30,  1996  draft  proposed  rule  was 
estimated  to  cost  between  $0.2  billion 
and  $3.7  billion  per  year. 

(4)  An  option  based  on  the  February 
13,  1997  draft  proposed  rule,  was 
estimated  to  cost  between  $0.2  billion 
and  $3.5  billion. 

There  are  three  reasons  why  the  costs 
for  these  four  options  exceeded  the 
estimated  cost  range  for  the  proposed 
rule.  The  first  two  options  regulated 
substantially  more  municipal 
governments.  The  first,  third,  and  fourth 
options  required  industrial  facilities  to 
apply  for  permits.  Finally,  the  first  three 
options  applied  permit  requirements  to 
construction  sites  below  1  acre. 
Consequently,  these  options  would  be 
more  costly  than  today's  rule  even  with 
the  revised  analysis  methods  used  to 
estimate  costs. 

3.  Effects  on  Small  Govenunents 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  govenunent  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  today's  rule 
expands  the  NPDES  program  (with 
modifications)  to  certain  MS4s  serving 
populations  below  100,000  and 
although  many  MS4s  are  owned  by 
small  governments,  EPA  does  not 
believe  today's  rule  significantly  or 
uniquely  affects  small  governments.  As 
explained  in  section  IV.E.  of  the 
preamble,  EPA  today  certifies  that  the 
rule  will  not  have  a  significant  impact 
on  small  governmental  jurisdictions.  In 
addition,  the  rule  will  not  have  a  unique 
impact  on  small  governments  because 
the  rule  will  affect  snull  govenunents  in 
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to  the  same  extent  as  (or  to  a  lesser 
extent  than)  larger  governments  that  are 
already  covered  by  the  existing  storm 
water  rules.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  section 
203oflIMRA. 

Notwithstanding  this  finding,  in 
developing  today's  rule,  EPA  provided 
notice  of  the  requirements  to  potentially 
affected  small  governments:  enabled 
officials  of  affected  small  governments 
to  provide  meaningful  and  timely  input 
in  the  development  of  regulatory 
proposals:  and  informed,  educated  and 
advised  small  governments  on 
compliance  with  the  requirements. 

Concerning  notice.  EPA  provided 
States,  local,  and  Tribal  governments 
with  the  opportunity  to  comment  on 
alternative  approaches  for  an  early  draft 
of  the  proposed  rule  by  publishing  a 
notice  requesting  information  and 
public  comment  in  the  Federal  Register 
on  September  9,  1992  (57  FR  41344). 
This  notice  presented  a  full  range  of 
regulatory  alternatives.  At  that  time, 
EPA  received  more  than  1 30  comments, 
including  approximately  43  percent 
from  municipalities  and  24  percent  from 
State  or  Federal  agencies. 

The  Agency  also  provided,  through 
the  SBREFA  panel  process  and  the 
FACA  process,  the  opportimity  for 
elected  officials  of  small  governments 
(and  their  representatives)  to 
meaningfully  participate  in  the 
development  of  the  rule.  Through  such 
participation  and  exchange,  EPA  not 
only  notified  potentially  affected  small 
governments  of  requirements  of  the 
developing  rule,  but  also  allowed 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input 
into  the  development  of  regulatory 
proposals. 

In  addition  to  involving 
municipalities  in  the  development  of 
the  rule,  EPA  also  continues  to  inform, 
educate,  and  advise  small  governments 
on  compliance  with  the  requirements  of 
todays  rule.  For  example.  EPA 
supported  10  workshops,  presented  by 
the  American  Public  Works  Association 
from  September  1998  through  May 
1999,  designed  to  educate  local 
governments  on  the  implementation  of 
the  rule.  The  workshop  curriculum 
included  information  on  a  variety  of  key 
issues  such  as  anticipated  regulatory 
requirements,  agency  reporting,  best 
management  practices,  construction  site 
controls,  post  construction  management 
for  new  and  redeveloped  sites,  public 
education  and  public  involvement 
strategies,  detection  and  control  of  illicit 
discharges,  and  good  housekeeping 
practices.  Moreover,  EPA  has  prepared 
a  series  of  fact  sheets,  available  on  the 


EPA  website  at  www.epa.gov/owm/sw/ 
toolbox,  that  explains  the  rule  in  detail. 

Finally,  to  assist  small  governments  in 
implementing  the  Phase  II  program, 
EPA  is  committed  to  the  following:  (1) 
developing  a  tool  box  of  implementation 
strategies:  (2)  providing  written 
technical  assi.stance.  including  guidance 
on  developing  BMPs  and  measurable 
goals;  and  (3)  compiling  a 
comprehensive  evaluation  of  the  NPDES 
municipal  storm  water  Phase  U  program 
over  the  next  13  years. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism  "  (64  FR  43255,  August  10, 
1999),  roquires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator>'  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  "  is  defined  in 
the  Executive  Order  to  include 

Xlations  that  have  "substantial  direct 
:ts  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent   "  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 

TIation. 
EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  For  final  rules 
subject  to  Executive  Order  13132.  EPA 
also  must  submit  to  OMB  a  statement 
from  the  agency's  Federalism  Official 
certifying  that  EPA  has  fulfilled  the 
Executive  Order's  requirements. 


EPA  has  concluded  that  this  final  rule 
may  have  federalism  implications.  As 
discussed  above  in  section  IV.C..  the 
rule  contains  a  Federal  mandate  that 
may  result  in  the  expenditure  by  State, 
local  and  tribal  governments,  in  the 
aggregate,  of  SlOO  million  or  more  in 
any  one  year.  Accordingly,  the  rule  may 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Moreover,  the 
rule  will  impose  substantial  direct 
compliance  costs  on  State  or  local 
govenunents.  Accordingly,  EPA 
provides  the  following  FSIS  under 
section  6(b)  of  Executive  Order  13132. 

1.  Description  of  the  Extent  of  the 
Agency's  Prior  Consultation  with  State 
and  Local  Governments 

Although  this  rule  was  proposed  long 
before  the  November  2,  1999  effective 
date  of  Executive  Order  1 31 32,  EPA 
consulted  extensively  with  affected 
State  and  local  governments  pursuant  to 
the  intergovernmental  consultation 
provisions  of  Executive  Order  12875, 
"Enhancing  the  Intergovernmental 
Partnership"  (now  revoked  by  Executive 
Order  13132)  and  section  204  of  UMRA 

First,  EPA  provided  Slate  and  local 
governments  the  opportunity  to 
comment  on  draff  alternative 
approaches  for  the  proposed  rule 
through  publishing  a  notice  requesting 
information  and  public  conunent  in  the 
Federal  Register  on  September  9,  1 992 
(57  FR  41.M4).  This  notice  presented  a 
full  range  of  regulatory  alternatives.  At 
that  time,  EPA  received  more  than  130 
comments,  including  approximately  43 
percent  from  municipalities  and  24 
percent  from  State  or  Federal  agencies 
These  comments  were  the  genesis  of 
many  of  the  provisions  in  the  today's 
rule,  including  reliance  on  the  NPDES 
program  framework  (including  general 
permits),  providing  Slate  and  local 
governments  flexibility  in  selecting 
additional  sources  requiring  regiUation. 
and  focusing  on  high  priorit>'  polluters 
These  comments  helped  to  focus  on 
pollution  prevention,  watershed-based 
concerns  and  BMPs.  They  also  led  to 
certain  exemptions  for  facilities  that  do 
not  pollute  national  waters. 

In  early  1993.  EPA,  in  conjunction 
with  the  Rensselaerville  Institute,  held 
public  and  expert  meetings  to  assist  in 
developing  and  analyzing  options  for 
identifi/ing  uru^gulated  storm  water 
sources  and  possible  controls.  These 
meetings  provided  participants  an 
additional  opportunity  to  provide  input 
into  the  CWA  section  402(p)(6)  program 
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development  process.  The  final  rule 
addresses  several  of  the  key  concerns 
idsntified  in  these  groups,  including 
provisions  that  provide  flexibility  to  the 
States  to  select  sources  to  be  controlled 
and  typos  of  permits  to  be  issued,  and 
Qexibilitv  to  MS4s  in  selecting  BMPs. 

EPA  also  conducted  outreach  with 
representatives  of  small  entities, 
including  small  governments,  in 
conjunction  with  the  convening  of  a 
Small  Business  Advocacy  Review  Panel 
under  SBREFA  which  is  discussed  in 
section  UI.F.  of  the  preamble. 

In  addition,  EPA  established  the 
Urban  Wet  Weather  Flows  Advisory 
Committee  (FACA).  which  in  turn 
established  the  Storm  Water  Phase  U 
Subcommittee.  Consistent  with  the 
Federal  Advisory  Committee  Act.  the 
membership  of  the  Committee  and  the 
Storm  Water  Phase  n  Subcommittee  was 
balanced  among  EPA's  various  outside 
stakeholder  interests,  including 
representatives  from  State  governments, 
municipal  governments  (both  elected 
officials  and  appointed  of^cials)  and 
Tribal  govemment.s.  as  well  as 
industrial  and  commercial  sectors, 
agriculture,  environmental  and  public 
interest  groups. 

2.  Simunary  of  Nature  of  State  and  Local 
Government  Concerns,  and  Statement  of 
the  Extent  to  Which  Those  Concerns 
Have  Been  Met 

In  general,  municipal  government 
representatives  supported  the  .NJPDES 
approach  in  today's  rule  for  the 
following  reasons:  it  will  be  uniformly 
applied  on  a  nationwide  basis:  it 
provides  flexibility  to  allow 
incorporation  of  State  and  local 
programs:  it  resolves  the  problem  of 
donut  holes  that  cause  water  quality 
impacts  in  urbanized  areas:  and  it 
allows  co-permitting  of  small  regulated 
MS4s  with  those  regulated  under  the 
existing  storm  water  program. 

In  contrast.  State  representatives 
sought  alternative  approaches  for  State 
implementation  of  the  storm  water 
program  for  Phase  0  sources.  State 
representatives  asserted  that  a  non- 
NPDES  alternative  approach  best 
facilitated  watershed  management  and 
avoided  duplication  and  overlapping 
regulations.  These  representatives 
pointed  out  that  there  are  a  variety  of 
State  programs — not  based  on  the 
CWA — implementing  effective  storm 
water  controls,  and  that  EPA  should 
provide  incentives  for  their 
implementation  and  improvement  in 
performance.  EPA  continues  to  believe 
diat  an  NPDES  approach  is  the  best 
approach  in  order  to  adequately  protect 
water  quality.  However.  EPA  has 
worked  with  States  on  an  alternative 


approach  that  provides  flexibility 
within  the  NPDES  framework.  The  final 
rule  allows  States  with  a  watershed 
permitting  approach  to  phase  in  permit 
coverage  for  MS4s  in  iurisdictions  with 
a  population  less  than  10.000  and 
provides  two  waivers  from  coverage  for 
small  MS4S.  This  issue  is  discussed  in 
section  11. C  of  the  preamble.  Program 
Framework:  NPDES  Approach. 
Some  municipal  governments 
objected  that  the  rules  minimum 
measures  for  small  MS4s  violate  the 
Tenth  Amendment  insofar  as  they 
require  the  operators  of  MS4s  to  regulate 
third  parties  according  to  the 
"minimum  measures"  for  municipal 
storm  water  management  programs.  EPA 
disagrees  that  today's  rule  is 
inconsistent  with  Tenth  Amendment 
principles.  Permits  issued  under  today's 
rule  will  not  compel  political 
subdivisions  of  States  to  regulate  in 
their  sovereign  capacities,  but  rather  to 
effectively  control  discharges  out  of 
their  storm  sewer  systems  in  their 
owner/operator  capacities.  For  MS4s 
that  do  not  accept  this  "default" 
minimum  measures-based  approach  (to 
control  discharges  out  of  the  storm 
sewer  system  by  exercising  local  powers 
to  control  discharges  into  the  storm 
sewer  system),  today's  rule  allows  for 
alternative  permits  through  individual 
permit  applications.  EPA  made 
revisions  to  the  rule  to  allow  regulated 
small  MS4s  to  opt  out  of  the  minimum 
measures  approach  and  instead  apply 
for  an  individual  permit.  This  issue  is 
discussed  in  section  n.H.3.c.iii  of  the 
preamble.  Alternative  Permit  Option/ 
Tenth  Amendment. 

3.  Summary  of  the  Agency's  Position 
Supporting  the  Need  To  Issue  the 
Regulation 

As  discussed  more  fully  in  section  I.E. 
above,  today's  rule  is  needed  because 
uncontrolled  storm  water  discharges 
from  areas  of  urban  development  and 
construction  activity  have  been  shown 
to  have  negative  impacts  on  receiving 
waters  by  changing  the  physical, 
biological,  and  chemical  composition  of 
the  water,  resulting  in  an  unhealthy 
environment  for  aquatic  organisms, 
wildlife,  and  people.  As  discussed  in 
section  Il.C.,  the  NPDES  approach  in 
today's  rule  is  needed  to  ensure  uniform 
application  on  a  nationwide  basis,  to 
provide  flexibility  to  allow 
incorporation  of  State  and  local 
programs,  to  resolve  the  problem  of 
donut  holes  that  cause  water  quality 
impacts  in  urbanized  areas,  and  to  allow 
co-permitting  of  small  regulated  MS4s 
with  those  regulated  under  the  existing 
storm  water  program. 


The  draft  final  rule  was  transmitted  to 
OMB  on  |uly  6.  1999.  Because 
transmittal  occurred  before  the 
November  2.  1999  effective  date  of 
Executive  Order  13132.  certification 
under  section  8  of  the  Executive  Order 
is  not  required. 

E.  Regulatory  Flexibility  Act  (RFAI,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ISBREFAI.  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an 
Agency  to  prepare  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  tuder  the  Administrative 
Procedure  Act  or  any  other  statute 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions. 

For  purposes  of  assessing  the  impact 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  a  building 
contractor  (SIC  15)  with  up  to  S17.0 
million  in  annual  revenue:  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000:  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities.  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 

For  purposes  of  evaluating  the 
economic  impact  of  this  rule  on  small 
governmental  jurisdictions,  EPA 
compared  annual  compliance  costs  with 
annual  government  revenues  obtained 
from  the  1992  Census  of  Governments, 
using  state-specific  estimates  of  annual 
revenue  per  capita  for  mtmicipalities  in 
three  population  size  categories  (fewer 
than  10,000,  10,000-25.000.  and 
25,000-50,000). 

In  order  to  estimate  the  annual 
compliance  cost  for  small  governmental 
jurisdictions,  EPA  used  the  mean 
variable  municipal  cost  of  S8.93  per 
household  as  calculated  in  a  1998  study 
of  121  municipalities  conducted  by  the 
national  Association  of  Flood  and 
Stormwater  Management  Agencies 
(NAFSMA).  hi  addition,  EPA  used  die 
estimated  fixed  administrative  costs  of 
$1,545  per  municipality  for  reporting. 


recordkeeping,  and  application 
requirements  for  today's  rule. 

In  evaluating  the  economic  impact  of 
this  rule  on  small  governmental 
jurisdictions,  EPA  determined  that 
compliance  costs  represent  more  than  1 
percent  of  estimated  revenues  for  only 
10  percent  of  small  governments  and 
more  than  3  percent  of  the  revenue  for 
0.7  percent  of  these  entities.  In  both 
absolute  and  relative  terms.  EPA  does 
not  consider  this  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

EPA  normally  uses  the  "sales  test"  for 
determining  the  economic  impact  on 
small  businesses.  Under  a  sales  fesl. 
annual  compliance  costs  are  compared 
with  the  small  business's  total  annual 
sales.  However,  the  direct  application  of 
the  sales  test  is  not  suitable  in  this  case, 
because  of  the  uncertainty  associated 
with  estimating  the  number  of  units  an 
"average"  developer/contractor 
develops  or  builds  in  a  typical  year.  For 
this  rule,  EPA  has  approximated  the 
sales  test  by  estimating  compliance 
costs  for  three  sizes  of  construction  sites 
and  comparing  them  vnth  a 
representative  .sale  price  for  three 
building  categories.  Although  EPA's 
analysis  is  not  exactly  a  "sales  test. "  it 
is  similar  to  the  sales  test,  producing 
comparable  results. 

For  small  building  contractors,  EPA 
estimated  administrative  compliance 
costs  of  $870  per  site  for  applying  for 
coverage,  reporting,  record  keeping, 
monitoring  and  preparing  a  storm  water 
pollution  prevention  plan.  EPA 
estimated  compliance  costs  for 
installing  soil  and  erosion  controls  as 
ranging  from  $1,206  to  S8,709  per  site. 
EPA  compliance  cost  estimates  are 
based  on  27  theoretical  model 
construction  sites  designed  to  mimic  the 
mostly  likely  used  best  management 
practices  around  the  country. 

In  evaluating  the  economic  impact  on 
small  building  contractors,  EPA  divided 
the  revised  compliance  costs  per 
construction  start  by  the  appropriate 
homes-to-site  ratio  for  each  of  the  three 
sizes  of  construction  sites.  The  average 
compliance  cost  per  home  ranges  from 
approximately  S450  to  S650.  EPA 
concluded  that  compliance  costs  are 
roughly  0.22  to  0.43  percent  of  both  the 
mean,  $181,300,  and  median,  $151,000, 
sale  price  of  a  home. 

The  absence  of  data  to  specifically 
assess  annual  compliance  costs  for 
building  contractors  as  a  percentage  of 
annual  sales  (i.e..  a  very  direct  estimate 
of  the  impact  on  potentially  affected 
small  businesses)  led  EPA  to  perform 
additional  market  analysis  to  examine 
the  ability  of  potentially  affected  firms 
to  pass  along  regulatory  costs  to  buyers 


for  single-family  homes  constructed 
subject  to  today's  rule.  If  the  small 
building  contractors  covered  by  the  rule 
are  able  to  pass  on  the  costs  of 
compliance,  either  completely  or 
partially,  to  their  purchasers,  then  the 
rule's  impact  on  these  small  business 
entities  is  significantly  reduced.  The 
market  analysis  shows  that  demand  for 
homes  is  not  overly  sensitive  to  small 
changes  in  price,  therefore  builders 
should  be  able  to  pass  on  at  least  a 
significant  fraction  of  the  compliance 
costs  to  buyers 

EPA  also  assessed  the  effect  of  the 
building  contractors'  costs  on  average 
monthly  mortgage  rates  and  on  the 
demand  for  new  homes.  Based  on  that 
screening  analysis.  EPA  concludes  that 
the  costs  to  building  contractors,  and 
the  potential  changes  in  housing  prices 
and  monthly  mortgage  payments  for 
single-family  home  buyers,  are  not 
expected  to  have  a  significant  impact  on 
the  market  for  single-family  houses.  In 
both  absolute  and  relative  terms.  EPA 
does  not  consider  this  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EPA  also  certified  this  rule  at 
proposal.  Even  though  the  Agency  was 
not  required  to,  we  convened  a  Small 
Business  Advocacy  Review  Panel 
( "Panel")  in  June  1997  A  number  of 
small  entity  representatives  had  already 
been  actively  involved  with  EPA 
through  the  FACA  process,  and  were, 
therefore,  broadly  knowledgeable  about 
the  development  of  the  proposed  and 
final  rules.  Prior  to  convening  the  Panel, 
EPA  consulted  with  the  Small  Business 
Administration  to  identify  a  group  of 
small  entity  representatives  to  advise 
the  Panel.  The  Agency  distributed  a 
briefing  package  describing  its 
preliminary  analysis  under  the  RFA  to 
the  small  entity  representatives  (as  well 
as  to  representatives  from  OMB  and 
SBA)  and  conducted  two  telephone 
conference  calls  and  an  all-day  meeting 
at  EPA  Headquarters  in  May  of  1997 
with  small  entity  representatives.  With 
this  preliminary  work  complete,  in  June 
1997,  EPA  formally  convened  the 
SBREFA  Panel,  comprising 
representatives  bom  OMB,  SBA,  EPA's 
Office  of  Water  and  EPA's  Small 
Business  Advocacy  Chair.  The  Panel 
received  written  comments  fiY)m  small 
entity  representatives  based  on  their 
involvement  in  the  earlier  meetings,  and 
invited  additional  comments. 

Consistent  with  requirements  of  the 
RFA,  the  Panel  evaluated  the  assembled 
materials  and  small-entity  comments  on 
issues  related  to:  (1)  a  description  and 
the  number  of  small  entities  that  would 
be  regulated:  (2)  a  description  of  the 
projected  record  keeping,  reporting  and 


other  compliance  requirements 
applicable  to  small  entities:  (3) 
identification  of  other  Federal  rules  that 
may  duplicate,  overlap,  or  conflict  with 
the  proposal  to  the  final  rule,  and  (4) 
regulatory  alternatives  that  would 
minimize  any  significant  economic 
impact  of  the  rule  on  small  entities 
while  accomplishing  the  stated 
objectives  of  the  CWA  section  402(p)(6). 

On  August  7,  1997.  the  Panel 
provided  a  Final  Report  (hereinafter, 
"Report ")  to  the  EPA  Administrator.  A 
copy  of  the  Report  is  included  in  the 
docket  for  the  rule.  The  Panel 
acknowledged  and  commended  EPA's 
efforts  to  work  with  stakeholders, 
including  small  entities,  through  the 
FACA  process.  The  SBREFA  Panel 
stated  that,  because  of  EPA's  extensive 
outreach  and  responsiveness  in 
addressing  stakeholder  concerns, 
commenters  during  the  SBREFA  process 
raised  fewer  concerns  than  might 
otherwise  have  been  expected.  Based  on 
the  ad\ice  and  recommendations  of  the 
Panel,  today's  rule  includes  a  number  of 
provisions  designed  to  minimize  any 
significant  impact  on  small  entities,  (See 
Appendix  5). 

F.  National  Technology  Transfer  And 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  techniral 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards 

This  action  does  not  mandate  the  use 
of  any  particular  technical  standards, 
although  in  designing  appropriate  BMPs 
regulated  small  MS4s  and  small 
construction  sites  are  encouraged  to  use 
any  voluntary  consensus  standards  that 
may  be  applicable  and  appropriate. 
Because  no  specific  technical  standards 
are  included  in  the  rule,  section  12(d)  of 
the  NTTAA  is  not  applicable. 

G.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997)  appUos  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
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significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  E.O. 
13045  because  it  does  not  concern  an 
environmental  health  or  safety  risk  that 
may  have  a  disproportionate  effect  on 
children.  The  rule  expands  the  scope  of 
the  existing  NPDES  permitting  program 
to  require  small  municipalities  and 
small  construction  sites  to  regulate  their 
storm  water  discharges.  The  rule  does 
not  itself  however,  establish  standards 
or  criteria  that  would  be  included  in 
permits  for  those  sources.  Such 
standards  or  criteria  will  be  developed 
through  other  actions,  for  example,  in 
the  establishment  of  water  quality 
standards  or  subsequently  in  the 
issuance  of  permits  themselves.  As 
such,  today's  action  does  not  concern  an 
environmental  health  or  safety  risk  that 
may  have  a  disproportionate  effect  on 
children.  To  the  extent  it  does  address 
a  risk  that  may  have  a  disproportionate 
effect  on  children,  expanding  the  scope 
of  the  permitting  program  will  have  a 
corresponding  disproportionate  benefit 
to  children  to  protect  them  &om  such 
risk. 

H.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not  ■ 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities.  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 


governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  Tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  theiP 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  "rribal  governments.  Even  though 
the  Agency  is  not  required  to  address 
Tribes  under  the  Regulatory  Flexibility 
Act.  EPA  used  the  same  revenue  test 
that  was  used  for  municipalities  to 
assess  the  impact  of  the  rule  on 
communities  of  Tribal  governments  and 
determine  that  they  will  not  be 
significantly  affected.  In  addition,  the 
rule  will  not  have  a  unique  impact  on 
the  communities  of  Tribal  governments 
because  small  municipal  governments 
are  also  covered  by  this  rule  and  larger 
municipal  governments  are  already 
covered  by  the  existing  storm  water 
rules.  Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

I.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 


and  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  a  "major  rule  "  as  defined  by 
5  U.S.C.  804(2).  This  nUe  will  be 
effective  on  February  7.  2000. 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  122 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Environmental  protection. 
Hazardous  substances.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sewage  disposal.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  123 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials, 
Indians — lands.  Intergovernmental 
relations.  Penalties.  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal.  Waste  treatment  and  disposal, 
Water  pollution  control.  Penalties. 

40  CFR  Part  124 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  waste.  Indians — lands. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  October  29.  1999. 
Carol  M.  Browner, 
AdminislFQtor. 

Appendices  to  the  Preamble 


Appendix  1  to  Preamble 


-federaav-recognized  american  indian  areas  located  fully  or  partially  in 
Bureau  of  the  Census  Urbanized  Areas 

(Based  on  1990  Census  data] 


State 

American  Indian  Area 

Uitanized  Area 

AZ  

AZ  

Pascua  Yacqui  Resenration  (pt.):  Pascua  Yacqui  Tribe  of  Arizona  

Salt  River  Reservation  (pt.):  Salt  River  Pima-Maricopa  Indian  Community  of  ttie  Salt 

Tucson.  AZ  (Ptiase  1). 
Phoenix.  AZ  (Ptiase  1). 

River  Resen/ation.  California. 

AZ  San  Xavier  Reseroation  (pt):  Totxxio  O'odham  Nation  of  Anzona  (formerly  known  as  ]  Tucson.  AZ  (Ptiase  I) 

the  Papago  Tribe  of  the  Sells.  Gila  Bend  &  San  Xavier  Resenration). 

CA Augustine  Reservation:  Augustine  Band  of  Cahuilla  Mission  of  Indians  of  ttie  Augustine 

Reservation,  CA, 

CA Cabazori  Reservation:  Cabazon  Band  ot  Cahuilla  Mission  Indians  of  the  Cabazon  Res- 
ervation. CA. 


lndlo<kiachelia.  CA  (Phase  I). 
IndioOwchefia,  CA  (Phase  I). 
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APPENDIX  1  TO  PREAMBLE— FEDERALLY-RECOONIZED  AMERICAN  INDIAN  AREAS  LOCATED  FULLY  OR  PARTIAUY  IN 

Bureau  of  the  Census  Urbanized  Areas — Continued 

[Based  on  1990  Census  data] 


State 


American  Indian  Area 


Urbanized  Area 


CA. 
CA. 

n... 

FL.. 


ME 

MN 

NM 
NV., 

NV 
OK 
OK. 

OK.. 

OK.. 
OK.. 
OK.. 


OK. 

TX  .. 
WA 

WA  . 

WA  . 
Wl  ,. 


Fort  Yuma  (Quechan)  (pt):  Quechan  Tribe  of  the  Fort  Yunna  Indian  Reservation.  Cali- 
fornia &  Arizona. 

Redding  Rancheria:  Redding  Rancheria  of  California 

Hollywood  Resenration:  Seminole  Tribe  

Seminole  Trust  Lands:  Seminole  Tribe  of  Florida,  Dania,  Big  Cypress  &  Brighton  Res- 
ervations. 

Fort  Hall  Reservation  and  Trust  Lands:  Shosons-Bannock  Tribes  of  ttie  Foil  Hall  Res- 
ervation of  Idaho. 

Penobscot  Resenratioo  and  Trust  Lands  (pt):  Penobscot  Tribe  of  Maine  

Shakopee  Community:  Stiakopee  Mdewakanton  Sioux  Community  of  Minnesota  (Prior 
Lake) 

Sandia  Pueblo  (pt):  Pueblo  of  Sandia.  New  Mexico  

Las  Vegas  Colony:  Las  Vegas  Tnbe  of  Paiute  Indians  o<  the  Las  Vegas  Indian  Colony. 
Nevada. 

Reno-Sparks  Colony:  Reno-Sparks  Indian  Colony,  Nevada  

Osage  Reservation  (pt):  Osage  Nation  ot  Oklahoma  _ 

Absentee  Shawnee-Citizens  Band  of  Potawatomi  TJSA  (pt):  Absentee-Shawnee  Tribe 
ot  Indians  of' Oklahoma;  Citizen  Potawatomi  Nation.  Oklahoma. 

Cherokee  TJSA  9  (pt.):  Cherokee  Nation  of  Oklahoma;  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma, 

Cheyenne-Arapaho  TJSA  (pt.):  Cheyenne-Arapaho  Tribes  of  Oklahoma  

Choctaw  TJSA  (pt):  Choctaw  Nation  of  Oklahoma  

Creek  TJSA  (pt):  Alabama-Quassarte  Tribal  Town  of  the  Creek  Natwn  of  Oklahoma; 
Kialegee  Tribal  Town  of  the  Creek  Indian  Natkxi  ot  Oklahoma;  Muscogee  (Creek)  Na- 
tkjn  ol  Oklahoma;  Thiopthlocco  Tribal  Town  of  the  Creek  Nalkm  of  Oklahoma. 

Kiowa-Comanche-Apache-Ft.  Sill  Apache:  Apache  Tribe  of  Oklahoma:  Comanche  In- 
dian Tribe.  Oklahoma;  Fort  Sill  Apache  Tribe  of  Oklahoma;  Kk)wa  Indian  Tribe  of 
Oklahoma. 

Ysleta  del  Sur  Reservation:  Ysleta  Del  Sur  Puebk)  of  Texas  

Muckleshoot  Reservatton  and  Tmst  Lands  (pt):  MucWeshoot  Indian  Tribe  of  the 
Muckleshoot  Reservation. 

Puyallup  Reservation  and  Tnjst  Lands  (pt);  Puyallup  Tiibe  ot  Itie  Puyallup  Reseraation, 
WA. 

Yakima  Resenratiori  (pt):  Confederated  Tribes  and  Bands  of  the  Yakama  Indian  Natkxi 
of  the  Yakama  Reservatron.  WA. 

Onekia  (West)  (pt.):  Onekia  Tnbe  of  Wisconsin 


Yuma.  AZ-CA 

Redding,  CA 

Fort  Lauderttele.  FL  (Phase  1). 

Fort  Lauderdale,  FL  (Phase  I). 

Pooatelk).  ID. 

Bangor,  ME. 

Mirr.=2pcli:  St  Paul,  MN  (Ptiase  l|. 

Albuquerque,  NM  (Phase  I). 
Las  Vegas,  NV  (Phase  I). 

Reno.  NV  (Phase  I). 
Tulsa,  OK  (Phase  I). 
i  Oklahoma  City.  OK  (Phase  I). 

Ft.  Smith.  AR-OK,  Tulsa.  OK  (Phase  I) 

Oklahoma  City.  OK  (Phase  I). 
R.  Smith,  AR-OK  (Phase  1). 
Tulsa.  OK  (Phase  I). 


Lavrton,  OK. 

B  Paso.  TX-NM  (Phase  I) 
Seattle.  WA  (Phase  1). 

Taooma.  WA  (Phase  I). 

Yakima,  WA 

Green  Bay,  Wl. 


Please  Note 

"(pt.)"  indicates  that  the  American  Indian 
Area  (AlA)  listed  is  only  partially  located 
within  the  referenced  urtjanized  area. 

The  first  line  under  "American  Indian 
Area"  is  the  name  of  the  federally-recognized 
reservation/colony/rancheria  or  trust  land  as 
it  appears  in  the  Bureau  of  the  Census  data. 
After  tiiis  hrst  line,  the  names  of  the  trifles 
included  in  the  AlA  are  listed  as  they  appear 
in  the  Bureau  of  Indian  Affairs'  list  of 
Federally  Recognized  Indian  Tribes.  [Federal 
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"TISAs"  are  Tribal  lurisdicUon  StatisUcal 
Areas  in  Oklahoma  that  are  defined  in 
conjunction  with  the  federally-recognized 
trities  in  Oklahoma  who  have  definite  land 
areas  under  their  jurisdiction,  but  do  not 
have  reservation  status. 

"(Phase  I)"  indicates  tiiat  the  referenced 
urbanized  area  includes  a  medium  or  large 
MS4  currently  regulated  under  the  existing 
NPDES  storm  water  program  (i.e..  Phase  I), 
Any  Tribally  operated  MS4  within  these  such 


urban  areas  would  not  autoniatically  have 
been  covered  under  Phase  I.  however. 
Sources 

Michael  Ratcliffe.  Geographic  Concepts 
Division,  Bureau  of  the  Census,  U.S. 
Department  of  Commerce. 

1990  Census  of  Population  and  Housing, 
Summary  Population  and  Housing 
Cliaracterislics.  United  Stales.  Tables  9  &  10. 
[1990  CPH-1-ll.  Bureau  of  the  Census.  U.S. 
Department  of  Commerce. 

auuNQ  cooe  ssw-so-r 
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County  B 


Central  Place 


Unincorporated  "Urbanized 
Area"  Portion  of  a  Town 
(MCD)  or  County 


^"-        Urbanized  Area 


Federal  Indian  Reservation 
(FIR) 


Town  or  Township  as  a 
functioning  Minor  Civil  Division 
(MCD).  An  MCD  is  the  primary 
subdivision  of  a  County. 

County 


BIUJNG  CODE  S560-9a-C 


Appendix  3  to  the  Preamble— 
Uibanized  Areas  of  the  United  States 
and  Puerto  Rico 

(Source:  1990  Census  of  Population  and 
Housing,  U.S.  Bureau  of  the  Census — 
This  list  is  subject  to  change  with  the 
Decennial  Census} 

Alabama 

Aimiston 

Aubum-Opelika 

Birmingham 

Columbus,  GA-AL 

Etecatur 

Do  than 

Florence 

Gadsden 

Huntsville 

Mobile 

Montgomery 

Tuscaloosa 

Alaska 

Anchorage 
Arizona 

Phoenix 
Tucson 
Yuma,  AZ-CA 

Arkansas 

Fayelteville-Springdale 
Fort  Smith.  AR-OK 
Little  Rock-North  Little  Rock 
Memphis,  TN-AR-MS 
Pine  Bluff 
Texarkana,  AR-TX 

California 

Antioch-Pittsburgh 

Bakersfleld 

Chico 

Davis 

Fairfield 

Fresno 

Hemet-San  facinto 

Hesperia-Apple  Valley-Victorville 

Indio-Coacheila 

Lancaster-Pal  mdale 

Lodi 

Lompoc 

Los  Angeles 

Merced 

Modesto 

Napa 

Oxnard-Ventura 

Palm  Springs 

Redding 

Riverside-San  Bernardino 

Sacramento 

Salinas 

San  Diego 

San  Francisco-Oakland 

San  Jose 

San  Luis  Obispo 

Santa  Barbara 

Santa  Cruz 

Santa  Maria 

Santa  Rosa 

Seaside-Monterey 

Simi  Valley 

Stockton 

Vacaville 

Visalia 

Walsonville 


Yuba  City 
Yuma 

Colorado 

Boulder 

Colorado  Springs 
Denver 
Fort  Collins 
Grand  Junction 
Greeley 
Longmont 
-  Pueblo 

Connecticut 

Bridgeport-Mil  ford 
Bristol 

Danbury..CT-NY 
Hartford -Middletown 
New  Britain 
New  Haven-Meriden 
New  London-Norwich 
Norwalk 

Springfield.  MA-CT 
Stamford.  CT-NY 
Waterbury 
Worcester.  MA-CT 

Delaware 

Dover 

Wilmington.  DE-NJ-MD-PA 

District  of  Columbia 
Washington.  DC-MD-VA 
Florida 

Daytona  Beach 

Deltona 

Fort  Lauderdale-Hollywood-Pompano  Beach 

Fort  Myers-Cape  Coral 

Fort  Pierce 

Fort  Walton  Beach 

Gainesville 

Jacksonville 

Kissimmee 

Lakeland 

Melbourne-Palm  Bay 

Miami-Hialeab 

Naples 

Ocala 

Orlando 

Panama  City 

Pensacola 

Punta  Gorda 

Sarasota-Bradenton 

Spring  Hill 

Stuart 

Tallahassee 

Tampa*St.  Petersburg-Clearwater 

Titusville 

Vero  Beach 

West  Palm  Beach-Boca  Raton-Delray  Beach 

Winter  Haven 

Geoiigia 

Albany 
Athens 
Atlanta 
Augusta 

Brunswick 

Chattanooga 

Columbus 

Macon 

Rome 

Savannah 

Warner  Robins 

Hawaii 

Honolulu 


Kailua 
Idaho 

Boise  City 
Idaho  Falls 
Pocatello 

niincMS 

Alton 

Aurora 

Beloit.  WI-IL 

Hi  oomingt  on-Normal 

Champaign-Urbana 

Chicago.  IL-Northwestem  IN 

Crystal  Lake 

Davenport-Rock  Island-Moline.  lA-IL 

Decatur 

Dubuque 

Elgin 

Joliet 

Kankakee 

Peoria 

Rockford 

Round  Uke  Beach-McHenrv.  IL-WI 

St.  Louis.  MO-IL 

Springfield 

Indiana 

Anderson 

"B!  oomingt  on 

Chicago,  IL-Northwestem  IN 

Elkhart-Goshen 

Evansvillc.  IN-KY 

Fort  Wayne 

Indianapolis 

Kokomo 

Lafayette- West  Lafavette 

Louisville.  KY-IN 

Muncie 

South  Bend-Mishawaka,  IN-MI 

Terre  Haute 

Iowa 

Cedar  Rapids 

Davenport-Rock  Island-Moline,  lA-IL 

Des  Moines 

Dubuque,  lA-IL-WI 

Iowa  City 

Omaha.  NE-IA 

Sioux  Citv.  lA-NE-SD 

Waterloo^edar  Falls 

Kansas 

Kansas  City.  MO-KS 

Lawrence 

St.  Joseph,  MO-KS 

Topeka 

Wichita 

Kentucky 

Cincinnati.  OH-KY 

Clarksville,  TN-KY 

Evansville.  IN-KY 

Huntington-Ashland.  WV-KY-OH 

Lexington-Fa  vette 

Louisville.  KY-IN 

Owensboro 

Lcniisiana 

Alexandria 
Baton  Rouge 
Houma 
LafayeUe 
Lake  Charles 
Monroe 
New  Orleans 
Shreveport 
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Shdell 

Missoula 

Cleveland 
Columbus 

Maine 

Nebraska 

Dayton 

Bangor 

Lincoln 

Hamilton 

Lewiston-Aubum 

Omaha.  NE-IA 

Huntington- Ashland.  WV-KY-OH 

Portland 

Sioux  City.  lA-NE-SD 

Lima 

Portsmoulh-Dover-Rochester.  NH-ME 

Nevada 

Lorain -El  yria 
Mansfield 

Maryland 

Las  Vegas 

Middletown 

Annapolis 

Reno 

Newark 

Baltimore 
Cumberland 

New  Hampshire 

Parkersburg.  WV-OH 
Sharon.  PA-OH 

Krederick 

Lawrence-Haverhill.  MA-NH 

Springfield 

Hagerslown.  MD-PA-WV 

Lowell.  MA-NH 

Steubenville-Weirton.  OH-WV-PA 

Washington.  DC-MD-VA 

Manchester 

Toledo,  OH-MI 

Wilmington.  DE-NJ-MD-PA 

Nashua 

Wheeling.  WV-OH 

Youngstown-Warren 

Massachusetts 

Portsmouth-Dover-Rochester.  NH-ME 

Boston 

Oklahoma 

Brockton 

AJlentown-Bethlehem-Easton.  PA-NJ 

Fort  Smith.  AR-OK 

Fail  River.  MA-Rl 

Atlantic  City 

Lawton 

Fi  tchburg-Leom  inster 

New  York.  NY-Northeastern  NJ 

Oklahoma  City 

Hyannis 

Philadelphia.  PA-NJ 

Tulsa 

Uwrence-Haverhill.  MA-NH 

Trenton.  NJ-PA 

Lowell.  MA-NH 

Vineland-MiliviUe 

Oregon 

New  Bedford 

Wilmington.  DE-NJ-MD-PA 

Eugene-Springfield 

Pittsfield 

New  Mexico 

Longview 

Providence-Pawtucket,  RI-MA 

Medford 

Springfield.  MA-CT 

Albuquerque 

Portland-Vancouver.  OR-WA 

Taunton 

El  Paso 

Salem 

Worcester.  MA-CT 

LasCnices 

Santa  Fe 

Pennsylvania 

Michigan 

.\nn  Arbor 

New  York 

AUentown-Bethlehem-Easton.  PA-NJ 
Altoona 

Battle  Creek 

Albany-Schenectady-Troy 

Erie 

Bay  City 

Bingham  ton 

Hagerstown.  MD-PA-WV 

Benton  Harbor 

Buffalo-Niagara  Falls 

Harrisburg 

Detroit 

Danbury.  CT-NY 

Johnstown 

Flint 

Elmira 

Lancaster 

Grand  Rapids 

Glens  Falls 

Monessen 

Holland 

Ithaca 

Philadelphia.  PA-NJ 

lackson 

Newburgh 

Pittsburgh 

Kalamazoo 

New  York.  NY-Northeastern  NJ 

Pottstown 

Lansing-East  Lansing 

Poughkeepsie 

Reading 

Muskegon 

Rochester 

Scranton- W  i  Ikes-  Barre 

Port  Huron 

Stamford.  CT-NY 

Sharon.  PA-OH 

Saginaw 

Syracuse 

State  College 

South  Bend-Mishawaka.  IN-MI 

Utica-Rome 

Steubenville-Weirton.  OH-WV-PA 

Toledo,  OH-MI 

North  Carolina 

Trenton.  NJ-PA 

Minnesota 

Asheville 

Williamsport 

Wilmington,  DE-NJ-MD-PA 

■  Duluth.  MN-WI 

Burlington 

York 

Fargo-Moorhead,  ND-MN 

Charlotte 

Grand  Forks.  ND-MN 

Durham 

Rhode  Uland 

U  Crosse,  WI-MN 

Fayetteville 

Fall  River.  MA-RI 

MinneapoUs-St.Paul 

Gastonia 

Newport 

Rochester 

Goldsboro 

Providence-Pawtucket.  RI-MA 

St.  Cloud 

Greensboro 

Greenville 

South  Carolina 

Mississippi 

Hickory 

Anderson 

Biloxi-Gulfport 

High  Point 

Augusta,  GA-SC 

Hattiesburg 

Jacksonville 

Charleston 

Jackson 

Kannapolis 

Columbia 

Memphis.  TN-AR-^^ 

Raleigh 

Florence 

Pascagoula 

Rocky  Mount 

Greenville 

Missouri 

Wilmington 

Myrtle  Beach 

Winston-Salem 

Rock  Hill 

Columbia 
loplin 

North  Dakota 

Spartanburg 
Sumter 

Kansas  City.  MO-KS 

Bismark 

St.  Joseph,  MO-KS 

Fargo-Moorhead,  ND-MN 

South  Dakota 

St.  Louis.  MO-IL 

Grand  Forks.  ND-MN 

Rapid  City 

Springfield 

Ohio 

Sioux  City.  lA-NE-SD 

Montana 

Sioux  Falls 

Billings 

Canton 

Tennessee 

Great  Falls 

Cincinnati  OH-KY 

Bristol.  TN-Bristol.VA 
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Chattanooga.  TN-GA 

Clarksville.  TN-KY 

Jackson 

Johnson  City 

Kingsport,  tN-VA 

Knoxville 

Memphis.  TN-AR-MS 

Nashville 

Texas 

Abilene 
Amarillo 
Austin 
Beaumont 
Brownsville 
Bryan-College  Station 
Corpus  Christ! 
Dallas-Fort  Worth 
Denton 

El  Paso.  TX-NM 
Galveston 
Harlingen 
Houston 
Killeen 
Laredo 
Lewisville 
Longview 
'  Lubbock 
McAlien-Edinburg-Mission 
Midland 
Odessa 
Port  Arthur 
San  Angelo 
San  Antonio 
Sherman-Denison 
Temple 

Texarkana,  TX-Texarkana,  AR 
Texas  City 
Tyler 
Victoria 


Waco 
Wichita  Falls 

Utah 

Logan 

Ogden 
Provo-Orem 

Salt  Lake  City 

Vermont 

Burlington 

Virginia 

Bristol.  TN-Bristol,  VA 

Charlottesville 

Danville 

Fredericksburg 

Kingsport.  TN-VA 

Lynchburg 

Norfolk-Virginia  Beach-Newport  News 

Petersburg 

Richmond 

Roanoke 

Washington.  DC-MD-VA 

Washington 

Bellingham 

Bremerton 

Longview,  WA-OR 

Olympia 

Portland-Vancouver.  OR-WA     ' 

Richland-Kennewick-Pasco 

Seattle 

Spokane 

Tacoma 

Yakima 

West  Virginia 

Charleston 
Cumberland.  MD-WV 


Hagerstown,  MD-PA-WV 
Huntington-Ashland,  WV-KY-OH 
Parkersburg.  WV-OH 
Steubenville-Weirton.  OH-WV-PA 
Wheeling,  WV-OH 

Wisconsin 

Appleton-Neenah 

Beloit,  WI-IL 

Duluth.  MN-WI 

Eau  Claire 

Green  Bay 

Janesville 

Kenosha 

La  Crosse.  WI-MN 

Madison 

Milwaukee 

Oshkosh 

Racine 

Round  Lake  Beach-McHcnry.  IL-WI 

Sheboygan 

Wausau 

Wyoming 

Casper 
Cheyenne 

Puerto  Rico 

Aquadilla 

Arecibo 

Caguas 

Cayey 

Humacao 

Mayaguez 

Ponce 

San  Juan 

Vega  Baja-Manati 
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NPOES 
FORM 
3510-11 


«>EPA 


United  Slates  Environmental  Protection  Agency 
Washington,  DC  20460 

NO  EXPOSURE  CERTIFICATION  for  Exclusion  from 
NPDES  Storm  Water  Permitting 


Form  Approved 
0MB  No.  2040-021 1 


Subrnission  of  this  No  Exposure  Certification  constitutes  notice  that  the  entity  identrtied  in  Section  A  does  not  require  permit  authorization  lor  its  storm  water 
discharges  associated  with  industnal  activity  in  the  Stale  identilied  in  Section  8  under  EPA  s  Storm  Water  Mutti-Sector  General  Permit  due  to  the  existerKS 
of  a  condition  ot  no  exposure 

A  condition  of  no  exposure  exists  at  an  industrial  facility  when  aN  industrial  matenals  and  activities  are  protected  by  a  storm  resistant  shelter  to  prevent 
exposure  to  rain.  snow,  snowmelt.  and/or  runoff  Industnal  matenals  or  activities  include,  but  are  not  limited  lo.  material  harxjhng  equipment  or  activities, 
irvztustnat  machinery,  raw  materials,  intermediate  products,  by-products,  final  products  or  waste  products.  Material  handling  activities  include  the  storage, 
toading  ar>d  unloading.  Iransportation.  or  conveyance  of  any  raw  material,  intermediate  product,  final  product  or  waste  product  A  storm  resistant  shetter  is 
not  required  for  ttie  following  industrial  materials  and  activities 

-  drums  barrels,  tanks,  and  simitar  containers  that  are  tightty  sealed,  provided  those  containers  are  not  detenorated  and  do  not  leak.  "Sealed- 
means  bar>ded  or  otherwise  secured  ar\a  wttt^oul  operational  taps  or  valves. 

-  adequately  maintained  vehicles  used  m  matenai  handlir>g:  and 

-  final  products,  other  than  products  thai  would  be  mobilized  m  storm  water  discharges  (eg  .  rock  salt) 

A  No  Exposure  Certificafton  must  be  provided  for  each  faality  qualifying  for  the  no  exposure  exclusion  In  addttion  the  exclusion  from  NPOES  permittng  is 
available  on  a  faality-wide  basis  only,  noi  tor  individual  outfalls  If  any  industrial  activities  or  materials  are  or  will  be  exposed  to  precipitation,  the  faality  is 
not  eligible  tor  the  no  exposure  exclusion 

By  signing  and  submitting  this  No  Exposure  Certification  form,  the  entity  m  Section  A  <s  cernfytng  that  a  condition  of  no  exposure  exists  at  its  facHity  or  site, 
arKl  IS  otjiigated  to  comply  with  the  terms  and  conditions  of  40  CFR.  1 22.26(g). 

ALL  INFORMATION  MUST  BE  PROVIDED  ON  THIS  FORM 

Detailed  instruction*  tor  completing  this  form  and  obtaining  the  no  exposure  exduskni  are  provided  on  pages  3  and  4. 


A.  Facility  Operator  Information 

1   Name-  1     i     i     i     i     !     i 


'     i     '     I     '     I 


3  Mailtr>g  Address:      a  Street: 

"-Cay-  1        I    I    I    [ 


I    I 


)      I      i      I      I      I 


J   2-  Phone:  I     I     i     I     I     I     I     I     I     i     1 

I     I     I     i     I     I     I     1     1     I     I 


'III! 


I     I     (     I     I     estate:  I     1     I    d.ZpCode:  \_ 


I 


•t     I     I     t     I 


8.  Facitity/Site  Location  Information 
1  Facility  r^Jame:      i     i     i     i     i 
2.  a.  Street  Address:      1     t     i     i 
b.  Ctty 
d.  State 


I     I     I     I     I     I     I     I 


1     I     I     I     I     I 


1     1     I     I     I     I     t     t    I     I     I     I     I     I     I     1     I     I     1     1 Ill 

i     I     I     I     I     ■     I     I     I     I     I     I     1     I     !     I     I     I     ;     I     I     I    c.  County:     I     i     i     i     ]     i     i     i     i     i 


e.  Zip  Code:     I     i     i     i  I     !-i     i     I     i 

3  Is  ttie  facility  located  on  Indian  Lands^  Yes  Q  No  (~~) 

4  Is  this  a  Federal  facility?  Y»s  [H!  No  |    [ 

5  a-  Latitude:    i     i     1  '  I     i     i     I     i     i  b.  Longitude:     L 


6.  a.  Was  the  faolity  or  site  previously  covered  urwler  an  NPOES  storm  water  permit? 
b.  If  yes.  enter  NPDES  permit  number:  

7  SlO'Activity  Codes:        Primary:   1    )     i     i     |       Secondary  (it  applicable):    [__ 

8  Total  size  of  site  associated  with  industrial  activtty:  acres 


>fes  n         No  □ 


9  a.  Have  you  paved  or  rooted  over  a  formerty  exposed,  pervious  area  in  order  to  qualify  tor  the  no  exposure  exclusion?  Yas  Q  No  j    | 

b.  if  yes,  please  indicate  approximately  how  much  area  was  paved  or  roofed  over  Completing  tl^s  question  does  not  disqualify  you  for  the  no  exposure 
exclusion  However,  your  permitting  authority  may  use  this  information  in  constdenng  whether  storm  water  discharges  from  your  site  are  likely  to  fiave 
an  adverse  impact  on  water  quality,  in  which  case  you  could  be  required  to  obtain  permit  coverage- 


Less  ttian  one  acre  ; 


One  to  five  acres  Q 


More  than  five  acres  Q 


EPA  Form  3510-11  (10-99) 


Page  l  of  4 
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NPDES 
FORM 

3510-11 


oEF^ 


NO  EXPOSURE  CERTIFICATION  for  Exclusion  from 
NPDES  Storm  Water  Permitting 


Form  Approved 
0M6  No  2040-021 1 


C.  Exposure  Checklist 

Are  any  of  the  following  materials  or  activities  exposed  to  precipitahon.  now  of  m  tr>e  toreseeat:ie  future'' 
(Please  check  either  ■Yes"  or  No"  m  the  appropriate  box  )  H  you  answer  "Yes"  to  any  of  these  questions 
(1 )  through  (1 1 ),  you  are  not  eligible  tor  the  no  exposure  exclusion. 

1  Ustrvg.  storing  or  cleaning  irKlustnal  machinery  or  equipment,  and  areas  where  residuals  from  usir>g,  slonng 
or  cleaning  industrial  machinery  or  equipment  remain  and  are  exposed  to  slorm  water 

2  Materials  or  residuals  on  the  ground  or  m  storm  water  inlets  from  spidsleaks 

3  Matenals  or  products  from  past  tndustha!  activity 

4  Matenai  handling  equipment  (except  adequately  maintained  vehicles) 

5.  Matenals  or  products  dunng  loading/unloading  or  iransportir^  activities 

6    Materials  or  products  stored  outdoors  (except  fir^l  products  intended  lor  outside  use  [e.g..  new  cars]  wtiere 
exposure  to  storm  water  does  not  resuft  in  the  discharge  of  pollutanis) 

7.  Materials  contained  in  open,  deteriorated  or  leaking  storage  drums,  barrets,  tanks,  and  similar  containers 

6    Matenals  or  products  handled/stored  on  roads  or  raitways  owr^ed  or  rnamtaned  by  ttw  discharger 
9.  Waste  matenai  (except  waste  m  covered,  non-teaking comair^ers  [eg  .  dumpsters]) 

10.  Appticabon  or  disposal  of  process  wastewater  (unless  otherwise  permitted) 

1 1 .  Particulate  matter  or  visible  deposits  of  residuals  from  roof  stacks  arnl/or  vents  not  otherwise  regulated 
(i  e.,  under  an  atr  quality  control  permit)  and  evident  in  the  storm  water  outfkjw 


□ 


D 

n 

n 

n 

n 

n 

D 

D 

n 

D 

n 

D 

n 

n 

n 

□ 

D 

n 

D 

□ 

D.  Certtfication  Statement 

I  certify  under  penalty  of  law  that  I  have  read  and  understar>d  the  ekgibihty  requirements  lor  ciatnung  a  condition  of  "no  exposure*  and  obtaining  an 
exclusion  from  NPDES  storm  water  permitting. 

I  certfy  ur>der  penally  of  law  that  there  are  no  discharges  of  storm  water  contaminated  try  exposure  to  ndusthal  activities  or  maleriats  from  the  irvlustrial 
facility  or  site  identified  in  this  document  (except  as  allowed  under  40  CFR  122.26(g)(2)) 

I  understand  that  1  am  obligated  to  submit  a  no  exposure  certification  form  once  ei^ery  five  years  lo  the  NPOES  permrtting  autttority  arxl.  rt  requested,  lo 
the  operator  of  the  local  muniopal  separate  slomi  sewer  system  (MS4)  into  which  the  facility  discharges  (wtwre  apphcabie)  I  understand  that  I  must 
allow  the  NPDES  permitting  authoniy.  or  MS4  operator  wr>ere  the  discharge  is  into  the  hxal  MS4.  to  perlorm  inspections  to  confirm  the  condnon  ol  rw 
exposure  and  to  rnake  such  inspection  r^xxts  pubtkriy  avattatite  upon  request.  I  urxJerstand  tfiat )  must  obtam  coverage  ureter  an  NPOES  permit  pnor 
to  any  point  source  discharge  of  storm  water  from  the  facility. 

Additior\aity.  I  certify  urKler  penalty  of  law  that  this  document  and  aO  attachments  were  prepared  under  my  difMbon  or  suparvoton  in  accordarca  witi  a 
system  designed  lo  assure  tf\8t  qualified  personnel  property  gatf>ered  and  evaluated  the  information  submMlad.  Based  on  my  itkiury  of  the  person  or 
persons  who  manage  the  system,  or  those  persons  directly  responsit)ie  tor  gathenng  the  mtormalton.  Ilia  inlormation  sutimitted  is  to  tfie  t>est  ot  my 
knowledge  and  belief  tnje,  accurate  and  complete  I  am  aware  that  there  are  significant  penalties  lor  sutanMing  Waa  ntormaaon.  inckjding  fiw  posaibiity 
of  fine  and  imprisorvnent  tor  knowing  vk)lations. 


Prinlltome:  1 


I     I     I     I     1     I     I     I 


1     1     I     I     I     1     I 


I     I     1     I     I     I     I     I     '     I 


Print  Title:      | I 


1     i      1      I      I     I      I     1      I     I      I     I     '      I      I     I      I      '     i     I      t      I      I      I 


Signature: 


I  I  I  I  I  I  I 
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Instructions  for  ttw  NO  EXPOSURE  CERTIFICATION  for 
Exclusion  from  NPDES  Storm  Water  Permitting 


Form  Approvsd 
OMe  No  2040-021 1 


Who  Itoy  Fil*  a  No  Exposure  Carttftcation 

Federal  law  at  40  CFR  Pan  122  26  prohibtts  Dotnt  source  cAsi^arges  ol 
slOfm  water  associated  witn  mdustnal  activrty  lo  waters  ol  the  US  wrthoui 
a  National  PoUotani  Dtsct^r^  Elimmalion  System  (NPDES)  pemirt.  Howewr. 
NPOES  permit  coverage  ts  '^oi  required  for  discharges  ot  storm  water 
associated  with  mdustnal  activities  identified  at  40  CFR  l22-26(t})(l4Ki)- 
(Ix)  and  (xi)  il  the  discnarger  can  certify  tnat  a  corWition  of  "no  exposure" 
exists  at  the  industrial  faolity  of  site 

Storm  water  discharges  from  construction  activities  identified  tn  40  CFR 
122.26(bKl4)(x)  arMl  (b)(i5)  are  rK>teligibte  for  the  rw  exposure  exclusion. 

Obtaining  and  Maintaining  the  No  Exposure  Exclusion 

This  form  is  used  lo  certify  that  a  condition  ot  no  exposure  exists  at  the 
industrial  laalfty  or  site  descnt>ed  herein  This  certification  is  only  applicable 
in  jurisdictions  where  EPA  is  the  NPDES  permitting  authority  af>d  must  be 
re-submitted  at  least  once  every  five  years. 

The  industrial  facility  operator  must  maintain  a  condition  ol  r>o  exposure  at 
Its  facility  or  site  m  order  for  the  rxj  exposure  exclusion  to  remain  applicable. 
It  conditions  chanQe  resuttir>g  m  the  exposure  of  materials  arxj  activities  to 
storm  water,  the  faolity  operator  must  obtain  coverage  ander  an  NPDES 
storm  water  permit  immediatety 

Where  to  File  the  No  Exposure  Certification  Form 

Mail  iTke  completed  no  exposure  certification  form  to: 

Slorm  Water  No  Exposure  Certification  (4203) 

USERA 

401  M  Street.  SW 

WasNngion.  OC    20460 

Complating  the  Form 

vbu  must  type  or  pnnt.  usir>g  uppen:ase  letters,  m  appropriate  areas  onty. 
Enter  only  one  character  per  space  <i  e  .  between  the  marks)  Abbreviate 
if  necessary  to  stay  wrtftin  ttie  number  of  characters  aHowed  for  each  rtem. 
Use  one  space  lor  breaks  t>etween  words  One  term  must  be  completed 
lor  eacti  laalily  or  site  lor  which  you  are  seekir>g  to  certify  a  corxJition  of  no 
exposure  Additional  gmdarice  on  completing  this  form  car  be  accessed 
through  EPAs  web  stie  at  www  epa  gov/owm/sw  Please  make  sure  yoo 
r\ave  addressed  all  applicable  questior^s  and  have  made  a  photocopy  tor 
your  records  before  sending  the  completed  form  to  the  above  address 

Section  A.  Facility  Operator  Information 

1 .  Provide  the  legal  name  of  tlie  person,  hrm,  public  organization,  or  any 
other  entity  that  operates  the  facility  or  site  described  *>  this  certrfkation. 
The  name  ol  the  operator  may  or  n\ay  not  t>e  the  same  as  the  name  of 
the  facility  The  operator  is  the  legal  entity  thai  controls  the  facility  s 
operation,  rather  than  the  plant  or  site  manager 

2.  Provide  the  telephone  number  o<  ttw  faolrty  operator. 

3.  Provide  Ihe  maiiv>g  address  of  the  operator  (P.O.  Box  numbers  may  be 
used).  Irvlude  the  city,  state,  and  zip  code.  All  corrasponderwe  wiN 
be  sent  to  this  address. 


Soction  B.  Facility/SHe  Location  Information 

1  Enter  the  offioal  or  legal  name  ol  the  taality  or  site. 

2  Enter  the  complete  street  address  (if  no  street  address  exists,  provide 
a  geographic  description  [e.g..  Intersection  ot  Routes  9  and  55]),  city. 
county,  state,  and  zip  code   Do  not  use  a  PC  Box  number 

3  Indicate  whether  the  taciiiTy  is  located  on  Indian  Lands 

4  Indicate  whether  the  industrial  taciitty  ts  operated  by  a  department  or 
agerx:y  ol  the  Federal  Government  (see  also  Section  313  of  the  Clean 
Water  Ad) 

5  Enter  the  latitude  and  k>r>gitude  of  the  approximate  center  ot  the  taolity 
or  site  in  degrees^ minutes/seconds  Latitude  and  longitude  can 
t>e  obtained  from  United  Stales  Geological  Survey  (USGS)  quadrangle 
or  topographic  rnaps.  by  calling  i-(S86)  ASK-USGS.  or  by  accessing 
EPAs  web  site  at  http:.vwww.epa.gov/owTn/sw/industry/ir>dex  htm  and 
selecting  Latitude  and  Longitude  Firxlers  under  the  Resources/Permit 
section 

Latitude  and  longitude  tor  a  facility  in  decimal  torm  must  be  convened 
to  degrees  (°),  minutes  (').  and  seconds  (')  for  proper  entry  on 
Ihe  cenification  form  To  convert  deomal  latitude  or  longitude  to 
degrees/minutes/seconds,  follow  the  steps  m  tr>e  following  example. 

Example:  Convert  deomal  latitude  45.1234567  to  degrees  (').  minutes 
(').  and  secorxls  ['). 

a)  The  numbers  to  the  left  of  lt>e  deomal  point  are  tfie  degrees:  45". 

b)  To  obtain  minutes,  multiply  the  first  four  ruimbers  lo  the  nght  of  ttie 
decimal  point  by  0.006:  1234  x  O  006  >  7  404. 

c)  The  numbers  to  tt>e  left  of  the  deomal  point  in  the  result  obtained 
in  (b)  are  the  minutes-  T 

d)  To  obtain  seconds,  multiply  the  remaining  three  numbers  to  the 
right  of  the  deomal  from  the  result  obtained  in  (b)  by  0.06: 
404  X  0O6  =  24  24  Snce  the  numbers  to  the  nght  of  Itw  deOmal 
point  are  not  used,  ttw  result  is  24' 

e)  The  conversion  lor  45  1234567  .  45'  7"  24* 

6  Irxltcale  whether  Ihe  facility  was  previously  covered  unttor  an  NPDES 
storm  water  permit   If  so.  rndude  the  permit  number. 

7  Enter  the  4-digit  SIC  code  which  identifies  the  faolity's  pnmary  acttvity. 
and  secorxl  4-dioit  SIC  code  identifying  trie  faolity's  secor>dary  activity. 
if  applicable  SiC  codes  can  be  obtained  from  trie  Standard  liWusfrral 
Classitication  Manual,  1967 

S  Enter  tne  total  size  of  the  site  associated  with  irxlustnal  activity  m  acres. 
Acreage  may  tie  determined  by  dividing  square  footage  by  43.560.  as 
demonstrated  m  the  following  example. 

Example:  Convert  54.450  f|2  to  acres 

Divide  54.450  ft^  by  43.560  square  leet  per  acre: 
54.450  ft2  *  43.560  ft^/acre  =  t  25  acres 

9  Check  'Yes'  or  'No*  as  appropnate  to  indicate  wtielfier  you  have  paved 
or  rooted  over  a  formerly  exposed,  pervious  area  (i.e..  Lawn,  meadow, 
dirt  or  gravel  road/parking  tot)  n  order  to  guahty  tor  no  exposure.  If  yes. 
also  irxlicate  approximatety  how  much  area  was  paved  or  roofed  over 
and  IS  rww  impervious  area. 
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Instructions  for  the  NO  EXPOSURE  CERTIFICATION  for 
Exclusion  from  NPDES  Storfn  Water  Permitting 


Form  Approved 
OMBNo  2040-0211 


Section  C.  Exposure  Checklist 

Check  "Yes'  or  "No"  as  appropriate  to  describe  the  exposure  conditions  at 
your  faolity.  it  you  answer  Yes"  to  ANY  ol  the  questions  [i|  through  (11) 
in  this  section,  a  potential  for  exposure  exists  at  your  site  and  you  cannot 
certify  to  a  condrtion  of  no  exposure  You  must  obtain  (or  already  have) 
coverage  under  an  NPDES  storm  water  permit  After  obtaining  permit 
coverage,  you  can  institute  modifications  to  eliminate  the  potential  for  a 
disctiarge  ot  storm  water  exposed  lo  mdustnal  activity,  and  then  certty  lo 
a  condition  of  no  exposure 

Section  0.  Certification  Statement 

Federal  staUites  provide  tor  severe  penalties  for  submittng  false  mformalion 
on  Ihis  application  form  Federal  regulations  reauire  this  application  to  be 
signed  as  follows; 

For  a  corporation:  by  a  responsitile  corporate  officer,  wtwh  means: 

(i)  president,  secretary,  treasirer,  or  vice-president  o<  the  corporation 
in  charge  of  a  pnnopal  business  function,  or  arry  other  person 
who  performs  similar  policy  or  decision  making  tunctkxis  tor  the 
corporation,  or 

III)  the  manager  of  one  or  more  manufacturing,  production,  or 
operating  facilities,  provided  the  manager  is  authonzed  to  make 
management  decisions  which  govern  the  operation  of  the 
regulated  facility  tr>cluding  having  the  explicit  or  implicit  duty  of 
making  major  capital  investment  recomn>erK)ations.  and  mbatir^ 
and  directing  other  comprehensive  measures  to  assure  long 
term  environmental  compliance  with  environmental  laws  and 
regulatiorts:  the  mar^ager  can  ensure  that  the  necessary  systems 
are  estabitshed  or  actions  taken  to  gatner  complete  and  aco^ate 
information  tor  permit  application  requirements;  and  where 


authonty  to  sign  documents  has  been  assigned  or 
the  manager  m  accordance  with  corporate  procedures: 

For  a  pariftership  or  sole  proprietorship    by  a  general  partner  or  tfw 

proprietor:  or 

For  a  muniopal.  State:  Federal,  or  other  pubbc  taciHty:  by  either  a 
pnry>pal  executive  or  ranking  elected  official 

Paperwork  Reduction  Act  Notice 

Public  reportir^  burden  tor  this  certification  is  estimated  to  average  1 .0  hour 
per  certification,  including  time  lor  reviewing  instructions,  searchvig  existing 
data  sources,  gathenng  and  maintaining  the  data  needed,  and  con\pleting 
and  reviewing  ttie  collection  of  mtormation  Burden  mear^  the  total  time, 
effort,  or  financial  resources  expended  by  persons  to  generate,  rnemtam. 
retain,  or  disctose  to  provide  information  to  or  for  a  Federal  agency  This 
includes  the  time  needed  lo  review  instructions,  develop,  acquire,  install. 
and  utiliZB  lectvxiiogy  and  systems  tor  the  purposes  of  cxsiiecting.  vabdaing 
and  verttying  information,  processing  and  maintaining  mformabon,  and 
disckjsing  and  prowtng  intormation;  adhJSt  Ifw  existing  ways  to  comply  wHh 
any  previously  applicable  instructions  and  requirements,  tram  personnel  10 
be  able  to  respond  to  a  collection  of  mlormatton:  search  data  sources. 
complete  and  review  the  coHectton  ol  mtormation;  and  transmit  or  othenwise 
disclose  the  information  An  agerwy  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a  collection  of  mtormation  unless  it 
displays  a  currently  valid  0MB  control  number  Send  comments  regardmg 
the  burden  estimate  any  other  aspect  ol  the  collection  ol  intormation.  or 
suggestions  tor  improving  this  torm.  including  any  sug^astiDns  which  may 
increase  or  reduce  ttns  burden  lo  Director.  OPPE  Regulatory  Intormation 
Division  (2137).  USERA.  40i  M  Street,  SW  Wasnmgton.  DC  20460 
Include  Itte  0MB  control  rximber  of  this  form  on  any  corresporiderice  Oo 
not  send  the  completed  No  Exposure  Certification  form  to  tfHs  address. 
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BILUN6  CODE  65eo-50-C 

Appendix  5  to  Preamble — Regulatory 
Flexibility  for  Small  Entities 

A.  Regulatory  Flexibility  for  Small 
Municipal  Storm  Sewer  Systems  (MS4s) 

Different  Compliance.  Reporting,  or 
Timetables  That  Are  Responsive  to  Resources 
of  Small  Entities 

NPDES  permitting  authorities  can  issue 
general  permits  instead  of  requiring 
individual  permits.  This  flexibility  avoids  the 
high  application  costs  and  administrative 
burden  associated  with  individual  permits. 

NPDES  permitting  authorities  can  specify  a 
time  peiiod  of  up  to  five  years  for  small  MS4s 
to  fully  develop  and  implement  their 
program 

Analytic  monitoring  is  not  required. 

After  the  first  permit  term  and  subsequent 
permit  terms,  submittal  of  a  summary  report 
is  only  required  in  years  two  and  four  (Phase 
I  municipalities  are  currently  required  to 
submit  a  detailed  report  each  year). 

A  brief  reporting  format  is  encouraged  to 
facilitate  compiling  and  analyzing  data  from 
submitted  reports.  EPA  intends  to  develop  a 
model  form  for  this  purpose. 

NPDES  Permitting  Authorities  can  phase  in 
permit  coverage  for  small  MS4s  serving 
jurisdictions  with  a  population  under  10.000 


on  a  schedule  consistent  with  a  State 
watershed  permitting  approach. 

Clarifying.  Consolidatingr  ot  Simplifying 
Compliance  and  Reporting  Requirements 

The  rule  avoids  duplication  in  permit 
requirements  by  allowing  NPDES  permitting 
authorities  to  include  permit  conditions  that 
direct  an  MS4  to  follow  Ihe  roquirements  of 
a  qualifying  local  program  rather  than  the 
requirements  of  a  minimum  measure. 
Compliance  with  these  programs  is 
considered  compliance  with  the  NPDES 
general  permit. 

The  rule  allows  NPDES  permitting 
authorities  to  recognize  existing 
responsibilities  among  different  municipal 
entities  to  satisfy  obligations  for  the 
minimum  control  measures. 

A  further  alternative  allows  a  small  MS4  to 
satisfy  its  NPDES  permit  obligations  if 
another  governmental  entity  is  already 
implementing  a  minimum  control  measure  in 
the  jurisdiction  of  the  small  MS4.  The 
following  conditions  must  be  met: 

1.  The  other  entity  is  implementing  the 
control  measure, 

2.  The  particular  control  measure  (or 
component  thereof!  is  at  least  as  stringent  as 
the  corrersponding  NPDES  permit 
requirement,  and 

3.  The  other  entity  agrees  lo  implement  the 
control  measure  on  your  behalf. 


The  rule  allows  a  covered  «nall  MS4  to 

"piggy-back"  on  to  Ihe  storm  water 
management  program  of  an  adjoining  Phase 
I  MS4.  A  small  MS4  is  waived  from  the 
application  requirements  of 
§  122.26(d)(l)(iii).  (iv)  and  (d)(2Miii) 
(discharge  characterization]  and  may  satisfy 
the  requirements  of  §  122.26(d|(1)(vj  and 
(d)(2)(iv)  (identifying  a  management  plan]  by 
referencing  the  adjoining  Phase  I  MS4's 
storm  water  management  plan. 

The  rule  accommodates  the  use  of  the 
watershed  approach  through  NPDES  general 
permits  that  could  be  issued  on  a  watershed 
basis.  The  small  MS4  can  develop  measures 
that  are  tailored  to  meet  their  watershed 
requirements.  The  small  MS4'5  storm  water 
management  program  can  tie  into  watershed- 
wide  plans. 

Performance  Rather  Than  Design  Standards 
for  Small  Entities 

Small  governmental  jurisdictions  whose 
MS4s  are  covered  by  this  rule  are  allowed  lo 
choose  the  best  management  practices 
(BMPs)  to  be  implemented  and  the 
measurable  goals  for  each  of  the  minimum 
control  measures: 

1.  Public  education  and  outreach  on  storm 
water  impacts 

2.  Public  Involvemenl/Participalion 

3.  Illicit  discharge  detection  and 
elimination 
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4.  Constniction  site  storm  water  runoff 

control 

5.  Post-construction  storm  water 
management  in  new  development  and 
redevelopment 

6.  Pollution  prevention/good  housekeeping 
for  municipal  operations 

EPA  will  provide  guidance  and 
recommend,  but  not  mandate,  certain  BMPs 
for  some  of  the  minimum  control  measures 
listed  above.  States  can  provide  guidance  to 
supplement  or  supplant  EPA  guidance. 

Small  MS4s  can  identify  the  measurable 
goals  for  each  of  the  minimum  control 
measures  listed  above.  In  their  reports  to  the 
NPDES  permitting  authority,  the  small  MS4s 
must  evaluate  their  progress  towards 
achievement  of  their  identified  measurable 
goals. 

Waivers  for  Small  Entities  From  Coverage 
The  rule  allows  pennitting  authorities  to 
waive  from  coverage  MS4s  operated  by  small 
governmental  jurisdictions  located  vnthin  an 
urbanized  area  and  serving  a  population  less 
than  1,000  people  where  ^e  permitting 
authority  has  determined  the  MS4  is  not 
contributing  substantially  to  the  pollutant 
loadings  of  an  interconnected  MS4  and.  if  the 
MS4  discharges  pollutants  that  have  been 
identified  as  a  cause  of  impairment  in  the 
receiving  water  of  the  MS4  then  the 
permitting  authority  has  determined  that 
storm  water  controls  are  not  needed  based  on 
a  TMDL  that  addresses  the  pollutants  of 
concern. 

The  rule  allows  the  permitting  authority  to 
waive  from  coverage  MS4s  serving  a 
population  under  10.000  where  the 
permitting  authority  has  evaluated  all  waters 
that  receive  a  discharge  from  the  MS4  and 
the  permitting  authority  has  determined  that 
storm  water  controls  are  not  needed  based  on 
a  TMDL  that  addresses  the  pollutants  of 
concern  and  future  discharges  do  not  have 
the  potential  to  result  in  exceedancee  of 
water  quality  standards. 

B.  Regulatory  Flexibility  for  Small 
Construction  Acttrities 

Different  Compliance.  Reporting,  or 
Timetables  That  Are  Responsive  to  Resources 
of  Small  Entities 

The  rule  gives  NPDES  permitting 
authorities  discretion  not  to  require  the 
submittal  of  a  notice  of  intent  [NOI)  for 
coverage  under  a  NPDES  general  permit, 
thereby  reducing  administrative  and 
financial  burden.  All  construction  sites 
disturbing  greater  than  5  acres  must  submit 
an  NOI. 

Clari^ng,  Consolidating,  or  Simplifying 
Compliance  and  Beporting  Requirements 

The  rule  avoids  duphcation  by  allowing 
the  NPDES  permitting  authority  to 
incorporate  by  reference  State.  Tribal,  or 
local  programs  under  a  NPDES  general 
permit-  Compliance  with  these  programs  is 
considered  compliance  with  the  NPDES 
general  permit. 

Performance  Rather  Than  Design  Standards 
for  Small  Entities 

The  operator  of  a  covered  construction 
activity  selects  and  implement  the  BMPs 


most  appropriate  for  the  constniction  site 
based  on  the  operator's  storm  water  pollution 
prevention  plan. 

Waivers  for  Small  Entities  From  Coverage 

Waivers  could  be  granted  based  on  the  use 
of  a  rainfell  erosivity  factor  or  a 
comprehensive  analysis  of  water  quality 

impacts. 

(A)  Low  rainfall  waiver:  When  the  rainfall 
erosivity  factor  ("R"  from  Revised  Universal 
Soil  Loss  Equation)  is  less  than  5  during  the 
period  of  construction  activity,  a  permit  is 
not  required. 

(B)  Determination  based  on  Water  Quality 
Analysis:  The  NPDES  permitting  authority 
can  waive  from  coverage  construction 
activities  disturbing  from  1  acre  up  to  5  acres 
of  land  where  storm  water  controls  are  not 
needed  based  on: 

1.  A  TMDL  approved  or  established  by 
EPA  that  addresses  the  pollutants  of  concern. 
or 

2.  For  non-impaired  waters,  an  equivalent 
analysis  that  determines  that  such  allocations 
are  not  needed  to  protect  water  quality  based 
on  consideration  of  existing  in-stream 
concentrations,  expected  growth  in  pollutant 
contributions  from  all  sources,  and  a  margin 
of  safety. 

C  Regulatory  Flexibility  for  Industrial/ 
ComnwrciaJ  Facilities 

Waivers  for  Small  Entities  From  Coverage 

The  rule  provides  a  "no-exposure"  waiver 
provision  for  Phase  I  industrial/commercial 
^cilities.  Qualifying  facilities  seeking  this 
provision  simply  need  to  complete  a  self- 
certiScation  form  indicating  that  no 
industrial  materials  or  activities  are  exposed 
to  rain,  snow,  snow  melt  and/or  runoff. 

Appendix  6  of  Preamble — 
Governmental  Entities  Located  Folly  or 
Paitially  Within  an  Urbanized  Area 

{This  is  a  referenw  list  only,  not  a  list  of 
all  operators  of  small  MS4s  subject  to 
§S  122.32-122.36.  For  example,  a  listed 
governmental  entity  is  only  regulated  if  it 
operates  a  small  MS4  within  an  "urbanized 
area"  boundary  as  determined  by  the  Bureau 
of  the  Census.  Furthermore,  entities  such  as 
military  bases,  large  hospitals,  prison 
complexes,  universities,  sewer  districts,  and 
highway  departments  that  operate  a  small 
MS4  within  an  urbanized  area  are  also 
subject  to  the  permitting  regulations  but  are 
not  individuaUy  listed  here.  See 
S  122.26(b)(16)  for  the  definition  of  a  small 
MS4  and  §  122.32(a)  for  the  definiUon  of  a 
regulated  small  MS4.) 

(Source:  1990  Census  of  Population  and 
Housing.  U.S.  Bureau  of  the  Census.  This  list 
is  sub)ect  to  change  with  the  Decennial 
Census) 

AL    Anniston  city 
AL    Attalla  city 
AL    Auburn  city 
AL    Autauga  County 
AL    Blue  Moimtain  town 
AL    Calhoun  County 
AL    Colbert  County 
AL    Dale  County 
AL    Decatur  city 
AL    Dothan  city 


AL  Elmore  County 

AL  Etowah  County 

AL  Flint  City  town 

AL  Florence  city 

AL  Gadsden  city 

AL  Glencoe  city 

AL  Grimes  town 

AL  Hartselle  city 

AL  Hobson  City  town 

AL  Hokes  Bluff  city 

AL  Houston  County 

AL  Kinsey  town 

AL  Lauderdale  County 

AL  Lee  County 

AL  Limestone  County 

AL  Madison  County 

AL  Midland  City  town 

AL  Montgomery  County 

AL  Morgan  County 

AL  Muscle  Shoals  city 

AL  Napier  Field  town 

AL  Northport  city 

AL  Opelika  city 

AL  Oxford  city 

AL  Phenix  City  dty 

AL  Prattville  city 

AL  Priceville  town 

AL  Rainbow  City  city 

AL  Russell  County 

AL  Sheffield  city 

AL  Southside  city 

AL  Sylvan  Springs  town 

AL  Talladega  County 

AL  Tuscaloosa  city 

AL  Tuscaloosa  County 

AL  Tuscumbia  city 

AL  Weaver  city 

AR  Alexander  town 

AR  Barling  city 

AR  Benton  County 

AR  Cammack  Village  city 

AR  Crawford  County 

AR  Crittenden  County 

AR  Farmington  city 

AR  Fayettevilie  city 

AR  Fort  Smith  city 

AR  Greenland  town 

AR  (acksonville  city 

AR  feffierson  County 

AR  Johnson  city 

AR  Marion  city 

AR  Miller  County 

AR  North  Little  Rock  city 

AR  Pine  Bluff  city 

AR  Pulaski  County 

AR  Saline  County 

AR  Sebastian  County 

AR  Shannon  Hills  city 

AR  Sherwood  city 

AR  Springdale  city 

AR  Sunset  town 

AR  Texarkana  city 

AR  Van  Buren  city 

AR  Washington  County 

AR  West  Memphis  city 

AR  White  Hall  city 

AZ  Apache  Junction  city 

AZ  Chandler  city 

AZ  El  Mirage  town 

AZ  Gilbert  town 

AZ  Guadalupe  town 

AZ  Maricopa  County 

AZ  Oro  Valley  town 

AZ  Paradise  Valley  town 

AZ  Peoria  city 

AZ  Pinal  County 


AZ  South  Tucson  city 

AZ  Surprise  town 

AZ  Tolleson  city 

AZ  Youngtown  town 

AZ  Yuma  city 

AZ  Yuma  County 

CA  Apple  Valley  town 

CA  Belvedere  city 

CA  Benicia  city 

CA  Brentwoodcilv 

CA  Butte  County  ' 

CA  Capitola  city 

CA  Carmel-by-the-Sea  city 

CA  Carpinteria  city 

CA  Ceres  city 

CA  Chico  city 

CA  Compton  city 

CA  Corte  Madera  town 

CA  Cotati  city 

CA  Davis  city 

CA  Del  Key  Oaks  city 

CA  Fairfax  town 

CA  Hesperia  city 

CA  Imperial  County 

CA  Lakewood  city 

CA  Lancaster  city 

CA  Larkspur  city 

CA  Lodi  city 

CA  Lompoc  city 

CA  Marin  County 

CA  Marina  city 

CA  Marysville  city 

CA  Merced  city 

CA  Merced  County 

CA  Mill  Valley  city 

CA  Monterey  city 

CA  Monterey  County 

CA  Morgan  Hill  city 

CA  Napa  city 

CA  Napa  County 

CA  Novalo  city 

CA  Pacific  Grove  city 

CA  Palm  Desert  city 

CA  Palmdale  city 

CA  Piedmont  city 

CA  Placer  County 

CA  Redding  city 

CA  Rocklin  city 

CA  Rohnert  Park  city 

CA  Roseville  city 

CA  Ross  town 

CA  San  Anselmo  town 

CA  San  Buenaventura  (Ventura)  city 

CA  San  Francisco  city 

CA  San  Joaquin  County 

CA  San  Luis  Obispo  city 

CA  San  Luis  Obispo  County 

CA  San  Rafael  city 

CA  Sand  City  city 

CA  Santa  Barbara  city 

CA  Santa  Barbara  County 

CA  Santa  Cruz  city 

CA  Santa  Cruz  County 

CA  Santa  Maria  city 

CA  Sausalito  city 

CA  Scotls  Valley  city 

CA  Seaside  city 

CA  Shasta  County 

CA  Solano  County 

CA  Sonoma  County 

CA  Stanislaus  County 

CA  Suisun  City  city 

CA  Sutter  County  ' 

CA  Tiburon  town 

CA  Tulare  Count>' 

CA  Vacaville  citv 


CA  Victor\-ille  city 

CA  Villa  Park  city 

CA  Visalia  dty 

CA  Watsonville  city 

CA  West  Sacramento  city 

CA  Yolo  County 

CA  Yuba  City  city 

CA  Yuba  County 

CO  Adams  County 

CO  Arvada  city 

CO  Boulder  citj' 

CO  Boulder  County 

CO  Bow  Mar  town 

CO  Broomfield  citv 

CO  Cherr>-  Hills  Village  city 

CO  Columbine  Valley  town 

CO  Commerce  City  city 

CO  Douglas  County 

CO  Edgewater  city 

CO  El  Paso  County 

CO  Englewood  city 

CO  Evans  city 

CO  Federal  Heights  dty 

CO  Fort  Collins  dty 

CO  Fountain  city 

CO  Garden  City  town 

CO  Glendale  city 

CO  Golden  city 

CO  Grand  function  dty 

CO  Greeley  city 

CO  Greenwood  Village  city 

CO  Jefferson  County 

CO  La  Salle  town 

CO  Lakeside  town 

CO  Larimer  County 

♦  CO  Littleton  city 

CO  Longmont  city 

CO  Manilou  Springs  city 

CO  Mesa  County 

CO  Mountain  View  town 

CO  Northglenn  city 

CO  Pueblo  city 

CO  Pueblo  County 

CO  Sheridan  city 

CO  Thornton  citv 

CO  Weld  County 

CO  Westminster  cily 

CO  Wheat  Ridge  city 

CT  Ansonia  city 

CT  Avon  town 

CT  Beacon  Falls  (own 

CT  Berlin  town 

CT  Bethel  town 

CT  Bloomfield  town 

CT,  Bozrah  town 

CT  Branford  town 

CT  Bridgeport  city 

CT  Bristol  city 

CT  Brookfield  (own 

CT  Burlington  town 

CT  Cheshire  town 

CT  Cromwell  town 

CT  Danbury  city 

CT  Darien  town 

CT  Derby  city 

CT  Durham  town 

CT  East  Granbv  town 

CT  East  Hartford  Iowti 

CT  East  Haven  town 

CT  East  Lyme  \own 

CT  East  Windsor  town 

CT  Easlon  town 

CT  Ellington  town 

CT  Enfield  town 

CT  Fairfield  County 

CT  Fairfield  town 


CT  Farmington  town 

CT  Franklin  town 

CT  Glastonbun'  town 

CT  Greenwich  (own 

CT  Groton  city 

CT  Grolon  town 

CT  Guilford  town 

CT  Hamden  town 

CT  Hartford  city 

CT  Hartford  County 

CT  Ledyard  town 

CT  Lisbon  town 

CT  Litchfield  County 

CT  Manchester  town 

CT  Meriden  dty 

CT  Middlebun'  town 

CT  Middlefield  town 

CT  Middlesex  County 

CT  Middlelown  dty 

CT  Milford  city  (remainder) 

CT  Monroe  town 

CT  Montville  town 

CT  Naugatuck  borough 

CT  New  Britain  citv 

CT  New  Canaan  town 

CT  New  Fairfield  (own 

CT  New  Haven  city 

CT  New  Haven  County 

CT  New  London  dty 

CT  New  London  County 

CT  New  Milford  town 

CT  Newington  town 

CT  Newtown  town 

CT  North  Branford  town 

CT  North  Haven  town 

CT  Norwalk  dty 

CT  Norwich  city 

CT  Orange  town 

CT  Oxford  town 

CT  Plainville  town 

CT  Plymouth  town 

CT  Portland  town 

CT  Preston  town 

CT  Prospect  town 

CT  Rocky  Hill  town 

CT  Seymour  town 

CT  Sbellon  city 

CT  Sherman  town 

CT  Somors  town 

CT  South  Windsor  town 

CT  Southington  town 

CT  Sprague  town 

CT'  Stonington  town 

CT  Stratfoni  town 

CT"  Suffield  town 

CT  Thomaston  town 

CT  Thompson  town 

CT  Tolland  County 

CT  Tolland  town 

CT  Trumbull  town 

CT  Vernon  town 

CT  Wallingford  town 

CT  Walerbur)-  city 

CT  Waterford  town 

CT  Walertown  town 

CT  West  Hartford  town 

CT  West  Haven  dty 

CT  Weslon  town 

CT  Westport  town 

CT  Wethersfield  town 

CT  Wilton  town 

CT  Windham  County 

CT  Windsor  LocLs  town 

CT  Wind.«tor  town 

CT  Wolcott  town 

CT  Woodbridge  town 
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CT  Woodmonl  borough 

D£  Camden  town 

DE  Dover  city 

DE  Kent  County 

DE  Newark  city 

DE  Wyoming  town 

FL  Alachua  County 

FL  Baldwin  town 

FL  Bay  County 

FL  Belleair  Shore  town 

FL  Biscayne  Park  village 

FL  Brevard  County 

FL  Callaway  city 

FL  Cape  Canaveral  city 

FL  Cedar  Grove  town 

FL  Charlotte  County 

FL  Cinco  Bayou  town 

FL  Clay  County 

FL  Cocoa  Beach  city 

FL  Cocoa  city 

FL  Collier  County 

FL  Daytona  Beach  city 

FL  Daytooa  Beach  Shores  city 

FL  Destin  city 

FL  Edgewater  city 

FL  El  Portal  village 

FL  Florida  City  city 

FL  Fort  Pierce  city 

FL  Fort  Walton  Beach  city 

FL  Gainesville  city 

FL  Gulf  Breeze  city 

FL  Hernando  County 

FL  Hillsboro  Beach  town 

FL  Holly  Hill  city 

FL  Indialantic  town 

FL  Indian  Harbour  Beach  city 

FL  Indian  River  County 

FL  Indian  River  Shores  town 

FL  Indian  Shores  town 

FL  Kissimmee  city 

FL  Lazy  Lake  village 

FL  Lynn  Haven  city 

FL  Malabar  town 

FL  Marion  County 

FL  Martin  County 

FL  Mary  Esther  city 

FL  Melbourne  Beach  town 

FL  Melbourne  city 

FL  Melbourne  Village  town 

FL  Naples  city 

FL  New  Smyrna  Beach  city 

FL  Niceville  city 

FL  Ocala  city 

FL  Ocean  Breeze  Park  town 

FL  Okaloosa  County 

FL  Orange  Park  town 

FL  Onnond  Beach  city 

FL  Osceola  County 

FL  Palm  Bay  city 

FL  Panama  City  city 

FL  Parker  city 

FL  Ponce  Inlet  town 

FL  Port  Orange  city 

FL  Port  St.  Lucie  city 

FL  Pimta  Gorda  city 

FL  Rockledge  city 

FL  Santa  Rosa  County 

FL  Satellite  Beach  city 

FL  Sewall's  Point  town 

FL  ShaJimar  town 

FL  South  Daytona  city 

FL  Springfield  city 

FL  St.  Johns  County 

FL  St.  Lucie  County 

FL  St.  Lucie  village 

FL  Stuart  city 


FL    Sweetwater  city 

FL    Titusville  city 

FL    Valparaiso  city 

FL    Vero  Beach  city 

FL    Virginia  Gardens  village 

FL    Volusia  County 

FL    Walton  County 

FL    Week)  Wachee  city 

FL    West  Melbourne  city 

FL    Windermere  town 

GA    Albany  city 

GA    Athens  city 

GA    Bartow  County 

GA    Brunswick  city 

GA    Catoosa  County 

GA    Centerville  city 

GA    Chattahoochee  County 

GA    Cherokee  County 

GA    Chickamauga  city 

GA    Clarke  County 

GA    Columbia  County 

GA    Conyers  city 

GA    Dade  County 

GA    Dougherty  County 

GA    Douglas  County 

GA    Douglasville  city 

GA    Fayette  County 

GA    Floyd  County 

GA    Fort  Oglethorpe  city 

GA    Glynn  County 

GA    Grovetown  city 

GA    Henry  County 

GA    Houston  County 

GA    Jones  County 

GA    Lee  County 

GA    Lookout  Mountain  city 

GA    Mountain  Park  city 

GA    Oconee  County 

GA    Payne  city 

GA    Rockdale  County 

GA    Rome  city 

GA    Rossville  dty 

GA    Stockbridge  city 

GA    Vemonburg  town 

GA    Walker  County 

GA    Warner  Robins  city 

GA    WintervUle  dty 

GA    Woodstock  city 

L\    Altoona  city 

lA    Asbury  city 

lA    Bettendorf  city 

L\    Black  Hawk  County 

lA    Buffalo  city 

lA    Carter  Lake  dty 

lA    Cedar  Falls  city 

lA    Clive  city 

lA    Coralville  city 

lA    Council  Bluffs  city 

lA    Dallas  County 

lA    Dubuque  city 

L\    Dubuque  County 

lA    Elk  Run  Heights  city 

lA    Evansdale  city 

lA    Hiawatha  city 

lA    Iowa  City  dty 

lA    Johnson  County 

lA    Johnston  city 

lA    Le  Claire  city 

lA    Linn  County 

lA    Marion  city 

lA    Norwalk  city 

lA    Panorama  Park  city 

[A    Pleasant  Hill  dty 

lA    Polk  County 

lA    Pottawattamie  County 

lA    Raymond  dty 


lA  Riverdale  city 

lA  Robins  city 

lA  Scott  County 

lA  Sergeant  Bluff  dty 

lA  Sioux  City  city 

lA  University  Heights  city 

[A  Urbandale  city 

lA  Warren  County 

lA  Waterloo  city 

lA  West  Des  Moines  dty 

lA  Windsor  Heights  city 

lA  Woodbury  County 

ID  Ada  County 

ID  Ammon  city 

ID  Bannock  County 

ID  Bonneville  County 

ID  Chubbuck  city 

ID  Idaho  Falls  city 

ID  lona  dty 

ID  Pocatello  city 

ID  Power  County 

IL  Addison  township 

IL  Addison  village 

IL  Algonquin  township 

IL  Algonquin  village 

IL  Alorton  village 

IL  Alsip  village 

IL  Alton  city 

IL  Antioch  township 

IL  Antioch  village 

IL  Arlington  Heights  village 

IL  Aroma  Park  village 

IL  Aroma  township 

IL  Aurora  city 

XL  Aurora  township 

XL  Avon  township 

IL  Ball  township 

IL  Bannockbum  village 

IL  Barrington  township 

IL  Barrington  village 

IL  Bartlett  village 

IL  Bartonville  village 

IL  Batavia  city 

IL  Batavia  township 

IL  Beach  Park  village 

IL  Bedford  Park  village 

IL  Belleville  city 

IL  Bellevue  village 

IL  Bellwood  village 

IL  Bensenville  village 

IL  Benton  township 

IL  Berkeley  village 

IL  Berwyn  city 

IL  Bethalto  village 

IL  Blackhawk  township 

IL  Bloom  township 

IL  Bloomingdale  township 

IL  Bloomingdale  village 

IL  Bloomington  city 

IL  Bloomington  township 

IL  Blue  Island  city 

IL  Bolingbrook  village 

IL  Bourbonnais  township 

IL  Bourbonnais  village 

IL  Bowling  township 

IL  Bradley  village 

IL  Bremen  township 

IL  Bridgeview  village 

IL  Bristol  township 

IL  Broadview  village 

IL  Brookfield  village 

IL  Brooklyn  village 

IL  Buffalo  Grove  village 

IL  Burbank  city 

IL  Bumham  village 

IL  Burr  Ridge  village 


IL  Burritt  township 

IL  Burton  township 

IL  Cahokia  village 

IL  Calumet  City  city 

IL  Calumet  Park  village 

IL  Calumet  township 

IL  Canteen  township 

IL  Capital  township 

IL  Carbon  Cliff  village 

IL  Carol  Stream  village 

IL  Carpenters vi He  Village 

IL  Car\'  village 

IL  Case>'\'ille  township 

IL  Case\^'ille  village 

IL  Centreville  city 

IL  Centreville  township 

IL  Champaign  city 

IL  Champaign  County 

IL  Champaign  township 

IL  Channahon  township 

IL  Chern,'  Valley  township 

IL  Chern,'  Valley  village 

IL  Chicago  city 

IL  Chicago  Heights  city 

IL  Chicago  Ridge  village 

IL  Chouteau  township 

IL  Cicero  town 

IL  Cincinnati  township 

IL  Clarendon  Hills  village 

IL  Coal  Valley  township 

IL  Coal  Valley  village 

IL  Collinsville  city 

IL  Collinsville  township 

IL  Colona  township 

IL  Colona  village 

IL  Columbia  city 

IL  Country  Club  Hills  city 

IL  Countryside  city 

IL  Crest  Hill  city 

IL  Crestwood  village 

IL  Crete  township 

IL  Crete  village 

IL  Creve  Coeur  village 

IL  Crystal  Lake  city 

IL  Cuba  township 

IL  Curran  township 

IL  Darien  city 

IL  Decatur  city 

IL  Decatur  township 

IL  Deer  Park  village 

IL  Deerfield  township 

IL  Deerfield  village 

IL  Des  Plaines  city 

llr  Dixmoor  village 

IL  Dolton  village 

IL  Dorr  township 

IL  Downers  Grove  township 

IL  Downers  Grove  village 

IL  Dry  Grove  township 

IL  Du  Page  township 

IL  Dimdee  township 

IL  Dunleith  township 

IL  Dupo  village 

IL  East  Alton  village 

IL  East  Dubuque  city 

IL  East  Dundee  village 

IL  East  Hazel  Crest  village 

IL  East  Moline  city 

IL  East  Peoria  city 

IL  East  St.  Louis  city 

IL  Edwardsville  city 

IL  Edwardsville  township 

IL  Ela  township 

IL  Elgin  city 

IL  Elgin  township 

IL  Elk  Grove  township 


IL  Elk  Grove  Village  village 

IL  Elm  Grove  township 

IL  Elmhursl  city 

IL  Elmwood  Park  village 

IL  Evanslon  city 

IL  Evergreen  Park  village 

IL  Fairmont  City  village 

IL  Fair\iew  Heights  city 

IL  Flossmoor  village 

IL  Fondulac  township 

IL  Ford  Heights  village 

IL  Forest  Park  village 

IL  Forest  View  village 

IL  Forsyth  village 

IL  Fort  Russell  township 

IL  Foster  township 

IL  Fox  Lake  \illage 

IL  Fox  River  Grove  vill^e 

IL  Frankfort  township 

IL  Frankfort  village 

IL  Franklin  Park  village 

IL  Fremont  township 

IL  Gardner  township 

IL  Geneva  city 

IL  Geneva  township 

IL  Gilberts  village 

IL  Glen  Carbon  village 

IL  Glen  Ellyn  village 

IL  Glencoe  village 

IL  Glendale  Heights  village 

IL  Glenview  village 

IL  Glenwood  village 

IL  Godfrey  township 

IL  Golf  village 

IL  Grafton  township 

IL  Grandview  village 

IL  Granite  City  city 

IL  Grant  township 

IL  Grayslake  village 

IL  Green  Oaks  village 

IL  Green  Rock  city 

IL  Groveland  township 

IL  Gumee  village 

IL  Hainesville  village 

IL  Hampton  townsMp 

IL  Hampton  village 

IL  Hanna  township 

IL  Hanover  Park  village 

IL  Hanover  township 

IL  Harlem  township 

IL  Harristown  township 

IL  Harristown  village 

IL  Hartford  village 

IL  Harvey  city 

IL  Harwood  Heights  village 

IL  Hawthorn  Woods  village 

IL  Hazel  Crest  village 

IL  Henry  County 

IL  Hensley  township 

IL  Hickor\*  Hills  city 

IL  Hickory  Point  township 

IL  Highland  Park  city 

[L  Highwood  city 

IL  Hillside  village 

IL  Hinsdale  village 

IL  Hodgkins  village 

IL  Hoffman  Estates  village 

IL  Hollis  township 

IL  Homer  township 

IL  Hometown  citj' 

IL  Homewood  village 

VL  Indian  Creek  village 

[L  Indian  Head  Park  village 

IL  Inverness  village 

IL  Itasca  village 

IL  Jarvis  township 


IL  Jerome  village 

IL  Jo  Daxiess  County 

IL  Joliel  city 

IL  Joliel  township 

IL  lustice  village 

IL  Kane  County 

IL  Kankakee  city 

IL  Kankakee  County 

IL  Kankakee  township 

IL  Kendall  County 

IL  Kenilworth  village 

IL  Kickapoo  township 

IL  Kildeer  village 

IL  La  Grange  Park  village 

IL  La  Grange  village 

IL  Lake  Barrington  village 

IL  Uke  Bluff  village 

IL  Lake  Forest  city 

IL  Lake  in  the  Hills  village 

IL  Lake  Villa  township 

IL  Lake  Villa  \illage 

IL  Lake  Zurich  village 

IL  Lakemoor  village 

IL  Lakewood  village 

IL  Lansing  village 

IL  Leiand  Grove  city 

IL  Lemont  township 

IL  Leyden  township 

IL  Libert>'\-ille  township 

IL  Libert >'\-ilIe  village 

IL  Limestone  township 

IL  Lincolnshire  village 

IL  Lincolnwood  village 

IL  Lindenhurst  village 

IL  Lisle  township 

IL  Lisle  tillage 

IL  Lockport  city 

IL  Lockport  township 

IL  Lombard  village 

IL  Long  Creek  township 

IL  Long  Grove  village 

IL  Loves  Park  city 

IL  Lynwood  village 

IL  Lyons  township 

IL  Lyons  village 

IL  Machesney  Park  village 

IL  Macon  County 

IL  Madison  city 

IL  Madison  County 

IL  Maine  township 

IL  Markham  city 

IL  Marquette  Heights  dty 

IL  Maryville  vill^e 

IL  Matteson  village 

IL  Ma>'woad  village 

IL  McCook  village 

IL  McCullom  Lake  village 

IL  McHenry  city 

IL  McHenn.'  County 

IL  McHenry  township 

IL  McLean  County 

IL  Medina  township 

IL  Melrose  Park  village 

IL  Merrionette  Park  village 

IL  Midlothian  village 

IL  Milan  village 

IL  Milton  township 

IL  Moline  city 

IL  Moline  township 

IL  Monee  township 

IL  Monroe  County 

IL  Montgomery  village 

IL  Moru  township 

IL  Morton  Grove  village 

IL  Morton  township 

IL  Morton  village 
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IL  Mount  Prospect  village 

IL  Mount  Zion  township 

IL  Mount  Zion  village 

IL  Mundelein  village 

IL  Nameoki  township 

IL  Naperville  city 

IL  Naperville  township 

IL  National  City-village 

IL  New  Lenox  to^Tiship 

IL  New  Lenox  village 

IL  New  Millford  village 

IL  New  Trier  township 

IL  Newport  township 

IL  Niles  township 

IL  Niles  village 

IL  Normal  town 

IL  Normal  township 

IL  Norridge  village 

IL  North  Aurora  village 

IL  North  Barrington  village 

IL  North  Chicago  city 

IL  North  Pelun  village 

IL  North  Riverside  village 

IL  Northbrook  village 

IL  Northfield  township 

IL  Northfield  village 

IL  Northlake  city 

IL  Norwood  Park  township 

IL  Norwood  village 

IL  Nunda  township 

IL  Oak  Brook  village 

IL  Oak  Forest  city 

IL  Oak  Crove  village 

IL  Oak  Lawn  village 

IL  Oak  Park  village 

IL  Oakbrook  Terrace  city 

IL  Oakley  township 

IL  Oakwood  Hills  village 

IL  O'Fallon  city 

IL  O'Fallon  township 

IL  Olympia  Fields  village 

IL  Orland  Hills  village 

IL  Orland  Park  village 

IL  Orland  township 

IL  Oswego  township 

.  IL  Oswego  village 

IL  Otto  township 

IL  Owen  township 

IL  Palatine  township 

IL  Palatine  village 

IL  Palos  Heights  city 

IL  Palos  Hills  city 

IL  Palos  Park  village 

IL  Palos  township 

IL  Park  City  city 

IL  Park  Forest  village 

IL  Park  Ridge  citv 

IL  Pekin  city 

IL  Pekin  township 

IL  Peoria  city 

IL  Peoria  County 

IL  Peoria  Heights  village 

IL  Phoenix  village 

IL  Pin  Oak  township 

IL  Plainfield  township 

IL  Ptainheld  village 

IL  Pontoon  Beach  village 

IL  Posen  village 

IL  Precinct  10 

IL  Prospect  Heights  city 

IL  Proviso  township 

IL  Rich  township 

IL  Richton  Park  village 

IL  Richwoods  township 

IL  River  Forest  village 

IL  River  Grove  village 


IL  Riverdale  village 

IL  Riverside  township 

IL  iliverside  village 

IL  Riverwoods  viU^e 

IL  Robbins  village 

IL  Rochester  township 

IL  Rock  Island  city 

IL  Rock  Island  County 

IL  Rock  Island  township 

IL  Rockdale  village 

IL  Rockford  township 

IL  Rockton  township 

IL  Rockton  village 

IL  Rolling  Meadows  city 

IL  Romeoville  village 

IL  Roscoe  township 

IL  Roscoe  village 

IL  Rosetle  village 

IL  Rosemont  village 

IL  Round  Lake  Beach  village 

IL  Round  Lake  Heights  village 

IL  Round  Lake  Park  village 

IL  Round  Lake  village 

IL  Roxana  village 

IL  Rutland  township 

IL  Sangamon  County 

IL  Sauget  vi  Uage 

IL  Sauk  Village  village 

IL  Savoy  village 

IL  Schaumburg  township 

IL  Schaumburg  village 

IL  Schiller  Park  village 

IL  Shields  township 

IL  Shiloh  Valley  township 

IL  Sbiloh  village 

IL  Shorewood  village 

IL  Silvis  city 

IL  Skokie  village 

IL  Sleepy  Hallow  village 

IL  Somer  township 

IL  South  Beloit  city 

IL  South  Chicago  Heights  village 

IL  South  Elgin  village 

IL  South  Holland  village 

IL  South  Moline  township 

IL  South  Rock  Island  township 

IL  South  Roxana  village 

IL  South  Wheatland  township 

IL  Southern  View  village 

IL  Spring  Bay  township 

IL  SpringReld  city 

IL  Springfield  township 

IL  St.  Charles  city 

IL  St.  Charles  township 

IL  St.  Clair  County 

IL  St.  Clair  township 

IL  Steger  village 

IL  Stickney  township 

IL  Stickney  village 

IL  Stites  township 

IL  Stone  Park  village 

IL  Stookey  township 

IL  Streamwood  village 

IL  9ugar  Grove  township 

IL  Sugar  Loaf  township 

IL  Summit  village 

IL  Sunnyside  village 

IL  Swansea  village 

IL  Tazewell  County 

IL  Thornton  township 

IL  Thornton  village 

IL  Tinley  Park  village 

IL  Tolono  township 

IL  Tower  Lakes  village 

IL  Treraont  township 


IL  Troy  city 

IL  Troy  township 

IL  University  Park  village 

IL  Urbana  city 

IL  Urbana  township 

IL  Venice  city 

IL  Venice  township 

IL  Vernon  Hills  village 

IL  Vernon  township 

IL  Villa  Park  village 

IL  Warren  township 

IL  Warrenville  city 

IL  Washington  city 

IL  Washington  Park  village 

IL  Washington  township 

IL  Wauconda  township 

IL  Waukegan  city 

IL  Waukegan  township 

IL  Wayne  township 

IL  West  Chicago  city 

IL  West  Oeerfield  lov«iship 

IL  West  Dundee  village 

IL  West  Peoria  township 

IL  Westchester  village 

IL  Western  Springs  village 

IL  Westmont  village 

IL  Wheatland  township 

IL  Wheaton  city 

IL  Wheeling  township 

IL  Wheeling  village 

IL  Whitmore  township 

IL  Will  County 

n.  Willow  Springs  village 

IL  Willowbrook  village 

IL  Wilmette  village 

IL  Winfield  township 

IL  Winfield  village 

IL  Winnebago  County 

IL  Winnetka  village 

IL  Winthrop  Harbor  village 

IL  Wood  Dale  city 

IL  Wood  River  city 

IL  Wood  River  township 

IL  Woodford  County 

IL  Woodridge  village 

IL  Woodside  township 

IL  Worth  township 

IL  Worth  village 

IL  York  township 

IL  Zion  city 

IN  Aboite  township 

IN  Adams  township 

IN  Allen  County 

IN  Anderson  city 

IN  Anderson  township 

IN  Baugo  township 

IN  Beech  Grove  city 

IN  Bloomington  city 

IN  Bloomington  township 

IN  Boone  County 

IN  Buck  Creek  township 

IN  Calumet  township 

IN  Carmel  city 

IN  Castleton  town 

IN  Cedar  Creek  township 

IN  Center  township 

IN  Centre  township 

IN  Chesterfield  town 

IN  Chesterton  town 

IN  Dark  County 

IN  Clarksville  town 

IN  Clay  township 

IN  Clermont  town 

IN  Cleveland  township 

IN  Concord  township 

IN  Country  Club  Heights  town 


IN  Crown  Point  city 

IN  Crows  Nest  town 

IN  Cumberland  town 

IN  Daleville  town 

IN  Delaware  County 

IN  Delaware  township 

IN  Dyer  town 

IN  Eagle  township 

IN  East  Chicago  city 

IN  Edgewood  town 

IN  Elkhart  city 

IN  Elkhart  County 

IN  Elkhart  township 

IN  Evansville  city 

IN  Fairfield  township 

IN  Fall  Creek  township 

IN  Fishers  town 

IN  Floyd  County 

IN  Fort  Wayne  city 

IN  Franklin  township 

IN  Gary  city 

IN  German  township 

IN  Goshen  city 

IN  Greenwood  city 

IN  Griffith  town 

IN  Hamilton  County 

IN  Hamilton  township 

IN  Hammond  city 

IN  Hancock  County 

IN  Hanover  township 

IN  Harris  township 

IN  Harrison  township 

IN  Hendricks  County 

IN  Highland  town 

IN  Hobart  city 

IN  Hobart  township 

IN  Homecroft  town 

IN  Honey  Creek  township 

IN  Howard  County 

IN  Howard  township 

IN  Indian  Village  town 

IN  lackson  township 

IN  lefferson  township 

IN  leffersonville  city 

IN  Jeffersonville  township 

IN  Johnson  County 

IN  Knight  township 

IN  Kokomo  city 

IN  Lafayette  city     ' 

IN  Lafayette  township 

IN  Lake  County 

IN  Lake  Station  city 

IN  Lawrence  city 

IN  Lawrence  township 

IN  Liberty  township 

IN  Lincoln  township 

IN  Lost  Creek  township 

IN  Madison  County 

IN  Meridian  Hills  town 

IN  Merrillville  town 

IN  Mishawaka  city 

IN  Monroe  County 

IN  Mount  Pleasant  township 

IN  Muncie  city 

IN  Munster  town 

IN  New  Albany  city 

IN  New  Albany  township 

IN  New  Chicago  town 

IN  New  Haven  city 

IN  New  Whlteland  town 

IN  Newburgh  town 

IN  North  Crows  Nest  town 

IN  North  township 

IN  Ogden  Dunes  tovra 

IN  Ohio  township 

IN  Osceola  town 


IN  Osolo  township  , 

IN  Otter  Creek  township 

IN  Penn  township 

IN  Perry  township 

IN  Pigeon  township 

IN  Pike  township 

IN  Pleasant  township 

IN  Portage  city 

IN  Portage  township 

IN  Porter  County 

IN  Porter  town 

IN  Richland  township 

IN  Riley  township 

IN  River  Forest  town 

IN  Rocky  Ripple  town 

IN  Roseland  town 

IN  Ross  township 

IN  Salem  township 

IN  Schererville  town 

IN  Seely\'ille  town 

IN  Sellersburg  town 

IN  Selma  town 

IN  Silver  Creek  township 

IN  South  Bend  city 

IN  Southport  city 

IN  Speedway  town 

IN  Spring  Hill  town 

IN  St  lohn  town 

IN  St.  lohn  township 

IN  St.  Joseph  County 

IN  St.  foseph  township 

IN  Sugar  Creek  township 

IN  Taylor  township 

IN  Terre  Haute  citv 

IN  Tippecanoe  County 

IN  Tippecanoe  township 

IN  Union  township 

IN  Utica  township 

IN  Van  Buren  township 

IN  Vanderburgh  County 

IN  Vigo  County 

IN  Wabash  township 

IN  Warren  Park  town 

IN  Warren  township 

IN  Warrick  County 

IN  Washington  township 

IN  Wayne  lo\«'nship 

IN  Wea  township 

IN  West  Lafayette  city 

IN  West  Terre  Haute  town 

IN  Westchester  township 

IN  Westfield  town 

IN  White  River  township 

IN  Whiteland  town 

IN  Whiting  city 

IN  Williams  Creek  town 

IN  Woodlawn  Heights  town 

IN  Wvnnedale  town 

IN  Yorktown  town 

IN  Zionsville  town 

KS  Attica  township 

KS  Bel  Aire  city 

KS  Countryside  city 

KS  Delano  township 

KS  Doniphan  County 

KS  Douglas  County 

KS  Eastborough  city 

KS  El  wood  city 

KS  Fairway  city 

KS  Gypsum  township 

KS  Haysville  city 

KS  fohnson  County 

KS  Kechi  city 

KS  Kechi  township 

KS  Lake  Quivira  city 

KS  Lawrence  city 


KS  Leawood  city 

KS  Lenexa^city 

KS  Merriam  city 

KS  Minneha  township 

KS  Mission  city 

KS  Mission  Hills  city 

.  KS  Mission  township 

KS  Mission  Woods  city 

KS  Monticello  township 

KS  Ohio  township 

KS  Olathe  city 

KS  Olathe  township 

KS  Park  City  city 

KS  Park  township 

KS  Prairie  Village  city 

KS  Riverside  township 

KS  Roeland  Park  city 

KS  Salem  township 

KS  Sedgwick  County 

KS  Shawnee  city 

KS  Shawnee  County 

KS  Shawnee  township 

KS  Soldier  township 

.-.  KS  Tecumseh  township 

KS  Topeka  township 

KS  Waco  township 

KS  Wakarusa  township 

KS  Washington  township 

KS  Westwood  city 

KS  Westwood  Hills  city 

KS  Williamsport  tou'nship 

KS  Wyandotte  County 

KY  Alexandria  city 

KY  Ashland  city 

■  KY  Bellefonte  city 

KY  Bellevue  city" 

K^'  Boone  County 

KY  Boyd  County 

KY  Bromley  city 

K\'  Bullitt  County 

KY  Campbell  County 

KY  Catlettsburg  city 

KY  Christian  County 

KY  Covington  city 

KY  Crescent  Park  city 

KY  Crescent  Springs  city 

KY  Crestview  city 

KY  Crestview  Hills  c;:y 

KY  Daviess  County 

KY  Dayton  city 

KY  Edgewood  city 

KY  Elsmere  city 

KY  Erlanger  city 

KY  Fain-iew  city 

KY  Flatwoods  city 

KY  Florence  citv 

K^'  Forest  Hills  citv 

KY  Fort  Mitchell  city 

KY  Fort  Thomas  citv 

KY  Fort  Wright  city' 

KY  Fox  Chase  city 

KY  Greenup  County 

KY  Hebron  Estates  city 

KY  Henderson  city 

KY  Henderson  County 

KY  Highland  Heights  city 

KY  Hillview  citv 

KY  Hunters  Hollow  city 

KY  Independence  city 

KY  fessamine  County 

KY  Kenton  County 

KY  Kenton  Vale  city 

KY  Lakeside  Park  city 

KY  Latonia  Lakes  city 

KY  Ludlow  city 

KY  Melbourne  city 
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KY  Newport  city 

KY  Oak  Grove  city 

KY  Owensboro  city 

KY  Park  Hills  city' 

KY  Pioneer  Village  city 

KY  Raceland  city 

KY  Russell  city 

KY  Silver  Grove  city 

KY  Southgate  city 

KY  Taylor  Mill  city 

KY  Villa  Hills  city 

KY  WUdercity 

KY  Woodlawn  city 

KY  Wiirtland  city 

LA  Alexandria  city 

LA  Baker  citv 

U^  Ball  town 

LA  Bossier  City  city 

LA  Bossier  Parish 

LA  Broussard  town 

LA  Caddo  Parish 

LA  Calcasieu  Parish 

LA  Carencro  city 

LA  Denham  Springs  city 

LA  Houma  city 

LA  La^yette  city 

LA  Lafayette  Parish 

LA  Lafourche  Parish 

LA  Lake  Charles  city 

LA  Livingston  Parish 

L^  Monroe  city 

LA  Ouachita  Parish 

LA  Pineville  city 

LA  Plaquemines  Parish 

LA  Port  Allen  city 

LA  Rapides  Parish 

LA  Richwood  tovm 

LA  Scott  town 

LA  Slidell  city 

LA  St.  Bernard  Parish 

LA  St.  Charles  Parish 

LA  St.  Tammany  Parish 

LA  Sulphur  city 

LA  Terrebonne  Parish 

LA  West  Baton  Rouge  Parish 

LA  West  Monroe  city 

LA  Westlake  city 

LA  Zachary  city 

MA  Abington  town 

MA  Acton  town 

MA  Acushnet  town 

MA  Agawam  town 

MA  Amesbury  town 

MA  Andover  town 

MA  Arlington  town 

MA  Ashland  town 

MA  Attleboro  city 

MA  Auburn  town 

MA  Avon  town 

MA  Barnstable  County 

MA  Barnstable  town 

MA  Bedford  town 

MA  Bellingham  town 

MA  Belmont  town 

M.\  Berkshire  County 

MA  Beverly  city 

MA  Billerica  town 

MA  Blackstone  town 

MA  Boxborough  town 

MA  Boytston  tovm 

MA  Braintree  town 

MA  Bridgewater  town 

MA  Bristol  County 

MA  Brockton  city 

MA  Brookline  town 

MA  Burlington  town 


MA  Cambridge  city 

MA  Canton  town 

MA  Charlton  town 

MA  Chelmsford  town 

MA  Chelsea  city 

MA  Chicopee  city 

MA  Cohasset  town 

MA  Concord  town 

MA  Dalton  town 

MA  Danvers  town 

MA  Dartmouth  town 

MA  Dedham  town 

MA  Dennis  town 

MA  Dighton  town 

MA  Dover  town 

MA  Dracut  town 

MA  Dudley  town 

MA  East  Bridgewater  town 

MA  East  Longmeadow  town 

MA  Easthampton  town 

MA  Easton  town 

MA  Essex  Coiuty 

MA  Essex  town 

MA  Everett  city 

MA  Fairhaven  town 

MA  Fall  River  city 

MA  Fitchburg  city 

MA  Foxborough  town 

MA  Framingham  town 

MA  Franklin  town 

MA  Freetown  town 

MA  Georgetown  town 

MA  Gloucester  city 

MA  Grafton  town 

MA  Granby  towrn 

MA  Groton  town 

MA  Groveland  town 

MA  Hadley  town 

MA  Halifox  town 

MA  Hamilton  town 

MA  Hampden  County 

MA  Hampden  toMm 

MA  Hampshire  County 

MA  Hanover  town 

MA  Hanson  town 

MA  Haverhill  city 

MA  Hingham  town 

MA  Hinsdale  town 

MA  Holbrook  town 

MA  Holden  town 

MA  Holliston  town 

MA  Holyoke  city 

MA  Hudson  town 

MA  Hull  town 

MA  Lanesborough  town 

MA  Lawrence  city 

MA  Leicester  town 

MA  Leominster  city 

MA  L«xington  town 

MA  Lincoln  town 

MA  Littleton  town 

MA  Longmeadow  town 

MA  Lowell  city 

MA  Ludlow  town 

MA  Lunenburg  town 

MA  Lynn  city 

MA  Lynnfield  town 

MA  Maiden  city 

MA  Manchester  town 

MA  Mansfield  town 

MA  Marfalehead  town 

MA  Marlborough  city 

MA  Mash  pee  town 

MA  Maynard  town 

MA  Medfield  town 

MA  Medford  citv 


MA  Medway  town 

MA  Melrose  city 

MA  Merrimac  town 

MA  Methuen  town 

MA  Middlesex  Coimty 

MA  Middleton  town 

MA  Millbury  tovra 

MA  Millis  town 

MA  Millville  town 

MA  Milton  town 

MA  Nahant  town 

MA  Natick  town 

MA  Needham  town 

MA  New  Bedford  city 

MA  Newton  city 

MA  Norfolk  town 

MA  North  Andover  town 

MA  North  Attleborough  town 

MA  North  Reading  town 

MA  Northampton  city 

MA  Northborough  town 

MA  Northbridge  town 

MA  Norton  town 

MA  Norwell  town 

MA  Norwood  town 

MA  Oxford  town 

MA  Paxton  town 

MA  Peabody  city 

MA  Pembroke  town 

MA  Pittsfield  city 

MA  Plainvitle  town 

MA  Plymouth  County 

MA  Quincy  city 

MA  Randolph  town 

MA  RavTiham  town 

MA  Reading  town 

MA  Rehoboth  town 

MA  Revere  city 

MA  Rockland  town 

MA  Rockport  town 

MA  Salem  city 

MA  Sandwich  town 

MA  Saugus  town 

MA  Scituate  town 

MA  Seekonk  town 

MA  Sharon  town 

MA  Shrewsbury  town 

MA  Somerset  town 

MA  Somerville  city 

MA  South  Hadley  town 

MA  Southampton  town 

MA  Southborough  town 

MA  Southwick  town 

MA  Springfield  city 

MA  Stoneham  town 

MA  Stoughton  town 

MA  Stow  town 

MA  Sudbury  town 

MA  Sutton  town 

MA  Swampscott  town 

MA  Swansea  town 

MA  Taunton  city 

MA  Tewksbury  to%vn 

MA  Tyngsborough  town 

MA  Uxbridge  town 

MA  WakeGeld  town 

MA  Walpole  tovm 

MA  Waltham  city 

MA  Watertown  town 

MA  Waytand  town 

MA  Webster  town 

MA  Weilesley  town 

MA  Wenham  town 

MA  West  Boylston  town 

MA  West  Bridgewater  town 

MA  West  SpringHeld  town 


MA  Westborough  town 

MA  Westfield  city 

MA  Westford  town 

MA  Westminster  town 

MA  Weston  town 

MA  West  port  town 

MA  Westwood  town 

MA  Weymouth  town 

MA  Whitman  town 

MA  Wilbraham  tovni 

MA  Williamsburg  town 

MA  Wilmington  town 

MA  Winchester  town 

MA  Winthrop  town 

MA  Woburn  city 

MA  Worcester  County 

MA  Wrenlham  town 

MA  Yarmouth  town 

MD  Allegany  County 

N1D  Annapolis  city 

MD  Bel  Air  town 

MD  Berwyn  Heights  town 

MD  Bladensburg  town 

MD  Bowie  city 

MD  Brentwood  town 

MD  Brookeville  town 

MD  Capitol  Heights  town 

MD  Cecil  County 

MD  Cheverlv  town 

MD  Chevy  Chase  Section  Five  village 

MD  Chevy  Chase  Section  Three  village 

MD  Chew  Chase  town 

MD  Chew  Chase  Village  town 

MD  College  Park  city 

MD  Colmar  Manor  town 

MD  Cottage  City  town 

MD  Cumberland  city 

MD  District  Heights'city 

MD  Edmonston  town 

MD  Elkton  town 

MD  Fairmount  Heights  town 

MD  Forest  Heights  town 

MD  Frederick  city 

MD  Frostburg  city 

MD  Funkstown  town 

MD  Gaithersburg  city 

MD  Garrett  Park  town 

MD  Glen  Echo  town 

MD  Glenarden  town 

MD  Greenbelt  city 

MD  Hagerstown  city 

MD  Highland  Beach  town 

MD  Hyattsvillecily 

MD  Kensington  town 

MD  Landover  Hills  town 

MD  Laurel  city 

MD  Martin's  Additions  village 

MD  Morningside  town 

MD  Mount  Rainier  city 

MD  New  CarroUton  city 

MD  North  Brentwood  town 

MD  Riverdale  town 

MD  Rockville  city 

MD  Seat  Pleasant  city 

MD  Smithsburg  towrn 

MD  Somerset  town 

MD  Takoma  Park  city 

MD  University  Park  town 

MD  Walkersville  town 

MD  Washington  Grove  town 

MD  Williamsport  town 

ME  Androscoggin  County 

ME  Auburn  city 

ME  Bangor  city 

ME  Berwick  town 

ME  Brewer  city 


ME    Cape  Elizabeth  town 

ME  Cumberland  County 

ME  Eliot  town 

ME  Falmouth  town 

ME  Gorham  town 

ME  Kitten'  town 

ME  Lebanon  town 

ME  Lewislon  city 

ME  Lisbon  town 

ME  Old  Town  city 

ME  Orono  town 

ME  Penobscot  County 

ME  Penobscot  Indian  Island  Reservation 

ME  Portland  city 

ME  Sabattus  town 

ME  Scarborough  town 

ME  South  Berwick  town 

ME  South  Portland  city 

ME  Veazie  town 

ME  Westbrook  citv 

ME  York  County  " 

MI  Ada  township 

MI  Allegan  County 

MI  Allen  Park  city 

MI  Alpine  township 

MI  Ann  Arbor  township 

MI  Auburn  Hills  city 

MI  Bangor  township 

MI  Bath  township 

Ml  Battle  Creek  city 

MI  Bay  City  city 

MI  Bay  County 

MI  Bedford  township 

MI  Belleville  city 

MI  Benton  Charter  township 

MI  Benton  Harbor  city 

MI  Berkley  city 

MI  Berlin  township 

MI  Berrien  County 

MI  Beverly  Hills  village 

Ml  Bingham  Farms  village 

Ml  Birmingham  city 

MI  Blackman  township 

MI  Bloomfield  Hills  city 

MI  Bloomfield  township 

Ml  Bridgeport  township 

Ml  Brownstown  township 

MI  Buena  Vista  Charter  township 

MI  Burtchvitle  township 

MI  Burton  city 

MI  Byron  township 

MI  Calhoun  County 

MI  Canton  township 

MI  CarroUton  township 

MI  Cascade  township 

MI  Cass  County 

Ml  Center  Line  city 

MI  Chesterfield  township 

MI  Darkslon  village 

Ml  Clawson  city 

MI  Clay  township 

MI  Clayton  township 

Mi  Clinton  County 

Ml  Clinton  township 

MI  Clio  city 

MI  Clyde  township 

MI  Commerce  township 

MI  Comslock  township 

MI  Cooper  township 

MI  Dalton  township 

MI  Davison  city 

MI  Davison  township 

Ml  De  Witt  township 

MI  Dearborn  city 

Mi  Dearborn  Heights  city 

Ml  Delhi  Charter  township 


MI  Delta  township 

MI  Detroit  city 

MI  East  China  township 

MI  East  Detroit  city 

Ml  East  Grand  Rapids  city 

Ml  East  Lansing  city 

Ml  Eaton  County 

Ml  Ecorse  city 

Ml  Emmett  township 

MI  Erie  township 

MI  Essexville  city 

MI  Farmington  city 

MI  Farmington  Hills  city 

Ml  Femdale  citv 

Ml  Fillmore  township 

MI  Flat  Rock  city 

MI  Flint  township 

MI  Flushing  city 

Ml  Flushing  township 

Ml  Fort  Gratiot  township 

Ml  Frankenlusl  township 

Ml  Franklin  village 

Ml  Eraser  city 

MI  Fruitport  township 

MI  Gaines  township 

MI  Garden  City  city 

MI  Genesee  Cxjunty 

MI  Genesee  township 

MI  Georgetown  township 

MI  Gibraltar  city 

MI  Grand  Blanc  city 

MI  Grand  Blanc  township 

MI  Grand  Rapids  Charted  township 

Ml  Grandville  city 

Ml  Crosse  He  township 

MI  Grosse  Pointe  citv 

MI  Grosse  Pointe  Farms  city 

MI  Grosse  Pointe  Park  city 

MI  Grosse  Pointe  Shores  village 

Ml  Grosse  Pointe  Woods  city 

MI  Hampton  township 

MI  Hamtramck  city 

MI  Harper  Woods  city 

MI  Harrison  township 

MI  Hazel  Park  city 

MI  Highland  Park  city 

MI  Highland  township 

MI  Holland  city 

MI  Holland  township 

MI  Howard  township 

MI  Hudsonville  city 

MI  Huntington  Woods  city 

MI  Huron  township 

Ml  Independence  township 

Ml  Ingham  County 

MI  Inkster  city 

MI  Ira  lown.ship 

MI  [ackson  city 

MI  lackson  County 

MI  James  township 

Ml  Kalamazoo  city 

MI  Kalamazoo  County 

MI  Kalamazoo  township 

MI  Keego  Harbor  citv 

Ml  Kent  County 

Ml  Kenlwood  cit\ 

Ml  Kimball  township 

Ml  Kochville  township 

MI  Lake  Angelus  city 

MI  Laketon  township 

Ml  Laketown  township 

MI  Lansing  citv 

Nfl  Lansing  township 

MI.  Lathrup  Village  city 

MI  Leoni  township 

MI  Lincoln  Park  city 
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MI  Lincoln  township 

MI  Livonia  city 

MI  Macomb  County 

MI  Macomb  township 

MI  Madison  Heights  city 

MI  Marysville  city 

Ml  Melvindale  city 

Ml  Meridian  township 

Ml  Milford  township 

MI  Milton  township 

MI  Monitor  township 

MI  Monroe  County 

MI  Mount  Clemens  city 

MI  Mount  Morris  city 

Ml  Mount  Morris  township 

MI  Mimdy  township 

MI  Muskegon  city 

MI  Muskegon  County 

MI  Muskegon  Heights  city 

MI  Muskegon  township 

MI  New  Baltimore  city 

MI  Niles  city 

MI  Niles  township 

MI  North  Muskegon  city 

MI  Northville  city 

MI  Northville  township 

MI  Norton  Shores  city 

MI  Novi  city 

MI  Novi  township 

MI  Oak  Park  city 

MI  Oakland  Charter  township 

MI  Oakland  County 

MI  Orchard  Lake  Village  city 

MI  Orion  tovkmship 

MI  Oshtemo  township 

MI  Ottawa  County 

MI  Parchment  city 

MI  Park  township 

MI  Pavilion  township 

MI  Pennfield  township 

MI  Pittsfield  township 

Ml  Plainfield  township 

MI  Pleasant  Ridge  city 

MI  Plymouth  city 

MI  Plymouth  township 

MI  Pontiac  city 

MI  Port  Huron  dty 

MI  Port  Huron  township 

MI  Portage  city 

MI  Portsmouth  township 

MI  Redford  township 

MI  Richfield  township 

Ml  River  Rouge  city 

MI  Riverview  city 

MI  Rochester  city 

MI  Rochester  Hills  city 

MI  Rockwood  city 

Ml  Romulus  city 

MI  Roosevelt  Park  city 

MI  Roseville  city 

MI  Ross  township 

MI  Royal  Oak  city 

MI  Royal  Oak  township 

MI  Saginaw  city 

MI  Saginaw  County 

MI  Saginaw  township 

MI  Schoolcraft  township 

MI  Scio  township 

MI  Shelby  township 

MI  Shoreham  village 

MI  Sodus  township 

MI  South  Rockwood  village 

MI  Soulhfield  city 

MI  Southfield  to%vnship 

MI  Southgate  city 

Ml  Spaulding  township 


MI  Spring  Arbor  township 

MI  Springfield  city 

Ml  Springfield  township 

Ml  St.  Clair  city 

Ml  St.  Clair  County 

MI  St.  Clair  Shores  city 

Ml  St.  Clair  township 

MI  St.  loseph  Charter  township 

MI  St.  Joseph  city 

MI  Stevensville  village 

MI  Sullivcm  township 

Ml  Summit  township 

MI  Sampler  township 

MI  Superior  township 

MI  Swartz  Creek  city 

Ml  Sylvan  Lake  city 

MI  Taylor  city 

MI  Texas  township 

MI  Thetford  township 

MI  Thomas  township 

MI  Trenton  city 

MI  Troy  city 

MI  Utica  city 

MI  Van  Buren  township 

Ml  Vienna  township 

Ml  Walker  city 

MI  Walled  Lake  city 

MI  Washington  township 

MI  Washtenaw  County 

MI  Walerford  township 

MI  Wayne  city 

MI  West  Bloomfield  township 

MI  Westland  city 

MI  White  Lake  township 

MI  Whiteford  township 

MI  Williamstown  township 

MI  Wixom  city 

MI  Wolverine  Lake  village 

MI  Woodhaven  city 

MI  Wyandotte  city 

MI  Wyoming  city 

MI  Ypsilanti  city 

MI  Ypsilanti  township 

MI  Zeeland  city 

MI  Zilwaukee  city 

MN    Andover  city 

MN    Anoka  city 

MN    Anoka  County 

MN    Apple  Valley  city 

MN    Arden  Hills  city 

MN    B«nton  County 

MN    Birchwood  Village  city 

MN     Blaine  city 

MN    Bloomington  city 

MN    Brooklyn  Center  city 

MN    Brooklyn  Park  city 

MN    Bumsville  city 

MN  Carver  County 

MN  Cascade  township 

MN  Champlin  city 

MN  Chanhassen  city 

MN  Circle  Pines  city 

MN  Clay  County 

MN  Coon  Rapids  city 

MN  Cottage  Grove  city 

MN  Credit  River  township 

MN  Crystal  city 

MN  Daikota  County 

MN  Dayton  city 

MN  Deephaven  city 

MN  Dilworth  city 

MN  Duluth  city 

MN  Eagan  city 

MN  East  Grand  Forks  city 

MN  Eden  Prairie  city 

MN  Excelsior  city 


MN  Falcon  Heights  city 

MN  Farmington  city 

MN  Fort  Snelling  unorg. 

MN  Fridley  city 

MN  Gem  Lake  city 

MN  Golden  Valley  city 

MN  Grant  township 

MN  Greenwood  city 

MN  Ham  Lake  city 

MN  Haven  township 

MN  Hennepin  County 

MN  Hermanlown  city 

MN  Hilltop  city 

MN  Hopkins  city 

MN  Houston  County 

MN  Inver  Grove  Heights  city 

MN  La  Crescent  city 

MN  La  Crescent  township 

MN  Lake  Elmo  city 

MN  Lakeville  city 

MN  Landfall  city 

MN  Lauderdale  city 

MN  Le  Sauk  township 

MN  Lexington  city 

MN  Lilydale  city 

MN  Lino  Lakes  city 

MN  Little  Canada  city 

MN  Long  Lake  city 

MN  Loretto  city 

MN  Mafatomedi  city 

MN  Maple  Grove  city 

MN  Maple  Plain  city 

MN  Maplewood  city 

MN  Marion  township 

MN  Medicine  Lake  city 

MN  Medina  city 

MN  Mendota  city 

MN  Mendota  Heights  city 

MN  Midway  township 

MN  Minden  township 

MN  Miimetonka  Beach  city 

MN  Minnetonka  city 

MN  Minnetrista  city 

MN  Moorhead  city 

MN  Moorhead  township 

MN  Mound  city 

MN  Mounds  View  city 

MN  New  Brighton  city 

MN  New  Hope  city 

MN  Newport  city 

MN  North  Oaks  city 

MN  North  St.  Paul  city 

MN  Oakdale  city 

MN  Oakport  township 

MN  Olmsted  County 

MN  Orono  city 

MN  Osseo  city 

MN  Plymouth  city 

MN  Polk  County 

MN  Prior  Lake  city 

MN  Proctor  city 

MN  Ramsey  city 

MN  Robbinsdale  city 

MN  Rochester  city 

MN  Rochester  township 

MN  Rosemount  city 

MN  Roseville  city 

MN  Sartell  city 

MN  Sauk  Rapids  city 

MN  Sauk  Rapids  township 

MN  Savage  city 

MN  Scott  County 

MN  Sherburne  County 

MN  Shoreview  city 

MN  Shorewood  city 

MN  South  St.  Paul  city 


MN  Spring  Lake  Park  city 

MN  Spring  Park  city 

MN  St.  Anthony  citv 

MN  St.  Cloud  dty 

MN  St.  Cloud  township 

MN  Si.  Louis  County 

MN  St.  Paul  Park  cily 

MN  Steams  County 

MN  Sun  fish  Lake  cit\ 

MN  Tonka  Bay  city 

MN  Vadnais  Heights  city 

MN  Victoria  city 

MN  Waile  Park  city 

MN  Washington  Counly 

MN  Wavzata  citv 

MN  West  St.  Paul  city 

MN  White  Bear  Lake  city 

MN  White  Bear  township 

MN  Willemiecily 

MN  Woodbury  city 

MN  Woodland  city 

MN  Wright  County 

MO  Airport  Drive  village 

MO  Airport  township 

MO  Andrew  County 

MO  Arnold  city 

MO  Avondale  city 

MO  Ballwincity' 

MO  Battlefield  town 

MO  Bella  Villa  city 

MO  Bellefontaine  Neighbors  city 

MO  Bellerive  village 

MO  Bel-Nor  village 

MO  Bel-Ridge  village 

MO  Belton  cily 

MO  Berkeley  citv 

MO  Beverly'Hiilscity 

MO  Big  Creek  township 

MO  Birmingham  village 

MO  Black  Jack  city 

MO  Blanchette  township 

MO  Blue  Springs  city 

MO  Blue  township 

MO  Bonhomme  township 

MO  Boone  County 

MO  Boone  township 

MO  Breckenridge  Hills  village 

MO  Brentwood  city 

MO  Bridgeton  cily 

MO  Brooking  township 

MO  Buchanan  County 

MO  Calverton  Park  village 

MO  Campbell  No.  1  township 

MO  Campbell  No.  2  township 

MO  Carl  junction  city 

MO  Carroll  township 

MO  Carterville  city 

MO  Cass  County 

MO  Cedar  township 

MO  Center  township 

MO  Charlack  city 

MO  Chesterfield  city 

MO  Chouteau  township 

MO  Christian  County 

MO  Clarkson  V.alley  city 

MO  Clay  County 

MO  Clay  township 

MO  Claycomd  village 

MO  Clayton  city 

MO  Clayton  township 

MO  Cliff  Village  village 

MO  Columbia  city 

MO  Columbia  township 

MO  Concord  township 

MO  Cool  Valley  city 

MO  Cottleville  town 


MO  Cottleville  township 

MO  Counln-  Club  Hills  cily 

MO  Country  Club  village 

MO  Countr>'  Life  Acres  village 

MO  Creslwood  city 

MO  Creve  Coeur  city 

MO  "Crave  Coeur  township 

MO  Crystal  Lake  Park  city 

MO  Dardenne  township 

MO  Dellwood  city 

MO  Dennis  Acres  village 

MO  Des  Peres  cily 

MO  Duquesne  village 

MO  Edraundson  village 

MO  Ellisvillecity 

MO  Fenlon  city 

MO  Ferguson  cily 

MO  Ferguson  township 

MO  Flordell  Hills  cily 

MO  Florissant  cily 

MO  Florissant  township 

MO  Fox  township 

MO  Friedens  township 

MQ  Frontenac  city 

MO  Galena  township 

MO  Gallatin  township 

MO  Gladstone  city 

MO  Glen  Echo  Park  village 

MO  Glenaire  village 

MO  Glendalecity 

MO  Grandview  city 

MO  Grantwood  Village  town 

MO  Gravois  township 

MO  Greendale  city 

MO  Greene  County 

MO  Hadley  township 

MO  Hanlei,  Hills  village 

MO  Harvester  township 

MO  Hazelwood  city 

MO  High  Ridge  township 

MO  Hillsdale  village 

MO  Houston  Lake  city 

MO  Huntteigh  citv 

MO  Imperial  township 

MO  Iron  Gates  village 

MO  laekson  County 

MO  Jasper  County 

MO  Jefferson  County 

MO  Jefferson  township 

MO  Jennings  cily 

MO  loplin  cily 

MO  loplin  township 

MO  Kickapoo  township 

MO  Kimmswick  city 

MO  Kintoch  city 

MO  Kirkwood  city 

MO  Ladue  city 

MO  Lake  St.  Louis  city 

MO  Lake  Tapawingo  city 

MO  Lake  Waukomis  city 

MO  Lakeshire  cily 

MO  Leawood  village 

MO  Lee's  Summit  city 

MO  Lemay  township 

MO  Lewis  and  Clark  township 

MO  Liberty  cily 

MO  Liberty  township 

MO  Mac  Kenzie  village 

MO  Manchester  city 

MO  Maplewood  city 

MO  Marlborough  village 

MO  Mari'land  Heights  city 

MO  Mav  township 

MO  Meramec  township 

MO  Midland  township 

MO  Mineral  township 


MO  Missouri  River  township 

MO  Missouri  township 

MO  Moline  Acres  cily 

MO  Mount  Pleasant  township 

MO  Newton  County 

MO  Normandy  city 

.MO  Normandy  township 

MO  North  Campbell  No.  1  township 

MO  North  Campbell  No.  2  lowtishjp 

MO  North  Cjimpbell  No.  3  township 

MO  North  Kansas  City  cily 

MO  North  View  township 

MO  Northmoor  city 

.MO  Northwest  township 

MO  Northwoods  cily 

.MO  Norwood  Court  town 

MO  Oakland  cily 

MO  Oakland  Park  village 

MO  Oaks  village 

MO  Oakview  village 

MO  Oakwood  Park  village 

MO  Oakwood  village 

MO  OFallon  cily 

MO  O'Fatlon  township 

MO  Olivette  city 

MO  Overland  city 

MO  Pagedale  cily 

MO  Parkdale  town 

MO  Parkville  city 

MO  Pasadena  Hills  city 

MO  Pasadena  Park  village 

MO  Pettis  township 

MO  Pine  Lawn  citv 

MO  Platte  County' 

-MO  Platte  township 

MO  Platte  Woods  city 

MO  Pleasant  Valley  city 

MO  Prairie  township 

MO  Queeny  township 

MO  Randolph  village 

MO  Raymore  city 

MO  Ra\'more  township 

MO  Raytown  cily 

MO  Redings  Mill  village 

MO  Richmond  Heights  city 

MO  Rivers  township 

MO  Riverside  city 

MO  River\-iew  village 

MO  Rock  Hill  cily 

MO  Rock  township 

MO  Rocky  Fork  township 

MO  Saginaw  village 

MO  Shoal  Creek  Drive  village 

MO  Shoal  Creek  township 

MO  Shrewsbury  city 

MO  SilverCreek  village 

MO  Sioux  township 

MO  Sni-A-Bar  township 

MO  Spanish  Lake  township 

MO  Spencer  Creek  township 

MO  St.  Ann  citv 

MO  St.  Charles  city 

MO  St.  Ferdinand  tournship 

MO  St.  George  city   . 

MO  St.  John  city  ' 

"MO  St.  loseph  city 

MO  St.  Louis  cily 

MO  St  Peters  city 

MO  St.  Peters  township 

MO  Sugar  Creek  city 

MO  Sunset  Hills  cily 

MO  Sycamore  Hills  village 

MO  Town  and  Countr)-  city 

MO  Twin  Groves  township 

MO  Twin  Oaks  village 

MO  Unity  Village  village 
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MO    University  City  city 

MO    Uplands  Park  village 

MO    Valley  Park  city 

MO    Veida  Village  city 

MO    Velda  Village  Hills  village 

MO    Vinita  Park  city 

MO    Vinita  Terrace  village 

MO    Warson  Woods  city 

MO    Washington  township 

MO    Wayne  township 

MO    Weatherby  Lake  city 

MO    Webb  City  city 

MO     Webster  Groves  city 

MO    Wellston  city 

MO    Wentzville  township 

MO     Westwood  village 

MO    Wilbur  Park  village 

MO    Wilson  township 

MO    Winchester  city 

MO    Windsor  township 

MO    Woodson  Terrace  city 

MO    Zumbehl  township 

MS    Bay  St.  Louis  city 

MS    Bil'oxi  city 

MS    Brandon  city 

MS    Clinton  citv 

MS    DeSoto  County 

MS    D'lberville  cit>- 

MS    Flowood  town 

MS    Forrest  County 

MS    Gautier  city 

MS    Gulfport  city 

MS    Hancock  County 

MS    Harrison  County 

MS    Hattiesburg  city 

MS    Hinds  County 

MS    Horn  Lake  city 

MS    lackson  County 

MS    Lamar  County 

MS     Long  Beach  city 

MS    Madison  city 

MS    Madison  County 

MS    Moss  Point  city 

MS    Ocean  Springs  city 

MS    Pascagoula  city 

MS     Pass  Christian  city 

MS    Pearl  city 

MS    Petal  city 

MS    Rankin  County 

MS    Richland  city 

MS    Ridgeland  city 

MS    Southaven  city 

MS    Waveland  city 

MT    Billings  city 

MT    Cascade  County 

MT    Great  Falls  city 

MT    Missoula  city 

MT    Missoula  County 

MT    Yellowstone  County 

NC    Alamance  County 

NC    Apex  town 

NC    Archdale  city 

NC    AsbevUle  city 

NC    Belmont  city 

NC    Belville  town 

NC    Bessemer  City  city 

NC    Biltmore  Forest  town 

NC    Black  Mountain  town 

NC    Brookford  town 

NC    Brunswick  County 

NC    Buncombe  County 

NC     Burke  County 

NC    Burlington  city 

NC    Cabarrus  County 

NC    Carrboro  town 

NC    Gary  town 


NC  Catawba  County 

NC  Chapel  Hill  town 

NC  China  Grove  town 

NC  Clemraons  village 

NC  Concord  city" 

NC  Conover  city 

NC  Cramerton  town 

NC  [Dallas  town 

NC  Davidson  County 

NC  Durham  County 

NC  Edgecombe  County 

NC  Elon  College  town 

NC  Fletcher  town 

NC  Forsyth  County 

NC  Gamer  town 

NC  Gaston  County 

NC  Gastonia  city 

NC  Gibsonville  town 

NC  Goldsboro  city 

NC  Graham  city 

NC  Greenville  city 

NC  Guilford  County 

NC  Harnett  County 

NC  Haw  River  town 

NC  Henderson  County 

NC  Hickory  city 

NC  High  Point  city 

NC  Hildebran  town 

NC  Hope  Mills  town 

NC  Indian  Trail  town 

NC  Jacksonville  city 

NC  Jamestown  town 

NC  Kannapotis  city 

NC  Landis  town 

NC  Leland  town 

NC  Long  View  town 

NC  Lowell  city 

NC  Matthews  town 

NC  McAdenville  town 

NC  Mebane  city 

NC  Mecklenburg  County 

NC  Mint  Hill  town 

NC  Montreal  town 

NC  Mount  Holly  city 

NC  Nash  County 

NC  New  Hanover  County 

NC  Newton  city 

NC  Onslow  County 

NC  Orange  County 

NC  Pineville  town 

NC  Pitt  County 

NC  Randolph  County 

NC  Ranlo  town 

NC  Rocky  Mount  city 

NC  Rowan  County 

NC  Rural  Hall  town 

NC  Spring  Lake  town 

NC  Stallings  town 

NC  Thoraasville  city 

NC  Union  County 

NC  Wake  County 

NC  Walkertown  town 

NC  Wayne  County 

NC  Weaverville  town 

NC  Wilmington  city 

NC  Winterville  town 

NC  Woodfin  town 

NC  Wrighlsville  Beach  town 

ND  Barnes  township 

ND  Bismarck  city 

ND  Bismarck  unorg. 

ND  Burleigh  County 

ND  Captain's  Landing  township 

ND  Cass  Count!,- 

ND  Fargo  city 

ND  Grand  Forks  citv 


ND  Grand  Forks  County 

ND  Grand  Forks  township 

ND  Hay  Creek  township 

ND  Lincoln  city 

ND  Mandan  city 

ND  Mandan  unorg. 

ND  Morton  County 

ND  Reed  township 

ND  West  Fargo  city 

NE  Bellevue  city 

NE  Belle^nie  No.  2  precinct 

NE  Benson  precinct 

NE  Boys  Town  village 

NE  Chicago  precinct 

NE  Covington  precinct 

NE  Dakota  County 

NE  Douglas  Coimty 

NE  Douglas  precinct 

NE  Florence  precinct 

NE  Garfield  precinct 

NE  Gilmore  No.  1  precinct 

NE  Gilmore  No.  2  precinct 

NE  Gilmore  No.  3  precinct 

NE  Grant  precinct 

NE  Highland  No.  1  precinct 

NE  Highland  No.  2  precinct 

NE  Jefferson  precinct 

NE  La  Platte  precinct 

NE  La  Vista  city 

NE  Lancaster  County 

NE  Lancaster  precinct 

NE  McArdle  precinct 

NE  Millard  precinct 

NE  Papillion  city 

NE  Papillion  No.  2  precinct 

NE  Pawnee  precinct 

NE  Ralston  city 

N*E  Richland  No.  I  precinct 

NE  Richland  No.  2  precinct 

NE  Richland  No.  3  precinct 

NE  Sarpy  County 

NE  South  Sioux  City  city 

NE  Union  precinct 

NE  Yankee  Hill  precinct 

NH  Amherst  town 

NH  Auburn  town 

NH  Bedford  town 

NH  Dover  city 

NH  Durham  town 

NH  Goffstown  town 

NH  Hillsborough  County 

NH  Hollis  town 

NH  Hooksett  town 

NH  Hudson  town 

NH  Litchfield  town 

NH  Londonderry  town 

NH  MadbuT)'  town 

NH  Manchester  city 

NH  Merrimack  County 

NH  Merrimack  town 

NH  Nashua  city 

NH  New  Castle  town 

NH  Newington  town 

NH  Pelham  town 

NH  Plaistow  town 

NH  Portsmouth  city 

NH  Rochester  city 

NH  Rockingham  County 

NH  Rollinsford  town 

NH  Rye  town 

NH  Salem  town 

NH  Somersworth  city 

NH  Strafford  County' 

NH  Windham  town 

N)  Aberdeen  township 

hIJ  Absecon  city 


N)  Allendale  borough 

NJ  Allenhurst  borough 

NJ  Alpha  borough 

NJ  Alpine  borough 

NJ  Asbury  Park  city 

NJ  Atlantic  City  city 

NJ  Atlantic  County 

NJ  Atlantic  Highlands  borough 

NJ  Audubon  borough 

N)  Audubon  Park  borough 

NJ  Avon-by-the-Sea  borough 

NJ  Harrington  borough 

NJ  Bay  Head  borough 

NJ  Bayonne  city 

NJ  Beachwood  borough 

NJ  Bedminster  township 

NJ  Belleville  township 

NJ  BellmawT  borough 

NJ  Belmar  borough 

NJ  BergenHeld  borough 

NJ  Berkeley  Heights  township 

NJ  Berkeley  township 

NJ  Berlin  borough 

NJ  Berlin  township 

NJ  Bernards  township 

N)  Bemardsville  borough 

NJ  Beverly  city 

NJ  Bloomfield  township 

NJ  Bloomlngdale  borough 

NJ  Bogota  borough 

NJ  Boonton  town 

NJ  Boonton  township 

NJ  Bordentown  city 

NJ  Bordentown  township 

NJ  Bound  Brook  borough 

NJ  Bradley  Beach  borough 

NJ  Branchburg  township 

NJ  Brick  township 

NJ  Bridgewater  township 

NJ  Brielle  borough 

NJ  Brigantine  city 

NJ  Brooklawn  borough 

NJ  Buena  borough 

NJ  Buena  Vista  township 

NJ  Burlington  city 

NJ  Burlington  County 

NJ  Burlington  township 

NJ  Butler  borough 

NJ  Byram  township 

NJ  Caldwell  Borough  township 

NJ  Camden  city 

NJ  Cape  May  County 

NJ  Carlstadt  borough 

NJ  Cameys  Point  township 

NJ  Carteret  borough 

NJ  Cedar  Grove  township 

NJ  Chatham  borough 

NJ  Chatham  township 

NJ  Cherry  Hill  township 

NJ  ChesilhurSt  borough 

NJ  Chester  township 

NJ  Chesterfield  township 

NJ  Cinnaminson  township 

NJ  City  of  Orange  township 

NJ  Clark  township 

NJ  Clayton  borough 

NJ  Clementon  borough 

NJ  Cliffside  Park  borough 

NJ  Clifton  city 

NJ  Closter  borough 

NJ  Collingswood  borough 

NJ  Colts  Neck  township 

NJ  Commercial  township 

NJ  Cranford  township 

NJ  Cresskill  borough 

NJ  Cumberland  County 


NJ  Deal  borough 

NJ  Deianco  township 

NJ  Delran  township 

NJ  Demarest  borough 

NJ  Denville  township 

NJ  Deptford  township 

NJ  Dover  town 

NJ  Dover  township 

NJ  Ihimont  borough 

NJ  Dunellen  borough 

NJ  East  Brunswick  township 

NJ  East  Greenwich  township 

NJ  East  Hanover  tou'nship 

NJ  East  Newark  borough 

NJ  East  Orange  city 

NJ  East  Rutherford  borough 

NJ  Eastampton  township 

NJ  Eatontown  borough 

NJ  Edgewater  borough 

NJ  Edgewater  Park  township 

NJ  -Edison  township 

NJ  Egg  Harbor  township 

NJ  Elizabeth  city 

NJ  Elk  township 

NJ  Elmwood  Park  borough 

NJ  Emerson  borough 

NJ  Englewood  cJly 

NJ  Englewood  Cliffs  borough 

NJ  Englishlown  borough 

NJ  Essex  Fells  township 

NJ  Evesham  township 

NJ  Ewing  township 

NJ  Fair  Haven  borough 

NJ  Fair  Lawn  borough 

NJ  Fairfield  township 

NJ  Fairview  borough 

NJ  Fanwood  borough 

NJ  Fieldsboro  borough 

NJ  Florence  township 

NJ  Florham  Park  borough 

NJ  Fort  Lee  borough 

NJ  Franklin  Lakes  borough 

NJ  Franklin  township 

NJ  Freehold  borough 

NJ  Freehold  township 

NJ  Galloway  township 

NJ  Garfield  city 

NJ  Garwood  borough 

NJ  Gibbsboro  borough 

NJ  Glassboro  borough 

NJ  Glen  Ridge  Borough  township 

NT  Glen  Rock  borough 

NJ  Gloucester  City  city 

NJ  Gloucester  County 

NJ  Gloucester  township 

NJ  Green  Brook  township 

NJ  Greenwich  township 

NJ  Guttenberg  town 

NJ  Hackensack  city 

NJ  Haddon  Heights  borough 

N|  Haddon  township 

NJ  Haddonfield  borough 

NJ  Hainesporl  township 

NT  Haledon  borough 

NJ  Hamilton  township 

NJ  Hanover  township 

NI  Harding  township 

NJ  Harrington  Park  borough 

NJ  Harrison  town 

N|  Hasbrouck  Heights  borough 

NJ  Haworth  borough 

N|  Hawthorne  borough 

NJ  Hazlet  township 

N|  Helmetta  borough 

NJ  Highland  Park  borough 

NJ  Highlands  borough 


NJ  Hillsborough  township 

NJ  Hillsdale  borough 

NJ  Hillside  township 

NJ  Hi-Nella  borough 

NJ  Hoboken  citv 

NJ  Ho-Ho-Kus  borough 

NJ  Holmdel  township 

NJ  Hopatcong  borough 

NJ  Hopewell  township 

NJ  Howell  township 

N)  Hunterdon  County 

NJ  Interlaken  borough 

NJ  Irvington  township 

NJ  Island  Heights  borough 

NJ  Jackson  township 

NJ  Jamesburg  borough 

NJ  Jefferson  township 

NJ  Jersey  City  city 

NJ  Keanshurg  borough 

NJ  Kearny  town 

NJ  Kenilworth  borough 

NJ  Keyport  borough 

NJ  Kinnelon  borough 

NJ  Lakehurst  borough 

NJ  Lakewood  township 

NJ  Laurel  Springs  borough 

NJ  Lavallette  borough 

NJ  Lawnside  borough 

NJ  Lawrence  township 

NJ  Leonia  borough 

NJ  Lincoln  Park  borough 

NJ  Linden  city 

NJ  Lindenwold  boroi^ 

NJ  Linwood  city 

NJ  Little  Falls  township 

NJ  Little  Ferry  borough 

NJ  Little  Silver  borou^ 

NJ  Livingston  township 

NJ  Loch  Arbour  village 

NJ  Lodi  borough 

NJ  Long  Branch  city 

NJ  Longport  borough 

NJ  Lopatcong  township 

NJ  Lumberton  township 

NJ  Lyndhurst  township 

NJ  Madison  borough 

NJ  Magnolia  borough 

NJ  Mahwah  township 

NJ  Manalapan  township 

NJ  Manasquan  borough 

NJ  Manchester  township 

NJ  Mantoloking  borough 

NJ  Mantua  township 

NJ  Manville  borough 

NJ  Maple  Shade  township 

NJ  Maplewood  township 

NJ  Margate  City  city 

NJ  Marlboro  township 

NJ  Matawan  borough 

NJ  Maywood  borough 

NJ  Medford  Lakes  borough 

NJ  Medford  township 

NJ  Mendham  borough 

N]  Mendham  township 

NJ  Mercer  County 

NJ  Merchantville  borough 

NJ  Metuchen  borough 

NJ  Middlesex  borough 

NJ  Middlesex  County 

NJ  Middletown  township 

NJ  Midland  Park  borough 

NJ  Millbum  township 

NJ  Millstone  borough 

NJ  MilltOM-n  borough 

NJ  Millville  city 

NJ  Mine  Hill  towTiship 
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NT  Monmouth  Beach  borough 

Ml  Monmouth  County 

jN(  Monroe  township 

NJ  Montclair  township 

N|  Montvale  borough 

N]  Montville  township 

N|  Moonachie  borough 

NJ  Mooreslown  township 

NJ  Morris  County 

NJ  Morris  Plains  borough 

NJ  Morris  township 

NJ  Morristown  town 

N)  Mount  Arlington  borough 

NJ  Mount  Ephraira  borough 

NJ  Mount  Holly  township 

NJ  Mount  Laurel  township 

NJ  Mount  Olive  township 

Nf  Mountain  Lakes  borough 

N]  Mountainside  borough 

NJ  National  Park  borou^ 

NJ  Neptune  City  borough 

NJ  Neptune  township 

NJ  Netcong  borough 

NJ  New  Brunswick  city 

NJ  New  Milfcrd  borough 

NJ  New  Providence  borough 

NJ  Newark  city 

NJ  Newfleld  borough 

NJ  North  Arlington  borough 

NJ  North  Bergen  township 

NJ  North  Brunswick  township 

NJ  North  Caldwell  township 

NJ  North  Haledon  borough 

NJ  North  Plainfield  borough 

NJ  Northfield  city 

NJ  NorthvaJe  borough 

NJ  Norwood  borough 

NJ  Nutley  township 

NJ  Oakland  borough 

NJ  Oaklyn  borough 

NJ  Ocean  City  city 

NJ  Ocean  County 

NJ  Ocean  Gate  borough 

NJ  Ocean  township 

NJ  Oceanport  borough 

NJ  Old  Bridge  township 

NJ  Old  Tappan  borough 

NJ  Oradell  borough 

NJ  Palisades  Park  borough 

NJ  Palmyra  borough 

NJ  Paramus  borough 

NJ  Park  Ridge  borough 

NJ  Parsippany-Troy  Hills  township 

NJ  Passaic  city 

NJ  Passaic  County 

NJ  Passaic  township 

NJ  Paterson  city 

NJ  Paulsboro  borough 

NJ  Pennington  borough 

NJ  Penns  Grove  borough 

NJ  Pennsauken  township 

NJ  PennsvilJe  township 

NJ  Pequannock  township 

NJ  Perth  Amboy  city 

NJ  Phillipsburg  town 

NJ  Pine  Beach  borough 

NJ  Pine  Hill  borough 

NJ  Pine  Valley  borough 

NJ  Piscalaway  township 

NJ  Pitman  borough 

NJ  Pittsgrove  township 

NJ  Plainfield  city 

NJ  Pleasantville  city 

NJ  Pohatcong  township 

NJ  Point  Pleasant  Beach  borough 

NJ  Point  Pleasant  borough 


NJ    Pompton  Lakes  borough 

NJ     Prospect  Park  borough 

NJ     Rahway  city 

NJ    Ramsey  borough 

NJ  Randolph  township 

NJ  Ran  tan  borough 

NJ  Readinglon  township 

NJ  Red  Bank  borough 

NJ  Ridgefield  borough 

NJ  Ridgefield  Park  village 

NJ  Ridgewood  village 

NJ  Ringwood  borough 

NJ  River  Edge  borough 

NJ  River  Vale  township 

NJ  Riverdale  borough 

NJ  Riverside  township 

NJ  Riverton  borough 

NJ  Rochelle  Park  township 

NJ  Rockaway  borough 

NJ  Rockaway  township 

NJ  Rockleigh  borough 

NJ  Roseland  borough 

NJ  Roselle  borough 

NJ  Roselle  Park  borough 

NJ  Roxbury  township 

NJ  Rumson  borough 

NJ  Runnemede  borough 

NJ  Rutherford  borough 

NJ  Saddle  Brook  township 

NJ  Saddle  River  borough 

NJ  Salem  County 

NJ  Sayreville  borough 

NJ  Scotch  Plains  township 

NJ  Sea  Bright  borough 

NJ  Sea  Girt  borough 

NJ  Seaside  Heights  borough 

NJ  Seaside  Park  borough 

NJ  Secaucus  town 

NJ  Shamong  township 

NJ  Shrewsburv"  borough 

NJ  Shrewsbury  township 

NJ  Somerdale  borough 

NJ  Somers  Point  city 

NJ  Somerset  County 

NJ  Somerville  borough 

NJ  South  Amboy  city 

N]  South  Belmar  borough 

NJ  South  Bound  Brook  borough 

NJ  South  Brunswick  township 

NJ  South  Hackensack  township 

NJ  South  Orange  Village  township 

NJ  South  Plainfield  borough 

NJ  South  River  borough 

NJ  South  Toms  River  borough 

NJ  Spotswood  borough 

NJ  Spring  Lake  borough 

NJ  Spring  Lake  Heights  borough 

NJ  Springfield  township 

NJ  Stanhope  borough 

NJ  Stratford  borough 

NJ  Summit  city 

NJ  Sussex  County 

NJ  Tabernacle  township 

NJ  Tavistock  borough 

NJ  Teanec:k  township 

NJ  Tenafly  borough 

NJ  Telerboro  borough 

NJ  Tinton  Falls  borough 

NJ  Totowa  borough 

NJ  Trenton  city 

NJ  Union  Beach  bomugh 

NJ  Union  City  city 

NJ  Union  township 

NJ  Upper  Saddle  River  borough 

NJ  Upper  township 

NJ  Ventnor  City  city 


NJ  Verona  township 

NJ  Victor)'  Gardens  borough 

NJ  Vineland  city 

NJ  Voorhees  township 

NJ  VValdwick  borough 

NJ  Wall  township 

NJ  Wallinglon  borough 

NJ  Wanaque  borough 

NJ  Warren  County 

NJ  Warren  township 

NJ  Washington  township 

NJ  Watchung  borough 

NJ  Waterford  township 

NJ  Wayne  township 

NJ  Weehawken  township 

NJ  Wenonah  borough 

NJ  West  Caldwell  township 

NJ  West  Deptford  township 

NJ  West  Long  Branch  borough 

NJ  West  New  York  town 

NJ  West  Orange  township 

NJ  West  Paterson  borough 

NJ  Westampton  township 

NJ  Westfield  town 

NJ  Westville  borough 

NJ  Westwood  borough 

NJ  Wharton  borough 

Ni  Willingboro  township 

NJ  Winfield  township 

NJ  Winslow  township 

NJ  Woodbridge  township 

NJ  Woodbury  city 

NJ  Woodbury  Heights  borough 

NJ  Woodcliff  Lake  borough 

NJ  Woodlynne  borough 

NJ  Wood-Ridge  borough 

NJ  Wyckoff  township 

NM     Bernalillo  County 

NM     Corrales  village 

NM    Dona  Ana  County 

NM    Las  Cruces  city 

NM    Los  Ranchos  de  Albuquerque  village 

NM    Mesilla  town 

NM    Rio  Rancho  city 

NM    Sandoval  County 

NM    Santa  Fe  city 

NM     Santa  Fe  County 

NM    Sunland  Park  city 

NY  Albany  city 

NY  Albany  County 

NY  Amherst  town 

NY  Amityville  village 

NY  Ardsley  village 

NY  Ashland  town 

NY  Atlantic  Beach  village 

NY  Babylon  town 

NY  Babylon  village 

NY  Baldwinsville  village 

NY  Ballston  town 

NY  Barker  town 

NY  Baxter  Estates  village 

NY  Bayville  village 

NY  Beacon  city 

NY  Bedford  town 

NY  Belle  Terre  village 

NY  Bellerose  village 

NY  Bellport  village 

NY  Bethlehem  town 

NY  Big  Flats  town 

NY  Binghamton  city 

NY  Binghamton  town 

NY  Blasdell  village 

NY  Boston  town 

NY  Briarcliff  Manor  village 

NY  Brighton  town 

NY  Brightwaters  village 
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NY  Bronxville  village 

NY  Brookhaven  town 

H\  Brookville  village 

NY  Broome  County 

NY  Brunswick  town 

NY  Buchanan  village 

NY  Buffalo  city 

NY  Camillus  town 

HY  Camillus  village 

NY  Cannel  town 

NY  Cayuga  Heights  village 

NY  Cedarhurst  village 

NY  Charlton  town 

NY  Cheektowaga  toviTi 

NY  Chemung  County 

NY  Chenango  town 

NY  Chestnut  Ridge  village 

NY  Chili  town 

NY  Cicero  town 

NY  Clarence  town 

NY  Clarkstown  town 

NY  Clay  town 

NY  Clayville  village 

NY  Clifton  Park  town 

NY  Clinton  village 

NY  Cohoes  city 

NY  Colonie  town 

NY  Colonie  village 

NY  Conklin  town 

NY  Cornwall  on  Hudson  village 

NY  Cornwall  town 

NY  Cortlandt  town 

NY  Croton-on-Hudson  village 

NY  De  Witt  town 

NY  Deerfield  town 

NY  Depew  village 

NY  Dickinson  town 

NY  Dobbs  Ferry  village 

NY  Dr>'den  town 

NY  Dutchess  County 

NY  East  Fishkill  town 

NY*  East  Greenbush  town 

NY  East  Hills  village 

NY  East  Rochester  village 

NY  East  Rockaway  village 

NY  East  Syracuse  village 

NY  East  Williston  village 

NY  Eastchester  town 

NY  Elma  town 

NY  Elmira  city 

NY  Elmira  Heights  village 

NY  Elmira  town 

NY  Elmsford  village 

NY  Endicott  village 

NY  Erie  County 

NY  Evans  town 

NY  Fairport  village 

NY  Farmingdale  village 

NY  Fayetteville  village 

NY  Fen  ton  town 

NY  Fishkill  town 

NY  Fishkill  village 

NY  Floral  Park  village 

NY  Flower  Hill  village 

NY  Floyd  town 

NY  Fort  Edward  town 

NY  Fort  Edward  village 

NY  Frankfort  town 

NY  Freeport  village 

NY  Garden  City  village 

NY  Gates  town 

NY  Geddes  town 

NY  Glen  Cove  city 

NY  Glens  Falls  city 

NY  Glenville  town 

NY  Grand  Island  town 


NY  Grand  View-on-Hudson  villi 

NY  Great  Neck  Estates  village 

NY  Great  Neck  Plaza  village 

NY  Great  Neck  village 

NY  Greece  town 

NY  Green  Island  village 

NY  Greenburgh  town 

NY  Guilderland  tow^i 

NY  Halfinoon  town 

NY  Hamburg  town 

NY  Hamburg  village 

NY  Harrison  village 

NY  Hastings-on-Hudson  village 

NY  Haverstraw  town 

NY  Haverstraw  village 

NY  Hempstead  town 

NY  Hempstead  village 

NY  Henrietta  town 

NY  Herkimer  County 

NY  Hewlett  Bay  Park  village 

NY  Hewlett  Harbor  village 

NY  Hewlett  Neck  village 

NY  Hillburn  village 

NY  Horseheads  town 

NY  Horseheads  village 

NY  Hudson  Falls  village 

NY  Huntington  Bay  village 

NY  Huntington  town 

NY  Hyde  Park  town 

NY  Irondequoit  town 

NY  Irvington  village 

NY  Island  Park  village 

NY  Islandia  village 

NY  Islip  town 

NY  Ithaca  city 

NY  Ithaca  town 

NY  Johnson  City  village 

NY  Kenmore  village 

NY  Kensington  village 

NY  Kent  town 

NY  Kings  Point  village 

NY  Kingsbury  town 

NY  Kirkland  town 

NY  Kirkwood  town 

NY  La  Grange  town 

NY  Lackawanna  city 

NY  LaFayette  town 

NY  Lake  Grove  village 

NY  Lake  Success  village 

NY  Lancaster  town 

NY  Lancaster  village 

NY  Lansing  town 

NY  Lansing  village 

NY  Larchmont  village 

NY  Lattingtown  village 

NY  Lawrence  village 

N\  Lee  town 

NY  Lewiston  town 

NY  Lewiston  village 

NY  Lindenhurst  village 

NY  Liverpool  village 

NY  Lloyd  Harbor  village 

NY  Lloyd  town 

NY  Long  Beach  city 

NY  Lynbrook  village 

NY  Lysander  town 

NY  Malta  town 

NY  Malveme  village 

NY  Mamaroneck  town 

NY  Mamaroneck  village 

NY  Manlius  town 

NY  Manlius  village 

NY  Manorhaven  village 

NY  Marcy  town 

NY  Massapequa  Park  village 

NY  Matinecock  village 


NY  Menands  village 

NY  Mill  Neck  village 

NY  Mineola  village 

NY  Minoa  village 

NY  Monroe  County 

NY  Montebello  village 

NY  Montgomery  town 

NY  Moreau  town 

NY  Mount  Kisco  village 

NY  Mount  Pleasant  town 

NY  Mount  Vernon  city 

NY  Munsey  Park  village 

NY  Muttontown  village 

NY  New  Castle  town 

NY  New  Hartford  town 

NY  New  Hartford  village 

NY  New  Hempstead  village 

NY  New  Hyde  Park  village 

NY  New  Rochelle  city 

f>JY  New  Square  village 

NY  New  Windsor  town 

NY  New  York  Mills  village 

NY  Newburgh  city 

NY  Newburgh  town 

NY  Niagara  County 

NY  Niagara  Falls  city 

NY  Niagara  town 

NY  Niskayuna  town 

NY  North  Castle  town 

NY  North  Greenbush  town 

NY  North  Hempstead  town 

NY  North  Hills  village 

NY  North  Syracuse  village 

NY  North  Tarrytown  village 

NY  North  Tonawanda  city 

NY  Northport  village 

NY  Nyack  village 

NY  Ogden  to\**n 

NY  Old  Brookville  village 

NY  Old  Westbury  village 

NY  Oneida  County 

NY  Onondaga  County 

NY  Onondaga  town 

NY  Orange  County 

NY  Orangetown  town 

NY  Orchard  Park  town 

NY  Orchard  Park  village 

NY  Oriskany  village 

NY  Ossining  town 

NY  Ossining  village 

NY  Oswego  County 

NY  Owego  town 

NY  Oyster  Bay  town 

NY  Paris  town 

NY  Patchogue  village 

NY  Patterson  town 

NY  Peekskill  city 

NY  Pelham  Manor  village 

NY  Pelham  town 

NY  Pelham  village 

NY  Pendleton  town 

NY  Penfield  town 

NY  Perinton  town 

NY  Philipstpwn  town 

NY  Phoenix  village 

N\  Piermont  village 

NY  Pittsford  town 

NY  Pittsford  village 

NY  Plandome  Heights  village 

NY  Plandome  Manor  village 

NY  Plandome  village 

NY  Pleasant  Valley  town 

NY  Pleasantville  village 

NY  Poeslenkill  town 

NY  Pomona  village 

NY  Poospatuck  Reservation 
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NY    Poquott  village 

NY    Port  Chester  village 

NY    Port  Dickinson  village 

NY    Port  Jefferson  village 

NY    Port  Washington  North  village 

NY    Poughkeepsie  city 

NY     Poughkeepsie  town 

NY    Pound  Ridge  town 

NY    Putnam  County 

NY    Putnam  Valley  town 

NY    Queensbury  town 

NY    Ramapo  town 

NY    Rensselaer  city 

NY    Rensselaer  County 

NY    Riverhead  town 

NY    Rochester  city 

NY    Rockville  Centre  village 

NY    Rome  city 

NY    Roslyn  Estates  village 

NY    Roslyn  Harbor  village 

NY    Roslyn  village 

NY    Rotterdam  town 

NY    Russell  Gardens  village 

NY    Rye  Brook  village 

NY    Rye  city 

NY    Rye  town 

NY    Saddle  Rock  village 

NY    Salina  town 

NY    Sands  Point  village 

NY    Saratoga  County 

NY    Scarsdale  town 

NY    Scarsdale  village 

NY    Schaghticoke  town 

NY    Schenectady  city 

NY    Schenectady  County 

NY    Schodack  town 

NY    Schroeppel  town 

NY    Schuyler  town 

NY    Scotia  village 

NY    Sea  CUff  village 

NY    Shoreham  village 

NY    Sloan  village 

NY    Sloatsburg  village 

NY    Smithtown  town 

NY    Solvay  village 

NY    Somers  town 

NY    South  Floral  Park  village 

NY    South  Glens  Falls  village 

NY    South  Nyack  village 

NY    Southampton  town 

NY    Southport  town 

NY    Spencerport  village 

NY    Spring  Valley  village 

NY    Stewart  Manor  village 

NY     Stony  Point  town 

NY    Suffem  village 

NY    Suffolk  Count>' 

NY    Syracuse  city 

NY    Tarrytown  village 

NY    Thomaston  village 

NY    Tioga  County 

NY    Tompkins  County 

NY    Tonawanda  city 

NY    Tonawanda  town 

NY    Troy  city 

NY    Tuckahoe  village 

NY    Ulster  County 

NY    Union  town 

NY    Upper  Brookville  village 

NY    Upper  Nyack  village 

NY    Utica  city 

NY     Valley  Stream  village 

NY    Van  Buren  town 

NY    Vestal  town 

NY     Veteran  town 

NY     Village  of  the  Branch  village 


NY    Wappinger  town 
NY    Wappingers  Falls  village 
NY    Warren  County 
NY    Washington  County 
NY    Waterford  town 
NY    Waterford  village 
NY    Watervliet  city 
NY    \Vebstertown 
NY    Webster  village 
NY    Wesley  Hills  village 
NY    West  Haverstraw  village 
NY    West  Seneca  town 
NY    Westbury  village 
NY    Westchester  County 
NY    Western  town 
NY    Wheatfield  town 
NY    White  Plains  city 
NY    Whitesboro  village 
NY    Whitestown  town 
NY    Williamsville  village 
NY    Williston  Park  village 
NY    Woodsburgh  village 
NY    Yonkers  city 
NY    Yorktown  town 

NY    Yorkville  village 

OH    Addyston  village 

OH    Allen  County 

OH    Allen  township 

OH    Amberley  village 

OH    Amelia  village 

OH    American  township 

OH    Amherst  city 

OH    Amherst  township 

OH    Anderson  township 

OH    Arlington  Heights  village 

OH    Auglaize  County 

OH    Aurora  city 

OH    Austintown  township 

OH    Avon  city 

OH    Avon  Lake  city 

OH    Bainbridge  township 

OH    Barberton  city 

OH    Batavia  township 

OH    Bath  township 

OH     Bay  Village  city 

OH    Beachwood  city 

OH    Beaver  township 

OH    Beavercreek  city 

OH    Beavercreek  township 

OH    Bedford  city 

OH    Bedford  Heights  city 

OH    Bellaire  city 

OH    Bellbrook  city 

OH    Belmont  County 

OH     Belpre  city 

OH    Belpre  township 

OH    Bentleyville  village 

OH    Berea  city 

OH    Bethel  township 

OH    Bexley  city 

OH    Blendon  township 

OH    Blue  Ash  city 

OH    Boardman  township 

OH    Brady  Lake  village 

OH    Bratenahl  village 

OH    Brecksville  city 

OH    Brice  village 

OU    Bridgeport  village 

OH    Brilliant  village 

OH     Brimfield  township 

OH    Broadview  Heights  city 

OH    Brook  Park  city 

OH    BrookHeld  township 

OH    Brooklyn  city 

OH    Brooklyn  Heights  village 

OH    Brookside  village 


OH    Brown  township 

OH    Brownhetm  township 

OH    Brunswick  city 

OH    Brunswick  Hills  township 

OH    Butler  County 

OH    Butler  township 

OH    Campbell  city 

OH    Canfield  city 

OH    Canfield  township 

OH    Canton  city 

OH    Canton  township 

OH    Carlisle  township 

OH    Carlisle  village 

OH    Centerville  city 

OH    Chagrin  Falls  township 

OH    Chagrin  Falls  village 

OH    Champion  township 

OH    Chesapeake  village 

OH    Cheviot  city 

OH    Chippewa  township 

OH    Cincinnati  city 

OH    Clark  County 

OH    Clear  Creek  township 

OH    Clermont  County 

OH    Cleveland  city 

OH    Cleveland  Heights  city 

OH    Cleves  village 

OH    Clinton  township 

OH    Coal  Grove  village 

OH    Coitsville  township 

OH    Colerain  township 

OH    Columbia  township 

OH    Concord  township 

OH    Copley  township 

OH    Coventry  township 

OH    Cridersville  village 

OH    Cross  Creek  township 

OH    Cuyahoga  County 

OH    Cuyahoga  Falls  city 

OH    Cuyahoga  Heights  village 

OH    Deer  Park  city 

OH    Deerfield  township 

OH     Delaware  County 

OH    Delhi  township 

OH    Doylestown  village 

OH    Dublin  city 

OH    Duchouquet  township 

OH    East  Cleveland  city 

OH    Eastlake  city 

OH    Eaton  township 

OH    Elmwood  Place  village 

OH    Elyria  city 

OH    Elyria  township 

OH    Englewood  city 

OH    Erie  County 

OH    Etna  township 

OH    Euclid  city 

OH    Evendate  village 

OH    Fairbom  city 

OH     Fairfax  village 

OH    Fairfield  city 

OH    Fairfield  County 

OH    Fair6eld  township 

OH    Fairlawn  city 

OH    Fairport  Harbor  village 

OH    Fairview  Park  city 

OH    Fayette  township 

OH    Forest  Park  city 

OH    Fort  Shawnee  village 

OH     Franklin  city 

OH    Franklin  County 

OH    Franklin  township 

OH    Gahanna  city 

OH    Garfield  Heights  city 

OH    Geauga  County 

OH    Genoa  township 


OH  German  township 

OH  Girard  city 

OH  Glendale  village 

OH  Glenwillow  village 

OH  Golf  Manor  village 

OH  Goshen  township 

OH  Grand  Puver  village 

OH  Grandview  Heights  city 

OH  Green  township 

OH  Green  village 

OH  Greene  County 

OH  Greenhills  village 

OH  Grove  City  city 

OH  Groveport  village 

OH  Hamilton  city   " 

OH  Hamilton  County 

OH  Hamilton  township 

OH  Hanging  Rock  village 

OH  Hanover  township 

OH  Harbor  View  village 

OH  Harrison  township 

OH  Hartville  village 

OH  Heath  city 

OH  Highland  Heights  city 

OH  Hilliard  city 

OH  Hills  and  Dales  village 

OH  Hincklev  township 

OH  Holland'village 

OH  Howland  township 

OH  Hubbard  city 

OH  Hubbard  township 

OH  Huber  Heights  city 

OH  Hudson  township 

OH  Hudson  village 

OH  Independence  city 

OH  Ironton  city 

OH  Island  Creek  township 

OH  lackson  township 

OH  Jefferson  County 

OH  Jefferson  township 

OH  Jerome  township 

OH  Kent  city 

OH  Kettering  city 

OH  Kirtland  city 

OH  Lake  County 

OH  Lake  township 

OH  Lakeline  village 

OH  Lakemore  village 

OH  Lakewood  city 

OH  Lawrence  County 

OH  Lawrence  township 

OH  Lemon  township 

OH  Lexington  \illage 

OH  Liberty  township 

OH  Licking  County 

OH  Licking  township 

OH  Lima  city 

OH  Lima  township 

OH  Lincoln  Heights  city 

OH  Linndale  village 

OH  Lockland  village 

OH  Lorain  city 

OH  Lorain  County 

OH  Louisville  city 

OH  Loveland  city 

OH  Lowellville  village 

OH  Lucas  County 

OH  Lyndhurst  city 

OH  Macedonia  city 

OH  Mad  River  township 

OH  Madeira  city 

OH  Madison  tojvnship 

OH  Mahoning  County 

OH  Maineville  village 

OH  Mansfield  city 

OH  Maple  Heights  city 


OH  Marble  Cliff  village 

OH  Mariemont  village 

OH  Martins  Ferr>'  city 

OH  Mason  city 

OH  Massillon  city 

OH  Maumee  city 

OH  Mavfield  Heights  city 

OH  Mayfield  village 

OH  McDonald  village 

OH  Mead  touTiship 

OH  Medina  County 

OH  Mentor  city 

OH  Mentor-on -the- Lake  city 

OH  Meyers  Lake  village 

OH  Miami  County 

OH  Miami  township 

OH  Miamisburg  city 

OH  Middleburg  Heights  city 

OH  Middletown  city 

OH  Mifflin  township 

OH  Milford  city 

OH  Millbury  village 

OH  Millville  village 

OH  Minerva  Park  village 

OH  Mingo  lunction  city 

OH  Mogadore  village 

OH  Monclova  township 

OH  Monroe  township 

OH  Monroe  village 

OH  Montgomery  city 

OH  Montgomery  County 

OH  Moorefield  township 

OH  Moraine  city 

OH  Moreland  Hills  village 

OH  Mount  Healthy  city 

OH  Muiut>e  Falls  village 

OH  New  Miami  village 

OH  New  Middletown  village 

OH  New  Rome  village 

OH  Newark  city 

OH  Newark  township 

OH  Newburgh  Heights  village 

OH  Newton  township 

OH  Newtown  village 

OH  Niles  city 

OH  Nimishillen  township 

OH  North  Bend  village 

OH  North  Canton  city 

OH  North  College  Hill  city 

OH  North  Olmsted  city 

OH  North  Randall  villiage 

OH  North  Ridgeville  city 

OH  North  Royalton  cit>' 

OH  Northfield  Center  township 

OH  Northfield  village 

OH  Northwood  city 

OH  Norton  city 

OH  Norwich  township 

OH  Norwood  city 

OH  Oakwood  city 

OH  Oakwood  village 

OH  Obetz  village 

OH  Ohio  township 

OH  Olmsted  Falls  city 

OH  Olmsted  township 

OH  Ontario  village 

OH  Orange  township 

OH  Orange  village 

OH  Oregon  city 

OH  Ottawa  County 

OH  Ottawa  Hills  village 

OH  Painesville  city 

OH  Painesville  township 

OH  Palmyra  township 

OH  Parma  city 

OH  Parma  Heights  city 


OH  Pease  township 

OH  Pepper  Pike  city 

OH  Perr>'  township 

OH  Perr)'sburg  city 

OH  Perr^'sburg  city 

OH  Perrysburg  township 

OH  Pierce  township 

OH  Plain  township 

OH  Pleasant  township 

OH  Poland  township 

OH  Poland  village 

OH  Portage  County 

OH  Powell  village 

OH  Prairie  township 

OH  Proclorville  village 

OH  Pultney  township 

OH  Randolph  township 

OH  Ravenna  city 

OH  Ravenna  township 

OH  Reading  city 

OH  Reminderville  village 

OH  Re>'noldsburg  city     . 

OH  Richfield  loM-nship 

OH  Richfield  village 

OH  Richland  County 

OH  Richmond  Heights  city 

OH  Riveredge  township 

OH  Riverlea  village 

OH  Riverside  village 

OH  Rocky  River  city 

OH  Rome  township 

OH  Ross  township 

OH  Rossford  city 

OH  Russell  township 

OH  Russia  township 

OH  Sagamore  Hills  township 

OH  Seven  Hills  city 

OH  Shadyside  village 

OH  Shaker  Heights  city 

OH  Sharon  township 

OH  Sharonville  city 

OH  Shawnee  Hills  village 

OH  Shawnee  township 

OH  Sheffield  Lake  city 

OH  Sheffield  township 

OH  Sheffield  village 

OH  Silver  Lake  village 

OH  Silverton  city 

OH  Solon  city 

OH  South  Amherst  village 

OH  South  Euclid  city 

OH  South  Point  village 

OH  South  Russell  village 

OH  Springboro  city 

OH  Springdale  city 

OH  Springfield  city 

OH  Springfield  township 

OH  St.  Bernard  city 

OH  St.  Clair  township 

OH  Stark  County 

OH  Steubenville  city 

OH  Steubenville  township 

OH  Stow  city 

OH  Strongsville  dty 

OH  Struthers  city 

OH  Suffield  township 

OH  Sugar  Bush  Knolls  village 

OH  Sugar  Creek  township 

OH  Summit  County 

OH  Sycamore  township 

OH  Sylvania  city 

OH  Sylvania  township 

OH  Sv-mmes  township 

OH  Tallmadge  city 

OH  Terrace  Park  \illage 

OH  The  Village  of  Indian  Hill  dty 


68828       Federal  Register/ Vol.  64,  No.  235/ Wednesday.  December  8.  1999 /Rules  and  Regulations 


Federal  Register/ Vol.  64,  No.  235 /Wednesday.  December  8.  1999 /Rules  and  Regulations       68829 


OH  Timberlake  village 

OH  Trenton  city 

OH  Trotwood  city 

OH  Troy  township 

OH  Trumbull  County 

OH  Truro  township 

OH  Turtle  Creek  township 

OH  Tuscarawas  township 

OH  Twinsburg  city 

OH  Twinsburg  township 

OH  Union  city 

OH  Union  County 

OH  Union  township 

OH  Universil)*  Heights  city 

OH  Upper  Arlington  city 

OH  Upper  township 

OH  Urbancrest  village 

OH  Valley  View  village 

OH  Valleyview  village 

OH  Vandalia  city 

OH  Vermilion  city 

OH  Vermilion  township 

OH  Violet  township 

OH  Wadsworth  city 

OH  Wadsworth  township 

OH  Waite  Hill  village 

OH  Walbridge  village 

OH  Walton  Hills  village 

OH  Warren  city 

OH  Warren  County- 

OH  Warren  township 

OH  Warrensville  Heights  city 

OH  Warrensville  township 

OH  Washington  County 

OH  Washington  township 

OH  Wayne  County 

OH  Wayne  township 

OH  Weathersfield  township 

OH  Wells  township 

OH  West  Carrollton  City  city 

OH  West  Milton  village 

OH  Westerville  city 

OH  Westlake  citv 

OH  Whitehall  city 

OH  Whitewater  township 

OH  WicUiffecity 

OH  Willoughby  citv 

OH  Willoughby  Hills  citv 

OH  Willowick  city 

OH  Wintersville  vill^e 

OH  Wood  County 

OH  Woodlawn  village 

OH  Woodmere  village 

OH  Worthington  city 

OH  Wyoming  city 

OH  Youngstown  city 

OK  Arkoma  town 

OK  Bethany  city 

OK  Bixby  city 

OK  Broken  Arrow  city 

OK  Canadian  County 

OK  Catoosa  city 

OK  Choctaw  city 

OK  Cleveland  County 

OK  Comanche  County 

OK  Creek  County 

OK  Del  City  city 

OK  Edmond  city 

OK  Forest  Park  town 

OK  Hall  Park  town 

OK  Harrah  town 

OK  Jenks  city 

OK  Jones  town 

OK  Lake  Aluma  town 

OK  Lawton  city 

OK  Le  Flore  County 


OK  Logan  County 

OK  Midwest  City  city 

OK  Moffett  town 

OK  Moore  city 

OK  Mustang  city 

OK  Nichols  Hills  city 

OK  Nicoma  Park  city 

OK  Norman  city 

OK  Oklahoma  County 

OK  Osage  County 

OK  Pottawatomie  County 

OK  Rogers  County 

OK  Sand  Springs  city 

OK  Sequoyah  County 

OK  Smith  Village  town 

OK  Spencer  city 

OK  The  Village  city 

OK  Tulsa  County 

OK  Valley  Brook  town 

OK  Wagoner  County 

OK  Warr  Acres  city 

OK  Woodlawn  Park  town 

OK  Yukon  city 

OR  Centra]  Point  city 

OR  Columbia  County 

OR  Durham  city 

OR  Jackson  County 

OR  Keizer  city 

OR  King  City  city 

OR  Lane  County 

OR  Marion  County 

OR  Maywood  Park  city 

OR  Medfordcily 

OR  Phoenix  city 

OR  Polk  County 

OR  Rainier  city 

OR  Springfield  city 

OR  Troutdale  city 

OR  Tualatin  city 

OR  Wood  Village  city 

PA  Abington  township 

PA  Adamsbuig  borough 

PA  Alburtis  borough 

PA  Aldan  borough 

PA  Aleppo  township 

PA  Aliquippa  city 

PA  Allegheny  County 

PA  Allegheny  township 

PA  Allen  township 

PA  Allenporl  borough 

PA  Alsace  township 

PA  Altoona  city 

PA  Ambler  borough 

PA  Ambridge  borough 

PA  Amwell  township 

PA  Antis  township 

PA  Antrim  township 

PA  Arch  bald  borough 

PA  Arnold  city 

PA  Ashley  borough 

PA  Aspinwall  borough 

PA  Aston  township 

PA  Avalon  borough 

PA  Avoca  borough 

PA  Baden  borough 

PA  Baldwin  borough 

PA  Baldwin  township 

PA  Beaver  borough 

PA  Beaver  County 

PA  Beaver  Falls  city 

PA  Bell  Acres  borough 

PA  Belle  Vernon  borough 

PA  Betlevue  borough 

PA  Ben  Avon  borough 

PA  Ben  Avon  Heights  borough 

PA  Bensalem  township 


PA  Berks  County 

PA  Bern  township 

PA  Bethel  Park  borough 

PA  Bethel  township 

PA  Bethlehem  city 

PA  Bethlehem  township 

PA  Big  Beaver  borough 

PA  Birdsboro  borough 

PA  Birmingham  township 

PA  Blair  County 

PA  Blair  township 

PA  Blakely  borough 

PA  Blawnox  borough 

PA  Boyertown  borough 

PA  Brackenridge  borough 

PA  Braddock  borough 

PA  Braddock  Hills  borough 

PA  Bradfordwoods  borough 

PA  Brentwood  borough 

PA  Bridgeport  borough 

PA  Bridgeville  borough 

PA  Bridgewater  borough 

PA  Brighton  township 

PA  Bristol  borough 

PA  Bristol  township 

PA  Brookhaven  borough 

PA  Brownstown  borough 

PA  Brownsville  borough 

PA  Brownsville  township 

PA  Bryn  Athyn  borough 

PA  Buckingham  township 

PA  Bucks  County 

PA  California  borough 

PA  Cain  township 

PA  Cambria  County 

PA  Camp  Hill  borough 

PA  Canonsburg  borough 

PA  Canton  township 

PA  Carbondale  city 

PA  Carbondale  township 

PA  Carnegie  borough 

PA  Carroll  township 

PA  Castle  Shannon  borough 

PA  Catasauqua  borough 

PA  Cecil  township 

PA  Center  township 

PA  Centre  County 

PA  Chalfant  borough 

PA  Chalfont  borough 

PA  Charleroi  borough 

PA  Charlestown  township 

PA  Chartiers  township 

PA  Cheltenham  township 

PA  Chester  city 

PA  Chester  County 

PA  Chester  Heights  borough 

PA  Chester  township 

PA  Cheswick  borough 

PA  Chippewa  township 

PA  Churchill  borough 

PA  Clairton  city 

PA  Clarks  Green  borough 

PA  Clarks  Summit  borough 

PA  Clifton  Heights  borough 

PA  Coal  Center  borough 

PA  Coatesville  city 

PA  Colebrookdale  township 

PA  College  township 

PA  Collegeville  borough 

PA  Collier  township 

PA  Collingdale  borough 

PA  Columbia  borough 

PA  Colwyn  borough 

PA  Concord  township 

PA  Conemaugh  township 

PA  Conestoga  township 


PA  Conewago  township 

PA  Conshohocken  borough 

PA  Conway  borough 

PA  Coplay  borough 

PA  Coraopoiis  borough 

PA  Courtdale  borough 

PA  Crafton  borough 

PA  Crescent  township 

PA  Cumberland  County 

PA  Cumru  township 

PA  Daisytown  borough 

PA  Dale  borough 

PA  Dallas  borough 

PA  Dallas  township 

PA  Dallastown  borough 

PA  Darby  borough 

PA  Darby  township 

PA  Daugberty  township 

PA  Dauphin  County 

PA  Delaware  County 

PA  Delmont  borough 

PA  Derry  township 

,  PA  Dickson  City  borough 

PA  Donora  borough 

PA  Dormont  borough 

PA  Douglass  township 

PA  Dover  borough 

PA  Dover  township 

PA  Downingtown  borough 

PA  Doylestown  borough 

PA  Doylestown  township 

PA  Dravosburg  borough 

PA  Duboistown  borough 

PA  Duncansville  borough 

PA  Dunlevy  borough 

PA  Dunmore  borough 

PA  Dupont  borough 

PA  Duquesne  city 

PA  Duryea  borough 

PA  East  Allen  township 

PA  East  Bradford  township 

PA  East  Brandywine  township 

PA  East  Cain  township 

PA  East  Conemaugh  borough 

PA  East  Coventry  township 

PA  East  Deer  township 

PA  East  Fallowfield  township 

PA  East  Goshen  township 

PA  East  Hempfield  township 

PA  East  Lampeter  township 

PA  East  lansdowne  borough 

PA  East  McKeesport  boroi^ 

PA  East  Norriton  township 

PA  East  Pennsboro  township 

PA  East  Petersburg  borough 

PA  East  Pikeland  township 

PA  East  Pittsburgh  borough 

PA  East  Rochester  borough 

PA  East  Taylor  township 

PA  East  Vincent  township 

PA  East  Washington  borough 

PA  East  Whileland  township 

PA  Easton  city 

PA  Easttown  township 

PA  Eastvale  borough 

PA  Economy  borough 

PA  Eddystone  borough 

PA  Edgewood  borough 

PA  Edgeworth  borough 

PA  Edgmont  township 

PA  Edwardsville  borough 

PA  Elco  borough 

PA  Elizabeth  borough 

PA  Elizabeth  township 

PA  EUport  borough 

PA  Ellwood  City  borough 


PA  Emmaus  borough 

PA  Emswortb  borough 

PA  Erie  city 

PA  Erie  County 

PA  Etna  borough 

PA  Exeter  borough 

PA  Exeter  township 

PA  Export  borough 

PA  Fairfield  township 

PA  Fairview  township 

PA  Fallowfield  township 

PA  Falls  township 

PA  Fallston  borough 

PA  Farrell  city 

PA  Fayette  City  borough 

PA  Fayette  C-ounty 

PA  Fell  township 

PA  Ferguson  township 

PA  Femdale  borough 

PA  Findlay  township 

PA  Finleyville  borough 

PA  Folcroft  borough 

PA  Forest  Hills  borough 

PA  Forks  township 

PA  Forty  Fort  borough 

PA  Forward  township 

PA  Fountain  Hill  borough 

PA  Fox  Chapel  borough 

PA  Franconia  township 

PA  Franklin  borough       » 

PA  Franklin  County 

PA  Franklin  Park  borough 

PA  Franklin  township 

PA  Frankstown  township 

PA  Frazer  township 

PA  Freedom  borough 

PA  Freemansburg  borough 

PA  Geistown  borough 

PA  Glassport  borough 

PA  Glendon  borough 

PA  Glenfieid  borough 

PA  Glenolden  borough 

PA  Green  Tree  borough 

PA  Greensburg  city 

PA  Haltam  borou^ 

PA  Hampden  township 

PA  Hampton  township 

PA  Hanover  township 

PA  Harborcreek  township 

PA  Harmar  township 

PA  Harmony  township 

PA  Harris  township 

PA  Harrisburg  city 

PA  Harrison  township 

PA  Harveys  Lake  borough 

PA  Hatboro  borough 

PA  Hatfield  borough 

PA  Hatfield  township 

PA  Haverford  township 

PA  Haysville  borough 

PA  Heidelberg  borough 

PA  Hellam  township 

PA  Hellertown  borough 

PA  Hempfield  township 

PA  Hepburn  township 

PA  Hermitage  city 

PA  Highspire  borough 

PA  Hilltown  township 

PA  HoUidaysburg  borough 

PA  Homestead  borough 

PA  Homewood  borough 

PA  Hopewell  township 

PA  Horsham  township 

PA  Houston  borough 

PA  Hughestown  borough 

PA  Hulmeville  borough 


PA  Hummelstown  borough 

PA  Hunker  borough   - 

PA  Indiana  township 

PA  Ingram  borough 

PA ,  Irwin  borough 

PA  Ivyland  borough 

PA  Jackson  township 

PA  Jacobus  borough 

PA  Jeannette  city 

PA  Jefferson  borough 

PA  Jenkins  township 

PA  Jenkintown  borough 

PA  Jermyn  borough 

PA  Jessup  borough 

PA  Johnstown  city 

PA  Juniata  township 

PA  Kenhorst  borough 

PA  Kennedy  township 

PA  Kilbuck  township 

PA  Kingston  borough 

PA  Kingston  township 

PA  Koppel  borough 

PA  Lackawaima  County 

PA  Laflin  borough 

PA  Lancaster  city 

PA  Lancaster  County 

PA  Lancaster  township 

PA  Langhome  borough 

PA  Langhome  Manor  borough 

PA  Lansdale  borough 

P.\  Lansdowne  borough 

PA  Larksville  borough 

PA  L.aurel  Run  borough 

PA  Laureldale  borough 

PA  Lawrence  County 

PA  Lawrence  Park  township 

PA  Lebanon  County 

PA  Leesport  borough 

PA  Leet  township 

PA  -  Leetsdale  borough 

PA  Lehigh  County 

PA  Lehman  township 

PA  Lemoyne  borough 

PA  Liberty  borough 

PA  Limerick  township 

PA  Lincoln  borough 

PA  Lititz  borough 

PA  Logan  township 

PA  Loganvtile  borough 

PA  London  Britain  township 

PA  Londonderry  township 

PA  Lorain  borough 

PA  Lower  Allen  township 

PA  Lower  Alsace  township 

PA  Lower  Burrell  city 

PA  Lower  Chichester  township 

PA  Lower  Frederick  township 

PA  Lower  Gwynedd  township 

PA  Lower  Heidelberg  township 

PA  Lower  Macungie  township 

PA  Lower  Makefield  township 

PA  Lower  Merion  township 

PA  Lower  Moreland  township 

PA  Lower  Nazareth  township 

PA  Lower  Paxton  township 

PA  Lower  Pottsgrove  township 

PA  Lower  Providence  township 

PA  Lower  Salford  township 

PA  Lower  Saucon  Township 

PA  Lower  Southampton  township 

PA  Lower  Swatara  township 

PA  Lower  Yoder  township 

PA  Loyalsock  township 

PA  Luzerne  borough 

PA  Luzerne  County 

PA  Luzerne  township 


68830       Federal  Register / Vol.  64,  No.  235 /Wednesday.  December  8.  1999 /Rules  and  Regulations 


PA  Lycoming  County 

PA  Lycoming  township 

HA  Macungie  borough 

PA  Madison  borough 

PA  Maidencreek  township 

PA  Malvern  borough 

PA  Manchester  township 

PA  Manheim  township 

PA  Manor  borough 

PA  Manor  township 

PA  Marcus  Hook  borough 

PA  Marple  township 

PA  Marshall  township 

PA  Marysville  borough 

PA  Mayfield  borough 

PA  McCondless  township 

PA  McKean  township 

PA  McKees  Rocks  borough 

PA  McKeesport  city 

PA  Mechanicsburg  borough 

PA  Media  borough 

PA  Mercer  County 

PA  Middle  Taylor  township 

PA  Middletown  borough 

PA  Middletown  towTiship 

PA  Millboume  borough 

PA  Millcreek  townstiip 

PA  MiUersville  borough 

PA  Millvale  borough 

PA  Modena  borough 

PA  Mohnton  borough 

PA  Monaca  borough 

PA  Monessen  city 

PA  Monongaheta  city 

PA  Monroe  township 

PA  Montgomery  County 

PA  Montgomery  township 

PA  Montoursville  borough 

PA  Moon  township 

PA  Moosic  borough 

PA  Morrisville  borough 

PA  Morton  borough 

PA  Mount  Lebanon  township 

PA  Mount  Oliver  borough 

PA  Mount  Penn  borough 

PA  Mountvitle  borough 

PA  Muhlenberg  township 

PA  Munhall  borough 

PA  Municipality  of  Monroeville  borough 

PA  Municipality  of  Murrysville  borough 

PA  Nanticoke  city 

PA  Narberth  borough 

PA  Nether  Providence  township 

PA  Neville  township 

PA  New  Brighton  borough 

PA  New  Britain  borough 

PA  New  Britain  township 

PA  New  Cumberland  borough 

PA  New  Eagle  borough 

PA  New  Galilee  borough 

PA  New  Garden  township 

PA  New  Hanover  township 

PA  New  Kensington  city 

PA  New  Sewickley  township 

PA  New  Stanton  borough 

PA  Newell  borough 

PA  Newport  township 

PA  Newrton  township 

PA  Newtown  borough 

PA  Newtown  township 

P.-\  Norristown  borough 

PA  North  Belle  Vernon  borough 

PA  North  Braddock  borough 

PA  North  Catasauqua  borough 

PA  North  Charleroi  borough 

PA  North  Coventry-  township 


PA  North  Franklin  township 

PA  North  Huntingdon  township 

PA  North  Irwin  borough 

PA  North  Londonderry  township 

PA  North  Sewickley  township 

PA  North  Strabane  township 

PA  North  Versailles  township 

PA  North  Wales  borough 

PA  North  Whitehall  township 

PA  North  York  borough 

PA  Northampton  borough 

PA  Northampton  County 

PA  Northampton  township 

PA  Norwood  borough 

PA  Oakmont  borough 

PA  O'Hara  township 

PA  Ohio  township 

PA  Old  Forge  borough 

PA  Old  Lycoming  township 

PA  Olyphant  borough 

PA  Ontelaunee  township 

PA  Osborne  borough 

PA  Paint  borough 

PA  Paint  township 

PA  Palmer  township 

PA  Palmyra  borough 

PA  Parkside  borough 

PA  Patterson  Heights  borough 

PA  Patterson  township 

PA  Patton  township 

PA  Paxtang  borough 

PA  Penbrook  borough 

PA  Penn  borough 

PA  Penn  Hills  township 

PA  Penn  township 

PA  Pennde)  borough 

PA  Pennsbur>'  Village  borough 

PA  Pequea  township 

PA  Perkiomen  township 

PA  Perry  County 

PA  Perry  township 

PA  Peters  township 

PA  Phoenixville  borough 

PA  Pine  towrnship 

PA  Pitcairn  borough 

PA  Pittsburgh  city 

PA  Pittston  city 

PA  Pittston  township 

PA  Plains  township 

PA  Pleasant  Hills  borough 

PA  Plum  borough 

PA  Plymouth  borough 

PA  Plymouth  township 

PA  Port  Vue  borough 

PA  Potter  township 

PA  Pottstown  borough 

PA  Pringle  borough 

PA  Prospect  Park  borough 

PA  Pulaski  township 

PA  Radnor  township 

PA  Rankin  borough 

PA  Ransom  township 

PA  Reading  city 

PA  Red  Lion  borough 

PA  Reserve  township 

PA  Richland  township 

PA  Ridley  Park  borough 

PA  Ridley  township 

PA  Robinson  tovtmship 

PA  Rochester  borough 

PA  Rochester  township 

PA  Rockledge  borough 

PA  Roscoe  borough 

P.^  Rose  Valley  borough 

PA  Ross  township 

PA  Rosslyn  Farms  borough 


PA  Rostraver  township 

PA  Royatton  borough 

PA  Royersford  borough 

PA  Rutledge  borough 

PA  Salem  township 

PA  SalisbuT)'  township 

PA  Scalp  Level  borough 

PA  Schuylkill  township 

PA  Schwenksville  borough 

PA  Scott  township 

PA  Scranton  city 

PA  Sewicklev  borough 

PA  Sewickley  Heights  borough 

PA  Sewickley  Hills  borough 

PA  Sewickley  township 

PA  Shaier  township 

PA  Sharon  city 

PA  Sharon  Hill  borough 

PA  Sharpsburg  borau^ 

PA  Sharpsville  borough 

PA  Shenango  township 

PA  Shillington  borough 

PA  Shiremanstown  borough 

PA  Silver  Spring  township 

PA  Sinking  Spring  borough 

PA  Skippack  township 

PA  Somerset  County 

PA  Souderton  borough 

PA  South  Abington  township 

PA  South  Coatesville  borough 

PA  South  Fayette  township 

PA  South  Greensburg  borough 

PA  South  Hanover  township 

PA  South  Heidelberg  township 

PA  South  Heights  borough 

PA  South  Huntingdon  township 

PA  South  Park  township 

PA  South  Pymatuning  township 

PA  South  Strabane  township 

PA  South  Whitehall  township 

PA  South  Williamsport  borough 

PA  Southmonl  borough 

PA  Southwest  Greensburg  borough 

PA  Speers  borough 

PA  Spring  City  borough 

PA  Spring  Garden  township 

PA  Spring  township 

PA  Springdale  borough 

PA  Springdale  township 

PA  Springettsbury  township 

PA  Springfield  township 

PA  St.  Lawrence  borough 

PA  Slate  College  borough 

PA  Steelton  borough 

PA  Stockdale  borough 

PA  Stonycreek  township 

PA  Stnwe  township 

PA  Sugar  Notch  borough 

PA  Summit  township 

PA  Susquehanna  township 

PA  Sutersviile  borough 

PA  Swarthmore  borough 

PA  Swalara  township 

PA  Swissvale  borough 

PA  Swoyersville  borough 

PA  Tarentum  borough 

PA  Taylor  borough 

PA  Telford  borough 

PA  Temple  borough 

PA  Thornburg  borough 

PA  Thornbun,'  township 

PA  Throop  borough 

PA  Tinicum  township 

PA  Towamencin  township 

PA  Trafford  borough 

PA  Trainer  borough 
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PA  Trappe  borough 

PA  Tredyffrin  tov^mship 

PA  Tullytown  borough 

PA  Turtle  Creek  borough 

PA  Union  township 

PA  Upland  borough 

PA  Upper  Allen  township 

PA  Upper  Chichester  township 

PA  Upper  Darby  township 

PA  Upper  Dublin  township 

PA  Upper  Gwynedd  township 

PA  Upper  Leacock  township 

PA  Upper  Macungie  township 

PA  Upper  Makefield  township 

PA  Upper  Merion  township 

PA  Upper  Milford  township 

PA  Upper  Moreland  township 

PA  Upper  Pottsgrove  township 

PA  Upper  Providence  township 

PA  Upper  Saucon  township 

PA  Upper  Southampton  township 

PA  Upper  St.  Clair  township 

PA  Upper  Yoder  township 

PA  Uwchlan  township 

PA  Valley  township 

PA  Vanport  township 

PA  Verona  borough 

PA  Versailles  borough 

PA  Wall  borough 

PA  Warminster  township 

PA  Warrington  township 

PA  Warrior  Run  borough 

PA  Warwick  township 

PA  Washington  city 

PA  Washington  County 

PA  Washington  township 

PA  Wayne  township 

PA  Wemersville  borough 

PA  Wesleyville  borough 

PA  West  Bradford  township 

PA  West  Brownsville  borough 

PA  West  Chester  borough 

PA  West  Conshohocken  borough 

PA  West  Deer  township 

PA  West  Earl  township 

PA  West  Easton  borough 

PA  West  Elizabeth  borough 

PA  West  Fairview  borough 

PA  West  Goshen  township 

PA  West  Hanover  township 

PA  West  Hempfield  township 

PA  West  Homestead  borough 

PA  West  Lampeter  township 

PA  West  Lawn  borough 

PA  West  Manchester  township 

PA  West  Mayfield  borough 

PA  West  Middlesex  borough 

PA  West  Mifflin  borough 

PA  West  Newton  borough 

PA  West  Norriton  township 

PA  West  Pikeland  township 

PA  West  Pittston  borough 

PA  West  Pottsgrove  township 

PA  West  Reading  borough 

PA  West  Taylor  township 

PA  West  View  borough 

PA  West  Whiteiand  township 

PA  West  Wyoming  borough 

PA  West  York  borough 

PA  Weslmont  borough 

P.A  Westmoreland  County 

PA  Westtown  township 

PA  Wheatland  borough 

P.A  Whitaker  borough 

PA  White  Oak  borough 

PA  White  township 


PA  Whitehall  township 

PA  Whitemarsh  township 

PA  Whitpain  township 

PA  Wilkes-Barre  city 

PA  Wilkes-Barre  township 

PA  Wilkins  township 

PA  Wilkinsburg  borough 

PA  Williams  township 

PA  Williamsport  city 

PA  Willistown  township 

PA  Wilmerding  borough 

PA  Wilson  borough 

PA  Windber  borough 

PA  Windsor  borough 

PA  Windsor  township 

PA  Worcester  township 

PA  Wormleysburg  borough 

PA  Wrightsville  borough 

PA  Wyoming  borough 

PA  Wyomissing  borough 

PA  Wyomissing  Hills  borough 

PA  Yardley  borough 

PA  Yatesville  borough 

PA  Yeadon  borough 

PA  Yoe  borough 

PA  York  city 

PA  York  County 

PA  York  township 

PA  Youjigwood  through 

PR  Aibonita 

PR  Anasco 

PR  Aquada 

PR  Aquadilla 

PR  Aquas  Buenas 

PR  Arecibo 

PR  Bayamon 

PR  Cabo  Rojo 

PR  Caguas 

PR  Camuy 

PR  Canovanas 

-    PR  Catano 

PR  Cayey 

'      PR  Cidra 

PR  Dorado 

PR  Guaynabo 

PR  Gurabo 

PR  HaUllo 

PR  Hormigueros 

PR  Humacao 

PR  Juncos 

PR  Las  Piedras 

PR  Loiza 

PR  Manati 

PR  Mayaguez 

PR  Moca 

PR  Naguabo 

PR  Naranjito 

PR  Penuelas 

PR  Ponce 

PR  Rio  Grande 

PR  San  German 

PR  San  Lorenzo 

PR  Toa  Alta 

PR  ToaBaja 

PR  TrujilloAlto 

PR  Vega  Aha 

PR  Vega  Baja 

PR  Yabucao 

Rl  Barringlon  town 

Rl  Bristol  town 

Rl  Burrillville  town 

Rl  Central  Falls  city 

Rl  Coventry  town 

Rl  Cranston  city 

Rl  Cumberland  town 

Rl  East  Greenwich  town 


Rl  East  Providence  city 

Rl  Clocester  town 

Rl  Jamestown  town 

Rl  lohnston  town 

Rl  Lincoln  town 

Rl  Middletown  town 

Rl  Newport  city 

Rl  Newport  County 

Rl  North  ICingstown  town 

Rl  North  Providence  town 

RJ  North  Smithfield  town 

Rl  Pawrtucket  city 

Rl  Portsmouth  town 

Rl  ProvidencR  city 

Rl  Providence  County 

Rl  Scituate  town 

RJ  Smithfield  town 

Rl  Tiverton  town 

Rl  Warren  town 

Rl  Warwick  city 

Rl  Washington  County 

Rl  West  Greenwich  town 

Rl  West  Warwick  town 

Rl  Woonsocket  city 

SC  Aiken  city 

SC  Aiken  County 

SC  Anderson  city 

SC  Anderson  County 

SC  Arcadia  Lakes  town 

SC  Berkeley  County 

SC  Bumettown  town 

SC  Cayce  city 

SC  Charleston  city 

SC  Charleston  County 

SC.  City  View  town 

SC  Columbia  city 

SC  Cowpens  town 

SC  Darlington  County 

SC  Dorchester  County 

SC  Edgefield  County 

SC  Florence  city 

SC  Florence  County 

SC  Folly  Beach  city 

SC  Forest  Acres  city 

SC  Fort  Mill  town 

SC  Georgetown  County 

SC  Goose  Creek  city 

SC  Hanahan  city 

SC  Horrv'  County 

SC  Irmo  town 

SC  Isle  of  Palms  city 

SC  Lexington  County 

SC  Lincolnville  town 

SC  Mount  Pleasant  town 

SC  Myrtle  Beach  city 

SC  North  Augusta  city 

SC  North  Charlestoa  dty 

SC  Pickens  County 

SC  Pineridge  town 

SC  Quinby  town 

SC  Rock  Hill  city 

SC  South  Congaree  town 

SC  Spartanburg  city 

SC  Spartanburg  County 

SC  Springdale  town 

SC  Sullivan's  Island  (own 

SC  Summer\'ille  town 

SC  Sumter  city 

SC  Sumter  County 

SC  Surfside  Beach  town 

SC  West  Columbia  cilv 

SC  York  County 

SD  Big  Sioux  township 

SD  Central  Pennington  unorg. 

SD  Lincoln  County 

SD  Mapleton  township 
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SO    Minnehaha  County 

SD    North  Sioux  City  city 

SD    Pennington  County 

SD    Rapid  City  city 

SD    Split  Rock  township 

SD    Union  County 

SD    Wayne  township 

TN    Alcoa  city 

TN    Anderson  County 

TN    Bartlett  town 

TN    Belle  Meade  city 

TN    Berry  Hill  city 

TN    Blount  County 

TN    Brentwood  city 

TN    Bristol  dty 

TN    Carter  County 

TN    Church  Hill  town 

TN    ClarksvUIe  city 

TN    Collegedaie  city 

TN    Davidson  County 

TN    East  Ridge  city 

TN    Elizabeth  ton  city 

TN    Farragut  town 

TN    Forest  Hills  city 

TN    Germantown  city 

TN    Goodlettsville  city 

TN    Hamilton  County 

TN    Hawkins  County 

TN    Henderson  villa  city 

TN    lackson  city 

TN    Johnson  City  city 

TN    Jonesborough  town 

TN    Kingsport  city 

TN    Knox  County 

TN    Lakesite  city 

TN    Lakewood  city 

TN    Lookout  Mountain  town 

TN    Loudon  County 

TN    Madison  County 

TN    Maryville  city 

TN    Montgomery  County 

TN    Mount  Cannel  town 

TN    Mount  Juliet  city 

TN    Oak  Hill  city 

TN    Red  Bank  city 

TN    Ridgeside  city 

TN    Rockford  city 

TN    Shelby  County 

TN    Signal  Mountain  town 

TN    Soddy-Daisy  city 

TN    Sullivan  County 

TN    Sunmer  County 

TN    Washington  County 

TN    Williamson  County 

TN    Wilson  County 

TX    Addison  city 

TX    Alamo  city 

TX     Alamo  Heights  city 

TX    Allen  city 

TX    Archer  County 

TX    Azle  city 

TX    Balch  Springs  city 

TX    Balcones  Heights  city 

TX    Bayou  Vista  village 

TX     Baytown  city 

TX    Bedford  city 

TX    Bell  County 

TX    Bellaire  city 

TX     Bellmead  citv 

TX    Behoncity 

TX    Benbrook  city 

TX    Beverly  Hills  city 

TX     Bexar  County 

TX    Blue  Mound  city 

TX    Bowie  County 

TX     Brazoria  County 


TX     Brazos  County 

TX    Brookside  Village  city 

TX    Brownsville  city 

TX    Bryan  city 

TX    Buckingham  town 

TX    Bunker  Hill  Village  city 

TX    Cameron  County 

TX    Carrollton  city 

TX    Castle  Hills  city 

TX    Cedar  Hill  city 

TX    Cedar  Park  city 

TX    Chambers  County 

TX    Cibolo  city 

TX    Clear  Lake  Shores  city 

TX    CUnl  town 

TX    CockreU  Hill  city 

TX    College  Station  city 

TX    Colleyville  city 

TX    Collin  County 

TX    Comal  County 

TX    Combes  town 

TX    Converse  city 

TX    Copperas  Cove  city 

TX    Corinth  town 

TX    Coryell  County 

TX    Crow  lev  city 

TX    Dallas  County 

TX    Daiworthington  Gardens  city 

TX     Deer  Park  city 

TX    Denison  city 

TX    Denton  city 

TX    Denton  County 

TX    DeSoto  city 

TX    Dickinson  city 

TX    Donna  city 

TX    Double  Oak  town 

TX    Duncanville  city 

TX    Ector  County 

TX    Edgecliff  village 

TX    Edinburg  city 

TX    El  Lago  city 

TX    El  Paso  County 

TX    Ellis  County 

TX    Euless  city 

TX    Everman  city 

TX    Farmers  Branch  city 

TX    Flower  Mound  town 

TX    Forest  Hill  city 

TX    Fort  Bend  County 

TX    Friendswood  city 

TX    Galena  Park  city 

TX    Galveston  city 

TX    Galveston  Coimty 

TX    Grand  Prairie  city 

TX    Grapevine  city 

TX    Grayson  County 

TX    Gregg  County 

TX    Groves  city 

TX    Guadalupe  County 

TX    Haltom  City  city 

TX    Hardin  County 

TX    Harker  Heights  city 

TX    Harlingen  city 

TX    Harrison  County 

TX    Hedwig  Village  city 

TX    Hewitt  city 

TX    Hickory  Creek  town 

TX    Hidalgo  County 

TX    Highland  Park  town 

TX    Highland  Village  city 

TX    Hill  Country  Village  city 

TX    Hitshire  Village  city 

TX     Hitchcock  city 

TX    Hollywood  Park  town 

TX    Howe  town 

TX    Humble  city 


TX    Hunters  Creek  Village  city 

TX    Hurst  city 

TX    Hulchins  city 

TX    Impact  town 

TX    Jacinto  City  city 

TX    Jefferson  County 

TX    Jersey  Village  city 

TX    Johnson  County 

TX    Jones  County 

TX    Katy  city 

TX    Kaufman  County 

TX     Keller  city 

TX  Kemah  city 

TX  Kennedale  city 

TX  Killeen  city 

TX  Kirby  city 

TX  Kleberg  County 

TX  La  Marque  city 

TX  U  Porte  city 

TX  Lacy-Lakeview  dty 

TX  Lake  Dallas  city 

TX  Lake  Worth  city 

TX  Lakeside  City  to%vn 

TX  Lakeside  town 

TX  Lampasas  County 

TX  Lancaster  dty 

TX  League  City  dty 

TX  Leander  city 

TX  Leon  Valley  dty 

TX  Lewisville  dty 

TX  Live  Oak  city 

TX  Longview  city 

TX  Lubbock  County 

TX  Lumberton  dty 

TX  Martin  County 

TX  McAllen  city 

TX  McLennan  County 

TX  Meadows  city 

TX  Midland  dty 

TX  Midland  County 

TX  Mission  city 

TX  Missouri  City  city 

TO  Montgomery  County 

TX  Morgan's  Point  city 

TX  Nash  city 

TX  Nassau  Bay  dty 

TX  Nederland  dty 

TX  Nolanville  city 

TX  North  Richland  HiUs  city 

TX  Northcrest  town 

TX  Nueces  County 

TX  Odessa  city 

TX  Olraos  Park  city 

TX  Palm  Valley  town 

TX  Palmview  city 

TX  Pantego  town 

TX  Parker  County 

TX  Pearland  city 

TX  Pflugerville  city 

TX  Pharr  city 

TX  Piney  Point  Village  city 

TX  Port  Arthur  dty 

TX  Port  Neches  city 

TX  Portland  city 

TX  Potter  County 

TX  Priraera  town 

TX  Randall  County 

TX  Richardson  dty 

TX  -Richland  Hills  dty 

TX  River  Oaks  dty 

TX  Robinson  city 

TX  Rockwall  dty 

TX  Rockwall  County 

TX  Rollingwood  dty 

TX  Rose  Hill  Acres  city 

TX  Rowlett  city 


TX  Sachse  city 

TX  Saginaw  city 

TX  San  Angeio  city 

TX  San  Benito  city 

TX  San  Juan  city 

TX  San  Patricio  County 

TX  Sansom  Park  city 

TX  Santa  Fe  city 

TX  Schertz  city 

TX  Seabrook  city 

TX  Seagoville  dty 

TX  Selma  dty 

TX  Shavano  Park  city 

TX  Sherman  city 

TX  Shoreacres  city 

TX  Smith  County 

TX  Socorro  town 

TX  South  Houston  city 

TX  Southside  Place  city 

TX  Spring  Valley  citv 

TX  Stafford  town 

TX  Sugar  Land  city 

TX  Sunset  Valley  city 

TX  Tarrant  County 

TX  Taylor  County 

TX  Taylor  Lake  Village  city 

TX  Temple  city 

TX  Terrell  Hills  city 

TX  Texarkana  city 

TX  Texas  City  cily 

TX  Tom  Green  County 

TX  Travis  County 

TX  Tye  town 

TX  Tyler  city 

TX  Universal  City  dty 

TX  University  Park  city 

TX  Victoria  city 

TX  Victoria  County 

TX  Wake  Village  city 

TX  Waller  County 

TX  Watauga  city 

TX  Webb  County 

TX  Webster  city 

TX  Weslaco  city 

TX  West  Uke  Hills  dty 

TX  West  University  Place  city 

TX  Westover  Hills  town 

TX  Westworth  village 

TX  White  Oak  city 

TX  White  Settlement  city 

TX  Wichita  County 

TX  Wichita  Falls  city 

TX  Williamson  County 

TX  Wilmer  city 

TX  Windcresl  city 

TX  Woodway  city 

UT  American  Fork  city 

UT  Bluffdale  city 

UT  Boimtiful  city 

UT  Cache  County 

UT  Cedar  Hills  town 

UT  Centerville  city 

UT  Clearfield  city 

UT  Clinton  city 

UT  Davis  County 

UT  Draper  city 

UT  Farmington  citv 

UT  Farr  West  city  " 

UT  Fruit  Heights  city 

UT  Harrisville  city 

UT  Highland  city 

UT  Hyde  Park  citv 

UT  Kaysville  city' 

UT  Layton  city 

UT  Lehi  city 

UT  Lindon  city 


UT  Logan  cily 

UT  Maplelon  city 

UT  Midvale  city 

UT  Millvillecity 

UT  Murray  cilv 

UT  North  Logan  citv 

UT  North  Ogden  city 

UT  North  Salt  Lake  city 

UT  Ogden  city 

UT  Orem  city 

UT  Pleasant  Grove  city 

UT  Pleasant  View  city 

UT  Providence  city 

*    UT  Provo  city 

UT  River  Heights  city 

UT  Riverdale  cit)' 

UT  Riverton  city 

UT  Roy  cily 

UT  Sandy  city 

UT  Smithfield  cily 

UT  South  Jordan  city 

UT  South  Ogden  city 

UT  South  Salt  Lake  city 

UT  South  Weber  city 

UT  Springville  city 

UT  Sunset  city 

UT  Syracuse  dty 

UT  Uintah  town 

UT  Utah  County 

UT  Washington  Terrace  cily 

UT  Weber  County 

UT  West  Bountiful  city 

UT  West  Jordan  citv 

UT  West  Point  citv 

UT  West  Valley  City  city 

UT  Woods  Cross  cily 

VA  Albemarle  County 

VA  Alexandria  city 

VA  Amherst  County 

VA  Bedford  County 

VA  Botetourt  County 

VA  Bristol  city 

VA  Campbell  County 

VA  Charlottesville  city 

VA  Colonial  Heights  city 

VA  Danville  city 

VA  Dinwiddie  County 

VA  Fairfax  city 

VA  Falls  Church  city 

VA  Fredericksburg  city 

VA  Gate  City  town 

VA  Gloucester  County 

VA  Hanover  County 

VA  Hemdon  town 

VA  Hopewell  city 

VA  James  City  County 

VA  Loudoun  County 

VA  Lynchburg  city 

VA  Manassas  city 

VA  Manassas  Park  city 

VA  Occoquan  town 

VA  Petersburg  city 

VA  Pittsylvania  County 

VA  Poquoson  city 

VA  Prince  George  County 

VA  Richmond  city 

VA  Roanoke  city 

VA  Roanoke  County 

VA  Salem  city 

VA  Scott  County 

VA  Spotsylvania  County 

VA  Stafford  County 

VA  Suffolk  city 

VA  Vienna  town 

VA  Vinton  town 

VA  Washington  County 


VA  Weber  City  town 

VA  Williamsburg  dty 

VA  York  County 

VT  Burlington  city 

VT  Chittenden  County 

VT  Colchester  town 

VT  Essex  Junction  village 

VT  Essex  town 

VT  Shetbume  town 

VT  South  Burlington  cily 

VT  Williston  town 

VT  Winooski  cily 

WA  Algona  city 

WA  Auburn  city 

WA  Beaux  Arts  Village  town 

WA  Bellevue  city 

WA  Bellingham  dly 

WA  Benton  Counly 

WA  Bonnev  Lake  city 

WA  Bothel'l  city 

WA  Bremerton  city 

WA  Brier  citv 

WA  Clyde  Hill  town 

WA  Cowlitz  County 

WA  Des  Moines  city 

WA  DuPoni  cit> 

WA  Edmonds  city 

WA  Everett  cilv 

WA  Fife  cily 

WA  Fircrest  town 

WA  Franklin  County 

WA  Gig  Harbor  city 

WA  Hunts  Point  town 

WA  Issaquah  city 

WA  Kelso  cit>- 

WA  Kennewick  dly 

-  WA  Kent  city 

WA  Kirkland  city 

WA  Kitsap  County 

WA  Lacey  cily 

WA  Lake'  Forest  Park  cily 

WA  Longview  city 

WA  Lynnwood  city 

WA  Mar>'sville  cily 

WA  Medina  city 

WA  Mercer  Island  citv 

WA  Mill  Creek  city 

WA  Millwood  town 

WA  Milton  cily 

WA  Mountlake  Terrace  city 

WA  Mukiheo  city 

WA  Normandy  Park  cily 

WA  Olympia  cily 

WA  Pacific  dty 

WA  Pasco  city 

WA  Port  Orchard  cily 

WA  Puyallup  city 

WA  Redmond  city 

WA  Renton  city 

WA  Richland  city 

WA  Ruslon  town 

WA  Selah  city 

WA  Steilacoom  town 

WA  Sumner  city 

WA  Thurston  County 

WA  Tukwila  cily 

WA  Turawaler  city 

WA  Union  Gap  city 

WA  Vancouver  city 

WA  West  Richland  cily 

WA  Whatcom  County 

WA  Woodway  cily 

WA  Yakima  city 

WA  Yakima  County 

WA  Yarrow  Point  lown 

WI  Algoma  town 
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Wl  Altouez  village 

WI  Altoona  city 

WI  Appleton  city 

WI  Ashwaubenon  village 

WI  Bayside  village 

WI  Bellevue  town 

WI  Beloit  city 

Wl  Beloit  town 

Wl  Big  Bend  village 

Wl  Black  Wolf  town 

Wl  Blooming  Grove  town 

WI  Brookfield  city 

Wl  Brookfield  tovm 

WI  Brown  County 

Wl  Brown  Deer  village 

Wl  Brunswick  town 

WI  Buchanan  town 

WI  Burke  town 

WI  Butler  village 

WI  Caledonia  town 

Wl  Calumet  County 

WI  Campbell  town 

WI  Cedarburg  city 

Wl  Cedarburg  town 

Wl  Chippewa  County 

WI  Chippewa  Falls  city 

Wl  Clayton  town 

WI  Combined  Locks  village 

Wl  Cudahy  city 

WI  Dane  County 

Vn  De  Pere  city 

WI  De  Pere  town 

WI  Delafield  town 

Wl  Douglas  County 

Wl  Dunn  town 

Wl  Eagle  Point  town 

WI  Eau  Claire  city 

Wl  Eau  Claire  County 

WI  Elm  Grove  village 

WI  Elmwood  Park  village 

WI  Fitchburgcity 

WI  Fox  Point  \illage 

Wl  Franklin  city 

Wl  Germantown  town 

WI  Germantown  village 

WI  Glendalecity 

WI  Grafton  town 

WI  Grafton  village 

WI  Grand  Chute  town 

Wl  Green  Bay  city 

WI  Greendale  village 

WI  Greenfield  city 

Wl  Greenville  town 

WI  Hales  Comers  village 

WI  Hallie  town 

WI  Harmony  town 

WI  Harrison  town 

WI  Hobart  town 

Wl  Hotmen  village 

WI  Howard  village 

WI  Janesville  city 

WI  Janesville  town 

WI  Kaukauna  city 

WI  Kenosha  city 

WI  Kenosha  County 

WI  Kimberly  village 

WI  Kobler  village 

WI  La  Crosse  city 


WI  La  Crosse  County 

WI  La  Prairie  town 

WI  Lafayette  town 

WI  Lannon  village 

WI  Lima  town 

WI  Lisbon  town 

WI  Little  Chute  village 

WI  Madison  town 

WI  Maple  Bluff  village 

WI  Marathon  County 

WI  McFarland  village 

WI  Medary  town 

WI  Menasha'city 

WI  Menasha  town 

WI  Menomonee  Falls  village 

WI  Mequon  city 

Wl  Middleton  city 

WI  Middleton  town 

WI  Monona  city 

Wl  Mount  Pleasant  town 

WI  Muskego  city 

WI  Neenah  city 

WI  Neenah  town 

WI  Nekimi  town 

WI  New  Berlin  city 

Wl  North  Bay  village 

WI  Norway  town 

WI  Oak  Creek  city 

WI  Onalaska  city 

WI  Onalaska  town 

WI  Oshkosh  city 

WI  Oshkosh  town 

WI  Outagamie  County 

WI  Ozaukee  County 

WI  Pewaukee  town 

WI  Pewaukee  village 

Wl  Pleasant  Prairie  town 

WI  Pleasant  Prairie  village 

WI  Racine  city 

WI  Racine  County 

WI  Rib  Mountain  town 

WI  River  Hills  village 

WI  Rock  County 

WI  Rock  town  ' 

WI  Rothschild  village 

WI  Salem  towm 

WI  Schofield  city 

WI  Scott  town 

Wl  Sheboygan  city 

WI  Sheboygan  County 

WI  Sheboygan  Falls  city 

WI  Sheboygan  Falls  town 

WI  Sheboygan  town 

WI  Shelby  town 

WI  Shorewood  Hills  village 

WI  Shorewood  village 

WI  Somers  town 

WI  South  Milwaukee  city 

WI  St.  Francis  city 

Wl  Stettin  town 

WI  Sturtevant  village 

WI  Superior  city 

WI  Superior  village 

WI  Sussex  vill^e 

WI  Thiensville  village 

WI  Turtle  town 

WI  Union  town 

WI  Vandenbroek  town 


Wl    Vernon  town 

WI    Washington  County 

WI    Washington  town 

WI     Waukesha  city 

WI    Waukesha  County 

WI     Waukesha  town 

WI    Wausau  city 

WI    Wauwatosa  city 

WI     West  Allis  city 

Wl     West  Milwaukee  village 

WI     Weston  town 

Wl    Westport  town 

WI    Wheaton  town 

WI    Whitefish  Bay  village 

WI    Wilson  town 

WI    Wind  Point  village 

"WI    Winnebago  County 

WV     Bancroft  town 

WV    Barboursvilte  village 

WV     Belle  town 

WV    Benwood  city 

WV    Berkeley  County 

WV    Bethlehem  village 

WV    Brooke  County 

WV    Cabell  County 

WV    Cedar  Grove  town 

WV    Ceredo  city 

WV    Charleston  city 

WV    Chesapeake  town 

WV    Clear\*iew  village 

WV    Dunbar  city 

WV    East  Bank  town 

WV    Follansbee  city 

WV    Glasgow  town 

WV    Glen  Dale  city 

WV    Hancock  County 

WV    Huntington  city 

WV    Hurricane  city 

WV    Kanawha  County 

WV    Kenova  city 

WV    Marmet  city 

WV    Marshall  County 

WV    McMechen  city' 

WV     Mineral  County 

WV     Moundsville  city 

WV    Nitro  city    . 

WV    North  Hills  town 

WV     Ohio  County 

WV     Parkersburg  city 

WV    Poca  town 

WV    Putnam  County 

WV     Ridgeley  town 

WV    South  Charleston  city 

WV    St.  Albans  city 

WV    Triadelphia  town 

WV    Vienna  city 

WV    Wayne  County 

WV    Weirton  city 

WV    Wheeling  city 

WV    Wood  County 

WY     Casper  city 

WY    Cheyenne  city 

WY    Evansville  town 

WY    Laramie  County 

WY    Mills  town 

WY    Natrona  County 


Appendix  7  of  Preamble — 
Governmental  Entities  (Located  Outside 
of  an  Urbanized  Area)  That  Must  Be 
Examined  By  the  NPDES  Permitting 
Authority  for  Potential  Designation 
Under  §123.35(bK2) 

(All  listed  entities  have  a  population  of  at 
least  10.000  and  a  population  density  of  at 
least  1.000.  A  listed  entity  would  only  be 
potentially  designated  if  it  operates  a  small 
MS4.  See'§  122.26(b)(16}  for  the  definition  of 
a  small  MS4.) 

(This  list  does  not  include  all  operators  of 
small  MS4s  that  may  be  designated  by  the 
NPDES  permitting  authority.  Operators  of 
small  MS4s  in  areas  with  populations  below 
10.000  and  densities  below  1.000  may  also  be 
designated  but  examination  of  ihem  is  not 
required.  Also,  entities  such  as  militarv 
bases,  large  hospitals,  prison  complexes, 
universities,  sewer  districts,  and  highway 
departments  that  operate  a  small  MS4  in  an 
area  listed  here,  or  in  an  area  otherwise 
designated  by  the  NPDES  permitting 
authority,  may  be  designated  and  become 
subject  to  permitting  regulations.)  (Source: 
1990  Census  of  Population  and  Housing.  U.S. 
Bureau  of  the  Census.  This  list  is  subject  to 
change  with  the  Decennial  Census) 

AL  Daphne  city 

AL  lacksonville  city 

AL  Selma  city 

AR  Arkadelphia  city 

AR  Benton  citv 

.\R  BIythevillecity 

AR  Conwav  citv 

AR  El  Dorado  city 

AR  Hot  Springs  city 

AR  Magnolia  city 

AR  Rogers  city 

AR  Searcy  city 

AR  Stuttgart  city 

AZ  Douglas  city 

CA  Areata  city 

CA  Arroyo  Grande  city 

CA  Atwaler  city 

CA  Auburn  city 

CA  Banning  city 

CA  Brawley  city 

CA  Calexico  city 

CA  Clearlake  city 

CA  Corcoran  city 

CA  Delano  city 

CA  Desert  Hot  Springs  city 

CA  Dinuba  city 

CA  Dixon  city 

CA  El  Centro  city 

CA  El  Paso  de  Robles  (Paso  Rabies)  city 

CA  Eureka  city 

CA  Fillmore  city 

CA  Gilroy  city 

CA  Grover  City  city 

CA  Hanford  city  . 

CA  Hoilister  city 

CA  Lemoore  city 

CA  Los  Banos  city 

CA  Madera  city 

CA  Manteca  city 

CA  Oakdale  city 

CA  Orovillecity 

CA  Paradise  town 

CA  Petaluma  city 

CA  Porterville  city 

CA  Red  Bluff  city 

CA  Reedley  city    ^ 


CA     Ridgecrest  citv, 

CA     Sanger  city 

CA    Santa  Paula  city 

CA    Selma  city 

CA    South  Lake  Tahoe  city 

CA    Temecula  city 

CA    Tracy  city 

CA    Tulare  city 

CA    Turlock  citv 

CA    Ukiah  city ' 

CA    Wasco  citv 

CA    Woodland  city 

CO    Canon  City  city 

CO    Durango  city 

CO    Lafayette  city 

CO    Louisville  city 

CO    Loveland  city 

CO    Sterling  city 

FL    Bartow  citv 

FL    Belle  Glade  city 

FL    De  Land  city 

FL    Euslis  city 

FL    Haines  City  city 

FL     Key  West  city 

FL    Leesburg  city 

FL    Palalka  city 

FL     Plant  City  city 

FL     St.  Augustine  cily 

FL     St.  Cloud  cily 

GA     Americus  citv 

GA    Carrollton  city 

GA    Cordele  city 

GA    Dalton  city 

GA    Dublin  city 

GA    Griffin  city 

GA     Hinesville  city 

GA     Moultrie  city 

GA     Newnan  city 

GA     Statesboro  city 

GA    Thomasville  city 

GA    Tifton  city 

GA    ValdosU  city 

GA    Waycross  city 

lA    Ames  city 

lA    Ankeny  city 

lA    Boone  city 

lA    Burlington  city 

lA    Fort  Dodge  cily 

lA    Fort  Madison  city 

lA     Indianola  city 

lA    Keokuk  city 

lA    Marshalltown  city 

lA    Mason  Cily  city 

lA    Muscatine  city 

lA    Newton  city 

lA    Oskaloosa  cily 

lA    Ottumwa  cily 

lA    Spencer  city 

ID    Caldwell  city 

ID    Coeur  d'Alene  city 

ID    Lewiston  city 

ID    Moscow  city 

ID    Nam  pa  city 

ID    Rexburg  city 

ID    Twin  Falls  city 

IL    Belvidere  city 

XL    Canton  city 

IL    Carbon  dale  city 

tL    Centralia  cily 

IL    Charleston  city 

IL    Danville  city 

IL    De  Kalb  city 

IL    Dixon  city 

IL    Effingham  city 

IL    Freeport  city 

IL    Galesburg  city 


IL     Jacksonville  city 

IL    Macomb  city 

IL    Mattoon  cily 

IL    Mount  Vernon  city 

IL    Ottawa  city 

IL    Pontiac  city 

IL    Quincy  city 

IL    Rantoul  village 

IL    Sterling  city 

IL    Streator  dty 

IL    Taylorville  city 

IL    Woodstock  city 

IN    Bedford  city 

IN    Columbus  city 

IN    Crawfordsville  city 

IN    Frankfort  city 

IN    Franklin  city 

IN    Greenfield  city 

IN    Huntington  city 

IN    lasper  city 

IN    La  Porte  city 

IN     Lebanon  city 

IN    Logansport  city 

IN    Madison  city 

IN    Marion  city 

IN    Martinsville  city 

IN    Michigan  City  city 

IN    New  Castle  city. 

IN    Noblesville  cily 

IN    Peru  city 

IN    Plainfield  town 

IN    Richmond  city 

IN    Seymour  city 

IN    Shelb>■^'i^le  city 

IN    Valparaiso  iJly 

IN    Vincennes  city 

IN     Wabash  city 

IN    Warsaw  city 

IN     Washington  city 

KS    Arkansas  City  city 

KS    Atchison  city 

KS    Coffev\'ille  dty 

KS    Derby  citv 

KS    Dodge  Citv  citv 

KS    El  Dorado'city 

KS    Emporia  cily 

KS    Garden  Cilvcilv 

KS    Great  Bend  cily 

KS    Hays  city 

KS    Hutchinson  city 

KS    lunction  City  dty 

KS     Leavenworth  dty 

KS    Liberal  city 

KS     Manhattan  dty 

KS    McPherson  city 

KS    Newton  dty 

KS     Ottawa  city 

KS    Parsons  city 

KS    Pittsburg  city 

KS    Salina  city 

KS    Winfieldcity 

KY    Bowling  Green  cily 

KY    Danville  citv 

KY    Frankfort  city 

KY    Georgetown  city 

KY    Glasgow  city 

KY    Hopkinsville  dly 

KY    Madisonville  city 

KY    Middlesborough  dty 

KY     Murray  city 

KY    Nicholasville  city 

KY    Paducah  citv 

KY    Radcliff  city 

KY    Richmond  city 

KY    Somerset  city 

KY    Winchester  city 
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LA    Abbeville  city 
LA    Bastrop  city 
LA     Bogatusa  city 
LA    Crowley  city 
LA    Eunice  city 
LA    Hammond  city 
U^    Jennings  city 
LA     Minden  city 
U^     Morgan  City  city 
U^    Natchitoches  city 
LA    New  Iberia  city 
LA    Opelousas  city 
LA    Ruston  city 
LA    Thibodaux  city 
MA    Amherst  town 
MA    Clinton  town 
MA    Milford  town 
MA    Newburyport  city 
MD    Aberdeen  town 
MD    Cambridge  city 
MD    Salisbury  city 
MD    Westminster  city 
ME    Waterville  city 
MI    Adrian  city 
MI    Albion  city 
MI     Alpena  city 
MI    Big  Rapids  city 
MI    Cadillac  city 
MI    Escanaba  city 
MI    Grand  Haven  city 
MI    Marquette  city 
MI    Midland  city 
MI    Monroe  city 
MI    Mount  Pleasant  city 
MI    Owosso  city 
MI    Sturgis  city 
MI    Traverse  City  city 
MN    Albert  Lea  city 
MN    Austin  city 
MN    Bemidji  city 
MN    Brainerd  city 
MN    Faribault  city 
MN     Fergus  Falls  city 
MN    Hastings  city 
MN    Hutchinson  city 
MN    Mankato  city 
MN    Marshall  city 
MN    New  Ulm  city 
MN    North  Mankato  city 
MN    Northfield  city 
MN    Owatonna  city 
MN    Stillwater  city 
MN    Willmar  city 
MN     Winona  city 
MO    Cape  Girardeau  city 
MO    Farmington  city 
MO    Hannibal  city 
MO    Jefferson  City  city 
MO    Kennett  city 
MO    Kirksville  city 
MO    Marshall  city 
MO    Maryville  city 
MO    Poplar  Bluff  city 
MO     Rolla  city 
MO    Sedalia  city 
MO    Sikeston  city 
MO    Warrensburg  city 
MO     Washington  city 
MS     Brookhaven  city 
MS    Canton  city 
MS    Clarksdale  city 
MS    Cleveland  city 
MS    Columbus  city 
MS    Greenville  city 
MS    Greenwood  city 
MS    Grenada  city 


MS  Indianola  city 

MS  Laurel  city 

MS  McComb  city 

MS  Meridian  city 

MS  Natchez  citv 

MS  Slarkville  city 

MS  Vicksburg  city 

MS  Yazoo  City  city 

MT  Bozeman  city 

MT  Havre  city 

MT  Helena  city 

MT  Kalispell  city 

NC  Albemarle  city 

NC  Asbeboro  city 

NC  Boone  town 

NC  Eden  citv 

NC  Elizabeth  City  dty 

NC  Havelock  city 

NC  Henderson  city 

NC  Kemersville  town 

NC  Kinston  city 

NC  Laurinburg  city 

NC  Lenoir  city 

NC  Lexington  city 

NC  Lumberton  city 

NC  Monroe  city 

NC  New  Bern  city 

NC  Reidsvillecit'y 

NC  Roanoke  Rapids  city 

NC  Salisbury  city 

NC  Sanford  city 

NC  Shelby  city 

NC  Statesville  city 

NC  Tarboro  town 

NC  Wilson  city 

ND  Dickinson  city 

ND  Jamestown  city 

ND  Minot  city 

ND  Williston  city 

NE  Beatrice  city 

NE  Columbus  city 

NE  Fremont  city 

NE  Grand  Island  city 

NE  Hastings  city 

NE  Kearney  citv 

NE  Norfolk  city 

NE  North  Platte  city 

NE  Scottsbluff  city 

NJ  East  Windsor  township 

NJ  Plainsboro  township 

NJ  Bridgeton  city 

NJ  Princeton  borough 

NM  Alamogordo  city 

NM  Artesia  city 

NM  Clovis  city 

NM  Deming  city 

NM  Farmington  city 

NM  Gallup  city 

NM  Hobbs  city 

NM  Las  Vegas  city 

NM  Portales  city 

NM  Roswellcity 

NM  Silver  City  town 

NV  Elko  city 

NY  Amsterdam  city 

NY  Auburn  city 

NY  Batavia  city 

NY  Canandaigua  city 

NY  Coming  city 

NY  Cortland  city 

NY  Dunkirk  city 

NY  Fredonia  village 

NY  Fulton  city 

NY  Geneva  city 

NY  Gloversville  city 

NY  Jamestown  city 


NY  Kingston  city 

NY  Lockport  city 

NY  Massena  village 

NY  Middletown  city 

NY  Ogdensburg  city 

NY  Olean  city 

NY  Oneonta  city 

NY  Oswego  city 

NY  Plattsburgh  city 

NY  Potsdam  village 

NY  Watertown  city 

OH  Alliance  city 

OH  Ashland  city 

OH  Ashtabula  city 

OH  Athens  city 

OH  Bellefonlaine  city 

OH  Bowling  Green  city 

OH  Bucyrus  city 

OH  Cambridge  city 

OH  Chiliicothe  ci^ 

OH  Circleville  city 

OH  Coshocton  city 

OH  Defiance  city 

OH  Delaware  city 

OH  Dover  city 

OH  East  Liverpool  city 

OH  Findlay  city 

OH  Fostoria  city 

OH  Fremont  city 

OH  Gallon  city 

OH  Greenville  city 

OH  Lancaster  city 

OH  Lebanon  city 

OH  Marietta  city 

OH  Marion  city 

OH  Medina  city 

OH  Mount  Vernon  city 

OH  New  Philadelphia  city 

OH  Norwalk  city 

OH  Oxford  city' 

OH  Piqua  city 

OH  Portsmouth  city 

OH  Salem  city 

OH  Sandusky  city 

OH  Sidney  city 

OH  Tiffin  city 

OH  Troy  city 

OH  Urbana  city 

OH  Washington  city 

OH  Wilmington  city 

OH  Wooster  city 

OH  Xenia  city 

OH  Zanesville  city 

OK  Ada  city 

OK  Altus  city 

OK  Bartlesville  city 

OK  Chickasha  city 

OK  Claremore  city 

OK  McAlester  city 

OK  Miami  city 

OK  Muskogee  city 

OK  Okmulgee  city 

OK  Owasso  city 

OK  Ponca  City  city 

OK  Stillwater  city 

OK  Tahlequah  city 

OK  Weatherford  city 

OR  Albany  city 

OR  Ashland  city 

OR  Astoria  city 

OR  Bend  citv 

OR  City  of  the  Dalles  city 

OR  Coos  Bay  city 

OR  Corvaliis  city 

OR  Grants  Pass  city 

OR  Hermiston  city 


OR  Klamath  Falls  city 

OR  La  Grande  city 

OR  Lebanon  city 

OR  McMinnville  city 

OR  Newberg  city 

OR  Pendleton  city 

OR  Roseburg  city 

OR  Woodbum  city 

PA  Berwick  borough 

PA  Bloomsburg  town 

PA  Butler  city 

PA  Carlisle  borough 

PA  Charabersburg  borough 

PA  Ephrata  borough 

PA  Hanover  borough 

PA  Hazleton  city 

PA  Indiana  borough 

PA  Lebanon  city 

PA  Meadville  city 

PA  New  Castle  city 

PA  Oil  City  city 

PA  Pottsville  city 

PA  Sunbury  city 

PA  Uniontown  city 

PA  Warren  city 

RI  Narragansett  town 

SC  Clemson  city 

SC  Easley  city 

SC  Gaffoey  city 

SC  Greenwood  city 

SC  Newberry  town 

SC  Orangeburg  city 

SD  Aberdeen  city 

SD  Brookings  city 

SD  Huron  city 

SD  Mitchell  city 

SD  Vermillion  city 

SD  Watertown  city 

SD  Yankton  city 

TN  Brownsville  city 

TN  Cleveland  city 

TN  Collierville  town 

TN  Cookeville  city 

TN  Dyersburg  city 

TN  Greeneville  town 

TN  Lawrenceburg  city 

TN  McMinnville  city 

TN  Millington  city 

TN  Morristown  city 

TN  Murfreesboro  city 

TN  Shelbyville  city 

TN  Springfield  city 

TN  Union  City  city 

TX  Alice  city 

TX  Alvin  city 

TX  Andrews  city 

TX  Angleton  city 

TX  Bay  City  city 

TX  Beeville  city 

TX  Big  Spring  city 

TX  Borger  city 

TX  Brenham  city 

TX  Brownwood  city 

TX  Burkbumett  city 

TX  Canyon  city 


TX  Cleburne  city 

TX  Conroe  city 

TX  Coppell  city 

TX  Corsicana  city 

TX  Del  Rio  city 

TX  Dumas  city 

TX  Eagle  Pass  city 

TX  El  Campo  city 

TX  Gainesville  city 

TX  Galesville  city 

TX  Georgetown  city 

TX  Henderson  city 

TX  Hereford  city 

TX  Huntsville  city 

TX  Jacksonville  city 

TX  Kerrville  city 

TX  Kingsville  city 

TX  Lake  Jackson  city 

TX  Lamesa  city 

TX  Levelland  city 

TX  Lufkin  city 

TX  Mercedes  city 

TX  Mineral  Wells  city 

TX  Mount  Pleasant  city 

TX  Nacogdoches  city 

TX  New  Braunfels  city 

TX  Palestine  city 

TX  Pampa  city 

TX  Pecos  city 

TX  Plainview  city 

TX  Port  Lavaca  city 

TX  Robstown  city 

TX  Rosenbei;g  city 

TX  Round  Rock  city 

TX  San  Marcos  city 

TX  Seguin  city 

TX  ^yder  city 

TX  StephenviJle  city 

TX  Sweetwater  dty 

TX  Taylor  city 

TX  The  Colony  city 

TX  Uvalde  city 

TX  Vernon  city 

TX  Vidor  city 

UT  Brigham  City  city 

UT  Cedar  City  city 

UT  Spanish  Fork  city 

UT  Tooele  city 

VA  Blacksburg  town 

VA  Christiansburg  town 

VA  Front  Royal  town 

VA  Harrisonburg  city 

VA  Leesburg  town 

VA  Martinsville  city 

VA  Radford  city 

VA  Staunton  city 

VA  Waynesboro  city 

VA  Winchester  city 

VT  Rutland  city 

WA  Aberdeen  city 

WA  Anacortes  city 

WA  Centralia  city 

WA  Ellensburg  city 

WA  Moses  Lake  city 

WA  Mount  Vernon  city 


WA  Oak  Harbor  city 

WA  Port  Angeles  city 

WA  Pullman  city 

WA  Sunnvside  city 

WA  Walla  Walla  dty 

WA  Wenatchee  city 

Wl  Beaver  I>am  city 

WI  Fond  du  Lac  city 

WI  Fort  Atkinson  city 

WI  Manitowoc  dty 

WI  Marinette  city 

WI  Marshfield  city 

WI  Menomonie  city 

WI  Monroe  city 

Wl  Oconomowoc  dty 

WI  Stevens  Point  dty 

Wl  Sun  Prairie  dty 

Wl  Two  Rivers  city 

WI  Watertown  city 

WI  West  Bend  city 

WI  Whitewater  dty 

Wl  Wisconsin  Rapids  city 

WV  Beckley  dty 

WV  Bluefielddty 

WV  Clarksburg  dty 

WV  Fairmont  dty 

WV  Martinsburg  dty 

WV  Morgantown  dty 

WY  Evanston  city 

WY  Gillette  city 

WY  Green  River  dty 

Wy  Laramie  city 

WY  Rock  Springs  dty 

WY  Sheridan  cit}' 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  9— 0MB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  ef  seq.,  136-136y; 
15  U.S.C.  2001.  2003.  2005.  2006.  2601-2671; 
21  U.S.C.  331j.  346a,  348:  31  U.S.C  9701;  33 
U.S.C.  1251  et  seq..  1311.  1313d.  1314.  1318, 
1321. 1326. 1330, 1342,  1344, 1345 (d) and 
(e).  1361:  E.O.  11735.  38  FR  21243.  3  CFR. 
1971-1975  Comp.  p.  973:  42  U.S.C.  241 . 
242b.  243.  246.  300f.  300g,  300g-l.  300g-2, 
300g-3.  300g-4.  300g-5.  300g-6.  300^1. 
300}-2.  300}-3.  300i-4-  300J-9,  1857  et  seq.. 
6901-6992k.  7401-7671q.  7542.9601-9657. 
11023.  11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  entries  in  numerical  order  under 
the  indicated  heading  to  read  as  follows; 

§9.1     0MB  approvals  un<tor  ttw  Papfwofk 
Reduction  Act 
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40  CFR  cttatkm 


0MB  cootrol 

No. 


EPA  Adnrinistarad  Parmit  Programs:  Ttw  National  Pollutant  Disclwrga  Elimination  Syatam 


122.26(g) — 


State  Pennit  Requlremanta 


123.35(b)  . 


PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DtSCHARGE 
EUMINATION  SYSTEM 

1 .  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Qean  VVatar  Act.  33  U.S.C 

1251  etseq. 

2.  Revise  S  122.21(c)(1)  to  read  as 
follows: 

$  122.21    Application  for  a  permit 
(applicable  to  State  programs,  see  §  123.25). 

(c)  Time  to  apply.  (1)  Any  person 
proposing  a  new  discharge,  shall  submit 
an  application  at  least  ISO  days  before 
the  date  on  which  the  discharge  is  to 
commence,  unless  permission  for  a  later 
date  has  been  granted  by  the  Director. 
Facilities  proposing  a  new  discharge  of 
storm  water  associated  with  industrial 
activity  shall  submit  an  application  180 
days  before  that  focility  commences 
industrial  activity  which  may  result  in 
d  discharge  of  storm  water  associated 
with  that  industrial  activity'.  Facilities 
described  under  §  122.26(b)(14)(x}  or 
(b)(15)(i)  shall  submit  applications  at 
least  90  days  before  the  date  on  which 
construction  is  to  commence.  Different 
submittal  dates  may  be  required  under 
the  terms  of  applicable  general  permits. 
Persons  proposing  a  new  discharge  are 
encouraged  to  submit  their  applications 
well  in  advance  of  the  90  or  180  day 
requirements  to  avoid  delay.  See  also 
paragraph  (k)  of  this  section  and 
Sl22.26(c)(l)(i)(G)and(c)(l)(ii). 
•         •         *         •         • 

3.  Amend  §  122.26  as  follows: 

a.  Revise  paragraphs  (a)(9),  (h)(41(i), 
(b)(7)(i),  (b)(14)  introductory  te3rt. 
(b)(14)(x),  (b)(14)(xi); 


b.  Redesignate  paragraph  (b)(lS)  as 
paragraph  (b)(20)  and  add  new 
para^phs  (b)(lS)  through  (b)(19): 

c.  Revise  the  heading  for  paragraph 
(c),  the  first  sentence  of  paragraph  (cKl) 
introductory  text,  the  first  sentence  of 
paragraph  (c)(l)(ii)  introductory  text, 
paragraphs  (e)  heading  and  introductory 
text,  (e)(1),  (e)(5)  introductory  text,  and 
(e)(5)(i); 

d.  Add  paragraphs  (e)(8)  and  (e)(9): 
and 

e.  Revise  paragraphs  (f)(4).  (f)(5).  and 
(g). 

The  additions  and  revisions  read  as 
follows: 

f  122.26    Storm  water  discharges 
(applicable  to  State  NPOES  programs,  see 
§123J5). 

(a)  ■   *   • 

(9)(i)  On  and  after  October  1,  1994,  for 
discharges  composed  entirely  of  storm 
water,  that  are  not  required  by 
paragraph  (a)(1)  of  this  section  to  obtain 
a  permit,  operators  shall  be  required  to 
obtain  a  NPDES  permit  only  if: 

(A)  The  discharge  is  from  a  small  MS4 
required  to  be  regulated  pursuant  to 
§122.32: 

(B)  The  discharge  is  a  storm  water 
discharge  associated  with  small 
construction  activity  pursuant  to 
paragraph  (b)(15)  of  this  section; 

(CJTne  Director,  or  in  States  with 
approved  NPDES  programs  either  the 
Director  or  the  EPA  Regional 
Administrator,  determines  that  storm 
water  controls  are  needed  for  the 
discharge  based  on  wasteload 
allocations  that  are  part  of  "total 
maximum  daily  loads"  (TMDLs)  that 
address  the  pollulant(s)  of  concern:  or 

(D)  The  Director,  or  in  States  with 
approved  NPDES  programs  either  the 
Director  or  the  EPA  Regional 
Administrator,  determines  that  the 
discharge,  or  category  of  discharges 


within  a  geographic  area,  contributes  to 
a  violation  of  a  water  quality  standard 
or  is  a  significant  contributor  of 
pollutants  to  waters  of  the  United 
States. 

(ii)  Operators  of  small  MS4s 
designated  pursuant  to  paragraphs 
(a)(9)(i)(A),  (a){9)(i)(C),  and  (a)(9)(i)P)  of 
this  section  shall  seek  coverage  under 
an  NPDES  permit  in  accordance  with 
S§  122.33  through  122.35.  Operators  of 
non-municipal  sources  designated 
pursuant  to  paragraphs  (a)(9)(i)(B), 
(a)(9)(i)(C),  and  (a)(9)(i)(D)  of  this 
section  shall  seek  coverage  under  an 
NPDES  permit  in  accordance  with 
paragraph  (c)(1)  of  this  section. 

(iii)  Operators  of  storm  water 
discharges  designated  pursuant  to 
paragraphs  (a)(9)(i)(C)  and  (a)(9)(i)(D)  of 
this  section  shall  apply  to  the  Director 
for  a  permit  within  180  days  of  receipt 
of  notice,  unless  permission  for  a  later 
date  is  granted  by  the  Director  (see 
§  124.52(c)  of  this  chapter). 

(b)*   •  • 

(4)  *   *  • 

(i)  Located  in  an  incorporated  place 
with  a  population  of  250,000  or  more  as 
determined  by  the  1990  Deceimial 
Census  by  the  Bureau  of  the  Census 
(Appendix  F  of  this  part):  or 
•        «        *        •        • 

(7)*   *  ♦ 

(i)  Located  in  an  incorporated  place 
with  a  population  of  100,000  or  more 
but  less  than  250.000,  as  determined  by 
the  1990  Decennial  Census  by  the 
Bureau  of  the  Census  (Appendix  G  of 
this  part):  or 

(14)  Storm  water  discharge  associated 
with  industrial  activity  means  the 
discharge  from  any  conveyance  that  is 
used  for  collecting  and  conveying  storm 
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water  and  that  is  directly  related  to 
manufacturing,  processing  or  raw 
materials  storage  areas  at  an  industrial 
plant.  The  term  doesnot  include 
discharges  from  facilities  or  activities 
excluded  from  the  NPDES  program 
under  this  part  122.  For  the  categories 
of  industries  identified  in  this  section, 
the  term  includes,  but  is  not  limited  to. 
storm  water  discharges  from  industrial 
plant  yards:  immediate  access  roads  and 
rail  lines  used  or  traveled  by  carriers  of 
raw  materials,  manufactured  products, 
waste  material,  or  by-products  used  or 
created  by  the  facility:  material  handling 
sites:  refuse  sites:  sites  used  for  the 
application  or  disposal  of  process  waste 
waters  (as  defined  at  part  401  of  this 
chapter):  sites  used  for  the  storage  and 
maintenance  of  material  handling 
equipment:  sites  used  for  residual 
treatment,  storage,  or  disposal:  shipping 
and  receiving  areas;  manufacturing 
buildings:  storage  areas  (including  tank 
farms)  for  raw  materials,  and 
intermediate  and  final  products;  and 
areas  where  industrial  activity  has  taken 
place  in  the  past  and  significant 
materials  remain  and  are  exposed  to 
storm  water.  For  the  purposes  of  this 
paragraph,  material  handling  activities 
include  storage,  loading  and  unloading, 
transportation,  or  conveyance  of  any 
raw  material,  intermediate  product, 
final  product,  by-product  or  waste 
product.  The  term  excludes  areas 
located  on  plant  lands  separate  from  the 
plant's  industrial  activities,  such  as 
office  buildings  and  accompanying 
parking  lots  as  long  as  the  drainage  from 
the  excluded  areas  is  not  mixed  with 
storm  water  drained  from  the  above 
described  areas.  Industrial  facilities 
(including  industrial  facilities  that  are 
federally.  State,  or  mimicipally  owned 
or  operated  that  meet  the  description  of 
the  facilities  listed  in  paragraphs 
(b){14)(i)  through  (xi)  of  this  section) 
include  those  facilities  designated  under 
the  provisions  of  paragraph  (a)(l  )(v)  of 
this  section.  The  following  categories  of 
facilities  are  considered  to  be  engaging 
in  "industrial  activity"  for  purposes  of 
paragraph  (b)(14): 


(x)  Construction  activity  including 
clearing,  grading  and  excavation,  except 
operations  that  result  in  the  disturbance 
of  less  than  five  acres  of  total  land  area. 
Construction  activity  also  includes  the 
disturbance  of  less  than  five  acres  of 
total  land  area  that  is  a  part  of  a  larger 
common  plan  of  development  or  sale  if 
the  larger  common  plan  will  ultimately 
disturb  five  acres  or  more; 

(xi)  Facilities  under  Standard 
Industrial  Classifications  20,  21,  22,  23, 
2434,  25,  265,  267,  27,  283,  285,  30,  31 
(except  311),  323,  34  (except  3441).  35. 
36,  37  (except  373),  38,  39,  and  4221- 
25: 

(15)  Storm  water  discharge  associated 
with  small  construction  activity  means 
the  discharge  of  storm  water  from: 

(i)  Construction  activities  including 
clearing,  grading,  and  excavating  that 
result  in  land  disturbance  of  equal  to  or 
greater  than  one  acre  and  less  than  five 
acres.  Small  construction  activity  also 
includes  the  disturbance  of  less  than 
one  acre  of  total  land  area  that  is  part 
of  a  larger  common  plan  of  development 
or  sale  if  the  larger  common  plan  will 
ultimately  disturb  equal  to  or  greater 
than  one  and  less  than  five  acres.  Small 
construction  activity  does  not  include 
routine  maintenance  that  is  performed 
to  maintain  the  original  line  and  grade, 
hydraulic  capacity,  or  original  purpose 
of  the  facility.  The  Director  may  waive 
the  otherwise  applicable  requirements 
in  a  general  pennit  for  a  storm  water 
discharge  from  construction  activities 
that  disturb  less  than  five  acres  where; 

(A)  The  value  of  the  rainfall  erosivity 
factor  ("R"  in  the  Revised  Universal  Soil 
Loss  Equation)  is  less  than  five  during 
the  period  of  construction  activity.  The 
rainfall  erosi\ity  factor  is  determined  in 
accordance  with  Chapter  2  of 
Agriculture  Handbook  Number  703. 
Predicting  Soil  Erosion  by  Water:  A 
Guide  to  Conservation  Planning  With 
the  Revised  Universal  Soil  Loss 
Equation  (RVSLEj,  pages  21-64,  dated 
lanuar\'  1997.  The  Director  of  the 
Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 


from  EPA's  Water  Resource  Center.  Mail 
Code  RC4100,  401  M  St.  S.W., 
Washington,  DC  20460.  A  copy  is  also 
available  for  inspection  at  the  U.S.  EPA 
Water  Docket  ,  401  M  Street  S.W., 
Washington.  DC.  20460.  or  the  Office  of 
the  Federal  Register,  800  N.  Capitol 
Street  N.W.  Suite  700,  Washington,  DC. 
An  operator  must  certify  to  the  Director 
that  the  construction  activity  will  take 
place  during  a  period  when  the  value  of 
the  rainfall  erosivity  factor  is  less  than 
five:  or 

(B)  Storm  water  controls  are  not 
needed  based  on  a  "total  maximum 
daily  load"  (TMDL)  approved  or 
established  by  EPA  that  addresses  the 
pollutaot(s)  of  concern  or,  for  non- 
impaired  waters  that  do  not  require 
TMDLs.  an  equivalent  analysis  thai 
determines  allocations  for  small 
construction  sites  for  the  pollutant(s)  of 
concern  or  that  determines  that  such 
allocations  are  not  needed  to  protect 
water  quality  based  on  consideration  of 
existing  in-stream  concentrations, 
expected  growth  in  pollutant 
contributions  from  all  sources,  and  a 
margin  of  safety  For  the  purpose  of  this 
paragraph,  the  pollutanl(s)  of  concern 
include  sediment  or  a  parameter  that 
addresses  sediment  (such  as  total 
suspended  solids,  turbidity  or  siltation) 
and  any  other  pollutant  that  has  been 
identified  as  a  cause  of  impairment  of 
any  water  body  that  will  receive  a 
discharge  from  the  construction  activity. 
The  operator  must  certify  to  the  Director 
that  the  construction  activity  will  take 
place,  and  storm  water  discharges  will 
occur,  within  the  drainage  area 
addressed  by  the  TMDL  or  equivalent 
analysis. 

(ii)  Any  other  construction  activity 
designated  by  the  Director,  or  in  States 
with  approved  NPDES  programs  either 
the  Director  or  the  EPA  Regional 
Administrator,  based  on  the  potential 
for  contribution  to  a  violation  of  a  water 
quality  standard  or  for  significant 
contribution  of  pollutants  to  waters  of 
the  United  States. 


Exhibit  1  to  §  122.26(b)(15).— Summary  of  Coverage  of  "Storm  Water  Discharges  Associated  with  Small 
construction  activity"  under  the  npdes  storm  water  program 


Automatic    Oesignation:    Required    Nationwide 
Coverage. 


Potential  Designation:  Optional  Evaluation  and 
Designalion  by  the  NPDES  Permttting  Author- 
ity or  EPA  Regional  Administrator. 


Construction  activities  that  result  in  a  land  disturtiance  oi  equal  to  or  greater  than  one  acre 
and  less  than  live  acres. 

Construction  activities  distuit}ing  less  than  one  acre  if  pan  ot  a  target  common  plan  of  devel- 
opment or  sale  with  a  planned  disturt)ance  ol  equal  lo  or  greater  tfian  one  acre  and  less 
than  five  acres,  (see  §122.26(bKi5)(i).) 

Construction  activities  that  result  in  a  land  dtsturtiance  of  less  than  one  acre  t)ased  on  the 
potential  for  contrit>utk>n  to  a  violation  of  a  water  quality  standard  or  for  significant  coninbu- 
tion  ot  polluiams.  (see  §122.26(b)(1S)(ii).) 
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Exhibit  1  to  §122.26(b)(1  5).— Summary  of  Coverage  of  "Storm  Water  Discharges  Associated  with  Small 
Construction  Activity"  Under  the  NPDES  Storm  Water  Program— Continued 

Polenlial  Warvsr  Waiver  from  Requirements  as  Any  autoinatically  desigrated  construction  activity  where  the  operator  cenifies:  (1 )  A  rainlall 
Determined  liy  the  NPDES  Permitting  Author-  ]  erosivity  factor  of  loss  than  five,  or  (2)  That  the  activity  will  occur  within  an  area  where  con- 
ity  .  ,      trots  are  fK>t  needed  teased  on  a  TMDL  or.  for  non-imparred  waters  tt^t  do  r>o1  require  a 

I      TMDL,  an  equivalent  analysis  for  the  pollutant(s)  of  concern,  (see  §  122.26<b)(tS)(i).) 


(16)  Small  municipal  separate  storm 
sewer  system  means  all  separate  stonn 
sewers  that  are: 

(i)  Owned  or  operated  by  the  United 
States,  a  State,  city,  town,  borough, 
county,  parish,  district,  association,  or 
other  public  body  (created  by  or 
pursuant  to  State  law)  having 
jurisdiction  over  disposal  of  sewage, 
industrial  wastes,  storm  water,  or  other 
wastes,  including  special  districts  under 
State  law  such  as  a  sewer  district,  flood 
control  district  or  drainage  district,  or 
similar  entity,  or  an  Indian  tribe  or  an 
authorized  Indian  tribal  organization,  or 
a  designated  and  approved  management 
agency  under  section  208  of  the  CWA 
that  discharges  to  waters  of  the  United 
States. 

(ii)  Not  defined  as  "large"  or 
"medium"  municipal  separate  storm 
sewer  systems  pursuant  to  paragraphs 
(b)(4)  and  (b)(7)  of  this  section,  or 
designated  under  paragraph  {a)(l)(v)  of 
this  section. 

(iii)  This  term  includes  systems 
similar  to  separate  storm  sewer  systems 
in  municipalities,  such  as  systems  at 
military  bases,  large  hospital  or  prison 
complexes,  and  highways  and  other 
thoroughfares.  The  term  does  not 
include  separate  storm  sewers  in  very 
discrete  areas,  such  as  individual 
buildings. 

(17)  SmaJI  MS4  means  a  small 
municipal  separate  storm  sewer  system. 

(18)  Municipal  separate  storm  sewer 
system  means  all  separate  storm  sewers 
that  are  defined  as  "large"  or  "mediimi" 
or  "small"  municipal  separate  storm 
sewer  systems  piusuant  to  paragraphs 
Cb)(4),  (b)(7),  and  (b)(16)  of  this  section, 
or  designated  under  paragraph  (a)(l)(v) 
of  this  section. 

(19)  MS4  means  a  municipal  separate 
storm  sewer  system. 

(c)  Application  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  and  storm  water 
discharges  associated  with  small 
construction  activity — (1)  Individual 
application.  Dischargers  of  storm  water 
associated  with  industrial  activity  and 
with  small  construction  activity  are 
required  to  apply  for  an  individual 
permit  or  seek  coverage  under  a 
promulgated  storm  water  general 
permit.  •   •   • 


(ii)  An  operator  of  an  existing  or  new 
storm  water  discharge  that  is  associated 
with  industrial  activity  solely  under 
paragraph  (b)(14)(x)  of  this  section  or  is 
associated  with  small  construction 
activity  solely  under  paragraph  (b)(lS) 
of  this  section,  is  exempt  from  the 
requirements  of  §  122.21(g)  and 
paragraph  (c)(l)(i)  of  this  section.  '  *  * 

(e)  Application  deadlines.  Any 
operator  of  a  point  source  required  to 
obtain  a  permit  under  this  section  that 
does  not  have  an  effective  NPDES 
permit  authorizing  discharges  from  its 
storm  water  outfalls  shall  submit  an 
application  in  accordance  with  the 
following  deadlines: 

(1)  Storm  water  discharges  associated 
with  industrial  activity,  (i)  Except  as 
provided  in  paragraph  (e)(l)(ii)  of  this 
section,  for  any  storm  water  discharge 
associated  with  industrial  activity 
identified  in  paragraphs  (b)(14)(i) 
through  (xi)  of  this  section,  that  is  not 
part  of  a  group  appUcation  as  described 
in  paragraph  (c)(2)  of  this  section  or  that 
is  not  authorized  by  a  storm  water 
general  permit,  a  permit  application 
made  pursuant  to  paragraph  (c)  of  this 
section  must  be  submitted  to  the 
Director  by  October  1 .  1992; 

(ii)  For  any  storm  water  discharge 
associated  with  industrial  activity  from 
a  faciUty  that  is  owned  or  operated  by 
a  municipality  with  a  population  of  less 
than  100.000  that  is  not  authorized  by 
a  general  or  individual  permit,  other 
than  an  airport,  powerplant,  or 
uncontrolled  sanitary  landfill,  the 
permit  application  must  be  submitted  to 
the  Director  by  March  10.  2003. 
*         •         *         •         • 

(5)  A  permit  application  shall  be 
submitted  to  the  Director  within  180 
days  of  notice,  unless  permission  for  a 
later  date  is  granted  by  the  Director  (see 
§  124.52(c)  of  this  chapter),  for: 

(i)  A  storm  water  discharge  that  the 
Director,  or  in  States  with  approved 
NPDES  programs,  either  the  Director  or 
the  EPA  Regional  Administrator, 
determines  that  the  discharge 
contributes  to  a  violation  of  a  water 
quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States  (see  paragraphs  (a)(l)(v) 
and  (hj(lS)(ii)  of  this  section): 


(8)  For  any  storm  water  discharge 
associated  with  small  construction 
acrtivity  identified  in  paragraph  (b)(15)(i) 
of  this  section,  see  §  122.21(c)(1). 
Discharges  from  these  sources  require 
permit  authorization  by  March  10.  2003, 
unless  designated  for  coverage  before 
then. 

(9)  For  any  discharge  from  a  regulated 
small  MS4,  the  permit  application  made 
under  §  122.33  must  be  submitted  to  the 
Director  by: 

(i)  Marcn  10,  2003  if  designated  under 
§  122.32(a)(1)  unless  your  MS4  serves  a 
jurisdiction  with  a  population  under 
10,000  and  the  NPDES  permitting 
authority  has  established  a  phasing 
schedule  under  §  123.35(d)(3)  (see 
§  122.33(c)(1));  or 

(ii)  Within  ISO  days  of  notice,  unless 
the  NPDES  permitting  authority  grants  a 
later  date,  if  designated  under 
§  122.32(a)(2)  (see  §  122.33(c)(2)). 

(f)'   •   • 

(4)  Any  person  may  petition  the 
Director  for  the  designation  of  a  large, 
mediiun.  or  small  municipal  separate 
storm  sewer  system  as  defined  by 
paragraph  (b)(4)(iv),  (b)(7)(iv).  or  (b)(16) 
of  this  section. 

(5)  The  Director  shall  make  a  final 
determination  on  any  petition  received 
under  this  section  within  90  days  after 
receiving  the  petition  with  the 
exception  of  petitions  to  designate  a 
small  MS4  in  which  case  the  Director 
shall  make  a  final  determination  on  the 
petition  within  180  days  after  its 
receipt. 

(g)  Conditional  exclusion  for  "no 
exposure"  of  industrial  activities  and 
materials  to  storm  water.  Discharges 
composed  entirely  of  storm  water  are 
not  storm  water  discharges  associated 
with  industrial  activity  if  there  is  "no 
exposure"  of  industrial  materials  and 
activities  to  rain,  snow,  snowmelt  and/ 
or  nmoff,  and  the  discharger  satisfies 
the  conditions  in  paragraphs  (g)(1) 
through  (g)(4)  of  this  section.  "No 
exposure"  means  that  all  industrial 
materials  and  activities  are  protected  by 
a  storm  resistant  shelter  to  prevent 
exposure  to  rain,  snow,  snowmelt,  and/ 
or  runoff.  Industrial  materials  or 
activities  include,  but  are  not  limited  to. 
material  handUng  equipment  or 
activities,  industrial  machinery,  raw 
materials,  intermediate  products,  by- 
products, final  products,  or  waste 
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products.  Material  handling  activities 
include  the  storage,  loading  and 
imloading,  transportation,  or 
conveyance  of  any  raw  material, 
intermediate  product,  final  product  or 
waste  product. 

(1)  Qualification.  To  qualify  for  this 
exclusion,  the  operator  of  the  discharge 
must: 

(i)  Provide  a  storm  resistant  shelter  to 
protect  industrial  materials  and 
activities  from  exposure  to  rain,  snow, 
snow  melt,  and  runoff; 

(ii)  Complete  and  sign  (according  to 
§  122.22)  a  certification  that  there  are  no 
discharges  of  storm  water  contaminated 
by  exposure  to  industrial  materials  and 
activities  from  the  entire  facility,  except 
as  provided  in  paragraph  (g)(2)  of  this 
section; 

(iii)  Submit  the  signed  certification  to 
the  NPDES  permitting  authority  once 
every  five  years; 

(iv)  Allow  the  Director  to  inspect  the 
facility  to  determine  compliance  with 
the  "no  exposure"  conditions; 

(v)  Allow  the  Director  to  make  any 
"no  exposiwe"  inspection  reports 
available  to  the  public  upon  request; 
and 

(vi)  For  facilities  that  discharge 
through  an  MS4,  upon  request,  submit 
a  copy  of  the  certification  of  "no 
exposure"  to  the  MS4  operator,  as  well 
as  allow  inspection  and  public  reporting 
by  the  MS4  operator. 

(2)  Industrial  materials  and  activities 
not  requiring  storm  resistant  shelter.  To 
qualify  for  this  exclusion,  storm 
resistant  shelter  is  not  required  for: 

(i)  Drums,  barrels,  tanks,  and  similar 
containers  that  are  tightly  sealed, 
provided  those  containers  are  not 
deteriorated  and  do  not  leak  ("Sealed" 
means  banded  or  otherwise  secured  and 
without  operational  taps  or  valves); 

(ii)  Adequately  maintained  vehicles 
used  in  material  handling;  and 

(iii)  Final  products,  other  than 
products  that  would  be  mobilized  in 
storm  water  discharge  (e.g.,  rock  salt). 

(3)  Limitations,  (i)  Storm  water 
discharges  from  construction  activities 
identified  in  paragraphs  (b)(14)(x)  and 
(b)(15)  are  not  eligible  for  this 
conditional  exclusion. 

(ii)  This  conditional  exclusion  from 
the  requirement  for  an  NPDES  permit  is 
available  on  a  facility-wide  basis  only, 
not  for  individual  outfalls.  If  a  facility 
has  some  discharges  of  storm  water  that 
would  otherwise  be  "no  exposure" 
discharges,  individual  permit 
requirements  should  be  adjusted 
accordingly. 

(iii)  If  circtunstances  change  and 
industrial  materials  or  activities  become 
exposed  to  rain,  snow,  snow  melt,  and/ 
or  runoff,  the  conditions  for  this 


exclusion  no  longer  apply.  In  such 
cases,  the  discharge  becomes  subject  to 
enforcement  for  im-permitted  discharge. 
Any  conditionally  exempt  discharger 
who  anticipates  changes  in 
circumstances  should  apply  for  and 
obtain  permit  authorization  prior  to  the 
change  of  circumstances. 

(iv)  Notwithstanding  the  provisions  of 
this  paragraph,  the  NPDES  permitting 
authority  retains  the  authority  to  require 
permit  authorization  (and  deny  this 
exclusion)  upon  making  a  determination 
that  the  discharge  causes,  has  a 
reasonable  potential  to  cause,  or 
contributes  to  an  instream  excursion 
above  an  applicable  water  quality 
standard,  including  designated  uses. 

(4)  Certification.  The  no  exposure 
certification  must  require  the 
submission  of  the  following 
information,  at  a  minimum,  to  aid  the 
NPDES  permitting  authority  in 
determining  if  the  facility  qualifies  for 
the  no  exposure  exclusion: 

(i)  The  legal  name,  address  and  phone 
number  of  the  discharger  (see 
S  122.21(b)); 

(ii)  The  facility  name  and  address,  the 
coimty  name  and  the  latitude  and 
longitude  where  the  facility  is  located: 

(iii)  The  certification  must  indicate 
that  none  of  the  following  materials  or 
activities  are,  or  will  be  in  the 
foreseeable  future,  exposed  to 
precipitation: 

(A)  Using,  staring  or  cleaning 
industrial  machinery  or  equipment,  and 
areas  where  residuals  from  using, 
storing  or  cleaning  industrial  machinery 
or  equipment  remain  and  are  exposed  to 
storm  water; 

(B)  Materials  or  residuals  on  the 
groimd  or  in  storm  water  inlets  bom 
spills/leaks; 

(C)  Materials  or  products  from  past 
industrial  activity; 

(D)  Material  handling  equipment 
(except  adequately  maintained 
vehicles); 

(E)  Materials  or  products  during 
loading/imloading  or  transporting 
activities; 

(F)  Materials  or  products  stored 
outdoors  (except  final  products 
intended  for  outside  use,  e.g..  new  cars, 
where  exposure  to  storm  water  does  not 
result  in  the  discharge  of  pollutants); 

(G)  Materials  contained  in  open, 
deteriorated  or  leaking  storage  drums, 
barrels,  tanks,  and  similar  containers; 

(H)  Materials  or  products  handled/ 
stored  on  roads  or  railways  owned  or 
maintained  by  the  discharger; 

(I)  Waste  material  (except  waste  in 
covered,  non-leaking  containers,  e.g., 
dumpsters); 


i])  Application  or  disposal  of  process 
wastewater  (imless  othervirise 
permitted);  and 

(K)  Particulate  matter  or  visible 
deposits  of  residuals  from  roof  stacks/ 
vents  not  otherwise  regulated,  i.e., 
imder  an  air  quality  control  permit,  and 
evident  in  the  storm  water  outflow: 

(iv)  All  "no  exposure"  certifications 
must  include  the  following  certification 
statement,  and  be  signed  in  accordance 
with  the  signatory  requirements  of 
§  122.22:  "I  certih'  under  penalty-  of  law 
that  I  bave  read  and  imderstand  the 
eligibility  requirements  for  claiming  a 
condition  of  "no  exposure"  and 
obtaining  an  exclusion  from  NPDES 
storm  water  permitting;  and  that  there 
are  no  discharges  of  storm  water 
contaminated  by  exposure  to  industrial 
activities  or  materials  from  the 
industrial  facility  identified  in  this 
document  (except  as  allowed  under 
paragraph  (g)(2))  of  this  section  1 
understand  that  I  am  obligated  to  submit 
a  no  exposure  certification  form  once 
every  five  years  to  the  NPDES 
permitting  authority  and.  if  requested, 
to  the  operator  of  the  local  MS4  into 
which  this  facility  discharges  (where 
applicable).  1  understand  that  1  must 
allow  the  NPDES  permitting  authorit)'. 
or  MS4  operator  where  the  discharge  is 
into  the  local  MS4.  to  perform 
inspections  to  confirm  the  condition  of 
no  exposure  and  to  make  such 
inspection  reports  publicly  available 
upon  request.  I  understand  that  I  mu.st 
obtain  coverage  under  an  NPDES  permit 
prior  to  any  point  source  discharge  of 
storm  water  fi^m  the  facility  I  certify' 
under  penalty  of  law  that  this  document 
and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to 
assure  that  qualified  porsoimel  properly 
gathered  and  evaluated  the  information 
submitted.  Based  upon  my  inquirv  of 
the  person  or  persons  who  manage  the 
s>'Stem.  or  those  persons  directly 
involved  in  gathering  the  information, 
the  information  submitted  is  to  the  best 
of  my  knowledge  and  belief  true, 
accurate  and  complete.  I  am  aware  there 
are  significant  penalties  for  submitting 
false  information,  including  the 
possibility  of  fine  and  imprisoimient  for 
knowing  violations." 

4.  Revise  SI 22.28(b)(2)(v)  to  read  as 
follows: 

S  122.28    General  permits  (applicable  to 
State  NPDES  programs,  see  f  123.25). 


(b)  •    *    • 

(2)  •   •   • 

(v)  Discharges  other  than  discharges 
bom  publicly  owned  treatment  works, 
combined  sewer  overflows,  municipal 
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separate  storm  sewer  systems,  primary 
industrial  facilities,  and  storm  water 
discharges  associated  with  industrial 
activity,  may.  at  the  discretion  of  the 
Director,  be  authorized  to  discharge 
under  a  general  permit  without 
submitting  a  notice  of  intent  where  the 
Director  finds  that  a  notice  of  intent 
requirement  would  be  inappropriate.  In 
making  such  a  finding,  the  Director 
shall  consider  the  type  of  discharge:  the 
expected  nature  of  the  discharge:  the 
potential  for  toxic  and  conventional 
pollutants  in  the  discharces:  the 
expected  volume  of  the  discharges: 
other  means  of  identifying  discharges 
covered  by  the  permit;  and  the 
estimated  number  of  discharges  to  be 
covered  by  the  permit.  The  Director 
shall  provide  in  the  public  notice  of  the 
general  permit  the  reasons  for  not 
requiring  a  notice  of  intent. 
•        «        •        •        • 

5.  Add  §§  122.30  through  122.37  to 
subpart  B  to  read  as  follows: 

§  1 22.30    Wtiat  ara  ttie  objectives  of  the 
storm  water  regulations  for  small  MS4s7 

(a)  Sections  122.30  through  122.37  are 
written  in  a  "readable  regulation" 
format  that  includes  both  rule 
requirements  and  EPA  guidance  that  is 
not  legally  binding.  EPA  has  clearly 
distinguished  its  recommended 
guidance  from  the  rule  requirements  by 
putting  the  guidance  in  a  separate 
paragraph  beaded  by  the  word 
"guidance". 

(h)  Under  the  statutory  mandate  in 
section  402(p)(6)  of  the  Clean  Water  Act, 
the  purpose  of  this  portion  of  the  storm 
water  program  is  to  designate  additional 
sources  that  need  to  be  regulated  to 
protect  water  quality  and  to  establish  a 
comprehensive  storm  water  program  to 
regulate  these  sources.  (Because  the 
storm  water  program  is  part  of  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Program, 
you  should  also  refer  to  $  122.1  which 
addresses  the  broader  purpose  of  the 
NPDES  program.) 

(c)  Storm  water  runoff  continues  to 
harm  the  nation's  waters.  Runoff  from 
lands  modified  by  human  activities  can 
harm  surface  water  resources  in  several 
ways  including  by  changing  natural 
hydrologic  patterns  and  by  elevating 
pollutant  concentrations  and  loadings. 
Storm  water  runoff  may  contain  or 
mobilize  high  levels  of  contaminants, 
such  as  sediment,  suspended  solids, 
nutrients,  heavy  metals,  pathogens, 
toxins,  oxygen-demanding  substances, 
and  floatables. 

(d)  EPA  strongly  encourages 
partnerships  and  the  watershed 
approach  as  the  management  framework 
for  efficiently,  effectively,  and 


consistently  protecting  and  restoring 
aquatic  ecosystems  and  protecting 
public  health. 

$  122.31     As  a  Tritw,  wtiat  Is  my  role  under 
the  NPDES  storm  water  program? 

As  a  Tribe  you  may: 

(a)  Be  authorized  to  operate  the 
NPDES  program  including  the  storm 
water  program,  after  EPA  determines 
that  you  are  eligible  for  treatment  in  the 
same  manner  as  a  State  under  §§  123.31 
through  123.34  of  this  chapter  (If  you 
do  not  have  an  authorized  NPDES 
program,  EPA  implements  the  program 
for  discharges  on  your  reservation  as 
well  as  other  Indian  country,  generally.): 

(b)  Be  classified  as  an  ovtmer  of  a 
regulated  small  MS4,  as  defined  in 

§  122.32.  (Designation  of  your  Tribe  as 
an  owner  of  a  small  MS4  for  purposes 
of  this  part  is  an  approach  that  is 
consistent  with  EPA's  1984  Indian 
Policy  of  operating  on  a  govemment-to- 
govemment  basis  with  EPA  looking  to 
Tribes  as  the  lead  governmental 
authorities  to  address  environmental 
issues  on  their  reservations  as 
appropriate.  If  you  operate  a  separate 
storm  sewer  system  that  meets  the 
definition  of  a  regulated  small  MS4.  you 
are  subject  to  the  requirements  under 
$$  122.33  through  122.35.  If  you  are  not 
designated  as  a  regulated  small  MS4. 
you  may  ask  EPA  to  designate  you  as 
such  for  the  purposes  of  this  part.):  or 

(c)  Be  a  discharger  of  storm  water 
associated  with  industrial  activity  or 
small  construction  activity  under 
SS 122  26(b)(14)  or  {h)(15).  in  which 
case  you  must  meet  the  applicable 
requirements.  Within  Indian  country, 
the  NPDES  permitting  authority  is 
generally  EPA.  imless  you  are 
authorized  to  administer  the  NPDES 
program. 

$122.32    As  an  operator  of  a  small  MS4, 
ain  I  regulatad  undar  the  NPDES  storm 
water  program? 

(a)  Unless  you  qualify  for  a  waiver 
under  paragraph  (c)  of  this  section,  you 
are  regulated  if  you  operate  a  small 
MS4.  including  but  not  limited  to 
systems  operated  by  federal.  State. 
Tribal,  and  local  governments, 
including  State  departments  of 
transportation:  and: 

(1)  Yoiu'  small  MS4  is  located  in  an 
urbanized  area  as  determined  by  the 
latest  Decennial  Census  by  the  Bureau 
of  the  Census.  (If  your  small  MS4  is  not 
located  entirely  within  an  urbanized 
area,  only  the  portion  that  is  within  the 
urbanized  area  is  regulated):  or 

(2)  You  are  designated  by  the  NPDES 
permitting  authority,  including  where 
the  designation  is  pursuant  to 

§§  123.35(b)(3)  and  (b)(4)  of  this  chapter. 


or  is  based  upon  a  petition  under 
S  122.26(f). 

(b)  You  may  be  the  subject  of  a 
petition  to  the  NPDES  permitting 
authority  to  require  an  NPDES  permit 
for  your  discharge  of  storm  water.  If  the 
NPDES  permitting  authority  determines 
that  you  need  a  permit,  you  are  required 
to  comply  with  §S  122.33  through 
122.35. 

(c)  The  NPDES  permitting  authority 
may  waive  the  requirements  otherwise 
applicable  to  you  if  you  meet  the  criteria 
of  paragraph  (d)  or  (e)  of  this  section.  If 
you  receive  a  waiver  under  this  section, 
you  may  subsequently  be  required  to 
seek  coverage  under  an  NPDES  permit 
in  accordance  with  §  122.33(a)  if 
circumstances  change.  (See  also 

S  123.35(b)  of  this  chapter.) 

(d)  The  NPDES  permitting  authority 
may  waive  permit  coverage  if  your  MS4 
serves  a  population  of  less  than  1,000 
within  the  urbanized  area  and  you  meet 
the  following  criteria: 

(1)  Your  system  is  not  contributing 
substantially  to  the  pollutant  loadings  of 
a  physically  interconnected  MS4  that  is 
regulated  by  the  NPDES  storm  water 
program  (see  §  123.35(b)(4)  of  tliis 
chapter):  and 

(2)  If  you  discharge  any  pollutant(s) 
that  have  been  identified  as  a  cause  of 
impairment  of  any  water  body  to  which 
you  discharge,  storm  water  controls  are 
not  needed  based  on  wastoload 
allocations  that  are  part  of  an  EPA 
approved  or  established  "total 
maximum  daily  load"  (TMDL)  that 
addresses  the  pollutant(s)  of  concern. 

(e)  The  NPDES  permitting  authority 
may  waive  permit  coverage  if  your  MS4 
serves  a  population  imder  10,000  and 
you  meet  the  following  criteria: 

(1)  The  permitting  authority  has 
evaluated  all  waters  of  the  U.S., 
including  small  streams,  tributaries, 
lakes,  and  ponds,  that  receive  a 
discharge  from  your  MS4: 

(2)  For  all  such  waters,  the  permitting 
authority  has  determined  that  storm 
water  controls  are  not  needed  based  on 
wasteload  allocations  that  are  part  of  an 
EPA  approved  or  established  TMOL  that 
addresses  the  pollutant(s)  of  concern  or, 
if  a  TMDL  has  not  been  developed  or 
approved,  an  equivalent  analysis  that 
determines  sources  and  allocations  for 
the  pollutant(s)  of  concern: 

(3)  For  the  purpose  of  this  paragraph 
(e),  the  pollutant(s)  of  concern  include 
biochemical  oxygen  demand  (BOD), 
sediment  or  a  parameter  that  addresses 
sediment  (such  as  total  suspended 
solids,  turbidity  or  siltation),  pathogens, 
oil  and  grease,  and  any  pollutant  that 
has  been  identified  as  a  cause  of 
impairment  of  any  water  body  that  will 
receive  a  discharge  from  your  MS4:  and 
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(4)  The  permitting  authority  has 
determined  that  future  discharges  frt>m 
your  MS4  do  not  have  the  potential  to 
result  in  exceedances  of  water  quality 
standards,  including  impairment  of 
designated  uses,  or  other  significant 
water  quality  impacts,  including  habitat 
and  biological  impacts. 

i  1 22.33    If  I  am  an  operator  of  a  regulated 
small  MS4,  how  do  I  apply  tor  sn  NPDES 
permit  and  when  do  I  tiav*  to  apply? 

(a)  If  you  operate  a  regulated  small 
MS4  under  §  122.32,  you  must  seek 
coverage  under  a  NPDES  permit  issued 
by  your  NPDES  permitting  authority.  If 
you  are  located  in  an  NPDES  authorized 
State,  Tribe,  or  Territory,  then  that  State, 
Tribe,  or  Territor\'  is  your  NPDES 
permitting  authority.  Otherwise,  your 
NPDES  permitting  authority  is  the  EPA 
Regional  Office. 

(fa)  You  must  seek  authorization  to 
discharge  under  a  general  or  individual 
NPDES  permit,  as  follows: 

(1 )  If  your  NPDES  permitting 
authority  has  issued  a  general  permit 
applicable  to  your  discbarge  and  you  are 
seeking  coverage  under  the  general 
permit,  you  must  submit  a  Notice  of 
Intent  fNOI)  that  includes  the 
information  on  your  best  management 
practices  and  measiuable  goals  required 
by  §  122.34(d).  You  may  file  your  own 
NOI.  or  you  and  other  municipalities  or 
governmental  entities  may  jointly 
submit  an  NOI.  If  you  want  to  share 
responsibilities  for  meeting  the 
minimum  measures  Hith  other 
municipalities  or  governmental  entities, 
you  must  submit  an  NOI  that  describes 
which  minimum  measures  you  will 
implement  and  identify  the  entities  that 
will  implement  the  other  minimum 
measures  within  the  area  served  by  your 
MS4.  The  general  permit  will  explain 
any  other  steps  necessary  to  obtain 
permit  authorization. 

(2)(i)  If  you  are  seeking  authorization 
to  discharge  under  an  individual  permit 
and  wish  to  implement  a  program  imder 
§  122.34,  you  must  submit  an 
application  to  your  NPDES  permitting 
authority  that  includes  the  information 
required  under  §§  122.21(f)  and 
122.34(d).  an  estimate  of  square  mileage 
served  by  your  small  MS4,  and  any 
additional  information  that  your  NPDES 
permitting  authority  requests.  A  storm 
sewer  map  that  satisfies  the  requirement 
of  §  122.34(b)(3)(i)  will  saUsfy  the  map 
reouirement  in  §  122.21(f)(7). 

(ii)  If  you  are  seeking  authorization  to 
discharge  under  an  individual  permit 
and  wish  to  implement  a  program  that 
is  different  from  the  program  under 
S  122.34,  you  will  need  to  comply  with 
the  permit  apphcation  requirements  of 
S  122.Z6(dl.  You  must  submit  both  Parts 


of  the  application  requirements  in 
SS  122.26(d)(1)  and  (2)  by  March  10, 
2003.  You  do  not  need  to  submit  the 
information  required  by 
§§122.26ld)(l)(ii)  and  (d)(2)  regarding 
your  legal  authority,  tmless  you  intend 
for  the  permit  writer  to  take  such 
information  into  account  when 
developing  your  other  permit 
conditions. 

(iii)  If  allowed  by  your  NPDES 
permitting  authority,  you  and  another 
regulated  entity  may  jointly  apply  under 
either  paragraph  (b)(2)(i)  of  (b)(2)(ii)  of 
this  section  to  be  co-permittees  under  an 
indi\idual  permit. 

(3)  If  your  small  MS4  is  in  the  same 
urbanized  area  as  a  medium  or  large 
MS4  with  an  NPDES  storm  water  permit 
and  that  other  MS4  is  willing  to  have 
you  participate  in  its  storm  water 
program,  you  and  the  other  MS4  may 
jointly  seek  a  modificatioo  of  the  other 
MS4  permit  to  include  you  as  a  limited 
co-permittee.  As  a  limited  co-[>ermittee. 
you  will  be  responsible  for  compliance 
with  the  permit's  conditions  applicable 
to  your  jurisdiction.  If  you  choose  this 
option  you  will  need  to  comply  with  the 
permit  application  requirements  of 

§  122.26.  rather  than  the  requirements  of 
§  122.34.  You  do  not  need  to  comply 
with  the  specific  application 
requirements  of  §  122.26(d)(l)(iii)  and 
(iv)  and  (d)(2)(iii)  (discharge 
characterization).  You  may  satisfy  the 
requirements  in  §  122.26  (d)(l)(vj  and 
(d)(2)(iv)  (identification  of  a 
management  program)  by  referring  to 
the  other  MS4's  storm  water 
management  program. 

(4)  Guidance:  In  referencing  an  MS4's 
storm  water  management  program,  you 
should  briefly  describe  how  the  existing 
plan  will  address  discharges  from  your 
small  MS4  or  would  need  to  be 
supplemented  in  order  to  adequately 
address  your  discharges.  You  should 
also  explain  your  rale  in  coordinating 
storm  water  pollutant  control  activities 
in  your  MS4,  and  detail  the  resources 
available  to  you  to  accomplish  the  plan. 

(c)  If  vou  operate  a  regulated  smdl 
MS4: 

(1)  Designated  under  %  122.32(a)(1). 
you  must  apply  for  coverage  under  an 
NPDES  permit,  or  apply  for  a 
modification  of  an  existing  NPDES 
permit  under  paragraph  (b)(3)  of  this 
section  by  March  10.  2003.  unless  your 
MS4  serves  a  jurisdiction  with  a 
population  under  10,000  and  the 
NPDES  permitting  authority  has 
established  a  phasing  schedule  under 

§  1 23.35(d)(3)  of  this  chapter. 

(2)  Designated  under  §  122.32(a)(2). 
you  must  apply  for  coverage  under  an 
NPDES  permit,  or  apply  for  a 
modification  of  an  existing  NPDES 


permit  under  paragraph  (h)(3)  of  this 
section,  within  180  days  of  notice, 
unless  the  NPDES  permitting  authority 
grants  a  later  date. 

S 1 22.34    As  an  operator  of  a  regulated 
small  MS4.  what  will  my  NPDES  MS4  storm 
water  permit  require? 

(a)  Your  NPDES  MS4  permit  will 
require  at  a  minimum  that  you  develop, 
implement,  and  enforce  a  storm  water 
management  program  designed  to 
reduce  the  discbarge  of  pollutants  from 
your  MS4  to  the  maximum  extent 
practicable  (MEP).  to  protect  water 
quality,  and  to  satisfy*  the  appropriate 
water  quality  requirements  of  the  Clean 
Water  Act.  Your  storm  water 
management  program  must  include  the 
minimum  control  measures  described  in 
paragraph  (b)  of  this  section  unless  you 
apply  for  a  permit  imder  %  122.26(d). 
For  purposes  of  this  section,  narrative 
effluent  limitations  requiring 
implementadon  of  bestjnanagement 
practices  (BMPs)  are  generally  the  most 
appropriate  form  of  effluent  limitations 
when  designed  to  satisfy  technology 
requirements  (including  reductions  of 
pollutants  to  the  maximum  extent 
practicable)  and  to  protect  water  quality. 
Implementation  of  best  management 
practices  consistent  with  the  pro\isions 
of  the  storm  water  management  program 
required  pursuant  to  this  section  and 
the  provisions  of  the  permit  required 
pursuant  to  §  122.33  constitutes 
compliance  with  the  standard  of 
reducing  pollutants  to  the  "maximum 
extent  practicable."  Your  NPDES 
permitting  authority  will  specify  a  time 
period  of  up  to  5  years  from  the  date  of 
permit  issuance  for  you  to  develop  and 
implement  your  program. 

(b)  .Minimum  control  measures — (1) 
Public  education  and  outreach  on  slorm 
water  impacts,  (i)  You  must  implement 
a  public  education  program  to  distribute 
educational  materials  to  the  community 
or  conduct  equivalent  outreach 
activities  about  the  impacts  of  storm 
water  discharges  on  water  bodies  and 
the  steps  that  the  public  can  take  to 
reduce  pollutants  in  storm  water  runoff. 

(ii)  Guidance:  You  may  use  storm 
water  educational  materials  provided  by 
your  State.  Tribe.  EPA.  enviroiunenlal, 
public  interest  or  trade  organizations,  or 
other  MS4s.  The  public  education 
program  should  inform  individuals  and 
households  about  the  steps  they  can 
take  to  reduce  storm  water  pollution, 
such  as  ensuring  proper  septic  system 
maintenance,  ensuring  the  proper  use 
and  disposal  of  landscape  and  garden 
chemicals  including  fertilizers  and 
pesticides,  protecting  and  restoring 
riparian  vegetation,  and  properly 
disposing  of  used  motor  oil  or 
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household  hazardous  wastes.  EPA 
reconunends  that  the  program  inform 
individuals  and  groups  how  to  become 
involved  in  local  stream  and  beach 
restoration  activities  as  well  as  activities 
that  are  coordinated  by  youth  service 
and  conservation  corps  or  other  citizen 
groups.  EPA  recommends  that  the 
public  education  program  be  tailored, 
using  a  mix  of  locally  appropriate 
strategies,  to  target  specific  audiences 
and  communities.  Examples  of 
strategies  include  distributing  brochures 
or  fact  sheets,  sponsoring  speaking 
engagements  before  community  groups, 
providing  public  service 
announcements,  implementing 
educational  programs  targeted  at  school 
age  children,  and  conducting 
community-based  projects  such  as  storm 
drain  stenciling,  and  watershed  and 
beach  cleanups.  In  addition,  EPA 
recommends  that  some  of  the  materials 
or  outreach  programs  be  directed  toward 
targeted  groups  of  commercial, 
industrial,  and  institutional  entities 
likely  to  have  significant  storm  water 
impacts.  For  example,  providing 
information  to  restaurants  on  the  impact 
of  grease  clogging  storm  drains  and  to 
garages  on  the  impact  of  oil  discharges. 
You  are  encouraged  to  tailor  your 
outreach  program  to  address  the 
viewpoints  and  concerns  of  all 
communities,  particularly  minority  and 
disadvantaged  commmuties,  as  well  as 
any  special  concerns  relating  to 
children. 

(2)  Public  involvement/ participation. 
(>)  You  must,  at  a  minimum,  comply 
with  State.  Tribal  and  local  public 
notice  requirements  when 
implementing  a  public  involvement/ 
participation  program. 

(ii)  Guidance:  EPA  recommends  that 
the  public  be  included  in  developing, 
implementing,  and  reviewing  your 
storm  water  management  program  and 
that  the  public  participation  prtxess 
should  make  efforts  to  reach  out  and 
engage  all  economic  and  ethnic  groups. 
Opportunities  for  members  of  the  public 
Id  participate  in  program  development 
and  implementation  include  serving  as 
citizen  representatives  on  a  local  storm 
water  management  panel,  attending 
public  hearings,  working  as  citizen 
volunteers  to  educate  other  individuals 
about  the  program,  assisting  in  program 
coordination  with  other  pre-existing 
programs,  or  participating  in  volunteer 
monitoring  efforts.  (Citizens  should 
obtain  approval  where  necessary  for 
lawful  access  to  monitoring  sites.) 

(3)  Illicit  discharge  detection  and 
elimination,  (i)  You  must  develop, 
implement  and  enforce  a  program  to 
detect  and  eliminate  illicit  discharges 


(as  defined  at  §  122.26(b)(2))  into  your 
small  MS4. 
(ii)  You  must: 

(A)  IDevelop,  if  not  already  completed, 
a  storm  sewer  system  map,  showing  the 
location  of  all  outfolls  and  the  names 
and  location  of  all  waters  of  the  United 
States  that  receive  discharges  from  those 
outfalls; 

(B)  To  the  extent  allowable  under 
State,  Tribal  or  local  law,  effectively 
prohibit,  through  ordinance,  or  other 
regulatory  mechanism,  non-storm  water 
discharges  into  your  storm  sewer  system 
and  implement  appropriate  enforcement 
procedures  and  actions; 

(C)  Develop  and  implement  a  plan  to 
detect  and  address  non-storm  water 
discharges,  including  illegal  dumping, 
to  your  system:  and 

(D)  Inform  public  employees, 
businesses,  and  the  general  public  of 
hazards  associated  with  illegal 
discharges  and  improper  disposal  of 
waste. 

(iii)  You  need  address  the  following 
categories  of  non-storm  water  discharges 
or  flows  (i.e.,  illicit  discharges)  only  if 
you  identify  them  as  significant 
contributors  of  pollutants  to  your  small 
MS4:  water  line  flushing,  landscape 
irrigation,  diverted  stream  flows,  rising 
ground  waters,  imcontaminated  ground 
water  infiltration  (as  defined  at  40  CFR 
35.2005(20)).  uncontaminated  pumped 
ground  ~water,  discharges  from  potable 
water  sources,  foundation  drains,  air 
conditioning  condensation,  irrigation 
water,  springs,  water  from  crawl  space 
pumps,  footing  drains,  lawn  watering, 
individual  residential  car  washing, 
flows  from  riparian  habitats  and 
wetlands,  dechlorinated  swimming  pool 
discharges,  and  street  wash  water 
(discharges  or  flows  from  fire  fighting 
activities  are  excluded  from  the  effective 
prohibition  against  non-storm  water  and 
need  only  be  addressed  where  they  are 
identified  as  significant  sources  of 
pollutants  to  waters  of  the  United 
States). 

(iv)  Guidance:  EPA  recommends  that 
the  plan  to  detect  and  address  illicit 
discharges  include  the  following  four 
components:  procedures  for  locating 
priority  areas  likely  to  have  illicit 
discharges;  procedures  for  tracing  the 
source  of  an  illicit  discharge;  procedures 
for  removing  the  source  of  the 
discharge;  and  procedures  for  program 
evaluation  and  assessment  EPA 
recommends  visually  screening  outfalls 
during  dry  weather  and  conducting  field 
tests  of  selected  pollutants  as  part  of  the 
procedures  for  locating  priority  areas. 
Illicit  discharge  education  actions  may 
include  storm  drain  stenciling,  a 
program  to  promote,  publicize,  and 
facilitate  public  reporting  of  illicit 


connections  or  discharges,  and 
distribution  of  outreach  materials. 

(4)  Construction  site  storm  water 
runoff  control,  (i)  You  must  develop, 
implement,  and  enforce  a  program  to 
reduce  pollutants  in  any  storm  water 
runoff  to  your  small  MS4  from 
construction  activities  that  result  in  a 
land  disturbance  of  greater  than  or  equal 
to  one  acre.  Reduction  of  storm  water 
discharges  from  construction  activity 
disturbing  less  than  one  acre  must  be 
included  in  your  program  if  that 
construction  activity  is  part  of  a  larger 
common  plan  of  development  or  sale 
that  would  disturb  one  acre  or  more.  If 
the  NPDES  permitting  authority  waives 
requirements  for  storm  water  discharges 
associated  with  small  construction 
activity  in  accordance  with 
§  122.26(b)(15)(i),  you  are  not  required 
to  develop,  implement,  and/or  enforce  a 
program  to  reduce  pollutant  discharges 
from  such  sites. 

(ii)  Your  program  must  include  the 
development  and  implementation  of,  at 
a  minimum: 

(A)  An  ordinance  or  other  regulatory 
mechanism  to  require  erosion  and 
sediment  controls,  as  well  as  sanctions 
to  ensure  compliance,  to  the  extent 
allowable  under  State,  Tribal,  or  local 
law; 

(B)  Requirements  for  construction  site 
operators  to  implement  appropriate 
erosion  and  sediment  control  best 
management  practices; 

(C)  Requirements  for  construction  site 
operators  to  control  waste  such  as 
discarded  building  materials,  concrete 
truck  washout,  chemicals,  litter,  and 
sanitary  waste  at  the  construction  site 
that  may  cause  adverse  impacts  to  water 
quality; 

(D)  Procedures  for  site  plan  review 
which  incorporate  consideration  of 
potential  water  quality  impacts; 

(E)  Procedures  for  receipt  and 
consideration  of  information  submitted 
by  the  public,  and 

(F)  Procedures  for  site  inspection  and 
enforcement  of  control  measures. 

(iii)  Guidance:  Examples  of  sanctions 
to  ensure  compliance  include  non- 
monetary penalties,  fines,  bonding 
requirements  and/or  permit  denials  for 
non-compliance.  EPA  recommends  that 
procedures  for  site  plan  review  include 
the  review  of  individual  pre- 
construction  site  plans  to  ensure 
consistency  with  local  sediment  and 
erosion  control  requirements. 
Procedures  for  site  inspections  and 
enforcement  of  control  measiues  could 
include  steps  to  identify  priority  sites 
for  inspection  and  enforcement  based 
on  the  nature  of  the  construction 
activity,  topography,  and  the 
characteristics  of  soils  and  receiving 
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water  quality.  You  are  encouraged  to 
provide  appropriate  educational  and 
training  measures  for  construction  site 
operators.  You  may  wish  to  require  a 
storm  water  pollution  prevention  plan 
for  construction  sites  within  your 
jurisdiction  that  discharge  into  your 
system.  See  §  122.44(s)  (NPDES' 
permitting  authorities'  option  to 
incorporate  qualifying  State,  Tribal  and 
local  erosion  and  sediment  control 
programs  into  NPDES  permits  for  storm 
water  discharges  from  construction 
sites).  Also  see  §  122.35(b)  (The  NPDES 
permitting  authority  may  recognize  that 
another  government  entity,  including 
the  permitting  authority,  may  be 
responsible  for  implementing  one  or 
more  of  the  minimum  measures  on  your 
behalf) 

(5)  Post-construction  storm  water 
management  in  new  development  and 
redevelopment. 

(i)  You  must  develop,  implement,  and 
enforce  a  program  to  address  storm 
water  runoff  from  new  development  and 
redevelopment  projects  that  disturb 
greater  than  or  equal  to  one  acre, 
including  projects  less  than  one  acre 
that  are  part  of  a  larger  common  plan  of 
development  or  sale,  that  discharge  into 
your  small  MS4.  Your  program  must 
ensure  that  controls  are  in  place  that 
would  prevent  or  minimize  water 
quality  impacts. 

(ii)  Vou  must: 

(A)  Develop  and  implement  strategies 
which  include  a  combination  of 
structural  and/or  non-structural  best 
management  practices  (BMPs) 
appropriate  for  your  conununity; 

(B)  Use  an  ordinance  or  other 
regulatory  mechanism  to  address  post- 
construction  runoff  from  new 
development  and  redevelopment 
projects  to  the  extent  allowable  under 
State.  Tribal  or  local  law;  and 

(C)  Ensure  adequate  long-term 
operation  and  maintenance  of  BMPs. 

(iii)  Guidance:  If  water  quality 
impacts  are  considered  from  the 
beginning  stages  of  a  project,  new 
development  and  potentially 
rodeyelopment  provide  more 
opportunities  for  water  quality 
protection.  EPA  recommends  that  the 
BMPs  chosen:  be  appropriate  for  the 
local  community:  minimize  water 
quality  impacts:  and  attempt  to 
maintain  pre-developmeBt  runoff 
conditions.  In  choosing  appropriate 
BMPs,  EPA  encourages  you  to 
participate  in  locally-based  watershed 
planning  efforts  which  attempt  to 
involve  a  diverse  group  of  stakeholders 
including  interested  citizens.  When 
developing  a  program  that  is  consistent 
with  this  measure's  intent,  EPA 
recommends  that  you  adopt  a  planning 


process  that  identifies  the 
municipalit)''s  program  goals  {e.g., 
minimize  water  quality  impacts 
resulting  from  post-construction  runoff 
from  new  development  and 
redevelopment),  implementation 
strategies  (e.g..  adopt  a  combination  of 
structural  and/or  non-structural  BMPs), 
operation  and  maintenance  policies  and 
procedures,  and  enforcement 
procedures.  In  developing  your 
program,  you  should  consider  assessing 
existing  ordinances,  policies,  programs 
and  studies  that  address  storm  water 
nmoff  quality.  In  addition  to  assessing 
these  existing  documents  and  program.^, 
you  should  provide  opportunities  to  the 
public  to  participate  in  the  development 
of  the  program.  Non-structural  BMPs  are 
preventative  actions  that  involve 
management  and  source  controls  such 
as:  policies  and  ordinances  that  provide 
requirements  and  standards  to  direct 
growth  to  identified  areas,  protect 
sensitive  areas  such  as  wetlands  and 
riparian  areas,  maintain  and/or  increase 
open  space  (including  a  dedicated 
funding  source  for  open  space 
acquisition),  provide  buffers  along 
sensitive  water  bodies,  minimize 
impervious  surfaces,  and  minimize 
disturbance  of  soils  and  vegetation; 
policies  or  ordinances  that  encourage 
infill  development  in  higher  density 
urban  areas,  and  areas  with  existing 
infrastructure;  education  programs  for 
developers  and  the  public  about  project 
designs  that  minimize  water  quality 
impacts;  and  measures  such  as 
minimization  of  percent  impervious 
area  alter  development  and 
minimization  of  directly  connected 
impervious  areas.  Structural  BMPs 
include:  storage  practices  such  as  wet 
ponds  and  extended-detention  outlet 
structures:  filtration  practices  such  as 
grassed  swales,  sand  filters  and  filter 
strips;  and  infiltration  practices  such  as 
infiltration  basins  and  infiltration 
trenches.  EPA  recommends  that  you 
ensure  the  appropriate  implementation 
of  the  structural  BMPs  by  considering 
some  or  all  of  the  following:  pre- 
conslniction  renew  of  BMP  designs: 
inspections  during  construction  to 
verify  BMPs  are  built  as  designed;  post- 
construction  insfxection  and 
maintenance  of  BMPs:  and  penalty 
provisions  for  the  noncompliance  with 
design,  construction  or  operation  and 
maintenance.  Storm  water  technologies 
are  constantly  being  improved,  and  EPA 
recommends  that  your  requirements  be 
responsive  to  these  changes, 
developments  or  improvements  in 
control  technologies. 

(6)  Pollution  prevention/good 
housekeeping  for  municipal  operations. 


(i)  You  must  develop  and  implement  an 
operation  and  maintenance  program 
that  includes  a  training  component  and 
has  the  ultimate  goal  of  preventing  or 
reducing  pollutant  runoff  from 
municipal  operations.  Using  training 
materials  that  are  available  from  EPA, 
your  State,  Tribe,  or  other  organizations, 
your  program  must  include  employee 
training  to  prevent  and  reduce  storm 
water  pollution  from  activities  such  as 
park  and  open  space  maintenance,  fleet 
and  building  maintenance,  new 
construction  and  land  disturbances,  and 
storm  water  system  maintenance. 

(ii)  Guidance:  EPA  recommends  that, 
at  a  minimum,  you  consider  the 
following  in  developing  your  program: 
maintenance  activities,  maintenance 
schedules,  and  long-term  inspection 
procedures  for  structural  and  non- 
structural storm  water  controls  to 
reduce  floatables  and  other  pollutants 
discharged  from  yoiu*  separate  storm 
sewers;  controls  for  reducing  or 
eliminating  the  discharge  of  pollutants 
from  streets,  roads,  highways,  municipal 
parking  lots,  maintenance  and  storage 
yards,  fleet  or  maintenance  shops  with 
outdoor  storage  areas,  salt/sand  storage 
locations  and  snow  disposal  areas 
operated  by  you,  and  waste  transfer 
stations;  procedures  for  properly 
disposing  of  waste  removed  from  the 
separate  storm  sewers  and  areas  listed 
above  (such  as  dredge  spoil, 
accumulated  sediments,  floalables,  and 
other  debris);  and  ways  to  enstue  that 
new  flood  management  projecis  assess 
the  impacts  on  water  quality  and 
examine  ensting  projects  for 
incorporating  additional  water  quality 
protection  devices  or  practices. 
Operation  and  maintenance  should  be 
an  integral  component  of  all  storm  water 
management  programs.  This  measure  is 
intended  to  improve  the  efficiency  of 
these  programs  and  require  new 
programs  where  necessari,'  Properly 
developed  and  implemented  operation 
and  maintenance  programs  reduce  the 
risk  of  water  quality  problems. 

(cl  If  an  existing  qualifying  local 
program  requires  you  to  implement  one 
or  more  of  the  minimum  control 
measures  of  paragraph  (b)  of  this 
section,  the  NPDES  permitting  authority 
may  include  conditions  in  your  NPDES 
permit  that  direct  you  to  follow  that 
qualifying  program's  requirements 
rather  than  the  requirements  of 
paragraph  (b)  of  this  section.  A 
qualifying  local  program  is  a  local,  State 
or  Tribal  municipal  storm  water 
management  program  that  imposes,  at  a 
minimum,  the  relevant  requirements  ol 
paragraph  (b)  of  this  section 

(d)(1)  In  your  permit  application 
(either  a  notice  of  intent  for  coverage 
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under  a  general  permit  or  an  individual 
permit  application),  you  must  identify 
and  submit  to  your  NPDES  permitting 
authority  the  following  information: 

(i)  The  best  management  practices 
(BMPs)  that  you  or  another  entity  will 
implement  for  each  of  the  storm  water 
minimum  control  measures  at 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section: 

(ii)  The  measurable  goals  for  each  of 
the  BMPs  including,  as  appropriate,  the 
months  and  years  in  which  you  will 
undertaJ^e  required  actions,  including 
interim  milestones  and  the  frequency  of 
the  action;  and 

(iii)  llie  person  or  persons 
responsible  for  implementing  or 
coordinating  your  storm  water 
management  program. 

(2)  If  you  obtain  coverage  under  a 
general  permit,  you  are  not  required  to 
meet  any  measurable  goal(s)  identified 
in  your  notice  of  intent  in  order  to 
demonstrate  compliance  with  the 
minimum  control  measures  in 
paragraphs  (b)(3)  through  (b)(6)  of  this 
section  unless,  prior  to  submitting  your 
NOI,  EPA  or  your  State  or  Tribe  has 
provided  or  issued  a  menu  of  BMPs  that 
addresses  each  such  minimum  measure. 
Even  if  no  regulatory  authority  issues 
the  menu  of  BMPs,  however,  you  still 
must  comply  with  other  requirements  of 
the  general  permit,  including  good  faith 
implementation  of  BMPs  designed  to 
comply  with  the  minimum  measures. 

(3)  Guidance:  Either  EPA  or  your  State 
or  Tribal  permitting  authority  will 
provide  a  menu  of  BMPs.  You  may 
choose  BMPs  from  the  menu  or  select 
others  that  satisfy  the  minimum  control 
measures. 

(e)(1)  You  must  comply  with  any 
more  stringent  effluent  limitations  in 
your  permit,  including  permit 
requirements  that  modify,  or  are  in 
addition  to,  the  minimum  control 
measures  based  on  an  approved  total 
maximum  daily  load  (TMDL)  or 
equivalent  analysis.  The  permitting 
authority  may  include  such  more 
stringent  limitations  based  on  a  TMDL 
or  equivalent  analysis  that  determines 
such  limitations  are  needed  to  protect 
water  quality. 

(2)  Guidance:  EPA  strongly 
recommends  that  until  the  evaluation  of 
the  storm  water  program  in  §  122.37,  no 
additional  requirements  beyond  the 
minimum  control  measures  be  imposed 
on  regulated  small  MS4s  without  the 
agreement  of  the  operator  of  the  affected 
small  MS4,  except  where  an  approved 
TMDL  or  equivalent  analysis  provides 
adequate  information  to  develop  more 
specific  measures  to  protect  water 
quality. 


(0  You  must  comply  with  other 
applicable  NPDES  permit  requirements, 
standards  and  conditions  established  in 
the  individual  or  general  permit, 
developed  consistent  with  the 
provisions  of  §§  122.41  through  122.49, 
as  appropriate. 

(g)  Evaluation  and  assessment — (1) 
Evaluation.  You  must  evaluate  program 
compliance,  the  appropriateness  of  your 
identified  best  management  practices, 
and  progress  towards  achieving  your 
identified  measurable  goals. 

Note  10  Paragraph  (gMl):  The  NPDES 
permitting  aulfaority  may  determine 
monitoring  requirements  for  you  to 
accordance  with  Stale/Tribal  monitoring 
plans  appropriate  to  your  watershed. 
PartidpaUon  in  a  group  monitoring  program 
is  encouraged. 

(2)  Becordkeeping.  You  must  keep 
records  required  by  the  NPDES  permit 
for  at  least  3  years.  You  must  submit 
your  records  to  the  NPDES  permitting 
authority  only  when  specifically  asked 
to  do  so.  You  must  make  your  records. 
Including  a  description  of  your  storm 
water  management  program,  available  to 
the  public  at  reasonable  times  during 
regular  business  hoiu's  (see  §  122.7  for 
confidentiality  provision).  (You  may 
assess  a  reasonable  charge  for  copying. 
You  may  require  a  member  of  the  public 
to  provide  advance  notice.) 

(3)  Reporting.  Unless  you  are  relying 
on  another  entity  to  satisfy  your  NPDES 
permit  obligations  under  §  122.35(a), 
you  must  submit  armual  reports  to  the 
NPDES  permitting  authority  for  your 
first  permit  term.  For  subsequent  permit 
terms,  you  must  submit  reports  in  year 
two  and  four  unless  the  NPDES 
permitting  authority  requires  more 
frequent  reports.  Your  report  must 
include: 

(i)  The  status  of  compliance  with 
permit  conditions,  an  assessment  of  the 
appropriateness  of  your  identified  best 
management  practices  and  progress 
towards  achieving  your  identified 
measurable  goals  for  each  of  the 
minimum  control  measures; 

(ii)  Results  of  information  collected 
and  analyzed,  including  monitoring 
data,  if  any,  during  the  reporting  period; 

(iii)  A  summary  of  the  storm  water 
activities  you  plan  to  undertake  during 
the  next  reporting  cycle; 

(iv)  A  change  in  any  identified  best 
management  practices  or  measurable 
goals  for  any  of  the  minimiim  control 
measures;  and 

(v)  Notice  that  you  are  relying  on 
another  governmental  entity  to  satisfy 
some  of  your  permit  obligations  (if 
applicable). 


§122.35    As  an  operator  of  a  regulated 
small  MS4,  may  I  share  the  mponslbilHy  to 
implement  the  minimum  control  measures 
»rtth  other  entitles? 

(a)  You  may  rely  on  another  entity  to 
satisfy  your  NPDES  permit  obligations 
to  implement  a  minimiim  control 
measiue  if: 

(1)  The  other  entity,  in  fact, 
implements  the  control  measure: 

(2)  The  particular  control  measure,  or 
component  thereof,  is  at  least  as 
stringent  as  the  corresponding  NPDES 
permit  requirement;  and 

(3)  The  other  entity  agrees  to 
implement  the  control  measure  on  your 
behalf.  In  the  reports  you  must  submit 
tmder  §  122.34(g)(3),  you  must  also 
specify  that  you  rely  on  another  entity 
to  satisfy  some  of  your  permit 
obligations.  If  you  are  relying  on  another 
governmental  entity  regulated  tmder 
section  122  to  satisfy  all  of  your  permit 
obligations,  including  your  obligation  to 
file  periodic  reports  required  by 

§  122.34(g)(3),  you  must  note  that  fact  in 
your  NOI,  but  you  are  not  required  to 
file  the  periodic  reports.  You  remain 
responsible  for  compliance  with  your 
permit  obligations  if  the  other  entity 
fails  to  implement  the  control  measure 
(or  component  thereof).  Therefore,  EPA 
encourages  you  to  enter  into  a  legally 
binding  agreement  with  that  entity  if 
you  want  to  minimize  any  imcertainty 
about  compliance  with  yotu  permit. 

(b)  In  some  cases,  the  NPDES 
permitting  authority  may  recognize, 
either  in  your  individual  NPDES  permit 
or  in  an  NPDES  general  permit,  that 
another  governmental  entity  is 
responsible  under  an  NPDES  permit  for 
implementing  one  or  more  of  the 
minimum  control  measures  for  your 
small  MS4  or  that  the  permitting 
authority  itself  is  responsible.  Where  the 
permitting  authority  does  so,  you  are 
not  required  to  include  such  minimum 
control  measure(s)  in  yotu-  storm  water 
management  program.  (For  example,  if  a 
State  or  Tribe  is  subject  to  an  NPDES 
permit  that  requires  it  to  administer  a 
program  to  control  construction  site 
nmoff  at  the  State  or  Tribal  level  and 
that  program  satisfies  all  of  the 
requirements  of  §122. 34(b)(4),  you 
could  avoid  responsibility  for  the 
construction  measure,  but  would  be 
responsible  for  the  remaining  minimum 
control  measures.)  Your  permit  may  be 
reopened  and  modified  to  include  the 
requirement  to  implement  a  minimum 
control  measure  if  the  entity  fails  to 
implement  it. 


§  1 22.36    As  an  operator  of  a  regulated 
small  MSA,  what  happens  If  I  don't  comply 
with  the  application  or  permit  requirements 
in  §§  1 22.33  through  122.35? 

NPDES  permits  are  federally 
enforceable.  Violators  may  be  subject  to 
the  enforcement  actions  and  penalties  ■ 
described  in  Clean  Water  Act  sections 
309  (b),  (c),  and  (g)  and  505,  or  under 
applicable  State.  Tribal,  or  local  law. 
Compliance  with  a  permit  issued 
pursuant  to  section  402  of  the  Clean 
Water  Act  is  deemed  compliance,  for 
purposes  of  sections  309  and  505.  with 
sections  301.  302.  306,  307,  and  403, 
except  any  standard  imposed  under 
section  307  for  toxic  pollutants 
injurious  to  human  health.  If  you  are 
covered  as  a  co-permittee  under  an 
individual  permit  or  imder  a  general 
permit  by  means  of  a  joint  Notice  of 
intent  you  remain  subject  to  the 
enforcement  actions  and  penalties  for 
the  failure  to  comply  with  the  terms  of 
the  permit  in  your  jurisdiction  except  as 
set  forth  in  §  122.35(h). 

§  1 22.37    Will  the  small  MS4  storm  water 
program  regulations  at  §$122.32  through 
122.36  arxl  §  123.35  of  this  chapter  change 
In  the  future? 

EPA  will  evaluate  the  small  MS4 
regulations  at  §§  122.32  through  122.36 
and  §  123.35  of  this  chapter  after 
December  10,  2012  and  make  any 
necessary  revisions.  (EPA  intends  to 
conduct  an  enhanced  research  effort  and 
compile  a  comprehensive  evaluation  of 
the  NPDES  MS4  storm  water  program. 
EPA  will  re-evaluate  the  regulations 
based  on  data  from  the  NPDES  MS4 
storm  water  program,  fr^m  research  on 
receiving  water  impacts  fitsm  storm 
water,  and  the  effectiveness  of  best 
management  practices  (BMPs),  as  well 
as  other  relevant  information  sources.) 

6.  In  §  122.44,  redesignate  paragraphs 
(k)(2)  and  (k)(3)  as  paragraphs  (k)(3)  and 
(k)(4),  remove  the  comma  at  the  end  of 
newly  redesignated  paragraph  (k)(3)  and 
add  a  semicolon  in  its  place,  and  add 
new  paragraphs  (k)(2)  and  (s)  to  read  as 
follows: 

§122.44    Establishing  limitations, 
standards,  and  other  permit  conditions 
(applicable  to  State  NPDES  programs,  see 
§123.25). 

(k)  •  •  • 

(2)  Authorized  under  section  402(p)  of 
CWA  for  the  control  of  storm  water 
discharges; 

•        *        •         •        * 

(s)  Qualifying  Slate,  Tribal,  or  local 
programs.  (1)  For  storm  water 
discharges  associated  with  small 
construction  activitv  identified  in 
§  122.26(b)(15).  the  Director  may 
include  permit  conditions  that 


incorporate  qualifying  State,  Tribal,  or 
local  erosion  and  sediment  control 
program  requirements  by  reference. 
Where  a  qualify  ing  State,  Tribal,  or  local 
program  does  not  include  one  or  more 
of  the  elements  in  this  paragraph  (s)(l). 
then  the  Director  must  include  those 
elements  as  conditions  in  the  permit.  A 
qualifying  State,  Tribal,  or  local  erosion 
and  sediment  control  program  is  one 
that  includes: 

(i)  Requirements  for  construction  site 
operators  to  implement  appropriate 
erosion  and  sediment  control  best 
management  practices; 

(ii)  Requirements  for  construction  site 
operators  to  control  waste  such  as 
discarded  building  materials,  concrete 
truck  washout,  chemicals,  litter,  and 
sanitary  waste  at  the  construction  site 
that  may  cause  adverse  impacts  to  water 
quality; 

(iii)  Requirements  for  construction 
site  operators  to  develop  and  implement 
a  storm  water  pollution  prevention  plan. 
(A  storm  water  polludon  prevention 
plan  includes  site  descriptions, 
descriptions  of  appropriate  control 
measures,  copies  of  approved  State. 
Tribal  or  local  requirements, 
maintenance  procedures,  inspection 
procedures,  and  identification  of  non- 
storm  water  discharges):  and 

(iv)  Requirements  to  submit  a  site 
plan  for  review  that  incorporates 
consideration  of  potential  water  quality 
impacts. 

(2)  For  storm  water  discharges  from 
construction  activitv  identified  in 
§  122.26(b)(14)(x),  the  Director  may 
include  permit  conditions  that 
incorporate  qualifying  State,  Tribal,  or 
local  erosion  and  sediment  control 
program  requirements  by  reference.  A 
qualif)ing  State.  Tribal  or  local  erosion 
and  sediment  control  program  is  one 
that  includes  the  elements  listed  in 
paragraph  (s)(l)  of  this  section  and  any 
additional  requirements  necessary  to 
achieve  the  applicable  technology-based 
standards  of  "best  available  technology" 
and  "best  conventional  technology" 
based  on  the  best  professional  judgment 
of  the  permit  writer. 

7.  Add  §  122.62(a|(I4l  to  read  as 
follows: 

§  1 22.62  Modification  or  revocation  and 
reissuance  of  permits  (applicable  to  State 
programs,  see  §123.25). 

***** 

(a)  *  *  • 

(14)  For  a  small  MS4,  to  include  an 
effluent  limitation  requiring 
implementation  of  a  minimtun  control 
measure  or  measures  as  specified  in 
S  122.34(b)  when: 

(i)  The  permit  does  not  include  such 
measiU3(s)  based  upon  the 


determination  that  another  entity  was 
responsible  for  implementation  of  the 
requirement(s):  and 

(ii)  The  other  entity  fails  to  implement 
measure(s)  that  satisfy  the 
requirement(s). 
*        •        *        •        ■ 

B.  Revise  Appendices  F.  G,  H,  and  I 
to  Part  122  to  read  as  follows: 

Appendix  F  to  Part  122.— iNcon- 
PORATED  Places  With  Popu- 
lations Greater  Than  250,000 
accxjrding  to  the  1990  decen- 
NIAL Census  by  the  Bureau  of 
THE  Census 


stale 

Ineorporaed  Place 

Alabama 

Birmingham. 

Anzona  . „ 

Ptwenix. 

Tucson. 

CaHlomla  „    

Long  Beach. 

Los  Angeles. 

Cdorado 

District  of  Columbia 
Florida 

Georgia.  

Illinois 

Indiana  

Kansas  

Kentucky  

Louisiana 

Maryland  

Massachusetts  

Michigan 

Minnesota ..., 

Missouri  ...., « 

Nebraska 

New  Jersey  

New  Mexico  

New  York  


North  Carolina 
Ohio 

Oklahoma 

Oregon  

Pennsylvania  . 

Tennessee    ... 

Texas  


Oakland. 
Sacramento. 
San  Diego 
San  Francisco. 
San  Jose. 
Denver. 

Jacksonville. 

Miami. 

Tampa - 

Atlanta 

Chicago 

Indianapolis. 

Wichita, 

Louisville. 

New  Orleans. 

Baltimore. 

Boston. 

Detroit 

Minneapolis. 

St.  Paul 

Kansas  City. 

St.  Louis 

Omaha 

Newark. 

Albuquerque. 

Butlak) 

Bronx  Borough 

Brooklyn  Borough. 

Manhattan  Borough 

Queens  Borough 

Stalen  Island  Bor- 

ough 
Chattotte. 
Cincinnati 
Cleveland 
Columbus. 
Toledo 

Oklahoma  City 
Tulsa. 
Portland. 
Philadelphia. 
Pittsburgh 
Memphis. 

Nashvllle/Davxtson. 
Austin. 
Dallas. 
El  Paso. 
Fort  Worth. 
Houston. 
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Appendix  F  to  Part  122.— Incor- 
porated Places  With  Popu- 
lations Greater  Than  250,000 
According  to  the  1990  Decen- 
nial Census  by  the  Bureau  of 
THE  Census — Continued 


state 


Incorporated  Place 


State 

Incorporated  place 

AlatMma 

Hunlsville. 

Mobile. 

Montgomery 

Alaska  

Anctrorage. 

Arizona  

Mesa 

Tempe. 

Arkansas  

Uttle  Rock. 

California  

Anaheim. 

Bakersfield. 

Bert<eley. 

Chula  Vista 

Concord. 

El  Monte. 

EscondkJo 

Fremont. 

Fresno. 

Fullenon. 

Garden  Grove. 

Glendale 

Hayward. 

Inglewood. 

In/ine. 

Modesto. 

Moreno  Valley 

Oceanstde 

Ontario. 

Orange 

Colorado 

Aurora 

Appendix  G  to  Part  122.— Incor- 
porated Places  With  Popu- 
lations Greater  Than  100.000 
But  Less  Than  250,000  Accord- 
ing to  the  1990  Decennial  Cen- 
sus BY  THE  Bureau  of  the  Cen- 
sus— Continued 


San  Antonio. 
Virginia  Norfolk. 

Virginia  Beach. 

Washington  ,  Seattle. 

Wisconsin |  Milwaukee. 

Appendix  G  to  Part  122.— Incor- 
porated Places  With  Popu- 
lations Greater  Than  100,000 
But  Less  Than  250,000  Accord- 
ing to  the  1990  Decennial  Cen- 
sus BY  the  Bureau  of  the  Cen- 
sus 


state 


Incorporated  place 


Connecticut 


Florida 


Georgia  

Idaho  

Illinois  

Indiana  

Iowa 

Kansas  

Kentucky  

Louisiana 

Massachusetts 

Michigan 


Mississippi 

Missouri  ... 

Nebraska  . 
Nevada  .... 


Colorado  Spnngs. 

Lakewood. 

Pueblo. 

Bridgeport 

Hartford 

New  Haven. 

Stamtord 

Waterbury, 

Fort  Lauderdale. 

Hialeah. 

Hollywood. 

Oriando. 

St  Petersburg. 

Tallahassee 

Columbus. 

Macon. 

Savannah. 

Boise  City. 

Peoria. 

Rockford. 

Evansville 

Fort  Wayne. 

Gary 

South  Bend 

Cedar  Rapids. 

Davenport. 

Oes  Moines. 

Kansas  City. 

Topelta. 

Lexington-Fayette. 

Baton  Rouge. 

Shreveport. 

Springfield. 

Worcester, 

Ann  Artior, 

Flint. 

Grand  Rapids. 

Lansing. 

Livonia. 

Steriing  Heights. 

Warren. 

Jackson. 

Indeperidence. 

Springfieki. 

Lincoln. 

Las  Vegas. 

Reno 


Appendix  G  to  Part  122.— Incor- 
porated Places  With  Popu- 
lations Greater  Than  100.000 
But  Less  Than  250,000  Accord- 
ing TO  THE  1990  Decennial  Cen- 
sus BY  the  Bureau  of  the  Cen- 
sus— Continued 


State 

Incorporated  place 

Elizabeth 

Jersey  City. 

Paterson. 

New  Yori<  

Albany. 

Rochester. 

Syracuse. 

Yonkers 

North  Carolina  

Durham. 

Greensboro. 

Raleigh. 

Winston-Salem. 

Ohio 

Akron. 

Dayton. 

Youngstown. 

Oregon  

Eugene 

Pennsylvania 

Allentown 

Ene. 

Rhode  Island 

Providence, 

South  Carolina  

Columbia 

Tennessee  

Chattanooga. 

Knoxville. 

Texas  

Abilene. 

Amarillo. 

Arlington. 

Beaumont. 

Corpus  Christi. 

Gariand. 

Irving. 

Uredo. 

Lubbock. 

Mesquite. 

Pasadena. 

Ptano. 

Waco. 

Utah 

Salt  Lake  City. 

Virginia  

Alexandria 

Chesapeake. 

Hampton, 

Newport  News. 

Portsmouth, 

Richmond, 

Roanoke. 

Tacoma 

Wisconsin  

Madison 

APPENDIX  H  TO  Part  122.— Counties  With  Unincorporated  Urbanized  Areas  With  a  Population  of  250,000  or 

MORE  ACCORDING  TO  THE  1990  DECENNIAL  CENSUS  BY  THE  BUREAU  OF  THE  CENSUS 


State 

County 

Unincorporated  ur- 

t>anized  popu- 

latkm 

886.780 

594,889 

250,414 

Newcastle 

296,996 

Dede  _ ~ 

1.014,504 

DeKal) 

Honolulu '  

448,686 

114,506 

Maryland  

344,654 

Baltimore  

627,593 

Montgomery 

599.028 

Federal  Register / Vol.  64,  No,  235 /Wednesday,  December  8,  1999 /Rules  and  Regulations       68849 
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State 


Texas  

Utah  

Virginia 

Washington  . 


County 


Prince  George's  . 

Harris  

Salt  Lake  

Faiftax 

King  


Unincorporated  ur- 
banized popu- 
latk>n 


494,369 
729.206 
270.989 
760,730 
520,468 


'  County  was  prevkHJsly  listed  in  this  appendix;  however,  populatron  dropped  to  below  250,000  in  the  1990  Census. 

Appendix  I  to  Part  122.— Counties  With  Unincorporated  Urbanized  Areas  Greater  Than  100,000  But  less 
Than  250,000  According  to  the  1990  Decennial  Census  by  the  Bureau  of  the  Census 


State 


Alabama  .. 
Arizona  .... 
California  . 


Colorado 
Florida  .... 


Georgia 


Kentucky  . 
Louisiana . 


Maryland  

North  Carolina  . 

Nevada  

Oregon 


South  Carolina  . 
Virginia 


Washington 


County 


Jefferson 

Pima  

Alameda  

Contra  Costa  ,.., 

Kern 

Orange  

RiverskJe 

San  Bernardino 

Arapahoe  

Broward  

Escambia 

Hillsborough 


Orange 

Palm  Beach  . 

Pasoo  

Pinellas 

Polk 


Seminole 

Clayton _ 

Cobb 

Futlon „ 

Gwinnett  

Richmond  

Jefferson 

East  Baton  Rouge  . 

Parish  

Jefferson  Parish  .... 

Howard  

Cumberland 

Clark  

Multnomah^  

Washington 

Greenville  

Richland 

Ailinglon  

Chesterfield  

Henrico  

PriiKe  William 

Pierce  

Snohomish 


Unincorporated  ur- 
banized popu- 
lation 


78.608 
162,202 
115,062 
131,082 
128,503 
223,081 
166,509 
162^02 
103,248 
142,329 
167.463 
398,593 
102,337 
123,828 
378.611 
360.553 
148,907 
255.772 
121,528 
172,600 
127,873 
133^37 
322,595 
127,776 
237.306 
126,476 
239,430 
102.539 
331,307 


157,972 
146.827 
327.618 
52.923 
116,687 
147.464 
130.589 
170,936 
174.488 
201.367 
157,131 
258,530 
157,218 


'  County  was  previously  listed  in  this  appendix:  however,  population  dropped  to  bekw  100,000  in  Hie  1990  Census. 


PART  123— STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 


Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  etseq. 

2.  Amend  §  123.25  by  removing  the 
word  "and"  at  the  end  of  paragraph 
(a)(37),  by  removing  the  period  at  the 
end  of  paragraph  (al(38)  and  adding  a 


semicolon  in  its  place,  and  by  adding 
paragraphs  (a)(39)  through  (a)(45)  to 
read  as  follows: 

$123.25    Requirements  for  permitting. 

(a)'   ■   • 
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(39)  §  122.30  (What  are  the  objectives 
of  the  storm  water  regulations  for  small 
MS4S?); 

(40)  §122.31  (For  Indian  Tribes  only) 
(As  a  Tribe,  what  is  my  role  under  the 
NPDES  storm  water  program?); 

(41)  §122.32  (As  an  operator  of  a 
small  MS4,  am  I  regulated  under  the 
NPDES  storm  water  program?); 

(42)  §122.33  (If  I  am  an  operator  of  a 
regulated  small  MS4.  how  do  I  apply  for 
an  NPDES  permit?  When  do  I  have  to 
apply?); 

(43)  §  122.34  (As  an  operator  of  a 
regulated  small  MS4,  what  will  my 
NPDES  MS4  storm  water  permit 
require?): 

(44)  §  122.35  (As  an  operator  of  a 
regulated  small  MS4,  may  I  share  the 
responsibility  to  implement  the 
minimum  control  measures  with  other 
entities?);  and 

(45)  §  122.36  (As  an  operator  of  a 
regulated  small  MS4,  what  happens  if  I 
don't  comply  with  the  application  or 
permit  requirements  in  §§  122.33 
through  122.35?). 

•         *         *         •         • 

3.  Add  §  123.35  to  subpart  B  to  read 
as  follows: 

§  1 23.35    As  the  NPDES  Permitting 
Authority  tor  regulateO  small  MS4s,  wtiat  is 
my  role? 

(a)  You  must  comply  with  the 
requirements  for  all  NPDES  permitting 
authorities  under  Parts  122, 123,  124, 
and  125  of  this  chapter.  (This  section  is 
meant  only  to  supplement  those 
requirements  and  discuss  specific  issues 
related  to  the  small  MS4  storm  water 
program.) 

fb)  You  must  develop  a  process,  as 
well  as  criteria,  to  designate  small  MS4s 
other  than  those  described  in 
§  122.32(a)(1)  of  this  chapter,  as 
regulated  small  MS4s  to  be  covered 
under  the  NPDES  storm  water  discharge 
control  program.  This  process  must 
include  the  authority  to  designate  a 
small  MS4  waived  under  paragraph  (d) 
of  this  section  if  circumstances  change. 
EPA  may  make  designations  under  this 
section  if  a  State  or  Tribe  fails  to  comply 
with  the  requirements  listed  in  this 
paragraph.  In  making  designations  of 
small  MS4s,  vou  must: 

(l)(i)  Develop  criteria  to  evaluate 
whether  a  storm  water  discharge  results 
in  or  has  the  potential  to  result  in 
exceedances  of  water  quality  standards, 
including  impairment  of  designated 
uses,  or  other  significant  water  quality 
impacts,  including  habitat  and 
biological  impacts. 

(ii)  Guidance:  For  determining  other 
significant  water  quality  impacts,  EPA 
recommends  a  balanced  consideration 
of  the  following  designation  criteria  on 


a  watershed  or  other  local  basis: 
discharge  to  sensitive  waters,  high 
growth  or  growth  potential,  high 
population  density,  contiguity  to  an 
urbanized  area,  significant  contributor 
of  pollutants  to  waters  of  the  United 
States,  and  ineffective  protection  of 
water  quality  by  other  programs; 

(2)  Apply  such  criteria,  at  a  minimum, 
to  any  small  MS4  located  outside  of  an 
urbanized  area  serving  a  jurisdiction 
with  a  population  density  of  at  least 

1 ,000  people  per  square  mile  and  a 
population  of  at  least  10.000: 

(3)  Designate  any  small  MS4  that 
meets  your  criteria  by  December  9, 
2002.  You  may  wait  until  December  8. 
2004  to  apply  the  designation  criteria  on 
a  watershed  basis  if  you  have  developed 
a  comprehensive  watershed  plan.  You 
may  apply  these  criteria  to  make 
additional  designations  at  any  time,  as 
appropriate;  and 

(4)  Designate  any  small  MS4  that 
contributes  substantially  to  the 
pollutant  loadings  of  a  physically 
interconnected  municipal  separate 
storm  sewer  that  is  regiilated  by  the 
NPDES  storm  water  program. 

(c)  You  must  make  a  final 
determination  within  180  days  from 
receipt  of  a  petition  under  §  122.26(f)  of 
this  chapter  (or  analogous  State  or 
Tribal  law).  If  you  do  not  do  so  within 
that  time  period.  EPA  may  make  a 
determination  on  the  petition. 

(d)  You  must  issue  permits  consistent 
with  §§  122.32  through  122.35  of  this 
chapter  to  all  regulated  small  MS4s.  You 
may  waive  or  phase  in  the  requirements 
otherwise  applicable  to  regulated  small 
MS4s,  as  defined  in  §  122.32(a)(1)  of  this 
chapter,  under  the  following 
circumstances: 

(1)  You  may  waive  permit  coverage 
for  each  small  MS4s  in  jurisdictions 
with  a  population  under  1 ,000  within 
the  urbanized  area  where  all  of  the 
following  criteria  have  been  met: 

(i)  Its  discharges  are  not  contributing 
substantially  to  the  pollutant  loadings  of 
a  physically  intercormected  regulated 
MS4  (see  paragraph  (b)(4)  of  this 
section);  and 

(ii)  If  the  small  MS4  discharges  any 
pollutant(s)  that  have  been  identified  as 
a  cause  of  impairment  of  any  water  body 
to  which  it  discharges,  storm  water 
controls  are  not  needed  based  on 
wasteload  allocations  that  are  part  of  an 
EPA  approved  or  established  "total 
maximum  daily  load"  (TMDL)  that 
address  the  pollutant(s)  of  concern. 

(2)  You  may  waive  permit  coverage 
for  each  small  MS4  in  jurisdictions  with 
a  population  under  10.000  where  all  of 
the  following  criteria  have  been  met: 

(i)  You  have  evaluated  all  waters  of 
the  U.S..  including  small  streams. 


tributaries,  lakes,  and  ponds,  that 
receive  a  discharge  fiom  the  MS4 
eligible  for  such  a  waiver. 

(li)  For  all  such  waters,  you  have 
determined  that  storm  water  controls 
are  not  needed  based  on  wasteload 
allocations  that  are  part  of  an  EPA 
approved  or  established  TMDL  that 
addresses  the  pollutant(s)  of  concern  or, 
if  a  TMDL  has  not  been  developed  or 
approved,  an  equivalent  analysis  that 
determines  sources  and  allocations  for 
the  pollutant(s)  of  concern. 

(iii)  For  the  purpose  of  paragraph 
(d)(2)(ii)  of  this  section,  the  pollutant(s) 
of  concern  include  biochemical  oxygen 
demand  (BOD),  sediment  or  a  parameter 
that  addresses  sediment  (such  as  total 
suspended  solids,  turbidity  or  siltation), 
pathogens,  oil  and  grease,  and  any 
pollutant  that  has  been  identified  as  a 
cause  of  impairment  of  any  water  body 
that  will  receive  a  discharge  from  the 
MS4. 

(iv)  You  have  determined  that  current 
and  future  discharges  from  the  MS4  do 
not  have  the  potential  to  result  in 
exceedances  of  water  quality  standards, 
including  impairment  of  designated 
uses,  or  other  significant  water  quality 
impacts,  including  habitat  and 
biological  impacts. 

(v)  Guidance:  To  help  determine  other 
significant  water  quality  impacts,  EPA 
recommends  a  balanced  consideration 
of  the  following  criteria  on  a  watershed 
or  other  local  basis:  discharge  to 
sensitive  waters,  high  growth  or  growth 
potential,  high  population  or 
commercial  density,  significant 
contributor  of  pollutants  to  waters  of  the 
United  States,  and  ineffective  protection 
of  water  quality  by  other  programs. 

(3)  You  may  phase  in  permit  coverage 
for  small  MS4s  serving  jurisdictions 
with  a  population  under  10,000  on  a 
schedule  consistent  with  a  Slate 
watershed  permitting  approach.  Under 
this  approach,  you  must  develop  and 
implement  a  schedule  to  phase  in 
permit  coverage  for  approximately  20 
percent  annually  of  all  small  MS4s  that 
qualify  for  such  phased-in  coverage. 
Under  this  option,  all  regulated  small 
MS4s  are  required  to  have  coverage 
under  an  NPDES  permit  by  no  later  than 
March  8.  2007.  Your  schedule  for 
phasing  in  permit  coverage  for  small 
MS4s  must  be  approved  by  the  Regional 
Administrator  no  later  than  December 
10,  2001. 

(4)  If  you  choose  to  phase  in  permit 
coverage  for  small  MS4s  in  jurisdictions 
with  a  population  under  10.000,  in 
accordance  with  paragraph  (d)(3)  of  this 
section,  you  may  also  provide  waivers 
in  accordance  with  paragraphs  (d)(1) 
and  (d)(2)  of  this  section  pursuant  to 
your  approved  schedule. 
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(5)  If  you  do  not  have  an  approved 
schedule  for  phasing  in  permit  coverage, 
you  must  make  a  determination  whether 
to  issue  an  NPDES  permit  or  allow  a 
waiver  in  accordance  with  paragraph 
(d)(1)  or  (d)(2)  of  this  section,  for  each 
eligible  MS4  by  December  9,  2002, 

(6)  You  must  periodically  review  any 
waivers  granted  in  accordance  with 
paragraph  (d)(2)  of  this  section  to 
determine  whether  any  of  the 
information  required  for  granting  the 
waiver  has  changed.  At  a  minimum,  you 
must  conduct  such  a  review  once  every 
five  years.  In  addition,  you  must 
consider  any  petition  to  review  any 
waiver  when  the  petitioner  provides 
evidence  that  the  information  required 
for  granting  the  waiver  has  substantially 
changed. 

(e)  You  must  specif>'  a  time  period  of 
up  to  5  years  from  the  date  of  permit 
issuance  for  operators  of  regulated  small 
MS4s  to  fully  develop  and  implement 
their  storm  water  program. 

(f)  You  must  include  the  requirements 
in  §§122.33  through  122.35  of  this 
chapter  in  any  permit  issued  for 
regulated  small  MS4s  or  develop  permit 
limits  based  on  a  permit  application 
submitted  by  a  regulated  small  MS4. 
(You  may  include  conditions  in  a 
regulated  small  MS4  NPDES  permit  that 
direct  the  MS4  to  follow  an  existing 
qualifying  local  program's  requirements, 
as  a  way  of  complying  with  some  or  all 
of  the  requirements  in  §  122.34(b)  of  this 
chapter.  See  §  122.34(c)  of  this  chapter. 
Qualifying  local,  State  or  Tribal  program 
requirements  must  impose,  at  a 
minimum,  the  relevant  requirements  of 
§  122.34(b)  of  this  chapter.) 

(g)  If  you  issue  a  general  permit  to 
authorize  storm  water  discharges  from 
small  MS4s,  you  must  make  available  a 
menu  of  BMPs  to  assist  regulated  small 
MS4s  in  the  design  and  implementation 
of  municipal  storm  water  management 
programs  to  implement  the  minimum 


measures  specified  in  §  122.34(b)  of  this 
chapter.  EPA  plans  to  develop  a  menu 
of  BMPs  that  will  apply  in  each  State  or 
Tribe  that  has  not  developed  its  own 
menu.  Regardless  of  whether  a  menu  of 
BMPs  has  been  developed  by  EPA,  EPA 
encourages  State  and  Tribal  permitting 
authorities  to  develop  a  menu  of  BMPs 
that  is  appropriate  for  local  conditions. 
EPA  also  intends  to  provide  guidance 
on  developing  BMPs  and  measurable 
goals  and  modify,  update,  and 
supplement  such  guidance  based  on  the 
assessments  of  the  NPDES  MS4  storm 
water  program  and  research  to  be 
conducted  over  the  next  thirteen  years. 

(h)(1)  You  must  incorporate  any 
additional  measures  necessar>'  to  ensure 
effective  implementation  of  your  State 
or  Tribal  storm  water  program  for 
regulated  small  MS4s. 

(2)  Guidance:  EPA  reconmiends 
consideration  of  the  following: 

(i)  You  are  encouraged  to  use  a 
general  permit  for  regulated  small  MS4s; 

(ii)  To  the  extent  that  your  State  or 
Tribe  administers  a  dedicated  fimding 
source,  you  should  play  an  active  role 
in  providing  financial  assistance  to 
operators  of  regulated  small  MS4s: 

(iii)  You  should  support  local 
programs  by  providing  technical  and 
programmatic  assistance,  conducting 
research  projects,  performing  watershed 
monitoring,  and  providing  adequate 
legal  authority  at  the  local  level; 

(iv)  You  are  encouraged  to  coordinate 
and  utilize  the  data  collected  under 
several  programs  including  water 
quality  management  programs,  TMDL 
programs,  and  water  quaUty  monitoring 
programs: 

(v)  Where  appropriate,  you  may 
recognize  existing  responsibilities 
among  governmental  entities  for  the 
control  measures  in  an  NPDES  small 
MS4  permit  (see  §  122.3S(b)  of  this 
chapter);  and 


(vi)  You  are  encouraged  to  provide  a 
brief  (e.g..  two  page)  reporting  format  to 
facilitate  compiling  and  analyzing  data 
from  submitted  reports  under 
§  122.34(g)(3)  of  this  chapter.  EPA 
intends  to  develop  a  model  form  for  this 
purpose. 

PART  124-PROCEDURES  FOR 
DECISIONMAKING 

1.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act.  42  U.S.C.  6901  e(  ssq:  Safe 
Drinking  Water  Act.  42  U.S.C.  3(»(f)  ei  sec).: 
Clean  Water  Act.  33  U.S.C.  12S1  et  seq.: 
Clean  Air  Ad.  42  U  S.C.  7401  el  seq. 

2.  Revise  §  124.52(c)  to  read  as 
follows: 

§124.52    Pfmit*  required  on  »  raw  by- 
case  basis. 


(c)  Prior  to  a  case-by-case 
determination  that  an  individual  permit 
is  required  for  a  storm  water  discharge 
under  diis  section  (se-  §  122.26(a)(l)(v), 
(c)(l)(v),  and  (a)(9)(iii)  of  diis  chapter), 
the  Regional  Administrator  may  require 
the  discharger  to  submit  a  permit 
application  or  other  information 
regarding  the  discharge  under  section 
308  of  the  CWA.  In  requiring  such 
information,  the  Regional  Administrator 
shall  notifv'  the  discharger  in  writing 
and  shall  send  an  application  form  with 
the  notice.  The  disdiarger  must  apply 
for  a  permit  within  180  days  of  notice, 
unless  permission  for  a  later  date  is 
granted  by  the  Regional  Administrator. 
The  question  whether  the  initial 
designation  was  proper  will  remain 
open  for  consideration  during  the  public 
comment  period  under  §  124.11  or 
§  124.118  and  in  any  subsequent 
hearing. 

IFR  Doc.  99-29181  Filed  12-7-99;  8:45  un| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-.6472-8] 

Report  to  Congress  on  the  Phase  II 
Storm  Water  Regulations 

agency:  Environmental  Protection 
.\gency  (EPA). 

ACTION:  Notice  of  availability  of  Report 
to  Congress. 

summary:  EPA  submitted  a  Report  to 
Congress  prior  to  promulgation  of  the 
new  Phase  11  storm  water  regulations. 
The  Report  was  required  in  the 
Agency's  appropriation  legislation  for 
fiscal  year  2000.  The  appropriation 
legislation  also  requires  that  USEPA 
invite  public  comment  on  the  Report. 
By  this  notice,  USEPA  invites  public 
comment. 

DATES:  Written  comments  on  this  notice 
and  the  Report  to  Congress  must  be 
submitted  on  or  before  January  7.  2000. 
ADDRESSES:  The  Report  to  Congress  on 
the  Phase  n  Storm  Water  Regulations  is 
available  through  the  Internet  on  the 
EPA  Office  of  Wastewater  Management 
web  site  at  http://www.epa.gov/owiny 
sw/phase2.  Hard  copies  may  be 
obtained  by  contacting  the  U.S.  EPA 
Water  Resource  Center.  401  M  Street, 
S.W..  Washington,  D.C.  20460; 
telephone;  (202)  260-7786  (24-hour 
voice  mall),  fax;  (202)  260-0386,  e-mail: 
center.resource@epa.gov.  Comments 
should  be  mailed  to  George  Utting, 
USEPA.  Office  of  Wastewater 
Management,  Mail  Code  4203,  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 
Comments  also  may  be  faxed  to  (202) 


260-1460  or  submitted  via  the  Internet 
to  sw2@epamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Utting,  Office  of  Wastewater 
Management,  Mail  Code  4203,  401  M 
Street,  S.W.,  Washington,  D.C.  20460; 
telephone  (202)  260-9530;  email: 
sw2@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  29,  1999,  the  Administrator  of 
EPA  signed  a  regulation  that 
implements  Section  402(p)(6)  of  the 
Clean  Water  Act.  This  rulemaking  is 
referred  to  as  the  final  Phase  II  storm 
water  rule  and  is  also  published  in 
today's  Federal  Register. 

The  Phase  n  storm  water  rule  expands 
the  existing  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permitting  program  to  address  storm 
water  runoff  from  construction  sites 
between  one  and  five  acres  and 
municipal  separate  storm  sewer  systems 
in  urbanized  areas  serving  populations 
of  less  than  100,000.  The  Phase  II  rule 
builds  on  the  existing  Phase  I  program, 
which  controls  storm  water  runoff  from 
municipalities  with  populations  greater 
than  100,000  and  11  industrial 
categories,  including  construction 
disturbing  over  five  acres. 

Statutory  Authority 

The  Report  to  Congress  on  the  Phase 
n  Storm  Water  Regulations  was  required 
by  section  431(a)  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act  of  2000,  Public  Law 
106-74  (1999)  (Appropriations  Act). 
Section  431(a)  of  the  Appropriations  Act 
directed  EPA  to  submit  a  report  that 


addresses  the  following  issues  with 
respect  to  the  Phase  n  Storm  Water 
Rule:  (1)  An  analysis  of  the  impact  of 
the  rule  on  local  govenmients,  (2)  an 
explanation  of  the  rationale  for  lowering 
the  threshold  for  regulation  of 
construction  sites  from  5  acres  to  1  acre, 
(3)  an  explanation  of  why  the  coverage 
of  the  regulation  is  based  on  a  census- 
determined  population  instead  of  a 
water  quality  threshold  and 
documentation  that  storm  water  nmoff 
is  generally  a  problem  in  communities 
with  populations  of  50,000  to  100,000, 
and  (4)  information  that  supports  the 
position  of  the  Administrator  that  the 
Phase  II  storm  water  program  should  be 
administered  as  part  of  the  NPDES 
permit  program. 

On  October  28,  1999,  EPA  delivered 
to  the  Committee  on  Environment  and 
Public  Works  in  the  Senate  and  the 
Committee  on  Transportation  and 
Infrastructure  in  the  House  of 
Representatives  a  report  that  satisfied 
the  mandate  of  section  431(a).  Section 
431(c)  of  the  Appropriations  Act  directs 
EPA  to  publish  the  report  in  the  Federal 
Register  for  public  comment.  By  today's 
notice,  EPA  invites  public  comment  by 
January  7,  2000.  EPA  will  carefully 
review  and  evaluate  comments  received 
and  determine  whether  the  comments 
warrant  further  action. 

Dated:  November  4,  1999. 
I.  Charles  Fox. 

Assistant  Administrator,  Office  of  Water. 
IFR  Doc.  99-29301  Filed  12-7-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  850 

[Docket  No.  EH-nM-9»-BRYLM) 

RIN  1901-AA7S 

Ctironic  Beryllium  Disease  Prevention 
Program 

agency:  Office  of  Environment,  Safety 
and  Health,  Department  of  Energy. 
AtmON:  Final  rule. 

summary:  The  Department  of  Energy 
(DOEI  is  today  publishing  a  final  rule  to 
e.stablish  a  chronic  beryllium  disease 
prevention  program  (CBDPP)  to  reduce 
the  number  of  workers  currently 
exposed  to  beryllium  in  the  course  of 
their  work  at  DOE  facilities  managed  by 
DOE  or  its  contractors,  minimize  the 
levels  of,  and  potential  for,  exposure  to 
beryllium,  and  establish  medical 
surveillance  requirements  to  ensure 
early  detection  of  the  disease.  This 
program  improves  and  codifies 
provisions  of  a  temporary  CBDPP 
established  by  DOE  directive  in  1997. 

EFFECTIVE  DATE:  This  rule  is  effective 
lanuary  7.  2000. 

FOR. FURTHER  INF0RMATK3N  CONTACT: 
[acqueline  D.  Rogers.  U.S.  Department 
of  Energy.  Office  of  Environment,  Safety 
and  Health.  EH-51.  ItXIO  Independence 
Avenue  SW.  Washington.  DC  20585. 
301-903-5684. 
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Induced  Lvmpbocvie  Proliferation  Test 
IBo-LPT).  Medical  Records,  and  the 
Department  of  Energy  (DOE)  Beryllium 
Regis  tr>' 

I.  Introduction 

This  final  nile  implements  a  chronic 
beryllium  disease  prevention  program 
(CBDPP)  for  the  Department  of  Energy 
(DOE  or  the  Department).  This  program 
will  reduce  the  number  of  workers 
currently  exposed  to  beryllium  at  DOE 
facilities  managed  by  DOE  or  its 
contractors,  minimize  the  levels  of.  and 
potential  for,  exposure  to  beryllium, 
establish  medical  surveillance 
requirements  to  ensure  early  detection 
of  disease,  and  improve  the  state  of 
information  regarding  chronic  beryllium 
disease  and  beryllium  sensitization. 

On  December  3. 1998.  DOE  published 
a  Notice  of  Proposed  Rulemaking 
(NOPR)  for  public  comment  in  the 
Federal  Re^er  (63  FR  66940) 
proposing  regulations  for  a  chronic 
berylliiun  disease  prevention  program. 
The  public  comment  period  for  the 
NOPR  ended  on  March  9. 1999.  DOE 
received  36  comment  letters.  In 
addition,  public  hearings  were  held  on 
February  3.  1999.  in  Oak  lUdge. 
Tennessee;  February  9. 1999.  in  Golden. 
Colorado:  and  February  11. 1999.  in 
Washington,  DC.  Comment  letters  were 
received  from  private  individuals.  DOE 
contractors,  other  federal  agencies,  trade 
associations,  academia.  public  health 
and  medical  professionals,  and 
attorneys. 

On  June  3. 1999.  DOE  published  a 
notice  of  limited  reopening  of  the 
comment  period  (64  FR  29811)  to  solicit 
public  comments  on  options  that  DOE 
was  considering  for  the  criteria  to  be 
used  for  the  release  or  transfer  of 
equipment  and  other  items  previously 
used  in  DOE  beryUium  operations, 
either  to  other  DOE  facilities  or  to  the 
public.  In  response  to  this  reopening  of 
the  comment  period.  DOE  received  IS 
additional  comments. 

DOE  has  carefully  considered  the 
comments  and  data  from  interested 
parties,  as  well  as  reference  works, 
joumal  articles,  and  other  information 
relevant  to  the  subject  of  the 
rulemaking. 

A.  Background 

DOE  has  a  long  history  of  berylliimi 
use  because  of  the  element's  broad 
application  to  many  nuclear  operations 
and  processes.  Beryllium  metal  and 
ceramics  are  used  in  nuclear  weapons. 


as  nuclear  reactor  moderators  or 
reflectors,  and  as  nuclear  reactor  fuel 
element  cladding.  At  DOE.  beryllium 
operations  have  historically  included 
melting,  casting,  grinding,  and  machine 
tooling  of  parts. 

Inhalation  of  beryllium  dust  or 
particles  can  cause  chronic  bon,'llium 
disease  (CBD)  or  beryllium 
sensitization.  CBD  is  a  chronic,  often 
debilitating,  and  sometimes  fatal  limg 
condition.  Beryllium  sensitization  is  a 
condition  in  which  a  person's  immune 
system  becomes  highly  responsive 
(allergic)  to  the  presence  of  beryllium  in 
the  body.  There  has  long  been  scientific 
consensus  that  exposure  to  airborne 
beryllium  is  the  only  cause  of  CBD. 
As  of  September  1999.  among  the 
1 1 ,266  current  and  former  DOE  federal 
and  contractor  workers  who  were 
screened  for  the  disease.  130  workers 
had  been  diagnosed  with  CBD.  and 
another  277  workers  had  become 
sensitized  to  beryllium.  DOE  anticipates 
an  increase  in  the  niunbor  of  workers 
who  may  be  exposed  to  beryUium  as 
DOE  moves  forward  with  deactivating 
and  decommissioning  former  nuclear 
weapons  production  facilities. 

The  current  worker  protection 
permissible  exposure  limit  (PEL)  of  2 
pg/m^.  measured  as  an  8-hour,  time- 
weighted  average  (TWA),  was  adopted 
by  the  Occupational  Safety  and  Health 
Administration  (OSHA)  in  1971  and 
codified  in  29  CFR  1910.1000.  Tables  Z- 
1 .  Z-2  and  Z-S  by  reference  to  existing 
national  consensus  standards.  DOE's 
predecessor  agency,  the  Atomic  Energy 
Commission  (AEC).  had  previously 
established  the  same  limit  of  2  pg/m  <  for 
application  at  its  facilities  in  1949.  and 
that  limit  has  remained  in  effect  at 
[)OE's  facilities  up  to  the  present.  In 
1977.  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  a  federal  agency, 
recommended  to  OSHA  an  exposure 
limit  of  0.5  pg/m'  for  beryllium.  NIOSH. 
at  the  same  time,  classified  beryllium  as 
a  potential  occupational  carcinogen. 
Between  the  1970s  and  1984.  Uiere 
appeared  to  be  a  significant  reduction  in 
the  incidence  rate  of  CBD.  This,  coupled 
with  the  long  latency  period  for  the 
disease,  led  to  the  assumption  that  CBD 
was  occurring  otily  among  workers  who 
had  been  exposed  to  high  levels  of 
beryllium  decades  earlier  (e.g..  in  the 
1940s).  However,  the  number  of 
confirmed  cases  of  CBD.  more  recent 
data  suggesting  the  occurrence  of  CBD 
among  workers  with  low-level 
exposures,  and  the  expected  future 
increase  in  the  niunber  of  workers 
potentially  exposed  to  beryllium  (during 
decontamination  and  decommissioning 
activities)  all  indicate  a  need  for  more 


aggressive  workplace  controls  to 
minimize  worker  exposure  to  beryllium 
in  the  DOE  complex. 

In  December  1998.  the  American 
Conference  of  (Governmental  Industrial 
Hygienists  (ACGIH)  published  a  Notice 
of  Intended  Change  for  its  beryllium 
exposure  limit.  ACGIH  is  a  professional 
organization  that  develops  and 
publishes  consensus  occupational 
health  standards.  In  the  Notice.  ACGIH 
proposed  an  8-hour  TWA  of  0.2  pg/m ' 
to  help  minimize  the  occurrence  of  CBD 
and  sensitization.  DOE's  NOPl?  did  not 
address  ACGIH's  proposed  change 
because  publication  of  the  NOPR 
preceded  ACGIH's  announcement. 

DOE  has  reviewed  cm-rent  technical 
information  and  is  of  the  opinion  that  it 
is  diSictilt  to  determine  the  exposure 
level  that  is  necessary  to  eliminate  the 
risk  of  contracting  CBD.  Until  OSHA 
completes  its  rulemaking.  DOE  has 
decided  to  implement  an  aggressive, 
two-pronged  exposure  reduction  and 
minimization  program  that  is  expected 
to  further  protect  DOE  federal  and 
contractor  workers  from  the  hazards 
associated  with  exposure  to  beryllium. 
While  DOE  acknowledges  that  this  rule 
may  not  eliminate  the  risk  of  contracting 
CBD,  DOE  believes  that  this  rule  will 
significantly  decrease  the  number  of 
workers  exposed  and  the  level  of 
exposure  to  beryllium,  and  therefore,  is 
expected  to  decrease  disease.  First.  IX)E 
is  establishing  an  8-hour  TWA  action 
level  of  0.2  pg/m'  that  triggers  certain 
workplace  precautions  and  control 
measures.  Second,  DOE  is  requiring  its 
contractors  and  any  covered  DOE 
employers  to  establish  in  their  CBDPPs 
exposure  reduction  and  minimization 
measures  designed  to  reduce  potential   ' 
exposure  to  levels  below  the  action 
level.  This  program  will  enhance  and 
supplement  existing  worker  protection 
programs  established  under  DOE  Order 
440. lA,  Worker  I^tection  Management 
for  DOE  Federal  and  Clontractor 
Einployees. 

Inis  rulemaking  initiative  was 
preceded  by  several  years  of  information 
gathering  and  data  analysis.  In  1996. 
DOE  surveyed  its  contractors  to 
characterize  the  extent  of  beryllium 
usage,  the  types  of  tasks  involving 
beryllium  usage,  the  controls  in  place 
for  each  task,  the  estimated  number  of 
workers  exposed  dtuing  each  task,  and 
the  estimated  exposure  levels  associated 
with  each  task.  This  survey  foimd  that 
between  1994  and  1996. 10  of  the  15 
DOE  sites  surveyed  performed  64 
different  operations  or  processes  that 
could  expose  workers  to  beryllium.  The 
surveyed  DOE  sites  estimated  that 
between  518  and  530  workers  In  58 
different  job  categories  were  potentially 


exposed  to  berylliiun  in  the 
performance  of  these  64  operations  or 
processes.  These  estimates  were 
updated  in  1999  through  a  cost  survey 
conducted  by  the  Office  of 
Environment.  Safety  and  Health  (1999 
Environment.  Safety  and  Health  Cost 
Survey).  In  this  survey.  14  DOE  sites 
indicated  that  they  would  be  affected  by 
the  proposed  rule.  These  sites  reported 
that  1 .634  workers  in  more  than  100 
different  job  categories  would  be 
potentially  exposed  to  beryUium  and 
1 .236  of  these  workers  (75.6  percent) 
would  be  potentially  exposed  at  the 
proposed  action  level  or  PEL. 

Tne  1996  survey  also  provided 
information  on  exposure  levels 
experienced  by  workers  at  the  surveyed 
sites.  Although  the  exposure  data  were 
not  comprehensive,  the  reported  8-hour 
TWA  exposure  data  (personal  breathing 
zone  monitoring  results)  for  these 
workers  ranged  fi-om  nondetectable  to 
25  pg/m'.  Most  of  these  exposiu^  levels 
were  reported  to  be  below  the  2  pg/m' 
8-hour  TWA  PEL.  To  control  worker 
exposures  in  the  affected  processes  or 
operations,  the  surveyed  sites  reported 
the  use  of  various  engineering  and 
administrative  controls,  including 
ventilation  hoods,  glove  boxes,  wet 
machining  methods,  high-efficiency 
particulate  air  (HEPA)  vacuums, 
regulated  areas,  action  levels  and 
administrative  warning  levels,  and 
personal  protective  equipment.  The 
stuTey  showed  that  beryUium  expostu-e 
controls  varied  considerably  among  the 
DOE  facilities. 

To  supplement  the  data  obtained  from 
the  1996  survey,  the  Department 
published  a  Federal  Register  notice  on 
December  30, 1996,  requesting  scientific 
data,  information,  and  views  relevant  to 
a  new  DOE  bervlUum  health  standard 
(61  FR  68725).  This  was  followed  by 
two  Beryllium  Public  Forums,  one  held 
in  Albuquerque,  New  Mexico,  and  one 
held  in  Oak  Ridge,  Tennessee,  in 
lanuary  1997. 

Acting  on  the  information  compiled 
from  these  various  sources,  and  in  view 
of  the  time  needed  to  promulgate  a  nile, 
then-Secretary  of  Energy  Pena  directed 
the  Office  of  Environment,  Safety  and 
Health  to  publish  a  new  DOE  policy  to 
protect  the  workforce  while  the 
Department  moved  forward  with  its 
rulemaking  process,  DOE  Notice  440.1, 
Interim  Chronic  Berylliimi  Disease 
Prevention  Program,  was  signed  by 
.Secretary  Peha  and  issued  on  July  15, 
1997.  This  interim  Notice  established  a 
CBDPP  that  enhanced  and 
supplemented  worker  protection 
programs  under  DOE  Cirder  440. lA. 

Because  of  the  complexity  and 
significance  of  issues  regarding  the 


development  of  a  DOE  beryUium  worker 
protection  rule.  Secretary  Peiia  also 
established  the  Ber>llium  Rule  Advisory 
Committee  (BRAC)  in  Juno  1997  to 
advise  DOE  on  issues  pertinent  to  the 
proposed  rulemaking.  The  BRAC,  which 
consisted  of  a  diverse  set  of  stakeholders 
and  recognized  experts  from  DOE,  other 
federal  agencies,  industry,  labor, 
medicine,  and  academia,  explored 
issues  and  generated  recommendations 
for  consideration  in  the  development  of 
a  CBDPP  rule.' 

B.  Chemical  Identification  and  Use 

BervlUum  (atomic  number  4)  is  a 
silver-gray,  metallic  element  with  a 
density  of  1 .85  g/cm'  and  a  high 
stiffiiess.  The  second  lightest  of  the 
metals,  beryUium  also  has  a  high 
melting  point  (1285°  C)  and  heat 
absorption  capacity;  a  pound  of 
beryllium  will  absorb  as  much  beat  as 
5  poimds  of  copper. 

BeryUium  occurs  naturally  in  the 
earth's  surface  in  about  30  min^als 
found  in  rocks,  coal  and  oil,  soil,  and 
volcanic  dust.  Beryllium  used  in 
industry  begins  as  a  silicate  (BeSiOi)  in 
ber>'l  and  bertrandite  ores.  In  very  pure 
crystalline  form,  beryl  takes  the  form  of 
gems,  such  as  blue-green  aquamarine 
and  green  emeralds  Bertrandite  is 
mined  in  Utah.  The  United  States  is  the 
world's  leading  producer,  processor, 
and  consumer  of  beryUium  products. 

BeryUium.  discovered  in  1798.  was 
not  widely  used  in  industry  until  the 
1940s  and  1950s.  Beryllium  can  be  used 
as  a  pure  metal,  mixed  with  other 
metals  to  form  alloys,  processed  to  salts 
that  dissolve  in  water,  and  processed  to 
form  oxides  and  ceramic  materials. 

BeryUium  metal  has  been  produced 
for  various  industrial  uses,  especially  in 
the  aerospace  and  defense  industries. 
Both  structural  and  instrument  grade 
materials  are  manufactured,  including 
windshield  frames  and  other  structures 
in  high-speed  aircraft  and  space 
vehicles,  aircraft  and  space  shuttle 
brakes,  satellite  mirrors  and  space 
telescopes,  inertial  guidant:e  systems 
and  gyroscopes,  neutron  moderators  or 
reflectors  in  nuclear  reactors.  X-ray 
windows,  and  nuclear  weapons 
components. 

In  alloys,  beryllium  confers  on  metal 
specific  properties  of  resistance  to 
corrosion,  wear,  and  fatigue;  high 
electrical  and  thermal  conductivity; 


'  Individual  memben  and  groups  of  mitmlirF^ 
madf?  BRAC  recommondatioDb  The 
rocommendatians  wen;  generated  by  the  facililated 
process  used  dunng  tlie  numtiiigs  and  were  not 
adopted  b\  tlie  commiilee  as  cnnaennu  opinions 
Kor  coDVenieiice  of  refennce  these 
recommeDdations  are  leluned  to  as  the  "BItAC 
recoouneodaUoas-" 
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strength;  and  hardness.  Beryllium- 
copper  (BeCu)  alloys  usually  contain 
about  2  percent  beryllium,  but  vary 
greatly  in  composition  to  meet  different 
industrial  and  consumer  needs. 
Beryllium  is  also  added  to  aluminum, 
nickel,  zinc,  and  zirconium  for  some 
applications.  Beryllium  alloys  are  used 
for  springs,  switches,  relays,  and 
connectors  in  automobiles,  computers, 
radar  and  telecommunications 
equipment,  and  other  instruments;  high- 
strength  non-sparking  tools;  molds  or 
casts  lo  make  metal,  glass,  and  plastic 
items;  sports  equipment  such  as  golf 
clubs  and  bicycle  frames;  and  dental 
bridges  and  related  applications. 

Other  beryllium  materials  include 
soluble  salts  and  oxides.  Beryllium 
soluble  salts,  such  as  beryllium  fluoride, 
chloride,  and  sulfate,  are  used  in 
nuclear  reactors,  in  glass  manufacture, 
and  as  catalysts  for  certain  chemical 
reactions.  Beryllium  Oxide  (BeO)  is 
used  to  make  ceramics  for  electronics, 
and  other  electrical  equipment. 
Beneficial  properties  of  BeO  include 
hardness,  strength,  excellent  heat 
conductivity,  and  good  electrical 
insulation. 

C  Health  Effects 

DOE  received  a  number  of  comments 
(Exs.  2.  5.  14.  19,  20.  22.  23,  24,  26,  29, 
30)  ^  regarding  the  "Health  Effects" 
section  of  the  NOPR.  DOE  has  carefully 
considered  these  comments  and  has 
revised  the  following  health  effects 
discussion  as  appropriate. 

1.  Chronic  Beryllium  Disease 

Chronic  beryllium  disease  (CBD)  is  a 
granulomatous  lung  disease  that  is 
caused  by  the  body's  immune  system 
response  (similar  to  an  allergic  reaction) 
to  inhaled  dust  or  fumes  containing 
beryllium  metal,  alloys,  beryllium 
compounds  or  mixtures,  or  insoluble 
beryllium  salts.  The  body's  immune 
system  response  to  berylliiun  is  often 
called  beryllium  sensitization. 
Beryllium  sensitization  precedes  the 
development  of  CBD.  Sensitization  can 
occur  quickly  or  many  years  after 
exposure  to  beryllium,  progressing  into 
disease  at  a  rate  of  approximately  10 
percent  a  year  (ref.  1) '. 

It  is  hypothesized  that  beryllium  is  a 
hapten  (a  substance  that  provokes  an 
inunune  response  only  when  combined 
with  another  substance,  generally  a 
protein)  that  binds  to  peptides  on 


=  A  list  of  comm«nters  is  iodud^  as  an  appendix 
to  the  SectioD-by-Sectlon  Discussion  of  Conimonts 
and  Rule  Provisions  in  this  Supplementary 
infonnation  section. 

'  A  listing  of  references  is  included  as  an 
appendix  lo  this  Supplementary  information 


mucosal  surfaces.  In  susceptible 
individuals  the  beryllium-peptide 
complex  initiates  an  immime  response, 
which  may  progress  ultimately  to 
granuloma  formation  in  the  pulmonary 
interstitiiun.  Data  have  stiggested  that 
CBD  can  occur  at  relatively  low 
exposiire  levels  and,  in  some  cases,  after 
relatively  brief  durations  of  exposure. 
The  International  Agency  for  Research 
on  Cancer  (lARC)  and  ACGIH  classify 
berylliiun  as  a  human  carcinogen. 

Frequently  reported  symptoms 
include  one  or  more  of  the  following: 
dyspnea  (shortness  of  breath)  on 
exertion,  cough,  fever,  night  sweats,  and 
chest  pain  and,  less  frequently, 
arthralgias  (neuralgic  pain  in  joints), 
fatigue,  weight  loss,  or  appetite  loss.  On 
physical  examination,  a  doctor  may  find 
signs  of  CBD  residts,  such  as  rales 
[changes  in  lung  sounds),  cyanosis  (lack 
of  oxygen),  digital  clubbing,  or 
lymphadenopathy  (enlarged  lymph 
nodes),  A  radiograph  (X-ray)  of  the 
lungs  may  show  many  small  scars. 
Patients  may  also  have  an  abnormal 
breathing  test,  pulmonary  function  test, 
and  a  blood  test,  the  peripheral  blood 
beryllium-induced  lymphocyte 
proliferation  test  (Be-LPT).  Examination 
of  the  lung  tissue  imder  the  microscope 
may  show  granulomas,  which  are  signs 
of  damage  due  to  the  body's  reaction  to 
beryllium.  CBD  may  be  confused  with 
other  lung  diseases,  especially 
sarcoidosis.  In  advanced  cases,  there 
may  be  manifestations  of  right-sided 
heart  failure,  including  cor  pulmonale 
(enlarged  right  ventricle  of  the  heart 
caused  by  blockage  in  the  lungs). 

The  Be-LPT  is  highly  specific  for 
beryllium  sensitivity  and  has  a  high 
predictive  value  for  beryllium  disease.  It 
is  the  most  definitive  means  of  ruling 
out  beryllium  disease  as  the  cause  of 
non-specific  lung  and  other  symptoms. 
Therefore,  this  measurement  of 
sensitization  to  beryllium  identifies  at- 
risk  individuals,  as  well  as  individuals 
whose  lung  problems  are  not  beryllium 
related  (ref.  1).  For  individuals  whose 
Be-LPT  screening  results  exceed  a 
certain  threshold,  an  additional  Be-LPT 
is  conducted  on  cells  washed  from  a 
segment  of  the  limg.  The  presence  of 
granulomata  in  the  lung  of  an  individual 
with  a  positive  lung  Be-LPT  confirms 
the  presence  of  CBD.  In  the  absence  of 
grantdomata  or  other  clinical  evidence 
of  CBD,  individuals  with  a  positive  Be- 
LPT  are  classified  as  sensitized  to 
beryllium. 

The  clinical  course  of  CBD  is  highly 
variable.  Some  individuals  deteriorate 
rapidly;  most  experience  long,  gradual 
deterioration.  Treatment  consists  of  oral 
corticosteroid  therapy.  Individuals  with 
impaired  respiratory  gas  exchange  may 


require  continuous  oxygen 
administration. 

Individuals  sensitized  to  beryllium 
are  asymptomatic  and  not  physically 
impaired.  Once  sensitization  has 
occurred,  it  is  medically  prudent  to 
prevent  additional  exposiue  to 
beryllium.  Individuals  with  CBD  have  a 
clinical  illness  varying  from  mild  to 
severe.  In  severe  cases,  the  affected 
individuals  may  be  permanently  and 
totally  disabled.  Mortality  of  the 
sensitized  individuals  directly 
attributable  to  CBD  and  its 
complications  is  estimated  to  be  30 
percent  (ref.  2).  This  estimate  is  based 
upon  historical  data  reflecting  both  the 
higher  levels  of  exposure  that  occurred 
in  the  workplace  prior  to  regulation  of 
workplace  exposure  in  the  late  1940s 
and  a  tracking  of  the  medical  history  of 
subjects  of  CBD  over  several  decades. 
DOE'S  more  recent  experience  with 
improved  diagnoses  and  treatments  may 
result  in  a  lower  mortality  rate  for  CBD 
cases, 

2.  Berylliiun  Exposures  at  DOE 
Operations 

DOE'S  medical  surveillance  programs 
are  discovering  cases  of  CBD  among 
workers  who  were  first  exposed  after 
1970,  when  DOE  facihties  were 
expected  to  maintain  workers  exposure 
to  beryllium  below  the  OSHA  PEL.  As 
of  June  1999, 119  workers  (88  at  the 
Rocky  Flats  facility  in  Golden  Colorado, 
29  at  the  Y-12  Plant  in  Oak  Ridge, 
Teimessee,  and  two  at  the  Hanford 
facility  in  Richland,  Washington)  have 
been  diagnosed  with  CBD,  and  another 
258  workers  (197  at  the  Rocky  Flats 
facility,  59  at  the  Y-12  Plant,  one  at  the 
Hanford  facility,  and  one  at  the  Mound 
facility  in  Miamisburg,  Ohio)  have  been 
diagnosed  as  sensitized  to  beryllium 
from  among  approximately  10,000 
current  and  former  DOE  federal  and 
contractor  workers  who  were  screened 
for  the  disease. 

A  workers  exposure  is  measured  by 
personal  monitoring,  which  is 
accomplished  by  sampling  the  air 
within  the  breathing  zone  of  the  worker. 
Personal  monitoring  of  occupational 
exposures  lo  ber>'Ilium  was  not  widely 
adopted  at  DOE  sites  until  the  1980s. 
Prior  to  the  1980s,  many  sites  relied  on 
area  monitoring  to  assess  occupational 
exposures  to  beryllium.  However, 
results  from  area  monitoring  have  been 
shown  to  significantly  underestimate 
actual  exposure  levels.  Since  1984, 
personal  sampling  data  have  provided 
more  precise  information  on 
occupational  exposure  to  beryllium  at 
DOE  sites. 

Available  personal  sampling  data 
provides  a  clear  indication  of  the  low 


levels  of  beryllium  exposure  that  can  be 
achieved  in  both  fabrication  and 
machining  operations,  and 
decommissioning  and  decontamination 
projects,  when  effective  control 
strategies  are  implemented  Most 
beryllium  fabrication  and  machining 
operations  at  DOE  have  occurred  to  date 
at  the  Rocky  Flats  facility,  and  at  the  Y- 


12  Plant.  Over  time,  engineering 
improvements  and  advanced  control 
strategies  have  significantly  reduced 
occupational  beryllium  exposure  levels 
in  these  operations. 

Since  1980.  and  continuing  through 
1996,  about  1600  personal  samples  were 
collected  at  the  Oak  Ridge  Y-12  Plant 
(Table  1).  These  samples  were  taken  at 


several  different  Y-12  operations 
associated  uith  CBD,  with  a  bias  toward 
sampling  those  jobs  where  exposure 
potential  was  greatest  or  where  previous 
monitoring  results  were  high.  Despite 
this  bias,  over  two-thirds  of  sample 
results  were  below  the  limit  of  detection 
of  0.1  ^g/m'  for  the  sampling  and 
analytical  method  used  at  Y-12. 


Table  1.— Oak  Ridge  Y-12  Plant  Personal  Sampling  for  BERvaiuM  Exposure 

1980  10  1989 

1990  10  1996 

0.9  (igAns 

94%  „ 

Estimated  Arithmetic  Mean  Level  ot  Exposure' 

0.3  (i9'm> 
98% 

Percent  of  Samples  Less  Than  2  ng/m'-;  

'  The  anthinetic  mean  was  estimated  from  the  samples  using  linear  regression. 

^  Samples  were  analyzed  using  flame  spectroscopy  wim  a  detection  limit  of  atXMJt  0.1  |ig^\ 


These  Y-12  data  are  from  beryllium 
operations  where  cases  of  CBD  have 
been  found.  The  facilities  where  these 
operations  take  place  have  not  been 
remodeled  since  the  1970s.  Thus  the 
differences  between  sampling  results 
measured  before  and  after  1990  are 
attributed  to  unhanging  work  practices. 
For  example,  increased  monitoring  in 


the  1990s  identified  a  greater  number  of 
exposures  over  the  existing  exposure 
limit.  The  investigations  of  these 
exposures  resulted  in  changes  to  work 
practices  that  had  contributed  to  the 
high  exposures.  This  fi3cus  on 
operations  with  elevated  exposure 
levels  also  led  to  a  significant  reduction 
in  average  exposure  levels. 


Personal  sampling  data  from  the 
Rocky  Flats  Building  444  Beryllium 
Machine  Shop  (Table  2)  collected  in 
1984-85  and  then  again  in  1986  after 
extensive  remodeling  to  the  ventilation 
system  illustrates  the  impact  and 
eHectiveness  of  engineering 
modifications  to  control  exposure. 


Table  2,— Rocky  Flats  Building  444  Beryllium  Machine  Shop  Personal  Sampling  Data  (Beryllium  Exposure) 


1984  to  1985                                                  1986 

Number  of  Samples 

99 

279 

Estimated  Anthmetic  Mean  Level  of  Exposure'   

1.19ng/m'i 

aoaSMQAn' 
99.6% 

Percent  of  Samples  Less  Than  2  (ig/m'^  _ 

84%  

'  The  arrthmetic  rnean  was  estimaied  from  the  samples  using  linear  regression. 

=  Samples  were  analyzed  using  graphite  furnace  atomic  absorption  (AA)  or  Inductively  Couptad  Plasma  (ICP)  speclioscopy  wtlh  a  detection 
limit  of  about  0.01  (ig/m^. 


The  samples  collected  in  1984  and 
1985  were  the  first  personal  samples 
collected  in  this  shop  following  the 
discovery  of  a  case  of  CBD  in  1984. 
Controls  in  that  machine  shop  had 
previously  been  judged  to  be  adequate 
based  on  area  monitoring.  In  addition  to 
the  extensive  remodeling  of  the 
ventilation  system  in  the  shop  to 
minimize  leakage  from  ventilation 
hoods,  operations  performed  outside  of 
hoods  were  eliminated  to  the  extent 
possible.  The  improved  engineering 
controls  in  this  shop  reduced  average 
exposure  levels  by  a  factor  greater  than 
30,  to  levels  approaching  1%  of  the 
existing  PEL. 

A  final  example,  taken  from  personal 
sampling  data  collected  during  the 
decontamination  of  Rocky  Flats 
Buildings  865  and  867  in'l99S-1996, 
further  demonstrates  the  low  levels  of 
beryllium  exposure  which  can  be 
achieved  through  the  implementation  of 
effective  controls  (Table  3).  Each  worker 
was  sampled  during  each  work  shift 
during  this  time  period. 


Table  3.— Decontamination  of 
Rocky  Flats  Buildings  865  and 
867  Persomal  Sampling— 1995  to 
1996 


Number  of  Samples  

7,673 

Arithmetic  Mean  Level  d  Ex- 
posure. 

Percent  of  Samples  Less 
Than  2  ng/m'. 

0.03  H9*n' 
99.8% 

As  can  be  seen  from  the  foregoing 
examples,  machining  and  D&D 
operations  at  Y-12  and  Rocky  Flats 
achieved  an  exceptional  level  of 
exposure  control. 

While  the  application  of  controls 
eliminates  predictable  sources  of 
exposure,  there  still  can  be  large  day-to- 
day variations  in  exposure.  The 
exposures  that  remain  are  likely  to 
reflect  accidents,  equipment  failures,  or 
poor  work  planning.  Meeting  exposure 
minimization  goals  will  require 
planning  to  limit  the  potential  for  such 
occurrences,  and  monitoring  to  detect 
those  that  do  occur,  so  fhey  can  be 


investigated  and  future  occurrences  can 
be  prevented. 

3.  Epidemiology 

Epidemiology  is  the  field  of  public 
health  that  examines  relationships 
between  disease  in  people,  and 
exposures  or  events  that  are  related  to 
that  disease.  Occupational  epidemiology- 
is  the  study  of  the  effects  of  workplace 
exposures  on  the  frequency  and 
distribution  of  diseases  and  injuries. 

Hardy  and  Tabershaw  (ref.  3)  reported 
the  first  evidence  of  the  existence  of 
CBD  in  a  1946  paper.  The  paper 
described  "delayed  chemical 
pneumonitis  "  among  fluorescent  lamp 
workers  exposed  to  beryllium 
compounds.  The  differential  diagnosis 
included  sarcoidosis  (an  immune 
disease  of  unknown  etiology)  and 
tuberculosis. 

There  also  are  reports  of  CBD  in 
individuals  without  known 
occupational  exposure  to  beryllium. 
Under  the  direction  of  Dr.  Thomas 
Mancuso.  16  cases  of  CBD  were 
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diagnosed  by  X-ray  examination  among 
20.000  residents  living  near  a  beryllitim 
production  facility  in  Lorain,  Ohio  (ref. 
4).  Likewise,  a  1949  report  described  11 
patients  with  CBD  who  lived  near  a 
ber\'llium  extraction  plant  {ref.  5).  Ten 
of  tiiese  1 1  lived  within  'A  of  a  mile  of 
the  plant,  and  exposure  &om  plant 
discharges  into  the  air  was  the  suggested 
cause  of  their  CBD.  Measurements  of  air 
concentrations  of  beryllium  at  various 
distances  from  the  plant  provided  the 
basis  for  the  Environmental  I^tection 
.\gency's  (EPA's)  community 
permissible  exposure  limit  (24'hour 
ambient  air  limit  of  0.01  microgram  of 
berylhum  per  cubic  meter  of  air  |)ig/ 
m'l). 

In  addition.  CBD  has  been  reported 
among  family  members  of  beryllium 
workers  who  were  presumably  exposed 
to  contaminated  work  clothing  during 
the  194DS  and  1950s  (refs.  6,  7).  The 
virtual  disappearance  of  CBD  caused  by 
air  pollution  or  household  exposures 
has  been  attributed  to  more  stringent 
control  of  air  emissions  and  improved 
work  practices,  such  as  mandatory  work 
clothing  exchange.  However,  as  recently 
as  1989,  a  woman  previously  diagnosed 
with  sarcoidosis  was  diagnosed  with 
CBD.  She  had  no  occupational 
exposure,  but  her  husband  was  a 
berylhum  production  worker.  This  is 
the  first  new  case  of  non-occupational 
CBD  reported  in  30  vears  (ref  8). 

Sterner  and  Eisenbud  suggested  that 
CBD  was  a  highly  selective 
immunologic  response.  Their 
conclusion  was  based  on  epidemiologic 
evidence  that  (1)  severe  cases  have 
occurred  at  low  exposure;  (2)  the  level 
of  beryllium  contained  in  tissue  did  not 
correlate  with  the  extent  of  the  disease; 
(3)  there  was  a  correlation  between 
disease  and  low  atmospheric 
concentration,  but  not  high 
concentrations;  (4)  the  onset  of 
symptoms  could  occur  years  after  the 
termination  of  exposure;  and  (5) 
pulmonary  lesions  were  not  easily 
reproduced  in  animals  (ref.  7). 

A  registry  of  production  plant  CBD 
cases  was  started  at  Columbia 
University  in  1947.  A  second  registry  of 
phosphor-lamp  CBD  cases  was  started 
around  the  same  time.  In  1952.  a 
Beryllium  Case  Registry  was  established 
at  the  Massachusetts  Institute  of 


Technology  (MIT),  where  files  from  the 
other  beryllium  registries  were 
consolidated.  The  consolidated 
Beryllium  Case  Registry  was  moved  to 
Massachusetts  General  Hospital  in  the 
1960s,  and  ultimately  was  relocated  to 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  in  1978.  At 
that  time,  the  Beryllium  Case  Registry 
contained  622  cases  of  CBD,  224  cases 
of  acute  beryllium  disease,  and  44  acute 
cases  that  developed  into  CBD.  Twenty- 
three  cases  were  attributed  to  household 
exposures  and  42  to  air  pollution  (ref. 
6).  The  Beryllium  Case  Registry,  which 
is  now  inactive,  was  criticized  as 
deficient  in  acquiring  data  on  cases, 
identifying  populations  at  risk 
(denominator  data),  maintaining  follow- 
up  of  questionable  cases,  and  obtaining 
exposure  data  (ref.  9). 

According  to  criteria  utilized  by  the 
Beryllium  (^e  Registry,  the  diagnosis 
of  CBD  included  at  least  four  of  the 
following  six  criteria,  with  one  of  the 
first  two  conditions  required;  (1)  the 
establishment  of  beryllium  exposure 
based  on  occupational  history  or  results 
of  air  samples,  (2)  the  presence  of 
beryllium  in  lung  tissue  or  thoracic 
lymph  tissue  or  in  the  urine,  (3) 
evidence  of  lower  respiratory  tract 
disease  and  a  clinical  course  consistent 
with  beryllium  disease,  (4)  pathological 
changes  consistent  with  beryllium 
disease  upon  examination  of  lung  tissue 
or  thoracic  lymph  nodes,  (5)  radiologic 
evidence  of  interstitial  lung  disease,  and 
(6)  decreased  pulmonarv  function  tests 
(ref.  10). 

The  beryllium-induced  lymphocyte 
proliferation  test  (Be-LPT)  in  blood  and 
bronchoalvBolar  lavage  (BAL)  fluid  have 
allowed  earlier  identification  of  the 
disease.  The  BAL  Be-LPT  now  is  one  of 
the  criteria  required  for  diagnosis  (refs. 
11-13).  Beryllium  has  been  found  to  act 
as  a  specific  antigen,  causing 
proli^ration  and  accumulation  of 
beryllium-specific  helper  T 
lymphocytes  (CD4  ° )  in  the  lung  (ref. 
14).  Current  data  suggest  that  the 
peripheral  blood  Be-LPT  is  a  specific 
and  sensitive  method  for  testing 
beryllium  sensitivity  (ref.  11).  The 
presence  of  granulomatous  tissue  in  the 
lung  along  with  a  positive  BAL  Be-LPT 
is  considered  definitive  evidence  for 
diagnosis  of  CBD  (ref.  12).  When  a 


worker  has  clear  signs  and  sj-mptoms  of 
interstitial  lung  disease  and  a  positive 
Be-LPT,  CBD  may  be  presumed  only  if 
performing  a  bronchoscopy  on  the 
worker  is  deemed  to  be  too  risky  given 
the  health  status  of  that  of  that  worker. 

An  article  published  by  Cullen  et  al. 
in  1987  reported  on  an  epidemiology 
study  of  CBD  among  precious-metal 
refinery  workers  (ref.  15).  In  1993, 
researchers  at  the  National  Jewish 
Medical  and  Research  Center  (NJMRC) 
published  two  reports  on  epidemiology 
studies  that  were  designed  to  determine 
the  incidence  of  CBD  among  beryllium 
workers  and  the  value  of  the  Be-LPT  in 
detecting  CBD  (refs.  16, 17).  One  of 
these  two  studies  was  conducted  at 
DOE'S  Rocky  Flats  Envirorunental 
Technology  Site  (Rocky  Flats).  These 
three  epidemiology  studies  showed  that 
CBD  incidence  among  exposed  workers 
was  the  same  as  had  been  reported 
among  workers  exposed  in  the  1940s, 
when  the  disease  was  first  recognized. 
This  exposure  limit  was  originally 
derived  by  analogy  to  other  toxic  metals 
(ref.  18).  A  decline  in  the  ntmiber  of 
reports  of  CBD  in  the  1970s  and  up  to 
1984  led  to  the  assumption  that  the  2 
^g/m^  limit  had  been  effective  in 
preventing  CBD  (ref.  6).  DOE  recognizes 
that  the  1980s-1990s  studies  used  more 
effective  screening  and  diagnostic 
methods  than  the  earlier  studies. 
Nevertheless,  these  1980s-1990s  studies 
provide  strong  evidence  that  adherence 
to  the  OSHA  standard  has  not  prevented 
new  cases  of  disease. 

In  1991,  responding  to  NJMRC 
findings.  DOE's  Office  of  Enviroiunent, 
Safety  and  Health  initiated  a  beryllium 
worker  health  surveillance  program  at 
Rocky  Flats  to  provide  medical 
screening  to  current  and  former 
beryllium  workers  who  had  not 
participated  in  the  NJMRC  studies.  In 
addition,  the  Office  of  Environment, 
Safety  and  Health  initiated  a  study  at 
the  Oak  Ridge  Y-12  Plant  (Y-12)  in 
1991  to  learn  if  the  NJMRC  findings  on 
CBD  incidence  and  the  effectiveness  of 
the  Be-Ln"  could  be  replicated.  Results 
to  date  confirm  NJMRC  findings  that 
CBD  incidence  rates  are  high  and  that 
the  Be-LPT  is  an  effective  screening  test 
for  CBD  as  shown  in  Table  4. 


Table  4.— Results  of  Medical  Screening  of  Beryllium-Exposed  Workers  At  Three  DOE  Sites  Through 

December  1997 


Rocky  Flats 

6^57 

221  (3.5%)  

186 


Y-12 

1.949 

-n  (4%) 

33 


Mound 


Individuals  Examined  

Abnomial  Be-LPT  Number  (percent)  ... 
Completed  Diagnostic  Exams 


632 

1' 
0 
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Table  4.— Results  of  Medical  Screening  of  Beryllium-Exposed  Workers  At  Three  DOE  Sites  Through 

December  1997— Continued 

Rocky  Rats 

Y-12 

Mound 

CBD  Number  (percent)'  

79(1.3%)3  

25(1.3%)*  

0 

'  The  one  Mound  employee  who  was  tound  to  be  consistently  positive  declined  diagnostic  testing.  Four  others  had  one  positive  btood  test  re- 
sult and  were  awaiting  relesting.  ^.  ^  .^        ,         _   _  ..c  ^  r-an 

2  Includes  44  cases  confimied  through  biopsy  and  testing  of  lavage  cells  and  35  presumptive  cases  in  which  the  pulmonologisl  diagnosed  CBD 
but  tjiopsy  and/or  lavage  could  not  tie  completed.  „  ,.  ^ 

^Includes  56  cases  found  through  the  surveillance  program  since  1991,  1 7  cases  through  the  1987-1991  NJMRC  study,  and  6  cases  between 
1984  and  1987  for  a  total  of  79  CBD  cases.  Six  ot  the  79  cases  had  consistently  normal  Be-LPT  results  and  were  identified  through  lung  disease 
symptoms  or  abnormal  chest  X-rays.  .,.    _  ^  _        ^  ^ 

"Includes  17  cases  found  in  the  sun/eillance  program  since  1993,  2  cases  lound  in  1991  among  beryllium  workers  who  had  been  diagnosed 
with  other  lung  diseases,  and  6  cases  tound  by  the  site  dinic  in  1993  among  146  currenlty  exposed  beryllium  wortiers  who  were  provided  the 
Be-LPT. 


In  1996,  three  studies  reported  on 
exposure  to  beryllium  associated  with 
CBD  and  immunologic  sensitization  to 
beryllium  (refs.  19-21).  Two  of  the 
studies  reported  on  cases  of  CBD  at 
Rocky  Flats  (refs.  19.  20).  The  third 
reported  on  an  epidemiology  study  of  a 
private  sector  beryllium  ceramics 
fabrication  plant  that  began  operating  in 
1981  (ref.  21).  Both  Rocky  Flats  and  the 
ceramics  plant  were  extensively 
monitored  for  compliance  with  the 
current  OSHA  8-hour  TWA  exposiuo 
standard  of  2  ng/m'.  The  authors 
concluded  that  exposures  among  the 
highest  exposed  groups  in  the  plants 
were,  on  average,  below  the  2  pg/m^ 
limit.  At  both  plants,  esses  of  CBD  and 
sensitization  to  beryllium  were  foimd 
not  only  among  the  highest  exposed 
workers,  but  also  among  the  lowest 
exposed  workers,  including 
administrative  and  other  persotmel  who 
did  not  work  directly  with  berylliirai. 

Stange  and  colleagues  reported  on  the 
findings  of  a  health  sur\'eillance 
program  at  Rockv  Flats  that  used  the  Be- 
LPT  to  screen  for  CBD  (ref.  19).  Of  97 
individuals  who  tested  positive  on  the 
Be-LPT,  28  were  found  to  have  CBD. 


The  article  included  an  analysis  of  the 
work  histories  of  these  97  current  and 
former  workers.  A  qualitative  exposure 
estimate  based  on  the  work  histories  of 
individuals  who  developed  CBD 
concluded  that  exposures  varied  by 
more  than  one  order  of  magnitude. 
Extensive  air  monitoring  data  were 
available  for  machinists,  which  were 
one  of  the  highest  exposed  groups. 

Barnard  and  colleagues  completed  an 
extensive  analysis  of  the  monitoring 
data  associated  with  machining 
operations  at  Rocky  Flats  (ref.  20).  Prior 
to  1984,  air  monitoring  was 
accomplished  with  fixed  area  monitors 
located  near  the  machine  tools  that  were 
thought  to  be  the  primar\'  sources  of 
emissions  into  the  work-rooms.  In  1984, 
personal  sampling  was  initiated,  which 
was  more  representative  of  individual 
exposure.  The  article  reported  a  high 
degree  of  uncertainty  in  exposure 
assessments  prior  to  1984  due  to  the 
lack  of  correlation  between  area 
monitoring  and  personal  monitoring. 
The  authors  concluded  that  machinists, 
as  a  group,  shared  similar  exposure 
potential,  that  average  exposures  were 
less  than  but  near  the  2  pg/m'  limit,  and 


that  excursions  above  the  limit  were 
common. 

Kreiss  and  colleagues  studied  CBD 
occurring  in  a  beryllium  oxide  ceramic 
manufacturing  plant  (ref.  21).  They 
found  that  machinists  had  the  highest 
incidence  rate  of  berylUum  sensitization 
and  the  highest  exposiue  potential.  The 
area  monitoring  conducted  in  this  plant 
was  aimed  at  estimating  exposures 
associated  with  job  titles  and  was  found 
to  correlate  with  personal  sampling.  The 
authors  concluded,  "the  existing  data 
suggests  that  the  machining  exposiues 
resulting  in  the  14.3  odds  ratio  for 
beryllium  sensitization  were  largely 
within  those  permitted  by  current 
regulations."  This  article  confirmed  the 
findings  of  a  study  of  CBD  in  the 
neighborhood  of  a  beryllium  extraction 
plant,  which  showed  a  correlation 
between  ambient  beryllitmi  levels  and 
incidence  of  CBD  (ref.  5).  Further 
analyses  of  CBD  incidence  at  Rocky 
Flats,  as  yet  unpublished,  showed  a 
similar  higher  risk  for  machinists 
compared  to  that  for  other  workers  (See 
Table  5). 


Table  5.— Incidence  Rates  of  CBD  at  Rocky  Flats 


Job  category 


Beryllium  Machinist  .... 

Administrative  

Professional  

All  Employees  Tested 


InOdenee 

Number  tested 

CBD  cases 

rale  (per- 
cent) 

223 

21 

9.4 

1.903 

23 

1.2 

1.396 

15 

1.1 

6,254 

« 

10 

Cases  of  CBD  have  occurred  in 
machinists  who  worked  in  the  Y-12 
beryllium  ceramic  machine  shop,  where 
levels  have  been  quite  low.  Only  a  small 
percentage  of  samples  there  have 
detected  beryllium.  Continuous  area  air 
monitors  have  operated  in  the  shop 
throughout  its  existence.  One  area 
sample  indicated  levels  above  2  pg/m' 
when  a  machine  tool  was  operated  with 


an  exhaust  duct  that  was  disconnected. 
No  other  area  measurements  above 
2  pg/m'  were  recorded,  and  the  median 
measurement  was  at  the  level  of 
detection.  ^^'^ 

Kreiss  (ref  22)  describes  the  relative 
hazards  in  sectors  of  the  beryllium 
industry,  and  risk  factors  for  CBD  and 
sensitization  related  to  work  processes 
in  a  beryllium  manufacturing  plant  that 


produced  pure  metal,  oxide,  alloys,  and 
ceramics.  Employees  in  the  pebble  plant 
(producing  beryllium  metal)  had  the 
highest  prevalence  of  CBD  (6.4%) 
compared  with  other  workers  (1.3%). 
The  pebble  plant  was  not  associated 
with  the  highest  gravimetric  industrial 
hygiene  measurements,  indicating  that 
total  beryllium  was  probably  not  a  good 
indicator  for  hazard  surveillance.  The 
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report  indicates  that  particle  size  or 
other  characteristics  may  be  more 
important  contributors  to  risk  than  the 
total  mass  of  breathing  zone  particles, 
that  daily-weighted  averages  are  poor 
estimates  of  personal  exposure,  and  that 
methods  of  exposure  assessment  may 
poorly  reflect  actual  exposures  from 
accidents. 

Several  authors  have  highlighted  the 
uncertainty  that  exists  in  the  exposure 
assessments  (refs.  20.  21,  23).  The 
chemical  composition  of  the  beryllium 
materials  used  and  the  particle  size 
distribution  of  the  aerosol  created  by  the 
work  operation  affect  the  bioavailability 
of  beryllium,  and  neither  is  accounted 
for  by  current  personal  sampling  and 
analvtical  methods.  It  is  not  known 
what  percentage  of  measurable  airborne 
beryllium  is  capable  of  reaching  the 
regions  of  the  lung  where  health  effects 
occur.  In  addition,  area  monitoring  used 
in  the  past  does  not  correlate  with  the 
personal  monitoring  that  is  thought  to 
be  more  representative  of  exposure  (refs. 
20.  23). 


Epidemiologic  investigations  to  date 
have  failed  to  show  whether  the  lime 
course  of  exposure  (dose  rate)  is 
biologically  significant.  High  day-to-day 
variation  in  exposure  level  and 
excursions  above  the  2  (ig/m'  limit  have 
occurred  in  all  groups  studied  for  which 
exposure  data  is  available.  Excursions 
make  up  a  significant  contribution  to 
individuals'  total  doses,  confounding 
attempts  to  understand  if  dose  rate  is  an 
important  risk  factor.  Beryllium  oxide 
and  metal  in  the  lung  dissolve  slowly 
over  a  period  of  months  and  years  (ref. 
24),  producing  the  beryllium  ion  that 
elicits  an  immune  response  (ref.  25). 
The  persistent  presence  of  the  beryllium 
ion  in  the  lung  makes  CBD  a  chronic 
disease  (ref.  26).  Both  intermittent  high 
and  continual  low  exposures  to 
insoluble  forms  of  beryllium  can  create 
and  maintain  a  lung  burden  that  will 
not  clear  for  many  years,  if  at  all  (ref. 
27). 

Certain  individuals  are  more 
susceptible  to  CBD  than  others.  It  has 
long  been  suspected  that  genetic 
predisposition  plays  an  important  role 


in  determining  who  will  develop  CBD. 
Recent  advances  in  genetics  and 
immunology  have  made  it  possible  for 
researchers  to  investigate  the  basis  for 
CBD  and  to  identify  a  genetic 
component  (ref.  28). 

Differences  in  individual 
susceptibility  have  made  it  difficult  to 
understand  the  relationship  between 
exposure  and  CBD.  Early  epidemiology 
studies  detected  similar  disease  rates 
among  high-  and  low-exposure 
occupational  groups  (Table  6).  The 
NJMRC  researchers  detected  differences 
in  disease  rates  among  the  workers  they 
studied  (Table  7).  The  DOE  surveillance 
findings  supported  this  conclusion  (See 
Table  5).  NIMRC  researchers  have  found 
cases  of  CBD  among  those  who  had  been 
exposed  for  periods  as  short  as  one 
month  and  those  who  had  unrecognized 
or  seemingly  trivial  exposure.  However, 
the  NJMRC  also  found  evidence  that 
disease  incidence  increased  with 
increasing  exposure  and  concluded  that 
exposure  to  beryllium  should  be 
minimized. 


Table  6.— Chronic  Behyllium  Disease  Rates 


Exposed  duiing  the  1940s 


Residents  Uving  Within  0.25  Mile  of  a  Beiyllium  Extraction  Plant ' 
Fluorescent  l.amp  Manufacturing: ' 

Massachusetts „ 

Otiro  ""."ZZI!.! 

Machine  Shop '  '.'.Z'"".'.'Z 

BerYilium-Copper  Foundry  ^  ]."" 

Beryllium  Extraction; ' 

Lorain,  Ohio   „ 

Painesville.  Ohio „ „ ..ZZ.".....". 

Reading,  Pennsylvanta 


Exposed  from  the  1970s  to  the  igeOs 


Berytlia  Ceramics  Plant'  

The  DOS  Roeity  Rats  Plants  

Second  Beryllia  Ceramics  Plant*  . 


Estimated 
exposed 


500 

15.000 

8,000 

225 

1.000 

1.700 

200 

4.000 


Study  par- 
ticipants 


SOS 
895 
709 


Cases 


175 
32 
11 
13 

22 

0 
51 


Estimatsd  in- 
cidence per 
100  exposed 


Estimated 
level  of  expo- 
sure ^g/m3 


1.0 

1.16 
0.4 
4.B 
1.3 

0.0 

1.3 


InciderKeper 
100  exposed 


1.8 
1.7 
1.1 


1 

100 
100 
500 
500 

1,000 
1.000 
1,000 


Estimated 
level  of  expo- 
sure ^g/m3 


NA 

1 

0^ 

ZOZ^SK^  '^  '^'^°"'  "^'***"'°'<^  Aspects  of  BeiyHium-lnduced  Non  Malignant  Lung  Disease:  A  30- Year  Update,"  JOM,  Vol.  25,  pp  196- 

'KaWeen  Kreiss  et  al.,  "Beryllium  Disease  Screening  in  the  Ceramics  Industry,"  JOM,  Vol.  35,  pp  267-274  1993 
1993  ***  *'  ^  ■  "EP«'e"'i°'09y  of  Beryllium  Sensitization  and  Disease  in  Nudoar  Worliers, "  Am.  Rev.  Res'.  Ois..  Vol.  148.  pp  985-991, 

3o'  w'^'l^s'^ig^  *'  ^  •  "**^'""^  "'*''  "•  Be-yl""^  Oaease  and  Sensilization  with  Median  Exposures  Below  2  ug/m'."  Am.  J.  Ind.  Med.,  Vol. 

TABLE  7.— Beryluum  Sensitization  and  Disease  Rates  at  Rocky  Flats  ' 


Beiyflium  process  title 


Cleaning  Tools,  Machines  

Machining 

Inspection 

Metallurgical  Sample  Prsperatian  .._ 

Sawing  „ 

Trepanning , 

Band  Sawing 


Workers 
sensitized 


Wortters 

doing 

process 


255 
189 
138 
115 
6 
77 
67 


Sensitiza- 
tion rate 
(percent) 


27 
3,2 
1.4 
2.6 
4.7 
3.9 
6.0 
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Table  7.— Beryllium  Sensitization  and  Disease  Rates  at  Rocky  Flats  '—Continued 


Beryllium  prtx»ss  title 


Woriteis 
sensitized 


Wofkets  Sensitiza- 

dolng  tion  rale 

piXKess  (percent) 


Decanning,  Sheanng 
Precision  Grinding  .... 


65 
31 


3.1 
6.5 


All  participants 

Number 

Paftkapants 

Rate  (per- 
cent) 

18 
15 

895 
895 

; 

2.0 

Contimied  CBD  Cases  

17 

'  Kathleen  Kreiss  et  al  "Epidemiology  of  Beryllium  Sensitization 
1993. 


and  Disease  in  Nudear  Wotkers."  Am.  Rev.  Res.  Dis..  Vol.  148.  pp  965-991, 


A  recent  publication  by  Eisenbud  in 
January  1998  (ref.  29)  consolidated  the 
previous  epidemiology  studies  that  have 
questioned  the  relevance  of  the  current 
PEL  after  evaluating  the  effect  of  the 
level  of  exposure  on  disease.  In  this 
article,  Eisenbud  concludes  that  it 
"appears"  the  current  2  ^g/m'  standard 
is  not  protective  enough.  Rather  than 
recommend  an  alternative  exposure 
limit,  however,  Eisenbud  points  to  the 
need  for  the  development  of  an  animal 
model  to  aid  in  better  understanding  the 
etiology  of  CBD  and  suggests  that 
innovative  measures  may  be  needed  to 
control  the  disease. 

In  summary',  evidence  suggests  higher 
incidence  of  CBD  among  workers  with 
higher  exposures  (e.g..  machinists),  but. 
at  lower  exposure  levels,  other  factors 
may  operate  to  confound  a  clear  dose- 
response  relationship.  These  factors 
include:  (1)  the  effect  of  peak  exposures 
(such  that  most  of  the  exposure  results 
from  short-term  episodes;  (2)  the 
inadequacy  of  area  monitoring  in 
reflecting  actual  exposure;  (3)  the  effect 
of  chemical  composition,  size,  and 
shape  on  the  bioavailability  of  the 
inhaled  particles;  (4)  inadequate 
monitoring  of  the  chemical  beryllium 
composition,  size,  and  shape  of  inhaled 
particles;  and  (5)  the  effect  of  genetic 
predisposition  on  developing  beryllium 
sensitization  and  CBD.  As  a  result,  the 
existing  literatiu'e  does  not  point  to  a 
specific  tolerance  level  for  exposure  to 
beryllium. 

4.  Value  of  Early  Detection 

Early  detection  of  a  disease  is  of  value 
if  it  leads  to  earlier  treatment  and  a 
better  prognosis  for  the  individual  being 
tested.  Screening  for  CBD  with  the  Be- 
LPT  can  provide  earlier  detection  than 
is  possible  with  other  tests.  In  some 
cases  this  has  led  to  treatment  of  CBD 
to  reduce  lung  damage  that  would  not 
have  been  possible  if  the  CBD  remained 
undiagnosed  by  other  tests,  such  as 
chest  X-ray.  Researchers  at  the  NJMRC 
compared  the  lung  functions  of  patients 


with  CBD  who  had  been  identified 
through  abnormal  chest  X-rays  or 
clinical  symptoms  to  those  of  patients 
whose  CBD  had  been  identified  through 
positive  Be-LPTs  (ref.  30).  Twelve  out  of 
21  Be-LPT-identified  patients  had  lung 
abnormalities,  including  reduced 
exercise  tolerance.  Fourteen  of  15 
patients  identified  through  chest  X-rays 
or  clinical  symptoms  had  abnormal  lung 
function,  and  their  abnormalities  were 
more  severe.  The  authors  concluded 
that  the  Bo-LPT  was  useful  because  it 
permitted  detection  of  affected 
individuals  earlier  in  the  disease 
process. 

DOE'S  experience  is  consistent  with 
this  conclusion.  The  79  cases  of  CBD 
diagnosed  among  Rocky  Flats  workers 
showed  a  range  of  severity.  Thirty-nine 
individuals  had  symptoms  that  required 
treatment  ranging  from  inhaled 
bronchodilators  to  corticosteroids  to 
oxygen.  Two  individuals  died  of  CBD. 
Seventy-three  of  the  79  cases  were 
identified  among  individuals  who  had 
abnormal  Be-LPT  results  but  normal 
chest  X-rays  or  pulmonary  function 
screening  test  results.  Clinical 
evaluations  using  computer  aided 
tomography  (CAT)  scan, 
bronchoalveoiar  lavage-BeLPT  (BAL  Be- 
LPT).  transbronchial  biopsy,  and  gas 
diffusion  studies  of  workers  confirmed 
the  presence  of  CBD  in  these  workers. 

There  is  no  direct  evidence  that 
removal  from  exposure  improves  the 
prognosis  of  patients  with  CBD,  because 
follow-up  studies  have  not  been  done. 
However,  berj'llium  docs  clear  fixim  the 
lung  over  time,  and  a  reduced  level  of 
antigen  in  the  lung  should  reduce  the 
severity  of  the  inflammation  and  the 
amount  of  lung  damage  (ref.  27). 
Additionally,  members  of  the  work  force 
who  are  consistently  positive  on  the  Be- 
LPT  are  those  most  likely  to  eventually 
develop  CBD.  Treating  physicians 
generally  recommend  that  these 
individuals  receive  more  frequent  and 
more  extensive  pulmonary  function 
testing  so  that  the  lung  damage 


associated  with  CBD  can  be  minimized 
through  early  detection  and  treatment. 
Sensitized  and  early  CBD  patients  can 
be  removed  from  jobs  with  beryllium 
exposure. 

Finally,  beryllium  sensitization  found 
through  screening  with  the  Be-LPT  is 
the  earliest  indication  that  working 
conditions  and  work  practices  are 
affecting  the  health  of  exposed  workers. 
This  allows  for  an  earlier  opportunity  to 
initiate  corrective  actions  and  possibly 
to  prevent  cases  of  CBD.  Early  detection 
enhances  the  contribution  of  medical 
sun'eillance  to  the  management  of  the 
CBDPP. 

II.  Legal  Authority  and  Relationship  to 
Other  Programs 

Today's  rule,  which  establishes 
minimum  reqtiirements  for  the 
protection  of  beryllium-associated 
workers,  is  prtimidgated  pursuant  to 
DOE'S  authority  under  section  161  of 
the  Atomic  Energy  Act  of  1954  (AEA)  to 
prescribe  such  regulations  as  it  deems 
necessary  to  govern  any  activity 
authorized  by  the  AEA.  specifically 
including  standards  for  the  protection  of 
health  and  minimization  of  danger  to 
life  or  property  (42  U.S.C.  2201(i)(3)  and 
(p)).  Additional  authority  for  the  rule, 
insofar  as  it  applies  to  DOE  Federal 
employees,  is  found  in  section  19  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  668)  and  Executive 
Order  12196.  "Occupational  Safety  and 
Health  Programs  for  Federal 
Employees."  (5  U.S.C.  7902  note), 
which  require  Federal  agencies  to 
establish  comprehensive  occupational 
safety  and  health  programs  for  their 
employees. 

EKDE  intends  this  final  rule  to  be 
integrated  with  the  existing  worker 
protection  management  program  for 
DOE  Federal  and  contractor  employees 
established  by  DOE  Order  440.1  A.  the 
requiroments  in  this  final  rule  will 
supersede  any  conflicting  provisions  of 
DOE  Order  440.1  A  on  the  effective  date 
of  the  rule.  On  that  date  the  rule  also 
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will  supersede  DOE  Notice  440. 1 . 
"Interim  (Chronic  Beryllium  Disease 
Prevention  Program."  established  by 
then-Secretary  Pena  on  July  15, 1997. 

Some  comments  on  the  NOPR  raised 
questions  about  the  effect  of  the  rule  on 
collective  bargaining  and  grievance- 
arbitration  processes  established  by 
collective  bargaining  agreements.  One 
union  urged  (Ex.  22)  DOE  to  clarify 
whether  the  terms  of  this  rule  are 
subject  to  negotiation  between  a  union 
and  a  contractor. 

£)OE  has  concluded  that  there  is  a 
compelling  need  for  the  CBDPP 
requirements  in  this  final  rule  in  order 
for  DOE  to  meet  its  obligation  under  the 
AEA  to  protect  the  health  of  its 
employees  and  other  workers  at  DOE 
facilities.  The  regulatory  requirements 
of  this  rule  will  by  operation  of  law 
apply  to  DOE  contracts.  Therefore,  the 
application  and  enforcement  of  this  rule 
are  not  subject  to  the  Work'Smart 
Standards  Program  or  other  related 
processes.  DOE  believes  that  this 
mandatory  application  of  the  C3DPP 
requirements  to  all  DOE  beryllium 
activities  is  appropriate  given  the 
hazardous  nattire  of  beryllium-related 
work. 

While  the  minimum  requirements  in 
the  nde  ate  non-negotiable  and  may  not 
be  waived,  the  rule  does  not  preclude 
all  collective  bargaining  on  matters 
related  to  beryllium  exposure 
protections.  Some  rule  provisions,  such 
as  the  requirement  for  a  beryllium 
exposure  reduction  and  minimization 
provision  in  an  employer's  CBDPP.  are 
performance-based  and  allow  for 
negotiation  between  the  employer  and 
employee  representatives.  CJther  rule 
requirements,  however,  are  stated  in 
specific  terms  that  do  not  permit  any 
change.  For  example,  section  8S0.24(e) 
of  the  rule  specifies  the  accuracy  that 
must  be  achieved  by  exposure 
monitoring  of  workers:  not  less  than 
plus  or  minus  25  percent,  with  a 
confidence  level  of  95  percent,  for 
airborne  concentrations  of  beryllium  at 
the  action  level.  DOE's  objectives  of 
controlling  worker  exposure  to  airborne 
beryllium  and  obtaining  better  exposure 
data  would  be  defeated  if  accuracy  of 
monitoring  were  a  subject  of  collective 
bargaining.  Although  today  s  nile  may 
incidentally  affect  collective  bargaining, 
it  is  neutral  with  respect  to  the  balance 
of  bargaining  power  of  organized  labor 
and  management.  The  rule  applies  to  all 
DOE  contractors  whether  or  not  they  are 
involved  in  collective  bargaining. 

This  final  rule  is  not  being 
promulgated  as  a  nuclear  safety 
requirement  under  10  CFR  Part  820, 
Procedural  Rules  for  Nuclear  Activities, 


because  beryllium  generally  is  not  a 
nuclear  material.  Any  radiological 
implications  of  the  two  radioisotopic 
forms  of  beryllium  would  be  addressed 
under  the  provisions  of  10  CFR  part  835, 
Occupational  Radiation  Protection. 

m.  Overview  of  the  Final  Rule 

The  final  rule  strengthens  the  worker 
protection  program  established  under 
DOE  Order  44a  1  A.  Worker  Protection 
Management  for  DOE  Federal  and 
Contractor  Employees  (or  IX)E  Orders 
5483. IB,  5480.4,  5480.8A,  and  5480.10 
for  operations  not  covered  by  DOE 
Order  440.1  A),  by  supplementing  the 
general  worker  protection  program 
requirements  with  provisions  that  are 
specifically  designed  to  manage  and 
control  beryllium  exposure  hazards  in 
the  DOE  workplace.  These  hazard- 
specific  provisions  are  derived  largely 
from  DOE  Notice  440.1.  "Interim 
Chronic  Beryllium  Disease  Prevention 
Program,"  but  a  number  of  provisions 
have  been  modified  as  a  result  of  DOE's 
consideration  of  comments  received  in 
the  rulemaking. 

Consistent  with  DOE  Notice  440.1, 
this  final  rule  establishes  a  CBDPP  that 
is  designed  to  reduce  the  occurrence  of 
CBD  among  DOE  federal  and  contractor 
workers  and  any  other  individuals  who 
perform  work  at  DOE  facilities.  The 
CBDPP  will  accomplish  this  disease- 
reduction  mission  through  provisions 
that:  (1)  Reduce  the  number  of  current 
workers  who  are  exposed  to  beryllium 
by  clearly  identifying  and  limiting 
worker  access  to  areas  and  operations 
that  contain  or  utilize  beryllium;  (2) 
minimize  the  potential  for,  and  levels 
of,  worker  exposure  to  beryllium  by 
implementing  engineering  and  work 
practice  controls  that  prevent  the  release 
of  beryllium  into  the  workplace 
atmosphere  and/ or  capture  and  contain 
airborne  beryllium  particles  before 
worker  inhalation:  (3)  establish  medical 
surveillance  to  monitor  the  health  of 
exposed  workers  and  ensure  early 
detection  that  makes  possible  early 
treatment  of  disease;  and  (4)  establish 
continual  monitoring  of  the 
effectiveness  of  the  program  in 
preventing  CBD  and  implementing 
program  enhancements  as  appropriate. 
Another  key  purpose  of  the  rule  is  the 
collection  of  consistent  data,  which  will 
improve  the  information  available  to 
better  understand  the  cause  of  CBD. 

DOE  has  made  numerous  changes  in 
the  final  rule  after  considering  the 
public  comments  on  the  proposed  rule. 
The  principal  changes  are  as  follows: 

•  The  final  rule  requires  responsible 
employers  to  assign  a  qualified 
individual,  such  as  a  Certified  Industrial 


Hygienist,  to  manage  and  supervise 
beryllium  inventories,  hazard 
assessments,  and  exposure  monitoring. 

•  The  final  rule  establishes  the 
airborne  beryllium  concentration  action 
level,  which  in  this  rule  triggers  key 
worker  protection  measures,  at  0.2 
^g/m^.  instead  of  0.5  )ig/m '  as  proposed. 
The  STEL  has  been  deleted,  because  the 
proposed  STEL  would  not  provide  any 
added  protection  for  workers  given  that 
the  new  action  level  of  0.2  ng/m^  would 
be  exceeded  in  less  than  15  minutes 
where  exposure  levels  are  at  10)ig/m^. 

•  The  final  rule  provides  that 
responsible  employers  must  require 
workers  to  use  respirators  in  areas 
where  the  beryllium  exposure  level  is  at 
or  above  the  action  level,  rather  than  at 
or  above  the  PEL  as  proposed  in  the 
NOPR,  and  must  provide  a  respirator  to 
any  worker  exposed  to  beryllium  who 
requests  one.  regardless  of  the 
concentration  of  airborne  beryllium. 

•  The  final  rule  includes  criteria  and 
requirements  to  govern  the  release  of 
beryllium-contaminated  equipment  and 
other  items  at  DOE  sites  for  use  by  other 
DOE  facilities  or  the  public. 

•  The  final  rule  requires  responsible 
employers  to  offer  medical  surveillance 
to  any  "beryllium-associated  worker," 
defined  to  include  any  current  worker 
who  is  exposed  through  beryllium  work 
or  who  had  past  exposure  or  potential 
exposure  to  beryllium  at  a  DOE  facility. 

•  The  final  rule  contains  medical 
removal  protection  and  multiple 
physician  review  provisions  tiiat  are 
modeled  on  provisions  of  three  of 
OSHA's  expanded  health  standards. 

The  provisions  of  the  rule  are 
presented  in  three  subparts.  Subpart  A 
describes  the  purpose  and  applicability 
of  the  rule,  defines  terms  that  are  critical 
to  the  rule's  application  and 
implementation,  and  establishes  DOE 
and  contractor  responsibilities  for 
executing  the  rule.  Subpart  B  establishes 
administrative  provisions  requiring 
responsible  employers  to  develop  and 
maintain  a  CBDPP  and  to  perform  all 
beryllium-related  activities  according  to 
the  CBDPP.  Subpart  C  establishes 
requirements  for  the  content  and 
implementation  of  the  CBDPP.  Some  of 
the  provisions  of  Subpart  C  apply  only 
when  it  is  determined  that  the  aixbome 
concentration  of  beryllium  in  a  specific 
workplace  or  operation  rises  above  a 
specified  limit.  Table  8  sununarizes 
these  provisions  and  indicates  the  levels 
of  beryllium  at  which  the  provisions 
apply. 
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Table  8.— Levels  at  Which  the  Provisions  of  the  CBDPP  Apply 

Worker  exposure  of  potenllat  exposure 
levels  (8-Hour  TWA) 


Provision 


Baseline  Inventory  (850.20) 

Hazard  Assessment  (850.21)  - ~ — 

Initial  Exposure  Monl(orir>g  (850.24) «... 

Penodic  Exposure  Monitoring  (850.24)  

Exposure  Reduciion  and  Mmimization  (850.25) 

Regulated  Areas  (850.261  

Hygiene  Facilities  and  Practices  (850.27)  

Respiratory  Prelection  (850.281 

Protective  Cloitiing  and  Equipment  (850.29)  „ 

Housekeeping  (850,30)  

Release  Crrtena  (850.31)  - 

Medical  Surveillance  (850.34)  _... 

Training  and  Counseling  (850.37)  ....„ ~.. 

Warning  Signs  (850  38)   


'  Applies  10  beryllium  operations  and  other  locations  where  Ihere  is  a  potential  lor  tieryllium  contaminatmn. 

^  Responsible  employers  must  implement  actions  tor  reducing  and  minimizing  exposures,  it  prac1icat>le. 

3  Responsible  employers  must  establish  a  formal  exposure  reduction  and  minimization  program,  it  practicaole. 

*  Responsible  employers  must  reduce  exposures  to  or  below  the  PEL 

5  Responsible  employers  musi  provide  respirators  when  requested  by  the  worker. 

'Responsible  employers  must  provide  protective  clothing  and  equipment  where  surface  conlaminaton  levels  are  above  3  m9"00  cm-. 

' Housekeeping  efforts  must  maintain  removable  surface  contamination  at  or  below  3  pglOO  cm:  dunng  non-operational  hours. 

"Removable  contamination  on  equipment  surfaces  must  not  exceed  0.2  Mg/100  cm=  when  released  to  the  pubic  or  tor  non-beryllium  use. 

'Removable  contamination  on  equipment  surfaces  must  not  exceed  3  tig/lOO  cm-'  when  released  to  other  beryllium  handling  facilities. 
'"  Responsible  employers  must  provide  medical  sun/eillance  lor  all  beryllium-associated  workers. 

"Training  is  required  for  all  workers  who  could  be  potentially  exposed.  Counseling  is  required  lor  beryllium-associated  workers  Aagnosed  with 
CBD  or  beryllium  sensitization. 


IV.  Section-by-Section  Discussion  of 
Comments  and  Rule  Provisions 

This  section  of  the  Supplementary' 
Information  responds  to  significant 
comments  on  specific  proposed  rule 
provisions.  It  also  contains  explanatory 
material  for  some  final  rule  provisions 
in  order  to  provide  interpretive 
guidance  to  DOE  offices  and  DOE 
contractors  that  must  comply  with  this 
rule.  All  substantive  changes  from  the 
notice  of  proposed  rulemaking  (NOPR) 
are  explained  in  this  section.  However, 
some  non-substantive  changes,  such  as 
the  renumbering  of  paragraphs  and 
changes  to  clarify  the  meaning  of  rule 
provisions,  are  not  discussed. 

DOE  has  determined  that  the 
requirements  set  forth  in  this  final  rule 
are  those  which,  based  on  currently 
available  data,  are  necessary  to  provide 
protection  to  workers  who  may  be 
exposed  to  berylliiun. 

A.  Subpart  A — Genera}  Provisions 
Section  850.1 — Scope 

The  CBDPP  required  by  this  rule  will 
enhance,  supplement,  and  be  integrated 
into  existing  worker  protection  program 
requirements  for  DOE  Federal  and 
contractor  employees.  DOE  has 
structured  the  rule  this  way  for  two 
main  reasons:  (1)  to  take  advantage  of 
existing  and  effective  comprehensive 
worker  protection  programs  that  have 


been  implemented  at  DOE  facilities;  and 
[2]  to  minimize  the  burden  on  DOE 
contractors  by  clarif>'ing  that  contractors 
need  not  establish  redundant  worker 
protection  programs  to  protect  workers 
from  hazards  of  exposure  to  airborne 
beryllium. 

Section  850.2 — Applicability 

As  in  the  proposed  rule,  section  850.2 
specifies  that  this  rule  applies  to  DOE 
offices  and  DOE  contractors  with 
responsibility  for  operations  or  activities 
that  involve  present  or  past  exposure,  or 
the  potential  for  exposure,  to  beryllium 
at  DOE  facilities.  It  also  applies  to  any 
current  DOE  employee,  DOE  contractor 
employee,  or  any  other  current  worker 
at  a  DOE  facility  who  is  or  was  exposed 
or  potentially  exposed  to  berylliiun  at  a 
DOE  facility,  regardless  of  which 
organization  currenUy  employs  the 
worker. 

Except  at  the  few  DOE-operated 
facihties,  DOE  federal  workers  are  not 
usually  directiy  involved  in  production 
tasks  or  other  activities  in  which  they 
woiUd  be  exposed  to  airborne  beryllium. 
However,  in  performing  management 
and  oversight  duties.  DOE  federal 
workers  may  enter  facilities  where 
berylliiun  is  handled.  Federal  agencies 
are  required  to  ensure  the  protection  of 
federal  workers  under  the  health  and 
safely  provisions  of  29  CFR  Part  1960, 
"Basic  Program  Elements  for  Federal 


Employee  Occupational  Safety  and 
Health  Programs  and  Related  Matters." 
as  well  as  Executive  Order  (EO)  12196. 
"Occupational  Safety  and  Health 
Programs  for  Federal  Employees." 
DOEs  intent  in  section  850.2(a)(1)  is  to 
supplement  these  general  worker 
protection  requirements  with  specific 
beryllium-related  requirements  in  the 
limited  instances  where  DOE  federal 
workers  may  have  the  potential  for 
bervUium  exposure. 

Section  850.2(a)(2)  specifies  that  the 
rule  also  applies  to  DOE  contractors 
with  operations  or  activities  involving 
exposure  or  the  potential  for  exposure  to 
beryllium.  As  clarified  in  the  definition 
of  "DOE  conti-actor '"  (section  850.3). 
DOE's  intent  is  that  the  contractors 
covered  under  this  rule  include  any 
entity  under  contract  to  perform  DOE 
activities  at  DOE-owned  or  -leased 
facilities,  including  contractors  awarded 
management  and  operating  contracts, 
integrating  contractors,  and 
subcontractors.  This  section  further 
clarifies  that  the  requirements  of  the 
CBDPP  apply  only  to  contractors  and 
subcontractors  who  work  in  areas  or  on 
DOE  activities  that  involve  the  potential 
for  worker  exposure  to  beryllium. 

The  provisions  of  this  rule  do  not 
apply  to  former  DOE  workers;  to 
activities  at  DOE  facilities  that  do  not 
involve  exposure  or  potential  exposiu^ 
to  bervllium;  or  to  activities  not 
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conducted  at  a  DOE  facility,  such  as  the 
off-site  laundering  of  beryllium- 
contaminated  protective  clothing  from  a 
DOE  site. 

Section  850.2(b)  exempts  "beryllium 
articles"  from  the  rule  (see  the 
definition  of  "beryllium  article"  under 
section  850.3).  DOE  recognizes  that 
some  boryllium-containing 
manufactured  items  may  not  pose 
beryllium  hazards  where  they  have  been 
formed  to  specific  shapes  or  designs  and 
their  subsequent  uses  or  handling  will 
not  result  in  the  release  of  airborne 
beryllium.  This  exemption  for  beryllium 
articles  is  consistent  with  the  approach 
taken  by  OSHA  in  regulating  hazardous 
materials  under  the  Hazard 
Communication  standard  at  29  CFR 
1910.1200. 

Section  850.2(c)  establishes  that  the 
rule  does  not  apply  to  the  DOE 
laboratory  operations  involving 
beryllium  that  are  subject  to  the 
requirements  of  OSHA's  Occupational 
Exposure  to  Hazardous  Chemicals  in 
Laboratories  standard.  29  CFR 
1910.1450.  commonly  called  OSHA's 
Laboratory  standard.  Three  commenters 
(Exs.  30,  31.  32)  opposed  this 
exemption,  stating  that  lesser  protection 
would  be  afforded  to  laboratory  workers 
than  to  those  workers  covered  by  the 
rule.  One  commenter  (Ex.  30)  suggested 
that  laboratory  exposures  are  difficult  to 
predict  and  tliat  a  lack  of  sampling 
resulting  from  the  perception  that  little 
hazard  is  present  in  laboratory  settings 
may  lead  to  incomplete  exposure 
characterizations. 

In  establishing  its  Laboratory 
standard,  OSHA  clarified  its  intent  that 
29  CFR  1910.1450  supersede  all  other 
OSHA  regulations  for  bench-top 
laboratorj-scale  activities,  noting  that 
the  provisions  of  the  standard  were 
more  relevant  and  suitable  to  the  unique 
characteristics  of  laboratory  activities. 
DOE  agrees  with  OSHA's  approach  and 
believes  that  the  provisions  of  OSHA's 
Laboratory'  standard  are  adequate  to 
protect  workers  from  beryllium 
exposures  in  facilities  that  fall  within 
the  scope  of  the  standard. 

DOE  notes  the  laboratory  exemption 
only  applies  in  instances  where 
relatively  small  quantities  of  berylliimi 
are  used  in  a  non-production  activity.  In 
addition.  OSHA's  Laboratory  standard 
has  specific  provisions  to  ensure  that 
protective  laboratory  practices  are 
followed.  Many  of  the  provisions  in 
OSHA's  Laboratory  standard  are  the 
same  as,  or  similar  to,  those  in  this  final 
rule.  For  instance,  OSHA's  Laboratory 
standard  establishes  provisions  for 
identifying  the  presence  of  hazardous 
chemicals  (baseline  inventory), 
establishing  a  chemical  hygiene  plan 


(hazard  assessment),  performing 
periodic  monitoring  at  the  action  level, 
implementing  exposure  reduction 
measures  at  the  PEL,  training  employees 
on  related  hazards,  and  providing 
employees  the  opportunity  for  medical 
consultation  and  examination.  In  part 
because  each  of  these  aspects  of  the 
beryllium  rule  is  already  included  in  the 
OSHA  Laboratory  standard,  DOE  has 
retained  the  laboratory  operations 
exemption  in  section  850.2(b)(2). 

Section  850.3 — Definitions 

Commenters  on  the  proposed  rule's 
"Definitions  "  section  typically 
requested  clarification  or  modification 
of  the  proposed  definitions. 

New  terms.  In  response  to  public 
comment,  the  following  additional 
terms  have  been  defined  in  section 
850.3:  "beryllium-associated  worker," 
"Head  of  DOE  Field  Element," 
"removable  contamination," 
"responsible  employer,"  and  "unique 
identifier."  A  discussion  of  each  term  is 
included  in  the  alphabetical  listing  of 
definitions  provided  below. 

Terms  and  definitions  deleted.  In 
response  to  public  comment,  the 
foUovring  definitions  in  the  NOPR  are 
deleted  in  the  final  rule:  "accepted 
applicant, "  "short  term  exposure  limit 
(STEL),"  and  "surface  contamination." 
The  deletions  are  explained  in  the 
section-by-section  discussion  of  the  rule 
provisions  in  which  the  terms  were 
previously  used. 

Section  850.3  defines  key  terms  using 
traditional  industrial  hygiene 
terminology  and  terminology  used  by 
OSHA  in  its  regulations.  The  use  of 
such  terminology  is  consistent  with 
DOE's  increased  emphasis  on  industrial 
hygiene  compliance  through  the  use  of 
accepted  occupational  safety  and  health 
requirements  and  procedures.  The 
following  discussion  explains  the 
definitions  in  the  rule.  Although  some 
of  these  terms  are  commonly  used,  DOE 
believes  that  these  definitions  will  help 
ensure  that  their  meaning  as  used  in  the 
context  of  the  rule  is  clear. 

Action  level  means  the  level  of 
airborne  concentration  of  beryllium 
established  pursuant  to  Subpart  C, 
which,  if  met  or  exceeded,  requires  the 
implementation  of  certain  specified 
provisions  of  the  rule.  Using  an  action 
level  to  trigger  certain  provisions  of  the 
rule  is  consistent  with  the  approach 
applied  in  many  of  OSHA's  substance- 
specific  standards.  The  word 
"exceeded"  was  amended  lo  read  "'met 
or  exceeded"  in  the  final  rule  to  clarify 
DOE's  intent  that  worker  protection 
provisions  must  be  implemented  in 
cases  where  worker  exposure  levels  are 


measured  at,  as  well  as  above,  the  action 
level. 

Authorized  person  means  any  person 
required  by  work  duties  to  be  in 
regulated  areas.  The  concept  of 
authorized  person  is  consistent  with 
OSHA  standards  and  with  contractor 
practice  in  many  DOE  facilities,  and  is 
intended  to  ensure  that  the  population 
of  potentially  exposed  individuals  is 
reduced  lo  the  lowest  possible  number 
and  that  workers  who  are  granted  access 
to  regulated  areas  have  the  knowledge 
they  need  to  protect  themselves  and 
other  workers.  Under  this  rule, 
authorized  individuals  are  lo  be  trained 
in  the  hazards  of  beryllium  and  in  the 
means  of  protecting  themselves  and 
those  around  them  against  such  hazards. 
Training  requirements  for  individuals 
working  with  beryllium  are  specified  in 
section  850.37  of  the  rule.  DOE  did  not 
receive  any  comments  on  this 
definition,  which  remains  unchanged  in 
the  final  rule. 

Beryllium  means  elemental  berylliimi 
and  any  insoluble  beryllium  compound 
or  alloy  containing  0.1  percent 
beryllium  or  greater  that  may  be 
released  as  an  airborne  particulate.  This 
definition  of  beryllium  reflects  the  focus 
of  this  rule  on  worker  exposure  to 
airborne  beryllium.  One  commenter  (Ex. 
26)  questioned  whether  exposure  to 
naturally  occurring  beryllium 
compounds  in  excess  of  0.1  percent  was 
covered  by  the  DOE  program.  However, 
as  correctly  noted  by  the  same 
commenter.  sections  850.2(a)(1)  and  (2) 
provide  that  the  rule  only  applies  to 
exposures  and  potential  exposures  to 
beryllium  that  occur  in  connection  with 
facility  operations.  Another  commenter 
(Ex.  10)  suggested  that  0.1  percent 
beryllium  was  too  inclusive,  and 
suggested  that  a  level  of  0.5  percent  be 
used  instead.  DOE  notes,  however,  that 
the  concentration  specified  in  the 
definition  is  consistent  with  the 
criterion  that  OSHA  uses  for  a 
carcinogenic  mixture,  i.e..  one  that 
contains  a  carcinogenic  component  at  a 
concentration  of  0.1  percent  (or  1,000 
parts  per  million  Ippml)  or  greater,  by 
weight  or  volume.  Therefore,  DOE  has 
not  changed  the  definition  in  the  final 
rule. 

Beryllium  activity  means  an  activity 
performed  for,  or  by,  DOE  at  a  DOE 
facility  that  can  e.\pose  workers  to 
airborne  concentrations  of  beryllium. 
Activities  vothin  the  scope  of  this 
definition  may  involve  design, 
construction,  operation,  maintenance, 
and  decommissioning.  The  definition 
further  explains  that  a  "beryllium 
activity"  may  involve  one  DOE  facility 
or  operation,  or  a  combination  of 
facilities  and  operations.  This  definition 
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is  broad  enough  to  include  activities 
such  as  repair  work  performed  by 
support-service  subcontractors  who  visit 
the  site  infrequently.  DOE  did  not 
receive  comments  on  this  proposed 
definition.  However.  DOE  modified  the 
language  to  clarif)'  that  maintenance 
operations  are  within  the  scope  of  the 
term. 

Beryllium  article  means  a 
manufactured  item  that  is  formed  lo  a 
specific  shape  or  design  during 
manufacture,  that  has  end-use  functions 
that  depend  in  whole  or  in  part  on  the 
item's  shape  or  design,  and  that  does 
not  release  beryllium  or  otherwise  result 
in  exposure  to  airborne  concentrations 
of  beryllium  under  normal  use 
conditions.  DOE  has  included  this 
definition  of  "ber\'llium  article"  to 
distinguish  between  forms  of  beryllium 
that  may  result  in  exposure  to  airborne 
beryllium  and  manufactured  items 
containing  beryllium  that  do  not  release 
beryllium  or  otherwise  result  in 
exposure  to  airborne  concentrations  of 
beryllium.  All  of  the  persons  (Exs.  9.  26. 
30,  31)  commenting  on  this  definition 
agreed  that  exempting  beryllium  articles 
from  the  program  is  a  logical  approach. 
Two  of  these  commenters  (Exs.  9.  26) 
stated  that  an  item  destined  for 
machining  should  be  considered  a 
beryllium  article  up  to  the  time  of  that 
machining.  In  response  to  these 
comments  DOE  notes  that  the  beryllium 
article  definition  is  consistent  with  the 
approach  employed  by  OSHA  in 
formulating  its  definition  of  "article"'  in 
the  Hazard  Communication  standard  (29 
CFR  1910.1200).  The  key  concept  is  that 
an  article,  if  used  as  intended,  does  not 
have  the  potential  to  result  in  hazardous 
exposures.  However,  an  item  ceases  to 
be  an  "article"  when  it  is  subjected  to 
machining,  cutting,  drilling,  or  similar 
action  other  than  its  intended  end  use. 
Similarly,  if  an  item  is  manufactured  for 
the  purpose  of  being  machined  later,  it 
is  not  considered  an  article.  Another 
commenter  (Ex.  31)  suggested  that 
examples  of  activities  that  could  release 
beryllium,  such  as  burning,  grinding 
and  chipping,  bo  included  in  a 
parenthetical  listing  in  the  definition. 
DOE  recognizes  that  there  are  many 
activities  that  could  lead  to  a  release, 
and  is  concerned  that  providing 
examples  could  be  interpreted  to 
exclude  other  activities.  To  avoid  such 
confusion,  DOE  believes  that  examples 
should  not  be  included  in  the 
definition,  but  rather  should  be 
included  in  a  companion 
implementation  guide  for  the  rule. 

Beryllium-associated  worker  means  a 
current  worker  who  is  or  was  exposed 
or  potentially  exposed  to  airborne 
concentrations  of  beryllium  at  a  DOE 


facility.  This  individual  may  be  a  DOE 
Federal  or  contractor  worker,  an 
employee  of  a  subcontractor  to  a  DOE 
contractor,  or  a  visitor  who.  pursuant  to 
a  DOE-approved  arrangement,  performs 
work  at  a  DOE  facility.  This  definition 
clarifies  DOE's  intent  that  the  rule 
applies  only  lo  current  workers.  The 
definition  further  clarifies  that  current 
workers  who  have  been  removed  from 
beryllium  exposure  as  part  of  the 
medical  removal  plan  are  beryllium- 
associated  workers  under  the  rule,  but 
they  are  not  "beryllium  workers"  (see 
definition  of  "beryllium  worker"). 

Beryllium  emei^ency  means  any 
occurrence  such  as,  but  not  limited  to, 
equipment  failure,  container  rupture,  or 
failure  of  control  equipment  or 
operations,  that  unexpectedly  releases  a 
significant  amount  of  beryllium.  This 
definition  is  particularly  important 
when  determining  appropriate 
emergency  response  procedures  that  fall 
within  the  scope  of  OSHAs  Hazardous 
Waste  Operations  and  Emergency 
Response  standard,  29  CFR  1910.120. 
This  definition  is  based  on  OSHA's 
interpretation  of  the  term  "emergency'" 
as  applied  in  29  CFR  1910.120  and 
refers  to  any  untoward  event,  such  as  a 
major  spill  of  powdered  ber\'llium  or  an 
unexpected  upset  that  releases  a 
significant  amoimt  of  beryllium  into  the 
workplace  atmosphere.  Two 
commenters  (Exs.  24.  31)  expressed 
concern  that  the  term  "significant 
release"  was  open  to  too  much 
interpretation  and  needed  further 
clarification.  Emergency  situations,  by 
their  very  nature,  are  difficult  to 
anticipate  and  describe.  DOE  believes 
that  the  examples  listed  provide  a 
general  indication  as  to  what  constitutes 
a  significant  release.  The  use  of  the  term 
"beryllium  emergency  "  is  used  in 
section  850.33.  whicti  requires  DOE 
contractors  to  develop  emergency 
procedures  and  training  to  address 
emergency  scenarios. 

Beryllium-induced  lymphocyte 
proliferation  test  (Be-LPT)  means  an  in 
vitro  measure  of  the  beryllium  antigen- 
specific,  cell-mediated  immune 
response.  This  test  measures  the  extent 
to  which  lymphocytes,  a  class  of  white 
blood  cells,  respond  to  the  presence  of 
beryllium  by  replicating  in  the 
laboratory'.  Medical  personnel  use  the 
Be-LPT  to  identify'  workers  who  have 
become  sensitized  to  beryllium  through 
their  occupational  exposure.  DOE  did 
not  receive  any  comments  on  this 
proposed  definition,  which  remains 
unchanged  in  the  final  rule. 

BerylBum  worker  means  a  current 
worker  who  is  regularly  employed  in  a 
DOE  beryllium  activity.  Section  850.3  of 
the  NOPR  defined  "beryllium  worker  " 


as  "a  current  worker  who  is  exposed  or 
potentially  exposed  to  airborne 
concentrations  of  beryllium  at  or  above 
the  action  level  or  above  the  STEL  or 
who  is  curxenUy  receiving  medical 
removal  protection  benefits."  This 
proposed  definition  included  DOE 
Federal  or  contractor  workers,  workers 
employed  by  a  subcontractor  to  a  DOE 
contractor  and  visitors  performing  work 
at  IXJE  facilities.  Consistent  with  other 
provisions  of  the  proposed  rule.  DOE 
intended  this  definition  to  apply  only  to 
current  workers.  DOE  specifically  stated 
in  the  NOPR  that  former  workers  woidd 
not  be  included  in  the  proposed 
"beryllium  worker  "  definition,  but 
instead  would  be  addressed  under  a 
separate  initiative. 

DOE  received  eight  comments  on  the 
definition  of  "beryllium  worker  "  in  the 
proposed  rule.  Five  commenters  (Exs.  2. 
14, 16, 17,  28)  stated  that  the  term 
beryllium  worker  was  too  limiting. 
These  commenters  argued  that  the 
proposed  definition  of  beryllium  worker 
should  not  be  limited  to  those  workers 
exposed  to  levels  of  berylUum  at  or 
above  the  action  level,  but  rather  should 
include  all  workers  with  the  potential 
for  beryllium  exposure.  Three 
commenters  (Exs.  2, 14,  28)  supported 
this  position  by  noting  that  current 
scientific  evidence  does  not  suggest  a 
"safe"  level  of  beryllium  exposure,  and 
that  CBD  has  been  identified  in 
individuals  thought  to  have  only  low  or 
incidental  exposure  to  beryllium.  DOE 
shares  this  concern,  and  has  omitted  the 
reference  to  the  action  level  from  the 
definition  of  "beryllium  worker "  in  the 
final  rule.  DOE  has  revised  the 
definition  in  the  final  rule  lo  apply  to 
each  "current  worker  who  is  regularly 
employed  in  a  DOE  beryllium  activity." 

ITiese  same  five  commenters  (Exs.  2. 
14.  16.  17.  28)  also  argued  that  medical 
surveillance  should  be  offered  lo  all 
individuals  with  ber>'llium  exposure 
and  that  the  beryllium  worker 
definition,  therefore,  should  be 
expanded  to  include  reassigned  and 
former  workers  with  prior  beryllium 
exposure.  These  commenters  were 
concerned  that  restricting  medical 
surveillance  to  "beryllium-workers. '"  as 
defined  in  section  850.3  of  the  proposed 
rule,  would  exclude  workers  with 
incidental  beryllium  exposure  who  also 
may  be  at  risk  of  contracting  CBD. 

■Two  commenters  (Exs.  2.  28) 
questioned  the  need  for  separate 
medical  surveillance  programs  for 
former  and  current  ber>'llium  workers. 
These  two  commenters  raised  the  issues 
of  increased  cost,  lack  of  continuity,  and 
the  added  confusion  to  participants 
associated  with  maintaining  separate 
surveillance  programs. 
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In  response  to  these  conunents.  DOE 
added  the  term  "beryllium-associatsd 
worker."  which  is  more  inclusive  than 
the  term  "beryllium  worker."  (See 
definition  of  "beryllium-associated 
worker")  The  term  "beryllium- 
associatea  worker"  is  used  in  provisions 
of  the  rule  where  DOE  has  determined 
that  coverage  should  not  be  limited  to 
workers  regularly  employed  in  DOE 
berj'llium  activities.  Use  of  the  term 
'beryllium-associated  worker"  clarifies 
DOE'S  intent  that  current  employees 
with  past  beryllium  exposures  or 
potential  exposures,  as  well  as  current 
individuals  who  are  exposed  to  airborne 
beryllium  at  DOE  facilities,  be  included 
under  the  following  rule  provisions: 
850.5  (dispute  resolution).  850.10 
(development  and  approval  of  the 
CBDPP),  850.33  (medical  surveillance). 
850.34  (medical  removal).  650.35 
(medical  consent).  850.36  (training  and 
counseling)  and  850.39  (beryllium 
reeistrv). 

DOE.  however,  has  not  expanded  the 
definition  to  include  former  workers. 
DOE  previously  established  the  Former 
Beryllium  Workers  Medical 
Surveillance  Program  and  offers  medical 
examinations  to  former  (retired  and 
separated)  workers  who  are  at  risk  for 
developing  CBD  due  to  their  work  at 
DOE  The  elements  of  the  Former 
Beryllium  Workers  Medical 
Surveillance  Program  are:  (1) 
identification  of  beryllium  workers  who 
have  retired  or  separated  from 
employment:  (2)  notifying  workers  of 
their  eligibility  to  participate  in  the 
program,  and  general  announcements  to 
provide  former  workers  an  opportunity 
to  self-identify  as  a  former  beryllium 
worker;  (3)  iniormed  consent  on  the 
risks  and  benefits  of  participating  in  the 
program;  (4)  screening  for  CBD  using  the 
Be- LPT,  a  standardized  questionnaire  on 
respiratory  symptoms,  and  a  chest 
radiograph  if  indicated  by  responses  to 
the  questioimaire;  (5)  an  offer  of 
diagnostic  medical  examinations  to 
individuals  found  to  have  either  a 
positive  Be-LPT  or  signs  or  svmptoms  of 
CBD;  (6)  periodic  medical  monitoring; 
(7)  funds  for  medical  care  that  is  not 
covered  by  insurance:  and  (8) 
epidemiologic  surveillance  to  identify 
high  risk  operations  where  additional 
primary  preventative  actions  are 
needed. 

One  commenter  (Ex.  23)  took  isiiue 
with  the  phrase  "potentially  exposed" 
in  the  proposed  definition  of  "berylliimi 
worker,"  arguing  that  it  is  too  vague  and 
could  allow  too  much  room  for 
individual  interpretation.  DOE  believes 
that  limiting  the  definition  to  workers 
with  actual  personal  exposure 
monitoring  results  at  or  above  a 


specified  airborne  level  would 
unnecessarily  limit  responsible 
employers'  options  for  meeting  the 
exposure  monitoring  requirements  of 
this  rule.  For  instance,  if  the  phrase 
"potentially  exposed"  were  removed 
from  the  definition,  the  use  of 
representative  sampling  would  no 
longer  be  an  acceptable  option  for 
meeting  the  exposure  monitoring 
requirements  in  the  rule.  Employers 
would  be  required  to  determine  actual 
exposures  for  all  workers  to  determine 
whether  the  workers  are  beryllium- 
associated  workers.  DOE  believes  that 
such  an  inflexible  requirement  would  be 
burdensome  and  inconsistent  with 
sound  industrial  hygiene  practices  and 
the  provisions  of  sedion  850.21  of  the 
rule,  which  requires  qualified  industrial 
hygienists  to  apply  their  professional 
knowledge  and  experience  in  the 
performance  of  beryllium  hazard 
assessments.  Accordingly,  the  final  rule 
(in  the  definitions  of  "berylliiun- 
associated  worker"  and  "beryllium 
activity")  requires  responsible 
employers  to  consider  potential 
exposures  in  identifying  berylliimi 
workers. 

Another  commenter  (Ex.16)  stated 
that  the  proposed  definition  of 

"beryllium  worker."  as  applied  in 
determining  a  worker's  eUgibility  to 
participate  in  the  medical  surveillance 
program,  could  be  too  narrow  in  some 
respects  and  too  broad  in  others.  This 
commenter  favored  including  current 
workers  no  longer  working  with 
beryllium  and  those  with  exposures 
below  the  action  level  in  the  definition 
of  "beryllium  worker."  This  commenter 
recommended  allowing  the  industrial 
hygiene  and  medical  staff  to  use  a 

"graded  approach  "  to  determine  which 
workers  received  medical  surveillance, 
based  on  the  needs  of  the  individual 
and  "common  sense  judgement  about 
cost  and  benefit."  DOE  agrees  that 
current  workers  no  longer  working  with 
beryllium  and  those  with  exposures 
below  the  action  level  should  be  eligible 
for  medical  surveillance  and,  thus,  has 
included  such  individuals  in  the  final 
rule's  definition  of  "beryllium- 
associated  workers."  DOE  does  not 
agree,  however,  that  determining 
whether  a  worker  should  receive 
medical  surveillance  should  be  left  to 
the  discretion  of  the  industrial  hygiene 
and  medical  staff.  DOE  believes  that 
such  discretionary  application  of 
medical  surveillance  will  result  in  an 
inconsistent  level  of  protection  for 
workers  across  the  DOE  complex. 
Therefore,  section  850.34  of  the  final 
rule  requires  responsible  employers  to 
develop  and  implement  a  medical 


surveillance  program  for  all  beryllium- 
associated  workers  (see  discussion  of 
section  850.34). 

Breathing  zone  is  the  hemisphere 
forward  of  the  shoulders,  centered  on 
the  mouth  and  nose,  with  a  radius  of  6 
to  9  inches.  This  definition  is  used 
principally  in  section  850.24.  Exposure 
Monitoring,  which  requires  DOE 
contractors  to  determine  worker 
exposures  to  beryllium  by  monitoring 
for  the  presence  of  contaminants  in  the 
worker's  personal  breathing  zone.  One 
commenter  (Ex.  9)  stated  that  this 
proposed  definition  was  imprecise.  DOE 
disagrees  and  views  this  definition  as 
being  consistent  with  sound  and 
accepted  industrial  hygiene  practice.  It 
will  ensure  that  samples  collected  for 
personal  exposure  monitoring  represent 
the  air  inhaled  by  workers  while 
performing  their  duties  in  affected  work 
areas.  Therefore.  DOE  has  not  revised 
this  definition  in  the  final  rule. 

DOE  means  the  Department  of  Energy. 

DOE  contractor  means  any  entity 
under  contract  with  DOE.  including  a 
subcontractor,  with  responsibility  for 
performing  DOE  activities  at  DOE- 
owned  or  -leased  facilities.  This  term 
does  not  apply  to  a  contractor  or 
subcontractor  who  provides  only 
"commercial  items"  as  defined  under 
the  Federal  Acquisition  Regulations 
(FAR).  Such  contractors  would  not  be 
performing  DOE  beryllium  activities.  As 
explained  in  the  discussion  of  section 
850.10.  subcontractors  who  are  covered 
under  the  rule  normally  will  not  be 
designated  to  prepare  the  written 
CBDPP  for  a  site.  However,  these 
subcontractors  will  be  included  in  the 
CBDPP  that  encompasses  all  beryllium- 
related  activities  at  the  site. 

DOE  fodlity  means  any  bcility 
operated  by  or  for  DOE.  whether  ovmed 
or  leased  by  DOE. 

Head  of  DOE  Field  Element  is  the 
high-level  DOE  official  in  a  DOE  field  or 
operations  office  who  has  the 
responsibility  for  identifying  the 
contractors  and  subcontractors  covered 
by  this  part  and  for  ensuring  compliance 
with  this  part. 

High-efficiency  particulate  air  (HEP A) 
filter  means  a  high-efficiency  filter 
capable  of  trapping  and  retaining  at 
least  99.97  percent  of  0.3-micrometer 
monodisperse  particles.  Such  filters  are 
commonly  used  in  heating  and 
ventilating  systems,  respiratory 
protection  equipment,  local  e)diaust 
ventilation,  etc..  to  remove  toxic  or 
hazardous  particulates  like  beryllium. 

Immune  response  refers  to  the  series 
of  cellular  events  by  which  the  immune 
system  reacts  to  a  specific  antigen. 
Tjfpes  of  immune  responses  include 
acquired  immunity  and  sensitization. 
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The  body's  immune  response  to 
beryllium  is  sensitization  and  is 
indicated  by  the  results  of  the  Be-LPT 

Medical  removal  protection  benefits 
are  employment  rights  established  in 
section  850.35  for  beryllium-associated 
workers  temporarily  or  permanently 
subject  to  medical  removal  from 
working  in  regulated  areas  following 
medical  evaluations.  These  provisions 
give  contractors  an  incentive  to  make 
reasonable  efforts  to  find  and  offer 
alternate  employment  to  workers  who 
have  suffered  negative  health  effects  due 
to  exposure  to  beryllium.  The  definition 
of  medical  removal  protection  benefits 
and  the  requirements  in  .section  850.35 
ensure  that  such  workers  would  suffer 
no  reductions  in  total  earnings, 
seniority,  or  other  worker  rights  and 
benefits  for  two  years  after  permanent 
medical  removal.  The  two-year  period 
for  medical  removal  protection  benefits 
after  permanent  removal  will  allow  the 
contractor  to  make  a  reasonable  effort  to 
find  alternate  emploj-menl  for  a 
removed  worker  or.  through  job 
retraining  and  out-placement  programs 
operated  by  many  sites,  to  locate 
alternate  outside  employment  for  the 
worker. 

Regulated  area  means  an  area 
demarcated  and  managed  by  the 
responsible  employer  where  the 
airborne  concentration  of  berj'llium 
exceeds,  or  can  reasonably  be  expected 
to  exceed,  the  action  level  (see  the 
definition  of  "action  level").  Employees 
working  in  regulated  areas  must  be 
authorized  to  do  so  by  the  responsible 
employer,  and  must  be  trained  and 
equipped  with  protective  clothing  and 
equipment.  The  purpose  of  such  areas  is 
to  limit  potential  exposure  to  beryllium 
to  as  few  workers  as  possible.  Regulated 
areas  are  commonly  used  throughout 
DOE.  particularly  with  regard  to 
radiation  protection,  and  their  use  is 
consistent  with  OSHA's  expanded 
health  standards  for  toxic  particulates. 

Removable  contamination  means 
beryllium  contamination  that  can  be 
removed  from  surfaces  by 
nondestructive  means,  such  as  casual 
contact,  wiping,  brushing,  or  washing. 
This  term  was  adopted  from  OOE's 
Radiological  Control  Manual.  April 
1994.  One  commenter  (Ex.  23)  stated 
that  "surface  contamination",  a  term 
defined  in  the  proposed  rule,  should 
refer  to  contamination  that  is  removable, 
not  simply  beryllium  on  surfaces.  DOE 
agrees  with  this  commenter  that  only 
removable  surface  contamination  can 
become  airborne  and  inhaled  by 
workers,  and  has  replaced  the  term 
"surface  contamination  "  with 
"removable  contamination." 


Responsible  employer  means  the  DOE 
contractor  office  that  is  directly 
responsible  for  the  safety  and  health  of 
DOE  contractor  employees  while 
performing  a  berii'llium  activity  or  other 
activity  at  a  DOE  facility:  or  for  DOE 
employees,  the  DOE  office  that  is 
directly  responsible  for  the  safety  and 
health  of  DOE  Federal  employees  while 
performing  a  ber>"llium  activity  or  other 
activity  at  a  DOE  facility;  and  any 
person  acting  directly  or  indirectly  for 
such  office  with  respect  to  terms  and 
conditions  of  employment  of  beryllium- 
associated  workers.  This  definition  is 
added  to  clarify  DOE's  intent  that 
provisions  of  the  final  rule  apply  to  both 
DOE  Federal  and  contractor  workers  at 
DOE  facilities. 

Site  Occupational  Medical  Director 
(SOMD)  means  the  physician 
responsible  for  the  overall  direction  and 
operation  of  the  site  occupational 
medicine  program.  DOE  intends, 
through  this  definition,  to  ensure  that  a 
physician  administers  each  DOE 
facility's  occupational  medicine 
program. 

Unique  identifier  means  a  number  or 
alphanumeric  code  used  to  identify 
each  worker  individually  and 
distinctively  while  protecting  the 
worker's  privacy.  Unique  identifiers  are 
used  in  DOE's  health  surveillance 
program  to  help  identify  the  exposures 
each  worker  has  experienced  in  the 
course  of  his  or  her  work  in  a  DOE 
facility  without  personally  identifying 
the  worker.  The  unique  identifiers  will 
allow  DOE  to  link  worker's  exposure 
and  occupational  health  data. 

Worker  means  a  person  who  performs 
work  at  a  DOE  facility  including  (but 
not  limited  to)  a  DOE  employee,  an 
independent  contractor,  or  a  DOE 
contractor  employee.  As  clarified  in  the 
definition  of  "DOE  contractor."  an 
employee  of  a  covered  subcontractor  is 
a  contractor  employee  under  this  part. 

Worker  exposure  means  the  airborne 
concentration  of  beryllium  in  the 
breathing  zone  of  the  worker  that  would 
occur  if  die  worker  were  not  using 
respiratory  protective  equipment.  This 
definition  is  consistent  with  accepted 
industrial  hygiene  practice  and  with 
OSHA's  definition  of  the  term 
"employee  exposure"  as  applied  in  the 
OSHA  expanded  health  standards. 

Section  850.4-Enforcemenl 

DOE  proposed  that  enforcement  of  the 
CBDPP  requirements  in  Part  850  would 
be  through  contractual  remedies, 
including  contract  termination  or 
reduction  in  fee.  Section  850.4  of  the 
final  rule  adheres  to  this  approach.  This 
section  provides  that  DOE  may  take 
appropriate  steps  under  its  contracts  to 


ensure  compliance  with  this  rule, 
including  (but  not  limited  to)  contract 
termination  or  reduction  in  fee. 

One  union  commented  (Ex.  22)  that 
the  proposed  enforcement  provision 
would  be  inadequate  because  DOE  is 
not  likely  to  terminate  a  prime 
contractors  contract  for  failure  to 
comply  with  health  and  safety 
requirements,  and  because  award  fee 
reauction.s  are  only  useful  if  the 
contracting  officer  is  aware  of,  and 
qualified  to  inve.stigate.  noncompliance. 
"The  union  requested  that  the  rule  be 
enforced  under  DOE's  nuclear  safety 
requirement  enforcement  procedures  in 
10  CFR  Part  820  or  pursuant  to  section 
31 31  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (42  U.S.C.  7274d).  The  union 
also  suggested  that  while  awaiting  a 
compliance  officer,  a  worker  should 
have  the  right  to  shut  down  the  job 
without  loss  of  pay. 

DOE  has  not  adopted  the  commentcr's 
recommendation  to  enforce  this  rule 
under  10  CFR  Part  820  or  sertion  3131 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Years  1992  and  1993.  Part 
820.  "Procedural  Rules  For  DOE 
Nuclear  Activities,"  contains 
procedures  for  enforcement  of  DOE 
nuclear  safety  requirements.  Beryllium 
is  not  normally  considered  a  nuclear 
material,  and.  therefore,  enforcement  of 
this  rule  would  not  fall  within  the  scope 
of  Part  820.  DOE  also  cannot  enforce 
this  rule  under  .section  31 31  of  the 
National  Defense  Authorization  Act 
because  that  section's  scope  is  limited, 
authorizing  only  the  imposition  of  civil 
penalties  against  a  DOE  contractor  for 
failing  to  train  or  certify  to  DOE  the 
adequacy  of  employee  training  in 
hazardous  substance  response  or 
emergency  response  (42  U.S.C 
7274d(b)); 

In  DOE's  view,  the  existing 
mechanisms  and  contiBCtual  remedies 
available  for  enforcing  DOE  contractor 
worker  protection  programs  are 
adequate  for  enforcement  of  this  rule. 
For  instance,  under  DOE  Order  440  1  A. 
DOE  and.  to  the  extent  incorporated  into 
contracts.  DOE  contractors  are  required 
to  implement  worker  protection 
programs  that  ensure  compliance  with 
applicable  health  and  safety 
requirements  The  worker  protection 
program  must  provide  workers  with 
certain  rights,  including,  among  other 
things,  the  right  to  accompany  DOE 
worker  protection  personnel  during 
workplace  inspections  on  official  time: 
the  right  to  express  concerns  related  to 
worker  protection;  to  decline  to  perform 
an  assigned  task  based  on  a  reasonable 
belief  that  the  task  poses  an  imminent 
risk  of  death  or  serious  bodily  harm 
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when  there  is  insufficient  time  to  obtain 
redress  through  nonnal  reporting  and 
abatement  procedures:  the  right  to 
observe  monitoring  or  measuring  of 
hazardous  agents  and  have  access  to  the 
results  of  exposure  monitoring;  the  right 
to  be  notified  if  monitoring  results 
indicate  they  were  overexposed  to 
hazardous  materials;  and  the  right  to 
receive  results  of  inspections  and 
accident  investigations  upon  request. 
These  provisions  of  DOE  Order  440.1  A 
continue  to  apply  under  the  CBDPP. 

.additionally,  a  contractor  employee  is 
protected  from  retaliation  for  a  refusal  to 
work  under  certain  circumstances,  as 
specified  in  an  interim  final  rule  that 
DOE  promulgated  on  March  15.  1999. 
which  substantially  revises  10  CFR  part 
708.  IX)E  Contractor  Employee 
Protection  Program  (64  FR  12862  as 
amended  at  64  FR  37396).  An  employee 
of  a  contractor  (or  a  subcontractor)  may 
file  a  complaint  under  the 
"whistleblower"  regulations  if  he  or  she 
is  subject  to  retaliation  for  refusing  to 
participate  in  an  activity  based  on  a 
reasonable  fear  of  serious  injury  (10  CFR 
708.5(c)). 

Section  850.5-Dispute  Resolution 
In  die  NOPR.  DOE  proposed  that 
disputes  arising  under  this  part  that  are 
brought  by  beryllium  workers  be 
resolved  through  applicable  grievance- 
arbitration  processes  or.  if  such 
processes  are  not  available,  through 
referral  to  the  DOE's  Office  of  Hearings 
and  Appeals. 

A  uiuon  commented  [Ex.  22)  that  the 
proposal  to  relegate  a  worker  to  the 
grievance  and  arbitration  provision  of 
the  collective  bargaining  agreement 
would  be  inadequate  because  it 
erroneously  assumes  tliat  an  arbitrator 
would  find  a  final  rule  to  be  part  of  the 
collective  bargaining  agreement.  The 
union  stated  that  unless  DOE  required 
employers  to  propose  this  rule,  and 
unions  accepted  it  as  a  contract 
condition,  an  arbitrator  would  decline 
to  enforce  this  rule.  The  same 
commenter  asked  that  DOE  clarify  in  the 
final  rule  that  an  employee 
representative  may  file  grievances  under 
a  collective  bargaining  agreement  or 
seek  other  remedies  under  the  labor 
laws  to  compel  contractor  compliance 
or  deter  contractor  retaliation  for 
seeking  enforcement  of  the  rule. 

A  DOE  contractor  (Ex.  23)  expressed 
concern  that  proposed  section  850.5 
might  interfere  with  existing  dispute 
resolution  processes,  or  might  violate 
Federal  law  by  imposing  an  obligation 
on  the  employment  relationship 
between  a  DOE  contractor  and  its 
employees  who  are  subject  to  the  terms 
of  a  collective  bargaining  agreement. 


In  proposing  section  850.5.  DOE 
sought  to  avoid  creating  opportunities 
for  workers  represented  by  labor 
organizations  to  circumvent  collective 
bargaining  agreement  procedures  for 
resolving  disputes  concerning  terms  and 
conditions  of  employment.  Thus.  DOE 
proposed  that  workers  use  available 
grievance-arbitration  procedure.s  for 
resolution  of  disputes  related  to  the 
subject  of  this  rule.  However,  DOE 
agrees  with  the  comment  that  an 
arbitrator  deciding  a  grievance  under  a 
collective  bargaining  agreement  might 
not  look  beyond  the  collective 
bargaining  agreement  in  making  a 
decision.  Because  this  rule  establishes 
minimum  requirements  that  are 
independent  of  collective  bargaining 
agreements,  available  grievance- 
arbitration  procedures  may  not  in  some 
cases  be  sufficient  to  ensure  compliance 
with  the  rule. 

DOE.  therefore,  has  modified  the  text 
of  section  850.5  to  permit  any  adversely 
affected  person  to  refer  a  dispute 
regarding  compliance  with  the  rule  to 
the  Office  of  Hearings  and  Appeals  for 
resolution,  but  employees  who  are 
represented  by  a  labor  organization  are 
required  first  to  exhaust  any  grievance- 
arbitration  procedure  that  is  available 
for  resolving  disputes  over  terms  and 
conditions  of  employment.  This  is  the 
approach  DOE  took  in  its  interim  final 
rule  for  the  DOE  Contractor  Employee 
Protection  Program,  10  CFR  part  708  (64 
FR  12862.  March  15.  1999).  Consistent 
with  section  708.13(a)  of  the  Contractor 
Employee  Protection  Program  rule.  DOE 
has  revised  section  850.5  in  the  final 
rule  to  provide  that  a  worker  will  be 
deemed  to  have  exhausted  all  applicable 
grievance-arbitration  procedures  if  150 
days  have  passed  after  the  filing  of  a 
grievance  and  a  final  decision  on  it  has 
not  been  issued. 

B.  Subpart  B — Administrative 
Hequirements 

Subpart  B  of  the  final  rule  establishes 
general  and  administrative  requirements 
to  develop,  implement,  and  maintain  a 
CBDPP  and  to  perform  all  beryllium- 
related  activities  according  to  the 
CBDPP. 

Section  850.10 — Development  and 
Approval  of  CBDPP 

Section  850.10  establishes  the 
procedures  for  the  development  and 
approval  of  the  CBDPP.  Section 
850.10(a)(1)  requires  a  responsible 
employer  in  charge  of  DOE  beryllium 
activities  to  prepare  a  CBDPP  for  its 
operations  and  submit  the  CBDPP  to  the 
appropriate  Head  of  DOE  Field  Element 
for  approval.  This  section  establishes  a 
90-day  time  frame  from  the  effective 


date  of  the  rule  for  responsible 
employers'  submission  of  the  CBDPP  to 
the  appropriate  Head  of  DOE  Field 
Element.  DOE  is  aware  of  the  burden  of 
documentation  that  can  be  generated  by 
new  programs.  However,  most 
responsible  employers  have  already 
developed  CBDPPs  in  response  to  DOE 
Notice  440.1.  DOE  expects  the 
additional  effort  required  to  refine  the 
existing  CBDPPs  to  meet  the 
requirements  of  the  rule  will  be 
minimal. 

Section  850.10(a)(2)  requires  that  a 
.■single  CBDPP  be  submitted  to 
encompass  all  beryllium-related 
activities  at  a  site.  Because  DOE 
recognizes  that  one  site  may  encompass 
multiple  contractors  and  numerous 
work  activities,  this  section  clarifies  that 
the  CBDPP  for  a  given  site  may  include 
specific  sections  for  individual 
contractors,  work  tasks,  etc.  DOE 
believes  that  this  allowance  for  a 
segmented  CBDPP  structure  will 
minimize  the  burden  associated  with 
the  CBDPP  update  and  approval 
requirements  because  it  allows 
individual  contractors  to  update  and 
submit  for  approval  only  the  section  of 
the  CBDPP  pertaining  to  their  specific 
activities.  If  multiple  contractors  are 
involved,  the  DOE  contractor  designated 
by  the  Head  of  DOE  Field  Element  must 
take  the  lead  in  compiling  the  overall 
CBDPP  and  coordinating  the  input  from 
various  other  contractors, 
subcontractors  or  work  activities.  This 
section  further  clarifies  that  in  such 
cases  the  designated  contractor  must 
review  and  approve  the  CBDPPs  of  other 
contractors  engaged  at  the  site  before  a 
consolidated  CBDPP  can  be  submitted 
to  the  Head  of  DOE  Field  Element  for 
final  review  and  approval. 

One  commenter  (Ex.  31)  stated  that 
the  rule  did  not  clearly  designate  an 
"ultimate  authority  "  responsible  for 
designating  physical  areas  covered  by 
the  rule.  DOE  notes  that  in  sections 
850.20  and  850.21,  the  responsible 
employer  is  assigned  the  responsibility 
of  developing  a  baseline  beryllium 
inventory  and.  where  appropriate, 
conducting  a  beryllium  hazard 
assessment.  The  actions  effectively 
determine  which  areas  of  the  facility  are 
covered  by  the  rule.  IX)E  believes  that 
the  responsible  employer  is  the  most 
familiar  with  activities  and  operations 
that  occur  on  a  given  DOE  site  and. 
thus,  is  best  equipped  to  make  this 
determination  through  the  performance 
of  the  baseline  beryllium  inventory  and 
hazard  assessment. 

Section  850.10(b)  requires  Heads  of 
DOE  Field  Elements  to  review  and 
approve  CBDPPs.  DOE  believes  that  iU 
review  and  approval  is  necessary  to 


ensure  that  each  contractor's  CBDPP  is 
consistent  with  the  requirements  and 
objectives  of  this  final  rule.  Through 
these  sections,  DOE  hopes  to  establish 
clear  lines  of  authority  for  review  and 
approval  of  contractors'  CBDPPs.  One 
commenter  (Ex.  23)  was  concerned  that 
local  approval  of  thp  CBDPPs  by  DOE 
field  offices  could  lead  to  uneven 
enforcement  and  increased  cost  of 
compliance.  DOE  does  not  agree  with 
this  assessment,  and  believes  that  the 
Head  of  DOE  Field  Element  is  not  only 
responsible  for  operations  within  his  or 
her  jurisdiction,  but  is  also  familiar  with 
the  operations  and  any  related  special 
circumstances  or  unique  situations  that 
may  affect  implementation  or 
effectiveness  of  the  CBDPP.  Thus.  DOE 
believes  the  Head  of  DOE  Field  Element 
is  the  most  appropriate  DOE  approval 
authority  for  CBDPPs,  DOE  notes, 
however,  that  mechanisms  exist  to 
provide  independRnt  oversight  of  DOE's 
field  organizations.  Specifically,  the 
Office  of  Chersight  within  the  Office  of 
Environment.  Safety  and  Health  is 
charged  with  providing  information  and 
analysis  needed  to  ensure  that  DOE's 
top  management  officials.  Congress  and 
the  public  have  an  accurate  and 
comprehensive  understanding  of  the 
effectiveness,  vulnerabilities,  and  trends 
of  DOE's  environment,  .safety,  health, 
nuclear  safeguards,  and  security  policies 
and  programs.  DOE  believes  that  this 
independent  oversight  will  help  assure 
consistency  among  C3DPP5  across  the 
complex. 

Section  850. 10(b)(1)  establishes  a  90- 
day  period  for  [K)E  to  review  and  either 
approve  or  reject  the  CBDPP.  During  its 
review.  DOE  mav  direct  the  contractors 
to  modif>'  die  CBDPP.  If  DOE  takes  no 
action  within  90  days,  the  initial  CBDPP 
is  considered  approved.  DOE 
established  this  90-day  time  frame  to 
facilitate  timely  implementation  of 
program  elements  by  responsible 
employers  and  to  ensure  that  Heads  of 
DOE  Field  Elements  respond  to 
responsible  employers'  submissions. 

One  commenter '(Ex.18)  stated  that 
labor  organizations  should  receive 
initial  and  updated  CBDPPs.  XXX.  notes 
that  proposed  section  850.10(b)(2) 
would  require  contractors  to  give 
interested  DOE  offices,  affected  workers, 
and  designated  worker  representatives  a 
copy  of  the  CBDPP.  upon  request.  This 
provision  is  retained  in  section 
B50.10(b)(2)  of  die  final  rule.  This 
section  ensures  that  workers  and  their 
representatives  have  access  to 
information  that  is  related  to  the 
protection  of  their  health  during  the 
performance  of  DOE  activities. 

Section  850.10(c)  requires  responsible 
employers  to  update  the  written  CBDPP 


in  two  circumstances:  (1)  whenever  a 
significant  change  or  addition  is  made 
to  the  program,  and  (2)  whenever  a 
contractor  or  subcontractor  changes. 
DOE  believes  that  such  updates  are 
wajTanted  to  ensure  thai  the  CBDPP 
accurately  reflects  workplace  conditions 
and  appropriately  addresses  specific 
workplace  beryllium  exposure  hazards. 

This  section  also  requires  that 
responsible  employers  review  their 
written  CBDPPs  at  least  annually  and 
revise  these  programs  as  necessary  to 
reflect  any  significant  rJianges.  Only 
those  sections  of  the  CBDPP  that  require 
a  change  will  have  to  be  resubmitted  to 
the  Head  of  DOE  Field  Element  for 
approval.  DOE  considers  the  annual 
review  cycle  to  be  appropriate  and 
neces5ar>'  to  ensure  that  CBDPPs  remain 
up-to-date  and  that  they  accurately 
reflect  workplace  conditions  and 
required  control  procedures. 

Section  850.10(d)  ensures  that 
CBDPPs  are  developed  and 
implemented  consistent  with  the 
requirements  imposed  by  the  National 
Ubor  Relations  Act  (NLRA).  29  U.S.C. 
141  et  seq  .  on  employers  in  this 
context,  and  not  to  create  obligations  in 
excess  of  those  that  would  be  found  in 
such  circumstances  under  the  NLRA. 

Section  BSO.n-General  CBDPP 
Requirements 

Section  850.11  establishes  the  general 
requirements  of  the  CBDPP.  Section 
850.11(a)  specifies  tiiat  Uie  CBDPP  must 
address  all  existing  and  anticipated 
operational  tasks  tbat  fall  within  its 
scope.  In  addition,  the  section  requires 
all  responsible  employers  to  develop 
and  implement  a  CBDPP  that  is 
integrated  into  DOE's  existing  worker 
protection  program.  By  including  this 
provision.  DOE  notes  the  importance  of 
controlling  beryllium  hazards  within 
the  framework  of  the  worker  protection 
program  established  under  DOE  Order 
440. lA  (or.  if  applicable,  under 
predecessor  orders)  and  related  DOE 
health  and  safety  initiatives.  The 
existing  industrial  hygiene  and 
occupational  medicine  programs 
provide  the  basis  for  protecting  DOE 
Federal  and  contractor  workers  from 
health  hazards  like  beryllium  exposure. 
DOE  believes  that  establishing  a 
beryllium  exposure  control  program 
outside  the  framework  of  this  accepted 
program  may  create  redimdant  and 
potentially  inconsistent  requirements. 

One  commenter  (Ex.  23)  stated  that 
the  proposed  requirement  to  specify  in 
the  CBDPP  existing  and  planned 
operational  tasks  within  the  scope  of  the 
rule  would  not  be  feasible  for 
decontamination  and  decommissioning 
(D&D)  closure  sites.  This  commenter 


argued  that,  due  to  the  non-routine  and 
unpredictable  nature  of  D&D  projects, 
identifying  D&D  tasks  in  the  CBDPP 
would  result  in  unnecessary  costs, 
project  delays,  and  administrative 
burdens  lM^.au.se  the  CBDPP  would  hd\'e 
to  be  constantly  updated.  DOE  strongly 
disagrees,  and  believes  that  identifying 
operational  tasks  within  the  scope  of  the 
CBDPP  at  D&D  closure  sites  is  practical 
and  necessan,'  The  non-routine  and 
unpredictable  nature  of  operations  on 
D&D  closure  sites  often  makes  such 
operations  more  hazardous  than  routine 
production  operations  involving 
beryllium.  DOE  believes  that  the 
appropriate  way  to  protect  workers  from 
this  increased  hazard  potential  is 
through  the  implementation  of  the 
structured  assessment,  planning,  and 
control  provisions  of  the  CBDPP  Based 
on  experience  under  the  interim  CBDPP 
policy.  DOE  believes  die  CBDPP  is 
feasible  for  D&D  operations.  DOE  also 
notes  that  OSHA's  Hazardous  Waste 
Operations  and  Emergenc)'  Response 
standard.  29  CFR  1910.120.  requires 
employers  at  hazardous  waste 
remediation  sites,  in  addition  to 
conducting  ongoing  task-specific  hazard 
analyses,  to  develop  a  site  specific 
safety  and  health  plan  that  addresses 
existing  and  planned  acti\ities.  Thus. 
DOE  has  retained  this  requirement  in 
the  final  rule. 

Section  650.11(b)  requires  responsible 
employers  to  tailor  the  scope  and 
content  of  their  CBDPPs  to  the  specific 
hazards  associated  with  the  DOE 
beryllium  activities  being  performed.  In 
addition,  section  850.11(D)(1)  requires 
that  these  programs  include  formal 
plans  outlining  how  responsible 
employers  will  ensure  that  occupational 
exposures  to  beryllium  are  maintained 
at  or  below  the  PEL  (8-hour  TWA  PEL 
of  2  )ig/m'). 

Section  850.1  l(b)(Z)  further  specifies 
that  the  responsible  employer's  CBDPP 
must,  at  a  minimum,  address  each 
requirement  in  Subpart  C  of  the  rule. 
Section  850.11(b)(3)  clarifies  that  die 
CBDPP  provisions  must  focus  on:  (i) 
Minimizing  the  number  of  current 
workers  exposed  and  potentially 
exposed  to  ber\'llium;  (ii)  minimizing 
the  number  of  opportunities  for  workers 
to  be  exposed  taberyllium;  (iii) 
minimizing  the  disability  and  lost  time 
experienced  by  workers  due  to  CBD. 
beryllium  sensitization,  and  associated 
medical  care;  and  (iv)  setting 
challenging  exposure  reduction  and 
minimization  goals  to  facilitate  the 
minimization  of  worker  exposures.  DOE 
believes  that  the  establishment  of 
exposure  reduction  and  minimization 
goals  is  essential  to  the  success  of  the 
CBDPP  and  in  moving  toward  the 
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ultimate  goal  of  preventiiig  CBD  within 
the  DOE  comple.\. 

DOE  is  sensitive  to  concerns  that  exist 
within  its  community  regarding  the 
need  to  approach  exposure  reduction 
and  minimization  objectives  in  a 
responsible  and  realistic  manner. 
Accordingly,  section  850.11(b)(3)(iv) 
establishes  a  performance-based 
requirement  that  wjl!  allow  responsible 
employers  to  establish  their  own 
exposure  reduction  and  minimization 
goals  tailored  to  their  unique  workplace 
needs  and  conditions,  subject  to  DOE 
review  and  approval  pursuant  to  section 
850.10(b).  DOE  intends  for  responsible 
employers  to  establish  reasonable,  but 
challenging,  goals  based  on  sound 
industrial  hygiene  principles  and  the 
specific  circumstances  for  each  affected 
DOE  workplace  and  location.  DOE 
expects  responsible  employers  to 
consider,  in  establishing  these  goals,  the 
current  level  of  worker  exposures,  the 
number  of  workers  exposed,  the  existing 
controls  that  are  in  place,  the  technical 
feasibility  and  exposure  reduction 
potential  of  possible  additional  controls, 
and  the  cost  and  operational  impact  of 
the  controls. 

Section  BS0.12-Implementation 

Proposed  in  section  850.12  required 
responsible  employers  to  manage  and 
control  beryllium  exposures  in  all  DOE 
beryllium  activities  consistent  with  the 
approved  CBDPP.  the  rule,  or  any  other 
program,  plan,  schedule  or  other 
process  established  by  this  part,  as  well 
as  requirements  in  otlier  applicable 
Federal  statues  and  regulations.  One 
commenter  (Ex.  16)  believed  that  the 
preceding  requirement  should  be 
changed  to  stale  that  IX)E  and 
contractor  personnel  follow  the  CBDPP 
only.  This  commenter's  concern  was 
that  including  all  applicable  programs, 
plans,  etc..  was  too  broad.  DOE  agrees 
and  has  deleted  including  all  applicable 
programs,  plans,  etc..  from  the  final 
rule. 

Section  850.12(c)  clarifies  DOE's 
position  that  tasks  involving  potential 
beryllium  exposure  that  are  not  covered 
under  the  CBDPP  may  not  be  initiated 
until  the  CBDPP  has  been  updated  to 
include  them  and  the  updated  plan  has 
been  approved  bv  the  appropriate  Head 
of  DOE  Field  Element.  The  rule 
provides  an  exception  to  this 
requirement  for  urgent  and  unexpected 
situations.  In  such  cases,  the  task  could 
proceed  with  the  written  approval  itom 
the  Head  of  DOE  Field  Element  prior  to 
the  CBDPP  being  revised  and  approved. 
One  commenter  (Ex.  16)  fought 
clarification  as  to  when  a  change  in  the 
CBDPP  was  required.  This  commenter 
proposed  that  when  new  beryllium 


activities  require  additional  controls 
and/or  procedures,  a  change  in  the 
CBDPP  is  warranted.  Also,  when  new 
activities  are  within  the  range  of 
potential  exposures  to  ber>llium  as 
described  in  the  existing  CBDPP.  the 
commenter  suggested  that  no  revision 
should  be  necessary.  DOE's  position  is 
consistent  with  the  views  of  this 
commenter.  In  general,  only  those 
activities  outside  the  scope  of  the 
existing  CBDPP  would  require  a 
revision  to  the  CBDPP. 

Sec-tion  850.12(d)  recognizes  that, 
depending  on  the  circumstances  of  the 
work,  responsible  employers  may  have 
to  take  other  actions  to  protect  their 
workers,  and  DOE  does  not  intend  to 
preclude  such  actions  by  the  provisions 
of  the  rule.  DOE  recognizes  that 
individuals  responsible  for 
implementing  CBDPP  activities  must 
use  their  professional  judgment  in 
protecting  the  health  and  safety  of 
workers.  Nothing  in  the  rule  should  be 
viewed  as  relieving  these  individuals  of 
their  professional  responsibility  to  take 
whatever  actions  are  warranted  to 
protect  the  health  and  safety  of  the 
workforce. 

Section  8S0.13-Compliance 

Section  850.13(a)  requires  responsible 
employers  to  conduct  DOE  activities 
involving  beryllium  in  compliance  with 
their  respective  CBDPP  that  has  been 
approved  by  the  Head  of  DOE  Field 
Element.  Through  this  provision,  DOE 
recognizes  that  even  the  best  CBDPP 
will  not  adequately  protect  workers  if  it 
is  not  followed  at  the  site.  Section 
850.13(b)  requires  that  once  the  rule 
takes  effect,  responsible  employers  have 
2  years  to  fully  implement  all  aspects  of 
the  program  (written  plans,  schedules, 
and  other  measures).  Although  DOE 
seeks  to  lessen  the  burden  on 
responsible  employers  by  permitting 
them  to  phase  in  costly  controls  over  the 
2-year  period,  DOE  expects  employers 
to  implement  portions  of  the  program  as 
soon  as  practical  during  the  2-year 
period. 

Section  850.1 3(c)  provides  that  the 
responsible  employer  in  charge  of  an 
activity  involving  a  potential  for 
beryllium  exposiue  is  responsible  for 
complying  with  the  rule.  When  no 
contractor  is  responsible  for  the  activity 
and  Federal  employees  perform  the 
activity,  this  section  requires  DOE  to  be 
responsible  for  compliance. 

Subpart  C— Specific  Program 
Requirements 

Subpart  C  of  this  rule  establishes 
performance-based  requirements  for  the 
CBDPP.  These  requirements  are 
designed  principally  to  prevent  CBD  by 
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reducing  the  number  of  workers 
exposed  to  beryllium,  minimizing  the 
potential  level  of  beryllium  in  the 
workplace  atmosphere,  and  continually 
monitoring  worker  health  to  ensure  that 
workplace  controls  are  sufficiently 
protective.  DOE  expects  implementation 
of  the  rule  to  increase  its  understanding 
of  the  development  and  coiu'se  of  CBD, 
which  may  lead  DOE,  at  some  future 
date,  to  propose  modifications  of  this 
rule. 

Section  850.20 — Baseline  Beryllium 
Inventory 

Section  850.20(a|  requires  responsible 
employers  to  develop  a  baseline 
beryllium  inventory.  By  developing  the 
baseline  inventory,  responsible 
employers  will  accomplish  the 
following  functions  that  are  critical  to 
the  success  of  the  CBDPP:  (1) 
Identification  of  locations  and 
operations  that  should  be  physically 
isolated  from  other  areas  to  prevent  the 
spread  of  contamination.  (2) 
identification  of  areas  in  which  worker 
access  should  be  restricted  to  minimize 
the  number  of  workers  who  could  be 
exposed,  (3)  identification  of  beryllium 
contamination  that  must  be  controlled 
in  facilities  that  are  scheduled  for 
decontamination  and  decommissioning. 
(4)  identification  of  beryllium 
contamination  in  facilities  that  are  being 
used  for  non-beryllium  activities,  to 
determine  the  need  for  cleanup,  and  (5) 
the  determination  of  which  workers 
should  be  covered  under  the  CBDPP. 

Section  850.20(b)  supplements  the 
generic  inventory  requirement  under 
DOE  Order  440.  lA  by  requiring 
responsible  employers  to  review  current 
and  historical  records,  interview 
workers,  and  sample  as  necessary  to 
document  the  characteristics  and 
locations  of  beryllium  at  DOE  sites. 
These  supplemental  requirements  are 
necessarj'  because  those  persons  who 
are  responsible  for  activities  at  DOE 
sites  may  not  recognize  that  activities 
under  their  supervision  involve 
beryllium  or  are  conducted  in  areas 
where  beryllium  was  used  in  the  past. 
Workers  often  know  of  past  berylliiun 
activities  for  which  no  records  exist. 
Sampling  can  identify  beryllium 
contamination  where  the  record  reviews 
and  worker  interviews  are  not 
conclusive.  These  supplemental 
requirements  are  particularly  necessary 
because  past  beryllium  operations  at 
DOE  facilities  were  often  conducted  in 
uncontrolled  work  areas. 

Section  8S0.20(b)(3)  requires  that 
responsible  employers  conduct  air, 
surface,  and  bulk  sampling  procedures 
to  characterize  the  beryllium. 
Characterizing  the  beryllium  is 


necessary  to  assess  and  control 
beryllium  workplace  hazards. 
Responsible  employers  should  conduct 
the  sampling  that  is  appropriate  for  the 
specific  workplace  conditions  and  the 
suspected  types  and  locations  of 
beryllium  contamination.  Sampling 
techniques  could  include  collecting  area 
and  wipe  samples  and  collecting 
personal  breathing  zone  samples. 
(Sections  850.24(a),  (b),  and  lehfs) 
address  the  personal  monitoring  that 
may  be  a  component  of  the  baseline 
inventory.) 

Section  850.20(c]  requires  responsible 
employers  to  ensure  that  individuals 
conducting  the  baseline  beryllium 
inventory  activities  have  sufficient 
qualifications  in  industrial  hygiene. 
DOE  believes  that  this  provision  is 
necessary  to  ensure  that  the  inventory  is 
accurate  and  complete.  DOE  requested 
in  the  NOPR  that  interested  parties 
submit  comments  on  the  need  to 
provide  further  specification  in  the  rule 
regarding  the  minimum  qualifications 
that  an  individual  must  possess  to 
perform  certain  components  of  the 
CBDPP,  such  as  hazard  assessments  and 
exposure  monitoring.  One  alternative 
approach  suggested  was  use  of  OSHA's 
"competent  person  "  definition  to  define 
competency  of  the  individual.  Another 
alternative  was  to  require  that  hazard 
assessments  and  exposure  monitoring 
be  performed  by  a  "certified  industrial 
hygienist"  (CIH)  as  defined  by  the 
American  Board  of  Industrial  Hygiene 
(ABIH). 

DOE  received  14  comments  in 
response  to  this  request.  Two  of  the  14 
commenters  (Exs.  4,  16)  agreed  with 
DOE's  approach  in  proposed  sections 
850.20(c).  850.21(b)  and  850.24(a).  A 
commenter  (Ex.  16)  noted  that  if  more 
prescriptive  definitions  are  used  to 
define  personnel  qualifications,  the 
definitions  should  be  appropriate  to  the 
required  task.  For  Instance,  ClHs  should 
conduct  hazard  assessments,  while 
individuals  possessing  a  lower  level  of 
knowledge  should  conduct  exposure 
monitoring.  Another  commenter  (Ex.  4) 
favored  the  use  of  OSHA's  "competent 
person"  definition  over  requirements  for 
a  CIH  if  [K)E  elected  to  use  one  of  these 
more  prescriptive  definitions. 

Two  commenters  (Ex.  20.  29}  stated 
that  the  industrial  hygiene  competency 
requirements  in  proposed  sections 
850.20(c),  8S0.21(bl  and  850.24(a)  were 
too  subjective  and  recommended 
instead,  the  use  of  OSHA's  "competent 
person"  definition.  A  commenter  (Ex. 
20}  further  noted  that  OSHA's  Asbestos 
Standard,  29  CFR  1926.1101(b). 
included  definitions  for  "competent 
person,'"  '"industrial  hygienist,'"  and 
"'certified  industrial  hygienist'"  and 


outlined  specific  training  courses  that  a 
competent  person  must  complete.  Two 
other  commenters  (Exs.  3,  31)  favored 
the  use  of  OSHA's  "competent  person" 
definition  in  lieu  of  the  industrial 
hygiene  competencies,  but  took 
exception  to  the  last  phrase  of  the 
defiiiition:  "and  who  has  the 
authorization  to  take  prompt  corrective 
measures  to  eliminate  [hazards]  "  The 
commenters  were  concerned  that 
limiting  the  performance  of  assessments 
and  monitoring  to  individuals  with  the 
authority  to  take  prompt  corrective 
actions  would  exclude  other  qualified 
individuals,  such  as  third-part>' 
industrial  hygienists. 

Nine  of  the  14  commenters 
recommended  that  a  CIH  participate  at 
some  level  in  the  performance  of 
beryllium  inventories,  hazard 
assessments,  and  exposure  monitoring. 
One  commenter  (Ex.  30)  stated  that 
monitoring  and  assessments  must  be 
performed  by  a  CIH.  while  the  other 
commenters  (Exs.  3.  11,  13,  16.  19.  26. 
28.  31)  suggested  that  qualified  and 
trained  persons  working  imder  the 
direct  supervision  of  a  CIH  could 
conduct  these  tasks,  and  that  limiting 
the  actual  performance  of  monitoring 
and  assessments  to  CIHs  would  be  too 
restrictive  and  unnecessary.  Although 
these  commenters  did  not  believe  that  a 
CIH  is  needed  to  actually  perform 
monitoring  and  assessments,  many  did 
believe  that  minimum  qualifications  for 
those  individuals  performing  these  tasks 
must  be  specified  in  the  final  rule.  For 
instance,  one  commenter  (Ex.  11] 
recommended  that  DOE  require  that 
these  individuals  possess  sufficient 
industrial  hygiene  experience  in 
addition  to  knowledge.  Another 
commenter  (Ex.  13)  suggested  that  a 
CIH,  Industrial  Hygienist  in  Training 
(imT)  as  defined  by  the  ABIH,  or  person 
with  '"demonstrably  equivalent 
qualifications'"  perform  assessments  and 
monitoring.  Another  commenter  (Ex.  23) 
suggested  that  the  industrial  hygienist 
definitions  in  DOE"s  "Functional  Area 
Qualification  Standard.'"  or  as  defined 
by  AlHA.  be  used  to  prescribe  the 
qualifications  required  to  perform 
monitoring  and  assessments. 

DOE  agrees  with  the  overwhelming 
majority  of  conunenters  who  favored  a 
more  prescriptive  definition.  DOE 
believes  that  a  more  prescriptive 
definition  will  ensure  proficiency  and 
consistency  in  the  conduct  of 
assessments  and  monitoring  as  weU  as 
in  the  overall  implementation  of  the 
CBDPP.  Accordingly.  DOE  has  provided 
language  in  sections  850.20(c).  850.21(b) 
and  850.24(a)(1)  of  the  final  rule  for  the 
Use  of  qualified  individuals  such  as  a 
CIH  to  manage  and  supervise  beryllium 


inventories,  hazard  assessments,  and 
exposure  monitoring,  and  the  use  of 
individuals  with  sufficient  industrial 
hygiene  knowledge  and  experience  to 
actually  perform  these  tasks.  DOE 
believes  this  will  provide  the  level  of 
consistency  required  to  ensure  that 
hazards  are  properly  identified  and 
workers  are  appropriately  protected 
without  being  overly  prescriptive.  In 
this  regard.  DOE  agrees  with  the 
commenters  who  stated  that  the  level  of 
expertise  needed  to  perform  beryllium 
inventories,  hazard  assessment,  and 
exposure  monitoring  does  not  require  a 
CIH.  and  that  such  a  requirement  would 
cause  an  uimecessary  resource  strain  on 
both  DOE  and  its  contractors. 

Five  persons  commented  on  other 
provisions  of  the  proposed  baseline 
inventory  section.  Three  of  the 
conunenters  (Exs.  9.  21.  28)  suggested 
that  DOE  provide  in  the  final  rule 
greater  specificity  than  DOE  proposed 
for  baseline  inventory  requirements 
DOE  agrees  with  these  commenters  and 
in  the  final  rule  has  modified  the 
requirement  for  reviewing  records  to 
cover  both  current  and  historical 
records.  The  final  rule  also  modifies  the 
requirement  for  conducting  sampling  to 
specif)'  air,  surface,  and  bulk  sampling. 
DOE  believes  that  these  changes  clarify 
[X)E"5  intent,  express  good  industrial 
hygiene  practice,  and  continue  to  allow 
the  responsible  employer  appropriate 
flexibility  in  conducting  the  baseline 
inventory.  One  commenter  (Ex  9) 
suggested  that  DOE  also  specify  in  the 
final  rule  that  baseline  invtmtories 
include  the  locations  where  beryllium 
activities  are  planned.  DOE  considers 
locations  where  beryllium  activities  are 
planned  to  be  locations  of  potential 
beryllium  contamination  and  exposure 
that  must  be  included  in  the  baseline 
inventory  under  paragraph  (a),  and. 
therefore,  no  change  is  needed. 

One  commenter  (Ex.  18) 
recommended  that  the  final  rule 
mandate  the  disclosure  of  health  and 
safety  documents  related  to  past 
beryllium  emissions  and  exposures. 
DOE  has  not  included  such  a  provision 
in  the  final  rule  because  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  already 
provides  for  the  release  of  federal 
government  records,  except  for  specified 
types  of  records  that  contain  sensitive 
information,  such  as  classified 
information  relating  to  national  defense 
or  foreign  policy,  information  in 
personnel  and  medical  files,  and  trade 
secrets  or  other  confidential  business 
information.  Requests  to  DOE  for  release 
of  information  related  to  past  ber\'llium 
use  and  exposures  may  be  submitted  to 
the  appropriate  DOE  field  office.  Such 
requests  should  follow  DOE's 
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procedures  for  Freedom  of  InfonnatiOQ 
Act  requests  in  10  CFR  Part  1004.  Also 
see  the  discussion  of  public  access  to 
beryllium  records  in  the  preamble 
discussion  of  section  850.39 
[Recordkeeping  and  use  of  information). 

The  same  commenter  (Ex.  18) 
recommended  that  the  final  rule  provide 
for  independent  review  of  the 
responsible  employer's  implementation 
of  Uie  CBDPP.  DOE  does  not  think  that 
such  a  provision  is  necessary,  because 
existing  mechanisms  already  provide 
independent  oversight  of  DOE's 
contractors  and  include  independent 
oversight  of  DOE's  field  organizations. 
The  DOE  Office  of  Environment.  Safety 
and  Health's  Office  of  Oversight  is 
charged  with  providing  information  and 
analysis  needed  lo  ensure  that  DOE's 
top  management  officials.  Congress,  and 
the  public  have  an  accurate  and 
comprehensive  understanding  of  the 
effectiveness,  vulnerabilities,  and  trends 
of  IX)E'5  environment,  safety,  health, 
nuclear  safeguards,  and  security  policies 
and  programs.  In  addition,  any 
interested  individual  or  organization 
may  conduct  a  review  of  a  responsible 
employer's  compliance  with  this  rule 
based  on  information  obtained  from 
DOE. 

One  commenter  (Ex.  14) 
recommended  that  the  final  rule  provide 
funding  for  the  baseline  inventory,  and 
contended  that  responsible  employers 
will  not  conduct  the  baseline 
inventories  unless  the  funding  required 
for  this  task  is  explicidy  established  by 
the  final  rule.  DOE  does  not  require  its 
contractors  to  perform  unfunded  tasks, 
but  funding  of  DOE  programs  is 
appropriately  handled  through  the 
federal  government's  budget  process 
and  not  through  the  regulatory  process. 
DOE  expects  that  its  program  offices 
will  request  the  funds  needed  to  meet 
the  obligations  and  objectives  of  their 
programs  and  activities,  including 
compliance  with  the  CBDPP. 

Section  850.21 — Hazard  Assessment 

Because  the  identification  of  the 
possible  presence  of  beryllium  in  a 
workplace  does  not.  in  and  of  itself, 
suffice  to  determine  whether  a  hazard 
exists  or  whether  various  control 
measures  must  be  employed,  section 
850.21  of  the  final  rule  requires 
responsible  employers  to  conduct  a 
beryllium  hazard  assessment  to 
characterize  workplace  beryllium 
exposure  hazards.  This  requirement 
allows  each  site  the  flexibility  to 
determine  the  appropriate  risk-based 
approach  for  assessing  beryllium-related 
hazards  in  its  worksites  where  the 
baseline  inventory  has  established  that 
beryllium  is  present.  As  noted  by  one 


commenter  (Ex.  25),  flexibility  in 
conducting  hazard  assessments  is 
particularly  important  because 
operations,  conditions,  and  the  potential 
for  exposure  may  vary  greatly  from 
operation  to  operation  and  facility  to 
facility. 

Section  850.21(al  requires  the 
responsible  employer  to  conduct  an 
analysis  of  existing  worksite  conditions, 
exposure  data,  medical  surveillance 
trends,  and  the  exposure  potential  of 
planned  activities.  In  addition,  section 
850.21(a)  specifies  that  the  responsible 
employer  must  prioritize  potential 
exposure  activities  so  that  the  activities 
with  the  greatest  risks  of  exposure  are 
evaluated  first.  DOE  believes  that 
prioritizing  activities  is  a  logical  first 
step  in  initiating  a  hazard  assessment. 
Targeting  high-risk  beryllium  operations 
is  an  effective  way  to  reduce  potential 
beryllium  exposures  throughout  DOE 
facUiUes. 

Section  850.21(b)  requires  responsible 
employers  to  ensure  that  hazard 
assessments  are  managed  by  qualified 
individuals  (e.g.,  a  CIH),  and  that  the 
individuals  assigned  to  conduct  hazard 
assessments  have  sufficient  knowledge 
and  experience  to  perform  such 
activities  properly.  DOE  requested  in 
the  NOPR  that  interested  persons 
submit  comments  on  the  need  to  further 
specify  in  the  rule  the  minimum 
qualifications  that  an  individual  must 
possess  to  perform  certain  key 
components  of  the  CBDPP,  such  as 
hazard  assessments.  DOE  received  14 
conunents  in  response  to  this  request. 
As  noted  in  the  preamble  discussion  of 
section  850.20(c).  10  of  the  commenters 
either  suggested  or  supported 
establishing  an  additional  specification 
that  hazard  assessments  be  performed 
under  the  supervision  of  a  CIH.  DOE 
generally  agrees  with  these  commenters 
about  the  need  for  a  qualified  individual 
to  manage  hazard  assessments  and 
certain  other  tasks  required  by  the  nde. 
But  IX)E  will  not  require  that  person  to 
be  in  all  cases  a  CIH.  Thus.  DOE 
provides  in  section  850. 21(b)(1)  that  a 
qualified  individual,  such  as  a  CIH. 
must  manage  hazard  assessments 
performed  for  the  CBDPP.  By  use  of  this 
language.  DOE  leaves  open  the 
possibility  that  a  responsible  employer, 
in  a  particular  case,  may  determine  that 
someone  who  is  not  a  CIH  possesses  the 
requisite  qualifications  to  manage  the 
hpzard  assessments. 

In  addition  to  the  comments  on  the 
CIH  issue,  DOE  received  only  minor 
comments  on  section  850.21.  One 
commenter  (Ex.  21)  suggested  that  the 
exposure  potential  of  plaimed  activities 
should  be  rank  ordered  to  better  focus 
each  site's  resources  and  efforts.  DOE 


agrees  with  this  commenter.  and  in  the 
final  rule  has  modified  the  requirement 
for  hazard  assessments  to  require  the 
prioritization  of  beryllium  activities, 
begiiming  with  those  activities  that 
present  the  greatest  risks  of  eicposure. 
Another  conunenter  (Ex.  30)  was 
concerned  about  the  use  of  existing 
data,  such  as  exposure  monitoring 
results,  in  the  hazard  assessment.  While 
this  commenter  believed  that  using 
existing  data  is  appropriate,  the 
commenter  warned  against  the  potential 
for  errors  when  relating  existing  data  to 
current  operations.  In  particular,  this 
commenter  suggested  that  existing  data 
relating  to  exposure  monitoring  is  often 
not  well  documented  or  is  of  poor 
quality,  thus  making  it  difficult  to 
determine  whether  the  sampling  is 
representative  of  current  beryllium 
operations.  DOE  agrees  that  existing 
data  can  be  a  valuable  tool  if  collected 
and  documented  properly,  and  in  many 
cases  use  of  such  data  will  expedite  the 
hazard  assessment  process.  At  the  same 
time,  DOE  also  shares  this  commenter's 
concerns  regarding  the  accuracy  and 
applicability  of  existing  data  and  has 
retained  in  section  850. 21(b)  the 
requirement  for  the  hazard  assessment 
to  be  managed  by  a  qualified  individual, 
such  as  a  CIH  DOE's  intent  is  that  this 
requirement  will  help  ensure  that  the 
data  considered  in  the  hazard 
assessment  accurately  reflects  current 
site  conditions  and  hazards. 

Another  commenter  (Ex.  24)  favored 
the  triggering  of  a  hazard  assessment  at 
delectable  airborne  beryllium  levels 
from  personal  air  samples.  DOE  agrees 
that  if  such  data  is  available,  it  must  be 
considered  in  the  hazard  assessment.  As 
another  commenter  (Ex.  28)  pointed  out. 
however,  a  hazard  assessment  should 
not  be  limited  to  the  inhalation  riska 
posed  by  beryllium  but  must  also 
include  the  presence  and  characteristics 
of  beryllium  contamination  in  a  facility. 
Accordingly,  the  final  rule  requires  the 
responsible  employer  to  perform  a 
hazard  assessment  whenever  the 
baseline  inventory  establishes  the 
presence  of  beryllium  in  an  area. 

StiU  another  commenter  (Ex.  11) 
requested  that  DOE  include  a  non- 
mandatory  appendix  to  the  rule  to 
provide  guidance  on  how  to  perform  a 
hazard  assessment.  This  commenter  was 
concerned  that  inexperienced  industrial 
hygienists  may  be  called  upon  to 
perform  a  hazard  assessment,  and 
suggested  that  additional  guidance 
would  be  needed  to  assure  accuracy  and 
consistency.  DOE  believes  this  concern 
is  addressed  in  section  850.21(b),  which 
requires  that  hazard  assessments  be 
managed  by  qualified  individuals,  such 
as  CIHs,  and  performed  by  individuals 


with  sufficient  knowledge  and 
experience  to  perform  such  tasks. 
Accordingly,  DOE  has  not  included  the 
requested  appendix  to  provide  guidance 
on  how  to  perform  a  hazard  assessment 
as  a  part  of  this  rulemaking. 

Section  850.22 — Permissible  Exposure 
Limit 

In  the  NOPR  preamble,  DOE  reviewed 
the  scientific  evidence  suggesting  that 
die  current  OSHA  8-hour  TWA  PEL 
does  not  sufficiently  .protect  worker 
health.  However,  DOE  also  stated  that, 
in  its  view,  it  is  difficult  to  determine 
from  this  scientific  evidence  the 
exposure  level  necessary  to  eliminate 
the  risk  of  conU^cting  CBD.  For  this 
reason,  DOE  retained  the  existing  OSHA 
8-hr  TWA  PEL  in  proposed  section 
850.22,  and  proposed  other  provisions 
to  minimize  worker  exposure  to 
airborne  beryllium  in  DOE  facilities.  In 
addition,  DOE  included  in  proposed 
section  850.22  language  providing  that 
DOE  would  adopt  a  more  stringent  8- 
hour  TWA  PEL  if  OSHA  promulgated 
one  through  the  rulemaking  process. 
Finally.  DOE  requested  in  the  NOPR 
that  interested  persons  submit  any 
compelling  scientific  evidence  that 
would  assist  DOE  in  establishing  a  new, 
more  protective  exposure  limit  for  DOE 
facilities. 

Fifteen  persons  commented  on  the  8- 
hour  TWA  permissible  exposure  limit 
requirements  in  the  proposed  rule.  Of 
these  15  commenters,  four  supported 
DOE's  proposal  to  retain  the  OSHA  8- 
hour  TWA  PEL  (Exs.  4. 19,  25,  29).  One 
of  these  four  (Ex.  29)  took  issue  with 
DOE's  conclusion  that  the  existing 
OSHA  PEL  was  not  protective.  This 
commenter  pointed  to  the  inaccuracies 
associated  with  the  use  of  area 
monitoring  data  in  referenced  studies 
and  the  fact  that  most  of  the  referenced 
studies  acknowledged  that  infr^uent 
exposures  above  the  PEL  had  occurred 
within  the  study  group.  As  a  result,  this 
commenter  felt  that  the  OSHA  PEL 
should  be  retained  as  the  exposure  limit 
in  DOE  work  places. 

Two  commenters  cited  DOE's  policy 
established  in  DOE  Order  440.1  to  adopt 
the  more  protective  of  either  OSHA's 
PEL  or  ACGIHs  threshold  limit  value 
(TLV)  and  recommended  that  DOE 
adopt  the  AtDGIH's  proposed  8-hour 
TWA  TLV  of  0.2  (ig/m'  as  the  new  DOE 
exposure  limit  (Exs.  28.  30).  One 
commenter  (Ex  28)  also  supported 
adopting  the  proposed  ACGIH  TLV  as 
an  8-hour  TWA  action  level,  which  DOE 
has  done  in  the  final  rule.  (See  section 
850.23  in  this  Soction-by-Section 
Discussion  for  further  discussion  of  the 
action  level.)  Another  commenter 
opposed  adopting  the  proposed  ACGIH 


limit  and  took  issue  with  the  policy  in 
DOE  Order  440.1  A.  stating  that  any  new 
DOE  limit  should  be  subject  to  the 
rulemaking  process  (Ex.  16). 

Five  other  persons  suggested  that  DOE 
adopt  one  of  a  variety  of  lower  exposure 
limits  ranging  from  the  limit  of 
detection  to  the  NIOSH  Recommended 
Exposure  Limit  (RED,  which  is  a  ceiling 
limit  of  0.5  ng/mV  These  commenters 
cited  the  occurrence  of  CBD  among 
workers  exposed  to  bervllium  at  levels 
below  the  8-hour  TWA  PEL.  and  some 
of  these  commenters  argued  that  studies 
presented  in  the  Health  Effects 
discussion  of  the  NOPR  provided  a 
stifficient  basis  for  the  establishment  of 
a  new  exposure  limit  For  example,  one 
commenter  (Ex  35)  cited  two  studies 
that  evaluated  the  occurrence  of  CBD 
among  the  general  population  aroimd  a 
beryUium  plant  in  Lorain,  Ohio  (refs.  5 
and  6).  Relying  on  these  studies,  this 
commenter  suggested  that  the  U.S. 
Environmental  Protection  Agency's 
ambient  air  criterion  for  beryllium  of 
0.01  |ig/m'  could  be  used  as  a  basis  for 
a  new  8-hour  TWA  exposure  limit.  Two 
other  commenters  (Exs.  14.  24)  cited  the 
two  Lorain.  Ohio  community  studies, 
the  occurrence  of  CBD  among  workers 
with  beryllium  exposures  "well  below 
the  PEL."  a  study  published  in  1997 
(ref.  31)  which  suggests  that  beryllium 
sensitization  occurs  at  airborne 
beryUium  exposure  levels  as  low  as  0.01 
(ig/m',  and  the  DOE  policy  to  provide  a 
workplace  fi^e  of  recognized  hazards 
(DOE  Order  440.1A)  to  support  their 
position  that  workers  should  not  be 
exposed  to  any  detectable  level  of 
beryllium.  The  remaining  two 
commenters  that  ofiered  suggestions  for 
an  alternative  exposure  limit  agreed 
with  DOE's  conclusion  that  the  OSHA 
8-hour  TWA  PEL  was  not  sufficiently 
protective  and  recommended  adopting 
limits  established  by  other  occupational 
health  groups.  One  commenter  (Ex.  18) 
suggested  that  DOE  adopt  NlOSH's  REL 
as  a  DOE  exposure  limit  while  the  other 
(Ex.  22)  suggested  that  DOE  apply  a 
safety  factor  of  4  to  the  ACGIH  8-hour 
TLV  and  use  0.05  )ig/m<  as  the  new  DOE 
limit. 

Two  other  commenters  (Ex.  20.  32) 
agreed  with  DOE's  conclusion  that  the 
OSHA  8-hour  TWA  PEL  is  not 
sufficientiy  protective  and 
recommended  that  DOE  establish  a  new 
exposure  limit.  These  commenters. 
however,  did  not  offer  suggestions  for 
alternative  new  exposure  limits. 
Another  commenter  did  not  direcUy 
address  DOE's  proposal  to  retain  the 
OSHA  PEL.  but  instead  recommended 
that  DOE  should  consider  the  possible 
effects  of  particle  size  on  the  occurrence 
of  CBD. 


DOE  has  carefully  considered  each  of 
these  comments  and  available  scientific 
data,  and  continues  to  believe  that  its 
original  conclusion,  as  outlined  in  the 
proposed  rule,  remains  valid. 
Specifically.  IX)E  believes  that  existing 
scientific  data  indicates  that  there  axe 
reasonable  grounds  to  conclude  that  the 
OSHA  8-hour  TWA  PEL  for  beryllium 
may  not  be  sufficientiy  protective  of 
worker  health,  a  conclusion  supported 
by  12  of  the  15  commenters  that 
addressed  this  section  of  the  proposed 
rule.  DOE  is  particularly  influenced  by 
the  published  studies  (refs  16-17.  21) 
indicating  that  workers  exposed  below 
the  current  PEL  are  contracting 
beryUium  disease  and  exhibiting  Be- 
LPT  sensitivity  A  recent  article  by 
Eisenbud  (ref.  29)  also  concludes  that  it 
"appears"  the  current  PEL  is  not 
protective  enough. 

However.  IX)E  also  believes,  based  on 
available  scientific  data,  that  it  is 
difficult  to  determine  the  exposure  level 
necessary  to  eliminate  the  risk  of 
contracting  CBD  and.  therefore,  that  the 
best  approach  to  providing  improved 
worker  protection  is  through  the 
establishment  of  a  conservative  8-hour 
TW,^  action  level,  coupled  with 
aggressive  exposure  reduction  and 
minimization  efforts,  and  the  collection 
of  medical  surveillance  data  to  better 
understand  the  cause  of  CBD 
Accordingly,  DOE  has  retained  the 
OSHA  8-hour  TWA  PEL  in  section 
850.22  of  the  final  rule  and  has  retained 
the  action  level  concept  of  the  proposed 
rule,  although  at  a  lower  level  (see 
section  850.23  discussion).  Section 
850.22  has  been  revised  to  simply 
reference  29  CFR  1910.1000.  instead  of 
specifying  the  current  numerical  limit 
IX3E  intends  this  provision  to  result  in 
the  automatic  incorporation  of  a  more 
stringent  PEL  that  OSHA  may 
subsequentiy  promulgate.  This  does  not 
represent  a  substantive  change  to  the 
provision  as  proposed. 

In  this  rule,  however,  DOE  has 
decided  not  to  foUow  the  policy  under 
the  more  general  worker  protection 
program  established  by  DOE  Older 
440. lA  of  adopting  the  more  protective 
of  either  the  OSHA  PEL  or  the  ACGIH 
TLV.  The  incorporation  of  any  new 
ACGIH  TLV  in  this  rule  would  require 
that  DOE  conduct  a  rulemaking  on  the 
specific  exposure  level  and  present  the 
scientific  basis  for  public  comment.  ,^s 
stated  previously  in  this  St>PPt£lil£NT*BY 
INFORMATION  section,  DOE  believes, 
based  on  the  6Xi.sting  scientific 
evidence,  that  such  a  rulemaking  is 
premature  By  contrast.  DOE  may 
incorporate  an  OSHA  PEL  in  this  rule 
because  the  OSHA  PEL  is  promulgated 
foUowing  notice  and  comment 
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rulemaking,  and  the  rules  of  the  Office 
of  the  Federal  Register  permit  a 
reference  to  another  part  of  the  Code  of 
Federal  Regulations. 

DOE  proposed,  in  section  850.22(a)  of 
the  NOPR,  to  adopt  the  STEL 
esublished  by  the  ACGIH  of  10  (ig/m', 
averaged  over  a  15-minute  sampling 
period.  In  the  final  rule  the  STEL  has 
been  deleted,  because  the  proposed 
STEL  would  not  provide  any  added 
protection  for  the  worker  given  that  the 
new  action  level  of  0.2  ng/m'  would  be 
exceeded  in  less  than  15  minutes  where 
exposure  levels  are  at  lO^g/m'.  DOE  did 
not  seek  to  establish  a  lower  STEL 
because,  as  in  the  case  of  a  lower  PEL, 
available  scientific  data  do  not  provide 
a  sufficient  basis  for  the  establishment 
ofa  new  STEL. 

Section  850.23 — Action  Level 

DOE  proposed  in  the  NOPR  to 
establish  an  8-hour  TWA  action  level  of 
0.5  |ig/m^.  In  selecting  the  proposed 
action  level,  DOE  considered  a  number 
of  factors.  DOE  considered  OSHA's 
substance-specific  health  standards, 
which  typically  establish  action  levels 
for  hazardous  and  toxic  substances  at 
one-half  the  8-hour  TWA  PEL.  Applying 
this  approach  to  beryllium  would  have 
resulted  in  a  proposed  8-hour  TWA 
action  level  of  1.0  )Jg/m'.  OSHA's  action 
levels  are  premised  on  the  safety  of  its 
PELs,  and  are  set  to  provide  an 
additional  margin  of  safety.  As 
explained  in  the  preceding  discussion, 
however,  there  is  a  body  of  evidence 
suggesting  that  the  OSHA  PEL  for 
berylhum  does  not  adequately  protect 
worker  health.  Therefore.  DOE  decided 
that  a  lower  action  level  is  appropriate 
for  DOE  facilities.  According  to  the 
results  of  the  1996  DOE  survey  of  DOE 
facilities  which  reported  potential 
beryllium  exposures,  two  DOE  facilities 
(Pantex  and  Rocky  Flats)  had  already 
employed  an  action  level  of  OS  tig/m^. 
Another  facility  (Lawrence  Livermore 
National  Laboratory)  reported  the  use  of 
an  "administrative  warning  range"  of 
0.2  to  2.0  ^g/m^,  which  triggered  a 
requirement  for  an  investigation,  and  six 
IX)E  facilities  employed  an  action  level 
of  1.0  ^g/m^.  In  light  of  this  experience, 
DOE  proposed  adopting  an  action  level 
at  the  lower  end  of  existing  DOE 
complex  action  levels  (0.5  (ig/m^),  rather 
than  follow  the  typical  OSHA  practice, 
in  order  to  implement  aggressive  yet 
achievable  exposure  minimizatioo. 

The  majority  of  comments  received  on 
the  proposed  rule  agreed  with  the  DOE'S 
approach  of  using  an  action  level  that  is 
lower  than  the  typical  OSHA  action 
level,  but  called  for  an  even  tower  level 
than  DOE  bad  proposed.  The  most 
commonly  recommended  level  was  0.2 


(ig/m-\  which  is  the  same  level  as  the 
ACGIH  proposed  TLV.  Most 
conunenters  believed  that  this  level 
would  prevent  additional  cases  of 
beryllium  sensitization  and  disease. 
DOE  believes  that  there  is  reasonable 
technical  basis  for  selecting  0.2  fig/m^  as 
an  action  level,  based  on  the  following 
scientific  analyses. 

The  U.S.  Environmental  Protection 
Agency's  (EPA)  Integrated  Risk 
Information  System  includes  a 
Reference  Concentration  of  0.02  )ig/m^ 
for  beryllium,  which  is  "an  estimate 
(with  uncertainty  spanning  perhaps  an 
order  of  magnitude)  of  a  continuous 
inhalation  exposure  to  the  human 
population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
an  appreciable  risk  of  noncancer  effects 
during  a  lifetime"  (ref  33).  This 
concentration  is  based  on  epidemiology 
studies.  This  continuous  24-hour  per 
day,  level  translates  into  an  8-hour  TWA 
level  of  0.84  ^g/m'. 

Merrill  Eisenbud  conducted  a  study  of 
CBD  based  on  air  sampling,  atmospheric 
dispersion  modeling,  and  analysis  of  a 
beryllium  production  plant's  past 
operations.  Eisenbud  concluded  that  the 
lowest  l)eryllium  concentration  at  the  3/ 
4-mile  boundary,  beyond  which  no 
community  cases  of  chronic  beryllium 
disease  were  found,  was  0.025  ng/m' 
during  the  7-year  period  the  plant 
operated  at  full  capacity  (ref  29).  This 
24-hour  per  day  level  translates  into  an 
8-hour  TTVA  level  of  0.84  ^i%/^l',  which 
essentially  is  the  same  level  that  the 
EPA  found  to  be  without  appreciable 
risk  of  causing  noncancer  ejects  (i.e., 
CBD). 

The  ACGIH,  a  professional 
organization  that  publishes 
occupational  health  consensus 
standards,  has  proposed  to  change  its  8- 
hour  TWA  TLV  from  2  ng/m'  to  0.2  ng/ 
m-^,  l}ased  on  its  review  of  recent 
beryllium  epidemiology  studies  (ref 
32). 

The  DOE  recognizes  that  the  EPA 
(0.84  tig/m'),  Eisenbud  (0.84  )ig/m'),  and 
ACGIH  (0.2  |ig/m<)  levels  are  normally 
used  as  exposure  limits  rather  than 
action  levels.  However,  based  on 
limitations  of  the  studies  done  to  date, 
the  difficulties  in  determining  a  safe 
threshold  level  for  occupational 
exposure  to  beryllium,  and  DOE's 
decision  to  implement  aggressive 
exposure  reduction  and  minimization 
efforts,  DOE  has  decided  that  the  most 
prudent  course  is  to  lower  the  action 
level  to  0.2  |ig/m^  rather  than  set  a  new 
exposure  limit.  The  available'science 
suggests  that  this  level  would  be 
protective;  is  one-quarter  of  the  EPA  and 
Eisenbud  levels  and  the  same  as  the 
ACGIH  proposed  level.  This  is  the 


lowest  action  or  trigger  level  reported  by 
any  DOE  facility  under  the  interim 
CBDPP.  and  a  lower  level  has  not  been 
demonstrated  as  being  practicable. 
Lowering  the  action  level  to  0.2  Mg/m' 
will  result  in  greater  protection  for  the 
affected  DOE  work  force  by  triggering 
additional  monitoring,  surveillance, 
respiratory  protection,  and  other 
protective  measures. 

Benefits  of  lowering  the  action  level. 
As  specified  in  this  rule,  the  action  level 
triggers  the  use  of  a  number  of  controls 
and  protective  measures  designed  to 
protect  employees  bom  exposures  to 
berylliiun,  including: 

•  Periodic  exposure  monitoring  (10 
CFR  850.24  (c)); 

•  Exposure  reduction  and 
minimization  measure  (10  CFR 
850.25);* 

•  Regulated  areas  (10  CFR  850.26); 

•  Hygiene  facilities  and  practices  (10 
CFR  850.27); 

•  Respiratory  protection  (10  CFR 
850.28);  and 

•  Protective  clothing  and  equipment 
(10  CFR  850.29). 

Thus,  DOE  sites  where  exposure 
levels  exceed  the  action  level  would  be 
required  to  implement  these  controls  to 
provide  further  protection  to  workers 
exposed  above  the  action  level.  This 
additional  protection  will  reduce  the 
exposure  levels  experienced  by  these 
workers,  consequently  reducing  their 
risk  of  developing  beryllium-related 
disease  and  other  health  effects.  Setting 
the  action  level  at  0.2  Mg/m',  as  opposed 
to  0.5  |xg/m\  does  not  alter  the  set  of 
controls  that  are  triggered,''  but  does 
alter  the  timing  of  these  additional 
controls.  The  additional  protective 
measures  triggered  by  the  action  level 
will  be  put  into  effect  earlier.  For 
example,  consider  an  activity  where 
airborne  concentrations  of  beryllium 
start  very  low  (below  0.2  |ig/m-'),  but  rise 
over  time  (e.g.,  over  a  course  of  days  or 
weeks)  in  the  workplace.  Assume  also 
that  airborne  concentrations  will 
eventually  exceed  0  5  Jig/m'.  If  the 
responsible  employer  recognizes  the 
potential  for  exposures  to  exceed  the 
action  level  in  this  activity,  this  rule  (as 
well  as  prudent  industrial  hygiene 
practice)  would  require  the  responsible 
employer  to  conduct  exposure 


*  The  rule  does  no!  require  that  exposure 
retjuction  and  minimizatioD  eSbrta  (e.g., 
engineering  controls  and  work  practices)  be 
triggered  by  the  action  level.  DOE  expects,  however, 
that  affected  sites  will  specify  that  some 
engineering  controls  and  work  practlcei>  be 
triggered  by  the  action  level  in  their  CBDPP  planf. 

'  DOE  didalterthesetofcontrolsthatare 
triggered  by  the  action  level  between  the  proposed 
and  the  final  rule.  This,  however,  wax  not  done  as 
a  result  of  setting  a  lower  acUon  level,  but  was  In 
response  to  coiuments  on  the  proposed  rule. 
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monitoring  to  determine  if  and  when 
the  action  level  is  exceeded.  In  this 
situation,  once  the  0.2  (ig/m^  threshold 
is  crossed,  the  responsible  employer 
would  be  required  to  implement  the 
controls  specified  above,  and  workers 
would  benefit  from  the  additional 
protection  provided  by  those  controls. 
Under  an  action  level  of  0.5  ng/m', 
protective  measures  would  not  be 
implemented  until  the  airborne 
concentrations  exceeded  0.5  ^g/m'. 
Thus,  during  the  time  that  exposures  are 
between  0.2  ng/m^  and  0.5  ng/m', 
workers  would  not  be  afforded  the 
additional  protection  of  the  triggered 
controls.  Thus,  the  first  incremental 
benefit  of  setting  the  action  level  lower 
is  the  reduction  in  risk  afforded  by  the 
controls  triggered  during  the  time  that 
exposures  are  between  0.2  ng/m^  and 
O.S  )ig/m'  (See  Table  9). 

Tibe  second  benefit  from  setting  the 
action  level  lower  is  to  expand  the 
niunber  of  workers  afforded  the 
additional  controls  (See  Table  10).  DOE 
believes  there  are  a  number  of  workers 
exposed  to  airborne  concentrations  of 
beiyllium  between  0.2  tig/m^  and  0.5 


)ig/m^,  but  who  are  never  exposed  above 
0.5  ^g/m'.  DOE  estimates  that  between 
342  and  460  workers  may  be  exposed  at 
these  levels.'  Under  an  action  level  of 
0.5  ^g/m^,  these  workers  would  not  be 
afforded  the  protection  of  controls 
triggered  by  the  action  level.  Under  an 
action  level  of  0.2  ng/m'.  however,  these 
workers  are  afforded  the  additional 
controls.  These  additional  controls  will 
reduce  the  exposures  faced  by  these  - 
workers,  leading  to  a  reduction  in  their 
risk  of  developing  beryllium-related 
disease  and  other  health  effects.  Thus, 
the  second  benefit  of  using  the  lower 
action  level  is  a  reduction  in  risk  among 
workers  exposed  to  airborne 
concentrations  between  0.2  ^g/m-^  and 
0.5  tig/mV 

Quantitative  estimates  of  the 
reduction  in  risk  and  the  consequent 
reduction  in  the  incidence  of  beiylliimi- 
related  disease  and  other  health  effects 
are  not  possible  due  to  a  lack  of 
necessary  information.  As  discussed  in 
this  preamble  and  the  Economic 
Analysis  (Chapter  1,  Section  1.1).  no 
quantitative  dose-response  relationship 
has  been  defined  for  berylliimi.  Without 


this  information.  DOE  is  imable  to 
provide  a  quantitative  estimate  of  the 
benefit  of  using  a  lower  action  level. 
Nevertheless.  DOE  believes  that  the  use 
of  0.2  (ig/m^  action  level  as  apposed  to 
the  OS  |ig/m'  is  justified  based  on  the 
lienefits  discussed  above  and  the 
number  of  comments  that  suggested  that 
an  action  level  lower  than  0.5  ^m>  is 
necessary. 

Other  issues.  This  revision  to  the  final 
rule  does  not  accommodate  the 
comments  (Exs.  12, 18.  32)  that  urged 
DOE  to  lower  its  action  level  to  any 
detetSable  level  of  beryllium  DOE 
believes  it  would  not  be  practicable  to 
use  any  detectable  level  of  berylliimi  as 
its  action  level  because  beryllium  is 
ubiquitous;  it  can  be  detected  virtually 
anywhere  if  a  sufficiently  large  air 
sample  is  taken.  Furthermore,  accortling 
to  the  EPA's  Integrated  Risk  Information 
System,  discussed  above,  the  United 
States  population  is  being  exposed  to 
detectable  background  levels  of 
beryllium  without  an  appreciable  risk  of 
contracting  CBD  in  their  lifetime. 
Therefore,  that  level  is  not  supported  by 
the  available  science. 


Table  9.— Comparative  Cost  Analysis  for  Different  Action  Levels 


Category/requirement 


Requirements  Triggered  By  The  Action  Level  in  the  Final  Huie: 

Periodic  expostjre  monitoring 

Notify  vvorkers  monitoring  results  .„ „..„. 

Exposure  reduction  and  minimization  

Regulated  areas  _„„.„„ „ .•.,.. 

Change  rooms  and  stxiwets  „.. 

Respiratory  protection 

Protective  clolhing  ., „ „„ 

Disposal  of  protective  dottiing 


Subtotal  „.._ 

Other  Requirements  . .„„,.„ 

Total  for  all  requirements ' 


Annualized 
cost  lor  0.2 
HH/m'  ao- 
ticn  level 
(nnaifule) 


SI  .962.620 

66,932 

2,707.636 

0 

249.730 

9.065 

0 

0 


4.996.004 
26.5S5.397 


31.551,401 


0.5  uglni'  action  level 


Annualized 
cost 


$1,104,421 

40,411 

=  2,707,636 

0 

249,730 

9.08S 

0 

0 


4,111,284 
26,555,397 


DKfeience 

from  0J3|i9' 

m>  action 


((858,199) 
(26.521) 
0 
0 
0 
0 
0 
0 


(684.720) 
0 


30,666,680  '      (884,720) 


0.1  tiglm'  Action  level 


Annualtzsd 
cost 


S3.S74.937 

82,104 

3,579.513 

8.496 

272.337 

342,495 

382.528 

42.738 


Difference 

from  OJZ^xg/ 

mJt^' 


SI  .61 2.31 7 

15.171 

871.877 

8,496 

22,607 

333,410 

382.528 

42.738 


8.285.149  I 
26,555,397 


3289.144 
0 


34.840.545         3.289.144 


Note:  Column  totals  may  contain  some  rounding  error. 

I  For  this  row,  the  annualized  cost  represents  the  annualized  cost  of  the  promseO  njle  lor  the  specifieo  action  level. 

=  The  costs  tor  exposure  reduction  ana  minimization  may  be  lo«i«r  wtth  a  0.5  |ig/m'  action  level  since  fewer  requirements  would  be  triggered 
under  Ihe  higher  action  level  The  information  provided  to  DOE  by  ttw  sites,  however,  did  not  contain  enough  infonrialion  to  malce  an  estimate  ol 
tfie  reduction  in  the  costs  for  this  categoryT 


■*  The  lower  hound  estimate  (342)  is  the  difference 
betwean  the  number  of  workers  exposed  above  the 
O.S  pg/m^  action  level  sstiroated  in  the  Economic 
Analysis  (EA)  for  the  proposed  rule  (894  workers) 
and  the  number  of  workers  exposed  above  the  0.2 
pg/m'  action  level  estimated  in  the  EA  for  the  final 
rule  (1,236  workers).  The  estimates  contained  in  the 
two  versions  of  the  EA  ale  not.  however,  completely 


comparable.  In  developing  the  EA  for  the  final  rule. 
COE  otrtained  new  data  from  the  sites  on  the 
number  of  woiken  exposed  above  0.2  pg^mV  For 
some  sites,  the  rapoited  number  of  workers  exposed 
above  0.2  pg/m'  w«s  less  than  DOE's  previous 
estimate  of  the  Dumber  expoaad  kbove  0.5  lig/m^. 
To  correct  for  this  incooaistelicy,  DOE  used  the 
minhnuro  of  the  two  estimates  for  each  site  as  an 


estimate  of  the  number  exposed  above  0.5  pg/mv 
Hits  resulted  in  an  estiinaled  776  workers  exposed 
above  0  5  lig/m'.  The  difcrence  between  this  new 
estimate  and  the  <Ktimai*d  number  exposed  above 
0.2  Mg/'m'  (1 .236  workers)  provides  the  apper  bound 
estimate  (460  wnckeis). 
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Table  10.— Estimated  Number  of  WonKEns  by  Exposure  Level 


Befyllium  exposure  levels  (jig/m3) 

EsUmawd 
number  ot 
woikeis' 

Percent  of  all 

affected  worti- 

ers 

0  0  to  0  1                                           ...  — •—      ««»» • ".«.     «-« .— 

0 
398 

34210  460 
77610  894 

0 

244 

20.9  to  28.2 

f^X>ov9  0  5                                                                ™.....«...«.«..„.™.™.     ™„..«..«..™..«««— —.——......«..— ... 

47.5  to  54.7 

Total " 

1.634 
1.634 
1.236 

100 
100 

Total  Above  02                                                 

75,6 

'  The  Economic  Analysis  |EA)  for  the  final  mie  estimates  ttuit  1 .236  wottiers  are  exposed  above  ttie  action  limit  of  0.2  MO/m^  and  ttial  a  total  of 
1.634  wortters  are  currently  exposed  to  beryllium.  Thus.  398  worKers  must  be  exposed  below  0,2  (ig/m^  (398  =  1.634-  1.236)  Grven  ttial  meas- 
urements of  exposure  levels  below  0  l  ng/m'  begin  to  near  ine  detetuon  limits,  DOE  assumes  mat  all  workers  exposed  below  0,2  ng/m'  would 
be  in  the  0,1  to  0.2  group.  Next,  DOE  estimated  the  upper  tx>ur>d  of  the  above  0,5  group  by  taking  the  estimated  number  of  wortters  exposed 
above  0  5  ii^m^  Irom  the  EA  lor  the  proposed  rule  (i  e  .  894  wortcers).  The  difference  between  this  number  and  1,236  (the  number  exposed 
atiove  0,2  u*rni)  provided  the  lower  bound  of  the  0  2  to  0,5  group  (342  =  1,236*894),  To  provide  the  kjwer  Sound  of  the  above  0,5  group  (776 
workers).  DOE  correded  for  an  inconsistency  between  the  EA  tor  the  proposed  rule  and  the  EA  lor  the  final  rule  In  developing  the  EA  for  the 
final  rule.  DOE  obtained  new  data  from  the  sites  on  tfie  number  of  workers  exposed  above  0,2  pg/m^.  For  some  sites,  the  reported  number  of 
workers  exposed  above  0,2  ug;'nv>  was  less  than  DOE'S  previous  estimate  of  the  number  exposed  above  0,5  pg/m'  (in  the  EA  for  the  proposed 
mfe).  To  correct  for  this  inconsistency,  DOE  used  the  minimum  of  the  tvro  estimates  (i  e  .  the  estimated  number  of  workers  exposed  above  0,2 
ug/m3  in  the  EA  for  the  final  rule  ana  the  aHiniatad  number  of  workers  exposed  above  0  5  ng/m'  in  the  EA  lor  the  proposed  mIe)  for  each  site 
as  an  estimate  of  the  number  exposed  above  0.5  (ig/m'  This  resulted  m  an  estimaied  776  workers  exposed  above  0.5  uo(m'  which  DOE  uses 
as  the  kswer  bound  for  that  group.  The  dHterance  between  this  number  and  the  estimated  number  exposed  above  0.2  iig/nfi  (1 ,236  workers)  pro- 
vides the  upper  bound  estimate  for  the  0.2  to  0  5  group  (460  =  1 .236  -  776). 

Note:  Cotumn  total  may  contain  some  rounding  error. 


Section  850.24 — Exposuie  Monitoring 

Section  850.24  establishes  CBDPP 
worker  exposuie  monitoring 
requirements.  The  exposure  monitoring 
provisions  in  this  section  are  necessary 
to  determine  the  extent  of  exposure  at 
the  worksite;  prevent  worker 
overexposure;  identify  the  soiirces  of 
exposure  to  berylliiun;  collect  exposure 
data  so  that  the  responsible  employer 
can  select  the  proper  control  methods  to 
tie  used:  evaluate  the  effectiveness  of 
selected  controls;  and  provide  continual 
feedback  on  the  effectiveness  of  the 
program  in  controlling  exposures.  These 
requirements  are  more  specific  than  the 
provisions  of  exposure  monitoring  in 
DOE  Order  440.1A. 

Exposure  monitoring  is  important  not 
only  to  determine  the  level  of  beryllium 
to  which  workers  are  exposed  and  the 
frequency  at  which  workers  should  be 
monitored,  but  also  to  determine 
whether  other  protective  provisions  of 
the  rule  need  to  be  implemented.  The 
employer's  obligation  to  provide 
respiratory  protection  under  section 
850.28,  for  example,  is  triggered  by 
monitoring  results  showing  that  a 
worker  is  exposed  at  or  above  the  action 
level.  Exposure  monitoring  results  also 
may  help  DOE  to  resolve  uncertainties 
regarding  the  adequacy  of  the  existing 
ber>lUum  PEL  and  to  refine  the 
requirements  of  this  rule  as  needed  to 
protect  worker  health. 

Because  of  the  importance  of 
adequately  characterizing  and 
monitoring  worker  exposures  to 
lierylliiun,  DOE  included  a  specific 
request  in  the  NOPR  asking  interested 


persons  for  views  or  information  on  the 
need  for  daily  exposure  monitoring  of 
all  berylliiun  workers.  DOE  was 
considering  whether  daily  exposure 
monitoring  was  needed  to  document 
and  characterize  more  completely  a 
worker's  exposure  to  beryllium,  and  to 
better  evaluate  the  adequacy  of  existing 
exposure  levels  or  determine 
appropriate  levels  for  alternative 
exposure  limits.  Of  the  ten  commenters 
who  responded  to  this  request  for 
information,  three  favored  a  daily 
monitoring  requirement  while  seven 
were  opposed. 

The  commenters  who  favored  daily 
monitoring  for  all  workers  (Exs.  18,  25, 
30)  argued  that  daily  monitoring  of  each 
worker  would  more  accurately 
document  and  characterize  beryllium 
exposures.  One  commenter  (Ex.  16) 
suggested  that  initial  daily  monitoring 
coidd  be  replaced  with  periodic 
monitoring  after  sufficient  data  was 
obtained.  Another  (Ex.  30)  noted  that 
daily  exposure  monitoring  might  be  the 
oidy  accurate  way  to  determine 
exposures  diuing  changing  workplace 
conditions.  This  commenter  suggested 
that  daily  monitoring  is  important  in 
identifying  specific  work  activities  that 
contribute  to  the  worker  exposures. 

The  majority  of  commenters 
responding  to  this  request  (Exs.  3,  4, 16, 
17,  26,  28,  29)  objected  to  daily 
monitoring  of  all  workers  to  determine 
beryllium  exposures.  These  commenters 
stated  that  daily  monitoring  would 
generate  large  amounts  of  data,  at  great 
cost,  while  producing  litUe  or  no  added 
t>enefit.  Some  of  these  commenters  (Exs. 


3,  26,  28,  29)  bvored  representative 
sampling  of  the  workplace,  using 
statistical  analysis  to  determine  the 
number  of  samples  required.  These 
commenters  asserted  that  the  principal 
benefits  of  a  statistically-based 
monitoring  strategy  would  be  the 
reduction  in  the  number  of  samples 
needed  and  resources  used. 

After  considering  all  of  the  comments, 
DOE  agrees  that  daily  monitoring  would 
be  luinecessarily  burdensome  for 
responsible  employers,  and  that  a 
statistically-based  approach  will  ensure 
the  adequate  characterization  of  worker 
exposures.  This  position  is  reflected  in 
section  850.24(b),  as  discussed  below. 

Section  850. 24(a)  requires  that 
exposure  monitoring  be  managed  by  a 
qualified  individual  such  as  a  CIH,  and 
conducted  by  individuals  with 
sufficient  industrial  hygiene  knowledge 
and  experience.  DOE  requested  in  the 
NOPR  that  interested  persons  submit 
comments  on  the  need  to  further  specify 
the  minimiun  qualifications  that  an 
individual  must  possess  to  perform 
certain  key  ftmctions  under  the  CBDPP, 
including  exposiu^  monitoring.  Most  of 
the  commenters  suggested  or  supported 
adding  a  requirement  that  exposure 
monitoring  be  performed  under  the 
supervision  of  a  CIH.  DOE  agrees  that  a 
CIH  is  often  best  qualified  to  manage 
exposure  monitoring  activities,  and 
provides  in  section  850.24(a)(1)  that 
exposuie  monitoring  performed  for  the 
CBDPP  be  managed  by  a  qualified 
individual,  such  as  a  CIH.  However,  in 
keeping  with  the  performance-based 
philosophy  underlying  this  rule,  DOE 
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does  not  preclude  a  responsible 
employer  from  determining,  in  a 
particular  situation,  that  a  person  other 
than  a  CIH  possesses  the  requisite 
knowledge  to  perform  this  function. 
Most  of  the  commenters  were  of  the 
view  that  individuals  conducting  the 
monitoring,  under  the  management  of  a 
qualified  individual,  need  sufficient 
knowledge  and  experience  but  not 
necessarily  the  same  level  of 
qualification  as  a  CIH. 

Section  850.24(b)  requires  the 
responsible  employer  to  perform  initial 
exposiue  monitoring  for  all  persons  who 
work  in  areas  that  may  have  airborne 
concentrations  of  beryllium,  as 
determined  thiough  the  baseline 
beryllium  inventory  and  hazard 
assessment.  The  responsible  employer 
must  employ  a  statistically-based 
monitoring  strategy  to  obtain  the 
number  of  samples  needed  to 
characterize  worker  exposures.  The 
initial  exposure  information  is 
necessary  to  determine  the  need  for 
engineering  and  work  practice  controls, 
to  select  appropriate  personal  protective 
clothing  and  respiratory  protective 
equipment  where  needed,  and  to 
identify  the  need  to  establish  regulated 
areas.  One  commenter  (Ex.  28) 
recommended  that  sampling  should  be 
conducted  to  determine  particle  size 
and  chemical  characterization  of  the 
potential  exposure,  and  another 
commenter  (Ex.  30)  recommended  use 
of  particle  size-selective  personal 
monitoring.  DOE  has  decided  to  leave 
details  of  this  nature  to  the  qualified 
individual  who  manages  exposure 
monitoring  imder  the  CBDPP,  rather 
than  attempt  to  prescribe  them  in 
regulations.  This  type  of  issue  also  may 
be  addressed  in  futiire  DOE  guidance  on 
implementing  the  CBDPP. 

Section  850.24(b)(1)  requires  the 
responsible  employer  to  determine  the 
beryllium  expostire  of  workers  by 
collecting  personal  breathing  zone 
samples  that  reflect  worker's  expostu'e 
to  airborne  concentrations  of  beryllium 
over  an  eight-hour  period.  As  specified 
in  the  definition  of  "worker  exposure  ' 
in  section  850.3,  this  is  a  measiu'ement 
of  the  exposuie  that  would  occtu  if  the 
workei  were  not  using  respiratory 
protective  equipment.  Section  850.3 
also  includes  a  definition  of  'breathing 
zone,"  which  means  "a  hemisphere 
forward  of  the  shoulders,  centered  on 
the  mouth  and  nose,  with  a  radius  of  6 
to  9  inches."  Thus,  a  breathing  zone 
sample  is  taken  as  close  as  practical  to 
the  nose  and  mouth  of  the  worker.  For 
a  ftdl  description  of  breathing  zone 
samples,  see  OSHA's  Instruction  CPL  2- 
2.20B.  CH-1.  Nov.  13. 1990. 


DOE  recognizes  that  many  of  its 
responsible  employers  may  have 
performed  initial  monitoring  as  part  of 
their  efforts  to  implement  DOE  Notice 
440.1.  DOE  does  not  intend  to  require 
employers  to  repeat  these  efforts  if  they 
are  adequate  under  the  rule. 
Accordingly,  section  850.24(b)(2)  allows 
employers  to  use  initial  monitoring  data 
collected  within  1 2  months  before  the 
effective  date  of  this  rule  to  satisfy  the 
rule's  initial  monitoring  reqtiirements. 
One  commenter  (Ex.  31)  cautioned  DOE 
that  any  sampling  performed  prior  to 
the  issuance  of  the  final  beryllium  rule 
should  only  tie  accepted  by  DOE  if  the 
work  conditions  during  the  sampling 
period  are  the  same  as  current 
conditions.  DOE  agrees  with  this 
commenter,  and  notes  that  several 
provisions  of  the  final  rule  require 
responsible  employers  to  ensure  that 
sampling  results  reflect  current 
workplace  conditions.  Specifically, 
section  850.24(b)  requires  that  the 
responsible  employer  obtain  a  sufficient 
number  of  sample  results  to  adequately 
characterize  exposures,  and  section 
850.24(d)  requires  that  the  responsible 
employer  perform  additional  monitoring 
if  operations,  maintenance,  or 
procedures  change,  or  if  the  responsible 
employer  has  any  reason  to  suspect  a 
change  has  occurred  which  may  result 
in  new  or  additional  exposures.  Further. 
DOE  beUeves  that  the  requirement  that 
exposure  monitoring  be  managed  by  a 
qualified  individual  will  help  assure 
that  exposure  monitoring  results 
accurately  characterize  worker 
exposures. 

Section  850.24(c)  requires  the 
responsible  employer  to  conduct 
periodic  exposure  monitoring  of 
workers  who  work  in  areas  where 
airborne  concentrations  of  beryllitmi  are 
at  or  above  the  action  level.  Periodic 
monitoring  provides  the  responsible 
employer  with  assiuance  that  workers 
are  not  experiencing  higher  exposures 
that  may  require  the  use  of  additional 
controls.  In  addition,  periodic 
monitoring  reminds  workers  and 
responsible  employers  of  the  continued 
need  to  protect  against  the  hazards 
associated  with  exposure  to  beryllium. 
The  collection  of  exposure  monitoring 
data  also  enables  the  SOMD  to  be 
informed  of  the  existence  and  extent  of 
potential  soiu-ces  of  beryllium  expostire. 

Some  commenters  argued  that  the 
periodic  monitoring  requirements  in  the 
nde  shoidd  be  more  conservative  than 
proposed  in  the  NOPR.  For  instance, 
one  commenter  (Ex.  13)  recommended 
that  the  requirement  for  periodic 
monitoring  be  implemented  if  employee 
exposiues  exceed  10%  of  the  PEL  while 
another  commsnto:  (Ex.  18)  suggested 


that  periodic  monitoring  be  required  for 
all  workers  regardless  of  previously 
measured  exposiu^s.  DOE  has 
addressed  the  first  commenter's 
concerns  by  establishing  the  action  level 
in  the  final  rule  at  no  gzeater  than  0.2 
Hg/m»  (ten  percent  of  the  PEL)  DOE 
does  not  beUeve  that  periodic 
monitoring  should  be  mandated  for  all 
workers  regardless  of  exposiue  level,  as 
suggested  by  the  other  commenter,  but 
rather  that  the  responsible  employer 
shotdd  determine  the  frequency  of 
periodic  monitoring  where  levels  are 
below  the  action  level.  However.  DOE 
does  encourage  sites  to  establish  lower 
action  levels  to  trigger  components  of 
their  CBDPP,  as  part  of  their  exposure 
reduction  and  minimization  efforts 
required  imder  section  850.25. 

A  third  commenter  (Ex.  14), 
addressing  the  periodic  monitoring 
requirements  of  proposed  section 
850.24(c),  stated  tiiat  periodic 
monitoring  on  a  continuous  basis  is  the 
only  way  to  determine  worker 
exposiues  While  DOE  acknowledges 
that  certain  operations  may  warrant 
continuous  monitoring  due  to  the 
dynamic  nature  of  day-to-day 
operations,  DOE  believes  that  an 
inflexible,  one-size-fits  all  monitoring 
policy  is  inappropriate  due  to  the  wide 
range  of  beryllium-related  operations 
within  the  DOE  complex.  Accordingly, 
DOE  provides  responsible  employers 
the  flexibility  to  determine  the 
monitoring  frequency  that  is  needed  to 
sufficiently  characterize  worker 
exposiures.  DOE  believes  that 
responsible  employers  are  best 
positioned  to  evaluate  the  potential 
variability  of  worker  exposures  in  their 
operations  and  to  tailor  their  periodic 
monitoring  approaches  as  appropriate 
Nevertheless,  tiecause  slight  process  or 
procedural  changes  may  go  unnoticed 
over  time  and  because  equipment 
maintenance,  aging,  or  deterioration  can 
affect  performance,  DOE,  in  section 
850.24(c),  is  requiring  a  minimiun 
exposure  monitoring  frequency  of  every 
3  months  (quarterly)  for  workers  who 
are  exposed  to  airborne  concentrations 
of  beryllium  at  or  above  the  action  level. 

DOE  recognizes  that  the  minimum 
quarterly  monitoring  of  workers 
exposed  at  or  above  the  action  level  is 
more  frequent  than  is  required  in  most 
OSHA  expanded  health  standards. 
However,  DOE  considers  this  minimum 
monitoring  &equenc:y  to  be  necessary 
due  to  the  uncertainties  regarding  the 
adequacy  of  the  current  PEL.  To 
supplement  this  periodic  monitoring 
requirement,  section  850.24(d)  requires 
that  responsible  employers  perform 
additional  exposure  monitoring  when 
beryllium-related  operations  or 
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procedures  change,  or  they  have  any 
reason  to  suspect  a  change,  which  may 
cause  new  or  additional  exposures  to 
workers.  This  additional  monitoring  is 
needed  to  protect  workers  from  elevated 
exposures  resulting  from  changed 
circumstances,  to  quantify  how  changes 
affect  worker  exposure  to  airborne 
beryllium,  to  ensure  the  continued 
effectiveness  of  existing  engineering  and 
work-practice  controls,  and  to  identify' 
the  ne«d  for  additional  control  measures 
to  minimize  worker  exposure  to 
beryllium. 

To  obtain  accurate  exposure 
monitoring  results,  section  850.24(e) 
requires  that  responsible  employers  use 
monitoring  and  analytical  methods  that 
have  acctiracy.  at  a  confidence  level  of 
95  percent,  of  not  less  than  plus  or 
minus  25  percent  for  airborne 
concentrations  of  beryllium  at  the  action 
level.  The  main  reason  DOE  is  requiring 
this  degree  of  accuracy  for  exposure 
monitoring  results  is  to  ensure  that 
exposure  monitoring  results  are 
sufficiently  actnirate  at  the  exposure 
level  that  is  relevant  for  the  CBDPP. 
Accuracy  of  measurements  is  critical, 
since  certain  central  requirements  of  the 
rule  (e.g..  engineering  controls,  exposure 
reduction  and  minimization,  respirator 
use,  and  regulated  areas)  are  triggered 
by  measured  worker  exposures  that 
meet  or  exceed  the  action  level.  In 
addition,  the  medical  removal  provision 
requires  that  a  removed  worker  not  be 
placed  in  a  job  where  exposure  levels 
are  at  or  above  the  action  level. 

Section  850.24(f)  further  ensures  the 
quality  of  monitoring  results  by 
requiring  that  all  laboratory  analyses  of 
air  sampling  data  be  performed  in  a 
laboratory  accredited  for  metals  by  the 
AIHA,  or  a  laboratory  that  demonstrates 
quality  assurance  for  metals  that  is 
equivalent  to  AIHA  accreditation. 
Equivalency  to  AIHA's  accreditation 
means  that  a  laboratory  can  demonstrate 
that  their  testing  protocols  meet  the 
accreditation  standards  of  AIHA.  These 
accuracy  and  quality  requirements  are 
consistent  with  similar  requirements 
that  appear  in  many  of  OSHA's 
expanded  health  standards  for  toxic 
substances.  The  only  commenter  (Ex. 
13)  to  address  this  issue  agreed  with 
DOE  that  the  use  of  an  AIHA  accredited 
laboratory  will  ensure  the  quality 
control,  consistency,  and  accuracy  of 
beryllium  sample  analyses  DOE  has 
added  to  the  final  rule  the  language  "or 
a  laboratory  that  demonstrates  quality 
assurance  for  metals  analysis  that  is 
equivalent  to  AIHA  accreditation."  to 
provide  responsible  employers  more 
flexibility  in  selecting  a  laboratory  and 
to  allow  the  use  of  an  appropriate 


laboratory  currently  being  used  by  the 
einployer. 

Section  850.24(g)(1)  requires 
responsible  employers  to  notify  affected 
workers  of  monitoring  results,  in 
writing,  within  10  working  days  of 
receipt  of  the  monitoring  results.  This 
section  also  provides  responsible 
employers  with  two  alternative  methods 
of  worker  notification:  (1)  written 
notification  to  each  affected  worker,  or 
(2)  posting  of  monitoring  results  in  a 
location  or  locations  readily  accessible 
to  affected  workers.  Two  commenters 
[Exs.  16,  23)  expressed  concern  about 
the  use  of  personal  identifiers  in  posted 
monitoring  results,  citing  worker 
privacy  concerns. 

One  commenter  (Ex.  26)  objected 
strongly  to  DOE's  proposal  to  provide 
notice  to  workers  in  a  manner  that  does 
not  identify  the  worker.  This  commenter 
argued  that  not  only  is  there  no  right  to 
privacy  implicated  by  posting  of 
sampling  results,  but  that  anonymous 
notificatioQ  would  not  further  personal 
accountability  for  work  practices.  This 
commenter  cited  the  Atomic  Weapons 
Establishment's  (AWE)  experience  at  its 
Cardiff  [United  Kingdom)  facility  to 
show  the  beneficial  effects  of  peer 
pressiu'e  on  individual  workers' 
adherence  to  good  work  practice.  DOE 
recognizes  AWE's  experience  and  the 
benefits  of  peer  pressure  on  workers' 
adherence  to  good  work  practices. 
However,  DOE  is  following  the 
approach  used  in  OSHA's  substance- 
specific  standards  that  have  posting 
requirements,  which  does  not 
incorporate  the  principle  of  applying 
peer  pressure  to  establish  good  work 
practice  procedures.  DOE.  therefore, 
provides  in  the  final  rule  that  when  the 
posting  option  is  selected,  responsible 
employers  must  post  the  results  without 
disclosing  the  identity  of  the  affected 
workers.  This  protection  of  workers' 
privacy  is  consistent  with  OSHA's 
substance-specific  standards  that  have 
posting  requirements. 

Sections  BS0.24(gJ(2l  and  (3)  deal 
with  cases  in  which  monitoring  results 
indicate  that  the  worker  exposure  level 
meets  or  exceeds  the  action  level.  In 
such  cases,  the  responsible  employer  is 
required  by  paragraph  (g)(2)  to  include 
in  the  notice  to  workers  a  description  of 
the  corrective  actions  being  taken  to 
reduce  worker  exposure  to  below  the 
action  level.  Paragraph  (g)(3)  requires 
the  responsible  employer  to  notify  the 
SOMD  of  the  results  within  10  working 
days  of  receipt  of  the  monitoring  results. 
DOE  believes  that  the  SOMD  must  be 
informed  of  such  exposures  in  order  to 
refine,  as  appropriate,  the  medical 
surveillance  protocol  for  affected 
workers  to  ensure  effective  monitoring 


and  early  detection  of  beryllitmi-related 
health  effects. 

Section  850.25 — Exposure  Reduction 
and  Minimization 

Section  850.25  establishes  the 
exposure  reduction  and  minimization 
provisions  of  the  CBDPP  that  reflect 
DOE's  goal  of  achieving  aggressive 
reduction  and  minimization  of  worker 
exposures  to  airborne  beryllium. 

Section  850.25(a)  establishes  the 
baseline  requirement  that  responsible 
employers  ensure  that  no  worker  is 
exposed  to  airborne  beryllium  at  levels 
above  the  exposure  limit  established  in 
section  850.22. 

Section  850.25(b)(1)  requires  the 
responsible  employer  to  include  in  the 
CBDPP  a  formal  exposure  reduction  and 
minimization  program  to  reduce 
exposure  levels  that  are  at  or  above  the 
action  level  to  below  the  action  level,  if 
practicable.  Sections  850.25  (b)(l)(i)-(iv) 
provide  that  the  formal  exposure 
reduction  and  minimization  program 
must  include:  (1)  exposure  reduction 
and  minimization  goals,  (2)  the  rationale 
to  support  the  goals  and  a  strategy  for 
achieving  them,  (3)  the  specific  actions 
that  the  responsible  employer  plans  to 
take  to  achieve  the  goals,  and  (4)  a 
means  of  tracking  progress  towards 
meeting  the  goals  or  demonstrating  that 
the  goals  have  been  met.  Where  levels 
are  below  the  action  level,  section 
850. 25(b)(2)  requires  responsible 
employers  to  include  in  their  CBDPP  a 
description  and  rationale  for  the  steps 
they  plan  to  take  to  reduce  and 
minimize  exposures,  if  such  steps  are 
practicable.  Such  steps  are  applicable 
when  exposures  are  measured  below  the 
action  level  to  provide  additional 
worker  protection.  This  requirement 
assiues  responsible  employer's 
commitment  to  address  and  further 
reduce  exposures,  as  practicable,  below 
the  action  level  and  implementing  the 
steps  included  in  their  CBDPP. 

Section  850.25(c)  provides  that 
responsible  employers  must  apply  the 
hierarchy  of  industrial  hygiene  controls, 
as  already  required  under  DOE  Order 
440.1A,  to  achieve  exposure  control. 
This  hierarchy  dictates  that  responsible 
employers  first  must  implement  feasible 
engineering  controls,  followed  by 
administrative  controls,  in  their  efforts 
to  reduce  and  minimize  exposures. 
Responsible  employers  can  supplement 
these  controls  with  personal  protective 
clothing  and  equipment  to  reduce 
exposures  where  engineering  and 
administrative  controls  are  not  feasible. 

In  sununary,  section  850.25 
establishes  a  graded  approach  to 
reducing  and  minimizing  beryllium 
exposures  to  levels  as  low  as 
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practicable.  This  approach  is  familiar  to 
the  DOE  community  because  it  is 
similar  to  DOE's  "as  low  as  reasonably 
achievable"  approach  to  radiation 
protection.  DOE's  requirement  that  the 
responsible  employer  establish  a  formal 
program  of  setting  and  tracking 
reduction  goals  for  exposures  above  the 
action  level  will  result  in  greater 
management  attention  to  potential  high 
exposures.  The  requirement  that  the 
responsible  employer  take  steps  to 
reduce  and  minimize  exposures  that  are 
below  the  action  level  commits  DOE  to 
continue  reducing  and  minimizing 
exposures,  but  without  the  same  level  of 
management  attention  since  these 
exposures  are  believed  to  represent  a 
lower  risk  to  workers. 

Six  persons  commented  on  the 
exposure  reduction  and  minimization 
requirements  of  the  proposed  rule.  Two 
of  the  commenters  (Exs.  18,  23) 
recommended  that  the  rule  require 
responsible  employers  to  initiate 
reduction  and  minimization  actions  to 
maintain  exposures  below  the  action 
level,  rather  than  below  the  exposure 
limit.  DOE  would  essentially  be  setting 
a  new  DOE  exposure  limit  if  it  followed 
this  recommendation.  As  previously 
explained.  [X3E  believes  that  setting  a 
new  exposure  limit  would  be 
inappropriate  because  the  scientific  data 
is  not  fully  developed  and  does  not  yet 
provide  an  adequate  basis  for 
determining  an  appropriate  new  limit. 
The  discussion  of  section  850.22, 
Permissible  Exposure  Limit,  provides 
greater  detail  on  the  issue  of  lowering 
the  exposure  limit. 

Three  of  the  commenters  (Exs.  4, 18, 
33)  made  recommendations  that  relate 
to  the  appropriate  trigger  for  requiring 
responsible  employers  to  initiate 
reduction  and  minimization  actions 
where  exposure  levels  are  below  the 
action  level.  Two  conunenters  [Exs.  18. 
33)  reconunended  that  the  rule  require 
responsible  employers  to  initiate 
reduction  and  minimization  actions 
wherever  beryllium  is  detected.  One 
commenter  (Ex.  4)  interpreted  Table  5  in 
the  NOPR  preamble  to  mean  that  DOE 
would  expect  the  responsible  employer 
to  undertake  actions  anywhere  exposure 
levels  are  greater  than  zero.  DOE 
believes  that  using  either  the  limit  of 
detection  or  greater  than  zero  as  the 
trigger  is  not  practicable  because  trace 
levels  of  beryllium  are  ubiquitous,  and 
beryllium  levels  in  air  can  be  measured 
everywhere  if  a  large  enough  air  sample 
is  taken  to  acctmiulate  sufficient 
beryllium  to  exceed  the  lower  detection 
limit  of  the  analytic  method  being  used. 
DOE  believes  that  final  section 
850.25(b)(2)  best  meets  DOE's  intention 
of  estabUshing  an  effective  performance- 


based  rule  by  requiring  responsible 
employer  actions,  if  practicable,  where 
exposure  levels  are  below  the  action 
level. 

Another  commenter  (Ex.  3) 
questioned  the  efficacy  of  enforcing  a 
rule  that  allows  each  site  to  establish 
individual  exposure  reduction  and 
minimization  goals.  DOE  believes  that 
this  approach  is  adequately  enforceable 
based  on  its  positive  experience  using 
contractual  mechanisms  to  enforce 
similar  requirements  in  radiation 
protection  regulations. 

Section  850.26 — Regulated  Areas 

Section  850.26  establishes  the 
regiUated  area  provisions  of  the  CBDPP. 
Regulated  areas  are  an  effective  means 
of  minimizing  the  number  of  workers 
exposed  to  airborne  concentrations  of 
berylliimi  because  they  prevent  or 
minimize  the  spread  of  beryllium  to 
clean  areas.  This  is  consistent  with  good 
industrial  hygiene  practice  whenever 
exposure  to  a  toxic  substance  can  cause 
serious  health  effects. 

The  final  nde's  requirements  for 
regulated  areas  are  essentially  the  same 
as  those  proposed,  with  certain  good 
hygiene  practices  being  added  in 
response  to  a  commenters  (Ex.  1 ) 
concern  discussed  below  under  section 
850.26(d). 

Section  8S0.26(a)  reqtiires  the 
responsible  employer  to  establish 
regulated  areas  where,  based  on 
breathing  zone  samples,  the  employer 
determines  that  workers  are  exposed  to 
airborne  concentrations  of  beryllium  at 
or  above  the  action  level. 

Three  commenters  addressed  this 
provision,  as  proposed,  and  suggested 
either  alternate  or  supplemental  criteria 
to  trigger  the  establishment  of  regulated 
areas.  One  conunenter  (Ex.  18) 
suggested  that  the  trigger  level  be 
lowered  to  require  that  regulated  areas 
be  established  wherever  beryllium  is 
detected.  DOE  believes  that  the  final 
rule's  significantly  lower  action  level 
provides  a  suitable  mandatory  trigger  for 
the  establishment  of  regulated  areas,  in 
addition.  DOE  believes  that  the  CBDPP 
exposure  reduction  and  minimization 
provisions  will  result  in  the  use  of  an 
even  lower  site-specific  action  level  as 
improved  controls  become  feasible 
throughout  the  DOE  complex. 

The  two  other  commenters  (Ex.  3,  34) 
suggested  that  the  proposed  provision 
for  regulated  areas  Ift  supplemented 
with  a  surfece  contamination  level  limit 
that  would  trigger  the  establishment  of 
regulated  areas.  No  reliable  correlation 
has  been  established  between  surface 
contamination  level  and  airborne 
concentrations  of  beryllium.  DOE, 
therefore,  believes  that  using  a  surface 


contamination  level  limit  as  a  trigger  for 
the  establishment  of  regulated  areas 
would  produce  minimal  benefits  to 
worker  health  and  has  not  adopted  this 
recommendation. 

One  of  the  commenters  (Ex.  3) 
suggested  that  if  engineering  or  process 
controls  bring  exposure  levels  to  below 
the  action  level  in  a  regulated  area,  the 
area  should  remain  a  regulated  area  to 
ensure  that  controls  remain  in  place. 
DOE  does  not  agree  with  this  comment. 
While  the  rule  would  not  prevent 
responsible  employers  from 
implementing  such  a  practice,  requiring 
that  regulated  area  provisions  remain  in 
effect  after  exposures  have  been  reduced 
to  acceptable  levels  would  impose 
additional  financial  burdens  on 
employers  with  no  corresponding 
improvement  in  worker  protection.  In 
addition.  DOE  believes  that  such  a 
mandatory  provision  could  undermine 
the  incentives  this  rule  creates  fiir 
employers  to  implement  effective 
engineering  or  process  controls.  If 
employers  were  required  to  maintain 
regulated  areas  regardless  of  whether 
they  had  implemented  effective 
engineering  controls,  employers  might 
have  less  motivation  to  implenfent  the 
controls.  This  commenter's  concern  is  at 
least  partly  addressed  by  section 
850.24(d),  which  requires  the 
performance  of  additional  exposure 
monitoring  if  operations  or  procedures 
change  or  if  the  employer  suspects  a 
change  that  could  affect  exposure  levels. 

Section  850.26(b)  of  the  rule  requires 
responsible  employers  to  demarcate 
areas  where  worker  exposures  are  at  or 
above  the  action  level  in  a  manner  that 
alerts  workers  to  the  boundaries  of  such 
areas.  Under  section  850.38  of  this  pari, 
warning  signs  must  be  posted,  stating 
that  only  authorized  personnel  are 
allowed  in  the  area.  Due  to  the  serious 
nature  of  the  adverse  health  effects 
associated  with  expostire  to  beryllium, 
no  one  should  be  in  a  regulated  area 
without  proper  personal  protection. 

Section  850.26(c)  requires  responsible 
employers  to  limit  access  to  regulated 
areas  to  authorized  persons  only  DOE 
intends  that  only  individuals  who  are 
essential  to  the  performance  of  work  in 
the  regulated  area  will  be  authorized  to 
enter  regulated  areas.  Responsible 
employers  will  have  to  evaluate  the 
affected  operation  and  determine  which 
personnel  (including  managers, 
supervisors,  and  workers)  are  necessary 
for  the  performance  of  the  work  and 
thus  are  authorized  to  enter.  Methods 
for  preventing  unauthorized  persons 
from  entering  a  regulated  area  may 
include  posting  a  sign  indicating  that 
only  authorized  persons  may  enter,  the 
use  of  locked  access  doors,  and  other 
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security  measures  as  required  by 
worksite  conditions.  DOE  believes  that 
employers  are  best  equipped  to 
determine  whether  any  access  control 
methods  are  needed  in  addition  to 
warning  signs  specified  in  section 
850.38. 

Two  conunenters  (Exs.  1. 31) 
suggested  the  incorporation  of 
additional  personal  hygiene  controls, 
specifically  recommending  that  the  rule 
prohibit  smoking,  eating,  and  drinking 
in  regulated  areas.  DOE  agrees  with 
these  conunenters  and  has  included  in 
section  850.27  a  prohibition  on 
smoking,  eating,  and  drinking  in  areas 
where  beryllium  is  above  the  action 
level  (i.e..  in  regulated  areas). 

Section  850.26(d)  requires  responsible 
employers  to  keep  a  record  of  all 
persons  who  enter  regulated  areas.  The 
record  must  include  the  name  of  the 
person  who  entered,  the  date  of  entry, 
the  time  in  and  time  out,  and  the  type 
of  work  performed.  One  commenter  (Ex. 
26)  stated  that  a  log  of  worker  activities 
is  not  needed  unless  DOE  is  conducting 
a  "prospective  risk  assessment."  This 
commenter  believed  that  a  simple  log, 
only  documenting  who  entered 
regulated  areas,  would  be  sufficient.  The 
intended  function  of  these  records  is 
clarified  in  section  850.39. 
Recordkeeping  and  Use  of  Information. 
DOE  believes  that  recordkeeping  must 
be  adequate  to  permit  DOE  to  monitor 
the  effectiveness  of  each  responsible 
employer's  compliance  activities  and  to 
provide  information  regarding  each 
worker's  history  of  potential  exposures. 
This  information  will  assist  the 
responsible  employer's  occupational 
medicine  staS  in  establishing 
appropriate  medical  surveillance 
protocols  and  will  aid  in  OOE's  efforts 
to  establish  links  between  working 
conditions  and  potential  health 
outcomes.  DOE  has  retained  the 
proposed  regulated  area  recordkeeping 
requirements  in  section  850.26(d)  of  the 
final  rule. 

Section  850.27 — Hygiene  Facilities  and 
Practices 

Section  850.27  of  the  final  rule  retains 
the  NOPR  requirements  for  responsible 
employers  to  provide  change  rooms  or 
areas  and  hand  washing  and  shower 
facilities  for  beryllium  workers.  In 
addition  to  these  provisions,  the  final 
rule  also  requires  responsible  employers 
to  provide  lunchroom  facilities  that  are 
readily  accessible  to  beryllium  workers, 
ens\ire  that  tables  for  eating  are  free  of 
beryllium,  that  no  worker  is  exposed  at 
any  time  at  or  above  the  action  level, 
and  specifies  that  all  of  these  facilities 
must  comply  with  the  requirements  of 
29  CFR  1910.141.  These  hygiene 


provisions  are  common  in  OSHA's 
expanded  health  standards  designed  to 
protect  workers  from  exposures  to 
hazardous  particulates. 

Sections  850.27(a)(l|  and  (2)  requires 
responsible  employers  to  assure  that 
workers  observe  prohibitions  on  the 
availability  and  use  of  cosmetics, 
tobacco  and  chewing  products,  and  food 
and  beverages  in  areas  where  beryllium 
is  above  the  action  level.  Section 
850.27(a)(3)  requires  responsible 
employers  to  prevent  berylliiun  workers 
from  exiting  areas  that  contain 
beryllium  with  contamination  on  their 
bodies  or  their  personal  clothing.  DOE 
believes  that  these  provisions  promote 
sound  work  place  hygiene  practices  that 
may  protect  workers  from  exposure  to 
other  substances  present  in  the 
workplace,  as  well  as  beryllium.  These 
provisions  are  commonly  included  in 
OSHA's  substance-specific  health 
standards. 

Section  850.27(b)  requires  responsible 
employers  to  provide  clean  change 
rooms  or  areas  for  workers  who  work  in 
regulated  areas.  In  addition,  section 
850  27(b)(1)  requires  that  separate 
facilities  be  provided  for  workers  to 
change  into  and  store  personal  clothing 
and  dean  protective  clothing  and 
equipment.  DOE  beUeves  that  such 
provisions  are  necessary  to  prevent 
cross-contamination  between  work  and 
personal  clothing  and  the  subsequent 
spread  of  beryllium  into  clean  areas  of 
the  facility  and  into  workers'  private 
automobiles  and  homes.  These 
provisions  also  address  the  need  to 
prevent  contamination  of  clean 
protective  clothing  and  equipment, 
ensuring  that  protective  clothing  and 
equipment  actually  protect  workers 
rather  than  contribute  to  their 
exposures. 

Section  850.27(b)(2)  requires  that  the 
change-rooms  used  to  remove 
beryllium-contaminated  clothing  and 
protective  equipment  be  maintained 
under  negative  pressure,  or  be  located  in 
a  maimer  or  area  that  prevents 
dispersion  of  beryllium  contamination 
into  clean  areas. 

DOE  received  two  comments  on  the 
hygiene  facilities  and  practices 
provisions  of  the  NOPR.  A  commenter 
(Ex.  25)  suggested  that  the  requiremen* 
to  provide  change  rooms,  hand  washing 
facilities,  and  showers  be  based  on  a 
hazard  assessment.  DOE  believes  that 
requiring  responsible  employers  to 
perform  a  separate  hazard  assessment  to 
determine  the  need  for  change  rooms 
and  showers  is  unnecessary  and  overly 
burdensome  to  responsible  employers. 
The  requirement  for  change  rooms  and 
showers  is  triggered  by  the  requirement 
to  establish  regulated  areas.  Regulated 


areas,  in  turn,  are  required  wherever  a 
hazard  assessment  identifies  the 
potential  for  worker  exposures  at  or 
above  the  action  level.  Thus,  the 
requirement  for  change  rooms  and 
showers  is  already  indirectly  triggered 
by  the  results  of  a  hazard  assessment 

A  commenter  (Ex.  23)  expressed 
concern  that  the  impact  and  burden  of 
constructing  new  change  rooms  for  D&D 
closure  sites  has  not  been  considered  in 
the  development  of  the  change  room 
provisions,  and  argued  that  alternative 
methods  of  compliance  should  be 
considered  for  D&O  operations.  In  fact, 
DOE  has  addressed  the  economic 
impact  of  requiring  responsible 
employers  to  provide  change  rooms  for 
workers  in  the  economic  analysis 
prepared  for  the  NOPR  and  made 
available  for  public  review.  Based  on 
that  economic  analysis,  DOE  is  aware 
that  the  cost  of  change  rooms  may  be 
substantial  for  some  IXIE  facilities. 
However.  DOE  believes  that  providing 
change  rooms  and  showers  for  workers 
who  work  in  regulated  areas  is  the  most 
effective  method  for  preventing  workers 
from  carrying  beryllium  contamination 
on  their  work  clothes  and  bodies  from 
regulated  areas  to  other  areas  of  DOE 
facilities  and  to  workers'  private 
automobiles  and  homes.  DOE  is 
unaware  of  any  equally  effective 
alternative  method  for  achieving  this 
objective  and.  thus,  has  retained  the 
change  room  and  shower  provisions  in 
the  fiLnal  rule.  The  economic  burden 
may  be  lessened  by  steps  employers 
already  have  taken  to  comply  with 
existing  hygiene  facility  requirements. 
For  example.  29  CFR  1910.120(n)(7)  of 
OSHA's  Hazardous  Waste  Operations 
and  Emergency  Response  standard 
already  requires  employers  to  provide 
showers  and  change  rooms  for  workers 
on  D&D  operations  of  six  months 
duration  or  longer.  DOE  contractors  at 
DOE  sites  are  subject  to  this  requirement 
through  their  contracts,  which  require 
compliance  vrith  DOE  Order  440. lA  or 
other  analogous  Orders  or  standards. 

Consistent  with  the  goal  of  preventing 
the  spread  of  contamination  into 
adjacent  work  areas  and  into  affected 
workers'  homes,  section  850. 27(c)(1) 
requires  responsible  employers  to 
provide  shower  and  hand-washing 
facilities  for  workers  assigned  to 
regulated  areas.  In  addition  to 
controlling  the  spread  of  contamination, 
showering  also  reduces  the  worker's 
period  of  exposure  to  beryllium  by 
removing  any  beryllium  that  may  have 
accumulated  on  the  skin  and  hair. 
Requiring  workers  to  change  out  of  work 
clothes,  which  are  segregated  from  their 
street  clothes,  and  to  shower  before 
leaving  the  plant,  leaving  work  clothing 


at  the  workplace,  significantly  reduces 
the  movement  of  berylliimi  from  the 
workplace  These  steps  ensure  that  the 
duration  of  beryllium  exposure  does  not 
extend  beyond  the  work  shift  and,  thus, 
protect  workers  and  their  families  from 
off-site  exposures  DOE  recognizes  that 
the  installation  of  such  facilities  may 
take  time  in  some  cases.  Accordingly, 
section  850.13(b)  of  the  final  rule  allows 
responsible  employers  two  years  to 
achieve  full  compliance  wiOi  the 
requirements  of  the  rule. 

Section  850.27(d)  requires  responsible 
employers  to  provide  berylliiun  workers 
working  in  regulated  areas  with  readily 
accessible  lunchroom  facilities  in  which 
tables  for  eating  are  tree  of  beryllium 
and  no  worker  is  exposed  at  any  time 
to  a  concentration  of  beryllium  at  or 
above  the  action  level.  DOE  believes 
that  it  is  imperative  that  workers  have 
a  clean  place  to  eat  to  reduce  the 
likelihood  of  additional  exposure  to 
loose  beryllium  dust  through  inhalation 
or  ingestion. 

Responsible  employers  must  also 
assure  that  workers  in  regulated  areas 
do  not  enter  the  lunchroom  wearing 
protective  clothing  unless  the  clothing 
is  properly  cleaned  beforehand. 
Responsible  employers  are  given 
discretion  to  choose  any  method  for 
removing  surface  beryllium  from  the 
clothing  that  does  not  disperse  the  dust 
into  the  air.  These  requirements  are 
similar  to  the  hygiene  facilities  and 
practices  provisions  in  a  number  of 
OSHA's  health  standards. 

Section  850.2&-Re5piratory  Protection 

Section  850.28  establishes  the 
respiratory  protection  requirements  for 
the  CBDPP.  Section  850.28(a)  requires 
that  responsible  employers  comply  with 
OSHA's  Respiratory  Protection  standard 
(29  CFR  1910.134).  Section  850.28(b) 
requires  that  responsible  employers 
provide  appropriate  respiratory 
protective  equipment  for  all  workers 
exposed,  or  potentially  exposed  based 
upon  task  analyses,  to  airborne 
concentrations  of  beryllium  at  or  above 
the  action  level.  This  section  also 
requires  the  responsible  employer  to 
ensure  that  workers  use  respirators. 
Section  850.28(c)  requires  the 
responsible  employer  to  include  in  the 
respiratory  protection  program  any 
beryllium-associated  worker  who 
requests  to  use  a  respirator,  regardless  of 
exposure  level.  Section  850.28(d) 
requires  that  responsible  employers 
select  and  use  only  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)-approved  respirator)' 
protective  equipment  or,  if  none  exist 
for  a  DOE  beryllium  activity,  DOE- 


accepted  respiratory  protective 
equipment. 

Some  of  the  requirements  of  section 
850.28  are  not  new.  For  instance,  DOE 
contractors  have  historically  been 
required  to  comply  with  OSHA 
standards,  including  29  CFR  1910.134. 
through  contract  provisions  requiring 
compliance  with  DOE  Order  440.1A  and 
its  predecessor  orders.  DOE  also  has 
followed  OSHA  standards  in 
implementing  the  Federal  Employee 
Occupational  Safety  and  Health 
Program.  DOE  Order  440.1  A  requires 
employers  to  provide,  and  DOE  workers 
to  use.  appropriate  respiratory 
protective  equipment  necessary  to 
protect  workers  from  exposures  to 
hazardous  substances.  In  addition,  the 
provisions  of  29  CFR  1910.134  include 
a  requirement  that  employers  select 
only  NIOSH-approved  respirators  DOE 
Order  440.1  A  expands  this  requirement 
to  allow  for  the  use  of  DOE-accepted 
respiratory  protection  if  NIOSH- 
approved  respiratory  protection  does 
not  exist  for  a  specific  DOE  task.  The 
provisions  of  section  850.28  that  are 
new  in  this  final  rule  are  the 
requirements  for  the  use  of  respiratory 
protection:  (1)  at  the  action  level  (rather 
than  at  OSHA's  PEL);  (2)  based  on  the 
analyses  of  job  activities  (rather  than 
only  on  measured  levels);  and  (3)  when 
requested  by  beryllium-associated 
workers  regardless  of  exposure  level. 
DOE  does  not  expect  that  these  new 
provisions  will  greatly  increase  the 
nimiber  of  workers  who  wear  respirators 
at  DOE  sites.  Under  current  practice, 
DOE  sites  require  use  of  respirators  at 
their  established  action  level  (ranging 
bom  0.2  to  1.0  ^g/m^)  rather  than  at  the 
PEL  (see  CBDPP  Economic  Analysis, 
Chapter  3.  Section  3.2.8). 

The  NOPR  (Section  V.  Request  for 
Information)  requested  comments  on 
changing  the  trigger  for  requiring 
respiratory  protection  from  the  PEL  to 
the  action  level.  Seven  of  the  thirteen 
commenters  on  respiratory  protection 
(Exs.  16.  18.  23.  25,  26,  28,  30) 
recommended  that  the  rule  be  more 
protective  of  workers'  health  by 
requiring  the  use  of  respiratory 
protection  at  the  proposed  action  level. 
None  of  the  remaiiung  four  commenters 
on  this  issue  (Exs.  3,  4,  20,  31) 
recommended  retaining  the  PEL  as  a 
trigger.  The  seven  supporters  of  using 
the  action  level  as  a  trigger  represent  a 
wide  variet)'  of  stakeholders  These 
commenters'  predominant  reason  for 
recommending  the  more  protective  level 
as  the  trigger  is  the  uncertainty'  about 
the  protection  afforded  by  the  current 
PEL.  These  commenters  provided  the 
following  additional  reasons  for 
lowering  the  respiratory  protection 


trigger  from  the  PEL  to  the  action  level: 
(1 )  To  provide  a  greater  margin  of  safety 
because  of  the  imperfections  in 
measuring  exposure  levels;  (2)  to 
provide  a  greater  margin  of  safety 
because  of  the  imperfections  in 
understanding  how  to  set  exposure 
limits  for  materials,  such  as  beryllium, 
for  which  the  cause  of  illness  is  the 
body's  immune  system  reaction;  and  (3) 
to  establish  an  internally  consistent 
CBDPP  which  includes  consistent     » 
triggers  for  its  protective  provisiofis  and, 
therefore,  is  rational  and  easy  to 
commnnicate.  DOE  generally  agrees 
with  these  comments  and  has  revised 
section  850.28  to  require  the  use  of 
respirators  when  exposures  are  at  or 
above  the  action  level. 

One  commenter  (Ex.  3)  was  concerned 
that  using  the  action  level  as  a  trigger  for 
respiratory  protection  would  render  the 
action  level  a  de  iado  PEL,  because 
OSHA  uses  the  PEL  as  the  trigger  for 
respiratory  protection  in  OSHA 
substance-specific  staiulards.  Sinularly. 
two  commenters  (Exs.  4.  20)  believed 
that  using  the  action  level  as  a  trigger  for 
respiratory  protection  signifies  that  DOE 
believes  that  the  PEL  is  not  adequately 
protective.  Section  I.C..  Health  Effects, 
of  the  Supplementary  Information 
section  provides  a  detailed  explanation 
of  the  difficulties  of  determining  a  safe 
threshold  level  for  occupational 
exposure  to  beryllium,  given  the  current 
state  of  knowledge  of  occupational 
exposures  and  the  etiology  of  beryllium 
disease.  DOE's  strategy  is  to  require  a 
rigorous  program  to  prevent  chronic 
beryllium  disease  by  reducing  and 
minimizing  exposures,  while  .studies 
continue  that  may  provide  the  data 
needed  to  establish  a  safe  level  of 
exposure  to  airborne  beryllium.  The 
preamble  discussions  of  sections  850  22 
and  850.23  explain  in  greater  detail 
CKIE's  rationale  for  continuing  to  defer 
to  OSHA's  PEL,  while  establishing  a 
more  protective  action  level  for  DOE 

One  commenter  (Ex.  26) 
recommended  that  the  responsible 
employer  provide  respirator)'  protection 
wheu  warranted  based  upon  an  analysis 
of  the  worker's  job  activities.  DOE 
recognizes  that  many  tasks  involving 
beryllium  may  result  in  high 
concentrations  of  airborne  beryllium 
due  to  a  pnx»dure  error,  a  work  error, 
or  an  equipment  failure.  An  analysis  of 
the  worker's  job  activities  will 
determine  whether  respiratory 
protection  is  necessary  for  such  tasks. 
Therefore,  DOE  added  section 
850.2B(bl(2)  requiring  responsible 
employers  to  provide  respiratory 
protection  for  task  involving  such 
circumstances. 
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Two  commenters  (Exs.  26.  30) 
recommended  that  the  responsible 
employer  provide  respiratory  protection 
when  it  is  not  otherwise  required  if 
requested  by  a  worker  due  to  the 
uncertainty  about  what  is  a  safe  level 
and  uncertainties  in  monitoring  and 
controlling  a  substance  like  airborne 
beryUium.  DOE  agrees  with  these 
commenters  and  has  added  section 
850.28(c),  which  requires  the 
responsible  employer  to  provide 
respiratory  protection  upon  the  request 
of  the  beryllium-associated  worker 
regardless  of  measured  exposure  levels. 

One  commenter  (Ex.  3)  recommended 
requiring  respiratory  protection  for 
exposures  at  or  above  the  STEL.  DOE 
agrees  with  the  conunenter  that  the 
STEL  would  have  been  an  appropriate 
trigger  for  respiratory  protection  if  the 
action  level  had  remained  at  0.5  ^g/m-^. 
However,  a  STEL  of  10  (ig/m-  for  15 
minutes,  as  proposed  in  3ie  NOPR, 
would  provide  no  added  protection  for 
workers  as  a  trigger  for  respiratory 
protection  in  the  final  rule  because  its 
action  level  of  0.2  ^g/m^  will  be 
exceeded  in  less  than  IS  minutes  where 
exposure  levels  are  at  10  Mg/m^.  As 
explained  in  the  discussion  of  section 
850.22.  DOE  has  decided  that  it  would 
not  be  appropriate,  given  the  current 
science,  to  establish  a  lower  STEL  in 
this  rule. 

DOE  has  clarified  its  expectations  on 
the  use  of  OOE-accepted  respirators  in 
response  to  one  conunenter  (Ex.  31)  who 
questioned  the  use  of  DOE-accepted 
respirators  rather  than  NIOSH-approved 
respirators.  This  requirement  as 
proposed  in  section  850.26(c)  could 
have  been  interpreted,  as  it  was  by  this 
commenter,  to  mean  that  responsible 
employers  could  choose  between 
NIOSH-approved  respirators  and  DOE- 
accepted  respirators.  This  was  not 
DOE'S  intent.  DOE's  revision  in  section 
a50.2S(d)(2)  clarifies  that  responsible 
employers  may  use  the  DOE-accepted 
respirators  only  if  NIOSH-approved 
respirators  do  not  exist  for  particular 
DOE  tasks.  This  section  also  references 
DOE's  Respirator  Acceptance  Program 
to  clarify  that  DOE  only  accepts  for  use 
respirators  that  DOE  deems  acceptable 
based  upon  the  results  of  a  formal 
testing  and  evaluation  program. 

One  commenter  (Ex.  31) 
recommended  that  the  rule  specify  that 
all  respiratory  protective  equipment  be 
furnished  at  no  cost  to  the  worker. 
Section  850.2B(a)  requires  that 
responsible  employers  comply  with  29 
CFR  1910.134.  Respiratory  Protection, 
which  currently  requires  in  section 
1910.134(c)(4).  that  employers  provide 
respirators  at  no  cost  to  the  employee. 
Accordingly.  DOE  will  continue  to  rely 


upon  OSHA's  requirements  in  lieu  of 
making  specific  changes  to  the  rule. 

Section  850.29-Protective  Clothing  and 
Equipment 

Section  850.29  establishes  the 
protective  clothing  and  equipment 
provisions  (other  than  respirator  use)  of 
the  CBDPP.  The  objectives  of  this 
section  are  to  provide  clothing  and 
equipment  that  protects  workers  against 
the  hazards  of  skin  and  eye  contact  with 
dispersible  forms  of  beryllium  and  to 
prevent  the  spread  of  contamination 
outside  work  areas  that  could  occur 
from  the  improper  handling  of 
beryllium-contaminated  clothing  and 
equipment 

DOE  has  clarified  the  proposed 
requirement  for  the  responsible 
employer  to  provide  protective  clothing 
and  equipment  where  skin  or  eye 
contact  with  beryllium  is  possible. 
Section  850.29(a)  requires  that 
responsible  employers  provide 
protective  clothing  and  equipment  to 
beryUium  workers  where  dispersible 
forms  of  beryllium  may  contact  workers' 
skin,  enter  openings  in  workers'  skin,  or 
contact  workers'  eyes. 

The  openings  in  workers'  skin  could 
include  fissures,  cuts,  and  abrasions. 
DOE  recognizes  that  the  potential  for  the 
development  of  contact  dermatitis, 
chronic  ulcerations,  and  conjunctivitis 
is  mainly  associated  with  contact  with 
soluble  forms  of  beryllium  compounds 
that  are  not  included  in  the  definition 
of  "beryllium"  in  this  rule.  Insoluble 
beryUium,  however,  has  also  been 
shown  to  cause  chronic  ulcerations  if 
introduced  into  or  below  the  skin  via 
cuts  or  abrasions  (ref.  34).  DOE  beUeves 
that  it  is  prudent  industrial  hygiene 
practice  to  avoid  skin  or  eye  contact 
with  a  material  that  causes  chronic 
ulcerations  and.  therefore,  has  included 
protecting  workers'  skin  and  eyes  from 
contact  with  insoluble  berylUum  in 
section  850.29(a).  The  protective 
equipment  required  by  this  section 
could  include  coveralls,  overalls, 
jackets,  footwear,  headwear,  face 
shields,  goggles,  gloves,  and  gauntlets, 
depending  on  the  nature  of  the 
operation  and  the  related  skin  and  eye 
exposure  hazards  involved. 

in  the  NOPR.  DOE  requested 
information  regarding  the  presence  of 
soluble  beryUium  compounds  within 
the  DOE  complex  and  the 
appropriateness  of  the  exclusion  of  such 
compounds  from  the  definition  of 
"beryllium"  in  the  proposed  rule.  In 
addition.  DOE  requested  comments 
regarding  the  need  for  the  protective 
clothing  and  equipment  provisions  of 
proposed  section  8S0.29(a)(2),  given  a 
DOE  survey  that  had  found  that  soluble 


beryllium  compounds  apparendy  were 
not  present  within  the  DOE  complex. 
One  coirunenter  (Ex.  4)  recommended 
excluding  soluble  berylUum  from 
section  850.29  based  on  that  survey 
result  However,  as  a  result  of  other 
public  comments,  DOE  learned  that  that 
survey  residt  was  incorrect  because  one 
DOE  commenter  (Ex  16)  indicated  that 
its  faculties  contain  soluble  beryllium. 
Moreover,  other  commenters  (Exs.  26, 
30)  pointed  out  that  DOE  facilities  may 
contain  soluble  beryllium  in  the  future. 

Nevertheless,  DOE  has  not  changed 
the  definition  of  "beryllium"  in  the  final 
rule  to  include  soluble  forms  of 
beryllium,  because  the  principal  focus 
of  this  rule  is  on  preventing  CBD,  which 
is  caused  by  exposure  to  insoluble  forms 
of  beryllium.  One  commenter  (Ex.  26) 
correctly  pointed  out  that  the  skin  and 
eye  effects  that  this  section  is  intended 
to  prevent  are  different  health  effects 
than  CBD.  Although  another  conunenter 
(Ex.  25)  questioned  DOE's  view  that 
soluble  beryUium  exposure  to  the  lungs 
does  not  cause  CBD,  DOE  finds  no 
evidence  in  the  information  on  health 
effects  presented  in  section  I.C.  that 
exposure  of  the  lungs  to  soluble  forms 
of  beryllium  causes  CBD.  IXDE  expects 
responsible  employers  to  address 
soluble  beryllium  hazards  in  existing 
worker  protection  programs  under  DOE 
Order  440.1  or  analogous  Orders  or 
standards  cited  in  responsible 
employers'  contracts  with  EKDE. 

Section  850.29(a)(1)  requires 
responsible  employers  to  provide 
protective  clothing  and  equipment  to 
beryllium  workers,  at  no  cost,  where 
airborne  berylUum  levels  are  measured 
or  presumed  to  be  at  or  above  the  action 
level,  because  elevated  airborne  levels 
are  likely  to  generate  elevated  surface 
levels  which  represent  a  skin  and  eye 
hazard.  DOE  has  included  "presumed  to 
be"  in  section  850.29(a)(1)  in  response 
to  a  recommendation  that  one 
commenter  (Ex.  26)  made  with  respect 
to  respiratory  protection  that  applies 
equaUy  to  protective  clothing  and 
equipment.  The  commenter 
recommended  that  the  responsible 
employer  provide  respiratory  protection 
when  warranted  based  upon  task 
analyses.  DOE  recognizes  that  many 
tasks  involve  beryUium  that  could 
readily  become  airborne  in  high 
concentrations  due  to  a  procedure  error, 
a  worker  error,  or  an  equipment  failure, 
but  which  wiU  have  no  measurable 
exposure  level  unless  one  or  more  of 
these  problems  occur.  DOE  believes  that 
an  analysis  of  the  worker's  job  activities 
would  show  the  need  for  protective 
clothing  and  equipment,  and  respiratory 
protection  to  perform  such  activities. 
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Another  commenter  (Ex.  3) 
recommended  that  DOE  add  a  sur&ce 
contamination  level  that  would  also 
trigger  the  requirement  to  provide 
protective  clothing  and  equipment.  DOE 
agrees  with  this  commenter  because 
elevated  surface  levels  represent  a  skin 
and  eye  hazard,  and,  accordingly,  DOE 
has  added  paragraphs  (a)(2)  and  (a)(3)  to 
this  section.  Section  850.29(a)(2) 
requires  responsible  employers  to 
provide  protective  clothing  and 
equipment  to  berylUum  workers  where 
surface  contamination  levels  are 
measured  to  be,  or  prior  to  initiating 
work  are  presumed  to  be,  above  the 
housekeeping  level  prescribed  in 
section  850.30.  Section  850.29(a)(3) 
requires  responsible  employers  to 
provide  protective  clothing  and 
equipment  to  beryUium  workers  where 
surface  contamination  level  results 
obtained  to  confirm  housekeeping 
efforts  are  above  the  prescribed 
housekeeping  level. 

Section  850.29(a)(2)  addresses  the 
situation  in  which  the  responsible 
employer  is  plaiming  to  conduct  a  task 
involving  berylUum  and  has  time  to 
measure  or  estimate  surface  levels 
before  the  task  begins.  Section 
B50.29(a)(3)  addresses  the  situation  in 
which  the  responsible  employer  learns 
from  routine  surface  monitoring 
conducted  at  the  end  of  a  shift  that 
housekeeping  efforts  did  not  reduce 
surface  levels  to  below  the  surface 
contamination  level  specified  in  section 
850.30.  DOE  recognizes  that  sampling  to 
confirm  the  adequacy  of  housekeeping 
efforts  at  the  end  of  shifts,  and  the 
turnaround  time  of  as  much  as  24  hours 
for  sample  analysis,  could  result  in 
workers  not  using  protecUve  clothing 
and  equipment  for  more  than  a  day 
where  surface  contamination  levels 
exceed  the  prescribed  surface 
contamination  level.  However.  DOE 
believes  that  these  situations  wiU  be 
rare,  because  routine  post-shift  cleaning 
should  keep  these  surface 
contamination  levels  from  becoming 
excessive.  Also.  DOE  believes  that 
responsible  employers  vrill  be  motivated 
to  reduce  turnaround  times  for  analyses 
in  their  efforts  to  reduce  and  minimize 
exposures.  DOE  selected  the  term 
"results"  in  section  850.2g(a)(3)  to  avoid 
creaUng  a  situation  in  which  the 
responsible  employer  would  violate  the 
nde  simply  because  the  employer  did 
not  know  that  the  housekeeping 
criterion  had  been  exceeded  untU 
surface  monitoring  results  were 
avaUable. 

Section  850.29(a)(4)  requires  the 
responsible  employer  to  provide 
protective  clothing  and  equipment  upon 
the  request  of  the  beryllium-associated 


worker,  regardless  of  measured 
exposure  levels. 

Section  850.29(b)  incorporates  into 
diis  rule  29  CFR  1910.132,  Personal 
Protective  Equipment  General 
Requirements.  'This  OSHA  standard  is 
responsive  to  a  commenters  (Ex.  31) 
recommendation  that  the  rule  should 
require  the  responsible  employer  to 
furiiish  the  clothing  and  equipment  at 
no  cost  to  the  employee,  and  covers 
other  well-estabUshed  practices,  such  as 
the  topics  to  be  included  in  protective 
clothing  and  equipment  training,  and 
ensuring  that  protective  clothing  and 
equipment  fits  properly.  This 
requirement  to  comply  with  29  CFR 
1910.132  is  consistent  with  the  general 
worker  protection  provisions  of  DOE 
Order  440.1  A,  and  analogous  Orders  or 
standards  cited  in  the  responsible 
employer's  contract  with  DOE. 

Section  850.29(c)(])  requires  the 
responsible  employer  to  establish 
procedures  for  dorming,  doffing, 
handUng,  and  storing  protective 
clothing  and  equipment  that  prevent 
beryllium  workers  from  exiting  areas 
that  contain  beryUiiun  with 
contamination  on  their  bodies  or  their 
personal  clothing.  DOE  added  this 
provision  because  one  conunenter  (Ex. 
3)  correctly  pointed  out  that  it  was 
omitted  in  the  proposed  rule  and  is 
needed  to  ensure  that  workers  do  not 
track  contamination  out  of  areas  that 
contain  beryUium.  The  same  commenter 
recommended  that  DOE  explicitly 
require  HEPA  vacuuming  of 
contaminated  protective  clothing  and 
equipment  as  part  of  the  required 
doSuig  procedure.  This  final  rule  does 
not  include  a  requirement  to  include 
HEPA  vacuuming  in  doffing  procedure, 
because  DOE  believes  that  this  would 
not  allow  the  employer  sufficient 
flexibility  in  selecting  cleaning 
procedures. 

Section  850.29(c)(2)  requires  that  the 
procedures  for  donning,  doffing, 
handling,  and  storing  protective 
clothing  and  equipment  include  a 
requirement  that  berylUum  workers 
exchange  their  personal  clothing  for 
full-body  protective  clothing  and 
footwear  (work  shoes  or  booties)  before 
begiiming  work  in  regulated  areas.  This 
change  from  personal  clothes  into 
protective  work  clothing  must  occur  in 
a  change  room  that  protects  the  worker's 
personal  clothes  and  clean  protective 
clothing  from  beryllium  contamination. 
DOE  beUeves  that  the  use  of  full-body 
protective  clothing  in  lieu  of  personal 
clothes  in  regulated  areas  is  necessar>'  to 
prevent  the  spread  of  beryllium 
contamination  into  adjadent  work  areas 
and  to  preclude  the  possible  transport  of 
berylUum  onto  affected  workers'  private 


property.  A  recent  study  (ref.  35)  has 
documented  the  transport  from  work 
areas  of  berylUum  on  workers'  hands 
and  inside  their  personal  vehicles. 

One  of  DOE's  objectives  is  to  prevent 
the  spread  of  beryllium  contamination, 
thereby  reducing  the  number  of  persons 
exposed  and  the  opportunities  for 
potential  exposures.  Thus,  sections 
850.29(d)  tiirough  (f)  estabUsh 
provisions  to  control  the  handliiig, 
maintenance,  cleaning,  and  disposal  of 
beryllium-contaminated  protective 
clothing  and  equipment. 

Section  850. 29(d)  requires  the 
responsible  employer  to  ensure  that 
workers  do  not  remove  ber\'llium- 
contaminated  protective  clothing  and 
equipment  from  areas  that  contain 
berylUum,  except  for  authorized 
activities  such  as  cleaning  and  repairing 
the  clothing  and  equipment.  DOE 
replaced  "site  "  in  the  proposed  rule 
with  "area  that  contains  berylUum  "  in 
the  final  rule  to  clarify  its  intent  to 
minimize  contamination  of  other  areas 
at  the  site  as  weU  as  outside  the  site. 

Section  850  29(e)  requires  the 
responsible  employer  to  prohibit  the 
removal  of  beryUium  from  protective 
clothing  and  equipment  by  blowing, 
shaking,  or  other  means  that  may 
disperse  berylUum  into  the  air 
Although  DOE  generally  believes  that 
responsible  employers  should  have  the 
flexibility  to  determine  the  most 
appropriate  means  to  clean 
contaminated  clothes  based  on  their 
own  specific  worksite  conditions,  [X)E 
has  included  tuis  well  recognized  and 
accepted  industrial  hygiene  control  to 
prevent  the  dispersion  of  beryllium 
particles  into  the  workplace 
atmosphere. 

Section  850.29(f),  which  was 
proposed  as  section  850.29(c).  requires 
responsible  employers  to  clean,  launder, 
repair,  and  replace  protective  clothing 
and  equipment  as  needed  to  ensure  its 
continued  effectiveness  in  protecting 
workers.  This  section  aUows  contractors 
flexibiUty  in  determining  the  required 
fr^equency  for  laundering  protective 
clothing  based  on  specific  work 
conditions  and  the  potential  for 
contamination. 

Section  850.29(0(1).  which  was 
proposed  as  section  850.29(b). 
paragraphs  (l)-(2),  requires  the 
responsible  employer  to  ensure  that 
protective  clothing  and  equipment 
removed  for  laundering,  cleaning. 
maintenance,  or  disposal,  is  placed  in 
containers  that  prevent  the  dispersion  of 
beryUium  dust,  and  that  these 
containers  are  labeled  in  accordance 
wixh  section  850.38.  These  warning 
labels  will  help  ensure  appropriate 
subsequent  handling  of  beri'tUum- 
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contaminated  materials  and  may 
prevent  inadvertent  exposures  that 
could  result  if  laundry,  maintenance,  or 
disposal  personnel  are  not  aware  of  the 
iseryllium  contamination  and  the 
precautions  prescribed  by  the 
responsible  employer  to  prevent  the 
release  of  airborne  beryllium.  In  section 
850.29(11(11  of  the  fina]  rule,  DOE  has 
deleted  the  words  "impermeable"  and 
"are  designed"  which  were  in  proposed 
section  850.29(b)(1)  in  response  to  a 
commenter's  (Ex.  8)  recommendation  to 
clarify  DOE's  intent.  This  change 
eliminates  the  possible  implication  that 
DOE  expects  responsible  employers  to 
provide  special  containers  even  if 
existing  containers  are  capable  of 
preventing  the  spread  of  contamination. 

Section  850.29(f)(2),  which  was 
proposed  as  section  850.29(d),  requires 
the  responsible  employer  to  ensure  that 
organizations  that  launder  or  clean  DOE 
beryllium-contaminated  protective 
clothing  or  equipment  are  informed  that 
exposure  to  beryllium  is  potentially 
harmful,  and  that  clothing  and 
equipment  should  be  laundered  or 
cleaned  in  the  manner  prescribed  by  the 
responsible  employer  to  prevent  the 
release  of  airtwrne  beryllium.  DOE 
replaced  "any  individual"  with 
"organizations"  to  clarify  that  DOE's 
obiective  for  this  section  is  to  ensure 
that  any  organization  that  laimders 
beryllium  contaminated  clothing  is 
informed  of  the  hazards  of  handling 
beryllium  contaminated  items  so  that 
the  organization  can  take  steps  to 
protect  its  workers.  The  proposed 
wording  "any  individual"  could  have 
been  interpreted  as  establishing  a  direct 
relationship  between  the  responsible 
employer  that  generated  the 
contaminated  clothing  and  the 
employee  of  the  laundry  or  cleaning 
organization,  which  is  not  [KDE's  intent. 
Also,  DOE  clarifies  in  section 
850.29(f)(2)  that  this  section  requires 
informing  both  on-site  cleaning  and 
laundry  services,  as  well  as  off-site 
cleaning  and  laundry  vendors.  On-site 
cleaning  and  laundry  services  are 
covered  by  this  rule,  but  may  not  know 
about  the  presence  and  hazards  of 
beryllium  on  the  clothing  and 
equipment  unless  the  responsible 
employer  informs  them. 

DOE  has  deleted  the  words  "at  or 
above  the  action  level  or  above  the 
STEL."  which  in  proposed  section 
850. 29(a)  qualified  the  requirement  to 
inform  downstream  launderers  or 
cleaners  of  beryllium-contaminated 
protective  clothing  and  equipment.  This 
change  is  consistent  with  final  section 
850.25,  which  requires  reduction  and 
minimization,  if  practicable,  where 


exposure  leveU  are  below  the  action 
level. 

One  commenter  (Ex.  31) 
recommended  including  in  the  rule 
provisions  for  preventing  heat  stress. 
DOE  recognizes  that  requiring  protective 
clothing  and  equipment  for  dispersible 
forms  of  beryllium  compounds  at  the 
final  rule's  lower  action  level  is  likely 
to  result  in  greater  use  of  protective 
clothing  and  equipment,  including 
respirators,  and  consequently  greater 
potential  for  heat  stress.  DOE  believes 
that  the  health  l>enefit  from  lowering  the 
risk  of  C6D  outweighs  any  increased 
health  risk  caused  by  heat  stress  that 
results  from  the  requirements  of  this 
section.  DOE  has  not  included  heat 
stress  provisions  in  this  rule  )>ecause  it 
is  a  potential  problem  for  many  DOE 
activities  that  require  the  use  of 
protective  clothing  and  equipment;  and 
DOE  expects  heat  stress  issues  to  be 
addressed  in  the  responsible  employer's 
existing  worker  protection  program. 

Section  850.30 — Housekeeping 

Section  850.30  establishes  the 
housekeeping  provisions  of  the  CBDPP. 
Good  housekeeping  practices  are 
necessary  in  operational  areas  where 
beryllium  is  used  or  handled,  to  prevent 
the  accumulation  of  beryllium 
contamination  on  surfoces  throughout 
the  workplace.  Such  accumulations,  if 
not  controlled,  may  lead  to  the  spread 
of  beryllium  contamination  on  surfaces 
and  the  re-suspension  of  beryllium 
pariicles  into  the  air,  l>oth  in  the  area 
where  beryllium  dusts  were  originally 
generated  and  in  other  work  areas.  In 
addition,  the  uncontrolled  accimiulation 
of  beryllium-contamination  on 
equipment  in  the  workplace  increases 
the  potential  for  worker  exposure  to 
beryllium  during  the  performance  of 
equipment  maintenance,  handling,  and 
disposal  tasks. 

DOE  in  section  850.30(a)  haa 
established  that  the  removable 
contamination  housekeeping  level  on 
surfaces  must  not  exceed  3  ^100  cm' 
during  non-operational  periods. 
Establishing  a  surface  removable 
contamination  limit  reduces  the 
potential  for  spread  of  beryllium 
contamination.  Responsible  employers 
must  perform  measurements  to 
determine  if  the  operational  work  area 
is  in  compliance  with  the  rule.  In 
addition,  monitoring  surface 
contamination  levels  is  an 
indispensable  tool  for  ensuring  that 
beryllium  emissions  from  operations  are 
under  control.  The  only  practical 
method  of  monitoring  surface  levels  is 
to  maintain  the  surface  contamination  at 
an  established  housekeeping  level  so 


that  elevations  above  that  level  can 
readily  be  detected. 

The  performance  of  housekeeping 
tasks  can,  in  and  of  itself,  lead  to  worker 
exposures  to  beryllium-contaminated 
dust.  Therefore,  the  housekeeping 
section  also  seeks  to  prevent  the  spread 
and  re-suspension  of  dust  during 
housekeeping  activities. 

Two  commenters  (Exs.  26.  28) 
questioned  the  scientific  basis  for 
establishing  a  3  ^g/100  cm'  surface 
removable  contamination  level.  In 
addition,  these  two  commenters  stated 
that  the  variability  associated  with  wipe 
sampling  makes  surface  sampling 
method  an  unreliable  method  for 
sampling.  DOE  views  wipe  sampling  as 
a  useful  and  accepted  method  for 
providing  qualitative  information  on 
chemical  contamination  of  work 
surfaces,  and  agrees  with  the  following 
statement  in  the  OSHA  Technical 
Manual  (Section  II:  Chapter  2,  Sampling 
for  Surface  Contaminadon):  "Wipe 
sampling  is  an  important  tool  of  work 
site  analysis  for  both  identifying 
hazardous  conditions,  and  in  evaluating 
the  effectiveness  of  *   *   * 
housekeeping,  and  decontamination 
programs."  Accordingly,  this 
requirement  is  intended  only  as  a 
housekeeping  performance  measure, 
and  should  not  be  viewed  as  a 
mechanism  for  measuring,  or  predicting 
airborne  concentrations  of  beryllium.  In 
addition,  this  requirement  only  applies 
to  removable  or  loose  surface 
contamination,  which  could  become  re- 
suspended  in  the  workplace  air  or 
spread  to  non-controlled  areas. 

DOE  does  not  intend  the  requirement 
for  surface  wipe  sampling  in  this  rule  to 
preclude  the  use  of  other  surface 
sampling  methods  for  measuring 
beryllium  contamination.  DOE  agrees 
with  comments  calling  for  more 
research  (Exs.  16.  28)  and  encourages 
the  use,  research,  and  development  of 
new  technologies  such  as  direct  reading 
instruments,  which  may  provide  better 
results  than  wipe  sampling. 

Section  B50.30(a)  requires  that 
responsible  employers  conduct  routine 
surface  sampling  in  operational  areas,  to 
ensure  the  effectiveness  of  their 
housekeeping  efforts.  This  sampling 
woidd  not  include  the  interior  of 
installed  closed  systems  such  as 
enclosures,  glove  boxes,  chambers,  or 
ventilation  systems.  Sampling  should 
not  be  carried  out  during  a  normal  work 
shift,  but  rather  it  should  be  undertaken 
after  normal  clean-up  and  during  non- 
operational  periods. 

Affected  sites  throughout  DOE  have 
already  established,  under  the  interim 
C3DPP.  allowable  beryllium  surface 
contamination  levels  to  ensure  the 
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effectiveness  of  their  housekeeping 
procedures.  These  levels  range  from  1  to 
greater  than  5  (ig/100  cm-,  with  the 
majority  of  the  sites  using 
approximately  3  jig/100  cm-  or  less  as 
the  criterion  for  determining  the 
cleanliness  of  their  working 
environment  outside  of  regulated  areas. 
Comments  on  the  NOPR  called  for 
setting  levels  ranging  from  less  than  1 
(ig/100  cm'  (Exs.  14. 18)  to  5  ng/lOO  cm' 
(Ex.  24).  Information  collected  from  the 
sites  during  the  development  of  the 
interim  beryllium  CBDPP  indicated  that 
the  Pantex  and  Y-IZ  facilities  currendy 
have  an  allowable  surface  concentration 
level  of  25  (ig/100  cm'  for  regulated 
areas.  Los  Alamos  National  Laboratory 
ILANL)  procedures  call  for  re-evaluation 
of  the  operations  with  additional 
cleaning  of  beryllium  operations  areas  at 
levels  greater  than  26  Jig/ft'  (2.8  |ig  /lOO 
cm').  Lawrence  Livermore  National 
Laboratory  (LLNL)  indicated  those  areas 
with  surface  concentrations  greater  than 
3  ^g/lOO  cm'  are  designated  as  regulated 
areas.  Rocky  Mountain  Remediation 
Services  (a  sub-contractor  at  Rocky 
Flats)  indicated  that  a  surface 
contamination  level  greater  than  25  (ig/ 
ft  (2.7  (ig/lOO  cm')  outside  of  regulated 
areas  triggers  clean  up  actions  at  its  site. 
The  AWE  facility;  at  Cardiff  OJnited 
Kingdom)  has  utilized  a  surface  action 
level  of  10  Mg/fl'  (1  iig/ioo  cm')  outside 
of  regulated  areas  since  1990.  Based  on 
this  range  of  data.  DOE  adopted  the  3 
Ug/100  cm'  housekeeping  level  in  the 
proposed  rule  and  coutinues  to  believe 
it  is  a  reasonable  surface  removable 
contamination  level  that  should  not  be 
exceeded. 

One  commenter  (Ex.  3)  recommended 
that  the  surface  removable 
contamination  level  be  the  same  level  as 
the  criterion  for  releasing  contaminated 
equipment  for  other  uses.  Another 
commenter  (Ex.  23)  objected  to 
establishing  a  single  surface  limit  for 
removable  beryllium  contamination  that 
would  be  both  a  housekeeping  and 
release  level,  recommending  instead  a 
tiered  approach,  with  different  levels  for 
normal  or  safe  work  conditions  (and  free 
release  of  equipment),  for  beryllium 
work,  and  for  special  work  conditions. 
For  the  reasons  discussed  under  section 
850.31.  Release  Criteria.  DOE  has 
adopted  different  levels  for  the  release 
of  equipment  that  depend  on  the 
intended  future  use  of  the  equipment. 
One  conmienter  (Ex.  24)  expressed 
concern  that  certain  beryllium  oxide 
weapons  components  could  not  meet 
the  3  ng/100  cm'  level,  and 
recommended  that  weapons 
components  be  exempt  from  surface 
contamination  limits.  DOE  has  revised 
section  850.30  to  clarify  that  the  surface 


removable  contamination  level  is  to  be 
measured  post-shift,  and  that  the 
purpose  of  the  surface  level  is  not  to 
have  an  absolute  value  of  3  |xg/100  cm' 
at  all  times  during  the  machining  or 
working  with  beryllium  or  beryllium 
parts.  DOE  is  aware  that  it  may  not  be 
possible  to  maintain  surface  levels  of 
beryllium  in  an  operational  work  area 
below  the  3  ng/100  cm'  limit  at  all 
times.  Again,  the  surface  removable 
contamination  level  is  intended  as  a 
post-shift  measure  of  the  effectiveness  of 
routine  housekeeping  efforts. 

DOE  emphasizes  that  the 
housekeeping  concerns  addressed  by 
section  850.30  apply  to  areas  where 
workers  may  be  exposed  to  beryllium, 
not  to  closed-off  rooms  or  buildings.  To 
make  this  clear,  DOE  has  added  the  term 
"operational  areas"  in  section  850.30(a) 
If  routine  surface  sampling  during  non- 
operational  or  post-shift  periods  shows 
that  the  removable  contamination  level 
has  been  exceeded,  clean-up  measures 
must  be  instituted. 

DOE  agrees  with  the  comment  (Ex.  28) 
that  the  meaning  of  the  term 
"removable"  contamination  may  not  be 
clear.  Therefore,  DOE  has  added  a  new 
definition  of  "removable 
contaminadon"  and  deleted  the 
definition  of  "sxnface  contamination"  in 
section  850.3.  The  definition  of 
"removable  contamination"  is  taken 
from  the  U.S.  Department  of  Energy 
Radiological  Control  Manual  fDOE/EH- 
0256T  Revision  1.  April  1994).  Use  of 
this  language  in  this  rule  maintains  a 
consistent  approach  with  DOE's 
radiological  surface  sampling  program. 

Two  commenters  suggested  the  use  of 
wet  wipes  for  surface  sampling,  while 
another  commenter  (Ex.  24)  indicated 
that  there  is  no  basis  for  the  application 
of  a  wet  method.  NIOSH.  in  its  recent 
publication  on  beryllium  contamination 
inside  worker  vehicles,  supports  the  use 
of  a  wet  wipe  sampling  method  to 
collect  beryllium  samples  in  potentially 
contaminated  employee  vehicles  (ref. 
35). 

The  use  of  diverse  sampling  methods 
(e.g..  differences  in  type  of  sample 
media,  type  of  solvent  (if  any)  on  the 
sample  media,  area  sampled,  etc.)  may 
easily  lead  to  the  reporting  of 
inconsistent  results.  To  reduce  the 
variability  in  reported  surface 
contamination  across  the  DOE  complex. 
DOE  recommends,  but  does  not  require, 
the  use  of  a  single  sampling  method: 
NIOSH  method  9100  (NIOSH  Manual  of 
Analytical  Methods.  4th  Edition,  August 
15,  1994,  Lead  in  Surface  Wipe 
Samples).  This  method  may  have  to  be 
modified  for  surfaces  smaller  than  100 
cm'  using  a  procedure  such  as  that 
described  in  Appendix  D  of  10  CFR  part 


835.  Sites  using  other  methods,  e.g..  dry 
wipe  sampling,  should  transition  to  the 
NIOSH  method  in  a  cost-effective 
manner.  Current  data  is  not  clear  on  the 
relative  efficiency  of  dry  verses  wet 
sampling  on  the  variety  of  surfaces 
found  in  the  DOE.  Therefore,  immediate 
adoption  of  the  NIOSH  method  at  sites 
across  DOE  may  be  impractical  and  add 
no  immediate  value  to  worker  health 
and  safety.  In  the  long  term,  by 
recommending  a  single  method  (a  wet 
method)  for  conducting  the  surface 
sampling.  DOE  believes  that  the 
variability  associated  with  surface 
.sampling  will  be  reduced  vrithout 
specifying  a  particular  method  in  the 
rule. 

One  commenter  (Ex.  3)  suggested  that 
the  term  "routine"  in  section  850.30(a) 
should  be  more  clearly  defined,  i.e.. 
weekly  or  monthly.  Because  DOE 
believes  that  this  rule  should  be  as 
performance-based  as  possible,  the 
frequency  of  "routine"  monitoring 
procedures  under  this  section  should  be 
developed  by  the  local  health  and  safety 
specialist  (industrial  hygienist)  based  on 
the  specific  circimistaiices  at  the  site. 

Section  850.30(b)  prohibits  the  use  of 
compressed  air  or  dry  methods  and 
requires  the  use  of  vacuuming,  wet  or 
similar  methods  for  the  cleaning  of 
beryllium-contaminated  floors  and  other 
surfaces.  The  purpose  of  using  these 
methods  is  to  reduce  or  eliminate  the 
potential  for  re-suspension  of  beryllium 
dust  into  the  air  and  breathing  zone  of 
the  worker. 

One  commenter  (Ex.  23)  requested 
flexibility  in  cleaning  methods,  such  as 
permitting  the  use  of  sticky  tack  cloths 
DOE  agrees  with  the  comment  and  in 
the  final  rule  has  allowed  the  use  of 
other  cleaning  methods,  such  as  sticky 
tack  cloths,  that  have  the  same  end 
result  as  wet  vacuuming  (i.e..  a 
reduction  of  dust-producing  cleaning 
methods).  These  are  appropriate 
methods  for  complying  with  the 
housekeeping  requirement  of  the  rule. 
Section  850.30(c)  requires  the  use  of 
HEPA  filters  in  all  vacuuming 
operations  used  to  clean  contaminated 
or  potentially  contaminated  surfaces. 
and  further  requires  filter  replacement 
as  needed,  to  maintain  the  capture 
efficiency  of  the  vacuum  system.  The 
use  of  wet  methods  for  reducing  or 
minimizing  the  dispersal  of  dust  during 
general  housekeeping  tasks,  such  as 
sweeping,  is  a  common  industrial 
hygiene  practice.  HEPA  filters  must  be 
used  to  prevent  the  spread  of  dust  by 
effectively  collecting  the  dust  that  is 
collected  by  vacuum  systems. 
Responsible  employers  should  have 
procedures  for  the  cleaning  or 
replacement  of  filters  that  ensure 
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minimum  employee  exposure  to 
beryllium  dust  on  the  filter. 

As  discussed  in  earlier  sections  of  this 
analysis,  the  movement  of  contaminated 
equipment  from  a  regulated  area  to  a 
nonregulated  area  may  result  in  the 
spread  of  beryllium  contamination  to 
the  nonregulated  area.  To  prevent  the 
potential  spread  of  contamination  from 
the  performance  of  housekeeping 
activities  required  by  this  rule,  section 
850.30(d)  requires  that  cleaning 
equipment  used  in  areas  where  surfaces 
are  contaminated  or  potentially 
contaminated  with  beryllium  be  labeled, 
controlled,  and  not  used  for  other,  non- 
hazardous  materials.  These  procedures 
are  similar  to  those  required  under 
OSHA's  asbestos  standard  for 
equipment  used  during  cleanup  or 
removal  of  asbestos  from  buildings. 

Section  650.31 — Release  Criteria 

Section  850.31  establishes  beryllium 
contamination  levels  and  other 
requirements  that  must  be  met  before 
equipment  and  other  items  lised  in 
beryllium  work  areas  may  be  released  or 
transferred  to  the  general  public  and 
non-beryllium  areas  of  DOE  facilities,  or 
to  facilities  engaged  in  work  involving 
beryllium.  DOE  requested  comments  on 
the  setting  of  "beryllium  free-release" 
public  contamination  levels  in  the 
NOPR.  After  considering  the  comments 
received  in  response  to  this  broad 
request  for  views  and  information,  DOE 
reopened  the  comment  period  on  June 
3.  1999.  to  invite  public  comment  on 
specific  options  for  release  criteria  that 
were  being  considered  by  DOE  (64  FR 
29811).  Section  850.31  reflects  DOE's 
consideration  of  the  substantial  number 
of  comments  received  from 
organizations  and  individuals  on  this 
topic. 

In  the  notice  of  reopening  of  the 
comment  period,  DOE  suggested  that  a 
reasonable  contamination  level  for 
release  of  equipment  and  other  items  to 
the  public  for  non-beryllium  uses  would 
be  0.1  |ig/100cm^  This  level  was  based 
on  the  housekeeping  and  release  levels 
believed  to  be  in  effect  at  various  DOE 
facilities  and  the  AWE  facility  in  the 
United  Kingdom.  DOE  also  stated  that  it 
was  inclined  to  adopt  a  contamination 
level  of  3  ng/100  cm-  for  release  of  items 
for  berylliimi  work  in  other  facilities. 
This  level  was  based  principally  on  the 
practice  at  the  Rocky  Flats 

Ten  organizations  and  individuals 
submitted  comments  that  recommended 
release  level  values.  These  values 
ranged  from  non-detectable  to  3  ^g/100 
cm^  for  public  release  and  non- 
detectable  to  10  )ig/100  cm-  for  release 
to  beryllium  facilities. 


One  commenter  (Ex.  47)  stated  that 
there  should  be  a  single  contamination 
level  for  both  the  housekeeping 
standard  for  beryllium  areas  and  for 
release  of  items  for  beryllium  and  non- 
beryllium  uses.  Another  commenter  (Ex. 
43)  urged  DOE  to  adopt  a  single 
criterion  for  release  to  the  public  and 
DOE  non-beryllium  facilities  and  to 
beryllium-handUng  facilities  because  it 
woidd  be  simpler  to  administer.  DOE 
does  not  agree  with  these  comments, 
because  the  workers  in  operational  areas 
where  beryllium  is  used  have  been 
trained  in  the  hazards  of  beryllium  and 
the  proper  use  of  protective  equipment 
that  is  required  to  be  worn  in  those 
areas.  DOE  does  not  believe  that  the 
general  population  or  DOE  non- 
beryllium  workers  should  be  exposed  to 
the  same  level  of  a  hazardous  material 
as  workers  who  have  been  trained  in  the 
safe  handling  of  that  material.  DOE, 
therefore,  has  included  in  the  rule 
separate  requirements  for  the  release  of 
beryllium-contaminated  equipment  and 
other  items  to  facilities  engaged  in 
beryllium  work  and  for  releases  to  the 
general  public  or  DOE  non-beryllium 
facilities. 

Section  850.31(a)  requires  the 
responsible  employer  to  clean 
beryllitim-contaminated  equipment  and 
other  items  to  a  contamination  level  that 
is  as  low  as  practicable,  but  not  to 
exceed  the  removable  contamination 
levels  specified  in  section  850.31fb),  for 
release  to  the  genera]  public  or  to  non- 
beryllium  areas  of  DOE  facilities,  and 
section  850.31(c),  for  release  to  fiacilities 
performing  work  with  beryllium.  In 
addition,  EXDE  has  included  in  these 
sections  other  requirements  that  are 
designed  to  protect  workers  and  others 
from  the  hazards  associated  with 
exposure  to  beryllium.  DOE  uses  the 
words  "and  other  items"  after 
"equipment"  in  section  850.31(a)  to 
cover  tools,  supplies,  documents,  etc., 
and  any  personal  property  in  beryllium- 
handling  areas  that  may  not  be 
encompassed  by  the  term  "equipment." 
The  phrase  "equipment  and  other 
items 'does  not  include  real  property  or 
buildings. 

Release  to  the  public  and  for  use  in 
DOB  non-beryllium  areas.  Section 
8S0.31(b)(l)  sets  the  removable 
contamination  level  for  equipment  and 
other  items  to  be  released  to  the  general 
public  or  for  use  in  DOE  non-beryllium 
work  areas  at  0.2  )ig/100cm^  or  the 
concentration  level  of  beryllium  in  soil 
at  the  point  of  release,  whichever  is 
higher.  The  equipment  also  must  be 
labeled,  in  accordance  with  section 
850.38(b).  to  warn  recipients  of 
potential  beryllium  hazards.  The 
responsible  employer  must  condition 


the  release  of  equipment  and  other 
items  to  the  public  based  on  the 
recipient's  commitment  to  implement 
controls  to  ensure  that  exposure  does 
not  occur.  Such  a  commitment  should 
be  based  on  the  nature  and  possible 
future  uses  of  the  equipment  and  other 
items,  the  nature  of  the  beryllium 
contamination,  and  whether  exposure  to 
beryllium  is  foreseeable. 

In  the  notice  of  reopening,  DOE 
referenced  a  comment  by  the  AWE  (Ex. 
1 )  which  reported  that  the  housekeeping 
surface  action  level  in  its  CardiS.  Wales 
facllitv  bad  been  reduced  to  1  ^g/ft- 
(about  0.1  ng/100  cm=)  in  1990.  DOE 
reasoned  that,  based  on  the  AWE 
experience  and  release  limits  included 
in  DOE  facilities'  interim  C3DPPs,  a 
public  release  limit  as  low  as  0.1  )ig/100 
cm-  would  be  achievable.  Several 
commenters  (Exs.  41,  43,  46,  47,  51) 
argued  that  this  level  would  be  difficult 
and  costly  to  achieve,  and  that  there  is 
no  technical  basis  for  concluding  that  it 
would  be  more  beneBcial  than  a  higher 
level.  AWE  (Ex.  38)  commented  that  it 
is  not  using  0.1  (ig/lOO  cm^  as  a  release 
level:  its  current  policy  is  to  dispose  of 
contaminated  items  in  a  landfill  site. 
The  Pantex  Plant  (Ex.  46)  stated  that  its 
reported  use  of  0. 1  (ig/100  cm^  as  a 
release  criterion  was  incorrect,  possibly 
due  to  a  typographical  error,  and  it 
recommended  using  3  ^g/100  cm^  for 
the  public  release  limit.  Rocky  Flats  (Ex. 
47)  pointed  out  significant  differences 
between  the  AWE  Cardiff  facility,  which 
is  a  stable  work  envirotunent.  and  the 
Rocky  Flats  facility,  which  is  engaged  in 
decontamination  and  decommissioning 
work.  Two  commenters  (Exs.  43.  46) 
argued  that  a  surface  removable 
contamination  level  of  0.1  ^g/lOOcm' 
could  easily  be  exceeded  by  background 
levels  of  beryllium. 

Other  conunenters  (Exs.  44.  45,  48. 
49)  took  the  position  that  any  detectable 
level  of  beryllium  on  the  surface  of  an 
item  should  be  presumed  to  present  a 
health  risk  and.  therefore,  that  no  item 
having  a  detectable  level  of  beryllium 
should  be  released  to  anyone  for  any 
purpose.  One  commenter  (Ex.  48)  stated 
that  the  correlation  between  surface 
beryllium  levels  and  associated  health 
hazards  is  unknown,  and  the  possibility 
exists  for  fixed  or  inaccessible  berylliimi 
to  be  liberated  when  equipment  is 
worked  on  or  repaired.  Another 
commenter  (Ex.  49)  sUted  that  DOE 
should  take  a  cautious  stance  because  of 
the  current  lack  of  information 
regarding  the  nature  of  the  exposure- 
response  relationship  and  the  factors 
that  imderlie  individual  sensitization 
towards  beryllium.  Two  commenters 
(Exs  49.  52)  recommended  life-cycle 
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administrative  controls  for  beryllitim- 
contaminated  equipment. 

Section  S50.31(b)(3)  responds  to  the 
recommendation  of  comments  (Exs.  26, 
38)  calling  for  a  risk  assessment  that 
considers  the  downstream  user's 
exposure  potential,  the  history  and  type 
of  equipment,  and  the  natiu'e  of  the 
contamination,  in  order  to  decide 
whether  and  how  to  release  equipment 
and  other  items  for  non-beryllium  uses. 
As  recognized  by  DOE  in  the  reopening 
notice,  surface  or  wipe  sampling  is  not 
an  adequate  means  of  characterizing 
potential  exposure  risk.  For  example,  a 
lathe  or  other  piece  of  equipment 
released  because  it  is  determined  to  be 
beryllium-free  on  the  surface  may 
contain  internal  beryllium  dust  that 
could  become  airborne  and  present  a 
health  hazard  during  future 
maintenance.  On  the  other  hand,  other 
types  of  equipment  may  contain  internal 
beryllium  that  is  combined  with  other 
substances  (e.g..  grease)  which  would 
make  it  imlikely  that  the  beri'llium 
would  ever  become  airborne.  The 
presence  of  this  type  of  suspended 
contamination,  even  at  levels  above  the 
surface  release  criterion,  would  not 
necessarily  present  a  health  hazard. 
Accordingly,  an  assessment  of  potential 
risk  of  exposure  should  be  undertaken 
before  the  release  of  any  equipment  or 
other  item  to  either  the  general  public 
or  to  DOE  for  non-beryllium  uses.  Based 
upon  the  assessment,  the  decision 
should  be  made  as  to  ultimate 
disposition  of  the  equipment  and  any 
conditions  that  should  be  placed  on  its 
future  use. 

After  considering  the  comments,  DOE 
is  persuaded  that  it  would  be  cosUy,  if 
not  in/easible,  to  implement  a 
contamination  level  of  0.1  ^g/lOO  cm- 
or  lower  as  the  public  release  criterion. 
Section  850.31(a)(1)  requires 
responsible  employers  to  clean 
equipment  and  other  items  to  the  lowest 
contamination  level  practicable  and  to 
ensure  that  removable  contamination  on 
surfaces  does  not  exceed  0.2  )ig/100  cm^ 
or  the  concentration  level  of  beryllium 
in  local  soil.  This  removable 
contamination  criterion  is  based,  in 
large  measure,  on  information  provided 
in  comments  submitted  by  the 
contractor  that  manages  the  Rocky  Flats 
facility  (Ex.  47).  To  comply  with  the 
interim  CBDPP  established  by  DOE 
Notice  440.1.  Rocky  Flats  conducted  an 
extensive  site  characterization  (over 
6000  samples)  using  0.2  (ig/lQO  cm^  as 
the  target  contamination  level.  Rocky 
Flats  reported  that  they  found  the  0.2 
^/lOO  cm-  to  be  an  achievable  level 
and  determined  (using  recently 
published  re-suspension  factors)  that 
any  airborne  beryllium  generated  from 


re-suspending  beryllium  from  surfaces, 
even  with  some  beryllium  surface  levels 
above  0.2  (igyiOO  cm^,  would  be 
expected  to  be  well  below  the  EPA's 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
limit  of  0.01  Mg/m'  and  therefore,  at  safe 
levels.  EPA's  NESHAP  is  the  national 
standard  for  community  air  that  the 
population  continuously  breathes. 

DOE  has  addressed  the  concerns  of 
commenters  (Exs.  46,  50)  that  it  may  not 
be  possible  to  clean  equipment  and 
other  items  to  below  the  natural 
background  of  beryllium  in  local  soil.  It 
is  highly  imlikely  that  this  rule  would 
apply  to  soil  because  soils  generally 
contains  less  than  0.1  percent  beryllium 
and,  therefore,  is  not  considered 
beryllium  for  the  purposes  of  this  rule. 
Nonetheless,  DOE  included  in  section 
850.31(b)(3)  the  words  "or  Uie 
concentration  level  of  beryllium  in  local 
soil  at  the  point  of  release"  to  eliminate 
the  possibility  that  the  rule  would 
compel  a  responsible  employer  to  clean 
local  soil  off  of  equipment  and  other 
items  before  release. 

DOE  does  not  agree  with  the  view  of 
some  commenters  that,  in  the  absence  of 
scientific  evidence  of  a  threshold  or 
"safe"  level  of  exposure  to  beryllium, 
the  surface  contamination  release  level 
should  be  at  the  limit  of  detection  or 
zero.  Although  one  commenter  (Ex.  45. 
45B1  submitted  information  indicating 
that  re-suspension  of  beryllium  in  the 
air  is  possible  on  surfaces  with  less  than 
1.0  tig/100  cm^  of  beryllium,  there 
currentiy  is  no  scientific  evidence  that 
surfaces  cleaned  to  that  level  would 
result  in  airborne  concentrations  of 
beryllium  at  levels  that  would  be 
harmful  to  workers. 

DOE  has  addressed  the  concern  about 
the  potential  for  exposure  to  re- 
suspended  beryllium  by  requiring  a 
case-by-case  assessment  of  risk  before 
equipment  and  other  items  are  released 
for  non-beryllium  uses.  There  is  likely 
to  be  wide  variation  in  these  situations, 
and  DOE  is  not  prepared  at  this  time  to 
prescribe  uniform  management  controls. 
However,  this  is  an  area  for  which  DOE 
may  develop  guidance  to  assist  field 
elements,  as  experience  is  gained  under 
this  rule. 

One  commenter  (Ex.  43) 
recommended  establishing  a  general 
surface  release  level  of  1  |ig/100  cm', 
plus  labeling  of  items.  The  commenter 
suggested  the  use  of  labels  to  shift 
responsibility  for  controlling  future 
exposures  to  the  recipients  of  the 
equipment  or  items.  DOE  does  not 
believe  that  simply  cleaning  the  outside 
of  the  equipment  and  other  items  and 
providing  warning  to  the  new  user  is 
adequate  because  some  recipients. 


particularly  recipients  who  have  not 
performed  work  using  beryllium,  may 
not  fully  understand  the  risks  associated 
with  beryllium  exposure. 

Release  for  beryllium  Work.  Section 
8S0.31(c)(l)  sets  the  contamination  level 
for  equipment  or  other  items  released 
for  use  in  other  facilities  engaged  in 
beryllium  work  at  3  (ig/100  cm'  The 
equipment  or  item  also  must  be  labeled 
in  accordance  with  section  850.38(b) 
Section  850.31(c)(3)  requires  the 
responsible  employer  to  ensure  that  a 
released  item  is  enclosed  or  placed  in 
sealed,  impermeable  bags  or  containers 
to  prevent  exposure  to  beryllium  during 
handling  and  transportation  to  its 
destination.  Enclosure  of  equipment  and 
other  items  to  be  released  to  other 
beryllium  operations  can  be 
accomplished  by  any  practical  means, 
such  as  wrapping  in  plastic. 

Several  commenters  recommended 
that  DOE  establish  a  higher  surface 
contamination  release  level  for 
equipment  and  other  items  to  be 
transferred  to  another  facility  for 
beryllium  work  than  is  allowed  for 
items  released  to  the  public  or  for  use 
in  DOE  non-beryllium  work  (Exs.  38.  41. 
42,  46,  51).  Surface  contamination  levels 
recommended  by  the  commenters  (see 
Table  9)  for  release  of  equipment  and 
other  items  to  be  used  in  beryllium 
area^  range  frtim  0  and  non-detectable  to 
10  (ig/100  cm-'.  Rocky  Flats  (Ex.  47) 
previously  established  a  release  level  for 
equipment  and  other  items  to  be 
transferred  to  other  DOE  facilities  for 
beryllium  work  at  2.5  )ig/100  cm^. 
Several  commenters  (Exs.  41,  42.  51) 
and  a  number  of  the  DOE  sites  reporting 
release  levels  support  the  use  of  3  (ig/ 
100  cm-  or  less  as  a  release  level  for 
equipment  and  other  items  that  will  be 
used  for  beryllium  work. 

Based  upon  current  surface  sampling 
technology.  DOE  sees  no  appreciable 
difference  between  2  5  ^g/100  cm^  and 
3  |ig/100  cm'^  and,  therefore,  has 
adopted  the  3  |ig  100  cm^  value  for 
release  of  equipment  and  other  items  to 
other  facilities  for  beryllium  work. 
Adoption  of  this  value  also  maintains  a 
consistency  with  the  housekeeping 
requirements  for  operational  beryllium 
areas,  which  will  simplify 
implementation  by  DOE  facilities. 

Other  issues.  One  commenter  (Ex.  51) 
recommended  that  the  rule  specify  that 
an  industrial  hygienist  should 
determine  the  number  and  location  of 
swipe  samples.  IX)E  views  the 
determination  of  the  number  and 
location  of  swipe  samples  to  be  part  of 
the  hazard  assessment,  which  must  be 
managed  by  a  qualified  individual  such 
as  a  QH  (see  discussion  for  section 
850.21). 
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Two  commenters  (Exs.  49,  50)  were 
concerned  with  dermai  exposures  to 
ber>'Uiuni.  DOE  agrees  that  there  is  a 
potential  health  hazard  associated  with 
dermal  exposure  to  beryllium,  and  has 
imposed  requirements  under  sections 
850.29  and  850.37  to  protect  workers 
handling  beryllium.  The  hazards 
associated  with  dermal  exposures  also 
are  dealt  with  in  the  DOE  facilities' 
health  and  safety  programs  under  DOE 
Order  440.1A  or,  analogous  Orders  or 
standards  cited  in  responsible 
employers'  contract  with  DOE. 

Section  850.32— Waste  Disposal 

Section  850.32  (proposed  as  section 
850.31]  establishes  the  waste  disposal 
provisions  of  the  CBDPP.  Like  many  of 
the  provisions  of  the  rule  (e.g..  regulated 
areas,  protective  clothing  and 
equipment,  and  housekeeping),  the 
waste  disposal  provisions  are  designed 
to  minimize  the  spread  of  beryllium 
contamination  throughout  the  facility  or 
beyond  the  sites  boundaries. 

DOE  believes  that  the  most  effective 
way  to  control  the  spread  of 
contamination  resulting  from  waste 
disposal  activities  is  to  prevent  or 
minimize  the  generation  of  beryllium 
waste.  Accordingly,  section  850. 32(a)  of 
the  final  rule  requires  responsible 
employers  to  employ  waste 
minimization  principles  in  conducting 
beryllium  activities.  Good  housekeeping 
practices,  required  by  section  850  30, 
aid  in  this  effort  by  continually 
removing  beryllium  dust  acctunulations 
from  work  surfaces,  thereby  reducing 
the  level  of  contamination  of  workplace 
equipment.  The  performance  of  hazard 
analyses  on  operations  with  the 
potential  to  generate  wastes,  as  required 
by  section  850.21,  can  help  responsible 
employers  identify  potential  sources  of 
wastes  and  evaluate  possible  controls 
that  could  be  implemented  to  prevent  or 
reduce  waste  generation.  Other  waste 
minimization  practices,  such  as 
minimizing  the  equipment  and  material 
that  is  exposed  to  beiyllium 
contamination,  will  also  assist  in 
reducing  the  amount  of  material  that 
must  be  disposed  of  as  beryllium  or 
beryllium-contaminated  waste,  thus 
reducing  the  potential  beryllitun 
exposure  hazards. 

Section  8S0.32(b)  of  the  final  rule 
requires  responsible  employers  to 
dispose  of  bieryllium-containing  waste, 
and  berylUum-contaminated  equipment 
and  other  items  that  are  disposed  of  as 
waste,  in  sealed  impermeable  bags, 
containers,  or  enclosures  that  are 
labeled  in  accordance  with  section 
850.38.  Enclosure  can  be  any  practical 
mechanism  for  sealing,  such  as 
wrapping  in  plastic.  DOE  believes  these 


waste  disposal  provisions  are  necessary 
to  prevent  the  re-suspension  of 
beryllium  contamination  into  the 
workplace  atmosphere.  Warning  labels 
are  necessary  to  ensure  that  workers  are 
aware  that  bags,  containers,  or 
enclosures  contain  beryllium  so  that 
they  can  take  appropriate  precautioits. 
Furthermore,  responsible  employers 
must  comply  with  applicable  Federal, 
state,  and  local  regulations  governing 
the  management,  transportation,  and 
disposal  of  waste  that  contain 
beryllium. 

DOE  received  two  comments 
regarding  the  waste  disposal  provisions 
of  the  NOPR.  One  commenter  (Ex.  31) 
applauded  DOE  for  including  waste 
minimization  principles  as  a  control 
measure  for  reducing  beryllium 
exposures.  This  conunenter  suggested 
that  1X)E  consider  developing  a  non- 
mandatory  appendix  to  the  rule  or 
stand-alone  guidance  to  illustrate  waste 
minimization  principles  and  provide 
ideas  for  workers  and  employers.  DOE 
recognizes  the  utility  of  non-mandatory 
guidance  in  assisting  responsible 
employers  in  implementing  certain 
mandatory  requirements  of  the  CBDPP. 
DOE  notes,  however,  that  the  U.S. 
Environmental  Protection  Agency  and 
other  Federal  agencies  have  already 
developed  a  wide  variety  of  guidance 
materials  addressing  waste 
management,  waste  minimization,  and 
pollution  prevention  principles  and 
practices.  Not  ordy  are  these  guides 
readily  available  to  the  IX)E 
community,  but  many  DOE  sites  have 
used  these  guides  to  develop  their  own 
hazardous  waste  management  plans.  For 
this  reason,  DOE  beheves  that  the 
development  of  an  additional  guidance 
document  to  address  waste 
minimization  principles  for  the  final 
CBDPP  rule  is  not  necessary.  DOE  is 
developing  an  implementation  guide  for 
the  CBDPP  rule  that  will  provide 
general  guidance  for  disposal  of 
beryllium  waste. 

The  other  commenter  (Ex.  18) 
suggested  that  the  waste  disposal 
provisions  should  address  the 
declassification  of  beryllium  parts  that 
are  classified  for  national  security 
purposes  at  certain  DOE  sites.  This 
section  of  the  final  rule  requires 
responsible  employers  to  control  the 
generation  of  beryllium-containing 
waste,  and  beryllium-contaminated 
equipment  and  other  items  that  are 
disposed  of  as  waste  and  to  dispose  of 
this  equipment  and  other  items  in  a  safe 
manner.  DOE  does  not  intend  for  these 
provisions  to  alter  or  affect  the 
classification  of  beryllium-contaminated 
equipment  and  other  items,  nor  to 
supersede  the  applicable  requirements 


for  protection  of  such  equipment  and 
items.  Accordingly,  beryllium- 
contaminated  materials  that  are 
classified  must  be  handled  in 
accordance  with  the  governing  national 
security  regulations,  standards,  and 
policies.  Responsible  employers  also 
must  dispose  of  such  materials  in 
accordance  with  the  provisions  of  this 
rule. 

Section  850,33 — Beryllium  Emergencies 

Section  850.33  (proposed  as  section 
850.32)  establishes  the  beryllium-related 
emergency  provisions  of  the  CBDPP. 
Such  provisions  are  particularly 
important  in  Ught  of  the  possibility, 
suggested  by  several  commenters,  that  a 
single,  high-level  beryllium  exposure 
may  have  been  the  cause  of  CBD 
occurring  among  several  workers 
thought  to  have  had  no  exposure  or  only 
incidental,  low-level  exposures  to 
beryllium. 

f*roposed  section  850.32  would  have 
established  broad  performance-based 
provisions  requiring  responsible 
employers  to  develop  procedures  for 
responding  to  and  alerting  workers  to 
beryllium  emergencies,  to  ensure  the 
availability  and  use  of  appropriate 
protective  equipment  during  related 
cleanup  operations,  and  to  provide 
emergency  response  workers  with 
appropriate  training  on  proper  response 
procedures. 

Two  commenters  (Exs.  11,  31) 
responded  to  the  proposed  beryllium 
emergencies  section,  and  both  requested 
that  E)OE  provide  additional  guidance 
regarding  beryllium  emergency 
prcx:edures,  training,  and  personal 
protective  equipment  requirements.  One 
commenter  (Ex.  31)  suggested  that  this 
guidance  was  needed  to  ensure  a 
consistent  and  coordinated  response  to 
beryllium  emergencies  in  cases  in 
which  workers  from  different  employers 
respond  to  the  same  event.  Both 
commenters  suggested  that  DOE 
consider  incorporating  elements  of  the 
emergency  response  provisions  of 
OSHAs  Hazardous  Waste  Operations 
and  Emergency  Response  standard  (29 
CFR  1910.120)  in  the  CBDPP  rule. 

DOE  agrees  with  the  commenters,  and 
notes  that  the  beryllitun  emergencies 
provisions  of  the  NOPR  were  not 
intended  to  supersede  the  apphcable 
provisions  of  29  CFR  1910.120. 
Accordingly,  to  avoid  confusion  and 
duplicative  efforts  and  to  ensure 
consistent  and  coordinated  responses  to 
beryllium  emergencies  at  DOE  facilities, 
DOE  has  revised  the  beryllium 
emergencies  section  (renumbered 
section  850.33  in  the  final  rule)  to 
require  responsible  employers  to 
comply  with  29  CFR  1910.120(1)  for 
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emergency  response  activities  related  to 
hazardous  waste  cleanup  operations, 
and  29  CFR  1910.120(q)  for  emergency 
response  activities  related  to  all  other 
operations.  Also,  DOE  will  provide 
general  guidance  on  preparing  for,  and 
responding  to.  emergencies  involving 
beryllium  in  the  DOE  implementation 
gtiide  for  this  rule. 

Section  850.34 — Medical  Surveillimce 

Section  850.34  (proposed  as  section 
850.33)  establishes  the  medical 
surveillance  provisions  of  the  CBDPP. 
These  provisions  are  aimed  at:  (1) 
Identifying  workers  at  higher  risk  of 
adverse  health  effects  from  exposiure  to 
beryllium:  (2)  preventing  beryllium- 
induced  disease  by  linking  health 
outcomes  to  beryllium  tasks:  and  (3) 
making  possible  the  early  treatment  of 
beryllium-induced  disease. 

Several  changes  have  been  made  to 
the  medical  surveillance  provisions  as 
proposed.  These  changes  include 
enlarging  the  scope  of  the  covered 
population  to  include  former  berylliimi 
workers  who  are  still  employed  at  DOE 
facilities  in  non-beryllium  work:  adding 
the  term  "beryllium-associated  worker. " 
which  includes  all  current  workers  who 
have  or  had  the  potential  for  exposure 
to  beryllium:  adding  a  multiple  and 
alternate  physician  review  process; 
deleting  the  requirement  that  exposure 
be  at  or  above  the  action  level  before 
initiating  medical  surveillance;  and 
deleting  the  requirement  for  Office  of 
Enviroiunent.  Safet>'  and  Health  review 
of  the  written  medical  surveillance 
program.  In  addition,  DOE  has  made 
editorial  changes  to  clarify  various 
provisions. 

The  medical  surveillance  program  is 
designed  to  ensure  the  prompt 
identification,  and  makes  possible  the 
proper  treatment,  of  workers  who 
become  sensitized  to  beryllium  or 
develop  CBD.  In  addition  to 
determining  the  incidence  of  CBD  in  the 
workforce,  the  medical  surveillance 
program  fulfills  a  critical  information 
development  function,  including 
identifying  the  risk  factors  associated 
with  the  development  of  CBD  and 
beryllium  sensitization.  This  rule 
requires  that  medical  surveillance  be 
given  to  workers  who  are  at  the  greatest 
risk  from  continued  exposiu^.  This 
determination  should  be  made  on  the 
basis  of  the  air  monitoring  residts,  the 
SOMD's  recommendation,  and  any 
other  relevant  information  the 
responsible  employer  may  possess,  such 
as  past  medical  or  air  monitoring 
records,  workers'  job  tenure,  etc. 

DOE  realizes  that  some  workers  may 
elect  not  to  participate  in  the  medical 
surveillance  program  because  they 


believe  that  a  diagnosis  of  CBD  or 
beryllium  sensitization  could  have  a 
negative  impact  on  future  employment 
opportunities  or  on  their  health 
insiu'ance.  In  light  of  this  concern  and 
DOE'S  desire  to  maximize  worker 
participation  in  the  medical 
surveillance  program,  DOE  in  the  NOPR 
requested  interested  parties  to  comment 
on  the  feasibilify  and  utility  of 
including  anonymous  testing  as  a 
provision  in  the  final  rule.  In  requesting 
public  comment,  DOE  noted  two 
concerns  it  had  regarding  the  use  of 
anonymous  testing;  specifically, 
concern  about  IXDE's  inability  to 
correlate  collected  exposure  data  to 
health  outcomes  for  workers  choosing 
anonymous  testing,  and  concern  about 
the  effect  of  anonymous  testing  on 
DOE'S  ability  to  conduct  follow-up  tests 
to  confirm  positive  Be-LPT  results. 

Eight  commenters  (Exs.  4,  16, 17,  23, 
26,  28,  30,  31)  responded  to  DOE's 
request  for  information  regarding 
anonymous  testing.  Most  commenters 
stated  that  anonymous  testing  would 
not  provide  significant  additional 
benefits  or  protection  for  workers.  In 
addition,  all  of  the  conunenters  shared 
DOE's  concerns  regarding  the  resulting 
inabilify  to  correlate  collected  exposure 
data  to  health  outcomes,  and  the 
difficulfy  of  tracking  employees  for 
follow-up  testing  to  confirm  positive 
results.  'The  commenters  believed  that 
these  two  drawbacks  overshadow  any 
potential  increase  in  worker 
participation. 

One  commenter  (Ex,  17)  expressed 
concern  that  the  use  of  anonymous 
testing  wotUd  limit  the  employer's 
abilify  to  provide  support  to  workers 
receiving  medical  surveillance.  This 
commenter  noted  that  ongoing  suppori 
and  reassiu'ance  is  essential  for  those 
workers  with  positive  or  inconclusive 
test  results.  Three  commenters  (Exs.  16, 
23,  26)  stated  that  medical  surveillance 
should  be  used  to  determine  workplace 
exposures  and  evaluate  the  effectiveness 
of  workplace  controls.  These 
commenters  believe  that  anonymous 
testing  would  hamper  this  effort  by 
preventing  responsible  employers  from 
identifying  specific  jobs  or  tasks  that 
lead  to  beryllium-related  health  effects 

For  reasons  stated  in  the  NOPR  and 
expres-sed  by  all  eight  commenters.  DOE 
has  decided  against  the  use  of 
anonymous  testing.  However,  DOE  has 
taken  steps  in  the  final  rule  to  protect 
the  privacy  of  beryllium-associated 
workers,  e.g..  by  requiring  the  use  of 
unique  identifiers  (see  discussion  of 
section  850.39).  DOE  cannot  responsibly 
accomplish  the  tasks  of  ameliorating  the 
effects  of  exposure  to  beryllium  and 
developing  needed  data  on  the  cause 


and  development  of  CDB  through 
anonymous  testing.  DOE  also  believes 
that  offering  anonymous  testing  as  a 
supplement  to  identified  testing  would 
discourage  workers  fiom  participating 
in  identified  testing.  Accordingly, 
provisions  for  anonymous  testing  are 
not  included  in  the  final  beryllium  rule. 

Section  8S0.34(a)(l)  requires 
responsible  employers  to  establish  and 
implement  a  medical  surveillance 
program  for  berylliiun-associated 
workers.  DOE  adheres  to  its  view  that 
participation  in  the  medical 
surveillance  program  should  not  be 
mandatory  for  workers.  The  responsible 
employer's  obligation  is  to  offer  to 
provide  the  medical  tests  and 
procedures  as  required.  DOE  expects 
that  where  worker  confidence  in  the 
medical  program  exists,  refusal  to 
participate  will  be  minimal. 

The  term  "beryllium-associated 
worker"  is  used  in  the  final  rule  where 
DOE  has  determined  that  coverage  of 
provisions  should  not  be  limited  to 
current  workers  regularly  employed  in 
DOE  beryllium  activities.  Use  of  the 
term  "beryllium-associated  worker"  will 
increase  the  population  eligible  to 
receive  medical  surveillance  by 
including  current  workers  with  past 
beryllium  exposures  or  potential  for 
exposures. 

Numerous  conunenters  (Exs.  2, 3, 4. 
14, 16, 17,  28,  30,  29,  31)  made 
recommendations  regarding  the  level  of 
employee  exposure  that  should  trigger 
worker  participation  in  the  medical 
surveillance  program.  Two  of  these 
commenters  (Exs.  3.  4)  objected  to 
offering  medical  surveillance  to  all 
workers  potentially  exposed  to 
beryllitun.  However,  their  reasons  for 
not  wanting  to  include  all  potentially 
exposed  workers  differed  One 
commenter  (Ex.  3)  stated  that  placing  all 
potentially  exposed  employees  in  the 
medical  surveillance  program  would  be 
inconsistent  with  the  permissible 
exposure  limit.  The  other  commenter 
(Ex.  4)  was  concerned  with  the  costs 
associated  with  such  a  strategy,  and  the 
potential  for  causing  worker  anxiefy 
from  false-positive  Be-LPT  test  results 
for  workers  with  limited  exposure 
potential.  While  these  commenters 
agreed  that  some  level  of  worker 
berylliimi  exposing  should  trigger  the 
medical  surveillance  program,  neither 
provided  recommendations  for  an 
appropriate  trigger  level. 

One  commenter  (Ex.  16)  suggested 
that  DOE  use  a  graded  approach  to  the 
medical  surveillance  program  which 
would  include  current  beryllium 
workers  and  other  workers  with 
exposures  or  potential  exposures  at  or 
above  the  action  level.  DOE  has 
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determined  that  a  graded  approach 
linked  to  exposure  at  or  above  tiie  action 
level  would  not  ensure  the  necessary 
surveillance  of  all  DOE  and  contractor 
workers  who  may  have  had  exposure  to 
beryllium,  whether  current  or  past. 

Several  commenters  (Exs.  2. 14, 16. 
17.  28,  29,  30,  31)  favored  the  inclusion 
of  all  potentially  exposed  workers  in  the 
medical  surveillance  program  regardless 
of  the  measured  exposure  level.  These 
commenters  argued  that  medical 
surveiilancB  should  not  be  limited  to 
workers  exposed  to  levels  of  beryllium 
at  or  above  the  action  level,  but  rather 
should  include  all  workors  with  the 
potential  for  any  beryllium  exposure. 
Three  of  these  commenters  stated  that 
current  scientific  evidence  does  not 
indicate  a  "safe"  level  of  beryllium 
exposure,  and  that  CBD  has  been 
identified  in  individuals  thought  to 
have  only  low  or  incidental  exposure  to 
beryllium.  Their  concern  was  that 
restricting  medical  surveillance  to 
beryllium  workers,"  as  defined  in 
proposed  section  850.3.  would  exclude 
such  workers,  who  in  their  view  are  also 
at  risk  of  contracting  CBD.  In  addition, 
two  of  the  commenters  CExs.  28,  30) 
noted  that  allowing  workers  exposed  at 
any  level  to  participate  in  the  medical 
surveillance  program  would  act  as  an 
incentive  for  employers  to  minimize  the 
number  of  individuals  who  work  in 
beryllium  areas. 

Similarly,  three  commenters  (Exs.  28. 
29.  31)  argued  that  current  workers  with 
past  beryllium  exposures  should  be 
offered  the  opportunity  to  participate  in 
the  medical  surveillance  program.  One 
commenter  (Ex.  31)  noted  that,  based  on 
the  proposed  definition  of  "beryllium 
worker."  medical  surveillance  would 
not  be  made  available  to  current 
workers  with  past  beryllium  exposure 
unless  they  were  covered  under  the 
medical  removal  provisions  of  proposed 
section  850.34.  Another  commenter 
(Ex.15)  suggested  that  all  employees  at 
DOE  facilities,  even  those  with  no 
exposure  to  beryllium,  should  be  given 
the  option  of  participating  in  the 
medical  surveillance  program. 

Several  commenters  (Exs.  2, 16,  28, 
31, 19)  raised  the  issue  of  medical 
surveillance  for  former  workers  with 
past  beryllium  exposures  who  no  longer 
work  at  a  DOE  facility.  The  commenters 
stated  that  former  DOE  workers  should 
also  be  provided  the  opportunity  to 
participate  in  medical  monitoring.  They 
acknowledged  DOE's  proposed 
establishment  of  a  separate,  directly 
funded  program  that  offers  medical 
examinations  to  former  workers  at  risk 
of  developing  CBD.  However,  two  of  the 
commenters  (Exs.  16,  31)  argued  that 
this  program  should  be  made  available 


to  former  workers  at  the  same  time  as 
the  program  for  current  workers. 
.\nother  commenter  argued  that 
maintaining  two  separate  databases  and 
programs  was  not  practical. 

IX)E  has  revised  the  final  rule  to 
require  responsible  employers  to 
provide  medical  surveillance  for  all 
berylliiun-associated  workers.  DOE 
based  this  revision  on  the  beryllium 
ca.ses  suggesting  that  low  and  even 
incidental  exposure  to  beryllium  can 
lead  to  sensitization  or  beiyllium 
disease.  This  approach  will  ensure  the 
early  identification  of  workers  at  risk  of 
health  effects  from  exposure  to 
beryllium,  provide  the  greatest 
protection  of  worker  health,  and  provide 
a  more  complete  documentation  of 
beryllium  exposures.  Beryllium- 
associated  workers  eUgibte  for  medical 
siuveillance  include  any  current  worker 
who  is  exposed  or  was  exposed  or 
potentially  exposed  to  airborne 
concentrations  of  beryllium  at  a  IX3E 
facility.  Thus  medical  surveillance  will 
be  available  to  a  beryllium  worker  (as 
defined  in  section  850.3),  a  current 
worker  whose  work  history  shows  that 
the  worker  may  have  been  exposed  to 
airborne  concentrations  of  beryllium  at 
DOE  facilities,  a  ciurent  worker  who 
exhibits  signs  and  symptoms  of 
beryllium  exposure,  and  a  worker  who 
is  receiving  medical  removal  protection 
benefits. 

Section  850.34(a)(2)  requires 
responsible  employers  to  designate  a 
Site  Occupational  Medical  Director 
(SOMD)  who  will  be  responsible  for 
administering  the  medickl  surveillance 
program.  One  commenter  (Ex.  16)  stated 
that  a  panel  comprised  of  individuals 
representing  management,  labor,  the 
public,  and  the  local  medical 
community  should  select  the  SOMD. 
DOE  has  not  adopted  this 
recommendation  becatise  DOE  believes 
that  the  responsible  employer  must  have 
ultimate  responsibility  for  ensuring 
compliance  with  this  requirement. 

A  number  of  commenters  (Exs.  12. 14, 
20,  23)  were  concerned  about  the 
quality  of  health  care  for  workers  with 
CBD  and.  more  specifically,  whether  or 
not  workers  would  have  a  choice  of 
physicians.  One  commenter  (Ex.  20) 
pointed  out  that  OSHA  no  longer 
restricts  the  performance  of  medical 
evaluations  to  licensed  physicians 
because  this  requirement  is  too 
prescriptive  and  fails  to  recognize  the 
realities  of  today's  health  care  system. 
This  commenter  suggested  adding  a 
provision  to  include  other  licensed 
health  care  professionals  among  those 
who  may  perform  medical  evaluations. 

DOE  agrees  with  this  conunenter  and 
has  revised  section  850.34(aK3)  of  the 


final  rule  to  require  responsible 
employers  to  ensure  that  all  medical 
evaluations  and  procedures  are 
performed  by  or  under  the  supervision 
of  a  licensed  physician  who  is  familiar 
with  the  health  effects  of  beryllium. 
Although  a  licensed  physician  is  the 
appropriate  person  to  supervise  and 
evaluate  a  medical  evaluation,  certain 
required  elements  of  the  evaluation  may 
be  performed  by  another,  appropriately 
qualified  person  under  the  supervision 
of  the  physician.  The  licensed  physician 
is  required  to  be  famdiar  with  the  health 
effects  of  beryllium.  DOE  expects  that 
the  medical  evaluations  and  procedures 
required  to  diagnose  CBD  will  be 
performed  or  validated  by  a  specialist  in 
pulmonary  medicine,  occupational 
medicine,  or  other  physician  with 
specialized  equipment  and  examination 
protocols  required  to  definitively 
differentiate  between  CBD  and  other 
lung  diseases.  EKDE  believes  that  this  is 
necessary  due  to  the  imusual  nature  of 
CBD  and  the  fact  that  not  all  physicians 
are  familiar  virith  the  evaluation  of 
berj'Uium-associated  patients. 

Three  commenters  (Exs.  15, 18,  22) 
expressed  concern  about  certain 
language  in  the  NOPR  preamble  that 
they  interpreted  to  mean  that  workers 
would  be  limited  to  an  evaluation 
performed  by  an  employer's  physician. 
One  commenter  (Ex.  22)  suggested  that 
DOE  adopt  OSHA's  Lead  Standard  as  a 
model  for  selecting  physicians.  DOE 
never  intended  to  limit  an  employee's 
choice  of  physicians.  To  clarify  this 
point.  DOE  has  included  in  section 
850.34,  paragraphs  (c)  and  (d), 
provisions  for  a  multiple  physician  and 
alternate  physician  review.  'These 
provisions  are  explained  in  the 
discussion  that  follows. 

DOE  views  medical  surveillance  as  a 
primary  tool  for  determining  the  extent 
of  CBD  risk  within  the  worker 
population.  Therefore,  section 
850.34(a)(4)  requires  responsible 
employers  to  maintain  and  give  to  the 
SOMD  a  list  of  beryllium-associated 
workers  who  may  be  eligible  for  medical 
surveillance.  The  list  must  be  based  on 
hazard  assessments,  exposure  records, 
and  any  other  information  that  vrill 
identify  beryllium-associated  workers 
(section  850.34(a)(4)(i)).  In  addition, 
section  850.34(a)(4)(ii)  requires 
responsible  employers  to  regidarly 
update  the  list  based  on  the  information 
from  the  periodic  evaluations  performed 
pursuant  to  paragraph  (b)(2)  of  this 
section. 

One  commenter  (Ex.  16)  questioned 
why  DOE  proposed  to  give  the  SOMD 
the  task  of  identifying  working 
conditions  that  contribute  to  die  risk  of 
CBD  and  determining  the  need  for 


additional  exposure  controls.  This 
commenter  believed  that  this  task 
should  be  performed  by  an  industrial 
hygienist.  Similarly,  another  commenter 
(Ex.  23)  stated  that  the  SOMD  should 
not  be  responsible  for  performing  data 
analysis  to  determine  which  workers 
should  be  included  in  the  medical 
surveillance  program,  or  for  maintaining 
the  list  of  beryllium  workers  at  a  site. 
The  commenter  argued  that  both  of 
these  tasks  are  management  functions 
that  should  be  carried  out  by  the 
responsible  employer  based  on 
technical  guidance  provided  by  the 
industrial  hygiene  department  and  the 
SOMD.  DOE  agrees  with  both  of  these 
commenters.  'Hie  responsible  employer, 
not  the  SOMD.  should  have  the  function 
of  identifying  working  conditions  and 
evaluating  the  need  for  workplace 
controls.  Consequently,  DOE  has  revised 
the  final  rule  to  require  that  responsible 
employers  identify  beryllium-associated 
workers.  However,  medical  judgments 
that  are  requisite  to  management 
decisions  are  the  SOMD's  responsibility 

Section  850.34(a)(5)  requires  the 
responsible  employer  to  provide  the 
SOMD  with  the  information  needed  to 
operate  and  administer  the  medical 
surveillance  program.  This  information 
includes,  but  is  not  limited  to,  the 
baseline  beryllium  inventory,  hazard 
assessment  results,  and  exposure 
monitoring  data,  as  well  as  information 
regarding  the  identity  and  nature  of 
activities  or  operations  on  the  site  that 
are  covered  under  the  CBDPP,  the 
related  duties  of  beryllium  workers,  and 
the  types  of  personal  protective 
equipment  employed  in  the 
performance  of  these  duties. 

Section  850.34(a)(6)  requires  the 
responsible  employer  to  provide  the 
SOMD  and  the  examining  physician 
with  (1)  A  copy  of  this  rule  and  its 
preamble:  (2)  a  description  of  the 
workers'  duties  as  they  pertain  to 
beryllium  exposure;  (3)  records  of  the 
workers'  beryllium  exposure:  and  (4)  a 
description  of  personal  protective  and 
respiratory  protective  equipment  in 
current  or  anticipated  use.  DOE  believes 
that  this  information  is  necessary  to 
ensure  that  the  physician  can  make 
informed  decisions  regarding  the 
required  content  of  the  medical 
evaluation  and  the  subsequent 
development  of  recommendations 
related  to  each  beryllium-associated 
worker. 

Several  commenters  (Ex.  8, 17,  18,  19) 
suggested  including  provisions  for 
providing  beryllium  education  and 
training  programs  to  physicians  and 
other  health  care  providers  in  the  rule. 
DOE  has  not  adopted  this  suggestion. 


because  it  would  expand  the  scope  of 

the  rule. 

Section  850.34(b)  requires  responsible 
employers  to  provide,  without  cost  to 
beryllium-associated  workers,  all 
medical  evaluations  and  procedures 
performed  to  comply  with  these 
regulations.  This  section  also  requires 
that  all  evaluations  and  procedures  be 
performed  at  a  time  and  place  that  are 
convenient  for  the  worker.  This 
provision  is  consistent  writh  similar 
provisions  in  OSHA's  expanded  health 
standards.  This  section  also  requires 
responsible  employers  to  provide  the 
SOMD  with  a  list  of  beryllium- 
associated  workers  who  may  be  eligible 
for  protective  measures  under  the  rule. 

Section  850.34(b)(1)  requires 
responsible  employers  to  provide  a 
baseline  medical  evaluation  to 
beryllium-associated  workers.  The 
purpose  of  the  baseline  medical 
evaluation  is  to:  (1)  Establish  the  current 
health  status  of  the  worker  and 
determine  whether  it  is  appropriate  to 
assign  the  worker  to  jobs  with  beryllitun 
exposure:  (2)  initially  determine  what 
level  of  medical  siu^eillance  the 
responsible  employer  must  provide  to 
the  worker,  and  (3J  establish  essential 
baseline  data  for  the  worker  which  is 
used  to  assess  subsequent  health 
changes  attributable  to  beryllium 
exposure. 

DOE  received  a  number  of  coirunents 
regarding  baseline  medical  evaluations 
and  medical  testing.  One  commenter 
(Ex.  25)  requested  clarification  as  to  the 
differences  between  pre-placement 
exams,  as  specified  in  DOE  Notice 
440.1.  "Interim  Chronic  Beryllium 
Disease  Prevention  Program,"  and  the 
baseline  exams  specified  in  the  NOPR. 
The  final  rule  will  supersede  DOE 
Notice  440.1.  and  the  interim  medical 
surveillance  program  requirements  will 
be  replaced  with  those  of  the  final  rule. 
The  final  rule  does  not  refer  to  pre- 
placement  exams.  Another  commenter 
(Ex.  23)  recommended  that  the  meaning 
of  spirometry  be  clarified  to  ensure 
consistency.  DOE  agrees  and  has 
specified  the  measurement  of  forced 
vital  capacity  (FVC)  and  forced 
expiratory  volume  at  1  second  (FEV  i)  in 
section  850.34(b)(l)(v)  of  the  final  rule. 

A  commenter  (Ex.  19)  questioned  the 
value  of  baseline  pulmonary  function 
tests  and  x-rays.  This  commenter 
suggested  that  baseline  studies  cannot 
be  used  to  determine  which  health 
changes  are  related  to  work  hazards  and 
which  are  related  to  other  activities  or 
disease  processes.  This  commenter 
favored  the  approach  of  following 
patients  clinically  and  using  Be-LPT 
and  other  studies,  to  augment  clinical 
impressions.  Early  identification  of 


CBD,  this  commenter  states,  might  have 
no  positive  effect  on  the  course  of  the 
disease. 

DOE  disagrees  with  this  comment 
Early  identification  and  intervention  are 
important  for  identif>'ing  workers  at 
higher  risk  of  exposure  to  beryllium, 
and  for  preventing  and  minimizing  the 
effects  of  beryllium-induced  disease 
DOE's  position  is  supported  by  a 
commenter  (Ex.  29)  who  stated  that 
while  spirometry  and  X-rays  may  not  be 
predictive.  X-rays  have  in  some 
instances  identified  CBD  cases  in 
individuals  who  had  a  normal  Be-LPT. 
This  commenter  stated  that  these  cases 
are  likely  to  be  missed  if  spirometry  and 
X-rays  are  not  required,  and  also 
reconunended  X-ray  screening  for  Be- 
LPT  negative  individuals  with 
persistent  chest  problems  Another 
commenter  (Ex.  19)  emphasized  the 
benefits  of  good  data  collection  to 
determine  if  early  removal  of  beryllium 
sensitized  workers  prevents  the 
progression  to  CBD. 

One  commenter  (Ex.  33}  suggested 
that,  it  available,  recent  chest  X-rays  be 
utilized  for  the  baseline  medical 
evaluation  to  reduce  X-ray  exposure. 
DOE  agrees  that  i!  previous  chest  X-rays 
have  been  conducted,  for  a  baseline 
beryllium  evaluation,  additional  X-rays 
should  not  be  used  unless  specified  by 
a  physician.  However,  to  ensure  that  the 
chest  X-ray  correlates  with  other 
diagnostic  and  historical  information, 
only  those  X-rays  taken  for  the  purpose 
of  a  baseline  beryllium  evaluation  or 
equivalent  evaluation  should  be  used  to 
establish  a  baseline. 

Section  850.34(b)(l)(vi)  requires 
responsible  employers  to  provide  a  Be- 
LPT  as  part  of  the  baseline  evaluation. 
_The  Be-LPT  is  the  only  available 
laboratory  test  for  determining 
individual  immtme  response  to 
beryllium  in  vitro  Its  use  in  a 
surveillance  program  will  permit 
detection  of  beryllium-related  health 
effects  at  a  pre-clinical  stage.  A  positive 
Be-LPT  would  indicate  the  need  for 
further  evaluation  to  determine  the 
presence  of  CBD.  The  use  of  the  Be-LPT 
as  an  evaluation  tool  provides  an  early 
opportunity  for  diagnosis  and  treatment 
of  CBD. 

Finally,  section  850.34(b)(l)(vii) 
authorizes  the  examining  physician  to 
make  available  to  the  worker  any 
additional  tests  deemed  medically 
necessary.  DOE  believes  that  It  is 
important  that  the  examining  physician 
have  such  discretion  because 
individuals  may  exhibit  different 
responses  to  beryllium.  In  this  regard, 
one  commenter  (Ex.  16)  expressed 
concern  regarding  proposed  section 
850.33(1).  which  provided  that  workers 
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would  be  referred  for  further  diagnostic 
evaluation  if  there  were  two  or  more 
positive  Be-LPTs.  The  conunenter 
interpreted  this  provision  as  a 
mandatory  requirement.  DOE's  intent  is 
that  workers  have  the  opportunity  for 
additional  testing  if  recommended  by 
the  examining  physician.  A  worker  is 
not  required  by  the  rule  to  undergo 
additional  medical  evaluation  and 
treatment. 

One  conunenter  (Ex.  29) 
recommended  clinical  referral  for 
additional  diagnostic  tests  after  one 
positive  Be-LPT,  Instead  of  two  or  more 
as  proposed  by  DOE.  DOE  believes  that 
the  examining  physician  is  in  the  best 
position  to  determine  which  additional 
tests,  if  any,  would  be  useful  in 
evaluating  the  health  of  an  individual 
worker.  Therefore,  DOE  has  removed 
the  requirement  for  foUow-up  testing 
based  on  two  or  more  positive  Be-LPT 
tests,  relying  instead  on  the  examining 
physician's  discretion  under  section 
856.34(b)(l)(vii)  to  order  foUow-up  tests 
when  appropriate. 

Section  850.34(b)(2)  requires 
responsible  employers  to  provide 
medical  evaluations  to  beryllium 
workers  annually,  and  to  other 
beryUium-associated  workers  every  3 
years.  Responsible  employers  must 
provide  the  periodic  medical  evaluation 
elements  described  in  section 
850  34(b)(2)(i)  to  detect,  at  an  early 
stage,  any  pathological  changes  that 
could  lead  to  CBD  or  be  aggravated  by 
beryllium  exposure  By  detecting 
abnormalities  early,  workers  may  be 
medically  removed  to  prevent  fiirther 
beryllium  exposure. 

Section  850.34(b)(2)(ii)  requires 
responsible  employers  to  provide  to 
beryUium-associated  workers  a  chest 
radiograph  (X-ray)  every  5  years.  DOE 
includes  this  requirement  for  periodic 
.X-rays  because  X-rays  have  been  shown 
to  be  effective  in  the  early  detection  of 
beryllium-related  health  eflects  (Ex.  29). 

Following  an  emergency  in  which  a 
worker,  who  is  not  already  participating 
in  the  beryllium  medical  surveillance 
program,  is  exposed  to  an  elevated 
amount  of  beryllium,  the  responsible 
employer  is  required  by  section 
850.34(b)(3)  to  provide  a  medical 
evaluation  as  soon  as  possible. 

A  commenter  (Ex.  23)  suggested  that 
a  standard  respiratory  symptom 
questionnaire,  medical  work  history 
form,  and  physical  examination  form  be 
used  at  all  DOE  sites  for  consistency. 
DOE  agrees  that  such  standardized 
forms  may  help  ensure  consistency 
across  the  DOE  complex,  but  is 
concerned  that  mandating  the  use  of 
standardized  forms  may  limit  the 
discretion  of  the  SOMD  in  determining 


the  appropriate  medical  surveillance  for 
each  individual.  Accordingly,  DOE  has 
decided  to  include  appropriate 
standardized  forms  as  non-mandatory 
guidance  in  an  implementation  guide  to 
accompany  the  final  rule.  Another 
commenter  (Ex.  29)  was  concerned  that 
the  NOPR  required  a  respiratory 
symptom  questionnaire  for  periodic 
medical  evaluations,  but  not  for  the 
baseline  evaluation.  DOE  acknowledges 
this  oversight  and  has  included  the 
respiratory  symptom  qaestioimaire  as 
part  of  both  the  periodic  and  baseline 
medical  evaluations  in  sections 
850.34(b)(l)(ii)  and  (b)(2)(l)(B)  of  the 
final  rule 

Section  850.34(cJ  requires  responsible 
employers  to  estatdish  amultiple 
physician  review  process  for  afiiscted 
berylUum-assodated  workers.  DOE  has 
identified  three  benefits  of  providing  a 
multiple  physician  review  process;  (1) 
to  strengthen  and  bttnden  the  bases  for 
medical  decisions  made  pursuant  to  this 
rule  when  a  beryUium-associated 
worker  questions  the  findings, 
recommendations,  or  determinations  of 
an  initial  physician  retained  by  the 
responsible  employer:  (2)  to  increase 
beryllium-associated  workers' 
confidence  in  the  soundness  of  medical 
findings,  recommendations  and 
determinations  made  under  this  rule; 
and  (3)  to  increase  beryllium-associated 
worker's  acceptance  of,  and 
participation,  in  the  medical 
surveillance  program. 

Given  the  shortage  of  trained  and 
experienced  occupational  physicians,  it 
is  possible  that  some  physicians 
performing  examinations  or 
consultations  under  the  beryllium  rule 
will  misdiagnose  CBD.  However,  rather 
than  requiring  multiple  medical 
opinions  in  all  cases,  which  would  be 
expensive  and  potentially  wasteful. 
DOE  is  providing  to  berylliimi- 
associated  workers  an  opportunity  to 
obtain  an  independent  review  of  the 
findings,  determinations  or 
reconmiendations  of  the  physician 
selected  by  the  responsible  employer. 
Over  time,  this  independent  review  is 
likely  to  show  either  that  a  perceived 
low  level  of  confidence  in  the  physician 
retained  by  the  responsible  employer  is 
unwarranted,  or  that  the  responsible 
employer  should  improve  the  quality  of 
the  medical  surveillance  being 
provided.  In  either  case,  the  multiple 
physician  review  process  will  have 
served  a  beneficial  purpose. 

In  section  850.34(c)(1),  a  ber>'lliinn- 
associated  worker  may  designate  a 
second  physician  to  review  any 
findings,  determinations,  or 
recommendations  of  the  physician 
chosen  by  the  responsible  employer. 


and  to  conduct  such  examinations, 
consultations,  and  laboratory  tests  as  the 
second  physician  may  deem  necessary 
to  facilitate  this  review.  The  responsible 
employer's  obligation  to  provide 
information  to  the  examining  physician 
extends  to  other  physicians  involved  in 
the  multiple  physician  review  or 
alternate  physician  review  prtx:es8  so 
that  all  of  the  physicians  involved  will 
have  an  equal  opportunity  to  assess  the 
beryllium-associated  worker's  health 
status. 

Section  850.34(c)(2)  requires  that  after 
an  initial  physician  conducts  an 
examination  or  consultation,  the 
responsible  employer  must  promptly 
notify  the  worker  of  his  or  her  right  to 
seek  a  second  medical  opinion.  This 
notification  must  be  in  writing. 

Section  850.34(c)(3)  requires  that  after 
the  worker  is  notified  of  this  right,  the 
responsible  employer  may  condition  its 
participation  in.  and  payment  for. 
multiple  physician  review  upon  the 
worker,  within  15  days  after  receipt  of 
the  notification  or  the  initial  physician's 
written  opinion,  whichever  is  later,  both 
(1)  informing  the  responsible  employer 
that  the  worker  intends  to  seek  a  second 
medical  opinion,  and  (2)  initiating  steps 
to  make  an  appointment  with  a  second 
physician. 

'The  rule  contains  no  limitation  on  a 
beryllium-associated  worker's  choice  of 
a  second  physician,  except  the 
requirement  in  section  850. 34(a)(3)  that 
the  second  physician  must  be  a  licensed 
physician  who  is  familiar  with  the 
health  effects  of  beryllium. 

If  the  second  physician's  findings, 
determinations,  and  recommendations 
are  the  same  as  those  of  the  initial 
physician,  then  the  multiple  physician 
review  pr(x:ess  comes  to  an  end. 
However,  as  provided  in  section 
850.34(c)(4),  if  the  opinions  of  the  two 
physicians  are  in  conflict,  then  the 
responsible  employer  and  the 
beryllitnn-associated  worker  must 
undertake  to  encourage  the  two 
physicians  to  resolve  any  disagreement. 
DOE  expects  that  the  two  physicians 
will  communicate  with  each  other  to 
resolve  their  differences,  but  the  rule 
requires  the  responsible  employer  and 
worker  to  encourage  such  a  resolution. 
In  most  cases,  this  professional 
interaction  should  resolve  any 
differences  of  opinion. 

In  cases  where  differences  remain, 
these  differences  of  opinion  are  likely  to 
be  genuine  and  substantial.  If  the  first 
two  physicians  are  unable  to  resolve 
expeditiously  any  differences  of  opinion 
with  respect  to  a  beryUium-associated 
worker,  then  it  is  necessary  for  a  third 
qualified  physician  to  resolve  the 
dispute.  It  is  critical  that  this  third 
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physician  has  the  confidence  of  those 
concerned  and  is  competent  to  resolve 
the  dispute.  Consequently,  section 
850.34(c)(5)  requires  that  the 
responsible  employer  and  the 
berylliimi-associated  worker  together, 
through  their  respective  physicians, 
must  designate  the  third  physician. 

Under  section  850.34(c)(5)  the  third 
physician  will  have  a  fuU  opportunity  to 
review  the  findings,  determinations,  and 
recommendations  of  the  two  prior 
physicians,  and  to  conduct  such 
examinations,  consultations  and 
laboratory  tests  as  the  third  physician 
deems  necessary.  DOE's  expects  that  the 
third  physician  vnll  consult  with  the 
other  two  physicians.  The  third 
physician  should  provide  a  vn'itten 
medical  opinion  to  the  SOMD  which 
will  be  used  to  resolve  the  disagreement 
between  the  other  two  physicians. 
Section  B50.34(c)(6)  requires  the  SOMD 
to  act  in  a  maimer  consistent  with  the 
findings,  determinations,  and 
recommendations  of  the  third 
physician,  unless  the  SOMD  and  the 
beryllium-associated  worker  reach  an 
agreement  that  is  otherwise  consistent 
with  the  recommendations  of  at  least 
one  of  the  other  two  physicians. 

Since  the  multiple  physician  review 
process  will  be  a  means  by  which 
medical  surveillance  is  provided  to  a 
beryllium-associated  worker, 
responsible  employers  must  bear  the 
expense  of  this  process  when  it  is  used. 
Based  on  OSHA's  practice  and 
experience  with  multiple  physician 
review  in  its  health  standards.  DOE  does 
not  expect  the  costs  of  this  process  to  be 
burdensome  to  the  responsible 
employers.  If  responsible  employers 
establish  and  administer  medical 
surveiUance  programs  that  engender 
worker  confidence,  workers  should  have 
little  or  no  need  to  seek  second  medical 
opinions. 

The  requirement  for  multiple 
physician  review  is  not  intaoded  to 
preclude  responsible  employers  from 
establishing  and  implementing  alternate 
medical  protocols.  DOE  has  included 
language  in  section  850.34(d)  to  provide 
for  alternate  physician  determination. 
Under  that  section,  the  responsible 
employer  and  ber>'Uium-associated 
worker,  or  the  worker's  designated 
representative,  may  agree  upon  the  use 
of  any  expeditious  alternate  physician 
determination  process,  instead  of  the 
multiple  physician  review  process.  The 
only  condition  is  that  the  alternate 
process  be  no  less  protective  of  the 
worker's  health  than  the  multiple 
review  process.  For  example,  a  jointly 
agreed  upon  physician  might  be  used  in 
the  first  instance  without  recourse  to 
other  physicians.  DOE  encourages 


responsible  employers  and  workers  to 
adopt  medical  determination 
procedures  in  which  all  parties  have 
trust  and  confidence. 

Section  850. 34(e)(1)  requires  the 
SOMD  to  provide  to  responsible 
employers,  within  two  weeks  after 
receipt  of  results,  a  written  and  signed 
medical  opinion  after  each  medical 
evaluation  of  a  beryllium-associated 
worker.  The  purpose  of  requiring  the 
SOMD  to  give  the  responsible  employer 
a  written  opinion  is  to  inform  the 
responsible  employer  of  the  medical 
basis  for  determining  the  job  placement 
of  the  examined  worker.  "This  written 
medical  opinion,  as  described  in  section 
850.34(e)(i-iii),  must  contain  any 
diagnosis  of  the  worker's  condition 
related  to  occupational  exposure  to 
beryUium;  any  other  detected  medical 
conditions  relevant  to  further  beryllium 
exposure;  any  recommended  restrictions 
on  the  worker's  exposure  to  berylUum 
or  on  the  use  of  protective  clothing  or 
equipment:  and  a  statement  indicating 
that  the  SOMD  or  the  examining 
physician  has  provided  to  the  worker 
the  results  of  the  test,  the  medical 
evaluation,  including  all  tests  results 
and  any  medical  condition  related  to 
beryllium  exposure  that  requires  further 
evaluation  or  treatment. 

Section  850.34(e)(2)  requires  the 
SOMD  to  withhold  from  Uie  responsible 
employer,  oraUy  or  in  the  written 
medical  opinion,  specific  findings  or 
diagnoses  not  related  to  occupational 
exposure  to  beryUium. 

Two  commenlers  (Ex.  23,  28) 
expressed  concern  regarding  proposed 
section  850  33(j)(2).  which  stipulated 
that  the  physician's  written  medical 
reports  be  delivered  within  15  calendar 
days  after  the  completion  of  a  medical 
evaluation.  The  commenters  noted  that 
Be-LPT  tests  are  time-consuming  and 
may  exceed  the  15-day  time  frame,  and 
suggested  that  the  15-day  period  should 
begin  after  receipt  of  the  test  results 
DOE  agrees,  and  has  revised  section 
850.34(0  to  require  the  SOMD  to  give 
beryUium-associated  workers  a  written 
medical  opinion  containing  the  restilts 
of  all  medical  tests  or  procedures,  an 
explanation  of  any  abnormal  findings, 
and  any  recommendation  that  the 
worker  be  referred  for  additional  testing 
within  10  working  days  after  the 
SOMD's  receipt  of  test  results. 

In  section  B50.34(f)(2),  upon  request 
by  the  beryllium-associated  worker,  the 
responsible  employer  is  required  to 
provide  the  worker  with  a  copy  of  the 
information  the  responsible  employer  is 
required  to  provide  to  the  examining 
physician. 

Section  850. 34(g)  requires  the 
responsible  employer  to  report  on  the 


applicable  OSHA  reporting  form 
(currently  OSHA  Form  No.  200) 
beryllium  sensitization.  CBD.  or  any 
other  abnormal  condition  or  disorder  of 
workers  caused  or  aggravated  by 
occupational  exposure  to  berylUum. 
Although  not  included  in  the  proposed 
rule,  this  provision  reflects  current 
practices  and  does  not  impose  a  new 
burden  on  employers.  Reporting 
abnormal  conditions  and  disorders  that 
are  occupationally  caused  and 
beryllium-related  wiU  contribute  to  the 
development  of  occupational  health 
statistics  that  eventually  may  lead  to 
improved  disease  prevention  and 
medical  intervention  for  berylUum- 
associated  workers.  It  will  also  provide 
DOE  with  information  and  data  helpful 
in  assessing  the  effectiveness  of  the 
CBDPP  rule  and  in  considering  what,  if 
any,  modification  should  be  made  to  the 
rule  in  the  future. 

Section  850.34(h)(1)  requires 
responsible  employers  to  establish  a 
routine  and  systematic  analysis  of 
medical,  job,  and  exposure  data.  The 
purpose  of  this  requirement  is  to  coUect 
and  analyze  information  so  that  the 
prevalence  of  disease  can  be  accurately 
described  and  conclusions  reached  on 
causes  or  risk  factors  for  the  disease 
This  data  analysis  is  an  effective  means 
of  measuring  performance  under  the 
CBDPP.  and  for  correcting  and 
improving  the  CBDPP  Section 
850.34(h)(2)  requires  the  responsible 
employer  to  use  the  results  of  these 
analyses  to  determine  which  workers 
should  be  offered  medical  surveillance 
and  the  need  for  additional  exposure 
controls. 

Section  850.35 — Medical  Removal 

Section  850.35  (proposed  as  section 
850.34)  requires  responsible  employers 
to  estabUsh  medical  removal  protection 
(MRP)  and  medical  removal  protection 
benefits  (MRPB)  as  part  of  the  CBDPP 

Medical  surveillance  can  only  be 
effective  in  detecting  and  preventing 
disease  if  beryllium-associated  workers: 
(1)  voluntarily  seek  medical  attention 
when  they  feel  iU:  (2)  refrain  from 
efforts  to  conceal  their  true  health 
status:  and  (3)  fully  cooperate  with 
examining  physicians  to  facilitate 
accurate  medical  diagnoses  and 
effective  treatment.  This  sort  of  worker 
participation  and  cooperation  cannot  be 
evoked  by  coercion;  it  wiU  occur  only 
where  no  major  disincentives  to 
meaningful  worker  participation  exist 
Without  such  participation,  it  would  be 
much  more  difficult,  if  not  impossible, 
to  adequately  monitor  workers'  health 
and  to  identify  workers  who  need 
temporary  or  permanent  medical 
removal. 
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MRP  is  a  logical  result  of  medical 
surveillance.  Without  MRP.  responsible 
employers  would  be  free  to  maintain 
high-risk  workers  in  their  current  jobs, 
which  would  not  be  sufficiently 
protective  of  their  health.  Alternatively, 
responsible  employers  could  choose  to 
terminate  workers  or  transfer  them  from 
higher-paying,  beryllium-exposed  jobs 
to  lower-paying,  non-beryllium  jobs. 
This  might  be  protective,  but  it  would 
impair  the  workers'  standards  of  living. 
In  either  case,  the  effectiveness  and 
integrity  of  the  medical  surveillance 
program  would  be  compromised. 

With  MRP,  beryllium-associated 
workers  are  assxired  of  being  removed  to 
jobs  where  exposure  to  beryllium  is  low 
if  such  removal  is  determined  to  be 
necessary  to  protect  their  health.  With 
MRFB.  workers  are  assured  that,  if  they 
fully  participate  in  medical  surveillance 
and  if  the  results  of  medical 
surveillance  require  removal  from  their 
beryllium  exposed  jobs,  their  normal 
earnings  and  job  status  will  be  protected 
for  a  pre-determined  period. 

Thirty-two  commenters  (Ex.  12  is  a 
form  letter  submitted  by  16  beryllium 
workers)  commented  on  the  proposed 
MRP  and  MRPB  provisions  in  the 
NOPR,  They  addressed  a  wide  variety  of 
issues  and  frequently  expressed 
opposing  viewpoints.  For  instance,  two 
commenters  (Exs.  16,  26)  stated  that  the 
proposed  MRP  provisions  went  too  far 
(e.g..  two  years  of  protection  is  too  long; 
accepted  applicants  should  not  be 
included  under  the  provisions),  while 
others  (Exs.  3,  8.  12.  14.  17,  18,  22,  24, 
28,  29,  31)  stated  that  the  provisions  did 
not  go  far  enough  (e.g.,  two  years  of 
protection  is  not  long  enou^:  one 
follow-up  examination  is  not  enough: 
the  training  costs  limits  are  too 
restrictive:  the  rule  should  provide 
provisions  for  multiple  physician 
reviews).  Several  commenters  (Exs.  20, 
22.  31)  argued  against  the  voluntary 
nature  of  the  proposed  provisions, 
stating  that  it  would  be  unethical  to 
allow  a  worker  with  CBD  to  continue  to 
be  e.xposed  to  berylbum,  and  suggesting 
that  workers  could  be  wrongfully 
pressured  into  staying  in  barylUum- 
relaled  jobs.  Other  commenters  (Exs.  29. 
30)  agreed  with  DOE's  proposal  to 
require  employee  consent,  and 
requested  that  DOE  provide  additional 
guidance  to  help  workers  make  more 
informed  decisions  regarding  their 
medical  removal.  DOE  has  decided, 
consistent  with  some  of  the  comments, 
to  use  the  provisions  of  OSHA's 
expanded  health  standards  as  the  basis 
for  the  MRP  and  MRPB  provisions  of  the 
final  rule.  DOE  has  modeled  the  MRP 
and  MRPB  provisions  of  this  final  rule 
upon  similar  provisions  in  OSHA's 


Cadmium,  Lead  and  Benzene  standards, 
29  CFR  1910.27,  1910.1025  and 
1910.1028,  respectively.  DOE's  rationale 
for  each  provision  of  section  850.35  in 
the  final  rule  is  discussed  below. 

Section  850.3S(a)  requires  responsible 
employers  to  offer  a  beryllium- 
associated  worker  medical  removal  from 
exposure  to  beryllium  on  each  occasion 
that  the  SOMD  determines  in  a  written 
medical  opinion  that  medical  removal  is 
required.  The  SOMD's  determination 
must  be  based  upon  one  or  more 
positive  Be- LPT  results,  CBD  diagnosis, 
an  examining  physician's 
recommendation,  or  any  other  signs  or 
symptoms  the  SOMD  deems  medically 
sufficient  to  show  that  the  worker  has  a 
medical  condition  that  places  the 
worker  at  increased  risk  of  material 
impairment  to  health  from  further 
exposure  to  beryllium. 

Section  850.35(a)(1)  deals  with 
temporary  removal.  It  requires  the 
responsible  employer  to  offer  temporary 
medical  removal  to  a  beryllium- 
associated  worker  whenever  the  SOMD 
determines  in  a  written  medical  opinion 
that  the  worker  should  be  removed 
pending  a  final  medical  determination 
on  the  worker's  health.  The  responsible 
employer  must  offer  to  temporarily 
remove  a  worker  regardless  of  whether 
a  job  is  available  into  which  the 
removed  worker  may  be  transferred.  If 
no  such  job  is  available,  the  responsible 
employer  must  pay  medical  removal 
protection  benefits  to  the  worker  for  up 
to  one  year.  Section  850.35(a)(1)  (iii) 
and  (iv)  require  that  for  each  time  a 
beryllitmi-associated  worker  is 
temporarily  removed,  the  responsible 
employer  must  maintain  the  worker's 
total  normal  earnings,  seniority  and 
other  employment  rights  as  if  the 
worker  were  not  removed,  either  by 
providing  an  appropriate  alternative  job 
or  by  paying  MRPB,  for  one  year. 

If  a  final  medical  determination  is 
made  that  the  worker  does  not  have  a 
medical  condition  which  places  the 
worker  at  increased  risk  of  material 
impairment  to  health  from  exposure  to 
beryllium,  the  temporary  MRP  must  be 
lifted  so  that  the  affected  worker  may 
return  to  his  or  her  normal  duties. 

Section  8S0.35(a)(2)  requires  the 
responsible  employer  to  offer  beryllium- 
associated  workers  permanent  medical 
removal  whenever  the  SOMD 
determines  in  a  written  medical  opinion 
that  the  beryUium-associated  worker 
should  be  permanently  removed  frnm 
exposure  to  beryllium.  Once  a  worker  is 
permanenUy  removed,  the  worker  will 
receive  the  medical  removal  protection 
benefits  specified  in  section  850.35(b)  of 
this  rule. 


Section  850.35(a)(3)  is  intended  to 
ensure  that  beryllium-associated 
workers  are  given  the  information 
needed  to  make  an  informed  decision 
on  whether  to  accept  temporary  or 
permanent  removal  from  a  job  with  a 
potential  for  beryllium  exposure. 

Section  850.35(a)(4)(i)  prohibits  the 
responsible  employer  from  returning  a 
beryllium-associated  worker  who  has 
been  permanently  removed  to  the 
worker's  former  job  status,  unless  the 
SOMD  has  determined  in  a  written 
medical  opinion  that  removal  is  no 
longer  necessary  to  protect  the  worker's 
health,  or  the  exception  in  section 
850.35(a)(4)(ii)  applies.  Under  section 
850.35(a)(4)(ii),  if  there  are  special 
circumstances  that  make  medical 
removal  an  inappropriate  remedy,  or  if 
the  SOMD's  professional  opinion  is  that 
continued  exposure  will  not  pose  an 
increased  risk  to  the  worker's  health 
(e.g.,  the  potential  decrements  to  the 
worker's  lung  function  are  not  projected 
to  be  any  greater  if  the  worker  were 
permitted  to  continue  on  the  job  than 
they  would  be  If  the  worker  were 
removed),  the  SOMD  must  fully  discuss 
the  matter  with  the  worker  and,  in  a 
written  medical  determination,  may 
recommend  returning  the  worker  to  his 
or  her  former  job  status.  The  purpose  of 
this  exception  is  to  provide  some 
flexibility  where  it  is  reasonably  clear 
that  returning  the  worker  to  his  or  her 
normal  job  is  unlikely  to  adversely 
affect  the  worker's  health.  For  example, 
a  retiuu  to  work  may  be  justified  if  a 
worker  who  is  not  experiencing  a 
decrease  in  lung  function,  has  been  on 
medical  removal  for  2  years  and  is  about 
to  retire,  and  the  time  that  the  worker 
will  continue  to  be  occupationally 
exposed  at  or  above  the  action  level  is 
very  limited.  If  the  SOMD  recommends 
retiim  of  the  worker  in  such  cases,  the 
SOMD  may  require  the  responsible 
employer  to  provide  the  worker  with 
additional  protection,  such  as  a 
supplied  air  respirator  operated  in  a 
positive  pressure  mode.  In  any  event,  a 
decision  to  retiuu  the  worker  should  be 
made  only  after  the  SOMD  has  fully 
explained  the  relevant  facts  and 
prognoses  to  the  worker. 

Section  850.3S(b)  establishes  the 
MRPB  that  must  be  provided  to 
removed  workers.  DOE  believes  that  the 
establishment  of  MRPB  is  critical  to 
minimize  the  disability  associated  with 
CBD.  Removal  from  exposure  and 
effective  job-placement  efforts,  coupled 
with  early  diagnosis  and  treatment,  will 
increase  the  likelihood  that  affected 
beryllium-associated  workers  will 
continue  as  productive  members  of  the 
DOE  workforce.  In  addition,  MRPB  will 
encourage  worker  participation  in  the 
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medical  surveillance  program  by 
providing  beryllium-associated  workers 
with  a  reasonable  level  of  assurance  that 
a  finding  of  sensitization  or  diagnosis  of 
CBD  will  not  lead  to  the  loss  of  their 
employment. 

Under  section  850.35(b)(1),  the 
responsible  employer  is  required  to 
provide  up  to  two  years  of  MRPB  to  a 
beryllium-associated  worker  on  each 
occasion  that  he  or  she  is  medically 
removed  from  exposure  to  berylliiun  in 
accordance  with  this  part. 

Section  850.35(b)(2)  requires  the 
responsible  employer  to  provide  the 
"total  normal  earnings,  seniority,  and  all 
other  workers  rights  and  benefits"  of  a 
removed  beryllium-associated  worker  as 
if  the  worker  had  not  been  removed. 
The  purpose  of  this  requirement  is  to 
ensure  that  a  removed  worker  does  not 
suffer  economic  loss  due  to  the  removal. 
Thus,  if  a  removed  worker  routinely 
earned  overtime  pay  on  the  job  from 
which  he  or  she  was  removed  and 
would  have  continued  to  do  so  during 
the  removal  period,  then  MRPB  must 
include  the  amount  of  expected 
overtime  as  part  of  the  worker's  "total 
normal  earnings."  DOE  selected  2  years 
as  the  maximum  period  during  which 
the  responsible  employer  is  required  to 
pay  MRBP  to  a  worker  who  accepts 
removal  instead  of  the  18  month 
protection  period  established  in  OSHA's 
Lead  and  Cadmium  standards.  DOE  has 
established  a  different  protection  period 
for  beryllium  because  of  the 
toxicological  differences  between 
beryllium  and  the  two  metals  covered  in 
the  OSHA  standards.  Specifically,  the 
early  stages  of  the  healm  impairments 
associated  with  exposure  to  lead  or 
cadmium  vrill  reverse  in  time  with  no 
additional  exposure,  but  beryllium 
sensitization  and  CBD  will  not.  The 
objective  of  OSHA's  18  month  period  is 
to  provide  workers  with  sufficient 
recovery  time  so  that  they  can  return  lo 
their  job.  The  objective  of  DOE's  24 
month  period,  however,  is  to  allow 
beryllium-associated  workers  who 
accept  permanent  medical  removal 
sufficient  time  to  be  retrained  and 
placed  in  different  job.  DOE  believes 
that  this  period  should  be  long  enough 
to  enable  the  majority  of  removed 
beryllium-associated  workers  to  be 
retrained  and  placed  in  another  job  or, 
for  those  workers  who  can  be  returned 
to  their  former  job  status,  to  be  returned 
before  their  MRPB  expire. 

Under  section  850.35(b)(3).  if  a 
removed  worker  files  a  claim  for 
workers'  compensation  payments  for  a 
beryllium-related  disability,  the 
responsible  employer  must  provide 
MRPB  pending  disposition  of  the  claim. 
The  responsible  employer  receives  no 


credit  for  the  workers'  compensation 
payments  received  by  the  worker  for 
treatment  related  expenses. 

In  section  850.35(b)(4),  the 
responsible  employer's  obligation  to 
provide  MRPB  is  reduced  by  the  amount 
of  any  compensation  the  berylliimi- 
associated  worker  receives  from  any 
other  source  for  earnings  lost  during  the 
period  of  removal.  This  provision  is 
necessary  to  ensure  that  MRPB  does  not 
result  in  a  "windfall"  to  the  worker  who 
collects  other  compensation,  including 
salary  from  another  job,  while  the 
worker  is  on  medical  removal  from 
exposure  to  beryllium. 

Section  850.35(b)(5)  provides  that  the 
requirement  that  a  responsible  employer 
provide  MRPB  is  not  intended  to 
expand  upon  or  restrict  any  rights  a 
worker  has  or  would  have  had,  absent 
medical  removal,  to  a  specific  job 
classification  or  position  under  the 
terms  of  a  collective  bargaining 
agreement. 

Section  850.35(b)(6)  provides  that  a 
responsible  employer  may  condition  the 
provision  of  MRPB  upon  the  beryllium- 
associated  worker's  participation  in 
medical  surveillance,  Thus,  although 
the  rule  does  not  require  worker 
participation  in  medical  surveillance,  it 
permits  the  responsible  employer  lo 
deny  economic  protection  to  workers 
who  are  unwilling  to  participate  in 
medical  surveillance.  Since  the 
responsible  employer  must  bear  the 
financial  burden  of  medical  removal, 
the  employer  has  a  legitimate  interest  in 
minimizing  the  need  for  medical 
removal.  Unless  workers  participate  in 
medical  surveillance,  the  responsible 
employer  may  not  be  able  to  identify 
workers  whose  exposure  to  beryllium 
should  be  reduced  to  avoid  the  need  for 
medical  removal. 

In  providing  the  responsible  employer 
the  authority  to  condition  provision  of 
MPRB  upon  a  beryllium-associated 
worker's  participation  in  medical 
surveillance.  DOE  does  not  intend  to 
permit  an  employer  to  deny  MRPB  for 
insignificant  lapses  in  such 
participation.  The  worker's  actions 
should  be  assessed  reasonably,  in  light 
of  the  goal  of  prevention  of  disease  and 
the  employer's  interest  in  minimizing 
the  need  for  medical  removal. 

Section  850.36 — Medical  Consent 

Section  850.36  (proposed  as  section 
850.35)  establishes  the  medical  consent 
provisions  of  the  CBDPP.  Because 
worker  participation  in  the  medical 
surveillance  program  established  by  this 
rule  is  voluntary,  this  section  is 
necessary  to  ensure  that  beryllium- 
associated  workers  receive  adequate 
information  to  make  an  informed 


decision  regarding  their  participation  in 
the  program. 

Section  650.36(a)  requires  responsible 
employers  to  provide  beryllium- 
associated  workers  with  a  summary  of 
the  medical  surveillance  program,  the 
type  and  purpose  of  data  to  be  collected, 
how  the  data  will  be  maintained,  and 
protections  for  ensuring  the 
confidentiality  of  medical  records. 
Responsible  employers  must  provide 
this  information  at  least  one  week  before 
any  medical  evaluation  or  tests,  or  when 
requested  by  the  worker 

Section  850.36(b)  requires  resporuible 
employers  lo  provide  beryllium- 
associated  workers  with  information  on 
the  benefits  and  risks  of  the  medical 
tests  and  examinations  offered  as  part  of 
medical  surveillance.  This  information 
must  be  provided  at  least  one  week 
prior  to  any  examijution  or  test.  DOE 
expects  responsible  employers  to  make 
reasonable  efforts  to  help  workers 
imderstand  the  material  ,\ccordingly. 
section  850.36{b]  requires  responsible 
employers  loeive  beryllium-associated 
workers  an  opportunity  to  ask  questions 
and  receive  answers  before  a  medical 
evaluation  is  performed. 

Section  850.36(c)  requires  responsible 
employers  lo  have  the  SOMD  obtain  the 
berj'llium-associated  worker's  signattu^ 
on  the  informed  consent  form  found  in 
Appendix  A  lo  this  part,  before  medical 
evaluations  or  tests  are  performed. 

Section  850.37 — Training  and 
Counseling 

Section  850.37  (proposed  as  section 
850.36)  establishes  requirements  for 
training  and  counseling  workers 
regarding  exposure  to  beryllium,  and 
the  potential  health  effects  associated 
with  such  exposure.  This  worker 
training  is  necessary  because  the 
appropriate  implementation  of  the 
required  workplace  procedures  of  the 
CBDPP  ultimately  rests  upon  the  front- 
line workers  who  will  be  performing 
work  on.  with,  or  near  beryllium  or 
beryllium-contaminated  materials. 
These  workers  caimot  be  expected  lo 
implement  the  required  CBDPP 
procedures  if  they  are  not  aware  or  fully 
appreciative  of  the  significance  of  these 
procedures 

E)OE  expects  that  responsible 
employers  will  conduct  training  in  a 
manner  thai  is  easy  lo  understand. 
Training  material  shoidd  be  appropriate 
in  content  and  vocabular>'  to  the 
education  level,  and  language 
background  of  affected  workers.  The 
goal  of  training  is  to  ensure  that  all 
workers,  regardless  of  cultural  or 
educational  background,  have  the 
knowledge  necessary  to  reduce  and 
minimize  their  exposure  to  beryllium. 
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Section  850.37(a)(1)  requires 
respoDsible  employers  to  develop  and 
implement  a  worker  training  program 
for  beryllium-associated  workers  and  all 
other  individuals  who  work  at  a  site 
where  beryllium  activities  are 
conducted,  and  ensure  their 
participation  in  the  program.  DOE 
recognizes  that  OSHA's  Hazard 
Cooununication  standard  (29  CFR 
1910.1200)  already  requires  that 
employers  provide  their  workers  vtrith 
training  regarding  the  risks  associated 
with  all  hazardous  materials  in  the 
workplace.  DOE  does  not  intend  that 
employers  would  implement  separate 
and  redundant  training  and  information 
programs  to  comply  with  both  this  rule 
and  the  Hazard  Communication 
standard.  Accordingly,  sections 
850  37fb)(l)  and  (2)  require  responsible 
employers'  CBDPP  training  and 
information  programs  to  comply  with 
the  Hazard  Commimication  standard  as 
well  as  address  the  contents  of  the 
CBDPP.  Through  this  provision.  DOE 
intends  for  responsible  employers  to 
integrate  their  CBDPP  training  and 
information  efforts  into  their  existing 
Hazard  Communication  training 
program.  This  will  minimize  the  burden 
on  responsible  employers  and  provide 
for  a  consistent  approach  to  worker 
training  and  the  communication  of 
workplace  hazards. 

DOE  added  "contenU  of  the  CBDPP" 
to  the  training  requirements  in  section 
850.37(b)  because  this  information  is 
essential  for  a  worker  to  understand 
how  to  effectively  participate  in  the 
CBDPP.  OSHA's  Hazard 
Communication  standard  (29  CFR 
1910.1200)  does  not  explicitly  refer  to 
anything  like  a  CBDPP  In  the  final  rule. 
DOE  has  removed  specific  mention  of 
several  subjects  (beryllium  health  risk, 
exposure  reduction,  and  safe  handling 
of  beryllium  and  medical  surveillance) 
that  were  specifically  identified  in  the 
proposed  rule.  These  subjects  are 
adequately  covered  in  the  Hazard 
Communication  standard. 

One  commenter  (Ex.  3)  recommended 
detailed  training  for  workers  who  have 
had.  or  are  likely  to  have,  exposures  to 
beryllitim  because  their  assigned  tasks 
may  have  involved  beryllium.  DOE 
generally  agrees  with  the  commenter 
and  In  the  final  rule  has  used  a 
performance-based  approach  to 
identifying  the  workers  to  be  trained. 
Section  850.37(b).  paragraphs  (1)  and 
(2),  require  detailed  training  for 
bervUium-associated  workers. 

In  the  NOPR  (Section  V.  Request  for 
Information).  DOE  stated  that  it  was 
considering  including  a  requirement 
that  responsible  employers  develop  and 
implement  an  outrrach  education 


program  for  family  members  of 
beryllium  workers.  Commenters 
generally  agreed  on  the  need  to  inform 
workers'  families  about  beryllium 
hazards,  but  had  different  views  about 
how  it  should  be  accomplished.  Two 
commenters  (Exs.  16.  26)  recommended 
that  an  outreach  requirement  not  be 
included  in  the  rule  and,  instead,  that 
workers  be  relied  upon  to  relay 
beryllium  information  to  their  families. 
Several  other  commenters  (Exs.  17.  28, 
30,  31)  recommended  that  DOE  include 
an  outreach  requirement  in  the  rule,  and 
require  employers  to  provide  beryllium 
information  without  relying  on  the 
workers.  After  considering  all  of  the 
comments.  DOE  has  added  section 
850.37(b)(3).  which  requires  the 
responsible  employer  to  provide  to  its 
workers  information  about  risks  to 
family  members.  This  section  relies 
upon  the  workers  to  relay  the  relevant 
beryllium  hazard  information  to  their 
families.  DOE  encourages  responsible 
employers  to  provide  beryllium- 
associated  workers  with  information 
about  beryllium  risks  that  is  readily 
understandable  to  family  members  and 
others,  as  well  as  to  the  workers. 

One  commenter  (Ex.  4)  recommended 
that  the  requirement  for  outreach  not  be 
included  as  part  of  the  rule,  but  that 
DOE  provide  outreach  information  from 
a  central  point  in  DOE.  The  commenter 
felt  that  this  approach  would  be  more 
efficient  than  having  each  responsible 
employer  develop  and  provide  its  own 
outreach  information.  DOE  disagrees 
with  this  comment,  and  is  of  the  view 
that  more  effective  outreach  will  be 
provided  if  responsible  employers 
include  information  about  beryllium 
risks  to  families  and  others  as  part  of  the 
detailed  training  provided  to  beryllium- 
associated  workers  and  those  who  use 
protective  clothing  and  equipment. 

One  commenter  (Ex.  3)  recommended 
general  awareness  training  for  workers 
who  are  not  beryllium-associated 
workers  but  who,  at  some  time,  may  be 
at  risk  because  they  work  at  a  site  where 
beryllium  activities  are  conducted.  DOE 
agrees  with  this  recommendation,  and 
section  850.37(c)  requires  the 
responsible  employer  to  provide  general 
awareness  training  about  beryllium 
hazards  and  controls  to  these  workers. 

Section  850. 37(d)  requires  that  the 
responsible  employer  provide  training 
to  workers  prior  to  initial  assigiunent 
and  at  least  every  two  years  thereafter  to 
ensure  that  workers  are  appropriately 
prepared  to  deal  with  the  hazards  and 
risks  of  working  with  beryllium.  The 
initial  training  requirement  of  this 
paragraph  is  important  to  ensure  that 
workers  have  the  information  they  need 
to  protect  themselves  before  they  are 


actually  subject  to  exposure  or  potential 
exposure  hazards.  Periodic  training  is 
nece.s.sary  to  reinforce  and  update  initial 
training,  especially  with  regard  to  the 
protective  actions  workers  must  take  at 
their  current  jobs  to  reduce  their 
potential  for  exposure  to  beryllium, 
DOE  has  established  the  frequency  of 
two  years  as  a  minimum  requirement, 
rather  than  the  proposed  one  year. 

Section  850.37(el  requires  the 
responsible  employer  to  provide 
additional  training  when  the  employer 
has  reason  to  believe  that  a  berylliiun 
worker  lacks  the  proficiency, 
knowledge,  or  understanding  needed  to 
work  safely  with  beryllium.  This 
situation  could  occur  because  of 
changes  in  workplace  operations, 
controls,  or  procedures  or  the 
availability  of  new  or  updated 
information  regarding  the  health  risk 
associated  with  exposures  to  berylliiun. 
Also,  a  worker's  performance  may  show 
that  the  worker  has  not  retained  the 
requisite  proficiency.  DOE  used  the 
retraining  requirements  of  the  OSHA 
scaffold  standard  (29  CFR  1926.454(c)) 
as  a  model  for  section  850. 37(e). 

Section  850.37(1)  requires  the 
responsible  employer  to  develop  and 
implement  a  worker  counseling  program 
to  assist  beryllium-sensitized  workers 
and  workers  diagnosed  with  CBD.  The 
purpose  of  the  counseling  program  is  to 
communicate  to  workers  information 
that  may  help  them  make  important 
health-and  work-related  decisions  and 
perform  administrative  activities,  such 
as  filing  workers'  compensation  claims. 
This  section  also  requires  the 
responsible  employer  to  communicate 
information  concerning  the  following 
topics:  the  medical  surveillance 
program;  medical  treatment  options: 
medical,  psychological,  and  career 
counseling:  medical  benefits: 
administrative  procedures  and  worker 
rights  under  applicable  workers' 
compensation  laws  and  regulations: 
work  practices  aimed  at  limiting  worker 
exposure  to  berylliiun:  and  the  risk  of 
continued  exposure  after  sensitization. 

One  commenter  (Ex.  23)  cautioned 
that  the  proposed  language  dealing  with 
workers'  compensation  counseling 
could  have  been  interpreted  as  imposing 
obligations  that  exceed  employer 
obligations  under  states'  workers' 
compensation  statutes.  IX)E  has 
included  in  section  850.37(f)  the 
qualifying  language  "administrative 
procedures  and  worker  rights"  and 
"under  applicable  workers' 
compensation  laws  and  regulations"  to 
make  clear  that  DOE  does  not  intend  to 
establish  any  new  workers' 
compensation  obligations.  DOE 
understands  that  responsible  employers 


may  develop  such  counseling  programs 
in  consultation  with  labor  organizations 
representing  covered  workers,  and  that 
employers  may  wish  to  advise  the 
workers  to  consult  their  own  attorneys 
on  these  matters 

Another  commenter  (Ex.  22) 
recommended  that  beryllium  training  be 
provided  by  organizations  or  persons 
who  receive  grants  from  DOE.  This 
commenter  asserted  that  it  is 
inappropriate  for  DOE  contractors,  who 
are  responsible  employers,  to  conduct 
beryllium  training  because  these 
employers  are  not  sufficiently 
independent.  DOE  does  not  agree  with 
this  comment  and  has  not  adopted  this 
recommendation.  The  vast  majority  of 
DOE's  safety  and  health  training  is 
currently  being  conducted  adequately 
by  responsible  employers,  and  it  is 
common  outside  of  DOE  for  employers 
10  provide  safety  and  health  training  to 
their  employees. 

One  commenter  (Ex.  21) 
recommended  that  this  section  be 
revised  to  include  the  adult  education 
principles  outlined  in  Appendix  E  of 
OSHA's  Hazard  Communication 
standard  (29  CFR  1910.1200)  because 
these  principles  have  been  effective 
when  applied  to  training  workers.  While 
DOE  has  not  explicitly  referenced  this 
advisory  Appendix  in  the  final  rule, 
nothing  in  the  rule  prohibits  its  use. 
Although  the  Appendix  appears  to  be  a 
good  example  of  the  use  of  adult 
educational  principles  that  an  employer 
could  use  to  train  workers  on  their 
hazard  communication  program,  it  does 
not  expressly  identify  or  describe  these 
principles.  Responsible  employers 
would  have  to  infer  the  principles  fit)m 
Appendix  E  and  then  apply  those 
principles  to  their  beryllium  training 
program.  In  addition,  DOE  believes  that 
an  explicit  reference  to  this  Appendix  in 
the  rule  would  be  confiising  because 
this  Appendix  is  not  specifically 
applicable  to  beryllium  training. 

Section  850.38 — Warning  Signs  and 
Labels 

Section  850.38  (proposed  as  section 
850.37)  requires  responsible  employers 
to  post  warning  signs  and  labels  to 
ensure  that  the  psesence  and  dangers 
associated  with  beryllium  and 
beryllium-contaminated  materials  or 
areas  are  communicated  to  workers. 
Section  850.38(a)  requires  the  posting  of 
warning  signs  at  ail  entranceways  to 
established  regulated  areas  and  that 
these  signs  bear  the  following  warning: 
DANGER 
BER'nXIUM  CAN  CAUSE  LUNG 

DAMAGE 
CANCER  HAZARD 
AUTHORIZED  PERSONNEL  ONLY 


The  purpose  of  these  signs  is  to 
minimize  the  number  of  persons  in  a 
regulated  area  by  warning  workers  prior 
to  entry.  The  signs  alert  workers  to  the 
fact  that  they  must  have  the  appropriate 
authorization  from  their  supervisor  to 
enter  the  regulated  area.  This  is 
especially  important  when  regulated 
areas  are  established  on  a  temporary 
basis,  such  as  during  cleanup 
operations.  In  such  cases,  workers  who 
t>'picaily  work  in  or  travel  through  the 
area  may  not  be  aware  of  the  new 
potential  for  exposures  to  beryllium 
and.  thus,  may  not  be  appropriately 
equipped  for  or  aware  of  the  need  to 
protect  themselves  from  potential 
exposures.  Warning  signs  also  serve  as 
a  constant  reminder  to  those  who  work 
in  regulated  areas  that  the  potential  for 
exposure  to  beryllium  exists  in  the  area 
and  that  appropriate  controls  must  be 
used. 

Sections  850.38(b)(1)  requires 
responsible  employers  to  label  with 
appropriate  hazard  warnings  all 
containers  of  beryllium,  beryllium 
compounds,  or  beryllium-contaminated 
clothing,  equipment,  waste,  scrap,  or 
debris  to  ensure  that  individuals  who 
come  in  contact  with  the  containers  are 
aware  of  their  contents  and  the  need  to 
implement  special  handling 
precautions.  Because  the  effectiveness 
of  the  warning  labels  in  achieving  these 
objectives  is  greatly  dependent  upon  the 
visibility,  accuracy,  and 
imderstandability  of  the  content  of  the 
labels,  section  850.38(b)(2)  further 
specifies  that  labels  bear  the  following 
information: 
DANGER 

CONTAMINATED  WITH  BERYLLIUM 
DO  NOT  REMOVE  DUST  BY  BLOWING 

OR  SHAKING 
CANCER  AND  LUNG  DISEASE 
HAZARD 

Section  8S0.38(c)  clarifies  that  the 
warning  signs  and  labels  developed  to 
comply  with  the  CBDPP  must  also 
comply  viath  the  OSHA  Hazard 
Communication  standard,  29  CFR 
1910.1200.  DOE  believes  this 
clarification  is  needed  to  avoid 
duplication  of  effort.  In  addition,  DOE 
believes  that  ensuring  that  the  content 
and  format  of  warning  signs  and  labels 
comply  with  the  Hazard 
Communication  standard  will  result  in 
a  consistent,  recognizable,  and 
comprehensive  approach  to  alerting 
workers  to  beryllium's  potential  to 
cause  disease. 

One  commenter  (Ex.  20)  asked  if  DOE 
had  given  consideration  to  requiring 
that  warning  signs  and  labels  be 
provided  in  languages  other  than 
English  or  the  use  of  universal  symbols 


to  communicate  information.  DOE  notes 
that  29  CFR  1910.1200(0(9)  (OSHA's 
Hazard  Communication  standard)  states 
that  employers  with  employees  who 
speak  other  languages  may  present  the 
information  in  tho.se  other  languages,  as 
long  as  the  information  is  presented  in 
English  as  well.  DOE  agrees  with  this 
approach.  Thus,  section  850. 38(c) 
requires  that  all  warning  signs  and 
labels  comply  with  29  CFR  1910.1200. 

Another  commenter  (Ex.  23)  noted 
that  the  warning  signs  provisions 
specified  in  the  NOPR  differed  shghtly 
from  those  in  DOE  Notice  .140.1,  and 
suggested  that  DOE  retain  the  NOPR 
language  in  the  final  rule  in  lieu  of  the 
language  in  the  Interim  CBDPP.  DOE 
notes  that  the  warning  signs  and  labels 
provisions  of  the  NOPR  were  based  on 
the  provisions  of  the  Interim  CBDPP. 
with  minor  modifications  added  to 
clarify  the  intent  of  the  requirements. 
DOE  has  retained  these  clarifications  in 
section  850.38  of  the  final  rule. 

A  third  commenter  (Ex.  9)  was 
concerned  that  references  to  cancer  and 
cancer  hazards  in  warning  signs  and 
labels  may  be  misleading  and  deceptive, 
and,  noting  that  the  reference  did  not 
represent  the  opinion  of  a  qualified 
medical  professional,  recommended 
that  DOE  obtain  a  "qualified  medical 
opinion"  to  resolve  this  issue.  DOE 
believes  that  the  action  of  the 
International  Agency  for  Research  on 
Cancer  (lARC)  and  ACGIH  in  classifying 
beryllium  as  a  human  carcinogen 
provides  sufficient  basis  for  retaining 
the  cancer  warning  on  warning  signs 
and  labels  for  beryllium-contaminated 
materials.  DOE  further  notes  that  NIO.SH 
has  classified  beryllium  as  a  potential 
occupational  carcinogen  since  1977. 

Section  850.39 — Recordkeeping  and  Use 
of  Information 

Section  850.39  (proposed  as  section 
850.38)  requires  responsible  employers 
to  establish  and  effectively  manage 
records  that  relate  to  the  CBDPP  and  to 
periodically  submit  to  the  Office  of 
Environment.  Safety  and  Health  a 
registry  of  beryUlum-associated  workers 

Section  850.39(a)  requires  the 
responsible  employer  to  establish  and 
maintain  up-to-date  and  accurate 
records  of  all  beryllium  inventory 
information,  hazard  assessments, 
exposure  measurements,  exposure 
controls,  and  medical  surveillance  data. 
DOE  believes  that  up-to-date  and 
accurate  records  are  essential  for 
effectively  implementing  the  CBDPP. 
assessing  its  adequacy,  and  studying  the 
relationship  between  workplace 
conditions  and  CBD.  Some  of  these 
records  will  be  needed  to  implement  the 
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performance  feedback  provisions  in 
section  850.40. 

One  conunenter  (Ex.  31) 
recommended  tiiat  tile  final  rule 
explicitly  reference  OSHA's  regulations 
at  29  CFR  1910.1200  and  CFR 
1910.1020.  OSHA  regulations  at  29  CFR 
1910.1200  (Hazard  Communication) 
already  require  employers  to  keep 
records  of  beryllium  inventory 
information,  and  regulations  at  29  CFR 
1910.20  (Access  to  Employee  Exposure 
and  Medical  Records)  already  require 
employers  to  keep  records  of  beryllium 
hazard  assessments,  exposure 
measurements,  and  medical 
surveillance  data.  DOE  has  not, 
however,  included  in  section  850.39 
references  to  these  OSHA  standards. 
DOE  believes  that  this  rule's 
requirements  for  maintaining  and 
transferring  CBDPP-related  records, 
while  ensuring  confidentiality  of 
personal  information,  are  stated  in  clear 
and  concise  wording  specifically  related 
to  the  CBDPP  that  is  preferable  to  cross- 
referenced  OSHA  standards. 
Furthermore,  one  commenter's  (Ex.  31) 
primary  concern  was  ensuring  that 
workers  have  access  to  the  information 
that  relates  to  their  personal  exposure 
and  medical  status.  IX)E  has  addressed 
this  concern  in  section  850.24(gJ,  by 
requiring  responsible  employers  to 
notify  affected  workers  of  beryllium 
monitoring  results,  and  in  section 
850.34(d)(2),  by  requiring  the  SOMD  to 
provide  to  workers  the  results  of 
medical  tests  and  procedures. 

DOE  encourages  responsible 
employers  to  take  advantage  of  existing 
recordkeeping  systems  to  minimize  the 
burden  of  implementing  section  850.39. 
Responsible  employers  also  may  find 
that  records  that  are  generated  outside 
the  CBDPP  may  be  useful  in 
implementing  the  CBDPP.  Examples  are 
records  of  berylliiun  training,  personnel 
demographics,  beryllium  mission 
descriptions,  and  payroll  records  of 
projects  that  can  be  used  to  link  workers 
with  potential  beryllium  exposure. 

Section  850.39(b)  requires  Heads  of 
DOE  Departmental  Elements  to 
designate  all  record  series  required  to  be 
generated  under  this  rule  as  federal 
records  and,  therefore,  subject  to  all 
applicable  federal  records  management 
and  access  laws. 

One  conunenter  (Ex.  18),  in 
commenting  on  the  baseline  inventor)' 
provisions  of  the  proposed  rule, 
recommended  that  DOE  require  full 
public  disclosure  of  health  and  safety 
documents  related  to  past  beryllium 
emissions  and  exposures.  In  the  final 
rule,  DOE  is  requiring  Heads  of  DOE 
Departmental  Elements  to  designate  the 
CBDPP-required  records  as  federal 


records.  Federal  records,  except  for 
records  containing  specific  types  of 
sensitive  information,  are  available  to 
the  public  under  the  Freedom  of 
Information  Act  (FOLA)  and  related 
federal  policy.  The  FOIA  requires  the 
federal  government  to  release 
government  records  upon  request, 
except  for  information  that  is  exempted 
from  disclosure  to  protect  an  overriding 
interest,  such  as  privacy,  national 
security,  and  trade  secrets  and  other 
confidential  business  information.  The 
FOIA  exemption  for  information  in 
personnel  and  medical  files  (5  U.S.C 
552(b)(6))  is  especially  important  for 
DOE  CBDPP-required  records,  because 
many  of  these  records  contain  medical 
information  that  is  protected  from 
release  by  this  FOIA  provision  and  other 
federal  laws. 

One  conunenter  (Ex.  21) 
reconmiended  that  DOE  address  the 
retention  of  records  in  this  rule.  DOE 
has  added  to  section  850.39(b)  the 
requirement  that  Heads  of  DOE 
Departmental  Elements  ensure  that  the 
record  series  generated  as  required 
under  this  rule  are  retained  for  at  least 
75  years,  which  is  consistent  with 
DOE's  policy  on  retaining  medical 
records.  This  requirement  will  ensure 
that  required  CBDPP  records  that  relate 
to  workplace  conditions  will  be 
available  in  the  future  to  correlate  with 
the  berylliiun-associated  workers' 
medical  records.  Heads  of  DOE 
Departmental  elements  will  be  able  to 
ensure  that  they  can  comply  with 
section  850.39(b)  if  the  CBDPP-required 
records  generated  by  DOE  responsible 
employer  contractors  are  identified  in 
the  relevant  contracts  as  DOE-owned 
documents.  Therefore,  DOE  expects  that 
Heads  of  DOE  Departmental  elements 
will  direct  their  DOE  contract  officers  to 
stipulate  DOE  ownership  of  these 
documents  in  those  contracts. 

The  same  conunenter  recommended 
that  DOE  address  the  transfer  of  records 
to  successive  responsible  employers. 
DOE  agrees  that  this  information  should 
be  covered  in  the  rule,  and  has  added 
section  850.39(c)  to  require  responsible 
employers  to  convey  to  DOE,  or  its 
designee,  all  record  series  generated 
under  this  rule  if  the  responsible 
employer  ceases  to  be  involved  in  the 
CBDPP  (e.g..  ceases  to  be  a  DOE 
contractor). 

Section  850.39(d)  requires  that 
responsible  employers  create  links 
between  data  sets  on  workplace 
conditions  and  health  outcomes  to  serve 
as  a  basis  for  understanding  the 
beryllium  health  risk  This  linkage  of 
data  will  assist  DOE  and  responsible 
employers  in  identifying  unsafe  work 
practices  and  undemanding  the 


relationship  between  workplace 
conditions  and  CBO. 

Section  850.39(e)  requires  the 
responsible  employer  to  ensure  the 
confidentiality  of  all  records  containing 
personal,  private  information  that  are 
generated  as  required  by  this  rule. 
Protecting  the  confidentiality  of  these 
records  is  required  by  the  Americans 
with  Disabilities  Act'(42  U.S.C. 
12112(d)(4)),  the  Privacy  Act  (5  U.S.C. 
5S2a)  and  other  applicable  laws.  In 
addition,  DOE  recognizes  that  many 
beryllium-associated  workers  will 
participate  in  some  of  the  voluntary 
components  of  the  CBDPP  only  if  they 
believe  that  their  penonal  information 
will  be  kept  confidential. 

Section  850.39(e)(1)  explicitly 
requires  responsible  employers  to 
ensure  that  all  records  that  are 
transmitted  to  other  parties  do  not 
contain  names,  social  security  numbers 
or  any  other  variables,  or  combination  of 
variables,  that  could  be  used  to  identify 
individuals  DOE  recognizes  that 
responsible  employers  must  take  these 
precautions  to  prevent  the  violation  of 
confidentiality  laws  because  personal 
information  could  be  obtained  from 
transmitted  records,  or  inferred  from 
information  other  than  personal 
identifiers  in  the  records,  unless  these 
precautions  are  taken. 

One  conunenter  (Ex.  4)  stated  that  the 
rule's  confidentiality  requirements 
could  prevent  industrial  hygienists  from 
obtaining  the  health  outcome 
information  that  is  necessary  to  perform 
the  linkage  of  site  workplace  conditions 
and  health  outcomes  required  by  section 
8S0.39(d).  DOE  does  not  intend  health 
outcome  information  that  would 
compromise  confidentiality  to  be 
provided  to  industrial  hygienists.  DOE 
believes  that  the  linkage  required  by 
section  8S0.39(d)  could  be  performed 
after  personal  identifiers  are  removed 
from  the  health  outcome  information, 
making  it  consistent  with  section 
850.39(e)(1). 

Another  commenter  (Ex.  16) 
recommended  that  the  final  rule  require 
the  responsible  employer  to  place 
beryllitun  medical  records  in  the 
custody  of  a  medical  director,  as 
opposed  to  the  propospd  requirement 
that  medical  records  be  held  by  the 
responsible  employer  DOE  recognizes 
that  beryllium  medical  records  may  be 
in  the  custody  of  physicians  involved  in 
CBD  studies  other  than  the  SOMD.  DOE 
responds  to  this  commenter's  (Ex.  16) 
concern  in  section  850.39(e)(2)(i)  by 
requiring  responsible  employers  to 
ensure  that  individual  medical 
information  generated  by  the  CBDPP  is 
either  included  as  part  of  the  worker's 
site  medical  records  and  maintained  by 


the  SOMD,  or  is  maintained  by  another 
physician  designated  by  the  responsible 
employer. 

Section  850.39(e)(2)(ii)  (proposed 
section  850.38(d))  retains  the  proposed 
requirement  that  responsible  employers 
ensure  that  individual  medical 
information  generated  by  the  CBDPP  is 
maintained  separately  from  other 
records.  A  commenter  (Ex.  19) 
recommended  that  the  rule  require 
responsible  employers  to  use  only  one 
data  system,  maintained  by  the  SOMD. 
to  facilitate  the  analysis  of  the  data  and 
to  increase  workers'  confidence  in  the 
confidentiality  of  SOMD-maintained 
records.  DOE  retained  this  requirement, 
however,  because  the  separation  of 
medical  and  other  records  is  good  file 
management.  Further,  the  Americans 
with  Disabilities  Act  (42  U.S.C. 
12112(d)(4)(C))  requires  such  separation 
for  privately-owned  medical 
information.  DOE  recognizes  that 
analysis  of  the  data  may  be  somewhat 
more  difficult  with  separately 
maintained  medical  records,  but 
separation  of  these  records  is  required 
by  law.  There  also  are  practical  reasons 
to  require  the  separation  of  these 
records.  Personnel  officials  would 
require  authorization  from  medical 
directors  before  accessing  personnel 
records  that  were  stored  with  medical 
records.  At  the  same  time,  the  medical 
directors  would  need  a  system  to  ensure 
that  no  confidential  medical 
information  was  mixed  in  with  the 
personnel  records  that  personnel 
officials  accessed.  Employers  eliminate 
these  administrative  burdens  by 
maintaining  separate  medical  and 
personnel  records. 

Section  850.39(f)  requires  the 
responsible  employer  to  maintain  all 
records  required  by  this  part  in  current 
and  accessible  electronic  form  to  permit 
ready  retrieval  of  data  in  a  format  that 
maintains  confidentiality.  This 
requirement  is  necessary  to  facilitate 
timely,  efficient,  and  cost-effective 
transfer  and  analysis  of  CBDPP-related 
data.  DOE  has  added  the  phrase  "in 
current  and  accessible"  to  this  section 
because  DOE's  experience  indicates  that 
the  ability  to  use  information  held  in 
electronic  records  is  severely  hampered 
if  the  electronic  systems  are  out-of-date 
or  the  records  are  difficult  to  obtain. 
Similarly,  DOE  has  added  the  phrase 
"that  maintains  confidentiality"  to  this 
section  because  DOE's  experience 
indicates  that  transferring  information 
while  maintaining  confidentiality 
cannot  practically  be  accomplished 
using  systems  that  must  be  modified, 
converted,  or  replaced  before  the 
transfer  can  occur. 


A  commenter  (Ex.  21)  recommended 
that  the  final  rule  require  responsible 
employer  contractors  to  use  the  same 
record  retrieval  identifiers  that  any 
predecessor  contractor  used.  This  would 
allow  current  contractors  easily  to  link 
their  data  to  the  predecessor  contractors' 
data  on  the  same  subject.  DOE  agrees 
that  successive  contractor's  use  of  the 
same  record  retrieval  identifiers  would 
make  exposure-health  outcome  and 
epidemiology  studies  easier  to  conduct. 
'Therefore,  DOE  encourages  successor 
contractors  to  use  the  same  record 
retrieval  identifiers  as  the  predecessor 
contractor.  DOE  has  not,  however,  made 
this  a  requirement  in  the  final  rule 
because  it  would  be  inconsistent  with 
DOE's  commitment  to  a  performance- 
based  rule  to  mandate  this  practice. 
DOE's  goal  in  developing  this  rule  is  to 
allow  the  responsible  employer 
maximum  flexibility  by  specifying  in 
the  final  rule  only  those  record  system 
characteristics  and  practices  that  DOE 
believes  are  essential  for  achieving 
successful  CBDPPs. 

Section  850.39(g)  requires  the 
responsible  employer  to  transmit  all 
records  required  by  this  rule,  in  a  format 
that  protects  the  confidentiality  of 
individuals,  to  the  DOE  Assistant 
Secretary  for  Environment,  Safety  and 
Health  on  request.  DOE  replaced 
"Headquarters"  in  the  proposed  rule 
with  "Assistant  Secretary  for 
Environment,  Safety  and  Health  "  in  the 
final  rule  to  clarif\'  that  DOE's  Office  of 
Environment.  Safety  and  Health  is  the 
DOE  organization  that  is  responsible  for 
conducting  occupational  health  studies 
that  involve  DOE  workers. 

Section  850.39(h)  requires  the 
responsible  employer  semi-annually  to 
transmit  to  the  DOE  Office  of 
Epidemiologic  Studies.  Office  of 
Environment,  Safety  and  Health,  an 
electronic  registry  of  beryllium- 
associated  workers.  The  transmitted 
registry  must  protect  confidentiality  and 
include  (but  is  not  limited  to)  the 
following  information  for  each  worker 
in  the  registry:  a  unique  identifier,  date 
of  birth,  gender,  site,  job  history, 
medical  screening  test  results,  exposiure 
measurements,  and  results  of  referrals 
for  specialized  medical  evaluations. 
DOE's  collection  of  this  information 
conforms  to  DOE  Record  System  88, 
"Epidemiologic  and  Other  Studies, 
Surveys,  and  SiUAfeillance,"  established 
as  required  by  the  Privacy  Act.  The 
Office  of  Epidemiologic  Surveillance  is 
responsible  for  administrative  and 
policy  decisions  related  to  the  berylliiun 
registry  and  provides  technical  support 
to  the  SOMD. 

The  medical  records  generated  by  the 
CBDPP  will  be  kept  in  appropriate 


agency  Privacy  Act  systems  of  records, 
such  as  DOE-33.  "Personnel  Medical 
Records,"  and/or  DOE-88,  and  will  be 
afforded  the  protection  provided  by  the 
Privacy-  Act.  Should  the  agency  receive 
a  request  for  these  records,  it  will  use 
every  argument  legally  and  reasonably 
available  to  it,  including  the  authority 
granted  under  the  FOIA  and  the  Privacy 
Act  and  the  agency's  regulations 
implementing  those  statutes,  to  protect 
the  privacy  of  individuals  in  the  records 
generated  by  the  CBDPP.  DOE's  policy 
expressed  in  10  CFR  1004.3(e)(ii).  to 
maximize  public  disclosure  of  records 
that  pertain  to  concerns  about  the 
environment,  public  health  or  safety,  or 
employee  grievances,  has  never  been 
applied  to  jeopardize  the  privacy 
interests  of  individuals  in  their  medical 
records  and  will  not  be  applied  to 
jeopardize  privacy  interests  in  records 
generated  by  the  CBDPP. 

Section  850.39(h)  includes  "exposure 
measurements  "  in  the  registry  as 
recommended  by  a  commenter  (Ex.  14). 
DOE  had  inadvertently  omitted 
exposure  measurements  in  the  proposed 
registry  provision  Also,  section 
850.39(h)  includes  beryllium-associated 
workers  as  recommended  by  a 
commenter  (Ex.  28),  rather  than  the 
narrower  category  of  beryllium  workers 
as  proposed.  DOE  accepts  this 
recommended  change  because  it 
recognizes  that  some  DOE  workers  who 
currently  do  not  perform  tasks  involving 
beryllium  are  nonetheless  at  risk  of 
contracting  CBD  (based  on  past 
potential  exposure  to  beryllium)  and 
must  be  included  to  complete  the 
registry. 

DOE  proposed  including  beryllium- 
associated  workers'  names  and  social 
security  numbers  in  the  data  that  would 
be  included  in  the  beryllium  registry*. 
Several  commenters  (Exs.  16.  23,  28) 
argued  that  including  the  names  and 
social  security  numbers  of  the 
beryllium-associated  workers  in  the 
registry  would  compromise  their 
privacy.  DOE  has  responded  to  these 
commenters'  concerns  by  replacing  the 
proposed  "names"  and  "social  secunt>' 
numbers"  with  "unique  identifier."  The 
term  "unique  identifier"  is  defined  in 
section  850.3(a)  to  mean  the  part  of  a 
paired  set  of  labels,  used  in  records  that 
contain  confidential  information,  that 
does  not  identify  individuals  except  by 
using  the  matching  label.  Onlv  the 
SOMD  will  have  the  key  to  match  the 
unique  identifier  to  the  individual-  This 
approach  allows  health  and  safety 
professionals  and  researchers  to  access 
the  registry  data  and  allows  the  SOMD 
to  inform  individuals  of  relevant  study 
results,  while  maintaining 
confidentiality  at  ail  times. 
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The  berylliiun  registry  will  serve  as  a 
repository  for  information  on  beryllium- 
associated  workers  DOE  will  use  the 
registry  to  determine  the  exposure 
profile  and  disease  status  of  berylliimi- 
associated  workers,  and  provide 
feedback  to  the  responsible  employer  on 
the  effectiveness  of  the  CBDPP.  The 
registry  will  give  DOE  the  ability  to 
combine  data  &om  different  facilities 
and  perform  analyses  that  are 
impossible  to  perform  with  the  small 
amount  of  data  that  is  available  from 
each  individual  facility.  The  combined 
data  may  help  DOE  identify  risk  factors 
for  CBD  and  evaluate  the  predictive 
value  of  medical  tests  such  as  the  Be- 
LPT.  Also,  researchers  may  use  the 
registry  to  conduct  further 
epidemiological  studies  to  better 
understand  the  cause  and  development 
of  C3D  and  better  identify  those  at  risk 

One  conmientBr  (Ex  26) 
recommended  that  DOE  delete  the 
beryllium  registry  from  the  final  rule 
because  the  commenter  believes  that  (1) 
DOE  has  not  adequately  described  the 
research  for  which  it  will  be  used,  and 
(2)  implementing  the  registry  will  be 
costly.  This  commenter  suggested,  as  an 
alternative,  that  DOE  retain  the 
beryllium  registry,  but  include  in  the 
rule  the  specific  research  protocol  that 
would  be  used.  DOE  does  not  agree  vrith 
the  commenter.  DOE  is  confident  that 
the  registry  as  provided  in  the  final  rule 
will  support  the  studies  needed  to  better 
understand  the  relationship  between 
workplace  conditions  and  CBD.  This 
knowledge  should  provide  the  basis  for 
improved  worker  protections.  DOE  also 
thinks  that  the  expense  of  the  registry  is 
well  justified  by  these  benefits.  DOE 
also  disagrees  with  the  recommended 
alternative  of  including  the  research 
protocols  in  this  rule.  Stipulating 
research  protocols  in  regulations  that 
could  only  be  changed  through  notice- 
and-comment  rulemaking  could  stifle 
research  activities. 

One  commenter  (Ex.  19)  expressed  the 
concern  that  DOEs  Office  of 
Environment.  Safety,  and  Health  use  of 
the  beryllium  registi7  could  overshadow 
important  site-specific  studies.  DOE 
believes  that  studies  at  both  the  site  and 
national  level  are  important  for 
understanding  the  relationship  between 
workplace  conditions  and  CBD.  DOE 
has  included  section  850.39(d).  which 
requires  responsible  employers  to  link 
data  on  workplace  conditions  and 
health  outcomes,  in  part  to  facilitate  the 
site  level  studies.  The  beryllium  registry 
established  by  section  850.39(h)  will  be 
used  by  the  Office  of  Epidemiologic 
Surveillance  to  support  national  level 
studies. 


Two  commenters  (Exs.  19,  23) 
recommended  that  the  rule  require  that 
a  university  or  a  university  with  input 
from  an  oversight  board,  or  other 
suitably  qualified  organizations  design 
the  epidemiological  analysis  of  the 
CBDPP-generated  data.  Although 
responsible  employers  and  DOE's  Office 
of  Environment,  Safety  and  Health  may 
use  universities  or  other  suitably 
qualified  organizations  to  design  these 
analyses,  DOE  thinks  it  would  be 
inappropriate  to  specify  the  use  of  such 
organizations  in  the  rule.  This 
reconunendation  is  not  adopted. 

Section  850.40 — Performance  Feedback 

The  final  ruin  requirements  for 
performance  feedback  in  section  850.40 
are  essentially  the  same  as  those 
proposed  Section  850.40(a)  requires 
that  responsible  employers  conduct 
periodic  analysis  and  assessment  of 
monitoring  results,  hazards  identified, 
medical  surveillance  results,  attainment 
of  exposure  reduction  and  minimization 
goals,  and  occurrence  reporting  data. 
DOE  believes  that  the  analysis  of  these 
data  is  important  for  the  continuous 
irnprovement  of  the  program. 

To  ensure  that  all  workers  have  the 
information  needed  to  safely  perform 
their  assigned  tasks,  section  850.40(b) 
requires  Uiat  results  of  performance 
assessments  conducted  in  accordance 
with  this  rule  be  provided  to  line 
managers,  planners,  worker  protection 
staff,  workers,  medical  staff,  and  others. 
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V,  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  rulemaking  has  been  determined 
to  be  a  significant  regulatory  action 
under  Executive  Order  12866, 
"Regulatory  Planning  and  Review,"  58 
FR  51735  (October  4,  1993). 
Accordingly,  today's  action  was  subject 
to  review  under  the  executive  order  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA).  The  assessment  of  the 
potential  costs  and  benefits  of  the 
proposed  rule,  which  was  made 
available  to  the  public  when  the  NOPR 
was  published  in  the  Federal  Register, 
was  updated  to  reflect  changes  made  in 
the  final  rule. 

Before  conducting  the  assessment, 
DOE  profiled  the  sites  and  activities  that 
will  be  affected  by  the  CBDPP  nje  and 
estimated  the  number  of  workers  that 
will  be  affected  by  the  rule.  DOE 
estimates  that  1 ,634  workers  may  be 
exposed  or  potentially  exposed  to 
airborne  concentrations  of  beryllium  in 
the  DOE  complex.  Furthermore,  DOE 
estimates  that  1,236  of  these  workers 
(75.6  percent)  are  potentially  exposed 
above  the  action  level  or  the  PEL 
prescribed  in  the  CBDPP  rule. 

DOE  began  the  cost  estimation  by 
reviewing  the  rule  to  determine  which 
requirements  of  the  rule  will  impose 
costs  on  affected  entities.  DOE  then 
determined  the  controls  (e.g., 
implementation  of  procedures,  purchase 
of  equipment)  necessary  for  affected 
entities  to  be  in  compUance  with  each 
requirement.  DOE's  assessment  refers  to 
these  determinations  as  compliaiice 
profiles.  Since  the  goal  of  the 
compliance  cost  estimation  is  to 
determine  the  incremental  costs  of 
compliance  (OMB  Guidance,  1996),  the 
compliance  profiles  were  compared  to 
the  procedures  and  controls  that  are 
currently  in  place  at  DOE  facilities 
affected  by  the  rule  (i.e.,  the  baseline). 
Procedures  and  controls  required  by  the 
CBDPP  rule  that  are  not  currently  in 
place  at  DOE  facilities  were  considered 
new  to  the  facilities,  and  thus  would 
impose  incremental  costs  on  the 
affected  entities  The  compliance 
profiles  were  then  adjusted  to  reflect 
only  the  required  incremental  controls. 

The  next  step  in  DOE's  assessment 
was  to  estimate  the  costs  for  each 
compliance  profile.  DOE  collected  data 
on  the  cost  of  each  element  contained  in 


the  compliance  profiles.  The  profiles  are 
designed  to  reflect  the  full  opportunity 
cost  of  compliance.  For  example,  the 
compliance  profile  for  performing  a  Be- 
LPT  test  includes  not  only  the  test  itself, 
but  also  the  labor  time  for  the  worker 
and  physician  to  conduct  the  test, 
shipping  the  sample  to  a  lab,  and 
analyzing  and  interpreting  the  results  of 
the  test.  The  cost  data  was  obtained 
from  a  variety  of  sources,  including 
CBDPP  plans  submitted  under  E)OE 
Notice  440.1 ,  a  1999  Environment, 
Safety  and  Health  (EH)  Cost  Survey, 
contact  with  DOE  facilities  subject  to 
the  CBDPP  rule,  trade  publications,  the 
U.S.  Office  of  Persoimel  Management 
(OPM)  (e.g.,  for  wage  rates),  and 
previous  economic  analyses  of  other 
regulations  (e.g.,  regulatory  impact 
analyses  of  OSHA  health  standards). 
This  cost  data  was  then  applied  to  the 
compliance  profiles  to  determine  the 
costs  associated  with  each  profile, 
providing  an  estimate  of  the  incremental 
cost  for  each  requirement. 

DOE-wide  cost  estimates  for  each 
requirement  were  generated  by 
multiplying  the  number  of  units  affected 
by  each  requirement  by  the  incremental 
cost  for  each  requirement.  Costs 
estimated  in  this  step  were  then 
aimualized  using  a  discount  rate. 
Discount  rates  are  used  to  translate  costs 
(and  benefits)  that  are  incurred  in  future 
years  into  a  present  value.  Following 
OMB  Guidance  (1992),  DOE  chose  a  7 
percent  discount  rate.  In  the  analysis, 
DOE  uses  the  7  percent  discotmt  rate  for 
three  purposes:  (1)  To  annualize  the 
costs  of  equipment  or  other  program 
elements  that  have  a  lifetime  of  more 
than  one  year.  (2)  to  translate  the  costs 
incurred  in  future  years  into  a  present 
value,  and  (3)  to  calculate  the 
aimualized  cost  of  initial  requirements 
of  DOE  N  440.1  and  the  CBDPP  rule. 

DOE  estimated  the  total  compliance 
costs  of  the  CBDPP,  including  the  costs 
of  the  interim  CBDPP  under  DOE  Notice 
440.1  and  the  costs  of  this  final  rule. 
DOE  estimates  an  $8.54  million 
aimualized  cost  on  DOE  contractors 
between  July  1997  and  December  1999 
(compliance  with  DOE  Notice  440  1) 
and  a  $31.55  million  annualized  cost  on 
DOE  contractors  between  [)ecember 
1999  (the  assumed  effective  date  of  the 
final  rule)  and  December  2009.  This 
includes  an  initial  (i.e..  startup)  cost  of 
$9.02  million  incurred  in  luly  1997  and 
another  initial  cost  of  $2.22  million 
incurred  in  December  1999. 

DOE  also  assessed  the  potential 
benefits  of  the  CBDPP  for  DOE,  DOE 
contractors,  and  workers.  DOE  assessed 
the  following  benefits  of  the  CBDPP 
rule:  (1)  Reduced  medical  costs:  (Z) 
reduced  mortality:  (3)  increased  quality 


of  life:  (4)  increased  medical 
surveillance  for  workers  at  risk:  (5) 
increased  work-life  for  beryllium 
workers:  (6)  inijeased  productivity:  (7) 
reduced  legal  costs  for  DOE  and  DOE 
contractors:  and  (8)  a  reduction  in  the 
externality  associated  with  beryllium 
exposure  through  a  transfer  of  the 
medical  costs  from  workers  to  DOE 
contractors.  Because  sufficient 
Information  on  the  dose-response 
relationship  for  beryllium  is  not 
available  within  the  scientific 
community,  DOE  could  not  relate 
reduced  levels  of  exposure  to  a  specific 
reduction  in  CBD  and  beryllium 
sensitization.  Nevertheless,  DOE 
estimates  that  the  monetary  benefits 
from  reduced  lifetime  medical  costs 
could  range  fi-om  $10,100  to  $16,093  for 
each  avoided  case  of  beryllium 
sensitization  or  CBD. 

DOE  also  assessed  the  potential 
economic  impacts  of  the  rule  on  the 
provision  of  public  goods  that  contain 
beryllium  and  the  impact  on  the  market 
for  beryllium.  DOE  assessed  each  of 
these  potential  impacts  and  determined 
neither  will  impose  a  significant 
economic  impact.  DOE  determined  that 
the  potential  reduction  in  the  provision 
of  beryllium-containing  public  goods 
will  be  minimal  and.  consequently,  the 
reduction  in  demand  for  beryllium  will 
also  be  small. 

DOE's  assessment  of  the  potential 
costs  and  benefit.';  of  the  final  has  been 
placed  in  the  rulemaking  file  (Docket 
Number  EH-RM-98-BR'yLM).  DOE  also 
has  placed  in  the  rulemaking  file  a 
document  that  identifies  the  substantive 
changes  between  the  draft  final  rule 
submitted  to  the  OIRA  for  review  and 
the  final  rule  published  today,  including 
identification  of  the  changes  suggested 
or  recommended  by  OIRA,  These 
documents  may  be  reviewed  and  copied 
at  the  DOE  of  Information  Reading 
Room,  Room  lE-190,  1000 
Independence  Avenue,  SW. 
Washington.  DC  20585,  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C-  601-612,  requires  that  an  agency 
prepare  a  regulatory  flexibility  analysis 
and  publish  it  at  the  time  of  publication 
of  general  notice  of  proposed 
rulemaking  for  the  rule.  This 
requirement  does  not  apply  if  the 
agency'  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  sniall  entities  (5  U.S.C. 
605(b)), 
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Today's  action  establishes  DOE's 
regulatioas  for  a  CBDPP  to  reduce  the 
number  of  DOE  Federal  and  contractor 
workers  exposed  to  beryllium,  minimize 
the  levels  of  and  potaotial  for  exposure 
to  beryllium,  and  establish  medical 
surveillance  requirements  to  ensure 
early  detection  of  disease.  The 
contractors  who  manage  and  operate 
DOE  facilities  are  principally 
responsible  for  implementing  the 
CBDPP.  DOE  has  considered  whether 
these  contractors  are  "small 
businesses."  as  that  term  is  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601(3)).  The  Regulatory  Flexibility  Acts 
definition  incorporates  the  definition  of 
"small  business  concern"  in  the  Small 
Business  Act,  which  the  Small  Business 
Administration  (SBA)  has  developed 
through  size  standards  in  13  CFR  part 
121.  Small  businesses  are  business 
concerns  which,  together  with  their 
affiliates,  have  no  more  than  500  to  1500 
employees,  varying  by  SIC  category,  and 
annual  receipts  of  between  50.5  million 
to  $25  million,  again  varying  by  SIC 
category  The  DOE  contractors  subject  to 
the  CBDPP  requirements  exceed  the 
SBA's  size  standards  for  small 
businesses.  In  addition.  DOE  contractors 
are  reimbursed  through  their  contracts 
with  DOE  for  the  costs  of  complying 
with  DOE  health  and  safety  program 
requirements.  They  will  not.  therefore, 
be  adversely  impacted  by  the 
requirements  in  the  rule.  For  these 
reasons.  DOE  certities  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Beview  Under  the  Paperwork 
Reduction  Act 

DOE  submitted  the  proposed 
collections  of  information  in  this  rule  to 
the  Office  of  Management  and  Budget 
for  review  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (42 
U.S.C.  3507(d)).  The  information  Uiat 
DOE  contractors  are  required  to 
produce,  maintain  and  report  is 
necessary  to  permit  the  Department  to 
manage  and  oversee  the  health  and 
safety  programs  that  control  worker 
exposure  to  beryllium.  The  Office  of 
Management  and  Budget  has  not  yet 
approved  the  collections  of  information 
in  this  rule.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currendy  valid  OMB 
control  number  (5  CFR  1320.5(b)). 

D.  Review  Under  the  National 
Environmenta]  Policy  Act 

DOE  has  reviewed  the  promulgation 
of  10  CFR  Part  850  under  the  National 
Environmental  Policy  Act  (NEPA)  of 


1969  (42  use.  4321  et  seq).  the 
Council  on  Environmental  Quality 
regulations  for  implementing  NEPA  (40 
CFR  parts  1500-1508),  and  DOE's  NEPA 
implementing  procedures  (10  CFR  Part 
1021).  DOE  has  completed  an 
Environmental  Assessment,  and  on  the 
basis  of  that  assessment  has  determined 
that  an  environmental  impact  statement 
is  not  required  and  issued  a  Finding  of 
No  Significant  Impact  (FONSl)  for  this 
nde.  In  the  Notice  of  Proposed 
Rulemaking,  the  Department  aimoimced 
the  availability  of  the  draft 
Environmental  Assessment  and 
requested  comments  on  the  Assessment. 
DOE  did  not  receive  any  comments  on 
the  draft  Environmental  Assessment. 
The  Environmental  Assessment  updates 
the  draft  Environmental  Assessment 
(DOE/EA  1249)  to  refiect  changes  in  the 
final  rule  made  in  response  to  public 
comments  on  the  nUe.  The 
Enviroiunental  Assessment  and  FONSI 
are  available  for  inspection  at  the  E)OE 
Freedom  of  Information  Reading  Room. 
lE-190,  1000  Independence  Avenue 
SW,  Washington,  DC  20585,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

E.  Review  Under  Executive  Order  13132 
Executive  Order  13132  (64  FR  43255, 

August  4, 1999),  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  axe  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  goveriunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  No  further  action 
is  required  by  Executive  Order  13132. 

F.  Review  Under  Executive  Order  12988 

Section  3  of  Executive  Order  12988, 
"Civil  Justice  Reform,"  61  FR  4729 
(February  7, 1996),  instructs  each 
agency  to  adhere  to  certain  requirements 
in  promulgating  new  regulations. 
Executive  agencies  are  required  by 
section  3(a)  to  adhere  to  the  following 
general  requirements:  (1)  Eliminate 
drafting  errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 


the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any: 
(2)  clearly  specifies  any  effect  on 
existing  federal  law  or  regulation:  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that  this  final 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  an  agency  rule  that 
may  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year.  It  also 
requires  a  federal  agency  to  develop  an 
effective  process  to  permit  timely  input 
by  elected  officers  of  State,  local,  and 
tribal  governments  on  a  proposed 
"significant  Federal  intergovernmental 
mandate,"  and  requires  an  agency  plan 
for  giving  notice  and  an  opportunity  for 
timely  input  to  potentially  affected 
small  governments  before  establishing 
any  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  The  final  rule  published 
today  applies  only  to  activities 
conducted  by  or  for  DOE,  and  its 
implementation  will  not  result  in  an 
expenditure  of  $100  million  in  any  year 
by  State,  local  or  tribal  governments  or 
the  private  sector.  Therefore,  the 
requirements  of  Title  II  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

H.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  DOE  vrill 
report  to  Congress  promidgation  of  this 
rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 


determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 
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Appendix  B  to  the  Preamble — 
Questions  and  Answers  Concerning  the 
BeryUium^Induced  Lymphocyte 
Proliferation  Test  (Be-LFT),  Medical 
Records,  and  the  Department  of  Energy 
(DOE)  Beryllium  Registry 

VWiat  Is  the  Be-LPT  Blood  Test? 

In  the  Be-LPTs,  disease-fighting  blood 
cells  that  are  normally  found  in  the 
body,  called  lymphocytes,  are  examined 
in  the  laboratorv'  and  separated  from 
your  blood.  Beryllium  and  other  test 
agents  are  then  added  to  small  groups  of 
these  lymphocytes.  If  these  l>'mphocytes 
react  to  the  beryllium  in  a  specific  way. 
the  test  results  are  "positive."  If  they  do 
not  react  to  beryllium,  the  test  is 
"negative." 

Experts  believe  that  the  Be-LPT  shows 
positive  results  in  individuals  who  have 
become  sensitive  or  allergic  to 
beryllium  It  is  linclear  what  this 
sensitivity  means.  Studies  have  shown 
it  to  be  an  early  sign  of  chronic 
beryllium  disease  (CBD)  in  many 
individuals.  In  others,  sensitivity  might 
simply  mean  that  the  person  was 
exposed  to  beryllium  and  that  his  or  her 
body  has  reacted.  It  might  mean  that  an 
individual  is  more  likely  than  others  to 
get  CBD.  You  are  being  offered  the  Be- 
LPT  because  doctors  believe  it  is  useful 
in  detecting  cases  of  CBD  early  or  cases 
that  might  otherwise  be  missed  or 
diagnosed  as  another  type  of  limg 
problem.  Once  CBD  is  identified, 
doctors  can  determine  the  treatment  that 
is  needed  to  minimize  the  lung  damage 
that  CBD  causes. 

As  in  any  other  medical  test,  the  Be- 
LPT  sometimes  fails  or  provides  imcleer 
results.  The  laboratory  calls  these 
results  "uninterpretable."  Even  when 
the  test  appears  successful,  it  may 
appear  positive  when  a  person  is  not 
sensitive  or  allergic  to  beryllitun.  This  is 
called  a  "false  positive"  result.  It  is  also 
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possible  that  the  test  will  show 
"negative"  results  when  a  person  is 
actually  "sensitized"  to  beryllium.  This 
is  a  "false  negative"  result.  If  you  have 
a  "uninterpretable"  blood  Be-LPT 
result,  you  will  be  asked  to  provide 
another  blood  sample  so  the  test  can  be 
repeated.  If  you  have  "positive"  results, 
you  will  be  offered  further  medical  tests 
to  confirm  or  rule  out  CBD.  Remember 
that  you  may  refuse  further  tests  at  this 
poiot  or  at  any  point  during  your 
medical  evaluations. 

It  is  important  for  you  to  know  that 
if  the  physical  examination  or  the 
results  &om  other  tests  you  are  receiving 
suggest  that  you  have  CBD,  you  may  be 
offered  further  medical  tests.  These 
medical  tests  may  be  offered  even  if 
your  Be-LPT  is  "negative." 

Some  individuals  with  confirmed 
"positive"  Be-LPTs  but  no  other  signs  of 
CBD  have  developed  the  disease.  The 
likelihood  of  this  happening  will  only 
be  known  after  large  groups  of 
potentially  exposed  individuals  have 
had  their  blood  tested,  have  had  further 
medical  tests,  and  are  studied  for  many 
years. 

Do  I  Have  To  Have  the  Be-LPT  Done? 

No  Your  participation  in  the  medical 
suTveiUance  program  is  strictly 
voluntary.  You  may  refuse  any  of  the 
tests  offered  to  you,  including  the  Be- 
LPT.  If  you  change  your  mind,  you  are 
free  to  participate  in  the  program  at  any 
time.  Talking  with  your  family,  your 
doctor,  or  other  people  you  trust  may 
help  you  decide.  The  physicians  in  the 
clinic  that  provide  the  tests  can  also 
help  answer  any  questions  that  you 
might  have. 

VWiat  Will  Happen  if  I  Decide  To  Have 
the  Be-LPT  Blood  Test? 

A  small  amount  of  your  blood  will  be 
drawn  from  a  vein  in  your  arm  and  sent 
to  a  laboratory.  There  is  little  physical 
risk  in  drawing  blood.  Slight  pain  and 
bruising  may  occur  in  a  few  individuals. 
Rarely,  the  needle  puncture  will  become 
infected.  Other  routine  medical 
evaluation  tests  may  be  offered  when 
you  have  the  Be-LPTs  including  a 
physical  examination,  a  chest  X-ray,  and 
breathing  tests  that  help  find  signs  of 
CBD.  if  they  exist. 

Other  diseases  may  resemble  CBD. 
Different  medical  tests  can  help  a 
physician  decide  if  a  person  has  CBD  or 
another  disease.  If  the  examining 
physician  suspects  that  you  have  CBD, 
he  or  she  will  recommend  additional 
medical  tests  to  help  confirm  a 
diagnosis.  Separate  information 
regarding  these  additional  medical  tests 
will  be  given  to  you  if  they  are 
recommended.  Your  consent  will  be 


requested  when  the  extra  tests  are  given. 
You  can  always  refuse  additional  tests, 
if  you  so  choose.  Your  employer  will 
pay  for  all  tests. 

When  Will  I  Receive  the  Results  of  My 
Be-LPT  Blood  Test? 

It  could  take  2  to  4  weeks  for  you  to 
receive  a  letter  informing  you  of  your 
test  results.  The  test  itself  usually  takes 
8  days  to  perform.  The  testing  laboratory 
reports  restdts  to  the  physician  who 
examined  you  and  he  or  she  will  notify 
you. 

Could  a  Positive  Be-LPT  Blood  Test 
Affect  My  fob  Assignment? 

Yes.  If  you  have  a  positive  Be-LPT  or 
have  been  diagnosed  with  CBD,  your 
employer  may  inform  you  that  the 
SOMD  has  recommended  that  you  be 
temporarily  or  permanenUy  removed 
from  working  with  beryllium.  You  will 
be  given  information  and  counseling  to 
help  you  decide  whether  to  accept 
medical  removal.  If  you  agree  to  medical 
removal,  every  effort  will  be  made  to 
offer  you  another  job  that  you  are 
qualified  (or  can  be  trained  for  in  a  short 
period)  to  perform  and  where  the 
beryllium  exposures  will  be  as  low  as 
possible,  but  in  no  case  above  the  action 
level. 

If  you  are  temporarily  removed,  you 
will  maintain  your  total  normal 
earnings,  seniority,  and  other  benefits 
imtii  you  are  placed  in  another  job  for 
1  year,  whichever  comes  first.  If  you  are 
permanendy  removed,  you  will 
maintain  your  total  normal  earnings, 
seniority,  and  other  benefits  until  you 
are  plac^  in  another  job  or  for  2  years, 
whichever  comes  first.  If  you  become 
physically  unable  to  continue  working, 
you  may  be  eligible  for  workers' 
compensation  and  other  benefits. 

Will  I  Lose  Any  Pay  or  Any  Other 
Benefits  by  Having  the  Examination 
During  Normal  Working  Hours? 
No.  Your  examination  will  be 
scheduled  during  normal  work  hours. 
You  will  not  be  required  to  take  leave 
to  have  the  examination,  nor  will  you 
lose  pay  or  any  other  benefits. 

What  Will  Happen  to  the  Records  of  the 
Medical  Examination  Results? 

The  results  of  your  Be-LPT  and  other 
screening  tests  will  be  made  available  to 
you  and,  with  your  consent,  to  your 
physician.  The  information  also  will 
become  part  of  your  medical  record, 
which  the  clinic  keeps. 

The  results  of  tests  and  examinations 
in  your  medical  record  will  be  available 
to  the  physicians  and  nurses  in  this 
clinic,  and  possibly  to  scientists 
conducting  health  studies.  The  test 


results  in  your  medical  records  will  be 
kept  in  specially  secured  files  under  the 
supervision  of  physicians  and  nurses  in 
the  clinic,  separate  from  other  persoimel 
records.  Your  test  results  will  be 
medically  confidential  data  and  will  not 
be  released  to  anyone  other  than  those 
listed  in  the  following,  unless  you 
provide  written  permission.  The 
following  groups  will  have  direct  access 
to  this  information: 

1.  Clinic  staff  members; 

2.  Medical  specialists  who  will 
provide  or  arrange  for  additional 
medical  treatment  or  tests,  if  necessary; 

3.  U.S.  Department  of  Energy 
Beryllium  Registry  staff;  and 

4.  The  Centers  for  Disease  Control  and 
Prevention  and  the  National  Institute  for 
Occupational  Safety  and  Health  officials 
may  require  direct  access  to  records  that 
identify  you  by  name  for  health  studies. 

If  iniormadon  about  you  is  used  in 
reports  or  a  published  health  study, 
your  identity  will  be  disguised.  You  will 
not  be  identified  in  any  published 
report  or  presentation. 

VWiof  Laws  Protect  Me  if  I  Consent  To 
Participate  in  the  Blood  Be-LPT  Testing 
Program? 

State  medical  and  nursing  licensing 
boards  enforce  codes  of  ethics  that 
require  doctors  and  nurses  to  keep 
medical  information  confidential.  The 
Privacy  Act  prevents  unauthorized 
access  to  your  EKJE  records  without 
your  permission.  The  information  in 
records  kept  by  your  employer  must  be 
handled  in  accordance  with  the 
Americans  with  Disabilities  Act  and  the 
Privacy  Act  of  1974.  The  consent  form 
you  sign  also  provides  additional 
protection. 

Can  My  Privacy  and  the  Confidentiality 
of  My  Medical  Records  Be  Guaranteed? 

No.  Access  to  or  release  of  records 
could  be  required  under  court  order,  or 
DOE  directive,  but  it  is  unlikely.  It 
would  also  be  available  as  the  Freedom 
of  Information  Act  or  Privacy  Act 
provide,  such  as  to  Congress,  to  an 
individual  upon  a  showing  of 
compelling  circimistances  affecting  the 
health  and  safety  of  an  individual,  etc. 
If  you  apply  for  another  job  or  for 
insurance,  you  may  be  requested  to 
release  the  records  to  a  future  employer 
or  an  insurance  company.  If,  for  medical 
reasons,  it  is  reconmiended  that  you 
transfer  to  an  area  where  you  will  not 
contact  beryllium,  and  you  elect  to  do 
so,  the  personnel  department  and  your 
supervisor  will  be  notified.  They  will 
not  be  told  the  specific  results  of  your 
tests  but,  because  of  the  restrictions, 
they  may  assume  that  your  Be-LPT 
results  were  positive. 


VWiof  Is  the  DOE  Beryllium  Registry? 

Your  health  and  the  health  of  all 
workers  is  a  major  concern  to  DOE. 
There  is  a  need  to  learn  more  about 
chronic  beryllium  disease  and  what 
causes  some  individuals  to  react  more 
strongly  than  others  do.  A  DOE 
beryllium  registry  has  been  established 
to  collect  and  maintain  information  on 
workers  who  are  exposed  to  beryllium. 
This  registry  is  a  tool  that  will  be  used 
in  health  studies  to  better  understand 
the  nature  of  the  disease.  With  it  we  can 
measiu^  the  burden  of  health  effects 
related  to  beryllium  exposure.  The 
registry  will  also  be  used  to  evaluate  the 
effectiveness  of  expostu«  control 
programs. 

In  addition  to  information  about  your 
beryllium-related  exposures,  the  results 
of  beryllium  sensitization  testing  and/or 
CBD  status  collected  by  your  employer 
will  be  added  to  the  registry.  Yoiu 
employer  must  treat  this  information  as 
coiifidential  medical  information  and 
can  only  use  or  disclose  this 
information  in  conformance  with  the 
Privacy  Act  of  1974,  the  Americans  writh 
Disabilities  Act,  and  other  applicable 
laws.  Your  employer  will  establish  a 
unique  identifier  for  you  that  will  be 
included  in  the  registry  instead  of  your 
personal  identifying  information  (such 
as  your  name  and  social  security 
number).  The  unique  identifier  will  be 
used  to  inform  your  employer  of  any 
study  results  that  you  and  your 
employer's  Site  Occupational  Medical 
Director  <SOMD)  should  know  about. 
The  SOMD  ^11  know  to  whom  the 
unique  identifier  refers  and  will  notify 
you  of  these  resuhs.  At  no  time  will 
your  name  or  other  personal  identifying 
information  be  included  in  any  report. 
The  confidentialify  of  personal 
information  in  DOE  records  is  protected 
under  the  Privacy  Act  of  1974. 

List  of  Subiects  in  10  CFR  Part  850 

Beryllium,  Chronic  beryllium  disease, 
Hazardous  substances,  Lung  diseases, 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements. 

Issued  in  Washington,  D.C.,  on  November 
24.  1999. 
BUI  Richardson, 

Secretary  of  Energy. 

For  the  reason  set  forth  in  the 
preamble.  Tide  10,  Chapter  III  of  the 
Code  of  Federal  RegiUations  is  amended 
by  adding  a  new  part  850  as  set  forth 
below. 


PART  850— CHRONIC  BERYLUUM 
DISEASE  PREVENTION  PROGRAM 

Subpart  A — General  Provisions 
Sec. 

850.1  Scope. 

850.2  Applicability. 

850.3  Deflnilions. 

850.4  Enforcement. 

850.5  Dispute  resolution. 

Subpart  B — Administrative  Rsqulremams 

850.10  Development  and  approval  of  the 
CBDPP. 

850.1 1  General  CBDPP  requirsmeots. 
BS0.t2    Implementation. 

850.13    Compliance. 

Subpsrt  C — SpscHIc  Program  Rsqulreineiits 

850.20  Baseline  beryllium  Inventory- 

850.21  Hazard  assessment. 

850.22  Permissible  exposure  limit. 

850.23  Action  level. 

850.24  Exposure  monitoring. 
BfiO.ZS  Exposure  reduction  and 

minimization. 

850.26  Regulated  areas. 

850.27  Hygiene  bcilities  and  practices. 

850.28  Respiratory  protection. 

850.29  Protective  clothing  and  equipment 

850.30  Housekeeping. 

850.31  Reltfa.se  criteria. 

850.32  Vl/aste  disposal. 

850.33  Beryllium  emergencies. 

850.34  Medical  surveillance. 

850.35  Medical  removal. 

850.36  Medical  consent 

850.37  Training  and  counseling. 
850.36  Warning  signs  and  latwls. 

850.39  Recordkeeping  and  use  of 
information. 

850.40  Performance  feedback. 

Appeivdix  A  to  Pari  850 — Chronic  Beryllium 
Disease  Prevention  Prtigram  Informed 
(Consent  Foxm. 

Authority:  42  U.S.C.  2201(i)(3),  (p|:  29 
U.S.C.  668;  E.O.  12196.  3  CFR  1981  COfflp., 
p.  145  as  amended. 

Subpart  A — General  Provisions 

§850.1     Scope. 

This  part  establishes  a  chronic 
ber>'Uium  disease  prevention  program 
(CBDPP)  that  supplements  and  is 
integrated  into  existing  worker 
protection  programs  that  are  established 
for  Department  of  Energy  (DOE) 
employees  and  DOE  contractor 
amployees 

-iKOa    AppllcabHKy. 

(a)  This  part  applies  to; 

(1)  DOE  offices  responsible  for 
operations  or  activities  that  involve 
present  or  past  exposure,  or  the 
potential  for  exposure,  to  berylliiun  at 
DOE  facilities; 

(2)  DOE  contractors  with  operations 
or  activities  that  involve  present  or  past 
exposure,  or  the  potential  for  exposure, 
to  beryllium  at  DOE  facilities;  and 


(3)  Any  current  E)OE  employee,  DOE 
contractor  employee,  or  other  worker  at 
a  DOE  facility  who  is  or  was  exposed  or 
potentially  exposed  to  beryllium  at  a 
DOE  facibty. 

(b)  This  part  does  not  apply  to; 

(1)  Beryllium  articles;  and 

(2)  DOE  laborator>'  operations  that 
meet  the  definition  of  laboratory  use  of 
hazardous  chemicals  in  29  CFR 
1910.1450,  Occupational  Exposure  to 
Hazardous  C3iemical  in  Laboratories. 

{850.3    Osnnltions. 

(a)  As  used  in  this  part: 

Action  level  means  the  level  of 
airborne  concentration  of  beryllium 
established  pursuant  to  section  850.23 
of  this  part  diat.  if  met  or  exceeded, 
requires  the  implementation  of  worker 
protection  provisions  specified  in  that 
section. 

Authorixed  person  means  any  person 
required  by  work  duties  to  be  in  a 
regulated  area. 

Beryllium  means  elemental  berylUum 
and  any  insoluble  beryUiiun  compound 
or  alloy  containing  0. 1  percent 
beryllium  or  greater  that  may  be 
released  as  an  airborne  particulate. 

Beryllium  acUxity  means  an  activity 
taken  for.  or  by.  DOE  at  a  DOE  facibty 
that  can  expose  workers  to  airborne 
berylliiun,  including  but  not  limited  to 
design,  construction,  operation, 
maintenance,  or  decommissioning,  and 
which  may  involve  one  DOE  facilify  or 
operation  or  a  combination  of  facilities 
and  operations. 

Beryllium  article  means  a 
manufactured  item  that  is  formed  to  a 
specific  shape  or  design  during 
manufacture,  that  has  end-use  functions 
that  depend  In  whole  or  in  part  on  its 
shape  or  design  during  end  use.  and  that 
does  not  release  beryllium  or  otherwise 
result  in  exposure  to  airborne 
concentrations  of  beryUium  under 
normal  conditions  of  use. 

Beryllium-associated  worker  means  a 
current  worker  who  is  or  was  exposed 
or  potentially  exposed  to  airborne 
concentrations  of  beryllium  at  a  DOE 
facility,  including: 

(1)  A  beryUium  worker 

(2)  A  current  worker  whose  work 
history  shows  that  the  worker  may  have 
been  exposed  to  airborne  concentrations 
of  berylUum  at  a  DOE  facility; 

(3)  A  cturent  worker  who  exhibits 
signs  or  s>'mptoms  of  beryllium 
exposure;  and 

(4)  A  current  worker  who  is  receiving 
medical  removal  protection  benefits. 

Beryllium  emergency  means  any 
occurrence  such  as.  but  not  limited  to, 
equipment  failure,  container  rupture,  or 
failure  of  control  equipment  or 
operations  that  results  in  an  unexpected 
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and  significant  release  of  beryllium  at  a 
DOE  facility. 

Beryllium-induced  lymphocyte 
proliferation  test  CB«-LPT)  is  an  in  vitro 
measure  of  the  beryllium  antigen- 
specific,  cell-mediated  immune 
response. 

Beryllium  worker  means  a  current 
worker  who  is  regularly  employed  in  a 
DOE  beryllium  activity. 

Breathing  zone  is  defined  as  a 
hemisphere  forward  of  the  shoulders, 
centered  on  the  mouth  and  nose,  with 
a  radius  of  6  to  9  inches. 

DOE  means  the  U.S.  Department  of 
Energy. 

DOE  cor\tractor  means  any  entity 
under  contract  with  DOE  (or  its 
subcontractor)  that  has  responsibility  for 
performing  beryllium  activities  at  DOE 
facilities. 

DOE  facility  means  any  facility 
operated  by  or  for  DOE. 

Head  of  DOE  Field  Element  means  an 
individual  who  is  the  manager  or  head 
of  the  DOE  operations  office  or  field 
office,  or  any  official  to  whom  the  Head 
of  DOE  Field  Element  delegates  his  or 
her  functions  under  this  part. 

High-efficiency  particulate  air  (HEPA) 
filter  means  a  filter  capable  of  trapping 
and  retaining  at  least  99.97  percent  of 
0.3  micrometer  monodispersed 
particles. 

Immune  response  refers  to  the  series 
of  cellular  events  by  which  the  immune 
system  reacts  to  challenge  by  an  antigen. 

Medical  removal  protection  benefits 
means  the  employment  rights 
established  by  section  850.35  of  this 
part  for  beryllium-associated  workers 
who  voluntarily  accept  temporary  or 
permanent  medical  removal  from 
beryllium  areas  foUovring  a 
recommendation  by  the  Site 
Occupational  Medicine  Director. 

Operational  area  means  an  area  where 
workers  are  routinely  in  the  presence  of 
beryllium  as  part  of  their  work  activity. 

Regulated  area  means  an  area 
demarcated  by  the  responsible  employer 
in  which  the  airborne  concentration  of 
beryllium  exceeds,  or  can  reasonably  be 
expected  to  exceed,  the  action  level. 

Removable  contamination  means 
beryllium  contamination  that  can  be 
removed  from  surfaces  by 
nondestructive  means,  such  as  casual 
contact,  wiping,  brushing  or  washing. 

Responsible  employer  means: 

(1)  For  DOE  contractor  employees,  the 
DOE  contractor  office  that  is  directly 
responsible  for  the  safety  and  health  of 
DOE  contractor  employees  while 
performing  a  beryllium  activity  or  other 
activity  at  a  DOE  facility;  or 

(2)  For  DOE  employees,  the  DOE 
office  that  is  directly  responsible  for  the 
safety  and  health  of  DOE  Federal 


employees  while  performing  a 
beryllium  activity  or  other  activity  at  a 
DOE  facility;  and 

(3)  Any  person  acting  directly  or 
indirectly  for  such  office  with  respect  to 
terms  and  conditions  of  employment  of 
beryllium-associated  workers. 

Site  Occupational  Medical  Director 
(SOMDl  means  the  physician 
responsible  for  the  overall  direction  and 
operation  of  the  site  occupational 
medicine  program. 

Unique  identifier  means  the  part  of  a 
paired  set  of  labels,  used  in  records  that 
contain  confidential  information,  that 
does  not  identify  individuals  except  by 
using  the  matching  label. 

Worker  means  a  person  who  performs 
work  for  or  on  behalf  of  DOE,  including 
a  DOE  employee,  an  independent 
contractor,  a  DOE  contractor  or 
subcontractor  employee,  or  any  other 
person  who  performs  work  at  a  DOE 
facility. 

Worker  exposure  means  the  exposure 
of  a  worker  to  airborne  beryllium  that 
woidd  occur  if  the  worker  were  not 
using  respiratorv  protective  equipment. 

(b)  Terms  unaehned  in  this  part  that 
are  defined  in  the  Atomic  Energy  Act  of 
1954  shall  have  the  same  meaning  as 
under  that  Act. 

f  850.4    Enforcement 

DOE  may  take  appropriate  steps 
under  its  contracts  with  DOE 
contractors  to  ensure  compliance  with 
this  part.  These  steps  include,  but  are 
not  limited  to.  contract  termination  or 
reduction  in  fee. 

iSSO.5    Dispute  resolution. 

(a)  Subject  to  paragraphs  (b)  and  (c)  of 
this  section,  any  worker  who  is 
adversely  affected  by  an  action  taken,  or 
failure  to  act,  under  this  part  may 
petition  the  Office  of  Hearings  and 
Appeals  for  relief  in  accordance  with  10 
CFR  part  1003,  Subpart  G. 

(b)  The  Office  of  Hearings  and 
Appeals  may  not  accept  a  petition  from 
a  worker  unless  the  worker  requested 
the  responsible  employer  to  correct  the 
violation,  and  the  responsible  employer 
refused  or  failed  to  take  corrective 
action  within  a  reasonable  time. 

(c)  If  the  dispute  relates  to  a  term  or 
condition  of  employment  that  is  covered 
by  a  grievance-arbitration  provision  in  a 
collective  bargaining  agreement,  the 
worker  must  exhaust  all  applicable 

fievance-arbitration  procedures  before 
ling  a  petition  for  relief  with  the  Office 
of  Hearings  and  Appeals  A  worker  is 
deemed  to  have  exhausted  all  applicable 
grievance-arbitration  procedures  if  ISO 
days  have  passed  since  the  filing  of  a 
grievance  and  a  final  decision  on  it  has 
not  been  issued. 


Subpart  B — Admlnlstratlv* 
Requirements 

f  850. 1 0    Development  and  approval  o(  the 
CBOPp. 

(a)  Preparation  and  submission  of 
initial  CBDPP  to  DOE.  (1)  The 
responsible  employer  at  a  DOE  facility 
must  ensure  that  a  CBDPP  is  prepared 
for  the  facility  and  submitted  to  the 
appropriate  Head  of  DOE  Field  Element 
before  beginning  beryllium  activities, 
but  no  later  than  April  6.  2000  of  this 
part. 

(2)  If  the  CBDPP  has  separate  sections 
addressing  the  activities  of  multiple 
contractors  at  the  facility,  the  Head  of 
DOE  Field  Element  will  designate  a 
single  DOE  contractor  to  review  and 
approve  the  sections  prepared  by  other 
contractors  so  that  a  single  consolidated 
CBDPP  for  the  facility  is  submitted  to 
the  Head  of  DOE  Field  Element  for 
review  and  approval. 

(b)  DOE  review  and  approval.  The 
appropriate  Head  of  DOE  Field  Element 
must  review  and  approve  the  CBDPP 

(1)  The  initial  CBDPP  and  any 
updates  are  deemed  approved  90  days 
after  submission  if  they  are  not 
specifically  approved  or  rejected  by 
E)OE  earUer. 

(2)  The  responsible  employer  must 
furnish  a  copy  of  the  approved  CBDPP. 
upon  request,  to  the  DOE  Assistant 
Secretary  for  Environment,  Safety  and 
Health  or  designee,  DOE  program 
offices,  and  affected  workers  or  their 
designated  representatives. 

(c)  Update.  The  responsible  employer 
must  submit  an  update  of  the  CBDPP  to 
the  appropriate  Head  of  DOE  Field 
Element  for  review  and  approval 
whenever  a  significant  change  or 
significant  addition  to  the  CBDPP  is 
made  or  a  change  in  contractors  occurs. 
The  Head  of  DOE  Field  Element  must 
review  the  CBDPP  at  least  annually  and, 
if  necessary,  require  the  responsible 
employer  to  update  the  CBDPP. 

(d)  Labor  Orgaruzations.  If  a 
responsible  employer  employs  or 
supervises  beryllium-associated  workers 
who  are  represented  for  collective 
bargaining  by  a  labor  organization,  the 
responsible  employer  must: 

(1)  Give  the  labor  organization  timely 
notice  of  the  development  and 
implementation  of  the  CBDPP  and  any 
updates  thereto;  and 

(2)  Upon  timely  request,  bargain 
concerning  implementation  of  this  part, 
consistent  with  the  Federal  labor  laws. 

}  SS0.1 1     General  CBDPP  requlremenU. 

(a)  The  CBDPP  must  specify  the 
existing  and  plaimed  operational  tasks 
that  are  within  the  scope  of  the  CBDPP. 
The  CBDPP  must  augment  and,  to  the 
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extent  feasible,  be  integrated  into  the 
existing  worker  protection  programs 
that  cover  activities  at  the  facility. 

(b)  The  detail,  scope,  and  content  of 
the  CBDPP  must  be  commensurate  with 
the  hazard  of  the  activities  performed, 
but  in  all  cases  the  CBDPP  must: 

(1)  Include  formal  plans  and  measures 
for  maintaining  exposures  to  berylliimi 
at  or  below  the  permissible  exposure 
level  prescribed  in  §850.22; 

(2)  Satisfy  each  requirement  in 
subpart  C  of  this  part; 

(3)  Contain  provisions  for; 

(i)  Minimizing  the  number  of  workers 
exposed  and  potentially  exposed  to 
beryllium; 

(ii)  Minimizing  the  number  of 
opportunities  for  workers  to  be  exposed 
to  beryllium; 

(iii)  Minimising  the  disability  and  lost 
work  time  of  workers  due  to  chronic 
beryllium  disease,  beryllium 
sensitization  and  associated  medical 
care;  and 

(iv)  Setting.specific  exposure 
reduction  and  minimization  goals  that 
are  appropriate  for  the  beryllium 
activities  covered  by  the  CBDPP  to 
further  reduce  exposure  below  the 
permissible  exposure  limit  prescribed  in 
§850.22. 

9  8S0.12    Implementation. 

(a)  The  responsible  employer  must 
manage  and  control  beryllium 
exposures  in  all  DOE  beryllium 
activities  consistent  with  the  approved 
CBDPP. 

(b)  No  person  employed  by  DOE  or  a 
DOE  contractor  may  take  or  cause  any 
action  inconsistent  with  the 
requirements  of; 

(1)  This  part. 

(2)  An  approved  CBDPP.  and 

(3)  Any  other  Federal  statute  or 
regulation  concerning  the  exposure  of 
workers  to  beryllium  at  DOE  facilities. 

(c)  No  task  involving  potential 
exposure  to  airborne  beryllium  that  is 
outside  the  scope  of  the  existing  CBDPP 
mav  be  initiated  until  an  update  of  the 
CBDPP  is  approved  by  the  Head  of  DOE 
Field  Element,  except  in  an  unexpected 
situation  and,  then,  only  upon  approval 
of  the  Head  of  DOE  Field  Element. 

(d)  Nothing  in  this  part  precludes  a 
responsible  employer  fiom  taking  any 
additional  protective  action  that  it 
determines  to  be  necessary  to  protect 
the  health  and  safety  of  workers. 

(e)  Nothing  in  this  part  afiecis  the 
responsibilities  of  DOE  officials  under 
the  Federal  Employee  Occupational 
Safety  and  Health  Program  (29  CFR  part 
1960)  and  related  DOE  directives. 


$850.13    Compliance. 

(a)  The  responsible  employer  must 
conduct  activities  in  compliance  with 
its  CBDPP. 

(b)  The  responsible  employer  must 
achieve  compliance  with  all  elements  of 
its  CBDPP  no  later  than  January  7.  2002. 

(c)  With  respect  to  a  particidar 
beryllium  activity,  the  contractor  in 
charge  of  the  activity  is  responsible  for 
complying  with  this  part  If  no 
contractor  is  responsible  for  a  beryllium 
activity.  DOE  must  ensure 
implementation  of.  and  compliance 
with,  this  part. 

Subpart  C — Specific  Program 
Requirements 

§  8S0.20    Baseline  beryllium  invenmry. 

(a)  The  responsible  employer  must 
develop  a  baseline  inventory  of  the 
locations  of  beryllium  operations  and 
other  locations  of  potential  beryllium 
contamination,  and  identify  the  workers 
exposed  or  potentially  exposed  to 
beryllium  at  those  locations. 

(b)  In  conducting  the  baseline 
inventory,  the  responsible  employer 
must: 

(1)  Review  current  and  historical' 
records; 

(2)  Interview  workers; 

(3)  Document  the  characteristics  and 
locations  of  beryllium  at  the  facility; 
and 

(4)  Conduct  air,  surface,  and  bulk 
sampling. 

(c)  The  responsible  employer  must 
ensure  that: 

(1)  The  baseline  beryllium  inventory 
is  managed  by  a  qualified  individual 
(e.g..  a  certified  industrial  hygienist); 
and 

(2)  The  individuals  assigned  to  this 
task  have  sufficient  knowledge  and 
experience  to  perform  such  activities 
properly. 

i  850.21    Hazard  assessment 

(a)  If  the  baseline  inventory 
establishes  the  presence  of  beryllium, 
the  responsible  employer  must  conduct 
a  beryllium  hazard  assessment  that 
includes  an  analysis  of  existing 
conditions,  exposure  data,  medical 
surveillance  trends,  and  the  exposure 
potential  of  planned  activities.  The 
exposure  determinants,  characteristics 
and  exposure  potential  of  activities 
must  be  prioritized  so  that  the  activities 
with  the  greatest  risks  of  exposure  are 
evaluated  first. 

(b)  The  responsible  employer  must 
ensure  that: 

(1)  The  hazard  assessment  is  managed 
by  a  qualified  individual  (e.g.,  a 
certified  industrial  hygienist);  and 

(2)  The  individuals  assigned  to  this 
task  have  sufficient  knowledge  and 


experience  to  perform  such  activities 
properly 

$850,22    Permissible  exposure  limit 

The  responsible  employer  must  assure 
that  no  worker  is  exposed  to  an  airborne 
concentration  of  beryllium  greater  than 
the  permissible  exposure  limit 
established  in  29  CFR  1910.1000,  as 
measured  in  the  worker's  breathing  zone 
by  personal  monitoring,  or  a  more 
stringent  TWA  PEL  that  may  be 
promulgated  by  the  Occupational  Safety 
and  Health  Administration  as  a  health 
standard. 

$850.23    Action  level. 

(a)  The  responsible  employer  must 
include  in  its  CBDPP  an  action  level 
that  is  no  greater  than  0.2  |ig/m>, 
calculated  as  an  8-hour  TWA  exposure, 
as  measured  in  the  worker's  breathing 
zone  by  personal  monitoring. 

(b)  if  an  airborne  concentration  of 
beryllium  is  at  or  above  the  action  level, 
the  responsible  employer  must 
implement  $$  850.24(c)  (periodic 
monitoring),  650.25  (exposure  reduction 
and  minimization),  850.26  (regulated 
areas),  850.27  (hygiene  facilities  and 
practices),  850.28  (respiratory 
protection).  850.29  (protective  clothing 
and  equipment),  and  850.38  (warning 
signs)  of  this  part 

$850.24    Exposure  monliorfng. 

(a)  General.  The  responsible  employer 
must  ensure  that: 

(1)  Exposure  monitoring  is  managed 
by  a  qualified  individual  (e.g..'a 
certified  industrial  hygienist);  and 

(2)  The  individuals  assigned  to  this 
task  have  sufficient  industrial  hygiene 
knowledge  and  experience  to  perform 
such  activities  properly. 

(b)  Initial  monitoring.  The  responsible 
employer  must  perform  initial 
monitoring  in  areas  that  may  have 
airborne  beryllium,  as  shovra  by  the 
baseline  inventory  and  hazard 
assessment.  The  responsible  employer 
must  apply  statistically-based 
monitoring  strategies  to  obtain  a 
sufficient  number  of  sample  results  to 
adequately  characterize  exposures, 
before  reducing  or  terminating 
monitoring. 

(1)  The  responsible  employer  must 
determine  workers '"S-hour  "TWA 
exposure  levels  by  conducting  personal 
breathing  zone  sampling. 

(2)  Exposure  monitoring  results 
obtained  within  the  1 2  months 
preceding  the  effective  dale  of  this  part 
may  be  used  to  satisfy  this  requirement 
if  the  measurements  were  made  as 
provided  in  paragraph  (b)(1)  of  this 
section. 

(c)  Periodic  exposure  monitoring.  The 
responsible  employer  must  conduct 
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periodic  moaitohDg  of  workers  who 
work  in  areas  where  airborne 
concentrations  of  beryllium  are  at  or 
above  the  action  level.  The  monitoring 
must  be  conducted  in  a  manner  and  at 
a  frequency  necessary  to  represent  , 

workers'  exposure,  as  specified  in  the 
CBDPP.  Thijs  periodic  exposure 
monitoring  must  be  performed  at  least 
every  3  months  (quarterly). 

(d)  Additional  exposure  monitoring. 
The  responsible  employer  must  perform 
additional  monitoring  if  operations, 
maintenance  or  procedures  change,  or 
when  the  responsible  employer  has  any 
reason  to  suspect  such  a  change  has 
occurred. 

(e)  Accuracy  of  monitoring.  The 
responsible  employer  must  use  a 
method  of  monitoring  and  analysis  that 
has  an  accuracy  of  not  less  than  plus  or 
minus  25  percent,  with  a  confidence 
level  of  95  percent,  for  airborne 
concentrations  of  beryllium  at  the  action 
level. 

(f)  Analysis.  The  responsible 
employer  must  have  all  samples 
collected  to  satisfy  the  monitoring 
requirements  of  this  part  analyzed  in  a 
laboratory  accredited  for  metals  by  the 
American  Industrial  Hygiene 
Association  (AMA)  or  a  laboratory  that 
demonstrates  quality  assurance  for 
metals  analysis  that  is  equivalent  to 
AIHA  accreditation. 

(g)  Notification  of  monitoring  results. 
(1)  The  responsible  employer  must, 
within  10  working  days  after  receipt  of 
any  monitoring  results,  notify  the 
affected  workers  of  monitoring  results  in 
writing.  This  notification  of  monitoring 
results  must  be: 

(i)  Made  personally  to  the  affected 
worker;  or 

(iij  Posted  in  location(s)  that  is  readily 
accessible  to  the  affected  worker,  but  in 
a  manner  that  does  not  identify  the 
individual  to  other  workers. 

(2)  If  the  monitoring  results  indicate 
that  a  worker's  exposure  is  at  or  above 
the  action  level,  the  responsible 
employer  must  include  in  the  notice: 

(i)  A  statement  that  the  action  level 
has  been  met  or  exceeded:  and 

(ii)  A  description  of  the  corrective 
action  being  taken  by  the  responsible 
employer  to  reduce  the  worker's 
exposure  to  below  the  action  level,  if 
practicable. 

(3)  If  the  monitoring  results  indicate 
that  worker  exposure  is  at  or  above  the 
action  level,  the  responsible  employer 
must  also  notify  DOE  and  the  SOMD  of 
these  results  within  10  working  days 
after  receipt. 


$850.  25    Exposure  reduction  and 
minimization. 

(aj  The  responsible  employer  must 
ensure  that  no  worker  is  exposed  above 
the  exposure  limit  prescribed  in 
§850.22. 

fb)  The  responsible  employer  must,  in 
addition: 

(1)  Where  exposure  levels  are  at  or 
above  the  action  level,  establish  a  formal 
exposure  reduction  and  minimization 
program  to  reduce  exposure  levels  to 
below  the  action  level,  if  practicable. 
This  program  must  be  described  in  the 
responsible  employer's  CBDPP  and 
must  include: 

(i)  Armual  goals  for  exposure 
reduction  and  minimization; 

(ii)  A  rationale  for  and  a  strategy  for 
meeting  the  goals; 

(ill)  Actions  that  will  be  taken  to 
achieve  the  goals;  and 

(iv)  A  means  of  tracking  progress 
towards  meeting  the  goals  or 
demonstrating  that  the  goals  have  been 
met. 

(2)  Where  exposure  levels  are  below 
the  action  level,  implement  actions  for 
reducing  and  minimizing  exposures,  if 
practicable.  The  responsible  employer 
must  include  in  the  CBDPP  a 
description  of  the  steps  to  be  taken  for 
exposure  reduction  and  minimization 
and  a  rationale  for  those  steps. 

(c)  The  responsible  employer  must 
implement  exposure  reduction  and 
minimization  actions  using  the 
conventional  hierarchy  of  industrial 
hygiene  controls  {i.e.,  engineering 
controls,  administrative  controls,  and 
personal  protective  equipment  in  that 
order). 

$850.26    RegulMKi  arMS. 

(a)  If  airborne  concentrations  of 
beryllium  in  areas  in  DOE  facilities  are 
measured  at  or  above  the  action  level, 
the  responsible  employer  must  establish 
regtdated  areas  for  those  areas. 

(b)  The  responsible  employer  must 
demarcate  regulated  areas  from  the  rest 
of  the  workplace  in  a  manner  that 
adequately  alerts  workers  to  the 
boundaries  of  such  areas. 

(c)  The  responsible  employer  must 
limit  access  to  regulated  areas  to 
authorized  persons. 

(d)  The  responsible  employer  must 
keep  records  of  all  individuals  who 
enter  regulated  areas.  These  records 
must  include  the  name,  date,  time  in 
and  time  out,  and  work  activify. 

$850.27    Hygiww  fKimu  and  pncticm. 

(a)  General  The  responsible  employer 
must  assure  that  in  areas  where  workers 
are  exposed  to  beryllium  at  or  above  the 
action  level,  without  regard  to  the  use 
of  respirators: 


(1)  Food  or  beverage  and  tobacco 
products  are  not  used; 

(2)  Cosmetics  are  not  applied,  except 
in  change  rooms  or  areas  and  shower 
facilities  required  under  paragraphs  (b) 
and  (c)  of  this  section;  and 

(3)  Beryllium  workers  are  prevented 
fiom  exiting  areas  that  contain 
beryllium  with  contamination  on  their 
bodies  or  their  personal  clothing. 

(b)  Change  rooms  or  areas.  The 
responsible  employer  must  provide 
clean  change  rooms  or  areas  for 
beryllium  workers  who  work  in 
regulated  areas. 

Id  Separate  facilities  free  of  beryllium 
must  be  provided  for  beryllium  workers 
to  change  into,  and  store,  personal 
clothing,  and  clean  protective  clothing 
and  equipment  to  prevent  cross- 
contamination; 

(2)  The  change  rooms  or  areas  that  are 
used  to  remove  berylliiun-contaminated 
clothing  and  protective  equipment  must 
be  maintained  under  negative  pressure 
or  located  so  as  to  minimize  dispersion 
of  beryllium  into  clean  areas;  and 

(c)  Showers  and  handwashing 
facilities  (1)  The  responsible  employer 
must  provide  handwashing  and  shower 
facilities  for  beryllium  workers  who 
work  in  regulated  areas. 

(2)  The  responsible  employer  must 
assure  that  beryllium  workers  who  work 
in  regulated  areas  shower  at  the  end  of 
the  work  shift. 

(d)  Lunchroom  facilities.  (1)  The 
responsible  employer  must  provide 
lunchroom  facilities  that  are  readily 
accessible  to  beryllium  workers,  and 
ensure  that  tables  for  eating  are  free  of 
beryllium,  and  that  no  worker  in  a 
lunchroom  facilify  is  exposed  at  any 
time  to  beryllium  at  or  aimve  the  action 
level. 

(2)  The  responsible  employer  must 
assure  that  beryllium  workers  do  not 
enter  lunchroom  facilities  with 
protective  work  clothing  or  equipment 
unless  the  surface  beryllium  has  been 
removed  from  clothing  and  equipment 
by  HEPA  vacuuming  or  other  method 
that  removes  beryllium  without 
dispersing  it. 

(e)  The  change  rooms  or  areas,  shower 
and  handwashing  facilities,  and 
lunchroom  facilities  must  comply  with 
29CFR  1910  141,  Sanitation. 

$850.28    RMp4ratory  protection. 

(a)  The  responsible  employer  must 
establish  a  respiratory  protection 
program  that  complies  with  the 
respiratory  protection  program 
requirements  of  29  CFR  1910.134, 
Respiratory  Protection. 

(b)  The  responsible  employer  must 
provide  respirators  to,  and  ensure  that 
they  are  used  by,  all  workers  who: 
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(1)  Are  exposed  to  an  airborne 
concentration  of  beryllium  at  or  above 
the  action  level,  or 

(2)  Are  performing  tasks  for  which 
analyses  indicate  the  potential  for 
exposures  at  or  above  the  action  level. 

(c)  The  responsible  employer  must 
include  in  the  respiratory  protection 
program  any  beryllium-associated 
worker  who  requests  to  use  a  respirator 
for  protection  against  airborne 
beryllium,  regardless  of  measured 
exposure  levels. 

(d)  The  responsible  employer  must 
select  for  use  by  workers; 

(1)  Respirators  approved  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  if  NIOSH- 
approved  respirators  exist  for  a  specific 
DOE  task;  or 

(2)  Respirators  that  DOE  has  accepted 
under  the  DOE  Respiratory  Protection 
Acceptance  Program  if  NlOSH-approved 
respirators  do  not  exist  for  specific  DOE 
tasks. 

$  850J2S    Protective  clothing  and 
equipment. 

(a)  The  responsible  employer  must 
provide  protective  clothing  and 
equipment  to  beryllium  workers  and 
ensure  its  appropriate  use  and 
maintenance,  where  dispersible  forms  of 
beryllium  may  contact  worker's  skin, 
enter  openings  in  workers'  skin,  or 
contact  workers'  eyes,  including  where: 

(1)  Exposure  monitoring  has 
established  that  airborne  concentrations 
of  beryllium  are  at  or  above  the  action 
level; 

(2)  Surface  contamination  levela 
measured  or  presumed  prior  to 
initiating  work  are  above  the  level 
prescribed  in  §  850.30; 

(3)  Surface  contamination  levela 
results  obtained  to  confirm 
housekeeping  efforts  are  above  the  level 
prescribed  in  §  850.30;  and 

(4)  Any  beryllium-associated  worker 
who  requests  the  use  of  protective 
clothing  and  equipment  for  protection 
against  airborne  beryllium,  regardless  of 
measured  exposure  levels. 

(b)  The  responsible  employer  must 
comply  with  29  CFR  1910.132,  Personal 
Protective  Equipment  General 
Requirements,  when  workers  use 
personal  protective  clothing  and 
equipment. 

(c)  The  responsible  employer  must 
establish  procedures  for  donning, 
doffing,  handling,  and  storing  protective 
clothing  and  equipment  that: 

(1)  Prevent  beryllium  workers  from 
exiting  areas  that  contain  beryllium 
with  contamination  on  their  bodies  or 
their  personal  clothing;  and 

(2)  Include  beryllium  workers 
exchanging  their  personal  clothing  for 


full-body  protective  clothing  and 
footwear  before  they  begin  work  in 
regulated  areas. 

(d)  The  responsible  employer  must 
ensure  that  no  worker  removes 
beryllium-contaminated  protective 
clothing  and  equipment  from  areas  that 
contain  beryllitun,  except  for  workers 
authorized  to  launder,  clean,  maintain, 
or  dispose  of  the  clothing  and 
equipment. 

(e)  The  responsible  employer  must 
prohibit  the  removal  of  beryllimn  from 
protective  clothing  and  equipment  by 
blowing,  shaking,  or  other  means  that 
may  disperse  beifyllium  into  the  air. 

(f)  The  responsible  employer  must 
ensure  that  protective  clothing  and 
equipment  is  cleaned,  laundered, 
repaired,  or  replaced  as  needed  to 
maintain  effectiveness.  The  responsible 
employer  must: 

(1)  Ensure  that  beryllium- 
contaminated  protective  clothing  and 
equipment,  when  removed  for 
laundering,  cleaning,  maintenance,  or 
disposal,  is  placed  in  containers  that 
prevent  the  dispersion  of  beryllium  dust 
and  that  are  labeled  in  accordance  with 
$850.38  of  this  part;  and 

(2)  Inform  organizations  that  launder 
or  clean  DOE  beryllium-contaminated 
protective  clothing  or  equipment  that 
exposure  to  beryllium  is  potentially 
harmful,  and  that  clothing  and 
equipment  should  be  laundered  or 
cleaned  in  a  manner  prescribed  by  the 
responsible  employer  to  prevent  the 
release  of  airborne  beryllium. 

$850.30    Housekeeping. 

(a)  Where  beryllium  is  present  in 
operational  areas  of  DOE  facilities,  the 
responsible  employer  must  conduct 
routine  surface  sampling  to  determine 
housekeeping  conditions.  Surfaces 
contaminated  with  ber>'llium  dusts  and 
waste  must  not  exceed  a  removable 
contamination  level  of  3  |ig/100  cm^ 
dining  non-operational  periods.  This 
sampling  would  not  include  the  interior 
of  installed  closed  systems  such  as 
enclosures,  glove  boxes,  chambers,  or 
ventilation  systems. 

Cb)  When  cleaning  floors  and  surfaces 
in  areas  where  beryllium  is  present  at 
DOE  facilities,  the  responsible  employer 
must  clean  berylliinn-containinated 
floors  and  surfaces  using  a  wet  method, 
vacuuming  or  other  cleaning  methods, 
such  as  sticky  tack  cloths,  that  avoid  the 
production  of  airborne  dust. 
Compressed  air  or  dry  methods  must 
not  be  used  for  such  cleaning. 

(c)  The  responsible  employer  must 
equip  the  portable  or  mobile  vacuum 
units  that  are  used  to  clean  beryllium- 
contaminated  areas  with  HEPA  filters. 


and  change  the  filters  as  often  as  needed 
to  maintain  their  capture  efficiency. 

(d)  The  responsible  employer  must 
ensure  that  the  cleaning  equipment  that 
is  used  to  clean  beryllium-contaminated 
surfaces  is  labeled,  controlled,  and  not 
used  for  non-hazardous  materials. 

1850.31     Release  crttwla. 

(a)  The  responsible  employer  must 
clean  beryllium-contaminated 
equipment  and  other  items  to  the  lowest 
contamination  level  practicable,  but  not 
to  exceed  the  levels  established  in 
paragraphs  (b)  and  (c)  of  this  section, 
and  label  the  equipment  or  otber  items, 
before  releasing  them  to  the  general 
public  or  a  DOE  faciUty  for  non- 
beryllium  use,  or  to  another  fadlify  for 
work  involving  beryllium. 

(b)  Before  releasing  beryllium- 
contaminated  equipment  or  other  items 
to  the  general  public  or  for  use  in  a  non- 
beryllium  area  of  a  DOE  facilify,  the 
responsible  employer  must  ensure  that: 

(1)  The  removable  contamination 
level  of  equipment  or  item  surfaces  does 
not  exceed  the  higher  of  0.2  |ig/100  cm  ^ 
or  the  concentration  level  of  beryllium 
in  soil  at  the  point  or  release,  whichever 
is  greater: 

(2)  The  equipment  or  item  is  labeled 
in  accordance  with  %  850.3B(b);  and 

(3)  The  release  is  conditioned  on  the 
recipient's  commitment  to  implement 
controls  that  will  prevent  foreseeable 
beryllium  exposure,  considering  the 
nature  of  the  equipment  or  item  and  its 
future  use  and  the  nature  of  the 
beryllium  contamination. 

(c)  Before  releasing  beryllium- 
contaminated  equipment  or  other  items 
to  another  facility  performing  work  with 
beryllium,  the  responsible  employer 
must  ensure  that: 

(1)  The  removable  contamination 
level  of  equipment  or  item  surfoces  does 
not  exceed  3  |ig/100  cm  ^; 

(2)  The  equipment  or  item  is  labeled 
in  accordance  with  §  850.38(b);  and 

(3)  The  equipment  or  item  is  enclosed 
or  placed  in  sealed,  impermeable  bags 
or  containers  to  prevent  the  release  of 
beryllium  dust  during  hanHling  and 
transportation. 

$850.32    Waste  disposal. 

(a)  The  responsible  employer  must 
control  the  generation  of  beryllium- 
containing  waste,  and  beryllium- 
contaminated  equipment  and  other 
items  that  are  disposed  of  as  waste, 
through  the  application  of  waste 
minimization  principles. 

(b)  Beryllium-containing  waste,  and 
beryllium-contaminated  equipment  and 
other  items  that  are  disposed  of  as 
waste,  must  be  disposed  of  in  sealed, 
impermeable  bags,  containers,  or 
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enclosures  to  prevent  the  release  of 
beryllium  dust  during  handling  and 
transportation.  The  bags,  containers, 
and  enclosures  that  are  used  for 
disposaj  uf  beryllium  waste  must  be 
labeled  according  to  §  850.38. 

1850.33  BwyUlum  •fTWfgancI**. 

(a)  The  responsible  employer  must 
comply  with  29  CFR  1910.120(1)  for 
handling  beryllium  emergencies  related 
to  decontamination  and 
decommissioning  operations. 

fb)  The  responsible  employer  must 
comply  with  29  CFR  1910.120(q)  for 
handling  beryllium  emergencies  related 
to  all  other  operations. 

5550.34  Medical  survelllanc«. 

(a)  General.  (1)  The  responsible 
employer  must  establish  and  implement 
a  medical  surveillance  program  for 
beryllium-associated  workers  who 
voluntarily  participate  in  the  program. 

(2)  The  responsible  employer  must 
designate  a  Site  Occupational  Medical 
Director  (SOMD)  who  is  responsible  for 
administering  the  medical  surveillance 
program. 

(3)  The  responsible  employer  must 
ensure  that  the  medical  evaluations  and 
procedures  required  by  this  section  are 
performed  by,  or  under  the  supervision 
of,  a  licensed  physician  who  is  familiar 
with  the  health  effects  of  beryllium. 

(4)  The  responsible  employer  must 
establish,  and  maintain,  a  list  of 
beryllium-associated  workers  who  may 
be  eligible  for  protective  measures 
under  this  part.  The  list  must  be: 

(i)  Based  on  the  hazard  assessment, 
exposure  records,  and  other  information 
regarding  the  identity  of  beryllium- 
associated  workers:  and 

(ii)  Adjusted  at  regular  intervals  based 
on  periodic  evaluations  of  beryllium- 
associated  workers  performed  under 
paragraph  (b)(2)  of  this  section: 

(5)  The  responsible  employer  must 
provide  the  SOMD  with  the  information 
needed  to  operate  and  administer  the 
medical  surveillance  program,  including 
the: 

(i)  List  of  beryllium-associated 
workers  required  by  paragraph  (a)(4)  of 
this  section: 

(ii)  Baseline  inventory; 

(iii)  Hazard  assessment  and  exposure 
monitoring  data: 

(iv)  Identity  and  nature  of  activities  or 
operations  on  the  site  that  are  covered 
under  the  CBDPP.  related  duties  of 
beryllium-associated  workers;  and 

(v)  Type  of  personal  protective 
equipment  used. 

(6)  The  responsible  employer  must 
provide  the  following  information  to  the 
SOMD  and  the  examining  physician: 

(i)  A  copy  of  this  rule  and  its 
preamble; 


(ii)  A  description  of  the  worker's 
duties  as  they  pertain  to  beryllium 
exposure; 

(iii)  Records  of  the  worker's  beryllium 
exposure:  and 

(iv)  A  description  of  the  personal 
protective  and  respiratory  protective 
equipment  used  by  the  worker  in  the 
past,  present,  or  anticipated  future  use. 

(b)  Medical  evaluations  and 
procedures.  The  responsible  employer 
must  provide,  to  beryllium-associated 
workers  who  voluntarily  participate  in 
the  medical  surveillance  program,  the 
medical  evaluations  and  procedures 
required  by  this  section  at  no  cost  and 
at  a  time  and  place  that  is  reasonable 
and  convenient  to  the  worker. 

(1)  Baseline  medical  evaluation.  The 
responsible  employer  must  provide  a 
baseline  medical  evaluation  to 
beryllium-associated  workers.  This 
evaluation  must  include: 

(i)  A  detailed  medical  and  work 
history  with  emphasis  on  past,  present, 
and  anticipated  future  exposure  to 
beryllium; 

(ii)  A  respiratory  symptoms 
questionnaire; 

(iii)  A  physical  examination  with 
special  emphasis  on  the  respiratory 
system,  skin  and  eyes; 

(iv)  A  chest  radiograph  (posterior- 
anterior,  14x17  indies)  interpreted  by 
a  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  B-reader  of 
pneiunoconiosis  or  a  board-certified 
radiologist  (unless  a  baseline  chest 
radiora^ph  is  already  on  file); 

(v)  Spirometry  consisting  of  forced 
vital  capacity  (FVC)  and  forced 
expiratory  volume  at  1  second  (FEVl); 

(vi)  A  Be-LPT:  and 

(vii)  Any  other  tests  deemed 
appropriate  by  the  examining  physician 
for  evaluating  beryllium-related  health 
effects. 

(2)  Periodic  evaluation,  (i)  The 
responsible  employer  must  provide  to 
beryllium  workers  a  medical  evaluation 
annually,  and  to  other  beryllium- 
associated  workers  a  medical  evaluation 
every  three  years.  The  periodic  medical 
evaluation  must  include: 

(A)  A  detailed  medical  and  work 
history  with  emphasis  on  past,  present, 
and  anticipated  future  exposure  to 
beryllium; 

(B)  A  respiratory  symptoms 
questionnaire; 

(C)  A  physical  examination  with 
emphasis  on  the  respiratory  svstem; 

(D)  A  Be-LPT;  and 

(E)  Any  other  medical  evaluations 
deemed  appropriate  by  the  examining 
physician  for  evaluating  beryllium- 
related  health  effects. 

(ii)  The  responsible  employer  must 
provide  to  beryllium-associated  workers 
a  chest  radiograph  every  five  years. 


(3)  Emergency  evaluation.  The 
responsible  employer  must  provide  a 
medical  evaluation  as  soon  as  possible 
to  any  worker  who  may  have  been 
exposed  to  beryllium  because  of  a 
beryllium  emergency.  The  medical 
evaluation  must  include  the 
requirements  of  paragraph  (b)(2)  of  this 
section. 

(c)  Multiple  physician  review.  The 
responsible  employer  must  establish  a 
multiple  physician  review  process  for 
beryllium-associated  workers  that 
allows  for  the  review  of  initial  medical 
findings,  determinations,  or 
recommendations  from  any  medical 
evaluation  conducted  pursuant  to 
paragraph  (b)  of  this  section. 

(1)  If  the  responsible  employer  selects 
the  initial  physician  to  conduct  any 
medical  examination  or  consultation 
provided  to  a  beryllium-associated 
worker,  the  worker  may  designate  a 
second  physician  to: 

(i)  Review  any  findings, 
determinations,  or  recommendations  of 
the  initial  physician;  and 

(ii)  Conduct  such  examinations, 
consultations  and  laboratory  tests,  as  the 
second  physician  deems  necessary  to 
facilitate  tius  review. 

(2)  The  responsible  employer  must 
promptly  notify  a  beryllium-associated 
worker  in  writing  of  the  right  to  seek  a 
second  medical  opinion  after  the  initial 
physician  provided  by  the  responsible 
employer  conducts  a  medical 
examination  or  consiUtation. 

(3)  The  responsible  employer  may 
condition  its  participation  in,  and 
payment  for,  multiple  physician  review 
upon  the  beryllium-associated  worker 
doing  the  following  within  fifteen  (15) 
days  after  receipt  of  the  notice,  or 
receipt  of  the  initial  physician's  written 
opinion,  whichever  is  later: 

(i)  Informing  the  responsible 
employer  in  writing  that  he  or  she 
intends  to  seek  a  second  medical 
opinion;  and 

(ii)  Initiating  steps  to  make  an 
appointment  with  a  second  physician. 

(4)  If  the  findings,  determinations,  or 
recommendations  of  the  second 
physician  differ  from  those  of  the  initial 
physician,  then  the  responsible 
employer  and  the  ber^'llium-associated 
worker  must  make  efforts  to  encourage 
and  assist  the  two  physicians  to  resolve 
any  disagreement. 

(5)  If,  despite  the  efforts  of  the 
responsible  employer  and  the 
beryllium-associated  worker,  the  two 
physicians  are  unable  to  resolve  their 
disagreement,  then  the  responsible 
employer  and  the  worker,  through  their 
respective  physicians,  must  designate  a 
third  physician  to: 
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(i)  Review  any  findings, 
determinations,  or  recommendations  of 
the  other  two  physicians;  and 

(ii)  Conduct  such  examinations, 
consultations,  laboratory  tests,  and 
consultations  with  the  other  two 
physicians,  as  the  third  physiciaii 
deems  necessary  to  resolve  the 
disagreement  among  them. 

(6)  The  SOMD  must  act  consistently 
with  the  findings,  determinations,  and 
recommendations  of  the  third 
physician,  unless  the  SOMD  and  the 
beryllium-associated  worker  reach  an 
agreement  that  is  consistent  with  the 
recommendations  of  at  least  one  of  the 
other  two  physicians. 

(d)  Alternate  physician  determination. 
The  responsible  employer  and  the 
berjilium-associated  worker  or  the 
worker's  designated  representative  may 
agree  upon  the  use  of  any  alternate  form 
of  physician  determination  in  lieu  of  the 
multiple  physician  review  process 
provided  by  paragraph  (c)  of  this 
section,  so  long  as  the  alternative  is 
expeditious  and  at  least  as  protective  of 
the  worker. 

(e)  Written  medical  opinion  and 
recommendation.  (1)  Within  two  weeks 
of  receipt  of  results,  the  SOMD  must 
provide  to  the  responsible  employer  a 
written,  signed  medical  opinion  for  each 
medical  evaluation  performed  on  each 
beryllium-associated  worker.  The 
written  opinion  must  take  into  accoimt 
the  findings,  determinations  and 
recommendations  of  the  other 
examining  physicians  who  may  have 
examined  the  t>eryllium-associated 
worker.  The  SOMD's  opinion  must 
contain: 

(i)  The  diagnosis  of  the  worker's 
condition  relevant  to  occupational 
exposure  to  beryllium,  and  any  other 
medical  condition  that  would  place  the 
worker  at  increased  risk  of  material 
impairment  to  health  from  further 
exposure  to  beryllium; 

(ii)  Any  recommendation  for  removal 
of  the  worker  from  DOE  beryllium 
activities,  or  limitation  on  the  worker's 
activities  or  duties  or  use  of  personal 
protective  equipment,  such  as  a 
respirator;  and 

(iii)  A  statement  that  the  SOMD  or 
examining  physician  has  clearly 
explained  to  the  worker  the  results  of 
the  medical  evaluation,  including  all 
tests  results  and  any  medical  condition 
related  to  beryllium  exposure  that 
requires  further  evaluation  or  treatment. 

(2)  The  SOMD's  written  medical 
opinion  must  not  reveal  specific 
records,  findings,  and  diagnoses  that  are 
not  related  to  medical  conditions  that 
may  be  affected  by  beiyllium  exposure. 

(i)  Information  provided  to  the 
beryllium-associated  worker  (1)  The 


SOMD  must  provide  each  beryllium- 
associated  worker  vrith  a  written 
medical  opinion  containing  the  results 
of  all  medical  tests  or  procedures,  an 
explanation  of  any  abnormal  findings, 
and  any  recommendation  that  the 
worker  be  referred  for  additional  testing 
for  evidence  of  CBD,  within  10  working 
days  after  the  SOMD's  receipt  of  the 
results  of  the  medical  tests  or 
procedures. 

(2)  The  responsible  employer  must, 
within  30  days  after  a  request  by  a 
beryllium-associated  worker,  provide 
the  worker  with  the  information  the 
responsible  employer  is  required  to 
provide  the  examining.physician  under 
paragraph  (a)(6)  of  this  section. 

(g)  Reporting,  The  responsible 
employer  must  report  on  the  applicable 
OSHA  reporting  form  beryllium 
sensitization.  CBD,  or  any  other 
abnormal  condition  or  disorder  of 
workers  caused  or  aggravated  by 
occupational  exposure  to  ber%'llium. 

(h)  Data  analysis.  (1)  The  responsible 
employer  must  routinely  and 
systematically  analyze  medical,  job,  and 
exposive  data  with  the  aim  of 
identifv'ing  individuals  or  groups  of 
individuals  potentially  at  risk  for  CBD 
and  working  conditions  that  are 
contributing  to  that  risk. 

(2)  The  responsible  employer  must 
use  the  results  of  these  aiialyses  to 
identify  additional  workers  to  whom  the 
responsible  employer  must  provide 
medical  surveillance  and  to  determine 
the  need  for  additional  exposure 
controls. 

{•50.35    Mwtlcal  rsmoval. 

(a)  Medical  removal  protection.  The 
responsible  employer  must  offer  a 
beryllium-associated  worker  medical 
removal  from  exposure  to  beryllium  if 
the  SOMD  determines  in  a  written 
medical  opinion  that  it  is  medically 
appropriate  to  remove  the  worker  from 
such  exposure.  The  SOMD's 
determination  must  be  based  on  one  or 
more  positive  Be-LPT  results,  chronic 
beryllium  disease  diagnosis,  an 
examining  physician's  recommendation, 
or  any  other  signs  or  symptoms  that  the 
SOMD  deems  medically  sufficient  to 
remove  a  worker. 

(1)  Temporary  removal  pending  final 
medical  determination.  The  responsible 
employer  must  offer  a  beryllium- 
associated  worker  temporary  medical 
removal  from  exposure  to  beryllium  on 
each  occasion  that  the  SOMD 
determines  in  a  written  medical  opinion 
that  the  worker  should  be  temp^  .-«rily 
removed  from  such  exposure  pending  a 
final  medical  determination  of  whether 
the  worker  should  be  removed 
permanently. 


(i)  In  this  section,  "final  medical 
determination"  means  the  outcome  of 
the  multiple  physician  review  process 
or  the  alternate  medical  determination 
process  provided  for  in  paragraphs  (c) 
and  (d)  of  S  850.34. 

(ii)  If  a  beryllium-associated  worker  is 
temporarily  removed  from  beryllium 
exposure  pursuant  to  this  section,  the 
responsible  employer  must  transfer  the 
worker  to  a  comparable  job  for  which 
the  worker  is  qualified  (or  for  which  the 
worker  can  be  trained  in  a  short  period)  ' 
and  where  beryllium  exposures  are  as 
low  as  possible,  but  in  no  event  at  or 
above  the  action  level. 

(iii)  The  responsible  employer  must 
maintain  the  beryllium-associated 
worker's  total  normal  earnings, 
seniority,  and  other  worker  rights  and 
benefits  as  if  the  worker  had  not  been 
removed. 

(iv)  If  there  is  no  such  job  available, 
the  responsible  employer  must  provide 
to  the  beryllium-associated  worker  the 
medical  removal  protection  benefits 
specified  in  paragraph  (b)(2)  of  this 
section,  until  a  job  becomes  available  or 
for  one  year,  whichever  comes  first. 

(2)  Permanent  medical  removal,  (i) 
The  responsible  employer  must  offer  a 
beryllium-associated  worker  permanent 
medical  removal  from  exposure  to 
beryllium  if  the  SOMD  determines  in  a 
written  medical  opinion  that  the  worker 
should  be  permanently  removed  from 
exposure  to  beryllium. 

(ii)  If  a  beryllium-associated  worker  is 
removed  permanently  from  beryllium 
exposure  based  on  the  SOMD's 
recommendation  pursuant  to  this 
section,  the  responsible  employer  must 
provide  the  worker  the  medical  removal 
protection  benefits  specified  in 
paragraph  (b)  of  this  section. 

(3)  Worker  consultation  before 
temporary  or  permanent  medical 
removal.  If  the  SOMD  determines  that  a 
beryllium-associated  worker  should  be 
temporarily  or  permanently  removed 
fitim  exposure  to  beryllium,  the  SOMD 
must: 

(i)  Advise  the  beryllium-associated 
worker  of  the  determination  that 
medical  removal  is  necessary  to  protect 
the  worker's  health; 

(ii)  Provide  the  beryllium-associated 
worker  with  a  copy  of  this  rule  and  its 
preamble,  and  any  other  information  the 
SOMD  deems  necessary  on  the  risks  of 
continued  exposure  to  beryllium  and 
the  benefits  of  removal: 

(iii)  Provide  the  beryllium-associated 
worker  the  opportunity  to  have  any 
questions  concerning  medical  removal 
answered;  and 

(iv)  Obtain  the  beryllium-associated 
worker's  signature  acknowledging  that 
the  worker  has  been  advised  to  accept 
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medical  removal  from  beryUium 
exposijre  as  provided  in  this  section, 
and  has  been  provided  with  the 
information  specified  in  this  paragraph, 
on  the  benefits  of  removal  and  the  risks 
of  continued  exposure  to  beryllium. 

(4)  Return  to  work  after  medical 
removal,  (i)  The  responsible  employer, 
subject  to  paragraph  (a)(4)(ii)  of  this 
section,  must  not  return  a  beryllium- 
associated  worker  who  has  been 
permanently  removed  under  this  section 
to  the  worker's  former  job  status  unless 
the  SOMD  first  determines  in  a  written 
medical  opinion  that  continued  medical 
removal  is  no  longer  necessary  to 
protect  the  worker's  health. 

(ii)  Not  withstanding  paragraph  (a)(4) 
(i)  of  this  section,  if.  in  the  SOMD's 
opinion,  continued  exposure  to 
beryllium  will  not  pose  an  increased 
risk  to  the  beryUium-associated  worker's 
health,  and  medical  removal  is  an 
inappropriate  remedy  in  the 
circumstances,  the  SOMD  must  fully 
discuss  these  matters  with  the  worker 
and  then,  in  a  written  determination, 
may  authorize  the  responsible  employer 
to  return  the  worker  to  his  or  her  former 
job  status.  Thereafter,  the  returned 
beryllium-associated  worker  must 
continue  to  be  provided  with  medical 
surveillance  under  §  850.34  of  this  part. 

(b)  Medical  removal  protection 
benefits.  (1)  If  a  beryUium-associated 
worker  has  been  permanently  removed 
from  beryllium  exposure  pursuant  to 
paragraph  (a)(2)  of  this  section,  the 
responsible  employer  must  provide  the 
beryllium-associated  worker: 

(i)  The  opportunity  to  transfer  to 
another  position  which  is  available,  or 
later  becomes  available,  for  which  the 
beryllium-associated  worker  is  qualified 
(or  for  which  the  worker  can  be  trained 
in  a  short  period)  and  where  beryllium 
exposures  are  as  low  as  possible,  but  in 
no  event  at  or  above  the  action  level;  or 

(ii)  If  the  berylUum-associated  worker 
carmot  be  transferred  to  a  comparable 
job  where  beryUium  exposures  are 
below  the  action  level,  a  maximum  of  2 
years  of  permanent  medical  removal 
protection  benefits  (specified  in 
paragraph  (b)(2)  of  this  section). 

(2)  If  required  by  this  section  to 
provide  medical  removal  protection 
benefits,  the  responsible  employer  must 
maintain  the  removed  worker's  total 
normal  earnings,  seniority  and  other 
worker  rights  and  benefits,  as  though 
the  worker  had  not  been  removed. 

(3)  If  a  removed  beryllium-associated 
worker  files  a  claim  for  workers' 
compensation  payments  for  a  beryllium- 
related  disability,  then  the  responsible 
employer  must  continue  to  provide 
medical  removal  protection  benefits 
pending  disposition  of  the  claim.  The 


responsible  employer  must  receive  no 
credit  for  the  workers'  compensation 
payments  received  by  the  worker  for 
treatment  related  expenses. 

(4)  The  responsible  employer's 
obligation  to  provide  medical  removal 
protection  benefits  to  a  removed 
beryllium-associated  worker  is  reduced 
to  the  extent  that  the  worker  receives 
compensation  for  earnings  lost  during 
the  period  of  removal  either  from  a 
publicly-  or  employer-funded 
compensation  program,  or  from 
employment  with  another  employer 
made  possible  by  virtue  of  the  worker's 
removal. 

(5)  For  the  purposes  of  this  section, 
the  requirement  that  a  responsible 
employer  provide  medical  removal 
protection  benefits  is  not  intended  to 
expand  upon,  restrict,  or  change  any 
ri^ts  to  a  specific  job  classification  or 
position  under  the  terms  of  an 
applicable  collective  bargaining 
agreement. 

(6)  The  responsible  employer  may 
condition  the  provision  of  medical 
removal  protection  benefits  upon.the 
beryllium-associated  worker's 
participation  in  medical  surveiUance 
provided  in  accordance  with  §  850.34  of 
this  part. 

}8S0.3«    Mwjical  conswit 

(a)  The  responsible  employer  must 
provide  each  beryllium-associated 
worker  with  a  summary  of  the  medical 
surveiUance  program  established  in 

S  850.34  at  least  one  week  before  the 
first  medical  evaluation  or  procedure  or 
at  any  time  requested  by  the  worker. 
This  summary  must  include: 

(1)  The  type  of  data  that  will  be 
coUected  in  the  medical  surveiUance 
program: 

(2)  How  the  data  will  be  coUected  and 
maintained; 

(3)  The  purpose  for  which  the  data 
wiU  be  used;  and 

(4)  A  description  of  how  confidential 
data  will  be  protected. 

(b)  Responsible  employers  must  also 
provide  each  beryllium-associated 
worker  with  information  on  the  benefits 
and  risks  of  the  medical  tests  and 
examinations  available  to  the  worker  at 
least  one  week  prior  to  any  such 
examination  or  test,  and  an  opportunity 
to  have  the  worker's  questions 
answered. 

(c)  The  responsible  employer  must 
have  the  SOMD  obtain  a  beryUium- 
associated  worker's  signature  on  the 
informed  consent  form  foimd  in 
Appendix  A  to  this  part,  before 
performing  medical  evaluations  or  any 
tests. 


$850.37    Training  and  counseling. 

(a)  The  responsible  employer  must 
develop  and  implement  a  beryUitun 
training  program  and  ensure 
participation  for; 

(1)  BeryUium-associated  workers: 

(2)  AU  other  individuals  who  work  at 
a  site  where  beryllium  activities  are 
conducted. 

(b)  The  training  provided  for  workers 
identified  in  paragraph  (a)(1)  of  this 
section,  must: 

(1)  Be  in  accordance  with  29  CFR 
1910.1200,  Hazard  Communication; 

(2)  Include  the  contents  of  the  CBDPP; 
and 

(3)  Include  potential  health  risks  to 
beryllium  worker  family  members  and 
others  who  may  come  in  contact  with 
beryllium  on  beryllium  workers  or 
beryUium  workers'  personal  clothing  or 
other  personal  items  as  the  result  of  a 
beryUium  control  failure  at  a  DOE 
focility. 

(c)  'The  training  provided  for  workars 
identified  in  paragraph  (a)(2)  of  this 
section  must  consist  of  general 
awareness  about  beryllium  hazards  and 
controls. 

(d)  The  responsible  employer  must 
provide  the  training  required  by  this 
section  before  or  at  the  time  of  initial 
assigiunent  and  at  least  every  two  years 
thereafter. 

(e)  The  employer  must  provide 
retraining  when  the  employer  has 
reason  to  believe  that  a  beryllium 
worker  lacks  the  proficiency, 
knowledge,  or  understanding  needed  to 
work  safely  with  beryUium.  including  at 
least  the  following  situations: 

(1)  To  address  any  new  beryllium 
hazards  resulting  from  a  change  to 
operations,  procedures,  or  beryllium 
controls  about  which  the  beryllium 
worker  was  not  previously  trained;  and 

(2)  If  a  beryllium  worker's 
performance  involving  beryllium  work 
indicates  that  the  worker  has  not 
retained  the  requisite  proficiency. 

(f)  The  responsible  employer  must 
develop  and  implement  a  counseling 
program  to  assist  beryUium-associated 
workers  who  are  diagnosed  by  the 
SOMD  to  be  sensitized  to  beryllium  or 
to  have  CBD.  This  counseling  program 
must  include  communicating  with 
beryllium-associated  workers 
concerning: 

(1)  The  medical  surveillance  program 
provisions  and  procedures; 

(2)  Medical  treatment  options; 

(3)  Medical,  psychological,  and  career 
counseling; 

(4)  Medical  benefits; 

(5)  Administrative  procedures  and 
workers  rights  under  applicable 
Workers'  Compensation  laws  and 
regulations: 
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(6)  Work  practice  procedures  limiting 
beryllium-associated  worker  exposure  to 
beryllium;  and 

(7)  The  risk  of  continued  beryllium 
exposure  after  sensitization. 

i  850.38    Warning  signs  and  labeis. 

(a)  Warning  signs.  The  responsible 
employer  must  post  warning  signs  at 
each  access  point  to  a  regiilated  area 
with  the  following  information: 
DANGER 

BER'VXLIUM  CAN  CAUSE  LUNG 

DAMAGE 
CANCER  HAZARD 
AUTHORIZED  PERSONNEL  ONLY 

(b)  Warning  labels.  (1)  The 
responsible  employer  must  affix 
warning  labels  to  all  containers  of 
beryUium,  berylUum  compounds,  or 
beryllium-contaminated  clothing, 
equipment,  waste,  scrap,  or  debris. 

(2)  Warning  labels  must  contain  the 
foUowing  information: 
DANGER 

CONTAMINATED  WITH  BER'HilUM 
DO  NOT  REMOVE  DUST  BY  BLOWING 

OR  SHAKING 
CANCER  AND  LUNG  DISEASE 

HAZARD 

(c)  Warning  signs  and  labels  must  be 
in  accordance  with  29  CFR  1910.1200, 
Hazard  Communication. 

§  850.  39    Recordkaeping  and  uss  of 
Information. 

(a)  The  responsible  employer  must 
establish  and  maintain  accurate  records 
of  all  beryllium  inventory  information, 
hazard  assessments,  exposure 
measurements,  exposure  controls,  and 
medical  surveillance. 

(b)  Heads  of  DOE  Departmental 
Elements  must: 

(1)  Designate  aU  record  series  as 
required  under  this  rule  as  agency 
records  and,  therefore,  subject  to  all ' 
applicable  agency  records  management 
and  access  laws;  and 

(2)  Ensure  that  these  record  series  are 
retained  for  a  minimum  of  seventy-five 
years. 

(c)  The  responsible  employer  must 
convey  to  DOE  or  its  designee  all  record 
series  required  under  this  rule  if  the 
employer  ceases  to  be  involved  in  the 
CBDPP. 

(d)  The  responsible  employer  must 
link  data  on  workplace  conditions  and 
health  outcomes  in  order  to  establish  a 
basis  for  understanding  the  beryUium 
health  risk. 

(e)  The  responsible  employer  must 
ensure  the  confidentiality  of  aU  work- 
related  records  generated  under  this  rule 
by  ensuring  that: 

(1)  AU  records  that  are  transmitted  to 
other  parties  do  not  contain  names, 
social  security  numbers  or  any  other 


variables,  or  combination  of  variables, 
that  could  be  used  to  identify  particular 
individuals;  and 

(2)  Individual  medical  information 
generated  by  the  CBDPP  is: 

(i)  Either  included  as  part  of  the 
worker's  site  medical  records  and 
maintained  by  the  SOMD,  or  is 
maintained  by  another  physician 
designated  by  the  responsible  employer: 

(ii)  Maintained  separately  from  other 
records;  and 

(iii)  Used  or  disclosed  by  the 
responsible  employer  only  in 
conformance  with  any  applicable 
requirements  imposed  by  the  Americans 
with  Disabilities  Act.  the  Privacy  Act  of 
1974,  the  Freedom  of  Information  Act, 
and  any  other  applicable  law. 

(f)  The  responsible  employer  must 
maintain  all  records  required  by  this 
part  in  current  and  accessible  electronic 
systems,  which  include  the  ability 
readily  to  retrieve  data  in  a  format  that 
maintains  confidentiality. 

(g)  The  responsible  employer  must 
transmit  aU  records  generated  as 
required  by  this  rule,  in  a  format  that 
protects  the  confidentiality  of 
individuals,  to  the  DOE  Assistant 
Secretary  for  Environment,  Safety  and 
Health  on  request. 

(h)  The  responsible  employer  must 
semi-annually  transmit  to  the  DOE 
Office  of  Epidemiologic  Studies  within 
the  Office  of  Environment,  Safety  and 
Health  an  electronic  registry  of 
beryUium-associated  workers  that 
protects  confidentiality,  and  the  registry 
must  include,  but  is  not  limited  to,  a 
unique  identifier,  date  of  birth,  gender, 
site,  job  histor>'.  medical  screening  test 
results,  exposure  measurements,  and 
results  of  referrals  for  specialized 
medical  evaluations. 

f  850.40    PmloiTunoe  fsedback. 

(a)  The  responsible  employer  must 
conduct  periodic  analyses  and 
assessments  of  monitoring  activities, 
hazards,  medical  surveillance,  exposure 
reduction  and  minimization,  and 
occurrence  reporting  data. 

(b)  To  ensure  that  information  is 
available  to  maintain  and  improve  aU 
elements  of  the  CBDPP  continuously, 
the  responsible  employer  must  give 
results  of  periodic  analyses  and 
assessments  to  the  line  managers, 
planners,  worker  protection  staff, 
workers,  medical  staff,  and  labor 
organizations  representing  beryUium- 
associated  workers  who  request  such 
information. 


Appendix  A  to  Put  BSO — Qminic 
Be^Uimn  Disease  Prevention  Program 
Informed  Consent  Form 


1. 


.  have  carefully  read  aod 


understand  the  attached  infonnaUon  about 
the  Be-LPT  and  other  medical  tests,  I  have 
had  the  opportunity  to  ask  any  questions  that 
I  may  have  had  concerning  these  tests 

I  understand  that  this  program  is  voluntary 
and  1  am  free  to  withdraw  at  any  time  trom 
all  or  any  part  of  the  medical  surveillance 
program.  1  understand  that  the  tests  are 
confidential,  but  not  anonymous.  1 
understand  that  if  the  results  of  any  test 
suggest  a  health  problem,  the  examining 
physician  will  discuss  the  matter  with  me. 
whether  or  not  the  result  is  related  to  my 
work  with  berylUum. !  understand  that  my 
employer  will  be  notiBed  of  my  diagnosis 
only  if  I  have  a  beryllium  senstUzstion  or 
chronic  beryllium  disease.  My  employer  will 
not  receive  the  results  or  diagno<ies  of  any 
health  conditions  not  related  to  beryllium 
exposure. 

1  understand  that,  if  the  results  of  one  or 
more  of  these  tests  indicate  that  I  have  a 
health  problem  that  is  related  to  beryllium, 
additional  examinations  will  be 
recommended.  If  additional  tests  indicate  I 
do  have  a  beryllium  sensitization  or  CBD.  the 
Site  Occupational  Medical  Director  may 
recommend  that  I  be  removed  from  worldng 
with  beryllium.  If  I  agree  to  be  removed.  I 
understand  that  I  may  be  transferred  to 
another  job  for  which  I  am  qualified  (or  can 
be  trained  for  in  a  short  period)  and  where 
my  beryllium  exposures  will  be  as  low  as 
possible,  but  in  no  case  above  the  action 
level.  I  will  maintain  my  total  normal 
earnings,  seniority,  and  other  beneflts  for  up 
to  two  veals  if  I  agree  to  be  permanently 
removed. 

I  understand  tliat  if  I  apply  for  another  job 
or  for  insurance.  1  may  be  requested  to 
release  my  medical  records  to  a  future 
employer  or  an  insurance  company. 

I  understand  that  my  employer  will 
maintain  all  medical  information  relative  to 
the  tests  performed  on  me  in  segregated 
medical  Hies  separate  from  my  personnel 
files,  treated  as  conhdential  medical  records, 
and  used  or  disclosed  only  as  provided  by 
the  Americans  with  Disability  Act.  the 
Privacy  Act  of  3974.  or  as  required  by  a  court 
order  or  under  other  law. 

1  understand  that  the  results  of  my  medical 
tests  for  beryllium  will  be  included  in  the 
Beryllium  Registry  maintained  by  DOE.  and 
that  a  unique  idenUfier  will  be  used  to 
maintain  the  conftdentiality  of  my  medical 
information.  Personal  identifiers  will  not  be 
included  in  any  reports  generated  From  the 
DOE  Beryllium  Registry.  1  understand  that 
the  results  of  my  tests  and  examinations  may 
be  published  in  reports  or  presented  at 
meetings,  but  that  I  will  not  be  identified. 

1  consent  to  having  the  following  medical 
evaluations: 
/  /  Physical  examination  coocentrating  on 

my  lungs  and  breathing 
/  /  Chest  X-ray 

/  /  Spirometry  (a  breathing  test) 
'  I  Blood  test  called  the  beryllium-induced 

lymphocj'te  proliferation  lest  or  Be-LPT 
/  /  Other  tesl(s).  Specify: 
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concerning  the  Be-LPT.  physical  

examination,  and  other  medical  testing  as 
well  as  the  implications  of  those  tests. 
Name  of  Examining  Physician: 

Signature  of  Examining  Physician: 


Signature  of  Participant: 


Date: 

I  have  explained  and  discussed  any 
questions  that  the  employee  expressed 


Dated: 

[FR  Doc.  99-31181  Filed  12-6-99;  8:45  am) 
BHJJNO  CODE  64S0-01-P 


Wednesday 
December  8,  1999 


Part  IV 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  65 

Revision  of  Certification  Requirements: 

Aircraft  Dispatciiers;  Final  Rule 


S  
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration. 

14CFRPart65 

[OockM  No.  FAA-t998-4S53;  Armndment 
No.] 

RIN  2120-AG04 

Revision  of  Certification 
Raqulremants:  Aircraft  Dispatciiers 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  final  rule  amends 
eligibility  and  certification  requirements 
for  aircraft  dispatchers.  The  existing 
regulations  prescribing  these 
requirements  do  not  reflect  the 
significant  technological  advances  that 
have  occurred  in  the  aviation  industry 
and  the  enhancements  in  training  and 
instructional  methods  that  have  afiected 
all  aircraft  dispatchers.  This  final  rule 
consolidates  and  clarifies  eligibility, 
luiowledge.  experience,  and  skill 
requirements  for  aircraft  dispatchers, 
enhances  the  technical  capabilities  of 
aircraft  dispatchers,  and  increases  the 
level  of  professionalism  among  aircraft 
dispatchers. 

EFFECTIVE  DATES:  April  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Gardner,  Air  Transportation 
Division,  Air  Carrier  Operations  Branch, 
AFS-220,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW  ,  Washington,  DC  20591; 
telephone  (202)  267-9579 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Kules 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339),  the 
Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661).  or,  if 
applicable,  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
bulletin  board  service  (telephone:  (800) 
322-2722  or  (202)  267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://wwv.faa.gov/avT/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
for  access  to  recendy  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1 ,  800 
Independence  Avenue  SW., 


Washington,  DC  20591 .  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996.  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  }urisdiction. 
Therefore,  any  small  entit)'  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official.  Internet 
users  can  find  additional  information  on 
SBREFA  in  the  "Qu'ok  Jump"  section  of 
the  FAA's  web  page  at  bttp:// 
www.faa.gov  and  may  send  electronic 
inquiries  to  the  following  Internet 
address:  9-AWA-SBREFA@faa.gov 

Background 

In  keeping  with  the  FAA's  policy  of 
reviewing  and  updating  regulations  to 
ensure  that  they  are  consistent  with 
changes  in  the  aviation  enviroxunent, 
the  FAA,  with  the  assistance  of  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC),  reviewed  part  65, 
subpart  C,  and  appendix  A  of  14  CFR 
part  65  that  pertain  to  aircraft 
dispatchers.  In  the  preceding  30  years, 
few  changes  have  been  made  to  the 
dispatcher  certification  requirements, 
although  numerous  technological 
advances  in  the  aviation  industry  and 
concerns  over  changes  in  operational 
practices  and  training  methods  have 
occurred. 

In  October  1993,  an  industry  task 
force  concluded  an  initial  investigation 
of  part  65.  subpart  C.  The  task  force's 
objective  was  to  determine  whether  part 
65,  subpart  C,  needed  to  be  updated, 
what  specific  sections  required 
updating,  and  whether  industry, 
training  schools,  and  FAA  examiners 
were  of  the  same  opinion.  The  task  force 
was  comprised  of  representatives  of 
airlines,  associations,  unions,  academia, 
and  other  interested  parties.  The  Airline 
Dispatch  Federation  (ADF)  coordinated 
these  activities.  The  task  force  fotmd 
that  technology  had  outpaced  the 
ciuTent  regulations.  The  task  force  also 
found  that  various  designated  examiners 
and  FAA  regional  offices  were 
interpreting  several  of  the  regulations  in 
a  maimer  inconsistent  with  each  other 
and  FAA  headquarters.  The  resiUts  of 


this  informal  task  force  study  were 
presented  at  several  ADF  quarterly 
meetings. 

On  September  27, 1993,  the  Transport 
Workers  Union  Local  542  of  Euless,  TX, 
petitioned  the  FAA  to  request  a 
regulatory  review  of  part  65,  subpart  C. 
and  appendix  A.  On  November  10, 
1993,  the  FAA  requested  the  ARAC  to 
review  the  initial  certification  training 
requirements  of  aircraft  dispatchers.  The 
ARAC  formed  a  "Dispatch  Working 
Croup"  to  complete  this  assignment  (59 
FR  3155,  January  20.  1994).  The  ARAC 
tasked  this  working  group  to  conduct  a 
review  of  the  certification  requirements 
for  aircraft  dispatchers.  On  October  19. 
1998,  the  FAA  published  a  proposal  as 
a  result  of  the  ARAC's  recommendations 
(63  FR  55920).  There  has  been  only  one 
substantive  change  from  the  NPRM.  The 
FAA  proposed  to  allow  operating 
limitations  on  a  dispatcher's  certificate 
if  the  applicant  was  unable  to  read, 
speak,  write,  or  imderstand  the  English 
language  due  to  medical  reasons.  'The 
FAA  is  not  going  forward  with  this 
proposal.  For  a  more  detailed  discussion 
of  this  issue,  see  the  Principal  Issues 
section  of  the  preamble.  In  addition, 
several  editorial  and  clarifying  changes 
have  been  made  to  the  rule  language 
proposed  in  the  NPRM. 

General  Discussion  of  the  Amendments 

The  amendments  cover  a  broad  range 
of  issues  affecting  the  certification  of 
aircraft  dispatchers.  The  amendments: 

1 .  Establish  a  minimum  age  to  be 
eligible  to  take  the  knowledge  test 
required  by  $65.55. 

2.  Update  the  experience 
requirements  in  $  65.57  for  an  aircraft 
dispatcher  certificate. 

3.  Allow  the  equivalent  experience 
finding  under  §  65. 57(a)(4)  to  be  made 
only  by  the  Administrator. 

4.  Retain  the  current  basic  dispatch 
certificate  without  introducing  a  system 
of  ratings  or  limitations. 

5.  Eliminate  duplication  of  certain 
educational  requirements  by  relocating 
them  from  current  subpart  C  to 
appendix  A. 

6.  Relocate  information  concerning 
initial  and  continued  eligibility  for 
dispatcher  certification  courses,  training 
facilities,  instruction,  and  records  from 
appendix  A  to  subpart  C. 

7.  Add  an  "overview"  paragraph  to 
appendix  A  that  contains  general 
information  about  aircraft  dispatcher 
training  courses. 

8.  Revise  appendix  A  to  include  a 
new  training  outline  that  adds  new 
subjects,  e.g.,  "emergency  and  abnormal 
procedure." 

9.  Eliminate  sub-category  training 
hour  requirements  from  appendix  A 
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while  retaining  total  course  hour 
requirements. 

10.  Introduce  "human  factors"' 
training  during  initial  certification. 

1 1 .  Introduce  in  appendix  A  a  training 
outline  that  allows  training  to  change  as 
technology  changes,  without  the  need 
for  a  rule  change,  by  making  the 
following  changes: 

(a)  Stating  the  training  outline  in 
general  terms  so  that  future 
technological  enhancements  or  changes 
in  operational  practices  can  be  readily 
added. 

(b)  Linking  appendix  A  to  the 
Dispatch  Practical  Test  Standards  (PTS) 
guide,  thus  allowing  training 
requirements  to  be  revised. 

Principal  Issues 

Revision  of  §65.53    Eligibility 
Requirements 

Section  65.53  adds  a  minimum  age 
requirement  of  21  years  to  be  eligible  to 
take  the  knowledge  test.  The  minimum 
age  requirement  to  be  eligible  for  an 
aircraft  dispatcher  certificate  is  still  23 
years  of  age.  The  FAA  added  this 
provision  to  clear  up  confusion  among 
training  centers  and  to  provide  a 
standard  policy.  Currently,  confusion 
among  training  centers  exists  when 
prospective  dispatchers  take  both  the 
Icnowledge  and  practical  exams  prior  to 
reaching  their  23rd  birthday.  Some 
training  centers  find  this  practice 
acceptable  and  delay  certificate  issuance 
until  the  age  requirement  is  met.  Other 
training  centers  find  this  practice 
unacceptable  and  do  not  allow  an 
appUcant  to  take  the  knowledge  test 
until  the  applicant  is  23  years  of  age.  As 
a  practical  matter,  adding  a  minimum 
age  requirement  of  21  years  is  not  a 
substantative  change  under  §  65.55(b) 
since  a  passing  grade  on  a  written  test 
is  only  valid  for  24  months  after  the  dale 
the  test  is  given. 

In  addition,  the  term  "knowledge 
test"  replaces  "written  test"  because  the 
term  "knowledge  test"  is  a  more 
inclusive  term,  referring  to  either  a  test 
administered  with  pencil  and  paper  or 
by  computer. 

Finally,  the  FAA  is  adding  a 
requirement  and  eliminating  an 
exception  to  the  English  language 
requirements  for  flight  dispatchers.  The 
FAA  has  determined,  for  safety 
concerns,  that  operations  in  the 
National  Airspace  System  (NAS)  require 
a  basic  command  of  the  English 
language.  Therefore,  it  has  added  the 
requirement  that,  to  be  eligible  for  a 
dispatcher  certificate,  a  person  must  be 
able  to  write  English  in  addition  to  the 
current  requirements  of  reading, 
speaking,  and  understanding  the 


English  language.  The  NPRM  also 
proposed  to  permit  limitations  to  be 
placed  on  a  dispatcher  certificate  if  a 
medical  condition  prevented  the 
applicant  from  reading,  writing, 
speaking,  or  understanding  the  English 
language.  The  FAA  is  not  going  forward 
with  this  proposal  because  it  has 
determined  that  a  dispatcher  cannot 
perform  safely  without  being  able  to 
read,  write,  speak,  and  understand  the 
English  language. 

Revision  of  §  65.57    Experience  or 
Training  Requirements 

Section  65.57  is  reorganized  and 
retitled  to  provide  more  clarity.  In  the 
past,  there  has  been  some  confusion 
regarding  whether  experience 
requirements  can  be  combined  with 
training  requirements  or  whether  a 
person  must  meet  the  experience 
requirements  and  accomplish  the 
training  requirements.  This  final  rule 
retitles  this  section  and  separates  the 
experience  requirements  from  the 
training  requirements  to  make  it  clear 
that  a  person  applying  for  an  aircraft 
dispatcher  certificate  must  meet  either 
the  experience  requirements  or  the 
training  requirements.  In  addition,  this 
final  rule  reorganizes  the  experience 
requirements  by  separating  military 
experience,  part  121  air  carrier 
operations  experience  (14  CFR  part 
121),  and  other  aircraft  operations 
experience.  As  a  result,  specific 
experience  is  delineated  to  the 
appropriate  category,  making  the 
experience  requirements  easier  to 
understand. 

Further,  air  carrier  operations  are 
changed  bom  "scheduled  air  carrier  "  to 
"operations  conducted  under  part  121 
of  this  chapter"  to  ensure  that 
experience  is  verifiable  and  appUcable. 
Experience  as  a  radio  operator  is  no 
longer  accepted  because  the  FAA  has 
determined  that  radio  operators  do  not 
have  sufficient  experience  in  such 
subject  areas  as  meteorology,  weight  and 
balance,  emergency  procedures, 
applicable  regulations,  aeronautical 
charts,  and  flight  plaiming.  Also,  the 
experience  for  air  traffic  controllers  is 
expanded  to  include  "Flight  Service 
Specialist. "  Flight  Service  Specialists 
are  required  to  have  knowledge  and 
perform  in  the  following  areas: 
meteorology,  air  traffic  control,  pilot 
briefings,  flight  plaiming,  aeronautical 
charts,  and  emergency  procedures. 
Accordingly,  the  FAA  has  determined 
that  the  experience  gained  as  a  Flight 
Service  Specialist  is  applicable  to 
experience  needed  as  an  aircraft 
dispatcher. 

hi  addition,  $  65.57(a)(4)  in  this  final 
rule  states  that  the  Administrator  can 


make  a  finding  of  equivalent  experience. 
The  NPRM  used  the  term 
"Administrator's  representative",  and 
specified  that  such  a  representative 
must  be  a  certificated  aircraft 
dispatcher.  The  FAA  modified  the 
language  to  use  the  term 
"Administrator"  since  the  term 
"Administrator's  representative"  is  too 
inclusive;  it  includes  designated  aircraft 
dispatcher  examiners  (as  authorized 
imder  part  183  of  this  chapter)  but  does 
not  include  FAA  inspectors.  In  addition, 
it  is  redundant  to  state  that  the 
Administrator's  representative  must 
hold  an  aircraft  dispatcher  certificate 
since  this  is  already  required  by  internal 
FAA  Orders-  The  requirements  for  FAA 
personnel  are  handled  through  internal 
Orders  as  well,  and  changes  may  be 
made  regarding  FAA  inspectors  and  the 
requirement  to  bold  an  aircraft 
dispatcher  certificate  if  the  FAA 
determines  such  a  requirement  is 
needed. 

Finally,  this  section  changes  the 
number  of  years  of  experience  an 
assistant  aircraft  dispatcher  may  use  to 
meet  the  experience  requirements  for  an 
aircraft  dispatcher  certificate  Under  the 
current  rule,  an  applicant  for  an  aircraft 
dispatcher  certificate  may  meet  the 
experience  requirements  for  an  aircraft 
dispatcher  certificate  by  demonstrating 
that  he  or  she  works  as  an  assistant  in 
dispatching  aircraft  while  under  the 
direct  supervision  of  a  certificated 
aircraft  dispatcher  for  a  total  of  at  least 
one  out  of  the  two  years  before  the  date 
he  or  she  applies  for  the  certificate. 
Under  this  amendment,  the  number  of 
years  of  assistant  aircraft  dispatcher 
experience  changes  to  two  out  of  the  last 
three  years  before  the  date  the  applicant 
applies  for  the  certificate.  This  change 
standardizes  the  number  of  years  of 
experience  required  for  all  accepted 
areas  of  experience  and  gives  the 
assistant  aircraft  dispatcher  an 
additional  opportunity  to  gain 
experience  in  a  variety  of  program  areas 
similar  to  those  areas  taught  in 
certificated  aircraft  dispatcher  courses. 
The  ARAC  recommended  the  changes 
described  above  to  the  current 
experience  requirements  because  of  its 
determination  that  only  the  proposed 
experience  requirements  warrant  being 
considered  equivalent  to  the  instruction 
received  in  an  approved  aircraft 
dispatcher  course.  In  addition,  the  FAA 
is  clarifying  the  language  in  paragraph 
(b)  and  codifying  existing  practice 
regarding  training  requirements. 

Knowledge  and  Skill  Requirements 

Under  the  current  regulations  for 
aircraft  dispatchers,  information 
contained  in  the  knowledge  and  skill 
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sections  (§§65.55  and  65.59)  was 
duplicated  in  the  appendix  to  part  65 
(Aircrait  Dispatcher  Courses).  This  final 
rule  removes  this  redundancy  by 
moving  detailed  training  requirements 
set  out  in  current  §§  65.55(a)(1)  through 
(8)  and  65.59(a)  through  (e)  to  appendix 
A.  This  reorganization  makes  the  rules 
clearer  and  easier  to  follow. 

Realignment  of  Regulations  and 
Training  Material 

The  requirements  for  obtaining 
approval  of  an  aircraft  dispatcher 
certification  course  covering  required 
training  bcilities.  instruction,  and 
records  that  were  at  the  end  of  appendix 
A  are  now  included  in  subpart  C.  This 
material  is  relocated  to  §§  65.61 ,  65.63. 
65.65.  65.67,  and  65.70.  Since  this 
material  contains  what  are  in  fact 
eligibility  requirements,  it  is  more 
appropriate  in  the  text  of  the  regulation 
than  in  an  appendix.  Sections  65.63. 
65.65,  65.67,  and  65.70  are  new. 

As  previously  mentioned,  detailed 
training  material  fii^m  the  Knowledge 
and  Skill  sections  of  part  65  that 
describe  course  curriculum  are  being 
moved  into  appendix  A.  With  this 
realignment,  all  eligibility  requirements 
are  contained  in  subpart  C  and  all 
course  related  training  material  in 
appendix  A.  One  exception  is  that  the 
minimum  number  of  200  course  hours 
is  included  in  §  65.61(a)  rather  than  in 
appendix  A  for  clarification. 
Subcategory  hour  requirements  have 
been  eliminated  so  that  an  integrated 
training  approach  can  be  used  more 
readily.  TTiis  issue  is  discussed  in  more 
detail  in  the  "Elimination  of  Minimum 
Training  Times  for  Subcategories" 
section  of  the  preamble. 

Appendix  A  Revision 

As  mentioned  above,  an  appendix 
introductory  overview  has  been  added 
lo  Appendix  A  and  contains 
information  on  course  topics,  use  of 
state  of  the  art  technologies  and 
techniques,  and  air  carrier  specific 
training.  While  all  of  the  listed  material 
must  be  taught,  the  course  order  is 
flexible  and  an  integrated  training 
approach  may  be  used.  In  the  past, 
blocks  of  material  were  taught 
separately,  yet  the  material  was 
interrelated,  so  an  integrated  training 
approach  is  desirable. 

Appendix  A  is  completely  revised 
based  on  technological  advances  iiom 
the  past  30  years  and  those  that  may  be 
anticipated  in  the  future.  Specific 
changes  are  discussed  in  detail  below  in 
the  "section  by  section"  analysis. 


Elimination  of  Minimum  Training 
Times  for  Subcategories 

This  final  rule  provides  for  a 
minimum  hour  content  of  200  training 
hours  (the  previous  minimum  was  198 
hours).  The  2  hour  increase  in  training 
accommodates  the  addition  of  new 
topics,  e.g.,  human  factors  training. 
Appendix  A  is  divided  into  eight  main 
subject  areas  but  does  not  include  a 
minimum  hour  requirement  for  each 
subject  area  as  it  did  in  the  past.  By 
eliininating  the  subcategory  hour 
requirement,  an  integrated  training 
approach  can  be  used  more  readily.  This 
also  allows  training  centers  to  change 
curriculum  as  needs  change  in  the 
future. 

Human  Factors  Training 

An  innovative  concept  in  initial 
certification  training  for  aircraft 
dispatchers  includes  the  introduction  of 
human  factors  training.  This  type  of 
training  is  based  on  a  number  of  human 
performance  variables,  such  as 
communication,  decision-making, 
teamwork,  and  leadership.  Human 
factors  training  for  cockpit  crewmember 
personnel  has  been  conducted  for  years 
and  has  recently  been  made  mandatory 
for  dispatchers  under  14  CFR  part  121 
as  well  as  for  flight  crewmembers  under 
14  CFR  parts  61  and  121  (see  "Air 
Carrier  and  Conunerciai  Operator 
Training  Programs,"  60  FR  65940, 
December  20. 1995).  Today,  human 
factors  experts  agree  that  the  cockpit 
crettrmember  is  just  one  part  of  a  team. 
Experts  agree  that  Crew  Resource 
Management  (CRM)  training  is 
important  because  it  includes  all 
members  of  the  operational  team  (see 
Advisory  Circular  (AC)  121-32, 
"Dispatch  Resource  Management 
Training"  and  AC  120-51B,  as 
amended,  "Crew  Resource  Management 
Training").  Rather  than  wait  until  the 
dispatcher  has  begtm  actively 
dispatching  flights,  it  is  better  to  begin 
himian  factors  training  during  the 
certification  process.  This  provides 
maximum  benefit  and  retention  level  to 
the  airman  prior  to  actively  working 
flights.  Of  central  importance  to  human 
factors  training  are  communications  and 
decision  making.  Aircraft  dispatchers 
are  the  communications  nexus  in  the  air 
transportation  system.  Dispatchers 
routinely  communicate  with  and  obtain 
information  from  over  25  groups  of 
aviation  professionals  that  have 
responsibility  for  some  portion  of  the  air 
transportation  system.  Then  dispatchers 
must  analyze,  prioritize,  and 
disseminate  information  as  appropriate. 
Much  of  this  information  can  be 
considered  critical  to  the  safety  of  flight. 


Therefore,  the  FAA  has  determined  that 
human  factors  training  should  be 
required  and  conducted  during  initial 
certification  for  maximum  air 
transportation  safety. 

Bosjc  Certificate  vs.  Endorsements  and 
Ratings 

The  ARAC,  after  an  extensive 
analysis,  determined  that  it  would  be 
better  to  retain  the  current  certificate 
structure  without  introducing  a  system 
of  ratings  or  endorsements.  The  ARAC 
discussed  adding  an  "international" 
endorsement:  however,  this  was  deemed 
imwarranted  due  to  the  complexity  and 
unique  qualities  of  international 
operators.  The  ARAC  believed,  and  the 
FAA  concurred,  that  airline  or 
equipment-specific  training  was  best  left 
to  the  airlines  so  that  it  could  be  tailored 
to  specific  requirements.  Examples  of 
specific  types  of  training  include  twin 
engine  extended  range  operations, 
operations  in  areas  of  magnetic 
imreliability,  and  high  altitude 
operations  at  several  South  American 
airports. 

Future  Technological  Advancements 

Technology  and  new  operational 
practices  often  outpace  training  and  the 
regulations  associated  with  training. 
This  subpart,  for  example,  has  not  beei^ 
updated  for  over  30  years.  With  this  in 
mind  the  ARAC's  Dispatch  Working 
Group  explored  ways  to  write  a  training 
outline  that  would  not  quickly  become 
obsolete. 

(1)  General  vs.  Specific.  The  traiiung 
outline  in  appendix  A  is  written  in 
general  terms.  If  very  specific  terms 
were  used  in  the  representation  of 
technology  it  could  become  obsolete 
within  several  years.  Specific  automated 
observations  currenUy  include  AWOS 
(automated  weather  observing  system). 
ASOS  (automated  surface  obser\'ing 
system],  etc.  These  observations  may 
not  be  used  in  the  future;  therefore,  the 
training  outline  lists  "automated" 
weather  observations. 

(2)  Practical  Test  Standards  Guide 
(PTS).  Appendix  A  contains  language 
that  references  the  PTS  guide  prepared 
and  published  by  the  FAA.  Through  the 
fTS  guide,  the  FAA  is  able  to  give 
examiners  general  guidance  on  which 
subjects  are  appropriate  for  testing. 
From  the  PTS  guide,  an  examiner  is  able 
to  determine  those  specific  subject  areas 
that  are  appropriate  for  testing  the 
knowledge  and  skills  of  a  candidate  for 
an  aircraft  dispatcher  certificate.  Since  it 
is  virtually  impossible  to  theorize  what 
technological  advancements  are  in  store 
for  the  aviation  community  in  the  future 
and  to  reflect  those  advancements 
specifically  in  part  65,  subpart  C  and 
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appendix  A,  it  is  desirable  to  link  the 
training  outline  in  appendix  A  to  a 
document  like  the  PTS  guide  that  can  be 
easily  revised  but  that  is  exposed  to 
public  review  and  participation. 

Section-by-Section  Analysis 

Part  65 — Certification:  Airmen  Other 
Than  Flight  Crewmembers 

The  revision  to  part  65,  subpart  C, 
updates  eligibility,  knowledge, 
experience  and  skill  requirements  for 
initial  certification  of  aircraft 
dispatchers.  Regulatory  material  is 
revised  and  relocated  from  appendix  A 
to  subpart  C. 

Section  65.51    Certificate  Required 

Section  65.51  contains  the  basic 
requirements  for  an  aircraft  dispatcher 
certificate  and  also  requires  each  person 
who  holds  an  aircraft  dispatcher 
certificate  to  present  it  for  inspection 
upon  request  of  the  Administrator  or 
other  authorized  official.  Minor  editorial 
changes  have  been  made  to  the  current 
rule  language. 

Section  65.53    Eligibility  Requirements: 
General 

Section  65.53  contains  eligibility 
requirements  for  aircraft  dispatcher 
certification.  This  final  rule  amends 
§65.53  by:  (1)  Establishing  a  minimum 
age  requirement  of  21  years  for  taking 
the  knowledge  test;  and  (2)  adding  a 
requirement  and  eliminating  an 
exception  to  the  English  language 
requirements.  These  changes  are  more 
fully  discussed  above  under  the 
I^incipai  Issues  portion  of  this 
preamble. 

Section  65.55    Knowledge 
Requirements 

In  §65.55,  the  term  "written  test"  is 
replaced  with  the  term  "knowledge 
lest."  The  FAA  has  determined  the  term 
"knowledge  test"  is  a  more  inclusive 
term,  referring  to  either  tests 
administered  with  pencil  and  paper  or 
by  computer.  This  change  is  also 
consistent  with  changes  that  have  been 
made  in  other  parts  of  this  chapter  (e.g., 
14  CFR  part  61). 

In  addition,  general  aeronautical 
knowledge  areas  are  listed.  This  is  a 
change  fi-om  the  NPRM.  but  is 
consistent  with  other  parts  of  this 
chapter  (e.g.,  14  CFR  part  61).  This  final 
rule  eliminates  redundancy  that  is  in 
§§  65.55(a)(1)  through  (8)  and  65.59(a) 
through  (e)  of  the  current  rule.  Also,  the 
detailed  subject  matter  is  described  in 
more  general  terms,  allowing  training  to 
change  as  technology  changes  without 
the  need  for  a  rule  change. 


Finally,  paragraph  (b)  was  modified 
from  the  NPRM  to  clarify  the  FAA's 
intent. 

Section  65.57    Experience  or  Training 
Requirements 

As  previously  discussed  under  the 
Principal  Issues  section  of  this 
preamble,  this  final  rule  reorganizes  and 
retides  this  section. 

Section  65.59    Skill  Requirements 

The  current  regiUation  outlines 
specific  topics  and  publications  to  be 
covered  during  the  practical  test. 
However,  under  this  final  rule,  specific 
topics  are  deleted  to  reduce  redundancy 
within  other  sections  and  the  appendix. 
Instead,  §  65.59  states  that  the  test  must 
be  based  on  the  Aircraft  Dispatcher 
Practical  Test  Standards  published  by 
the  FAA  on  the  items  outlined  in 
appendix  A  of  part  65.  In  addition,  the 
language  in  the  current  rule  regarding 
one  type  of  large  aircraft  was 
inadvertently  omitted  bom  the 
proposed  rule.  The  language  has  been 
added  back  in  this  final  rule.  Finally. 
§  65.59  in  this  final  rule  states  that  an 
applicant  for  an  aircraft  dispatcher 
certificate  must  pass  a  practical  test 
given  by  the  Administrator.  The  NPRM 
used  the  term  "Administrator's 
representative",  and  specified  that  such 
a  representative  must  be  a  certificated 
airaaft  dispatcher.  The  FAA  modified 
the  language  to  use  the  term 
"Administrator"  since  the  term 
"Administrator's  representative"  is  loo 
inclusive;  it  includes  designated  aircraft 
dispatcher  examiners  (as  authorized 
under  part  183  of  this  chapter)  but  does 
not  include  FAA  inspectors.  In  addition, 
it  is  redundant  to  slate  that  the 
Administrator's  representative  must 
hold  an  aircraft  dispatcher  certificate 
since  this  is  already  required  by  internal 
FAA  Orders. 

Section  65.61  Aircraft  Dispatcher 
Certification  Courses:  Content  and 
Minimum  Hours 

The  current  §  65.61  contains  the 
general  requirements  for  obtaining 
approval  of  an  aircraft  dispatcher 
certification  course.  Under  this  final 
rule,  these  requirements  are  divided 
between  §65.61(a)  and  §65.63(a). 

Section  65.61  also  includes  the 
minimum  200  hours  of  instruction  as 
proposed.  Under  the  cxurent 
regulations,  the  minimum  hours  are 
contained  in  appendix  A  on  a  subject- 
by-subject  basis.  This  issue  is  disciused 
more  fully  under  the  Principal  Issues 
section  of  this  preamble. 

Under  this  final  rule.  §  6S.61(b) 
requires  a  course  outline  as  does  the 
current  rule  but,  in  addition,  it  requires 


that  the  outline  indicate  the  number  of 
hours  proposed  for  major  topics  and 
subtopics  to  be  covered  since  these 
hours  are  no  longer  stated  in  appendix 
A.  Section  65.61(c)  also  includes  a 
provision,  currently  in  appendix  A. 
paragraph  (a),  that  additional  subject 
headings  can  be  included,  but  that  the 
hours  proposed  for  any  subjects  not 
listed  in  appendix  A  must  be  in 
addition  to  the  minimum  200  required 
hours  of  instruction. 

This  final  rule  amends  §  65.61(d)  by 
including  a  provision,  currenUy  in 
paragraph  (f^  of  appendix  A,  that  allows 
a  student  to  receive  credit  for  a  portion 
of  the  required  200  hours  of  instruction 
by  substituting  previous  experience  or 
training.  As  is  currently  the  case,  this 
final  rule  requires  that  the  basis  for  any 
allowance  and  the  total  hours  credited 
must  be  incorporated  in  the  student's 
records. 

Finally,  the  pi-uposed  introductory 
language  in  §  65.61  is  being  deleted  in 
this  final  rule  since  the  requirement  is 
already  contained  in  14  CFR  part  121. 
subpart  P  and  is  more  appropriate  for  an 
operating  rule. 

Section  65.63    Aircraft  Dispatcher 
Certification  Courses:  Application, 
Duration,  and  Other  General 
Requirements 

Section  65.63  is  a  new  section  that 
includes  in  paragraph  (a)  the 
requirement  for  a  letter  application 
currendy  contained  in  §  65.61  that  are 
more  appropriate  for  the  operating  rule. 
Under  this  final  rule,  a  person  is 
required  to  submit  only  two  copies  of 
the  course  outline,  in  place  of  the  three 
copies  currently  required.  The  FAA  has 
determined  that  three  copies  are  not 
needed  and  that  the  requirement 
imposes  an  unnecessary  economic  cost 
on  the  person  and  an  administrative 
burden  on  the  FAA. 

Section  65.63(b)  contains  the  duration 
requirements  and  includes  the  current 
24-month  duration  for  FAA  approval  of 
an  aircraft  dispatcher  certification 
course. 

Section  65.6S(c)  contains  the  renewal 
requirements  for  an  approved  aircraft 
dispatcher  certification  course.  The  only 
substantive  change  from  the  current  rule 
is  that  an  application  for  renewal  has  to 
be  submitted  at  least  30  days  before  the 
expiration  date.  Currently  it  can  be 
submitted  up  to  60  days  after  the 
expiration  date.  This  change  is  needed 
lo  prevent  approval  of  a  cotu^e  from 
continuing  beyond  its  expiration  dale. 
In  addition,  this  section  continues  the 
80  percent  success  rate  requirement 
currenUy  under  Appendix  A  but  applies 
the  80  percent  rate  over  a  24  month 
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period  that  is  consistent  with  $  141.5  (14 
CFR  141.S). 

Section  65. 63(d)  continues  to  contain 
the  requirements  for  obtaining  approval 
of  course  revisions. 

Section  65.63(e)  contains  the 
provisions  for  withdrawal  or 
cancellation  of  approval  of  an  aircraft 
dispatcher  certification  course,  whether 
at  the  FAA's  or  the  operator's  initiative. 
When  a  course  approval  is  withdrawn 
or  canceled,  the  operator  is  required  to 
send  to  the  FAA  any  records  requested 
bv  the  Administrator  so  that  they  are 
available  if  needed. 

Sections  65.63(f)  and  (g)  contain  most 
of  the  current  requirements  that  apply  to 
changes  in  ownership,  name,  or  location 
of  an  approved  course.  Two  substantive 
changes  from  the  current  rule  bave  been 
made.  Currendy,  the  section  states  that 
"approval  of  an  aircraft  dispatcher 
course  may  not  be  continued  in  effect 
after  the  course  has  changed 
ownership."  Under  this  final  rule. 
§  65.63(f)  allows  for  continuation  of 
approval  after  a  change  of  ownership  if 
application  is  made  for  an  appropriate 
amendment  to  the  approval  and  no 
change  in  the  facilities,  personnel,  or 
approved  aircraft  dispatcher  course  is 
involved.  The  other  change  requires  that 
the  Administrator  must  be  notified  in 
writing  within  10  days  of  any  changes 
in  ownership,  name,  or  location.  The 
current  rule  requires  notification  of  a 
ciiange  in  location  "without  delay." 
This  change  avoids  differing 
interpretations  of  how  much  time  is 
allowed. 

In  addition.  §  65.63  has  been 
reorganized  from  the  NPRM  for 
clarification  and  to  make  it  consistent 
with  odier  parts  of  14  CFR  (e.g..  14  CFR 
141). 

Section  65.65     Aircraft  Dispatcher 
Certification  Courses:  Training  Facilities 

Section  65.65  is  a  new  section  that 
prescribes  the  training  facilities 
necessary  to  operate  an  approved 
school.  This  section  is  based  primarily 
on  material  that  is  provided  for  in 
appendix  A.  The  section  adds  a 
requirement  that  the  training  facility 
must  be  located  so  that  the  students  in 
that  facility  are  not  distracted  by  the 
instruction  conducted  in  other  rooms. 
This  requirement  aligns  this  section 
with  part  141  of  this  chapter. 

Section  65.67    Aircraft  Dispatcher 
Certification  Courses:  Instruction 

Section  65.67  is  a  new  section  that 
prescribes  instruction  requirements 
necessary  to  operate  an  approved  school 
that  are  mostly  based  on  material  that  is 
provided  for  in  appendix  A.  The 


maximum  student-teacher  ratio  remains 
unchanged  at  25  to  1. 

Section  65.70    Aircraft  Dispatcher 
Certification  Courses:  Records 

Section  65.70  is  a  new  section  that 
prescribes  recordkeeping  requirements 
based  on  material  currently  provided  for 
in  appendix  A.  A  change,  however, 
allows  schools  to  discard  records  after  3 
years  so  that  recordkeeping  does  not 
become  a  burden.  This  change  could 
result  in  significant  cost  savings  to 
dispatcher  schools  since  a  literal 
reading  of  the  current  regulations 
requires  these  records  to  be  retained 
indefinitely. 

Appendix  A  to  Part  65— Aircraft 
Dispatcher  Certification  Courses 

The  overview  paragraph  introduces 
the  specific  miniTnnm  set  of  topics  that 
must  be  covered  in  an  aircraft 
dispatcher  training  course  and  contains 
general  information  about  those  courses. 

The  individual  subject  hourly 
requirements  (e.g..  Federal  Aviation 
Regulations,  15  classroom  hours; 
meteorology.  75  classroom  hours)  are 
eliminated,  and  in  their  place  a  total 
course-hour  minimum  is  included  in 
$61 .61(a)  as  discussed  above. 

A  word-by-word  comparison  of  new 
appendix  A  with  current  appendix  A 
might  make  it  appear  that  this 
regulation  is  adding  to  the  subject  areas 
to  be  covered.  However,  the  FAA 
understands  that  as  a  practical  matter, 
training  schools,  partially  through  the 
use  of  the  PTS  guide,  are  in  fact 
covering  the  subject  areas  listed  in  the 
new  requirements.  In  addition,  by  using 
modem  teaching  methods  and  training 
aids,  it  is  possible  to  cover  the  proposed 
curriculum  without  an  increase  in 
overall  teaching  hours. 

The  new  curriculum  is  considered 
necessary  because  of  the  important  role 
of  the  aircraft  dispatcher  in  maintaining 
safety  of  llight  operations.  The  aircraft 
dispatcher  and  the  pilot  in  command 
are  jointly  responsible  for  the 
authorization  and  control  of  a  flight  in 
accordance  with  applicable  regulations 
and  air  carrier  procedures.  This 
responsibility  extends  from  the 
preparation  for  a  flight  to  its  conclusion, 
and  includes  dealing  with  emergency 
situations. 

Many  of  the  dispatcher's  tasks  require 
familiarity  in  dealing  with  specific 
regulations  and  air  carrier  procedures. 
Others  require  exercising  judgment  to 
deal  with  unique  aspects  of  a  situation. 
Virtually  all  of  these  problem-solving 
activities  require  skill  in  working  with 
the  flight  crew.  Air  Traffic  Control,  and 
members  of  the  Air  Carrier  Operations 
Control  and  Maintenance  staff. 


Regulations 

In  addition  to  the  parts  currently 
covered  (subpart  C  of  part  65  and  parts 
25,  91.  121).  a  coiuse  has  to  cover  parts 
1.  61.  71, 139,  and  175  of  chapter  1  of 
14  CFR  as  well  as  part  830  of  the 
regulations  of  the  National 
Transportation  Safety  Board,  "Rules 
Pertaining  to  Aircraft  Accidents, 
Incidents,  Overdue  Aircraft,  and  Safety 
Investigation."  Another  addition  to 
appendix  A  training  requirements  is 
training  on  the  "General  Operating 
Manual,"  that  is,  training  on  the 
common  features  of  a  typical  certificate 
holder's  manual. 

Metaorology 

Meteorology  is  sub-divided  into  three 
subject  headings:  (1)  Basic  Weather 
Studies:  (2)  Weather,  Analysis,  and 
Forecasts;  and  (3)  Weather  Related 
Hazards.  The  subject  of  meteorology, 
due  to  its  importance,  is  updated  and 
expanded  to  provide  greater  detail  for 
instructional  guidance. 

Navigation 

Navigation  is  expanded  to  provide  an 
introduction  to  international  flight 
planning  procedures  and  limitations. 

Aircraft 

Aircraft  is  updated  to  provide 
expanded  systems  training  to  ensure 
proper  application  of  this  knowledge. 

Communications 

Communications  is  expanded  to 
include  data  link  communications  as 
well  as  sources  of  aeronautical 
information. 

Air  Traffic  Control 

Air  traffic  control  is  expanded  to 
encompass  areas  of  air  traffic 
management. 

Emergency  and  Abnormal  Procedures 

This  new  section  addresses  security; 
in  particular,  identifying,  declaring,  and 
reporting  emergencies. 

Practical  Dispatch  Applications 

This  section  replaces  the  old  practical 
dispatching  section.  Practical  dispatch 
applications  introduce  the  dispatch 
candidate  to  human  factors  as  applied  to 
decisionmaking,  human  error,  and 
teamwork. 

The  "applied  dispatching"  sub- 
section provides  the  student  with 
methods  of  applicadon  for  all  previous 
subject  matter. 

To  ensure  that  future  technological 
advancements  are  taught,  this  appendix 
is  linked  to  the  PTS  guide.  The  PTS  is 
periodically  revised,  whereas  regulatory 


changes  may  not  keep  up  with 
technological  advancements. 

Discussion  of  Comments 

Five  comments  were  received  in 
response  to  Notice  No.  98-14  (63  FR 
55920;  October  19. 1998).  The 
comments  were  from:  Airline  Ground 
Schools  (AGS):  Academy  Education 
Center  (ABC).  Inc;  Timothy  C. 
Aniolovic.  Dispatch  Working  Group 
Chairperson;  Flight  Control  Academy 
(FCA);  and  Air  Une  Pilots  Association. 
International  (ALPA).  All  but  AEC 
explicitly  stated  they  supported  the 
NPRM,  although  several  commenters 
suggested  minor  revisions  discussed 
more  fully  below.  AEC  did  not  state 
whether  or  not  it  supported  the  NPRM 
and  submitted  suggested  revisions 
discussed  more  fully  below. 

Section  61.51 :  AEC  suted  that  this 
section  does  not  address  certificate 
expiration,  refresher  training,  bi-aimual 
reviews,  desk  audits,  etc. 

FAA  Response:  Training  and  reviews 
are  included  in  14  CFR  part  121.  The 
FAA  notes  that  dispatcher  certificates 
do  not  expire,  but  Aey  must  be  kept 
current  in  order  to  exercise  the 
privileges  of  the  certificate.  The 
currency  requirements  are  included  in 
14  CFR  part  121. 

Section  61.53:  AEC  recommended 
that  if  a  candidate  is  under  23  years  of 
age  and  passes  the  knowledge  and 
practical  exams,  a  form  should  be 
provided  to  officially  record  that  the 
candidate  is  eligible  for  a  certificate  at 
age  23.  In  addition.  AEC  stated  that 
limitations  should  be  permitted  to  be 
placed  on  an  individual's  flight 
dispatcher  certificate  based  on  medical 
conditions.  It  also  stated  that  guidelines 
should  be  provided  regarding  operating 
limitations. 

FAA  response:  The  FAA  does  not 
believe  such  a  form  should  be  required 
since  knowledge  test  results  are  valid 
for  2  years.  Regarding  medical 
limitations  on  certificates,  the  FAA  has 
determined  that  a  dispatcher  certificate 
should  remain  unrestricted.  Medical 
limitations,  such  as  those  on  pilot 
certificates,  are  not  appropriate  in  the 
dispatcher  environment. 

Section  65.55:  AEC  suggested 
identifying  FAA -Authorized  ADX 
Computerized  test. 

FAA  Response:  The  FAA  does  not 
intend  to  use  specific  terms  such  as  the 
ADX  computerized  test  in  order  to  allow 
for  changes  in  technology.  In  addition, 
"knowledge  test"  would  encompass  the 
ADX  computerized  test. 

Section  65.57:  AGS,  while  stating  it 
was  in  agreement  with  the  proposal, 
disagreed  with  excluding  ATP-rated 
pilots  who  gained  experience  in  other 


than  military  or  part  121  operations,  as 
an  air  traffic  controller,  or  as  a  flight 
service  specialist.  It  slated  that  it  would 
not  discriminate  between  military 
experience  (no  FAA  ATP  certificate) 
and  civilian  ATP  experience.  AGS  also 
suggested  that  foreign  air  carrier  pilots 
operating  under  part  129  meet  the 
minimum  requirements  for 
consideration  of  substitution  of 
experience.  It  stated  that  such  pilots  are 
required  to  be  dispatched  by  a  licensed 
US  dispatcher  to  or  from  the  United 
States.  Finally.  AGS  stated  that  any 
ATP-rated  pilot  can  request  a  dispatcher 
checkride  from  an  FAA  Flight  Standards 
District  Office  (FSDOI  wben  he/she  has 
passed  the  knowledge  exam  by  simply 
recommending  himself/herself.  It  stated 
that  this  procedure  should  not  be 
changed. 

In  addition.  AEC  suggested  changing 
the  term  "Administrator"  to  "FAA 
FSDO  Administrator"  in  order  to 
differentiate  between  the  FAA 
administrator  and  Aircraft  Dispatcher 
training  school  administrator. 

FCA  recommended  that  credit  should 
be  offered  to  all  Canadian  dispatchers 
who  have  completed  the  Transport 
Canada  curriculum  or  that  a  bilateral 
agreement  be  established  that  would 
allow  the  knowledge  testing  to  be 
waived  for  personnel  of  both  the  U.S. 
and  Canada  who  have  passed  these  tests 
in  their  respective  coimtries.  FCA  also 
stated  that  a  practical  test  could  be 
given  by  an  approved  school  or  agency 
and  upon  satisfactory'  completion  of  the 
practical  test,  the  license  for  either 
country  would  be  issued. 

FAA  Response:  Regarding  AGS's 
concern  tliat  the  proposal  discriminates 
between  experience  gained  in  military 
operations  and  civilian  ATP  operations, 
the  FAA  finds  that  dispatch  systems  are 
not  required  under  operations 
conducted  under  part  91  and  part  135. 
Therefore,  such  experience  does  not 
offer  the  same  level  of  experience 
regarding  dispatchers  as  military 
operations  or  operations  conducted 
under  part  121. 

Regarding  AGS's  suggestion  that 
foreign  air  carrier  pilots  operating  under 
part  129  meet  the  minimum 
requirements  for  consideration  of 
substitution  of  experience,  the  FAA 
notes  that  part  129  does  not  require  the 
use  of  aircraft  dispatchers.  Therefore,  no 
change  is  being  made  fit)m  the  proposal 

Regarding  AGS's  comment  about 
allowing  an  ATP-rated  pilot  to  request 
a  dispatcher  checkride  from  an  FAA 
FSDO  after  passing  the  knowledge  exam 
and  recommending  himself  or  herself, 
the  FAA  notes  that  it  did  not  propose 
any  change  to  this  practice,  as  long  as 


the  ATP-rated  pilot  meets  the 
experience  requirements  of  65.57. 

In  response  to  AEC's  suggestion  to 
change  the  term  "Administrator",  the 
FA,^  notes  thai  this  is  the  term  that  is 
used  throughout  14  CFR.  The  FAA 
needs  to  be  consistent  throughout  our 
requirements.  Therefore,  the  term 
"Administrator"  remains  in  the  rule 
language. 

In  addidon,  the  FAA  notes  that  FCA's 
comments  regarding  Canada  are  beyond 
the  scope  of  this  rulemaking. 

Section  65.61 :  AEC  recommended 
using  the  term  "air  carrier"  instead  of 
"course  operator  in  §  65  61(c)  "  ALPA 
noted  that  the  terminology  "a  minimum 
of  200  total  course  hours"  is  not  clear 
whether  it  means  "classroom  hours"  or 
could  include  other  "hours"  such  as 
computer  based  training. 

FAA  Response:  The  term  "course 
operator"  is  correct  in  this  context  since 
the  course  operator  is  conducting  the 
course  under  14  CFR  part  65.  not  14 
CFR  part  121.  Regarding  ALPA's 
comment,  the  FAA  has  changed  the  rule 
language  frt>m  "a  minimum  of  200  total 
course  hours"  to  "a  minimum  of  200 
hours  of  instruction  "  to  clarify  that  a 
portion  of  those  hours  could  include 
hours  bom  computer  based  training. 

Appendix  A:  AGS  suggested  that 
Computerized  Flight  Plan  training  be 
specifically  included. 

FAA  Response:  The  FAA  finds  that 
Computerized  Flight  Plan  irainint;  is  not 
appropriate  to  specifically  include  in 
general  areas  of  knowledge,  sines  most 
air  carriers  have  their  own  sophisticated 
computerized  Right  planning  svstem 
Manual  flight  plan  training  is  needed  in 
part  65.  appendix  A.  "Courses"  to 
understand  the  general  concepts  of 
flight  planning.  Specific  knowledge  in 
individual  carrier's  computerized 
programs  is  gained  through  training 
required  under  part  121. 

Paperwork  Reduction  Ad 

Sections  65.63  and  65.70  contain 
information  reporting,  recordkeeping, 
and  3rd  party  notification  requirements 
As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  the  FAA  has  submitted  a  espy 
of  these  sections  to  the  Office  of 
Management  and  Budget  for  its  review. 
The  collection  of  information  was 
approved  and  assigned  OMB  Control 
Number  2120-0648.  No  comments  were 
received  on  this  information  collection 
submission.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currenUy  valid 
Office  of  Management  and  Budget 
(OMB)  control  number. 
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Section  65. 63(a)  requires  that 
application  for  original  approval  of  an 
aircraft  dispatcher  certification  course 
or  tile  renewal  of  approval  of  an  aircraft 
dispatcher  certification  course  must  be 
made  in  writing  to  the  Administrator: 
accompanied  by  two  copies  of  the 
course  outline  required  under  §  65.61(b) 
for  which  approval  is  sought; 
accompanied  by  a  description  of  the 
equipment  and  facilities  to  be  used;  and 
accompanied  by  a  list  of  the  instructors 
and  their  qualifications.  This 
information  is  necessary  for  the  FAA  to 
evaluate  the  applicant's  qualifications 
and  compliance  with  the  requirements 
of  proposed  subpart  C  of  part  63. 

Section  65.53Cc)  requires  that 
application  for  renewal  of  an  approved 
aircraft  dispatcher  certification  course 
must  be  made  within  30  days  preceding 
the  month  the  approval  expires.  This 
will  allow  the  FAA  time  to  review  the 
course  operator's  performance  and 
continued  qualification  for  course 
approval. 

Section  65.63(e)  requires  that  a  course 
operator  who  desires  voluntary 
cancellation  of  an  approved  course  must 
send  a  letter  to  the  Administrator.  This 
will  provide  the  FAA  with 
documentation  showing  the  reason  for 
the  cancellation.  After  the  course  has 
been  canceled,  the  operator  is  reqtiired 
to  send  any  records  to  the  FAA  that  the 
Administrator  requests  so  that  they  will 
be  available  if  needed. 

Section  65.63(f)  requires  that  10  days 
after  the  date  any  ch^ge  in  ownership 
of  the  school  occurs  application  is  made 
for  an  appropriate  amendment  to  the 
approval. 

'The  FAA  estimates  the  annual 
recordkeeping  burden  for  §  65.63  to  be 
71  hours  per  year. 

Section  65.70  reqtiires  that  course 
operators  keep  a  chronological  log  for  3 
years  of  all  instructors,  subjects  covered, 
and  course  examinations  and  results.  In 
addition,  the  course  operator  must 
transmit  to  the  Administrator,  not  later 
than  (anuary  31  of  each  year,  a  report  for 
the  previous  year  that  lists  the  names  of 
all  students  who  graduated,  together 
with  the  results  of  their  aircraft 
dispatcher  certification  courses  and  the 
names  of  all  the  students  who  failed  or 
withdrew,  together  with  the  results  of 
their  aircraft  dispatcher  certification 
courses  or  the  reasons  for  their 
withdrawal.  These  requirements  are 
necessary  for  the  FAA  to  evaluate  the 
quality  of  the  course  and  the  operator's 
compliance  with  part  65. 

Section  65.70(bj  requires  the  course 
operator  to  provide  a  written  statement 
of  graduation  to  each  student  who 
successfiilly  completes  the  approved 
course.  This  requirement  is  necessary  so 


that  the  student  has  documentation  of 
his  or  her  qualification  to  serve  as  an 
aircraft  dispatcher. 

The  FAA  estimates  the  annual 
recordkeeping  burden  br  §  65.70 
compliance  to  be  1440  hours  per  year. 

The  annual  reporting  and 
recordkeeping  burden  for  each  aircraft 
dispatcher  certification  course  operator 
has  not  changed  as  a  result  of  this 
rulemaking.  However,  each  aircraft 
dispatcher  certification  operator  will  be 
required  to  update  the  course 
curriculum  and  training  outline,  which 
will  be  a  one  time  occurrence  of  up  to 
80  hours. 

CompatibiUly  With  ICAO  Standards 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  proposed  regulations 

Regulatory  Evaluation  Summary 

Proposed  and  final  rule  changes  to 
Federal  regulations  must  undergo 
several  economic  analyses.  First, 
Executive  Order  12866  directs  that  each 
Federal  agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
Federal  Aviation  Administration  (FAA) 
has  determined  that  the  final  rule  wiU 
generate  benefits  that  justify  its  costs 
and  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order  or  Department  of  Transportation 
Regulatory  PoUcies  and  Procedures.  The 
final  nde  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  will  not  constitute  a  barrier 
to  international  trade.  In  addition,  this 
final  rule  does  not  contain  any  Federal 
intergovernmental  mandates,  but  does 
contain  a  private  sector  mandate. 
However,  because  expenditures  by  the 
private  sector  will  not  exceed  SI  00 
million  annually,  the  requirements  of 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

This  rule  amends  existing  regulations 
that  define  the  quafification  and 
certification  requirements  for  aircraft 


dispatchers.  Current  regulations 
prescribing  these  requirements  do  not 
reflect  the  significant  technological 
advances  that  have  occurred  in  the 
aviation  industry  and  the  enhancements 
in  training  and  instructional  methods 
that  have  affected  all  aircraft 
dispatchers. 

The  FAA  has  determined  that  the 
final  rule  has  little  affect  on  aviation 
industry  costs,  but  results  in  minor  cost 
savings  for  dispatcher  schools  by 
relieving  them  of  the  burden  to  retain 
records  indefinitely.  Additionally,  the 
rule  consolidates  and  clarifies 
eligibility,  knowledge,  experience,  and 
skill  requirements  among  aircraft 
dispatchers. 

Ordinarily,  a  full  regulatory 
evaluation  of  the  potential  monetary 
costs  that  would  be  imposed  and 
benefits  that  would  be  generated  is 
prepared  for  all  FAA  rulemaking 
actions.  For  this  final  rule,  however,  a 
full  regiUatory  evaluation  is 
unwarranted  because  litde  costs  will  be 
imposed  on  the  U.S.  aviation 
community.  Thus,  the  FAA  has  not 
prepared  a  full  regulatory  evaluation  for 
the  docket. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  nde 
and  of  appUcable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 


This  rule  will  impact  entities 
regulated  by  Part  65.  This  final  rule  will 
not  impose  any  additional  costs  on 
small  entities  covered  by  these  changes 
to  Part  65.  Accordingly,  the  Federal 
Aviation  Administration  certifies  that 
this  rule  will  not  have  a  significant 
econonuc  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

This  final  rule  will  not  impose  a 
competitive  disadvantage  to  either  U.S. 
air  carriers  doing  business  abroad  or 
foreign  air  carriers  doing  business  in  the 
United  States.  This  assessment  is  based 
on  the  fact  that  this  rule  will  not  impose 
any  additional  costs  on  the  aviation 
industry.  This  final  rule  will  have  no 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  affect  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 

Federalism  ImpUcalions 

The  regulations  herein  will  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  assessment 

Energy  ImiMCt 

The  energy  impact  of  this  final  rule 
has  been  assessed  in  accordance  with 
the  Energy  Policy  and  Conservation  Act 
(EPCA)  and  Public  Law  94-163,  as 
amended  (42  U.S.C.  6362).  It  has  been 
determined  that  this  proposed  rule  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  65 

Air  traffic  controllers.  Aircraft. 
Aircraft  dispatchers.  Airmen,  Airports, 
Reporting  and  recordkeeping 
requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  65,  Chapter  I,  Code  of 
Federal  Regulations,  as  follows: 

PART  65— CERTinCATION:  AIRMEN 
OTHER  THAN  FUGHT 
CREWMEMBERS 

1 .  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44703.  44707.  44'09-44711,  45102-45103, 
45301-45302. 


2.  Subpart  C  of  part  65  is  revised  to 
read  as  follows: 

Subpart  C— Aircraft  Oiapatciwn 

Sec. 

65.51    Certificate  required. 

65.53    Eligibility  requiraraenls:  General. 

65.55    Knowledge  requirements. 

65.57    Experience  or  training  requirements. 

65.59    Skill  requiremenLs. 

65.61     Aircraft  dispatcher  certification 

courses:  Content  and  minimum  hours. 
65.63    Aircraft  dispatcher  certification 

courses:  Application,  duration,  and  other 

general  requirements. 
65.65    Aircraft  dispatcher  certification 

courses:  Training  facilities. 
65.67    Aircraft  dispatcher  certification 

courses:  Personnel. 
65.70    Aircraft  dispatcher  certification 

courses:  Records. 

Subpart  C— Aircraft  Diapatchers 

S  65.51     Certificate  required. 

(a)  No  person  may  act  as  an  aircraft 
dispatcher  (exercising  responsibility 
with  the  pilot  in  command  in  the 
operational  control  of  a  flight)  in 
coimection  with  any  civU  aircraft  in  air 
commerce  unless  that  person  has  in  his 
or  her  personal  possession  an  aircraft 
dispatcher  certificate  issued  under  this 
subpart. 

(d)  Each  person  who  holds  an  aircraft 
dispatcher  certificate  must  present  it  for 
inspection  upon  the  request  of  the 
Administrator  or  an  authorized 
representative  of  the  National 
Transportation  Safety  Board,  or  of  any 
Federal,  State,  or  local  law  enforcement 
officer. 

S6S.S3    Eligibility  requirements:  General. 

(a)  To  he  eligible  to  take  the  aircraft 
dispatcher  knowledge  test,  a  person 
must  be  at  least  21  years  of  age. 

(b)  To  be  eligible  for  an  aircraft 
dispatcher  certificate,  a  person  must — 

(1)  Be  at  least  23  years  of  age; 

(2)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language: 

(3)  Pass  the  required  knowledge  test 
prescribed  by  §65.55  of  this  part; 

(4)  Pass  the  required  practical  test 
prescribed  by  §  65.59  of  this  part;  and 

(5)  Comply  with  the  requirements  of 
§65.57  of  diis  part. 

J  S5.SS    KrMiwIailge  requirements. 

(a)  A  person  who  applies  for  an 
aircraft  dispatcher  certificate  must  pass 
a  knowledge  test  on  the  following 
aeronautical  knowledge  areas: 

(1)  Applicable  Federal  Aviation 
Regulations  of  this  chapter  that  relate  to 
airline  transport  pilot  privileges, 
limitations,  and  flight  operations; 

(2)  Meteorology,  including  knowledge 
of  and  effects  of  fronts,  frontal 
characteristics,  cloud  formations,  icing, 
and  upper-air  data; 


(3)  General  system  of  weather  and 
NOT  AM  collection,  dissemination, 
interpretation,  and  use; 

(4)  Interpretation  and  use  of  weather 
charts,  maps,  forecasts,  sequence 
reports,  abbreviations,  and  symbols; 

(5)  National  Weather  Service 
functions  as  they  pertain  to  operations 
in  the  National  Airspace  System; 

(6)  Windshear  and  microburst 
awareness,  identification,  and 
avoidance; 

(7)  Principles  of  air  navigation  under 
instrument  meteorological  conditions  in 
the  National  Airspace  System; 

(8)  Air  traffic  control  procedures  and 
pilot  responsibilities  as  they  relate  to 
enroute  operations,  terminal  area  and 
radar  operations,  and  instrument 
departiire  and  approach  procedures; 

(9)  Aircraft  loading,  weight  and 
balance,  use  of  charts,  graphs,  tables, 
formulas,  and  computations,  and  their 
effect  on  aircraft  performance; 

(10)  Aerodynamics  relating  to  an 
aircraft's  flight  characteristics  and 
performance  in  normal  and  abnormal 
flight  regimes; 

(11)  Human  factors; 

(12)  Aeronautical  decision  making 
and  judgment:  and 

(13)  Crew  resource  management, 
including  crew  communication  and 
coordination. 

(b)  The  applicant  must  present 
documentary  evidence  satisfactory  to 
the  administrator  of  having  passed  an 
aircraft  dispatcher  knowl^ge  test 
within  the  preceding  24  calendar 
months. 

§65.57    Experience  or  training 
requlrcmentt. 

An  applicant  for  an  aircraft  dispatcher 
certificate  must  present  documentary 
evidence  satisfactory  to  the 
Administrator  that  he  or  she  has  the 
experience  prescribed  in  paragraph  (a) 
of  this  section  or  has  accomplished  the 
training  described  in  paragraph  (b)  of 
this  section  as  follows: 

(a)  A  total  of  at  least  2  years 
experience  in  the  3  years  before  the  date 
of  application,  in  any  one  or  in  any 
combination  of  the  following  areas: 

(1 )  In  military  aircraft  operations 
as  a — 

(i)  Pilot; 

(ii)  Flight  navigator;  or 

(iii)  Meteorologist. 

(2)  In  aircraft  operations  conducted 
under  part  1 21  of  this  chapter  as — 

(i)  An  assistant  in  dispatching  air 
carrier  aircraft,  under  the  direct 
supervision  of  a  dispatcher  certificated 
under  this  subpart: 

(ii)  A  pilot; 

(iii)  A  flight  engineer;  or 

(iv)  A  meteorologist. 
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(3)  In  aircraft  operations  as — 
(i)  An  Air  Traffic  Controller;  or 
(ii)  A  Flight  Service  Specialist. 

(4)  In  aircraft  operations,  performing 
other  duties  that  the  Administrator  finds 
provide  equivalent  experience. 

(b)  A  statement  of  graduation  issued 
or  revalidated  in  accordance  with 
§65. 70(b)  of  this  part,  showing  that  the 
person  has  successfully  completed  an 
approved  aircraft  dispatcher  course. 

SS5.59    Skill  raquiranwnts. 

An  applicant  for  an  aircraft  dispatcher 
certificate  must  pass  a  practical  test 
given  by  the  Administrator,  with  respect 
to  any  one  type  of  large  aircraft  used  in 
air  carrier  operations.  The  practical  test 
must  be  based  on  the  aircraft  dispatcher 
practical  test  standards,  as  published  by 
the  FAA.  on  the  items  outlined  in 
appendix  A  of  this  part. 

I  SS.61    Aircraft  dltpatdiar  certification 
ccHiraes:  Content  and  minimum  hours. 

(a)  An  approved  aircraft  dispatcher 
certification  course  must: 

(1)  Provide  instruction  in  the  areas  of 
knowledge  and  topics  listed  in 
appendix  A  of  this  part: 

(2)  Include  a  minimum  of  200  hours 
of  instruction. 

(b)  An  applicant  for  approval  of  an 
aitaaA  dispatcher  course  must  submit 
an  outline  that  describes  the  major 
topics  and  subtopics  to  be  covered  and 
the  number  of  hours  proposed  for  each. 

(c)  Additional  subject  headings  for  an 
aircraft  dispatcher  certification  course 
may  also  be  included,  however  the 
hours  proposed  for  any  subjects  not 
listed  in  appendix  A  of  this  part  must 
be  in  addition  to  the  mininiiim  200 
course  hours  required  in  paragraph  (a) 
of  this  section. 

(d)  For  the  purpose  of  completing  an 
approved  course,  a  student  may 
substitute  previous  experience  or 
training  for  a  portion  of  the  minjnium 
200  hours  of  training  The  course 
operator  determines  the  number  of 
hours  of  credit  based  on  an  evaluation 
of  the  experience  or  training  to 
determine  if  it  is  comparable  to  portions 
of  the  approved  course  curriculum.  The 
credit  allowed,  including  the  total  hours 
and  the  basis  for  it.  must  be  placed  in 
the  student's  record  required  by 
S65.70(a)  of  this  part. 

§65.63    Aircraft  dispatcher  certification 
courses:  Application,  duration,  and  ottier 
ganerai  requirements. 

(a)  Application.  Application  for 
original  approval  of  an  aircraft 
dispatcher  certification  course  or  the 
renewal  of  approval  of  an  aircraft 
dispatcher  certification  course  under 
this  part  must  be: 


(1)  Made  in  writing  to  the 
Administrator: 

(2J  Accompanied  by  two  copies  of  the 
course  outline  required  under  §  65.61(b) 
of  this  part,  for  which  approval  is 
sought: 

(3)  Accompanied  by  a  description  of 
the  equipment  and  facilities  to  be  used: 
and 

(4)  Accompanied  by  a  list  of  the 
instructors  and  their  qualifications. 

(b)  Duration.  Unless  withdrawn  or 
canceled,  an  approval  of  an  aircraft 
dispatcher  certification  course  of  study 
expires: 

(1)  On  the  last  day  of  the  24th  month 
ftom  the  month  the  approval  was 
issued:  or 

(2)  Except  as  provided  in  paragraph  (f) 
of  this  section,  on  the  date  that  any 
change  in  ownership  of  the  school 
occurs. 

(c)  Renewal.  Application  for  renewal 
of  an  approved  aircraft  dispatcher 
certification  course  must  be  made 
within  30  days  preceding  the  month  the 
approval  expires,  provided  the  course 
operator  meets  the  following 
requirements: 

U)  At  least  SO  percent  of  the  graduates 
from  that  aircraft  dispatcher 
certification  course,  who  appUed  for  the 
practical  test  required  by  §  65.59  of  this 
part,  passed  the  practical  test  on  their 
first  attempt:  and 

(2)  The  aircraft  dispatcher 
certification  course  continues  to  meet 
the  requirements  of  this  subpart  for 
course  approval. 

(d)  Course  revisions.  Requests  for 
approval  of  a  revision  of  the  course 
outline,  facilities,  or  equipment  must  be 
in  accordance  with  paragraph  (a)  of  this 
section.  Proposed  revisions  of  the 
course  outline  or  the  description  of 
facilities  and  equipment  must  be 
submitted  in  a  format  that  will  allow  an 
entire  page  or  pages  of  the  approved 
outline  or  description  to  be  removed 
and  replaced  by  any  approved  revision. 
The  list  of  instructors  may  be  revised  at 
any  time  without  request  for  approval, 
provided  the  minimum  requirements  of 
§  65.67  of  this  part  are  maintained  and 
the  Admiiustrator  is  notified  in  writing. 

(e)  Withdrawal  or  cancellation  of 
approval.  Failure  to  continue  to  meet 
the  requirements  of  this  subpart  for  the 
approval  or  operation  of  an  approved 
aircraft  dispatcher  certification  course  is 
grounds  for  withdrawal  of  approval  of 
the  course.  A  course  operator  may 
request  cancellation  of  course  approval 
by  a  letter  to  the  Administrator.  The 
operator  must  forward  any  records  to 
the  FAA  as  requested  by  the 
Administrator. 

(f)  CSiange  in  ovmership.  A  change  in 
ownership  of  a  part  65,  appendix  A- 


approved  course  does  not  terminate  that 
aircraft  dispatcher  certification  course 
approval  if,  within  10  days  after  the  date 
that  any  change  in  ownership  of  the 
school  occurs: 

(1)  Application  is  made  for  an 
appropriate  amendment  to  the  approval: 
and 

(2)  No  change  in  the  facilities, 
personnel,  or  approved  aircraft 
dispatcher  certification  course  is 
involved. 

(g)  Change  in  name  or  location.  A 
change  in  name  or  location  of  an 
approved  aircraft  dispatcher 
certification  course  does  not  invalidate 
the  approval  if.  within  10  days  after  the 
date  that  any  change  in  name  or  location 
occurs,  the  course  operator  of  the  part 
65,  appendix  A-approved  course 
notifies  the  Administrator,  in  writing,  of 
the  change. 

$65.65    Aircraft  dispatcher  certification 
courses:  Training  facilities. 

An  applicant  for  approval  of  authority 
to  operate  an  aircraft  dispatcher  course 
of  study  must  have  facilities, 
equipment,  and  materials  adequate  to 
provide  each  student  the  theoretical  and 
practical  aspects  of  aircraft  dispatching. 
Each  room,  training  booth,  or  other 
space  used  for  instructional  purposes 
must  be  temperature  controlled,  lighted, 
and  ventilated  to  conform  to  local 
building,  sanitation,  and  health  codes. 
In  addition,  the  training  facility  must  be 
so  located  that  the  students  in  that 
facility  are  not  distracted  by  the 
instruction  conducted  in  other  rooms. 

$65.67    Aircraft  dispatcher  certification 
courses:  Personnel. 

(a)  Each  applicant  for  an  aircraft 
dispatcher  certification  course  must 
meet  the  following  personnel 
requirements: 

(1)  Each  applicant  must  have 
adequate  personnel,  including  one 
instructor  who  holds  an  aircraft 
dispatcher  certificate  and  is  available  to 
coordinate  all  training  course 
instruction. 

(2)  Each  applicant  must  not  exceed  a 
ratio  of  25  students  for  one  instructor. 

(b)  The  instructor  who  teaches  the 
practical  dispatch  applications  area  of 
the  appendix  A  course  must  hold  an 
aircraft  dispatchers  certificate 

§65.70    Aircraft  dispatcher  certification 
csurses:  Records.  " 

(a)  The  operator  of  an  aircraft 
dispatcher  course  must  maintain  a 
record  for  each  student,  including  a 
chronological  log  of  all  instructors, 
subjects  covered,  and  course 
examinations  and  results.  The  record 
must  be  retained  for  at  least  3  years  after 
graduation.  The  course  operator  also 
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must  prepare,  for  its  records,  and 
transmit  to  the  Administrator  not  later 
than  January  31  of  each  year,  a  report 
containing  the  following  information  for 
the  previous  year: 

(1)  The  names  of  all  students  who 
graduated,  together  with  the  results  of 
their  aircraft  dispatcher  certification 
courses. 

(2)  The  names  of  all  the  students  who 
failed  or  withdrew,  together  with  the 
results  of  their  aircraft  dispatcher 
certification  courses  or  the  reasons  for 
their  withdrawal. 

(b)  Each  student  who  successfully 
completes  the  approved  aircraft 
dispatcher  certification  course  must  be 
given  a  written  statement  of  graduation, 
which  is  valid  for  90  days.  After  90 
days,  the  course  operator  may  revalidate 
the  graduation  certificate  for  an 
additional  90  days  if  the  course  operator 
determines  that  the  student  remains 
proficient  in  the  subject  areas  listed  in 
appendix  A  of  this  part. 

3.  Appendix  A  to  part  65  is  revised  to 
read  as  follows: 

Appendix  A  to  Part  85 — Aircraft 
Dispatcher  Courses 

Overview 

This  appendix  sets  Forth  the  areas  of 
knowledge  necessary  to  perform  dispatcher 
functions.  The  items  listed  below  indicate 
the  minimum  set  of  topics  that  must  be 
covered  in  a  training  course  for  aircraft 
dispatcher  certification.  The  order  of 
coverage  is  at  the  discretion  of  the  approved 
school.  For  the  latest  technological 
advancements  refer  to  the  Practical  Test 
Standards  as  published  by  the  FAA. 
1.  Regulations 

A.  Subpart  C  of  this  part: 

B.  Parts  1.  25.  61.  71.  91,  121,  139,  and  175. 
of  this  chapter: 

C  49  CFR  pan  830: 
D.  General  Operating  Manual. 
U.  Meteorology 
A,  Basic  Weather  Studies 
(1]  The  earth's  motion  and  its  effects  on 
weather. 

(2)  Analysis  of  the  following  regional 
weather  types,  characteristics,  and 
structures,  or  combinations  thereof: 

(a)  Maritime, 
(hi  Continental. 

(c)  Polar. 

(d)  Tropical. 

(3)  Analysis  of  the  following  local  weather 
types,  characteristics,  and  structures  or 
combinations  thereof: 

(a)  Coastal. 

(b)  Mountainous, 
(cj  Island. 

(d)  Plains. 

(4)  The  following  characteristics  of  the 
atmosphere: 

(a)  Layers. 

(b)  Composition. 

(c)  Global  Wind  Patterns. 

(d)  Ozone. 

(5)  Pressure: 

fa)  Units  of  Measure. 


fb)  Weather  Systems  Characteristics. 

(c)  Temperature  Effects  on  Pressure. 

(d)  Altimeters. 

(e)  i*Tessure  Gradient  Force. 

(0  Pressure  Pattern  Flying  Weather. 

(6)  Wind: 

(a)  Major  Wind  Systems  and  Coriolis  Force. 

(b)  jetstreams  and  their  Characteristics. 

(c)  Local  Wind  and  Related  Terms. 

(7)  States  of  Mailer: 

(a)  Solids,  Uquid.  and  Gases. 

(b)  Causes  of  change  of  state. 

(8)  Clouds: 

(a)  Composition.  Formation,  and 
Dissipation. 

(b)  Types  and  Associated  Precipitation. 

(c)  Use  of  Cloud  ICnowledge  in  Forecasting. 

(9)  Fog: 

(a)  Causes,  Formation,  and  Dissipation. 
(b|  Types. 
(10) Ice: 

(a)  Causes.  Fonnation,  and  Dissipation. 

(b)  Types. 

(11)  Stability/Instability: 

(a)  Temperature  Lapse  Rats,  Convection. 

(b)  Adiabatic  Processes. 

(c)  Lifting  Processes. 

(d)  Divergence 

(e)  Convergence. 
(121  Turbulence; 

(a)  Jetstream  Associated. 

(b)  Pressure  Pattern  Recognition. 

(c)  Low  L.evel  Windshear. 

(d)  Mountain  Waves. 

(e)  Thunderstorms. 

(fl  Clear  Air  Turbulence. 

(13)  Airmasses: 

(a)  ClassiflcaUon  and  Characteristics. 

(b)  Source  Regions. 

(c)  Use  of  Airmass  ICnowledge  in 
Forecasting. 

(14)  Fronts: 

(a)  Structure  and  Characteristics.  Both 
Vertical  and  Horizontal. 

(b)  Frontal  Types. 

(c)  Frontal  Weather  Flying. 

(15)  Theory  of  Storm  Systems: 

(a)  Thunderstorms. 

(b)  Tornadoes. 

(c)  Hurricanes  and  Typhoons. 

(d)  Microbursts. 

(e)  Causes,  Formation,  and  Dissipation. 
B.  Weather,  Aruilysis,  and  Forecasts 
(1)  Observations; 

(a)  Surface  Observations. 

(i)  Observations  made  by  certified  tveather 

oljserver. 
(ii)  Automated  Weather  Observations, 
(h)  Terminal  Forecasts. 

(c)  Significant  En  route  Reports  and 
Forecasts. 

(i)  Pilot  Reports. 

(ii)  Area  Forecasts. 

(iii)  Sigmets,  Airmets. 

(iv)  Center  Weather  Advisories. 

(d)  Weather  Imagery, 
(i)  Surface  Analysis, 
(ii)  Weather  Depiction. 

(iii)  Significant  Weather  Prognosis, 
(iv)  Winds  and  Temperature  Aloft, 
(v)  Tropopause  Chart, 
(vi)  Composite  Moisture  Stability  Chart, 
(vii)  Surfact  Weather  Prognostic  Chart 
(viii)  Radar  Meteorology, 
(ix)  SatelUte  Meteorology, 
(x)  Other  charts  as  applicable. 


(e)  Meteorological  Information  Data 

Ckillection  Systems. 
(2)  Data  Collection.  Analysis,  and  Forecast 

Facilities. 
13)  Service  Outlets  Providing  Aviation 

Weather  Products. 
C.  Weather  Related  Airoaft  Hazards 

(1)  Crosswinds  and  Gusts. 

(2)  Contaminated  Runways. 

(3J  Restrictions  to  Surface  Visibility. 
(4lTurbulence  and  Windshear 

(5)  Icing. 

(6)  Thunderstorms  and  Micraburst 

(7)  Volcanic  Ash. 
in.  Navigation 

A.  Study  of  the  Earth 

(1)  Time  reference  and  location  (0 
Longitude.  UTC) 

(2)  Definitions. 

(3)  Projections. 

(4)  Chans. 

B.  Chan  Reading.  Application,  and  Use. 

C.  National  Airspace  Plan. 

D.  Navigation  Systems. 

E.  Airborne  Navigation  Instruments. 

F.  Instrument  Approach  Procedures. 
(1}  Transition  Procedures. 

(2)  Precision  Approach  {Procedures. 

(3)  Non-precision  Approaci]  Procedures. 

(4)  Minimums  and  the  relationship  to 
weather. 

G.  Special  Navigation  and  OperaUons. 

(1)  Nonh  AllanUc 

(2)  Pacific- 
is)  Global  Differences. 

IV.  AIRCRAFT 

A.  Aircraft  Flight  Manual. 

B.  Systems  Overview. 

(1)  Flight  conUols. 

(2)  Hydraulics. 

(3)  Elecuical. 

(4)  Air  Conditioning  and  Pressurization. 

(5)  Ice  and  Rain  protection. 

(6)  Avionics,  Communication,  and 
Navigation. 

(7)  Powerplants  and  Auxiliary  Power 
Units. 

(8)  Emergency  and  Abnormal  Procedures. 

(9)  Fuel  Systems  and  Sources. 

C.  Minimum  Equipment  List/COnfiguration 
Deviation  Last  {MEUCDL)  and 
Applications. 

D.  Performance. 

(1)  Aircraft  in  general. 

(2)  Principles  of  flight; 

(a)  Group  one  aircraft. 

(b)  Group  two  aircraft 

(3)  Aircraft  Limitations. 

(4)  Weight  and  Balance. 

(5)  Flight  instnunent  errors. 

(6)  Aircraft  performance; 

(a)  Take-off  performance. 

(b)  En  route  performance. 

(c)  Landing  performance. 

V.  Conmiunications 

A.  Regulatory  requirements. 

B.  Communication  Protocol. 

C.  Voice  and  Data  Communications. 

D.  Notice  to  Airmen  (NOTAMSl. 

E.  Aeronautical  Publications. 

F.  Abnormal  Procedures. 

VI.  Air  Traffic  COntrol 

A.  Responsibilities. 

B.  Facilities  and  Equipment. 

C  Airspace  classification  and  route 
structure. 
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D.  Flight  Plans. 

(1)  Domestic. 

(2)  International. 

E.  Separation  Minimums. 

F.  Priority  Handling. 

G.  Holding  Procedures. 
H.  Traffic  Management. 

VII.  Emergency  and  Abnormal  Procedures 

A.  Security  measures  on  the  ground. 

B.  Security  measures  in  the  air. 

C.  FAA  responsibility  and  services. 

D.  Collection  and  dissemination  of 
information  on  overdue  or  missing 
aircraft. 

E.  Means  of  declaring  an  emergency. 

F.  Responsibility  for  declaring  an 
emergency. 

G.  Required  reporting  of  an  emergency. 
H,  NTSB  reporting  requirements. 

vni.  Practical  Dispatch  Applications 
A.  Human  Factors. 

(1)  Decisionmaking: 

(a)  Situation  Assessment. 

(b)  Generation  and  Evaluation  of 
Alternatives. 

(i)  Tradeo^  and  Prioritization, 
(ii)  Contingency  Planning. 

(c)  Support  Tools  and  Technologies. 

(2)  Human  Error: 

(a)  Causes. 

(i)  Individual  and  Organizational  Factors. 
(ii)  Technology-Induced  Error. 

(b)  Prevention. 

(c)  Detection  and  Recovery. 

(3)  Teamwork: 

(a)  Communication  and  Information 
Exchange. 


{b}  Cooperative  and  Distributed  Problem- 
Solving. 

(c)  Resource  Management. 

(i)  Air  Traffic  Control  (ATC)  activities  and 
workload. 

(ii)  Flightcrew  activities  and  workload. 

(iii)  Maintenance  activities  and  workload. 

(iv)  Operations  Control  Staff  activities  and 
workload. 

B.  Applied  Dispatching. 

(1)  Briefing  techniques.  Dispatcher,  Pilot. 

(2)  Preflight: 

(a)  Safety. 

(b)  Weather  Analysis, 
(i)  Satellite  imagery. 

(ii)  Upper  and  lower  altitude  charts, 
(iii)  Signiticant  en  route  reports  and 

forecasts, 
(iv)  Surface  charts, 
(v)  Surface  observations, 
(vi)  Terminal  forecasts  and  orientation  to 

Enhanced  Weather  Information  System 

(EWINS). 

(c)  NOTAMS  and  airport  conditions. 

(d)  Crew. 

(i)  Qualifications, 
(ii)  Limitations. 

(e)  Aircraft, 
(i)  Systems. 

(ii)  Navigation  instruments  and  avionics 

systems, 
(iii)  Flight  instruments, 
(iv)  Operations  manuals  and  MEL/CDL. 
(v)  Performance  and  limitations. 

(f)  Flight  Planning, 
(i)  Route  of  flight. 


1.  Standard  Instrument  Departures  and 
Standard  Terminal  Arrival  Routes. 

2.  En  route  charts. 

3.  Operational  altitude. 

4.  Departure  and  arrival  charts, 
(ii)  Minimum  departure  fuel. 

1.  Climb. 

2.  Cruiso. 

3.  Descent. 

(g)  Weight  and  balance, 
(h)  Economics  of  flight  overview 
(Performance.  Fuel  Tankering). 
(i)  Decision  to  operate  the  flight. 
{))  ATC  flight  plan  filing, 
(k)  Flight  documentation. 
(i)  Flight  plan, 
(ii)  Dispatch  release. 

(3)  Authorize  flight  departure  with 
concurrence  of  pilot  in  command. 

(4)  In-flight  operational  control: 

(a)  Current  situational  awareness. 

(b)  Information  exchange. 

(c)  Amend  original  flight  release  as 
required. 

(5)  Post-Flight: 

(a)  Arrival  verification. 

(b)  Weather  debrief. 

(c)  Plight  irregularity  reports  as  required. 
Issued  in  Washington,  DC,  on  December  2, 

1999. 

Jane  F.  Garvey, 

Administrator. 

[FR  Doc.  9&-31707  Filed  12-7-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  e4.215V] 

Office  of  Educational  Research  and 
Improvement;  Fund  for  the 
Improvement  of  Education: 
Partnerships  in  Character  Education 
Pilot  Projects:  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2000 

Purpose  of  Program:  The  purpose  of 
the  Fund  for  the  Improvement  of 
Education  (FIE)  is  to  support  nationally 
significant  programs  to  improve  the 
quality  of  education,  assist  all  students 
to  meet  challenging  State  content 
standards,  and  contribute  to  the 
achievement  of  the  National  Education 
Goals.  The  purpose  of  this  competition 
is  to  support  pUot  projects  that  design 
and  implement  character  education 
programs  as  a  way  to  address  the 
broader  FIE  objectives. 

Eligible  Applicants:  Only  State 
educational  agencies,  in  partnership 
with  one  or  more  local  educational 
agencies,  may  apply  for  grants  under 
this  program. 

The  term  "State  educational  agency" 
means  the  agency  primarily  responsible 
for  the  State  supervision  of  public 
elementary  and  secondary  schools  (20 
U.S.C.  8011(28)). 

The  term  "local  educational  agency" 
means — 

(1)  A  public  board  of  education  or 
other  public  authority  legally 
constituted  within  a  State  for  either 
administrative  control  or  direction  of,  or 
to  perform  a  service  function  for,  public 
elementary  or  secondary  schools  in  a 
city,  county,  township,  school  district, 
or  other  political  subdivision  of  a  State, 
or  for  such  combination  of  school 
districts  or  coimties  as  are  recognized  in 
a  State  as  an  administrative  agency  for 
its  public  elementary  or  secondary 
schools. 

(2)  The  term  includes  any  other 
public  institution  or  agency  having 
administrative  control  and  direction  of 
a  public  elementary  or  secondary 
school. 

(3)  The  term  includes  an  elementary 
or  secondary  school  funded  by  the 
Bureau  of  Indian  Affairs  but  only  to  the 
extent  that  such  inclusion  makes  such 
school  eligible  for  programs  for  which 
specific  eligibility  is  not  provided  to 
such  school  in  another  provision  of  law 
and  such  school  does  not  have  a  student 
population  that  is  smaller  than  the 
student  population  of  the  local 
educational  agency  receiving  assistance 
under  this  chapter  with  the  smallest 
student  population,  except  that  such 
school  shall  not  be  subject  to  the 
jurisdiction  of  any  State  educational 


agency  other  than  the  Bureau  of  Indian 
Affairs  (20  U.S.C.  8011  (18)). 

Applications  Available:  12/13/1999. 

Deadline  for  Receipt  of  Applications: 
02/11/2000. 

We  must  receive  all  applications  on  or 
before  this  date.  This  requirement  takes 
exception  to  the  Education  Department 
General  Administrative  regulations 
(EDGAR),  34  CFR  75.102.  Under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
However,  this  exception  to  EDGAR 
makes  procedural  changes  only  and 
does  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C. 
553(b)(A),  the  Assistant  Secretary  for  the 
Office  of  Educational  Research  and 
Improvement  has  determined  that 
proposed  rulemaking  is  not  required. 

Deadline  for  Intergovernmental 
fleview;  4/11/2000. 

Available  Funds:  Up  to  $2,000,000. 

Estimated  Range  of  Awards: 
S100,000-$l  ,000,000. 

Estimated  Average  Size  of  Awards: 
$350,000. 

Maximum  Award:  We  will  reject  an 
application  that  proposes  a  budget 
exceeding  a  total  of  $1 ,000,000  for  the 
entire  project  period. 

Estimated  Number  of  Awards:  Up  to 
10. 

Budget  Period:  12  months. 

Project  Period:  Up  to  60  months. 

Note:  The  DepartmeDt  is  not  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  parts  74.  75,  77,  79,  80,  81,  82,  85, 
86,  98,  and  99:  and  (b)  The  regulations 
in  34  CFR  part  299 
SUPPLEMENTARY  MF0RMAT10N:  The 
statute  governing  the  Partnerships  in 
Character  Education  Pilot  Projects 
program  limits  the  total  amount 
awarded  to  any  State  to  $1,000,000  and 
the  funding  period  to  five  years,  of 
which  not  more  than  one  year  may  be 
used  for  planning  and  program  design. 
Each  applicant,  operating  within  these 
parameters,  may,  in  designing  character 
education  activities,  determine  the 
combination  of  funds  and  time  that  is 
most  appropriate.  For  example,  one 
applicant  may  request  $500,000  per  year 
for  two  years,  another  may  request 
$100,000  for  the  first  year,  $400,000  for 
the  second  and  third  years,  and 
$100,000  for  the  fourth  year,  and  a  third 
may  request  $200,000  per  year  for  five 
years.  In  preparing  your  application, 
you  should  take  special  care  to  provide 
a  timeline  and  a  narrative  that  explains 
the  costs  requested  for  each  budget 


period.  Under  the  Character  Education 
program.  State  educational  agencies 
provide  technical  and  professional 
assistance  to  local  educational  agencies 
in  the  development  and  implementation 
of  curricultim  materials,  teacher 
training,  and  other  activities  related  to 
character  education.  You  must  propose 
projects  designed  to  develop  character 
education  programs  that  incorporate  the 
following  elements  of  character: 

(a)  Caring. 

(b)  Civic  virtue  and  citizenship. 

(c)  lustice  and  fairness. 

(d)  Respect. 

(e)  Responsibility. 
(15  Trustworthiness. 

(g)  Any  other  elements  deemed 
appropriate  by  the  members  of  the 
partnership.  Other  program 
requirements  are  described  in  the 
application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Farrai,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  room  502J,  Washington,  DC 
20208-5645.  Telephone:  (202)  219- 
1301.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 
FOR  APPUCATKJNS  CONTACT:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398.  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-^77-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  via  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html 

Or  you  may  contact  ED  Pubs  at  its  E- 
mail  address:  edpubs@inet.ed.gov 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.215V. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
Usted  under  FOR  FURTHER  INFORMATION 
COffTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
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Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov.fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  fi^e  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 


U.S.  Government  Printing  Office  (GPO), 
toll  bee,  at  1-888-293-6498;  or  in  the 
Washington.  DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  docutneot 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


Access  at:  http://ivww.access.gpo.gov/nam/ 
index. html 

Program  Authority:  20  U.S.C.  8003. 

Dated:  Decemller  3.  1999. 
C.  Kent  McGuire. 

Assistant  Secretary  Office  of  Educational 
Research  and  Improvement. 
"[FR  I3oc  99-31775  Filed  12-7-99;  8:45  am] 
BUjNa  cooE  «io»-(n-« 
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68034.  68292.  68293 

63 67789,67793 

82 68039 

122 „ 68722 

123 68722 

124 68722 

141 _ 67450 

143 -_ 67450 

144 68546 

145 68546 

146 68546 

180 68044,  68046.  68631 

300 68052 

Propoaed  Rutaa: 

50 68659 

52 67222,  67534,  67535. 

68065.68066 

70 68066 

81 68659 

85 _ 68310 

86 68310 

194 68661 

372 68311 

41CFR 

Ch.  301 67670 

300-3 67670 

301-10.... 67670 


42CFR 


433             

67223 

438 

67223 

4SCFR 

1641 

67501 

Prapoawl  RuIm: 

270 

68202 

2522 

67235 

2525 

67235 

46CFR 

28 67170 

30 67170 

32 67170 

34 _- 67170 

35 „ 67170 

38 _ 67170 

39 67170 

54 67170 

56 67170 

58 „ 67170 

61 67170 

63 67170 

76 67170 

77 67170 

78 67170 

92 _ 67170 

95 67170 

96 67170 

97 671 70 

105 67170 

108 - 67170 

109 67170 

110 67170 

111 67170 

114 67170 

119 67170 

125 67170 

1 51 - 671 70 

153 67170 

154 67170 

160 67170 

161 67170 

162 67170 

163 67170 

164 67170 

170 _....67170 


174 67170 

175 67170 

182 67170 

190 67170 

193 67170 

196 „ 67170 

199 „ 67170 

47CFR 

Ch.  1 68053 

36 67372. 

67416 

51 68637 

54 67372, 

67416 

69 _ 67372 

76 67193, 

67198 

90 67199 

PropOMSO  RuIm: 

73 67236.  67535.  68662, 

68663.  68664,  68665 

4aCFR 


1 67986 

12 67992 

13 - 67992 

22 67986, 

67992 

25 67446 

30.„ 67814 

52  - 67446,  67986,  67992 

919 68072 

952 68072 

SOCFR 

17 68508 

600 67511 

649 68228 

679 68054,68228 

PrapOMd  Rij4«s: 

17 67814 

226 67536 

648 _ 67551 

679 67555 


REMINDERS 

The  items  in  this  list  were 
editohally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  8, 
1999 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  Systefn; 
Cooperative  funding: 

contributions  for 

cooperative  wot1<. 

re<mbursat)(e  payments  t>y 

cooperators,  and 

protection  of 

Government's  interest; 

published  11-8-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 


"Harm"  definition:  published 
11-8-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

California:  published  11-8-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 
Tebufenozide:  published  12- 
8-99 
FEDERAL  RESERVE 
SYSTEM 

Board  of  Governors 
employees:  ethical  conduct: 
published  12-8-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Paper  and  paperboard 
components — 
Acrylamide  polymer  with 
sodium  2-acrylamido-2- 
methylpropanesulfate: 
published  12-8-99 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Extension  of  distance 
Mexican  nationals  may 
travel  into  U.S.  without 
obtaining  additional 
immigration  documentation 
at  selected  Anzona  ports- 


of-entry;  published  12-8- 
99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Connecticut:  published  11-8- 

99 
Maine:  published  11-8-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 
published  11-3-99 
Robinson  Helicopter  Co.; 
published  11-3-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricuttural  Marketing 
Service 

Peanuts,  domestically 
produced  and  imported; 
comments  due  by  12-17-99; 
published  10-18-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  12-14-99: 
published  10-16-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Turtle  excluder  devices: 
comments  due  by  12- 
13-99:  published  10-13- 
99 
Sea  turtle  conservation; 
summer  flounder  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
14-99;  published  10-16- 
99 
Fishery  conservation  and 
management: 

Caribbean.  Gulf,  and  South 
Atlantic  fisheries  and  Gulf 
of  Mexico  stone  crab — 
Reef  fish,  red  dnjm,  etc.; 
comments  due  by  12- 
17-99;  published  11-2- 
99 
DEFENSE  DEPARTMENt 
Air  Force  Department 
Privacy  Act,  implementation, 
comments  due  by  12-17-99: 
published  10-18-99 


ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products:  energy 
conservation  program: 
Dishwashers:  test 
procedures;  comments 
due  by  12-13-99: 
published  9-28-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control:  new 
motor  vehicles  and  engines: 
Heavy  duty  highway  engines 
and  vehicles  (2004  and 
later  model  years): 
emissions  control,  and 
light-<1uty  truck  definition: 
comments  due  by  12-16- 
99;  published  12-7-99 
Air  programs:  appnwal  and 
promulgation;  State  plans 
lor  designated  facilities  and 
pollutants: 

Georgia:  comments  due  t)y 
12-14-99:  published  11- 
13-98 
Nebraska:  comments  due  by 
12-16-99;  published  11- 
16-99 
Verniont;  comments  due  by 
12-16-99;  published  11- 
16-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas:  comments  due  by 
12-13-99;  published  11- 
12-99 
PestickJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
RhizotMum  inoculants; 
comments  due  t}y  12-14- 
99:  published  10-15-99 
Superfund  program: 
ToxK  chemical  release 
reporting;  community  rtght- 
to-know — 
Lead  and  lead 
compounds;  towering  of 
reporting  thresholds; 
comments  due  by  12- 
16-99:  published  10-29- 
99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations:  tat)le  of 
assignments: 
Illinois  and  Kentucky; 
comments  due  by  12-13- 
99:  published  1 1  -3-99 
Pennsylvania:  comments 
due  by  12-13-99: 
published  11-3-99 
South  Carolina:  comments 
due  by  12-13-99. 
published  11-10-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  properly  management: 


Personal  property;  transfer 
of  excess:  comments  due 
by  12-16-99:  published 
11-16-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products 
Approved  and  abbreviated 
new  dnjg  applications; 
supplements  and  other 
changes:  comments  due 
t>y  12-15-99:  published 
10-1-99 
Food  additive  petitions: 
Adjuvants,  production  aids, 
and  sanitizers — 
N.N-bis  (2-hydroxyethyl) 
alkyl  (C13-C15)  amine: 
comments  due  by  12- 
17-99:  published  11-17- 
99 
INTERIOR  DEPARTMENT 
Fish  and  WIWIHe  Service 
Endangered  and  threatened 
species: 

Bull  trout:  comments  due  by 
12-16-99,  published  11-1- 
99 

LABOR  DEPARTMENT 

Wortdorce  Investment  Act  of 
1998:  implementation  of 
rKMXliscrimination  and  equal 
opportunity  pnsvisions. 
comments  due  by  12-13-99: 
published  11-12-99 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
State  plans:  development, 
enforcement  etc, 
Nevada:  comments  due  by 
12-16-99:  published  11- 
16-99 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Leasing;  comments  due  tiy 
12-14.99;  published  10- 
15-99 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
taalities:  domestic  ik^ensing: 
Nuclear  power  plants — 
Emergency  core  coding 
system  evaluatkxi 
models:  comments  due 
by  12-15-99:  published 
10-1-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems: 
comments  due  by  12-15-99: 
published  11-15-99 

SMALL  BUSINESS 

ADMINISTRATION 

Small  busir^ess  size  standards. 
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Help  Supply  Services:  $10 
million  in  average  annual 
receipts;  comments  due 
by  12-14-99;  published 
10-15-99 
SOCIAL  SECURITY 
ADMINISTRATION 
Organization  and  procedures; 
Social  secunty  numbers; 
assignment  for  nonwork 
purposes;  comments  due 
by  12-13-99;  published 
10-12-99 
Social  security  benefits; 
Federal  old  age,  suwivors, 
and  disability  insurance — 
Down  syndrome  in  adults; 
medical  criteria  for 
determining  disability; 
comments  due  by  12- 
13-99;  putilished  10-12- 
99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations: 
Califomia;  comments  due  by 
12-13-99;  published  10- 
12-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airt)us;  comments  due  by 
12-16-99;  published  11- 
16-99 


Allison  Engine  Co.; 

comments  due  by  12-13- 

99;  published  10-12-99 
Boeing;  comments  due  by 

12-13-99;  published  10- 

27-99 
Eurocopter  Canada  Ltd.; 

comments  due  by  12-17- 

99;  published  10-18-99 
Eurocopter  France; 

comments  due  by  12-13- 

99;  published  10-14-99 
Fokker;  comments  due  by 

12-15-99;  published  11- 

15-99 
Gulfstream;  comments  due 

by  12-13-99;  published 

11-18-99 
McDonnell  Douglas; 

comments  due  by  12-13- 

99;  published  10-27-99 
REVO,  Inc.;  comments  due 

by  12-14-99;  put>lished 

10-6-99 
Saab;  comments  due  by  12- 

15-99:  published  11-15-99 
Class  E  airspace;  comments 
due  by  12-13-99;  put>lished 
10-29-99 
Class  E  airspace;  correction; 
comments  due  by  12-17-99; 
published  11-12-99 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise  entry; 
Anticounterfeiting  Consumer 

Protection  Act;  Customs 


entry  documentation; 
comments  due  by  12-13- 
99:  published  11-16-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Privacy  Act;  implementation; 
comments  due  by  12-17-99; 
published  11-17-99 


UST  OF  PUBUC  UVWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Senrice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
■www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  Tl-,e 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 


H.R.  2(VP.L.  106-119 

Upper  Delaware  Scenic  and 
Recreational  River  Mongaup 
Visitor  Center  Act  of  1999 
(Dec.  3,  1999:  113  Stat.  1604) 

H.R.  155S/P.L.  106-120 

Intelligence  Authorization  Act 
for  Fiscal  Year  2000  (Dec.  3, 
1999;  113  Stat.  1606) 

Last  List  December  1,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
Ilstserv9wvirw.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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PL^UC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1B06 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Air  Force  Department 

NOTICES 
Meetings; 
Scientific  Advisory  Board.  69004-69005 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Exportation  and  importation  of  animals  and  animal 
products: 
Honeybees  and  honeybee  germ  plasm  from  New  Zealand. 
68984 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Fort  Buchanan.  PR.  69005 
Privacy  Act: 

Systems  of  records.  69005 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Cambodia.  69004 

Comptroller  of  the  Currency 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  Tennessee  Bank,  N.A.,  69072-69073 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 

Education  Department 

RULES 

Special  education  and  rehabilitative  seraces: 
Children  with  disabilities — 
Personnel  Preparation  Program  To  Improve  Services 
and  Results  for  Children  with  Disabilities.  69137- 
69147 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  69005-69006 
Submission  for  OMB  review;  comment  request,  69006- 
69007 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Model  Spinal  Cord  Injury  Centers,  69153-69158 
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Vocational  and  adult  education — 
English  Literacy  and  Civics  Education  demonstration 

grants  program:  technical  assistance  workshops, 

69149-69150 
English  Literacy  and  Civics  Education  field  readers. 

69150-69151 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

ABB  Vetco  Gray.  Inc.,  69037-69038 

Acordis  Callulosic  Fibers  Co.,  et  al..  69038-69039 

Acorn  Products  Co.,  Inc..  69039 

Arrow  Ace  Die  Cutting  Co.,  Inc..  69039 
-     Brunswick  Bicycles  et  al..  69039-69040 

D  &  E  Wood  Products.  Inc..  69040-69041 

Grand  Rapids  Die  Cast,  69041 

Keepshapes,  Inc.,  69041 

Kimberly-Clark  Corp.,  69041 

Lear  Corp..  69041 

Majestic  Shapes.  Inc..  69041-69042 

Metric  Products  Inc.  et  al.,  69042-69043 

Ponder  Industries.  Inc..  et  al..  69043 

Portland  General  Electric  Co..  69043 

Ref-Chem  Corp.,  69043 

Sterling  Diagnostic  Imaging.  69043 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance 

Carhartt.  Inc..  69036 

D  &  E  Wood  Products,  Inc..  69036-69037 

Kimberly-Clark  Corp..  69037 

Russell  Corp..  69037 

Walls  Industries.  Inc.,  69037 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

Environmental  Protection  Agency 

PROPOSED  RULES 

Hazardous  waste: 
»  Identification  and  listing — 
Exclusions.  68968-68973 
NOTICES 

Water  pollution  control: 
State  water  quality  standards;  approval  and  disapproval 
lists  and  individual  control  strategies;  availabilit>' 
Illinois.  69019-69020 

Executive  Office  of  ttie  President 
See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Export  privileges;  actions  affecting: 
Macosia  International.  68994-68995 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  68984-68985 


Printed  on  recycled  paper. 
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Federal  Aviation  Administration 

RULES 

Class  E  airspace,  68931-68932 
PROPOSED  RULES 
Airworthiness  directives: 

British  Aerospace.  68956-68958 

Dassault,  68963-68965 

Israel  Aircraft  Industries,  Ltd.,  68959-68960 

Lockheed.  68960-68963 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Damage  tolerances  for  high  energy  turbine  engine  rotors. 
69064 


Federal  Communications  Commission 

RULES 

Practice  and  procedure: 
Ex  parte  rules,  68946-68949 

Federal  Deposit  insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review:  comment  request 
Correction.  69074 


Federal  Election  Commission 

PROPOSED  RULES 

Contirbution  and  expendittire  limitations  and  prohibitions: 
Independent  expenditures  and  party  committee 
expenditure  limitations,  68951-68956 
NOTICES 
Meetings;  Simshine  Act.  69020 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Duke  Energy  Corp.,  69016 

Hydroelectric  applications,  69016-69018 

Practice  and  procedure: 
Off-the-record  communications,  69018 

Applications,  hearings,  determinations,  etc.: 
AMR  Pipeline  Co..  69007 
Colorado  Interstate  Gas  Co.,  69007 
Columbia  Gas  Transmission  Corp.,  69007-69008 
Columbia  Gulf  Transmission  Co..  69008 
Coral  Mexico  Pipeline.  LLC.  69008-69009 
East  Tennessee  Natural  Gas  Co.,  69009 
Florida  Gas  Transmission  Co.,  69009 
Great  Lakes  Gas  Transmission  Limited  Partnership, 

69009-69010 
Iroquois  Gas  Transmission  System.  L.P.,  69010 
KN  Interstate  Gas  Transmission  Co.,  69010 
KN  Wattenberg  Transmission  LLC,  69010-69011 
Midwestern  Gas  Transmission  Co.,  69011 
North  American  Electric  Reliability  Council,  69011 
Northern  Border  Pipeline  Co.,  69011 
PG  &  E  Gas  Transmission  Teco,  Inc.,  69012 
PJM  Interconnection  L.L.C.,  69012 
Questar  Pipeline  Co.,  69012 
Southern  Natural  Gas  Co.,  69012-69014 
Southwest  Power  Pool,  Inc.,  69014 
TCP  Gathering  Co..  69014-69015 
Tennessee  Gas  Pipeline  Co..  69015 
Williams  Gas  Pipelines  Central,  Inc.,  69015 
Williston  Basin  Interstate  Pipeline  Co.,  69016 


Federal  Maritime  Commission 

t«0T1CES 

Freight  forwarder  licenses: 

.\rrow  Worldwide  Logistics,  Inc.,  69020 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  69020-69021 
Formations,  acquisitions,  and  mergers,  69021 

Fist)  and  Wildlife  Service 

PROPOSED  RULES 
Marine  manmials: 
Incidental  taking — 

Beaufort  Sea  et  al.,  AK;  oil  and  gas  industry  operations; 
polar  bears  and  Pacific  walruses,  68973-68983 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
San  Luis  Obispo  County,  CA;  Morro  shoulderband 
snail,  69022-69023 

Forest  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Lake  Tahoe  Basin  Federal  Advisory  Committee.  68985 

Environmental  statements;  availability,  etc.: 
Malheur  National  Forest,  OR,  68985-68987 

Healtti  and  Human  Services  Department 

See  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69021-69022 

Immigration  and  Naturalization  Service 

NOTICES 
Immigration: 
Direct  mail  program — 
Armed  services  personnel;  naturalization  based  on 
qualifying  military  service;application  processing; 
correction,  69074 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 
See  Reclamation  Bureau 

Intamational  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 
Antidumping: 
Carbon  steel  wire  rope  from — 

Mexico,  68995 
Circular  welded  non-alloy  steel  pipe  and  tut»  from — 

Mexico,  68995-68999 

Manganese  metal  from — 

China.  68999-69003 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  69035 


Justice  Department    - 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  69035- 
69036 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

New  Mexico.  69023 
Environmental  statements;  availability,  etc.: 

Continental  Divide/Wamsutter  11  Natural  Gas  Project, 
WY.  69023-69024 
Meetings: 

Resource  Advisory  Councils — 
Southwest,  69024 
Public  land  orders: 

Nevada.  69025 
Realty  actions;  sales,  leases,  etc.: 

Nevada.  69025-69026 

Oregon,  69026-69029 
Recreation  management  restrictions,  etc.: 

Great  Divide  Ski  Area,  MT,  69029 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Notices  to  lessees  and  operators;  annual  list,  69029- 
69031 

National  Aeronautics  and  Space  Administration 

NOTICES 

Inventions;  Government-owned;  availability  for  licensing, 

69044 
Inventions,  Government-owned;  availability  for  licensing, 

69043-69044 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Advisors  International,  69044 
Associated  Technical  Management  Corporation  of 
Texarkana,  TX,  69044-69045 

National  Arctiives  and  Records  Administration 

RULES 

Records  management: 
Agency  records  centers;  storage  standards  updates 
Correction,  68945-68946 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Defect  and  noncompliance  decisions:  annual  list, 

69064-69070 
Importation  eligibility;  determinations,  69070-69071 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
W.F.  Mickey  Body  Co.,  Inc.,  69071-69072 

National  Institute  of  Standards  and  Technology 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69003 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska:  fisheries  of  Exclusive  Economic  Zone — 

Pacific  cod,  68949-68950 
Caribbean.  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish,  68932-68936 
NOTICES 
Permits: 
Endangered  and  threatened  species,  69003-69004 

National  Park  Service 

NOTICES 
Meetings: 
National  Park  of  American  Samoa  Federal  Advisory 
Commission.  69032 

Natural  Resources  Conservation  Service 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.; 

Developing  Comprehensive  Nutrient  Management  Plans; 
technical  guidance.  68987-68994 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availabilit)',  etc.: 

GPU  Nuclear.  Inc.,  el  al.,  69046-69047 
RegiUatorv  guides;  issuance,  availability,  and  withdrawal, 

69047-69048 
Applications,  hearings,  determinations,  etc.: 

Consumers  Energ)'  Co..  69045 

McClellan  Nuclear  Radiation  Center.  69045-69046 

Overseas  Private  Investment  Corporation 

NOTICES 
Privacy  Act: 

Systems  of  records,  69034 

Personnel  Management  Office 

RULES 

Civil  Service  Reform  Act: 
Authority  delegations  to  agencies  to  take  certain  actions 
without  prior  OPM  approval;  final  regulations 
Correction,  68931 

Postal  Service 

PROPOSED  RULES 
Domestic  Mail  Manual: 
SAVE  verification  procedures  and  revisions — 
Combined  postage  payment  standards;  automation 
letter  mail,  68965-68967 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 

Week  (Proc.  7258),  69159-69162 
Pearl  Harbor  Remembrance  Day,  National  (Proc.  7259). 
69163-69164 

Reclamation  Bureau 

NOTICES 

Central  Valley  Project  Improvement  Act: 

Water  transfer  provision  implementation;  guidelines. 
69032 
Privacy  Act: 

Systems  of  records,  69032-69033 
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SaeurltiM  and  Exchange  Commisaion 

RULES 

Practice  and  procedure: 

Staff  accounting  bulletins,  68936-68945 
PROPOSED  RULES 

Semi-annual  agenda;  correction,  69074 
NOTICES 
Investment  Company  Act  of  1940: 

Exemption  applications — 
Jackson  National  Life  Insurance  Co.,  et  al.,  69048- 
69051 
Privacy  Act: 

Systems  of  records,  69051-69054 
Self-regidatory  organizations;  proposed  rule  changes; 

Depository  Trust  Co.,  69054-69056 

Small  Business  Administration 

NOnCES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  69056 
Disaster  loan  areas; 

Virgin  Islands.  69061 
Applications,  hearings,  determinations,  etc.: 

Access  Technology  Investors.  L.P.,  69056 

ACI  Capital  America  Fund,  L.P.,  69056 

Aspen  Ventures,  m,  L.P.,  69056 

BancAmerica  Capital  Investors  SBIC  II,  L.P.,  69056-69057 

Bay  Partners  L.S.  Fund,  L.P..  69057 

BNY  Capital  Partners.  L.P.,  69057 

dVC  SBIC  Fund.  L.L.C..  69057 

Convergent  Capital  Partners  I,  L.P.,  69057 

Dotcom  Ventures  L.P..  69057 

Facilitator  Capital  Fund,  L.P.,  69057-69058 

Inglevirood  Ventures,  L.P.,  69058 

Liberty  View  Equity  Partners  SBIC,  LP.,  69058 

Madison  Investment  Partners  11,  L.P.,  69058 

Megunticook  Fund,  L.P..  69058-69059 

Needham  Capital  SBIC  n.  L.P.,  69059 

NHBDC  Venture  Partners.  L.P.,  69059 

Norwest  Equity  Partners  Vll.  L.P..  69059 

Piper  Jaffray  Healthcare  Fund  III,  L.P.,  69059 

Red  Rock  Ventures  II.  L.P.,  69059 

RFE  VI  SBIC.  LP.,  69059-69060 

Saugatuck  Capital  Co.  Limited  Partnership  IV,  SBIC, 
69060 

U.S.  Bancorp  Capital  Corp..  69060 

Wolf  Venture  Fund  IB.  LP.,  69060 

Zero  Stage  Capital  VI,  LP..  69060-69061 


State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
Partners  in  Education  Program,  69061-69064 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
PROPOSED  RULES 

Workplace  drug  and  alcohol  testing  programs; 
Procedures;  revision.  69075-69136 

Treasury  Department 

See  Comptroller  of  the  Currency 

Western  Area  Power  Administration 

NOTICES 

Power  marketing  plans: 
Sierra  Nevada  Region  (2005),  69018-69019 


Separate  Parts  In  This  issue 

Part  II 

Department  of  Transportation,  69075-69136 

Part  III 

Department  of  Education,  69137-69147 

Part  IV 

Department  of  Education,  69149-69151 

PartV 

Department  of  Education,  69153-69158 

Part  VI 

The  President,  69159-69164 


Reader  Aids. 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  534 

Pay  Under  Other  Systems 

agency:  Office  of  Personnel 

Management. 

ACTION:  Technical  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations, 
which  were  published  in  the  Federal 
Register  of  Friday  September  21. 1979 
(44  FR  54689).  The  regulations  provided 
a  general  basis  for  delegation  to  permit 
agencies  to  take  specific  personnel 
actions  without  prior  approval  by  the 
Office  of  Personnel  Management. 
EFFECTIVE  DATE:  December  9. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Genua.  (202)  606-2858,  or  FAX  (202) 
606-0824.  or  email  to 
payleave@opm.gov. 
SUPPLEMENTARY  INFORMATION:  As 
published,  the  final  regulations 
contained  errors  in  the  designation 
scheme.  The  correction  amends 
§  534.202  by  redesignating  paragraphs 
(1),  (2).  and  (3)  as  (a),  (b).  and  (c). 

List  of  Subiects  in  5  CFR  Part  534 

Government  employees,  Hospitals. 
Students. 

Accordingly.  5  CFR  part  534  is 
corrected  by  malung  the  following 
correcting  amendments. 

PART  534— PAY  UNDER  OTHER 
SYSTEMS 

1.  The  authority  citation  for  part  534 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1104.  5307,  5351.  5352. 
5353.  5376.  5383,  5384,  5385, 5541,  and 
5550a. 

f  534.202    [Correctwq 

2.  In  §534.202  paragraphs  (1),  (2).  and 
(3)  are  redesignated  as  paragraphs  (a), 
(b),  and  (c),  respectively. 


Office  of  Personnel  Management. 

lacquline  D.  Carter. 

Federal  Register  Liaison  Officer. 

[FR  Doc.  99-31868  Filed  12-8-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASW-22] 

Revision  of  Class  E  Airspace;  Corpus 
Christ!,  TX 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  part  71 

(Airspace  Docket  No.  99-ASW-21] 

Revision  of  Class  E  Airspace; 
Falfurrtas,  TX. 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 


AGENCY:  Federal  Aviation  SUMMARY:  this  noUce  confirms  the 

AdministraUon  (FAA).  DOT.  effective  date  of  a  direct  final  rule  which 

ACTION:  Direct  final  rule;  confirmation  of  revises  Class  E  airspace  at  Falfurrias, 

effective  date.  fx. 


SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Corpus 
Christi,  TX. 

EFFECTIVE  DATES:  The  direct  final  rule 
published  at  64  FR  53899  is  effective 
0901  UTC.  December  30. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  5. 1999.  (64  FR 
53899).  The  FAA  uses  the  direct  final 
rulemaking  procediu^  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  30, 1999.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 

Issued  in  Fortli  Worth.  TX,  on  December  2. 
1999. 

Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  99-31980  Filed  12-8-99;  8:45  ami 
BUUNG  CODE  4«10-13-« 


EFFECTIVE  DATE:  The  direct  final  rule 
published  at  64  FR  53898  is  effective 
0901  UTC,  December  30.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  5,  1999  (64  FR 
53898).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  vrill  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  30,  1999.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  December  2, 
1999. 

Robert  N.  Stevens. 
Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  99-31979  Filed  12-8-99;  8;4S  ami 
BCLMG  COOC  «10-t3-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ASW-18) 

Revision  of  Class  E  Airspace; 
Georgetown,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule:  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Georgetown, 
TX. 

6FFECTIVE  DATE:  The  direct  final  rule 
published  at  64  FR  53894  is  effective 
0901  UTC.  December  30.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  5.  1999  (64  (FR 
53894).  The  FAA  uses  the  direct  final 
rulemaidng  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  pubUc  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  30,  1999.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 

Linued  in  Fort  Worth.  TX.  on  December  2. 
1999. 

Robert  N.  Stevens, 
Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 
iFR  Doc  99-31978  Filed  12-8-99,  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  99-ASW-23] 

Revision  of  Class  E  Airspace;  Alice,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Alice,  TX. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  64  FR  53896  is  effective 
0901  UTC.  December  30.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  ).  Day.  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520.  telephone:  817- 
232-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  October  5. 1999  (64  FR 
53896).  The  FAA  uses  the  direct  final 
rulemaking  procediu^  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  conunent  period,  the 
regulation  would  become  effective  on 
December  30. 1999.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 

Issued  in  Forth,  Worth,  TX.  on  Decamiser 
2.1999. 

Kobeil  N.  Stevens. 
Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

IFR  Doc.  99-31977  Filed  12-8-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  9»-ASW-20] 

Revision  of  Class  E  Airspace;  Mineral 
Wells,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Mineral 
Wells.  TX. 

EFFEtmVE  DATE:  The  direct  final  rule 
published  at  64  FR  53895  is  effective 
0901  UTC.  December  30.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch,  Air 


Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  5. 1999  (64  FR 
53895).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  30,  1999.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX  on  December  2. 
1999. 

Robett  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  99-31976  Filed  12-8-99:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

IS  CFR  Part  902 

SO  CFR  Part  622 

[Docket  No.  981229328-9249-02;  LD. 
12099SC] 

RIN  0648-AK31 

Fisheries  of  tfie  Carit>t)ean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gull  of  Mexico; 
Amendment  16 A;  OMB  Control 
Numbers 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administrafion  (NOAA). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  approved  measures  in 
Amendment  16A  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
This  final  rule  prohibits  possession  of 
reef  fish  exhibiting  trap  rash  on  board  a 
vessel  that  is  in  the  exclusive  economic 
zone  (EEZ)  of  the  Gulf  of  Mexico  and 
that  does  not  have  a  valid  fish  trap 
endorsement  and  requires  fish  trap 


vessel  owners  or  operators  to  provide 
trip  initiation  and  trip  termination 
reports  and  to  comply  with  a  vessel/gear 
inspection  requirement.  The  provision 
of  Amendment  16A  that  would  have 
prohibited  the  use  of  fish  traps  in  the 
EEZ  of  the  Gulf  of  Mexico  south  of 
25°03'  N.  lat.  after  February  7.  2001,  has 
been  disapproved.  Finally.  NMFS 
informs  the  public  of  the  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  of  the  collection-of-information 
requirements  contained  in  this  rule, 
publishes  the  OMB  control  number  for 
these  collections,  and  corrects  the  list  of 
control  niunbers  applicable  to  title  50  of 
the  Code  of  Federal  Regulations.  The 
intended  effects  of  this  rule  are  to 
enhance  enforceability  of  fish  trap 
measures  and  to  conserve  and  manage 
the  reef  fish  resources  of  the  Gulf  of 
Mexico. 

DATES:  This  rule  is  effective  January  10, 
2000. 

ADDRESSES:  Copies  of  the  final 
regulatory  flexibility  analysis  (FRFA) 
may  be  obtained  from  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702.  Comments  regarding  the 
collection-of-information  requirements 
contained  in  this  rule  should  be  sent  to 
Edward  E.  Burgess,  Southeast  Regional 
Office.  NMFS.  9721  Executive  Center 
Drive  N..  St.  Petersburg,  FL  33702.  and 
to  the  Office  of  Management  and  Budget 
(OMB).  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Crabtree,  727-57CK5305. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 
implemented  imder  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

On  December  18, 1998,  NMFS 
aimounced  the  availability  of 
Amendment  16A  and  requested 
comments  on  the  amendment  (63  FR 
70093).  On  March  5, 1999,  NMFS 
published  a  proposed  rule  to  implement 
the  measures  in  Amendment  16A  and 
additional  measures  proposed  by  NMFS 
and  requested  comments  on  the  rule  (64 
FR  10613).  The  background  and 
rationale  for  the  measures  in  the 
amendment  and  proposed  rule, 
including  a  detailed  explanation  of 
inspection  and  reporting  requirements. 
ar«  contained  in  the  preamble  to  the 
proposed  rule  and  are  not  repeated  here. 
On  March  18. 1999.  after  considering 
the  comments  received  on  the 


amendment.  NMFS  partially  approved 
Amendment  16A.  NMFS  disapproved 
the  provision  of  Amendment  16A 
prohibiting  the  use  of  fish  traps  in  the 
EEZ  of  the  Gulf  of  Mexico  south  of 
25°03'  N.  lat.  after  February  7.  2001. 

NMFS  implemented  a  1 6-year 
phaseout  of  the  fish  trap  fishery  ending 
February  7,  2007,  under  Amendment  14 
(62  FR  13983,  March  25,  1997). 
Amendment  16A  proposed  a  shorter 
phaseout  period  (ending  February  7. 
2001)  for  an  area  in  Federal  waters 
south  of  Cape  Sable,  FL  (25°03'  N.  lat.) 
at  the  southernmost  point  of  the  Florida 
peninsula.  NMFS  disapproved  this 
measure  based  on  national  standard  7  of 
the  Magnuson-Stevens  Act  because  no 
conservation  benefits  were  shown,  the 
measure  would  impose  an  uxmecessar>' 
burden  on  fishermen,  and  the  costs  do 
not  appear  to  be  justified.  Amendment 
18A  and  subsequent  public  comment  on 
the  proposed  rule  demonstrate  no 
overriding  conservation  benefits  from 
the  accelerated  phaseout  to  justify 
overturning  the  Council's  previous 
commitment  to  a  10-year  phaseout. 
NMFS  previously  approved  the 
elimination  of  fish  traps  in  the  Gulf  of 
Mexico  after  February  7,  2007,  as 
proposed  in  Reef  Fish  Amendment  14. 

In  the  proposed  rule.  NMFS  proposed 
a  change  from  the  one-time  inspection 
proposed  by  the  Council  in  Amendment 
16A  to  an  annual  inspection.  NMFS 
stated  in  the  proposed  rule  that  the  need 
to  monitor  comphance  in  the  fishery 
justified  inspections  on  an  annual  basis. 
After  further  review,  NMFS  has 
concluded  that  annual  inspections 
would  be  overly  burdensome  on 
participants  in  the  fishery. 
Consequently.  NMFS  revised  this  final 
rule  to  require  only  a  one-time 
inspection  that  is  intended  to 
accomplish  the  Council's  objective  of 
ensuring  that  all  fish  trap  gear  used  in 
the  Gulf  of  Mexico  is  in  compliance 
with  fish  trap  regulations. 

Comments  and  Responses 

NMFS  received  6  conunents  on 
Amendment  16A  and  on  the  proposed 
rule,  including  a  minority  report  from 
two  members  of  the  Council. 

Comment  1:  A  commenter  objected  to 
the  use  of  trap  rash  as  a  diagnostic  tool 
that  indicates  that  a  fish  was  caught  in 
a  wire  fish  trap.  This  commenter  stated 
that  fish  legally  caught  with  stone  crab 
pots  always  have  trap  rash. 

Response:  Trap  rash  is  extreme 
physical  damage  to  fish  involving  loss 
of  body  parts  (e.g..  fins,  spines,  teeth) 
and  cuts,  especially  to  the  head,  snout 
or  mouth,  resulting  from  prolonged 
retention  in  wire  traps.  Physical 
conditions  resulting  from  brief  retention 


in  legal  stone  crab  traps  or  coolers  are 
not  similar  and  caimot  be  confused  with 
trap  rash.  Trap  rash  only  occurs  diuing 
prolonged  retention  in  wire  traps,  and 
NMFS'  enforcement  experience 
indicates  that  prolonged  retention  is 
only  associated  with  illegal  traps  Legal 
fish  traps  are  required  to  be  tended  on 
each  fishing  trip,  and  such  practice  does 
not  allow  sufficient  time  for  trap  rash  to 
develop.  Fish  retained  briefly  in  a  stone 
crab  trap  or  cooler  may  exhibit  minor 
physical  irritation  resulting  from  having 
rubbed  against  the  trap  or  cooler  but  do 
not  have  the  serious  physical  damage 
referred  to  as  trap  rash. 

Comment  2:  Four  commenters 
supported  the  accelerated  phaseout  of 
fish  traps  south  of  Cape  Sable  and 
objected  to  the  NMFS  disapproval  of 
this  measure  in  Amendment  16A.  One 
coinmenter  argued  that  the  accelerated 
phaseout  measure  is  consistent  with 
national  standard  7  of  the  Magnuson- 
Stevens  Act  and  would  result  in 
significant  conservation  benefits  and 
improved  enforcement. 

Response:  NMFS  believes  the 
proposed  accelerated  phaseout  of  fish 
traps  is  inconsistent  with  national 
standard  7  of  the  Magnuson-Stevens  Act 
because  no  conservation  benefits  were 
shown,  the  measure  would  impose  an 
unnecessary  btu'den  on  fishermen,  and 
the  costs  do  not  appear  to  be  justified. 
The  Council's  Regtilatory  Impact 
Review  suggests  that  if  the  accelerated 
area  phaseout  had  been  approved, 
substantial  increases  in  fish  trapping 
costs  due  to  relocation  would  have 
forced  some  vessels  to  cease  their 
fishing  operations.  The  Council  did  not 
show  that  other  benefits  would  have 
accrued  to  the  fishery  that  would  have 
outweighed  the  negative  costs. 
Furthermore,  Amendment  16A  does  not 
substantiate  the  Council's  assumption 
that  continued  fish  trapping  in  the 
proposed  area  would  contribute  to 
hycatch  problems,  user  group  conflicts, 
or  illegal  trap  use  in  adjacent  state 
waters.  The  document  demonstrates  no 
overriding  conservation  benefits  from 
the  accelerated  phaseout  to  justify 
overturning  the  Council's  previous 
commitment  to  a  10- year  phaseout. 
NMFS  continues  to  support  the 
elimination  offish  traps  in  the  Gulf  of 
Mexico  after  February  7,  2007,  as 
approved  in  Reef  Fish  Amendment  14. 
Comment  3:  Two  Council  members, 
in  a  minority  report,  opposed  the 
accelerated  phaseout  of  fish  traps  south 
of  Cape  Sable.  The  report  stales  that  this 
measure  is  a  violation  of  national 
standards  2,  4,  5.  6.  7.  and  8  of  the 
Magnuson-Stevens  Act.  The  report 
concludes  that  the  measure  is  arbitrary 
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and  capricious,  and  recommends 
disapproval. 

Response-.  NMFS  concurs  (hat  this 
measure  was  not  adequately  justified  by 
the  Council  for  the  reasons  stated  above. 
NMFS  disapproved  this  measure  based 
on  national  standard  7  of  the  Magnuson- 
Stevens  Act. 

Changes  From  the  Proposed  Rule 

In  §  622.31(c)(2).  the  proposed 
language  regarding  the  accelerated 
phaseoul  of  fish  traps  south  of  Cape 
Sable.  PL  (23.05°  N.  lat.)  was  removed 
due  to  the  disapproval  of  that  provision. 

Ui  5622.5(a)(l)(ii)(A)(l).  the  language 
proposed  by  NMFS  that  would  have 
required  an  annual  vessel/gear 
inspection  was  revised  to  require  only  a 
one-time  inspection.  This  revision  was 
based  on  NMFS'  subsequent 
determination  that  aimual  inspections 
would  be  unduly  burdensome. 

Qassification 

Under  NOAA  Administrative  Order 
205-n.  7.01.  dated  December  17. 1990. 
the  Under  Secretary  for  Oceans  and 
Atmosphere,  Department  of  Commerce, 
has  delegated  authority  to  sign  material 
for  publication  in  the  Federal  Register 
to  the  Assistant  Administrator  for 
Fisheries.  NOAA  (AA). 

The  Regional  Administrator. 
Southeast  Region,  NMFS.  with  the 
concurrence  of  the  AA.  determined  that 
the  approved  measures  of  Amendment 
16A  are  necessary  for  the  conservation 
and  management  of  the  reef  fish  fishery 
of  the  Gulf  of  Mexico  and  that,  with  the 
exception  of  the  measure  that  was  not 
approved.  Amendment  16A  is 
consistent  with  the  Magnuson  Stevens 
Act  and  other  applicable  law. 

This  final  rule  nas  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  a  FRFA  for  the  final 
rule  implementing  Amendment  ISA  to 
the  FMP.  The  FRFA  was  based  on  the 
[RFA,  public  comments,  and  subsequent 
analysis  by  NMFS.  A  summary  of  the 
FRFA  follows. 

This  rule  is  needed  because  reports 
that  fish  trap  fishing  violations  are 
continuing.  The  objective  is  to  provide 
for  improved  monitoring  and  reporting 
of  trap  fishing  operations  as  a  means  to 
increase  the  effectiveness  of  law 
enforcement  activities.  Amendment  16A 
proposed  to  prohibit  the  use  of  fish 
traps  in  the  EEZ  of  the  Gulf  of  Mexico 
south  of  25°03'  N.  lat.  after  February  7. 
2001;  to  prohibit  possession  of  reef  fish 
exhibiting  trap  rash  (i.e.,  physical 
injuries  characteristic  of  confinement  in 
wire  fish  traps)  on  board  a  vessel  that 
does  not  have  a  valid  fish  trap 
endorsement;  and  to  require  that  fish 


trap  vessel  owners  or  operators  provide 
trip  initiation  and  trip  termination 
reports  and  to  comply  with  a  vesselVgear 
inspection  requirement.  NMFS  received 
several  comments  during  the  public 
comment  period  that  addressed  the 
economic  impacts  of  the  proposed 
accelerated  phaseout  of  fish  trapping  in 
the  area  south  of  25°03'  N.  lat.  These 
comments  indicated  that  there  would  be 
increased  costs  associated  with  longer 
transits  to  alternate  fishing  grounds  and 
that  the  proposal  would  have  increased 
safety  risks.  There  were  also  comments 
in  favor  of  the  Council's  proposal  for  an 
accelerated  phase  out.  but  these 
comments  did  not  address  issues  about 
economic  impacts.  In  general,  NMFS 
agrees  with  the  fishermen's  economic 
concerns  but  disagrees  with  general 
comments  supporting  the  accelerated 
phaseout.  NMFS  fotmd  that  the 
accelerated  phaseout  was  not  supported 
by  information  in  Amendment  16A, 
other  available  information,  or  by  the 
public  comments.  Hence,  the 
accelerated  phaseout  was  disapproved, 
and  that  provision  was  removed  from 
the  final  rule.  There  were  no  substantive 
public  comments  regarding  the 
economic  impacts  of  other  provisions  of 
the  rule. 

Approximately  86  vessels  currently 
have  fish  trap  endorsements.  All  of 
these  are  small  entities,  and  all  will  be 
affected  to  about  the  same  degree  by  the 
approved  provisions  of  the  rule. 
Ebcisting  data  indicate  that  one  class  of 
fish  trap  vessels  reported  average  armual 
gross  sales  of  S93.426.  average  annual 
income  net  of  variable  costs  and  crew 
shares  of  S19.409.  and  average  boat 
resale  value  of  $55,846.  Another  class  of 
vessels  reported  figures  of  S86,039 
average  gross  sales,  average  annual  net 
income  of  $21,025.  and  548,118  boat 
resale  value. 

This  rule  contains  two  provisions  that 
will  require  additional  reporting  and 
compliance  efforts  but  no  additional 
recordkeeping.  All  permitted  trap 
fishermen  will  be  required  to  schedule 
an  appointment  with  NMFS  law 
enforcement  and  have  their  vessels  and 
trap  gear  inspected  by  a  law 
enforcement  officer.  This  will  take  an 
estimated  2  to  4  hours  to  comply.  In 
addition,  fishermen  will  be  required  to 
provide  trip  initiation  and  termination 
reports  via  a  toll  free  call.  Each  cell  will 
take  5  minutes,  or  a  total  of  10  minutes 
per  trip.  Because  the  average  vessel 
takes  29  trips  per  year,  the  average 
aimual  time  burden  per  vessel  is 
estimated  to  be  290  minutes  or  about  5 
hours. 

The  Magnuson-Stevens  Act  provides 
the  legal  basis  for  all  the  approved 
provisions  of  the  rule.  Under  existing 


regulations,  all  fish  traps  are  to  be 
phased  out  over  a  10-year  period.  Three 
alternatives  for  a  different  phaseout 
period  were  considered  in  Amendment 
ISA:  status  quo.  a  2-year  phaseout  of  all 
fish  trapping,  and  a  2-year  phaseout  for 
the  area  south  of  25°03'  N.  lat.  NMFS 
rejected  the  Council's  alternative  for  the 
early  phaseout  of  the  use  of  fish  traps 
south  of  25°03'  N.  lat.  because  the 
associated  negative  economic  impacts 
were  not  adequately  justified  or  offset 
by  benefits.  Five  alternatives  were 
considered  for  a  provision  regarding  the 
possession  of  reef  fish  exhibiting  trap 
rash.  The  preferred  alternative  prohibits 
possession  of  reef  fish  that  exhibit  trap 
rash  on  board  any  vessel  not  possessing 
a  valid  fish  trap  endorsement.  If  this 
situation  is  observed  by  a  law 
enforcement  officer,  it  is  considered  to 
be  prima  facie  evidence  that  the  fish 
were  taken  illegally.  Three  rejected 
alternatives  would  have  limited  the 
possession  of  reef  fish  to  a  trip  limit  to 
be  determined.  These  three  rejected 
alternatives  had  an  unknown  level  of 
economic  impacts  because  there  was  no 
final  determination  of  the  actual  trip 
limits.  Another  alternative  would  have 
provided  that  a  spiny  lobster  or  stone 
crab  vessel  that  also  had  a  reef  fish 
permit  could  keep  the  same  quantity  of 
reef  fish  as  any  other  permitted  reef  fish 
vessel.  That  alternative  was  rejected 
because  it  woidd  not  provide  law 
enforcement  with  an  adequate  means  to 
address  the  problem  of  illegal  traps, 
even  if  the  condition  of  trap  rash  was 
evident.  Finally,  the  status  quo  was 
considered  and  rejected  on  the  basis 
that  a  solution  was  needed  to  the  use  of 
trap  rash  as  an  indicator  of  the  use  of 
illegal  traps.  Two  alternatives  to  the 
proposed  provisions  for  inspection  of 
the  vessels/traps  and  to  the  requirement 
for  trip  initiation  and  termination 
reports  were  considered  and  rejected. 
One  alternative  was  to  close  the  fishery 
to  all  fish  trapping  for  one  month  to 
allow  time  for  the  inspections  of  vessels 
and  gear.  This  was  rejected  because  a 
fixed  one-month  closure  was  considered 
unnecessarily  burdensome  compared  to 
the  preferred  alternative  that  provides 
flexibility  for  scheduling  inspections  at 
times  most  convenient  and  least 
burdensome  to  the  fishermen.  The 
status  quo  was  considered  and  rejected 
because  it  did  not  address  the  trap  issue. 

Copies  of  the  FRFA  are  available  (see 
AOORESSES). 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  foilure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
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collection  of  information  displays  a 
ciurently  valid  OMB  control  number. 

This  rule  contains  two  new 
collection-of-inlbrmation  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA) — namely,  a  requirement  for  fish 
trap  vessel  operators  to  provide,  via  toll- 
free  telephone  calls,  trip  initiation  and 
trip  termination  reports  and  a 
requirement  for  fish  trap  owners/ 
operators  to  schedule,  via  telephone 
call,  an  appointment  with  NMFS 
enforcement  to  allow  inspection  of  fish 
trap  gear,  fisli  trap  permits  and  tags,  and 
vessels.  These  requirements  have  been 
approved  by  OMB  under  OMB  control 
number  0648-0392.  The  public 
reporting  burdens  for  the  telephone 
calls  for  the  trip  initiation  and 
termination  reports,  and  for  scheduling 
the  fish  trap  inspection  are  estimated  at 
5  minutes  each  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspects  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  622 

Fisheries.  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  Oecembor  2.  1999. 
Andrew  A.  Rosenberg, 
Deputy  Assistant  Administrotorfor  Fisheries, 
Sational  Marirje  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  902  and  50  CFR 
part  622  are  amended  as  follows: 

15  CFR  CHAPTER  DC 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  fallows: 

Authority:  44  U.S.C,  3501  el  seq. 

2.  In  §902.1,  the  table  in  paragraph 
(b),  under  50  CFR,  is  amended  by 
adding  the  following  entry  in  niunerical 
order  to  read  as  follows: 

$902.1     OMB  control  numtwrs  assigned 
pursuant  to  Ilia  Papenrarti  Reduction  Act 
•         ft         *         •         • 

(b)'" 


CFR  part  or  section  -         .«..„ 

where  Ihe  intormation  Current  OMB  control 

collection  requirement  ""^ber  (all  numbers 
IS  loraled  '*9'"  *^  O^^-) 


50  CFR 


-0392 


50  CFR  CHAPTER  VI 

PART  622— RSHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

3.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  Ll.S.C.  1801  el  seq. 

4.  In  §  622.5.  paragraph  (a)(l)(ii)(B)  is 
added  and  reserved,  and  paragraph 
(a)(l)(ii)(A)  is  added  to  read  as  follows: 

S  822.5    Recordkeeping  and  reporting. 
•         •         •         •         • 

(a)  •  •  ' 
(11*  •• 
(ii)  •  •  • 

(A)  Fish  traps.  In  addition  to  the  other 
reporting  requirements  in  paragraph 
(a)(l)(ii)  of  this  section,  the  owner  or 
operator  of  a  vessel  for  which  a  fish  trap 
endorsement  has  been  issued,  as 
required  under  §  622.4(a)(2)(i).  must 
comply  with  the  following 
requirements. 

(1)  Inspection.  The  RA  vrill  establish 
a  1-month  period  for  mandatory 
inspection  of  all  fish  trap  gear,  permits, 
and  vessels.  The  RA  will  provide 
written  notification  of  the  inspection 
period  to  each  owner  of  a  vessel  for 
which  a  fish  trap  endorsement  has  been 
issued  as  required  under  §  622.4(a)(2)(i). 
Each  such  owner  or  operator  must 
contact  the  Special  Agent-in-Charge. 
NMFS.  Office  of  Enforcement,  Southeast 
Region,  St.  Petersburg.  FL  (SAC)  or  his 
designee  by  telephone  (727-570-5344) 
to  schedule  an  inspection  during  the  1  - 
month  period.  Requests  for  inspection 
must  be  made  between  8:00  a.m.  and 
4:30  p.m.  Monday  through  Friday  and 
must  be  made  at  least  72  hours  in 
advance  of  the  desired  inspection  date. 
Inspections  will  be  conducted  Monday 
through  Friday  between  8:00  a.m.  and 
4:30  p.m.  only.  On  the  inspection  date, 
the  owner  or  operator  must  make  all  fish 
trap  gear  with  attached  trap  tags  and 
buoys  and  all  applicable  permits 
available  for  inspection  on  land.  Vessels 
must  also  be  made  available  for 
inspection  as  directed  by  the  SAC  or  his 
designee.  Upon  completion  of  the 
inspection  and  a  determination  that  all 


fish  trap  gear,  permits,  and  vessels  are 
in  compliance,  an  owner  or  operator 
may  resume  fishing  with  the  lawful 
.    gear.  However,  an  owner  or  operator 
who  fails  to  comply  with  the  inspection 
requirements  during  the  1-month 
inspection  period  or  during  any  other 
random  inspection  may  not  use  or 
possess  a  fish  trap  in  the  Gulf  EEZ  until 
the  required  inspection  or  reinspection. 
as  directed  by  the  SAC.  has  been 
completed  and  all  fish  trap  gear, 
permits,  and  vessels  are  determined  to 
be  in  compUance  with  all  applicable 
regulations. 

(2)  Trip  reports.  For  each  fishing  trip 
on  which  a  fish  trap  will  be  used  or 
possessed,  an  owner  or  operator  of  a 
vessel  for  which  a  fish  u-ap  endorsement 
has  been  issued,  as  required  under 
S622.4(a)(2)(i).  must  submit  a  trip 
initiation  report  and  a  trip  termination 
report  to  the  S.^C  or  his  designee,  by 
telephone,  using  the  following  24— hour 
toll-free  number — 800-305-0697. 

[i]  Trip  initiation  report.  The  bip 
initiation  report  must  be  submitted 
before  beginning  the  trip  and  must 
include:  vessel  name;  official  number 
number  of  traps  to  be  deployed: 
sequence  of  trap  tag  numbers:  date, 
time,  and  point  of  departure;  and 
intended  time  and  date  of  trip 
termination. 

Ui)  Tiip  termination  report.  The  trip 
tennination  report  must  be  submitted 
immediately  upon  reluming  to  port  and 
prior  to  any  offloading  of  catch  or  fish 
traps.  The  trip  termination  report  must 
include:  ves.sel  name;  official  number; 
name  and  address  of  dealer  where  catch 
will  be  offloaded  and  sold:  the  time 
offloading  will  begin:  notification  of  any 
lost  traps;  and  notification  of  any  traps 
left  deployed  for  any  reason. 
(B)  (keservedl 

•  >  a  •  * 

4.  In  §622.7.  paragraph  (d)  is  revised 
to  read  as  follows: 

$822.7    Prohibitions. 

•  •         •         •         • 

(d)  Falsify  or  fail  to  maintain,  submit, 
or  provide  information  or  fail  to  comply 
with  inspection  requirements  or 
restrictions,  as  specified  in  5  622.5(a) 
through  (f). 

•  •        •        «        • 

5.  In  §622.41.  paragraph  (i)  is  added 
to  read  as  follows: 

§  622.41     Species  specific  Hmttatlons. 

•  *         *         •         • 

(i)  Gulf  reef  fish  exhibiting  trap  rash. 
Gulf  reef  fish  in  or  &x)m  the  Gulf  EEZ 
that  exhibit  trap  rash  may  be  possessed 
on  board  a  vessel  only  if  that  vessel  has 
a  vahd  fish  trap  endorsement,  as 
required  under  §  622.4(a)(2)(i).  on  board. 
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Possession  of  such  fish  on  board  a 
vessel  without  a  valid  fish  trap 
endorsement  is  prima  facie  evidence  of 
illegal  trap  use  and  is  prohibited.  For 
the  purpose  of  this  paragraph,  trap  rash 
is  defined  as  physical  damage  to  fish 
that  characteristically  results  from 
contact  with  wire  fish  traps.  Such 
damage  includes,  but  is  not  limited  to, 
broken  fin  spines,  fin  rays,  or  teeth: 
visually  obvious  loss  of  scales:  and  cuts 
or  abrasions  on  the  body  of  the  fish, 
particularly  on  the  head,  snout,  or 
mouth. 
IFR  Doc.  99-31969  Filed  12-8-99;  8:45  ami 

BILUNO  CODE  ]S1l>-23-f 


SECURfTIES  AND  EXCHANGE 
COMMISSION 


17  CFR  Part  211 

[Release  No.  SAB  101] 

Staff  Accounting  Bulletin  No.  101 

agency:  Securities  and  Exchange 

Commission. 

action:  Publication  of  Staff  Accounting 

Bulletin. 

summary:  This  staff  accounting  bulletin 
summarizes  certain  of  the  stafTs  views 
in  applying  generally  accepted 
accounting  principles  to  revenue 
recognition  in  financial  statements.  The 
staH  is  providing  this  guidance  due.  in 
part,  to  the  largo  number  of  revenue 
recognition  issues  that  registrants 
encounter.  For  example,  a  March  1999 
report  entitled  Fraudulent  Financial 
Reporting:  1987-1997  An  Analysis  of  V. 
S.  Public  Companies,  sponsored  by  the 
Committee  of  Sponsoring  Organizations 
(COSO)  of  the  Treadway  Commission, 
indicated  that  over  half  of  financial 
reporting  frauds  in  the  study  involved 
overstating  revenue. 
EFFECTIVE  DATES:  December  3.  1999. 
FOn  FURTHER  INFORMATION  CONTACT: 
Richard  Rodgers,  .Scott  Taub.  or  Eric 
Jacobsen.  Professional  Accounting 
Fellows  (202/942-4400)  or  Robert 
Bayless.  Division  of  Corporation 
Finance  (202/942-2960).  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.  Washington.  DC  20549;  electronic 
addresses:  RodgBrsR@sec.gov; 
TaubSSsBC.gov;  JacobsenEesecgov; 
BaylessR@sec.gov 
SUPPLEMENTARY  INFORMATION:  The 
Statements  in  the  staff  accounting 
bulletins  are  not  rules  or  interpretations 
of  the  Conunission.  nor  are  they 
published  as  bearing  the  Commission's 
official  approval.  They  represent 
interpretations  and  practices  followed 
by  the  Division  of  Corporation  Finance 


and  the  Office  of  the  Chief  Accountant 
in  administering  the  disclosure 
requirements  of  the  Federal  securities 
laws. 

Dated:  December  3. 1999 
lonatban  G.  Kalz. 
Secretary. 

PART  211— {AMENDED] 

Subparts 

Accordingly.  Part  211  of  Title  17  of 
the  Code  of  Federal  RegulaUons  is 
amended  by  adding  Staff  Accounting 
Bulletin  No.  101  to  the  table  found  in 
Subpart  B. 

Staff  Accounting  Bulletin  No.  101 

(The  text  of  Staff  Accounling  Bulletin  No. 
101  will  not  appear  in  the  CFR.) 

The  staff  hereby  adds  new  major 
Topic  13,  "Revenue  Recognition,"  and 
Topic  13-A,J'Views  on  Selected 
Revenue  Recognition  Issues,"  to  the 
Staff  Accounting  Bulletin  Series.  Topic 
13-A  provides  &b  staffs  views  in 
applying  generally  accepted  accounting 
principles  to  selected  revenue 
recognition  issues.  In  addition,  the  staff 
hereby  revises  Topic  ft-A  to  conform  to 
FASB  Statement  No.  13,  Accounting  for 
Leases. 

Topic  13:  Revenue  Recognition 
A.  Selected  Revenue  Recognition  Issues 
1.  Revenue  Recognition — General 

The  accounting  literature  on  revenue 
recognition  includes  both  broad 
conceptual  discussions  as  well  as 
certain  industry-specific  guidance. 
Examples  of  existing  literature  on 
revenue  recognition  include  Financial 
Accounting  Standards  Board  (FASB) 
Statements  of  Financial  Accounting 
Standards  (SFAS)  No.  13.  Accounting 
forLeases.  No.  45.  Accounting  for 
Franchise  Fee  Revenue.  No.  48,  Revenue 
Recognition  When  Right  of  Return 
Exists,  No.  49.  Accounting  for  Product 
Financing  Anangements,  No.  50, 
Financial  Reporting  in  the  Record  and 
Music  Industry.  No.  51,  Finoncia/ 
Reporting  by  Cable  Television 
Companies,  and  No.  66.  Accounting  for 
Sales  of  Real  Estate;  Accounting 
Principles  Board  (APB)  Opinion  No.  10. 
Omnibus  Opinion — 1966;  Accounting 
Research  Bulletin  (ARE)  Nos.  43 
(Chapter  la)  and  45.  Long-Term 
Construction-Type  Contracts;  American 
Institute  of  Certified  Public  Accountants 
(AlCPA)  Statements  of  Position  (SOP) 
No.  81-1.  Accounting  for  Performance 
of  Construction-Type  and  Certain 
Production-Type  Contracts,  and  No.  97- 
2.  Software  Revenue  Recognition; 
Emerging  Issues  Task  Force  (EITF)  Issue 


No.  88-18,  Sales  of  Future  Revenues, 
No.  91-9,  Revenue  and  Expense 
Recognition  for  Freight  Services  in 
Process.  No.  95-1,  Revenue  Recognition 
on  Sales  with  a  Guaranteed  Minimum 
Resale  Value,  and  No.  95-4,  flevenue 
Recognition  on  Equipment  Sold  and 
Subsequently  Repurchased  Subject  to 
an  Operating  Lease;  and  FASB 
Statement  of  Financial  Accounting 
Concepts  (SFAC)  No.  5,  Recognition  and 
Measurement  in  Financial  Statements  of 
Business  Enterprises. '  If  a  transaction  is 
within  the  scope  of  specific 
authoritative  literature  that  provides 
revenue  recognition  guidance,  that 
literature  should  be  applied.  However, 
in  the  absence  of  authoritative  literature 
addressing  a  specific  arrangement  or  a 
specific  industry,  the  staff  will  consider 
the  existing  authoritative  accounting 
standards  as  well  as  the  broad  revenue 
recognition  criteria  specified  in  the 
FASB's  conceptual  framework  that 
contain  basic  guidelines  for  revenue 
recognition. 

Based  on  these  guidelines,  revenue 
sboidd  not  be  recognized  until  it  is 
realized  or  realizable  and  earned.^  SFAC 
No.  5.  paragraph  B3(b)  states  that  "an 
entity's  revenue-earning  activities 
involve  delivering  or  producing  goods, 
rendering  services,  or  other  activities 
that  constitute  its  ongoing  major  or 
central  operations,  and  revenues  are 
considered  to  have  been  earned  when 
the  entity  has  substantially 
accomplished  what  it  must  do  to  be 
entitled  to  the  benefits  represented  by 
the  revenues"  (footnote  reference 
omitted).  Paragraph  84(a)  continues  "the 
two  conditions  (being  realized  or 
realizable  and  being  earned]  are  usually 
met  by  the  time  product  or  merchandise 
is  delivered  or  services  are  rendered  to 
customers,  and  revenues  from 
manufacturiiig  and  selling  activities  and 
gains  and  losses  from  sales  of  other 
assets  are  commonly  recognized  at  time 
of  sale  (usually  meaning  delivery)" 
(footnote  reference  omitted).  In 
addition,  paragraph  84(d)  states  that  "If 
services  are  rendered  or  rights  to  use 
assets  extend  continuously  over  time 
(for  example,  interest  or  rent),  reliable 
measures  based  on  contractual  prices 


'  In  Februan'  19«9.  tlm  .MCPA  publisbed  a 
booklet  Hntilbd  "Audit  Issues  in  Revenue 
Recognition."  This  booklet  provides  an  overview  of 
the  current  authoritative  accounting  literature  and 
auditing  procedures  for  revenue  recognition  and 
identifies  indicators  of  improper  revenue 
racognilion. 

'  SFAC  No  5. 1 83-84;  ARB  No.  43.  Chapter  1  A. 
1 1:  APB  Opinion  No.  10, 1 12.  The  citaliuns 
provided  herein  are  not  intended  to  present  the 
complete  population  of  citations  where  8  particular 
criterion  is  relevant.  Rather,  the  citations  are 
intended  to  provide  the  reader  with  additional 
reference  material- 


established  in  advance  are  commonly 
available,  and  revenues  may  be 
recognized  as  earned  as  time  passes." 

The  staff  believes  that  revenue 
generally  is  realized  or  realizable  and 
earned  when  all  of  the  following  criteria 
are  met: 

•  Persuasive  evidence  of  an 
arrangement  exists.' 

•  Delivery  has  occurred  or  services 
have  been  rendered,* 

•  The  seller's  price  to  the  buyer  is 
fixed  or  determinable,^  and 

•  Collectibility  is  reasonably 
assured.** 

2.  Persuasive  Evidence  of  an 
Arrangement 

Question  1 

Facts:  Company  A  has  product 
available  to  ship  to  customers  prior  to 
the  end  of  its  current  fiscal  quarter. 
Customer  Beta  places  an  order  for  the 
product,  and  Company  A  delivers  the 
product  prior  to  the  end  of  its  current 
fiscal  quarter.  Company  A's  normal  and 
customary  business  practice  for  this 
class  of  customer  is  to  enter  into  a 
written  sales  agreement  that  requires  the 
signatures  of  the  authorized 
representatives  of  the  Company  and  its 
cuftcmer  to  be  binding.  Company  A 
prepares  a  written  sales  agreement,  and 
its  authorized  representative  signs  the 
agreemflnt  before  the  end  of  the  quarter. 
However.  Customer  Beta  does  not  sign 
the  agreement  because  Customer  Beta  is 


'  SFAC  \o.  2.  Qualirativf  Chamclenstics  of 
.Accounting  Infomwtion.  1 63  states 
"Kopresentational  faithfulness  is  correspondence  or 
agreement  between  a  measure  or  description  and 
the  phenomenon  it  purports  to  represent."  The  staff 
believes  that  evidence  of  an  exchange  arran^nient 
must  exist  to  determine  if  the  accounting  treatment 
represents  faithfully  Ihe  transaction.  See  also  SOP 
97-2. 1 8.  The  use  of  Ihe  lerm  "arrangement"  in  this 
Staff  Accounting  Bulletin  is  meant  to  idenlih'  the 
final  underslandlng  between  the  parties  as  Iti  the 
specific  nature  and  terms  of  the  agreed-upon 
transaction. 

■  SFAC  No.  S.  1 84|a|.  (b|,  and  Id).  Revenue 
should  nol  be  recognized  until  the  seller  has 
substantially  accomplished  what  it  must  do 
pursuant  to  the  terms  of  the  umingement.  which 
usually  occurs  upon  delivery  or  performance  of  Ihe 
services. 

^  SFAC  No.  5. 1 83(a):  SFAS  No.  48. 1 6(a);  SOP 
97-2. 1 8.  SOP  97-2  defines  a  "fixed  fee"  as  a  "fee 
required  to  be  paid  at  a  set  amount  that  is  not 
subject  to  refund  or  adiustment.  A  fixed  foe 
includes  amounts  designated  as  minimum 
royalties. "  Paragraphs  26-33  of  .SOP  97-2  discuss 
liow  to  apply  the  fixed  or  determinable  fee  criterion 
in  software  tnuisactions.  The  staff  Ijelieves  that  the 
guidance  in  paragraphs  26  and  3t>~33  is  appropriaii' 
for  other  sales  transactions  where  authoritative 
guidance  dues  not  otherwise  exist.  The  staff  notes 
that  paragraphs  27  through  29  sperificallv  consider 
software  Innsaclions.  however.  Ihe  staff  believes 
that  guidance  should  be  considered  in  other  sales 
transactions  in  which  the  risk  of  technological 
obsolescence  Is  high. 

•  ARB  No.  43.  Chapter  1  A,  1 1  and  APB  Opinion 
No.  10.112.  See  aUo  SFAC  No.  5.1S4(g)  and  SOP 
97-2. 5  8. 


awaiting  the  requisite  approval  by  its 
legal  department.  Customer  Beta's 
purchasing  department  has  orally 
agreed  to  the  sale  and  slated  that  it  is 
highly  likely  that  the  contract  will  be 
approved  the  first  week  of  Company  A's 
next  fiscal  quarter. 

Question:  May  Company  A  recognize 
the  revenue  in  Ihe  current  fiscal  quarter 
for  the  sale  of  the  product  to  Customer 
Beta  when  (1)  the  product  is  delivered 
by  the  end  of  its  current  fiscal  quarter 
and  (2)  the  final  written  sales  agreement 
is  executed  by  Customer  Beta's 
authorized  representative  within  a  few 
days  after  the  end  of  the  current  fiscal 
quarter? 

Interpretive  Response:  No.  Generally 
the  staff  beUeves  that,  in  view  of 
Company  As  business  practice  of 
requiring  a  written  sales  agreement  for 
this  cJass  of  customer,  persuasive 
evidence  of  an  arrangement  would 
require  a  final  agreement  that  has  been 
executed  by  the  properly  authorized 
personnel  of  the  customer.  In  the  stafFs 
view.  Customer  Beta's  execution  of  the 
sales  agreement  after  the  end  of  the 
quarter  causes  the  transaction  to  be 
considered  a  transaction  of  the 
sub.sequent  period.^  Further,  if  an 
arrangement  is  subject  to  subsequent 
approval  (e.g..  by  the  management 
committee  or  board  of  directors)  or 
execution  of  another  agreement,  revenue 
recognition  woidd  be  inappropriate 
until  that  subsequent  approval  or 
agreement  is  complete. 

Customary  business  practices  and 
processes  for  documenting  sales 
transactions  vary'  among  companies  and 
industries.  Business  practices  and 
processes  may  also  vary  within 
individual  companies  (e.g.,  based  on  the 
class  of  customer,  natiue  of  product  or 
service,  or  other  distinguishable  factors). 
If  a  company  does  not  have  a  standard 
or  customar\'  business  practice  of 
relying  on  written  contracts  to 
document  a  sales  arrangement,  it 
usually  would  be  expected  to  have  other 
forms  of  written  or  electronic  evidence 
to  document  the  transaction.  For 
example,  a  company  may  not  use 
written  contracts  but  instead  may  rely 
on  binding  purchase  orders  from  third 
parties  or  on-line  authorizations  that 
include  the  terms  of  the  sale  and  that 
are  binding  on  the  customer.  In  that 
situation,  that  documentation  could 
represent  persuasive  evidence  of  an 
arrangement. 

The  staff  is  aware  that  sometimes  a 
customer  and  .seller  enter  into  "side" 
agreements  to  a  master  contract  that 
effectively  amend  the  master  contract. 


'  AlCPA.  Codification  of  Statements  on  Auditing 
Standards  I AU)  li  560.05.  .Subsequent  Events. 


Registrants  should  ensure  that 
appropriate  policies,  procedures,  and 
internal  controls  exist  and  are  properly 
documented  so  as  to  provide  reasonable 
assurances  that  sales  transactions, 
including  those  affected  by  side 
agreements,  are  properly  accounted  for 
in  accordance  with  generally  accepted 
accounting  principles  and  to  ensure 
compliance  with  Section  13  of  tht 
Securities  Exchange  Act  of  1934  (i.e., 
the  Foreign  Corrupt  Practices  Act).  Side 
agreements  could  include  cancellation, 
termination,  or  other  provisions  that 
affect  revenue  recognition.  The 
existencB  of  a  subsequentiy  executed 
side  agreement  may  be  an  indicator  that 
the  original  agreement  was  not  final  and 
revenue  recognition  was-  not 
appropriate. 

Question  2 

Facts:  Company  7-  enters  into  an 
arrangement  with  Customer  A  lo  deUver 
Company  Z's  products  to  Customer  A 
on  a  consignment  basis.  Pursuant  to  the 
terms  of  the  arrangement.  Customer  A  is 
a  consignee,  and  tiUe  to  the  products 
does  not  pass  from  Company  Z  to 
Customer  A  until  Customer  A  consumes 
the  products  in  its  operations.  Company 
Z  delivers  product  to  Customer  A  imder 
the  terms  of  their  arrangement. 

Question:  May  Company  Z  recognize 
revenue  upon  delivery  of  its  product  to 
Customer  A? 

Interpretive  Response:  No,  Products 
delivered  to  a  consignee  pursuant  to  a 
consignment  arrangement  are  not  sales 
and  do  nol  qualifS'  for  revenue 
recognition  until  a  sale  occurs.  The  staff 
believes  that  revenue  recognition  is  not 
appropriate  because  the  seller  retains 
the  risks  and  rewards  of  ownership  of 
the  product  and  title  usually  does  not 
pass  to  the  consignee. 

Other  situations  may  exist  where  title 
to  delivered  prtjducts  passes  to  a  buyer, 
but  the  substance  of  the  transacnion  is 
that  of  a  consignment  or  a  financing. 
Such  arrangements  require  a  careful 
analysis  of  the  facts  and  circumstances 
of  the  transaction,  as  well  as  an 
understanding  of  the  rights  and 
obligations  of  the  parties,  and  the 
seller's  customary  business  practices  in 
such  arrangements.  The  staff  believes 
that  the  presence  of  one  or  more  of  the 
following  characteristics  in  a  transaction 
precludes  revenue  recognition  even  if 
title  to  the  product  has  passed  to  the 
buyer: 

1  The  buyer  has  the  right  to  return 
the  product  and: 

(a)  the  buyer  does  not  pay  the  seller 
at  the  time  of  sale,  and  the  buyer  is  not 
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obligated  to  pay  the  seller  at  a  .specified 
date  or  dates." 

(b)  the  buyer  does  not  pay  the  seller 
at  the  time  of  sale  but  rather  is  obligated 
to  pay  at  a  specified  date  or  dales,  and 
the  buyer's  obUgation  to  pay  is 
contractually  or  implicitly  excused  until 
the  buyer  resells  the  product  or 
subsequently  consumes  or  uses  the 
product." 

(c)  the  buyer's  obligation  to  the  seller 
would  be  changed  (e.g..  the  seller  would 
forgive  the  obligation  or  grant  a  refund) 
in  the  event  of  theft  or  physical 
destruction  or  damage  of  the  product,'" 

(d)  the  buyer  acquiring  the  product  for 
resale  does  not  have  economic 
substance  apart  from  that  provided  by 
the  seller. ' '  or 

(e)  the  seller  has  significant 
obligations  for  future  performance  to 
directly  bring  about  resale  of  the 
product  by  the  buyer. '- 

2.  The  seller  is  required  to  repurchase 
the  product  (or  a  substantially  identical 
product  or  processed  goods  of  which  the 
product  is  a  component)  at  specified 
prices  that  are  not  subject  to  change 
except  for  fluctuations  due  to  finance 
and  holding  costs."  and  the  amounts  to 
be  paid  by  the  seller  will  be  adjusted,  as 
necessary,  to  cover  substantially  all 
fluctuations  in  costs  incurred  by  the 
buyer  in  purchasing  and  holding  the 
product  (including  interest).'^  TTie  staff 
believes  that  indicators  of  the  latter 
condition  include: 

(a)  the  seller  provides  interest-free  or 
significantly  below  market  financing  to 
the  buyer  beyond  the  seller's  customary 
sales  terms  and  until  the  products  are 
resold, 

(b)  the  seller  pays  interest  costs  on 
behalf  of  the  buyer  under  a  third-party 
financing  arrangement,  or 

(c)  the  seller  has  a  practice  of 
refunding  (or  intends  to  refund)  a 
portion  of  the  original  sales  price 
representative  of  interest  expense  for  the 


■  SFAS  Na  48.  ^  6(b)  tad  22. 

*  SFAS  No.  48. 1 8(b)  and  22.  The  arrangemsiil 
may  not  specify  that  paymeat  U  contingent  upon 
subeequeot  re«ile  or  consumption.  However,  if  the 
seller  haa  an  eetabliahed  business  pmctice 
pennittiDg  customers  lo  defer  payment  beyond  the 
specified  due  date4s)  until  the  products  are  resold 
or  consumed,  then  the  staff  lleUeves  that  the  seller's 
right  to  receive  cash  repfesentiog  the  sales  price  is 
coolingent. 

'"SFAS  No.  48.1  Sic). 

"  SFAS  No.  48, 1 6(d). 

"12  SFAS  No.  48.16(b). 

"  SFAS  No.  49. 1 5fa).  Paragraph  5(a)  provides 
examplaa  of  circucostances  that  meet  this 
requirement.  As  djacuaaad  further  therein,  this 
condition  is  preaant  if  (a)  a  resale  price  guarantee 
exists,  (b)  the  seller  has  an  option  lo  purchase  the 
product,  the  economic  effect  of  which  compels  the 
seller  lo  purchase  the  product,  or  (c)  the  buyer  has 
an  option  whereby  it  can  require  the  seller  to 
purchase  the  product. 

"  SFAS  No.  49,1 5(bl. 


period  from  when  the  buyer  paid  the 
seller  until  the  buyer  resells  the 
product. 

3.  The  transaction  possesses  the 
characteristics  set  foiih  in  EITF  Issue 
No.  95-1 .  Revenue  Recognition  on  Sales 
with  a  Guaranteed  Minimum  Resale 
Value,  and  does  not  qualify  for  sales- 
type  lease  accounting. 

4.  The  product  is  delivered  for 
demonstration  purposes.'^ 

This  list  is  not  meant  to  be  a  checkhst 
of  all  characteristics  of  a  consignment  or 
a  financing  arrangement,  and  other 
characteristics  may  exist.  Accordingly, 
the  staff  believes  that  judgment  is 
necessary  in  assessing  whether  the 
substance  of  a  transaction  is  a 
consignment,  a  financing,  or  other 
arrangement  for  which  revenue 
recognition  is  not  appropriate.  If  title  lo 
the  goods  has  passed  but  the  substance 
of  the  arrangement  is  not  a  sale,  the 
consigned  inventor)'  should  be  reported 
separately  from  other  inventory  in  the 
consignor's  financial  statements  as 
"inventory  consigned  to  others"  or 
another  appropriate  caption. 

3.  Delivery  and  Performance 

Question  3 

Facts:  Company  A  receives  purchase 
orders  for  products  it  manufactures.  At 
the  end  of  its  fiscal  quarters,  customers 
may  not  yet  be  ready  to  take  delivery  of 
the  produtrts  for  various  reasons.  These 
reasons  may  include,  but  are  not  limited 
to,  a  lack  of  available  space  for 
inventory,  having  more  than  sufficient 
inventory  in  their  distribution  channel, 
or  delays  in  customers'  production 
schedules. 

Questions:  May  Company  A  recognize 
revenue  for  the  sale  of  its  products  once 
it  has  completed  manufacturing  if  it 
segregates  the  inventory  of  the  products 
in  its  own  warehouse  from  its  own 
products? 

May  Company  A  recognize  revenue 
for  the  sale  if  it  ships  the  products  to  a 
third-party  warehouse  but  (1)  Company 
A  retains  title  to  the  product  and  (2) 
payment  by  the  customer  is  dependent 
upon  tdtiinate  delivery  to  a  customer- 
specified  site? 

/nterpn9(a(ive  Response:  Generally, 
no.  The  staff  believes  that  delivery 
generally  is  not  considered  to  have 
octnirred  unless  the  customer  has  taken 
tide  and  assumed  the  risks  and  rewards 
of  ownership  of  the  products  specified 
in  the  customer's  purchase  order  or 
sales  agreement  Typically  this  occurs 
when  a  product  is  delivered  to  the 
customer's  delivery  site  (if  the  terms  of 
the  sale  are  "FOB  destination")  or  when 


a  product  is  shipped  to  the  customer  (if 
the  terms  are  "FOB  shipping  point"). 

The  Commission  has  set  forth  criteria 
lo  be  met  in  order  to  recognize  revenue 
when  delivery  has  nol  occurred."" 
These  include: 

1 .  The  risks  of  ownership  must  have 
passed  to  the  buyer, 

2.  The  customer  must  have  made  a 
fixed  commitment  to  purchase  the 
goods,  preferably  in  written 
documentation; 

3.  The  buyer,  not  the  seller,  must 
request  that  the  transaction  be  on  a  bill 
and  hold  basis.""  The  buyer  must  have 
a  substantial  business  purpose  for 
ordering  the  goods  on  a  bill  and  hold 
basis: 

4.  There  must  be  a  fixed  schedule  for 
delivery  of  the  goods.  The  date  for 
delivery  must  be  reasonable  and  must 
be  consistent  with  the  buyer's  business 
purpose  [e.g.,  storage  periods  are 
customary  in  the  industry): 

5.  The  seller  must  not  nave  retained 
any  specific  performance  obligations 
such  that  the  earning  process  is  not 
complete; 

6.  The  ordered  goods  must  have  been 
segregated  from  the  seller's  inventory 
and  nol  be  subject  to  being  used  to  fill 
other  orders;  and 

7.  The  equipment  Iproducl]  must  be 
complete  and  ready  for  shipment. 

The  above  listed  conditions  are  the 
important  conceptual  criteria  which 
should  be  used  in  evaluating  any 
purported  bill  and  hold  sale.  This  listing 
is  nol  intended  as  a  checklist.  In  some 
circumstances,  a  transaction  may  meet 
all  factors  listed  above  but  not  meet  the 
requirements  for  revenue  recognition. 
The  Commission  also  has  noted  that  in 
applying  the  above  criteria  lo  a 
purported  bill  and  hold  sale,  the 
individuals  responsible  for  the 
preparation  and  filing  of  financial 
statements  also  should  consider  the 
following  factors:" 

1 .  The  date  by  which  the  seller 
expects  payment,  and  whether  the  seller 
has  modified  its  normal  billing  and 
credit  terms  for  this  buyer" 


«Sw  SOP  97-2. 125. 


'"  See  In  the  Maner  of  Stewart  Pamess. 
Accounting  and  Auditing  Enforcement  (A  AERl 
Release  No.  108  (August  5.  1986);  SEC  v.  Bollinger 
Industries.  Inc..  et  al.  Lit.  Rel.  No.  15093  (September 
30.  1996):  In  the  Matter  of  Laser  Photonics,  inc., 
AAER  No.  971  [September  30.  1997);  In  the  Matter 
of  Cypress  Bioscience  Inc..  AAER  No.  817 
(September  19. 1996).  Also  see  SFAC  No.  5. 184(a). 
and  SOP  97-2. 122. 

>^  Such  requests  typically  should  be  set  forth  in 
writing  by  the  buyer. 

'"See  Note  16.  supra. 

'"Such  individuals  should  consider  whether  APB 
Opinion  No.  21.  trtterest  on  Receivables  and 
Payables,  pertaining  to  the  need  for  discounting  the 
related  receivable,  is  applicable.  APB  Opinion  No. 
21,1 3(a),  indicates  that  the  requirements  of  tliat 
Opinion  to  record  receivables  at  a  discounted  value 


2.  The  seller's  past  experiences  with 
and  pattern  of  bill  and  hold 
transactions: 

3.  Whether  the  buyer  has  the  expected 
risk  of  loss  in  the  event  of  a  decUne  in 
the  market  value  of  goods; 

4.  Whether  the  seller's  custodial  risks 
are  insurable  and  insured: 

5.  Whether  extended  procedures  are 
necessary  in  order  to  assure  that  there 
are  no  exceptions  lo  the  buyer's 
commitment  lo  accept  and  pay  for  the 
goods  sold  (i.e.,  that  the  business 
reasons  for  the  bill  and  hold  have  not 
introduced  a  contingency  to  the  buyer's 
commitment). 

Delivery  generally  is  nol  considered 
to  have  occurred  unless  the  product  has 
been  delivered  lo  the  customer's  place 
of  business  or  another  site  specified  by 
the  customer.  If  the  customer  specifies 
an  intermediate  site  but  a  substantial 
portion  of  the  sales  price  is  not  payable 
until  deUvery  is  made  to  a  final  site, 
then  revenue  should  nol  be  recognized 
until  final  delivery  has  occurred. 2» 

After  delivery  of  a  product  or 
performance  of  a  service,  if  uncertainly 
exists  about  customer  acceptance, 
revenue  should  nol  be  recognized  until 
acceptance  occurs.^'  Customer 
acceptance  provisions  may  be  included 
in  a  contract,  among  other  reasons,  lo 
enforce  a  customer's  rights  to  (1)  test  the 
delivered  product,  (2)  require  the  seller 
to  perform  additional  services 
subsequent  lo  delivery  of  an  initial 
product  or  performance  of  an  initial 
service  (e.g.,  a  seller  is  required  lo 
install  or  activate  delivered  equipment), 
or  (3)  identify  other  work  necessary  to 
be  done  before  accepting  the  product. 
The  staff  presumes  that  such  contractual 
customer  acceptance  provisions  are 
substantive,  bargained-for  terms  of  an 
arrangement.  Accordingly,  when  such 
contratrtual  customer  acceptance 
provisions  exist,  the  staff  generally 
believes  that  the  seller  should  not 
recognize  revenue  imtil  customer 
acceptance  octnirs  or  the  acceptance 
provisions  lapse. 


are  not  intended  to  apply  to  "receivables  and 
payables  arising  hnm  transactions  with  customers 
or  suppliers  in  the  normal  course  of  business  which 
are  due  in  customary  trade  terms  nol  exceeding 
approximately  one  year"  (emphasis  added). 

"SOP  97-2. 122. 

"  SOP  97-2. 1 20.  Also.  SFAC  No.  5. 1 83(b) 
slates  "revenues  are  considered  to  have  been  earned 
when  the  entity  has  subslanlially  accomplished 
what  it  must  do  to  be  entiUed  to  the  benefits 
reptesented  by  the  revenues."  If  an  arrangement 
expressly  requires  customer  acceptance,  the  staff 
generally  believes  that  customer  acceptance  should 
occur  before  the  entity  has  substantially 
accomplished  what  it  must  do  to  be  entitled  to  the 
benefits  represented  by  the  revenues,  especially 
when  the  seller  is  obligated  to  perfonn  additional 
stops- 


A  seller  should  subslanlially  complete 
or  fulfill  the  terms  specified  in  the 
arrangement  in  order  for  delivery  or 
performance  lo  have  occurred. ^^  When 
applying  the  subslanlially  complete 
notion,  the  staff  believes  that  only 
inconsequential  or  perfunctor)'  actions 
may  remain  incomplete  such  thai  the 
failure  lo  complete  the  actions  would 
not  result  in  the  customer  receiving  a 
refund  or  rejecting  the  delivered 
products  or  services  performed  lo  date, 
in  addition,  the  seller  should  have  a 
demonstrated  history  of  completing  the 
remaining  tasks  in  a  timely  manner  and 
reliably  estimating  the  remaining  costs. 
If  revenue  is  recognized  upon 
substantial  completion  of  the 
arrangement,  all  remaining  costs  of 
perfonnance  or  delivery  should  be 
accrued. 

If  an  arrangement  (it?.,  outside  the 
scope  of  SOP  81-1)  requires  the  delivery 
or  performance  of  multiple  dehverables. 
or  ""elements,"  the  delivery  of  an 
individual  element  is  considered  nol  lo 
have  occurred  if  there  are  imdelivered 
elements  that  are  essential  to  the 
fimctionality  of  the  delivered  element 
because  the  tnistomer  does  not  have  the 
full  use  of  the  delivered  element.''-'' 

In  licensing  and  similar  arrangements 
(e.g..  licenses  of  motion  pictures, 
software,  technology,  and  other 
intangibles),  the  staff  believes  that 
delivery  does  nol  occur  for  revenue 
recognition  purposes  until  the  license 
term  begins. ''  Accordingly,  if  a  licensed 
product  or  technology  is  physically 
delivered  to  the  customer,  but  the 
license  term  has  not  yet  begun,  revenue 
should  not  be  recognized  prior  to 
inception  of  the  license  term.  Upon 
inception  of  the  license  term,  revenue 
shoiild  be  recognized  in  a  manner 
consistent  with  the  nature  of  the 
transaction  and  the  earnings  process. 

Question  4 

Facts:  Company  R  is  a  retailer  that 
offers  ""layaway"  sales  to  its  customers. 
Company  R  retains  the  merchandise, 
sets  it  aside  in  its  inventory,  and 


"  22  SFAC  Na  5, 1  a3(b)  states  that  "revenues  are 
considered  to  have  been  earned  when  the  entity  has 
substantially  accomplished  what  it  must  do  to  be 
entitled  the  benefits  represented  by  the  revenues" 

'•SOP  97-2, 1 13.  and  68-70 

'•  SFAS  No.  53.  Financial  Reoorting  by  Producers 
and  Dtsttibutors  of  Motion  Picture  Films,  1 6.  The 
FASB  has  issued  an  Exposure  Draft  to  rescind  SFAS 
No.  53.  The  AICPA's  Accounting  Standards 
Executive  t^mmittee  intends  to  issue  a  new  SOP 
that  would  replace  SFAS  No.  53  and  provide 
authoritative  guidance  on  accounting  for  motion 
pictures.  The  Exposure  Draft  of  the  proposed  new 
SOP  contains  a  similar  criterion  for  revenue 
recognition  of  a  licensed  film  (j  e  .  the  license 
period  of  the  arrangement  has  begun  and  the 
custrmier  can  begin  its  exploitation,  exhibition,  or 
sale). 


mllects  a  cash  deposit  from  the 
customer.  Although  Company  R  may  set 
a  time  period  within  which  the 
customer  must  finalize  the  purchase. 
Company  R  does  nol  require  the 
customer  to  enter  into  an  installment 
note  or  other  fixed  payment 
commitment  or  agreement  when  the 
initial  deposit  is  received.  The 
merchandise  generally  is  not  released  lo 
the  customer  imlil  the  tnistomer  pays 
the  full  purchase  price.  In  the  event  thai 
the  customer  fails  to  pay  the  remaining 
purcha.se  price,  the  customer  forfeits  its 
cash  deposit.  In  the  event  the 
merchandise  is  lost,  damaged,  or 
destroyed,  Company  R  either  must 
refund  the  cash  deposit  lo  the  customer 
or  provide  replacement  merchandise. 

Question:  u>  the  staffs  view,  when 
may  Company  R  recognize  revenue  for 
merchandise  sold  under  its  layaway 
program?  ^ 

Interpretive  Response:  Provided  Ihal 
the  other  criteria  for  revenue  recognition 
are  met,  the  staff  believes  that  Company 
R  should  recognize  revenue  from  sales 
made  under  its  layaway  program  upon 
delivery  of  the  merchandise  lo  the 
customer.  Until  then,  the  amoiml  of 
cash  received  should  be  recognized  as  a 
liability  entitled  such  as  "deposits 
received  from  cnistomers  for  layaway 
sales"  or  a  similarly  descriptive  caption. 
Because  Company  R  retains  the  risks  of 
ownership  of  the  merchandise,  receives 
only  a  deposit  from  the  customer,  and 
does  nol  have  an  enforceable  right  to  the 
remainder  of  the  purchase  price,  the 
staff  would  object  to  Company  R 
recognizing  any  revenue  upon  receipt  of 
the  cash  deposit.  This  is  consistent  with 
item  two  (2)  in  the  Commission's 
criteria  for  bill-and-hold  transactions 
which  states  that  "the  customer  must 
have  made  a  fixed  commitment  to 
purchase  the  goods." 

Question  S 

Facts:  Registrants  may  negotiate 
arrangements  pursuant  lo  which  they 
may  receive  nonrefundable  fees  upon 
entering  into  arrangements  or  on  certain 
specified  dates.  The  fees  may  ostensibly 
be  received  for  conveyance  of  a  license 
or  other  intangible  right  or  for  delivery 
of  particular  products  or  services. 
Various  business  factors  may  influenoe 
how  the  registrant  and  customer 
structure  the  payment  terms.  For 
example,  in  exchange  for  a  greater  up- 
front fee  for  an  intangible  right,  the 
registrant  may  be  willing  to  receive 
lower  unit  prices  for  related  products  to 
be  delivered  in  the  future.  In  some 
circumstances,  the  right,  product,  or 
service  conveyed  in  conjimction  with 
the  nonrefundable  fee  has  no  utihty  lo 
the  purchaser  separate  and  independent 
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of  the  registrant's  performance  of  the 
other  elements  of  the  arrangement. 
Therefore,  in  the  absence  of  the 
registrant's  continuing  involvement 
under  the  arrangement,  the  customer 
would  not  have  paid  the  fee.  Examples 
of  this  type  of  arrangement  include  the 
following: 

•  A  registrant  sells  a  lifetime 
membership  in  a  health  club.  After 
paying  a  nonrefundable  "initiation  fee, " 
the  customer  is  permitted  to  use  the 
health  club  indefinitely,  so  long  as  the 
customer  also  pays  an  additional  usage 
fee  each  month.  'The  monthly  usage  fees 
collected  from  all  customers  are 
adequate  to  cover  the  operating  costs  of 
the  health  club. 

•  A  registrant  in  the  biotechnology 
industry  agrees  to  provide  research  and 
development  activities  for  a  customer 
for  a  specified  term.  The  customer  needs 
to  use  certain  technology  ov^rned  by  the 
registrant  for  use  in  the  research  and 
development  activities.  The  technology 
is  not  sold  or  licensed  separately 
without  the  research  and  development 
activities.  Under  the  terms  of  the 
arrangement,  the  customer  is  required  to 
pay  a  nonrefundable  "technology  access 
fee"  in  addition  to  periodic  payments 
for  research  and  development  activities 
over  the  term  of  the  contract. 

•  A  registrant  requires  a  customer  to 
pay  a  nonrefundable  "activation  fee  " 
when  entering  into  an  arrangement  to 
provide  telecommunications  services. 
The  terms  of  the  arrangement  require 
the  customer  to  pay  a  monthly  usage  fee 
that  is  adequate  to  recover  the 
registrant's  operating  costs.  The  costs 
incurred  to  activate  the 
telecommunications  service  are 
nominal. 

Question:  When  should  the  revenue 
relating  to  nonrefundable.  up-&ont  fees 
in  these  types  of  arrangements  be 
recognized? 

Inteq>retive  Response:  The  staff 
believes  that  registrants  should  consider 
the  specific  facts  and  circumstances  to 
determine  the  appropriate  accounting 
for  nonrefundable,  up-front  fees.  Unless 
the  up-front  fee  is  in  exchange  for 
products  delivered  or  services 
performed  that  represent  the 
culmination  of  a  separate  earnings 
process.-^  the  deferral  of  revenue  is 
appropriate. 

In  the  situations  described  above,  the 
staff  does  not  view  the  activities 
completed  by  the  registrants  [i.e.,  selling 
the  membership,  signing  the  contract,  or 
enrolling  the  customer  or  activating 
telecommunications  services)  as 


discrete  earnings  events.^^  The  terms, 
conditions,  and  amounts  of  these  fees 
typically  are  negotiated  in  conjunction 
with  the  pricing  of  all  the  elements  of 
the  arrangement,  and  the  customer 
would  ascribe  a  significantly  lower,  and 
perhaps  no,  value  to  elements  ostensibly 
associated  with  the  up-front  fee  in  the 
absence  of  the  registrant's  performance 
of  other  contract  elements.  The  fact  that 
the  registrants  do  not  sell  the  initial 
rights,  products,  or  services  separately 
(i.e.,  without  the  registrants'  continuing 
involvement)  supports  the  staffs  view. 
The  staff  believes  that  the  customers  are 
purchasing  the  on-going  rights, 
products,  or  services  being  provided 
through  the  registrants'  continuing 
involvement.  Further,  the  staff  believes 
that  the  earnings  process  is  completed 
by  performing  under  the  terms  of  the 
arrangements,  not  simply  by  originating 
a  revenue-generating  arrangement. 

Supply  or  service  transactions  may 
involve  the  charge  of  a  nonrefundable 
initial  fee  with  subsequent  periodic 
payments  for  future  products  or 
services.  The  initial  fees  may,  in 
substance,  be  wholly  or  partly  an 
advance  payment  for  future  products  or 
services.  In  the  examples  above,  the  on- 
going rights  or  services  being  provided 
or  products  being  delivered  are  essential 
to  the  customers  receiving  the  expected 
benefit  of  the  up-front  payment. 
Therefore,  the  up- front  fee  and  the 
continuing  performance  obligation 
related  to  the  services  to  be  provided  or 
products  to  be  delivered  are  assessed  as 
an  integrated  package.  In  such 
circumstances,  the  staff  believes  that  up- 
front fees,  even  if  nonrefundable,  are 
earned  as  the  products  and/or  services 
are  delivered  and/or  performed  over  the 
term  of  the  arrangement  or  the  expected 
period  of  performance  -"  and  generally 
should  be  deferred  and  recognized 
systematically  over  the  periods  that  the 
fees  are  earned.^" 


^  See  SFAC  .\o.  5.  fuutnol«  51 .  for  a  deacriplion 
of  th«  "oamtag  process." 


^"In  a  similar  situation,  lenders  may  collect 
nonrefundable  loan  origination  fees  in  connection 
with  lending  activities.  The  FASB  concluded  in 
SFAS  No.  91 .  Accounting  for  Sonrpfundablfi  Fees 
and  Costs  Associated  with  Originating  or  Acquiring 
Loans  and  Initial  Direct  Costs  of  Ijmstfs.  that  loan 
origiiution  is  not  a  separate  revenue.producing 
activity  of  a  lender,  and  therefore,  those 
nonrehindablo  fees  collected  at  the  outset  of  the 
loan  anangement  am  not  recttgnized  as  revenue 
upon  receipt  but  are  deferred  and  recognized  over 
the  life  of  the  loan  (paragraphs  5  ynd  371. 

''The  revenue  recognition  period  should  extimd 
beyond  the  initial  contractual  period  if  the 
relationship  Hith  the  customer  is  eicpected  to 
extend  beyond  the  initial  term  and  the  custofner 
continues  lp  benefit  from  the  payment  of  the  up- 
front fee  {e.g..  if  subsequent  renewals  are  priced  at 
a  bargain  to  the  initial  up-front  feel. 

^  \  systematic  method  would  be  on  a  sttHight- 
line  basis,  unless  evidence  suggests  thai  revenue  is 
earned  or  obligations  are  fulfilled  in  a  different 


Question  6 

Facts:  Company  A  provides  Its 
customers  with  activity  tracking  or 
similar  services  [e.g.,  tracking  of 
property  tax  payment  activity,  sending 
delinquency  letters  on  overdue 
accounts,  etc.)  for  a  ten-year  period. 
Company  A  requires  customers  to 
prepay  for  all  the  services  for  the  term 
specifled  in  the  arrangement.  The  on- 
going services  to  be  provided  are 
generally  automated  after  the  initial 
customer  set-up.  At  the  outset  of  the 
arrangement.  Company  A  performs  set- 
up procedures  to  facilitate  delivery  of  its 
on-going  services  to  the  customers. 2" 
Such  procedures  consist  primarily  of 
establishing  the  necessary  records  and 
files  in  Company  A's  pre-existing 
computer  systems  in  order  to  provide 
the  services.  Once  the  initial  customer 
set-up  activities  are  complete.  Company 
A  provides  its  services  in  accordance 
with  the  arrangement.  Company  A  is  not 
required  to  refund  any  portion  of  the  fee 
if  the  customer  terminates  the  services 
or  does  not  utilize  all  of  the  services  to 
which  it  is  entitled.  However,  Company 
A  is  required  to  provide  a  refund  if 
Company  A  terminates  the  arrangement 
early.  Assume  Company  A's  activities 
are  not  within  the  scope  of  SFAS  No. 
91. 

Question:  When  shuc.ld  Company  A 
recognize  the  service  revenue? 

Interpretive  Response:  The  staff 
believes  that,  provided  all  other  revenue 
recognition  criteria  are  mot,  service 
revenue  should  be  recognized  on  a 
straight-line  basis,  luiless  evidence 
suggests  that  the  revenue  is  earned  or 
obligations  are  fulfilled  in  a  different 
pattern,  over  the  contractual  term  of  the 
arrangement  or  the  expected  period 


pattern,  in  which  r^se  that  pattern  should  be 
followed. 

"*  Ftxjtnote  1  of  .SOP  9B-5.  Heporting  on  the  Costs 
of  i'tart-t'p  Aclixilirs.  stales  that  "this  SOP  does  not 
address  the  financial  reporling  of  costs  incurred 
related  lu  ongoing  customer  acquisition,  such  as 
policy  acquisition  costs  in  Financial  Accounting 
Standards  Board  (FASB)  Statement  No.  60. 
Accounting  and  Reporting  by  Insurance  Enterprises. 
and  loan  origination  costs  ill  F.\SB  Statement  No. 
91 .  Accounting  for  Sonrefundabh  Fees  and  Costs 
Associated  with  Originating  or  Acquiring  Loans  and 
Initial  Direct  Costs  of  Lrfases.  The  SOP  addresses  the 
more  substantive  one-time  efforts  to  establish 
business  with  an  entirely  new  class  of  customers 
(for  example,  a  .tianufacturer  who  does  all  of  its 
business  with  retailers  attempts  to  sell  merchandise 
directly  to  the  public)."  As  such,  the  set-up  costs 
incurred  in  this  example  are  not  within  the  scope 
of  SOP  96-5.  The  suff  believes  that  the  tncrenienlal 
direct  costs  (SFAS  No.  91  provides  an  analogous 
definition)  incurred  reiated  to  the  acquisition  or 
origination  of  a  customer  contract,  unless 
specifically  provided  for  in  the  authoritative 
literature,  should  be  actrounted  for  in  accordance 
with  paragraph  4  of  FASB  Technical  Bulletin  (FTB) 
90-1.  Accounting  for  Separately  Priced  Extended 
Warranty  and  Product  MointenoncK  ContractM  or 
paragraph  5  of  SFAS  No.  91. 


during  which  those  specified  services 
will  be  performed, ^°  whichever  is 
longer.  In  this  case,  the  customer 
contracted  for  the  on-going  activity 
tracking  service,  not  for  the  set-up 
activities.  The  staff  notes  that  the 
customer  could  not,  and  would  not, 
separately  purchase  the  set-up  services 
without  the  on-going  services.  The 
services  specified  in  the  arrangement 
are  performed  continuously  over  the 
contractual  term  of  the  arrangement 
(and  any  subsequent  renewals). 
Therefore,  the  staff  believes  that 
Company  A  should  recognize  revenue 
on  a  straight-line  basis,  ilnless  evidence 
suggests  that  the  revenue  is  earned  or 
obligations  are  fulfilled  in  a  different 
pattern,  over  the  contractual  term  of  the 
arrangement  or  the  expected  period 
during  which  those  specified  services 
will  be  performed,  whichever  is  longer. 

In  this  situation,  the  staff  would 
object  to  Company  A  recognizing 
revenue  in  proportion  to  the  costs 
incurred  because  the  set-up  costs 
incurred  l>ear  no  direct  relationship  to 
the  performance  of  ser\'ices  specified  in 
the  arrangement.  The  staff  also  believes 
that  it  is  inappropriate  to  recognize  the 
entire  amount  of  the  prepayment  as 
revenue  at  the  outset  of  the  arrangement 
by  accruing  the  remaining  costs  because 
the  services  required  by  the  contract 
have  not  been  performed. 

4.  Fixed  or  Determinable  Sales  Price 

A  company's  contracts  may  include 
customer  cancellation  or  termination 
clauses.  Cancellation  or  termination 
provisions  may  be  indicative  of  a 
demonstration  period  or  an  otherwise 
inc:omplete  transaction.  Examples  of 
transactions  that  financial  management 
and  auditors  should  be  aware  of  and 
where  such  provisions  may  exist 
include  "side"  agreements  and 
significant  transactions  with  unusual 
terms  and  conditions.  These  contractual 
provisions  raise  questions  as  to  whether 
the  sales  price  is  fixed  or  determinable. 
The  sales  price  in  arrangements  that  are 
cancelable  by  the  customer  are  neither 
fixed  nor  determinable  until  the 
cancellation  privileges  lapse.^>  If  the 
cancellation  privileges  expire  ratably 
over  a  stated  contractual  term,  the  sales 
price  is  considered  to  become 
determinable  ratably  over  the  stated 
term.'^  Short-term  rights  of  return,  such 
as  thirty-day  money-back  guarantees, 
and  other  customary  rights  to  return 
products  are  not  considered  to  be 
cancellation  privileges,  but  should  be 


'°  See  Note  27,  supra. 
"  SOP  97-2. 131. 
"Mil. 


accounted  for  in  accordance  with  SFAS 
No.  48.»3 

Question  7 

Fai:ts:  Company  M  is  a  discoimt 
retailer.  It  generates  revenue  bom 
annual  membership  fees  it  charges 
tmstomers  to  shop  at  its  stores  and  from 
the  sale  of  products  at  a  discount  price 
to  those  customers.  The  membership 
arrangements  with  retail  customers 
require  the  customer  to  pay  the  entire 
membership  fee  (e.g.,  $35)  at  the  outset 
of  the  arrangement.  However,  the 
customer  has  the  unilateral  right  to 
cancel  the  arrangement  at  any  time 
during  its  term  and  receive  a  full  refund 
of  the  initial  fee.  Based  on  historical 
data  collected  over  time  for  a  large 
number  of  homogeneous  transactions. 
Company  M  estimates  that 
approximately  40%  of  the  customers 
will  request  a  refund  before  the  end  of 
the  membership  contract  term. 
Company  Ms  (data  for  the  past  five  years 
indicates  that  significant  variations 
between  actual  and  estimated 
cancellations  have  not  occurred,  and 
Company  M  does  not  expect  significant 
variations  to  occur  in  the  foreseeable 
future. 

Question:  May  Company  M  recognize 
in  earnings  the  revenue  for  the 
membership  fees  and  accrue  the  costs  to 
provide  membership  services  at  the 
outset  of  the  arrangement? 

Interpretive  Response:  No.  In  the 
staffs  view,  it  would  be  inappropriate 
for  Company  M  to  recognize  the 
membership  fees  as  earned  revenue 
upon  billing  or  receipt  of  the  initial  fee 
with  a  corresponding  accrual  for 
estimated  costs  to  provide  the 
membership  services.  This  conclusion  is 
based  on  Company  M's  remaining  and 
unfulfilled  contractual  obligation  to 
perform  services  (i.e..  make  available 
and  offer  products  for  sale  at  a 
discounted  price)  throughout  the 
membership  period.  Therefore,  the 
earnings  process,  irrespective  of 
whether  a  cancellation  clause  exists,  is 
not  complete. 

In  adtfition,  the  ability  of  the  member 
to  receive  a  full  refund  of  the 
membership  fee  up  to  the  last  day  of  the 
membership  term  raises  an  uncertainty 
as  to  whether  the  fee  is  fixed  or 
determinable  at  any  point  before  the  end 
of  the  term.  Generally,  the  staff  believes 
that  a  sales  price  is  not  fixed  or 
determinable  when  a  customer  has  the 
unilateral  right  to  terminate  or  cancel 
the  contract  and  receive  a  cash  refund. 
A  sales  price  or  fee  that  is  variable  until 
the  octnirrence  of  future  events  (ofiier 
than  product  returns  that  are  within  the 


scope  of  SFAS  No.  48)  generally  is  not 
fixed  or  determinable  tmtil  the  future 
event  txxurs.  The  revenue  from  such 
transactions  should  not  be  recognized  in 
earnings  until  the  sales  price  or  fee 
becomes  fixed  or  determinable 
Moreover,  revenue  should  not  be 
recognized  in  earnings  by  assessing  the 
probability  that  significant,  but 
unfulfilled,  terms  of  a  contratjt  will  be 
fulfilled  at  some  point  in  the  future. 
Accordingly,  the  revenue  from  such 
transactions  should  not  be  recognized  in 
earnings  prior  to  the  refund  privileges 
expiring.  The  amoimts  received  from 
customers  or  subscribers  (i.e..  the  535 
fee  mentioned  above)  should  be  credited 
to  a  monetary  liability  account  such  as 
"customers'  refiuidable  fees." 

The  staff  believes  that  if  a  customer 
has  the  unilateral  right  to  receive  both 

(1)  the  seller's  substantial  performance 
under  an  arrangement  (e.g..  providing 
services  or  delivering  product)  and  (2)  a 
cash  refimd  of  prepaid  fees,  then  the 
prepaid  fees  should  be  accounted  for  as 
a  monetary  liability  in  accordance  with 
SFAS  No.  125.  Accounting  for  Transfers 
and  Servicing  of  Financial  Assets  arid 
Extinguishments  of  Liabilities, 
paragraph  16.  SFAS  No.  125  provides 
that  liabilities  may  be  derecognized  only 
if  (1)  the  debtor  pays  the  creditor  and  is 
relieved  of  its  obligation  for  the  liability 
[paying  the  creditor  includes  deHvery  of 
cash,  other  financial  assets,  goods,  or 
services  or  reacquisition  by  the  debtor  of 
its  outstanding  debt  securities)  or  (2)  the 
debtor  is  legally  released  fixim  being  the 
primary  obUgor  under  the  liability. ^^  If 

a  customer  has  the  unilateral  right  to 
receive  both  (1)  the  seller's  substantial 
performance  under  the  arrangement  and 

(2)  a  cash  refund  of  prepaid  fees,  then 
the  refimd  obligation  is  not  relieved 
upon  performance  of  the  service  or 
delivery  of  the  products.  Rather,  the 
seller's  refund  obligation  is  relieved 
only  upon  refunding  the  cash  or 
expiration  of  the  refund  privilege. 

Some  have  argued  that  there  may  be 
a  limited  exception  to  the  general  rule 
that  revenue  from  membership  or  other 
service  transaction  fees  should  not  be 
recognized  in  earnings  prior  to  the 
refund  privileges  expiring.  Despite  the 
fact  that  SFAS  No.  48  expressly  does  not 
apply  to  the  accounting  for  senice 
revenue  if  part  or  all  of  the  ser\'ice  fee 
is  refundable  under  cancellation 
privileges  granted  to  the  buyer,"  they 
believe  that  in  certain  circumstances  a 
potential  refund  of  a  membership  fee 
may  be  seen  as  being  similar  to  a  right 
of  return  of  products  under  SFAS  No, 
48.  They  argue  that  revenue  from 


••J4  SFAS  No.  125. 1 1B 
»SFASNo«»,H 
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membership  fees,  net  of  estimated 
refunds,  may  be  recognized  ratably  over 
the  period  the  services  are  performed 
whenever  pertinent  conditions  of  SPAS 
No.  48  are  met.  namely,  there  is  a  large 
population  of  transactions  that  grant 
customers  the  same  unilateral 
termination  or  cancellation  rights  and 
reasonable  estimates  can  be  made  of 
how  many  customers  likely  will 
exercise  those  rights. 

The  sta0  believes  that,  because 
service  arrangements  are  specifically 
excluded  from  the  scope  of  SFAS  No. 
48.  the  most  direct  authoritative 
literature  to  be  applied  to  the 
extinguishment  of  obligations  under 
such  contracts  is  SFAS  No.  125.  As 
noted  above,  because  the  refund 
privilege  extends  to  the  end  of  the 
contract  term  irrespective  of  the  amount 
of  the  service  performed.  SFAS  No.  125 
indicates  that  the  liability  would  not  be 
extinguished  (and  therefore  no  revenue 
would  be  recognized  in  earnings)  until 
the  cancellation  or  termination  and 
related  refund  privileges  expire. 
Nonetheless,  the  staff  recognizes  that 
over  the  years  the  accounting  for 
membership  refunds  evolved  based  on 
analogy  to  SFAS  No.  48  and  that 
practice  did  not  change  when  SFAS  No. 
125  became  effective.  Reasonable  people 
held,  and  continue  to  hold,  different 
views  about  the  application  of  the 
accounting  literature.  For  the  staff  to 
prohibit  such  accounting  in  this  SAB 
may  result  in  significant  change  in 
practice  that,  in  these  particular 
circumstances,  may  be  more 
appropriately  addressed  in  a  formal 
rulemaking  or  standards-setting  project. 

Pending  further  action  in  this  area  by 
the  FASB,  the  staff  will  not  object  to  the 
recognition  of  refundable  membership 
fees,  net  of  estimated  refunds,  as  earned 
revenue  over  the  membership  term  in 
the  limited  circumstances  where  all  of 
the  following  criteria  have  been  met:-'^'^ 

•  The  estimates  of  terminations  or 
cancellations  and  refunded  revenues  are 
being  made  for  a  large  pool  of 
homogeneous  items  (e.g.,  membership 
or  other  service  transactions  with  the 
same  characteristics  such  as  terms, 
periods,  class  of  customers,  nature  of 
service,  etc.). 

•  Reliable  estimates  of  the  expected 
refunds  can  be  made  on  a  timely  basis. '' 
Either  of  the  following  two  items  would 


be  considered  indicative  of  an  inability 
to  make  reliable  estimates:  (1)  recurring, 
significant  differences  between  actual 
experience  and  estimated  cancellation 
or  termination  rates  (e.g.,  an  actual 
cancellation  rate  of  40%  versus  an 
estimated  rate  of  25%)  even  if  the 
impact  of  the  difference  on  the  amount 
of  estimated  refunds  is  not  material  to 
the  consolidated  financial  statements  " 
or  (2)  recurring  variances  twtween  the 
actual  and  estimated  amount  of  refunds 
that  are  material  to  either  revenue  or  net 
income  in  quarterly  or  annual  financial 
statements.  In  addition,  the  staff 
believes  that  an  estimate,  for  purposes 
of  meeting  this  criterion,  would  not  be 
reliable  unless  it  is  remote  ^°  that 
material  adjustments  (both  individually 
and  in  the  aggregate)  to  previously 
recognized  revenue  would  be  required. 
The  staff  presumes  that  reliable 
estimates  cannot  be  made  if  the 
customer's  termination  or  cancellation 
and  refund  privileges  exceed  one  year. 

•  There  is  a  sufficient  company- 
specific  historical  basis  upon  which  to 
estimate  the  refunds.'"  and  the  company 
believes  that  such  historical  experience 
is  predictive  of  future  events.  In 
assessing  these  items,  the  staff  believes 
that  estimates  of  future  refunds  should 
take  into  consideration,  among  other 
things,  such  factors  as  historical 
experience  by  service  type  and  class  of 
customer,  changing  trends  in  historical 
experience  and  the  basis  thereof  (e.g., 
economic  conditions),  the  impact  or 
introduction  of  competing  services  or 
products,  and  changes  in  the  customer's 
"accessibility"  to  the  refund  [i.e.,  how 
easy  it  is  for  customers  to  obtain  the 
refund). 

•  The  amount  of  the  membership  fee 
specified  in  the  agreement  at  the  outset 
of  the  arrangement  is  fixed,  other  than 
the  customer's  right  to  request  a  refund. 

If  Company  M  does  not  meet  all  of  the 
foregoing  criteria,  the  staff  believes  that 
Company  M  should  not  recognize  in 


^*The  staft  will  questiaa  further  analogies  to  the 
guidance  in  SFAS  No.  48  far  transactioas  expreasly 
exdiided  bvai  its  scope. 

*'  Reliability  is  defbied  in  SFAC  No.  2  as  "llie 
quality  of  infoTmation  tliat  assures  that  inforniation 
is  raasonably  free  from  error  and  bias  and  faithfullv 
reprasents  what  it  purports  to  represent-"  Paragraph 
63  of  SFAC  No.  5  reiterates  the  definition  of 
reliability,  requiring  that  "the  infbnoation  is 
rapTesaniationally  bithful.  verifiable,  and  neutral." 


^  For  example,  if  an  estimate  of  the  expected 
cancellation  rate  vorifts  from  the  actual  cancellalioa 
rate  by  1(X}%  but  the  dollar  amount  of  the  error  is 
immaterial  1o  the  consolidatad  ftnancial  stalameols. 
some  would  aiy^ue  that  the  asUmate  could  still  be 
viewed  as  reliable.  The  staff  disagrees  with  that 
Hl^menl. 

^^The  term  "reniole  '  is  uSAd  here  with  the  same 
defmition  as  used  in  SFAS  No.  5.  Accounting  for 
Contin^ndes- 

*"  Paragraph  S  of  SPAS  No.  48  notes  various 
factors  that  may  impair  the  ability  to  make  a 
raaoonalile  esUmate  of  returns,  including  the  lack  of 
sufftcianl  historical  experience.  The  staff  typically 
expects  that  the  historical  experience  be  tiased  on 
the  particular  registrant's  historical  experience  for 
a  service  and/or  class  of  customer  In  general,  the 
staff  typically  expects  a  stail-up  company,  a 
company  introducing  new  .wrvlces.  or  a  company 
intjtxlucing  services  to  a  new  class  of  ciistomer  to 
have  at  least  two  years  of  experience  to  be  able  to 
make  reasonable  and  reliable  estimates. 


earnings  any  revenue  for  the 
membership  fee  until  the  cancellation 
privileges  and  refund  rights  oxpire. 

If  revenue  is  recognized  in  earnings 
over  the  membership  period  pursuant  to 
the  above  t:riteria,  the  initial  amounts 
received  from  customer  or  subscribers 
(i.e.,  the  S35  fee  mentioned  above) 
should  be  allocated  to  two  liability 
accounts.  The  amount  of  the  fee 
representing  estimated  refunds  should 
be  credited  to  a  monetary  liability 
account,  such  as  "customers'  refimdable 
foes, "  and  the  remaining  amount  of  the 
fee  representing  imearned  revenue 
should  be  credited  to  a  nonmonetary 
liability  account,  such  as  "unearned 
revenues."  For  each  income  statement 
presented,  registrants  should  disclose  in 
the  footnotes  to  the  financial  statements 
the  amotmts  of  (1)  the  tjneamed  revenue 
and  (2)  reftmd  obligations  as  of  the 
beginning  of  each  period,  the  amount  of 
cash  received  from  customers,  the 
amount  of  revenue  recognized  in 
earnings,  the  amotmt  of  refunds  paid, 
other  adjustments  (with  an  explanation 
thereof),  and  the  ending  balance  of  (1) 
tineamed  revenue  and  (2)  reftmd 
obligations. 

If  revenue  is  recognized  in  earnings 
over  the  membership  period  pursuant  to 
the  above  criteria,  the  staff  believes  thai 
adjtistments  for  changes  in  estimated 
reftmds  should  be  recorded  using  a 
retrospective  approach  whereby  the 
tinearned  revenue  and  reftmd 
obligations  are  remeasured  and  adjusted 
at  each  balance  sheet  date  with  the 
offset  being  recorded  as  earned  revenue. 

Companies  offering  memberships 
often  distribute  membership  packets 
describing  and  discussing  the  terms, 
conditions,  and  benefits  of  membership. 
Packets  may  include  vouchers,  for 
example,  that  provide  new  members 
with  discounts  or  other  benefits.  The 
costs  associated  with  the  vouchers 
shotdd  be  expensed  when  distributed 
Advertising  costs  to  solicit  members 
should  be  accounted  for  in  accordance 
with  SOP  93-7,  Reporting  on 
Advertising  Costs.  Incremental  direct 
costs  incurred  in  connection  with 
enrolling  customers  {e.g.,  commissions 
paid  to  agents)  shotdd  be  atxoimted  for 
as  follows:  (1)  If  revenue  is  deferred 
tintil  the  cancellation  or  termination 
privileges  expire,  incremental  direct 
costs  should  be  either  (a)  charged  to 
expense  when  incurred  if  the  costs  are 
not  refimdable  to  the  company  in  the 
event  the  customer  obtains  a  refund  of 
the  membership  fee.  or  (b)  if  the  costs 
are  refimdable  to  the  company  in  the 
event  the  customer  obtains  a  refund  of 
the  membership  fee,  recorded  as  an 
asset  until  the  earlier  of  termination  or 
cancellation  or  reftmd:  or  (2)  if  revenue. 


net  of  estimated  refunds,  is  recognized 
in  earnings  over  the  membership  period, 
a  like  percentage  of  incremental  direct 
costs  should  be  deferred  and  recognized 
in  earnings  in  the  same  pattern  as 
revenue  is  recognized,  and  the 
remaining  portion  should  be  either  (a) 
charged  to  expense  when  incurred  if  the 
costs  are  not  refundable  to  the  company 
in  the  event  the  customer  obtains  a 
refund  of  the  membership  fee,  or  (h)  if 
the  costs  are  refundable  to  the  company 
in  the  event  the  cnistomer  obtains  a 
reftmd  of  the  membership  fee,  recorded 
as  an  asset  until  the  refund  occurs.'*  t  All 
costs  other  than  incremental  direct  costs 
(e.g..  indirect  costs)  should  be  expensed 
as  incurred. 

Question  8 

Farts:  Company  A  owns  and  leases 
retail  space  to  retailers.  Company  A 
(lessor)  renews  a  lease  with  a  customer 
(lessee)  that  is  classified  as  an  operating 
lease.  The  lease  term  is  one  year  and 
provides  that  the  lease  payments  are 
SI. 2  million,  payable  in  equal  monthly 
installments  on  the  first  day  of  each 
month,  plus  one  percent  of  the  lessee's 
net  sales  in  excess  of  $25  million  if  the 
net  sales  exceed  S25  million  during  the 
lease  term  {i.e..  contingent  rental).  The 
lessee  has  historically  experienced 
annual  net  sales  in  excess  of  S25  million 
in  the  particular  space  being  leased,  and 
it  is  probable  that  the  lessee  will 
generate  in  excess  of  S25  million  net 
sales  during  the  term  of  the  lease. 

Question:  In  the  staffs  view,  shotdd 
the  lessor  recognize  any  rental  income 
attributable  to  the  one  percent  of  the 
lessee's  not  sales  exceeding  S25  million 
before  the  lessee  actually  achieves  the 
$25  million  net  sales  threshold? 

Interpretive  Besponse:  No.  The  staff 
believes  that  contingent  rental  income 
"accrues"  [i.e..  it  should  be  recognized 
as  revenue)  when  the  changes  in  the 
factor(s)  on  whi(±  the  contingent  lease 
payments  is  (are)  based  actually  occur.*- 

SFAS  No.  13,  Accounting  for  Leases. 
paragraph  19(b)  states  that  lessors 
.'should  accoimt  for  operating  leases  as 
follows:  "Rent  shall  be  reported  in 


*>SFA.S  No.  91.  paragraph  5  and  iTB90-I. 
paragraph  4  both  provide  for  the  deferral  of 
incTpmental  direct  costs  associaled  with  acquiring 
a  n?venup*producing  contract  Even  though  the 
revenue  discussed  in  tins  example  is  refundable,  it 
a  registrant  me«ts  the  aforementioned  criteria  for 
r«\'onue  recognition  over  the  membership  puriod. 
the  staff  would  analogize  to  this  guidance. 
However.  if  neither  a  noortjfundable  contract  nor  a 
reliable  basis  for  estimating  net  cash  inflows  tinder 
rehindable  contracts  exists  to  provide  a  basis  for 
recovery  of  iocramental  direct  costs,  ttio  staff 
believes  that  such  costs  should  be  expensed  as 
intiirred.  See  Note  29.  supra. 

*'  Lessees  should  follow  the  guidantx  estabUshed 
In  ETfF  linie  Ma.  98-l>,  AcaxmUngfor  Canlingenl 
Rent. 


income  over  the  lease  term  as  it 
becomes  receivable  according  to  the 
provisions  of  the  lease.  However,  if  the 
rentals  vary  from  a  straight-line  basis, 
the  income  shall  be  recognized  on  a 
straight-line  basis  unless  another 
systematic  and  rational  basis  is  more 
representative  of  the  time  pattern  in 
which  use  benefit  from  the  leased 
property  is  diminished,  in  which  case 
that  basis  shall  be  u-ted  " 

SFAS  No.  29,  Determining  Contingent 
Rentals,  amended  SFAS  No.  13  and 
clarifies  that  "lease  payments  that 
depend  on  a  factor  that  does  not  exist 
or  is  not  measurable  at  the  inception  of 
the  lease,  such  as  future  sales  volume, 
would  be  contingent  rentals  in  their 
entirety  and.  accordingly,  would  be 
excluded  from  minimum  tease 
payments  and  included  in  the 
determination  of  income  as  they 
accrue."  ISummaryl  Paragraph  17  of 
SFAS  No.  29  pro\ide8  the  following 
example  of  determining  contingent 
rentals: 

A  lease  agreemenl  for  retail  store  space 
coulfl  stipulate  a  monthly  base  r«ntal  of  S2(X) 
and  a  monthly  supplsroenlal  rental  of  one- 
fourth  of  one  percent  of  montblv  sales 
volume  during  Ihe  lease  ternt.  Even  if  the 
lease  agreement  is  a  renewal  for  stot«  space 
that  hatl  averaged  monthly  sales  ot  525,000 
for  the  past  2  years,  minimum  lease 
payments  wot:ld  include  only  the  S200 
monlhlv  tiase  rental:  the  supplemetital  rental 
is  a  contingent  rental  thai  is  excluded  from 
minimum  lease  payment.^.  The  future  sales 
for  the  lease  term  do  not  exist  at  the 
inception  of  the  lease,  and  future  rentals 
would  tie  limited  to  $200  per  month  if  Ihe 
store  were  subsequently  closed  and  no  sales 
were  made  thereafter. 

FASB  Technical  Bulletin  (FTB)  B5-3. 
Accounting  for  Operating  Leases  wi'th 
Scheduled  Rent  Increases,  addresses 
whether  it  is  appropriate  for  lessors  in 
operating  leases  to  recognize  scheduled 
rent  increases  on  a  basis  other  than  as 
required  in  SFAS  No.  13,  paragraph 
19(b).  Paragraph  2  of  FTB  B5-3  states 
"using  factors  such  as  the  time  value  of 
money,  anticipated  inflation,  or 
expected  future  revenues  [emphasis 
added]  to  allocate  scheduled  rent 
increases  is  inappropriate  because  these 
factors  do  not  relate  to  the  time  pattern 
of  the  physical  usage  of  the  leased 
property.  However,  such  factors  may 
affect  the  periodic  reported  rental 
income  or  expense  if  the  lease 
agreement  involves  contingent  rentals, 
which  are  excluded  from  minimum 
lease  payments  and  accounted  for 
separately  imder  Statement  13,  as 
amended  by  Statement  29."  In 
developing  the  basis  for  why  scheduled 
rent  intn^ases  should  be  recognized  on 
a  straight-line  basis,  the  FASB 
flistinguisbes  the  accounting  for 


scheduled  rent  increases  from 
contingent  rentals.  Paragraph  13  states 
"There  is  an  important  substantive 
difference  between  lease  rentals  that  are 
contingent  upon  some  specified  future 
event  and  scheduled  rent  increases  that 
are  tmaffected  by  future  events;  the 
accoimting  under  Statement  13  reflects 
that  difference.  If  the  lessor  and  lessee 
eliminate  the  risk  of  variable  payments 
by  agreeing  to  scheduled  rent  increases, 
the  accoimting  should  reflect  those 
different  circumstances." 

The  example  provided  in  SFAS  No 
29  implies  that  contingent  rental  income 
in  leases  classified  as  sales-type  or 
direct-financing  leases  becomes 
"accruable"  when  the  changes  in  the 
factors  on  which  the  contingent  lease 
payments  are  based  actually  occur.  FTB 
85-3  indicates  that  contingent  rental 
income  in  operating  leases  should  not 
be  recognized  in  a  manner  consistent 
with  scheduled  rent  increases  {i.e..  on  a 
straight-line  basis  over  the  lease  term  or 
another  systematic  and  rational 
allocation  basis  if  it  is  more 
representative  of  the  time  pattern  in 
which  the  leatied  property  is  physif:ally 
employed)  because  the  risk  of  variable 
payments  inherent  in  contingent  rentals 
is  substantively  different  than 
scheduled  rent  increases.  The  staff 
believes  that  the  reasoning  in  FTB  85- 
3  .supports  the  conclusion  that  the  risks 
inherent  in  variable  payments 
associated  with  contingent  rentals 
should  be  reflected  in  financial 
statements  on  a  basis  different  than 
rental  payments  that  adjust  on  a 
scheduled  basis  and.  therefore, 
operating  It^se  income  associated  with 
contingent  rents  would  not  be 
recognized  as  time  passes  or  as  the 
leased  property  is  physically  emgloyed. 
Furthermore,  prior  to  the  lessee's 
achievement  of  the  target  upon  which 
contingent  rentals  are  based,  the  lessor 
has  no  legal  claims  on  the  contingent 
amounts.  Consequently,  the  staff 
believes  that  it  is  inappropriate  to 
anticipate  change.^  in  the  factors  on 
which  contingent  rental  income  in 
operating  leases  is  based  and  recognize 
rental  income  prior  to  the  resolution  of 
the  lease  contingencies. 

Because  Company  A's  contingent 
rental  income  is  based  upon  whether 
the  customer  achieves  net  sales  of  $25 
million,  the  contingent  rentals,  which 
may  not  materialize,  shotdd  not  be 
recognized  until  the-  tntstomer's  net  sales 
actually  exceed  S25  million  Once  the 
S25  million  threshold  is  met,  Cximpany 
A  would  recognize  the  contingent  rental 
income  as  it  becomes  accruable,  in  this 
case,  as  the  customer  recognizes  net 
sales.  The  staff  does  not  believe  that  it 
is  appropriate  to  recognize  revenue 
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based  upon  the  probability  of  a  factor 
being  achieved.  The  contingenl  revenue 
should  be  recorded  in  the  period  in 
which  the  contingency  is  resolved. 

Question  9 

Facts:  Paragraph  8  of  SFAS  No.  48 
lists  a  number  of  factors  that  may  impair 
the  ability  to  make  a  reasonable  estimate 
of  product  returns  in  sales  transactions 
when  a  right  of  return  exists.**-*  The 
paragraph  concludes  by  stating  "other 
factors  may  preclude  a  reasonable 
estimate." 

Question  ■  What  "other  factors,"  in 
addition  to  those  listed  in  paragraph  8 
of  SFAS  No.  48.  has  the  staff  identified 
that  may  preclude  a  registrant  from 
making  a  reasonable  and  reliable 
estimate  of  product  returns? 

Interpretive  Response:  The  staff 
l>elieves  that  the  following  additional 
factors,  among  others,  may  affect  or 
preclude  the  ability  to  make  reasonable 
and  reUable  estimates  of  product 
ret\ims:  (1)  Significant  increases  in  or 
excess  levels  of  inventory  in  a 
distribution  channel  (sometimes 
referred  to  as  "channel  stuffing"),  (2) 
lack  of  "visibility"  into  or  the  inabiUty 
to  deterroine  or  observe  the  levels  of 
inventory  in  a  distribution  channel  and 
the  current  level  of  sales  to  end  users, 
(3)  expected  introductions  of  new 
products  that  may  result  in  the 
technological  obsolescence  of  and  larger 
than  expected  returns  of  current 
products.  (4J  the  significance  of  a 
particular  distributor  to  the  registrant's 
(or  a  reporting  segment's)  business,  sales 
and  marketing,  (5)  the  newness  of  a 
product,  (6)  the  introduction  of 
competitors'  products  with  superior 
technology  or  greater  expected  market 
acceptance,  and  other  factors  that  affect 
market  demand  and  changing  trends  in 
that  demand  for  the  registrant's 
products.  Registrants  and  their  auditors 
should  carefully  analyze  all  factors, 
including  trends  in  historical  data,  that 
may  affect  registrants'  ability  to  make 
reasonable  and  reliable  estimates  of 
product  returns. 

The  staff  reminds  registrants  that  if  a 
tran.saction  fails  to  meet  all  of  the 
conditions  of  paragraphs  6  and  8  in 
SFAS  No.  48,  no  revenue  may  be 
recognized  until  those  conditions  are 


* '  Tties«  Eacton  include  "(a)  the  $u£c«ptithlity  of 
the  product  lo  significanl  exlernal  factors,  such  as 
teclioGlogica]  ofasolascsnca  ur  changes  in  demand, 
(b)  relatively  long  periods  in  which  a  particular 
product  tnay  be  i«tumed.  (c)  absence  of  historical 
experience  with  similar  types  of  sales  of  similar 
piixlucts.  or  inability  to  apply  such  experience 
because  of  changing  cln-unislances.  for  example, 
changes  in  the  selling  enterprise's  marketing 
policies  and  relationships  with  its  customen,  and 
Id)  absence  of  a  large  volume  of  relatively 
homogeneous  transactions." 


subsequently  met  or  the  return  privilege 
has  substantially  expired,  whichever 
occurs  first. •••'  Simply  deferring 
recognition  of  the  gross  margin  on  the 
transaction  is  not  appropriate. 

5.  Income  Statement  Presentation 

Question  10 

Facts:  Company  A  operates  an 
internet  site  from  which  it  will  sell 
Company  T's  products.  Customers  place 
their  orders  for  the  product  by  making 
a  product  selection  directly  from  the 
internet  site  and  providing  a  credit  card 
number  for  the  payment.  Company  A 
receives  the  order  and  authorization 
from  the  credit  card  company,  and 
passes  the  order  on  to  Company  T. 
Company  T  ships  the  product  direcdy  to 
the  customer.  Company  A  does  not  take 
title  to  the  product  and  has  no  risk  of 
loss  or  other  responsibility  for  the 
product.  Company  T  is  responsible  for 
all  product  returns,  defects,  and 
disputed  credit  card  charges.  The 
product  is  t^.'pically  sold  for  S17S  of 
which  Company  A  receives  $25.  In  the 
event  a  credit  card  transacUon  is 
rejected.  Company  A  loses  its  margin  on 
the  sale  (i.e..  the  $25). 

Question:  In  the  staff's  view,  should 
Company  A  report  revenue  on  a  gross 
basis  as  $175  along  with  costs  of  sales 
of  $150  or  on  a  net  basis  as  $25,  similar 
to  a  commission? 

Interpretive  Response:  Company  A 
should  report  the  revenue  from  the 
product  on  a  net  basis.  In  assessing 
whether  revenue  should  be  reported 
gross  with  separate  display  of  cost  of 
sales  to  arrive  at  gross  profit  or  on  a  net 
basis,  the  staff  considers  whether  the 
registrant: 

1.  Acts  as  principal  in  the  transaction, 

2.  Takes  title  to  the  pn>ducts. 

3.  Has  risks  and  rewards  of 
ownership,  such  as  the  risk  of  loss  for 
collection,  deUvery.  or  returns,  and 

4.  Acts  as  an  agent  or  broker 
(including  performing  services,  in 
substance,  as  an  agent  or  broker)  with 
compensation  on  a  commission  or  fee 
basis.*' 

If  the  company  performs  as  an  agent  or 
broker  without  assuming  the  risks  and 
rewards  of  ownership  of  the  goods,  sales 
shoidd  be  reported  on  a  net  basis. 

B.  Disclosures 

Question  1 

Question:  What  disclosures  are 
required  with  respect  to  the  recognition 
of  revenue? 

Interpretive  Response:  A  registrant 
shoidd  disclose  its  accounting  poUcy  for 


the  recognition  of  revenue  pursuant  to 
APB  Opinion  No.  22.  Disclosure  of 
Accounting  Policies.  Paragraph  1 2 
thereof  states  that  "the  disclosure 
shoidd  encompass  important  judgments 
as  to  appropriateness  of  principles 
relating  to  recognition  of 
revenue.  *    •   •  "  Because  revenue 
recognition  generally  involves  some 
level  of  judgment,  the  staff  beUeves  that 
a  registrant  should  always  disclose  its 
revenue  recognition  policy.  If  a 
company  has  different  policies  for 
different  types  of  revenue  transactions, 
including  barter  sales,  the  policy  for 
each  material  type  of  transaction  should 
be  disclosed.  If  sales  transactions  have 
multiple  elements,  such  as  a  product 
and  service,  the  accounting  poUcy 
should  clearly  state  the  accounting 
policy  for  each  element  as  well  as  how 
multiple  elements  are  determined  and 
valued.  In  addition,  the  staff  believes 
that  changes  in  estimated  returns 
recognized  in  accordance  with  SFAS 
No.  48  should  be  disclosed,  if  material 
(e.g.,  a  change  in  estimate  fivm  two 
percent  of  sales  to  one  percent  of  sales). 

Regulation  S-X  requires  that  revenue 
from  the  sales  of  products,  services,  and 
other  products  each  be  separately 
disclosed  on  the  face  of  the  income 
statement.*^  The  staff  believes  that  costs 
relating  to  each  type  of  revenue 
similarly  should  be  reported  separately 
on  the  face  of  the  income  statement. 

Management's  Discussion  and 
Analysis  (MD&A)  requires  a  discussion 
of  liquidity,  capital  resources,  results  of 
operations  and  other  information 
necessary  to  an  understanding  of  a 
registrant's  financial  condition,  changes 
in  financial  condition  and  results  of 
operations.*^  This  includes  unusual  or 
infrequent  transactions,  known  trends 
or  uncertainties  that  have  had,  or  might 
reasonably  be  expected  to  have,  a 
favorable  or  unfavorable  material  effect 
on  revenue,  operating  income  or  net 
income  and  the  relationship  between 
revenue  and  the  costs  of  the  revenue. 
Changes  in  revenue  should  not  be 
evaluated  solely  in  terms  of  volume  and 
price  changes,  but  should  also  include 
an  analysis  of  the  reasons  and  factors 
contributing  to  the  increase  or  decrease. 
The  Commission  stated  in  Financial 
Reporting  Release  (FRR)  36  that  MDSkA 
should  "give  investors  an  opportunity  to 
look  at  the  registrant  through  the  eyes  of 
management  by  providing  a  historical 
and  prospective  analysis  of  the 
registrant's  financial  condition  and 
results  of  operations,  with  a  particular  . 
emphasis  on  the  registrant's  prospects 


for  the  future."-*"  Examples  of  such 
revenue  transactions  or  events  that  the 
staff  has  asked  to  be  disclosed  and 
discussed  in  accordance  with  FRR  36 
are: 

•  Shipments  of  product  at  the  end  of 
a  reporting  period  that  significanUy 
reduce  customer  backlog  and  that 
reasonably  might  be  expected  to  result 
in  lower  shipments  and  revenue  in  the 
next  period. 

•  (Granting  of  extended  payment 
terms  that  will  result  in  a  longer 
collection  period  for  accounts  receivable 
(regardless  of  whether  revenue  has  been 
recognized)  and  slower  cash  inflows 
from  operations,  and  the  effect  on 
liquidity  and  capital  resources.  (The  fair 
value  of  trade  receivables  should  be 
disclosed  in  the  footnotes  to  the 
financial  statements  when  the  fair  value 
does  not  approximate  the  carrying 
amoimt.)-*^ 

•  Changing  trends  in  shipments  into, 
and  sales  from,  a  sales  channel  or 
separate  class  of  customer  that  could  be 
expected  to  have  a  significant  effect  on 
future  sales  or  sales  returns. 

•  An  increasing  trend  toward  sales  to 
a  different  class  of  customer,  such  as  a 
reseller  distribution  channel  that  has  a 
lower  gross  profit  margin  than  existing 
sales  that  are  principally  made  to  end 
users.  Also,  increasing  service  revenue 
that  has  a  higher  profit  margin  than 
product  sales. 

•  Seasonal  trends  or  variations  in 
sales. 

•  A  gain  or  loss  from  the  sale  of  an 
asset(s).5'' 

Question  2 

Question:  Will  the  staff  expect 
retroactive  changes  by  registrants  to 
comply  with  the  accounting  described 
in  this  bulletin? 

Interpretive  Response:  All  registrants 
are  expected  lo  apply  the  accounting 
and  disclosures  described  in  this 
bulletin.  The  staff,  however,  will  not 
object  if  registrants  that  have  not 
applied  this  accounting  do  not  restate 
prior  financial  statements  provided  they 
report  a  change  in  accounting  principle 
in  accordance  with  APB  Opinion  No. 
20,  Accounting  Changes,  no  later  than 
the  first  fiscal  quarter  of  the  fiscal  year 
beginning  after  December  15, 1999.  In 
periods  subsequent  to  transition, 
registrants  shoidd  disclose  the  amount 
of  revenue  (if  material  to  income  before 


income  taxes)  recognized  in  those 
periods  that  was  included  in  the 
cumulative  effect  adjustment.  If  a 
registrant  files  financial  statements  with 
the  Commission  before  applying  the 
guidance  in  this  bulletin,  disclosures 
similar  to  those  de.scribed  in  Staff 
Accounting  Bulletin  Topic  11-M, 
Disclosure  of  the  Impact  that  Recently 
Issued  Accounting  Standards  Will  Have 
on  the  Financial  Statements  of  a 
Registrant  When  Adopted  in  a  Future 
Period,  should  be  provided.  With  regard 
lo  question  10  of  Topic  13-A  and  Topic 
8-A  regarding  income  statement 
presentation,  the  staff  would  normally 
expect  retroactive  application  to  all 
periods  presented  tuuess  the  effect  of 
applying  the  guidance  herein  is 
immaterial. 

However,  if  registrants  have  not 
previously  complied  with  generally 
accepted  accounting  principles,  for 
example,  by  recording  revenue  for 
products  prior  to  delivery  that  did  not 
comply  uith  the  applicable  bill-and- 
hold  guidance,  those  registrants  should 
apply  the  guidance  in  APB  Opinion  No. 
20  for  the  correction  of  an  error.''  In 
addition,  registrants  should  be  aware 
that  the  Commission  may  take 
enforcement  action  where  a  registrant  in 
prior  financial  statements  has  violated 
the  antifraud  or  disclosure  provisions  of 
the  securities  laws  with  respect  to 
revenue  recognition. 

Topic  8:  Retail  Companies 

A.  Sales  of  Leased  or  Licensed 
Departments 

Facts:  Department  stores  and  other 
retailers  customarily  include  the  sales  of 
leased  or  licensed  departments  in  the 
amount  reported  as  "total  revenues." 

Question:  Does  the  staff  have  any 
objection  to  this  practice? 

Interpretive  Response:  In  November 
1975  the  staff  issued  staff  accounting 
bulletin  number  1  that  addressed  this 
issue.  In  that  bulletin  the  staff  did  not 
object  to  retailers  presenting  sales  of 
leased  or  licensed  departments  in  the 
amount  reported  as  "total  revenues" 
because  of  industry  practice. 
Subsequently,  in  November  1976  the 
FASB  issued  SFAS  No.  13.  In  June  1995. 
the  AlCPA  staff  amended  its  Technical 


"  SFAS  No.  4B.  16. 

"  See,  for  example,  ARB  43,  C^liapter  1 1  A.  120: 
SOP  81-1. 158-60;  and  SFAS  No  45, 116 


••Smi  Regulation  S-X.  Article  S-03  (b)  ID  and  (2). 
*'  See  Reguladoo  S-K,  Aztide  303  and  Financial 
Reporting  Rieleasa  No.  36. 


**  KRK  36.  also  se«  In  the  Matter  of  Caterpillar 
Inc..  AAER  No.  363  (March  31.  1992). 

**SFAS  No.  107,  Disclosures  about  Fair  Values 
of  Financial  Instruments. 

s'' Cains  or  lasses  from  the  sale  of  assets  should 
be  reported  as  "other  general  expeoscs"  pursuant  lo 
Regulation  S-X.  Article  5-03(b||6l.  Any  nuMrial 
item  should  be  slated  separately. 


"  APB  Opinion  No.  20. 113  and  136-37  describe 
and  pTt3vide  the  accounting  and  disclosure 
re^^uirements  applicable  to  the  correction  of  an  error 
in  previously  issued  ftnancia)  statements.  Because 
the  term  "en-or'-  as  used  in  APB  Opinion  No.  to 
includes  "oversight  or  misuse  of  tacts  that  existed 
at  the  time  that  the  financiBi  statements  were 
prepared."  that  term  includes  both  unintentional 
errors  as  well  as  intentional  fraudulent  financial 
reporting  and  misappropriation  of  8<isels  as 
described  In  Statement  on  Auditing  Standards  No. 
02.  Consideration  of  Fraud  in  a  Finarurial  Statement 
AutUt 


Practice  Aid  (TPA)  section  5100.16. 
Rental  Revenue  Based  on  Percentage  of 
Sales,  based  upon  an  interpretation  of 
SFAS  No.  13  that  leases  of  departments 
within  a  retail  establishment  are  leases 
of  tangible  assets  vrithin  the  scope  of 
SFAS  No.  13.52  Consistent  with  the 
interpretation  in  TPA  section  5100.16. 
the  staff  beheves  dial  SFAS  No.  13 
requires  department  stores  and  other 
retailers  that  lease  or  license  store  space 
to  account  for  rental  income  from  leased 
departments  in  accordance  with  SFAS 
No.  13.  .Accordingly,  it  would  be 
inappropriate  for  a  department  store  or 
other  retailer  to  include  in  its  revenue 
the  sales  of  the  leased  or  licensed 
departments.  Rather,  the  department 
store  or  other  retailer  should  include  the 
rental  income  as  part  of  its  gross 
revenue.  The  staff  would  not  object  to 
disclosure  in  the  footnotes  to  the 
financial  statements  of  the  amount  of 
the  lessee's  sales  from  leased 
departments.  If  the  arrangement  is  not  a 
lease  but  rather  a  service  arrangement 
that  provides  for  payment  of  a  fee  or 
commission,  the  retailer  should 
recognize  the  fee  or  commission  as 
revenue  when  earned.  If  the  retailer 
assumes  the  risk  of  bad  debts  associated 
with  the  lessee's  merchandise  sales,  the 
retailer  generally  should  present  bad 
debt  expense  in  accordance  with 
Regulation  S-X  article  5-03  (b)(5). 

fl.  *  *  * 

This  Staff  Accounting  Bulletin  is  not 
intended  to  change  current  guidance  in 
the  accounting  literature.  For  this 
reason,  adherence  to  the  principles 
described  in  this  Staff  Accounting 
Bulletin  should  not  raise  the  costs 
associated  with  record-keeping  or  with 
audits  of  financial  statements. 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 

RIN  309S-AA81 

Agency  Records  Centers;  Correction 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule;  correi::tion. 

SUMMARY;  NARA  published  in  the 
Federal  Register  of  December  2, 1999.  a 
final  rule  revising  the  standards  that 


s'SFAS  No  13. 11  defines  a  lease  as  "the  riobl 
to  use  properly,  plant,  or  equipment  liand  ur 
depreciable  assets-or  both)  usitally  for  a  staled 
period  of  time.-' 
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records  center  storage  facilitieg  must 
meet  to  stor«  Federal  records.  This 
document  corrects  several  editorial  and 
printing  errors  in  that  final  rule.  Two  of 
the  corrections  substantively  aSect  the 
final  nde.  The  date  in  the  definition  of 
"Existing  records  storage  facility"  is 
corrected  to  read  January  2.  2000.  The 
text  following  the  first  sentence  of 
§  1228.228(n)(4J  should  have  been  part 
of  paragraph  (n)(4). 
DATES:  Effective  January  3.  2000. 
FOR  FURTHeR  MFOfllMTION  CONTACT: 
.Nancy  Allard  at  301-713-7360,  ext.  226. 
SUPPLEMENTARY  INFORMATION:  In  the 
document  FR  99-30973  published  on 
December  2  1999  (99  FR  67634),  make 
the  following  corrections: 

1.  On  page  6763S.  in  the  second 
column,  correct  the  second  heading  to 
read:  "Definitioiu  (§  1228.228)". 

2.  On  page  67637.  in  the  first  column, 
correct  the  last  line  of  that  column  to 
read  "source  of  water  leakage,  but  to 
permit". 

S1228.226    (Convctrnq 

3.  On  page  67643,  in  the  third 
column,  in  $  1228.226,  in  the  definition 
of  "Existing  records  storage  facility", 
4th  line,  correct  the  date  "September  30, 
1999,"  to  read  "January  2,  2000,". 

11228,228    [CorrKtwil 

4.  On  page  67644,  in  the  third 
column,  in  §  1228.228(k),  4th  and  5th 
lines,  add  quotation  marks  at  the 
beginning  and  end  of  the  title 
"Vulnerability  Assessment  of  Federal 
Facilities". 

5.  On  page  67645.  in  the  first  colurrm, 
in  §  1228.228(n)(4),  the  undesignated 
paragraph  following  paragraph  (n)(4|  is 
correctly  designated  as  the  second  and 
third  sentences  of  paragraph  (nK4). 

Dated:  December  B,  1999. 
Nancy  Y.  Allard, 
Federal  Register  Liaison. 
IFR  Doc.  99-31985  Filed  12-8-99;  B:4S  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

(GO  Docket  No.  95-21 :  FCC  99-322) 

Ex  Parle  PrM«niation«  in  Commisaion 
ProcaacHnga 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  denies 
petitions  for  reconsideration  and 
amends  on  its  own  motion  its 


regulations  concerning  ex  parte 
presentations  in  Commission 
proceedings,  which  were 
comprehensively  revised  in  1997.  The 
current  amendments  modify  the  rules  in 
minor  respects  based  on  the 
Coounission's  experience  with  the 
revised  rules  since  1997.  The  intended 
effect  of  the  current  amendments  is  to 
further  make  the  ndes  simpler  and 
easier  to  comply  with,  to  enhance  the 
fairness  of  the  Commission's  processes, 
and  to  facilitate  the  public's  ability  to 
communicate  with  the  Commission. 
DATES:  Effetiive  Januarj-  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Senzel.  Office  of  General 
Counsel  (202)  418-1720. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  GC 
Docket  No.  95-21,  adopted  on  October 
28, 1999,  and  released  November  9, 
1999.  The  full  text  of  the  memorandiun 
opinion  and  order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Sti^et, 
SW,  Washington  DC  20554.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  Room  CY-B400.  445  12th  Street, 
SW,  Washington  DC  20554,  telephone 
(202)  314-3070. 

Stmunary  of  Memorandum  Opinion 
and  Order 

1.  In  1997,  the  Commission  revised  its 
rules  governing  ex  parte  presentations 
in  Conunission  proceedings.  Report  and 
Order,  62  FR  15852  (April  3,  1997).  The 
revision  was  intended  to  make  the  rules 
simpler  and  clearer,  and  thus  more 
effective  in  ensuring  fairness  in 
Commission  proceedings.  The 
Commission  stressed  that  the  ex  parte 
rules  are  important  and  that  full 
compliance  is  expected. 

2.  Two  law  finns,  Hogan  k  Hartson 
and  Lukas,  McGowan,  Nace  &  Gutierrez, 
seek  reconsideration  of  the  revised 
rules.  Hogan  &  Hartson  contends  that 
the  Commission  should  treat  all 
proceedings  as  "permit-but-disclose" 
except  for  certain  quasi-judicial 
proceedings.  Lukas,  McGowan,  Nace  & 
Gutierrez  proposes  that  informal 
complaints  under  47  U.S.C.  208  should 
be  treated  as  "restricted."  The 
Commission  finds  both  petitions  for 
reconsideration  without  merit  and 
denies  them. 

3.  The  Commission,  however,  finds 
that,  although  its  experience  with  the 
revised  rules  has  generally  been 
positive,  certain  areas  warrant  further 
consideration.  The  Commission 


therefore  takes  the  opportunity  to 
modify  the  revised  rules  in  certain 
minor  respects.  The  modifications  are: 

A.  Parties 

1.  In  proceedings  designated  for 
hearing,  only  persons  formally  given 
party  status  will  be  treated  as  parties  for 
ex  parte  purposes. 

2.  The  "viewer/listener"  exception, 
under  which  viewers  or  listeners  do  not 
become  parties  because  they  comment 
on  a  pending  broadcast  application  and 
do  not  have  to  serve  the  broadcaster,  is 
clarified. 

3.  Members  of  Congress  and  other 
govenunental  officials  will  not  become 
parties  merely  by  serving  a  presentation: 
they  will  be  made  parties  only  if  that  is 
warranted  based  on  an  affirmative 
request  for  party  status. 

4.  Petitions  to  revoke  and  petitions  for 
orders  to  show  cause  will  be  treated  the 
same  as  complaints. 

B.  Classification  of  Proceedings 

1.  Requests  for  modification  of 
payment  arrangements  under  47  CFR 
64.1001  will  be  treated  as  permit-but- 
disclose  instead  of  restricted. 

2.  BOC  applications  to  provide  in- 
region  interLATA  services  pursuant  to 
47  U.S.C.  271(d),  petitions  for 
Commission  preemption  of  authority  to 
review  interconnection  agreements 
under  47  U.S.C.  252(e)(5),  and  petitions 
for  preemption  under  47  U.S.C.  253  will 
be  treated  as  permit-but-disclose  instead 
of  restricted. 

3.  Persons  filing  petitions  for 
declaratory  rulings  or  rulemakings  that 
seek  Commission  preemption  will  be 
required  to  serve  any  state  or  local 
government,  the  actions  of  which  are 
cited  as  a  basis  for  requesting 
preemption.  Such  pleadings  that  are  not 
served  will  be  dismissed  without 
consideration  as  a  defective  pleading 
and  treated  as  a  violation  of  the  ex  parte 
rules  unless  the  Conunission  determines 
that  the  matter  should  be  entertained  by 
making  it  part  of  the  record  under  47 
CFR  1.1212(dl  and  the  parties  are  so 
informed. 

C.  Exempt  Presentations 

1.  Presentations  tietween  Commission 
staff  and  administrators,  such  as  the 
Universal  Service  Administrative 
Company,  will  be  exempt. 

D.  Status  Inquiries 

1.  The  newly-adopted  exemption  for 
oral  status  inquiries  requesting  action  by 
a  particular  date  or  giving  reasons  that 
a  proceeding  should  be  expedited  other 
than  to  avoid  administrative  delay  will 
apply  oidy  in  non-bearing  proceedings. 


E.  Clarifications  and  Typographical 
Errors 

1 .  The  rules  are  amended  where 
necessary  to  clarify  them  and  eliminate 
typographical  errors. 

F.  Public  Notices 

1.  The  Bureaus  and  Offices  are 
encouraged  to  specify  the  ex  parte  status 
of  proceedings  when  they  issue  public 
notices. 

Regulatory  Flexibility  Certification 

4.  The  NPRM  (60  FR  8995  (February 
16,  1995))  incorporated  an  Initial 
Regulatory  Flexibility  Analysis  (IFRA) 
of  the  proposed  rules  pursuant  to  5 
use.  605.  No  comments  were  received 
in  direct  response  to  the  IFRA.  Section 
604  of  the  Regidatory  Flexibility  Act,  as 
amended,  requires  a  final  regulatory 
fiexibility  analysis  in  a  notice  and 
comment  rulemaking  proceeding  unless 
the  Commission  certifies  that  "the  rule 
will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities."  5 
U.S.C.  605(b).  The  Commission  believes 
that  the  rules  it  adopted  will  not  have 

a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

5.  As  noted,  the  Conunission's 
purpose  in  revising  the  ex  parte  rules  is 
to  simplify  and  clarify  them.  It  finds 
that  the  modifications  do  not  impose 
any  additional  compliance  burden  on 
persons  dealing  with  the  Commission 
including  small  entities.  It  also  finds 
that  the  revised  rules  clarify  the 
situations  in  which  ex  parte 
presentations  are  permissible,  when 
they  must  be  reported  on  the  record, 
and  when  they  are  prohibited,  vrithout 
significantly  changing  the  current  rules 
substantively.  The  Commission  believes 
that  the  revised  rules  do  not  otherwise 
affect  the  rights  of  persons  to  participate 
as  parties  in  Commission  proceedings.  It 
further  finds  that  there  is  no  reason  to 
l)elieve  that  operation  of  the  revised 
rules  will  impose  any  costs  on  parties  in 
particular  proceedings  subject  to  those 
rules,  beyond  those  costs  incurred 
under  our  former  rules.  Rather,  the 
Commission  anticipates  that  the 
revisions  will  serve  to  make  the  rules 
easier  to  comply  with  and  more 
effective  for  small  entities  as  well  as 
others.  By  increasing  the  frequency  with 
which  the  Commission  issues  reports  of 
ex  parte  presentations,  the  amended 
rules  will  make  it  easier  for  small 
entities  and  others  to  determine  when 
ex  parte  presentations  have  occurred. 

6.  Accordingly,  the  Commission 
certifies,  pursuant  to  Section  60S(b)  of 
the  Regulatory  Flexibility  Act,  as 
amended  by  the  Contract  with  America 


Advancement  Act  of  1996  (CWAAA), 
Public  Law  104-121,  llOSUt.  847 
(1996),  that  the  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b). 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Radio,  Telecommunications, 
Television. 

Federal  Communications  Commission. 
Magolie  Roman  Salas, 
Secretor\\ 

Rule  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Aulhorily;  47  U.S.C.  151. 154(1).  154(j). 
155.  225.  303(r).  and  309. 

2.  Section  1.1202  is  amended  by 
revising  the  note  to  paragraph  (a), 
paragraph  (d)  introductory  text, 
paragraphs  (d)(1)  through  (d)(5)  and  by 
adding  note  5  to  paragraph  (d)  to  read 
as  follows: 

$1.1202    Definitions. 

(a)'   •   • 

Note  to  paragraph  (a):  A  communication 
expressing  concern  about  administrative 
delay  ar  expressing  concern  that  a 
proceeding  be  resolved  expeditiously  will  be 
treated  as  a  permissible  status  inquiry  so  long 
as  no  reason  is  given  as  to  why  the 
proceeding  should  be  expedited  other  than 
the  need  to  resolve  administrative  delay,  no 
view  is  expressed  as  to  the  merits  or  outcome 
of  the  proceeding,  and  no  view  is  expressed 
as  to  a  date  by  which  the  proceeding  should 
be  resolved.  A  presentation  by  a  party  in  a 
restricted  proceeding  not  designated  for 
bearing  requesting  action  by  a  particular  date 
or  giving  reasons  that  a  proceeding  should  be 
expedited  other  than  the  need  to  ax'Oid 
administrative  delay  (and  responsive 
presentations  by  other  parties]  may  be  made 
on  an  ex  parte  basis  subject  to  the  provisions 
ofSl  1204la)(ll). 
«         *         *         *         • 

(d)  Party.  Unless  otherwise  ordered  by 
the  Commission,  the  following  persons 
are  parties: 

(1)  In  a  proceeding  not  designated  for 
hearing,  any  person  who  files  an 
application,  waiver  request,  petition, 
motion,  request  for  a  declaratory  ruling, 
or  other  filing  seeking  affirmative  relief 
(including  a  Freedom  of  Information  Act 
request),  and  any  person  (other  than  an 
individual  viewer  or  listener  filing 
comments  regarding  a  pending 
broadcast  application  or  members  of 


Congress  or  their  staffs  or  branches  of 
the  federal  government  or  their  staffs) 
filing  a  written  submission  referencing 
and  regarding  such  pending  filing 
which  is  served  on  the  filer,  or.  in  the 
-  case  of  an  application,  any  person  filing 
a  mutually  exclusive  application: 

(2)  Any  person  who  files  a  complaint 
or  request  to  revoke  a  license  or  other 
authorization  or  for  an  order  to  show 
cause  which  shows  that  the 
complainant  has  served  it  on  the  subject 
of  the  complaint  or  which  is  a  formal 
complaint  under  47  U.S.C.  208  and 

§  1.721  or  47  U.S.C.  255  and  §  5.21.  and 
the  person  who  is  the  subject  of  such  a 
complaint  or  request  that  shows  service 
or  is  a  formal  complaint  under  47  U.S.C. 
208  and  §  1.721  or  47  U.S.C.  255  and 
$5.21: 

(3)  The  subject  of  an  order  to  show 
cause,  hearing  designation  order,  notice 
of  apparent  liability,  or  similar  notice  or 
order,  or  petition  for  such  notice  or 
order; 

(4)  In  a  proceeding  designated  for 
hearing,  any  person  who  has  been  given 
formal  party  status;  and 

(5)  In  an  informal  rulemaking 
proceeding  conducted  under  section 
553  of  the  Administrative  Procedure  Act 
(other  than  a  proceeding  for  the 
allotment  of  a  broadcast  chaimel)  or  a 
proceeding  before  a  Joint  Board  or 
before  the  Commission  to  consider  the 
recommendation  of  a  Joint  Board, 
members  of  the  general  public  after  the 
issuance  of  a  notice  of  proposed 
rulemaking  or  other  order  as  provided 
under  $  1.1206(a)  (1)  or  (2). 

*  a  •  •  • 

Note  5  to  paragraph  (d):  A  member  of 
Congress  or  his  or  her  staff,  or  other  agencies 
or  branches  of  the  federal  government  or 
their  staffs  will  not  become  a  party  by  service 
of  a  written  submission  regarding  a  pending 
proceeding  that  has  not  t>een  designated  for 
hearing  unless  the  submission  affirmatively 
seeks  and  warrants  grant  of  party  status. 

3.  Section  1.1203  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

1 1.1 203    Sunthin*  period  proMbWcn. 

(a)  With  respect  to  any  Commission 
proceeding,  all  presentations  to 
decisionmakers  concerning  matters 
listed  on  a  Simshine  Agenda,  whether 
ex  parte  or  not.  are  prohibited  during 
the  period  prescribed  in  paragraph  (bj  of 
this  section  unless: 

4.  Section  1.1204  is  amended  by 
revising  paragraph  (a)  introductory  text, 
paragraphs  (a)(6).  (a)(9).  (a)(10)(iii).  and 
(a)(ll),  by  adding  paragraph  (a)(12),  and 
by  adding  the  note  to  paragraph  (b)  to 
read  as  follows: 
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§1.1 204    Exempt  exparle  prasentations 
and  proceedings. 

(a)  Exempt  ex  parte  presentations. 
The  following  types  of  presentations  are 
exempt  from  the  prohibitions  in 
restricted  proceedings  (§  1.1208).  the 
disclosure  requirements  in  permit-but- 
disclose  proceedings  (§1.1206),  and  the 
prohibitions  during  the  Sunshine 
Agenda  period  prohibition  ($1.1203): 

(6)  The  presentation  is  to  or  from  the 
United  States  Department  of  justice  or 
Federal  Trade  Commission  and  involves 
a  telecommunications  competition 
matter  in  a  proceeding  which  has  not 
been  designated  for  hearing  and  in 
which  the  relevant  agency  is  not  a  party 
or  commenter  (in  an  informal 
rulemaking  or  Joint  board  proceeding) 
provided  that,  any  new  factual 
information  obtained  through  such  a 
presentation  that  is  relied  on  by  the 
Commission  in  its  decision-making 
process  will  be  disclosed  by  the 
Commission  no  later  than  at  the  time  of 
the  release  of  the  Commission's 
decision; 

(9)  The  presentation  is  made  pursuant 
to  an  express  or  implied  promise  of 
confidentiality  to  protect  an  individual 
from  the  possibility  of  reprisal,  or  there 
is  a  reasonable  expectation  that 
disclosure  would  endanger  the  Ufe  or 
physical  safety  of  an  individual: 

(10)  •   *   * 

(iii)  If  the  presentation  is  made  in  a 
proceeding  subject  to  permit-but- 
disclose  requirements,  disclosure  of  any 
new  HTitten  information  elicited  from 
such  request  or  a  summary  of  any  new 
oral  information  eUcited  from  such 
request  must  be  made  in  accordance 
with  the  requirements  of  §  1.1206(b). 
provided,  however,  that  the 
Commission  or  its  staff  may  determine 
that  disclosure  would  interfere  with  the 
effective  conduct  of  an  investigation  and 
dispense  with  the  disclosure 
requirement.  As  in  paragraph  (a)(10)(ii) 
of  this  section,  information  relating  to 
how  a  proceeding  should  or  could  be 
settled,  as  opposed  to  new  information 
regarding  the  merits,  shall  not  be 
deemed  to  be  new  information  for 
purposes  of  this  section: 

(11)  The  presentation  is  an  oral 
presentation  in  a  restricted  proceeding 
not  designated  for  hearing  requesting 
action  by  a  particular  date  or  giving 
reasons  that  a  proceeding  should  be 
expedited  other  than  the  need  to  avoid 
administrative  delay.  A  detailed 
summary  of  the  presentation  shall 
promptly  be  hied  in  the  record  and 
served  by  the  person  making  the 
presentation  on  the  other  parties  to  the 


proceeding,  who  may  respond  in 
support  or  opposition  to  the  request  for 
expedition,  including  by  oral  ex  parte 
presentation,  subject  to  the  same  service 
requirement. 

(12)  The  presentation  is  between 
Commission  staff  and: 

(i)  The  administrator  of  the  interstate 
telecommunications  relay  services  fund 
relating  to  administration  of  the 
telecomraunications  relay  services  fund 
pursuant  to  47  U.S.C.  225: 

(ii)  The  North  American  Numbering 
Plan  Administrator  or  the  North 
American  Numbering  Plan  Billing  and 
Collection  Agent  relating  to  the 
administration  of  the  North  American 
Numbering  Plan  pursuant  to  47  U.S.C. 
251(e); 

(iii)  The  Universal  Service 
Administrative  Company  relating  to  the 
administration  of  universal  service 
support  mechanisms  pursuant  to  47 
U.S.C.  254:  or 

(iv)  The  Number  Portability 
Administrator  relating  to  the 
administration  of  local  number 
portabilitv  pursuant  to  47  U.S.C. 
251(b)(2)  and  (e);  provided  that  the 
relevant  administrator  has  not  filed 
comments  or  otherwise  participated  as  a 
party  in  the  proceeding. 

(bl-    •   * 

Note  4  to  paragraph  (b):  In  the  CAse  of 
ptjtiUons  for  rulemaking  thai  seek 
Commisston  preemption  of  state  or  local 
regulatory  authority,  the  petitioner  must 
serve  the  original  petition  on  any  stale  or 
local  govenuneni.  the  actions  of  which  are 
speciMcally  cited  as  a  basis  for  requesting 
preemption.  Service  should  be  made  on  those 
bodies  within  the  stale  or  local  governments 
that  are  legally  authorized  to  accept  service 
of  legal  documents  in  a  civil  context.  Such 
pleadings  that  are  not  served  will  he 
dismissed  without  consideration  as  a 
defective  pleading  and  treated  as  a  violation 
of  the  ex  parte  rules  unless  the  Commission 
determines  that  the  matter  should  be 
entertained  by  roaiung  it  part  of  the  record 
under  %  1.1212(d)  and  the  parties  are  so 
informed. 
•         •         *         *         • 

5.  Section  1.1206  is  amended  by 
adding  note  1  to  paragraph  (a) 
in'roductory  text,  revising  and 
redesignating  note  1  as  note  2.  and  by 
revising  and  redesignating  note  2  as 
note  3.  and  by  adding  paragraphs  (a)(12) 
through  (a)(14)  to  read  as  follows: 

ft. 1206    Permlt-but-disclose  proceedings. 

(a)'   •    • 

Note  1  to  paragraph  (a)  introductory  text: 

In  the  case  of  petitions  for  declaratory  ruling 
that  seek  Commission  preemption  of  slate  or 
local  regulatory  authority,  the  petitioner  must 
serve  the  original  petition  on  any  state  or 
local  government,  the  actions  of  which  are 
speciBcally  cited  as  a  basis  for  requesting 
preemption.  Service  should  be  made  on  tho»e 
bodies  within  the  state  or  local  governments 


that  are  legally  authorized  to  accept  service 
of  legal  documents  in  a  civil  context.  Such 
pleadings  thai  are  not  served  will  be 
dismissed  without  consideration  as  a 
defective  pleading  and  treated  as  a  violation 
of  the  ex  parte  rules  unless  the  Commission 
determines  that  the  matter  should  be 
entertained  by  making  it  part  of  the  record 
under  §  1.12t2{d)  of  this  section  and  the 
parties  are  so  informed. 
*         «  *         *         • 

(7)  •  •  • 

Note  2  to  paragraph  (a):  Where  the 
requested  information  is  the  subject  of  a 
request  for  confidentiality,  the  person  61ing 
the  request  for  con6denlialily  snail  be 
deemed  a  party. 
«         •         •         •         • 

(12)  A  modification  request  filed 
pursuant  to  S  64.1001  of  this  chapter; 

(13)  Applications  by  Bell  Operating 
Companies  to  provide  in-region, 
interLATA  services  pursuant  to  §  271(d) 
of  the  Communications  Act;  and 

(14)  Petitions  for  Commission 
preemption  of  authority  to  review 
interconnection  agreements  under 

§  252(e)(S)  of  the  Communications  Act 
and  petitions  for  preemption  under 
§  253  of  the  Conunimications  Act. 

Note  3  to  paragraph  (a):  In  a  perrait-but- 
disclose  proceeding  involving  only  one 
"party."  as  defined  in  §  1.1202(d)  of  (his 
section,  the  party  and  the  Commission  may 
freely  make  presentations  to  each  other  and 
need'  not  comply  with  the  disclosure 
requirements  of  paragraph  (b)  of  this  section. 

6.  Section  1.1208  is  amended  by 
revising  the  undesignated  text  to  read  as 
follows: 

$1.1 208    Restricted  proceedings. 

Unless  otherwise  provided  by  the 
Commission  or  its  staff  pursuant  to 
§  1.1200(a)  of  this  section,  ex  parte 
presentations  (other  than  ex  parte 
presentations  exempt  imder  §  1.1204(a) 
of  this  section)  to  or  from  Conunission 
decision-making  personnel  are 
prohibited  in  all  proceedings  not  listed 
as  exempt  in  §  1.1204(b)  or  pennit-but- 
disclose  in  §  1.1206(a)  of  this  section 
until  the  proceeding  is  no  longer  subject 
to  administrative  reconsideration  or 
review  or  judicial  review.  Proceedings 
in  which  ex  parte  presentations  are 
prohibited,  referred  to  as  "restricted" 
proceedings,  include,  but  are  not 
limited  to,  all  proceedings  that  have 
been  designated  for  hearing, 
proceedings  involving  amendments  to 
the  broadcast  table  of  allotments, 
applications  for  authority  under  Title  III 
of  the  Communications  Act.  and  all 
waiver  proceedings  (except  for  those 
directly  associated  with  tariff  filings). 

7.  Section  1.1210  is  revised  to  read  as 
follows: 


$  1.1210    Prohibition  on  solicitation  of 
presentations. 

No  person  shall  solicit  or  encourage 
others  to  make  any  improper 
presentation  tmder  the  provisions  of 
this  section. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

[Dociiet  No.  990304063-9063-01;  I.D. 
120299A) 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Using  Hook-and-line  or  Pot 
Gear  in  the  Bering  Sea  and  Aleutian 
Islands 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  vessels  using 
hook-and-line  or  pot  gear  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAl).  This  action  is  necessary  to 
fully  utilize  the  portion  of  the  1999  total 
allowable  catch  (TAC)  of  Pacific  cod 
allocated  to  these  vessels  in  this  area. 
DATES:  Effective  1200  hours,  Alaska 
local  time  (A. It.).  December  6,  1999 
until  2400  hrs,  A.l.t..  December  31, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAl  according  to  the  Fisher>' 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conser\'ation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAl  (64  FR 
12103,  March  11, 1999)  established  the 
portion  of  the  TAC  of  Pacific  cod 
allocated  to  vessels  using  hook-and-line 
or  pot  gear  in  the  BSAl  as  83,500  metric 
tons  (mt)  which  was  then  modified  by 
two  reallocations  of  Pacific  cod  TAC  (64 
FR  52472,  September  29,  1999;  the 


second  dociunent  has  just  been 
submitted  to  the  Office  of  the  Federal 
Register  and  will  be  published  in 
approximately  the  second  week  of 
December)  to  95,300  mt.  See 
§679.20(c)(3)(ui)  and  § 679.20(a)(7). 

The  fishery  for  Pacific  cod  by  vessels 
using  hook-and-line  or  pot  gear  in  the 
BSAl  was  closed  to  directed  fishing 
under  §679.20(d)(l)(iii)  on  October  19. 
1999  (64  ra  56475,  October  20. 1999). 
in  order  to  reserve  amotmts  of  Pacific 
cod  anticipated  to  be  needed  for 
incidental  catch  in  other  fisheries. 

NMFS  has  determined  that,  with  the 
reallocation  of  Pacific  cod  from  catcher/ 
processors  and  catcher  vessels  using 
trawl  gear  to  vessels  using  hook-and- 
line  or  pot  gear,  2,000  mt  remain  in  the 
portion  of  the  TAC  of  Pacific<;od 
allocated  to  vessels  using  hook-and-line 
or  pot  gear  in  the  BSAl.  Because  this 
amoiuit  exceeds  anticipated  needs  for 
incidental  catch  of  Pacific  cod  in  other 
fisheries,  NMFS  is  terminating  the 
previous  closure  and  is  opening 
directed  fishing  for  Pacific  cod  by 
vessels  using  hook-and-line  or  pot  gear 
in  the  BSAl. 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  rocendy 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  Pacific  cod 
TAC.  Providing  prior  notice  and 
opportunity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  Further  delay  would 
only  disrupt  the  FMP  objective  of 
providing  the  Pacific  cod  TAC  for 
harvest.  NMFS  finds  for  good  cause  that 
the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  luider  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder  E.O. 
12866. 

Autbnrlly:  16  U.S.C.  180]  el  hx). 

Dated:  December  3, 1999. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.National  Marine  Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

[Docket  No.  990304063-9063-01;  I.D. 
1202996] 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Reallocation  of 
Pacific  Cod 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Reallocation. 

SUMMARY:  NMFS  is  reallocating 
projected  unu.sed  amoimls  of  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAl)  Pacific  cod  from  trawl  catcher/ 
processors  and  trawl  catcher  vessels  to 
vessels  using  hook-and-line  or  pot  gear. 
This  action  is  necessary  to  allow  the 
1999  total  allowable  catch  (TAC)  of 
Pacific  cod  to  be  han'ested. 
DATES:  Effective  December  6.  1999 
through  December  31.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATRW:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAl  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(F"MP)  prepared  by  the  North  Pacific 
Fisher)-  Management  Coiuicil  imder 
authority  of  the  Magnuson-Stevens 
Fishery  Conser\'ation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S,  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  with  §  679.20(c)(5),  the 
Final  1 999  Har\-est  Specifications  for 
Groundfish  for  the  BSAl  (64  FR  12103, 
March  11 .  1999)  established  the  Pacific 
cod  initial  TAC  for  the  BSAl  as  163,725 
metric  tons  (mt).  Of  this  amount.  3.275 
mt  was  allocated  to  vessels  using  jig 
gear.  38.475  mt  to  trawl  catcher  vessels. 
38.475  mt  to  trawl  catcher/prtx:essors. 
and  83.500  mt  to  vessels  using  hook- 
and-line  or  pot  gear.  Subsequently. 
S,(X)0  mt  were  reallocated  from  the  trawl 
catcher/processors  to  vessels  using 
hook-and-line  or  pot  gear  and  2.800  ml 
were  reallocated  frt)m  vessels  using  jig 
gear  to  vessels  using  hook-and-line  or 
pot  gear  (64  FR  52472,  September  29, 
1999).  That  reallocation  resulted  in 
allocations  of  475  mt  to  vessels  using  jig 
gear,  38,475  mt  to  trawl  cati:her  vessels. 
33,475  mt  to  trawl  calcher/pnxessors. 
and  91 ,300  mt  to  vessels  using  hook- 
and-line  or  pot  gear. 
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As  of  November  20.  1999.  the 

Administrator.  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
delennined  that  approximately  2.500  mt 
of  Pacific  cod  remain  in  the  trawl 
catcher/processor  allocation  and 
approximately  2.500  mt  remain  in  the 
trawl  catcher  vessel  allocation.  Based  on 
effort  projections  and  recognizing  that 
directed  fishing  for  Pacific  cod  by  trawl 
catcher/processors  and  trawl  catcher 
vessels  will  be  constrained  by  Pacific 
halibut  bycatch  restrictions,  the 
Regional  Administrator  has  determined 
that  trawl  catcher/processors  will  not  be 
able  to  harvest  2,000  mt  of  Pacific  cod 
and  trawl  catcher  vessels  will  not  be 
able  to  harvest  2.000  mt  allocated  to 
these  sectors  under  §  679.20(a)(7)(i)(B). 

Therefore,  in  accordance  with 
S679.20(a){7)(ii)(B).  NMFS  is 


apportioning  the  projected  unused 
amount.  2,000  mt  of  Pacific  cod  from 
trawl  catcher/processors  and  2,000  mt  of 
Pacific  cod  from  trawl  catcher  vessels  to 
vessels  using  hook-and-line  or  pot  gear. 
The  resulting  apportionments  of  Pacific 
cod  are  475  mt  to  vessels  using  jig  gear, 
36,475  mt  to  trawl  catcher  vessels, 
31,475  mt  to  trawl  catcher/processors, 
and  95,300  mt  to  vessels  using  hook- 
and-line  or  pot  gear. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  Pacific  cod 
TAC.  A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  only 


disrupt  the  FMP's  objective  of  providing 
a  portion  of  the  Pacific  cod  TAC  for 
hook-and-Une  or  pot  gear  in  the  BSAI. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  taken  under  50  CFR 
679.20.  and  is  exempt  from  0MB  review 
under  E.O.  12866. 

Authority:  16  U.S.C  1801  e(  seq. 

Dated:  December  3.  1999. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  9»-31953  Filed  12-6-99;  3:58  pra] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  100 

[Notice  1999-27) 

General  Public  Political 
Communications  Coordinated  With 
Candidates 

AGENCY;  Federal  Election  Commission. 
ACTION:  Supplemental  Notice  of 
Proposed  RiUemaking. 

SUMMARY:  The  Commission  is  proposing 
new  rules  to  address  coordinated 
conunimications  made  in  support  of  or 
in  opposition  to  clearly  identified 
candidates,  that  are  paid  for  by  persons 
other  than  candidates,  candidates' 
authorized  committees,  and  party 
committees.  Please  note  that  the  draft 
rules  that  follow  do  not  represent  a  final 
decision  by  the  Commission  on  the 
issues  presented  by  this  rulemaking. 
Further  information  is  provided  in  the 
supplementary  information  that  follows. 
DATES:  Comments  must  be  received  on 
or  before  January  24,  2000.  If  the 
Commission  receives  requests  to  testif\^ 
it  will  hold  a  hearing  on  these  proposed 
rules  on  February  16,  2000,  at  10:00  a.m. 
Persons  wishing  to  testify  at  the  bearing 
should  so  indicate  in  their  written  or 
electronic  comments. 
ADDRESSES:  All  comments  should  be 
addressed  to  Rosemary  C.  Smith, 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission.  999 
E  Street,  NW,  Washington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923.  with  printed  copy  follow-up 
to  insure  legibility.  Electronic  mail 
comments  should  be  sent  to 
coordnprm@fec.gov.  Comraenters 
sending  comments  by  electronic  mail 
should  include  their  full  name  and 
postal  service  address  within  the  text  of 
their  comments.  Comments  that  do  not 
contain  the  full  name,  electronic  mail 
address  and  postal  service  address  of 
the  commenter  will  not  be  considered. 
The  hearing  will  be  held  in  the 


Commission's  ninth  floor  meeting  room. 
999  E  Street,  NW.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemary  C.  Smith.  Assistant  General 
Counsel,  or  Ms.  Rita  A.  Reimer. 
Attorney.  999  E  Street.  NW, 
Washington,  DC  20463,  (202)  694-1650 
or  (800)  424-9530  (toll  free). 

SUPPLEMENTARY  INFORMATIOM:  The 
Commission  is  seeking  public  comment 
on  proposed  rules  that  would  address 
coordinated  communications  made  in 
support  of  or  in  opposition  to  clearly 
identified  candidates,  that  are  paid  for 
by  persons  other  than  candidates, 
candidates'  authorized  committees,  and 
party  committees.  The  Commission  is 
also  seeking  comment  on  whether  these 
same  rules,  or  a  different  standard, 
should  apply  to  expenditiu'es.  including 
communications,  made  by  partj' 
committees  that  are  coordinated  with 
the  parties'  candidates. 

The  Federal  Election  Campaign  Act,  2 
U.S.C.  431  et  seq.  ("FECA  "  or  the  "Act") 
prohibits  corporations  and  labor 
organizations  from  using  general 
treasury  funds  to  make  contributions  to 
a  candidate  for  federal  office.  2  U.S.C. 
441b(a).  It  also  imposes  various  limits 
on  the  amount  of  money  or  in-kind 
contributions  other  persons  may 
confribute  to  federal  campaigns.  2 
use.  441a(a).  While  individuals  and 
persons  other  than  corporations  and 
labor  organizations  can  make 
independent  expenditures  in 
connection  with  federal  campaigns, 
these  expenditures  must  be  made 
without  cooperation  or  consultation 
with  any  candidate,  or  any  authorized 
committee  or  agent  of  a  candidate;  and 
they  shall  not  be  made  in  concert  with, 
or  at  the  request  or  suggestion  of,  any 
candidate,  or  any  authorized  committee 
or  agent  of  a  candidate.  2  U.S.C.  431(17). 

Expenditures  that  are  coordinated 
with  a  candidate  or  campaign  are 
considered  in-kind  contributions.  As 
such,  they  are  subject  to  the  various 
limits  and  prohibitions  set  out  in  the 
Act.  Buckley  V.  Valeo,  424  U.S.  1,  46- 
47  (1976)  (footnote  omitted) 
VBuckley");  Federal  Election 
Commission  v.  The  Christian  Coalition. 
52  F.Supp.2d  45,  85  (D.D.C.  1999) 
{"Christian  Coalition  ").  The  Act  defines 
"contribution  "  at  2  U.S.C.  431(8)  to 
include  any  gift,  subscription,  loan, 
advance,  or  deposit  of  money  or 
anii'thing  of  value  made  by  any  person 


for  the  purpose  of  influencing  any 
election  for  federal  office. 

The  proposed  rules,  which  define  the 
term  coordinated  general  public 
political  communication,  would  be 
located  in  a  new  section  of  the 
Commission's  rules.  11  CFR  100.23. 
They  are  intended  to  incorporate  into 
the  Commission's  rules  the  standard 
articulated  by  the  United  States  District 
Court  for  the  DistticI  of  Columbia  in  the 
Christian  Coalition  decision,  supra.  This 
is  a  supplemental  Notice  of  Proposed 
Rulemaking  (  "NPRM")  to  a  1997  NPRM 
that  addressed  coordinated  activities 
between  candidates  and  political 
parties.  62  FR  24367  (May  5.  1997). 

A.  History  of  the  Rulemaking 

In  1997.  the  Commission  published  a 
Notice  of  Proposed  Rulemaking 
("NPRM")  seeking  comments  on 
proposed  revisions  to  11  CFR  110.7, 
which  implements  the  provisions  of  2 
U.S.C.  441a(d)  regarding  party 
committee  coordinated  expenditures 
and  spending  limits.  62  FTR  24367  (May 
5. 1997).  Section  441a(d)  of  the  FECA 
permits  national,  state,  and  local 
committees  of  political  parties  to  make 
limited  general  election  campaign 
expenditures  on  behalf  of  their 
candidates,  which  are  in  addition  to  the 
amounts  they  may  contribute  directly  to 
those  candidates.  These  section  441a(d) 
expenditures  are  commonly  refenwd  to 
as  "coordinated  party  expenditures" 
because  such  expenditures  can  be  made 
after  extensive  consultation  with  the 
candidates  and  their  campaign  staffs. 

Forme*  11  CFR  110.7(b)(4)  had 
presumed  that  part\'  committees  were 
incapable  of  making  independent 
expenditiu^s.  because  of  the  close 
relationship  between  candidates  and 
their  party.  This  regulation  was 
implicated  by  the  Supreme  Court's 
plurality  opinion  in  Colorado 
Republican  Federal  Campaign 
Committee  v.  Federal  Election 
Commission.  518  U.S.  604  (1996) 
[Colorado).  In  that  decision,  the  Court 
concluded  that  political  parties  are 
capable  of  making  independent 
expenditiu«s  on  behalf  of  their 
candidates  for  federal  office,  and  that  it 
would  Wolate  the  First  .Amendment  to 
subject  such  independent  expenditures 
to  the  coordinated  expenditure  limits 
found  in  section  441a(d)  of  the  FECA. 
Id.  a;  613-14. 

Following  the  Colorado  Supreme 
Court  decision,  and  in  response  to  a 
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rulemaking  petition,  the  Commission 
promulgated  a  Final  Rule  on  August  7. 
1996  that  repealed  paragraph  (b)(4)  of 
section  110.7  to  the  extent  that  this 
paragraph  prohibited  national  and  state 
committees  of  political  parties  from 
making  independent  expenditures  for 
congressional  candidates.  61  FR  40961 
(Aug.  7.  1996).  On  the  same  date,  the 
Commission  published  a  Notice  of 
Availability  seeking  comment  on  other 
significant  issues  arising  from  the 
Colorado  decision.  61  FR  41036  (Aug.  7, 
1996).  These  included  possible 
amendments  to  11  CFR  Part  109,  the 
Commission's  rules  addressing 
independent  expenditures  by  any 
person,  and  11  CFR  110.7  to  provide 
standards  for  determining  when  party 
committee  expenditiu^s  qualify  as 
"independent "  or  are  considered 
"coordinated  "  with  federal  candidates. 
Another  issue  raised  was  whether  to 
modify  or  repeal  the  rule  barring 
national  party  committees  from  making 
independent  expenditures  on  behalf  of 
Presidential  candidates  in  the  general 
election.  See  11  CFR  110.7(a)(5),  No 
statements  supporting  or  opposing  the 
petition  were  received  by  the  close  of 
the  conmient  period. 

On  May  5, 1997  the  Commission 
issued  an  NPRM  in  which  it  sought 
comments  on  proposed  revisions  to 
these  regulations.  62  FR  24367  (May  5. 
1997).  Ten  comments  were  received  in 
response  to  this  NPRM.  On  June  18, 
1997,  the  Commission  held  a  public 
hearing  on  this  rulemaking,  at  which  six 
witnesses  testified. 

The  Commission  subsequently 
decided  to  hold  the  1997  rulemaking  in 
abeyance  until  it  received  further 
direction  from  the  courts.  The 
coordinated  spending  limits  were 
invalidated  on  Constitutional  grounds 
by  the  district  court  in  Coloradd 
Republican  Federal  Campaign 
Conwuttee  v.  Federal  Election 
Commission,  41  F.Supp.2d  1197  (D. 
Colo.  1999).  on  remand  frt>m  the 
Colorado  Supreme  Court  decision.  This 
case  is  currently  on  appeal  to  the  Court 
of  Appeals  for  the  Tenth  Circuit,  with 
oral  argiunent  scheduled  for  early  next 
vear. 

On  December  16. 1998.  the 
Commission  published  a  new  NPRM 
putting  forth  proposed  amendments  to 
its  rules  governing  publicly  financed 
Presidential  primary  and  general 
election  candidates.  63  FR  69524  (Dec. 
16,  1998).  Issues  concerning 
coordination  between  party  commiftees 
and  their  Presidential  candidates,  which 
had  been  raised  in  the  earlier  NPRM, 
were  addressed  in  the  public  funding 
rulemaking.  For  example,  the  1998 
NPRM  put  forward  narrative  proposals 


regarding  a  content-based  standard  for 
coordinated  communications  made  to 
the  general  public.  It  also  sought 
comment  on  coordination  between  the 
national  committees  of  political  parties 
and  their  Presidential  candidates  with 
respect  to  poll  results,  media 
production,  consulteutts.  and  employees 
whose  services  are  intended  to  benefit 
the  parties'  eventual  Presidential 
nominees. 

The  Commission  received  seven 
written  comments  on  coordinated 
expenditures  in  response  to  the  1998 
NPRM.  The  Commission  subsequently 
reopened  the  comment  period  and  held 
a  public  hearing  on  March  24,  1999,  at 
which  four  witnesses  presented 
testimony  on  coordination  issues. 

On  November  3, 1999,  the 
Commission  promulgated  new 
paragraph  (d)  of  section  110.7, 
addressing  pre-nomination  coordinated 
expenditures,  64  FR  59606  (Nov,  3, 
1999),  The  new  paragraph  states  that 
party  committees  may  make  coordinated 
expenditures  in  connection  with  the 
general  election  campaign  before  their 
candidates  have  been  nominated.  It 
further  states  that  all  pre-nomination 
coordinated  expenditures  shall  be 
subject  to  the  section  441a(d) 
coordinated  expenditure  limitations, 
whether  or  not  the  candidate  with 
whom  they  are  coordinated  receives  the 
partys  nomination.  Please  note  that 
new  paragraph  110.7(d)  applies  to  all 
federal  elections.  For  additional 
information,  see  Explanation  and 
Justification  to  Section  110.7.  Party 
Committee  Coordinated  Expenditures 
and  Spending  Limits  (2  U.S.C.  441a(dl), 
64  FR  42579,  42580-fll  (Aug.  5,  1999). 

At  this  point,  the  Commission  is 
continuing  to  evaluate  possible 
amendments  to  11  CFR  110.7  and  109.1 
regartling  the  definitions  of 
"coordinated"  and  ""independent" 
expenditures,  the  standards  applicable 
to  party  committee  advertisements 
directed  to  the  general  public,  and  the 
possible  repeal  or  modification  of  11 
CFR  110.7(a)(5).  which  currently  bars 
national  party  committees  from  making 
independent  expenditures  in 
connection  with  Presidential  general 
election  campaigns.  Consequently, 
revised  proposals  on  these  topics  may 
be  put  out  for  additional  public 
comment  in  the  future.  In  addition,  the 
Commission  may  consider  amending  1 1 
CFR  109.1(b)(4)  to  refer  to  the 
coordiiution  standard  in  11  CFR  100.23 
appbcable  to  general  public  poUtical 
communications.  However,  in  addition 
10  the  specific  proposals  discussed 
below  that  address  other  types  of 
coordinated  communications, 
comments  are  sought  as  to  whether  it 


would  be  advisable  to  continue  to  await 
further  judicial  resolution  of  the 
Constitutional  question  involving  the 
limits  on  coordinated  party 
expenditures  before  issuing  new  rules 
on  such  spending. 

B.  Post-Colorado  Judicial  Opinions 

I.  The  Christian  Coalition  Decision 

The  Christian  Coalition  case  arose  out 
of  an  FEC  enforcement  action  alleging 
coordination  between  the  Christian 
Coalition  and  various  federal  campaigns 
in  connection  with  the  1990, 1992,  and 
1994  elections,  resulting  in 
disbursements  from  the  general 
corporate  treasury  for  voter  guides,  "get 
out  the  vote"  activities,  direct  mailings 
and  payments  to  speakers.  The  Christian 
Coalition  characterized  these  activities 
as  independent  corporate  speech,  and 
the  FEC  alleged  that  because  of  the 
varying  degrees  of  interaction  between 
the  Christian  Coalition  and  those 
candidates  and  their  campaigns,  the 
activities  should  be  treated  as  in-kind 
contributions  that  violated  the  Act's 
contribution  limits  and/or  prohibitions. 

In  setting  out  a  working  definition  of 
"coordination"  to  address  this  situation, 
the  Christian  Coalition  court  explained 
that  "'the  standard  for  coordination  must 
be  restrictive,  limiting  the  universe  of 
cases  triggering  potential  enforcement 
actions  to  those  situations  in  which  the 
coordination  i&  extensive  enough  to 
make  the  potential  for  corruption 
through  legislative  quid  pro  quo 
palpable  without  chilling  protected 
contact  between  candidates  and 
corporations  and  tmions."  52  F.Supp.2d 
at  88-89.  The  court  continued  that 
"First  Amendment  clarity  demands  a 
definition  of  coordination"  that 
provides  the  clearest  possible  guidance 
to  candidates  and  constituents,  while 
balancing  the  Govenunent's  compelUng 
interest  in  preventing  corruption  of  the 
electoral  process  with  fundamental  First 
Amendment  rights  to  engage  in  political 
speech  and  political  association."  Id.  at 
91.  In  its  opinion  the  district  court 
referred  to  "expressive  expenditures. " 
as  opposed  to  expenditures  for  other 
types  of  campaign  support,  and  defined 
a  "coordinated  expressive  expenditure"" 
as  "one  for  a  communication  made  for 
the  purpose  of  influencing  a  federal 
election  in  which  the  spender  is 
responsible  for  a  substantial  portion  of 
the  speech  and  for  which  the  spender's 
choice  of  speech  has  been  arrived  at 
after  coordination  virith  the  campaign. " 
Id.  atSS.n.  45. 

The  court  went  on  to  explain  that  "an 
expressive  expenditure  becomes 
'coordinated,'  where  the  candidate  or 
her  agents  can  exercise  control  over,  or 


where  there  has  been  substantial 
discussion  or  negotiation  between  the 
campaign  and  the  spender  over  a 
communication's:  (1)  contents:  (2) 
timing;  (3)  location,  mode,  or  intended 
audience  (e.g..  choice  between 
newspaper  or  radio  advertisement):  or 
(4)  'volume'  (e.g.,  number  of  copies  of 
printed  materials  or  frequency  of  media 
spots),  "Substantial  discussion  or 
negotiation"  is  such  that  the  candidate 
and  spender  emerge  as  partners  or  joint 
venturers  in  the  expressive  expenditure, 
but  the  candidate  and  spender  need  not 
be  equal  partners,""  Id.  at  92,  The  court 
acknowledged  that  "a  standard  that 
requires  "substantial"  anything  leaves 
room  for  factual  dispute,"  but  reasoned 
that  the  standard  reflects  a  reasonable 
balance  between  possibly  chilling  some 
protected  speech  and  the  need  to  protect 
against  the  "real  dangers  to  the  integrity 
of  the  electoral  process""  expressive 
expenditures  may  present.  Id. 

The  district  court  proceeded  to  apply 
this  standard  to  the  challenged 
campaign  activities.  In  most  instances 
the  court  did  not  find  coordination.  For 
example,  the  court  found  no 
coordination  between  the  Christian 
Coalition  and  the  Bush-Quayle 
campaign  in  the  preparation  of  voter 
guides  in  connection  with  the  1992 
Presidential  campaign,  explaining  that, 
while  the  campaign  was  generally  aware 
President  Bush  would  compare 
favorably  in  the  eyes  of  the  target 
audience  with  the  other  candidates 
profiled  in  the  guides,  the  campaign 
staff  did  not  seek  to  discuss  the  issues 
that  would  be  profiled  or  how  they 
would  be  worded.  Nor  did  they  seek  to 
influence  the  Coalition's  decisions  as  to 
how  many  guides  would  be  produced, 
and  when  and  where  they  would  be 
distributed.  Id.  at  93-95,  Similarly,  the 
fact  that  a  Coalition  official  served  as  a 
volunteer  in  a  1994  House  campaign 
and  also  made  decisions  as  to  where  the 
Coalitions  voter  guides  would  be 
distributed  in  connection  with  the 
House  campaign  did  not  amoimt  to 
coordination  where  the  official  did  not 
make  his  decisions  based  on  any 
discussions  or  negotiations  with  the 
campaign  for  which  he  volunteered.  Id. 
at  95-96,  In  contrast,  the  court  foiud 
coordination  where  the  Coalition 
provided  a  Senate  campaign  consultant 
with  a  commercially  valuable  mailing 
list.  Id.  at  96.  The  Commission 
subsequently  decided  not  to  appeal  the 
district  court"s  decision. 

2.  The  Clifton  and  Public  Citizen 
Decisions 

In  Clifton  v.  Federal  Election 
Commission,  114  F.3d  1309  (Isl  Cir. 
1997),  cert,  denied.  118  S.Q.  1036 


(1998)  {"Clifton"),  a  three-judge  panel  of 
the  United  States  Court  of  Appeals  for 
the  First  Circuit  ruled  in  a  split  decision 
that  coordination  in  the  context  of  voter 
guides  "impliejs]  some  measure  of 
collaboration  beyond  a  mere  inquiry  as 
to  the  position  taken  by  a  candidate  on 
an  issue. "  114  F,3d  at  1311,  citing 
Buckley.  424  U,S,  at  46-47  and  n.  53 
(1976).  Over  a  strong  dissent,  the  panel 
invalidated  those  portions  of  the 
Commission's  voter  guide  regulations  at 
11  CFR  114.4(c)(5)(i),  (ii)(C)  that  limit 
any  contact  with  candidates  lo  written 
inquiries  and  replies,  and  generally 
require  all  candidates' for  the  same  office 
to  receive  equal  space  and  prominence 
in  the  guide.  Id  at  1317.  The  court  also 
invalidated  the  Commission's  voting 
record  rules  at  11  CFR  114,4(c)(4)  to  the 
extent  they  limit  contact  with 
candidates  lo  written  inquiries  on 
candidates"  positions.  Id.  In  Federal 
Election  Commission  v.  Public  Citixen, 
Inc.,  1999  WL  731056  (N.D.  Ga.  1999). 
a  federal  district  court  followed  the 
Clifton  "collaboration"  language  in 
holding  that  contacts  between  a  public 
interest  group  and  a  candidate  made  in 
connection  with  an  advertising 
campaign  to  defeat  a  candidate  for  the 
House  of  Representatives  were  not 
coordinated  for  purposes  of  the  FECA. 
The  Commission  did  not  appeal  thai 
portion  of  the  Public  Citizen  decision 
that  addresses  the  coordination 
standard. 

C.  Proposed  Rules 

The  Commission  is  proposing  to  add 
a  new  section  11  CFR  100,23  to  its  rules, 
to  address  coordinated  communications 
made  in  coiuection  with  federal 
campaigns  that  are  paid  for  by  persons 
other  than  candidates,  candidates' 
authorized  committees,  and  party 
committees.  The  Commission  believes  it 
is  appropriate  to  place  this  language  in 
a  separate  section  of  the  rules  to 
properly  alert  the  regulated  community 
of  this  standard. 

The  proposed  new  section,  which 
would  be  entitled  Coordinated  General 
Public  Political  Communications,  would 
largely  follow  the  language  of  the 
Christian  Coalition  decision,  discussed 
above.  The  Commission  is,  however, 
proposing  to  use  the  phrase  "general 
public  political  communication"  in 
place  of  "expressive  expenditure,"  the 
term  used  by  the  Christian  Coalition 
court,  because  that  term  may  not  give 
the  regulated  community  adequate 
notice  of  the  types  of  communications 
that  would  be  covered  by  these  rules. 

The  Commission  is  proposing  to 
define  the  term  "general  public  political 
communications'  to  include  those  made 
through  a  broadcasting  station. 


including  a  cable  television  operator; 
newspaper,  magazine;  outdoor 
advertising  facility:  mailing  or  any 
electronic  medium,  including  over  the 
Internet  or  on  a  web  site.  It  would  be 
limited  to  those  communications  having 
an  intended  audience  of  over  one 
hundred  people.  See  proposed  1 1  CFR 
100.23(d)(1).  Including  cable  television 
broadcasts  is  consistent  with  the 
Commission's  candidate  debate 
regulations  at  11  CFR  100.]3(a)12). 
while  including  communications  made 
over  the  Internet  reflects  the  expanding 
role  of  that  medium  in  federal 
campaigns.  The  exclusion  of 
communications  with  an  intended 
audience  of  one  hundred  people  or 
fewer  mirrors  the  Commission's 
disclaimer  rules  at  11  CFR  110.11(a)(3), 
which  exempt  from  the  disclaimer 
requirements  direct  mailings  of  one 
hundred  pieces  or  less. 

Please  note  that  the  term  "general 
public  poUtical  communication"'  is 
similar  to  the  term  "general  public 
political  advertising."  which  appears  in 
three  places  in  the  Act  and  in  several 
sections  of  the  regulations.  The  term  has 
similar  and  generally  consistent 
meanings  in  the  Act  and  the 
Commission's  rules.  For  example,  the 
definitions  of  "contribution"  and 
"expenditure""  al  2  U.S  C.  431(8)(B){v) 
and  431(9)(B)(iv)  respectively  refer  to 
'broadcasting  stations,  newspapers, 
magazines,  or  similar  types  of  general 
public  political  advertising. "  Section 
441d(a)  of  the  Act.  which  addresses 
communications  that  require  a 
disclaimer,  includes  the  same  list  and 
adds  outdoor  advertising  facilities  and 
direct  mailings.  The  corresponding  rules 
arc  found  at  11  CFR  100.7(b)(9) 
(definition  of  "contribution"), 
100.8(b)(10)  (definition  of 
"expenditure"),  and  110.11(a)(1) 
(communications  requiring  disclaimers). 
Consequently,  the  Commission  believes 
the  term  "general  public  political 
conununications"'  describes  the  tvpes  of 
communications  the  court  had  in  mind 
in  Christian  Coalition  in  a  manner 
consistent  with  sections  431(8)  and  (9) 
and441d(a)ofthe  Act. 

The  proposed  rules  in  1 1  CFR  100.23 
would  also  be  limited  to 
communications  that  include  a  "clearly 
identified  candidate.""  The  term  "'clearly 
identified  candidate"  would  have  the 
same  meaning  as  that  in  11  CFR  100.17 
and  2  U.S.C,  431(17).  Thus,  it  would 
include  instances  where  the  candidate's 
name,  nickname,  photograph,  or 
drawing  appears,  or  the  identity  of  the 
candidate  is  otherwise  apparent  through 
an  unambiguous  reference  such  as  "the 
President,"  '"your  Congressman, '"  or 
'"the  incimibent."  or  tluough  an 
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unambiguous  reference  to  his  or  her 
status  as  a  candidate  such  as  "the 
Democratic  Presidential  nominee"  or 
"the  Republican  candidate  for  Senate  in 
the  State  of  Georgia." 

Proposed  paragraph  11  CFR  100.23(c) 
contains  the  text  of  the  coordination 
standard.  The  Commission  is  seeking 
comments  on  alternative  language  at 
two  places  in  this  paragraph.  The  first 
would  appear  in  the  introductory 
portion  of  the  paragraph.  Under 
Alternative  1-A.  a  communication 
would  be  considered  to  be  coordinated 
if  the  communication  was  paid  for  by 
persons  other  than  the  candidate,  the 
candidate's  authorized  committee,  or  a 
party  committee,  and  was  created, 
produced  or  distributed  as  discussed 
below. 

Alternative  1-B  would  add  the 
additional  quahfication  that  the 
communication  be  distributed  primarily 
in  the  geographic  area  in  which  the 
candidate  was  running  in  order  to  be 
considered  coordinated  with  a 
candidate  or  party  committee. 
Alternative  1-B  is  intended  to  address 
the  concern  that  the  costs  of  national 
legislative  campaigns  that  refer  to 
clearly-identihed  candidates,  and  may 
be  endorsed  by  or  designed  by  one  or 
more  of  the  named  candidates,  not  be 
considered  expenditures  on  behalf  of 
those  candidates'  campaigns.  For 
example,  expenditures  made  in 
connection  with  a  national  campaign  to 
support  the  so-called  "Shays-Meehan" 
campaign  finance  legislation  would  not 
be  considered  contributions  to  Rep. 
Shays  or  Rep.  Meehan.  even  if  the  group 
distributing  the  advertisement  had 
considted  with  them  to  design  the 
national  advertising  campaign  in 
support  of  their  legislation  and  referred 
to  it  as  the  'Shays-Meehan  bill"  in  the 
advertising. 

One  potential  concern  with  the 
geographic  limitation  language 
proposed  in  Alternative  1-B  is  that  in 
many  parts  of  the  country  the  media 
market  may  cover  several  adjacent 
states.  Thus,  political  advertisements 
broadcast  from  a  station  in  these  areas 
arguably  may  not  be  "distributed 
primarily  in  the  geographic  area  in 
which  la)  candidate  lis)  running  "  For 
example,  much  television  and  radio 
advertising  made  in  connection  with 
New  Hampshire  elections  is  aired  over 
Boston  broadcast  media,  because  there 
is  no  other  major  city  from  which  to  air 
these  broadcasts.  Many  broadcasts 
aimed  at  New  Jersey  elections  are  aired 
over  New  York  City  media  Iwcause  a 
large  number  of  New  Jersey  voters 
receive  these  broadcasts. 

Alternative  1-B  would  also  exclude 
from  the  definition  of  coordination 


communications  in  which  a  candidate 
in  one  state  solicits  funds  on  behalf  of 
a  candidate  in  another,  as  long  as 
contributors  were  asked  to  send  their 
contributions  directly  to  the  candidate 
on  whose  behalf  they  were  made. 
Similarly,  Alternative  1-B  would  not 
cover  an  outside  organization's 
solicitations  on  behalf  of  a  candidate,  if 
these  were  made  primarily  outside  the 
geographic  area  in  which  the  candidate 
was  running,  and  if  the  outside 
organization  does  not  collect  and 
forward  the  contributions  to  the 
candidate. 

The  Conunission  welcomes  comments 
on  alternative  ways  to  accomplish  the 
desired  result  of  Alternative  1— B 
through  means  other  than  th'e  proposed 
geographic  limitation  language. 

Ine  Commission  is  also  seeking 
comment  on  two  alternatives  of  a 
provision  to  be  located  in  11  CFR 
10O.23(cl(l)  that  addresses 
communications  made  at  the  request  or 
suggestion  of  the  candidate  or 
campaign.  Alternative  2-A  would  state 
that  coordination  occurs  when  a 
communication  is  created,  produced  or 
distributed  at  the  request  or  suggestion 
of,  or  when  authorized  by.  a  candidate, 
candidate's  authorized  committee,  a 
party  committee,  or  the  agent  of  any  of 
the  foregoing.  Altenutive  2-B  would 
limit  such  coordination  to  those 
instances  where  the  parties  also  discuss 
the  content,  timing,  location,  mode, 
intended  audience,  volume  of 
distribution  or  frequency  of  placement 
of  that  communication,  the  result  of 
which  is  collaboration  or  agreement. 

Alternative  2-A  reflects  the  following 
language  in  the  Christian  Coalition 
decision,  in  which  the  court  stated, 
"The  fact  that  the  candidate  has 
requested  or  suggested  that  a  spender 
engage  in  ceriain  speech  Indicates  that 
the  speech  is  valuable  to  the  candidate, 
giving  such  expenditures  sufficient 
contribution-liice  qualities  to  fall  within 
the  Act's  prohibition  on  contributions." 
52  F.Supp.2d  at  91.  Alternative  2-B 
would  further  restrict  coordinated 
communications  to  those  instances  in 
which  discussion  of  these  additional 
topics  takes  place. 

Proposed  11  CFR  100.23(c)(2)  would 
treat  communications  as  coordinated 
after  the  candidate  or  the  candidate's 
agent,  or  a  party  committee  or  its  agent, 
has  exercised  control  or  decision- 
making authority  over  the  content, 
timing,  location,  mode,  intended 
audience,  volume  of  distribution,  or 
frequency  of  placement  of  the 
communication. 

Under  proposed  11  CFR  100.23(c)(3), 
a  communication  would  be  considered 
coordinated  if  it  was  made  after 


substantial  discussion  or  negotiation 
between  the  creator,  producer  or 
distributor  of  the  communication,  or 
person  paying  for  the  communication, 
and  a  candidate,  candidate's  authorized 
committee  or  a  party  committee, 
regarding  the  content,  timing,  location, 
mode,  intended  audience,  volume  of 
distribution  or  frequenci,'  of  placement 
of  that  communication,  the  result  of 
which  is  collaboration  or  agreement.  It 
would  further  provide  that  substantial 
discussion  or  negotiation  could  be 
evidenced  by  one  or  more  meetings, 
conversations  or  conferences  regarding 
the  value  or  importance  of  that 
communication  for  a  particular  election. 

The  Commission  recognizes,  as  did 
the  Christian  Coalition  court,  that  use  of 
the  term  "substantial  "  means  that 
enforcement  matters  involving  this 
standard  will  likely  be  bet-specific.  52 
F.Supp.2d  at  92.  However,  it  may  be 
possible  to  clarify  the  apphcation  of  this 
standard  to  specific  facts  and 
circumstances  by  use  of  the 
Commission's  advisory  opinion  process. 
See  2  U.S.C.  437f. 

Consisient  with  the  Buckley.  Christian 
Coalition  and  Clifton  decisions,  the 
proposed  rules  would  provide  at  11  CFR 
100.23(d)  that  a  candidate's  or  political 
party's  response  to  an  inquiry  regarding 
the  candidate's  or  the  party's  position 
on  legislative  or  public  policy  issues 
does  not  alone  make  the  communication 
coordinated. 

As  discussed  above,  although  money 
spent  on  these  communications  is 
referred  to  as  a  coordinated  expenditure, 
the  expenditure  is  treated  under  the 
FECA  as  an  in-kind  contribution.  Thus, 
the  proposed  rules  state  at  1 1  CFR 
100.23(b)  that  any  general  pubUc 
political  communication  that  includes  a 
clearly  identified  candidate  and  is 
coordinated  with  that  candidate,  an 
opposing  candidate,  or  a  party 
committee  supporting  or  opposing  that 
candidate  is  both  an  expenditure  under 
1 1  CFR  100.8(a)  and  an  in-kind 
contribution  under  1 1  CFR 
100.7(a)(l)(iii).  As  such,  it  is  subject  to 
the  contribution  limits  of  2  U.S.C.  441a 
and  must  be  reported  as  a  contribution 
and  an  expenditure  as  required  at  2 
U.S.C.  434. 

D.  Hypotheticals 

In  order  to  properly  evaluate  the 
practical  effect  of  the  proposed 
coordination  regulations,  certain 
Commissioners  seek  comment  on  the 
following  hypotheticals.  In  particular, 
the  Commissioners  would  like 
comments  on  whether  (1)  the  activities 
described  in  the  hypotheticals 
constitute  coordination  under  the  draft 
language  contained  in  the  Notice  of 


Proposed  Rulemaking;  and  (2)  whether 
the  communications  described  in  the 
hypotheticals  are  subject  to  the 
Commission's  jurisdiction. 

1.  Candidate  Smith  is  slightly  behind 
in  the  polls,  low  on  money,  and  needs 
help.  It  is  the  week  before  the  election 
and  he  knows  that  a  wealthy  contributor 
is  planning  to  run  an  independent 
expenditure  advertisement  to  assist  the 
Smith  campaign.  Smith  contacts  the 
contributor  and  complains  that  nobody 
has  focused  on  an  important  matter  in 
the  campaign:  various  problems  in  tile 
personal  life  of  his  opponent. 
Congressman  Jones.  Because  of  this 
oversight,  candidate  Smith  believes  that 
Congressman  Jones  is  viewed  in  a  better 
light  by  the  electorate.  Candidate  Smith, 
however,  does  not  want  to  run  such  an 
advertisement  himself  for  fear  of  being 
accused  of  negative  advertising. 

During  his  meeting  with  candidate 
Smith,  the  wealthy  supporter  says, 
"That's  a  great  idea!  Thanks  for  the 
information."  After  the  meeting,  the 
wealthy  supporter  changes  the 
ad'ertisement  to  say:  "Congressman 
Jones  is  a  liar,  tax  cheat,  wife-beater, 
and  absentee  legislator — keep  that  in 
mind  on  Tuesday."  The  advertisement 
runs  on  the  weekend  before  the  election. 
Is  this  a  coordinated  expenditure? 
Would  it  make  a  difference  if  the 
wealthy  supporter  said  nothing  during 
his  meeting  with  the  candidate? 

n.  The  Texas  Savings  and  Loan 
L.eague  would  like  to  reinforce  the 
public's  confidence  in  the  safety  of 
deposits  in  federally  insiu^d  Texas 
Savings  and  Loan  institutions.  To  this 
end,  it  runs  a  public  service 
aimouncement  featuring  the  State's 
senior  Uruted  States  Senator  who  is  also 
a  candidate  for  re-election.  The 
advertisement,  which  runs  in  January  of 
the  election  year,  opens  with  a  live 
picture  of  the  Senator  against  a 
background  with  the  Texas  Savings  and 
Loan  Association  and  logo: 

ANNOUNCER:  "Senator  William 
Moore." 

SENATOR  MOORE:  "For  fifty-four 
years  now,  savings  and  loan  deposits 
have  been  guaranteed  by  the  United 
States  government.  Throughout  all  of 
that  time,  not  one  penny  of  insured 
deposits  has  been  lost  in  Texas,  or 
anywhere  else  in  the  country.  Your 
deposit  of  up  to  $100,000  is  as  good  as 
gold  in  a  federally  insured  Texas 
savings  and  loan.  As  safe  as  Fort  Knox. 
BILLBOAfUD:  "This  message  brought 
to  you  as  a  public  service  by  your  local 
Savings  and  Loan  Association." 

Since  the  candidate  appeared  in  the 
advertisement,  it  would  appear  to  have 
been  "coordinated"  or  made  in 
cooperation  with  the  candidate.  As 


such,  should  the  advertisement  be 
viewed  as  an  in-kind  contribution  to  the 
Moore  campaign?  Or.  does  content  and 
timing  matter?  What  if  the 
advertisement  ran  the  week  before  the 
election  and  concluded  with  the  words, 
"Please  support  Senator  William 
Moore!"?  Before  deciding  whether  to 
apply  the  Commission's  coordination 
reguiations.  should  the  Commission 
decide  whether  the  content  of  the 
advertisement  is  "in  connection  with  " 
or  "for  the  purpose  of  influencing"  an 
election?  If  so,  should  the  Commission 
provide  guidance  to  the  regulated 
community  and  define  those  terms  in 
the  coordination  rulemaking? 

E.  Coordinaled  Party  Expenditures 

As  explained  above,  the  Commission 
has  an  ongoing  rulemaking  addressing 
coordinated  party  expenditures,  i.e.. 
political  party  expenditures  that  are 
coordinated  with  particular  candidates. 
The  details  of  those  proposals,  which 
included  several  alternatives,  can  be 
found  in  tile  NPRM  published  on  May 
5.  1997.  62  FR  24367  (May  5,  1997). 
That  rulemaking  had  been  held  in 
abeyance  because  the  issues  are 
involved  in  ongoing  litigation.  However, 
the  Commission  welcomes  comments 
on  whether  the  standard  for 
coordination  proposed  in  this 
supplemental  NPRM  on  coordination 
should  be  applied  to  political  party 
expenditures  for  general  public  political 
communications  that  are  coordinated 
with  particular  candidates.  If  not,  (1) 
why  should  a  different  standard  be 
applied  to  coordination  in  that  context? 
(2)  What  should  that  different  standard 
be? 

The  Commission  also  welcomes 
comments  on  any  related  issue. 

Certification  of  No  Efiect  Pursuant  to  S 
U.S.C,  605(b)  (Regulatory  FlexibiUty 
Act) 

These  proposed  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  basis  for 
this  certification  is  that  the  rules  would 
conform  to  court  decisions  that  expand 
the  definition  of  certain  coordinated 
communications  made  in  support  of  or 
in  opposition  to  clearly  identified 
candidates.  Therefore,  no  significant 
economic  impact  would  result. 

List  of  Subjects  in  11  CFR  Part  100 

Elections. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
Subchapter  A,  Chapter  I  of  title  1 1  of  tiie 
Cade  of  Federal  Regulations  as  follows: 


PART  10O-SCOPE  AND  DEFINITIONS 
(2U.S.C.431) 

1  The  authority  citation  for  Part  100 
would  continue  to  read  as  follows: 

Authority: :  u  S.c.  4ai  43a(a)l81. 

2.  Part  1 00  would  be  amended  by 
adding  new  section  100.23  to  read  as 
follows: 

§  1 00.23    Coordlnatsd  General  Public 
Political  Communications. 

(a)  Scope.  This  section  applies  to 
general  public  political  communications 
paid  for  by  persons  other  ihan 
candidates,  authorized  committees,  and 
party  committees. 

(b)  Treatment  as  expenditures  and 
contributions.  Any  general  pubUc 
political  communication  that  includes  a 
clearly  identified  candidate  and  is 
coordinated  with  that  candidate,  an 
opposing  candidate  or  a  party 
committee  supporting  or  opposing  thai 
candidate  is  both  an  expenditure  under 
11  CFR  100.8(a)  and  an  in-kind 
conu-ibution  imder  11  CFR 
100.7(a)(l)(iii). 

Alternative  1-A  for  Paragraph  (c) 
Introductory  Text 

(c)  Coordination  with  candidates  and 
party  committees.  A  general  public 
political  communication  is  considered 
to  be  coordinated  if  the  communication 
is  paid  for  by  any  person  other  than  the 
candidate,  the  candidate's  authorized 
committee,  or  a  party  committee,  and  is 
created,  produced  or  distributed — 

Ahemative  1-B  for  Paragraph  (c| 
Introductory  Text 

(c)  Coordination  with  candidates  and 
party  committees.  A  general  public 
political  communication  is  considered 
to  be  coordinated  if  the  communication 
is  distributed  primarily  in  the 
geographic  area  in  which  a  candidate  is 
running,  is  paid  for  by  any  person  other 
than  that  candidate,  the  candidate's 
authorized  committee,  or  a  party 
committee,  and  is  created,  produced  or 
distributed — 

Alternative  2-A  for  Paragraph  (c)(1) 

(1)  At  the  request  or  suggestion  of,  or 
authorized  by.  the  candidate,  the 
candidate's  authorized  committee,  a 
party  committee,  or  the  agent  of  any  of 
the  foregoing; 

Alternative  2-B  for  Paragraph  (c)(1) 

(1)  At  the  request  or  suggestion  of,  or 
authorized  by.  the  candidate,  the 
candidate's  authorized  committee,  a 
party  committee,  or  the  agent  of  any  of 
the  foregoing  regarding  the  content, 
timing,  location,  mode,  intended 
audience,  volume  of  distribution  or 
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frequency  of  placemeDt  of  that 
communication,  the  result  of  which  is 
collaboration  or  agreement: 

(2)  After  the  candidate  or  the 
candidate's  agent,  or  a  party  committee 
or  its  agent,  has  exercised  control  or 
decision-making  authority  over  the 
content,  timing,  location,  mode, 
intended  audience,  volume  of 
distribution,  or  frequency  of  placement 
of  that  communication:  or 

(31  After  substantial  discussion  or 
negotiation  between  the  creator, 
producer  or  distributor  of  the 
communication,  or  the  person  paying 
for  the  communication,  and  the 
candidate,  the  candidate's  authorized 
committee  or  a  party  committee, 
regarding  the  content,  timing,  location, 
mode,  intended  audience,  volume  of 
distribution  or  frequency  of  placement 
of  that  communication,  the  result  of 
which  is  collaboration  or  agreement. 
Substantial  discussion  or  negotiation 
may  be  evidenced  by  one  or  more 
meetings,  conversations  or  conferences 
regarding  the  value  or  importance  of 
that  communication  for  a  particular 
election. 

(d)  Exception.  A  candidate's  or 
political  party's  response  to  an  inquiry 
regarding  the  candidate's  or  party's 
position  on  legislative  or  public  policy 
issues  does  not  alone  make  the 
communication  coordinated. 

(e)  Definitions.  For  purposes  of  this 
section: 

(11  General  public  political 
conununications  include  those  made 
through  a  broadcasting  station 
(including  a  cable  television  operator), 
newspaper,  magazine,  outdoor 
advertising  facUity,  mailing  or  any 
electronic  medium,  including  the 
Internet  or  on  a  web  site,  with  an 
intended  audience  of  over  one  hundred 
people. 

(2)  Clearly  identified  has  the  same 
meaning  as  set  forth  in  11  CFR  100.17. 

Dated:  December  3. 1999. 
Scott  E.  Thomas. 

Chairman,  Federal  Election  Committee. 
IFR  Doc.  99-31825  Filed  12-6-99:  8:45  am) 
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RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146-100A, 
-200A,  and  -300A  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRMl. 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  British 
Aerospace  Model  BAe  146-lOOA, 
-200A,  and  -300A  series  airplanes,  that 
currently  requires  installation  of  a 
placard  prescribing  special  procedures 
to  be  followed  when  operating  at  certain 
flight  levels  writh  the  engine  and 
airframe  anti-ice  switch  ON: 
modification  of  the  air  brake  auto-retract 
function:  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  relative  to  altitude 
and  operating  limitations  associated 
with  flight  in  icing  conditions  above 
26,000  feet.  That  AD  was  prompted  by 
reports  of  uncommanded  engine  thrust 
reductions  (rollback)  when  operating  in 
certain  icing  conditions  that  exist  in  the 
vicinity  of  thunderstorms.  This  action 
would  add  a  requirement  for  the 
installation/ replacement  of  new 
placards.  This  proposal  also  would 
provide  for  an  optional  terminating 
modification  for  the  AFM  revision  and 
installation/replacement  of  placards. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  engine 
power  rollback  during  flight  in  icing 
conditions,  a  condition  that  could  result 
in  insufficient  power  to  sustain  flight. 
dates:  Comments  must  be  received  by 
January  10.  2000. 
AOOflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  9»-NM- 
174-AD.  1601  land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support.  13850  Mclearen 
Road.  Hemdon.  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 


1601  Lind  Avenue.  SW„  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-174-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-174-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  (uly  10, 1996,  the  FAA  issued  AD 
96-14-09,  amendment  39-9694  (61  FR 
37199,  July  17.  1996),  applicable  to  all 
British  Aerospace  Model  BAe  146- 
lOOA,  -200A,  and  -300A  series 
airplanes,  to  require  installation  of  a 
placard  prescribing  special  procedures 
to  be  followed  when  operating  at  certain 
flight  levels  with  the  engine  and 
airframe  anti-ice  switch  ON; 
modification  of  the  air  brake  auto-retract 
function;  and  a  revision  to  the  Airplane 


Flight  Manual  (AFM)  relative  to  altitiide 
and  operating  limitations  associated 
with  flight  in  icing  conditions  above 
26.000  feet.  That  action  was  prompted 
by  reports  of  uncommanded  engine 
thrust  reductions  (rollback)  when 
operating  in  certain  icing  conditions 
that  exist  in  the  vicinity  of 
thunderstorms.  The  requirements  of  that 
AD  are  intended  to  prevent  engine 
power  rollback  during  flight  in  icing 
conditions,  a  condition  that  could  result 
in  insufficient  power  to  sustain  flight. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  thal.AD,  British 
Aerospace  has  issued  Service  Bulletin 
SB.11-137-30405A,  dated  March  26, 
1998,  which  describes  procedures  for 
installation  of  a  placard  on  the  flight 
deck  to  indicate  that  a  26,000  feet 
altitude  limitation  in  icing  is  applicable, 
and  replacement  of  a  certain  ice 
protection  panel  placard  with  a  new 
placard  for  N2  limitations. 

British  Aerospace  also  has  issued 
Service  Bulletin  SB.71-72-30473A, 
dated  July  8.  1998,  and  Revision  1, 
dated  November  2,  1998,  which 
describes  procedures  for  modification  of 
all  four  engines.  The.se  modifications 
include: 

•  Reduction  of  the  length  core-flow/ 
fan-flow  splitter  (cut-back  splitter)  to 
reduce  ice  crystal/water  ingestion  to  the 
core: 

•  Modification  of  the  spUtter  lip 
insulating  baflle  to  reduce  beat  loss: 

•  Installation  of  a  heated  exit  guide 
vane  (EGV)  to  prevent  ice  build  up: 

•  Relocation  of  the  engine  anti-ice  air 
source  to  the  combustor  bleed  plenum 
to  reduce  system  heat  loss; 

•  InstaUation  of  a  new  anti-ice  valve 
with  improved  couplings:  and 

•  Modification  of  plumbing  to  install 
improved  insulated  connections. 

■fhe  service  bulletin  also  describes 
certain  revisions  to  the  AFM  for 
operation  of  the  airplane  following 
installation  of  modified  engines. 
Accomplishment  of  the  modification  on 
all  foiu-  engines  and  insertion  of  the 
AFM  revisions  would  eliminate  the 
need  for  the  installation/replacement  of 
the  placards  described  in  Service 
Bulletin  SB.11-137-30405A. 

The  FAA  has  issued  AD  99-15-06, 
amendment  39-11225  (64  FR  38557, 
July  19, 1999),  applicable  to 
AlliedSignal  Inc.  Model  ALF502R-5 
and  ALF502R-3A  turbofan  engines,  to 
require  incorporation  of  an  improved 
fan  core  inlet  anti-ice  system  (i.e.. 
modification  of  those  engines  in 
accordance  with  Service  Bulletin 
SB.71-72-30473A).  The  actions 
specified  in  that  AD  are  intended  to 
prevent  ice  accretion  on  the  fan  core 


inlet  stator  vane  surfaces,  which  can 
result  in  engine  roUback  and  loss  of 
thrust  control  in  icing  conditions. 
Operators  should  note  that  Service 
Bulletin  SB.71-72-30473A  only  reflects 
procedures  for  installation  of  engines 
that  have  been  modified  in  accordance 
with  the  requirements  of  AD  99-15-06. 

Accomplishment  of  the  actions 
specified  in  Service  Bulletin  SB.ll- 
137-30405A  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  classified  Service 
Bulletin  SB.11-137-30405A  as 
mandatory,  approved  Service  Bulletin 
SB.71-72-30473A,  and  issued  British 
airworthiness  directives  004-03-98  and 
003-06-96.  Revision  1   in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  tile  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
Sutes. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  96-14-09  to  continue  to 
require  modification  of  the  air  brake 
auto-retract  function;  and  a  revision  to 
the  AFM  relative  to  altitude  and 
operating  limitations  associated  with 
flight  in  icing  conditions  above  26,000 
feet.  In  addition,  the  proposed  AD 
would  require  accomplishment  of  the 
actions  specified  in  British  Aerospace 
Service  Bulletin  SB.11-137-30405A, 
described  previously.  The  proposal  also 
would  provide  for  an  optional 
terminating  modification  for  the  AFM 
revision  and  installation/replacement  of 
placards. 

Cost  Impact 

There  are  approximately  40  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 


The  actions  that  are  currently 
required  by  AD  96-14-09.  and' retained 
in  this  proposed  AD.  take  approximatelv 
4  work  hours  per  airplane  to 
accomphsh,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currenUy 
required  actions  on  U.S.  operators  is 
estimated  to  be  $9,600.  or  S240  per 
airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $2,400. 
or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompli.shed  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  actions  associated  with 
the  optional  termmating  modification,  it 
would  take  approximately  34  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  S2.400  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  optional  terminating 
modification  is  estimated  to  be  $4,440 
per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantia]  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  "  under  the  DOT 
Regulaton-  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft' 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
aulhorit)'  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follovus: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritr:  49  use.  106(g).  4011.1.  44701. 

$39.13    (Anwnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9694  (61  FR 
37199.  July  17, 1996),  and  by  adding  a 
new  airworthiness  directive  (AO).  to 
read'as  follows: 

Brituh  Aerospace  Regional  AircraA 

(Formerly  British  Aerospace  Regional 
.Aircraft  Limited.  A\'ro  Intematioaal 
Aerospace  Division:  British  Aerospace. 
PLC:  British  Aerospace  Commercial 
Aircraft  Limited):  Docket  98-NM-174- 
AD.  Supersedes  AD  96-14-09. 
Amendjnent  39-9694. 
Applicability:  All  Model  BAe  14B-100A, 
-20OA,  and  -300A  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicebility 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  lor  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(  1 )  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  power  rollback  during 
flight  in  icing  conditions,  a  condition  that 
could  result  in  insufficient  power  to  sustain 
flight,  accomplish  the  following: 

Restatement  of  Requirements  of  AO  06-14- 
09,  Amendment  39-9694 

Placard  Installation 

(a)  For  airplanes  listed  in  British  Aerospace 
Service  Bulletin  SB  11-97-012858A, 
Revision  1.  dated  .April  3. 1992:  Within  30 
days  after  December  1 7,  1992  (the  effective 
dale  of  AD  92-24-09,  amendment  39-8415). 
install  a  placard  below  the  ice  protection 


switches  on  the  flight  deck  overhead  panel  to 
include  additional  prcx:edures  to  be  followed 
when  operating  at  certain  flight  levels  with 
the  engine  and  airframe  anti-ice  switch  ON. 
in  accordance  with  British  Aerospace  Service 
Bulletin  SB.11-97-012B5A.  Revision  1,  dated 
April  3, 1992. 

Motlificatjon 

(b)  For  airplanes  listed  in  British 
Aerospace  Service  Bulletin  SB.11-97- 
01285A.  Revision  1.  dated  April  3. 1992: 
Within  30  days  after  December  17.  1992  (the 
effective  date  of  AD  92-24-09,  amendment 
39-8415).  modify  the  air  brake  auto-relract 
function,  in  accordance  with  British 
AerospaceServiceBullBlir.SS.il  07 
012B5.A,  Revision  1,  dated  April  3.  1992. 

Airplane  Flight  Manual  Revision 

(c)  Within  6  days  after  July  22. 1996  (the 
effective  date  of  AD  96-14-09,  amendment 
39-9694),  amend  the  FAA-approved 
Airplane  Flight  Manual  (AF\I)  as  required  by 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD. 

(1)  Remove  the  following  Temporary 
Revisions  (TR)  from  the  Limitations  Section 
and  Normal/ Abnormal  Procedures  Section, 
as  applicable: 

(i)  For  Model  BAe  146-lOOA  series 
airplanes:  TR  30,  Issue  No.  2  (Document  No. 
BAe  3.3).  dated  February  1994. 

(ii)  For  Model  BAe  14i8-200A  series 
airplanes:  TR  41.  Issue  No.  2  (Document  No. 
BAe  3.3).  dared  February  1994,  or  TR  42, 
Issue  No  2  (Document  .No.  BAe  3.3).  dated 
February  1994,  as  applicable. 

(iii)  For  Model  BAe  146-30aA  series 
airplanes:  TR  23,  Issue  No.  2  (Document  No. 
BAe  3.3),  dated  February  1994. 

(2)  Insert  the  following  TR's  into  the 
Limitations  Section  and  the  Normal/ 
.Abnormal  Procedures/Handling  Section,  as 
applicable. 

(i)  For  Model  BAe  146-lOOA  series 
airplanes:  TR  32.  Issue  No.  2  (Document  BAe 
3.3).  dated  July  1996. 

(ii)  For  Model  BAe  146-200A  series 
airplanes:  TR  44.  Issue  No.  2  (Document  BAe 
3.6),  dated  fuly  1996. 

(iii)  For  Mode)  BAe  146-300A  series 
airplanes:  TR  25.  Issue  No.  2  (Document  BAe 
3.11).  dated  )uly  1996. 

(d)  When  the  TR's  specified  in  paragraph 
(c)(2)  have  been  incorporated  into  an  AFM 
General  Revision,  the  applicable  AFM 
General  Revision  may  be  inserted  into  the 
corresponding  FAA-approved  AFM, 
provided  the  information  contained  in  the 
AFM  General  Revision  corresponds 
identically  lo  that  specified  in  TR  32,  TR  44, 
or  TR  25. 

New  Requirements  of  this  AD 

Placard  Installation 

(e)  Within  30  days  after  the  effective  dale 
of  this  AD,  install  a  placard  on  the  flight  deck 
to  indicate  that  a  26,000  feet  altitude 
limitation  in  icing  is  applicable,  and  replace 
the  ice  protection  panel  placard  with  a  new 
placard  for  N2  limitations,  in  accordance 
with  British  Aerospace  Ser\'ice  Bulletin 
SB.ll-137-30405.\.  dated  March  26.  1998. 
Upon  accomplishment  of  this  placard 
installation,  the  placard  required  by 
paragraph  (a)  of  this  AD  may  be  removed. 


Optional  Terminating  Modification 

(f)  Modification  of  all  four  engines  (i.e., 
reduction  of  the  length  core-flow/fan-flow 
splitter  (cut-back  splitter);  modification  of  the 
splitter  lip  insulating  baffle:  installation  of  a 
healed  exit  guide  vane  (EGV);  relocation  of 
the  engine  anti-ice  air  source  to  the 
combuslor  bleed  plenum:  installation  of  a 
new  anti-ice  valve  with  improved  couplings: 
and  in.stallalion  of  improved  insulated 
connections),  and  insertions  of  AFM 
revisions,  in  accordance  with  British 
Aerospace  Service  Bulletin  SB.71-72— 
30473A.  dated  luly  8.  1998.  or  Revision  1. 
dated  November  2.  1998:  constitutes 
terminating  action  for  the  requirements  of 
this  AD.  After  the  modification  is 
accomplished,  the  AFM  revisions  and 
placards  required  by  paragraphs  (c),  (d),  and 
(e)  of  this  AD  may  be  removed. 

Note  2:  British  Aerospace  Service  Bulletin 
SB.71-72-30473A.  dated  July  8. 1998.  and 
Revision  1.  dated  November  2. 1998.  only 
describes  procedures  for  inslallalion  of 
engines  Ihal  have  been  modified  in 
accordance  with  the  requirements  of  AD  99- 
15-06.  amendmeni  39-11225. 

Alternative  Methods  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
or-adjustmenl  of  the  compliance  lime  Ihal 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  lo  the  Manager,  International  Branch, 
ANM-116. 

Note  3;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
96-14-09,  amendment  39-9694,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  he  issued  in 
accordance  with  Sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  lo 
a  location  where  the  requirements  of  Ibis  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  004-03-98 
and  003-06-96,  Revision  1. 

Lssued  in  Renton,  Washington,  on 
December  3, 1999 
D.L.Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-31874  Filed  12-8-99:  8:45  ami 
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SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Israel  Aircraft  Industries  Model 
Astra  SPX  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  to  measure  the  countersink 
angle  of  the  bolt  holes  in  the  lower 
scissors  fitting  of  the  horizontal 
stabilizer,  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  cracks  in  the 
lower  scissors  fitting  and  fitting 
attachment  bolls  of  the  horizontal 
stabilizer,  which  cotjd  result  in 
possible  in-flight  loss  of  the  horizontal 
stabilizer  and  consequent  reduced 
controllability  of  the  airplane, 
DATES:  Comments  must  be  received  bv 
January  10,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANI;<-114, 
Attention:  Rules  Docket  No.  99-NM- 
256-AD.  1601  Lind  Avenue,  SW,, 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ft-om 
Galaxy  Aerospace  Corporation,  One 
Galaxy  Way,  Fort  Worth  Alliance 
Airport,  Fort  Worth,  Texas  76177.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-n6.  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
9805S-40S6;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify-  the  Rules  Docket  number  and 
be  submitted  in  triplirat"?  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizlng  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  lo 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-256-AD."  The 
postcard  will  be  date  stamped  and 
returned  lo  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention;  Rules  Docket  No. 
99-NM-25&-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Administration  of 
Israel  (CAAI).  which  is  the 
airworthiness  authoritj'  for  Israel, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Israel 
Aircraft  hidustries  Model  Astra  SPX 
series  airplanes.  The  CAAI  advises  that 
the  six  attachment  bolt  holes  drilled  in 
the  lower  scissors  fitting  of  the 
horizontal  stabilizer  may  be 
countersunk  to  90  degrees  instead  of  the 
specified  100  degrees.  Uicorrecl 
countersinking  of  the  attachment  bolt 
holes  can  degrade  the  structural 
integrity  of  the  horizontal  stabiUzer 
attachment.  This  condition,  if  not 
corrected,  could  result  in  cracks  in  the 
lower  scissors  fitting  and  fitting 
attachment  bolts  of  the  horizontal 
StabiUzer.  possible  in-flight  loss  of  the 


horizontal  stabilizer,  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Israel  Aircraft  Industries  has  issued 
Astra  Alert  Service  Bulletin  1 125-55A- 
192.  Revision  1,  dated  June  1,  1999. 
which  describes  procedures  for  a  one- 
time detailed  visual  inspection  to 
measure  the  countersink  angle  of  the 
bolt  holes  in  the  lower  scissors  fitting  of 
the  horizontal  stabilizer,  and  corrective 
actions,  if  necesisary.  Corrective  actions 
include  detailed  visual  inspection  of  the 
fitting  attachment  bolts  lo  detect 
concave  bolt  heads,  rework  of  the  bolt 
holes,  and  replacement  of  the  existing 
bolts  with  new  bolts.  Accompfishmont 
of  the  actions  specified  in  the  alert 
service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  CAAI  classified  this  alert 
service  bulletin  as  mandatory  and 
issued  Israeli  airworthiness  directive 
55-99-04-02R2.  dated  August  4. 1999, 
in  order  to  assure  the  continued 
airvi'orthiness  of  these  airplanes  in 
Israel. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Israel  and  is  t>'pe  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu^uanl  to 
this  bilateral  airworthiness  agreement, 
the  CAAI  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAAI. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Ride 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
pre\iously.  except  as  discussed  below. 

Difiisrences  Between  Alert  Service 
Bulletin  and  This  Proposed  AD 

Operators  should  note  that,  although 
Astra  Alert  Service  Bulletin  n25-55A- 
192,  Revision  1,  lists  the  effectivity  of 
the  alert  service  bulletin  as  Model 
ASTRA  SPX  series  airplanes  having 
serial  numbers  085  through  102  and  105 
through  112,  Israeli  airworthiness 
directive  55-99-04-02R2  stales  that  it 
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applies  to  airplanes  having  serial 
numbers  085  through  112  inclusive.  The 
applicabihty  specified  in  this  proposed 
AD  reflects  the  applicability  specified  in 
the  Israeli  airworthiness  directive. 

Cost  Impact 

The  FAA  estimates  that  19  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  thai  it  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  to  measure  the  countersink 
angle  of  the  bolt  holes,  and  that  the 
average  labor  rale  is  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  S22.800,  or  S1.200  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  vet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  311 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g),  40113.  44701. 

J  39.1 3    [Amandsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Israel  Aircraft  Industries,  Ltd.:  Docket  99- 

NM-256-AD. 

Applicability:  Model  .\stra  SPX  series 
airpiaQes,  serial  numbers  085  through  112 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .M3  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compUance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  prevent  cracks  in  the  lower  scissors 
fitting  and  fitting  attachment  bolls  of  the 
horizontal  stabilizer,  which  could  result  in 
possible  in-flight  loss  of  the  horizontal 
stabilizer  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Inspectioiu  and  Corrective  Actions 

(a)  Within  30  flight  hours  after  the  eSective 
date  of  this  AD.  perform  a  detailed  visual 
inspection  of  the  tiolt  holes  in  the  lower 
scissors  fitting  of  the  horizontal  stabihzer  lo 
measure  the  countersink  angle,  in  accordance 
with  Astra  Alert  Service  Bulletin  I125-55A- 
192,  Revision  1.  dated  lune  1.  1999. 

(1)  If  the  measured  angle  of  countersink  is 
within  the  limits  specified  in  the  alert  service 
bulletin,  no  further  action  is  required  by  this 
AD. 

(2)  If  the  measured  countersink  angle  is 
outside  the  limits  specified  in  the  alert 
service  bulletin,  prior  to  further  flight, 
perform  a  detailed  visual  inspection  of  the 
fitting  allachment  bolts  in  the  lower  scissors 
fittmg  of  the  horizontal  stabilizer  to  detect 
concave  boll  heads,  in  accordance  with  the 
alert  service  bulletin. 

(i)  If  no  bolt  head  is  found  to  be  concave, 
repeal  the  inspection  required  by  paragraph 
(a)(21  of  this  AD  thereafter  at  intervals  not  lo 
exceed  90  flight  hours:  and,  within  250  flight 
hours  after  the  initial  inspection  required  by 
paragraph  (a)  of  this  AD,  rework  all  bolt  holes 
and  replace  the  existing  bolts  with  new  twits 
in  accordance  with  the  Accomplishment 


Instructions  of  the  alert  service  bulletin.  Such 
rework  constitutes  lermiiuting  action  for  the 
repetitive  inspections  required  by  this 
paragraph. 

(ii)  If  any  bolt  head  is  found  lo  be  concave, 
prior  lo  further  flight,  rework  all  bolt  holes 
and  replace  the  existing  bolts  with  new  bolts. 
in  accordance  with  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  al  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  elc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-115,  FAA, 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  lo  the  Manager,  International  Brunch, 
ANM-fl6. 

Note  3:  InformaUon  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-ne. 

Special  Flight  PermiU 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operata  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  55-99-04- 
02R2.  dated  August  4. 1999. 

Issued  in  Renlon,  Washington,  on 
December  3, 1999. 
D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-31875  Filed  12-8-99:  8:45  am) 
MXMO  CODE  W1»-t>-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  99-NM-129-A0] 

RIN2120-AA64 

Airworthiness  Directives^  LocKheed 
Model  L-1011-385  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration.  DOT. 


ACTION:  Notice  of  proposed  rulemakine 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Lockheed  Model  1^1 011-385  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  delect 
corrosion  or  fatigue  cracking  of  certain 
structural  elements  of  the  airplane; 
corrective  actions,  if  necessary;  and 
incorporation  of  certain  structural 
modifications.  This  proposal  is 
prompted  by  new  recommendations 
related  to  incidents  of  fatigue  cracking 
and  corrosion  in  transport  category 
airplanes  that  are  approaching  or  have 
exceeded  their  economic  design  goal. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  corrosion  or 
fatigue  cracking  of  certain  structural 
elements,  which  could  result  in  reduced 
structural  integrity  of  the  airplane. 
DATES:  Coimnents  must  be  received  by 
January  24,  2000. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
129-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Martin  Aircraft  &  Logistics 
Center.  120  Orion  Street,  Greenville, 
South  Carolina  29605.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CXINTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A.  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
Oiie  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6063;  fax 
(770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  lo  the  address 


specified  above.  All  commtmications 
received  on  or  before  the  closing  dale 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
tlie  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  coirunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  Number  99-NM-129-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-129-AD,  1601  Lind  Avenue, 
SW.,  Renlon,  Washington  98055-4056. 

Discussion 

In  April  1988,  a  high-cycle  transport 
category  airplane  (specifically,  a  Boeing 
Model  737  series  airplanes)  was 
involved  in  an  accident  in  which  the 
airplane  suffered  major  structural 
damage  during  flight.  Inve.stigation  of 
this  accident  revealed  that  the  airplane 
had  numerous  fatigue  cracks  and  a  great 
deal  of  corrosion.  Subsequent 
inspections  conducted  by  the  operator 
on  other  high-cycle  transport  category 
airplanes  in  its  fleet  revealed  that  other 
airplanes  had  extensive  fatigue  cracking 
and  corrosion. 

Prompted  by  the  data  gained  from  this 
accident,  the  FAA  sponsored  a 
conference  on  aging  airplanes  in  June 
1988,  which  was  attended  by 
representatives  from  the  aviation 
industry  and  airworthiness  authorities 
from  around  the  world.  It  became 
obvious  that,  because  of  the  tremendous 
increase  in  air  travel,  the  relatively  slow 
pace  of  new  airplane  production,  and 
the  apparent  economic  feasibility  of 
operating  older  technology  airplane.s 
rather  than  retiring  them,  increased 
attention  needed  to  be  focused  on  the 
aging  airplane  fleet  and  maintaining  its 
continued  operational  safety. 


The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AlA)  of  America 
agreed  lo  undertake  the  task  of 
identifying  and  implementing 
procedures  to  enstue  the  continued 
structural  airworthiness  of  aging 
transport  category  airplanes.  An 
Airworthiness  Assurance  Working 
Grtiup  (AAWG)  was  established  in 
August  1988.  with  members 
representing  aircraft  manufacturers, 
operators,  regulatory  authorities,  and 
other  aviation  industry  representatives 
worldwide.  The  objective  of  the  AAWG 
was  to  sponsor  "Task  Groups  '  to: 

1 .  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  airplanes: 

2.  Develop  corrosion-directed 
inspections  and  prevention  programs: 

3.  Review  the  adequacy  of  each 
operator's  structiual  maintenance 
program; 

4.  Review  and  update  the 
Supplemental  Inspection  Docimients 
(SID);  and 

5.  Assess  repair  qualitv. 

The  Structures  Task  Group  (STG) 
assigned  lo  review  the  Lockheed  Model 
L-1011-385  series  airplanes  was  formed 
in  1988,  and  included  operators  of 
Model  1^1011-385  series  airplanes, 
Lockheed,  the  FAA,  and  observers  from 
regulatory  agencies.  Certain 
recommendations  made  by  the  STG 
(pursuant  to  Item  1.,  described 
previously)  are  contained  in  Lockheed 
Service  Bulletins  093-51-035.  Revision 
1,  dated  December  16,  1991.  and  093- 
51-040,  Revision  1,  dated  October  1, 
1997.  The  FAA  previously  issued  AD 
94-05-01,  amendment  39-8839  (59  FR 
10275.  March  4,  1994).  to  requite  the 
structural  inspections  and  the 
modifications  recommended  in  that 
document. 

Since  the  issuance  of  that  AD.  the 
STG  has  recommended  accomplishment 
of  certain  other  structiual  inspections  to 
detect  corrosion  or  fatigue  cracking  of 
certain  structural  elements  of  the 
airplane,  and  incorporation  of  certain 
structural  modifications.  Corrosion  or 
fatigue  cracking  of  certain  structural 
elements,  if  not  detected  and  corrected, 
could  result  in  reduced  structural 
integrity  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Lockheed  Tristar  L-1011  Service 
Bulletin  093-51-041,  dated  April  27. 
1998  (hereinafter  referred  to  as  the 
"Collector  Service  Bulletin").  The 
Collector  Service  Bulletin  describes 
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certain  repetitive  inspections  to  detect 
corrosion  or  fatigue  cracking  of  certain 
structural  elements  of  the  airplane, 
including  areas  around  the  wing/root 
joint  of  the  fuselage,  aft  pressive 
bulkhead  of  the  fuselage,  and  the  center 
section  wing  box  in  the  wings.  The 
Collector  Service  Bulletin  also  describes 
structural  modifications  of  various 
elements  of  the  airplane  that  have  been 
recommended  by  the  STG.  including 
modification  of  the  CIA  car^o  door, 
modification  of  the  actuator  support 
fitting  for  the  horizontal  stabilizer, 
reinforcement  of  the  mid  beam  longeron 
at  fuselage  station  1363  and  waterline 
168.4,  and  reinforcement  of  the 
intermediate  spar  shear  web  of  the 
center  box  in  the  wings.  The  Collector 
Service  Bulletin  also  references 
appropriate  sources  of  accompUshment 
instructions  for  the  structural 
inspections  and  modifications. 

Accomplishment  of  the  actions 
specified  in  the  Collector  Service 
Bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishinent  of  the  actions 
specified  in  the  Collector  Service 
Bulletin  described  previously,  except  as 
discussed  below. 


Other  Relevant  Rulemaking 

The  FAA  has  previously  issued  notice 
of  proposed  rulemaking  (NPRM).  Rules 
Docket  98^NM-35-AD  (64  FR  34170. 
lune  25. 1999).  to  require  the  structural 
inspections  and  modifications 
recommended  in  Lockheed  Service 
Bulletin  093-51-040,  Revision  1,  dated 
October  1, 1997.  However,  this 
proposed  AD  would  not  affect  the 
requirements  of  that  previously  issued 
proposed  AD 

Cost  Impact 

There  are  approximately  235 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
117  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  32  work 
hours  per  airplane  [for  Table  1]  and  97 
work  hours  per  airplane  (for  Table  11)  to 
accomplish  the  proposed  inspections,  at 
an  average  labor  rate  of  S60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S224,640,  or 
SI, 920  per  airplane,  per  inspection 
cycle  (for  Table  I),  and  S6B0.940,  or 


55,820  per  airplane,  per  inspection 
cycle  (for  Table  11). 

It  would  take  approximately  614  work 
hours  per  airplane  to  accomplish  the 
proposed  modifications,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $142,275  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  £20,956,455,  or 
$179,115  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  1286C;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safet>'. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  106(g).  40113.  44701. 

§39.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Lockheed:  Docket  99-NM-129-AD. 

Applicability:  All  Model  L-1011-385 
series  airplanes,  certificated  in  any  category. 

Note  1;  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  or  faUgue  cracking  of 
certain  structural  elements,  which  could 
result  in  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

InBpectioDS 

(a)  Perform  structural  inspections  to  detect 
corrosion  or  fatigue  cracking  of  certain 
structural  elements  of  the  airplane,  in 
accordance  with  the  applicable  service 
bulletins  listed  under  "Service  Bulletin 
Number.  Revision,  and  Date"  in  Tables  I  and 
n  of  Locliheed  Trtstar  1^1011  Service 
Bulletin  093-51-041.  dated  April  27.  1998. 
Perform  the  initial  inspections  at  the  later  of 
the  times  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD.  Thareafler.  repeat  the 
inspections  at  intervals  not  to  exceed  those 
specified  in  the  applicable  service  bulletin. 

(1)  Prior  to  the  threshold  specified  in  the 
individual  ser\nce  bulletin  as  listed  in  Table 
I  or  U  of  Lockheed  Tristar  b-1 01 1  SBr%ice 
Bulletin  093-51-041.  dated  April  27. 1998. 
as  applicable. 

(2)  Within  one  repetitive  interval  after  the 
effective  dale  of  this  AD.  as  specified  in  the 
individual  service  bulletin  listed  in  Table  I 
or  11  of  Lockheed  Tristar  L-IO1 1  Service 
Bulletin  093-51-041.  dated  April  27. 1998. 
as  applicable. 

Corrective  Action 

(b)  If  any  cracking  or  corrosion  is  detected 
during  any  inspection  required  by  paragraph 
(al  of  this  AD.  prior  to  further  flight, 
accomplish  the  actions  specified  in 
paragraph  (bid).  Ih)(2).  (b)(3).  or  (b)(4)  of  this 
AD. 

(1)  Repair  in  accordance  with  the 
applicable  service  bulletin  referenced  in 
Table  I  or  II  of  Lockheed  Tristar  L-1011 
Service  Bulletin  093-51-041.  dated  April  27, 
1998. 

(2)  Repair  in  accordance  with  the 
applicable  section  of  the  Lockheed  L-1011 
Structural  Repair  Manual. 

(3)  Accomplish  the  terminating 
modification  in  accordance  with  the 


.ippiicable  service  bulletin  referenced  in 
Table  I  or  II  of  Lockheed  Tristar  L-1011 
Service  Bulletin  093-51-041,  dated  April  27. 
1998. 

(4)  Repair  in  accordance  with  a  method 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office  (ACQ).  F.\A.  Small 
.Airplane  Directorate. 

TerminaUng  Action 

(c)  Install  the  terminating  modification 
referenced  in  each  service  bulletin  listed  in 
Table  n  of  Lockheed  Tristar  L-lDll  Ser\ice 
Bulletin  093-51-041.  dated  April  27.  1998: 
in  accordance  with  the  applicable  service 
iiullelin  listed  under  "Service  Bulletin 
Number.  Revision,  and  Dale"  in  Table  U  of 
Lockheed  Tristar  L-lOll  Service  Bulletin 
093-51-041:  at  the  later  of  the  limes 
specified  in  paragraphs  (c)(11  and  (c)(2)  of 
this  AD.  Such  installation  constitutes 
lerminaliiig  action  for  the  applicable 
structural  inspection  required  by  paragraph 
(a)  of  this  AD. 

(1)  Prior  to  the  threshold  specified  in  the 
applicable  semce  bulletin  listed  in  Table  U 
of  Lockheed  Tristar  L-1011  Ser\ice  Bulletin 
093-51-041.  dated  April  27.  1998. 

(2)  Within  5  years  or  5,000  flight  cycles 
after  the  elective  dale  of  this  AD.  whichever 
occurs  first. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
ACQ.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  ft^om  the  Atlanta  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
December  3.  1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-31876  Filed  12-8-99;  8:45  am) 
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Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NM-319-AD] 
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Airworttiiness  Directives;  Dassault 
Model  Fan  Jet  Falcon  Series  Airplanes; 
Model  Mystere-Falcon  20,  50,  200,  and 
900  Series  Airplanes;  and  Model 
Falcon  10.  900EX,  and  2000  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemakinc 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Model  Fan  let  Falcon 
series  airplanes;  Model  Mystere-Falcon 
20.  50.  200.  and  900  series  airplanes: 
and  Model  Falcon  10,  900EX.  and  2000 
series  airplanes.  This  proposal  woiUd 
require  a  fimctional  test  of  the  passenger 
oxygen  masks,  determination  of  the  part 
number  of  the  installed  oxygen  mask 
bags;  and  corrective  action,  if  nec8ssar\'. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that  proper  plastic 
bags  of  the  passenger  oxygen  masks  are 
installed,  and  that  the  masks  are 
functioning  properly,  hnproper  plastic 
bags  that  have  cracks  or  improperly 
functioning  masks  could  result  in 
insufficient  oxygen  to  passengers  in  the 
event  of  rapid  depressurization  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
lanuarylO,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
319-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassault  Falcon  )et.  P.O.  Box  2000. 
South  Hackensack.  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 


Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Diroctorale.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-J056;  telephone  (425)  227-2110- 
fax  (425)  227-1149, 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

Tne  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator>'.  economic, 
environmental,  and  energ>'  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xainination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  lo 
acknowledge  receipt  of  their  comments 
submitted  in  respon.se  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-319-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRIVb 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitring  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-319-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 
Discussion 

The  Direction  C^nerale  de  I'AviatioD 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Model  Fan  Jet  Falcon  series  airplanes. 
Model  Mystere-Falcon  20,  50,  200,  and 
900  series  airplanes,  and  Model  Falcon 
10,  900EX,  and  2000  series  airplanes; 
equipped  with  certain  EROS  passenger 
oxygen  masks.  The  DGAC  advises  that, 
during  a  fimctional  test  of  the  passenger 
oxygen  system  on  a  Model  Falcon  50 
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series  airplane,  oxygen  bags  were  found 
cracked  at  the  junction  between  the  bag 
and  the  hose. 

hivestigation  revealed  that  the 
manufacturer  of  the  oxygen  system, 
EROS,  incorporated  new  plastic  bags  on 
certain  oxygen  maslcs  during  1997 
without  changing  the  existing  part 
number  of  the  oxygen  masks.  These 
plastic  bags  do  not  conform  to  the 
existing  design  standards  for  oxygen 
masks  installed  on  the  subject  ^rplanes. 
and  may  be  subject  to  cracking.  This 
condition,  if  not  corrected,  could  result 
in  insufficient  oxygen  to  passengers  in 
the  event  of  rapid  depressurization  of 
the  airplane. 

Explanation  of  Foreign  Airworthiness 
Directives 

The  DGAC  has  issued  airworthiness 
directives  1999-270-025(8).  dated  June 
30.  1999  (for  Model  Fan  let  Falcon 
series  airplanes.  Model  Mystere-Falcon 
20  and  200  series  airplanes):  1999-271- 
026(B).  dated  June  30.  1999  (for  Model 
Mystere-Falcon  50  and  900  series 
airplanes,  and  Model  Falcon  900EX 
series  airplanes);  1999-267-010(8). 
dated  June  30. 1999  (for  Model  Falcon 
2000  series  airplanes);  and  1999-269- 
024(8).  dated  June  30. 1999  (for  Model 
Falcon  10  series  airplanes);  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France.  These  French 
airworthiness  directives  require  a 
functional  test  of  the  passenger  masks; 
determination  of  the  part  number  of  the 
installed  bags;  and  corrective  action,  if 
necessary.  The  corrective  action 
involves  replacing  the  oxygen  mask  bags 
or  rendering  the  passenger  seat 
inoperative.  Accomplishment  of  these 
actions  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
SUtes. 


Explanation  of  Requiremeols  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  functional  test  of  the  passenger  oxygen 
masks;  determination  of  the  pari 
number  of  the  installed  bags;  and 
corrective  action,  if  necessary. 

Cost  Impact 

The  FAA  estimates  that  as  many  as 
767  airplanes  of  U.S.  registry  may  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  proposed 
test  and  determination,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $184,080,  or  S240  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034!  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701, 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation  [Formerly  Avions  Marcel 
Oas.sau]t*Breguel  Aviation  (AMD/BAD: 
Docket  99-NM-319-AD. 

Applicability:  Model  Fan  let  Falcon  series 
airplanes.  Model  Mystere-Falcon  20.  50.  200. 
and  900  series  airplanes,  and  Model  Falcon 
10.  900EX.  and  2000  series  airplanes: 
equipped  with  EROS  passenger  oxygen 
masks,  part  number  (P/N)  MW  37-09.  MW 
37-11.  MW  37-14.  MW  37-18.  MW  37-28. 
MW  37-31,  or  MW  37-36;  certificated  in  any 
categog^. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardles.s  of  whether  it  has  twen 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  tiiat  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
b«fin  eliminated,  the  request  should  Include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  proper  plastic  bags  of  the 
passenger  oxygen  masks  are  installed,  and 
that  the  masks  are  functioning  properly, 
accomplish  the  following: 

Functional  Test  and  Determination  of  Part 
Number  (P/N) 

(a)  Within  10  flights  after  the  effective  date 
of  this  AD.  perform  a  functional  test  of  the 
passenger  oxygen  maslu  in  accordance  with 
Chapter  5  (ATA  Code  3SI  of  the  airplane 
maintenance  manual  (AMM)  for  the  affected 
airplanes,  as  applicable:  and  determine  the  P/ 
N  of  the  installed  oxygen  mask  l>ags. 

Corrective  Actions 

(b)  If  any  Scott  oxygen  mask  bag.  P/N  289- 
801-235.  is  installed,  prior  to  further  flight, 
accomplish  either  paragraph  (b|(l)  or  (b|(2)  of 
this  AD. 


(1)  Replace  the  bag  with  a  new  bag.  P/N 
289-601-235,  in  accordance  with  Chapter  5 
(ATA  Code  35)  of  the  AMM  for  the  affected 
airplanes,  as  applicable. 

(2)  Render  any  affected  seat  inoperative, 
and  within  30  days  after  rendering  the 
affected  seat  inoperative,  accomplish  the 
action  specified  in  paragraph  (b)(1)  of  this 
AD. 

(c)  If  any  discrepancy  is  detected  during 
the  functional  lest  required  by  paragraph  (a) 
of  this  AD.  prior  to  further  flight,  repair  the 
discrepancy  in  accordance  with  Chapter  5 
(ATA  Code  35)  of  the  AMM  for  the  affected 
airplanes,  as  applicable. 

Spares 

(dl  As  of  the  effective  dale  of  this  AD,  no 
person  shall  install  a  StXlTToxvgen  mask 
bag.  P/N  289-801-235.  on  any  a'irplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager. 
Internalional  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
/\NM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Intemalional  Branch. 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  Ihe  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1999- 
270-025(8).  dated  )une  30.  1999  (for  Model 
let  Falcon  series  airplanes,  and  Model 
Mystere-Falcon  20  and  200  series  airplanesi: 
1999-271-026(8).  dated  [une  30.  1999  (for 
Model  Mystere-Falcon  50  and  900  series 
airplanes,  and  Model  Falcon  90QEX  series 
airplanes):  1999-267-010(8).  dated  June  30, 
1999  (for  Model  Falcon  2000  series 
airplanes):  and  1999-269-024(81.  dated  June 
30.  1999  (for  Model  Falcon  10  series 
airplanes). 

Issued  in  Renton,  Washington,  on 
December  3.  1999. 
D.  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Cenificalion  Sen-ice. 
IFR  Doc.  99-31877  Filed  12-8-99:  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  111 

Presentation  of  First-Class  and 
Standard  Mail  (A)  Automation  Letter 
Mail  tor  Verification  Under  New  SAVE 
Verification  Procedures  and  Revisions 
to  Combined  Postage  Payment 
Standards 

agency:  Postal  Service. 
ACTKM:  Proposed  rule. 

SUMMARY:  The  Postal  Service  will 
implement  new  Standardized 
Acceptance  and  Verification  (SAVE) 
procedures  for  First-Class  anil  Standard 
Mail  (A)  automation  letter  mail  in  mid- 
December  1999.  These  now  SAVE 
procedures  will  replace  existing 
verification  procediu^s  for  many  First- 
Class  and  Standard  Mail  (A)  automation 
letter  mailings.  To  facilitate  these  new 
SAVE  procedures,  the  Postal  Service  is 
proposing  that,  effective  March  1 .  2000, 
for  mailings  produced  by  MLOCRs  and 
barcode  sorters,  and  effective  July  1, 
2000.  for  mailings  produced  by  other 
means,  mailers  of  First-Class  and 
Standard  Mail  (A)  automation  letter  rate 
mailings  must  physically  separate 
Mixed  AADC  trays  from  other  mail 
when  the  mailings  are  presented  to  the 
Postal  Service  for  verification.  In 
addition,  for  mailings  of  10.000  or  more 
pieces,  the  Postal  Serx'ice  is  proposing 
to  eliminate  the  current  option  Oiat 
standardized  documentation  is  not 
required  with  a  mailing  when  the  exact 
rate  of  postage  is  affixed  to  each  piece 
or  when  it  consists  of  identical  weight 
pieces  and  is  physically  separated  by 
rate  category  when  presented  to  the 
Postal  Service  for  verification.  Under 
the  proposal,  effective  March  1  for 
mailings  produced  by  MLOCRs  and 
barcode  sorters,  and  effective  July  1  for 
mailings  produced  by  other  means,  each 
First-Class  and  Standard  Mail  (A) 
automation  letter  rate  mailing  of  10.000 
or  more  pieces  must  be  accompanied  by 
paper  dociunentation  in  a  standardized 
format  or.  if  authorized,  with  electronic 
documentation. 

The  Postal  Service  recently  revised 
rate  marking  requirements  ftjr  MLOCR 
mailers  and  doctmientation 
requirements  for  mailers  who 
participate  in  automation  letter  mail 
value  added  refund  (VAR)  (DMM 
P014.4.0)  and  combined  postage 
payment  systems  (DMM  P760).  In 
addition  to  these  changes,  the  Postal 
Service  is  also  hereby  proposing, 
effective  March  1 .  2000.  to  amend  the 
DMM  standards  for  combined  mailings 
to  specify  that  First-Class  Mail  pieces 
weighing  over  one  oimce  and  paid  with 


precanceled  stamps  will  not  be 
permitted  to  be  included  in  such 
mailings. 

DATES:  Comments  must  be  received  on 
or  before  January  10,  2000. 
ADDRESSES:  Mail  or  deliver  written 
comments  to  Ihe  Manager.  Mail 
Preparation  and  Standards.  USPS 
Headquarters.  475  LEnfant  Plaza  SW. 
Room  6800.  Washington.  DC  20260- 
2405.  Copies  of  all  written  comments 
will  be  available  for  inspection  and 
photocopying  at  USPS  Headquarters 
Librar\'.  475  L'Enfant  Plaza  SW.  nth 
Floor  N.  Washington.  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  (XMTACT: 
Lyim  M.  Martin.  (202)  268-6351 
(Domestic  Mail  Manual  changes),  or 
Scott  Hamel.  (703)  329-3660  (SAVE 
procedures). 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  is  working  on  a  niunber  of  fitints 
to  help  business  mailers  provide  the 
highest  quality  of  letter/card  mail 
possible.  Programs  such  as  the  Coding 
Accuracy  Support  System  (ClASS),  Mail 
CJuality  Control  (MQC).  Presort 
Accuracy  Validation  and  Evaluation 
(PAVE),  and  Mail  Preparation  Total 
Quality  Management  (MPTQM)  provide 
quality  assurance  within  the  mailer's 
mail  preparation  process  so  that 
mailings  presented  to  the  Postal  Service 
are  properly  prepared  and  can  be 
handled  efficiently. 

Postal  Service  verification  of  mailings 
for  proper  preparation  before  entry  into 
the  mailstream  is  also  a  form  of  quality 
control.  The  Postal  Service  is  moving 
toward  greater  use  of  technology  in  this 
verification  process  using  devices  such 
as  Automateid  Barcode  Evaluation 
(ABE),  and  proposed  for  early  2000 
(initially  for  diagnostic  purposes  onlv) 
use  of  portable  barcode  verifiers  for 
barcodes  on  tray  and  sack  labels,  and 
proposed  for  fall  2000,  the  Mailing 
Evaluation  Readability  Lookup 
Instrument  (MERLIN)'  Technology 
promises  to  be  the  most  viable  and 
objective  means  of  measuring  quality. 
The  Postal  Service  recognizes,  however, 
that  there  always  will  be  a  need  for 
commensurate  manual  verification 
procedures  to  cover  instances  when 
automated  devices  are  not  available. 
The  SAVE  verification  procedures  are 
primarily  manual. 

SAVE  is  the  Postal  Services  response 
to  requests  by  business  mailers  for  a 
verification  process  that  is  predictable, 
fair,  consistent,  and  documented.  SAVE 
also  directs  Postal  Service  attention  to 
where  the  risk  of  poor  quality  lies. 
There  are  two  verification  levels  and 
error  rate  thresholds  under  SAVE.  The 
first  level  is  for  mailers  who  have  been 
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certified  by  the  Postal  Service  under  the 
Mail  Preparation  Tnul  Quality 
Management  (MPTQM)  program.  The 
second  level  is  for  mailers  who  are  not 
part  of  the  MPTQM  program.  Mailers 
who  have  made  commitments  to  quality 
under  the  MPTQM  program  will  have 
certain  portions  of  SAVE  verifications 
performed  on  a  less  frequent  basis,  or 
not  at  all  if  that  aspect  of  mail 
preparation  is  verified  under  MPTQM 
assurance  reviews.  Under  SAVE, 
mailers  will  receive  feedback  on  the 
quality  of  their  mail  to  facilitate 
resolution  of  mail  quality  problems. 
SAVE  incorporates  most  of  the  separate 
procedures  used  today  to  verify  niail. 
For  example,  it  employs  the  current 
ABE  and  short  paid  mail  verification 
procedures.  However,  under  SAVE, 
various  separate  verification  checks 
have  been  standardized,  made  more 
complete,  and  structured.  Corrective 
actions  have  been  clarified  and  more 
diagnostic  information  will  be  provided 
to  mailers.  SAVE  provides  verification 
procedures  for  First-Class  and  Standard 
Mail  (A)  automation  letter  mailings, 
including  those  submitted  under  value 
added  refund  (VAR)  procedures  and 
combined  mailing  postage  payment 
svstems.  A  standard  4%  error  tolerance 
will  apply  to  mailings  verified  under 
SAVE,  including  VAR  and  combined 
mailings.  VAR  mailings,  for  the  first 
time,  will  be  treated  like  all  other 
mailings  when  postage  adjustments 
become  necessary.  Rather  than  lose  a 
value  added  refund  when  the  error 
tolerance  is  exceeded.  VAR  mailers  will 
pay  a  postage  adjustment. 

The  amount  of  additional  postage  that 
must  be  paid  for  a  mailing  exceeding  the 
4%  error  tolerance  under  SAVE 
procedures  will  be  calculated  by 
determining  the  difference  between  the 
First-Class  single-piece  rate  postage 
(based  on  weight)  and  the  average 
weight  per  piece  based  on  the  First- 
Class  or  Standard  Mail  (A)  automation 
letter  rates  claimed  by  the  mailer.  This 
difference  in  postage  per  piece  will  be 
multiplied  by  the  number  of  pieces  in 
the  mailing  to  determine  the  total 
workshare  discount.  The  total 
workshare  discoiml  will  be  multiplied 
by  the  verification  error  percentage  to 
determine  the  additional  postage  due. 
Mailers  were  provided  information 
about  SAVE  in  business  sessions  at  the 
last  two  Postal  Forums.  Diuing  Postal 
Fonun  sessions  the  primary  Postal  - 
Service  SAVE  development  technician 
explained  the  procedures  in  great  detail 
and  demonstrated  the  forms  to  be  used, 
and  the  process  for  checking  mail  and 
determining  postage  adjustments. 
Several  detailed  presentations  also  have 
been  made  to  members  of  the  National 


Association  of  Presort  Mailers,  at  their 
request.  In  addition,  every  MLOCR 
mailer  in  the  country  was  invited  by 
letter  to  a  special  meeting  in  April  1999 
to  hear  about  SAVE  and  other  topics. 
Feedback  from  these  groups  was  used 
when  designing  the  procedures.  Notice 
of  the  start-up  of  SAVE  procedures  for 
First-Class  and  Standard  Mail  (A) 
automation  letter  mail  prepared  with 
MLOCRs  and/or  barcode  sorters 
beginning  in  the  middle  of  December 
1999  was  annoimced  in  the  December  2. 

1999.  Postal  Bulletin.  That  Postal 
Bulletin  contains  information 
concerning  a  phase-in  period  from  mid- 
December  1999  through  February  29, 

2000.  During  the  phase-in  period, 
mailings  found  to  have  errors  under  the 
SAVE  verification  procedures  will  not 
be  assessed  additional  postage  unless 
the  error  rate  for  the  mailing  is  5%  or 
more. 

These  SAVE  standards  apply  to  the 
initial  acceptance  procedures  applied  by 
the  business  mail  entry  unit.  Nothing  in 
SAVE  or  other  verification  procedures 
prevents  independent  review  of  mail  by 
Revenue  Assurance,  the  Inspection 
Service,  the  Office  of  Inspector  General, 
or  others.  Nor  do  they  prevent  a  postage 
adjustment  based  on  these  reviews.  In 
instances  of  fraud  or  related  activities, 
the  postage  adjustment  may  be  based  on 
the  mail  as  presented  to  the  Postal 
Service  even  if  the  overall  error  rate  is 
less  than  that  established  in  these 
procedures. 

This  proposed  rule  requests 
comments  from  mailers  on  two  key  mail 
preparation  rJiangos  that  are  neceiisary 
for  smooth  application  of  the  SAVE 
verification  procedures.  The  first  change 
will  require  mailers  of  First-Class  and 
Standard  Mail  (A)  automation  letter 
mail  to  separate  mixed  AADC  trays  from 
other  mail  when  presented  to  the  Postal 
Service  for  verification.  The  second 
change  will  require  submission  of 
standardized  documentation  «rith  all 
mailings  of  First-Class  and  Standard 
Mail  (A)  automation  letter  mail  that 
contain  10.000  or  more  pieces.  That  is. 
the  current  provision  allowing  mailers 
to  submit  mailings  without 
documentation  if  the  mailings  either  (1) 
have  exact  postage  affixed  to  each  piece 
or  (2)  consist  of  identical  weight  pieces 
that  are  physically  separated  by  rate 
category  when  presented  to  the  Postal 
Service  for  verification  will  be  deleted 
for  mailings  of  10.000  or  more  pieces. 

As  part  of  its  efforts  towards  a 
standardized  process,  the  Postal  Service 
has  separately  adopted  several  clearer, 
standardized  reports  to  be  presented  by 
the  mailer  with  First-Class  and  Standard 
Mail  (A)  automation  mailings  that  are 
submitted  under  VAR  and/or  combined 


postage  payment  systems.  In  addition, 
the  Postal  Service  has  announced  new 
marking  requirements  for  First-Class 
and  Standard  Mail  (A)  automation  letter 
mailings  that  are  prepared  using 
MLOCRs  and  for  which  the  IvlLOCR  is 
used  to  apply  the  rate  marking.  These 
new  marking  and  documentation 
requirements  were  developed  in 
conjunction  with  MLOCR 
manufacturers  and  supporting  software 
vendors  and  were  announced  and 
discussed  at  a  special  MLOCR  users 
group  meeting  and  at  the  last  two  Postal 
Fonuns.  The  Domestic  Mail  Manual 
changes  incorporating  the  new  marking 
and  documentation  requirements  were 
published  in  the  Postal  Bulletin  of 
December  2. 1999.  The  documentation 
formats  have  been  incorporated  in 
software  provided  by  MLOCR 
manufacturers.  If  copies  of  the 
documentation  are  not  available  from  an 
MLOCR  vendor,  sample  copies  may  be 
obtained  from  the  Rates  and 
Classification  Service  Center  (RCSC) 
that  serves  a  particular  mailer. 
Beginning  January  3.  2000,  the  new 
markings  must  be  used  on  pieces  in 
First-Cla.ss  and  Standard  Mail  (A) 
automation  letter  maiUngs  that  are 
prepared  using  MLOCRs  and  for  which 
the  MLOCR  is  used  to  apply  the  rate 
marking.  Also  effective  January  3.  2000. 
all  mailers  entering  mail  under  VAR 
and/or  combined  postage  payment 
procedures  (DMM  P014  and  P760)  will 
be  required  to  meet  the  new 
documentation  requirements.  During 
the  SAVE  verification  process,  the  new 
markings  and  documentation  will  help 
btis.ness  mail  acceptance  clerks 
determine  if  the  proper  amount  of 
postage  has  been  claimed  by  the  mailer. 
Separate  from  these  mail  preparation 
revisions,  but  as  part  of  the  update  to 
the  procedures  for  submitting  mailings 
under  the  combined  mailing  postage 
payment  system,  the  Postal  Service  is 
hereby  proposing  to  clarify  the 
standards  concerning  precanceled 
stamp  mail  contained  in  such  mailings. 
The  change  limits  the  weight  of  First- 
Class  Mail  prepared  with  precanceled 
stamps  that  are  entered  under  the 
combined  mailing  postage  payment 
system  to  pieces  weighing  a  maximum 
of  one  ounce.  The  Postal  Service  does 
not  provide  a  precanceled  stamp  that 
represents  postage  for  additional  ounces 
of  First-Class  Mail.  Therefore  First-Class 
rale  precanceled  stamp  mailers  would 
only  be  able  to  affix  postage  for  any 
additional  ounces  for  pieces  weighing 
over  one  ounce  if  they  had  a  permit  for 
mailer  precancelation  under  DMM 
P023.  Additionally,  for  pieces  weighing 
over  two  ounces,  precanceled  stamp 


mailers  would  not  be  able  to  affix 
postage  for  the  first  ounce  that  reflects 
the  lower  first-ounce  rate  for  presorted 
pieces  weighing  over  two  ounces,  as  is 
required  for  metered  mailers  under  this 
postage  payment  procedure.  The 
additional  documentation  that  would  be 
required  to  bo  added  to  combined 
mailing  procedures  to  document  postage 
paid  and  owed  for  precanceled  stamp 
pieces  weighing  over  one  oimce  would 
be  extremely  burdensome.  Furthermore, 
the  Postal  Service  understands  that 
there  are  few  mailers,  if  any.  that  have 
a  need  to  include  First-Class  mail 
weighing  over  one  ounce  and  paid  with 
precanceled  stamps  in  combined 
mailings  under  DMM  P760. 
Accordingly,  the  Postal  Service 
proposes  to  revise  the  DMM  to  specify 
that  First-Class  precanceled  stamp  mail 
weighing  over  one  ounce  may  not  be 
included  in  combined  mailings. 

In  summary,  the  proposed  Domestic 
Mail  Manual  changes  needed  to 
implement  the  new  verification 
procedures  for  automation  letter 
mailings  and  to  revise  the  requirements 
for  combined  mailings  are: 

(1)  For  First-Class  and  Standard  Mail 
(A)  automation  letter  mailings,  mixed 
AADC  trays  must  be  physically 
separated  from  other  trays  when  the 
mail  is  presented  to  the  USPS  for 
verification.  The  proposed  effective  date 
for  this  change  is  March  1.  2000,  for 
mail  produced  by  MLOCRs  and  barcode 
sorters,  and  July  1 .  2000.  for  other 
automation  letter  mail. 

(2)  For  all  First-Class  and  Standard 
Mail  (A)  automation  letter  mailings 
containing  10,000  or  more  pieces, 
dociunentation  must  be  submitted  on 
paper  in  a  standardized  format. 
Alternatively,  if  authorized  by  the  Postal 
Service,  the  standardized 
documentation  may  be  submitted  in  an 
electronic  format.  The  proposed 
effective  date  for  this  change  is  March 
1,  2000,  for  mail  produced  by  MLOCRs 
and  barcode  sorters,  and  July  1 ,  2000. 
for  other  automation  letter  mail. 

(3)  The  Postal  Service  proposes  to 
amend  the  DMM  standards  for 
combined  mailings  to  prohibit  inclusion 
in  such  mailings  of  First-Class  Mail 
pieces  that  weigh  over  one  ounce  and 
are  paid  with  precanceled  stamps.  The 
proposed  effective  date  for  this  revision 
is  March  1,  2000. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  to  the 
Domestic  Mail  Manual,  incorporated  by 


reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  Part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 1 1— {AMENDED] 

1  The  authority  citation  for  39  CFR 
pnrt  111  continues  to  read  as  follows: 

Authorilv:  5  U.S.C.  S52(a);  39  U.S.C.  101. 
401. 403.  404,  414.  3001-3011,  3201-3219, 
3403-3406,  3621 . 3626,  SOOI. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  as  set  forth 
below: 

MOOO  Geneml  Preparation  Standards 


Maoo  All  Automation  Mail 
M810  Letter-Size  Mail 
1,0  Basic  Standards 

*        •        •        •        • 
(Amend  1.3  to  read  as  follows:) 


1.3  Documentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  Each  mailing  must  also  be 
accompanied  by  presort  and  rate 
dociunentation  produced  by  PAVE- 
certifiod  (or,  except  for  Periodicals, 
MAC-certified)  software  or  by 
standardized  docimientation  under 
P012.  Exception:  For  mailings  of  fewer 
than  10,000  pieces,  presort  and  rate 
documentation  is  not  required  if  postage 
at  the  correct  rale  is  affixed  to  each 
piece  or  if  each  piece  is  of  identical 
weight  and  the  pieces  are  separated  by 
rate  when  presented  for  acceptance. 
Maiters  may  use  a  single  postage 
statement  and  a  single  documentation 
report  for  all  rate  levels  in  a  single 
mailing.  Standard  Mail  (A)  mailers  may 
use  a  single  postage  statement  and  a 
single  documentation  report  (with  a 
separate  summary  for  carrier  route  and 
a  separate  summary  for  all  other  rate 
levels)  for  both  an  automation  carrier 
route  mailing  and  a  mailing  containing 
pieces  prepared  at  5-digit,  3-digit,  and 
basic  automation  rates  as  applicable, 
when  both  mailings  are  submitted  for 
entry  at  the  same  time.  Combined 
mailings  of  more  than  one  Periodicals 
publication  also  must  be  documented 
under  M200.  First-Class  and  Standard 
Mail  (A)  mailings  prepared  under  the 
value  added  refund  procedures  or  as 
combined  mailings  must  meet 
additional  standardized  documentation 
requirements  imder  P014  and  P760. 
•         *         *         •         • 

(New  1.8  is  added  to  read  as  follows:] 


1.8  Presentation 

Upon  presentation  of  letter-size 
automation  rale  First-Class  Mail  and 
Standard  Mail  (A)  mailings  to  the  Postal 
Service  for  verification,  mailers  must 
physically  segregate  mixed  AADC  trays 
from  other  trays  in  the  mailing. 


P  Postage  and  Payment  Methods 
POOO  Basic  Information 
«        •        •        *        * 

P700  Special  Postage  Payment  Systems 

•  •        *        •        • 

P7eo  First-Class  or  Standard  Mail  (A) 
Mailings  With  Different  Pavment 
Methods 

*  •        *        •        • 

2.0  Postage 


[Amend  2.3  to  restrict  precanceled 
stamp  pieces  to  those  weighing  one 
ounce  or  less  to  read  as  follows:] 

2.3  Precanceled  Pieces— First-Class 
Mail 

Pieces  with  precanceled  stamps  in  a 
combined  mailing  must  not  weigh  more 
than  one  ounce  and  must  bear  postage 
for  the  first  ounce  in  any  denomination 
of  precanceled  stamp  permitted  in  a 
Presorted  or  automation  rate  mailing 
Additional  postage  due  for  precanceled 
stamp  pieces  in  a  combined  mailing  is 
deducted  from  the  mailer's  postage  due 
advance  deposit  account  Full  postage  at 
the  single-piece  First-Class  rates  must  be 
paid  on  accompanving  single-piece  rale 
mail  using  one  of  the  methods  under 
PlOO  Additional  preparation  to  verih' 
postage  due  may  be  required  by  the 
Postal  Service. 
***** 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires. 
Chief  Counsel,  LegisloUve. 
[FR  Doc.  99-31968  Filed  12-0-99;  8:45  am) 
BLUNG  COOe  771»-1»> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  260 
[FRL-eSOS-S] 

Proposed  Exclusion  from  ttie 
Definition  of  Solid  Waste;  Hazardous 
Waste  Management  System; 
Identification  and  Listing  of  Hazardous 
Waste 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  grant  a 
variance  from  EPA's  hazardous  waste 
requirements  for  certain  materials 
reclaimed  by  the  World  Resources 
Company  (WRC)  from  metal-bearing 
sludges.  This  action  responds  to  a 
petihon  submittted  by  WRC  requesting 
that  the  Agency  exclude  from  the  RCRA 
definition  of  solid  waste  its  concentrate 
material  that  is  partially  reclaimed  bom 
metal-bearing  sludges  and  sold  to 
smelters.  If  the  Agency  finalizes  this 
action,  the  variance  will  be  limited  to 
five  years. 

DATES:  EPA  will  accept  public 
comments  on  its  proposed  decision 
until  February  7.  2000. 
ADORESSES:  Conmienters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-99_WRCP-FFFFF  to:  RCRA  Docket 
InformatioQ  Center,  Office  of  Solid 
Waste  (5305G).  U.S.  Environmental 
Protection  Agency  Headquarters.  401  M 
St.,  SW.  Washington,  DC  20460.  Hand 
deliveries  of  comments  should  be  made 
to  the  Arlington,  VA  address  below. 
Comments  may  also  be  submitted 
electronically  to:  rcra- 
docket@epamaii.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-99- 
WRCP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(530SW).  U.S.  EPA.  401  M  St.  SW, 
Washington.  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  hiformation  Center  (RIC) 
located  at  Crystal  Gateway  1,  First  Floor 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  docket  is  open  from 
9  a.m.  to  4  p.m.,  Monday  through 


Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  bom  the  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page.  The  index  is  available 
Blectronically.  See  the  SUPPLEMEMTARY 
INFORMATION  section  for  information  on 
accessing  it. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRAy 
Superfund/EPCRA/UST  Hotline  at  (800) 
424-9346  (toll  &^)  or  TDD  (SOO)  553- 
7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Ms.  Marilyn  Goode.  U.S. 
Environmental  Protection  Agency,  MC 
5304W.  401  M  Street  SW,  Washington, 
DC  20460,  (703)  30&-8800.  electronic 
mail:  goode.marilyn9epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  index 
to  the  docket  record  is  available  on  the 
Internet.  Follow  these  instructions  to 
access  the  information  electronically: 
WWW:  http://www.epa.gov/epaoswer/ 

osw/bazwaste.htmttid. 
FTP:  FTP:  ftp.epa.gov. 
Login:  Anonymous 
Password:  Your  Internet  Address 
Files  are  located  in  /pub/epaoswer. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directiy  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document.  EPA  responses  to 
conunents,  whether  the  comments  are 
written  or  electronic,  will  be  in  a  notice 
in  the  Federal  Register  or  in  a  response 
to  comments  document  placed  in  the 
official  record  for  this  rulemaking.  EPA 
will  not  immediately  reply  to 
commenters  electronically  other  than  to 
seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 
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I.  Background 

A.  Authority 

Under  40  CFR  260.30(c),  facilities 
may  petition  EPA  to  exclude  from  the 
definition  of  solid  waste  material  that 
has  been  reclaimed  but  must  be 
reclaimed  further  before  recovery  is 
complete.  To  qualify  for  the  exclusion, 
the  material  resulting  from  initial 
reclamation  must  be  conmiodity-Uke 
(even  though  it  is  not  yet  a  commercial 
product,  and  has  to  be  reclaimed 
further)  Petitioners  must  provide 
sufficient  information  to  EPA  to  allow 
the  Agency  to  make  a  determination  that 
the  material  is  not  a  solid  waste, 
pursuant  to  criteria  set  forth  at  40  CFR 
260.31(c). 

B.  Summaiy  of  Petition 

Pursuant  to  40  CFR  260.30(c),  WRC 
submitted  to  EPA  a  petition  for  a 
variance  from  classification  as  solid 
waste  for  metal-rich  concentrate 
material  produced  at  its  facility  in 
Phoenix,  Arizona.  WRC  produces  the 
concentrate  primarily  from  sludges 
generated  by  electroplating  operations. 
The  sludges  are  rich  in  metals,  and  are 
generally  classifed  as  hazardous  wastes. 
WRC  then  sells  the  partially  reclaimed 
material  to  primary  smelters  for  metals 
extraction.  Currently,  the  partially 
reclaimed  material  produced  at  the 
Phoenix  facility  is  hilly  regulated  as 
hazardous  waste,  must  be  managed  and 
sold  as  hazardous  waste,  and  off-site 
shipments  must  be  accompanied  by  a 
hazardous  waste  manifest.  In  support  of 
its  variance  application,  WRC  provided 
data  and  information  in  its  application 
about  each  of  the  factors  listed  in  40 
CFR  260.31(c). 

1.  Applicability  of  the  Variance 

At  its  Phoenix  faciUty,  WRC 
principally  reclaims  wastewater 
treatment  sludges  (F006)  received  from 
generators  who  conduct  electroplating 
and  metal  finishing  operations.  From 


these  sludges.  WRC  "produces"  a  metal 
rich  concentrate  material.  In  addition, 
the  facility  also  receives  and  partly 
reclaims  hazardous  wastes  listed  as 
F019  (wastewater  treatment  sludges 
from  chemical  conversion  coating  of 
alumintmi)  and  D004  through  DOll 
(characteristic  hazardous  wastes). 
WRCs  petition,  and  the  proposed 
exclusion  addressed  in  this  notice, 
pertain  only  to  the  metal-bearing 
sludges  listed  as  hazardous  wastes  F006 
and  F019  and  partially  reclaimed  at 
WRCs  Phoenix.  Arizona  facility.  Other 
hazardous  wastes  managed  bv  WRC  at 
its  Arizona  facility  and  all  hazardous 
wastes  managed  a't  other  WRC  facilities 
are  not  addressed  in  this  proposed 
decision  and  must  continue  to  be 
managed  as  solid  and/or  hazardous 
wastes  in  accordance  with  all  applicable 
RCRA  regulatory  requirements. 

The  Agency  notes  that  sludges  that 
are  hazardous  only  because  they  exhibit 
a  characteristic  of  hazardous  waste  that 
are  reclaimed  are  currently  excluded 
from  classification  as  solid  waste 
pursuant  to  40  CFR  261.2(c)(3). 
Therefore,  sludges  that  are  reclaimed  by 
WRC  and  designated  as  hazardous 
wastes  D004  through  DOl  1  are  not  solid 
wastes.  In  addition,  if  this  variance  is 
finalized  and  if  these  characteristic 
sludges  are  mixed  with  the  listed  metal- 
bearing  sludges  covered  by  the  variance 
prior  to  or  during  the  reclamation 
process  at  WRCs  Phoenix  facility,  the 
mixture  will  not  be  classified  as  a  solid 
waste  provided  the  mixture  is  sent  off- 
site  for  further  reclamation  and  is 
handled  in  accordance  with  all  the 
conditions  of  this  variance. 

2.  Description  of  WRCs  Partial 
Reclamation  Process 

Operations  at  WRCs  Phoenix  facility 
are  governed  by  a  Consent  Agreement 
and  Consent  Order  (CA/CO)  executed  by 
EPA  Region  K,  WRC,  and  the  Arizona  ' 
Department  of  Environmental  Quality, 
hereafter  referred  to  as  "ADEQ"  (see  In 
the  Matter  of  World  Resources 
Company.  EPA  ID.  No.  AZD980735500, 
United  States  Environmental  Protection 
Agency,  Region  IX,  September  3,  1996). 
The  CA/CO  includes  a  requirement  to 
submit  an  application  for  a  treatment 
and  storage  permit  to  ADEQ.  At  the 
Arizona  facility,  WRC  accepts  F006  raw 
material  (as  well  as  other  metal-bearing 
sludges)  that  it  judges  to  be  acceptable 
for  recycling  based  on  laboratory  and 
process  testing  of  generated  sludges. 
WRC  prepares  a  waste  profile  for  the 
wastestreams  received  from  each 
generator,  which  includes  physical 
descriptions  and  constituent  content. 
The  material  is  unloaded,  examined, 
and  sampled  on  receiving  pads  in  a 


processing  enclosure.  WRC  dries  the 
received  waste  through  evaporative 
processes.  The  material  is  spread  out  in 
a  controlled  area,  mechanically 
furrowed,  and  periodically  rotor-tilled 
to  facilitate  drying.  The  physical 
characteristics  of  the  material  changes 
from  a  wet  cohesive  nonfree-flowing 
mass  into  a  granular  free-flowing  form. 
The  moisture  content  of  the  F006 
received  is  reduced  by  one-half.  The 
entire  processing  area  is  located  on  a 
concrete  pad  which  covers  several  acres 
with  a  compacted  native  soil  and 
fleicible  membrane  liner  underneath  the 
pad. 

The  F006  is  then  blended  by 
mechanical  mixing  with  other  waste 
streams  received  from  various 
generators  to  achieve  concentrates  that 
meet  the  contractual  specifications  (e.g. 
recoverable  metals  contents)  of  its 
customers.  Other  than  water,  WRC 
neither  adds  any  materials  to,  nor 
removes  any  materials  from  the  F006 
and  F019  metal-bearing  sludges  that  it 
receives  from  generators  and  processes 
The  resulting  concentrate  contains 
metal  hydroxides  and  oxides  of  iron, 
alimunum  and  magnesium.  WRC 
markets  the  concentrates  as  copper, 
nickel,  and  tin  concentrates  to  smelters 
that  recover  various  metals  contained  in 
those  concentrates. 

n.  Summary  of  Regulatory  Provisions 
Governing  Petitions 

40  CFR  260.30  provides  that  the  EPA 
Administrator  may  grant  a  variance 
from  the  classification  of  solid  waste,  on 
a  case-by-case  basis,  for  materials  that 
have  been  reclaimed  but  must  be 
reclaimed  further  before  recovery  is 
completed.  Such  a  variance  generally  is 
contingent  upon  the  material  resulting 
from  the  initial  reclamation  being 
"commodity-like."  If  this  variance  is 
finalized,  the  concentrates  partially 
reclaimed  6t)m  metal-bearing  sludges 
F006  and  F019  that  are  shipped  to 
smelters  may  travel  without  a  hazardous 
waste  manifest  and  will  not  be  subject 
to  any  RCRA  controls  other  than  the 
conditions  of  this  variance  (discussed  in 
section  IV  of  this  notice).  Incoming 
hazardous  waste  received  by  WRC  at  the 
Phoenix  facility  is  not  covered  by  the 
variance  and  must  be  manifested  and 
managed  as  a  hazardous  waste  until 
shipped  to  smelters  for  further 
reclamation. 

40  CFR  260.31(c)  specifies  five  criteria 
for  evaluating  whether  a  specific 
material  qualifies  for  a  "partially 
reclaimed  material"  variance  from  the 
definition  of  solid  waste.  In  addition,  40 
CFR  260.31(c)(6)  allows  EPA  to  consider 
"other  relevant  factors"  when 
determiiung  whether  or  not  to  grant  a 


requested  variance  for  materials  that 
have  been  reclaimed,  but  must  be 
reclaimed  hirfher.  The  first  evaluation 
criterion  (40  CFR  260.31(c)(1))  is  the 
degree  of  processing  a  material  has 
undergone  and  the  degree  of  further 
processing  that  is  required  for  the 
material  to  be  rendered  "commodity- 
like. '  Materials  that  have  undergone 
substantial  processing  to  reclaim 
valuable  or  recyclable  materials  (but 
still  must  undergo  a  degree  of  further 
processing)  generally  satisfy  this 
criterion.  Materials  that  are  still 
substantially  "waste-like"  and  that  need 
a  significant  degree  of  further  processing 
or  "treatment"  to  be  rendered 
"commodity-like"  do  not  satisf>'  the 
evaluation  criterion. 

The  second  evaluation  criterion 
(S  260.31(c)(2))  requires  an  evaluation  of 
the  economic  value  of  the  material  that 
has  been  reclaimed,  but  must  be  further 
reclaimed.  This  criterion  is  also  useful 
in  determining  whether  a  material  is 
indeed  "commodity-like."  To  satisfy 
this  criterion,  petitioners  must 
demonstrate  that  the  initial  reclamation 
process  increases  or  contributes  to  the 
value  of  the  material  and  that  there  is  a 
market  for  the  reclaimed  material. 
Petitioners  generally  can  demonstrate 
that  this  factor  is  met  by  providing  sales 
information,  including  quantities  of  the 
material  sold,  additional  demand  for  the 
material  (if  any),  and  the  price  paid  for 
the  material  by  purchasers. 

The  third  evaluation  criterion  (40  CFR 
260.31(c)(3))  is  the  degree  to  which  the 
reclaimed  material  is  like  an  analogous 
raw  material.  Petitioners  must 
demonstrate  that  the  partially  reclaimed 
material  is  similar  to  an  analogous  raw 
material  or  feedstock  for  which  the 
material  may  be  substituted  in  a 
production  or  reclamation  process.  In 
addition,  the  petitioner  should 
demonstrate  tbat  the  partially  reclaimed 
material  does  not  contain  significant 
concentrations  of  hazardous 
constituents  not  foimd  in  an  analogous 
raw  material  and  that  do  not  contribute 
to  the  value  of  the  partially  reclaimed 
material  when  used  for  its  intended 
piupose. 

Under  the  fourth  evaluation  criterion 
(40  CFR  260.31(c)(4)).  petitioners  must 
demonstrate  that  an  end  market  for  the 
partially  reclaimed  material  is 
guaranteed.  Petitioners  must 
demonstrate  that  there  is  a  secure 
demand  and  long-term  market  for  the 
partially  reclaimed  material  and  that  the 
chance  of  large  quantities  of  the  material 
being  stockpiled  due  to  insufficient 
demand  is  imlikely.  If  a  petitioner 
caimot  demonstrate  that  the  material 
enjoys  a  consistent  level  of  demand, 
with  reasonable  expectations  for  the 
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same  or  greater  level  of  demand  once  a 
variance  is  granted,  there  may  be  risk  of 
the  material  being  stockpiled  or  stored 
for  a  significanl  period  of  time  in 
containers  or  other  storage  units  that  do 
not  have  to  meet  RCRA  Subtitle  C 
storage  standards.  Such  situations  may 
pose  significant  riskj  to  human  health 
or  the  environment.  ^^ 

The  fifth  evaluation  criterion  (40  CFR 
260.31(c)(5))  concerns  the  extent  to 
which  the  partially  reclaimed  material 
is  handled  to  minimize  loss.  Petitioners 
must  demonstrate  that  the  material  is 
handled  as  if  it  ware  a  valuable 
commodity  and  in  a  maimer  that  is 
protective  of  human  health  and  the 
environment. 

In  addition  to  the  five  evaluation 
factors  discussed  above.  EPA  may 
consider  other  relevant  factors  in 
determining  whether  or  not  to  grant  a 
variance  from  the  definition  of  solid 
waste  for  materials  that  have  been 
reclaimed  tnit  must  be  reclaimed  further 
before  recovery  is  complete  (40  CFR 
260.31(c)(6)).  These  other  factors  may  be 
raised  by  the  petitioner,  the  Agency,  or 
other  interested  parties.  Such  factors 
may  be  directly  applicable  to  EPA's 
decision  to  grant  a  variance,  or  may  be 
indirectly  apphcable.  but  relevant  in 
assigning  priorities  for  evaluating  a 
particular  petition.  For  example.  EPA 
might  choose  to  evaluate  the  long-term 
viability  of  the  recycling  or  reuse  market 
for  the  partially  reclaimed  material  and 
the  contribution  that  a  variance  may 
play  in  expanding  or  stabilizing  this 
market.  In  addition.  EPA  might  wish  to 
assess  past  or  ongoing  releases  at 
facilities  managing  the  partially 
reclaimed  material,  or  the  degree  to 
which  corrective  action  activities  are 
being  conducted  at  facilities  managing 
the  material. 

tn.  Evaluation  of  WRC's  Petition 
Against  Each  of  the  Established 
Evaluation  Factors 

A.  The  Degree  of  Processing  the  Material 
has  Undergone  and  the  De^ee  of 
Further  Processing  That  is  Required 
The  processing  steps  performed  by 
WRC  include  sampling  and  te-sting 
incoming  batches  of  sludge,  evaporating 
water  from  the  sludges,  and  blending 
certain  listed  metal-bearing  sludges 
from  different  sources  to  form  a  metal 
concentrate.  The  procedure  is  not 
elaborate,  and  the  lack  of  substantial 
physical  processing  could,  under 
different  circumstances,  lead  the 
Agency  to  conclude  that  this  criterion 
had  not  been  met.  However,  despite  the 
elementary  nature  of  the  physical 
processing,  EPA  has  concluded  that  the 
company  is  nevertheless  performing  a 


valuable  service  for  generators  of  F006 
by  testing,  drying,  and  blending  their 
sludges  to  ensure  that  the  resultant 
materials  are  judged  by  smellers  to  be 
acceptable  feedstocks.  Many  smelters 
are  reluctant  to  lake  F0O6  sludges 
directly  &«m  electroplating  operations 
because  of  the  administrative,  handling, 
and  quality  control  activities  necessary 
to  manage  the  relatively  small  volumes 
generated  by  individual  electroplaters 
and  to  ensure  that  materials  sent  to 
smelters  are  appropriate  and  acceptable 
for  the  smelting  process.  The  blending, 
drying,  consolidating,  and  analytical 
processes  conducted  by  WRC  may 
eliminate  the  amount  of  pre-processing 
and  quality  control  of  sludges  that 
would  otherwise  be  necessary  at  the 
smelting  facility.  In  support  of  this 
view,  vrec  has  long-term  contracts  with 
generators  of  F0O6  sludges  to  perform 
this  testing,  drying,  and  blending 
service,  and  the  contracts  appear  to 
ensure  acceptability  of  the  material  by 
smelting  facilities,  hi  addition,  the 
Agency  notes  that  WRC's  concentrate 
has  considerably  higher  economic  value 
than  "as-generated"  F006  sludges.  This 
indicates  that,  despite  the  simple  nature 
of  the  physical  processing  involved,  the 
resultant  product  is  more  "commodity- 
like" than  "waste-like,"  and  thus  the 
intent  of  this  criterion  would  be 
satisfied. 

However,  the  Agency  has  a  potential 
concern  about  the  legitimacy  of  the 
WRC  reclamation  process.  This  concern 
is  whether  the  F006  and  F019  sludges 
accepted  and  blended  to  form  a 
concentrate  have  sufficiently  high  levels 
of  metals  to  contribute  to  an  end 
product  that  is  acceptable  to  smelters.  If 
listed  sludges  containing  low  or 
virtually  no  metal  content  are  accepted 
at  the  facility  and  blended  with  other 
materials  (e.g.,  non-RCRA  wastes  from 
electroplating  operations)  to  produce  a 
material  that  is  acceptable  to  smelters, 
the  facility  may  actually  be  "treating" 
the  low  metal-content  sludge  and  not 
legitimately  recycling  the  RCRA 
hazardous  waste.  Since  metal  recovery 
is  the  ultimate  purpose  for  the  recycling 
or  reclamation  operation,  the  minimum 
metal  content  of  the  incoming 
hazardous  wastes  is  an  important  factor 
in  evaluating  the  legitimacy  of  the 
process  and  the  applicability  of  the 
variance.  Having  a  recoverable  amount 
of  metals  in  each  of  the  F006  and  F019 
incoming  sludges  is  a  necessary 
condition  for  WRC's  process  to  be 
judged  a  legitimate  reclamation 
operation. 

To  address  this  legitimacy  concern, 
the  Agency  is  proposing  to  condition 
the  exclusion  for  the  partially  reclaimed 
material  on  the  requirement  that  all  F- 


listed  sludges  received  destined  for 
partial  reclamation  to  produce  the 
concentrate  material  must  have  a 
minimum  copper,  nickel  or  tin  content 
of  two  percent  on  a  dry-weight  basis,  or 
the  equivalent  economic  value  in 
precious  metals  (e.g.,  gold,  silver, 
platinum,  or  palladium).  To  set  this 
condition.  EPA  analyzed  smelter 
specifications  for  incoming  materials 
and  concluded,  generally,  that  metal- 
bearing  secondary  materials  with  a 
content  of  less  than  two  percent  on  a 
dry  weight  basis  for  copper,  nickel,  or 
tin  (or  an  equivalent  precious  metal 
value)  are  not  acceptable  material  at 
smelters.  The  minimum  metal  content 
for  F-listed  sludge  materials  received  by 
WRC  is  based  upon  information 
collected  by  the  Agency  on  smelter 
specifications  for  minimum  metal 
content  in  an  ore  or  reclaimed  material. 
This  information  is  available  in  the 
rulemaking  docket  for  this  proposed 
variance.  The  minimum  metal  content 
based  on  smelter  specifications  (rather 
than  use  of  a  higher  minimum  for 
metals)  is  also  designed  to  provide 
incentives  for  recycling  F006  and  F019. 

To  ensure  compliance  with  the 
minimum  metal  content  condition  for  F- 
listed  metal-bearing  sludges  received  by 
WRC's  Phoenix  faciUly,  the  Agency  is 
placing  an  additional  condition  upon 
the  facility  to  ensure  that  WRC 
adequately  monitors  the  metals  content 
of  the  hazardous  waste  materials 
received  for  reclamation.  Upon  receipt 
of  any  non-conforming  shipment  of 
sludge  material,  WRC  must  contact  the 
generator  and  notify  the  generator  that 
WRC  cannot  accept  further  material  due 
to  the  low  metal  content  of  the  waste. 
However.  WRC  may  accept  one 
additional  non-conforming  shipment  if 
it  arrives  within  fourteen  days  of  the 
first  shipment.  The  Agency  is  allowing 
the  facility  to  receive  two  non- 
conforming shipments  over  a  period  of 
14  days  to  provide  WRC  with  sufficient 
time  to  contact  the  generator  and 
discuss  a  remedy  or  designate  a 
different  waste  management  alternative. 
The  14-day  period  allows  WRC  to 
receive  shipments  that  may  already  be 
in  transport  at  the  time  the  facility 
discovers  that  the  first  shipment  is  not 
in  compliance  with  the  metal  content 
condition  of  the  exclusion.  After  this  14- 
day  grace  period,  WRC  may  not  accept 
additional  materials  from  that  generator 
until  WRC  determines  that  the 
generator's  subsequent  sludge 
shipments  will  meet  the  minimum 
metal  content  requirements  of  this 
variance. 

To  ensure  that  all  concentrates 
covered  by  this  variance  are  sent  to 
smelters  rather  than  to  disposal 


facilities,  WRC  has  also  agreed  to 
provide  to  ADEQ  an  aimual  audit, 
performed  by  an  independent  third 
party  mutually  acceptable  to  WRC  and 
ADEQ,  to  be  completed  within  the  six 
months  following  the  end  of  each 
calendar  year.  The  scope  of  the  annual 
audit  will  cover  WRC's  concentrate 
shipments  during  the  year  lo  certify  that 
all  outgoing  shipments  of  concentrate 
were;  (1)  Made  to  metal  smelting 
facilities:  (2)  documented  and  shipped 
in  accordance  with  all  applicable  U.S. 
Department  of  Transportation 
regulations;  and  (3)  documented  to  have 
reached  the  designated  destination. 

B.  The  Value  of  the  Material  After  It  Has 
Been  Partially  Reclaimed 

The  concentrate  produced  by  WRC 
has  a  positive  economic  market  value 
and  is  purchased  by  metals  smelters. 
WRC  provided  sales  data  lo  the  Agency 
for  the  period  of  January  1, 1994  to  June 
30,  1985  documenting  that  the  facility 
sold  its  partially  reclaimed  material  to 
smelters  and  received  a  positive 
economic  value  (after  taking  into 
account  average  transportation  costs), 

C.  The  Degree  to  Which  the  Partially 
Reclaimed  Material  is  Like  an 
Analogous  Raw  Material 

WRC  asserts  that  its  partially 
reclaimed  materials  are  analogous  to 
virgin  ores  used  as  raw  materials  by 
metal  smelters.  WRC's  partially 
reclaimed  materials  are  marketed  by 
WRC  as  copper,  nickel,  and  tin 
concentrates.  Each  concentrate  contains 
various  mixes  of  these  metals,  as  well  as 
precious  metals  such  as  gold,  silver, 
platinum  and  palladium.  WRC 
submitted  analytical  data  to  the  Agency 
indicating  thai  its  concentrates  contain 
recoverable  levels  of  metals  and  metals 
concentrate  at  levels  higher  than  the 
metal  content  specifications  for 
incoming  materials  for  smelters. 

The  Agency  conducted  an  analysis 
comparing  the  toxic  constituents  in  the 
metals  concentrates  managed  by  WRC 
with  the  constituents  in  analogous 
virgin  ore  concentrates.  The  Agency 
found,  for  the  most  part,  that  the 
concentration  levels  for  the  toxic 
constituents  found  in  the  WRC 
concentrates  are  comparable  to  the 
concentrations  of  toxic  constituents 
typically  found  in  virgin  metal 
concentrates.  The  exception  is  cyanide. 
Melals  concentrates  reclaimed  by  WRC 
have  higher  concentrations  of  cyanide 
than  typically  found  in  virgin  ore 
concentrates. 

As  a  result  of  its  comparative  tnalysis 
of  the  toxic  constituents  in  WRC 
concentrate  materials  and  virgin  metal 
concentrates,  as  well  as  the  results  of  a 


ground  water  risk  screening  analysis 
conducted  by  the  Agency  (and 
explained  below),  the  Agency  is 
proposing  to  set  a  limit  on  the  level  of 
cyanide  in  WRC  metals  concentrate  as  a 
condition  of  the  variance.  The  Agency  is 
proposing  to  condition  its  proposed 
grant  of  the  variance  on  the  requirement 
thai  the  level  of  cyanide  in  WRC's  metal 
concentrate  (produced  at  the  Phoenix 
facility)  is  below  the  best  demonstrated 
available  technology  (BDAT)  U-eatment 
standards  for  cyanide  at  40  CFR  268.40 
(i.e..  590  ppm  cyanide.)  For  a  more 
detailed  discussion  of  the  proposed 
cyanide  limit,  see  Section  E.  tielow. 

D.  The  Extent  to  Which  an  End  Market 
for  the  Partially  Reclaimed  Material  is 
Guaranteed 

The  concentrate  produced  by  WRC 
appears  to  have  a  stable  long-term 
market.  WRC  has  multi-year  contracts 
for  the  sale  of  its  reclaimed  materials 
with  at  least  four  smelters.  Additional 
market  information  provided  by  WRC 
indicates  that  its  purchasers  have 
additional  excess  smelling  capacity  that 
exceeds  WRC's  production  capabiUties. 

E.  The  Extent  to  Which  the  Partially 
Reclaimed  Material  is  Handled  to 
Minimize  Loss 

Operations  at  WRC's  Phoenix  facility 
are  governed  by  the  CA/CO  described  in 
section  I.B.2  of  this  document,  and  will 
be  covered  by  a  RCRA  Part  B  treatment 
and  storage  permit.  Incoming  material  is 
accompanied  by  a  hazardous  waste 
manifest,  and  all  processing  is 
performed  on  a  concrete  pad,  with  a 
compacted  native  Soil  and  flexible 
membrane  liner  beneath  the  pad. 
Treatment  and  storage  activities  prior  to 
shipment  off-site  are  subject  to  all 
applicable  40  CFR  Part  265  standards, 
including  general  facility  standards, 
preparedness  and  prevention, 
groundwater  protection  and  monitoring, 
closure  and  post-closure  requirements, 
and  financial  responsibility. 

The  partially  reclaimed  materials 
produced  by  WRCs  Phoenix  facifity  are 
shipped  to  smelters  by  either  highway 
or  rail.  The  Department  of 
Transportation  {DOT)  regulations 
specify  that  the  materials  must  be 
classified  and  handled  as  a  hazardous 
material  due  to  the  fact  that  the 
materials  contain  nickel  hydroxide. 
Shipments  of  materials  classified  by 
DOT  as  hazardous  materials  are  subject 
lo  the  marking,  labeling,  and  shipping 
requirements  of  49  CFR  part  172, 
including  the  requirement  that  the 
materials  must  be  accompanied  by  a 
shipping  paper,  or  bill  of  lading, 
completed  in  accordance  with  Subpart 
C  of  49  CFR  part  172.  Copies  of  these 


papers  must  be  retained  by  the  shipper 
and  carrier  for  a  period  of  one  year. 

WRC  has  demonstrated  that  its 
partially  reclaimed  metal-bearing 
sludges  are  managed  in  a  way  Ihal  is 
designed  to  prevent  loss,  boli  at  the 
Phoenix  facility  and  at  the  smelters. 
WRC  also  points  out  thai  the  company 
enters  into  recycling  agreements  with 
the  generators  from  whom  WRC  receive.'! 
F006  sludge  (as  well  as  other  metal- 
bearing  sludges).  These  agreements 
obligate  WRC  to  recycle  all  of  the  wastes 
and  lo  amiually  certifS'  lo  the  generators 
that  all  shipments  of  the  waste  are 
accepted  and  recycled.  Therefore.  WRC 
has  the  incentive  to  handle  all  incoming 
wastes  in  a  maimer  that  prevents 
releases  or  losses  lo  the  environment. 
WRC  also  points  out  that  the  value  of  its 
recycled  material  represents  a 
significant  investment  by  WRC  thai  can 
only  be  recovered  by  delivering  the 
reclaimed  material  lo  smelters  in 
accordance  with  its  sales  contracts. 

EPA  agrees  that  the  economic  value  of 
the  partially  reclaimed  material 
produced  by  WRC  and  the  facility's 
contraciual  relationships  with  smellers 
provide  sufficient  incentives  for  WRC  lo 
prevent  releases  lo  the  environment.  In 
addition,  the  Agency  notes  that  granting 
this  variance  may  produce 
environmental  benefits  by  increasing 
the  volume  of  F006  that  is  recycled, 
thus  reducing  copper  and  nickel  mining 
whirli  have  caused  environmental 
concerns  in  the  past 

However,  lo  address  all  concerns 
about  safe  handling  of  WRC  concentrate, 
the  Agenc>'  is  proposing  lo  condition 
the  grant  of  the  variance  on  the 
requirement  that  WRC  include  a 
provision  in  its  contractual  agreements 
with  melal  smelting  facilities  that 
smelters  receiving  partially  reclaimed 
materials  from  WRC  do  not  store  the 
materials  on  the  land.  In  this  maimer, 
metal  concentrates  produced  by  WRC 
frtim  listed  hazardous  wastes  and 
transported  to  smelting  facilities  will  be 
precluded  from  land  storage.  In 
addition,  EPA  is  proposing  to  condition 
the  grant  of  the  variance  on  the 
requirement  thai  WRC  send  a  one-time 
notification  of  the  variance  and  its 
conditions  lo  any  countries  where  melal 
smellers  accepting  WRC  concentrate  are 
located. 

To  evaluate  the  potential  for  releases 
of  cyanide  from  the  partially  reclaimed 
material  stored  at  smelters,  the  Agency 
conducted  a  ground  water  risk  screening 
analysis  lo  assess  the  risk  levels 
associated  with  potential  releases  of 
cyanide  from  electroplating  sludges.  To 
accomplish  this  analysis,  EPA 
conducted  a  risk  screening  that  modeled 
total  cyanide  concentrations  of  590 
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ppm.  the  current  treatment  standard  for 
F006  under  the  land  disposal  restriction 
program  (40  CFR  268.40.)  The  purpose 
of  EPAs  risk  screening  analysis  for 
cyanide  in  electroplating  sludge  was  to 
determine  whether  or  not  the 
concentration  of  cyanide  in  the  ground 
water  at  a  receptor  well  down  gradient 
of  a  waste  pile  of  electroplating  sludge 
will  exceed  the  Federal  Drinking  Water 
Standard  limit  of  0.20  mg/L.  The  risk 
screening  analysis  was  performed  using 
EPAs  Composite  Model  for  Leachate 
fvligration  and  with  Transformation 
Products  (EPACMTP,  EPA  1997.  1996a, 
1996b.  1996c). 

The  approach  used  by  the  Agency  in 
the  risk  screening  analysis  assumed  two 
waste  management  scenarios 
representing  a  median  or  central 
tendency  risk  level  scenario  and  a  high- 
end  risk  scenario.  The  "central 
tendency"  risk  level  scenario  included  a 
waste  pile  directly  on  the  ground  with 
a  total  area  of  465.40  square  meters  and 
located  430  meters  from  the  nearest 
drinking  water  well.  The  "high  end 
value"  risk  level  scenario  simulated  a 
waste  pile  having  a  total  area  of  18,575.7 
square  meters  and  located  102  meters 
from  the  nearest  drinking  water  well. ' 
The  results  of  the  model  simulations 
for  both  scenarios  indicated  that 
concentrations  of  cyanide  in  the  ground 
water  do  not  exceed  the  maximum 
Federal  Drinking  Water  Standard  of  0.20 
mg/L.  The  maximum  receptor  well 
concentration  for  the  central  tendency 
scenario  was  zero  and  that  of  the  high- 
end  scenario  was  0.0175  mg/L.  The 
most  important  parameter  responsible 
for  the  low  concentrations  of  cyanide  in 
these  results  is  the  assumed  rapid 
hydrolysis  rate  of  cyanide,  8.4y-  '  This 
rate  corresponds  to  a  half-life  of 
approximately  30  days.  The  model 
results  predict  that  the  cyanide  will 
have  been  completely  transformed 
before  it  teaches  the  receptor  in  the 
central  tendency  scenario.  In  the  high- 
end  case,  the  ground  water  travel  time 
is  sufficiently  short  that  cyanide  reaches 
the  well,  although  the  maximum 
concentration  is  below  the  drinking 
water  standard.  If  these  results  are 
compared  to  corresponding  scenarios 
that  assume  no  hydrolysis,  the 
maximum  receptor  well  concentration 
for  the  central  tendency  is  0.07  mg/L 
and  the  maximum  receptor  well 
concentration  for  the  high-end  scenario 
is  17.79  mg/L.^  In  the  case  of  no 


'  "Ground  Water  Risk  Screening  Analysis  for 
Cvanlde  In  ElectroplBting  Sludge  Managed  in  Waste 
piles."  HydroCeoLogic  Inc..  June  1997. 

-  Model  runs  were  made  with  and  without  the 
hydrolysis  rate  to  isolate  the  impad  of  storega  lime 
duration  from  the  overwhelming  effoct  of 
hydrolysis  rate. 


hydrolysis,  the  predicted  concentration 
of  cyanide  in  ground  water  exceeds  the 
Federal  Drinking  Water  Standard  by  a 
multiple  of  0.35  imder  the  central 
tendency  scenario  and  by  a  multiple  of 
88.45  under  the  hieh-end  scenario. 

Given  these  results,  the  Agency  has 
determined  that  it  is  important  to 
establish  a  limit  on  the  level  of  cyanide 
in  the  partially  reclaimed  materials 
produced  and  sold  by  WRC.  The  Agency 
has  decided  to  establish  this  limit  at  590 
ppm  cyanide,  which  was  used  as  the 
model  cyanide  concentration  in  its  risk 
screening  analysis.  This  level  is  the 
limit  estabUshed  as  the  BOAT  treatment 
standard  limit  under  the  Land  Disposal 
Restrictions  Program.  WRC  claims  that 
its  partially  reclaimed  product  does  not 
exceed  a  cyanide  concentration  limit  of 
590  ppm.  The  Agency  points  out  that  if 
the  partially  reclaimed  material  shoidd 
exceed  the  established  concentration 
limit  for  cyanide  and  the  faciUty  must 
treat  the  material  to  reduce  the  cyanide 
concentration,  the  material  would  no 
longer  qualify  for  this  variance.  Under 
such  circumstances,  the  material  is 
substantially  "waste-Uke."  In  addition, 
the  facility  woiUd  have  to  manage  the 
material  as  a  RCRA  hazardous  waste 
and  comply  with  all  applicable 
hazardous  waste  management 
requirements  (e.g.  storage, 
transportation,  and  land  disposal 
restriction  (LDR)  requirements)). 

IV.  Summary  of  the  Agency's  Proposed 
Decision 

The  Agency  is  proposing  to 
conditionally  grant  the  petitioner's 
(WRC's)  request  for  a  variance  from 
classification  as  solid  waste  for  the 
metal  concentrate  partially  reclaimed 
from  materials  listed  as  hazardous  waste 
F006  and  F019  received  at  its  Arizona 
bcility,  which  are  sold  to  metal  smelters 
or  other  metal  recovery  faciUties  after 
being  partially  reclaimed  by  WRC.  The 
Agency  is  proposing  to  grant  this 
variance  for  a  time  period  of  five  years, 
subject  to  the  following  conditions: 

(1)  Metal-bearing  sludges  F006  and 
F019  accepted  by  the  facility  frtjm  off- 
site  and  used  in  the  production  of  the 
partially  reclaimed  concentrate 
materials  must  have  a  metals 
concentration  level  of  no  less  than  two 
percent  on  a  dry  weight  basis,  or  an 
equivalent  economic  value  in  precious 
metals  (e.g.,  gold,  silver,  platinum,  or 
palladium).  In  addition,  the  facility  may 
only  process  two  shipments  of  listed 
sludge  materials  that  do  not  meet  the 
two  percent  metals  concentration  level 
from  a  single  generator  within  a  14-day 
time  period  before  taking  action  to 
ensure  that  subsequent  shipments  vrtU 
meet  the  minimimi  metal  content. 


Specifically,  WRC  may  not  accept  more 
than  one  non-conforming  shipment 
from  a  generator,  unless  the  second  non- 
conforming shipment  is  received  within 
14  days  following  the  first  event. 
Thereafter.  WRC  may  not  accept 
additional  materials  from  that  generator 
imtil  WRC  determines  that  the 
generator's  subsequent  sludge 
shipments  will  meet  the  minimiun 
metal  content  requirements  of  this 
condition. 

(2)  WRC  shall  provide  to  ADEQ  an 
annual  audit,  performed  by  an 
independent  third  party  mutually 
acceptable  to  WRC  and  ADEQ,  to  be 
completed  within  the  six  months 
following  the  end  of  each  calendar  year. 
The  scope  of  the  annual  audit  will  cover 
WRC's  concentrate  shipments  during 
the  year  to  certify  that  all  shipments 
were:  (1)  Made  to  metal  smelting 
facilities;  (2)  documented  and  shipped 
in  accordance  with  all  applicable  U.S. 
Department  of  Transportation 
regulations;  and  (3)  documented  to  have 
reached  the  designated  destination. 

(3)  The  partially  reclaimed 
concentrate  materials  must  have  a 
cyanide  concentration  of  no  greater  than 
590  ppm  and  may  not  be  placed  on  the 
land  at  metal  smelting  facihties.  To 
ensure  compliance  with  this  condition. 
WRC  must  place  a  provision  stipulating 
no  land  placement  of  the  materials  in  its 
contractual  agreements  with  smelting 
facilities. 

(4)  WRC  must  send  a  one-time 
notification  of  the  variance  and  its 
conditions  to  any  country  where  metal 
smelters  accepting  WRC  concentrate  are 
located.  In  addition,  WRC  must  include 
on  its  Material  Safety  Data  Sheet 
shipped  with  the  concentrate  a 
notification  that  the  concentrate  may 
contain  up  to  590  ppm  cyanide  and  that 
low  pH  enviromnents  can  result  in  the 
production  of  hydrogen  cvanide  gas. 

The  Agency  reiterates  that  this 
proposed  conditional  variance  from 
classification  as  solid  waste  for  the 
metal  concentrate  reclaimed  from  listed 
hazardous  wastes  F006  and  F019  at 
WRC's  Phoenix.  Arizona  facility  does 
not  affect  the  regijatory  status  of  any 
other  hazardous  wastes  handled  by 
WRC  at  the  Phoenix  facility.  In  addition, 
the  proposed  variance  does  not  apply  to 
or  affect  the  regulatory  status  of  any 
wastes  managed  at  any  other  WRC 
facility 
V.  Request  for  Comments 

The  Agency  will  accept  and  consider 
comments  on  this  proposed  decision 
imtil  the  date  shown  at  the  beginning  of 
this  notice.  After  EPA  reviews  and 
considers  any  public  comments 
received  on  the  proposed  decision,  the 


Agency  will  publish  a  final  decision  in 
response  to  the  petition. 

VI,  Effect  of  Variance  in  Arizona 

EPA  notes  that  Arizona  is  authorized 
to  administer  and  enforce  the  RCRA 
hazardous  waste  program  pursuant  to 
section  3006  of  RCRA.  Generally,  when 
EPA  grants  a  variance  under  40  CFR 
260.30,  the  variance  would  be 
automatically  effective  only  in 
unauthorized  States.  However,  there  are 
two  cirtnjmstances  that  make  this 
variance  effective  in  the  State  of 
Arizona.  First,  WRC,  EPA  Region  DC  and 
the  Arizona  Department  of 
Environmental  Quality  (ADEQ) 
executed  a  Consent  Agreement  and 
Consent  Order  (CA/CO)  that  finalized 
regulatory  requirements  for  the  WRC 
recycling  facility  at  Phoenix.  Under  the 
CA/CO.  if  EPA  makes  a  favorable 
decision  regarding  WRC's  petition  for  a 
variance.  Arizona  is  obligated  to  "honor 
and  give  legal  effect  to  the  variance 
determination  within  the  State  of 
Arizona."  Second.  Arizona's  regulations 
at  A.A.C.  Rl8-8-260(n  (Supp.  98-2) 
(which  incorporates  and  modifies  40 
CFR  260.30  entitled  "Variances  from 
classification  as  a  solid  waste")  provides 
that  "any  person  wishing  to  submit  a 
variance  petition  shall  submit  the 
petition,  under  this  subsection,  to  EPA. 
Where  the  Administrator  of  EPA  has 
granted  a  variance  from  classification  as 
a  solid  waste  under  40  CFR  260.30, 
260.31,  and  260.33,  the  Director  shall 
accept  the  determination,  provided  the 
Director  determines  that  the  action  is 
consistent  with  the  policies  and 
purposes  of  the  HWMA"  (the  Hazardous 
Waste  Management  Act  underlying 
Arizona's  authorized  status).  Since  the 
Director  has  made  such  a  determination, 
no  further  action  will  be  necessary 
before  the  variance  takes  effect  under 
state  law  upon  promiUgation  by  EPA. 

Vn.  Administrative  Requirements; 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  nde  of  general  applicability  and 
therefore  is  not  a  "regulatory  action" 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Because  this 
action  is  a  nile  of  particular 
applicability  relating  to  a  facility,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202.  204  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Because  the  rule  will 
affect  only  one  facility,  it  will  not 
significanUy  or  luiiquely  affect  small 
governments,  as  specified  in  section  203 
of  UMRA,  or  communities  of  tribal 
govenunents,  as  specified  in  Executive 


Order  13084  (63  FR  27655,  May  10, 
1998).  For  the  same  reason,  this  nde 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govermnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemmeni,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10, 1999).  This  rule 
also  is  not  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

This  rule  does  not  involve  technical 
standards:  thus,  the  requirements  of 
section  12(c)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  As 
required  by  section  3  of  Executive  Order 
12988  (61  FR4729.  February  7.  1996), 
in  issuing  this  rule.  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affect&d  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  tmder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 

Dated:  December  3, 1999. 
Carol  M.  Bromier, 
Adminislrtitor. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlldIHa  Servlca 

50  CFR  Pari  18 
HIN  101B-AF54 

Marine  Mammals;  Incidental  Take 
During  Specified  Activities 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTxm:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
would  authorize  the  incidental, 
unintentional  take  of  small  numbers  of 
pclar  bears  and  Pacific  walrus  during 
year-roimd  oil  and  gas  industry 
(Industry)  exploration,  development, 
and  production  operations  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska.  The  operations  are 


similar  to  and  include  all  activities 
covered  by  our  original  5-year  Beaufort 
Sea  incidental  take  regulations  effective 
from  December  16.  1993.  through 
December  IS.  1998.  and  current 
regulations  in  effect  from  Ianuar>'  28. 

1999.  through  January  30,  2000,  except 
that  these  proposed  regulations  would 
also  allow  incidental,  unintentional 
takes  resulting  from  subsea  pipeline 
activities  placed  offshore  at  the 
Northstar  faciUty  in  the  Beaufort  Sea. 
We  are  proposing  that  this  rule  be 
effective  for  3  years,  frtim  January  31, 

2000.  through  January  31.  2003. 

We  propose  a  finding  that  the  total 
expected  takings  of  polar  bear  and 
Pacific  walrus  during  oil  and  gas 
industry  exploration,  development,  and 
production  activities  will  have  a 
negligible  impact  on  these  species,  and 
no  unmitigable  adverse  impacts  on  the 
availability  of  these  species  for 
subsistence  use  by  Alaska  Natives.  We 
base  this  finding  on  results  frtJm  6  years 
of  monitoring  interactions  between 
marine  mammals  and  Industry,  and 
using  oil  spill  trajectory  models  and 
polar  bears  density  models  to  determine 
the  likelihood  of  impacts  to  polar  bears 
sbotdd  an  accidental  oil  release  occur. 
DATES:  Conunents  on  this  proposed  rule 
must  be  received  by  January  10,  2000 

ADORESSeS:  You  may  submit  comments 
by  any  of  the  following  methods: 

1.  By  mail  to:  John  Bridges,  Office  of 
Marine  Mammals  Management,  US  Fish 
and  Wildlife  Service,  1011  East  Tudor 
Road,  Anchorajje,  AK  99503. 

2.  By  FAX  by  sending  to:  907-78ft- 
3816. 

3.  By  Internet,  electronic  mail  by 
sending  to:  FW7MMMefws,gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  Include  "Attn:  RIN  1018- 
AF54"  and  yotir  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  yotir 
Internet  message,  contact  us  directiy  at 
US  Fish  and  WildUfe  Service.  Office  of 
Marine  Mammals  Management.  907- 
786-3810  or  1-800-362-5148. 

4.  By  hand-delivery  to:  Office  of 
Marine  Mammals  Management.  US  Fish 
and  Wildlife  Service.  1  on  East  Tudor 
Road,  Anchorage.  Alaska  99503 

FOR  FURTHER  INFORMATXm  CONTACT:  John 
Bridges,  Office  of  Marine  Mammals 
Management,  US  Fish  and  Wildlife 
Service,  101 1  East  Tudor  Road, 
Anchorage,  AK  99503,  Telephone  907- 
786-3810  or  1-800-362-5148. 
SUPPLEMENTARY  INFORMATION: 
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Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammals  Protection  Act  (Act)  gives  the 
Secretary  of  the  Interior  (Secretary) 
through  the  Director  of  US  Fish  and 
Wildlife  Service  (We)  the  authority  to 
allow  the  incidental,  but  not  intentional, 
taking  of  small  numbers  of  marine 
mammals,  in  response  to  requests  by  US 
citizens  (You)  las  defined  in  50  CFR 
18.27(c)|  engaged  in  a  specified  activity 
(other  than  commercial  fishing)  in  a 
specified  geographies  region.  We  may 
grant  permission  for  incidental  takes  for 
periods  of  up  to  5  years. 

Under  the  provisions  of  the  Act.  we 
would  allow  the  incidental  taking  of 
these  marine  mammals  only  if  our 
Director  finds,  based  on  the  best 
scientific  evidence  available,  that  the 
total  of  such  taking  for  S-year  period 
will  have  a  negligible  impact  on  these 
species  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for  taking 
for  subsistence  use  by  Alaska  Natives.  If 
these  findings  are  made,  wo  wll 
establish  regulations  for  the  activity  that 
set  forth:  (1 )  Permissible  methods  of 
taking:  (2)  Means  of  ejecting  the  least 
practicable  adverse  impact  on  the 
species  and  their  habitat  and  on  the 
availability  of  the  species  for 
subsistence  uses:  and  (3)  Requirement 
for  monitoring  and  reporting. 

The  term  "take"  as  defined  by  the  Act 
means  to  harass,  hunt,  capture,  or  kill, 
or  attempt  to  harass,  or  kill  any  marine 
mammal. 

Harrassment  as  defined  by  the  Act,  as 
amended  in  1994,  "*   '   *  means  any  act 
of  pursuit,  torment,  or  annoyance 
which — 

(i)  Has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild:  or 

(ii)  Has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption 
of  behavioral  patterns,  including,  but 
not  limited  to.  migration,  breathing, 
nursing,  breeding,  feeding,  or 
sheltering." 

As  a  result  of  1986  amendments  to  the 
Act,  we  amended  50  CFR  18.27  (i.e.. 
regtUations  governing  small  takes  of 
marine  mammals  incidental  to  specified 
activities)  with  a  final  rule  published  on 
September  29. 1989.  Section  18.27(c) 
mcluded.  among  other  things,  a  revised 
definition  of  "negligible  impact"  and  a 
new  definition  for  "unmitigable  adverse 
impact"  as  follows.  Negligible  impact  is 
an  impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 


recruitment  or  survival.  Unmitigable 
adverse  impact  means  an  impact 
resulting  from  the  specified  activity: 

(1)  That  is  likely  to  reduce  the 
availability  of  the  species  to  a  level 
insufficient  for  a  harvest  to  meet 
subsistence  needs  by: 

(i)  Causing  the  marine  mammals  to 
abandon  or  avoid  hunting  area, 

(ii)  Direcdy  displacing  subsistence 
users,  or 

(iii)  Placing  physical  barriers  between 
the  marine  mammals  and  the 
subsistence  hunters,  and 

(2)  That  cannot  be  sufficiently 
mitigated  by  other  measures  to  increase 
the  availability  of  marine  mammals  to 
allow  subsistence  needs  to  be  met. 

Industry  conducts  activities  such  as 
oil  and  gas  exploration,  development, 
and  production  in  marine  mammals 
habitat,  and  risks  violating  the 
prohibitations  on  the  taking  of  marine 
mammals.  Although  there  is  no  legal 
requirements  for  Industry  to  obtain 
incidental  take  authority,  Industry  has 
chosen  to  seek  authorization  to  avoid 
the  uncertainties  associated  with 
conducting  activities  in  marine  manmial 
habitat.  Along  with  their  request  for 
incidental  take  authority.  Industry  has 
also  developed  and  implemented  polar 
bear  conservation  measures. 

On  December  17,  1991,  BP 
Exploration  [Alaska),  Inc.,  for  itself  and 
for  Amerada  Hess  Corporation,  Amoco 
Production  Company.  ARCO  Alaska. 
Inc.,  CGG  American  Service,  Inc., 
Conoco  Inc.,  Digicon  Geophysical  Corp.. 
Exxon  Corporation.  GECO  Geophysical 
Co..  Halliburton  Geophysical  Service. 
Inc.,  MobU  Oil  Corporation.  Northern 
Geophysical  of  America  Western. 
Texaco  Inc.,  Unocal  Corporation,  and 
Geophysical  Company  requested  that 
we  promulgate  regulations  pursuant  to 
Section  101(a)(5)  of  the  Act, 

The  geographic  region  defined  in 
Industry's  1991  application  included 
offshore  waters  begiiming  at  a  north/ 
south  line  at  Barrow.  Alaska,  east  to  the 
Canadian  border,  including  all  Alaska 
state  waters  and  Outer  Continental  Shelf 
(DCS)  waters.  The  onshore  region  was 
defined  by  the  name  north/south  line  at 
Barrow,  extending  25  miles  inland  and 
east  to  the  Canning  River.  The  Arctic 
National  Wildlife  Refuge  was  excluded 
from  the  proposal. 

On  November  16, 1993  (58  FR  60402), 
we  issued  final  regulations  to  allow  the 
incidental,  but  not  intentional,  take  of 
small  numbers  of  polar  bears  and  Pacific 
walrus  when  such  taking(s)  occurred 
during  Industry  activities  during  year- 
round  operations  in  the  Beaufort  Sea 
Region  as  described  in  the  preceding 
paragraph.  The  regulations  were  issued 
for  18  months.  At  the  same  time,  the 


Secretary  of  the  Interior  directed  us  to 
develop,  then  begin  implementation  of, 
a  polar  bear  habitat  conservation 
strategy  before  extending  the  regulations 
beyond  the  initial  18  months  for  a  total 
5-year  period  as  allowed  by  the  Act.  Wo 
developed  The  Habitat  Conservation 
Strateg}'  for  Polar  Bears  in  Alaska  to 
ensure  that  the  regulations  met  with  the 
intent  of  the  1973  International 
Agreement  on  the  Conservation  of  Polar 
Bears.  On  August  17,  1995,  we  issued 
the  final  rule  and  notice  of  availability 
of  a  completed  final  polar  bear  habitat 
conservation  strategy  (60  FR  42805).  We 
then  extended  the  regulations  for  an 
additional  42  months  to  expire  on 
December  15,  1998. 

On  August  28,  1997,  BP  Exploration 
(Alaska),  Inc.,  submitted  a  petition  for 
itself  and  for  ARCO  Alaska,  Inc.,  Exxon 
Corporation,  and  Western  Geophysical 
Company  for  rulemaking  pursuant  to 
Section  101(a)(5)(A)  of  the  Act.  and 
Section  553(e)  of  the  Administrative 
Procedure  Act  (APA).  Their  request 
sought  regulations  to  allow  the 
incidental,  but  not  intentional,  take  of 
small  numbers  of  polar  bears  and  Pacific 
walrus  when  takings  occurred  during 
Industry  operations  in  Arctic  Alaska. 
Specifically,  they  requested  an 
extension  of  the  incidental  take 
regulations  beginning  at  50  CFR  18.121 
for  an  additional  5-year  term  from 
December  16. 1998.  through  December 
15.  2003.  The  geographic  extent  of  the 
request  was  the  same  as  that  of 
previously  issued  regulations  beginning 
at  50  CFR  18.121  that  were  in  effect 
through  December  15. 1998  (see  above). 

The  petition  to  extend  the  incidental 
take  regulations  included  two  new  oil 
fields  (Northstar  and  Liberty).  Plans  to 
develop  each  field  identified  a  need  for 
an  offshore  gravel  island  and  a  buried 
subsea  pipeline  to  transport  crude  oil  to 
existing  onshore  infrastructiu^.  Based 
on  preUminary  information  related  to 
subsea  pipelines  published  in  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Northstar  project,  we  were 
unable  to  make  a  finding  of  negligible 
impact  and  issue  regulations  for  the  full 
5-year  period.  The  information 
published  in  the  Northstar  DEIS 
suggested  that  the  probability  of  an  oil 
spill  was  21-23  percent  over  the  life  of 
the  project,  and  that  up  to  30  polar  bears 
could  be  killed  by  a  spill. 

On  November  17. 1998.  we  published 
proposed  regulations  (63  FTl  63812)  to 
allow  the  incidental,  unintentional  take 
of  small  numbers  of  polar  bears  and 
Pacific  walrus  in  the  Beaufort  Sea  and 
northern  coast  of  Alaska.  On  January  28, 
1999,  we  issued  final  regulations 
effective  through  January  30,  2000, 
These  regulations  do  not  authorize  the 


incidental  take  of  polar  bears  and 
Pacific  walrus  during  construction  or 
operation  of  subsea  pipelines  in  the 
Beaufort  Sea. 

Subsequent  to  (anuary  28, 1999.  the 
US  Army  Corps  of  Engineers  finalized 
the  Northstar  Environmental  Impact 
Statement  in  February  1999. 
Construction  of  the  Northstar  gravel 
island  and  subsea  pipeline  are 
scheduled  for  the  winter  of  1999-2000. 
with  production  beginning  in  the  latter 
half  of  2000.  The  Liberty  development 
is  proposed  for  early  2003.  The 
Department  of  the  Interior's  Minerals 
Management  Service  (MMS)  has 
published  a  Preliminary  Draft  EIS,  and 
a  Draft  EIS  is  currenUy  in  preparation. 

Summary  of  Current  Request 

The  proposed  regulations  respond  to 
the  August  28,  1997,  request  by  BP 
Exploration  (Alaska).  Inc.  for  the 
extension  of  incidental  take  regulations. 
Thai  request  was  for  a  period  of  5  years, 
from  December  16, 1998,  through 
December  15.  2003.  As  previously 
mentioned,  we  issued  regulations  for  I 
year  that  will  expire  on  January  30, 
2000.  The  current  proposal  addresses 
the  time  period  from  January  31,  2000, 
through  January  3],  2003 

Description  of  Proposed  Regulations 

Due  to  the  preliminary  nature  of  the 
Liberty  environmental  assessment,  we 
are  unable  to  evaluate  the  potential 
impact  of  that  development  at  this  time. 
These  proposed  regulations  are  for  a  3- 
year  period  from  January  31,  20O0. 
through  January  31,  2003,  and  include 
consideration  of  subsea  pipeline 
activities  associated  with  the  Northstar 
project.  The  proposed  regulations  will 
allow  Industry  to  incidentally  take  polar 
bear  and  Pacific  walrus  within  the  same 
area  as  covered  by  our  previous 
regulations:  defined  by  a  north/south 
line  at  Barrow.  Alaska,  including  all 
Alaska  State  waters  and  OCS  waters, 
and  east  of  that  line  to  the  Canadian 
border:  with  the  onshore  region  being 
the  same  north/south  line  at  Barrow,  25 
miles  inland  and  east  to  the  Canning 
River.  Once  again,  the  Arctic  National 
Wildlife  Refuge  is  excluded  from  the 
proposal. 

Tne  proposed  regulations  do  not 
authorize  the  actual  activities  associated 
with  oil  and  gas  exploration, 
development,  and  production,  but 
rather  authorize  the  incidental, 
unintentional  take  of  small  numbers  of 
polar  bears  and  Pacific  walrus 
associated  with  those  activities.  The 
MMS  and  the  Bureau  of  Land 
Management  are  responsible  for 
permitting  activities  associated  with  oil 
and  gas  activities  in  Federal  waters  and 


on  Federal  lands,  respectively,  and  the 
State  of  Alaska  is  responsible  for 
activities  on  Slate  lands  and  in  Slate 
waters. 

As  in  previous  regulations,  the 
proposed  rule  requires  an  applicant  to 
obtain  a  Letter  of  Authorization  (LOA) 
to  conduct  exploration,  development, 
and  production  activities  pursuant  to 
the  regulations.  Each  group  or 
individual  conducting  an  oil  and  gas 
industr>'-related  activity  within  the  area 
covered  by  these  regulations  mav 
request  an  LOA. 

Further,  applicants  for  LOAs  must 
submit  a  plan  to  monitor  the  effects  on 
polar  bear  and  walrus  that  are  present 
during  the  authorized  activities. 
Applicants  for  LOAs  must  also  include 
a  Plan  of  Cooperation.  The  purpo.se  of 
the  Plan  is  to  ensure  that  the  impact  of 
oil  and  gas  activity  on  the  availability  of 
the  species  or  slock  for  subsistence  uses 
continue  to  be  negligible.  The  Plan  must 
provide  the  procedures  on  how  Industry 
will  work  with  the  affected  Native 
communities  and  what  actions  will  be 
taken  to  avoid  interference  with 
subsistence  hunting  of  polar  bear  and 
walrus. 

Each  request  for  an  LOA  is  evaluated 
on  the  specific  activity  and  the  specific 
location,  and  we  condition  each  LOA 
for  that  activity  and  location  if 
necessary.  For  example,  a  request  to 
conduct  activities  on  barrier  islands 
with  active  polar  bear  dens  or  a  history 
of  polar  hear  denning  will  be 
conditioned  lo  avoid  the  area  until  after 
the  bears  normally  exit  their  dens. 

Description  of  Activity 

In  accordance  with  50  CFR  18.27, 
Industry  has  submitted  a  request  for  the 
promulgation  of  incidental  take 
regulations  pursuant  to  Section 
101(a)(b)(A)  of  the  Act.  Activities 
covered  in  this  proposed  rule  include 
exploration,  development,  and 
production  of  oil  and  gas,  as  well  as 
wildlife  monitoring  associated  with 
these  activities. 

Exploration  activities  include 
geological  and  geophysical  surveys, 
which  may  involve  geotechnical  site 
investigation,  reflective  seismic 
exploration,  vibrator  seismic  data 
collection,  air  gun  and  water  gim 
seismic  data  collection,  explosive 
seismic  data  collection,  geological 
siuveys.  and  drilling  operations. 
Drilling  operations  include  drill  ships, 
floating  drill  platforms  such  as  the 
Kulluk,  ice  pads,  artificial  islands, 
caisson-retained  islands,  and  two  types 
of  bottom-founded  structures,  concrete 
island  drilling  system,  and  single  steel 
drilling  caisson. 


A  large  number  of  variables  influence 
exploration  activities,  therefore, 
predictions  as  to  the  exact  dates  and 
locations  of  exploratory  operations  thai 
will  take  place  over  the  next  3  years 
would  be  speculative.  However, 
requests  for  LOAs  must  include  specific 
details  regarding  dates,  duration,  and 
geographic  locations  of  proposed 
activities. 

Alaska's  North  Slope  encompasses  an 
area  88,280  square  miles  and  contains 
13  separate  oil  and  gas  fields  in 
production:  Prudhoe  Bay.  North 
Prudhoo  Bay  Slate,  Kuparuk,  Endicott, 
Point  McIntvTe,  Lisbumc,  Milne  Point, 
Cascade,  West  Beach,  Niakuk,  Schrader 
Bluff,  Badami  and  Sag  Delta  North 
Additional  discoveries  have  been  made 
at  the  Northstar  and  Apline  fields,  both 
of  which  are  now  in  the  development 
phase.  Discovery  has  also  been  made  at 
the  Liberty  site,  where  development  is 
planned  for  2003. 

During  the  period  covered  by  the 
proposed  regulations,  we  anticipate  a 
similar  level  of  activity  at  existing 
production  facilities  as  during  the 
previous  6  years.  One  notable  difference 
is  the  new  Northstar  project,  the  first 
offshore  production  facility  on  the 
North  Slope,  and  the  only  offshore 
production  facility  considered  in  this 
proposal. 

Biological  InlbrmaUon 

Pacific  Walrus 

Pacific  wahus  [Odobenus  rosmarus) 
typically  inhabit  the  waters  of  the 
Chukdii  and  Bering  seas.  Most  of  the 
population  congregates  near  the  ice  edge 
of  the  Chukchi  Sea  pack  ice  west  of 
Point  Barrow  during  the  summer.  In  the 
winter,  walrus  inhabit  the  pack  ice  of 
the  Bering  Sea.  with  concentrations 
occurring  m  the  Gulf  of  Anadyr,  south 
of  St.  LawTence  Island,  and  south  of 
Nunivak  Island. 

Walrus  occur  infiequenUy  in  the 
Beaufort  Sea.  Data  from  our  marking. 
Tagging,  and  Reporting  Program  show- 
that,  from  1994  through  1997.  73  walrus 
were  reported  killed  by  Barrow  hunters. 
Tagging  certificates  show  that  nearly  all 
of  the  73  walrus  were  taken  west  of 
Barrow.  In  4  years  of  monitoring 
Industry's  activities  in  the  Beat^ort  Sea. 
on-site  monitors  have  observed  only  two 
walrus. 

Polar  Bear 

Polar  bears  (t'rsus  maritimus)  occur 
in  the  Northern  hemisphere,  where  their 
distribution  is  circumpoiar.  and  they 
five  in  close  association  with  polar  ice. 
In  Alaska,  their  distribution  extends 
from  south  of  the  Bering  Strait  to  the 
U.S. -Canada  border.  Two  stocks  occtir 
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ID  Alaska:  the  Chukchi/Bering  seas 
stock,  whose  size  is  unlmown;  and  the 
Southern  Beaufort  Sea  stock,  which  was 
estimated  in  t992  to  number  about 
1,800  bears. 

Females  without  dependent  cubs 
breed  in  the  spring  and  enter  maternity 
dens  by  late  November.  Females  with 
cubs  do  not  mate.  An  average  of  two 
cubs  are  usually  bom  in  December,  and 
the  family  group  emerges  from  the  den 
in  late  March  or  early  April.  Only 
pregnant  females  den  for  an  extended 
period  during  the  winter;  however, 
other  polar  bears  may  burrow  out 
depressions  to  escape  harsh  winter 
winds.  The  average  reproduction 
interval  for  polar  bear  is  3—4  years.  The 
maximum  reported  age  of  reproduction 
in  Alaska  is  18  years.  Based  on  these 
data,  a  polar  bear  may  produce  about  10 
cubs  in  her  lifetime. 

The  fur  and  blubber  of  the  polar  bear 
protect  it  from  the  cold  air  and  frigid 
water.  Newly  emerged  cubs  of  the  year 
may  not  have  a  sufficient  layer  of 
blubber  to  maintain  body  heat  when 
immersed  in  water  for  long  periods  of 
time.  Cubs  abandoned  prior  to  the 
normal  weaning  age  of  2.5  years  Ukely' 
will  not  s\irvive. 

Ringed  seals  [Phoca  hispida)  are  the 
primary  prey  species  of  the  polar  bear; 
however,  occasionally,  polar  bears  hunt 
bearded  seals  [Erignatbus  barbatus)  and 
walrus  calves.  Polar  bears  also  scavenge 
on  marine  mammal  carcasses  washed 
up  on  shore,  and  eat  non-food  items 
such  as  styrofoam.  plastic,  car  batteries, 
antifreeze,  and  lubricating  fluids. 

Polar  bears  have  no  natural  predators, 
and  they  do  not  appear  to  be  prone  to 
death  by  disease  or  parasites.  The  most 
significant  source  of  mortaUty  is 
humans.  Since  1972.  with  the  passage  of 
the  Act,  only  Alaska  Natives  are  allowed 
to  hunt  polar  bears  in  Alaska.  Bears  are 
used  for  subsistence  purposes  such  as 
the  manufacture  of  handicraft  and 
clothing  items.  The  Native  harvest 
occiu«  without  restrictions  on  sex,  age, 
number,  or  season,  providing  the 
population  is  not  depleted  and  takes  are 
non-wasteful.  From  1980-1997.  the  total 
annual  harvest  in  Alaska  averaged  103 
bears.  The  majority  of  this  harvest  (70 
percent)  came  from  the  Chukchi  and 
Bering  seas  area. 

Polar  bears  in  the  near  shore  Alaskan 
Beaufori  Sea  are  widely  distributed  in 
low  numbers  across  the  area  with  an 
average  density  of  about  one  bear  per  30 
to  50  square  miles.  However,  polar  bears 
have  been  observed  congregating  on 
barrier  islands  in  the  fall  and  winter 
because  of  available  food  and  favorable 
environmental  conditions.  Polar  bears 
will  occasionally  feed  on  bowhead 
whale  carcasses  on  barrier  islands.  In 


November  1996,  biologists  6«m  the  U.S. 
Geological  Survey  observed  28  polar 
bears  near  a  bowhead  whale  carcass  on 
Cross  Island,  and  approximately  11 
polar  bears  within  a  2-mile  radius  of 
another  bowhead  whale  carcass  near  the 
village  of  Kaktovik  on  Barter  island.  \n 
October  1997.  we  observed  47  polar 
bears  on  barrier  islands  and  the 
mainland  from  Prudhoe  Bay  to  the 
Canadian  border,  a  distance  of 
approximately  100  miles. 

Eflects  of  Oil  and  Gas  Industry 
Activities  on  Marine  Mammals  and  on 
Subsistence  Uses 

Pacific  Walrus 

Oil  and  gas  industry  activities  that 
generate  noise  such  as  air  and  vessel 
traffic,  seismic  surveys,  ice  breakers, 
supply  ships,  and  drilling  may  frighten 
or  displace  Pacific  walrus.  As 
previously  stated  in  this  document,  the 
primary  range  of  the  Pacific  walrus  is 
west  of  Point  Barrow.  Pacific  walrus  do 
not  normally  range  into  the  Beaufort 
Sea.  Occasionally,  a  single  walrus  may 
be  sighted  east  of  Point  Barrow.  From 
1994  to  1997,  two  Pacific  walrus  were 
sighted  during  an  open-water  seismic 
program.  The  program  was  conducted  in 
the  vicinity  of  Gwyder  Bay 
approximately  10  miles  west  of  Prudhoe 
Bay.  Marine  mammal  monitors  sighted 
one  sub-adult  walrus  approximately  5 
miles  northwest  of  Howe  Island  and  BP 
Exploration's  Endicott  Unit.  The 
second,  a  single  adult  walrus,  was 
observed  from  a  survey  aircraft 
approximately  20  miles  north  of  Pingok 
Island. 

In  winter,  Pacific  walrus  inhabit  the 
pack  ice  of  the  Bering  Sea.  As  the  winter 
range  of  the  Pacific  walrus  is  well 
beyond  the  geographic  area  covered  by 
these  regulations,  we  do  not  expect  any 
impacts  to  walrus  from  oil  and  gas 
activities  during  winter. 

If  walrus  are  present,  their  movements 
may  be  affected  by  stationary  drilling 
structures.  Walrus  are  attracted  to 
certain  activities  and  are  repelled  from 
others  by  noise  or  smell.  In  1989  an 
incident  occurred  during  a  drilling 
operation  in  the  Chukchi  Sea  where  a 
young  walrus  surfaced  in  the  center 
hole  (i.e.,  moonpool)  of  a  drill  ship.  The 
crew  used  a  cargo  net  to  remove  the 
walrus  from  the  drilling  area,  alter 
which  the  walrus  left  the  scene  of  the 
incident  and  was  not  seen  again.  No 
similar  incidents  W^ve  been  reported  in 
the  area  of  the  proposed  regulations. 

Seismic  surveys  generally  take  place 
on  solid  ice  or  in  open  water.  Since 
walrus  activity  occurs  near  the  ice  edge, 
interactions  between  walrus  and  seismic 
surveys  are  unlikely. 


Due  to  the  small  number  of  walrus  in 
the  area  covered  by  the  proposed 
regulations,  oil  and  gas  industry 
activities  will  not  result  in  more  than  a 
negUgible  impact  on  this  species. 

Subsistence  Use  of  Pacific  Walrus 

As  the  primary  range  of  Pacific  walrus 
is  west  and  south  of  the  Beaufort  Sea. 
it  is  not  surprising  that  few  walrus  are 
harvested  in  the  Beaufort  Sea  along  the 
northern  coast  of  Alaska.  Walrus 
constitute  a  small  portion  of  the  total 
marine  mammal  harvest  for  the  village 
of  Barrow.  In  the  past  6  years,  73  walrus 
were  reported  taken  by  Barrow  hunters. 
Reports  indicate  that  all  but  1  of  the  73 
walrus  were  taken  west  of  Point  Barrow, 
beyond  the  limits  of  the  incidental  take 
regulations.  Hunters  from  Nuiqsut  and 
Kaktovik  do  not  normally  hunt  walrus 
east  of  Point  Barrow  and  have  taken 
only  one  walrus  in  the  last  10  years. 

Polar  Bear 

In  the  southern  Beaufort  sea.  polar 
bears  spend  the  majority  of  their  lives 
on  the  ice,  which  limits  the  opporttmity 
for  impacts  from  Industry.  For  example, 
although  polar  bears  have  been 
documented  in  open  water,  miles  from 
the  ice  edge  or  ice  floes,  it  is  a  relatively 
rare  occurrence.  Therefore,  exploration 
activities  in  the  open-water  season  will 
not  have  more  than  a  negligible  impact 
on  the  polar  bear. 

Polar  bears  also  spend  a  limited 
amount  of  time  on  land,  coming  ashore 
to  feed,  den,  or  move  to  other  areas.  At 
time  when  the  ice  edge  is  near  shore 
and  then  quickly  retreats  northward, 
bears  may  remain  along  the  coast  or  on 
barrier  islands  for  several  weeks  until 
the  ice  returns.  For  those  brief  periods, 
there  is  increased  likelihood  of 
interactions  between  polar  bears  and 
Industry  activities.  We  have  found  that 
polar  bear  interaction  planning  and 
training  requirements  of  the  LOA 
process  have  increased  polar  bear 
awareness,  and  have  helped  minimize 
these  encounters.  For  example,  in  1999 
Exxon  terminated  work  on  Flaxman 
Island  due  to  the  presence  of  several 
polar  bears  in  the  vicinity  of  their  work 
area. 

Disturbances  to  denning  females, 
either  on  land  or  on  ice,  are  of  particular 
concern.  As  part  of  the  LOA  application 
for  seismic  surveys  during  denning 
season.  Industry  provides  us  with  the 
proposed  seismic  survey  routes.  To 
minimize  the  likelihood  of  disturbance 
of  denning  females,  we  evaluate  these 
routes  along  with  information  about 
known  polar  bear  dens,  historic  denning 
sites,  and  probable  denning  habitat.  A 
standard  condition  of  LOAs  requires 
Industry  to  maintain  a  one-mile  buffer 


between  survey  activities  and  known 
denning  sites.  In  addition,  we  may 
require  Industry  to  avoid  denning 
habitat  until  bears  have  left  their  dens. 
To  further  reduce  the  potential  for 
disturbance  to  denning  females,  we  are 
conducting  research  in  cooperation  with 
Industn.'  to  evaluate  the  use  of  remote 
sensing  techniques,  such  as  Forward 
Looking  Infrared  (FLIR)  imagery  to 
detect  active  dens. 

Industry  activities  that  occur  on  or 
near  the  ice  have  greater  possibility  for 
encountering  polar  bears.  Depending 
upon  the  circumstances,  bears  can  be 
either  repelled  from  or  attracted  to 
sounds,  smells,  or  sights  associate  with 
there  activities.  As  mentioned  above, 
the  LOA  process  requires  the  applicant 
to  develop  a  polar  bear  interaction  plan 
for  each  operation.  These  plans  outline 
the  steps  the  applicant  will  take  to 
minimize  impacts,  such  as  garage 
disposal  procedures  to  reduce  the 
attraction  of  polar  bears.  Interaction 
plans  also  outline  the  chain  of 
command  for  responding  to  a  polar  bear 
sighting.  In  addition  to  interaction 
plans.  Industry  personnel  participate  in 
polar  bear  interaction  training  while  on 
site.  The  result  of  these  polar  bear 
interaction  plans  and  training  is  that 
when  a  bear  encounters  Industry 
activities,  it  is  detected  quickly,  and 
responded  to  appropriately.  Most  often, 
this  involves  deterring  the  bear  from  the 
site,  with  minimal  effect.  Without  such 
plans  and  training,  the  undesirable 
outcome  could  be  lethal  lake  in  defense 
of  human  Ufe. 

Over  the  span  of  our  incidental  take 
regulations,  Industry  reported  103  polar 
bear  sightings.  Of  these,  only  29  were 
instances  where  a  bear  was  attracted  to 
and/or  deterred  bom  the  site.  We  have 
no  indication  that  encounters  which 
merely  alter  the  behavior  and  movement 
of  individual  bears  have  any  long-term 
effects  on  those  bears.  It  is  therefore 
unlikely  that  the  small  number  of 
benign  encounters  between  polar  bears 
and  Industry  would  have  a  significant 
overall  effect  on  the  population. 

No  lethal  takes  have  occurred  during 
the  period  covered  by  incidental  take 
regulations.  Even  before  regulations 
were  issued,  lethal  takes  by  Industn' 
were  a  rare  occurrence.  Since  1968, 
there  have  been  two  documented  cases 
of  lethal  take  of  polar  bears  associated 
with  oil  and  gas  activities.  In  both 
instances,  the  lethal  take  was  in  defense 
of  human  life. 

Oil  Spills 

In  addition  to  routine  operations,  the 
potential  exists  for  polar  bears  to  be 
impacted  by  oil  spills.  Spills  of  crude 
oU  and  petroleum  products  associated 


with  onshore  production  facilities  are 
usually  minor  spills  that  are  contained 
and  removed  upon  discovery.  As  polar 
bears  spend  the  majority  of  their  time 
onshore,  they  are  unlikely  to  encounter 
oil  from  an  onshore  spill. 

Oil  spills  are  of  concern  in  the  marine 
environment,  where  spilled  oil  will 
accumulate  at  the  ice  edge,  in  leads,  and 
similar  areas  of  importance  to  polar 
bears.  Oil  spilled  from  offshore 
production  activities  was  not 
considered  in  our  previous  regulations. 
The  Northstar  Project  will  transport 
crude  oil  from  a  reconstructed  gravel 
island  in  the  Beaufort  Sea  to  shore  via 
a  5.96-miie  buried  subsea  pipeline.  The 
pipeline  will  be  buried  in  a  trench  in 
the  sea  floor  deep  enough  to  reduce  the 
risk  of  damage  from  ice  gouging  and 
strudel  scour.  Construction  of  Northstar 
will  begin  in  the  vidnter  of  1999-2000, 

Polar  bears  are  at  risk  from  an  oil  spill 
in  the  Beaufort  Sea.  Limited  data  from 
a  Canadian  study  suggest  that  polar 
bears  experimentally  oiled  with  crude 
oil  may  die.  This  finding  is  consistent 
with  what  is  known  of  other  marine 
mammals  that  rely  on  their  fur  for 
insulation.  The  Northstar  FEIS 
concluded  that  mortality  of  up  to  30 
polar  bears  could  occur  as  the  result  of 
an  oil  spill  greater  than  1 .000  barrels. 
This  estimate  was  based  on  observations 
of  aggregations  of  polar  bears  on  barrier 
islands  in  the  Beaufort  Sea. 

Two  independent  lines  of  evidence 
support  our  determination  that  only  a 
negligible  impact  to  the  Beaufort  Sea 
polar  bear  stock  will  occur  from 
Northstar.  one  largely  anecdotal,  and  the 
other  quantitative.  The  largely  anecdotal 
information  is  based  on  observations  of 
polar  bear  aggregations  on  barrier 
islands  and  coastal  areas  in  the  Beaufort 
Sea.  This  information  suggests  that 
polar  bear  aggregations  may  occur  for 
brief  periods  in  the  fall.  The  presence 
and  duration  of  these  aggregations  are 
influenced  by  the  presence  of  sea  ice 
near  shore  and  the  availabiUty  of  marine 
mammal  carcasses,  notably  bowhead 
whales.  In  order  for  significant  impacts 
to  polar  bears  to  occur,  an  oil  spill 
would  have  to  occur,  an  aggregation  of 
bears  would  have  to  present,  the  spill 
would  have  to  contact  the  aggregation, 
and  many  of  the  bears  would  have  to  be 
killed.  We  believe  the  probability  of  all 
these  events  occurring  simultaneously  is 
low. 

The  quantitative  rationale  for 
negligible  impact  is  based  on  a  risk 
assessment  that  considered  oil  spill 
probabiUty  estimates  for  the  Northstar 
Project,  an  oil  spill  trajectory  model, 
and  a  polar  bear  distribution  model.  The 
Northeast  FEIS  provides  estimates  of  the 
probabiUty  that  one  or  more  spills 


greater  than  1 .000  barrels  of  oil  will 
occiu-  over  the  project's  life  of  1 5  vears. 
We  consider  here  only  spill 
probabilities  for  the  drilling  platform 
and  subsea  pipeline  as  these  are  the 
spill  locations  that  would  affect  polar 
bears.  When  calculated  for  the  3-year 
period  covered  by  the  proposed 
regulations,  we  estimate  the  likelihood 
of  one  or  more  spills  greater  than  1 ,000 
barrels  in  size  occurring  in  the  marine 
environment  is  3-10  percent. 

Applied  Sciences  Associates.  Inc, 
was  contracted  by  BP  Exploration  Inc,  to 
run  the  OILMAP  oil  spill  trajectory 
model.  The  size  of  the  modeled  spill 
was  set  at  3,600  barrels,  simulating 
rupture  and  drainage  of  the  entire 
subsea  pipeline.  Each  spill  was  modeled 
by  tracking  the  location  of  100 
"spillets. "  each  representing  36  barrels 
Spillets  were  driven  by  wmd.  and  their 
movements  affected  by  the  presence  of 
sea  ice.  Open  water  and  broken  ice 
scenarios  were  each  modeled  with  250 
simulations.  A  solid  ice  scenario  was 
also  modeled,  in  which  oil  was  trapped 
beneath  the  ice  and  did  not  spread.  In 
this  event,  we  found  it  unlikely  that 
polar  bears  would  contact  oil,  and 
removed  this  scenario  from  further 
analysis.  Each  simulation  was  run  for  9fi 
hours  with  no  cleanup  or  containment 
efforts  simulated.  At  die  end  of  each 
simulation,  the  size  and  location  of  each 
-spill  was  represented  in  a  geographic 
information  system  (CIS). 

Telemetry  data  suggest  that  polar 
bears  are  «videly  distributed  in  low 
numbers  across  the  Beaufort  Sea  with  a 
density  of  about  one  bear  per  30-50 
square  miles.  The  U.S.  Geological 
Survey.  Biological  Resources  Division, 
developed  a  polar  bear  distribution 
model  based  on  extensive  telemetry  data 
that  estimates  the  number  of  bears 
expected  to  occur  within  a  grid  of  the 
Beaufort  Sea  with  a  cell  size  of  0.25 
km".  Each  of  the  simulated  oil  spills  was 
overlaid  with  the  polar  bear  distribution 
grid.  If  a  spillet  passed  through  a  grid 
cell,  the  bears  in  that  cell  were 
considered  killed  by  the  spill.  In  the 
open  water  scenario,  the  estimated 
number  of  bears  killed  ranged  from  less 
than  1  to  78.  with  a  median  of  8  In  the 
broken  ice  scenario,  results  ranged  from 
less  than  1  to  108.  with  a  median  of  21. 
These  results  are  based  on  an  "average" 
distribution  of  polar  bears  and  do  not 
include  potential  aggregations  of  bears 

We  estimated  Ihelikelihood  of 
occurrence  of  mortality  for  various 
numbers  of  bears  by  multiplying  the 
probabiliU-  of  mortality  by  the  spill 
probability  for  each  period  for  the  year, 
and  summing  those  probabilities  over 
the  entire  year.  We  calculate  that  the 
probabiUty  of  a  spill  that  woidd  cause 
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mortality  of  one  or  more  bears  is  0.9-3.1 
percent.  As  the  threshold  number  of 
bears  is  increased,  the  lilceiihood  of  that 
event  decreases.  Thus  the  probability  of 
a  spill  that  would  cause  a  mortality  of 
5  or  more  bears  is  0.7-2.5  percent;  for 
10  or  more  bears  is  0.6-2.0  percent;  and 
for  20  or  more  bears  is  0.3-1  percent. 

The  greatest  source  of  uncertainty  in 
our  calculations  is  the  probability  of  an 
oil  spill  occurring  The  oil  spill 
probability  estimates  for  the  Northstar 
Project  were  calculated  using  data  for 
subsea  pipelines  outside  of  Alaska  and 
outside  of  the  Arctic.  These  spill 
probability  estimates,  therefore,  do  not 
reflect  conditions  that  are  routinely 
encountered  in  the  Arctic,  such  as 
permafrost,  ice  gouging,  and  strudel 
scour.  They  may  include  other 
conditions  unlikely  to  be  encountered 
in  the  Arctic,  such  as  damage  from 
anchors  and  trawl  nets.  Consequently, 
there  is  some  uncertainty  about  the 
validity  of  oil  spill  probabilities  as 
presented  in  the  North.star  FEIS. 
However,  if  the  probability  of  a  spill 
were  actually  twice  the  estimated  value, 
the  probability  of  a  spill  that  would 
cause  a  mortality  of  one  or  more  bears 
is  still  low  (about  6  percent). 

This  analysis  is  dependent  on 
niunerous  assumptions,  some  of  which 
underestimate,  while  others 
overestimate,  the  potential  risk  to  polar 
bears.  These  include  variation  in  spill 
probabilities  during  the  year,  the  length 
of  time  the  oil  spill  trajectory  model  was 
run,  whether  or  not  containment 
occurred  during  the  trajectory  model, 
lack  of  efforts  to  deter  wildlife  during 
the  model  runs,  contact  with  a  spillet 
constitutes  mortality,  aggregations  of 
bears  not  included,  etc.  We  determined 
that  the  assumptions  that  would 
overestimate  and  underestimate 
mortalities  were  generally  in  balance. 

We  conclude  that  if  an  oil  spill  were 
to  occtir  during  the  fall  of  spring  broken- 
ice  periods,  there  could  be  a  significant 
impact  to  polar  bears.  However,  in 
balancing  the  level  of  impact  with  the 
probability  of  occurrence,  we  conclude 
that  the  probability  of  serious  impacts 
(large-volume  spills  that  cause  high 
polar  bear  mortalities)  is  low.  Therefore 
we  conclude  that  the  effect  of  operations 
associated  with  the  Northstar 
development  will  have  a  negligible 
impact  on  polar  bears. 

Subsistence  Use  of  Polar  Bear 

Within  the  area  covered  by  the 
proposed  reguladons.  polar  bears  are 
taken  in  Barrow.  Nuiqsul.  or  Kaktovik; 
however,  it  is  not  considered  a  primary 
subsistence  species  in  these  villages. 
Data  from  our  Marking.  Tagging,  and 
Reporting  Program  indicate  that  from 


July  1. 1993.  to  June  30, 1998,  a  total  of 
94  polar  bears  was  reported  harvested 
by  residents  of  Barrow;  7  by  residents  of 
the  village  of  Nuiqsut;  and  10  by 
residents  of  the  village  of  Kaktovik. 
Himting  success  varies  considerably 
from  year  to  year  because  of  variable  ice 
and  weather  conditions.  Native 
subsistence  polar  bear  hunting  could  be 
affected  by  an  oil  spill.  Hunting  areas 
where  polar  bears  are  historically  taken 
may  be  viewed  as  tainted  bv  an  oil  spill. 

Industry  works  with  local  Native 
groups  to  achieve  a  cooperative 
relationship  betiveen  oij  and  gas 
activities  and  subsistence  activiUes.  The 
Industry  works  with  the  local  Native 
groups  to  develop  a  Plan  of  Cooperation 
to  address  subsistence  mitigation 
measures  to  be  incorporated  into  the 
Industry's  plan  of  operation. 

Cumulative  Effects 

Based  on  past  LOA  monitoring 
reports,  the  level  of  interaction  between 
Industry  and  marine  mammals  (Pacific 
walrus  and  polar  bears)  has  had  a 
negligible  impact  on  these  species. 
Additional  information,  such  as 
subsistence  harvested  levels  and 
incidental  observations  of  polar  bears 
near  shore,  provides  evidence  that  these 
populations  have  not  been  adversely 
affected.  The  projected  level  of  activities 
during  the  period  covered  by  the 
proposed  regulations  (existing  onshore 
development  and  proposed  exploratory 
activities)  are  similar  in  scale  to 
previous  levels.  Therefore,  we  conclude 
that  projected  onshore  activities  will 
have  a  negligible  impact  on  polar  bears 
and  Pacific  walrus. 

While  the  actual  construction  and 
operation  of  (he  Northstar  development 
is  not  expected  to  significantly  increase 
the  impacts  to  Pacific  walrus  and  polar 
bears,  concern  about  potential  oil  spills 
in  the  marine  environment  was  raised  in 
the  Northstar  FEIS.  We  have  analyzed 
the  likelihood  of  an  oil  spill  in  the 
marine  environment  that  would  kill  a 
significant  number  of  polar  bears  and 
found  it  to  be  negligible.  Thus,  after 
considering  the  cumulative  effects  of 
existing  onshore  development,  proposed 
exploratory  activities,  and  the  new 
Northstar  subsea  pipeline,  we  find  that 
these  activities  will  have  a  negligible 
impact  on  polar  bears  and  Pacific 
walrus. 

Conclusions 

Based  on  the  previous  discussion,  we 
propose  the  following  findings 
regarding  this  action: 

Impact  on  Species 

We  find,  based  on  the  best  scientific 
information  available,  the  results  of 


monitoring  data  from  our  previous 
regulations  and  the  results  of  our 
modeling  assessments,  that  the  effects  of 
oil  and  gas  related  exploration, 
development,  and  production  activities 
from  Fanuary  31.  2000.  through  lanuary 
31.  2003.  in  the  Beaufort  Sea  and 
adjacent  northern  coast  of  Alaska  will 
have  a  negligible  impact  on  polar  bears 
and  Pacific  walrus  and  their  habitat.  In 
making  this  proposed  finding,  we  are 
following  Congressional  direction  in 
balancing  the  potential  for  a  significant 
impact  with  the  likelihood  of  that  event 
occurring.  The  specific  Congressional 
direction  that  justifies  balancing 
probabilities  with  impacts  follows: 

If  potential  effects  of  a  specified  activity 
an  conjectural  or  speculative,  a  finding  of 
negligible  impact  may  be  appropriate.  A 
finding  of  negligible  impact  may  also  tie 
appropriate  if  the  probability  of  occurrence  is 
low  but  the  potential  effects  may  be 
signiBcant.  In  this  case,  the  probability  of 
occurrence  of  impacts  must  be  balanced  with 
the  potential  severity  of  harm  to  the  species 
or  slock  when  determining  negligible  impact. 
In  applying  this  balancing  test,  the  Service 
will  thoroughly  evaluate  the  risks  involved 
and  the  potential  impacts  on  marine  mammal 
populations.  Such  determination  will  be 
made  based  on  the  be.st  available  scientiric 
information.  (53  FR  at  8474:  accord.  132 
Cong.  Rec.  S  16305  (Oct.  15.  1986) 

In  the  event  of  a  catastrophic  spill,  we 
would  reassess  the  impacts  to  the  polar 
bear  and  walrus  populations  and 
reconsider  the  appropriateness  of 
authorizations  for  incidental  taking 
through  Section  101(a)(5)(A)  of  the  Act. 

Our  proposed  finding  of  "negligible 
impact"  applies  to  oil  and  gas 
exploration,  development,  and 
production  activities.  The  following  are 
generic  coniiitions  intended  to 
nunimize  interference  with  normal 
breeding,  feeding,  and  possible 
migration  patterns  to  ensure  that  the 
effects  to  the  species  remain  negligible. 
We  may  expand  the  conditions  in  the 
LX3As  based  upon  site-specific  and 
species-specific  reasons. 

(1)  These  regulation  do  not  authorize 
intentional  taking  of  polar  bear  or 
Pacific  walrus. 

(2)For  the  protection  of  pregnant  polar 
bears  during  deiuing  activities  (den 
selection,  birthing,  and  maturation  of 
cubs)  in  known  and  confirmed  denning 
areas.  Industry  activities  will  be 
restricted  in  specific  locations  during 
certain  specified  times  of  the  year. 
These  restrictions  will  be  applied  on  a 
case-by-case  basis  in  response  to  each 
LOA  request.  In  potential  denning  areas, 
we  may  require  pre-activity  surveys 
(e.g..  aerial  surveys)  to  determine  the 
presence  or  absence  of  derming  activity. 

(3)  Each  activity  authorized  by  an 
IX)A  requires  a  site-specific  plan  of 


operation  and  a  site-specific  monitoring 
and  reporting  plan.  The  purpose  of  the 
required  plan  is  to  ensure  that  the  level 
of  activity  and  possible  takes  will  be 
consistent  with  oui  proposed  finding 
that  the  cumulative  total  of  incidental 
takes  will  have  a  negligible  impact  on 
polar  bear  and  Pacific  walrus,  their 
habitat,  and  where  relevant,  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  these  species  for 
subsistence  uses. 

Impact  on  Subsistence  Take 

Vie  propose  to  find,  based  on  the  best 
scientific  information  available,  and  the 
results  of  moiutoring  data,  that  the 
effects  of  oil  and  gas  exploration, 
development,  and  production  activities 
for  the  next  3  years  in  the  Beaufort  Sea 
and  adjacent  northern  coast  of  Alaska 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  polar  bears 
and  Pacific  walrus  for  taking  for 
subsistence  uses. 

Polar  bear  and  Pacific  walrus 
represent  a  small  portion,  in  terms  of 
the  number  of  animals,  of  the  total 
subsistence  harvest  for  the  villages  of 
Barrow,  Nuiqsut,  and  Kaktovik. 
However,  the  low  numbers  do  not  mean 
that  the  harvest  of  these  species  is  not 
important  to  Alaska  Natives.  Prior  to 
receipt  of  an  LOA,  Industry  must 
provide  evidence  to  us  that  a  Plan  of 
Cooperation  has  been  presented  to  the 
subsistence  communities,  the  Eskimo 
Walrus  Commission,  the  Alaska  Nanuuq 
Commission,  and  the  North  Slope 
Borough.  The  plan  will  ensure  that  oil 
and  gas  activities  will  continue  to  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  the  species  or  stock 
for  subsistence  uses.  This  Plan  of 
Cooperation  must  provide  the 
procedures  on  how  Industry  will  work 
with  the  affected  Native  commuiuties 
and  what  actions  will  be  taken  to  avoid 
interference  with  subsistence  hunting  of 
polar  bear  and  walrus. 

If  there  is  evidence  that  oil  and  gas 
activities  will  affect,  or  in  the  future 
may  affect,  the  availability  of  polar  t)ear 
or  walrus  for  take  for  subsistence  uses, 
we  will  reevaluate  our  fiivlings 
regarding  permissible  limits  of  take  and 
the  measures  required  to  ensure 
continued  subsistence  hunting 
opportunities. 

Monitoring  and  Reporting 

Moiutoring  plans  are  required  to 
determine  short-term  and  direct  effects 
of  authorized  oil  and  gas  activities  on 
polar  bear  and  walrus  in  the  Beaufort 
Sea  and  the  adjacent  northern  coast  of 
Alaska.  Monitoring  plans  must  identify 
the  methods  used  to  assess  changes  in 
the  movements,  behavior,  and  habitat 


use  of  polar  bear  and  walrus  in  response 
to  Industry's  activiUes.  Monitoring 
activities  are  summarized  and  reported 
in  a  formal  report  each  year.  The 
applicant  must  submit  an  annual 
monitoring  and  reporting  plan  at  least 
90  days  prior  to  the  initiation  of  a 
proposed  exploratory  activity,  and  the 
applicant  must  subniit  a  final 
monitoring  report  to  us  no  later  than  90 
days  after  completion  of  the  acti\ity.  We 
base  each  year's  monitoring  objective  on 
the  previous  year's  monitoring  results. 

We  require  an  approved  plan  for 
monitoring  and  reporting  the  effects  of 
oil  and  gas  industry  exploration, 
development,  and  production  activities 
on  polar  bear  and  walrus  prior  to 
issuance  of  an  LOA.  Since  development 
and  production  activities  are  continuous 
and  long-term,  upon  approval,  LOAs 
and  their  required  monitoring  and 
reporting  plans  will  be  issued  for  the 
life  of  the  activity  or  until  the  expiration 
of  the  regulations,  whichever  occurs 
first.  Each  year,  prior  to  January  15,  we 
will  require  that  the  operator  submit 
development  and  production  activity 
monitoring  results  of  the  previous  year's 
activity.  We  require  annual  approval  of 
the  monitoring  results  for  continued 
operation  imder  the  LOA. 

Re<]uired  Determinations 

We  have  prepared  a  draft 
Environmental  Assessment  (EA)  in 
conjunction  with  this  proposed 
rulemaking.  Subsequent  to  closure  of 
the  conunent  period  for  this  proposed 
rule,  we  will  decide  whether  this  is  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
Section  102(2)(C)  of  die  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  For  a  copy  of  the  draft 
Environmental  Assessment,  contact  the 
individual  identified  above  in  the 
section  FOH  FURTHER  INFORMATION 
CONTACT. 

This  document  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  1 2866 
(Regulatory  Planning  and  Review).  This 
rule  will  not  have  an  effect  of  SlOO 
million  or  more  on  the  economy:  will 

not  adversely  affect  in  a  materia)  way  .^^..„„._ „.  ^„  .„„.„„„,.,.  , 

the  economy,  productivity,  competition,     potential  applicants  have  not  been 


proposed  rule  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  SlOO 
million  of  more.  Expenses  will  be 
related  to,  but  not  necessarily  limited  to. 
the  development  of  applications  for 
regulations  and  LOAs,  monitoring, 
record  keeping,  and  reporting  activiUes 
conducted  during  Industry  oil  and  gas 
operations,  development  of  polar  bear 
interaction  plans,  and  coordination  with 
Alaska  Natives  to  minimize  effects  of 
operations  on  subsistence  hunting. 
Compliance  with  the  rule  is  not 
expected  to  result  in  additional  costs  to 
Industry  that  it  has  not  already  been 
subjected  to  for  the  previous  6  years. 
Realistically,  these  costs  are  minimal  in 
comparison  to  those  related  to  actual  oil 
and  gas  exploration,  development,  and 
production  operations.  The  actual  costs 
to  Industry  to  develop  the  petition  for 
promulgation  of  regulations  (originally 
developed  in  1997)  and  LOA  requests' 
probably  does  not  exceed  S500,000  per 
year,  short  of  the  "major  rule"  threshold 
that  would  require  preparation  of  a 
regulatory  impact  analysis.  As  is 
presentiy  the  case,  profits  would  accrue 
to  Industry:  royalties  and  taxes  would 
accrue  to  the  Government;  and  the  rule 
would  have  litUe  or  no  impact  on 
decisions  by  Industry  to  relinquish 
tracts  and  write  off  bonus  pav'ments. 

We  have  determined  that  this  rule  is 
not  a  major  rule  under  5  U.S.C.  804(2), 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  The 
proposed  rule  is  also  not  likely  lo  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
government  agencies  or  have  significant 
adverse  effects  on  competition, 
emploj-ment,  productivity,  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  have  also  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  tmder  the  Regulator)' 
Flexibility  Act,  5  U.S.C.  601  et  seq.  Oil 
companies  and  their  contractors 
conducting  exploration,  development, 
and  production  activities  in  Alaska  have 
been  identified  as  the  only  likely 
applicants  under  the  regulations.  These 


jobs,  the  environment,  public  health  of 
safety,  of  State,  local,  or  tribal 
governments  or  communities;  will  not 
create  a  .serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency:  does  not 
alter  the  budgetary  effects  or 
entitiement.  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients;  and  dons  not  raise 
novel  legal  or  policy  issues.  The 


identified  as  small  businesses  The 
analysis  for  this  rule  is  available  fium 
the  person  in  Alaska  identified  above  in 
the  section.  FOR  FURTHER  INFORMATION 
COI«TACT. 

Executive  Order  12866  requires  each 
agency  to  virrite  regulations  that  are  easy 
lo  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  lo  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
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Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example,  §  18.123  When  is 
this  rule  effective?  (5)  Is  the  description 
of  the  rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposed 
rule?  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  that 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  hom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
forpublic  inspection  in  their  entirety, 

Triis  proposed  rule  is  not  expected  to 
have  a  potential  takings  implication 
imder  Executive  Order  12630  because  it 
would  authorize  the  incidental,  but  not 
intentional,  take  of  polar  bear  and 
walrus  by  oil  and  gas  industry 
companies  and  thereby  exempt  these 
companies  from  civil  and  criminal 
liability. 

This  proposed  rule  also  does  not 
contain  poUcies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  13132.  In 
accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.),  this  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  The  Service  has  determined 


and  certifies  pursuant  to  the  Unfimded 
Mandates  Act  that  this  rulemakin^Will 
not  impose  a  cost  of  SlOO  million  or 
more  in  any  given  year  on  local  or  State 
governments  or  private  entities.  This 
rule  will  not  produce  a  Federal  mandate 
of  SlOO  million  or  greater  in  any  year, 
i.e.,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  Service  has  determined 
and  certifies  pursuant  to  the  Unfunded 
Mandates  Act  that  this  rulemaking  will 
not  impose  a  cost  of  SlOO  million  or 
more  in  any  given  year  on  local  or  State 
govenunents  or  private  entities. 

The  Departmental  Solicitor's  Office 
has  determined  that  these  regulations 
meet  the  applicable  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

The  information  collection  contained 
in  this  rule  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et.  seq.)  and 
assigned  clearance  number  1018—0070. 
The  OMB  approval  of  our  collection  of 
this  information  will  expire  in  October 
2001.  The  proposed  section  18.129 
contains  the  public  notice  information — 
including  identification  of  the  estimated 
burden  and  obligation  to  respond — 
required  under  the  Paperwork 
Reduction  Act.  Information  from  our 
Marking.  Tagging,  and  Reporting 
Program  is  cleared  under  OMB  Number 
1018-0066  pursuant  to  the  Paperwork 
Reduction  Act.  For  information  on  our 
Marking,  Tagging,  and  Report  Program, 
see  50  CFR  18.23(f)(12). 

Comments  and  materials  received  in 
response  to  this  action  are  available  for 
public  inspection  during  normal 
working  hours  of  8:00  a.m.  to  4:30  p.m., 
Monday  through  Friday,  at  the  Office  of 
Marine  Manunals  Management,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage.  Alaska  99503. 

List  of  Subjects  in  SO  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska,  Imports,  Indians, 
Marine  manunals.  Oil  and  gas 
exploration.  Reporting  and  record 
keeping  requirements.  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Service  proposes  to 
amend  Part  18,  Subchapter  B  of  Chapter 
1 .  Title  50  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 


PART  IB— MARINE  MAMMALS 

1.  The  authority  citation  of  50  CFR 
part  18  continues  to  read  as  follows:  16 
U.S.C.  1361  e(  seq. 

2.  Revise  Subpart  ]  to  read  as  follows: 

Subpart  J — Taking  of  Marine  Mammals 
Incidental  to  Oil  and  Gas  Exploration, 
Development,  and  Production 
Activities  in  the  Beaufort  Sea  and 
Adjacent  Northern  Coast  of  Alaaka 

Sec. 

18.121  What  specified  activities  does 
this  rule  cover? 

18.122  In  what  specified  geographic 
region  does  this  rule  apply? 

18.123  When  is  this  nUe  effective? 

18.124  How  do  you  obtain  a  Letter  of 
Authorization? 

18.125  What  criteria  does  the  Service 
use  to  evaluate  Letter  of 
Authorization  requests? 

1 8. 1 26  What  does  a  Letter  of 
Authorization  allow? 

18.127  What  activities  are  prohibited? 

18.128  What  are  the  monitoring  and 
reporting  requirements? 

18.129  What  are  the  information 
collection  requirements? 

§18.121     What  specified  activities  does 
ttils  rule  cover? 

Regulations  in  this  subpart  apply  to 
the  incidental,  but  not  intentional,  task 
of  small  numbers  of  polar  bear  and 
Pacific  walrus  by  you  (U.S.  citizens  as 
defined  in  §  18.27(c))  while  engaged  in 
oil  and  gas  exploration,  development, 
and  production  activities  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska.  The  offshore  exploration, 
development,  and  production  facility, 
known  as  Northstart,  is  covered  by  this 
rule.  Further  offshore  development  and 
production,  such  as  the  proposed 
Liberty  project,  is  not  covered  by  this 
rule. 

§  1 8.1 22    In  what  specified  geographic 
region  does  this  rule  apply? 

This  rule  applies  to  the  specified 
geographic  region  defined  by  a  north/ 
south  line  at  Barrow,  Alaska,  and 
includes  all  Alaska  coastal  areas.  State 
waters,  and  Outer  Continental  Shelf 
waters  east  of  that  line  to  the  Canadian 
border  and  an  area  25  miles  inland  from 
Barrow  on  the  west  to  the  Canning  River 
on  the  east.  The  Arctic  National  Wildlife 
Refuge  is  excluded  from  this  rule. 
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§18.123    When  is  this  rule  effective? 

Regulations  in  this  subpart  are 
effective  January  31.  2000.  through 
January  31.  2003,  for  year-round  oil  and 
gas  exploration,  development,  and 
production  activities. 

$18,124    How  do  you  Obtain  a  Letter  of 
Authorization? 

(a)  You  must  be  a  U.S.  citizen  as 
defined  in  §  18.27(c)  of  this  part. 

(b)  If  you  are  conducting  an  oil  and 
gas  exploration,  development,  or 
production  activity  in  the  specified 
geographic  region  described  in  §  18.122 
that  may  take  a  polar  bear  or  Pacific 
walrus  in  execution  of  those  activities 
and  desire  incidental  take  authorization 
under  this  rule,  you  must  apply  for  a 
Letter  of  Authorization  for  each 
exploration  activity  or  a  Letter  of 
Authorization  for  each  development  and 
production  area.  You  must  submit  the 
application  for  authorization  to  our 
Alaska  Regional  Director  (see  50  CFR 
2.2  for  address)  at  least  90  days  prior  to 
the  start  of  the  proposed  activity. 

(c)  Your  application  for  a  Letter  of 
Authorization  must  include  the 
following  information; 

(1)  A  description  of  the  activity,  the 
dates  and  duration  of  the  activity,  the 
specific  location,  and  the  estimated  area 
affected  by  that  activity. 

(2)  A  site-specific  plan  to  monitor  the 
effects  of  the  activity  on  the  behavior  of 
polar  bear  and  Pacific  walrus  that  may 
be  present  during  the  ongoing  activities. 
Your  monitoring  program  must 
document  the  effects  to  these  marine 
mammals  and  estimate  the  actual  level 
and  type  of  take.  The  monitoring 
requirements  will  vary  depending  on 
the  activity,  the  location,  and  the  time 
of  year. 

(3)  A  polar  bear  awareness  and 
interaction  plan.  For  the  protection  of 
human  fife  and  welfare,  each  employee 
on  site  must  complete  a  basic  polar  bear 
encounter  training  course. 

(4)  A  Plan  of  Cooperation  to  mitigate 
potential  conflicts  between  the 
proposed  activity  and  subsistence 
hunting.  This  Plan  of  Cooperation  must 
identify  measures  to  minimize  adverse 
effects  on  the  availability  of  polar  bear 
and  Pacific  walrus  for  subsistence  uses 
if  the  activity  takes  place  in  or  near  a 
traditional  subsistence  hunting  area. 
You  must  contact  affected  subsistence 
communities  to  discuss  potential 
conflicts  caused  by  location,  timing,  and 
methods  of  proposed  operations.  You 
must  make  reasonable  efforts  to  assure 
that  activities  do  not  interfere  vrith 
subsistence  himting  or  that  adverse 
effects  on  the  availability  of  polar  bear 
or  Pacific  walrus  are  properly  mitigated. 


$18,125    What  Criteria  does  ttw  Service 
use  to  evaluate  Letter  of  Authorization 
requests? 

(a)  When  you  request  a  Letter  of 
Authorization,  we  will  evaluate  each 
request  for  a  Letter  of  Authorization 
based  on  the  specific  activity  and  the 
specific  geographic  location.  We  will 
determine  whether  the  level  of  activity 
identified  in  the  request  exceeds  that 
considered  by  us  in  making  a  finding  of 
negligible  impact  on  the  species  and  a 
finding  of  no  unmiUgable  adverse 
impact  on  the  availability  of  the  species 
for  take  for  subsistence  uses.  If  the  level 
of  activity  is  greater,  we  will  reevaluate 
our  findings  to  determine  if  those 
findings  continue  to  be  appropriate 
based  on  the  greater  level  of  activity  that 
you  have  requested.  Depending  on  the 
results  of  the  evaluation,  we  may  allow 
the  authorization  to  stand  as  is.  add 
further  conditions,  or  withdraw  the 
authorization. 

(b)  In  accordance  with  S  18.27(f)(5)  of 
this  part,  we  will  make  decisions 
concerning  withdrawals  of  Letters  of 
Authorization,  either  on  an  individual 
or  class  basis,  only  after  notice  and 
opportunity  for  public  comment. 

(c)  The  requirement  for  notice  and 
public  comment  in  §  lB.125(b)  will  not 
apply  should  we  determine  that  an 
emergency  exists  that  poses  a  significant 
risk  to  the  well-being  of  the  species  or 
stock  of  polar  bear  or  Pacific  walrus. 

$18,126    What  does  a  Letter  of 
Authorization  allow? 

(a)  Your  Letter  of  Authorization  may 
allow  the  incidental,  but  not  intentional, 
take  of  polar  bear  and  Pacific  walrus 
when  you  are  carrying  out  one  or  more 
of  the  following  activities: 

(1)  Conducting  geological  and 
geophysical  siuveys  and  associated 
activities; 

(2)  Drilling  exploratory  wells  and 
associated  activities; 

(3)  Developing  oil  fields  and 
associated  activities; 

(4)  Drilling  production  wells  and 
performing  production  support 
operations;  and 

(5)  Conducting  environmental 
monitoring  activities  associated  with 
exploration,  development,  and 
production  activities  to  determine 
associated  impacts. 

(b)  You  must  use  methods  and 
conduct  activities  identified  in  your 
Letter  of  Authorization  in  a  manner  that 
minimizes  to  the  greatest  extent 
practicable  adverse  impacts  on  polar 
bear  and  Pacific  walrus,  their  habitat, 
and  on  the  availability  of  these  marine 
mammals  for  subsistence  uses. 

(c)  Each  Letter  of  Authorization  will 
identify  allowable  conditions  or 


methods  that  are  specific  to  the  activity 
and  location. 

$18,127    What  activities  are  prohibited? 

(a)  Intentional  take  of  polar  bear  or 
Pacific  walrus;  and 

(b)  Any  take  that  fails  to  comply  with 
the  terms  and  conditions  of  these 
specific  regulations  or  of  your  Letter  of 
Authorization. 

$  18.128    What  are  the  monitoring  and 
reporting  requirements? 

(a)  We  require  holders  of  Letters  of 
Authorization  to  cooperate  with  us  and 
other  designated  Federal.  State,  and 
local  agencies  to  monitor  the  impacts  of 
oil  and  gas  exploration,  development, 
and  production  activities  on  polar  bear 
and  Pacific  walrus. 

(b)  Holders  of  Letters  of  Authorization 
must  designate  a  qualified  individual  or 
individuals  to  observe,  record,  and 
report  on  the  effects  of  their  activities  on 
polar  bear  and  Pacific  walrus. 

(c)  We  may  place  an  observer  on  site 
of  the  activity  on  board  drill  ships,  drill 
rigs,  aircraft,  icebreakers,  or  other 
support  vessels  or  vehicles  to  monitor 
the  impacts  of  your  activity  on  polar 
bear  and  Pacific  walrus. 

(d)  For  exploratory  activities,  holders 
of  a  Letters  of  Authorization  must 
submit  a  report  to  our  Alaska  Regional 
Director  within  90  days  after  completion 
of  activities.  For  development  and 
production  activities,  holders  of  a 
Letters  of  Authorization  must  submit  a 
report  to  our  Alaska  Regional  Director 
by  January  15  for  the  preceding  year's 
activities.  Reports  must  include,  at  a 
minimum,  the  following  information: 

(1)  Dates  and  times  of  activity; 

(2)  Dates  and  locations  of  polar  bear 
or  Pacific  walrus  activity  as  related  to 
the  monitoring  activity;  and 

(3)  Results  of  the  monitoring  activities 
including  an  estimated  level  of  take. 

$  18.129    What  are  the  information 
collection  requlremenU? 

(a)  The  collection  of  information 
contained  in  this  subpart  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  e(  seq.) 
and  assigned  clearance  number  1018- 
0070.  We  need  to  collect  the 
information  in  order  to  describe  the 
proposed  activity  and  estimate  the 
impacts  of  potential  taking  by  all 
persons  conducting  the  activity.  We  will 
use  the  information  to  evaluate  the 
application  and  determine  whether  to 
issue  specific  regulations  and. 
subsequently.  Letters  of  Authorization. 

(b)  For  the  initial  year,  we  estimate 
your  burden  to  be  200  hours  to  develop 
an  application  requesting  us  to 
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promulgate  incidental  take  regulations. 
For  the  initial  year  and  annually 
thereafter  when  you  conduct  operations 
under  this  rule,  we  estimate  an  8-hour 
burden  per  Letters  of  Authorization,  a  4- 
hour  burden  for  monitoring,  and  an  8- 
hour  burden  per  monitoring  report.  You 
must  respond  to  this  information 
collection  request  to  obtain  a  benefit 


pursuant  to  Section  101(a)(5)  of  the 
Marine  Mammal  Protection  Act.  You 
should  direct  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  requirement  to  the  Information 
Collection  Clearance  Officer.  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior.  Mail  Stop  222  ARLSQ.  1849  C 
Sti«et.  NW.,  Washington.  DC  20240.  and 


the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1018- 
0070).  Washington.  D.C.  20503. 

Dated:  November  17. 1999. 
Donald  ).  Barry, 

AssislanI  Secretarv  for  Fish  and  Wildlife  and 

Parks. 

IFR  Doc.  99-31906  Filed  12-6-99;  12:13  pm] 
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Notices 


Federal  Register 

Vol.  64.  No.  236 

Thursday.  December  9.  1999 


This  section  ol  the  FEDERAL  REGISTER 
cootains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicatjie  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  dectsioris  and 
rulings,  delegations  of  authority.  filir>g  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furwtions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 


[Doctret  No.  99-091-1) 

Availability  of  Draft  Pest  Risk 
Assessment  for  the  Importation  of 
Honeyt>ees  and  Honeybee  Germ  Plasm 
from  l^w  Zealand 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  We  are  advising  the  public 
that  a  draft  pest  risk  assessment  has 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  for  the 
importation  of  honeybees  and  honeybee 
germ  plasm  from  New  Zf  :Uand.  We  are 
making  this  draft  pest  risk  assessment 
available  to  the  public  for  review  and 
comment. 

DATES:  We  invite  you  to  comment  on  the 
draft  pest  risk  assessment.  We  will 
consider  all  comments  that  we  receive 
by  February  7,  2000. 
ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-091- 
1 .  Regulatory  Analysis  and 
Development.  PPD.  APHIS.  Suite  3C03. 
4700  River  Road  Unit  118.  Riverdale. 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-091-1. 

A  copy  of  the  draft  pest  risk 
assessment,  and  any  comments  that  we 
receive  on  it.  may  be  reviewed  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Indef>endence  Avenue.  SW.. 
Washington.  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you. 
please  call  (202)  690-2817  before 
coming. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  V.  Flanders.  Regulatory 
Coordination.  PPQ.  APHIS.  4700  River 
Road  Unit  141.  Riverdale.  MD  20737- 
1228;  (301)  734-5930. 

SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agriculture  has  received  a  request 
from  the  Government  of  New  Zealand  to 
allow  the  importation  into  the  United 
States  of  adult  honeybees  (Apis 
mellifera)  (specifically  queens  and 
package  bees)  and  honeybee  germ  plasm 
from  New  2^ealand.  The  request  was 
made  in  accordance  with  the  General 
Agreement  on  Tariffs  and  Trade. 

To  determine  whether  the  risk 
associated  with  such  importation  is  low 
enough  for  us  to  initiate  rulemaking  to 
implement  this  change  to  our 
regulations,  we  have  prepared  a  draft 
pest  risk  assessment,  entitled  "Risk 
Assessment:  Importation  of  Adult 
Queens,  Package  Bees,  and  Germ  Plasm 
of  Honeybees  [Apis  mellifera  L.)  From 
New  Zealand."  in  consultation  with  the 
Government  of  New  Zealand.  The  draft 
pest  risk  assessment  identifies 
quarantine  pests  associated  with  the 
importation  of  honeybees  and  honeybee 
germ  plasm  hom  New  Zealand  and 
qualitatively  assesses  the  likelihood  of 
the  introduction  of  these  quarantine 
pests  into  the  United  States,  as  well  as 
the  consequences  of  introduction. 

We  are  making  this  draft  pest  risk 
assessment  available  to  the  public  for 
review  and  comment.  In  particular,  we 
request  feedback  on  the  risk  factors, 
methodology,  and  documentation  used 
in  the  draft  pest  risk  assessment.  We 
will  consider  all  comments  that  we 
receive  by  the  date  listed  under  the 
heading  DATES  at  the  beginning  of  this 
notice. 

The  draft  pest  risk  assessment  is 
available  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  listed  under  the 
heading  ADDRESSES  at  the  beginning  of 
this  notice),  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppq/pra/ 
honeybees/,  by  calling  the  Plant 
Protection  and  Quarantine  automated 
fax  retrieval  system  at  (301)  734-3560 
and  requesting  document  0512,  or  by 
contacting  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

Aulhorily:  7  U.S.C  281:  7  CFK  2.22.  2.80, 
and  371.2(c). 


Done  in  Wasiiington,  DC,  this  3rd  day  of 
December  1999. 
Bobby  R.  Acord. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  99-31955  Filed  12-8-99:  8:45  ami 
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DEPARTIMENT  OF  AGRICULTURE 

Farm  Service  Agency 

f4otice  of  Request  for  Extension  of  a 
Previously  Approved  Information 
Collection 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Farm  Service 
Agency's  (FSA)  intention  to  request  an 
extension  for  an  information  collection 
previously  approved  in  support  of  the 
Agency's  personnel  employment  system 
for  its  county  committee  employees  who 
are  not  considered  Federal  Civil  Service 
employees  within  the  meaning  of  5 
U.S.C.  2105. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  7.  2000 
to  be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Samuels.  Personnel 
Management  Specialist.  Human 
Resources  Division.  Farm  Service 
Agency.  USDA,  STOP  0592,  1400 
Independence  Avenue.  SW. 
Washington.  DC  20250-0592:  telephone 
(202)  418-8988:  e-mail 

Don Samuels@wdc.fsa.usda.gov:  or 

facsimile  (202)  418-9121. 
SUPPLEMENTARY  INFORMATION: 

Title:  Selection  and  Functions  of  Farm 
Service  Agency  State.  County,  and 
Community  Committees. 

OMB  Control  Number:  0560-0016. 

Type  of  Request:  Extension  of  a 
Previously  Approved  Information 
Collection. 

Abstract:  The  information  collected 
under  Office  of  Management  and  Budget 
(OMB)  Control  Number  0560-0016.  as 
identified  above,  is  needed  to  enable  the 
Farm  Service  Agency  (FSA)  to 
effectively  administer  the  regulations  at 
7  CFR  part  7  relating  to  the  selection 
and  function  of  Farm  Service  Agency 
State.  County  and  Community 
Committees.  Information  requested  on 


the  FSA-67S.  Application  for  FSA 
County  Office  Employment,  is  for  the 
purpose  of  identitying  applicants  for 
vacant  positions  in  FSA  county  offices. 
These  employees,  who  are  not  Federal 
Civil  Service  employees  within  the 
meaning  of  5  U.S.C.  2105  staff 
approximately  2.400  coimty  FSA  offices 
throughout  the  nation.  Total 
employment  figures  equal  about  12.444. 
Part  7,  Sections  7,1  through  7.40  of  the 
Secretary's  Regulations  provides  for  this 
system  and  sets  some  specific 
requirements  for  the  type  of  information 
that  must  be  considered  prior  to 
employment. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
difficult  to  determine  because  it  is 
directly  related  to  the  number  of 
vacancies  that  exist  and  the  level  of 
interest  candidates  may  show  for  any 
particular  vacancy.  However,  past 
records  indicate  approximately  9.000 
responses  per  year.  The  average  time  per 
response  would  be  in  the  area  of  1  hour 
per  applicant. 

Respondents:  Applicants  for 
Employment. 

Estimated  Number  of  Respondents: 
9.000. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  9,000  hours. 

Topics  for  comment  include,  but  are 
not  limited  to  the  following:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden,  including 
the  vajidity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality.  utiUty  and  clarity  of  the 
information  to  be  collected:  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond.  Comments  should  be  sent  to 
the  Desk  Officer  for  Agriculture,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  D.C.  20503.  and  to  Don 
Samuels.  Personnel  Management 
Specialist.  Human  Resources  Division. 
Farm  Service  Agency,  USDA,  STOP 
0592.  1400  Indepenidence  Avenue,  SW, 
Washington.  D.C.  20250-0592; 
telephone  (202)  418-8988.  Copies  of  the 
information  collection  may  be  obtained 
from  Don  Samuels  at  the  above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  pubUc  record. 


Signed  at  Washington.  D.C,  on  December 
2,  1999. 
Keith  Kelly. 

Administrator.  Form  Service  Agency: 
IFR  Dot.  99-31871  Filed  12-8-99:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Seriice,  USDA. 
ACTION:  Notice  and  request  for 
nominations. 

summary:  The  Secretary  of  Agriculture 
has  established  an  advisory  committee, 
chartered  under  the  Federal  Advisory 
Committee  Act,  to  provide  advice  to  the 
Secretary  of  Agriculture  on 
implementing  the  terms  of  the  Federal 
Interagency  Partnership  for  the  Lake 
Tahoe  Region.  Nominations  of  persons 
to  serve  as  the  local  goverrunent 
representative  or  as  the  Tahoe  Regional 
Planning  Agency  representative  of  the 
Committee  are  invited. 
DATES.  Nominations  for  membership  on 
the  Committee  must  be  received  in 
writing  by  December  27.  1999. 
ADDRESSES:  Send  nominations  with 
telephone  numbers  for  membership  on 
the  Committee  to:  FACA  Nominations. 
Lake  Tahoe  Basin  Management  Unit, 
870  Emerald  Bav  Road.  South  Lake 
Tahoe",  CA  96150. 
FOR  FURTHER  INFORMATION  CONTACT: 
leannie  Stafford.  Lake  Tahoe  Basin 
Management  Unit.  (530)  573-2641. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.).  notice  is  hereby  given 
that  the  Secretary  of  Agriculture  has 
established  the  Lake  Tahoe  Federal 
Advisory  Committee  on  July  13.  1998 
and  will  be  selected  nominations  for 
two  vacant  positions.  The  purpose  of 
the  Committee  is  to  provide  advice  to 
the  Secretary  of  Agriculture  on 
implementing  the  terms  of  the  Federal 
Interagency  Partnership  on  the  Lake 
Tahoe  Basin  and  other  matters  raised  bv 
the  Secretary. 

The  Secretary  has  determined  that  the 
work  of  the  Committee  is  in  the  public 
interest  and  relevant  to  the  duties  of  the 
Department  of  Agriculture. 

The  Committee  will  meet  on  a 
quarterly  basis,  conducting  public 
meetings  to  discuss  management 
strategies,  gather  information  and 
review  federal  agency  accomplishments, 
and  prepare  a  progress  report  ever>'  six 
months  for  submission  to  regional 
federal  executives. 


The  Committee  will  consist  of  no 
more  than  20  members  representing  a 
broad  array  of  interests  in  the  Lake 
Tahoe  Region.  Representatives  have 
been  selected  from  the  following 
sectors:  (1)  Gaming;  (2)  environmental; 
(3)  natural  resources;  (4)  ski  resorts;  (5) 
North  Shore  economic  and  recreation 
interests;  (6)  South  Shore  economic  and 
recreation  interests;  (7)  resort 
associations;  (8)  education;  (9)  property- 
rights  advocates;  (10)  member-at-large; 
(11)  member-al-large;  (12)  science  and 
research:  (13)  local  government  (vacant): 
(14)  Washoe  Tribe:  (15)  Sute  of 
California;  (16)  Sute  of  Nevada:  (17) 
Tahoe  Regional  Planning  Agency 
(vacant);  (18)  Union/labor  interests:  (19) 
transportation;  and  (20)  member-at- 
large. 

Nominations  representing  local 
government  or  Tahoe  Regional  Plaiming 
Agency  should  describe  and  document 
the  proposed  member's  qualifications 
for  membership  on  the  lake  Tahoe 
Basin  Advisory  Committee. 

Vacancies  on  the  Committee  will  be 
filled  in  the  manner  in  which  the 
original  appointment  was  made. 

Appointments  to  the  Committee  will 
be  made  by  the  Secretary  of  Agriculture 
Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  appointments  to  the  committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  should 
include  to  the  extent  practicable 
individuals  with  demonstrated  abiUt>'  to 
represent  minorities,  women,  persons 
with  disabilities,  and  senior  citizens. 

Dated:  December  2.  1999 
Edmund  Gee. 

Acting  Foivst  Supen'isor.  Lake  Tahoe  Batin 
Management  Unit 

IFR  Dor,  99-31880  Filed  12-8-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sllvies  Canyon  Watershed  Restoration 
Project.  Malheur  National  Forest.  Grant 
and  Harney  Counties,  Oregon 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

summary:  The  USDA.  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  an  a  proposal  to  improve 
the  ecosystem  health  within  a  portion  of 
the  81,000  acre  Silvies  Canyon 
Watershed.  The  proposed  restoration 
activities  will  be  in  compliance  with  the 
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1990  Malheur  National  Forest  Land  and 
Management  Plan  (Forest  Plan),  as 
amended,  which  provides  overall 
guidance  for  management  of  this  area. 
Proposed  restoration  activities  are 
located  on  the  Burns  and  Bear  Valley 
Ranger  Districts  within  the  Silvies 
Canyon  Watershed.  The  watershed  is 
located  about  20  air  miles  north  of 
Bums.  OR.  Implementation  of  proposed 
restoration  activities  are  scheduled  to 
begin  in  late  fiscal  year  2000.  The 
Malheur  National  Forest  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  The  agency  will  give 
notice  of  the  full  environmental  analysis 
and  decision  making  process  on  the 
proposal  so  interested  and  affected 
members  of  the  public  may  participate 
and  contribute  in  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  3.  2000. 
ADDRESSES:  Send  written  comments  and 
sugestions  concerning  the  management 
of  this  area  to  James  M.  Keoiston.  Bums 
District  Ranger.  HC  74.  Box  12870. 
Mines.  OR  97738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  project 
and  scope  of  analysis  should  be  directed 
to  Joan  Suther.  NEPA  Coordinator. 
Bums  Ranger  District.  HC  74.  Box 
12870,  Mines.  OR  97738;  phone  541- 
573-4300. 

SUPPLEMENTARY  INFORMATION:  The 
Silvies  Canyon  Watershed  is  comprised 
of  about  81.000  acres  within  seven 
subwatersheds.  of  which  about  65.000 
acres  are  within  the  Malheur  National 
Forest  Boundary.  Of  this  acreage,  about 
1,962  acres  are  privately  owned  and 
about  1,069  acres  are  administered  by 
the  USDI.  Bureau  of  Land  Management. 
About  31.527  acres  (51%)  are  in 
Management  Area  1— General  Forest; 
about  15.022  acres  (24%)  are  in 
Management  Area  4 — Big  Game  Winter 
Range  Maintenance;  about  8,111  acres 
(13%)  are  in  Management  Area  10 — 
Semi-Primitive  Non-Motorized;  about 
809  acres  (1+%)  are  in  Management 
Area  13 — Old  Growth;  about  1.702  acres 
(3%)  are  within  Management  Area  14 — 
Visual  Corridors;  and  about  4.938  acres 
(8%)  are  within  RHCAs.  The  8.000+ 
acres  in  Management  Area  10 — Semi- 
Primitive  Non-Motorized  are  associated 
with  the  Myrtle-Silvies  Roadless  Area. 
This  roadless  area  contains  elk  winter 
range,  perennial  streams,  hiking  and 
equestrian  trails,  a  jeep  trail  along  the 
Sihies  River,  and  is  included  in  cattle 
grazing  allotments.  The  southern  Va  of 
the  planning  area  is  dominated  by 
shrublands.  jimiper.  and  ponderosa 
pine;  the  middle  portion  is  ponderosa 
pine  and  mixed  conifer;  and  the 


northern  section  is  dominated  by  mLxed 
conifer  and  lodgepole  pine. 

The  purpose  and  need  for  activities  is 
to: 

•  Improve  the  health,  vigor,  and 
resiliency  of  vegetation  to  insects, 
disease,  wildfire,  and  other 
disturbances,  to  move  closely  resemble 
historical  conditions; 

•  Reduce  road  related  impacts, 
specifically  negative  impacts  to  water 
quality,  fish  habitat,  and  wildlife 
habitat;  and 

•  Improve  riparian  conditions  in 
reaches  of  streams  that  do  not  presently 
meet  riparian  management  objectives 
(RMOs). 

The  proposed  action  includes  a 
variety  of  activities  to  meet  the  three 
purpose  and  ne«d  statements. 

(1)  Proposed  restoration  activities  that 
would  improve  vegetation  so  it  is  more 
resilient  to  insects,  disease,  wildfire, 
and  other  disturbances  include: 

•  Harvesting  commercial  timber  to 
control  tree  stocking  and  manage 
species  composition  to  favor  trees  most 
suited  for  specific  sites  on  about  12.500 
acres  within  35  units.  This  would 
include  about  7.500  acres  of  commercial 
thinning,  primarily  in  ponderosa  pine 
stands;  and  about  5,000  acres  of 
intermediate  commercial  treatment, 
focused  on  understory  thinning  of 
mixed  conifer  sites:  no  clearcuts  are 
proposed,  and  no  trees  over  21"  dbh 
would  be  harvested; 

•  Landscape  scale  burning  (about 
42.000  acres  within  9  burning  areas)  in 
all  vegetation  types  to  reduce  excess 
fuel  accumulations  and  stocking  levels 
to  reduce  potential  severity  of  future 
wildfires: 

•  Reducing  fuels  and  stocking 
through  other  methods  including 
firewood  and  post  and  pole  cutting, 
jimiper  felling  (cut  and  leave  on  site), 
piling,  and  pre-commercial  thinning  on 
about  11,300  acres  within  35  units:  and 

•  Managing  existing  noxious  weed 
sites  through  manual,  mechanical,  and 
chemical  methods,  and  reducing  the 
potential  for  additional  sites  becoming 
establishp'l 

(2)  Specific  actions  to  reduce  road 
related  impacts  to  water  quality,  fish 
habitat  and  wildlife  habitat  would 
include: 

•  Closing  or  decommissioning  an 
estimated  120  miles  of  280  roads  no 
longer  necessary  for  resource 
management,  especially  roads  within 
sensitive  areas  such  as  riparian  habitat 
conservation  areas  (RHCAs); 

•  Seasonal  closures  of  an  estimated 
80  miles  of  100  roads  if  needed  for 
future  resource  management  and  not 
causing  unacceptable  impacts  to 
watershed  health  when  open:  and 


•  Implementing  such  instream 
activities  as  installing  or  replacing 
existing  culverts  with  culverts  designed 
for  fish  passage. 

(3)  Actions  that  would  improve 
riparian  conditions  in  areas  not  meeting 
RMOs  include: 

■  Planting  riparian  vegetation  and 
protecting  it  fi'om  livestock  and  wildlife 
foraging: 

•  Adding  large  wood  to  stream 
reaches  deficient  in  cover  or  pool 
habitat  (possibly  using  helicopters  and 
other  equipment): 

•  Restoring  flood  plain  function 
where  flow  regime  is  degraded  by  past 
activities; 

•  Reintroducing  fire  to  RHCAs  to 
meet  RMOs; 

•  Managing  forest  vegetation  through 
commercial  or  pre-commercial  thinning 
within  RHCAs  to  meet  RMOs; 

•  Treating  aspen  stands  to  stimulate 
regeneration;  and 

•  Fencing  riparian  areas  that  cannot 
be  managed  or  enhanced  by  other 
methods. 

The  Silvies  Canyon  Watershed 
Restoration  Project  will  focus  vegetative 
restoration  activities  in  the  following 
subwatersheds:  Myrtle  Park.  Sage  Hen 
Creek.  Stancliffe  Creek,  and  Burnt 
Mountain,  with  fewer  activities 
anticipated  in  Boulder  Creek/Fawn 
Creek.  Myrtle  Creek,  and  Red  Hill. 

Preliminary  issues  identified  include 
effects  to  threatened,  endangered, 
proposed,  sensitive,  and  management 
indicator  species;  RHCAs;  water  quality: 
forest  stand  conditions  (as  related  to 
stand  composition  and  tree  densities, 
increased  in.sect  populations,  and  fuel 
levels):  roadless  areas:  road  densities, 
decommissioning  roads,  and  access;  and 
forest  wood  (timber)  products. 

The  scoping  process  will  include:  (1) 
Identifying  potential  issues;  (2) 
identifying  issues  to  be  analyzed  in 
depth;  (3)  eliminating  non-significant 
issues  or  those  which  have  been  covered 
by  a  previous  environmental  analysis: 
(4)  exploring  additional  alternatives: 
and  (5)  identifying  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actions). 

A  full  range  of  alternatives  to  the 
proposed  action  will  be  considered, 
including  a  no  action  altemaUve  and  an 
alternative  focused  on  restoration 
without  the  use  of  commercial  timber 
harvest.  The  no  action  alternative  will 
serve  as  a  baseline  for  comparison  of 
alternatives.  Additional  altematives  will 
be  developed  to  address  significant 
issues  identified  during  the  scoping  and 
public  involvement  process.  Emerging 
issues  may  modify  action  alternatives  in 


number,  location,  and  type  of  project 
activities. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposal  and  will  be  available  to 
public  inspection.  Comments  submitted 
anonymously  will  be  accepted  and 
considered:  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  parts  215  and 
217.  Additionally,  pursuant  to  7  CFR 
1.27(d);  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
freedom  of  information  act  (FOIA) 
permits  such  confidentiality.  However. 
they  should  be  aware  that,  under  FOIA, 
confidentiality  may  be  granted  in  only 
limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
deci.sion  regarding  the  request  for 
confidentiality.  Where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notif>'  the  requester  that 
the  comments  may  be  resubmitted  with 
or  without  name  and  address  within  a 
specified  number  of  days. 

Public  meetings  are  anticipated  to 
occur  following  issuance  of  the  draft 
EIS.  Public  meetings  will  be  armounced 
in  the  Malheur  National  Forest's 
newspaper  of  record,  the  Blue  Mountain 
Eagle,  as  well  as  the  Bums  Times 
Herald. 

The  Forest  Service  is  seeking 
information  and  comments  from  other 
Federal,  Slate,  and  Local  agencies; 
tribes:  organizations:  and  individuals 
interested  in  or  affected  by  the  proposed 
action.  Comments  will  be  appreciated 
throughout  the  analysis  process.  Input 
will  be  used  in  preparation  of  the  draft 
EIS.  The  draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  is  anticipated  to  be  available  for 
public  review  in  March  2000.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA's  Notice 
of  Availability  appears  in  the  Federal 
Register.  Those  interested  in  the 
management  of  Malheur  National  Forest 
should  participate  at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  coiul  rulings  related  to  public 
participation  in  the  environmental 
review  proc-ess.  First,  reviewers  of  draft 
ElSs  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC. 
435  U.S.  519.  553  (1978).  Also, 
enviromnental  objections  that  could  be 


raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  completion  of  the  final 
EIS.  may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Model.  803  F. 
2d  1016.  1002  (9th  Cir.  1986).  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  mlings.  it  is 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  the  addressing  these 
points). 

After  the  45-day  comment  period 
ends  on  the  draft  EIS.  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
in  June  2000.  In  the  final  EIS.  the  Forest 
Service  is  required  to  respond  to 
substantive  comments  received  during 
the  public  comment  period.  The  Forest 
Service  is  the  lead  agency.  The  Forest 
Supervisor  is  the  responsible  official. 
The  responsible  official  will  consider 
conunents.  responses  to  comments,  and 
environmental  consequences  discussed 
in  the  EIS.  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  project.  The 
responsible  official  will  document  the 
Silvies  Canyon  Watershed  Restoration 
decision  and  rationale  for  that  decision 
in  the  Record  of  Decision.  That  decision 
will  be  subject  to  review  under  Forest 
Service  Appeal  Regulations  (36  CFR 
Part  215). 

Dalud:  Deceinber  1.  1099. 
Bonnie  Wood, 
Forest  Suppnn'sar. 
IFR  Doc  99-318H2  Filed  12-8-89;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  the  Technical  Guidance  lor 
Developing  Comprehensive  Nutrient 
Management  Plans 

agency:  Natural  Resources 
Conservation  Ser%'ice,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

StJMMARY:  The  United  Suies  Department 
of  Agriculture  (USDA)  is  seeking 
comments  on  the  draft  Technincal 
Guidance  for  Developing 
Comprehensive  Nutrient  Management 
Plans  (CNMPs).  USDA  is  asking  for 
comments  ft^im  individuals,  the 
livestock  industry,  private  consultants. 
State.  Tribal,  and  local  governments  or 
subgroups  thereof,  universities,  colleges, 
environmental  groups,  and  other 
organizations.  These  comments  will 
assist  USDA  in  the  development  and 
implementation  of  the  final  Technical 
Guidance  for  Developing 
Comprehensive  Nutrient  Management 
Plans.  This  guidance  document  is 
intended  for  use  for  Natural  Resources 
Conservation  Service  (NRCS)  and 
conservation  partner  State  and  local 
field  staffs,  private  consultants, 
landowners/operators,  and  others  that 
either  will  be  developing  or  assisting  in 
the  development  of  CNMPs. 
DATES:  Comments  will  be  received  for  a 
90-day  comment  period  commencing 
December  9.  1999. 

ADDRESSES:  Address  all  requests  and 
comments  to;  Francine  A.  Gordon. 
Management  Assistant.  Natural 
Resources  Conservation  Service.  ATTN: 
CNMP,  5601  Sunnyside  Avenue.  Slop 
Code  5473.  Beltsviile.  Maryland  20705. 
FOR  FURTHER  INFORMATION  CONTACT:  Obie 
Ashford.  Natural  Resources 
Conservation  Service.  301-504-2197; 
fax  301-504-2264.  e-mail 
obie.ashfGrd@usda.gov 
SUPPLEMENTARY  INFORMATION:  The 
Technical  Guidance  for  Developing 
Comprehensive  Nutrient  Management 
Plans  is  a  doctunent  intended  for  use  by 
the  Natural  Resource  Conservation 
Ser\'ice  (NRCS)  and  conson'ation 
partner  Slate  and  local  field  staffs, 
private  consultants,  landowners/ 
operators,  and  others  that  either  will  be 
developing  or  assisting  in  the 
development  of  CNMPs.  The  purpose  of 
this  document  is  to  provide  technical 
guidance  for  local,  tribal.  State,  or 
Federal  programs,  not  to  establish 
regulatory  requirements.  This  technical 
guidance  is  not  intended  as  a  sole 
soiuce  or  reference  for  developing 
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CNMPs.  CNMP  is  a  subset  of  a 
conservation  plan  that  is  unique  to 
animal  feeding  operations.  A  CNMP  is 
a  group  of  conservation  practices  and 
management  activities  which,  when 
combined  into  a  system,  will  help  to 
ensure  that  both  production  and  natural 
resource  goals  are  achieved.  It 
incorporates  practices  to  utilize  animal 
manure  and  organic  by-products  as  a 
beneficial  resource.  A  CNMP  addresses 
natural  resource  concerns  dealing  with 
nutrient  and  organic  by-products  and 
their  adverse  impacts  on  water  quality. 
The  objective  of  a  CNMP  i$  to  combine 
management  activities  and  conservation 
practices  into  a  system  that,  when 
implemented,  will  minimize  the  adverse 
impacts  of  animal  feeding  operations  on 
water  quality. 

USDA  prohibits  discrimination  in  its 
programs  and  activities  on  the  basis  of 
race,  color,  national  origin,  gender, 
religion,  age,  sexual  orientation,  or 
disability.  Additionally,  discrimination 
on  the  basis  of  political  beliefs  and 
marital  or  family  status  is  also 
prohibited  by  statutes  enforced  by 
USDA.  (Not  all  prohibited  bases  apply 
to  all  programs.)  Persons  with 
disabilities  who  require  alternative 
means  for  communication  of  program 
information  [braille,  large  print,  audio 
tape,  etc.)  should  contact  the  USDA's 
Target  Center  at  (202)  720-2600  (voice 
and  TDD). 

To  file  a  complaint  of  discrimination 
to  USDA.  write  Director.  Office  of  Civil 
Rights.  Room  326-W,  Whitten  Building, 
14th  and  Independence  Avenue,  SW, 
Washington,  D.C.  20250-9410,  or  call 
(202)  720-5964  (voice  and  TDD).  The 
USDA  is  an  equal  opportunity  provider 
and  employer. 

Signed  at  Wasbiogton,  D.C,  on  December 

3.  1999. 

Pearlie  S.  Reed, 

Chief.  Natural  Resources  Conservation 

Service. 
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Technical  Guidance  for  Developing 
Comprehensive  Nutrient  Management 
Plans  (CNNfPs) 

1.0    Introduction 

Technical  Guidance  for  Developing 
Comprehensive  Nutrient  Management 
Plans  (CNMPs)  is  a  document  intended 
for  use  by  Natural  Resoiut:es 
Conservation  Service  (NKCS)  and 
conservation  partner  State  and  local 
field  staffs,  private  consultants, 
landowners/operators,  and  others  that 
either  will  be  developing  or  assisting  in 
the  development  of  (^NMPs.  The 
purpose  of  this  document  is  to  provide 
technical  guidance  for  the  development 
of  CNMPs,  not  to  establish  regulatory 
requirements  for  local,  tribal.  State,  or 
Federal  programs.  This  technical 
guidance  is  not  intended  as  a  sole 
source  of  reference  for  developing 
CNMPs.  Rather,  it  is  to  be  used  as  a  tool 
in  support  of  the  planning  process  (see 
Appendix  A),  as  contained  in  the  NRCS 
National  Planning  Procedures 
Handbook  (NPPH).  (See  Appendix  B.)  It 
provides  a  list  of  essential  elements  that 
need  to  be  considered  in  developing  a 
CNMP.  To  effectively  use  this  technical 
guidance,  the  planner  needs  a  solid 
imderstanding  of  agricultural  waste 
management  systems,  nutrient 
management,  the  NRCS  planning 
process,  and  the  NRCS  Field  Office 
Technical  Guide. 

2.0    Definition 

A  Comprehensive  Nutrient 
Management  Plan  (CNMP)  is  a  subset  of 
a  conservation  plan  that  is  unique  to 
animal  feeding  operations.  A  CNMP  is 
a  grouping  of  conservation  practices  and 
management  activities  which,  when 
combined  into  a  system,  will  help  to 
ensure  that  both  production  and  natural 
resource  goals  are  achieved.  It 
incorporates  practices  to  utilize  animal 
manure  and  organic  by-products  as  a 
beneficial  resource.  A  CNMP  addresses 
natural  resource  concerns  dealing  with 
nutrient  and  organic  by-products  and 
their  adverse  impacts  on  water  quality. 
A  CNMP  is  developed  to  assist 
landowners/operators  with  meeting  all 
applicable  local,  tribal.  State,  and 
Federal  regulations.  For  certain  imique. 
impacted  watersheds  or  water  bodies, 
special  management  activities  or 
conservation  practices  may  be  necessary 
to  help  the  landowner/operator  meet 
specific  local,  tribal,  State,  or  Federal 
regulations. 


The  conservation  practices  and 
management  activities  in  a  CNMP  for 
which  NRCS  maintains  technical 
standards  are  to  meet  these  standards. 
Components  of  a  CNMP  for  which 
NRCS  does  not  currently  maintain 
standards  are  to  meet  criteria 
established  by  Land  Grant  Universities, 
indiistry,  or  appropriate  others. 
Ultimately,  it  is  the  landowner'.?/ 
operator's  responsibility  as  the  decision- 
maker to  select  the  system  of 
conservation  practices  and  management 
activities  that  best  meet  his/her 
production  and  environmental  needs 
from  the  alternatives  available. 

3.0  Objective 

The  objective  of  a  CNMP  is  to 
combine  management  activities  and 
conservation  practices  into  a  system 
that,  when  implemented,  will  minimize 
the  adverse  impacts  of  animal  feeding 
operations  on  water  quality.  CNMPs  are 
to  be  developed  in  accordance  with 
procedures  contained  in  the  NRCS 
National  Planning  Procedures 
Handbook  (NPPH)  (Appendix  B)  and 
meet  the  technical  requirements  of  the 
NRCS  local  Field  Office  Technical 
Guide  (FOTG).  For  guidance  on  CNMP 
plan  formal  and  content  see  Appendix 
C.  For  a  given  enterprise  to  meet  this 
objective,  a  significant  increase,  over 
ciuTent  levels,  in  the  intensity  and 
comprehensiveness  of  technical 
assistance  provided  to  producers  may  be 
required. 

Elements  to  consider: 

1.  Animal  Outputs — Manure  and 
Wastewater  Collection.  Handling,  Storage. 
Treatment,  and  Transfer 

2.  Evaluation  and  Treatment  of  Sites 
Proposed  for  Land  ApplicaUon 

3.  Land  Application 

4.  Records  of  CNMP  Implementation 

5.  Inputs  to  Animals 

6.  Other  Utilization  Activities 

4.  Elements  to  Consider 

4.1  Animal  Outputs — Manure  and 
Wastewater  Collection.  Handling, 
Storage,  and  Treatment,  and  Transfer 

A  manure  and  wastewater 
management  system  for  a  given  animal 
feeding  operation  (AFO)  should  include 
all  the  components  and  management 
activities  necessary  to  minimize 
degradation  of  water  quality.  A  system 
may  consist  of  a  single  component,  such 
as  a  clean  water  diversion,  or  as  many 
components  as  necessary  to  meet  the 
production  and  environmental 
objectives  of  the  landowner/operator 
while  minimizing  the  environmental 
impacts.  An  on-site  visit(s)  is  required 
to  identify  existing  and  potential  nature 
resource  concerns,  problems,  and 
opportunities  in  the  siting  of  manure 


and  wastewater  management  system 
components,  including  the 
identification  and  documentation  of 
inftastructiue  physical  features  such  as 
buildings,  roads,  houses,  fences,  power 
lines,  and  other  utilities  Sufficient  data 
and  information  need  to  be  gathered  to 
analyze  and  understand  the  treatment 
needs  in  and  around  the  production 
site. 

A  complete  manure  and  wastewater 
management  system  may  include,  but  is 
not  limited  to,  activities  that  address: 

•  adequate  collection,  storage,  and/or 
treatment  that  allows  application  during 
favorable  weather  conditions  and  at 
times  compatible  with  crop 
management 

•  identification  of  needed  water 
control  devices  around  the  production 
facility 

•  disposal  of  dead  animals 

•  disposal  of  animal  medical  wastes 

•  spills  and  catastrophic  events 

•  spoiled  feed  and  other 
contaminants 

•  milk  house  cleanup  water 

•  testing  of  manure  and  organic 
soiuces 

•  insect  control 

•  silage  leachates 

•  visual  improvement 

•  off-site  conditions 

•  identification  of  operation  and 
maintenance  (O&M)  practices/activities 

Note:  The  planned  manure  and  wastewater 
management  system  needs  to  be  in 
conformance  with  the  NRCS  Waste 
Management  System  Standard  (Code  312). 
(See  Appendix  D).  Components  of  the 
planned  system  need  to  be  in  conformance 
with  the  applicable  practice  standards. 

4.2    Evaluation  and  Treatment  of  Sites 
Proposed  for  Land  Application 

An  on-site  visit  is  required  to  identify 
existing  and  potential  natural  resource 
concerns,  problems,  and  opportunities 
for  the  conservation  management  unit 
(CMU) '.  This  process  will  be  used  to 
identify  and  assess  operations  and 
activities  needed  to  address  existing  and 
potential  natural  resource  problems,  the 
CMU  assessment  will  include,  but  is  not 
limited  to: 

•  identification  of  the  potential  for 
nitrogen  or  phosphorus  transport  off-site 

•  aerial  site  photographs  or  maps 

•  soil  features  and  Umitations 

•  identification  of  sensitive  areas 
such  as  sinkholes,  streams,  springs, 
lakes,  ponds,  wells,  gullies,  and 
drinking  water  sources  with  setbacks,  as 
necessary 


'  Cunsert-atioQ  management  unit  (CMU)— a  field, 
group  of  fields,  Dr  other  land  uniu  of  the  same  land 
uw  and  having  similar  tniatraent  needs  and 
planned  management.  A  CMU  has  definite 
boundaries,  suoh  as  fence,  dtBinage.  vegetaUoo. 
Topography,  or  soil  lines. 


•  identification  of  conservation 
practices  and  management  activities 
needed  for  erosion  control  and  water 
management 

•  soil  test  analysis  for  pH,  nutrients, 
sodic  condition,  and  organic  contents 

•  identification  of  pathogens  and 
odors 

•  other  site  information  features  such 
as  property  boundaries  and  location  of 
streams  and  water  bodies 

•  identification  of  operation  and 
maintenance  (O&M)  practices/activities 

Notes:  1  A  documented  record  will  be  kept 
of  the  site  as.sessment  for  each  CMU.  As  part 
of  the  OnIMP.  this  record  will  need  to  address 
pioblems  or  concerns  identified  during  the 
on-site  assessment  of  the  land  application 
unit. 

2.  The  operation  and  maintenance  plan 
wit]  need  to  address  aU  structural  and 
operational  components  in  the  CN*MP. 

3.  This  planning  and  as.sessment  process 
integrates  economic,  social,  and 
environmental  considerations  into  a  system 
that  meets  the  needs  of  the  natural  resources 
and  assists  the  landowner/operator  in 
meeting  Federal.  Stale,  tribal  and  local 
requirements, 

4.  Technical  requirements  will  be  in 
accordance  with  the  NRCS  National  Planning 
Procedures  Handbook  (NPPffl  and  the  FOTG. 
(See  Appendix  E). 

4.3    Land  Application 

The  potential  short-  and  long-term 
impacts  of  planned  land  application  of 
all  nutrients  and  organic  by-products 
[e.g.,  animal  manure,  wastewater, 
commercial  fertilizerj,  crop  residues, 
legume  credits,  irrigation  water,  etc) 
must  be  evaluated  and  documented  for 
each  CMU, 

This  should  include: 

•  developing  a  nutrient  budget  for 
nitrogen,  phosphorus,  and  potassium 
that  includes  all  potential  sources  of 
nutrients 

•  planned  crop  sequence 

•  current  soil  test  results 

•  manure  and  organic  by-product 
source  testing  results 

•  realistic  yield  goals 

•  crop  nutrient  use 

•  form,  soiuce,  amoimt.  timing  and 
method  of  application  of  nutrients 

•  calibration  of  application 
equipment 

Note:  Site  specific  technical  requirements 
will  be  based  on  the  NRCS  Nutrient 
Management  Standard  (Code  590).  (See 
Appendix  D), 

4.4     Record  of  CNMP  Implementation 

If  the  landowner/operator  is  to  safely 
manage  and  assess  CNMP.  it  is  critical 
that  his/her  maintain  a  record  of 
activities  and  the  ftmctionality  of  the 
system  be  maintained.  A  record-keeping 
plan  should  he  implemented  that 


addresses  key  elements  of  the  CNMP  to 
aid  in  proper  application  and  provide 
for  assessment  documentation. 
This  record  may  include: 

•  recommended  nutrient  application 
rates  by  CMU 

•  quanities.  analysis  and  source  of 
nutrients  and  organic  bv-products 
applied 

•  dates  on  which  nutrients  were 
applied,  by  CMU 

•  weather  conditions  during  nutrient 
application 

•  methods  by  which  nutrients  were 
applied,  by  CMU 

•  tn'ops  planted  and  planting  and 
harvesting  dates,  by  CMU 

•  dates  of  review,  including  person 
performing  the  review  and 
recommendations  that  resulted  fi-om  the 
review 

•  results  of  any  plant  tissue  sampling 
and  testing,  when  used,  by  CMU 

•  nutrient  application  equipment 
calibration 

•  off-site  use  of  manure  • 

Notes:  Specific  record-keeping  guidance 
may  be  obtained  from  Land  Gram 
Universities,  Industry,  or  appropriate  others. 
In  situations  where  the  CNMP  is  part  of  a 
permitting  or  other  regulating  program,  it  is 
the  responsibility  of  the  producer  to  maintain 
any  required  documentation,  including  plans 
and  implementation  record.s.  and  make  them 
available  to  the  regulatory  oiganization  if 
required. 

4.5    Inputs  to  Animals — Feed 
Management 

Feed  management  activities  may  be 
used  to  reduce  the  nutrient  content  of 
manure,  making  it  easier  to  manage  in 
a  land  application  scenario.  Feed 
management  is  a  planning  consideration 
not  a  technical  standard.  These 
acti  /ities  may  include  phase  feeding, 
amino  acid  supplemented  low  crude 
protein  diets,  and  the  use  of  low  phytin 
phosphorus  grain  and  enzymes,  sudi  as 
phytase  or  other  additives.  Information 
and  recommendations  regarding  feed 
management  may  be  obtained  from 
Land  Grant  Universities,  industry. 
USDA — Agricultural  Research  Service, 
or  other  appropriate  sources, 

4.6    Other  Utilization  Activities 

Using  manure  and  organic  by- 
products  to  provide  for 
environmentally-safe  alternatives 
should  be  an  integral  part  of  the  overall 
CNMP.  This  is  especially  true  where 
past  land  application  of  manure  and 
organic  by-products  is  a  problem 
because  of  residual  soil  nutrient  content 
and  where  future  land  application  will 
make  conditions  worse.  Also,  it  shoidd 
be  recognized  that  most  other  utilization 
strategies,  such  as  biogas  generation  or 
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composing  may  result  in  the  inadvertent 
loss  of  nitrogen,  but  not  phosphorus  or 
other  plant  nutrients.  It  is  the  producers 
responsibility,  as  the  decision  maker,  to 
select  the  utilization  options  to  be  used. 

Alternatives  include,  but  are  not 
limited  to: 

•  transport  and  safe  use  off-site 

•  power  generation  (e.g.,  methane 
generation  for  fuel,  combustion  of  litter, 
for  energy,  etc.) 

•  converting  to  high-value  product 
[e.g..  composting,  fertilizer,  etc.) 

•  soil  conditioning 

Note:  All  manure  and  organic  by-product 
utilization  ardvilies  are  to  comply  with 


Federal.  State.  Tribal,  and  local  laws. 
Specific  technical  requirements  will  be  based 
on  NRCS  Waste  Utilization  Standard  (Code 
ti33)  and  Nutrient  Management  Standard 
(Code.5901.  (See  Appendix  D.l 

Appendix  A— The  Natural  Resources 
Conservation  Service  Planning  Process 

NRCS  uses  a  three-phase,  nine-step 
planning  process.  The  three  phases  and  nine 
steps  from  a  linear  perspective  are: 

Phase  I — Collection  and  Analysts 
(Understanding  the  Problems  and 
Opportunities) 

1.  Identify  Problems 

2.  Determine  Objectives 


3.  Inventory  Resources 

4.  Analyze  Resource  Data 

Phase  II— Decision  Support  (Understanding 
the  Solutions) 

5.  Formulate  Alternatives 

6.  Evaluate  Alternatives 

7.  Make  Decisions 

Phase  III— Application  and  Evaluation 
(Understanding  the  Results) 

tt.  implement  the  Plan 
9.  Evaluate  the  Plan 


.-"^^ 

Inventory 
Resource* 

^^N 

Prootefns 

Analyze 

Resource 

Oau 

^'^<^ 

Detennine 
Obiectfves 

^:^ 

Planning    Process 


Cotlectian  &  Analysis    | 


i=C> 


11. 
Decision 
Sup>parl 


I 
Application  &  Es^luabon    i 


Figure  1 


BILUMG  CODE  3410-16-C 

The  planning  process  is  straight  forward. 
but  not  necessarily  linear  (See  Figure  1).  It  is 
a  cycling  process — iterative — there  is  a  need 
to  cycle  back.  All  three  pha^ies  and  all  nine 
steps  are  vital  for  su{:(:essful  conservation 
planning. 

•  The  planning  process  may  start  with  any 
of  the  lirsl  three  planning  steps  or  planning 
step  nine. 

•  There  ma>  be  a  need  to  cycle  bark  to 
step  three  (in\entory  r«>iOun:es).  while 
working  "n  (.lep  four  lanaKze  resoun:e  data), 
if  more  inventur\  informHtiiin  is  needed. 

•  Step  one  (idenlit\  proiilems)  and  step 
Iwn  (determine objt«;livt's)  will  not  be 
finalized  until  slop  Irmr  (anaU/e  resource 
(lata)  is  complt'twl.  The  analysis  in  step  four 
will,  at  tht'  verx  least.  riMpiirn  h  brief  review 
of  problem  identification  and  oblei.tive 
determinalioii  to  make  sure  thev  are  suitable. 


•  There  also  may  be  a  need  for  the 
landowner'operator  to  rpvi«;e  his  ohjec^lives 
as  alternatives  are  formulated  and  evaluated. 

•  Once  the  plan  is  developed,  there  may  be 
a  need  to  go  bat:k  through  the  .^r;:re  planning 
process  and  revise  the  plan,  or  thai  may 
become  nec:es.sarv  while  the  plan  is  being 
implemented  and  evaluated.  A  revision  may 
be  necessary  because  of  a  change  in 
objectives,  size  of  the  unit.  Mvesluck 
numbers,  w  onomits.  weather  conditions,  etc:. 

•  Based  on  the  results  of  implemcnlalinn. 
there  also  mav  he  a  need  to  look  at  additional 
alternatives  if  the  results  of  plan 
implementation  are  not  solving  the  identified 
problems  or  meeting  the  landowner's/ 
operator's  objectives. 


Appendix  B — Technical  References, 
Handbooks,  and  Policy  Directives 

Technical  Reteremies  and  Handbooks 

The  Natural  Resouri  e  (^onserxatinn  Servii  t 
has  numerous  techni(.al  refereni  es  and 
handbooks  il  uses  to  assist  in  the 
development  of  (:finser\ation  plans  and  their 
various  components.  Listeil  below  are  those 
technical  refertmces  and  handbooks  geni'ralh 
associated  with  the  development  of 
t  omprebensive  nutrient  management  plans. 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION. 
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composing  may  result  in  the  inadvertent 
loss  of  nitrogen,  but  not  phosphorus  or 
other  plant  nutrients.  It  is  the  producers 
responsibility,  as  the  decision  maker,  to 
select  the  utilization  options  to  be  used. 

Alternatives  include,  but  are  not 
limited  to: 

•  transport  and  safe  use  off-site 

•  power  generation  (e.g.,  methane 
generation  for  fuel,  combustion  of  Utter, 
for  energy,  etc.) 

•  converting  to  high-value  product 
{e.g..  composting,  fertilizer,  etc.) 

•  soil  conditioning 

Note.  iMl  manure  and  organic  by-product 
utilization  activities  are  to  comply  with 


Federal,  State,  Tribal,  and  local  laws. 
Specific  technical  requirements  will  be  based 
on  NRCS  Waste  Utilization  Standard  (Code 
633)  and  Nutrient  Management  Standard 
(Code  590).  (See  Appendix  D.) 

Appendix  A— The  Natural  Resources 
Conservation  Service  Planning  Process 

NRCS  uses  a  three-phase,  nine-step 
planning  process.  The  three  phases  and  nine 
steps  from  a  linear  perspective  are: 

Phase  I — CoUectioD  and  Analysts 
(Underataading  the  Problems  and 
Opportunities) 

1.  Identify  Problems 

2.  Determine  Objectives 


3.  Inventory  Resources 

4.  Analyze  Resource  [lata 

Phase  n — Decision  Support  (Understanding 
the  Solutions) 

5.  Formulate  Alternatives 

6.  Evaluate  Alternatives 

7.  Make  Decisions 

Phase  m — Application  and  Evaluation 
(Understanding  the  Resuits) 

8.  Implement  the  Plan 

9.  Evaluate  the  Plan 


Planning   Process 


Cotadtan  &  Analysis 


II. 
DecMon 
Support 


III. 
Application  &  evtthiatton 


Figure  1 
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The  planning  process  is  straight  forward, 
but  not  necessarily  linear  (See  Figure  1).  It  is 
a  cycling  process — iterative — there  is  a  need 
to  cycle  back.  All  three  phases  and  all  nine 
steps  are  vital  for  successhil  conservation 
planning. 

•  The  planning  process  may  stari  with  any 
of  the  first  three  planning  steps  or  planning 
step  nine. 

•  There  may  be  a  need  to  cycle  back  to 
step  three  (inventory  resources),  while 
working  on  step  four  (analyze  resource  data), 
if  more  inventory  Information  is  needed. 

•  Step  one  (identify  problems)  and  step 
two  (determine  objectives)  will  not  be 
finalized  until  step  four  (analyze  resource 
data)  is  completed.  The  analysis  in  step  four 
will,  at  the  very  least,  require  a  brief  review 
of  problem  identification  and  objective 
determination  to  make  sure  they  are  suitable. 


•  There  also  may  be  a  need  for  the 
landowner/operator  to  revise  his  objectives 
as  alternatives  are  formulated  and  evaluated. 

•  Once  the  plan  is  developed,  there  may  be 
a  need  to  go  back  through  the  entire  planning 
process  and  revise  the  plan,  or  that  may 
become  necessary  while  the  plan  is  being 
implemented  and  evaluated.  A  revision  may 
be  necessary  t)ecause  of  a  change  in 
objectives,  size  of  the  unit,  livestock 
numbers,  economics,  weather  conditions,  etc. 

•  Based  on  the  results  of  implementation, 
there  also  may  be  a  need  to  look  at  additional 
alternatives  if  the  results  of  plan 
implementation  are  not  solving  the  identified 
problems  or  meeting  the  landowner's/ 
operator's  objectives. 


Appendix  B — Technical  References. 
Handbooks,  and  Policy  Directives 

Technical  References  and  Handbooks 

The  Natural  Resource  Conservation  Service 
has  numerous  technical  references  and 
handbooks  it  uses  to  assist  in  the 
development  of  conservation  plans  and  their 
various  components.  Listed  below  are  those 
technical  references  and  handbooks  generelly 
associated  with  the  development  of 
comprehensive  nutrient  management  plans. 


United  States  Department  of  Agriculture. 
Natural  Resources  Conservation  Service 
(NRCS).  National  Engineering  Handbook 
Part  651.  Agricultural  Waste 
Management  Field  Handbook.  This 
handbook  is  available  on  the  NRCS  web 
site  at  http://www.ncg.nrcs.usda.gov/ 
tech_ref.htral  and  from  the  National 
Technical  Information  Service  at  the 
address  shown  at  the  end  of  this 
Appendix. 
United  States  Department  of  Agriculture. 
Natural  Resource  Conser\'ation  Service, 
National  Range  and  Pasture  Handbook. 
This  handbook  is  available  on  the  NRCS 
web  site  at  http:// 

www.ncg.nrcs.usda.gov/tech_ref.htm]. 
United  Slates  Department  of  Agriculture, 
Natural  Resource  Conservation  Service. 
National  Agronomy  Manual,  This 
manual  is  presently  under  revision  and 
is  scheduled  for  release  in  Spring  of 
2000.  The  draft  version  is  available  on 
the  USDA  server  in  Ft.  Worth.  TX  at  ftp:/ 
/  ftp .  ft  w.  nrcs.  usda  .gov/p  ub/N  AM/ . 
United  States  Department  of  Agriculture. 
Natural  Resource  Conservation  Service, 
National  Planning  Procedures  Handbook 
(NPPH).  This  handbook  is  available  ft-om 
the  NRCS.  Conservation  Operations 
Division,  by  contacting:  Director. 
Conservation  Operations  Division. 
Natural  Resources  Conservation  Service, 
12th  and  Independence  SW. 
Washington.  DC  20013. 
United  States  Department  of  Agriculture. 
Natural  Resource  Conservation  Service. 
Conservation  Planning  Course.  This 
course  is  available  on  the  NRCS  web  site 
at  http://www.ncg.ruts.usda.gov/ 
start.htm. 
United  States  Department  of  Agriculture. 
Natural  Resource  Conservation  Service, 
Agronomy  Technical  Notes.  These  notes 
are  available  on  the  NRCS  web  site  at 
http://www.ncg.nrcs.usda.gov/ 
tech_notes.html. 
United  States  Department  of  Agriculture. 
Natural  Resource  Conservation  Service. 
Soil  Quality  Information  Sheets.  These 
sheets  are  available  on  the  NRCS  web 
site  at  http://www.ncg.nrcs.usda.gov/ 

tech notes.html. 

Hard  copies  of  available  publications  can 
be  purchased  &x>m:  National  Technical 
Information  Service.  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road. 
Springfield,  VA.  22161;  Telephone:  1-800- 
553-6847. 

Policy  Directives 

NRCS  policy  is  contained  in  Natural 
Resources  Conservation  Service,  General 
Manual.  The  index  for  the  entire  manual  can 
be  found  at  NRCS  web  site  http;// 
policy -nrcs.  usda.gov/national/gm/index.htm. 
Listed  below  are  those  policy  directives 
contained  in  the  General  Manual  generally 
associated  with  the  development  of 
comprehensive  nutrient  management  plans. 


Natural  Resources  Conservation  Service. 
General  Manual.  Title  450.  Technologj-. 
Part  401.  Technical  Guides.  This  part  of 
the  General  Manual  is  available  at  the 
NRCS  web  site  at  hltp;// 
policy.nrcs.usda.gov/national/gm/ 
title450/part40l/index.htm. 

Natural  Resources  Conser\'ation  Sen'ice, 
"General  Manual".  Title  190.  Ecological 
Sciences.  Part  402,  Nutrient 
Management.  This  part  of  the  Genera! 
Manual  is  available  at  the  NRCS  web  site 
at  http://www.nhq.nrcs.usda.gov/BCS/ 
nutri/gm-190.html. 

Appendix  C — Comprehensive  Nutrient 
Management  Plan  Format  and  Content 
introduction 

The  conservation  plan  is  developed  by  the 
landowner/operator  for  his/her  use  to  record 
decisions  for  natural  resource  protection. 
conservation,  and  enhancement. 

Decisions  and  resource  information  needed 
during  implementation  and  maintenance  of 
the  plan  are  recorded.  The  plan  narrative  and 
supporting  documents  provide  guidance  for 
implementation  and  may  serve  as  a  basis  for 
compliance  with  State  and  Federal 
regulations  and/or  program  funding  through 
Federal.  State,  or  local  financial  support 
mitiatives. 

A  comprehensive  nutrient  management 
plan  (CNMP)  is  to  include  all  land  units,  on 
which  manure  and  organic  by-products  will 
be  generated,  handled,  or  applied,  and  that 
the  landowner/operator  either  owns  or  has 
decision  making  authority  over. 

The  following  guidance  helps  to  maintain 
quality  and  provide  appropriate 
documentation  of  a  plan.  The  list  shows  the 
suggested  items  to  be  given  to  the  landowner/ 
operator.  However,  the  plan  content  should 
be  tailored  to  meet  the  landowner's/ 
operator's  needs. 

Plan  Format  and  Content 

The  plan  document  provided  to  the 
landowner/operator  should  be  a  quality 
document  containing  meaningful  information 
for  the  landowner/operator.  It  should  include 
the  following  items: 

1.  A  folder,  binder,  or  other  means  to 
assemble  the  contents  of  the  plan. 

2.  A  soil  map  with  appropriate 
interpretations,  such  as  land  capability 
groupings,  woodland  suitabifity  groups, 
pasture  and  hayland  suitability  groups,  and 
other  interpretive  information  regarding 
suitability  for  specific  land  uses. 

3.  Appropriate  worksheets  developed  with 
the  Ian  downer/ operator,  The  worksheets 
should  include  such  things  as  resource 
impact  summaries,  forage  inventories. 
erosion  estimates,  and  cost  estimates. 

4.  Available  job  sheets  and  other  prepared 
material  applicable  to  the  landowner's/ 
operator's  specific  planned  practices. 

5.  Operation  and  maintenance  agreements 
and  procedures.  More  detailed  operation  and 
iMintenance  procedures,  depending  on  their 
eWent  and  complexity,  may  be  contained  in 
a  separate  document,  but  must  be  referenced 
in  the  CNMP  in  conjunction  with  the 
conservation  system  and  practices  contained 
in  the  plan. 


6  In  some  cases,  engineering  designs  may 
be  included.  However,  these  designs 
generally  are  kept  in  the  office  file  under  the 
landowner's/operator's  name. 

7.  A  conservation  plan  map.  At  a 
minimum,  each  map  should  include  the 
following; 

a.  Title  block  showing: 

•  "Conservation  Plan  Map" 

•  'Prepared  with  assistance  from 
(Name) 

•  Nameof  the  conservation  district,  county 
and  State 

•  Scale  of  the  map 

•  Date  prepared 

•  North  arrow 

b.  Body  of  map  with: 

•  BoundaPp'  lines  of  the  planning  unit 
outlined 

•  Field  boundaries 

•  Land  use  and  acres  for  each  land  unit 
correlating  to  landowner/operator  land  use  in 
the  case  file 

•  Appropriate  map  symbols  and  a  map 
symbol  legend  on  the  map.  or  as  an 
attachment 

c.  Land  use  designations: 

•  Landowner/operator— specific  land  use 
designations  [e.g..  cropland,  grazed  range, 
forest,  etc.)  will  be  used  on  the  plan  map. 

8-  A  record  of  the  landowner's/ operator's 
decisions. 

•  The  recorded  decisions  will  apply  to 
land  units  reflecting  common  land  use. 
objectives,  and  treatment  needs  (referred  lo 
as  conservation  management  units)- 

•  Include  the  appropriate  land  unit  label. 
official  practice  name,  brief  description  of  the 
practice,  and  schedule  of  practice  application 
in  the  proper  sequence  by  calendar  year. 

9.  Available  maps,  sketches,  and  designs 
resulting  from  the  planning  process  that  will 
be  useful  lo  the  Ian  downer /operator  in 
implementing  the  plan. 

The  CNMP  Case  File  Will  Contain: 

1.  Landowner's/operator's  objectives  and 
decisions 

2.  Assistance  notes 

3.  Engineering  notes 

4.  Operation  and  maintenance  agreements 
and  plans 

5.  Design  documentation 

6.  Documentation  of  applied  practices 

7.  Forms  and  worksheets  used  in 
developing  and  evaluating  alternatives 

8-  Environmental  documentation 

9.  Maps— conservation  plan  and  soils 

10.  Other  appropriate  supporting 
documents 

Appendix  D — Conservation  PractiGe 
SUndards 

Natural  Resources  Conservation  Service 
(NRCS)  conservation  practice  standards 
provide  guidance  for  applying  technology  on 
the  land,  and  set  the  minimum  level  for 
acceptable  application  of  the  technology. 

NRCS  issues  national  conservation  practice 
standards  in  its  National  Handbook  of 
Conservation  Practices  (NHCP).  National 
standards  for  each  practice  are  available  al 
the  NRCS  web  site  http:// 
www.ncg.nrcs.usda.gov/nhcp_2.htral.Slale 
Conservationists  determine  which  national 
standards  will  be  used  in  his/her  Slate. 
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State  Conservationists  that  choose  to  use 
national  standards,  without  changes,  adapt 
them  for  use  in  their  State  and  issue  them  as 
State  conservation  practice  standards.  State 
Conservationists  add  the  technical  detail 
needed  to  effectively  use  the  standards  at  the 
field  office  level.  Also.  State  Conservationists 
can  make  their  conservation  practiced 


standards  more  restrictive,  but  not  less 
restrictive.  State  conservation  practice  are 
contained  in  Section  IV  of  the  Field  Office 
Technical  Guide. 

Copies  of  NRCS  State  conservation  practice 
standards  are  not  currently  available  from  the 
NRCS  Homepage,  but  may  be  available  later. 
Copies  presently  can  be  obtained  by 


contacting  the  appropriate  NRCS  State  Office. 
(See  Appendix  F.) 

Following  is  a  listing  of  the  most 
commonly  considered  conservation  practice 
standards  that  may  be  used  when  developing 
a  comprehensive  nutrient  management  plan 
(CNMP): 


Practice  code 


317  .... 
328.... 
332.... 
340.... 
589C  . 
362  .... 
382  .... 
393... 
410  .... 
412  .... 
449  .... 
590.... 
S9SA  . 
516  .... 
521A  . 
521C 
329A 
329B 
558... 
574  ... 
585... 
600... 
614  ... 
472... 

312  ... 

313  ... 
359... 
633... 
XXX  .. 


Practice  name 


Composting  Facility 

Conservation  Crop  Rotation  

Contour  Buffer  Strips 

Cover  and  Green  Manure  Crop  

Cross  Wind  Trap  Stripe 

Diversion ~. ~. 

Fence - 

Filter  Strip  

Grade  Stabilization  Strtjctute  

Grassed  Watenway  - ".. 

Irrigation  Water  Management 

Nutrient  Management  

Pest  Management  

Pipeline  

Pond  Sealing  or  Lining — Flexible  Membrane  . 
Pond  Sealing  or  Lining — Berttonite  Sealant  .„ 
Residue  Management.  No-till  and  Strip  Till  ... 

Residue  Management.  Mulch  Till  

Roof  Runoff  Management  

Spring  Development  

Stripcropping,  Contour „ 

Terrace  « «.. — - 

Trough  or  Tank — ■■ 

Use  Exclusion 

Waste  Management  System  

Waste  Storage  Facility  .'... 

Waste  Treatment  Lagoon 

Waste  Utilization  


Closure  of  Waste  Impoundments  . 


Date  ol  last 
revision 


Presently 
under 
revision 


12/90 

6/99 

3/99 
10/77 

3/99 
10/8S 

4/95 

3/99 
10«5 
10/85 

3/99 

4/99 

7/97 

tone 
en* 

10/77 
3/99 
3/99 
6«4 
IQ'87 
10/78 
4/82 
10B7 

em 

4/79 
4/95 
6«4 
4«9 
Proposed 


'  New  release  anticipated  in  2000 


Appendix  E— Field  Office  Technical 
Guide 

The  Natural  Resources  Conservation 
Service  (NRCS)  Field  Office  Technical  Guide 
(FOTG)  is  an  essential  tool  for  resource 
planning.  The  FOTG  contains  five  Sections: 
Geneml  Resource  References — References, 
maps,  cost  lists,  typical  crop  budgets, 
and  other  information  for  use  in 
understanding  the  field  office  working 
area,  or  in  making  decisions  about 
resource  use  and  resource  management. 
Soi7  and  Site  Information — Soils  are 

described  and  interpreted  to  help  make 
decisions  about  land  use  and 
management.  In  most  cases,  this  will  be 
an  electronic  database. 
Resource  Management  Systems — Guidance 
for  developing  conservation  management 
systems.  A  description  of  the  resource 
considerations  and  their  acceptable 
levels  of  quality  or  criteria  are  included 
in  this  section. 


Practice  Standards  and  Specifications — 

Contains  standards  and  specifications  for 
conservation  practices  used  in  the  field 
office.  Conservation  practice  standards 
contain  minimum  quality  criteria  for 
designing  and  planning  each  practice: 
specifications  describe  requirements 
necessary  to  install  a  practice. 
Conservation  Effects — Contains  Conservation 
Practices  Physical  Effects  matrices  that 
outline  the  impact  of  practices  on 
various  aspects  of  the  five  major 
resources — soil.  air.  water,  plants,  and 
animals. 
The  FOTG  is  a  document  that  is  being 
updated  continually  to  reflect  changes  in 
technology,  resource  information,  and  agency 
policy.  The  FOTG  contains  information  that 
is  unique  to  States  and  local  field  offices 
within  States.  To  obtain  information 
contained  within  the  FOTG.  contact  a  United 
States  Department  of  Agriculture.  NRCS. 
State  Office  (See  Appendix  F  for  a  listing). 


Appendix  F — State  offices 

United  States  Department  of  Agriculture 

Natural  Resources  Consen'ation  Service 
Alafjama 

3381  Skyway  Drive,  P.O.  Box  311,  Auburn. 
AL  36830 
Phone:  334/887-4500  Fax:  334/887-4552 

Alaska 

949  East  38th  Ave..  Suite  WO.  Anchorage.  AK 
99508-4302 
Phone:  907/271-2424  Fax:  907/271-3951 

Arizona 

3003  North  Central  Avenue.  Suite  800. 
Phoenix.  AZ  85012-2945 
Phone:  602/280-8801  Fax:  602/280-8809 

Arkansas 

Federal  Building.  Room  3416.  700  West 
Capitol  Avenue.  Little  Rock.  AR  72201- 
3228 
Phone:  501/301-3121  Fax:  501/301-3194 

California 

430  G  Straet.  Suite  4164.  Davis.  CA  95616- 
4164 
Phone:  530/792-5600  Fax:  530/792-5790 


Colorado 

655  Parfet  Street.  Room  E200C.  Lakewood. 
CO  80215-5517 
Phone:  303/236-2886  x  202  Fax:  303/236- 
2896 

Connecticut 

16  Professional  Park  Road.  Storrs.  CT  06268- 
1299 
Phone:  860/487-1011  Fax:  860/487-10.54 
Delaware 

1203  College  Park  Drive.  Suite  101.  Dover. 
DE  19904-8713 
Phone:  302/678-4160  Fax:  302/678-0843 
Florida 

2614  N.W.  43d  Street.  Gainesville.  FL  32606- 
6611 
Phone:  352/338-9500  Fax:  352/338-9574 
Georgia 

Federal  Building.  Stop  200.  355  East  Hancock 
.Avenue.  Athens,  GA  30601-2769 
Phone:  706/546-2272  Fax:  706/546-2120 
Guam 

Director,  Pacific  Basin  Area.  FHB  Building. 
Suite  301.  400  Route  8,  Maile,  GU  96927 
Phone:  671/472-7490  Fax:  671/472-7288 
Hawaii 

.300  Ala  Moana  Blvd..  Room  4-118.  P  O.  Box 
50004,  Honolulu,  HI  96850-0002 
Phone:  808/541-2600  xlOO  Fax:  808/541- 
1335 

Idaho 

9173  West  Barnes  Drive.  Suite  C.  Boise.  ID 
83709 
Phone:  208/378-5700  Fax:  208/378-5735 
Illinois 

1902  Fox  Drive.  Champaign.  IL  61820-7335 
Phone:  217/398-5267  Fax:  217/373-1550 
Indiana 

6013  Lakeside  Blvd..  Indianapolis.  IN  46278- 
2933 
Phone:  317/290-3200  Fax:  317/290-3225 
Iowa 

693  Federal  Building,  210  Walnut  Street. 
Suite  693,  Des  Moines,  lA  50309-2180 

Phone:  515/284-6655  Fax:  515/284-4394 
Kansas 
760  South  Broadway.  Salina.  KS  67401-4642 

Phone:  785/823-4565  Fax:  785/823-1540 
Kentucky 

771  Corporate  Drive.  Suite  110.  Lexington, 
KY  40503-5479 
Phone:  606/224-7350  Fax:  606/224-7399 

Louisiana 

3737  Government  St.  Alexandria.  LA  71302 
Phone:  318/473-7751  Fax:  318/473-7626 

Maine 

5  Ckidfrey  Drive.  Orono.  ME  04473 

Phone:  207/866-7241  Fax:  207/866-7262 

Maryland 

lohn  Hanson  Business  Center.  339  Busch's 
Frontage  Road.  Suite  301.  .Annapolis. 
MD  21401-55.34 
Phone:  410/757-0861  x314  Fax:  410/757- 
0687 


Massachusetts 

451  WesI  Street.  Amherst.  MA  01002-2995 
Phone:  413/253-1351  Fax:  413/253-4375 
Michigan 

1405  South  Harrison  Road.  Room  101.  East 
Lansing.  MI  48823-5243 
Phone:  517/337-6701  x1201  Fax:  517/337- 
6905 

Minnesota 

375  lackson  Stt«et.  Suite  600.  St.  Paul.  MN 

55101-1854 
Phone:  651/602-7856  Fax:  651/602-7914 

or  7915 
Mississippi 

Suite  1321.  Federal  Building.  100  West 
Capitol  Street,  lackson.  MS  39269 
Phone:  601/965-5205  Fax:  601/965-1940 
Missouri 

Parkade  Center.  Suite  250.  601  Business  Loop 
70  West.  Columbia.  MO  65203-2546 
Phone:  573/876-0901  Fax:  573/876-0913 
Montana 

Federal  Building.  Room  443,  10  East  Babco<k 
Street,  Bozeman,  MT  59175-4704 
Phone:  406/587-6868  Fax:  406/587-6761 
Nebraska 

Federal  Building.  Room  152.  100  Centennial 
Mall.  North,  Lincoln.  NE  68508-3866 
Phone:  402/437-5300  Fax:  402/437-5327 
Nevada 

5.301  Longlcy  Lane,  Building  F,  Suite  201, 
Reno.  NV  89511-1803 
Phone:  702/784-5863  Fax:  702/784-5939 
New  Hampshire 

Federal  Building.  2  Madbury  Road,  Durham, 
NH  03824-2043 
Phone:  603/433-0505  Fax:  603/888-5301 
New  jersey 

1370  Hamilton  Street.  Somerset.'NJ  0887.3- 
3157 
Phone:  732/246-1171  Fax:  732/246-2358 
New  Mexico 

6200  lefferson  Street.  N.E.,  Suite  305. 
Albuquerque.  NM  87109-3734 
Phone:  505/761-4400  Fax:  505/761-4462 
New  York 

441  South  Salina  .Street.  Suite  354.  S\Tacuse. 
NY  13202-2450 
Phone:  315/477-6504  Fax:  315/477-6550 
North  Carolina 

4405  Bland  Road.  Suite  205.  Raleigh.  NC 
27609-6293 
Phone:  919/873-2102  Fax:  918/873-2156 
North  Dakota 

220  E.  Rosser  Avenue.  Room  278.  P.O.  Box 
1458.  Bismarck.  ND  58502-1458 
Pbone:  701/250-4421  Fax:  701/250-1778 
Ohio 

200  North  High  Street.  Room  522.  Columbus. 
OH  43215-2478 
Phone:  614/^69-6962  Fax:  614/469-2083 
Oklahoma 

USDA  Agri-Center  BIdg..  100  USDA.  Suite 
203.  Stillwiiler.  OK  74074-2655 
Phone:  405/742-1204  Fax;  405/742-1201 


Oregon 

101  SW  Main  Street.  Suite  1300.  Portland. 
OR  97204-3221 
Phone:  503/414-3221  Fax:  303/414-3277 
Pennsylvania 

1  Credit  Union  Place.  Suite  340.  Harrisbutv. 
PA  17110-2993 
Phone:  717/237-2210  Fax:  717/237-2238 
Puerto  Rico 

Director.  Caribbean  Area.  IBM  Building. 

Suite  604,  654  Munoz  Rivera  Avenue. 

Hato  Roy.  PR  00918—4123 
Phone:  787/766-5206  Fax:  787/766-5987 
Rhode  Island 

60  Quaker  Lane.  Suite  46.  Warwick,  RI 
02886-01 1 1 
Phone:  401/828-1300  Fax:  401/828-0433 
South  Carolina 

Strom  Thurmond  Federal  Building,  1835 
Assembly  Street,  Room  950,  Columbia, 
SC  29201-2489 
Phone:  803/25.-1-2935  Fax:  803/253-3670 
South  Dakota 

Federal  Building,  Room  203,  200  Fourth 
Street,  S.W.,  Huron.  SD  57350-2475 
Phone:  603/352-1200  Fax:  605/352-1270 
Tennessee 

675  U.S.  Courthouse,  801  Broadway, 
Nashville,  TN  37203-3878 
Phone:  615/736-5471  Fax:  615/736-7135 
Texas 

W.R  Poage  Building,  101  South  Main  Street. 
Temple.  TX  76501-7682 
Phone:  254/742-9800  Fax:  254/742-9819 

Utah 

W.F.  Bennett  Federal  Building.  125  South 
Stale  Street.  Room  4402.  Salt  Lake  City, 
LT  84138 

P.O.  Box  11340.  .SLC.  LT  84147-0350 
Phone:  801/324-5050  Fax:  801/524-4403 

Vermont 

60  Union  Street,  Winooski,  VT  05404-1990 
Fax:  802/951-6327 
Phone:  802/951-6795 
Virginia 

Culpeper  Building,  Suite  209,  1606  Santa 
Rosa  Road,  Richmond.  VA  23229-5014 
Phone:  804/287-1676  Fax:  804/287-1737 
Washington 

Rock  Pointe  Tower  D.  W.  316  Boone  Avenue. 
Suite  450.  Spokane.  WA  99201-2348 
Phone:  509/323-2900  Fax:  509/323-2909 
West  Virginia 

75  High  Street.  Room  301.  Morgantown.  WV 
26505 
Phone:  304/291-1152  Xl36  Fax:  304/291- 
4628 

Wisconsin 

6515  Watts  Road.  Suite  200.  Madison.  WI 
53719-2726 
Phone:  608/276-8732  x229  Fax:  608/276- 
5890 

Wyoming 

Federal  Building.  Room  3124.  100  East  B 
Straet.  Casper.  WY  82601-1911 
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Phono:  307/261-6453  Fax:  207/261-6490 

IFR  Dor  99-31872  Filed  12-B-99;  8:45  am) 
aUJNG  CODE  3410-ie-ll 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

In  the  Matter  of:  Macosia  International, 
2004  Baltimore  Street,  Laredo,  Texas 
78041,  Respondent 

Decision  and  Order 

On  August  14.  1998.  the  Office  of 
E.xport  Enforcement.  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (hereinafter 
"BXA"),  issued  a  charging  letter 
initiating  an  administrative  proceeding 
against  Macosia  International 
(hereinafter  "Macosia").  The  charging 
letter  alleged  that  Macosia  committed 
four  violations  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  730-774 
(1999))  (the  Regulations).'  issued 
pursuant  to  the  Export  Administration 
Act  of  1979.  as  amended  (50  U.S.C.A. 
app.  sees.  2401-2420  (1991  &  Supp. 
1999))  (the  Act). 2 

Specifically,  the  charging  letter 
alleged  that,  on  four  separate  occasions 
between  on  or  about  August  17. 1993 
and  on  or  about  August  18, 1994, 
Macosia  exported  handcu^s  and  leg 
irons  from  the  United  States  to  Mexico 
without  obtaining  the  validated  export 
Ucense  required  by  §  772.1(b)  of  the 
former  Regulations.  BXA  alleged  that, 
by  exporting  handcuffs  and  leg  irons  to 
any  person  or  destination  or  for  any  use 
in  violation  of  or  contrary  to  the  terms 
of  the  Act.  or  any  regulation,  order,  or 
license  issued  thereunder.  Macosia 
violated  Section  787.6  of  the  former 
Regulations  in  connection  with  each  of 
the  exports,  for  a  total  of  four  violations. 

Macosia  failed  to  answer  or  otherwise 
respond  to  the  charging  letter. 


*  The  alleged  vioUitioas  occuired  in  1993  and 
1994.  The  Regulations  governing  the  violations  at 
issue  are  found  in  tlie  1993  and  1994  venions  of 
the  Code  of  Federal  Regulations  115  CFR  parts  76a- 
799  (1993  and  19941)  Those  Regtilatioos  define  the 
violatiuiu  that  BXA  alleges  occuired  and  are 
referred  to  hereinafter  as  the  fomter  Regulations. 
Since  that  time,  the  Regulations  have  been 
reorganized  and  restructured:  the  restructured 
Regulations  establish  the  procedures  that  apply  to 
the  matter.'*  set  forth  herein. 

'  The  Act  expired  on  Augixst  20. 1994.  Exeinitive 
Order  12924  13  CFR.  1994  Comp.  917  (1995)1. 
extended  by  Presidential  Notices  of  August  15. 1995 
(3  CFR.  I99S  Comp  501  (19961).  August  14.  1996 
(3  CFR.  1996  Comp.  298  (19971).  August  13.  1997 
(3  CFR.  1997  Comp.  306  (1996)1.  August  13. 1996 
(3  CFR.  1996  Comp  294  (1999)1  and  August  10. 
1999  (84  FR  44101.  August  13. 1999).  continued  the 
Regulations  in  effect  under  the  htleinatlonal 
Emergency  Economic  Powers  Act  (50  U.S.C.A. 
1701-1706  (1991  a  Supp   19991). 


Accordingly,  pursuant  to  the  default 
procedures  set  forth  in  §  766.7  of  the 
regulations.  BXA  moved  that  the 
Administrative  Law  ludge  (hereinafter 
the  "AL| ')  find  the  facts  to  be  as  alleged 
in  the  charging  letter  and  render  a 
Recommended  Decision  and  Order. 

Following  BXA's  motion,  the  ALI 
issued  a  Recommended  Decision  and 
Order  in  which  he  found  that  service  of 
the  charging  letter  was  made  on  Macosia 
on  September  10. 1998  and  that, 
because  it  filed  no  answer  to  the 
charging  letter.  Macosia  was  in  default. 
The  AL)  also  found  the  facts  to  be  as 
alleged  in  the  charging  letter,  and 
concluded  that  those  facts  establish  that 
Macosia  committed  four  violations  of 
the  former  Regulations,  as  BXA  alleged. 
The  AL)  also  agreed  with  BXA's 
recommendation  that  the  appropriate 
penalty'  to  be  imposed  for  the  violations 
is  a  denial,  for  a  period  of  seven  years, 
of  all  of  Macosia's  export  privileges.  As 
provided  by  §  766.22  of  the  regulations, 
the  Recommended  Decision  and  Order 
has  been  referred  to  me  for  final  action. 

Based  on  my  review  of  the  entire 
record,  I  afGrm  the  findings  of  fact  and 
conclusions  of  law  in  the  Recommended 
Decision  and  Order  of  the  ALJ. 

Accordingly,  it  is  therefore  ordered. 
First,  that,  for  a  period  of  seven  years 
from  the  date  of  this  Order.  Macosia 
International.  2004  Baltimore  Street. 
Laredo.  Texas  78041.  and  all  of  its 
successors  or  assignees,  officers, 
representatives,  agents,  and  employees 
when  acting  for  or  on  behalf  of  Macosia 
International  may  not.  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  lo  as  "item") 
exported  or  to  be  exported  horn  the 
United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document: 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  tinancing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations: 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 


Second,  that  no  person  may.  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  lo 
the  Regulations: 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  or 
attempted  acquisition  by  the  denied 
person  of  the  ownership,  possession,  or 
control  of  any  item  subject  to  the 
Regulations  that  has  been  or  will  be 
exported  from  the  United  States, 
including  financing  or  other  support 
activities  related  to  a  transaction 
whereby  the  denied  person  acquires  or 
attempts  to  acquire  such  ownership, 
possession  or  control: 

C.  Take  any  action  to  acquire  from  or 
lo  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States: 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be.  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  that  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Third,  that,  after  notice  and 
opportunity  for  comment  as  provided  in 
§  766.23  of  the  regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  the  denied 
person  by  affiliation,  oivnership. 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  made  subject  to  the 
provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Fifth,  that  this  Order  shall  he  served 
on  Macosia  International  and  on  BXA, 
and  shall  be  published  in  the  Federal 
Register. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effiictive  immediately. 


Daled:  November  29.  1999. 
William  A.  Reioscb. 

( rnder  Secretary  for  Export  Administration. 
IFR  Doc.  99-31957  Filed  12-8-99  8:45  aiTt] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-8061 

Cartx>n  Steel  Wire  Rope  from  Mexico: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Administrative 
Review  and  Maw  Shipper  Review 

AGEftCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits  For  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Review. 

EFFECTIVE  DATE:  December  9.  1999. 
FOB  FUimtER  INFORIMTK>N  CONTACT: 

Mark  Hoadley  or  Maureen  Flannerj'. 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington  DC  20230: 
telephone:  (202)  482-0666  or  (202)  482- 
3020.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  )anuar>'  1. 1995. 
the  effective  date  of  the  amendments 
madetotheTariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Departmenls's 
regulations  are  to  the  current  , 

regulations,  codified  at  19  CFR  part  351 
(1999) 

Background 

In  accordance  with  19  CFR 
351.213(b)(2),  Aceros  Camesa,  S.A.  de 
C.V.  ("Camesa").  a  Mexican  producer  of 
subject  merchandise,  requested  that  we 
conduct  an  administrative  review  of  its 
sales.  Petitioners  in  the  proceeding,  the 
Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  enable  Manufacturers  ("the 
Committee")  also  requested  a  review  of 
Camesa  s  .sales,  in  accordance  with  19 
CFR  351.213(b)(1).  We  pubhshed  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on  April  30. 
1999  (64  FR  23269). 

hi  accordance  with  19  CFR  351.214. 
Cablesa,  S.A.  de  C.V.  ("C^ablesa ").  a 
Mexican  producer  of  subject 
merchandise,  requested  that  we  conduct 
a  new  shipper  review  of  its  sales.  We 


pubUshed  a  notice  of  initiation  of  this 
new  shipper  review  on  May  7. 1999  (64 
re  24573).  After  receiving  a  waiver  of 
the  normal  lime  limits  for  a  new  shipper 
review  from  Cablesa  under  1 9  CFR 
351.214(j)(3).  we  decided  to  pubhsh  the 
results  of  this  new  shipper  review 
simultaneously  with  the  results  of  the 
administrative  review.  See  64  FR  61825 
(November  15.  1999). 

Extension  of  Time  Limils  for 
Preliminary  Results 

Section  751(a)(3)(A)  of  the  Act  directs 
the  Department  to  make  a  preliminary 
determination  within  245  days  for  each 
administrative  review.  The  section 
provides,  however,  that  "if  it  is  not 
practicable  to  complete  the  review 
within  the  foregoing  time,  the 
administrative  authority  may  extend 
that  245-day  period  to  365  days  *   "   *  ." 
Due  to  the  reasons  enumerated  in  the 
Memoranduw  from  Joseph  A.  Spetrini 
to  Robert  S.  LaRussa.  Extension  of  Time 
Limit  for  the  Preliminary'  Results  of 
Review  of  Steel  Wire  Rope  from  Mexico. 
dated  November  30.  1999.  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  this  review 
within  the  245-day  time  limit. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
is  extending  the  time  limits  for  the 
preliminary  results  of  the  administrative 
review  and  new  shipper  review  by 
seven  days  to  December  8, 1999. 

Daled:  November  30.  1999. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  ADI 
C\'D  Enforcement  HI. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-201-80S) 

Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tube  From  Mexico:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  requests  from 
two  respondents,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico,  This  review  covers  two 


manufacturers  and  e.xpoiters  of  the 
subject  merchandise,  Tuberia  Nacional 
S.A.  de  C.V,  (TUNA)  and  Hylsa  S.A.  de 
C.V.  (Hylsa).  The  period  of  review  (POR) 
is  November  1 ,  1997.  through  October 
31.  1998. 

EFFECTIVE  DATE:  December  9.  1999. 

FOR  FURTHER  INFORHATKIN  CONTACT:  John 
Drury  (TUNA).  Charles  Rast  (Hylsa).  or 
Linda  Ludwig.  Enforcement  Group  III, 
Office  B.  Import  Administration. 
IntemationsJ  Trade  Administration.  US 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.  Room 
7866.  Washington.  DC  20230:  telephone 
(202)  4B2-0195.  (202)  482-1324.  or 
(202)  482-3833.  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  Januar)'  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA)!  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (April  1998). 


Background 

The  Department  published  an 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico  on  November  2, 1992  (57 
FR  49453).  The  Department  published  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidiunping  duty  order  for  the  1997/98 
review  period  on  November  12.  1998 
(63  re  63287).  Respondents  TUNA  and 
Hylsa  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico.  We  initialed  this  review 
on  December  23.  1998.  See  63  TO  71091 
(December  17.  1998). 

Under  section  751(a)(3)(A)of  the  Act, 
the  Department  may  extend  the 
deadline  for  issuing  a  prelimlnar)' 
determination  in  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  lo  complete  the  preliminar)' 
review  within  the  statutory  time  limit  of 
245  days.  On  August  12.  1999.  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case  lo 
November  30.  1999.  See  Extension  of 
Time  Limit:  Circular  Welded  Non-Alloy 
Pipe  From  Mexico:  /Vntidiunping 
Administrative  Review.  64  re  43982 
(August  12,  1999). 
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The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  these  orders 
are  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  galvanized,  or  painted),  or 
end  finish  (plain  end.  beveled  end, 
threaded,  or  threaded  and  coupled). 
These  pipes  and  tubes  are  generally 
known  as  standard  pipes  and  tubes  and 
are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas. 
and  other  Uquids  and  gases  in  plumbing 
and  heating  systems,  air  conditioning 
units,  automatic  sprinkler  systems,  and 
other  related  uses,  and  generally  meet 
ASTM  A-53  specifications.  Standard 
pipe  may  also  be  used  for  light  load- 
bearing  applications,  such  as  for  fence 
tubing,  and  as  structural  pipe  tubing 
used  for  framing  and  support  members 
for  reconstruction  or  load-bearing 
purposes  in  the  construction, 
shipbuilding,  truclung.  farm  equipment, 
and  related  industries.  Unfinished 
conduit  pipe  is  also  included  in  these 
orders. 

All  carbon  steel  pipes  and  tubes 
within  the  physical  description  outlined 
above  are  included  within  the  scope  of 
these  orders,  except  line  pipe,  oil 
country  tubular  goods,  boiler  tubing, 
mechanical  tubing,  pipe  and  tube 
hollows  for  redraws,  finished 
scafiblding,  and  finished  conduit. 
Standard  pipe  that  is  dual  or  triple 
certified/ stenciled  that  enters  the  U.S.  as 
line  pipe  of  a  kind  used  for  oil  or  gas 
pipelines  is  also  not  included  in  these 
orders 

Imports  of  the  products  covered  by 
these  orders  are  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7306.30.10.00,  7306.30.50.25, 
7306.30.50.32,  7306.30.50.40, 
7306.30.50.55.  7306.30.50.85.  and 
7306.30.30.90. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  each  circular 
welded  non-alloy  steel  pipe  and  tube 
product  produced  by  the  respondents, 
covered  by  the  descriptions  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  supra,  and  sold  in  the  home 
market  during  the  POR.  to  be  a  foreign 


like  product  for  purposes  of  determining 
appropriate  product  comparisons  to  US 
sales  of  circular  welded  non-alloy  steel 
pipe  and  tube.  Where  there  were  no 
sales  of  identical  merchandise  in  the 
home  market  to  compare  to  US  sales,  we 
compared  US  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  the 
Department's  December  23. 1998 
questionnaire,  or  to  constructed  value 
(CV). 

Normal  Value  Comparisoiu 

To  determine  whether  sales  of 
circular  welded  non-alloy  steel  pipe 
from  Mexico  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
normal  value  (NV).  as  described  in  the 
"Export  Price  and  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A  (d)(2)  of  the  Act.  we 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  US  transactions. 

We  have  used  the  date  of  invoice  as 
the  date  of  sale  for  all  home  market  sales 
made  by  both  TUNA  and  Hylsa  during 
the  POR.  For  US  sales  made  by  TUNA, 
we  have  also  used  the  date  of  invoice  as 
the  date  of  sale.  For  US  sales  made  by 
Hylsa.  we  have  used  the  reported 
purchase  order  date  as  the  date  of  sale 
because  it  is  the  most  accurate  on  the 
record.  See  Analysis  Memorandum  for 
Hylsa.  dated  November  30. 1999. 

Export  Price  and  Constructed  Export 
Price 

Hylsa 

We  calculated  EP  in  accordance  with 
section  772(al  of  the  Act.  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation.  We 
based  EP  on  packed  prices  to 
unaffiliated  customers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  for 
foreign  inland  freight,  foreign  brokerage 
and  handling.  U.S.  brokerage  and 
handling  and  U.S.  customs  duties. 

Tuna 

For  TUNA,  we  analyzed  sales  made  to 
the  United  States,  and  determined  that 
there  are  both  EP  and  CEP  sales  in  the 
United  States  during  the  POR.  For 
certain  sales  to  the  United  States,  we 
calculated  CEP  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
subject  merchandise  was  first  sold  by 
TUNA'S  U.S.  affiliate  (Acerotex)  after 
having  been  imported  into  the  United 
States.  We  based  CEP  on  packed  prices 


to  unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  for 
foreign  inland  freight,  foreign  brokerage 
and  handling,  U.S.  brokerage  and 
handling,  and  U.S.  customs  duties.  In 
accordance  with  section  772(d)(1)  of  the 
Act.  we  deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  (credit 
costs,  warranty  expenses),  and  indirect 
selling  expenses.  For  CEP  sales,  we  also 
made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

We  determined  that  the  remaining 
sales  were  EP  sales  based  on  the  fact 
that  TUNA  sold  the  subject  merchandise 
directly  to  the  unaffiliated  U.S. 
customer  prior  to  importation,  and  CEP 
treatment  was  not  otherwise  indicated. 
We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Act.  We  based  EP 
on  packed  prices  to  unaffiliated 
customers  in  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  for  foreign  inland 
freight,  foreign  brokerage  and  handling. 
U.S.  brokerage  and  handling  and  U.S. 
customs  duties. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales,  we  determined  that  the 
qu^tity  of  the  foreign  Uke  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act. 
we  based  NV  on  the  price  al  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  home  market. 

Sales  to  affiliated  customers  for 
consumption  in  the  home  market  which 
were  determined  not  to  be  al  arm's- 
length  were  excluded  from  our  analysis. 
To  test  whether  these  sales  were  made 
at  arm's-length,  we  compared  the  prices 
of  sales  of  comparison  products  to 
affiliated  and  unaffiliated  customers,  net 
of  all  movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Pursuant  to  19  CFR  351.403  and  in 
accordance  with  our  practice,  where  the 
prices  to  the  affiliated  party  were  on 
average  less  than  99.5  percent  of  the 
prices  to  unaffiliated  parties,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  not  at  arm's-length. 
See  Notice  of  Final  Results  and  Partial 
Recissioo  of  Antidumping  Duty 
Administrative  Review:  Roller  Chain, 
Other  Than  Bicycle.  From  Japan.  62  FR. 
60472  (November  10.  1997);  62  FR 
27295,  27355-56  (May  19,  1997J.  We 


included  those  sales  that  passed  the 
arm's-length  test  in  our  analysis  (see  19 
CFR  351.403:  62  FR  at  27355-56).  For 
TUNA,  we  used  sales  from  TUNA 
directly  to  unaffiliated  customers,  and 
from  affihated  resellers  to  the  first 
unaffiliated  customer,  as  the  basis  for 
determining  normal  value.  See  TUNA 
Analysis  Memorandimi,  dated 
November  30.  1999.  For  Hylsa,  we 
excluded  from  our  analysis  dovrastieam 
.sales  made  by  affiliated  customers 
because  of  their  small  volumes.  See 
Memorandum  to  the  File,  dated  October 
20,  1999. 

Where  appropriate,  in  accordance 
with  section  773(a)(6)(A)  of  the  Act.  we 
deducted  credit  expenses,  warranties, 
advertising,  insurance,  packing,  and 
certain  discounts,  and  we  added  interest 
revenue. 

Level  ofTrade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting  price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  C:V.  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  and  profit.  For 
EP,  the  U.S.  LOT  is  also  the  level  of  th  - 
starting  price  sale,  which  is  usually 
bom  the  exporter  to  the  importer.  For 
CEP,  it  is  the  level  of  the  constructed 
sale  from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
bom  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  (See  e.g..  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  bom  South  Africa,  62 
FR  61731  (November  19.  1997).) 

As  the  Department  explained  in  Gray 
Portland  Cement  and  Clinker  from 
Mexico;  Final  Results  of  Antidumping 


Duly  Administrative  Review  (Cement 
from  Mexico).  62  FR  17156  (April  9 
1997).  for  both  EP  and  CEP  the  relevant 
transaction  for  the  LOT  analysis  is  the 
sale  from  the  exporter  to  the  importer. 
While  the  starting  price  for  CEP  is  that 
of  a  subsequent  resale  to  an  unaffilialed 
buyer,  the  construction  of  the  CEP 
results  in  a  price  that  would  have  been 
charged  by  the  exporter  lo  the  importer 
if  the  importer  had  not  been  affiliated. 
We  calculate  the  CEP  bv  romoring  from 
the  first  resale  lo  an  unaffiliated  U.S. 
customer  the  expenses  referenced  in 
section  772(d)  of  the  Act  and  the  profit 
allocated  to  these  expenses.  These 
expenses  represent  activities  undertaken 
by  the  affiliated  importer  in  making  the 
sale  to  the  unaffifiated  customers. 
Because  the  expenses  deducted  under 
section  772(d)  of  Uie  Acl  are  incurred 
for  selling  activities  in  the  United 
States,  the  deduction  of  these  expenses 
may  yield  a  different  LOT  for  the  CEP 
than  for  the  later  resale  (which  we  use 
for  the  starting  price).  Movement 
charges,  duties,  and  taxes  deducted 
under  section  772(c)  of  the  Act  do  not 
represent  activities  of  the  affiliated 
importer,  and  we  do  not  remove  them 
to  obtain  the  price  on  which  the  CEP 
LOT  is  based. 

To  determine  whether  some  or  all 
home  market  sales  are  al  a  different  LOT 
than  U.S.  sales,  we  examined  the  stages 
of  marketing  and  the  selling  functions  in 
both  markets.  An  analysis  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  LOTs. 

Hylsa 

For  sales  made  by  Hylsa  during  the 
POR.  the  record  shows  that  sales  in  both 
markets  were  made  at  the  same  LOT.  In 
the  U.S.  market.  Hylsa  sold  to 
unaffiliated  industrial  end-users  and 
distributors.  In  the  home  market,  Hylsa 
sold  lo  unaffilialed  industrial  end-users, 
distributors,  and  employees.  Based  on 
Hylsa's  questionnaire  responses,  selling 
functions  performed  for  customers  in 
either  market  generally  did  not  var>- 
according  to  customer  category  or 
channel  of  distribution.  Accordingly,  we 
preliminary  find  that  all  sales  in  the 
home  market  and  the  U.S.  market  were 
made  at  the  same  level  of  trade,  and  we 
are  not  making  a  LOT  adjustment. 
TUNA 

Our  analysis  of  the  data  submitted  by 
TUNA  indicates  thai  sales  to  the  United 
Slates  were  made  through  two  chaimels 
of  dishribuUon.  and  sales  in  the  home 
market  were  through  multiple  channels 
of  distribution.  Furthermore,  there  were 
differences  in  selling  functions  between 
certain  types  of  customers  in  both 
markets,  depending  upon  the  channel  of 


distribution.  All  sales  in  the  home 
market  lo  unaffiliated  parties  were  lo 
end  users.  Conversely,  sales  in  the 
United  States  were  to  distributors. 

An  examination  of  the  selling 
functions  in  both  markets  indicates  that 
TUNA  performs  a  "core"  of  selling 
functions  in  the  home  market  for  all 
customers.  These  functions  include 
invenlor>'  maintenance,  salesman  visits 
to  customers,  and  technical  services. 
Depending  upon  the  channel  of 
distribution,  TUNA  also  performs 
additional  selUng  functions  for  certain 
customers  in  the  home  market.  TUNA 
provides  just  in  time  (jm.  and  other 
speciaUzed  services  to  one  channel  of 
trade,  which  are  not  provided  lo  any 
other  home  market  customers.  In  a 
separate  channel  of  ti-ade.  TUNA 
performs  additional  selling  functions, 
related  principally  to  affiliated  resellers, 
which  allows  the  resellers  to  perform 
selling  functions  for  their  unaffilialed 
customers.  The  selling  functions 
provided  by  TUNA  in  this  channel  of 
trade  are  unique. 

Based  on  our  analysis,  we 
preliminarily  determine  that  there  are 
three  levels  of  trade  in  the  home  market. 
Those  sales  receiving  ITT  and  other 
specialized  serx-ices  constitute  one  level 
of  ti^de.  Downstream  sales  through 
affiUales  receive  a  imique  set  of  selling 
functions  and  thus  consUlute  a  separate 
level  of  ti^de.  All  other  sales  in  the 
home  market  constitute  a  third  level  of 
trade,  in  which  there  exists  only  the 
"core  "  selling  functions. 

In  the  United  Slates,  we  preliminarily 
determine  that  there  are  two  separate 
levels  of  trade.  These  correspond  to  EP 
and  CEP  sales,  respectively.  For  CEP 
sales,  we  found  minimal  selling 
functions  performed  by  TUNA  for  its 
U.S.  affiliate  Accordingly,  the  CEP  is  al 
a  different  LOT  than  any  of  those  HM 
LOTs.  For  EP  sales,  we  ^ound  that 
TUNA  performs  certain  selling 
functions  consistent  with  the  "core" 
functions  performed  for  sale!,  in  the 
home  market.  Therefore,  tile  seUing 
functions  are  the  same,  and  we 
preliminarily  determine  thai  EP  sales  in 
the  U.S.  are  al  the  same  level  of  ti^de 
as  those  sales  in  the  home  market  which 
do  not  receive  /TT  services,  or  services 
provided  on  downstream  sales  (i.e.  the 
third  level  of  trade  in  the  home  market) 
Section  773(a)(7)(A)  of  the  Act  directs 
us  to  make  an  adjustment  for  differences 
in  LOTs  where  such  differences  affect 
price  comparability.  For  CEP.  because 
there  is  insufficient  data  lo  perform  an 
analysis  of  the  affect  on  price 
comparability,  and  each  home  market 
LOT  is  more  advanced  than  the  CEP 
LOT.  the  Department  must  make  a  CEP 
offset.  Therefore,  regarding  those  sales 
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to  the  United  States  which  are  classified 
as  CEP  sales,  in  accordance  with  section 
773(a)(7)(B)  of  the  Act,  a  CEP  offset  is 
warranted. 

As  we  have  determined  that  TUNA'S 
home  market  sales  at  the  third  LOT  are 
at  the  same  level  of  trade  as  the  EP  sales 
in  the  United  States,  we  have  made  no 
LOT  adjustment  when  TUNAs  EP  sales 
matched  sales  at  this  LOT.  See  TUNA 
Analysis  Memorandum,  dated 
November  30,  1999. 

Cost-of-Prodaction  Analysis 

Because  the  Department  disregarded 
sales  below  cost  for  both  Hylsa  and 
TUNA  in  the  comparison  market  during 
the  last  completed  segment  of  the 
proceeding,  we  initiated  a  cost  of 
production  analysis  in  accordance  with 
section  773(b)  of  the  Act.  We  conducted 
the  COP  analysis  as  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Hylsa's  and  TUNA'S  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home- 
marliet  selling,  general,  and 
administrative  expenses  ("SG&A").  and 
packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  relied 
on  the  submitted  COPs  for  TUNA, 
except  as  follows.  Our  analysis  of  the 
most  recently  submitted  data  by  TUNA 
indicated  that  certain  home  market  sales 
were  not  assigned  a  cost.  As  facts 
available,  we  assigned  an  average  cost, 
by  size  and  finish,  to  sales  wliich  might 
match  to  United  States  sales.  We  will 
request  supplemental  information  on 
these  certain  home  market  sales  and 
consider  responsive  submission  prior  to 
the  publication  of  the  final 
determination. 

For  Hylsa,  we  adjusted  COPs  to  reflect 
similar  physical  characteristics  for 
certain  products.  We  subsequently 
weight-averaged  the  reported  costs  by 
control  number.  See  Hylsa  Analysis 
Memorandum. 

B.  Test  of  Home-Market  Prices 

We  used  the  respondents'  weighted- 
average  COPs  for  the  period  November 
1, 1997  through  October  31,  1998.  We 
compared  the  weighted-average  COP 
figures  to  home-market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act.  In  determining 
whether  to  disregard  home-market  sales 
made  at  prices  below  the  COP.  we 
examined  whether  (1)  Within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  Such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 


compared  the  COP  to  the  home-market 
prices,  less  any  applicable  movement 
charges,  discounts,  and  rebates. 

C.  Results  of  COP  Test 

In  accordance  with  section 
773(b)(2)(C),  where  less  than  20  percent 
of  Hylsa's  and  TUNA'S  sales  of  a  given 
product  were  at  prices  less  than  the 
COP.  we  do  not  disregard  any  below- 
cost  sales  of  that  product  because  we 
determine  that  the  below-cost  sales  were 
not  made  in  "substantial  quantities." 
Where  20  percent  or  more  of  a  TUNA's 
and  Hylsa's  sales  during  the  POR  were 
at  prices  less  than  the  COP,  we 
determine  such  sales  to  have  been  made 
in  "substantial  quantities"  within  an 
extended  period  of  time  in  accordance 
with  section  773(b)(2)(B)  of  the  Act. 
Furthermore,  because  we  compared 
prices  to  POR  average  COPs.  we 
determined  that  below-cost  prices  do 
not  permit  recovery  of  all  costs  within 
a  reasonable  period  of  time,  in 
accordance  with  section  773rb)(2)P)  of 
the  Act.  Therefore,  we  disregarded  such 
belov,  -cost  sales  of  TUNA  and  Hylsa. 
Where  all  contemporaneous  sales  of 
comparison  products  were  disregarded, 
we  calculated  NV  based  on  CV. 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  TUNA'S  and  Hylsa's  cost  of 
materials,  fabrication,  SG&A,  U.S. 
packing  costs,  interest  expenses  as 
reported  in  the  U.S.  sales  database  and 
profit.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SGiA 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country. 

Corrency  Conversion 

For  piuposes  of  the  preliminary 
results,  we  made  currency  conversions 
in  accordance  with  section  773A  of  the 
Act,  based  on  the  official  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank 
of  New  York.  Section  773A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fiuctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fiuctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  See, 
e.g..  Certain  Stainless  Steel  Wire  Rods 
from  France;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  8915,  8918  (March  6, 


1998),  and  Policy  Bulletin  96-1: 
Currency  Conversions,  61  FR  9434 
(March  8, 1996).  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 

Circular  Welded  Non-Alloy  Steel 
Pipes  and  Tubes 


Producer/Manutacturer/Expofler 


TUNA  . 
Hytsa.. 


Weight- 
ed-aver- 
age  mar- 
grn  (per- 
cent) 


1.92 
10.38 


The  Department  will  disclose  to  any 
party  to  the  proceeding,  within  ten  days 
of  publication  of  this  notice,  the 
calculations  performed  (19  CFR 
351.224).  Any  interested  party  may 
request  a  hearing  within  30  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  37  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing, 
within  120  days  after  the  publication  of 
this  notice. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  For 
duty  assessment  purposes,  we 
calculated  an  importer-specific 
assessment  rate  by  dividing  the  total 
dumping  margins  calculated  for  the  U.S. 
sales  to  the  importer  by  the  total  entered 
value  of  these  sales.  This  rate  will  be 
used  for  the  assessment  of  antidumping 
duties  on  all  entries  of  the  subject 


merchandise  by  that  importer  during  the 
POR.  * 

Furthermore,  the  following  deposit 
requirements  vrill  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  circular  welded-non-alloy  steel  pipe 
from  Mexico  entered,  or  withdrawn 
fium  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  these  administrative  reviews, 
as  provided  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  rate  for 
reviewed  firms  wiU  be  the  rate 
established  in  the  final  results  of 
administrative  review,  except  if  the  rate 
is  less  than  0.50  percent,  and  therefore. 
de  minimis  within  the  meaning  of  19 
CFR  351.106(c),  in  which  case  the  cash 
deposit  rate  will  be  zero:  (2)  For 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate:  (3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  ratfe  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  these 
reviews,  or  the  LTFV  investigation;  and 
(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  or  the  original  fair 
value  investigation,  the  cash  deposit 
rate  will  be  36.62%.  the  "all  other"  rate 
from  the  original  investigation. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(])  and  777(i)(l)  of  the  Act. 

Dated:  November  30. 1999. 
Richard  W.  Moraland. 

Acting  Assistant  Secwlary  for  Import 

Administration. 

[FR  Doc.  99-31983  Filed  12-8-99;  3:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-57l)-840] 

Manganese  Metal  from  the  People's 
Republic  of  China;  Preliminary  Results 
and  Partial  Rescission  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
hiteraational  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Preliminar>'  Results 
and  Partial  Rescission  of  .'Vntidumping 
Duty  Administrative  Review  of 
Manganese  Metal  from  the  People's 
RepubUc  of  China. 


SUMMARY:  We  have  preliminarily 
determined  that  sales  by  China 
Metallurgical  Import  &  Export  Hunan 
Corporation/Hunan  Nonferrous  Metals 
Import  &  Export  Associated  Corporation 
have  been  made  below  normal  value 
during  the  period  of  review  of  February 
1.  1998,  through  January  31,  1999. 
China  Hunan  International  Economic 
Development  (Group)  Corporation  did 
not  respond  to  our  questionnaire  and 
has  been  assigned  a  dumping  margin 
based  on  adverse  facts  available.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  export  price  and 
normal  value  on  all  appropriate  entries. 

We  have  also  determined  that  the 
review  of  China  National  Electronics 
Import  &  Export  Hunan  Company  and 
Minmetals  Precious  &  Rare  Minerals 
Import  &  Export  Corporation  should  be 
rescinded.  Furthermore,  neither 
Shieldalloy  Metallurgical  Corporation 
nor  London  &  Scandinavian 
Metallm^gical  Co..  Limited,  subsidiaries 
of  Metallurg,  Inc.,  submitted  a  timely 
request  for  review.  Therefore,  sales  by 
these  companies  have  not  been 
reviewed. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATES:  December  9.' 1999. 
FOB  FURTHER  INFORMATION  COffTACT:  Greg 
Campbell  or  Paul  Stolz.  Office  I, 
Antidumping/Countervailing  Duty 
Enforcement.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone  (202) 
482-2239  or  (202)  482-4474, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute 

Unless  otherwise  indicated,  all 
ciutions  to  the  Tariff  Act  of  1930,  as 


amended  (the  Act),  are  references  to  the 
-  provisions  effective  January  1 .  1995,  the 
effective  dale  of  the  amendinents  made 
to  the  Act  by  the  Uruguay  Round 
Agreemenl.s  Act  (URAA)!  In  addition,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  part  35]  (April 
1998).  *^ 

Background 

On  February  6,  1996,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Roister  the 
antidumping  duty  order  on  manganese 
metal  from  the  People's  Republic  of 
China  (PRC).  See  Notice  of  Amended 
Final  Determination  and  Antidumping 
Duty  Order  Manganese  Metal  from  the 
People  s  Republic  o/  Oiino,  6 1  FR  44 1 5 
(February  6,  1996)  [LTFV Investigation) 
In  accordance  with  19  CFR 
351.213(b)(2).  on  February  25,  1999. 
China  Hunan  International  Economic 
Development  (Group)  Corporation 
(HIED),  China  Metallurgiial  Import  & 
Export  Hunan  Corp./Himan  Nonferrous 
Metals  Import  &  Export  Associate  Corp 
(CMIECHN/CNIECHN),  and  Minmetals 
Precious  &  Rare  Minerals  Import  ft 
Export  (Minmetals)  requested  that  we 
conduct  an  administrative  review  of  this 
order.  On  February  26,  1999,  Elkem 
Metals  Company '  (Elkem/Eramet) 
requested  that  we  conduct  an 
administrative  review  of  this  order 
covering  HIED.  CMIECHN/CNIECHN, 
Miiunetals.  and  China  National 
Electronics  Import  &  Export  Hunan 
Company  (CEIEC).  On  February  26. 
1999.  Kerr-McGee  Chemical,  LLc  (Kerr- 
McGee)  requested  that  we  conduct  an 
administrative  review  of  this  order 
covering  HIED. 

On  March  29.  1999,  in  accordance 
with  19  Cn?  351.213(c)(3),  we 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative 
review.  See  64  FR  14860.  On  April  20. 
1999,  Sumitomo  Canada.  Limited. 
(SCL),  submitted  an  entry  of  appearance 
and  requested  that  it  receive  a 
questionnaire  so  that  it  could  estabUsh 
the  identity  of  its  (^nese  supplier  and 
that  its  sales  were  made  to  U.S. 
customers  not  below  normal  value. 

The  Department  is  conducting  this 
admiiustrative  review  in  accordance 
with  section  751  of  the  Act.  The  period 
of  review  (POR)  is  February  1, 1998 
through  lanuarj'  31,  1999. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  manganese  metal,  which  is 


'  SuljsequeDl  lo  this  request,  on  June  30.  laus.  ih," 
manganese  metal  producliun  operaliona  of  Elkino 
Melals  Company  were  acquired  by  Examal  MaOefla 
Inc.  Thus,  this  petitioner  is  referred  lo  in  this  notice 
as  "ElLemyEramel." 


69000 


Federal  Register / Vol.  64,  No.  236/Thursday,  December  9.  1999/Noaces 


Federal  Register /Vol.  64,  No.  236  /  Thursday,  December  9,  1999  /  Notices 


69001 


composed  principally  of  manganese,  by 
weight,  but  also  contains  some 
impurities  such  as  carbon,  sulfur, 
phosphorous,  iron  and  silicon. 
Manganese  metal  contains  by  weight  not 
less  than  95  percent  manganese.  All 
compositions,  forms  and  sizes  of 
manganese  metal  are  included  within 
the  scope  of  (his  administrative  review, 
including  metal  flake,  powder, 
compressed  powder,  and  fines.  The 
subject  merchandise  is  currently 
classifiable  under  subheadings 
8111.00.45.00  and  8111.00.60.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Partial  Rescission 

CEIEC  notified  the  Department  that  it 
had  not  made  any  U.S.  sales  of  subject 
merchandise  during  the  POR.  Entry  data 
provided  by  the  U.S.  Customs  Service 
confirms  that  there  were  no  POR  entries 
from  CEIEC  of  manganese  metal.  Also, 
on  May  7. 1999.  Minmetals  informed 
the  Department  that  although  it  had 
made  two  shipments  of  subject 
merchandise  to  the  United  Slates  at  the 
end  of  the  POR.  it  believes  these 
shipments  did  not  enter  the  United 
States  during  the  POR.  The  Department 
has  not  identified  any  customs  entries  of 
subject  merchandise  &x>m  Minmetals 
during  the  POR. 

Therefore,  consistent  with  the 
Department's  regulations  and  practice, 
we  are  rescinding  this  review  with 
respect  to  CEIEC  and  Mirmietals.  See  19 
CFR  351.213(d)(3);  Siiicon  Metal  from 
Brazil:  Final  Results  of  Antidumping 
Dutv  Administrative  Review.  61  FR 
467'63  (September  5.  1996). 

Untimely  Requests  for  Review 

On  April  20.  1999.  22  days  after 
initiation  of  this  administrative  review. 
SCL  .submitted  an  entry  of  appearance, 
a  request  for  access  to  business 
proprietary  information  and  a  request 
that  it  receive  a  questionnaire.  On  April 
28. 1999.  Shieldalloy  Metallurgical 
Corporation  (SMC)  and  London  a 
Scandinavian  Metallurgical  Co., 
Limited,  (LSM),  subsidiaries  of 
Metallurg,  Inc.,  submitted  a  request  that 
the  Department  extend  the  time  limit  for 
requesting  an  administrative  review  of 
LSM  and  that  the  Department  initiate  a 
review  of  its  U.S.  sales.  The  Department 
declined  to  extend  the  time  limit  for 
requesting  an  administrative  review  and 
did  not  initiate  a  review  of  LSM. 
Although  these  companies  were  not 
reviewed,  based  upon  SCL's  July  15, 
1999  submission,  and  upon  LSM's 


August  30, 1999  submission,  we  were 
able  to  ascertain  SCL's  and  LSM's 
suppliers  and  confirm  that  SCL  and 
LSM  entered  the  merchandise  at  the 
appropriate  cash  deposit  rate.  Therefore, 
we  intend  to  instruct  Customs  to 
liquidate  these  entries  collecting  the 
antidumping  duties  posted  at  the  time 
of  entry.  This  is  consistent  with  the 
Department's  consideration  of  SCL's 
entries  during  the  last  review.  See 
Manganese  Metal  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  64  FR  49447  (September  13, 
1999). 


Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  factor  information 
provided  by  a  supplier.  Xiang  Tan 
Manganese"  Mine  (XTMM).  We  also 
conducted  a  sales  verification  at 
CMIECHN/CNIECHN.  Our  verification 
at  each  of  these  companies  consisted  of 
standard  verification  procedures, 
including  the  examination  of  relevant 
sales  and  financial  records  and  the 
selection  of  original  dociunentaUon 
containing  relevant  information.  Our 
verification  residts  are  detailed  in  the 
verification  reports  on  file  in  the  Central 
Records  Unit  (CRU)  in  room  B-099  of 
the  Department's  main  building. 

Separate  Rates 

It  is  the  Department's  standard  policy 
to  assign  all  exporters  of  the 
merchandise  subject  to  review  in 
nonmarket  economy  (NME)  countries  a 
single  rate  unless  an  exporter  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  exports.  To  establish  whether 
an  exporter  is  sufficienUy  independent 
of  govenunent  control  to  be  entitied  to 
a  separate  rate,  the  Department  analyzes 
the  exporter  in  light  of  the  criteria 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparlclers  from  the  Peoples  Republic  of 
China,  56  FR  20588  (May  6,  1991) 
(SparUers).  as  amplified  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
Peoples  Republic  of  China,  59  FR  22585 
(May  2, 1994)  {Silicon  Carbidel 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  Any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  Any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers  at  20589.  A  de  facto  analysis 


of  absence  of  government  control  over 
exports  is  based  on  four  factors — 
whether  the  respondent:  (1)  Sets  its  own 
export  prices  independent  of  the 
government  and  other  exporters;  (2) 
retains  the  proceeds  from  its  export 
sales  and  makes  independent  decisions 
regarding  the  disposition  of  profits  or 
financing  of  losses;  (3)  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  has  autonomy  from 
the  government  regarding  the  selection 
of  management.  See  Silicon  Carbide  at 
22587;  see  also  Sparklers  at  20589. 

In  our  final  LTFV  determination,  we 
determined  that  there  was  de  jure  and 
de  facto  absence  of  govenunent  control 
of  each  company's  exfOTt  activities  and 
determined  that  each  company 
warranted  a  company-specific  dumping 
margin.  See  LTFV  Investigation.  Fortius 
period  of  review,  CMIECHN/CNIECHN 
responded  to  the  Department's  request 
for  information  regarding  separate  rales. 
We  have  found  that  the  evidence  on  the 
record  is  consistent  with  the  final 
■  determination  in  the  LrFV/nvestigafion 
and  CMIECHN/CNIECHN  continues  to 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  this  company's  exports,  in 
accordance  with  the  criteria  identified 
in  Sparklers  and  Silicon  Carbide. 


Use  of  Facts  Otherwise  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  (1)  withholds 
information  that  has  been  requested  by 
the  Department,  (2)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  (3)  significantiy 
impedes  a  proceeding  under  the 
antidumping  statute,  or  (4)  provides 
information  that  cannot  be  verified,  the 
Department  shall  use,  subject  to  section 
782(d),  facts  available  in  reaching  the 
applicable  determination. 

1.  Application  of  Facts  Available 

We  preliminarily  determine  that,  in 
accordance  with  sections  776(al(2)(A) 
and  (C)  of  the  Act,  the  use  of  facts 
otherwise  available  is  appropriate  for 
HIED  because  it  did  not  submit  a 
response  to  our  questionnaire  issued  to 
it  on  April  20, 1999. 

2.  Use  of  Adverse  Facts  Available 
In  selecting  fitim  among  the  facts 

available,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
adverse  inference  if  the  Department 
finds  that  a  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  requests  for  information. 
See  Statement  of  Administrative  Action 
(SAA),  H.R.  Doc.  316.  Vol.  1. 103rd 
Cong.,  2d  sess.  870  at  870  (1994).  To 
exanune  whether  the  respondent 


"cooperated"  by  "acting  to  the  best  of 
its  ability"  under  section  776(b)  of  the 
Act,  the  Department  considers,  inter 
alia,  the  accuracy  and  completeness  of 
submitted  information  and  whether  the 
respondent  has  hindered  the  calculation 
of  accurate  dumping  margins.  See.  e.g.. 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Re\iew.  62  FR  53808,  53819-53820 
(October  16, 1997). 

As  discussed  above.  HIED  failed  to 
respond  to  the  Department's 
questioimaire.  Thus,  we  have 
determined  that  HIED  withhold 
information  we  reque:>ted  and 
significantly  impeded  the  antidumping 
proceeding. 

We  have,  therefore,  determined  that 
HIED  has  not  acted  to  the  best  of  its 
ability  to  comply  with  our  requests  for 
information.  Accordingly,  consistent 
with  section  776(b)  of  the  Act,  we  have 
applied  adverse  facts  available  to  this 
company. 

3.  Corroboration  of  Secondary 
Information 

In  this  review,  we  are  using  as  adverse 
facts  available  the  PRC-wide  rate 
(143,32  percent)  determined  for  non- 
responding  exporters  involved  in  the 
LTFV  Investigation.  This  margin 
represents  the  highest  margin  in  the 
petition,  as  modified  by  the  Department 
for  the  purposes  of  initiation.  See 
Initiation  of  Antidumping  Duty 
Investigation:  Manganese  Metal  from  the 
PRC,  59  FR  61869  (December  2,  1994) 
(LTF\'  Initiation). 

Information  derived  from  the  petition 
constitutes  secondary  Information 
within  the  meaning  of  the  SAA.  See 
S/\A  at  870.  Section  776(c)  of  the  Act 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate 
secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  The  SAA  at  870. 
however,  states  fxmher  that  "the  fact 
that  corroboration  may  not  be 
practicable  in  a  given  circumstance  will 
not  prevent  the  agencies  from  applying 
an  adverse  inference."  In  addition,  the 
SAA.  at  869.  emphasizes  that  the 
Department  need  not  prove  that  the 
facts  available  are  the  best  alternative 
information. 

The  PRC-wide  rate  being  used  in  this 
proceeding  as  adverse  facts  available 
was  previously  corroborated.  See 
Manganese  Metal  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 


Review.  64  FR  49447  (September  13, 
1999).  We  have  no  new  information  that 
would  lead  us  to  reconsider  that 
decision. 

Export  Price 

For  U.S.  sales  made  by  CMIECHN/ 
CNIECHN  we  calculated  an  export 
price,  in  accordance  with  section  772(a) 
of  the  Act.  because  the  subject 
merchandise  was  sold  to  unaffiliated 
purchasers  in  the  United  Sutes  prior  to 
importation  into  the  United  States  and 
constructed  export  price  treatment  was 
not  otherwise  indicated. 

For  these  sales,  we  calculated  export 
price  based  on  the  price  to  unaffifialed 
purchasers.  We  deducted  an  amount, 
where  appropriate,  for  foreign  irdand 
freight,  ocean  freight,  and  marine 
insurance.  The  costs  for  these  items 
were  valued  in  the  surrogate  country 
(see  discussion  below). 

U.S.  Customs  entry  data  for  the  POR 
indicate  that  CMIECHN/CNIECHN  was 
the  direct  exporter  for  many  more 
shipments  of  manganese  metal  than 
could  be  accounted  for  by  CMIECHN/ 
CNIECHN's  verified  U.S.  sales.  Based 
upon  our  verification  of  CMIECHN/ 
CNIECHN's  total  U.S.  sales,  we  have 
preliminarily  determined  that  these 
additional  entries  are  not  U.S.  sales  by 
CMIECHN/CNIECHN  for  the  purposes  of 
this  review. 

Given  our  preliminary  finding  that 
these  additional  entries  are  not 
CMIECHN/CNIECHN  sales  for  the 
purposes  of  this  review,  and  consistent 
with  our  methodology  adopted  in  the 
previous  review,  we  have  not  calculated 
an  export  price  for  these  entries.  Also, 
for  the  reasons  enumerated  in  the  t'se 
of  Facts  Otheruise  Available  section 
below,  we  likewise  have  not  calculated 
an  export  price  for  HIED's  sales. 

Normal  Value 

1.  Nonmarket-Economy  Status 

For  the  calculation  of  dumping 
margins  for  merchandise  originating  in 
NME  countries,  section  773(c)(1)  of  the 
Act  pro\ides  that  the  Department  shall 
determine  normal  value  (NV)  using  a 
factors-of-production  methodology  if  (1) 
the  merchandise  is  exported  from  an 
NME  counU7,  and  (2)  the  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-countri' 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous 
antidumping  cases.  In  accordance  with 
section  771(18)(c)(l)  of  the  Act.  any 
determination  that  a  foreign  country  is 
a  NME  country  shall  remain  in  effect 
until  revoked  by  the  administering 


authority.  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment  in  this  review.  Furthermore, 
available  information  does  not  permit 
the  calculation  of  NV  using  home- 
market  prices,  third-country  prices  or 
constructed  value  under  section  773(a) 
of  the  Act.  Therefore,  we  treated  the 
PRC  as  a  NME  country  for  purposes  of 
this  review  and  calculated  NV  by 
valuing  the  factors  of  production  in  a 
coinparable  market-economy  country 
which  is  a  significant  producer  of 
comparable  merchandise. 

2.  Surrogate-Country  Selection 
In  accordance  with  section  773(c)(4) 

of  the  Act  and  section  351 .408(b)  of  our 
regulations,  we  preliminarily  determine 
that  India  is  the  most  comparable 
surrogate  to  die  PRC.  (See  Memorandum 
to  Susan  Kuhbach  from  )eff  May;  "Non- 
Market-Economy  Status  and  Surrogate 
Counhy  Selection"  dated  July  13.  1999. 
a  public  copy  of  which  is  available  in 
the  Central  Records  Unit.)  In  addition, 
India  is  a  significant  producer  of 
comparable  merchandise.  Therefore,  for 
this  review,  we  have  selected  India  as 
the  surrogate  country  and  have  used 
publicly  available  information  relating 
to  India,  unless  otherwise  noted,  to 
value  the  various  factors  of  production. 

3.  Factors-of-Production  Valuation 
For  purposes  of  calculating  NV.  we 

valued  PRC  factors  of  production  in 
accordance  viiUi  section  773(c)(1)  of  the 
Act.  Factors  of  production  include  but 
are  not  limited  to  the  following 
elements:  (1)  hours  of  labor  required;  (2) 
quantities  of  raw  materials  employed; 
(3)  amounts  of  energy-  and  other  utilities 
consumed;  and  (4)  representative  capital 
cost,  including  depreciation.  In 
examining  potential  surrogate  values, 
we  selected,  where  possible,  the 
publicly  available  value  which  was:  (1) 
an  average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  POR  or  most 
contemporaneous  with  the  POR;  (3) 
product-specific;  and  (4)  tax -exclusive. 
Where  we  could  not  obtain  a  POR- 
representative  price  for  an  appropriate 
surrogate  value,  we  selected  a  value  in 
accordance  with  the  remaining  crilena 
mentioned  above  and  which  was  the 
closest  in  time  to  the  POR.  In 
accordance  with  this  methodology,  we 
have  valued  the  factors  as  described 
below. 

We  valued  manganese  ore  using  a 
June  1998  export  price  quote  (in  U.S. 
dollars)  from  a  Brazilian  manganese 
mine  for  manganese  carbonate  ore.  We 
adjusted  this  price  further  to  account  for 
the  reported  manganese  content  of  the 
ore  used  in  the  PRC  manufacture  of  the 
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subject  merchandise  and  to  account  for 
the  differences  in  transportation 
distances. 

To  value  various  process  chemicals 
used  in  the  production  of  manganese 
metal,  we  used  prices  obtained  from  the 
following  Indian  sources:  Indian 
Chemical  Weekly  (March,  1998  through 
March.  1999)  and  the  Monthly  Statistics 
of  Foreign  Trade  of  India.  Volume  II— 
Imports  (March,  1998)  [Import 
Statistics).  Where  necessary,  we 
adjusted  these  values  to  reflect  inflation 
up  to  the  POR  using  an  Indian 
wholesale  price  index  (WPI)  published 
by  the  International  Monetary  Fund 
(IMF).  Additionally,  we  adjusted  these 
values,  where  appropriate,  to  account 
for  differences  in  chemical  content  and 
to  account  for  freight  costs  incurred 
between  the  suppUers  and  manganese 
metal  producers. 

To  value  the  labor  input,  consistent 
with  19  CFR  351.408(c)(3),  we  used  the 
regression-based  estimated  wage  rate  for 
the  PRC  as  calculated  by  the 
Department. 

For  selling,  general,  and 
administrative  expenses  (SG&A).  factory 
overhead,  and  profit  values,  we  used 
information  from  the  Reserve  Bank  of 
India  Bulletin  (January,  1997)  for  the 
Indian  industrial  grouping  "Processing 
and  Manufacturing:  Metals.  Chemicals, 
and  Products  Thereof."  To  value  factory 
overhead,  we  calculated  the  ratio  of 
factory  overhead  expenses  to  the  cost  of 
materials  and  energy.  Using  the  same 
source,  we  also  calculated  the  SG&A 
expense  as  a  percentage  of  the  cost  of 
materials,  energy  and  factory  overhead, 
and  profit  as  a  percentage  of  the  cost  of 
production  (i.e.,  materials,  energy,  labor, 
factory  overhead  and  SG&A). 

For  most  packing  materials  values,  we 
used  per-unit  values  based  on  the  data 
in  the  Import  Statistics.  For  iron  drums, 
however,  we  used  a  price  quote  from  an 
Indian  manufacturer  rather  than  a  value 
from  the  Import  Statistics  because  the 
quoted  price  was  for  the  appropriate 
type  of  container  used,  whereas  the 
Import  Statistics  were  aggregated  over 
various  types  of  containers.  We  made 
further  adjustments  to  account  for 
freight  costs  incurred  between  the  PRC 
supplier  and  manganese  metal 
producers. 

To  value  electricity,  we  used  the 
average  rate  applicable  to  large 
industrial  users  throughout  todia  as 
reported  in  the  1995  Confederation  of 
Indian  Industries  Handbook  of 
Statistics.  We  adjusted  the  March  1. 
199S.  value  to  reflect  inflation  up  to  the 
POR  using  the  WPI  published  by  the 
IMF. 

To  value  rail  freight,  we  relied  on  rate 
tables  published  by  the  Indian  Railway 


Conference  Association.  To  value  truck 
freight,  we  used  a  price  quotation  from 
an  Indian  freight  provider. 

For  a  more  detailed  explanation  of  the 
methodology  used  in  calculating  various 
surrogate  values,  see  Memorandum  to 
the  File  from  Case  Team;  "Calculations 
for  the  Preliminary  Results"  (December 
2, 1999). 

Preliminary  Results  of  the  Review 

We  hereby  determine  that  the 
following  weighted-average  margins 
exist  for  the  period  February  1, 1998. 
through  lanuary  31. 1999: 


Manufacturef/exporter 

Margin 
(percent) 

CMIECHNCNIECHN 

PflC-wKJe 

2.00 
143.32 

Because  we  are  rescinding  the  review 
with  respect  to  CEIEC  and  Minmetals. 
the  respective  company-specific  rates 
for  these  companies  remain  unchanged. 
Likewise,  because  SMC  and  LSM 
submitted  an  untimely  request  for 
review,  LSM's  sales  of  subject 
merchandise  during  the  POR  were  not 
reviewed.  Moreover,  an  administrative 
review  was  not  initiated  with  respect  to 
SCL  for  this  POR,  and.  therefore.  SCL's 
U.S.  sales  were  not  reviewed. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  approximately  37  days  after 
the  publication  of  this  notice.  Interested 
parties  may  submit  written  comments 
(case  briefs)  within  30  days  of  the  date 
of  publication  of  this  notice.  Rebuttal 
comments  (rebuttal  briefs),  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  35 
days  after  the  date  of  publication.  The 
Department  will  issue  a  notice  of  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments,  within  120  days  of 
publication  of  these  preliminary  results. 

Assessment  and  Cash  Deposit  Rales 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

In  order  to  assess  duties  on 
appropriate  entries  as  a  result  of  this 
review,  we  have  calculated  entry- 
specific  duty  assessment  rates  based  on 
the  ratio  of  the  amount  of  duty 
calculated  for  each  of  CMIECHN/ 
CNIECHN's  verified  sales  during  the 
POR  to  the  total  entered  value  of  the 
corresponding  entry.  The  Department 
will  instruct  the  Customs  Service  to 


assess  these  rates  on  those  entries  which 
correspond  to  sales  verified  by  the 
Department  as  having  been  made 
directly  by  CMIECHN/CNIECHN.  With 
respect  to  SCL  and  LSM,  third  country 
resellers  which  established  the  identity 
of  their  suppliers,  the  Department  will 
instruct  Customs  to  liquidate  these 
entries  at  the  cash  deposit  rate  in  effect 
for  their  supplier(s)  at  the  time  of  entry. 

As  discussed  in  the  Export  Price 
section  above,  however,  the  Customs 
entry  data  for  the  POR  indicates  that 
many  more  shipments  of  manganese 
metal  lisUng  CMIECHN/Ct^IECHN  as 
the  manufactvirer/exporter  were  entered 
into  the  United  States  than  the  nimiber 
of  POR  sales  reported  by  CMIECHN/ 
CMIECHN.  On  those  entries  listing 
CMIECHN/CNIECHN  as  the  direct 
exporter  but  for  which  there  are  no 
corresponding  verified  sales,  the 
Department  will  instruct  the  Customs 
Service  to  assess  the  PRC-wide  rate  of 
143.32  percent.  This  is  consistent  with 
the  Department's  practice  as  applied 
during  the  last  review.  See  Manganese 
Metal  from  the  People's  Republic  of 
China:  Final  Results  of  Antidumping 
£>u(i'  Administrative  Review.  64  FR 
49449  (September  13. 1999).  The 
Department  will  likewise  instruct  the 
Customs  Service  to  assess  the  PRC-wide 
rate  on  all  POR  entries  from  HIED  and 
on  all  other  PRC  exporters  that  do  not 
have  separate  rates. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  for 
CMIECHN/CNIECHN,  the  cash  deposit 
rate  will  be  the  rates  established  in  the 
final  results  of  this  review  for  this  firm; 
(2)  for  Minmetals  and  CEIEC,  which  we 
determined  to  be  entitled  to  a  separate 
rate  in  the  LTF\'  Investigation  but  which 
did  not  have  shipments  or  entries  to  the 
United  Slates  during  the  POR,  the  rates 
will  continue  to  be  5.88  percent  and 
11.77  percent,  respectively  (these  are 
the  rales  which  currently  apply  lo  these 
companies);  (3)  for  sales  made  by  LSM 
and  SCL;  the  cash  deposit  rates  will  be 
those  cash  deposit  rates  in  effect  at  the 
time  of  entry  for  their  respective  PRC 
supplier(s);  -  (4)  for  other  non-PRC 


exporters  of  subject  merchandise  bom 
the  PRC,  the  cash  deposit  rate  will  be 
the  rale  applicable  to  the  PRC  supplier 
of  that  exporter;  and  (5)  for  all  other 
PRC  exporters,  including  HIED,  the  cash 
deposit  rate  will  be  143.32  percent. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  lo  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 
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-  Sw  e.g. .  Manganese  Melal  from  the  People  'a 
Republii:  of  China:  Final  Results  of  Aalidumpinft 
Duty  Administiative  Review.  64  FR  49447 
(Sepltimber  1.1.  199Q);  fresh  Garlic- froji  the  PRC: 
final  Results  of  Antidumping  Duty  Administrative 
Review  and  Partial  Tenainalion  of  Administrative 
Review.  B2  FR  Z37S8.  23760;  Sparklers  fixim  the 


Dated:  Decomber  2.  19M. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Impart 
Administration. 

IFR  Doc.  99-31984  Filed  12-*-99;  8:45  ami 
BIlLMa  COOE  3S10-DS-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Evaluation  of  the  Common  Industry 
Format  (CIF)  for  Reporting  ttw  Results 
of  Usability  TesU 

action:  Proposed  coUectioD:  comment 
request. 

SUmAHY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  7.  2000. 
ADDRESSES:  Direct  all  written  comments 
lij  Linda  Engclmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027, 14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230  or  via  the  Internet  at 
LEngelme@doc.gov. 


PRC:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  39630,  39631. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
in!!lrument(s)  and  instructions  should 
be  directed  lo:  Sharon  Laskowski,  Ph.D 
National  Institute  of  Standards  and 
Technology  (NIST).  100  Bureau  Drive. 
Stop  8940,  Gailhersburg.  MD  20899- 
8940 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Common  Industn,'  Format  (CIF) 
has  been  developed  as  part  of  the  lUSR 
(Industry  Usability  Reporting:  http:// 
www.nist.gov/iusr)  Project.  The  goal  of 
that  project  is  to  find  ways  lo  highlight 
the  importance  of  usability  in  software 
development.  Companies  that  make 
software  can  now  use  the  CIF  to 
communicate  their  findings  on 
usability;  the  CIF  can  be  used  by 
companies  that  buy  software  lo  help 
make  more  informed  decisions. 

CIFler  (Common  Industry  Formal- 
Testing  of  Usability  Evaluation  Reports) 
is  a  project  that  seeks  lo  determine 
whether  the  extent  of  the  variability  in 
usability  test  results  can  be  minimized 
by  using  a  common  format  for  reporting 
results.  CIFter  participants  will  use  the 
CIF  (developed  in  the  NIST  lUSR 
project)  in  the  context  of  an 
experimental  setting  to  report  on  results 
of  user  testing  of  a  web  site  to  be 
designated  by  CIFler. 

In  order  to' validate  the  use  of  the  CIF 
for  reporting  usability  results,  the  CIFter 
project  team  plans  lo  identify  a  website 
and  5  or  more  evaluation  teams.  These 
teams  will  be  recruited  from 
professional  usability  practitioners,  the 
software  industry,  and  academic 
institutions.  Each  of  the  teams  will 
perform  testing  of  the  website  and  will 
report  the  residls  of  their  evaluation  in 
the  recommended  format  (CIF). 

Alternatively,  NIST  expects  that 
members  of  the  lUSR  project,  both  in 
the  U.S.  and  Europe,  might  submit 
completed  CIF  forms  to  facilitate 
comparison  of  reports  from  a  variety  of 
companies.  NIST's  role  in  such  cases 
would  be  lo  facilitate  sharing  of  the 
results  among  its  industrial  participants. 

n.  Method  ofCoUeGtion 

After  performing  a  usability  analysis 
of  a  software  product,  participants  will 
complete  the  CIF  form  and  return  it  lo 
NIST.  All  elements  of  the  CIF  are  free- 
form  text  rather  than  checklists. 

m.  Data 

OMB  Approval  Number  None. 
Agency  Form  Number:  None. 
Type  of  Request:  New  collection. 
Burden:  120  hours. 
Number  of  Respondents:  30. 


Average  Hours  Per  Response:  4  hours. 

Affected  Public:  Researchers  in 
academic,  public  and  business  settings. 

Respondents  Obligation:  Voluntary. 
IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  Ihe 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  lo  enhance  Ihe  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  lo  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  lo 
the  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dalod:  December  3. 1999. 
Unda  Engelmeier. 

Departmental  Forms  Clearance  Officer.  Office 
of  Ihe  Chief  Information  Officer. 
IFR  Doc  99-3196.1  Filed  12-8-99:  8:45  ami 
BILUHQ  CODE  36ia-W.4> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  120399B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
SeniCB  (NMFS).  National  Oceanic  and 
Atinospheric  Administration  (NOAA). 
Commerce. 

ACTKM:  Ksuance  of  a  modification  to 
scientific  research  permit  1159. 

summary:  Notice  is  hereby  given  that 
NMFS  has  issued  a  modification  lo 
scientific  research  permit  1 1 59  to  Dr 
Robert  Brownell  of  NIvlFS  SoulhwesI 
Fisheries  Science  Center  (SWFSC). 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review  by 
appointment  in  the  Office  of  Protected 
Resources.  Endangered  Species 
Division.  F/PR3.  1315  East-West 
Highwav.  Silver  Spring.  MD  20910 
(301-713-1401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Tern  Jordan.  Silver  Spring.  MD  (ph: 
301-713-1401.  fax:  301-713-0376.  e- 
mail:  Terri.)ordan@noaa.gov). 
SUPPLEMENTARY  INFORMATION: 
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Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permiU  (50  CFR  parts  222-226). 

All  statements  and  opinions 
contained  in  the  permit  action  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  MMFS. 

Species  Covered  in  this  Notice 

The  following  species  are  covered  in 
tliis  notice:  endangered  green  turtle 
{Cbelonia  mydas),  endangered 
hawksbill  turtle  [Eretmochelys 
imbricata),  endangered  leatherback 
turtle  {Dermochelys  coiiacea], 
threatened  loggerhead  turtle  [Caretta 
caretta).  and  endangered  olive  ridley 
turtle  [Lepidochelys  olivacea). 

Modification  Issued 

SWFSC  currently  possesses  a  3-year 
scientific  research  permit  (1151)  to  take 
listed  sea  turtles  opportunistically 
during  marine  mammal  research 
surveys  in  the  eastern  tropical  Pacific. 
Authorization  was  granted  to  take  up  to 
400  turtles  over  the  three  year  period  to 
include  the  folloi^ing  species:  olive 
ridley.  green,  leatherback.  hawksbill. 
and  loggerhead.  The  turtles  would  be 
weighed,  photographed,  flipper  tagged, 
blood  sampled,  and  tissue  sampled. 
Additionally,  stomach  lavage  would  be 
performed  on  captured  turtles  to 
identify  prev  items  and  up  to  30  turtles 
would  be  outfitted  with  satellite 
transmitters.  The  purpose  of  the 
research  is  to  obtain  data  on  the 
geographic  distribution  and  stock 
assessment,  migratory  and  dive 
behavior,  and  habitat  needs  and  primary 
foraging  areas  of  turtles  at  sea.  On 
November  10.  1999.  SWFSC  applied  for 
an  emergency  modification  to  permit 
1 159  as  a  result  of  unexpectedly  high 
numbers  of  olive  ridley  turtles 
encountered  during  survey  efforts. 
Modification  #2  authorizes  increased 
take  of  olive  ridley  turtles  from  330  to 
500  No  additional  stomach  lavage  or 
satellite  tagging  is  authorized. 
Modification  #2  to  Permit  1159  was 


issued  on  November  23.  1999, 
authorizing  take  of  listed  species  and  is 
valid  for  the  duration  of  the  permit, 
which  expires  December  31,  2000. 

Dated:  December  6.  1999. 
Wanda  L.  Cain. 

Chief.  Endangered  Species  Division.  Of/ice 
of  Protected  Resources.  National  Marine 
Fisheries  Senfice. 

IFR  Doc.  99-31970  Filed  12-8-99;  8:45  ami 
BILUNQ  CODE  3510-22-F 


COMMITTEE  FOB  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  lor  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Cambodia 

December  6. 1999. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  9, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  hitp:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Exei:ulive  Order  ItBSl  of  March  3. 1972.  a.s 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  Stales  (.see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998).  Also 


see  64  FR  6050,  published  on  February 
8,  1999. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

C^ommittee  for  the  Implementation  ofTexlile 
Agreements 
December  6.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
is.sued  to  you  on  February  1. 1999.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  colton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Cambodia  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  1999  and  extends  tluough 
December  31.  1999 

Effective  on  December  9. 1999.  you  are 
dire<lod  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  llie 
United  Stales  and  Cambodia: 


Category 


Adjusted  twelve-month 
limit ' 


334/634 

190,400  dozen. 

338«39 

2,900.000  dozen. 

347/348/647/648 

3.600.000  dozen. 

645/646  

158.624  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  alter  December 
31.  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)|ll. 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32015  Filed  12-8-99:  B:45  am) 
BUJHG  COOE  3S10-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

HO  USAF  Scientific  Advisory  Board 
Meeting 

The  C2  Advisory  Group  will  meet  at 
Langley  AFB,  VA  from  January  13-14, 
2000  from  8  a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
provide  advice  to  the  Commander  of  the 
Aerospace  Command  and  Control 
Intelligence,  Surveillance,  and 
Recoimaissance  Center  on  their 
Technology  Programs. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
SS2b(c)  of  TiUe  5.  United  Stales  Code, 


specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Janet  A.  Long, 

.Mr  Force  Federal  Register  Liaison  Officer 
IFR  Doc.  99-31956  Filed  12-8-99;  8:45  am] 
BiuiNG  cooe  SOOI-OS-U 

DEPARTMENT  OF  DEFENSE 

Department  of  ttie  .*rmy 

WIttidrawal  of  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  (EIS)  for  ttie  Disposal, 
Transfer,  or  Retention  of  tfie  Family 
Housing  and  Announcement  of  Intent 
To  Prepare  an  Environmental 
Assessment  (EA)  for  the  Revltalization 
of  ttie  Family  Housing  at  Fort 
Buchanan,  Puerto  Rico 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  On  January  28. 1999,  the 
Department  of  the  Army  aiuounced  in 
the  Federal  Register  (64  FR  4399)  its 
intent  to  prepare  an  EIS  for  the  disposal, 
transfer  or  retention  of  the  family 
housing  at  Fort  Buchanan.  Puerto  Rico. 
The  proposed  action  was  intended  to 
implement  the  recommendation  of  the 
1995  Defense  Base  Closure  and 
Realigrunent  Commission  to  dispose  of 
the  family  housing. 

Subsequent  to  the  Commission's 
recommendation,  the  Secretary  of 
Defense  was  authorized  by  Section  8142 
of  the  1999  DoD  Appropriations  Act 
(Pub.  L.  105-262)  to  retain  all  or  a 
portion  of  the  family  housing  to  meet 
military  family  housing  needs  arising 
out  of  the  relocation  of  elements  of  the 
United  States  Army  SouUi  (USARSO)  to 
Fort  Buchanan.  Thai  relocation  was  due 
to  the  requirements  of  the  Panama  Canal 
Treaty  between  the  United  States  and 
Panama.  On  May  1 7, 1999,  acting  on 
behalf  of  the  Secretary  of  Defense,  the 
Secretary  of  the  Army  decided  to  retain 
215  housing  imits.  Additionally,  the  146 
remaining  imits  will  be  used  as  "swing 
space"  until  they  are  no  longer  required 
and  then  will  be  demolished.  "Swing 
space"  is  housing  for  military  families 
awaiting  revitalization  of  their  housing. 
Since  the  scope  of  the  proposed  action 
has  changed,  an  EIS  is  no  longer 
required  under  the  National 
Environmental  Policy  Act.  Instead,  the 
Army  will  prepare  an  EA  for  the 
revitalization  of  the  family  housing  as  a 
result  of  tile  USARSO  move  to  Puerto 
Rico. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Neil  Robison,  U.S.  Army  Corps  of 
Engineers.  U.S.  Army  Engineer  District. 
Mobile  (CESAM-PD).  109  St.  Joseph 
Sti^et,  Mobile,  AL  36602;  phone  (334) 
690-3018  and  telefax  (334)  690-2605. 

Dated:  December  1.  1999. 
Raymond  |.  Fatz. 

Deputy  Assistant  Secretary  of  the  Army. 
Environment.  Safety  and  Occupational 
Health  OASA(l&EI. 

(FR  Doc.  99-31828  Filed  12-8-99;  8:45  am) 
BILLING  COOE  371  l>-OS-«i 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  to  Delete  Systems  of 
Records. 


SUMMARY:  The  Department  of  die  Army 
is  deleting  two  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privac)- 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  10,  2000.  unless  commenU  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer.  Records 
Management  Program  Division.  Army 
Records  Management  and 
Declassification  Agency,  ATTN:  TALC- 
PAD-RP.  Stop  C,  Ft.  Belvoir.  VA  22060- 
5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  S52a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirely.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  S52a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 


Dated:  November  2.  1999. 

L.M.  Bynura, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A035O-6  FORSCOM 

SYSTEM  NAME; 

U.S.  Army  Marksmanship  Unit  Data 
System  (AMUDS)  (February  22. 1993.  58 
FR  10002). 

Reason:  This  system  is  obsolete. 
Records  have  been  destroyed. 

A03S1  OAMO 

SYSTEM  NAME: 

USAWC  Cooperative  Degree  Program 
Files  IFebrtiary  22,  1993,  58  FB  10002). 

Reason:  Records  are  no  longer  being 
maintained  by  the  Department  of  the 
Army,  but  by  the  civilian  universities 
participating  in  the  master's  degree 
program. 

(FR  Doc  99-31759  Filed  12-8-99:  8:45  am] 
■LUNG  CODE  iOin-10-f 


DEPARTMENT  OF  EOUCA'DON 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 

summary:  The  Leader,  hiformation 
Management  Group.  Office  of  die  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
7.  2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  die  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  piibUc 
consultation  to  the  extent  ^1  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Slate  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abUily  to' perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision. 
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extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection:  and  (8)  reporting  and/or 
recordkeeping  burden.  0MB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessar>'  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  ii^ormation 
technology. 

Dated:  Decemlier  3.  1999. 
William  Burrow, 

Leader.  Information  Management  Group. 
Office  of  the  Chief  Information  Officer 

OfBce  of  Special  Education  and 
RehabUitatiTe  Services 

Type  of  Review:  New. 
Title:  State  and  local  implementation 
of  the  Individuals  with  Disabilities 
Education  Act  (IDEA)  '97. 
Frequency:  One  time. 
Affected  Public:  State,  local,  or  tribal 
government,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  5.995.  Burden 
Hours:  4,709. 

Abstract:  The  Office  of  Special 
Education  Programs  (OSEP)  is 
conducting  a  five-year  study  to  evaluate 
the  state  and  local  impact  and 
implementation  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  of 
1997.  The  evaluation  will  provide 
information  on  the  types  and  impacts  of 
policies  and  practices  engaged  in  by 
states,  school  districts,  and  schools  to 
implement  the  provisions  of  IDEA  '97. 
particularly  with  regard  to  nine  key 
issues  identified  by  the  law.  OSEP  is 
engaging  in  this  evaluation  to  report  to 
Congress,  in  accordance  with  the 
provisions  of  IDEA  97  (Sec.  674). 
Clearance  is  sought  for  multiple 
instnunents.  Respondents  will  be  state 
special  education  directors,  district 
special  education  directors,  and  school 
principals. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education.  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651,  or  should  be  electronically  mailed 


to  the  internet  address 
OCIO_IMG_Issues@ed.gov  or  shoijd 
be  fexed  to  202-708-9346. 

Written  comments  or  questions 
regarding  biuden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Sheila  Carey  at  (202)  708-6287  or  via 
her  internet  address 

Sheila_Carey®ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  99-31834  Filed  12-8-99;  B:45  ami 
gauNO  CODE  wm-oi-p 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
StJMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

dates:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
10,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL©OMB.EOP.GOV. 
SUPPl£MEMTAHY  INFOPMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
.  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision. 


extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden,  OMB  invites 
public  cormnent. 

Dated:  December  3. 1999. 
William  E.  Burrow. 

Leader.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 
Title:  Goals  2000  Comprehensive 
Local  Reform  Assistance. 
Frequency:  Aimually. 
Affected  Public:  State,  local,  or  tribal 
government,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  400.  Burden  Hours: 
12,000. 

Abstract:  Section  304(e)  of  the  Goals 
2000:  Educate  America  Act  authorizes 
the  Secretary  to  award  direct  grants  to 
LEAs  in  States  that  were  not 
participating  in  Goals  2000  as  of 
October  20. 1995,  if  the  applicable  SEA 
approves  the  LEAs'  participation  in 
Goals  2000  as  of  that  date.  Both  the 
Oklahoma  and  Montana  SEAs  have 
approved  LEA  participation  in  this 
direct  grant  program.  The  Goals  2(W0 
Act  is  designed  to  help  States  and 
communities  develop  and  implement 
their  own  education  reforms  focused  on 
challenging  academic  standards  in  order 
to  increase  student  academic 
achievement. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651 ,  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO_IMG_Issues®ed.gov  or  should 
be  faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activitv  requirements 
should  be  directed  to  Kathy  Axt  at  (703) 
426-9692  or  via  her  internet  address 
Kathy_Axt©ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
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Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  99-31833  Filed  12-8-99:  8:45  am) 
BILLING  COOf  «»0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-88-0O0J 


ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

D«,ernber  3.  1999. 

Take  notice  that  on  November  30. 
1999.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1 .  the  following  tariff  sheets  proposed  to 
bocome  effective  December  1, 1999: 
Fortieth  Revised  Sheet  No.  8 
Fortieth  Revised  Sheet  No.  9 
Thirty-ninth  Revised  Sheet  No.  13 
Forty-eighth  revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 

tariff  sheets  are  being  filed  to  implement 

recovery  of  approximately  SI. 8  million 

of  above-market  costs  that  are  associated 

with  its  obligations  to  Dakota 

Gasification  Company  (Dakota).  ANR 

proposes  a  reservation  surcharge 

applicable  to  its  part  284  firm 

transportation  customers  to  collect 

ninety  percent  (90%)  of  the  Dakota 

costs,  and  an  adjustment  to  the 

maximum  base  tariff  rates  of  Rate 

Schedule  ITS  and  ovemm  rates 

applicable  to  Rate  Schedule  FTS-2,  so 

as  to  recover  the  remaining  ten  percent 

(10%).  ANR  also  advises  that  the 

proposed  changes  woidd  decrease 

current  quarterly  Above-Market  Dakota 

Cost  recoveries  from  52.156,641  to 

SI  ,796,681 .  based  primarily  on  a  one- 
time refund  from  Northern  Natural  Gas 

Company. 
Any  person  desiring  to  be  heard  or  to 

protest  said  filing  should  file  a  motion 

to  intervene  or  a  protest  with  the 

Federal  Energy  Regulatory  Commission, 

888  First  Street,  NE.  Washington.  DC 

20426,  in  accordance  with  sections 

385.214  or  385.211  of  the  Commission's 

rules  and  regulations.  All  such  motions 

or  portests  must  be  filed  in  accordance 

with  section  154.210  of  the 

Commission  s  regulations.  Protests  wUl 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  vrill  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public     aujNa  cooe  «7t7-oi-«i 

inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  99-31846  Filed  12-8-99:  8:45  ami 

BUMG  COOE  tm-m-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Oodwt  No.  RP0O-S9-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

Decemiier  3. 1999. 

Take  notice  that  on  November  30. 
1999,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet  proposed  to 
become  effective  January  1 .  2000: 

1st  Revised  Twenty-Fifth  Revised  Shsel  No. 
17 

ANR  states  that  the  purpose  of  this 
filing  is  to  establish  the  revised  Gas 
Research  Institute  surcharges  approved 
in  the  Commission's  September  29, 
1999  order  at  Docket  No.  RP99-323- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  1 54.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bwome  a  party 
must  file  a  motion  to  inten-ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://v^ww.ferc.fed.us/onIine/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Walson,  |r.. 
Acting  Secretary. 
IFR  Doc.  99-31847  Filed  12-8-99: 8:45  ami 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPO&-90-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

December  3, 1999- 

Take  notice  that  on  November  30. 
1999,  Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Twenty-ninth  Revised  Sheet  No. 
II,  with  an  effective  date  of  January  1 
2000. 

CIG  states  that  the  filing  was  made 
pursuant  to  CIG's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1 .  General  Terms 
and  Conditions,  Article  21.5  (Account 
No.  858  Stranded  Costs). 

CIG  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  firm  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  1 54.2 10  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Walsan,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-3)848  Filed  12-8-99:  8:45  am) 
BILUNG  COOE  C717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOa-1 02-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3,  1999 

Take  notice  that  on  December  1. 1999, 
Columbia  Gas  Transmission  Corporation 
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(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  to  becx>me  eflective  January 
1.2000: 

Fortieth  Revised  Sheet  No.  25 
Fortieth  Revised  Sheet  No.  26 
Fortieth  Revised  Sheet  No.  27 
Thirty-seventh  Revised  Sheet  No.  28 

Columbia  states  that  this  filing  is 
being  submitted  in  accordance  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  order 
issued  on  September  29. 1999  in  Gas 
Research  Institutes  (GRl)  Docket  No. 
RP99-323-000  (Order  Approving 
Settlement)  (88  FERC  61.293).  and  in 
accordance  with  Section  33  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Columbia  is  submitting 
revised  tariff  sheets  to  reflect  the  2000 
GRl  funding  mechanism. 

Columbia  states  further  that  copies  of 
this  filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
LinmxKi  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  99-31860  Filed  12-8-99:  8:4S  ami 
BIUMG  COOe  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissloti 

[Docket  No.  RPOO-103-0001 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Change*  In  FERC  Gas  Tariff 

Oecemtier  3.  1999. 

Take  notice  that  on  December  1. 1999, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  this  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets,  to  become  effective 
January  1.  2000: 

Twenty-second  Revised  Sheet  No.  18 
Twelfth  Revised  Sheet  No.  18A 
Twenty-third  Revised  Sheet  No.  19 

Columbia  Gulf  states  that  this  filing  is 
being  submitted  in  accordance  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  order 
issued  on  September  29, 1999  in  Gas 
Research  Institute's  (GRl)  Docket  No. 
RP99-323-000  (Order  Approving 
Settlement)  (88  FERC  1)61.293),  and  in 
accordance  with  Section  33  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Columbia  Gulf  is 
submitting  revised  tariff  sheets  to  reflect 
the  1999  GRl  funding  mechanism. 

Columbia  Gulf  states  fiulher  that 
copies  of  this  filing  have  been  mailed  to 
all  of  its  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/oiiline/ 
rims.htm  (call  (202)  208-2222  for 
assistance). 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 

IFR  Doc  99-31S61  Filed  12-8-99:  8:43  ami 
■HMO  COOE  (nr-ot-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PROO-S-OOO] 

Coral  Mexico  Pipeline,  LLC:  Notice  of 
Petition  for  Rate  Approval 

December  3. 1999. 

Take  notice  that  on  November  29, 
1999.  Cora]  Mexico  Pipeline.  LLC 
(Coral),  a  new  intrastate  pipeline 
company,  filed  a  Petition  for  Rate 
Approval  (Petition)  pursuant  to  Set^on 
284.123(b)(2)  of  the  Commission's 
regulations,  18  CFR  284.123(b)(2).  In  the 
Petition,  Coral  requests  the  Commission 
to  approve:  (1)  a  two-part  maximimi 
firm  transportation  rate  consisting  of  a 
demand  charge  of  $6.5612  per  MMBtu 
of  reserved  Maximum  Daily 
Transportation  Quantity,  and  a 
commodity  charge  of  SO.OO  per  MMBtu 
of  gas  transported:  and  (2)  a  maximum 
interruptible  rate  of  S0.2157  per  MMBtu 
of  gas  transported.  Coral  further 
proposes  to  retain  as  reimbiu-sement  for 
cx)mpressor  fuel  varying  amounts 
ranging  between  0.57%  to  1.55%, 
depending  on  the  Points  of  Redelivery 
used. 

Coral  states  that  the  foregoing  postage 
stamp  rates  will,  if  approved  by  the 
Commission,  be  applicable  to  firm  and 
interruptible  transportation  services  to 
be  provided  by  Coral  pursuant  to 
section  311(a)(2)  of  die  Natural  Gas 
Policy  Act  through  a  new  pipeline  to  be 
constructed,  owned  and  operated  by 
Coral  (the  Import/Export  Facility),  and 
through  pipeline  capacity  to  be  leased 
by  Coral  (the  Leased  Capacity).  The 
Import/Export  Facility  will  consist  of 
approximately  97  miles  of  24-inch 
pipeline  that  extend  from  the 
International  border  between  the  United 
States  and  Mexico  to  a  point  of 
intercoimection  with  the  existing 
intrastate  pipeline  facilities  of  Tejas  Gas 
Pipeline,  L.L.C.  (Tejas)  located  in  King 
Ranch.  Kleberg  County.  Texas.  The 
Leased  Capacity  will  be  capacity  leased 
on  the  existing  inrastate  pipeline 
facilities  of  Tejas,  Tejas  Gas  Operating, 
LLC,  Gulf  Energy  Pipeline.  LLC,  and 
Corpus  Christi  Transmission  Company. 
LP. 

Pursuant  to  section  284.123(b)(2)(ii)  of 
the  Commission's  regulations,  if  the 
Commission  does  not  act  within  150 
days  of  the  Petition's  filing  date,  the 
rates  proposed  therein  will  be  deemed 
to  be  fair  and  equitable  and  not  in 
excess  of  an  amount  that  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  services.  The  Commission 
may,  prior  to  the  expiration  of  the  150- 


day  period,  extend  the  lime  for  action  or 
institute  a  proceeding. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington.  DC  20426  in 
accordance  with  Section  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  motions 
must  be  filed  with  the  Secretary  of  the 
Commission  on  or  before  December  18, 
1999.  Copies  of  this  filing  are  on  file 
ivith  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Arting  Secretary. 

(FR  Doc.  99-31842  Filed  12-8-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-94-000] 

East  Tennessee  Natural  Gas  Company- 
Notice  of  Tariff  Filing 

Decembers.  1999. 

Take  notice  that  on  November  30. 
1999,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 . 
Sixteenth  Revised  Sheet  No.  4.  EasI 
Tennessee  requests  an  effective  date  of 
January  1 ,  2000. 

East  Tennessee  states  that  the  revised 
tariff  sheet  is  being  filed  in  compliance 
vrith  the  March  10, 1998  Stipulation  and 
Agreement  filed  in  Docket  No.  RP97- 
149.  el  al..  and  approved  by  the 
Commission  on  April  29. 1998  (the  GRl 
Settlement),  and  the  Commission's 
"Order  Approving  the  Gas  Research 
Institute's  Year  2000  Research, 
Development  and  Demonstration 
Program  and  2000-2004  Five- Year 
Plan  "  issued  on  September  29, 1999  in 
Docket  No.  RP99-323.  Gas  Research 
Institute.  83  FRCC  ^61.093  (1998),  order 
on  reh'g,  83  FERC  1161,331  (1998);  Gas 
Research  Institute.  88  FERC  ^61.  293 
(1999).  East  Tennessee  further  states 
that  the  revised  tariff  sheet  revises  the 
Gas  Research  Institute  surcharges  for 
2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE,  Washington.  DC 
20426,  in  accordance  with  sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protest  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b«:ome  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvnv.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Walton.  |r.. 
Acting  SecretcTy. 

IFR  Doc.  99-31852  Filed  12-8-99:  8:45  am) 
BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RPOO-91-000) 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

December  3.  1999. 

Take  notice  that  on  November  30. 
1999.  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  an  effective  date  of 
January  1.  2000: 

Thirty-Sixth  Reiised  Sheet  No  8A 
T»-entySevenlh  Revised  Sheet  No.  8A.01 
Twenly-Ejghth  Revised  Sheet  No.  8A.02 
Thirty-Second  Revised  Sheet  No.  8B 
Twenty-Fifth  Revised  Sheet  No.  8B.DI 

FGT  states  that  it  is  filing  the 
referenced  tariff  sheets  pursuant  to  the 
January  21. 1998,  Stipulation  and 
Agreement  Concerning  GRl  Funding 
(GRl  Settlement)  as  approved  by  the 
Federal  Energy  RegiUaton'  Conimission 
Order  issued  April  29, 1998  in  Docket 
No.  RP97-199-0O3.  The  hinding 
mechanism  includes  the  approved  GRl 
demand  charges  of  20  cents  per  MMBtu 
per  month  (.66*  per  MMBtu  stated  on  a 
daily  basis  underiying  FGT's  reservation 
charges)  to  be  applicable  to  firm 
shippers  with  load  factors  exceeding 
50%.  12.3  cents  per  MMBtu  per  month 
(.40c  MMBtu  staled  on  a  daily  basis 
underlying  FGT's  reservation  charges)  to 
be  applicable  to  firm  shippers  with  load 
factors  of  50%  or  loss  and  a  volumetric 
charge  of  0.72  cents  per  MMBtu  to  be 
applicable  to  all  non-discounted 


interruptible  rates  and  to  the  usage 
portion  of  two-part  rates.  In  addition, 
the  2000  funding  mechanism  includes  a 
volumetric  charge  of  1.60t»nts  per 
MMBtu  to  be  applicable  to  all  one-part 
small  customer  rales.  This  funding 
mechanism  provides  for  a  decrea.se  in 
GRl  charges  as  compared  to  the 
currently  effective  1999  GRl  charges. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inteneno  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  hy  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  be  become  a 
party  must  file  a  motion  to  intervene 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  al  http://www.fercfed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

IFR  Doc.  99-31849  Filed  12-8-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-S5-000) 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Tariff  Rling 

December  3.  1999. 

Take  notice  that  on  November  30." 
1999.  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1.  Tenth  Revised  Sheet  No.  7  and  Fifth 
Revised  Sheet  No.  48,  proposed  to  be 
effective  January  1.  2000. 

Great  Lakes  stales  that  the  tariff  sheets 
described  above  reflect  the  revised 
funding  surcharges  for  the  Gas  Research 
Institute  (GRl)  for  the  year  2000.  These 
surcharges  were  approved  by  the 
Commission  in  its  order  issued 
September  29.  1999.  in  which  it  also 
approved  GRI's  funding  for  its  year  2000 
research,  development,  and 
demonstration  (RD&D)  program  and  its 
2000—2004  five-year  RDScD  plan.  88 
FERC  1161,293  (1999). 
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Any  person  desiring  to  be  hard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE.  Washington.  DC 
2(M26.  in  accordance  with  sections 
385.214  or  365.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the  ' 

Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  a  available  for 
public  inspection  in  the  Public 
Reference  Room.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-  208-2222  for  assistance). 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

IFR  Doc.  99-31843  Filed  12-8-99;  8:45  ami 
BUUHO  CODE  f717-cn-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-86-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

Docembor3.  1999. 

Take  notice  that  on  November  30, 
1999,  Iroquois  Gas  Transmission 
System.  L.P.  (Iroquois)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1, 
Twenty-sixth  Revised  Sheet  No.  4.  The 
proposed  effective  date  of  this  revised 
tariff  sheet  is  January  1.  2000. 

Iroquois  states  that,  pursuant  to  Part 
154  of  the  Commission's  regulations  and 
section  12.1  of  the  General  Terms  and 
Conditions  of  its  tariff,  it  is  filing 
Twenty-sixth  Revised  Sheet  No.  4  to 
reflect  the  GRl  surcharge  for  calendar 
year  2000,  which  the  Commission 
approved  in  an  order  issued  on 
September  29. 1999  in  Docket  No. 
RP99-323. 

InX|uoi5  states  that  copies  of  its  filing 
were  served  on  all  |urisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  section 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  |r.. 
Acting  Secrvlary. 

(FR  Doc.  99-31844  Filed  12-6-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-105-000) 

KN  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

DecemlKr  3. 1999. 

Take  notice  that  on  December  1 ,  1999, 
KN  Interstate  Gas  Transmission  (Co. 
(1CN1)  tendered  for  filing  to  become  a 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1— A  and  First 
Revised  Volume  No.  1-C.  the  following 
tariff  sheet(s)  to  be  effective  January  1 . 
2000: 

Thirxi  Revised  Volume  No.  1-A 
Ninth  Revised  Sheet  No.  4-D 
First  Revised  Volume  No.  1-C 
Fourleentb  Revised  Sheet  No.  4 

KNI  states  that  this  filing  is  being 
submitted  in  compliance  with  the 
Commission  Letter  Order  in  Docket  No. 
RP99-323-00  granting  the  new 
settlement  GRI  surcharge  rates  for  year 
2000. 

KNI  states  that  copies  of  this  filing 
have  been  served  upon  all  affected  firm 
customers  of  KNI  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvww.ferc.fed.us/online/ 
rims.htm  (call  202-208-222  for 
assistance). 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

IFR  Doc.  99-31863  Filed  12-8-99:  8:45  ami 
aLUNO  coce  stit-oi-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP(W-1 06-000] 

KN  Wattenberg  Transmission  LLC; 
Notice  of  Tariff  Rling 

December  3.  1999. 

Take  notice  that  on  December  1, 1999, 
KN  Wattenberg  Transmission  LLC 
(KNW)  tendered  for  filing  to  become  a 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  tariff  sheet 
to  be  effective  January  1,  2000. 
Second  Revised  Sheet  No.  6 

KNW  states  that  this  filing  is  being 
submitted  in  compliance  with  the 
Commission  Letter  Order  in  Docket  No. 
RP99-323-000  granting  the  new 
settlement  GRI  surcharge  rates  for  year 
2000. 

KNW  states  that  copies  of  this  filing 
have  been  served  upon  all  affected  firm 
customers  of  KNW  and  applicable  state 
agencies. 

Any  perso'n  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.  Washington,  DC 
20426.  in  accordance  with  section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-203,-2222  for 

assistance). 

Linwood  A.  Watson,  fr.. 

Acting  Secretary. 

IFR  Doc.  99-31864  Filed  12-«-g9:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Midwestern  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

[Docket  No.  RPOO-95-000] 

December  3.  1999. 

Take  notice  that  on  November  30, 
1999,  Midwestern  Gas  Transmission 
Company  (Midwestern),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No,  1.  Eleventh 
Revised  Sheet  No.  5.  Midwestern 
requests  an  effective  date  of  Januarv  1 
2000. 

Midwestern  states  that  Eleventh 
Revised  Sheet  No.  5  is  being  filed  in 
compliance  with  the  March  10. 1998 
Stipulation  and  agreement  filed  in 
Docket  No.  RP97-149.  et  al.,  and 
approved  by  the  Commission  on  April 
29.  1998  (the  GRI  Settlement),  and  the 
Commission's  "Order  Approving  the 
Gas  Research  Institute's  'Vear  2000 
Research,  Development  and 
Demonstration  Program  and  2000-2004 
Five- Year  Plan"  issued  on  September 
29,  1999  in  Docket  No.  RP99-323.  Gas 
Research  Institute,  83  FERC  t  61.093 
(1998),  order  on  reh'g,  83  FERC  1 61,331 
(1998);  Gas  Research  Institute.  88  FERC 
161,293  (1999).  Midwestern  fiirther 
states  that  the  revised  tariff  sheet  revises 
the  Gas  Research  Institute  surcharges  for 
2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onlinB/ 


rimsJitm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-31853  Filed  12-8-99:  8:45  ami 

BUUNQ  CODE  «n7-41-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-201 2-000] 

North  American  Electric  Reliability 
Council;  Notice  of  Filing 

December  3.  1999. 

Take  notice  that  on  December  1. 1999 
North  American  Electric  Reliability 
Council  (NERC).  tendered  for  filing  its 
Final  Report  on  the  NERC  Market 
Redispatch  Pilot. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  SU«et,  NE,  Washington  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
21,  1999.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishhig  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.feic.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  )r„ 
Acting  Secretary. 

IFR  Doc.  99-31836  Filed  12-8-99:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-92-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Decemtier3. 1999. 

Take  notice  that  on  November  30, 
1999,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  Northern 
Border  Pipeline  Cjjmpany's  FERC  Gas 


Tariff,  First  Revised  Volume  No.  1.  the 
following  tariff  sheets  to  become 
effective  January  1,  2000: 

Sixteenth  Revised  Sheet  Number  156 
Fifteenth  Revised  Sheet  Number  1S7 

Northern  Border  proposes  to  increase 
the  Maximum  Rate  from  3.643  cents  per 
100  Dekatherm-Miles  to  4.095  cents  per 
100  Dekatherm-Miles  and  to  increase 
the  Minimum  Revenue  Credit  from 
1.527  cenU  per  100  Dekatherm-Miles  to 
3.095  cents  per  100  Dekatherm-Miles. 
The  Maximum  Rate  reflects  Northern 
Border's  rate  case  at  Docket  No.  RP99- 
322-000.  which  was  suspended  by  the 
Commission  in  its  order  dated  June  30. 
1 999  to  become  effective  December  1 . 
1999.  Thus,  a  portion  of  this  Maximum 
Rate  will  be  billed  subject  to  refund.  In 
accordance  with  the  computational 
terms  of  Rate  Schedule  IT-1.  the 
increase  in  the  Minimum  Revenue 
Credit  (MRC)  is  due  primarily  to  long 
term  debt  payments  made  during  the 
last  six  months  that  were  not  inciuied 
in  the  previous  six  month  time-period. 
The  revised  Maximum  Rate  and 
Minimum  Revenue  Credit  are  being 
filed  in  accordance  with  Northern 
Border's  Tariff  provisions  under  Rate 
Schedule  IT-1. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
an  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Slre^.  NE.  Washington.  DC 
20426,  in  accordance  with  section 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

IFR  Doc.  99-31850  Filed  12-8-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  PBOO-4-000] 

PG&E  Gas  Transmission  Teco,  Inc.; 
Notlca  of  Petition  for  Rate  Approval 

Detember  .i.  1999 

Take  notice  that  on  November  23, 
1999.  PG&E  Gas  Transmission  Teco.  Inc. 
(Teco)  filed,  pursuant  to  section 
284.123(b)(2)  of  the  Commissions 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
rates  for  interruptible  parking  and 
lending  services  pursuant  to  Section 
31 1(a)(2)  of  the  Natural  Gas  Policy  Act 
of  1978.  Teco  requests  approval  to 
charge  a  maximum  rate  for  $0.2136  per 
MMBtu,  wrhich  is  equal  to  the  existing 
maximum  rate  of  intemiptible 
transportation  recently  approved  by  a 
Commission  order  issued  October  27. 
1999.  in  Docket  No.  PR99-6.  Teco 
proposes  that  the  rate  for  parking  and 
lending  service  be  made  effective 
December  1, 1999. 

Pursuant  to  section  284.123(b)(2)(ii)  of 
the  Conmiission's  regulations,  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  proposed  rate 
for  parking  and  lending  service  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  service.  The  Commission 
may,  prior  to  the  expiration  of  the  150- 
day  period,  extend  die  time  for  action  or 
institute  a  proceeding  in  which  all 
interested  parties  will  be  afforded  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  sections  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  motions 
must  be  filed  with  the  Secretary  of  the 
Commission  on  or  before  December  18, 
1999.  This  petition  for  rate  approval  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.fetc.fed.as/online/rinis.htm 
(call  202-208-2222  for  assistance). 
Unwood  A.  Watson,  )r.. 
Acting  Secretary. 

IFR  Doc.  9»-31840  Filed  12-8-89;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EH99-4548-000] 

PJM  Interconnection  L.L.C.;  Notice  of 
Filing 

December  3.  1999. 

Take  notice  that  on  November  30, 
1999,  PJM  Interconnection.  L.L.C.  (PJM), 
pursuant  to  the  Commission's  letter 
order  issued  on  October  28, 1999, 
tendered  for  filing  a  letter  advising  the 
Commission  that  the  effective  date  of 
the  Interconnection  Service  Agreement 
between  PJM  and  Sithe  Power 
Marketing,  L.P..  is  the  date  service 
commences  under  aid  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385^14).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
20. 1999.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  vrith  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
hitemet  at  http://www.ferc.fed.u8/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Unwood  A.  Watson,  Jr., 
Acting  Secretary: 

|FR  Doc.  99-31837  Filed  12-8-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-87-000] 

Questar  Pipeline  Company,  Notice  of 
Tariff  Filing 

December  3.  1999. 

Take  notice  that  on  November  30. 
1999,  Questar  Pipeline  Company 
tendered  for  filing  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effective 
December  30, 1999: 

Third  Revised  Sheet  No.  SA.1 
Eleventh  Revised  Sheet  No.  40 
Second  Revised  Sheet  No.  97 


Second  Revised  Sheet  No.  114 

Questar's  tariff  Sheet  No.  5A.1 
provides  for  Questar  to  recover  certain 
take-or-pay  buyout/buydown  costs  from 
Questar  Gas  Company,  formerly 
Mountain  Fuel  Supply  Company,  under 
Account  No.  191.  in  accordance  with 
the  provisions  of  FERC  Order  No.  528 
and  18  CFR  2.104.  Questar  has 
recovered  these  costs  and  does  not 
anticipate  future  take-or-pay  buyout/ 
buydown  costs  from  Questar  Gas 
Company.  Therefore,  this  provision  is 
proposed  to  be  omitted  from  Questar's 
tariff.  In  addition,  a  correction  has  been 
made  to  accommodate  the  name  change 
of  Mountain  Fuel  Supply  Company  to 
Questar  Gas  Company. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party- 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Unwood  A.  Watson,  Jr.. 
.Acting  Secretary'. 

IFR  Doc.  99-31845  Filed  12-8-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  PB0O-96-O00J 

Southern  Natural  Gas  Compsny; 
Notice  of  Revised  Tariff  Sheets 

December  3, 1999. 

Take  notice  that  on  November  30, 
1999,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1,  the  following  tariff 


sheets,  to  become  effective  January  1 
2000: 

4th  Revised  Forty  Eighth  Revised  Sheet  No. 

14 
5lh  Revised  Thirlv  Fourth  Revised  Sheet  No 

14a 
4lh  Revised  Sixty  Ninth  Revised  Sheet  No.  15 
5th  Revised  Fortieth  Revised  Sheet  No.  15a 
4lh  Revised  Forty  Eighth  Revised  Sheet  No 

16 
5ih  Revised  Thirty  Fourth  Revised  Sheet  No 

16a 
4lh  Revised  Sixty  Ninth  Reiised  Sheet  No.  17 
5lh  Revised  Fonielh  Revised  Sheet  .No.  17a 
2nd  Revised  Thirtv  Fourth  Revised  Sheet  No 

18 
3rd  Revised  Sixteenth  ReWsed  Sheet  No.  18a 

Section  14.2  of  Southern's  Tariff 
provides  for  an  annual  reconciliation  of 
Southern  storage  costs  to  reflect 
differences  between  the  cost  to  Southern 
of  its  storage  gas  inventory  and  the 
amount  Southern  receives  for  such  gas 
arising  out  of  (i)  the  purchase  and  sale 
of  such  gas  in  order  to  resolve  shipper 
imbalances;  and  (ii)  the  purchase  and 
sale  of  gas  as  inventory  to  maintain  an 
appropriate  level  of  storage  gas 
inventory  for  system  management 
purposes.  In  the  instant  filing.  Southern 
submits  the  rate  surchai^e  to  the 
transportation  component  of  its  rates 
under  Rate  Schedules  FT.  FT-NN,  and 
IT  resulting  from  the  fixed  and  realized 
losses  it  has  incurred  from  the  purchase 
and  sale  of  its  storage  gas  inventory. 
Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rime.htm  (call  202-208-2222  for 
assistance). 
Unwood  A.  Watson,  |r.. 
Acting  Secretary. 

IFR  Doc.  99-31854  Filed  12-8-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-97-oao) 

Souttiem  Natural  Gas  Company; 
Notice  of  Settlement  Compliance  Filing 

December  3.  1999. 

Take  notice  that  on  November  30, 
1999.  Southern  Natural  Gas  Ck)mpany 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  January  1.  2000: 

Fourth  Revised  Thirty-Fourth  Revised  Sheet 

No.  14A 
Fourth  Revised  Fortieth  Revised  Sheet  No 

15A 
Fourth  Revised  Thirty-fourth  Revised  Sheet 

No.  16A 
Fourth  Revised  Fortieth  Revised  Sheet  No. 

17A 
Second  Revised  Sixteenth  Revised  Sheet  No 

18A 


must  file  a  moUoo  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://virwTw.fercfed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Unwood  A.  Wilson,  |r.. 

Acting  Secretary: 

IFR  Doc.  99-31855  Filed  12-8-99;  8:45  am) 
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Southern  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  issued  on 
September  29.  1995.  which  approved 
the  Stipulation  and  Agreement 
(Settlement)  filed  by  Southern  on  March 
15. 1995  in  Docket  Nos.  RP89-224-012. 
et  al.  In  accordance  with  Article  VII  of 
the  Settlement,  Southern  has  made  this 
filing  to  recover  a  GSR  volumetric 
surcharge  based  on  amounts  not 
received  dtuing  1999. 

Paragraph  1 7  of  Article  VII  of  the 
Settlement  provides  for  Southern  to  file 
by  December  1  of  each  year  to  collect 
unrecovered  gas  supply  realignment 
(GSR)  costs  through  its  GSR  volumetric 
surcharge,  to  be  effective  for  the  parties 
supporting  the  Settlement  begiiming 
January  1  of  the  following  year.  The 
proposed  GSR  volumetric  surcharge  of 
$.0004/Dth  reflects  an  increase  fitim  the 
S.0002/Dth  surcharge  currently  in  effect. 

Southern  states  that  copies  of  the 
filing  were  ser\ed  upon  Southern's 
customers,  intervening  parties  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Ckimmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-9e-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

December  3. 1999. 

Take  notice  that  on  November  30, 
1999,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  .No.  1 ,  the  following 
tariff  sheets: 

Tariff  Sheets  Applicable  (o  ConleKine 
Parties 

Second  Revised  Forty-eighth  Revised  Sheet 

No.  14 
Second  Revised  Sixty-ninth  Revised  Sheet 

No.  15 
Second  Revised  Forty-eighth  Revised  Sheet 

No.  16 
Second  Revised  Sixlv-ninlh  Revised  Sheet 

No.  17 
Firsl  Revised  Thirty-fourth  Revised  Sheet  No 

18 

Tariff  Sheets  Applicable  to  Settlin);  Partiee 

Second  Revised  Thirty-fourth  Revised  Sheet 

No.  14a 
Second  Revised  Fortieth  Revised  Sheet  No 

I5a 
Second  Revised  Thirty-Iburtb  Revised  Sheet 

No.  16a 
Second  Revised  Fortieth  Revised  Sheet  No 

17a 
First  Revised  Sixteenth  Revised  Sheet  No 

IBa 
First  Revised  Sixth  Revised  Sheet  No.  22 

Southern  states  that  the  proposed 
tariff  sheets  implement  the  (ias  Research 
Institute's  (GRI)  revised  surcharges  for 
2000.  The  2000  GRI  Funding  Formula      - 
consists  of  surcharges  (i)  .72«  per  Dth 
applicable  to  the  commodity/usage 
portion  of  firm  service  rates  and  to 
interruptible  rales  and  (ii)  either  20.0» 
per  Dth  for  high  load  factor  customers 
or  12. 3(  per  Dth  for  low  load  factor 
customers  on  the  demand/reservation 
component  of  firm  ser%'ice  rates.  The 
2000  GRI  Funding  Formula  provides  for 
a  surcharge  of  1 .6(  per  Dth  on  service 
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rates  for  small  customers.  The 
Commission  authorized  these 
surcharges  in  Docket  No.  RP99-323-000 
to  be  effective  lanuary  1.  2000.  Gas 
Research  Institute.  88  FERC  61.293 
(1999).  Consistent  with  the 
Commission's  order.  Southern  has 
proposed  these  tariff  sheets  to  be 
effective  January  1 .  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  fiUng  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-222  for 
assistance). 
Linwood  A.  Watian.  |r.. 
Acting  Secretary- 

(FR  Doc.  99-31856  Filed  12-«-99;  8;45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RPOO-99-0001 

Soutttem  Natural  Gas  Company; 
Notice  ol  Cost  Recovery  Filing 

December  3.  1999, 

Take  notice  that  on  November  3D. 
1999.  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
January  1,  2000. 
Third  Revised  Forty-Eighth  Revised  Sheet 

No.  U 
Third  Revised  Thirty-Fourth  Revised  Sheet 

No.  14A 
Third  Revised  Sixty-Ninth  Revised  Sheet  No, 

15 
Third  Revised  Fortieth  Revised  Sheet  No. 

15A 
Third  Reused  Fony-Eighth  Itevised  Sheet 

No.  IB 
Third  Revised  Thirty-Fourtli  Revised  Sheet 

No.  16A 
Third  Revised  Sbcty-Niiith  Revised  Sheet  No. 

17 
Third  Revised  Fortieth  Revised  Sheet  No. 

17A 


Southern  sets  forth  in  the  filing  its 
revised  demand  surcharges  for  the 
recovery  of  Order  No.  636  transition 
costs  associated  with  Southern  LNG  Inc. 
from  the  period  August  1, 1999  through 
October  31.  1999,  These  costs  have 
arisen  as  a  direct  result  of  restructuring 
under  Order  No.  636. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room,  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onUne/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Unwood  A.  Watson.  Jr.. 
Acting  Secrvtan: 
(FR  Doc,  99-31857  Filed  12-8-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  EL99-95-000] 

Soutttwest  Power  Pool,  Inc.;  Notice  of 
Filing 

December  3,  1999, 

Take  notice  that  on  November  29. 
1999.  Southwest  Power  Pool.  Inc.  filed 
a  letter  notifying  the  Conunission  that 
SPP  seeks  to  withdraw  its  request  to 
terminate  its  service  agreements  with 
UtiliCorp  United,  Inc.  and  Sunflower 
Electric  Corporation  (individually. 
UtiliCorp  and  Sunflower,  and 
collectively  Respondents),  contained  in 
Section  VI  of  its  Complaint  submitted  in 
this  proceeding  on  September  30. 1999, 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.  Washington  DC  20426. 
in  accordance  with  rules  21^  and  214  of 


the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
20. 1999.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://wvifw.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  |r.. 
Acting  Secretary'. 
IFR  Doc,  99-318.15  Filed  12-8-99: 8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 04-000) 

TCP  Gathering  Company;  Notice  of 
Tariff  Filing 

December  3,  1999, 

Take  notice  that  on  December  1. 1999. 
TCP  Gathering  Company  (TCP)  tendered 
for  filing  to  become  a  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  the 
following  tariff  sheets  to  be  effective 
January  1,  2000, 
Fourth  Revised  Sheet  No,  6 

TCP  states  that  this  filing  is  being 
submitted  in  compliance  with  the 
Commission  Letter  Order  in  Docket  No, 
RP99-323-000  granting  the  new 
settlement  GRI  surcharge  rates  for  year 
2000, 

TCP  states  that  copies  of  this  filing 
have  been  served  upon  all  affected  firm 
customers  of  TCP  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385,214  or  385,211  of  the  Commission's 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Conunission  and  are  a%'ailable  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://vvww.ferc.fed,us/onIine/ 

rims,htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson.  |r.. 

A  cting  Secretary. 

IFR  Doc.  99-31862  Filed  12-8-99;  8:45  ami 
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web  at  http://virww.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance), 

Linwood  A.  Watson.  |r.. 

Acting  Secretary: 

IFR  Doc,  99-31831  Filed  12-8-99:  8:45  ami 

BHIJNG  COOE  t7ir-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RP0O-93-OOOJ 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

December  3,  1999, 

Take  notice  that  on  November  30, 
1999.  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  Tennessee  requests  an  effective 
date  of  January.  1.  2000, 

Teimessee  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  the  March  10.  1998  Stipulation  and 
Agreement  filed  in  Docket  No,  RP97- 
149.  et  al..  and  approved  by  the 
Commission  on  April  29.  1998  (the  GRI 
Settlement),  and  the  Commission's 
"Order  Approving  the  Gas  Research 
Institute's  Year  2000  Research. 
Development  and  Demonstration 
Program  and  2000-2004  Five- Year 
Plan  "  issued  on  September  29.  1999  in 
Docket  No,  RP99-323,  Gas  Research 
Institute.  83  FERC  161.093  (1998),  order 
on  reh'g,  83  FERC  161.331  (1998);  Gas 
Research  Institute.  88  FERC  161.293 
(1999),  Termessee  further  states  that  the 
revised  tariff  sheets  revise  the  Gas 
Research  Institute  surcharges  for  2000, 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385,214  or  385,211  of  the  Commission's 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  fUe  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubfic  Reference 
Room.  This  filing  may  be  viewed  on  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 00-000) 

Tennessee  Gas  Pipeline  Company: 
Notice  of  Cashout  Report 

December  3. 1999. 

Take  notice  that  on  November  30. 
1999.  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  its  sixth 
annual  cashout  report  for  the  September 
1998  through  August  1999  period, 

Tennessee  states  that  the  cashout 
report  is  the  first  filed  by  Tennessee 
under  the  new  cashout  reconciliation 
methodology  established  pursuant  to 
the  March  25. 1999  cashout  settlement 
on  the  Tennessee  system.  The  cashout 
report  reflects  a  net  cashout  loss  during 
the  period  of  $1,580,009.  Pursuant  to 
the  cashout  settlement,  there  is  no 
cumulative  loss  carryforward  from  prior 
cashout  operations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  [X: 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  10, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onlinB/ 
rims.htm  (call  202-208-2222  for 
as^tance). 
Unwood  A.  Watson.  |r.. 
Acting  Secretan'. 

IFR  Doc,  99-31858  Filed  12-»-90;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RP00-101-000J 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Ctianges  in  FERC 
Gas  Tariff 

Decembers.  1999, 

Take  notice  that  on  November  30. 
1999.  Williams  Gas  Pipelines  Central. 
Inc,  (Wilfiams).  tendered  for  fifing  to 
become  part  of  its  FERC  Gas  tariff. 
Original  Volume  No,  1.  the  following 
tariff  sheet,  with  the  proposed  effectii'e 
date  of  January  1 .  2000: 

Fifteenth  Revised  Sheet  No,  6A 

Williams  states  that  pursuant  to  Order 
Approving  Settlement,  issued  April  29, 
1998.  in  Docket  No,  RP97-391-002.  et 
al,  and  Wilfiams  FERC  Gas  Tariff. 
Original  Volume  No,  1.  Article  25. 
Williams  is  filing  to  reflect  the  new  GRI 
surcharges  to  be  collected  on 
nondiscounted  transportation  services. 

WilUams  states  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulaton-  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http//www.fercfed.us/onliiie/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Walion.  |r.. 
Acting  Secretary: 

IFR  Doc,  99-31859  Filed  I2-S-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RPOO-1 07-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariffs 

December  3,  1999. 

Take  notice  that  on  December  1. 1999. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  revised  tariff  sheets  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1  and  Original  Volume  No.  2  to  become 
effective  January  1 ,  2000. 

Williston  Basin  states  that  the  base 
tariff  rates  reflected  on  the  proposed 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  are  based  on  a  cost  of  service  for 
the  twelve  months  ended  July  31. 1999. 
as  adjusted  for  changes  which  are 
Imown  and  measurable  with  reasonable 
accuracy  during  a  nine  month 
adjustment  period  ending  April  30, 
2000.  Williston  Basin  further  states  that 
the  proposed  base  tariff  rates,  when 
compared  with  the  rates  filed  on 
November  12. 1999.  in  Docket  Nos. 
RP92-23&-000,  etal.aie  designed  to 
produce  an  annual  jurisdictional 
revenue  increase  of  approximately  $13.4 
million. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
vrith  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  |r., 
Acting  Secretary. 
IFR  Doc.  99-31865  Filed  12-8-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2232-383,  North  and  Soutti 
Carolina] 

Duke  Energy  Corporation;  Notice  of 
Availability  of  Final  Environtnental 
Assessment 

Decamlier  3. 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  has 
prepared  a  final  environmental 
assessment  (FEA)  for  a  proposal  to  grant 
an  easement  to  Sailview  Properties,  LLC 
to  construct  and  use  commercial/ 
residential  piers  and  a  community 
marina  with  a  total  of  186  boat  slips. 
The  proposed  action  would  be  located 
at  the  existing  Sailview  Subdivision  in 
Catawba  Springs  Township  along  the 
western  shoreline  of  Lake  Norman  near 
the  intersection  of  NC  State  Road  1377 
and  NC  State  Road  1376  in  Lincoln 
County,  North  Carolina. 

The  FEA  is  attached  to  a  Commission 
order  issued  on  November  30. 1999  for 
the  above  application.  Copies  of  the 
FEA  can  be  obtained  by  calling  the 
Commission's  Public  Reference  Room  at 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  In  the  FEA.  staff  concludes 
that  approval  of  the  licensee's  proposal 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quaUty 
of  the  human  environment.  For  fiirther 
information,  please  contact  the  project 
manager,  Brian  Romanek  at  (202)  219- 
3076. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-31841  Filed  12-8-99;  8:45  am! 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  for  Filing:  Requesting 
Interventions  and  Protests; 
Establishing  Procedural  Schedule  and 
Final  Amendment  Deadline: 
Requesting  Comments,  Final  Terms 
and  Conditions.  Recommendations 
and  Prescriptions;  Requesting  Reply 
Comments 

December  3.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission.  An  AppUcant- 
Prepared  Environmental  Assessment 
(APEA)  for  the  Upper  Menominee  River 
Basin  Projects,  which  includes  the 
project  below,  has  been  filed  with  the 
Commission.  Both  documents  are 
available  for  public  inspection. 

a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  So.:  2471-005. 

c.  Date  filed:  October  1, 1999. 

d.  Applicant:  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric). 

e.  Name  of  Project:  Sturgeon. 

f.  Location:  The  project  is  located  on 
the  Sturgeon  River,  a  tributary  of  the 
Menominee  River,  in  Dickinson  County. 
Michigan.  The  project  does  not  utilize 
Federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Ms.  Rita  L. 
Hayen,  P.E..  Project  Manager,  Hydro 
Licensing,  Wisconsin  Electric  Power 
Company.  231  West  Michigan  Street. 
P.O.  Box  2046,  Milwaukee,  WI  53201- 
2046,  (414)  221-2413, 
rita.haven®wepco.  com  or  David  K. 
Porter.  Senior  Vice  President,  Wisconsin 
Electric  Power  Company,  231  West 
Michigan  Street,  P.O.  Box  2046, 
Milwaukee.  WI  53201-2046.  (414)  221- 
2500. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Papsidero  at  (202)  219-2715,  or  e-mail 
address:  Thomas.  Papsidero@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regtdatory  Commission,  888  First  St. 
NE,  Washington,  DC  20426.  Please 
Include  the  project  number  (2471-005) 
on  any  filings. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervenor  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

k.  Status  of  Environment^ Analysis: 
On  March  25.  1996.  the  Director,  Office 
of  Hydropower  Licensing,  approved 
Wisconsin  Electric's  use  of  the 
Alternative  Licensing  Process.  Scoping, 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  as  amended,  for  the 
project  was  conducted  through  scoping 
dociunents  issued  in  July  1996  and 
January  1997.  and  in  public  scoping 
meetings  on  September  16  and  17,  1996. 
The  draft  license  application  and  APEA 
were  distributed  by  the  applicant  for 
comment  on  October  20, 1998. 

The  Commission  staff  has  reviewed 
the  license  application  and  APEA  and 
has  determined  that  the  application  is 
acceptable  for  processing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment.  Comments 
as  indicated  above,  are  being  requested 
from  interested  parties.  The  appUcant 
will  have  45  days  following  the  end  of 
this  period  to  respond  to  those 
comments,  or  may  elect  to  seek  a  waiver 
of  this  deadline. 

1.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  a  217-foot- 
long,  53-foot-high  concrete  arch  dam,  a 
14-foot-wide  pen  stock  intake,  and  a  7.5 
-foot-wide  trash  gate:  (2)  a  reservoir  of 
248  acres:  (3)  a  240-foot-long,  7-foot- 
diameter  timnel  which  connects  to  a  48- 
foot-long,  7-foot-diameter  penstock;  (4)  a 
34-foot  long  by  21-foot-wide  power 
house  vrith  an  installed  capacity  of 
800kW;  (5)  a  transmission  line 
connection:  and  (6)  appurtenant 
facilities. 

m.  Description  of  Action:  Wisconsin 
Electric  requests  to  surrender  the  license 
for  this  constructed  project  for  economic 
reasons  and  as  an  erihancement  of  river 
resources,  as  part  of  a  negotiated 
.•settlement  concerning  resource 
management  and  power  generation 
issues  in  the  Upper  Menominee  River 
Basin.  The  licensee  is  also  requesting  an 
order  directing  the  removal  of  the 
Sturgeon  Project  within  seven  years, 
n.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
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2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  mav  be 
viewed  on  the  web  at  www.ferc.fed.iis 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

o.  Protests  or  Motions  to  Intervene 

Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  385.210, 
385.211,  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadUne  date 
for  the  particular  application  and  APEA. 

p.  Filing  and  Service  of  Responsive 
Documents — ^The  Commission  is 
requesting  comments, 
recommendations,  terms  and 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  4.34(b)  of  the  regulaUons,  Uiat 
all  comments,  recommendations,  terms 
and  conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  mu.st  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  bom  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

q.  All  filings  must:  (1)  bear  in  all 
capital  letters  the  tide  "PROTEST, " 
•MOTION  TO  INTERVENE." 
"COMMENTS," 

•RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS," 
■PRESCRIPTIONS,"  or  "REPLY 
COMMENTS:"  (2)  set  forth  in  die 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds: 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing:  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bj.  Agencies  may  obtain 
copies  of  the  application  and  APEA 
directly  from  the  appUcant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 


required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulator}'  Commission.  888  First 
Street,  NE,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director.  Division  of  Licensing  and 
Compliance.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 

r.  Individuals  desiring  to  be  included 
on  the  Commissions  mailing  list  shoiUd 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission"s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  fiUngs  must  bear  in 
all  capital  letters  the  tide 
"■COMMENTS'",  RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS'". 
"PROTEST  ".  or  "MO-HON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  "The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
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agency's  comments  must  also  be  sent  to 

the  AppUcanfs  representadves. 

Linwaod  A.  Wabon.  |r.. 

Acting  Secmtary. 

IFR  Doc.  99-31838  Filed  12-8-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  29281 

Merrimac  Paper  Company  Inc.;  Notice 
of  Authorization  for  Continued  Project 
Operation 

December  3.  1999. 

On  September  29. 1997,  Merrimac 
Paper  Company  Inc..  licensee  for  the 
Merrimac  Project  No.  2928.  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2928 
is  located  along  the  South  Canal  on  the 
Merrimack  River  within  the  City  of 
Lawrence.  Essex  County,  Massachusetts. 

The  license  for  Project  No.  2928  was 
issued  for  a  period  ending  November  30, 
1999.  Section  15(aKl)  of  the  FPA.  16 
U.S.C.  808(al(l).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  Ucensee 
under  the  terms  and  conditions  of  the 
prior  liconseuntil  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA. 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  imtil  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  \he  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2928 
is  issued  to  Merrimac  Paper  Company 
Inc.  for  a  period  effective  December  1. 
1999.  through  November  30.  2000,  or 
until  the  issuance  of  a  new  Ucense  for 
the  project  or  other  disposition  under 


the  FPA.  whichever  comes  first.  If 
issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  November  30,  2000,  notice  is 
hereby  given  that,  pursuant  to  18  CFR 
16.18(c),  an  annual  license  under 
section  15(a)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  other  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA.  notice  is  hereby  given 
that  Merrimac  Paper  Company  Inc.  is 
authorized  to  continue  operation  of  the 
Merrimac  Project  No.  2928  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
Liowood  A.  Wation,  |r.. 
Acting  Secretary. 

IFR  Doc.  99-31839  Filed  12-8-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000) 

Regulations  Governing  Oft-the-Record 
Communicstkms:  Public  Notice 

Decembers.  1999, 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  tile  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22. 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  cotmnunication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 


Exempt  off-the-record 
commimications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
commimications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://wvirw.ferc.fed.us/ 
online/rims.htin  (call  202-209-2222  for 
assistance). 

Exempt 

1.  CP98-150-000  and  CP98-151-000: 
11/23/99.  Jeff  Shenot. 

2.  Project  Nos.  2699  and  2019;  11/22/ 
99,  Don  L.  Klima. 

3.  Project  No.  1962:  11/29/99.  Robert 

4.  CP99-94-000:  11/22/99,  Carol  Ann 
Reed. 

5.  CP9»-150-000:  11/22/99,  |ohn 
Lacey. 

Linwood  A.  Watson,  )r., 
Acting  Secretary. 

IFR  Doc.  99-31868  Filed  12-8-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Applications  for  the  2005  Resource 
Pool  Power  Allocations,  Central  Valley 
Project 

agency;  Western  Area  Power 

Administration,  DOE. 

action:  Notice  of  Extension. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  administration  of  DOE, 
published  a  Call  for  2005  Resource  Pool 
Applications  in  the  Federal  Register 
pursuant  to  the  2004  Power  Marketing 
Plan  (Marketing  Plan)  for  the  Sierra 
Nevada  Customer  Service  Region  (Sierra 
Nevada  Region).  This  notice  extends  the 
filing  date  for  applications  for  a 
percentage  of  the  Sierra  Nevada 
Region's  2005  Resource  Pool  by  30  days. 
DATES;  Entities  interested  in  applying 
for  an  allocation  of  Western  power  must 
submit  applications  to  Western's  Sierra 
Nevada  Customer  Service  Regional 
Office  at  the  address  below. 
Applications  must  be  received  by  4 
p.m..  PST,  on  January  19.  2000. 
Applicants  are  encouraged  to  hand- 
deliver  or  use  certified  mail  to  deliver 
applications.  Applications  will  be 
accepted  via  regular  mail  through  the 
United  States  Postal  Service  if 


postmarked  at  least  3  days  before 
January  19.  2000,  and  received  no  later 
than  January  21,  2000.  Western  will  not 
consider  appUcations  that  are  not 
received  by  the  prescribed  dates. 
Western  will  publish  a  Notice  of 
Proposed  Allocations  in  the  Federal 
Register  after  evaluating  all 
applications. 

Application  dates  and  procedures 
applicable  to  first  preference  customers/ 
entities  are  provided  in  the  Marketine 
Plan.  * 

AOORESSES;  Applications  must  be 
submitted  to  the  Power  Marketing 
Manager.  Western  Area  Power 
Administration,  Sierra  Nevada 
Customer  Seri-ice  Region,  114  Parkshore 
Drive.  Folsom.  CA  95630. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Hirahara.  Power  Marketing 
Manager,  at  (916)  353-4421  or  by 
electronic  mail  at  liirahara@wapa.gov. 
Optional  application  forms  are 
available. 

SUPPLEMENTARY  INFORMATION: 
Authorities 

The  Marketing  Plan  for  marketing 
power  by  the  Sierra  Nevada  Region  after 
2004.  pubUshed  in  the  Federal  Register 
(64  FR  34417)  on  June  25.  1999. 
including  the  subsequent  Call  for  2005 
Resource  Pool  Applications.  pubUshed 
in  the  Federal  Register  (64  FR  56343)  on 
October  19,  1999,  was  established 
pursuant  to  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101-7352): 
the  Reclamation  Act  of  June  1 7,  1902 
(ch.  1093,  32  Stat.  388)  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
use.  485(c)):  and  other  acts 
specifically  applicable  to  the  projects 
involved. 

Bacicground 

This  notice  provides  an  extension  of 
time  to  file  an  application  for  the  2005 
Resource  Pool  from  December  20,  1999. 
to  January  19.  2000. 

"The  Marketing  Plan  describes  how  the 
Sierra  Nevada  Region  will  market  its 
power  resources  from  the  Central  Valley 
Project,  Washoe  Project,  and  other 
sources  beginning  January  1,  2005, 
through  December  31,  2024.  The  2005 
Resource  Pool  is  available  for  new 
power  allocations  to  qualified  entities. 
Preference  entities  who  wish  to  apply 
for  a  new  allocation  of  power  from 
Western's  Sierra  Nevada  Region  must 
submit  formal  appUcations  conforming 
to  the  procedures  in  the  Dates  Section 
above.  Eligibility  and  allocation  criteria 
are  defined  in  the  Marketing  Plan  and 
the  Call  for  2005  Resource  Pool 
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Applications.  Procedures  for  applying 
for  power  from  the  Sierra  Nevada 
Region  are  also  provided  in  the  Call  for 
2005  Resource  Pool  Applications. 

Existing  customers'  conditional 
resource  extension  percentages  are 
listed  in  the  Marketing  Plan.  Existing 
customers  do  not  need  to  submit 
applications  for  resource  extensions. 
However,  if  an  existing  customer  wishes 
to  apply  for  a  new  allocation  of  power 
in  addition  to  its  resource  extension,  it 
must  meet  the  eligibility  criteria  and 
submit  an  application. 

Daled:  November  22,  1999. 
Michael  S.  Hacskaylo, 
Administrator. 

IFR  Doc.  99-31948  Filed  12-9-99:  8:45  ami 
BILUNG  CODE  SUO-CI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6S04-7] 

Notice  of  Availability  of  Letter  from 
EPA  to  the  State  of  Illinois  Pursuant  to 
Section  118  of  the  Clean  Water  Act  and 
the  Water  Quality  Guidance  for  the 
Great  Lakes  System 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availabUity. 

summary:  Notice  is  hereby  given  of  a 
letter  written  from  Region  S  of  the 
Environmental  Protection  Agency  (EPA) 
to  the  State  of  lUinois  finding  that 
certain  provisions  adopted  as  part  of  the 
State's  water  quaUty  standards  and 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
programs  are  inconsistent  with  section 
1 13(c)  of  the  Clean  Water  Act  (CWA) 
and  40  CFR  part  132.  EPA's  findings  are 
described  in  a  letter  dated  November  12, 
1999.  EPA  invites  public  comment  on 
all  aspects  of  this  letter,  particularly  on 
the  findings  in  the  letter  and  on  the 
course  of  action  that  EPA  proposes  to 
lake  if  the  State  fails  to  adequately 
address  EPA's  findings. 
DATES:  Comments  must  be  received  in 
writing  by  January  24.  2000. 
AOORESSES:  Written  comments  on  EPA's 
findings  as  described  in  the  November 
12, 1999  letters  may  be  submitted  to 
Mery  Jackson-Willis,  Standards  and 
AppUed  Sciences  Branch  fWT-15J), 
Water  Division,  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard.,  Chicago.  Illinois, 
60604.  In  the  alternative,  EPA  will 
accept  comments  electronicaUy. 
Comments  should  be  sent  to  the 
following  Internet  E-mail  address: 


jackson-willis.mery®epamail.epa.gov. 
Electronic  comments  must  be  submitted 
in  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encrii'ption.  EPA  will  print  electronic 
comments  in  hard-copy  paper  form  for 
the  official  administrative  record-  EPA 
will  attempt  to  clarify  electronic 
comments  if  there  is  an  apparent  error 
in  transmission.  Comments  provided 
electronically  wiU  be  considered  timely 
if  they  are  submitted  electronically  by 
11:59  p.m.  (Eastern  time)  Januar\'  24 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mer>'  Jackson-Willis,  Standards  and 
AppUed  Sciences  Branch  (WT-ISJ), 
Water  Division,  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
■  60604,  or  telephone  her  at  (312)  886- 
3717. 

Copies  of  the  November  12,  1999 
letter  described  above  are  available 
upon  request  by  contacting  Ms.  Jackson- 
Willis.  Those  letters  and  materials 
submitted  by  the  Stale  in  support  of 
their  submission  that  EPA  relied  upon 
in  preparing  this  letter  (i.e..  the  docket) 
are  available  for  review  bv  appointment 
at:  EPA.  Region  5.  77  W  Jackson 
Boulevard.  Chicago,  Illinois  (telephone 
312-886-3717);  the  IlUnois 
Environmental  Protection  Agency,  1021 
North  Grand  Avenue  East,  Springfield, 
Illinois  (telephone  217-782-1654).  To 
access  the  docket  material  in  Chicago, 
call  Ms.  Mery  Jackson-Willis  at  (312) 
886-3717  between  8  a.m.  and  4:30  p.m. 
(central  time)  (Monday-Friday):  in 
Illinois,  call  Mr.  Toby  Frevert  at  (217) 
782-1654  between  8:30  a.m.  and  4:30 
p.m.  (central  time). 

SUPPLEMENTARY  INFORMATION:  On  March 
23,  1995.  EPA  published  die  Final 
Water  QuaUty  Guidance  for  the  Great 
Lakes  System  (Guidance)  pursuant  to 
section  118(c)(2)  of  the  Clean  Water  Act. 
33  U.S.C.  1268(c)(2).  (March  23.  1995. 
60  FR  15366).  The  Guidance,  which  was 
codified  at  40  CFR  part  132.  requires  the 
Great  Lakes  States  to  adopt  and  submit 
to  EPA  for  approval  water  quaUty 
criteria,  methodologies,  policies  and 
procedures  that  are  consistent  with  the 
Guidance.  40  CFR  132.4  and  132.5.  EPA 
is  required  to  approve  of  the  Slate's 
submission  witiin  90  days  or  notify  the 
Stale  that  EPA  has  determined  thai  all 
or  part  of  the  submission  is  inconsistent 
with  the  Clean  Water  Act  or  the 
Guidance  and  identif)'  any  necessary 
changes  to  obtain  EPA  approval.  If  the 
State  fails  to  make  the  necessar\- 
changes  vrithin  90  days.  EPA  must 
pubUsh  a  notice  in  the  Federal  Register 
identifying  the  approved  and 
disapproved  elements  of  the  submission 
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and  a  final  rule  identifying  the 
provisions  of  Part  132  that  shall  apply 
for  discharges  within  the  State. 

EPA  reviewed  the  submittal  from 
Illinois  for  consistency  with  the 
Guidance  in  accordance  with  40  CFR 
131  and  132.5.  EPA  determined  that 
certain  parts  of  Illinois'  submittal  are 
inconsistent  with  the  requirements  of 
the  CWA  or  40  CFR  part  132  and  will 
be  subject  to  EPA  disapproval  if  not 
corrected.  On  November  12.  1999.  in  a 
letter  from  EPA  Region  5  to  the  Illinois 
Environmental  Protection  Agency.  EPA 
described  in  detail  those  provisions 
determined  to  be  inconsistent  with  the 
Guidance  and  subject  to  disapproval  if 
not  remedied  by  the  State.  The 
inconsistencies  relate  to  the  following 
components  of  the  State's  submittals  in 
conformance  with  section  118(c)  of  the 
CWA  and  40  CFR  part  132:  the  equation 
for  calculation  of  wildlife  criteria,  the 
procedures  for  implementing 
antidegradation,  site-specific 
modifications  to  protect  threatened  and 
endangered  species,  variances,  total 
maximum  daily  loads,  chemical  specific 
and  whole-effluent  toxicity  reasonable 
potential,  mixing  zone  demonstrations, 
intake  pollutants,  determination  of 
reasonable  potential  using  fish  tissue 
data,  water  quality  based  limitations 
below  quantification  levels,  and 
compliance  schedules.  Based  on  our 
review  to  date.  EPA  believes  that  with 
the  above  exceptions,  the  submission  by 
the  State  of  UUnois  is  consistent  with 
the  Guidance.  Today.  EPA  is  soliciting 
public  conunent  regarding  all  aspects  of 
this  letter.  In  particular.  EPA  solicits 
comments  on  tbe  provisions  identified 
in  the  November  12. 1999  letter  as  being 
inconsistent  with  the  CWA  and  the 
Guidance,  on  EPA's  proposed  course  of 
action  if  a  State  fails  to  remedy  those 
inconsistencies,  and  on  EPA's  beUef  that 
the  remainder  of  the  State's  submissions 
are  consistent  with  the  Guidance. 

During  the  next  90  days,  EPA  intends 
to  continue  working  with  Illinois  to 
address  the  Inconsistencies  identified  in 
the  November  12. 1999  letter.  If  Illinois 
fails  to  remedy  any  of  the 
inconsistencies  identified  in  the  letter. 
EPA  will  publish  a  notice  in  the  Federal 
Register  identifying  the  disapproved 
elements  and  the  corresponding 
portions  of  Part  132  that  will  apply  to 
waters  within  the  Great  Lakes  Basin  in 
Illinois. 

Dated;  November  24. 1999. 
Francis  X,  Lyons, 
Regional  Administrator,  Region  5. 
|FR  Doc  99-31770  Filed  12-8-99;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Ad  Meeting 

PREVIOUSLY  ANNOUNCED  DATE  i  TIME: 
Thursday.  December  9.  1999,  10:00  a.m., 
meeting  open  to  the  public. 

The  following  item  was  added  to  the 
agenda: 
Future  Meeting  Dates 

DATE  AND  TIME:  Tuesday.  December  14. 

1999. 10:00  a.m. 

PLACE:  999  E  Sbpeet,  NW..  Washington, 

DC. 

STATUS:  This  meeting  vrill  be  closed  to 

the  public. 

rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  S437g,  §  438(b),  and  Title  26, 
U.S.C.  Matters  concerning  participation 
in  civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  afiectlng  a 
particular  employee. 
DATE  AND  TIME:  Wednesday,  December 
15.  1999.  10:00  a.m. 
place:  999  E  Street,  NW.,  Washington, 
DC.  (Ninth  Floor). 

STATUS:  This  hearing  will  be  open  to  the 
public. 
HATTER  BEFORE  THE  COMMISSION: 

Oral  Hearing:  Dole  for  President,  Inc. 
(Primary  Committee);  Dole/Kemp  '96, 
Inc.  (General  Committee). 
DATE  AND  TIME:  Thursday,  December  16, 
1999  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

rTEMS  TO  BE  DISCUSSED: 
Correction  and  Approval  of  Minutes. 
Election  of  Officers. 
Advisory  Opinion  1999-33:  Media 
One  PAC  by  its  treasurer,  Rahn  Porter. 

Advisory  Opinion  1999-34: 
Representative.  Michael  BUirakls. 

Advisory  Opinion  1999-35: 
Associated  Builders  and  Contractors, 
Inc..  the  Associated  Builders  and 
Contractors  Political  Action  Committee, 
and  ABC  North  Texas  and  its  Chapter 
nonfederal  PAC,  by  counsel.  Jan  Witold 
Baran. 

Notice  of  Proposed  Rulemaking  on 
political  activities  of  U.S.  Subsidiaries 
of  Foreign  Corporations. 

Administrative  matters. 


PERSON  TO  CONTACT  FOB  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer. 

Telephone:  (202)  694-1220. 

M»ry  W.  Dove, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  99-32054  Filed  12-7-99: 12:21  pml 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  part  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Non-Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants 

Arrow  Worldwide  Logistics,  Inc.,  137 
Eucalyptus  Drive,  Suite  #202,  El 
Segundo.  CA  90245,  Officers: 
Sugyung  Kim,  President,  (Qualifying 
Individual);  Hakem  J.  Lee.  Secretary 

L.G.  Diamond  International  Shipping, 
Inc.,  d/b/a  Diamond  International 
Shipping,  12619  Crenshaw  Blvd.. 
Hawthorne,  CA  90250,  Officer:  Lester 
Gatewood,  President  (Qualifying 
Individual) 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary  Applicants 

Sea,  Air  &  Truck  Forwarding,  10262 
Briar  Forest  Drive,  Houston,  TX 
77042;  Maria  R.  Bahena,  Sole 
Proprietor 
Dated:  December  3.  1999. 

Bryant  L.  VanBrakle, 

Secretan: 

(FR  Doc.  99-31824  Filed  12-8-99;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Sliares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1B17()))  and  § 


225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  baii 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  In  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  27.  1999. 

.-v.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

2.  Fredrick  Children's  Investments  II, 
LTD..  Irving,  Texas;  to  retain  voting 
shares  of  Irving  National  Bancshares, 
Inc.,  frvlng,  Texas,  and  thereby 
indirectly  retain  voting  shares  of 
Independent  National  Bank,  Irving, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
.Syslem.  Decemi)er6.  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-31974  Filed  12-8-99:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Baidi 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
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standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  lanuarv  3 
2000. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1.  Banco  Santander  Central  Hispano 
S.A.,  Madrid,  Spain;  to  acquire  shares 
and  to  control  more  than  5  percent  but 
less  than  10  percent  of  The  Royal  Bank 
of  Scotland  Group  pic,  Edinburgh, 
Scotland,  and  Citizens  Financial  Group, 
Providence.  Rhode  Island,  and  their 
banking  and  nonbanking  subsidiaries 
including  Citizens  Bank  of  Connecticut, 
New  London.  Connecticut;  Citizens 
Bank  of  Massachusetts.  Boston. 
Massachusetts;  Citizens  Bank  of  New 
Hampshire,  Manchester,  New 
Hampshire;  and  Citizens  Bank  of  Rhode 
Island,  Providence.  Rhode  Island. 
Citizens  Financial  Group  also  has 
received  approval  to  acquire  US  Trust, 
Boston,  Massachusetts,  and  its  banking 
and  nonbanking  subsidiaries,  including 
United  States  Trust  Company.  Boston. 
Massachusetts. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Permsvlvania  19105-1521: 

1.  Harleysville  Savings  Financial 
Corporation.  Harleysville.  Peimsylvania; 
to  become  a  bank  holding  company  bv 
acquiring  100  percent  of  the  voting 
shares  of  Harleysville  Savings  Bank. 
Harleysville,  Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-31823  Filed  12-8-99;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  ol  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  3 
2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Stunner.  Vice  President)  4 1 1 
Locust  Street,  St.  Louis.  Missouri  63102- 
2034: 

/.  Maries  County  Bancorp,  Inc., 
Vienna.  Missouri;  to  acquire  9.33 
percent  of  the  voting  shares  of  Branson 
Bancshares.  Inc..  Branson.  Missouri  (In 
organization),  and  thereby  indirectly 
acquire  voting  shares  of  Branson  Bank. 
Branson.  Missouri,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  6.  1999. 
Robert  deV.  FrienHin. 
.Associate  Secretary  of  the  Board. 
IFR  Doc.  99-31975  Filed  12-8-99: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnanclf>g  Administration 

[HCFA-n-143i 

Agency  Information  Collection 
Activities;  Proposed  CollectkNi; 
Comment  Request 

AGENCY;  Health  Clare  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
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estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Ck>UecUon 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Analysis  of  Malpractice  Premium  Data; 

Fonn  No.:  Ha'A-R-143  (OMB# 
0938-0575); 

Use:  This  form  is  used  for  computing 
the  Medicare  physician  fee  schedule 
Malpractice  Geographic  Practice  Cost 
Index  (MGPCI)  and  the  Medicare 
Economic  Index  (MEI).  The  data 
collected  will  be  used  to  update  the 
MGPCI  and  the  new  resource-based 
malpractice  relative  value  units 
(MRVUs)  component  of  the  physician 
fee  schedule.  The  malpractice  data  are 
critical  to  the  accuracy  of  the  Medicare 
phvsician  fee  schedule; 
Frequency:  Other:  every  3  years; 
Affected  Public:  Sute,  Local  or  Tribal 
Gov..  Business  or  other  for-profit,  and 
Not-for-profit  institutions: 
Number  of  Respondents:  50; 
Total  Annual  Responses:  50; 
Total  Annual  Hours:  150. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http;//www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork®hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  78&-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  HCFA  Enterprise  Standards. 
Attention:  Dawn  Willinghan.  Room  N2- 
14-26.  7500  Security  Boulevard. 
Baltimore.  Maryland  21244-1850. 


Dated:  Detetnlwr  1.  1999. 
lohn  Pannigiani. 

Manager.  HCFA  Office  of  Information 
Services.  Security  and  Standards  Croup, 
Division  of  HCFA  Enterprise  Standards. 
IFR  Doc.  99-31958  Filed  12-8-99:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 


FIch  and  Wlldlrfe  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of 
Application  for  an  Incidental  Take 
Permit  for  the  Globenet/Worldcom 
Parking  Lot  Expansion  In  Los  Osos, 
San  Luis  Obispo  County,  CA 

agency:  Fish  and  Wildlife  Service. 

Interior 

action:  Notice  of  availability. 

summary:  MFS  Globenet.  Incorporated/ 
WorldCom  Network  Services. 
Incorporated  (Globenet/Worldcom)  has 
applied  for  an  incidental  take  permit 
from  the  Fish  and  Wildlife  Service 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  Globenet/Worldcom  requests 
a  5-year  permit  to  allow  the  incidental 
lake  of  the  federally  endangered  Morro 
shoulderband  snail  (Helminthogjypta 
walkeriana)  associated  with 
construction  of  an  expanded  parking  lot 
(0.4  acre)  in  the  community  of  Los  Osos. 
San  Luis  Obispo  County.  CA.  The 
permit  application  includes  a  Habitat 
Conservation  Plan  and  an 
Implementation  Agreement,  both  of 
which  are  available  for  public  review 
and  comment.  The  Service  also 
armounces  the  availability  of  an 
Environmental  Assessment  for  the 
proposed  issuance  of  the  incidental  take 
permit.  All  comments  received  will 
become  part  of  the  administrative  record 
and  may  be  released  to  the  public. 
DATES:  Written  comments  should  be 
received  on  or  before  January  10.  2000. 
ADDRESSES:  Comments  should  be 
addressed  to  Diane  Noda.  Field 
Supervisor.  Fish  and  Wildlife  Service. 
2493  Portola  Road.  Suite  B.  Ventura.  CA 
93003;  facsimile  (805)  644-3958. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Hill  oi-  Heather  Mollis.  Fish  and 
Wildlife  Biologists,  at  (503)  231-6241. 
SUPPLEMENTARY  INFORMATION: 
Document  Availability 

Individuals  wishing  copies  of  the 
documents  for  review  should 
immediately  contact  the  office  listed 
above.  Documents  also  will  be  available 
for  inspection,  by  appointment,  during 


normal  business  hours  at  the  above 
address. 

Background 

Under  section  9  of  the  Endangered 
Species  Act  and  its  implementing 
regulations,  taking  of  threatened  and 
endangered  wildlife  species  is 
prohibited.  Under  the  Act.  the  term 
"take  "  means  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  capture  or 
collect  listed  wildlife,  or  attempt  to 
engage  in  such  conduct.  Harm  includes 
habitat  modification  that  kills  or  injures 
wildlife  by  significantly  impairing 
essential  behavioral  patterns,  including 
breeding,  feeding,  or  sheltering.  Under 
limited  circumstances,  the  Service  may 
issue  permits  to  take  threatened  or 
endangered  wildlife  species  if  such 
taking  is  incidental  to.  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
found  at  50  CFR  17.22  and  17.32. 

Globenet/Worldcom  needs  an 
incidental  take  permit  to  expand  a 
parking  lot  at  its  telecommunication 
building  located  at  10th  and  Los  Olivos 
Avenue  in  the  city  of  Los  Osos.  To 
obtain  a  Certificate  of  Occupancy  for  the 
building.  Globenet/Worldcom  must 
expand  the  parking  lot  for  fire  truck 
access.  Globenel/Wordlcom  proposes  to 
expand  the  parking  lot  in  areas  of 
occupied  snail  habitat  that  were 
previously  avoided  during  siting  of  the 
building.  Globenet/Worldcom  may  be 
able  to  avoid  impacts  to  the  Morro 
shoulderband  snail  during  future 
construction  and  operation  of  a  fiber 
optic  cable  originating  at  the 
telecommunication  facility.  If  lake  of  the 
snail  can  not  bo  avoided  during 
construction  and  operation  of  the  cable, 
Globenet/Worldcom  will  apply  for  a 
permit  amendment. 

The  proposed  construction  of  an 
expanded  parking  lot  would  result  in 
the  permanent  loss  of  0.4  acre  of  habitat 
that  supports  the  endangered  Morro 
shoulderband  snail.  The  permit 
application  includes  a  Habitat 
Conservation  Plan  (Plan)  and  an 
Implementation  Agreement  which 
define  the  responsibilities  of  all  of  the 
parties  under  the  Plan.  The  Plan 
addresses  impacts  to  the  Morro 
shoulderband  snail  that  are  associated 
with  the  proposed  parking  lot  expansion 
and  the  future  cable  project.  The  Plan 
provides  for  implementation  of 
measures  to  minimize  and  mitigate 
adverse  impacts  to  the  Morro 
shoulderband  snail. 

To  minimize  the  effects  of  the  parking 
lot  expansion,  the  boundaries  of  the 
work  area  will  be  clearly  marked  and 
enforced  by  a  Service  approved 


biological  monitor.  To  compensate  for 
unavoidable  habitat  loss  fix>m  the 
parking  lot  expansion,  and  for  future 
impacts  from  fiber  optic  cable 
construction  should  a  permit 
amendment  be  needed.  Globenet/ 
Worldcom  proposes  to  provide  funds  to 
acquire,  restore,  monitor  and  manage  in 
perpetuity  3.78  acres  of  high  quality, 
Morro  shoulderband  snail  habitat  off- 
site  and  adjacent  to  Montana  de  Oro 
State  Park.  This  land  would  be  deeded 
to  and  managed  by  the  California 
Department  of  Parks  and  Recreation  or 
another  land  manager  approved  by  the 
Service. 

The  Plan  and  the  Environmental 
Assessment  consider  two  alternatives  to 
the  proposed  parking  lot  expansion 
project,  as  well  as  additional 
alternatives  to  the  future  cable  project. 
Under  the  No  Development  Alternative, 
the  parking  lot  would  jiot  be  B.xpanded. 
the  telecommunications  building  would 
remain  vacated,  and  the  Service  would 
not  issue  an  incidental  take  permit. 
Non-native  plants  would  recolonize  the 
project  site,  human  disturbances  would 
likely  continue,  and  off-site  high  quality 
snail  habitat  would  not  be  protected. 
Under  the  Alternate  Site  Alternative,  the 
existing  telecommunications  building 
would  remain  vacated.  Globenet/ 
Worldcom  would  construct  another 
building  at  another  site  that  does  not 
support  listed  species.  The  Service 
would  not  issue  an  incidental  take 
permit.  This  alternative  would  result  in 
greater  impacts  to  the  environment  than 
the  other  alternatives  and  would  not 
provide  a  substantial  benefit  to  the 
snail. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  Service  regulations  for 
implementing  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  1506.6).  In  determining  whether 
the  application  meets  the  requirements 
of  law,  the  Service  virill  evaluate  the 
application,  its  associated  documents, 
and  comments  submitted  by  the  public. 
If  the  Service  determines  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
Monro  shoulderband  snail.  A  final 
decision  on  permit  issuance  will  be 
made  no  sooner  than  30  days  fium  the 
date  of  this  notice. 

Dated:  DfH:ember  1 .  1999. 
Elizabeth  H.  Stevens,   - 
Manager,  California/Nevada  Operations 
Office,  Sacramento.  California. 
[PR  Doc.  99-31746  Filed  12-8-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-932-1320-05:  NMNM  99144J 

Notice  of  Coal  Lease  Offering 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  competitive  coal  lease 
sale. 

SUMMARY:  Notice  is  hereby  given  that 
certain  coal  resources  in  the  tract 
described  below  in  San  Juan  County. 
New  Mexico,  will  be  offered  for 
competitive  lease  by  sealed  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920.  as 
amended  (30  U.S.C.  181  et.  seq.) 
DATES:  The  lease  sale  will  be  held  at 
10:00  a.m..  Wednesday.  January  12. 
2000.  Sealed  bids  must  be  submitted  on 
or  before  9  a.m..  on  January  12,  2000. 
ADDRESSES:  The  lease  sale  will  be  held 
in  the  BLM  Conference  Room,  located  at 
1474  Rodeo  Rd..  Santa  Fe.  NM  87502, 
Sealed  bids  must  be  submitted  on  or 
before  9  a.m.  on  lanuar^'  12.  2000,  lo: 
Cashier,  New  Mexico  State  Office.  P  O 
Box  27115,  Santa  Fe,  NM  87502, 
FOR  FURTHER  INFORMATION  CONTACT:  Ida 
T.  Viarreal  at  (505)  438-7603. 
SUPPLEMENTARY  INFORMATION:  The  tract 
Will  be  leased  to  the  qualified  bidder(s) 
submitting  the  highest  cash  offer 
provided  that  the  high  bids  meet  or 
exceed  the  fair  market  value  of  the  tracts 
as  determined  by  the  authorized  officer 
after  the  sale.  Each  bid  should  be  clearly 
identified  by  tract  number  or  serial 
number  on  the  outside  of  the  envelope 
containing  the  bid(s).  No  bid  that  is  less 
than  SlOO.OO  per  acre,  or  fraction 
thereof,  will  be  considered.  This 
$100.00  per  acre  is  a  regulatory 
minimum,  and  is  not  intended  to  reflect 
fair  market  value  of  the  tracts. 

Sealed  bids  clearly  market  "Sealed 
Bid  for  NIvlNM  99144  Coal  Sale— Not  to 
be  opened  before  10  a.m.  Wednesday. 
January  12.  2000."  must  be  received  on 
or  before  9  a.m..  Wednesday,  January 
1 2 .  2000.  Bids  should  be  sent  be 
certified  mail,  return  receipt  requested, 
or  should  be  hand  delivered.  The 
cashier  will  issue  a  receipt  for  each 
hand  delivered  sealed  bid.  Bids  received 
after  9  a.m..  on  January  12.  2000.  will 
not  be  considered.  The  minimum  bid  is 
not  intended  to  represent  fair  market 
value.  The  fair  market  value  of  the  tract 
will  be  determined  by  the  Authorized 
Officer  after  the  sale. 

If  identical  high  sealed  bids  are 
received,  the  tying  bidders  will  be 
requested  to  submit  follow-up  sealed 
bids  until  a  high  bid  is  received.  All  tie- 


breaking  sealed  bids  must  be  within  15 
minutes  following  the  sale  official's 
announcement  at  the  sale  that  identical 
sealed  bids  have  been  received. 

Coal  Tract  To  Be  Ofieied 

The  coal  resources  to  be  offered 
consist  of  all  recoverable  reserves  in  the 
following  described  lands  located  in 
San  Juan  County.  New  Mexico  and  are 
described  as  follows: 

T.  30  N..  R.  14  W..  NMPM 

Sec.  17..\IL: 

Sec.  18.  ALU 

Sec  19.  Al  I.: 

Sec.  20.  ALL: 

Sec.  29.  ALL: 

Sec  30.  ALL: 

Sec.  31.  Lot  1-4.  NV4,  N'.*,  S'/i. 

Containing  4,483.88  acres,  more  or 
less. 

Rental  and  Royalty 

The  leases  issued  as  a  result  of  this 
lease  offering  will  require  payment  of  an 
annual  rental  of  $3.00  per  acre  or 
fraction  thereof,  and  a  royalty  payable  lo 
Ihe  United  Stales  of  12  V^  percent  of  the 
value  of  the  coal  removed  by  surface 
methods  and  8  percent  of  the  value  of 
the  coal  removed  by  underground 
methods.  The  value  of  the  coal  will  be 
determined  in  accordance  with  30  CFU 
206.250 

Notice  of  Availability 

Bidding  Instructions  for  the  offered 
tracts  are  included  in  Detailed 
Statement  of  Coal  Lease  Sale.  Copies  of 
the  Statement  and  the  proposed  coal 
lease  are  available  upon  request  in 
person  or  by  mail  from  the  New  Mexico 
State  Office  at  the  addresses  shown 
above.  The  case  files  are  available  for 
inspection  during  nonnal  business 
hours  only  at  the  Santa  Fe.  New  Mexico, 
location. 

Dated:  December  2.  1999. 
Richard  A.  Whitley, 
Associate  Slate  Director 
IFR  Dot.  99-31747  Filed  12-5-^99:  B:4S  ami 
BIUJNG  COOE  <310-FB-I> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-030-1 310-09) 

Continental  DIvideAWamsuttar  11 
Natural  Gas  Project 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability  of  final 

environmental  impact  statement. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
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implementing  regulations,  the  Bureau  of 
Land  Management  (BLM)  announces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (FHS)  for  the 
proposed  Continental  Divide/Wamsutter 
U  (CD/Wni  Natural  Gas  Project  located 
in  Carbon  and  Sweetwater  Counties. 
Wyoming.  This  FEIS  analyzes  the 
potential  impacts  from  natural  gas 
exploration  and  development  proposed 
by  Amoco  Production  Company,  Union 
Pacific  Resources  Company.  Yates 
Petroleum  Corporation.  Snyder  Oil 
Corporation,  and  other  natural  gas 
operators  within  the  CD/WII  project  area 
and  alternatives  to  that  proposed 
development.  The  BLM  preferred 
alternative  for  this  project  is  the 
Proposed  Action,  with  additional 
mitigation  measures  which  would 
reduce  environmental  impacts. 

The  Draft  Environmental  Impact 
Statement  (DEIS)  prepared  for  this 
project  was  made  available  to  the  public 
on  April  30.  1999  (B4  FR  23349).  The 
FEIS  contains  corrected  and  new 
material  which  supplements  the  DEIS. 
The  DEIS  and  this  FEIS  comprise  the 
complete  document  Please  refer  to  the 
DEIS  for  more  detailed  analyses  and 
descriptions  of  the  proposed  action  and 
alternatives. 

This  FEIS  is  not  a  decision  document. 
A  Record  of  Decision  will  be  prepared 
and  made  available  to  the  public  after 
the  public  comment  period  expires. 
dates:  BLM  will  accept  comments  on 
the  FEIS  for  a  period  of  30  days  from  the 
date  the  Environmental  I^tection 
Agency  (EPA)  publishes  their  Notice  of 
Availability  (NOA)  of  this  FEIS  in  the 
Federal  Register  We  anticipate  that 
EPA  will  publish  its  NOA  on  December 
10.  1999. 

AOORESSES:  Send  written  comments  to: 
Clare  Miller.  Bureau  of  Land 
Management,  Rawlins  Field  Office,  1300 
North  Third  Street.  P.O.  Box  2407, 
Rawlins.  WY  82301. 
FOn  FUBTHEB  tNFOflllATlON  CONTACT: 
Clare  Miller.  Team  Leader.  Telephone: 
307-328-4245.  or  Teresa  Deakins. 
Telephone:  307-352-0211.  Copies  of  the 
FEIS  may  be  obtained  from  the  BLM 
Rawlins  Field  Office  (307-324-4200). 
1300  North  Third  Street.  P.O.  Box  2407, 
Rawlins,  WY  82301  or  from  the  BLM 
Rock  Springs  Field  Office.  (307-352- 
0256)  280  Highway  191  North,  Rock 
Springs.  WY  82901. 

SUPPLEMENTARY  INFORMATION:  The  FEIS 
contains  corrected  and  new  material 
which  supplements  the  DEIS  issued 
.\pril  30.  1999.  The  DEIS  air  quality 
impact  assessment  was  revised  in  order 
to  address  the  folloviring  items;  (a)  The 
CD/WII  near-field  particulate  matter 
emission  assumptions  and  impact 


analyses  were  revised  using  Rock 
Springs.  WY.  meteorological  data;  (b) 
potential  well  blowdown  emissions 
were  included  and  the  hazardous  air 
pollutant  (HAP)  and  ozone  impact 
analyses  were  revised;  (c)  potential 
oxides  of  nitrogen  (NOx)  emissions  for 
the  CD/WII  wells  were  corrected;  (d) 
potential  NOx  and  sulfur  dioxide  (SO;) 
emissions  from  the  Lost  Cabin  Gas  Plant 
were  corrected  for  seasonal  operation: 
(e)  potential  particulate  matter 
emissions  from  the  Seneca  Coal  facility 
(Colorado  Permit  No.  82R0258F)  were 
corrected;  (f)  potential  particulate 
matter.  NOx  and  SO;  emissions  from  the 
SF  Phosphates  facility  (Wyoming  Permit 
No.  CT-550A4)  were  added  to  the 
emissions  inventory;  (g)  several  other 
Colorado  emission  sources  were 
correctly  analyzed  as  potential  NOx 
emissions,  rather  than  as  SO;  emissions 
reported  in  the  DEIS;  and  (h)  hourly 
scaling  factors  were  applied  to  several 
Wyoming  portable  emission  sources. 
Based  on  these  revisions,  potential  air 
quality  impacts  were  reanalyzed  and 
reported  in  both  the  FEIS  and  the 
Revised  Technical  Support  Document 
text. 

In  addition  to  air  quality  updates, 
some  revisions  to  the  DEIS  were  made 
in  sections  of  the  document  dealing 
with  wildlife  resources,  mineral 
resources,  and  aesthetics  and  visual 
resources. 

Upon  recommendation  of  the  U.S. 
Fish  and  WildUfe  Service  (USFWS).  the 
BLM  has  initiated  formal  consultation 
and  conferring  with  the  USFWS  on 
issues  dealing  with  the  listed 
Threatened  and  Endangered  species  of 
Black-footed  Ferret  and  with  the 
proposed  listed  species  of  Mountain 
Plover.  Some  additional  mitigation 
measures  to  protect  these  species  are 
expected  from  this  process.  The  results 
of  the  consultation/conferring  will  be 
addressed  in  the  Record  of  Decision  for 
this  EIS. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 
offices  Usted  above  during  regular 
business  hours  (7:45  a.m.-4:30  p.m.). 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  pubUc  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  of  officials  of 
organizations  or  businesses,  will  be 


made  available  for  public  inspection  in 
their  entirety. 

Dated:  Decamber  3. 1999. 
Alan  L.  Kaslerke, 
Associate  State  Director. 
IFR  Doc.  99-31881  Filnd  12-8-99;  8:45  ami 
BIUJHO  COOe  4aiO-33-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tCO-700-00-0777-XQ-1 784] 

Southwest  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice;  Southwest  Resource 
Advisory  Council  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Resource  Advisory 
Council  (Southwest  RAO  will  meet  in 
January.  2000  in  Durango,  Colorado. 

DATES:  The  meeting  will  be  held  on 
Thursday.  January  20.  2000. 

ADDRESSES:  For  additional  information, 
contact  Roger  Alexander.  Bureau  of 
Land  Management.  Southwest  Center. 
2465  South  Townsend  Avenue. 
Montrose,  Colorado  81401;  telephone 
970-240-5335;  TDD  970-240-5366;  e- 
mail  Roger  _Alexander@co.blm.gov. 

SUPPLEMENTARY  INfORMATION:  The 
January  20,  2000  meeting  will  be  held 
at  the  Bureau  of  Land  Management-U.S. 
Forest  Service  Public  Lands  Center. 
Sonoran  Conference  Room,  15  Burnett 
Court,  Durango,  Colorado.  The  meeting 
will  begin  at  9:00  a.m.  and  end  no  later 
than  4:30  p.m.  The  agenda  will  include 
an  update  on  recreation  guidelines, 
discussions  on  outdoor  ethics  in 
advertising,  and  identification  of  RAC 
workloads  for  2000.  General  public 
comment  is  scheduled  for  9:15  a.m. 

Summary  minutes  for  Council 
meetings  are  maintained  in  the 
Southwest  Canter  Office  and  on  the 
World  Wide  Web  at  http:// 
www.co.blm.gov/mdo/ 
mdo_sw_rac.htm  and  are  available  for 
pubUc  inspection  and  reproduction 
within  thirty  (30)  days  following  each 
meeting. 

Dated:  November  29. 1999. 
Roger  Alexander, 
Public  Affairs  Specialist. 
IFR  Doc.  99-31830  Filed  12-S-99:  B:4S  ami 
BILLING  COOE  «IO-je-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-930-1430-01;  N-6276S1 

Public  Land  Order  No.  7419; 
Withdrawal  of  Public  Lands  for  the 
United  States  Air  Force:  Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws 
approximately  2,252  acres  of  public 
lands  from  surface  entry  and  mining,  for 
a  period  of  20  years,  for  the  United 
States  Air  Force  to  provide  safety 
buffers  from  potentially  hazardous 
areas,  protect  populated  areas,  and  to 
comply  with  Department  of  Defense 
Directive  No.  6055.9  regarding 
ammunition  and  explosive  safety 
standards.  The  lands  are  adjacent  to  the 
Live  Ordnance  Loading  Areas  at  the 
Nellis  Air  Force  Base,  Clark  County, 
Nevada.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  December  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000.  Reno.  Nevada 
89520.  775-861-6532. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  fiim  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)). 
but  not  from  leasing  under  the  mineral 
leasing  laws,  for  the  United  States  Air 
Force  to  provide  safety  buffers  from 
potentially  hazardous  areas,  protect 
populated  areas,  and  to  comply  with 
Department  of  Defense  Directive  No. 
6055.9  regarding  ammunition  and 
explosive  safety  standards: 
Mount  Diablo  Meridian 
T.  19S..  R.  62E.. 
Sec.  25.  NEV.  south  of  Las  Vegas 

Boulevard: 
Sec.  35.  a  portion  of  the  S'/iNW'/i.  and  a 
portion  of  the  NWV«SE 'A. 
T.  19S..R.  63E.. 
Sec.  27.  NE'/4SEV.  and  W',«!SEV,; 
Sec.  34.  NEV.. 
T.  20  S..  R.  62  E.. 
Sec.  1.  lots  9. 10.  and  lots  13  to  20. 

inclusive: 
Sec.  2.  SEV.SWV,; 
Sec.  10.  EVjSE'/.; 
Sec.  11.  lots  1  to  8.  inclusive.  E>/iNW"/., 

and  SWV.; 
Sec.  12.  lots  2  to  7.  inclusive,  and  lots  12 
and  13: 


Sec.  15.  NWV.NEV.  and  VV'/iSW'-.NE'/i 
T.  20  S.,  R.  63  E.. 

Sec.  3,  SE".. 

The  areas  described  aggregate 
approximately  2.252  acres  in  Clark  County 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
lands  under  lease,  license,  or  permit,  or 
governing  the  disposal  of  their  mineral 
or  vegetative  resources  other  than  imder 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  use.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  November  17,  1999. 
|ohn  Berry, 

Assistant  Secretary  of  the  Interior 
IFR  Doc.  99-31959  Filed  12-«-99:  8:45  ami 
BILUNO  COOC  OIO-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-0S6-1430-ES:  N-63066J 

Notice  of  Realty  Action:  Direct  Sale 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Direct  Sale  of  Reversionary 

Interest  of  Recreation  &  PubUc  Purpose 

Patent,  Number  27-68-0135. 

SUMMARY:  The  following  described 
pubUc  land  in  Las  Vegas.  Clark  County. 
Nevada,  was  patented  to  Clark  County 
on  January  19. 1998  imder  the 
Recreation  &  fhiblic  Purpose  Act  for  a 
fire  station  (Fire  SUtion  21).  Clark 
County  requests  the  purchase  of  the 
reversionary  interest.  The  land  has  been 
examined  and  found  suitable  for  sale 
under  the  provisions  of  the  Federal 
Land  Policy  and  Management  Act  (43 
CFR  2711.3-3). 

Mount  Diablo  Meridian,  Nevada 

T.  21  S..R.61E.. 

Sec.  29.  SWV4mvV.NWV,NW'A. 

Containing  2.5  acres,  more  or  less,  located 
at  Tropicana  Avenue  and  Valley  View 
Boulevard. 

The  land  is  not  required  for  any 
Federal  purpose.  The  direct  sale  is 
consistent  with  current  Bureau  plaiming 
for  this  area  and  would  be  in  the  public 
interest.  The  patent  will  be  subject  to 
the  provisions  of  the  Federal  Land 
Policy  and  Management  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  the  land  will 


continue  to  be  subject  to  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  bv  the  authority  of 
the  United  Stales.  Act  of  August  30.  ' 
1890  (26  Stat.  391.  43  U.S.C.  945). 

2.  All  the  mineral  deposits  in  the 
lands  patented,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect, 
mine,  and  remove  such  deposits  from 
the  same  under  applicable  law:  and  will 
be  subject  to: 

1.  Easements  in  accordance  with  the 
Clark  County  Transportation  Plan. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  Field  Office. 
4765  Vegas  Drive.  Las  Vegas.  Nevada. 

The  lands  have  been  segregated  from 
all  forms  of  appropriation  under  the 
Southern  Nevada  Public  Lands 
Management  Act  (Pub.  L.  105-263). 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
.     proposed  direct  sale  to  the  Las  Vegas 
Field  Manager.  Las  Vegas  Field  Office. 
4765  Vegas  Drive.  Las  Vegas.  Nevada 
89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  direct  sale.  Comments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  plaiming  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  application  as 
to  whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  direct  sale.  Any  adverse 
comments  will  be  reviewed  bv  the  State 
Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
pubhcalion  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  conveyance 
until  after  the  classification  becomes 
effective. 

Dated:  November  29.  1999. 
Rex  Wells. 

Assistant  Field  Office  Manager.  Las  Vegas, 

AfV. 

IFR  Doc.  9»-31883  Filed  12-8-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-056-1430-ES:  t^-609201 

Notice  of  Realty  Action:  Segregation 
Terminated,  Lease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Segregation  terminated, 
recreation  and  public  purpose  lease/ 
conveyance. 

summary:  The  following  described 
public  lands  in  Las  Vegas.  Clark  County. 
Nevada,  were  segregated  for  exchange 
purposes:  N-56458  segregated  on 
.November  16.  1992.  N-57773  segregated 
on  April  18, 1994.  N-60073  segregated 
on  October  19. 1995.  and  N-61855 
segregated  on  July  23. 1997.  The 
exchange  segregation  on  the  subject 
lands  will  be  terminated  upon 
publication  of  this  notice  in  the  Federal 
Register  The  land  has  been  examined 
and  found  suitable  for  lease/conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act.  as  amended 
[43  U.S.C.  869  et  seq.).  Qark  County 
proposes  to  use  the  lands  for  a  public 
park. 
Mount  Diablo  Meridian.  Nevada 

T.  20S..  R.  60E., 

Sec.  5.  Lot  I  excepting  2.5  acres  in 
SEV.SEV*. 

Containing  37.5  acres,  more  or  less,  located 
Bt  Lone  Mountain  Road  and  Durango  Road. 

The  land  is  not  required  for  any 
Federal  purpose.  The  lease/conveyance 
is  consistent  vrith  ciurent  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patents, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

a.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890  (43  U.S.C.  945). 

b.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1 .  Easements  in  accordance  with  the 
Clark  Coimty  Transportation  Plan. 

2.  Those  rights  for  telephone  purposes 
which  have  been  granted  to  Sprint 


Central  Telephone  Nevada  by  right-of- 
way  N-7353  under  the  Act  of  February 
15.  1901  (43  use.  959). 

3.  Those  rights  for  gas  pipe  line 
purposes  which  have  been  granted  to 
Southwest  Gas  Corporation  by  right-of- 
way  N-55952  under  the  Act  of  February 
25.1920  (30  U.S.C.  185  sec.  28). 

4.  Those  rights  for  power  and 
telephone  line  purposes  which  have 
been  granted  to  Nevada  Power  Company 
and  Sprint  Central  Telephone  by  right- 
of-way  N-59081  under  the  Act  of 
October  21.  1976  (43  U.S.C.  1761). 

5.  Those  rights  for  power  and 
telephone  line  purposes  which  have 
been  granted  to  Nevada  Power  Company 
and  Sprint  Central  Telephone  by  right- 
of-wav  N-60635  under  the  Act  of 
October  21.  1976  (43  U.S.C.  1761). 

6.  Those  rights  for  roadway  purposes 
which  have  been  granted  to  Clark 
County  by  right-of-way  N-60727  imder 
the  Act  of  October  21.1976  (43  U.S.C. 
1761). 

7.  Those  rights  for  roadway  purposes 
which  have  been  granted  to  Clark 
County  by  right-of-way  N-61169  under 
the  Act  of  October  21. 1976  (43  U.S.C. 
1761). 

8.  Those  rights  for  roadway  purposes 
which  have  been  granted  to  City  of  Las 
Vegas  by  right-of-way  N-62B66  under 
the  Act  of  October  21, 1976  (43  U.S.C. 
1761). 

9.  Those  rights  for  power  line 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  right-of-way 
N-63037  underfhe  Act  of  October  21. 
1976  (43  U.S.C.  1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Btueau  of  Land 
Management.  Las  Vegas  Field  Office. 
4765  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  &om  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposal  under  the  mineral  material 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Las 
Vegas  Field  Office  Manager.  Las  Vegas 
Field  Office.  4765  Vegas  Drive.  Las 
Vegas.  Nevada  89108. 

Classification  Commenta 

Interested  parties  may  submit 
comments  involving  the  suitability  of 


the  land  for  a  public  park.  Comments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  wiU 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  Slate  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  fbr  a  public 
park. 

Any  adverse  conunents  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  December  2.  1999. 
Rex  Wells, 

Assistant  Field  Office  Manager,  Las  Vegas. 
NV. 

IFR  Doc.  99-.'il884  Filed  12-8-99;  8:45  ami 
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DEPARTMEtfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-02S-00-1430-eU:  13-00411 

Realty  Action:  Sale  of  Public  Land  In 
Harney  County,  Oregon 

agency:  Bureau  of  Land  Management 
(BLM),  DOl. 

ACnON:  Notice  of  realty  action,  sale  of 
public  land. 

summary:  The  following  described 
public  land  in  Harney  County.  Oregon, 
has  been  examined  and  found  suitable 
for  sale  under  sections  203  and  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713  and  1719).at  not  less 
than  the  appraised  market  value.  All 
parcels  being  offered  are  identified  for 
disposal  in  the  Three  Rivers  Resource 
Management  Plan. 

All  of  the  land  described  is  within  the 
Willamette  Meridian. 


Parcel  No 


OR-53952 


OR-54923 
OR-54924 


Legal  descripllon 


T.27S..  R.33E..  sec.1.  SW/iNWy..  W'/SSW'A; 
sec.  2.  S'ANE','4.  SE'/i. 

T.21S..  R.31E..  sec.  29.  lot  6  _ 

T21S..  R.31E..  sec  30.  tots  19.  20;  sec.  31,  lots 
5,6,11,12.13.14,19.20. 

OR-S4926  '  T.26S..  R.33E.,  sec.  27.  SE'A  

OR-54927  I  T.24S,.  R.33E..  sec.  30.  lots  1,2,  E'ANW'A;  

OR-54928    ;  T.24S..  R.33E..  sec.  33.  WVzNEV.  

OR-54929  T.22S..  R.32E..  sec.  12.  N'/iNW'A,  SW'ANW'A, 

NWy4SW%. 

OR-54930  T.22S..     R.32',4E..    sec.     7.     lots    2,    3     4 

'      SWANE'A.  W'^SE'A;  sec.  18,  lot  7. 
OR-5S277  T22S..  H.W/sE...  sec.  18.  lot  10 


Acres 


Minimum 
accept- 
able bid 


Bidding  procedures  Designated  t>idders 


360 

42.61 
399.19 

160 

157 

80 

160 

246.88 

10.3 


SS2.200    Unsold  Competitive 


2.800 
26.000 


10,400 


Competitive  . 
Compelitivs  . 

Competitive  . 
15.700    Competitive  . 
Competitive  . 
Competitive  . 


8,000 
10,400 


16.000 
400 


Competitive 

Modified  Competitive 


1 


None. 


Fort  Harney  Ranch 
Timottiy  K  Smiin 
and  Holly  Svnfi. 


The  following  rights,  reservations, 
and  conditions  vrill  be  included  on  the 
patents  conveying  the  land: 

All  Parcels — A  reservation  for  a  right-of- 
way  for  ditches  and  canals 
constructed  thereon  by  the 
authority  of  the  United  States. 
OR-54927.  OR-54928— A  reservation  to 
the  United  States  of  all  geotherraal 
steam  and  associated  geothermal 
resources. 
OR-54927— A  reservation  to  the  United 
States  of  a  right-of-way  for 
administrative  road  access 
purposes. 
OR-54923.  OR-54927,  OR-54928— A 
wetland  restrictive  covenant 
pursuant  to  Executive  Order  11990. 
The  patent  will  be  subject  to  a 
covenant  that  the  portions  of  the 
land  containing  wetland  habitat 
must  be  managed  to  protect  and 
maintain  the  wetland. 
OR-54927— A  floodplain  restrictive 
covenant  pursuant  Executive  Order 
1 1988.  The  patent  will  be  subject  to 
a  covenant  that  the  land  may  be 
used  only  for  agricultural  purposes, 
livestock  grazing  or  for  park  and 
nonintensive  open  space  recreation 
purposes,  but  not  for  dwellings  or 
buildings. 
OR-53952— Patent  will  be  subject  to  a 
right-of-way  for  road  piuposes 
granted  to  Tom  Davies. 
OR-53952,  OR-54924.  OR-54930— 
Patents  will  be  subject  to  a  right-of- 
way  for  electric  power  transmission 
and  distribution  purposes  granted 
to  Harney  Electric  Cooperative. 
Oregon  frail  Electric  Cooperative, 
Pacific  Power  and  Light,  and  Utah 
Power  and  Light. 
OR-54927.  OR-54930— Patents  will  be 
subject  to  road  rights-of-way  in 
conjunction  with  the  Harney 
County  road  system. 


OR-54928— Patent  will  be  subject  to  a 
geothermal  lease  held  by  Geo- 
Culture.  Inc. 

Access  will  not  be  guaranteed  to  any 
of  the  parcels  being  offered  for  sale,  nor 
any  warranty  made  as  to  the  use  of  the 
property  in  violation  of  applicable  land 
use  laws  and  regulations.  Before 
submitting  a  bid.  prospective  purchasers 
should  check  with  the  appropriate  city 
or  county  plarming  department  to  verify 
approved  uses. 

All  persons,  other  than  the  successful 
bidders,  claiming  to  own  imauthorized 
improvements  on  the  land  are  allowed 
60  days  finm  the  date  of  sale  to  remove 
the  improvements. 

All  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action, 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

Bidding  Procedures 

Competitive  Procedures 

The  Federal  Land  Policy  and 
Management  Act  and  its  implementing 
regulations  (43  CFR  2710)  provide  that 
competitive  bidding  will  be  the  general 
method  of  selling  land  supported  by 
factors  such  as  competitive  interest, 
accessibility,  and  usability  of  the  parcel, 
regardless  of  adjacent  ownership. 

Under  competitive  procedures  the 
land  will  be  sold  to  any  qualified  bidder 
submitting  the  highest  bid.  Bidding  will 
be  by  sealed  bid  followed  by  an  oral 
auction  to  be  held  at  2:00  p.m.  PST  on 
Wednesday.  March  8,  2000,  at  the  Bums 
District  Office,  Bureau  of  Land 
Management,  Hwy  20  West,  Bines. 
Oregon.  To  qualify  for  the  oral  auction 
bidders  must  submit  a  sealed  bid 
meeting  the  requirements  as  stated 
below.  The  highest  vaUd  sealed  bid  will 
become  the  starting  bid  for  the  oral 
auction.  Bidding  in  the  oral  auction  will 
be  in  minimum  increments  of  SI  00.  The 


highest  bidder  from  the  oral  auction  will 
be  declared  the  prospective  piuchaser. 

If  no  bids  are  received,  the  parcel  will 
be  declared  unsold  and  offered  by 
iuisold  competitive  procedures  on  a 
continuing  basis  until  sold  or  - 
withdrawn  from  sale. 

Modified  Competitive  Procedures 

Modified  competitive  procedures  are 
allowed  by  the  regulations  (43  CFR 
27]0.0-6(c)(3)(ii)  to  provide  exceptions 
to  competitive  bidding  to  assure 
compatibility  with  existing  and 
potential  land  uses. 

Under  modified  competitive 
procedures  the  designated  bidders 
identified  in  the  table  above  will  be 
given  the  opportunify  to  match  or 
exceed  the  apparent  high  bid.  The 
apparent  high  bid  will  be  established  by 
the  highest  valid  sealed  bid  received  in 
an  initial  round  of  public  bidding.  If  two 
or  more  valid  sealed  bids  of  the  same 
amount  are  received  for  the  same  parcel, 
that  amount  shall  be  determined  to  bi; 
the  apparent  high  bid.  The  designated 
bidders  are  required  to  submit  a  valid 
bid  in  the  initial  round  of  pubUc 
bidding  to  maintain  their  prefierence 
consideration.  The  bid  deposit  for  the 
apparent  high  bid(5)  and  the  designated 
bidders  will  be  retained  and  all  others 
will  be  returned. 

The  designated  bidders  will  be 
notified  by  certified  mail  of  the  apparent 
high  bid.  Where  there  are  two  or  more 
designated  bidders  for  a  single  parcel, 
they  will  bo  allowed  30  days  to  provide 
the  authorized  officer  with  an  agreement 
as  to  the  division  of  the  property  or,  if 
agreement  caimot  be  reach»i.  sealed 
bids  for  not  less  than  the  apparent  high 
bid.  Failure  to  submit  an  agreement  or 
a  bid  shall  be  considered  a  waiver  of  the 
option  to  divide  the  property  equitably 
and  forfeiture  of  the  preference 
consideration.  Failiue  to  act  by  all  of  the 
designated  bidders  will  result  in  the 
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parcel  being  offered  to  the  apparent  high 

bidder  or  declared  unsold,  if  no  bids 

were  received  in  the  initial  round  of 

bidding. 

Unsold  Competitive  Procedures 

Un.sold  competitive  procedures  will 
be  used  after  a  parcel  has  been 
unsuccessfully  offered  for  sale  by 
competitive  or  modified  competitive 
procedures. 

Unsold  parceb  will  be  offered 
competitively  on  a  continuous  basis 
until  sold.  Under  competitive 
procedures  for  unsold  parcels  the 
highest  valid  bid  received  during  the 
preceding  month  will  be  declared  the 
purchaser.  Sealed  bids  will  be  accepted 
and  held  until  the  second  Wednesday  of 
each  month  at  2:00  p.m.  PST  when  they 
will  be  opened.  Openings  will  take 
place  every  month  until  the  parcels  are 
sold  or  withdrawn  from  sale. 

All  sealed  bids  must  be  submitted  to 
the  Bums  District  Office,  no  later  than 
2:00  p.m.  PST  on  Wednesday,  March  8, 
2000.  the  time  of  the  bid  opening  and 
oral  auction.  The  outside  of  bid 
envelopes  must  be  clearly  marked  with 
"BI-M  Land  Sale."  the  parcel  number 
and  the  bid  opening  date.  Bids  must  be 
for  not  less  than  the  appraised  market 
value  (minimum  bid).  Separate  bids 
must  be  submitted  for  each  parcel.  Each 
sealed  bid  shall  be  accompanied  by  a 
certified  check,  postal  money  order, 
bank  draft,  or  cashier's  check  made 
payable  to  the  Department  of  the 
Interior-BLM  for  not  less  than  20 
percent  of  the  amount  bid.  The  bid 
envelope  must  also  contain  a  statement 
showing  the  total  amount  bid  and  the 
name,  mailing  address  and  phone 
number  of  the  entity  making  the  bid.  A 
successful  bidder  for  competitive 
parcels  shall  make  an  additional  deposit 
at  the  close  of  the  auction  to  bring  the 
total  bid  deposit  up  to  the  required  20 
percent  of  the  high  bid.  Personal  checks 
or  cash  will  be  acceptable  for  this 
additional  deposit  only. 

Federal  law  requires  that  public  land 
may  be  sold  only  to  either,  (1)  citizens 
of  the  United  States  18  years  of  age  or 
olden  (2)  corporations  subject  to  the 
laws  of  any  state  or  the  United  States; 
(3)  other  entities  such  as  associations 
and  partnerships  capable  of  holding 
land  or  interests  therein  under  the  laws 
of  the  state  within  which  the  land  is 
located:  or  (4)  states,  state 
instrumentalities  or  political 
subdivisions  authorized  to  hold 
property.  Certifications  and  evidence  to 
this  effect  will  be  required  of  the 
purchaser  prior  to  issuance  of 
conveyance  documents. 

Prospective  purchasers  will  be 
allowed  180  days  to  submit  the  balance 


of  the  purchase  price.  Failure  to  meet 
this  timeframe  shall  cause  the  deposit  to 
be  forfeited  to  the  BLM.  The  parcel  will 
then  be  offered  to  the  next  lowest 
qualified  bidder,  or  if  no  other  bids  were 
received,  the  parcel  will  be  declared 
unsold. 

A  successful  bid  on  a  parcel 
constitutes  an  application  for 
conveyance  of  those  mineral  interests 
offered  under  the  authority  of  section 
209(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  In  addition  to 
the  full  purchase  price,  a  nonrefundable 
fee  of  $50  will  be  required  for  the 
prospective  purchaser  for  purchase  of 
the  mineral  interests  to  be  conveyed 
simultaneously  with  the  sale  of  the 
land.  Note  that  in  the  case  of  Parcels 
OR-54927  and  OR-54928  only  partial 
mineral  interests  are  being  offered.  All 
minerals  will  be  conveyed  with  the 
remainder  of  the  parcels. 
DATES:  On  or  before  (anuary  24.  2000. 
interested  persons  may  submit 
comments  regarding  the  proposed  sale 
to  the  Three  Rivers  Resource  Area  Field 
Manager  at  the  address  described  below. 
Comments  or  protests  must  reference  a 
specific  parcel  and  be  identified  with 
the  appropriate  serial  number.  In  the 
absence  of  any  objections,  this  proposal 
will  become  the  determination  of  the 
Department  of  the  Interior. 
ADDRESSES:  Comments,  bids,  and 
inquiries  should  be  submitted  to  the 
Three  Rivers  Resource  Area  Field 
Manager.  Bureau  of  L,and  Management, 
HC  74-12533.  Hwy  20  West,  Hines. 
Oregon  97738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
public  land  sale  is  available  from  Craig 
M.  Hansen,  Field  Manager  or  Skip 
Renchler,  Realty  Specialist,  Three 
Rivers  Resource  Area  at  the  above 
address,  phone  (541)  573-4400. 

Dated:  November  30, 1999. 
Craig  M.  Hansen. 

r^ree  /livers  Resource  Area  Field  Manager. 
IFR  Doc.  99-31763  Filed  12-8-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 

[MT-070-99-1430-EQ:  Designation  Order 
MT-070-0001] 

Off-Road  Vahlcle  Designation,  Butte 
Field  Office,  Montana 

AGENCY:  Bureau  of  l^and  Management, 

Interior. 

action:  Off-Road  Vehicle  Designation 

Decision. 


summary:  Final  notice  is  hereby  given 
that  effective  immediately  all  public 
lands  in  the  Mount  Belmont  area, 
within  the  boundaries  of  the  Great 
Divide  Ski  Area  (895.91  acres)  in: 
Principal  Meridian.  Montana 
T.  12N..  R.  6W., 

Sec.  26,  27.  34,  and  35,  and 
T.  11  N..R.6W.. 

Sac.  2  and  3 
are  permanenUy  closed  to  all  yearlong 
ruotoriated  vehicle  uses  with  the  exception 
ihal  a  seasonal  closure  will  be  established  on 
tlio  Whippoorwill  and  Glosler  Roads  from 
December  2  tlirough  May  15.  The  area  is 
located  about  25  miles  northwest  of  Helena. 
Montana.  The  purpose  of  this  closure  is  to 
prevent  soil  erosion,  inhibit  the  spread  of 
noxious  weeds,  minimize  visitor  safety  risks, 
and  reduce  user  conflicts. 

A  pubhc  meeting  and  comment 
period  were  provided  in  conjunction 
with  the  Great  Divide  Ski  Area 
expansion  lease,  and  all  responses 
received  were  considered  prior  to 
making  this  designation. 

This  decision  is  consistent  with  the 
Headwaters  Resource  Management  Plan 
and  is  authorized  in  43  CFR  8342,  This 
designation  will  remain  in  effect  until 
rescinded  or  modified  by  the  authorized 
official.  An  appeal  of  this  decision  may 
be  filed  within  30  days  of  this  notice 
with  the  Interior  Board  of  Land  Appeals. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Hartmaim,  Assistant  Field 
Manager,  P.O.  Box  3388.  Butte,  Montana 
59702,  406-494-5059. 

Dated:  November  19,  1999. 
Merle  Good, 
Field  Manager. 

IFR  Doc.  99-31829  Filed  12-8-99;  8:45  ami 
HLiMa  cooe  43ift-a»-r 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shatf:  Operations 
(OCS),  Annual  List  of  Notices  to 
Lessees  and  Operators  (NTLs) 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACnON:  Notice. 

summary:  This  notice  informs  the 
public,  industry,  and  other  Government 
agencies  of  NTLs  that  are  in  effect  as  of 
December  9. 1999.  It  also  officially 
rescinds  several  Letters  to  Lessees  and 
Operators  (LTLs). 

AOORESSES:  You  may  obtain  copies  of 
NTLs  through  our  website  at 
"www.mms.gov/eod/library.htm"  or  by 
contacting  the  MMS  National  Office  or 
the  OCS  Region  that  issued  the  NTL  at 
the  following  addresses: 
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National  Office:  Minerals  Management 
Service.  Engineering  and  Operations 
Division.  381  Elden  Street,  Hemdon, 
Virginia  20170-4817.  Attention:  Ms. 
Alexis  London:  Telephone  (703)  787- 
1600. 

Alaska  OCS  Region:  Minerals 
Management  Service.  949  East  36th 
Avenue.  Room  308.  Anchorage. 
Alaska  99508-4363,  Attention:  Ms. 
Christine  Huffaker;  Telephone  (907) 
271-6621. 

Gulf  of  Mexico  (GOM)  OCS  Region: 
Minerals  Management  Service.  1201 
Elmwood  Park  Blvd..  New  Orleans. 
Louisiana  70123-2394.  Attention:  Mr. 
Michael  Domer:  Telephone  (504) 
736-2599. 

Pacific  OCS  Region:  Minerals 
Management  Service.  770  Paseo 
Camarillo.  Camarillo,  California 
9301O-6064,  Attention:  Ms.  Freddie 
Mason:  Telephone  (BOS)  389-7566. 


FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London.  Engineering  and 
Operations  Division:  Telephone  (703) 
787-1600. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
is  responsible  for  oil  and  gas  or  sulphur 
operations  in  the  OCS  to  ensure 
operational  safety  and  protection  of  the 
environment.  In  addition  to  our 
regulations,  we  issue  NTLs  to  provide 
guidance  and  to  further  clarify, 
interpret,  or  describe  regidator\' 
requirements  on  a  national  or  regional 
basis.  In  the  past  we  have  also  issued 
LTLs  for  this  purpose  or  to 
commimicate  information  to  OCS 
lessees  and  operators. 

Recently  issued  final  regulations  have 
eliminated  the  need  for  certain  NTLs 
and  LTLs  or  have  required  changes  in 
others.  In  the  past  2  years,  we  have  also 
updated  and  reissued  most  of  our  NTLs 


to  reflect  cnirrent  technologies,  correct 
regulatory  cntations,  and  include  a 
statement  on  the  Paperwork  Reduction 
Act  of  1995  as  it  pertains  to  the  NTL. 
We  are  also  in  the  process  of  reviewing 
the  active  LTLs.  We  have  already 
rescinded  many  LTLs  (see  63  FR  63071, 
11/10/98;  64  FR  25364,  5/11/99)  or  have 
revised  and  reissued  others  as  NTLs. 

For  your  convenience,  the  following 
table  lists  the  current  active  NTLs 
issued  by  the  National  Office  and  the 
OCS  Regions.  Therefore,  if  an  NTL 
issued  before  December  9, 1999,  is  not 
listed,  it  is  canceled  and  no  longer  in 
effect.  Although  not  listed  here,  those 
LTLs  that  have  not  yet  been  superseded 
by  NTLs  or  officially  rescinded  remain 
in  effect  until  they  are  superseded  or 
rescinded.  To  obtain  a  list  or  copies  of 
currently  active  regional  LTLs.  please 
contact  the  OCS  Region  directly. 


NTL  No. 


Effective  date 


Title/subject 


96-7N*  . 
97-2N  ... 
97-3N  .. 
97-4N  .. 
97-5N*  . 
98-1 N  ... 

9a-2N  ... 

98-4N  ... 
98-5N  ... 
98-8N  ... 
98-1  ON  . 
98-1 2N  ., 
98-13N  . 
98-1 4N  . 
98-1 6N  .. 

98-18N  .. 
98-1 9N- 
99-N01  .. 
99-N03  . 
99-N04  .. 
99-N05- 

99-N06- 
99-N07- 


Current  NoUcas  to  LesMes  and  Operators  Issued  by  ttie  National  Offics 


12/10/96 
08A)1/97 

oemv97 

09«1/97 
10rt)7/97 
01/02«8 


01/23>98 

03/04/98 
04/01/98 
06/01/98 
07/01/98 
07/01/98 
07/01/98 
07A)1/98 
10/28/98 

12/23/98 
12/29/98 

01/01/99 
03/01/99 
03/05«9 
05/21/99 

05/13/99 
11/23«9 


Civil  Penalties  Program  {'Modified  by  97-SN). 

Well  Naming  and  Nutnbering  Standards 

Annual  Performance  Review. 

Civil  Penalties  Program  Annual  Summary  to  be  Published. 

Civil  Penalties  Program  Revised  Assessment  Matnx  CModifies  96-7N). 

Interim  Guidance  for  Applying  Platform  Design  Cntena  from  /kmencan  Petroleum  Institule  (API)  Rec- 
ommended Practice  (RPl  2A.  •Planning.  Designing,  and  Constnjcting  Fixed  Oflshore  Platforms  ■ 
19th  Edition  (8/1/91)  and  20th  Edition  (7/1/93)  and  its  SupplemenI  i  (2/1/97). 

Guidance  Regarding  API  Speaficalion  14A.  "Specification  lor  Subsurlace  Safely  Valve  Equipment" 
Ninth  Edition  (7/1/94)  and  Supplement  1. 

Intenm  Guidance  for  Applying  "Simplified  Fatigue  Analysis"  Procedure  from  API  HP  2A. 

ApplicaBor  and  Audit  Fees  lor  Requests  for  Royalty  Relief  or  Adjustment  Under  30  CFR  Pan  203 

Oeepwater  Operations  Plans 

Decentralization  of  the  Lessee  Training  Prxjgram. 

Detenninatioo  of  Pollution  Inspection  Frequencies  tor  Unmanned  Fadlilies. 

Use  of  New  or  Alternative  Technology  and  Procedures. 

Conservation  Information 

API  Specification  6D  (SPEC  6D).  Specification  for  Pipeline  Valves  (Gate.  Plug.  Ball  and  Check 
Valves).  21st  Edition  (3/31/94).  and  Supptements  1  and  2 

Supplemental  Bond  Procedures. 

Year  2000  (Y2K)  Readiness  Disclosure  Statemenl  CRescission  Date  1/3/2000). 

Guidelines  for  Oil  Spill  Financial  Responsibility  for  Covered  Facilities. 

Performance  Measures  tor  OCS  Operators  &  Form  MMS- 131. 

Revised  Guidelines  for  Royalty  Relief  Under  30  CFR  Part  203. 

Year  2000  (Y2K)  and  End  of  Week  (EOW)  Compliance  ot  Global  Positkxiing  System  (GPS)  Receivers 
("Rescission  Dale  1/31/2000) 

Final  Rule  on  MMS  Appeals  ("Rescission  Dale  6/30/2000). 

1999  Industry  Awards  Program  &  Luncheon  ("Rescission  Date  4/15/2000). 


Cunent  Notices  to  Lessees  and  Operators  Issued  by  the  Alaska  OCS  Region 


There  are  no  current  NTLs  issued  by  the  Alaska  OCS  Regkxi 


86-05 
93-04. 
96-08 

96-10 
97-06 

97-07 
97-16 
97-17 
97-18 


Current  Notices  to  Lenses  and  Operators  Issued  by  the  Gulf  o<  Mexico  OCS  Regton 


06/18^6 
09/30/93 
11/25/96 

12/0S«6 
03^)1/97 

03/01/97 
08/01/97 
08/01/97 
08/18/97 


New  Form  for  Designation  of  Operator 

OCS  Functional  Responsibility  of  New  Regulations. 

Time  Allowed  tor  the  Correction  of  Incidents  of  Noncompliance  (INCs)  and  for  the  Return  o(  Nobfka- 

tioo  of  INC  Forms, 
Air  Emissions  Infonnalion  for  Application  for  /Accessory  Platforms  to  Pipeline  Rights-ol-Way 
Timely  Submittal  of  Drilling  Well  Records  in  Accordance  with  30  CFR  250.66  (Redesionated  30  CFR 

250416).  " 

Revised  Conditions  of  Approval  to  DnII.  Sidetrack  and/or  Complete  lor  Oil  and  Gas  Pioduction 
Produclion  Within  500  Feel  ol  a  Unit  or  Lease  Line 
Containment  Requirements  lor  BoitBd  or  Welded  Stock  Tanks. 
Timely  Submittal  of  I3eepwaler  Royalty  Relief  /\pplicatk>ns. 
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Effective  date 


98-04 
98-05 
98-06 
98-09 
98-10 
98-11 
98-12 

98-13 
98-15 
98-16 
98-18 
98-19 

98-20 
98-21 
98-22 


96-23 
98-24 
98-26 


98-27  

96-28  - 

98-29  

98-29  Addendum  1 


98-30  ... 
99-G01  .. 
99-G03' 


99-G04  . 
99-G06 
99-G06  . 
99-G07  . 
99-G08  - 
99-G09 
99-G10  . 
99-G11  . 
99-G12  . 
9»-G13- 
99-614' 

99-G15- 

99-G16  . 
99-G17 
9»-G19  . 
99-G20  . 
99-G21  . 
99-G22  . 


06/08/98 
07/01/98 
06/10/98 
08/10/98 
06/10/98 
08/10/98 
08/10/98 

08/10/98 
08/10/98 
08/10/98 
09/01/98 
09/1 5«8 

09/1 5«B 
09/1 5«8 
10A)5«8 


Titls/subiect 


Humcane  and  Tropical  Storm  Evacuation  and  Production  Curtailment  Procedures. 

Confirmation  of  Deepviraler  Royalty  Relief  for  Leases  Issued  After  November  28,  1995. 

Arcfiaeological  Requirements 

Proposed  and  As-Built  Pipeline  Location  Data 

Best  Availatjie  Control  Tectinology  (Sulphur  Oioidde). 

Implementation  of  Measures  to  Detect  and  Protect  Deep  Water  Cfiemosynthetic  Communities. 

Implementation  of  Consistent  Biological  Stipulation  Measures  in  the  Central  and  Western  Gulf  of  Mex- 
ico. 

Minimizing  Oil  and  Gas  Structures  in  the  Gulf  of  Mexico. 

Time  Allowed  Between  Lease  Holding  Operations  (30  CFH  250.13  (Redesignated  30  CFR  250.1 13]). 

Hydrogen  Sulfide  (HiS)  Requirements 

Change  of  Address  for  the  Submittal  of  Certain  Drilling  Records  in  Accordance  with  30  CFR  250.416. 

Temporary  Abandonment  of  Wells  and  Maintenance,  Protection  and  Removal  of  Undenrater  Casing 
Stubs 

Shallow  Hazards  Requirements 

Environmental  Information  Guidelines  for  OCS  f^ns. 

Reorganization  of  the  Office  of  Field  Operations  to  Activate  the  Lake  Charles  Distnct.  Realign  the  Dis- 
tnct  Boundahes.  and  Establish  Distnct  and  Pipe  Section  Procedures  for  After-Hours,  Weekend  and 
Holiday  Calls,  and  Related  Submittals. 
10/15/98    Interim  Reporting  Requirements  for  30  CFR  250,  Subpart  K.  Oil  and  Gas  Production  Rates. 
10/15/98    Rate  Control  Section  Address,  Office  Hours,  and  Telephone  Procedures. 

1 1/30/98    Minimum  Interim  Requirements  lor  Site  Clearance  (and  Verification)  of  Abandoned  Oil  and  Gas  Struc- 
tures in  the  Gulf  of  Mexico 
12/01/98    Guidelines  for  Eliminating  Trash  and  Debris  Resulting  from  Gulf  of  Mexico  OCS  Operations. 
12/01/98    Drilling  Windows,  Eastern  Gulf  of  Mexico 
12/18/96    /Announcement  of  Project  to  Clean  Up  Historical  Well  Data. 
03/15/99    Well  Records  for  Infonnation  Corrected  or  Completed  During  Protect  to  Clean  Up  Historical  Well  Data 

Exemption  form  Incidents  of  Non-compliance. 
03/01/99    Regional  Oil  Spill  Response  Rans 
02/12/99    Deepwater  Emergency  Well  Control  Operations. 
03/12/99    Meteorological  Data  Collection   and  Reporting  (Breton  National  WiWIife  Retuga/WlUemess  Area) 

(•Rescission  Date  12/31/2000). 
03/12/99    Guklelines  for  General  Lease  Surety  Bonds. 
04/26/99  '  Submittal  of  Documents  for  Platforms  and  Structures 
05/01/99  '  Economk:  Assumptions  for  RSVP  Deepwater  Royalty  Relief  Model. 
OS/03/99  I  U.S.  /Mr  Force  Communication  Towers 
05/10/99  ,  Removing  Underwater  Casing  Stubs. 
05/10/99    Location  of  Choke  and  Kill  Lines  on  BOP  Stacks. 
05/11/99    Designated  Sate  WekJing  and  Burning  Areas  on  Rigs. 
06/07/99    /Approval  ol  Acidizing  Operations 

06/07/99  1  Increased  Level  II  Underwater  Structural  Inspectkjn  Intervals 
06/30/99  I  Gas  Volume  Statement  Requirements  ('Rescisskxi  Date  12/31/99) 
06/30/99    Producticin  Activities  Inlomialkxi  Collection  and  Reporting  (Breton  National  Wildlife  Refuge/Wilderness 

Area)  ('Rescission  Date  1/31/2001).  ♦ 

06/30/99    Production  Activities  Infonnation  Collection  and  Reporting  (Western  Gulf  of  Mexico)  CResassior  Date 

1/31 '2001), 
07/08^99    Live-Bottom  Surveys  and  Reports. 

07/08/99    Itorth  American  Datum  83  Implementation  Han  for  the  GOM, 
09/07/99    Downhole  Commingling  Policies 
09/07/99  I  Downhole  Commingling  /Applications. 
09/13/99    Plattomi  Removal  Applications. 
09/24/99    Guidelines  for  Subsea  Disposal  S  Offshore  Storage  of  Solid  Wastes. 


Currant  Notices  to  Letiew  and  Opecatort  lawMd  by  tlw  PacMc  OCS  Region 


92-01    

03S4/92 

Warning  Signs:  Pipelines  and  Power  Cables. 

98-01    

03«S/98 

Sania  Mana  Distnct  Office  Phone  Call  Procedures  and  Hours. 

98-02   

aQW5/98 

Camarillo  Distnct  Office  Phone  Call  Procedures  and  Hours. 

98-04   

07/01/98 

Gas  Volume  Statement  Requirements. 

98-05    

08/04/98 

Archaeotogical  Sun/ey  and  Report  Requirements. 

98-«6   

06/04/98 

Change  of  Ownership/Operatofship  of  Leases  and  Pipelines, 

98-07     

06/04/98 

oemAm 

Helideck  Closures. 
Biotogical  Sun/ey  Criteria. 

98-08  - -... 

98-09           

08/11/98 

Hydrogen  Sulfkle  (H^S)  Requirements. 

98-10                     .    . 

oasi/98 

Liquid  Royalty  Measurement  Facilities. 

98-11   

OB/31/98 

Submission  of  Digitized  Well  Log  Data  on  Magnetic  Tape 

98-12  

08/11/98 
08/11/98 
11/D*B8 

Guidelines  for  Shallow  Hazards  and  Report  Requirements  for  Exploration  Drilling. 
GukJelines  for  Shallow  Hazards  and  Report  Requirements  lor  OCS  Oevelopriient  Operabons. 
Cooperative  Dniling  Rig, 

98-13        

98-14  

99-P01   

07/1 5«9 

Oil  Spill  Response  Plans. 

99-P02- 

0en5/99 

Pipelines  &  Pipeline  Rights-of-Way;  Correction  CHescission  Date  10/1/2000). 

99-P04  

11/04/99 

FHanng  and  Venting  Gas. 
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You  are  advised  that  the  Gulf  of 
Mexico  and  Pacific  OCS  Regions  are 
officially  rescinding  the  following 
previously  issued  LTLs  that  are  no 
longer  current,  have  served  their 
purpose,  or  because  recently  revised 
regulations  and  poHcies  have  eliminated 
the  need  for  them.  With  one  noted 
exception  (*),  the  following  LTLs  are 
rescinded  effective  with  the  pubUcation 
of  this  notice. 

Gulf  of  Mexico  OCS  Region 

•  LTL  dated  May  30, 1989. 
Unannounced  Oil  Spill  Drills — 
Annoimcement. 

•  LTL  dated  June  26,  1989, 
Unannounced  Oil  Spill  Drills — 
Implementation. 

•  LTL  dated  August  30,  1990,  Aircraft 
over  National  Wildlife  Refuges  & 
National  Parks. 

•  LTL  dated  May  14, 1991,  Establish 
Uniform  Procedures  for  the  Designation 
of  Structures  on  OCS  Leases  ("This  LTL 
will  be  rescinded  on  the  same  date  that 
our  revised  final  rule  on  30  CFR  250, 
subpart  A  becomes  effective). 

•  LTL  dated  May  18, 1995.  Sustained 
Casinghead  Pressure  (SCP)  Policy. 

•  LTL  dated  June  6.  1995.  Flower 
Garden  Banks  Sanctuary  Manager  Oil 
Spill  Notification. 

PaciBc  OCS  Region 

•  LTL  dated  November  1.  1993,  OfBce 
Name  Change. 

Dated:  November  23.  1999. 
Carolita  U.  KaUaur, 
Associale  Director  for  Offshore  Minerals 
Management. 

IFR  Doc.  99-31831  Filed  12-8-99;  8:45  am] 
SIUJNO  COOE  4110-MIMi 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Park  of  American  Samoa 
Federal  Advisory  Commission;  Notice 
of  Meeting 

Notice  is  given  in  accordance  with  the 
Federal  Advisory  Committee  Act  that  a 
meeting  of  the  National  Park  of 
American  Samoa  Federal  Advisory 
Commission  will  be  held  from  9  a.m.  to 
4  p.m..  Thursday  and  Friday.  January  6 
and  7,  2000,  at  Pago  Plaza,  Room  213, 
Pago  Pago,  American  Samoa. 

The  agenda  for  the  meeting  will 
include: 

Welcome  and  Introductions 
Review  of  Advisory  Commission 

Purpose  and  Ckials 
Selection  of  Officers 
Development  of  Bylaws  for  the 
Commission 


Review  of  Pub.  L.  100-571.  the  Park's 

Enabling  Legislation 
Review  of  the  Park's  General 

Management  Plan 
Superintendent's  Report 
Discussion  of  Supenntendent's  Report 
Public  Comments 

The  meeting  is  open  to  the  public  and 
opportunity  will  be  provided  for  public 
comments  at  specified  times  during  the 
meeting  and  prior  to  closing  the 
meeting.  The  meeting  will  be  recorded 
for  documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after  they 
have  been  approved  by  the  full 
Advisory  Commission.  For  copies  of  the 
minutes,  contact  the  National  Park  of 
American  Samoa  Superintendent  at  01 1 
(684)  633-7082. 

Dated:  November  24,  1999. 
Holly  Bundom. 

Acting  Regional  Director,  Pacific  West  Region. 
IFR  Doc    99-31751  Filed  12-6-99;  8:45  ami 
BILLING  CODE  <310-7l>-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Central  Valley  Project  Improvement 
Act,  Revised  Interim  Guidelines  for 
Implementation  of  the  Water  Transfer 
Provisions  of  tlie  Central  Valley  Project 
Improvement  Act 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice, 

SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPIA)  of  1992,  the  Bureau  of 
Reclamation  (Reclamation)  developed 
and  published  the  Interim  Guidelines 
for  Implementation  of  Water  Transfers 
Under  Title  XXXIV  of  Public  Law  102- 
575  (Interim  GuideUnes)  on  February 
25.  1993.  On  September  30, 1999. 
certain  provisions  of  section  3405(a)  of 
the  CVPIA  sunseted.  Consequently. 
Reclamation  has  drafted  revised  Interim 
Guidelines  to  reflect  these 
Congressionally  mandated  changes. 

The  Interim  Guidelines  were  prepared 
pursuant  to  the  provisions  of  section 
3405(a)  specifying  the  conditions  and 
requirements  for  the  transfer  of  Central 
Valley  Project  (Project)  water  Section 
3405(a)(3)  states  "Transfers  executed 
after  September  30. 1999.  shall  only  be 
governed  by  the  provisions  of 
subparagraphs  3405(a)(l)(A)-(C).  (E), 
(G).  (H),  tl),  (L),  and  (M]  of  this  tiUe.  and 
by  State  law."  The  interim  guidelines 
have  been  changed  to  reflect  this  CVPIA 
provision.  Reclamation  has  made  a 
commitment  to  publish  a  notice  of  its 


revised  Interim  Guidelines  in  the 
Federal  Register  and  to  allow  the  public 
30  days  to  comment. 
DATES:  All  public  comments  must  be 
received  by  January  10.  2000. 
ADDRESSES:  Please  mail  comments  to 
Julie  Spezia.  Bureau  of  Reclamation. 
2800  Cottage  Way.  MP-410.  Sacramentu 
CA  95825. 

FOR  FURTHER  INFORMATKM  CONTACT:  To 
be  placed  on  a  mailing  list  for  any 
subsequent  information,  please  contact 
Julie  Spezia  at  the  address  above,  or  by 
telephone  at  (916)  978-5295  (TDD  978- 
5608), 

SUPPLEMENTARY  INFORMATION: 
Reclamation's  objectives  in  developing 
Interim  Guidelines  for  the 
implementation  of  section  3405(a)  of 
Public  Law  102-575.  commonly  referred 
to  as  the  Central  Valley  Project 
Improvement  Act  (CVPIA).  are  to 
address  all  water  transfers  equitably,  to 
provide  for  a  more  efficient  and 
effective  use  of  the  water  supply 
developed  by  the  Project,  and  to  provide 
greater  flexibility  to  water  users  in 
transferring  water  developed  by  the 
Project.  These  revised  Interim 
Guidelines  vrill  establish  the  conditions 
for  transfer  of  Project  water  subsequent 
to  September  30, 1999. 

Section  3405(a)  authorizes  all 
individuals  or  districts  who  receive 
Project  water  under  water  service  or 
repayment  contracts,  water  rights 
settlement  contracts  or  exchange 
contracts  to  transfer,  subject  to  certain 
conditions,  all  or  a  portion  of  their 
Project  water  to  any  California  water 
U.ser  or  water  agency.  State  or  Federal 
agenc\',  Indian  Tribe  or  private 
nonprofit  organization  for  Project 
purposes  or  any  purpose  recognized  as 
beneficial  under  Stale  law. 

The  sections  of  the  Interim  Guidelines 
are  listed  as  follows  with  a  brief 
description  of  changes  made: 

I  Objective:  No  sub.stantive  change. 

II  Authoritv:  No  substantive  change, 
m    Applicability:  No  substantive 

(Jiange. 

IV  implementation:  No  substantive 
change. 

V  Criteria  for  Transfers  Authorized 
Under  Section  3405(a):  delete 
paragraphs  (D).  (F).  (G)  and  (N). 

Note:  Even  though  CVPIA  no  longer 
prohibits  water  transfers  with  long-term 
impacts  on  ground  water,  any  such  impacts 
would  need  to  be  identified  under  the 
envirunmenlal  compliance  process:  al.sQ 
water  transfers  need  to  comply  with  State 
and  local  ground-water  law  and  ordinances, 
if  any. 

VI  Transferor's  Responsibility: 
delete  paragraph  (CJ. 

VII  Reclamation  Responsibility:  no 
substantive  change. 
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VIII  Appendix  No.  1  Criteria 
Checklist  for  a  Complete  Written  Water 
Transfer  Proposal:  delete  requirements 
18  and  19. 

IX  Appendix  No.  2  Public  Notice 
Requirements:  change  MP-440  to  MP- 
410. 

Public  comment  on  Reclamation's 
revised  Interim  Guidelines  is  invited  at 
this  time.  A  copy  of  the  revised  Interim 
Guidelines  vrill  be  available  for  review 
at  Reclamation's  MP  Regional  Office 
located  in  Sacramento.  California.  If  you 
wish  to  review  a  copy  of  the  revised 
Interim  Guidelines,  please  contact  Ms. 
Spezia,  or  access  it  on  the  Internet  at 
www.mp.usbr.gov. 

Dated:  Noveraber  29,  1999. 
Mary  lohannis. 

Acting  Regional  Resourtxs  Manager  Mid- 
Pacific  Region. 

[FR  Doc.  99-31469  Filed  12-a-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Privacy  Act  of  1974.  as  Amended; 
Revisions  to  Existing  System  of 
Records 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Proposed  revisions  to  an 

existing  system  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a).  the  Department  of  the 
Interior  is  issuing  public  notice  of  its 
intent  to  amend  the  existing  system  of 
records  managed  by  the  Bureau  of 
Reclamation  (Reclamation)  entitled 
"Concessions,  WBR-7." 

The  notice  is  published  in  its  entirety 
below. 

DATES:  Persons  wishing  to  comment  on 
the  proposed  revisions  must  do  so  by 
lanuarv  10,  2000. 

Effective  date:  The  proposed  revised 
system  of  records  will  become  effective 
without  further  notice  on  January  18. 
2000,  unless  comments  received  result 
in  a  contrary  determination. 
Reclamation  will  publish  a  new  notice 
if  changes  are  made  based  on  review  of 
comments  received. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  Reclamation  Privacy  Act  Officer, 
Bureau  of  Reclamation,  PC  Box  25007, 
Denver.  Colorado  80225-0007  or 
comments  may  be  sent  by  facsimile 
transmission  to  fax  No.  1-800-822- 
7651.  Comments  will  be  available  for 
inspection  at  the  Bureau  of  Reclamation. 
Denver  Federal  Center.  Sixth  Avenue 


and  Kipling  Street.  Building  67.  Room 
112,  Denver,  Colorado,  from  7:30  a.m.  to 
4  p.m. 

FOR  FURTHER  MFORMATKm  CONTACT:  For 
information  regarding  "Concessions, 
WBR-7  "  contact  Mr.  Vernon  Lovejoy, 
Office  of  Policy  at  (303)  445-2913.  For 
general  information  regarding 
Reclamation's  Privacy  Act  program, 
contact  Mr.  Casey  Snyder  at  (303)  445- 
2048. 

SUPPLEMENTARY  MFORMATION:  Recent 
Privacy  Act  Compilations  list  this 
system  of  records  as  Reclamation-7. 
When  originally  published  in  the 
Federal  Register  this  system  of  records 
was  identified  as  WBR-7.  The  content 
of  the  system  of  records  is  the  same;  the 
prefix  on  the  system  was  changed  to 
reflect  organizational  changes. 

This  system  of  records  notice  was 
previously  published  in  the  Federal 
Register  on  November  16.  1984  (49  FR 
45493).  This  publication  revises  the 
system  location,  a  purpose  statement 
has  been  added  which  was  not  included 
in  the  original  system  of  records  notice, 
expands  the  categories  of  records  in  the 
system,  and  the  system  manager  and 
address  have  been  updated.  All  other 
changes  proposed  are  editorial  in 
nature. 
MurliB  Cafiey. 
Manager.  Property  and  Office  Services. 

INTERIOR/WBn-7 

SYSTEM  NAM€: 

Concessions. 

SYSTEM  LOCATION: 

Commissioner's  Office.  Reclamation 
Service  Center,  and  Regional  Offices: 
Pacific  Northwest.  Mid-Pacific.  Lower 
Colorado,  Upper  Colorado,  and  Great 
Plains.  See  appendix  for  addresses. 

CATEQOneS  OF  INQmOUALS  COVEflEO  BY  mE 
SYSTEM: 

Individual  concessionaires.  Records 
in  this  system  pertaining  to  individuals 
contain  information  concerning  sole 
proprietorships,  but  may  also  reflect 
personal  information.  In  addition,  the 
system  maintains  records  concerning 
corporations  and  other  business  entities. 
Only  the  records  relating  to  individuals 
are  covered  by  the  Privacy  Act. 

CATEOOWES  OF  RECOnOS  IN  THE  SYSTEM: 

Concession  agreements,  concession 
contracts,  rental  or  lease  agreements 
with  individuals,  corporations,  or  other 
legal  business  entities  providing 
services  or  concessions  at  Reclamation 
projects. 

AUTHonnv  Fon  mamtenance  of  the  systqi: 

Reclamation  Law  of  1902.  as 
amended.  43  U.S.C.  371.  et  seq. 


PuncosES: 

To  identify  the  person,  persons,  or 
business  entities  responsible  for  the 
management  of  a  concession  area,  to 
determine  their  ability  to  manage  a 
concession  operation,  and  to  determine 
or  ensure  compliance  with  the  terms  of 
the  concession  agreement,  contract, 
lease,  or  rental  agreement. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  MCLUDtNG  CATEGORIES  OF  tJSERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Bureau  of  Reclamation  is  the 
primary  user  of  the  system  and  the 
primary  use  of  the  records  is  to  give 
Reclamation  information  needed  for 
administrative  control  over  concessions 
operating  at  Reclamation  facilities. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To  State 
or  local  government  agencies  for 
taxation  purposes:  (2)  to  the  Department 
of  Justice  when  related  to  litigation  or 
anticipated  litigation;  (3)  of  information 
indicating  a  violation  or  potential 
violation  of  a  statute,  regulation,  rule, 
order,  or  license  to  appropriate  Federal. 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violation  or  for 
enforcing  or  implementing  the  statute, 
rule,  regulation,  order,  or  license:  (4) 
from  the  record  of  an  individual  in 
response  to  an  inquiry  from  a 
congressional  office  made  at  the  request 
of  that  individual;  (5)  to  non-Federal 
auditors  under  contract  with  the 
Departments  of  Interior  or  Energy  or 
water  user  and  other  organizations  with 
which  the  Bureau  of  Reclamation  has 
written  agreements  permitting  access  to 
financial  records  to  perform  financial 
audits. 

DISCLOSURE  TO  CONSUMER  REPORTMO 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(bjll2l.  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AMD  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  manual 
form  in  file  folders. 

RETREVABIUTY: 

By  individual  name. 

SAFEGUARDS: 

In  accordance  with  requirements  of  43 
CFR  2.51  for  manual  records. 


RETENTION  AND  DISPOSAL: 

The  records  are  maintained  for  6  years 
and  3  months  after  close  of  fiscal  year, 
unless  involved  in  litigation.  Disposal  is 
in  accordance  with  approved  retention 
and  disposal  schedules. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Commissioner's  Office.  Reclamation 
Service  Center,  and  Regional  Offices: 
Pacific  Northwest.  Mid-Pacific.  Lower 
Colorado.  Upper  Colorado,  and  Great 
Plains.  See  appendix  for  addresses. 

NOnnCATION  PROCEDURE: 

Written  inquiries  regarding  the 
existence  of  a  record(s)  should  be 
addressed  to  the  System  Manager  at  the 
appropriate  address  listed  in  the 
appendix.  See  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  above.  See  43 
CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

Written  petitions  for  amendment 
should  be  addressed  to  the  System 
Manager  at  the  appropriate  address 
listed  in  the  appendix.  See  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  on  whom  records  are 
maintained. 

IFR  Doc.  99-31749  Filed  12-«-99;  8:45  ami 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORA'nON 

Privacy  Act  of  1974;  New  System  of 
Records 

AGENCY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Notice  of  proposed  Privacy  Act 

system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
as  amended  (5  U.S.C.  552a),  the 
Overseas  Private  Investment 
Corporation  (OPIC)  is  providing  notice 
of  the  establishment  of  a  new  system  of 
records  for  Contacts  and  Mailing  Lists. 
DATES:  The  proposed  new  system  will 
be  effective  without  further  notice  on 
January  18,  2000,  unless  comments  are 
received  which  residt  in  a  contrary 
determination. 

ADDRESSES:  Written  comments  on  the 
new  systems  of  records  may  be 
addressed  and  mailed  or  hand-delivered 
to  Jean  Strasser,  Management  Services, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW,  Washington.  DC  20527.  Faxes  may 
be  sent  to  Jean  Strasser  at  (202)  842- 


8413.  Submit  electronic  comments  to 
jstra@opic.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Strasser.  Management  Services. 
Overseas  Private  Investment 
Corporation.  1 100  New  'i'ork  Avenue. 
NW.  Washington.  DC  20527.  telephone 
(202)  336-8670. 
SUPPLEMENTARY  INFORMATION: 


SYSTEM  NAME: 

Contacts  and  Mailing  Lists. 


SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue. 
NW,  Washington.  DC  20527. 

CATEOOBIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  requested  that 
they  be  kept  informed  of  OPIC  activities 
or  whose  names  are  placed  on  a  contact 
or  mailing  list  by  OPIC  staff,  including 
current  and  former  members  of  the  OPIC 
Board  of  Directors,  former  employees, 
officials  of  all  branches  of  government 
and  international  governments, 
representatives  of  the  press, 
corporations,  and  other  organizations. 
Individuals  who  have  requested 
publications  or  information  from  OPIC 
in  writing,  in  person,  by  phone,  fax, 
email,  or  via  the  Corporation's  web  site. 
Individuals  identified  by  other 
government  agencies  as  having  an 
interest  in  an  OPIC-sponsored  program 
and/or  activity. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Name,  business  title,  company  or 
organization,  mailing  address,  email 
address,  phone  and  fax  numbers, 
organization  type,  and  industrial  sector, 
if  apphcable.  of  individuals  covered  by 
the  system.  The  list  also  includes 
information  on  the  types  of  information 
individuals  are  interested  in  (e.g., 
regional  interest). 

AUTHOflmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  use.  3101,  Records  Management 
by  Agency  Heads. 

PURPOSE(S): 

These  records  are  used  by  OPIC  for 
the  mailing  and  electronic  distribution 
of  OPIC  information,  publications  and 
announcements  regarding  OPIC- 
sponsored  events.  They  may  be  used  by 
other  oiganizations  affiliated  with  OPIC 
for  the  distribution  of  announcements 
regarding  events  in  which  OPIC  is  a  co- 
sponsor  or  participant. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Used  (i)  to  distribute  publications 
(e.g.,  press  releases,  newsletters,  and 
annual  reports)  and  other  general 
information  developed  by  OPIC  either 
by  mail  or  electronically  to  individuals' 
email  addresses;  (ii)  lo  distribute 
information  regarding  OPIC-hosted 
conferences  and  events:  (iii)  by  other 
organizations  affiliated  with  OPIC  (e.g.. 
other  Federal  agencies,  corporate  or 
non-profit  co-sponsors)  to  distribute 
announcements  regarding  events  in 
which  OPIC  is  a  co-sponsor:  (iv)  by 
OPIC  management  lo  conduct  surveys  or 
gather  statistical  data  lo  analyze  usage  of 
or  improve  OPIC  services;  and  (v)  by 
members  of  Congress  in  response  to 
their  request. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORMQ. 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  an  electronic 
database  accessible  by  authorized  OPIC 
employees.  Hard  copies  may  be  printed 
and  stored  in  file  cabinets  in  secure 
OPIC  offices. 

RETHIEVABILITY: 

Records  are  indexed  by  name,  region, 
zip  code,  sector,  or  area  of  interest. 

SAFEGUARDS: 

Records  are  kept  in  a  secured 
electronic  database,  with  access  limited 
to  authorized  marketing  persoimel; 
access  lo  information  in  computer  files 
is  limited  to  personnel  having  an 
authorized  computer  password.  Hard 
copy  records  are  stored  in  .secure  staff 
offices  accessible  to  OPIC  staff  only. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on  an  ongoing 
basis,  updated  by  request  of  individuals 
covered  by  the  system,  and  retained 
indefinitely  or  until  the  individual 
requests  removal  from  the  list. 

SYSTEM  MANAa£R(S)  AND  ADDRESS: 

Vice  President  for  Investment 
Development.  Overseas  Private 
Investment  Corporation,  1100  New  York 
Avenue,  NW.  Washington.  IX:  20527. 

N01VICATI0N  PROCEDURE: 

Requests  by  indi\iduals  conceniing 
the  existence  of  a  record  may  be 
submitted  in  writing,  addressed  to  the 
system  manager  above.  The  request 
must  comply  with  the  requirements  of 
22  CFR  707.21(b). 
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HECOSO  ACCESS  procedures: 

Same  as  above - 

CONTESTWa  RECORD  PROCEDURES: 

Requests  by  individuals  to  amend 
their  record  must  be  submitted  in 
writing,  addressed  to  the  system 
manager  above  Requests  for 
amendments  to  records  and  requests  for 
review  of  a  refusal  to  amend  a  record 
must  comply  with  the  requirements  of 
22  CFR  707.'22. 

RECORD  SOURCE  CATEGORIES: 

Information  is  collected  via  OPIC's 
web  site  or  via  hard-copy  forms  (e.g.. 
OPIC  Reply  Card)  and  labels,  directly 
from  individuals  on  whom  the  records 
are  maintained  (i.e  .  the  individuals 
requesting  information).  Information 
may  be  collected  frtjm  attendees  of 
OPIC-sponsored  conferences  and  events, 
and  OPIC  staff  who  attend  non-OPIC 
sponsored  functions/events  and  receive 
business  cards  from  individuals. 
Information  may  also  be  collected  from 
third  party  contacts  such  as  other 
government  agencies  or  organizations 
that  co-sponsor  events  with  OPIC. 

Exemptions  claimed  for  the  system: 
None. 

Signature  Dale:  Novamber  17. 1999. 
James  R.  Ofiillt, 

Assistant  General  Counsel.  Department  of 
Legal  Affairs  Overseas  Private  Investment 
Corporation. 
|FR  Doc.  99-31704  Filed  12-8-99;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Ad  Meeting;  Notice 

TIME  AND  date:  December  13.  1999  at 

2:30  p.m. 

PLACE:  Room  101.  500  E  Street  SW. 

Washington,  DC  20436.  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratificalion  List. 

4.  Inv.  No.  731-TA-«60  (Prelinunary)(Tin- 
and  Chromium-Coated  Steel  Sheet  from 
iapan) — briefing  and  vote.  (The  Commission 
will  transmit  its  determination  to  the 
Secretary  of  Commerce  on  December  13. 
1999.) 

5.  Outstanding  action  jackets: 

(1)  Document  No.  GC-99-105:  Regarding 
Inv.  No.  337-TA-409  (Certain  CD-ROM 
Controllers  and  Products  Containing  Same- 

n). 

12)  Document  No.  ID-99-021:  Approval  of 
transition  report  and  proposal  for  a  study 
focus  on  "Integration  of  Manufacturing  in 
North  America  and  Selected  Regions." 


In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  December  6,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehoke. 
Secrelao'. 

[FR  Doc.  99-32082  Filed  12-7-99;  1:46  pml 
BILUHaCOOE  Tos-in-u 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Subfnission  for  OMB  Review; 
Comment  Request 

December  2.  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  of  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA.  PWBA.  and  OASAM  contact 
Karin  Kunt  ({202}  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin®dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OHSA,  and  VETS  contact  Darrin  King 
({202}  219-5096  ext.  151  or  by  E-Mail 
to  King-Darrin®dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS.  DM. 
ESA.  ETA.  MSHA.  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington.  DC 
20503  ({202}  395-7316).  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  to 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Agreement  and  Undertaking. 

OMB  Number.  1215-0034. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  300. 

Estimated  Time  Per  respondent:  15 
minutes. 

Total  Burden  Hours:  75. 

Total  Ajinualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
servicesl:  SO. 

Description:  The  OWCP-1  is  a  joint 
use  form  (Longshore  and  Black  Lung 
Programs)  completed  by  employers  to 
provide  the  Secretary  of  Labor  with 
authorization  to  sell  securities  or  to 
bring  suit  under  indemnity  bonds 
deposited  by  the  self-insiu^d  employers 
in  the  event  there  is  a  default  in  the 
payment  of  benefits. 
Ira  L.  MUls. 

Departmental  Clearance  Officer. 
IFR  Doc.  99-31925  Filed  12-8-99: 8:45  ara| 

BILLING  COOe  <S1»-2»-N 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  2.  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  docimientation  for 
BLS.  ETA.  PWBA.  and  OASAM  contact 
Karin  Kurz  ({202}  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin©dol.gov).  To 
obtain  documentation  for  ESA.  MSHA, 
OHSA.  and  VETS  conUct  Darrin  King 
({202}  219-5096  ext.  151  or  by  E-Mail 
to  King-Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatorv  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS.  DM. 
ESA.  ETA.  MSHA.  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
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Budget,  Room  10235.  Washington.  DC 
20503  ({202}  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accurac\'  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology'  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  application  for  Authority  for  an 
Institution  of  Higher  Education  to 
Employ  its  Full-Ttme  Students  at 
Subminimum  Wages  Under  Regulations 
Part  519. 

OMB  Number:  1 2 1 5-0080. 
Frequency:  Annually. 
Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit 
Number  of  Respondents:  15. 

Estimated  Time  per  Respondent:  15  to 
30  minutes. 

Total  Burden  Hours:  5. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Section  14(b)  of  the  Fair 
Labor  Standards  Act.  in  part,  authorizes 
the  emplovment  of  full-time  students  in 
higher  education  at  subminimum  wages 
under  certain  conditions.  The  WH-201 
application  form  provides  the 
information  necessary  to  ascertain 
whether  the  requirements  of  section 
14(b)  have  been  met. 
Ira  L.  MUls. 

Deparimeni  Clearance  Officer. 
(FT?  Dor.  99-31926  Filed  12-8-99:  8:45  ami 
BILLING  CODE  4S10-2S-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-29S2] 

Carhartt.  Inc..  McKenzie.  Tennessee; 
Negative  Determination  on  /Application 
for  Reconsideration 

By  letter  of  May  6.  1999,  the  company 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA)  applicable  to  workers 
and  former  workers  of  the  McKenzie, 
Tennessee  plant  of  Carhartt.  Inc.  The 
negative  determination  was  signed  on 
April  12. 1999  and  published  in  the 
Federal  Register  on  May  11.  1999  (64 
FR  25373).  Company  officials  have  now 
indicated  that  it  was  their  intention  to 
also  request  reconsideration  of  the 
Department's  negative  determination 
eligibility  to  apply  for  North  American 
Free  Trade  Agreement — ^Transitional 
Adjustment  Assistance  (NAFTA-TAA) 
applicable  to  workers  and  former 
workers  of  Carhartt,  Inc..  McKenzie. 
Tennessee  (NAFTA-2952).  That 
negative  determination  was  also  signed 
on  April  12.  1999  and  published  in  the 
Federal  Register  on  May  11. 1999. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certif\'ing 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioner  states  thai  the  Carhartt 
McKenzie  sewing  facility  produced  bib 
overalls.  When  the  plan  permanently 
closed  on  )uly  30,  1999.  production  was 
transferred  to  the  Carhartt  Camden. 
Tennessee  facility. 

The  NAFTA-'TAA  petition,  filed  on 
behalf  of  workers  of  Carhartt.  Inc.. 
McKenzie.  Tennessee,  was  denied  based 
on  the  finding  that  criteria  (3)  and  (4)  of 
the  worker  group  eligibilitj- 
requirements  of  paragraph  (a)(1)  of 
section  250  of  the  Trade  Act  of  1974.  as 
amended,  were  not  met.  There  were  no 
company  or  customer  imports  from 
Mexico  or  Canada  of  products  like  or 
directly  competitive  with  the  bib 
overalls  produced  by  workers  at 
McKenzie.  The  company  did  not  shift 
production  from  McKenzie  to  Mexico  or 


Canada.  The  Department  cannot 
consider  the  domestic  shift  of 
production  of  bib  overalls  from 
McKenzie.  Tennessee  to  Camden. 
Tennessee  as  a  basis  for  worker  group 
certification. 


Conclusion 

After  review  of  the  appUcation  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
applicatioD  is  denied. 

Signed  at  Wasfuugton.  DC  this  aoth  day  of 
Novemijer  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31937  Filed  12-8-99;  8:45  ami 
BILLING  CODE  «1l>-M-lt 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-03115] 

D  4  E  Wood  Products.  Incorporated 
Including  Temporary  Workers  of  Mid- 
Oregon  Temporary  Workers  of  Mid- 
Oregon  Labor  Contractors,  Prineville, 
Oregon:  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA-  Transitional  Adjuslmenl 
Assistance 

In  accordance  with  section  250(A). 
Subchapter  D.  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974  (19  USC  2Z73).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  October  5. 
1999,  applicable  to  workers  of  D  &  E 
Wood  Products,  Incorporated, 
Prineville,  Oregon.  The  notice  was 
published  in  the  Federal  Register  on 
October  14.  1999  (64  FR  55752). 

At  the  request  of  the  State  agenc>'.  the 
Department  reviewed  the  c:ertification 
-for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  some  employees  of  D  &  E 
Wood  Products.  Incorporated  were 
temporar\'  workers  of  Mid-Oregon  Labor 
Contractors  employed  to  produce  finger 
joint  wood  block  and  cut  stock  at  the 
Prineville.  Oregon  facility. 

Based  on  these  finding,  the 
Department  is  amending  the 
certification  to  include  temporan- 
workers  of  Mid-Oregon  Labor 
Contractors  who  were  engaged  in  the 
production  of  finger  joint  wood  block 
and  cut  stock  at  D  &  E  Wood  Products. 
Incorporated.  Prineville.  Oregon. 
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The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
D  &  E  Wood  Products,  Incorporated 
adversely  affected  by  imports  from 
Mexico. 

The  amended  notice  applicable  to 
NAFTA-03115  is  hereby  issued  as 
follows: 

■All  workers  of  D  &  E  Wood  Products, 
Incorporated,  PrinevUle.  Oregon  and 
temporary'  workers  of  Mid-Oregon  Labor 
Contractors,  Prineville,  Oregon  engaged 
in  employment  related  to  the 
production  of  finger  joint  wood  block 
and  cut  stock  for  D  &  E  Wood  Products, 
Incorporated,  Prineville,  Oregon  who 
became  totally  or  partially  separated 
from  employment  on  or  after  April  20, 
1999  through  October  5,  2001  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  22nd  day  of 
Novemtier,  1999. 
Gnnl  O.  Beale, 

Progmm  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31932  Filed  12-8-99;  8;45  am) 

eiUJHQ  COOE  461IMO-M 


DEPARTyENT  OF  LABOR 

Employnient  and  Training 
Administration 

(NAFrA-03553] 

Klmberty-Clark  Corporation,  Munlaing 
Mill.  Munising,  Michigan;  Hottca  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
,\merican  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  193-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2,  Title  n. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  24, 1999,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Kimberly-Clark  Corporation, 
Munising  Mill,  Munising,  Michigan. 

In  a  statement  dated  October  26, 1999, 
the  company  official  submitting  the 
petition  requested  that  the  petition  for 
NAFTA-TAA  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Wasliinglon.  DC,  tliis  22nd  day 
of  Novemijer  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31941  Filed  12-»-99;  8:45  ami 
BILUNO  COOE  4510-»>-N 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA-Oaigaetal.) 

Russell  Corporation;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  section  250(a). 
Subchapter  D.  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974  as  amended  (19  USC 
2273)  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
8. 1999.  applicable  to  workers  at  Russell 
Corp..  Sylcaugua.  Alabama.  The  notice 
was  published  in  the  Federal  Register 
on  June  30. 1999  (64  FR  35186). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  occiured 
at  the  Dadeville.  New  #1  Mill  and  755 
Lee  Street  Plants.  Alexander  City.  8416 
Hwy  231  North,  Wetumpka  and 
Brundidge,  Alabama  locations  of  Russell 
Corporation.  The  workers  are  engaged  in 
the  production  fleece  wear  and/ or  T- 
shiits. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Russell  Corp.  adversely  affected  by 
increased  imports  from  Mexico. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Russell  Corporation, 
Dadeville,  New  #1  Mill  and  755  Lee 
Street  Plants,  Alexander  City,  8416  Hwy 
231  North,  Wetumpka  and  Brundidge, 
Alabama. 

The  amended  notice  applicable  to 
NAFTA-03183  is  hereby  issued  as 
follows: 

■•All  workers  of  Russell  Corp.,  Sylcaugua, 
Alahiama  (NAFTA-03183),  Dadeville, 
Alabama  (NAFTA-03183D),  New  »1  Mill  and 
755  Lee  Street  Plants,  Alexander  City, 
Alatiama  (NAFTA-03183E),  8416  6416  Hwy 
231  Nortli,  Wetumpka.  Alabama  (NAFTA- 
03183F)  and  Brundidge.  Alabama  (NAFTA- 
031B3G)  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
5.  1998  ttirough  lune  8,  2001  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  30th  day 
of  November.  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  9»-31931  Filed  12-8-99;  8:45  ami 
BHUMG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


(NAFTA-3533] 

Walls  Industries,  Inc.,  Cutting 
Department,  Sweetwater.  Texas:  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  Investigation  was 
initiated  on  October  17, 1999,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Walls 
Industries.  Inc..  Cutting  Department, 
Sweetwater.  Texas. 

An  active  certification  (amended)  , 
covering  the  petitioning  group  of 
workers  at  the  subject  firm  remains  in 
effect  (NAFTA-3298C).  Consequently, 
further  investigation  in  this  case  wotild 
serve  to  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washmgton,  DC  this  2nd  day  of 
December.  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  99-31936  Filed  12-8-99;  8:45  ami 
aiLlJNG  COOE  4S1ll-3a-M 


DEPAR'HMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-ae.  138. 138A.  and  138B) 

ABB  Vetco  Gray,  Inc.,  Houston,  Texas, 
Bryan.  Texas.  Odessa.  Texas' 
Amended  Certification  Regarding 
Eligibility  To  Apply  tor  Worker 
Adjustment  Aasistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EUgibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
14.  1999.  applicable  to  workers  of  ABB 
Vetco  Gray.  Inc..  Houston.  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  August  11. 1999  (64  FR 
43724). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  the  Bryan  and 
Odessa.  Texas  locations  of  ABB  Vetco 
Gray.  Inc.  The  Bryan  and  Odessa.  Texas 
locations  provide  administrative 
support  function  services  for  ABB 
Vetco's  production  facility  located  in 
Houston.  Texas.  The  workers  were 
engaged  in  activities  related  to  the 
production  of  oil  well  drilling 
equipment. 
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The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
ABB  Vetco  Gray.  lac.  who  were 
adversely  affected  by  increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  ABB  Vetco  Gray.  Inc..  Bryan 
and  Odessa.  Texas. 

The  amended  notice  applicable  to 
TA-W-36.138  is  hereby  issued  as 
follows: 

■'.Ml  workers  of  ABB  Vetco  Gray.  Inc.. 
Houston,  Texas  (TA-W-36.138)  Brvan.  Texas 
(TA-W-36,138A)  and  Odessa,  Texas  (TA-W- 
36,1388)  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
20, 1998  through  July  14,  2001  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  233  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  19th  day  of 
.November.  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31947  Filed  12-8-99:  8:45  ami 
BlUiMCCOOE  451(>-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  For  NAFTA 
Transnional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  section  250(b)(1) 
of  Subchapter  D,  Chapter  2.  Title  11,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA). 
Employment  and  Training 
Administration  (ETA).  Department  of 
L.abor  (DOL).  aimounces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 


on  or  after  December  8.  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  DC  provided  such  request 
if  filed  in  wxiting  with  the  Director  of 
OTAA  not  later  than  December  20. 
1999. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  December  20.  1999. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director.  OTAA.  ETA.  DOL.  Room 
C-4318.  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  30th  day  of 
November.  1999. 
Grant  D.  Beak, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
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Appendix 


Subject  firm 


Acordis  CellutosK;  Rbers  (Co.)  

Waoash  Techndoqies  (Co.)  

Case  Cofporation  (UAW)  

Oultioard  Manne  (USWA) 

Tenneco  Automotive  (Co.)  .„ 

Compeiiiive  Edgo  Sportswear  (UNrTE) 

American  Medical  Response  (Wkrs)  

Joy  Mining  Mactiinefy  (lAMAW)  

Dura  Automotive  (UAW)  

Kimberty  Clarti  (PACE) 

Marathon  Ashland  Pipeline  (PACE)  

Everest  and  Jennings  (lAMAW)  

Appleton  Paper  (PACE)  

Royal  Oak  Enterprises  (Wlus)  

Atlanta  Attachment  (Co.)  

Pent  Plastics  (Co.)  

Schuylkill  Haven  Bleach  and  Dye  Works 

(Wkrs), 

Sony  Magneuc  Products  (Co.) 

Steeitech  (Wkrs)  

Framatome  (Connectors  Intetloek  (Co.)  

Duckhead  Apparet  (Wtcrs) 

Irwin  (Co.) 

Morgan  Adhesive — Madac  (IBT) 

D.M.i  Furniture  (Co.)  

David  Stevens  (UNITE)  

Kim  Michaels  (UNITE)  

William  Carter  (The)  (Wlos) 

Ilsco  (Co.) 

VF  Workwear— Red  Kap  Industries  (Co.) 

HempfieW  Foundnes  (USWA)  

Bestform  Intimates  (UNITE) 

Asarco  (Co.)  

Champion  Laboratories — Fuel  Filter  Tech 

(Co.) 

Industrial  Motor  and  Control  (Wlos)  

Court  Metal  Finishing  (Witrs)  

Caitxil— North  Star  Steel  (Wkrs) 

Summit  Sportswear  (Wkre)  

Dana  Corporation  (USWA)  

Wiser  Lock— Masco  (Co.)  

Crown,  Cork  and  Seal  Packaging  (GMP)  .. 
International      Paper — Masonite      Corp. 

(Wkrs). 

Allied  Signal  (Co.)  

Neles  Automation  (Co.)  

Chevron  Chemk:ai  (Wkrs) 

Williams  Cutting  Sen/ice  (Co.) 

Bombardier  Transportation  (Wkrs)  

US  Forest  Industnes  (Wkrs)  

Vincent  Dress  (Wkrs)  

Knitwaves  (Co.) 

Sensor  Devices  (Wkrs)  ~ 

Crystal  Art  (Wkrs)  

MS  Chambers  and  Son  (Co.)  

Elinco  (Co.)  

Spartan  Mills  (Wkrs)  


Axtsi.  AL  

Huntinglon.  IN  

Ftacine.  Wl  

MilwauKee.  Wl 

Culver.  IN  

Falls  River,  MA 

Natick,  MA 

Franklin,  PA 

Manct>ester,  Ml  

Munising.  Ml  

Martinsville,  IL  

Earth  City,  MO 

Newton  Falls,  NY  

Msta,  MO  

LawrerKSville,  GA  .... 

Afton.  lA  

Schuylkill  Haven,  PA 

Dothan.  AL  

Milwaukee,  Wi  

Boyne  City.  Ml  

Winder,  GA 

RtzgetaK),  QA  

Slow.  OH  

Fenmand,  IN  

Btackwood,  NJ 

Hammcnton.  NJ  

Hartingen.  TX  

Ml  Starting,  KY  

&x>keville.  TN 

Greenaburg.  PA  

Jottnstown.  PA  

Leadville.  CO 

Shelby  Twnshp,  Ml  .. 


El  Paso.  TX  

Flim.  Ml  

Calvert  City,  KY 

Minor  Hill,  TN  

Readir)g,  PA  

Tucson,  AZ  

S  Connellsville,  PA  . 
Piolt  Rock,  OR 


Smethport.  PA  .... 
Shrewsburg.  MA  . 

Orange,  TX 

Brownsville,  TX  ... 
Bensalem,  PA  .... 
WMeCity.OR  ... 

Jeimynn.  PA 

New  Yorti.  NY  ... 
Waukesha.  Wl  .... 

Maspeth,  NY  

Baltic.  CT 

Watertxity,  CT  .... 
Spartanburg,  SC 


Date  re- 
ceived at 
Governor's 
Offk% 


Petitkxi  No. 


Artk:les  produced 


11/02/1999 
11/02/1999 
11/03/1999 
11A)3/1999 
11/03/1999 
11A)1/1999 
11A)4/1999 
11/08/1999 
10/06/1999 
09C4/1999 
11/09/1999 
11/10/1999 
11/08/1999 
11/1tV1999 
10/25/1999 
10/13/1999 
11/10/1999 

11/12/1999 
11/04/1999 
09S3/1999 
11/08/1999 
11/15/1999 
11/12/1999 
11/15/1999 
11/12/1999 
11/12/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/16/1999 
11/16/1999 
11/17/1999 
11/05/1999 

11/18/1999 
11A)5/1999 
11A)3/1999 
11/19/1999 
11/19/1999 
11/19/1999 
11/22/1999 
11/22/1999 

11/22/1999 
11/18/1999 
11/23/1999 
11/23/1999 
11/23/1999 
11/23/1999 
11/23/1999 
11rt)8/1999 
11/22/1999 
11/08/1999 
11/29/1999 
11/23/1999 
11/29/1999 


NAFTA-3,544  . 
NAFTA-3.545  . 
NAFTA-3.546  . 
NAFTA-3,547  ... 
NAFTA-3,548  .. 
NAFTA-3,549  ... 
NAFTA-3,S50  .,, 
NAFTA-3.551  . 
NAFTA-3.552  . 
NAFTA-3.553 
NAFTA-3,554  ., 
NAFTA-3,555  . 
NAFTA-3,556 
NAFTA-3,557  . 
NAFTA-3.558  .. 
NAFTA-3,S59  .. 
NAFTA-3.560    . 

NAFTA-3.S61  .. 
NAFTA-3.56Z 
NAFTA-3,563   . 
NAFTA-3.564  . 
NAFrA-3,565  .. 
fJ/VFTA-S.See   . 
NAFrA-3,567 
NAFTA-3,568  . 
NAFTA-2.569  . 
NAFTA-3.570   . 
NAFrA-3.S71 
NAFTA-3,572 
NAFTA-3,573  .. 
NAFTA-3,574  .. 
NAFTA-3,575  .. 
NAFTA-3.576   . 

NAFTA-3,577   . 
NAFTA-3.578 
NAFTA-3.579  . 
NAFTA-3,580 
NAFTA-3,581 
NAFTA-3,582  . 
NAFTA-3.583  . 
NAFTA-3,584 

NAFrA-3.585  . 
NAFTA-3.586  . 
NAFTA-3.587  . 
NAFTA-3.588  . 
NAFTA-3.589 
NAFTA-3.590  , 
NAFTA-3.591  . 
NAFTA-3.592 
NAFTA-3,593 
NAFTA-3,594  . 
NAFTA-3,595  . 
NAFTA-3.S96  . 
NAFTA-3.597  . 


Apparel  textiles. 

Automotive  sensors, 

Agncultural  equipment. 

Engine  parts. 

Catalytic  converters  and  mufflers. 

Ladies  skirts,  slacks  and  shorts. 

Medical  transportation  services 

Mining  machinery 

Hood  hinges. 

Coaled  and  saturated  paper  backers 

Crude  oil 

Wtieel  chairs. 

Coated  paper. 

Briquettes, 

Automotive  and  labor  saving  device. 

Plastic  inieclion  nxikled  parts. 

Knitted  goods. 

VHS  video  tapes 

Fabricated  metal  products. 

Insert  mowed  parts  and  wire  harness. 

Garments, 

Infants  sleepwear  and  cnb  bedttng. 

Mhestve. 

Office  fumiture. 

Women's  apparel. 

Women's  apparel. 

ChiWren's  ctothing. 

Electrical  connectors. 

Garments, 

Pipe  fittings. 

Women's  &  chiklren's  undenvear 

ZirK.  silver,  gold.  lead. 

Stainless  steel  fuel  tillers. 

Copper. 

Valves. 

Structural  steel. 

Sportswear. 

Heavy  truck  side  rails. 

Residential  door  hardware  and  security. 

Metal,  paper  lined  closures. 

Forest  residues. 

Petroleum  bulk  waxes. 

Values. 

Polyethyler>e  production, 

ChiWren's  dothes 

Railway  spare  parts. 

Wood  products. 

Dresses 

ChiWren's  ctolhes. 

Diagnostic  and  monitonng  equipment. 

Picture  frames. 

Print  cylinders. 

Electnc  molors, 

Yam. 
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IFR  Doc  99-31927  Filed  12-8-99:  8;45  ami 
BILLING  COOe  4Sia-30-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-36,209;  TA-W-36.209A) 

Acorn  Products  Co.,  Inc;  Hampden, 
Maine:  Lewiston,  Maine:  Including 
Leased  Workers  of  Manpower 
Temporary  Services  and  Olsten 
Staffing  Services,  Hampden  & 
Lewiston,  Maine;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  witli  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  Jidy 
23. 1999.  applicable  to  workers  of  Acorn 
Products  Co.,  Inc.,  Hampden  and 
Lewiston,  Maine.  The  notice  was 
published  in  the  Federal  Register  on 
August  11,  1999  (64  FR  43724). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New- 
information  provided  by  the  company 
shows  that  some  employees  of  Acorn 
Products  Co.,  Inc.  were  leased  from 
Manpower  Temporary  Services  and 
Olsten  Staffing  Services  to  produce 
selected  socks  and  footware  products  at 
the  Hampden  and  Lewiston.  Maine 
facilities.  Worker  separations  occurred 
at  Manpower  Temporary  Ser\'ices  and 
Olsten  Staffing  Ser\'ices  as  a  result  of 
worker  separations  at  Acorn  Products 
Co.,  Inc.,  Hampden  and  Lewiston, 
Maine. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Manpower  Temporary  Services,  and 
Olsten  Staffing  Services,  Hampden  and 
Lewiston,  Maine  leased  to  Acorn 
Products  Co..  Inc.,  Hampden  and 
Lewiston.  Maine. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Acorn  Prroducts  Co..  Inc.  adversely 
affected  by  imports. 


The  amended  notice  applicable  to 
TA-W-36,209  is  hereby  issued  as 
follows: 

All  workHrs  of  Acom  Products  Co..  Inc.. 
Hampdon  and  Lewiston.  Maine  and  leased 
workers  of  Manpower  Temporary  Services 
and  Olsten  Staffing  Services.  Hampden  and 
Lewiston,  Maine  engaged  in  emplcyment 
related  lo  the  production  of  selected  sof:ks 
and  footware  products  for  Acom  Products 
Co,.  Inc..  Hampden  and  Lewiston.  Maine 
who  became  totally  or  partially  separated 
from  employment  on  or  after  May  3.  1998 
through  luly  23.  2001  and  eligible  lo  apply 
for  adjustment  assistance  under  Section  223 
of  (he  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  I9th  day  of 
.November.  1999. 

Grant  O.  Beale, 

Program  Manager,  Office  ofTmde 

Adjustment  Assistance. 

IFR  Doc.  99-31944  Filed  12-8-99;  8:45  ami 

enUNG  COOE  4610-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-36,983) 

Arrow  Ace  Die  Cutting  Co.,  Inc.,  Bronx, 
New  York;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  25,  1999,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Arrow  Ace 
Die  Cutting  Co,,  Inc. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  January  26, 1999  (TA-W- 
35.222).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  8th  day  of 
November  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 

Adjustment  .A.tsistance. 

IFR  Doc.  99-31933  Filed  12-6-99:  8.45  ami 

BILUNG  CODE  tiyo-M-tl 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  tor  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  (  "the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
vdll  further  relate,  as  appropriate,  to  the 
determination  of  the  dale  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  .\djustment 
Assistance,  at  the  address  show^n  below, 
not  later  than  December  20,  1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  20,  1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW. 
Washington  DC  20210. 

Signed  al  Washington.  DC.  this  Bth  day  of 
November.  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 


Appendix— PETITIONS  Instituted  on  11/08/1999 


TA-W 


Sut>|ect  firni  (petitioners) 


Location 


OInsy.  IL  . 
El  Paso,  TX 


37.026  Boinswick  Bicycles  (Co.)  

37.027  Fluid  Process  Systems  (Co.) 

37.028  Penna  Cole  Industries  (Wkrs)  Uniontown.  PA  . 

37.029  I  Weathertord  International  (Wkrs)  ,  Kenay.  AK  

37.030  Stuffed  Shirt.  Inc  (Wkrs)  New  York,  NY  .. 

37.031  1  Nantucket  Industries  (Co.) I  Cartersville,  GA 


Date  of  peti- 
tion 


Produci(s) 


10/18/1999  Bicycles 

10/22/1999  Water  Treatment  Equipment. 

10/20/1999  Plastic  Coated  Electncal  Conduits. 

10/27/1999  Downhole  Fishing  Sennce. 

10/02/1999  Women's  Clothing. 

10/20/1999  Men's  Undergarments. 
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Appendix— Petitions  Instituted  on  11/08/1999— Continued 


Subject  film  (petitioners) 


37.032  ,  FAG  Beanngs  Corp  (Ck).)  

37.033  ,  UnitBd  Tschnotogies  (Wkrs)  

37.034  Moflecn  Powsr  Systems  (Co.) 

37.035  Court  Metal  Finishing  (Wkrs) 

37.036  Stupp  Corporation  (USWA)  

37.037  [  Falk  Corporation  (Wkrs)  

37.038  I  Williams  Advanced  Materia  (Co.)  .. 

37.039  I  Tillotson  Healthcare  (Wkrs)  ..„ 

37.040  David  Stevens,  Inc  (UNITE)  .„ 

37.041  Knitwaves  (Ck).)  — 

37.042  Wilson  Sporting  Goods  (Wkrs)  

37.043  Acordis  Cellulosic  Fibers  (Wkre)  ... 

37.044  West  Chester  Holdings  (Wkre)  

37.045  I  Atlas  Tubular.  Inc  (Co.)  

37.046  !  Mobius.  Inc  (Wkrs) 

37.047  I  Marattron  Ashland  Pipeline  (Wkis) 

37.048  Jackpot  Owl  Club  (Wkrs)  

37.049  I  Sand  Creek  Chemical  (Co.)  

37.050  Gambro  Renal  Care  Product  (Co.) 

37.051  G.L  Trucking  and  Rental  (Co.)  .... 


Localkin 


Joplin,  MO  

Zanesville.  OH 

Gairiesville.  FL 

RInt,  Ml  

Baton  Rouge,  LA 

Milwaukee.  Wl  

Buflato.  NY  

North  Rochester.  NH 

Blackwood.  NJ 

New  York,  NY 

Sparta,  TN  

Axis,  AL  

Monroe,  OH 

Robst(}wn.  TX 

Eugene,  OR  

Martinsville,  IL  

Battle  Mtn  ,  NV 

Ckjmmefce  City.  CO 

Lakewood,  CO  

Williston,  ND 


Date  ol  peti- 
tkm 


Product(s) 


10/21/1999    Roller  Bearings. 

10/18/1999    Automotive  ciectncal  Systems. 

10/22/1999    Rechargeable  Batteries. 

10/15/1999    Engine  Valves. 

10/14/1999    Steel  Line  Pipe. 

10/27/1999  :  Geanngs  lor  Mining. 

10/25/1999    Reclaim  Precious  Metal. 

10/28/1999  '  Rubber  Latex  Examination  Gloves 

10/25/1999    Women's  Clothing  tor  Alfred  Dunner 

10/25/1999    Children's  Ctolhing. 

10/22/1999    Sport  Team  Uniforms. 

10/12/1999  j  Rayon  Staple  Fiber. 

10/25/1999     Protective  Clothing. 

10/12/1999  !  Oil  Tubular  Goods. 

1(V26/1999    Branding.  Imagry.  and  Fit  for  Levi  Strauss. 

10/23/1999    Oil  Pipeline 

10/25/1999    Casino.  Restaurant  and  Motel. 

10/25/1999  ,  Utelhano). 

11/01/1999  I  Kkmey  Dialysis  Machines. 

10/27/1999    Hauling  OilfieW  Drilling  Equipmenl 


(FR  Doc.  99-31929  Filed  12-8-99;  8:45  ami 
eiLlJNa  COOE  4S10-4O-U 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-3S.129] 

0  &  E  Wood  Products,  Incorporated, 
including  Temporary  Wortters  ol  Mid- 
Oregon  Labor  Contractors.  Prinevllte, 
Oregon:  Amended  Certification 
Regarding  Eligibility  To  Apply  tor 
Worker  Ad|ustment  Assistance 

in  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EligibiUty  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  5.  1999.  appUcable  to  workers 
of  D  &  E  Wood  Products.  Incorporated, 
located  in  Prineville,  Oregon.  The  notice 
was  pubhshed  in  the  Federal  Register 
on  November  4,  1999  (64  FR  60231). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  c:ertification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  some  workers  of  D  &  E  Wood 
Products.  Incorporated,  were  temporary 
workers  of  Mid-Oregon  Labor 
Contractors  employed  to  produce  finger 
joint  wood  block  and  cut  stock  at  the 
Prineville.  Oregon  facility. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  temporary 
workers  of  Mid-Oregon  Labor 
Contractors  who  were  engaged  in  the 
production  of  finger  joint  wood  block 


and  cut  stock  at  D  &  E  Wood  products, 
Incorporated.  Prineville.  Oregon. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
D  ft  E  Wood  Products.  Inc.  adversely 
affected  by  imports. 

The  amendm  notice  applicable  to 
TA-W-36.129  is  hereby  issued  as 
follows: 

All  workers  of  D  &  E  Wood  Products, 
incorporated.  Prineville.  Oregon  and 
temporary  workers  of  Mid-Oregon  Labor 
Contractors.  Prineville,  Oregon  engaged  in 
omplovinent  related  to  the  production  of 
finger  joint  wood  block  and  cut  stock  for 
D  &  E  Wood  Product.s,  Incorporated, 
Prineville,  Oregon  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  20,  1998  through  October  5,  2001 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  22nd  day 
of  November.  1999. 
Grant  D.  Beale. 

Program  Manager,  Office  of  Trade 
Adjustwent  Assistance. 
IFR  Doc.  99-31943  Filed  12-8-99;  8:45  ami 

SIUMG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,869) 

Grand  Rapids  Die  Cast,  Grand  Rapids, 
Michigan;  Notice  of  Termination  ot 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  27,  1999  in 
response  to  a  worker  petition  which  was 
filed  on  September  13, 1999  on  behalf 


of  workers  at  Grand  Rapids  Die  Ciast. 
Grand  Rapids,  Michigan. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-36,814).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  18th  day  of 
November,  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adfustment  Assistance. 
IFR  Doc.  99-31935  Filed  12-8-99;  8:45  ami 

BRXJNO  CODE  451I)-M-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-3e,796) 

Keepshapes,  Incorporated,  Bronx,  New 
York;  Notice  of  Termination  of 
Investigation 

Piusuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  7, 1999  in 
response  to  a  worker  petition  which  was 
Bled  on  behalf  of  former  workers  at 
Keepshapes,  Incorporated,  located  in 
Bronx,  New  York  (TA-W-36,796). 

The  Department  of  Labor  has 
determined  that  the  petitioners  are 
covered  tmder  an  existing  certification, 
as  amended  (TA-W-35.990). 
Consequently,  further  investigation  in 
this  matter  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  at  Washington.  DC,  this  22nd  day 
of  November  1?99. 
Grant  D.  Beale. 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31940  Filed  12-8-99;  8:45  ami 

BKUNG  CODE  4S10-30-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-36,918) 

Klml>erly-Clark  Corporation,  Munlsing 
Mill,  Munising,  Mictiigan;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  12, 1999.  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Kimberly- 
Clark  Corporation,  Munising  Mill, 
Munising,  Michigan. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  16th  day  of 
November  1999. 
Grant  D,  Beale. 

Program  Manager  Office  of  Trade 
Ad/ustment  Assistance. 
IFR  Doc  99-31934  Filed  12-8-99;  8:45  ami 
BII^NG  CODE  4S1»-30-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-37.0941 

Lear  Corp.,  Formerly  Known  as  United 
Technologies  Automotive.  Zanesville, 
Ohio;  Notice  of  Termination  of 
Investigation 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418),  the  Department  of  Labor 
herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  worker 
adjustment  assistance. 

The  investigation  was  initiated  in 
response  to  a  petition  received  on 
November  22, 1999  and  filed  on  behalf 
of  workers  at  Lear  Corp.,  Zanesville, 
Ohio. 


The  investigation  revealed  that  the 
petitioning  group  of  workers  is  subject 
to  an  ongoing  investigation  for  which  a 
determination  has  not  yet  been  issued 
(TA-W-37.a33).  Consequently,  further 
investigation  in  this  case  would  serx'e 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  27lh  day  of 
November,  1999. 
Grant  D,  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31938  Filed  12-8-99;  8:45  am] 

BiUJNG  CODE  4610-30-11 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,9W1 

Majestic  Shapes,  Inc.,  Including 
Keepshapes.  Inc.,  Bronx,  New  York; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U,S,C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
4, 1999,  applicable  to  workers  of 
Majestic  Shapes,  Bronx,  New  York.  The 
notice  was  published  in  the  Federal 
Ri»ister  on  June  30,  1999  (64  FR  35185). 

On  its  own  motion,  the  U.S. 
Department  of  Labor  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  were  engaged  in  the 
production  of  shoulder  pads  for  the 
apparel  industry.  New  information 
shows  that  worker  separations  occurr<?d 
at  Keepshapes,  Incorporated. 
Keepshapes,  Incorporated,  and  its 
affiliate  Majestic  Shapes,  Incorporated, 
closed  in  early  1999  and  were  housed  at 
the  same  location.  The  workers  of 
Keepshapes,  Incorporated  were  not 
included  in  the  original  certification. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Majestic  Shapes  adversely  affected  by 
increased  imports. 

Accordingly,  the  [)epartment  is 
amending  the  certification  to  cover  the 
workers  of  Keepshapes.  Incorporated. 
Bronx.  New  York. 

The  amended  notice  applicable  to 
TA-W-35.990  is  hereby  issued  as 
follows; 

All  workers  of  Majestic  Shapes. 
Incorporated  and  Keepshapes.  Incorporated. 
Bronx.  New  York  who  became  totally  or 
partially  separated  from  employment  on  or 


after  March  1 1 .  1998  through  lune  4,  2001  ai« 
eligible  to  apply  for  adjustment  assistance 
under  SecUon  223  of  the  Trade  Act  of  1974. 
Signed  at  Washington,  DC,  this  22nd  day 
of  November,  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  .Assistance. 
IFR  Doc  99-31946  Filed  12-8-99;  8:45  am| 

BIUMO  COOE  4S10-30-a 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


Investigations  Regarding  Certifk:ations 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  piusuant  to 
section  221  (a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  TiUe  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  ftmher  relate,  as  appropriate,  to  the 
determination  of  the  date  on  whicJi  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  sucA 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  20,1 999. 
Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  20, 1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW, 
Washington,  DC  20210, 

Signed  al  Washington,  IX  this  ISIh  day  of 

November,  1999. 

Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 

Adjustment  Assistance. 
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Appendix.— Petitions  Instituted  on  11/15/1999 


TA-W    I 


Subject  firm  (petitioners) 


37.052  Metnc  Products,  Inc  (Wrte)  

37.053  Long  Airdox  Co  (Wrtis)  

37.054  Kearfott  Guidance  (Wilts)  

37.055  I  Cross  Supply  (Wrks) 

37.056  I  Aluminum  Co  of  America  (Wrts) 

37.057  I  Chromalloy  T.A.D.  (WrKs) 

37.058  Tultext  Corp  (Comp)  

37.059  Allied  Signal  Aerospace  (UAW) 

37.060  Uz  Claiborne,  Inc  (UNfTE)  

37.061  ,  Big  "B"  Valve.  Inc  (Comp) 

37.062  Robett  Manufacturing  (Wrks)  .„-. 

37.063  Kellogg  Co.  (BCTGM) ~ 

37.064  :  Val  Originals,  Inc  (Wrks) ■■ 

37.065  I  Svedala  Industnes.  Inc  (GMP)  

37.066  I  Tenneco  Automotive  ((Domp) 

37.067  Tenneco  Corp  (UAW)  

37.068  W.S  W  Co  of  Sfiaroo  (Comp) 

37.069  Ckjn  Agra  Grocery  Products  (UFCW) 

37.070  Arachnid,  Inc  (Wrks)  

37.071  I  Techntstar  Corp  (Comp)  

37.072  I  Jim  StncWand  Production  (Wrks)  

37.073  Fedders  North  America  (Wrks) 

37.074  !  Amencan  Pharmaceutical  (Wrks)  

37.075  Steeltech  (Wrks)  

37.076  I  Appleton  Papers,  Inc  (PACE) 

37.077  I  Hutchinson  Technology  (Wrks)  

37.078  Unocal  Domestic  Geoltienna  (Wrks) 

37.079  Sterling  Diagnostic  (Co,) 

37.080  [  Prat  and  Whitney  (lAMAW)  

37.081  I  Joy  Mining  Machinery  (lAMAW)  

37.082  I  Outboard  Manne  Corp  (USWA)  


Locaton 


Date  of  peti- 
tion 


Cu^erCity.  CA 

Pulaski.  VA 

Wayne.  NJ 

Oney.  IL 

Alcoa  Center.  PA  .... 

Hartisburg.  PA 

Bastain.  VA  

Boyne  Caiy.  Ml 

North  Bergen.  NJ  .... 

Laurel.  MS  

Rteeville,  TN  

Battle  Creek.  Ml  

Providence,  Rl 

QreenvlUe,  PA  

Culver,  IN  

South  Brunswk:k,  NJ 

Atwood,  TN  

Perrysburg,  OH  

Rockford,  IL  

Lor)gmont.  CO 

Tyler.  TX 

Effingham.  IL 

Fairtlekl.  NJ  

Milwaukee.  Wl 

Nm»lan  Fals.  NY  ... 

HutEhmson.  MN 

Cloverdale.  CA  

Brevard.  NC  

Rocky  Hill.  CT  

Franklin,  PA 

Milwaukee,  Wl 


Product(s) 


10/12/1999 
11A)1/1999 
10S8/1999 
1QS9/1999 
1(V01/1999 
11/01/1999 
10/04/1999 
10/27/1999 
10/27/1999 
11A)1/1999 
10/21/1999 
10/29/1999 
10/30(1999 
11/01/1999 
11/03/1999 
10/27/1999 
11/01/1999 
11/03/1999 
10/29/1999 
10/27/1999 
11/03/1999 
11/01/1999 
10/29/1999 
10/19/1999 
11/02/1999 
10«7/1999 
10/04/1999 
11A)3/1999 
11A)4/1999 
11/03/1999 
11/03/1999 


Cup  Mouki  for  Bathing  Suites. 

Heavy  Mining  Equipment, 

Guidance  and  Navigation. 

Oilfield  Supply  Services. 

Extrusions 

Tuit>ine  Airfoils, 

Fleece  Activewear. 

Pressure  and  Position  Transmitters. 

Women's  Sportswear. 

Wellhead  Equipment, 

Men's  and  Boys'  Camouflage  and  Fatigues. 

Cereals 

Costume  Jewelry. 

Grey  &  Ductile  Iron  Castings. 

/Vutomotive  Catalytic  Converters. 

Packaging, 

Children's  Sleepwear. 

Ketchup.  BBQ  Sauce  and  Spaghetti  Sauce. 

Electronk;  Chart  Boards. 

Robotic  Automatton  Equiptment. 

Oil  and  Gas. 

Window  fiiiT  Conditioners. 

Chemical  Pills, 

E-Coaling,  Metal  Painting.  Fabrication. 

Coaled  Freesheet. 

Computer  Components, 

Oil,  Gas  and  Steam  lor  Electricity 

Medical  X-Ray  Films 

Jet  Engine  Parts. 

Underground  Mining  Machines. 

Outboard  Motors  and  Parts 


|FR  Doc.  99-31928  Filed  12-8-99:  8:45  ami 

nUJNG  COCE  451»-ail-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-36.S25;  TA-W-36.5SSA] 

Ponder  Industries,  Inc.;  Ponder  Fishing 
Tools:  Healdton,  Oklahoma:  El  Reno, 
Oklahoma:  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustntent  Assistance 

In  accordance  with  section  223  of  tlie 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  July  30. 1999.  applicable 
to  workers  of  Ponder  Industries,  Inc., 
Ponder  Fishing  Tools  located  in 
Healdton.  Oklahoma.  The  notice  was 
published  in  the  Federal  Register  on 
September  29.  1999  (64  FR  52540). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
company  information  shows  that  all 
workers  were  separated  at  Ponder 
Fishing  Tools.  El  Reno,  Oklahoma 
facility  of  Ponder  Industries,  Inc.  when 


it  closed  in  June.  1999.  The  workers 
provided  oilfield  services  related  to  the 
exploration  and  production  of  crude  oil 
and  natural  gas  for  oil  and  gas 
producers. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Ponder  Industries,  Inc., 
Ponder  Fishing  Tools,  El  Reno, 
Oklahoma. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Ponder  Industries,  Inc.,  Ponder  Fishing 
Tools  who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-36,525  is  hereby  issued  as 
follows: 

AH  workers  of  Ponder  Industries,  Inc., 
Ponder  Fishing  Tools,  Healdton,  Oklahoma 
(TA-W-36,525)  and  Ponder  Fishing  Tools.  El 
Reno,  Oklahoma  (TA-W-36,525A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  25, 1996 
through  July  30,  2001  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  22nd  day  of 
November.  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc,  9»-31945  Filed  12-8-99;  8:45  ami 
BILUHG  COOE  U10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36.S82  i  TA-W-36,582A) 

Portland  General  Electric  Company 
Nuclear  Division  Personnel  Rainier, 
Oregon  and  Corporate  Support 
Personnel  Portland,  Oregon;  Dismissal 
of  Appliction  for  Reconsideration 

Pursuant  to  29  CFR  90,1B(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Portland  General  Electric  Company, 
Nuclear  Division  Personnel,  Rainer, 
Oregon  and  the  Corporate  Support 
Persoimel,  Portland,  Oregon.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-36.582;  Portland  (General  Electric 

Company.  Nuclear  Division  Personnel, 

Rainier,  Oregon  and 
TA-W-36,582A;  Corporate  Support 

Personnel,  Portland,  Oregon  (November  23. 

1999) 


Signed  at  Washington,  DC  this  29th  day  of 
November,  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
.■\dfustment  Assistance. 

IFR  Doc.  99-31942  Filed  12-8-99:  8:45  am) 
SILUNO  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-37,0091 

Ref-Chem  Corporation;  Odessa,  Texas; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  1, 1999  in 
response  to  a  worker  petition  which  was 
filed  on  October  18.  1999  on  behalf  of 
workers  at  Ref-Chem  Corporation, 
Odessa,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  26th  day  of 
November  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Don  99-31930  Filed  12-8-99:  8:45  ami 
Biumo  cone  4sia-3o-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,079] 

Sterling  Diagnostic  Imaging,  Brevard, 
North  Carolina;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  15, 1999  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Sterling 
Diagnostic  Imaging,  Brevard,  North 
(Molina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  24th  day  of 
November  1999. 
Grant  D,  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  99-31939  Filed  12-8-99:  8:45  ami 
BILUNO  CODE  U10-30-H 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-1  SO)} 

Government-Owned  Inventions. 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  December  9.  1999 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
N.  Stone.  Patent  Attorney.  John  H. 
Glenn  Research  Center  at  Lewis  Field, 
Mail  Stop  500-118,  Cleveland,  Ohio 
44135-3191;  telephone  (216)  433-8855. 
NASA  Case  No.  LEW  16,519-2  Gas 
Sensing  Diode  and  Method  of 
Manufacturing;  NASA  Case  No.  LEW 
16,384-3  Aromatic  Diamines  and 
Polyimides  based  on  4-4'  Bis  (4- 
Aminophennoxy). 
Deled:  December  2.  1999. 
Edward  A.  Frankle, 
General  Counsel. 

IFR  Doc.  99-31826  Filed  12-8-99:  8:45  ami 
BILLING  COOE  TSIO-ai-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-151) 

Govemment-Ovvned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  apd  are  available  for 

licensing. 

DATES:  December  9,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

M.  Miller.  Chief  Patent  Counsel, 

Goddard  Space  Flight  Center,  Mail  Code 

750.2,  Greenbelt,  MD  20771;  Tel.  301- 

286-7351. 

NASA  Case  No.  GSC  13,869-1: 

Holographic  Circle-to-Point 

Converter; 
NASA  Case  No.  GSC  13,906-1:  CCD 

System  Technology  for  Extremely 

Low  Background  Observations; 


NASA  Case  No.  GSC  13.947-1:  A  Self- 
Acting  Negative  Air  Bearing  Head  for 
Contact  Recording  on  Flexible  Media: 

NASA  Case  No.  GSC  13,963-1:  Method 
and  Apparatus  for  High  Data  Rate 
Demodulation; 

NASA  Case  No.  GSC  13,988-3:  Shaft 
Position  Optical  Sensor; 

NASA  Case  No.  GSC  13.988-4:  Low 
Loss  Pole  Configuration  for  Multi-Pole 
Homopolar  Magnetic  Bearings; 

NASA  Case  No.  GSC  13,991-1: 
Spaceborae  Global  Positioning 
System  for  Spacecraft; 

NASA  Case  No.  GSC  13,991-2:  Global 
Positioning  System  Satellite  Selection 
Method; 

NASA  Case  No.  GSC  14,240-1:  Shared 
Aperture  Multiplexed  (SAM) 
Holographic  Scanning  Telescopes; 

NASA  Case  No.  GSC  14,302-1: 
Extension  of  the  Empirical  Mode 
Decomposition  Method  to  a  Time 
Series  of  2-Dimensional  Grid  Maps. 
Dated:  December  2. 1999. 

Edward  A.  Frankle, 

General  Counsel. 

IFR  Doc.  99-31827  Filed  12-8-99: 8:45  ant) 

BUJNe  CODE  TSKMI-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-154] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  December  9. 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 

Padilla.  Patent  Counsel.  Ames  Research 

Center,  Mail  Code  202A-3.  Motfett 

Field,  CA  94035;  Tel.  (650)  604-5104. 

Fax  (650)  604-1592. 

NASA  Case  No.  AR014246-1SB: 

Doping  Method  of  Semiconducting 

Atomic  Chains; 
NASA  Case  No.  ARC-14280-1LE: 

Advanced  Sensor  Systems  for 

Biotelemetry; 
NASA  Case  No.  ARC-14418-lGE: 

Conflict-Free  Planning  for  En  Route 

Spacing:  A  Concept  for  Integrating 

Conflict  Probe  and  Miles- In-Trail; 
NASA  Case  No.  ARC-14281-1GE: 

Method  and  System  for  Design 

Optimization  Using  Composite 

Response  Surfaces; 


69044 


Federal  Register / Vol.  64,  No.  236 / Thursday.  December  9,  1999 /Notices 


Federal  Register/ Vol.  64,  No.  236 /Thursday.  December  9.  1999 /Notices 


69045 


NASA  Case  No.  ARC-14446-1LE: 
Modular  Sensor  Signal  System: 

NASA  Case  No.  ARC-14269-lluE: 
Method  and  Apparatus  for 
Representing  and  Visually  Displaying 
Surfaces  of  Three-Dimensional 
Objects  at  High-Resolution: 

NASA  Case  No.  ARC-14287-lLE: 
Virtual  Cutting  Tool  for  Use  with 
High-Resolution  Three-Dimensional 
Medical  Imaging  System: 

NASA  Case  No.  ARC-14441-lNP: 
Method  and  Apparatus  for  Virtual 
Interactive  Medical  Imaging  by 
Multiple  Remotely-Located  Users. 
Dated:  December  3.  1999. 

Edward  A.  FranUe. 

General  Counsel. 

IFR  Doc.  99-31924  Filed  12-a-99:  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-1 53] 

Notice  of  Prospective  Patent  License 

AQENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 
License. 

SIWMABY:  NASA  hereby  gives  notice 
that  Eric  Apamieks  (doing  business  as 
ADVISORS  INTERNATIONAL)  of  New 
Berlin.  Wisconsin,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  disclosed  in  NASA  Case  No. 
MSC-22738-1.  entitled  "Non-Intrusive 
Pressure/Multipurpose  Sensor  and 
Method."  for  which  a  U.S.  Patent 
Application  was  filed  and  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  proposed  grant  of  a  license  should 
be  sent  to  Johnson  Space  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  February  7.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hardie  R.  Barr.  Patent  Attorney.  Johnson 
Space  Center.  Mail  Code  HA,  Houston. 
Texas  7705B-3696.  telephone  (281) 
483-1003. 

Dated:  December  3.  1999. 
Edward  A.  Frankle, 
General  Counsel. 

IFR  Doc.  99-31923  Filed  12-8-^9;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  99-1 52) 

Notice  of  prospective  patent  license 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Associated  Technical  Management 
Corporation  of  Texari^ana,  TX,  has 
applied  for  an  exclusive  license  to 
practice  the  invention  described  and 
claimed  in  a  PCT  Application  Serial  No. 
PCT/US99/03922.  entitled  "Plant 
Chlorophyll  Content  Imager,"  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  the  Patent  Counsel,  John  F. 
Kennedy  Space  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  on  or  before  February  7.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  M.  Cox.  Patent  Counsel,  John  F. 
Kennedy  Space  Center,  Mail  Code:  MM- 
E,  Kennedy  Space  Center,  FL  32899. 
telephone  (407)  867-6225. 

Dated:  December  3. 1999. 
Edward  A.  Frankle. 
General  Counsel. 

IFR  Doc.  99-31922  Filed  12-8-99;  8:45  ami 
BILUNG  CODE  7S10-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-255] 

Consumers  Regulatory  Co.  Palisades 
Plant:  Notice  of  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  189  to  Facility 
Operating  License  No.  DPR-20,  issued 
to  the  Consumers  Energy  Company  (the 
licensee),  for  operation  of  the  Palisades 
Plant,  located  in  Van  Buren  County. 
Michigan. 

The  amendment  is  effective  as  of  the 
date  of  issuance  and  shall  be 
implemented  on  or  before  October  21, 
2000.  The  implementation  of  the 
amendment  includes  one  license 
condition  that  is  being  added  to  Section 
2.C  of  the  operating  license  as  part  of 
the  amendment. 

The  amendment  replaces,  in  its 
entiretv,  the  current  Technical 


Specifications  (TSs)  with  a  set  of 
improved  TSs  based  on  (1)  NUREG- 
1432.  "Standard  Technical 
Specifications,  Combustion  Engineering 
Plants,"  Revision  1,  dated  April  1995, 
including  subsequent  approved  changes 
to  the  standard  TSs,  (2)  guidance 
provided  in  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors."  published  on 
July  22. 1993  (58  FR  39132).  and  (3)  10 
CFR  50.36.  "Technical  Specifications," 
as  amended  July  19,  1995  (60  FR  36953). 
In  addition,  the  amendment  added  one 
license  condition  to  Section  2,C  of  the 
operating  license  that  provides  the 
schedule  for  the  first  performance  of 
surveillance  requirements  that  are  new 
or  revised  in  the  amendment. 

The  application  for  the  amendment, 
as  supplemented,  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  1. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  September  21,  1999  (64  FR  51147), 
No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  beyond  that 
described  in  the  Final  Environmental 
Statement  related  to  the  operation  of  the 
Palisades  Nuclear  Generating  Plant 
dated  June  1972,  and  in  the  addendum 
to  the  Final  Environmental  Statement 
dated  February  1978.  The 
Environmental  Assessment  as  pubUshed 
in  the  Federal  Register  on  October  22. 
1999  (64  FR  57156). 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  January  26.  1998.  as 
supplemented  by  letters  dated  April  30, 
September  14,  October  12,  and 
November  9,  1998,  and  March  1,  March 
22.  March  30.  April  7,  May  3,  June  4, 
June  11.  June  17,  July  19,  July  30, 
September  17,  September  30.  October 
22,  and  November  5, 1999.  (2) 
Amendment  No,  189  to  License  No, 
DPR-20,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 


Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  are 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (bttp:/ 
/www.nic.gov}. 

Dated  at  Rockville,  Maryland,  this  30lh  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
Robert  G.  Scllaaf. 
Project  Manager,  Section  1.  Project 
Directorate  III,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  99-31917  Filed  12-«-ag;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-607] 

McClellan  Nuclear  Radiation  Center 
Department  of  ttie  Air  Force;  Notice  of 
Consideration  of  Approval  of  Transfer 
of  Facility  Operating  License  and 
Issuance  of  Conforming  Amendment, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  License 
No.  R-130  for  the  McClellan  Nuclear 
Radiation  Center  (MNRC)  currently  held 
by  the  "Department  of  the  Air  Force,  as 
owner  and  licensed  operator  of  the 
MNRC.  The  transfer  would  be  to  the 
Regents  of  the  University  of  California. 
The  Ckimmission  is  also  considering 
amending  the  Ucense  for  administrative 
purposes  to  reflect  the  proposed 
transfer. 

According  to  an  application  for 
approval  filed  by  the  Department  of  the 
Air  Force  and  the  Regents  of  the 
University  of  California,  the  Regents  of 
the  University  of  California  would 
assume  title  to  the  facility  following 
approval  of  the  proposed  license 
transfer,  and  would  be  responsible  for 
the  operation,  maintenance,  and 
eventual  decommissioning  of  the 
MNRC.  No  physical  changes  to  the 
MNRC  facility  or  operational  changes 
are  being  proposed  in  the  application. 

The  proposed  amendment  would 
replace  references  to  the  Department  of 
the  Air  Force  in  the  license  with 
references  to  the  Regents  of  the 
University  of  California  to  reflect  the 
proposed  transfer. 

Pursuant  to  10  CFR  50.80,  no  Ucense. 
or  any  right  thereunder,  shall  be 


transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315.  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315.  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
MTritten  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  December  29,  1999,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and.  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M.  "Public 
Notification.  Availability'  of  Documents 
and  Records.  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  sot  forth  in  10  CFR  2.1306. 
and  should  address  the  considerations 
contained  in  10  CFR  2, 1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 


petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Colonel  Robert  Gibson.  SM-ALC/ 
JA.  5219  Arnold  Avenue.  McClellan 
AFB.  Sacramento.  California  95652- 
1085.  and  Kevin  M.  Smith.  Vice 
Chancellor  for  Research,  Office  of  the 
Vice  Chancellor  for  Research,  Mark 
Hall.  University  of  California.  One 
Shields  Avenue.  Oavis.  California 
95616.  attorneys  for  the  licensees:  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555  (e-mail  address  for  license 
transfer  cases  only:  OGCLT@NRC.gov): 
and  the  Secretary  of  the  Commission. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
January  1 0.  2000.  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and.  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary.  US  Nuclear 
Regulatory  Commission.  Washington, 
DC  '.0555^001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  April 
13.  1999.  as  supplemented  on  July  19 
and  August  4.  1999.  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC. 

Dated  at  Rockville,  Maryland  tills  2nd  day 
of  IDecember  1999. 

For  liie  Nuclear  Regulatory  Commission. 
Ixdyard  B.  Marsh. 
Chief.  Events  .Assessment,  Generic 
Communications  and  Son-Power  Reactor 
Branch.  Diiision  of  Regulator}'  Improvement 
Programs.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  99-31921  Filed  12-8-99:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  S0-2n] 

GPU  Noclaar,  Inc.,  at  at..  Three  Mile 
laland  Nuclear  Statton,  Untt  1 ; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
is.suance  of  an  amendment  (p  Facility 
Operating  License  No.  DPR-50,  issued 
to  GPU  Nuclear,  hic.  (the  licensee),  for 
operation  of  the  Three  Mile  Island 
Nuclear  Station.  Unit  1  (TMl-1).  located 
in  Dauphin  County.  PA. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  clarify  the 
authority  under  the  TMI-1  license  to 
possess  radioactive  materials  and 
components  at  hoth  Unit  1  and  Unit  2. 
Following  the  expected  transfer  of  the 
TMl-1  operating  license  to  AmeiGen, 
certain  radioactive  materials  and 
components  would  still  be  able  to  be 
moved  between  the  TMI-1  and  TMl-Z 
units  as  is  currently  authorized.  The 
TMl-2  license  would  remain  with  GPU. 
This  amendment  does  not  authorize  the 
receipt  or  possession  of  radioactive 
waste  from  other  sites. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  June  29, 1999,  as 
supplemented  by  letters  dated  August 
27,  October  29.  and  November  3,  1999. 

The  Seed  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  TMI  Units  1  and  2  have 
adjoining  fuel  handling  buildings  and 
both  units  share  the  same  loading/ 
unloading  bay.  Since  the  two  units  are 
currently  operated  or  maintained  by  the 
same  licensee,  GPU  Nuclear,  Inc..  each 
unit  has  similar  license  conditions 
(2b(3)  and  2b(4)  for  Unit  1  and  2B(4) 
and  2B(5)  for  Unit  2)  which  effectively 
permit  the  possession  and  movement  of 
radioactive  materials  between  the  units 
and  common  facilities,  including  the 
staging  of  contaminated  apparatus  used 
at  either  unit  and  temporary  staging  of 
radioactive  material  generated  by  the 
units.  In  anticipation  of  the  forthcoming 
license  transfer  of  the  TMI-1  operating 
license  to  Amergen.  the  licensee  has 
requested  that  TMl-1  License 
Conditions  2b(3)  and  2b(4)  be  amended 
to  clarify  the  authority  to  possess  certain 
radioactive  materials  and  components  at 
both  units  so  that  it  is  clear  th^t  the  new 
licensee  for  Unit  1  may  continue  to 
possess  and  move  these  materials  and 
components  between  both  units  under 


its  license.  The  licensee  has  also 
proposed  to  modify  the  Unit  2  license 
in  a  separate  parallel  license 
amenchnent  request  which  would  take 
into  account  the  Unit  1  amendment 
request. 

Environmental  Impacts  of  the  Proposed 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concluded 
that  the  proposed  action  places 
appropriate  limits  on  the  types,  amounts 
and  duration  of  storage  of  radioactive 
materials,  waste  and  components  that 
may  be  possessed  by  the  TMI-1  licensee 
at  either  unit  and  further  has 
determined  that  the  source  term  from 
any  accident  involving  radioactive 
material,  waste  or  components  would  be 
within  that  assumed  in  the  Updated 
Final  Safety  Analysis  Report  for  Unit  1 
and  the  Post  Defueling  Monitored 
Storage  Safety  Analysis  Report  for  Unit 
2. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
noiuadiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staH  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
could  require  the  building  of  separate 
handling  facilities  for  each  unit  and/or 
different  methods  for  conducting  outage 
activities  including  staging  of 
contaminated  scaffolding.  This 
alternative  would  involve  building  new 
handling  capacity  for  the  processing  of 
contaminated  protective  clothing, 
processing  of  liquid  radwaste,  and 
temporary  staging  areas.  This  alternative 
would  be  disruptive  to  plant  operations 
and  may  give  cause  for  increased 
radiation  safety  concerns.  Therefore, 
this  alternative  is  not  considered  to  be 
an  option. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Three  Mile  Island 
Nuclear  Station,  Unit  1. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  29, 1999,  the  staff 
consulted  with  the  Pennsylvania  State 
official,  Stan  Maingi  of  the  Pennsylvania 
Bureau  of  Radiation  Protection, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Findiiig  of  Ne  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  June  29.  1 999.  as  supplemented 
by  letters  dated  August  27.  October  29, 
and  November  3, 1999,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  December  J999. 

For  the  Nuclear  Regulatory  Commission, 
Timothy  G,  Colbura,  Sr., 
Project  Manager.  Section  1  Project  Directorate 
I.  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  M-31918  Filed  12-8-99;  8:45  ami 
BiLLiNacooe  79aiMn-4> 
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NUCLEAR  REGULATORY 
COMMISSION 

Instructions  tor  Completing  Nuclear 
Material  Transfer  Reports  (DOE/NRC 
Forms-741, 741 A  and  740M), 
Availability  of  NUREG 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  Revision  4  of  NUREG/ 
BR-0006,  "Instructions  for  Completing 
Nuclear  Material  Transfer  Reports" 
dated  September  1999. 


AOORESSES:  Copies  of  NUREG/BR-0006 
may  be  obtained  by  writing  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington,  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  of  the  document 
is  also  available  for  inspection  and/or 
copying,  for  a  fee,  in  the  NRC  Public 
Document  Room,  2120  L.  Street,  NW. 
(Lower  Level),  Washington,  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION,  CONTACT:  Dr. 
Lidia  Roche,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  301-415-7830. 

SUPPLEMENTARY  INFORMATION: 

NRC  is  annoiuicing  the  availabilitv  of 
Revision  4  of  NUREG/BR-0006, 
"Instructions  for  Completing  Nuclear 
Material  Transfer  Reports."  This 
revision  of  NUREG/BR-0006 
incorporates  a  variety  of  reporting 
instructions  that  has  been  previously 
issued  by  NRC  regulations.  This 
revision  also  incorporates  instructions 
to  be  followed  by  the  operating  gaseous 
diffusion  plants  that  are  now  under  NRC 
oversight.  NRC  expects  to  issue  a  minor 
revision  to  this  NUREG  to  fully  address 
reporting  instructions  for  enrichment 
plants. 

Electronic  Access 

NUREG/BR-0006  Revision  4  is  also 
available  on  NRC's  Home  Page  at: 
http:www.nrc.gov/NRC/NUREGS/ 
BR0006/R4/index.html. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget. 

Daled  at  Rockville,  Maryland,  this  IStb  day 
of  September,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  S.  Sherr, 

Chief  Licensing  and  International  Safeguards 
Brunch.  Division  of  Fuel  Cycle  Safety  and 
Safeguards.  NMSS 

[FR  Doc.  9»-31919  Filed  12-8-99;  8:45  ami 
BILUHO  COOE  TfM-m-r 


NUCLEAR  REGULATORY 
COMMISSION 

Instructions  for  tfie  Preparation  and 
Distribution  of  Material  Status  Reports 
(DOE/NRC  Forms-742  and  742-C); 
Availability  of  NUREG 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  Revision  3  of  NUREG/    ' 
BR-0007,  "Instructions  for  the 
Preparation  and  Distribution  of  Material 
Status  Reports"  dated  September  1999. 
ADDRESSES:  Copies  of  NUREG/BR-O007 
may  be  obtained  by  writing  to  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  P.O.  Box 
37082.  Washington,  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield. 
Virginia  22161.  A  copy  of  the  document 
is  also  available  for  inspection  and/ or 
copying,  for  a  fee,  in  the  NRC  Public 
Dociunent  Room,  2120  L.  Street,  NW. 
(Lower  Level),  Washington,  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION,  CONTACT:  Dr. 
Lidia  Roche,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  O>mmission, 
Washington,  DC  20555-0001. 
Telephone:  301^15-7830. 
SUPPLEMENTARY  INFORMATION: 

NRC  is  announcing  the  availability  of 
Revision  3  of  NUREG/BR-0007, 
"Instructions  for  Completing  Nuclear 
Material  Transfer  Reports."  This 
revision  of  NUREG/BR-0006 
incorporates  a  variety  of  reporting 
instructions  that  has  been  previously 
issued  by  NRC  regulations.  This 
revision  also  incorporates  instructions 
to  be  foHowed  by  the  operating  gaseous 
diffusion  plants  that  are  now  under  NRC 
oversight.  NRC  expects  to  issue  a  minor 
revision  to  this  NUREG  to  fully  address 
reporting  instructions  for  enrichment 
plants. 

Electronic  Access 

NUREG/BR-0006  Revision  4  is  also 
available  on  NRC's  Home  Page  at: 
http:www.nrc.gov/NRC/NUREGS/ 
BR0006/R4/index.html. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 


Office  of  Information  and  Regulatory 
Afiairs  of  the  Office  of  Management  and 
Budget. 

Dated  at  Rockville.  Maryland,  this  15  day 
of  September.  1999. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  S.  ShefT, 

Chief  Licensing  and  International  Safeguards 
Branch,  Division  of  Fuel  Cycle  Safetvond    - 
Safeguards.  SMSS. 

IFR  Doc.  99-31920  Filed  12-S-S9;  8:45  ami 
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SECURmES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-24182:  File  No.  812-11710] 

Jackson  National  Ufa  Insurance 
Company,  at  al.;  Nottea  of  Application 

December  2. 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  /Vet  "  or  "Act")  granting 
exemptions  from  the  provisions  of 
sections  2(a)(32),  22(c).  and  27(i)(2)(A) 
of  the  Act.  and  rule  22c-l  thereimder. 
to  permit  the  recapture  of  contract 
enhancements  applied  to  premium 
payments  made  under  certain  deferred 
variable  annuity  contracts. 

Summon'  of  application:  Applicants 
seek  an  order  under  section  6(c)  of  the 
Act  to  permit,  under  specified 
circumstances,  the  recapture  of  contract 
enhancements  applied  to  premiums 
made  under  deferred  variable  annuity 
contracts  (the  "Contracts")  that  lackson 
National  Life  ln.surance  Company 
("Jackson  National")  will  issue  through 
Jackson  National  Separate  Account  V 
("Separate  Accoimt  V  "),  as  well  as  other 
contracts  that  Jackson  National  may 
isiiue  through  any  other  separate 
account  established  in  the  future  by 
Jackson  National  ( "Future  Accounts")  to 
support  contracts  that  are  substantially 
similar  in  all  material  respects  to  the 
Contracts  (the  "Future  Contracts"). 
Applicants  also  request  that  the  order 
being  sought  extend  to  any  other 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  member  broker- 
dealer  controlling  or  controlled  by.  or 
luider  common  control  with,  Jackson 
National,  whether  existing  or  created  in 
the  future,  that  serves  as  a  distributor  or 
principal  underwriter  for  the  Contracts 
or  Future  Contracts  offered  through 
Separate  Account  V  or  any  Future 
Account  ( "Jackson  National  Broker- 
Dealer(s)"). 
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Applicants:  (ackson  National  Life 
Insurance  Company,  fackson  National 
Separate  AccounI  V.  any  other  separate 
account  established  by  Jackson  National 
in  the  future  to  support  certain  deferred 
variable  annuity  contracts  issued  by 
(ackson  National,  and  Jackson  National 
Ufe  Distributors,  Inc.  ('JNID") 
(collectively,  "applicants"). 

Filing  date:  The  application  was  filed 
on  )uly  29,  1999.  and  amended  and 
restated  on  October  27,  1999  and 
December  1,  1999. 

Hearing  or  notification  of  hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  December  27. 1999,  and  should 
be  accompanied  by  proof  of  service  on 
the  Applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  SEC. 

AOOflESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  c/o  Joseph  Emanuel,  Esq., 
lackson  National  Life  Insurance 
Company.  5901  Executive  Drive. 
Lansing.  Michigan  4891 1-5389. 
FOR  FURTHER  INFORMATXM  CONTACT:  Paul 
G.  Cellupica.  Senior  Counsel,  or  Susan 
M.  Olson,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTAL  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  RepreaentaUons 

1.  lackson  National  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  Stale  of  Michigan.  Separate 
Account  V  was  established  on 
September  25, 1998.  lackson  National 
serves  as  depositor  of  Separate  Account 
V.  Jackson  National  may  in  the  future 
establish  one  or  more  Future  Accounts 
for  which  it  will  ser\'B  as  depositor. 

2.  Separate  Account  V  is  a  segregated 
asset  account  of  lackson  National,  and  is 
registered  with  the  Commission  as  a 
unit  investment  trust  investment 


company  under  the  Act.  Separate 
Account  V  filed  a  Form  N-8A 
Notification  of  Registration  under  the 
Act  on  January  IS.  1999.  The  Separate 
Account  funds  the  variable  benefits 
available  under  the  Contracts  funded 
through  it.  Units  of  interest  in  Separate 
Account  V  will  be  registered  under  the 
Securities  Act  of  1933  (the  "1933  Act"). 
In  that  regard.  Separate  Account  V  filed 
a  Form  N-4  Registration  Statement  on 
January  15, 1999  under  the  1933  Act 
relating  to  the  Contracts  and  filed  Pre- 
Effective  Amendment  No.  1  to  Form  N- 
4  on  August  13.  1999.  Jackson  National 
may  in  the  future  issue  Future  Contracts 
through  Separate  Account  V  or  throiigh 
Future  Accounts.  That  portion  of  the 
assets  of  Separate  Account  V  that  is 
equal  to  the  reserves  and  other  Contract 
liabilities  with  respect  to  Separate 
AccounI  V  is  not  chargeable  with 
liabilities  arising  out  of  any  other 
business  of  Jackson  National.  Any 
income,  gains  or  losses,  realized  or 
uiuealized,  from  assets  allocated  to 
Separate  Account  V  is,  in  accordance 
with  Separate  Account  V's  Contracts, 
credited  to  or  charged  against  Separate 
Account  V,  without  regard  to  other 
income,  gains  or  losses  of  Jackson 
National. 

3.  JNLD  is  a  wholly-owned  subsidiary 
of  Jackson  National  and  will  be  the 
principal  underwriter  of  Separate 
Account  V  and  distributor  of  the 
Contracts  funded  through  Separate 
Account  V.  JNLD  is  registered  with  the 
Commission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  (the 
■'1934  Act ")  and  is  a  member  of  the 
NASD.  The  (jjntracts  will  be  offered 
through  unaffiliated  broker-dealers  who 
have  entered  into  agreements  with 
JNLD.  JNLD.  or  any  successor  entity, 
may  act  as  principal  imderwriter  for  any 
Future  Accounts  and  distributor  for  any 
Future  Contracts  issued  by  Jackson 
National.  A  successor  entity  also  may 
act  as  principal  underwriter  for  Separate 
Account  V. 

4.  The  Contract  is  a  part  of  Jackson 
National's  line  of  aimuity  products.  The 
Contract  is  an  individual  deferred 
variable  and  fixed  annuity  contract.  The 
Contract  may  be  issued  under  a 
qualified  plan,  specially  sponsored 
program  or  an  individual  retirement 
aimuity  or  as  a  non-qualified  contract. 
The  Contract  is  designed  to  provide  for 
the  accumulation  of  assets  and  income 
during  an  accumulation  phase. 
Premium  payments  may  be  made  at  any 
time  during  the  accumulation  phase. 
The  minimum  initial  premium  is  $5,000 
under  most  circumstances  and  S2,000 
for  a  qualified  plan  contract.  Additional 
premiums  of  at  least  $500  can  be  made 


($50  under  the  automatic  investment 
plan). 

5.  The  Contracts  permit  premiums  to 
be  allocated  to  guaranteed  accounts  of 
Jackson  National  ("Guaranteed 
Accounts").  The  Guaranteed  Accounts 
are  not  registered  with  the  Commission. 

6.  Separate  Account  V  currently  is 
divided  into  19  sub-accounts,  each  of 
which  will  be  available  under  the 
Contracts.  The  sub-accoimts  are  referred 
to  as  "Investment  Portfolios.  "  Each 
Investment  Portfolio  will  invest  in  a 
series  of  JNL  Series  Trust  ("Trust")  or 
JNL  Variable  Fund  V  LLC  ("Fund").  The 
Investment  Portfolios  and  the 
Guaranteed  Accounts  will  comprise  the 
initial  "Investment  Options"  under  the 
Contract.  The  Trust  and  the  Fund  are 
open-end  management  investment 
companies  registered  under  the  1940 
Act,  whose  shares  are  registered  under 
the  1933  Act. 

7.  lackson  National  Financial 
Services,  LLC  ("JNFS")  serves  as  the 
investment  adviser  for  all  of  the  series 
of  the  Trust  and  the  Fund.  JNFS  has 
retained  subadvisers  for  each  series. 
Jackson  National,  at  a  later  date,  may 
determine  to  create  additional 
Investment  Portfolios  of  Separate 
Account  V  to  invest  in  any  additional 
series,  or  other  such  underlying 
portfolios  or  other  investments  as  may 
now  or  in  the  future  be  available. 
Similarly,  Investment  Portfolio(s)  of 
Separate  Account  V  may  be  combined 
or  eliminated  from  time  to  time. 

8.  The  Contract  provides  for  transfer 
privileges  among  Investment  Portfolios, 
dollar  cost  averaging,  rebalancing,  and 
other  features.  The  following  charges  are 
assessed  under  the  Contract:  (i)  Aimual 
asset-based  charges  as  follows:  1.35% 
for  mortality  and  expense  risks.  0.15% 
for  administration  expenses,  and  0.15% 
if  a  Contract  Owner  ciooses  the 
optional  enhanced  death  benefit:  (ii)  a 
withdrawal  charge  which  starts  at  8.5% 
in  the  first  year,  and  declines  1%  per 
year  thereafter  to  0%  after  nine  years 
with  a  10%  free  withdrawal  option:  (iii) 
a  $35  contract  maintenance  charge 
during  the  acctmiulation  phase;  and  (iv) 
a  transfer  fee  of  $25  for  each  transfer  in 
excess  of  IS  in  a  Contract  year.  The 
Trust  and  the  Fund  also  impose 
management  and  administrative  fees 
which  vary  depending  upon  which 
series  is  selected. 

9.  The  Contract  offers  a  selection  of 
death  benefits.  A  Contract  Owner  can 
select  the  standard  death  benefit  or  the 
optional  enhanced  death  benefit.  The 
standard  death  benefit  is  equal  to  the 
greater  of  (1)  The  Contract  value  at  the 
end  of  the  business  day  on  which  due 
proof  of  death  and  an  election  of  the 
type  of  payment  to  the  beneficiaries  is 


received  by  Jackson  National:  or  (2)  the 
minimum  death  benefit,  which  is  the 
total  of  premiums  paid  prior  to  the 
death  of  the  Owner,  minus  any 
withdrawals  and  any  withdrawal 
charges  or  other  fees  previously 
assessed  and  premium  taxes  incurred. 
The  optional  enhanced  death  benefit  is 
equal  to  the  greatest  of  (1)  The  standard 
death  benefit:  (2)  the  total  premiums 
paid  prior  to  the  death  of  the  Owner, 
minus  any  withdrawals  and  any 
withdrawal  charges  or  other  fees 
previously  assessed  and  premium  taxes 
incurred,  compounded  at  5%  (4%  if  the 
Owner  is  over  age  70  at  the  dale  of 
Contract  issue):  or  (3)  the  Contract  value 
at  the  end  of  the  seventh  Cxmtract  year, 
plus  all  premiums  paid  since  the 
seventh  year  (less  withdrawals, 
withdrawal  charges  previously  assessed, 
and  any  applicable  chaises,  fees  and 
premium  taxes  incurred  since  the 
seventh  year)  compounded  at  5%  (4%  if 
the  Owner  is  over  age  70  at  the  date  of 
Contract  issue).  The  optional  enhanced 
death  benefit  tmder  (2)  or  (3)  will  never 
exceed  250%  of  premiums  paid,  less 
withdrawals  and  any  charges,  fees, 
withdrawal  charges  previously  assessed 
and  premium  taxes  incurred. 

10.  Each  lime  a  Contract  Owner 
makes  a  premium  payment,  Jackson 
National  will  add  an  additional  amount 
to  the  Contract  ("Contract 
Enhancement").  The  Contract 
Enhancement  will  equal  4%  of  the 
premium  payment.  Jackson  National 
will  fund  the  Contract  Enhancement 
form  its  general  account  assets.  Jackson 
National  will  allocate  the  Contract 
Enhancement  to  the  Guaranteed 
Accounts  and/or  Investment  Portfolios 
in  the  same  proportion  as  the  premium 
payment.  Jackson  National  will 
recapture  Contract  Enhancements  only 
under  the  following  circumstances:  (i)  If 
the  Contract  Owner  exercises  the  right 
to  return  the  Contract  under  the  fire- 
lock provision  of  the  Contract,  the 
amount  refunded  will  be  reduced  by 
any  Contract  Enhancement  applied:  (ii) 
if  a  death  benefit  is  payable  under  either 
the  standard  death  benefit  or  optional 
enhanced  death  benefit,  any  Contract 
Enhancement  based  on  any  premium 
payment  received  within  12  months 
prior  to  the  date  of  death  of  the  Contract 
Owner  or  annuitant  (when  the  owner  is 
a  non-natural  person)  will  be  returned 
to  Jackson  National  to  the  extent  that  the 
death  benefit  payable  is  greater  than  the 
minimum  death  benefit  (but  in  no  event 
will  tile  Contract  Owner  receive  less 
than  the  minimum  death  benefit):  (iii) 
for  withdrawals  or  distributions, 
including  partial  withdrawals,  any 
Contract  Enhancement  resulting  from 


premium  paid  12  months  prior  to  the 
receipt  of  the  request  for  the  withdrawal 
or  distribution  will  be  deducted  from 
the  Contract  value  prior  to  determining 
the  amount  available  for  withdrawal  or 
distribution;  and  (iv)  for  benefits 
provided  by  certain  riders  or 
endorsements  (as  described  below),  any 
Contract  Enhancement  resulting  from 
premium  paid  12  months  prior  to  the 
receipt  of  the  request  for  the  payment  of 
the  benefit  will  be  deducted  from  the 
Contract  value  prior  to  determining  the 
amount  available. 

11.  In  states  where  permitted.  Jackson 
National  will  issue  riders  or 
endorsements  which  provide:  (a)  a 
waiver  of  the  withdrawal  charge  for  a 
terminal  illness  of  the  Owner  under 
certain  circumstances:  and  (b)  a  waiver 
of  the  withdrawal  charge  if  the  owner  is 
diagnosed  with  a  condition  specified  in 
the  endorsement  (.e.g..  heart  attack, 
stroke,  coronary  artery  surgery,  life 
threatening  cancer,  renal  failure). 
Applicants  represent  that  these  are  the 
only  riders  referred  to  in  circumstance 
(iv)  described  in  paragraph  10  above. 

1 2.  Applicants  seek  exemption 
pursuant  to  section  6(c)  fiom  sections 
2(a)(32).  22(c)  and  27(i)(2)(A)  of  the  Act 
and  Rule  22c-l  thereunder  to  the  extent 
necessary  to  permit  Jackson  National  to 
issue  Contracts  and  Future  Contracts 
that  provide  for  the  recapture  of  an 
amount  equal  to  any  Contract 
Enhancement  under  the  circumstances 
described  in  paragraph  10  above. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  that  the  Commission,  pursuant 
to  section  6(c)  of  the  Act.  grant  the 
exemptions  summarized  above  with 
respect  to  the  Contracts  and  any  Future 
Contracts  funded  by  Separate  Account  V 
or  any  Future  AccounI  ("Separate 
Accounts"),  that  are  issued  by  Jackson 
National  and  underwritten  or 
distributed  by  JNLD  or  lackson  National 
Broker-Dealers.  Applicants  slate  thai 
Future  Contracts  funded  by  a  Separate 
Account  will  be  substantially  similar  in 
all  material  respects  to  the  Contracts. 
Applicants  believe  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 


fairly  intended  by  the  poUcy  and 
provisions  of  the  Act. 

2.  Applicants  represent  (hat  it  is  not 
administratively  feasible  to  track  the 
Contract  Enhancement  amount  in  a 
Separate  AccounI  after  the  Contract 
Enhancement  is  applied.  Accordingly, 
the  asset-based  charges  applicable  to  a 
Separate  Account  will  be  assessed 
against  the  entire  amounts  held  in  the 
Separate  Account,  including  the 
Contract  Enhancement  amount  during 
the  free-look  period  and  the  12-month 
period  following  a  premitmi  payment 
preceding  certain  events  (i.e.,  payment 
of  a  death  benefit,  withdrawals  or 
distributions,  and  payment  of  benefits 
provided  by  certain  Contract  riders  or 
endorsements).  As  a  result,  during  such 
periods,  the  aggregate  asset-based 
charges  assessed  against  an  owner's 
Contract  value  will  be  higher  than  those 
that  would  be  charged  if  the  owner's 
Contract  value  did  not  include  the 
Contract  Enhancement. 

3.  Subsection  (i)  of  section  27  of  the 
Act  provides  that  Section  27  does  not 
apply  to  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  any  registered  separate 
account  funding  variable  insurance 
contracts  or  a  sponsoring  insurance 
company  of  such  account  to  sell  a 
contract  funded  by  the  registered 
separate  account  unless,  among  other 
things,  such  contract  is  a  redeemable 
seciuify.  Section  2(a)(32)  of  the  Act 
defines  "redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof 

4  Applicants  submit  that  the  Contract 
Eiihancement  recapture  provisions  of 
the  Contract  would  not  deprive  an 
owner  of  his  or  her  proportionate  share 
of  the  issuer's  current  net  assets. 
Applicants  state  that  an  owner's  interest 
in  the  amount  of  the  Contract 
Enhancement  allocated  to  his  or  her 
Contract  value  upon  receipt  of  a 
premium  payment  is  not  vested  until 
the  applicable  free-look  period  has 
expired  without  return  of  the  Contract. 
Similarly.  Applicants  state  than  an 
owner's  interest  in  the  amount  of  any 
Contract  Enhancement  allocated  upon 
receipt  of  premium  payments  made 
during  the  12-month  period  before  a 
death  benefit  is  payable,  a  withdrawal 
or  distribution  is  made,  or  a  benefit  is 
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payable  under  certain  Contract  riders  or 
endorsements  also  is  not  vested.  Until 
or  unless  the  amount  of  any  Contract 
Enhancement  is  vested.  Applicants 
submit  that  Jackson  National  retains  the 
right  and  interest  in  the  Contract 
Enhancement  amount,  although  not  in 
the  earnings  attributable  to  that  amount. 
Thus.  Applicants  argue  that  when 
Jackson  National  recaptures  any 
Contract  Enhancement  it  is  simply 
retrieving  its  own  assets,  and  because  an 
owner's  interest  in  the  Contract 
Enhancement  is  not  vested,  the  owner 
has  not  been  deprived  of  a  proportionate 
share  of  the  Separate  Account's  assets. 
i.e..  a  share  of  the  applicable  Separate 
Account's  assets  proportionate  to  the 
owner's  Contract  value  (including  the 
Contract  Enhancement). 

5.  In  addition,  with  respect  to 
Contract  Enhancement  recapture  upon 
the  exercise  of  the  free-look  privilege. 
AppUcants  state  that  it  would  be 
patently  unfair  to  allow  an  owner 
exercising  that  privilege  to  retain  a 
Contract  Enhancement  amount  under  a 
Contract  that  has  been  returned  for  a 
refund  after  a  period  of  only  a  few  days. 
Applicants  state  that  if  Jackson  National 
could  not  recapture  the  Contract 
Enhancement,  individuals  could 
purchase  a  Contract  with  no  intention  of 
retaining  it.  and  simply  return  it  for  a 
quick  profit. 

6.  Furthermore,  Applicants  state  that 
the  recapture  of  Contract  Eidiancements 
relating  to  premiums  made  within 
twelve  months  of  the  payment  of  a 
death  benefit,  a  withdrawal  or 
distribution  or  the  payment  of  a  benefit 
under  certain  Contract  riders  or 
endorsements  is  designed  to  provide 
Jackson  National  with  a  measure  of 
protection.  Applicants  state  that  the  risk 
is  that,  rather  than  spreading  premiums 
over  a  number  of  years,  an  owner  will 
make  very  large  premiums  shortly 
before  certain  events,  thereby  leaving 
Jackson  National  less  time  to  recover  the 
cost  of  the  Contract  Enhancements 
applied,  to  its  financial  detriment. 
Again,  the  amounts  recaptured  equal  the 
Contract  Enhancements  provided  by 
Jackson  National  fit)m  its  own  general 
account  assets,  and  any  gain  would 
remain  as  part  of  the  Contract's  value  at 
armuitization. 

7.  Applicants  represent  that  the 
Contract  Enhancement  will  be  attractive 
to  and  in  the  interest  of  investors 
because  it  will  permit  owners  to  put 
104%  of  their  premiums  to  work  for 
them  in  the  selected  Investment 
Options.  Also,  any  earnings  attributable 
to  the  Contract  Enhancement  will  be 
retained  by  the  owner,  and  the  principal 
amount  of  the  Contract  Enhancement 


will  be  retained  if  the  contingencies  set 
forth  in  the  application  are  satisfied. 

B.  Applicants  state  that  Jackson 
National's  right  to  recapture  Contract 
Enhancements  applied  to  premiums 
made  within  twelve  months  of  the 
payment  of  a  death  benefit,  a 
withdrawal  or  distribution,  or  the 
payment  of  a  benefit  under  certain 
Contract  riders  or  endorsements  protects 
it  against  the  risk  that  owners  will 
contribute  larger  amoimts  as  they 
approach  certain  events  (if  foreseeable) 
to  obtain  the  Contract  Enhancement, 
while  avoiding  Contract  charges  over 
the  long  term.  With  respect  to  refunds 
paid  upon  the  return  of  Contracts  within 
the  'frae-look"  period,  the  amount 
payable  to  Jackson  National  must  be 
reduced  by  the  allocated  Contract 
Enhancement.  Otherwise.  Applicants 
state  that  purchasers  could  apply  for 
Contracts  for  the  sole  purpose  of 
exercising  the  free-look  provision  and 
making  a  quick  profit. 

9.  Applicants  submit  that  the 
provisions  for  recapture  of  any 
applicable  Contract  Enhancement  under 
the  Contracts  do  not.  and  any  such 
Future  Contract  provisions  will  not, 
violate  section  2(a)(32)  and  27(i)(2)(A)  of 
the  Act.  Nevertheless,  to  avoid  any 
uncertainties.  Applicants  request  an 
exemption  from  those  Sections,  to  the 
extent  deemed  necessary,  to  permit  the 
recapture  of  any  Contract  Enhancement 
under  the  circumstances  described 
herein  with  respect  to  the  Contract  and 
any  Future  Contracts,  without  the  loss 
of  the  relief  from  section  27  provided  by 
section  27(i). 

10.  Section  22(c)  of  the  1940  Act 
authorizes  the  Conunission  to  make 
rules  and  regulations  applicable  to 
registered  investment  companies  and  to 
principal  underwriters  of.  and  dealers 
in.  the  redeemable  seciuities  of  any 
registered  investment  company, 
whether  or  not  members  of  any 
securities  association,  to  the  same 
extent,  covering  the  same  subject  matter, 
and  for  the  accomplishment  of  the  same 
ends  as  are  prescribed  in  Section  22(a) 
in  respect  of  the  rules  which  may  be 
made  by  a  registered  securities 
association  governing  its  members.  Rule 
22c-l  thereunder  prohibits  a  registered 
investment  company  issuing  any 
redeemable  security,  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  constunmate 
transactions  in  any  such  security,  and  a 
principal  underwriter  of  or  dealer  in, 
such  security,  from  selling,  redeeming, 
or  repurchasing  any  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which 

is  next  computed  after  receipt  of  a 
tender  of  security  for  redemption  or  of 


an  order  to  purchase  or  sell  such 
security. 

11.  Ar^ably,  Jackson  National's 
recapture  of  the  Contract  Enhancement 
might  be  viewed  as  resulting  in  the 
redemption  of  redeemable  securities  for 
a  price  other  than  one  based  on  the 
current  net  asset  value  of  Separate 
Account  V.  Applicants  contend, 
however,  that  recapture  of  the  Contract 
Enhancement  is  not  violative  of  section 
22(c)  and  Rule  22c-1.  Applicants  argue 
that  the  recapture  does  not  involve 
either  of  the  evils  that  Rule  22c-l  was 
intended  to  eliminate  or  reduce, 
namely:  (i)  The  dilution  of  the  value  of 
outstanding  redeemable  securities  of 
registered  investment  companies 
through  their  sale  at  a  price  below  net 
asset  value  or  their  redemption  or 
repurchase  at  a  price  above  it.  and  (ii) 
other  unfair  results  including 
speculative  trading  practices.  See 
Adoption  of  Rule  22c-l  under  the  1940 
Act,  Investment  Company  Release  No. 
5519  (Oct.  16, 1968).  To  effect  a 
recapture  of  a  Contract  Enhancement. 
Jackson  National  will  redeem  interests 
in  an  owner's  Contract  value  at  a  price 
determined  on  the  basis  of  cturent  net 
asset  value  of  Separate  Account  V.  The 
amount  recaptured  will  equal  the 
amount  of  the  Contract  Enhancement 
that  Jackson  National  paid  out  of  its 
general  account  assets.  Although  owners 
will  be  enUUed  to  retain  any  investment 
gain  attributable  to  the  Contract 
Enhancement,  the  amount  of  such  gain 
will  be  determined  on  the  basis  of  the 
current  net  asset  value  of  Separate 
Account  V.  Thus,  no  dilution  will  occur 
upon  the  recapture  of  the  Contract 
Enhancement.  Applicants  also  submit 
that  the  second  harm  that  Rule  22c-l 
was  designed  to  address,  namely, 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Contract  Enhancement. 
However,  to  avoid  any  uncertainty  as  to 
full  compliance  with  the  Act, 
Applicants  request  an  exemption  from 
the  provisions  of  section  22(c)  and  Rule 
22C-1  to  the  extent  deemed  necessary  to 
permit  them  to  recaptuire  the  Contract 
Enhancement  under  the  Contracts  and 
Future  Contracts. 

Conclusion 

Appicants  submit  that  their  request 
for  an  order  is  appropriate  in  the  public 
interest.  Applicants  state  that  such  an 
order  would  promote  competitiveness 
in  the  variable  annuity  market  by 
eliminating  the  need  to  file  redundant 
oxomptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  the  efficient  use  of 
Applicants'  resources.  Applicants  argue 


that  investors  would  not  receive  any 
benefit  or  additional  protection  by 
requiring  Applicants  to  repeatedly  seek 
exemptive  relief  that  would  present  no 
issue  imder  the  Act  that  has  not  already 
been  addressed  in  their  Application 
described  herein.  Applicants  submit 
that  having  them  file  additional 
applications  would  impair  their  ability 
effectively  to  take  advantage  of  business 
opportunities  as  they  arise.  Further. 
Applicants  state  that  if  they  were 
required  repeatedly  to  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressed  in  the  Application  described 
herein,  investors  would  not  receive  any 
benefit  or  additional  protection  thereby. 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  their 
exemptive  request  meets  the  standards 
set  out  in  section  6(c)  of  the  Act, 
namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act,  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 

For  \he  CommisBion.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lonalhan  G.  Kat2. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  PA-28:  File  No.  S7-27-99] 

Privacy  Act  of  1974:  Notice  of 
Modifications  to  a  System  of  Records 
and  the  Establishment  of  a  New 
System  of  Records 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  intended 

modifications  to  an  existing  system  of 

records  and  the  establishment  of  a  new 

system  of  records. 

SUMMARY:  The  Securities  and  Exchange 
Commission  proposes  to  modify  an 
existing  system  of  records  by  excluding 
records  submitted  by  broker-dealers  and 
to  add  a  new  system  of  records 
consisting  of  these  broker-dealer 
records.  'This  proposal  reflects  the 
assumption  of  certain  registration 
functions,  including  maintenance  of 
broker-dealer  registration  records  in  the 
new  Internet-based  Central  Registration 
Depository  (CRD),  by  the  National 
Association  of  Securities  Uealers,  Inc. 
(NASD). 


Also,  the  Commission  is  proposing  to 
make  major  changes  in  its  "Pay  and 
Leave  System  (SEC-IS)."  The  changes 
are  designed  to  t«Dect  the  transfer  of 
some  of  its  payroll  functions  to  the 
National  Business  Center  of  the  U.S. 
I}epartment  of  the  Interior  (DOI).  As  a 
result  of  the  transfer,  certain  SEC-IS 
records  would  become  a  part  of  DOI's 
integrated,  automated  payroll  system. 
DATES:  Comments  must  be  received  by 
January  10,  2000.  The  proposed  changes 
and  the  now  system  of  records  will  take 
effect  January  18,  20OO,  unless  the  SEC 
receives  comments  that  would  require  a 
differest  determination. 
ADDRESSES:  Plea.se  send  three  copies  of 
your  comments  to  Jonathan  G.  Katz. 
Secretary-.  SEC.  450  Fifth  Street.  NW. 
Washington,  DC  20549-0609.  You  may 
also  send  your  comments  electronically 
to  the  following  electronic  address:  rule- 
comments@sec.gov.  All  comments 
should  refer  to  File  No.  S7-27-99  and. 
if  sent  electronically,  should  include 
this  file  number  on  the  subject  line. 
Comment  letters  will  be  available  for 
public  inspection  and  copying  at  our 
Public  Reference  Room.  450  Fifth  Street. 
NW,  Washington,  DC  20549.  If  sent 
electronically,  comment  letters  will  also 
be  available  on  our  Web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Bettv  A.  Lopez.  Privacy  Act  Officer, 
(202)  942^320,  Office'  of  Filings  and 
Information  Services,  SEC,  Operations 
Center,  6432  General  Green  Way. 
Alexandria.  VA  22312-2413. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  gives  notice  of  major 
changes  to  "Applications  for 
Registration/Exemption  under  the 
Securities  Exchange  Act  of  1934.  the 
Investment  Advisers  Act  of  1940.  and 
the  Investment  Company  Act  of  1940 
ISEC-2), "  which  results" in  the 
establishment  of  a  new  system — 
"Broker-Dealer  Records  (SEC-49).  "  It 
also  gives  notice  of  major  changes  to 
"Pay  and  Leave  System  (SEC-15)." 

SEC-2 

Currentiy.  the  Commission  treats 
paper  and  microfiche  copies  of 
applications  for  registration  by  broker- 
dealers  (Form  BD)  and  investment 
advisers  (Form  ADV)  and  their  related 
amendments,  withdrawal  notices,  and 
other  forms  as  agency  records  subject  to 
the  Privacy  Act.  Accordingly,  the 
Commission  has  published  and 
periodically  updated  a  system  of  records 
notice  for  these  records,  designated  as 
SEC-2.  These  records  contain  names  of 
individuals  and  information  about  those 
individuals,  such  as  disciplinary 
information.  However,  the  current 


Privacy  Act  notice  does  not  address  the 
electronic  filing  of  such  forms  and  new 
ways  of  maintaining  and  retrieving  them 
through  any  SEC  or  non-SEC  sy'slem. 
The  Commission  is  therefore  proposing 
to  transfer  broker-dealer  records, 
whether  in  paper,  microfiche,  or 
electronic  format,  from  SEC-2  to  the 
"Broker-Dealer  Records"  (SEC-49),  a 
new  Privacy'  Act  records  system.  In 
addition,  the  Commission  is  proposing 
to  restate  the  routine  uses  in  plain 
English  and  to  delete  outdated  or 
redundant  uses.  < 

SEC-15 

Moreover,  the  Commission  gives 
notice  of  major  changes  to  its  "Pay  and 
Leave  System  (SEC-15)."  On  June  20, 
1999,  the  Commission  transferred  some 
of  its  payroll  functions  to  DOI.  This 
transfer  required  the  integration  of  its 
notices  of  personnel  action  and  other 
pay-related  records  with  the  DOI's 
automated  payroll  and  personnel 
system.  The  Commission,  however, 
would  continue  to  maintain  its 
electronic  pay-roll  files,  official 
personnel  files,  time  and  attendance 
reports,  and  service  history-  files 
pertaining  to  SEC  employees  To  reflect 
this  development  and  restate  the  routine 
uses  of  SEC-15  records  in  plain  English, 
the  Commission  is  proposing  major 
changes  to  SEC-15. 

SEC-49 

On  April  30. 1999.  the  Commission 
adopted  amendments  to  Form  BDW  and 
Rules  15b3-l.  lSb6-l.  15Ba2-2. 15Bc3- 
l,15Cal-l,and  15Ccl-l  under  the 
Securities  Exchange  Act  of  1934 
(Exchange  Act).=  On  July  2.  1999.  the 
Commission  adopted  amendments  to 
Form  BD  and  Rules  15b3-l.  15Ba2-2. 
and  15Ca2-l  under  the  Exchange  Act  ' 
These  amendments  require  broker- 
dealers  to  submit  all  Form  BD 
amendments  and  Form  BDW  wilhrawal 
requests  electronically  to  Web  CRD.  As 
a  result  of  these  amendments,  the 
NASD,  which  is  responsible  for  the 
operation  and  maintenance  of  Web  CRD. 
will  be  the  custodian  of  broker-dealer 
registration  records  filed  on  or  after 
August  16.  1999.  As  custodian,  the 
NASD  must  maintain  the  records  in 
accordance  with  federal  record-keeping 
requirements.'  Under  5  U.S.C.  SS2a(m), 
the  NASD  has  entered  into  a 
Memorandum  of  Understanding  with 
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-  .Sflctirilie5  txctiangfi  Act  R«lea«e  No.  i\2M 
(April  30,  1999),  64  Fit  25143  (Mav  10.  1999). 

.-Securities  ExctlAOKC  Act  Release  No  41.194  duly 
2.  1999).  04  FR  37S8fi  {lu)v  12.  1999). 
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the  Commission,  under  which  the 
NASD  also  assumes,  among  other 
things,  all  responsibilities  for 
compliance  with  the  Privacy  Act  with 
respect  to  those  records. 

All  broker-dealer  records  on  paper 
and  microfiche,  received  by  the 
Commission  before  August  16. 1999. 
will  remain  in  its  custody  and  control 
and  their  routine  uses  are  unchanged  by 
the  development  of  the  Web  CRD. 

As  5  U.S.C.  552a(r)  requires,  the 
Commission  has  submitted  its  reports  of 
the  new  and  the  altered  systems  of 
records  to  the  Congress  and  the  Office 
of  Management  and  Budget.  This 
complies  with  Appendix  I  to  OMB 
Circular  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals."  as 
amended  on  February  20. 1996.5 

Accordingly,  the  Commission 
proposes  to  amend  SEC-2  and  SEC-15 
and  establish  SEC-49.  to  read  as 
follows: 

SEC-2 

SYSTEM  NAME: 

Applications  for  Registration  or 
Exemption  under  the  Investment 
Advisers  Act  of  1940  and  the 
Investment  Company  Act  of  1940. 

SySTEB  LOCATIOfI: 

SEC.  450  Fifth  Street.  NW. 
Washington,  DC  20549. 

CATEGORIES  OF  MDIVIOUALS  COVEREO  BY  THE 
SYSTEM: 

Officers,  directors,  and  other 
individuals  related  to  investment 
advisers  or  investment  companies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  date  of  birth,  address, 
telephone  numbers,  social  security 
number,  education,  past  and  present 
employment,  disciplinary  history, 
business  relationships,  and  similar 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  77f.  77g,  77h,  77).  781.  78m. 
78n.  78o(d),  78p.  796.  80a-e.  80a-8. 
80b-3.  and  80b-6a. 


To  help  the  SEC  staff  process 
applications  for  registration  or 
exemption  and  related  forms  under  the 
Investment  Advisers  Act  of  1940  and 
the  Investment  Company  Act  of  1940 
and  implement  the  Federal  securities 
laws  and  rules. 


=  61  111  M2II.  6435-39. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  conditions  of 
disclosure  under  5  U.S.C.  552a(b).  the 
SEC  staff  may  provide  these  records  to: 

(1)  Any  member  of  the  general  public 
upon  request: 

(2)  Any  Federal,  state,  local,  or  foreign 
goveriunent  authority  or  securities  self- 
regulatory  organization  that  i^ 
investigating  a  violation  or  potential 
violation  of  a  statute,  rule,  regulation,  or 
order, 

(3)  Any  Federal,  state,  local,  or  foreign 
bar  association  or  similar  licensing 
authority  responsible  for  possible 
disciplinary  action; 

(4)  Any  Federal,  state,  or  local 
government  or  governmental  authority 
that  is  deciding  to  hire  or  retain  an 
individual,  sign  a  contract,  or  issue  a 
license,  grant,  or  benefit: 

(5)  Any  individual  or  entity  appointed 
by  a  court  of  competent  jurisdiction  or 
agreed  upon  by  the  parties  to  a  pending 
court  action  or  administrative 
proceeding  alleging  a  violation  of  the 
Federal  securities  laws  or  rules:  and 

(6)  Any  contractor  that  performs,  on 
the  SEC's  behalf,  services  requiring  the 
use  of  these  records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STOttAGE: 

These  records  are  maintained  in 
paper,  microfiche,  or  electronic  format. 

hethievabiuty: 

These  records  are  retrievable  by  the 
name  of,  or  a  file  number  assigned  to, 
the  registrant.  Individual  name  access  to 
these  records  is  available  through  the 
SEC's  Name-Relationship  Search  Index. 

SAFEGUARDS: 

Non-computer  records  are  maintained 
in  a  central  records  facility  that  only 
authorized  individuals  may  access.  The 
facility  is  locked,  with  security  cameras 
and  24-hour  seciu'ity  guards.  Computer 
records,  which  are  subject  to  data 
integrity  controls,  require  passcodes  for 
database  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  transferred  to  the 
Federal  Records  Center  periodically  for 
storage.  They  are  controlled  by  file 
number  and  retained  under  1 7  CFR 
200. 80f.  Permanent  files  are  sent  to  the 
National  Archives  and  Records 
Administration  after  a  specified  storage 
time  at  the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Records  Officer.  SEC.  Operations 
Center.  6432  General  Green  Way. 
Alexandria.  VA  22312-2413. 


NOTIFICATION  PROCEDURE: 

Requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
should  be  sent  to  the  Privacy  Act 
Officer.  SEC  Operations  Center.  6432 
General  Green  Way.  Alexandria,  VA 
22312-2413. 

RECORDS  ACCESS  PROCEDURES: 

Persons  wishing  to  access  or  contest 
these  records  should  write  the  Privacy 
-Act  Officer.  SEC  Operations  Center. 
6432  General  Green  Way,  Alexandria, 
VA  22312-2413. 

CONTESTING  RECORD  PROCEDURES: 

See  Records  Access  Procedures, 
above. 

RECORD  SOURCE  CATEGORIES: 

Applications  for  Registration  or 
Exemption  and  related  forms  filed  with 
the  SEC  under  the  Investment  Advisers 
Act  of  1 940  and  the  Investment 
Company  Act  of  1940. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
SEC-1S 

SYSTEM  NAME: 

Pay  and  Leave  System. 

SYSTEM  LOCATIONS: 

(1)  Payroll  files,  official  personnel 
files,  time  and  attendance  reports,  and 
service  history  files:  SEC,  Operations 
Center,  6432  General  Green  Way, 
Alexandria,  VA  22312-2413; 

(2)  Notices  of  personnel  action  and 
other  pay-related  records:  Department  of 
the  interior.  National  Business  Center, 
Payroll  Operations  Division,  Mail  Stop 
D-260,  7301  West  Mansfield  Avenue, 
Lakewood,  CO  80235-2230;  and 

(3)  Retired  personnel  files:  National 
Archives  and  Records  Administration. 
National  Personnel  Records  Center 
(Civilian  Personnel  Records  Center).  Ill 
Winnebago  Street,  St.  Louis.  MO  63118. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Past  and  present  SEC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Payroll  files,  time  and  attendance 
reports,  official  personnel  files,  and 
service  history  files. 

AUTMOHfrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5U.S.C.  app.  21-89. 

PURPOSE(S): 

To  locate  SEC  employees  and 
determine  such  matters  as  their  period 
of  service,  type  of  leave,  qualifications, 
benefits,  and  pay. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  conditions  of 
disclosure  under  5  U.S.C.  552a(b).  the 
SEC  staff  may  provide  these  records  to: 

(1)  The  National  Business  Center  of 
the  U.S.  Department  of  the  Interior 

(2)  Any  Federal,  state,  or  local 
government  compiling  tax  withholding, 
retirement  contributions,  or  allotments 
to  charities,  labor  unions,  and  other 
authorized  recipients; 

(3)  Any  Federal  governmental 
authority  or  its  agents  Investigating  (a) 
a  violation  or  potential  violation  of  a 
statute,  rule,  regulation,  or  order,  or  (b) 
an  employee's  grievance  or  complaint; 

(4)  Any  member  of  the  public  for 
employment  verification  at  an 
employee's  written  request; 

(5)  Any  judgment  creditor  for  the 
purpose  of  garnishment: 

(6)  Any  arbitrator  under  a  negotiated 
labor  agreement: 

(7)  The  General  Accotmting  Office, 
the  Office  of  Management  and  Budget, 
and  other  Federal  agencies  to  support 
payments  of  salaries  and  benefits  to  SEC 
employees;  and 

(8)  The  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  the  Federal 
Parent  Locator  System  and  the  Federal 
Tax  Offset  System  to  (a)  locate 
individuals,  (b)  identify  income  sources, 
(c)  establish  paternity,  (d)  verify  social 
security  numbers  or  employment,  (e) 
issue,  modify,  or  enforce  orders  of 
support,  or  (f)  administer  the  Federal 
Earned  Income  Tax  Credit  Program. 


Payroll  files,  official  persoimel  files, 
and  time  and  attendance  reports  are 
kept  in  paper  or  electronic  format. 

RETRIEVABILrrY: 

Official  persormel  files  and  payroll 
files  are  retrievable  by  an  employee's 
name  or  social  security  number. 

SAFEGUARDS: 

Only  authorized  employees  of  the 
SEC  and  other  Federal  government 
agencies  may  access  these  records. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  and 
disposed  of  under  General  Records 
Schedule  Nos.  2  and  20  of  the  General 
Services  Administration. 

SYSTEM  HANAGERfS)  AND  ADDRESS: 

Office  of  Administrative  and 
Personnel  Management.  SEC. 
Operations  Center,  6432  General  Green 
Way,  Alexandria,  VA  22312-2413, 


NOTIFICATION  PROCEDURE: 

Requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
should  be  sent  to  the  Privacy  Act 
Officer,  SEC,  Operations  Center,  6432 
General  Green  Way,  Alexandria,  VA 
22312-2413. 

RECORDS  ACCESS  PROCEDURES: 

Persons  wishing  to  access  or  contest 
these  records  should  write  the  Privacy 
Act  Officer,  SEC,  Operations  Center, 
6432  General  Green  Way,  Alexandria. 
VA  22312-2413. 

CONTESTING  RECORD  PROCEDURES: 

See  Record  Access  Procedures,  above. 

RECORD  SOURCE  CATEGORIES: 

Notices  of  personnel  action,  electronic 
time  and  attendance  records, 
withholding  certificates,  and  other  pay- 
related  records  prepared  by  employees 
or  the  Office  of  Administrative  and 
Personnel  Management. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
SEC-49 

SYSTEM  NAME: 

Broker-Dealer  Records. 

SYSTEM  LOCATION: 

Records  filed  before  August  16, 1999: 
SEC,  450  Fifth  Street,  NW,  Washington. 
DC  20549;  and 

Records  filed  on  or  after  August  16. 
1999:  NASD.  1390  Piccard  Drive. 
Rockville.  MD  20850. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Registrants  and  officers,  directors, 
principal  shareholders,  or  other 
individuals  related  to  them. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  telephone  number, 
social  security  number,  education,  past 
and  present  employment,  disciplinary 
history,  business  relationships,  and 
similar  information. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  780. 

PURPOSE(S): 

To  help  the  SEC  staff  process 
applications  for  registration  or 
exemption  and  related  forms  under  the 
Securities  Exchange  Act  of  1934  and 
implement  the  Federal  securities  laws 
and  rules. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  conditions  uf 
disclosure  under  5  U.S.C.  552a[b).  the 
SEC  staff  may  provide  these  records  to: 


(1)  Any  member  of  the  general  public 
upon  request; 

(2)  Any  Federal,  state,  local,  or  foreign 
government  authority  or  securities  self- 
regulatory  organization  that  is 
investigating  a  violation  or  potential 
violation  of  a  statute,  rule,  regulation,  or 
order; 

(3)  Any  Federal,  state,  local,  or  foreign 
bar  association  or  similar  licensing 
authority  responsible  for  possible 
disciplinary  action; 

(4)  Any  Federal,  state,  or  local 
goveriunent  or  governmental  authority 
that  is  deciding  to  hire  or  retain  an 
individual,  sign  a  contract,  or  issue  a 
license,  grant,  or  benefit; 

(5)  Any  individual  or  entity  appointed 
by  a  court  of  competent  jurisdiction  or 
agreed  upon  by  the  parties  to  a  pending 
court  action  or  administrative 
proceeding  alleging  a  violation  of  the 
Federal  securities  laws  or  rules;  and 

(6)  Any  contractor  that  performs,  on 
the  SEC's  behalf,  services  requiring  the 
use  of  these  records. 

POLICIES  AND  PRACnCCS  FOR  STORHG. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  filed  before  August  16,  1999 
in  the  SEC's  custody  are  maintained  in 
paper,  microfiche,  or  electronic  formats. 
Records  filed  on  or  after  August  16, 
1999  in  the  NASD's  custody  are 
maintained  in  paper  or  electronic  format 
(Web  CRD). 

RETRIEV  ability: 

These  records  are  retrievable  by  the 
name  of.  or  a  file  number  assigned  to, 
the  registrant.  lndi\idual  name  access  to 
these  records  is  available  through  the 
SEC's  Name-Relationship  Search  Index. 

SAFEGUARDS: 

Non-computer  records  in  the  SEC's 
custody  are  maintained  in  a  central 
records  facility  that  only  authorized 
individuals  may  access.  The  facility  is 
locked,  with  security  cameras  and  a  24- 
hour  security  guard.  Computer  records, 
which  are  subject  to  data  integrity 
controls,  require  passcodes  for  database 


retention  and  disposal: 

The  records  in  the  SEC's  custody  are 
transferred  to  the  Federal  Records 
Center  periodically  for  storage.  They  are 
controlled  by  file  number  and  retained 
under  1 7  CFR  200.80f.  Permanent  files 
are  sent  to  the  National  Archives  and 
Records  Administration  after  a  specified 
storage  time  at  the  Federal  Records 
Center  Nine  years  from  their  receipt  by 
the  NASD,  the  records  in  the  NASD's 
custody  are  transferred  to  the  SEC  for 
proper  disposition. 
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SYSTEM  HUUUQERS  AND  ADDRESSES: 

Records  filed  before  August  16, 
1999 — Records  Officer.  SEC  Operations 
Center.  6432  General  Green  Way, 
Alexandria,  VA  22312-2413. 

Records  filed  on  or  after  August  16, 
1999— NASD,  1390  Piccard  Drive, 
Rockville.  MD  20850. 

NonncATioN  pflocEounc: 

Requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
should  be  sent  to  the  Privacy  Act 
Officer.  SEC  Operations  Center,  6432 
General  Green  Way,  Alexandria,  VA 
22312-2413. 

RECOmiS  ACCESS  PROCEOUHCS: 

Persons  wishing  to  access  or  contest 
these  records  should  vmte  the  Privacy 
Act  Officer.  SEC  Operations  Center, 
6432  General  Green  Way.  Alexandria. 
VA  22312-2413. 

CONTESTMG  RECORD  PROCEDURES: 

See  Records  Access  Procedures, 
above. 

RECORD  SOURCE  CATEGORCS: 

Applications  for  registration  or 
exemption  and  related  forms  filed  with 
the  SEC  under  the  Securities  Exchange 
.^ct  of  1934. 

EXEMPnOMS  CLAIHED  FOR  T«E  SYSTEM: 

None. 

Dated:  December  2. 1999. 

By  the  Commission. 
)ona(han  G.  Katz, 
Secretary. 

(FR  Doc.  99-31778  Filed  12-8-99:  8:45  ami 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Raleaw  No.  34-42192:  Rl«  No.  SB-OTC- 
99-23] 

Self-Regulatory  Organizations; 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  Tax 
Sarvicas 

December  1. 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
October  8, 1999,  the  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  n,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 


Commission  is  pubUshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  parties. 

1.  Self-Regulatory  Orjanizaltaa's 
StateBKnt  of  the  Terms  of  Substance  of 
Ike  Pr«posed  Rule  Change 

The  proposed  rule  change  revises  the 
fee  structure  and  clarifies  the  features  of 
DTC's  TaxlnfoSM  service. 

n.  SeJf-Regnlatory  OT^anization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  tiw  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  these  statements.'' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC  TaxInfo^M  (formeriy  TAXI)  was 
developed  to  provide  information  on 
withholding  tax  relief  opportunities  for 
DTC-eligible  securities  for  various 
foreign  countries  of  investment  from  the 
point  of  view  of  four  coimtries  of  the 
investor:  U.S.,  Canada,  U.K.,  and  Japan.^ 
Taxlnfb  is  currently  available  on  DTC's 
Participant  Terminal  System  ("PTS") 
and  currently  contains  information  on 
ten  countries  of  investment  from  a  U.S. 
investor's  perspective.  TaXinfo  was 
originally  made  available  to  participants 
in  March  of  1997  in  support  of  DTC's 
foreign  withholding  tax  relief  service 
available  via  the  Elective  Dividend 
Service  or  EDS  (which  has  been 
renamed  TaxRelief'"  *  function  on  PTS 
with  withholding  tax  information 
relative  to  France  and  the  United 
Kingdom.'  Additional  country 
documents  have  been  added  and 
updated  in  1999,  and  more  will  be 
added  over  time.  The  information 
contained  in  Taxlnfo  on  PTS  is 
provided  to  participants  so  that  they 


may  be  able  to  make  informed  elections 
onTaxInfo.5"^ 

Taxlnfo  advises  participants  of  the 
opportunities,  risks,  and  legal 
conditions  for  using  TaxReUef  and 
provides  information  on  filing  tax 
reclaims.  Additional,  Taxlnfb  provides 
information  on  tax  withholding  rates  for 
various  investor  types  [e.g.,  individuals, 
mutual  funds,  pension  plans,  and 
charities)  as  well  as  information  on  tax 
treaties,  tax  relief  processing 
procedures,  and  documentation 
requirements.  Taxlnfo  also  provides  tax 
relief  information  for  cross-border 
portfolio  investments  and  simplifies  and 
expedites  tax-withholding  research  for 
D'TC-eligible  securities, 

DTC  proposes  to  offer  DTC  Taxfafo  to 
DTC  Participants  over  DTC's  closed 
website.''  Taxlnfo  via  the  Internet  may 
be  used  in  conjunction  with  TaxReUef 
or  by  itself  as  a  withholding  tax 
information  resource.  According  to 
DTC,  Internet  delivery  opens  up  the 
availability  of  Taxlnfo  to  a  much  wider 
audience  for  participants  because  its 
contents  may  be  accessed  via  any 
computer  with  Internet  access  rather 
than  requiring  a  specialized  PTS 
terminal.  For  example,  this  increased 
audience  may  include  participants' 
internal  tax  advisory  staff  and  other 
non-operational  areas.  Members  of 
DTC's  foreign  taxes  legal  working  group, 
who  often  need  to  advise  their 
operations  staff  on  DTC  related  lax 
matters*,  have  expressed  to  DTC  a  need 
to  have  a  way  to  access  Taxlnfo  which 
is  more  accessible  than  PTS. 

Taxlnfo  provided  via  PTS  virill  only 
relate  to  countries  where  DTC  has  in 
place  a  DTC  TaxRelief  mechanism.  The 
charge  for  this  service  will  continue  to 
be  $.09  per  inquiry. 

Taxlnfo  provided  via  the  Internet  will 
include  the  same  information  provided 
on  PTS  as  well  as  information  on  other 
countries  and  security  types  that  are  not 
supported  by  TaxReUef  Additionally. 
Taxlnfo  via  the  Internet  wiU  have 
increased  functionality,  including  the 


'  15  US.C,  7lls(bHll. 


'  The  CommissioD  liai!  modlfiMl  tlie  iBxt  of  tile 
summaries  prepared  b>'  DTC 

^  [n  September  1999,  DTC  iDtrodured 
TaxVanlage — a  new  family  of  tax  products.  The 
TaxVanlaRe  family  includes  Ihe  following  products: 
TaxReclaim.  Taxlnfo.  and  TaxRelief.  For  a  complete 
description  of  TaxVanlage.  refer  to  DTC's  website 
at  tlttp://www.dtc.org. 

•TaxRelief"^  allows  DTC  partjcipanis  to 
electrooically  certify  shares  of  record  date  p4»ilions 
at  UK  that  ant  eligible  for  tax  relief  opportunities. 

>  Securitil»i  Exdiange  Act  Release  No.  32171 
(April  19. 19931.  5e  FR  22003. 


''The  following  disclaimer  relates  to  DTC 
Taxlnfo-**":  DTC  does  not  represent  or  warrant  the 
accuracy,  adequacy,  timeliness,  completeness,  or 
fitness  for  any  particular  purpose  for  the 
information  contained  In  DTC  Taxlnfo.  which  is 
liased  in  pan  on  informauon  obtained  from  third 
parties  and  not  independently  verified  by  DTC  and 
which  is  provided  as  is.  The  inforraalion  contained 
in  DTC  Taxlnfo  is  not  intended  to  be  a  substitute 
for  obtaining  tax  advice  &tim  an  appropriate 
professional  advisor.  In  providing  this  service.  DTC 
shall  not  be  liable  for  (11  any  loss  resulting  directly 
or  indirectly  from  mistakes,  errors,  omissions, 
intermptions.  delays,  or  defects  in  such  service, 
unless  caused  directly  by  gross  negligence  or  willful 
misconduct  on  Ihe  part  of  DTC.  and  (2)  any  special, 
consequential,  exemplary,  incidental,  or  punitive 
damages. 

-  DTC's  waliiiile  Is  located  at  http://www.dlcofg. 


ability  to  hyperlink  to  related  websites 
(containing  for  example,  the  text  of  tax 
treaties),  internal  hyperlinks,  a  search 
capability,  and  better  means  of 
navigation  within  each  doctmient, 
which  PTS  is  not  able  to  accommodate. 
The  proposed  fee  for  Taxlnfo  via  the 
Internet  is  32,400  annually  per 
subscribing  participant  (with  automatic 
annual  renewals). 

DTC  beUeves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act" 
and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because  it 
provides  for  the  equitable  allocation  of 
dues,  fees,  and  other  charges  among 
DTC's  participants. 

IB)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden,  on 
competition. 

(CI  Self-Regulatory  Organization^ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  DTC  will  notify 
the  Commission  of  any  written 
comments  received  by  DTC. 

m.  Date  ofEfiiBctiveness  of  the 
Proposed  Ride  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  SecUon 
19(b)(3)(A)(u)''  of  the  Act  and  Rule  19b- 
4(f)(2)'"  promulgated  thereunder 
because  the  proposal  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  DTC.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Acrt. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nUe 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  SecuriUes  and  Exchange 
Commission,  450  Fifth  Street,  NW. 


Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)Tng  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  wiU  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-99-23  and 
should  be  submitted  bv  December  30. 
1999. 

For  the  Commi.ssion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
lonalban  G.  Kalz. 
Secretary. 

IFR  Doc.  99-31962  Filed  12-8-99  8:45  ami 
HLUNO  COOE  a010-01-H 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  NoUce  of  reporting  requirements 
submitted  for  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  (xmments  on  or  before 
January  10.  2000.  If  you  intend  to 
comment  but  caimot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
<»PieS:  Request  for  clearance  (OMB  83- 
1).  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration.  409  3rd 
Street.  SW.  5th  Floor.  Washington.  DC 
20416;  and  OMB  Reviewer,  Office  of 


Information  and  Regulators'  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White.  Agencv  Clearance 
Officer,  (202)  205-7044. ' 
SUPPLEMENTARY  INFORMATION: 

Title:  Borrower's  Progress 
CertificaUon. 

Form  No:  1366. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Recipients  of  Disaster  Loans. 

Annual  Responses:  30.020. 

Annual  Burden:  15.010. 
lacqueliae  White, 

Chief.  Administrative  Information  Branch. 
(FR  Doc.  99-31886  Filed  12-8-99:  845  «m| 
8UJHG  COOE  ma-oi-ii 


"17  CFR  2O0.3O-3(aH12). 


SMALL  BUSINESS  ADMNMSTRA-nON 

[License  No.  05/75-0244) 

Access  Technology  Investors,  L.P.: 
NoUce  of  Issuance  of  a  Small  Busirtess 
Investment  Company  Licanae 

On  December  15.  1998.  an  application 
was  filed  by  Access  Technology 
tavestors,  LP.  at  300 Rodd  SUeet,  Suite 
201,  Midland,  Michigan  48640-0648 
with  the  Small  Business  Athninistration 
(SBA)  pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  secUon  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  appUcation 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/75-0244  on 
September  29,  1999  to  Access 
Technology  Investors,  L.P.  to  operate  as 
a  small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.. 59. 11.  Small  Business 
Investment  Companies) 

Dated:  November  30, 1999. 
Don  A.  Christeiuen, 
Associate  Administmtor  for  Investment. 
[FR  Doc.  99-31897  Filed  12-8-99;  8:45  ami 
BCUNG  CODE  MB-Ot-P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  02/02-0595] 

ACI  Capital  America  Fund,  LP.;  Notice 
of  Isauance  of  a  Small  Business 
Investmant  Company  Licansa 

On  June  24.  1999,  an  appUcation  was 
filed  by  ACI  Capital  America  Fund.  LP. 
at  707  Westchester  Avenue.  4th  Floor. 
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White  Plains.  New  York  10604  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  appUcation 
and  all  other  pertinent  information.  SBA 
isssued  License  No.  02/02-0595  on 
September  29, 1999,  to  AQ  Capital 
America  Fund,  L.P.  to  operate  as  a  small 
business  investment  company. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.59.11,  Small  Business 
Investment  Companies) 

Dated:  November  30, 1999. 
Don  A.  Christensen. 
Associate  Administmtor  for  Investment. 
(FR  Doc.  99-31913  Filed  12-8-99;  8:45  ami 

nUJHO  COOE  •02S-0I-P 


SMALL  BUSINESS  ADMINISTRATION 

(License  No.  09/79-0420] 

Aspen  Ventures.  Ill,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  lanuao'  21.  1999.  an  application 
was  filed  by  Aspen  Ventures,  III,  L.P.  at 
1000  Fremont  Avenue.  Suite  200,  Los 
Altos,  California  94024  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  S  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.300  (1997))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  appUcation 
and  all  other  pertinent  information.  SBA 
issued  License  No.  09/79-0420  on 
September  29. 1999  to  Aspen  Ventures. 
III.  L.P.  to  operate  as  a  small  business 
investment  company. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  Noveml>er  30.  1999. 
Don  A.  Christensen. 
Associate  Administrator  for  Investment. 
|FR  Doc.  99-31914  Filed  12-8-99:  8:45  ami 
nujHQCOoc  aoas-Bi-p 


SMALL  BUSINESS  ADMINISTRATION 
pjcense  No.  05A)5-0248] 

BancAmerica  Capital  Investors  SBIC  II. 
L.P.;  Notice  of  Issuance  of  a  Small 
Business  Investment  Company 
License 

On  June  14.  1999.  an  application  was 
filed  by  BancAmerica  Capital  Investors 
SBIC  U.  L.P.  at  231  South  LaSalle  Street. 
Seventh  Floor.  Chicago.  Illinois  60697 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  §107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  05/05-0248  on 
September  29,  1999  to  BancAmerica 
Capital  Investors  SBIC  II.  L.P.  to  operate 
as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30. 1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-31915  Filed  IZ-8-99;  8:45  ami 
BUMO  cooe  Ma-oi-<> 


Dated:  November  30. 1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment 
|FR  Doc.  99-31911  Filed  12-8-99;  8:45  am) 

BIUINO  CODE  aOZS-01-<> 
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SMALL  BUSINESS  ADMINISTRATION 

[License  No.  09/7»-04231 

Bay  Partners  L.S.  Fund,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  June  7.  1999.  an  application  was 
filed  by  Bay  Partners  L.S.  Fund,  L.P.  at 
10600  N.  DeAnna  Boulevard.  Suite  100. 
Cupertino,  California  95014  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.300  (1997))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  09/79-0423  on 
September  29. 1999  to  Bay  Partners  L.S. 
Fimd.  L.P.  to  operate  as  a  small  business 
investment  company. 
(C^atalog  of  Federal  Domestic  Assistance 
,  Program  No.  59.11.  Small  Business 
Investment  Companies) 


[License  No.  02A)2-0SM] 

BNY  Capital  Partners.  LP.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  December  10.  1998.  an  application 
was  filed  by  BNY  Capital  Partners.  L.P. 
at  One  Wall  Street.  New  York.  New 
York  10286  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
section  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.300  (1997))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  02/02-0590  on  June 
25.  1999  to  BNY  Capital  Partners  L.P.  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.1 1 ,  Small  Business 
Investment  Companies) 

Dated:  November  30. 1999. 
Don  A.  Christensen, 
Associate  Administmtor  for  Investment. 
(FR  Doc  99-31910  Filed  12-8-99;  8:45  ami 
BILUNO  COOE  aSS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  05A>5-0245] 

Give  SBIC  Fund,  L.L.C.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  April  12.  1999.  an  application  was 
filed  by  CIVC  SBIC  Fund.  L.L.C.  at  231 
South  LaSalle  Street.  Seventh  Floor, 
Chicago.  Illinois  60697  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0245  on  July 
29,  1999  to  CIVC  SBIC  Fund,  L.L.C.  to 


operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30. 1999. 
Don  A.  Chrislensen, 
A.vsocio(«  Administrator  for  Investment. 
IFR  Doc.  9»-31904  Filed  12-8-99:  8:45  am) 
BIUMG  COOE  SOK-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

[License  No.  05/05-0246] 

Convergent  Capital  Partners  I,  L.P.; 
Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  February  24.  1999.  an  application 
was  filed  by  Convergent  Capital  Partners 
I.  LP.,  at  5353  Wayzata  Blvd..  Suite  205. 
Minneapolis,  Minnesota  55416  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  05/05-0246  on  July 
29. 1999  to  Convergent  Capital  Partners 
I.  LP.,  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30.  1999. 
Don  A.  Christeosen. 
/Associate  Administrator  for  Investment. 
IFR  Doc.  99-31901  Filed  12-8-99;  8:45  ami 
nUMG  COOE  S02S-I)1-U 

SMALL  BUSINESS  ADMINISTRATION 

Dotcom  Ventures  LP. 

[License  No.  09/79-0422) 

Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  December  18.  1997.  an  application 
was  filed  by  Dotcom  Ventures.  L.P.  at 
3495  Freedom  Circle.  Suite  740.  Santa 
Clara,  California  95054  with  the  Small 
Business  Administration  (SB.A) 
pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 


Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/79-0422  on 
September  29.  1999  to  Dotcom 
Ventures,  LP.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30. 1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
ire  Doc.  99-31903  Filed  12-8-99:  8:45  ami 
Biuwo  COOE  ao>s-(n-p 

SMALL  BUSINESS  ADMINISTRATION 

[License  No.  05/75-0242] 

Facilitator  Capital  Fund,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  July  13. 1998.  an  appUcation  was 
filed  by  Facilitator  Capital  Fund.  L.P..  at 
5133  West  Terrace  Drive.  Suite  204. 
Madison.  Wisconsin  53718  with  the 
Small  Business  AdmlnistraUon  (SBA) 
pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  piu'suant 
to  Section  301(c)  of  the  SmaU  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
isssued  License  No.  05/75-0242  on  June 
25.  1999.  to  Facilitator  Capital  Fund. 
LP.,  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30.  1999. 
Don  A.  Christensen. 
Associate  Administrator  for  Investment. 
IFR  Doc  99-31909  Filed  12-8-99;  8:45  ami 
buxmo  COOE  Mas-oi-i> 


SMALL  BUSINESS  ADMINISTRATION 

(License  No.  09/79-0421] 

Inglewood  Ventures,  LP.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  September  14.  1998.  an 
application  was  filed  by  Inglewood 
Ventures.  L.P..  at  1252B  High  Bluff 
Drive.  Suite  300.  San  Diego.  California 
92130  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.300  of  the  R^ulaUons 
governing  small  business  investment 


companies  (13  CFR  107.300)  for  a 
license  to  operate  as  a  smaU  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  09/79-0421  on 
September  29.  1999.  to  Inglewood 
Ventures.  LP.,  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30. 1999. 
Don  A.  Christensen. 
.Associate  Administrator  for  Ini'estment. 
IFR  Doc.  99-31888  Filed  12-8-99:  8:45  ami 
BUJNC  COOE  nas-oi-p 


SMALL  BUSINESS  ADMINISTRATION 

Inglewood  Ventures.  LP.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

[License  No.  09/79-0421] 

On  September  14.  1998.  an 
application  was  filed  bv  Inglewood 
Ventures.  LP.,  at  12526  High  Bluff 
Drive.  Suite  300,  San  Diego,  California 
92130  with  the  Small  Business 
.Administration  (SBA)  pursuant  to 
Section  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.300  (1997))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1 958.  as  amended, 
after  having  considered  the  appUcation 
and  all  other  pertinent  informaUon.  SBA 
issued  License  No.  09/79-0421  on 
September  29.  1999  to  Inglewood 
Ventures.  LP.,  to  operate  as  a  smaU 
business  investment  company. 

(Catalog  of  Federal  Dome.stic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30.  1999. 
Don  A.  Christensen. 
.Associate  Administrator  for  Investment. 
IFR  Doc.  99-31894  Filed  12-8-99;  8:45  am| 
BILLING  COOE  «12S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
(License  No.  02/72-0594] 

LIbertyView  Equity  Partners  SBIC,  LP.; 
Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  October  15.  1998.  an  application 
was  filed  by  LibertyView  Equity 
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Partners  SBIC.  UP.  at  101  Hudson 
Street,  Suite  3700.  lersey  Qty.  New 
Jersey  07302  with  the  Small  Bu.siness 
Administration  (SBA)  pursuant  to 
§  107.300  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.300  (1997))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
hivestment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  02/72-0594  on 
August  25. 1999  to  LibertyView  Equity 
Partners  SBIC,  L.P.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30. 1999. 
Don  A.  Christeiuen, 
Associate  Administrator  for  Investment. 
jFR  Doc.  99-31895  Filed  12-8-99;  8:43  am) 

BUXMOCOIIE  SCOS-CI-P 


SMALL  BUSINESS  ADMINISTRATION 


(License  No.  02/72-0592) 

Madison  Investment  Partners  II,  LP.; 
Notice  ot  Issuance  of  a  Small  Business 
Investment  Company  License 

On  August  7.  1998,  an  application 
was  filed  by  Madison  Investment 
Partners  II,  L.P.  at  660  Hudson  Street. 
Suite  3700,  Jersey  City.  New  Jersey 
07302  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.300  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.300  (1997))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/72-0592  on  July 
IS,  1999  to  Madison  Investment 
Partners  U,  L.P.  to  operate  as  a  small 
business  investment  company. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30.  1999. 
Don  A.  Christensen, 
Associate  Administrotor  for  Investment. 
(FR  Doc.  99-31896  Filed  12-8-99;  8:45  ami 
BILUNa  COOE  MOK^I-P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  01/71-0376] 

The  Megunticook  Fund,  UP.;  Notics  ot 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  March  29,  1998,  an  application 
was  filed  by  The  Megunticook  Fimd, 
L.P.  at  11  Newbiuy  Street.  Suite  400. 
Boston,  Massachusetts  02116  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  section  107.300  of  the 
Regidations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  01/71-0376  on 
September  29, 1999  to  The  Megunticook 
Fund,  L.P.  to  operate  as  a  small  business 
investment  company. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30, 1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-31891  Filed  12-8-99;  8:45  ami 
BiLUNacoDC  ams-oi-p 


Dated:  November  30.  1998. 
Don  A.  Christenaen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-31892  Filed  12-8-99;  8:45  am) 
SUJNG  CODE  WZS-Ot-V 

SMALL  BUSINESS  ADMINISTRATION 


SMALL  BUSINESS  ADMINISTRATION 

(License  No.  02/72-0593] 

Needham  Capital  SBIC  II,  LP.;  Notice 
of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  June  15,  1998,  an  application  was 
filed  by  Needham  Capital  SBIC  U,  L.P. 
at  445  Park  Avenue.  New  York,  New 
York  10022  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
section  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.300  (1997))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/72-0593  on  July 
29, 1999  to  Needham  Capital  SBIC  II, 
L.P.  to  operate  as  a  small  business 
investment  company. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 


[License  No.  01A)1-0374J 

NH8DC  Venture  Partners.  L.P.;  Notica 
of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  February  17.  1999.  an  application 
was  filed  by  NHBDC  Venture  Partners. 
L.P.  at  1001  Elm  Street,  Machester,  New 
Hampshire  03101  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  01/01-0374  on  July 
14, 1999  to  NHBDC  Venture  Partners. 
L.P.  to  operate  as  a  small  business 
investment  company. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  S9.ii.  Small  Business 
Investment  Companies) 

Dated:  November  30.  1999. 
Don  A.  Chriateosen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-31916  Filed  12-8-99;  8:45  am) 

asxMc  cone  •02S.41-P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  05/05-0247] 

Nonwest  Equity  Partners  VII,  LP.; 
Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  Februarj-  10.  1999.  an  application 
was  filed  by  Norwest  Equity  Partners 
Vn,  L.P.  at  2800  Piper  Jaffray  Tower. 
Minneapolis.  Minnesota  55402  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0247  on 
September  16. 1999  to  Norwest  Equity 
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Partners  VU,  L.P.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  Novemtjer  30. 1999. 
Don  A.  Christenaen. 
Associate  Administrator  for  Investment. 
[FR  Doc.  99-31899  Filed  12-«-99:  8:45  am] 
eiLUHO  CODE  aOB-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

(License  No.  05/05-0243) 

Piper  Jaffray  Healthcare  Fund  III,  LP.; 
Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  August  10,  1998,  an  application 
was  filed  by  Piper  Jaffray  Healthcare 
Fund  III,  L.P.  at  222  South  9th  Street. 
Minneapolis.  Minnesota  55402  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  C.F.R. 
107.300  (1997))  for  a  Ucense  to  operate 
as  a  small  business  investment 
company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0243  on  June 
25, 1999  to  Piper  Jaffray  Healthcare 
Fund  HI,  LP.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Ck)ropanie5] 

Dated:  November  30.  1999. 
Don  A.  Chrislensen, 
Associate  Administrator  for  Investment. 
IFR  Doc.  99-31900  Filed  12-8-99:  8:45  ami 
aiLUNG  CODE  aQ3S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

(License  No.  09/79-041 9J 

Red  Rock  Ventures  II,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  February  24.  1999,  an  application 
was  filed  by  Red  Rock  Ventures  II,  L.P. 
at  525  University  Avenue,  Suite  600, 
Palo  Alto.  California  94301  with  the 
Small  Business  Administration  (SBA) 
piu^uant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 


Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  09/79-0419  on  July 
30,  1999  to  Red  Rock  Ventures  II,  L.P." 
to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .No.  59.11,  Small  Business 
Investment  Companies) 

Dated:  November  30, 1999. 
Don  A,  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-31893  Filed  12-8-99;  8:45  ami 
BILUNG  CODE  SOS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

[License  No.  01/71-0369] 

RFE  VI  SBIC,  L.P.;  Notice  Seeking 
Exemption  Under  Section  312  of  the 
Small  Business  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  RFE  VI 
SBIC.  L.P.  CRFE  VI  SBIC").  36  Grove 
Street.  New  Canaan,  CT  06840.  a 
Federal  Licensee  imder  the  Small 
Business  Investment  Act  of  1958.  as 
amended  ("the  Act"),  in  connection 
with  the  proposed  financing  of  a  small 
concern  is  seeking  an  exemption  imder 
section  31 2  of  the  Act  and  section 
107.730,  Financings  which  Constitute 
Conflicts  of  Interest  of  the  Small 
Business  Administration  ("SBA")  Rules 
and  Regulations  (13  CFR  107.730 
(1998)). 

An  exemption  may  not  be  granted  by 
SBA  until  Notices  of  this  transaction 
have  been  published.  RFE  VI  SBIC 
proposes  to  provide  equity  financing  to 
TradeSource,  Inc.,  75  Holly  Hill  Lane, 
Greenvrich,  CT,  06830.  The  financing  is 
contemplated  to  fund  an  acquisition  and 
to  provide  a  capital  base  for  continued 
growth. 

The  financing  is  brought  within  the 
purview  of  section  107.730(a)(1)  of  the 
Regulations  because  RFE  Investment 
Partners  V,  L.P.,  an  Associate  of  RFE  VI 
SBIC,  owns  greater  than  10  percent  of 
TradeSource,  Inc.  and  therefore 
TradeSource.  Inc.  is  considered  an 
Associate  of  RFE  VI  SBIC  as  defined  in 
section  107.50  of  the  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may.  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Associate 
Administrator  for  Investment.  U.S. 
Small  Business  Administration.  409 
Third  Street.  SW,  Washington.  DC 
20416. 


A  copy  of  this  Notice  shall  be 
published,  in  accordance  with  section 
107.730(g),  in  the  Greewich  Times,  in 
Greenwich,  Coimecticut  by  KFE  VI 
SBIC. 

(Catalog  of  Federal  Domestic  Assistance 

Programs  No.  59.011.  Small  Business 

Investment  Companies) 

Don  A.  Cbristensen. 

.Associate  Administrator  for  Investment. 

IFR  Doc.  99-31890  Filed  12-S-99;  8:45  am) 

BILUHG  CODE  a02S-01-|l 

SMALL  BUSINESS  ADMINISTRATION 

[License  No.  01/71-0375] 

Saugatuck  Capital  Company  Limited 
Partnership  IV,  SBIC;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  May  3,  1999,  an  application  was 
filed  by  Saugatuck  Capital  Company 
Limited  Partnership  IV,  SBIC  at  One 
Canterbur)'  Green.  Stamford. 
Connecticut  06901  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company 

Notice  is  hereby  given  that,  pursuant 
to  Section  301  (c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  01/71-0375  on 
September  29, 1999  to  Saugatuck 
Capital  Company  Limited  Partnership 
iV,  SBIC  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  November  30.  1999. 
Don  A.  Cbristensen. 
Associate  Administrator  for  Investment  . 
IFR  Doc.  99-31912  Filed  12-8-99;  8:45  ami 
BUJNG  CODE  HBS-SI-P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  05/05-0241] 

U.S.  Bancorp  Capital  Corporation; 
Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  October  5. 1998.  an  application 
was  filed  by  U.S.  Bancorp  Capital 
Corporation  at  601  Second  Avenue, 
South,  Minneapolis,  Minnesota  55402- 
4302  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
section  107.300  of  the  Regulations 
governing  small  business  investment 
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companies  (13  CFR  107.300  (1997))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0241  on  Jime 
4.  1999  to  U.S.  Bancorp  Capital 
Corporation  to  operate  as  a  small 
business  investment  company. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Clompanies) 

Dated:  November  30, 1999. 
Don  A.  Chrijieiuen, 
Associate  Administrator  for  Investment. 
IFR  Doc.  9»-31B98  Filed  12-8-99:  8:45  am] 
■auNG  CODE  aoss-oi-p 

SMALL  BUSINESS  ADMINISTRATION 

Wolf  Venture  Fund  III,  LP. 

[LicenM  No.  08/78-01571 

Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  April  13, 1999,  an  application  was 
filed  by  Wolf  Venture  Fund  HI,  L.P.  at 
50  South  Steele  Street,  Suite  77.  Denver, 
Colorado  80209  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
section  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  ClTl  107.300  (1997))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  per<tnent  information,  SBA 
issued  License  No.  08/78-0157  on 
September  16.  1999  to  Wolf  Venture 
Fimd  Jn.  L.P.  to  operate  as  a  small 
business  investment  company. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Cxjmpaniesl 

Dated:  November  .10.  1999. 
Don  A.  Christensen. 
Associate  Administrator  for  Investment. 
IFR  Doc.  99-31902  Filed  12-8-99:  8:45  ami 
BILLMG  CO(3C  802S.01-U 


SMALL  BUSINESS  ADMINISTRATION 

(License  No.  01/71-0372] 

Zero  Stage  Capital  VI,  L.P.:  Notice 
Seeking  Exemption  Under  Section  312 
of  the  Small  Business  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  Zero  Stage 
Capital  VI,  L.P.,  101  Main  Street, 
Cambridge,  MA  02142.  a  Federal 
Licensee  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
("the  Act"),  in  connection  with  the 
proposed  financing  of  a  small  concern  is 
seeking  an  exemption  under  section  312 
of  the  Act  and  section  107.730, 
Financings  which  Constitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  ("SBA")  Rules  and 
RegulaUons  (13  CFR  107.730  (1998)).  An 
exemption  may  not  be  granted  by  SBA 
until  Notices  of  this  transaction  have 
been  published.  Zero  Stage  Capital  VI, 
L.P.,  proposes  to  provide  equity 
financing  to  Evergreen  Solar,  Inc.,  211 
Second  Avenue,  Waltham,  MA  02451. 
The  financing  is  contemplated  for 
funding  growth. 

The  financing  is  brought  within  the 
purview  of  section  107.730(a)(1)  of  the 
Regulations  because  Zero  Stage  Capital 
V,  L.P.,  an  Associate  of  Zero  Stage 
Capital  VI,  L.P.,  owns  greater  than  10 
percent  of  Evergreen  Solar.  Inc.  and 
therefore  Evergreen  Solar.  Inc.  is 
considered  an  Associate  of  2^ro  Stage 
Capital  VI.  LP.  as  defined  in  section 
107.50  of  the  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may.  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
vratten  comments  on  the  proposed 
transaction  to  the  Associate 
Administrator  for  Investment,  U.S. 
Small  Business  Administration,  409 
Third  Street,  S.W.,  Washington,  D.C. 
20416. 

A  copy  of  this  Notice  shall  be 
published,  in  accordance  with  section 
107.730(g),  in  the  Boston  Herald, 
Boston,  Massachusetts, 
(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  December  1.  1999. 
Don  A.  Christmaen. 
Assocjofe  Administrator  for  Investment. 
IFR  Doc.  99-31889  Filed  12-8-99;  B.45  ami 
BltUHO  CODE  KBS-OI-U 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  °3229] 

U.S.  virgin  Islands 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  23. 
1999.  and  amendments  thereto,  I  find 
that  St.  Croix,  St.  John,  St.  Thomas,  and 
Water  Islands  in  the  U.  S.  Virgin  Islands 
constitute  a  disaster  area  due  to 
damages  caused  by  Hurricane  Lenny 
beginning  on  November  16, 1999  and 
continuing  through  November  20, 1999. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
January  22,  2000,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  August  23,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd..  South,  3rd 
Floor.  Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


credit 


For  Ptiysical  Damage: 

Homeowners      with 
available  elsewtiere  

Homeowners  without  credit 
available  elsewtiere 

Businesses  with  credit  avail- 
able elsewhere  

Businesses  and  r»n-profit  or- 
ganizatior^  wittxxjt  credit 
available  elsewhere  

Others  (irwiuding  non^mifil 
organizations)    with    credit 

available  elsewtwre  

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  wittwut 
credit  available  elsewhere 


f^rcent 


7.500 


4.000 


The  numbers  assigned  to  this  disaster 
are  322908  for  physical  damage  and 
9F8300  for  economic  injury. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  November  30,  1999. 
Herbert  L.  Mitchell, 

Acting  .Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  99-31887  Filed  12-8-99;  8:45  ami 
eajjNO  cooE  Kas-m-e 


DEPARTMENT  OF  STATE 

[Public  Notice  3169] 

Bureau  of  Educational  and  Cultural 
Affairs;  Partners  in  Education  Program 

NOTICE:  Request  for  proposals. 
summary:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs  of  the 
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U.S.  Department  of  State  announces  an 
open  competition  for  the  Partners  in 
Education  (PiE)  program  assistance 
award,  not  to  exceed  51,420,000.  Public 
and  private  non-profit  organizations 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  submit 
proposals  to  administer  a  six-week 
professional  internship  program  for 
approximately  115  English-language 
proficient  secondar>'  school  teachers, 
administrators,  and  teacher  trainers 
from  Russia,  Ukraine,  Uzbekistan  and 
Kyrgyzstan,  as  well  as  a  three-week 
program  designed  for  22  non-English- 
speaking  NIS  school  directors.  The 
exchange  should  involve  at  least  45 
Russian.  40  Ukrainian.  20  Kyrgyzstani, 
and  10  Uzbekistani  teachers  and 
administrators,  and  12  Russian  and  10 
Ukrainian  school  directors.  Selection  of 
participants  is  merit-based  with  a  fair 
representation  of  large  and  small 
oblasts.  The  U.S.  grantee  will  also  be 
responsible  for  the  consecutive 
exchange  of  24  U.S.  educators  who  have 
hosted  the  NIS  teachers,  trainers,  and 
administrators  during  their  stay  in  the 
United  States  for  a  two-week  program  to 
consult  on  best  practices  and  implement 
linkage  activities  designed  to  strengthen 
the  partnership  between  the  U.S.  and 
NIS  schools. 

The  six-week  internship  program  and 
three-week  school  director  programs 
should  provide  the  NIS  educators  with 
thorough  exposure  to  civic  education 
and  the  social  sciences  at  the  secondary 
school  level.  Proposals  relating  to  the 
leaching  of  English  or  English  as  a 
foreign  language  (EFL)  are  not  eligible. 
The  program  should  encourage 
participants  to  establish  contacts  in  the 
U.S.  that  will  foster  ongoing  school  and 
community  partnerships  upon  their 
return  to  the  NIS. 

The  proposed  program  will  span  three 
academic  semesters,  starting  in  the 
spring  of  2001.  The  contracted 
organization  (grantee)  will  be  expected 
to  recruit  in  Russia,  Ukraine, 
Kyrgyzstan,  and  Uzbekistan  in 
consultation  with  the  Bureau  of 
Educational  and  Cultural  Affairs  and  the 
Office  of  Public  Affairs  within  U.S. 
embassies  in  the  NIS  countries. 

The  goal  of  the  teacher/administrator 
component  of  the  PiE  program  is  to 
provide  NIS  participants  with 
opportunities  to  leam  about  secondary- 
level  curriculum  development  and  civic 
education  and  social  science  teaching 
methodologies  in  the  U.S.  After  an 
academically-focused  orientation  in 
Washington,  DC.  NIS  grantees  will  be 
placed  in  small  groups  at  various  school 
districts  in  the  U.S.  and  provided  with 
internships  at  local  high  schools.  The 
proposed  internship  activities  for  the 


115  teachers  and  administrators  would 
include:  observing  social  science 
classrooins,  civic  education  curriculum 
development,  and  computer-based  and 
other  teaching  methods:  participating  in 
at  least  five  days  of  professional 
development  seminars  that  incorporate 
computer-based  teaching,  designed  by 
the  host  schools  or  by  the  local/regional 
schools  of  education:  delivering 
presentations  to  students  and  faculty  at 
the  host  schools  and  communities  on 
NIS  educational  systems  and  cultures, 
either  alone  or  together  with  their  NIS 
colleagues:  reviewing  and  collecting 
teaching  materials  for  possible  use  in 
their  home  schools:  and  collaborating 
with  U.S.  school  administrators  or 
faculty  of  education  to  gain  an 
understanding  of  the  U.S.  educational 
system  and  local  control  of  education  in 
the  U.S.  Teachers  and  administrators 
should  also  come  to  understand  the 
relationship  between  the  community 
and  the  educational  system.  The 
teachers  and  administrators  would  also 
engage  in  site  visits  to  other  local 
schools,  deliver  presentations  at  those 
schools  as  well  as  to  local  civic  and 
community'  groups,  and  attend  PTA  and 
school  board  meetings. 

The  school  director  program  should 
include  22  Russian  and  Ukrainian  non- 
English-speaking  directors  who  will 
participate  in  a  three-week  program  that 
integrates  the  core  civic  education  and 
social  science  curriculum  of  the  PiE 
teachers,  as  well  as  specific  seminars 
and  workshops  in  community-based 
school  governance.  The  school 
directors'  program  may  begin  at  the 
same  time  as  the  teachers',  trainers',  and 
administrators'  programs,  or  they  may 
be  programmed  separately.  To  maximize 
impact,  the  school  directors  should  be 
recruited  from  existing  Usts  of  NIS 
schools  that  have  participated  or  from 
schools  that  are  about  to  participate  in 
the  PiE  teacher/administrator  program. 
The  applicant  is  encouraged  to  submit 
a  proposal  that  provides  a  detailed 
explanation  of  how  the  non-English- 
speaking  participants  and  their  NIS 
schools  will  fully  benefit  from  the  U.S. 
exchange. 

Program  Information 

Overview 

The  goal  of  the  PiE  program  is  to 
expose  NIS  educators  to  U.S.  teaching 
methodologies  and  curriculum 
development  processes,  and  establish 
professional  partnerships  with  U.S. 
teachers  and  teacher-trainers  in  schools, 
tmiversities.  and  communities.  The 
rationale  of  the  program  is  to  promote 
democratic  relations  among  members  of 
NIS  school  communities  and  build  upon 


the  Bureau's  previous  and  existing 
linkages  v»ith  NIS  secondarv-  schools 
For  the  PiE  teacher,  administrator, 
teacher-trainer  program,  the  grantee 
should  recruit  English-speaking  social 
science  and  civic  education  teachers, 
faculty,  and  administrators  from 
secondary  schools  and  pedagogical 
institutions,  including  educators  who 
incorporate  civic  education  principles 
as  part  of  a  social  science  curriculum. 
These  educational  leaders  will  be 
placed  in  clusters  around  the  United 
States,  hosted  by  schools,  school- 
imiversity  partnerships,  or  private- 
sector  institutions  to  experience  U.S. 
educational  communities  and  related 
democratic  institutions.  The  Bureau  is 
interested  in  the  grantee  soliciting  U.S. 
host  proposals  that  are  academically 
oriented  and  foster  long-term  Unkages 
between  U.S.  high  schools  and 
comparable  schools  in  Russia,  Ukraine, 
and  other  NIS  countries  Where 
possible.  U.S.  host  proposals  should 
include  institutions  that  have  provided 
superior  programming  for  other  NIS 
secondary-level  teacher  training 
programs  (lists  are  available  fi-om  the 
program  office). 

For  the  secondary'  school  director 
program,  the  grantee  should  develop  a 
comprehensive,  academically  oriented 
program  that  will  engage  the  NIS  school 
directors  in  democratic  school  reform 
issues  and  community-school  relations, 
as  well  as  exposing  the  participants  to 
the  teaching  methodologies  for  civic 
education  and  the  social  sciences.  The 
school  directors  should  travel  in  one  or 
more  groups  and  should  be  provided 
with  simultaneous  translation.  The 
Bureau  will  consider  a  school  director 
component  that  exposes  the  participants 
to  up  to  two  U.S.  communities  or  school 
districts  during  the  three-week  program. 

The  grantee  will  also  be  responsible 
for  facilitating  the  exchange  of  24  U.S. 
teachers,  preferably  two  U.S.  host 
teachers  from  each  host  site  who  were 
involved  in  the  PiE  teacher/ 
administrator  six-week  program.  The 
U.S.  educators  will  travel  to  the  NIS 
community(ies)  from  which  the  NIS 
teachers  came,  and  will  engage  in  a 
substantive  two-week  program  to  be 
designed  by  the  NIS  participants  in 
collaboration  with  the  grantee.  The  goal 
of  the  U.S.  participants'  program  in  the 
NIS  is  to  strengthen  the  partnerships 
established  during  the  U.S. -based 
program,  build  long-term  linkages,  and 
provide  opportimities  for  the  U.S. 
educators  to  engage  the  educational 
communities  of  their  NIS  colleagues. 
There  is  no  commensurate  NIS-based 
program  for  the  U.S.  hosts  of  the  school 
director  component  of  the  PiE  program. 
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Guidelines 

Program  Planning  and  Implementation 
The  grant  should  begin  on  or  around 
lune  5.  2000  and  the  grantee  should 
complete  all  exchange  activities  by 
December.  2002,  The  recipient 
organization  will  be  responsible  for 
activities  related  to  recruitment, 
screening,  orientation  coordination, 
monitoring  in  the  U.S.,  program 
evaluation,  and  alimini  activities.  The 
grantee  organization  will  also  be 
responsible  for  the  competitive 
recruitment  of  up  to  12  U.S.  host  school 
districts  for  participation  in  the  PiE 
teacher/administrator  program,  as  well 
as  up  to  two  sites  for  the  school  director 
program.  The  recipient  organization  will . 
maintain  overall  oversight  for  the 
program.  Please  refer  to  additional 
program  specific  guidelines  in  the 
Project  Objectives,  Goals,  and 
Implementation  (POGI)  document. 

Budget  Guidelines: 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  line-item  budget  for  the 
entire  program  based  on  the  specific 
guidance  in  the  Solicitation  Package. 
Awards  may  not  exceed  SI  .420,000  for 
program  and  administrative  costs.  There 
must  be  a  summary  budget  as  well  as 
breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  The  summary  and  detailed 
program  administrative  budgets  should 
be  accompanied  by  a  narrative  which 
provides  a  brief  rationale  for  each  line 
item.  Administrative  costs  should  be 
kept  low.  this  will  be  an  important 
factor  in  grant  competition. 

Allowable  costs  for  the  program 
include  the  following: 
I  Teacher/ Administrator/Trainer 

Participant  Costs:  Total  S6.700  (per 

participant)  x  115  participants: 

$770,500 
II.  U.S.  Teachers  Participant  Costs:  Total 

53,000  (per  participant)  x  24 

participants:  $72,000 
lU.  NIS  School  Directors  Participant 

Costs:  Total  $6,900  (per  participant)  x 

22  participants:  $186,300 
IV  General  Program  Costs:  Total: 

568,000 

This  includes  sub-contracts  with  U.S. 
host  sites,  fees  for  one  program 
curriculum  advisor,  costs  for 
recruitment  and  advertising,  and  alumni 
activities. 


The  per  participant  costs  include 
administrative  costs.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposed  budget  in  accordance  with  the 
needs  of  the  program. 

Announcement  Title  and  Mumber  All 
correspondence  with  the  Department  of 
State.  Bureau  of  Educational  and 
Cultural  Affairs  concerning  this  RFP 
should  reference  the  above  title  and  the 
number  ECA/AyS/X-00-02. 
FOR  FUflTHEB  INFORMATION  COt«TACT:  The 
Office  of  Global  Educational  Programs. 
Teacher  Exchange  Branch.  ECA/A/S/X. 
Room  349.  U.S.  Department  of  State, 
S.A.  44,  301  4th  Street,  S.W., 
Washington,  DC.  20547,  tel.  202-619- 
4556  and  fax  202-401-1433, 
dghebreab@usia.gov  to  request  a 
Solicitation  Pac^e.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Office  of 
Global  Educational  Programs,  Program 
Officer  Dehab  Ghebreab,  on  all  other 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  annoimcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  http://e.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  U.S. 
Department  of  State.  Bureau  of 
Educational  and  Cultural  Affairs  by  5 
p.m.  Washington.  D.C.  time  on  Monday. 
February  28,  2000.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Docimients  postmarked  on  the  due  date 
but  received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Eiepartment  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref : 
ECA/A/S/X-00-02,  Program 
Management  Staff.  ECA/EX/PM,  Room 
336,  S.A.  44  301  4th  Street,  S.W.. 
Washington.  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 


Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
appropriate  public  affairs  offices  at  U.S. 
embassies  for  their  review,  with  the  goal 
of  reducing  the  lime  it  takes  to  get  posts' 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportxinities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement! 

The  'Vear  200O  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 

TTie  Bureau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 
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Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Iht)posals  will 
be  deemed  ineligible  if  they  do  not  fiiUy 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  U.S. 
Department  of  States  Office  of  the 
Senior  Coordinator  for  the  Newly 
Independent  States  and  the  public 
aSairs  offices  of  U.S.  embassies 
overseas,  where  appropriate.  Eligible 
proposals  vrill  be  forwarded  to  panels  of 
Bureau  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Department  of  State,  Office  of  the  Legal 
Adviser  or  by  other  Bureau  elements. 
Final  funding  decisions  are  at  the 
discretion  of  the  Department  of  State's 
Assistant  Secretary  for  Educational  and 
Cultiual  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission,  and 
responsiveness  to  the  objectives  and 
guidelines  stated  in  this  solicitation. 
Proposals  should  demonstrate 
substantive  experience  in  the  social 
sciences  and  civic  education. 

2.  Program  planning  and  ability  to 
achieve  program  objectives:  Detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 


Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

5.  Institutional  Capacity  and  Record: 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals.  Proposals  should 
demonstrate  an  institutional  record  of 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  the 
grants  staff.  The  Bureau  will  consider 
the  past  performance  of  prior  recipients 
and  the  demonstrated  potential  of  new 
applicants. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  are 
recommended.  Successfiil  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  fi^quent. 

8.  Cost-effectiveness/Cost-sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Edur^lionaland  Cultural  Exchange  Acl  of 
1961.  Public  Law  87-256.  as  amended,  alio 
known  as  the  Fulbrighl-Hays  Act  The 
purpD.se  of  th«  Acl  15  "to  enable  the 
Government  of  (he  United  Slates  10  increase 
mutual  undenilanding  between  Ihe  people  of 
Ihe  United  Slates  and  the  people  of  other 
countries  .  .  .  lo  strengthen  Ihe  ties  which 
unite  us  with  other  nations  by  demonstrating 
Ihe  edurjittonal  and  cultural  interests. 
cieveiopmenlK,  and  achievements  of  the 
people  of  the  United  Slale.<;  and  olher  nations 
.  .  .  and  thus  lo  assist  in  the  development  of 
friendly,  sympalhelic  and  peaceful  relations 
between  Ihe  United  Staler  and  Ihe  other 
rounlrios  of  Ihe  world."  The  funding  , 
authority  for  Ihe  program  above  is  provided 


through  the  Freedom  for  Russia  and 
Emei^ng  Eurasian  Democracies  and  Open 
Markets  Support  Acl  of  1993  (Freedom 
Support  Act). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Btueau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  iiKrease 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  fiinds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  caimot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Department  of  Stale 
procedures. 

Dated:  December  1.  1989. 
Evelyn  S.  Uebennan, 
Under  Secretan'  for  Public  Diplomacy  and 
Public  Affairs' 

(FR  Doc  99-31967  Filed  12-8-99;  8.45  ami 
BILUNa  COOE  47111-ls-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular:  Damage 
Tolerance  for  High  Energy  Turbine 
Engine  Rotors 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTK)N:  Notice  of  availability  of 
proposed  advisory  circular  and  request 
for  comments. 

SUMMARY:  This  notice  atmoiinces  the 
availability  of  draft  Advisor^'  Circular 
(AC).  No.  33.14-1.  Damage  tolerance 
for  High  Energy  Turbine  engine  Rotors. 
DATES:  Comments  must  be  received  on 
or  before  January  10.  2000. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration.  .\ttn;  Engine  and 
Propeller  Standards  Staff.  ANE-110. 
Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  1 2  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Mouzakis.  Engine  and  Propeller 
Standards  Staff.  ANE-UO,  at  the  above 
address,  telephone  (781)  238-7114.  fax 
(781)238-7199. 


69064 


Federal  Register /Vol.  64,  No.  236 /Thursday.  December  9.  1999 /Notices 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  tile  person 
named  under  FOR  FURTHER  INFORMATION 
CONTACT.  Interested  persons  are  invited 
to  comment  on  the  proposed  AC,  and  to 
submit  such  written  data,  views,  or 
arguments  as  they  desire.  Comments 
must  identify  the  subject  of  the  AC.  and 
submit  comments  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service,  before 
issuance  of  the  final  AC. 

Background 

This  advisory  ciic\ilar  (AC)  provides 
guidance  and  information  on  acceptable 
methods,  but  not  the  only  methods  of 
compliance  with  §  33.14  of  the  Federal 
.Aviation  Regulations,  tide  14  of  the 
Code  of  Federal  Regulations.  Section 
33.14  contains  requirements  of  life 
management  requirements  applicable  to 
the  design  and  life  management  of 
titanium  alloy  high  energy  rotating  parts 
of  aircraft  engines.  Although  this  AC 
does  refer  to  regulatory  requirements 
that  are  mandatory,  this  AC  is  not.  in 
itseLf.  mandatory.  This  AC  neither 
changes  any  regulatory  requirements 
nor  authorizes  changes  in  or  deviations 
from  the  regulatory  requirements. 

This  advisory  circular  would  be 
published  under  the  authority  granted 
to  the  Administrator  by  49  U.S.C. 
106(g).  40113.  44701-44702,  44704  and 
would  provide  guidance  for  the 
requirements  in  14  CFR  part  33. 

Issued  in  Burlington.  Massachusetts,  on 
December  2.  1999. 
Ronald  L.  Vavniska, 
Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-31981  Filed  12-8-99;  8:45  am) 
bujjng  cooe  4«io-i3-« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Tiaffic  Safety 
Administration 

Annual  List  of  Defect  and 
Noncompliance  Decisions  Affecting 
Nonconforming  Imported  Vehicles 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Annual  list  of  defect  and 
noncompliance  decisions  affecting 
nonconforming  imported  vehicles. 

StJMMARY:  This  document  contains  a  list 
of  vehicles  recalled  by  their 
manufacturers  during  Fiscal  Year  1999 
(October  1. 1998  through  September  30. 
1999)  to  correct  a  safety-related  defect  or 
a  noncompliance  with  an  applicable 
Federal  motor  vehicle  safety  standard 
(FMVSS).  The  listed  vehicles  are  those 
that  have  been  decided  by  NHTSA  to  be 
substantially  similar  to  vehicles 
imported  into  the  United  States  that 
were  not  originally  manufactiued  to 
conform  to  all  applicable  FMVSS.  The 
registered  importers  of  those 
nonconforming  vehicles  are  obligated  to 
provide  their  owners  with  notification 
of.  and  a  remedy  for.  the  defects  or 
noncompliances  for  which  the  listed 
vehicles  were  recalled. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUP(>LEMENTARY  MFORMATKIN:  Under  49 
use.  30141(a)(1)(A).  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  (FMVSS)  shall 
be  refused  admission  into  the  United 
States  unless  NHTSA  has  decided  that 
the  motor  vehicle  is  substantially 
similar  to  a  motor  vehicle  of  the  same 
model  year  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115.  Once  NHTSA 
decides  that  a  nonconforming  vehicle  is 
eligible  for  importation,  it  may  be 
imported  by  a  person  who  is  registered 
with  the  agency  pursuant  to  49  U.S.C. 
30141(c).  Before  releasing  the  vehicle 


for  use  on  public  streets,  roads,  or 
highways,  the  registered  importer  must 
certify  to  NHTSA.  pursuant  to  49  U.S.C. 
30146(a).  that  the  vehicle  has  been 
brought  into  conformity  with  all 
applicable  FMVSS. 

If  a  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  is  decided  to  contain  a 
defect  related  to  motor  vehicle  safety,  or 
not  to  comply  vtrith  an  applicable 
FMVSS,  49  use.  30147(a)(1)(A) 
provides  that  the  same  defect  or 
noncompliance  is  deemed  to  exist  in 
any  nonconforming  vehicle  that  NHTSA 
has  decided  to  be  substantially  similar 
and  for  which  a  registered  importer  has 
submitted  a  certificate  of  conformity  to 
the  agency.  Under  49  U.S.C. 
30147(a)(1)(B).  the  registered  importer  is 
deemed  to  be  the  nonconforming 
vehicle's  manufacturer  for  the  purpose 
of  providing  notification  of.  and  a 
remedy  for,  the  defect  or 
noncompliance. 

To  apprise  registered  importers  of  the 
vehicles  for  which  they  must  conduct  a 
notification  and  remedy  (i.e.,  "recall") 
campaign,  49  U.S.C.  30147(a)(2) 
requires  NHTSA  to  publish  in  the 
Federal  Register  notice  of  any  defect  or 
noncompliance  decision  that  is  made 
with  respect  to  substantially  similar 
U.S.  certified  vehicles.  Annex  A 
contains  a  list  of  all  such  decisions  that 
were  made  during  Fiscal  Year  1999, 
which  ran  from  October  1. 1998  through 
September  30,  1999.  The  list  identifies 
the  Recall  Number  that  was  assigned  to 
the  recall  by  NHTSA  after  the  agency 
received  the  manufacturer's  notification 
of  the  defect  or  noncompliance  imder  49 
CFR  part  573.  After  September  30.  2000. 
NHTSA  will  publish  a  comparable  list 
of  all  defect  and  noncompliance 
decisions  affecting  nonconforming 
imported  vehicles  that  are  made  during 
the  ciurent  fiscal  year. 

Authority:  49  U.S.C.  30147(a)(2):  49  CFR 
393.8:  delegations  of  authority  at  49  CFR  1.50 
and  501.8. 

Issued  on:  December  6. 1999. 
Marilynne  Jacobs, 
Director.  Office  of  Vehicle  Safety  Compliance. 
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Annex  A.— Fiscal  Year  99  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers 


Make 


Model 


ACURA  

ACURA  

ACURA  

ACURA  

AUDI  

AUDI  

AUDI  

BLUE  BIRD  ... 
BLUE  BIRD  ... 

BMW  

BMW  

BMW  

BUICK 

BUICK  

BUICK  

BUICK  

CADILLAC  

CADILLAC  

CADILLAC  

CHEVROLET  . 
CHEVROLET  . 
CHEVROLET  . 
CHEVROLET . 
CHEVROLET 
CHEVROLET  . 
CHEVROLET . 
CHEVROLET  , 
CHEVROLET  . 
CHEVROLET . 
CHEVROLET . 
CHEVROLET . 
CHEVROLET  . 
CHEVROLET  . 
CHEVROLET  . 
CHEVROLET . 
CHEVROLET  . 
CHEVROLET  . 
CHEVROLET  . 
CHEVROLET . 
CHEVROLET . 
CHEVROLET  . 
CHEVROLET  ., 
CHEVROLET  . 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHEVROLET  .. 
CHRYSLER  .... 
CHRYSLER  .... 
CHRYSLER  .... 

CHRYSLER  

CHRYSLER  

CHRYSLER  

CHRYSLER  

CHRYSLER  

CHRYSLER  ..„. 

DODGE 

DODGE 

DODGE 

DODGE 

DODGE 

DODGE 


CL  

INTEGRA  . 

TL 

TL 

100 

100 


TC2000  

TC2000  

3231 

3231  .„ 

K120ORS 

CENTURY  

PARK  AVENUE 

REGAL 

REGAL 

ESCALADE 

SEVIUE  

SEVILLE  

ASTRO 

ASTRO   

ASTRO   _..., 

ASTRO   

BLAZER  

BLAZER  

BUZZER  

BLAZER  

BLAZER  

BLAZER  

BLAZER  „ 

BLAZER  

BLAZER  

BLAZER 

CIO  

C20  

CAMARO  _.... 

CAVALIER  

CAVALIER 

I  CAVAUER  

CAVALIER  „, 

Q20 

G20 „ 

Gao 

620 

K10  

K20  

lumIna 

SIC  


SIC  „ 

SID  „ 

S10  .:. 

S10  

S10  

S10  

SIC  

S10  .„ 

VENTURE „._ 

CIRRUS  

CONCORDE 

CONCORDE 

CONCORDE 

LHS 

LHS 

SEBRING 

SEBRING 

TOWN  AND  COUNTRY  . 

AVENGER  

AVENGER  

CARAVAN  

CARAVAN  

CARAVAN  

CARAVAN  


Year 


Recall  No 


1997 

99V06900 

1999 

99V20300 

1996 

99V0690C 

199! 

99V20300 

199: 

98V33200 

1994 

98V33200 

1997 

99V13100 

1990 

99V01800 

1990 

99V01800 

1999 

99V06300 

1999 

99V10000 

199! 

98V25800 

1999 

99V 17000 

1999 

99V23800 

1996 

98V3O6O0 

1999 

99V17000 

199£ 

99V14100 

199t 

99V07000 

1999 

99V07000 

1992 

99100600 

1993 

99100600 

1994 

99100600 

1995 

99100600 

1991 

99  VI 9300 

1992 

99V19300 

1993 

99100600 

1993 

99V19300 

1994 

99100600 

1994 

99V19300 

1995 

99100600 

1995 

99V19300 

1996 

^     99100600 

1996 

99V19300 

1992 

99V13000 

1992 

99V13000 

1999 

99V23900 

1996 

98V31900 

1997 

98V31900 

1998 

99V1B000 

1999 

99V21800 

1993 

99100600 

1994 

!     99100600 

1995 

99100600 

1995 

99V 12600 

1992 

99V13000 

1992 

99V13000 

1995 

9eV30600 

1991 

99V 19300 

1992 

99V 19300 

1993 

99V19300 

1994 

99100600 

1994 

99V19300 

1995 

99100600 

1995 

99V19300 

1996 

99100600 

1996 

99V19300 

1999 

99V07100 

19Se 

99V24400 

1993 

99V21500 

1964 

99V21500 

1995 

99V21500 

1994 

99V21500 

1995 

99V21500 

1995 

99V06600 

1996 

99V06600 

1996 

99V21600 

199S 

99V06600 

1986 

99V06600 

1991 

99V18900 

1992 

99V1B900 

1993 

99V11300 

1993 

99V18900 
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Annex  A.— Fiscal  Year  99  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers— Continued 

Make 

Model 

Year 

Recall  No. 

DODGE 

DODGE 

DODGE - - 

DODGE - 

DODGE 

DODGE 

DODGE 

CARAVAN  

CARAVAN 

CARAVAN 

CARAVAN  

GRAND  CARAVAN  

GRAND  CARAVAN     

1994 
1995 
1996 
1999 
1991 
1992 

99V11300 
99V11300 
99V21600 
99V11600 
99V 18900 
99V18900 

GRAND  CARAVAN         

1993             99V11300 

GRAND  CARAVAN  

1993             99  V 18900 

DODGE 

DODGE „. 

DODGE -._ - 

DODGE   _ „ 

GRAND  CARAVAN  

1994 
1995 
1996 
1999 
1993 
1994 
1995 

99V 11300 

GRAND  CARAVAN  

99V11300 

GRAND  CARAVAN  

99V21600 

GRAND  CARAVAN  _ 

INTREPID 

99V 11600 

DODGE _ 

DODGE          .             .     

99V21500 

INTREPID „ 

INTREPID 

99V21500 

DODGE 

99V21500 

NEON    _ 

1998  '           99V00100 

DODGE 

DODGE  

DODGE       _ 

RAM 

RAM 

RAM  _ 

RAM 

RAM - 

RAM 

RAM 

SHADOW. 

SHADOW 

SHADOW 

STRATUS 

STRATUS  „ 

TALON                   _ 

1994 
1994 
1995 
1995 
1996 
1997 
1998 
1999 
1999 
1992 
1993 
1994 
1998 
1999 
1995 
1993 

99V11500 
99V21400 
99V11500 

DODGE 

DODGE 

DODGE 

99V21400 
99V11500 
99V11500 

DODGE — 

99V11500 

DODGE _ 

DODGE 

DODGE 

DODGE 

DODGE 

DODGE 

DODGE 

99V11500 
99V19000 
99V21200 
99V21200 
99V21200 
99V24400 
99V24400 

EAGLE 

99V06600 

EAGLE 

VISION               . 

99V21500 

EAGLE 

VISION      „ 

1994  '          99V21500 

VISION    _ 

1995  1          99V21500 

FERRARI  

FERRARI             

550  - - 

550 

1997  1          98V26800 
1997  1          99V16600 

FORD 

AEHOSTAH    

1992  1           99V09400 

FORD - _ 

FORD _ 

CONTOUR - 

CONTOUR -.... 

CONTOUR 

CONTOUR ..„ 

CONTOUR 

CONTOUR „ 

CONTOUR  _ 

1996 
1996 
1997 

1998 
1998 
1998 

99V10300 
99V24700 

FORD .. - 

FORD i.„ - 

FORD 

FORD        

99V10300 
98V27000 
98V27000 
99V10300 

FORD 

1998            99V19400 

CONTOUR 

1998             99V24300 

CONTOUR 

1999  !           98V27000 

CONTOUR 

1999 
1999 
1990 
1991 
1992 
1992 

98V27000 

CONTOUR 

99V06000 

FORD                                                      

CROWN  VICTORIA  

98V32200 

FORD „ _ ~ 

FORD - - 

CROWN  VICTORIA „ 

CROWN  VICTORIA - 

CROWN  VICTORIA 

98V32200 
98V32200 

99V12400 

FORD                                 

CROWN  VICTORIA „...„ 

CROWN  VICTORIA 

1993  !          98V32200 

FORD                            ~ 

1993  1          99V12400 

FORD 

CROWN  VICTORIA             

1994  '           98V32200 

FORD      

CROWN  VICTORIA 

CROWN  VICTORIA 

CROWN  VICTORIA  

1995             98V32200 

FORD    _ 

1996             98V32200 

FORD                                                       .    

1997             98V32200 

FORD 

CROWN  VICTORIA - 

EXPEDITION      

1998  ;          98V32200 

FORD                                                     

1999            99V09900 

FORD 

FORD 

FORD                                                  .    . 

EXPLORER  - - - 

EXPLORER  - - - 

EXPLORER  

1998  1          99V16400 

1999  1          99V12300 
1999              99V16400 

FORD 

F250          

1999 
1999 
1999 
1999 
1998 
1998 

99V09300 

FORD                               

F2S0 - - _ 

F350 -.... 

F350 

MUSTANG - _ 

MUSTANG 

MUSTANG 

RANGER  

99V21900 

FORD _ 

FORD „_ _ 

FORD 

FORD _ 

99V09300 
99V21900 
99V06200 
99V06200 

FORD „ 

FORD 

1999            99V25000 
1998            99V20400 

FORD 

RANGER  

1999            99V20400 
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ANNEX  A.— FISCAL  YEAR  99  RECALLS  AFFECTING  VEHICLES  IMPORTED  BY  REGISTERED  IMPORTERS— Continued 


Model 


Year 


Recall  No. 


FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD „. 

FORD „ 

FREIGHTLINER 

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  „ 

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  

GMC  ...„ 

GMC  


HARLEY  DAVIDSON 
HARLEY  DAVIDSON 
HARLEY  DAVIDSON 
HARLEY  DAVIDSON 
HARLEY  DAVIDSON 
HARLEY  DAVIDSON 
HARLEY  DAVIDSON 
HARLEY  DAVIDSON  , 
HARLEY  DAVIDSON   , 
HARLEY  DAVIDSON  . 
HARLEY  DAVIDSON  , 
HARLEY  DAVIDSON   . 
HARLEY  DAVIDSON   . 
HARLEY  DAVIDSON   . 

HARLEY  DAVIDSON   . 

HARLEY  DAVIDSON   . 

HARLEY  DAVIDSON   . 

HARLEY  DAVIDSON  . 

HARLEY  DAVIDSON  . 

HARLEY  DAVIDSON   . 

HONDA  

HONDA 

HONDA  

HONDA  

HONDA  

HONDA 

HONDA 

HONDA „ 


TAURUS  

TAURUS  

TAURUS  

TAURUS  

TAURUS  

TAURUS  

TAURUS  

TAURUS  

TAURUS  

WINDSTAR  . 

WINDSTAR  . 

WINDSTAR  . 

WINDSTAR  . 

CENTURY  .. 

C3500  

G20 

JIMMY 

JIMMY 

JIMMY 

JIMMY 

JIMMY 

JIMMY 

JIMMY 

JIMMY 

JIMMY 

JIMMY 

SAFARI  

SAFARI  

SAFARI  

SAFARI  

SAFARI  

SAFARI  

SAFARI  

SIERRA  

SONOMA  

SONOMA  

SONOMA 

SONOMA  

SONOMA  

SONOMA  

SONOMA  

SONOMA  

SONOMA  

SUBURBAN  . 

FLHR  

FLHRCI  

FLHT 

FIKTCUI 

FLSTC  

FLSTF 

FISTS 

FtTHI 

FXD 

FXD 

FXDL 

FXDWG  

FXDWG  

FXDX  

FXDX  

FXST 

FXSTB  

FXSTC 

FXSTS 

SOFTAIL 

ACCORD  

ACCORD  

ACCORD  

CIVIC  

CIVIC  

avic 

CIVIC  

ODYSSEY  


1968 

j          98V32300 

1990 

98V32300 

1991 

98V32300 

1992 

98V32300 

1993 

98V32300 

1994 

98V32300 

1995 

98V32300 

1999 

98V28e00 

1999 

99V25000 

1996 

99V14700 

1997 

99V14700 

1998 

99V 14700 

1999 

99V 14700 

1997 

98V32600 

1994 

99Va2500 

1995 

99V12600 

1991 

99V 19300 

19B2 

99V19300 

1993 

99100600 

1993 

99V19300 

1994 

99100600 

1994 

•  99V19300 

1995 

99100600 

1995 

99V19300 

1996 

99(00600 

19S6 

99V19300 

1992 

99100600 

1993 

99100600 

1994 

99100600 

1995 

99100600 

1996 

99V00900 

1997 

99V00900 

1998 

99V00900 

1999 

9ev24200 

1991 

99V19300 

1992 

99V19300 

1993 

99V19300 

1994 

99100600 

1994 

99V19300 

1995 

99100600 

1996 

99V 19300 

1996 

99100600 

1996 

99  V 19300 

1994 

99V02500 

1999 

99V00300 

1999 

99V00300 

1999 

99V00300 

1999 

99V00300 

1999 

99V20000 

1999 

99V20000 

1999 

99V20000 

1999 

99V00300 

1999 

99V00300 

1999 

99V20000 

199S 

99V20000 

1999 

99V00300 

1999 

99V20000 

1999 

99V00300 

1996 

99V20000 

1989 

99V20000 

1998 

99V20000 

1998 

99V20000 

1999 

99V20000 

1990 

99V20000 

1987 

99V06900 

1998 

99V06900 

1999 

99V20300 

1996 

99E01500 

1997 

99E01500 

1996 

99E01S00 

1999 

99V20300 

1997 

99V06900 
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Annex  a.— Fiscal  Year  99  RECAas  Affecting  Vehicles  Imported  by  Registered  Importers— Continued 


HONDA  

HONDA  

HONDA  

HONDA  

HONDA  

HONDA  

HONDA  

HONDA  

HYUNDAI  

JAGUAR  

JEEP  

JEEP  

kenworth  .. 

kenworth  .. 
kenworth  .. 
land  rover 
land  rover 
land  rover 

LEXUS  

LEXUS  _. 

LINCOLN 

LINCOLN  .._.., 

LINCOLN  , 

LINCOLN  .._.., 

LINCOLN  

LINCOLN  

LINCOLN 


ODYSSEY   

ODYSSEY   ....; 

ODYSSEY  

ODYSSEY  .._ „ 

PRELUDE 

PRELUDE  

PRELUDE  

PRELUDE  

ACCENT  

XJ12 

GRAND  CHEROKEE 

WRANGLER 

T800 

T800 — 

^^900  „. 

RANGE  ROVER  

RANGE  ROVER  

RANGE  ROVER  

RX300  

RX300 

CONTINENTAL  

CONTINENTAL  

CONTINENTAL  

CONTINENTAL  

NAVIGATOR 

TOWN  CAR  


TOWN  CAR 

LINCOLN  ZZZII... i  TOWN  CAR  . 


LINCOLN  

LINCOLN  

LINCOLN  

LINCOLN  

LINCOLN  

LINCOLN  

LINCOLN  

LINCOLN  

MACK   

MAZDA  

MAZDA  

MAZDA  

MAZDA  

MAZDA  

MAZDA   

MAZDA  

MERCURY  .. 
MERCURY  .. 
MERCURY  .. 
MERCURY  .. 
MERCURY  .. 
MERCURY  .. 
MERCURY  .. 
MERCURY  .. 
MERCURY  .. 
MERCURY  ., 
MERCURY . 
MERCURY  ., 
MERCURY . 
MERCURY . 
MERCURY . 
MERCURY . 
MERCURY 
MERCURY . 
MERCURY . 
MERCURY . 


TOWN  CAR  . 
TOWN  CAR  . 
TOWN  CAR  . 
TOWN  CAR  . 
TOWN  CAR  . 
TOWN  CAR  . 
TOWN  CAR  . 
TOWN  CAR  . 
DM  


626. 


626 

MPV 

MPV 

MX6  

COUGAR 

GRAND  MARQUIS  . 
GRAND  MARQUIS  . 

MYSTIQUE  

MYSTIQUE  

MYSTIQUE  

MYSTIQUE  

MYSTIQUE  

MYSTIQUE  - 

MYSTIQUE  

MYSTIQUE  

SABLE  

SABLE  

SABLE  

SABLE  

SABLE  

SABLE  

SABLE  

SABLE  

SABLE  


NAVISTAR  _ \  4700 


NAVISTAR  

OLDSMOBILE 
PETERBILT  .... 
PETERBILT  .... 
PETERBILT  .... 
PETERBILT  .... 
PETERBILT  .... 


4900 

CUTLASS  , 

357 

357 

378 

379 

379 


Recall  No. 


1998 

99V06900 

1999 

99V 15700 

1999 

99V15800 

1999 

99V15900 

1996 

99V06900 

1997 

99V06900 

1998 

99V06900 

1999 

99V20300 

1995 

98V24500 

1994 

98V27100 

1999 

98V27600 

1999 

99V11700 

1998 

99V18100 

1999 

99V18100 

1998 

99V18100 

1995 

99V00700 

1996 

99V00700 

1997 

99V00700 

1999 

99V01100 

1999 

99V01200 

1990 

98V32300 

1992 

98V32300 

1993 

98V32300 

1994 

98V32300 

1999 

99V09900 

1990 

98V32200 

1991 

98V32200 

1992 

98V32200 

1992 

99V12400 

1993 

98V32200 

1993 

99V12400 

1994 

98V32200 

1995 

98V32200 

1996 

98V32200 

1997 

98V32200 

1998 

98V32200 

1998 

99V01400 

1995 

98V24900 

1996 

98V24900 

1997 

98V24900 

1998 

98V24300 

2000 

99V17100 

2000 

99V19100 

1996 

98V24900 

1999 

99V22600 

1992 

99V 12400 

1993 

99V12400 

1996 

99V10300 

1996 

99V24700 

1997 

99V10300 

1998 

98V27000 

1998 

98V27000 

1998 

99V10300 

1998 

99V19400 

1998 

99V24300 

1986 

98V32300 

1988 

98V32300 

1989 

98V32300 

1990 

98V32300 

1992 

98V32300 

1993 

98V32300 

1994 

98V32300 

1995 

1    98V32300 

1999 

]    99V25000 

1996 

99V03300 

1997 

99V03300 

1995 

98V30600 

1998 

99V18100 

1999 

99V18100 

1996 

99V18100 

1998 

99VI8100 

1999 

99V18100 
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ANNEX  A.— FISCAL  Year  99  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers— Continued 


PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  , 

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PLYMOUTH  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PREVOST 

PREVOST 

SAAB  

SUBARU  

SUBARU  

VOLKSWAGEN 
VOLKSWAGEN 
VOLKSWAGEN 
VOLKSWAGEN 
VOLKSWAGEN 
VOLKSWAGEN  . 

VOLVO   

VOLVO   

VOLVO  

VOLVO  

VOLVO   

VOLVO   

VOLVO  


Make 


Model 


BREEZE  

BREEZE  

GRAND  VOYAGER  . 
GRAND  VOYAGER  . 
GRAND  VOYAGER  . 
GRAND  VOYAGER  . 
GRAND  VOYAGER  . 
GRAND  VOYAGER  . 
GRAND  VOYAGER  . 
GRAND  VOYAGER  . 

NEON  

PROWLER 

SUNDANCE 

SUNDANCE 

SUNDANCE 

VOYAGER  

VOYAGER  

VOYAGER  

VOYAGER 

VOYAGER 

VOYAGER 

VOYAGER 
VOYAGER 
BONNEVILLE  . 
BONNEVILLE 
FIREBIRD 
GRAND  AM 
GRAND  PRIX  .. 

MONTANA  

SUNFIRE  

SUNFIRE  

SUNFIRE  

H3-45  

H3-4S  

9000 

LEGACY  

LEGACY 

JETTA 

JETTA „. 

PASSAT 

PASSAT 

PASSAT  

PASSAT 

850 

AUTOCAR  ...... 

S70  

S70  

V70 

V70  

V70  


Recall  No 


1998 

99V24400 

1999 

99V24400 

1991 

99V18900 

1992 

99V18900 

1993 

99V11300 

1993 

99  VI 8900 

19M 

99V11300 

1995 

99V11300 

1996 

99V21600 

1999 

99V11600 

1996 

99V00100 

1999 

99V24500 

1992 

99V21200 

1993 

99V21200 

1994 

99V21200 

1991 

99V18900 

1982 

99V18900 

1903 

99V11300 

1993 

99V18900 

1994 

99V11300 

1995 

99V11300 

1996 

99V21600 

1999 

99V11600 

1999 

99V07200 

1999 

99V08900 

1999 

99V23900 

1999 

98V32000 

1995 

9eV30600 

1999 

99V07100 

1996 

98V31900 

1997 

98V31900 

1999 

99V21800 

1999 

98V23900 

1999 

99V09200 

1994 

99V10900 

1998 

99V04000 

1999 

99V04000 

1999 

99V02200 

1999 

99V2S100 

1986 

99V13100 

1998 

9gV24S00 

1989 

99V13100 

1989 

99V24800 

1997 

99V23500 

1996 

99V07B0O 

1998 

99V23500 

1898 

99V23600 

1998 

98V25400 

1998 

99V23500 

1998 

99V23600 

in?  Doc.  99-31971  Filed  12-8-99;  8:45  ami 

eiLUNG  COOE  4910-6S-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docks!  No.  NHTSA-99-6S2S] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1994 
Saab  9000  Passenger  Cars  Are  Eligible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 


ACTKM:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994  Saab 
9000  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  a  1994  Saab 
9000  passenger  car  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  lo 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 


sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  die  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  Januan'  10.  2000. 

AOOflESSES:  Comments  should  refer  lo 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401 ,  400 
Sevendi  St..  SW,  Washington,  IX; 
20590.  [Docket  hours  are  from  9  am  to 
5  pmi. 

FOR  FURTHER  INFORMATKM  COtlTACT: 

George  Entwistle,  Office  of  Vehicle 
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Safety  Compliance,  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  INFOflMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  Importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  »rho  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale. 
Petmsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether  a 
1994  Saab  9000  passenger  car  is  eligible 
(or  importation  into  the  United  States. 
The  vehicle  which  Champagne  believes 
is  substantially  similar  is  the  1994  Saab 
9000  passenger  car  that  was 
manufactured  for  importation  into,  and 
sale  in.  the  United  States  and  certified 
by  its  manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1994 
Saab  9000  to  its  U.S.-certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U. S.  certified 
1994  Saab  9000.  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 
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Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1994  Saab  9000  is 
identical  to  its  U.S.  certified  counterpart 
with  respect  to  compliance  with 
Standard  Nos.  102  Transmission  Shift 

Lever  Sequence 103  Defrosting 

and  Defogging  Systems.  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses.  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Bell 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  vehicle  conforms  to  the  Bumper 
Standard  found  at  49  CFR  Part  581. 
Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  to  show 
distance  in  miles  and  speed  in  miles  per 
hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies;  (h)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  high  mounted  stop 
lamp  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  fleorvieiv Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seal  belt  in  the  driver's  position. 


or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor:  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer:  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  with  U.S.- 
model  components  on  vehicles  that  are 
not  already  so  equipped.  The  petitioner 
states  that  the  vehicle  is  equipped  with 
combination  lap  and  shoulder  belts  that 
adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  at  the  front  outboard 
seating  positions,  with  combination  lap 
and  shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  the  rear 
outboard  seating  positions,  and  with  a 
lap  belt  in  the  rear  center  designated 
seating  position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
door  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line. 

The  petitioner  also  states  that  all 
vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  they  are 
equipped  with  anti-theft  devices  in 
compliance  with  the  Theft  Prevention 
Standard  found  in  49  CFR  Part  541  and 
modified  if  necessary. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL.-401, 
400  Seventh  St..  SW.  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pmj.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  301411a)lll(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  an:  December  6. 1999. 
Mariljnuw  lacobs. 

Director.  Office  of  Vehicle  Safety  Compliance. 
|FR  Doc  99-31972  Filed  12-8-99;  8:45  am] 
BIUINO  COOC  W10-O-P 


DEPARTMENT  OF  TRANSPORTA'HON 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6009;  Notice  2) 

W.F.  Mickey  Body  Company,  inc., 
Grant  of  Application  for  Decision  of 
Inconsequential  NoncompHance 

W.F.  Mickey  Body  Company.  Inc. 
(Mickey  Body),  a  manufacturer  of 
trailers  (beverage  bodies,  van  bodies, 
and  vending  bodies),  is  a  corporation 
organized  under  the  laws  of  the  Stale  of 
North  Carolina  with  its  principal  place 
of  business  located  in  High  Point,  North 
Carolina.  Mickey  Body  has  determined 
that  its  tire  and  rim  label  information, 
on  some  units,  is  not  in  full  compliance 
with  49  CFR  571.120,  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
120.  "Tire  Selection  and  Rims  for 
Vehicles  Other  Than  Passenger  Cars." 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573,  "Defect 
and  Noncompliance  Reports."  Mickey 
Body  has  also  applied  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301— 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  August  16,  1999,  in  the 
Federal  Register  (64  FR  44575).  NHTSA 
received  no  comments  on  this 
application  during  the  30-day  comment 
period. 

Paragraph  S5.3  of  FMVSS  No.  120 
slates  that  each  vehicle  shall  show  the 
information  specified  on  the  tire 
information  level  in  both  English  and 
metric  units.  The  standard  also  shows 
an  example  of  the  prescribed  format. 

After  the  requirement  went  into  effect 
on  March  14. 1996.  from  that  dale  to 
March  1999,  Mickey  Body 
manufactured  approximately  2.464 
beverage  trailers.  4,222  beverage  bodies. 
5.822  van  bodies,  and  472  vending 
bodies  that  do  not  meet  the 
requirements  stated  in  the  standard.  The 
certification  label  affixed  to  these 
Mickey  Body's  imits  pursuant  to  Part 
567  failed  to  comply  with  SS.3  of 
FMVSS  No.  120  because  of  the  omission 
of  metric  measurements,  and  Mickey 
Body  did  not  separately  provide  the 
metric  measurements  on  another  label, 
an  alternative  allowed  by  FMVSS  No. 
120.  The  use  of  metric  measurements  is 
required  by  FMVSS  No.  120,  pursuant 
to  Federal  Motor  Vehicle  Safet\' 
Standards:  Metric  Conversion,  50  FR 
13639.  published  on  March  14,  1995, 
and  effective  on  March  14. 1996. 


Mickey  Body  supports  its  application 
for  inconsequential  noncompliance  with 
the  following  relevant  statements: 

1.  NHTSA  nas  previously  granted  an 
exemption  for  inconsequential 
noncompliance  |to  Dorsey  Trailers.  Inc.] 
under  circumstances  virtually  identical 
to  (Mickey  Body's)  present  case. 

2.  The  omission  of  the  metric  data 
from  Mickey  Body's  certification  label  is 
highly  unlikely  to  have  any  effect 
whatsoever  on  motor  vehicle  safety. 

3.  Mickey  Body  currently  includes  a 
certification  label  that  expresses  the 
GVWR  and  GAWR  in  both  English  and 
metric  units. 

4.  Mickey  Body  is  not  aware  of  any 
accident  that  was  allegedly  caused  by 
the  omission  of  metric  measurements 
from  a  certification  label. 

The  purpose  of  labeling  requirements 
in  S5.3.  Label  Information,  of  FMVSS 
No.  120  is  to  provide  safe  operation  of 
vehicles  by  ensuring  that  those  vehicles 
are  equipped  with  tires  of  appropriate 
size  and  load  rating,  and  rims  of 
appropriate  size  and  type  designation. 
Section  5164  of  the  Omnibus  Trade  and 
Competitiveness  Act  (Pub.  L.  100-418) 
makes  it  the  United  States  policy  that 
the  metric  system  of  measurement  is  the 
preferred  system  of  weights  and 
measures  for  U.S.  trade  and  commerce. 
On  March  14,  1995,  NHTSA  published 
in  the  Federal  Register  (60  FR  13693) 
the  final  rule  that  metric  measiuements 
be  used  in  S5.3  of  FMVSS  No.  120.  The 
effective  date  for  this  final  rule  was 
March  14.  1996. 

Paragraph  S5.3.2  slates  that  each 
vihicle  shall  show  the  appropriate 
GVWR,  GAWR,  and  the  recommended 
cold  inflation  pressure  in  metric  and 
English  units.  This  information  must 
appear  either  on  the  certification  label 
or  a  tire  information  label,  lettered  in 
block  capitals  and  numerals  not  less 
than  2.4  millimeters  high,  and  in  the 
prescribed  format. 

The  agency  agrees  vrith  Mickey  Body 
that  the  label  on  these  trailers  is  likely 
to  achieve  the  safety  purpose  of  the 
required  label.  The  vehicle  user  will 
have  the  correct  safety  information 
without  the  metric  conversion  in  the 
prescribed  location.  First,  all  the  correct 
English  unit  information  required  by 
FMVSS  No.  120  is  provided  on  the  ' 
certification  label.  Second,  the 
information  contained  on  the  label  is  of 
the  correct  size.  Third,  the  information 
contained  on  the  label  is  in  the 
prescribed  format. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  its  application  is  granted. 


and  the  applicant  is  exempted  from 
providing  the  notification  of  the 
noncompliance  that  is  required  by  49 
U.S.C.  30118,  and  bom  remedying  the 
noncompliance,  as  required  by  49 
U.S.C.  30120. 

(49  U.S.C.  30118,  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on:  December  6.  1999. 
Stephen  K.  Kralzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Slandanls.  ^ 

IFR  Doc.  99-31973  Filed  12-8-M:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  ComptroHer  of  iha 
Curref>cy 

[Docket  No.  9»-181 
Operating  SubsiMary  Notice 

agency:  Office  of  the  Comptroller  of  the 

Currency.  Treasury. 

ACTION:  Notice  and  request  for  public 

comment  on  an  operating  subsidiary 

application. 

SUMMARY:  The  Office  of  the  Comptroller 

of  the  Currency  (OCC)  requests  public 
comment  concerning  an  application 
filed  by  First  Tennessee  Bank,  N.A.. 
Memphis.  Teimessee  (First  Tennessee 
Bank)  to  expand  the  activities  of  its 
operating  subsidiary.  First  Tennessee 
Securities  Corporation  (FTSC).  to 
underwrite  and  deal  in.  to  a  limited 
extent,  all  types  of  debt  and  equity 
securities  (other  than  ownerslup 
interests  in  open-end  investment 
companies). 

DATES:  Comments  should  be  submitted 
by  January  10.  2000. 
ADDRESSES:  Written  comments 
regarding  the  application  should  be 
submitted  to  the  Office  of  the 
Comptroller  of  the  Cturenc)'. 
Communications  Division,  Docket  No. 
99-18.  250  E  Street.  SW,  Washington. 
DC  20219.  In  addition,  comments  may 
be  sent  by  facsimile  transmission  lo  fax 
number  (202)  874-5274  or  by  internet 
mail  lo  regs.commenls«occ.tieas.gov.  A 
copy  of  the  application  and  comments 
received  will  be  available  for  inspection 
and  copying  at  the  OCC's  Public 
Reference  Room.  250  E  Street,  SW. 
Washington.  DC  20219.  Appointments 
to  inspect  the  application  and  review 
any  comments  received  can  be  made  by 
calling  (202)  874-5043 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Kirby.  Senior  Attorney,  Securities  and 
Corporate  Practices  Division.  (202)  874- 
5210.  or  Stephen  Lybarger.  NBE— 
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Licensing  Expert.  Bank  Organization 
and  Structure.  (202)  874-5060. 
SUPPLEMENTARY  INFORMATION:  First 
Tennessee  Bank  has  applied  to  the  OCC. 
pursuant  to  12  CFR  5.34(f).  to  expand 
the  activities  of  its  operating  subsidiary. 
FTSC.  to  underwrite  and  deal  in.  on  a 
limited  basis,  all  types  of  debt  and 
equity  securities  (other  than  ownership 
interests  in  open-end  investment 
companies). 

FTSC  ciurenUy  is  authorized  to 
underwrite  and  deal  in.  to  a  limited 
extent,  municipal  revenue  bonds  and  to 
engage  in  certain  bank  permissible 
activities,  including  the  following: 

(1)  Arranging  commercial  mortgage 
loans  for  First  Tennessee  Bank  and 
outside  customers,  including  long-term, 
fixed  rate  commercial  real  estate  loans 
extended  by  life  insurance  companies 
and  securitizing  such  loans: 

(2)  Engaging  in  private  placements  of 
corporate  debt  securities,  trust  preferred 
se(:urities,  and  leases,  including 
structuring,  documenting,  and  placing 
fixed  rate  secured  and  unsecured  term 
debt,  fixed  rale  subordinated  debt,  and 
fixed  rate  mezzanine  debt  for 
commercial  customers,  as  well  as 
engaging  in  large  lease  transactions  and 
loan  syndications  and  participations; 

(3)  Providing  advisory  services  in 
connection  with  mergers  and 
acquisitions  activities,  including 
valuations,  acquisitions,  and  sales  such 
as  the  acquisition  or  marketing  of 
branches  for  financial  institutions; 

(4)  Buying  and  selling  all  types  of 
securities  on  an  agency  or  "riskless 
principal"  basis; 

(5)  Engaging  as  principal  in  investing 
and  trading  activities  in  bank  eligible 
securities; 

(6)  Advising,  structiiring,  arranging 
and  executing  transactions,  as  agent  or 


principal,  with  respect  to  derivative 
instruments; 

(7)  Underwriting,  dealing,  trading, 
investing  and  public  finance  activities 
in  bank  eligible  securities,  including 
securities  of  states  and  political 
subdivisions  thereof  which  meet  the 
definition  of  general  obligation 
securities  as  defined  by  the  CX!;C;  and 

(8)  Securitizing  and  selling  pools  of 
consumer-receivable  loans,  including 
credit  card  loans,  auto  loans,  home 
equity  lines  of  credit,  and  1-4  family 
residential  mortgages,  and  buying  and 
selling  securitized  assets. 

Decision  of  the  Comptroller  of  the 
Currency  on  the  Application  of  First 
Tennessee  Bank,  N.A..  Memphis,  TN  To 
Establish  an  Operating  Subsidiary 
(April  12,  1999),  OCC  Conditional 
Approval  No.  309,  Interpretations  and 
Actions,  May  1999,  Vol.  12,  No.  5 
("First  Tennessee  Decision") 

Under  12  CFR  5.34(f),  the  OCC  may 
permit  a  national  bank  to  conduct  an 
activity  through  its  operating  subsidiary 
that  is  different  from  that  permissible 
for  the  parent  national  bank,  subject  to 
the  additional  requirements  specified  in 
12  CFR  5.34(f),  if  the  OCC  concludes 
that  the  activity  is  part  of  or  incidental 
to  the  business  of  banking  or  is 
permitted  under  other  statutory 
authority. 

In  considering  the  proposed  activity, 
the  OCC  will  consider  the  particular 
activity  at  issue  and  will  weigh; 

(1)  The  form  and  specificity  of  the 
restriction  applicable  to  the  parent  bank; 

(2)  Why  the  restriction  applies  to  the 
parent  bank;  and 

(3)  Whether  it  would  frustrate  the 
purpose  underlying  the  restriction  on 
the  parent  bank  to  permit  a  subsidiary 


of  the  bank  to  engage  in  the  particular 
activity. 

The  OCC's  evaluation  of  these  factors 
will  also  take  into  account  the  safety 
and  soundness  implications  of  the 
activity  for  the  operating  subsidiary  and 
the  parent  national  bank,  the  regulatory 
safeguards  that  apply  to  the  operating 
subsidiary  and  to  the  activity  itself,  any 
conditions  that  may  be  imposed  in 
conjunction  with  an  application 
approval,  and  any  additional 
undertakings  by  the  bank  or  the 
operating  subsidiary  that  address  the 
foregoing  factors. 

For  activities  not  previously  approved 
by  the  OCC.  the  OCC  provides  public 
notice  and  opportunity  for  comment  on 
the  application  by  publishing  notice  of 
the  application  in  the  Federal  Register. 
In  publishing  notice  of  the  application, 
the  OCC  does  not  take  a  position  on 
issues  raised  by  the  proposal.  Notice  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  and  does  not  represent  a 
determination  by  the  OCC  that  the 
proposal  meets,  or  is  likely  to  meet,  the 
criteria  outlined  above.  Interested 
parties  are  invited  to  comment  on  any 
aspect  of  the  application.' 

Dated:  November  17.  1999. 

|ohn  D.  Hawke,  |r., 

Comptroller  of  the  Currency. 

[PR  Doc  99-31960  Filed  12-8-99;  8:45  am) 
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'  The  OCC  notes  that  the  Bank's  proposal  will  be 
permissible  under  the  standards  of  the  recently 
enacted  Gramm-Leach-Bliley  Act  ("G-L-B  Act"). 
The  Bank  meets  (and  where  applicable,  all  its 
insured  depositon,'  institution  affiliates  meet)  the 
standards  set  forth  in  section  121  of  the  G-L-B  Act 
for  a  national  bank  to  have  a  "financial  subsidiary" 
engaged  in  the  types  of  activities  that  include  those 
proposed  by  the  Bank.  Section  121  of  the  Act  will 
become  effective  March  1 1 .  2000. 


Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnale  documeni  categories 
elsev^here  in  the  issue 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

Correction 

In  notice  document  99-31548 
beginning  on  page  68100.  in  the  issue  of 
Monday.  December  6.  1999,  make  the 
following  correction: 

On  page  68100,  in  the  third  column, 
in  the  paragraph  designated  Comments:. 
in  the  fourth  hne,  '[insert  date  30  days 
after  date  of  pubUcation  in  the  Federal 


Register]"  should  read  "January'  5, 
2000". 

IFR  Doc  C9-31548  Filed  12-8-99:  8:45  am) 

B1LUNG  CODE  1S05-01-4 

DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 


[INS  No.  2028-99) 

Direct  Mail  Program  for  Persons  on 
Active  Duty  in  the  Armed  Forces  of  the 
United  States  Filing  Form  N-400  With 
the  Service  Center  in  Lincoln,  NE 

Correction 

In  notice  document  99-31310 
beginning  on  page  67323  in  the  issue  of 
Wednesday.  December  1, 1999,  make 
the  following  correction: 

On  page  67323,  in  the  third  column, 
in  the  third  paragraph,  in  the  first  Hne. 
"[Insert  date  of  publication  in  the 


Federal  Register  I."  should  read 
"December  1.  1999". 

IFR  Doi .  C9-,11310  Filed  12-8-99:  8:45  am) 
BILUNGCOOE  ISOS-ffl-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Ch.  II 

Release  Nos.  33-7739,  34-41874.  35-27074 
39-2375.  IC-24007.  IA-1826.  File  No.  57-20- 
99 

Regulatory  Flexibility  Agenda 

Corr^ctiorr 

In  the  Semi-annual  Regulatory 
Agenda,  proposed  rule  document  99- 
24751.  appearing  on  page  65504.  in  the 
issue  of  Monday.  November  22.  1999, 
make  the  following  correction: 

On  page  65504.  in  the  first  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 

(FR  Doc  C9-24751  Filed  12-8-99:  8:45  am) 
BILUHG  CODE  1S05-01-0 


Thursday 
December  9,  1999 


Part  II 


Department  of 
Transportation 


^  ^^  Office  of  the  Secretary 


49  CFR  Part  40 

Procedures  for  Transportation  Woricplace 
Drug  and  Alcohol  Testing  Programs; 
Proposed  Rules 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Pari  40 
(Docket  OST-99-6578] 
Rm210S-AC49 

Procedures  tor  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 

agency:  Office  of  the  Secretary.  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of 
Tran-sportation  proposes  to  revise  its 
drug  and  alcohol  testing  procedures 
regulation.  The  purposes  of  the  revision 
are  to  make  the  organization  and 
language  of  the  regulation  clearer,  to 
incorporate  guidance  and 
interpretations  of  the  rule  into  its  text, 
and  to  update  the  rule  to  include  new 
provisions  responding  to  changes  in 
technology,  the  testing  industry,  and  the 
Department's  program. 
DATES:  Comments  should  be  received  by 
April  7.  2000.  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk.  Attn:  Docket  No.  OST-99- 
6578.  Department  of  Transportation.  400 
7th  Street.  SW..  Room  PL401. 
Washington  DC.  20590.  For  the 
convenience  of  persons  wishing  to 
review  the  docket,  it  is  requested  that 
comments  be  sent  in  triplicate.  Persons 
wishing  their  comments  to  bo 
acknowledged  should  enclose  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  docket  clerk  will 
date  stamp  the  postcard  and  return  it  to 
the  sender.  Comments  may  be  reviewed 
at  the  above  address  from  9:00  a.m. 
through  5:30  p.m.  Monday  through 
Friday.  Commenters  may  also  submit 
their  comments  electronically. 
Instructions  for  electronic  submission 
may  be  found  at  the  following  web 
address;  http://dms.dot.gov/submil/.. 
The  public  may  also  review  docketed 
comments  electronically  The  following 
web  address  provides  instructions  and 
access  to  the  DOT  electronic  docket; 
http://dms.dot.gov/search/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bernstein.  Director,  Office  of  Drug 
and  Alcohol  Policy  and  Compliance 
(ODAPC).  400  7th  Street.  SW..  Room 
10403,  Washington  DC,  20590,  202- 
366-3784  (voice).  202-366-3897  (fax), 
or  mary.bemsteinviost.dot.gov  (e-mail); 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  400  7lh  Street,  SW.,  Room 
10424.  Washington  DC.  20590.  202- 
366-9306  (voice).  202-366-9313  (fax). 


or  bob.ashbY®ost.dot.gov  (e-mail);  or 
Jim  L.  Swart,  Drug  and  Alcohol  Policy 
Advisor,  Office  of  Drug  and  Alcohol 
Policv  and  Compliance  (ODAPC),  400 
7th  Street,  SW  ,  Room  10403. 
Washington  DC,  20590,  202-366-3784 
(voice).  202-366-3897  (fax),  or 
jim.swart@ost.dot.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Transportation 
first  published  its  drug  testing 
procedures  regulation  (49  CFR  Part  40) 
on  November  21.  1988  (53  FR  47002).  as 
an  interim  final  rule.  The  rule  was  based 
on  the  Department  of  Health  and 
Human  Services  (HHS)  guidelines  for 
Federal  agency  employee  drug  testing, 
with  some  adaptations  for  the 
transportation  workplace  drug  testing 
program.  The  Department  published  a 
final  rule  responding  to  comments  on 
the  interim  nile  a  year  later  (54  FR 
49854;  December  1.  1989). 

The  Department  added  alcohol  testing 
procedures  to  Part  40  in  a  February  15. 
1994.  final  rule  (59  FR  7340).  This  rule 
also  modified  drug  testing  procedures 
pertaining  to  split  samples.  Since  that 
time,  the  Department  has  amended 
specific  provisions  of  Part  40  on  various 
occasions  (e.g.,  with  respect  to  non- 
evidential  alcohol  screening  devices, 
"shy  bladder "  procedures). 

In  the  10  years  since  Part  40  was  first 
published,  the  Department  has  issued  a 
large  volume  of  guidance  and  over  100 
written  interpretations,  as  well  as  a 
significant  amount  of  informal  advice. 
Most  of  this  material  has  not  been 
incorporated  into  the  regulatory  text. 
There  have  been  changes  in  testing 
technology,  the  structure  of  the  drug 
and  alcohol  testing  business,  and  the 
functioning  of  the  Department's  drug 
and  alcohol  testing  programs,  making  it 
desirable  to  update  some  regulatory 
provisions.  Because  the  rule  was 
originally  based  on  that  of  another 
agency,  there  are  some  provisions  that 
never  were  a  clo.sc  fit  for  the 
Department's  programs.  Moreover,  the 
rule's  organization  and  language  do  not 
meet  the  objectives  of  the  Clinton 
Administration's  current  "Plain 
Language"  policies.  Under  section  610 
of  the  Regulators  Flexibility  Act. 
agencies  are  directed  to  review  existing 
rules  from  time  to  time  with  an  eye  to 
their  effects  on  small  businesses  and 
other  small  entities 

For  all  these  reasons,  the  Department 
decided  to  review  Part  40.  As  a  first 
step,  we  issued  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on  April 
29. 1996  (61  FR  18713).  asking  for 
suggestions  for  change  in  the  rule.  We 


received  30  comments  in  response  to 
this  ANPRM 

Organization  of  Draft 

Perhaps  the  first  thing  readers  will 
notice  about  this  proposal  is  that  Part  40 
has  been  thoroughly  restructured,  with 
subparts  organized  by  subject  matter 
area.  Compared  to  the  present  rule,  the 
text  is  divided  info  many  more  sections, 
with  fewer  paragraphs  each  on  average, 
to  make  it  easier  to  find  regulatory 
provisions.  The  proposal  uses  a 
question-answer  format,  with  language 
specifically  directing  particular  pRrties 
to  take  particular  actions  (e.g..  "As  an 
MRO.  you  must .  .  .").  We  have  also 
tried  to  express  the  (admittedly 
sometimes  technical)  requirements  of 
the  rule  in  plain  language.  The 
Department  seeks  conunent  on  the 
clarity,  format,  and  style  of  the  NPRM 
and  solicits  suggestions  for  improving  it. 

Noteworthy  Substantive  Changes 
Proposed 

The  following  section  of  the  preamble 
lists  the  NPRM's  most  noteworthy 
proposed  substantive  changes  from  the 
existing  rule  and  briefly  states  the 
reasons  for  them. 

Interpretations/Exemptions 

To  avoid  confusion  and  the 
possibility  of  overlapping  or 
contradic-tory  guidance.  §40.5  spells  out 
specifically  the  sources  and  dates  of 
authoritative  guidance  of  the  proposed 
rule.  Guidance  would  come  from  the 
Office  of  the  Secretary  (OST).  either 
ODAPC  or  General  Counsel's  office.  It 
could  later  be  incorporated  in  written 
guidance  issued  by  the  DOT  agencies, 
though  it  would  be  identified  as 
ODAPC/General  Couiuel's  office 
guidance.  Since  this  proposal  is 
intended  to  load  to  a  revised  regulation, 
the  language  states  that  only  post- 
issuance  guidance  or  interpretations  are 
valid,  since  earlier  materi^  pertains  to 
the  old  version  of  the  rule.  ODAPC 
intends  to  follow  a  practice  of  putting 
new  Part  40  interpretations  and 
guidance  on  the  DOT  Web  site  for  users' 
convenience. 

This  is  an  OST  rule.  Therefore, 
anyone  wanting  an  exemption  from  it 
would  use  the  procedures  and  standards 
of  49  CFR  Part  5 ,  OST's  rulemaking 
procedures.  These  procedures,  rather 
than  those  of  any  of  the  DOT  agencies, 
would  apply  to  such  a  request.  The 
proposed  section  spells  out  the  long- 
standing procedures  of  Part  5  for 
granting  an  exemption.  These  standards 
are  intended  to  preclude  "rulemaking 
by  exemption,"  which  is  contrary  to 
good  rulemaking  practice  and  the 
Administrative  Procedure  Act. 


Service  Agent  Assurance 

Proposed  §40,11  includes  new 
provisions  that  call  for  both  regulated 
employers  and  their  sen'ice  agents  to 
sign  a  contract  provision  committing 
them  to  compliance  with  Part  40 
provisions.  "Service  agent"  is  a  new 
term,  intended  to  encompass 
participants  in  the  testing  process  other 
than  emploj'ers  themselves  (e.g., 
medical  review  officers  (MROs), 
substance  abuse  professionals  (SAPs), 
collectors,  laboratories,  third-party 
administrators).  The  Department  is 
using  "service  agent"  as  a  working  term 
for  this  collecUon  of  participants  who 
provide  testing-regulated  services  to 
employers.  The  Department  invites 
suggestions  for  other  terms  for  this 
group  of  service  providers, 

AfflC  Procedures 

In  response  to  a  comment  from  the 
Nuclear  Regulatory  Commission  (NRC), 
the  proposed  rule  would  permit  an 
entity  which  has  employees  covered  by 
both  DOT  and  NRC  testing  requirements 
to  use  either  agency's  procedural 
requirements. 

Prohibition  of  Additional  Testing 

This  section  places  a  number  of  long- 
standing DOT  interpretations  into  the 
regulatory  text.  It  proposes  to  say  that 
there  must  be  a  firewall  between  DOT 
and  non-DOT  tests,  which  extends  to 
the  use  of  Federal  forms  for  non-DOT 
tests.  Tests  not  expressly  authorized  by 
DOT  rules  on  "DOT  specimens"  are 
forbidden  [e.g.,  tests  for  additional 
drugs,  DNA  tests).  Nor  can  anyone  take 
into  account  an  unauthorized  test  (e.g., 
in  a  situation  in  which  an  employee 
with  a  positive  lest  obtains  a  test  result 
from  his  own  doctor  that  he  attempts  to 
use  in  a  grievance  proceeding). 

The  rule  text  omits  current  language 
permitting  testing  of  additional  (£ugs 
with  DOT  and  HHS  regulatory  consent. 
HHS  has  never  authorized  any 
additional  drugs.  If  additional  drugs  are 
authorized,  the  Department  can  amend 
the  rule  at  that  time. 

Collector  Training 

While  current  Part  40  has  specific 
training  requirements  for  screening  test 
technicians  (STTs)  and  breath  alcohol 
technicians  (BATs)  in  the  alcohol 
testing  program,  it  does  not  have 
analogous  requirements  for  drug  testing 
collectors.  The  Department  is  also  aware 
that  mistakes  in  the  collection  process 
are  generally  regarded  as  being  a 
common  cause  of  problems  in  the  drug 
testing  process.  Consequently,  the 
Department  proposes  in  §40.33  that 
collectors  read  and  understand  DOT 
rules  and  guidance  concerning 


collections,  demonstrate  proficiency  by 
completing  three  consecutive  error-free 
trial  collections,  and  receive  retraining 
as  needed.  The  Department  seeks 
comment  on  whether  self-instnirtion  Is 
adequate  for  this  purpose  or  whether 
more  formal  training  should  be  required 
{e.g.,  a  specified  course  with  a 
certification  requirement,  as  is  the  case 
for  STTs  and  BATs), 

In  this  and  several  other  contexts,  we 
propose  to  require  individuals  who  are 
training  or  evaluating  participants  in  the 
testing  process  to  be  "sufficiently 
knowledgeable"  about  testing 
requirements  and  procedures.  We 
recognize  that  this  term  does  not 
precisely  define  the  experience  and 
information  the  individual  must 
possess.  Our  aim  in  using  this  language 
is  to  ensure  that  people  involved  in  the 
training  process  know  what  they  need  to 
know  to  judge  fairly  whether  a  collector. 
BAT,  etc.  has  grasped  the  essentials  of 
the  function.  It  is  not  our  intent, 
however,  to  require  formal  instruction 
or  a  standard  curriculum  for  trainers. 
Doing  so  could  increase  costs  and  make 
the  program  unnecessarily  rigid.  We 
seek  comment  on  whether  a  different 
term  or  other  requirements  would  be 
appropriate  in  this  area. 

Drug  Testing  Forms  and  Materials 

The  NPRM  proposes  (§§  40.47  and 
40.49)  that  no  one  can  use  a  DOT  drug 
testing  form  for  a  non-DOT  test  or  vice- 
versa.  However,  because  obtaining  a  test 
result  is  the  more  important  factor,  use 
of  a  non-DOT  form  for  a  DOT  test  is,  in 
cases  where  a  look-alike  form  is  used,  a 
correctable  error  in  the  testing  process. 
Collectors  also  must  use  a  testing  kit 
conforming  to  DOT  requirements  (see 
Appendix  A  for  additional  information 
on  the  kit).  This  proposal  is  based  on 
our  experience  and  a  thorough  review  of 
testing  kits  by  DOT  staff.  The 
Department  also  seeks  comment  on 
what,  if  any,  additional  security 
measures  would  be  appropriate  for 
testing  materials  and  supplies.  The 
proposal  (§40,45(e))  also  would 
continue  existing  policy  that  foreign 
employers  can  use  foreign-language 
versions  of  the  forms  (e.g.,  Spanish  in 
Mexico,  French  in  Canada).  Should  U.S. 
employers  also  be  permitted  to  use  these 
or  other  foreign-language  versions  of  the 
forms?  If  this  is  allowed,  additional 
questions  may  arise  (e.g.,  should  a 
foreign-language  form  be  used  only 
when  both  collector  and  employee 
understand  the  language?). 

HHS  is  presently  revising  that  form 
and  has  published  it  for  public 
comment  in  a  Notice  of  Proposed 
Revision  in  the  Federal  Re^ster 
[November  15.  1999  (Volume  64. 


Number  219)1.  We  will  not  publish,  in 
this  NTRM,  copies  of  the  HHS-proposod 
Federal  Drug  Testing  Cu.stody  and 
Control  Form  (CCF)  or  the  CCF 
currently  in  use.  (Nor  will  we  publish 
the  Breath  Alcohol  Testing  Form 
(BATF)  currently  in  use.) 

Electronic  Records  and  Signatures 

From  time  to  time,  interested  parties 
have  raised,  and  the  Department  has 
sought  comment  about,  the  potential  use 
of  electronic  records  and  signatures  in 
the  DOT  drug  and  alcohol  testing 
program.  The  regulatory  text  of  this 
NPRM  does  not  make  any  new 
proposals  in  this  area.  Howe\'er.  the 
Department  is  willing  to  consider  ideas 
that  would,  to  a  greater  degree  than  is 
ciurently  the  case,  permit  the  use  of 
electronic  records  and  signatures  in  the 
program. 

We  are  also  aware  that  other  Federal 
agencies  have  taken  steps  to  encourage 
greater  use  of  electronic  records  and 
signattires.  For  example,  the  Food  and 
Drug  Administration  (FDA)  issued  rules 
to  this  effect  (62  FK  13430;  March  20, 
1997).  The  FDA  rules  authorize 
electronic  signatures  in  many 
documents  submitted  to  the  agency, 
with  a  number  of  safeguards  designed  to 
ensure  the  reliability  and 
trustworthiness  of  the  signatures. 

The  Department  again  seeks  comment 
on  the  potential  applications, 
advantages,  risks,  and  safeguards  for  the 
use  of  electronic  signatures  and  the 
greater  use  of  electronic  records  in  the 
(DOT  drug  and  alcohol  testing  program. 
For  example,  are  there  electronic 
"stamping"  mechanisms  we  should 
permit  for  use  with  the  OCT? 

Collection  Process 

Section  40.61  incorporates  a  number 
of  provisions  that  are  new  or  based  on 
existing  interpretations  (e.g.,  collections 
are  to  begin  without  delay,  it  is 
improper  to  attempt  to  collect  urine 
from  unconscious  employees,  collectors 
can  inspect  boots  for  adulterants). 
Sections  40.63-65  provide  a  step-by- 
step  process  for  collectors  for  the  initial 
stages  of  the  collection  process 
Collection  steps  concerning  completion 
of  the  CCF  are  vmtten  in  this  NPRM 
based  upon  the  collector's  use  of  the 
current  Federal  form.  When  HHS 
approves  use  of  a  new  form,  the 
Department  will  modifj-  Part  40 
collection  steps  (as  weU  as  laboratory 
and  MRO  responsibilities  for 
completion  of  the  CCF)  accordingly. 

The  proposed  rule  would  siipiilate 
that  in  the  event  an  employee,  after 
presenting  an  insufficient  amount  of 
urine,  refuses  to  drink  fluids  as  directed 
by  the  collector,  the  collector  is  to  stop 
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the  collection  proceedings.  A  failure  to 
drink  as  directed  would  constitute  a 
refusal  to  test  (§§  40.191(a)(5)  and 
40.193(b)(2)).  The  Department  seeks 
comment  on  this  proposal  Should  the 
collection  be  curtailed  at  this  point  and 
the  refusal  to  test  be  the  final  result?  Or. 
should  the  employee  have  up  to  three 
hours  to  present  a  complete  specimen, 
with  the  "shy  bladder"  procedures 
taking  place  if  the  employee 
subsequently  fails  to  provide  the 
required  amount  of  urine? 

Directly  Observed  and  Monitored 
Collections 

In  §S  40.67  and  40.69.  the  NPRM 
consolidates  in  one  place  the 
requirements  concerning  directly 
observed  and  monitored  collections, 
respectively.  The  language  states  that  an 
immediate  collection  imder  direct 
observation  would  be  called  for  in  some 
situations  involving  unsuitable 
specimens  or  when  a  previous  test  has 
been  canceled  because  of  the 
unavailability  of  a  split  specimen.  The 
Department  seeks  comment  on  whether 
we  should  also  require  an  immediate 
recollection  under  direct  observation  if 
an  employee's  specimen  is  dilute.  We 
also  seek  comment  on  whether 
employers  should  be  permitted  the 
ability  to  reject  a  negative  test  result 
when  a  specimen  is  reported  negative 
but  dilute  by  the  MRO.  Currently,  the 
rules  permit  an  employer  to  have  the 
employee's  next  test  to  be  collected 
imder  direct  observation,  but  this 
opportunity  may  not  occur  for  months. 

The  proposal  notes  that  a  refusal  to 
permit  a  directly  observed  or  monitored 
collection  has  the  same  effect  as  any 
other  refusal  to  test.  The  NPRM  clearly 
distinguishes  between  the  activities  of 
an  observer  (e.g.,  who  actually  watches 
the  urination)  and  a  monitor  (who 
stands  by  and  listens  but  does  not 
watch). 


Laboratories 

Some  laboratory-related  material  (e.g.. 
present  §40.27.  concerning  personnel) 
would  be  deleted,  as  unnecessarily 
duplicative  of  the  HHS  guidelines.  The 
NPRM  would  make  laboratories  subject 
to  public  interest  exclusions  if  they 
failed  to  comply  with  DOT  rules,  even 
if  their  HHS  certification  remained 
intact  (§  40.81(c).  (d)).  The  Department 
asks  for  comment  on  whether,  in  the 
case  of  an  amphetamine  positive,  the 
laboratory  should  perform  a  d-and  1- 
separation  in  all  cases. 

For  the  first  time,  laboratories  would 
be  required  to  test  for  nitrites.  pH. 
creatinine  and.  in  certain  circumstances, 
specific  gravity  (§  40.91).  This  so-called 
"adulteration  panel"  would  increase  the 


ability  of  the  testing  process  to  catch 
attempts  to  cheat.  We  note  that,  under 
HHS  guidance  for  the  Federal  agency 
personnel  testing  program,  these  tests 
are  discretionary.  We  seek  comment  on 
the  advantages,  disadvantages,  costs, 
and  benefits  of  mandator^'  adulterant 
testing.  In  addition,  the  NPRM  contains 
largely  new  procedures  for  dealing  with 
unsuitable  specimens  and  situations  in 
which  a  split  specimen  does  not 
reconfinn  the  residt  of  the  primary 
specimen  (§§40.151  and  40.177). 

The  rule  text,  like  that  of  the  present 
rule,  is  silent  on  the  issue  of  who  selects 
a  laboratory  for  testing.  From  the 
Department's  point  of  view,  any  HHS- 
certified  laboratory  will  do.  The 
selection  of  the  laboratory  can  be  made 
by  the  employer,  or  it  could  be  made  as 
a  matter  of  collective  bargaining  where 
applicable,  hi  any  case,  the  laboratory 
must  be  suitable  to  the  employer. 

To  reduce  paperwork  and  save  time  in 
the  process,  laboratories  would  no 
longer  have  to  routinely  send  original 
copies  of  certain  copies  of  the  drug 
testing  form  to  the  MRO.  The  MRO 
would  request  original  copies  if.  for 
example,  faxed  copies  were  luiclear. 
The  proposed  rules  (§§  40.83  and 
40.155)  woidd  also  clarify  imder  what 
circumstances  a  laboratory  may  reject  a 
specimen  for  testing  and  one 
circumstance  that  they  must  reject  a 
specimen  for  testing.  The  Department 
seeks  comment  on  the  length  of  time 
laboratories  should  maintain  rejected 
specimens.  In  addition,  the  rules 
delineate  the  laboratory  reporting 
requirements  as  well  as  the  role  of  the 
MRO  in  ruling  out  collector  error  as 
being  the  causative  factor.  MRO 
reporting  requirements  are  highlighted. 
DOT  seeks  conunents  on  the  viability  of 
having  the  employee  return  for  a  second 
collection  if  collector  error  results  in  a 
laboratory's  rejecting  a  specimen  for 
testing. 

In  its  implementation  of  the  existing 
rule,  the  Department  has  identified  a 
number  of  situations  that  potentially 
present  conflicts  of  interest  or  their 
appearance.  In  a  number  of  cases,  the 
Department  has  provided  guidance  to 
employers  and  service  agents  that  these 
practices  are  inappropriate.  Examples  of 
such  practices  are:  the  laboratory 
employs  the  MRO;  the  laboratory  has  a 
contract  or  retainer  with  the  MRO;  the 
laboratory  designates  which  MRO  the 
employer  is  to  use.  gives  the  employer 
a  slate  of  MROs  from  which  to  choose, 
or  refers  the  employer  to  or  recommends 
certain  MROs;  the  laboratory  gives  the 
employer  a  discoimt  or  other  incentive 
to  use  a  particular  MRO;  the  laboratory 
has  its  place  of  business  co-located  with 
that  of  the  MRO;  the  laboratory  derives 


a  financial  or  other  benefit  from  having 
an  employer  use  a  particular  MRO;  and 
the  laboraton,  permits  an  MRO.  or  an 
MRO's  organization,  to  have  a 
significant  financial  interest  in  the 
laboratory.  It  should  be  noted  that 
problems  of  this  kind  arise  when  a 
laboraton,'  has  a  relationship  with  an 
MRO  who  reviews  the  laboratory's  DOT 
lest  residts. 

The  Department  seeks  comment  on 
whether  the  text  of  the  final  rule  should, 
in  order  to  provide  clear  notice  to 
affected  parties,  provide  a  specific  list  of 
prohibited  practices.  If  so,  should  the 
items  above  be  part  of  such  a  list? 
Should  items  bo  added  or  deleted?  We 
are  also  interested  in  your  comments  on 
what  limitations,  if  any.  should  be 
placed  on  laboratories  and  MROs 
serving  as  third-party  administrators  or 
collection  sites,  and  what  conflict  of 
interest  issues  these  relationships  may 
raise. 

The  NPRM  would  require  each 
laboratory  to  sign  a  certification  that 
there  exists  no  conflict  of  interest  or  the 
appearance  of  conflict  of  interest 
between  the  laboratory  and  any  MRO  to 
whom  they  transmit  DOT  test  results.  In 
the  absence  of  regulatory  specification 
of  the  nature  of  such  conflicts,  is  this 
proposed  requirement  meaningful  or 
enforceable?  For  enforcement  purposes, 
would  it  be  useful  for  a  laboratory  to 
maintain  a  list  of  the  MROs  to  whom 
this  certification  appUes? 

Laboratory  Reports 

49  CFR  Part  40.  published  December 
1, 1989.  contained  the  same 
requirements  for  the  laboratory 
summary  report  (monthly  at  that  time) 
as  the  requirements  contained  in  the 
HHS  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (i.e.. 
the  number  of  specimens  received, 
screened  positive,  and  the  number  that 
subsequently  confirmed  positive,  by 
type  of  drug).  ,,.  ,     . 

'  An  amendment  to  Part  40.  pubhshed 
August  19. 1994.  changed  the  original 
requirement  for  monthly  reports  to 
quarterly,  clarified  authority  for 
laboratories  to  provide  these  reports  to 
consortia,  and  changed  the  type  of 
information  that  should  be  included  by 
deleting  the  requirement  for  screening 
results.  One  of  the  Department's 
concerns  underlying  this  change  was  to 
avoid  the  potential  for  identif>ing 
individuals  who  may  have  been 
positive,  but  whose  results  were 
subsequently  "downgraded"  based  on 
medical  use.  This  issue  is  important  in 
that  if  laboratories  report  confirmed 
laboratory  positive  results  by  type  of  test 
(e.g.,  pre-employment,  reasonable 
suspicion),  the  potential  exists  to 
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identify  individuals,  even  if  there  are 
more  than  five  tests  results  listed  on  the 
report. 


The  following  chart  compares  current 
DOT  and  HHS  laboratory  report 
requirements; 


DOT 


Inrttal  Testing: 

1   Number  of  samples  received  lor  testing. 


Conflmiatory  Testing; 

2,  Number  confirmed  positive  for 

A.  mah/uana  metabolites  „ 

B.  cocaine  metabolite „ 

C-  opiate  metabolites  

D,  phencyclidine   

E.  amphetamines  

3.  Number  for  which  test  was  not  pertormed. 


HHS 


Initial  Testing: 

1   NumlDer  of  samples  received 

2.  Number  of  samples  reported  out. 

3.  Number  screened  positive  for: 

A.  manjuana  metatiolites. 
B  cocaine  metabolite. 
C-  opiate  metabolites. 
D,  phencyclidine. 
E-  amphetamines. 
Confirmatory  Testing: 

1 .  Number  received  lor  confirmation. 

2.  Number  confirmed  positive  for: 

A.  man}uana  metat>olries 

B.  cocaine  metabolite. 

C.  opiate  meiatjolites. 

D.  phencyclidine. 

E.  amphetamines. 

F.  methamphetamines. 


DOT  and  HHS  agree  that  the 
laboratory  summary  reports  required  by 
each  agency  should  be  the  same.  This 
would  minimize  additional  paperwork 
that  laboratories  would  be  subjected  to 
in  providing  two  different  reports. 
.Additionally,  deleting  the  HHS 
requirement  to  report  screened  results 
would  lower  the  laboratory  workload 
and  shorten  the  report. 

Currently,  there  is  no  requirement  for 
laboratories  to  report  to  employers  the 
number  of  tests  received  by  the 
laboratory  by  type  of  test  (pre- 
employment,  random,  etc.).  However,  it 
appears  that  many  employers  want  this 
information,  thinking  that  it  could  be 
used  as  a  check  on  their  own  statistical 
data.  Large  employers  and  service 
agents  generally  maintain  appropriate 
statistical  data  for  their  programs  and 
the  Department  is  interested  in  hearing 
from  the  industry  if  this  type  of 
additional  information  from  the 
laboratories  is  tndy  helpful. 

The  Department  would  also  like  to 
know  if  information  identifjing  the 
number  of  specimens  that  must  be 
canceled  and/or  are  adulterated  would 
be  useful  to  employers,  service  agents, 
or  in  the  overall  enforcement  process. 
Please  note  that  the  requirements  would 
be  for  submission  of  the  report  on  a 
monthly  basis  under  HHS  regidations 
and  semi-annually  under  the  proposed 
DOT  rules,  with'more  frequent  reporting 
as  required  by  the  Federal  agency  with 
regulatory  authority  over  the  employer. 
The  Department  also  seeks  comment 
on  record  retention  requirements  for 
laboratories  (see  §40.109).  Are  the 
proposed  record  retention  periods 


appropriate?  Should  any  of  the  periods 
be  lengthened  or  shortened? 

Blind  Specimens 

Current  rules  require  employers  to 
send  "blind"  urine  specimens  to 
laboratories  for  drug  testing.  These 
samples  are  unannounced  and  are  made 
to  look  like  normal  samples.  Whether 
they  are  negative  or  positive  (and  for 
which  drugs)  is  known  in  advance  onlv 
by  the  senders.  These  specimens  are 
used  to  test  the  accuracy  of  the 
laboratory  testing  system.  Together  with 
other  quality  control  procedures,  blind 
specimens  are  an  important  means  of 
keeping  the  testing  program  legitimate 
in  the  eyes  of  the  courts,  congress,  and 
employee  groups. 

Currentiy.  all  employers  must  send 
these  samples  to  the  respective 
laboratories  they  use.  The  NPRM,  in  the 
interest  of  reducing  burdens  on 
regulated  parties,  would  reduce  blind 
specimen  requirements  from  current 
levels  (§40.103).  Parties  with  fewer  tiian 
2000  DOT  covered  employees  would  no 
longer  have  to  proride  blind  specimens 
(§  40.103(a)).  For  other  parties,  blind 
specimens  would  only  have  to  be 
provided  at  a  one  percent  rate,  up  to  a 
cap  of  fifty  blind  specimens  per 
calendar  quarter.  "This  change  is 
intended  to  be  helpful  to  small 
businesses.  In  addition,  since 
consortiums  that  send  in  large  numbers 
of  specimens  collected  from  a  variety  of 
employers  will  continue  to  have  to 
submit  blind  specimens,  we  do  not 
expect  that  this  change  will  adversely 
affect  the  acciu-acy  of  the  laboratory, 
testing  process. 


The  Department  seeks  comment  on 
whether  the  blind  specimen 
requirement  should  be  eliminated 
entirely  or  modified  in  a  different  way 
from  the  NPRM  proposal.  The  proposed 
language  provides  examples  of  how  the 
blind  specimen  requirements  would 
work.  Section  40.105  would  specify 
what  happens  if  there  is  a  laboratory 
error  on  any  specimen,  to  include  a 
blind  specimen.  In  addition,  we  ask 
whether  testing  blind  specimens  for 
adulterants  is  warranted. 

MBO  Training  and  Responsibilities 

MROs  woidd  have  to  take  a  training 
course  every"  two  years  or  certify  that 
they  have  reviewed  and  understand  Part 
40  and  applicable  DOT  agency 
regulations  and  guidance.  The  NPRM 
also  sets  out  a  list  of  MRO 
responsibilities,  including  acting  as  an 
independent  "gatekeeper"  for  the 
accuracy  and  integrity  of  the  testing 
process  and  correcting  and  reporting 
problems  when  they  are  found 
(§40.123).  It  is  particularly  important 
that  MROs  not  be  involved  in 
relationships  with  laboratories  that 
could  create  a  conflict  of  interest  or  the 
appearance  of  such  a  conflict.  There  are 
proposed  conflict  of  interest 
requirements  for  MROs  parallel  to  those 
for  laboratories  (§  40. 1 25). 

The  Department  wishes  to  emphasize 
its  view  that  the  MRO  is  a  very 
important  player  in  the  testing  process, 
who  more  than  any  other  person  is 
responsible  for  maintaining  the  integrit>' 
of  that  process.  It  is  the  MRO's 
responsibility  to  advocate  for  and 
defend  the  accuracy  of  the  process.  This 
part  of  the  MROs  role  makes  a  conflict 
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of  interest  especially  sensitive.  These 
issues  are  not  necessarily  limited  to 
MRO/laboratory  relationships.  Given 
the  MROs  role  as  an  evaluator  of  the 
testing  process,  does  the  MRO's 
ownership  or  administration  of  a 
collection  site  create  the  appearance  or 
rp.ality  of  a  conflict  of  interest? 

The  rule,  at  varioiu  points,  sets  time 
frames  for  certain  actions  by  MROs  (e.g., 
14  days  for  verifying  a  "non-contact 
positive"  in  S  40.133(a)(2)).  Should  such 
time  frames  be  expressed  in  "business 
davs"  {i.e..  excluding  weekends  and 
holidays)  rather  than  calendar  days? 

It  is  common  for  MROs  to  conduct 
their  functions  across  state  lines.  An 
MRO  located  in  one  state  may  perform 
functions  concerning  drug  tests  and 
employees  located  in  many  other  states. 
Recently,  we  have  learned  of  some 
concerns  that  some  state  medical 
licensing  agencies  may  believe  that  out- 
of-state  MROs  who  are  not  licensed  to 
practice  in  the  state  may  not  be 
authorized  to  perform  MRO  functions 
with  respect  to  employees  located  in  the 
state.  The  Department  is  interested  in 
learning  whether  this  is  a  significant 
issue,  and  if  so  whether  the  issue  poses 
a  serious  obstacle  to  the  performance  of 
MRO  functions  in  a  national  safety 
program.  If  there  is  such  a  problem, 
should  the  Department  take  regulatory 
action  to  address  it?  If  so.  what  action 
would  be  appropriate? 

MRO  Reviews  of  Test  Results 

The  Department  believes  that  it  is 
important  to  draw  a  clear  distinction 
between  the  roles  of  the  MRO.  on  one 
hand,  and  the  MROs  staff,  on  the  other. 
MROs  are  responsible  for  supervising 
their  staffs  (see  for  instance  §  40.127(a)). 
When  MRO  staff  review  test  result 
documents.  MROs  would  personally 
have  to  oversee  their  work,  including 
direct  re-review  of  a  portion  of  the 
documents  they  have  reviewed.  Staff 
members  can  handle  administrative 
contacts  with  employees  and  remind 
them  to  have  medical  information  ready 
for  their  MRO  interviews,  but  actually 
gathering  medical  information  and 
drawing  conclusions  from  the 
information  would  be  the  personal 
responsibility  of  the  MRO  (see  for 
instance  §40'.131(b)). 

The  ways  a  MRO  makes  use  of  a 
designated  employer  representative 
(DER)  to  contact  a  difficult-to-find 
employee  are  also  spelled  out  in  greater 
detail  than  in  the  present  rule.  In 
response  to  a  number  of  requests,  the 
proposal  would  define  a  reasonable  time 
for  a  DER  to  contact  an  employee  as  two 
attempts  over  a  24-hour  period.  The  rule 
(S40.133(a)(2))  would  also  authorize 
MROs  to  verify  a  test  positive  if  neither 


the  MRO  nor  the  DER  had  been  able  to 
contact  the  employee  vrithin  14  days  of 
the  MRO's  receipt  of  the  confirmed 
positive  test  result.  The  Department 
seeks  comment  on  whether  this  time 
period  is  appropriate,  or  a  longer  or 
shorter  period  should  be  used. 

The  MRO  provisions  of  the  NPRM 
contain  proposed  language  consistent 
with  the  Department's  discussion  of  the 
"stand-down"  issue  (see  "Employer 
Actions  "  below).  The  MRO  provisions 
in  the  proposed  regulatory  text  would 
prohibit  MROs  from  telling  or,  in  the 
alternative,  permit  MROs  to  tell,  the 
employer  for  whom  the  MRO  is  working 
that  the  MRO  has  received  a  laboratory 
confirmed  positive  tost  result,  pending 
the  completion  of  the  MRO  verification 
process  (§  40. 1 29(d)).  The  rule  text  will 
contain  both  options. 


MHO  Verification  Process 

Section  40.135  lists  expUciUy  what 
MROs  woidd  have  to  tell  employees  at 
the  beginning  of  the  verification 
interview,  including  warnings  about  the 
effect  of  the  refusal  to  provide 
information  for  a  medical  evaluation 
(see  S  40.135(c))  and  that  the  MRO  may 
provide  medical  information  to 
employers  or  others  under  some 
circumstances. 

Sections  40.137  and  40.139 
distinguish  between  the  burdens  of 
proof  applicable  to  opiates  and  to  all 
other  drug  types.  The  MRO  bears  the 
burden  of  showing  unauthorized  use  of 
opiates,  while  the  employee  bears  the 
burden  of  shovring  that  there  was  a 
legitimate  medical  explanation  for  the 
presence  of  other  drugs.  The  MRO 
would  have  to  offer  the  employee  the 
chance  to  provide  a  legitimate  medical 
explanation.  The  Department  seeks 
comment  on  whether  an  exception  to 
this  rule  should  be  made  in  the  case  of 
pep,  for  which  there  are  no  known 
legitimate  medical  applications. 
In  making  a  verification  of  the 
unauthorized  use  of  opiates,  the  MRO 
may  consider  such  factors  as  needle 
tracks,  behavioral  or  psychological  signs 
of  acute  addiction,  clinical  history  of 
unauthorized  use  (including  admissions 
by  employees),  or  use  of  foreign 
medication  without  substantiation  that 
the  medication  was  obtained  and  used 
legally.  It  should  be  emphasized  that  the 
MRO  is  intended  to  exercise  good 
professional  judgment  on  a  case-by-case 
basis;  the  rule  does  not  mandate  a 
finding  of  positive  or  negative  on  the 
basis  of  any  particular  piece  of  evidence 
(aside  from  a  laboratory  finding  of  the 
presence  of  6-AM). 

In  the  case  of  opiate  verifications,  the 
Department  seeks  comment  on  whether 
it  would  be  appropriate  to  shifl  the 


burden  of  proof  in  cases  of  very  high 
opiate  levels.  That  is,  if  the  quantity  of 
opiates  in  a  specimen  is  very  high  (i.e., 
at  or  above  15,000  ng/mL).  making  an 
innocent-ingestion  explanation  (e.g.. 
poppy  seed  bagels)  very  unlikely,  then 
the  employee  would  have  the  burden  of 
proving  that  there  was  a  legitimate 
medical  explanation  (e.g.,  a  prescription 
medication)  for  the  laboratory  positive. 
In  such  a  situation,  the  verification 
process  for  high  levels  of  opiates  would 
work  like  the  verification  process  for 
other  drugs.  The  proposed  rule  text 
incorporates  this  approach.  In  reaching 
this  decision,  the  Department  reviewed 
a  number  of  scientific  studies  of  food 
products  containing  poppy  seeds.  WhUe 
most  studies  found  concentrations  of 
5,000  ng/mL  or  below,  in  only  one  study 
(C.  M.  Selavka.  "Poppy  seed  ingestion 
as  a  contributing  factor  to  opiate- 
positive  urinalysis  results:  the  Pacific 
perspective."  (oumal  of  Forensic 
Sciences.  1991;36(3):685-696.).  did  a 
product  show  concentration  above  5000. 
this  one  at  11,571  ng/mL.  Is  our  level  of 
15.000  ng/mL  (which  is  approximately 
thirty  percent  above  any  known 
concentration  attributable  to  poppy  seed 
ingestion)  too  high  or  too  low? 
MROs  are  cautioned  against 
considering  evidence  from  unauthorized 
sources  (eg..  non-DOT  urine  tests,  blood 
tests,  hair  tests,  DNA  tests)  and  evidence 
outside  the  test  documentation  (e.g..  an 
employee's  assertion  that  the  documents 
do  not  accurately  reflect  what  happened 
at  the  collection  site).  MROs  are  also 
cautioned  against  considering  "innocent 
ingestion"  defenses  (e.g.,  "Someone 
slipped  the  drug  into  my  drink  at  the 
party;"  "I  ate  a  hemp  product;"  '1  was 
hanging  out  with  people  who  were 
smoking  hmny-looking  cigarettes")  that, 
even  if  true,  do  not  constitute  a 
legitimate  medical  explanation  for  the 
presence  of  a  drug  in  an  employee's 
specimen  (§40.143).  This  is  also  true  of 
statements  by  an  employee  that  he  or 
she  has  used  marijuana  for  medical 
purposes  in  a  state  that  has  a  so-called 
"medical  marijuana"  law.  Use  of 
marijuana  on  the  basis  of  a  doctor's 
prescription  or  recommendation  does 
not  constitute  a  legitimate  medical 
explanation  that  is  sufficient  to  permit 
an  MRO  to  verify  a  test  as  negative.  Use 
of  a  hemp  product  is  not  a  legitimate 
medical  explanation,  either. 

In  the  context  of  pre-employment 
testing,  the  NPRM  stales  that  a  person 
with  a  permanent  or  long-term  disability 
preventing  him  or  her  from  providing  a 
sufficient  specimen  may  be  regarded  as 
testing  negative.  In  such  a  case,  the 
individual  must  undergo  a  medical 
examination  to  determine  if  the 
individual  is  free  of  signs  or  symptoms 


of  illegal  drug  use.  The  Department 
seeks  comment  on  whether  a  similar 
provision  shoidd  be  created  to  apply  to 
other  types  of  testing.  For  example,  if  an 
individual  has  this  type  of  permanent  or 
long-term  disability,  should  the 
individual  undergo  a  medical 
examination  to  determine  if  he  or  she  is 
free  of  signs  or  symptoms  of  drug  abuse 
in  lieu  of  a  futile  attempt  to  complete  a 
random  drug  test  in  the  usual  way?  This 
would  avoid  the  necessity  of  going 
through  the  "shy  bladder"  procedure 
repeatedly,  while  providing  a  surrogate 
for  the  drug  test  that  could  accomplish 
the  safety  goal  of  testing. 

One  of  the  most  common 
misimderstandings  of  the  current  rule  is 
that  an  employee  who  makes  a  timely 
request  for  the  test  of  a  split  specimen 
(where  such  testing  is  mandated  by 
statute)  may  be  denied  such  a  test  if  he 
or  she  does  not  pay  for  it  up  front  from 
his  or  her  own  funds.  To  avoid  this 
problem  in  the  future.  §40.145  specifies 
that  an  MRO  must  explicitly  inform  the 
employee  that,  if  he  or  she  has  a  verified 
positive  tost  and  asks  for  a  test  of  the 
split  specimen  in  a  timely  manner,  the 
test  will  be  performed,  regardless  of 
whether  the  employee  complies  with  a 
request  from  a  laboratory,  employer,  or 
other  party  to  pay  for  it  in  advance. 
While  the  rule  is  intentionally  silent  on 
who  ultimately  pays  for  a  test,  the 
employer  is  responsible  for  ensuring  the 
lest  occurs.  (See  also  §S  40.1 71  and 
40.173.) 

The  text  also  proposes  that  MROs  can 
conduct  the  verification  process  and 
report  results  if  the  MRO  has  received 
legible  copies  of  the  MRO  and 
laboratory  copies  of  the  CCF.  The  text 
also  delineates  an  MRO's  responsibililv 
in  pre-employment  testing  situations 
when  the  employee  has  a  disability 
preventing  the  submission  of  a  urine 
specimen. 

Adulterated,  Substituted,  and  Dilute 
Tests 

This  NPRM  proposes  to  mandate 
testing  for  adulterated  and  substituted 
specimens  ("validity  testing"),  which 
will  likely  increase  the  number  of 
situations  in  which  laboratories 
determine  that  a  specimen  has  been 
adulterated  or  substituted.  This 
proposal  is  based  on  the  concern  that 
adulteration  and  substitution  are  real 
and  possibly  increasing  threats  to  the 
integrity  of  the  Department's  drug 
testing  program,  with  the  potential  for 
increased  safety  risks  if  drug  users 
succeed  in  fiiistrating  the  testing 
process. 

The  proposed  rule  (§40.93)  sets  forth 
standards  and  a  process  for  determining 
when  a  specimen  is  adulterated. 


substituted,  or  dilute.  For  substituted 
and  adulterated  specimens,  the 
proposed  rule,  consistent  with  HHS 
guidance,  requires  laboratories  to  test 
two  different  aliquots  of  the  primary 
specimen.  In  many  cases,  the  laboratory 
must  use  different  procedures,  at  least 
one  of  which  is  quantitative,  for  each  of 
the  aliquots.  Only  then  does  the 
laboratory  determine  that  the  specimen 
is  substituted  or  adulterated.  The 
requirement  to  lest  two  different 
aliquots  is  designed  to  ensure  that  the 
laboratory  makes  such  a  determination 
only  on  the  basis  of  a  reproducible 
result.  This  is  an  important  safeguard 
for  the  accuracy  of  the  process. 
DOT  policy  provides  that  an 
individual  who  has  been  fotmd  to  have 
adulterated  or  substituted  a  specimen  is 
viewed  as  having  refused  to  test.  Such 
a  refusal  is  a  violation  of  DOT  agency- 
regulations,  with  consequences  similar 
to  those  of  a  positive  lest.  That  is.  an 
employee  who  refuses  to  test  is 
prohibited  frtim  performing  safety- 
sensitive  functions  unless  and  uiiitil  he 
or  she  completes  the  retum-to-duty 
process.  Under  some  DOT  agency 
regulations  [e.g.,  the  FHA),  the 
consequences  of  a  refusal  to  test  can  be 
more  stringent  than  those  of  a  positive 
test.  There  are  also  some  employer 
policies  that  treat  refusals  more  strictly 
than  positive  tests. 

The  increased  prominence  of  testing 
for  adulteration  and  substitution  of 
specimens,  combined  with  the 
seriousness  of  consequences  for  refusing 
to  test,  has  resulted  in  increased  interest 
in  safeguards  for  employees.  In 
particular,  some  unions  and  other 
parties  have  suggested  thai  the 
Department  should  apply  split 
specimen  testing  procedures  to 
specimens  that  have  been  found  to  he 
adulterated  or  substituted. 

This  suggestion  grows  out  of  a 
requirement  in  the  Federal  Motor 
Carrier  Safety  Administration  (FMCSA) 
(prior  to  January  1,  2000.  the  Federal 
Highway  Administration),  the  Federal 
Transit  Administration  (FTA).  the 
Federal  Railroad  Administration  (FRA). 
and  the  Federal  Aviation 
Administration  (FAA)  testing  rules  that 
employees  who  test  positive  for  drugs 
are  entitled  to  ask  for  a  test  of  a  second, 
or  "split,"  specimen  at  a  second 
laboratory  to  confirm  the  presence  of  the 
drug.  This  requirement  is  mandated  by 
provisions  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991.  In  the  Research  and  Special 
Programs  Administration  (RSPA)  and 
United  States  Coast  Guard  (USCG) 
programs,  which  are  not  covered  by  the 
Omnibus  Act,  split  specimens  are 
optional  with  employers. 


The  Department  is  seeking  comment 
on  three  options  concerning  this  issue. 
The  first  option  is  to  do  nothing  beyond 
the  procedure  set  forth  in  the  regulatory 
text,  in  which  there  would  be  two 
separate  tests  of  the  primary  specimen 
before  a  finding  of  substitution  or 
adulteration  is  made.  The  E)epartmenl  is 
confident  that  this  option  is  legally 
defensible.  It  also  is  less  cosUy  and  less 
prone  to  the  possibility  of 
administrative  error  than  a  system 
involving  testing  of  the  split  specimen. 

Split  specimen  tesling,  even  in  the 
context  of  positive  drug  test  results,  is 
not  constitutionally  mandated.  The 
Department's  drug  testing  rules,  prior  to 
the  1994  amendments  implementing  the 
Omnibus  Act.  left  split  specimen  testing 
to  the  discretion  of  employers.  The 
Department's  drug  testing  requirements 
and  procedures  were  upheld  as 
constitutional  by  the  courts  before  those 
amendments  were  made.  It  is  not 
reasonable  la  assort  that  the  Department 
is  constitutionally  required  to  expand 
the  application  of  a  procedure  which  is 
not  constitutionally  required  to  be  used 
in  the  first  place. 

Nor  is  split  specimen  testing  required 
by  the  statutes  and  regulations 
governing  the  Department  drug  testing 
programs.  The  split  specimen  provision 
of  the  FMCSA.  FTA.  FRA.  and  FAA 
rules  results  from  a  requirement  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (49  U.S.C. 
SS331(d)(5)).  This  section  provides  that: 

each  specimen  be  subdivided.  5*>cured. 
and  labeled  in  the  presence  of  the  tested 
individual  and  that  a  part  of  the  specinnen  be 
retained  in  a  secure  manner  to  prevent  the 
possibility  of  lampHring,  so  that  if  the 
individual's  confirmtition  lest  rvsults  are 
positive  the  individual  lias  an  opportunity  lo 
have  the  retained  part  tested  by  a  2d 
confirmation  tesl  done  independently  at 
another  certified  laboralor)'  if  the  individual 
requests  the  2d  confinnalion  lesl  not  laler 
than  3  days  after  being  advised  of  the  results 
of  the  firsl  confirmalion  lest,  lemphasis 
added! 

This  provision  is  implemented  in  the 
Department's  current  drug  testing 
pnx:edural  regiUations: 

.  .  the  MRO  Khali  notify  each  employee 
u'/fo  has  a  confirmed  positive  test  thai  the 
amployee  has  72  hours  in  which  lo  request 
a  fesi  of  the  split  specimen,  if  the  lest  is 
verified  as  positiiv.  ...  If  the  [second 
laboralory'sl  anaiysiit  fails  lo  reconfirm  the 
presence  of  the  dniglsl  or  dnjg  !nBtabolili!(sl 
found  in  the  priman-  .<;pecimen. .  .  .  Ihe 
MRO  shall  cancel  the  lest         .149  CFR 
§40.33(0:  emphasis  addedl 

In  the  first  instance,  both  the  statutory 
and  regulatory  language  create  a  right  to 
a  test  of  the  split  specimen  only  in 
situations  where  there  is  a  confirmed 
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positive  test.  A  confirmed  positive  test 
occtirs  only  when  the  laboratory 
confirmation  test  detects  sufficient 
quantities  of  the  specified  drug(s)  or 
drug  metabolite(s).  In  a  case  where  the 
laboratory  has  found  an  adulterant  in 
the  specimen  or  has  determined  it  to  be 
substituted,  the  laboratory  does  not 
report  a  confirmed  positive  test  to  the 
MRO.  The  condition  precedent  to  the 
right  to  a  second  confirmation  test  has 
not  occurred,  since  there  has  never  been 
a  confirmed  positive  test  for  a  drug 
reported  to  the  MRO  in  the  first  place. 

The  current  regulation,  in  spelling  out 
the  procedtiie  for  requesting  a  test  pf  a 
split  specimen,  provides  that  a  request 
must  be  made  within  72  hours  of  a 
verified  positive  test.  (The  MRO  verifies 
a  confirmed  laboratory  test  as  positive  if 
the  MRO  cannot  determine  that  there  is 
a  legitimate  medical  explanation  for  a 
laboratory  confirmed  positive  lest 
result.)  In  the  absence  of  a  confirmed 
positive  test,  there  can  never  be  a 
verified  positive  test,  which  is  the 
trigger  for  the  employee's  opportunity  to 
request  a  test  of  the  split  specimen. 

The  current  regulation  further 
provides  that  if  t£e  test  of  the  split 
specimen  fails  "to  reconfirm  the 
presence  of  the  drug(s)  or  drug 
metabolite(s)  found  in  the  primary 
specimen,"  the  test  must  be  canceled.  In 
a  case  involving  a  finding  of 
adulteration  or  substitution,  there  has 
never  been  a  reported  finding  that 
drug(s)  or  drug  metabolite(s)  are  present 
in  the  employee's  specimen.  One  cannot 
"reconfirm"  a  finding  that  has  never 
been  made.  The  regulation  requires 
cancellation  of  a  test  only  if  the 
presence  of  drug(s)  or  drug  metaboUte<s) 
is  not  reconfirmed  in  the  split  specimen. 

In  addition  to  the  use  of  split 
specimen  testing  in  adulteration  or 
substitution  cases  not  being  legally 
required,  the  first  option  is  supported  by 
three  policy  considerations.  First,  the 
Department  is  very  concerned  that 
present  adulterants  and  other  interfering 
substances  may  degrade  over  time.  That 
'  is,  when  an  adulterant  is  present  in  the 
primary  specimen  but  degrades 
chemically  to  the  point  where  it  cannot 
be  detected  or  changes  to  another 
chemical  state  in  the  split  specimen 
(e.g..  HHS  has  recently  identified  one 
adulterant  that  appears  to  degrade  in  a 
matter  of  hours),  our  making  split 
specimen  testing  available  for 
adulterants  could  help  drug  users  "beat 
the  test."  In  addition,  manufactiuers  of 
commercial  products  intended  to  defeat 
drug  testing — who  engage  in  a  well- 
publicized  "arms  race"  to  find  new 
means  of  defeating  drug  tests — may  well 
be  able  to  develop,  in  the  future, 
adulterants  that  degrade  even  faster. 


Second,  the  Department's  experience 
is  that  the  overwhelming  majority  of  test 
cancellations  related  to  split  specimens 
result  from  collection  or  logistical 
problems  (e.g.,  collector  fails  to  collect 
the  split  specimen,  a  split  specimen  is 
lost  or  leaks  in  transit).  The  Department 
has  been  reluctant  to  expand  the 
application  of  split  specimen  testing  to 
areas  where  it  is  not  required  by  statute, 
which  could  have  the  result  of  canceling 
otherwise  valid  tests  and  allowing  drug 
users  to  continue  to  perform  safety- 
sensitive  functions. 

Third,  the  Department  has  viewed  an 
adulterated  or  substituted  specimen  as 
more  closely  analogous  to  a  refusal  to 
lest  than  to  a  positive  test.  Employee  A 
flatly  lells  the  collector  that  he  will  hot 
provide  a  specimen,  or  simply  does  not 
show  up  for  the  test.  Employee  B  shows 
up,  provides  a  specimen,  signs  the 
statement  on  the  custody  and  control 
form  certifying  that  he  or  she  has  not 
tampered  with  the  specimen,  but 
nevertheless  puts  a  substance  into  the 
specimen  that  prevents  the  laboratory 
from  testing  it.  The  actions  of  Employee 
A  and  Employee  B  are  equivalent. 
Having  a  second  opportunity  to  defeat 
the  testing  process  is  no  more 
appropriate  for  Employee  B  than  for 
Ernployee  A. 

llie  second  and  third  options  would 
both  add  a  further  element  to  the 
language  in  the  proposed  regulatory 
text.  The  Department  seeks  comment  on 
all  three  options,  as  well  as  any  other 
suggestions  commenters  may  have  on 
this  subject. 

The  second  option  would  be  to  treat 
an  adulterated  or  substituted  test  result 
the  same  as  a  verified  positive  and  allow 
the  employee  to  request  a  split 
specimen  test  by  a  second  laboratory. 
For  example,  suppose  a  laboratory 
makes  an  adulteration  or  substitution 
finding.  Within  72  hours  of  being 
informed  of  the  finding,  the  employee 
would  have  the  opportimity  to  request 
a  test  of  the  split  specimen  by  the 
second  laboratory  to  see  if  the 
adulteration  or  substitution  finding 
could  be  reconfirmed.  If  it  were  not 
reconfirmed,  the  test  would  be  canceled, 
just  as  in  the  case  where  a  split 
specimen  fails  to  reconfirm  the  presence 
of  a  drug  or  metabolite  found  in  a 
positive  primary  specimen.  This  option 
would  enstire  that  employees  who  face 
similar  or  more  severe  employment 
consequences  compared  to  employees 
with  positive  tests  for  drugs  have  an 
equal  ability  to  challenge  a  laboratory's 
primary  specimen  determination.  The 
argument  in  favor  of  this  approach  is 
basically  one  of  fairness. 

This  additional  safeguard  for  the 
fairness  of  the  process  could  provide 


reassurance  to  the  vast  majority  of 
employees  who  fully  and  honestly 
cooperate  in  drug  testing  programs.  It 
could  also  discourage  frivolous 
challenges  to  drug  test  results  by 
employees  who  luiow  they  have 
submitted  adulterated  samples. 

In  addition,  more  research  needs  to  be 
done  in  the  area  of  adulterants 
degrading  over  time.  There  are  technical 
questions  that  need  to  be  resolved  about 
the  protocols  and  standards  to  be 
applied  in  split  specimen 
reconfirmation  in  adulteration  and 
substitution  situations.  The  Department 
is  working  with  HHS  to  ensure  that  this 
information  is  available  in  time  for  the 
final  rule.  Meanwhile,  we  invite 
comment  on  the  technical  and  scientific 
issues  concerning  adulteration  and 
substitution  testing  and  reconfirmation. 

The  Department  seeks  comment  on 
whether,  if  a  provision  for  split 
specimen  testing  for  adulterated  and 
substituted  specimens  is  included  in  the 
final  rule,  it  should  be  required  or 
optional.  That  is,  should  we  require 
employers  to  make  split  specimen 
testing  available  in  these  circumstances, 
or  should  employers  (or  employers  and 
unions,  where  collective  bargaining 
agreements  apply  to  drug  testing  issues) 
have  the  choice  of  whether  to  make  split 
specimen  testing  available? 

In  addition,  we  seek  comment  on 
whether  Part  40  should  also  be  amended 
to  require  employer  submissions  of 
adulterated  and  substituted  specimens 
as  part  of  the  external  quality  control 
("blind  specimen")  program.  If  so,  how 
should  selection  of  adulterants  be 
made?  How  many  adulterated 
specimens  should  be  included  within 
the  minimum  number  of  blind 
specimens  submitted?  To  what  extent 
have  such  specimens  been  included  in 
existing  blind  testing  programs?  What 
practical  issues  could  arise  with  regard 
to  administration  of  such  a  program? 

A  third  option  occupies  a  middle 
ground  between  the  first  two  options. 
When  a  laboratory  finds  that  a  primary 
specimen  has  been  adulterated  or 
substituted,  it  would  immediately  test  a 
third  aliquot  of  the  same  specimen  to 
see  if  the  same  result  was  obtained  (two 
aliquots  would  already  have  been  tested 
before  the  original  finding  of 
adulteration  or  substitution  had  been 
made).  If  the  retest  did  not  confirm  the 
original  finding,  the  test  would  be 
canceled.  The  Department  seeks 
comment  on  what  the  standards  should 
be  for  this  additional  test.  For  example, 
should  we  set  a  standard  that  to  be 
regarded  as  confirming  the  presence  of 
an  adulterant,  the  additional  test  result 
should  be  within  +/  —  20  percent  of  the 


original  result  (while  still  satisfying  the 
initial  reporting  criteria)? 

This  approach  would  add  a  safeguard 
for  employees,  by  adding  another  level 
of  assurance  that  the  laboratory  was 
relying  on  a  reproducible  result. 
Reproducibility  is  a  key  component  of 
the  validity  of  any  scientific  process, 
and  this  approach  would  ensiuB  that  no 
one  would  suffer  adverse  consequences 
on  the  basis  of  a  result  that  could  not 
be  reproduced. 

Since  the  retest  would  occur 
immediately,  degradation  of  most 
adulterants  would  not  be  a  major 
problem.  In  addition,  because  it  would 
lake  place  in  the  same  laboratory  and 
would  not  involve  the  split  specimen, 
collection  or  transmission  errors 
afiecting  the  split  specimen  would  not 
result  in  the  cancellation  of  an 
otherwise  valid  adulteration  or 
substitution  result. 

Finally,  the  proposed  rule  text 
includes  material  adapted  ft-om  the  DOT 
and  HHS  guidance  concerning  other 
types  of 'problem  tests  "  (§§  40.147 
through  40.153).  As  current  DOT 
guidance  states,  a  retest  under  direct 
observation  is  required  in  situations  of 
some  "unsuitable"  specimens.  The 
Department  seeks  comment  on  whether 
a  retest  under  direct  observation  should 
also  be  required  in  cases  of  dilute 
specimens.  The  Department  also  seeks 
comment  on  a  frequently-asked  question 
about  dilute  specimens:  should  an 
employer  have  the  discretion  to 
disregard  a  dilute  result?  For  example, 
if  an  employer  in  a  pre-employment  test 
situation  receives  a  tost  result  that  is 
negative  and  dilute,  should  the 
employer  be  able  to  require  that  the 
applicant  take  another  test  and  get  a 
negative  result  fi'om  an  undiluted 
specimen  before  beginning  to  work  m  a 
safety-sensitive  position? 

Employer  Actions 

Section  40.159  addresses  the  so-called 
"stand-down  "  issue.  Some  employers 
have  expressed  a  preference  for 
standing-down  employees — taking  them 
temporarily  out  of  service  based  on  a 
report  fi^m  the  MRO  that  the  employee 
has  a  confirmed  positive  test,  pending 
completion  of  the  verification  process. 
Some  employers  who  have  an  in-house 
MRO  appear  particularly  attracted  to 
this  approach.  The  proponents  of  this 
approach  assert  that  it  enhances  safety 
and  that  it  can  include  safeguards  for 
employee  privacy. 

In  the  program  for  regulated 
industries,  the  Department's  current 
rules  and  interpretations  have 
prohibited  stand-down.  The  reason  for 
this  approach  is  that  such  policies  may 
result  in  the  stigmatization  of  employees 


as  drug  users  in  cases  when  positive 
laboraton"  results  are  downgraded  as  a 
result  of  the  MRO  verification  process. 
The  Department's  rules  have  always 
striven  to  provide  a  balance  between 
safety  objectives  and  the  protection  of 
legitimate  employee  privacy  interests.  In 
addition,  the  Department  is  not  aware  of 
any  evidence  that,  in  the  millions  of 
tests  conducted  in  compliance  with  the 
Department's  rules  since  the  program 
began  m  1988,  the  existing  prohibition 
on  stand-downs  has  ever  had  adverse 
safety  consequences. 

However,  the  Department's  internal 
drug  testing  program  for  DOT 
employees,  which  applies  to  air  traffic 
controllers  and  other  safety-sensitive 
employees,  has  used  a  stand-down 
procedure  for  many  years. 
Consequently,  the  Department's  overall 
approach  to  this  issue  has  been 
inconsistent. 

Given  this  sitijaUon,  the  Department 
has  decided  to  seek  comment  on  both 
approaches.  The  proposed  regulatory 
text  includes  language,  in  the 
alternative,  relating  to  both.  Alternative 
1  is  the  present  approach,  which 
prohibits  stand-down.  Alternative  2 
would  permit  stand-down,  with 
requirements  for  maintaining 
confidentiality  of  information 
concerning  the  confinned  positive  test 
result  of  the  employee.  We  seek 
comment  on  which  alternative  is 
preferable  for  the  final  rule.  If  the  final 
rule  permits  employers  to  implement 
stand-down  policies,  the  Department 
seeks  comment  on  several  associated 


issues. 

For  example,  should  the  rule  specify 
that  an  employee  who  is  stood  dovra 
may  continue  to  perform  non-safetv 
sensitive  duties?  What  should  be  the 
pay  status  of  an  individual  being  stood- 
down?  What  additional  privacy 
provisions,  if  any,  are  needed  to  limit 
dissemination  of  information  about  the 
employee's  stand-down  status  based 
upon  the  existence  of  a  laboraton' 
positive  test?  Difficulties  in  maintaining 
confidentiality  may  be  particularly 
acute  in  smaller  companies  {e.g..  a 
trucking  company  with  10  or  fewer 
drivers).  Are  there  any  special 
provisiotis  we  should  include  for  small 
employers?  Finally,  how  would  a  stand- 
down  policy  apply  to  ovraer-operators? 
It  seems  implausible  that  owner- 
operators  would  stand  themselves  down 
after  being  informed  of  laboratory 
positive  tests  by  MROs. 

We  also  point  out  that,  in  addition  to  . 
the  proposed  alternative  language  in 
§S  40. 1 29  and  40. 1 59,  there  may  be  a 
need  for  conforming  changes  to  other 
sections  of  the  regulation  in  the  event 
we  choose  Alternative  2.  We  seek 


comment  on  what,  if  any,  such 
additional  changes  to  the  rule  would  be 
needed. 

Finally,  the  proposed  regulation 
would  make  other  employer 
responsibilities  clear.  When  an 
employer  receives  a  report  from  the 
MRO  that  there  is  a  substituted  or 
adulterated  specimen,  the  employer 
must  remove  the  affected  employee 
immediately  from  safety-sensitive 
hmctions.  When  the  MRO  informs  the 
employer  of  an  unsuitable  specimen,  the 
employer  must  dliecl  the  employee 
involved  to  immediately  submit  a  new 
specimen  under  direct  obsenation. 
Likewise,  when  the  emplover  receives  a 
report  from  the  BAT  that  there  is  a 
result  0.02  or  above,  the  emplover  must 
remove  the  affected  employee 
immediately  from  safety-sensitive 
fiinctions. 


Split  Specimens 

Section  40.1 73  again  underlines  that, 
where  split  specimen  testing  is  required 
by  DOT  regulations,  employers  must 
make  siu«  that  a  test  of  the  split  occurs 
every  time  thai  an  employee  makes  a 
timely  request.  Payment  or  agreement 
by  the  employee  to  pay  Ihe  cost  of  the 
lest  is  not  a  prerequisite  for  conducting 
a  tesi  of  the  split  specimen,  though  the 
employer  may  seek  to  recover  the  cost 
of  the  test.  Laboratories  conducting  tests 
of  split  specimens  must  refer  a 
specimen  to  a  third  laboralor\'  for 
additional  testing  when  necessar\' 
(§  40.177(d)).  The  Departinent  also  seeks 
comment  on  whether  (as  proposed  at 
S  40.183(d)(4))  there  should  be  a  retest 
under  direct  obsenation  when  a  split 
specimen  is  unavailable  for  testing. 

Split  specimen  tests  are  statutorily 
mandated  only  in  FMCSA.  FTA.  FRA. 
and  FAA.  They  are  currently  optional 
with  employers  in  RSPA  and  USCG 
The  Department  is  interested  in 
determining  if  continuing  use  of  single 
specimen  collections  by  RSPA  and 
USCG  causes  confusion  for  collectors, 
employers,  laboratories,  and  MROs  in 
light  of  the  fact  that  FMCSA.  FTA,  FRA, 
and  FAA  are  required  by  the  Omnibus 
Act  to  use  split  specimen  collection 
methodology.  Will  there  be  fewer  errors 
in  the  collection  process  if  all  DOT 
urine  specimens  are  collected  using 
split  specimen  procedures?  Will 
employers  covered  under  multiple  rules, 
(e.g.,  RSPA  and  FMCSA)  be  less  likely 
to  order  the  wrong  collection  if  all  of 
DOT'S  OAs  require  split  specimen 
procedures  (e.g..  a  situation  in  which  a 
pipeline  repair  person  also  drives  a 
truck)?  Is  it  sound  policy  to  keep  the 
current  bifurcated  specimen  collection 
system  that  requires  split  specimen 
collection  within  some  transportation 
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industries  and  permits  single  specimen 
collections  for  others? 

"Problem"  Drug  Tests 

The  NPRM  would  spell  out  the 
circumstances  in  which  an  employee's 
actions  are  considered  to  be  a  refusal  to 
test  (§40.191).  The  NPRM  also  includes 
a  list  of  testing  problems  that  must  or 
may  result  in  cancellation  of  a  test, 
including  instructions  on  how  to  correct 
problems  thai  would  otherwise  result  in 
cancellation  (§40.201).  This  portion  of 
the  proposed  rule  also  notes  the  effect 
of  a  canceled  test  (§40.205)  and 
introduces  the  concept  of  a  mistake  in 
the  process  which  must  be  documented 
when  discovered  but  which  does  not 
result  in  cancellation  of  the  test 
(§  40.207).  We  also  request  information 
on  whether  there  are  other  common 
mistakes  that  we  should  mention  in  this 
section. 

In  connection  with  the  "shy  bladder" 
provisions,  the  rule  provides  that  a 
physician  "acceptable"  to  the  employer 
shall  evaluate  the  employee  (the  same 
provision  applies  to  inability  to  provide 
sufficient  breath  for  an  alcohol  test).  We 
understand  that,  in  some  cases, 
employers  apparently  do  not  check  to 
determine  the  suitability  of  a  physician 
to  perform  this  evaluation.  Should  the 
language  simply  require  the  employer  to 
"select"  the  physician?  Should  the  rule 
establish  criteria  for  this  selection  (e.g., 
expertise  in  urology)? 

The  proposed  rule  also  would 
incorporate  1998  DOT  guidance 
concerning  individuals  whose  tests  are 
canceled  on  a  pre-employment  test 
because  of  a  serious,  long-term 
disability.  These  individuals  could 
perform  safety-sensitive  functions  after 
"passing"  a  physician's  evaluation  for 
signs  or  symptoms  of  drug  abuse,  which 
could  include  a  blood  test.  Because  pre- 
employment  alcohol  tests  are  no  longer 
mandatory,  is  it  necessary  to  include  a 
similar  provision  in  "insufficient 
breath  "  situations?  The  Department 
seeks  comment  on  this  question. 

Alcohol  Test  Administration 

Alcohol  testing  requirements  are  not 
proposed  to  be  changed  as  much  as  the 
older  drug  testing  requirements.  Some 
of  the  changes  proposed  include 
mandatory  retraining  for  BATs  and 
STTs  who  make  a  mistake  resulting  in 
the  cancellation  of  a  test  (§  40.213(a)(3). 
new  requirements  for  test  site  security 
(§  40.223(a)).  authorization  for  foreign- 
language  testing  form.s  (e.g.,  in  Spanish 
for  use  in  Mexico),  more  specific 
instructions  on  the  steps  for  beginning 
alcohol  tests  (§40.241)  and 
clarifications  concerning  the  timing  of 
confirmation  tests  (§40.251).  There  are 


updated  sections  on  "fatal  flaws"  and 
"correctable  flaws,"  and  how  to  correct 
the  latter  (§40.271). 

Section  40.233  requires  quality 
assurance  plans  for  evidential  breath 
testing  devices.  Are  these  plans 
necessary  or  useful?  Should  the 
requirement  be  retained,  changed,  or 
eliminated?  Can  it  be  improved  or 
modified?  The  Department  also  seeks 
comment  on  how  well  the  current 
alcohol  testing  form  is  working  for 
collection  and  other  concerned 
personnel.  Are  there  improvements  we 
should  make?  We  also  seek  comment  on 
whether  the  provisions  of  the  rule 
concerning  the  use  of  saliva  devices 
(§  40.245)  adequately  describe  how 
these  devices  work,  or  whether  we 
should  modify  this  language. 

Substance  Abuse  Professionals 

The  Department  issued  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  in  the  Federal  Register  Dune 
3.  1999  (Volume  64,  Number  106)1 
concerning  the  inclusion  of  additional 
groups  of  certified  drug  and  alcohol 
addiction  counselors  in  the  definition  of 
a  SAP.  The  NPRM  incorporates  material 
from  this  ANPRM  and  the  comments  we 
received.  An  overwhelming  niunber  of 
respondents  supported  the  Department's 
desire  to  streamline  the  process  for 
reviewing  certification  groups" 
application  materials  and  for  evaluating 
the  quality  of  those  groups"  certification 
testing  processes.  While  some 
commenters  favored  maintaining  the 
current  review  process  and  one  favored 
individual  certification  for  every  SAP, 
the  vast  majority  favored  the 
Department's  proposal  to  require 
National  Commission  for  Certifying 
Agencies  (NCCA)  accreditation  for 
certification  agencies  wishing  to  have 
their  certified  counselors  included  in 
the  SAP  definition.  Because  two 
counselor  organizations — the  National 
Association  of  Alcoholism  and  Drug 
Abuse  Counselors  Certification 
Commission  (NAADAC)  and  the 
International  Certification  Reciprocity 
Consortium  /  Alcohol  &  Other  Drug 
Abuse  (ICRC) — have  been  through  the 
ciurent  rigorous  DOT  evaluation 
process,  the  Department  believes  that 
NAADAC  and  ICRC  will  not  need  NCCA 
accreditation  to  have  their  certified 
counselors  remain  in  the  SAP 
definition. 

The  NPRM  would  add  training 
requirements  for  SAPs  (§  40.281(c)).  The 
NPRM  also  clarifies  the  role  of  the 
employer,  employee,  and  SAP  in  the 
tetum-to-duty  proce.ss  (§§40.283 
through  40  291).  including  a 
stren^ened  prohibition  on  waivers  of 
liability.  The  NPRM  would  also 


incorporate  into  the  rule  text  a  nimiber 
of  existing  interpretations  concerning 
the  SAP's  role  (e.g.,  a  SAP  assessment 
must  be  face-to-face,  an  employer  or 
employee  cannot  "shop  around  "  for  a 
favorable  SAP  evaluation,  no  one  may 
modify  or  change  a  SAP's  assessment  of 
an  employee  (§§40.295  and  40.297);  the 
SAP  is  to  make  a  recommendation  for  a 
return  to  work  agreement)  The  rule 
would  also  specify  that 
recommendations  for  foUow-up  tests 
and  post-return-to-duty  follow-up 
treatment  would  be  included  in  the 
SAPs  recommendation,  and  that  the 
employer  must  follow  these 
recommendations  (§§40.307  and 
40.309).  Finally,  the  NPRM  lists  the 
items  that  must  be  included  in  SAP 
reports  on  employee  evaluations 
(§40.311). 

Some  SAPs  have  asked  to  receive 
reports  of  the  quantity  of  drugs  in  an 
employee"s  system,  to  help  them 
determine  what  sort  of  treatment  might 
be  appropriate.  They  do  not  receive 
quantitations  in  the  normal  course  of 
business.  Should  SAPs  be  able  to  obtain 
this  information  from  laboratories, 
much  as  MROs  now  can? 

The  NPRM.  like  the  current  rule, 
requires  at  least  six  follow-up  tests  over 
the  period  of  one  year  following  an 
individual's  retimi  to  safety-sensitive 
duties  after  a  rule  violation  (e.g., 
positive  drug  test).  From  rehabilitation 
and  safety  viewpoints,  is  this  minimum 
requirement  adequate?  For  example, 
would  it  be  belter  if  there  were  a 
minimum  requirement  of  twelve  follow- 
up  tests  during  the  year?  The 
Department  seeks  comment  on  this 
matter. 

Finally,  because  of  the  Department's 
growing  concern  that  no  adverse 
consequences  exist  for  most  applicants 
for  DOT  safety-sensitive  positions  who 
test  positive  on  or  refuse  to  take  a  pre- 
employment  drug  test,  we  propose  to 
prohibit  those  individuals  fi'om 
performance  of  any  and  all  DOT  safety- 
sensitive  duties  until  and  unless  the 
person  completes  the  SAP  evaluation, 
referral,  and  treatment  process.  DOT 
agency  regulations  woiild  be  modified 
accordingly. 

Confidentiality  and  Release  of 
Infoimation 

The  basic  confidentiality  provision  of 
the  existing  part  40  would  continue  in 
effect:  Information  about  an  employee's 
drug  or  alcohol  tests  can  be  released  to 
third  parties  only  with  the  written 
consent  of  the  employee.  The  NPRM 
specifies  thai  this  consent  must  be 
specific  to  the  information  in  question, 
not  a  "blanket"  release  (§  40.321(b)). 
However,  a  service  agent  (e.g.,  an  MRO) 
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can  transfer  their  records  to  a  successor 
without  obtaining  such  consent,  as  long 
as  no  disclosure  to  outside  parties 
occurs  (§  40.325(a)).  MROs  can.  with 
employee  consent,  contact  a  proscribing 
physician  to  determine  if  an  alternative 
medication  not  having  side  effects  that 
adversely  affect  safety  can  be 
substihJted(§  40.327(c)). 

The  NPRM  specifies  that  MROs 
would  be  required  to  report  drug  test 
information  direcUy.  and  only,  to  actual 
employers.  They  could  not  report 
results  via  an  intermediary,  such  as  a 
consortium  or  third-party  administrator. 
Use  of  intermediaries  has  the  potential 
to  delay  the  transmission  of  results  and 
increase  the  likelihood  of  administrative 
error.  There  is  one  exception  to  this 
requirement:  DOT  agencies  could  have 
a  regulatory  provision  authorizing  the 
provision  of  results  through  an 
intermediary.  At  the  present  time,  only 
the  Coast  Guard  has  such  a  provision. 
No  other  DOT  agency  autiiorizes  this 
practice. 

The  proposed  approach  is  based  on 
the  Department"s  1995  guidance  on  the 
role  of  consortia  and  third-party 
administrators.  As  that  guidance 
suggests,  reporting  through  an 
intermediary  might  be  appropriate  in 
certain  specific  situations  (e.g.,  when 
use  of  a  third  party  is  the  only 
practicable  way  to  direct  an  owner- 
operator  to  cease  performing  safety- 
sensitive  fimctions  or  to  report  a 
violation  to  a  DOT  agency  for  purposes 
of  taking  licence  or  certification  action 
following  a  violation).  The  Department 
is  reluctant  to  extend  these  provisions 
any  wider.  What  are  the  advantages 
versus  the  disadvantages  of  the  current 
system? 

To  resolve  a  dilemma  that  some 
MROs  have  faced,  §  40.329  would 
authorize  MROs  who  work  for  more 
than  one  DOT  employer  to  inform 
Employer  B  that  an  employee  has  had 
a  positive  test  or  a  refusal  to  test  in  his 
capacity  as  an  employee  of  Employer  A. 
This  proposed  exception  to  the 
employee  consent  rule  has  a  number  of 
protections  to  ensure  that  it  is  not 
abused  or  used  too  broadly.  Should  this 
provision  be  broadened  (e.g.,  so  that  the 
MRO  could  provide  the  information  to 
an  employer  whom  the  MRO  does  not 
serve)?  If  so,  how  should  a  broadened 
provision  be  drafted  in  order  to  avoid  an 
open-ended  license  to  share  information 
(e.g..  within  an  organization  with  many 
MROs  and/or  a  large  data  base)?  One 
purpose  of  part  40  is  to  maintain  an 
appropriate  balance  between  safety  and 
privacy  considerations,  and  we  seek 
comment  on  how  best  to  strike  this 
balance  in  this  situation. 


The  existing  rule  requires  laboratories 
to  provide  certain  information  to 
employees  about,  among  other  things, 
their  HHS  certifications.  Despite  this 
requirement,  laboratories  have 
sometimes  refused  to  provide  the 
information.  Section  40.331  specifies 
the  scope  of  this  requirement  in  greater 
detail  and  emphasizes  the  laboratories" 
obligation  to  comply.  It  should  be  noted 
that  refusal  by  a  laboratory  to  provide 
required  information  could  subject  the 
laboratory  to  public  interest  exclusion 
proceedings  under  subpart  R. 

The  NPRM  currently  authorizes  the 
provision  of  information  about  a  post- 
accident  drug  or  alcohol  test  to  the 
National  Transportation  Safety  Board 
(NTSB).  in  connection  with  an  NTSB 
investigation  of  an  accident  to  which 
the  post-accident  test  pertained.  The 
Department  seeks  comment  on  whether 
this  provision  should  be  broadened  to 
apply  to  other  types  of  tests  (e.g.,  pre- 
employment,  random,  follow-up)  in  the 
individual  employee's  past.  Should  the 
provision  apply  to  the  employee's  urine 
specimens  collected  for  the  post- 
accident  test  (on  which  NTSB  might 
want  to  conduct  additional  testing)?  The 
issue  involves  how  best  to  balance  the 
potential  relevance  of  the  additional 
information  to  NTSB's  investigation  of 
the  accident  vrith  the  additional  effects 
of  broader  dissemination  of  the 
information  on  the  individual's  privacy. 
If  we  do  broaden  the  availabilitv  of  such 
information  to  the  NTSB,  should  the 
rule  place  conditions  limiting  further 
disclosure  (e.g.,  in  the  text  of  NTSB 
reports)? 

Finally,  in  some  situations  a  service 
agent  may  be  aware  that  an  individual 
is  continuing  to  perform  safety-sensitive 
functions  despite  having  violated  a  DOT 
agency  regulation.  For  example,  a  third- 
party  administrator  may  learn  that  a 
truck  driver  is  continuing  to  drive  a 
conunercial  motor  vehicle  after  having 
tested  positive  for  drug  use.  There  is  no 
present  requirement  for  the  service 
agent  to  report  such  a  situation  to  the 
DOT  agency  involved.  In  the  interest  of 
safety,  should  there  be  such  a 
requirement? 

Service  Agent  Roles  and  Responsibilities 

Subpart  Q  of  the  rule  is  based  in  part 
on  existing  DOT  guidance  concerning 
the  roles  and  responsibilities  of  service 
agents,  such  as  third-party 
administrators  and  consortia.  There  is 
also  new  material,  such  as  an  explicit 
statement  that  service  agents  cannot 
impose  requirements  not  authorized  by 
DOT  rulemaking,  a  reference  to  the 
subpart  R  public  interest  exclusion 
process  and  its  consequences,  and 


expanded  provisions  on  the  relationship 
between  service  agents  and  MROs. 

The  Department  is  concerned  about 
any  potential  for  conflicts  of  interest 
with  all  service  agents  and  welcomes 
comments  in  this  area.  The  Department 
has  a  long-standing  prohibition  against 
the  laboratory'  and  the  MRO  having  an 
affiliation  or  financial  arrangement  with 
one  another  that  may  be  construed  as  a 
conflict  of  interest.  Should  this 
prohibition  be  strengthened?  If  so.  how? 
We  are  also  interested  in  your 
comments  on  what  limitations,  if  any, 
should  be  placed  upon  laboratories  and 
MROs  serving  as  third-party 
administrators.  How  can  we  ensure  that 
there  exists  no  conflict  of  interest  in  a 
laboratory-based  third-party 
administrator's  selection  of  an  MRO? 
Or,  in  an  MRO-based  third-party 
administrator's  selection  of  a  laboratory? 
Public  Interest  Exclusions  (PIEs) 

The  Department  of  Transportation 
requires  hundreds  of  thousands  of 
transportation  employers  to  conduct 
drug  and  alcohol  tests  on  nullions  of 
employees  performing  safety-sensitive 
functions.  As  part  of  this  program,  the 
Department  requires  the  emplovers  to 
comply  with  the  specific  and  detailed 
testing  procedures  in  part  40.  These 
procedures  ensure  the  accuracy, 
integrity,  and  privacy  of  the  testing 
process,  and  they  contain  significant 
safeguards  for  employers  and  employees 
alike.  Employers  who  do  not  comply 
with  these  procedures  are  subject  to 
sanctions,  such  as  civil  penalties  or 
withdrawal  of  Federal  funding. 

Most  DOT-regulated  employers  today 
do  not  use  their  own  persormel  to 
provide  drug  and  alcohol  testing 
services.  Rather,  they  rely  on  a  series  of 
"service  agents'"  (e.g..  collectors,  BATs, 
laboratories.  MROs,  substance  abuse 
professionals,  testing  consortia,  third- 
party  administrators),  with  whom  they 
contract  to  provide  these  services.  When 
service  agents  fail  or  refuse  to  carry  out 
part  40  requirements,  employers  who 
engage  their  services  in  good  faith  are 
placed  at  risk  of  being  found  in 
noncompliance  and  subjected  to  DOT 
sanctions.  The  employers — especially 
the  many  small  businesses  involved-^ 
do  not  have  the  expertise  or  resources 
to  determine  whether  the  service  agents 
are  providing  services  in  a  way  that 
meets  part  40  requirements. 

Relying  on  employer  penalties  alone 
to  ensure  serv  ice  agent  compliance  does 
not  adequately  address  the  problem.  For 
example,  imposing  a  SIOOO  civil  penalty 
on  a  small  trucking  company  that  has 
used  a  service  agent  that  is  not 
performing  its  functions  properly  does 
littie  to  correct  the  .service  agenl"s 
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malleasance.  The  service  agent  can  go 
right  on  performing  badly  for  the  many 
other  DOT  employers  with  which  it 
contracts.  Attempting  to  address  the 
problem  through  employer-by-employer 
sanctions  is  also  a  verj'  inefficient  use 
of  the  Department's  resources.  If  a  IX3T 
agency  must  conduct  separate  civil 
penalty  actions  against  30  different 
employers  to  address  the  effects  of  a 
single  ser\'ice  agent's  malfeasance,  its 
use  of  resources  is  much  less  efficient 
than  if  there  is  one  DOT  action  focused 
on  the  service  agent  itself.  Nor  are 
educational  efforts  likely  to  be 
sufficient:  existing  DOT  agency  and 
private  training  efforts,  while  useful, 
have  not  prevented  some  recurring 
problems  about  which  we  know. 

Noncompliance  by  service  agents 
with  part  40  requirements  can  have 
serious  consequences  that  go  beyond  the 
possibility  of  DOT  sanctions  on 
employers.  For  example,  if  an  MRO  is 
unqualified,  does  not  conduct 
verification  interviews,  or  disregards 
DOT  rules  and  guidance  for  making 
verification  decisions,  individuals  who 
apparently  have  tested  positive  for 
drugs  can  have  their  test  results 
invalidated  and  be  put  back  to  work  in 
safety-sensitive  positions,  endangering 
transportation  safety,  or  individuals  can 
be  unfairly  identified  as  drug  users.  If  a 
collector  or  BAT  does  not  conduct  the 
collection  process  as  part  40  provides, 
then  valid  tests  can  be  overturned,  tests 
will  have  to  be  repeated,  and  hiring 
actions  may  be  delayed  (in  the  case  of 
pre-employment  tests),  creating 
potential  safety  and  cost  problems.  If  a 
laboratory  or  MRO  breaches 
confidentiality  requirements, 
employees'  privacy  rights  can  be 
compromised,  upsetting  the  programs 
carefully  constructed  balance  between 
the  goverrunent's  interest  io  safety  and 
the  employee's  interest  in  privacy. 

To  address  these  concerns,  the 
Department  is  proposing  a  new  subpart 
that  would  create  a  "public  interest 
exclusion  "  mechanism.  A  public 
interest  exclusion  (PIE)  would  be  a 
directive  from  the  Department  to  its 
regulated  employers  to  not  use  a  service 
agent  that  fails  or  refuses  to  provide  its 
services  as  part  40  requires.  While  a  PIE 
obviously  has  adverse  business 
consequences  for  the  ser\'ice  agent 
involved,  its  imposition  is  not  for  the 
purpose  of  punishment.  Its  purpose  is  to 
serve  the  public  interest  by  making  it 
easier  for  employers  to  comply  with  our 
rules  and  to  protect  them  from 
noncompliance  with  DOT  regulations. 
We  also  believe  it  is  important  to  protect 
employees  from  the  consequences  of 
services  that  do  not  meet  DOT 


requirements.  The  proposed  process 
would  work  as  follows: 

•  When  a  DOT  agency,  ODAPC,  or 
the  Inspector  General's  office  becomes 
aware  of  a  problem  with  service  agent 
performance,  through  an  inspection  or 
complaint,  the  office  in  question  would 
first  decide  whether  to  pursue  the 
matter  through  this  process.  This  would 
be  a  "prosecutorial  discretion"  decision 
by  the  office,  made  in  view  of  the 
seriousness  of  the  problem  and  would, 
of  course,  be  subject  to  the  availability 
of  DOT  resources.  We  contemplate  the 
use  of  this  process  only  in  cases  having 
considerable  significance,  not  for  minor 
mistakes.  In  addition,  in  most  cases, 
DOT  offices  would  resort  to  this  process 
only  after  having  unsuccessfully  tried 
other  means  of  resolving  the  problem. 

•  Because  the  primary  purpose  of  the 
process  is  compliance,  the  initiating 
office  would  first  send  a  correction 
notice  to  the  service  agent,  spelling  out 
the  problem  and  asking  the  service 
agent  to  fix  it. 

•  If  the  service  agent  corrected  its 
problem(s)  within  60  days,  no  further 
proceedings  would  be  necessary. 

•  If  the  problem(s)  was  not  corrected, 
the  initiating  office  would  notify  the 
service  agent  in  writing  that  the 
Department  was  proposing  to  issue  a 
PIE. 

•  To  ensure  that  the  service  agent  had 
administrative  due  process,  it  would 
have  the  opportunity  to  contest  the 
issuance  of  a  proposed  PIE.  This  would 
include  the  opportunity  to  submit 
information  and  arguments  in  writing 
and  to  meet  with  the  ODAPC  Director  in 
situations  where  there  were  material 
facts  in  dispute.  (To  ensure  separation 
of  functions,  the  ODAPC  Director,  as  the 
decisionmaker,  would  not  participate  in 
the  decision  to  initiate  the  proceeding, 
and  there  would  be  a  firewall  between 
the  Director  and  other  ODAPC,  DOT 
agency,  or  IG  staff  concerning  the  case.) 

•  ITie  Director  would  noti]ty  di« 
service  agent  of  the  decision  and  the 
reasons  for  it  in  writing  and  issue  a 
Federal  Register  notice  to  inform 
employers  when  a  PIE  was  issued. 

•  The  PIE  would  stay  in  effect  for  a 
period  of  from  one  to  five  years, 
depending  on  the  seriousness  of  the 
problem.  However,  it  could  be  lifted 
earlier  if  the  service  agent  was  able  to 
show  that  the  problem(s)  resulting  in 
the  order  had  been  corrected. 

This  process  is  analogous  to  the 
procedure  for  imposing  suspension  and 
debarment  in  nonprocurement 
situations  (see  49  CFR  part  29).  It  should 
be  noted  that  this  proposed  provision  is 
not  a  sweeping  new  assertion  of 
regiUatory  authority  over  entities  who 
were  previously  untouched  by  DOT 


regulations.  Provisions  of  both  part  40 
and  DOT  agency  drug  and  alcohol 
testing  regulations  already  govern  in 
detail  the  activities  conducted  by 
laboratories.  MROs,  collectors, 
substance  abuse  professionals,  and  other 
service  agents.  The  propoised  provision 
adds  no  new  substantive  requirements. 
Rather,  it  uses  the  Department's  existing 
regulatory  authority  over  transportation 
employers  to  direct  the  employers,  in 
the  public  interest  and  in  the  interest  of 
their  own  compliance  with  our 
regulations,  not  to  use  service  agents 
whose  conduct  violates  part  4u.  The 
General  Counsel  of  the  Department  of 
Transportation  has  determined  that  the 
Department  has  sufficient  legal 
authority  to  implement  these  proposed 
requirements. 

"The  Department  also  seeks  comment 
on  three  alternative  methods  to  achieve 
the  objective  of  this  provision.  We 
believe  that  all  these  alternative 
approaches  could  use  due  process 
procedures  like  those  outlined  above: 

(1)  The  process  would  work  as 
described  above,  but  instead  of  issuing 
a  PIE.  the  Department  would  issue  an 
advisory  notice  to  employers  telling 
them  that  the  service  agent  was  not 
providing  services  as  required  by  part 
40,  placing  employers  using  the  agent  at 
peril  of  enforcement  action. 

(2)  As  a  condition  of  participation,  all 
service  agents  would  be  required  to  self- 
certify  that  they  provide  all  services  as 
required  by  Part  40.  Instead  of  issuing 

a  PIE.  the  Department  would  decerti^ 
service  agents  that  failed  to  carry  out 
requirements  properly. 

(3)  A  contract  provision  in  all 
agreements  between  service  agents  and 
regulated  employers  (see  S40.11(d)) 
would  bind  service  agents  to  providing 
services  in  compliance  with  Part  40. 
Noncompliance  would  breach  this 
provision,  leading  to  termination  of  the 
contract. 

The  Department  seeks  comment  on  all 
the  alternatives,  combinations  of  them, 
or  other  means  to  accomplish  the 
purpose  of  the  proposed  Subpart  R,  as 
well  as  on  the  general  concept  of  a 
mechanism  to  protect  employers  and 
employees  from  noncomplying  service 
agents. 

Table  of  Sources 

As  noted  earlier  in  the  preamble,  this 
proposed  rule  would  sigiuficantly 
change  the  organization  of  Part  40.  To 
help  readers  follow  the  origin  of  the 
proposed  provisions,  we  have  created  a 
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•  "§  40.33(b)"— The  material  in  the 
proposed  rule  originated  in  §  40.33(b)  of 
the  existing  rule.  This  does  not  mean 
that  the  proposed  section  is  the  same  as 
the  existing  section,  but  simpiv  that  the 
proposed  section  addresses  the  .same 
subject  matter  as  the  existing  provision. 
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•  "Interp."— The  material  in  the 
proposed  rule  text  comes  from  an 
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•  "9/98guidancB"— The  material  in 
the  proposed  rule  text  comes  from  a 
guidance  memorandum  issued  by  the 
Department  in  September  1998 

•  "Modal  regulation"— The  material 
in  the  proposed  rule  text  comes  from  a 


DOT  agency  regulation  {e.g.,  the  FRA 
drug  testing  rule). 

•  "New"— The  material  in  the 
proposed  rule  would  add  material  not 
found  in  the  present  Part  40  or  in 
written  interpretations  or  guidance. 

•  "HHS" — The  materialin  the 
proposed  rule  would  incorporate 
material  from  the  Department  of  Health 
and  Human  Senices  drug  testing 
guidelines  or  HHS  guidance  interpreting 
those  guidelines. 

•  "Comment"— The  material  in  the 
proposed  rule  responds  to  a  comment 
on  the  ANPRM. 

•  "Alcohol  (or  Drug)  parallel"— The 
proposed  rule  text  concerning  drug 
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language  on  a  similar  provision  in  the 
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Using  the  table,  readers  should  be 
able  to  readily  identify'  the  source  of  a 
given  prorision  and  where  the  proposed 
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on  the  Department's  web  site,  we  have 
placed  these  source  notes  in  brackets 
after  each  section,  for  greater 
convenience  to  the  reader  (Federal 
Register  format  does  not  permit  this    _ 
placement  in  the  published  version  oF 
the  document).  The  table  follows: 

Source 


40.1 

40.3.  HHS.  except    alcohol  lest. " 
live.'  "dilute  speciinen."  •notice." 
specimen,"  wtiicti  are  new 
I  New 
^  ; , I  49  CFR  part  5.  inleip. 

4o:i3(ar:::::;:::::;:::::::;::z;;:::;::::;;;::z;:;::::;:::;:;;;::;:::;:::::;::;:;::::::-- 

(0)   

40.15(a),  (b),(d).(e).<f) 

(c)  

40.17(a) 

(b),  (c) 

40.19  

40.21   

40.31  (a),  (b)  „.... 

(c) 

(d) 


'designated  employer  represenla- 
service  agents."  ana   subsMuled 


Comment 
Interp. 
40.21(c) 
Guidance 


Interp. 

New 

New 

40.23(d)(3),  inteip. 

40.23(d)(3) 


40.23(d)(2) 


40.33  (a)(1 ) ^■ 

(a)(2)(i)  Z 1 

(a)(2)(i") I  4o'23(dl(11 

(a)(3H5)  "•"■  '  ^-^"l^^' 

(b)  

40.35  

40.37  

40.41  (a),  (b)  .... 
(c) 


«1)(1),  (3) 

(d)(2) 

(e) 

0.(9)  

40.43(a)  

(b)(lH6)  . 
(b)(7H8)  . 

(c)  

((I)(l) 

(cl)(2) 

(d)(3)  . 
(d)(4)  . 


New 

New 

New 

New 

New 

40.25(a)(1) 

40.25(a)(2) 

New 
I  40.25(a)(2).  HHS 

40.2S(a)(1) 
I  40.25(b) 

40.25(b)(1H2) 


■ 40.25(b)(2) 

40.25(d) 

40.25(g) 

4025(d) 

,dw„  "•" 40.25(f)(25)(ii) 

[ef  '  ■; : JSf^SP*"'' 

(e)(iH4i"""!!"Z"Z!~;;;z":;;i;;;!z;;";" 

40.45(a)  

(b)(1) _ ~'ZZZ 

(b)(2H5) 

(c)  

(d) „ 

(e) _„ „  

40.47(a)  „ 

(b) ,„. ..ZZZZZZIZiZZ 

40.49  „ „ „_ 

40.51  . "  "" 


40.25(d) 
New 

40.23(a)(1)(i) 
40.23(a)(1)(ii) 
Comments 
40.23(a)(l)(ii) 
40.23(a)(1)(iii) 
New 
Interp. 
Interp..  new 
New 
I  Interp..  new 
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Section  of  NPRM 


40.61(a)  

(b)  

(b)(1) 

(b)(2) 

{b)(3) 

(c)  

(d)  

(e)  

(f)(1H2) 

(0(3) 

(f)(4H6) 
(g) 

40.63  (a) 

(b)  

tc)  

«fl  

(e) 


40.65 


(a). 


(b)  (1H5)  ... 

(b)(6) 

(b)(7) 

(c)  

40.67(a)(1)  

(a)(2) 

(b)(1) 

(b)(2) 

(c)(1) 

(c)(2)  

(c)(3) 

(c)(4) 

(d)  

(e)  

(f)  

(g) 

(h)  

0)  

0)  

(k)  

40.69(a) 

(bHc) 

(dHh) 

(i)  

a) 

40.71(a)  

(b)  

(c)  .... 

«J) 

(e)  

(f)  

40.73  (a)-(b)  

(c)  

(d)  

(e) 

(f)  

40.75(a)(1)  

(a)(2) 

(a)(3H4)  .. 

(a)(5) 

(a)(6H7)  .. 
(a)(8H10) 
(a)(11)  

(b)  

(c)  

40.81(a) 

(b)  

(cHd) 

40.83(aHc) 

(d)  

(e)  

(f)  

(9)  -■ 

40.85  ~... 

40.87(a)  


Source 


40.25(f)(3).  new 

Interp. 

New 

40.25(j) 

Interp. 

40.25(f)(2).  HHS 

40.25(f)(2),  new 

Alcohol  parallel 

40.25(f)(4) 

Interp..  HHS 

f^w 

40.25(f)(22)(ii) 

Alcohol  parallel 

40.25(0(5H6).  (11) 

40.25(f)(7).  HHS,  interp. 

40.25(f)(10),  new 

40.25(f)(8),  new 

Checklist  format  new 

New,  interp. 

40.25(e)(2) 

Interp. 

Interp.,  new 

New,  interp. 

HHS 

New 

40.25(e)(2)(iv) 
9/98  guidance 

New 

40.25(e)(2)(iii):  new 

40.25(e)(2)(i) 

4025(e)(2)(iii) 

HHS 

New 

40.25(f)(16),  interp.,  HHS 

New 

Interp. 

Interp.,  HHS 

HHS 

Interp. 

40.25(f)(9) 

New 

40.25(f)(9),  Interp. 

HHS 

Interp. 

40.25(f)(10)(iii) 

New 

40.25(0(19),  HHS 

40.25(0(10)(iii).  40.25(0(17) 

40.25(0(20) 

40.25(0(19)(ii)(B)(1),  new 

New 

40.25(0(19).  HHS 

40 .25(0(10)(iii).  40.25(0(17) 

40.25(0(20) 

40.25(0(22)(i).  HHS 

40.25(0(23),  HHS 

HHS 

New 

HHS 

New 

HHS 

40.25(c).  (h).  (k) 

New 

40.39(a) 

40.39(b) 

New 

40.25(k).  40.29(a)(2) 

HHS,  new 

Interp. 

Interp.,  new 

New 

40.21(a) 

40.29(e)(1).  new 


Section  of  NPRM 


(b)  

40.89(a)  

(b)-(c)  . 
40.91  (a)-(b)  . 

(c)  

(d)  

40.93  

40.95(a)  

(bHe)  . 
40.97(a) 

(b)(1)  ... 

(b)(2)  ... 

(c)  

(dHe)., 
40.99(a)(1)  

(a)(2)  .... 

(b)  

(cHe)  .. 
40.101(a)  

(b) 


Source 


40.29(0 

40.29(e)(1)  and  (f)(1) 
40.29(g)(2) 
New,  HHS 
9/98  guidance 
HHS 

New,  HHS 
40.29(g)(1) 
HHS.  new 
40.29(g)(4).  new 
HHS,  new 
40.29(g)(4),  new 
40.29(g)(4) 
New 

40.29(b)(2),  HHS 
40.29(h),  HHS 
40.29(h) 
New 
I  40.29(n)(6).  new 

'°'°^!il .::;::;;::::::::::;::;:::::::;:::::;:::::::;::::::::;:::::;: !  T3miiH2).  new 


(b) 

(c)  

(c)(1)  .. 
(c)(2)  ... 

(d)  

40.105(a)  

(b)  

(c)  

(d)  

40.107  

40.109(a)-(b) 

(c)  

(d)  

(e)  

40  !ij  j  40.29(g)(6),  HHS.  new 

4o:i2igr::::::::::;;:::::;:;::::;:::::::;;::::;:::;:::::;;:;:::;:;::;;::;:;;:^ 

^°'    4n'»/a\ 

(cHO 

40.123  

^JPfaV - ; 40.33(b)(2).  new 

"■^'^'S  I  40.33(a)(2).  new 


40.31(d)(5).  new 

40.31(d)(3) 

HHS 

New 

HHS.  new 

40.31(d)(7)-<8).  new 

40.31(d)(8) 

40.31(d)(7),  new 

40.31(d)(8).  new 

40.29(1) 

New 

40.29(g)(6),  40.29(m) 

40.29(m),  new 

HHS.  new 


40.33(a) 

New 

New 


(b) 


(e) 

40.129(a)(1)  ... 
(a)(2)  :... 
(a)(3)  .... 
(a)(4)  .... 
{a)(5) 

(b)  

(c)  

(d)  

40.131{a)-(c)  ... 

(d)  

40.133(a)  

(b)  

(c)  

40135  (a)^c)  . 

(d)  

40.137(a)-(b)  .. 

(CHd)  ... 
40.139(a) 

(b)  

(c)  

(c)(1H4) 

40.141    

(a)  

(b) 

(c)  

40.143(a) 

(b)  

(c)  


(<=H* ;;;:::::;:::;::;::::;:::  N^' 


Interp,.  new 


9/98  guidance,  new 
■  40.33(a).  interp. 
New 

I  40.33(C)(1H2) 
40.33(a)(2) 
'  New 
Interp..  new 
9/98  guidance 
Interp.,  new 
40.33(c)(2).  new 
40.33(c)(3H4).  new 
40.33(c)(3).  (0(5) 
New 

40.33(c)(6) 
New 

40.33(i)(2) 
40.33(a).  (b)(3),  (c) 
Interp 
40  33(d) 
New 

40.33(d).  new 

Interp.,  new,  MRO  training  materials 
New 

40.33(a).  (b)(3).  new 
40,33(b)(3).  new 
40.33(e) 

40.33(b)(3).  interp. 
New 
Interp. 
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Section  of  NPRM 


(d)  

(e) 

(0 ~ 

40  14S(a)  

(b) 

(c)  

(d) 

(e)  

(f) 

40.l47(aHb)  

(c)  

40.149(aH'>)  

(c)  

40  151(a) 

(bHc) 

40.153(a)  

(b)  

40.155  

40.157  (a)Hb)  .... 

(c)  

(d) 

40.159(a) 

(b)  

(cHO 

(g) 

40  161(a) 

(b)  

40.163  

40.171(a) 

(b) 

(c)  .._ - 

(d)  

40.173  

40.175(a)  

(b)  

(C)  

(C)(1H2) 

(d) -.... 

(e) 

(f) 

(g) 

40.177(a)  

(b) 


(cHd). 
(e)  ..„.., 


40.179  , 

40.181    

40.183  

40.185  _. 

40.187  

40.191(a)(1)   

(a)(2) 

(a)(3) 

(a)(4) 

(a)(5H6) 

{a)(7) 

(b) 

(c)  

(d) 

(e) 


40.193  (aHf).  (hKO 

(g) 

40.195  

40  197  

40199  

40.201   

40.203(a)  

(b)  

40.205  

40.207  

40.21 1(a)^c) 

(d)  

40.213(a)(1)  

(aHl)(i)  


Source 


Section  of  NPRf\^ 


Interp.,  MRO  training  materials 

Interp. 

Guidance 

New 

40.33(e)Hf) 

New 

New,  interp. 

40.33(eHf) 

Interp. 

9/98  guidance,  new 

Interp..  new 

9/98  guidance,  new 

Interp.,  new 

9/98  guidance 

Interp.,  new 

9/98  guidance,  new 

Interp.,  new 

New 

Alcohol  parallel— 40.65(i) 

FMCSA  regulation— 49  CFR  382.407(a)(1) 

New 

40.33(a)(1),lnterp.,  new 

New 

9/98  guidance,  new 

New 

Interp. 

New 

New 

40.33(f) 

40.33(g) 

Interp. 

40.25(f)(10)(E) 

Interp. 

40.129(b)(2).  new 

New 

40.29(c) 

40.29(b)(2),  new 

40.25(f)(10)(F) 

40.33(0 

Inlerp. 

Nmi 

HHS 

40.29  (b)(3) 

HHS 

Interp. 

New 

HHS 

9/98  guidance,  new 

New 

New 

Interp.,  comment 

Modal  regulations 

Interp. 

40.25(0(1 0)(iv)(2),  40.69(d)(2)(ii) 

Interp. 

40.67(a) 

9/98  guidance 

Modal  regulations 

40.67(a),  interp. 

Comment 

40.25(f)(10)(iv) 

Guidance,  new 

Guidance,  new 

DOT  and  HHS  guidance,  interp 

Guidance,  new 

DOT  and  HHS  guidance,  interp..  new 

40.67(b),  new 

New,  interp. 

Interp. 

Interp.,  new 

40.51.40.93 

40.51(b),  new 

40.51(a)(1) 

40.51(a)(2) 


(a)(l)(ii)  .. 
(a)(l)(iii)  ., 
(a)(1)(iv)  . 

(a)(2) 

(a)(3) 

(b)(1)  

(b)(1)(i)  ... 
(bMIXii) ... 
(b)(l)(ili)  .. 
(b)(1)(iv) .. 
(b)(3) 

(c)  

(d)  

(eHg) 

40.215  

40.217  

40.221  (aHb)  .... 
(c)-(d)  

(e)  

(0  

40.223(a)  

(b)  

(c)  

(d)  

(d)(1)  

(d)(2) 

(d)(3) 

40.225(a)  

(b)(1)  

(b)(2) 

(b)(3H6) 

(c)  ; 

40.227(a) 

(b)  

40.229  

40.231(a)  

(b)  „... 

40.233(a)  

(a)(1) 

(a)(2) 

(b)  

(c)  

(d)  

(e) 

(0  

40.235(a) 

(b)  

(c)  

(d)  

40.241(a)  . 


(b)(1)  

(b)(2),  (b)(2)(0 

(b)(2)(ii) 

(b)(3) 

(b)(4) 

(b)(5) 

(b)(6H7)  

40.243(a)  ^... 

(b)  

(c)  

(d)  

(e) 

(0 

(g) 

40.245(a) 

(b)  

(c)  

(d) 

(e) 

m - 

(B) ~: 

(h) 

(i)  

40.247(a)  


Source 


40.51(a)(3) 

Interp. 

Drug  parallel 

40.93(c) 

New 

40.51(a)(1) 

40.51(a)(2) 

40.51  (a)(3) 

New 

Onjg  parallel 

New 

Inlerp. 

40.51(c) 


New 


40.57(a) 

40.57(e) 

40.57(b) 

40.57.  new 

40.55(c) 

40.57(c) 

40.57(e),  40.99(b) 

New 

Interp. 

40.57(e).  40.99(b) 

40.59(a) 

Drug  parallel-40.23(a)(1)(i)  and  CCF 

40.59(a) 

Comment 

New 

Interp. 

New 

40.53.  40.91 

40.53(a),  40.91 

40.53(b) 

40.55(a) 

40.5S<a)(1H3) 

40.SS(a)(4) 

40.55(b),  (b)(1),  new 

40.55(a)(1) 

40.55(b)(2) 

40.55(b)(4) 

40.55(b)(3) 

40.95  (a),  (a)(1) 

40.95(b),  (c) 

New 

40.S5(a)(2) 

New 

New,  Dnjg  parallel— 40.25(f)(3) 

New 

Dnjg  parallel— 40.25(j) 

Dnjg  parallel— 40.25(f)(2) 

Dmg  parallel— 40.25((f)(2),  new 

40.61(b).  40.101(d)(1) 

40.63(a).  40.101(b) 

Dnjg  parallel— 40.25(0(7),  HHS,  interp. 

40.63(b) 

40.63(0) 

40.63(d)(2)(i).  (d)(3),  (d)(4) 

New 

40.63(d)(3) 

40.63(d)(2)(i) 

40.101(d)(2) 

40.101(d)(3) 

New 

40101(d)(5) 

40.101(d)(6) 

40.101(d)(7) 

40.101(d)(8) 

40.101(d)(9) 

40.101(d)(10) 

40.101(e) 


69092 


Federal  Register/Vol.  64.  No.  236/Thursday.  December  9,  1999 /Proposed  Rules 


Federal  Register /Vol.  64.  No.  236  /  Thursday ,  December  9,  1999 /Proposed  Rules 


69093 


Section  of  NPHM 


(b)(1) 

(b)(2) 

(b)(3) -... 

(c)(1) 

(c)(2)  

(c)(3)(IHiv) ... 

(c)(3)(vHv«) 

(c)(3)(viii)  

(c)(3)(ix) 

«fl  

40.251  (aHb)  

(c)  

(<3)  

40.253(a)  

(b)  

(c)  

«J) 

(eHO ~. 

(9)  •;■• 

40255(a)(1)  

(a)(2) 

(a)(3) 

(a)(4) 

(a)(4)(i)  

(a)(4)(ii) 

{b)(1) 

(b)(2) 

40257  

40.261(a)(1)  _ 

(a)(2) 

(a)(3) 

(a)(4) 

(a)(5) 

(a)(6) 

(b) ~. 

(c)  

40.263  

40.265  

40.267(a)(1)  

(a)(2) 

(a)(3) 

(b)  

(c)(1) 

(c)(2H3)  

(c)(4) 

(c)(5) 

40269(a) 

(b)  _ 

(c)  

(d)  

40  271(a)  

(b) 

40.273  

40.275  

40.277  

40.281    „„ 

40.283  

40.285  „ _. 

40.287(a)  

(b)  

(cHe) 

40.289  

40.291    

40.293  

40.295  

40.297  

40.299(a)  

(b)  

(c)  

(d)  

40.301   

40.303  

40.305  

40.307  


Source 


40.63(e)(1).  40.101(e) 

40.62(e)(i)(3) 

40.63(e)(2) 

40.63(() 

40.63(g).  40.101(e) 

40.63(h)(1) 

40.63(h)(2) 

Now 

40.63(h)(3) 

40.63(e)(4) 

40.6S(b).  new 

40.63(a).  40.101(b) 

40.65(b).  new 

40.65(d) 

40.63(b).  40.6S(C)(2) 

40.65(e) 

40.63(b).  40.65(c)(2) 

40.6S(g)(1H2) 

40.65(g)(1) 

40.65(h)(1) 

40.65(h)(1H2) 

40.65(h)(3) 

40.65(i)(1) 

40.65(i)(1H2). 

40.65(i)(4) 

40.65(i)(3) 

40.6S(i)(4) 

New,  drug  parallel 

Interp.,  comment 

Modal  regulations 

40.63(e)(3) 

40.69(d)(2)(ii).  diug  para»el-40.25(r)(10)(iv)(2) 

Interp. 

40.67(a).  interp. 

Modal  regulations 

40.67(a),  interp. 

40.105 

40.69.  40.105 

40.107(a)(1) 

40.107(a)(2) 

40.107(a)(3) 

40.79(a)(7).  40.107(b) 

40.79(a)(2) 

40.79(a)(3) 

40.79(a)(6) 

40.79(a)(1) 

40.79(a)(4) 

40.79(a)(5).  40.107(b) 

40.107(a)(4) 

New 

40.67(b).  new 

New.  interp. 

Interp. 

New.  interp. 

Interp. 

Interp..  new.  40.3 

Modal  regulations,  new 

Modal  regulations,  new 

Modal  regulations,  interp. 

Modal  regulations,  new 

Interp. 

Modal  regulations.  SAP  guidelines 

Interp. 

Interp..  SAP  guidelines,  modal  regulations 

Interp. 

Interp..  SAP  guidelines 

SAP  guidelines 

SAP  guidelines,  modal  regulations 

Modal  regulations,  examples  new 

New 

Interp.,  SAP  guidelines,  modal  regulations 

New 

Interp..  SAP  guidelines 

Modal  regulations,  interp..  SAP  guidelir>es 


Section  of  NPRM 

Source 

40.309  

Modal  regulations,  interp..  SAP  guidelines 

Interp..  SAP  guidelines 

New 

40  311  all  except 

(e)(10),  (f)  

40.313  

New 

40.321 

(a)  „ .;....... , 

(b)  

40.3(1).  40  35.  40.81(b),  (g).  0) 

New 

mterp. 

40.35.  40.81(H) 

New 

40.323  „ 

40.325 :.„ 

40.327  (a) 

40.33(i)(l>-(2).  new 
40.33(i)(l)(ii)-(i>i) 

(b)  

(c)  

40  329  _ 

40  331(a)  „ 

(b)— (c)  

40.37!  40.81(c) 
Inteo). 
40.81(g).  (i) 
40.81(d) 

40.81(B).  new 
40.81(d) 
40.81(e).  new 
40.81(1) 
New 

40.333  (a) 

(b)(1) 

(b)(2) 

(c)(1)  „ 

(c)(2) 

(d) 

(e) „ 

40.335  

40.341—40.353 ., 

Consortium/third  party  administrator  guidance 

40.361-40.385 

Regulatory  Analyses  and  Notices 

This  rule  is  a  significant  rule  for 
purposes  of  Executive  Order  1 2866.  It  is 
significant  because  of  its  polic>' 
importance  and  its  impact  upon  sizeable 
industries.  It  is  not.  however,  an 
economically  significant  regulation.  It  is 
a  reworking  of  existing  requirements, 
imposing  few  new  mandates,  and 
should  not  have  significant  incremental 
costs.  Because  of  its  multimodal  impact 
and  policy  interest  to  regulated  parties 
and  service  agents,  it  is  a  significant  rule 
for  purposes  of  the  DOT  Regulatory 
Policies  and  Procedures.  Throughout 
tliis  regulation,  we  have  attempted  to 
balance  the  costs  of  new  requirements 
with  the  cost  savings  accrued  through 
the  elimination  of  some  ciuxent 
requirements. 

There  are  two  features  of  the  proposed 
regulation  that  would  add  new 
requirements  that  may  have  some 
economic  impacts.  The  first  is  the 
requirement  that  laboratories  test  for 
dilute,  substituted,  and  adulterated 
specimens.  Existing  regulations  were 
devised  before  the  widespread  use  of 
"designer"  adulterants  that  some 
employees  are  putting  into  their  urine  to 
mask  the  results  of  positive  drug  tests. 
The  DOT  has  worked  with  HHS  and 
laboratory  scientists  to  develop  a  set  of 
appropriate  forensic  testing  protocols 
for  identifying  these  masking  agents. 

The  revision  expands  existing 
regulations  and  guidance  concerning 
these  difficult  testing  situations  by 
making  mandatory  laboratories'  use  of 
additional  protocols  for  discovering 
adulteration,  as  well  as  for  detecting 


situations  in  which  an  employee  has 
substituted  something  other  than 
normal  human  urine  for  the  required 
lu'ine  specimen.  As  the  result  of  work  by 
HHS  and  the  laboratories,  these 
protocols  are  already  in  place  and  are- 
being  used  by  most  laboratories,  so  we 
expect  the  incremental  costs  of  this 
requirement  to  be  modest.  The 
Department  believes  that  public  safety  is 
well-served  by  these  steps  to  identif)' 
and  hold  accoiuitable  employees  in 
safety-sensitive  positions  who  attempt 
to  cheat  the  testing  process. 

Second,  the  Department  is  proposing 
additional  training  requirements  for 
some  service  agents.  Errors  in  the  testing 
process  resulting  from  lack  of  training 
can  lead  to  increased  employer  program 
costs  and  increased  paperwork  required 
to  doctiment  the  errors  and  repeat  the 
testing  process.  The  NPRM  would 
upgrade  requirements  for  urine 
collectors  and  other  personnel.  This 
additional  training  requirement  can  be 
met  without  formalized  instruction  to 
minimize  the  cost  impact. 

Also.  MROs  and  SAPs  would  either 
attend  a  training  session  ever)'  two  years 
to  keep  current  on  developments  in  the 
field  or  would  be  permitted  to  self- 
certify  they  have  re-reviewed  and 
understand  the  regulations  in  lieu  of 
training.  These  training  coiuses  already 
exist  and  are  widely  attended.  Again, 
we  anticipate  that  overall  net  costs  of 
these  new  training  requirements  and 
options  would  be  quite  modest  because 
the  requirement  may  be  met  without 
formalized  instruction. 

At  the  same  time,  the  Department 
anticipates  cost  savings  from  some 


provisions  of  the  regulation,  such  as  the 
reductions  in  blind  specimen 
requirements  and  mitigation  of  some 
reporting  requirements.  The  additional 
training  requirements  discussed  in  the 
previous  paragraphs  will  help  to  reduce 
costs  from  errors  in  the  system.  For 
example,  every  time  a  better-trained 
collector  conducts  a  collection  properly 
instead  of  making  a  mistake,  the  costs  of 
developing  memorandums  for 
correction,  preparing  laboratory 
litigation  packages,  arbitration  or  court 
proceedings,  and  reversing  personnel 
actions  are  avoided. 

The  Department  has  made  some 
preliminary  estimates  of  the  cost 
increases  and  decreases  that  could  be 
expected  if  the  proposed  rule's 
provisions  are  made  final.  It  is 
important  to  understand  that  this  is  a 
big  program,  touching  some  8.34  million 
employees  working  for  about  673.413 
employers.  Around  30.000  individuals 
and  organizations  work  as  service 
agents. 

In  terms  of  new  costs,  the  Department 
estimates  an  annual  cost  of  about 
S902.000  for  adulterant  testing  plus 
about  S25.322  for  training 
documentation.  We  believe  there  will 
not  be  any  measurable  additional  costs 
for  actual  SAP  and  MRO  training, 
because  most  SAPs  and  MROs  already 
imdeigo  such  training  as  part  of 
professional  continuing  education 
requirements.  The  option  also  exists  for 
MROs  and  SAPs  to  self-administer 
training  through  study  of  DOT  rules  and 
guidance.  In  addition,  we  estimate  that 
there  will  be  one-time  costs  for  a  variety 
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of  administrative  requirements  in  the 
first  year  of  implementation  of 
approximately  Si. 93  million. 

On  the  other  hand,  we  anticipate 
saving  at  least  S5.4  million  annually 
from  the  proposed  reduction  in  blind 
specimen  testing  (the  savings  will 
probably  be  somewhat  greater,  because 
fewer  organizations  will  be  required  to 
submit  blind  specimens).  By  changing 
the  current  quarterly  laboratory  report 
requirement  to  require  a  semiaimual 
report,  we  anticipate  saving  another 
SI. 69  miUion  annually.  By  permitting 
positive  test  results  to  be  faxed  rather 
than  sent  by  overnight  express,  we 
project  an  annual  S3.1  million  saving. 
These  annual  savings  are  greater  than 
the  additional  annual  costs  we 
anticipate  for  the  proposed  rule. 

This  NPRM  does  not  have  sufficient 
Federalism  impacts  to  warrant  a 
Federalism  assessment  imder  Executive 
Order  13132.  With  respect  to  the 
Regulatory  Flexibility  Act.  the 
Department  certifies  that,  if  adopted, 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  so  a 
Regulatory  Flexibility  analysis  has  not 
been  prepared.  While  this  rule  alfects  a 
large  number  of  small  entities,  we  do 
not  expect  the  rule  to  have  a  significant 
economic  impact  on  anyone. 

This  rulemaking  involves  a  "610 
Review"  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
We  have  reviewed  the  existing  program 
to  identif\'  areas  in  which  the  rule  can 
be  improved  with  the  effect  of  assisting 
small  businesses  to  comply  in  a  rational 
and  cost-elective  manner.  In  addition  to 
the  general  clarification  of  the  program 
this  rule  provides,  we  have  identified 
some  specific  areas  (e.g.,  blind  specimen 
requirements,  the  addition  of  the  public 
interest  exclusion  provision)  that  should 
be  particularly  helpful  to  small 
regulated  employers.  We  seek  comment 
on  any  changes  that  commenters  might 
suggest  to  further  assist  smalt  businesses 
who  are  affected  by  this  rule. 

Part  40  is  one  portion  of  a  "ONE- 
DOT"  drug  and  alcohol  testing  program 
that  also  involves  regulations  from  six 
DOT  agencies.  The  costs  and  impacts  of 
Part  40  are  intertwined  with  the  costs 
and  impacts  of  the  DOT  agency 
regulations.  In  connection  with  the  610 
review,  we  are  seeking  comments  on  the 
effects  of  the  entire  program,  including 
all  its  regulatory  components,  on  small 
entities  and  on  ways  of  improving  the 
program  from  this  point  of  view. 

This  proposed  rule  also  contains 
information  collection  requirements.  As 
required  bv  the  Paperwork  Reduction 
Act  of  1995  (the  PRA,  44  U.S.C. 
3507(d)).  the  Department  has  submitted 


these  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
for  review,  as  required  under  the 
Paperwork  Reduction  Act. 

As  noted  elsewhere  in  this  preamble, 
this  proposed  rule  would  amend  49  CFR 
Part  40  to  clarify  and  update  the 
Department's  alcohol  and  drug  testing 
procedures.  In  the  course  of  so  doing, 
the  proposal  would  increase  some 
information  collection  requirements  and 
decrease  others,  resulting  in  what  we 
estimate  to  be  a  modest  net  reduction  in 
information  collection  burdens, 
compared  to  the  present  regulation.  The 
information  collections  involve  such 
subjects  as  drug  and  alcohol  specimen 
collection,  quality  control,  and  the 
reporting  and  retention  of  drug  and 
alcohol  testing  information. 

The  regulated  parties  to  whom  these 
requirements  apply  are  transportation 
employers  and  participants  in  the  drug 
and  alcohol  testing  Industry,  the 
numbers  of  which  are  summarized 
above.  As  summarized  above,  the 
Department  anticipates  that  there  will 
be  new  costs  of  S2.86  million  and  new 
savings  of  about  $10.9  million,  most  of 
which  represent  costs  involved  with 
information  collection.  In  terms  of 
burden  hours,  we  anticipate  new 
collections  amounting  to  65,000  hours 
and  savings  on  collections  amounting  to 
168.888  hours,  resulting  in  a  net 
reduction  of  103.888  hours  compared  to 
the  present  regulation. 

Tne  Department  is  soliciting 
comments  to  (1)  evaluate  whether  the 
proposed  collections  are  necessary  for 
the  functioning  of  the  drug  and  alcohol 
testing  program,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the 
Department's  estimate  of  the  burden;  (3) 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  minimize  the  burden  of  information 
collection  for  regulated  parties. 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  information 
collection  techniques  or  other  forms  of 
information  technology  (for  example, 
permitting  electronic  submission  of 
reports). 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  elements  of  this  NPRM  by 
April  7,  2000  and  should  direct  them  to 
the  DOT  docket  specified  at  the 
beginning  of  the  NPRM.  According  to 
OMB's  regulations  implementing  die 
PRA  (5  CFR  1320.8(b)(2}(vi)).  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  need  not  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 


The  OMB  control  number  for  this 
information  will  be  published  in  the 
Federal  Register  after  it  is  approved  bv 
OMB. 

There  are  a  number  of  other  Executive 
Orders  that  can  affect  rulemakings. 
These  include  Executive  Orders  13084 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments).  12988 
(Civil  Justice  Reform),  12875  (Enhancing 
the  Intergovernmental  Partnership). 
12630  (Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights).  12898 
(Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations).  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks),  and  12889 
(Implementation  of  North  American 
Free  Trade  Agreement).  We  have 
considered  these  Executive  Orders  in 
the  context  of  this  NPRM.  and  we 
believe  that  the  proposed  rule  does  not 
directly  affect  the  matters  that  the 
Executive  Orders  cover. 

We  have  prepared  this  rulemaking  in 
accordance  with  the  Presidential 
Directive  on  Plain  Language. 

List  of  Subjects  in  49  CFR  Part  40 

Administrative  practice  and 
procedure.  Alcohol  abuse,  Alcohol 
testing.  Drug  testing.  Laboratories, 
Reporting  and  recordkeeping 
requirements.  Safety.  Transportation. 

Issued  this  29th  day  of  November,  1999.  at 
Washington,  DC. 
Rodney  E.  Slater, 
Secretarv  of  Transportation . 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  proposes  to  revise  part 
40  of  Title  49.  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  40~PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

Subpart  A — Administrative  Provisionfi 

Soc. 

40.1     Whom  does  Ihis  regulation  cover? 

40.3    What  do  the  terms  used  in  this 

regulation  mean? 
40.5    Who  issues  authoritative 

interpretations  of  this  regulation? 
40.7    How  are  exemptions  granted  from  Ibis 

regulation? 

Subpart  B — Paiticipanl  Responsibilities 

40.11     What  are  the  basic  rosponsibilities  of 
employers  under  this  regulation? 

40.13    If  an  employer  has  employees  subject 
to  testing  under  both  DOT  and  the 
Nuclear  Regulatory  Commission  (NRC) 
regulations,  what  procedures  does  it 
follow? 
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40.15    If  an  employer  conducts  non-DOT 

testing,  under  its  own  authority,  as  well 

as  DOT  testing,  what  Federal  restrictions 

apply  for  the  two  tests? 
40.1 7    Can  an  employer  use  a  ser\'ire  agoni 

to  meet  DOT  drug  and  alcohol  testing 

ro(|uiremBnls? 
40.19    May  service  agents  impose 

requirements  on  employ(*rs  Ihal  DOT 

agency  regulations  do  not  specinoiDy 

authorize? 
40.21     Do  service  agents  have  to  comply 

with  DOT  drug  and  alcohol  testing 

requirements? 

Subpart  C — Urine  Collection  Personnel 

40.31     Who  collecisTjrint!  specimens  for 

DOT  drug  testing? 
40  33    What  requirements  must  a  collHCtor 

meet? 
40.35     What  rBquirements  must 

organizations  ompioying  collectors  meet? 
40.37    Where  is  other  information  on  the 

role  of  collectors  found  in  Ihis 

regulation? 

Subpart  D— Colletiion  Sites,  Forms. 
iLquipraent  and  Supplies  Used  in  DOT  Urine 
Collections 

40.41     Whore  does  a  urine  collection  for  a 

DOT  drug  tost  take  place? 
40.43    What  steps  must  collection  sites  take 

to  protect  the  security  and  integrity  of 

urine  collections? 
40.45    What  form  is  used  to  document  a 

DOT  urine  collection? 
40.47    May  employers  use  the  (X,¥  for  non- 
DOT  collections  or  non-Federal  forms  for 

DOT  collections? 
40.49    What  materials  are  used  lo  collect 

urine  drug  specimens? 
40.51     What  materials  are  used  lo  send  urine 

specimens  lo  the  laboralon,'? 

Subpart  E— Drug  Test  Collections 

40.61     What  are  the  preliminary  steps  in  the 

collection  process? 
40.63    What  steps  does  the  collector  lake  in 

the  collection  process  before  the 

employee  provides  a  urine  specimen? 
40.63     What  does  the  collector  check  for 

when  the  employee  presents  a  specimen? 
40.67    When  and  how  is  a  directly  observed 

collection  conducted? 
40.69    When  and  how  is  a  monitored 

collection  conducted? 
40.71     How  does  the  collef:lor  process  a 

single  specimen  coIle<,iion? 
40.73     How  does  the  collector  process  a  spill 

specimen  collection? 
40.75    How  is  the  collection  process 

completed? 

Subpart  F— Drug  Testing  Laboratories 

40.81     What  laboralories  may  be  used  for 

DOT  drug  testing? 
40.83    How  do  laboratories  process 

incoming  specimens? 
40.85    What  drugs  do  laboratories  lest  for? 
40.87    What  methods  do  laboratories  use  for 

screening  and  conftrmaiion  tests? 
40.89    What  are  the  cuto^  concentrations  for 

screening  and  r.onfinnation  tests? 
40.91     What  additional  testing  must  be  done 

by  laboratories  on  primary  specimens? 


40.93    What  methods  and  criteria  do 

laboratories  use  for  validity  lestingi* 
40.95    What  do  laboratories  need  to  report  to 

MROs  regarding  primary  specimen 

results? 
40.97    Through  what  methods  and  to  whom 

must  a  laboratory  Iransmil  results? 
40.99    How  long  does  the  laboratory  retain 

specimens  after  testing? 
40.101     What  relationship  may  a  laboralon 

have  with  an  MRO? 
40.103     What  blind  specimens  must  be  sent 

lo  a  laboratory? 
40.105    What  happens  if  there  is  a  laboratory 

error  on  any  test? 
40.10"    Who  may  inspect  laboratories? 
40.109    What  documentation  must  the 

laboratory  keep,  and  for  how  long? 
40. 1 1 1     When  and  how  must  a  iaboralor> 

disclose  statistical  summaries  and  other 

information  it  maintains? 
40.113    Where  is  other  information 

concerning  laburalories  found  in  Ihis 

regulation? 

Subpart  G — Medical  Review  Officers 
(MROs) 

40.121     Who  is  qualiiied  to  act  as  an  MRO? 
40.123    What  are  the  MRO's  responsibilities 

in  the  DOT  drug  testing  program? 
40.125    Whal  relationship  may  an  MRO 

have  with  a  laboratorv? 
40.127    What  are  the  MROs  fumnions  in 

reviewing  negative  lest  results? 
40.129    Whal  are  the  MROs  hincllons  in 
reviewing  laboratory  confirmed  positive 
drug  test  resulis? 
40.131     How  is  the  employee  notified  of  the 
verification  process  after  a  confirmed 
positive  test  result? 
40.133    Under  whal  circumstances  may  the 
MRO  verify  a  test  as  posilive  without 
interviewing  the  employee? 
40.135    Whal  does  the  MRO  tell  the 
employee  at  the  b^inning  of  the 
verification  interview? 
40.137    On  whal  basis  does  the  MRO  verify 
test  results  involving  marijuana,  cocaine, 
amphetamines,  and  PCP? 
40.139    On  whal  basis  does  the  MRO  verify 

lest  results  involving  opiates? 
40.141    How  does  the  MRO  obtain 

information  for  the  verification  decision? 
40.143    What  are  MROs  prrjhibiled  from 

doing  as  part  of  the  verifirafion  process? 
40.145     How  does  the  MRO  nolif\ 

employees  of  their  right  to  a  test  of  the 
split  specimen  or  lo  a  rnlest  of  a  single 
specimen? 
40.147    What  happens  when  a  n^ative  or 

positive  lest  result  is  also  dilute? 

40.149    What  happens  when  a  test  is  not 

performed  because  of  a  fatal  or 

uncorrected  flaw'' 

40.151     What  happens  when  a  drug  lest 

specimen  is  unsuitable  for  tesling? 
40.153     What  happens  when  a  drug  test 

specimen  is  substituted  or  adulterated? 
40.155    Whal  happens  when  a  drug  lest 

spetjmen  is  reiected  for  testing? 
40.157     How  does  the  MRO  report  test 

results  to  the  employer? 
40.159    When  MROs  send  reports  of 

positive,  dilute,  unsuitable,  substituted, 
or  adulterated  test  results  to  employers, 
what  is  an  employer  to  do? 


40  161     May  the  employer  or  MRO  change  a 

verified  drug  test  result? 
40.163    Where  is  other  informelion 

concerning  the  role  of  MROs  found  in 

this  regulation? 

Subpart  H-<Splil  Specimen  Tests  and 
Relests 

40.171     How  does  an  employee  request  a  test 

of  a  split  specimen? 
40.l7:i    Who  is  responsible  for  pa>ing  for 

the  lest  of  a  split  specimen? 
40.175    What  steps  does  the  first  lafaoratorA 

lake  with  a  spUl  specimen? 
40.1 77     What  does  the  second  laboralorA'  do 

with  the  split  specimen? 
40.179    Through  what  methods  and  to 

whom  musl  a  laboratory  transmit  split 

specimen  results? 
40.181     Wl»at  information  do  laboratories 

need  lo  report  to  MROs  regarding  split 

specimen  results? 
40.183    What  does  the  MRO  do  with  the 

split  specimen  laboralon,-  results? 
40.185     Are  employees'  requests  for 

reanalysis  of  the  specimen  horn  a  single 

specimen  collection  handled  the  same 

way  as  requests  for  the  test  of  the  split 

specimen? 
40.187    Where  is  other  information 

concerning  split  specimens  found  in  this 

regulation? 

Subpart  I— Problems  in  Drug  Tests 

40.191     Whal  is  a  refusal  Intakes  DOT  drag 

test,  and  what  are  the  consequences? 
40.193    What  happens  when  an  employee  is 

unable  to  provide  a  sufficient  amount  of 

urine  for  a  drug  test? 
40.195    What  happens  when  an  individual 

is  unable  to  provide  a  sufficient  amount 

(if  urine  (or  a  pre-employment  drug  test 

be<:ause  of  a  permanent  or  long-term 

disability? 
40.197    What  problems  will  always  resuh  in 

a  drug  lest  being  canceled? 
40.199    What  problems  will  always  result  in 

a  drug  lest  being  canceled  and  may  result 

in  a  requirement  for  another  collection? 
40.201     What  problems  will  result  in  the 

drug  test  being  canceled  unless  they  are 

corrected? 
40.203    How  are  drag  lest  problems 

corrected? 
40.205     What  is  the  effect  of  a  canceled  drag 

tesf 
40  207    What  Is  the  effect  of  procedural 

problems  thai  are  not  sufficient  lo  cancel 

a  drag  test? 

Subpart  )— Alcohol  Testing  Personnel 

40.211     Who  conducts  DOT  alcohol  le>ls? 
40.213    What  requirements  musl  STTs  and 

BATs  meel? 
40.215    What  requirements  must 

organizations  emplo>*ing  STTs  and/or 

BATs  meet? 
40.217    Where  is  other  information  on  the 

rf)le  of  SlTs  and  BATs  found  in  this 

regulation? 

Subpa:i  K— Testing  Sites,  Forms,  Equipment 
and  Supplies  Used  In  Alcohol  Testing 

40.221     \Vhere  doe$  an  alcohol  lest  take 
place? 
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40  223    What  steps  must  be  taken  to  protect 

the  security  of  alcohol  testing  sites? 
40.225     What  form  is  used  for  an  alcohol 

test? 
40.227    May  employers  use  the  BATF  for 

non-DOT  tests,  and  vice-versa? 
40  229    What  de\ices  are  used  to  conduct 

alcohol  scn^ening  tests? 
40.231     What  devices  are  used  to  conduct 

alcohol  confirmation  tests? 
40.233    What  are  the  requirements  for 

proper  use  and  care  of  EBTs? 
40.235    What  are  the  requirements  for 

proper  use  and  care  of  ASDs? 

Subpart  L — AJcohol  Screening  Tests 

40  241     What  are  the  first  steps  in  any 

alcohoi  screening  test? 
40.243    What  is  the  procedure  for  an  alcohol 

screening  test  using  an  EBT  or  non- 

evidential  breath  ASD? 
40.245    What  is  the  procedure  for  an  alcohol 

screening  test  using  a  saliva  ASD? 
40.247    What  happens  next  after  the  alcohol 

screening  test  result? 

Subpart  M — Alcohol  Confirmation  Tests 

40.251     What  are  the  Rrst  steps  in  an  aJcohol 

confirmation  test? 
40.253    What  are  the  procedures  for 

conducting  an  alcohol  confirmation  test? 
40255    What  happens  next  after  the  alcohol 

confirmation  test  result? 
40.257    When  BATs  report  lest  results  of 

0.02  or  greater  to  employers,  what  is  an 

employer  to  do? 

Subpart  N — Profalenu  in  Alcohol  Testing 

40.261     What  is  a  refusal  to  take  an  alcohol 

test,  and  what  are  its  consequences? 
40.263    What  happens  when  an  employee  is 

unable  to  provide  an  adequate  amount  of 

saliva  for  an  alcohol  screening  test? 
40.265    What  happens  when  an  employee  is 

unable  to  provide  a  sufficient  amount  of 

breath  for  an  alcohol  test? 
40.267    What  problems  always  cause  an 

alcohol  test  to  be  canceled? 
40.269    What  problems  cause  an  alcohol  lest 

to  be  canceled  unless  they  are  corrected? 
40.271     How  are  alcohol  testing  problems 

corrected? 
40.273    what  is  the  effect  of  a  canceled 

alcohol  test? 
40.275    What  is  the  effect  of  procedural 

problems  that  are  not  sufficient  to  cancel 

an  alcohol  test? 
40.277    Are  alcohol  tests  other  than  saliva  or 

breath  for  screening  and  breath  for 

confirmation  permitted  under  these 

regulations? 

Subpart  O — Retum-to-Duty  Process  and  Role 
of  Substance  Abuse  Profrasionals  (SAPs) 

40.281     Who  is  qualified  to  act  as  a  SAP? 

40.283    When  is  a  SAP  evaiuaUon  required? 

40.285    What  information  is  an  employer 
required  to  provide  concerning  SAP 
services  to  an  employee  who  has  a  DOT 
drug  and  alcohol  regulation  violation? 

40.287    Are  employers  required  to  provide 
SAP  and  treatment  services  to 
employees? 


40.289    What  is  the  role  of  the  SAP  in  the 
evaluation,  referral,  and  treatment 
process  of  an  employee  who  has  violated 
the  DOT  drug  and  alcohol  regulations? 

40.291    Can  employees  who  are  referred  for 
SAP  evaluations  be  required  to  waive 
liability  with  regard  to  negligence  or 
malpractice  on  the  part  of  the  SAP? 

40.293    What  is  the  SAP's  function  in 
conducting  the  initial  evaluation  of  an 
employee? 

40.295  Can  employees  or  employers  seek  a 
second  SAP  evaluation  if  they  disagree 
with  the  first  SAP's  recommendations? 

40.297     Does  anyone  (e.g..  employer, 
managed-care  "gatekeeper,"  or  any 
service  agent  or  service  agent  network) 
have  the  authority  to  change  a  SAP's 
initial  assessment  recommending 
assistance? 

40.299    What  is  the  SAP's  role  and  what  are 
the  limits  on  a  SAP's  discretion  in 
referring  employees  for  treatment  and 
education? 

40.301    What  is  the  SAP's  function  in  the 
follow-up  evaluation  of  an  employee? 

40.303    What  happens  if  the  SAP  believes 
the  employee  needs  additional 
treatment,  aftercare,  or  support  group 
services  even  after  the  employee  returns 
to  safety-sensitive  duties? 

40.305    Must  an  employer  return  an 

employee  to  safety-sensitive  functions 
following  a  SAP  determination  that  the 
employee  demonstrated  successful 
compliance  with  the  SAP's 
recommendation? 

40.307    What  is  the  SAP's  function  in 
prescribing  the  employee's  follow-up 
tests? 

40. 309    What  are  the  employer's 

responsibilities  with  respect  to  the  SAP's 
directions  for  follow-up  tests? 

40.311    Are  there  any  special  instructions 
regarding  SAP  reports  to  employers  and 
SAP  records? 

40.313    Where  is  other  information  on  SAP 
functions  found  in  this  regulation? 

Subpart  P — Confidentiality  and  Release  of 
Information 

40.321    What  is  the  general  confidentiality 

rule  for  drug  and  alcohol  test 

information? 
40-323    Can  program  participants  release 

drug  or  alcohol  test  information  in 

connection  with  legal  proceedings? 
40.325    May  service  agents  transfer  drug  or 

alcohol  test  information  to  one  another? 
40.327    When  may  the  MRO  release  medical 

information  gathered  in  the  verification 

process? 
40.329    May  an  MRO  provide  information 

about  a  positive  drug  test  result  to 

another  employer? 
40.331     What  information  must  laboratories 

and  other  service  agents  release  to 

employees? 
40.333    To  what  additional  parties  must 

employers  and  service  agents  release 

information? 
40.335    What  records  must  employers  keep? 


Subpart  Q — Roles  and  Responsibilities  of 
Service  Agents 

40.341     Can  an  employer  use  a  service  agent 

to  meet  DOT  drug  and  alcohol  testing 

requirements? 
40.343    May  ser\'ice  agents  impose 

requirements  on  employers  thai  DOT 

agenc>'  regulations  do  not  authorize? 
40.345    If,  as  a  service  agent,  you  fail  to 

comply  with  DOT  regulations,  can 

employors  use  your  services? 
40.347    What  functions  can  service  agents 

perform  with  respect  to  selection  for 

testing? 
40.349    What  requirements  must  a  service 

agent  implement  concerning  the  use  and 

confidentiality  of  information? 
40.351     What  principles  govern  the 

interaction  between  MROs  and  other 

service  agents? 
40.353    What  other  limitations  apply  to  the 

activities  of  service  agents? 

Subpart  R — Public  Interest  Exclusions 

40.361     What  is  the  purpose  of  a  public 

interest  exclusion? 
40.363    In  what  circumstances  does  the 

Department  issue  a  public  interest 

exclusion  concerning  a  service  agent? 
40.365    Who  issues  public  interest 

exclusions  on  behalf  of  the  Department? 
40.367    Who  initiates  the  public  interest 

exclusion  process? 
40.369    Does  a  service  agent  have  the 

opportiuity  to  correct  a  problem  before 

becoming  subject  to  a  public  interest 

exclusion? 
40.371    How  does  the  process  leading  to  a 

public  interest  exclusion  begin? 
40.373    How  does  a  service  agent  contest  the 

issuance  of  a  public  interest  exclusion? 
40.375    How  does  the  Department  make 

decisions  in  public  interest  exclusion 

matters? 
40.377     How  does  the  Department  notify 

service  agents  and  employers  about 

decisions  on  public  interest  exclusions? 
40.379    To  whom  does  a  public  interest 

exclusion  apply? 
40.381     What  is  the  effect  of  a  public  interest 

exclusion? 
40.383    How  long  does  a  public  interest 

exclusion  stay  in  effect? 
40.385    What  is  the  role  of  the  Inspector 

General's  office? 
Appendix  A  to  Part  40— DOT  Standards  for 

Urine  Collection  Kits 
Appendix  B  to  Part  40— DOT  Drug  Testing 

Semi-annual  Laboratory  Report 
Appendix  C  to  Part  40— CCF  Copies  Needed 

for  the  MRO  Review 
Appendix  D  to  Part  40— DOT  Drug  Testing 

MRO  Report  Summary 
Appendix  E  to  Part  40 — Report  Format  For 

Split  Specimen  Failure  To  Reconfirm 
Appendix  F  to  Part  40 — SAP  Equivalency 

Requirements  for  Certification 

Organizations 

Authority:  49  U.S.C.  102,  301.  322.  5331, 
20140.  31306,  and  45101  et  setj. 
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Subpart  A — Administrative  Provisions 

§  40.1     Whom  does  this  regulation  cover? 

(a)  This  part  tells  all  parties  required 
to  conduct  drug  and  alcohol  tests  by 
Department  of  Transportation  (DOT) 
agency  regulations  how  to  conduct  these 
tests  and  what  procediues  to  use. 

(b)  This  part  covers  transportation 
employers,  safety-sensitive 
transportation  employees  (including 
self-employed  individuals  and 
volunteers),  and  even'one  who  provides 
drug  or  alcohol  testing  services  to  them, 
including,  but  not  limited  to.  consortia, 
third-party  administrators,  medical 
review  officers  (MROs).  substance  abuse 
professionals  (SAPs),  urine  collectors, 
breath  alcohol  technicians  (BATs). 
screening  test  technicians  (STTs).  and 
laboratories. 

§  40.3    What  do  the  terms  used  in  this 
regulation  mean? 

When  the  terras  listed  in  this  section 
occur  in  this  part,  they  have  the 
following  meanings: 

Adulterated  specimen.  A  urine 
specimen  into  which  the  employee  has 
introduced  a  foreign  substance. 

Affiliate.  Persons  are  affiliates  of  one 
another  if.  directly  or  indirectly,  one 
controls  or  has  the  power  to  control  the 
other,  or  a  third  party  controls  or  has  the 
power  to  control  both.  Indicia  of  control 
include,  but  are  not  limited  to: 
interlocking  management  or  ownership, 
identity  of  shared  interest  among  family 
members,  shared  facilities  or 
equipment,  common  use  of  employees, 
or  a  business  entity  organization 
following  the  issuance  of  a  public 
interest  exclusion  which  has  the  same 
or  similar  management,  ownership,  or 
principal  employees  as  the  service  agent 
concerning  whom  a  public  interest 
exclusion  is  in  effect. 

Air  blank.  A  reading  by  an  evidential 
breath  testing  device  of  ambient  air 
containing  no  alcohol.  (In  evidential 
breath  testing  devices  using  gas 
chromatography  technology,  a  reading 
of  the  device's  internal  standard.) 

Alcohol.  The  intoxicating  agent  in 
beverage  alcohol,  ethyl  alcohol  or  other 
low  molecular  weight  alcohols, 
including  methyl  or  isopropyl  alcohol. 

Alcohol  concentration.  Tne  alcohol  in 
a  volume  of  breath  expressed  in  terms 
of  grams  of  alcohol  per  210  liters  of 
breath  as  indicated  by  a  breath  test 
under  this  part. 

Alcohol  screening  device  (ASD).  A 
breath  or  saliva  device,  other  than  an 
EBT.  that  is  approved  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  and  placed  on  a  conforming 
products  list  (CPL)  for  such  devices.  An 
ASD  can  be  used  only  for  screening  tests 


for  alcohol,  and  may  not  be  used  for 
confirmation  tests. 

Alcohol  use.  The  drinking  or 
swallowing  of  any  beverage,  liquid 
mixture  or  preparation  (including  any 
medication),  containing  alcohol. 

Blind  specimen  or  blind  performance 
test  specimen.  A  urine  specimen 
submitted  to  a  laboratory  for  quality 
control  testing  purposes,  with  a 
fictitious  identifier,  so  that  the 
laboratory  cannot  distinguish  it  from 
employee  specimens,  and  which  is 
spiked  with  known  quantities  of 
specific  drugs  or  which  is  blank, 
containing  no  drugs. 

Breath  Alcohol  Technician  (BAT).  A 
trained  and  certified  individual  who 
instructs  and  assists  individuals  in  the 
alcohol  testing  process  and  operates  an 
evidential  breath  testing  device. 

Canceled  test.  In  drug  testing,  a  drug 
test  that  has  been  declared  invalid  by  an 
MRO.  A  canceled  lest  is  neither  a 
positive  nor  a  negative  test.  For 
purposes  of  this  part,  a  specimen  that 
has  been  rejected  for  testing  by  a 
laboratoiy  is  treated  the  same  as  a 
canceled  test.  In  alcohol  testing,  a  test 
that  is  deemed  to  have  a  problem 
identified  which  cannot  be  or  has  not 
been  corrected. 

Chain  of  custody.  The  procedure  used 
to  document  the  handling  of  the  urine 
specimen  from  the  time  the  employee 
gives  the  specimen  to  the  collector  until 
the  specimen  is  destroyed.  This 
procedure  uses  the  Federal  Drug  Testing 
Custody  and  Control  Form  (CCF). 

Collection  container.  An  authorized 
container  into  which  the  employee 
urinates  to  provide  the  specimen  for  a 
drug  test. 

Collection  site.  A  place  selected  by 
the  employer  where  employees  present 
themselves  for  the  purpose  of  providing 
a  urine  specimen  for  a  drug  test  and/or 
a  breath  or  saliva  specimen  for  an 
alcohol  test. 

Collector.  A  trained  individual  who 
instructs  and  assists  employees  at  a 
collection  site,  who  receives  and  makes 
an  initial  inspection  of  the  urine 
specimen  provided  by  those  employees, 
and  who  initiates  and  completes  the 
CCF. 

Confirmation  (or  confinnator\)  test.  In 
drug  testing:  the  test  conducted  by  gas 
chromatography/mass  spectrometr>- 
(GC/MS)  to  confirm  the  presence  of 
drug(s)  or  drug  metabolite(s)  detected  by 
the  screening  test  at  concentrations  at  or 
above  cutoff  concentrations  established 
by  the  Department  of  Health  and  Human 
Services.  In  alcohol  testing:  a  second 
test  using  an  evidential  breath  testing 
device,  following  a  screening  test  with 
a  result  of  0.02  or  greater,  that  provides 


quantitative  data  of  the  alcohol 
concentration. 

Confirmed  drug  test.  A  confirmation 
test  result  received  by  an  MRO  from  a 
laborator)'. 

Designated  employer  representative 
IDER).  An  employer  or  individual(s) 
identified  by  the  employer  as  able  to 
receive  communications  and  test  results 
directly  ftxtm  medical  review  officers, 
BATs.  screening  test  technicians, 
collectors,  and  substance  abuse 
professionals,  and  who  is  authorized  to 
take  immediate  actions  to  remove 
employees  from  safety-sensitive  duties 
and  to  make  required  decisions  in  the 
testing  and  evaluation  processes. 
Service  agents  cannot  serve  as  DERs, 
except  where  a  DOT  agenc>'  has  issued 
regulations  permitting  them  to  do  so. 
Dilute  specimen.  A  urine  specimen 
whose  creatinine  and  specific  gravity 
values  are  diminished  by  the  employee 
through  the  introduction  of  fluid 
(usually  water)  into  the  specimen  either 
directly  or  through  excessive 
consumption  of  fluids. 

DOT.  Department  of  Transportation  or 
any  designee  of  the  Secretary. 
Department  of  Transportation. 

DOT  agency.  Any  agency  of  the 
Department  of  Transportation 
administering  regulations  related  to 
drug  or  alcohol  testing,  inc]uding''but 
not  limited  to  the  United  States  Coast 
Guard  (for  drug  testing  purposes  only), 
the  Federal  Aviation  Administration, 
the  Federal  Railroad  Administration,  the 
Federal  Motor  Canier  Safety 
Administration,  the  Federal  Transit 
Administration,  the  Research  and 
Special  Programs  Administration,  and 
the  Office  of  the  Secretary-.  This  term 
includes  a  designee  of  the  DOT  agenq.-. 
Drugs.  The  drugs  for  which  tests  are 
required  under  this  part  and  DOT 
agency  regulations  are  marijuana, 
cocaine,  amphetamines.  Phencyclidine 
(PCP).  and  opiates. 

Employee.  An  individual  who  is 
designated  in  a  DOT  agency  regulation 
as  subject  to  drug  testing  and/or  alcohol 
testing.  The  term  includes  individuals 
currently  occupying  safety -sensitive 
positions  designated  in  DOT  agency 
regulations  and  applicants  for 
employment  subject  to  pre-employment 
testing. 

Employer.  An  entity  employing  one  or 
more  employees  (including  an 
individual  who  is  self-employed)  that  is 
subject  to  DOT  agency  regulations 
requiring  compliance  with  this  part.  The 
term  includes  an  employer's  officers, 
representatives,  and  management 
personnel.  The  term,  as  used  in  this 
document,  references  the  entity 
responsible  for  overall  implementation 
of  DOT  drug  and  alcohol  program 
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requirements,  as  well  as  those 
individuals  employed  by  the  entity  who 
take  personnel  actions  resulting  £rom 
violations  of  this  part  and  any 
applicable  DOT  agency  regulations. 
Service  agents  ate  not  regarded  as 
employers,  except  where  a  DOT  agency 
has  issued  regulations  so  designating 
them. 

Evidential  Breath  Testing  Device 
lEBT).  A  device  approved  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  the 
evidential  testing  of  breath,  placed  on 
NHTSA's  Conforming  Products  List 
(CPL)  for  "Evidential  Breath 
Measurement  Devices"  and  identiBed 
on  the  CPL  as  conforming  with  the 
model  specifications  available  hom 
NHTSA.  Office  of  Traffic  Injury  Control 
Programs. 

HHS.  The  Department  of  Health  and 
Human  Services  or  any  designee  of  the 
Secretary.  Department  of  Health  and 
Human  Services. 

Laboratory.  Any  laboratory  which 
meets  the  minimum  standards  to  engage 
in  urine  drag  testing,  as  set  forth  in 
Subpart  C  of  the  HHS  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs.  To  participate  in  the 
DOT  drug  testing  program,  laboratories 
must  be  certified  by  HHS  under  the 
National  Laboratory  Certification 
Program  or.  in  the  case  of  foreign 
laboratories,  be  approved  for 
participation  by  DOT.  (The  HHS 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  is 
available  at  H-ww.health.org/workpI.htm. 
and  at  Division  of  Workplace  Programs. 
5600  Fishers  Lane.  Rockwall  n,  Suite 
815.  Rockville.  MD  20856.) 

Medical  Review  Officer  (MRO).  A 
licensed  physician  (doctor  of  medicine 
or  osteopathy)  responsible  for  receiving 
laboratory  results  generated  by  an 
employer's  drag  testing  program  who 
has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  training 
to  interpret  and  evaluate  an  individual's 
confirmed  positive  of  "unsuitable"  drag 
test  results  together  with  his  or  her 
medical  history  and  any  other  relevant 
biomedical  information.  The  MRO  is 
also  required  to  have  a  working 
knowledge  of  this  part  and  the  1X)T 
agency  regulations  appUcable  to  the 
employer(s)  for  which  he  or  she 
evaluates  drag  test  results. 

Notice.  In  the  context  of  a  public 
interest  exclusion  proceeding,  a  written 
communication  served  in  person  or  sent 
by  certified  mail,  return  receipt 
requested,  or  its  equivalent,  to  the  last 
known  address  of  a  service  agent,  its 
identified  counsel,  or  agent  for  the 
service  of  process,  or  any  partner, 
officer,  director,  owner,  or  joint  venturer 


of  the  service  agent.  Notice,  if 
undeliverablc.  shall  be  considered  to 
have  been  received  by  the  addressee  five 
days  after  being  properly  sent  to  the  last 
address  known  by  the  department. 

Primary'  specimen  In  drag  testing:  the 
urine  specimen  that  is  opened  and 
tested  by  a  first  laboratory  to  determine 
whether  the  employee  has  drag(s)  or 
drug  metabolite(s)  in  his  or  her  system. 
The  primary  specimen  is  distinguished 
from  the  split  specimen,  defined  in  this 
section. 

Screening  test  (or  initial  test).  In  drug 
testing:  an  immunoassay  screen  to 
eliminate  "negative"  urine  specimens 
from  further  analysis.  In  alcohol  testing: 
an  analytic  prt>cediu%  to  determine 
whether  an  employee  may  have  a 
prohibited  concentration  of  alcohol  in  a 
breath  or  saliva  specimen. 

Screening  Test  Technician  (STT).  A 
trained  individual  who  instructs  and 
assists  individuals  in  the  alcohol  testing 
process  and  operates  an  alcohol 
screening  device. 

Secretary.  The  Secretary  of 
Transportation  or  the  Secretary's 
designee. 

Service  agents.  All  parties  who 
provide  services  to  employers  in 
coimection  with  DOT  drug  and  alcohol 
testing  requirements.  This  includes,  but 
is  not  limited  to.  collection  site 
personnel.  BATs  and  STTs,  laboratories. 
MROs,  substance  abuse  professionals, 
consortia,  and  third-party 
administrators. 

Shipping  container.  A  container  that 
is  used  for  transporting  and  protecting 
one  or  more  urine  specimen  bottle(s) 
and  associated  documents  from  the 
collection  site  to  the  laboratory. 

Specimen  bottle.  The  bottle  that,  after 
being  sealed  and  labeled  according  to 
the  procedures  in  this  part,  is  used  to 
hold  the  urine  specimen  during 
transportation  to  the  laboratory. 

Split  specimen.  A  part  of  the  urine 
specimen  that  is  sent  to  the  first 
laboratory  and  retained  unopened,  and 
which  will  be  transported  to  a  second 
laboratory  in  the  event  that  the 
employee  requests  it  be  tested  following 
a  verified  positive  test  of  the  primary 
specimen. 

Substance  Abuse  Professional  (SAP). 
A  licensed  physician  (doctor  of 
medicine  or  osteopathy);  or  a  licensed 
or  certified  psychologist,  social  worker, 
or  employee  assistance  professional:  or 
an  addiction  counselor  (certified  by  the 
National  Association  of  Alcoholism  and 
Drug  Abuse  Counselors  Certification 
Commission  or  by  the  International 
Certification  Reciprocity  Consortium  / 
Alcohol  &  Other  Drag  Abuse).  All  must 
have  knowledge  of  and  clinical 
experience  in  the  diagnosis  and 


treatment  of  alcohol  and  controlled 
substances-related  disorders.  The  SAP  is 
also  required  to  have  a  working 
knowledge  of  this  part  and  the  DOT 
agency  regulation  applicable  to  the 
employerfs)  for  which  he  or  she 
evaluates  employees  who  have  engaged 
in  a  DOT  drug  and  alcohol  regulation 
violation. 

Substituted  specimen.  A  specimen, 
not  consistent  with  human  urine,  that 
has  been  submitted  by  the  employee  in 
place  of  his  or  her  own  urine. 

Verified  drug  test.  A  certified 
laboratory  drag  test  result  that  has 
undergone  review  and  final 
determination  by  the  MRO. 

§  40.5    Who  issues  autt>orltative 
interpretations  of  this  regulation? 

The  Department  of  Transportation 
(DOT)  Office  of  Drag  and  Alcohol  Policy 
and  Compliance  (ODAPC)  and  the  DOT 
Office  of  Genera]  Counsel  (OGC) 
provide  written  interpretations  of  the 
provisions  of  this  part.  Such 
interpretations  are  the  only  official  and 
authoritative  interpretations  of  DOT 
concerning  the  provisions  of  this  part. 
DOT  agencies  may  incorporate  ODAPC/ 
OGC  interpretations  in  written  guidance 
they  transmit  to  parties  they  regulate. 
Only  Part  40  interpretations  issued  after 
[effective  date  of  the  final  regulation) 
shall  be  considered  valid  and  binding. 

f  40.7    How  are  exemptions  granted  from 
this  regulation? 

(a)  If  you  want  an  exemption  from  any 
provision  of  this  part,  you  must  request 
it  in  writing  6x)m  the  Office  of  the 
Secretary  of  Transportation,  under  the 
provisions  and  standards  of  49  CFR  part 
5.  The  address  to  send  requests  for  an 
exemption  is  the  following:  Department 
of  Transportation.  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  400  7th  Street,  SW.,  Room 
10424,  Washington,  XX:  20590. 

(b)  Under  the  standards  of  49  CFR 
part  5.  we  will  grant  the  request  only  if 
the  request  documents  special  or 
exceptional  circumstances,  not  likely  to 
be  generally  applicable,  and  not 
contemplated  in  connection  with  the 
ralemaking  that  established  this  part, 
that  make  your  comphance  with  a 
specific  provision  of  this  part 
impracticable. 

(c)  As  the  party  granted  the 
exemption,  you  must  agree  to  take  steps 
we  specify  to  comply  with  the  intent  of 
the  provision  from  which  an  exemption 
is  granted. 

(d)  We  will  issue  written  responses  to 
all  exemption  requests. 

(e)  When  the  Office  of  the  Secretary 
granta  or  denies  an  exemption  request, 
the  decision  is  implemented  as  to 
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regulated  employers  through  the  DOT 
agency  regulations  that  incorporate  this 
part. 

Subpart  B— Participant 
nesponsibilitles 

§40.11     What  are  the  basic  responsibilities 
of  employers  under  this  regulation? 

(a)  As  an  employer,  you  are 
responsible  for  making  sure  that 
everything  required  by  this  part  occurs. 

(b)  You  must  conduct  IX)T  te.sts  of 
your  employees  in  accordance  with  this 
part.  This  responsibility  includes 
ensuring  that  all  service  agents  you  use 
comply  with  all  requirements  in  this 
part. 

(c)  You  are  responsible  for  all  actions 
of  your  officials,  representatives,  and 
agents  in  carrying  out  the  requirements 
of  the  DOT  agency  regulations. 

(d)  You  must  include  in  each  contract 
or  agreement  you  enter  into,  renew,  or 
modify  with  a  service  agent,  the 
following  statement: 

Compliance  With  49  CFR  Part  40 

IName  of  service  agent)  agrees  to  provide 
ail  services  concerning  drug  and/or  alcoliol 
tests  required  by  Department  of 
Transportation  regulations  in  full  compliance 
with  the  provisions  of  49  CFR  Part  40. 
Compliance  with  Pari  40  is  a  mandator)'  term 
of  this  agreement.  If  the  Department  of 
Transportation  determines  that  (name  of 
service  agent)  is  in  noncompliance  with  Part 
40  with  respect  to  DOT  regulated  drug  and 
alcohol  programs,  this  agreement  will  be 
terminated  for  cause  by  the  employer  unless 
the  noncompliance  is  corrected. 

(e)  If  there  is  not  a  written  agreement, 
you  must  ensure  that  the  statement  in 
paragraph  (d)  of  this  section  is 
stipulated  to  in  writing  and  signed  by 
the  service  agent. 

(f)  The  statement  in  paragraph  (d)  of 
this  section  shall  be  signed  by  the 
service  agent. 

$  40.13    If  an  employer  has  employees 
subject  to  testing  under  both  DOT  and  the 
Nuclear  Regulatory  Commission  (NflC) 
regulations,  what  procedures  does  it 
follow? 

(a)  As  an  employer  who  has 
employees  subject  to  both  DOT  agency 
drug  and  alcohol  testing  regulations  and 
the  NRC's  drag  and  alcohol  testing 
regiUations.  you  may  use  either 
procedures  in  this  part  or  procediues  in 
NRC  regulations  to  conduct  DOT- 
required  tests  of  those  employees.  For 
example,  suppose  you  are  a  nuclear 
power  plant  that  employs  technicians 
subject  to  NRC  testing.  Some  of  these 
technicians  are  also  track  drivers  who 
are  subject  to  testing  under  FMCSA 
regulations.  You  can  follow  either  this 
part  or  NRC  procedural  regulations  to 
test  these  double-covered  employees. 


and  DC  V  will  regard  you  as  complying 
with  its  testing  procedure  requirements. 

(b)  As  an  employer  who  has 
employees  subject  to  both  DOT  agency 
drug  and  alcohol  testing  regulations  and 
the  NRC's  drug  and  alcohol  testing 
regulations,  you  arc  required  to  collect 
and  maintain  all  drag  and  alcohol 
testing  information,  in  accordance  with 
either  DOT  or  NRC  regulations,  and 
make  arrangements  for  that  information 
to  be  available  for  inspection  or 
submission  to  representatives  of  either 
agency  upon  request 

§40.15    If  an  employer  conducts  non-DOT 
testing,  under  Its  own  authority,  as  well  as 
IX)T  testing,  what  Federal  restrictions  apply 
for  the  two  tests? 

(a)  Non-DOT  tests  must  be  completely 
separate  from  DOT  tests  in  all  respects. 

(h)  The  IX3T  tests  must  take  priority 
and  must  be  conducted  and  complet^ 
before  a  concurrent  non-DOT  test  is 
begun. 

(c)  No  tests  may  be  performed  on  DOT 
urine  or  breath  specimens  other  than 
those  specifically  authorized  by  this 
part  or  DOT  agency  regulations.  For 
example,  you  may  not  test  a  DOT  urine 
specimen  for  additional  drugs,  and  a 
laboratory  may  not  make  a  DOT  urine 
specimen  available  for  a  DNA  test  or 
other  types  of  specimen  identity  testing. 

(d)  The  single  exception  to  paragraph 
(c)  of  this  section  is  when  a  DOT  drag 
test  collection  is  conducted  as  part  of  a 
physical  examination  required  by  DOT 
agency  regulations.  It  is  permissible  to 
conduct  required  medical  tests  related 
to  this  physical  examination  on  any 
urine  remaining  in  the  collection 
container  after  the  drug  test  urine 
specimen  has  been  sealed  into  the 
specimen  botUes. 

(e)  No  one  may  change  or  disregard 
the  results  of  DOT  tests  based  on  the 
results  of  non-DOT  tests.  For  example, 
an  employer  may  not  disregard  a 
verified  positive  DOT  drag  test  result 
because  the  employee  presents  a 
negative  test  result  from  a  blood  or  urine 
specimen  collected  by  the  employee's 
physician  or  a  DNA  test  result 
piuporting  to  question  the  identity  of 
the  DOT  specimen. 

(f)  Employers  are  prohibited  &t>m 
using  the  Federal  Drag  Testing  Custody 
and  Contitil  Form  (CCF)  and  the  DOT 
Breath  Alcohol  Testing  Form  (BATF)  in 
your  non-DOT  drag  and  alcohol  testing 
programs.  This  prohibition  includes  the 
use  of  the  DOT  forms  with  references  to 
DOT  programs  and  agencies  crossed  out. 

§  40.1 7    Can  an  employer  use  a  service 
■gent  to  meet  DOT  drug  and  alcohol  testing 
requirements? 

(a)  As  an  employer,  you  are  held  fully 
responsible  for  compliance  with  this 


part  and  DOT  agency  drag  and  alcohol 
testing  regulations.  However,  you  may 
use  a  service  agent  to  perform  the  tasks 
needed  to  comply  with  this  part  and 
DOT  agency  drug  and  alcohol  les-Ung 
regulations. 

(b)  As  an  employer,  you  must  ensure 
that  the  service  agent  you  use  performs 
these  tasks  in  accordance  with  IX)T 
agency  regulations. 

(c)  If  a  service  agent  fails  to  comply 
with  DOT  agency  regulations,  a  DOT 
agency  can  subject  you  and/or  the 
service  agent  to  sanctions  for  the 
noncompliance  of  a  sen'ice  agent  who 
works  for  you 

§40.19    May  service  agents  Impose 
requirements  on  employers  that  DOT 
agency  regulations  do  not  specifically 
authorize? 

No.  As  a  service  agent,  you  must  not 
impose  conditions  or  requirements  on 
employers  that  DOT  regulations  do  not 
authorize.  For  example,  as  a  consortium 
or  third-party  administrator  serving 
employers  in  the  pipeline  or  motor 
carrier  industry,  you  may  not  require 
employers  to  have  provisions  in  their 
DOT  plans  tiiat  RSPA  or  FMCSA 
regulations  do  not  require. 

§40.21     Do  servic*  agents  have  to  compty 
with  DOT  drug  and  alcohol  testing 
requirements? 

(a)  As  a  service  agent,  you  must 
comply  with  this  part  and  the  DOT 
agency  drag  and  alcohol  testing 
regulations  that  apply  to  the 
transportation  employer  for  whom  you 
are  providing  services. 

(b)  If  you  do  not  comply,  DOT  may 
make  you  ineligible  to  participate  in 
DOT  drag  and  alcohol  testing.  DOT  will 
use  the  procedtues  in  Subpart  R  of  this 
part  to  make  dedsions  in  eligibility 


Subpart  C— Urine  Collection  Peraonnel 

§  40.31     Who  collecu  urine  specimens  lor 
DOT  drug  testing? 

(a)  Collectors  meeting  the 
requirements  of  this  subpart  are  the  only 
persons  authorized  to  collect  urine 
specimens  for  DOT  drag  testing. 

(b)  A  collector  must  be  trained  to 
proficiency  in  correctiy  carrying  out  the 
urine  collection  requirements  of  this 
part. 

(c)  As  the  direct  supervisor  of  a 
particular  employee,  you  may  not  act  as 
the  collector  when  that  employee  is 
tested,  tmless  no  other  collector  is 
available  and  you  are  permitted  to  do  so 
under  DOT  agency  regulations. 

(d)  You  may  not  act  as  the  collector 
for  a  particular  employee  if  you  work  for 
a  HHS-certified  laboratory  [e.g.,  as  a 
technician  or  accessioner)  and  coiUd 
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link  the  employee  with  a  urine 
specimen,  drug  testing  result,  or 
laboratory  report. 

§  40.33    Wtwt  r«qulr«ni«flts  must  a 
collector  m*8l7 

(aj  To  be  a  collector,  you  must  do  the 
following: 

(1)  Read  the  drug  testing  procedures 
in  this  part  and  the  current  "DOT  Urine 
Specimen  Collection  Procedures 
Guidelines"  and  attest  in  writing  to  your 
understanding  of  them.  (The  "DOT 
Urine  Specimen  Collection  Procedures 
Guidelines  '  is  available  at  ODAPC, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Room  10403.  Washington 
DC.  20590.) 

(2)  Be  trained  to  proficiency  on 
collection  procedures  in  this  part  by 
another  person(s)  sufficiently 
knowledgeable  in  the  applicable 
collection  procedures  of  this  part  to  be 
able  to  evaluate  the  collector's 
performance. 

(i)  The  person  providing  the 
instruction  must  provide  written 
documentation  that  you  have 
demonstrated  proficiency  in  collections 
under  this  part  by  your  completing  five 
consecutive  error-free  trial  collections. 

(A)  The  five  trial  collections  must 
include  both  imeventful  and 
problematic  examples. 

(B)  In  addition  to  two  uneventfiil 
collection  scenarios,  one  must  address 
insufficient  quantity  of  urine,  one  the 
temperature  out  of  range,  and  one  in 
which  the  employee  refuses  to  sign  the 
CCF. 

(ii)  The  person  providing  the 
instruction  will  monitor,  evaluate,  and 
attest  whether  or  not  the  trial  collections 
are  "error-free." 

(iii)  The  person  providing  the 
instruction  must  emphasize  that  you  are 
responsible  for  maintaining  the  integrity 
of  the  collection  process,  ensuring  the 
privacy  of  employees  being  tested,  and 
avoiding  conduct  or  statements  that 
could  be  viewed  as  offensive  or 
inappropriate. 

(3)  Meet  the  requirements  of 
paragraph  (b)(2)  of  this  section  by  [date 
six  months  from  the  effective  date  of  the 
final  regulation},  if  you  were  a  collector 
prior  to  [effective  date  of  the  final 
regulation}.  Meet  the  requirements  of 
paragraph  (b)(2)  of  this  section  prior  to 
your  first  collection,  if  you  become  a 
collector  after  [effective  date  of  the  final 
regulationj. 

(4)  Receive  additional  training,  as 
needed,  to  ensure  proficiency  as  the 
technology  you  use  changes. 

(5)  Be  retrained  to  pronciency  if  you 
make  a  mistake  in  the  collection  process 
that  has  caused  a  test  to  be  canceled. 

(i)  This  retraining  must  be  provided 
and  your  proficiency  dociunented  in 


writing  by  a  person  sufficiently 
knowledgeable  in  the  applicable 
collection  procedures  of  this  part. 

(ii)  The  instruction  need  oiily  be  in 
the  general  area  of  your  deficiency  that 
caused  the  test  to  be  canceled. 

(iii)  As  part  of  the  retraining,  you  will 
have  to  demonstrate  your  proficiency  in 
the  collection  procedures  of  this  part  by 
completing  three  consecutive  error-free 
trial  collections  before  you  conduct 
another  DOT  collection  of  a  safety- 
sensitive  employee. 

(iv)  The  person  providing  the 
instruction  will  monitor,  evaluate,  and 
attest  whether  or  not  the  trial  collections 
are  "error-free." 

(b)  As  a  collector,  you  must  be 
retrained  in  the  elements  of  paragraph 
(a)  of  this  section  by  [date  one  year  horn 
the  effective  date  of  the  final  regulation}, 
or  two  years  from  the  date  you  became 

a  collector,  whichever  is  later,  and  once 
every  two  years,  thereafter. 

(c)  As  a  collector,  you  must  maintain 
all  documentation  of  training/retraining 
as  long  as  you  serve  as  a  collector. 

$40.35    Wttat  requlrarrwnts  must 
organizations  employing  collectors  msst? 
This  section  becomes  effective  [date 
six  months  from  the  effective  date  of  the 
final  regulation}. 

(a)  As  an  organization  emplo)ang  the 
collector  [e.g.,  a  transportation 
employer,  third-party  administrator, 
occupational  health  clinic),  you  must 
maintain  in  your  files  the  following 
information: 

(1)  A  signed  statement  by  the  collector 
that  he  or  she  has  read  and  understood 
the  drug  testing  procedures  in  this  part 
and  the  current  "DOT  Urine  Specimen 
Collection  Procedures  Guidelines':  and 
(2)  A  signed  statement  by  an  official  of 
the  organization  that  the  collector  has 
received  training/retraining  and  has 
demonstrated  proficiency  as  required  by 
this  part. 

(b)  You  must  retain  these  signed 
statements  as  long  as  the  person 
performs  collector  functions  for  the 
organization  and  for  2  years  ai^er  the 
person  ceases  to  perform  these  functions 
for  the  organization. 

(c)  You  must  provide  to  collectors  the 
name  and  telephone  number  of  a 
designated  employer  representative 
(DER)  to  contact  about  any  problems  or 
issues  that  may  arise  during  the 
collection  process. 

$  40.37    Whsrs  Is  other  Information  on  ttw 
rote  of  collsctors  fbumt  in  this  rsgulation? 

You  can  find  other  information  on  the 
role  and  functions  of  collectors  in  the 
following  sections  of  this  part: 

§40.1 — coverage. 
§40.3— deBnition. 


§  40.43 — steps  to  prepare  and  secure 

collection  site. 
§S  40.45-40.47— use  of  CCF. 
§§40.61—10.6.1 — preliminary  steps  in 

collections. 
§  4n.fi.*i — role  in  checking  specimens. 
§  40.67 — role  in  directly  observed  collections. 
§  40.69 — role  in  monitored  collections. 
§40.71 — role  in  single  specimen  collections. 
§  40.73 — role  in  split  specimen  collections. 
§40.75 — chain  of  custody  completion  and 

finishing  the  collection  process. 
§  40.191 — action  in  case  of  refusals  to  lake 

lest. 
§40.193 — action  in  "shy  bladder"  situations. 
§40.197-40.199 — collector  errors  in  tests. 

effects,  and  means  of  correction. 

Subpart  D — Collection  Sites.  Forms. 
Equipment  and  Supplies  Used  in  DOT 
Urine  Collections 

§40.41     Where  does  a  urine  collsctlon  for 
a  DOT  drug  test  take  place? 

(a)  A  urine  collection  for  a  DOT  drug 
test  must  take  place  in  a  collection  site 
meeting  the  requirements  of  this 
section. 

(b)  If  you  are  operating  a  collection 
site,  you  must  make  sure  that  it  meets 
the  security  requirements  of  §  40.43. 

(c)  If  you  are  operating  a  collection 
site,  you  must  have  all  needed 
personnel,  materials,  equipment, 
facilities  and  supervision  to  provide  for 
the  collection,  temporary  storage,  and 
shipping  of  urine  specimens  to  a 
laboratory,  and  a  suitable  clean  surface 
for  writing. 

(d)  Your  collection  site  must  include 
a  closed  room  within  which  urination 
can  occur. 

(1)  The  room  must  provide  visual  and 
aural  privacy  to  the  employee  and  a 
toilet  for  completion  of  urination 
(unless  a  single-use  collection  container 
with  sufficient  capacity  to  contain  the 
complete  void  is  used). 

(2)  Whenever  available,  the  closed 
room  must  be  a  single-toilet  room  with 
a  full-length  privacy  door. 

(3)  No  one  but  the  employee  may  be 
present  in  the  room  during  the 
collection,  except  for  the  observer  in  the 
event  of  a  directly  observed  collection. 

(a)  If  you  are  operating  a  collection 
site,  you  must  have  a  source  of  water  for 
washing  hands,  that,  if  practicable, 
should  be  external  to  the  closed  room 
where  urination  occurs.  If  a  water 
source  is  not  available,  you  may  meet 
this  requirement  by  providing  moist 
towelettes  outside  the  closed  room. 

(f)  If  a  collection  site  fully  meeting  all 
the  visual  and  aiu^l  privacy 
requirements  and  security  requirements 
of  paragraph  (d)  of  this  section  is  not 
readily  available,  the  collection  may 
take  place  at  a  site  that  partially  meets 
these  requirements. 
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(1)  Such  a  site  is  one  that  provides 
substantial  visual  privacy  but  not  aural 
privacy  (e.g.,  a  toilet  stall  with  a  partial- 
length  door  in  a  multi-stall  restroom) 
and  meets  all  other  requirements  of  this 
section. 

(2)  If  you  use  a  multi-stall  restroom. 
you  must  secure  all  water  sources  and 
place  bluing  agent  in  all  toilets  or  secure 
the  toilets  to  prevent  access. 

(3)  Such  a  site  may  be  used  only  for 
monitored  collections  (see  §  40.69).  In 
this  case,  the  site  must  afford  aural 
privacy  to  the  employee  to  the  greatest 
extent  practicable. 

(g)  A  collection  site  can  be  in  a 
medical  facility,  a  mobile  facility  (e.g.. 
a  van),  a  dedicated  collection  facility,  or 
any  other  location  meeting  the 
requirements  of  this  section. 

§  40.43    What  steps  must  collection  sites 
take  to  protect  the  security  and  Integrity  of 
urine  collections? 

(a)  Collectors  and  collection  sites 
must  take  the  steps  listed  in  this  section 
lo  prevent  unauthorized  access  which 
could  compromise  the  integrity  of 
collections. 

(b)  As  a  collector,  you  must  do  the 
following  before  each  collection: 

(1)  Secure  any  water  sources  or 
otherwise  make  them  unavailable  to 
employees  (e.g..  turn  off  water  inlet, 
tape  handles  to  prevent  opening 
faucets); 

(2)  Make  sure  that  the  water  in  the 
toilet  is  blue; 

(3)  Make  sure  that  no  soap, 
disinfectants,  cleaning  agents,  or  other 
possible  adulterants  are  present; 

(4)  Inspect  the  site  to  make  siu«  that 
no  foreign  or  unauthorized  substances 
are  present; 

(5)  Tape  or  otherwise  secure  shut  any 
movable  toilet  tank  top.  or  put  bluing  in 
the  tank; 

(6)  Make  sure  that  undetected  access 
[e.g.,  through  a  door  not  in  your  view) 
is  not  possible; 

(7)  Secure  areas  and  items  (e.g., 
ledges,  trash  receptacles,  paper  towel 
holders,  imder-sink  areas)  that  appear 
suitable  for  concealing  contaminants; 
and 

(8)  Recheck  items  in  paragraphs  (b)  (1) 
through  (7)  of  this  section  following 
each  collection  to  ensure  the  site's 
continued  integrity. 

(c)  If  the  collection  site  uses  a  facility 
normally  used  for  other  purposes,  like  a 
public  rest  room  or  hospital  examining 
room,  you  must,  as  a  collector,  also 
make  sure  before  the  collection  that: 

(1)  Access  to  collection  materials  and 
specimens  is  effectively  restricted;  and 

(2)  The  facility  is  secured  against 
access  during  the  procedure  lo  ensure 
privacy  to  the  employee  and  prevent 


distraction  of  the  collection  site  person 
and  limited-access  signs  are  posted. 

(d)  As  a  collector,  you  must  take  the 
following  additional  steps  to  ensure 
seoirity  during  the  collection  process: 

(1)  To  avoid  distraction  that  could 
compromise  security,  make  sure  you 
have  only  one  employee  under  yoiu- 
supervision  at  any  time. 

(2)  To  the  greatest  extent  you  can, 
keep  an  employee's  collection  container' 
within  view  of  both  you  and  the 
employee  before  and  after  the  employee 
has  urinated. 

(3)  Make  sure  you  are  the  oiUy  person 
in  addition  to  the  employee  who 
handles  specimens  before  they  are 
secured  in  the  shipping  container. 

(4)  In  the  time  between  when  the 
employee  gives  you  the  specimen  and 
the  time  you  seal  the  specimen,  remain 
within  the  collection  site. 

(5)  Maintain  personal  confrol  over 
each  specimen  and  CCF  throughout  the 
collection  process. 

(e)  If  you  are  operating  a  collection 
site,  you  must  prevent  unauthorized 
personnel  from  entering  any  part  of  the 
site. 

(1)  The  only  people  you  are  to  treat 
as  authorized  persons  are  employees 
being  tested,  collectors  and  other 
collection  site  workers.  DERs,  employee 
representatives  authorized  by  the 
employer  (e.g.,  employer  policy;  labor- 
management  agreement),  and 
representatives  of  DOT. 

(2)  You  must  make  sure  that  all 
authorized  persons  are  imder  the 
supervision  of  a  collector  at  all  times 
when  permitted  into  the  site. 

(3)  You  may  remove  any  person  who 
obstructs,  interferes  with,  or  causes  a 
delay  in  the  collection  process. 

(4)  You  must  make  sure  that  no  one 
except  the  employee,  collector,  and 
monitor  or  direct  observer  enters  the 
room  in  which  urination  occurs. 

(f)  If  you  are  operating  a  collection 
site,  you  must  minimize  the  number  of 
persons  handling  specimens. 

§  40.45    What  form  Is  used  to  document  a 
DOT  urine  collection? 

(a)  The  Federal  Drug  Testing  Custody 
and  Control  Form  (CCF)  must  be  used 
to  dociunent  even,"  urine  collection 
required  by  the  DOT  drug  testing 
program.  'The  CCF  must  be  a  seven-part 
carbonless  manifold  form.  (The  CCF  is 
available  at  U.S.  Government  Printing 
Office.  Superintendent  of  Dociunents, 
P.O.  Box  371954,  Pittsburgh,  PA  15250- 
7954.) 

(b)  As  a  participant  in  the  DOT  drug 
testing  program,  you  may  not  modify  or 
revise  the  CCF  except  as  follows: 

(1)  You  may  include  other 
information  needed  for  billing  or  other 


piuposes  necessary  to  the  collection 
process. 

(2)  The  CCF  must  include  the 
employer's  name,  address  and 
telephone  number,  which  may  be 
preprinted,  typed,  or  handwritten.  In 
addition,  a  consortium's  or  third-party 
administrator's  name,  address,  and 
telephone  nimiber  may  be  included. 

(3)  Instead  of  printing  the  entire  pages 
of  the  CCF  in  the  colors  specified  by 
HHS,  you  may  use  white  pages  with 
clearly  discernible  borders  in  the 
specified  color  for  each  page. 

(4)  As  an  employer,  you  may  add,  in 
the  "Remarks"  section  of  the  CCF,  the 
name  of  the  DOT  agency  under  whose 
authority  the  test  occurred. 

(5)  As  a  collector,  you  may  use  a  CCF 
with  yoiu-  name,  address,  and  telephone 
nimiber  preprinted  but  imder  no 
circumstances  are  any  signatures  to  be 
added  before  the  collection  event. 

(c)  Under  no  circumstances  may  the 
CCF  transmit  personal  identifying 
information  about  an  employee  (other 
than  a  social  security  niunber  or  other 
employee  identification  number)  to  i 
laboratory. 

(d)  As  the  collector,  you  must  make 
sure  that  medical  information  about  the 
employee  (e.g.,  medications  the 
employee  has  taken)  appears  only  on 
the  Copy  of  the  CCF  given  to  the 
employee. 

(e)  As  an  employer  outside  the  United 
States,  you  may  use  a  foreign-language 
(equivalent)  version  of  the  CCF 
approved  by  ODAPC  (e.g..  in  French  for 
use  in  Canada  or  Spanish  for  use  in 
Me.xico). 

§  40.47    May  employers  use  ttw  CCF  for 
non-OOT  collections  or  non-Federal  forms 
for  DOT  collections? 

(a)  No.  As  an  employer,  you  are 
prohibited  from  using  the  CCF  for  non- 
DOT  urine  collections.  You  are  also 
prohibited  from  using  non-Federal 
forms  for  DOT  urine  collections.  Doing 
either  subjects  you  lo  enforcement 
action  under  DOT  agency  regidations. 

(b)  In  the  rare  case  where  the 
collector,  either  by  mistake,  or  as  the 
only  means  to  conduct  a  test  imder 
difficult  circumstances  (e.g.,  post- 
accident  test  with  insufficient  time  to 
obtain  the  CCF).  uses  a  non-Federal 
form  for  a  DOT  collection,  the  use  of  a 
non-Federal  forms  does  not,  in  and  of 
itself,  present  a  reason  for  the  laboratory 
to  reject  the  specimen  for  testing  or  for 
an  MRO  lo  cancel  the  result.  However. 
if  the  laboratory  discovers  use  of  the 
incorrect  form,  they  must  obtain  a 
signed  statement  from  the  collector 
stating  the  reason  why  the  CCF  was  not 
used  for  the  DOT  collection.  The  MRO 
must  accomplish  this  if  use  of  the  wrong 
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form  was  not  discovered  by  the 
laboraton'. 

}  40.49    What  materials  an  usad  to  coUact 
urtna  drug  tpecimana? 

For  each  DOT  drug  test,  you  must  use 
a  collection  kit  meeting  the 
requirements  of  Appendix  A  of  this 
part. 

S  40  J1    What  materials  are  usad  to  send 
urina  apaclmans  to  the  laboratory? 

la)  A  shipping  container  (e.g.. 
standard  courier  cardboard  box.  small 
cardboard  box)  must  be  used  thai 
adequately  protects  the  specimen  bottles 
from  shipment  damage  in  the  transport 
of  specimens  from  collection  site  to  the 
laboratory. 

(b)  A  snipping  container  box  is  not 
necessary  if  a  laboratory  courier  hand- 
delivers  the  specimens  from  the 
collection  site  to  the  laboratory. 

Subpart  E — Drug  Test  Collections 

1 40.61     What  are  the  praHminary  steps  In 
the  collection  process? 

,\s  the  collector,  you  must  lake  the 
following  steps  before  actually 
beeiiming  a  collection: 

(a)  If  an  employee  does  not  show  up 
at  the  collection  site  at  the  scheduled 
time,  contact  the  DER  to  determine  the 
appropriate  interval  within  which  the 
employer  has  determined  the  employee 
is  authorized  to  arrive.  If  the  employee's 
arrival  is  delayed  beyond  that  time,  you 
must  notify  the  DER  that  the  employee 
is  a  "no  show. " 

(b)  Make  sure  that,  when  the 
employee  enters  the  collection  site,  you 
begin  the  testing  process  without  delay. 
For  example,  you  must  not  wait  because 
the  employee  says  he  or  she  is  not  ready 
or  is  unable  to  urinate  or  because  an 
authorized  employer  or  employee 
representative  is  delayed  in  arriving. 

(1)  If  the  employee  is  also  goin^  to 
take  a  DOT  alcohol  test,  you  must  make 
sure  that  the  alcohol  test  is  completed 
before  the  urine  collection  process 
begins. 

(2)  If  the  employee  needs  medical 
attention  [e.g.,  an  injured  employee  in 
an  emergency  medical  facility  who  is 
required  to  have  a  post-accident  test),  do 
not  delay  this  treatment  to  collect  a 
specimen. 

(3)  You  may  not  collect  (e.g.,  by 
means  of  catheterization)  urine  from  an 
unconscious  employee  for  purposes 
drug  test  under  this  part. 

(c)  Require  the  employee  to  provide 
positive  identifrcation.  You  must  see  a 
photo  ID  issued  by  the  employer  or  a 
Federal,  state,  or  local  goverrmient 
agency  for  this  purpose.  You  may  not 
accept  faxes  or  photocopies  of 
identification.  Positive  identification  by 


an  employer  representative  (not  a  co- 
worker or  another  employee  being 
tested)  is  also  acceptable.  If  the 
employee  carmot  produce  positive 
identification,  you  must  contact  a  DER 
to  verify  the  identity  of  the  employee. 

(d)  If  the  employee  asks,  provide 
identification  to  the  employee.  Your 
identification  must  include  your  name 
and  your  employer's  name,  address,  and 
telephone  number  but  does  not  have  to 
include  your  picture,  address,  or 
telephone  ntunber. 

(e)  Explain  the  basic  collection 
procedure  to  the  employee,  including 
showing  the  employee  the  instructions 
on  the  back  of  the  CCF. 

(f)  Direct  the  employee  to  remove 
outer  clothing  (e.g.,  coveralls,  jacket, 
coat,  bat)  and  to  leave  these  garments 
and  any  briefcase,  purse,  or  other 
personal  belongings  with  you. 

(1)  If  the  employee  asks  for  a  receipt 
for  any  belongings  left  with  you.  you 
must  provide  one. 

(2)  You  must  allow  the  employee  to 
keep  his  or  her  wallet. 

(3)  You  must  not  ask  the  employee  to 
remove  other  clothing  (e.g.,  shirts, 
pants,  dresses,  underwear),  to  remove 
all  clothing,  or  to  change  into  a  hospital 
or  examination  gown  (luiiess  the  urine 
collection  is  being  accomplished 
simultaneously  with  a  DOT  agency- 
authorized  medical  examination). 

(4)  You  must  direct  the  employee  to 
empty  his  or  her  pockets  and  display 
the  items  in  them  to  ensure  that  no 
items  are  present  which  could  be  used 
to  adulterate  the  specimen.  If  nothing  is 
there  that  can  be  used  to  adulterate  a 
specimen,  the  employee  can  place  the 
items  back  into  the  pockets.  The 
employee  must  allow  you  to  make  this 
observation. 

(5)  You  must  require  an  employee 
who  is  wearing  boots  (e.g.,  work  boots 
or  cowboy  boots)  to  remove  the  boots 
and  allow  you  to  look  into  the  boots  to 
ensure  that  no  items  are  present  which 
could  be  used  to  adidterate  the 
specimen.  If  nothing  is  there  that  can  be 
used  to  adulterate  a  specimen,  the 
employee  can  put  the  boots  back  on. 
The  employee  must  allow  you  to  make 
this  observation. 

(6)  If,  in  yoiu  duties  imder  paragraphs 
(f)(4)  and  (5)  of  this  section,  you  find  a 
material  or  materials  that  coidd  be  used 
to  alter  a  specimen,  you  must: 

(i)  If  the  material  appears  to  be 
brought  to  the  collection  site  with  the 
intent  to  alter  the  specimen,  conduct  a 
directly  observed  collection  using  direct 
observation  procedures  (see  §40.67):  or 

(ii)  If  the  material  appears  to  be 
inadvertently  brought  to  the  collection 
site,  secure  and  maintain  it  until  the 
collection  process  is  completed  and 


conduct  a  normal  (i.e.,  unobserved) 
collection. 

(g)  You  must  not  require  the  employee 
to  sign  a  consent,  release,  or  waiver  of 
liability,  or  indemnification  agreement 
with  respect  to  any  part  of  the  collection 
or  testing  process. 

$  40.63    What  steps  does  the  collector  take 
in  ttie  collection  process  t>e(ore  the 
employee  provides  a  urine  specimen? 

As  the  collector,  you  must  take  the 
following  steps  before  the  employee 
provides  the  urine  specimen: 

(a)  Complete  Step  1  of  the  CCF. 

(b)  Instruct  the  employee  to  wash  and 
dry  his  or  her  hands  at  this  time.  You 
must  tell  the  employee  not  to  wash  his 
or  her  hands  again  until  after  delivering 
the  specimen  to  the  collector.  You  must 
not  give  the  employee  any  further  access 
to  water  or  other  materials  that  could  be 
used  to  adulterate  or  dilute  a  specimen. 

(c)  Select,  or  allow  the  employee  to 
select,  an  individually  wrapped  or 
sealed  collection  container  from 
collection  kit  materials.  Either  you  or 
the  employee,  with  both  of  you  present, 
must  unwrap  or  break  the  seal  of  the 
collection  container.  You  must  not 
imwrap  or  break  the  seal  at  this  time  on 
any  specimen  bottle.  You  must  not 
allow  the  employee  to  take  anything 
from  the  collection  kit  into  the  room 
used  for  urination  except  the  collection 
container. 

(d)  Direct  the  employee  to  go  into  the 
room  used  for  luination.  provide  a 
specimen  of  at  least  45  mL  (split 
specimen  collections)  or  30  inL  (single 
specimen  collections),  not  flush  the 
toilet,  and  return  to  you  with  the 
specimen  as  soon  as  the  employee  has 
completed  the  void.  Except  in  the  case 
of  an  observed  or  a  monitored  collectioo 
(see  §§40.67  and  40.69).  neither  you  nor 
anyone  else  may  go  into  the  room  with 
the  employee. 

(e)  You  must  pay  carefiU  attention  to 
the  employee  diuing  the  entire 
collection  process  to  note  any  conduct 
that  clearly  indicates  an  attempt  to 
substitute  or  adulterate  a  specimen  (e.g., 
substitute  urine  in  plain  view  or  an 
attempt  to  bring  into  the  collection  site 
an  adulterant  or  urine  substitute.).  If  you 
detect  such  conduct,  you  must  direct 
that  a  collection  take  place  immediately 
under  direct  observation  (see  §  40.67) 
and  note  the  conduct  and  the  fact  that 
the  collection  was  observed  in  the 

"Remarks"  section  of  the  CCF.  You 
must  also,  as  soon  as  possible,  inform 
the  DER  and  collection  site  supervisor 
that  the  collection  took  place  under 
direct  observation  and  the  reason  for 
doing  so. 


§40.65    What  does  the  collector  check  tor 
when  the  employea  presents  a  specimen? 

As  a  collector,  you  must  check  the 
following  when  the  employee  gives  the 
collection  container  to  you: 

(a)  Sufficiency  of  specimen.  You  must 
check  to  make  sure  that  the  specimen 
contains  a  sufficient  amount  of  urine  (45 
mL  for  a  split  specimen  collection;  30 
mL  for  a  single  specimen  collection). 

(1)  If  it  does  not,  you  must  follow 
"shy  bladder""  procedures  (see  §40.193). 

(2)  When  you  follow  ""shy  bladder"" 
procedures,  you  must  discard  the 
original  specimen,  unless  another 
problem  (i.e.,  temperature  out  of  range, 
apparent  adulteration)  also  exists. 

(3)  You  are  never  permitted  to 
combine  urine  collected  from  separate 
voids  to  create  a  specimen. 

(b)  Temperature.  You  must  check  the 
temperature  of  the  specimen  no  later 
than  four  minutes  after  the  employee 
has  given  you  the  specimen. 

(1)  The  acceptable  temjserature  range 
is  32-38°C/90-10O°F. 

(2)  You  must  determine  the 
temperature  of  the  specimen  by  reading 
the  temperature  strip  attached  to  the 
collection  container. 

(3)  If  the  specimen  temperatiu"e  is 
within  the  acceptable  range,  you  must 
mark  the  '"Yes"  box  on  the  CCF. 

(4)  If  the  specimen  temperature  is 
outside  the  acceptable  range,  you  must 
mark  the  ""No"'  box  on  the  CCF. 

(5)  If  the  specimen  temperature  is 
outside  the  acceptable  range,  you  must 
immediately  conduct  a  new  collection 
using  the  direct  observation  pr(x;edurBs 
(see  §40.67). 

(6)  In  a  case  where  a  specimen  is     » 
collected  under  direct  observation 
because  of  the  temperature  being  out  of 
range,  you  must  process  both  the 
original  specimen  and  the  specimen 
collected  using  direct  observation  and 
send  them  to  the  laborator)'.  This  is  true 
even  in  a  case  in  which  the  original 
specimen  has  insufficient  volume  but 
the  temperature  is  out  of  range. 

(7)  In  a  case  where  the  employee 
refuses  to  provide  another  specimen 
(see  §  40.191(a)(3))  or  does  not  provide 
the  requisite  amoimt  of  urine  (see 

§  40.193(b)(4))  under  direct  observation, 
you  must  notify  the  DER.  As  soon  as 
you  have  notified  the  DER,  you  may 
discard  the  previous  specimen. 

(c)  Signs  of  adulteration  or 
substitution.  You  must  inspect  the 
specimen  for  unusual  color,  presence  of 
foreign  objects  or  material,  or  other 
signs  of  adulteration  (e.g.,  if  you  notice 
any  imusual  odor). 

fl)  If  it  is  apparent  from  this 
inspection  that  the  employee  has 
adtilterated  or  substituted  the  specimen 
(e.g..  blue  dye  in  the  specimen. 


excessive  foaming  when  shaken,  smell 
of  bleach),  you  must  immediately 
conduct  a  new  collection  using  direct 
observation  procedures  (sec  §40.67). 

(2)  In  a  case  where  a  specimen  is 
collected  under  direct  observation 
because  of  showing  signs  of  adulteration 
or  substitution,  you  must  process  both 
the  original  specimen  and  the  specimen 
collected  using  direct  observation  and 
send  them  to  the  laboratory.  This  is  true 
even  in  a  case  in  which  the  original 
specimen  has  insufficient  volume  but  it 
shows  signs  of  adulteration  or 
substitution. 

(3)  In  a  case  where  the  employee 
refuses  to  provide  another  specimen 
(see  §  40.191(a)(3))  or  does  not  prortde 
the  requisite  amount  of  urine  (see 
§40.193(b)(4))  under  direct  obser\'ation. 
you  must  notify  the  DER.  As  soon  as 
you  have  notified  the  DER.  you  may 
discard  the  previous  specimen. 

§  40.67    When  and  how  is  a  directly 
observed  collection  conducted? 

(a)  As  an  employer  you  must  direct  an 
immediate  collection  under  direct 
observation  with  no  advance  notice  to 
the  employee,  if: 

(1)  Tne  laboratory  reported  a 
specimen  as  unsuitable  for  testing,  and 
the  MRO  reported  to  you  that  there  was 
not  an  adequate  medical  explanation  for 
the  unsuitability:  or 

(2)  The  MRO  reported  to  you  that  the 
original  positive  test  result  had  to  be 
canceled  because  the  lest  of  the  split 
specimen  was  not  performed. 

(b)  As  an  employer  you  may  direct  a 
collection  tinder  direct  observation  of  an 
employee  if: 

(1)  The  drug  test  is  a  retum-to-duty 
test  or  a  follow-up  test:  or 

(2)  The  MRO  reports  diat  the 
employee's  immediately  prior  drug  test 
result  was  dilute. 

(c)  As  a  collector,  you  must  conduct 
a  collection  under  direct  observation 
under  the  following  circiunstances  if: 

(1)  You  are  directed  by  the  DER  to  do 
so  (see  paragraphs  (a)  and  (b)  of  this 
section):  or 

(2)  You  observed  materials  brought  to 
the  collection  site  or  employee  conduct 
clearly  indicating  an  attempt  to 
adulterate  or  substitute  a  specimen  (see 
§S40.61(f)(6)(i)  and  40.63(b));  or 

(3)  The  temperature  on  the  original 
specimen  was  out  of  range  (see 
540.65(b)(5));  or 

(4)  The  original  specimen  appeared  to 
have  been  adulterated  or  substituted 
(see  §  40.65(c)(1)). 

(d)  As  the  collector,  you  mu-st 
complete  a  new  CCF  for  the  directly 
obser\'ed  collection.  You  must  enter  the 
reason  (e.g..  suspected  adulteration, 
prior  specimen  dilute)  for  conducting 


the  directly  observed  collection  in  the 
"Remarks  "  section  of  the  CCF. 

(e)  In  a  case  where  two  specimens  (or 
sets  of  specimens,  where  the  split 
specimen  method  of  collection  is  used) 
are  being  sent  to  the  laboratory  because 
of  suspected  adulteration  or  substitution 
at  the  collection  site,  enter  in  the 
"Remarks"  section  of  the  CCF  for  each 
specimen  a  notation  to  this  effect  (e.g., 
collection  1  of  2,  or  2  of  2.). 

(f)  As  the  collector,  you  must  make 
sure  that  the  observer  is  the  same  gender 
as  the  employee.  You  must  never  permit 
an  opposite  gender  person  to  act  as  the 
observer.  The  obsen-er  can  be  a  different 
person  from  the  collector  and  need  not 
be  a  qualified  collector. 

(g)  As  the  collector,  if  someone  else  is 
to  observe  the  collection,  you  must 
verbally  instruct  that  person  to  follow 
procedures  at  paragraphs  (h)  and  (i)  of 
this  section.  If  you,  the  collector,  are  the 
observer,  you  too  must  follow  these 
procediues. 

(h)  As  the  observer,  you  must  watch 
the  employee  urinate  into  the  collection 
container.  Specifically,  you  are  to  watch 
the  urine  go  hum  the  employee's  body 
into  the  collection  container. 

(i)  As  the  observer  but  not  the 
collector,  you  must  not  take  the 
collection  container  from  the  employee, 
but  you  must  ohserve  the  specimen  as 
the  employee  lakes  it  to  Ihe  collector. 

(j)  As  the  collector,  when  someone 
else  has  acted  as  the  observer  (e.g..  in 
order  to  ensure  a  same  gender  observer), 
you  must  include  the  observer's  name  in 
the  remarks  section  of  the  CCF. 

(k)  As  the  employee,  if  you  decline  to 
allow  a  direcUy  observed  collection 
required  or  permitted  under  this  section 
to  occur,  this  is  a  refusal  to  test. 

§  40.69    When  and  how  is  a  monitored 
collection  conducted? 

(a)  As  a  collector,  you  are  permitted 
to  conduct  a  monitored  collodion  only 
if  these  conditions  are  met: 

(1)  A  collection  site  fully  meeting  all 
the  visual  and  aural  privacy 
requirements  and  security  requirements 
of  §40.4 1(d)  is  not  readily  available;  and 

(2)  The  available  collection  site  does 
offer  substantial  visual  privacy  but  not 
aural  privacy  (e.g.,  a  toilet  sUll  with  a 
partial-length  door  in  a  multi-stall 
restroom)  and  meets  the  other 
requirements  of  §  40.41 . 

(b)  No  one  is  permitted  to  conduct  a 
monitored  collection  under  any  other 
circiunstances. 

(c)  As  the  collector,  you  must  enter 
the  reasons  for  conducting  the 
monitored  collection  in  the  ""Remarks" 
section  of  the  CCF. 

(d)(1)  As  the  collector,  you  must 
secure  the  room  being  used  for  the 
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monitored  collection  so  thai  no  one 
except  the  employee  and  the  monitor 
can  enter  it  until  after  the  collection  has 
been  completed. 

(2)  You  must  also  put  bluing  agent 
into  the  toilet's  water  before  the 
collection  takes  place  and  direct  the 
employee  not  to  flush  the  toilet  until 
after  giving  the  specimen  to  the 
collector. 

(e)  As  the  collector,  you  must  make 
sure  that  the  monitor  is  the  same  gender 
as  the  employee.  You  may  permit  an 
opposite  gender  person  to  act  as  the 
monitor  only  if  that  person  is  a  medical 
professional  {e.g..  nurse,  doctor, 
physician's  assistant).  The  monitor  can 
be  a  different  person  from  the  collector 
and  need  not  be  a  qualified  collector. 

(0  As  the  collector,  if  someone  else  is 
to  monitor  the  collection,  you  must 
verbally  instruct  that  person  to  follow 
procedures  at  paragraph  (g)  of  this 
section.  If  you,  the  collector,  are  the 
monitor,  you  too  must  follow  these 
procedures. 

(g)  As  the  monitor,  you  must  not 
watch  the  employee  urinate  into  the 
collection  container.  However,  you  must 
stand  near  the  enclosiire  in  which  the 
collection  is  taking  place  and  listen  for 
any  sounds  that  cotdd  indicate  an 
attempt  to  substitute  or  adulterate  a 
specimen  (e.g.,  opening  of  a  plastic 
package  or  tube,  an  object  dropping  to 
the  floor).  If  you  hear  such  sounds  or 
make  other  observations  indicating  an 
attempt  to  substitute  a  specimen,  there 
must  be  an  additional  collection  under 
direct  observation  (see  §§  40.63(e)  and 
40.67(c)). 

(h)  As  the  monitor,  you  must  ensure 
that  the  employee  takes  the  collection 
container  directly  to  the  collector  as 
soon  has  the  employee  has  exited  the 
enclosure. 

(i)  As  the  collector,  when  someone 
else  has  acted  as  the  monitor  (e.g.,  in 
order  to  ensure  a  same  gender  monitor), 
you  must  include  the  name  of  the 
monitor  in  the  remarks  section  of  the 
CCF. 

(j)  As  the  employee,  if  you  decline  to 
permit  a  collection  required  or 
permitted  to  be  monitored  under  this 
section  to  be  monitored,  this  is  a  refusal 
to  test 

S  40.71     How  doss  Hw  collsctor  process  a 
tingle  specimen  collection? 

As  the  collector,  you  must  take  the 
following  steps,  in  order,  after  the 
employee  brings  the  urine  specimen  to 
you: 

(a)  You,  not  the  employee,  must — in 
the  employee's  presence — pour  at  least 
30mL  of  urine  bom  the  collection 
container  into  the  specimen  bottle. 


(b)  You,  not  the  employee,  must  place 
and  secure  (i.e..  tighten  or  snap)  the  Ud/ 
cap  on  the  bottle. 

(c)  You,  not  the  employee,  must  write 
the  date  on  the  tamper-evident  bottle 
seal. 

(d)  You.  not  the  employee,  must  seal 
the  bottle  by  placing  the  tamper-evident 
bottle  seal  over  the  bottle  cap/lid  and 
down  the  sides  of  the  bottle. 

(e)  You  must  then  make  sure  that  the 
employee  initials  the  tamper-evident 
bottle  seal  for  the  purpose  of  certifying 
that  the  bottle  contains  the  specimen  he 
or  she  provided. 

(f)  You  must  dispose  of  the  extra 
tamper-evident  bottle  seal  if  it  was 
included  in  the  collection  kit  or  on  the 
CCF. 

1 40.73    How  does  ttw  collsctor  process  a 
split  specimen  collection? 

As  the  collector,  you  must  take  the 
following  steps,  in  order,  after  the 
employee  brings  the  urine  specimen  to 
you: 

(a)  You,  not  the  employee,  must — in 
the  presence  of  the  employee — first  pour 
30  inL  of  urine  from  the  collection 
container  into  one  specimen  bottle,  to 
be  used  for  the  primary  specimen. 

(b)  You,  not  the  employee,  must — in 
the  presence  of  the  employee — then 
pour  at  least  15  mL  of  urine  from  the 
collection  container  into  the  second 
specimen  bottle  to  be  used  for  the  split 
specimen. 

(c)  You,  not  the  employee,  must  place 
and  secure  (i.e.,  tighten  or  snap)  the 
lids/caps  on  the  bottles. 

(d)  You,  not  the  employee,  must  write 
the  date  on  the  tamper-evident  bottle 
seals. 

(e)  You,  not  the  employee,  must  seal 
the  bottles  by  placing  the  tamper- 
evident  bottle  seals  over  the  bottle  caps/ 
lids  and  down  the  sides  of  the  bottles. 

(0  You  must  then  make  sure  that  the 
employee  initials  the  tamper-evideut 
bottle  seals  for  the  purpose  of  certifying 
that  the  bottles  contain  the  specimens 
he  or  she  provided. 

140.75    How  Is  the  collection  process 
completed? 

(a)  As  the  collector,  you  must  do  the 
following  things  to  complete  the 
collection  process: 

(1)  Direct  the  employee  to  read  and 
sign  the  certification  statement  on  Copy 
4  of  the  CCF  and  provide  date  of  birth, 
printed  name,  and  day  and  evening 
contact  telephone  numbers.  If  the 
employee  refuses  to  sign  the  CCF,  you 
must  note  this  in  the  "Remarks"  section 
of  the  CCF. 

(2)  Complete  the  collector 
certification  section  of  the  CCF  (Step  5) 
by  printing  the  name,  address,  and 


telephone  number  of  the  collection  site 
(Note:  You  may  pre-print  this 
information);  checking  the  box 
indicating  whether  this  was  a  split 
specimen  collection:  printing  your 
name;  recording  the  time  and  date  of  the 
collection;  and  signing  the  certification 
statement. 

(3)  Sign  the  first  line  of  the  chain  of 
custody  block  of  the  CCF  (Step  6). 
indicating  that  you  received  the 
specimen  from  the  employee,  and  print 
your  name  and  the  date. 

(4)  Complete  the  second  line  of  the 
chain  of  custody  by  printing  and  signing 
your  name  in  the  "Specimen  Released 
By"  block  and  completing  the 
"Specimen  Received  By"  block  by 
printing  the  specific  name  of  the  courier 
or  shipping  service  and  the  date.  You 
must  also  complete  the  "Purpose  of 
Change"  block  to  indicate  the  reason  for 
transfer  (e.g..  "shipment  to  lab"). 

(5)  Ensure  that  all  copies  of  the  CCF 
are  legible  and  complete. 

(6)  Remove  Copy  5  of  the  CCF,  give 
it  to  the  employee. 

(7)  Place  the  specimen  bottle(s)  and 
Copies  1  and  2  (plus  Copy  3  in  the  case 
of  a  split  specimen  collection)  of  the 
CCF  in  the  appropriate  pouches  of  the 
plastic  bag. 

(8)  Using  the  tamper-evident  seal  for 
the  plastic  bag.  secure  both  pouches  of 
the  plastic  bag,  initial  the  seal  and  enter 
the  collection  date. 

(9)  Advise  the  employee  that  he  or  she 
may  leave  the  collection  site. 

(10)  To  prepare  the  sealed  plastic  bag 
containing  the  specimens  and  CCFs  for 
shipment  you  must: 

(i)  Place  the  sealed  plastic  bag  in  a 
shipping  container  (e.g..  standard 
courier  box)  designed  to  minimize  the 
possibility  of  damage  during  shipment. 
(More  than  one  sealed  plastic  bag  can  be 
placed  into  a  single  shipping  container 
if  you  are  doing  multiple  collections.) 

(ii)  Seal  the  container  as  appropriate. 

(iii)  If  a  laboratory  courier  hand- 
delivers  the  specimens  from  the 
collection  site  to  the  laboratory,  prepare 
the  sealed  plastic  bag  for  shipment  as 
directed  by  the  courier  process. 

(11)  Send  Copy  4  of  the  CCF  to  the 
MRO  and  Copy  7  to  the  DER  Keep  Copy 
6  for  the  period  of  time  specified  by 
appUcable  DOT  agency  regulations. 

(b)  Each  time  a  specimen  is  handled 
or  transferred,  the  date  and  purpose  of 
the  action,  as  well  as  the  individual 
taking  the  action,  must  be  documented 
on  the  CCF.  The  following  are 
exceptions  to  this  general  rule: 

(1)  The  activity  of  couriers,  express 
carriers,  postal  service  persoimel,  and 
other  persons  who  are  involved  only 
with  the  transportation  of  the  specimen 
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to  a  laboratory  is  not  required  to  be 
documented  on  the  CCF. 

(2)  When  a  specimen  already  in  the 
sealed  plastic  bag  is  put  into  or  taken 
out  of  secure  storage  before 
transportation  personnel  pick  it  up. 
documentation  on  the  CCF  is  not 
required. 

(c)  As  a  collector  or  collection  site, 
you  must  make  sure  that  each  specimen 
you  collect  is  shipped  to  a  laboratorv  as 
expeditiously  as  possible,  the  same  day 
preferably.  You  must  also  make  sure 
that  all  copies  of  the  CCF  are  sent  to  the 
persons  designated  on  the  bottom  of  the 
CCF  as  soon  as  the  specimen  is  sent  to 
the  laboratory. 

Subpart  F— Drug  Testing  Laboratories 

§  40.81     What  laboratories  may  be  used  for 
DOT  drug  testing? 

(a)  .^s  a  drug  lesiing  laboratory 
located  in  the  U.S..  you  are  permitted  to 
participate  in  DOT  drug  testing  only  if 
you  are  certified  by  HHS  under  the" 
National  Laboraton'  Certification 
Program  (NLCP). 

(b)  As  a  drug  testing  laboratory' 
located  outside  of  the  U.S.  which  is  not 
certified  by  HHS  under  the  NLCP,  you 
are  permitted  to  participate  in  DOT  drug 
testing  only  if: 

(1)  The  DOT.  based  on  a  written 
recommendation  from  HHS.  has 
certified  your  laboratory  as  meeting 
HHS  laboratory  certification  standards 
or  deemed  your  laboraton,'  fully 
equivalent  to  a  laborator>'  meeting  HHS 
laboratorj'  certification  standards:  or 

(2)  The  DOT.  based  on  a  written 
recommendation  from  HHS.  has 
recognized  a  foreign  certifying 
organization  as  having  equivalent 
laboratory'  certification  standards  and 
procedures  to  those  of  HHS.  and  the 
foreign  certifying  organization  has 
certified  your  laboratory  under  those 
equivalent  standards  and  procedures. 

(c)  As  a  laboraton.'  participating  in  the 
DOT  drug  testing  program,  you  must 
comply  with  the  requirements  of  this 
part.  You  must  also  comply  with  all 
applicable  requirements  of  HHS  in 
testing  DOT  specimens,  whether  or  not 
the  HHS  requirements  are  explicitly 
stated  in  this  part. 

(d)  If  DOT  determines  that  you  are  in 
noncompliance  with  this  part,  you  will 
be  ineligible  to  participate  in  the  DOT 
drug  testing  program,  and  employers 
covered  by  DOT  agency  regulations  will 
be  prohibited  from  using  your  services 
for  DOT  drug  testing.  You  will  be 
ineligible  to  participate  under  these 
circumstances  even  if  you  continue  to 
meet  the  requirements  of  paragraph  (a) 
or  (b)  of  this  section. 


$  40.83    How  do  laboratories  process 
Incoming  specimens? 

As  the  laboratory,  you  must  do  the 
following  when  you  receive  a  DOT 
specimen: 

(a)  Use  the  chain  of  custody  on  the 
CCF  and  an  internal  chain  of  custody 
document(s)  to  maintain  conti-ol  and 
accountability  of  the  specimen  from  the 
time  you  receive  it  until  you  ultimately 
dispose  of  it.  The  provisions  of 
S40.75(h)  apply  to  your  use  of  chain  of 
custody  documentation. 

(b)  Inspect  each  specimen  and  CCF  for 
the  following  "fatal  flaws  "  and  take  the 
appropriate  reporting  actions  outlined 
in  §  40.95(d)(4): 

(1 )  The  specimen  ID  numbers  on  the 
specimen  bottle  and  the  CCF  do  not 
match; 

(2)  There  is  no  specimen  ID  number 
on  the  specimen  bottle: 

(3)  The  specimen  bottie  seal  is  broken 
or  shows  evidence  of  tampering  (unless 
a  split  specimen  can  be  redesignated, 
see  paragraph  (f)  of  this  section):  and 

(4)  There  is  insufficient  amount  of 
urine  in  the  primary  or  single  specimen 
bottle  for  analysis  and  any  necessary 
reanalysis  for  qualit>'  control  (unless  the 
specimens  can  be  redesignated,  see 
paragraph  (f)  of  this  section)  and.  in  the 
case  of  a  single  specimen, 
reconfirmation  of  results. 

(c)  Inspect  each  specimen  and  CCF  for 
the  following  "correctable  flaws"  and 
take  the  appropriate  actions  as  noted  in 
§4a.203(b): 

(1)  The  collector's  signature  is  omitted 
on  the  certification  statement  on  the 
CCF. 

(2)  The  chain  of  custody  block  on  the 
CCF  is  incomplete. 

(3)  The  employee's  social  security 
number  or  ID  number  is  omitted  from 
the  CCF.  unless  the  employee's  refusal 
to  provide  the  information  is  noted  in 
the  "Remarks"  section. 

(d)  Inspect  each  specimen  for  integrity 
and  consistency  (e.g.,  foreign  material  or 
color  differences  between  the  primary 
and  the  split  specimens). 

(1)  If.  as  a  result  of  your  receipt- 
inspection  protocol,  you  note  that  the 
primary  specimen  contains  a  visible 
foreign  material  and  you  are  unable  to 
test  the  specimen,  take  appropriate 
reporting  actions  outlined  in 
§  40.95(d)(3)  and  (4)(viii}. 

(2)  If.  as  a  result  of  your  receipt- 
inspection  protocol,  you  note  that  the 
primar)'  specimen  shows  a  marked  color 
difference  (e.g.,  light  vs.  dark,  blue  vs. 
yellow)  from  the  split  specimen,  do  not 
test  the  specimen  but  take  appropriate 
reporting  actions  outlined  in 
§  40.95(d)(3)  and  (4)(viii). 

(e)  If  the  CCF  is  marked  indicating 
that  a  split  specimen  collection  was 


collected  and  if  the  spfil  specimen  does 
not  accompany  the  priman,'.  Jias  leaked, 
or  is  otherwise  unavailable  for  testing, 
follow  appropriate  procedures  outlined 
in  §  40  1 75(b)  regarding  the 
unavailability  of  the  spht  specimen  for 
testing. 

(f)(1)  The  primary  specimen  and  the 
split  specimen  can  be  redesignated  (i.e.. 
Bottle  B  is  redesignated  as  Bottle  A.  and 
vice  versa)  if: 

(i)  The  primary  specimen  appears  to 
have  leaked  out  of  its  sealed  bottle  and 
the  laboratory  believes  a  sufficient 
amount  urine  exists  in  the  split 
specimen  to  conduct  all  appropriate 
primar\"  laborator>'  testing:  or 

(ii)  The  primar>'  specimen  is  labeled 
as  BotUe  B.  and  the  split  specimen  as 
BotUe  A;  or 

(iii)  The  laborator\'  opens  the  split 
specimen  instead  of  the  primary 
specimen,  the  primary'  specimen 
remains  sealed,  and  the  laboralor>' 
beUeves  a  sufficient  amount  of  urine 
exists  in  the  split  specimen  to  conduct 
all  appropriate  primar>-  laboraton' 
testing;  or 

(iv)  The  primary  specimen  seal  is 
broken  but  the  split  specimen  remains 
sealed  and  the  laboratory  believes  a 
sufficient  amount  of  urine  exists  in  the 
split  specimen  to  conduct  all 
appropriate  primar>'  laboralorv'  testing. 
You  must  also  follow  appropriate 
procedures  outlined  in  §40.175(b) 
regarding  the  unavailability  of  the  split 
specimen  for  testing. 

(2)  In  situations  outiined  in  paragraph 
(f)(1)  of  this  section,  the  laboratory  shall 
mark  through  the  "A"  and  write  "B." 
then  initial  and  date  the  change.  A 
corresponding  change  shall  be  made  to 
the  other  bottle  by  marking  through  the 
"B"  and  wTiling  "A.  "  and  initialing  and 
dating  the  change.  A  notation  shall  be 
made  on  the  original  CCF  (Copy  1)  and 
on  the  split  specimen  copy  (Copy  3). 

(g)  Comply  with  ail  applicable 
provisions  of  the  HHS  Guidelines 
concerning  accessioning  and  processing 
of  urine  drug  specimens. 

§  40.85    Wtist  drugs  do  laboratories  test 
for? 

As  a  laboratory,  you  must  test  for  the 
following  five  drugs  or  classes  of  drugs 
in  a  DOT  drug  lest.  You  must  not  test 
"DOT  specimens"  for  any  other  drugs. 

(a)  Marijuana  metabolites. 

(b)  Cocaine  metabolites, 

(c)  Amphetamines. 

(d)  Opiate  metabolites. 

(e)  Phencj'clidine  (PCP), 

§  40.87    Wliat  methods  do  laboratories  use 
lor  screening  and  confirmation  tests? 
As  a  laborator>'.  you  must  use  the 
following  methods  for  a  DOT  drug  lest. 
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You  may  not  use  any  other  testing 
methods. 

(a)  For  the  screening  test,  you  must 
use  an  immunoassay  test  that  meets 
Food  and  Drug  .^dministration 
requirements  for  commercial 
distribution,  and  has  had  its  apphcation 
in  the  laboratory  approved  by  HHS 
inspection  criteria  or  validation. 


tb)  For  the  confirmation  test,  you 
must  use  gas  chromatography/mass 
spectrometry  (GC/MS)  and  perform  a 
quantitative  analysis. 

§  40.89    What  an  ttw  cutott  concentrations 
tor  scrawling  and  conflrmatlon  t*«t*? 

(a)  As  a  laboratory,  you  must  use  the 
cutoff  concentrations  displayed  in  the 


following  chart  for  screening  and 
confirmation  tests.  All  cutoff 
concentrations  are  expressed  in 
nanograms  per  milliliter  (ng/mL).  The 
chart  follows: 


Federal  Register / Vol.  64.. No.  236 /Thursday.  December  9,  1999 /Proposed  Rules 


69107 


Typeol  dnjg 

Screening  last 

Coofirmatior  test 

50 

(i)  Delta-9-TrBtrahydfocannabinot-9-cart)olie  add  (THQ 

15 

300 

(i)  Benjoylecgonine - 

(3)  PhencydkSne  (PCP)  - 

ISO 

25 

1000 

25 

500 

500 

2000 

(Specimen  must  also  contain  amptielainine  at  a  concentration 
greater  than  «  equal  lo  200  ng/mL.) 

2000 

(«)Motphine ._ • 

(iii)  6-ae8tylmorphine  (6-AM)  

2000 

(Test  for  6-acetylmoipnine  (6-AM)  in  the  specimen) 

10 

(Conduct  ttiis  lest  only  wtien  specimen  contains  morptiine  at 
a  concentration  greater  inan  or  equal  lo  2000  ng/mL) 

(b)  On  a  screening  test,  you  must 
report  a  result  below  the  cutoff 
concentration  as  negative.  If  the  result  is 
at  or  above  the  cutoff  concentration,  you 
must  conduct  a  confirmation  test. 

(c)  On  a  confirmation  test,  you  must 
report  a  result  below  the  cutoff 
concentration  as  negative  and  a  result  at 
or  above  the  cutoff  concentration  as 
confirmed  positive 

$40.91    What  additional  testing  must  be 
dona  l>y  laboratories  on  primary 
spacimans? 

(a)  As  a  laboratory,  you  must  subject 
each  primary  specimen  to  specimen 
validity  testing.  Specimen  validity 
testing  is  the  evaluation  to  determine  if 
the  specimen  is  consistent  with  normal 
human  urine.  Specifically,  you  wiU 
determine  if  certain  adulterants  or 
foreign  substances  were  added  to  the 
urine,  if  the  urine  was  diluted,  or  if  the 
specimen  was  substituted. 

(1)  Each  primary  specimen  must  be 
tested  for  creatinine,  pH,  and  nitrite 
concentration.  You  must  also  determine 
the  specific  gravity  of  the  primary 
specimen  if  you  find  that  the  creatinine 
level  is  <20  mg/dL. 

(2)  Each  primary  specimen  may  also 
be  tested  for.  but  not  limited  to. 
pyridine,  glutaraldehyde.  bleach,  and 
soap. 

(3)  When  you  suspect  the  presence  of 
an  interfering  substance/adulterant  [e.g.. 
glutaraldehyde.  surfactant,  bleach)  that 
could  make  a  specimen  unsuitable  for 
testing,  you  may.  using  scientifically 
suitable  validity  tests,  conduct  tests  to 


identify  the  interfering  substance/ 
adulterant.  If  you  are  unable  to  identify 
it.  you  may  send  the  specimen  to 
another  HHS  certified  laboratory  that 
has  the  capability  of  doing  so.  Such 
specimen  transfers  must  be  documented 
with  appropriate  chains  of  custody. 

(b)  Specimen  validity  must  be 
conducted  on  the  split  specimen  if  the 
split  specimen  fails  to  reconfirm  the 
presence  of  the  drug/analyte  that  was 
determined  to  be  present  in  the  primary 
specimen. 

(c)  You  must  not  use  the  split 
specimen  to  verify  the  primary 
specimen  results  for  a  substituted  or 
adulterated  result. 

(d)  You  must  make  every  effort  to 
conserve  the  specimen  volume  for 
possible  future  testing. 

$  40.93    What  methods  and  criteria  do 
laboratories  use  for  validity  testing? 

(a)  Specimen  validity  can  be 
determined  by  establishing  parameters 
that  are  consistent  with  normal  human 
urine  and/or  by  testing  for  the  presence 
of  an  abnormal  or  foreign  substance  in 
the  urine. 

(b)  For  dilute  specimens,  at  a 
minimum,  creatinine  and  specific 
gravity  must  be  measured  by 
quantitative  procedures  at  a  cutoff  of  20 
mg/dL  and  1.003,  respectively. 

ID  As  a  laboratory  you  must  consider 
the  primary  specimen  to  be  dilute  if  the 
creatinine  is  <20  mg/dL  and  the  specific 
gravity  is  <1.003,  unless  the  criteria  for 
a  substituted  specimen  are  met. 

(2)  IReserved) 


(c)  For  substituted  specimens,  at  a 
minimum,  creatinine  must  be  measured 
by  at  least  one  quantitative  procedure 
on  two  different  aliquots  both  utilizing 
the  specified  cutoff  of  5  mg/dL.  At  a 
minimum,  specific  gravity  must  be 
performed  on  one  of  these  aliquots 
utilizing  the  specified  cutoffs  of  1.001  or 
1.020. 

(1)  As  a  laboratory  you  must  consider 
the  primary  specimen  to  be  substituted 
[i.e.,  the  specimen  does  not  exhibit  the 
clinical  signs  or  characteristics 
associated  vdth  normal  human  urine)  if 
the  creatinine  concentration  is  S5  mg/dL 
and  the  specific  gravity  is  SI. 001  or 
fil.020. 

(2)  [Reserved! 

(d)  For  adulterated  specimens, 
concerning  pH  and  nitrites,  at  a 
minimum,  two  procedures  must  be 
performed  for  pH  and  nitrites.  One 
procedure  must  be  quantitative  and 
utilize  the  specified  cutoff.  The  second 
procedure  may  be  qualitative,  must  be  at 
least  as  sensitive  as  the  quantitative 
procedure,  and  must  be  performed  on  a 
separate  aliouot. 

(1)  As  a  lanoratory  you  must  consider 
the  primary  specimen  to  be  adulterated 
if  the  nitrite  concentration  is  S500  ng/ 
mL.;  or  if  the  pH  is  S3  or  Sll;  or  if  an 
exogenous  substance  (i.e..  a  substance 
which  is  not  a  normal  constituent  of 
urine)  or  an  endogenous  substance  at  a 
higher  concentration  than  normal 
physiological  concentration  is  present 
in  the  specimen. 

(2)  [Reserved) 


(e)  For  adulterant  analytes  without  a 
specified  cutoff  (e.g..  glutaraldehyde. 
bleach,  soap),  at  least  one  procedure 
must  be  performed  on  two  separate 
aliquots. 

(I)  All  specimen  validity  testing 
methods  must  be  characterized  by 
demonstrating  precision  and  accuracy. 
Where  cutoffs  are  specified,  the  limit  of 
quantitation  (LOC})  and  linearity  must 
be  determined.  The  limit  of  detection 
(LCD)  must  be  experimentally 
determined  for  qualitative  methods. 

(g)  All  specimen  validity  tests  must  be 
performed  using  methods  that  are 
validated  by  the  laboratory.  All  methods 
used  to  characterize  and  validate  these 
tests  must  be  documented  in  the 
laboratory's  SOP 

§  40.95    What  do  laboratories  need  to 
report  to  MROs  regarding  primary  specimen 
results? 

As  a  laboratory,  the  following  applies 
lo  your  reports  of  individual  primary 
specimen  drug  test  results: 

(a)  Before  reporting  a  result,  you  must 
ensure  that  it  has  been  reviewed  and 
certified  as  accurate  by  the  certifying 
scientist. 

(b)  You  will  report  drug  test  results  as 
either  Negative.  Positive  (for  a  specific 
drug),  or  Test  Not  Performed. 

(c)  Additionally,  you  must  Include  an 
appropriate  conunent  on  the  "Remarks" 
line  in  Step  7  on  the  CCF  when  the 
specimen  is  dilute,  adulterated, 
substituted,  or  not  tested  for  drugs  (e.g.. 
presence  of  a  fatal  flaw  or  uncorrected 
flaw).  If  the  additional  comments  cannot 
be  fully  described  on  the  "Remarks" 
line,  you  may  attach  a  separate  sheet 
describing  the  problem,  and  reference 
the  attachment  on  the  "Remarks"  line. 

(d)  When  a  specimen  is  reported  as 
Negative.  Positive,  or  Test  Not 
Performed: 

(1)  Negative.  Check  the  "Negative" 
box  in  Step  7  on  the  CCF  when  a 
negative  djug  test  result  is  obtained  on 
the  initial  test  or  on  the  confirmatory 
test.  If  the  specimen  is  also  dilute, 
include  the  statement,  "Dilute 
Specimen"  on  the  "Remarks"  line. 

(2)  Positive.  Check  the  "Positive"  and 
the  specific  drug(s)/drug  metabolite(s) 
boxes  in  Step  7  on  the  CCF  when  a 
positive  drug  test  result  is  obtained  on 
an  initial  test  and  a  confirmatory  test.  If 
the  specimen  is  also  dilute,  include  the 
statement,  "Dilute  Specimen"  on  the 
"Remarks"  line. 

(3)  Test  Not  Performed.  Check  the 
"Test  Not  Performed"  box  in  Step  7  on 
the  CCF  if  the  specimen  is  not  tested 
because  of  a  fatal  flaw  (e.g.,  broken  seal: 
specimen  ID  numbers  do  not  match): 
not  tested  because  of  an  imcorrected 
flaw  [e.g.,  a  collector's  signatiue  was 


omitted  and  a  signed  statement  is  not 
received  to  correct  the  error);  rejected 
for  testing  (e.g..  significant  color 
difference  between  the  primary  and 
split  specimens);  unsuitable  for  testing 
or  contains  an  unidentified  interfering 
substance  and  a  valid  drug  test  restilt 
cannot  be  obtained;  adulterated:  or 
substituted. 

(e)  If  the  "Test  Not  Performed"  box  in 
Step  7  on  the  CCF  is  checked,  include 
one  of  the  following  statements  (as 
appropriate)  on  the  "Remarks"  line: 

(1)  "Fatal  Flaw"  (with  the  flaw 
stated). 

(2)  "Uncorrected  Flaw"  (with  the  flaw 
stated). 

(3)  "Specimen  Unsuitable:  Cannot 
obtain  valid  drug  test  result ". 

(4)  "Specimen  Adulterated:  Nitrite  is 
too  high". 

(5)  "Specimen  Adulterated:  pH  is  too 
high  (or  too  low)". 

(6)  "Specimen  Adulterated:  Presence 
of  (specify)  detected". 

(7)  ""Specimen  Substituted:  Not 
consistent  with  normal  human  urine". 

(8)  "Specimen  Rejected  for  Testing" 
(with  reason  stated). 

(f)  You  may  not  routinely  report  the 
quantitative  results  for  validity  tests 
(e.g.,  nitrite  concentration,  creatinine 
concentration,  actual  specific  gravity,  or 
actual  pH)  to  the  MRO.  but  may  do  so 
upon  MRO  request  on  a  case-by-case 
basis. 

$40.97    Through  what  methods  and  to 
witom  must  a  laboratory  transmit  results? 

(a)  As  a  laboratory,  you  must  transmit 
laboratory  results  directly,  and  only,  to 
the  MRO  at  his  or  her  place  of  business 
(not  to  the  MRO  through  a  consortium 
or  third-party  administrator).  You  must 
not  transmit  results  to  or  through  the 
DER  or  another  service  agent  (e.g., 
consortia,  third-party  administrators). 

(b)  In  transmitting  these  laboratory 
results; 

(1)  You  must  fax,  coiuier.  or  mail  a 
copy  of  the  original  and  fully-completed 
(as  outlined  in  §  40.95)  Copy  2  of  the 
CCF.  which  has  been  signed  by  the 
individual  responsible  for  day-to-dav 
management  of  your  laboratory  or  the 
Individual  responsible  for  attesting  to 
the  validity  of  test  results. 

(2)  In  addition,  you  may  elect  to 
forward  a  results  report  that  includes 
only  the  test  result,  remarks  line  items, 
the  specimen  number  as  it  appears  on 
the  CCF,  and  the  laboratory  specimen 
identification  number  (accession 
number),  and  the  cutoff  concentrations 
for  screening  and  confirmation  tests. 
This  report  can  be  transmitted  through 
any  means  that  ensiu^s  accuracy  and 
confidentialitj'  (e.g..  courier,  mail.  fax. 
computer  link),  but  never  verbally  by 
telephone. 


(c)  In  transmitting  these  laboraton' 
results  to  the  MRO.  you.  the  MRO,  and 
the  employer  must  enstu^  the  security 
of  the  transmission  and  limit  access  to 
any  transmission,  storage,  or  retrieval 
system. 

(d)  In  the  case  of  a  negative  lest,  you 
must  transmit  the  laboratory  result  so 
that  it  reaches  the  MRO  within  72  hours 
from  the  time  of  the  result. 

(e)  In  the  case  of  a  positive  test,  a  test 
not  performed,  or  a  negative  test  that  is 
dilute,  you  must  transmit  the  laboratory 
result  so  that  it  reaches  the  MRO  within 
24  hours  from  the  time  of  the  result. 

$40.99    How  long  does  tha  laboratory 
retain  specimans  sftef  testing? 

(a)  As  a  laboralor)'.  you  must  keep 
positive  urine  specimens  in  long-term 
frozen  storage  ( -  20°C  or  less)  for  at 
least  one  year. 

(1)  Where  there  is  a  split  specimen, 
you  must  keep  it  as  weU  as  the  positive 
primary  specimen  for  the  one-year 
period. 

(2)  You  must  keep  these  specimens  in 
their  original  specimen  bottles. 

(b)  As  a  laboratory,  you  must  keep  a 
positive  specimen  indefinitely  if  you 
know  that  there  is  a  pending  legal 
proceeding  {e.g..  unemployment  or 
workers'  compensation  proceeding, 
unjust  discharge  or  personal  injury 
lawsuit)  for  which  the  specimen  may  be 
evidence.  You  must  also  keep  a  positive 
specimen  beyond  the  one-year  period  if 
the  employee  (through  the  MRO). 
employer  or  a  DOT  agency  asks  you. 
Otherwise,  you  may  discard  the 
specimen  at  the  end  of  the  one-year 
period. 

(c)  When  you  determine  that  a 
specimen  is  unsuitable,  adulterated,  or 
substituted,  you  must  keep  it  the  same 
Way  you  keep  a  positive  specimen 

(a)  Once  you  have  reported  a  negative 
result,  a  rejected  for  testing  result,  a  fatal 
flaw  result,  or  an  uncorrected  flaw 
result  on  the  primary  specimen  to  the 
MRO.  you  may  discard  the  primary 
specimen  as  well  as  the  split  specimen. 

(e)  As  a  laboratory  testing  the  split 
specimen,  you  must  keep  a  split 
specimen  that  does  not  reconfirm  the 
primary  specimen  in  the  same  way  as 
you  keep  a  positive  specimen. 

$  40.1 01    What  relationship  may  a 
laboratory  have  with  an  MRO? 

(a)  As  a  laborator\'.  you  may  not  enter 
into  any  relationship  with  an 
employer's  MRO  that  creates  a  conflict 
of  interest  or  the  appearance  of  a 
conflict  of  interest  with  the  MRO's 
responsibilities  for  that  employer  You 
may  not  derive  any  financial  benefit  by 
having  an  employer  use  a  specific  MRO 

Cb)  As  a  laboratory,  you  must  maintain 
a  statement,  signed  by  the  responsible 
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person  for  laboratory  management,  for 
review  by  a  DOT  agency.  The  statement 
will  certify  that  the  laboratory  has  no 
apparent  fmancial  or  potentially 
conflicting  relationship  with  any  MRO. 
The  statement  will  remain  in  effect  until 
its  conditions  change,  at  which  time  you 
must  amend  the  statement  to  reflect 
current  status 

$40,103    What  Mind  spKlnwn*  muat  be 
sent  10  a  lalwratory? 

(a)  As  an  employer,  consortium,  or 
third-party  administrator  with  2000  or 
more  DOT-covered  employees,  you 
must  send  blind  specimens  to 
laboratories  you  use.  If  you  have  fewer 
than  2000  DOT-covered  employees,  you 
are  not  required  to  provide  blind 
specimens. 

(b)  To  each  laboratory  to  which  you 
send  at  least  tOO  specimens  in  a  year, 
you  must  transmit  a  number  of  blind 
specimens  equivalent  to  one  percent  of 
the  specimens  you  send  to  that 
laboratory,  up  to  a  maximum  of  50  blind 
specimens  in  each  quarter  [i.e..  January- 
March.  April-June.  July-September. 
October-December).  As  a  consortium  or 
third-party  administrator,  you  must 
apply  this  percentage  to  the  total 
number  of  DOT-covered  employees  for 
whom  you  provide  services.  Your  blind 
specimen  submissions  must  be  evenly 
spread  throughout  the  year.  The 
following  e.xamples  illustrate  how  this 
requirement  works: 

CD  Example  1.  You  send  1500 
specimens  to  Lab  X  in  Year  1.  In  this 
case,  you  would  send  IS  blind 
specimens  to  Lab  X  in  Year  1.  To  meet 
the  even  distribution  requirement,  you 
would  send  4  in  each  of  throe  quarters 
and  3  in  the  other. 

(2)  Example  2.  You  send  1000 
specimens  to  Lab  X  and  500  specimens 
to  Lab  Y  in  Year  1.  In  this  case,  you 
would  send  10  blind  specimens  to  Lab 
.X  and  5  to  Lab  Y  in  Year  1  The  even 
distribution  requirement  would  apply  in 
a  similar  way  to  that  described  in 
Example  1. 

(3)  Example  3.  Same  as  Example  2. 
except  that  you  also  send  10  specimens 
to  Lab  Z.  In  this  case,  while  you  would 
send  blind  specimens  to  Labs  X  and  Y 
as  in  Example  2.  you  would  not  have  to 
send  any  blind  specimens  to  Lab  Z. 
because  you  sent  fewer  than  100 
specimens  to  Lab  Z. 

(4)  Example  4.  You  are  a  consortium 
sending  1000  specimens  to  Lab  X  in 
Year  1.  These  1000  specimens  represent 
150  small  employers  who  have  an 
average  of  15  covered  employees  each. 
In  this  case  you — not  the  individual 
employers — send  10  blind  specimens  to 
Lab  X  in  Year  1 .  again  ensuring  even 
distribution.  The  individual  employers 


you  represent  are  not  required  to 
provide  any  blind  specimens  on  their 
own. 

(5)  Example  5.  You  are  a  large  third- 
party  administrator  that  sends  40.000 
specimens  to  Lab  Y  in  Year  1 .  One 
percent  of  that  figure  is  400.  However, 
the  50  blind  specimen  per  quarter  "cap" 
means  that  you  need  send  only  50  blind 
specimens  per  quarter,  rather  than  the 
100  per  quarter  you  would  have  to  send 
to  meet  the  one  percent  rate.  Your 
annual  total  would  be  200.  rather  than 
400,  blind  specimens. 

(cl  Approximately  80  percent  of  the 
specimens  you  submit  must  be  blank 
[i.e..  containing  no  drugs).  The  rest  must 
be  positive  for  one  or  more  of  the  five 
drugs  involved  in  DOT  tests. 

(1)  The  blind  specimens  that  you 
submit  must  be  certified  by 
immunoassay  and  CC/MS  and  have 
stability  data  that  verifies  the  materials' 
performance  over  time. 

(2)  You  may  not  obtain  blind 
specimens  from  the  laboratory  to  which 
they  are  being  sent,  or  knowingly,  from 
any  affiliate  of  that  laboratory. 

(d)  You  must  make  sure  that  each 
blind  specimen  is  indistinguishable  to 
the  laboratory  from  a  normal  specimen. 

(1)  You  must  submit  blind  specimens 
to  the  laboratory  through  the  same 
channels  (e.g..  via  a  regular  collection 
site)  that  employees'  specimens  are  sent 
to  the  laboratory. 

(2)  You  must  make  sure  that  the 
collector  uses  a  CCF.  placing  fictional 
initials  on  the  specimen  bottle  label/ 
seal,  indicating  on  Copy  4  that  the 
specimen  is  a  blind  specimen,  and 
discarding  Copy  5. 

(3)  If  you  normally  send  split 
specimens  to  the  laboratory,  the  blind 
specimens  you  send  must  be  split 
specimens. 

$  40.1 05    What  happens  it  there  is  a 
lalwratory  error  on  any  lest? 

(a)  If  a  laboraton.'  error  (either  a  false 
positive  or  false  negative)  occurs,  the 
MRO  or  other  party  discovering  the 
error  must  promptly  notify  ODAPC. 

(b)  When  an  error  is  brought  to  its 
attention,  ODAPC  will  notif)'  HHS.  HHS 
will  take  any  appropriate  action  under 
its  Guidelines. 

(c)  If  the  error  is  determined  to  be  the 
result  of  an  administrative  problem  (e.g.. 
specimen  mix-up.  clerical  mistake),  the 
laboratory,  at  the  direction  of  ODAPC 
and  in  consultation  with  HHS.  must 
take  corrective  action.  If  there  is  reason 
to  believe  that  the  error  could  have  been 
systematic.  ODAPC  may  also  require 
review  and  reanalysis  of  previous 
specimens. 

(d)  If  the  error  is  determined  to  be 
technical  or  methodological  in  origin. 


the  laboratory,  at  the  direction  of 
ODAPC  and  in  consultation  with  rillS, 
must  submit  all  quality  control  and 
subject  data  from  the  batch  of  specimens 
that  included  the  error. 

(1)  The  laborator>'.  at  the  direction  of 
ODAPC  and  in  consultation  with  HHS. 
may  be  required  to  relest  all  specimens 
for  the  drug(s)/drug  metabolite(s) 
involved  in  the  error  from  the  time  the 
error  is  resolved  back  to  the  time  of  the 
last  satisfactory  performance  lest  cycle. 

(2)  The  individual  responsible  for 
day-to-day  management  of  the 
laboratory's  drug  testing  program  must 
document  this  retesling  through  a 
signed  statement. 

(3)  ODAPC  may  require  an 
unannounced  on-site  review  of  the 
laboratory. 

$  40.1 07    Who  may  inspect  iaboratories? 
As  a  laboratory,  you  must  permit  an 
inspection,  with  or  without  prior  notice, 
by  ODAPC  or  a  EKDT  agency. 

$40,109    What  documentation  must  the 
laboratory  tteep,  and  for  how  iong? 

(a)  As  a  laboratory,  you  must  keep  for 
at  least  one  year  all  records  pertaining 
to  each  DOT  urine  specimen  for  which 
you  obtain  a  negative  test  result  or  did 
not  test  because  of  a  fatal  flaw  or  an 
uncorrected  flaw. 

(b)  As  a  laboratory,  you  must  keep  for 
at  least  five  years  all  records  pertaining 
to  each  DOT  urine  specimen  for  which 
you  obtain  a  positive  test  result, 
determine  that  the  specimen  is 
unsuitable,  or  determine  that  the 
specimen  is  substituted  or  adulterated. 

(c)  As  a  laborator>'.  you  must  keep  for 
two  years  employer-specific  data 
required  in  §40.111. 

(d)  As  a  laboratory,  you  must  keep  for 
two  years  personnel  files  on  individuals 
with  access  to  specimens:  quality 
assurance  and  quality  control  records; 
procedure  manuals;  performance 
records  on  performance  testing:  and 
results  of  certification  inspections.  You 
must  maintain  these  longer  if  asked  to 
do  so  in  writing  by  a  DOT  agency. 

(e)  As  a  laborator)'.  you  must  keep 
documents  for  any  specimen  known  to 
be  under  legal  challenge  fur  an 
indefinite  period. 

$40,111     When  and  how  must  a  laboratory 
disclose  slatisticai  summaries  and  other 
information  it  maintains? 

(a)  As  a  laboratory,  you  must  transmit 
an  aggregate  statistical  summary'  of  the 
data  listed  in  Appendix  B  of  this  part  to 
the  employer  on  a  semi-annual  basis. 

(1)  Tne  summary  must  not  reveal  the 
identity  of  any  employee. 

[2)  In  order  to  avoid  sending  data 
from  which  it  is  reasonably  likely  that 
information  about  a  employee's  test 


result  can  be  readily  inferred,  you  must 
not  send  a  summary  if  the  employer  has 
fewer  than  five  aggregate  tests  results. 

(3)  When  the  condition  in  paragraph 
(a)(2)  of  this  section  exists,  you  must 
send  the  employer  a  report  indicating 
that  insufficient  testing  was  conducted 
to  warrant  a  summary. 

(4)  The  summary  must  be  sent  by 
January  15  of  each  year  for  the  last  6 
months  (i.e..  July  1  through  December 
31)  of  the  prior  year. 

(5)  The  summary  must  be  sent  by  June 
15  of  each  year  for  the  last  6  months 
(i.e..  January  1  through  June  30)  of  the 
current  year. 

(b)  You  must  also  provide  the 
summary  when  the  employer  needs  it  in 
response  to  an  inspection,  audit,  or 
review  by  a  DOT  agency. 

(c)  You  must  also  release  information 
lo  appropriate  parties  as  provided  in 
§<»40.331  and  40.333. 

§40.113  Where  is  other  infomiatlon 
concerning  laboratories  found  in  this 
regulation? 

You  can  find  more  information 
concerning  laboratories  in  several 
sections  of  this  part: 

§40.3 — definition. 

§  40.1 5 — prohibition  on  making  specimens 

available  for  other  purposes. 
§  40.31 — conflicts  of  interest  concerning 

collectors. 
§  40.47 — laboratory  rejections  of  test  for 

improper  form. 
§  40.125 — conflicts  of  interest  concerning 

MROs 
§  40. 1 75— role  of  first  laboratory  in  split 

specimen  tests. 
§  40. 1 77 — role  of  second  laboratory  in  split 

specimen  tests. 
S  40.179 — 40.181 — transmission  of  split 

specimen  test  results  to  MRO. 
§40.199 — 40.203 — role  in  correcting  errors. 
§  40.331 — provision  of  records  lo  interested 

parties. 
§  40.333 — limits  on  release  of  information. 
§  40.351 — role  with  respect  to  other  service 

agents. 

Sul>pai1  G — Medical  Review  Officers 
(MROs) 

$40,121  Who  is  qualitied  to  act  as  an 
MRO? 

You  are  qualified  to  act  as  an  MRO  in 
the  DOT  drug  testing  program  only  if 
you  meet  each  of  the  following  criteria: 

(a)  You  are  a  licensed  physician 
(Doctor  of  Medicine  or  Osteopathy). 

(b)  You  have  knowledge  of  and 
clinical  experience  in  controlled 
substances  abuse  disorders,  including 
detailed  knowledge  of  alternative 
medical  explanations  for  laboratory 
confirmed  positive  drug  tests. 

(c)  You  have  working  knowledge  of 
laboralorj'  results  relating  to  adulterated 
and  substituted  specimens  as  well  as  the 


possible  medical  causes  of  specimens 
being  unsuitable  for  testing. 

(dJYou  have  a  working  knowledge  of 
this  part,  the  DOT  MRO  Guidelines,  and 
the  DOT  agency  regulation  applicable  to 
the  employers  for  which  you  evaluate 
drug  test  results. 

(e)  You  participate  in  and  document 
training  (e.g..  a  course)  at  least  once 
every  two  years  that  relates  directly  to 
the  MRO  responsibilities  of  the  DOT 
program,  or  self-cectify  that  you  have  re- 
reviewed  and  understand  this  part  and 
the  applicable  DOT  guidelines.  You 
must  retain  these  records  for  two  years. 

(f)  If  you  were  an  MRO  prior  to  the 
date  these  regulations  are  published, 
yon  must  meet  the  requirements  of 
paragraph  (e)  of  this  section  by  [date  six 
months  from  the  effective  date  of  the 
final  regulation).  If  you  become  an  MRO 
after  (effective  date  of  the  final 
regulation],  you  must  meet  the 
requirements  of  paragraph  (e)  of  this 
section  prior  to  acting  as  an  MRO. 

$40,123    What  are  the  MRO's 
responsibilities  in  the  DOT  drug  testing 
program? 

As  an  MRO.  you  have  the  following 
basic  responsibilities: 

(a)  You  must  act  as  an  independent 
and  impartial  "gatekeeper"  for  the 
accuracy  and  integrity  of  the  drug 
testing  process. 

(b)  You  must  provide  a  quality 
assurance  review  of  the  drug  testing 
process  for  the  specimens  under  your 
purview.  This  includes,  but  is  not 
limited  to: 

(1)  Ensuring  the  review  of  the  CCF  on 
all  specimen  collections  for  the 
purposes  of  determining  whether  there 
is  a  problem  that  may  cause  a  test  to  be 
canceled  (see  §§  40. 197  and  40.201 ): 

(2)  Providing  feedback  to  collection 
sites  and  laboratories  regarding 
performance  issues  where  necessary; 
and 

(3)  Reporting  to  the  ODAPC  or  a 
relevant  DOT  agency  any  program  issue 
for  which  you  need  assistance  in 
resolving. 

(c)  You  must  determine  whether  there 
is  a  legitimate  medical  explanation  for 
confirmed  positive  drug  tests  results 
from  the  laboratory. 

(d)  You  must  act  .to  investigate  and 
correct  problems  where  possible,  or 
notify  appropriate  parties  (e.g..  HHS/ 
DWP.  DOT/ODAPC.  employers,  service 
agents)  where  assistance  is  needed,  (e.g.. 
canceled  or  problematic  tests,  incorrect 
results,  problems  with  blind 
specimens). 

(e)  You  must  ensure  the  timely  flow 
of  test  results  and  other  information  to 
employers. 

(i)  You  must  protect  the 
confidentiality  of  the  testing  process. 


(g)  You  must  perform  all  your 
functions  in  compliance  with  this  part 
and  other  DOT  agency  regulations. 

S  40.1 25    What  relationship  may  an  MRO 
have  with  a  latioratory? 

(a)  As  an  MRO.  you  may  not  enter 
into  any  relationship  with  an 
employer's  laborator\'  that  creates  a 
coiiflict  of  interest  or  the  appearance  of 
a  conflict  of  interest  with  your 
responsibilities  for  that  employer.  You 
may  not  derive  any  financial  benefit  by 
having  an  employer  use  a  specific 
laboratory. 

(b)  As  an  MRO,  you  must  maintain  a 
statement  for  review  by  a  EK)T  agency. 
The  statement  will  certify  that  you  do 
not  have  any  financial  or  potentially 
conflicting  relationship  with  any 
laboratory.  The  statement  will  remain  in 
effect  until  its  conditions  change,  at 
which  time  you  must  amend  the 
statement  to  reflect  current  status. 

$40,127    What  are  the  MRO'S  functions  in 
reviewing  negatlva  test  r^uKs? 

As  the  MRO.  you  must  do  the 
following  with  respect  to  negative  drug 
test  results  you  receive  from  a 
laboratop,'.  prior  to  verif>Tng  the  result 
and  releasing  the  result  to  the  DER: 

(a)  Review  Copy  4  of  the  CCF  to 
determine  if  there  are  any  errors  in  the 
chain  of  custody  or  elsewhere  that  may 
require  you  to  cancel  the  test  (see 
§§40.197,  40.199.  and  40.201). 

fl)  Staff  under  your  direct,  personal 
supervision  may  conduct  this 
administrative  review  for  you  (including 
the  steps  set  forth  in  paragraphs  (b) 
through  (e)  of  this  section),  but  only  you 
can  cancel  a  test. 

(2)  On  specimen  results  that  are 
reviewed  by  your  staff,  you  are 
responsible  for  assuring  the  quality  of 
their  work. 

(i)  You  are  required  to  personally 
review  at  least  10  percent  of  the  CCFs 
reviewed  by  your  staff  on  a  quarterly 
basis,  and  take  corrective  action  as 
necessary  to  ensure  compliance  with 
this  part. 

(ii)  You  must  attest  to  the  quality 
assurance  review  by  initialing  the  CCFs 
which  you  reviewed. 

(iii)  You  must  mark  these  CCFs  to 
make  them  easily  identifiable  for  review 
by  DOT  agencies. 

(b)  You  may  report  a  negative  lest 
result  when  you  are  in  possession  of  a 
copy  of  Copy  2  or  the  original  Copy  2 
of  the  CCF,  or  you  are  in  possession  of 
the  laboratory  results  report  that 
conveys  the  negative  laborator>'  test 
result.  In  addition,  you  must  have  a 
copy  of  Copy  4  or  the  original  Copy  4 
of  the  CCF,  or  any  copy  of  the  CCF 
containing  the  employee's  signature. 
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(c)  If  the  copy  of  the  documentation 
provided  to  you  by  the  laboratory 
appears  unclear  or  erroneous,  you  must 
request  that  the  laboratory  send  you  an 
original  or  certified  true  copy. 

(d)  On  Copy  4  of  the  CCF.  place  a 
check  mark  in  the  ■Negative"  box  in 
Step  8  and  sign,  initial,  or  stamp  and 
date  the  verification  statement. 

(e)  Report  the  result  directly  to  the 
DER  in  a  confidential  manner. 

§40.129    What  are  tlie  MHOs  (unctions  in 
reviewing  lat>oratory  conflrmwj  posKlve 
drug  test  results? 

(a)  As  the  MRO.  you  must  do  the 
following  with  respect  to  confirmed 
positive  drug  tests  you  receive  from  a 
laboratory,  prior  to  verifying  the  result 
and  releasing  the  result  to  the  DER: 

(1)  Review  die  CCF  to  determine  if 
there  are  any  errors  in  the  chain  of 
custody  or  elsewhere  that  may  require 
you  to  cancel  the  test  (see  §§  40.197. 
40.199.  and  40.201)  Staff  under  your 
direct,  personal  supervision  may 
conduct  this  administrative  review  for 
you,  but  only  you  may  cancel  a  test. 

(2)  If  the  copy  of  the  documentation 
provided  to  you  by  the  laboratory 
appears  unclear  or  possibly  erroneous, 
you  must  request  that  the  laboratory 
send  you  an  original  or  certified  true 
copy. 

(3)  Except  in  the  circumstances 
spelled  out  in  §40.133.  conduct  a 
verification  interview.  This  interview 
must  include  direct  contact  in  person  or 
by  telephone  between  you  and  the 
employee. 

(4)  Verify  the  test  result  as  either 
positive  or  negative,  or  cancel  the  test, 
consistent  with  the  requirements  of 
§§40.135  through  40.139. 

(5)  Report  verified  positive  drug  test 
results  directly  to  the  DER  in  a 
confidential  manner,  consistent  with  the 
requirements  of  §40.157. 

fb)  You  may  only  report  a  positive  test 
result  when  you  are  in  possession  of  a 
copy  of  Copy  2  or  the  original  Copy  2 
of  the  CCF.  In  addition,  you  must  have 
a  copy  of  Copy  4  or  the  original  Copy 
4  of  the  CCF,  or  any  copy  of  the  CCF 
containing  the  employee's  signature. 

(c)  Place  a  check  mark  in  the 
"Positive  "  box  in  Step  8  on  Copy  4  of 
the  CCF.  indicate  the  drug(s)/drug 
metaboUte<5)  detected  on  the  "Remarks" 
line,  sign  and  date  the  verification 
statement,  and  report  the  result  directly 
to  the  DER. 

Alternative  1  for  Paragraph  (d) 

(d)  As  the  MRO.  you  must  never 
inform  the  employer  that  you  have 
received  an  employee's  laboratory 
confirmed  positive  test  result.  You  are 
prohibited  from  reporting  any 


information  to  the  DER  or  other  persons 
until  you  verify  the  lest  result.  For 
example,  as  an  MRO  employed  directly 
by  a  company,  you  must  not  tell  anyone 
on  the  company's  staff  or  management 
that  you  have  received  an  employees 
laboratory  confirmed  positive  test  result, 
and  you  must  structure  the  way  in 
which  this  information  is  received  and 
stored  to  make  sure  that  other  personnel 
of  the  company  do  not  have  access  to  it. 

Alternative  Z  for  Paragraph  (d) 

(d)(1)  As  the  MRO.  except  as  provided 
in  paragraph  (d)(2)  of  this  section,  you 
must  never  inform  the  employer  that 
you  have  received  an  employee's 
laboratory  confirmed  positive  test  result. 
You  are  prohibited  from  reporting  any 
information  to  the  DER  or  other  persons 
until  you  verify  the  test  result.  For 
example,  as  an  MRO  employed  directly 
by  a  company,  you  must  not  tell  anyone 
on  the  company's  staff  or  management 
that  you  have  received  an  employee's 
laboratory  confirmed  positive  test  result, 
and  you  must  structure  the  way  in 
which  this  information  is  received  and 
stored  to  make  sure  that  other  personnel 
of  the  company  do  not  have  access  to  it. 

(2)  If  an  employer  has  a  stand-down 
policy  that  meets  the  requirements  of 
§  40.159(a).  you  may  report  to  the  DER 
that  you  have  received  an  employee's 
laboratory  confirmed  positive  laboratory 
test  result. 

§40.131  How  Is  the  smployec  nofifted  d 
the  verlficstlon  process  after  a  confirmed 
positive  test  result? 

(a)  When,  as  the  MRO,  you  receive  a 
confirmed  positive  test  result  from  the 
laboratory,  along  with  the  appropriate 
collection  documentation  (see 
Appendix  C  of  this  part),  you  must 
contact  the  employee  directly,  on  a 
confidential  basis,  and  determine 
whether  the  employee  wants  to  discuss 
the  test  result.  In  making  this  contact, 
you  must  explain  to  the  employee  that, 
if  he  or  she  declines  to  discuss  the 
result,  you  will  verify  the  lost  as 
positive. 

(b)  As  the  MRO,  staff  under  your 
personal  supervision  may  conduct  this 
initial  contact  for  you. 

(1)  This  staff  contact  must  be  limited 
to  explaining  the  consequences  of  the 
employee's  declining  to  speak  with  you 
and  .scheduling  the  discussion  between 
you  and  the  employee. 

(2)  A  staff  person  must  not  gather  any 
medical  information  or  information 
concerning  possible  explanations  for  the 
confirmed  positive  test  result. 

(3)  A  staff  person  may  advise  an 
employee  to  have  medical  information 
ready  to  present  at  the  interview  with 
the  MRO. 


(4)  Since  you  are  required  to  speak 
personally  with  the  employee,  your  staff 
must  not  inquire  if  the  employee  wishes 
to  speak  with  you. 

(c)  As  the  MRO.  if  you  caimot  reach 
the  employee  directly  after  making 
reasonable  efforts  (at  a  minimum,  two 
attempts)  to  reach  the  employee  at  the 
day  and/or  evening  telephone  numbers 
listed  on  the  CCF  over  a  period  of  at 
least  24  hours,  you  must: 

(1)  Document  the  efforts  you  made  to 
contact  the  employee,  including  dates 
and  times. 

(2)  Contact  the  DER,  instructing  the 
DER  to  contact  the  employee. 

(i)  You  must  simply  direct  the  DER  to 
inform  the  employee  to  contact  you. 

(ii)  You  must  not  inform  the  DER  that 
the  employee  has  a  confirmed  positive 
test  result. 

(iii)  You  must  dociunent  the  dates  and 
times  of  your  attempts  to  contact  the 
DER,  and  you  must  document  the  name 
of  the  DER  you  contacted  and  the  date 
and  time  of  the  contact. 

(d)  As  the  DER,  you  must  attempt  to 
contact  the  employee  immediately, 
using  procedures  that  protect,  as  much 
as  possible,  the  confidentiality  of  the 
MRO's  request  that  the  employee 
contact  the  MRO.  If  you  contact  the 
employee,  you  must  dociunent  the  date 
and  time  of  the  contact,  and  inform  the 
MRO. 

(1)  As  the  DER.  you  must  not  inform 
anyone  else  working  for  the  employer 
that  you  are  seeking  to  contact  the 
employee  on  behalf  of  the  MRO. 

(2)  If,  as  the  DER,  you  have  made  all 
reasonable  efforts  to  contact  the 
employee  but  failed  to  do  so,  you  may 
place  the  employee  on  temporary 
medically  unqualified  status  or  inedical 
leave. 

(i)  Reasonable  efforts  include,  as  a 
minimum,  two  attempts  to  reach  the 
employee  at  the  day  and/or  evening 
telephone  numbers  listed  on  the  CCF 
over  a  period  of  24  hours.  As  the  DER, 
you  must  document  the  dates  and  times 
of  these  efforts. 

(ii)  If,  as  the  DER.  you  are  unable  to 
contact  the  employee  within  this  24- 
hour  period,  you  must  leave  a  message 
for  the  employee  by  any  practicable 
means  {e.g.,  voice  mail.  E-mail,  letter)  to 
contact  the  MRO  and  inform  the  MRO 
of  the  date  and  time  of  this  attempted 
contact. 

§  40.1 33    Under  what  circumstances  may 
Itie  MRO  verify  a  test  as  posttlve  without 
interviewing  the  employee? 

(al  As  the  MRO.  you  normally  may 
verify  a  confirmed  positive  test  result 
only  after  interviewing  the  employee  as 
provided  in  §§40.135  through  40.143. 
However,  there  are  three  circumstances 


in  which  you  may  verify  a  confirmed 
positive  test  result  (regardless  of  which 
drugs  are  involved)  without  such  an 
interview: 

(1)  You  may  verify  a  test  result  as 
positive  if  the  employee  expressly 
declines  the  opportimity  to  discuss  the 
test  with  you.  Complete  documentation 
of  this  occurrence  must  be  made, 
including  notation  of  informing,  or 
attempting  to  inform,  the  employee  of 
the  consequences  of  not  exercising  the 
option  to  speak  with  the  MRO. 

(2)  You  may  verify  a  test  result  as 
positive  if  neither  you  nor  the  DER,  after 
making  all  reasonable  efforts,  has  been 
able  to  contact  the  employee  within  14 
days  of  the  date  on  which  the  MRO 
receives  the  confirmed  positive  test 
result  from  the  laboratory. 

(3)  You  may  verify  a  test  result  as 
positive  if  you  or  the  DER  has 
successfully  made  and  documented  a 
contact  with  the  employee  and 
instructed  the  employee  to  contact  the 
MRO  (see  §  40.131(c)' and  (d)),  and  more 
than  72  hours  have  passed  since  the 
time  DER  contacted  the  employee. 

(b)  As  the  MRO.  when  you  verify  a 
test  result  as  positive  under  this  section, 
you  must  document  the  date,  time  and 
reason. 

(c)  As  the  MRO,  if  you  verify  a  test 
result  as  positive  imder  this  section,  you 
must  allow  the  employee  to  present 
information  to  you  documenting  that 
serious  illness,  injur>'.  or  other 
circumstances  unavoidably  precluded 
contact  with  the  MRO  and/or  DER  in  the 
limes  provided. 

(1)  On  the  basis  of  such  iiffonnation. 
you  may  reopen  the  verification, 
allowing  the  employee  to  present 
information  concerning  a  legitimate 
medical  explanation  for  the  confirmed 
positive  test  result. 

(2)  U  you  conclude  that  there  is  a 
legitimate  medical  explanation  for  the 
positive  test  result,  you  must  change  the 
verified  result  to  negative,  and  report 
the  change  directly  to  the  DER. 

§40.135    What  does  the  MRO  tell  the 
employee  at  the  twglnnlng  of  the 
verification  Interview? 

As  the  MRO,  you  must  provide  the 
following  information  to  the  employee 
at  the  beginning  of  the  verification 
interview: 

(a)  You  must  tell  the  employee  that 
the  laboratory  has  determined  that  the 
employee's  test  result  was  positive.  You 
must  also  tell  the  employee  of  the  drugs 
for  which  his  or  her  specimen  tested 
positive. 

(b)  You  must  explain  the  verification 
interview  process  to  the  employee,  and 
that  you  will  decide  whether  to  verify 
the  test  result  as  positive  based  on 


information  the  employee  provides  in 
the  interview. 

(c)  You  must  explain  that,  if  further 
medical  evaluation  is  needed  for  the 
verification  process,  the  employee  must 
comply  with  your  request  for  this 
evaluation  and  that  failure  to  do  so  is 
equivalent  of  expressly  declining  to 
discuss  the  drug  test  result. 

(d)  You  must  tell  the  employee  that 
you  are  authorized  to  provide  to  the 
employer.  DOT,  or  another  Federal 
safety  agency  any  positive  test  result  or 
medical  information  he  or  she  provides 
during  the  interview  under  the 
circumstances  stated  in  §  40.327.  This 
may  include  providing  information  to 
employers  concerning  medication  or 
medical  conditions  that  could  adversely 
affect  the  employee's  safety-sensitive 
duties. 

§40.137  On  what  t»sls  does  the  MRO 
verify  test  results  involving  marijuana, 
cocaine,  amphetamines,  and  PCP? 

(a)  As  the  MRO.  you  must  verify  a 
confirmed  positive  test  result  for 
marijuana,  cocaine,  amphetamines,  and/ 
or  PCP  unless  the  employee  presents  a 
legitimate  medical  explanation  for  the 
presence  of  the  drug(s)/drug 
metabolite(s)  in  his  or  her  system. 

(b)  You  must  offer  the  employee  an 
opportunity  to  present  a  legitimate 
medical  explanation  in  all  cases. 

(c)  The  employee  has  the  burden  of 
presenting  evidence  that  a  legitimate 
medical  explanation  exists.  If  you 
determine  that  there  is  such  an 
explanation,  you  must  verify  the  test 
result  as  negative.  Othenvise,  you  must 
verify  the  test  result  as  positive. 

(d)  In  determining  whether  a 
legitimate  medical  explanation  exists, 
you  may  consider  the  employee's  use  of 
a  medication  from  a  foreign  country 
where  it  can  be  substantiated  that  the 
medication  was  legally  obtained  and 
used. 

§40.139  On  what  tiasis  does  the  MRO 
verify  test  results  Involving  opiates? 

.\s  the  MRO.  you  must  proceed  as 
follows  when  you  receive  laboratory 
confirmed  positive  opiate  results: 

(a)  If  the  laboratory  detects  the 
presence  of  6-acetylmorphine  (6-AM)  in 
the  specimen,  you  must  verify  the  test 
result  positive. 

(b)  In  the  absence  of  the  &-AM,  if  the  ■ 
laboratory  detects  the  presence  of  either 
morphine  or  codeine  at  15,000  ng/mL  or 
above,  you  must  verify  the  test  result 
positive  u.nless  the  employee  presents  a 
legitimate  medical  explanation  for  the 
presence  of  the  drug  metabolite  in  bis  or 
her  system,  as  in  the  case  of  other  drugs 
(see  §  40.137),  Consumption  of  food 
products  {e.g..  poppy  seeds)  must  not  be 


considered  a  legitimate  medical 
explanation  for  the  employee  having 
morphine  or  codeine  at  these  levels. 

(c)  For  all  other  opiate  positive 
results,  you  must  verify  a  confirmed 
positive  test  result  for  opiates  only  if 
you  determine  that  there  is  clinical 
evidence,  in  addition  to  the  urine  test, 
of  unauthorized  use  of  any  opium, 
opiate,  or  opium  derivative  (i.e.. 
morphine  or  codeine). 

(1)  As  an  MRO.  it  is  your 
responsibility'  to  uiie  your  best 
professional  and  ethical  judgement  and 
discretion  to  determine  whether  there  is 
clinical  evidence  of  unauthorized  use  of 
opiates.  Examples  of  information  that 
you  may  consider  in  making  this 
judgement  include,  but  are  not  limited 
to.  the  following: 

(i)  Recent  needle  tracks; 

(ii)  Behavioral  and  psychological 
signs  of  acute  opiate  intoxication  or 
withdrawal; 

(iii)  Clinical  histor>'  of  unauthorized 
use.  such  as  an  admission  by  the 
employee  that  an  opiate  drug  was 
ingested  without  legal  authorizabon:  or 

(iv)  Use  of  a  medication  from  a  foreign 
countiy  whore  it  cannot  be 
substantiated  that  the  medication  was 
legally  obtained  and  legally  used. 

(2)  In  order  to  establish  the  clinical 
evidence  referenced  in  paragraphs 
(c)(l)(i)  and  (ii)  of  this  section,  personal 
observation  of  the  employee  is  essential. 

(i)  Therefore,  you.  as  the  MRO.  must 
conduct,  or  cause  to  be  conducted,  a 
face-to-face  interview  with  the 
employee. 

(ii)  No  face-to-face  interview  is 
needed  in  establishing  the  clinical 
evidence  referenced  in  paragraphs 
(c)(1)(iii)  and  (iv)  of  this  section. 

(3)  To  be  the  basis  of  a  verified 
positive  result  for  opiates,  the  clinical 
evidence  you  find  must  concern  a  drug 
metabolite  that  the  laboratory  found  in 
the  specimen.  (For  example,  if  the  test 
confirmed  the  presence  of  codeine,  and 
the  employee  admits  to  unauthorized 
use  of  hydrocodone,  you  do  not  have 
grounds  for  verifying  the  test  positive. 
The  admission  must  be  for  the 
substance  that  was  found). 

(4)  As  the  MRO.  you  have  the  burden 
of  establishing  that  there  is  clinical 
evidence  of  unauthorized  use  of  opiates 
referenced  in  this  paragraph  (c).  U  you 
cannot  make  this  determination  (e.g.. 
there  is  not  sufficient  clinical  evidence 
and  the  employee  does  not  state  that  he 
or  she  used  opiates),  you  must  verify  die 
test  as  negative.  The  employee  does  not 
need  to  show  you  that  a  legitimate 
medical  explanation  exists  if  no  clinical 
evidence  is  established. 


69112 


FederaTR^er/Vol.  64.  No.  236 / Thursday .  December  9,  1999 / Prono.s»H  Rules 


Federal  Register / Vol.  64.  No.  236 / Thursday.  December  9.  1999 /Proposed  Rules  69113 


§  40.141     How  doe*  ttw  MRO  obtain 
informatton  tor  the  verfflcaMon  decision? 

As  an  MRO,  you  must  do  the 
following  as  you  make  the 
determinations  needed  for  verification 
decision. 

(a)  You  must  conduct  a  medical 
interview.  You  may  review  the 
employee's  medical  history  and  any 
other  relevant  biomedical  factors.  You 
may  direct  the  employee  to  undergo 
further  medical  evaluation  by  you  or 
another  physician. 

(b)  When  the  employee  asserts  that 
the  presence  of  a  drug(5)/drug 
metabolite(s)  in  his  or  her  system  results 
from  taking  prescription  medication 
you  must  review  all  medical  records  the 
employee  provides.  You  mav  contact 
the  employee's  physician  or'other 
relevant  medical  personnel  for  further 
information. 

(c)  Before  completing  the  verification 
process,  and  at  your  sole  discretion,  you 
may  direct  the  laboratory  to  conduct  a 
reanalysis  of  the  primary  specimen. 
(You  may  do  so  regardlras  of  whether  a 
smgle  specimen  or  split  specimen 
collection  is  involved.)  You  may  choose 
the  laboratory  that  tested  the  primary 
specimen  or  another  HHS-certlfied 
laboratory  for  this  reanalysis.  The 
purpose  of  this  reanalysis  is  to  gather 
further  information  concerning  any 
questions  you  have  about  the  technical 
or  scientific  validity  of  the  laboratory-s 

S40.143    What  are  MROs  prohibited  from 
doing  as  part  ol  the  verHlcatlon  process? 
As  an  MRO.  you  are  prohibited  from 
doing  the  following  as  part  of  the 
verification  process: 

(a)  You  must  not  consider  any 
evidence  from  tests  of  urine  samples  or 
other  body  fluids  or  tissues  (e.g..  blood 
or  hair  samples)  that  are  not  obtained  or 
tested  in  accordance  with  this  part.  For 
example,  if  an  employee  tells  you  he 
went  to  his  own  physician,  provided  a 
unne  specimen,  sent  it  to  a  laboratory 
and  received  a  negative  test  result  or  a 
™A  '^iresult  quesUoning  the  identity 
of  his  DOT  specimen,  you  are  required' 
to  Ignore  this  test  result. 

(b)  In  reviewing  the  CCF.  you  must 
not  consider  evidence  inessential  to  the 
documents  in  determining  whether  the 
test  IS  valid.  For  example,  you  must 
review  only  what  is  on  the  face  of  the 
CCF  for  this  purpose,  not  assertions  by 
tie  employee  that  the  CCF  does  not 
accurately  reflect  what  happened  at  the 
collection  site. 

(c)  It  is  not  your  function  to  determine 
whether  the  employer  should  have 
directed  that  a  test  occur.  For  example 
if  an  employee  tells  you  that  the 
employer  misidentified  him  as  the 


subject  of  a  random  test,  or  directed  him 
to  take  a  reasonable  suspicion  or  post- 
accident  test  Mfithout  proper  grounds 
under  a  DOT  agency  regulation,  you 
must  inform  the  employee  that  you 
cannot  play  a  role  in  deciding  these 
issues. 

(d)  It  is  not  your  function  to  consider 
explanations  of  confirmed  positive  test 
results  that  would  not,  even  if  time, 
constitute  a  legitimate  medical 
explanation.  For  example,  an  employee 
may  tell  you  that  someone  slipped 
amphetamines  into  her  drink  at  a  party, 
that  she  unknowingly  ingested  a 
marijuana  brownie,  or  that  she  hoveled 
in  a  closed  car  with  several  people 
smoking  crack.  MROs  are  unlikely  to  be 
able  to  verify  the  facts  of  such  passive 
or  unknowing  ingestion  stories.  Even  if 
true,  such  stories  do  not  present  a 
legitimate  medical  explanation. 
Consequently,  you  must  not  declare  a 
test  as  negative  based  on  an  explanation 
of  this  kind. 

(e)  You  must  not  verify  a  test  negative 
based  on  information  that  a  physician 
recommended  that  the  employee  use  a 
drug  Usied  in  Schedule  I  of  the 
ContiTDlled  Substances  Act  [e.g..  under  a 
stale  law  that  purports  to  authorize  such 
recommendations,  such  as  the  "medical 
manjuana  "  laws  that  some  states  have 
adopted). 

(f)  You  must  never  accept  an  assertion 
of  consumption  or  other  use  of  a  hemp 
or  other  marijuana-related  product  as  a 
basis  for  verifying  a  marijuana  test 
negative.  Consuming  or  using  such  a 
product  is  not  a  legitimate  medical 
explanation. 

§  40. 1 45    How  does  the  MRO  notity 
employees  ol  their  right  to  a  lest  ol  the  split 
specimen  or  to  a  retest  of  a  single 
specimen? 


(a)  You  must  notify  the  employee  of 
procedures  for  requesting  a  retest  of  the 
specimen  (single  specimen  collections) 
or  a  test  of  the  split  specimen  (split 
specunen  collections).  The  purpose  of 
these  tests  is  to  determine  whether 
drug(s)/drug  raetabolite(s)  are  present  in 
the  specimen  tested. 

(b)  You  must  inform  the  employee 
that  he  or  she  has  72  hours  to  make  a 
timely  request  for  the  additional  test. 

(c)  You  must  tell  the  employee  how 
to  contact  you  in  order  to  make  a  timely 
request.  You  must  provide  telephone 
numbers  or  other  information  tiiat  will 
allow  die  employee  to  make  this 
request.  As  the  MRO.  you  must  have  the 
ability  to  receive  the  employee's  caUs  at 
all  times  during  the  72  hour  period  [eg 
by  use  of  an  answering  machine  with  a  ' 
lime  stamp  feature  when  there  is  no  one 
in  your  office  to  answer  the  phone). 


(d)  You  must  tell  the  employee  that  if 
he  or  she  requests  the  additional  test  in 
a  timely  manner,  the  employer  must 
ensure  that  the  test  takes  place,  and  that 
the  employee  is  not  required  to  pay  for 
the  test  from  his  or  her  own  funds 
before  the  test  takes  place.  You  must 
also  tell  the  employee  that  the  employer 
may  seek  reimbursement  for  the  cost  of 
the  test  (see  §40.173). 

(e)  You  must  tell  the  employee  that 
when  the  test  resulted  from  a  split 
specimen  collection,  a  retest  of  die 
primar>'  specimen  is  not  authorized. 

(f)  You  must  tell  the  employee  diat 
additional  tests  of  the  specimen  (eg 
DNA  tests)  are  not  auUiorized. 

§40.147    What  happens  when  a  negative  or 
positive  test  result  is  also  dilute? 

(a)  As  die  MRO.  when  die  laboratory' 
reports  diat  die  specimen  was  dilute 
you  must  report  direcUy  to  die  DER  that 
in  addition  to  die  specimen  being 
negative  or  positive,  die  specimen  was 
dilute  and  diat  die  next  time  die 
employee  is  selected  for  a  drug  test  the 
employer  may  require  die  specimen  to 
be  collected  under  direct  observation. 

(b)  You  must  note  diat  die  specimen 
IS  dilute  on  die  "Remarks"  line  in  Step 
8  on  Copy  4  of  die  CCF. 

(c)  You  may  only  report  a  dilute  test 
result  when  you  are  in  possession  of  a 
copy  of  Copy  2  or  the  original  Copy  2 
of  die  CCT.  In  addition,  you  must  have 
a  copy  of  Copy  4  or  die  original  Copy 
4  of  the  CCF,  or  any  copy  of  die  CCF 
containing  the  omployee's  signature. 

§  40. 1 49    What  happens  when  a  lest  Is  not 
PWfonned  because  of  a  fatal  or  uncorrected 

(a)  As  the  MRO.  when  die  laboratory- 
reports  that  a  specimen  test  must  be 
canceled  because  of  a  fatal  or 
uncorrected  flaw,  you  must  place  check 
rawks  in  die  "Test  Not  Performed"  and 
Test  Canceled"  boxes  in  Step  8  Copy 
4  of  die  CCF  and  enter,  "Fatal  Flaw,  ' 

__"  (widi  die  flaw  stated)  or 

"Uncorrected  Flaw, "  (with  die 

flaw  stated),  as  appropriate,  on  the 
"Remarks"  line. 

(b)  Report  direcdy  to  die  DER  dial  die 
test  is  canceled,  the  reason  for 
cancellation,  and  dial  no  huther  action 
IS  required  urUess  a  negative  test  result 
IS  required  (e.g.,  pre-emplovment. 
retum-to-duty.  follow-up). ' 

(c)  You  may  only  report  a  fatal  or 
uncorrected  flaw  test  result  when  you 
are  in  possession  of  a  copy  of  Copy  2  or 
die  original  Copy  2  of  die  CCF.  In 
addition,  you  must  have  a  copy  of  Copy 
4  or  the  original  Copy  4  of  die  CCF  or 
any  copy  of  die  CCF  containing  die 
employee's  signature. 


$  40.151    What  happens  when  a  drug  test 
specimen  is  unsuitable  lor  testing? 

(a)  As  the  MRO.  when  the  laboratorj' 
reports  that  the  test  result  is  "Test  Not 
Performed — Specimen  Unsuitable: 
Cannot  obtain  valid  drug  test  result," 
you  must  do  the  following: 

(t)  Discuss  the  laboratory  results  with 
the  certifying  scientist  to  obtain  more 
specific  information. 

(2)  Contact  the  employee  and  inform 
the  employee  that  the  specimen  was  not 
suitable  for  testing  or  contained  an 
unexplained  interferanL 

(3)  After  explaining  the  limits  of 
disclosure  (see  §40.327),  you  should 
inquire  as  to  medications  the  employee 
may  have  taken  that  may  interfere  with 
some  immunoassay  tests. 

(4)  If  the  employee  gives  an 
explanation  that  is  acceptable,  you 
must: 

(i)  Place  check  marks  in  the  "Test  Not 
Performed"  and  "Test  Canceled"  boxes 
in  Step  8  on  Copy  4  of  the  CCF  and 
enter  "Specimen  Unsuitable:  Caimot 
obtain  valid  drug  test  result"  on  the 
"Remarks"  line. 

(ii)  Report  direcdy  to  die  DER  dial  die 
test  is  canceled,  the  reason  for 
cancellation,  and  that  no  further  action 
is  required  unless  a  negative  test  result 
is  required  (e.g..  pre-employment, 
retum-to-duty,  foUow-up). 

(5)  If  the  employee  is  unable  to 
provide  an  explanation  and/or  a  valid 
prescription  for  a  medication  that 
interfered  with  the  immunoassay  test 
but  denies  having  adulterated  the 
specimen,  you  must: 

(i)  Place  check  marks  in  the  "Test  Not 
Performed"  and  "Test  Canceled"  boxes 
in  Step  8  on  Copy  4  of  the  CCF  and 
enter  "Specimen  Unsuitable:  Cannot 
obtain  valid  drug  test  result"  on  the 
"Remarks"  line. 

(ii)  Report  direcdy  to  die  DER  that  the 
test  is  canceled,  the  reason  for 
cancellation,  and  that  a  second 
collection  must  take  place  immediately 
under  direct  observation. 

(b)  You  may  only  report  an  unsuitable 
for  testing  test  result  when  you  are  in 
possession  of  a  copy  of  Copy  2  or  the 
original  Copy  2  of  the  CCF.  In  addition, 
you  must  have  a  copy  of  Copy  4  or  the 
original  Copy  4  of  the  CCF.  or  any  copy 
of  the  CCF  containing  the  employee's 
signature. 

Ic)  If  the  employee  admits  to  having 
adulterated  the  specimen,  you  must 
follow  procedures  oudined  in  §40.153. 

§  40.153    What  happens  when  a  drug  test 
specimen  is  adulterated  or  substituted? 

(a)  A.s  the  MRO.  when  the  laboratory 
reports  that  the  test  result  is  "Test  Not 
Performed — Specimen  Adulterated/ 
Substituted.'"  you  must  do  the 
foUowing: 


(1)  Check  die  "Test  Not  Performed  " 
box  in  Step  B  on  Copy  4  of  the  CCF  and 
enter  "Adulterated,"  or  "Substituted." 
and  "Refusal  to  test "  on  the  "Remarks' 
line. 

(2)  Report  direcdy4o  die  DER  dial  the 
specimen  was  adulterated  or 
substituted,  either  of  which  constitutes 
a  refusal  to  test. 

(3)  Also,  inform  die  DER  dial  die 
employee  has  no  right  to  have  the  split 
specimen  tested  (or  to  have  a  retest  of 
a  single  specimen).  You  must  not 
authorize  a  test  of  a  split  specimen  or 
a  retest  of  the  primary  specimen 
following  an  adulterated  or  substituted 
test  result.  The  laboratory  has  already 
tested  two  aliquots  of  the  primary 
specimen  to  confirm  the  accuracy  of 
their  result. 

(b)  You  may  only  report  an 
adulterated  or  substituted  testing  test 
result  when  you  are  in  possession  of  a 
copy  of  Copy  2  or  the  original  Copy  2 
of  the  CCF.  In  addition,  you  must  have 
a  copy  of  Copy  4  or  the  original  Copy 
4  of  die  CCF.  or  any  copy  of  die  CCF' 
containing  the  employee's  signature. 

§40.155    What  happens  when  a  drug  test 
specimen  Is  rejected  for  testing? 

(a)  As  the  MRO.  when  the  laboratory 
reports  thai  the  test  result  is  ""Test  Not 
Performed — Specimen  Rejected  for 
Testing.""  you  must  do  the  following: 

(1)  Rule  out  collector  error  as  the 
reason  the  specimen  was  rejected  for 
testing.  You  may  consult  with  the 
laboratory  and  must  consult  with  the 
collection  site  in  making  this 
determination. 

(2)  If  the  rejection  is  a  result  of 
collector  error,  you  must: 

(i)  Place  check  marks  in  the  ""Test  Not 
Performed""  and  "Test  Canceled""  boxes 
in  Step  8  on  Copy  4  of  the  CCF  and 
enter  "Specimen  Rejected  for  Testing: 

Collection  Error "'  (with 

reason  stated)  on  the  ""Remarks"'  line. 

(ii)  Report  directly  to  the  DER  that  the 
lest  is  canceled,  the  reason  for  the 
cancellation,  and  that  a  second 
collection  must  take  place  immediately. 
This  collection  is  not  to  be  conducted 
under  direct  observation. 

(3)  If  you  determine  that  the  rejection 
is  not  a  result  of  collector  error,  you 
must: 

(i)  Place  check  marks  in  the  "Test  Not 
Performed"  and  "Test  Canceled"  boxes 
in  Step  8  on  Copy  4  of  die  CCF  and 
enter  "Specimen  Rejected  for  Testing: 

■"  (with  reason  stated)  on 

the  "Remarks"'  line. 

(ii)  Report  direcdy  to  the  DER  dial  the 
test  is  canceled,  the  reason  for 
cancellation,  and  that  a  second 
collection  must  take  place  immediately 
under  direct  observation. 


(b)  You  may  only  report  a  specimen 
rejected  for  testing  test  result  when  you 
are  in  possession  of  a  copy  of  Copy  2  or 
the  original  Copy  2  of  the  CCF.  In 
addition,  you  must  have  a  copy  of  Copv 
4  or  the  original  Copy  4  of  the  CCF.  or 
any  copy  of  the  CCF  containing  the 
employee's  signature. 

§  40.1 57    How  does  the  MRO  report  lest 
results  to  tt>e  employer? 

.\s  the  MRO.  you  must  report  all  drug 
lest  results  (e.g.,  positive,  negative,  test 
not  performed,  canceled)  direcdy  to  the 
DER  in  a  confidential  manner. 

(a)  You  must  make  the  reports  and 
other  communications  concerning  test 
results  direcdy  to  die  DER. 

(b)  You  must  as  expeditiously  as 
possible,  the  same  day  preferably,  report 
direcdy  to  the  DER  verified  positive  test 
results,  results  requiring  an  immediate 
collection  under  direct  observation,  and 
adulterated  or  substituted  specimen 
results. 

(1)  Direct  telephone  contact  with  the 
DER  is  the  preferred  method  of 
immediate  reporting. 

(2)  You  are  responsible  for  identifying 
yourself  to  the  DER.  and  the  DER  must 
have  a  means  to  confirm  your 
identification. 

(3)  Your  report  shall  contain  all  of  the 
information  in  paragraph  (c)  of  this 
section. 

(c)  In  all  cases,  verified  tost  results 
must  be  provided  direcdy  to  the  DER  in 
writing.  The  report  must  include  the 
following  information: 

(1)  A  statement  that  the  lest  was 
conducted  in  accordance  with  this  part: 

(2)  The  full  name,  as  indicated  on  the 
CCF.  of  the  employee  lessted: 

(3)  The  type  of  te.st  as  indicated  on  the 
CCF  (iBjg..  random,  post-accident): 

(4)  The  dale  and  location  of  the 
collection; 

(5)  The  identities  of  the  persons  or 
entities  performing  the  collection, 
analyzing  the  specimen,  and  seri'ing  as 
die  MRO  for  die  test; 

(6)  The  result  of  the  test  (e.g..  positive, 
negative,  test  not  performed,  and 
canceled)  and  the  date  the  result  was 
verified:  and  (7)  For  verified  positive 
tests,  the  substance  for  which  the  test 
was  positive. 

(df  Within  three  days  of  your 
verification  of  the  result,  you  must 
provide  the  DER  the  signed,  written 
report  of  the  verified  lest  result. 

(1)  For  any  result  (positive,  negative, 
test  not  performed,  or  canceled),  you 
may  use  Copy  4  of  the  CCF  or  a  legible 
photocopy  of  it.  If  you  provide  a  written 
report  to  the  employer  using  any  means 
other  than  Copy  4.  you  must  retain  a 
signed  (for  positive,  test  not  performed, 
or  canceled  tests)  or  stamped  (for  a 
negative  test)  Copy  4  in  your  records. 
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(2)  For  a  negative  test,  if  you  do  not 
use  Copy  4  of  the  CCF  or  a  legible 
photocopy  of  it,  you  may  use  such 
means  as  a  letter  listing  negative  results 
for  a  group  of  specimens,  each 
identified  by  its  specimen  ID  number,  or 
an  individual  letter  providing  each  test 
result. 

(3)  You  must  not  use  Copy  1  or  Copy 
2  to  report  negative  drug  test  results. 
Your  signature  must  be  on  the  report; 
you  may  sign  or  rubber-stamp  the  report 
of  the  result  (or  a  staff  member  can 
rubber-stamp  it  for  you  with  your 
written  authorization).  You  may  not  use 
electronic  signatures  for  this  purpose. 

(4)  For  a  positive  test,  you  must  make 
sure  that  your  signature  and  the 
substance(s)  for  which  the  test  was 
positive  are  legibly  noted  in  Step  8  of 
the  CCF.  You  must  sign  the  report; 
rubber  stamps  are  not  acceptable.  You 
may  not  use  electronic  signatures  for 
this  purpose. 

(5)  For  a  test  not  performed  or  for  a 
canceled  test,  you  must  make  sure  that 
your  signature  and  the  required 
explanation(s)  for  the  result  are  legibly 
noted  in  Step  8  of  the  CCF.  You  must 
sign  the  report;  rubber  stamps  are  not 
acceptable.  You  may  not  use  electronic 
signatures  for  this  purpose. 

J40.1Sa    When  MROs  send  reports  o( 
positlv*,  dilute,  unsuitable,  aubatltuted.  or 
sdultarated  test  results  to  employere,  what 
is  an  afnployer  to  do? 

Alternative  1  for  Paragraph  (a) 

(a)  As  an  employer,  you  must  never 
take  any  personnel  or  disciplinary 
action,  permanent  or  temporary,  related 
to  a  DOT  drug  test  (including  removing 
the  employee  from  safet>'-sensitive 
functions}  before  receiving  a  verified 
positive  test  result  from  the  MRO. 
Specifically,  you  are  prohibited  from 
standing-down  an  employee  on  the 
basis  of  information  or  belief  that  the 
employee  has  a  laboratory  confirmed 
positive  drug  test  result.  You  may, 
however,  temporarily  medically 
disqualify  an  employee  in  the 
circumstances  spelled  out  in 
540.131(d)(2). 

Alternative  2  for  Paragraph  (a) 

(a)  As  an  employer,  you  must  never 
take  any  permanent  personnel  or 
disciplinary  action,  related  to  a  DOT 
drug  test,  before  receiving  a  verified 
positive  drug  test  result  from  the  MRO. 

(1)  However,  you  may  stand-down  an 
employee  (i.e..  temporarily  remove  the 
employee  from  the  performance  of 
safety-sensitive  functions)  after  your 
DER  is  informed  by  the  MRO  thai  the 
individual  has  a  laboratory  confirmed 
positive  drug  test  result,  pending  the 


completion  of  the  MRO's  verification 
pnx»ss. 

(2)  If  you  choose  to  stand-down  an 
employee,  you  must  ensure  that 
information  about  the  laboratory' 
confirmed  positive  ftst  result  or  the 
reason  for  the  employee's  temporary 
removal  from  performance  of  safety- 
sensitive  functions  is  not  made  available 
by  the  MRO  or  DER  to  any  other 
employees  of  your  organization  or  other 
persons. 

(3)  If  the  MRO  reports  to  you  that  the 
test  has  been  verified  negative  or  has 
been  canceled,  you  must  immediately 
return  the  employee  to  the  performance 
of  safety-sensitive  duties,  without  any 
adverse  consequences  to  the  employee 
and  with  no  notation  of  the  stand-down 
or  the  laboratory  confirmed  positive  test 
result  retained  in  any  records  pertaining 
to  the  employee.  You  may  also 
temporarily  medically  disqualify  an 
employee  in  the  circumstances 
referenced  in  §  40.131(d)(2). 

(b)  As  an  employer  who  receives  a 
verified  positive  test  result  from  the 
MRO.  you  must  immediately  remove  the 
employee  involved  from  performing 
safety  sensitive  functions.  You  must 
take  this  action  upon  receiving  the 
initial  report  from  the  MRO.  Do  not  wait 
to  receive  the  written  report  or  the  result 
of  a  split  specimen  test. 

(c)  As  an  employer  who  receives  a  test 
result  from  the  MRO  indicating  that  the 
employee's  specimen  was  adulterated  or 
substituted,  you  must  consider  this  a 
refusal  to  test  and  immediately  remove 
the  employee  involved  from  performing 
safety  sensitive  functions.  You  must 
take  this  action  on  receiving  the  initial 
report  from  the  MRO.  Do  not  wait  to 
receive  the  written  report. 

(d)  As  an  employer  who  receives  a 
test  result  from  the  MRO  indicating  that 
the  employee's  specimen  was  dilute,  the 
next  time  the  employee  is  selected  for 

a  drug  testing,  you  may  require  the 
specimen  to  be  collected  under  direct 
observation. 

(e)  As  an  employer  who  receives  a  test 
result  from  the  MRO  indicating  that  the 
employee's  specimen  was  imsuitable  for 
testing  or  rejected  for  testing  and  that  a 
second  collection  must  take  place  under 
direct  observation — 

(1)  You  must  immediately  direct  the 
employee  to  provide  a  new  specimen 
under  direct  observation. 

(2)  You  must  not  attach  consequences 
to  the  finding  of  unsuitability  other  than 
collecting  a  new  specimen  under  direct 
observation. 

(3)  You  must  not  give  any  advance 
notice  of  this  test  requirement  to  the 
employee  and  can  only  notify  the 
employee  immediately  before  the 
collection. 


(4)  You  must  instruct  the  collector  to 
note  on  the  CCF  the  same  reason  [e.g. 
random  test,  post-accident  test)  as  for 
the  original  collection. 

(f)  As  an  employer  who  receives  a 
canceled  test  result  when  a  negative 
result  is  required  (e.g.,  pre-employment, 
retum-to-duty,  or  follow-up  lest),  you 
must  direct  the  employee  to  provide 
another  specimen. 

(g)  As  an  employer,  you  may  also  be 
required  to  lake  additional  actions 
required  by  DOT  agency  regulations 
(e.g.,  FAA  requires  some  positive  drug 
tests  to  be  reported  to  the  Federal  Air 
Surgeon). 

140.161     May  the  employer  or  MRO  change 
■  verified  drug  test  result? 

(a)  As  the  employer,  you  must  not 
change  a  test  result  that  you  have 
received  from  the  MRO. 

(b)  As  the  MRO.  you  may  change  a 
verified  drug  test  result  only  in  the 
following  situations: 

(1)  When  you  have  reopened  a 
verification  that  was  done  without  an 
interview  with  an  employee,  as  in 

§  40.133(c). 

(2)  If  you  receive  information,  not 
available  to  you  at  the  time  of  the 
original  verification,  demonstrating  that 
the  laboratory  made  an  error  in 
identifying  {e.g.,  a  paperwork  mistake) 
or  testing  {e.g.,  a  false  positive  or 
negative)  the  employee's  primary  or 
split  specimen.  For  example,  suppose 
the  laboratory  originally  reported  a 
positive  test  result  for  Employee  X  and 
a  negative  result  for  Employee  Y.  You 
verified  the  test  results  as  reported  to 
you.  Then  the  laboratory  notifies  you 
that  it  mixed  up  the  two  lest  results,  and 
X  was  really  negative  and  Y  was  really 
positive.  You  would  change  X's  test 
result  frnm  positive  to  negative  and 
contact  Y  to  conduct  a  verification 
interview. 

(3)  If  you  receive,  within  60  days  of 
the  original  verification  decision, 
information  that  could  not  reasonably 
have  been  provided  to  you  al  the  time 
of  the  decision  demonstrating  that  there 
is  a  legitimate  medical  explanation  for 
the  presence  of  drug(s)/  drug 
metabolite(s)  in  the  employee's 
specimen.  For  example,  if  the 
employee's  physician  provides  you  a 
valid  prescription  that  he  or  she  failed 
to  find  at  the  time  of  the  original 
verification,  you  may  change  the  test 
result  from  positive  to  negative  if  you 
conclude  that  the  prescription  provides 
a  legitimate  medical  explanation  for  the 
drug(s)/drug  metabolile(5)  in  the 
employee's  specimen.  If  you  receive  the 
information  after  the  60  day  period,  you 
must  consult  with  ODAPC  prior  to 
changing  the  result. 


(4)  When  you  have  made  an 
administrative  error  and  reported  an 
incorrect  result. 

(c)  As  the  MRO,  in  any  case  where 
you  change  a  result,  you  must  notify  the 
DER  of  the  changed  result  as  proxided 
in  §40.157. 

§40.163    Where  Is  other  Information 
concerning  the  role  of  MROa  found  In  this 
regulation? 

You  can  find  more  information 
concerning  the  role  of  MROs  in  several 
sections  of  this  part; 
540..') — definition. 
§  40.67 — role  in  direct  otiservation  and  other 

atypical  test  situations. 
§  40.83— corrective  actions  in  atypical  lest 

situations. 
§  40.95 — receipt  of  latrarator}'  reports. 
§  '10.99 — authorization  of  longer  laboratory 

retention  of  specimens. 
§40.101 — relationship  with  laboratories; 

avoidance  of  conflirts  of  Interest. 
§  40.107 — notification  of  laboratory  errors. 
§40.171 — request  for  test  of  split  specimen. 
§40.183 — action  concerning  split  specimen 

test  results. 
§40.191 — role  in  "shy  bladder"  situations. 
§40.193 — role  In  canceling  tests. 
S§  40.199-»0,2Q3— documenting  errors  in 

tests. 
§  40.325 — transfer  of  records. 
§  40.327— confidentiality  and  release  of 

information. 
§40.329— providing  information  to  other 

employers. 
S  40.351 — relationships  with  service  agents. 

Subpart  H— Split  Specimen  Tests  And 
Retests 

§40.171     How  does  an  employee  request  a 
test  ol  a  spin  specimen? 

(a)  As  an  employee,  when  the  MRO 
has  notified  you  thai  you  have  a  verified 
positive  lost,  you  have  72  hours  from 
the  time  of  notification  to  request  a  test 
of  the  split  specimen.  The  request  may 
be  verbal  or  in  writing.  If  you  make  this 
request  to  the  MRO  within  72  hours, 
you  trigger  the  requirements  of  this 
section  for  a  lest  of  the  split  specimen. 

(b)(1)  If,  as  an  employee,  you  have  not 
requested  a  test  of  the  spUt  specimen 
within  72  hours,  you  may  present  to  the 
MRO  information  documenting  that 
serious  injury,  illness,  lack  of  actual 
notice  of  the  verified  positive  teSt. 
inability  to  contact  the  MRO  (e.g..  there 
was  no  one  in  the  MRO's  office  and  the 
answering  machine  was  not  working),  or 
other  circumstances  unavoidably 
prevented  you  from  making  a  timely 
request. 

(2)  As  the  MRO,  when  you  conclude 
from  the  employee's  information  that 
there  was  a  legitimate  reason  for  the 
employee's  failure  to  contact  you  within 
72  hours,  you  must  direct  that  the  test 
of  the  split  take  place,  just  as  you  would 
when  there  is  a  timely  request 


(c)  As  an  employer,  you  may 
authorize  the  MRO  to  act  on  a  request 
for  the  test  of  a  split  specimen  that  an 
employee  makes  later  than  72  hours 
from  the  time  of  notification. 

(d)  When  the  employee  makes  a  valid 
request  for  a  test  of  the  split  specimen 
under  paragraphs  (a)  through  (c)  of  this 
section,  as  the  MRO,  you  must 
immediately  provide  written  notice  to 
the  laboratory  that  tested  the  primary- 
specimen,  directing  the  laboratory  to 
forward  the  split  specimen  to  a  second 
HHS-certified  laborator>-  and  identifying 
the  [lrug(s)/drug  melabolitels)  to  be 
tested  for.  You  must  also  document  the 
dale  and  time  of  the  employee's  request. 

§40.173    Who  Is  responsible  for  paying  for 
the  test  of  a  splK  specimen? 

(a)  As  the  employer,  you  are 
responsible  for  making  sure  that  the 
MRO.  first  laboratory,  and  second 
laboratory  perform  the  fimclions  noted 
in  S§  40.1 75  and  40.1 77  in  a  timely 
manner,  once  the  employee  has  made  a 
timely  request  for  a  test  of  the  split 
specimen. 

(b)  As  the  employer,  you  must  not 
condition  your  compliance  with  these 
requirements  on  the  employee's  direct 
payment  to  the  MRO  or  laboratory  or  the 
employee's  agreement  to  reimburse  you 
for  the  costs  of  testing.  For  example,  if 
you  ask  the  employee  to  pay  for  some 

or  all  of  the  cost  of  testing  the  spUt 
specimen,  and  the  employee  is 
unwilUng  or  unable  to  do  so,  you  must 
make  sure  that  the  test  takes  place  in  a 
timely  maiuier,  even  though  this  means 
that  you  pay  for  it. 

(c)  As  the  employer,  you  may  seek 
payment  or  reimbursement  of  all  or  part 
of  the  cost  of  the  split  specimen  by  the 
employee.  This  regulation  takes  no 
position  on  who  ultimately  pays  the 
cost  of  the  test,  so  long  as  the  employer 
ensures  that  the  testing  is  conducted  as 
required. 

§40.175    What  steps  does  the  first 
latioratory  take  with  a  split  specimen? 

(a)  As  the  laboratory  at  which  the 
primary  and  split  specimen  first  arrive, 
you  must  check  to  see  whether  the  split 
specimen  as  well  as  the  primary 
specimen  is  available  for  testing. 

(b)  If  the  split  specimen  is  imavailable 
or  appears  insufficient,  you  must  still 
lest  the  primary  specimen.  You  must 
then  do  the  following: 

(1)  Report  the  results  for  the  primary 
specimen  without  providing  the  MRO 
information  regarding  the  unavailable 
split  specimen. 

(2)  Upon  receiving  a  letter  from  the 
MRO  instructing  you  to  forward  the 
split  specimen  to  another  laboratory  for 
testing,  report  to  the  MRO  that  the  split 


specimen  is  unavailable  for  testing,  and 
provide  as  much  information  as  vou  can 
as  to  the  cause  of  the  unavailability. 

(c)  If  the  split  specimen  is  available 
and  appears  sufficient,  you  must  keep  it 
in  secure,  short-term  refrigerated  storage 
(with  temperatures  not  to  exceed  6  °C) 
until  you  have  completed  the  test  of  the 
priman^  specimen. 

(1)  If  the  test  of  the  primary  specimen 
is  negative,  you  may  discard  the 
primary  and  split  specimens. 

(2)  If  the  test  of  the  primary  specimen 
is  a  confirmed  positive,  or  is  adulterated 
or  substituted,  you  must  retain  the 
primary  and  split  specimens  for  one 
year  unless  you  are  requested  to  keep  it 
longer. 

(d)  As  the  laboratory'  that  tested  the 
primar>'  specimen,  you  are  not 
authorized  to  open  the  split  specimen 
imder  any  circumstances. 

(e)  When  you  receive  written  notice 
from  the  MRO  that  the  employee  has 
made  a  valid  request  (i.e.,  for  a  verified 
positive  lest  result,  not  an  adulterated  or 
substituted  test  result)  for  a  test  of  the 
split  specimen,  you  must  forward  the 
following  things  to  a  second  laboratory. 

(1)  The  split  specimen  in  its  original 
specimen  bottle,  with  the  seal  intact. 

(2)  A  copy  of  the  MROs  written 
request,  which  identifies  the  drug(s)/ 
drug  melabolite(s)  to  be  tested  for. 

(3)  The  split  specimen  copy  of  the 
CCF  with  appropriate  chain  of  custody 
entries. 

(4)  Your  external  chain  of  custody  for 
specimen  transfer. 

(f)  You  must  not  send  to  the  second 
laboratory  any  information  about  the 
identity  of  the  employee.  Inadvertent 
disclosure  does  not  cause  a  fatal  fiaw. 

(g)  This  subpart  does  not  prescribe 
who  gels  to  decide  which  laboratory  is 
used  to  test  the  split  specimen.  That 
decision  is  left  to  the  parties  involved. 

§  40.1 77    What  does  the  second  laboratory 
do  with  the  spill  specimen? 

(a)  As  the  laboratory  testing  the  split 
specimen,  you  must  test  the  split 
specimen  for  the  drug(s)/drug 
metaboUte(s)  detected  in  the  primary 
specimen. 

(b)  You  must  conduct  this  lest,  using 
GC/MS,  at  the  level  of  detection  without 
regard  to  the  cutoff  concentrations  of 
§40.89. 

(c)  If  the  lest  fails  to  reconfirm  the 
presence  of  the  drug(s)/drug 
metabolite(s)  thai  was  reported  positive 
in  the  primary  specimen,  you  must 
conduct  validit>'  tests  in  an  attempt  to 
determine  the  reason  for  being  imable  to 
reconfirm  the  presence  of  the  drug(s)/ 
drug  metabolite(s|.  You  should  conduct 
the  same  validity  tests  as  you  would 
conduct  on  a  primary  specimen  set  forth 
in  S  40.91. 
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(d)  If  unable  lo  conduct  the  validity 
tests,  you  must  send  the  split  specimen 
and  Copy  3  of  the  CCF  using  chain  of 
custody  procedures  to  a  third  laboratorv' 
that  has  the  capability  to  conduct  the 
validity  tests.  If  the  vahdity  tests 
conducted  by  the  third  laboratory  do  not 
determine  the  reason  for  being  unable  to 
reconfirm  the  presence  of  the  drug(s)/ 
drug  metabolile(s)  in  the  split  specimen, 
the  third  iaboralorj'  must  test  the  split 
specimen  for  the  drug(s)/drug 
metabolite(s)  found  in  the  primary 
specimen  by  the  first  laboratory. 

(e)  YoL  must  not  conduct  tests  of  the 
split  specimen  for  any  purposes  (e.g.  for 
adulterants  found  in  the  primacy 
specimen)  other  than  reconfirming  the 
presence  of  the  drug(s)/drug 
metabolite(s)  detected  in  the  primary 
specimen  or  conducting  the  vahdity 
tests  in  paragraphs  (c)  and  (d)  this 
section. 

§40.179    Througli  wtiat  methods  and  to 
whom  must  a  laboratory  transmit  split 
specimen  results? 

(a)  As  the  laboratory  testing  the  split 
specimen,  you  must  transmit  laboratory 
results  directly,  and  only,  to  the  MRO  at 
his  or  her  place  of  business  (not  to  the 
MRO  through  a  consortium  or  third- 
party  administrator).  You  must  not 
transmit  results  to  or  through  the  DER 
or  another  service  agent  (eg.,  consortia, 
third-party  administrators). 

(b)  You  must  fa.x.  courier,  or  mail  a 
copy  of  the  original  and  fully-completed 
Copy  3  of  the  CCF,  which  has  been 
signed  by  the  individual  responsible  for 
day-to-day  management  of  your 
laborator}'  or  the  individual  responsible 
for  attesting  to  the  validity  of  split 
specimen  test  results. 

(c)  You  must  transmit  the  laboratory 
result  so  that  it  reaches  the  MRO  within 
24  hours  from  the  time  of  the  split 
specimen  test  result. 

S  40.1 81    What  Information  do  laboratories 
need  to  report  to  MROs  regarding  splK 
specimen  results? 

la)  As  the  laboratory  responsible  for 
testing  the  split  specimen,  you  must 
report  split  specimen  test  results  as 
either  Reconfirmed  [notating  the 
specific  drug  in  the  appropriate  dnig(s)/ 
drug  metabolite(s)  box(es)].  Failed  to 
Reconfirm,  or  Test  Not  Performed  in 
Step  7  on  Copy  3  of  the  CCF. 

(b)  Additionally,  you  must  include  an 
appropriate  comment  on  the  "Remarks" 
line  if  you  find  that  the  specimen  is 
adulterated  or  substituted,  or  if  the  drug 
lest  was  not  performed. 

(c)  You  must  check  the  "Failed  lo 
Reconfirm"  box  in  Step  7  on  Copy  3  of 
the  CCF  if  the  drug(s)/dnig  mBlabolite(s) 
is  not  detected,  the  specimen  is 


adulterated,  or  the  specimen  is 
substituted. 

(d)  If  you  check  the  "Failed  to 
Reconfirm"  box,  one  of  the  following 
statements  must  be  included  (as 
appropriate)  on  the  "Remarks "  line; 

U)  "Drug/Drug  Metabolite  Not 
Detected". 

(2)  "Specimen  Adulterated:  Nitrite  is 
too  high". 

(3)  "Specimen  Adulterated:  pH  is  too 
high  (or  too  low)". 

(4)  "Specimen  Adulterated:  Presence 
of (specifjO  Detected". 

(5)  "Specimen  Substituted:  Not 
consistent  with  normal  human  urine". 

(e)  You  must  check  the  "Test  Not 
Performed"  box  in  Step  7  on  Copy  3  of 
the  CCF  if  the  specimen  is  not  tested  or 
if  the  testing  could  not  be  completed 
successfully. 

(f)  If  you  check  the  "Test  Not 
Performed"  box  one  of  the  following 
statements  must  be  included  (as 
appropriate)  on  the  "Remarks"  line: 

(1)  "Fatal  Flaw. (with  the 

flaw  slated)". 

(2)  "Uncorrected  flaw, 

(with  the  flaw  slated)". 


(3)  "Specimen  Unsuitable:  Cannot 
obtain  valid  confirmatory  test  result". 

(4)  "Specimen  Unsuitable: 
Insufficient  specimen  volume  to 
complete  testing". 

$  40.183    What  does  the  MRO  do  with  the 
split  specimen  Mwratory  results? 

As  an  MRO.  you  must  take  the 
following  actions  when  a  laboratory 
reports: 

(a)  Reconfirmed.  (1)  Check  the 
"Reconfirmed"  box  in  Step  8  on  Copy 
3  of  the  CCF. 

(2)  Indicate  the  specific  drug/drug 
metabolite  detected  on  the  "Remarks" 
line. 

(3)  Report  the  reconfirmation  directly 
to  the  DER  and  the  employee. 

Cb)  Failed  to  Reconfirm:  Drug/Drug 
Metabolite  Not  Detected.  (1 )  Check  the 
"Failed  to  reconfirm:  Both  tests 
canceled"  box  in  Step  8  on  Copy  3  of 
the  CCF. 

(2)  Report  directly  to  the  DER  and  the 
employee  that  both  tests  must  be 
canceled. 

(3)  Using  a  format  that  includes  the 
items  in  Appendix  E.  inform  ODAPC  of 
the  failure  to  reconfirm. 

(c)  Failed  to  Reconfirm:  Speciatbn 
Adulterated/Substituted  (1)  Check  the 
"Failed  to  Reconfirm"  box. 

(2)  Line  through  the  accompanying 
phrase,  "Both  tests  canceled." 

(3)  Enter  (as  appropriate) 
"Adulterated"  or  "Substituted,"  and 
"Refusal  to  test"  on  the  "Remarks"  line 
in  Step  8  on  Copy  3  of  the  CCF. 

(4)  Report  directly  to  the  DER  and  the 
employee  that  the  specimen  was 


adulterated  or  substituted,  either  of 
which  constitutes  a  refusal  to  test. 
Therefore,  "refusal  to  test"  becomes  the 
final,  single  result  for  both  tests. 

(d)  Test  Not  Performed.  (1)  Check  the 
"Tost  not  performed:  Both  tests 
canceled"  box  in  Step  8  on  Copy  3  of 
the  CCF. 

(2)  Provide  the  reason  for  the  test  not 
being  performed  on  the  "Remarks"  line. 

(3)  Report  directly  to  the  DER  and  the 
employee  that  both  tests  must  be 
canceled  and  the  reason  for 
cancellation. 

(4)  Order  an  immediate  collection  of 
another  specimen  from  the  employee 
imder  direct  observation  and  inform  the 
DER  that  no  advance  notice  should  be 
given  to  the  employee  of  this  collection 
requirement,  until  immediately  before 
the  collection. 

(5)  Using  a  format  that  includes  the 
items  in  Appendix  E  of  this  part,  inform 
ODAPC  of  the  failure  to  reconfirm. 

$40,185    Are  employees'  requests  for 
reanalysls  of  the  specimen  from  a  single 
specimen  collection  handled  the  same  way 
as  requests  for  the  test  of  the  split 
specimen? 

(a)  Yes  When  an  employee  makes  a 
request  for  a  reanalysis  of  the  specimen 
from  a  single  specimen  collection,  all 
the  provisions  of  this  subpart  apply  just 
as  they  do  in  the  case  of  the  request  for 
a  test  of  a  split  specimen. 

(b)  Such  reanalysis  may  be  conducted 
in  the  same  laboratory  that  originally 
tested  the  specimen,  or  may  be 
conducted  in  another  HHS  laboratory. 

§40.187    Where  Is  other  Information 
concerning  split  specimens  found  in  this 
regulation? 

You  can  find  more  information 
concerning  split  specimens  in  several 
sections  of  this  part: 
§40.3— definition. 

§S  40. B3-40.6.>— quantity  of  split  sperlmen. 
S40.B7 — directly  observed  lust  when  split 

spor.imen  is  unavailable. 
S«i  40.73-10.75— collodion  process  for  split 

specimens. 
(i4U.B3 — laboralory  accessioning  of  splil 

specimens. 
§  40.95 — latioratory  reports  ol  unavailability. 
S  40.99 — lat»ralor>'  retention  of  splil 

specimens. 
<i40.103 — blind  splil  specimens. 
§40.145 — MRO  notice  to  employees  on  tests 

of  split  specimen. 
§40.153 — use  for  other  purposes  prohibited. 
§  40. 1 57 — employer  actions. 
§S  40.19:1.^0.205— MRO  actiuns  on 

insulTicient  or  unavailable  split 

specimens. 
§  40.329 — MRO  provision  of  informalion  to 

other  employers. 


Sulipart  I — Prol>lefns  In  Drug  Tests 

§  40.191     What  Is  a  refusal  to  take  a  DOT 
drug  test,  and  wtuit  are  ttte  consequences? 

(a)  As  an  employee,  you  have  refused 
to  take  a  drug  test  if  you: 

(1)  Fail  to  show  up  for  any  test  within 
a  reasonable  time  ai^er  being  directed  to 
do  so  by  the  employer.  This  includes 
the  failure  of  an  employee  (including  an 
owner-operator)  lo  appear  for  a  test 
when  called  by  a  third-party 
administrator  or  consortium,  (see 

§  40.61(a)); 

(2)  Fail  to  provide  a  urine  specimen 
for  any  drug  test  required  by  this  part 
or  DOT  agency  regulations: 

(3)  In  the  case  of  a  directly  observed 
or  monitored  collection  in  a  drug  test, 
fail  to  permit  the  observation  or 
monitoring  of  your  provision  of  a 
specimen  (see  §§  40.67(k)  and  40.69(i)); 

(4)  Fail  to  provide  a  siifficient  amount 
of  urine  when  directed,  unless  the 
physician  has  determined,  through  a 
required  medical  evaluation,  that  there 
was  an  adequate  medical  explanation 
for  the  failure  (see  §  40.193(d)(2)): 

(5)  Fail  to  drink  fluids  as  directed  by 
the  collector  following  a  failure  to 
provide  a  sufficient  amount  of  mine  (see 
§  40.193(b)(2)); 

(G)  Fail  to  undergo  an  additional 
medical  examination,  as  directed  by  the 
MRO  as  part  of  the  verification  process, 
or  as  directed  by  the  physician 
conducting  the  evaluation  as  part  of  the 
"shy  bladder"  procediu^s  of  this  part;  or 

(7)  Fail  to  cooperate  (e.g..  leave  the 
test  site  before  the  collection  process  is 
completed,  refuse  to  empty  pockets  or 
boots)  with  any  part  of  the  testing 
process. 

(b)  As  an  employee,  you  are  also 
considered  to  have  rehised  to  take  a 
drug  test  if  your  specimen  is  found  to 
have  been  adulterated  or  substituted. 

(c)  As  an  employee,  if  you  refuse  to 
lake  a  drug  test,  you  incur  the 
consequences  specified  under  [KIT 
agency  regulations  for  a  violation  of 
those  DOT  agency  regulations. 

(d)  As  a  collector  or  an  MRO,  or  as  the 
physician  evaluating  a  "shy  bladder" 
condition,  when  an  employee  refuses  to 
participate  in  the  part  of  the  testing 
process  in  which  you  are  involved,  you 
must  terminate  the  portion  of  the  testing 
process  in  which  you  are  involved, 
document  the  refusal  on  the  CCIF  (or  in 

a  separate  document  which  you  cause  to 
be  attached  to  the  form),  and  notify  the 
DER. 

(e)  As  an  employee,  when  you  refuse 
to  take  a  non-DOT  lest  or  to  sign  a  non- 
DQT  testing  or  consent  form,  you  have 
not  refused  to  take  a  DOT  lest.  There  are 
no  consequences  under  DOT  agency 
regulations  for  such  a  refusal. 


$  40. 1 93    Wtist  happens  when  an  employee 
is  unable  to  provide  a  sufficient  amount  of 
urine  for  a  drug  test? 

(a)  If  an  employee  is  unable  to  pro\ide 
a  sufficient  amount  of  urine  to  permit  a 
vahd  drug  test  (i.e..  30  mL  of  urine  for 

a  single  specimen  collection  or  45  mL 
of  urine  for  a  split  specimen  collection), 
the  following  steps  must  be  taken. 

(b)  As  the  collector,  you  must  do  the 
following: 

(1)  Discard  the  insufficient  specimen, 
except  where  the  insufficient  specimen 
was  out  of  temperature  range  or  showed 
evidence  of  adulteration  or  tampering 
(see  §  40.65(b)  and  (c)). 

(2)  Direct  the  employee  to  drink  up  to 
40  ounces  of  fluid,  distributed 
reasonably  through  a  period  of  up  to 
three  hours,  or  until  the  individual  has 
provided  a  new  sufficient  amount  of 
urine,  whichever  occurs  first. 

(3)  If  the  employee  refuses  to  drink 
fluids  as  directed  or  to  provide  a  new 
luine  specimen,  you  must  discontinue 
the  collection,  note  the  fact  in  the 
"Remarks"  section  of  the  CCF,  and 
immediately  notify-  the  DER.  This  is  a 
refusal  to  test. 

(4)  If  the  employee  has  not  provided 

a  sufficient  specimen  within  three  hours 
of  the  first  unsuccessful  attempt  to 
provide  the  specimen,  you  must 
discontinue  the  collection,  note  the  fact 
in  the  "Remarks"  section  of  the  CCF. 
and  immediately  notify  the  DER. 

(c)  As  the  DER  wheti  the  collector 
informs  you  that  the  employee  has  not 
provided  a  sufficient  amount  of  urine 
(see  paragraph  (b)(4)  of  this  section), 
you  must  direct  the  employee  to  obtain, 
within  five  working  days,  an  evaluation 
fi-om  a  licensed  physician  who  is 
acceptable  to  the  employer  concerning 
the  employee's  medical  ability  to 
provide  a  sufficient  amoimt  of  urine. 
This  physician  may.  but  need  not.  be 
the  MRO.  DOT  agency  regulations  may 
specify  a  different  time  period  within 
which  this  evaluation  must  lake  place. 

(d)  As  the  examining  physician,  you 
must  make  one  of  the  following 
determinations,  in  yoiu-  reasonable 
medical  judgment: 

(1)  A  medical  condition  has.  or  with 
a  high  degree  of  probability  could  have, 
precluded  the  employee  from  providing 
a  sufficient  amotmt  of  urine.  In  this 
case,  the  test  is  canceled. 

(2)  There  is  not  an  adequate  basis  for 
determining  that  a  medical  condition 
has.  or  with  a  high  degree  of  probability 
could  have,  precluded  the  employee 
from  providing  a  sufficient  amount  of 
urine.  This  is  a  refijsal  to  test. 

(e)  For  purposes  of  this  paragraph,  a 
medical  condition  includes  an 
ascertainable  physiological  condition 
(e.g.,  a  urinary  system  dysfunction)  or  a 


documented  pre-existing  psychological 
disorder,  but  does  not  include 
unsupported  assertions  of  "situational 
anxiety"  or  dehydration. 

(f)  As  the  examining  physician,  after 
making  your  determination,  vou  must 
provide  a  w^ritten  statement  of  your 
conclusions  to  the  MRO.  You  must  not 
include  in  this  statement  detailed 
information  on  the  employee's  medical 
condition. 

(g)  If.  as  the  examining  physician  in 
the  case  of  a  pre-employment  test,  you 
determine  that  the  employee's  medical 
condition  is  a  serious  and  permanent  or 
long-term  disability  that  is  highly  likely 
to  prevent  the  employee  from  pro\iding 
a  sufficient  volume  of  luine  for  a  very 
long  or  indefinite  period  of  time,  you 
must  set  forth  your  determination  and 
the  reasons  for  it  in  your  written 
statement  to  the  MRO.  Upon  receiWng 
such  a  report,  the  MRO  must  follow  the 
requirements  of  §40.195. 

(h)  As  the  MRO.  you  must  report  the 
examining  physician's  determination 
directly  to  the  DER  in  writing  as  soon 
as  you  receive  it. 

fi)  As  the  employer,  when  you  receive 
a  report  from  the  MRO  indicating  that 
a  test  is  canceled  as  provided  in 
paragraph  (dKD  of  this  section,  you  take 
no  fiuther  action  with  respect  to  the 
employee.  The  employee  remains  in  the 
random  testing  pool. 

S40.19S    What  happens  when  an  individual 
Is  ufiable  to  provide  a  sufficient  amount  of 
urine  for  a  pre-employment  drug  i*st 
because  of  a  permanent  or  long-term 
disability? 

(a)  When  it  is  determined,  through  the 
required  medical  evaluation  outlined  in 
§  40.193(d)  that  an  individual  has  a 
medical  condition  that  precluded  him 
or  her  from  providing  the  requisite 
amount  of  urine  during  a  pre- 
employment  test  event  and  that  the 
condition  is  documented  as  being 
permanent  or  long-term,  as  an  MRO: 

(1)  You  must  determine  if  there  is 
clinical  evidence  that  would  indicate 
the  individual  is  an  illicit  drug  user. 
You  will  accomplish  this  by  personally 
conducting  a  medical  examination  and 
through  consultation  with  the 
employee's  physician  and/or  the 
physician  who  conducted  the 

§40. 193(d)  medical  evaluation. 

(2)  If  unable  to  personally  conduct  the 
medical  examination,  you  mu.st  ensure 
that  one  is  conducted  by  a  licensed 
physician.  This  physician  must  be 
suitable  to  the  employer. 

(b)  For  purposes  of^this  section,  DOT 
will  offer  no  objection  if  the  MRO  or 
examining  physician  believes  a  blood 
test  to  be  one  of  the  medically- 
appropriate  procedures  in  determining 
clinical  evidence  of  drug  use. 
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(c)  If  the  medical  examination  reveals 
no  clinical  evidence  of  drug  use.  as  the 
MRO.  you  will  report  the  result  to  the 
employer  as  a  negative  test  with  written 
notations  regarding  results  of  both  the 

§  40.193(d)  evaluation  and  the  medical 
examination — one  determining  that  a 
permanent  or  long-term  medical 
condition  exists  making  requisite 
urination  impossible,  the  other 
determining  that  no  signs  and 
symptoms  of  drug  use  exist. 

(d)  If  the  medical  examination  reveals 
clinical  evidence  of  drug  use,  as  the 
MRO.  you  will  report  the  result  to  the 
employer  as  a  canceled  test  with  written 
notations  regarding  results  of  both  the 

§  40.193(d)  evaluation  and  the  medical 
examination — one  determining  that  a 
permanent  or  long-term  medical 
condition  exists  making  requisite 
urination  impossible,  the  other 
determining  that  signs  and  symptoms  qt 
drug  u.se  exist.  '-'' 

|e)  For  purposes  of  this  section, 
permanent  or  long-term  medical 
conditions  are  those  physiologic, 
anatomic,  or  psychological 
abnormalities  documented  as  being 
present  prior  to  the  attempted 
collection,  and  considered  not  amenable 
to  correction  or  cure  for  an  extended 
period  of  time,  if  ever. 

(1)  Examples  would  include 
destruction  (any  cause)  of  the 
glomerular  filtration  system  leading  to 
renal  failure;  unrepaired  traumatic 
disruption  of  the  urinary  tract;  a  severe 
psychiatric  disorder  focused  on  genito- 
urinary matters. 

(2)  Acute  or  temporary  medical 
conditions,  such  as  cystitis,  urethritis  or 
prostatitis,  though  they  might  interfere 
with  collection  for  a  limited  period  of 
time,  cannot  receive  the  same 
exceptional  consideration  as  the 
permanent  or  long-term  conditions 
discussed  in  paragraph  (e)(1)  of  this 
section. 

$40,187    What  problems  will  always  rasult 
in  a  drug  test  being  canceled? 

As  the  MRO.  you  must  cancel  a  drug 
test  if  any  of  the  following  problems 
occur.  These  are  "fatal  flaws."  You  must 
inform  the  DER  that  the  test  was 
canceled  and  must  be  treated  as  if  the 
test  never  occurred.  These  problems  are: 

(a)  The  specimen  ID  numbers  on  the 
specimen  bottle  and  the  CCF  do  not 
match: 

(b)  There  is  no  specimen  ID  number 
on  the  specimen  bottle; 

(c)  The  specimen  bottle  seal  is  broken 
or  shows  evidence  of  tampering  (unless 
a  split  specimen  can  be  redesignated, 
see  §  40.83(f));  or 

(d)  Because  of  leakage  or  other  causes, 
there  is  insufficient  amount  of  urine  in 


the  primary  or  single  specimen  bottle 
for  analysis  and  any  necessary 
reanalysis  for  qualit\'  control  and,  in  the 
case  of  a  single  specimen, 
reconfirmation  of  results. 

§40.199    What  problems  will  always  result 
in  a  drug  test  tielng  canceled  and  may 
result  in  a  requirement  tor  anottwr 
collectkm? 

As  the  MRO,  you  must  cancel  a  drug 
test  if  any  of  the  following  problems 
occur.  You  must  inform  the  DER  that 
the  test  was  canceled  and  must  be 
treated  as  if  the  test  never  occurred.  You 
must  also  direct  the  DER  to  ensure  that 
an  additional  collection  occurs,  when 
required  by  the  appropriate  procedures 
specified  in  paragraphs  (a)  through  (d) 
of  this  section. 

(a)  The  laboratory  reports  result  test  as 
"Test  Not  Performed:  Specimen 
Unsuitable."  You  must  follow 
appropriate  procediu^s  outlined  at 
§40.151. 

(b)  The  laboratory  reports  the  result  as 
"Test  Not  Performed:  Specimen 
Rejected  for  Testing."  You  must  follow 
appropriate  procedures  outlined  at 
§40.155. 

(c)  The  laboratory's  test  of  the  primary 
specimen  is  positive  and  the  split 
specimen  is  reported  by  the  laboratory 
as  either  "Failure  to  Reconfirm:  Drug/ 
Drug  Metabolite  Not  Detected"  or  "Test 
Not  Performed."  You  must  follow 
appropriate  procedures  outlined  at 

§  40.183(b)  and  (d). 

(d)  The  examining  physician  has 
determined  that  there  is  an  acceptable 
medical  explanation  of  the  employee's 
failure  to  provide  a  sufficient  amount  of 
urine  (see  §40. 193(d)(1)). 

$40,201  What  problems  will  result  In  ttie 
drug  test  being  canceled  unless  they  are 
corrected? 

As  an  MRO,  you  must  cancel  a  drug 
test  if  any  of  the  following  problems 
occur,  unless  they  are  corrected.  These 
are  "correctable  flaws."  If  the  problems 
are  not  corrected,  you  must  inform  the 
DER  that  the  test  was  canceled  and  must 
be  treated  as  if  the  test  never  occurred. 

(a)  The  collector's  signature  is  omitted 
on  the  certification  statement  on  the 
CCF  (see  § 40.75(a)(2)). 

(b)  The  chain  of  custody  block  on  the 
CCF  is  incomplete.  (To  be  complete,  the 
block  must  include,  as  a  minimum,  two 
signed  entries  by  the  collector,  both 
dated,  and  a  shipping/storage  entry  (see 
§40.75(a)(3)and(4)). 

(c)  The  employee's  signature  is 
omitted  from  the  certification  statement, 
unless  the  employee's  refusal  to  sign  is 
noted  in  the  "Remarks"  section  of  the 
CCF(see§40.75(a)(l)). 

(d)  The  employee's  social  security 
number  or  ID  number  is  omitted  from 


the  CCF.  or  is  incorrect,  imless  the 
employee's  refusal  to  provide  the 
information  is  noted  in  the  "Remarics" 
section  of  the  CCF. 

(e)  The  certifying  scientist's  signature 
is  omitted  on  the  laboratory  copy  of  the 
CCF  for  a  positive  test  result. 

(f)  The  collector  uses  a  non-DOT  form 
for  the  test,  provided  that  the  testing 
process  is  conducted  in  a  HHS-certified 
laboratory  in  accordance  with  DOT 
screening  and  confirmation  test  criteria 
(see  §§40.45  and  40.47). 

S  40.203    How  are  drug  test  problems 
corrected? 

(a)  As  a  collector,  you  have  the 
responsibility  of  trying  to  successfully 
complete  a  collection  procedure  for 
each  employee. 

(1)  If.  during  or  shortly  after  the 
collection  process,  you  become  aware  of 
any  event  that  prevents  the  completion 
of  a  valid  test  or  collection  (e.g.,  a 
procedural  or  paperwork  error),  you 
must  try  to  correct  the  problem 
promptly,  if  doing  so  is  practicable.  You 
may  conduct  another  collection  as  part 
of  this  effort. 

(2)  If  another  collection  is  necessary, 
you  must  begin  the  new  collection 
procedure  as  soon  as  possible,  using  a 
new  CCF  and  a  new  collection  kit. 

(b)  If.  as  a  collector,  laboratory,  MRO. 
employer,  or  other  person  implementing 
these  drug  testing  regulations,  you 
become  aware  of  a  problem  that  may  be 
corrected  (see  §40.201).  but  which  has 
not  already  been  corrected  under 
paragraph  (a)  of  this  section,  you  must 
take  all  practicable  action  to  correct  the 
problem  so  that  the  test  is  not  canceled. 

(1 )  If  the  problem  resulted  from  the 
omLssion  of  required  information,  you 
must,  as  the  person  responsible  for 
providing  that  information,  supply,  in 
writing,  the  missing  information  and  a 
statement  that  it  is  true  and  accurate. 
For  example,  suppose  you  are  a 
collector,  and  you  forgot  to  make  a 
notation  in  the  "Remarks"  section  of  the 
CCF  that  the  employee  refused  to  sign 
the  certification.  You  would,  when  the 
problem  is  called  to  your  attention, 
supply  a  written  statement  that  the 
employee  refused  to  sign  the 
certification,  and  you  would  certify,  in 
writing,  that  your  statement  is  true  and 
acciuate. 

(2)  If  the  problem  is  the  use  of  a  non- 
DOT  form,  you  must,  as  the  person 
responsible  for  the  use  of  the  incorrect 
form,  certify  in  writing  that  the  incorrect 
form  contains  all  the  information 
needed  for  a  valid  DOT  test  and  does 
not  contain  information  prohibited  in 
DOT  tests.  You  must  also  provide  a 
written  statement  that  the  incorrect  form 
was  used  inadvertently  or  out  of 


necessity,  as  the  only  means  of 
conducting  a  test,  in  circumstances 
beyond  your  control  and  the  steps  you 
have  taken  to  prevent  future  use  of  non- 
DOT  forms  for  DOT  tests.  For  this  flaw 
to  have  been  corrected,  the  test  of  the 
specimen  must  have  occurred  at  a  HHS- 
certified  laboraton,'  whore  it  was  tested 
using  the  testing  protocol  in  this  part. 
(3)  The  written  documentation  of  a 
correction  must  be  maintained  with  the 
CCF. 

$  40.205    Wtiat  is  ttie  effect  of  a  canceled 
drug  test? 

(a)  A  canceled  drug  test  is  neither 
positive  nor  negative. 

(1)  As  an  employer,  you  must  not 
attach  to  a  canceled  test  the 
consequences  of  a  positive  test  (e.g., 
removal  fiitim  a  safety-sensitive 
position). 

(2)  As  an  employer,  you  must  not  use 
a  canceled  test  for  the  purposes  of  a 
negative  test  (e.g.,  in  the  case  of  a  pre- 
employment,  a  retum-to-duty,  or  a 
follow-up  test,  to  authorize  the 
employee  to  perform  safety-sensitive 
functions). 

(b)  A  canceled  test  does  not  coimt 
toward  compliance  with  DOT 
requirements,  such  as  a  minimum 
random  testing  rate 

$  40.207    What  Is  the  effect  of  procedural 
problems  that  are  not  sufficient  to  cancel  a 
drug  test? 

(a)  As  a  collector,  laboratory,  MRO, 
employer  or  other  person  administering 
the  drug  testing  process,  you  must 
document  any  errors  in  the  testing 
process  of  which  you  become  aware, 
even  if  they  are  not  considered 
problems  that  will  cause  a  test  to  be 
canceled  as  listed  in  this  subpart. 
Decisions  about  the  ultimate  impact  of 
these  errors  will  be  determined  by  other 
administrative  or  legal  proceedings, 
subject  to  the  limitation  of  paragraph  (b| 
of  this  section. 

(h)  No  person  concerned  with  the 
testing  process  may  declare  a  test 
canceled  based  on  an  error  that  does  not 
have  a  significant  adverse  effect  on  the 
right  of  the  employee  to  have  a  fair  and 
accurate  test.  For  example,  it  is 
inconsistent  with  these  regulations  to 
cancel  a  test  based  on  a  minor 
administrative  mistake  (e.g.,  the 
omission  of  the  employee's  middle 
initial)  or  an  error  that  does  not  affect 
employee  protections  under  this  part 
(*?.g.,  the  collector's  failure  to  add  bluing 
agent  to  the  toilet  bowl,  which  adversely 
affects  only  the  ability  of  the  collector 
to  detect  tampering  with  the  specimen 
by  the  employee). 

(c)  As  an  employer,  these  errors,  even 
though  not  sufficient  to  cancel  a  drug 


test  result,  may  subject  you  to 
enforcement  action  under  DOT  agency 
regulations. 

Subpart  J — Alcohol  Testing  Personnel 

$40,211     Who  conducte  DOT  alcohol 
tests? 

(a)  Screening  test  technicians  (STTs) 
and  breath  alcohol  technicians  (BATs) 
meeting  their  respective  requirements  of 
this  subpart  are  the  only  people 
authorized  to  conduct  DOT  alcohol 
tests. 

(b)  An  STT  or  a  BAT  must  be  trained 
to  proficiency  in  correctly  carrying  out 
the  alcohol  testing  requirements  of  this 
part. 

(c)  An  STT  can  only  conduct  alcohol 
screening  tests,  but  a  BAT  can  conduct 
alcohol  screening  and  confirmation 
tests. 

(d)  As  the  direct  supervisor  of  a 
particular  employee,  you  may  not  act  as 
the  STT  or  BAT  when  that  employee  is 
tested,  unless  no  other  STT  or  BAT  is 
available  and  you  are  permitted  to  do  so 
under  DOT  agency  regulations. 

$  40.21 3    What  requirements  must  STTs 
and  BATs  meet? 

(a)  To  be  an  STT,  you  must  do  the 
following: 

(1)  Be  trained  to  proficiency  on  the 
alcohol  testing  procedures  of  this  part 
and  in  the  operation  of  the  particular 
alcohol  screening  device(s)  (ASD)  you 
are  using  by  an  instructor(s)  sufficiently 
knowledgeable  in  the  DOT  Model 
Course  and  in  the  use  of  the  ASD(s)  that 
you  will  be  using  to  be  able  to  evaluate 
STT  performance.  (The  DOT  Model 
Course  is  available  at  U.S.  Government 
Printing  Office.  Superintendent  of 
Documents.  P.O.  Box  371954. 
Pittsburgh,  PA  15250-7954.) 

(i)  The  training  must  be  provided 
using  the  DOT  Model  Course  for  STTs 
or  a  course  of  instruction  equivalent  to 
it,  as  determined  by  ODAPC.  On 
request.  ODAPC  will  review  STT 
instruction  courses  for  equivalencv. 

(ii)  The  course  of  instruction  must 
provide  written  doaunentation  by  the 
instructor  that  you  have  demonstrated 
proficiency  on  the  specific  ASD(s)  you 
will  use. 

(iii)  The  demonstration  of  proficiency 
must  be  done  in  frt)nt  of  the  instructor, 
in  order  that  he  or  she  can  accurately 
determine  if  you  are  qualified  to  be  an 
STT. 

(iv)  The  instruction  must  emphasize 
that  you  are  responsible  for  maintaining 
the  integrity  of  the  testing  process, 
ensuring  the  privacy  of  employees  being 
tested,  and  avoiding  conduct  or 
statements  that  could  be  viewed  as 
offensive  or  inappropriate. 


(2)  Be  able  to  discern  changes, 
contrasts,  or  readings  correctly  if  you 
are  using  an  ASD  that  indicates  readings 
by  changes  or  contrasts,  or  other 
readings  in  color.  - 

(3)  Be  retrained  to  proficiency  if  you 
have  made  a  mistake  in  the  testing 
process  that  has  caused  a  test  to  be 
canceled. 

(i)  This  retraining  must  be  provided 
and  your  proficiency  documented  in 
writing  by  a  person  sufficiently 
knowledgeable  in  the  applicable  alcohol 
testing  procedures  of  this  part  to  be  able 
to  evaluate  STT  performance. 

(ii)  The  instruction  need  only  be  in 
the  general  area  of  your  deficiency'  that 
caused  the  test  to  be  canceled. 

(iii)  As  part  of  the  retraining,  you  will 
have  to  demonstrate  your  proficiency  in 
alcohol  testing  under  this  part  by 
completing  three  con.secutive  error-free 
trial  tests  before  you  conduct  another 
DOT  alcohol  lest. 

(iv)  The  person  providing  the 
instruction  will  monitor,  evaluate,  and 
attest  whether  or  not  the  trial  tests  are 
"error-free." 

(b)  To  be  a  BAT.  you  must  do  the 
following: 

(1)  Be  trained  to  proficiency  on  the 
alcohol  testing  procedures  of  this  part 
and  in  the  operation  of  the  particular 
evidential  breath  testing  device(s) 
(EBTsI  you  are  using,  by  an  instructors) 
sufficienjiy  knowledgeable  in  the  DOT 
Model  Course  and  in  the  use  of  the 
EBT(s)  that  you  will  be  using  to  be  able 
to  evaluate  BAT  performance. 

(i)  The  training  must  be  provided 
using  the  DOT  Model  Course  for  BATs 
or  a  course  of  instruction  equivalent  to 
it.  as  determined  by  ODAPC.  On 
request.  ODAPC  will  review  BAT 
instruction  course  for  equivalency. 

(ii)  The  course  of  instruction  must 
provide  written  documentation  by  Ihp 
instructor  that  you  have  demonstrated 
proficiency  on  the  specific  EBT(s)  you 
will  use. 

(iii)  The  demonstration  of  proficiencv 
must  be  done  in  front  of  the  instructor, 
in  order  that  he  or  she  can  accurately 
determine  if  vou  are  qualified  to  tte  a 
BAT. 

(iv)  The  instruction  must  emphasizt 
that  you  are  responsible  lor  maintauim)! 
the  integrity'  of  the  testing  process, 
ensuring  the  privacy  of  employees  being 
tested,  and  avoiding  conduct  or 
statements  that  could  be  viewed  as 
offensive  or  inappropriate. 

(2)  Be  retraineo  to  proficiency'  if  yen 
have  made  a  mistake  in  the  testing 
process  that  has  caused  a  test  lo  be 
canceled. 

(i)  This  retraining  must  be  provided 
and  your  proficiency  documented  in 
writing  by  a  person  sufficiently 
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knowledgeable  in  the  applicable  alcohol 
testing  procedures  of  this  part  to  be  able 
to  evaluate  BAT  performance. 

(ii)  The  instruction  need  only  be  in 
the  general  area  of  your  deficiency  that 
caused  the  test  to  be  canceled. 

(iii)  As  part  of  the  retraining,  you  will 
have  to  demonstrate  your  proficiency  in 
alcohol  testing  under  this  part  by 
completiag  three  consecutive  error-free 
trial  tests  before  vou  conduct  another 
DOT  alcohol  test. 

[iv)  The  person  providing  the 
instruction  will  monitor,  evaluate,  and 
attest  whether  or  not  the  trial  test 
collections  are  "error-free." 

(c)  Anyone  meeting  the  requirements 
of  §  40.21 3  to  be  a  BAT  may  act  as  an 
STT.  provided  that  the  individual  has 
demonstrated  proficiency  in  the 
operation  of  the  ASD  that  he  or  she  is 
using. 

(d)  Law  enforcement  officers  who 
have  been  certified  by  state  or  local 
governments  to  conduct  breath  alcohol 
testing  are  deemed  to  be  qualified  as 
BATs.  In  order  for  a  test  conducted  by 
such  an  officer  to  be  accepted  under 
DOT  alcohol  testing  requirements,  the 
officer  must  have  been  certified  by  a 
state  or  local  government  to  use  the  EBT 
or  ,ASD  that  was  used  for  the  test. 

(e)  As  an  STT  or  BAT.  you  must 
receive  additional  training,  as  needed, 
to  ensure  proficiency  on  new  or 
additional  devices  or  changes  in 
technology  that  you  will  use. 

(0  As  an  STT  or  BAT,  you  must  read 
the  alcohol  testing  procedures  in  this 
part  and  the  current  DOT  Model  Course, 
as  apphcable,  and  attest  in  writing  to 
your  understanding  of  them.  You  will 
have  to  demonstrate  your  proficiency  in 
alcohol  testing  of  this  part  by 
completing  three  consecutive  error-free 
trial  tests  in  front  of  a  person 
sufficienUy  knowledgeable  in  the 
applicable  alcohol  testing  procedures  of 
this  part  to  be  able  to  evaluate  STT  or 
BAT  performance.  That  person  will 
monitor,  evaluate,  and  attest  whether  or 
not  the  trial  tests  are  "error-fi^e."  You 
must  complete  the  requirements  of  this 
paragraph  by  [date  one  year  from  the 
effective  date  of  the  final  regulation),  or 
two  years  from  the  date  you  became  an 
STT  or  BAT.  whichever  is  later,  and 
once  everv  two  vears.  thereafter. 

(g)  As  ah  STT  or  BAT.  you  must 
maintain  all  documentation  of  training/ 
retraining  as  long  as  vou  serve  as  an 
STT  and/or  BAT. 

§  40.21 5    Wliat  requlremcms  must 
organizattont  employing  STTs  and/or  BATs 
meet? 

This  section  becomes  effective  [date 
one  year  from  the  effective  date  of  the 
final  regulation). 

(a)  As  an  organization  employing  the 
STT  and/ or  BAT  [e.g.,  a  transportation 


employer,  third-party  administrator, 
occupational  health  clinic),  you  must 
maintain  in  your  files  documentation, 
signed  by  the  person  providing  the 
training  or  retraining,  that  the  STT  and/ 
or  BAT  has  demonstrated  proficiency  as 
required  by  this  subpart. 

(b)  You  must  retain  this 
documentation  as  long  as  the  person 
performs  STT  and/or  BAT  functions  for 
the  organization  and  for  two  years  after 
the  person  ceases  to  perform  these 
functions  for  the  organization. 

(c)  You  must  provide  to  the  STTs  and 
BATs  the  name  and  telephone  number 
of  the  appropriate  DER  to  contact  about 
any  problems  or  issues  that  may  arise 
during  the  testing  process. 

S  40.21 7    Where  is  other  information  on  the 
rol«  of  STTs  and  BATs  found  In  this 
regulation? 

You  can  find  other  information  on  the 
role  and  functions  of  STTs  and  BATs  in 
the  following  sections  of  this  part: 

S  40.1 — application  of  rule  lo  STTs  and 

BATs. 
§  40.3— definitions. 
§  40.22:1 — responsibility  for  supervising 

emptovees  being  tested. 
5S  40.225-^0.227— use  of  the  alcohol  testing 

form. 
§S  40.241-10.243— screening  lest 

procedures. 
S40.243— u.seof  ASDs. 
S  §  40.251-40.2S5— confirmation  test 

procedures. 
§  40.261 — refusals  lo  test. 
§S  40.263-40.265— insufficient  saliva  or 

breath. 
S  40.267 — problems  requiring  cancellation  of 

tests. 
SS  40.267-40.271— correcting  problems  in 

tests. 

Subpart  K— Testing  Sites,  Forms, 
Equipment  and  Supplies  Used  In 
Alcohol  Testing 

§  40.221     Where  does  an  alcohol  test  take 
place? 

(a)  A  DOT  alcohol  test  is  required  to 
take  place  at  an  alcohol  testing  site 
meeting  the  requirements  of  this 
section. 

(b)  If  you  are  operating  an  alcohol 
testing  site,  you  must  make  sure  that  it 
meets  the  security  requirements  of 
§40.223. 

(c)  If  you  are  operating  an  alcohol 
testing  site,  you  must  make  sure  that  it 
provides  visual  and  aural  privacy  to  the 
employee  being  tested,  sufficient  to 
prevent  unauthorized  persons  from 
seeing  or  bearing  test  results. 

(d)  If  you  are  operating  an  alcohol 
testing  site,  you  must  make  sure  that  it 
has  all  needed  personnel,  materials, 
equipment,  facilities,  and  supervision  to 
provide  for  the  collection  and  analysis 
of  breath  and/or  saliva  samples,  and  a 
suitable  clean  surface  for  writing. 


(e)  If  an  alcohol  testing  site  fully 
meeting  all  the  visual  and  aural  privacy 
requirements  of  paragraph  (c)  of  this 
section  is  not  readily  available,  this 
regulation  allows  a  reasonable  suspicion 
or  post-accident  test  to  be  conducted  at 

a  site  that  partially  meets  these 
requirements.  In  this  case,  the  site  must 
afford  visual  and  aural  privacy  to  the 
employee  to  the  greatest  extent 
practicable. 

(f)  An  alcohol  testing  site  can  be  in  a 
medical  facility,  a  mobile  facility  (e.g., 

a  van),  a  dedicated  collection  facility,  or 
any  other  location  meeting  the 
requirements  of  this  section. 

i  40.223    What  steps  must  be  taken  to 
protect  the  sacurtty  o(  alcohol  testing  sites? 

(a)  If  you  are  operating  an  alcohol 
testing  site,  you  must  prevent 
unauthorized  personnel  from  entering 
the  testing  location. 

(1)  The  only  people  you  are  to  treat 
as  authorized  persons  are  employees 
being  tested,  BATs,  STTs,  and  other 
alcohol  site  workers,  DERs.  employee 
representatives  authorized  by  the 
employer  (e.g.,  on  the  basis  of  employer 
policy  or  labor-management  agreement), 
and  DOT  agenc>'  representatives. 

(2)  You  must  make  sure  that  all 
persons  are  under  the  supervision  of  a 
BAT  or  STT  at  all  times  when  permitted 
into  the  site. 

(3)  You  may  remove  any  person  who 
obstructs,  interferes  with,  or  causes 
unnecessary  delay  in  the  testing 
process. 

(b)  If  you  are  operating  an  alcohol 
testing  site,  you  must  make  sure  that 
when  an  EBT  is  not  being  used  for 
testing,  you  store  it  in  a  secure  place. 

(c)  If  you  are  operating  an  alcohol 
testing  site,  you  must  make  sure  that  no 
one  other  than  BATs  or  other  employees 
of  the  site  have  access  to  the  site  when 
an  EBT  is  unsecured. 

(d)  As  a  BAT  or  STT,  to  avoid 
distraction  that  could  compromise 
security,  you  may  have  only  one 
employee  under  your  direct  supervision 
at  any  time. 

(1)  When  an  EBT  screening  test  on  an 
employee  indicates  a  result  at  the  0.02 
concentration  or  higher,  and  the  same 
EBT  will  be  used  for  the  confirmation 
lest,  you  are  not  allowed  to  use  the  EBT 
for  a  screening  test  on  another  employee 
before  completing  the  confirmation  test 
on  the  first  employee. 

(2)  As  a  BAT  who  will  conduct  both 
the  screening  and  the  confirmation  test, 
you  are  lo  complete  the  entire  screening 
and  confirmation  process  on  one 
employee  before  starting  the  screening 
process  on  another  employee. 


(3)  You  are  not  allowed  to  leave  the 
alcohol  testing  site  while  the  testing 
process  for  a  given  employee  is  in 
progress. 

S  40.225    What  form  is  used  for  an  alcohol 
test? 

(a)  The  DOT  Breath  Alcohol  Testing 
Form  (BATF  must  be  used  for  every 
DOT  alcohol  test.  The  BATF  must  be  a 
three-part  carbonless  manifold  form. 
(The  BATF  is  available  at  U.S. 
Government  Printing  Office, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954.) 

(b)  As  an  employer  in  the  DOT 
alcohol  testing  program,  you  may  not 
modify  or  revise  the  BATF  except  as 
follows: 

(1)  You  may  include  other 
information  needed  for  billing  or  other 
purposes  necessary  to  the  collection 
process. 

(2)  You  may  use  a  BATF  directly 
generated  by  an  EBT  which  omits  the 
space  for  affidng  a  separate  printed 
result  to  the  BATF.  provided  the  EBT 
prints  the  result  directly  on  the  BATF. 

(3)  You  may  use  a  BATF  that  has  the 
employer's  name,  address,  and 
telephone  number  preprinted. 

(4)  Instead  of  printing  the  entire  pages 
of  the  BATF  in  the  colors  specified  by 
DOT,  you  may  use  white  pages  with 
clearly  discernible  borders  in  the 
specified  color  for  each  page. 

(5)  As  a  BAT  or  STT.  you  may  add. 
in  the  "Remarks"  section  of  the  BATF, 
the  name  of  the  DOT  agency  under 
whose  authority  the  test  occurred. 

(6)  As  a  BAT'or  STT,  you  may  use  a 
BATF  that  has  your  name,  address,  and 
telephone  number  preprinted,  but  under 
no  circumstances  can  your  signature  be 
preprinted. 

(c)  As  an  employer  outside  the  United 
States,  you  may  use  an  equivalent 
foreign-language  version  of  the  BATF 
approved  by  ODAPC  (e.g.,  in  French  for 
use  in  Canada  or  Spanish  for  use  in 
Mexico). 

§  40.227    May  employers  use  the  BATF  for 
non-OOT  tests,  and  viee-versa? 

(a)  No.  As  an  employer,  you  are 
prohibited  from  using  the  BATF  for 
non-DOT  alcohol  tests.  You  are  also 
prohibited  from  using  non-DOT  forms 
for  DOT  alcohol  tests.  Doing  either 
subjects  you  to  enforcement  action 
under  DOT  agency  regulations. 

(b)  If  the  STT  or  BAT,  either  by 
mistake,  or  as  the  only  means  to 
conduct  a  test  under  difficult 
circumstances  (e.g.,  post-accident  test 
with  insufficient  time  to  obtain  the 
BATF),  uses  a  non-DOT  form  for  a  DOT 
test,  the  use  of  a  non-DOT  form  does 
not.  in  and  of  itself,  require  the 


employer  or  service  agent  to  cancel  the 
test.  However,  in  order  for  the  lest  lo  be 
considered  valid,  a  signed  statement 
must  be  obtained  from  the  STT  or  BAT 
stating  the  rnason  whv  the  BATF  was 
not  used  for  the  DOT  test. 

§  40.229    What  devices  are  used  to  conduct 
alcohol  screening  tests? 

EBTs  and  ASDs  on  the  National 
Highway  Traffic  Safety  Administration's 
(NHTSA)  conforming  products  lists 
(CPL)  for  evidential  and  non-evidential 
devices  are  the  only  devices  you  are 
allowed  to  use  lo  conduct  alcohol 
screening  tests  under  this  part. 

§  40.231     What  devices  are  used  to  conduct 
alcohol  confirmation  tests? 

(a)  EBTs  on  the  NHTSA  CPL  for 
evidential  devices  that  meet  the 
requirements  of  paragraph  (b)  of  this 
section  are  the  only  devices  you  may 
use  to  conduct  alcohol  confirmation 
tests  under  this  part. 

(b)  To  conduct  a  confinnation  test, 
you  must  use  an  EBT  that  has  the 
following  capabilities: 

(1)  Provides  a  printed  triplicate  result 
(or  three  consecutive  identical  copies  of 
a  result)  of  each  breath  test: 

(2)  Assigns  a  unique,  sequential 
number  lo  each  completed  test,  which 
the  BAT  and  employee  can  read  before 
each  test  and  which  is  printed  on  each 
copy  of  the  result: 

(3)  Prints,  on  each  copy  of  the  result, 
the  manufacturer's  name  for  the  device, 
its  serial  number,  and  the  time  of  the 
test: 

(4)  Distinguishes  alcohol  from  acetone 
at  the  0.02  alcohol  concentration  level: 

(5)  Tests  an  air  blank:  and 

(6)  Performs  an  external  calibration 
check. 

$40,233    Whatarethe  requirements  for 
proper  use  and  care  of  EBTs? 

(a)  As  an  EBT  manufacturer,  you  must 
submit,  for  NHTSA  approval,  a  quality 
assurance  plan  (QAP)  for  your  EBT 
before  NHTSA  places  the  EBT  on  the 
CPL. 

(1)  Your  QAP  must  specify  the 
methods  used  to  perform  external 
calibration  checks  on  the  EBT.  the 
tolerances  within  which  the  EBT  is 
regarded  as  being  in  proper  calibration, 
and  the  intervals  at  which  these  checks 
must  be  performed.  In  designating  these 
intervals,  your  QAP  must  take  into 
account  factors  like  frequency  of  use. 
environmental  conditions  (e.g.. 
temperature,  humidity,  altitude)  and 
type  of  operation  (e.g.,  stationary  or 
mobile). 

(2)  Your  QAP  must  also  specify  the 
inspection,  maintenance,  and 
calibration  requirements  and  intervals 
for  the  EBT. 


(b)  As  the  manufacturer,  you  must 
include,  with  each  EBT,  insiruclions  for 
its  use  and  care  consistent  with  the 
QAP.  As  an  employer,  you  must  follow 
these  instructions,  including 
performance  of  external  caUbralion 
checks  at  the  intervals  the  instructions 
specify. 

(c)  As  an  employer  conducting 
external  calibration  checks,  you  must 
use  calibration  devices  listed  on 
NHTSAs  CPL  for  -Calibrating  Units  for 
Breath  Alcohol  Tests." 

(d)  If  an  EBT  fails  an  e.xtemal  check 
of  calibration,  as  an  employer  you  must 
take  the  EBT  out  of  service.  You  rruiy 
not  use  the  EBT  again  for  DOT  alcohol 
testing  until  it  is  repaired  and  passes  an 
external  calibration  check. 

(e)  As  an  employer,  you  must 
maintain  records  of  the  external 
calibration  checks  of  EBTs  as  provided 
in§40.335(a)(v). 

(f)  As  an  employer,  you  must  ensure 
that  inspection,  maintenance,  and 
calibration  of  the  EBT  are  performed  by 
its  manufacturer  or  a  maintenance 
representative  certified  either  by  the 
manufacturer  or  by  a  state  health  agency 
or  other  appropriate  state  agency. 

§  40.235    What  are  the  requirements  (or 
proper  use  and  care  of  ASOs? 

(a)  As  an  ASD  manufacturer,  you 
must  subinit.  for  NHTSA  approval,  a 
QAP  for  your  .^SD  before  NHTSA  places 
the  ASD  on  the  CPL  Your  QAP  must 
specify  the  methods  used  for  quality' 
control  checks,  temperatures  at  which 
the  ASD  must  be  stored  and  used,  the 
shelf  life  of  the  device,  and 
environmental  conditions  (e.g..  altitude, 
humidity)  that  may  affect  the  ASD's 
performance. 

(b)  As  a  manufacturer,  you  must 
include,  with  each  ASD,  provided  to  an 
employer,  instructions  for  its  use  and 
care  consistent  with  the  QAP.  The 
instructions  must  include  directions  on 
the  proper  use  of  the  ASD.  the  time 
within  which  the  device  must  be  read, 
and  the  manner  in  which  the  reading  is 
made. 

(c)  As  the  employer,  you  must  follow 
the  QAP  instructions. 

(d)  As  an  employer,  you  are  not 
permitted  to  use  an  ASD  that  does  not 
pass  the  specified  quality  control  checks 
or  that  has  passed  its  expiration  date. 

Subpart  L — Alcohol  Screening  Tests 

§  40.241     What  are  the  first  steps  in  any 
alcohol  screening  test? 

(a)  This  section  lists  the  procedures 
used  to  begin  any  alcohol  screening  test, 
no  matter  whether  an  ASD  or  EBT  is 
being  used. 

(b)  As  the  BAT  you  will  take  the    - 
following  steps: 


69122 


Federal  Register /Vol.  64,  No.  236 /Thursday,  December  9,  1999 /Proposed  Rules 


Federal  Register/Vol.  64,  No.  236 / Thursday,  December  9.  1999/Proposed  Rules 


(1)  If  an  employee  does  not  show  up 
at  the  testing  site  at  the  scheduled  time, 
contact  the  DER  to  determine  the 
appropriate  interval  witiiin  which  the 
DER  has  determined  the  employee  is 
authorized  to  arrive.  If  the  employee's 
arrival  is  delayed  beyond  that  time,  you 
must  notify  the  DER  that  the  employee 
is  a  "no  show." 

(2)  Make  sure  that,  when  the 
employee  enters  the  alcohol  testing  site, 
you  begin  the  alcohol  testing  process 
without  delay.  For  example,  you  must 
not  wait  because  the  employee  says  he 
or  she  is  not  ready  or  because  an 
authorized  employer  or  employee 
representative  is  delayed  in  arriving. 

(i)  If  the  employee  is  also  going  to 
provide  a  urine'specimen,  you  must 
complete  the  alcohol  test  before  the 
urine  collection  process  begins. 

|ii)  If  the  employee  needs  medical 
attention  (e.g..  an  injured  employee  in 
an  emergency  medical  facility  who  is 
required  to  have  a  post-accident  test),  do 
not  delay  this  treatment  to  conduct  a 
test. 

(3)  Require  the  employee  to  provide 
positive  identification.  You  must  see  a 
photo  ID  issued  by  the  employer  or  a 
Federal,  state,  or  local  government 
agency  for  this  purpose.  You  may  not 
accept  faxes  or  photocopies  of 
identification.  Positive  identification  by 
an  employer  representative  (not  a  co- 
worker or  another  employee  being 
tested]  is  also  acceptable.  If  the 
employee  cannot  produce  positive 
identification,  you  must  contact  a  DER 
to  verify  the  identity  of  the  employee. 

(4)  If  the  employee  asks,  provide 
identification  to  the  employee.  Your 
identification  must  include  your  name, 
your  employer's  name,  address,  and 
telephone  number  but  does  not  have  to 
include  your  picture,  address,  or 
telephone  number. 

(5)  Explain  the  testing  procedure  to 
the  employee,  including  showing  the 
employee  the  instructions  on  the  back  of 
the  BATE. 

(6)  Complete  Step  1  of  the  BATF. 

(7)  Direct  the  employee  to  complete 
Step  2  on  the  BATF  and  sign  the 
certification. 

(i)  If  the  employee  refuses  to  sign  this 
certification,  you  must  document  this 
refusal  in  the  remarks  section  and 
immediately  notify  the  DER. 

(ii)  The  employer  must  treat  the  event 
described  in  paragraph  (b)(7)(i)  of  this 
section  as  a  refusal  to  test  on  the  part 
of  the  employee. 

§  40.243    What  is  the  procedure  fof  an 
alcohol  screening  test  using  an  EBT  or  non- 
evidential  breath  ASO? 

As  the  BAT  or  STT,  you  must  take  the 
following  steps: 


(a)  Select,  or  allow  the  employee  to 
select,  an  individually  wrapped  or 
sealed  mouthpiece  from  the  testing 
materials. 

(b)  Open  the  individually  wrapped  or 
sealed  mouthpiece  in  view  of  the 
employee  and  insert  it  into  the  device 
in  accordance  with  the  manufacturer's 
instructions. 

(c)  Instruct  the  employee  to  blow 
steadily,  and  forcefully,  into  the 
mouthpiece  for  at  least  six  seconds  or 
until  the  device  indicates  that  an 
adequate  amount  of  breath  has  been 
obtained. 

(d)  Show  the  employee  the  displayed 
test  result. 

(e)  If  the  device  is  one  that  prints  the 
test  number,  testing  device  name  and 
serial  number,  time  and  result  directly 
onto  the  BATF,  you  must  check  to 
ensure  that  the  information  has  been 
printed  correctly  onto  the  BATF. 

(f)  If  the  device  is  one  that  prints  the 
test  number,  testing  device  name  and 
serial  number,  time  and  result,  but  on  a 
separate  printout  rather  than  directly 
onto  the  BATF,  you  must  affix  the 
printout  of  the  information  to  the 
designated  space  on  the  back  of  the 
BATF  with  tamper-evident  tape. 

(gj  If  the  device  is  one  that  does  not 
print  the  test  number,  testing  device 
name  and  serial  number,  time,  and 
result,  or  it  is  a  device  not  being  used 
viith  a  printer,  you  must  record  this 
information  in  Step  3  of  the  BATF. 

$40,245    What  is  the  procedure  for  an 
alcohol  screening  test  uaing  a  saliva  ASD? 

As  the  STT,  you  must  take  the 
following  steps: 

(a)  Check  the  expiration  date  on  the 
device  and  show  it  to  the  employee. 
You  may  not  use  the  device  after  its 
expiration  date. 

(b)  Open  an  individually  wrapped  or 
sealed  package  containing  the  device  in 
the  presence  of  the  employee. 

(c)  Offer  the  employee  the 
opportunity  to  use  the  device.  If  the 
employee  uses  it,  you  must  instruct  the 
employee  to  insert  it  into  his  or  her 
mouth  and  use  it  in  a  manner  described 
by  the  device's  manufacturer. 

(d)  If  the  employee  chooses  not  to  use 
the  device,  or  in  all  cases  in  which  a 
new  test  is  necessary  because  the  device 
did  not  activate  (see  paragraph  (g)  of 
this  section),  you  must  insert  the  device 
into  the  employee's  mouth  and  gather 
saliva  in  the  manner  described  by  the 
device's  manufacturer.  You  must  wear 
single-use  examination  or  similar  gloves 
while  doing  so  and  change  them 
following  each  test. 

(e)  When  the  device  is  removed  from 
the  employee's  mouth,  you  must  follow 
the  manufacturer's  instructions 


regarding  necessary  next  steps  in 
ensuring  that  the  device  has  activated. 

(f)(1)  If  you  wore  imable  to 
successfully  (e.g.,  the  device  breaks,  you 
drop  the  device  on  the  floor)  follow  the 
procedures  of  paragraphs  (c)  through  (e) 
of  this  section,  you  must  discard  the 
device  and  conduct  a  new  test  using  a 
new  device. 

(2)  The  new  device  you  use  must  be 
one  that  has  been  under  your  control  or 
that  of  the  employer  before  the  test. 

(3)  You  mxist  note  in  the  "Remarks" 
section  of  the  BATF  the  reason  for  the 
new  test.  (Note:  You  may  continue  using 
the  same  BATF  with  which  vou  began 
the  test.) 

(4)  You  must  offer  the  employee  the 
choice  of  using  the  device  or  having  you 
use  it  unless  the  employee,  in  the 
opinion  of  the  STT  or  BAT.  was 
responsible  (e.g.,  the  employee  dropped 
the  device)  for  the  new  test  needing  to 
be  conducted. 

(5)  If  you  are  unable  to  successfully 
follow  the  procedures  of  paragraphs  (c) 
through  (e)  of  this  section  on  the  new 
test,  you  must  end  the  collection  and 
put  an  explanation  in  the  "Remarks" 
section  of  the  BATF. 

(6)  You  must  then  direct  the  employee 
to  take  a  new  test,  using  an  EBT  for  the 
screening  test. 

(g)  If  you  are  able  to  successfully 
follow  the  procediu^s  of  paragraphs  (c) 
through  (e)  of  this  section,  but  the 
device  does  not  activate,  you  must 
discard  the  device  and  conduct  a  new 
test,  in  the  same  manner  as  provided  in 
paragraph  (f)  of  this  section.  In  this  case, 
you  must  place  the  device  into  the 
employee's  mouth  to  collect  saliva  for 
the  new  test. 

(h)  You  must  read  the  result  displayed 
on  the  device  no  sooner  than  the 
device's  manufacturer  instructs.  In  all 
cases  the  result  displayed  must  be  read 
within  15  minutes  of  the  test.  You  must 
then  show  the  device  and  its  reading  to 
the  employee  and  enter  the  result  on  the 
BATF. 

(i)  You  must  never  re-use  devices, 
swabs,  gloves  or  other  materials  used  in 
saliva  testing. 

§  40.247    What  happens  next  attar  the 
alcohol  screening  test  result? 

After  the  ASD  or  EBT  has  displayed 
or  printed  a  result  on  an  alcohol 
screening  test,  you  must,  as  the  SIT  or 
BAT,  take  the  following  additional 
steps: 

(a)  In  the  case  of  a  screening  test  using 
an  ASD,  you  must  write  in  the 
"Remarks  "  section  of  the  BATF  whether 
you  used  a  saliva  device  or  a  non- 
evidential  breath  device. 

(b)  If  the  test  result  is  an  alcohol 
concentration  of  less  than  0.02,  you 
must  do  the  following: 


(1)  Sign  and  date  Step  3  of  the  BATF; 

(2)  Instruct  the  employee  to  sign  and 
date  Step  4  of  the  BATF'  If  the  employee 
does  not  do  so,  you  must  note  this  in  the 
"Remarks"  section  of  the  BATF.  You 

must  not  treat  the  employee's  failure  to 
sign  Step  4  as  a  refusal  to  test;  and 

(3)  Transmit  the  result  directly  lo  the 
DER  in  a  confidential  manner,  as 
provided  in  §40.255. 

(c)  If  the  test  result  is  an  alcohol 
concentration  of  0.02  or  higher,  you 
must  do  the  following: 

(1)  Direct  the  employee  to  take  a 
confirmation  test  and  conduct  the  test 
using  procedures  begirming  at  §  40.251 ; 
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(2)  If  you  are  not  the  BAT  who  will 
conduct  the  confirmation  test,  direct  the 
employee  to  take  a  confirmation  test, 
sign  and  date  Step  3  of  the  BATF.  and 
give  the  employee  Copy  2  of  the  BATF; 
and 

(3)  If  the  confirmation  test  will  be 
performed  at  ^  different  site  fi'om  the 
screening  test,  you  must  take  the 
following  additional  steps: 

(i)  Advise  the  employee  not  to  eat. 
drink,  put  anything  (e.g.,  cigarette, 
chewing  gum)  into  his  or  her  mouth,  or 
belch: 

(ii)  Tell  the  employee  the  reason  for 
the  waiting  period  (i.e.,  to  prevent  an 
accumulation  of  mouth  alcohol  from 
leading  lo  an  artificially  high  reading): 

(iii)  Explain  that  following  your 
instructions  concerning  the  waiting 
period  is  to  the  emplovee's  benefit; 

(iv)  Explain  that  the'confirmation  test 
viill  be  conducted  at  the  end  of  the 
waiting  period,  even  if  the  instructions 
have  not  been  followed; 

(v)  Note  in  the  remarks  section  of  the 
BATF  that  the  waiting  period 
instructions  were  provided: 

(vi)  Advise  the  employee  not  to  drive, 
operate  heavy  equipment,  or  perform 
safety-sensitive  functions,  and  show  the 
employee  the  warning  to  this  effect  in 
Step  4  of  the  BATF: 

(vii)  Instruct  the  employee  to  sign  and 
date  Step  4  of  the  BATF.  If  the  employee 
does  not  do  so,  you  must  note  this  in  the 
"Remarks"  section  of  the  BATF.  You 
must  not  treat  the  employee's  failure  to 
sign  Step  4  as  a  refusal  lo  test; 

(viii)  Instruct  the  employee  to  carry  a 
copy  of  the  BATF  to  the  BAT  who  will 
perform  the  confirmation  test;  and 

(ix)  Make  sure  tljat  you  or  another 
BAT,  STT.  or  employer  representative 
observe  the  employee  as  he  or  she  is 
transported  to  the  confirmation  testing 
site. 

(d)  If  the  screening  test  is  invalid,  you 
must  tell  the  employee  the  test  is 
canceled  and  note  the  problem  in  the 
"Remarks  "  section  of  the  BATF.  If 
practicable,  conduct  a  re-test  (see  §  40 
271), 


§  40.251    Whsl  an  the  first  steps  In  an 
alcohol  confirmation  test? 

As  the  BAT  for  an  alcohol 
confirmation  test,. you  must  follow  these 
steps  to  begin  the  confirmation  lest 
process: 

(a)  You  must  cany  out  a  requirement 
for  a  wailing  period  before  the 
confirmation  test,  by  taking  the 
following  steps: 

(1)  You  must  ensure  that  the  waiting 
period  lasts  at  least  15  minutes,  but  not 
more  than  30  minutes,  starting  with  the 
completion  of  the  screening  test. 

(i)  If  the  confirmation  test  is  taking 
place  at  a  different  location  from  the 
screening  test  (see  §  40.247(c)(3))  the 
time  of  transit  between  sites  counts 
toward  the  waiting  period  if  the  STT  or 
BAT  who  conducted  the  screening  test 
provided  the  waiting  period 
instructions. 

(ii)  If  you  cannot  verify,  through 
review  of  the  BATF,  that  waiUng  period 
instructions  were  provided,  then  you 
must  carry  out  the  waiting  period 
requirement. 

12)  Concerning  the  waiting  period, 
you  must  tell  the  employee: 

(i)  Not  to  eat.  drink,  piil  anything  (e.g., 
cigarette,  chewing  gum)  into  his  or  her 
mouth,  or  belch: 

(ii)  The  reason  for  the  waiting  period 
(i.e..  to  prevent  an  accumulation  of 
mouth  alcohol  from  leading  to  an 
artificially  high  reading); 

(iii)  That  following  the  instructions 
concerning  the  waiting  period  is  to  the 
employee's  benefit;  and 

(iv)  That  the  confirmation  lest  will  be 
conducted  at  the  end  of  the  waiting 
period,  even  if  the  instructions  have  not 
been  followed. 

(3)  If  you  become  aware  that  the 
employee  has  not  followed  the 
instructions,  you  must  note  this  in  the 
"Remarks"  section  of  the  BATF. 

(b)  If  you  did  not  conduct  the 
screening  lest  for  the  employee,  you 
must  require  positive  identification  of 
the  employee,  explain  the  confirmation 
procedures,  and  use  a  new  BATF.  You 
must  note  in  the  "Remarks'"  section  of 
the  BATF  that  a  different  BAT  or  STT 
conducted  the  screening  test. 

(c)  Complete  Step  1  of  the  BATF. 

(1)  Direct  the  employee  to  complete 
Step  2  on  the  BATF  and  sign  the 
certification. 

(2)  If  the  employee  refuses  to  sign  this 
certification,  you  must  document  this 
refusal  in  the  remarks  section  and 
immediately  notify  the  DER.  This  is 
considered  a  refiisal  lo  test. 

(d)  Even  if  more  than  30  minutes  have 
passed  since  the  screening  test  result 


was  obtained,  you  must  begin  the 
confirmation  test  procedures  in 
§40.253,  not  another  screening  lest. 

(1)  You  must  note  in  the  "Remarks" 
section  of  the  BATF  the  time  that 
elapsed  between  the  two  events  and  the 
reason  why  the  confirmation  test  could 
not  begin  within  30  minutes  of  the 
screening  test. 

(2)  Beginning  the  confirmation  test 
procedures  after  the  30  minutes  have 
elapsed  does  not  invalidate  the 
screening  or  confirmation  tests,  but  may 
constitute  a  regulation  violation  subject' 
to  DOT  agency  sanction. 


$40,253    What  are  the  precwiures  lor 
conducting  an  alcahol  confinnatlon  test? 

As  Ihe  BAT  for  an  alcohol 
confirmation  lest,  you  must  follow  these 
steps  in  order  to  complete  the 
confirmation  lest  process: 

(a)  In  the  presence  of  the  employee, 
you  must  conduct  an  air  blank  on  the 
EBT  you  are  using  before  beginning  the 
confirmation  test  and  show  Sio  reading 
to  the  employee. 

(1)  If  the  reading  is  0.00.  the  test  may 
proceed.  If  the  reading  is  greater  than 
0.00,  you  must  conduct  another  air 
blank. 

(2)  If  the  reading  on  the  second  air 
'    blank  is  0.00.  the  test  may  proceed.  If 

the  reading  is  greater  than  0.00,  you 
must  take  Uie  EBT  out  of  service. 

(3)  If  you  take  an  EBT  oul  of  senice 
for  this  reason,  no  one  may  use  it  for 
testing  until  Ihe  EBT  is  found  to  be 
within  tolerance  limits  on  an  external 
check  of  calibration. 

(4)  You  must  proceed  with  the  test  of 
the  employee  using  another  EBT.  if  one 
is  available. 

(b)  You  must  open  a  new  individually 
wrapped  or  sealed  mouthpiece  in  view 
of  the  employee  and  insert  it  into  the 
device  in  accordance  with  the 
manufacturer's  instructions. 

(c)  You  must  make  sure  that  you  and 
the  employee  read  the  sequential  test 
number  displayed  on  die  EBT. 

(d)  You  must  insiruct  the  employee  to 
blow  steadily  and  forcefully  into  the 
mouthpiece  for  at  least  six  seconds  or 
until  the  device  indicates  that  an 
adequate  amount  of  breath  has  been 
obtained. 

(e)  You  must  show  the  employee  the 
resuh  displayed  on  the  EBT. 

(0  You  must  show  the  employee  the 
result  and  sequential  lest  number  that 
the  EBT  prints  oul  either  directly  onto 
Ihe  BATF  or  onto  a  separate  printout. 

(g)  If  the  EBT  provides  a  separate 
printout  of  the  result,  you  must  attach 
the  printout  to  the  designated  space  on 
the  back  of  the  BATF.  using  tamper- 
evident  tape. 
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§  40.255    What  happens  next  after  tlia 
alcohol  confirmation  test  result? 

(a)  After  the  EBT  has  printed  the 
result  of  an  alcohol  confirmation  test, 
you  must,  as  the  BAT.  take  the 
following  additional  steps: 

(1)  Sign  and  date  Step  3  of  the  BATF. 

(2)  Direct  the  employee  to  sign  and 
date  Step  4  of  the  BATF.  If  the  employee 
does  not  do  so.  you  must  note  this  in  the 

•Remarks"  section  of  the  BATF.  You 
must  not  treat  the  employee's  failure  to 
sign  Step  4  as  a  refusal  to  test. 

(3)  If  the  test  is  invalid,  tell  the 
employee  the  test  is  canceled  and  note 
the  problem  in  the  "Remarks"  section  of 
the  BATF.  If  practicable,  conduct  a  re- 
test,  (see  §40.271). 

(4)  Transmit  the  result  directly  to  the 
DER  in  a  confidential  and  immediate 
maimer. 

(i)  You  may  transmit  the  results  in 
writing  (using  Copy  1  of  the  BATF).  in 
person,  by  telephone,  or  by  electronic 
means.  In  any  case,  you  must 
immediately  notify  the  DER  of  any 
result  of  0.02  or  greater  by  any  means 
(e.g.,  telephone  or  secure  facsimile 
machine)  that  ensures  the  result  is 
immediately  received  by  the  DER. 

(ii)  If  you  do  not  make  the  initial 
transmission  in  writing,  you  must 
follow  up  the  initial  transmission  with 
Copy  1  of  the  BATF. 

(b)  As  an  employer,  you  must  take  the 
following  steps  with  respect  to  the 
receipt  and  storage  of  alcohol  test  result 
information: 

(1)  If  you  receive  any  test  results  that 
are  not  in  writing  (e.g.,  by  telephone  or 
electronic  means),  you  must  establish  a 
mechanism  to  establish  the  identity  of 
the  BAT  sending  you  the  results. 

(2)  You  must  store  all  test  result 
information  in  a  way  that  protects 
confidentiality  (as  outlined  in  subpart  P 
of  this  part). 

S  40.257    When  BATs  report  test  result*  of 
0.02  or  greater  to  employers,  what  is  an 
employer  to  do? 

(a)  As  an  employer  who  receives  a  test 
result  of  0.04  or  greater  from  the  BAT. 
you  must  immediately  remove  the 
employee  involved  from  performing 
safety  sensitive  functions.  You  must 
take  this  action  upon  receiving  the 
initial  notification  from  the  BAT.  Do  not 
wait  to  receive  a  written  report. 

(b)  As  an  employer  who  receives  a  test 
lesidt  of  0.02  through  0.039  from  the 
BAT.  you  must  immediately  remove  the 
employee  involved  from  performing 
safety  sensitive  functions  under  the 
conditions  stipulated  by  the  appropriate 
DOT  agency  regulation.  You  must  take 
this  action  upon  receiving  the  initial 
notification  from  the  BAT.  Do  not  wait 
to  receive  a  written  report. 


Subpart  N — Problems  in  Alcohol 
Testing 

§  40.261     What  is  a  refusal  to  take  an 
alcohol  test,  and  what  are  lu 
consaqusnces? 

(a)  As  an  employee,  you  are 
considered  to  have  refused  to  take  an 
alcohol  test  if  you: 

(1)  Fail  to  show  up  for  any  test  wthin 
a  reasonable  time  after  being  directed  to 
do  so  by  the  employer.  This  includes 
the  failure  of  an  employee  (including  an 
owner-operator)  to  appear  for  a  test 
when  called  by  a  third-party 
administrator  or  consortiiun.  (see 
§  40.241(b)(1)); 

(2)  Fail  to  provide  a  saliva  or  breath 
specimen,  as  applicable,  for  any  test 
required  by  this  part  or  DOT  agency 
regulations: 

(3)  Refuse  to  sign  the  certification  in 
Step  2  of  the  BATF  (see  §  40.241(b)(7)); 

(4)  Fail  to  provide  a  suifficient  breath 
specimen,  unless  the  physician  has 
determined,  through  a  required  medical 
evaluation,  that  there  is  an  adequate 
medical  explanation  for  the  failure  (see 
§  40.265(c)); 

(5)  Fail  to  undergo  an  additional 
medical  examination,  as  directed  by  the 
physician  conducting  the  evaluation  as 
part  of  the  insufficient  breath 
procedures  outlined  at  S  40.265(c);  or 

(6)  Fail  to  cooperate  with  any  part  of 
the  testing  process. 

(b)  As  an  employee,  if  you  refuse  to 
take  an  alcohol  test,  you  incur  the  same 
consequences  specified  under  DOT 
agency  regulations  for  a  violation  of 
those  DOT  agency  regulations. 

(c)  As  a  BAT  or  an  STT,  when  an 
employee  refuses  to  take  an  alcohol  test, 
you  must  terminate  the  portion  of  the 
testing  process  in  which  you  are 
involved,  document  the  refusal  on  the 
BATF.  and  inunediately  notify  the  DER 
by  any  means  (e.g..  telephone  or  secure 
facsimile  machine)  that  ensures  the 
refusal  notification  is  immediately 
received  by  the  DER. 

§  40.263  What  happens  when  an  employae 
is  unable  to  provide  an  adequate  amount  of 
saliva  for  an  alcohol  scrsening  test? 

(a)  As  the  STT.  you  must  take  the 
following  steps  if  an  employee  is  unable 
to  provide  sufficient  saliva  to  complete 
a  test  on  a  saliva  screening  device  (e.g.. 
the  employee  does  not  provide 
sufficient  saliva  to  activate  the  device). 

(1)  You  must  conduct  a  new  screening 
test  using  a  new  screening  device. 

(2)  If  the  employee  refuses  to 
complete  the  new  test,  you  must 
discontinue  testing,  note  the  fact  in  the 

■Remarks"  section  of  the  BATF,  and 
inunediately  notify  the  DER. 

(3)  If  the  employee  has  not  provided 
a  sufficient  amount  of  saliva  to  complete 


the  new  test,  you  must  note  the  fact  in 
the  "Remarks"  section  of  the  BATF  and 
immediately  notify  the  DER. 

(b)  As  the  DER.  when  the  STT  informs 
you  that  the  employee  has  not  provided 
a  sufficient  amount  of  saliva  (see 
paragraph  (a)(3)  of  this  section),  you 
must  immediately  arrange  to  administer 
an  alcohol  test  to  the  employee  using  an 
EBT  or  other  breath  testing  device. 

§  40.265    What  happens  when  an  employee 
is  unable  to  provide  a  sufficient  amount  of 
Iweath  for  an  alcohol  last? 

(a)  If  an  employee  docs  not  provide  a 
sufficient  amount  of  breath  to  permit  a 
valid  breath  test,  you  must  take  the 
steps  listed  in  this  section. 

(b)  As  the  BAT  or  STT.  you  must 
instruct  the  employee  to  attempt  again 
to  provide  a  sufficient  amount  of  breath. 

(1)  If  the  employee  refuses  to  make 
the  attempt,  you  must  discontinue  the 
test,  note  the  fact  in  the  "Remarks" 
section  of  the  BATF.  and  immediately 
notifv  the  DER. 

(2)  If  the  employee  again  attempts  and 
fails  to  provide  a  sufficient  amount  of 
breath,  you  must  note  the  fact  in  the 
"Remarks"  section  of  the  BATF  and 
immediately  notify  the  DER. 

(3)  If  you  are  usmg  an  EBT  that  has 
the  capability  of  operating  manually, 
you  may  attempt  to  conduct  the  test  in 
manual  mode. 

(4)  If  you  are  qualified  to  use  a  saliva 
ASD  and  you  are  in  the  screening  test 
stage,  you  may  change  to  a  saliva  ASD 
only  to  complete  the  screening  test. 

(c)  As  the  employer,  when  the  BAT  or 
STT  informs  you  that  the  employee  has 
not  provided  a  sufficient  amount  of 
breath  (see  paragraph  (b)(2)  of  this 
section),  you  must  direct  the  employee 
to  obtain,  within  five  working  days,  an 
evaluation  from  a  licen.sed  physician 
who  is  acceptable  to  you  concerning  the 
employee's  medical  ability  to  provide  a 
sufficient  amount  of  breath. 

(1)  You  are  required  to  provide  the 
physician  who  will  conduct  the 
evaluation  with  the  following 
information  and  instruction: 

(i)  That  the  employee  was  required  to 
take  a  DOT  breath  alcohol  test,  but  was 
unable  to  provide  a  sufficient  amount  of 
breath  to  complete  the  test; 

(ii)  The  consequences  of  the 
appropriate  DOT  agency  regulation  for 
refiising  to  lake  the  required  alcohol 
test; 

(iii)  That  the  physipan  must  provide 
you  with  a  written  statement  of  his  or 
her  conclusions;  and 

(iv)  That  the  physician,  in  his  or  her 
reasonable  medical  judgment,  must  base 
those  conclusions  on  one  of  the 
following  determinations: 

(A)  A  medical  condition  has,  or  with 
a  high  degree  of  probability  could  have. 
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precluded  the  employee  from  providing 
a  sufficient  amount  of  breath.  The 
physician  must  not  include  in  the 
written  statement  detailed  information 
oil  the  employee's  medical  condition.  In 
this  case,  the  test  is  canceled. 

(B)  There  is  not  an  adequate  basis  for 
determining  that  a  medical  condition 
has.  or  with  a  high  degree  of  probabilit\' 
could  have  precluded  the  employee 
from  providing  a  sufficient  amount  of 
breath.  This  constitutes  a  refusal  to  test. 

(C)  For  purposes  of  paragraphs 
(c)(l)(iv)(A)  and  (B)  of  this  section,  a 
medical  condition  includes  an 
ascertainable  physiological  Audition 
(e.g.,  a  respiratory  system  dysfunction) 
or  a  docimjented  pre-existing 
psychological  disorder,  but  does  not 
include  unsupported  assertions  of 
"situational  anxiety"  or 

hyperventilation. 

(2)  Upon  receipt  of  the  report  from  the 
examining  physician,  you  must 
immediately  inform  the  employee  and 
take  appropriate  action  based  upon  yoiu- 
DOT  agency  regulations. 

S  40.267    What  problems  always  cause  an 
alcohol  test  to  be  canceled? 

As  an  employer,  a  BAT.  or  an  STT. 
you  must  always  cancel  an  alcohol  test 
if  any  of  the  following  problems  occur. 
These  are  "fatal  flaws"  that  always 
cause  an  alcohol  test  to  be  canceled  and 
caimot  be  corrected: 

(a)  In  the  case  of  a  screening  test 
conducted  on  a  saliva  ASD: 

(1)  The  STT  reads  the  result  either 
sooner  than  or  later  than  the  time 
allotted  by  the  manufacturer  (see 
§40.24S(h)); 

(2)  The  device  does  not  activate  (see 
§40.245(e),  (0,  and(g));or 

(3)  The  device  is  used  for  a  test  after 
the  expiration  date  printed  on  its 
package  (see  S  40.245(a)). 

(b)  In  the  case  of  a  screening  or 
confirmation  test  conducted  on  an  EBT, 
the  sequential  test  number  or  alcohol 
concentration  displayed  on  the  EBT  is 
not  the  same  as  the  sequential  test 
number  or  alcohol  concentration  on  the 
printed  result  (see  §  40.253(c)). 

(c)  In  the  case  of  a  confirmation  test- 

(1)  The  BAT  conducts  the 
confirmation  test  before  the  end  of  the 
minimum  15-minute  waiting  period  (see 
540.251(a)(1)); 

(2)  The  BAT  does  not  conduct  an  air 
blank  before  the  confirmation  test  (see 
S  40.253(a)); 

(3)  There  is  not  a  0.00  result  on  the 
air  blank  conducted  before  the 
confirmation  test  (see  S40.253(al(l) 
and(2)); 

(4)  The  EBT  does  not  print  the  result 
(see  §40.253(11);  or 

(5)  The  next  external  calibration 
check  of  the  EBT  produces  a  result  that 
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differs  by  more  Uian  die  tolerance  stated 
in  the  QAP  from  die  knovra  value  of  the 
lest  standard.  In  this  case,  every  result 
of  0.02  or  above  obtained  on  the  EBT 
since  die  last  vaUd  external  calibration 
check  is  canceled  (see  §40.233(a)(l)  and 
(d)). 

S  40.269    What  problems  cause  an  alcohol 
test  to  Iw  canceled  unless  they  are 
corrsclsd? 

You  must  treat  an  alcohol  test  as 
canceled  if  any  of  the  following 
problems  occur,  unless  they  are 
corrected.  These  are  "correctable  flaws." 

(a)  The  BAT  or  STT  does  not  sign  die 
BATF  (see  §§  40.247(c)(2)  and 
40.255(a)(1)). 

(b)  The  BAT  or  STT  fails  to  note  in 
tile  remarks  section  of  the  BATF  dial  the 
employee  has  failed  or  refused  to  sign 
the  BATF  after  the  result  is  obtained 
(see  §§  40.247(b)(2)  and  40.255(a)(21). 

(c)  In  the  case  of  a  screening  lest  using 
an  ASD.  die  BAT  or  STT  fails  to  note 
in  the  remarks  section  of  the  BATF. 
whether  the  test  was  conducted  using  a 
saliva  or  non-evidential  breath  ASD  (see 
§  40.247(a)). 

(d)  The  BAT  or  STT  uses  a  non-IK)T 
form  for  the  te<il  (see  §  40.225(a)). 

§40.271    How  are  alcohol  testing  problems 
corrected? 


(a)  As  a  BAT  or  ,STT,  you  are 
responsible  for  completing  successfully 
an  alcohol  test  for  each  employee. 

(1)  If.  during  or  shortly  after  the 
testing  process,  you  become  aware  of 
any  event  dial  will  cause  die  lest  to  be 
canceled  (see  §  40.267).  you  must  ti^'  to 
correct  the  problem  promptly,  if 
practicable.  You  may  repeat  the  testing 
process  as  part  of  this  effort. 

(2)  If  repeating  the  testing  process  is 
necessary,  you  must  begin  a  new  test  as 
soon  as  possible.  You  must  use  a  new 
BATF.  a  new  sequential  test  number, 
and,  if  needed,  a  new  ASD  and/or  a  new 
EBT. 

(b)  If,  as  an  STT.  BAT.  employer  or 
other  service  agent  administering  the 
testing  process,  you  become  aware  of  a 
"correctable  flaw"  (see  §40,269)  diat 
has  not  already  been  corrected,  you 
must  lake  all  practicable  action  to 
correct  the  problem  so  that  the  lest  is 
not  canceled. 

(1)  If  the  problem  resulted  from  the 
omission  of  required  information,  you 
must,  as  the  person  responsible  for 
providing  that  information,  supply,  in 
writing,  the  missing  information  and  a 
signed  statement  that  it  is  tine  and 
accurate.  For  example,  suppose  you  are 
a  BAT  and  you  forgot  to  make  a  notation 
in  the  "Remarks"  section  of  the  BATF 
that  the  employee  refused  to  sign  the 
certification.  You  wotUd.  when  the 


problem  is  called  to  your  attention, 
supply  a  written  statemeni  that  the 
employee  refused  to  sign  the 
certification,  and  you  would  certify,  in 
writing,  that  your  statement  is  true  and 
accurate. 

(2 )  If  the  problem  is  the  use  of  a  non- 
DOT  form,  you  must,  as  the  person 
responsible  for  the  use  of  the  incorrect 
form,  certify  in  writing  that  the  incorrect 
form  contains  all  the  information 
needed  for  a  valid  DOT.  You  must  also 
proiide  a  written  statement  that  the 
incorrect  form  was  used  either  by 
mistake,  or  as  the  only  means  to 
conduct  a  lest  under  difficult 
circumstances  (e.g..  post-accident  test 
with  insufficient  time  to  obtain  the 
BATF),  and  the  steps  you  have  taken  to 
prevent  future  use  of  non-DOT  forms  for 
DOT  tests. 

§40.273    What  is  the  affKt  of  a  cancelM 
alcohol  test? 

(a)  A  canceled  alcohol  test  is  neither 
positive  nor  negative. 

(1)  As  an  employer,  you  must  not 
attach  to  a  canceled  tost  the 
consequences  of  a  test  result  that  is  0.02 
or  greater  (e.g..  removal  from  a  safety- 
sensitive  position). 

(2)  As  an  employer,  you  must  not  use 
a  canceled  test  for  die  purposes  of  a  test 
result  that  is  below  0.02  (e.g.,  in  die  case 
of  a  pre-employment,  retum-to-duty.  or 
follow-up  test  io  authorize  the  employee 
to  perform  safety-sensitive  fiinctions)! 

(b)  A  canceled  test  does  not  count 
toward  compliance  with  DOT 
requirements,  such  as  a  minimum 
random  testing  rate. 

§40J75    What  isThe  effect  of  procedural 
problems  that  are  not  sufficient  to  cancel  an 
alcohol  test? 

(a)  As  an  STT.  BAT.  employer  or 
other  service  agent  administering  the 
testing  process,  you  must  document  any 
errors  in  the  testing  process  of  which 
you  become  aware,  even  if  they  are  not 
"fatal  flaws"  or  "correctable  flaws" 
listed  in  diis  subpart.  Decisions  about 
the  ultimate  impact  of  these  errors  will 
be  determined  by  administrative  or  legal 
proceedings,  subject  to  die  limitation  of 
paragraph  (b)  of  diis  section. 

(b)  No  person  concerned  with  the 
testing  process  may  declare  a  test 
canceled  based  on  a  mistake  in  the 
process  that  does  not  have  a  significant 
adverse  effect  on  the  righl  of  the 
employee  to  a  fafr  and  accurate  test.  For 
example,  it  is  inconsistent  with  these 
regulations  to  cancel  a  test  based  on  a 
minor  administrative  mistake  (e.g..  the 
omission  of  the  employee  "s  middle 
initial.)  or  an  error  that  does  not  affect 
employee  protections  under  this  part. 

(c)  As  an  employer,  these  errors,  even 
though  not  sufficient  to  cancel  an 
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alcohol  test  result,  may  subject  you  to 
enforcement  action  under  DOT  agency 

regulation.s- 

§  40.277    Are  alcohol  tests  other  than 
saliva  or  breath  for  screening  and  breath  for 
contirmatlon  permitted  under  these 
regulations? 

No.  Other  types  of  alcohol  tests  (i.e., 
blood  and  urine)  are  not  authorized  for 
testing  done  under  this  part.  Only  saliva 
or  breath  for  screening  tests  and  breath 
for  confirmation  tests  are  permitted. 

Subpart  0 — Return-lo-duty  Process 
And  Role  of  Substance  Abuse 
Professionals  (SAPs) 

i  40.281    Who  Is  qualHisd  to  act  as  a  SAP? 

You  are  qualified  to  act  as  a  SAP  in 
DOT  drug  and  alcohol  testing  programs 
if  you  meet  each  of  the  following 
criteria: 

(a)  You  have  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol  and  controlled 
substances-related  disorders,  and: 

(1)  You  are  a  licensed  physician;  or 

(2)  You  are  a  licensed  or  certified 
social  worker;  or 

(3)  You  are  a  licensed  or  certified 
psychologist;  or 

(4)  You  are  a  licensed  or  certified 
employee  assistance  professional;  or 

(5)  You  are  a  drug  and  alcohol 
counselor  certified  by  the  National 
Association  of  Alcoholism  and  Drug 
Abuse  Counselors  Certification 
Commission  or  by  the  International 
Certification  Reciprocity  Consortium/ 
Alcohol  and  Other  Drug  Abuse. 

(b)  You  have  a  working  knowledge  of 
this  part,  the  current  "Substance  Abuse 
Professional  Procedures  Guidelines" 
and  the  DOT  agency  regulations 
applicable  to  the  employers  for  which 
you  evaluate  employees.  In  addition, 
you  are  cognizant  of  the  SAP  function 
as  it  relates  to  employer  interests  in 
safety-sensitive  duties.  (The  "Substance 
Abuse  Professional  Procedures 
Guidelines"  is  available  at  ODAPC. 
Department  of  Transportation.  400  7th 
Street,  SW.,  Room  10403,  Washington 
DC.  20590.) 

(c)  You  participate  in  and  document 
training  (e.g..  a  course)  at  least  once 
every  two  years  that  relates  directly  to 
the  SAP  responsibilities  of  the  DOT 
program,  or  self-certify  that  you  have  re- 
reviewed  and  understand  this  part  and 
applicable  DCJT  agency  regulations.  You 
must  maintain  these  records  for  two 
vears. 

(d)  If  you  were  a  SAP  prior  to 
[effective  date  of  the  final  regulation], 
you  must  meet  the  requirements  of 
paragraph  (c)  of  this  section  by  [date  six 
months  from  the  effective  date  of  the 
final  regulation).  If  you  become  a  SAP 


after  [effecitve  date  of  the  final 
regulation  I,  you  must  meet  the 
requirements  of  paragraph  (c)  of  this 
section  prior  to  acting  as  a  SAP. 

(e)  If  you  represent  a  certification 
organization  that  wants  DOT  to 
authorize  its  certified  drug  and  alcohol 
counselors  to  be  included  in  paragraph 
(a)(5)  of  this  section,  you  may  submit  a 
written  petition  to  tJOT  requesting  a 
review  of  your  petition  for  inclusion. 

(1)  You  must  obtain  the  National 
Commission  for  Certifying  Agencies 
(NCCA)  accreditation  as  a  prerequisite 
for  having  the  DOT  review  your 
petition. 

(2)  You  must  meet  the  minimimi 
requirements  at  Appendix  F  of  this  part 
as  a  prerequisite  for  having  the  DOT 
review  your  petition. 

(3)  If  you  are  a  certification 
organization  with  a  petition  already 
submitted  for  DOT  review,  you  must 
obtain  NCCA  accreditation  before  the 
review  can  continue. 

(4)  If  you  were  a  certification 
organization  listed  in  paragraph  (a)(5)  of 
this  section  prior  to  (effective  date  of  the 
final  regulation),  you  are  not  required  by 
DOT  to  have  NCCA  accreditation. 

$40,283    When  is  a  SAP  evaluation 
rsquirsd? 

(a)  When  an  employee  has  violated 
DOT  drug  and  alcohol  regulations,  the 
employee  cannot  again  perform  any 
DOT  safety-sensitive  duties  until  and 
unless  he  or  she  completes  the  SAP 
evaluation,  referral,  and  treatment 
process  set  forth  in  this  subpart  and  in 
applicable  DOT  agency  regulations.  (In 
some  cases.  DOT  agency  regulations 
may  prohibit  your  return  to  work  in 
safety-sensitive  functions.)  The  first  step 
in  this  process  is  to  be  evaluated  by  a 
SAP. 

(b)  For  purposes  of  this  subpart,  a 
verified  positive  DOT  drug  test  result,  a 
DOT  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
0.04  or  greater,  a  refusal  to  test,  or  any 
violation  of  the  prohibition  on  the  use 
of  alcohol  or  drugs  under  a  DOT  agency 
regtdation  constitutes  a  DOT  drug  and 
alcohol  regulation  violation. 

$40,285    What  Intormation  is  an  employer 
required  to  provide  concerning  SAP 
services  to  an  employee  who  has  a  DOT 
drug  and  alcohol  regulation  violation? 

As  an  employer,  you  must  provide  to 
each  employee  who  engages  in  a  DOT 
drug  and  alcohol  regulation  violation,  a 
listing  of  SAPs  readily  available  to  the 
employee,  with  names,  addresses,  and 
telephone  numbers.  You  cannot  charge 
the  employee  any  fee  for  compiling  or 
providing  this  list. 


$  40.287    Are  smptoyers  required  to 
provide  SAP  and  treatment  servlcss  to 
employees? 

(a)  A.S  an  employer,  you  are  not 
required  to  provide  a  SAP  evaluation  or 
any  subsequent  recommended 
education  or  treatment  for  an  employee 
who  has  violated  a  DOT  drug  and 
alcohol  regulation. 

(b)  However,  if  you  offer  that 
emplovee  an  opportunity  to  return  to  a 
DOT  safety-sensitive  duty  following  a 
violation,  then  before  the  employee 
again  performs  that  duty,  you  must  first 
ensure  that  the  employee  receives  an 
evaluation  by  a  SAP  suitable  to  you  and 
that  the  employee  successfully  complies 
with  the  SAP's  evaluation 
recommendations. 

(c)  As  an  employer,  you  must  ensure 
that  the  selected  SAP  is  qualified  to  do 
the  job,  and  is  aware  of  the  SAP  role  and 
function  as  it  relates  to  your  interests  in 
safety  sensitive  duties. 

(dj  You  must,  as  an  employer,  use  as 
a  SAP  only  someone  who  is 
knowledgeable  about  this  part,  the  DOT 
SAP  guidelines,  and  the  appropriate 
DOT  agency  regulation  under  which 
you  conduct  your  drug  and  alcohol 
program. 

(e)  SAP  and  treatment  payment 
matters  are  left  for  employers  and 
employees  to  decide  and  may  be 
governed  by  existing  management-labor 
agreements  and  insurance  coverage. 

$  40.289    What  is  the  role  of  the  SAP  In  the 
evaluation,  referral,  and  treatment  process 
of  an  employee  who  has  violated  the  DOT 
drug  and  alcohol  regulations? 
As  a  SAP,  you  are  charged  with: 

(a)  Making'a  face-to-face  clinical 
assessment  and  evaluation  to  determine 
what  assistance,  if  any.  is  needed  by  the 
employee  to  resolve  problems 
associated  with  alcohol  and/or  drug  use. 

(b)  Referring  the  employee  to  an 
appropriate  education  and/or  treatment 
program(s)  if  assistance  is  needed. 

(c)  Conducting  a  face-to-face  follow- 
up  evaluation  to  determine  if  the 
employee  has  actively  participated  in 
the  education  and/or  treatment  program 
and  has  demonstrated  successful 
compliance  with  the  initial  assessment 
and  evaluation  recommendations  (if 
assistance  was  needed). 

(d)  Providing  the  DER  with  a  follow- 
up  drug  and/ or  alcohol  testing  plan  for 
the  employee. 

$  40.291     Can  employees  who  are  referred 
for  SAP  evaluations  be  required  to  waive 
liability  with  regard  to  negligence  or 
malpractice  on  the  part  of  the  SAP? 

(a)  As  a  SAP.  you  must  not  ask  or 
require  an  employee  or  employer  to 
waive  liability  v«th  regard  to  negligence 
and/or  malpractice  related  to  the  SAP 
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evaluation,  referral,  treatment,  and 
follow-up  evaluation  processes,  nor 
indemnify  any  person  or  group  for  the 
negligence  of  others  in  the  SAP  pro<;ess. 
(b)  As  a  service  agent  or  service  agent 
representative,  you  must  not  ask  or 
require  an  employee  or  employer  to  sign 
any  form,  statement,  or  authorization 
with  regard  to  waiving  SAP  liability. 

S  40.293    What  is  the  SAP's  function  In 
conducting  the  initial  evaluation  of  an 
employee? 

As  a  SAP,  when  an  emplovee  comes 
to  you  following  a  DOT  drug"  and 
alcohol  regulation  violation,  vou  must 
accomplish  the  following: 

(a)  Provide  a  comprehensive  face-to- 
face  assessment  and  clinical  evaluation 
to  determine  if  the  employee  needs 
assistance  resolving  problems  associated 
with  alcohol  and/or  drug  use. 

(b)  If  you  find  the  employee  is  in  need 
of  assistance  as  a  result  of  your 
evaluation,  recommend  a  course  of 
education  and/or  U^atment  with  which 
the  employee  must  demonstrate 
successful  compliance  prior  to  retimiing 
to  DOT  safety-sensitive  duty. 

(1)  Appropriate  education  modalities 
may  include,  but  are  not  limited  to,  self- 
help  groups  (e.g.,  AlcohoUcs 
Anonymous)  and  community  lectures, 
where  attendance  can  be  independently 
verified,  and  bona  fide  drug  and  alcohol 
education  courses. 

(2)  Appropriate  treatment  modalities 
may  include,  but  are  not  limited  to,  in- 
patient hospitalization,  partial  in- 
patient treatment,  out-patient 
counseling  programs,  and  aftercare. 

(3)  You  must  provide  a  WTitten  report 
directly  to  the  DER  highlighting  your 
specific  recommendations  for  assistance 
(seeS40.311(c)). 

(c)  If  you  find  the  employee  needs  no 
assistance  as  a  result  of  your  evaluation, 
you  must  follow  the  instructions  for 
follow-up  testing  at  §  40.307(b).  and 
provide  a  written  report  (see 
§40.3n(d))  directly  to  the  DER.  You 
have  no  additional  responsibihUes  with 
regard  to  §§40.301.  40.303,  and 
40.311(c)  and  (e). 


S  40.295    Can  employees  or  employers 
seek  a  second  SAP  evaluation  if  they 
disagree  with  the  first  SAPs 
racommandatlons? 

(a)  As  an  employee  with  a  DOT  drug 
and  alcohol  regulation  violation,  when 
you  have  been  evaluated  by  a  SAP 
suitable  to  the  employer,  you  cannot 
seek  a  second  SAP's  evaluation  in  order 
to  obtain  another  recommendation. 

(b)  As  an  employer,  you  cannot  seek 
a  second  SAP's  evaluation  if  the 
employee  has  already  been  evaluated  by 
a  SAP  suitable  to  vou. 


S  40.297    Does  anyone  have  the  auttiority 
to  change  a  SAP's  Initial  assessment 
recommending  assistance? 

No  one  (e.g..  an  employer,  employee, 
a  managed-care  coordinator,  or  any 
service  agent  or  service  agent  network) 
has  the  authority  to  change,  append,  or 
modify  the  SAP's  evaluation 
recommendation  for  assistance.  This  is 
most  iraportani  in  cases  where  a  third 
party  wishes  to  lessen  or  downgrade  a 
SAP's  recommendation  bv  changing  the 
SAP's  evaluation  or  seeking  another 
SAP's  evaluation.  In  situations  where 
the  third  party  wishes  a  more  stringent 
recommendation,  the  same  basic 
principle  applies. 

S  40.299    What  is  the  SAPs  role  and  what 
are  the  limits  on  a  SAP  s  discretion  in 
referring  employees  for  treatment  and 
education? 

(a)  As  a  SAP,  upon  your 
determination  of  the  best 
recommendation  for  assistance,  you  will 
serve  as  a  referral  source  to  assist  the 
employee's  entry  into  a  h^atment  and/ 
or  education  program. 

(b)  To  prevent  the  appearance  of  a 
conflict  of  interest,  you  must  not  refer 
an  employee  requiring  assistance  lo 
your  private  practice  or  to  a  person  or 
organization  from  which  you  receive 
remuneration  or  lo  a  person  or 
organization  in  which  you  have  a 
financial  interest.  You  are  precluded 
from  making  referrals  to  entities  with 
which  you  are  financially  associated. 

(c)  There  are  fotir  exceptions  to  the 
prohibitions  contained  in  paragraph  (b) 
of  this  section.  You  may  refer  an 
employee  to  any  of  the  following 
providers  of  assistance,  regardless  of 
your  relationship  with  them: 

(1)  A  public  agency  (e.g.,  ti^alment 
facility)  operated  by  a  state,  county,  or 
municipality: 

(2)  The  employer  or  a  person  or 
organization  under  contract  to  the 
employer  to  provide  alcohol  or  drug 
tiTjatment  services  (e.g.,  the  employer's 
contracted  treatment  provider); 

(3)  The  sole  source  of  therapeutically 
appropriate  ti^aUnent  under  the 
employee's  health  insurance  program 
(e.g.,  the  single  substance  abuse  in- 
patient treatment  program  made 
available  by  the  employee's  insurance 
coverage  plan);  or 

(4)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
available  to  the  employee  (e.g.,  the  only 
appropriate  tinatment  "facility 
reasonably  located  within  the  general 
commuting  ansa). 

(d)  As  a  SAP,  you  must  maintain  a 
signed  statement  that  you  will  nol  make 
treatment  referrals  covered  under  this 
DOT  program  to  yourself  or  to  persons 


and  entities  with  which  you  are 
financially  associated.  The  statement 
will  remain  in  effect  and  be  maintained 
until  its  conditions  change,  at  which 
time  you  will  so  notify  the  employer  of 
the  change.  This  signed  statement  will 
be  made  available  for  review  bv 
employers. 

$  40.301     What  is  the  SAPs  function  in  the 
follow-up  evaluation  of  an  employee? 

(a)  As  a  SAP.  when  you  have 
proscribed  assistance  under  $40,293, 
you  must  re-evaluate  the  employee  to 
determine  if  the  employee  has 
successfully  carried  out  your  education 
and/or  treatment  recommendations. 

( 1 )  This  is  your  way  to  gauge  for  the 
employer  the  employee's  ability  to 
demonstrate  successful  compliance  with 
the  education  and/or  treatment  plan. 

(2)  Your  evaluation  may  serve  as  one 
of  the  reasons  the  employer  decides  to 
return  the  employee  to  safety-sensitive 
duty. 

(b)  As  the  SAP  making  the  follow-up 
evaluation  determination,  you  must: 


(1)  Confer  with  the  appropriate 
education  or  treatment  program 
professionals  where  the  employee  was 
referred; 

(2)  Conduct  a  face-lo-face  clinical 
interview  with  the  employee  lo 
determine  if  the  employee  demonstrates 
successful  compUance  with  your  initial 
evaluation  recommendations;  and 

(3)  Provide  a  written  report  directly  to 
the  DER  highlighting  your  cUnical 
determination  whether  the  employee 
has  demonstrated  successful 
compliance  with  your  initial  evaluation 
recommendation  "(see  140.311(e)). 

(c)  You  may  determine  that  an 
employee  has  successfully 
demonstrated  compliance  even  though 
the  individual  has  not  completed  the 
full  regimen  of  treatment  you 
recommended  or  needs  additional 
treatment  or  continuing  care.  For 
example,  if  the  employee  has 
successfully  completed  the  30-day  in- 
patient program  you  prescribed,  you 
may  make  a  "successful  completion" 
determination  even  though  you 
conclude  that  the  employee  has  nol 
completed  the  out-patient  counseling 
you  recommended  or  should  continue 
in  an  aftercare  program. 

(d)  As  a  SAP.  if  you  beheve,  as  a 
result  of  the  follow-up  evaluation,  the 
employee  has  not  demonstrated 
successful  comphance  with  your  initial 
recommendation,  you  must  postpone 
the  follow-up  evaluation  pending  the 
employee's  further  compliance  with  the 
education  and/or  treatment  plan. 
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§  40.303    What  happens  if  the  SAP  believes 
the  employee  needs  additional  treatment, 
aftercare,  or  support  group  services  even 
after  the  employee  returns  to  safety- 
sensitive  duties? 

(a)  As  a  SAP  who  believes  that  on- 
going services  are  needed  to  assist  an 
employee  to  maintain  sobriety  or 
abstinence  from  drug  use  upon 
returning  to  safety-sensitive  duties,  you 
must  clearly  state  what  services  are 
needed  as  part  of  the  follow-up 
evaluation  report  sent  directly  to  the 
DER(soe§40.3n(e)(10)). 

(b)  As  an  employer  receiving  this 
determination  from  the  SAP.  you  must, 
as  part  of  a  retum-to-work  agreement 
with  the  employee,  require  the 
employee  to  continue  to  participate  in 
recommended  on-going  services  alter 
returning  to  safety-sensitive  duties. 

(cj  As  an  employer,  you  must  monitor 
and  doctunent  the  employee's 
participation  in  on-going  services  aiier 
returning  to  safety-sensitive  duties. 

i  40.305    Must  an  employer  return  an 

employee  to  safety-sensitive  functions 
following  a  SAP  determination  that  the 
employee  demonstrated  successful 
compliance  iwith  the  SAP's 
recommendation? 

(a)  As  an  employer,  you  are  not 
obligated  under  DOT  regidations  to 
return  the  employee  to  safety-sensitive 
duties. 

(b)  The  employee's  demonstrating 
successful  compliance  with  prescribed 
education  and/or  treatment  as 
determined  by  the  SAP  and 
subsequently  testing  negative  on  the 
retum-to-duty  drug  and/or  alcohol  test 
are  not  guarantees  of  continued 
employment  or  of  return  to  work  in  a 
safety-sensitive  position.  They  are 
merely  preconditions  the  employee 
must  meet  in  order  to  be  considered  for 
reinstatement  into  safety-sensitive 
duties. 

(c)  As  a  SAP.  you  are  not  to  make  a 
"fitness  for  duty"  determination  as  part 

of  this  re-evaluation  unless  required  to 
do  so  under  an  applicable  DCf  agency 
regulation.  It  is  the  employer,  rather 
than  you.  who  must  decide  whether  to 
put  the  employee  back  to  work  in  a 
safety-sensitive  position. 

§  40  J07    What  Is  ttie  SAP's  function  in 
prescribing  ttw  employee's  follow-up  tssu? 

(a)  As  the  SAP,  when  you  have  made 
a  "successful  compliance" 
determination  regarding  the  employee 
during  the  follow-up  evaluation,  you 
must  then  determine  what  manner  of 
foUow-up  testing  (as  specified  in 
paragraph  (c)  of  this  section)  is  needed 
when  the  employee  returns  to  safety- 
sensitive  duties,  and  present  a  plan  for 


follow-up  testing  directly  to  the  DER 
(see§40.311(e)(9)). 

(b)  Under  specific  DOT  agency 
regulations,  you  must  determine  what 
maimer  of  follow-up  testing  (as 
specified  in  paragraph  (c)  of  this 
section)  is  needed  following  an  initial 
evaluation  when  you  have  concluded 
that  the  employee  needs  no  assistance 
and  present  a  plan  for  follow-up  testing 
direcUy  to  the  DER  (see  §  40.311(d)(6)). 

(c)  You  are  the  sole  determiner  of  the 
number  and  frequency  of  follow-up  tests 
and  whether  these  tests  will  be  for 
drugs,  alcohol,  or  both,  imless  otherwise 
directed  by  the  appropriate  DOT  agency 
regulation.  For  example,  if  the  employee 
had  a  positive  drug  test,  but  your 
evaluation  or  the  treatment  program 
professionals  determined  that  the 
employee  had  an  alcohol  problem  as 
well,  you  could  require  that  the 
employee  have  follow-up  tests  for  both 
drugs  and  alcohol. 

(d)  However,  you  must,  at  a 
minimum,  direct  that  the  employee  be 
subject  to  six  unannounced  follow-up 
tests  in  the  first  12  months  following  the 
employee's  return  to  safely-sensitive 
duties. 

(1)  You  may  require  a  greater  number 
of  tests  during  the  first  12-monlh  period 
(e.g.,  you  may  require  one  test  a  month 
during  the  12-month  period;  you  may 
require  two  tests  per  month  during  the 
first  6-month  period  and  one  test  per 
month  during  the  final  6-month  period). 

(2)  You  may  also  require  follow-up 
tests  during  the  48  months  following 
this  first  12-month  period. 

(3)  You  are  not  to  establish  the  actual 
dates  for  the  follow-up  tests  you 
prescribe.  The  decision  on  specific  dates 
to  test  is  up  to  the  employer. 

(e)  You  may  modify  the 
determinations  you  have  made 
concerning  follow-up  tests.  For 
example,  even  if  you  recommended 
follow-up  testing  beyond  the  first  12- 
months.  you  can  terminate  the  testing 
requirement  at  any  time  after  the  first 
year  of  testing. 

i  40.309    WfMt  are  the  employar't 
responsibilities  wfth  respect  to  the  SAP'S 
directions  tor  follow-up  tests? 

(a)  As  the  employer,  you  must  carry 
out  the  SAP's  follow-up  testing 
requirements.  You  may  not  allow  the 
employee  to  continue  to  perform  safety- 
sensitive  functions  unless  foUow-up 
testing  is  conducted  as  directed  by  the 
SAP. 

(b)  You  should  schedule  follow-up 
tests  on  dates  of  your  own  choosing,  but 
you  must  ensure  that  the  tests  are 
unannounced  with  to  discemable 
pattern  as  to  their  timing,  and  that  the 
employee  is  given  no  advance  notice. 


(c)  You  caimot  substitute  any  other 
tests  (e.g..  those  carried  out  under  the 
random  testing  program)  conducted  on 
the  employee  for  this  follow-up  testing 
requirement. 

(d)  You  cannot  count  a  follow-up  test 
that  has  been  canceled  as  a  completed 
lest.  A  canceled  follow-up  test  must  be 
recollected. 

1 40.31 1    Are  t»»re  any  special  Instructions 
regarding  SAP  reports  to  employers  and 
SAP  records? 

(a)  As  the  SAP  conducting  the 
required  evaluations,  you  must  send 
your  written  reports  in  writing  directly 
io  the  DER  and  not  to  a  third  party  or 
entity  for  forwarding  to  the  DER. 

(b)  As  an  employer,  you  must  ensure 
that  you  receive  SAP  written  reports 
directly  from  S/VPs  performing  the 
evaluation  and  that  no  third  party  or 
entity  forwarded  those  reports  to  you  or 
changed  the  SAP's  report  in  any  way. 

(c)  The  SAP's  written  report, 
following  an  initial  evaluation  that 
determines  that  assistance  is  needed  to 
address  the  employee's  drug  and/or 
alcohol  problems,  must  be  on  the  SAP's 
letterhead,  signed  by  the  SAP,  and  must 
contain  the  following  delineated  items: 

(1)  Employee's  name  and  SSN; 

(2)  Employer's  name  and  address; 

(3)  Reason  for  the  assessment; 

(4)  Date  of  the  assessment; 

(5)  SAP's  education  and/or  treatment 
recommendation:  and 

(6)  SAP's  telephone  number. 

(d)  The  SAP's  written  report, 
following  an  initial  evaluation  that 
determines  that  no  assistance  is  needed 
to  address  the  employee's  drug  and/or 
alcohol  problems,  must  be  on  the  SAP's 
letterhead,  signed  by  the  SAP.  and  must 
contain  the  following  delineated  items: 

(1)  Employee's  name  and  SSN; 

(2)  Employer's  name  and  address; 

(3)  Reason  for  the  assessment: 

(4)  Date  of  the  assessment; 

(5)  SAP's  reasons  for  determining  that 
no  assistance  is  needed; 

(6)  Follow-up  testing  plan  (if  required 
or  authorized  by  the  appropriate  DOT 
agency  regulation);  and 

(7)  SAP's  telephone  number. 

(e)  The  SAP's  written  report 
concerning  the  follow-up  evaluation 
that  determines  the  employee  has 
demonstrated  successful  compliance, 
must  be  on  the  SAP's  letterhead,  signed 
by  the  SAP,  and  must  contain  the 
following  delineated  items: 

(1)  Employee's  name  and  SSN; 

(2)  Employer's  name  and  address; 

(3)  Reasoii  for  the  initial  assessment; 

(4)  Date  of  the  initial  assessment  and 
synopsis  of  the  treatment  plan; 

(5)  Name  of  practice(s)  or  service(s) 
providing  the  recommended  education 
and/or  tiaatment; 


(6)  Inclusive  dates  of  employee's 
program  participation; 

(7)  Clinical  characterization  of 
employee's  program  participation; 

(8)  SAP'.'i  clinical  determination  as  to 
whether  the  employee  has  demonstrated 
successful  compliance: 

(9)  Follow-up  testing  plan; 

(10)  Employee's  continuing  care 
needs  with  specific  treatment,  aftercare, 
and/or  support  group  sBr\ices 
recommendations;  and 

(11)  SAP's  telephone  number. 
(1)  As  a  SAP,  you  must  provide  these 

written  reports  directly  lo  the  employee 
if  the  employee  has  no  current  employer 
and  to  the  gaining  DOT  regulated 
employer  in  the  event  the  employee 
obtains  another  transportation  industr>' 
safely-sensitive  position. 

(g)  As  a  SAP,  you  are  to  maintain 
copies  of  your  reports  lo  employers  for 
5  years,  and  your  employee  clinical 
records  in  accordance  with  Federal, 
state,  and  local  laws  regarding  record 
maintenance,  confidentiality,  and 
release  of  information. 

(h)  As  an  employer,  you  must 
maintain  your  reports  from  SAPs  for  5 
years. 

5  40.31 3    Where  is  other  information  on 
SAP  functions  found  in  this  regulation? 

You  can  find  other  information  on  the 
role  and  functions  of  SAPs  in  the 
following  sections  of  this  part: 

§40  1 — application  tu  SAP-^  oi  regulalion 

coverage. 
§40.3 — definition. 
§40.347— senice  agenl  assistanre  wiOi  SAP- 

roquired  follow-up  testing. 
§40.353 — transnu's.sion  of  S,\P  ruports. 

Subpart  P— Confidentiality  and 
Release  of  Information 

§  40.321    Whet  Is  the  general  confidentiality 
rule  for  drug  and  alcohol  test  information'' 
Except  as  otherwise  provided  in  this 
subpart,  as  a  service  agent  or  employer 
participating  in  the  DOT  drug  or  alcohol 
testing  process,  you  are  prohibited  from 
releasing  individual  test  results  or 
medical  information  about  an  employee 
to  third  parties  without  the  employee's 
.-.pecific  written  consent. 

(a)  A  "third  party"  is  any  person  or 
organization  to  whom  other  subparts  of 
this  regulation  do  not  explicitly 
authorize  or  require  the  transmission  of 
information  in  the  coiu-se  of  the  drug  or 
alcohol  testing  process. 

(b)  "Specific  written  consent"  means 
a  statement  signed  by  the  employee  that 
he  or  she  agrees  to  the  release  of  a 
particular  piece  of  information  lo  a 
particular,  explicitly  identified,  person 
or  organization  at  a  particular  time. 
"Blanket  releases. "  in  which  an 
employee  agrees  to  a  release  of  a 
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category"  of  information  (eg  ,  all  tesi 
results)  or  to  release  information  to  a 
category  of  parties  (e.g..  other  employers 
who  are  members  of  a  consortium, 
companies  to  which  the  employee  may 
apply  for  employment)  are  not 
permitted  under  this  part. 

§  40.323    Can  program  participants  release 
drug  or  alcohol  test  Information  in 
connection  with  legal  proceedings? 

(a)  As  an  employer,  you  may  release 
information  pertaining  lo  an  employee's 
drug  or  alcohol  test  without  the 
employee's  consent  in  certain  legal 
proceedings. 

(1)  These  proceedings  include  a 
lawsuit  (e.g..  a  wrongftil  discharge 
action),  grievance  (e.g..  an  arbitration 
concerning  disciplinary  action  taken  by 
the  employer),  or  administrative 
proceeding  (e.g..  an  unemployment 
compensation  hearing)  brought  by.  or  on 
behalf  of.  an  employee  and  resulting 
from  a  positive  DOt  drug  or  alcohol 
test 

(2)  In  such  a  proceeding,  you  may 
release  the  information  to  the 
decisionmaker  in  the  proceeding  (e.g.. 
the  court  in  a  lawsuit,  the  arbitrator  in 
a  grievance).  You  may  release  the 
information  only  with  a  binding 
stipulation  that  "the  party  lo  whom  it  is 
released  will  not  release  it  to  additional 
parties. 

(b)  If  you  are  a  ser\'ice  agent,  you  may 
release  information  pertaining  to  an 
employee's  drug  or  alcohol  lest  without 
the  employee's  con.sent  to  the  employer 
who  directed  that  the  lest  occur  so  that 
the  employer  can  introduce  it  in  such  a 
proceeding  or  directly  lo  the  decision 
maker  in  the  proceeding. 

§40.325    May  service  agents  transfer  drug 
or  alcohol  lest  information  to  one  anoUter? 


(a)  As  a  service  agent  authorized  lo 
maintain  drug  and/or  alcohol  test 
results  and  you  are  no  longer  providing 
senices  with  respect  to  an  employer, 
you  may  transfer  that  employer's 
records  to  your  successor  without 
obtaining  each  employee's  consent.  For 
example,  if  Employer  X  is  replacing  Dr 
A  with  Dr,  B  as  its  MRO,  Dr.  A  may 
transfer  drug  testing  records  of 
Employer  X's  employees  to  Dr.  B 
without  getting  the  employees'  consent. 

fb|  The  service  agenl  must  use  the 
provisions  of  §40.335  in  determining 
which  records  to  Uanijfer  and  the  time 
period  that  must  be  covered. 

(c)  Records  that  are  not  transferred 
must  be  maintained  for  the  employer  in 
accordance  with  the  provisions  of 
section  §  40.335. 


§  40.327    When  may  the  MRO  release 
medical  information  gathered  in  the 
verification  process? 

(a)  As  the  MRO.  you  must  warn  an 
employee  who  has  a  confirmed  positive 
test  that  you  may  provide  medical 
information  the  employee  gives  you  in 
the  verification  process  lo  other  persons 
specified  in  this  section,  without  the 
employees  consent. 

(1 )  YouTnust  give  this  warning  to  Iho 
employee  before  oblaining  any  medical 
information  as  part  of  the  verification 
process. 

(2)  For  purposes  of  this  section, 
medical  information  includes 
information  on  medications  or  other 
substances  the  employee  reports  using 
or  medical  conditions  the  employee 
reports  having. 

(3)  The  only  other  persons  to  whom 
you  may  pronde  such  information  are 
the  employer,  a  physician  responsible 
for  determining  the  medical 
qualifications  of  the  employee  under  an 
applicable  [XDT  agency  safety 
regulation,  a  DOT  agency,  the  National 
Transportation  Safety  Board  in  the 
course  of  an  accident  investigation,  or 
another  employer  who  would  receive  a 
positive  lest  result  under  §40.329. 

(b)  As  the  MRO.  you  may  provide 
medical  information  to  third  parties 
without  the  employee  s  consent  only  if 
you  determine,  in  your  reasonable 
medical  judgment,  that; 

(1)  The  information  is  likely  lo  result 
in  the  employee  being  determined  to  be 
medically  unqualified  under  an 
applicable  DOT  agency  regulation:  or 

(2)  The  information  indicates  that 
continued  performance  by  the  employee 
of  his  or  her  safelv  -sensitive  function  is 
likely  lo  pose  a  significant  safety  risk. 

(c)  As  the  MRO.  before  informing  an\ 
tliird  party  about  any  medication  the 
employee  is  using  pursuant  to  a 
prescription  legally  valid  under  the 
Controlled  Substances  Act,  you  should, 
if  the  employee  consents,  contact  the 
prescribing  physician  lo  determine  if 
the  medication  can  be  changed  to  one 
that  does  not  make  the  employee 
medically  unqualified  or  does  not  pose 
a  significant  safety  risk. 

§  40.329  May  an  MRO  provide  information 
about  a  positive  drug  test  result  to  another 
employer? 

(a)  Except  as  otherwise  provided  in 
this  section,  as  an  MRO  you  must 
provide  the  results  of  a  verified  drug 
positive  lest  result  only  to  theemplover 
who  required  that  particular  test  lo  be 
conducted. 

(b)  If  you  have  personal  knowledge 
that  an  employee  whose  drug  test  result 
you  have  I'erified  positive  is  also 
employed  or  is  seeking  employment  in 


69130 


Federal  Register  /  Vol.  64.  No.  236  /  Thursday ■  December  9.  1999  /  Proposed  Rules  


a  safetv-sensitive  position  for  another 
employer  subject  to  a  DOT  agency's 
drug  testing  regulations,  you  must  notify 
the  other  employer  of  the  positive  drug 
test  result  if  you  meet  all  of  the 
following  conditions: 

(1)  You  also  personally  are  the  current 
MRO.  perform  DOT-required  physical 
examinations,  function  as  the  Aviation 
Medical  Examiner,  or  function  as  the 
Medical  Examiner  conducting  medical 
qualification  physicals  in  the 
transportation  industry  for  the  other 
employer. 

(2)  Your  knowledge  that  the  employee 
works  for  the  other  employer  was 
obtained  in  one  of  these  capacities  or 
through  your  review  of  the  result  of  a 
drag  test  mandated  by  a  DOT  agency 
regulation; 

(3)  You  have  affirmed  that  the 
employee  is  currently  employed  by  the 
other  employer  in  a  safety-sensitive 
position  subject  to  drug  testing  under  a 
DOT  agency  regulation:  and 

(4)  You  have  informed  the  employee 
at  the  beginning  of  the  verification 
process  that  a  verified  positive  test 
result  may  be  shared  with  other 
employers  for  whom  the  employee  is 
performing,  or  is  seeking  employment  to 
perform,  safety-sensitive  functions 
subject  to  drug  testing  under  a  DOT 
agency  regulation. 

(c)  The  only  party  to  whom  you  are 
authorized  to  convey  this  information  is 
the  other  employer  itself.  You  must  not 
convey  the  information  to  or  through  a 
service  agent  who  performs  drug  testing 
services  for  the  other  employer. 

(d)  In  notifying  the  other  employer, 
you  must  follow  the  same  procedures  as 
you  follow  in  notifying  any  employer  of 
a  drug  test  result.  In  doing  so,  you  must 
notify  the  other  employer  to 
immediately  remove  the  employee  from 
performing  safety-sensitive  fimctions. 
You  must  also  inform  the  other 
employer  if  the  employee  requests  a  test 
of  a  split  specimen,  cautioning  the  other 
employer  not  to  take  irrevocable 
personnel  action  until  the  result  of  the 
test  of  the  split  specimen  is  knovra.  You 
must  also  provide  to  the  other  employer 
the  results  of  the  te-sl  of  the  split 
specimen. 

Example  to  §  40.329:  Employer  1  sends  in 
Employw  X  for  a  random  drug  test.  You 
verif\'  the  result  positive.  You  also  act  aR  the 
.VIRCi  for  Employer  2.  which  Is  subject  to 
DOT  drug  testing  regulations-  In  that 
capacity,  vou  have  learned  that  Employee  X 
also  performs  DOT  safety  sensitive  functions 
for  Employer  2.  You  must  inform  Employer 
2  about  the  positive  test  result.  You  do  not 
need  to  obtain  the  employee's  consent  to  do 
so.  Employer  2  has  the  same  obligation  as 
Employer  1  after  receiving  this  information. 
That  is.  both  employers  must  remove 
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Employee  X  from  Uie  performance  of  safety- 
sensitive  functions. 

f  40.331    Wlurt  Information  must 
laboratorle*  and  other  service  agents 
release  to  employees? 

(aj  As  a  service  agent  you  must 
provide,  within  10  business  days  of 
receiving  a  written  request  from  an 
employee,  copies  of  any  records 
pertaining  to  the  employees  use  of 
alcohol  and/or  drugs,  including  records 
of  the  employee's  DOT-mandated  drug 
and/or  alcohol  tests.  You  may  charge  no 
more  ihan  the  cost  of  preparation  and 
renroduction  for  copies  of  these  records. 

(b)  As  a  laboratory,  you  must  also 
provide,  within  10  business  days  of 
receiving  a  written  request  from  an 
employee,  and  made  through  the  MRO. 
the  records  relating  to  the  results  of  any 
relevant  HHS  certification,  review,  or 
revocation-of-certification  (i.e..  Federal 
Register  Notice  listing  current 
laboratories).  You  may  charge  no  more 
than  the  cost  of  preparation  and 
reproduction  for  copies  of  these  records. 

(c)  As  a  laboratory,  you  must  also 
provide,  within  10  business  days  of 
receiving  a  written  request  from  an 
employee,  and  made  through  the  MRO, 
the  recordis  relating  to  the  results  of  the 
employee's  drug  test  (i.e.,  laboratory 
report  and  data  package).  You  may 
charge  no  more  than  the  cost  of 
preparation  and  reproduction  for  copies 
of  these  records. 

$  40.333    To  what  additional  parties  must 
employers  and  service  agents  release 
inlonnation? 

As  an  employer  or  service  agent  you 
must  release  iiiformation  under  the 
following  circumstances: 

(a)  If  you  receive  a  specific,  written 
consent  from  an  employee  authorizing 
the  release  of  information  about  that 
employee's  drug  or  alcohol  tests  to  an 
identified  person,  you  must  provide  the 
information  to  the  identified  person.  For 
example,  as  an  employer,  when  you 
receive  a  written  request  from  someone 
who  worked  for  you  to  provide 
information  to  a  subsequent  employer, 
vou  must  do  so.  In  providing  the 
information,  you  must  comply  with  the 
terms  of  the  employee's  consent. 

(b)  Upon  request' and  as  required  by 
DOT  agency  regulations,  employers 
must  provide  to  DOT  agencies  the 
following: 

(1 )  Access  to  your  facilities  used  for 
this  part  and  DOT  agency  drug  and 
al(X)hol  program  fimctions. 

(2)  All  written,  printed,  and 
computer-based  drug  and  alcohol 
program  records  and  reports  (including 
copies  of  name-specific  records  or 
reports),  files,  materials,  data, 
documentsydoaunentalion.  agreements. 


contracts,  policies,  and  statements  that 
are  required  by  this  part  and  DOT 
agency  regulations. 

(c)  Upon  request  and  as  required  by 
DOT  agency  regulations,  service  agents 
must  provide  to  DOT  agencies  the 
following: 

(1)  Access  to  your  facilities  used  for 
this  part  and  DOT  agency  drug  and 
alcohol  program  functions. 

(2)  All  written,  printed,  and 
computer-based  drug  and  alcohol 
program  records  and  reports  (including 
copies  of  name-specific  records  or 
reports),  files,  materials,  data, 
documents/dociunentation.  agreements, 
contracts,  policies,  and  statements  that 
are  required  by  this  part  and  DOT 
agency  regulations. 

(d)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  you  must 
provide  information  concerning  post- 
accident  tests  administered  after  the 
accident. 

(e)  As  a  laboratory  you  must  not 
release  or  provide  a  specimen  or  an 
aliquot  of  a  specimen  to  a  requesting 
party,  without  first  obtaining  written 
consent  6t)m  a  DOT  agency.  You  are 
permitted  to  release  a  specimen  or  an 
aliquot  of  a  specimen  if  you  are 
presented  with  a  court  order  to  do  so 
from  a  court  vyith  proper  and  legal 
jurisdiction. 

$  40.335    What  records  must  employers 
keep? 

(a)  As  an  employer,  you  must  keep  the 
following  records  for  the  following 
periods  of  time: 

(1)  You  must  keep  the  following 
records  for  five  years: 

(i)  Records  of  employee  alcohol  test 
results  indicating  an  alcohol 
concentration  of  0.02  or  greater; 

(ii)  Records  of  employee  verified 
positive  drug  test  results; 

(iii)  Documentation  of  refusals  to  take 
required  alcohol  and/or  drug  tests; 

(iv)  SAP  reports; 

(v)  Calibration  documentation  for 
EBTs; 

(vi)  Records  related  to  the 
administration  of  the  alcohol  and  drug 
testing  programs;  and 

(vii)  All  follow-up  tests  and  schedules 
for  follow-up  tests. 

(2)  You  must  keep  records  related  to 
the  alcohol  and  drug  testing  process, 
records  of  the  inspection  and 
maintenance  (but  not  calibration)  of 
EBTs.  for  two  years. 

(3)  You  must  keep  records  of  negative 
and  canceled  drug  test  results  and 
alcohol  test  results  with  a  concentration 
of  less  than  0.02  for  one  year. 

(4)  You  must  keep  records  related  to 
the  education  and  training  of  applicable 


service  agents,  supervisors,  and 
employees  as  long  as  the  individual 
performs  the  functions  which  require 
the  training  and  for  two  years  after  he 
or  she  ceases  to  perform  those  functions. 

(5)  You  must  keep  signed  statements 
of  any  agreements  with  service  agents  as 
long  as  the  organization  or  individual 
performs  functions  under  the  DOT  drug 
and  alcohol  testing  program  and  for  two 
years  after  it  ceases  doing  so. 

(b)  You  do  not  have  to  keep  records 
related  to  a  program  requirement  that 
does  not  apply  to  you  [e.g..  a  maritime 
employer  who  does  not  have  a  DOT- 
mandated  alcohol  testing  program  need 
not  maintain  alcohol  testing  records). 

(c)  You  must  maintain  the  records  in 
a  secure  location  with  controlled  access. 

(d)  A  service  agent  may  maintain 
these  records  for  you.  However,  you 
must  ensure  that  you  can  produce  these 
records,  at  your  principal  place  of 
business,  in  the  time  required  by  the 
IX3T  agency.  For  example,  as  a  motor 
carrier,  when  an  FMCSA  inspector 
requests  your  records,  you  must  make 
sure  that  you  can  provide  them  within 
two  working  days. 

Subpart  O— Roles  And 
Responsibilities  o(  Service  Agents 

$40,341    Can  an  employer  use  a  service 
agent  to  meet  DOT  drug  and  alcohol  testing 
requirements? 

(a)  Yes.  As  an  employer,  you  may  use 
a  service  agent  to  perform  the  tasks 
needed  to  comply  with  DOT  agency 
drug  and  alcohol  testing  regulations. 

(b)  As  an  employer,  you  are 
responsible  for  ensuririg  that  the  service 
agent  you  use  performs  these  tasks  in 
accordance  with  DOT  agency 
regulations. 

(c)  If  a  consortium,  third-party 
administrator,  or  other  service  agent 
fails  to  comply  with  DOT  agency 
regulations,  you  as  the  employer  are 
responsible  for  the  noncompliance.  A 
DOT  agency  can  subject  you  to 
sanctions  for  the  noncompliance  of  a 
consortium,  third-party  administrator, 
or  any  other  service  agent  who  works  for 
you. 
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$40,343    May  service  agents  Impose 
requirements  on  employers  that  DOT 
agency  regulations  do  not  authorize? 
As  a  service  agent,  you  must  not 
impose  conditions  or  requirements  on 
employers  that  DOT  regtilations  do  not 
authorize.  For  example,  as  a  consortium 
or  third-party  administrator  serving 
employers  in  the  pipeline  industry,  you 
may  not  require  employers  to  have 
provisions  in  their  plaiis  that  RSPA 
regulations  do  not  require. 


S  40.345    tf ,  as  a  service  agent,  you  fail  to 
compty  with  DOT  ragulatlons,  can 
employers  use  your  services? 

(a)  As  a  service  agent,  employers  are 
not  permitted  to  use  your  services  if.  in 
providing  these  services,  you  fail  to 
comply  with  DOT  drug  aiid  alcohol 
testing  requirements. 

(b)  If  you  do  not  comply,  you  are 
subject  to  proceedings  under  Subpart  R 
of  this  part  that  can  result  in  a  directive 
to  employers  not  to  use  your  services. 

$  40.347    What  tuncttona  can  service 
agents  perform  with  respect  to  selection  for 
tasting? 

As  a  service  agent,  you  mav  perform 
the  following  functions  for  employers 
concerning  random  selection  and  other 
selections  for  testing. 

(a)  You  may  operate  random  testing 
programs  for  employers  and  may  assist 
(e.g..  contracting  with  labs  or  collectors, 
conducting  collections)  employers  with 
other  types  of  testing  (e.g..  pre- 
emplojTnent.  post-accident,  reasonable 
suspicion,  retum-to-duty.  and  follow- 
up). 

(b)  You  may  combine  employees  from 
more  than  one  employer  or  one 
transportation  industry  in  a  random 
pool  if  permitted  by  individual  DOT 
agency  regulations. 

(1)  If  you  combine  employees  &t)m 
more  than  one  transportation  industry, 
you  must  ensure  that  the  random  testing 
rate  is  at  least  equal  to  the  highest  rate 
required  by  each  DOT  agency. 

(2)  Employees  not  covered  by  DOT 
agency  regulations  may  not  be  part  of 
the  same  random  pool  with  DOT 
covered  employees. 

(c)  You  may  assist  employers  in 
ensuring  that  follow-up  testing  is 
conducted  in  accordance  with  the 
schedule  established  by  the  SAP  or 
MRO.  However,  you  may  not  randomly 
select  employees  bom  a"follow-up 
pool"  for  follow-up  testing. 


$40,349    What  requirements  must  a 
service  agent  Implement  concerning  the 
use  and  confidentiality  of  Information? 
As  a  service  agent,  the  following 
requirements  apply  to  you  with  respect 
to  the  use  and  confidentiality  of 
information. 

(a)  You  may  receive  confidential 
information  about  employees  [e.g.. 
individual  test  results)  from  an 
employer  without  the  employees' 
written  consent.  You  must  follow  the 
same  confidentiality  regulations  as  the 
employer  with  respect  to  the  use  and 
release  of  this  information. 

(b)  You  may  receive  and  maintain  all 
recordi  concerning  DOT  drug  and 
alcohol  testing  programs,  including 
individual  test  results,  both  positive  and 


negaUve,  as  well  as  SAP  follow-up 
summary  reports  to  employers. 

(c)  Where  DOT  agency  regulations 
require  employers  to  keep  certain 
information  in  their  own  files  [e.g..  for 
purposes  of  review  during  inspections), 
employers  must  do  so,  but  vou  may  also 
maintain  copies  of  these  records  at  the 
employer's  direction. 

(d)  You  may  maintain  information 
needed  for  operating  a  drug/alcohol 
program  (e.g  .  names  of  employees  in 
random  pools,  random  selection  lists, 
copies  of  notices  to  employers  of 
selected  employees)  on  behalf  of  an 
employer. 

(e)  If  you  are  either  conducting  or 
arranging  for  drug  testing,  the 
employer's  copy  of  the  CCF  mav  pass 
through  you  to  provide  notice  so  that 
you  know  the  employee's  specimen  has 
been  collected.  You  must  ensure  that 
the  doctmient  is  forwarded  immediately 
to  the  actual  employer 

(fl  You  must  follow  all  confidentiality 
and  records  retention  requirements 
applicable  to  employers. 

(g)  You  may  not  provide  individual 
test  results  or  other  confidential 
information  to  another  employer 
without  a  specific,  written  consent  from 
the  employee.  For  example,  suppose 
you  are  a  consortium  that  has  employers 
X  and  Y  as  members.  Employee  Jones 
works  for  X.  and  has  a  drug  or  alcohol 
test  result  maintained  for  X  by  you. 
Jones  wants  to  change  jobs  and  work  for 
Y.  You  may  not  inform  Y  of  the  result 
of  a  test  conducted  for  X  without 
obtaining  specific,  written  consent  from 
Jones.  Likewise,  you  may  not  provide 
this  information  to  Z.  who  is  not  a 
consortium  member,  without  this 
consent. 

(h)  You  may  not  use  blanket  consent 
forms  authorizing  the  release  of 
employee  testing  information. 

(i)  You  must  establish  adequate 
confidentiality  and  security  meajsures  to 
ensure  that  confidential  employee 
records  are  not  available  to 
unauthorized  persons.  This  includes 
protecting  the  physical  security  of 
records,  access  controls,  and  computer 
security  measures  to  safeguard 
confidential  data  in  electronic  data 
bases. 

(j)  You  must  permit  DOT  agenc)' 
access  to  all  facilities,  files,  records,  and 
documents  used  in  complying  with 
DOT  agency  drug  and  alcohol  testing 
regulations. 

$40,351  What  principles  govern  the 
interaction  tietwsen  MROs  and  other 
service  agents? 

.\.s  a  service  agent,  the  following 
principles  govern  your  interaction  with 
MROs: 
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(a)  As  a  service  agent  you  may 
provide  MRO  ser\'ices  to  employers, 
directly  or  through  contract,  if  you 
ensure  that  the  provisions  of 
§§  40.101(a)  and  40.125(a)  are  met. 

(b)  If  you  employ  or  contract  for  an 
MRO,  the  MRO  must  perform  duties 
independently  and  confidentially. 
When  you  have  a  relationship  with  an 
MRO.  you  must  structure  the 
relationship  in  ivriting  (e.g..  through  a 
contract)  to  ensure  that  this 
independence  and  confidentiality  are 
not  compromised.  Specific  means 
(including  both  physical  and 
operational  measures,  as  appropriate)  to 
separate  MRO  functions  and  other 
service  agent  functions  are  essential. 

(c)  Only  your  staff  who  are  actually 
under  the  day-to-day  supervision  and 
control  of  an  MRO  with  respect  to  MRO 
functions  may  perform  these  functions. 
This  does  not  mean  that  those  staff  may 
not  perform  other  functions  at  other 
times.  However,  the  designation  of  your 
staff  to  perform  MRO  functions  imder 
MRO  supervision  must  be  limited  and 
not  used  as  a  subterfuge  to  circumvent 
confidentiality  and  other  requirements 
of  this  part  and  DOT  agency  regulations. 
You  must  ensure  that  MRO  staff  operate 
under  controls  sufficient  to  ensure  that 
the  independence  and  confidentiality  of 
the  MRO  process  are  not  compromised. 

(d)  You  may  not  act  as  an 
mtBrmediar>'  in  the  transmission  of 
individual  drug  test  results  from  the 
laboratory'  to  the  MRO.  That  is.  the 
laboratory  may  not  send  results  to  you. 
with  you  in  turn  sending  them  to  the 
MRO.  For  example,  a  practice  in  which 
results  are  transmitted  from  a  laboratory 
to  your  computer  system,  and  then 
assigned  to  an  available  MRO.  is  not 
permitted. 

(e)  You  may  not  act  as  an 
intermediary  in  the  transmission  of 
negative  and  verified  positive  test 
results  from  the  MRO  to  the  actual 
employer  That  is.  the  MRO  may  not 
send  these  results  to  you.  with  you  in 
turn  sending  them  to  the  actual 
employer.  However,  you  may  maintain 
individual  test  results  after  they  are  sent 
to  the  DER.  and  the  MRO  may  transmit 
such  results  to  you  simultaneously  with 
sending  them  to  the  DER. 

(f)  In  exception  to  paragraph  (e)  of  this 
section,  you  may  receive  positive  results 
directly  from  the  MRO.  if  you  are 
authorized  by  a  DOT  agency's  regulation 
to  do  so. 

(g)  Like  other  MROs.  an  MRO  whom 
your  service  agent  employs  or  contracts 
with  must  personally  conduct 
verification  interviews  with  employees 
who  have  tested  positive  and  must 
personally  make  the  decision 
concerning  whether  to  verify  a  test  as 


positive  or  negative.  Your  staff  caimot 
perform  these  functions. 

$  40  JS3    What  ottiar  limitations  apply  to 
the  acUviUu  of  safvics  agents? 

As  a  service  agent,  you  are  subject  to 
the  following  limitations  on  your 
activities  in  the  IK3T  drug  and  alcohol 
testing  program. 

(a)  You  may  not  act  as  an 
intermediary  in  the  transmission  of 
individual  positive  alcohol  test  results 
from  the  BAT  to  the  actual  employer. 
That  is,  the  BAT  may  not  send  sucii 
results  to  you.  with  you  in  turn  sending 
them  to  the  actual  employer.  However, 
you  may  maintain  individual  test  results 
after  they  are  sent  to  the  DER,  and  the 
BAT  may  transmit  such  results  to  you 
simultaneously  with  sending  them  to 
the  DER. 

(b)  You  may  not  act  as  an 
intermediary  in  the  transmission  of 
individual  SAP  reports  to  the  actual 
employer.  That  is.  the  SAP  may  not 
send  such  reports  to  you.  with  you  in 
turn  sending  them  to  the  actual 
employer.  However,  you  may  maintain 
individual  SAP  sununary  reports  and 
follow-up  testing  plans  after  they  are 
sent  to  the  DER.  and  the  SAP  may 
transmit  such  reports  to  you 
simultaneously  with  sending  theiu  to 
the  DER 

(c)  You  cannot  make  decisions  to  test 
an  employee  based  upon  reasonable 
suspicion,  post-accident,  retum-to-duty. 
and  follow-up  determination  criteria. 
These  are  non-delegable  duties  of  the 
actual  employer.  You  may.  however, 
provide  advice  and  information  to 
employers  regarding  these  testing  issues 
and  schedule  required  testing. 

(d)  You  caimot  make  a  determination 
that  an  employee  has  refused  a  drug  or 
alcohol  test.  TTiis  is  a  non-delegable 
duty  of  the  actual  employer.  You  may, 
however,  provide  advice  and 
information  to  employers  regarding 
refusal-to-test  issues. 

(e)  fa  exception  to  paragraph  (d)  of 
this  section,  you  may  make  a 
determination  that  an  employee  has 
refused  a  drug  or  alcohol  test,  if: 

(1 )  You  are  authorized  by  a  DOT 
agency's  regulation  to  do  so;  and 

(2)  You  schedule  a  required  test  for  an 
owner-operator  and  subsequently  find 
out  that  he  or  she  failed  to  show  for  the 
test. 

(0  It  is  not  your  responsibility,  but  the 
actual  employer's,  to  make  sure  that  an 
employee  who  has  tested  positive  for 
alcohol  or  drugs,  or  otherwise  violated 
the  DOT  agency  regulations,  is  removed 
from  performance  of  safety-sensitive 
duties. 

(g)  While  you  must  follow  the  DOT 
agency  regulations,  the  actual  employer 


remains  obligated  to  DOT  for 
compliance,  and  your  failure  to 
implement  any  aspect  of  the  program  as 
required  in  this  part  and  applicable 
DOT  agency  regulations  make  the 
employer  as  well  as  you  subject  to 
enforcement  action  by  the  Department. 

(h)  You  may  not  act  as  "program 
manager"  m  FAA  and  RSPA  programs, 
which  call  for  the  employer  itself  to 
designate  an  individual  within  the 
company  lo  manage  the  drug  and 
alcohol  testing  program  for  the 
employer. 

(i)  You  must  continue  to  transmit 
laboratory  statistical  summaries  to  each 
actual  emplover. 

(j)  The  limitations  on  SAP  referrals 
(see  S  40.299(b))  for  education  and/or 
treatment  apply  where  SAPs  are  pari  of 
your  organization  or  its  services, 
(k)  Even  if  your  organization  is 
operated  by  or  affiliated  with  a 
laboratory,  you  must  ensure  that 
laboratories  receive  otUy  the  appropriate 
CCFs.  (This  is  becau.se,  under  this  part, 
it  is  not  appropriate  for  laboratories  to 
receive  an  individual's  CCF  and  the 
BATF  packaged  or  attached  (e.g.. 
stapled)  together,  since  this  is 
inconsistent  with  the  privacy  and 
confidentiality  of  personally-identified 
test  records.)  You  can  comply  with  this 
requirement  by.  for  example, 
establishing  separate  addresses  for  the 
receipt  of  (XFs  and  BATFs. 
respectively,  or  establishing  procedures 
to  separate  alcohol  and  drug  forms  that 
arrive  together. 
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Subpart  R— Public  Interest  Exclusions 

§  40.361     What  Is  the  purpose  of  a  public 
Interest  exclusion? 

(a)  The  purpose  of  a  public  interest 
exclusion  (PIE)  is  to  protect  employers 
from  noncompliance  with  DOT  drug 
and  alcohol  regulations  resulting  from 
the  use  of  a  service  agent  who  fails  or 
refuses  to  provide  drug  and  alcohol 
testing-related  services  to  DOT- 
regulated  employers  consistent  with  the 
requirements  of  this  part.  A  PIE  is  also 
intended  to  protect  employees  from  the 
consequences  of  services  that  do  not 
meet  DOT  requirements.  A  PIE  is  a 
serious  action  used  only  in  the  public 
interest  and  not  for  the  purposes  of 
punishment. 

(b)  Nothing  in  this  subpart  precludes 
a  DOT  agency  from  taking  other  action 
authorized  by  its  regulations  with 
respect  to  service  agents  or  employers 
that  violate  its  regulations. 

§40.363    In  what  circumstances  does  ttw 
Department  Issue  a  public  Interest 
exclusion  concerning  a  service  agent? 

(a)  The  Department  may  issue  a  PIE 
concerning  a  service  agent  if  the 


Department  determines  that  the  service 
agent  has  failed  or  refused  to  provide 
drug  or  alcohol  testing  services  to  one 
or  more  DOT-regulated  employers 
consistent  with  the  requirements  of  this 
part. 

(b)  The  Department  also  may  issue  a 
PIE  concerning  a  service  agent  who  has 
failed  to  cooperate  with  DOT  agency 
representatives  concerning  inspections, 
complaint  investigations,  interviews, 
compliance  and  enforcement  reviews,  or 
requests  for  documents  and  other 
information. 

§  40.365    Who  issues  public  Interest 
•xcluslons  on  behalf  of  the  Department? 

The  person  responsible  for  issuing 
PIEs  is  the  ODAPC  Director,  or  her  or 
his  designee. 

§  40.367    Who  initiates  the  public  Interest 
exclusion  process? 

(a)  If  a  DOT  agency  official,  an 
ODAPC  official  (other  than  the 
Director),  or  an  official  of  the  Office  of 
Inspector  General  learns  that  a  service 
agent  may  be  failing  or  refusing  to 
provide  drug  and  alcohol  testing-related 
services  to  DOT-regulated  employers 
consistent  with  the  requirements  of  this 
part,  this  official  (the  "initiating 
official ")  may  investigate  the  matter. 

(h)  faitiating  officials  have  broad 
discretion  in  deciding  whether  to  take 
action  on  the  basis  of  information 
concerning  the  conduct  of  a  service 
agent.  In  exercising  their  discretion, 
initiating  officials  may  take  into  account 
such  factors  as  the  seriousness  of  the 
alleged  conduct  of  the  service  agent  and 
the  availability  of  agency  resources  to 
pursue  the  matter. 

S  40.369    Does  a  service  agent  have  the 
opportunity  to  correct  a  problem  before 
becoming  subject  to  a  public  Interest 
exclusion? 

(a)  If  the  initiating  official  determines 
that  there  is  a  reasonable  basis  for 
believing  that  the  service  agent  is  failing 
or  refusing  to  provide  drug  and  alcohol 
testing-related  services  lo  DOT- 
regulated  employers  consistent  with  the 
requirements  of  this  part,  the  official 
issues  a  written  correction  notice  to  the 
service  agent.  This  notice  tells  the 
service  agent  what  changes  it  must  make 
to  ensure  that  its  services  to  DOT- 
regulated  employers  are  provided 
consistent  with  die  requirements  of  this 
part. 

(b)  If  the  service  agent  makes  and 
documents  the  changes  set  forth  in  the 
correction  notice  to  the  satisfaction  of 
the  initiating  official  within  60  days  of 
the  date  the  notice  is  received,  the 
Department  will  not  begin  the  process 
leading  to  a  PIE.  In  this  case,  the 


Department  sends  a  notice  to  the  service 
agent  that  the  matter  is  concluded. 

(c)  If  the  initiating  official  learns,  in 
a  matter  concluded  through  a  notice 
under  paragraph  (b)  of  this  section,  thai 
the  service  agent  has  failed  to 
implement  satisfactory  corrections,  the 
initiating  official  may  begin  the  process 
set  forth  in  §40.371.  The  initiating 
official  does  not  issue  a  second 
correction  notice  in  this  case 

$  40.371    How  does  the  process  tsading  to 
a  public  interest  exclusion  begin? 

(a)  If  a  service  agent  who  receives  a 
correction  notice  does  not  make  and 
document  the  corrections  set  forth  in 
the  notice  in  a  manner  satisfactory  to 
the  initiating  official  within  60  days  of 
receiving  the  notice,  the  initiating 
official  sends  a  written  notice  to  the 
ser\'ice  agent. 

(b)  The  notice  will  include  the 
following  information: 

(1)  That  the  Department  is  „       

considering  issuing  a  PIE  concerning  the    f'^'od  or  refused  lo  perform  drug  and/ 


there  are  any  material  facts  m  dispute. 
The  meeting  may  be  in  person  or  a 
teleconference,  at  the  option  of  the 
service  agent. 

(d)  This  opportimity  to  meet  with  the 
Director  is  informal.  During  the  meeting, 
you  may  appear  with  a  representative, 
submit  documentary-  evidence,  present 
witnesses,  and  confront  any  witnes.ses 
the  initiating  official  presents. 

(e)  A  transcribed  record  of  the 
meeting  will  be  made  available  to  the 
service  agent,  at  cost,  upon  the  ser\'ice 
agent's  request. 

5  40.375    How  doss  ttw  Department  malie 
decisions  in  public  interest  axclusion 
matters? 

(a)  The  mitialing  official  acts  as  the 
proponent  of  issuing  a  PIE.  The  Director 
acts  as  a  neutral  decisioimiaker. 

(b)  The  initiating  official  bears  the 
burden  of  proof,  which  is  to 
demonstrate  by  a  preponderance  of  the 
evidence  that  the  serx'ico  agent  has 


ser\'ice  agent; 

(2)  The  reasons  for  believing  thai  the 
service  agent  is  not  providing  drug  and/ 
or  alcohol  testing  services  to  DOT- 
regulaled  employers  consistent  with  the 
requirements  of  this  part: 

(3)  The  consequences  of  the  PIE  that 
the  Department  is  considering  issuing 
and  a  proposed  interval  between  the 
issuance  of  an  exclusion  and  the  first 
date  on  which  the  service  agent  may 
apply  to  end  it;  and 

(4)  That  the  service  agent  will  have 
the  opportuiuty'  to  contest  the  issuance 
of  a  PIE.  as  proyided  in  §40.373. 

§40.373    How  does  a  service  agent  contest 
the  Issuance  of  a  public  interest  exclusion? 

(a)  If.  as  a  ser^'ico  agent,  you  receive 
a  notice  that  the  Department  is 
considering  issuing  a  PIE  concerning 
you.  you  have  the  right  to  contest  the 
issuance  of  the  exclusion. 

(b)  Within  30  days  of  receiving  the 
notice,  you  may  submit  a  written 
response  containmg  information  and 
arguments  contesting  the  issuance  of  a 
PIE.  You  submit  this  material  to  the 
Director.  If  you  do  not  submit  a  written 
response  contesting  the  issuance  of  the 
PIE  within  this  time,  the  matter  will 
proceed  as  an  imcontested  case. 

(c)  Within  this  same  30-day  period, 
you  may  also  request,  in  writing,  an 
opportunity  to  meet  with  the  Director  or 
her  or  his  designee,  stating  what 
material  facts,  if  any,  you  believe  are  in 
dispute.  If  you  do  not  submit  such  a 
written  notice  within  this  time,  the 
matter  will  proceed  as  a  case  in  which 
there  are  no  material  facts  in  dispute. 
The  Director  will  grant  your  request  for 
a  meeting  if  she  or  he  detemunes  that 


or  alcohol  testing  services  as  required  by 
this  part. 

(c)  fa  an  uncontested  case  or  a  case  in 
which  there  are  no  material  facts  in 
dispute,  the  Director  makes  her  or  his 
decision  on  the  basis  of  all  the 
information  in  the  administrative 
record,  facluding  any  submission  by  the 
senice  agent. 

(d)  In  a  case  fa  which  there  are 
material  facts  in  dispute,  the  Director 
makes  written  findings  of  fact.  The 
Director  makes  her  or  his  decision  on 
the  basis  of  the  facts  as  found,  together 
with  any  faformation  and  argument 
submitted  by  the  service  agent,  and  any 
other  information  in  the  administrative 
record  (facluding  any  meetfag  between 
the  Director  and  the  service  agent). 

(e)  The  itutiaUng  official  and  the 
service  agent,  with  the  concurrence  of 
the  Director  or  her  or  his  designee,  may 
settle  a  PIE  matter  at  any  time  before  the 
issuance  of  the  Director's  decision. 

(0  For  purposes  of  judicial  review 
under  the  Administrative  Procedure 
Act.  the  Director's  decision  is  a  final 
administrative  action  of  the  Department. 

§40.377    How  does  ttie  Department  notify 
service  agents  and  employers  about 
decisions  on  put>llc  Interest  exclusions? 
(a)  The  Director  provides  a  notice  lo 
the  service  agent  concerning  her  or  his 
decision  on  whether  lo  issue  a  PIE.  The 
notice  includes  the  following  elements: 

(1)  A  reference  to  the  notice  that 
faitiated  the  process  (see  §  40.371 ): 

(2)  A  statement  of  the  reasons  for  the 
decision;  and 

(3)  When  the  Director  issues  a  PIE.  a 
statement  of  the  first  date  on  which  the 
service  agent  may  apply  lo  end  the 
exclusion. 
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(b)  When  the  Director  issues  a  PIE, 
she  or  he  also  issues  a  Federal  Register 
notice,  the  text  of  which  is  posted  on 
the  Department's  Web  site.  This  notice 
includes  the  name  of  the  service  agent 
and  other  persons  to  which  the 
exclusion  applies  (see  §40.379).  tJie 
reason  for  the  PIE.  and  the  Erst  date  on 
which  the  service  agent  may  apply  to 
end  the  exclusion.  This  issuance 
constitutes  notice  to  DOT-regulated 
employers  that  they  may  not  use  the 
service  agent's  drug  or  alcohol  testing- 
related  services.  ODAPC  also  publishes 
a  list  in  the  Federal  Register  on  a 
quarterly  basis  of  those  service  agents 
who  are  currently  the  subject  of  PIEs. 

(c)  The  Director  notifies  the  DOT 
agencies  of  her  or  his  decision. 

§  40.379    To  whom  does  a  public  Interest 
exclusion  apply? 

(a)  A  PIE  applies  to  all  the  divisions 
and  organizational  elements  of.  and 
types  of  services  provided  by.  the 
service  agent,  unless  the  Director  limits 
the  scope  of  the  exclusion  to  one  or 
more  of  those  divisions,  organizational 
elements,  or  types  of  services. 

(b)  A  PIE  may  apply  to  any  affiliate  of 
the  service  agent,  if  the  affiliate  is 
specifically  notified  and  given  the 
opportunity  to  respond  as  provided  by 
this  subpart. 

(c)  A  PIE  applies  to  individuals  who 
are  officers,  employees,  directors, 
shareholders,  partners,  or  other 
individuals  associated  with  the  service 
agent  in  the  following  circumstances: 

(1)  Conduct  forming  any  part  of  the 
basis  of  PIE  occurred  in  connection  with 
the  individual's  performance  of  duties 
by  or  on  behalf  of  the  service  agent;  or 

(2)  The  individual  knew,  had  reason 
to  know  of.  approved,  or  acquiesced  in 
such  conduct.  The  individual's 
acceptance  of  benefits  derived  from 
such  conduct  is  evidence  of  such 
knowledge,  acquiescence,  or  approval. 

§40.381    wtiat  is  ttie  effect  of  a  public 
interest  exclusion? 


(a)  As  an  employer,  you  must  not  use 
a  service  agent  that  is  covered  by  a  PIE 
that  the  Director  has  issued  under  this 
subpart.  If  you  do  so,  you  are  in 
violation  of  the  Department's 
regulations. 

(b)  As  an  employer,  you  must  stop 
using  the  services  of  a  service  ageni 
concerning  whom  the  Director  has 
issued  a  PIE  no  later  than  90  days  after 
the  Department  has  publishRd  the 
decision  in  the  Federal  Register  and 
posted  it  on  iU  Web  site. 

(c)  This  prohibition  on  using  a  service 
agent  concerning  whom  the  Director  has 
issued  a  PIE  appUes  to  employers  in  all 
industries  subject  to  DOT  drug  and 


alcohol  testing  regulations.  For  example. 
if  the  initiating  office  is  the  FAA.  and 
the  conduct  forming  the  basis  of  the  PIE 
pertains  to  the  aviation  industry,  as  an 
employer  in  another  regulated  industry 
(e.g..  trucking,  railroads,  transit),  you  are 
also  prohibited  from  using  the  service 
agent  involved. 

(d)  The  issuance  of  a  PIE  does  not 
affect  the  validity  of  drug  or  alcohol 
tests  conducted  using  the  service  agent 
involved  before  the  issuance  of  the 
Director's  decision  or  up  to  90  days 
following  its  publication  in  the  Federal 
Register  and  posting  on  the 
Department's  Web  site.  For  example,  if 
the  Department  published  a  decision 
issuing  a  PIE  concerning  a  service  agent 
on  September  1.  all  tests  conducted 
using  the  service  agent's  services  before 
September  1,  and  through  November  30, 
would  be  valid  for  all  purposes  under 
DOT  drug  and  alcohol  testing 
regulations,  assuming  they  met  all  other 
regulatory  requirements. 

(e)  If  you  are  a  service  agent 
concerning  whom  the  Director  has 
issued  a  PIE.  you  must,  on  the  request 
of  any  employer  covered  by  DOT  drug 
and  alcohol  testing  regulations, 
immediately  transfer  all  records 
pertaining  to  that  employer  and  its 
employees  to  the  employer  or  to  any 
ser\'ice  agent  the  employer  designates. 

§40.383    How  long  does  a  publlclnterMt 
exclusion  stay  in  effect? 

(a)  A  PIE  remains  in  effect  until  the 
Director  ends  it. 

(b)  In  each  decision  issuing  a  PIE,  the 
Director  designates  the  first  date  on 
which  a  service  agent  may  apply  to  end 
its  exclusion.  This  date  shall  be  at  least 
nine  months  but  no  more  than  five  years 
from  the  date  on  which  the  Department 
publishes  the  exclusion  in  the  Federal 
Register  and  posts  it  on  its  Web  site. 

(c)  As  a  service  agent  concerning 
whom  the  Department  has  issued  a  PIE, 
you  may  apply  to  the  Director  at  any 
time  after  this  date,  in  writing,  to  end 
the  exclusion.  You  must  include 
documentation  that  supports  a 
determination  that  the  reasons  for  the 
issuance  for  the  exclusion  have  been 
eliminated  and  all  drug  or  alcohol 
testing-related  services  provided  to 
DOT-regulated  employers  will  be 
consistent  with  the  requirements  of  this 
part. 

(d)  If  the  Director  determines  that  the 
reasons  for  the  issuance  for  the 
exclusion  have  been  ehminated  and  all 
drug  or  alcohol  testing-related  services 
provided  to  DOT-regulated  employers 
will  be  consistent  with  the  requirements 
of  this  part,  the  Director  issues  a  notice 
ending  the  exclusion. 


(e)  The  Department  will  publish  a 
notice  ending  an  exclusion  in  the 
Federal  Register  and  post  it  on  the 
Department's  Web  site. 

f  40.385    What  Is  the  role  of  the  Inspector 
General's  office? 

(a)  An  official  of  the  DOT  Office  of 
Inspector  General  may  act  as  the 
initiating  official  in  a  PIE  proceeding. 

(b)  Any  person  may  bring  concerns 
about  waste,  fraud,  or  abuse  on  the  part 
of  a  service  agent  to  the  attention  of 
Office  of  Inspector  General. 

(c)  In  appropriate  cases,  the  Office  of 
Inspector  General  may  piu^ue  criminal 
or  civil  remedies  against  a  service  agent. 

(d)  The  Office  of  Inspector  General 
may  provide  factual  information  to 
other  DOT  officials  for  use  in  a  PIE 
proceeding. 

Appendix  A  to  Pari  40— DOT  Standards 
for  Urine  Collection  Kits 
The  Collection  Kit  Contents 

1.  Single-Use  Plastic  Collection  Container 
a.  Musi  be  large  enough  lo  easily  catch  and 

hold  at  leasl  ii  mL  urine  voided  from  the 
body. 

b-Must  have  a  graduated  volume  markings 
clearly  noting  levels  of  45  mL  and  above 

c.  Mu.sl  have  a  temperature  strip  providing 
graduated  lemperalure  readings  90°-100''  F 
or  32°-38°  C.  thai  is  affixed  or  can  be  affixed 
al  a  proper  level  on  the  collection  container. 

d.  Must  be  individually  wrapped  in  a 
sealed  plastic  sack  or  shrink  wrapping;  or 
must  have  a  peelablo.  sealed  lid  or  other 
tamper  .evident  syslem. 

2.  Plastic  Specimen  Bottles 
a.  Each  bottle  must  be  large  enough  lo  hold 

at  least  35  mL:  or  allematively.  they  may  be 
two  distinct  sizes  of  specimen  bottles 
provided  that  the  bottle  designed  to  hold  the 
primary  specimen  holds  at  least  35  mL  of 
urine  and  the  boltle  designed  to  hold  the 
split  specimen  holds  al  least  20  mL. 

b  Must  have  screw-on  or  snap-on  caps  that 
prevent  seepage  of  the  urine  from  the  Ijottles, 

c.  Musi  have  markings  clearly  indicating 
the  appropriate  levels  (30  mL  for  the  primary 
specimen  and  15  mL  for  the  splil)  of  urine 
that  must  be  poured  into  the  bottles. 

d  Must  be  designed  so  that  the  required 
tamper-evident  bottle  seals  made  available  on 
Ihe  CCF  fit  with  no  damage  to  the  seal  when 
the  employee  uiilials  it  nor  with  chance  that 
seal  overlap  would  conceal  printed 
information. 

e.  Must  be  wrrapped  (with  caps)  together  m 
a  sealed  plastic  sack  or  shrink  vi^rapping;  or 
must  be  wrapped  (with  cap)  individually  in 
sealed  plastic  sacks  or  shrink  wrapping:  or 
niusl  have  peelable.  sealed  lid  or  other  easily- 
visible  tamper-evident  system. 

f.  Must  be  leach-resistant. 


4.  Plastic  Bag  Seal 

a.  Must  be  tamper-evidenl. 

b.  Must  have  pre-prinled  spare  for  the 
collector's  initials  and  the  date  of  the 
collection. 

5.  Shipping  Container 

a.  Must  be  a  box  (e.g..  standard  courier 
cardboard  box.  small  cardboard  box) 
designed  to  adequately  protect  the  specimen 
bottles  from  shipment  damage  in  Iheir 
transport  of  spe<:imens  from  collec:lion  silo  lo 
Ihe  laboratorv. 

b.  May  be  made  available  separately  al 
collection  sites  rather  than  being  part'of  an 
actual  kit  sen!  to  collection  sites. 

c.  A  shipping  container  is  not  necessary  if 
a  laboratory  courier  hand-delivers  the 
specimens  from  Ihe  collection  site  lo  Ihe 
laboratory. 

Appendix  B  to  Part  40— DOT  Drug 
Testing  Semi-annual  Laboratory  Report 

The  following  items  are  required  on  each 
report: 

Reporting  Period:  (inclusive  dates) 
Laboratory  Identification: 
Employer  identification: 
C/TPA  Identification:  (where  applicable) 

1.  Number  of  specimen  results  reported: 
(tolal  number)  By  test  type: 

(a)  Pre-empioyraenI  testing:  (number) 

(bl  Posl-accidenl  testing:  (number) 

(u)  Random  testing:  (number) 

(d)  Reasonable  suspicion/cause  testing: 
[number) 

(o)  Relum-lo-duty  testing:  (number) 

(f)  Follow-up  testing:  (number) 

(g)  Type  not  noted  on  OCF:  (number) 
2.  Ntunber  of  specimens  reported  as 

Negative:  (tolal  number) 


3.  Number  of  specimens  reported  as  Test 
Not  Performed:  (tolal  number)  By  reason: 

(a)  Fatal  Flaw/tlncorrected  Flaw:  (number) 

(b)  Specimen  Uasuilable:  (number) 

(c)  Specimen  Rejected  for  Testing: 
(number) 

(d)  Specimen  Adulleraled:  (number) 

(e)  Specimen  Substiluled:  (number) 

4.  Number  of  specimens  refwrted  as 
Positive:  (lolai  number)  By  drug: 

(a)  Mariiuana  Melabolile:  (number) 
fb)  Cocaine  Melabolile:  (number) 

(c)  Opiates: 
(l)Codeine:  (number) 

(2)  Morphine:  (number) 

(3)  B-AM  (numlier) 

(d)  Phencyclidine:  (number) 

(e)  Amphetamines:  (number) 

Appendix  C  to  Part  4I>— CCT  Copies 
Needed  for  the  IVIRO  Review 

I.  Negative  Laboralon-  Results 

a.  To  initiate  and  complete  the  MRO's 
administrative  review  and  re[>ort  Ihe  test 
result  lo  Ihe  employer,  the  MRO  needs: 

1.  Th-i  original  or  a  legible  facsimile  of  the 
original  MRO  copy  of  the  CCF.  or  if  not 
available,  a  legible  copy  of  any  copy  of  Ihe 
CCF  signed  by  Ihe  employee:  and 

2.  A  legible  facsimile  of  the  original 
laboralory  copy  of  the  CCF.  or  the  original 
laboratory  copy  of  Ihe  OCF.  or  the 
electronically-transmilted  laboratory  report. 

b.  Laboratories  sending  an  elaclronically- 
transmitted  report  must  also  follow-up  by 
sending  a  legible  facsimileof  the  original 
laboralor>'  copy  or  Ihe  original  laboratory 
copy  of  the  CCF.  Upon  receiving  this 
laboratory  copy  of  the  CCF.  MROs  musl 
match  it  with  the  MRO  copy. 


//  All  Other  Loboratnn-  Results 

a.  To  initiate  Ihe  MRO  review,  Ihe  MRO 
needs: 

1.  The  original  or  a  legible  facsimile  of  Ihe 
original  MRO  copy  of  the  CCF:  or  if  not 
available,  a  legible  copv  of  any  copv  of  Ihe 
CCF  signed  by  the  employee;  and 

2.  A  legible  facsimile  of  Ihe  original 
laboratory  copy  of  the  CCF.  Ihe  original 
laboratory  copy  of  the  CCF.  or  the 
eleclronically-iransmitled  iaboralor\-  report. 

b.  To  complete  the  MRO  review  and  report 
the  result  to  the  employer,  the  MRO  needs: 

1  The  original  or  a  legible  facsimile  of  Ihe 
original  MRO  copy  of  the  CCF:  or  if  not 
available,  a  legible  copy  of  any  copy  of  the 
CCF  signed  by  the  employee:  and 

2.  A  legible  facsimile  of  Ihe  original 
laboratory'  copy  or  the  original  laborator\' 
copy  of  the  tXF. 

in.  Employee  Inability  to  Provide  Requisite 
Amount  of  Urine  at  the  Collection  Site 

To  report  the  result  (i.e..  refusal  to  lest  or 
canceled  test)  to  the  emplover,  the  MRO 
needs: 

1.  The  original  or  a  legible  facsimile  of  Ihe 
original  MRO  copy  of  the  CCF:  and 

2.  The  examining  physician's  report 
documenting  whether  the  employee  had  a 
legitimate  medical  (i.e..  physiological  or 
psyiiiological)  reason  for  the  inability  lo 
provide  a  complete  urine  specimen. 

/!'.  Employee  Refusals  to  Test  at  the 
Collection  Site 

To  advise  Ihe  employer.  Ihe  MRO  needs 
Ihe  original  or  a  legible  facsimile  of  the 
original  IKRO  copy  of  the  CCF  thai 
documents  the  on-site  refusal  (e.g.,  employee 
leaves  collection  site  pn'or  to  providing 
specimen)  lo  lest. 


A.  Bottle  A  Lab  Report: 


Appendix  D  lo  Pan  40-DOT  Dnig  Testing  IVlRO  Reporting  Summary 


Negative  

Negative  Dilute 

.  Positive 

.  Positive  Oilute  , 


5.  Test  Not  Performed— Fatal  Raw  or  Un- 
corrected Raw. 

6.  Test  Not  Performed— Specimen  Unsuit- 
able. 


MRO  Repotting  Action 


3.  beak-resistant  Plastic  Bog 

Must  have  two  sealable  compartments  or 
pouches;  one  large  enough  to  hold  two 
specimen  bottles  and  the  other  large  enough 
lo  hold  the  CCF  paperwork. 


The  MRO  reports  Ihe  negabve  result  lo  Ihe  employer 

The  MI^O  reports  Ihe  negative  result  to  the  employer  and  informs  Ihe  empteyer  that  the  next 

TiHl®'"?°''^  '*  ^^^^  '°'  a  i^~9  lest  Ihe  employer  may  require  the  specimen  lo  be 
collected  under  direct  otiservatlon 

^'  "k>^  *^"°  "^""^  ""  '^  ^  Posrtive.  the  MRO  reports  the  positive  result  to  Ihe  em. 
b.  II  the  MRO  -downgrades"  the  lest,  the  MRO  reports  the  negative  result  to  the  employer 

a.  If  the  MRO  venfies  Ihe  test  as  positive,  the  MRO  reports  the  positive  result  to  the  employer 
and  intOrtBS  the  employer  that  the  next  time  the  employee  is  selected  for  a  dnio  test  the 
employer  may  require  Ihe  specimen  lo  be  collected  under  direct  observation 

b.  If  «ie  MHO  -downgrades"  the  test,  the  MRO  reports  the  negative  result  to  the  emplover 
and  inlomis  the  employer  that  the  next  lime  Ihe  employee  is  selected  lor  a  dnio  lest  the 
employer  may  require  Ihe  specimen  to  be  collected  under  direct  obsenration. 

The  MRO  reports  the  result  lo  the  employer  as  canceled  and  the  reason  for  cancellation 
certain  lests-pre-employment,  relum-to-duty,  and  follow-up  lests-requinng  a  negative  re- 
sult, musl  be  recollected.  »~    =  <?- 

a.  II  the  employee  prt>vides  an  acceptable  explanation  an<Vor  a  piescnption  the  MRO  reports 
lo  the  employer  thai  Ihe  lest  is  canceled  and  the  reason  lor  cancellation  Certain  tests— 
pre-employment.  retum-Io-duty.  and  lolk>w-up  tests— requinng  a  negative  result  must  be 
recollected. 

b.  II  the  employee  is  unable  lo  provide  an  acceplable  explanation  and/or  a  prescnption  but 
denies  having  adulleraled  the  specimen,  the  MRO  reports  to  the  employer  thai  the  test  is 
canceled  and  Ihe  reason  lor  cancellation  The  MRO  shall  also  inforni  the  employer  ihal  an 
irnmediala  collection  under  direct  observation  ol  another  specimen  is  required  ol  Ihe  em- 
ployee and  that  no  advanced  notice  is  lo  be  given  the  employee  ' 
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MRO  Reporting  Aclion 


7.  Test  Not  Pertomie<>— Specimen  Rejected 
fw  Testing 


8.  Test  Not  Pertotmect— Specimen  Adulter- 
ated/Substituted. 
B  Bottle  B  Lab  Report: 

1.  Reconfinned  

2.  Failure  to  Reconfinn — Orug/Dnjg  Metabo- 
lite Not  Detected 

3.  Failure  to  Reconfirm — Specimen  Adulter- 
ated/Substituted. 


4  Test  Not  Pettomied  . 


a  II  the  MRO  detemiines  that  the  specimen  .s  rejected  for  lestlng  due  to  collector  error,  the 
■  MRO  reports  the  result  to  the  employer  as  canceled  and  the  reason  for  cancellalion.  T^B 
MRO  shall  also  inform  the  employer  that  an  immediate  collection  of  another  specimen  is 
required  of  the  employee  and  that  no  advanced  notice  is  to  be  given  the  employee.  TTiis 
collection  is  not  to  be  collected  under  direct  observation. 

b  If  the  MRO  determines  that  collector  error  is  not  the  cause  of  the  specimen  being  rejected 
'for  testing  the  MHO  reports  to  the  employer  that  the  test  is  canceled  and  the  reason  tor 
cancellation  The  MRO  shall  also  infomi  the  employer  that  an  immediate  collection  under 
direct  observation  of  another  specimen  is  required  of  the  employee  ana  that  no  advanced 
notice  is  to  be  given  the  employee  ^.i...,^  ,,^  i. 

The  MRO  reports  to  the  employer  that  the  test  was  either  adulterated  or  substituted  and  is. 
therefore,  a  "refusal  to  test.*'  ^ 

The  MRO  reports  the  reconfirmation  to  the  employer  and  to  the  employee 

The  MRO  reports  to  the  employer  and  to  the  employee  that  both  tests  must  be  canceled.  The 
MRO  also  reports  the  failure  to  reconfinn  to  the  ODAPC. 

The  MRO  reports  to  the  employer  and  to  the  employee  that  the  specimen  was  adulterated  or 
substituted  and  that  this  constitutes  a  •refusal  to  test."  The  "refusal  to  test  becomes  the 
final,  single  result  for  both  tests. 

The  MRO  reports  to  the  employer  and  the  employee  that  both  tests  must  be  canceled  and 
the  reason  for  cancellation.  The  MRO  shall  also  intomi  the  employer  that  an  immediate  col- 
lection under  direct  observation  of  another  specimen  is  required  of  the  employee  and  that 
no  advanced  notice  is  to  be  given  the  employee. 


'  For  a  test  not  pertomwd  specmen  unsuitable"  lab  result,  if  the  employee  admits  to  adulterating  or  substituting  a  specimen,  the  result  will  be 
^  "^tTeml!^^  cannot  have  the  "spir  specimen  tested  Idlowing  an  adulterated  or  substituted  test  result. 


Appendix  E  to  Part  40— Report  Format 
for  Split  Specimen  Failure  to  Reconfirm 

Fax  or  mail  to:  Department  of 
Transportation,  Office  of  Drug  and  Alcohol 
Policv  and  Compliance  400  7lh  Street,  SW.. 
Washington.  DC  20590,  (fax)  202  366-3897. 

1.  MRO  narae,  adrlress,  phone  number,  and 
fax  number. 

2.  Collector  name,  address,  and  phone 
number. 

3.  Dale  of  collection. 

4.  Specimen  ID.  number. 

5.  Laboratory  accession  number. 

6.  Primary  specimen  laboratory  name, 
address,  and  phone  number. 

7.  Date  specimen  received. 

8.  Split  specimen  laboratory  name, 
address,  and  phone  number. 

9.  Date  split  specimen  received. 

10.  Drug  present  in  primary  specimen. 

11.  Reason  for  failure  to  reconfirm  as 
reported  by  the  laboratory  (e.g..  drug  not 
present,  specimen  unsuitable  for  testing,  split 
not  collected,  insufficient  volume). 

12.  Action  taken  by  MRO. 

Appendix  F  to  Part  40— SAP 
Equivalency  Requirements  for 
Certification  Organizations 

1.  Experience:  Minimum  requirements  are 
for  three  years'  full-time  supervised 
experience  or  6.000  hours  of  supervised 
experience  as  an  alcoholism  and/or  drug 
abuse  counselor.  The  supervision  must  be 
provided  by  a  licensed  or  certified 
practitioner.  Supervised  experience  is 
important  if  the  individual  is  to  be 
considered  a  professional  in  the  field  of 
alcohol  and  drug  abuse  evaluation  and 
counseling. 

2.  Education:  There  exists  a  requirement  of 
270  contact  hours  of  education  and  training 
in  alcoholism  and/ or  drug  abuse  or  related 
training.  These  hours  can  take  the  form  of 


formal  education,  in-service  training,  and 
professional  development  courses.  Part  of 
any  professional  counselor's  development  is 
participation  in  formal  and  non-formal 
education  opportunities  within  the  field. 

3.  Continuing  Education:  The  certified 
counselor  must  receive  at  least  40 — 60  hours 
of  continuing  education  units  (CEU)  during 
each  two  year  period.  These  CEUs  are 
important  to  the  counselor's  keeping  abreast 
of  changes  and  improvements  in  the  field. 

4.  Testing:  A  passing  score  on  a  national 
test  is  a  requirement.  The  lest  must 
accurately  measure  the  application  of  the 
knowledge,  skills,  and  abilities  possessed  by 
the  counselor.  The  test  establishes  a  national 
standard  that  must  be  met  to  practice. 

5.  Testing  Validity:  The  certification 
examination  must  be  reviewed  by  an 
independent  authority  for  validity 
(examinahon  reliability  and  relationship  to 
the  knowledge,  skills,  and  abilities  required 
by  the  counseling  field).  The  reliability  of  the 
exam  is  paramount  if  counselor  attributes  are 
to  be  accurately  measured.  The  examination 
passing  score  point  must  be  placed  at  an 
appropriate  minimal  level  score  as  gauged  by 
statistically  reliable  methodology. 

6.  Measurable  Knowledge  Base:  The 
certification  process  must  be  based  upon 
measurable  knowledge  possessed  by  the 
applicant  and  verified  through  collateral  data 
and  testing.  That  level  of  knowledge  must  be 
of  sufficient  quantity  to  ensure  a  high  quality 
of  SAP  evaluation  and  referral  ser\ices. 

7.  Measurable  Skills  Base:  The  certification 
process  must  be  based  upon  measurable 
skills  possessed  by  the  applicant  and  verified 
through  collateral  data  and  testing.  That  level 
of  skills  must  be  of  sufficient  quality  to 
ensure  a  higli  quality  of  SAP  evaluation  and 
referral  services. 

8.  Quality  Assurance  Plan-  The 
certification  agency  must  ensure  that  a  means 
exists  to  determine  that  applicant  records  are 
verified  as  being  true  by  the  certification 


suff.  This  is  an  important  check  to  ensure 
that  true  informaUon  is  being  accepted  by  the 
certifying  agency. 

9.  Cxide  of  Ethics:  Certified  counselors 
must  be  pledged  lo  adhering  to  an  ethical 
standard  for  practice.  It  must  be  understood 
that  code  violations  could  result  in  de- 
certificalion.  These  standards  are  vital  in 
maintaining  the  integrity  of  practitioners. 
High  ethical  standards  are  required  lo  ensure 
quality  of  client  care  and  confidentiality  of 
client  information  as  well  as  to  guard  against 
inappropriate  referral  practices. 

10.  Re-certificalion  (Ingram:  Certification 
is  not  just  a  one  time  event.  It  is  a  continuing 
privilege  with  continuing  requirements. 
Among  these  are  continuing  education, 
continuing  state  certification,  and 
concomitant  adherence  to  the  code  of  ethics. 
Re-certificatioB  serves  as  a  protector  of  client 
interests  by  removing  poor  performers  from 
the  certified  practice. 

11.  Fifty  Slate  Coverage:  Certification  must 
be  available  to  qualified  counselors  in  all  50 
slates  and.  therefore,  the  test  must  be 
available  to  qualified  applicants  in  all  50 
stales.  Because  many  companies  are  multi- 
slate  operators,  consistency  in  SAP 
evaluation  quality  and  opportunities  is 
paramount.  The  test  need  not  be  given  in  all 
50  slates  but  should  be  accessible  lo 
candidates  fi-om  all  states. 

12.  National  Commission  for  Certifying 
Agencies  (N<XA)  Accreditation:  Having 
NCCA  accreditation  is  a  means  of 
demonstrating  to  the  Department  of 
Transportation  that  your  certification  has 
been  reviewed  by  a  panel  of  impartial  experts 
that  have  determined  that  your 
examination(s)  has  met  stringent  and 
appropriate  testing  standards. 

(FR  Doc.  99-31510  Filed  12-8-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  304 

RIN1S20-AB46 

Special  Education — Personnel 
Preparation  to  Improve  Services  and 
Results  for  Children  witti  Disabilities 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services  of  Special 

Education  Services,  Department  of 

Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  establishes 
regulations  governing  specific 
provisions  of  the  Personnel  Preparation 
Program  to  Improve  Services  and 
Results  for  Children  with  Disabilities. 
The  regulations  are  needed  to 
implement  changes  to  the  Individuals 
with  Disabilities  Education  Act  (IDEA  or 
the  Act)  that  were  adopted  as  part  of  the 
IDEA  Amendments  of  1997. 
Specificallv.  the  regulations  establish 
procedures  to  implement  section  673(h) 
of  IDEA  which  requires  that  individuals 
who  receive  a  scholarship  through 
persormel  preparation  projects  funded 
under  the  Act  must  subsequently 
provide  special  education  and  related 
services  to  children  with  disabilides  (or, 
for  leadership  persoiuel,  work  in  areas 
related  to  their  preparation)  for  a  period 
of  two  years  for  every  year  for  which 
assistance  was  received.  Scholarship 
recipients  who  do  not  satisfy  their 
service  obligation  must  repay  all  or  part 
of  the  cost  of  their  assistance  in 
accordance  with  the  regulations.  The 
regulations  implement  requirements 
governing,  among  other  things,  the 
service  obligation  for  scholars,  oversight 
by  grantees,  repayment  of  scholarship, 
and  procedures  for  obtaining  deferrals 
or  exemptions  firom  service  or 
repayment  obligations. 
DATES:  These  regulations  are  effective 
January  10.  2000 

FOR  FURTHER  INFORMATWN  COtfTACT: 
Renee  Bradley.  US  Department  of 
Education,  600  Independence  Avenue, 
Washington,  DC  20202-2641. 
Telephone:  (202)  358-2849.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  at  (202)  205-9374. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPfLEMEKTARY  INFORMATION:  On  July 
10.  1998  we  published  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
program  in  the  Federal  Register  (63  FR 
37466).  In  the  preamble  to  the  NPRM. 


we  discussed  on  pages  37466  through 
37469  the  major  provisions  proposed  to 
implement  the  service  obligation 
requirements.  These  are  summarized 
below.  In  several  instances  the  final 
regulations  contain  changes  from  the 
NPRM.  These  changes  are  noted  below, 
and  are  fully  explained  in  the  Analysis 
of  Conunents  and  Changes  section  of 
this  preamble. 

These  regulations  restate  the  statutory 
requirement  for  the  service  obligation 
under  this  program,  stipulate  that  the 
service  requirement  applies  to 
individuals  who  receive  scholarship 
assistance  from  a  funded  project,  and 
clarify  that  scholarships  may  be 
awarded  only  to  individuals  pursuing 
degrees,  licenses,  certifications,  or 
endorsements  related  to  special 
education,  related  services,  or  early 
intervention  services. 

Subpart  A — General 

Section  304.3  defines  key  terms  used 
in  this  part  of  the  regulations,  including 
related  services,  special  education, 
academic  year,  full-time  work,  and 
scholarship. 

Subpart  B — What  Conditions  Must  Be 
Met  By  the  Grantee? 

Section  304.20  reflects  our  intention 
to  announce  for  each  persormel  training 
grant  competition  a  specific  percentage, 
up  to  75  percent,  of  a  grantee's  total 
award  that  must  be  used  to  support 
scholarships.  The  provision  would 
allow  us  to  award  grants  that  use  less 
than  the  published  percentage  to  pay  for 
scholarships  in  light  of  the  unique 
nature  of  a  particular  project.  However, 
because  financial  support  for  graduate 
assistants  is  not  considered  scholarship 
assistance,  such  costs  may  not  be  paid 
from  the  minimum  percentage  of  grant 
funds  that  must  be  used  to  support 
scholarships. 

Section  304.21  stipulates  the  types  of 
costs  that  would  be  allowable  under 
program  grants. 

Section  304.22  identifies 
requirements  that  grantees  must  meet  in 
disbursing  scholarships.  Paragraph  (a) 
relates  to  citizenship  or  residency 
requirements.  Paragraph  (b)  requires 
grantees  to  limit  a  scholarship  to  the 
amount  by  which  the  cost  of  attendance 
at  the  institution  exceeds  the  amount  of 
any  grant  assistance  the  individual 
receives  under  Title  IV  of  the  Higher 
Education  Act.  The  final  regulation 
deletes  paragraph  (c)  of  the  NPRM  that 
specified  that  scholarship  assistance 
would  be  limited  to  an  individual's  cost 
of  attendance  for  no  more  than  four 
academic  years  total,  with  certain 
exceptions  (see  the  discussion  in  the 


Analysis  of  Comments  and  Changes 
section  elsewhere  in  this  preamble). 
Section  304.23  lists  the  assurances 
that  must  be  provided  by  a  grantee 
intending  to  provide  scholarships. 
These  include  providing  a  written 
agreement  with  each  scholar  who 
receives  a  scholarship  that  specifies  the 
terms  and  conditions  applicable  to  the 
scholarship.  The  most  significant  part  of 
this  agreement  is  the  requirement  that 
the  scholar  provide  special  education 
and  related  services  to  children  with 
disabilities  or  early  intervention 
services  to  infants  and  toddlers  and 
their  families  on  a  full-time  basis:  and 
for  a  period  of  at  least  two  years  for 
every  year  for  which  assistance  was 
received.  Paragraph  (b)(2)  requires 
scholars  to  fulfill  their  service  obligation 
by  working  in  a  position  or  positions  in 
which  a  majority  of  the  persons  to 
whom  the  individual  provides  services 
are  receiving  from  the  individual  special 
education  and  related  services  as 
defined  in  Part  B  of  the  Act  or  early 
intervention  as  defined  in  Part  C  of  the 
Act.  Because  scholars  who  enter 
leadership  positions  related  to  special 
education  do  not  typically  serve  a 
classroom  or  caseload  of  students, 
paragraph  (b)(3)  would  apply  a 
somewhat  different  standard  to  the 
service  obligation  for  those  who  receive 
scholarships  from  leadership  training 
project's  (section  673(c)  of  the  Act). 
Those  scholars  would  be  required  to 
work  full-time,  for  a  period  of  at  least 
two  years  for  each  year  of  assistance,  in 
a  position  (or  positions)  in  which  a 
majority  of  the  scholar's  time  is 
expended  on  work  related  to  his  or  her 
training  (i.e.,  special  education,  related 
service,  or  early  intervention 
leadership). 

.Section  304.23(b)(4)  clarifies  that  the 
service  obligation  requirements  as 
applied  to  part-time  scholars  will  be 
based  on  the  accumulated  academic 
years  of  training  for  which  the 
scholarship  is  received. 

Section  304.23(c)  through  (f) 
respectively  identify  grantee  assurances 
related  to:  scholarship  repayment,  the 
grantee's  standards  for  measuring  a 
scholar's  academic  progress,  the 
grantee's  responsibility  for  ensuring 
compliance  with  the  service  obligation 
requirement.^,  and  the  grantee's 
procedures  for  notifying  scholars  in 
writing  of  their  service  obligation  upon 
their  exit  from  the  training  project.  A 
grantee  would  provide  assurances  to  the 
Department  that  it  has  established 
policies  or  procedures  to  address  each 
of  these  requirements  and  the  remaining 
requirements  in  S  304.23,  prior  to 
receiving  a  training  grant  imder  IDEA. 
In  the  final  regulations,  specific 


reference  to  a  tracking  system  in 
§  304.23(e)  has  been  eliminated. 

Section  304  23(g)  and  (h)  identifies 
the  requirements  governing 
maintenance  and  submission  of 
information  related  to  eacb  scholarship 
recipient  that  enable  grantees  to  monitor 
compliance  of  scholars  with  the 
proposed  regulations. 

Section  304.23(i)  requires  grantees  to 
notify  the  Department  at  the  time  an 
individual  has  failed  to  fulfill  or  has 
chosen  not  to  fulfill  the  applicable 
service  obligation  within  the 
appropriate  time  period. 

Subpart  C — What  Conditions  Must  Be 
Met  By  the  Scholar? 

Section  304.30  specifies  the 
requirements  that  a  scholar  must  meet 
in  order  to  receive  a  scholarship  under 
the  program  including  (a)  being  enrolled 
in  a  course  of  study  leading  to  a  degree, 
certificate,  endorsement,  or  license 
related  to  special  education,  related 
services,  or  early  intervention  services; 
(b)  entering  into  a  written  agreement 
with  the  grantee  establishing  the  service 
obligation  requirements:  (c)  receiving 
training  at  the  institution  or  agency 
designated  in  the  scholarship:  (d)  not 
accepting  educational  allowances  from 
any  other  entity  if  that  allowance 
conflicts  with  the  individual's 
obligations  under  the  program:  (e) 
maintaining  satisfactory  academic 
progress:  and  (f)  providing  information 
to  the  grantee.  In  the  final  regulation, 
§  304,30(f)  has  been  modified  to 
eliminate  a  specific  requirement  for  a 
tracking  system  and,  instead,  to  require 
that  the  scholar  provide  information  as 
requested  by  the  grantee. 

'The  final  regulation  also  adds  a  new 
§  304.23(g)  that  requires  the  scholar  to 
notify  the  grantee  institution  of  changes 
in  address,  employment  setting,  or 
employment  status  throughout  the 
duration  of  the  service  obligation. 

Section  304.31  identifies 
circumstances  imder  which  a  scholar 
may  receive  a  deferral  or  exemption  to 
the  repayment  requirement. 

Section  304.32  specifies  the 
requirements  governing  the  accrual  of 
interest  and  assessment  of  costs  that 
would  be  included  as  part  of  the 
individual's  payback  obligation. 

Section  304.32(e)  lists  the  various 
points  at  which  a  scholar  enters 
repayment  status. 

Section  304.32(fl  authorizes  the 
Department  to  establish  a  repayment 
schedule  that  a  scholar  in  repayment 
status  must  follow. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
NPRM,  thirty-nine  parties  submitted 


comments  on  the  proposed  regulations. 
An  analysis  of  the  conunents  and  of  the 
changes  in  the  regulations  since 
publication  of  the  NPRM  follows. 

We  discuss  other  substantive  issues 
imder  the  sections  of  the  regulations  to 
which  they  pertain.  Generally,  we  not 
address  technical  and  other  minor 
changes — and  suggested  changes  the 
law  does  not  authorized  the  Secretary  to 
make. 

Section  304.3    What  Definitions  Apply 
to  This  Program? 

Comments:  Several  commenters 
requested  that  we  clarify  the  proposed 
definition  of  "academic  year". 
Specifically,  these  conunenters  noted 
that  the  NPRM  defines  "academic  year" 
in  terms  of  a  full-time  course  of  study 
and  asked  how  to  interpret  the 
definition,  and  determine  the  required 
service  obligation,  for  scholars  pursuing 
special  education,  related  service,  or 
early  intervention  degrees  or  certificates 
on  a  part-time  basis.  Other  commenters 
proposed  limiting  the  definition  of 
"scholarship"  in  the  NPRM  to  exclude 
disbursements  for  fees,  student 
stipends,  books,  travel,  and  other  types 
of  financial  assistance.  These 
commenters  stated  that  the  service 
obligation  provisions  in  the  proposed 
regulations  should  apply  only  to 
scholars  receiving  tuition  assistance 
since  tuition  scholarships  are  typically 
much  higher  than  those  used  to  pay 
other  costs. 

Discussion:  We  agree  that  further 
clarification  of  the  term  "academic 
year",  and  of  how  it  applies  to  part-time 
students,  is  needed.  Section  673(h)  of 
the  Act  requires  students  receiving 
scholarship  assistance  to  fulfill  a  service 
obligation  for  a  period  of  2  years  for 
each  year  of  assistance.  The  proposed 
regulations  reflected  oiu'  interpretation 
of  the  Act  that  the  period  of  the 
scholar's  service  obUgation  must  be 
calcidated  based  on  the  period  for 
which  the  student  was  enrolled  in  a 
full-time  course  of  study  (what 
constitutes  a  "full-time  course  of  study" 
is  to  be  determined  by  the  grantee 
institution).  Colleges  and  universities 
that  award  IDEA-funded  scholarships  to 
part-time  students  must,  therefore,  add 
up  the  period  for  which  a  part-time 
scholar  receives  a  scholarship  and 
calculate  the  length  of  the  individual's 
service  obligation  based  on  the  niunber 
of  accmnulated  full-time  academic  years 
for  which  the  student  received  financial 
assistance.  For  example,  a  .scholar  who 
obtains  a  degree  after  attending  a 
university  on  a  half-time  basis  for  4 
academic  years  would  accumulate  2 
full-time  academic  years  of  assistance 
and  have  a  4-year  service  obligation  (2 


years  for  each  year  of  assistance)  upon 
completion  of  the  program.  Thus,  the 
final  regulations  define  "academic  year" 
for  part-time  students  as  the  equivalent 
of  a  full-time  academic  year  based  on 
the  accumulation  of  part-time  periods  of 
study.  Also,  the  work  requirements  in 
§304.23  of  the  final  regulations  clarify 
that  the  period  of  a  scholar's  service 
obligation  is  dependent  on  the  number 
of  "academic  years"  for  which  the 
individual  receives  scholarship 
assistance. 

We  believe  that  the  definition  of 
"scholarship"  in  the  proposed 
regulations  reflects  congressional  intent. 
The  Act  requires  individuals  receiving  a 
"scholarship"  to  fulfill  an  appropriate 
service  obligation  for  every  year  for 
which  assistance  was  received.  The  Act 
does  not  linut  the  service  obligation  to 
.students  receii-ing  certain  types  of 
assistance.  Thus,  we  interpret 
"scholarship"  to  refer  to  all  tj'pes  of 
financial  assistance  that  a  scholar  might 
receive  under  an  IDEA-funded  project, 
including  assistance  used  to  pay  for 
student  fees,  stipends,  books,  travel,  as 
well  as  tuition.  Moreover,  the  proposed 
regulations  followed  the  Act  by  basing 
the  service  T«quirements  on  the  period 
for  which  the  scholar  receives 
assistance,  not  on  the  amount  of 
assistance  an  individual  receives. 

Changes:  The  proposed  definition  of 
"academic  year"  has  been  revised  to 
mean  a  full-time  course  of  study,  or  the 
equivalent  of  a  full-time  course  of  study 
for  a  part-time  student. 

Section  304.20    What  are  the 
Requirements  for  Directing  Grant 
Funds? 

Comments:  Several  commenters 
expressed  concern  that  requiring 
grantees  to  expend  at  least  75%  of  their 
grant  on  scholarships  would  impede  the 
ability  of  projects  to  implement  regional 
training  or  distance  education  programs, 
or  other  unique  (but  cosUy)  training 
methods.  Other  conunenters  noted 
similar  constraints  on  projects  that 
require  extensive  faculty  supervision  of 
scholars  and  questioned  the  basis  for  the 
Secretary  to  impose  a  cap  on  a  project's 
nonscholarship  costs.  Some  commenters 
also  questioned  the  rationale  for  not 
considering  graduate  assistantships  to 
be  scholarship  assistance,  as  was 
explained  in  the  preamble  to  the  NPRM. 
Finally,  one  conunenler  staled  that  the 
minimum  percentage  of  a  grant  that 
must  be  tised  for  scholarships  should  be 
established  for  each  competition  rather 
than  on  a  project-by-project  basis. 

Discussion:  As  the  preamble  to  the 
NPRM  indicates,  setting  a  minimum 
percentage  of  grant  funds  that  must  be 
used  for  scholarships  is  one  means  of 


69140         Federal  Register / Vol.  64.  No.  236 / Thursday ,  December  9,  1999/Rules  and  Regulations 


Federal  Register / Vol.  64.  No.  236 / Thursday.  December  9,  1999 /Rules  and  Regulations         69141 


addressing  the  significant  shortage  of 
qualified  individuals  available  to  serve 
certain  populations  of  children  with 
disabilities  (e.g..  children  with  low- 
incidence  disabilitiesi  and  is  consistent 
with  Congress'  expectation  that 
personnel  training  monies  be  used  to 
support  students  piu-suing  training.  We 
believe  that  establishing  an  appropriate 
limit  on  nonscholarship  costs  offers  the 
most  effective  option  for  addressing 
well-established  personnel  shortages  in 
the  special  education,  related  services, 
and  early  intervention  fields.  Moreover, 
we  recognize  the  responsibility  of  States 
and  institutions  to  provide  necessary 
training  programs  and.  therefore, 
consider  it  appropriate  to  focus  Federal 
dollars  on  student  support  rather  than 
universiiv  program  expenses. 

We  emphasize  that  me  regulation 
authorizes  the  Secretary  to  establish  a 
minimum  scholarship-directed 
percentage  of  up  to  75%  (i.e..  the 
percentage  will  not  exceed  75%).  We 
consider  75%  a  reasonable  level  at 
which  to  require  scholarship  support  for 
some  competitions  based  on  OSEP's 
extensive  review  of  past  budgets  for  a 
variety  of  OSEP  training  grants. 
However,  the  actual  published 
percentage  will  be  determined  on  a 
competition-by-competition  basis 
depending  on  the  type  of  projects  to  be 
funded.  The  feasibility  of,  and  need  for. 
distance  education  program-s  (used,  for 
example,  by  projects  preparing 
personnel  to  serve  those  with  low- 
incidence  disabiUties)  and  other  costly 
features  (e.g..  extended  supervision, 
regional  training,  etc.)  will  be  taken  into 
account  when  the  percentage  for  a  grant 
competition  is  set.  The  final  regiUadons 
also  clarify  that  the  Secretary  can  allow 
an  exception  to  the  published 
percentage  for  a  particular  project 
applicant  only  in  exceptional 
circumstances  when  the  Secretary 
determines  that  an  exception  is 
necessary  to  achieve  the  purposes  of  the 
program. 

The  explanation  in  the  preamble  as  to 
how  institutions  of  higher  education 
(IHEs)  should  classify  costs  for  graduate 
assistantships  was  intended  to  clarify 
the  distinction  between  scholarships 
that  pay  for  student  expenses  and 
payments  made  to  students  in  return  for 
working  as  graduate  assistants.  As  we 
indicated  in  the  NPRM,  funding  for 
graduate  assistants  cannot  be  considered 
"scholarship"  assistance  and.  therefore, 
cannot  be  included  as  part  of  the 
minimum  percentage  of  grant  funds  that 
must  be  used  to  pay  for  scholarships, 
since  assistantships  are  conditioned  on 
the  individual  working  for  the 
institution.  Scholarship  assistance,  on 
the  other  band,  supports  the  cost  of  the 


student's  attendance  and  is  dependent, 
under  section  673(h)  of  the  Act,  on  the 
individual  fulfilling  a  service  obligation 
in  return  for  that  assistance,  in  order  to 
fulfill  Congress'  mandate  that  students 
receiving  financial  support  under  IDEA 
subsequently  work  in  the  special 
education  field,  we  again  note  thai 
applicants  proposing  to  use  IDEA  funds 
to  pay  graduate  assistants  to  assist  in 
facilitating  or  administering  projects 
must  classify  those  funds  as  persoiuel 
or  other  nonscholarship  costs  and  count 
those  costs  against  the  applicable 
percentage  limit  for  nonscholarship 
expenditures.  If.  as  some  commenters 
indicated,  an  IHE  considers  the  practical 
work  experience  gained  by  its  graduate 
assistants  as  an  essential  educational 
component  of  the  student's  training, 
then  we  would  urge  the  IHE  to 
incorporate  that  work  into  the  student's 
course  of  study.  In  that  way.  an 
individual's  tuition-supported 
scholarship  would  cover  the  cost  of 
such  training  and  students  need  not  be 
compensated  separately  for  their  work. 
Changes:  Section  304, 20(b)  has  been 
amended  to  clarify  that  the  Secretary 
may  award  a  grant  that  uses  less  than 
the  published  percentage  for 
scholarships  in  exceptional 
circumstances  if  the  Secretary 
determines  that  such  an  exception  is 
necessary  to  achieve  the  purposes  of  the 
program. 

Section  304.22    What  are  the 
Bequiiements  for  Grantees  in  Disbursing 
Scholarships? 

Comments:  Four  commenters 
expressed  concern  about  limiting 
scholars  to  four  years  of  financial 
assistance.  These  commenters  suggested 
that  regulations  authorize  scholars  to 
receive  four  years  of  assistance  per 
grant,  thereby  enabling  individuals  to 
receive  additional  assistance  under 
subsequent  grants. 

Discussion:  We  agree  that  the  4-year 
limit  on  assistance  under  $  304.22(c)  of 
the  proposed  regulations  should  be 
amended.  The  proposed  limit  was 
viewed  as  a  reasonable  period  for 
individuals  to  obtain  their  degree.  It  was 
not.  however,  intended  to  preclude 
scholars  from  receiving  assistance  under 
subsequent  grants  when  pursuing 
additional  degrees  or  training  (e.g.. 
doctoral  training)  We  believe  that  the 
best  way  to  address  the  commenters' 
concerns  is  to  eliminate  the  provision  in 
the  proposed  regulations  that  would 
have  established  the  limit.  By  not 
imposing  a  specific  time  Umit  on 
scholarship  assistance  (and  eliminating 
the  need  for  the  exceptions  to  the  time 
limit  as  set  out  in  proposed  paragraph 
(c)).  scholars,  in  effect,  will  be 


authorized  to  receive  financial 
assistance  for  the  same  period  as  that 
which  applies  to  the  grant.  For  example, 
an  individual  can  receive  up  to  5  years 
of  assistance  under  a  5-year  training 
grant  provided  the  remaining  regulatory 
requirements  are  satisfied,  including  the 
requirement  in  S  304.22(b)  that  the  level 
of  assistance  not  exceed  the  difference 
between  the  student's  cost  of  attendance 
and  the  amount  of  student  financial  aid 
the  scholar  receives.  Scholars  may  also 
receive  assistance  under  subsequent 
grants  in  order  to  obtain  additional 
training  (e.g..  doctoral,  postdoctoral 
training). 

Changes:  Paragraph  (c),  including  the 
4-year  limit  on  financial  assistance,  in 
this  section  of  the  proposed  regulations 
has  been  removed  from  the  final 
regulations. 

Section  304.23    What  Assurances  Must 
be  Provided  by  a  Grantee  That  Intends 
to  Provide  Scholarships? 

Comments:  Several  commenters 
requested  that  the  length  of  a  scholar's 
service  obligation  be  proportional  to  the 
amount  of  financial  assistance  received. 
Other  commenters  requested  that  the 
regtdations  not  apply  to  post-doctoral 
students. 

Most  comments  on  this  section 
questioned  the  service  obligation 
requirements  in  the  proposed 
regulations,  particularly  the  proposed 
requirement  in  §  304.23(b)(2)  that  the 
majority  of  the  persons  to  whom  the 
scholar  provides  services  be  children 
receiving  special  education,  related,  or 
early  intervention  services.  Some  of 
these  commenters  stated  that  the  service 
obligation  provisions  would  serve  to 
limit  the  ability  of  scholars  to  work  in 
regular  education  settings  or  prevent 
special  education  teachers  from  being 
promoted  out  of  the  classroom.  Others 
indicated  that  the  work  requirements 
would  negatively  impact  teachers  in 
early  intervention  settings  who  serve 
both  infants  and  toddlers  with 
disabilities  and  those  considered  "at 
risk  of  developmental  delays. 

A  number  of  commenters  on  the 
service  obligation  requirements  also 
requested  clarification  in  the  regulations 
for  determining  whether  an  individual 
working  part-time  has  fulfilled  the 
applicable  service  obligation.  Other 
commenters  viewed  the  work 
requirements  for  leadership  personnel 
as  unduly  narrow.  In  addition,  some 
commenters  asked  whether  individuals 
could  begin  fulfilling  their  service 
obligation  by  working  in  the  IDEA  field 
during  their  training  program. 

Some  commenters  asked  that  Federal 
program  officials  determine  the 
appropriateness  of  the  employment 


settings  in  which  each  former  scholar 
proposes  to  fulfill  his  or  her  service 
obligation.  Similarly,  many  commenters 
sought  a  much  larger  Federal  role — and 
a  reduced  grantee  role — in  trBcking 
scholars  following  completion  of  their 
training  programs.  Other  commenters 
recognized  the  need  for  grantees  to  track 
their  former  scholars  and  sought 
additional  Federal  funding  to  carry  out 
that  function.  Many  were  concerned 
with  the  additional  time  and  paperwork 
burden  associated  with  tracking  that  the 
proposed  regulations  placed  on  grantee 
institutions,  particularly  large  training 
universities  Others  requested 
clarification  as  to  what  happens  if  an 
institution  is  unable  to  locate  a  former 
scholar.  LasUy.  a  number  of  commenters 
requested  clarification  on  how  the 
regulations  applied  to  scholars  who  do 
not  complete  their  training. 

Discussion:  As  explained  in  the 
preamble  discussion  to  §  304.3.  the  Act 
bases  a  scholar's  service  obligation  on 
the  period  for  which  the  individual 
received  financial  assistance  rather  than 
on  the  amount  of  that  assistance.  Thus, 
regardless  of  the  amount  of  financial 
assistance  offered  to  a  scholar,  the  Act 
requires  that  the  scholar  choose  between 
fulfilling  the  two-year  per  year  of 
assistance  service  obligation,  on  the  one 
hand,  or  paying  back  the  scholarship  on 
the  other.  Both  the  proposed  and  final 
regulations  reflect  these  options. 

The  statute  also  does  not  provide  a 
basis  for  excepting  certain  types  of 
scholarships  &t)m  the  work  or  repay 
requirements.  Thus,  a  post-doctoral 
student,  for  example,  receiving 
scholarship  assistance  from  a  leadership 
preparation  project  funded  under 
section  673(c)  of  the  Act  is  required  to 
fulfill  the  service  obhgation 
requirements  specified  in  §  304.23(b)(3) 
or  repay  the  scholarship. 

We  have  provided  in  the  final 
regulations  greater  flexibility  for 
purposes  of  determining  whether  a 
scholar's  job  is  sufficienUy  focused  on 
serving  children  with  disabilities. 
Section  304.23(b)  of  the  final  regulations 
authorizes  a  scholar  to  serve  in  a 
position  in  which  the  individual  spends 
a  majority  of  his  or  her  time  providing 
special  education,  related,  or  early 
intervention  services.  Thus,  a  former 
scholar  who  provides  services  under 
Part  B  or  Part  C  of  IDEA  (Part  B)  to 
children  with  disabilities,  would  satisfy 
§  304.23(b)(2)  as  long  as  a  majority  of  his 
or  her  students  are  children  with 
disabilities  receiving  Part  B  or  Part  C 
services  frnm  the  individual 
(S  304.23(b)(2)(i))  or  the  individual 
expends  a  majority  of  his  or  her  time 
providing  services  under  Part  B  or  Part 
C(§304.23(b)(2)(U)). 


We  believe  that  it  is  critical  that 
scholars  be  required  to  work  extensively 
with  children  with  disabilities  since  the 
service  obligation  requirements  in 
section  673(h)  were  adopted  in  response 
to  the  continued  shortages  of  qualified 
personnel  providing  special  education, 
related  services,  and  early  intervention 
services.  We  also  believe  that  is  critical 
for  personnel  providing  services  under 
IDEA  to  be  capable  of  working  with 
children  with  disabiUties  in  regular 
education  settings  given  the 
requirement  in  Part  B  of  IDEA  that 
children  with  disabilities  be  educated, 
to  the  maximum  extent  appropriate, 
with  nondi.sabeld  children  in  the  regular 
education  environment.  Accordingly, 
the  final  regulations  permit,  as  the 
proposed  regulations  would  have 
permitted,  a  scholar  to  work  with 
children  with  disabilities  in  the  regular 
education  classroom.  If  the  individual's 
primary  purpose  for  being  in  a  regular 
education  classroom  is  to  provide  IDEA- 
related  services  to  children  with 
disabilities,  then  that  individual  would 
be  considered  to  be  providing  IDEA 
services  to  children  with  disabilities 
during  the  time  the  individual  is  in  that 
regular  education  classroom  (for 
purposes  of  §  304.23(b)(2)(i)  or 
(b)(2)(ii)).  even  though  one  or  more 
nondisabled  children  may  benefit  from 
that  iodixadual  working  in  the 
cla.ssroom.  The  regulations,  therefore, 
support  the  expectation  that  children 
with  disabilities  be  served  in  the  least 
restrictive  environment  appropriate  to 
the  child.  At  the  same  time,  the 
majority-student  or  majority-time 
requirement  in  §  304.23(b)(2)  ensure 
that  limited  IDEA  training  monies  do  in 
fact  benefit  the  targeted  population — 
children  and  infants  and  toddlers  with 
disabilities. 

The  final  regulations  also  do  not 
diminish  the  importance  of  regular 
education  teachers  being  trained  to 
serve  children  with  disabilities.  To  the 
contrary,  regular  education  teachers, 
and  individuals  in  regular  education 
training  programs,  are  encouraged  to 
participate  in  courses  or  other  aspects  of 
IDEA-funded  training  programs.  On  the 
other  hand,  a  current  regular  education 
teacher  who  accepts  scholarship 
assistance  under  an  IDEA  personnel 
training  program,  like  all  other  IDEA- 
funded  scholars,  must  subsequenUy 
work  in  the  special  education,  related 
service,  or  early  intervention  field  (or 
payback  the  scholarship)  consistent 
with  the  requirements  of  these 
regulations.  Because  special  education 
teachers,  related  service  and  early 
intervention  service  providers,  and 
special  education  leadership  personnel 


continue  to  be  in  high  demand  in 
schools  and  school  districts  across  the 
Nation,  directing  personnel  training 
funds  under  IDEA  toward  addressing 
that  demand  is  clearly  warranted. 

The  regulations  do  not  limit  a 
scholar's  opportunities  for  advancement 
as  long  as  the  position  to  which  the 
former  scholar  advances  meets  the 
service  obligation  requirements  in  this 
section.  For  example,  a  former  scholar 
who  received  training  to  work  with  the 
high-incidence  disability  population. 
subsequenUy  works  as  a  special 
education  teacher,  and  then  advances 
into  a  position  as  a  special  education 
administrator  would  continue  to  meet 
the  requirements  in  §304. 23(b)(2)  if  the 
majority  of  students  for  which  the 
administrator  is  responsible  arc 
receiving  services  under  either  Part  B  or 
C  of  IDEA.  On  the  other  hand,  a 
secondary  school  principal  position,  in 
which  the  administrator  is  responsible 
for  the  entire  student  population  (a 
majorit)'  of  which  is  not  disabled)  likely 
would  not  qualify  as  an  appropriate 
work  setting  under  the  regulatioris.  Of 
course,  a  former  scholar  need  not  work 
in  a  qualified  setting  once  the  period  of 
the  service  obligation  has  been  met  or  if 
the  individual  pays  back  the  portion  of 
the  scholarship  that  is  proportional  to 
the  period  for  which  the  5er%'ice 
obligation  was  not  completed 

As  some  commenters  noted,  a  State 
may  serve,  through  its  infant  and 
toddler  program  under  Part  C  of  the  Act. 
those  infants  and  toddlers  in  the  Slate 
who  would  be  at  risk  of  experiencing 
substantial  developmental  delays 
without  early  intervention  services.  In 
those  Slates,  these  "at-risk"  infants  and 
toddlers  qualify  as  infants  and  toddlers 
wiih  disabilities  and  are  eligible  to 
receive  early  intervention  services 
under  Part  C.  Thus,  whether  a  former 
scholar  of  an  early  intervention  training 
program  who  is  providing  early 
intervention  services  to  infants  and 
toddlers  with  identified  disabiUties  or 
developmental  delays,  and  to  at-risk 
infants  and  toddlers,  would  meet  the 
service  obligation  requirements  in  this 
section  of  the  regulations  may  depend 
upon  whether  the  State  has  elected  to 
serve  at-risk  infants  and  toddlers  under 
Part  C  of  IDEA.  If  the  Stale  has  elected 
to  include  the  at-risk  population  imder 
its  Part  C  program,  and  the  scholar 
works  fuU-time  with  that  population, 
then  <)  304.23(b)(2)  of  the  regulations 
would  be  satisfied.  On  the  other  hand, 
if  the  State  does  not  serve  at-risk  infants 
and  toddlers  under  Part  C.  then  the 
scholar  could  still  satisfy  the  regulations 
by  serving  mostly  Part  C-«ligible 
children  or  spending  a  majority  of  his  or 
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her  time  providing  Part  C  services  to 
such  children  under  %  304.23(b)(2)(ii). 

Although  the  critical  need  for  full- 
time  special  ednc^ition.  related  service, 
and  early  intervention  personnel  is 
well-documented,  we  recognize  that 
some  former  scholars  may  elect,  for  a 
variety  of  reasons,  to  work  part-time 
following  their  training.  Thus,  we  agree 
dial  §304.23(bKl)(ii)  and  (b)(3)(ii)  of  the 
proposed  regulations  should  clarify  that 
part-time  employment  is  authorized. 
However,  because  an  individual's 
service  obligation  is  based  on  full-time 
employment,  a  part-time  worker  must 
still  meet  the  full-time  obligation,  by 
accumulating  the  periods  of  part-time 
work,  by  the  end  of  the  regulatory  time 
period  (i.e..  the  sum  of  the  number  of 
years  required  plus  three  additional 
years).  For  example,  a  scholar  who 
received  two  years  of  financial 
assistance  would  have  seven  years  to 
complete  a  four-year  service  obligation. 
If  that  scholar  subsequently  works  full- 
time  for  an  initial  two  years  and  half- 
time  for  the  next  four  (i.e..  the 
equivalent  of  two  full-time  years),  the 
individual  would  meet  the  service 
obligation  required  under  this  sectic  n. 
Accordingly,  the  final  regulations 
authorize  individuals  to  fulfill  their 
service  obligation  through  employment 
on  a  full-time  or  full-time  equivalent 
basis.  By  "full-time  equivalent"  we 
mean  the  accumulation  of  part-time 
employment  periods  to  equal  full-time 
employment.  What  constitutes  "full- 
time  employment"  is  determined  by  the 
individual's  einployer  or  the  agencies 
the  individual  serves,  as  stated  under 
the  definition  of  "full-time  "  in  §  304.3. 

The  work  requirements  in  the  Act  and 
regulations  that  apply  to  scholarship 
recipients  in  leadership  training 
programs  enable  scholars  to  pursue  a 
wide  variety  of  administrative  or  other 
leadership  positions  related  to  the 
provision  of  services  under  IDEA.  By 
requiring  leadership  program  graduates 
to  spend  a  majority  of  their  time 
performing  work  related  to  their 
training,  we  expect  these  former 
scholars  to  help  address  the  shortage  of 
qualified  supervisory  and  policymaking 
officials,  and  university  faculty,  in  the 
special  education,  related  service,  and 
early  intervention  fields.  As  indicated 
previously,  however.  IDEA  leadership 
funds  are  not  intended  to  pay  for  the 
training  of  administrators  (e.g.. 
principals)  who  work  primarily  with  a 
Dondisabled  student  population 
(although  former  scholars  can  certainly 
assume  those  positions  after  the  period 
of  their  service  obligation  or  by  paying 
back  their  scholarship).  We  believe  the 
proposed  regulatory  requirements 
established  an  appropriate  standard  that 


is  sufficiently  focused  on  children  with 
disabilities,  yet  provides  for  limited 
work  in  other  areas. 

We  recognize  that  in  some  instances 
individuals  may  begin,  or  already  be. 
working  in  the  special  education, 
related  service,  or  early  intervention 
fields  prior  to  completing  the  training 
program  for  which  they  received 
scholarship  assistance.  For  example,  a 
current  special  education  teacher  could 
receive  a  scholarship  to  pursue  an 
additional  degree  or  certificate  in 
special  education;  or  a  scholar  working 
toward  a  doctorate  in  a  leadership 
training  program  may  begin  teaching  in 
a  university's  special  education  program 
while  completing  a  dissertation  or  other 
component  of  a  degree.  In  cases  in 
which  a  scholarship  recipient  is  both 
completing  training  and  working  in  a 
job  that  would  satisfy  the  service 
obligation  requirements  (e.g..  the  special 
education  teacher  who  provides  Part  B 
services  to  a  majority  of  his  or  her 
students),  we  agree  that  the  regulations 
should  afford  some  flexibility  to  enable 
individuals  to  count  toward  the  period 
of  their  service  obligation  appropriate 
work  performed  before  the  completion 
of  training.  At  the  same  time,  it  is 
expected  that  scholarship  recipients 
fulfill  a  service  obligation  that  is 
sufficiently  related  to  the  training  for 
which  assistance  was  provided.  Because 
some  persons  may  work  in  this  type  of 
job  before  completing  U^ning.  the  final 
regulations  authorize  scholars  to  count 
toward  the  period  of  their  service 
obligation  requirement  work  that  is 
performed  after  the  completion  of  one 
full-time  academic  year  of  training.  Of 
course,  the  applicable  job  must  meet  the 
work  setting  and  other  requirements  in 
the  regulations,  and  the  individual  must 
fulfill  the  remaining  portion  of  the 
service  obligation  upon  completion  of 
the  training. 

Assigning  responsibility  for 
determining  the  appropriateness  of  a 
former  scholar's  work  setting  to  the 
Department  would  create  additional 
burden  on  scholars  and  limit  the 
flexibility  on  grantee  institutions  that 
the  Act  intentionally  provides.  Section 
673(h)  of  the  Act  states  that  applicants 
for  IDEA  training  grants  "will  ensure" 
that  their  scholarship  recipients 
subsequently  meet  the  service  obligation 
requirements,  meaning  that  the  grantee 
institution  is  responsible  for 
determining  whether  a  scholarship 
recipient  has  fulfilled  his  or  her 
subsequent  work  obligations  under  this 
section  of  the  regulations.  The  Act 
recognizes  that  the  grantee  institution  is 
in  the  best  position  to  counsel  and  assist 
its  former  scholars  in  meeting  the  work 
responsibilities  that  result  from 


receiving  an  IDEA-funded  scholarship. 
Moreover,  imposing  an  across-the-board 
rule  for  scholarship  recipients  to  consult 
the  Federal  Government  regarding  the 
appropriateness  of  their  work  setting 
would  be  overly  burdensome  to 
scholars.  Therefore,  the  regulations, 
consistent  with  the  Act.  rely  upon  the 
expertise  of  the  grantee  institution  to 
assist  its  scholar  in  obtaining  an 
appropriate  job  (or  jobs)  among  the 
many  employment  options  available  to 
the  individual  following  training. 

Statutorv'  intent,  as  well  as  the  need 
for  program  effectiveness  and  efficiency, 
also  requires  that  grantees  ensure  that 
their  former  scholars  fulfill  the  service 
obligation  requirements  in  the 
regulations.  Both  the  proposed  and  final 
regulations  are  intended  to  provide 
training  institutions  maximum 
flexibility  to  determine,  through  the 
most  efficient  means  possible,  the 
compliance  of  their  scholars  with  the 
applicable  statutory  and  regulatory 
requirements.  Thus,  rather  than 
establishing  a  specific  type  of  system 
that  grantees  must  follow.  §  304.23(e) 
required  that  grantees  establish  policies 
and  procedures,  including  a  "tracking 
system,"  to  determine  the  compliance  of 
their  scholars  with  their  service 
obligations  outlined  in  the  required 
agreement  between  each  scholar  and  the 
grantee.  The  broad,  flexible  language  of 
paragraph  (e)  was  viewed  as  the  least 
burdensome  means  for  grantees  "to 
ensure.  "  as  the  Act  requires,  that 
scholarship  recipients  fulfill  their 
employment  obligations.  Nevertheless, 
the  term  "tracking  system"  has  been 
removed  from  the  regulations  since 
many  commenters  believed  that  this 
term  suggested  a  specific  and  more 
complicated  procedure  than  might  be 
necessary  for  certain  institutions  to 
comply  with  the  Act  and  regulations. 
Grantee  institutions  still  remain 
responsible  for  ensuring  that  their 
former  scholars  comply  with  the  service 
obligation  requirements  and  for 
notifying  the  Department  if  a  scholar 
fails  lo  fulfill  his  or  her  obligation.  Since 
no  specific  type  of  "tracking  system"  is 
required,  graiitees  are  free  to  utilize 
existing  practices  at  their  institution 
(e.g..  alumni  office  procedures  or 
university  accreditation  practices  for 
reporting  on  the  progress  and 
employment  statiu  of  former  graduates), 
modify  those  practices,  or  develop  new 
procedures  specific  to  graduates  of  IDEA 
training  programs.  Regardless  of  the 
approach  instituted,  we  expect  that  the 
costs  incurred  under  §  304.23(e)  will  be 
primarily  the  initial  costs  of  establishing 
the  institution's  policies  and  procedures 
for  following  former  scholars. 


The  estimates  of  the  time  and 
paperwork  burden  associated  virith 
implementing  §  304.23(e)  were 
developed  following  a  review  of  the 
history  of  IDEA  training  programs  and 
available  data,  including  the  number  of 
scholarships  awarded  by  funded 
projects.  We  agree  that  the  relevant 
burden  could  depend  on  the  size  of  the 
institution  and  the  number  of  scholars. 
It  is  more  likely,  however,  that  the  time 
and  effort  needed  to  follow  former 
scholars  will  depend  upon  the 
institutions'  existing  practices  and 
whether  those  institutions  receiving 
IDEA  training  grants  can  adopt  or 
modify  tho.se  practices  for  purposes  of 
fulfilling  their  responsibilities  under 
S  304.23  and  other  provisions  of  these 
regulations.  Moreover,  the  Department 
intends  to  closely  monitor  the  impact  of 
the  requirements  of  this  section  on 
funded  projects  and  to  provide  technical 
assistance  (e.g.,  sharing  model 
procedures  of  other  projects)  during  the 
continued  implementation  of  §  304.23 
and  of  the  final  regulations  as  a  whole. 
Aside  from  the  fact  that  the  Act  compels 
grantee  institutions  to  ensure  their 
scholars'  compliance,  we  also  note  that 
the  grantee's  procediues  for  following 
former  scholars  will  provide  the 
institution  with  valuable  evaluative 
information  related  to  the  success  of  its 
training  program  and  the  progress  of  its 
graduates. 

We  do  recognize,  however,  that  in 
some  instances,  an  institution  may  be 
unable  to  locate  a  former  scholar 
regardless  of  its  persistency  in  doing  so. 
If.  for  example,  the  institution  has  sent 
the  scholar  a  letter  of  inquin,'  and   . 
follow-up  reminders  without  receiving 
any  response,  and  it  caiuiol  otherwise 
verify  that  the  former  scholar  has  met 
the  service  obligation  requirements, 
then  the  institution  must  notify  the 
Department  of  the  individual's  possible 
noncompliance. 

We  note  that  the  regulations  apply  to 
training  program  drop-outs  in  the  same 
manner  as  other  scholarship  recipients. 
Thus,  an  individual  receiving  financial 
assistance  under  an  IDEA-funded  grant 
who  fails  to  satisfy  the  service 
obligation  must  repay  the  cost  of  the 
assistance  consistent  with  §  304.23(c). 
We  expect  that  grant  applicants, 
however,  will  minimize  the  number  of 
students  who  do  not  complete  their 
training  by  accepting,  and  limiting 
scholarship  assistance  to,  highly- 
qualified  students  able  to  sustain 
satisfactory  performance  and  complete 
their  program  of  studies.  In  addition, 
grantee  institutions  should  establish 
sufficient  support  services  to  ensure  the 
success  of  their  students.  We  also  note 
that  drop-outs  who  had  received 


scholarship  assistance  would  not  be 
able  to  meet  their  service  obligation 
(and.  therefore,  must  payback  their 
scholarship)  if  they  are  not  qualified  to 
fill  available  special  education,  related 
service,  or  early  intervention  jobs  thai 
meet  the  requirements  in  §  304.23(b)(2) 
or  (b)(3)(i). 

Changes:  Section  304.23(b)(l)(iii)  and 
(b)(3)(iii)  have  been  revised  to  clarify 
that  the  length  of  an  individual's  service 
obligation  is  based  on  the  number  of 
"academic  years"  for  which  scholarship 
assistance  wps  received.  Also. 
§  304.23(b)(2)  has  been  revised  to 
authorize  scholars  to  work  in  positions 
in  which  the  individual  spends  a 
majority  of  his  or  her  time  providing 
special  education,  related,  or  early 
intervention  services.  In  addition,  a  new 
paragraph.  §  304.23(b)(5).  has  been 
added  lo  the  final  regulations  to  allow 
scholars  to  count  toward  their  service 
obligation  employment  that  meets  the 
regulatory  requirements  and  is 
performed  subsequent  to  the  completion 
of  one  academic  year  of  the  training. 
Finally.  §  304,23(e)  of  the  proposed 
regulations  has  been  amended  by 
removing  the  term  "tracking  system"  as 
a  required  component  of  the  grantee's 
policies  and  procedures  for  determining 
the  compliance  of  scholars  with  their 
regulator^'  obligations. 

Section  304.30     What  are  the 
Bequirsments  for  Scholars? 

Comments:  A  number  of  commenters 
asked  that  the  regulations  highlight  the 
need  for  scholars  to  provide  information 
lo  the  grantee  institution  foUowdng 
training,  including  changes  in  address 
and  the  status  of  the  individual's 
employment.  These  commenters 
emphasized  the  importance  of  former 
scholars  providing  this  information  in 
order  for  institutions  to  ensure  that  the 
service  obligation  requiremea(i>  are 
being  fulfilled. 

Discussion:  Although  the  statute 
requires  that  grantees  ensure  that  their 
scholarship  recipients  fulfill  their 
service  obligation,  we  recognize  that 
scholars  have  a  responsibility  to  keep 
their  institutions  informed  of  their 
whereabouts  and  their  progress  toward 
meeting  the  work  requirements  in 
§  304.23(b).  Scholars,  therefore,  are 
expected  to  provide  any  information  the 
institution  requests  that  is  needed  to 
determine  whether  the  scholar  has 
fulfilled  the  service  obligation 
requirements  or  needs  to  repay  the 
scholarship.  Moreover,  scholars  should 
keep  their  institution  apprised  of 
changes  in  address  or  job  status 
throughout  the  period  of  their  service 
obligation,  enabling  institutions  lo  keep 


track  of  their  former  scholars  more 
readilv. 

Changes:  Section  304.30(f)  of  die 
propo.<ed  regulations  has  been  amended 
to  require  that  a  scholar  provide  his  or 
her  training  institution  with  any 
requested  information  that  is  necessar>' 
for  the  grantee  to  determine  the 
scholar's  progress  in  meeting  the  service 
obligation  requirements.  /Uso.  under 
§  304.30,  a  new  paragraph  (g)  has  been 
added  lo  the  final  regulations  to  require 
that  each  scholar  notify  the  grantee 
institution  of  changes  in  address, 
emplo>Tnent  setting,  or  employment 
status  during  the  period  of  the  service 
obligation. 

SecUon  304.31     What  are  the 
Requirements  for  Obtaining  a  Deferral 
or  Exemption  lo  Performance  or 
Repayment  Under  an  Agreement? 

Comments:  Some  commenters 
requested  that  deferral  of  the  service 
obligation  requirements  be  authorized 
for  scholars  who  are  pregnant  or  have 
other  temporary  medical  conditions. 

Discussion:  We  do  not  believe  thai 
expanding  the  bases  for  receiving  a 
deferral  of  the  senice  obligation 
requirements  is  needed.  As  in  the 
proposed  regulations.  §  304.23(b)  of  the 
final  regulations  provides  for  an 
additional  three  years,  beyond  the 
number  of  years  required  by  the  Act,  to 
complete  the  service  obligation.  Thus,  a 
scholar  with  a  four-year  service 
obligation,  for  example,  has  seven  years 
lo  fulfill  that  requirement.  The 
additional  three-year  time  period  in  the 
regulations  is  intended  to  provide 
greater  flexibility  in  meeting  the  work 
obligation  for  those  former  scholars  who 
become  pregnant,  experience  short-term 
illness,  relocate,  or,  for  other  reasons, 
choose  not  to  work  full-time  or  in 
successive  years.  In  addition, 
S  304.31(b)  of  the  regulations  authorizes 
scholars  lo  obtain  a  deferral  of  the 
service  obligation  time  period  (i.e., 
number  of  years  required  plus  three 
additional  years)  under  different  types 
of  circumstances,  including  the 
situation  where  a  disability  prevents  an 
individual  from  working.  'Thus,  a 
disabling  medical  condition  may 
provide  a  basis  for  a  deferral. 

Changes:  None. 

Executive  Order  12866 

We  have  reviewed  these  final 
regulations  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
fit)m  statutory  requirements  and  those 
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we  have  detennined  to  be  necessary  for 
administering  this  program  eSectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  final  regulations, 
we  have  determined  that  the  benefits  of 
the  regulations  justify  the  costs. 

We  nave  also  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

We  summarized  the  potential  costs 
and  benefits  of  these  final  regulations  in 
the  preamble  to  the  NPRM  published  on 
July  10.  1998  (63  FR  37469). 

Paperwork  Reduction  Act  of  1995 

The  Paperwork  Reduction  Act  of  1995 
does  not  require  you  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
We  display  the  valid  OMB  control 
number  assigned  to  the  collection  of 
Information  in  these  final  regulations  at 
the  end  of  the  affected  sections  of  the 
regulations. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  we 
intend  this  document  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  NPRM  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http;//ocfo.ed.gov/fedreg.htm 


http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  D.C.,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  acojss  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
.Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  64.325.  Peraonnel  Preparation  to 
Improve  Services  and  Results  for  Children 
with  Disabilities.) 

List  of  Subiects  in  34  CFR  Part  304 

Education  of  individuals  with 
disabilities.  Elementary  and  secondary 
education.  Grant  programs — education. 
Individuals  with  disabilities.  Reporting 
and  recordkeeping  requirements. 
Schools. 

Dated:  December  6. 1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Hehabilitative  Services. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  Title  34 
of  the  Code  of  Federal  Regulations  by 
revising  Part  304  to  read  as  follows: 

PART  304— SPECIAL  EDUCAT10r4— 
PERSONNEL  PREPARATION  TO 
IMPROVE  SERVICES  AND  RESULTS 
FOR  CHILDREN  WITH  DISABILITIES 

Subpart  A — General 

Sec. 

304.1  Purpose. 

304.2  What  is  the  Special  Education— 
Persomiel  Preparation  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program? 

304. 3  What  definitions  apply  to  this 
program? 

304.4  What  regulations  apply  to  this 
program? 

Subpart  B— What  Conditions  Must  Be  IWet 
By  the  Grantee? 

304.20  What  are  the  requirements  for 
directing  grant  furtds? 

304.21  What  are  allowable  costs? 

304.22  What  are  the  requirements  for 
grantees  in  disbursing  scholarships? 

304.23  What  assurances  must  be  provided 
by  a  grantee  that  intends  to  provide 
scholarships? 


Subpart  C— Wtiat  Conditions  Must  Be  Met 
By  the  Scholar? 

304.30  What  are  the  raquirements  for 
scholars? 

304.31  What  are  the  requirements  for 
obtaining  a  deferral  or  exception  to 
performance  or  repayment  under  an 
agreement? 

304.32  What  are  the  consequences  of  a 
scholar's  failure  to  meet  the  terms  and 
conditions  of  a  scholarship  agreement? 

Authority:  20  U.S.C.  1473.  unless 
otherwise  noted. 

Subpart  A — General 

§304.1     Purpose. 

Individuals  who  receive  scholarship 
assistance  bom  projects  funded  imder 
the  Special  Education — Persormel 
Preparation  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
program  are  required  to  complete  a 
service  obligation,  or  repay  all  or  part  of 
the  costs  of  such  assistance,  in 
accordance  with  section  673(h)  of  the 
Individuals  with  Disabilities  Education 
Act  and  the  regulations  of  this  part. 

(Authority:  20  U.S.C.  1473(h)l 

{304.2    What  is  the  Special  Education- 
Personnel  Preparation  to  Improve  Services 
and  Results  for  Ctilldren  with  Disabilities 
Program? 

The  Special  Education — Persoimel 
Preparation  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
Program  (program)  provides  financial 
assistance  under  section  673  of  the  Act 
to— 

(a)  Help  address  State-identified 
needs  for  qualified  personnel  in  special 
education,  related  services,  early 
intervention,  and  regular  education,  to 
work  with  children  with  disabilities: 
and 

(b)  Ensure  that  those  personnel  have 
the  skills  and  knowledge,  derived  from 
practices  that  have  been  determined, 
through  research  and  experience,  to  be 
successful,  that  are  needed  to  serve 
those  children. 

(Authority:  20  U.S.C.  1473(a)) 

i  304.3    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Award 

Department 

EDGAR 

Grantee 

Project 

Recipient 

Secretary 

(b)  The  following  definitions  apply  to 
this  program: 

Academic  year  means — 


(1)  A  full-time  course  of  study — 

(i)  Taken  for  a  period  totaling  at  least 
nine  months:  or 

(ii)  Taken  for  the  equivalent  of  at  least 
two  semesters,  two  trimesters,  or  three 
quarters;  or 

(2)  For  a  part-time  student,  the 
accumulation  of  periods  of  part-time 
courses  of  study  that  is  equivalent  to  an 
"academic  year"  under  paragraph  (b)(1) 
of  this  section. 

Act  means  the  Individuals  with 
Disabilities  Education  Act,  20  U.S.C. 
1400  et  seq. 

EaWy  intervention  services  means 
early  intervention  services  as  defined  in 
section  632(4)  of  the  Act. 

Full-time,  for  purposes  of  determining 
whether  an  individual  is  employed  full- 
time  in  accordance  with  §  304.23,  means 
a  full-time  position  as  defined  by  the 
individual's  employer  or  by  the  agencies 
served  by  the  individual. 

Payback  means  monetary  repayment 
of  scholarship  assistance  in  lieu  of 
completion  of  a  service  obligation. 

Related  services  means  related 
services  as  defined  in  section  602(22)  of 
the  Act. 

Scholar  means  an  individual  who  is 
pursuing  a  degree,  license, 
endorsement,  or  certification  related  to 
special  education,  related  services,  or 
early  inter\'ention  ser\'ices  and  who 
receives  scholarship  assistance  imder 
this  part. 

Scholarship  means  financial 
assistance  to  a  scholar  for  training  under 
the  program  and  includes  all 
disbursements  or  credits  for  tuition, 
fees,  student  stipends,  and  books,  and 
travel  in  conjunction  with  training 
assignments. 

Service  obligation  means  a  scholar's 
employment  obligation,  as  described  in 
section  673(h)  of  the  Act  and 
§  304.23(b). 

Special  education  means  special 
education  as  defined  in  section  602(25) 
of  the  Act. 
(Authority:  20  U.S.C  1473(h)) 

§  304.4    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
the  following  parts  of  title  34  of  the 
Code  of  Federal  Regulations: 

(1)  Part  74  (Administration  of  Grants 
to  Institutions  of  Higher  Education, 
Hospitals,  and  Nonprofit  Organizations). 

(2)  Part  75  Pirect  Grant  Programs). 

(3)  Part  77  (Definitions  That  Apply  to 
Department  Regulations). 

(4)  Part  79  (Intergovenmiental  Review 
of  Department  of  Education  Programs 
and  Activities). 


(5)  Part  80  (Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments). 

(6)  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(7)  Part  82  (New  Restrictions  on 
Lobbying). 

(8)  Part  85  (Govenunentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  Part  86  (Drug-Free  Schools  and 
Campuses). 

(10)  Part  97  (Protection  of  Human 
Subjects). 

(11)  Part  98  (Student  Rights  in 
Research,  Experimental  Programs  and 
Testing). 

(12)  Part  99  (Family  Educational 
Rights  and  Privacy). 

(b)  The  regulations  in  this  part  304. 

(Authority:  20  U.S.C.  1473;  20  U.S.C.  3474(a)) 

Subpart  B — What  Conditions  Must  Be 
Met  By  ttie  Grantee? 

§  304.20    What  are  the  requirements  tor 
directing  grant  funds? 

(a)  The  Secretary,  as  appropriate, 
identifies  in  a  notice  published  in  the 
Federal  Register,  the  percentage  (up  to 
75  percent)  of  a  total  award  under  the 
program  that  must  be  used  to  support 
scholarships  as  defined  in  S  304.3. 

(b)  The  Secretary  may  award  a  grant 
that  uses  a  percentage  for  scholarships. 
as  determined  by  the  Secretar>'.  that  is 
lower  than  that  published  under 
paragraph  (a)  of  this  section  in 
exceptional  circumstances  if  the 
Secretary  determines  that  such  an 
exception  is  necessary  to  achieve  the 
purposes  of  the  program. 
(Authority:  20  U.S.C  1473(h)) 

$  304.21    Wtiat  an  allowaMa  costi? 

In  addition  to  the  allowable  costs 
established  in  the  Education 
Department  General  Administrative 
Regulations  in  34  CFR  75.530  through 
75.562,  the  following  items  are 
allowable  expenditures  by  projects 
funded  under  the  program: 

(a)  Tuition  and  fees. 

(b)  Student  stipends  and  books. 

(c)  Travel  in  conjimction  with  training 
assigimients. 

(Authority:  20  U.S.C.  1473(h)l 

S  304.22    What  are  ttw  rsquiremenU  tor 

grantees  in  disbursing  scholarship*? 
Before  disbursement  of  scholarship 

assistance  to  an  individual,  a  grantee 

must — 
(a)  Ensure  that  the  scholar — 
(1)  Is  a  citizen  or  national  of  the 

United  States; 


(2)  Is  a  permanent  resident  of — 
(i)  Puerto  Rico,  the  United  States 

Virgin  Islands,  Guam.  American  Samoa, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands:  or 

(ii)  The  Republic  of  the  Marshall 
Islands,  the  Federated  States  of 
Micronesia,  or  the  Republic  of  Palau 
(during  the  period  in  which  these 
entities  are  eligible  to  receive  an  award 
under  the  program):  or 

(3)  Provides  evidence  from  the  U.S. 
Immigration  and  Naturalization  Service 
that  the  individual  is — 

(i)  A  lawful  permanent  resident  of  the 
United  States;  or 

(ii)  In  the  United  States  for  other  than 
a  temporary  purpose  with  the  intention 
of  becoming  a  citizen  or  permanent 
resident. 

(b)  Limit  scholarship  assistance  to  the 
amoimt  by  which  the  individual's  cost 
of  attendance  at  the  institution  exceeds 
the  amount  of  grant  assistance  the 
scholar  is  to  receive  for  the  same 
academic  year  imder  Title  fV  of  the 
Higher  Education  Act:  and 

(c)  Obtain  a  Certification  of  Eligibility 
for  Federal  Assistance  from  each 
scholar,  as  pre.scribed  in  34  CFR  75.60, 
75.61.  and  75.62. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  1820-06221 
(Authority:  20  U.S.C  1473) 

§  304.23  What  assurances  must  be 
provided  by  a  grantee  ttiat  intends  to 
provide  scholarships? 

Before  receiving  an  award,  a  grantee 
that  intends  to  grant  scholarships  tmder 
the  program  must  assure  that  the 
following  requirements  will  be  satisfied: 

(a)  Requirement  for  agreement.  Each 
scholar  who  will  receive  a  scholarship 
must  first  enter  into  a  vmtten  agreement 
with  the  grantee  that  contains  the  terms 
and  conditions  required  by  this  section. 

(b)  Terms  of  the  agreement.  Each 
agreement  under  paragraph  (a)  of  this 
section  must  contain,  at  a  minimum,  the 
following  provisions: 

(1)  Individuals  who  receive 
scholarship  assistance  from  projects 
funded  under  section  673(b)  and  (e). 
and  to  the  extent  determined 
appropriate  by  the  Secretary,  section 
673(d).  of  the  Act  will  subsequently 
maintain  employment — 

(i)  In  whicn  the  individual  provides 
special  education  or  related  services  to 
children  with  disabilities  or  early 
intervention  sen'ices  to  infants  and 
toddlers,  and  their  families; 

(ii)  On  a  full-time  or  full-time 
equivalent  basis;  and 

(iii)  For  a  period  of  at  least  two  years 
for  every  academic  year  for  which 
assistance  was  received. 

(2)  In  order  to  meet  the  requirements 
of  paragraph  (b)(1)  of  this  section,  an 
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individual  must  be  employed  in  a 
position  in  which — 

(i)  A  majority  of  the  persons  to  whom 
the  individual  provides  services  are 
receiving  from  the  individual  special 
education,  related  services,  or  early 
intervention  services:  or 

(ii)  The  individual  spends  a  majority 
of  his  or  her  time  providing  special 
education  or  related  services  to  children 
with  disabilities  or  early  intervention 
services  to  infants  and  toddlers  with 
disabihties. 

(3)  Individuals  who  receive 
scholarship  assistance  from  a  leadership 
preparation  project  funded  under 
section  673(c)  of  the  Act  will 
subsequently  maintain  employment — 

(i)  In  which  the  individual  expends  a 
majority  of  his  or  her  time  performing 
work  related  to  the  individual's 
preparation: 

(ii)  On  a  full-time  or  full-time 
equivalent  basis:  and 

(iii)  For  a  period  of  at  least  two  years 
for  every  academic  year  for  which 
assistance  was  received. 

(4)  A  scholarship  recipient  must 
complete  the  service  obligation  under 
paragraph  (b)(l)(iii)  or  (b)(3)(iii)  of  this 
section  within  the  period  ending  not 
more  than  the  sum  of  the  number  of 
years  required  in  paragraph  (b)(l)(iii)  or 
(b)(3)(iii)  of  this  section,  as  appropriate, 
plus  three  additional  years,  ftom  the 
date  the  recipient  completes  the  training 
for  which  the  scholarship  assistance 
was  awarded. 

(5)  Employment  that  meets  the 
requirements  of  paragraph  (b)  of  this 
section,  and  is  performed  by  a  scholar 
subsequent  to  the  completion  of  one 
academic  year  of  the  training  for  which 
the  scholarship  assistance  was  received, 
can  be  used  to  meet,  in  part,  the  period 
of  the  scholar's  service  obhgation  under 
paragraph  (b)(l)(iii)  or  (b)(3)(iii)  of  this 
section. 

(6)  The  service  obhgation  in 
paragraph  (b)  of  this  section,  as  applied 
to  a  part-time  scholar,  is  based  on  the 
accumulated  academic  years  of  training 
for  which  the  scholarship  is  received. 

(c)  Repayment  (1)  Subject  to  the 
provisions  in  §  304.31  regarding  a 
deferral  or  exception,  a  scholar  who 
does  not  fulfill  the  requirements  in 
paragraph  fb)(l)  or  (b)(3)  of  this  section, 
as  appropriate,  must  repay  all  or  part  of 
any  scholarship  received,  plus  interest. 

(2)  The  amount  of  the  scholarship  that 
has  not  been  retired  through  ehgible 
service  will  constitute  a  debt  owed  to 
the  United  States  that— 

(i)  Will  be  repaid  by  the  scholar  in 
accordance  with  §  304.32:  and 

(ii)  May  be  collected  by  the  Secretary 
in  accordance  with  34  CFR  part  30,  in 


the  case  of  the  scholar's  failure  to  meet 
the  obligation  of  §  304.32. 

(d)  Standards  for  satisfactory 
progress.  The  grantee  must  establish, 
notify  students  of,  and  apply  reasonable 
standards  for  measuring  whether  a 
scholar  is  maintaining  satisfactory 
progress  in  the  scholar's  course  of  study: 

(e)  Compliance.  The  grantee  must 
establish  policies  and  procedures  to 
determine  compliance  of  scholars  with 
the  terms  of  the  written  agreement 
developed  under  this  section: 

(f)  Exit  certification.  The  grantee  must 
establish  policies  and  procedures  for 
receiving  vmtten  certification  from 
scholars  at  the  time  of  exit  from  the 
program  that  identifies — 

(1)  The  number  of  years  the  scholar 
needs  to  work  to  satisfy  the  work 
requirements  in  paragraph  (b)  of  this 
section. 

(2)  The  total  amount  of  scholarship 
assistance  received  subject  to  the  work- 
or-repay  provision  in  paragraph  (b)  of 
this  section. 

(3)  The  time  period,  consistent  with 
paragraph  (b)(l)(iii)  or  (b)(3)(iii)  of  this 
section,  during  which  the  scholar  must 
satisfy  the  work  requirements  in 
paragraph  (b)  of  this  section. 

(4)  All  other  obUgations  of  the  scholar 
under  this  section. 

(g)  Information.  The  grantee  must 
provide,  upon  request  of  the  Secretary, 
information,  including  records 
maintained  under  paragraphs  (e)  and  (f) 
of  this  section,  that  is  necessary  to  carry 
out  the  Secretary's  functions  under  this 
part. 

(h)  Records.  The  grantee  must 
maintain  the  information  under  this 
section  related  to  a  scholar  for  a  period 
of  time  equal  to  the  time  required  to 
fulfill  the  obligation  under  paragraph  (b) 
of  this  section. 

(i)  Notification.  The  grantee  must 
inform  the  Secretary  if  a  scholar  fails  to 
fulfill  or  chooses  not  to  fulfill  the 
obhgation  under  paragraph  (b)(1)  or 
(b)(3)  of  this  section. 

(Approved  by  tlie  Office  of  Management  and 
Budget  under  control  number  1820-0622) 
(Authority:  20  U.S.C.  1473(h)) 

Sut>pan  C— What  Conditions  Must  Be 
Met  By  tt>e  Scholar? 

f  304.30    What  are  the  requirements  for 
scholars? 

A  scholar  must — 

(a)  Be  enrolled  in  a  course  of  study 
leading  to  a  degree,  certificate, 
endorsement,  or  license  related  to 
special  education,  related  services,  or 
early  intervention  services  in  order  to  be 
eligible  to  receive  a  scholarship  under 
the  program: 

(bj  Enter  into  a  written  agreement 
with  the  grantee  that  meets  the  terms 


and  conditions  of  §  304.23  of  this  part 
before  starting  training: 

(c)  Receive  the  training  at  the 
educational  institution  or  agency 
designated  in  the  scholarship: 

(d)  Not  accept  payment  ofeducational 
allowances  from  any  other  entity  if  that 
allowance  conflicts  with  the  scholar's 
obligation  under  this  part: 

(e)  Maintain  satisfactory  progress 
toward  the  degree,  certificate, 
endorsement,  or  license  as  determined 
by  the  grantee: 

(f)  Provide  the  grantee  all  requested 
information  necessary  to  determine  the 
scholar's  progress  in  meeting  the  service 
obligation  under  §  304.23(b):  and 

(gj  Notify  the  grantee  of  changes  in 
address,  employment  setting,  or 
employment  status  during  the  period  of 
the  scholar's  service  obligation  imder 
§  304.23(b). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0622} 
(Authority:  20  U.S.C.  1473(h)) 

§  304.31     What  are  the  requirements  for 
ot>tainlng  a  deferral  or  exception  to 
performance  or  rapayment  under  an 
agreement? 

(a)  An  exception  to  the  repayment 
requirement  in  §  304.23(c)  may  be 
granted,  in  whole  or  part,  if  the 
scholar — 

(1)  Is  unable  to  continue  the  course  of 
study  or  perform  the  service  obligation 
because  of  a  disability  that  is  expected 
to  continue  indefinitely:  or 

(2)  Has  died. 

(b)  Deferral  of  the  repayment 
requirement  in  §  304.23(c)  may  be 
granted  during  the  time  the  scholar — 

(1)  Is  engaging  in  a  full-time  course  of 
study  at  an  institution  of  higher 
education: 

(2)  Is  serving,  not  in  excess  of  three 
years,  on  active  dufy  as  a  member  of  the 
armed  services  of  the  United  States; 

(3)  Is  serving  as  a  volunteer  under  the 
Peace  Corps  Act: 

(4)  Is  serving  as  a  full-time  volunteer 
under  Title  I  of  the  Domestic  Volimteer 
Service  Act  of  1973: 

(5)  Has  a  disabiUty  which  prevents 
the  individual  fi-om  working,  for  a 
period  not  to  exceed  three  years:  or 

(6)  Is  unable  to  sectire  employment  as 
required  by  the  agreement  by  reason  of 
the  care  provided  to  a  disabled  family 
member  for  a  period  not  to  exceed  12 
months. 

(c)  Deferrals  or  exceptions  to 
performance  or  repayment  may  be 
provided  by  grantees  based  upon 
su^cient  evidence  to  substantiate  the 
grounds  for  an  exception  under 
paragraph  (a)  of  this  section  or  a  deferral 
under  paragraph  (b)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0622) 


lAuthority;  20  U.S.C.  1473(h)) 

§  304.32    What  are  the  consequences  of  a 
scholar's  failure  to  meet  ttie  terms  and 
conditions  of  a  scholarship  agreement? 

If  a  scholar  fails  to  meet  the  terms  and 
conditions  of  a  scholarship  agreement 
under  §  304.23(b)  or  to  obtain  a  deferral 
or  an  exception  as  provided  in  §  304.31. 
the  scholar  must  repay  all  or  part  of  the 
scholarship  assistance  to  the  Secretary 
as  follows: 

(a)  Amount.  The  amotmt  of  the 
scholarship  to  be  repaid  is  proportional 
to  the  service  obhgation  not  completed. 

(b)  Interest  Rate.  The  Secretary 
charges  the  scholar  interest  on  the 
impaid  balance  owed  in  accordance 
with  31  U.S.C.  3717. 

(c)  Interest  accrual.  (1)  Interest  on  the 
unpaid  balance  accrues  from  the  date 


the  scholar  is  determined  to  have 
entered  repayment  status  under 
paragraph  (e)  of  this  section. 

(2)  Any  accrued  interest  is  capitalized 
at  the  time  the  scholar's  repayment 
schedule  is  established. 

(3)  No  interest  is  charged  for  the 
period  of  time  during  which  repayment 
has  been  deferred  under  §  304.31. 

(d)  Collection  costs.  Under  the 
authority  of  31  U.S.C.  3717.  the 
Secretary  may  impose  reasonable 
collection  costs. 

(e)  Repayment  status.  A  scholar  enters 
repayment  status  on  the  first  day  of  the 
first  calendar  month  after  the  earliest  of 
the  following  dates,  as  applicable: 

(1)  The  date  the  scholar  informs  the 
grantee  that  he  or  she  does  not  plan  to 
fulfill  the  service  obligation  under  the 
agreement. 


(2)  Any  date  when  the  scholar's 
failure  to  begin  or  maintain  employment 
makes  it  impossible  for  that  individual 
to  complete  the  service  obligation 
within  the  number  of  years  required  in 

§  304.23(b). 

(3)  Any  date  on  which  the  scholar 
discontinues  enrollment  in  the  course  of 
study  under  §  304.30(a). 

(f)  Amounts  and  frequency  of 
payment.  The  scholar  must  make 
payments  to  the  Secretary  that  cover 
principal,  interest,  and  collection  costs 
according  to  a  schedule  established  by 
the  Secretary. 

{Approved  t)y  the  Office  of  Management  and 
Budget  under  control  number  1820-0622) 
(Authority:  20  U.S.C.  1473(h)) 
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DEPARTMENT  OF  EDUCATION 

[CFDANo.  84.191J 

English  Literacy  and  Civics  Education 
Deinonstration  Grants  Program;  Notice 
of  Technical  Assistance  Worltshops 
for  Grant  Applications  for  Fiscal  Year 
1999  Funds 

SUMMARY:  The  Secretary  announces 
technical  assistance  workshops, 
including  satellite  telecast  and  a 
v/ebcast.  to  assist  applicants  in 
preparing  grant  applications  for  FY  1999 
fundi  under  the  English  Literacy  and 
civics  Education  (EL/Civics  education) 
Demonstration  Grants  Program,  for 
further  information  on  the  competition 
of  the  EL/Civics  education  program, 
please  refer  to  the  U.S.  Department  of 
Education,  Office  of  Vocational  and 
Adult  Education.  El/Civics  Education 
website  at:  http://www.ed.gov/offices/ 
OV,\E/ELCIVICS. 

DATES,  TOies,  AND  LOCATIONS:  The  dates, 
times,  and  locations  of  the  technical 
assistance  workshops  are  as  follows: 

1.  December  6.  1999,  9:00  a.m.  to  1:00 
p.m..  IlUnois  State  Board  of  Education. 
James  R.  Thompson  Center.  100  West 
fUndolph.  Room  2-025.  Chicago. 
Illinois. 

2.  December  7. 1999.  10:00  a.m.  to 
1:00  p.m..  St.  Philip's  College.  1801 
Martin  Luther  King  Drive,  Watson  Fine 
Arts  Theater.  San  Antonio,  Texas. 

3.  December  10,  1999.  8:30  a.m.  to 
11:00  a.m.,  and  1:30  p.m.  to  3:00  p.m.. 
San  Diego  County  Office  of  Education, 
6401  Linda  Vista  Road,  Room  306  (8:30 
a.m.  session)  and  Annex  C  (1:30  p.m. 
session).  San  Diego,  California. 

4.  December  10.  1999. 10:00  a.m.  to 
1:00  p.m..  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW. 
Barnard  Auditoriiun.  Washington,  DC. 
FOR  FURTHER  INFORMATION  AND 
REGISTRATION  FOR  THE  ONStTE 
WORKSHOPS,  CONTACT:  Rose  Tilghman, 
EL/Civics  Education  Demonstration 
Grants  Program,  Division  of  Adult 
Education  and  Literacy,  Office  of 
Vocational  and  Adult  Education,  U.S. 
Department  of  Education,  Washington. 
DC  20202-7240.  Inquiries  and 
registrations  also  may  be  sent  by  e-mail 

to  rose tilghman@ed.gov  or  by  Fax  to 

(202)  205-8973.  hidividuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

5.  December  15,  1999, 1:00  p.m.  to 
2:00  p.m.  (Washington,  DC  time). 
Satellite  Telecast  and  Webcast. 
Coordinates  for  the  telecast  are  C-Band: 
GE-1.  Transponder  C-1,  Downlink 
Frequency  3720  MHz,  Horizontal,  Orbit 


103  degrees  West.  Ku  Band:  SBS-5, 
Transponder  K-10.  Downlink 
Frequency  12166  MHz.  Horizontal. 
Orbit  123  degrees  West.  You  may  access 
the  webcast  at:  hftp://www.iti- 
corp.com/doed/live.htm. 

FOn  FURTHER  INFORMATION  AND 
REGISTRATION  FOR  A  SATELUTE  DOWNLINK 
FOR  THE  TELECAST  WORKSHOP,  CONTACT: 
1-800-USA-LEARN  or  http:// 
stm.xpandcorp.com  (to  register  on-line). 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The 
workshops  are  free  to  the  public. 
However,  you  must  pay  your  own  travel 
and  hotel  accommodations. 

Assistance  to  Individuals  With 
Disabilities  at  the  Technical  Assistance 
Workshops 

The  technical  assistance  workshop 
sites  are  accessible  to  individuals  with 
disabiUties.  If  you  will  need  an  auxiliary 
aid  or  service  to  participate  in  the 
workshop  (e.g..  interpreting  service, 
assistive  listening  device,  or  materials  in 
an  alternative  format),  notify  the  contact 
person  listed  in  this  notice  as  soon  as 
possible  before  the  scheduled  workshop 
date.  Although  we  will  attempt  to  meet 
a  request,  we  may  not  be  able  to  make 
available  the  requested  auxiliary  aid  or 
service  because  of  insufficient  time  to 
arrange  it. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  hitemet 
at  either  of  the  sites: 

http://ocfo.ed.gov/fedreg.html 
http://www.ed.gov/news/htm 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Govenmjent  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  tlie  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://w'ww. access. gpo.gov/nara/ 
index/html. 

Pragram  Authority:  20  U.S.C.  9253. 


Dated:  December  6.  1999. 
Patrida  W.  McNeil, 

Assistant  Secre/on'.  Vocational  and  Adult 
Education. 
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DEPARTMENT  OF  EDUCATION 

(CFOA  No.  84.191] 

Notice  Inviting  Applicants  To  Serve  as 
Field  Readers  for  the  English  Literacy 
and  Civics  Education  Demonstration 
Grants  Program 

SUMMARY:  The  Office  of  Vocational  and 
Adult  Education  (OVAE)  invites 
interested  individuals  to  apply  to  serve 
as  field  readers  to  evaluate  grant 
applications  for  the  English  Literacy  and 
Civics  Education  (EL/Civics  education) 
Demonstration  Grants  Program.  The 
purpose  of  the  EL/Civics  education 
program  is  to  support  projects  that 
demonstrate  effective  practices  in 
providing,  and  increasing  access  to, 
English  literacy  programs  linked  to 
civics  education. 

Duties  and  Compensation  of  Field 
Readers:  Field  readers  will  review 
applications  according  to  the  appUcable 
selection  criteria.  Each  field  reader  will 
serve  for  a  period  of  approximately  five 
days,  including  an  orientation  session. 
The  orientation  and  field  reader  panel 
discussions  may  be  conducted  entirely 
by  teleconference,  and  readers  may  read 
applications  at  their  homes  or  offices. 
Each  field  reader  who  is  selected  will 
receive  an  honorarium  and.  if  travel  is 
involved,  compensation  for  certain 
travel  expenses,  as  well  as  postage  and 
necessary  telephone  calls. 

Field  Header  Qualifications:  The 
Department  is  seeking  experienced  and 
knowledgeable  professionals  who  are 
current  with  issues  regarding  effective 
practices  in  providing  English  literacy 
programs  liriked  to  civics  education. 
Applicants  should  have  expertise  in 
administration  of  adult  education  and 
family  literacy  programs;  curriculum 
development  and  assessment  in  EngUsb 
as  a  Second  Language  (ESL)  programs; 
teaching  ESL  or  civics  education; 
coordination  of  local  programs  at 
various  levels;  collecting  and  analyzing 
data;  or  educational  technology 
applications  in  adult  education, 
including  ESL  programs.  Prospective 
field  readers  may  include  adult 
education  administrators  and  teachers:- 
teachers  of  English  as  a  Second 
Language.  English  literacy,  or  civics 
education;  individuals  with  experience 
in  educational  technology  applications 
in  adult  education  and  ESL  programs; 
individuals  from  State  agencies. 


elementary  and  secondary  education, 
institutions  of  higher  education,  and 
community-based  organizations  and 
agencies;  and  individuals  with 
experience  in  coordinating  community 
services  to  support  adult  learners  in 
Enghsh  literacy  and  ESL  programs.  In 
particular,  each  field  reader  must  have 
the  necessary  expertise  to  accurately 
evaluate  applicants  with  regard  to 
project  goals,  objectives,  and  outcomes; 
project  implementation:  and  project 
evaluation  and  performance  measures. 

Application  Process:  If  you  are 
interested  in  serving  as  a  field  reader, 
mail,  fax,  or  e-mail  your  resume  to  the 
appropriate  address  or  telephone 
number  listed  below  and  indicate  that 
you  are  interested  in  serving  as  a  field 
reader  for  the  EL/Civics  education 
program.  Resumes  should  not  exceed 
two  pages  and  should  include  an  e-mail 
address  if  available.  Interested 
individuals  are  strongly  encouraged  to 
apply  by  Januarj'  7.  2000. 


FOR  FURTHER  INFORMATK)N  CONTACT: 
EngUsh  Literacy/Civics  Education 
Program,  Division  of  Adult  Education 
and  Literacy,  Office  of  Vocational  and 
AdultXducation,  U.S.  Department  of 
Education.  Washington,  DC  20202- 
7240.  Inquiries  and  resumes  may  be  sent 

by  e-mail  to  ursula lord@ed.gov  or 

karen_lee@ed.gov  or  by  Fax  to:  (202) 
205-8973.  Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Seriice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  \iew  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  htlp://www.acr.ess.gpo.gov/nani/ 
index.html. 

Prognm  Authority:  20  U.S.C.  9253. 

Dated.  December  6.  1999. 
Patricia  W.  McNeil, 

Assistant  Secretary  for  Vocational  and  Adult 
Education. 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services.  Department  of 

Education. 

ACTION:  Notice  of  proposed  funding 

priority  for  fiscal  years  2000-2001  for 

Model  Spinal  Cord  Injury  Centers. 

summary:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  proposes  a 
funding  priority  for  Model  Spinal  Cord 
Injury  Centers  under  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  2000-2001.  The  Assistant 
Secretary  taices  this  action  to  focus 
research  attention  on  areas  of  national 
need.  We  intend  this  priority  to  improve 
the  rehabilitation  services  and  outcomes 
for  individuals  with  disabilities.  This 
notice  contains  a  proposed  priority 
under  the  Special  Projects  and 
Demonstrations  for  Spinal  Cord  Injiuies 
Program. 

DATES:  Comments  must  be  received  on 
or  before  January  10,  2000. 
AOOflESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Donna  Nangle.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW,  room  3418,  Switzor 
Building.  Washington.  DC  20202-2645. 
Comments  may  also  be  sent  through  the 
Internet:  donna nangle^d.gov 

You  must  include  the  term  "Special 
Projects  and  Demonstrations  for  Spinal 
Cord  Injuries"  in  the  subject  line  of  your 
electronic  message. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  bitemet: 
donna_nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INF0RIMT1ON: 

Invitation  to  comment: 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
this  proposed  priority  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 


increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program.  During 
and  after  the  comment  period,  you  may 
inspect  all  public  comments  about  this 
priority  in  Room  3424,  Switzer 
Building,  330  C  Street  SW.,  Washington, 
DC.  between  the  hours  of  9:00  a.m.  and 
4:30  p.m..  Eastern  time,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Revievnng  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid.  you  mav  call  (202)  205- 
8113  or  (202)  260-9895.'  If  you  use  a 
TDD.  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

This  proposed  priority  supports  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  suppori  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  RehabiUtation  Act  of 
1973,  as  amended  (29  U.S.C.  762(g)  and 
764).  Regulations  governing  this 
program  are  found  in  34  CFR  parts  350 
and  359. 

We  will  announce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  noUce  does  not 
preclude  us  from  proposing  or  fiinding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

.Note;  This  notice  does  not  solicit 
applications.  In  any  year  in  wliich  the 
Assistant  Secretary  cliooses  to  use  tliis 
proposed  priority,  we  invite  application.s 
tluougb  a  notice  published  in  the  Federal 
Register.  When  iiiviting  applications  we 
designate  each  priority  as  absolute, 
competitive  preference,  or  invilational. 

Special  Projects  and  Demonstrations  for 
Spinal  Cord  Injury 

The  authority  for  Model  Spinal  Cord 
Injury  Centers  is  contained  in  section 
204(b)(4)  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  764(b)(4)). 
The  Secretary  may  make  awards  for  up 
to  60  months  through  grants  or 
cooperative  agreements.  This  program 


provides  assistance  to  estabUsb 
innovative  projects  for  the  delivery, 
demonstration,  and  evaluation  of 
comprehensive  medical,  vocational,  and 
other  rehabilitation  services  to  meet  the 
wide  range  of  needs  of  individuals  with 
spinal  cord  injuries. 

Description  of  Special  Projects  and 
Demonstrations  for  Spinal  Cord 
Injuries 

This  program  provides  assistance  for 
projects  that  provide  compreheiuive 
rehabilitation  services  to  individuals 
with  spinal  cord  injuries  and  conduct 
spinal  cord  research,  including  clinical 
research  and  the  analysis  of 
standardized  data  in  collaboration  with 
other  related  projects. 

Each  Spinal  Cord  Injtuy  Center 
funded  under  this  program  establishes  a 
multidisciplinarj'  system  of  providing 
rehabilitation  services,  specifically 
designed  to  meet  the  special  needs  of 
individuals  with  spinal  curd  injuries. 
This  includes  acute  care  as  well  as 
periodic  inpatient  or  outpatient  follow 
up  and  vocational  services.  Centers 
demonstrate  and  evaluate  the  benefits 
and  cost  effectiveness  of  such  a  system 
for  the  care  of  individuals  with  spinal 
cord  injury  and  demonstrate  and 
evaluate  existing,  new.  and  improved 
methods  and  equipment  essential  to  the 
care,  management,  and  rehabilitation  of 
individuals  with  spinal  cord  injuries. 
Grantees  demonstrate  and  evaluate 
methods  of  community  outreach  and 
education  for  individuals  with  spinal 
cord  injuries  in  connection  with  the 
problems  of  such  individuals  in  areas 
such  as  housing,  transportation, 
recreation,  employment,  and 
community  activities. 

Projects  funded  under  this  program 
ensure  widespread  dissemination  of 
research  findings  to  all  Spinal  Cord 
Injury  Centers,  and  to  rehabilitation 
practitioners,  individuals  with  spinal 
cord  injury,  and  the  parents,  family 
members,  gtiardians.  advocates,  or 
authorized  representatives  of  such 
individuals.  They  engage  in  initiatives 
and  new  approaches  and  maintain  close 
working  relationships  with  other 
governmental  and  voluntary  institutions 
and  organizations  to  unify  and 
coordinate  scientific  efforts,  encourage 
joint  planning,  and  promote  the 
interchange  of  data  and  reports  among 
spinal  cord  injury  researchers. 

NIDRR  requires  all  Centers  to  involve 
individuals  with  disabilities  and 
individuals  from  minority  backgroiuids 
as  recipients  of  research  training,  as 
well  as  clinical  Service  and  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  fimds  is  justified 


by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  Center.  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Proposed  Priority  for  Model  Spinal 
Cord  Injury  Centers 

Estimates  of  the  number  of  people 
living  with  traumatic  spinal  cord  injury 
(SCI)  range  from  183.000  to  230,000. 
with  an  incidence  of  approximately 
10,000  new  cases  each  year  ("Spinal 
Cord  Uijiuy  Facts  and  Figures  at  a 
Glance,"  National  Spinal  Cord  Injury 
Statistical  Center  (NSCISC),  University 
of  Alabama  at  Birmingham)  Although 
SCI  predominately  affects  young  adults 
(56%  of  SCls  occur  among  people  aged 
16-30  years),  there  is  an  increasing 
proportion  of  new  SCI  cases  in  the 
population  over  60  years  of  age 
(NSCISC,  ibid).  The  true  significance  of 
traumatic  SCI  lies  not  primarily  in  the 
numbers  affected,  hut  in  the  substantial 
impact  on  individuals'  lives  and  the 
associated  substantial  health  care  costs 
and  living  expenses  A  traumatic  SCI 
has  far-reaching  repercussions  on  the 
lives  of  the  injiu'ed  persons  and  their 
families  that  can  be  devastating  if  not 
addressed  effectively.  According  to  a 
report  from  the  Agency  for  Health  Care 
Policy  and  Research  (Hospital  Inpatient 
Statistics,  1996,  AHCPR  Publication  No. 
99-0034),  spinal  cord  injiuy  is  the  most 
expensive  condition  or  diagnosis  treated 
in  U.S.  hospitals.  The  estimated  lifetime 
costs  for  an  individual  injured  at  the  age 
of  25  range  from  S365,000  for  an 
incomplete  injury  to  more  than  $1.7 
million  for  an  individual  with  a  high 
cervical  injury  (NSCISC,  op  cit). 

The  Moael  SCI  program  was 
developed  in  197(5  to  demonstrate  the 
value  of  a  comprehensive  integrated 
continuum  of  care  for  SCI.  Twenty-six 
sites  have  been  designated,  at  various 
times,  as  Model  SCI  Centers  through 
ftmding  initially  from  the  Rehabilitation 
Services  Administration,  and 
subsequently  from  itc  National  Institute 
on  Handicapped  Research,  and  its 
successor,  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  For  the  period  1995-2000 
there  are  18  funded  Model  SCI  Centers. 
(Additional  information  is  available  on 
the  World  Wide  Web  at  http;// 
www.ncddr.org/mscis/).  The  clinical 
components  of  the  Model  Centers  are 
specified  in  the  program  regulations, 


and  include  ".  .  .  emergency  medical 
services,  acute  care,  vocational  and 
other  rehabilitation  services,  community 
and  job  placement,  and  long-term 
community  follow  up  and  health 
maintenance"  (34  CFR  359.11).  In 
addition  to  demonstrating  and 
evaluating  the  benefits  of  such  a  system 
the  centers  are  required  to  contribute 
data  on  their  patients  to  the  National 
Spinal  Cord  Injury  Database  (NSCID). 
and  engage  in  research  both  within  the 
center,  and  in  collaboration  with  other 
centers. 

During  the  past  30  years,  there  have 
been  substantial  improvements  in 
outcomes  following  SCI  (Stover,  S.L.  et 
at.,  Spinal  Cord  Injury:  Clinical 
Outcomes  From  the  Model  Systems,  and 
Special  Issue.  Spinal  Cord  Injury: 
Current  Research  Outcomes  from  the 
Model  Spinal  Cord  Injury  Care  Systems, 
Archives  of  Physical  Medicine  and 
Rehabilitation,  Vol.  80.  No.  11, 
November,  1999).  Enhanced  emergency 
medical  services  have  led  to  increased 
preservation  of  neurologic  function. 
Mortality  during  the  first  year  following 
injury'  has  continuously  declined.  Life 
expectancy,  while  still  below  that  for 
those  without  SCI.  has  significantly 
increased  for  all  levels  of  injur>'.  The 
ideal  of  a  comprehensive  multi- 
disciplinary  system  of  care  for  SCI  has 
gained  widespread  acceptance. 

However,  significant  challenges  and 
opportunities  remain  for  SCI 
rehabilitation.  Recent  statistics  from  the 
National  Spinal  Cord  Injury  Statistical 
Center  (NSCISC)  suggest  that  as  the 
length  of  stay  in  rehabilitation  settings 
has  progressively  decreased  (1993- 
1998).  there  has  been  an  increase  in  re- 
hospitalization  during  the  first  year  after 
injury.  In  addition,  mortality'  after  the 
first  anniversary  of  injury  declined 
continuously  from  1973-1992.  but  now 
has  increased  for  the  period  1993-1998. 
Secondary  medical  complications, 
including,  but  not  limited  to,  respiratory 
complications,  pressure  ulcers  and 
autonomic  dysrefiexia.  continue  to  be 
significant  problems.  Injuries  due  to 
interpersonal  violence  have  increased  as 
a  proportion  of  the  total  SCI  incidence 
and  are  more  likely  to  be  neurologically 
complete  injimes. 

There  is  a  need  to  identify,  evaluate, 
and  eliminate  barriers  in  the  natural, 
built,  cultm'al,  and  social  environments 
to  enable  people  with  SCI  to  achieve  the 
goal  of  fully  reintegrating  into  their 
community.  Particular  focus  is  required 
to  address'the  needs  of  minority  and 
underser\'ed  populations.  Although 
employment  for  the  U.S.  population  is 
at  historically  high  levels,  employment 
for  the  SCI  population  remains  low. 
Individuals  with  SCI  due  to  inter- 


personal violence  bavo  an  employment 
rate  approximatelv  half  of  the  average 
for  all  individuals  with  SCI  (NSCISC,  op 
cit). 

NIDRR  shares  the  concerns  of  the 
rehabilitation  community  about  the 
Impact  of  changes  in  health  care 
delivery  and  financing  upon  the 
continuum  of  care  for  SCI  People  with 
SCI  often  have  more  difficulty  in 
obtaining  adequate  primary  health  care 
than  non-disabled  individuals.  The 
unique  needs  of  women  with  SQ  in 
cardiac  rehabilitation,  reproductive 
health,  and  early  cancer  screening  are 
special  issues  that  need  to  be  addressed. 

There  are  also  new  and  developing 
opportunities  for  improving  SCI  care 
Medical  and  pharmacological  therapies 
show  promise  for  preserving  and 
enhancing  function.  There  is  a  need  to 
identify  and  evaluate  therapeutic 
interventions,  including  prevention  and 
wellness  programs,  and  complementary 
and  alternative  therapies  using 
evidence-based  evaluation  protocols. 

Advancing  technology  has  the 
potential  to  enhance  access  and 
function  for  individuals  with  SCI.  There 
is  a  need  to  develop  and  evaluate 
service  delivery  models  incorporating 
telerehabilitation  strategies  and 
technologies  to  provide  services  for 
people  with  SCI.  Assistive  technologies 
may  reduce  the  likelihood  of  secondary 
complications  in  SCI.  For  example, 
improved  wheelchair  and  seating 
systems  may  reduce  musculoskeletal 
trauma  associated  with  long  term 
wheelchair  use.  Technological 
advancement  has  the  promise  of 
providing  greater  accessibility  to 
information,  telecommunications,  and 
employment.  The  adoption  of  universal 
design  methodologies  will  enhance 
access  to  the  built  environment  as  well 
as  rapidly  developing  electronic  and 
information  technologies. 

The  development  of  strong 
collaborations  by  SQ  centers  with 
community  and  social  support 
organizations  has  the  potential  to 
impact  positively  the  independence  and 
community  integration  for  individuals 
with  SCI.  Peer  support  beginning  early 
in  the  rehabilitation  process  may 
enhance  return  to  participation  in  the 
community.  The  causes  of 
imemployment  in  SCH  include  lack  of 
education  and  skills,  lack  of  prior  work 
experience,  and  policy  disincentives. 
Pending  changes  in  legislation  and 
policy  to  permit  retention  of  some 
medical  insurance  during  employment, 
together  with  the  high  demand  for 
skilled  individuals  in  the  workforce, 
represents  an  opportunity  to  foster 
education  and  employment  of 
individuals  with  SCI. 
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NIDRR  has  published  a  L,ODg-Range 
Plan  (the  Plan)  that  is  based  upon  a  new 
paradigm  for  rehabilitation  that 
identifies  disability  in  terms  of  the 
relationship  between  the  individual  and 
the  natural,  built,  cultural,  and  social 
environments  (63  FR  57189-57219).  The 
Plan  focuses  on  both  individual  and 
systemic  factors  that  have  an  impact  on 
the  ability  of  people  to  function.  The 
elements  of  the  Plan  include 
employment  outcomes,  health  and 
function,  technology  for  access  and 
function,  and  independent  living  and 
community  integration.  As  part  of  the 
Plan  to  attain  the  goals  in  these  areas, 
NIDRR  is  committed  to  capacity 
building  for  research  and  training,  and 
to  ensure  knowledge  dissemination  and 
utilization.  Each  area  of  the  Plan 
includes  objectives  at  both  the 
individual  and  system  levels.  For 
example,  the  health  and  function 
objectives  include  research  to  improve 
medical  rehabilitation  interventions,  as 
well  as  research  to  ensure  access  to  an 
integrated  continuum  of  quality  health 
care  services  that  address  the  unique 
needs  of  persons  with  disabilities.  It  is 
clear  that  the  challenges  and 
opportunities  for  SCI  care  reflect  all  of 
the  priority  areas  of  the  Plan. 

NIDRR  has  recently  completed 
Program  Reviews  of  all  current  Model 
SCI  Centers.  Based  upon  presentations 
by  the  Centers,  and  discussion  with  the 
external  reviewers,  NIDRR  has 
concluded  that  the  value  of  a 
comprehensive  integrated  system  of  care 
for  SCI  has  been  demonstrated.  Because 
this  conclusion  is  widely  accepted. 
NIDRR  is  shifting  the  focus  of  the 
program  from  demonstration,  to  place  a 
greater  emphasis  upon  research. 
Participants  in  the  Program  Reviews 
observed  that  the  comprehensive 
continuiun  of  quality  care  should 
continue  to  be  a  requirement  for 
participation  in  the  Model  SCI  Centers 
Program.  There  is  significant  diversity 
among  the  Centers,  however,  in  research 
interests  and  capacities.  This  diversity 
extends  across  the  priority  areas  of  the 
Plan,  and  represents  the  strength  of  the 
program. 

Reviewers  noted  that  imiformly 
comprehensive,  high  quality  care, 
together  with  a  common  data  collection 
system  and  administrative  infrastructure 
makes  the  Model  SCI  Centers  Program  a 
valuable  platform  for  various 
collaborative  studies,  including  multi- 
center  trials  of  therapies  and 
technologies.  To  further  the 
enhancement  of  the  research  mission, 
participants  recommended  a  separate 
competition  for  the  collaborative 
research  portion  of  the  program.  A 
separate  competition  will  facilitate 


focused,  considered  proposals,  a  higher 
level  of  scientific  review,  and  the 
development  of  significant  research 
projects  in  the  Model  SCI  Centers.  The 
competition  for  collaborative  research 
projects  will  be  conducted  subsequent 
to  the  identification  of  the  Model  SCI 
Centers,  and  ftmds  will  be  reserved  for 
that  purpose. 

Diiring  the  Program  Reviews,  there 
was  considerable  discussion  of  the 
National  SCI  Database  (NSCID).  It  is 
clear  that  the  database  is  a  valuable 
resource  and  that  participation  in  the 
NSCID  is  an  essential  element  for  the 
Model  Sa  Centers.  For  the  purpose  of 
the  present  competition,  the  data 
collection  activities  will  be  maintained 
without  change.  NIDRR  expects  that 
applicants  will  include  historical 
documentation  of  numbers  of  patients 
as  well  as  expected  new  patients  and 
expected  aimual  follow-up  submissions 
based  on  current  eligibihty  criteria  for 
the  NSCID.  However,  it  is  anticipated 
that,  through  discussion  among  the 
newly  identified  Model  SCI  Centers. 
NIDRR  staff,  and  external  reviewers, 
details  of  data  collection  may  be 
modified  following  the  award.  This 
process  should  not  result  in  increased 
data  collection  workloads  above  current 
levels. 

Proposed  Priority 

The  Assistant  Secretary  proposes  to 
establish  Model  Spinal  Cord  Injury 
Centers  for  the  purpose  of  generating 
new  knowledge  through  research, 
development,  or  demonstration  to 
improve  outcomes  for  SCI  through 
improved  interventions  and  service 
delivery  models.  A  Model  Spinal  Cord 
Injury  Center  must; 

(1)  EstabUsh  a  multidiscipUnary 
system  of  providing  rehabilitation 
ser/ices  specifically  designed  to  meet 
the  special  needs  of  individuals  with 
spinal  cord  injury  (SO),  including 
emergency  medical  services,  acute  care, 
vocational  and  other  rehabilitation 
services,  community  and  job  placement, 
and  long-term  community  follow  up 
and  health  maintenance; 

(2)  Participate  as  directed  by  the 
Assistant  Secretary  in  national  studies 
of  SQ  by  contributing  to  a  national 
database  and  by  other  means  as  required 
by  the  Assistant  Secretary:  and 

(3)  Conduct  a  significant  and 
substantial  research  program  in  SCI  that 
will  contribute  to  the  advancement  of 
knowledge  in  one  of  the  goal  areas  of 
the  NIDRR  Long  Range  Plan.  Applicants 
may  select  one  of  the  following  research 
objectives  related  to  specific  areas  of  the 
Plan: 

•  (Chapter  3,  Employment 
Outcomes);  Either  (1)  Assess  the  impact 


of  legislative  and  policy  changes  on 
employment  outcomes;  or  (2)  Test  direct 
intervention  strategies  for  improving 
employment  outcomes. 

•  (Chapter  4.  Maintaining  Health  and 
Function):  Either  (1)  Study 
interventions  to  improve  outcomes  in 
the  preservation  or  restoration  of 
function  or  the  prevention  and 
treatment  of  secondary  conditions:  or  (2) 
Design  and  test  service  delivery  models 
that  provide  quality  care  under 
constraints  imposed  by  recent  changes 
in  the  health  care  financing  system. 

•  (Chapter  5,  Technology  for  Access 
and  Function):  Either  (1)  Evaluate  the 
impact  of  selected  innovations  in 
technology  and  rehabilitation 
engineering  on  service  delivery:  or  (2) 
Evaluate  the  impact  of  selected 
iimovations  in  technology  and 
rehabilitation  engineering  on  outcomes 
such  as  function,  independence,  and 
employment. 

•  (Chapter  6,  Independent  Living  and 
Community  Integration):  Assess  the 
value  of  peer  support  and  early  onset  of 
services  from  community  and  social 
support  organizations  to  improve 
outcomes  such  as  independence  and 
community  integration,  employment 
function,  and  health  maintenance. 

(4)  Provide  for  the  widespread 
dissemination  of  research  and 
demonstration  findings  to  other  SCI 
centers,  rehabilitation  practitioners, 
researchers,  individuals  with  SCI  and 
their  families  and  representatives,  and 
other  public  and  private  organizations 
involved  in  SCI  care  and  rehabilitation. 
In  carrying  out  these  purposes,  the  SCI 
center  must; 

•  Incorporate  culturally  appropriate 
methods  of  community  outreach  and 
education  in  areas  such  as  health  and 
wellness,  housing,  transportation, 
recreation,  employment,  and  other 
community  activities  for  individuals 
with  diverse  backgrounds  with  spinal 
cord  injury: 

•  Demonstrate  the  research  and 
clinical  capacity  to  participate  in 
collaborative  projects,  clinical  trials,  or 
technology  transfer  with  other  model 
SCI  centers,  other  NIDRR  grantees,  and 
similar  programs  of  other  public  and 
private  agencies  and  institutions;  and 

•  Demonstrate  the  likelihood  of 
having  a  sufficient  number  of 
individuals  with  SCI,  including  newly 
injured  persons,  to  conduct  statistically 
significant  research. 

Proposed  Selection  Criteria 

The  new  emphasis  on  research  and 
NlDRRs  Long-Range  Plan,  plus  the 
importance  of  the  NSCID.  require  some 
modifications  to  the  selection  criteria 
for  this  program.  The  Secretary  proposes 
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to  redistribute  points  to  reflect  the 
increased  emphasis  on  research,  and  to 
add  references  to  the  Plan  and  NSCID. 

The  Secretary  proposes  to  use  the 
following  criteria  to  evaluate 
applications  under  this  program.  The 
maximum  score  for  all  the  criteria  is  100 
points. 

(a)  Project  design  (30  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  a  clear  description  of  how 
the  objectives  of  the  project  relate  to  the 
purpose  of  the  program  and  the  NIDPR 
Long  Range  Plan: 

(2)  The  research  is  likely  to  produce 
new  and  useful  information; 

(3)  The  need  and  target  population  are 
adequately  defined  and  are  sufficient  for 
meaningful  research  and  demonstration: 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  target  population; 

(5)  The  research  hypotheses  are 
sound;  and 

(6)  The  research  methodology  is 
sound  in  the  sample  design  and 
selection,  the  data  collection  plan,  the 
measurement  instruments,  and  the  data 
analysis  plan. 

(b)  Service  comprehensiveness  (20 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 


(1)  The  services  to  be  provided  within 
the  project  are  comprehensive  in  scope, 
and  include  emergency  medical 
services,  intensive  and  acute  medical 
care,  rehabilitation  management, 
psychosocial  and  community 
reintegration,  and  follow  up: 

(2)  A  broad  range  of  vocational  and 
other  rehabilitation  sersices  vrill  be 
available  to  severely  handicapped 
individuals  within  the  project;  and 

(3)  Services  will  be  coordinated  with 
those  services  provided  by  other 
appropriate  community  resources. 

(c)  Plan  of  operation  (10  points).  The 
Secretary  reviews  each  apphcation  to 
determine  to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  project: 

(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effective; 

(4)  Participation  in  the  National 
Spinal  Cord  Injury  Database  is  clearly 
and  adequately  described:  and 


(5)  There  is  a  clear  dpscription  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  such 
as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  bidividuais  with  disabilities;  and 

(iv)  The  elderly. 

(d)  Qtiality  of  key  personnel  [\0 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training  or 
experience,  or  both,  in  spinal  cord 
injury  care  and  rehabilitation  and 
demonstrate  appropriate  potential  to 
conduct  the  proposed  research, 
demonstration,  training,  development, 
or  dissemination  activity: 

(2)  The  principal  investigator  and 
other  key  staff  are  famifiar  with 
pertinent  literature  or  methods,  or  both: 

(3)  All  the  disciplines  necessary  to 
establish  the  multidisciplinary  system 
described  in  §  359.11(a)  are  effectively 
represented; 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  apphcant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented.  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups: 

(ii)  Women; 

(iii)  Individuals  with  disabilities:  and 

(iv)  The  elderly. 

(e)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  plaimed  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  ior  use  are  adequate;  and 

(3)  The  commitment  of  the  apphcant 
to  provide  administrative  and  other 
necessary  support  is  evident. 

(0  Budget/cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 


(1)  The  budget  for  the  project  is 
adequate  to  support  the  activities: 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the  project; 
and 


(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

(g)  Dissemination/utilization  (10 
points).  The  Secretary  reviews  each 
apphcation  to  determine  to  what 
degree — 

(1)  There  is  a  clearly  defined  plan  for 
dissemination  and  utiUzation  of  project 
findings: 

(2)  The  research  results  are  Ukely  to 
become  available  to  others  working  in 
the  field; 

(3)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined;  and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need. 

(h)  Evaluation  plan  (10  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress,  and  results: 

(2)  The  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  under  34  CFR  75.105(c)(2)(i), 
to  applications  that  are  otherwise 
eUgible  for  funding  under  this  priority: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabiUties  in  projects 
awarded  under  this  absolute  priority.  In 
determining  the  effectiveness  of  such 
strategies,  the  Secretary  will  consider 
the  applicant's  success,  as  described  in 
the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  the 
project. 

For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  this  priority  That 
is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Applicable  Program  Regulations:  34 
CFR  part  359. 

Program  Authority:  29  U,S.C 
762(b)(4). 


69158 


Federal  Register/ Vol.  64,  No.  236,  Thursday,  December  9,  1999 /Notices 


Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.Bov/fedreg.htm 
http://www.ef  gov/news. html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 


Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


Access  at:  http://www.access.gpo.gov/nara/ 
index. htjnl 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.133N,  Special  Projects  and 
Demonstrations  for  Spinal  Cord  Injuries) 

Dated:  December  6.  1999. 
ludith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Bebabilitative  Set^ices. 
[FR  Doc.  99-31952  Filed  12-8-99;  8:45  am] 
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Proclamation  7258  of  December  6,  1999 

Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week,  1999  ^ 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

President  Carter  once  said,  "America  did  not  invent  human  rights  In  a 
very  real  sense,  if  s  the  other  way  around.  Human  rights  invented  America  " 
Human  rights  have  been  an  integral  part  of  America's  historv  since  the 
birth  ot  our  Nation  more  than  two  centuries  ago.  Reftising  to  accept  tvrannv 
and  oppression,  our  founders  secured  a  better  way  of  life  with  our  Constitu'- 
lon  aiid  Bill  of  Rights.  These  revolutionary  documents  have  continued 
to  protect  our  cherished  freedoms  of  religion,  speech,  press,  and  assembly 
and  to  preserve  the  principles  of  equality,  liberty,  and  justice  that  lie  at 
tne  heart  of  our  national  identity. 

As  Americans,  we  have  always  strived  to  advance  these  rights  and  values 
both  at  home  and  abroad,  and  just  as  our  founders  sought  a  brighter  future 
tor  our  Nation,  we  envision  a  better  future  for  our  world.   One  of  our 
most  powerful  tools  in  realizing  that  vision  has  been  the  Universal  Declara- 
tion of  Human  Rights,  which  the  United  Nations  General  Assembly  approved 
m  December  of  1948.  It  is  not  surprising  that  this  document,  which  owed 
so  much  to  the  courage,  imagination,  and  leadership  of  Eleanor  Roosevelt 
reathrms  m  tone  thought,  and  language  our  own  great  charters  of  freedom.' 
lo  honor  Mrs.  Roosevelt's  legacy,  and  to  acknowledge  those  who  follow 
her  example  of  commitment  to  human  rights .  around  the  world,  last  vear 
we  established  the  Eleanor  Roosevelt  Award  for  Human  Rights, 
fa  the  51  years  since  the  adoption  of  the  Universal  Declaration,  the  United 
Nations  has  developed  numerous  legal  instruments  that  specify  the  rights 
and  obligations  contained  in  the  document,  and  the  international'community 
has  made  encouraging  progress  toward  improving  human  rights  for  people 
ot  all  naUons.  Today,  more  individuals  than  ever  before  are  living  in  rep- 
resentative democracies  where  they  can  exercise  their  right  to  fr^ly  choose 
their  own  government.  The  international  community  responded  vigorously 
to  halt  ethnic  cleansing  in  Kosovo  and  is  helping  the  people  of  East  Timor 
not  only  to  achieve  legal  recognition  of  their  independence  but  also  to 
develop  the  mstitutions  they  need  to  thrive  as  an  mdependent  and  secure 
state.   But  despite  this  heartenmg  progress,   there  are  still   many  regions 
of  the  world  where  human  rights  are  daily  denied  and  aspirations  t6  freedom 
routinely  crushed.  Our  work  is  still  far  from  complete. 

Rising  to  these  challenges,  we  in  the  United  States  have  strengthened  our 
commitment  to  improving  intemational  human  rights.  To  enable  the  world 
conununity  to  react  more  quickly  to  genocidal  conditions,  we  have  estab- 
lished a  genocide  early  warning  system.  We  continue  to  frmd  nongovern- 
mental oiganizations  that  respond  rapidly  to  human  rights  emergencies 
And  we  have  created  an  mteragency  working  group  to  help  implement 
the  human  rights  treaties  we  have  already  ratified  and  to  make  recommenda- 
tions on  treaties  we  have  yet  to  ratify. 

We  also  continue  to  be  a  world  leader  in  the  fight  to  eliminate  exploitative 
and  abusive  child  labor.  Last  week,  I  signed  the  instrument  of  ratification 
ot  the  faternational  Labor  Organization's  Convention  on  the  Elimination 
of  the  Worst  Forms  of  Child  Labor,  declarmg  on  behalf  of  the  American 
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people  that  we  simply  will  not  tolerate  child  slavery,  the  sale  or  trafficking 
of  children,  child  prostitution  or  pornography,  forced  or  compulsory  child 
labor,  and  hazardous  work  that  harms  the  health,  safety,  and  morals  of 
children.  Through  these  and  other  initiatives,  America  continues  to  reaffirm 
both  at  home  and  across  the  globe  our  fundamental  belief  in  human  dignity 
and  our  unchanging  reverence  for  human  rights. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  (he  United  States,  do  hereby  proclaim  December  10,  1999, 
as  Human  Rights  Day;  December  15,  1999,  as  Bill  of  Rights  Day;  and  the 
week  beginning  December  10,  1999,  as  Human  Rights  Week.  I  call  upon 
the  people  of  the  United  States  to  celebrate  these  observances  with  appro- 
priate activities,  ceremonies,  and  programs  that  demonstrate  our  national 
commitment  to  the  Bill  of  Rights,  the  Universal  Declaration  of  Human  Rights, 
and  promotion  and  protection  of  human  rights  for  all  people. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  sixth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  himdred 
and  twenty-fourth. 
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Proclamation  7259  of  December  7,  1999 

National  Pearl  Harbor  Remembrance  Day,  1999 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Early  on  Sunday  morning,  December  7,  1941,  the  130  vessels  of  the  US 
Pacific  Fleet  lay  quiet  and  serene  in  Pearl  Harbor.  American  sailors  were 
preparmg  to  raise  colors,  unaware  that  the  worst  naval  disaster  in  American 
history  was  about  to  unfold.  As  the  first  wave  of  Japanese  planes  dropped 
torpedo  bombs  on  the  fleet,  all  eight  batUeships  along  with  three  destroyers 
and  three  light  cruisers  were  hit.  Two  hours  after  the  first  Japanese  bomber 
Jut  Its  target,  21  ships  of  the  U.S.  Pacific  Fleet  lav  sunk  or  badlv  damaged 
U.S.  aircraft  losses  included  188  planes  destroved  and  another  159  damaged 
Before  the  bombing  was  over,  some  3,500  Americans  had  been  kUled  or 
injured.  The  sinking  of  the  battleship  USS  ARIZONA  remains  the  most 
recognized  symbol  of  that  tragic  day.  Of  the  ARIZONA'S  crew,  1,177  were 
killed,  nearly  half  of  all  the  deaths  suffered  at  Pearl  Harbor. 

Time  has  not  dimmed  our  memory  of  the  ferocity  of  that  attack  58  years 
ago  or  the  pain  of  the  losses  we  suffered.  The  assault  brought  shock  and 
grief  not  only  to  the  families  and  loved  ones  of  those  who  were  injured 
or  lost  their  hves,  but  also  to  our  entire  country. 

The  attack  on  Pearl  Harbor  shook  our  Nation  but  strengthened  our  resolve 
Two  days  later,  in  a  Fireside  Chat,  President  Roosevelt  affirmed  that  resolve 
in  explaining  America's  sudden  thrust  into  Worid  War  II:  "We  don't  like 
it— we  didn't  want  to  get  in  it— but  we  are  in  if  and  we're  going  to  fight 
It  with  everything  we've  got.  We  are  going  to  win  the  war  and  we  are 
going  to  win  the  peace  that  follows."  Just  as  the  American  forces  at  Pearl 
Harbor  responded  to  the  attack  with  great  courage,  the  United  States  re- 
sponded with  determination  that  this  assault  would  not  keep  us  from  victory 
oyer  the  Axis  powers.  Union  leaders  agreed  not  to  strike  for  the  duration 
of  the  war  as  President  Roosevelt  garnered  the  support  of  our  working 
men  and  women  to  increase  war  production  and  build  our  "Arsenal  of 
Democracy."  Millions  of  American  patriots  joined  the  Armed  Forces,  willing 
to  serve  and  sacrifice  in  the  cause  of  freedom. 

Rising  from  the  destruction  at  Pearl  Harbor,  all  but  three  of  the  ships 
sunk  there  were  repaired  and  put  back  into  service.  Less  than  4  years 
later,  the  Pacific  Fleet  sailed  victoriously  info  Tokyo  Bay.  Today,  the  Battie- 
ship  Missouri  Memorial  is  docked  on  Pearl  Harbor's  Battleship  Row.  a 
fitting  tribute  to  our  triumph  in  World  War  H.  It  was  Pearl  Harbor  that 
cemented  the  United  States  resolve  to  win  the  war,  and  it  was  aboard 
the  "Mighty  Mo"  that  the  Japanese  signed  surrender  documents  in  1945, 
and  peace  in  the  Pacific  was  finally  realized. 

Pearl  Harbor  is  both  a  reminder  of  what  can  happen  when  we  are  unprepared 
and  a  call  for  continuing  vigilance  in  defense  of  our  Nation.  The  world 
has  changed  greatly  since  that  dark  day  more  than  half  a  century  ago, 
but  our  need  to  remain  engaged  is  more  crucial  than  ever.  We  must' never 
forget  the  lessons  of  Pearl  Harbor  or  the  courage,  determination,  and  indomi- 
table spirit  of  that  generation  of  Americans  who  recovered  from  a  devastating 
defeat  to  win  the  ultimate  victory  for  fi-eedom,  democracy,  and  peace. 

The  Congress,  by  Public  Law  103-308,  has  designated  December  7.  1999, 
as  "National  Pearl  Harbor  Remembrance  Day." 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  7,  1999,  as  National  Pearl  Harbor 
Remembrance  Day.  I  urge  all  Americans  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities  in  honor  of  the  Americans  who  served 
at  Pearl  Harbor.  I  also  ask  all  Federal  departments  and  agencies,  organizations, 
and  individuals  to  fly  the  flag  of  the  United  States  at  half-staff  on  this 
day  in  honor  of  those  Americans  who  died  as  a  result  of  the  attack  on 
Pearl  Harbor. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 
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3  CFR 

Proclamations; 

7256 67691 

7257 68269 

7258 69161 

7259 69163 

Executiye  Orders: 
June  24.  1914 

(Revoked  in  part  by 

PL0  7416) 67295 

April  28.  1917 

(Revoked  in  part  by 

PL0  7416) 67295 

February  11,  1918 

(Revoked  in  part  by 

PLC  7416) 67295 

July  10.  1919 

(Revoked  in  part  by 

PL0  7416) 67295 

May  25,  1921 

(Revoked  in  part  by 

PLC  7416) 67295 

April  17.  1926 

(Revoked  in  part  by 

PL0  7416) 67295 

Febnjary  7.  1930 

(Revoked  in  part  by 

PLC  7416) 67295 

13143 68273 

Administrative  Orders: 

Memorandums: 

November  29.  1999 68275 

5  CFR 

534 68931 

1630 ...._ 67693 

6801 .:. 68615 


7  CFR 

29 67469 

246 67997 

319 68001 

1407 „ 67470 

Proposed  Rules: 

1032 67201 

8  CFR 

235 .7. 68616 

Proposed  Rules: 

100 68638 


9  CFR 

78 67695 

94 67695 

130 67697,67699 

10  CFR 

51 68005 

72 67700 

860 68854 

Proposed  Rules: 

26 67202 


11  CFR 

Proposed  Rules: 

100 


13  CFR 


120 

14  CFR 

25 67147. 

39 67471. 

67710.  68277. 
68623. 

65...: 

71  67712, 

67715,  67716. 
68009,68010, 

97 


.67205 


67701 
67706, 
68618. 

68625, 


Proposed  Ruiss: 

25 

39 67206. 

68056.  68058. 
68296,  68297 
68639.  68640, 
68646.68956. 


67713. 
68007, 
68931, 
67473, 


.  67705 
67708. 
68620. 
68628 
.68916 
67714. 
68008, 
68932 
67476 


67804 

67806.  67807, 
68060.  68062 
68300.  68302. 
68642,  68644, 
68959.  68960. 
68963 


71 

15  CFR 

303 , 

...67525,  67810 
67148 

806 

67716 

902 

2015 

...68228.  68932 

67152 

17  CFR 

3 

68011 

32 

68011 

211 

270 

...67154,  68936 

Prepoeod  RuIss: 
4 

68304 

Oh.  II 

69074 

19  CFR 

12 

67479 

132 

67481 

163 

67481 

20  CFR 

404 

67719 

?9P 

68647 

325 

67811 

330 

6781 1 

335 

6781 1 

336 

6781 1 

604 

21  CFR 

176 

.67811.  67972 
68829 

178 

67483 

203 

67720 
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205.. 

520.. 


.67720 


314 67207 

601 67207 

1309 67216 


24CFB 

985 


..67982 


26CFR 

1        67763 

20 67763.67767 

25 „ 67767 

301..- 67767 

602 67767 

28CFR 

0        68307 

551 68264 

29CFf1 

401 1 67163 

4022 67163 

4044 67165 


.67436 
..68649 


2520.. 
2700.. 


30CFB 

913 

918 


280 


.68649 


32CFR 

287 87166 

PropoMd  RuIm: 

199 67220 

33CFR 

100     67168.67169 

117 67169,67773,68291 

127 67170 

154 67170 

155 67170 

159 67170 

164  67170 

183  67170 

Proposed  RuIm: 

140 68416 

141 68416 

142 68416 

143 68416 


144 68416 

145 „ - 68416 

146  - 68416 

147 68416 

34CFR 

304 69138 

36CFR 

1220 67662 

1222 67662 

1228 67662.  67634.  68945 

37CFB 

1 67486.  67774 

2        67486.  67774 

253 67187 

38CFR 


PropoMd  Rulas: 

3 


39CFR 

3001 

PropoMd  Rulas; 

111 


.67528 

..67487 
68965 


40CFR 

9 68546.68722 

52 67188.  67491,  67495. 

67781.  67784.  67787.  68031. 
68034.  68292.  68293 

63 67789.  67793 

82   68039 

122 68722 

123 68722 

124 68722 

141 67450 

143 67450 

144  68546 

145  68546 

146 68546 

180 68044,  68046.  68631 

300 68052 

PnpoMd  RuIm: 

50 68659 

52 67222,  67534.  67535. 

68065.  68066 

70 68066 

81  68659 

85 68310 

86 68310 

1S4 68661 

260 


372 68311 

41  CFR 

Ch.  301 67670 

300-3 _ 67670 

301-10 - 67670 

42  CFR 


PropoMd  Rules: 

433 

438 


....67223 
....67223 

45  CFR 

1641 67501 


..68202 
.67235 
.67235 


270... 
2522.. 
2525.. 


46CFR 

28  .  67170 

30 67170 

32   67170 

34  „ 67170 

35  67170 

38 67170 

39  67170 

54 67170 

56 67170 

58 67170 

61 67170 

63 67170 

76  67170 

77 671 70 

78 67170 

92 67170 

95 67170 

96 67170 

97  67170 

105 67170 

108 67170 

109 67170 

110 67170 

111  67170 

114 67170 

119 67170 

125 67170 

151 67170 

153 67170 

154 67170 

160 67170 

161 67170 

162 67170 

163 67170 

164 67170 


170 67170 

174 67170 

175 67170 

182 .67170 

190 67170 

193 67170 

195 67170 

198 67170 

47CFB 

Ch.  1 68063 

1  68946 

36 67372, 

67416 

51 68637 

54 67372, 

67416 

69 67372 

76 .". 67193. 

67198 

90 67199 

Proposed  Rules: 

73 67236.  67535.  68662, 

68663.  68664.  68665 

48  CFR 

Proposed  Rules: 

1 67986 

12 67992 

13 679K 

22 67986. 

67992 

25 67446 

30 67814 

52 67446,  67986,  67992 

919 68072 

952 68072 

49  CFR 


40 69076 

SO  CFR 

17 68508 

600 67511 

622 68932 

649 68228 

679 68054.  68228.  68949 


17 67814 

18 68973 

226 67536 

648 67551 

679 67556 


REMINDERS 

The  items  in  this  lest  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  9, 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution  control: 
Water  quality  standards — 
Polychlonnated  biphenyls 
(PCBs):  pnohty  toxic 
pollutants  numeric 
criteria:  Slates' 
compliance:  published 
11-9-99 
FEDERAL  HOUSING 
RNANCE  BOARD 
Unpublished  information 
availability:  published  11-9- 
99 

PERSONNEL  MANAGEMENT 
OFFICE 

Civil  Service  Reform  Act 
Authority  delegations  to 
agencies  to  take  certain 
actions  without  pnor  0PM 
approval:  final  regulations 
Correction:  published  12- 
9-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestically 
produced  and  imported; 
comments  due  by  12-17-99; 
published  10-18-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  12-14-99; 
published  10-15-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
13-99;  published  10-13- 
99 


Sea  turtle  conservation; 
summer  flounder  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
14-99;  published  10-15- 
99 
Fishery  consen/ation  and 
management: 

Caribbean.  Gulf,  and  South 
Atlantic  fishenes  and  Guff 
of  Mexico  stone  crat) — 
Reef  fish,  red  drum,  etc.; 
comments  due  by  12- 
17-99;  published  11-2- 
99 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act;  implementation; 
comments  due  by  12-17-99; 
published  10-18-99 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Dishwashers:  test 
procedures,  comments 
due  by  12-13-99: 
published  9-28-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poliuiion  control;  new 
motor  vehicles  and  engines: 
Heavy  duty  highway  engines 
and  vehicles  (2004  and 
later  model  years); 
emissions  control,  and 
light-duty  trudt  definition; 
comments  due  by  12-16- 
99;  published  12-7-99 
Air  programs;  approval  and 
promulgation:  Slate  plans 
for  designated  facilities  and 
pollutants: 

Georgia;  comments  due  by 
12-14-99;  published  11- 
13-98 
Nebraska;  comments  due  by 
12-16-99;  published  11- 
16-99 
Vermont;  comments  due  by 
12-16-99:  published  ti- 
le-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by 
12-13-99:  published  11- 
12-99 
Pesticides;  tolerances  m  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Rhizobium  inoculants; 
comments  due  by  12-14- 
99:  published  10-15-99 
Supertund  program; 
Toxic  chemical  release 
reporting:  community  nght- 
to-know — 


Lead  and  lead 
compounds;  lowenng  of 
reporting  IhreshokSs: 
comments  due  by  12- 
16-99;  published  10-29- 
99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments. 
Illinois  and  Kentucky; 
comments  due  by  12-13- 
99;  published  11-3-99 
Pennsylvania;  comments 
due  by  12-13-99; 
published  11-3-99 
South  Carolina;  comments 
due  by  12-13-99; 
published  11-10-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  properly  management: 
Personal  property;  transfer 
of  excess:  comments  due 
by  12-16-99;  published 
11-16-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  prtxJucts; 
Approved  and  abbreviated 
new  drug  applicatons. 
supplements  and  other 
changes;  comments  doe 
by  12-15-99:  published 
10-1-99 
Food  additive  petitions: 
Adjuvants,  production  aids, 
and  sanitizers — 
N,N-bis  (2-hydroxyethyl) 
alkyl  (C13-C15)  amine: 
comments  due  by  12- 
17-99.  published  11-17- 
99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Bull  trout;  comments  due  t)y 
12-16-99;  published  11-1- 
99 
LABOR  DEPARTMENT 
Wortdorce  Investment  Act  of 
1998;  implementation  of 
nondiscrimination  and  equal 
opportunity  pn>visions; 
comments  due  by  12-13-99; 
published  11-12-99 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
State  plans:  devek>pment. 
enforcement,  etc.. 
Nevada:  comments  due  by 
12-16-99;  published  11- 
16-99 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unicns: 


Leasing,  comments  due  by 
12-14-99;  published  10- 
15-99 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  plants — 
Emergency  core  cooling 
system  evaluation 
models;  comments  due 
by  12-15-99;  published 
10-1-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems: 
comments  due  by  12-15-99: 
published  11-15-99 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards 
Help  Supply  Services:  SIO 
million  in  average  annual 
receipts;  comments  due 
by  12-14-99.  published 
10-15-99 
SOCIAL  SECURITY 
ADMINISTRATION 
Organization  and  procedures 
Social  security  numtjers; 
assignment  lor  nonwck 
purposes;  comments  due 
by  12-13-99;  published 
10-12-99 
Social  secunty  benefits 
Federal  old  age,  survivors, 
and  disability  insurance — 
Down  syndrome  in  adults 
medical  cmena  for 
determining  disatiilily. 
comments  due  by  12- 
13-99;  published  10-12- 
99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations, 
California:  comments  due  by 
12-13-99;  published  10- 
12-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airtjus;  comments  due  by 

12-16-99:  published  il- 

16-99 
Allison  Engine  Co ; 

comments  due  by  12-13- 

99:  published  10-12-99 
Boeing;  comments  due  by 

12-13-99:  published  10- 

27-99 
Eurocopter  Canada  Ltd , 

comments  due  by  12-17- 

99;  published  10-18-99 
Eurocopter  France; 

comments  due  t)y  12-13- 

99:  published  10-14-99 
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Fokker.  cooHnenls  due  by 
12-15-99:  published  11- 
15-99 
Gulfstream;  comments  due 
by  12-13-99;  published 
11-18-99 
McDonnell  Douglas; 
comments  due  by  12-13- 
99;  published  10-27-99 
REVO.  Inc.;  comments  due 
by  12-14-99;  published 
10-6-99 
Saab;  comments  due  by  12- 
15-99:  published  11-15-99 
Class  E  airspace;  conments 
due  by  12-13-99:  published 
10-29-99 
Class  E  airepace;  con-ection; 
comments  due  by  12-17-99; 
published  n-12-99 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise  entry 
Antjcounterteiting  Consumer 
Protection  Act:  Customs 
entry  documentation; 
comments  due  by  12-13- 
99:  published  11-16-99 
TREASURY  DEPARTMENT 
Interrul  Revenu«  Service 
Privacy  Act;  implementation: 
comments  due  by  12-17-99: 
published  11-17-99 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
put)lic  bills  from  the  current 


session  of  Congress  which 
have  b«oome  Fedecal  laws.  It 
may  tie  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/tedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Reglttar  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fonm  from  the 
Supenntendent  of  Docuriients. 
U.S.  GovemmenI  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  4S9/P.L.  106-121 

To  extend  the  deadline  under 
tfie  Federal  Power  Act  for 
FERC  Proiect  No.  9401,  the 
Mt.  Hope  Waterpower  Project. 
(Dec.  6,  1999;  113  Stat.  1637) 

H.R.  1094/P.L.  106-122 

To  amend  the  Federal 
Reserve  Act  to  broaden  the 
range  of  discount  window 
loans  which  may  be  used  as 
collateral  for  Federal  reserve 
notes.  (Dec.  6,  1999:  113 
Stat.  1638) 


H.R.  1191/P.L  106-123 

To  designate  certain  facilities 
of  the  United  States  Postal 
Service  in  Chicago,  Illinois. 
(Dec.  6.  1999:  113  Stat.  1639) 

H.R.  1251/P.U  106-124 

To  designate  the  United 
States  Postal  Senrice  building 
located  at  8850  South  700 
East,  Sandy,  Utah,  as  the 
"Noal  Gushing  Bateman  Post 
Office  Building".  (Dec.  6, 
1999:  113  Stat.  1641) 
H.R.  1327/P.L.  106-125 
To  designate  the  United 
Slates  Postal  Service  building 
located  at  34480  Highway  101 
South  in  Cloverdale.  Oregon. 
as  the  "Maunne  B.  Neuberger 
United  States  Post  Office". 
(Dec.  6,  1999:  113  Stat.  1642) 
H.R.  3373/P.L.  106-126 
To  require  the  Secretary  of 
the  Treasury  to  mint  coins  in 
conjunction  with  the  minting  of 
coins  by  the  Republic  of 
Iceland  in  commemoration  of 
the  millennium  of  the 
discovery  of  the  New  World 
by  Lett  Ericson.  (Dec.  6,  1999: 
113  Stat.  1643) 
H.J.  Res.  85/P.L.  106-127 
Appointing  the  day  for  the 
convening  of  the  second 
session  of  ttie  One  Hundred 
Sixth  Congress.  (Dec.  6, 
1999:  113  Stat   1651) 


S.  S74/P.L.  106-128 

To  direct  ttie  Secretary  of  the 
Interior  to  make  corrections  to 
a  map  relating  to  the  Coastal 
Barrier  Resources  System. 
(Dec.  6.  1999:  113  Stat   1652) 

S.  SSfVP.L.  106-129 

Healthcare  Research  and 
Quality  Act  of  1999  (Dec.  6, 
1999:  113  Stat.  1653) 

Last  List  December  7,  1999 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


PENS  is  a  free,  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listservew«m.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  sennce  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  writhout  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  coiTBcted. 
S27  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomi.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
S25  per  year. 


A  finding  aid  is  included  in  each  publication  which  fefs 
Federal  Register  page  numbers  with  the  date  of  pubHcmioa 
in  Ifte  Federal  Register. 


*5421 


Superintendent  of  Documents  Subscription  Order  Fonn 


I— '    »*'!»■  enter  the  following  indicated  subscriptions  for  one  year 

LSA  (List  of  CFR  Sections  .Effected).  (LCS)  for  $27  per  year. 

Federal  Register  Index  (FRUS)  S25  per  year. 


Ct)arge  your  order. 

It's  Easy!  

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (2021  512-1800 


The  total  cost  of  my  order  is  $ 


In^oXusS^^l^l^Jiii-  "^  '"'"^  '^'"  """^  '"^  "^  *^^  -d  -  -'^'  'o  ch-ge. 


Company  or  personal  name 


Additional  address/attention  line 


Street  addres* 


Cit).  State.  ZIP  code 


Daytime  phone  itKluding  area  code 


(Please  type  or  prim ) 


Purchase  order  number  lopiionah 

VtS     NO 

May  mmkeyouriunnllidiliwavafaUe  Id  other  mdRs?     Q  |     | 


Please  Choose  Method  of  Payment: 

U  Check  Payable  to  the  Supenntendent  of  Documents 
D  GPO  Deposit  Account         QHZEXUD-D 
U  VISA       LJ  MasieiCard  Account 

LI  I  I  I  M  I  I  I  I  I  I  I  I  I  I  n~n 

I     1     1     I     I       ^    .  Thank  you  for 

I — I — I — I — I        (Credit  card  expinilion  dale]  ,     . 

your  order! 
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PO.  Box  371954.  Pittsbuigh.  PA  15250-79.S4 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 
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: JOHN    SMITH 

'  212    MAIN    STREET 

'  FORESTVILLE   MD    20704 


DEC97R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  tbe  abo«m  date. 


;  AFRPO  SMITHJ12J 

;  JOHN  SMITH 

;  212    MAIN    STREET 

;  FORESTVILLE   MD    20704 
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To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
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OrMr  P'OCMMng  Codi. 

*5468 


I I  YES,  enter  my  subscription(s)  as  foDows: 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easyl  C 


To  fax  your  orders  (202)  512-2250 
PhoDe  yoor  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

Intematiooal  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or^iersonal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

CD  GPO  Deposit  Account         I     I     I     I     I     I     I     l-fl 
I     I  VISA       LJ  MasteiCard  Account 

I I   I   I   I   I   M   I   I   I   IT^ 


City,  Stale.  ZIP  code 


(Credit  card  expiration  dale) 


Thank  you  for 
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Daytime  phone  including  area  code 


Purchase  oixler  number  (optional) 

May  wc  make  yow  nameteldrasB  avalable  to  other  otaBers? 


YES     NO 

an 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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This  section  ol  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  «»hich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supehntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  410,  530,  531,  536,  550, 
551,575,  591,  and  610 
RtN3206-AH11 

Miscellaneous  Changes  in 
Compensation  Regulations 

AGENCY:  Office  of  Personnel 

Management, 

ACTXM:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
to  correct  or  clarify  various  regulatory 
provisions  dealing  with  the 
compensation  of  Federal  employees. 
Many  of  the  changes  were  prompted  by 
questions  and  comments  from  users  of 
the  regulations.  The  regulatory  changes 
are  intended  to  assist  agencies  in 
administering  compensation  programs 
and  to  provide  clearer  information  to 
employees  covered  by  those  programs. 
DATES:  This  rule  is  effective  January  10 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryce  Baker,  (202)  606-2858.  FAX:  (202) 
606-0824.  or  email  to 
payleave@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
November  24.  1998,  the  Office  of 
Personnel  Management  (OPM) 
published  proposed  regulations  dealing 
with  a  number  of  miscellaneous  changes 
in  OPM's  pay  administration 
regulations.  (See  63  FR  64880  )  These 
changes  were  proposed  to  correct 
various  typographical  or  technical  errors 
or  omissions  and  to  codify  or  clarify 
OPM  policies.  The  supplementary 
information  section  of  the  proposed 
regulations  changes  included  a  table 
describing  each  regulatory  change  by 
section  number. 

OPM  received  comments  from  five 
agencies,  one  labor  union,  and  four 
individuals  on  the  proposed  regulations. 


Several  agencies  made  general 
comments  supporting  the  proposed 
regulations  as  providing  helpful 
clarification.  We  provide  below  a 
description  of  each  specific  comment 
and  our  response.  All  references  to 
regulator)'  sections  are  in  title  5,  Code 
of  Federsj  Regulations,  unless  otherwise 
noted. 

Review  of  Comments  on  Proposed 
-    Regulations 

Aggregate  Limitation  on  Pay 

Section  530.202— Discretionary 
Payment 

A  imion  questioned  the  proposed 
revision  of  the  definition  of 
discretionary  payment  in  §  530.202.  It 
commented  that  the  change  is  described 
as  a  clarification  without  a  supporting 
citation. 

In  the  supplementary  information 
section  of  the  proposed  regulations,  we 
cited  the  supplementary  information 
section  of  the  original  final  regulations 
on  the  aggregate  pay  limitation'i.e..  58 
FR  50248.  September  27.  1993— which 
included  this  statement:  "Retention 
allowances  are  the  only  payments  made 
on  a  pay-period-by-pay-period  basis  that 
remain  discretionary  once  they  have 
been  authorized."  Thus,  the  proposed 
revision  is  consistent  with  the  intent  of 
the  original  aggregate  pay  limitation 
regulations. 

Section  530.202— Estimated  Aggregate 
Compensation 

A  union  opposed  the  proposal  to 
revise  the  definition  of  estimated 
aggregate  compensation  in  §  530,202  so 
that  it  clearly  includes  nondiscretionary 
payments  to  which  an  employee  is 
expected  to  be  entitled.  The  union 
believes  that  an  overestimate  of 
expected  compensation  would  prevent 
the  employee  from  receiving  a 
discretionary  payment.  It  stated  that  the 
current  regulation  is  preferable  because 
it  does  not  allow  speculation.  The  union 
also  stated  that  if  thepurpose  is  to 
prevent  excess  payments.  §530,204 
already  provided  an  adequate 
mechanism  for  handling  excess 
payments. 

The  proposed  change  merely  clarifies 
that  the  term  estimated  aggregate 
compensation  includes  estimated  or 
projected  nondiscretionar)'  pa>Tnents. 
(See  the  supplementary  information 
accompanying  the  final  aggregate  pay 
limitation  regulations  at  58  FR  50247 


(September  27. 1993).)  In  the  current 
regulations,  the  beginning  part  of  the 
definition  already  states  that  a 
"projection"  of  what  an  employee  "will 
receive  during  the  year"  based  on 
"known  factors"  must  be  made.  Thus, 
estimates  of  projected  nondiscretionary 
payments  must  take  into  account  knovi-n 
future  changes  that  vrill  affect  the 
amount  payable  to  the  employee,  (Note 
use  of  the  term  "projected"  in 
§  530,203(c),  Also,  see  examples  given 
in  the  supplementary  information 
accompanying  the  proposed  rule  at  63 
FR  64880.)  The  purpose  is  to  prevent 
excess  payments,  consistent  with  the 
intent  of  the  law. 

Section  530.204  does  not  deal  with 
preventing  or  handling  excess 
payments,  but  rather  addresses  the 
paj-ment  of  monies  properly  withheld 
bom  the  employee  because  of  the  cap 
that  become  payable  at  the  beginning  of 
the  next  calendar  year.  A  new  paragraph 
(f)  in  §  530.203  addresses  the  handling 
of  erroneous  excess  payments. 

We  note  that,  with  the  exception  of 
retention  allowances,  the  aggregate  pay 
limitation  does  not  control  the  amount 
of  discretionary  payments  agencies  may 
award:  however,  the  cap  may  result  in 
such  payments  being  delayed  until  the 
beginning  of  the  next  calendar  year.  If 
a  projection  of  compensation  is  found  to 
be  high,  the  agency  may  immediately 
pay  any  previously  deferred  amounts  as 
allowed  under  current  projections,  and 
any  unpaid  amount  would  be  payable  at 
the  beginning  of  the  next  year.  In  these 
final  regulations,  we  are  revising  the 
definition  of  estimated  aggregate 
compensation  as  proposed,  except  that 
we  are  substitutiiig  the  word 
"projected"  in  place  of  "expected"  to 
emphasize  the  connection  to  the 
introductory  part  of  the  definition. 

Section  530.203(f) 

An  agency  suggested  that  we  clarifv 
the  tax  implications  of  deeming 
erroneous  excess  payments  to  be  paid 
on  January  1  of  the  next  calendar  year. 
It  noted  that,  if  the  payment  is  treated 
as  taxable  income  in  the  year  paid  (the 
normal  rule),  then  the  taxable  income 
and  the  aggregate  compensation  for  the 
subsequent  year  will  differ. 

OPM  does  not  have  authority  to 
regulate  tax  matters.  Our  regulations 
deem  erroneous  excess  payments  to  be 
paid  on  Januar)- 1  of  the  next  calendar 
year  only  for  the  purpose  of  applying 
the  aggregate  pay  limitation.  Thus,  it 
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may  be  possible  that,  in  rare  cases 
where  the  cap  is  exceeded,  agencies  will 
have  to  maintain  different  balances  for 
taxable  income  and  aggregate  pay. 

Basic  Pay  Administration 

Section  531.203(d)(3l 

An  agency  noted  that  the  proposed 
$S31.203(d)(3)  should  reference 
§531.203(dK2)lvii)  instead  of  (d)(2)(vi). 
We  agree  and  are  making  the  correction 
in  these  final  regulations. 

Section  531.203(d)(3l  and  S31.204(a)l2j 

An  agency  requested  that  we  add 
appropriate  references  to  statutory 
special  rates  for  law  enforcement 
officers  in  §§  531.203(d)(3)  and 
S31.204(a)(2),  consistent  with  the 
proposed  change  in  §  531.203(d)(2). 

We  agree  that  law  enforcement  special 
rates  should  be  excluded  in  applying 
the  rule  in  §  531.203(d)(3),  since  that 
rule  has  application  only  for  cases 
involving  other  types  of  special  rates 
that  are  not  basic  pay  for  all  purposes. 
Also,  in  S  531 .204(a)'(2)  (dealing  with 
pay  setting  upon  promotion),  a  law 
enforcement  special  rate  should  be 
included  within  the  term  "existing  rate 
of  basic  pay."  We  have  made 
appropriate  changes  in  these  final 
regulations. 

Pay  Retention 

Section  536.102 

A  union  opposed  the  proposed 
clarification  of  the  definition  of 
demotion  at  an  employee's  request  in 
§  536.102.  it  stated  that  the  proposed 
language  referencing  management 
actions  "related  to"  personal  cause 
could  be  broadly  interpreted  so  that 
employees  are  miscategorized  as 
ineligible  for  grade  or  pay  retention. 

The  proposed  revision  of  the 
definition  of  demotion  at  an  employee's 
request  is  intended  to  make  clear  that  a 
management  action  that  is  prompted  by 
an  employee's  misconduct  or 
unacceptable  performance  cannot  be  the 
basis  for  entitlement  to  grade  or  pay 
retention.  By  law.  an  employee  is  not 
eligible  for  grade  or  pay  retention  if 
demoted  for  personal  cause  or  at  the 
employee's  request.  Our  regulations  on 
grade  and  pay  retention  cover  not  only 
employees  who  are  subject  to  purely 
involuntary  reductions  in  grade  or  pay 
(e.g.,  due  to  a  reduction  in  force),  but 
also  employees  whose  reductions  in 
grade  or  pay  result  from  an  employee's 
voluntary  choice,  if  that  choice  was 
caused  or  influenod  by  a  management 
action.  This  language  is  subject  to  broad 
interpretation  to  the  benefit  of 
employees.  However,  the  interpretation 
cannot  be  so  broad  as  to  provide  grade 


or  pay  retention  to  employees  who 
voluntarily  accept  a  reduction  in  grade 
in  lieu  of  an  adverse  action  based  on 
misconduct  or  unacceptable 
performance. 

The  propo.sed  revision  would  clarify 
that  an  employee  who  accepts  a 
reduction  in  grade  after  receipt  of  a 
notice  of  demotion  or  separation  based 
on  misconduct  or  unacceptable 
performance  would  be  considered 
demoted  at  the  employee's  request. 
Similarly,  an  employee  who  voluntarily 
accepts  a  lower  grade  as  part  of  a 
settlement  in  lieu  of  an  adverse 
management  action  based  on  personal 
cause  would  be  considered  demoted  at 
the  employee's  request.  Accordingly,  we 
are  making  the  proposed  revision  in 
these  final  regulations,  except  that  we 
are  adding  the  word  "directly"  before 
"related"  to  emphasize  that  the 
management  action  is  directly  prompted 
by  the  employee's  misconduct  or 
unacceptable  performance. 

Section  536.205(blU) 

Two  agencies  questioned  the 
justification  for  the  proposed  new  rule, 
which  prevents  a  retained  rate 
employee's  pay  hom  being  set  below  the 
maximum  rate  of  the  range  for  the 
employee's  new  position.  One  agency 
stated  that  the  provision  is  contrary  to 
the  intent  of  the  pay  retention  provision, 
since  it  provides  for  an  increase  in  pay 
rather  than  just  keeping  the  employee 
from  losing  money. 

The  proposed  rule  is  designed  to 
address  an  inequity  that  exists  for 
certain  employees  entitled  to  a  retained 
rate  who  are  moved  to  a  position  for 
which  there  is  a  higher  basic  pay  rate 
range.  Under  the  pay  retention  rules,  if 
the  employee  remains  in  the  same 
position,  the  retained  rate  will 
eventually  fall  below  the  maximum 
(step  10)  rate,  and  the  employee  will 
become  entitled  to  that  maximum  rate. 
However,  if,  while  still  entitled  to  a 
retained  rate,  the  employee  is  moved  to 
a  different  position  for  which  a  higher 
basic  pay  rate  range  applies  (e.g.,  from 
a  regidar  General  Schedule  rate  range  to 
a  special  rate  range),  the  employee's  pay 
could  be  slotted  into  the  new  rate  range 
at  a  rate  below  the  maximum  rate.  (See 
5  CFR  536.205(b|(l)-(2).)  In  contrast,  if 
the  employee  had  already  been  at  step 
10  at  the  time  of  the  movement,  he 
would  have  been  entitled  to  the  step  10 
rate  in  the  new  rale  range.  (See  5  CFR 
530  306(e).  1  Since  the  maximum  rate  of 
the  applicable  range  is  the  target  rate  for 
a  retained  rate  employee,  it  makes  sense 
to  ensure  thai  the  employee  is  treated  no 
worse  than  an  employee  receiving  such 
maximum  rate.  We  believe  the  proposed 


rule  is  equitable  and  appropriate  and  we 
are  retaining  it  in  these  final  regulations. 

Overtime  and  Other  Premium  Pay 

Section  550.103 — Administrative 
Workweeli 

An  individual  requested  clarification 
regarding  the  definition  of 
administrative  workM'ee/c-namely,  do 
the  seven  consecutive  24-hour  periods 
correspond  to  seven  consecutive  "days" 
as  defined  in  this  section?  The  answer 
is  yes.  The  same  "day"  (a  24-hour 
period,  not  necessarily  a  calendar  day) 
used  in  computing  an  employee's  daily 
overtime  entitlements  must  also  be  used 
in  establishing  the  employee's 
administrative  workweek  We  have 
revised  the  definition  of  administrative 
workweek  to  directly  link  to  the 
definition  of  day 

Section  550.103 — Premium  Pay 

An  agency  suggested  that  the  word 
"earned"  be  inserted  before 
"compensatory  time  off"  in  the 
definition  of  premium  pay  in  §  550.103. 
We  agree  that  the  intent  was  to  include 
"earned"  compensatory  time  off  in  the 
definition  of  premium  pay.  since  the 
value  of  compensatory  time  off  when 
earned  is  used  in  applying  premium  pay 
caps  and  in  determining  the  value  of 
unused  compensatory  time  off  when  an 
employee  becomes  entitled  to  a  cash 
payment  (e.g.,  at  separation). 
Accordingly,  we  have  revised  the 
definition  to  clarify  this.  However,  to 
assist  users  of  the  regulations,  we  have 
moved  the  second  sentence  of  the 
definition,  which  dealt  with  how  to 
determine  the  dollar  value  of 
compensatory  time  off,  to  the  sections  of 
the  regulations  dealing  specifically  with 
compensatory  time  off.  Thus,  a  new 
paragraph  is  being  added  to  §§550.114 
and  551.531  in  these  final  regulations. 

A  union  objected  to  the  proposal  to 
clarify  that  compensatory  time  off  is 
considered  premium  pay  for  purposes  of 
applying  biweekly  and  annual  pay  caps. 
It  stated  that  employees  may  never 
receive  pay  for  compensatory  time  off 
earned,  since  the  employee  is  instead 
compensated  by  time  off  from  his  or  her 
regular  work  sdiedule  at  a  later  date. 
The  union  concluded  that  other  forms  of 
premium  pay  should  not  be  limited  due 
to  the  accumulation  of  compensatory 
lime  off  that  may  never  be  converted  to 
pay. 

The  proposed  inclusion  of 
compensatory  time  off  earned  in  the 
definition  of  premium  pay  is  consistent 
with  the  longstanding  policy  of  the 
Government.  Many  years  ago,  the 
Comptroller  General  found  that 
compensatory  time  off  should  be 
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assigned  a  dollar  value  and  used  in 
applying  aggregate  pay  caps,  (.See  26 
Comp.  Gen.  750  (1947)  and  37  Comp. 
Gen.  362  (1957).)  Compensatory  time  off 
is  converted  to  dollars  when  an 
employee  separates  (or  otherwise 
becomes  eligible)  using  the  overtime 
rate  in  effect  at  the  time  the  hours  were 
earned. 

However,  we  note  that,  for  employees 
covered  by  (nonexempt  from)  the  Fair 
Labor  Standards  Act  (FLSA)  overtime 
provisions,  overtime  pay  and 
compensatory  time  off  earned  in  lieu  of 
overtime  pay  are  not  considered  to  be 
"premium  pay"  under  title  5,  United 
States  Code.  This  means  that  overtime 
pay  and  earned  compensatory  time  off 
lor  FLSA-covered  employees  are 
disregarded  when  applying  various  pay 
caps,  including  the  premium  pay  caps 
in  5  U.S.C.  5547.  Thus,  the  inclusion  of 
compensatory  time  off  in  the  definition 
of  premium  pay  has  relevance  only  for 
FLSA-exempt  employees.  To  assist 
users  of  the  regulations,  we  are  adding 
a  sentence  to  the  definition  of  premium 
pay  to  clearly  state  that  FLSA  overtime 
pay  and  compensatory  time  off  earned 
in  lieu  of  such  overtime  pay  are 
excluded. 


Sections  550.112(kltl)  and  551.431(a)(lj 

An  agency  commented  that  the 
standards  used  to  determine  hours  of 
standby  duty  are  incomplete.  As  an 
example,  the  agency  pointed  out  that  an 
employee  who  is  restricted  to  a  ship 
may  still  have  noncompensable  off-duty 
hours  while  so  restricted.  It 
recommended  that  the  proposed 
S550.112(k)(l)  and  a  parallel  rule  in  the 
FLSA  regulations  at  §  551.431(a)(1)  be 
revised  to  more  clearly  coitsider 
whether  the  employee  is  restricted  to  an 
area  because  of  an  agency's  need  for  the 
employee  to  remain  in  a  constant  state 
of  readiness  to  perform  work,  as 
opposed  to  other  reasons.  It  specifically 
cited  OPM's  standby  duty  premium  pay 
regulations  (5  CO?  550,143(a)(l))  as 
providing  preferred  language. 

We  agree  that  clarification  is  needed. 
There  are  situations  where  an  employee 
may  be  relieved  from  duty  but  have 
limited  mobility  because  of  geographic 
isolation.  For  example,  an  employee 
may  be  temporarily  assigned  to  a  ship 
or  to  a  post  in  a  remote  wildland  area. 
Also,  an  employee  may  actually  reside 
temporarily  or  indefinitely  on  agency 
premises  adjacent  to  his  or  her  work 
site.  In  such  cases,  the  employee  would 
be  considered  officially  on  duty  only 
when  the  employee  is  required  to  work 
or  is  placed  in  a  standby  status  by  the 
agency.  If  an  employee  is  relieved  from 
duty  and  free  to  pursue  personal 
activities  (though,  for  practical  reasons. 


limited  in  where  he  or  she  may  go),  the 
employee  is  not  in  a  duty  status  and  the 
hours  are  not  compensable. 

For  example,  an  employee  on  a  ship 
is  not  in  a  duty  status  if  he  or  she  is 
relieved  from  duty,  released  from  his 
specific  work  station  or  post  of  duty, 
and  allowed  lo  pursue  personal 
activities  elsewhere  on  the  ship.  The 
fact  that  some  restrictions  may  be 
placed  on  an  employee's  personal 
activities  does  not  mean  tiat  the 
employee  must  be  placed  in  duty  status 
For  instance,  certain  work-related 
limitations  such  as  restrictions  on 
alcohol  consumption  or  use  of 
medication  are  not  a  basis  for  finding 
that  an  employee's  actiiities  are 
substantially  limited.  Accordingly,  we 
are  revising  the  proposed  §550.1  i2(k) 
and  making  parallel  changes  in 
§  551.431(a)  to  provide  appropriate 
clarification.  (Note:  If  an  employee  in  a 
nonduty  status  is  called  back  to  the 
work  station  to  perform  irregvUar  or 
occasional  overtime  work,  the  employee 
is  entitled  to  a  minimum  of  2  hours  of 
overtime  pay.  consistent  vrith  5  U.S,C. 
5542(b)(1).) 


Section  550.112(1) 

A  union  commented  that  time  in  an 
"on-call"  status  should  be  considered 
hours  of  work  because  of  the  significant 
restrictions  placed  on  the  employee. 
The  union  stated  that  standby  status  and 
on-call  status  are  not  distinguishable. 

The  proposed  rule  in  §550.112(1) 
reflects  the  Government's  longstanding 
policy  and  practice.  (See  Comptroller 
General  decisions  B-I90369,  February 
23. 1978,  and  B-205118.  March  8, 1982. 
and  Federal  Labor  Relations  Authority 
decision  51  FLRA  No.  105,  May  24, 
1996.)  We  believe  there  is  a  discernible 
distinction  between  on-call  status  and 
standby  status  based  on  the  nature  of 
the  restrictions  placed  upon  the 
employee.  We  further  believe  that  on- 
call  hours  during  which  the  employee  is 
under  limited  restrictions  should  not  be 
compensable  as  hours  of  work.  We  are 
including  the  proposed  §  550.112(1) 
without  change  in  these  final 
regulations. 

Section  550.1 12(m)(3) 

An  individual  inqirired  regarding 
OPM's  policy  on  when  sleep  time 
constitutes  compensable  hours  of  work 
In  referencing  the  proposed  rule  in 
§  550.ll2(m).  we  realized  that  the  use  of 
the  term  "tours  of  duty"  in  paragraph 
(3)  is  inappropriate,  since  it  is  a  defined 
term  in  subpart  A  (see  §  550.103)  that 
encompasses  only  regularly  scheduled 
hours.  The  sleep  time  rule  operates 
based  on  the  length  of  the  employee's 
work  shift,  without  regard  to  whether 


the  boius  involved  are  regularlv 
scheduled  or  irregular.  Therefore,  we 
have  substituted  the  term  "work  shifts" 
in  place  of  "lours  of  duty"  in 
§550.112(m)(3).  For  consistency, 
parallel  changes  are  made  in  §551.432 
of  OPM's  FLSA  overtime  regulations. 
Section  550.l62(f] 

A  union  stated  its  agreement  with  the 
proposed  new  paragraph  (f)  in 
§  550.162,  which  protects  the  status  of 
employees  receiving  annual  premium 
pay  (i.e.,  administratively 
uncontrollable  overtime  pay  and 
standby  duty  premium  pay)  who  suffer 
an  on-the-job  injury  resulting  in 
entitlement  to  workers'  compensation 
benefits.  An  agency  requested 
clarification  of  the  proposed  provision 
in  paragraph  (f)(3)  since  some  agency- 
reviewers  incorrectly  interpreted  the 
language  to  require  payment  of  annual 
premium  pay  during  periods  of  leave 
without  pay.  It  recommended  that 
paragraph  be  reorganized  to  distinguish 
between  "authorization"  of  premium 
pay  (which  has  an  impact  on  retirement 
benefit  computations,  but  no  pay 
implications)  and  actual  payment  of 
premium  pay. 

While  this  matter  was  explained  in 
the  supplementary  information  section 
of  the  notice  of  proposed  regulations, 
we  agree  that  the  regulatory  text  should 
be  further  clarified.  We  have  made 
appropriate  changes  in  these  final 
regulations. 

Section  S51.423(al  and  Section 
410.402(d) 

We  received  questions  regarding  how 
to  reconcile  apparent  inconsistencies 
between  §55 1.423(a)(2)  and 
§  410.402(d).  In  the  proposed 
regulations,  we  had  modified 
§  551 .423(a)(2)  bv  adding  a  cross 
reference  lo  §  4ld.402(d).  We  agree  that 
the  two  sections  appear  lo  be 
inconsistent  with  respect  to  the 
relationship  between  performance 
improvement  and  creditability  of 
training  hours  as  hours  of  work.  Section 
410.402(d)  requires  that,  for  training 
hours  outside  regular  working  horns  lo 
be  considered  hours  of  work,  the 
training  in  question  must  be  intended  to 
improve  .m  employee's  performance  up 
to  the  fully  successful  level  or  to  help 
the  employee  to  perform  newly  assigned 
duties.  In  contrast.  §551.423  lises  less 
limiting  language,  saying  that  the 
training  is  intended  to  improve  the 
employee's  performance  in  his  or  her 
ctirrent  position. 

To  address  this  inconsistency,  we  are 
removing  the  specific  rules  in 
§  410.402(d)  and  replacing  them  with  a 
cross  reference  to  §  551.423  and  a 
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sentence  clarifying  thai  the  part  410 
prohibitions  on  premium  pay  during 
training  do  not  apply  to  FLSA  oveiUme 
pay.  In  addition,  we  are  revising  the 
definition  of  directed  to  participate  in 
§351. 423(b)(1)  to  clarify  that  the  fact 
that  an  agency  pays  for  all  or  pari  of  the 
expenses  of  training  is  not  a  basis  for 
deciding  whether  the  training  was 
directed.  In  many  cases,  an  agency  may 
fund  training  that  is  requested  by  the 
employee  on  his  or  her  own  initiative. 
If  the  training  is  voluntary,  as  opposed 
to  being  required  by  the  agency,  the 
employee  may  not  be  credited  with 
overtime  hours  of  work  for  time  spent 
in  that  training. 

Section  551.501(aM5j 

An  agency  commented  that  the 
supplementary  information  section  of 
the  proposed  regulations  included  an 
incorrect  citation  in  the  description  of 
the  proposed  revision  of  §5S1.S01(a)(5). 
Specifically,  the  referenced  title  4  is  in 
the  D.C.  Code,  not  the  United  States 
Code. 

We  agree  that  the  citation  was 
incorrect.  The  pay  provisions  for  Secret 
Service  Uniformed  Division  and  Park 
Police  officers  are  contained  in  title  4  of 
the  D.C.  Code.  [There  was  no  error  in 
the  regulatory  text.) 

Section  551.512 

An  individual  commented  that  the 
language  describing  the  "boosted  hour 
method"  in  proposed  §S51.S12(d)(3) 
was  confusing. 

We  agree.  When  we  reviewed  the 
proposed  new  paragraph  (d)  in 
§  5S1.S12.  we  realized  that  the 
instructions  on  computing  Fair  Labor 
Standards  Act  (FLSA)  overtime  pay  in 
cases  involving  nondiscretionary 
bonuses  were  flawed.  In  these  final 
rules,  we  provide  clarification  by 
addressing  the  distribution  of  a  group 
bonus  separately  from  the  computation 
of  overtime  pay  in  an  individual  bonus 
situation.  We  are  providing  the  rules  for 
computing  FLSA  overtime  pay  in  cases 
involving  nondiscretionary  bonuses  in  a 
separate,  new  section.  §  551.514. 
Paragraph  (b)  of  that  section  covers 
individual  computation  methods,  while 
paragraph  (c)  covers  the  distribution  of 
a  group  bonus.  We  revised  the 
provisions  generally  to  use  more  precise 
language.  In  addition,  for  individual 
bonus  situations,  we  have  added  a 
bonus  hourly  rate  method  in 
§551.S14(a)(2).  which  is  based  on  a 
method  found  in  the  Department  of 
Labors  FLSA  regulations.  (See  29  CFR 
778.209.) 

As  part  of  our  efforts  to  clarify  the 
treatment  of  bonuses  under  the  FLSA 
overtime  regulations,  we  have  made  one 


other  conforming  change.  We  are 
amending  $551. 511(b)(3)  to  reference 
the  term  "discretionary  cash  awards  or 
bonuses."  (In  §  551.514.  we  refer  to 
§  551.511(b)(3)  to  contrast 
nondiscretionary  bonuses  to 
discretionary  bonuses.) 

Severance  Pay 

Section  550.703 — Immediate  Annuity 

A  union  commented  regarding  the 
proposal  to  revise  the  definition  of 
immediate  annuity  to  clarify  that  it 
includes  any  voluntarily  postponed 
aimuitv  (such  as  a  Minimum  Retirement 
Age  (MRA)  plus  10  years  (MRA  +  10) 
postponed  aimuity  under  the  Federal 
Employees  Retirement  System  (FERS)). 
The  union  recommended  that  an 
annuity  entitlement  should  bar 
severance  pay  only  if  the  employee  is 
actually  b^iiming  to  receive  annuity 
payments  within  1  month  after 
separation. 

The  current  definition  of  immediate 
annuity  in  §550.703  already  provides 
that  a  postponed  MRA+10  FERS  annuity 
under  §  642.204  is  considered  an 
immediate  armuity.  This  rule  is  based 
on  the  law,  which  requires  that 
severance  pay  be  barred  to  any 
individual  who  has  "fulfilled  the 
requirements  for  immediate  annuity." 
The  proposed  revision  makes  clear  that 
the  term  immediate  annuity  for 
severance  pay  purposes  also 
encompasses  any  deferred  aimuity  {i.e., 
an  annuity  where  eligibility  is  reached 
after  separation)  that  begins  to  accrue 
within  1  month  after  separation, 
including  such  a  deferred  MRA+10 
aimuity  under  §  842.212(b)  whose 
commencing  date  is  postponed. 
(Paragraph  (a)  of  the  current  definition 
already  encompasses  deferred  annuities 
that  begin  accruing  within  1  month  after 
separation.  However,  paragraph  (b), 
which  deals  with  MRA+IO  annuities 
with  postponed  commencing  dates, 
specifically  references  only  non- 
deferred  MRA+10  annuities.  Thus, 
clarification  is  needed.)  Accordingly,  vie 
have  decided  to  go  forward  with  the 
proposed  revision  of  the  definition  of 
immediate  annuity  in  these  final 
regulations. 

Section  550. 703 — Nonqualifying 
Appointment 

An  individual  pointed  out  that 
paragraph  (f)(5)  in  the  definition  of 
nonqualifying  appointment  referenced 
an  obsolete  appointing  authority- 
namely.  limited  executive  assignments 
under  part  305.  Accordingly,  we  are 
deleting  that  paragraph  and 
renumbering  the  succeeding  paragraphs. 


Section  550.703 — Qualifying 
Appointment 

An  agency  proposed  revising  the 
definition  of  qualifying  appointment  to 
clarify  that  the  voluntary  movement 
horn  a  qualifying  permanent 
appointment  to  a  time-limited 
appointment  does  not  adversely  aftact 
an  otherwise  eligible  employee's 
entitlement  to  severance  pay  upon 
expiration  of  the  time-limited 
appointment. 

We  do  not  believe  further  clarification 
is  needed.  The  current  definitions  of 
involuntary  separation  and  qualifying 
appointment  both  clearly  state  that  a 
separation  resulting  from  the  expiration 
of  a  time-limited  appointment  that  took 
effect  within  3  calendar  days  after  a 
separation  from  a  qualifying  permanent 
appointment  is  qualifj'ing,  without  any 
condition  that  the  first  separation  be  on 
an  involuntary  basis.  F*rior  to  1990. 
OPM  regulations  did  provide  that  a 
time-limited  appointment  could  be 
qualifying  only  if  it  followed  an 
involuntary  separation  from  a 
permanent  appointment.  However,  as 
the  result  of  a  court  case.  OPM  revised 
the  severance  pay  regulations  {i.e..  the 
above-mentioned  definitions).  The 
current  rules  have  been  in  effect  since 
March  1990.  (See  54  FR  23215,  May  31. 

1989,  and  55  FR  6591,  February  26, 

1990.  for  explanations  given  in 
proposed  and  final  rules.) 

SecUon  550.704 

An  agency  requested  that  §  550.704 
(dealing  with  eligibihty  for  severance 
pay)  be  amended  to  reference  the 
provisions  in  5  U.S.C.  5595(h)  that 
prohibit  payment  of  severance  pay  to 
certain  employees  transferring  to 
nonappropriated  fund  positions. 

We  already  addressed  this  issue  in  the 
proposed  regulations  in  §  550.709(f).  We 
placed  the  provision  in  §  550.709 
(dealing  with  the  payment  of  severance 
pay)  because  we  believe  the  bar  on 
severance  pay  during  an  employee's 
dme  in  a  nonappropriated  fiind  position 
is  more  properly  viewed  as  a  suspension 
of  payments.  Under  5  U.S.C.  5595(h), 
severance  payments  may,  under  certain 
conditions,  be  "resumed"  upon 
involuntary  separation  from  the 
nonappropriated  fund  position. 

Section  550.706 

An  agency  requested  that  we  further 
clarify  the  rule  in  §  550.706  regarding 
when  a  resignation  may  be  treated  as  an 
involuntary  separation  for  severance 
pay  purposes.  The  agency  was 
concerned  about  resignations  following 
notice  of  a  proposed  removal  for  (1) 
failure  to  accept  a  directed  reassignment 
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to  a  new  location  and  (2)  medical 
inability  to  perform  duties.  It  asked 
whether  a  final  removal  action  needed 
to  be  issued  before  such  a  resignation 
could  be  qualifying  for  severance  pay 
purposes. 

The  answer  is  that  a  final  involuntary 
removal  action  is  not  necessary  to 
qualify  for  severance  pay  if  an'employee 
resigns  after  receipt  of  the  specific 
written  notice  of  proposed  removal. 
This  is  no  different  from  resignation 
after  receipt  of  a  proposed  removal  as 
part  of  a  reduction  in  force.  Since  we 
believe  that  it  is  clear  that  the  broad 
language  in  §  550.706(a)(1)  encompasses 
all  specific  notices  of  proposed 
involimtary  separations  (as  defined  in 
§  550.703).  including  involimtarj' 
separations  involving  the  circunistances 
cited  by  the  agency,  we  are  making  no 
change  in  the  proposed  regulation. 

A  union  opposed  the  proposed 
changes  in  §  550.706,  stating  that  the 
changes  add  unnecessary  barriers  to 
getting  severance  pay  for  employees 
who  resign  inthe  face  of  a  separation 
and  meet  the  "substantive 
requirements.  "  We  disagree.  The 
proposed  changes  merely  provide  a 
clearer  definition  of  what  constitutes  a 
formal,  official  notice  that  would  trigger 
entitlement  to  severance  pay,  consistent 
with  current  OPM  policies.  By  law. 
severance  pay  entitlement  is  based  on 
an  involuntary  separation.  In  regulating 
the  law,  OPM  does  allow  resignations  to 
be  treated  as  involuntary  separations  for 
severance  pay  purposes  if  an  official 
notice  informs  the  employee  that  an 
involuntary  separation  will  occur.  If  a 
notice  does  not  contain  the  elements 
{e.g.,  nature  of  action,  effective  date  of 
separation)  described  in  the  proposed 
revision,  that  shows  that  the  involuntary 
separation  decision  has  not  been 
finalized.  An  uncertain  separation 
decision  cannot  be  the  basis  for 
severance  pay  upon  resignation,  since 
that  would  be  contrary  to  the  law's 
requirements.  The  types  of  specific 
notices  of  involuntary  separation  that 
commonly  trigger  severance  pay-e.g.,  a 
reducUon-in-force  separation  notice  or  a 
notice  of  separation  for  laxlxite  to  accept 
a  geographic  reassignment— already 
routinely  include  the  required  elements. 
Section  550.709-710 

An  agency  su^ested  further  revising 
§  550.710  to  clarify  which  agency  is 
responsible  for  making  severance 
payments  when  (1)  an  employee  has  a 
qualifying  temporary  appointment  (i.e.. 
appointed  within  3  days  following  a 
qualif>'mg  permanent  appointment)  and 
(2)  an  employee's  severance  pay 
resumes  following  a  temporary 


suspension  during  one  or  more 
nonqualifying  temporary  appointment. 

We  agree  that  clarification  in  this  area 
would  be  helpful.  The  answer  is  that 
severance  payment  responsibility  rests 
with  the  agency  employing  the 
individual  at  the  time  of  theinvoluntar\' 
separation  that  triggered  the  severance 
pay  entitlement.  (See  5  U.S.C.  5595(b).) 
In  the  case  of  an  employee  with  a 
qualifying  temporary  appointment,  the 
severance  pay  entitlement  is  based  on 
the  separation  from  the  temporary 
appointment,  not  on  the  separation  from 
the  preceding  permanent  appointment. 
(See  definition  of  involuntary 
separation  in  §550.703.)  Accordingly, 
we  are  adding  language  in  paragraphs 
(b)  and  (c)  of  §  550.709  to  make  clear 
that  the  agency  employing  the  employee 
in  a  qualifying  temporary  appointment 
is  responsible  for  making  severance 
payments.  We  are  also  adding  a 
sentence  in  §550.710  to  make  clear  that. 
when  severance  payments  resume  after 
a  period  of  suspension  during  a 
nonqualifying  temporary  appointment, 
severance  pay  liability  continues  to  rest 
with  the  agenc\'  originally  responsible 
fgji  the  severance  payments,  hi  addition, 
we  have  corrected  several  erroneous 
regulatory  citations  in  the  proposed 
§  550.709(a). 

We  are  also  making  changes  in 
§  550.709(g)  because  of  recent  changes 
in  law.  Under  section  1ia4(a)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000  (Public  Law  106-65. 
October  5, 1999),  the  authority  of  the 
Department  of  Defense  to  pay  lump-sum 
severance  payments  to  certain 
employees  under  5  U.S.C.  5595(i)  was 
extended  to  cover  employees  separating 
through  September  30,  2003.  The 
authority  had  been  scheduled  to  expire 
on  September  30. 1999.  In  addition, 
section  3243  added  a  new  paragraph  (j) 
to  section  5595.  which  provides  that  the 
Department  of  Energy  may  pay 
severance  pay  in  a  lump  sum  to  certain 
employees  whose  entitlement  derives 
from  the  establishment  of  the  National 
Nuclear  Security  Administration.  We 
are  amending  §550. 709(g)  to  provide  a 
general  reference  to  lump-sum 
severance  payments  expressly 
authorized  by  law,  rather  than 
attempting  to  include  specific  references 
to  such  laws. 


Back  Pay 

Section  550.803 

A  imion  opposed  the  proposed 
changes  in  the  definitions  of  pay. 
allowances,  and  differentials  and 
employee.  It  specifically  objected  to  the 
proposed  exclusion  of  retirement 
investment  fund  contributions  and  of 


post-separation  payments  (such  as 
lump-sum  payments  for  annual  leave, 
severance  payments,  and  retirement 
annuity  paj-ments).  The  union  stated 
that  no  explanation  was  given  for 
excluding  employee  and  agency 
contributions  to  a  retirement  investment 
fund  and  that  this  would  prevent  the 
employee  from  being  made  financially 
whole.  The  union  also  stated  that  OPM 
provided  no  rationale  or  legal  support 
for  the  exclusion  of  post-separation 
payments. 

Regarding  the  exclusion  of  retirement 
investment  fund  contributions,  we 
explained  in  the  supplementary 
information  section  of  the  proposed 
regulations  (63  FR  64883)  that  the 
correction  of  agency  errors  affecting  an 
employees  Thrift  Savings  Plan  account 
is  subject  to  specific  and  independent 
laws  and  regulations.  (See  5  U.S.C. 
8432a  and  5  CFR  parts  1605  and  1606.) 
Furthermore,  the  Comptroller  General 
considered  this  issue  and  found  that 
pay.  allowances,  and  differentials  under 
the  back  pay  law  do  not  include 
earnings  on  contributions  to  the  Thrift 
Savings  Fund.  (See  68  Comp.  Gen.  220 
(1989).)  Therefore,  we  believe  the 
exclusion  of  retirement  investment  fund 
contributions  is  necessary  and 
appropriate. 

Regarding  the  exclusion  of  post- 
separation  benefits,  the  proposed 
definition  reflects  OPM's  interpretation 
of  the  back  pay  law.  Section  5596(b)(1) 
of  title  5.  United  States  Code,  stales  that 
the  back  pay  provisions  apply  to  an 
"employee  of  an  agenc)"  who  is 
affected  by  an  unjustified  or 
unwarranted  "personnel  action" 
resulting  in  the  withdrawal  or  reduction 
of  "pay,  allowances,  or  differentials  of 
the  employee."  Also  section 
5596(b)(l)'(A)  refers  to  the  "period  for 
which  the  personnel  action  was  in 
effect"  and  to  the  amount  the 
"employee"  normally  would  have 
received  during  that  period.  We  believe 
the  term  'employee"  clearly  refers  to  an 
individual  currently  employed  by  a 
Federal  agency,  consistent  with  the 
definition  in  5  U.S.C.  2105.  (This  would 
include  both  an  individual  who  was 
actually  employed  or  who  was  deemed 
to  be  employed  based  on  a  retroactive 
reinstatement.)  Furthermore,  the  terms 
"personnel  action"  and  "pay, 
allowances,  and  differentials"  are 
commonly  used  in  connection  with 
individuais  in  an  active  employment 
status. 

Inaddition,  section  S596(b)(1)(B) 
states  that  an  employee  who  is  entitled 
to  back  pay  during  a  period  when  an 
erroneous  personnel  action  was  in  effect 
"is  deemed  to  have  performed  service 
for  the  agency  during  that  period.  " 
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Clearly.  Congress  would  not  have 
included  such  a  requirement  if  it 
intended  the  back  pay  law  to  cover 
benefits  to  which  an  employee  is 
entitled  after  a  valid  separation  from 
service. 

It  is  true  that  the  existing  back  pay 
regulations  define  the  term  employee  to 
mean  an  "employee  or  former  employee 
of  an  agency."  However.  OPM 
understands  the  reference  to  a  "former 
employee  '  as  merely  making  clear  that 
an  individual  separated  from  Federal 
service  may  file  a  claim  for  and  receive 
back  pay  for  periods  of  actual  or  deemed 
employment.  (Deemed  employment 
refers  to  periods  during  which  an 
individual  is  retroactively  placed  in  an 
employment  status  and  is  deemed  to 
have  been  performing  service  as  part  of 
a  corrective  action  by  an  authorized 
authority — for  example,  a  period  during 
which  an  erroneous  separabon  was  in 
effect  or  an  individual  was  erroneously 
denied  reinstatement  based  on  a 
statutory  reemployment  right.)  We  note 
that  the  existing  regulatory  definition  of 
poy.  allowances,  and  differentials 
includes  "monetary  and  employment 
benefits"  to  which  an  employee  is 
entitled  based  on  the  "performance  of  a 
Federal  function."  which  OPM 
understands  to  refer  to  compensation  for 
work  by  an  active  employee.  In  the 
supplementary  information  for  the  final 
regulations  on  back  pay  published  in 
1981  (46  FR  58271.  December  1,  1981). 
we  referred  to  the  definition  of  pay. 
allowances,  and  differentials  and  stated 
that  "benefits  received  following 
retirement  are  not  included  because 
they  are  not  received  for  the  period 
covered  by  the  corrective  action." 
Finally,  we  point  to  the  former  Federal 
Personnel  Manual,  which  clarified  the 
definition  of  employee  as  follows: 

"Employee"  means  an  employee  or  former 
employee  of  an  agency.  The  back  pay  law 
applies  to  employees  or  former  employees 
who.  white  employed  by  the  Federal 
Covemwent  [emphasis  in  original],  were 
affected  by  an  unjustified  or  unwarranted 
personnel  action  that  resulted  in  a  loss  of  pay 
and  to  former  employees  who  ore  improperly 
denied  a  statutory  reemployment  right.  (See 
former  Federal  Personnel  Manual 
Supplement  990-2.  S8-3.  page  550-57.  April 
20.  1984.1 

Accordingly,  as  we  proposed,  we  are 
clarifying  the  definitions  of  employee 
and  pay.  allowances,  and  differentials 
consistent  with  OPM's  past  practice  and 
policy.  The  defining  of  these  statutory 
terms  is  within  OPM's  broad  regulatory 
authority  in  5  U.S.C.  5596.  We  note  that 
this  does  not  mean  an  individual  is  not 
entitled  to  corrective  payments  if  it  is 
found  that  he  or  she  was  paid  less  than 
the  amoimt  due  the  individual  for 


severance  pay.  for  a  lump-sum  payment 
for  annual  leave,  or  for  retirement 
benefits.  Under  the  law  governing  the 
payment  in  question,  the  individual  is 
entitled  to  be  paid  correctly,  if  a  timely 
claim  is  filed.  However,  the  provisions 
of  section  5596.  including  that  section's 
interest  provisions,  are  not  applicable  in 
such  cases. 

Appendix  A 

An  agency  suggested  that,  in 
appendix  A  to  subpart  H  of  part  550,  we 
clarify  the  definition  of  basic  pay — e.g.. 
whether  it  includes  locality  pay. 

We  did  not  intend  that  appendix  A 
contain  a  restatement  of  all  the  rules 
governing  the  various  deductions  that 
might  apply  to  a  back  pay  award.  While 
the  deduction  table  in  appendix  A  uses 
the  term  6as/c  pay  in  reference  to 
retirement  and  life  iiisurance 
deductions,  it  is  expected  that  readers 
would  imderstand  that  they  must  use 
the  normal  definition  of  that  term  as  set 
forth  in  the  applicable  retirement  and 
life  insiurance  laws  and  regulations.  For 
example,  locality  pay  is  included  under 
those  definitions.  The  second  sentence 
of  appendix  A  already  states:  "To 
compute  these  deductions,  an  agency 
must  determine  the  appropriate  base  or 
follow  other  rules."  We  have  revised 
this  sentence  by  adding  the  words 
"consistent  with  applicable  law." 

Commuting  Area 

Sections  550.703,  575.103,  and  575.203 

A  union  objected  to  the  proposed 
revision  of  the  definition  of  co/ni7iu(ing 
area  in  various  regulatory  parts  dealing 
with  severance  pay,  recruitment 
bonuses,  and  relocation  bonuses.  The 
union  stated  four  objections,  which  we 
will  review  and  respond  to  in  the 
following  paragraphs. 

First,  the  union  stated  that  the 
proposed  regulation  would  remove 
existing  language  referring  to  the 
commuting  area  as  the  area  that 
"normally  is  considered  one  area  for 
employment  purposes."  The  union 
believes  this  language  is  helpful  in 
establishing  that  a  commuting  area 
should  be  based  on  "normal  objective 
expectations"  or  "common  general 
understandings. "  not  defined  arbitrarily. 

We  agree  that  agencies  should  take 
into  account  common  general 
expectations  and  imderstandings  of 
what  a  normal  commuting  trip  is  for  the 
particular  work  site  in  question,  and  we 
will  revise  the  proposed  definition  to 
include  language  stating  that  an  agency 
must  define  a  commuting  area  based  on 
the  generally  held  expectations  of  the 
local  community.  However,  we  believe 
it  does  not  make  sense  to  use  a  single 


commuting  area  for  a  metropolitan  area 
that  includes  multiple  Federal  work 
sites  that  can  be  at  opposite  ends  of  the 
metropolitan  area.  For  example,  both 
Leesburg.  Virginia,  and  Columbia, 
Maryland,  could  be  considered  to  be 
within  the  Washington.  DC.  commuting 
area.  An  individual  could  live  in 
Baltimore  and  work  in  Columbia  and 
have  a  reasonable  commuting  trip. 
However,  if  the  work  site  were  changed 
to  Leesburg,  an  agency  could 
appropriately  find  that  Baltimore  is 
outside  the  normal  commuting  area  for 
the  Leesburg  work  site.  This  pjiample 
shows  that  it  is  essential  to  base 
commuting  areas  on  the  specific  work 
site  in  question  and  to  consider  the 
location  of  the  employee's  residence 
relative  to  that  work  site.  We  note  that 
the  term  "employee's  commuting  area" 
is  used  in  the  definition  of  reasonable 
offer  in  the  existing  severance  pay 
regulations,  showing  that  the  location  of 
the  individual  employee's  residence  is 
intended  to  be  a  consideration. 

Second,  the  union  stated  that  the 
proposed  regulation  gives  agencies  sole 
and  unfettered  discretion  in  establishing 
the  commuting  area.  The  union  .stated 
that  the  definition  of  the  commuting 
area  should  be  reached  in  negotiation 
with  the  affected  employees'  exclusive 
representatives. 

Under  existing  regulations,  it  is  the 
employing  agency  that  must  make  a 
determination  regarding  the  boundaries 
of  the  commuting  area  in  order  to  apply 
the  applicable  law  and  regulations.  The 
proposed  regulation  merely  makes  this 
responsibility  clear.  The  proposed 
regulation  does  not  give  agencies 
unlimited  discretion  in  establishing  the 
commuting  area.  These  decisions  may 
not  be  made  on  an  arbitrary  or 
capricious  basis.  We  note  that  the 
proposed  regulation  requires  that  the 
commuting  area  be  an  area  siurounding 
the  work  site  that  "encompasses  the 
localities  where  people  live  and 
reasonably  can  be  expected  to  travel 
back  and  forth  daily."  As  previously 
stated,  we  will  add  language  referencing 
the  need  to  base  decisions  about 
commuting  areas  on  the  generally  held 
expectations  of  people  in  the  local 
community  to  emphasize  that  the 
interpretation  of  what  is  reasonable 
should  be  consistent  with  those 
expectations.  The  proposed  language 
does  not  limit  the  normal  application  of 
the  laws  governing  employees' 
bargaining  rights. 

Iriird,  the  union  stated  that  the 
proposed  regulation  added  a 
"subjective"  element  by  using  the 
"significantly  more  burdensome" 
standard  in  judging  whether  an 
employee  who  lives  outside  the 
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standard  commuting  area  for  a  new 
work  site  should  be  considered  to  live 
within  or  outside  the  commuting  area 
for  the  purpose  of  the  benefit  in 
question.  It  pointed  out  that  the 
proposed  regulation  is  based  on  the 
employee's  current  commuting  trip, 
even  if  the  current  residence  happens  to 
be  only  a  temporary  one. 

II  is  necessary  to  take  into  account 
where  an  employee  lives  relative  to  a 
new  work  site  to  ensure  equitable 
treatment  of  employees.  For  example,  an 
employee  may  work  in  Washington,  DC, 
but  choose  to  live  in  and  commute  fitim 
Fredericksburg,  Virginia,  which  would 
be  outside  the  normal  commuting  area 
for  a  work  site  in  DC.  If  the  agency 
changed  the  employee's  dutv  station 
from  Washington.  DC.  to 
Fredericksburg,  it  would  not  be 
reasonable  to  award  a  benefit  like 
severance  pay  based  on  a  finding  that 
the  employee's  new  work  site  is  outside 
the  commuting  area  for  the  old  work 
site.  In  this  example,  the  employee  is 
closer  to  the  new  work  site  than  the  old 
work  site  and  would  not  be  compelled 
to  move  in  order  to  accept  the  job  at  the 
now  work  site.  Under  a  different  but  less 
common  scenario,  an  employee  may 
live  outside  the  standard  commuting 
area  for  a  new  work  site  but  still  be  as 
close  or  closer  in  terms  of  commuting 
time  and  distance  to  the  new  work  site 
than  to  the  old  work  site.  If  a 
commuting  u-ip  is  not  significantlv  mora 
burdensome  than  before  the  duty  station 
change,  we  believe  the  employee  should 
not  be  considered  to  be  outside  the 
conunuting  area  for  the  new  work  site. 
We  agree  with  the  union's  point  that 
these  decisions  should  not  be  based  on 
an  employee's  temporary  residence.  We 
are  adding  language  to  address  this.  We 
note  that  reasoned  judgment  will  have 
to  be  applied  by  the  authorized  agency 
official  in  determining  whether  or  not' a 
residence  is  truly  temporary. 

Fourth,  the  union  objected  to  the 
criterion  relating  to  whether  an 
employee  would  be  compeUed  to 
change  his  or  her  place  of  residence 
because  of  a  change  in  duty  station.  It 
stated  that  this  is  too  high  a  standard. 
The  union  was  concerned  that  an 
agency  may  argue  that  a  2-hour 
commute  each  way  does  not  compel  an 
employee  to  move.  It  was  also 
concerned  about  the  vagueness  of  the 
term  "other  relevant  factors"  and  the 
lack  of  specific  mention  of  factors  such 
as  traffic  patterns,  location  of  a  child's 
school  or  day  care,  and  location  of 
medical  facilities. 

The  proposed  compelled-to-move  rule 
is  not  a  new  rule,  but  is  based  on 
longstanding  policy.  OPM  and  its 
predecessor,  the  Civil  Service 


Commission,  have  long  used  this  rule  to 
ensure  that  severance  pay  is  not 
awarded  in  cases  where  duly  station 
changes  did  not  actually  compel  an 
employee  to  move.  (For  example,  see 
Comptroller  General  decisions  B- 
182.100  (January  16.  1975.  and 
December  4.  1975)  and  B-2105424  Qune 
6. 1983),  in  which  the  compelled-to- 
move  criterion  was  used  in  adjudicating 
severance  pay  claims.) 

A  similar  rule  is  used  under  the  Civil 
Service  Retirement  System  (CSRS)  and 
the  Federal  Employees  Retirement 
System  (FERS)  for  employees  filing  for 
discontinued  service  retirement  (i.e.. 
early  retirement  based  on  involimtary 
separation).  An  employee's  separation  is 
considered  involuntary  for  discontinued 
service  retirement  purposes  if  he  or  she 
refuses  to  accept  a  directed 
reassignment  outside  the  commuting 
area.  Under  the  retirement  rules,  it  must 
be  determined  that  complying  vrith  the 
duty  station  change  would  "compel  the 
employee  to  change  his  or  her  residence 
in  order  to  continue  employment"  (See 
CSRS  and  FERS  Handbook  for 
Personnel  and  Payroll  Offices,  chapter 
44,  sections  44A2.1-3  and  44B1.1-1C.) 

We  acknowledge  that  reasoned 
judgment  is  necessary  to  apply  this  rule. 
Since  a  variety  of  interrelating  factors 
may  come  into  play  in  deciding  whether 
an  employee  would  be  compelled  to 
move  depending  on  the  specific  area 
and  the  specific  employee,  it  is  not 
possible  to  prescribe  a  precise,  works- 
in-every-situation  rule.  The  "other 
relevant  factors  "  language  is  necessary 
to  allow  the  agency  official  to  consider 
all  possibly  relevant  factors,  including 
the  factors  cited  by  the  union  and  others 
that  may  work  to  the  employee's  benefit. 
Any  review  of  an  agency  official's 
decision  regarding  the  compelled-to- 
move  issue  vyill  certainly  be  based  on 
whether  it  is  consistent  with  what  a 
reasonable  person  would  conclude.  Wo 
expect  that  agencies  will  apply  this  rule 
in  a  fair  and  equitable  way. 

In  summary,  we  are  proceeding  with 
the  propojied  change  in  the  definition  of 
conunuting  area  as  used  in  the 
regulations  for  severance  pay. 
recruitment  bonuses,  and  relocation 
bonuses;  however,  we  have  made  some 
modifications  in  the  proposed  language 
to  provide  clarification  and  to  respond 
to  comments. 


are  being  made  final  through  this  notice. 
We  are  making  appropriate  changes 
consistent  with  the  interim  firefighter 
pay  regulations. 

.      The  proposed  regulations  added  a 
new  paragraph  (g)  to  §550.111; 
however,  the  interim  firefighter  pay 
regulations  added  a  different  parapaph 
(g)  and  a  subsequent  regulation  added  a 
paragraph  (h)  (64  FR  4520,  January  29. 
1999).  Therefore,  we  are  redesignating 
the  proposed  paragraph  (g)  as  paragraph 

The  proposed  regulations  revised 
§  550.707(b),  but  did  not  include  a 
provision  related  to  computing 
severance  pay  for  firefighters  with 
variable  workweeks.  The  interim 
firefighter  regulations  included  a  change 
to  address  such  firefighters  in 
§  550.707(b)(4).  We  are  revising  the 
proposed  S  550.707(b)  to  incorporate  the 
firefighter  provision. 

The  proposed  legulations  included 
changes  in  §§550.112(m)  and  551.432, 
which  deal  with  when  sleep  time  is 
considered  hours  of  work  for  overtime 
purposes.  These  sections  of  the 
proposed  regulations  do  not  address 
firefighters  paid  under  the  new 
firefighter  pay  computation  method 
established  by  5  U.S.C.  554Sb.  Our 
position  is  that,  for  firefighters 
compensated  under  5  U.S.C.  5S45b,  all 
official  duty  hours,  including  all  sleep 
hours  during  official  duty  hours,  are 
compensable  hours  for  ail  pay  purposes 
The  2756-hour  factor  used  in  computing 
firefighter  hourly  rates  under  5  U.S.C. 
5545b  already  takes  into  account  the 
existence  of  compensable  sleep  hours. 
We  are  revising  §§  550  1 1 2(ro)  and 
551.432  accordingly. 

The  proposed  regulations  revised 
SS51.501(a)(5).  but  did  not  include  a 
reference  to  firefighters  paid  under  5 
U.S.C.  5545b.  as  reflected  in  the  interim 
firefighter  pay  regulations.  We  are 
revising  §55i.501(a)(5)  to  incorporate 
that  reference. 


Changes  Related  to  New  Firefighter 
Regulations 

On  November  23.  1998,  we  published 
interim  regulations  to  implement 
statutory  changes  affecting  the  pay  of 
Federal  firefighters.  (See  63  FR  64589.) 
Some  of  those  interim  regulations 
affected  the  proposed  regulations  that 


Other  Changes 

We  are  making  some  additional 
technical  changes  not  included  in  the 
proposed  regulations.  These  changes 
involve  correction  of  obvious  errors. 

In  §550.1 104(c)(2).  we  are  inserting 
the  word  "contesting. "  which  was 
inadvertently  left  out  when  revisions 
were  recently  made  in  the  salary  offset 
regulations  in  subpart  K  of  part  550. 
(See  63  FR  72100.  December  31.  1998. 
and  compare  to  5  U.S.C.  S514(a)(3).) 

In  §550. 1104(d)(2).  we  are  correcting 
a  typographical  error.  (The  word 
"account"  was  misspelled  as  ■accont") 
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Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significajit  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Parts  410,  530, 
531,  S36,  SSO,  551,  575,  591,  and  BIO 

Administrative  practice  and 
procedure.  Claims,  Education,  Freedom 
of  information.  Government  employees. 
Holidays.  Law  enforcement  officers. 
Reporting  and  recordkeeping 
requirements.  Travel  and  transportation 
expenses.  Wages. 

U.S.  Office  of  Personnel  Management, 
lanice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  parts 
410.  530,  531,  536.  550,  551,  575,  591, 
and  610  of  tide  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  410— TRAINING 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  4101,  el  seq.:  E.O. 
11348.1  CFR.  1967  Comp.p  275. 

Subpart  D — Paying  for  Training 
Expanses 

2.  In  $410,402.  paragraph  (d)  is 
revised  to  read  as  follows: 

§  410.402    Paying  pramlum  pay. 


(d)  Regulations  governing  overtime 
pay  for  employees  covered  by  Fair  Labor 
Standards  Act  (FLSA)  during  training, 
education,  lectures,  or  conferences  are 
found  in  §551.423  of  this  chapter.  The 
prohibitions  on  paying  premium  pay 
found  in  paragraph  (a)  of  this  section  are 
not  applicable  for  the  purpose  of  paying 
FLSA  overtime  pay. 


PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

3.  The  authority  citation  for  part  530 
continues  to  read  as  follows: 

Aulhorily:  5  U.S.C.  5305  and  5307:  E.O. 
12748.  56  FR  4S21.  3  CFR,  1991  Comp..  p. 
316: 

Subpart  B  also  issued  under  sees.  302(c) 
and  404(c)  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L  101-509). 
104  Stat  1462  and  1466.  respectively: 

Subpart  C  also  issued  under  sec.  4  of  the 
Performance  Management  and  Recognition 
System  Termination  Act  of  1993  (Pub.  L. 
103-89).  107  Slat.  981. 


Subpart  B — Aggregate  Limitation  on 
Pay 

4.  In  S  530.202,  the  definition  of 
estimated  aggregate  compensation  is 
amended  by  removing  the  words  "is 
entitled"  and  adding  in  their  place  the 
words  "is  or  is  projected  to  be  entitled", 
and  the  definition  of  discretionary 
payment  is  revised  to  read  as  follows: 

§530..202    Definitions. 

Discretionary  payment  means  a 
payment  that  an  agency  has  discretion 
to  pay  or  not  to  pay  to  an  employee. 
Including  a  retention  allowance  but 
excluding  any  other  payment  that  is 
preauthorized  to  be  paid  to  an  employee 
at  a  regular  fixed  rate  each  pay  period. 

•  A  *  *  * 

5.  In  §  530.203,  paragraph  (c)  is 
amended  by  removing  the  word 
"proved"  and  adding  in  its  place  the 
word  "provided",  and  a  new  paragraph 
(f)  is  added  to  read  as  follows: 

§  530.203    Administration  of  aggregate 
Ilmitstlon  on  pay. 

It         *         «         *         * 

(f)  If  an  agency  makes  an  incorrect 
estimate  of  aggregate  compensation  at 
an  earlier  date  in  the  calendar  year,  the 
sum  of  an  employee's  remaining 
payments  of  basic  pay  (which  may  not 
be  deferred)  may  exceed  the  difference 
between  the  aggregate  compensation  the 
employee  has  actually  received  to  date 
in  that  calendar  year  and  the  rate  for 
level  I  of  the  Executive  Schedule.  In  this 
case,  the  employee  will  become 
indebted  to  the  Federal  Government  for 
any  amount  paid  in  excess  of  the  level 
I  aggregate  limitation.  To  the  extent  that 
the  excess  amount  is  attributable  to 
amounts  that  should  have  been  deferred 
and  would  have  been  payable  at  the 
beginning  of  the  next  calendar  year,  the 
debt  will  be  extinguished  on  January  1 
of  the  next  calendar  year.  As  part  of  the 
correction  of  the  error,  the  excess 
amount  vyill  be  deemed  to  have  been 
paid  on  January  1  of  the  next  calendar 
year  (when  the  debt  was  extinguished) 
as  if  it  wore  a  deferred  excess  payment 
as  described  in  §  530.204  and  must  be 
considered  pari  of  the  employee's 
aggregate  compensation  for  the  new 
calendar  year. 

Subpart  C — Special  Salary  Rate 
Schedules  for  Recruitment  and 
Retention 

6.  In  §  530.303,  paragraphs  (d)  and  (i) 
are  revised  to  read  as  follows: 

S  530.303    Establishing  and  adjusting 
special  salary  rata  actisdutes. 


(d)  All  requests  to  establish  or  adjust 
special  salary  rate  schedules  must  be 
transmitted  directly  to  OPM's  central 
office  by  the  agency's  headquarters. 
Each  request  must  include  a 
certification  by  the  head  of  the  agency 
(or  another  official  designated  to  act  on 
behalf  of  the  head  of  the  agency  with 
respect  to  the  given  schedule)  that  the 
requested  special  salary  rates  are 
considered  necessary  to  ensiue  staffing 
adequate  to  the  accomplishment  of  the 
agency's  mission. 

a  •  •  •  * 

(i)  The  determination  as  to  whether  an 
employee  is  covered  by  a  special  salary 
rate  schedule  must  be  based  on  the 
employee's  position  of  record  and  the 
official  duty  station  for  that  position. 
For  the  purpose  of  this  subpari,  the 
employee's  position  of  record  and 
corresponding  official  duty  station  are 
the  position  and  station  documented  on 
the  employee's  most  recent  notification 
of  personnel  action,  excluding  a 
notification  associated  with  a  new 
assignment  that  is  followed  immediately 
(i.e.,  within  3  workdays)  by  a  reduction 
in  force  resulting  in  the  employee's 
separation  before  he  or  she  is  required 
to  report  for  duty  at  the  now  location. 
For  an  employee  who  is  authorized  to 
receive  relocation  allowances  under  5 
U.S.C.  5737  in  coimection  with  an 
extended  assignment,  the  position  and 
duty  station  associated  with  that 
assignment  are  the  employee's  position 
of  record  and  official  duty  station. 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

7.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5307,  and  5338: 
sec.  4  of  Pub.  L.  103-89, 107  Stat.  981;  and 
E.O.  12748.  56  FR  4521.  3  CFR,  1991  Comp., 
p.  316: 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g).  5333.  5334(a).  and  7701(b)(2): 

Subpart  C  also  issued  under  5  U.S.C  5304, 
5305,  and  5553;  sections  302  and  404  of 
FEPCA,  Pub.  L.  101-509,  104  SUt.  1462  and 
1466:  and  section  3(7)  of  Pub.  L.  102-378, 
106  Stat.  1356: 

Subpart  D  also  issued  under  5  U.S.C. 
533S(g)  and  7701(b)(2): 

Subpart  E  also  issued  under  5  U.S.C.  5336: 

Subpart  F  also  issued  under  5  U.S.C.  5304. 
530S(g)(1l.  and  5553:  and  E.O.  12883,  58  FR 
63281.  3  CFR.  1993  Comp..  p.  682: 

Subpari  C  also  issued  under  5  U.S.C.  5304. 
5303.  and  5553:  section  302  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(FEPCA).  Pub.  L.  101-509.  104  Stat.  1462: 
Olid  EO.  12786,  56  FR  67453,  3  CFR.  1991 
Comp..  p.  376. 

Subpart  B — Determining  Rate  of  Basic 
Pay 

8.  In  $531,203: 
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A.  Paragraph  (d)(3)  is  amended  by 
removing  "5303"  and  adding  in  its 
place  "5305",  by  removing  "§  532.231" 
and  adding  in  lis  place  "part  532".  by 
adding  "(other  than  section  403  of 
FEPCA)"  after  "other  legal  authority" 
and  by  removing  "(d)(2)(vi)"  and  adding 
in  its  place  "(d)(2)(vii)'"; 

B.  Paragraph  (c)(l)(ii)  is  amended  by  " 
adding  a  new  sentence  at  the  end  of  the 
paragaph: 

C.  The  introductory  text  of  paragraph 
(d)(2)(vii)  is  revised:  and 

D.  Paragraph  (f)  is  revised. 

The  addition  and  revisions  read  as 
follows: 

fS31.203    General  provisions. 


(c)*   •   * 

(D*   *  * 

(ii)  *  *  •  If  the  employee's  highest 
previous  rate  was  greater  than  the 
maximum  rate  for  the  grade  in  which 
pay  is  being  fixed,  the  maximum  rale  of 
basic  pay  that  may  be  paid  to  the 
employee  is  the  maximum  rate  for  that 
grade. 
•        «        ft        «        * 

(d)'  *  * 

(2)*  *   * 

(vii)  A  special  rate  established  under 
5  U.S.C.  5305  and  part  530  of  this 
chapter,  part  532  of  this  chapter,  or 
other  legal  authority  (other  than  section 
403  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
(Pub.  L.  101-509, 104  Stat.  1465), 
unless,  in  a  reassignment  to  another 
position  in  the  same  agency — 
***** 

(f)  Simultaneous  actions.  (1)  C^neral 
pay  adjustments  must  be  processed 
before  any  individual  pay  action  thai 
takes  effect  at  the  same  time.  General 
pay  adjustments  include  annual 
adjustments  under  5  U.S.C.  5303, 
adjustments  in  locality  rates  of  pay 
under  subpart  F  of  this  part, 
adjustments  in  special  law  enforcement 
adjusted  rates  of  pay  under  subpart  C  of 
this  part,  adjustments  in  special  salary 
rates  under  5  U.S.C.  5305  or  similar 
provision  of  law  (including  section  403 
of  FEPCA),  increases  in  retained  rates 
under  part  536  of  this  chapter,  and 
increases  in  continued  rates  under 
subparts  C  and  G  of  this  part. 

(2)  Pay  adjustments  (omer  than 
general  pay  adjustments)  that  take  efi'ect 
at  the  same  time  must  be  processed  in 
the  order  that  gives  the  employee  the 
maximum  benefit.  When  a  position  or 
appointment  change  and  entitlement  to 
a  higher  rate  of  pay  occur  at  the  same 
time,  the  higher  rate  of  pay  is  deemed 
to  be  the  employee's  existing  rate  of 
basic  pay. 


9.  In  §  531.204,  paragraph  (a)(2j  is 
revised  to  read  as  follows: 

SS31.204    Special  provisions. 

(a)  "   •   • 

(2)  For  the  purpose  of  section  5334(b) 
of  title  5.  United  States  Code,  an 
employee's  "existing  rate  of  basic  pay  " 
includes  any  applicable  special  rate 
established  under  section  5305  of  title  5, 
United  States  Code,  or  law  enforcement 
special  rate  established  under  section 
403  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
(Pub.  L.  101-509. 104  Stat.  1465). 


Subpart  C — Special  Pay  Adjustments 
for  Law  Enforcement  Officers 

10.  hi  §531.301.  Ihi!  definition  of 
official  duty  station  is  revised  to  read  as 
follows: 

$531,301     Definitions. 
■         •         «         *         • 

Official  duty  station  means  the  duty 
station  for  an  employees  position  of 
record  as  indicated  on  his  or  her  most 
recent  notification  of  personnel  action, 
excluding  a  new  duty  station  for  an 
assignment  that  is  followed  immediately 
{i.e.,  within  3  workdays)  by  a  reduction 
in  force  resulting  in  the  emp]oyee"s 
separation  before  he  or  she  is  required 
to  report  for  dut}'  at  the  new  location. 
For  an  employee  who  is  authorized  to 
receive  relocation  allowances  under  5 
U.S.C.  5737  in  cormection  with  an 
extended  assignment,  the  temporary' 
duty  station  associated  with  that 
assignment  is  the  employee's  official 
duty  station. 
***** 

11.  In  §531.304: 

A.  Paragraph  (b)(4)  is  amended  by 
removing  the  word  "and": 

B.  Paragraph  (b)(5)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  a  semicolon  and 
the  word  "and"'  in  its  place:  and 

C.  A  new  paragraph  (b)(6)  is  added. 
The  addition  reads  as  follows: 

§  531 .304    Administration  ot  special  law 
enforcement  sdjusted  rates  of  pay. 

***** 

(b)*  *  * 

(6)  Basic  pay  that  a  career  appointee 
in  the  Senior  Executive  Service  elects  to 
continue  while  serving  under  certain 
Presidential  appointments,  as  provided 
by  5  U.S.C.  3392(c)(1)  and  §317.801  of 
this  chapter. 


Subpart  D— WIthin-Grade  Increases 

12.  In  §531.407,  paragraph  (d)  is 
revised  to  read  as  follows: 


$531,407    Equlvalsnt  Increaaa 
determinations. 

(d)  Merit  increases.  For  the  purpose  of 
applying  section  5335  of  title  S,  United 
States  Code,  and  this  subpart,  all  or  any 
portion  of  a  merit  increase,  or  a  zero 
merit  increase,  authorized  under  former 
section  5404  of  title  5.  United  States 
Code  (which  was  repealed  as  of 
November  1.  1993,  by  Public  Law  103- 
89).  is  an  equivalent  increase. 

Subpart  F — Locality-Based 
Comparability  Payments 

13.  In  §531.602.  paragraph  (1)  of  the 
definition  of  employee  and  the 
definition  of  official  duty  station  are 
revised  to  read  as  follows: 

$531,602    DennWons. 

Employee  means — 

(1)  An  employee  in  a  position  to 
which  subchapter  III  of  chapter  53  of 
title  5.  United  Stales  Code,  applies  and 
whose  official  duty  station  is  located  in 
a  locality  pay  area  within  the 
continental  United  States,  including  a 
GM  employee  (as  defined  in  §  531 .202): 
and 
***** 

Official  duty  station  means  the  duty 
station  for  an  employee's  position  of 
record  as  indicated  on  his  or  her  most 
recent  notification  of  personnel  action, 
excluding  a  new  duty  station  for  an 
assignment  that  is  followed  immediately 
(i.e..  within  3  workdays)  by  a  reduction 
in  force  resulting  in  the  emplovee"s 
separation  before  be  or  she  is  required 
to  report  for  duty  at  the  new  location 
For  an  employee  who  is  authorized  to 
receive  relocation  allowances  under  5 
use.  5737  in  connection  with  an 
extended  assignment,  the  temporary 
duty  station  associated  with  that 
assignment  is  the  employee's  official 
duty  station. 
***** 

14,  In  §531.606 

A.  Paragraph  (b)(4)  is  amended  by 
removing  the  word  ""and": 

B.  Paragraph  (b)(5)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  a  semicolon  and 
the  word  "and""  in  its  place:  and 

C.  A  new  paragraph  (b)(6)  is  added. 
The  addition  to  read  as  follows: 

$  531 .606    Administration  o(  locality  rates 
of  pay. 

•         •         •         •         * 

(b)'  •  • 

(6)  Basic  pay  that  a  career  appointee 
in  the  Senior  Executive  Service  elects  to 
continue  while  serving  under  certain 
Presidential  appointments,  as  provided 
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by  5  U.S.C.  3392(c)(1)  and  $317,801  of 
this  chapter. 


basic  pay  for  the  newly  applicable  rate 
range. 


PART  536— GRADE  AND  PAY 
RETENTION 

15.  The  authority  citation  for  part  536 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  5361-5366;  sec.  7202(0 
nl  Ihe  Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508).  104  Slat.  1338-336; 
sec  4  of  the  Perfonnance  Management  and 
Recognition  System  Termination  Act  of  1993 
(Pub.  L.  103-89).  107  Stat.  981:  S  536.307  also 
issued  under  5  U.S.C.  552.  Freedom  of 
Information  Act.  Pub.  L.  92-502. 

Subpart  A — Definitions:  Coverage  and 
Applicability 

16.  In  §536.102,  the  definition  of  rate 
of  basic  pay  is  amended  by  removing 
the  words  "or  any  kind"  and  adding  in 
their  place  the  words  "of  any  kind",  and 
the  definition  of  demotion  at  the 
employee's  request  is  revised  to  read  as 
follows: 

fS38.102    Oeflnmons. 


Demotion  at  an  employee's  request 
means  a  reduction  in  grade  that  is 
initiated  by  the  employee  for  his  or  her 
benefit,  convenience,  or  personal 
advantage.  A  demotion  that  is  caused  or 
influenced  by  a  management  action  is 
not  considered  to  be  at  an  employee's 
request,  except  that  a  volimtary 
demotion  in  response  to  a  management 
action  directly  related  to  personal  cause 
is  considered  to  be  at  the  employee's 
request 


Subpart  B— Determination  of  Retained 
Grade  and  Rate  of  Basic  Pay;  Loss  of, 
or  Tenninatlon  of  Eligibility 

§538.203    [Amended] 

1 7.  In  §  536.203,  paragraph  (b)  is 
amended  by  removing  the  misspelled 
word  "immediatley"  and  adding  in  its 
place  "immediately'. 

18.  hi  §  536.205.  paragraph  (a)(2)  is 
amended  by  removing  the  reference  to 
"531.204(d)(4)"  and  adding  in  its  place 

'531.204(e)(4)",  and  a  new  paragraph 
(bl(4)  is  added  to  read  as  follows: 

§  536,205    Determination  of  rate  of  basic 

pay. 

•         •         *         »         * 

(b)*   •   • 

(4)  If  an  employee  moves  to  another 
position  at  the  same  grade  while 
entitled  to  pay  retention,  the  employee's 
rate  of  basic  pay  after  movement  may 
not  be  less  than  Ihe  maximum  rate  of 


PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  A — Pratnium  Pay 

19.  The  authority  citation  for  subpart 
A  of  part  550  continues  to  read  as 
follows: 

Authority:  5  U.S.C  5304  note,  5305  note, 
5541(2)(iv),  5548  and  6101(c);  E.O.  12748,  3 
CFR.  1991  Comp.,  p.  316. 

20.  In  §550.101 

A.  Paragraph  (a)(2)  is  revised; 

B.  The  introductory  text  of  paragraph 
(d)  is  amended  by  adding  "Sunday, " 
after  "night,'; 

C.  Paragraphs  (d)(3)  and  (d)(7)  are 
removed; 

D.  Paragraphs  (d)(4)  through  (d)(6)  are 
redesignated  as  (d)(3)  through  (d)(5). 
respectively; 

E.  Paragraphs  (d)(8)  and  (d)(9)  are 
redesignated  as  (d)(6)  and  (d)(7), 
respectively:  and 

F.  Para^ph  (d)(1)  is  revis*i. 
The  revisions  read  as  follows: 

f  550,101    Coverage  and  exemptions. 

(a)'  •   • 

(2)  The  sections  in  this  subpart 
incorporating  special  provisions  for 
certain  types  of  work  (§§550.141 
through  550.164,  inclusive)  apply  also 
to  each  employee  of  the  judicial  branch 
or  the  legislative  branch  who  is  subject 
to  subchapter  V  of  chapter  55  of  title  5, 
United  States  Code. 

*  •         •         •         * 
(d)'   •   • 

(1)  February  13, 1911,  as  amended  (36 
SUt.  899,  as  amended;  19  U.S.C.  261, 
267),  involving  customs  inspectors  and 
canine  enforcement  officers; 

*  *         *         *         « 

21.  Section  550.102  is  revised  to  read 
as  follows: 

S550.102    Entitlement 

A  department  (and  for  the  purpose  of 
§§  550.141  through  550.164.  inclusive,  a 
legislative  or  judicial  branch  agency) 
must  determine  an  employee's 
entitlement  to  premium  pay  consistent 
with  subchapter  V  of  chapter  55  of  title 
5.  United  States  Code. 

22.  In  §  550.103.  the  definiUon  of  day 
is  added  in  alphabetical  order,  and  the 
definitions  of  administrative  workweek, 
agency,  law  enforcement  officer,  and 
premium  pay  are  revised  to  read  as 
follows: 

$550,103    Definitions. 

*  •         *         •         * 

Admirustrative  workweek  means  any 
period  of  7  consecutive  days  (as  defined 


in  this  section)  designated  in  advance 
by  the  head  of  the  agency  under  section 
6101  of  title  5,  United  States  Code. 
Agency  means — 

(1)  A  department  as  defined  in  this 
section;  and 

(2)  A  legislative  or  judicial  branch 
agency  which  has  positions  that  are 
subject  10  subchapter  V  of  chapter  55  of 
title  5,  United  States  Code. 

•        *        •        •        « 

Day  (for  overtime  pay  purposes) 
means  any  24-hour  period  designated  by 
an  agency  within  the  administrative 
workweek  applicable  to  the  employee. 
A  day  need  not  correspond  to  the  24- 
hour  period  of  a  calendar  day.  If  the 
agency  has  not  designated  another 
period  of  time,  a  day  is  a  calendar  day. 

Law  enforcement  officer  means  an 
employee  who — 

(1)  Is  a  law  enforcement  officer  within 
the  meaning  of  5  U.S.C.  8331(20)  (as 
further  defined  in  §831.902  of  this 
chapter)  or  5  U.S.C.  8401(17)  (as  hirther 
defined  in  §  842.802  of  this  chapter),  as 
applicable; 

(2)  In  the  case  of  an  employee  who 
holds  a  secondary  position,  as  defined 
in  §  831.902  of  this  chapter,  and  is 
subject  to  the  Civil  Ser^-ice  Retirement 
System,  but  who  does  not  qualify  to  be 
considered  a  law  enforcement  officer 
within  the  meaning  of  5  U.S.C. 
8331(20),  would  so  qualify  if  such 
employee  had  transferred  directly  to 
such  position  after  serving  as  a  law 
enforcement  officer  within  the  meaning 
of  such  section; 

(3)  in  the  case  of  an  employee  who 
holds  a  secondary  position,  as  defined 
in  §  842.802  of  tliis  chapter,  and  is 
subject  to  the  Federal  Employees 
Retirement  System,  but  who  does  not 
qualify  to  be  considered  a  law 
enforcement  officer  within  the  meaning 
of  5  U.S.C.  8401(17).  would  so  quaUfy 
if  such  employee  had  transferred 
directly  to  such  position  alter 
performing  duties  described  in  5  U.S.C. 
8401(1 7)(A)  and  (B)  for  at  least  3  years; 
and 

(4)  In  the  case  of  an  employee  who  is 
not  subject  to  either  the  Civil  Service 
Retirement  System  or  the  Federal 
Employees  Retirement  System — 

(i)  Holds  a  position  that  the  agency 
head  (as  defined  in  §§  831.902  and 
842.802  of  this  chapter)  determines 
would  satisfy  paragraph  (1),  (2).  or  (3)  of 
this  definition  if  the  employee  were 
subject  to  the  Civil  Service  Retirement 
System  or  the  Federal  Employees 
Retirement  System  (subject  to  OPM 
oversight  as  described  in  §§831.911  and 
842.808  of  this  chapter)-  or 
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(ii)  Is  a  special  agent  in  Ihe 
Diplomatic  Security  Service. 

*        *        *        *        « 

Premium  pay  means  the  dollar  value 
of  earned  hours  of  compensatory  time 
off  and  additional  pay  authorized  by 
subchapter  V  of  chapter  55  of  title  5, 
United  States  Code,  and  this  subpart  for 
overtime,  night,  Sunday,  or  holiday 
work;  or  for  standby  duty, 
administratively  uncontrollable 
overtime  work,  or  availability  duty.  This 
excludes  overtime  pay  paid  to 
employees  under  the  Fair  Labor 
Standards  Act  and  compensatory  time 
oS  earned  in  lieu  of  such  overtime  pay. 


$550,107    [Amended] 

23.  In  §550.107.  the  introductory  text 
is  amended  by  removing  "any  period" 
and  adding  in  its  place  "any  pay 
period". 

24.  In §550.111,  anew  paragraph  (i) 
is  added  to  read  as  follows: 

$  550.1 1 1    Authorization  of  overtime  pay. 

(i)  An  employee  is  not  entitled  to 
overtime  pay  under  this  subpart  for  time 
spent  in  training,  except  as  provided  in 
§410.402  of  this  chapter. 

25.  hi  §550.112.  paragraphs  (k),  (1). 
and  (m)  are  added  to  read  as  follows: 

f  S50.1 1 2    Computation  of  overtiins  iwork. 

***** 

(k)  Standby  duty.  (1)  An  employee  is 
on  duty,  and  time  spent  on  standby  duty 
is  hours  of  work  if,  for  work-related 
reasons,  the  employee  is  restricted  by 
official  order  to  a  designated  post  of 
duty  and  is  assigned  to  be  in  a  state  of 
readiness  to  perform  work  with 
limitations  on  the  employee's  activities 
so  substantial  that  the  employee  cannot 
use  the  time  effectively  for  his  or  her 
own  purposes.  A  findbig  that  an 
employee's  activities  are  substantially 
limited  may  not  be  based  on  the  fact 
that  an  employee  is  subject  to 
restrictions  necessary  to  ensure  that  the 
employee  will  be  able  to  perform  his  or 
her  duties  and  responsibilities,  such  as 
restrictions  on  alcohol  consumption  or 
use  of  certain  medications. 

(2)  An  employee  is  not  considered 
restricted  for  "work-related  reasons"  if. 
for  example,  the  employee  remains  at 
the  post  of  duty  voluntarily,  or  if  the 
restriction  is  a  natural  result  of 
geographic  isolation  or  the  fact  that  the 
employee  resides  on  the  agency's 
premises.  For  example,  in  the  case  of  an 
employee  assigned  to  work  in  a  remote 
wildland  area  or  on  a  ship,  the  fact  that 
the  employee  has  limited  mobility  when 
relieved  from  duty  would  not  be  a  basis 


for  finding  that  the  employee  is 
restricted  for  work-related  reasons. 

(1)  On-call  status.  An  employee  is  off 
duty,  and  time  spent  in  an  on-call  status 
is  not  hours  of  work  if — 

(1)  The  employee  is  allowed  to  leave 
a  telephone  number  or  carry  an 
electronic  device  for  the  piupose  of 
being  contacted,  even  though  the 
employee  is  required  to  remain  within 
a  reasonable  call-back  radius;  or 

(2)  The  employee  is  allowed  to  make 
arrangements  for  another  person  to 
perform  any  work  that  may  arise  during 
the  on-call  period. 

(m)  Sleep  and  meal  Hme.  (1)  Bona 
fide  sleep  and  meal  periods  may  not  be 
considered  hours  of  work,  except  as 
provided  in  paragraphs  (m)(2),  (m)(3). 
and  (m)(4)  of  this  section.  If  a  sleep  or 
meal  period  is  interrupted  by  a  call  to 
duty,  the  time  spent  on  duty  is  hours  of 
work. 

(2)  Sleep  and  meal  periods  diu-ing 
regularly  scheduled  tours  of  duty  are 
hours  of  work  for  employees  who 
receive  annual  premium  pay  for 
regularly  scheduled  standby  duty  imder 
5  U.S.C.  5545(c)(1). 

(3)  When  employees  are  assigned  to 
work  shifts  of  24  hours  or  more  during 
which  they  must  remain  within  the 
confines  of  their  duly  station  in  a 
standby  status,  and  for  which  they  do 
not  receive  annual  premium  pay  for 
regularly  scheduled  standby  duty  imder 
5.U.S.C.  5545(c)(1).  the  amount  of  bona 
fide  sleep  and  meal  time  excluded  from 
hours  of  work  may  not  exceed  8  hours 
in  any  24-hour  period.  No  sleep  time 
may  be  excluded  unless  the  employee 
had  the  opportimity  to  have  an 
uninterrupted  period. of  at  least  5  hours 
of  sleep  during  the  applicable  sleep 
period.  For  work  shifts  of  less  than  24 
hours,  agencies  may  not  exclude  on- 
duty  sleep  periods  from  hours  of  work, 
but  must  exclude  bona  fide  meal 
periods  during  which  the  employee  is 
completely  relieved  from  duty. 

(4)  For  firefighters  compensated  under 
5  U.S.C.  5545b,  on-duty  sleep  and  meal 
time  may  not  be  excluded  fitim  hours  of 
work. 

26.  In  §550.114,  a  new  paragraph  (e) 
is  added  to  read  as  follows: 

$  550.1 14    Compensatory  tinw  off. 

(e)  The  dollar  value  of  compensatory 
time  off  when  it  is  liquidated,  or  for  the 
purpose  of  applying  pay  Umitations.  is 
the  amount  of  overtime  pay  the 
employee  otherwise  would  have 
received  for  the  hours  of  the  pay  period 
during  which  compensatory  time  off 
was  earned  by  performing  overtime 
work. 


27.  In  §550.121.  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

S  550.1 21    Atrttioriation  of  night  pay 
differential. 


(c)  An  employee  is  not  entitled  to 
night  pay  differential  while  engaged  in 
training,  except  as  provided  in  §410.402 
of  this  chapter. 

28.  In  §550.131.  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

SSS0.131    AuttwrlzaDon  of  pay  for  Irallday 

work. 

•         •         *         •         • 

(d)  An  employee  is  not  entitled  to 
holiday  premium  pay  while  engaged  in 
training,  except  as  provided  in  §410.402 
of  this  chapter. 

$550,153    [Anwndsd] 

29.  ta  §550.153,  paragraph  (d)(1)  U 
amended  by  removing  "§  550.112(f)" 
and  adding  in  its  place  "§  550.1 12(h) " 

30.  In  §550.162,  a  new  paragraph  if) 
is  added  to  read  as  follows: 

$550,162    PayAwnt  provislona. 

(!)  Unless  an  agency  discontinues 
authorization  of  premium  pav  under 
§550.141  or  §550.151  for  all'similar 
positions,  it  may  not  discontinue 
.  authorization  of  such  premium  pay  for 
an  individual  employee's  position — 

(1)  During  a  period  of  paid  leave 
elected  by  the  employee  and  approved 
by  the  agency  in  lieu  of  benefits  under 
the  Federal  Employees'  Compensation 
Act,  as  amended  (5  U.S.C.  8101  et  seq.), 
following  a  job-related  injury: 

(2)  During  a  period  of  continuation  of 
pay  imder  the  Federal  Employees' 
Compensation  Act,  as  amended  (5 
U.S.C.  8101  et  seq.y. 

(3)  During  a  period  of  leave  without 
pay,  if  the  employee  is  in  receipt  of 
benefits  under  the  Federal  Employees' 
Compensation  ^ct.  as  amended  (5 
U.S.C.  8101  et  seq.).  (Note:  No  premium 
pay  is  payable  during  leave  without  pay; 
however,  the  continued  authorization 
may  prevent  a  reduction  in  an 
employee's  retirement  benefits  if  the 
leave  without  pay  period  occtirs  during 
the  employee's  high-3  average  salary 
period.) 

31.  In  §550.171,  the  existing  text  is 
designated  as  paragraph  (a),  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

$550,171    AutlMTlzation  of  pay  for  Sunday 
work. 

(b)  An  employee  is  not  entitled  to 
Sunday  premium  pay  while  engaged  in 
training,  except  as  provided  in  §410.402 
of  this  chapter. 
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Subpart  B— Advance*  in  Pay 

32.  The  authority  citation  for  subpart 
B  of  part  550  continues  to  read  as 
follows: 

Autliority:  5  U.S.C.  5524a.  5545a(hl(2)(B); 
sections  302  and  404  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
IPuhlic  Law  101-5091.  104  Stat.  14«2  and 
1466.  respectively;  E.O.  12748.  3  CFR,  1992 
Comp..  p.  316. 

33.  In  §550.202.  paragraph  (c)  of  the 
definition  of  newly  appointed  is  revised 
to  read  as  follows: 

§550.202    Definitions. 

Newly  appointed  '   '    ' 

(c)  A  permanent  appointment  in  the 
competitive  service  following 
termination  of  employment  under  the 
Student  Educational  Employment 
Program  (as  described  in  §  213.3202  of 
this  chapter),  provided  such  employee — 

(1)  Was  separated  from  the  service,  in 
a  nonpay  status,  or  a  combination  of 
both  during  the  entire  90-day  period 
immediately  before  the  permanent 
appointment:  and 

(2)  Has  fully  repaid  any  former 
advance  la  pay  under  §  550.205. 


1550.205    [Amandwll 

34.  In  §550.205.  paragraph  (b)  is 
amended  by  removing  the  word 
"recover"  and  adding  in  its  place  the 

word  "recoverv"". 

Subpart  C— Allotments  and 
Asslgnmenta  From  Federal  Employaaa 

35.  The  authority  citation  for  subpart 
C  of  part  550  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5527.  E.O.  10982.  3 
CFR  195»-1963  Comp..  p.  502. 

$550,311     [Amendmq 

36.  In  §550.311.  paragraph  (b)  is 
amended  by  removing  "paragraph  (b)" 
and  adding  in  its  place  "paragraph  (aj". 

37.  In  §  550.312.  paragraphs  (a),  (c), 
(d).  and  (e)  are  revised  to  read  as 
follows: 

$S50J12    General  llmKatlont. 

(a)  The  allotter  must  specifically 
designate  the  allottee  and  the  amount  of 
the  allotment. 
•        *        •        *        • 

(c)  The  allotter  must  personally 
authorize  a  change  or  cancellation  of  an 
allotment. 

(d)  The  agency  has  no  liability  in 
connection  with  any  authorized 
allotment  disbursed  by  the  agency  in 
accordance  with  the  allottei's  request. 


(e)  Any  disputes  regarding  any 
authorized  allotment  are  a  matter 
between  the  allotter  and  the  allottee. 

38.  Section  550.341  is  revised  to  read 
as  follows: 

S  550:341     Scope. 

An  agency  must  permit  an  employee 
to  make  an  allotment  for  charitable 
contributions  to  a  Combined  Federal 
Campaign  in  accordance  with  §  950.901 
of  this  chapter. 

S  550.342    [Reinovwl] 

39  Section  550.342  is  removed. 

Subpart  G— Severance  Pay 

40.  The  authority  citation  for  subpart 
G  of  part  550  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5595;  E.O.  11257,  3 
CFR.  1964-1965  Comp.,  p.  357. 

41.  taS  550.703: 

A.  The  definition  of  involuntary 
separation  is  amended  by  removing  the 
words  "the  commutiiig  area"  in  both 
places  and  adding  in  each  place  the 
words  "his  or  her  commuting  area"; 

B.  A  new  definition  of  employed  by 
the  Government  of  the  United  States  is 
added  in  alphabetical  order;  tlie 
definitions  of  commuting  area, 
employee,  immediate  annuity,  and 
nonqualifying  appointment  are  revised; 

C.  Paragraph  (g)  of  the  definition  of 
qualifying  appointment  is  revised;  and 

D.  paragraph  (c)(3)  of  the  definition  of 
reasonable  offer  is  revised. 

The  addition  and  revisions  read  as 
follows: 

S  550.703    Definitions, 
*         •         *         •         • 

Commuting  area  means  the 
geographic  area  surrounding  a  work  site 
that  encompasses  the  localities  where 
people  live  and  reasonably  can  be 
expected  to  travel  back  and  forth  daily 
to  work,  as  established  by  the 
employing  agency  based  on  the 
generally  held  expectations  of  the  local 
community.  When  an  employee's 
residence  is  within  the  standard 
commuting  area  for  a  work  site,  the 
work  site  is  within  the  employee's 
commuting  area.  When  an  employee's 
residence  is  outside  the  standard 
commuting  area  for  a  proposed  new 
work  site,  the  employee's  commuting 
area  is  deemed  to  include  the  expanded 
area  siuroimding  the  employee's 
residence  and  including  all  destinations 
that  can  be  reached  via  a  commuting 
trip  that  is  not  significantly  more 
burdensome  than  the  current 
commuting  trip.  This  excludes  a 
commuting  trip  from  a  residence  where 
the  employee  planned  to  stay  only 


temporarily  until  he  or  she  could  find 
a  more  permanent  residence  closer  to 
his  or  her  work  site.  For  this  purpose, 
a  commuting  trip  to  a  new  work  site  is 
considered  significanUy  more 
burdensome  if  it  would  compel  the 
employee  to  change  his  or  her  place  of 
residence  in  order  to  continue 
employment,  taking  into  account 
commuting  time  and  distance, 
availability  of  public  transportation, 
cost,  and  any  other  relevant  factors. 

Employed  by  the  Government  of  the 
United  States  refers  to  employment  by 
any  part  of  the  Government  of  the 
United  States,  including  the  United 
States  Postal  Service  and  similar 
independent  entities,  but  excluding 
^enlistment  or  activation  in  the  armed 
forces  (as  defined  in  5  U.S.C.  2101). 

Employee  (for  the  purpose  of 
establishing  initial  entitlement  to 
severance  pay  upon  separation)  means 
an  employee  as  defined  in  5  U.S.C. 
5595(a)(2J.  excluding  an  individual 
employed  by  the  government  of  the 
District  of  Coliunbia. 

(NolB  to  definition  of  "employee":  The  lerm 
"individual  employed"  in  5  U.S.C. 
5595(a)(2)(A)  refers  to  an  "employee"  as 
defined  in  5  Ij.S.C.  2105.) 

Immediate  annuity  means — 

(a)  A  recurring  benefit  payable  under 
a  retirement  system  applicable  to 
Federal  civilian  employees  or  members 
of  the  uniformed  services  that  the 
individual  is  eligible  to  receive 
(disregarding  any  offset  described  in 

§  550.704(b)(5))  at  the  time  of  the 
involuntary  separation  from  civilian 
service  or  that  begins  to  accrue  within 
1  month  after  such  separation, 
excluding  any  Social  Security 
retirement  benefit;  or 

(b)  A  benefit  that  meets  the  conditiODS 
in  paragraph  (a)  of  this  definition, 
except  that  the  benefit  begins  to  accrue 
more  than  1  month  after  separation 
solely  because  the  employee  elected  a 
later  commencing  date  (such  as  allovred 
under  §  842.204  of  this  chapter). 

•        •        •        •        • 

Nonqualifying  appointment  means  an 
appointment  that  does  not  convey 
eligibility  for  severance  pay  under  this 
subpart,  including — 

(a)  An  appointment  at  a  noncovered 
agency; 

(b)  An  appointment  in  which  the  - 
employee  has  an  intermittent  work 
schedule; 

(c)  A  Presidential  appointment: 

(d)  An  emergency  appointment; 

(e)  An  excepted  appointment  under 
Schedule  C:  a  noncareer  appointment  in 
the  Senior  Executive  Service,  as  defined 
in  5  U.S.C.  3132(a);  or  an  equivalent 
appointment  made  for  similar  purposes: 
and 
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(f)  A  time-limited  appointment 
(except  for  a  time-limited  appointment 

.  that  is  qualifying  because  it  is  made 
effective  within  3  calendar  days  after 
separation  from  a  qualifying 
appointment),  including — 

(1)  A  term  appointment; 

(2)  A  temporary  appointment  pending 
establishment  of  a  register  (TAPER); 

(3)  An  overseas  limited  appointment 
with  a  time  limitation: 

(4)  A  limited  term  or  limited 
emergency  appointment  in  the  Senior 
Executive  Service,  as  defined  in  5  U.S.C. 
3132(a),  or  an  equivalent  appointment 
made  for  similar  purposes; 

(5)  A  Veterans  Readjustment 
Appointment  under  part  307  of  this 
chapter:  and 

(6)  A  Presidential  Management  Intern 
appointment  under  part  362  of  this 
chapter. 

Qualifying  appointment  *  •  * 

(g)  A  time-limited  appointment 
(including  a  series  of  time-limited 
appointments  by  the  same  agency 
without  any  intervening  break  in 
service)  for  full-time  employment  that 
takes  effect  within  3  calendar  days  after 
the  end  of  one  of  the  qualifying 
appointments  listed  in  paragraphs  (a) 
through  (f)  of  this  definition,  provided 
the  time-limited  appointment  is  not 
nonqualifying  on  grotmds  other  than  the 
time-limited  nature  of  the  appointment. 
***** 

Reasonable  offer  means  •   *   • 

(c)'   •  • 

(3)  Of  equal  or  greater  tenure  and  with 
the  same  work  schedule  (part-time  or 
full-time):  and 
***** 

42.  In  §  550.706,  paragraph  (a)  is 
revised  and  paragraph  (c)  is  added  to 
read  as  follows: 

S  550.706    Criteria  for  meeting  the 
requirement  tor  Involuntary  separation. 

(a)  An  employee  who  resigns  because 
he  or  she  expects  to  be  involuntarily 
separated  is  considered  to  have  been 
involimtarily  separated  if  the  employee 
resigns  after  receiving — 

(1)  Specific  written  notice  that  he  or 
she  will  be  involuntarily  separated  by  a 
particular  action  effective  on  a 
particular  date;  or 

(2)  A  general  written  notice  of 
reduction  in  force  or  transfer  of 
functions  which — 

(i)  Is  issued  by  a  properly  authorized 
agency  official: 

(ii)  Announces  that  the  agency  has 
decided  to  abolish,  or  transfer  to  another 
commuting  area,  all  positions  in  the 
competitive  area  (as  defined  in 
§  35 1 .402  of  this  chapter)  by  a  particular 
date  (no  more  than  1  year  after  the  date 
of  the  notice);  and 


(iii)  States  that,  for  all  employees  in 
that  competitive  area,  a  resignation 
following  receipt  of  the  notice 
constitutes  an  involuntary  separation  for 
severance  pay  purposes. 

•  •        *        •        • 

(c)  A  resignation  is  not  considered  an 
involuntary  separation  if  the  specific  or 
general  written  notice  is  canceled  before 
the  separation  (based  on  that 
resignation)  takes  effect. 

43.  In  §  550.707,  the  section  heading 
is  revised;  paragraph  (b)  is  revised:  and 
a  now  paragraph  (d)  is  added  to  read  as 
follows: 

S  550.707    Computation  of  severance  pay 
furxj. 

•  ■         •         •         * 

(b)  Basic  severance  pay  allowance  for 
employees  with  variable  work  schedules 
or  rates  of  basic  pay.  In  the  following 
circumstances,  the  weekly  rate  of  basic 
pay  used  in  computing  the  basic 
severance  pay  allowance  must  be 
determined  based  on  the  weekly  average 
for  the  last  position  held  by  the 
employee  during  the  26  biweekly  pay 
periods  immediately  preceding 
separation,  as  follows: 

(1)  For  positions  in  which  the  number 
of  hours  in  the  employee's  basic  work 
schedule  (excluding  overtime  hours) 
varies  during  the  year  because  of  part- 
time  work  requirements,  compute  the 
weekly  average  of  those  hours  and 
multiply  that  average  by  the  hourly  rate 
of^asic  pay  in  effect  at  separation. 

(2)  For  positions  in  which  the  rate  of 
aimual  premium  pay  for  standby  duty 
regularly  varies  throughout  the  year, 
compute  the  average  standby  duty 
premium  pay  percentage  and  multiply 
that  percentage  by  the  weekly  rate  of 
basic  pay  (as  defined  in  §  550.103)  in 
effect  at  separation. 

(3)  For  prevailing  rate  positions  in 
which  the  amoimt  of  night  shift 
differential  pay  under  5  U.S.C.  5343(f) 
varies  from  week  to  week  under  a 
regularly  recurring  cycle  of  work 
schedules,  determine  for  each  week  in 
the  averaging  period  the  value  of  night 
shift  differential  pay  expressed  as  a 
percentage  of  each  week's  scheduled 
rate  of  pay  (as  defined  in  §  532.401  of 
this  chapter),  compute  the  weekly 
average  percentage,  and  multiply  that 
percentage  by  the  weekly  scheduled  rate 
of  pay  in  effect  at  separation. 

(4)  For  positions  with  seasonal  work 
requirements,  compute  the  weekly 
average  of  hours  in  a  pay  status 
(excluding  overtime  hoiu's)  and 
multiply  that  average  by  the  hourly  rate 
of  basic  pay  in  effect  at  separation. 

(5)  For  positions  held  by  firefighters 
compensated  under  subpart  M  of  this 
part,  where  the  firefighter  has  a 


recurring  cycle  of  variable  workweeks 
within  his  or  her  regular  tour  of  duty  (as 
defined  in  §  550.1302).  compute  the 
weekly  average  of  hours  in  the  regular 
tour  of  duty  and  determine  the  weekly 
rate  of  basic  pay  based  on  the  average 
workweek  and  the  rate  of  basic  pay  in 
effect  at  separation. 

•  •  a  •  • 

(d)  Lifetime  limitation.  The  severance 
pay  fund  is  limited  to  that  amoimt 
which  would  provide  52  weeks  of 
severance  pay  (taking  into  account 
weeks  of  severance  pay  previously 
received,  as  provided  in  §  550.712). 

44.  In  §550.708: 

A.  Paragraph  (a)  is  revised; 

B.  Paragraph  (c)  is  amended  by 
removing  the  word  "and"  at  the  end  of 
the  paragraph: 

C.  Paragraph  (d|  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  a  semicolon  and 
the  word  "and"  in  its  place:  and 

D.  A  new  paragraph  (e)  is  added. 
The  revision  and  addition  read  as 

follows: 

§  550.708    CredttslHe  service. 

(a)  Civilian  service  as  an  employee-(as 
defined  in  5  U.S.C.  2105),  excluding 
time  during  a  period  of  nonpay  status 
that  is  not  creditable  for  annual  leave 
accrual  purposes  under  5  U.S.C 
6303(a): 

(e)  Service  performed  with  the 
government  of  the  District  of  Columbia 
by  an  individual  first  employed  by  that 
government  before  October  i,  1987, 
excluding  service  as  a  teacher  or 
librarian  of  the  public  schools  of  the 
District  of  (Columbia. 

45.  Section  550.709  is  revised  to  read 
as  follows: 

$  SS0.7D9    Accrual  and  payment  of 
severarKe  pay. 

(a)  Severance  pay  accrues  on  a  day-to- 
day basis  following  the  recipient's 
separation  from  Federal  employment.  If 
severance  pay  begins  in  the  middle  of  a 
pay  period.  1  day  of  severance  pay 
accrues  for  each  workday  or  applicable 
holiday  left  in  the  pay  period  at  the 
same  rate  at  which  basic  pay  woidd 
have  accrued  if  the  recipient  were  still 
employed.  Thereafter,  accrual  is  based 
on  days  from  Monday  through  Friday, 
with  each  day  worth  one-fifth  of  1 
week's  severance  pay.  Accrual  ceases 
when  the  severance  pay  entiUement  is 
suspended  or  terminated,  as  provided  in 
§§550.710  and  550.711.  ff  severance 
pay  is  suspended  diu-ing  a 
nonqualif>'ing  time-limited  appointment 
as  provided  in  §550.710.  accrual  will 
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resume  following  separation  from  that 
appointment. 

(b)  Severance  payments  must  be  made 
at  the  same  pay  period  intervals  that 
salary  payments  would  be  made  if  the 
recipient  were  still  employed.  The 
amount  of  the  severance  payment  is 
computed  using  the  recipient's  rate  of 
basic  pay  in  effect  immediately  before 
separation,  with  credit  for  each  day  of 
.■ievorance  pay  accrual  during  the  pay 
period  corresponding  to  the  payment 
date.  A  severance  payment  is  subject  to 
appropriate  deductions  for  income  and 
Social  Security  taxes.  Severance 
payments  are  the  responsibilitv-  of  the 
agency  employing  the  recipient  at  the 
time  of  the  involuntary  separation  that 
triggered  the  current  entitlement  to 
severance  pay. 

(c)  When  an  individual  receives 
severance  pay  as  the  result  of  an 
involuntary  separation  from  a  qualifying 
time-limited  appointment,  the  severance 
payment  is  based  on  the  rate  of  basic 
pay  received  at  the  time  of  that 
separation.  Severance  payments  are  the 
responsibility  of  the  agency  that 
employed  the  individual  under  the 
qualifying  time-limited  appointment. 

(q)  When  an  individual  is  in  a  nonpay 
status  immediately  before  separation, 
the  amount  of  the  severance  payment  is 
determined  using  the  basic  pay  that  he 
or  she  would  have  received  if  he  or  she 
had  been  in  a  pay  status  at  the  time  of 
separation. 

(e)  When  an  individual's  severance 
pay  fund  is  computed  under 

§  550  707(b)  using  an  average  rate  of 
basic  pay,  that  average  rate  is  used  to 
determine  the  amount  of  the  severance 
payment.  Exception:  In  the  case  of  a 
seasonal  employee,  the  agency  may 
choose  instead  to  use  the  employee's 
rate  of  basic  pay  at  separation  (as 
computed  based  on  the  employee's 
work  schedule  during  the  established 
seasonal  work  period)  and  then 
authorize  severance  payments  only 
during  that  seasonal  work  period. 

(f)  In  the  case  of  individuals  who 
become  employed  by  a  nonappropriated 
fund  instrumentality  of  the  Department 
of  Defense  or  the  Coast  Guard  under  the 
conditions  described  in  5  U.S.C. 
5595(h)(4),  payment  of  severance  pay 
may  be  suspended  consistent  with  the 
rules  in  5  U.S.C.  5595(h)  and  any 
supplemental  regulations  issued  by  the 
Department  of  Defense. 

(g)  Notwithstanding  paragraph  (b)  of 
this  section,  an  agency  may  pay 
severance  pay  in  a  single  lump  sum  if 
expressly  authorized  by  law. 

46.  Section  550.710  is  revised  to  read 
as  follows: 


§  S50.71 0    Suspension  of  Mveranc*  pay. 

,   When  an  individual  entitled  to 
severance  pay  is  employed  by  the 
Government  of  the  United  States  or  the 
government  of  the  District  of  Columbia 
under  a  nonqualifying  time-limited 
appointment,  severance  pay  must  be 
suspended  during  the  life  of  the 
appointment.  Severance  pay  resumes, 
without  any  recomputation,  when  the 
employee  separates  from  the 
nonqualifying  time-limited 
appointment.  The  resumed  severance 
payments  are  the  responsibility  of  the 
agency  that  originally  triggered  the 
individual's  severance  pay  entitlement 
by  separating  the  individual  while  he  or 
she  was  serving  under  a  qualifying 
appointment. 

47.  Section  550.711  is  revised  to  read 
as  follows: 

§  5S0.71 1    Termination  of  severance  pay 
•ntltlatnent 

Entitlement  to  severance  pay  ends 
when — 

(a)  The  individual  entitled  to 
severance  pay  is  employed  by  the 
Government  of  the  United  States  or  the 
government  of  the  District  of  Columbia, 
unless  employed  under  a  nonqualifying 
time-limited  appointment  as  described 
in  S 550.710;  or 

(b)  The  severance  pay  fund  is 
exhausted. 

§530.713    [AfnandMl] 

48.  Section  550.713  is  amended  by 
removing  the  second  sentence. 

Subpart  H— Back  Pay 

49.  The  authority  citation  for  subpart 
H  of  part  550  continues  to  read  as 
follows: 

Authority:  S  U.S.C  5596(c):  Pub.  L.  100- 
202.  101  Stal.  1329. 

50.  In  §550.803,  the  deBnitions  of 
employee  and  pay,  allowances,  and 
differentials  are  revised  to  read  as 
follows: 

$550,803    Deflnltkms. 

•  •         ■         .         » 

Employee  means  an  employee  of  an 
agency.  When  the  term  employee  is 
used  to  describe  an  individual  who  is 
making  a  back  pay  claim,  it  also  may 
mean  a  former  employee. 

♦  •        •        •        • 

Pay,  allowances,  and  differentials 
means  pay,  leave,  and  other  monetary 
employment  benefits  to  which  an 
employee  is  entitled  by  statute  or 
regulation  and  which  are  payable  by  the 
employing  agency  to  an  employee 
during  periods  of  Federal  employment. 
Agency  and  employee  contributions  to  a 
retirement  investment  fund,  such  as  the 


Thrift  Savings  Plan,  are  not  covered. 
Monetary  benefits  payable  to  separated 
or  retired  employees  based  upon  a 
separation  from  service,  such  as 
retirement  benefits,  severance 
payments,  and  lump-sum  payments  for 
aimual  leave,  are  not  covered. 
*        •        *        •        » 

51.  In  §550.805,  paragraph  (e)  is 
revised  and  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

§  550.805    Back  pay  computations. 

(e)  In  computing  the  net  amount  of 
back  pay  payable  under  section  5596  of 
title  5.  United  Stales  Code,  and  this 
subpart,  an  agency  must  make  the 
following  offsets  and  deductions  (in  the 
order  shown)  from  the  gross  back  pay 
award: 

(1)  Any  outside  earnings  (gross 
earnings  less  any  associated  business 
losses  and  ordinary  and  necessary 
business  expenses)  received  by  an 
employee  for  other  employment 
(including  a  business  enterprise) 
undertaken  to  replace  the  employment 
frt>m  which  the  employee  was  separated 
by  the  unjustified  or  unwarranted 
personnel  action  during  the  interim 
period  covered  by  the  corrective  action. 
Do  not  count  earnings  from  additional 
or  "moonlight"  employment  the 
employee  may  have  engaged  in  while 
Federally  employed  (before  separation) 
and  while  erroneously  separated. 

(2)  Any  erroneous  payments  received 
from  the  Government  as  a  result  of  the 
unjustified  or  unwarranted  personnel 
action,  which,  in  the  case  of  erroneous 
payments  received  from  a  Federal 
employee  retirement  system,  must  be 
returned  to  the  appropriate  system. 
Such  payments  must  be  recovered  from 
the  back  pay  award  in  the  following 
order: 

(i)  Retirement  annuity  payments  (i.e., 
gross  annuity  less  deductions  for  life 
insurance  and  health  benefits 
premiums,  if  those  premiums  can  be 
recovered  by  the  affected  retirement 
system  from  the  insurance  carrier): 

(ii)  Refunds  of  retirement 
contributions  (i.e.,  gross  refund  before 
any  deductions); 

(iii)  Severance  pay  (i.e.,  gross 
payments  before  any  deductions);  and 

(iv)  A  lump-sum  payment  for  annual 
leave  (i.e.,  gross  payment  before  any 
deductions). 

(3)  Authorized  deductions  of  the  type 
that  would  have  been  made  fitim  the 
employee's  pay  (if  paid  when  properly 
due)  in  accordance  with  the  normal 
order  of  precedence  for  deductions  fi«m 
pay  established  by  the  agency,  subject  to 
any  applicable  law  or  regulation, 
including,  but  not  limited  to,  the 
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following  types  of  deductions,  as 
applicable: 

(i)  Mandator)'  employee  retirement 
contributions  towanl  a  defined  benefit 
plan,  such  as  the  Civil  Service 
Retirement  System  or  the  defined 
benefit  component  of  the  Federal 
Employees  Retirement  System; 

(ii)  Social  Security  taxes  and 
Medicare  taxes; 

(iii)  Health  benefits  premiums,  if 
coverage  continued  during  a  period  of 
erroneous  retirement  (with  paid 
premiums  recoverable  by  the  retirement 
system)  or  is  retroactively  reinstated  at 
the  employee's  election  under  5  U.S.C. 
8908(a); 

(iv)  Life  insurance  premiums  if — 

(A)  Coverage  continued  during  a 
period  of  erroneous  retirement; 

(B)  Coverage  was  stopped  during  an 
erroneous  suspension  or  separation  and 
the  employee  suffered  death  or 
accidental  dismemberment  during  that 
period  (consistent  with  5  U.S.C. 
8706(d));  or 

(C)  Additional  premiums  are  owed 
because  of  a  retroactive  increase  in  basic 
pay:  and 


(v)  Federal  income  tax  withholdings. 

{Nole  u,  [laragraph  (bK.II:  See  appendix  \ 
\o  this  subpart  for  additional  Information  on 
computing  CHrlain  deductions.) 

(4)  Administrative  offsets  under  31 
U.S.C.  3716  !o  recover  any  other 
outstanding  debt(s)  owed  to  the  Federal 
Government  by  the  employee,  as 
appropriate. 

(h)  Agencies  must  correct  errors  that 
affect  an  employee's  Thrift  Savings  Plan 
accoimt  consistent  with  regulations 
prescribed  by  the  Federal  Retirement 
Thrift  Investment  Board.  (See  parts  1605 
and  1606  of  this  title.) 

52.  In  §  550.806,  paragraph  (h)  is 
removed,  and  paragraph  (a)  is  amended 
by  redesignating  paragraph  (a)  as 
paragraph  (a)(1)  and  adding  a  new 
paragraph  (a)(2)  to  road  as  follows: 

$550,806    Interest  compulsttons, 

(a)*   •   • 

(2)  Interest  accrual  ends  at  a  time 
selected  by  the  agency  that  is  no  more 
than  30  days  before  the  date  of  the  back 
pay  interest  payment  No  interest  is 


payable  if  a  complete  back  pay  payment 
is  made  within  30  days  after  any 
erroneous  withdrawal,  reduction,  or 
denial  of  a  pa>'ment,  and  the  interest 
accrual  ending  date  is  set  to  coincide 
with  the  interest  accrual  starting  date. 

53.  A  new  appendix  A  is  added  to 
subpart  H  of  part  550  to  read  as  follows: 

Appendix  A  to  Subpart  H  of  Part  SSO— 
Information  on  Computing  Certain 
Common  Deductions  From  Back  Pay 
Awards 

To  determine  the  net  back  payment  owed 
an  employee,  an  agency  must  make  ctirtain 
required  deductions.  (See  S  550.8OS(e)(3).)  To 
compute  these  deductions,  an  agenci,'  must 
determine  the  appropriate  tuse  or  fullow 
other  mies,  consistent  with  appliiable  law. 
Some  deductions,  such  as  tax  deductions,  are 
not  subject  to  OPM  regulation.  To  assist 
agencies,  this  apfwndix  summarizes  the  rules 
for  certain  common  deductions.  For  further 
inlommtion  on  Federal  tax  deducUons  from 
back  pay  awards,  please  contact  the  Inlemal 
Revenue  Service  directly  or  re\'iew  relevant 
IHS  publications 


Type  ot  deduction 


How  to  Compute  the  deduction 


(a)  Mandatory  employee  retirement  contribu- 
tions. 

(b)  Life  insurance  premiums  


(c)    Social    Security    (OASDI)    and    Medicare 


(d)  Federal  income  tax  wtthhokJIngs  . 


Compute  the  deduction  t>ased  on  the  basic  pay  portion  ol  gross  back  pay  belore  adding  inter- 
est or  applying  any  offset  or  deducbon. 

Compute  the  deduction  based  on  the  basic  pay  portion  ol  gross  back  pay  before  adding  inter- 
est or  applying  any  offset  or  deduction 

(impute  the  deduction  based  on  adjusted  gross  back  pay  (gross  back  pay  less  the  offset  lor 
outside  earnings  under  §  550.805(e)(1).  but  belore  adding  Interest)  The  deduction  may  be 
[educed  dollar-for-dollar  by  the  amount  ol  any  Sooal  .Secunty  or  Medicare  taxes  that  v«ere 
withheld  from  erroneous  payments  made  in  the  same  calendar  year  as  the  back  pay  award 
Ixjt  only  if — 

(1)  Those  erroneous  paymems  were  actually  recovered  by  the  Government  by  offsetting 
the  back  pay  award  as  provided  in  §  550.805(e)(2):  and 

(2)  Those  withheW  taxes  have  not  already  tieen  repaid  to  Ifie  employee. 

Note:  Social  Security  taxes  are  subject  to  the  applicable  Social  Secunty  lax  vrage  base  limit.  In 
addition,  see  IRS  guidance  regarding  possible  correction  and  refunding  ol  Social  Secunty 
and  Medicare  taxes  withheld  from  erroneous  payments  in  a  pnor  calendar  year 

Compute  the  deduction  based  on  adjusted  gross  back  pay  (gross  back  pay  less  the  offset  for 
outside  earnings  under  §550.805(e)(1).  but  before  adding  interest)  less  any  part  ol  back  pay 
not  subject  to  income  lax  deductions,  such  as  nonforeign  area  cost-of-living  alk7warx:es  and 
contnbulions  to  the  Thnft  Savings  Plan  that  are  deducted  from  the  pay  of  the  employee  The 
deduction  may  be  reduced  dollar-for-dollar  by  the  amount  of  any  Federal  income  taxes  with- 
heW  from  erroneous  payments  made  in  the  same  calendar  year  as  the  tiack  pay  awartj.  bul 
only  if— 

(1)  Those  erroneous  payments  virere  actually  recovered  by  the  Government  by  offsetting 
the  back  pay  award  as  provided  in  §  550.805(e)(2);  and 

(2)  Ttmse  withheld  taxes  have  not  already  been  repaid  to  the  employee 

Nole;  Additional  Federal  income  tax  withholdings  from  the  interest  portion  of  tfie  back  pay 
award  may  be  required  by  the  Internal  Revenue  Sennce  in  certain  specific  circumstances 


Subpart  I — Pay  for  Duty  Involving 
Physical  Hardship  or  Hazard 

54.  The  authority  citation  for  subpart 
I  of  part  550  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5545(d).  5548(b). 

55.  In  §  550.902,  the  definition  of 
employee  is  revised  to  road  as  follows: 


§550.902     Definitions. 

Employee  means  an  employee 
covered  by  the  General  Schedule  (i.e.. 
covered  by  chapter  51  and  subchapter 
III  of  chapter  53  of  title  5,  United  States 
Code). 


56.  In  §550.903,  the  introductory  text 
of  paragraph  tfaj  is  revised  to  read  as 
follows: 

$550,903    Establishment  of  hazard  pay 
dtfferentjals. 


(b)  Amendments  to  appendix  A  of  this 
subpart  may  be  made  by  OPM  on  its 
own  motion  or  at  the  reque.st  of  the  head 
of  an  agency  (or  authorized  designee). 
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The  head  of  an  agency  (or  authorized 
designee)  may  recommend  the  rate  of 
hazard  pay  differential  to  be  established 
and  must  submit,  widi  its  request  for  an 
amendment,  information  about  the 
hazardous  duty  or  duty  involving 
physical  hardship  showing — 
•        •        •        *        * 

S7.  Section  550.905  is  revised  to  read 
as  follows: 

§  550.905    Payment  o(  hazard  pay 
dmerential. 

(a)  When  an  employee  performs  duty 
for  which  a  hazard  pay  differential  is 
authorized,  the  agency  must  pay  the 
hazard  pay  differential  for  the  hours  in 
a  pay  status  on  the  day  (a  calendar  day 
or  a  24-hour  period,  when  designated  by 
the  agency)  on  which  the  duty  is 
performed,  except  as  provided  in 
paragraph  (b)  of  this  section.  Hours  in 
a  pay  status  for  work  performed  during 
a  continuous  period  extending  over  2 
days  must  be  considered  to  have  been 
performed  on  the  day  on  which  the 
work  began,  and  the  allowable 
differential  must  be  charged  to  that  day. 

(b)  Employees  may  not  be  paid  a 
hazardous  duty  differential  for  hours  for 
which  they  receive  annual  premium  pay 
for  regularly  scheduled  standby  duty 
under  §550.141.  annual  premium  pay 
for  administratively  uncontrollable 
overtime  work  under  §  550.151.  or 
availability  pay  for  criminal 
investigators  under  §  550.181. 

Subpart  K— Collection  of  Otfsrt  From 
Indebted  Government  Employees 

58.  The  authority  citation  for  subpart 
K  of  part  550  continues  to  read  as 
follows: 

Authoritjr:  5  U.S.C.  5514;  sec  8(1)  of  K.O. 
11  BOS;  tedasignaled  in  sec.  2-1  of  E.O. 
12107. 

S  590.1104    [Amendwl] 

59.  In  §  550.1104,  paragraph  (c)(2)  is 
amended  by  adding  "contesting"  after 
"point  of  contact  for",  and  paragraph 
(d)(2)  is  amended  by  removing  "accont" 
and  adding  "accoimt '  in  its  place. 

PART  551— PAY  ADMINISTRATION 
UNDER  THE  FAIR  LABOR 
STANDARDS  ACT 

60.  The  authority  citation  for  part  551 
continues  to  read  as  follows: 

Authority.  5  U.S.C.  5542(c):  Sac.  4(0  of  the 
Fair  Labor  Standards  Act  of  1938.  as 
amended  by  Pub.  L  93-259.  88  Stat.  55  (29 
U.S.C.  2040. 


Subpart  D— Hour*  of  Work 

$551,401     (Anwndwq 

61.1n§551.401.  paragraphs  (f)  and  (g) 
are  amended  by  removing  "§410.602" 
and  adding  in  its  place  "§410.402'. 

62.  In  §551.423.  paragraph  (a)(3)  is 
amended  by  removing  the  period  at  the 
end  of  the  paragraph  and  adding  in  its 
place  ",  except  as  provided  by 
§  410.402(b)  of  this  chapter  and 
paragraphs  (f)  and  (g)  of  §  551.401."  and 
paragraph  (b)(1)  is  revised  to  road  as 
follows: 

§  551 .423    Time  apent  In  training  or 
attending  a  lecture,  meeting,  or  conference. 

(b)'   •   • 

(1)  Directed  to  participate  means  that 
the  training  is  required  by  the  agency 
and  the  employee's  performance  or 
continued  retention  in  his  or  her  current 
position  will  be  adversely  affected  by 
nonenrolhnent  in  such  training.  The  fact 
that  an  agency  pays  for  all  or  part  of  the 
expenses  of  training  does  not  create  an 
entitlement  to  overtime  hours  of  work 
imless  participation  in  (he  training  is 
directed  by  the  agency. 
***** 

63.  In  §551.431,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  SSI  .431    Time  apent  on  standby  duty  or 
in  an  on-eall  itatu*. 

(a)(1)  An  employee  is  on  duty,  and 
time  spent  on  standby  duty  is  hours  of 
work  if,  for  work-related  reasons,  the 
employee  is  restricted  by  official  order 
to  a  designated  post  of  duty  and  is 
assigned  to  be  in  a  state  of  readiness  to 
perform  work  with  limitations  on  the 
employee's  activities  so  substantial  that 
the  employee  cannot  use  the  time 
effectively  for  his  or  her  own  purposes. 
A  ffnding  that  an  employee's  activities 
are  substantially  limited  may  not  be 
based  on  the  fact  that  an  employee  is 
subject  to  restrictions  necessary  to 
ensure  that  the  employee  will  be  able  to 
perform  his  or  her  duties  and 
responsibilities,  such  as  restrictions  on 
alcohol  consumption  or  use  of  certain 
medications. 

(2)  An  employee  is  not  considered 
restricted  for  "work-related  reasons"  if. 
for  example,  the  employee  remains  at 
the  post  of  duty  voluntarily,  or  if  the 
restriction  is  a  natural  result  of 
geographic  isolation  or  the  fact  that  the 
employee  resides  on  the  agency's 
premises.  For  example,  in  the  case  of  an 
employee  assigned  to  work  in  a  remote 
wildland  area  or  on  a  ship,  the  fact  that 
the  employee  has  limited  mobility  when 
relieved  from  duty  would  not  be  a  basis 


for  finding  that  the  employee  is 
restricted  for  work-related  reasons. 

64.  In  §551.432: 

A.  Paragraph  (a)(1)  is  amended  by 
removing  "tour  of  duty"  and  adding 
"work  shift"  in  its  place; 

B.  Paragraphs  (b)  and  (c)  are  revised; 
and 

C.  New  paragraphs  (e)  and  (f)  are 
added. 

The  revisions  and  additions  read  as 
follows: 

$551,432    Sleep  tiine. 

*  •         •         •         « 

(b)  For  employees  engaged  in  law 
enforcement  or  fire  protection  activities 
who  receive  annual  premium  pay  under 
5U.S.C.  5545(c)(1)  or  (2),  the 
requirements  of  paragraph  (a)  of  this 
section  apply,  except  that  on-duty  sleep 
time  may  be  excluded  from  hours  of 
work  only  if  the  work  shift  is  more  than 
24  hours. 

(c)  The  total  amount  of  bona  fide 
sleep  and  meal  time  that  may  be 
excluded  from  hours  of  work  may  not 
exceed  8  hours  in  a  24-hour  period. 

*  •        •        *        • 

(e)  On-duty  sleep  and  meal  time 
during  regularly  scheduled  hours  for 
which  standby  duty  premium  pay  under 
5  U.S.C.  5545(c)(1)  is  payable  may  not 
be  excluded  from  hours  of  work. 

(f)  For  firefighters  compensated  under 
5  U.S.C.  5545b,  on-duty  sleep  and  meal 
time  may  not  be  excluded  from  hours  of 
work. 

Subpart  E— Overtime  Pay  Provisions 

65.  In  §551  501,  paragraph  (a)(2)  is 
amended  by  removing  "§410  602"  and 
adding  in  its  place  "§410.402".  and 
paragraph  (a)(5)  is  revised  to  read  as 
follows: 

$551  .SOI    Overtime  pay. 

(a)'   •   • 

(5)  On  the  basis  of  hours  of  work  in 
excess  of  40  hours  in  a  workweek  for  an 
employee  engaged  in  fire  protection  or 
law  enforcement  activities  when  the 
employee  is  receiving  compensation 
under  5  U.S.C.  5545(c)(1)  or  (2)  or 
5545b,  or  is  not  an  employee  (as  defined 
in  5  U.S.C.  5541(2))  for  the  purposes  of 
5  U.S.C.  5542,  5543.  and  5544; 
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$  SSI  .511     [AmMidwl] 

66.  In  §551.511,  paragraph  (b)(3)  is 
amended  by  removing  "(e.g.,  incentive 
awards  for  outstandingly  high-quality 
work)"  and  adding  in  its  place  ""(/.e., 
discretionary  cash  awards  or  bonuses)". 


$551,512    [Amended] 

67.  In  §551.512,  paragraph  (b)  is 

.  amended  by  removing  "(exclusive  of 
any  premiums  or  differentials)"  and 
adding  in  its  place  "(exclusive  of  any 
premiums,  differentials,  or  cash  awaiids 
or  bonuses)". 

68.  A  new  §551.514  is  added  to  read 
as  follows: 

S  551 .51 4    Nondlscretionary  tnnutas. 

(a)  When  an  employee  earns  a 
nondlscretionary  cash  award  or  bonus 
(as  opposed  to  discretionary  cash 
awards  or  bonuses  as  described  in 

§  551.511(b)(3)),  the  bonus  must  be 
taken  into  accoimt  in  determining 
overtime  pay  for  the  period  of  time 
during  which  the  bonus  was  earned.  An 
agency  may  meet  the  overtime  pay 
requirements  for  the  bonus  period  by 
using  one  of  the  procedures  described  in 
paragraphs  (b)  and  (c)  of  this  section. 
The  procedures  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  calculate  the 
additional  overtime  pay  the  employee  is 
due.  The  procedures  in  paragraphs 
(b)(3),  (c)(2),  and  (c)(3)  of  this  section 
describe  methods  where  the  overtime 
pay  requirements  are  met  in  the 
calculation  or  distribution  of  the  bonus 
iUelf. 

(b)  Individual  computation  methods. 
(1 )  Week-by-weel(  recomputation 
method.  The  agency  may  compute  the 
additional  overtime  pay  owed  an 
employee  by  allocating  the 
nondlscretionary  bonus  payable  under 
the  agency  bonus  plan  to  the  weeks  or 
hours  during  which  it  was  earned  and 
recomputing  the  employee's  total 
remimeration,  hourly  regular  rate,  and 
overtime  pay  for  each  applicable 
workweek  in  the  bonus  period. 

(2)  Bonus  hourly  rate  method.  The 
agency  may  assume  that  an  equal 
amount  of  the  nondlscretionary  bonus 
applies  to  each  hour  worked  during  the 
bonus  period  and  derive  a  bonus  hourly 
rate  by  dividing  the  employee's  total 
bonus  by  the  total  number  of  hours 
worked  by  the  employee  during  the 
bonus  period.  Then  the  agency  may 
compute  the  employee's  additional 
overtime  pay  by  multiplying  one-half  of 
that  bonus  hourly  rate  by  the  total 
number  of  overtime  hours  worked  by 
the  employee  during  the  bonus  period. 

(3)  Percentage  bonus  method.  An 
agency  may  establish  a  nondlscretionary 
bonus  as  a  fixed  percentage  of  total  pay 
(i.e..  pre-bonus  total  remuneration, 
including  straight  time  pay  for  any 
overtime  hours,  plus  any  half-rate 
overtime  pay  under  §  551.512(a)(2))  to 
be  earned  by  the  employee  during  a 
future  period  of  service.  This  method 
may  not  be  used  to  circumvent  any 
bonus  limitations  that  might  otherwise 


apply.  At  the  agency's  discretion,  the 
portion  of  the  bonus  attributable  to  the 
employee's  half-rate  overtime  pay  under 
§551, 512(a)(2)  may  be  excluded  in 
applying  bonus  limitations,  since  it  can 
be  viewed  as  constituting  additioiul 
FLSA  overtime  pay.  (This  method  does 
not  apply  to  nondlscretionary  bonuses 
established  as  a  percentage  of  a  segment 
of  pay,  such  as  ratings-based  cash 
awards  under  §  45 1 . 1 04(g)  of  this 
chapter  that  are  expressed  as  a 
percentage  of  basic  pay,  excluding 
locality  adjustments.  "To  meet  overtime 
pay  requirements  for  these  types  of 
bonuses,  use  one  of  the  methods 
described  in  paragraphs  (b)(1)  or  (b)(2) 
of  this  section.) 

(c)  Gmup-based  bonus  distribution 
methods.  (1)  For  employees  who  have 
earned  nondlscretionary  group  cash 
awards  or  bonuses,  payment  of  a  bonus 
under  one  of  the  methods  of  distribution 
described  in  paragraphs  (c)(2)  and  (c)(3) 
of  this  section  is  rx>nsidered  to  be  in  fiill 
compliance  with  the  overtime  pay 
requirements  of  this  subpart.  These 
methods  may  not  be  used  to  circiunvent 
any  bonus  limitations  that  might 
otherwise  apply. 

(2)  Percentage  method,  (i)  Identify  the 
amount  of  the  group  bonus  under  the 
agency's  bonus  plan  and  the  period  of 
time  during  which  it  was  earned; 

(ii)  Establish  the  group  bonus  as  a 
percentage  of  the  total  pay  (i.e..  total 
remuneration  before  considering  the 
grdup  bonus,  including  straight  lime 
pay  for  any  overtime  hours,  plus  any 
half-rate  overtime  pay  under 
§  551. 512(a)(2))  earned  by  employees  in 
the  group  during  the  bonus  period;  and 
(iii)  Multiply  the  percentage  in 
paragraph  (c)(2)(ii)  of  tliis  section  times 
each  individual  employee's  total  pay 
earned  during  the  bonus  period  to 
determine  each  employee's  share  of  the 
group  bonus. 

(3)  Boasted  hour  method,  (i)  Identify 
the  amount  of  the  group  bonus  under 
the  agency's  bonus  plan  and  the  period 
of  time  during  which  it  was  earned; 

(ii)  Determine  the  total  number  of 
boosted  hours  for  all  employees  under 
the  group  bonus  plan  by  adding  up  the 
total  number  of  hours  of  work  by  those 
employees  (nonovertime  and  overtime 
hours)  and  increasing  that  sum  by  one- 
half  of  the  total  number  of  overtime 
hours; 

(iii)  Divide  the  amount  of  the  group 
bonus  by  the  total  number  of  boosted 
hours  for  all  employees  under  the  group 
bonus  plan  to  determine  the  amount  of 
the  bonus  allocable  to  each  hour;  and 
(iv)  Multiply  this  hourly  bonus  amount 
by  the  number  of  boosted  hours  credited 
to  each  individual  employee  in  the 


bonus  period  to  determine  each 
employee's  share  of  the  group  bonus. 

69.  &  §  551.531.  a  new  paragraph  (e) 
is  added  to  read  as  follows: 

$  SSI  ,531    Compeniatory  time  off. 
•         •         •         *         > 

(e)  The  dollar  value  of  compensatory 
time  off  when  ills  liquidated,  or  for  the 
purpose  of  applying  pay  limitations,  is 
the  amount  of  overtime  pay  the 
employee  otherwise  would  have 
received  for  the  hours  of  the  pay  period 
during  which  compensatory  time  off 
was  earned  by  performing  overtime 
work. 

$551341    lAmendad] 

70.  In  §551.541,  paragraph  (b)  is 
amended  by  removing '"511.411(c)'"  and 
adding  in  its  place  ""551.411(c)". 

PART  575— RECRUITMENT  AND 
RELOCATION  BONUSES;  RETENTION 
ALLOWANCES:  SUPERVISORY 
DIFFERENTIALS 

71.  The  authority  citation  for  part  575 
is  revised  to  read  as  follows: 

Authority's  U.S.C  11041al(2).  5753.  5754. 
and  5755;  seu>.  302  and  404  of  the  Federal 
Employees  Pay  Comparabililv  Act  of  1990 
(FEPCA)  (Pub.  L  101-5091.  104  Stal.  1462 
and  I4B6.  respeclivelv;  EC.  12748.  3  CFR. 
1992  Comp..  p.  316, 

Subpart  A— Recruitment  Bonuses 

72.  hi  §575.102.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

$575,102    Delegation  of  auttiortty. 

(a)-  *   • 

(3)  A  Senior  Executive  Service 
position  paid  under  5  U.S.C.  5383  or  a 
Federal  Bureau  of  Investigation  and 
Drug  Enforcement  Administration 
Senior  Executive  Service  position  paid 
under  5  U.S.C.  3151; 
•        *        •    '   *        • 

73.  ta  §  575.103.  the  definition  of 
involuntary  separated  is  amended  by 
removing  the  words  "'the  commuting 
area"  wherever  they  appear  and  adding 
in  their  place  the  words  "his  or  her 
commuting  area";  the  definition  of 
service  agreement  is  amended  by 
removing  the  words  "of  a  minimum  of 
12  months";  and  the  definition  of 
commuting  area  is  revised  to  read  as 
follows: 

$575,103    DeH((Moiw. 

•  *  •  •  • 

Commuting  area  has  the  meaning 
given  that  term  in  §  575.203. 


Subpart  B — Relocation  Bonuses 

74.  In  §575.202.  paragraph  (aK3)  is 
revised  to  read  as  follows: 
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i  575.202    Oetegatlon  o«  authority. 

(a)«   •    • 

(3)  A  Senior  Executive  Service 
position  paid  under  5  U.S.C.  5383  or  a 
Federal  Bureau  of  Investigation  and 
Drug  EnforcemenI  Administration 
Senior  Executive  Service  position  paid 
under  5  U.S.C.  3151; 
»         •         •         *         * 

75.  In  §575.203.  the  definition  of 
involuntary  separated  is  amended  by 
removing  the  words  "the  commuting 
area"  wherever  they  appear  and  adding 
in  their  place  the  words  "his  or  her 
commuting  area";  and  the  definitions  of 
commuting  area  and  employee  are 
revised  to  read  as  follows: 

§575.203    OaflnHions. 


Commuting  area  means  the 
geographic  area  surrounding  a  work  site 
that  encompasses  the  localities  where 
people  live  and  reasonably  can  be 
expected  to  travel  back  and  forth  daily 
to  work,  as  established  by  the 
employing  agency  based  on  the 
generally  held  expectations  of  the  local 
community.  When  an  employee's 
residence  is  within  the  standard 
commuting  area  for  a  work  site,  the 
work  site  is  within  the  employee's 
commuting  area.  When  an  employee's 
residence  is  outside  the  standard 
commuting  area  for  a  proposed  new 
work  site,  the  employee's  commuting 
area  is  deemed  to  include  the  expanded 
area  surrounding  the  employee's 
residence  and  including  all  destinations 
that  can  be  reached  via  a  commuting 
trip  that  is  not  significantly  more 
burdensome  than  the  current 
commuting  trip.  This  excludes  a 
commuting  trip  from  a  residence  where 
Ihe  employee  planned  to  stay  only 
temporarily  until  he  or  she  could  find 
a  more  permanent  residence  closer  to 
his  or  her  work  site.  For  this  purpose. 
a  commuting  trip  to  a  new  work  site  is 
considered  significantly  more 
burdensome  if  it  would  compel  the 
employee  to  change  his  or  her  place  of 
residence  in  order  to  continue 
employment,  taking  into  account 
commuting  time  and  distance, 
availability  of  public  transportation, 
cost,  and  any  other  relevant  factors. 
Employee  means — 

(a)  An  individual  in  the  civil  service 
(as  defined  in  5  U.S.C.  2101)  who  is 
relocated  without  a  break  in  service 
upon  appointment  to  a  position  in  or 
under  an  agency  in  a  different 
commuting  area;  or 

(b)  An  employee  in  or  under  an 
agency  whose  duty  station  is  changed 
permanently  or  temporarily  to  a 
different  commuting  area. 


}57S.20S    (AmwKlMq 

76.  In  §575.205.  paragraph  (b)(5)  is 
amended  by  adding  a  parenthesis  after 
the  word  "Code". 

Subpart  C — Retention  Allowances 

77.  In  §575.302.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

S  575.302    Oalagatlon  of  authority. 

(a)*    •    • 

(3)  A  Senior  Executive  Service 
position  paid  under  5  U.S.C.  5383  or  a 
Federal  Bureau  of  Investigation  and 
Drug  Enforcement  Administration 
Senior  Executive  Service  position  paid 
under  5  U.S.C.  3151: 
***** 

78.  In  §575.307,  paragraph  (a)  is 
revised  to  read  as  follows: 

§575.307    Reduction  or  termination  of 
ratantlon  allowances. 

(a)  The  agency  must  reduce  or 
terminate  the  authorized  amount  of  a 
retention  allowance  to  the  extent 
necessary  to  ensure  that  the  employee's 
estimated  aggregate  compensation,  as 
defined  in  §530.202  of  this  chapter, 
does  not  exceed  the  rate  for  level  I  of  the 
Executive  Schedule  at  the  end  of  the 
calendar  year. 


PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

Subpart  B— Cost-of-LtvIng  Allowance 
and  Post  Differential— Nonforeign 
Areas 

79.  The  authority  citation  for  subpart 
B  of  part  591  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5941;  E.0. 10000,  3 
CFR.  1943-1948  Corap..  p.  792;  and  E.O. 
12510.  3  CFR.  1985  Comp.,  338. 

80.  In  §591.201,  the  definition  of 
official  duty  station  is  revised  to  read  as 
follows: 

§591,201    Definitions. 
***** 

Official  duty  station  means  the  duty 
station  for  an  employee's  position  of 
record  as  indicated  on  his  or  her  most 
recent  notification  of  persuimel  action, 
excluding  a  new  duty  station  for  an 
assignment  that  is  followed  immediately 
(i.e..  within  3  workdays)  by  a  reduction 
in  force  resulting  in  the  employee's 
separation  before  he  or  she  is  required 
to  report  for  duty  at  the  new  location. 
For  an  employee  who  is  authorized  to 
receive  relocation  allowances  under  5 
U.S.C.  5737  in  connection  with  an 
extended  assignment,  the  temporary 
duty  station  associated  with  that 


assignment  is  the  employee's  official 
duty  station. 


PART  610— HOURS  OF  DUTY 

Subpart  A— Weekly  and  Daily 
Scheduling  of  Work 

81.  The  authority  citation  for  subpart 
A  of  part  610  is  revised  to  read  as 
follows: 

Authority:  5  U.S.C  6101;  sec.  1(1)  of  E.O. 
1 1228.  3  CFR.  1964-1965  Comp..  p.  317. 

82.  to  §  610.102.  the  definition  of 
administrative  workweek  is  revised  to 
read  as  follows: 

§610.102    Oaflntttons. 


Administrative  workweek  means  any 
period  of  7  consecutive  24-hour  periods 
designated  in  advance  by  the  head  of 
the  agency  under  section  6101  of  title  5. 
United  States  CodeT 


§610.111    [Amemtsd] 

83.  Section  610.111  is  amended  by 
removing  the  word  "regulation"  in  the 
introductory  text  of  paragraph  (a)  and 
adding  the  words  "a  written  agency 
policy  statement"  in  its  place,  by 
removing  the  word  "regulation"  in 
paragraphs  (a)(1)  and  (a)(2)  and  adding 
in  each  place  the  words  "written  agency 
policy  statement",  and  by  removing  the 
words  "regulation  of  the  agency"  in 
paragraph  (c)(2)  and  adding  the  words 
"a  written  agency  policy  statement". 

Subpart  D — Flexible  and  Compressed 
Work  Schedules 

84.  The  authority  citation  for  subpart 
D  of  part  610  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  6133(a). 

85.  In  S  610.407,  the  existing  text  is 
designated  as  paragraph  (a),  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§610.407    Premium  pay  for  holiday  work 
for  employees  on  compressed  work 
schedules. 


(b)  An  employee  on  a  compressed 
work  schedule  is  not  entitied  to  holiday 
premium  pay  while  engaged  in  training, 
except  as  provided  in  S  410.402  of  this 
chapter. 

IFR  [)oc.  99-31B67  Filed  12-9-99:  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AH81 

Prevailing  Rate  Systems;  Changes  in 
Federal  Wage  System  Survey  Jobs 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

StniMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  that 
will  change  the  Helper  (Trades)  WG-5 
appropriated  fund  Federal  Wage  System 
(FWS)  survey  job  fitim  required  to 
optional,  add  the  word  "Heavy"  to  the 
name  of  the  Janitor  WG-2  FWS  survey 
job,  change  the  UUe  of  the 
Warehouseman  WG-5  survey  job  to 
Warehouse  Worker  WG-5,  and  remove 
the  Boiler  Plant  Operator  WG-9  survey 
job  firom  the  list  of  optional  survey  jobs. 
These  changes  are  being  made  to  make 
nVS  survey  jobs  more  useful  survey 
tools  for  local  wage  surveys. 
DATES:  This  regiUation  is  effective  on 
January  10.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Allen.  (202)  606-2848.  FAX: 
(202)  606-0824,  or  email  to 
maallen@opm.gov . 

SUPPLEMENTARY  INFORMA-nON:  On  April 
26,  1999,  the  Office  of  Personnel 
Management  (OPM)  published  a 
proposed  rule  (64  FR  20221)  to  make 
changes  in  four  Federal  Wage  System 
(FWS)  survey  jobs.  The  FWS  is  the  pay 
system  for  the  Federal  Government's 
blue-collar  workforce.  OPM  is  engaged 
in  an  ongoing  project  to  review  the 
survey  job  descriptions  used  by  Federal 
agencies  during  FWS  local  wage  surveys 
to  determine  prevailing  rates  of  pay  for 
FWS  employees. 

to  the  past,  the  Helper  (Trades)  WG- 
5  survey  job  has  produced  adequate  data 
for  use  in  calculating  FWS  pay  rates  in 
only  about  one-quarter  of  the 
appropriated  fund  FWS  wage  areas. 
Because  of  this,  we  are  making  its  use 
optional  rather  than  required.  Also,  we 
are  adding  the  word  "Heavy"  to  the  title 
of  the  Janitor  WG-2  appropriated  fimd 
FWS  survey  job.  This  will  better 
distinguish  the  Janitor  WG-2  survey  job 
from  the  Janitor  (Light)  WG-1  survey 
job.  The  Warehouseman  WG— S  survey 
job  tide  is  changing  to  Warehouse 
Worker  WG~5  to  modernize  the 
Warehouseman  WG-5  survey  job  title. 

Ftoally,  we  are  removing  the  Boiler 
Plant  Operator  WG-9  survey  job  from 
the  list  of  optional  survey  jobs.  The 
Boiler  Plant  Operator  WG-10  survey  job 
will  remain  an  optional  survey  job.  This 


change  is  being  made  because  only  0.5 
percent  of  FWS  employment  to  WG-9 
positions  is  represented  by  this  survey 
job,  and  matching  private  sector  jobs 
only  at  the  WG-IO  journey  level  will  be 
more  consistent  with  the  other  survey 
jobs  used  to  FWS  wage  surveys. 

The  Federal  Prevailing  Rate  Advisory- 
Committee,  the  national  labor- 
management  committee  responsible  for 
advistog  OPM  on  matters  concerning 
the  pay  of  FWS  employees,  has 
reviewed  and  concurred  by  consensus 
with  these  changes.  The  proposed  rule 
provided  a  30-day  public  comment 
period.  We  received  no  comments 
during  this  period. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  otdy  Federal 
agencies  and  employees. 

List  of  Subjects  to  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 
U.§.  Office  of  Personnel  ManageraenL 
Janice  R.  Ladiuice, 
Director. 

Accordtogly.  the  Office  of  Personnel 
Management  is  amending  5  CFR  part 
532  as  follows: 

PART  532— PREVAIUNG  RATE 
SYSTEMS 

1.  The  authority  dtaUon  for  part  532 
conttoues  to  read  as  follows; 

Autborily:  5  U.S.C.  5343,  5346;  §532.707 
also  issued  under  5  U.S.C  552. 

§532.217    [Amended] 

2.  to  §  532.21 7,  the  table  in  paragraph 
(a)  is  amended  by  adding  the  word 

"(Heavy)"  after  the  Job  title  "Janitor",  by 
removtog  the  lob  title  Warehouseman 
and  replactog  it  with  ""Warehouse 
Worker"',  by  removing  the  Job  tide  and 
Job  grade  for  "Helper  (Trades)""  and 
adding  it  to  the  table  in  paragraph  (c) 
after  "Light  Vehicle  Operator"  and  the 
table  in  paragraph  (c)  is  also  amended 
by  removtog  the  Job  title  ""Boiler  Plant 
Operator""  and  Job  grade  ""9"*. 

[FR  Doc.  99-32067  Filed  12-9-99;  8:45  am] 
BILUMG  CODE  «>2»-01-l> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  503,  505,  557,  559,  563, 
572 

[No.  99-79) 

Technical  Amendments 

agency:  Office  of  Thrift  Supen-ision. 

Treasury. 

ACTKM:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amendmg  its 
regulations  to  incorporate  a  number  of 
technical  and  conforming  amendments. 
OTS  is  updating  statutory  references 
and  regulatory  cross-references, 
amending  provisions  that  contato  minor 
drafting  errors,  and  making  other  mtoor 
changes. 

EFFECTIVE  DATE:  December  10.  1999. 
FOR  FURTHER  INFORMATION  COf<TACT: 
Mary  H.  Gottlieb,  Senior  Paralegal 
(Rogidations),  (202)  906-7135,  or  Karen 
A.  Osterloh.  Assistant  Chief  Counsel. 
(202)  906-6639.  RegulaUons  and 
Legislation  Dinsion,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision. 
1700  G  Stieet.  hJW..  Washtogton  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  OTS  is 
amending  its  regulations  to  incorporate 
a  number  of  technical  and  conforming 
amendments.  Specifically,  OTS  is 
amendtog: 

•  Part  503— Privacy  Act,  OTS  has 
updated  office  names  and  employee 
titles. 

•  Part  505 — Freedom  of  Information 
Act.  OTS  has  updated  office  names, 
employee  tides,  and  references  for 
requesttog  records  by  e-mail. 

•  Part  557— Deposits.  OTS  has  added 
an  toadvertently  omitted  statutory 
citation  to  §557.11. 

•  Part  559 — Subordtoate 
Organizations.  OTS  has  corrected  an 
erroneous  cross-reference  to  a  FDIC 
regulation  requiring  savtogs  associations 
to  file  a  notice  before  acquirtog  or 
establishtog  a  subsidiary  or  conducting 
new  activities  through  a  subsidiary 

•  Part  563 — Operations.  OTS  has 
clarified  that  its  frequency  of 
examination  regulation  relates  solely  to 
safety  and  so^dness  examinations,  as 
opposed  to  cofhpliance  examinations. 
OTS  has  also  corrected  a  typographical 
error  in  its  transactions  with  affiliates 
regulations. 

•  Part  572 — Loans  to  Areas  Havtog 
Special  Flood  Hazards.  OTS  has  deleted 
a  cross-reference  to  Federal  Emergency 
Management  Agency  (FZMA) 
regulations  at  44  CFR  Part  65,  Appendix 
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A,  wlucl)  had  cootained  the  text  of  the 
Standard  Flood  Hazard  IDetemunation 
Form  (FonnJ.  FEMA  removed  Appendix 
A  in  1998.  OTS  has  revised  its 
regulation  to  indicate  where  lenders 
may  obtain  copies  of  the  Form. 

Administrative  Procedure  Ad;  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 

The  OTS  has  found  good  cause  to 
dispense  with  both  prior  notice  and 
comment  on  this  final  rule  and  a  30-day 
delay  of  its  effective  date  mandated  by 
the  Administrative  Procedure  Act. '  OTS 
believes  that  it  is  contrary  to  public 
interest  to  delay  the  effective  date  of  the 
rule,  as  it  corrects  provisions  that  have 
caused  confusion.  Because  the 
amendments  in  the  rule  are  not 
substantive,  making  them  effective 
immediately  will  not  detrimentally 
affect  .savings  associations. 

In  addition,  this  document  is  exempt 
from  the  requirement  found  in  section 
302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  -  that 
regulations  must  not  take  effect  before 
the  first  day  of  the  quarter  following 
publication,  as  it  imposes  no  new 
requirements. 

ReguJalory  Flexibility  Act 

Pursuant  to  section  60S(b)  of  the 
Regulatory  Flexibility  Act.'  it  is  certified 
that  this  technical  corrections  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12866 

OTS  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

OTS  has  determined  that  the 
requirements  of  this  final  rule  will  not 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year  Accordingly,  a 
budgetar>'  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Paperwork  Reduction  Act 

This  final  rule  does  not  involve  a 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  This  final  rule, 
however,  amends  existing  §572.6. 


which  contains  paperwork  burden.  The 
final  rule  does  not  change  the  burden. 

List  of  Subiects 

12  CFR  Part  503 

Privacy. 
12  CFR  Part  505 

Freedom  of  Information. 

12  CFB  Port  557 

Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 


'  5  U..S.a  553. 

sPuh.  l_  No.  103-325.  12  U,S.C  4102. 

'Put  L.  No.  oe-354.  5  U.S.C  601. 


12  CFR  Part  559 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Subsidiaries. 

12  CFR  Part  563 

Accounting.  Advertising.  Crime, 
Currency.  Investments.  Reporting  and 
recordkeeping  requirements.  Savii^s 
associations.  Securities,  Surety  bonds. 

12  CFR  Part  572 

Flood  insurance.  Reporting  and  y 

recordkeeping  requirements.  Savings 
associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  title  12, 
chapter  V  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  503— PRIVACY  ACT 

1.  The  authority  citation  for  part  503 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552a:  12  U.S.C.  1462a. 

1463. 1464. 

2.  Section  503.1  is  amended  by 
revising  the  last  sentence  of  paragraphs 
(b).  (c).  and  (d)  to  read  as  follows: 

§  S03.1    Scope  and  procedures. 

•  a  •  *  • 

(b)  *  "  *  Requests  for  information 
and  specific  guidance  on  where  to  send 
requests  for  records  may  be  mailed  or 
delivered  personally  to:  Privacy  Act 
Request.  Manager.  Dissemination 
Branch.  Information  Management  & 
Services  Division.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552. 

(c)  *   *   ■  Requests  for  amendment 
should  be  addressed  to:  Privacy  Act 
Amendment  Request,  Manager. 
Dissemination  Branch.  Information 
Management  &  Services  Division.  Office 
of  Thrift  Supervision.  1700  G  Street. 
NW..  Washington.  DC  20552. 

(d)  *   *   '  Appeals  made  by  mail 
should  be  addressed  to,  or  delivered 
personally  to:  Privacy  Act  Amendment 
Appeal.  Deputy  Chief  Counsel  for 
General  Law.  Office  of  Thrift 


Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552. 


PART  505— FREEDOM  OF 
INFORMATION  ACT 

3.  The  authority  citation  for  part  505 
continues  to  read  as  follows: 

Anlhority:  5  U.S.C.  552: 12  U.S.C.  14828. 
1483.  1464. 

4.  Section  505.2  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

S50S.2    Public  reterencs  room. 

*  •   '  Contact  the  Dissemination 
Branch.  Information  Management  ft 
ServicesDi  vision.  Office  of  Thrift 
Supervision.  1700  G  Street.JW.. 
Washington.  DC  20552,  or  visit  the 
Public  Reference  Room  at  1 700  G  Street, 
NW..  Lower  Level,  from  9:00  a.m.  to 
4:00  p.m.  on  business  days. 

5.  Section  505.3  is  amended  by 
revising  the  last  two  sentences  to  read 
as  follows: 

§  S0S.3    Requests  for  records. 

*  *   *  Requests  may  be  mailed  to: 
Freedom  of  Information  Act  Request. 
Dissemination  Branch.  Information 
Management  &  Services  Division.  Office 
of  Thrift  Supervision.  1700  G  Street, 
NW.,  Washington,  DC  20552,  or  marked 
"FOIA"  and  delivered  in  person  to  the 
Public  Reference  Room,  Dissemination 
Branch.  Information  Management  & 
Services  Division.  1700  G  Street.  NW.. 
Lower  Level.  Requests  may  also  be  sent 
by  e-mail  or  facsimile. 

6.  Section  505.4  is  amended  by 
revising  the  last  three  sentences  to  read 
as  follows: 

$  505.4    Administrative  appeal  of  inttial 
determination  to  deny  records. 

*  *   *  Appeals  by  mail  should  be 
addressed  to:  Deputy  Chief  Counsel  for 
General  Law.  1700  G  Street.  NW.. 
Washington.  DC  20552.  Appeals  may  be 
delivered  personally  to  the 
Dissemination  Branch,  Information 
Management  &  Services  Division.  Office 
of  Thrift  Supervision  1700  G  Street. 
NW.,  Lower  Level.  Appeals  may  also  be 
sent  by  e-mail  or  facsimile.  ~ 

PART  557— DEPOSITS 

7.  The  authority  citation  for  part  557 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462a.  1463. 1464. 

8.  Section  557.11  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 
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§  SS7.1 1    To  wttat  extent  does  federal  law 
prsempt  dsposH-ralatsd  state  laws? 

(a)  Under  sections  4(a),  5(a),  and  5(b) 
of  the  HOLA.  12  U.S.C.  1463(a).  1464(a), 
and  1464(b).  OTS  is  authorized  to 
promulgate  regulations  that  preempt 
state  laws  affecting  the  operations  of 
federal  savings  associations  when 
appropriate  to: 


PART  559— SUBORDINATE 
ORGANIZATIONS 

9.  The  authority  citation  for  part  559 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 14628. 1463, 
1464,  182S. 

10.  Section  559.11  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

$S58.11     Wtiat  notices  are  required  to 
establish  or  acquire  a  new  subsidiary  or 
engage  In  new  activities  through  an  existing 
subsidiary? 

'   *  *  The  Notice  must  contain  all  of 
the  information  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  requires 
under  12  CFR  362.15.  '   *   * 

PART  563— OPERATIONS 

11.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C  379b,  1462.  1462a. 
1463,  1464,  1467a,  1468,  1817,  1820,  1828, 
18311,  3806;  42  U.S.C  4106. 

12.  Section  563.41  is  amended  by 
revising  paragraph  (b)(l)(v)(B)  to  read  as 
follows: 

$  563.41     Loans  and  otfier  transactions 
witfi  affiliates  and  subsidiaries. 


(b)*  •  • 

(D*  *  • 
(v).  .   . 

(B)  That  the  Office  determines 
presents  a  risk  to  the  safety  or 
soundness  of  the  savings  association, 
based  on  the  nature  of  the  acti\nties 
conducted  by  the  company,  amount  of 
transactions  with  the  savings 
associations  or  its  subsidiaries,  financial 
condition  of  the  company  or  its  parent 
savings  association,  or  other  supervisory 
factors: 
•        *        *        *        * 

13.  Section  563.171  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§563.171     Frequency  of  safety  and 
soundness  examination. 


PART  572— LOANS  IN  AREAS  HAVING 
SPECIAL  FLOOD  HAZARDS 

14.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462.  1462a,  1463. 
1464:  42  U.S.C.  40128,  4104a.  4104b,  4106, 
4128, 

15.  Section  572.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  572.6    Required  use  of  standard  flood 
tiazard  determination  form. 

(a)  t'se  of  form.  A  savings  a.ssociation 
shall  use  the  standard  flood  hazard 
determination  form  developed  by  the 
Director  of  FEMA  when  determining 
whether  the  building  or  mobile  borne 
offered  as  collateral  security  for  a  loan 
is  or  will  be  located  in  a  special  flood 
hazard  area  in  which  flood  insurance  is 
available  under  the  Act.  The  standard 
flood  hazard  determination  form  may  be 
used  in  a  printed,  computerized,  or 
electronic  manner.  A  savings 
association  may  obtain  the  standard 
flood  hazard  determination  form  ftx)m 
FEMA.  P.O.  Box  2012.  lessup,  MD 
20794-2012. 

Dated:  December  6,  1999. 

By  tile  Office  of  Thrift  Supervision. 
Ellen  Seidman. 
Director. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  96-SW-33-A0;  Amendment 
39-11460:  AO  96-25-10  Rlj 

RIN  2020-AA64 

Airworttilness  Directives:  Aircraft 
Belts,  Inc.  Model  CS,  CT,  FM,  FN.  GK. 
GL,  JD,  JE.  JT,  JU.  MD.  ME.  MM.  MN. 
NB,  PM,  PN,  RG,  and  RH  Seat  Restraint 
Systems 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AO). 
applicable  to  Aircraft  Belts.  Inc.  Model 
CS.  CT.  FM.  FN.  GK,  GL,  JD,  IE,  JT,  JU, 
MD.  ME.  MM.  MN.  NB,  PM,  PN,  RG, 
and  RH  seat  restraint  systems  installed 
on,  but  not  limited  to.  Beech  Aircraft 
Corp.,  Bell  Helicopter  Textron,  Inc., 
Cessna  Aircraft  Co.,  Dassault  Aviation. 
Eurocopter  Deutschland,  Eurocopler 
France.  Gulfstream  Aerospace.  Learjet 


Corp..  Lockheed  Aircraft  Corp..  and 
Piper  Aircraft  Corp.  aircraft,  that 
currently  requires  inspecting  to  ensure 
the  locking  mechanism  is  engaging 
properly  and  replacing  the  buckle-half 
of  the  seat  restraint  system,  if  necessary. 
This  amendment  will  allow  an  owner/ 
operator  (pilot)  to  determine  if  the 
locking  mechanism  is  engaging  properly 
and  will  require  replacing  the  buckle- 
half  of  the  seat  restraint  system,  if 
necessary.  This  amendment  is  prompted 
by  a  determination  made  by  the  FAA 
that  pilots  may  perform  the  one-time 
check  of  the  locking  mechanism  and 
that  only  affected  seat  restraint  systems 
manufactured  between  March  1997  and 
November  1998  must  be  checked.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  seat 
restraint  system  due  to  the  buckle 
assembly  locking  mechanism  not 
engaging  properly,  which  could  result 
in  the  seat  restraint  system  failing  to 
properly  secure  the  occupant  during 
turbulence  or  landing. 
EFFECTTVE  DATE:  lanuar)  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Romero,  Aerospace  Engineer.  Airplane 
Certification  Office.  ASW-150.  FAA. 
2601  Meacham  Blvd..  Fort  Worth.  Texas 
76137.  telephone  (817)  222-5102.  fax 
(817)  222-5960. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  revising  AD  98-25-10.  Amendment 
39-10936  (63  FR  67775.  December  9. 
1998),  which  is  applicable  to  Aircraft 
Belts,  Inc.  Model  CS.  CT,  FM,  FN,  GK. 
GL.  JD.  JE.  JT.  JU,  MD.  ME.  MM.  MN. 
NB.  PM.  PN.  RG.  and  RH  seat  restraint 
systems,  was  published  in  the  Federal 
Register  (64  FR  47715.  September  1, 
1999).  The  action  proposed  to  allow  a 
pilot  to  determine  if  the  seat  restraint 
system's  locking  mechanism  is  engaging 
properly  and  required  replacing  the 
buckle-half  of  the  seal  restraint  system, 
if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the 
proposal  should  be  withdrawn  because 
it  serves  no  useful  purpose  and  will 
only  generata  confusion.  In  lieu  of  a 
withdrawal,  tne  conunenter  requests 
that  the  effective  date  of  the  existing  AD 
be  stated  in  the  compliance  provision 
and  that  a  note  be  included  in  the 
revision  that  indicates  operators  who 
previously  complied  with  the  AD  are 
not  affected  by  the  revision.  The  FAA 
does  not  concur  vrith  the  commenter's 
suggestions. 
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While  the  AD  revision  is  not  intended 
to  create  any  additional  requirements, 
there  are  valid  reasons  for  its  issuance. 
This  revision  allows  pilots  to  perform 
the  required  visual  check;  further,  it 
establishes  limits  on  the  manufacture 
dates  to  which  the  AD  is  applicable.  As 
to  inserting  a  note  giving  credit  to  those 
that  have  already  performed  the 
requirements,  that  is  unnecessary  since 
the  compliance  provision  allows  this 
credit  when  it  states  "unless 
accomplished  previously." 

The  commenter  also  states  that  the 
cost  estimate  given  in  the  proposal  is 
incorrect  as  the  affected  operators  have 
already  accomplished  the  inspection/ 
replacement.  Additionally,  the 
commenter  states  that  it  would  be  more 
accurate  to  include  in  the  cost  estimate 
the  paperwork  costs  that  operators  must 
generate  to  update  their  AD  records  to 
reflect  the  revised  amendment  number. 
The  FAA  does  not  concur  because  all 
operators  may  not  have  reached  the  10 
hours  time- in-service  compliance  time. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  12,278  seat 
restraint  systems  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  one-half  work  hour  to 
accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $10  per  buckle  half. 
Baaed  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $368,340. 

The  regulations  adopted  herein  will 
not  impose  substantial  direct 
comphance  costs  on  states  or  local 
governments  or  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
13132,  the  FAA  has  not  consulted  with 
States  or  local  authorities  prior  to  the 
publication  of  this  rule. 


For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtaiiied  from  the  Rules 
Docket  at  the  FAA.  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas. 

List  of  Sabiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ.  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10936  {63  FR 
67775,  December  9. 1998).  and  by 
adding  a  new  airworthiness  directive 
(AD).  Amendment  39-11460,  to  read  as 
follows: 

AO  98-25-10  Rl    Aircraft  Belts.  Inc.: 

Amendment  39-11460.  Docket  No.  98- 
SW-33-AD.  Revises  AD  98-25-10. 
Amendment  39-10936. 
Applicability:  Model  CS.  CT,  FM.  FN,  GK, 
GL.  ID.  IE,  IT,  JU.  MD,  ME,  MM.  MN.  MB, 
PM,  PN.  RG,  and  RH  seat  restraint  systems 
manufactured  between  March  1997  and 
November  1998  that  are  installed  on,  but  not 
limited  to.  Beech  Aircraft  Corp..  Bell 


Helicopter  Textron,  Inc..  Cessna  Aircraft  Co., 
Dassauh  Aviation.  Eurocopter  Deutschland. 
Eurocopter  France.  Gulfstream  Aerospace. 
Learjet  Corp..  Lockheed  Aircraft  Corp..  and 
Piper  Aircraft  Corp.  aircraft,  certiftcated  in 
any  category. 

Note  1:  This  AD  applies  to  each  seat 
restraint  system  identified  in  the  preceding 
applicability  provision,  regardless  of  whether 
it  has  been  otherwise  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  seat  restraint 
systems  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  10  hours 
time-in-service  after  the  effective  date  of  this 
AD,  unless  accomplished  previously. 

To  prevent  failure  of  the  seat  restraint 
system  due  to  the  buckle  assembly  (buckle) 
locking  mechanism  not  engaging  properly, 
which  could  result  in  the  seat  restraint 
system  failing  to  properly  secure  the 
occupant  during  turbulence  or  landing, 
accomplish  the  following: 

Note  2:  The  part  number  (P/N)  of  the  seat 
restraint  system  is  on  the  identification  label 
located  on  each  end  of  the  seat  restraint 
system  near  the  anchor  point  [Example:  P/N 
MD  A2626-E010).  The  model  is  designated 
by  the  first  two  letters  of  the  P/N. 

(a)  Visually  check  all  affected  seat  restraint 
systems  to  determine  if  the  locking 
mechanism  is  engaging  properly  in 
accordance  with  the  following: 

(1)  Open  the  lift  lever  of  the  buckle  fully 
until  it  will  not  open  any  further.  This  will 
cause  the  locking  mechanism  to  pivot  on  the 
pivot  pin. 

(2)  Allow  the  spring  to  close  the  lift  lever 
slowly  until  the  lift  lever  is  back  to  its  at-rest 
position. 

(3)  After  the  lever  is  completely  closed, 
examine  the  slot  in  the  bottom  of  the  buckle. 
The  locking  mechanism  should  be  firmly 
seated  against  the  edge  of  the  slot  as  shown 
in  Figure  1. 

BILUNO  COOe  4910-13-U 
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RIGHT 


THE    LEDGE   OF   THE    LOCKING   MECHANISM    MUST   BE    FIRMLY   SEATED 
ON   THE   BOTTOM    EDGE   AS   SHOWN. 


WRONG 


THE   LEDGE   OF   THE   LOCKING   MECHANISM    IS   NOT   FIRMLY   SEATED 
ON   THE   BOTTOM    EDGE. 


Figure  1 
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(b)  If  the  locking  roechaniam  do«]i  not  seat 
properly,  replace  the  buckle  with  an 
airworthy  buckle. 

(c)  The  requirements  of  this  AD  niay  be 
performed  by  an  owner/operator  (pilot) 
holding  at  least  a  private  pilot  certificate  and 
must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accorxlance  with  sections  43.11  and 

91  41 7(a)(2)(v|  of  the  Federal  Aviation 
Regulations  (14  CFR  sections  43.11  and 
91.4171a)(2)(v)). 

Note  3:  If  the  seat  restraint  systems'  locking 
mechanisms  are  found  to  be  functioning 
properly  after  the  visual  check  described  in 
paragraph  (a)  of  this  AD.  the  following  is  an 
example  of  a  mainleitance  record  entry  that 
may  be  used: 

"AD  (number),  paragraph  (a)  complied 
with  by  visual  check.  Seat  belt  buckle  locking 
mechanism(s)  found  serviceable.  (Date) 
(Aircraft  total  time-in-service).  (Signature) 
(Certificate  number  and  type  of  certificate 
held!" 

If  any  of  the  seal  restraint  systems'  locking 
mechanisms  are  found  to  malfunction  after 
the  visual  check  described  in  paragraph  (a), 
the  following  is  on  example  of  a  maintenance 
record  entry  that  may  be  used; 

"AD  (number),  paragraphs  (a)  and  (b) 
complied  with  by  visual  check  and 
replacement  of  seat  belt  buckle  locking 
mechanism(s)  on  (seat  location(s))  with 
airworthy  buckle(s).  (Date)  (AirctBft  total 
lime-in-service).  (Signature)  (Certificate 
nimiber  and  type  of  certificate  held)" 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Airplane 
Certification  Office.  FAA.  Operators  shall 
submit  their  requests  through  a  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Airplane  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Airplane  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
lanuary  14,  2000. 

Issued  in  Fort  Worth,  Texas,  on  December 

3.  1999. 

Henry  A.  Amutropg, 

Manager.  Rotorcrvft  Diteclomte.  Aircraft 
Certification  Service. 

|FR  Doc.  99-32083  Filed  12-9-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  10, 12,  and  S10 

[Docket  No.  9914-4957) 

Removal  of  Oaalgnatad  Journals 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Direct  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  removing  its 
regulation  that  lists  the  veterinary  and 
scientific  journals  available  in  FDA's 
library.  The  purpose  of  the  list  is  to 
allow  individuals  to  reference  articles 
from  listed  journals  in  new  animal  drug 
applications  (NAD A),  documents 
submitted  to  the  Dockets  Management 
Branch,  and  objections  and  requests  for 
a  hearing  on  a  regulation  or  order 
instead  of  submitting  a  copy  or  reprint 
of  the  article.  FDA  is  taking  this  action 
because  this  list  of  journals  is  outdated 
and  because  individuals  rarely  use  the 
regulation  Elsewhere  in  this  issue  of  the 
Federal  Regiiter.  FDA  is  issuing  a 
companion  proposed  rule.  If  significant 
adverse  comments  are  received  about 
this  direct  final  rule,  it  will  be 
withdrawn  and  FDA  will  follow  its 
usual  procedures  for  notice-and- 
comment  ndemaldng  based  on  the 
companion  proposed  rule. 
DATES:  This  regulation  is  effective  April 
24,  2000.  Submit  written  comments  on 
this  direct  final  nde  by  February  23, 
2000.  If  FDA  receives  no  significant 
adverse  comments  within  the  specified 
comment  period,  the  agency  intends  to 
publish  in  the  Federal  Register  a 
document  confirming  the  effective  date 
of  the  final  rule  within  30  days  after  the 
comment  period  on  the  direct  final  rule 
ends.  If  timely  significant  adverse 
comments  are  received,  the  agency  will 
publish  in  the  Federal  Register  a 
docimient  withdrawing  this  direct  final 
nde  before  its  effective  date. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn. 
1061,  Rockville,  MD  2085Z. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
L.  Schmerfeld.  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Dnig 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0205. 
SUPPtEMENTARY  INFORMATION: 

I,  Background 

FDA  is  amending  the  animal  drug 
regulations  to  remove  21  CFR  510.95 


Designated  loumals.  This  regulation 
lists  veterinary  and  scientific  journals 
available  in  FDA's  library.  It  permits 
waiving  submission  of  reprints  and 
summaries  of  articles  from  listed 
journals.  FDA  is  taking  this  action 
because  the  regulation  has  rarely  been 
used,  the  list  of  journals  is  outdated, 
and  FDA  does  not  believe  it  to  be  a  wise 
expenditure  of  its  resources  to  update 
the  list  and  to  have  reviewers  retrieve 
copies  of  referenced  journals  from  its 
library,  given  the  minimal  burden  on 
individuals  to  submit  copies.  FDA  notes 
that  the  change  is  more  likely  to 
expedite  rather  than  delay  review  of 
applications  and  other  documents.  For 
example,  if  the  sponsor  provides  a  copy 
of  the  article  in  full  it  permits  prompt 
and  efficient  review  of  the  application. 

Prior  to  the  bifurcation  of  human  and 
animal  drug  regtilations  under  the 
Animal  Drug  Amendments  of  1968,  the 
designated  journal  rule  was  found  at  21 
CFV.  130.38.  At  that  time,  21  CFR  130.4. 
the  rule  covering  new  drug  applications 
(human  and  animal)  stated  that, 
"(rjeprints  are  not  required  of  reports  in 
designated  journals."  When  the  NADA 
rule  (presently  §  514,1  (21  CFR  514.1)) 
was  separated  from  the  new  human 
drug  applications  rule,  this  reference  to 
the  designated  journals  rule  was 
dropped.  The  agency  continued  to 
consider  the  designated  journals 
provision  dted  above  to  be  part  of  the 
NADA  rule,  however,  and  allowed 
sponsors  to  omit  from  their  NADA's 
copies  of  articles  b'om  designated 
journals.  The  agency  is  not  amending 
the  NADA  rule,  §  514.1 ,  since  it  does 
not  refer  to  designated  journals. 

The  direct  final  rule  amends  21  CFR 
10.20  Submission  of  documents  to  the 
Dockets  Management  Branch: 
computation  of  time:  availability  for 
public  disclosure  and  21  CFR  12.22 
Filing  objections  and  requests  for  a 
hearing  on  a  regulation  or  order  by 
eliminating  the  designated  journals 
exception  to  the  requirement  that  copies 
of  cited  articles  be  provided. 

n.  Rulemaidng  Action 

In  the  Federal  Register  of  November 
21,  1997  (62  FR  62466),  FDA  described 
its  procedures  on  when  and  how  FDA 
will  employ  direct  final  rulemaking. 
FDA  believes  that  this  rule  is 
appropriate  for  direct  final  rulemaking 
because  FDA  views  this  nde  as  a 
noncontroversial  amendment  and 
anticipates  no  significant  adverse 
comments.  Consistent  with  njA's 
procedures  on  direct  final  rulemaking. 
FDA  will  publish  a  notice  of  significant 
adverse  comment  and  withdraw  this 
direct  final  rule  within  30  days  after  the 
comment  period  ends  if  it  receives  any 
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significant  adverse  comments.  If  this 
direct  final  nde  is  withdrawn,  ITDA  will 
consider  all  comments  received  in 
developing  a  final  nde  using  the  usual 
notice-and-comment  ndemaking 
procedures,  based  on  the  companion 
proposed  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register  The 
companion  proposed  rule  provides  a 
procedural  fivmework  within  which  the 
rule  may  be  finalized  in  the  event  the 
direct  final  rule  is  withdrawn  because  of 
any  significant  adverse  comment.  The 
comment  period  for  the  direct  final  rule 
nms  concurrently  with  the  companion 
proposed  rule.  Any  comments  received 
under  the  companion  proposed  rule  will 
be  considered  as  comments  regarding 
the  direct  final  rule. 

FDA  is  providing  a  period  of  75  days 
for  comment  on  this  direct  final  rule,  to 
nm  concurrently  with  the  comment 
period  for  the  companion  proposed  nde. 
This  comment  period  begins  on 
December  10,  1999.  and  ends  on 
February  23,  2000.  If  FDA  receives  any 
significant  adverse  comment.  FDA 
intends  to  publish  in  the  Federal 
Register  a  document  to  withdraw  this 
direct  final  rule  within  30  days  after  the 
comment  period  ends.  If  FDA  receives 
no  significant  adverse  comment  during 
the  specified  comment  period,  FDA  will 
publish  in  the  Federal  Register  a 
docimient  within  30  days  after  the 
comment  period  ends  to  confirm  the 
effective  date  of  this  direct  final  rule. 

A  significant  adverse  comment  is 
defined  as  a  comment  that  explains  why 
the  nde  woiUd  be  inappropriate, 
including  challenges  to  the  rule's 
underlying  premise  or  approach,  or 
would  be  ineffective  or  imacceptable 
without  a  change.  lii  determining 
whether  a  significant  adverse  comment 
is  sufficient  to  terminate  a  direct  final 
rulemaking,  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process.  Comments  that  are  fiivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  significant 
or  adverse  under  this  procedure.  A 
comment  suggesting  a  change  in 
addition  to  that  proposed  by  the  rule 
would  not  be  considered  a  significant 
adverse  comment,  unless,  as  explained 
by  the  comment,  the  rule  would  be 
ineffective  without  change. 

in.  Analysis  of  Impacts 

A.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

B.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
direct  final  rule  under  Executive  Order 
12866,  die  Regulatorv  Flexibilitv  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  (Public  Law  104- 
4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regiUadon  is  necessary,  to  select 
regidatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity).  The 
Regulatory  Flexibility  Act  requires 
agencies  to  examine  the  economic 
impact  of  a  nde  on  small  entities.  The 
Unfunded  Mandates  Reform  Act 
requires  agencies  to  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  enacting  any  rule  that 
may  residt  in  an  expenditure  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  (adjusted 
annually  for  inflation).  The  agency  has 
reviewed  this  direct  final  rule  and  has 
determined  that  the  rule  is  consistent 
with  the  principles  set  forth  in  the 
Executive  Order  and  in  these  two 
statutes.  FDA  finds  that  the  direct  final 
rule  wUl  not  be  an  economically 
sigfuficant  rule  under  the  Executive 
Order. 

The  direct  final  rule  deletes  the 
regidations  regarding  designated 
journals  that  cotdd  be  referenced  by  a 
sponsor  in  its  apphcation  and  by 
anyone  who  submits  a  document  to  the 
Dockets  Management  Branch  or  files  an 
objection  and  request  for  a  bearing  on  a 
regulation  or  order.  FDA  is  taking  this 
action  because  the  list  is  outdated,  is  not 
being  used,  and  is  not  an  efficient  use 
of  agency  resources.  The  customary 
practice  in  industry  is  for  those 
preparing  NADA's  to  include  a  copy  of 
all  referenced  material.  This  is  preferred 
because  it  ensures  the  application  is 
complete  at  submission  and  will  not 
result  in  a  delay  in  the  review  pnKess. 
FDA  estimates  that  the  additional 
copying  cost  to  those  few  applicants 
that  relied  on  the  nde  woidd  be 
insignificant,  as  well  as  offset  by  the 
savings  to  the  agency  from  not  copying 
the  same  material,  liie  agency  also 
estimates  that  the  additional  copying 
costs  to  those  few  individuals  that  relied 
on  the  rule  for  documents  submitted  to 
the  Dockets  Management  Branch  and  for 
objections  and  requests  for  hearings  on 
a  regulation  or  order  would  be 
insignificant. 


In  accordance  with  the  Regidatory 
Flexibility  Act,  FDA  has  considered  the 
effect  that  this  direct  final  rule  will  have 
on  small  entities,  including  small 
businesses,  and  certifies  that  this  direct 
final  nde  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  FDA  has  also 
anal>'zed  this  direct  final  rule  in 
accordance  with  the  Unfimded 
Mandates  Reform  Act  and  determined 
that  the  direct  final  rule  will  not  result 
in  the  expenditure  in  any  one  year  by 
State,  lockl,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
SlfK)  million.  Therefore,  no  further 
analysis  is  required. 

rV.  The  Paperwork  Redudian  Ad  of 
1995 

This  direct  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  imder  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

V.  Request  for  Comments 

Interested  persons  may.  on  or  before 
February  23.  2000.  submit  to  the  Docket 
Management  Branch  (address  above) 
written  comments  regarding  this  direct 
final  nde.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  All  received 
comments  will  be  considered  comments 
regarding  the  proposed  rule  and  this 
direct  final  rule. 

List  of  Subjects 

21  CFR  Part  10 

Administrative  practice  and 
procedure.  News  media. 

21  CFF  Part  12 

Administrative  practice  and 
procedure. 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

"Therefore. iinder  the  Federal  Food. 
Drug,  and  Coshietic  Act  and  under 
authority  delegated  to  the  Commissionei 
of  Food  and  Drugs,  21  CFR  parts  10. 12, 
and  510  are  amended  as  follows; 

PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

1.  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 
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Aulhorily:  5  U.S.C.  551-558,  701-706:  15 
U.S.C.  1451-1461;  21  U.S.C.  141-149,  321- 
397,  467f,  679,  821,  1034:  28  U.S.C  2112:  42 
U.S.C.  201.  262,  263b.  2M. 

$10.20    [Amended] 

2.  Section  10.20  Submission  of 
documents  to  Dockets  Management 
Branch:  computation  of  time: 
availability  for  public  disclosure  is 
amended  by  adding  in  paragraph 
(c}{l)(iii)  the  word  "or"  after  the  word 
"available:",  by  removing  in  paragraph 
(c)(l)(ivl  the  words  "agency:  or"  and 
adding  in  its  place  the  word  "agency.", 
and  by  removing  paragraph  (c)(l)(vl. 

PART  12— FORMAL  EVIDEKTIARY 
PUBUC  HEARING 

3.  The  authority  citation  for  21  CFR 
part  12  continues  to  read  as  follows: 

Aulhorily:  21  U.S.C  141-149.  321-393. 
467f.  679,  821,  1034;  42  U.S.C.  201.  262, 
263b-263n,  264:  15  U.S.C  1451-1461;  5 
U.S.C.  551-558.  701-721;  28  U.S.C  2112. 

$12.22    [Amended] 

4.  Section  12.22  Filing  objections  and 
requests  for  a  hearing  on  a  regulation  or 
order  is  amended  by  adding  in 
paragraph  (a)(5)(i)(a)  the  word  "or"  after 
the  word  "available;",  by  removing  in 
paragraph  (a}(5)(i)(&)  the  words  "agency: 
or"  and  adding  in  its  place  the  word 
"agency",  and  bv  removing  paragraph 
(a)(5)(i)(c). 

PART  510— NEW  ANIMAL  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  use.  321.  331.  351.  352. 
353.  360b.  371,  379e. 

$510.3    [Amended] 

6.  Section  510.3  Definitions  and 
interpretations  is  amended  by  removing 
paragraph  (1). 

$  SI  0.9S    [Removed  and  Reeerved] 

7.  Section  510.95  Designated  journals 
is  removed  and  reserved. 

Dated:  NovemlMr  30.  1999. 
Margaret  M.  Oolzel. 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  99-31907  filed  12-9-99:  8:45  ami 
aaxMO  COOE  41S(M)1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnictration 

21  CFR  Part  179 

[Docket  No.  94F-045S1 

Irradiation  In  ttie  Production, 
Processing,  and  Handling  of  Food 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

AtmON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  X-radiation,  produced  by 
operation  of  X-ray  tubes  at  energy  levels 
of  500  kilovolt  peak  or  lower,  to  inspect 
food.  This  action  is  in  response  to  a 
petition  filed  by  American  Science  and 
Engineering,  Inc. 

DATES:  This  regulation  is  effective 
December  10.  1999;  vvritten  objections 
and  request  for  a  hearing  by  January  10, 
2000. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061.  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  Binion  Williams,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-418-3122. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  13. 1995  (60  FR  3249),  FDA 
aimounced  that  a  food  additive  petition 
(FAP  5M4438)  had  been  filed  by 
American  Science  and  Engineering,  Inc., 
829  Middlesex  Turnpike,  Billerica,  MA 
01821,  formerly  40  Erie  St..  Cambridge, 
MA  02139-4286.  The  petitioner 
proposed  that  the  food  additive 
regulations  in  §  179.21  Sources  of 
radiation  used  for  inspection  of  food,  for 
inspection  of  packaged  food,  and  for 
controlling  food  processing  (21  CFR 
179.21),  be  amended  to  provide  for  the 
safe  use  of  X-radiation,  produced  by 
operation  of  X-ray  tubes  at  energy  levels 
of  500.000  electron  volts  (500  keV)  or 
lower,  to  inspect  cargo  containers  that 
may  contain  food.  The  current 
regulation  limits  the  operation  of  X-ray 
tubes  to  energy  levels  of  300.000 
electron  volts  (3t}0  keV)  peak  or  lower. 

FDA  has  evaluated  the  data  and 
information  in  the  petition  and  other 
relevant  material,  and  notes  that 
information  in  the  petition  establishes 
that  an  extension  of  the  upper  limit  on 
the  energy  level  is  necessary  in  order  to 
be  able  to  inspect  large  cargo  containers 


using  X-ray  tubes.  The  data  and 
information  available  to  the  agency 
establish  that  the  maximum  absorbed 
dose  expected  as  a  result  of  the 
petitioned  use  of  X-radiation  is  50 
micrograys.  This  level  of  absorption  is 
well  below  10  grays,  a  level  established 
as  safe,  by  prior  agency  reviews. 

The  agency  concludes  that  the 
proposed  use  of  X-radiation,  produced 
by  operation  of  X-ray  tubes  at  energy 
levels  of  500  keV  or  lower,  to  inspect 
food,  is  safe  and  that  the  conditions 
listed  in  §  179.21  should  be  amended  as 
set  forth  below.  In  addition,  FDA  is 
making  a  minor  editorial  change  in  the 
wording  of  the  regulation  to  reflect  the 
fact  that  operating  voltage  of  the  X-ray 
source  should  be  described  as  a  voltage, 
rather  than  an  energy  level.  This  change 
is  more  technically  accurate  and  does 
not  change  the  requirements  of  the 
current  regulation.  

In  accordance  with  §  171.1(h)  (21  CTR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  bam  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  &nd  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  10.  2000.  file 
with  the  Dockets  Management  Bl^ch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
niunbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  bearing  for  any 
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particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  179 

Food  additives,  Food  labeling,  Food 
packaging.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  179  is 
amended  as  follows: 

PART  179— iRRADIATlON  IN  THE 
PRODUCTION.  PROCESSING  AND 
HANDUNG  OF  FOOD 

1 .  The  authority  dution  for  21  CFR 
part  179  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  343.  34B. 
373.  374. 

2.  Section  17g.21(a)(l)  is  revised  to 
read  as  follows: 


$  1 79.21    Sources  of  radiation  used  for 
Inspection  ot  food,  for  inspection  of 
packaged  food,  and  for  controlling  food 
processing. 

»         *         «         •         • 

(a)  *  *  • 

(1)  X-ray  tubes  producing  X-radiation 
from  operation  of  the  tube  source  at  a 
voltage  of  500  kilovolt  peak  or  lower. 

»         *        »         »        » 

Dated:  November  26, 1999. 
L.  Robert  Lake. 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition . 
IFR  Doc.  99-32001  Filed  12-9-99;  8:45  am) 
auNO  CODE  nn-oi-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

New  Animal  Drugs;  Change  of  Sponsor 
Address 

AGENCY:  Food  and  Drug  Administration 
ACTWN:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for  Hoechst 
Roussel  Vet. 

DATES:  This  regulation  is  effective 
December  10. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  ).  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockyille,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATKM:  Hoechst 
Roussel  Vet,  30  Independence  Blvd., 
P.O.  Box  4915,  Warren.  NJ  07059.  has 


informed  FDA  of  a  change  of  sponsor 
address  to  Pem'ville  Corporate  Park  III. 
P.O.  Box  4010.  Clinton.  NJ  08809-4010. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(l| 
and  (c)(2)  to  reflect  the  change  of 
sponsor  address. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A).  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to 
congressional  review  requirements  in  5 
U.S.C  801-808. 

List  of  Snbiects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  and  under 
,  authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Aulhorily:  21  U.S.C  321.  331.  351.  352. 
353.  360b.  371.  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
entry  for  "Hoechst  Roussel  Vet"  and  in 
the  table  in  paragraph  (c|(2)  by  revising 
the  entry  for  "012799"  to  read  as 
follows: 

$  510.600    Names,  addresses,  and  dnjg 
lat>eler  codes  of  sponsors  of  approved 
applicatkjns 

•         •         •         •         • 

(0*  *  • 
(D*  *  • 


Rmi  name  and  address                                      |                                           Dnig  labeler  code 

Hoechst  Roussel  Vet,  Penyville  Corporate  Park  III,  P.O.  Box  4010, 
Clinton,  NJ  08809^W10. 

012799 

(2)' 


V 


Drug  labeter  code 

Fim)  name  and  address 

•                                   •                                  • 

012799 

Hoectist  Ftoussel  Vel.  Perryville  Co<porale  Park  III,  PO.  Box  4010. 
Clinton.  NJ  08809-4010. 
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Daled:  December  2.  1999. 
Cliira  M.  UUwn. 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Vetehitary  Medicine. 
|FR  Doc.  99-32002  Filed  12-9-99:  8:45  ami 

■LUNO  CODE  4t<S-01-f 


DEPARTMENT  OF  TRAK4SPORTATION 

CoMt  Guard 

33  CFR  Part  100 

[CG  007-99-082] 

RIN211S-AE46 

Spacial  Local  Regulations;  BellSoutti 
Winterfest  Boat  Parade.  Broward 
County,  Fort  Lauderdale,  Florida 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  Temporary  Special  local 
regulations  are  being  adopted  for  the 
BellSouth  Winterfest  Boat  Parade.  The 
event  will  be  held  on  December  1 1 , 
1999,  on  the  waters  of  the  Port 
Everglades  turning  basin  and  the 
Intracoastal  Waterwav  from  Dania 
Sound  Light  35  (LLNR  47575)  to  the 
Pompano  Beach  Day  Beacon  74  (LLNR 
47230).  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  These  regulations  become 
effective  at  5  p.m.  and  terminate  at  10 
p.m.  Eastern  Standard  Time  (EST)  on 
December  11. 1999. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  ICGD07-99-082I  and  are 
available  for  inspection  or  copying  at 
the  Seventh  Coast  Guard  District,  Room 
918,  909  S.E.  First  Avenue,  Miami,  FL, 
between  7:30  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  BMl 
Storey,  Coast  Guard  Group  Miami, 
Florida  at  (305)  535-4472. 
SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
553(d)(3),  the  Coast  Guard  finds  that 


good  cause  exists  for  not  publishing  an 
NPRM  and  making  these  regulations 
effective  less  than  30  days  after  the 
Federal  Register  publication.  Publishing 
a  Notice  of  Proposed  Rulemaking  and 
delaying  the  effective  date  would  be 
contrary  to  national  safety  interests 
since  immediate  action  is  needed  to 
minimize  potential  danger  to  the  public 
as  there  will  be  thousands  of  spectator 
craft  in  the  area  and  the  event  date  is 
scheduled  for  December  11. 

Background  and  Purpose 

The  BellSouth  Winterfest  Boat  Parade 
is  a  nighttime  parade  of  approximately 
110  pleasure  boats  ranging  in  length 
from  20  feet  to  200  feet  decorated  with 
holiday  lights.  Approximately  1000 
spectator  craft  are  anticipated.  The 
parade  will  form  in  the  staging  area  at 
the  Port  Everglades  tiuning  basin  then 
proceed  north  on  the  Intracoastal 
Waterway  (ICW)  to  Lake  Santa  Barbara 
where  the  parade  will  disband.  The 
regulated  area  includes  the  staging  area 
and  the  parade  route.  The  staging  area 
encompasses  the  Port  Everglades 
turning  basin,  north  to  Dania  Soiuid 
Light  35  LLNR  42865.  The  parade  route 
encompasses  the  Intracoastal  Waterway 
from  Dania  Sound  Light  35  (LLNR 
47575)  to  Pompano  Beach  day  beacon 
74  (LLNR  47230). 

No  anchoring  is  permitted  in  the 
staging  area.  Fiuther,  no  anchoring  is 
permitted  in  the  vicinity  of  the  viewing 
area  which  extends  from  the  Sunrise 
Blvd  Bridge  south  to  the  New  River 
Sound  Light  3  (LLNR  47240)  west  of  the 
ICW.  During  the  parade  transit,  these 
regulations  prohibit  nonparticipating 
vessels  from  approaching  within  500 
feet  ahead  of  the  lead  vessel  or  500  feel 
astern  of  the  last  participating  vessel  in 
the  parade,  and  within  50  feet  on  either 
side  of  the  parade,  imless  authorized  by 
the  Patrol  Commander.  After  the 
passage  of  the  parade  participants,  all 
vessels  will  be  allowed  to  resume 
normal  operations  at  the  discretion  of 
the  Patrol  Commander. 

Regulatory  Evaluation 

This  proposal  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  tmder  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 


order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  RegulatorN'  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
uiuiecessaiy.  The  regulated  area  will 
only  be  in  effect  for  five  hours  on  one 
day. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.l  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small  business, 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the  regulations  will  only  be  in  effect  for 
five  hours  one  day  and  the  parade  is  a 
well  known  local  event. 

Assistance  for  Small  EnUties 

Under  section  213(a)  of  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-221), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  entities  may  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  for  assistance  in 
understanding  and  participating  in  this 
rulemaking.  We  also  have  a  point  of 
contact  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The  - 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
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employees  of  the  l^ast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eUminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E,0. 
13045,  Protection  of  Children  from 
Enviroimiental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1 , 
paragraph  34fh)  of  Commandant 
Instruction  M16475.1C.  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation. 
Additionally,  an  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  were 
prepared  for  this  event  in  1995  and 
event  conditions  have  not  changed.  A 
copy  of  the  EA  and  FONSI  are  available 
in  the  docket  for  inspection  or  copying. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  100-{AMENDEO] 

1 .  The  authority  citation  for  Pari  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  S  100.35T-07-082  is 
added  to  read  as  follows: 

§iao.35T-07-082    Bellsouth  Winterfest 
Boat  Parade.  Broward  County,  FL 
Lauderdale.  FL 

(a)  Definitions. 

(1)  Staging  areu.  The  staging  area  is 
the  Port  Everglades  Turning  Basin  and 
that  portion  of  the  Intracoastal 
Waterway  extending  from  Port 
Everglades  Turning  Basin  to  Dania 
Sound  light  35  (LLNR  42865). 

(2)  Parade  ivute.  The  parade  route 
includes  the  Intracoastal  Waterwav  6x)m 
Dania  Sound  light  35  (LLNR  47575)  to 
Pompano  Beach  daybeacon  74  (LLNR 
47230). 

(3)  Viewing  area.  The  viewing  area 
extends  from  the  Sunrise  Blvd  Bridge 
south  to  the  New  River  Sound  Light  3 
(LLNR  47240)  west  of  the  ICW. 

(4)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  pettv' 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander.  Coast 
Guard  Group  Miami.  Florida.  The  Coast 
Guard  assumes  no  responsibility  for  the 
operation  of  the  event,  the  safetj'  of 
participants  and  spectators,  the  safiety  of 
transient  craft,  and  the  qualification  and 
instruction  of  participants.  These 
responsibilities  rest  solely  with  the 
sponsor  of  the  event. 

(b)  Special  Local  Regulations.  (1) 
Staging  area.  Entry  or  anchoring  in  the 
staging  area  by  nonparticipating  vessels 
is  prohibited,  unless  authorized  by  the 
Patrol  Commander 

(2)  Parade  route.  During  the  parade 
transit,  nonparticipating  vessels  are 
prohibited  from  approaching  within  500 
feet  ahead  of  the  lead  vessel  or  500  feet 
astern  of  the  last  participating  vessel  in 
the  parade,  and  within  50  feet  on  either 
side  of  the  parade  unless  authorized  by 
the  Patrol  Commander. 

(3)  Viewing  area.  Anchoring  in  the 
vicinity  of  the  viewing  area  is 
prohibited. 


(4)  Miscellaneous.  A  succession  of  not 
fewer  than  5  short  whistle  or  horn  blasts 
from  a  patrol  vessel  will  be  the  signal 
for  any  non-participating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately.  At  the 
discretion  of  the  Patrol  Commander,  all 
vessels  may  resume  normal  operations 
after  the  passage  of  the  parade 
participants. 

(c)  Dates.  This  section  becomes 
effective  at  5  p.m.  and  terminates  at  10 
p.m.  EST  on  December  11. 1999. 

Dated:  December  2.  1999. 
Thad  W.  AUen. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Sewnlb  Coast  Guard  District. 
|FR  Doc.  99-32092  Filed  12-7-99;  3:46  pml 
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DEPARTMENT  OF  TRANSPORTA'HON 
Federal  Railroad  Administration 
49  CFR  Parts  219  and  225 
[FRA-98-4898,  Notice  No.  2) 
RtN2130-AB3a 

Annual  Adjustment  of  Monetary 
Threshold  tor  Reporting  Rail 
Equipment  Accidents/Incidents  and 
Other  Technical  Amendment 

AGENCY:  Federal  Railroad 
Administration  (FTIA).  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  at 
S6,600  the  monetar>'  threshold  for 
reporting  railroad  accidents/incidents 
involving  railroaH  property  damage  that 
occur  during  calendar  year  2000.  There 
is  no  change  from  the  reporting 
threshold  for  calendar  year  1999.  This 
action  is  needed  to  ensure  and  maintain 
comparability  between  different  years  of 
data  by  having  the  threshold  keep  pace 
with  any  increases  or  decreases  in 
equipment  and  labor  costs  so  that  each 
year  accidents  involving  the  same 
minimum  amount  of  railroad  property 
damage  are  included  in  the  reportable 
accident  counts.  The  reporting 
threshold  was  last  reviewed  in  1998.  In 
addition,  a  typographical  error  in  a 
threshold  provision  is  corrected. 
EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Finkelstein,  Staff  Director, 
Office  of  Safety  Analysis.  RRS-22.  Mail 
Stop  17.  Office  of  Safety  Assurance  and 
Compliance.  fTlA„  1 1 20  Vermont  Ave. . 
NW,  Washington.  DC  20590  (telephone 


69194  Federal  Register/ Vol.  64.  No.  237 /Friday,  December  10,  1999 /Rules  and  Regulations 


202-493-6280);  or  Nancy  L.  Friedman. 
Trial  Attorney.  Office  of  Chief  Counsel. 
RCC-12.  Mail  Stop  10.  FRA.  1120 
Vermont  Ave..  NW.  Washington.  EC 
20590  (telephone  202-493-6034). 
SUPPLEMENTARY  INFOOMATION: 

Background 

Each  rail  equipment  accident/incident 
must  be  reported  to  FRA  using  the  Rail 
Equipment  Accident/Incident  Report 
(Form  FRA  F  6180.54).  49  CFR 
225.19(b).  (c).  As  revised  in  1997. 
paragraphs  (c)  and  (e)  of  49  CFR  225.19. 
provide  that  the  dollar  figure  that 
constitutes  the  reporting  threshold  for 
rail  equipment  accidents/incidents  will 
be  adjusted,  if  necessary,  every  year  in 
accordance  with  the  procedures 
outlined  in  appendix  B  to  part  225.  to 
reflect  any  cost  increases  or  decreases. 
61  FR  30942.  30969  (June  18. 1996);  61 
FR  60632.  60634  (Nov.  29.  1996);  61  FR 
67477.  67490  (Dec.  23,  1996). 

New  Reporting  Threshold 

Approximately  one  year  has  passed 
since  the  rail  equipment  accident/ 
incident  reporting  threshold  was  last 
reviewed,  and  approximately  two  years 
since  it  was  revised.  63  FR  71790  (Dec 
30,  1998),  62  FR  63675  (Dec.  2, 1997). 
Consequently.  FRA  has  recalculated  the 
threshold,  as  required  by  S  225.19(c), 
based  on  decreased  costs  for  labor  and 
increased  costs  for  equipment.  FRA  has 
determined  that  the  current  reporting 
threshold  of  $6,600,  which  applies  to 
rail  equipment  accidents/incidents  that 
occur  during  calendar  year  1999,  should 
remain  the  same  for  rail  equipment 
accidents/incidents  that  occur  during 
calendar  year  2000,  effective  )anuary  1 , 
2000. 

Accordingly,  §§225.5  and  225.19  and 
Appendix  B  have  been  amended  to  state 
the  reporting  threshold  for  calendar  year 
2000  and  the  most  recent  cost  figures 
and  the  calculations  made  to  determine 
that  threshold.  Finally,  the  alcohol  and 
drug  regulations  (49  CFR  part  219)  are 
also  amended  to  reflect  that  the 
reporting  threshold  for  calendar  year 
2000  is  S6,600. 

Correction 

In  reviewing  the  reporting  threshold. 
FRA  noticed  a  typographical  error  in  the 
definition  of  "rail  equipment  accident/ 
incident."  The  italicized  words  in  the 
present  definition,  which  follows,  were 
introduced  by  mistake,  were  not  given 
effect,  and  do  not  make  sense;  therefore, 
they  are  being  deleted: 

Rail  equipment  accidents/incidents  are 
collistons,  derailments,  fires,  explosions,  acts 
of  God.  or  other  events  involving  the 
operation  of  railroad  on-track  equipment, 
signals,  track,  track  equipment  (standing  or 


moving)  that  result  in  damages  greater  than 
the  current  reporting  threshold  {i.e.  $6,300 
for  calendar  years  1091  through  1996,  $6,500 
for  calendar  year  1997,  and  S6.600  for 
calendar  years  1996  through  1999)  to  railroad 
on-track  equipment,  signals,  tracks,  track 
structures,  or  roadbed,  including  labor  costs 
and  the  costs  for  acquiring  new  equipment 
and  material. 

49  CFR  225.19(c). 

Notice  and  Comment  Procedures 

In  this  rule,  FRA  recalculates  the 
monetary  reporting  threshold  based  on 
the  formula  adopted,  after  notice  and 
comment,  in  the  final  rule  published 
June  18. 1996,  61  FR  30959,  30969,  and 
discussed  in  detail  in  the  final  rule 
published  November  29, 1996.  61  FR 
30632.  FRA  finds  that  both  the  current 
cost  data  inserted  into  this  pre-existing 
formula  and  the  original  cost  data  that 
they  replace  were  obtained  from  reliable 
Federal  govenunent  sources.  FRA  also 
corrects  a  typographical  error  in  the 
definition  of  "rail  equipment  accident/ 
incident.  '  FRA  finds  that  this  rule 
imposes  no  additional  burden  on  any 
person,  but  rather  provides  a  benefit  by 
permitting  the  valid  comparison  of 
accident  data  over  time.  Accordingly, 
FRA  concludes  that  notice  and 
comment  procediu^s  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  As  a  consequence.  FRA  is 
proceeding  directly  to  this  final  rule. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  procedures  and  is 
considered  to  be  a  nonsignificant 
regulatory  action  under  DOT  policies 
and  procedures  (44  FR  11034;  February 
26. 1979).  This  final  rule  also  has  been 
reviewed  under  Executive  Order  12866 
and  is  also  considered  "nonsignificant" 
under  that  Order. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities,  unless  the  Secretary  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
will  have  no  new  significant  direct  or 
indirect  economic  impact  on  small  units 
of  government,  business,  or  other 
organizations.  To  the  extent  that  this 
rule  has  any  impact  on  small  units,  the 
impact  will  be  neutral  because  the  rule 
is  maintaining,  rather  than  increasing, 
their  reporting  burden. 


Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  associated  with 
this  final  rule.  Therefore,  no  estimate  of 
a  public  reporting  burden  is  required. 

Environmenlal  Impact 

This  final  rule  will  not  have  any 
identifiable  environmental  Impact. 

Federalism  Implications 

This  final  rule  will  not  have  a 
substantial  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

List  of  Subjects 

49  CFR  Part  219 

Alcohol  abuse,  Drug  abuse.  Drug 
testing.  Penalties,  Railroad  safety. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation, 

49  CFR  Part  225 

Investigations.  Penalties,  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

The  Final  Rule 

In  consideration  of  the  foregoing,  FRA 
amends  Parts  219  and  225,  Title  49. 
Code  of  Federal  Regulations  as  follows: 

PART  219— {AMENDED] 

1 .  The  authority  citation  for  part  219 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  20103.  20107.  20111. 
20112.  20113.  20140,  21301, 21304;  and  49 
CFR  1.49(m). 

2.  By  amending  §  219.5  by  revising 
the  first  sentence  in  the  definition  of 
Impact  accident  and  by  revising  the 
definitions  of  Reporting  threshold  and 
Train  accident  to  read  as  follows; 

§219.5    OeflnWons. 

Impact  accident  means  a  train 
accident  [i.e.,  a  rail  equipment  accident 
involving  damage  in  excess  of  the 
current  reporting  threshold.  $6,300  for 
calendar  years  1991  through  1996, 
S6.500  for  calendar  year  1997.  and 
S6.600  for  calendar  years  1998  through 
2000)  consisting  of  a  head-on  collision, 
a  rear-end  collision,  a  side  collision 
(including  a  collision  at  a  railroad 
crossing  at  grade),  a  switching  collision, 
or  impact  with  a  deliberately-placed 
obstruction  such  as  a  bumping  post. 
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Reporting  threshold  means  the 
amount  specified  in  §  225.19(e)  of  this 
chapter,  as  adjusted  from  time  to  time 
in  accordance  with  appendix  B  to  part 
225  of  this  chapter.  The  reporting 
threshold  for  calendar  years  1991 
through  1996  is  S6.300.  The  reporting 
threshold  for  calendar  year  1997  is 
S6.500.  The  reporting  threshold  for 
calendar  vears  1998  through  2000  is 
$6,600. 
■         *         *         *         * 

Train  accident  means  a  passenger, 
freight,  or  work  train  accident  described 
in  S  225.19(c)  of  this  chapter  (a  "rail 
equipment  accident"  involving  damage 
in  excess  of  the  current  reporting 
threshold.  $6,300  for  calendar  years 
1991  through  1996,  $6,500  for  calendar 
year  1997,  $6,600  for  calendar  years 
1998  through  2000),  including  an 
accident  involving  a  switching 
movement. 
*        •        *        *        * 

3.  By  amending  S  219.201  by  revising 
the  introductory  text  of  paragraphs(a)(l) 
and  (a)(2),  and  by  revising  paragraph 
(a)(4)  to  read  as  follows: 

$219,201     Events  for  which  testing  Is 
raqulrad. 

(a)*  •   • 

(1)  Major  train  accident.  Any  train 
accident  (i.e.,  a  rail  equipment  accident 
involving  damage  in  excess  of  the 
current  reporting  threshold.  $6,300  for 
calendar  years  1991  through  1996. 


$6,500  for  calendar  year  1997,  $6,600 
for  calendar  years  1998  through  2000) 
that  involves  one  or  more  of  the 
following: 

*  •         *         •         • 

(2)  Impact  accident.  An  impact 
accident  (i.e.,  a  rail  equipment  accident 
defined  as  an  "impact  accident"  In 
§  219.5  of  this  part  that  involves  damage 
in  excess  of  the  ciurent  reporting 
threshold,  $6,300  for  calendar  vears 
1991  through  1996.  $6,500  for  calendar 
year  1997.  and  $6,600  for  calendar  years 
1998  through  2000)  resulting  in — 

*  *         *         •         • 

(4)  Passenger  train  accident. 
Reportable  injtiry  to  any  person  in  a 
train  accident  [i.e.,  a  rail  equipment 
accident  involving  damage  in  excess  of 
the  current  reporting  threshold,  $6,300 
for  calendar  years  1991  through  1996. 
$6,500  for  calendar  year  1997,  and 
$6,600  for  calendar  years  1998  through 
2000)  involving  a  passenger  train. 


PART  225— (AMENDED] 

1.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20901, 
20902.  21302,  21311;  49  U.S.C  103:  49  CFR 
1.49  (c),(g),  and  (m). 

2.  ln§22S.19,  by  revising  the  first 
sentence  of  paragraph  (c)  and  by 
revising  paragraph  (e)  to  read  as  follows: 


§  225.19    Primary  groups  ol 
Incidents. 


(c)  Rail  equipment  accidents/ 
incidents  are  collisions,  derailments, 
fires,  explosions,  acts  of  God.  and  other 
events  involving  the  operation  of  on- 
track  equipment  (standing  or  moving) 
that  result  in  damages  higher  than  the 
current  reporting  threshold  [i.e.  S6.300 
for  calendar  years  1991  through  1996. 
$6,500  for  calendar  year  1997.  and 
$6,600  for  calendar  years  1998  through 
2000)  to  railroad  on-track  equipment, 
signals,  tracks,  track  structures,  or 
roadbed,  including  labor  costs  and  the 
costs  for  acquiring  new  equipment  and 
material.  •  *   • 


(e)  The  reporting  threshold  is  $6,300 
for  calendar  years  1991  tlirough  1996. 
The  reporting  threshold  is  $6,500  for 
calendar  year  1997  and  $6,600  for 
calendar  years  1998  through  2000.  The 
procedure  for  determining  the  reporting 
threshold  for  calendar  year  1997  and 
later  appears  as  appendix  B  to  part  225. 

3.  Part  225  is  amended  by  revising 
paragraphs  8  and  9  of  appendix  B  to 
read  as  follows: 

Appendix  B  to  Part  Z2S — Procedure  for 
Determining  Reporting  Threshold 


8.  Formula: 


New  Threshold  =  Prior  Threshold  x 


U0.5 


K-*p),o.(E 


w„ 


+  05- 


Where: 

Prior  Threshold  =  $6,600  (for  rail 
equipment  accidents/incidents  that 
occur  during  calendar  year  1999) 

Wn  =  New  average  hourly  wage  rate  ($) 
=  17.888333 

Wp  =  Prior  average  hourly  wage  rate  (S) 
=  18.085000 

En  =  New  equipment  average  PPI  value 

($)  =  134.89166 
Ep  =  Prior  equipment  average  PPI  value 

($)  =  134.49166 

9.  The  result  of  these  calculations  is 
$6.577.3144.  Since  the  result  is  rounded 
to  the  nearest  $100.  the  new  reporting 
threshold  for  rail  equipment  accidents/ 
incidents  that  occur  during  calendar 
year  2000  is  $6,600.  which  is  the  same 
as  for  calendar  years  1998  through  1999. 


Issued  in  Washington.  DC.  on  NovemlMr 
15,  1999. 

Jolene  M.  Molitoris, 
Administrator,  Federal  Railroad 
Administration. 

IFR  Doc  99-30666  Filed  12-9-99:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Sendee 

50  CFR  Pan  17 

RIN  101S-AE75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Endangered  Status 
tor  tlie  Plant  Frttlllaria  gentneri 
(Gentr>er's  fritlllary) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


100 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
endangered  status  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Fritillaria  gentneri 
(Centner's  fritillary)  (  =  Mission-bells). 
This  plant  is  found  only  in  two 
counties,  Jackson  and  Josephine,  in 
southwestern  Oregon.  This  taxon  is 
threatened  by  residential  development, 
agricultural  activities,  logging,  road  and 
trail  improvement,  off-road  vehicle  use. 
collection  for  gardens,  and  problems 
associated  with  small  population  size. 
This  rule  Implements  the  Federal 
protection  anS  recovery  provisions 
afforded  by  the  Act  for  Fritillaria 
gentneri. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  10.  2000. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
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Service,  Oregon  Fish  and  Wildlife 
Office,  2600  S.E.  98th  Ave.,  Suite  100. 
Portland.  Oregon  97266. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Robinson,  botanist,  at  the  above 
address  or  by  telephone  503/231-6179. 
SUPPLEMENTARY  INFORMATION: 
Background 

Fritillario  gentneri  is  a  red-flowered 
herb  belonging  to  the  lily  family 
(Liliaceae).  Fritillario  gentneri  was 
discovered  by  members  of  the  Centner 
family  from  Medford,  Oregon,  who 
noticed  that  a  red  fritillary  brought  into 
their  garden  (and  seen  in  a  flower 
arrangement  at  a  friend's  house)  was 
different  from  the  relatively  common 
"red  bells. "  Fritillario  recurva.  The  new 
plant  species,  Fritillario  gentneri.  was 
given  its  scientific  name  by  Helen  M. 
Gilkey  (1951).  Its  taxonomic  status  was 
reviewed  by  Guerrant  (1992),  who 
addressed  the  question  of  whether  what 
is  referred  to  as  Fritillaria  gentneri  is,  in 
his  words,  "a  single  historical  entity" — 
a  distinct  species,  or  whether  different 
populations  of  similar  plants  might  have 
arisen  independently  from  separate 
hybridization  episodes  between 
Fritillaria  recurva  and  Fritillario  afpnis. 
He  concluded  that  Fritillaria  gentneri  is 
a  separate  species  (Ed  Guerrant,  Berry 
Botanic  Garden,  in  lift.  1998). 

Fritillaria  gentneri  has  a  fleshy  bulb 
and  a  robust  stem  5  to  7  decimeters  (20 
to  28  inches  (in.))  high.  The  stems  and 
leaves  are  glaucous  (having  a  bluish 
waxy  coating]  and  are  sometimes 
mottled  with  purple  The  leaves  are 
lanceolate  (arrow  shaped),  sometimes 
linear,  7  to  15  centimeters  (an)  (3  to  6 
in)  long  and  0.7  to  1.5  cm  (0.3  to  0.6  in) 
wide  at  the  base,  and  they  are  often 
whorled  (in  groups  of  three  or  more  at 
the  same  point  on  the  stem).  The 
flowers  are  solitary  or  in  bracted 
racemes  (simply  branched  flowering 
stem  with  a  small  leaf  at  the  base  of  each 
branch),  solitary  or  in  groups  of  up  to 
five  on  long  pedicels  (the  stalk 
supporting  a  single  flower).  The 
campanulate  (bell-shaped)  corolla  is  3.5 
to  4  cm  (1.4  to  1.6  in)  long  and  is 
reddish  purple  with  pale  yellow  streaks. 
The  style  (the  slender  elongated  part  of 
the  female  reproductive  organ)  is  deeply 
split,  about  half  its  length.  The  only 
other  red-flowered  fritillary  in  the 
vicinity.  Fritillaria  recurva  or  scarlet 
fritillary,  has  styles  that  are  split  only 
one-fourth  to  one-third  their  length 
(Gilkey  1951:  Peck  1961:  Meinke  1982). 

Fritillaria  gentneri  is  restricted  to 
southwestern  Oregon,  where  it  is  known 
only  from  scattered  localities  in  the 
Rogue  and  Illinois  River  drainages  in 
Josephine  and  Jackson  Cotmties. 


Fritillaria  gentneri  occurs  in  dry,  open 
woodlands  of  fir  or  oak  at  elevations 
below  approximately  1.360  meters  (m) 
(4,450  feel  (ft)).  The  species  is  highly 
localized  within  a  48-kilometer  (km) 
(30-mile  (mi))  radius  of  Jacksonville 
Cemetery.  Seventy-three  percent  of  the 
known  plants  of  Fritillaria  gentneri  are 
in  a  central  cluster  located  within  an  11- 
km  (7-mi)  radius  of  the  |acksonville 
Cemetery.  The  remaining  plants  occur 
as  single  individuals  or  occasional 
clusters  of  individuals  sparsely 
distributed  across  the  landscape. 

We  analyzed  the  status  of  this  species 
and  its  population  trend  by  dividing  its 
range  into  a  longitude-latitude  grid  with 
macro  plots  or  cells  as  the  finest  unit  of 
resolution.  Each  macro  plot  is  0.1 
minute  of  latitude  by  0.1  minute  of 
longitude,  or  approximately  0.1  square 
mi  (6.3  acres  (ac)  or  2.56  hectares  (ha)). 
We  numbered  the  macro  plots  to  make 
them  easy  to  locate  on  topographic 
maps,  using  a  numbering  system 
developed  bv  Dr  Andrew  F.  Robinson 
Jr.  (U.S.  Fish  and  Wildlife  Service  1998). 
Fritillaria  gentneri  was  originally 
reported  from  53  macro  plots  but 
currently  is  extant  in  only  45  (or  85 
percent  of  the  original  number).  It  has 
been  extirpated  from  2  of  the  40  macro 
plots  in  the  central  cluster  aroimd 
Jacksonville  Cemetery  and  fiT)m  6  of  the 
13  occurrences  outside  of  the  central 
cluster  of  the  species. 

The  rarity  of  Fritillaria  gentneri  was 
confirmed,  to  some  extent,  by 
information  that  landowners  submitted 
to  us  in  response  to  our  proposal  to  list 
this  plant  as  an  endangered  species  (63 
FR  13819).  This  proposal  was 
publicized  through  outreach  efforts  and 
in  a  news  story  in  the  Daily  Courier  of 
Grants  Pass.  Twelve  landowners 
informed  us  that  they  had  a  red  fritillary 
on  their  lands  that  they  believed  was 
Fritillaria  gentneri.  The  number  of 
plants  ranged  from  1  to  125.  with  a  total 
of  333  plants  reported.  Two  landowners 
provided  fresh  flowering  material 
(including  material  from  the  largest 
site),  which  in  both  cases  was 
determined  to  be  Fritillaria  recurva 
(scarlet  fritillary).  At  least  half  (179)  of 
the  333  reported  plants  are  likely  to  be 
Fritillaria  recun'o.  Throe  landowners 
provided  photographs.  Only  one  of  the 
photographs  showed  enough  detail  to 
allow  identification  of  the  plant,  which 
was  Fritillaria  recurva.  This  species' 
flowers  are  quite  similar  to  those  of 
Fritillaria  gentneri  and  the  only  reliable 
distinguishing  character  is  the  depth  to 
which  the  style  is  split.  Fritillaria 
recurva  is  much  more  widespread  and 
abundant,  but  Fritillaria  gentneri  does 
co-occur  with  it.  To  confirm  whether 
Fritillaria  gentneri  occiu^  at  these  12 


locations,  field  visits  will  be  necessary 
during  the  flowering  season  (April- 
lune). 

It  is  difficult  to  get  accurate  coimts  of 
the  number  of  non-flowering  plants  at  a 
location  for  at  least  two  reasons.  Many 
of  the  plants  remain  dormant  for  several 
years  and  do  not  produce  above-ground 
stems  and  flowers.  Because  a  count  for 
any  site  includes  growing  plants  only,  it 
does  not  count  the  dormant  plants. 
Secondly,  actively  growing  plants  may 
be  grazed  early  on  in  the  growing  season 
by  deer,  and  thus  do  not  set  flower  and 
are  impossible  to  locate  and  census.  One 
survey  counted  60  flowering  plants  and 
200  non-flowering  plants  (Rolle  1988b). 
Knowing  exactly  how  many  plants  are 
present  is  less  important  than  knowing 
the  size  of  the  breeding  population, 
which  is  an  important  variable.  For 
long-term  genetic  evolutionary 
flexibility,  a  breeding  population  needs 
to  be  greater  than  500  plants  (Falk  and 
Hoslinger  1991).  Even  if  all  the  new 
reports  represent  Fritillaria  gentneri,  the 
entire  species  would  barely  exceed  the 
minimum  number  of  reproducing  plants 
needed  for  long-term  genetic  integrity. 
The  minimum  numbers  of  plants 
needed  to  ensure  the  species'  long-term 
survival  in  the  face  of  threats  to  its 
habitat  are  probably  much  greater. 

Ownership  information  is  currently 
available  for  50  of  the  53  total  number 
of  macro  plots.  Thirteen  macro  plots  are 
on  lands  managed  by  the  Medford 
District  of  the  Bureau  of  Land 
Management  (BLM).  Two  are  on  a  right- 
of-way  managed  by  the  Oregon  State 
Department  of  Transportation,  District 
8.  Three  are  on  lands  managed  by 
Southern  Oregon  University.  Seven  are 
on  lands  managed  by  the  City  of 
Jacksonville.  The  remaining  25  macro 
plots  are  privately  owned  land,  so  about 
half  of  this  plant's  current  distribution 
(20  out  of  45  macro  plots  with  extant 
populations)  is  on  private  lands. 

Estimated  numbers  of  flowering 
plants  in  the  45  macro  plots  ranged  from 
1  (for  12  plots)  to  100  (Pelton  Road 
plot).  The  total  nimiber  of  flowering 
plants  in  the  45  macro  plots  is  340.  The 
amount  of  habitat  occupied  within  a 
macro  plot  varied  from  the  space 
occupied  by  a  single  plant  (1  square  m 
or  10.75  square  ft)  to  1.2  ha  (3  ac).  The 
counts  of  flowering  plants  are  likely  to 
be  very  accurate  because  the  plants  are 
so  easy  to  spot;  however,  no  estimates 
are  available  of  how  many  nonflowering 
or  dormant  plants  might  be  in  the  same 
area. 

Fritillaria  gentneri  exists  in  elevatioiu 
ranging  from  approximately  180  to 
1.360  m  (600  to  4.450  ft).  According  to 
J.  Kagan  (Oregon  Natural  Heritage 
Program,  Portland,  Oregon,  pers.  comm. 
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1997).  Fritillaria  gentneri  is  found  in 
three  habitats— oak  woodlands 
dominated  by  Quercus  garryana 
(Oregon  white  oak):  mixed  hardwood 
forest  dominated  by  Quercus  kelloggii 
(California  black  oak).  Quercus 
garryana,  and  Arbutus  menziesii 
(madrone);  and  coniferous  forests 
dominated  by  Arbutus  menziesii  and 
Pseudotsuga  menziesii  (Douglas-fir). 
Although  there  are  thousands  of  acres  of 
these  throe  habitat  types  that  range  from 
Grants  Pass.  Oregon  to  south  of  the 
Oregon-California  border.  The  Nature 
Conservancy  classifies  one  of  these 
three  habitats,  the  oak  woodland,  as 
endangered  throughout  its  range;  the 
other  two  habitats  are  threatened.  All 
three  are  threatened  by  urban  and 
agricultural  development  and  fire 
suppression. 

Fritillaria  gentneri  typically  grows  in 
or  on  the  edge  of  open  woodlands  with 
Quercus  garryana  and  Arbutus 
menziesii  as  the  most  common  overstory 
plants.  Pinus  ponderosa  (western 
yellow  pine)  and  Pseudotsuga  menziesii 
are  also  frequently  present. 
Arctostaphylos  viscida  (white-leaved 
manzanita),  Ceanothus  cuneatus 
(buckbrush),  Ceanothus  velutinus 
(snowbrush),  Cercocarpus  betuloides 
(plume  tree),  Quercus  sadleriana  (Sadler 
oak),  and  Rhus  diversiloba  (poison  oak) 
are  commonly  encoimtered  understory 
shrub  species.  Herbs  are  typical  of  those 
foimd  in  the  Rogue  Valley  foothills — 
Arabis  subpinnatifida  (ashy  rock  cress). 
Astragalus  occidens  var.  hendersoni 
(Rogue  River  milkvetch).  Bromus 
ciliatus  (fringed  brome).  Dodecatheon 
hendersoni  (Henderson's  shootingstar). 
Festuca  califomica  (California  fescue), 
Festuca  idahoensis  (Idaho  fescue). 
Fragaria  vesco  var.  bracteata  (woods 
strawberry).  Fritillaria  affinis  (mission 
bells).  Fritillario  recurva  (scarlet 
fritillary),  Vewisia  spp.  (lewisia), 
Lomatium  utriculatum  (fineleaf  biscuit- 
root).  Poo  sandbergii  (Sandberg's 
bluegrass).  Ranunculus  occidentalis 
(western  buttercup).  Romanzoffia 
suksdorfii  (Suksdorf  s  romanzoffia). 
Senecio  spp.  (groundsel).  Sidalcea  spp. 
(checker-mallow).  Stipa  lemmonii 
(Lenunon's  needle  grass),  and  Vicia 
americana  (American  vetch).  Fritillaria 
gentneri  can  also  grow  in  open 
chaparral/grassland  habitat,  which  is 
often  found  within  or  adjacent  to  the 
mixed  hardwood  forest  ty-pe.  but  always 
where  some  wind  or  sun  protection  is 
provided  by  other  shrubs.  It  does  not 
grow  on  extremely  droughty  sites.  For 
unknown  reasons,  much  apparently 
potential  habitat  within  the  species 
range  is  unoccupied. 

Rolle  (1988e)  stated  that  Fritillaria 
gentneri  often  grows  in  places  that  have 


experienced  human  distiu'bance  and 
eventually  became  revegetated  (e.g.,  old 
road  cuts,  alongside  trails,  bulldozer 
routes,  old  mounds  left  from  past 
mining  or  other  earth-moving  activities). 
At  least  50  percent  of  the  sites  Rolle 
(1988e)  documented  exhibited  signs  of 
disturbance  in  the  past.  Rolle  has  not, 
however  documented  that  earth-moving 
activity  has  spread  bulblets.  The  species 
seems  to  require  some  infrequent  but 
regular  level  of  disturbance  such  as  the 
historic  pattern  of  fire  frequency  in  the 
Rogue  and  Illinois  River  valleys.  It  is  not 
an  early  colonizer  of  these  sites  but 
eventually  takes  advantage  of  the 
opening  or  edge  effect  created.  It 
appears  to  be  a  mid-successional  species 
in  that  it  establishes  after  other  plants 
have  colonized  a  disturbed  area,  but 
before  taller  vegetation  becomes 
established  and  shades  it  out. 

Fritillaria  gentneri  is  a  perennial 
species  that  reproduces  asexually  by 
bulblets.  The  bulblets  break  off  and  form 
new  plants.  According  to  E.  Guerrant 
(pers.  comnv  1997),  even  though  some 
Fritillaria  gentneri  plants  may  form 
fruits  and  seeds  if  pollinated,  no  good 
evidence  exists  that  the  seeds  produced 
are  fertile  or  viable.  Hununingbirds  or 
bumble  bees  are  presumed  to  be  the 
primary  pollinators  (E.  Guerrant,  in  litt. 
1998).  Guerrant  (1992)  sampled  eight 
clusters  and  found  a  few  plants  that  had 
seeds,  but  obvious  embryos  were  not 
documented.  Guerrant  stated  that 
fritillaria  gentneri  may  be  sterile,  that 
the  plant  is  largely  reproducing 
asexually,  and  that  the  sexual 
reproduction  of  the  plant  needs  to  be 
better  docimiented. 

Previous  Federal  Action 

Federal  actions  on  Fritillaria  gentneri 
began  as  a  result  of  section  12  of  the 
Act.  which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Docimient  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  Fritillaria  gentneri 
as  a  threatened  species.  We  published  a 
notice  in  the  Federal  Register  on  Julv  1 , 
1975  (40  FR  27823)  of  our  acceptance  of 
the  report  of  the  Smithsonian  Institution 
as  a  petition  within  the  context  of 
section  4(c)(2)  (petition  prorisions  are 
now  foimd  in  section  4(h)(3)  of  the  Act) 
and  otir  intention  to  review  the  status  of 
the  plant  taxa  named  therein. 

We  initially  included  Fritillaria 
gentneri  as  a  "category  2  candidate  "  in 
a  Notice  of  Review  published  on 
December  15, 1980  (45  FR  82510). 
Category  2  candidate  species  were  taxa 
for  which  data  in  our  possession 


indicated  listing  may  be  appropriate, 
but  for  which  additional  data  on 
biological  vulnerability-  and  threats  were 
needed  to  support  a  proposed  rule.  On 
September  30,  1993  (58  FR  51166),  we 
published  a  Notice  of  Review  upgrading 
this  species  to  a  category  1  status, 
meaning  we  had  sufficient  information 
on  biological  vulnerability  and  threats 
to  support  a  proposal  to  list  Fritillaria 
gentneri  as  an  endangered  or  threatened 
species.  Upon  publication  of  the 
February  28.  1996,  Notice  of  Review  (61 
FR  7605),  we  ceased  using  category 
designations  and  included  Fritillaria 
gentneri  as  a  candidate  species. 
Candidate  species  are  tho.se  for  which 
we  have  on  file  sufficient  information 
on  biological  vulnerability  and  threats 
to  support  proposals  to  list  them  as 
threatened  or  endangered  species.  We 
retained  Fritillaria  gentneri  as  a 
candidate  species  in  the  September  19. 
1997,  Review  of  Plant  and  Animal  Taxa 
(62  FR  49398). 

On  March  23.  1998,  we  published  in 
the  Federal  Register  (63  FR  13819)  a 
proposed  rule  lo  list  Fritillaria  gentneri 
as  an  endangered  species.  The 
processing  of  this  final  rule  conforms 
with  our  Listing  Priority  Guidance 
published  in  the  Federal  Register  on 
October  22.  1999  (64  FR  57114).  The 
guidance  clarifies  the  order  in  which  we 
will  process  rulemakings.  Highest 
priority  is  processing  emergency  listing 
rules  for  any  species  determined  to  face 
a  significant  and  imminent  risk  to  its 
well-being  (Priority  1).  Second  priority 
(Priority  2)  is  processing  final 
determinations  on  proposed  additions 
to  the  lists  of  endangered  and 
threatened  wildlife  and  plants.  Third 
priority  is  processing  new  propo.sals  to 
add  species  to  the  lists.  The  processing 
of  administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinabilily  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  the  Listing  Priority 
Guidance.  This  final  rule  is  a  Priority  2 
action  and  is  being  completed  in 
accordance  with  the  current  Listing 
Priority  Guidance.  We  have  updated 
this  rule  to  ^flect  any  changes  in 
information  faonceming  distribution, 
status,  and  threats  since  the  publication 
of  the  proposed  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  March  23. 1998.  proposed  rule 
(63  FR  13819)  and  associated 
notifications,  we  requested  all  interested 
parties  to  submjl  factual  reports  or 
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information  that  might  contribute  to  the 
development  of  a  final  listing  decision. 
We  contacted  and  requested  comments 
bom  appropriate  Federal  and  State 
agencies,  county  and  dty  governments, 
scientific  organizations,  private  land 
owners,  industrial  land  owners,  and 
other  interested  parties.  Newspaper 
notices  inviting  public  comments  were 
published  in  the  Oregonian  (with 
statewide  circulation)  on  May  1  and 
May  2. 1998. 

During  the  comment  period  following 
the  publication  of  the  proposed  rule,  we 
received  18  written  comments.  Sixteen 
favored  and  two  opposed  the  listing  of 
Fhtillaria  gentneii.  Several  commenters 
provided  information  on  the  status  of 
this  plant  at  several  sites  and  on  threats, 
notably  from  Centaurea  solstitialis 
(yellow  star  thistle)  and  herbicides  used 
to  control  the  thistle.  The  new 
information  updated  the  information 
presented  in  the  proposed  rule  and  is 
incorporated  into  this  final  rule. 
Comments  questioning  or  opposing  the 
proposed  rule  have  been  grouped  into 
issues  for  discussion. 

Issue  1  ■  One  commenter  opposed 
listing  FhtiUaria  gentneri  until  a 
thorough  search  has  been  conducted  for 
additional  populations  in  order  to  get  an 
accurate  count  of  the  total  numbers  of 
Fritillana  gentneri. 

Our  Response:  The  Act  requires  us  to 
make  listing  decisions  using  the  best 
available  scientific  and  commercial 
data.  Section  4  of  the  Act  mandates  thai 
we  consider  the  threats  to  the  species 
based  on  the  five  listing  factors  (see  the 
Sununary  of  Factors  Affecting  the 
Species  section  of  this  rule).  The 
iriformation  currently  available  is 
sufficiently  complete  and  accurate  and 
indicates  that  listing  is  appropriate. 
While  more  plants  may  exist,  the  range 
of  Fritillana  gentneri  is  small,  and  the 
currently  known  number  of  flowering 
plants  is  extremely  small.  Fritillana 
gentneri  has  been  searched  for  by 
knowledgeable  people  for  years,  making 
it  unlikely  that  a  significant  number  of 
new  Fritillana  gentneri  are  yet  to  be 
discovered.  Because  plants  tend  to 
suffer  mass  mortality  from  random 
enviroimiental  events  (such  as  fires, 
landslides,  or  shading  out  by 
encroaching  trees),  plants  are  usually 
considered  safe  only  when  they  occur  in 
large  numbers,  u.suaUy  thousands  of 
individual  plants.  Finding  even  several 
hundred  new  plants  would  not  greatly 
change  the  current  status.  Information 
submitted  by  12  landowners  during  the 
comment  period  on  red  fritillary  plants 
that  might  be  Fritillaria  gentneri  (as 
detailed  in  the  "Background"  section  of 
this  rule)  did  not  confirm  additional 
plants,  although  it  would  be  worthwhile 


to  arrange  field  visits  to  the  sites  if  the 
landowners  are  interested.  The 
landowners,  for  the  most  part,  indicated 
that  they  are  protecting  their  plants. 
However,  none  of  the  landowners 
indicated  that  they  were  managing  the 
habitat  in  such  a  marmer  as  to  slow  or 
reverse  the  threat  from  shading  of  over- 
story  trees  as  the  forests  mature. 
Without  some  sort  of  disturbance  to 
create  habitat  within  these  oak 
woodlands,  eventually  Fritillaria 
gentneri  will  disappear  as  the  forests 
mature.  Thus,  if  additional  occupied 
habitat  is  verified,  it  will  probably  be 
facing  successional  threats  and  would 
not  reduce  the  need  for  listing  Fritillaria 
gentneri. 

Issue  2:  One  commenter  opposed  the 
listing  because  Fritillaria  gentneri  was 
already  listed  under  the  State  of 
Oregon's  Endangered  Species  Act  The 
commenter  also  questioned  why  the 
U.S.  Fish  and  Wildlife  Service  is 
involved  with  plants  and  listing 
Fritillaria  gentneri. 

Our  Response:  We  considered  all  the 
existing  regulatory  mechanisms 
applicable  to  the  species  Fritillaria 
gentneri  on  private.  State,  and  Federal 
lands  throughout  its  range.  These  issues 
are  discussed  in  detail  in  this  rule  under 
the  "Summary  of  Factors  Affecting  the 
Species"  (Factor  D)  section  of  this  rule. 
We  conclude  that  existing  regulatory 
mechanisms  do  not  currently  provide 
adequate  protection  for  this  plant.  The 
Federal  listing  of  this  species  will 
protect  it  from  a  variety  of  unauthorized 
activities  including  removal  or 
reduction  to  possession  from  areas 
under  Federal  jurisdiction  or  in 
violation  of  a  State  law,  including 
criminal  trespass.  The  Federal 
Endangered  Species  Act  provides 
protection  to  listed  plant  species  when 
landowners  seek  Federal  permits, 
funding,  or  Federal  loans  for  a  land 
development  project  or  other  activities 
that  may  affect  the  species.  Section 
7(a)(2)  of  the  Act  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

The  Oregon  Endangered  Species  Act 
directs  the  Oregon  Department  of 
Agriculture  (ODA)  to  maintain  a  strong 
program  to  conserve  and  protect  native 
plant  species  classified  by  the  State  as 
threatened  or  endangered.  The  ODA  is 
able  to  regulate  the  import,  export,  or 
trafficking  of  State-listed  plant  species 
when  they  are  in  transit.  However,  the 
ODAs  ability  to  protect  plant 
populations  is  limited  to  "land  owned 
or  leased  by  the  slate,  or  for  which  the 
state  holds  a  recorded  easement." 


Nothing  in  the  Oregon  Endangered 
Species  Act  is  intended  to  require  the 
owner  of  any  commercial  forest  land  or 
other  private  land  or  Federal  agencies  to 
take  action  to  protect  a  threatened  or 
endangered  plant  species  on  their  lands. 
Thus,  the  protection  provided  by  the 
State  listing  for  Fritillana  gentneri 
extends  only  to  those  plant  populations 
on  State  lands,  which  includes  only  12 
macro  plots  or  less  than  24  percent  of 
the  macro  plots  occupied  by  Fritillaria 
gentneri.  As  a  result,  Fritillaria  gentneri 
occurring  on  private  lands  receives  no 
protection  from  their  State  status  as 
endangered.  The  only  sites  occupied  by 
this  plant  that  come  under  the 
protection  of  the  Oregon  Endangered 
Species  Act  are  at  the  Log  Town 
Cemetery  on  an  Oregon  Department  of 
Transportation  right-of-way.  Southern 
Oregon  University  lands,  and  lands 
managed  by  the  City  of  lacksonville. 
Listing  Fritillaria  gentneri  under  the 
Federal  Endangered  Species  Act 
provides  protection  to  all  occurrences  of 
Fritillaria  gentneri. 

Additionally,  the  trade  prohibitions 
and  permit  requirements  of  the  Federal 
Endangered  Species  Act  provide 
additional  protection  against  interstate 
trade  in  this  plant.  All  prohibitions  of 
section  9(a)(2)  of  the  Act,  implemented 
by  50  CFR  17.61  for  endangered  plants, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  from  areas  under  Federal 
jurisdiction.  In  addition,  the  Act 
prohibits  malicious  damage  or 
destruction  of  endangered  plants  on 
Federal  lands  or  the  removal,  cutting, 
digging  up,  damaging,  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
our  agents  and  State  conservation 
agencies. 

As  10  why  we  are  involved  with 
plants  and  listing  Fritillaria  gentneri, 
Congress  passed  the  Act  to  provide 
protection  for  animal  and  plant  species 
that  are  threatened  or  endangered  with 
becoming  extinct.  The  Act  mandates  the 
Secretary  of  the  Interior  to  determine 
whether  any  species  is  endangered  or 
threatened.  The  Director  of  the  Service 
is  responsible  to  the  Secretary  of  the 
Interior  for  the  administration  of  the  Act 
(16  U.S.C.  §S  1531-1544).  Additional 
information  about  our  involvement  with 
plants  can  be  found  in  the  "Previous 
Federal  Action"  section  of  this  rule. 
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Peer  Review 

In  accordance  with  our  peer  review 
policy  published  |uly  1, 1994  (59  FR 
34270),  we  solicited  the  expert  opinions 
of  appropriate  and  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  relating  to  the 
biological  and  ecological  information  for 
Fritillaria  gentneri.  Comments  provided 
by  Richard  Maudlin,  Barbara  Mumblo  (a 
private  botanical  consultant  in 
Southwest  Oregon),  Dr.  Ed  Guerrant 
(Conservation  Director,  the  Berry 
Botanic  Garden),  and  the  Klamath 
Siskiyou  Wildlands  Center  supported 
our  position  that  Fritillaria  gentneri  was 
endangered,  and  their  conunents  were 
incorporated  into  this  final  rule. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  the 
regulations  (50  CFR  Part  424)  that 
implement  the  listing  provisions  of  the 
Act  lay  out  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
Fritillaria  gentneri  (Centner's  fritillary) 
(=  Mission-bells)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

In  the  following  discussion,  the  term 
"development"  includes  housing 
construction,  such  as  driveway 
placement,  lots  for  sale,  cemetery 
expansion,  trail  maintenance,  road 
widening,  enlarging  a  landfill,  power 
line  maintenance,  water  system 
construction,  and  agricultural 
conversions. 

Fritillaria  gentneri  is  found  only  in 
the  rural  foothills  of  the  Rogue  and 
Illinois  River  valleys  in  lackson  and 
losephine  Counties,  Oregon.  Within  this 
range,  the  plant  occurs  as  lone 
individuals  or  small  clusters  of 
individuals  sparsely  distributed  across 
the  landscape.  Together  these 
individuals  and  clusters  are  thought  to 
form  either  one  single  population  of 
approximately  340  flowering  plants  or  a 
few  smaller  populations  and  isolated 
individuals.  As  stated  previously,  this 
species  was  originally  documented  to 
occur  in  53  locations  (macro  plots). 
Between  1941  and  the  present,  the  plant 
has  been  extirpated  fit)m  8  of  53  macro 
plots.  Three  locations.  Grants  Pass. 
Medford.  and  Murphy,  were  vague 
locations  and  have  never  been  relocated 
since  the  original  collections  by  Centner 
(1941)  and  Gilkey  (1951).  We  believe 
that  the  populations  at  these  three 


locations  were  probably  destroyed  by 
development.  Since  1982.  Kaganand 
Rolle  documented  construction  for 
homes,  schools,  associated  roads, 
driveways,  and  agricultural  conversions 
that  destroyed  all  the  plants  at  five 
locations  that  include  Lyman  Mountain 
(Kagan  1982g  and  pers.  comm.  1997: 
Rolle  1988f),  Merlin  (Kagan  1982a  and 
pers.  comra.  1997).  Ramsey  Road  (Kagan 
1982f  and  pers.  comm.  1997).  State 
Highway  238  (Centner  1948,  Kagan 
1982c  and  pers.  comm.  1997),  and 
Winona  (Kagan  1982b  and  pers.  comm. 
1997). 

The  threat  of  habitat  lo.ss  to  Fritillaria 
gentneri  is  evident  when  both  the  size 
and  the  status  of  the  scattered  clusters 
throughout  the  species'  range  are 
examined.  Cluster  sizes  range  from  1 
plant  to  100.  Of  the  45  macro  plots 
currently  occupied  by  Fritillaria 
gentneri,  only  8  are  in  an  area  of  habitat 
equal  to  or  greater  than  0.4  ha  (1  ac). 
Many  are  in  areas  smaller  than  0  04  ha 
(0.1  ac)  (Service  1997).  With  such 
limited  area,  a  small  amount  of 
disturbance  could  extirpate  all  of  the 
plants  in  a  local  area. 

Habitat  loss  is  the  main  threat  to  this 
species.  Habitat  loss  due  to  ongoing  or 
future  development  may  occur  at  42 
percent  of  the  occupied  sites  (19  macro 
plots — all  within  the  central  core  area). 
Ongoing  development  accounts  for  13 
percent  (6  macro  plots)  of  the 
anticipated  habitat  loss  with  all  the 
development  but  Pelton  Road  being  in 
the  central  core  area.  Future 
development  may  include  loss  of  habitat 
for  the  other  29  percent  (13)  of  the 
occupied  sites,  with  all  of  this  occurring 
within  the  central  core  area  (U.S.  Fish 
and  Wildlife  Service  1997). 

Ongoing  development  is  threatening 
Fritillaria  gentneri  in  six  locations.  Rolle 
(1988b)  noted  that  at  Pelton  Road, 
outside  the  core  area,  habitat  was  being 
destroyed  as  be  was  sampling  the 
cluster.  On  that  site  visit,  Rolle  (1988b) 
reported  60  flowering  plants  and  200 
nonflowering  plants,  noting  that  it  was 
the  best  example  of  Fritillaria  gentneri 
that  he  had  seen.  During  his 
observation,  he  noted  that  brush  was 
being  piled  upon  the  plants  for  a  road- 
widening  project.  Of  the  48  plants 
flagged.  23  individuals  wen  missing 
when  Rolle  (1988d)  returned  to  collect 
seeds.  In  1990.  Guerrant  (1990)  reported 
only  50  to  100  plants  at  the  Pelton  Road 
site.  According  to  Wayne  Rolle  (U.S. 
Forest  Service  (Forest  Service),  Ashland. 
Oregon,  pers.  comm.  1997),  one-quarter 
of  the  cluster  has  been  destroyed  as  a 
result  of  road  widening.  It  is  not  known 
what  happened  to  the  other  missing 
plants.  Within  the  core  area,  at  the 
Jackson  Coimly  Landfill,  at  least  half  of 


the  Fritillaria  gentneri  plants  in  one  of 
the  five  sites  at  the  dump  were 
bulldozed  as  a  result  of  road 
construction  and  dump  expansion  in 
1988  (Rolle  1988d).  Near  the  entrance  to 
Jackson  County  Landfill.  Rolle  (1988a) 
reported  four  plants  present.  In  1988. 
Rolle  (1988d)  flagged  three  of  these 
plants  and  reported  that  two  of  the 
plants  were  bulldozed  Guerrant  (peis. 
comm.  1997)  reported  that  the  dump 
site  is  still  expanding  toward  other 
Fritillaria  gentneri  plants,  but  the 
expansion  had  stopped  just  short  of 
destroying  the  rest  of  Ibe  plants. 

Future  development  is  possible  for 
about  1 3  locations  (macro  plots)  of  the 
species  (29  percent  of  the  total)  from  the 
central  core  area  that  includes  plants 
growing  at  Bellinger  Hill.  Britt  Grounds. 
Jacksonville  Cemetery.  Placer  Hill  Drive, 
and  Sterling  Creek  Road.  Rolle  (pers. 
comm.  1997)  stated  that  some  of  the 
Bellinger  Hill  plants  occurred  in  a 
private  backyard.  At  the  time  of  Rolle's 
sighting,  that  section  of  the  backyard 
was  not  maintained,  therefore  allowing 
Fritillaria  gentneri  to  grow.  The  other 
plants  were  in  an  area  where  housing 
development  was  occurring  (Rolle  pers. 
comm.  1997).  On  Britt  Grounds,  110 
plants  of  Fritillaria  gentneri  were 
documented  in  1993  (Tomlins  1993)  on 
39  ha  (97  ac)  of  land  managed  by  BLM 
or  Southern  Oregon  University.  Two 
development  threats  face  the  Britt 
Grounds  plants,  trail  construction  and 
construction  of  a  dty  waterline.  Trail 
construction  will  affect  all  of  the  plants, 
whereas  the  waterline  construction  will 
impact  half  of  the  plants.  Maxxon  (1985) 
reported  that  there  were  approximately 
50  plants  in  the  Jacksonville  Cemetery 
area,  about  half  of  them  (18  to  24  plants) 
on  private  land  east  of  the  northeast 
comer  of  the  cemeter>'  property.  Kagan 
(pers.  comm.  1997)  reported  that  the 
city  is  currently  developed  up  to  the 
eastern  side  of  the  cemetery,  and 
probably  those  18  to  24  plants  have 
been  lost.  The  property  on  the  eastern 
side  of  the  cemeter\',  part  of  an  185] 
land  grant,  has  been  divided  into  2  to  4- 
ha  (5  to  lO-ac)  parcels,  and  some  homes 
have  been  built  and  more  are  planned 
where  Fritillaria  gentneri  currently 
exists.  One  of  these  areas  has  already 
been  excavated  for  a  home  site  (Maudlin 
in  lift.  1998).'i(ighway  238  also  is 
proposed  to  extend  through  the  area 
where  Fritillaria  gentneri  grows 
(Maudlin  in  litt.  1998).  Within  the 
cemetery  proper.  Maxxon  (1985) 
mapped  12  plants  growing  on  cemetery 
plots.  As  the  cemetery  expands, 
additional  plants  may  be  destroyed 
during  excavation:  at  least  eight  plants 
mapped  by  Maxxon  (1985)  currently 
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grow  on  unused  burial  plots.  West  and 
uphill  from  the  cemetery.  RoUe  (1988g) 
documented  approximately  15  plants  at 
scattered  stations  along  the  trail  system. 
Any  additional  trail  construction  may 
destroy  some  of  these  plants.  In  1988. 
RoUe  (1988g)  found  six  flowering  plants 
of  FhtiJlario  gentneh  along  Placer  Hil! 
Drive  and  flagged  live  of  the  plants.  On 
returning,  he  discovered  that  a  new 
driveway  was  scheduled  to  be 
constructed  that  would  go  through  the 
Placer  Hill  Drive  location  (RoUe  1988d). 
In  1992.  some  plants  remained  on  the 
site  (Guerrant  19921,  but  today  the 
property  is  for  sale  (Rolie,  pers.  comm. 
1997).  The  property  across  the  street 
was  also  for  sale  (Guerrant.  pers.  Comm 
1997).  Similarly,  RoUe  (pers.  comm. 
1997)  reported  that  the  Sterling  Creek 
plants  occur  on  40.4  square  m  Oess  than 
0.01  ac]  and  that  this  area  is  threatened 
by  development.  The  most  threatened 
areas  are  on  private  lands  where 
development  poses  an  immediate  threat 
to  the  population.  Of  the  45  extant 
macro  plots.  20  occur  on  private  lands 
and  are  unlikely  to  persist  over  the  long 
term. 

Desirable  habitat  on  public  lands  is 
still  being  removed.  Joan  Seevers  (BLM. 
Medford.  Oregon,  pers.  comm.  1997) 
confirmed  that  of  the  1 3  sites  containing 
plants  on  BLM  lands.  7  were  threatened 
with  logging.  Tomlins  (1993)  stated  that 
salvage  logging  had  disturbed  some  of 
the  plants  at  Britt  Grounds.  Seevers 
(pers.  comm.  1997)  also  reported  that 
Britt  Grounds  and  Sterling  Mine  ditch 
had  trails  near  the  cluster  of  plants. 
Hikers,  bikers,  and  horseback  riders  all 
use  the  trails  and  have  the  potential  to 
trample  and  pick  the  plants.  At  the 
Antioch  Road  2  location,  Henshel 
(1994c)  noted  that  the  plants  were 
located  on  both  sides  of  a  dirt  bike  trail. 

B.  Overutilization  for  Commercial, 
Hecreational,  Scientific,  or  Educational 
Purposes 

Many  species  of  Fritillaria  are 
cultivated.  According  to  Gilkey  (1951), 
Fritillaria  gentneri  was  successfully 
grown  in  the  Centner  family  garden  and 
the  Centners  saw  the  species  being  used 
in  flower  arrangements.  This  native  lily 
is  quite  attractive,  and  furthermore,  the 
genus  Fritillaria  has  many  species 
(mostly  from  Eurasia)  that  are  widely 
cultivated,  including  guinea  flowers  and 
crown  imperial.  "Bulb  fanciers  the 
world  over  worship  at  the  feet  of  this 
captivating  clan  of  lily-like  plants" 
(KJuckebetg  1996).  Kruckeberg  also 
comments  that  "the  collecting  of  bulbs 
can  no  longer  be  countenanced  as 
fritillaries  are  fast  disappearing  from 
their  native  habitats,"  and  be 
recommended  propagation  from  seed. 


The  rarity  of  Fritillaria  gentneri  may 
attract  horticulturists  seeking  to 
cultivate  rare  species.  Furthermore,  the 
viability  of  the  seed  set  of  Fritillaria 
gentneri  is  very  poor,  and  the  capsules 
tend  to  be  eaten  by  wildlife  before  seed 
can  mature  (RoUe  198Sd).  Lack  of  viable 
seed  increases  the  incentive  for 
collectors  to  dig  the  bulbs.  Twenty-two 
(43  percent)  of  the  known  sites  had  3  or 
fewer  individuals.  Because  the  species 
occurs  in  small,  isolated  clusters,  a 
collector  could  decimate  an  entire 
clump  in  one  gathering,  extirpating  the 
plant  from  that  area.  Roadside 
populations  of  Fritillaria  gentneri  are 
especiaUy  vulnerable  to  coUection. 
Kagan  (1982d),  RoUe  (1988c:  pers. 
comm.  1997).  and  Guerrant  (pers. 
comm.  1997)  documented  that  40 
percent  of  the  total  estimated  number  of 
plants  (136)  have  a  good  potential  for 
roadside  collection.  The  plants  were 
visible  from  the  road  at  Logtown 
Cemetery.  Paradise  Ranch  Road,  Peiton 
Road.  Placer  Hill  Drive.  Poorman's 
Gulch.  Sailor  Gulch,  Sterling  Creek 
Road,  and  Wagon  TraU  Drive  and,  when 
flowering,  could  attract  attention 
(Guerrant  pers.  comm.  1997).  Collecting 
has  been  documented  in  Britt  Grounds 
(Tomlins  1993,  Seever  pers.  comm. 
1997)  along  the  trails.  Disseminating 
specific,  sensitive  location  records  can 
encourage  illegal  collection  (M.  Bosch. 
Forest  Service,  in  litt.  1997:  B.  Mumblo. 
in  litt.  1998).  Overcollection  of  other 
lilies  such  as  LUium  occidentale 
(western  Uly).  a  federally  listed 
endangered  species  (59  FR  42171),  has 
been  documented  by  Ballantyne  (1980) 
and  Schult2(  1989). 

C.  Disease  or  Predation 

Fritillaria  gentneri  plants  suffer  ficm 
both  disease  and  predation,  reducing 
their  numbers  and  productivity. 
Secondary  fungal  infections  were 
present  to  some  degree  at  the  Cady 
Road,  Jacksonville  Cemetery,  Jackson 
County  Dump.  Peiton  Road.  Placer  Hill 
Drive,  and  Wagon  Trail  Drive  sites 
(RoUe  19a8d).  Many  of  the  plants  that 
were  tagged  for  seed  collection  by  RoUe 
had  the  capsules  eaten  by  wUdUfe 
before  the  seed  capsules  matured  (RoUe 
198Bd) — of  the  14  plants  tagged  at 
Wagon  Trail  Drive.  9  plants  had  no 
capsules:  at  C)ady  Road.  4  of  4  flagged 
plants  had  the  capsules  bitten  off:  at  the 
jacksonviUe  Cemetery,  6  of  6  flagged 
plants  had  no  mature  capsules  found  on 
any  part  of  the  plant;  at  Peiton  Road,  19 
of  48  flagged  plants  were  knocked 
down,  eaten,  or  did  not  develop:  and  at 
Placer  HUl  Drive.  1  of  5  flagged  plants 
had  the  capsules  bitten  off. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

In  1963.  the  protection  of  Oregon's 
natural  botanical  resources  was  initiated 
with  the  passage  of  the  Oregon 
Wildflower  Law  (ORS  564.010- 
564.040).  This  law  was  designed  to 
protect  showy  plants  such  as  liUes, 
shooting  stars,  orchids,  and 
rhododendrons  from  collection  by 
horticulturists  interested  in  these 
species'  domestication.  The  law 
prohibits  the  coUection  of  wildflowers 
from  within  60.9  m  (200  ft)  of  a  State 
highway.  The  Oregon  Wildflower  Law 
carries  minimal  penalties  and  is  rarely 
enforced.  As  a  means  of  protecting 
Fritillaria  gentneri,  it  has  minimal 
effectiveness. 

In  1987.  Oregon  Senate  Bill  533  (ORS 
564.100)  was  passed  to  augment  the 
legislative  actions  available  for  the 
protection  of  the  State's  threatened  and 
endangered  species,  both  plant  and 
animal.  This  bill,  known  as  the  Oregon 
Endangered  Species  Act,  mandated 
responsibility  for  threatened  and 
endangered  plant  species  in  Oregon  to 
the  ODA.  The  Oregon  Endangered 
Species  Act  directs  the  ODA  to  maintain 
a  strong  program  to  conserve  and 
protect  native  plant  species  threatened 
or  endangered  with  extinction. 

State-listed  as  endangered.  Fritillaria 
gentneri  receives  protection  on  State- 
managed  lands  under  the  Oregon 
Endangered  Species  Act.  Although  the 
ODA  is  able  to  regulate  the  import, 
export,  or  trafflcking  of  Stale-listed 
plant  species  (under  ORS  564.120),  their 
ability  to  protect  plant  populations  is 
limited  to  State-owned  or  State-leased 
lands.  Private  land  owners  are  not 
required  to  protect  State-listed  species. 
As  a  result.  Fritillaria  gentneri  occurring 
on  private  lands  receives  no  protection 
from  its  State  status  as  endangered.  The 
only  sites  with  this  plant  that  fall  under 
protection  of  the  Oregon  Endangered 
Species  Act  are  at  the  Log  Town 
Cemetery  on  an  Oregon  Department  of 
Transportation  right-of-way.  Southern 
Oregon  University  lands,  and  lands 
managed  by  the  City  of  Jacksonville. 

BLM  manages  lands  occupied  by 
Fritillaria  gentneri.  Although  no 
conservation  agreement  has  been 
developed  with  the  BLM  that 
specifically  notes  Fritillaria  gentneri, 
the  species  was  given  some  protection 
through  a  general  conservation 
agreement  that  applies  to  all  Federal 
candidate  species.  As  noted  in  factor  A 
above,  however,  activities  on  BLM  lands 
threaten  the  plant. 

Fritillaria  gentneri  is  classified  by  the 
Oregon  Natural  Heritage  Program  as  a 
Gl  category  species,  which  identifies 
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this  species  as  one  that  is  threatened 
with  extinction  throughout  its  entire 
range.  This  designation  provides 
recognition  but  no  protection. 

There  are  several  other  regulations 
enacted  by  the  State  of  Oregon  that 
provide  protective  measures  for 
federally  listed  threatened  and 
endangered  species.  Oregon 
Administrative  Rules  (OAR).  Chapter 
340,  Division  94  (OAR  340-094-0030) 
addresses  location  restrictions  for  solid 
waste  and  municipal  solid  waste 
landfills,  OAR  Chapter  340,  Division  95 
(OAR  340-095-0010)  addresses  location 
restrictions  for  disposal  sites  on 
nonmunicipal  land  other  than 
municipal  solid  waste  landfills.  Both 
OAR  340-094-0030  and  OAR  340-095- 
0010  state  that  no  person  sbaU  estabUsb, 
operate,  expand  or  modify  a  landfill  in 
a  manner  that  will  cause  or  contribute 
to  the  actual  or  attempted — (1)  harming 
collecting,  or  killing  of  endangered  or 
threatened  species  of  plants,  fish,  or 
wildlife:  (21  direct  or  indirect  alteration 
of  critical  habitat  that  appreciably 
diminishes  the  likelihood  of  the 
survival  and  recovery  of  threatened  or 
endangered  species  using  that  habitat. 
Five  of  the  45  macro  plots  (at  least  27 
plants)  of  Fritillaria  gentneri  woiJd  fall 
under  the  protective  measures  of  OAR 
340-094-0030. 

OAR  141-089-0015  General 
Authorization  for  Certain  Road 
Construction  Projects  provides 
protective  measures  by  stating  road 
construction  activities  (e.g.,  repairing, 
widening,  replacing,  realigning)  shall 
not  adversely  affect  State  or  Federal 
threatened  or  endangered  species  or 
their  critical  habitat.  The  population  of 
Fritillaria  gentneri  along  State  highway 
238  is  covered  by  the  protective 
measures  of  OAR  141-089-0015. 

OAR  635-415-0030  Fish  and  Wildlife 
Habitat  Mitigation  Goals  and  Standards 
provides  protection  for  "Habitat 
Category  1   "  "Habitat  Categorj'  1"  is  a 
State  of  Oregon  classification  for  habitat 
that  is  of  exceptional  value  for  an 
evaluation  species  and  is  irreplaceable 
and  unique:  or  that  is  essential  habitat 
of  any  State  of  Oregon  listed  threatened 
or  endangered  species:  or  that  is  the 
critical  habitat  as  defined  in  the  Act  of 
any  federally  listed  threatened  or 
endangered  species.  OAR  635-415-0030 
states  that  the  mitigation  goal  is  no  loss 
of  either  habitat  units  or  habitat  value 
and  that  the  Oregon  Department  of  Fish 
and  Wildlife  shall  act  to  protect 
"Category  1"  habitats  by  recommending 
or  requiring — (1)  avoidance  of  impacts 
through  alternatives  to  proposed 
development  action,  or  (2)  no 
authorization  of  the  proposed 
development  action  if  impacts  cannot  be 


avoided.  Thirty-two  macro  plots  of 
Fritillaria  gentneri  would  be  protected 
under  this  State  law. 

Despite  being  currenOy  State-listed  as 
endangered  and  coverage  from  other 
State  regulations,  populations  of 
Fritillaria  gentneri  on  private  lands  are 
still  being  destroyed  Privately  held  sites 
constitute  a  significant  portion  of  this 
species'  range  and  play  a  substantial 
role  in  its  continued  existence. 

£.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence. 

Fire  suppression  is  causing  Fritillaria 
gentneri's  preferred  open  oak  woodland 
habitat  to  become  more  thickly  wooded 
and  less  grassy,  excluding  the  species. 
At  the  same  time,  the  increase  of  homes 
in  the  area  makes  prescribed  burning 
difficult.  According  to  RoUe  (pers. 
comm.  1997  )  and  Kagan  (pers.  comm. 
1997),  Fritillaria  gentneri  grows  best  in 
forest  openings.  Closure  of  the  forest 
canopy  wiU  shade  the  plants.  The  forest 
canopy  at  the  Wagon  Trail  site  is 
currently  being  closed  by  encroaching 
Douglas-fir  and  madrone,  threatening 
the  continued  occupancy  of  this  macro 
plot  by  its  14  Fritillaria  gentneri  plants 
[RoUe.  pers.  comm.  1997). 

Oak  woodland  requires  a  frequent, 
low-intensity  fire  management  regime  to 
maintain  the  open  canopy. 
Southwestern  Oregon  averages  500  dry 
lightening  strikes  a  month  during 
drought  conditions  in  the  summer, 
creating  a  natural  Fire  frequency  of  every 
12  to  15  years.  As  the  area  developed, 
50  to  60  years  of  fire  suppression 
ensued.  'This  suppression  essentially 
transformed  the  traditional  oak 
woodlands  with  a  grassy  understory  to 
oak  woodlands  with  a  shrub  understory. 
With  the  current  trend  toward  rural 
development,  restoring  fire  to  the 
habitat  has  now  become  increasingly 
difficult.  Therefore,  much  of  the  habitat 
of  Fritillaria  gentneri  has  not  been 
removed  but  has  changed  to  densely 
closed  woodland  with  a  dry  shrub 
understor>'.  Prescribed  fire  would  be  a 
good  tool  in  managing  for  Fritillaria 
gentneri  on  BLM  lands.  However,  given 
that  fire  suppression  virill  likely 
continue,  the  thickening  shrub 
understories  pose  a  threat  to  Fritillaria 
gentneri  on  both  private  and  BLM  lands. 

Another  threat  to  Fritillaria  gentneri  is 
the  possibility  of  decreased  vigor  and 
viability  due  to  individual  plants  being 
distributed  as  separated  individuals  or 
in  clusters  ranging  in  size  only  up  to 
100  plants.  Small  numbers  increase  the 
risk  from  random  losses  of  plants,  and 
small  numbers  combined  with  widely 
separated  individuals  increase  the  risk 
of  random  loss  of  genetic  diversity 
owing  to  founder  effect*  or  inbreeding. 


If  a  population  suffers  from  inbreeding 
depression,  then  its  viability  may  be 
compromised.  The  effects  of  inbreeding 
in  populations  have  been  used  to 
recommend  a  general  effective  minimal 
viable  population  (MVP)  of  50 
individuals  (Falk  and  Hoslinger  1991)  to 
maintain  genetic  diversity.  For  long- 
term  evolutionary  flexibility,  the 
authors  recommend  a  MVP  of  500.  That 
means  that  any  population  below  50  is 
subject  to  inbreeding  depression  over 
the  short-terra  and  any  population 
under  500  will  suffer  over  the  long-term. 
Even  though  the  size  at  which  a 
population  begins  to  face  severe 
inbreeding  depression  is  still  contested, 
the  negative  genetic  effects  of  this 
phenomenon  to  a  small  population  of 
340  plants  l)ecome  difficult  to  ignore. 
Guerrant  (pers.  comm.  1997)  stated  that 
he  sampled  eight  clusters  of  Fritillaria 
gentneri  plants  and  did  not  find  one 
embryo.  He  stated  that  the  plants  are 
probably  sterile.  The  plant  is  largely 
reproducing  asexually.  which  could  be 
a  result  of  the  small  population  size. 

With  only  1  of  the  45  sites  containing 
100  flowering  individuals,  4  sites 
having  1 1  to  34  flowering  individuals, 
and  the  remaining  40  sites  having  only 
10  or  fewer  flowering  individuals  of 
Fritillaria  gentneri.  the  threat  of 
extinction  due  to  naturally  occurring 
demographic  and  environmental  events 
reduces  the  viability  of  the  species  as  a 
whole.  Because  most  Fritillaria  gentneri 
sites  occupy  small  areas,  naturally 
occurring  environmental  events  could 
also  play  a  role  in  extirpation.  SmaU 
clusters  can  disappear  with  one 
environmental  event,  such  as  erosion. 
The  sites  are  small  and  isolated  from 
each  other  due  to  habitat  fragmentation. 
This  isolation  could  inhibit  re- 
colonization  to  other  suitable  areas  and 
could  result  in  a  permanent  loss  of 
localized  occurrences  once  they  fall 
below  a  critical  level. 

Herbicide  spraying  could  extirpate 
small,  localized  occurrences  along 
roadsides.  Approximately  29  percent 
(13)  of  the  plant  occurrences  (macro 
plots)  are  reported  along  roadsides  and 
could  be  affected  or  potentially 
e.xtirpated  by  spraying  or  other  roadside 
maintenance  activities  In  particular, 
herbicides  could  potentially  to  be  used 
to  control  Centaurea  solstitialis  (yellow 
star  thistle),  innoxious  weed  that  is 
increasingly  ab^mdant  in  southwestern 
Oregon,  often  occurring  on  roadsides 
and  brought  in  on  equipment  with  new 
housing  development  to  locations  where 
Fritillaria  gentneri  occur  or  could  occur 
(B.  Mumbfo  in  litt.  1998). 

In  developing  this  final  rule,  we  have 
carefully  assessed  the  best  scientific  and 
commercial  information  available 
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regarding  the  past,  present,  and  futiue 
tlireats  faced  by  this  species.  Based  on 
this  evaluation,  we  find  that  Fritillatia 
gentneri  should  be  listed  as  endangered. 
This  plant  is  found  only  in  two 
counties,  Jackson  and  Josephine,  in 
southwestern  Oregon.  Habitat  loss  is  the 
main  threat  to  this  species.  Habitat  loss 
due  to  ongoing  or  future  development 
may  occur  at  42  percent  (19)  of  the 
central  core  area's  occupied  sites.  This 
taxon  is  threatened  by  residential 
development,  agricultural  activities, 
forestry  activities,  and  road  and  trail 
improvement.  Other  threats  include 
offroad  vehicle  use.  collecting  the 
species  for  gardens,  disease,  and 
predation.  Small  population  size  and 
limited  distribution  make  this  taxon 
particularly  vulnerable  to  extinction 
horn  reduced  reproductive  vigor  or  from 
random  environmental  events.  Because 
this  taxon  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  it  meets  the  definition  of 
endangered  as  defined  by  the  Act. 
Therefore,  the  determination  of 
endangered  status  for  Fritillaria  gentneri 
[Centner's  fhtillary)  is  appropriate. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(AJ  of  the  Act.  as  amended,  as:  (i) 
the  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance 
with  the  provisions  of  section  4  of  the 
Act,  on  which  are  found  those  physical 
or  biological  features  (IJ  essential  to  the 
conservation  of  the  species  and  (0)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  that  are 
necessary  to  bring  the  species  to  the 
point  at  which  the  measures  provided 
pursuant  to  the  Act  are  no  longer 
necessary. 

We  are  not  at  this  time  making  a 
critical  habitat  determination  for 
Fritillaria  gentneri.  The  Final  Listing 
Priority  Guidance  for  FY  2000  (64  FR 
57114)  states,  that  the  processing  of 
critical  habitat  determinations 
(prudency  and  detenninability 
decisions)  and  proposed  or  final 
designations  of  critical  habitat  "will  no 
longer  be  subject  to  prioritization  under 
Listing  Priority  Guidance.  Critical 
habitat  determinations,  which  were 
previously  included  in  linal  listing  rules 
published  in  the  Federal  Register,  may 
now  be  processed  separately,  in  which 
case  stand-alone  critical  habitat 


determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  our  funding 
allocation  for  that  year  "  As  explained 
in  detail  in  the  Listing  Priority 
Guidance,  oiu  listing  budget  is  currently 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act.  Deferral  of  the 
critical  habitat  determination  for 
Fritillaria  gentneri  will  allow  us  to 
concentrate  our  limited  resources  on 
higher  priority  critical  habitat  and  other 
listing  actions,  while  allowing  us  to  put 
in  place  protections  needed  for  the 
conservation  of  Fritillaria  gentneri 
without  further  delay.  The  proposed 
critical  habitat  determination  for 
Fritillaria  gentneri  will  be  published  in 
the  Federal  Register  subsequent  to  this 
final  rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  of  animals  and  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  us.  The  principal  Federal  agency 
expected  to  have  involvement  with 
Fritillaria  gentneri  is  the  BLM,  which 
manages  many  of  the  sites  where  this 
species  occurs. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 


prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  Section  9(a)(2)  of  the 
Act.  implemented  by  50  CFR  17.61  for 
endangered  plants,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  conunerce,  or  remove  and 
reduce  the  species  to  possession  from 
areas  under  Federal  jurisdiction.  In 
addition,  the  Act  prohibits  malicious 
damage  or  destruction  of  endangered 
plants  on  Federal  lands  or  the  removal, 
cutting,  digging  up,  damaging,  or 
destroying  of  such  plants  in  knowing 
violation  of  any  State  law  or  regulation, 
including  criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  1 7.62  and  17.63 
for  endangered  plants  also  provide  for 
the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  plants  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  We  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  for  Fritillaria  gentneri  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild. 

Our  policy,  published  in  the  Federal 
Register  (59  FR  34272)  on  July  1 ,  1994, 
is  to  identify  to  the  maximum  extent 
practicable  when  a  species  is  listed 
those  activities  that  would  or  would  not 
be  a  violation  of  section  9  of  the  Act. 
Such  information  clarifies  the  potential 
impacts  of  a  species'  listing  on  activities 
within  its  range. 

We  believe  that,  based  on  the  best 
information  available  at  this  time,  the 
following  actions  will  not  likely  result 
in  a  violation  of  section  9,  provided 
these  activities  are  carried  out  in 
accordance  with  existing  laws  and 
regulations,  including  State  laws  and 
regulations,  and  permit  requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  [e.g., 
grazing  management,  agricultural 
conversions,  flood  and  erosion  control, 
residential  development,  recreational 
trail  development,  road  construction, 
hazardous  material  contairmient  and 
cleanup  activities,  preset  ibed  bums, 
pesticide/herbicide  application, 
construction  or  maintenance  of 
pipelines  or  utility  lines),  when 
conducted  in  accordance  with  any 
consultation  under  section  7  of  the  Act: 

(2)  Casual,  dispersed  human  activities 
on  foot  or  horseback  [e.g.,  birding. 
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sightseeing,  photography,  camping,  or 
hiking); 

(3)  Activities  on  private  lands  that  do 
not  require  Federal  authorization  and  do 
not  involve  Federal  funding,  such  as 
grazing  management,  agricultural 
conversions,  flood  and  erosion  control, 
residential  development,  road 
construction,  and  pesticide/herbicide 
application  when  consistent  with  label 
restrictions; 

(4)  Residential  landscape 
maintenance,  including  the  clearing  of 
vegetation  around  one's  personal 
residence  as  a  firebreak. 

We  believe  that  the  following  might 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 

(1)  Collection,  damage,  or  destruction 
of  Fritillaria  gentneri  on  Federal  lands 
without  a  Federal  permit.  Fritillaria 
gentneri  occurs  on  BLM  lands. 

(2)  Collection,  damage,  or  destruction 
of  this  species  on  non-Federal  land  if 
conducted  in  knowing  violation  of 
Oregon  State  law  or  regulations,  or  in 
violation  of  Oregon  State  criminal 
trespass  law.  The  Oregon  State 
Endangered  Species  Act  protects 
Fritillaria  gentneri  on  Slate  lands  or 
rights-of-way  and  also  prohibits  import, 
export,  or  trafficking  of  this  species. 

(3)  Interstate  or  foreign  commerce  and 
import  or  export  without  previously 
obtaining  an  appropriate  permit. 
Permits  are  available  for  piu'poses  of 
scientific  research  and  eiihancement  or 
survival  of  the  species: 

Questions  regarding  whether  specific 
activities  will  violate  section  9  of  the 
Act  should  be  directed  to  the  Field 


Supervisor  of  our  Oregon  State  Office 
(see  AODRESSES  section).  Requests  for 
copies  of  the  regulations  for  listed 
plants  and  inquiries  about  prohibitions 
and  permits  mav  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service. 
Ecological  Services,  Permits  Branch,  911 
N.E.  11th  Avenue,  Portland.  Oregon 
97232-4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  Environmental 
Assessments  and  Enviroiunental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  in  connection  with 
regulations  adopted  piusuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  We  published  a 
notice  outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  (OMB)  approval  is  required 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  number  1018- 
0094.  .^n  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  This  rule  does  not  alter 
that  information  collection  requirement. 


Refsrences 

A  complete  list  of  all  references  cited 
in  this  rule,  as  well  as  others,  is 
available  upon  request  from  our  Oregon 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

Author!  The  primary  author  of  this 
final  rule  is  Andrew  F.  Robinson  Jr.. 
botanist,  U.S.  Fish  and  Wildlife  Service. 
Oregon  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 

List  of  Subiects  in  SO  CFR  Pari  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Final  Regulation  Promulgation 

For  the  reasons  outlined  in  the 
preamble,  we  amend  part  17,  subchapter 
B  of  chapter  I,  tide  SO  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Autliaiity:  16  U.S.C.  1361-1407: 16  U.S.C. 
1331-1544;  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625. 100  Slat.  3500.  unless  otherwiso  noted. 

2.  Amend  §  17.12(b)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  UsI  of 
Endangered  and  Threatened  Plants: 

117.12    Endangerad  and  tbraateiwd  plants. 


(h)' 


Spades 


SdanUfic  name 


Common  name 


Histo.nc  range 


Family 


Status      vmien  listed 


Critical 
habAat 


nj4es 


FLOWERING 
PLAIfTS 


Fritillaria  gentneri Gerrtner's  (litHlaty    ..    USA.  (OR)  UUacsae  E 


872 


NA 


Dated:  November  2,  1999. 
lamie  Rappaport  Clarit, 
Director,  Fish  and  Wildlife  Service. 
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contains  notices  to  the  put)lic  o(  the  proposed 
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purpose  of  tfiese  notices  is  lo  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  lo  the  adoption  of  ttie  finai 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 

[Doclcet  No.  FV0O-S89-1  PR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Changes  In  Refxiillng 
Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposal  invites 
comments  on  changes  to  the  reporting 
requirements  specified  under  the 
administrative  rules  and  regiilations  of 
the  Federal  marketing  order  for 
California  raisins  (order).  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
CaUfomia  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(Committee).  This  rule  would  make 
minor  changes  to  two  reports  submitted 
by  handlers  regarding  the  receipt  and 
disposition  of  non-California  raisins 
(raisins  produced  from  grapes  grown 
outside  California).  The  Committee  uses 
these  reports  to  track  non-California 
raisins  and  help  ensure  that  only 
California  raisins  are  used  in  programs 
authorized  under  the  order.  These 
changes  would  reduce  the  reporting 
burden  on  handlers  and  provide  the 
Committee  with  better  iiiformation  on 
non-California  raisins. 
DATES:  Comments  must  be  received  by 
February  8.  2000. 
AOOflESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk.  Fruit 
and  Vegetable  Programs.  AMS,  USDA. 
room  2525-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456;  Fax:  (202) 
720-5698:  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 


inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Maureen  T.  Pello.  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 
(559)  487-5901 ,  Fax:  (559)  487-5906:  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456: 
telephone:  (202)  720-2491,  or  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456: 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Iay.Guerber@usda.gov, 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989). 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  CaUfomia.  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conJFormance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obhgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  Afler  the 


hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry'  of  the  ruling. 

This  proposal  invites  comments  on 
changes  to  the  reporting  requirements 
specified  under  the  order.  This  rule 
would  make  minor  modifications  to  two 
reports  submitted  by  handlers  regarding 
the  receipt  and  disposition  of  non- 
California  raisins.  The  Committee 
collects  these  reports  to  track  non- 
California  raisins  and  help  ensure  that 
only  California  raisins  are  used  in 
programs  authorized  under  the  order. 
These  changes  would  reduce  the 
reporting  burden  on  handlers  and 
provide  the  Committee  with  better 
information  on  non-California  raisins. 
This  action  was  unanimously 
recommended  by  tne  Committee  at  a 
meeting  on  November  10.  1999. 

Section  989.73(d)  of  the  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Secretary,  to 
request  handlers  to  furnish  to  the 
Committee  such  other  information  as 
may  be  necessary  to  enable  it  to  exercise 
its  powers  and  perform  its  duties. 
Handlers  are  required  to  submit  various 
reports  regarding  California  raisins, 
including  receipts,  disposition,  transfers 
to  other  handlers,  and  the  like.  This 
information  is  used  by  the  Committee  in 
making  various  program  decisions  such 
as  those  regarding  voltune  regulation 
and  the  handler  assessment  rate  for 
funding  program  activities. 

In  addition,  §989.173  requires 
handlers  to  report  to  the  Committee 
their  receipt  and  disposition  of  raisins 
produced  from  grapes  grown  outside  the 
State  of  California.  Authority  to  collect 
information  on  raisins  other  than  those 
produced  in  California  was  added  to  the 
regulations  in  1990  to  help  ensure  that 
only  California  raisins  are  used  in 
various  programs  operated  under  the 
order. 

For  example,  an  export  program  is 
authorized  tmder  the  order  to  promote 
the  sale  of  Cal'^nmia  raisins  in  export 
markets.  This  program  is  usually  in 
effect  when  volume  regulation  is 
implemented  under  the  order.  When 
volume  regulation  is  in  effect,  a  certain 
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percentage  of  the  crop  may  be  sold  by 
handlers  to  any  market  (free  tonnage) 
while  the  remaining  percentage  must  be 
held  by  handlers  in  a  reserve  pool  (or 
reserve)  for  the  account  of  the 
Committee.  Under  the  export  program, 
handlers  may  receive  raisins,  at  a 
reduced  price,  or  cash  back  from  the 
reserve  pool  to  blend  down  the  cost  of 
the  exported  raisins,  allowing  handlers 
to  be  price  competitive  in  export 
markets  (prices  in  export  markets  are 
generally  lower  than  the  domestic 
market).  The  Committee  wants  to  ensure 
that  only  California  raisins  are  utilized 
in  this  program. 

Paragraph  (b)(7)  of  §989.173  requires 
handlers  to  report  receipts  of  non- 
California  raisins.  This  information  is 
reported  on  Form  No.  500  and  is  due  to 
the  Committee  on  the  eighth  day  of  each 
month.  Currently,  handlers  must 
categorize  the  net  weight  (pounds)  of 
such  raisins  received  as  either  natural 
condition  (raw  product)  or  packed 
(processed  raisins)  for  the  current 
month  as  well  as  a  ctunulative  quantity 
from  August  1 ,  the  beginning  of  the  crop 
year. 

The  Committee  recommended  that 
such  receipts  not  be  categorized  as 
natural  condition  or  packed.  This 
information  is  contained  within  other 
supporting  documentation  that  handlers 
must  also  submit  with  their  receipt 
report.  Thus,  the  Committee  would  like 
to  eliminate  this  duplication. 

Paragraph  (c)(3)  of  §989.173  requmjs 
handlers  to  report  the  disposition  of 
non-California  raisins.  This  information 
is  reported  on  Form  No.  501  and  is  also 
due  to  the  Committee  on  the  eighth  day 
of  each  month.  Currently,  handlers  must 
report  whether  such  raisins  were 
disposed  of  in  cartons,  bags,  or  as  bulk 
raisins.  However,  Committee  staff  has 
not  foimd  these  categories  useful  in 
tracking  non-Califbmia  raisins.  Thus, 
the  Committee  recommended 
eliminatiiig  this  requirement. 
In  addition,  the  Committee 
recommended  adding  the  requirement 
that  handlers  report  the  area  of  origin 
(country  or  state)  of  non-California 
raisins  on  the  disposition  report.  Area  of 
origin  would  help  Committee  staff 
match  the  disposition  reports  with  the 
receipt  reports,  which  already  ask  for 
area  of  origin.  The  Committee  would 
thus  be  better  able  to  track  the  inventory 
of  non-California  raisins. 

These  minor  changes  recommended 
by  the  Committee  would  reduce  the 
reporting  biu-den  on  handlers  receiving 
and  disposing  of  non-California  raisins. 
Requiring  handlers  to  report  on  their 
disposition  form  the  origin  of  non- 
California  raisins  would  allow  the 
Committee  to  better  track  the  inventory 


of  such  raisins.  Accordingly, 
appropriate  changes  are  proposed  to 
paragraphs  (b)(7)  and  (c)(3)(iv)  of 
§989.173. 

Initial  Regulatory  Flradbility  Analysis 
and  the  Paperwork  Redaction  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agriculhiral  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA' is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compalibilitv. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4.500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  AdminisU-ation  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000,  e.xcluding  receipts 
from  any  other  sources.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  rule  would  change  the  reporting 
requirements  specified  in  paragraphs  (b) 
and  (c)  of  §  989. 1 73  regarding  the 
receipt  and  disposition,  respectively,  of 
raisins  produced  from  grapes  grown 
outside  the  State  of  California.  Handlers 
would  no  longer  have  lo  report  to  the 
Committee  whether  such  raisins  were 
received  as  natiual  condition  or  packed 
raisins,  nor  would  handlers  have  to 
report  whether  such  raisins  were 
disposed  of  in  cartons,  bags  or  as  bulk 
raisins.  Handlers  would  have  to  report 
additional  information,  specifically,  the 
area  of  origin  (country  or  state)  of  such 
raisins  on  their  disposition  reports. 
Authority  for  these  changes  is  provided 
in  §  989.73(d)  of  the  order. 

Regarding  the  impact  of  the  proposed 
action  on  affected  entities,  this  action 
would  reduce,  in  the  aggregate,  the 
reporting  and  recordkeeping  biu-den  on 
handlers  who  receive  and  dispose  of 


non-California  raisins.  The  Committee 
estimates  that  11  handlers  receive  and 
dispose  of  non-California  raisins  each 
year.  It  is  estimated  that  it  would  take 
each  handler  about  4  minutes  to 
complete  each  revised  receipt  report  1 1 
minute  less  than  that  required  for  the 
current  receipt  report).  The  total  aimual 
burden  for  such  receipt  reports  would 
be  reduced  from  11  hours  to  about  8.8 
hours.  Furthermore,  it  is  estimated  thai 
it  would  take  each  handler  about  5 
minutes  to  complete  each  revised 
disposition  report  (the  same  as  required 
for  the  current  disposition  report).  The 
total  aruual  burden  for  such  disposition 
reports  would  remain  at  about  11  hours 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  contained  in  this  rule  are 
being  submitted  to  the  Office  of 
Management  and  Budget  Existing 
requirements  have  been  assigned  OMB 
No  0581-0178.  As  with  other  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  indust^  and  public 
sector  agencies.  Finally,  the  Department 
has  not  identified  any  relevant  FederaJ 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule. 

An  alternative  lo  this  action  would  be 
to  not  make  the  recommended  reporting 
changes.  However,  the  Committee 
determined  that  it  would  be  best  to 
proceed  with  its  recommendation  lo 
reduce  the  reporting  burden  on  handlers 
and  obtain  better  information  on 
tracking  non-California  raisins. 

In  addition,  the  Committee  held  an 
Administrative  Issues  Subcommittee 
meeting  on  November  9,  1999.  where 
this  issue  was  deliberated.  This  meeting 
and  the  Committee's  meeting  on 
November  10, 1999,  were  public 
meetings  widely  publicized  throughout 
the  raisin  industry'.  All  interested 
persons  ware  invited  to  attend  the 
meetings  and  participate  in  the 
industry's  deliberations.  Finally, 
interested  persons  are  invited  lo  submit 
information  on  the  regulatory  and 
informational  impacts  of  these  changes 
on  small  businesses. 

A  small  business  guide  on  complying 
with  6%jit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  aNhe  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.htmi.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  information 
CONTACT  section. 

A  60-day  comment  period  is  provided 
lo  allow  interested  persons  lo  respond 
to  this  proposal.  All  written  comments 
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timely  received  will  be  considered 
before  a  final  deternunation  is  made  on 
tbis  matter. 

List  of  Subjects  in  7  CFR  Pari  989 

Grapes,  Marketing  agreements, 
Raisins.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  proposed  to 
be  amended  as  follows: 

PART  98»— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Audiority:  7  U.S.C.  801-674. 

2.  In  §989.173.  the  second  sentence  in 
paragraph  (b)(7)  and  paragraph  (c)(3)(iv} 
are  revised  to  read  as  follows: 

$989,173    Reports. 

■         •         •         •         ft 

(b)-   •    • 

(7)  *   •   •  This  report  shall  include: 
The  varietal  type  of  raisins  received;  the 
net  weight  (pounds)  of  raisins  received 
for  the  current  month  as  well  as  a 
cumulative  quantity  from  August  1:  and 
the  state  or  country  where  the  raisins 
were  produced.  •   •   • 

(c)'  •  • 

(3)*  •  * 

(iv)  The  area  of  origin  (state  or 
country)  of  the  raisins  shipped. 
•        ■        •        *        • 

Daled:  December  6.  1999 
Robert  C.  Keeney. 

Deputy  Administwior.  Fruit  and  Vegetable 
Progtants. 

IFR  Doc.  99-32011  Filed  12-9-99:  8:45  ami 
BlUnO  COOE  34ia-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  ^4o.  99-SW-04-AO] 

Airvvorttilness  Dlrecthras;  Eurocopter 
France  Model  SE.3160,  SA.316B, 
SA.316C.  SA.319B,  SA330F,  SA330G, 
SA330J,  SA341G,  and  SA342J 
Hellcoiiters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTKW:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  applicable  to  Eurocopter 
France  Model  SE.3160.  SA.316B, 
SA.316C.  SA.319B,  SA330F.  SA330G. 


SA330I.  SA341G,  and  SA342J 
helicopters.  This  proposal  would 
require  inspecting  each  inflation  head 
and  union  nut  on  certain  emergency 
flotation  gear  nitrogen  cylinders  and 
replacing  each  cracked  inflation  head 
with  an  airworthy  inflation  head.  This 
proposal  is  prompted  by  the  discovery 
of  cracked  inflation  heads  during 
routine  maintenance  inspections  of 
emergency  flotation  systems.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  an  emergency 
flotation  gear  nitrogen  cylinder  from 
exploding  with  resultant  high  velocity 
shrapnel,  which  could  cause  airframe 
damage  or  persona]  injury  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  February  8.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-04- 
AD.  2601  Meacham  Blvd..  Room  663. 
Fort  Worth.  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie.  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Blackman.  Aerospace  Engineer. 
FAA.  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth.  Texas  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
coramuitications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coitunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  99-SW-0+-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel, 
Southwest  Region.  Attention:  Rules 
Docket  No.  99-SW-04-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137. 

DIacuasion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  EurtKopter 
France  Model  SE.3160,  SA.316B, 
SA.316C.  SA.319B,  SA330F,  SA330G, 
SA330I,  SA341G,  and  SA342I 
helicopters.  The  DGAC  advises  of 
several  occurrences  of  cracks  due  to 
stress  corrosion  on  the  infiation  heads  of 
certain  lutrogen  cylinders. 

Eurocopter  France  has  issued 
Eurocopter  Service  Bulletin  (SB)  Nos. 
05.19.  applicable  to  the  Model  AS341 
and  AS342  series  helicopters:  05.58 
applicable  to  the  SA330  series 
helicopters;  and  05.66  applicable  to  the 
Model  SA316  and  SA319  series 
helicopters,  all  Revision  3,  all  dated 
May  4, 1998,  which  specify  inspecting 
and  replacing  each  cracked  inflation 
head,  part  number  (P/N)  74929.  with  no 
serial  number  (S/N)  or  with  S/N's  lower 
than  12000;  and  each  union  nut.  P/N's 
75441  and  75834,  on  emergency 
flotation  gear  nitrogen  cylinders,  P/N 
ARZ  74921.  with  an  airworthy  inflation 
head  made  bom  AU  2GN  having-B  S/N 
equal  to  or  greater  than  12000.  The 
DGAC  classified  these  SB's  as 
mandatory  and  issued  AD's  80-062- 
041(A)  R2,  8O-O63-O30(A)  R2.  and  80- 
061-028(A)  R2,  all  dated  July  15, 1998, 
to  assure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manufactiued  in  France  and  are  type 
certificated  for  operation  in  the  United 
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States  under  the  provisions  of  section 
21 .29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  France  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
Uruted  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  SE.3160,  SA.316B,  SA.316C. 
SA.319B,  SA330F,  SA330G.  SA330I, 
SA341G,  and  SA342I  helicopters  of  the 
same  type  designs  registered  in  the 
United  States,  the  proposed  AD  would 
require  inspecting  and  replacing  each 
cracked  infiation  head,  P/N  74929,  witii 
no  S/N  or  with  S/N's  lower  than  12000; 
and  each  union  nut,  P/N's  7544 1  and 
75834,  on  emergency  flotation  gear 
nitrogen  cylinders,  P/N  ARZ  74921. 
with  an  airworthy  inflation  head  having 
a  S/N  equal  to  or  higher  than  12000.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SB's  described  previously. 

The  FAA  estimates  that  114 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  taUe  approximately  4  work  hours 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  The 
required  parts  would  cost  S2.138  for 
each  helicopter.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$271,092. 

The  regulations  proposed  herein 
would  not  impose  substantial  direct 
compliance  costs  on  states  or  local 
govenunents  or  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
13132,  the  FAA  has  not  consulted  with 
States  or  local  authorities  prior  to  the 
publication  of  this  notice. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  'significant  regulatory  action  " 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule  "  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  die  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safet)'. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  Uie 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulfaorily:  49  U.S.C.  106(g),  40113,  44701. 
$39.13    (Amwidwl] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No,  9B-SW-04- 

AD 

Applicabilits':  Model  SE..1160,  SA.316B. 

SA.aific.  SA.aige,  sassof.  sa.-!3og, 

SA330).  SA.-)41C,  end  SA342)  helfcoplers 
with  emergencv  flotation  gear  nitrogen 
oviinder.  P/N  ARZ  74921,  with  inflation 
head,  pan  number  (P/N)  74929,  that  ha.s  no 
serial  number  (S/N).  or  with  a  S/N  lower  than 
12000.  or  has  a  union  nut,  P/N  75441  or 
75834,  installed,  certificated  in  any  categorv. 
Note  1:  This  AD  applies  to  each  helicopter 
idenlifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  ari!a  subrect  to  the  requirements  of  this 
.\D.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  alkded.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  Ihemodification,  alteraUon.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  an  emergency  flotation  gear 
nitrogen  cylinder  from  exploding  with 
resultant  high  velocity  shrapnel,  which  could 
cause  airframe  damage  or  personal  injmy  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  Model  SE.31B0.  SA.316B.  SA.316C, 
SA.319B,  SA330F.  SA330G.  or  SA330J 
helicopters. 

(11  At  the  next  scheduled  emergency 
flotation  gear  maintenance  inspection  or  400 


hours  time-inHMirvicB  ITIS).  whichever  occur* 
ftrst.  accomplish  tlie  following: 

(i)  Discharge  each  emergency  flotation  gear 
niUogen  cylinder  (cylinder]  in  accordance 
with  the  "Discharge  Procedure  for  the 
74921G  Cylinder"  in  Eurocopter  France 
Service  Bulletin  (SB)  05.66,  Revision  3.  dated 
May  4,  1B98  (3I6/319SB)  or  Eurocopter 
France  SB  05.5B,  Revision  3.  dated  Mav  4. 
1998  (330  SB|. 

(ii)  Remove  the  inflation  head  and  degrease 
the  assembly. 

(iii)  Perform  a  dye  penetrant  inspection  of 
each  inflation  head  and  union  nut  on  each 
emergency  flotation  gear  nitrogen  cylinder 

(2)  Thereafter,  coniluct  a  dye  penetrant 
in.spection  of  each  inflation  tiead  and  union 
nut  on  each  oiinderal  each  scheduled 
emergency  flotation  gear  maintenance 
inspection  or  at  intervals  of  not  more  than 
4t)0  hours  TIS.  whichever  occurs  first. 

n>)  For  Model  SA341G  or  SA342) 
helicopters. 

(1)  .M  the  next  scheduled  emergencj' 
flotation  gear  maintenance  inspection  or  520 
hours  time-in-service  (TIS).  whichever  occurs 
first,  accomplish  the  following: 

(i)  Discharge  each  emergency  flotation  gear 
nitrogen  cylinder  in  accordance  with  the 
"Discharge  Procedure  for  the  74921C 
Cylinder"  in  Eurocopter  France  Service 
Bulletin  (SB)  05.19,  Revision  3,  dated  Mav  4 
1998. 

(ii)  Remove  Ihe  inflation  head  and  degrease 
the  assembly. 

(iiil  Perform  a  dye  penetrant  inspection  of 
each  inflation  head  and  union  nut  on  each 
cylinder. 

(2|  Thereafter,  conduct  a  dye  penetrant 
inspection  of  each  inflation  head  and  tmion 
nut  on  each  cylinder  at  each  scheduled 
emergency  flotation  gear  maintenance 
inspection  or  at  internals  of  not  mora  than 
520  hours  TIS.  whichever  occurs  first. 
(cl  Before  further  flight,  replace  each 
cracked  inflation  head,  P/N  74929,  with  an 
airworthy  inflation  head  having  S/N  12000  ri 
higher 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspetnor. 
who  may  concur  or  comment  and  then  sand 
it  to  the  Manager,  Regulations  Group. 
Note  2;  Information  cj3ncerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  /VD.  if  any.  mav  he 
obtained  from  the  Regulations  Croup. 

(el  SpeciaLflight  permits  may  be  issued  in 
accordance  "wihi  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.1991  to  operate  Ihe  helicopter 
to  a  localioiv  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AO  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
AD'S  80-O62-041IAI  R2.  80-06af-030(AI  R2. 
and  BO-oei-OzalA)  R2.  all  dated  July  15, 
1998. 
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Issued  in  Fort  Worth.  Texas,  on  December 
3.  1999. 

Henry  A.  Arautrang, 
Manager.  Rotorcraft  Directorate.  Aircmft 
Certification  Senice. 

|FR  Doc  99-32084  Filed  12-9-99;  8:4.1  ami 
BILUNG  COOe  «1»-I>-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFHPart39 

[DocKet  No.  9»-SW-77-AO) 

Airworthiness  Directives:  Eurocopter 
Deutschland  GMBH  Model  MSa-BK 
117Hellcopt8ra 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARV:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  Deutschland  Model  MBB- 
BK  117  helicopters.  This  proposal 
would  change  the  retirement  life  for  the 
tail  rotor  (output)  drive  bevel  gear  (bevel 
gear).  This  proposal  is  prompted  by  a 
fatigue  analysis  of  the  bevel  gear 
conducted  by  the  manufacturer  due  to 
installation  of  different  tail  rotor  blades. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
failure  of  the  bevel  gear,  loss  of  tail  rotor 
drive,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  February  8.  2000. 
ADOnESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAI.  Office  of  the 
Regional  Coimsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  96-SW-77- 
AD.  2601  Meacham  Blvd..  Room  663. 
Fort  Worth.  Texas.  Comments  may  be 
inspected  at  this  location  between  9:00 
am  and  3:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Blackman.  Aerospace  Engineer. 
FAA.  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  2601  Meacham  Blvd.. 
Fort  Worth.  Texas  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
SUPPLEUErfTARY  INFOIWIATION: 

Comments  Invited 

Interested  persons  ar«  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commtmications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 


the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-77-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel. 
Southwest  Region.  Attention:  Rules 
Docket  No.  96-SW-77-AD.  2601 
Meacham  Blvd..  Room  663,  Fort  Worth. 
Texas  76137. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
the  Federal  Republic  of  Germany,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
Deutschland  Model  MBB-BK117 
helicopters.  The  LBA  advises  that  the 
working  life  of  the  tail  rotor  (output) 
drive  unit  of  the  main  transmission  has 
been  recalculated,  requiring  the 
introduction  of  a  life  limitation  of 
18,500  hours  time-in-service  (TIS)  on 
the  bevel  gear,  part  number  117-12215- 
01. 

Eurocopter  Deutschland  GMBH  has 
issued  Eurocopter  Deutschland  GMBH 
Alert  Service  Bulletin  MBB-BK  117  No. 
ASB-MBB-BK  n7-ll}-113,  dated 
September  30, 1997,  which  specifies 
entering  a  life  limitation  in  the 
accessory  replacement  record  and 
historical  record  "Main  Transmission" 
section  not  later  than  December  31 , 
1997.  The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued  AD 
No.  97-350.  dated  December  18, 1997. 
in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in  the 
Federal  Republic  of  Germany. 


This  helicopter  model  is 
manufactured  in  the  Federal  Republic  of 
Germany  and  is  type  certificated  for 
operation  in  the  United  Stales  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  Uf'k 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter 
Deutschland  Model  MBB-BKn7 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  entering  a 
recalculated  life  limitation  for  the  bevel 
gear  in  the  accessory  replacement  record 
and  historical  record  "Main 
Transmission"  section,  determining  the 
total  operating  time  of  the  bevel  gear, 
and  replacing  the  bevel  gear  upon 
reaching  the  life  limit  of  18,500  hours 
TIS. 

Cost  Impact 

The  FAA  estimates  that  130 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  0.5  work 
hour  per  heUcopter  to  change  the 
retirement  life  in  the  records,  and  36 
work  hours  to  replace  the  bevel  gear. 
The  average  labor  rate  is  S60  per  work 
hoiu.  Required  parts  would  cost 
approximately  $14,092  per  helict,pter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,116,660 
to  change  the  retirement  life  entry  and 
to  replace  the  bevel  gear  upon  reaching 
1 8.500  hours  TIS  for  the  entire  fleet. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  impose  substantial  direct 
compliance  costs  on  any  states  or  local 
government  or  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
13132,  the  FAA  has  not  consulted  with 
any  states  or  local  authorities  prior  to 
publication  of  the  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866:  (2)  is  not 
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a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Sub)ects  in  14  CFR  Part  3B 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  Deutschland:  Docket  No.  98-SW- 

77-AD. 

Applicability:  Model  MBB-BK  117 
helicopters,  serial  numbers  7001  through 
7250  and  7500  through  7509.  certificated  in 
any  category.  , 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  lliis  AD.  For 
helicopter  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  Id)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  thy  changed  configuration  on  the 
linsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  tail  rotor 
(output)  drive  bevel  gear  (bevel  gear),  loss  of 
tail  rotor  drive,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following; 
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(a|  Within  100  hours  time-in-senice  (TlSl: 

( 1 )  Record  in  the  accessory  replacement 
record  and  historical  record  "Main 
Transmission"  section  the  retirement  life  of 
1 8.500  hours  TIS  for  the  bevel  gear 

(2)  Determine  the  total  hours  TIS  of  the 
bevel  gear.  If  the  lolal  hours  TIS  cannot  be 
determined,  use  the  operating  time  of  the 
main  transmission. 

(b)  If  the  bevel  gear's  total  hours  TIS  is 
equal  to  or  greater  than  18.400  hours  TIS. 
remove  the  bevel  gear  within  the  next  100 
hours  TIS  and  replace  it  with  an  airworthy 
bevel  gear.  If  the  bevel  gears  total  hours  TIS 
i.s  less  than  18,400  hours  TIS,  remove  the 
bevel  gear  on  or  before  18,500  hours  TIS  and 
replace  it  with  an  airworthy  bevel  gear. 

(c)  This  AD  revises  the  helicopler 
Airworthiness  Limitations  .section  of  the 
maintenance  manual  by  establishing  a  new- 
retirement  life  for  the  bevel  gear  of  18,500 
hours  TIS. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  thai 
provides  an  acceptable  level  of  safely  may  be 
used  when  approved  by  the  Manager. 
Regulations  Croup,  Rotorcraft  OirK:toralo. 
FAA.  Operators  shall  submit  their  requests 
through  a  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  cuminent  and 
then  send  it  tc  the  Manager.  Regulations 
Group. 

Note  2:  Information  <;onceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  may  be  issued  In 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.1991  to  operate  the  helicopter 
to  a  location  where  the  requiremenl.t  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (Federal  Republic  of 
Germany)  AD  No.  97-350,  dated  December 
18.  1997. 

Issued  in  Fort  Worth,  Texas,  on  December 
3.1999. 

Henry  A.  Amstrong. 
Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  99-32085  Filed  12-S-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  10, 12,  and  510 
[Docket  No.  99N-49S7] 

Retnoval  of  Designated  Journals; 
Companion  Document  to  Direct  Final 
Rule 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
.administration  (FDA)  is  proposing  to 


remove  its  regulation  that  lists  the 
veterinary  and  scientific  journals 
available  in  FDAs.library.  The  purpose 
of  the  list  is  to  allow  individuals  to 
reference  articles  bom  listed  journals  in 
the  new  animal  drug  application 
(NADA)  dooiments  submitted  to  the 
Dockets  Management  Branch,  and 
objections  and  requests  for  a  hearing  on 
a  regulation  or  order  instead  of 
submitting  a  copy  or  reprint  of  the 
article.  FDA  is  taking  this  action 
because  this  list  of  journals  is  outdated 
and  because  individuals  rarely  use  the 
regulation.  This  proposed  rule  is  a 
companion  document  to  the  direct  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register.  If  FDA  receives 
significant  adverse  comments  about  the 
direct  final  rule,  it  will  be  withdrawn, 
and  the  comments  will  be  considered  in 
the  development  of  a  final  rule  using 
usual  notice-and-commeni  rulemaking 
based  on  this  proposed  rule. 
DATES:  Submit  written  comments  on  or 
before  February  23,  2000  If  FDA 
receives  any  significant  adverse 
comment  regarding  this  rule,  FDA  will 
publish  in  the  Federal  Register  a 
document  withdrawing  the  companion 
direct  final  rule  within  30  days  after  the 
comment  period  ends.  If  FDA  does  not 
receive  any  significant  adverse 
comment,  the  agency  intends  to  publish 
in  the  Federal  Register  a  documeni 
confirming  the  effective  date  of  the  final 
rule  within  30  days  after  the  comment 
period  on  the  direct  final  rule  ends.  The 
direct  final  rule  will  be  effective  April 
24.  20OO. 

ADDRESSES:  Submit  written  comments 
on  the  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
L.  Schmerfeld.  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-0205, 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA  proposes  to  remove  21  CFR 
510.95  Designated  journals.  This 
regulation  lists  veterinan,'  and  scientific 
journals  available  in  FDA's  library.  It 
permits  waiving  submission  of  reprints 
and  summari"^  of  articles  from  listed 
journals.  FDA  is  taking  this  action 
because  the  regulation  has  rarely  been 
used,  the  list  of  journals  is  outdated, 
and  FDA  does  not  believe  it  to  be  a  wise 
expenditure  of  its  resources  to  update 
the  list  and  to  have  reviewers  retrieve 
copies  of  referenced  journals  from  its 
library,  given  the  minimal  burden  on 
individuals  to  submit  copies.  Because 
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providing  a  copy  of  the  reference  article 
facilitates  the  review  process  with  given 
the  minimal  burden,  individuals 
routinely  submit  copies  in  their 
submissions.  FDA  notes  that  the  change 
is  more  likely  to  expedite  rather  than 
delay  review  of  applications  and  other 
documents.  For  example,  if  the  sponsor 
provides  a  copy  of  the  article  in  full,  it 
permits  prompt  and  efficient  review  of 
the  application. 

Prior  to  the  bifurcation  of  human  and 
animal  drug  regulations  under  the 
.\nimal  Drug  Amendments  of  1968.  the 
designated  journal  rule  was  found  at  21 
CFR  130.38.  At  that  time.  21  CFR  130.4, 
the  rule  covering  new  drug  applications 
(human  and  animal)  stated  that. 

[rleprints  are  not  required  of  reports  in 
designated  journals".  When  NADA  rule 
(presently  §514.1  (21  CFR  514.1))  was 
•separated  Erom  the  new  human  drug 
applications  rule,  this  reference  to  the 
designated  journals  rule  was  dropped. 
The  agency  continued  to  consider  the 
designated  journals  provision  cited 
above  to  be  part  of  the  NADA  rule, 
however,  and  allowed  sponsors  to  omit 
from  their  NADA's  copies  of  articles 
from  designated  journals.  The  agency  is 
not  amending  the  NADA  rule  (§  514.1) 
because  it  does  not  refer  to  designated 
journals. 

The  proposed  rule  would  amend  21 
CFR  1().20  Submission  of  documents  to 
the  Dockets  Management  Branch: 
computation  of  time:  availability  for 
public  disclosure  and  21  CFR  12.22 
F;7ing  objections  and  requests  for  a 
hearing  on  a  regulation  or  order  by 
eliminating  the  designated  journals 
exception  to  the  requirement  that  copies 
of  cited  articles  be  provided. 

n.  Rulemaking  Procedures 

In  the  final  rules  section  of  this 
Federal  Register.  FDA  is  announcing 
the  adoption  of  this  amendment  through 
direct  final  rulemaking  procedures.  FD.^ 
described  its  procedures  for  direct  final 
rulemaking  in  the  Federal  Register  of 
November  21,  1997  (62  FR  62466).  This 
action  is  appropriate  for  direct  final 
rulemaking  because  it  is  a 
noncontroversial  amendment  to  FDA's 
regulations.  Furthermore,  FDA 
anticipates  no  significant  adverse 
comments.  Consistent  with  FDA's 
procedures  for  direct  final  rulemaking, 
FDA  will  publish  a  document  of 
significant  adverse  comment  and 
writhdraw  the  direct  final  rule  within  30 
days  after  the  comment  period  ends  if 
it  receives  any  significant  adverse 
conmients.  If  the  direct  final  rtiie  is 
withdrawn,  FDA  will  consider  all 
comments  received  in  developing  a  final 
rule  using  the  usual  notice-and- 
comment  rulemaking  procedures  based 


on  this  proposed  rule.  FDA  is  providing 
a  75-day  conunent  period  on  this 
proposed  rule,  to  run  concurrently  with 
the  comment  period  for  the  companion 
direct  final  rule.  This  comment  period 
begins  on  December  10, 1999.  and  it 
ends  on  February  23.  2000.  If  FDA 
receives  any  significant  adverse 
comment,  the  agency  intends  to  publish 
in  the  Federal  Register  a  document  to 
withdraw  the  companion  direct  final 
rule  within  30  days  after  the  comment 
period  ends.  If  FDA  does  not  receive 
any  significant  adverse  comment  in 
response  to  the  direct  final  rule,  the 
agency  will  not  take  action  on  this 
proposed  rule.  Instead,  FDA  will 
publish  a  document  in  the  Federal 
Register  within  30  days  after  the 
comment  period  on  the  direct  final  rule 
ends  confirming  that  the  direct  final 
rule  will  be  effective  April  24,  2000.  For 
additional  information,  see  the 
companion  direct  final  rule  published 
in  the  final  rules  section  of  this  Federal 
RegistBr. 

m.  Analysis  of  Impacts 

A.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  htmian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroimiental  impact  statement 
is  required. 

B.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  and  the  Unfunded 
Mandates  Reform  Act  (Public  Law  104- 
4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulator)'  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts:  and  equity).  The 
Regulatory  Flexibility  Act  requires 
agencies  to  examine  the  economic 
impact  of  a  rule  on  small  entities.  The 
Uniunded  Mandates  Reform  Act 
requires  agencies  to  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  enacting  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  (adjusted 
annually  for  inflation).  The  agency  has 
reviewed  this  proposed  rule  and  has 
determined  that  the  proposed  rule  is 
consistent  with  the  principles  set  forth 


in  the  Executive  Order  and  in  these  two 
statutes.  FDA  finds  that  the  proposed 
rule  will  not  be  an  economically 
significant  rule  under  the  Executive 
Order. 

The  proposed  rule  would  delete  the 
regulations  regarding  designated 
journals  that  could  be  referenced  by  a 
sponsor  in  its  application  and  by 
anyone  who  submits  a  document  to  the 
Dockets  Management  Branch  or  files  an 
objection  and  request  for  a  hearing  on  a 
regulation  or  order.  FDA  is  taking  this 
action  bet:ause  the  list  is  outdated,  is  not 
being  used,  and  is  not  an  efficient  use 
of  agency  resources.  The  customary 
practice  in  industry  is  for  those 
preparing  NADA's  to  include  a  copy  of 
all  referenced  material.  This  is  preferred 
because  it  ensures  the  application  is 
complete  at  submission  and  will  not 
result  in  a  delay  in  the  review  process. 
FDA  estimates  that  the  additional 
copying  cost  to  those  few  applicants 
that  would  have  relied  on  the  rule 
would  be  insignificant,  as  well  as  offset 
by  the  savings  to  the  agency  from  not 
copying  the  same  material.  The  agency 
also  estimates  that  the  additional 
copying  costs  to  those  few  individuals 
that  relied  on  the  rule  for  documents 
submitted  to  the  Dockets  Management 
Branch  and  for  objections  and  requests 
for  hearings  on  a  regulation  or  order 
would  be  insignificant. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  FDA  has  considered  the 
effect  that  this  proposed  rule  will  have 
on  small  entities,  including  small 
businesses,  and  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  FDA  has  also 
analyzed  this  proposed  rule  in 
accordance  with  the  Unfunded 
Mandates  Reform  Act  and  determined 
that  the  proposed  rule  will  not  result  in 
the  expenditure  in  any  one  year  by 
Slate,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
SlOO  million.  Therefore,  no  further 
analysis  is  required. 

IV.  The  Paperwork  Reduction  Act  of 
1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearancejiy  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

V.  Request  for  Comments 

Interested  persons  may.  on  or  before 
February  23.  2000.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposed  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
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that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  All  received 
comments  will  be  considered  comments 
regarding  the  proposed  rule  and  this 
direct  final  rule. 

List  of  Subjects 

2i  CFR  Part  10 

Administrative  practice  and 
procedure.  News  media. 


21  CFR  Part  12 

Administrative  practice  and 
procedure. 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  10,  12,  and  510  be 
amended  as  follows: 

PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

1.  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5SJ-558.  701-706:  15 
U.S.C.  1451-1461;  21  U.S.C.  141-149,  321- 
397.  467f.  679.  821,  1034:  28  U.S.C.  2112;  42 
U.S.C.  201 ,  262.  263b.  264. 

{10.20    [Amended] 

2.  Section  10.20  Submission  of 
documents  to  Dockets  Management 
Branch:  computation  of  time: 
availability  for  public  disclosure  is 
amended  by  adding  in  paragraph 
(c)(l)(iii)  the  word  "or"  after  the  word 
"available;",  by  removing  in  paragraph 
(c)(l)(iv)  the  words  "agency;  or"  and 
adding  in  its  place  the  word  "agencj'.". 
and  by  removing  paragraph  (c)(l)(v). 

PART  12— FORMAL  EVIDENTIARY 
PUBUC  HEARING 

3.  The  authority  citation  for  21  CFR 
part  12  continues  to  read  as  follows: 

Authority:  21  U.S.C.  141-149.  321-393. 
467f.  679.  821.  1034;  42  U.S.C.  2U1.  262. 
263fe-263n.  264;  15  U.S.C.  1451-1461;  5 
U.S.C.  551-558.  -01-721:  28  U.S.C.  2112. 

§12.22    [Amended] 

4.  Section  12.22  Filing  objections  and 
requests  for  a  hearing  on  a  regulation  or 
order  is  amended  by  adding  in 
paragraph  ra)(5)(i)(a)  the  word  "or"  after 
the  word  "available;",  by  removing  in 


paragraph  (a)(5)(i)(b)  the  words  "agency: 
or "  and  adding  in  its  place  the  word 
"agency.",  and  by  removing  paragraph 
(a)(5)(i)(c). 

PART  510— NEW  ANIMAL  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351.  352. 
353.3B0b.  371.  379e. 

1510.3    (Amended] 

6.  Section  510.3  Definitions  and 
interpretations  is  amended  by  removing 
paragraph  (I). 

$510.95    (Removed  and  Reserved] 

7.  Section  510.95  Designated  journals 
is  removed  and  reserved. 

Dated:  November  30. 1999 
Margaret  M.  Dolzd, 

Acting  Associate  Commissioner  for  Policy 
IFR  Doc.  99-31908  Filed  12-9-99:  8:45  am) 
BILUNG  COOE  4l«M>1-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-222-0198;  FRL-6506-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision.  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to 
disapprove  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  provide  for  the  exemption  of 
sources  from  visible  emission  limits  in 
the  South  Coast  Air  Quality 
Management  District.  EPA  has  evaluated 
these  revisions  and  is  proposing  to 
disapprove  these  revisions  to  the 
California  SIP  because  the  revisions  are 
not  consistent  with  applicable  Clean  Air 
Act  (Act)  requirements. 
DATES:  Comments  must  be  received  on 
or  before  December  27, 1999. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rule  and  EPA"s  evaluation  report  for 
the  rule  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours  Copies  of 
the  submitted  rule  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR^).  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX.  75 


Hawthorne  Street.  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  -M"  Street.  S.W., 

Washington,  D.C  20460 
California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"'  Street, 

Sacramento,  CA  95812 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive. 

Diamond  Bar.  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Bowlin.  Rulemaking  Office 
(AIR-4).  Air  Division,  U.S. 
Envirorunental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1188. 
SUPt>LEMENTARY  INFORMATION: 

I.  Applicability  of  EPA's  Proposed 
Action 

This  document  addresses  EPA's 
proposed  disapproval  of  South  Coast 
Air  Qualirv  Management  District 
(SCAQMD)  Rule  401,  Visible  Emissions, 
as  adopted  bv  SCAQMD  on  September 

II.  1998.  SCAQMD  Rule  401  was 
submitted  by  the  California  Air 
Resources  Board  to  EPA  on  January  12. 
1999. 

This  Federal  Register  action  for  the 
SCAQMD  excludes  the  Los  Angeles 
County  portion  of  the  Southeast  Desert 
AQMA.  otherwise  knowo  as  the 
Antelope  Valley  Region  in  Los  Angeles 
County,  which  is  now  under  the 
jurisdiction  of  the  Anielope  Valley  Air 
Pollution  Control  District  as  of  |ulv  1, 
1997.1 

n.  Background  of  the  State  Submittal 

On  Januan-  29.  1985  EPA  approved 
into  the  SIP  a  version  of  SCAQMD  Rule 
401.  Visible  Emissions,  that  had  been 
adopted  by  SCAQMD  on  March  2. 1984. 
Revisions  to  this  rule  were  subsequently 
adopted  on  April  7,  1989  and  submitted 
to  EPA  on  March  26,  1990.  EPA  did  not 
act  on  the  1 990  submittal  of  Rule  401 . 
which  is  now  superseded  by  the  January 
12. 1999  submittal. 

EPA  found  the  January'  12.  1999 
submittal  of  SCAQMD  Rule  401.  Visible 


■  Thr  Slate  ha.s  rpr.pntlv  chanRed  thf  naiiuik  Mid 
bfnimiaries  oNhe  .ur  basins  located  witiiir  the 
.Southtidsl  Desert  ^oditied  AQMA,  Punuailt  Ki 
Slalp  rngulalloii  Uitf"&K»r-liella.San  lacinttj  Planntos 
Amn  is  now  pan  of  Ihe  .Sallon  Soa  .Kit  Basin  11" 
Cal,  QkIo  R.i|j.  <;  601 14);  ibii  Victnr  Valiay/Bantiio 
Region  in  San  Beraardino  (  jjiintv  and  thi?  .^nlelop*, 
Valjpy  Rr«iiui  in  I.os  Aiignlas  Cotintv  an?  a  pan  of 
Ihv  MojavT  OiMin  Air  Basin  (17  Cal.  Codw  Ri?g 
11601091.  In  addilion.  in  1996  I hf  California 
(.pgislaturo  mitN)>lish(id  »  nr\»  local  air  agency,  Uio 
Anielope  Valley  .Air  Pollution  Control  [}istrlti.  IV 
hate  the  responsibililv  for  local  air  pollullolt 
planning  and  measures  in  the  AntL-lopti  Vallnv 
Kefiion  (CalifoiTua  Health  &  Safetv  tiide  4i  40li)hl 
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Emissions,  to  be  complete  on  March  19, 
1999,  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51,  Appendix  V.= 

The  submitted  version  of  SCAQMD 
Rule  401  includes  the  following 
revisions  to  the  version  of  Rule  401 
approved  into  the  federally  enforceable 
SIP  in  1985: 

•  Adds  temporary  provision  that 
establishes  Ringelmann  2  standard  for 
commercial  underbred  charbroilers 

•  Adds  operational  requirements  for 
diesel  pile-driving  hammers  subject  to 
Ringelmarm  2  versus  Ringelmann  1 
standard 

•  Adds  exemption  for  visible 
emission  generating  equipment  used  in 
training  visible  emission  evaiuators 

•  Adds  exemption  for  ships 
performing  emergency  boiler 
shutdowns,  tests  required  by 
governmental  agencies,  or  maneuvers 
for  safety  purposes 

•  Adds  exemption  for  agricultural 
operations 

The  following  provides  a  brief 
discussion  of  EPA's  evaluation  of 
SCAQMD  Rule  401  A  more  detailed 
discussion  of  EPA's  evaluation  of  the 
submitted  rule  can  be  found  in  the 
Technical  Support  Document 
(November  1999).  which  is  available 
from  the  EPA  Region  IX  office. 

m,  EPA's  Analysis  of  SUIe's  Submittal 

In  determining  the  approvability  of  a 
submitted  rule,  EPA  must  evaluate  the 
rule  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  and 
pan  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  These 
provisions  require  that  submitted  rules 
are  enforceable  and  strengthen  or 
maintain  the  SIP's  control  strategy. 

EPA  has  evaluated  SCAQMD  Rule 
401,  Visible  Emissions,  as  submitted  on 
January  12,  1999,  against  the  relevant 
requirements  of  the  CAA  and  federal 
regulations.  EPA  has  interpreted  some 
aspects  of  the  CAA  and  regulations  in 
policy  and  guidance.  EPA  has  identified 
several  deficiencies  with  the  State's 
submittal,  as  follows: 

A.  The  Stale  Has  Sot  Demonstrated 
Compliance  With  Section  193  of  the 
CAA 

For  SIP  provisions  Which  EPA 
approved  before  November  15, 1990, 
section  193  prohibits  SIP  modifications 
applicable  within  a  nonattainment  area 


-  EPA  adopted  the  completeness  criteria  on 
Ketmiary  16, 1990  (55  FK  5830)  and,  pursuant  to 
Mction  1I0(k)(1MAIofUie  CAA.  rovfsed  tin  criteria 
on  August  26. 1991  (Sfi  FR  42216). 


unless  the  modification  ensures 
equivalent  or  greater  emissions 
reductions  of  the  pollutant  for  which 
the  area  is  designated  nonattainment. 

EPA  approved  an  earlier  version  of 
SCAQMD  Rule  401  as  part  of  the  SIP  in 
1985,  prior  to  the  enactment  of  the  1990 
amendments  to  the  Act  (i.e.,  prior  to 
November  15, 1990).  SCAQMD  has 
jurisdiction  over  the  South  Coast  Air 
Basin  and  the  Coachella  Valley  Planning 
Area,  which  are  serious  nonattainment 
areas  for  PM-10.  Thus,  the  prohibition 
in  section  193  applies  to  Rule  401. 

SCAQMD  states,  in  documents 
accompanying  the  1999  submittal  of 
Rule  401 ,  that  the  revisions  to  the  rule 
would  have  no  net  effect  on  emissions 
of  particulate  matter.  However, 
SCAQMD  does  not  provide  an  analyis  or 
any  data  to  support  this  conclusion,  and 
EPA  does  not  agree  vrith  SCAQMD's 
conclusion  with  regard  to  the  new 
exemption  for  agricultural  operations. 
Under  submitted  Rule  401 ,  agricultural 
sources  which  were  subject  to  a  20% 
opacity  limit  are  no  longer  subject  to 
any  visible  emissions  standard  and  may 
now  emit  up  to  100%  opacity. 

Increases  in  visible  emissions 
correlate  to  increases  in  particulate 
matter  emissions.  Therefore,  particulate 
matter  emissions  would  likely  increase 
from  agricultural  operations.  For  this 
reason,  SCAQMD  has  failed  to  show 
that  the  SIP  revision  will  insure 
equivalent  or  greater  reductions  of  PM- 
10  as  required  by  section  193  of  the 
CAA. 

B.  The  State  Has  Not  Demonstrated 
Compliance  With  Section  110(11  of  the 
CAA 

Section  1 10(1)  of  the  Act  provides  that 
EPA  cannot  approve  a  revision  to  a  SIP 
if  the  revision  would  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  fiirther 
progress,  or  any  other  applicable 
requirement  of  the  Act.  Section  110(1) 
applies  to  SIP  revisions  affecting  both 
attainment  or  unclassifiable  arpas,  as 
well  as  nonattainment  areas. 

As  discussed  above,  the  revisions  to 
SCAQMD  Rule  401,  particularly  the 
new  exemption  for  agricultural 
operations,  would  likely  allow 
increased  particulate  matter  emissions 
into  the  air.  Therefore,  EPA  cannot 
approve  the  revisions  to  Rule  401  unless 
SCAQMD  provides  an  adequate 
demonstration  that  the  SIP  revisions 
will  not  interfere  with  attainment  of  the 
NAAQS  or  any  other  applicable 
requirement  of  the  Act. 


C.  The  SIP  Revision  Does  Not  Meet  the 
Requirements  of  Section  189  of  the  CAA 

Section  lB9(a)  of  the  CAA  requires 
moderate  PM-10  nonattainment  areas  to 
adopt  reasonably  available  control 
measures  (RACM),  including  reasonably 
available  control  technologv'  (RACT)  for 
stationary  sources  of  PM-10.  Section 
189(b)  of  the  CAA  requires  serious 
nonattainment  areas  to  adopt  best 
available  control  measures  (BACM), 
including  best  available  control 
technology  (BACT). 

As  a  serious  PM-10  nonattainment 
area,  SCAQMD  must  apply  the 
requirements  for  RACT  and  BACT  to 
stationary  sources  of  PM-10  EPA 
believes  that  the  requirement  to 
implement  RACT  and  BACT  would 
preclude  broadly  exempting  agricultural 
sources  of  particulate  matter  from 
visible  emissions  limits,  where  such 
exemption  would  likely  result  in 
increased  particulate  matter  emissions. 
Therefore,  EPA  finds  the  submitted 
revisions  to  SCAQMD  Rule  401  to  be 
inconsistent  with  the  requirements  of 
CAA  section  189. 

m.  Proposed  Action 

For  the  reasons  discussed  above,  EPA 
is  proposing  to  disapprove  California's 
January  12,  1999  submittal  of  SCAQMD 
Rule  40],  Visible  Emissions.  The  effect 
of  this  action,  once  final,  will  be  that  the 
version  of  Rule  401  that  was  approved 
by  EPA  into  the  SIP  in  1985  will  remain 
in  the  federally  enforceable  SIP. 
Specifically,  this  means  that  agricultural 
operatons  will  be  subject  to  federally 
enforceable  20%  opacity  limits.  Because 
the  1985  SIP-approved  Rule  401  virill 
remain  federally  enforceable,  this 
disapproval  action  does  not  trigger 
sanctions  or  FIP  clocks  under  section 
179  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements. 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  proposed 
regulatory  action  from  Executive  Order 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  13132 
Federalism  (64  FR  43255,  August  10, 

1999)  revokes  and  replaces  Executive 
Order  12612,  Federalism,  and  Executive 
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Order  12875,  Enhancing  the 
IntergovemmenUl  Partnership. 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  Executive  Order  13132  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  Executive 
Order  13132  do  not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safetj- 
Risks  (62  FR  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  chilch-Bn.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  nde  is 
not  subject  to  Executive  Order  13045 
bei:ause  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 


D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments.  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  govenunents,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  1 3084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summar>'  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  proposed  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  nde  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  disapprovals  of  SIP 
revisions  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  affect  any  existing  requirements 
applicable  to  small  entities.  Any 
existing  Federal  requirements  will 
remain  in  place.  Federal  disapproval  of 
the  State  SIP  submittal  will  not  affect 
State-enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  would  not 
impose  any  new  Federal  requirements. 
Therefore.  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  govenunents  in  the 
aggregate:  or  to  private  sector,  of  SlOO 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  disapproval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  aimual  costs  of  $100 
million  or  more  to  either  State,  locsl.  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector  The  proposed 
disapproval  will  not  change  existing 
requirements  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tnlul 
governments,  or  to  the  private  sector, 
result  from  this  proposed  action. 

List  of  Subiects  in  40  CFR  Part  SZ 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Note:  Incoipoi^tion  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  tNrector  of 
the  Federal  Rogifter  on  July  1,  1982. 

Dated:  November  24,  1999 
Laura  YmUI, 

Deputy  Regional  Administrotor.  Region  IX. 
[FR  Doc.  99-32076  Filed  12-9-99:  8:45  am! 
BtUMO  COOE  SiW-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42CFRPan6Sc 
RIN  092S-AA19 

National  Institutes  of  Heatth 
Contraception  and  Infertility  Research 
Loan  Repayment  Program 

AGENCY:  National  Institutes  of  Health. 

Public  Health  Service,  DHHS. 

ACTION:  Notice  of  proposed  rulemaking. 
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summary:  The  National  Institutes  of 
Health  (NIH)  through  the  Center  for 
Population  Research  of  the  National 
Iniititute  of  Child  Health  and  Human 
Development  (NICHD)  proposes  to  issue 
regulations  to  implement  provisions  of 
the  Public  Health  Service  tPHS)  Act 
authorizing  the  NICHD  Contraception 
and  Infertility  Research  Loan 
Repayment  Program  (CIR-LRP).  The 
purpose  of  the  CIR-LRP  i.s  the 
recruitment  and  retention  of  highly 
qualified  health  professionals 
conducting  contraception  and/or 
infertility  research. 

DATES:  Comments  must  be  received  on 
or  before  February'  8,  20O0  in  order  to 
assure  that  NIH  will  be  able  to  consider 
the  comments  in  preparing  the  final 
rule. 

ADDRESSES:  Comments  should  be  sent  to 
Ierr>'  Moore.  NIH  Regulations  Officer, 
Office  of  Management  Assessment,  NIH, 
6011  Executive  Blvd..  Room  601,  MSC 
7669.  Rockville.  MD  20852.  Comments 
may  also  be  sent  electronically  by  FAX 
(30'l-402-0169)  or  email 
(im40z©nih.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  jerry 
Moore  at  the  address  above,  or 
telephone  (301)  496-4607  (not  a  toll-free 
number).  For  program  information 
contact:  Dr.  Louis  V.  DePaolo. 
Contraception  and  Infertility  Research 
Loan  Repayment  Program,  Center  for 
Population  Research,  National  Institute 
of  Child  Health  and  Hviman 
Development,  NIH,  Building  61E,  Room 
8B01,  Bethesda,  Maryland  20892-7510: 
telephone  (301)  496-6515  (not  a  toll-free 
number);  FAX  (301)  496-0962:  e-mail 
(ld38p®iiih.gov). 

SUPPLEMENTARY  INFORMATKM:  The  NIH 
Revilalization  Act  of  1993  (Public  Law 
103^3)  was  enacted  on  June  10, 1993, 
adding  section  487B  of  the  Public 
Health  Service  (PHS)  Act.  42  U.S.C. 
288-2.  Section  410(b)  of  Public  Law 
105-392,  the  Heath  I^fessions 
Education  Partnership  Act  of  1998, 
amended  section  487B  of  the  PHS  Act 
to  increaiie  the  maximum  annual  loan 
repayment  from  520,000  to  $35,000. 
Section  487B,  as  amended,  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  program  of 
entering  into  contracts  with  qualified 
health  professionals  under  which  such 
professionals  agree  to  conduct 
contraception  and/or  infertility  research 
in  consideration  of  the  Federal 
Govenmient  agreeing  to  repay,  for  each 
year  of  such  service,  not  more  than 
S35.000  of  the  principal  and  interest  of 
their  outstanding  graduate  and/or 
undergraduate  educational  loans. 

The  Secretary,  in  consultation  with 
the  Director  of  NICHD.  has  established 


the  NICHD  Contraception  and  tafertility 
Research  Loan  Repayment  Program 
(CIR-LRP)  to  implement  this  statutory 
authority.  In  return  for  loan  repayments, 
applicants  must  agree  to  participate  in 
contraception  and/or  infertility  research 
for  a  period  of  obligated  service  of  not 
less  than  two  years.  Selected  applicants 
become  participants  in  the  CIR-LRP 
only  upon  the  signing  of  a  vmtten 
contract  by  the  Director.  NICHD.  The 
NIH  is  proposing  to  amend  title  42  of 
the  Code  of  Federal  Regulations  by 
adding  a  new  Part  68c  to  govern  the 
administration  of  this  loan  repayment 
pr^ram. 

The  proposed  regulations  specify  the 
scope  and  purpose  of  the  program,  who 
is  eligible  to  apply,  how  individuals 
apply  to  participate  in  the  program,  how 
participants  are  selected,  and  the  terms 
and  conditions  of  the  program.  The 
purpose  of  this  notice  is  to  invite  public 
comment  on  the  proposed  regulation. 
The  following  is  provided  as  public 
information. 

Execiaive  Order  12866 

Executive  Order  12866  requires  that 
all  regulatory  actions  reflect 
consideration  of  the  costs  and  benefits 
they  generate,  and  that  they  meet  certain 
standards,  such  as  avoiding  the 
imposition  of  urmecessary  burdens  on 
the  affected  public.  If  a  regulatory  action 
is  deemed  to  fall  within  the  scope  of  the 
definition  of  the  term  "significant 
regulatory  action"  contained  in  section 
3(f)  of  the  Order,  pre-publication  review 
by  the  Office  of  Management  and 
Budget's  Office  of  Information  and 
Regulatory  .\ffajrs  (OIRA)  is  necessary. 
This  proposed  rule  was  reviewed  under 
Executive  Order  12866  by  OIRA  and 
was  deemed  to  be  significant.  Therefore 
it  has  been  reviewed  by  OMB  prior  to 
publication. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  requires  that 
regulatory  proposals  be  analyzed  to 
determine  whether  they  create  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
certifies  that  any  final  rule  resulting 
from  this  proposal  will  not  have  any 
such  impact. 

Paperwork  Reduction  Act 

The  application  forms  for  use  by  the 
NICHD  Contraception  and  Infertility 
Loan  Repayment  Program  have  been 
approved  by  OMB  under  OMB  Approval 
No.  0925-0040  (expires  December  31. 
1909).  This  proposed  rule  does  not 
contain  any  other  information  collection 
requirements  which  are  subject  to  Office 
of  Management  and  Budget  (OMB) 


approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35). 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  numbered  program 
affected  by  the  proposed  regulation  is: 

93.209— NICHD  Contraception  and 
Infertility  Research  Loan  Repayment 
Program. 

List  of  Sub)ects  in  42  CFR  Part  68c 

Health  professions.  Loan  programs — 
health.  Medical  research.  Reporting  and 
recordkeeping  requirements. 

Dated:  lune  29. 1999. 
Harold  Varmus. 
Director.  National  Institutes  of  Health. 

.Approved:  August  26.  1999. 
Donna  E.  Shalala, 
Secretary. 

For  the  reasons  presented  in  the 
preamble,  it  is  proposed  to  amend 
chapter  I  of  title  42  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Part  68c  to  read  as  follows: 

PART  6«C— NATIONAL  INSTITUTE  OF 
CHILD  HEALTH  AND  HUMAN 
DEVELOPMENT  CONTRACEPTION 
AND  INFERTILITY  RESEARCH  LOAN 
REPAYMENT  PROGRAM 

Sec. 

B8C.1    What  is  the  scope  and  purpose  of  the 

National  Institute  of  Child  Health  and 

Human  Developmem  (NICHD) 

Contraception  and  Infertility  Research 

Loan  Repayment  Program  (C1R-LRP)7 
68c. 2     DeHnitions. 
68c. ,1    Who  is  eligible  to  apply? 
68C.4    Who  is  eligible  to  participate? 
68C.5    Who  is  ineligible  to  participate? 
68C.6    How  do  individuals  apply  to 

participate  in  the  CW-LRP? 
6BC.7    How  are  applicants  selected  to 

participate  in  the  CIR-LRP? 
68C.8    What  does  the  CIR-LRP  provide  to 

participants? 
B8C.9    What  loans  qualify  for  repayment? 
68c. 10    What  does  an  individual  have  to  do 

in  retmu  for  loan  repayments  received 

under  the  CIR-LRP? 
68c.  11     How  does  an  individual  receive  loan 

repayments  beyond  the  initial  two-year 

conuact? 
68C.12    What  will  happen  if  an  individual 

does  not  comply  with  the  terms  and 

conditions  of  participation  in  the  QR- 

LRP? 
66C.13    Under  what  circumstances  can  the 

service  or  payment  obligation  be 

canceled,  waived,  or  suspended? 
68C.14    When  can  a  CIR-LRP  payment 

obligation  !»  discharged  in  bankruptcy? 
68C.15    Additional  conditions. 
68C.16    What  other  regulations  and  statutes 

apply? 
Authority:  42  U.S.C.  288-2. 
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§68c.1     What  Is  the  scope  and  purpose  ol 

the  National  Institute  of  Child  Health  and 
Human  Development  (NICHD) 
Contraception  and  Infertility  Research  Loan 
nepsyment  Program  (CIR-li)P)? 

This  part  applies  to  the  award  of 
educational  loan  payments  under  the 
NICHD  Contraception  and  Infertility 
Research  Loan  Repayment  Program 
(CIR-LRP)  authorized  by  section  487B 
of  the  Public  Health  Service  Act  (42 
U.S.C.  288-2).  The  purpose  of  this  CIR- 
LRP  is  the  recruitment  and  retention  of 
highly  qualified  health  professionals 
conducting  contraception  and/or 
infertility  research. 

§680.2    OeflnHions. 

As  used  in  this  part: 

Act  means  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  201  et  seq.). 

Allied  health  professional  means: 

(1)  A  physician  assistant;  or 

(2)  A  research  assistant  with  at  least 
a  bachelor's  degree  and  applicable 
career  goals. 

Applicant  means  an  individual  who 
applies  to,  and  meets  the  eligibility 
criteria  for  the  CIR-LRP. 

Commercial  loans  means  loans  made 
by  banks,  credit  unions,  savings  and 
loan  associations,  not-for-profit 
organizations,  insurance  companies, 
schools,  and  other  financial  or  credit 
institutions  which  are  subject  to 
examination  and  supervision  in  their 
capacity  as  lending  institutions  by  an 
agency  of  the  United  States  or  of  the 
State  in  which  the  lender  has  its 
principal  place  of  business. 

Contraception  and  Infertility  Research 
Loan  Repayment  Program  (CIR-LRP  or 
ProgramI  means  the  NICHD 
Contraception  and  Infertility  Research 
Loan  Repayment  Program  authorized  by 
section  487B  of  the  Act. 

Contraception  and  Infertility  Research 
Loan  Repayment  Program  (CIR-UW  or 
Program!  contract  refers  to  the 
agreement,  which  is  signed  by  an 
applicant  and  the  Secretary',  wherein  the 
applicant  agrees  to  participate  in 
research  on  infertility  or  contraceptive 
development  and  the  Secretary  agrees  to 
repay  qualified  educational  loans  for  a 
prescribed  period  as  specified  in  this 
part. 

Contraception  and  Infertility  Research 
Loan  Repayment  Program  (CW-LRP  or 
ProgramI  Pane/  means  a  board 
assembled  to  review,  rank,  and  approve 
or  disapprove  CIR-LRP  applications. 
The  Panel  is  composed  of  the  Deputy 
Director,  NICHD,  representatives  of 
NICHD's  Office  of  Administrative 
Management,  respective  Program 
Officers  of  the  Center  for  Population 
Research,  and  other  special  consultants 
as  required. 


Contraceptive  development  means 
research  whose  ultimate  goal  is  to 
provide  new  or  improved  means  of 
preventing  pregnancy. 

Educational  e.\pense$  means  the  cost 
of  the  health  professional's  education, 
including  the  tuition  expenses  and  other 
educational  expenses  such  as  fees, 
books,  supplies,  educational  equipment 
and  materials,  and  laboratory  expenses. 

Eligible  NICHD-supported  extramural 
site  means  a  site  funded  by  NICHD  that 
can  be  identified  as  one  of  the 
following: 

(1)  A  Cooperative  Specialized 
Contraception  and  Infertility  Research 
Center: 

(2)  A  Cooperative  Specialized 
Research  Center  in  Reproduction 
Research: 

(3)  A  Women's  Reproductive  Health 
Research  Career  Development  Center:  or 

(4)  A  Reproductive  Medicine  Unit 
identified  as  a  clinical  site  for  the 
National  Cooperative  Reproductive 
Medicine  Network. 

Government  loans  means  loans  made 
by  Federal.  State,  county,  or  city 
agencies  which  are  authorized  by  law  to 
make  such  loans. 

Health  professional  means  an 
individual  who  is  a  physician,  Ph.D- 
ievel  scientist,  nurse,  or  a  graduate 
student  or  postgraduate  research  fellow- 
working  toward  a  degree  that  will 
enable  them  to  practice  in  one  of  those 
professions. 

Infertility  research  means  research 
whose  long-range  objective  is  to 
evaluate,  treat  or  ameliorate  conditions 
which  result  in  the  failure  of  couples  to 
either  conceive  or  bear  young. 

Living  expenses  means  the  reasonable 
cost  of  room  and  board,  transportation 
and  commuting  costs,  and  other 
reasonable  costs  incurred  during  an 
individual's  attendance  at  an 
educational  institution. 

NICHD  intramural  laboratory  means  a 
laboratory  that  is  supported  by  the 
NICHD  intramural  research  program. 

Panel  means  the  NICHD 
Contraception  and  Infertility  Research 
Loan  Repayment  Program  Panel. 

Participant  means  an  individual 
whose  application  to  the  CIR-LRP  has 
been  approved  and  whose  Program 
contract  has  been  executed  by  the 
Secretary. 

Qualified  educational  loans  include 
Government  and  commercial 
educational  loans,  interest  and  related 
expenses  for: 

(1 )  Undergraduate,  graduate,  and 
health  professional  school  tuition 
expenses: 

(2)  Other  reasonable  educational 
expenses  required  by  the  school(s) 
attended,  including  fees,  books. 


supplies,  educational  equipment  and 
materials,  and  laboraton,'  expenses;  and 

(3)  Reasonable  living  expenses, 
including  the  cost  of  room  and  board, 
transportation  and  conunuting  costs, 
and  other  reasonable  living  expenses 
incurred. 

Reasonable  educational  and  living 
expenses  means  those  educational  and 
living  expenses  which  are  equal  to  or 
less  than  the  sum  of  the  school's 
estimated  standard  student  budget  for 
educational  and  living  expenses  for  the 
degree  program  and  for  the  year(s) 
diuing  which  the  participant  was 
enrolled  in  s<^hool.  If  there  is  no 
standard  budget  available  from  the 
school  or  if  the  participant  requests 
repajment  for  educational  and  living 
expenses  which  exceed  the  standard 
student  budget,  reasonableness  of 
educational  and  living  expenses 
incurred  must  be  substantiated  by 
additional  contemporaneous 
dociuientation,  as  determined  by  the 
Secretary. 

Research  on  infertility  or 
contraceptive  development  means 
activities  which  qualify  for  participation 
in  the  CIR-LRP  as  determined  by  the 
Program  Panel. 

School  means  undergraduate, 
graduate,  and  health  professions  schools 
which  are  accredited  by  a  body  or 
bodies  recognized  for  accreditation 
purposes  by  the  Secretary-  of  Education. 

Secretary  means  the  Secretary  of 
Health  and  Htiman  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated. 

State  means  one  of  the  fifty  States,  the 
District  of  Columbia,  the 
Commonwealth  of  FVerto  Rico,  the 
Northern  Mariana  Islands,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Trust  Territory  of  the  Pacific 
Islands  (the  Federated  Stales  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

Withdrawal  means  an  individual's 
cessation  of  participation  in  the  Iht>gram 
pursuant  to  a  request  by  that  participant 
that  is  implemented  by  the  Secretary' 
prior  to  the  Program  making  payments 
on  the  participant's  behalf.  A 
withdrawal  i^  without  penalty  to  the 
participant  aiiti  without  obli^tion  to 
the  Program. 

§68c.3    Who  Is  eligible  to  apply? 

To  be  eligible  to  apply  to  the  CIR- 
LRP.  an  individual  must  l>e  a  qualified 
health  or  allied  health  professional  who 
is  at  the  time  of  application,  or  will  be 
at  the  time  of  inception  into  the  CIR- 
LRP.  engaged  in  employment/training  at 
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an  NICHD  intramural  laboratory  or  an 
eligible  NlCHD-supported  extramural 
site. 

§  68C.4    Wtio  i*  eligible  to  participate? 
To  be  eligible  to  participate  in  the 
CIR-LRF,  the  applicant  must  have 
institutional  assurance  of  employment/ 
affiliation  with  the  N1CM3  intramural 
laboratory  or  eligible  NICHD-supported 
extramural  site  and  approval  of  the  CIR- 
LRP  Panel,  must  meet  the  criteria 
specified  in  §  68c.3.  and  not  be 
ineligible  to  participate  under  S68c.5 

J68C.5    Who  Is  Ineligible  to  participate? 

The  following  individuals  are 
ineligible  for  CIR-LRP  participation; 

(a)  Persons  who  are  not  eligible 
applicants  as  specified  under  §68c.3; 

lb)  Persons  who  owe  an  obligation  of 
health  professional  service  to  the 
Federal  Government,  a  State,  or  other 
entity.  The  following  are  examples  of 
programs  which  have  a  service 
obligation:  Physicians  Shortage  Area 
Scholarship  Program.  National  Research 
Service  Award  Program,  f*ublic  Health 
Service  Scholarship,  National  Health 
Service  Corps  Scholarship  Program. 
Armed  Forces  (Army,  Navy,  or  Air 
Force)  Professions  Scholarship  Program. 
Indian  Health  Service  Scholarship 
Program,  National  Health  Service  Corp. 
Loan  Repayment  Program,  and  the  NIH 
AIDS  Research  Loan  Repayment 
Program. 

S  S8C.6    Ham  do  Indivlduala  apply  to 
participate  In  the  CIR-LRP? 

An  application  for  participation  in  the 
CIR-LRP  shall  be  submitted  to  the 
Center  for  Population  Research.  NICHD, 
NIH,  which  is  responsible  for  the 
Program's  administration,  in  such  form 
and  manner  as  the  Secretary  may 
prescribe. 

i  68C.7    How  are  applicants  sslsctsd  to 
participate  In  the  CIR-LRP? 

To  be  selected  for  participation  in  the 
CK-LRP.  appUcants  must  satisfy  the 
following  requirements: 

(a)  Applicants  must  meet  the 
eligibilitv  requirements  specified  in 
§68c.3and§68c.4. 

(b)  Applicants  must  not  be  ineligible 
for  participation  as  specified  in  §  68c. 5. 

(c)  Applicants  must  propose 
repayment  of  a  loan  that  meets  the 
requirements  of  §  68c. 9. 

(d)  Applicants  must  be  selected  for 
approval  by  the  CIR-LRP  Panel  based 
upon  a  review  of  their  applications. 

§aae.8    Wlist  doss  the  CIR-LRP  provlda  to 
participants? 

(a)  Z.oan  repayments.  Upon  receipt  of 
an  individual's  written  commitment  to 
serve  a  minimum  initial  period  of  two 


years  of  obligated  service  in  accordance 
with  this  part,  the  Secretary  may  pay  up 
to  $35,(X)0  per  year  of  a  participant's 
repayable  debt  for  each  year  tho 
individual  serves. 

(b)  Under  paragraph  (a)  of  this 
section,  the  Secretary  will  make 
payments  in  the  discharge  of  debt  to  the 
extent  appropriated  funds  are  available 
for  that  purpose.  When  a  shortage  of 
funds  exists,  participants  may  be  fimded 
partially,  as  determined  by  the 
Secretary.  However,  once  a  CIR-LRP 
contract  has  been  signed  by  both  parties, 
the  Secretary  will  obligate  such  funds  as 
necessary  to  ensure  that  sufficient  funds 
will  be  available  to  pay  benefits  for  the 
duration  of  the  period  of  obligated 
service  unless  otherwise  specified  by 
mutual  written  agreement  between  the 
Secretary  and  the  applicant.  Benefits 
will  be  paid  on  a  quarterly  basis  after 
each  service  period  unless  otherwise 
specified  by  mutual  written  agreement 
between  the  Secretary  and  the 
applicant. 

§  6SC.9    WInrt  loans  qualify  for  rspaymenl? 

(a)  The  CK-LRP  will  repay 
participants'  lenders  the  principal, 
interest,  and  related  expenses  of 
qualified  Government  and  commercial 
educational  loans  obtained  by 
participants  for  the  following: 

(1)  Undergraduate,  graduate,  and 
health  professional  school  tuition 
expenses; 

(2)  Other  reasonable  educational 
expenses  required  by  the  schooUs) 
attended,  including  fees,  books, 
supplies,  educational  equipment  and 
materials,  and  laboratory  expenses;  and 

(3)  Reasonable  living  expenses, 
including  the  cost  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  living  expenses  as  determined 
by  the  Secretary. 

(b)  The  following  educational  loans 
are  ineligible  for  repayment  imder  the 
CIR-LRP: 

(1)  Loans  obtained  &om  other  than  a 
govenmient  entity  or  commercial 
lending  institution; 

(2)  Loans  for  which  contemporaneous 
documentation  is  not  available; 

(3)  Loans  or  portions  of  loans 
obtained  for  educational  or  living 
expenses  which  exceed  the  standard  of 
reasonableness  as  determined  by  the 
participant's  standard  school  budget  for 
the  year  in  which  the  loan  was  made, 
and  are  not  determined  by  the  Secretary 
to  be  reasonable  based  on  additional 
documentation  provided  by  the 
individual; 

(4)  Loans,  financial  debts,  or  service 
obligations  incurred  under  the  following 
programs:  Physicians  Shortage  Area 
Scholarship  Program  (Federal  or  State), 


National  Research  Service  Award 
Program,  Public  Health  and  National 
Health  Service  Corps  Scholarship 
Training  Program,  National  Health 
Service  Corps  Scholarship  Program, 
Armed  Forces  (Army,  Navy,  or  Air 
Force)  Health  Professions  Scholarship 
Program,  Indian  Health  Service 
Program,  and  similar  programs,  upon 
determination  by  the  Secretary,  which 
provide  loans,  scholarships,  loan 
repayments,  or  other  awards  in 
exchange  for  a  ftitiue  service  obligation; 

(5)  Any  loan  in  default  or  not  in  a 
current  payment  status: 

(6)  Loan  amounts  which  participants 
have  paid  or  were  due  for  payment  prior 
to  inception  into  the  CIR-LRP;  and 

(7)  Loans  for  which  promissory  notes 
have  been  signed  after  the  individual's 
acceptance  into  the  dR-LfW 

§68c.10  What  doss  an  individual  have  to 
do  in  rstum  for  tosn  rspsyments  rscsivsd 
under  ths  CIR-LRP? 

Individuals  must  make  a  written 
commitment  in  accordance  with  this 
part  to  conduct,  and  must  actually 
conduct  research  with  respect  to 
contraception  and/or  infertility  at  an 
NICHD  intramural  laboratory  or  an 
eligible  NICHD-supporied  extramural 
site  for  a  minimum  initial  period  of  two 
years. 

SMc.ll     How  doss  sn  Individual  receive 
loan  repayments  beyond  the  initial  two-ysar 
contract? 

An  individual  may  apply  for  and  the 
Secretary  may  grant  extension  contracts 
for  one-year  periods,  if  there  is 
sufficient  debt  remaining  to  be  repaid 
and  the  individual  is  engaged  in 
research  on  infertility  or  contraceptive 
development  at  an  NJICHD  intramural 
laboratory  or  eligible  NICHD-supported 
extramuiul  site. 

!  68c.t  2    What  will  happen  if  an  indlvidusi 
does  not  comply  with  the  terms  and 
conditions  of  participation  in  the  CIR-LRP? 
(a)  Absent  withdrawal  (see  §  68c. 2)  or 
termination  under  paragraph  (d)  of  this 
section,  any  participant  who  fails  to 
begin  or  complete  the  minimum  two- 
year  service  obligation  required  under 
the  Program  contract,  will  be  considered 
to  have  breached  the  contract  and  will 
be  subject  to  assessment  of  monetary 
damages  and  penalties  as  follows: .- 

(1)  Participants  who  leave  during  the 
first  year  of  the  initial  contract  are  liable 
for  amotuts  already  paid  by  the  CIR- 
LRP  on  behalf  of  the  participant  plus  an 
amotmt  equal  to  SI  .000  multiplied  by 
the  number  of  months  of  the  original 
two-year  service  obligation. 

(2)  Participants  who  leave  during  the 
second  year  of  the  contract  are  liable  for 
amounts  already  paid  by  the  NICHD  on 
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behalf  of  the  participant  plus  SI  ,000  for 
each  unserved  month. 

(b)  Participants  who  sign  a 
continuation  contract  for  any  year 
beyond  the  initial  two-year  period  and 
fail  to  complete  the  one-year  period 
specified  are  liable  for  the  pro  rale 
amoimt  of  any  benefits  advanced 
beyond  the  period  of  completed  service 
plus  an  amount  equal  to  the  number  of 
months  of  obligated  service  that  were 
not  completed  by  the  participant 
multiplied  by  $1,000. 

(c)  Payments  of  any  amount  owed 
under  paragraph  (a)  or  (b)  of  this  section 
shall  be  made  within  one  year  of  the 
participant's  breach  (or  such  longer 
period  as  determined  by  the  Secretary). 

(d)  Terminations  will  not  be 
considered  a  breach  of  contract  in  cases 
where  such  terminations  are  beyond  the 
control  of  the  participant  as  follows: 

(1)  Terminations  for  cause  or  for 
convenience  of  the  Govenmient  that  arc 
not  based  upon  a  breach  or  default  of 
the  participant  will  not  be  considered  a 
breach  of  contract  and  monetary 
damages  will  not  be  assessed. 

(2)  The  participant  transfers  to 
another  NICHD  intramural  laboratory  or 
eligible  NICHD-supported  extramural 
site,  in  which  case  the  participant 
remains  boimd  to  any  and  all 
obligations  of  the  contract. 

(3)  The  participant  transfer  to  a  site 
other  than  an  NICHD  intramural 
laboratory  or  eligible  NICHD-supported 
extramiural  site,  in  which  case  the 
participant  may  not  be  assessed 
monetary  penalties  if,  in  the  judgment 
of  the  CIR-LRP  Panel,  the  participant 
continues  to  engage  in  contraception 
and/or  infertility  research  for  anv 
remaining  period  of  obligated  service  as 
set  forth  in  the  contract. 

§  68C.13    Under  what  circumstances  can 
the  service  or  payment  obligation  be 
canceled,  walvsd,  or  suspended? 

(a)  Any  obligation  of  a  participant  for 
service  or  payment  to  the  Federal 
Govenmient  under  this  part  will  be 
canceled  upon  the  death  of  the 
participant. 

(b)(1)  The  Secretary  may  waive  or 
suspend  any  service  or  payment 
obligation  incurred  by  the  participant 
upon  request  whenever  compliance  by 
the  participant: 
(i)  Is  impossible: 

(ii)  Would  involve  extreme  hardship 
to  the  participant;  or 

(iii)  If  enforcement  of  the  service  or 
payment  obligation  would  be  against 
equity  and  good  conscience. 

(2)  The  Secretary  may  approve  a 
request  for  a  suspension  of  the  service 
or  payment  obligations  for  a  period  of  1 
year.  A  renewal  of  this  suspension  may 
also  be  granted. 


(c)  Compliance  by  a  participant  with 
a  service  or  pyament  obligation  will  be 
considered  impossible  if  the  Secretary 
determines,  on  the  basis  of  information 
and  documentation  as  may  be  required, 
that  the  participant  suffers  from  a 
physical  or  mental  disability  result  in 
the  permanent  inability  of  the 
participant  to  perform  the  service  or 
other  activities  which  would  be 
necessary  to  comply  with  the  obligation. 

(d)  In  determining  whether  to  waive 
or  suspend  any  or  all  of  the  service  or 
paSTuent  obligations  of  a  participant  as 
imposing  an  undue  hardship  and  being 
against  equity  and  good  conscience,  the 
Secretary,  on  the  basis  of  information 
and  documentation  as  may  be  required, 
will  consider: 

(1)  The  participant's  present  financial 
resources  and  obligations; 

(2)  The  participant's  estimated  futiure 
financial  resources  and  obligations; 

(3)  The  extent  to  which  the 
participant  has  problems  of  a  personal 
natiue.  such  as  a  physical  or  mental 
disability  or  terminal  illness  in  the 
immediate  family,  which  so  intrude  on 
the  participant's  present  an  future 
ability  to  perform  as  to  raise  a 
presumption  that  the  individual  will  be 
unable  to  perform  the  obligation 
incurred. 

}68c.14    When  can  a  CIR-LRP  payment 
obligation  be  discharged  in  bankruptcy? 

Any  payment  obligation  incurred 
under  §  68c.  12  mav  be  discharged  in 
bankruptcy  under  Title  11  of  the  United 
States  Code  only  if  such  discharge  is 
granted  after  the  expiration  of  the  five- 
year  period  beginning  on  the  first  date 
that  payment  is  required  and  only  if  the 
bankruptcy  court  finds  that  a 
nondischargo  of  the  obUgation  would  be 
unconscionable. 

S68C.1S    Additional  condltlona. 

In  order  to  protect  or  conserve  Federal 
funds  or  to  carry  out  the  purposes  of 
section  487B  of  the  Act.  or  of  this  part 
the  Secretary  may  impose  additional 
conditions  as  a  condition  of  any 
approval,  waiver  or  suspension 
authorized  by  this  part. 


S  68c.1 6    What  other  regulations  and 
statutes  spply? 

Several  other  regulations  and  statutes 
apply  to  this  part.  These  include,  but  are 
not  necessarily  limited  to: 

Debt  Collection  Act  of  1982,1>ubUc  Law 
97-365  (5  U.S.C  5514). 

Fair  Credit  Reporting  Act  (15  U.S.C.  1681 
et  sea.). 

Federal  Debt  Collection  Procedures  Act  of 
1990,  Public  Law  101-647(28  U.S.C.  1). 

Privacy  Act  of  1974  (5  U.S.C.  5528). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 

Solicitation  of  New  Safe  Harbon  and 
Special  Fraixl  Alerts 

AGENCV:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Intent  to  develop  regulations. 

SUMMARY:  In  accordance  with  section 
205  of  the  Health  Insurance  Portability 
and  Accounlabiiity  Act  (HIPAA)  of 
1996,  this  annual  docmnent  solicits 
proposals  and  recommendations  for 
developing  new  and  modifying  existing 
.safe  harbor  provisions  under  the  Federal 
and  State  health  care  programs'  anti- 
kickback  statute,  as  well  as  developing 
new  OIG  Special  Fraud  Alerts. 
DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  February  8.  2000. 
AOORESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-41-N.  Room 
5246.  Cohen  Building.  330 
bidependence  Avenue.  SW.. 
Washington.  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission,  to 
commenting,  plea.se  refer  to  file  code 
OIG-41-N.  Comments  received  timely 
will  be  available  for  public  inspection  at 
they  are  received,  generally  beginning 
approximately  threie  weeks  after 
publication  of  a  document,  in  Room 
5541  of  the  Office  of  tospector  General 
at  330  Independence  Avenue.  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  hum  8  a.m.  to  4:30 
p.m. 

FOR  niHTHER  INI=ORMATION  CONTACT:  )oel 

Schaer,  (202)  619-0089.  OIG 

Regulations  Officer. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

A  The  OIG  Safe  Harbor  Provisions 

Section  1  l,28B(h)  of  the  Social 
Security  Act  (the  Act)  (42  U.S.C  1320a- 
7b(b))  provides  cJvninai  penalties  for 
individuals  or  entities  that  knowingly 
and  willfully  offer,  pay.  solicit  or 
receive  remuneration  in  order  to  induce 
business  reimbursed  under  the  Federal 
or  State  health  care  programs.  The 
offense  is  classified  as  a  felony,  and  is 
punishable  by  fines  of  up  to  S2S.000 
and  imprisonment  for  up  to  5  years.  The 
OIG  may  also  impose  administrative 
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sanctions  or  exclude  violators  from  the 
Federal  or  State  health  care  programs. 
The  types  of  remuneration  covered 
specifically  include  kickbacks,  bribes, 
and  rebates,  whether  made  directly  or 
indirectly,  overtly  or  covertly,  or  in  cash 
or  in  kind.  In  addition,  prohibited 
conduct  includes  not  only  remimeration 
intended  to  induce  referrals  of  patients, 
but  remuneration  intended  to  induce 
the  arranging  for  or  the  purchasing, 
leasing  or  ordering  of  any  good,  facility, 
service,  or  item  paid  for  by  Federal  or 
State  health  care  programs. 

Since  the  statute  on  its  face  is  so 
broad,  concern  has  been  expressed  for 
many  years  that  some  relatively 
innocuous  commercial  arrangements  are 
technically  covered  by  the  statute  and 
are.  therefore,  subject  to  criminal 
prosecution.  As  a  response  to  the  above 
concern,  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act  of 
1987.  section  14  of  Public  Law  100-93. 
specifically  required  the  development 
and  promulgation  of  regulations,  the  so- 
called  "safe  harbor"  provisions, 
designed  to  specify  various  payment 
and  business  practices  which,  although 
potentially  capable  of  inducing  referrals 
of  business  under  the  Federal  and  State 
health  care  programs,  would  not  be 
treated  as  criminal  offenses  under  the 
anti-kickback  statute  (section  1128B(b) 
of  the  Act;  42  U.S.C.  1320a-7b{b))  and 
would  not  serve  as  a  basis  for  a  program 
exclusion  under  section  1128(b)(7)  of 
the  Act;  42  U.S.C.  1320a-7(b)(7).  The 
OIG  safe  harbor  provisions  have  been 
developed  "to  limit  the  reach  of  the 
statute  somewhat  by  permitting  certain 
non-abusive  arrangements,  while 
encouraging  beneficial  and  innocuous 
arrangements"  (56  FR  35952,  July  29, 
1991).  Health  care  providers  and  others 
may  voluntarily  seek  to  comply  with 
these  provisions  so  that  they  have  the 
assurance  that  their  business  practices 
are  not  subject  to  any  enforcement 
action  under  the  anti-kickback  statute  or 
program  exclusion  authority. 

To  date,  the  OIG  has  developed  and 
codified  in  42  CFR  1001.952  a  toUl  of 
21  final  safe  harbors  that  describe 
practices  that  are  sheltered  from 
liability.  The  OIG  is  also  currently 
developing  a  proposed  safe  harbor  rule 
addressing  ambulance  restocking 
arrangements. 

B.  OIG  Special  Fraud  AJerts 

In  addition,  the  OIG  has  also 
periodically  issued  Special  Fraud  Alerts 
to  give  continuing  guidance  to  health 
care  providers  with  respect  to  practices 
the  OIG  regards  as  unlawful.  These 
Special  Fraud  Alerts  serve  to  notify  the 
health  care  industry  that  the  OIG  has 
become  aware  of  certain  abusive 


practices  that  the  OIG  plans  to  pursue 
and  prosecute,  or  to  bring  civil  and 
administrative  action,  as  appropriate. 
The  Special  Fraud  Alerts  also  serve  as 
a  tool  to  encourage  industry  compliance 
by  giving  providers  an  opportunity  to 
examine  their  own  practices.  The  OIG 
Special  Fraud  Alerts  are  intended  for 
extensive  distribution  directly  to  the 
health  care  provider  community,  as  well 
as  those  charged  with  administering  the 
Medicare  and  Medicaid  programs. 

In  developing  these  Special  Fraud 
Alerts,  the  OIG  has  relied  on  a  number 
of  sources  and  has  consulted  directly 
with  experts  in  the  subject  field, 
including  those  within  the  OIG,  other 
agencies  of  the  Department,  other 
Federal  and  State  agencies,  and  those  in 
the  health  care  industry  To  date,  ten 
individual  Special  Fraud  Alerts  have 
been  issued  by  the  OIG  and 
subsequently  reprinted  in  the  Federal 
Register.' 

C.  Section  205  of  Public  Law  104-191 

In  accordance  with  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (Pub.  L. 
104-191),  the  Department  is  now 
required  to  provide  additional  formal 
guidance  regarding  the  application  of 
the  anti-kickback  statute  and  the  safe 
harbor  provisions,  as  well  as  other  OIG 
health  care  fraud  and  abuse  sanctions. 
In  addition  to  accepting  and  responding 
to  requests  for  advisory  opinions  from 
outside  parties  regarding  the 
interpretation  and  applicability  of 
certain  statutes  relating  to  the  Federal 
and  State  health  care  programs,  section 
205  of  Public  Law  104-191  requires  the 
Department  to  develop  and  publish  an 
aimual  notice  in  the  Federal  Register 
formally  soliciting  proposals  for 
modifying  existing  safe  harbors  to  the 
anti-kickback  statute  and  for  developing 
new  safe  harbors  and  Special  Fraud 
Alerts.  In  accordance  with  this 
requirement,  the  OIG  has  published 
notices  in  the  Federal  Register  on 
December  31, 1996  (61  FR  69060); 
December  10, 1997  (62  FR  65049)  and 
December  7, 1998  (63  FR  67486), 
soliciting  such  proposals. 

In  developing  sale  harbors  for  a 
criminal  statute,  the  OIG  is  compelled  to 
engage  in  a  complete  and  thorough 
review  of  the  range  of  factual 
circumstances  that  may  fall  within  the 
proposed  safe  harbor  subject  area  so  as 
to  uncover  all  potential  opportunities 


'  See  59  FR  65372  (December  19. 1994):  60  FR 
40847  (August  10.  1995).  61  FR  30623  (June  17. 
1996);  63  FR  Z041S  (Apnl  24.  1998):  and  64  FR 
1813  (jonuiTV  12. 1999).  The  OIG  has  also  Issued 
lluee  Special  Advison-  Bulletins— 64  FR  37985 
(lul;  14. 1999):  64  FR  52791  (September  30. 1999): 
sod  64  FR  61353  (November  10.  19991 


for  fraud  and  abuse.  Only  then  can  the 
OIG  determine,  in  consultation  with  the 
Department  of  Justice,  whether  it  can 
effectively  develop  regulatory 
limitations  and  controls  that  will  permit 
beneficial  and  innocuous  arrangements 
within  a  subject  area  while,  at  the  same 
time,  protecting  the  Federal  health  care 
programs  and  their  beneficiaries  from 
abusive  practices. 

II.  Solicitation  of  Additional  New 
Recommendations  and  Proposals 

In  accordance  with  the  requirements 
of  section  205  of  Public  Law  104-191. 
the  OIG  is  continuing  to  study  safe 
harbor  and  Special  Fraud  Alert 
proposals  submitted  in  response  to  the 
annual  solicitations.  Some  of  those 
suggestions  have  been  addressed  in  the 
safe  harbor  rulemakings  recently 
published  on  November  19, 1999  (64  FR 
63504  and  64  FR  63518)  or  are  already 
under  development.  In  response  to  the 
previously-issued  Federal  Register 
solicitation  notices,  a  status  report  of  the 
public  comments  received  for  new  and 
modified  safe  harbors  is  set  forth 
annually  in  an  appendix  to  the  OlG's 
Semiannual  Report  covering  the  period 
April  through  September.-  The  OIG  is 
currently  taidng  the  recommendations 
listed  in  the  appendix  under  advisement 
and  is  not  seeking  additional  public 
comment  on  those  proposals -at  this 
time.  Rather,  this  notice  seeks 
additional  recommendations  from 
affected  provider,  practitioner,  supplier 
and  beneficiary  representatives 
regarding  the  development  of  proposed 
or  modified  safe  harbor  regulations  and 
new  Special  Fraud  Alerts  beyond  those 
summarized  in  the  appendix  to  the  OIG 
Semiaimual  Report  referenced  above. 

Criteria  for  Modifying  and  Establishing 
Safe  Harbor  Provisions 

In  accordance  with  the  statute,  we 
will  consider  a  number  of  factors  in 
reviewing  proposals  for  new  or 
modified  safe  harbor  provisions,  such  as 
the  extent  to  which  the  proposals  would 
effect  an  increase  or  decrease  in — 

•  Access  to  health  care  services; 

•  The  quality  of  care  services; 

•  Patient  freedom  of  choice  among 
health  care  providers; 

•  Competition  among  health  care 
providers; 

•  The  cost  to  Federal  health  care 
programs; 

e  The  potential  overutilization  of  the 
health  care  services;  and 

•  The  ability  of  health  care  facilities 
to  provide  services  in  medically 
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underserved  areas  or  to  medically 
underserved  populations. 

In  addition,  we  will  also  take  into 
consideration  the  existence  (or 
nonexistence)  of  any  potential  financial 
benefit  to  health  care  professionals  or 
providers  that  may  vary  based  on  their 
decisions  whether  to  (1)  order  a  health 
care  item  or  service,  or  (2)  arrange  for 
a  referral  of  health  care  items  or  services 
to  a  particular  practitioner  or  provider. 

Criteria  for  Developing  Special  Fraud 
Alerts 

In  determining  whether  to  issue 
additional  Special  Fraud  Alerts,  we  will 
also  consider  whether,  and  to  what 
extent,  those  practices  that  would  be 
identified  in  new  Special  Fraud  Alerts 
may  result  in  any  of  the  consequences 
set  forth  above,  and  the  volume  and 
frequency  of  the  conduct  that  would  be 
identified  in  these  Special  Fraud  Alerts. 

A  detailed  explanation  of 
justifications  or  empirical  data 
supporting  the  suggestion,  and  sent  to 
the  address  indicated  above,  would 
prove  helpful  in  our  considering  and 
drafting  new  or  modified  safe  harbor 
regulations  and  Special  Fraud  Alerts. 

Daled:  November  29.  1999. 
lime  Gibbs  Brown, 
Inspector  General. 

(FR  Doc.  99-32025  Filed  12-9-99:  8:45  ami 
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Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability:  request 

for  comments. 


=  The  OIG  Semiannual  Report  can  be  accessed 
ihrough  the  OIG  web  site  at  hltp://wvntf.dhh8.gov/ 

oig/semann/index-blm: 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

[1,0.1130996] 
RIN  0648-AL30 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Prohibition  of 
Nonpelagic  Trawl  Gear  in  the  Bering 
Sea  and  Aleutian  Islands  Directed 
Pollock  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  57  to  the  Fishen' 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI).  This 
amendment  would  prohibit  the  use  of 
nonpelagic  trawl  gear  in  the  directed 
pollock  fishery  in  the  BSAI.  Comments 
from  the  public  are  requested. 
DATES:  Comments  on  Amendment  57 
must  be  submitted  by  February  8.  2000. 
ADDRESSES:  Comments  on  the  FMP 
amendments  should  be  submitted  to 
Sue  Salveson.  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668.  luneau,  AK  99802,. Attn: 
Lori  Gravel.  Comments  may  also  be 
hand  delivered  or  sent  by  courier  to  the 
Federal  Building,  709  West  9th  Street. 
Juneau.  AK.  Copies  of  Amendment  57 
and  the  Environmental  Assessment/ 
Regulator)'  Impact  Review/Initial 
Flexibility  Analysis  prepared  for  the 
amendment  by  the  Council  and  NMFS 
are  available  from  the  North  Pacific 
Fishery  Management  Council.  605  West 
4*  Ave..  Suite  306,  Anchorage,  AK 
99501-2252;  telephone  907-271-2809. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Mollett.  907-586-7462  or 
nina.mollett@noaa.gov 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishen-  Management 
Council  submit  any  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS.  upon 
receiving  an  FMP.  immediately  publish 
a  notice  in  the  Federal  Register  that  the 
FMP  or  amendmeni  is  available  for 
public  review  and  comment. 


The  Council  adopted  Amendment  57 
at  its  June  1998  meeting.  If  approved  by 
NMFS.  this  amendment  would  prohibit 
the  use  of  nonpelagic  trawl  gear  in  the 
directed  pollock  fishery  in  the  BSAI  and 
would  reduce  the  bvcatch  limit  of  red 
king  crab  by  3.000  animals.  The  Council 
also  recommended  limits  for  other 
protected  species,  including  halibut.  C. 
op;7/o  crab,  and  C  bairdi.  NMFS  may 
propose  lowering  these  limits  in  a  future 
proposed  rule  to  implement 
Amendment  57.  Amendment  57  is 
necessary  to  comply  with  the 
Magnuson-Stevens  Act  mandate  that 
.  Regional  Councils  must  take  measures 
to  reduce  bycatch  in  the  Nation's 
fisheries. 

PubUc  comments  are  being  solicited 
on  the  amendment  through  3ie  end  of 
the  comment  period  staled  in  this  NOA; 
a  proposed  rule  that  would  implement 
the  amendment  may  be  published  in  the 
Federal  Register  for  public  comment 
following  NMFS'  e\'aluation  under  the 
Magnuson-Stevens  Act  procedures. 
Public  comments  on  the  proposed  rule 
must  be  received  by  the  end  of  the 
comment  period  on  the  amendment  in 
order  to  be  considered  in  the  approval; 
disapproval  decision  on  the 
amendment.  All  comments  received  by 
the  end  of  the  comment  period  on  the 
amendmeni.  whether  specifically 
directed  to  the  amendment  or  to  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision; 
comments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendment.  To  be  considered, 
comments  must  be  received  by  close  of 
business  on  the  last  day  of  the'  comment 
period  specified  in  this'  NOA;  thai  does 
not  mean  postmarked  or  otherwise 
transmitted  by  that  date. 

Dated;  December  6.  1999. 
Bruce  C  Moreliead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fishenei  Senice. 
IFR  Doc.  99-32090  Filed  12-«-99:  8:45  am) 
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DEPARTMEffT  OF  AGRICULTURE 

Submission  for  OMB  Revlsw; 
Commsnt  Raqusst 

December  6.  1999 

The  Department  of  Agriculttire  has  . 
submitted  the  fbllowmg  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  H)4-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Washington.  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6748. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Food  and  NutrilioD  Service 

Title:  USDA  National  Hunger 
Clearinghouse  Database  Form. 
OMB  Control  Number:  0584-0474. 

Siunmcuy  of  Collection:  The  Food  and 
Nutrition  Service  (FNS)  is  interested  in 
maintaining  and  further  developing  an 
information  clearinghouse  (named 
"USDA  National  Hunger 
Clearinghouse")  for  groups  that  assist 
low-income  individuals  and 
communities  concerning  nutrition 
assistance  programs  or  other  assistance. 
Section  26  of  the  National  School  Lunch 
Act,  which  was  added  to  the  Act  by 
Section  123  Pub,  L.  102-448  on 
November  2, 1994  (Appendix  A), 
mandated  that  FNS  enter  into  a  4  year 
contract  with  a  non  governmental 
organization  to  develop  and  maintain  a 
national  information  clearinghouse  of 
grassroots  organizations  working  on 
hunger,  food,  nutrition,  and  other 
agricultural  issues,  including  food 
recovery.  This  legislation  was  further 
amended  on  October  13,  1998  by  section 
112  of  Pub.  L.  105-336  to  continue 
maintenance  of  the  database  through  FY 
2004.  The  USDA  National  Hunger 
Clearinghouse  uses  state-of-the  art 
computer  and  telecommunications 
technologies  to  connect  the  target 
audience,  sharing  information  on 
effective  program  models,  pending 
legislation  and  rule  makings,  surplus 
and  emergency  food  distribution 
networks,  and  USDA  programs  and 
policies.  FNS  will  collect  the 
information  through  fax,  regular  mail,  e- 
mail,  and  the  Internet. 

Need  And  Use  of  the  Information: 
FNS  will  collect  information  to  provide 
a  resource  for  groups  that  assist  low- 
income  individuals  or  communities 
regarding  nutrition  assistance  program 
or  other  assistance.  The  information 
provided  by  the  Clearinghouse  database 
enables  these  groups  to  do  a  better  job 
of  assisting  the  target  audience. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  Farms. 

Number  of  Respondents:  1,850. 

Frequency  of  Responses:  Reporting: 
Aimually. 

Total  Burden  Hours:  148. 


Animal  and  Plant  Health  Inspection 
Service 

Title:  Pseudorabies  in  Swine;  Payment 
of  Indemnity. 

OMB  Control  Number:  0579-01 37. 

Summary'  of  Collection:  Title  21, 
U.S.C.  authorizes  sections  111,  114, 
114a,  114-1,  115,  120,  125,  126,  134a, 
134c,  134f,  and  134g  of  21  U.S.C,  These 
authorities  permit  the  Secretary  to 
prevent,  control  and  eliminate  domestic 
diseases  such  as  brucellosis  and 
tuberculosis,  as  well  as  to  take  actions 
to  prevent  and  to  manage  exotic 
diseases  such  as  foot-and-mouth  disease 
and  rinderpest.  More  specifically,  21 
U.S.C.  Ill,  115, 118,  authorizes  the 
Secretary  of  Agriculture  to  take  such 
measures  as  he  or  she  may  deem  proper 
to  prevent  the  introduction  or 
dissemination  of  any  contagious  or 
communicable  disease  of  animals  or  live 
poultry  fi-om  a  foreign  country  into  the 
United  States  or  from  one  iitate  to 
another.  Disease  prevention  is  the  most 
effective  method  for  maintaining  a 
healthy  animal  population  and 
enhancing  our  ability  to  compete  in 
exporting  animals  and  animal  products. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  conducting  a 
pseudorabies  eradication  program  (in 
cooperation  with  State  govenmients  and 
swine  producers)  that  involves  the 
systemic  identification  of  pseudorabies- 
infected  swine  in  the  United  States,  and 
herd  management  to  eliminate 
pseudorabies  from  the  United  States. 
APHIS  will  collect  information  using 
forms  VS  1-23.  VS  7-1.  VS  7-3. 
VS  7-4.  and  PRV  Eradication 
Atxeleration  Payment  Form. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  fit)m 
herd  owners  on  the  number  of 
pseudorabies-infected  herds  in  each 
state  and  the  number  of  herds 
vaccinated  for  pseudorabies.  APHIS  will 
also  collect  information  on  the 
appraised  value  of  the  swine  being 
depopulated. 

Description  of  Respondents:  Business 
or  other-for-profit;  Farms;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  1,300. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,387. 

Foreist  Service 

Title:  Baseline  and  Trend  Information 
on  Wilderness  Use  and  Users. 
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OMB  Control  Number:  0596-0108. 
Summary  of  Collection:  The 
Wilderness  Act  (PL.  88-577)  directs 
that  wrilderness  be  managed  to  preserve 
natural  conditions  and  to  provide 
outstanding  opporttmities  for  soUtude 
or  a  primitive  and  unconfined  type  of 
recreation.  To  meet  these  management 
goals,  managers  must  adapt  their 
programs  to  changes  in  the  amount  and 
type  of  USB  and  resultant  conditions.  It 
is  also  important  for  managers  to  be 
aware  of  likely  visitor  response  to 
proposed  management  actions  and  their 
preferences  for  resource  conditions. 
Very  little  is  known  about  trends  in  the 
characteristics,  activities  and 
preferences  of  visitors  to  wilderness  and 
other  wildlands.  The  Forest  Service  (FS) 
will  collect  information  using  mailback 
survey  forms,  face-to-face  and  on-site 
interviews  to  establish  usage  baselines 
and  monitor  trends  in  some  areas  for 
critical  use  and  user  characteristics  for 
representative  Forest  Service  vrildemess 
area. 

Need  and  use  of  the  Information:  FS 
will  collect  information  from  visitors  to 
find  out  how  many  times  they  visit, 
when  they  plan  their  next  visit,  or  if 
they  plan  to  visit  at  all.  Visitors  will  be 
asked,  when  visiting,  if  they  come  in 
groups,  and  if  so,  the  size  of  those 
groups  and  how  long  they  stay  when 
visiting.  Also,  visitors  will  be  asked  do 
they  use  equipment  such  as  stoves, 
wood  for  fires  and  do  they  have 
preferences  for  social  conditions?  If  the 
information  is  not  collected  FS  will 
have  no  basis  for  making  management 
decisions  and  establishing  policy  for 
guiding  wilderness  management  in 
general. 

Description  of  Respondents:  ' 
Individuals  or  households. 
Number  of  Respondents:  1,000. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  416. 

Farm  Service  Agency 

Title:  Farm  Reconstitution  (7  CFR  part 
718). 

OMB  Control  Number:  056tM)025. 

Summary  of  Collection:  The 
Agricultural  Act  of  1938,  as  amended, 
provides  for  the  reconstitution  of  farms. 
A  reconstitution  is  a  chai>ge  in  the  land 
constituting  a  farm  as  a  result  of 
combining  or  dividing  tracts  or  land  or 
farms.  The  reconstitution  process 
ensures  that  the  farm  and  tract  records 
in  the  County  Farm  Service  Agentry 
(FSA)  Office  are  correct  and  up  to  date. 
A  reconstitution  is  a  required  procedure 
when  a  producer  wishes  to  increase  or 
decrease  acreage  attributed  to  the  ferm 
from  lease,  sale  of  land,  or  purchase  of 
land.  Form  FSA-155,  Request  for 


Reconstitution,  is  used  as  the  request  for 
a  farm  reconstitution  initiated  by  the 
producer. 

Need  and  use  of  the  Information:  FSA 
will  collect  information  to  determine 
farm  and  tract  numbers,  farmland, 
cropland,  agrictiltural  use  land, 
distribution  of  tobacco  quota  and 
allotments,  peanut  quota,  and 
production  flexibility  contract  acres 
resulting  fixjm  combination  or  division 
of  the  farming  operation.  The 
information  is  used  by  the  Cotmty 
Office  employees  to  document  farm 
owners  and  operators,  farmland, 
cropland,  crop  acreages,  and  whether 
land  is  being  purchase  or  sold.  Failure 
to  collect  the  information  required  by 
FSA-155  would  result  in  inaccurate 
farm  records. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  112.820. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  197,435. 

NaUonal  Agricultural  Statistics  Service 

Title:  Agricultural  Economics  and 
Land  Ownership  Survey. 
OMB  Control  Number:  0535-NEW. 
Summary  of  Collection:  The 
Agricultural  Economics  and  Land 
Ownership  Survey  (AELOS)  is  an 
integral  part  of  the  1997  Census  of 
Agriculture  and  is  conducted  under  the 
authority  of  the  Census  of  Agriculture 
Act  of  1997  (Pub.  L.  105-113).  This  law 
requires  the  Secretary  of  Agriculture  to 
conduct  a  census  of  agriculture  in  1998 
and  every  fifth  year  following  1998. 
With  the  end  of  the  20th  Century 
rapidly  approaching,  farmers  are  facing 
much  uncertainty  about  their  future 
livelihood  and  abiUty  to  maintain 
sustainable  farm  operations.  Lower  farm 
prices  coupled  with  increased  input 
costs  and  farmland  values  that  have 
only  increased  slightly  in  recent  years 
have  placed  incredible  economic 
pressures  on  the  Nation's  agriculture 
economy.  The  1999  AELOS  will  obtain 
data  to  accurately  define  the  economic 
status  of  U.S.  farm  operations  and 
households.  The  AELOS  is  designed  to 
provide  statistically  reliable  estimates  of 
key  economic  and  demographic 
variables  at  the  U.S.  and  state  level.  The 
National  Agricultural  Statistics  Service 
(NASS)  will  collect  information  using  a 
survey. 

Need  and  use  of  the  Information: 
NASS  will  collect  information  to 
provide  a  current  measure  of  key 
variables  in  agricultural  economy  that 
can  be  used  by  economists,  financial 
organizations,  and  Congress  to  assess 
the  overall  condition  of  the  U.S.  farm 
population.  The  dau  will  provide  not 
only  state  level  profiles  of  farm  assets. 


liabilities,  and  operator  debt,  but  wrill 
also  include  tabulations  of  information 
on  farm  household  income  and  wealth. 
The  absence  of  the  AELOS  data  would 
negatively  affect  economic  and  financial 
policy  decisions.  Federal  programs, 
legislation,  and  impact  studies  would  be 
subject  to  greater  uncertainty  and  error. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  77,600. 

Frequency  of  Responses:  Repotting: 
Other  (One-time  siuTrey). 

Total  Burden  Hours:  57,600. 

National  Agricultural  Statistics  Service 

Title:  Fruit  and  Vegetable  Agricultural 
Practices  Survey. 
OMB  Control  Number:  0535-0239. 
Summary  of  Collection:  In  October 
1997,  the  President  signed  a  directive 
entitled  "IniUative  to  Ensure  the  Safety 
of  Imported  and  Domestic  Fruits  and 
Vegetables."  Part  of  this  initiative 
directed  the  Food  and  Drug 
Administration  (FDA)  to  issue  a 
guidance  document  on  good  agricultural 
practices  for  fresh  fruits  and  vegetables 
to  ensure  the  safety  of  the  Nation  s  food 
supply.  FDA  and  the  National 
Apicultural  Sutistics  Service  (NASS) 
are  working  together  to  establish  a 
baseline  of  current  agricultural 
practices.  A  14-5tate  survey  of  fruit  and 
vegetable  growers  and  packers  will  be 
the  first  step  in  gathering  information 
which  will  assist  in  developing 
educational  outreach  programs  for 
growers  and  packers.  Education 
outreach  is  an  important  component  of 
the  President's  initiative.  NASS  will 
collect  information  using  a  survey. 
Need  and  use  of  the  Information: 
NASS  will  collect  information  to 
establish  a  baseline  of  current 
agricultural  practices  as  outlined  in 
FDA's  "Guide  to  Iklinimize  Microbial 
Food  Safety  Hazards  for  Fresh  Fruits 
and  Vegetables."  In  addition,  daU  bom 
the  operational  survey  will  be  used  for 
development  of  educational  outreach 
programs  for  growers,  packers,  and  the 
public.  Without  the  data,  sound  poUcy 
decisions  could  not  be  made  and 
improved  grower  education  strategies 
could  not  be  developed. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit 
Number  of  Respondents:  13,000. 
Frequency  of  Responses:  Reporting: 
Biennially. 

Total  Burden  Hours:  10.400. 


National  Agricultural  Statistics  Service 

Title:  Aquaculture  Survey. 

OMB  Control  Number:  0535-0150. 

Summary  of  Collection:  The  primary 
function  of  the  National  Agricultural 
Statistics  Service  (NASS)  is  to  estimate 
production  and  stocks  of  all  important 
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agricultural  food,  fiber,  and  specialty 
commodities  and  collect  data  relating  to 
rural  ,\merica  for  other  Federal 
agencies.  In  this  capacity.  NASS 
prepares  estimates  for  trout  sales,  catfish 
processed,  inventory,  acreage,  and  sales. 
General  authority  for  these  data 
collection  activities  i.s  granted  under 
U.S.  Code  Title  7.  Section  2204.  This 
statute  specifies  that  "The  Secretary  of 
Agriculture  shall  procure  and  preserve 
all  information  concerning  agrioilture 
which  he  can  obtain  *  "   *  by  the 
collection  of  statistics  •   "  •  and  shall 
distribute  them  among  agriculturists." 
Congress  has  mandated  the  collection  of 
basic  data  for  aquaculture  and  provides 
funding  for  these  surveys.  Aquaculture 
is  an  alternative  method  to  produce  a 
high  protein,  low  fat  product  demanded 
by  the  consumer.  Information  on  the 
producing  areas  and  quantities  is  very 
limited.  The  Census  of  Aquaculture, 
which  NASS  completed  earlier  this 
year,  provides  detail  information 
relating  to  on-farm  aquaculture 
practices.  NASS  Moll  coUect  information 
using  a  survey. 

iVeed  and  use  of  the  Information: 
NASS  will  collect  information  to 
demonstrate  the  growing  importance  of 
aquaculture  to  o£Bcials  of  Federal  and 
State  government  agencies  who  manage 
and  direct  policy  over  programs  in 
agriculture  and  natural  resources.  The 
type  of  information  collected  and 
reported  provides  extension  educators 
and  research  scientists  with  data  that 
indicates  important  areas  that  require 
special  educational  and/ or  researtJi 
efforts,  such  as  causes  for  losses  of  fish 
and  pond  inventories  of  fish  of  various 
sizes. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  3,025. 

Frequency  of  Responses:  Reporting: 
Semi-annually. 

Total  Burden  Hours:  825. 
Nancy  B.  Sternberg, 

Departmental  Information  Collection  Officer. 
IFR  Doc.  99-32010  Filed  12-9-99;  8:45  ami 
aiLUNa  cooE  M10-41-11 


OEPARTMErfT  OF  AGRICULTURE 

Office  of  the  Chief  Economist 

Notice  of  Appointment  of  ttie  Advisory 
Committee  on  Small  Farms 

AGENCY:  Office  of  the  Chief  Economist. 

USDA. 

ACTION:  Notification  of  appointment  to 

the  Advisory  Committee  on  Small 

Farms 

SUMHAItY:  The  Office  of  the  Secretary  of 
Agriculture,  in  accordance  with  the 


Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2,  announces  members 
appointed  to  the  Advisory  Committee 
on  Small  Farms.  Nineteen  members 
were  appointed  from  nominations  of 
more  than  100  well-qualified 
individuals,  representing  owners  and 
operators  of  small  farms,  ranches  and 
woodlots  and  the  diverse  groups  USDA 
programs  serve.  Four  of  the  appointed 
members  served  on  the  USDA's 
National  Commission  on  Small  Farms 
whose  term  expired  in  July  1999. 
Inclusion  of  previous  Commission 
members  will  ensure  the  continued 
consideration  and  implementation  of 
the  recommendations  made  by  the 
Commission  in  its  report,  "A  Time  to 
Act."  Equal  opportunity  practices  were 
followed  in  appointing  committee 
members.  To  ensure  that  the 
reconmiendations  of  advisory 
conunittee  take  into  account  the  needs 
of  the  diverse  groups  served  by  the 
Department,  memt>er$hip  includes,  to 
the  extent  practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women  and  persons  with 
disabilities 

The  following  appointments  to  the 
Advisory  Committee  on  Small  Farms 
have  been  made: 

Dr.  fames  Harness,  will  serve  as  chair 
of  the  Committee.  He  is  the  Director  of 
Special  Programs  and  Associate 
Extension  Administrator  of  Alcorn  State 
University  in  Fayette,  Mississippi,  and 
member  of  the  National  Commission  on 
Small  Farms; 

Dayle  Larue  Aldridge,  Director  of 
Small  Farms  Outreach  for  the  Oklahoma 
Landowners  and  Tenants  Association  in 
Taft,  Oklahoma: 

Jon  W.  Anderson.  Executive  Secretary 
at  the  Vermont  Department  of 
Agriculture,  Food  and  Markets  in 
Montpelier,  Vermont; 

Karen  S.  Armstrong-Cunmiings. 
Director,  Commodity  Growers 
Cooperative  Association  in  Frankfort, 
Kentucky  and  member  of  the  National 
Commission  on  Small  Farms; 

Suzaime  L.  Bertrand,  Small  Farms 
Special  Project  Coordinator.  Heifer 
Project  International  in  Little  Rock, 
Arkansas; 

Marion  Long  Bowlan,  Fanner  and 
Executive  Director  of  Pennsylvania 
Farm  Link,  Inc.  in  Manheim, 
Permsylvania  and  member  of  the 
National  Commission  on  Small  Farms: 

Don  R.  Crittenden,  Farmer/Rancher, 
(^erokee  National  Tribal  Council 
Member  in  Taklequah,  Oklahoma; 

Harold  Eugene  Garrett,  Professor  and 
Director  of  the  Center  for  Agroforeslry, 
University  of  Missouri  in  Columbia, 
Missouri: 


Helen  Gonzalez,  Farmer  and  Director 
of  Farmers  Feed  Cooperative.  St.  Croix, 
Virgin  Islands; 

Luz  Bazan  Gutierrez,  President, 
Washington  Association  of  Minority 
Entrepreneurs,  Inc..  in  Yakima, 
Washington: 

Neil  D.  Hamilton,  Director  of 
Agricultural  Law  Center  and  Professor 
of  Law,  Drake  University  Law  School  in 
Waukee,  Iowa: 

Golden  J.  Hardy,  Farmer  and  member 
of  Jefferson  County  Farm  Service 
Agency  Committee  in  Beaumont,  Texas: 

Archilus  L.  Hart,  Assistant  to  the 
Commissioner  of  Agriculture  on  Small 
Farms  Agricultural  Policy  in 
Knightdale,  North  Carolina; 

Edgar  J.  Hicks.  President,  DHV  Inc.,  a 
farmers  commodities  corporation  in 
Omaha.  Nebraska; 

Majorie  Jarrett,  Rancher  in  Wray, 
Colorado; 

Calvin  R.  King,  Sr..  Founder  and 
Executive  Director,  Arkan.sas  Land  and 
Farm  Development  Corporation  in 
Aubrey,  Arkansas; 

George  L.  Siemon,  Fanner  and  CEO, 
Organic  Valley  Cooperative  in  Viroqua, 
Wisconsin; 

Ranuir  Singh,  Fruit  fanner  in 
Marysville,  California; 

Thomas  Joseph  Trantham,  Jr,  Dairy 
farmer  in  Pelzer,  South  Carolina  and 
member  of  the  National  Commission  on 
Small  Farms. 

Committee  members  will  serve  two- 
year  terms.  In  the  event  of  a  vacancy, 
the  Secretary  will  appoint  a  new 
member  as  appropriate  and  subject  to 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  The  duties  of  the 
Conunittee  are  solely  advisory.  The 
Committee  will  monitor  government 
and  private  sector  actions,  policy  and 
program  proposals  that  relate  to  small 
farms,  ranches  and  woodlots,  including 
limited-resource  farms,  ranches  and 
woodlots,  and  evaluate  the  impact  such 
actions  and  proposals  may  have  upon 
their  viability  and  economic  livelihood. 
The  Conmiittee  will  review  USDA 
programs  and  strategies  to  implement 
small  farm  policy,  advise  the  Secretary 
on  actions  to  strengthen  USDA 
programs;  and  evaluate  other 
approaches  that  the  Committee  would 
deem  advisable  or  which  the  Secretary 
of  Agriculture  or  the  Director  of 
Sustainable  Development  and  Small 
Farms  may  request  the  Committee  to 
consider.  The  Committee  will  advise  the 
Secretary  through  an  aimual  report  and 
other  means  as  necessary  and 
appropriate. 

The  Committee  will  hold  at  least  one 
public  meeting  per  year,  and  conduct 
working  sessions  and  teleconference 
calls  as  determined  by  the  Chair. 
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Committee  members  will  serve  without 
pay.  Reimbursement  of  travel  expenses 
and  per  diem  costs  shall  be  made  to 
Conunittee  members  who  would  be 
unable  to  attend  Committee  meetings 
without  such  reimbursement. 
FOR  FURTHER  INFOflMATIOM  CONTACT: 
Questions  should  be  e-mailed  to 
adrain@oce.usda.gov  or 
adrain@nass.usda.gov.  faxed  to  202- 
720-0443,  or  telephoned  to  Alfonzo 
Drain,  202-720-3238;  all  mailed  . 
correspondence  should  be  sent  to 
Alfonzo  Drain,  Office  of  the  Chief 
Economist,  U.S.  Department  of 
Agriculture,  Room  112-A,  Jamie  L. 
Whitten  Building,  1400  bidependence 
Avenue  SW„  Washington,  DC  20250- 
310. 

Doled:  December  1, 1999. 
Keith  Collins, 

Chief  Economist.  Office  of  the  Chief 
Economist. 

(FR  Doc.  99-32012  Filed  12-9-99  8:45  ami 
BUJNO  COOE  MIO-KO-M 

DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCIES:  Rural  Housing  Service  (RHS), 
Rural  UUUties  Service  (RUS),  Rural 
Business-Cooperative  Service  (RBS), 
and  Farm  Service  Agency  (FSAI,  USDA. 
ACTION:  Proposed  collection:  Comments 
requested. 

SOmiARV:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
above-named  Agencies  to  request  an 
extension  for  the  currently  approved 
information  collection  in  support  of  the 
servicing  of  Commimity  and  Direct 
Business  Programs  Loans  and  Grants. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  8,  2000  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  inquiries  on  the  Information 
Collection  Package,  contact  Tracy  Gillin, 
Regulations  and  Paperwork 
Management  Branch,  contact  Tracy 
Gillin,  Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 
For  program  content,  contact  Beth  lones. 
Senior  Loan  Specialist,  Commimity 
Programs  Servicing  and  Special 
Authorities  Branch,  RHS,  USDA,  1400 
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Independence  Ave.,  SW,  Mail  Stop 
0787,  Washington,  DC  20250-0787, 
Telephone  (202)  720-1498,  E-mail 
epj0nesardmail.rural.u5da.gov. 
Comments  should  be  submitted  to  Ms. 
Gillin  at  USDA— Rural  Development, 
1400  Independence  Ave.,  SW.  Mail  Slop 
0742,  Washington,  DC  20250-0742. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  I951-E,  .Servicing  of 
Community  and  Direct  Business 
Programs  Loans  and  Grants. 
OMB  Number:  0575-0066. 
Expiration  Date  of  Approval:  February 
28,  2000. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  following  Community 
and  Direct  Business  Programs  Loans  and 
Grants  are  serviced  by  this  currently 
approved  docket  (0575-0066);  The 
Community  Facilities  loan  and  grant 
program  is  authorized  by  Section  306  of 
the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926)  to 
make  loans  to  public  entities,  nonprofit 
corporations,  and  Indian  tribes  through 
the  Community  Facilities  programs  for 
the  development  of  essential 
community  facilities  primarily  servicing 
rural  residents. 

The  Economic  Opportunity  Act  of 
1964.  Title  3  (Pub.  L.  88-452), 
authorizes  Economic  Cooperative  Loans 
to  assist  incorporated  and 
unincorporated  associations  to  provide 
to  low-income  rural  famiUes  essential 
processing,  purchasing,  or  marketing 
services,  supplies,  or  facilities. 

The  Foorf Security  Act  of  1985, 
Section  1323  (Pub.  L.  99-198), 
authorizes  loan  guarantees  and  grants  to 
Nonprofit  National  Corporations  to 
provide  technical  and  financial 
assistance  to  for-profit  or  nonprofit  local 
businesses  in  nu^  areas. 

The  Water  and  Waste  Disposal 
program  is  authorized  by  Section  306(a) 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926(a))  to 
provide  basic  human  amenities, 
alleviate  health  hazards,  and  promote 
the  orderiy  growth  of  the  rural  areas  of 
the  Nation  by  meeting  the  need  for  new 
and  improved  water  and  waste  disposal 
systems. 

The  Business  and  Industry  program  is 
authorized  by  Section  310  B  (7  U.S.C. 
1932)  (Pub.  L.  92-419,  August  30, 1972) 
of  the  Consolidated  Farm  and  Riual 
Development  Act  to  improve,  develop, 
or  finance  business,  industr>',  and 
employment  and  improve  the  economic 
and  environmental  climate  in  rural 
communities,  including  pollution 
abatement  control. 

The  Consolidated  Farm  and  Rural 
Development  Act,  Section  310  B(c)  (7 


U.S.C.  1932(c)),  authorizes  Rural 
Business  Enterprise  Grants  to  public 
bodies  and  nonprofit  corporations  to 
facilitate  the  development  of  private 
business  in  rural  areas. 

The  Consolidated  Farm  and  Rural 
Development  Act.  Section  310  B(f)(i)  (7 
U.S.C.  1932(c)),  authorized  Rural 
Cooperative  Development  Grants  to 
nonprofit  institutions  for  the  purpose  of 
enabling  such  institutions  to  establish 
and  operate  centers  for  rural  cooperative 
development. 

The  FSA  is  authorized  by  25  U.S.C. 
S§  468—494  to  make  loaiu  through  its 
Indian  Tribal  Land  Acquisition  loan 
program  to  individuals,  tribes,  or  tribal 
corporations,  within  tribal  reserv-ations 
and  Alaskan  communities.  The 
authority  for  FSA  to  make  loans  for 
grazing,  irrigation  and  drainage,  and 
farm  ownership  recreation  loans  is 
provided  by  the  Consolidated  Farm  and 
Rural  Development  Act  CONACT)  (7 
U.S.C.  1926  330-381). 

The  purpose  of  the  loan  and  grant 
servicing  fianction  for  the  above 
programs  is  to  assist  recipients  to  meet 
the  objectives  of  the  loans  and  grants, 
repay  loans  on  schedule,  comply  with 
agreements,  and  protect  the 
Govenmient's  financial  interest.  Routine 
servicing  responsibilities  include 
collection  of  payments,  compliance 
reviews,  security  inspections,  review  of 
financial  reports,  determining 
applicant/borrower  eligibility  and 
project  feasibility  for  various  servicing 
actions,  and  supervision  activities. 

Supervision  by  the  Agencies  include, 
but  is  not  limited  to:  review  of  budgets, 
management  reports,  audits  and 
financial  statements;  performing 
security  inspections  and  providing, 
arranging,  or  recommending  technical 
assistance;  evaluating  environmental 
impacts  of  proposed  actions  by  the 
borrower:  and  performing  civil  rights 
compliance  reviews. 

Information  will  be  collected  by  the 
field  offices  from  applicants,  borrowers, 
consultants,  lenders,  and  attorneys. 

Failure  to  collect  information  could 
result  in  improper  servicing  of  these 
loans. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .75  hours  per 
response. 

Respondents:  Sl*te,  local  or  tribal 
Governments.  Not-for-profit  institutions, 
businesses,  and  individuals. 

Estimated  Number  of  Respondents: 
78. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  118. 
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Copies  of  the  information  collection 
can  1»  obtained  from  Tracy  Gillin, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agencies, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acctiracy  of 
the  Agencies'  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c] 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Tracy  Gillin.  Regulations  and 
Paperwork  Management  Branch,  U,S. 
Department  of  Agriculture.  Rural 
Development,  STOP  0742,  1400 
Independence  Ave.  SW.  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Dated:  November  5, 1999. 
lames  E.  Haskell, 

Acting  Administrator.  Rural  Business — 
Cooperative  Service. 

Dated:  November  3.  1999. 
Christopher  A.  McLean, 
Acting  Administrator.  Rural  Utilities  Service. 

Dated:  November  16, 1999. 
Keith  Kelly, 
.administrator.  Farm  Service  Agency. 

Dated:  November  23.  1999. 
Eilem  M.  Fitzgerald 
.Acting  Administrator.  Rural  Housing  Service. 

Dated:  November  26, 1999. 
IFR  Doc.  99-32013  Filed  12-9-99:  8:45  am) 
BILLMa  COOE  341l>-»-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Supplement  to  (he  Veteran/Boulder 
Project  Area  Final  Environmental 
Impact  Statement:  Black  Hills  National 
Forest:  Speartish/Nemo  Ranger 
District;  Lawrence  and  Meade 
Counties,  SD 

agency;  Forest  Service,  USDA. 
ACTION:  Cancellation  of  a  supplement  to 
a  final  environmental  impact  statement 


SUMMARY:  On  April  21, 1999,  a  NoUce  of 
Intent  (NOI)  to  prepare  a  supplement  to 
the  Final  environmental  impact 
statement  for  the  Veteran/Boulder 
Project  area  (EIS  No.  990191)  on  the 
Spearfish/Nemo  Ranger  District  of  the 
Black  Hills  National  Forest  was 
published  in  the  Federal  Register  (64 
FR  76).  A  NoUce  of  Availability  of  a 
draft  supplement  was  published  in  the 
Federal  Register  (64  FR  117)  on  June  18, 
1999.  Activities  proposed  in  the  draft 
supplement  included  timber  harvest  of 
mountain  pine  beetle  infested  trees  to 
reduce  an  existing  epidemic  in  the 
Forbes  Gulch  area  of  the  Beaver  Park 
roadless  area.  The  NOI  is  being 
withdrawn  because  a  separate,  larger 
analysis,  the  Beaver  Park  Project  Area 
analysis,  has  begun  and  this  analysis 
has  incorporated  the  activities  that  were 
proposed  in  the  supplement.  The  NOI 
for  the  Beaver  Park  analysis  was 
published  in  the  Federal  Register  (64 
FR  216)  on  November  9.  1999.  The 
Forest  Service  NOI  to  prepare  a 
supplement  is  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT:  Joy 
Trowbridge.  Spearfish/Nemo  Ranger 
District.  Black  Hills  National  Forest, 
2014  No.  Main  Street,  Spearfish,  SD 
57783,  telephone  605-642-4622. 

Dated:  Novemt>er23,  1999. 
John  C  Twiss, 
Forest  Supervisor. 

(FR  Doc.  99-31988  Filed  12-9-99:  8:45  am) 
BUJNO  COOe  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Proctirement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  January  10,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Wio  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740, 


SUPPLEMENTARY  INFORMATKM:  On  August 
20.  October  22  and  29,  1999,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (64  FR  45506.  57031 
and  58378)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List. 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonproBt  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S,C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  services  proposed 
for  addition  to  the  Procurement  List 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Base  Supply  Center,  Pope  Air  Force  Base. 
North  Carolina 

lanitorial/Custodial 

Gerow  USARC,  Fort  Lae.  Virginia 

faniton'al/Custodial 

Various  USARCs,  Fori  Pickett,  Virginia 

Operation  of  Individual  Equipment  Element 

Stoi%,  Lackland  Air  Force  Base.  Texas 
Operation  of  Warehouse,  Supply  Room  & 

Seasonal  Grounds  Maintenance. 

Software  Development  Center,  Fori  Lee. 

Virginia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


Federal  Register / Vol.  64,  No.  237/Friday,  December  10,  1999 /Notices 


6922S 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  ftimish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  woidd  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C,  46-4ac)  in 
coimection  with  the  commodities 
deleted  from  the  Proctirement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-J8c  and  41  CFR  51- 
2.4.  Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  IMxnirement  List: 
Binder,  Pilot's 

751O-O()-NSH-0O10 
(Requirements  for  Wright-I>8ttsraoa  Air  Force 

Base,  Ohio  only) 
Calendar  Pad 

7510-01-363-4999 
Pocket  Planning  Set 

7510-01-363-5003 
Executive/Personal  Time  Management 
System 

7530-01-444-7740 

753(5-01-444-7741 

7530-01-444-7742 

7530-01-444-7743 

7530-01-444-7744 

7530-01-444-7745 

7530-01-444-7746 

7530-01-444-7747 

7530-01-444-7748 

7530-01-444-7749 

7530-01-444-7750 

7530-01-444-7751 

7530-01-444-7752 

7530-01-444-7702 

7530-01-444-7703 

7510-01-444-7704 
7510-01-444-7706 
7510-01-444-7707 
7510-01-444-7709 
7510-01-444-7710 
7510-01-444-7711 
7530-01-445-0719 
7530-01-44.5-0720 
7510-01-445-0721 
7520-01-429-7411 
Refill.  Appointment  Book 

7530-01-363-6709 
Beverly  L,  Milkman, 
Executive  Director 

(FR  Doc.  99-32086  Filed  12-9-99;  8:45  ami 
BimNG  COOe  S3S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Proposed  additions  to  and 

deletion  from  Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  a  commodity  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OH 
BEFORE:  January  10.  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  iNFORMATK>N  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPl^MENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  lU 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 


Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwrise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  .severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Govenmient. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 


on  which  they  are  providing  additional 
information.  The  following  services 
have  been  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

lanitorial/Custodial  for  the  following 

locations  in  Washington.  DC 

US.  Customs  Ser\ice.  1301  ConstiluUon 

Avenue.  NW.  Interstate  Commerce 

Commission 
12th  &  Constitution  Avenue.  NW, 

Departmental  Auditorium  a  Connecting 

Wing.  1201  Constitution  Avenue.  NW 
NPA:  The  Chimes.  Inc..  Baltimore.  Maryland 

lanitorial/Gmunds  Maintenance 
U.S.  Department  of  Agriculture,  US, 

Horticultural  Research  Laboratory  Fort 

Pierce.  Florida 
NPA:  Brevard  Achievement  Center.  Inc- 

Rockledge.  Florida 

DeleUoD 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  deletion  from  the 
Procurement  List. 

The  follovring  commodity  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Dining  Packet.  Inflight  7360-01-167-2610a 
Beveriy  L.  Milkman,  f 

Executive  Director. 

IFR  Doc.  99-32087  Filed  12-9-99:  8:45  am) 
BtUWO  COOE  CK1-01-P 


DEPARTMENT  OF  COMMERCE 

Office  ot  ttie  Secretary 

Public  Availability  of  ttte  Report  on 
Closed  Meetings  of  Advisory 
Committees 

ACnON:  Aimouncing  Public  Availability 
of  the  Report  on  Closed  Meetings  of 
Advisory  Committees. 

SUMMARY:  The  Department  of  Commerce 
has  prepared  its  report  on  the  activities 
of  closed  or  partially  closed  meetings  of 
advisory  committees  as  required  by  the 
Federal  Advisory  Committee  Act. 
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ADDRESSES:  Copies  of  the  report  have 
been  filed  and  are  available  for  public 
inspection  at  two  locations: 
Library  of  Congress,  Newspaper  and 
Current  Periodicals  Reading  Room. 
Room  LW133.  Madiiion  Building.  1st 
and  Independence  Avenues.  SE, 
Washington.  E»C  20540. 
Department  of  Commerce,  Central 
Reference  and  Records  Inspection 
Facility.  Room  6022,  Herbert  C. 
Hoover  Building,  14th  and 
Constitution  Avenue.  NW, 
Washington,  DC  20230,  Telephone 
(202)482-4115. 
SUPPt,EMENTARY  INFORMATION:  The  report 
covers  meetings  held  in  FY  98.  Twenty- 
nine  committees  and  two 
subcommittees  report  having  held 
closed  or  partially  closed  meetings.  The 
names  of  these  committees  are  listed 
below: 

— Industry  Sector  Advisory  Committee 
(ISAC)  on  Aerospace  Equipment  for 
TPM 
— ISAC  on  Building  Products  and  Other 

Materials  for  TPM 
—ISAC  on  Capital  Goods  for  TPM 
— ISAC  on  Chemicals  and  Allied 

Products  for  TPM 
— ISAC  on  Construction, 
Transportation,  Mining  and 
Agriculture  Equipment  for  TPM 
— ISAC  on  Consumer  Goods  for  TPM 
— ISAC  on  Electronics  and 
Instrumentation  for  TPM 
—ISAC  on  Energy  for  TPM 
— ISAC  on  Ferrous  Ores  and  Metals  for 

TPM 
— ISAC  on  Lumber  and  Wood  Products 

for  TPM 
— ISAC  on  Nonferrous  Ores  and  Metals 

for  TPM 
—ISAC  on  Paper  and  Paper  Products  for 

TPM 
—ISAC  on  Services  for  TPM 
— ISAC  on  Small  and  Minority  Business 

for  TPM 
— ISAC  on  Textiles  and  Apparel  for 

TPM 
—ISAC  on  Wholesaling  and  Retailing 

for  TPM 
— Industry  Functional  Advisory 
Committee  on  Customs  Matters  for 
TPM 
— Industr>'  Functional  Advisory 
Committee  on  Intellectual  Property 
Rights  for  TPM 
— Industry  Functional  Advisory 

Committee  on  Standards  for  TPM 
— Information  Systems  Technical 

Advisory  Committee 
—Judges  Panel  of  the  Malcolm  Baldrige 

National  Quality  Award 
— Manufacturing  Extension  Partnership 

National  Advisory  Board 
— National  Medal  of  Technology 
Nomination  Evaluation  Oimmittee 


— National  Technical  Information 

Service  Advisory  Board 
— Regulations  and  Procedures  Technical 

Advisory  Committee 
— Sensors  Technical  Advisory 

Committee 
— Subcommittee  on  Encryption, 

President's  Export  Council 
— Subcommittee  on  Export 

Administration,  President's  Export 

Council 
— Transportation  and  Related 

Eqtuproent  Technical  Advisory 

Committee 
— U.S.  Automotive  Parts  Advisory 

Committee 
— Visiting  Committee  on  Advanced 

Technology 

Twenty-five  committees  report  not 
having  held  any  closed  or  partially 
closed  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  A.  Kruk,  Committee 
Management  Officer,  Office  of  the 
Secretary.  Department  of  Commerce, 
Washington,  D.C.  20230.  Telephone 
(202)482-4115. 

Dated:  November  22.  1999. 
Victoria  A.  Kruk. 

Office  of  Executive  Assistance  Management. 
IFR  Doc.  99-32034  Filed  12-9-99;  8:45  ami 
aUJNO  COOE  361I>-FA-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat.  United 

States  Section.  International  Trade 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 

Review. 

SUMMARY:  On  November  22, 1999.  the 
Government  of  Canada  filed  a  First 
Request  for  Panel  Review  with  the 
United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  countervailing  duty 
determination  made  by  the  International 
Trade  Administration,  respecting  Live 
Cattle  ftom  Canada.  This  determination 
was  published  in  the  Fedei^  Register 
(64  FR  57,040)  on  October  22.  1999.  The 
NAFTA  Secretariat  has  assigned  Case 
Number  USA-CDA-99-1 904-06  to  this 
request. 

FOR  FURTHER  mFORMATlON  CONTACT: 

Caratina  L.  Alston.  United  States 
Secretary.  NAFTA  Secretariat,  Suite 


2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ( "Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  ihe  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Goverimient  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23. 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
November  22. 1999.  requesting  panel 
review  of  the  final  countervailing  duty 
determination  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  December  22, 1999); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
January  6,  2000);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  Ihe  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  DecHmt>erG,  1999. 
Caratina  L.  AJston. 

United  States  Secretary,  NAFTA  Secretariat. 
IFR  Doc.  99-32027  Filed  12-8-99;  8:45  am] 
euMQ  COOE  Mio-or-u 
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DEPAHTMEMT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[ID.  101S99H-1) 

Extension  of  Public  Comment  Period 
for  Draft  Environmental  Impact 
Statement  and  Application  tor  an 
Incidental  Take  Permit  for  tfie  Crown 
Pacific,  L.P.,  Hamilton  Tree  Farm, 
Whatcom  and  Skagit  Counties, 
Washington 

AGENCIES:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration. 

Commerce;  Fish  and  Wildlife  Service 

(FWS).  faterior. 

ACTION:  Extension  of  public  comment 

period. 


SUMMARY:  This  notice  announces  an 
extension  of  the  public  comment  period 
for  the  Draft  Environmental  Impact 
Statement  and  application  for  an 
Incidental  Take  Permit  (Permit)  for  the 
Crown  Pacific.  L.P..  Hamilton  Tree 
Farm,  in  Whatcom  and  Skagit  Counties, 
Washington.  The  Permit  application 
includes:  (1)  the  proposed  Habitat 
Conservation  Plan;  and.  (2)  the 
proposed  Implementing  Agreement. 
DATES:  Written  comments  on  the  permit 
application,  Environmental  Impact 
Statement.  Plan,  and  Implementing 
Agreement  must  be  received  from 
interested  parties  no  later  than  Januarv 
10,  2000. 

ADORESSeS:  Requests  for  documents  on 
CD  ROM  should  be  made  by  calling  the 
U.S.  Fish  and  Wildlife  Sen-ice  at 
(360)534-9330.  Hard  bound  copies  are 
also  available  for  viewing,  or  partial  or 
complete  duplication,  at  the  following 
libraries:  Sedro-Woolley  Public  Library 
802  Ball  Street.  Sedro  Woolley.  WA 
(360)855-1166;  Bellingham  Pliblic 
Library.  Reference  Desk.  210  Central 
Avenue,  Bellingham,  WA,  (360)676- 
6860;  Seattle  PubUc  Library. 
Ck)venunent  Publications  Desk,  1000 
4th  Avenue,  Seattle.  WA.  (260)386- 
4636:  and,  01>'mpia  Timberiand  Library. 
Reference  Desk,  313  8th  Avenue  SE, 
Olympia,  WA,  (360)352-0595.  The 
documents  are  also  available 
electronically  on  the  Worid  Wide  Web 
at  http://www.rl.fws.gov/. 

Comments  and  requests  for 
information  should  be  directed  to  Brian 
Bogaczyk.  Project  Biologist,  Fish  and 
Wildlife  Service,  510  Desmond  Drive. 
SE..  Suite  102.  Lacey.  Washington 
98503-1273,  (telephone:  360/753-5824 
facsimile:  360/534-9331),  and  Matt 


Longenbaugh.  Project  Biologist. 
National  Marine  Fisheries  Service.  510 
Desmond  Drive.  SE.,  Suite  103,  Lacey 
Washington.  98503-1273  (telephone: 
360/753-7761;  facsimile:  360/753- 
9517).  Comments  and  materials  received 
will  also  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  by  calling 
(360)534-9330. 

SUPPLEMENTARY  INFORMATION:  The 
original  Federal  Register  publication 
announcing  the  public  comment  period 
for  this  project  was  aimounced  on 
October  26.  1999  (64  FR  57630).  That 
notice  stated  that  comments  would  be 
accepted  through  December  27.  1999. 
The  purpose  of  this  extension  is  to 
provide  additional  review  and  comment 
time,  recognizing  that  the  traditional 
holiday  season  during  the  latter  part  of 
December  may  affect  intere.sted  parties' 
ability  to  perform  a  thorough  and 
comprehensive  review  of  the   ■ 
documents. 

Dated:  November  26.  1999. 
Anne  Badgley. 

Regional  Director.  Region  1 .  Fish  and  Wildlife 
Service,  Portland,  Oregon. 

Dated:  December  6. 1999. 
Wanda  L.  Cain, 

Chief  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

IFR  Doc.  99-32089  Filed  12-9-99:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(LD.  112699E] 

American  Lobster;  Intent  to  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NO/VA). 

Commerce. 

ACTION:  NoUce  of  intent  (NOI)  to  prepare 

an  environmental  impact  statement 

(EIS);  request  for  written  comments. 

SUMMARY:  NMFS  announces  its  intent  to 
prepare  an  EIS  to  assess  the  impact  on 
the  human  environment  of  possible 
management  measures  for  the  American 
lobster  fishery  in  the  U.S.  Exclusive 
Economic  Zone  (EEZ).  This  NOI 
requests  public  input  in  the  form  of 
written  comments  on  issues  that  NMFS 
should  consider  in  preparing  the  EIS. 
The  document  will  evaluate 
recommendations  made  by  the  Atlantic 
States  Marine  Fisheries  Commission 
(Commission)  for  lobster  management 
actions  in  Federal  waters  that 


complement  inanagement  measures 
being  taken  by  the  states  under  the 
provisions  of  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act 
(ACFCMA).  Tijese  recommendations 
include  the  evaluation  of  historical 
participation  as  a  basis  for  restricting 
trap  harvest  of  lobsters  in  the  oHshore 
EEZ,  as  well  as  in  oearshore  EEZ  areas 
between  New  York  and  North  Carolina. 
Additional  action  recommended  by  the 
Conunission  includes  the 
implementation  of  vessel  upgrade 
restrictions  in  the  offshore  EEZ  fishery 
and  a  ban  on  lobster  possession  in 
certain  Federal  waters  off  the  coast  of 
New  York.  The  purpose  of  these 
measures,  in  combination  with  other 
management  actions  already  taken 
under  the  ACFCMA,  is  to  end 
overfishing  and  to  rebuild  slocks  of 
American  lob.ster  throughout  their 
range.  Public  hearings  for  the  EIS  will 
be  announced  in  the  Federal  Register  at 
a  later  date. 

OATES:  Written  comments  on  the  intent 
to  prepare  the  EIS  must  be  received  no 
later  than  5:00  p.m.  Eastern  Standard 
Time  on  or  before  January  10.  2000. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Harold  C.  Mears.  Director, 
State,  Federal,  and  Constituent 
Programs  Office,  Northeast  Region 
NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Comments  may 
also  be  sent  via  fax  to  (978)  281-9117. 
Conunents  submitted  via  e-mail  or 
Internet  will  not  be  accepted. 
FOR  FURTHER  INf  ORMATION  CONTACT: 
Robert  Ross.  (978)  281-9234.  fax  (978) 
281-9117. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  New  England  Fishery 
Management  Councils  Fishery 
Management  Plan  (FMP)  for  American 
Lobster  was  implemented  in  Federal 
waters  for  vessels  with  Federal  fishing 
permits  in  1983.  Since  approximately  80 
percent  of  the  fishery  for  American 
lobster  occurs  in  state  waters,  the  FMP 
objectives  of  maintaining  a  sustainable 
fishery  and  preventing  overfisfiing  of 
the  resource  could  not  effectively  be 
achieved  by  Federal  action  alone.  NMFS 
could  no  longttr  ensure  that  the  FWP. 
which  covered  o«jy  Federal  waters,  was 
consistent  with  naflonal  standard  1  of 
the  Magouson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  whiclr requires 
implementation  of  conservation  and 
management  measures  to  prevent 
overfishing.  Therefore,  a  proposed  rule 
was  published  in  1996  (61  FT?  13478)  to 
withdraw  the  Council  FMP  upon 
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completion  of  an  effective  interstate 
management  program. 

The  ACFCMA,  enacted  in  1993. 
includes  provisions  to  ensure  state 
compliance  with  interstate  fishery 
management  plans  (ISR.iPs)  developed 
by  the  Commission.  That  legislation  also 
provides  authority  for  the 
implementation  of  management 
measures  in  Federal  waters  that  are 
compatible  with  an  ISFMP  and 
consistent  with  the  national  standards 
specified  in  Section  301  of  the 
Magnuson-Stevens  Act.  In  December 
1997.  the  Commission  approved 
,\mendment  3  to  the  American  lobster 
ISFMP.  which  contained  measures  to 
end  overfishing  of  the  resource. 

In  March  1998.  NMFS  prepared  a 
Draft  EIS  (63  FR  14922)  that  evaluated 
various  management  options  in  Federal 
waters  to  meet  Magnuson-Stevens  Act 
requirements  regarding  overfishing  and 
the  rebuilding  of  American  lobster 
stocks  in  cooperation  with  the 
Commission  under  the  ACFCMA.  A 
proposed  rule  was  then  prepared  on 
January  15.  1999  (63  FR  2708)  that 
affirmatively  responded  to  the 
overwhelming  public  comments  urging 
NMFS  to  implement  the  Commission's 
plan  in  Federal  waters.  It  also 
acknowledged  that  the  preponderance 
of  the  fishery  occurs  in  state  waters  and 
that,  once  the  lobster  FMP  under  the 
Magnuson-Stevens  Act  was  withdrawn, 
state  regulatory  actions  will  be  the  key 
factor  in  rebuilding  the  lobster  resource. 

Subsequently,  a  Final  EIS  and  a  final 
rule  were  published  in  the  Federal 
Register  on  May  28,  1999  (64  FR  29026), 
and  on  December  6.  1999  (64  FR  68228], 
respectively.  The  final  rule  transfers 
regulations  for  management  of  the 
lobster  fisherv  under  the  Magnuson- 
Stevens  Act  (50  CFR  part  649)  to  the 
ACFCMA  (50  CFR  part  697)  and 
implements  new  measures  consistent 
with  the  Commission's  ISFMP.  These 
new  measures  include  the  following: 
Extension  of  the  current  moratorium  on 
new  entrants  into  the  EEZ  fishery, 
designation  of  lobster  management 
areas,  near-shore  and  off-shore  area  trap 
limits,  a  S-inch  maximum  carapace  size 
in  the  Gulf  of  Maine,  trap  size 
restrictions,  a  trap  escape  vent  size 
increase,  trap  tag  allocations,  and 
annual  specification  of  additional 
management  measures  necessary  to  end 
overfishing  and  rebuild  American 
lobster  stocks.  In  addition,  the  NMFS' 
final  rule  restricts  fishing  effort  in  the 
EEZ  based  on  fixed  trap  limits.  This  rule 
meets  the  Conmiission's  request  for 
NMFS  to  implement  EEZ  regulations 
compatible  with  the  ISFMP  for  lobster 
and  is  consistent  with  the  national 
standards  of  the  Magnuson-Stevens  Act, 


which  must  be  met  when  implementing 
Federal  regulations  under  the  ACFCMA. 

The  Commission,  on  August  3.  1999. 
approved  Addendum  1  to  Amendment 
3  of  the  ISFMP  for  the  determination  of 
trap  limits  based  upon  historical 
participation,  rather  than  fixed  trap 
limits,  in  Lobster  Management  Area  3 
(offshore  EEZ),  and  Areas  4  and  5 
(nearshore  EEZ  areas  south  of  New 
York).  As  a  result  of  the  Commission's 
Addendum  1  and  its  recommendations 
for  NMFS  to  implement  compatible 
measures  in  Federal  waters,  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
was  published  in  the  Federal  Register 
on  September  1,  1999  (64  FR  47756),  to 
seek  public  comment  on  whether  there 
is  a  need  under  the  ACFCMA  to  restrict 
access  of  Federal  permit  holders  in  the 
lobster  EEZ  fishery  on  the  basis  of 
historical  participation.  The  ANPR  also 
notified  the  public  that  NMFS  was 
considering  September  1,  1999,  the 
publication  date  of  the  ANPR,  as  a 
potential  control  date. 

Thirty-two  comments  were  received 
in  response  to  the  ANPR.  Responses 
were  received  from  both  the  trap  and 
non-trap  sectors  of  the  lobster  industry. 
A  majority  (68  percent)  of  the 
respondents  stated  that  participation  in 
and  access  to  the  fishery  should  be 
restricted,  with  most  of  these 
individuals  in  favor  of  using  a  control 
date  to  substantiate  historical 
participation.  A  majority  of  respondents 
who  were  in  favor  of  estabUshing  a 
control  date  recommended  dates  that 
were  identified  through  the  Lobster 
Conservation  Management  Team 
process,  rather  than  the  September  1 , 
1999,  control  date  proposed  by  NMFS  in 
the  ANPR. 

The  respondents  who  were  opposed 
to  access  restrictions  included  (1) 
relatively  new  entrants  into  the  trap 
sector  of  the  fishery,  (2)  limited  access 
permit  holders  who  had  not  actively 
participated  in  the  trap  fishery,  (3)  two 
commercial  lobstermen's  associations, 
and  (4)  the  State  of  Maine  Department 
of  Marine  Resources  (DMR). 
Specifically,  DMR  commented  that  use 
of  a  control  date  to  determine  historical 
participation  in  the  Federal  waters  of 
certain  lobster  fishery  management 
areas  should  be  considered  a  part  of  a 
comprehensive  Federal  action  plan  and 
not  a  stand-alone  management  measure. 
In  response  to  these  comments,  NMFS 
intends  to  evaluate  such  action  as  part 
of  a  comprehensive  management 
approach  in  both  state  and  Federal 
waters. 

Federal  lobster  permit  holders  will  be 
affected  by  actions  resulting  from  the 
subsequent  EIS.  Specifically,  current 
Federal  lobster  permit  holders  may  be 


found  ineligible  to  fish  for  lobster  in 
certain  lobster  management  areas,  and/ 
or  their  capacity  to  fish  for  lobster  may 
be  diminished.  Additional  Commission 
recommendations  under  the  ISFMP  may 
also  be  addressed  by  NMFS  in  the  EIS 
in  an  effort  to  develop  Federal 
regulations  that  are  compatible  with 
Addendum  1 .  These  include  the 
following:  Vessel  length  and 
horsepower  upgrade  restrictions  during 
the  years  2000  and  2001:  a  prohibition 
on  the  possession  of  lobsters  in  certain 
areas,  including  Fire  Island,  Moriches. 
Shinnecock,  and  Montauk,  New  York; 
consideration  of  conservation 
equivalency  measures  proposed  by  the 
State  of  New  Hampshire;  and 
adjustments  to  closed  area  boundaries 
in  Cape  Cod  Bay,  Nantucket  Sound,  and 
the  Cape  Cod  Canal.  Accordingly, 
NMFS  requests  public  input  on  these 
proposed  management  measures  to 
assist  in  assessing  the  impact  of  these 
and  other  associated  measures  on  the 
human  environment. 

Authority:  15  U.S.C.  1801  el  seg. 

Dated:  December  6,  1999. 
Bruce  C  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service, 
[FR  Doc.  99-32091  Filed  12-9-99:  8:45  ami 
BILLING  COOE  Kt»-22-f 


COMMITTEE  FOR  THE 
IMPLEMENTA-nON  OF  TEXTILE 
AGREEMENTS 

Announcement  o(  Import  Limits  and 
Transshipment  Charges  for  Certain 
Cotton,  Wool,  Man-Made  Fiber.  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  thu 
People's  Republic  of  China 

Det«ml)«r6.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION;  issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

2000  limits  and  charging 

transshipments  to  the  2000  limits. 

EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  bttp:// 
www.cu8toms.u8trea8.gov.  For 
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information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agiiculhiral 
Acl  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1872,  as 
amended. 

The  Bilateral  Textile  Memorandum  of 
Understanding  dated  February  1,  1997 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China  establishes  limits  for  textiles  and 
textile  products,  produced  or 
manufactured  in  China  and  exported 
during  the  period  beginning  on  January 
1 ,  2000  and  extending  through 
December  31,  2000. 

A  notice  published  in  the  Federal 
Register  on  May  7, 1998  (63  FR  25202) 
announced  that  transshipment  charges 
would  be  made  to  the  2000  quota  year 
for  Categories  331,  341.  347/348,  351. 
352,  631,  636.  641,  647,  649  and  652, 
pursuant  to  the  February  1, 1997  MOU 
and  in  accordance  with  a  letter  to  the 
Government  of  the  People's  Republic  of 
China  dated  May  4. 1998.  "^ 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  2000  and  to  charge 
transshipments  to  the  aforementioned 
cat^ories  for  2000. 

The  2000  limits  may  be  revised  if 
China  becomes  a  member  of  the  World 
Trade  Organization  (WTO)  and  the 
United  States  appUes  the  WTO 
agreement  to  China. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  TextUe  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplemenlaUon  of  Textile 
Agreements 

December  6,  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  ExecuUve  Order 
11651  of  March  3.  1972,  as  amended:  and  a 
Memorandum  of  Understanding  dated 
February  1 .  1997  between  the  Govemmenls      ' 
of  the  United  Slates  and  the  People's 
Republic  of  China,  you  are  directed  to 
prohibit,  effective  on  January  1.  2000,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 


of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
produrLs  in  the  following  categories, 
produced  or  manufactured  in  China  and 
exported  during  the  Iwelve-monlh  period 
beginning  on  January  1,  2000  and  extending 
through  December  31,  2000.  in  excess  of  the 
following  levels  of  restraint: 


Catsgoiy 


Category 


Group  I 

200.  218.  219,  226. 
237,  239,  300301, 
313-315,  317/326, 
331,333-336, 
338^39.  340-348, 
345.  347/348. 
350-352.  359-C', 
359-V2.  360-363, 
369-03.  369-H*, 
369-L5.  410,  433- 
436,  438.  440. 
442-444,  445/446, 
447,  446,  607. 
611.  613-615, 
617,  631.  633- 
636,  638/639. 
640-643.  644/844, 
645/646.  647-652, 
6S9-C«,  659-+I', 
659-8  ».  666, 
669-P»,  670-L">. 
831.833.  835, 
836,  840.  842  and 
845-847,  as  a 
group. 
Sublavels  in  Grtxip  I 

200 

218 


Twelve-month  limit 


219. 


226. 


237 

239 

30(V301  . 
313 


314. 


317/326  , 


760,171  kjlogranns 

11.545,878  square 
meters. 

2,489.303  square  me- 
ters. 

11,303.244  square 
meters. 

2,081.724  dozen. 

3,140,030  kilograms 

2,322.012  kilograms. 

42.937.692  square 


331 

333 

334 

335 

336 

338039, 


50,905,532  square 
mateis. 

135.765.776  square 
meters. 

22,221 .367  square 
meters  of  whicti  not 
more  than  4,251,384 
square  nietefs  shall 
be  in  Category  326. 

5,315.074  (Jozen  pairs, 

102,104  dozen 

330,687  dozen 

390,241  dozen. 

178.268  dozen 

2.345.616  dozen  ol 
which  not  mors  than 
1,780.579  dozen 
Shan  be  ki  Cat- 
egories 33»-&/339- 
S" 

799.275  dozen  ol 
whicli  not  more  than 
399,637  dozen  shall 
beinCatego<y  340- 
Z'2 


Twelve-monttiliniil 


1,489,747,475  square 
meters  equivalent 


342 

345 

347/348. 

350 

351  „ 

352 „. 

359-C  ... 
369-V  ... 
360  ._ 


361  ...„. 

362 

363 

369-0  . 
360-H 
38»-L.] 
410  .,_.. 


433,., 
434... 
435... 
436  .... 
438  .... 
440  .... 


442  . 
443. 


445/446. 

447 

448 

607 

611 

613 


617. 


••--V;' 


631 

633 , 

634 .X 

635 

636 

63e«39 

640 

641  

642 

643 

644/844 
645/646 

647  

648 


692,566  dozen  a< 
wtilch  not  more  Itian 
415,540  dozen  shall 
be  in  Calegwy  341- 
Y'3 

271 .958  dozen 

129,290  dozen 

2,351.226  dozen. 

173730  dozen. 

580,776  dozen. 

1.663,713  dozen. 

629,916  kilograins. 

906,816  Idtognms. 

8,076,935  numbers  of 
which  not  more  than 
5,509^50  numbers 
shall  be  m  Category 

36a-P". 

4,429.563  numbers. 
7,393,164  numbers. 
21 ,943,004  numbers. 
4,850,271  kitograms. 
5.168.442  Wtogiams. 
3.456254  Wtogwns. 
1,009,036  square  me- 
ters of  «Mch  not 
more  than  806.853 
square  malecs  shall 
be  in  Category  410- 
A'5  and  not  more 
than  808,853  square 
meters  shall  be  in 
Category  410-8". 
20,955  dozen 
13,399  dozen. 
24,610  dozen 
15,161  dozen 
26,531  dozen. 
37,904  dozen  ol  which 
not  more  than 
21 .659  dozen  Shan 
be  in  Catsgoiy  440- 
M". 
40.123  dozen. 
129.627  numbers. 
208.985  numbers. 
288.334  dozen 
70.970  dozen. 
22,389  dozen. 
3353.959  kik>grams. 
5,560.882  square  me- 
ters 
7,868.643  square  me- 
ters. 
12,365,009  square 

meters 
25,741.702  square 

meters 
17,985.467  square 

meters. 
1,346,594  dozen  pairs 
59,064  dozen. 
642,575  dozen. 
677,805  dozen. 
558.042  dozen. 
2,461 ,210  dozen 
1,393,501  dozen. 
1,320.054  dozen. 
347,966  dozen 
525,254  numbers 
3,723.828  numbers. 
826,729  dozen 
1.586.522  dozen 
I  1,133,559  dozen. 
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Category 

Twelve-iTKJnlh  limit 

649 

986  417  dozen 

650 

120.444  dozen 

651  

797,134  dozen  ol 

inftiich  not  more  ttian 

140.341  dozen  shall 

be  in  Category  651- 
B". 

2.885.070  dozen 

652 „. 

659-C 

422,011  kilograms 

659-H  

2.933.239  kilograms 

659-S  

640,531  kikigrams 
3.664,886  kilograms  of 
<Mcti  not  more  ttian 

666 

1,319.191  kitograms 

shall  be  in  Category 

666-C". 

669-P  

2.090.713  kikigrams 
16.639.834  kilograms. 

670-L  

831 ; 

591.155  dozen  pairs. 

833 _ 

30221  dozen. 

835 

12S.126  dozen. 

836 

291,437  dozen 

840 

466.746  dozen 

842 

276.868  dozen 

845 

2.464.408  dozen 

846 

180.898  dozen. 

847 

1.272.257  dozen 

Group  II 

330.  332.  349.  353. 

126.050,507  square 

354.  359-0  «>. 

meters  equivalent. 

431.432.  439. 

459.  630.  632. 

653.  654  and  659- 

0".  as  a  group 

Group  III 

201,220.222.223. 

261 .472.463  square 

224-V22.  224- 

meters  equivalent. 

023.  225.  227. 

229.  369-0«. 

400.  414.  464. 

465.  469.  600. 

603.  604-OM. 

606.  618-622. 

624-629.665. 

669-0»an(J 

670-O''.  asa 

group. 

Sublevel  In  Group  III 

224-V  

3.745.293  square  me- 

ters. 

225 

6,461 ,344  square  me- 

ters. 

Group  IV 

832.  834.  838.  839. 

843.  850-852.  856 

and  359.  as  a 

group. 
Levels  not  In  a 

Group 

369-SM  

863-S»  

870 


1 1 .939.855  square 
meters  equivalent 


615.054  kitograms 
8.704.930  numbers 
33.431.528  kikigrams. 


'Category 

6103  425085. 

6104  69.8010. 
620342.2010. 
6211  32  0010. 

'Calagoiy 
6103.195030. 
61 04.19.6040. 
6110  205030. 
6110.9O.9O46. 
6203-191030. 
6204.19B040. 


3Se-C:      only 
6103.49.6034. 

61 14,20  004«. 

6203-42-2090. 
621 1.32.0026  and 
359-V        onty 

6103.19  9030. 

611050-1022. 

6110  20-2035. 

6201922010. 

8203-199030. 
6211-32.0070  and 


KTS       numbers 

6104,62.1020, 

611450.0052. 

6204-62-2010. 
5211-42-0010- 
HTS       numtlers 

6104-12.0040. 

6110.20.1024. 

6110,90  9044. 

6202.925020. 

6204.12.0040. 
621142.0070. 


■^Category  369-0:  onty  HTS  numbers 
6302.60  0010.  6302  91  0005  and  6302  91.0045 

'Catagoty  3e9-H  only  HTS  numbers 
420252  4020.  420252  4500  and  4202.22  S030 

'Catagoy  369-L  only  HTS  numbers 
4202-12-4000,  4202128020.  4202.12.6060. 
4202921500.  4202923016.  420292.6091  and 
6307  90-9905 


65e-C:       only       HTS      numbers 
6103  43  2020  6103  43  2025. 


610349-8038, 
6104  69-1000, 
6114-30-3054. 
6203491010. 
6204  69  1010. 


6104  63  102O. 
6104-69-8014. 
6203.435010. 
6203,49  1090. 
6210.10.9010. 


"Category 

610353  005S. 
6103,49  2000. 
6104-63-1030. 
6114-30  3044. 
6203-43  2090. 
6204-63-1510. 
6211,33  0010. 

^Category 
6502.00  9030. 
6505.90.5090. 
S505  90  8090 

"Category 
6112,31-0010, 
6112.41,0020. 
6211  11  1010. 
6211  12  1020, 

"Category  669-P:  orly  HTS  numbers 
6305  32.0010.  6305  32  0020,  6305  33  0010. 
6305  33  0020  and  6305  39  0000 

'°  Category  670-i^  onty  HTS  numbers 
4202  12.8030.  4202  12  8070.  4202  92  3020. 
4202  92.3031.  4202  92  9026  and  6307.90.9907 

"Category  338-S:  all  HTS  numbers  except 
6109,100012.  610910.0014.  6109,100018  and 
6109  10  0023.  Category  339-S:  all  HTS  numbers 
except  6109  10-0040.  6109-10,0045,  6109,10-0060 
and  6109-10.0065- 

'^Calegory  340-2:  orty  HTS  iHnnbeis 
620550-2015,  6205502020,  6205.205050  and 
6205  20  2060 


621 1  -33-001 7  and  621 1  43,0010 

659-H:      only      HTS      numbers 

650400-9015.         S50400.9060, 

6505.90.6090.    6505.90.7090    and 

659-S:  only  HTS  numbers 
6112310020.  6112.41,0010. 
611241.0030.         6112410040. 

6211111020.    6211  12.1010    and 


341-Y:       only       HTS       numbers 
620ej03010.    6206303030    and 


3e0-P       only 

6302.21.5010, 

6302  31,3010, 

and  6302,31  9010 

410-A^       only 

5111,11,7030. 

5111  196020. 

5111,19,6080. 

511190,3000. 

521212.1010. 

521215.1010. 

5212231010. 

5311,00.2000. 

5407.93,0510, 

5406,32,0510. 

551513.0510. 

5516.31,0510. 


':*  Category 

6204.22,3060. 
6211  42  0054 

''Category 
630251,3010. 
630251  9010. 
6302-31-7010 

'"Category 
5111-11-3000. 
5111  195000. 
5111.19.6060 
5111.30-9000. 
5212.11.1010. 
5212.141010. 
521252-1010. 
5212,25,1010, 
5407  92.0510. 
5406.31,0510. 
S40e.34.0510. 
SS15.920510. 
551633  0510. 

'"Category 
5007  10.8030. 
511211,2060, 
511219.9030. 
5112.19.9060. 
5112.90  3000. 
5212.11,1020. 
5212.14.1020. 
5212.221020. 
5212,251020. 
5407.91,0520. 
5407,94.0520. 
5408.33.0520. 
551552.0520. 
5516.32  0520. 

"Category 
620351  0O30. 
6205.10.2010. 
6205  301520. 
6211  310030 

"Category      651-6:      only      HTS 
6107  22.0015  and  6108  32  0015 


HTS  numbers 
630251  7010, 
6302,31  5010, 

HTS  numbers 
5111,11,7060, 
5111-19-6040. 
511150  9000. 
5111.90.9000. 
5212.131010. 
521221  1010. 
521254-1010. 
5407-91-0510. 
5407  94  0510. 
540833  0510. 
551522  0510. 
5516.32-0510. 


5516.34.0510  and  6301  20  0020 

410-fl:       onty      HTS      numbers 

5007  90.6030,        5112,112030. 


5112,19.9010. 
511219,9040. 
511220.3000, 
5112.90-9010, 
521212  1020. 
5212-15.1020. 
521253-1020. 
530951.2000. 

5407  92,0520. 

5408  31.0520. 
5408.34  0520. 
5515,92  0520. 


5112,19,9020, 
5112,19,9050, 
5112,30.3000. 
51 12  90.9090. 
5212.13.1020. 
5212.21.1020. 
5212,24.1020. 
5309  295000, 
5407.93.0520. 
5406.32  0520. 
5515130520. 
5516  310520. 


5516  330520  and  5516.34.0520 

440-M       Only      HTS      numbers 

6203,230030.         6205  10,1000. 

6205,102020.         6205.301510. 

6205,903020.    6205  90,4020    and 


"Category  666-C:  only  HTS  number 
6303.92.2000 

«>Category  359-0  alt  HTS  numbers  excefil 
6103,425025.  6103.49.8034.  6104  62,1020, 
610469.6010.  6114200048,  6114200052. 
6203.425010.  6203.42,2090.  6204  625010. 
6211,32,0010.  621132.0025,  621142,0010  (Cat- 
egory     359-C):      6103192030.      6103.19.9030. 

6104  196040, 

6110.20.2030. 

6110,90.9046, 

6203  191030. 
6204  19,8040.    6211320070    and 
621 1  42.0070  (Category  359-V) 

^'Category  669-0:  aR  HTS  numbers  except 
610353,0055.         610343.2020. 

6103  498036. 

6104.6S1000. 

61 14.30  J054. 

6203.491010. 

6204,69.1010. 
6211,33.0010,  6211.33.0017  6211.43,0010  (Cat- 
egory 659-C):  650200,9030,  6504.00.9015. 
6S04.009060.  6505.90,5090.  6505,90.6090. 
6505  90  7090.     6505  90,8090    (Category    659-H): 

6112.31.0020,        6112.41.0010. 

6112.41.0030.        611241.0040. 
6211.11.1020.    6211121010    and 


6104.12,0040. 
611050,1024. 
6110  90  9044. 
6202.92.2020. 
620412.0040. 


6103.49.2000. 
6104,631030. 
6114.30,3044. 
6203  435090. 
6204.63,1510. 


6112,31,0010. 
6112.41.0020. 
8211.11,1010. 


611050.1022. 
6110.20  2035. 
6201  92  2010. 
6203199030. 


6103.43.2025. 
6104  83.1020. 
6104  69.8014. 
6203.43.2010. 
8203.49,1090. 
6210,10.9010. 


6211  12,1020  (Category  659-S), 
'Category      224-V       only 


5801510000. 
5801.25,0010, 
5801 ,26,0020, 
5801,34.0000. 


580153.0000, 
580155.0020, 
5801310000, 
5801.35.0010. 


HTS  nomtiefs 
5801 54  0000, 
5801  26,0010. 
5801.33.0000. 
5801  35,0020. 


5801  36  0010  and  5801 ,36  0020 

"Category    224-0:    al    HTS  numbers    except 

580151,0000.         5e01 .23,0000.  5801,240000, 

580155,0010.        5801,250020.  580156.0010. 

5601560020.        5801.31,0000,  5801,33.0000. 

580134.0000.         5801,350010.  580136.0020. 
5801 ,38.0010  and  5801 ,36.0020  (Category  224-V) 

2*  Category  369-0:  all  HTS  numbers  except 
6302.60.0010.  6302  910005  and  6302.910045 
(Category  389-0):  420252,4020.  4202  22  4500. 
4202.22.8030  (Category  369-H):  4202.12.4000. 
4202128020.  4202128060.  4202.92.1500, 
4202923016.  4202  92  6091  and  6307.90.990S 
(Category   389-L):   and   6307 10.2005   (Calagny 

369-S) 

'•Category  604-O:  all  HTS  numbers  except 
5509  32  0000  (Category  604-A), 

"Category  669-0:  all  HTS  numbers  except 
630532,0010.  6305320020.  630533,0010. 
6305  33.0020  and  6305  39  0000  (Category  669-P) 

"C:ategory  670-O:  only  HTS  numbers 
4202  22  4030.  4202.22.a050  and  4202.32  9650. 

^Category  388-S:  only  HTS  number 
630710500S. 

"Category 
6307.10.2015. 


only      HTS      number 


The  limits  set  forth  above  are  sub)e<:t  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  yw  (see 
directive  dated  November  30,  1998]  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
t>een  exhausted  by  previous  entries,  sur:b 
products  shall  be  charged  to  the  limits  sat 
forth  in  this  diredive. 

These  limits  may  be  revised  if  China 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  Stales 
applies  the  WTO  agreement  to  China. 


The  conversion  factor  for  merged 
Categories  638/639  is  12.96  (square  meters 
equivalont/category  unit). 

Pursuant  to  the  February  1.  1997  MOU  and 
in  accordance  with  a  letter  to  the 
Government  of  the  Peoples  Republic  of 
China  dated  May  4. 1998.  you  are  directed  to 
charge  the  following  amounts  to  the  2000 
limits  for  categories  listed  below: 
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Category 

Amount  to  be  charged 

331  

82,122  dozen  pairs. 

341  

347/348 

351  

352 

7.692  dozen. 
30.700  dozen  pairs. 
101  dozen, 
1.309  dozen. 
25  dozen. 
3.061  dozen, 
6.372  dozen. 

631  

636 

641  'ZZZZIZ 

647 

649 _ 

652 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U,S,C  553(a)(l|. 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32057  Filed  12-9-99:  8:45  ami 
eiUJNG  CODE  3S10-on-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

RIN  3038-AB43 

Agency  Information  Collection 
ActivHIes:  Approved  Collection; 
Comment  Request;  Off-Exchange 
Agricultural  Trade  Options 

AGENCY:  Conunodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMABY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  OfScB  of  Management  and  Budget 
(OMB)  has  approved  the  following 
collection  of  information:  OMB  Control 
Number  3038-0046,  Off-Exchange 
Agricultural  Trade  Options,  expiration 
date  November  30,  2002. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Kimberly  Browning.  Commodity 
Futures  Trading  Commission.  1155  21st 
Street,  NW,  Washington,  DC  20581; 
Telephone:  (202)  418-5260.  FAX  (202) 
418-5527.  email  kbrowning@cftc.gov: 
and  refer  to  OMB  Control  Number 
3038-0048. 


Abstmct:  In  April  1998,  the  CFTC 
removed  the  prohibition  on  off- 
exchange  trade  options  on  the 
enumerated  agricultural  commodities 
subject  to  a  number  of  regulatory 
requirements.  63  FR  18821  (Apr.  16. 
1998).  This  collection  of  information 
reflects  the  Commission's  subsequent 
acUon  to  streamline  the  regulatory  and 
paperwork  burdens  in  order  to  increase 
the  utility  of  agricultural  trade  options 
while  maintaining  basic  customer 
protections.  Responses  to  the  collection 
of  information  are  mandatory  pursuant 
to  Section  4c(b)  of  the  Commodity 
Exchange  Act. 

The  estimated  average  burden  of  the 
collection  is  as  follows: 

Estitnateii  number  of  respondents- 
3,605. 

Estimated  total  of  annual  responses: 
4.115. 

Estimated  total  number  of  hours  of 
annual  burden  in  fiscal  year:  23.0^5. 

Estimated  average  number  of  hours 
per  response:  5.59. 

The  Commission  welcomes  comments 
concerning  the  accuracy  of  this  burden 
estimated  and  any  suggestions  for 
reducing  the  burden. 

ADDRESSES:  Send  comments  to  Barbara 
W.  Black,  Commodity  Futures  Trading 
Commission,  1155  2ist  Sti«el.  NW, 
Waiihington  DC  20581;  telephone  (202) 
41»-5130;  FAX  (202)  418-5541:  email 
bblack@cflc.gov. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  CFTC's  regulations 
were  published  on  Ilecember  30. 1981 , 
See  46  FR  63035  (Dec.  30.  1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  August  31, 1999  (64  FR 
47452). 

Issued  by  the  Commission  In  Washington. 
DC.  on  December  6.  1999. 
lean  A.  Webb, 

Secretory  of  the  Cotiunission. 
[FR  Doc.  99-32030  Filed  12-9-99:  8:45  ami 
BlUJNa  COOE  «3S1-<n-« 


coMMODrrv  futures  trading 

COMMISSION 
RIN  3038-AB4S 

Agency  Information  Collection 
Activities:  Approved  Collection; 
Comment  Request;  Rules, 
Regulations,  and  Forms  for  Domestic 
and  Foreign  Futures  and  Options 
Relating  to  Registration  with  the 
Commission 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 


SUHHARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  noticMs  announces 
that  the  Office  of  Management  and 
budget  (OMB)  has  approved  the 
following  collection  of  information: 
OMB  Control  Number  3038-0023. 
Rules,  Regulations,  and  Forms  for 
Domestic  and  Foreign  Futures  and 
Options  Relating  to  Registration  with 
the  Commission,  expiration  date 
November  30.  2002. 
FOR  FURTHER  INFORHATKM  CONTACT: 
Susan  Elliot.  Commodity  Futures 
Trading  Commission,  1155  21st  Street. 
NW.  Washington.  DC  20581;  Telephone- 
-(202)  418-5464,  FAX  (202)  418-5536, 
email  seUiot@cfic.gov  aad  refer  to  OMB 
Control  Number  3038-0023. 

Abstract:  On  August  26.  1999,  the 
CFTC  published  a  notice  of  proposed 
rulemaking  (64  FR  46613)  proposing  to 
adopt  amendments  to  Part  30  of  the 
Commission's  regulations  to  clarify 
when  foreign  futures  and  options 
brokers  who  are  members  of  a  foreign 
board  of  trade  must  register  or  obtain  an 
exemption  from  registration.  This 
collection  of  information  reflects  the 
Commission's  proposal  to  c:odify  some 
of  the  interpretations  and  positions  the 
Commission  has  taken  regarding 
registration  requirements  under  these 
nJes.  Responses  to  the  collection  of 
information  are  mandatory  pursuant  to 
Sections  2(a)(1)(A),  4(b).  and  4c  of  the 
Commodity  Exchange  Act. 

The  estimated  average  burden  of  the 
collection  is  as  follows: 

Estimated  number  of  respondents: 
73,610. 

Estimated  total  annual  responses: 
76,860. 

Estimated  taiql  number  of  hours  of 
aruiual  burden  iii  fiscal  year:  12,645. 
Estimated  average  number  of  hours 
per  response:  0.16. 

The  Commission  welcomes  comments 
con(»rning  the  acinirairy  of  this  burden 
estimate  and  any  suggestions  for 
reducing  the  burden. 
ADDRESSES:  Send  comments  to  Barbara 
W.  Black,  Commorlity  Futures  Trading 
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Commission,  1155  2l5t  Street.  NW. 
Washington.  DC  20581:  telephone:  (202) 
418-5130:  FAX  (202)  418-5541;  email 
bblack®cftc.gov. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  CFTC's  regulations 
were  published  on  December  30,  1981, 
See  46  FR  63035  (Dec.  30,1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  August  31. 1999  (64  FR 
47452). 

Issued  by  the  Commission  in  Washington, 
(X:,  on  December  6, 1999, 
Jean  A,  Webb, 

Secretary  of  the  Commission. 
IFR  Doc.  99-32031  Filed  12-S-99:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submleston  for  OMB  Review; 
Coinmcnt  Request 

AGENCY:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  emergency 
processing,  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Tm£  AND  OMB  NUMBER: 
Department  of  Defense  Education 
Activity  (DoDEA)  School  Facilities 
Study:  OMB  Number  0704-[To  Be 
Determined]. 

TYPE  OF  REQUEST:  New  Collection; 
Emergency  processing  requested  with  a 
shortened  public  comment  period 
ending  December  17,  1999.  An  approval 
date  of  December  15, 1999,  has  been 
requested. 

Number  of  Respondents:  90. 

Responses  per  Respondent:  1. 

Annua]  Responses:  90. 

Average  Burden  per  Response:  120 
minutes. 

Annual  Borden  Hours:  180. 

Needs  and  Uses:  This  collection  of 
information  is  needed  to  comply  with 
the  mandate  of  Public  Law  106^52. 
Section  127  of  Public  I,aw  106-52 
directs  the  Secretary  of  Defense  to 
submit  to  the  Senate  Committee  on 
Appropriations,  Subcommittee  on 
Military  Construction,  a  report 
examining  the  adequacy  of  special 
education  facilities  and  services 
available  to  the  dependent  children  of 


military  personnel  stationed  in  the 
United  States,  The  School  Facilities 
Survey  will  provide  the  required 
information  for:  (1)  Schools  located  on 
a  military  installation  within  the  United 
Stales;  (2)  School  districts  within  the 
continental  United  States  that  have  been 
impacted  by  a  twenty  percent  or  more 
increase  in  students  in  the  past  five 
years  resulting  from  base  realignments 
or  consolidation;  and.  (3)  School 
districts  in  areas  designated  by  the 
military  departments  as  compassionate 
assignment  posts  for  the  impact  of 
increased  special  education 
requirements.  Information  will  be 
obtained  from  up  to  90  public  school 
districts  by  means  of  a  questionnaire 
and  potential  visits  to  selected  districts. 
The  survey  data  will  be  used  to 
determine  adequacy  of  special 
education  services  and  facilities, 
requirements  for  additional  facilities  or 
renovations,  and  to  provide  data  for  a 
cost  estimate  of  the  funding  needed  to 
address  these  requirements.  From  this 
information,  project  requirements  and 
cost  estimates  will  be  developed. 

Affected  Public:  State,  Local,  or  Tribal 
Government  (IHiblic  School  Districts), 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary, 

OMB  Desk  Officer:  Mr,  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302.  or  by 
fax  at  (703)  604-6270, 

Dated:  Decemtier  6, 1999. 
L,M.  Bynum. 

Alternate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  99-31997  Filed  12-9-99:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Commenl  Request 

agency:  Office  of  the  Secretary.  DOD. 
action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 


following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Application  Forms  Booklet, 
Naval  Reserve  Officers  Training  Corps 
Scholarship  Program;  CNET  1533/74, 
1533/91,  1533/87,  1533/92,  1533/88, 
1533/93,  1533/89;  OMB  Number  0703- 
0026. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  14.000. 

Responses  per  Respondent:  1. 

Annual  Responses:  14,000. 

Average  Burden  per  Response:  4 
hours. 

Armual  Burden  Hours:  56.000. 

Needs  and  Uses:  This  collection  of 
information  is  used  to  make  a 
determination  of  an  applicant's 
academic  and/or  leadership  potential 
and  eligibility  for  a  Naval  Reserve 
Officers  Training  Corps  (ROTC) 
scholarship.  The  information  is  used  to 
select  the  best  qualified  candidates. 
Information  is  provided  by  the  applicant 
and  by  high  school  administrators, 
teachers,  and  other  adults  well 
acquainted  with  the  applicant. 

Affected  Public:  Individuals  or 
Households, 

Frequency:  On  Occasion, 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C, 
Springer, 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building.  Washington,  DC  20503, 

DOD  aearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington.  VA  22202-4302, 

Dated:  December  6, 1999. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  99-31998  Filed  12-9-98:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub,  L,  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
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hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  January  4,  2000,  January 
11,  2000,  January  18,  2O0O.  and  January 
25,  2000,  at  10  a,m.  in  Room  A105.  The 
Nash  Building,  1400  Key  Boulevard, 
Rosslyn,  Virginia, 

Under  the  provisions  of  section  10(d) 
of  I>ub,  L,  92-463,  the  Department  of 
Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  E>efense 
Pentagon,  Washington.  DC  20301-4000. 

Dated:  December  6. 1999. 
L,M,  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  99-31999  Filed  12-9-99;  8:45  ami 
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DEPARTMENT  OF  EDUCA'HON 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  InformaUon 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
8.  2000. 

SUPPl£HENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 


statutory  obligations.  The  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OKffl  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  commenl 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  vrill 
this  information  be  processed  and  used 
in  a  timely  manner:  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
coUection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  Decembers,  1999. 
William  Burraw, 

Leader.  Information  Management  Group. 
Offtcnoftbe  Chief  Information  Officer 

Office  of  EducaUonal  Research  and 
Improvement 

Type  of  Review:  Revision, 
Title:  Integrated  Postsecondary 
Education  Data  System  (IPEDS), 
Introduction  to  the  Web-Based 
Collection  on  Institutional  Price  and 
Student  Financial  Aid  and 
Modifications  to  the  2000-2002  Data 
Collection  Items, 
Frequency:  Biennially. 
Affected  Public:  Individuals  or 
household;  Not-for-profit  institutions. 
Reporting  and  Recordkeeping  How- 
Burden: 

Responses:  9,850.  Burden  Hours: 
202.636. 

Abstract:  IPEDS  is  a  system  of  surveys 
designed  to  collect  basic  data  from 
approximately  10,000  postsecondary 
institutions  in  the  United  States.  The 
IPEDS  provides  information  on  numbers 
of  students  enrolled,  degrees  completed, 
other  awards  earned,  dollars  expended, 
staff  employed  at  postsecondary 
institutions,  and  cost  and  pricing 
information.  The  amendments  to  the 
Higher  Education  Act  of  1998.  Part  C. 
Sec.  131,  specify  the  need  for  the 
"redesign  of  relevant  data  systems  to 


improve  the  usefulness  and  timeliness 
of  the  data  collected  by  such  systems." 
As  a  consequence,  in  2000  the  IPEDS  is 
proposing  a  web-based  data  collection 
for  all  items  previously  collected  via 
paper  forms  from  Title  IV  eligible 
institutions. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  lo  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue. 
SW.  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address  OaO_  iMG_ 
Issueseed,gov  or  should  be  faxed  to 
202-708-9346, 

Written  comments  or  questions 
regarding  biuxlen  and/or  the  collection 
activity  requirements  should  be  directed 
to  Kathy  Axt  at  (703)  426-9692  or  via 
her  internet  address  Kathy_ 
Axt©ed,gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc  99-32020  Filed  12-9-89:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.28SS] 

Office  of  Bilingual  Education:  Program 
Development  and  Implementation 
Grants  Program 

AGENCY:  Department  of  Education. 
ACTKM:  Correction  and  Extension 
Notice. 

SUMMARY:  On  November  17.  1999,  a 
notice  inviting  applications  for  new 
awards  for  FY  2000  was  published  in 
the  Federal  Register  (64  FR  62949 
through  62969).  This  notice  was  a 
complete  application  package  and 
contained  all  of  the  information; 
application  forms  and  instructions 
needed  to  apply  for  a  giant  under  thi«t 
program.  There  were  five  items 
inadvertently  omitted  from  the 
application  package.  TTiey  are  Project 
Documentation,  Group  Application 
Certification,  Student  Data,  Instructions 
for  Form  524  and  a  list  of  Empowerment 
Zones  and  Enterprise  Commimities.  All 
have  been  induded  as  attachments  to 
this  correction  nlitice.  In  addition,  the 
copy  of  ED  Forms  No.  524  (Budget 
Information  for  Non-Construction 
Programs)  has  expired  and  a  copy  of  the 
new  form  is  also  included  as  an 
attachment  to  this  notice. 

Note:  This  notice  also  extends  the  deadline 
for  transmittal  of  applications  as  falloMrs: 

Deadline  for  Transmittal  of  Applications: 
January  17,  2000, 
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Deadline  for  Intergovernmental  Review: 
March  17.  2000 

FOB  FURTHER  INFORMATION  CONTACT: 
Cecile  Kreins.  U.S.  Pepartnient  of 
Education.  400  Maryland  Avenue.  SE. 
room  5611.  Switzer  Building, 
Washington,  IX  20020-6510. 
Telephone:  (202)  205-5568.  (im 
Lockhart.  U.S.  Department  of  Education. 
400  Maryland  Avenue  SE.  room  6522. 
Switzer  Building,  Washington,  DC 
20202-6510.  Telephone:  202-205-5426. 
Rebecca  Richey.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
room  5619,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  202-205-9717.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8330. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  one  of 
the  contact  persons  listed  in  the 
preceding  paragraph.  Please  note, 
however,  that  the  Department  is  not  able 
to  reproduce  in  an  alternate  format  the 
standard  forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Documents  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 

http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  IX;  area  at  (202)  512-1530. 

Note;  The  official  version  of  this  document 
IS  Ihe  document  published  in  the  Federal 
Register  Free  Inlernel  access  to  the  official 
edition  of  the  Federal  Regiiter  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naFa/ 
index.html 

Program  Aulorily:  20  U.S.C  7422. 

Dated:  OeGsmber  3,  1999. 
Art  Love, 

Acting  Director.  Office  of  Bilingual  Education 

and  .Minority  Languages  Affairs. 

Project  Dociunentation 

Note:  Submit  the  appropriate  documents 
and  information  as  specified  below  for  the 
following  programs: 


Program  Derelopment  and 
Implementation  Grant 

Section  A 

A  copy  of  applicant's  transmittal 
letter  requesting  the  appropriate  State 
educational  agency  to  comment  on  the 
application.  This  requirement  does  not 
apply  to  schools  funded  by  the  Bureau 
of  Indian  Affairs.  (See  34  CFR  75.155 
and  75.156  below.) 

§75.155  Review  pnx:edure  if  State  may 
comment  on  applications:  Purpose  of 
SS  75.1 5&-75. 1 58.  If  Ihe  authorizing  statute 
for  a  program  requires  that  a  specific  State 
agency  be  given  an  opportunity  to  comment 
on  each  application,  the  State  and  the 
applicant  shall  use  the  procedures  in 
5S75.155-75.158  for  that  purpose. 
(Authority:  20  U.S.C.  1221e-3(al(l)) 

Cross-Reference:  See  34  CFR  part  79 
(Intergovenunental  Review  of  Department  of 
Education  Programs  and  Activities)  for  the 
regulations  implementing  the  application 
review  procedures  that  Slates  may  use  under 
E.O.  12372.  (In  addition  to  the  requirement 
in  S  75.155  for  review  by  Ihe  State  education 
agency,  the  application  is  subject  to  Slate 
review  by  Executive  Order  12372  process. 
Applicants  must  complete  item  16  of  the 
application  face  sheet  (Standard  Form  424, 
Application  for  Federal  Assistance)  by  either 
(a)  specifying  the  dale  when  the  application 
was  made  available  to  the  State  Single  Point 
of  Contact  for  review  or  (b)  indicating  that 
the  program  has  not  been  selected  by  the 
State  for  review). 

S  75.156  When  an  applicant  under  §75.155 
must  submit  its  application  to  the  Slate: 
proof  of  submission. 

(a)  Each  applicant  under  a  program 
covered  by  §  75.155  shall  submit  a  copy  of  its 
application  to  the  State  on  or  before  the 
deadline  dale  for  submitting  its  application 
to  the  Department. 

(bl  The  applicant  shall  attach  to  its 
application  a  copy  of  its  letter  that  requests 
the  Stale  to  comment  on  the  application. 
(Authority:  20  U.S.C  1221o-3(al(l)) 
Section  B 

Evidence  of  compliance  with  the 
Federal  requirements  for  participation 
of  students  enrolled  in  nonprofit  private 
schools.  (See  section  7116(h)(2)  of 
Public  Law  103-382  and  34  CFR  75.119, 
76.652,  and  76.656  below.) 

Sec.  7116.  Applications.  "(2)  in  designing 
the  program  for  which  application  is  made, 
the  needs  of  children  in  nonprofit  private 
elementary  and  secondary  .schools  have  been 
taken  into  account  through  consultation  with 
appropriate  private  school  officials  and. 
consistent  with  the  number  of  such  children 
enrolled  in  such  schools  in  the  area  to  be 
served  whose  educational  needs  are  of  the 
type  and  whose  language  and  grade  levels  are 
of  a  similar  type  to  those  which  the  program 
is  intended  to  address,  after  consultation 
with  appropriate  private  school  officials, 
provision  has  been  made  for  the  participation 
of  such  children  on  a  basis  comparable  to 
Ihal  provided  for  public  school  children." 


(Authority:  20  U.S.C  7428(h)(2)) 

§75.119  Information  needed  if  private 
schools  participate.  If  a  program  requires  Ihe 
applicant  to  provide  an  opportunity  for 
parlicipalion  of  students  enrolled  in  private 
schools,  the  application  must  include  Ihe 
information  required  of  subgrantees  under  34 
CFR  76.656. 

(Approved  by  Ihe  Office  of  Management  and 
Budget  under  control  number  1B8[M)S13) 
(Authority:  20  U.S.C  1221e-3|a)(l)) 

§  76.652  Consultation  with  representatives 
of  private  school  students. 

(a)  An  applicant  for  a  subgrant  shall 
consult  with  appropriate  representatives  of 
students  enrolled  in  private  schools  during 
all  phases  of  the  development  and  design  of 
the  project  covered  by  the  application, 
including  consideration  of 

(1)  Which  children  will  receive  benefits 
under  the  project: 

(2)  How  the  children's  needs  will  be 
identified: 

(.1)  What  benefits  will  be  provided: 

(4)  How  Ihe  benefits  will  be  provided;  and 

(5)  How  the  project  will  be  evaluated. 

(b)  A  subgrantee  shall  consult  with 
appropriate  representatives  of  students 
enrolled  in  private  schools  before  the 
subgrantee  makes  any  decision  that  affects 
the  opporttmities  of  those  students  to 
participate  in  the  project. 

(c)  The  applicant  or  subgrantee  shall  give 
the  appropriate  representatives  a  genuine 
opportunity  to  express  their  views  regarding 
each  matter  subject  to  the  cotisultation 
requirements  in  this  section. 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 

§  76.656  Information  in  an  application  for 
a  subgrant.  An  applicant  for  a  subgrant  shall 
include  the  following  information  in  its 
application: 

(a)  A  description  of  how  the  applicant  will 
meet  the  Federal  requirements  for 
participation  of  students  enrolled  in  privale 
schools. 

(f>)  The  number  of  students  enrolled  in 
private  schools  who  have  been  identified  as 
eligible  to  benefit  under  the  program. 

(c)  The  number  of  students  enrolled  in 
private  schools  who  will  receive  benefits 
under  the  program. 

(d)  The  basis  the  applicant  used  to  select 
the  students. 

(e)  The  maimer  and  extent  to  which  the 
applicant  complied  with  §  76.652 
(consultation). 

(f)  The  places  and  limes  that  the  students 
will  receive  benefits  under  the  program. 

(g)  The  differences,  if  any.  between  the 
program  benefits  the  applicant  will  provide 
to  public  and  private  school  students,  and 
the  reasons  for  the  differences. 
(Authority:  20  U.S.C  1221e-3(s)(1))- 
Section  C 

Check  the  appropriate  box  below: 

•  There  are  no  eligible  nonprofit 
private  schools  in  the  proposed  service 
delivery  area  that  wish  to  participate  in 
the  project.  O 

•  One  or  more  eligible  nonprofit 
private  schools  in  the  proposed  service 
delivery  area  wish  to  participate  in  the 


project  and  are  listed  on  the  enclosed 
student  Data  form.  D 

•  There  are  no  eligible  nonprofit 
private  schools  in  the  proposed  service 
delivery  area.  D 

Section  D 

If  applicable,  identify  on  the  line  at 
the  right  the  Empowerment  Zone, 
Supplemental  Empowerment  zone,  or 
Enterprise  Community  that  the 
proposed  project  will  serve.  (See  the 
competitive  priority  and  the  list  of 
designated  Empowerment  Zones  and 
Enterprise  Communities  in  previous 
sections  of  this  application  package.) 
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Empowerment  Zones  and  Enterprise 
Communities  (as  of  lanuai^r  13, 1999) 

Empowerment  Zones 

California:  Los  Angeles,  Oakland,  Santa 

Ana,  Riverside  Coimty* 
Connecticut:  New  Havens- 
Florida:  Miami-f 
Georgia:  AtlanU,  Cordele*-f 
Illinois:  Chicago,  East  St.  Louis-f.  Ullin* 
Indiana:  Gary,  East  Chicago 
Kentucky:  Kentucky  Highlands* 
(Clinton,  (ackson,  and  Wayne 
Counties) 
Maryland:  Baltimore 
Massachusetts:  Boston* 
Michigan:  Detroit 
Minnesota;  Minneapolis-t- 
Mississippi:  Mid-Delta*  (Bolivar, 
Holmes,  Humphreys.  LeFlore, 
Sunflower,  Washington  Counties) 
Missouri/Kan.sas:  Kansas  City.  Kansas 

City 
Missouri:  St.  Louis+ 
New  Jersey:  Cumberiand  County 
New  York:  Harlem,  Bronx 
North  Dakota:  Lake  Agassiz* 
Ohio:  Cleveland,  Cinciimati,  Columbus+ 
Ohio/West  Virginia;  [ronton/ 

Huntington-^ 
Pennsylvania/New  Jersey: 
Phhi  ladelphia/Camden 
South  CaroUna:  Columbia/Sumter 
South  Dakota:  Oglala  Sioux  Reservation 

in  Pine  Ridge* 
Tennessee;  Knoxville 
Texas:  Houston,  El  Paso+,  Rio  Grande 
Valley*  (Cameron,  Hidalgo,  Starr,  and 
Willacy  Counties) 
Virginia:  Norfolk-i-/Portsmouth 

Enterprise  Communities 

Alabama;  Birmingham 

Alabama:  Chambers  Coimty,*  Greene 

County*,  Sumter  County* 
Alaska;  Juneau* 
Arizona;  Arizona  Border"  (Cochise, 

Santa  Cruz  and  Yuma  Counties), 

Phoenix,  Window  Rock* 
Arkansas;  East  Central*  (Cross,  Lee, 

Monroe,  and  St.  Francis  Counties), 

Mississippi  County*,  Pulaski  County 


Califonua:  Imperial  County*,  Los 
Angeles,  Huntington  Park,  San  Diego 
San  Francisco,  BaN-view,  Hunter's 
Point,  Watsonville*,  Orange  Cove* 
Colorado;  Denver 

Connecticut;  Bridgeport,  New  Haven 
Delaware:  Wilmington 
District  of  Columbia:  Washington 
Florida;  Jackson  County*,  Miami.  Dade 

County.  Tampa,  hnmokalee* 
Georgia;  Albany,  Central  Savannah 
River*  (Burke,  Hancock.  Jefferson. 
McDuffie,  Tallafero,  and  Warren 
Counties),  Crisp  County*.  Dooley 
Coimty* 
Hawaii;  Kaunakakai* 
Illinois;  East  St  Louis,  Springfield 
Indiana:  Indianapolis,  Austin* 
Iowa;  Des  Moines 
Kansas;  Leoti* 

Kentucky;  Louisville.  Bowling  Green* 
Louisiana;  Macon  Ridge*  (Catahoula, 
Concordia,  Franklin,  Morehouse,  and 
Tensas  Parishes),  New  Orleans, 
Northeast  Louisiana  Delta*  (Madison 
Parish).  Quachila  Parish 
Maine;  Lewiston 

Massachusetts;  Lowell,  Springfield 
Michigan;  Five  Cap*,  Flint,  Muskegon. 

Harrison* 
Miimesota;  Minneapolis.  St.  Paid 
Mississippi;  Jackson,  North  Delta  Area' 
(Panola,  Quitman,  and  Tallahatchie 
Counties) 
Missouri;  East  Prairie*,  St.  Louis 
Montana;  Poplar* 
Nebraska;  Omaha 
Nevada;  Clarke  County,  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico;  Albuquerque,  La  Jicarita* 
(Mora,  Rio  Arriba,  Taos  Counties). 
Deming* 
New  York;  Albany.  Schenectady,  Troy 
New  York:  Buffalo,  Rochester 
New  York:  Newburgh,  Kingston 
North  Carolina;  Charlotte 
North  Carolina;  Edgecombe,  Halifax, 

Robeson,  Wilson  Counties* 

Ohio;  Akron,  Columbus,  Greater 

Portsmouth*  (Scioto  Coimty) 

Oklahoma:  Choctaw,  McCurtain 

Counties*,  Oklahoma  City.  Ada* 
Oregon:  Josephine  Count}'*',  Portland 
Pennsylvania;  Harrisburg,  Lock  Haven*. 

Pittsburgh,  Unionlown* 
Rhode  Island;  Providence 
South  Carolina:  Charleston, 
Williamsburg,  Florence  County* 
Hallandale* 
South  Dakota:  Beadle,  Spink  Counties* 
Teimessee:  Fayette.  Haywood 
Counties*,  Memphis,  Nashville. 
Rutledge* 
Teimessee/Kentucky:  Scott,  McCreary 

Counties* 
Texas:  Dallas,  El  Paso.  San  Antonio, 

Waco,  Uvalde* 
Utah:  Ogden 


Vermont:  Burlington 

Virginia:  Accomack  (Northampton 

County)*,  Norfolk 
Washington:  Lower  Yakima  County* 

Seattle,  Tacoma,  Collie* 
West  Virginia;  Charleston*,  Huntington 

McDowell  County*.  West  Cential 

Appalachia"  (Braxton.  Qay,  Fayette, 

Nicholas,  and  Roane) 
Wisconsin:  Milwaukee,  Keshena* 


'  Denotes  rural  designee 

+  Also  an  Enterprise  Community,  Round 
One 

For  further  information  consult  the 
following  Internet  site:  http://www.elec.gov 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  13  to  22  hours  per  response, 
with  an  average  of  1 7.5  hours  pet 
response,  including  the  time  reviewing    i 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education. 
Information  Management  and 
Compliance  Division.  Washington.  DC 
20202-4651;  and  the  Office  of 
Management  and  Budget.  Paperwiirk 
Reduction  Project  1875-0102, 
Washington,  DC  20503. 

Instructions  for  ED  Form  524 

General  Instructions 

This  form  is  used  to  apply  to 
individual  U.S.  Department  of 
Education  discretionary  grant  programs. 
Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year 
of  the  multi-year  funding  request.  Pay 
attention  to  applicable  program  specific 
insti^ctions.  if  attached. 

Section  A— Budget  Summary.  U.S. 
Department  of  Education  Funds 

All  applicants  must  complete  Section 
A  and  provide  a  breakdown  by  the 
applicable  budget  categories  shown  in 
lines  1-11. 

Lines  1-11.  columns  (a)-(e);  For  each 
project  year  for  which  funding  is 
requested,  show  the  total  amount 
requested  for  each  applicable  budget 
categor)'. 

Lines  1-11,  cdkimn  (1):  Show  the 
multi-year  total  for  each  budget 
category.  If  funding  is  requested  for  only 
one  project  year,  leave  this  column 
blank. 

Line  12.  columns  (a)-(e);  Show  the 
total  budget  request  for  each  project  year 
for  which  ftmding  is  requested. 

Line  12,  column  (f);  Show  the  total 
amount  requested  for  all  project  years. 
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If  funding  is  requested  for  only  one  year, 
leave  this  space  blank. 

Section  B — Budget  Summary.  Non- 
Federal  Funds 

If  you  are  required  to  provide  or 
volunteer  to  provide  matching  funds  or 
other  non-Federal  resources  to  the 
project,  these  should  be  shown  for  each 
applicable  budget  category  on  lines  1— 
11  of  Sections. 

Lines  1-11,  columns  (aHe):  For  each 
project  year  for  which  matching  funds 
or  other  contributions  are  provided, 
show  the  total  contribution  for  each 
applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the 
multi-year  total  for  each  budget 


category.  If  non-Federal  contributions 
are  provided  for  only  one  year,  leave 
tills  column  blank. 

Line  12,  columns  (aMe):  Show  the 
total  matching  or  other  contribution  for 
each  project  year. 

Line  12,  colimin  (0:  Show  the  total 
amount  to  be  contributed  for  all  years  of 
the  multi-year  project.  If  non-Federal 
contributions  are  provided  for  only  one 
year,  leave  this  space  blank. 

Section  C — Other  Budget  Information, 
Pay  Attention  to  Applicable  Program 
Specific  Instructions,  If  Attached 

1.  Provide  an  itemized  budget 
breakdown,  by  project  year,  for  each 


budget  category  listed  in  Sections  A  and 
B. 

2.  If  applicable  to  this  program,  enter 
the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period. 
In  addition,  enter  the  estimated  amount 
of  the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

3.  If  applicable  to  this  program, 
provide  the  rate  and  base  on  which 
fringe  benefits  are  calculated. 

4.  Provide  other  explanations  or 
comments  you  deem  necessary. 

BILLING  CODE  40«M>1-M 
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IFR  Doc.  99-30815  Filed  12-9-99:  8:45  am) 
BILUNG  COOE  40QO-01-C 


DEPARTMENT  OF  ENERGY 

Identification  of  Preferred  Altematives 
for  the  Department  of  Energy's  Waste 
Management  Program:  Low-Level 
Waste  and  Mixed  Low-Level  Waste 
Disposal  Sites 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Preferred  Altematives. 

SUMMARY:  DOE'S  Fina)  Waste 
Management  Programmatic 
Environmental  Impact  Statement  (WM 
PEIS)  identified  preferred  altematives 
for  disposal  of  low-level  waste  (LLW) 
and  mixed  low-level  waste  (MLXW)  as 
regional  disposal  at  two  or  three  sites  to 
be  selected  from  six  candidate  sites.  (As 
used  here  and  in  the  WM  PEIS, 
"regional  disposal"  refers  to  using  only 
a  few  disposal  sites  for  a  much  larger 
number  of  waste  generating  sites.)  The 
six  candidate  sites  were:  the  Hanford 
Site  in  Washington,  the  Idaho  National 
Engineering  and  Envirorunental 
Laboratory  (INEEL),  the  Los  Alamos 
National  Laboratory  (LANL)  in  New 
Mexico,  the  Nevada  Test  Site  (NTS),  the 
Oak  Ridge  Reservation  (ORR)  in 
Tennessee,  and  the  Savannah  River  Site 
(SRS)  in  South  Carolina.  As  committed 
to  in  the  WM  PEIS.  this  Notice  identifies 
the  specific  sites  the  Department  prefers 
for  regional  disposal  of  LLW  and 
MLLW. 

For  the  management  of  LLW  analyzed 
in  the  WM  PEIS.  DOE  prefers  regional 
disposal  at  Hanford  and  NTS.  In 
addition,  consistent  with  current 
practice,  LLW  disposal  operations  at 
LANL,  ORR,  INEEL  and  SRS  would 
continue,  to  the  extent  practicable. 
LANL  and  ORR  would  continue 
disposal  of  LLW  generated  on-site. 
INEEL  and  SRS  would  continue  to 
dispose  of  LLW  generated  on-site  or  by 
the  Naval  Nuclear  Propulsion  Program. 

For  the  management  of  MLLW 
analyzed  in  the  WM  PEIS,  the 
Department  prefers  regional  disposal  at 
Hanford  and  NTS. 

DOE  will  issue  a  Record  of  Decision 
for  LLW  and  MliW  disposal  no  sooner 
than  30  days  after  publication  of  this 
Notice. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
Final  WM  PEIS  and  this  Notice  are 
available  in  DOE  public  reading  rooms 
and  selected  libraries  located  across  the 
United  States;  the  WM  PEIS  also  is 
available  on  the  internet  at 
www.osti.gov/bridge  (select  Advanced 
Search;  under  Select  Field,  choose 
Identifying  Number,  then  key  in  "DOE/ 
EIS-0200-F").  A  Ust  of  the  public 
reading  rooms  can  be  accessed  on  the 
internet  at  http://www.em.doe.gov/ 
em30/.  To  request  copies  of  the  WM 
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PEIS,  this  Notice,  or  a  Ust  of  the  reading 
rooms  and  public  libraries,  contact:  The 
Center  for  Environmental  Management 
Information,  PO  Box  23769. 
Washington,  DC  20026-3769,  phone 
number  1-600-736-3282  (in 
Washington,  DC,  202-663-5084). 

For  further  information  on  the  WM 
PEIS,  or  this  Notice,  contact:  Ms.  Karen 
Guevara.  WM  PEIS  Program  Manager. 
U.S.  Department  of  Energy.  Office  of 
Environmental  Management,  19901 
Germantown  Road,  Germantown,  MD 
20874,301-903-4981. 

For  general  information  on  DOE's 
National  Environmental  Policy  Act 
(NEPA)  process,  contact:  Ms.  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  Office  of 
Environment,  Safety  and  Health.  1000 
Independence  Avenue.  SW, 
Wasiungton,  DC  20585-0119,  202-586- 
4600,  or  leave  a  message  at  1-800-472- 
2756. 
SUPPLEMENTARY  INFORMATION: 


Background 

DOE  analyzed  altematives  for  low- 
level  waste  (LLW)  and  mixed  low-level 
waste  (MLLW)  treatment  and  disposal 
in  the  Final  Waste  Management 
Programmatic  Envirorunental  Impact 
Statement  (DOE/EIS-0200)  (WM  PEIS) 
(Chapters  7  and  6,  respecUvelv).  DOE 
prepared  the  WM  PEIS  under  the 
National  Environmental  Policy  Act 
(NEfiA).  42  U.S.C.  4321,  et  seq..  and 
issued  the  Final  WM  PEIS  in  May  1997. 

For  LLW  and  MLLW  treatment  and 
disposal,  the  Final  WM  PEIS  identified 
preferred  altematives  as  required  under 
Council  on  Environmental  Quality 
regulations  implementing  NEPA,  in 
accordance  with  criteria  established 
(after  considering  public  comments)  in 
Section  1.7.3  of  the  Final  WM  PEIS.  For 
LLW  and  MLLW  treatment,  the  Final 
WM  PEIS  identified  specific  site 
preferences.  However,  for  LLW  and 
MLLW  disposal,  the  Final  WM  PEIS  did 
not  identify  specific  site  preferences.  As 
a  result,  DOE  is  issuing  this  Notice  of 
Preferred  Altematives  to  identify 
specific  LLW  and  MLLW  disposal  site 
preferences. 

Neither  this  Notice  of  Preferred 
Altematives  nor  the  subsequent  Record 
of  Decision  will  address  or  limit 
treatment  or  disposal  of  DOE  waste  at 
commercial  facilities:  nor  will  either 
affect  individual,  site-specific  cleanup 
decisions  on  where  to  dispose  of 
remediation  wastes  that  are  not  in  the 
waste  management  program.  The  Record 
of  Decision  for  LLW  and  MLLW  vdll 
name  both  treatment  and  disposal  sites, 
whereas  the  Notice  of  Preferred 


Altematives  focuses  only  on  disposal 
sites. 

The  Final  WM  PEIS  identified  DOE's 
preferred  alternative  for  LLW  treatment 
as  performing  minimum  treatment  (as 
defined  in  the  WM  PEIS)  of  LLW  at  all 
sites  that  generate  LLW.  For  MLLW 
treatment,  DOE's  preferred  alternative  is 
to  regionally  treat  MLLW  at  the  Hanford 
Site  in  Washington,  the  Idaho  National 
Engineering  and  Environmental 
Laborator)'  (INEEL),  the  Oak  Ridge 
Reservation  (ORR)  in  Tennessee,  and 
the  Savannah  River  Site  (SRS)  in  South 
Carolina,  or  on-site,  consistent  with  Site 
Treatment  Plans  issued  under  the 
Federal  Facilities  Compliance  Act,  Pub. 
L.  102-386. 

The  Final  WM  PEIS  also  identified 
DOE's  preferred  alternatives  for  LLW 
and  MLLW  disposal  as  regional  disposal 
at  two  or  three  disposal  sites,  to  be 
selected  from  the  six  candidate  sites  at 
which  DOE  currentlv  disposes  of  LLW 
or  MLLW:  the  Hanford  Site,  INEEL,  the 
Los  Alamos  National  Laboratory  (LANL) 
in  New  Mexico,  the  Nevada  Test  Site 
(NTS).  ORR,  and  SRS.  This  Notice 
identifies  the  specific  sites  DOE  prefers 
for  regional  disposal  of  LLW  and 
MLLW.' 

Preferred  Alternative  for  LLW  Disposal 
Sites 

DOE's  preferred  alternative  for  LLW 

disposal  is  to  estabUsh  regional  LLW 
disposal  at  two  IX3E  sites:  Hanford  and 
NTS.  Specifically.  Hanford  and  NTS 
would  each  dispose  of  its  own  LLW  on- 
site,  and  would  receive  and  dispose  of 
LLW  that  is  generated  and  shipped  from 
other  sites  and  meets  the  waste 


■  After  the  Final  WM  PEIS  was  issued  in  May 
1997.  DOE  issued  "Acceleialing  Ceanup:  Paths  to 
Closure."  In  ttial  document.  DOE  provided 
estimates  of  waste  volumes  that  would  result  from 
the  planned  operations  and  accelerated  cleanup 
prtjcesses  at  DOE  sites  Becau.^  some  of  the 
estimates  differed  from  those  provided  in  the  WM 
PEIS.  DOE  examined  the  LLW  and  MLLW  volumes 
to  determine  if  the  updated  volume  estunates 
constitute  significaol  new  infonnation  relevant  to 
environmental  concerns  that  would  wairant 
preparation  of  a  supplemental  EIS  or  a  new  PEIS. 
This  examination  extended  only  lo  LLW  and  MLLW 
volumes,  because  the  transuranit.  hazardous  and 
high-level  waste  volume  estimates  did  not  change 
from  thoee  analtted  in  the  Final  WM  PEIS. 

The  preferred  disfi^l  site  allematives  were 
chosen  based  on  factor^  that  would  not  be  affected 
by  these  changed  waste  volume  estimates.  Waste 
volume  considerations  could  have  influenced  the 
choice  of  preferred  disposal  site  altematiw  only  if 
the  estimated  volume  of  LLW.  the  estimated  volume 
of  MLLW.  or  the  expected  nationwide  distribution 
of  waste  had  changed  dramatically,  none  of  which 
occurred-  Therefore.  tX>E  has  concluded  that  iu 
decisionmaking  process  for  LLW  and  MLLW 
disposal  can  proceed  without  preparing  a 
supplemental  EIS  or  a  new  PEIS. 
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acceptance  criteria.  (Use  of  the  term 
"regional"  would  not  impose 
geographical  restrictions  on  which  DOE 
sites  could  ship  LLW  to  Hanford  or  NTS 
for  disposal.)  In  addition,  disposal 
operations  at  INEEL.  LANL,  ORR,  and 
SRS  would  continue,  consistent  with 
current  practice  and  to  the  extent 
practicable.  LANL  and  ORR  would 
continue  disposal  of  LLW  generated  on- 
site.  INEEL  and  SRS  would  continue  to 
dispose  of  LLW  generated  on-site  or  by 
the  Naval  Nuclear  Propulsion  Program. 
DOE'S  current  preferred  alternative  for 
LLW  disposal  is  a  combination  of  the 
preferred  LLW  disposal  alternative 
identified  in  the  Final  WM  PEIS  (i.e., 
regionalized  disposal  at  two  DOE  sites — 
Hanford  and  NTS)  and  the 
Decentralized  Alternative  descrilwd  in 
the  Final  WM  PEIS  (on-site  disposal  of 
on-site  generated  LLW— INEEL,  LANL, 
ORR,  and  SRS). 

PreCerrBd  Alternative  for  MLLW 
Disposal  Sites 

The  Department's  preferred 
alternative  for  MLLW  disposal  is  to 
establish  regional  MLLW  disposal 
operations  at  two  DOE  sites:  Hanford 
and  NTS.  Specifically,  Hanford  and 
NTS  would  each  dispose  of  its  own 
MLLW  on-site,  and  would  receive  and 
dispose  of  MLLW  generated  and 
shipped  by  other  sites,  consistent  with 
permit  conditions  and  other  applicable 
requirements.  Therefore,  DOE's  current 
preferred  alternative  for  MLLW  disposal 
is  the  preferred  MLLW  disposal 
alternative  identified  in  the  Final  WM 
PEIS. 

Factors  Used  to  Identify  Preferred 
Ahematives  for  LLW  and  MLLW 
Disposal  Sites 

In  identifying  the  preferred 
alternatives  announced  today,  DOE 
considered  the  following  factors,  among 
others  (a  more  complete  list  is  presented 
in  Volume  1,  Section  1.7.3  of  the  WM 
PEIS): 

•  DOE's  mission  to  safely  and 
efficiently  dispose  of  wastes. 

•  Environmental  impacts,  including 
health  impacts  on  workers  and  the 
public. 

•  Distribution  of  waste  management 
facilities  in  ways  that  are  considered 
equitable. 

•  Overall  implementation  cost. 

•  Flexibility  of  implementation. 

•  Transportation. 

In  addition  to  the  factors  presented  in 
the  Final  WM  PEIS,  DOE  also 
considered  the  subsequent  comments  of 
stakeholders  in  identiJFying  the  preferred 
alternatives  announced  in  this  Notice. 
DOE  received  these  comments  as  part  of 
a  consultative  process  it  has  engaged  in 


with  States,  Tribal  governments, 
regulators,  and  other  stakeholders  since 
the  Final  WM  PEIS  was  issued.  The 
preferred  alternatives  announced  today 
for  LLW  and  MLLW  disposal  sites  are 
among  the  options  discussed  with 
stakeholders,  including  on  the  following 
occasions: 

•  National  Governors'  Association's 
Federal  Facilities  Compliance  Task 
Force  meetings  in  March  and  October 
1996. 

•  National  Association  of  Attorneys 
General's  DOE  Workgroup  meetings  in 
April  and  December  1998. 

•  Intersite  Discussions  on  Nuclear 
Material  and  Waste  convened  by  the 
League  of  Women  Voters  Education 
Fund  in  June  1998. 

•  Transportation  External 
Coordination  Working  Group  in  July 
1998  and  January  1999. 

•  LLW  Seminar  sponsored  by  the 
Nevada  Citizens'  Advisory  Board  in 
August  1998. 

•  State  and  Tribal  Government 
Working  Group  meetings  in  October 
1998  and  April  1999. 

•  LLW  Forum  in  October  1998. 

•  Environmental  Management 
Advisory  Board  in  October  1998. 

•  National  Council  of  State 
Legislators  Roundtable  Discussion  in 
September  1999. 

Through  this  process,  the  Department 
received  comments  on  foctors  to 
consider  in  its  decisionmaking  process. 
This  public  input  focused  on 
transportation,  site  conditions,  cost 
effectiveness,  and  waste/materials 
consolidation.  In  summary,  the 
comments  suggested  that  DOE  should: 

•  Address  urgent  risks. 

•  Seek  to  minimize  transportation  of 
nuclear  waste  and  materials. 

•  Pursue  consolidation  of  nuclear 
waste  and  materials  only  as  needed  to 
address  risk  and  to  allow  for  site 
closures. 

•  Consider  each  site's  suitability  and 
surrounding  population  in  deciding 
which  sites  should  receive  wastes. 

•  Consider  cost  effectiveness  in 
deciding  which  sites  should  receive 
waste. 

•  Cx>mpensate  receiving  communities 
for  receiving  other  sites'  wastes. 

•  Continue  ongoing  discussions  With 
the  public  about  radioactive  waste  and 
material  issues,  including  transportation 
routes  and  implementation. 

Decision  Process  ibr  LLW  and  MLLW 
Disposal  Sites 

This  Notice  fulfills  a  commitment 
DOE  made  in  the  WM  PEIS.  Volume  I, 
Section  3.7,  to  announce  which  specific 
LLW  and  MLLW  disposal  sites  it  prefers 
at  least  30  days  before  making  decisions 


on  disposal  sites.  DOE  will  issue  a 
Record  of  Decision  for  LLW  and  MLLW 
treatment  and  disposal  no  sooner  than 
30  days  after  publication  of  this  Notice. 

Issued  in  Waiihington,  tJC,  this  5lh  day  of 
Der,emt)er,  1999. 
Carolyn  L  Hunloon. 

Assistant  Secretary  for  Environmental 

Management. 

IFR  Doc.  99-32053  Filed  12-8-99;  8:4S  ami 

eiujNa  CODE  swo-oi-p 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-11 2-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tarm  Filing 

December  6, 1999. 

Take  notice  that  on  December  1, 1999, 
Colorado  Interstate  Gas  Company  (CIG) 
Bled  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Fifteenth 
Revised  Sheet  No.  11  A,  reflecting  a 
decrease  in  its  fuel  reimbursement 
percentage  for  Lost.  Unaccounted-For 
and  Other  Fuel  Gas  from  1.43%  to 
1.31%  effective  January  1.  2000. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  QG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergera. 
Secretary. 

IFR  Doc.  9»-32044  Filed  12-9-99:  8:45  ami 
aiLlMa  COOE  S717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No8.  ER99-4470-000  and  ELOO-18- 
OOOJ 

Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana;  Notice  Rescinding  Prior 
Notice 

December  e.  1999. 

On  December  1, 1999,  the 
Commission  issued  a  "Notice  of 
Initiation  of  Proceeding  and  Refund 
Effective  Date"  in  the  above-docketed 
proceedings.  By  this  notice,  the 
December  1, 1999  Notice  is  hereby 
rescinded. 
David  P.  Boergers,  ■ 
Secretary. 

IFR  Doc.  99-32006  Filed  12-9-99:  8:45  am) 
auJfMS  COOE  <717-(n-« 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 09-000) 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  ot  Tariff  Filing 

December  6.  1 999. 

Take  notice  that  on  December  1. 1999, 
PGStE  Gas  Transmission.  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A,  Twenty- 
Third  Revised  Sheet  No.  5,  with  an 
effective  date  of  January  1,  2000 

PG&E  GT-NW  states  that  filing  is 
being  made  to  implement  its  semi- 
annual fuel  charge  adjustment  in 
compliance  with  Paragraph  37  of  the 
General  Terms  and  Conditions  of  its 
Tariff. 

PG&E  GT-NW  states  that  copies  of  the 
filing  have  been  served  upon  M 
jurisdictional  customers  and  interested 
state  regulator)'  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
888  First  SU^eet,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htin  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

IFR  Doc  99-32041  Filed  12-9-99;  8:45  am) 
BIUJNG  COOe  67t7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 08-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Rling 

December  6.  1999. 

Take  notice  that  pursuant  on 
December  1 ,  1999.  Questar  Pipeline 
Company  (Questar)  tendered  for  filing  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  to  be  effective  January  1 ,  2000: 

First  Revised  Volume  No.  ] 
Thirteenth  Revised  Sheet  No.  5 
Original  Volume  No.  3 
TwentyFourth  Revised  Sheet  No.  8 

Questar  states  that  the  tendered  tariff 
sheets  show  a  revised  Fuel  Gas 
Reimbursement  Percentage  (FGRP)  of 
2.4%,  replacing  the  currently  effective 
1.9%  for  tracking  fuel-use  and  lost-and- 
unaccouoted-for  gas.  The  difference  of 
0.5%  is  to  reflect  the  increase  in  fuel, 
lost  and  unaccounted  for  gas  from  the 
current  FGRP  rate  of  1.6%  to  2.1%,  for 
the  prospective  12  months  ending 
December  31,  2000.  Questar  states  that 
there  is  no  change  in  the  0.3%  in  the 
amortization  rate  for  the  prospective  12 
months  ending  December  31 ,  20O0. 

Questar  further  states  that  tiie  revised 
FGRP  is  filed  pursuant  to  Section  12.14 
of  the  General  Terms  and  Conditions  of 
Part  1  of  Questar's  tariff'.  First  Revised 
Volume  No.  1 . 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  Questar's 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  Uie 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 


Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  (!k>pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvww.ferc.fed.us/online/ 
rims.htin  (call  202-208-2222  for 
assistance). 
David  P.  Boeigera. 
Secretary. 

(FR  Doc.  99-32040  Filed  12-9-^:  8:45  am] 
BUJNO  COOE  triT-v-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RPOO-1 10-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Tariff  Rling 

December  6.  1999, 

Take  notice  that  on  December  1, 1999. 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part'of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
January  1,  2000. 

Viking  states  that  the  purpose  of  this 
filing  is  to  implement  new  interruptible 
park  and  loan  (PAL)  services  under  Rate 
Schedule  PAL  to  provide  Vikings 
shippers  with  greater  flexibility  in 
managing  their  transportation  and 
balancing  needs  and  to  augment 
Viking's  existing  transportation  services. 

Viking  states  that  ctspies  of  this  filing 
have  been  served  on  all  of  Viking's 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  (jjmmission. 
888  First  Stiwl.  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  of  385. 211  of  Uie Commissions 
Rules  and  Regulations.  All  such  motioiK 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  R^ulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bacome  a  partv' 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
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Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

hms.htm  (call  202-208-2222  for 

assistance). 

David  P.  BueiywTt, 

Secretary: 

|FR  Doc.  99-32042  Filed  12-9-99:  8:45  am] 

BILUNG  COOE  ITIT-OI-U 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cotnmiaalon 

[DockM  No.  RPOO-11 1-000] 

Viking  Gas  Transmission  Cocnpany; 
Notice  ot  Tariff  Rling 

December  6,  1999. 

Take  notice  that  on  December  1, 1999, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  volume 
No.  1  the  following  tariff  sheets  to 
become  effective  January  1.  2000: 

Nineteenth  Revised  Sheet  No.  6 
Twelfth  Revised  Sheet  No.  6A 
First  Revised  Sheet  No.  6B 

Vildng  states  that  the  purpose  of  this 
filing  is  to  change  Viking's  Gas  Research 
Institute  Adjustment  (GRl  Adjustment) 
as  permitted  by  Sections  154.204  and 
154.401  of  the  Commission's  Rules  and 
Regulations,  18  CFR  154.204,  154.401 
and  in  accordance  with  the 
Commission's  September  29,  1999 
"Order  Approving  the  Gas  Research 
Institute's  1999  Research,  Development 
and  Demonstration  Program  and  20OO- 
2004  Five  Year  Plan,  "  issued  in  Docket 
No.  RP99-323-OO0,  88  FERC  1 61,293 
(September  29, 1999  Order).  Viking's 
authority  to  make  this  filing  is  set  forth 
in  Article  XVUl  of  the  General  Terms 
and  Conditions  of  Viking's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Accordingly,  Viking's  GR]  Adjustment 
has  been  changed  to  reflect  the 
Commission's  September  29, 1999 
Order  as  follows:  a  demand/reservation 
surcharge  of  20  cents  per  Dth  per  month 
for  "high  load  factor  customers;"  a 
demand/ reservation  surcharge  of  12.3 
cents  per  Dth  per  month  for  "low  load 
factor  customers;"  and  a  volumetric 
commodity/usage  surcharge  of  .72  cents 
per  Dth. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceedings. 
Any  person  wishing  top  become  a  pariy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Oavid  P.  Boergen, 
Secretary. 
[FR  Doc.  99-32043  Filed  12-9-99:  8:45  am) 

BIUJHG  COOE  <717-01-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER96-659-aiS,  at  al.] 

Bonrtevllle  Fuels  Management 
Corporation,  et  al.;  Electric  Rate  and 
CorfXKate  Regulation  Fillrtgs 

December  2.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Bonneville  Fuels  Management 
Corporation 

(Docket  No.  ER96-659-015I 

Take  notice  that  on  November  29, 
1999,  Bonneville  Fuels  Management 
Corporation  filed  their  quarterly  report 
for  the  quarter  ending  September  30, 
1999,  for  information  only. 

2.  NESI  Power  Marketing.  Inc. 

IDockel  No.  ER97-841-011] 

Take  notice  that  on  November  30, 
1999,  NESI  Power  Marketing,  Inc.  filed 
their  quarterly  report  for  the  quarter 
ending  September  30,  1999,  for 
information  only. 

3.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  EROO-339-OOOl 

Take  notice  that  on  November  24, 
1999,  Rochester  Gas  and  Electric 
Corporation  (RG&E),  tendered  for  filing 
revised  First  Revised  Sheet  Nos.  86  and 
87  of  RG&E's  Open  Access  Transmission 
Tariff  setting  forth  the  security 
provisions  of  RG&E's  state  Distribution 
Tariff. 


Conunent  date:  December  14.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Avista  Corporation 

(Docket  No.  ER99-5S-003I 

Take  notice  that  on  November  30, 
1999,  Avista  Corporation  (Avista  Corp.), 
tendered  for  filing  revised  Rate 
Schedules  E,  I  and  J  under  its  FERC 
Electric  Tariff  Volume  No.  9  in 
compliance  with  the  Commission's 
Older  of  November  1, 1999. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Illinois  Light  Company 

(Docket  No.  ER99-137B-O021 

Take  notice  that  on  November  26, 
1999,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61602,  tendered  for  filing  with 
the  Commission  amendments  to 
CILCO's  Open  Access  Transmission 
Tariff  to  comply  with  the  Commission's 
October  28, 1999  Order  in  this  docket. 

CILCO  requested  an  effective  date  of 
October  1, 1999  for  these  amendments. 

Copies  of  the  filing  were  served  on  all 
affected  customers,  the  Illinois 
Commerce  Commission,  and  the  service 
list  in  this  docket. 

Comment  date:  December  16. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Hudson  Gas  &  Electric 
Corporation,  Consolidated  Edison 
Company  of  New  York.  Inc.:  LIPA;  New 
York  Slate  Electric  &  Gas  Corporation; 
Niagara  Mohawk  Power  Corporation; 
Orange  and  Rockland  Utilities,  Inc.; 
Rochester  Gas  and  Electric 
Corporation;  New  York  Power  Pool; 
New  York  Independent  System 
Operator 

(Docket  No.  EROO-556-0001 

Take  notice  that  on  November  17, 
1999.  the  New  York  Independent 
System  Operator.  Inc.  (NYISO), 
tendered  for  filing  Third  Revised  Sheet 
No.  144  for  the  ISO  Open  Access 
Transmission  Tariff. 

The  NYISO  requests  an  effective  date 
as  the  date  on  which  the  NYISO 
commences  operations  and  requests 
waiver  of  the  Ck)mmission's  notice 
requirements. 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  Commission's  official 
service  list  in  Docket  No.  ER97-1523- 
000,  OA97-470-O00  and  ER97-4234- 
000,  not  consolidated,  and  the 
respective  electric  utility  regulatory 
agencies  in  New  York.  New  Jersey  and 
Pennsylvania. 
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Comment  dote:  December  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  American  Electric  Power  Service 
Corporation,  Inc. 

IDockot  No.  EROO-661-OOOl 

Take  notice  that  on  November  29. 
1999,  American  Electric  Power  Service 
Corporation,  Inc..  tendered  for  filing  a 
Transmission  Reassignment  Tariff. 

Comment  dote.- December  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

S,  Ruchester  Gas  and  Electric 
Corporation 

IDo<:kel  No.  EROO-662-OOOl 

Take  notice  that  on  November  29, 
1999,  Rochester  Gas  and  Electric 
Corporation  (RG&E),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Service 
Agreement  between  RG&E  and  NYSEG 
Solutions  (Transmission  Customer)  for 
service  under  RG&E's  open  access 
transmission  tariff.  Specifically  dealing 
with  the  "Retail  Access  Program"  under 
RG&E's  open  access  transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  1.  1999  for  the  NYSEG 
Solutions  Service  Agreement  A  copy  of 
this  Service  Agreement  has  been  served 
on  the  Transmission  Customer  and  the 
New  York  Public  Service  Commission. 

Comment  date:  December  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  KinEr-G  Power  Marketing.  Inc. 

IDockel  No.  ER0O-6B0-0OOI 

Take  notice  that  on  November  26, 
1999,  KinEr-G  Power  Marketing,  Inc. 
(KPMI),  tendered  for  filing  notice  that 
effective  November  22. 1999,  Rate 
Schedule  FERC  No.  1.  effective  April  30. 
1996  in  Docket  No.  ER96-1139-OO0  and 
filed  with  the  Federal  Energy  Regulatory 
Commission  by  KPMI  is  to  be  canceled. 

KinEr-G  Power  Marketing,  Inc.,  never 
participated  in  any  transactions  of  any 
kind,  therefore  no  notice  of  cancellation 
has  been  served  upon  any  other  entities. 

Comment  date:  December  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  beard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-32005  Filed  12-0-99:  8:45  ami 
BIUJNG  COOE  tnT-m-f  , 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EROO-339-001.  et  al.J; 

Rochester  Gas  and  Electric 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Rllngs 

December  1.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1,  Rochester  Gas  and  Electric 
Corporation 

IDotkel  No.  EROO-339-001 1 

Take  notice  that  on  November  24, 
1999.  Rochester  Gas  and  Electric 
Corporation  (RG&E).  tendered  for  filing 
revised  First  Revised  Sheet  Nos.  86  and 
87  of  RG&E's  Open  Access  Transmission 
Tariff  setting  forth  the  security 
provisions  of  RG&E's  state  Distribution 
Tariff. 

Comment  date:  December  14. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  California  Water  Company, 
i/b/a  Bear  Valley  Electric, 
Complainant,  v.  Southern  California 
Edison  Company.  Respondent 

(Docket  No.  EL0&-20-O0O1 

Take  notice  that  on  November  30. 
1999.  Southern  California  Water 
Company,  d/b/a  Bear  Valley  Electric, 
tendered  for  filing  a  complaint  against 
Southern  California  Edison  Company 
alleging  that  a  certain  contractual 
arrangement  between  the  parties  should 
either  be  terminated  or  deemed  to  have 
already  been  terminated. 

Comment  dote:  December  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answer  to  the 
Complaint  shall  also  be  due  on  or  before 
December  20, 1999. 


3.  Tennessee  Power  Company 

(Docket  No.  EL99-81-002I 

On  September  17, 1999,  the 
Commission  issued  an  "Order 
Conditionally  Accepting  CompUance 
Filing,  As  Modified. "  in  the  above- 
docketed  proceeding  Requests  for 
Rehearing  were  due  to  be  filed  on  or 
before  October  18. 1999.  On  November 
2, 1999,  the  Tennessee  Power  Company 
(Tennessee  Power)  filed  a  Request  for 
Rehearing. 

Section  313(a)  of  the  Federal  Power 
Act '  requires  an  aggrieved  party  to  file 
a  request  for  rehearing  within  thirty 
days  after  the  issuance  of  the 
Commission's  order,  in  this  case 
October  18, 1999.  Because  the  30-day 
deadline  for  requesting  rehearing  is 
statutorily  based,  it  cannot  be  extended 
and  Teimessee  Power's  request  for 
rehearing  must  be  rejected  as  untimely. 

4.  Seagull  Power  Services,  Inc. 

(Docket  No.  EB0O-572-O00| 

Take  notice  that  on  November  24. 
1999.  Seagull  Power  Services.  Inc.. 
tendered  for  filing  Notice  that  effective 
upon  the  start  date  of  Rate  Schedule 
FERC  No.  1  (January  13.  1996).  and  any 
supplements  thereto,  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Seagull  Power  Services.  Inc..  is  to  be 
canceled. 

No  notice  of  proposed  cancellation  to 
outside  parties  is  required  since  no 
transactions  occurred  under  this  rate 
schedule. 

Comment  date:  December  14.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Fitchbiug  Gas  and  Electric  Light 
Company 

(DockM  No.  ERoo-e4i-ooal 

Take  notice  that  on  November  24. 
1999.  Fitchburg  Gas  and  Electric  Light 
Company  (Fitchbiug)  filed  out-of-time  a 
service  agreement  (wtween  Fitchburg 
and  Indeck  Pepperell  Power  Associates. 
Inc.  for  ser\ice  under  Filchburg's 
Market-Based  Power  Sales  Tariff.  This 
Tariff  was  accepted  for  filing  by  the 
Commission  on  September  25.  1997,  in 
Docket  No.  ER97-2463-000. 

Comment  date:  December  14.  1999,  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

6.  Unitil  Pow^Corp. 

(Docket  No.  EROO-642-OOOl 

Take  notice  that  on  November  24. 
1999,  Unitil  Power  Corp.  (UPC), 
tendered  for  filing  a  service  agreement 
between  UPC  and  Indeck  Pepperell 
Power  Associates,  Inc..  for  service  under 
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UPC's  Market-Based  Power  Sales  Tariff. 
This  Tariff  was  accepted  for  51iiig  by  the 
Conimission  on  September  25. 1997.  in 
Docket  No.  ER97-2460-0(H). 

UPC  requests  an  effective  date  of 
November  22, 1999. 

Comment  dale:  December  14. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Deseret  Generabon  and 
Transmission  Co-operative,  Inc. 

IDockel  No.  EROO-643-OOOl 

Take  notice  that  on  November  24, 
1 999.  Deseret  Generation  & 
Transmission  Co-operative,  Inc. 
(Deseret).  tendered  for  filing  an 
executed  Power  Sale  Confirmation 
Agreement  between  Deseret  and 
Constellation  Power  Source,  Inc., 
regarding  a  long-term  power  purchase 
and  sale  transaction  under  the  Western 
Systems  Power  Pool  Agreement. 

Comment  date:  December  14. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Calpine  Corporation 

IDocket  No.  ER0O-&44-aool 

Take  notice  that  on  November  24. 
1999.  Calpine  Corporation  (Calpine),  on 
behalf  of  O'Brien  (Philadelphia) 
Cogeneration,  Inc.  (OPCU),  tendered  for 
filing  under  Section  205  of  the  Federal 
Power  Act,  a  rate  schedule  under  which 
OPCI  will  sell  energy,  capacity  and 
ancillary  services  at  market-ba.sed  rates 
and  for  the  reassignment  of  transmission 
capacity.  Calpine  also  submitted,  on 
behalf  of  OPCI,  an  unexecuted 
agreement  luder  which  OPCI  will  sell 
energy,  capacity  and  ancillary  services 
to  Calpine  Power  Services  Company 
(CPSC). 

Calpine  requests  effective  dates  for 
OPa's  proposed  tariff  and  the 
agreement  between  OPCI  and  CPSC 
concurrent  with  closing  of  the  merger 
between  its  corporate  parent. 
Cogeneration  Corporation  of  America, 
and  a  subsidiary  of  Calpine. 

Comment  date:  December  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Minnesota  Power.  Inc. 

IDockel  No.  EROO-645-000) 

Take  notice  that  on  November  24. 
1999.  Minnesota  Power.  Inc..  tendered 
for  filing  a  signed  Service  Agreement 
with  UtiliCorp  United  Inc.  and  with 
OGE  Energy  Resources,  Inc..  under  its 
market-based  Wholesale  Coordination 
Sales  Tariff  (WCS-2)  to  satisfy  its  filing 
requirements  under  this  tariff. 

Comment  date:  December  14,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Rochestar  Gas  and  Electric 
Corporation 

IDocket  No.  ER00:~646-a00) 

Take  notice  that  on  November  24, 
1999,  Rochester  Gas  and  Electric 
Corporation  (RG&E),  tendered  for  filing 
a  Service  Agreement  between  RG&E  and 
the  Northeast  Energy  Services,  Inc. 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
RG&E  open  access  transmission  tariff 
filed  on  lulv  9.  1996  in  Docket  No. 
OA96-141-4)00. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
November  1.  1999,  for  the  Northeast 
Energy  Services,  Inc..  Service 
Agreement 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  December  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  Western  Resources,  Inc. 

IDockel  No.  EROO-647-OOOl 

Take  notice  that  on  November  24, 
1999,  Western  Resources,  Inc.,  tendered 
for  filing  an  agreement  between  Western 
Resources,  Inc.,  and  Citizen  Power 
Sales.  Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
the  customer  to  take  service  under 
Western  Resources'  Market  Based  Power 
Sales  Tariff  on  file  with  the 
Commission. 

This  agreement  is  proposed  to  be 
effisctive  December  1.  1999. 

Copies  of  the  filing  were  served  upon 
Citizen  Power  Sales  and  the  Kansas 
Corporation  Commission. 

Comment  date:  December  14.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PacifiCorp 

[Docket  No.  EROO-648-0001 

Take  notice  that  on  November  24, 
1999,  PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Long-term  Firm  Point-To-Point 
Transmission  Service  Agreement  with 
British  Columbia  Power  Exchange 
Corporation  (Powerex)  under 
PacifiCorp's  FERC  Electric  Tariff.  First 
Revised  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  December  14.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  FirstEnergy  System 

IDocket  No.  EROO-649-OOOl 

Take  notice  that  on  November  24, 
1999.  FirstEnergy  System  tendered  for 
filing  a  Service  Agreement  to  provide 
Non-Firm  Point-to-Point  Transmission 
Service  for:  Cooectiv  Energy  Supply, 
Inc.,  the  Transmission  Customer. 
Services  are  being  provided  under  the 
FirstEnergy  System  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER97-412- 
000. 

The  proposed  effective  date  under 
this  Service  Agreement  is  November  10, 
1999. 

Comment  date:  December  14. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PP&L  Montana,  LLC 

[Dockel  No.  EROO-650-OOOj 

Take  notice  that  on  November  24, 
1999,  PP&L  Montana.  LLC  (PP&L 
Montana),  filed  with  the  Federal  Energy 
Regulatory  Conimission  a  letter 
approving  its  membership  in  the 
Western  Systems  Power  Pool  (WSPP). 

PP&L  Montana  requests  that  the 
Commission  to  allow  its  membership  in 
the  WSPP  to  become  effective  on 
November  25. 1999. 

PP&L  Montana  states  that  a  copy  of 
this  filing  has  been  provided  to  the 
WSPP  Executive  Committee,  Michael  E. 
Small.  Esq..  General  Counsel  to  the 
WSPP  and  the  members  of  the  WSPP. 

Comment  date:  December  14. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PacifiCorp 

IDockel  No.  EROO-65I-000) 

Take  notice  that  on  November  24. 
1999.  PacifiCorp,  tendered  for  filing  in 
accordance  vrith  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Short-term  Firm  and  Non-firm  Point-To- 
Point  Transmission  Service  Agreements 
with  City  of  Seattle.  City  Light 
Department  (Seattle)  and  Idaho  Power 
Company  (Idaho)  under  PacifiCorp's 
FERC  Electric  Tariff.  First  Revised 
Volume  No.  11. 

Copies  of  this  filing  were  suppUed  to 
the  Washington  Utilities  and 
Transportation  Commission  andihe 
Public  Utility  Commission  of  Oregon. 

Comment  date:  December  14,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  Indiana  Public  Service 
Company 

IDockel  No.  EROO-652-OOOl 

Take  notice  that  on  November  24. 
1999.  Northern  Indiana  PubUc  Service 
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Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Poinl  Transmission  Serx'ice  between 
Northern  Indiana  Public  Service 
Company  and  Edison  Mission 
Marketing  &  Trading.  Inc.. 
(Transmission  Customer). 

Under  the  Transmission  Service 
Agreement.  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Poinl  Transmission  Service  to 
Transmission  Customer  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-47-000 
and  allowed  to  become  effective  by  the 
Commission. 

Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  became 
effective  as  of  November  26, 1999. 

Copies  of  this  filing  have  been  sent  to 
the  hidiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi.'i  uotice. 

17.  nUnova  Power  Marketing.  Inc. 

IDockel  No.  ER0O-653-O0OI 

Take  notice  that  on  November  24. 
1999.  Ulinova  Power  Marketing.  Inc. 
(IPMI).  tendered  for  filing  an  Electric 
Power  Transaction  Service  Agreement 
under  which  certain  customers  will  take 
service  pursuant  to  IPMI's  power  sales 
tariff.  Rate  Schedule  FERC  No.  1. 

Comment  date.- December  14, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Commonwealth  Edison  Company 

IDockel  No.  EROO-654-000) 

Take  notice  that  on  November  24, 
1999.  Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  Non-Firm 
Transmission  Service  Agreement 
supplemented  by  a  Network  Upgrade 
Agreement  with  Enron  Energy  Services. 
Inc..  (EES).  and.  a  Firm  Transmission 
Service  Agreement  with  Wisconsin 
Electric  Power  Company  (WEPCO). 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
November  24, 1999,  for  the  non-firm 
service  agreement  with  EES,  and  an 
effective  date  of  November  1. 1999.  for 
the  firm  service  agreement  and  network 
upgrade  agreement  with  WEPCO,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
EES  and  WEPCO. 

Comment  date:  December  14.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Pennsylvania  Electric  Company: 
GPU  Generation,  Inc. 

IDockel  No.  EROO-655-0001 

Take  notice  that  on  November  24. 
1999.  Pennsylvania  Electric  tympany 
(Penelec)  and  GPU  Generation.  Inc. 
(Genco),  tendered  for  filing  an 
Amendment  of  the  Ckinemaugh 
Operating  Agreement  (Amendment). 
The  Amendment  terminates  the  right 
and  obligation  of  Genco  (as  Penelec's 
assignee)  to  operate  and  maintain  the 
Conemaugh  switching  station,  but 
continues  the  right  and  obligation  of 
Genco  (as  Penelec's  assignee)  to  operate 
and  maintain  the  Conemaugh  Station. 

Comment  date:  December  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  United  Illuminating  Company 

[Docket  No.  EROO-656-000) 

Take  notice  that  on  November  24. 
1999.  The  United  Illuminating  Company 
(UI).  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
updated  market  analysis  and  a  request 
to  extend  its  authority  to  charge  market- 
based  rates  to  transactions  involving  the 
sale  of  certain  ancillary  services  in  the 
NEPCXJL,  PJM  and  NY-ISO  control 
areas.  Specifically  UI  requests 
authorization  to  sell  at  market-based 
rates  within  NEP(X)L  the  following 
ancillar)'  services:  Automatic 
Generation  Control:  Ten-Minute 
Spinning  Reserves;  Ten-Minute  Non- 
Spinning  Reserves,  and  Thirty-Minute 
Operating  Reserves;  vrithin  the  PJM 
Control  Area  the  following  services: 
Energy  Imbalance  and  Operating 
Reserves  (i.e..  Spinning  Reserves,  Ten- 
Minute  Reserves  and  Thirty-Minute 
Reserves):  and  within  the  New  York 
Control  Area  the  following  services: 
Ten-Minute  Non-Synchronous  Reserves 
and  Thirty-Minute  Reserves. 

UI  requests  waiver  of  notice  to  permit 
its  proposed  rate  schedule  to  become 
effective  on  (anuary  1,  2000. 

Comment  date:  December  14. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Pacific  Gu  and  Electric  Company 

[Docket  No  ER(X)-657-000| 

Take  notice  that  on  November  24. 
1999.  Pacific  Gas  and  Electric  (iimpany 
(PG&E),  tendered  for  filing  several 
agreements  between  PG&E  and  East  Bay 
Municipal  Utility  District  (EBMUD) 
(collectively.  Parties)  providing  for 
special  facilities  and  the  parallel 
operation  of  EBMUD's  Pardee  and 
Camanche  Powerhouses  and  PG&E's 
electrical  system  PG&E  is  filing  the 
following  agreements  for  each  of  the 
Pardee  and  C:amanche  Powerhouses,  all 


dated  October  13.  1999:  (1)  an 
agreement  for  Installation  or  Allocation 
of  Special  Facilities  for  Parallel 
Operation  of  Nonutility-Owned 
Generation  and/ or  Standby  Service 
(Special  Facilities  Agreements);  (2)  a 
Generation  Operating  Agreement:  (3)  a 
Parallel  Operation  Agreement. 

These  Special  Facilities  Agreements 
permit  PG&E  to  recover  the  ongoing 
costs  asiiociated  v^ith  ovniing.  operating 
and  maintaining  the  Special  Facilities 
including  the  cost  of  any  alterations  and 
additions.  As  detailed  in  the  Special 
Facilities  Agreements.  PG&E  proposes  to 
charge  EBMUD  a  monthly  Cost  of 
Ownership  Charge  equal  to  the  rate  for 
transmission-level,  utility-financed 
facilities  in  PG&E's  currentlv  effective 
Electric  Rule  2.  as  filed  with  the 
California  Public  Utilities  Commission 
(CPUC).  PG&E's  currently  effective  rate 
of  1.1406%  for  transmission-level. 
utiUty-financed  Special  Facilities  is 
contained  in  the  (3'UC's  Advice  Letter 
1960-G/1587-E.  effective  August  5. 
1996.  a  copy  of  which  was  included  in 
PG&E's  August  6,  1999  filing  in  FERC 
Docket  No.  ER99-4045-000  as 
■  Attachment  3. 

PG&E  has  requested  permission  to  use 
automatic  rate  adjustments  whenever 
the  CPUC  authorizes  a  new  Electric  Rule 
2  Cost  of  Ownership  Rate  for 
transmission-level,  utility-financed 
Special  Facilities  but  cap  the  rate  at 
1.49%  per  month. 

Copies  of  this  filing  have  been  served 
upon  EBMUD  and  the  CPUC. 

Cojiunenf  dale:  December  14. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Pacific  Gas  and  Electric  Company 

IDockel  No  EROO-658-OOOl 

Take  notice  that  on  November  24. 
1999.  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  New 
Cienerator  Interconnection  Policy, 
consisting  of:  (1)  a  Pro  Forma  Generator 
hiterconnection  Agreement  (GIA);  (2)  a 
IhT)  Forma  Agreement  for  Installation  or 
Allocation  of  Special  Facilities  for 
Parallel  Operation  of  Non-Utility 
Owned  Generation  (GSFA):  and'(3)  a 
Pro  Forma  Generator  Interconnection 
Policy  (collectively,  the  Pro  Forma 
Ageements). 

The  GSFA  will  permit  PG&E  to 
recover  the  ong/oing  costs  associated 
with  owning,  operating  and  maintaining 
such  Special  Facilities  that  are  needed 
to  allow  for  the  parallel  operation  of  a 
Customer's  generation  source  and 
PG&E's  electrical  system,  including  the 
cost  of  any  alterations  and  additions.  At 
the  time  of  filing  executed  Pro  Forma 
Agreements.  PG&E  will  charge  either  an 
Equivalent  One-Time  Payment  or  a 
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montlily  Cost  of  Ownership  Charge 
equal  to  the  rate  for  transmission-or 
distribution-level,  utility-or  customer- 
financed  facilities  in  PGiE's  then- 
currently  effective  Electric  Rule  2.  as 
filed  with  the  California  Public  UtilitiBs 
Commission  (CPUC).  PG*E'5  currently 
effective  Special  Facilities  rates  are 
contained  in  the  CPUC's  Advice  Letter 
1960-G/1587-E.  effective  August  5. 
1996.  a  copy  of  which  was  included  in 
PGScEs  August  6.  1999  filing  in  FERC 
Docket  No.  ER99-4045-000  as 
Attachment  3. 

Copies  of  this  filing  have  been  served 
upon  the  East  Bay  Municipal  Utility 
District  and  the  CPUC. 

Comment  date:  December  14. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Deseret  Generation  and 
Transmission  Co-operative,  Inc. 

IDockot  .No.  EROO-659-OOOl 

Take  notice  that  on  November  24, 
1999,  Deseret  Generation  & 
Transmission  Co-operative,  Inc. 
[Deseret).  tendered  for  filing  an 
executed  Power  Sale  Conffnnation 
Agreement  between  Deseret  and 
Constellation  Power  Source,  Inc.. 
regarding  a  long-term  power  purchase 
and  sale  transaction  under  the  Western 
Systems  Power  Pool  Agreement. 

Comment  date:  December  14.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  UtiliCorp  United  Inc.  and  St.  Joseph 
Light  &  Power  Company;  UtiliCorp 
United  Inc.  and  The  Empire  District 
Electric  Company 

[Docket  Nos.  ECOO-27-000  and  ECOO-28- 
0001 

Take  notice  that  on  November  23. 
1999.  UtiliCorp  United  Inc.  (UtiliCorp) 
and  St.  loseph  Light  ft  Power  (St. 
Joseph)  and  UtiliCorp  and  The  Empire 
District  Electric  Company  (Empire) 
{collectively,  the  Applicants)  filed  a 
Joint  Application  pursuant  to  Section 
203  of  the  Federal  Power  Act  and  Part 
33  of  the  Commission's  regulations 
requesting  authorization  and  approval 
of  proposed  mergers  and  resulting 
dispositions  of  jurisdictional  facilities 
between  UtiUCorp  and  St.  Joseph  and 
UtiliCorp  and  Empire.  In  both 
transactions.  UtiliCorp  will  be  the 
surviving  corporation  and  will  continue 
to  provide  electric  service  through 
separate  control  areas  in  Colorado. 
Missouri-Kansas,  and  West  Virginia. 
The  mergers  will  not  affect  any  contract 
for  the  purchase,  sale,  or  interchange  of 
electric  energy  since  the  merging 
companies  will  continue  to  operate  as 
separate  entities. 


The  Applicants  have  submitted 
testimony  and  other  evidence  in  support 
of  the  request  that  the  mergers  be 
approved.  The  Applicants  have 
requested  that  the  Commission  issue  its 
approval  of  the  merger  expeditiously 
without  conducting  an  evidentiary 
hearing. 

Comment  date:  January  24.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  California  Power  Exchange 
Corporation 

(Docket  Nos.  EL99-7S-002.  EC9»-ig-051. 
and  ER96-16e3-053) 

Take  notice  that  on  November  24. 
1999.  the  California  Power  Exchange 
Corporation  (PX)  tendered  for  filing 
certain  amendments  to  its  bylaws. 
CalPX  states  that  this  filing  is  in 
compliance  with  the  Commission's 
October  30. 1997  order  in  Docket  Nos. 
EC96-1 9-000.  et  al.  and  its  declaratory 
order  issued  August  5. 1999  in  Docket 
No.  EL99-75-000. 

Comment  date:  December  27. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  American  Energy  Trading.  Inc. 

(Docket  No.  ER97-360-012I 

Take  notice  that  on  November  22. 
1999.  American  Energy  Trading.  Inc. 
filed  their  quarterly  report  for  the 
quarter  encUng  September  30. 1999,  for 
information  only. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergets, 
Secrvtary. 
IFR  Doc.  99-32004  Filed  12-9-99:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Erurgy  Regulatory 
Commission 

[Docket  No.  CPOO-1 4-000] 

Buccaneer  Gas  Pipeline  Company. 
LLC;  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
ttie  Proposed  Buccaneer  Gas  Pipeline 
Project,  Request  for  Comments  on 
Environmental  Issues,  and  Notice  of 
Public  Scoping  Meetings  and  Site 
Visits 

December  6, 1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  and  the  Minerals 
Management  Service  (MMS)  will 
prepare  an  environmental  impact 
statement  (EIS)  that  will  discuss  the 
environmental  impacts  of  the  Buccaneer 
Gas  Pipeline  Project  involving 
construction  and  operation  of  facilities 
by  Buccaneer  Gas  Pipeline  Company. 
L.L.C.  (Buccaneer)  in  Alabama,  the  Gulf 
of  Mexico,  and  Florida.'  These  facilities 
would  consist  of  about  674  miles  of 
various  diameter  pipeline,  75,000 
horsepower  (hp)  of  compression,  14 
metering  and  regulating  (MftR)  stations, 
and  a  hquids  separation  facility.  Due  to 
the  division  of  proposed  facilities 
between  onshore  and  offshore  areas,  the 
FERC  will  focus  on  analysis  of  onshore 
issues.  The  MMS  will  have  primary 
responsibility  for  offshore  analysis  and 
will  coordinate  with  the  Army  Corps  of 
Engineers  regarding  state  waters  review. 
This  EIS  willbe  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity.  The  application  and  other 
supplemental  filings  in  this  docket  are 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 
Clock  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS  "  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
General  information  about  the  MMS  and 
detailed  information  regarding  the  Gulf 
of  Mexico  can  be  accessed  at  the  MMS 
Internet  website  (www.mms.gov). 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 


*  Buccaneer's  application  waa  filed  with  (he 
CommissiDo  on  c5ctober  ZB.  1999.  under  section  7 
of  the  Natural  Gas  Act  and  Pail  157  of  the 
Conunissioo's  regulations. 
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pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

The  FERC  is  the  lead  agency  for  the 
EIS.  The  MMS  is  a  Federal  cooperating 
agency  for  this  project  because  the  MMS 
has  jtirisdiction  by  law  as  well  as 
special  expertise  regarding  the  potential 
environmental  impacts  associated  with 
that  portion  of  the  proposed  pipeline 
that  would  be  installed  on  the  Outer 
Continental  Shelf 

Additionally,  with  this  notice  we  are 
asking  a  number  of  Federal  and  State 
agencies  (see  appendix  2)  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues  to 
cooperate  with  us  in  the  preparation  of 
the  EIS.  These  agencies  may  choose  to 
participate  once  they  have  evaluated  the 
proposal  relative  to  their  agencies' 
responsibilities. 

The  FERC  is  concurrently  issuing  a 
Notice  of  Intent  to  prepare  an  EIS  for  the 
Gulfstream  Project.  Docket  No.  CPOO-6- 
000.  Both  the  Buccaneer  and  Gulfstream 
Projects  share  a  similar  point  of  origin, 
cross  the  Gulf  of  Mexico,  and  reach 
landfall  near  Tampa,  Florida. 
Furthermore,  the  two  projects  could 
potentially  serve  some  of  the  same 
markets  in  Central  Florida,  particularly 
in  Polk  County.  For  these  reasons  we  are 
asking  your  help  on  how  to  evaluate 
these  projects.  We  are  also  soliciting 
comments  on  the  preparation  of  a  single 
EIS  on  both  projects,  or  a  separate  EIS 
on  each  project.  We  will  hold  joint 


scoping  meetings  at  locations  where  we 
believe  there  is  a  reasonable  amoimt  of 
overlap  of  the  potentially  affected 
parties.  Maps  showing  the  proposed 
Buccaneer  Project  are  in  appendix  3  and 
maps  showing  the  location  of  both 
projects  are  included  in  appendix  4. 

Summary  of  the  Proposed  Proiecl 

Buccaneer  proposes  to  construct  and 
operate  a  new  natural  gas  pipeline 
system  with  a  transportation  capacity  of 
approximately  .9  billion  cubic  leet  per 
day  from  the  Mobile  Bay  area  in 
Alabama  to  markets  in  Florida.  The 
State  of  Florida  is  experiencing  a 
substantia]  increase  in  demand  for 
electric  power  that  is  tied  to  the  growth 
of  population  in  the  state.  Specifically. 
Buccaneer  seeks  authority  to  construct 
and  operate  the  following: 

e  About  411.2  miles  of  36-inch- 
diameter  pipeline  from  Mobile  Coimty. 
Alabama,  across  the  Gulf  of  Mexico  to 
a  point  in  Pasco  County.  Florida. 

•  About  121.5  miles  of  36-inch- 
diameter  pipeline  in  Pasco.  Polk. 
Osceola,  and  Orange  Counties." Florida; 

•  About  141.5  miles  of  16-  to  30-inch- 
diameter  laterals  in  Pasco,  Polk.  Hardee, 
Lake,  Osceola.  Orange,  and  Brevard 
Counties.  Florida; 

•  14  M&R  stations  in  Mobile  Cotmty. 
Alabama  and  Pasco.  Polk.  Hardee,  Lake. 
Osceola,  Orange,  and  Brevard  Counties. 
Florida;  and 

•  A  new  75,000  hp  compressor 
station  in  Mobile  County.  Alabama  and 
a  new  Liquids  Separation  Facility  in 
Pasco  County,  Florida. 

The  proposed  facilities  are 
summarized  in  tables  1.  2.  and  3  below. 
The  general  location  of  the  project 
facilities  is  shown  in  appendix  3.  ff  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project 
send  in  your  request  using  the  form  in 
appendix  6. 

Land  Requirements  for  Construction 

Construction  of  onshore  pipeline 
facilities  for  the  Buccaneer  Gas  Pipeline 
Project  would  affect  a  total  of  about 


3.851  acres  of  land  including  3.610 
acres  required  for  pipeline  construction 
and  extra  workspace.  46  acres  for 
construction  of  the  aboveground 
facilities,  and  195  acres  for  contractor. 
mobiUzation,  and  pipe  storage  yards. 
Over  70  consti-uction  access  road 
locations  have  been  identified.  Total 
land  requirements  for  the  onshore 
permanent  right-of-way  would  be  about 
1,628  acres.  The  remaining  2.223  acres 
of  onshore  land  affected  by  construction 
would  be  restored  and  returned  to  its 
former  use. 

Approximately  184  miles  (70  percent) 
of  the  proposed  onshore  pipelines  in 
Florida  would  be  installed  within  or 
adjacent  to  various  existing  utility 
rights-of-way.  Buccaneer  would 
typically  use  a  110-foot-wide 
construction  right-of-way  width  for  the 
36-inch-  and  30-inch-diameter 
pipelines.  In  general,  the  construction 
right-of-way  width  for  the  24-inch  to  16- 
inch-diameter  lateral  pipelines  would 
be  from  100  to  75  feet  in  width. 
Additional  extra  temporaiy  work  areas 
may  be  necessar>'  for  waterbody, 
highway  and  railrt>ad  crossings, 
additional  topsoil  storage,  and  pipe 
storage  and  equipment  yards. 

Following  construction  and 
restoration  of  the  right-of-way  and 
temporary  work  spaces.  Buccaneer 
wotild  generally  retain  a  new  50-foot- 
wide  permanent  easement.  The 
remaining  portion  of  the  construction 
right-of-way  would  be  temporary  and 
returned  to  landowners  for  their  use 
without  restrictions  after  appropriate 
reclamation  efforts  are  successfril. 

Constructing  the  offshore  portion  of 
the  Buccaneer  Gas  Pipeline  Project 
would  affect  about  1 ,825  acres  of  sea 
floor.  Land  requirements  for  operation 
of  the  offshore  permanent  right-of-way 
would  be  about  9.866  acres  (based  on 
MMS-required  200-feet-wide  operation 
right-of-way  width  which  is  greater  than 
the  proposed  construction  right-of-way 
width). 


T/kBLE  1.— Proposed  Mainune  Pipelines  for  the  Buccaneer  Gas  Pipeline  Project 


FadlltyCounty  or  madne  area 


Alabama  Mainline: 

Mobile  County  

OHstiore  

Subtotal  

Gull  of  Mexico  Mainline: 


Mileposts 
twgin-end 


0.00-4.14 
4.14-16.66 


Segment 
lengtti 
(mHes) 


Diameter 
(inches) 


414    3^ 
12.52    36" 


County.  Stale 


Mobile  County 
State  Waters 


^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  tbe  Commission's  Ihlblic 


Reference  and  files  Maintenance  Btanch.  ssa  First 
Street.  NE..  Washington,  DG  20426.  or  call  1202) 
20S-1 371 .  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 


appendices  were  sent  to  all  those  tecetving  this 
notice  in  the  mail. 
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Table  1,— Proposed  mainline  Pipelines  for  the  Buccaneer  Gas  Pipeline  Project— Continued 


Facility/County  or  marine  area 


Mobile  

Pensacota  

Destin  Dome „ 

Apaiachkx)la  

Fkmja  Middle  Grxxmd  . 
Tarpon  Spnngs  


Subtotal  

Fkxida  Mainline: 

Offshore 

Pasco  County  .... 
Pasco  County   ... 

Polk  County  

Osceola  County  . 
Orange  County  .. 


Subtotal 


Total  Mainline 


Mileposts 
t>egir>-erid 


16.66-50.91 
50.91-10501 
105.01-187.13 
187  13-214.79 
214.79-331.63 
331.63-393.43 


393.43-411  12 

411.12-411,21 

0.000-46.24 

0.0O-38.95 

0.00-15.59 

0.00-20.68 


Segment 
lengtti 
(miles) 


34.25 
54.10 
82.12 
27.66 
116.84 
61.80 


376.77 

17.69 
0.09 
46.24 
38.95 
15.59 
20.68 


139.24 


Diameter 
(indies) 


County,  State 


Gulf  of  Mexico. 
Gulf  of  Mexico. 
Gulf  of  Mexico. 
Gulf  of  Mexico. 
Gulf  of  Mexico. 
Gulf  of  Mexico. 

Gulf  of  Mexico. 

State  Waters 
Pasco  County. 
Pasco  County. 
Polk  County 
Osceola  County. 
Orange  County. 

Ftorkla. 


Table  2.— Proposed  Lateral  Pipelines  for  the  Buccaneer  Gas  Pipeline  Project 


Anclote 

Lakeland  Intertxxinect  . 

Tiger  Bay  

Mines 

Polk 

Payne  Creek 


Leesburg  . 


Intercession  City  . 

Cane  Island  

Stanton  

Oleander  


Indian  River  

Cape  Canaveral . 


Total  Laterals  . 


Mileposts 
begiiT-end 


0.0O-0.10 
0.00-0.26 
0.00-37.99 
0.00-2.85 
0.00-1.52 
0,00-14.04 
14.04-14.88 
0.00-9.52 
9.52-46.60 
0.00-0.28 
0.00-0.13 
0.00-0.78 
0.00-19.21 
19.21-25.21 
25.21-34.68 
0.00-0.29 
0.00-1.11 


Length 
(miles) 


0.10 
0.26 

37.99 
2.85 
1.52 

14.04 
0.84 
9.52 

37.08 
0.28 
0.13 
0.78 

19.21 
6.00 
9.47 
0.29 
1.11 


141.47 


Diameter 
(inches) 


16" 
16" 
30" 
20" 
20" 
20" 
20" 
24" 
24" 
16" 
16" 
16" 
30" 
30" 
24" 
18" 
18" 


County,  State 


Pasco  County,  FL. 
Polk  County,  FL 
Polk  County,  FL 
Polk  County,  FL. 
Polk  CiXinty,  FL. 
Polk  County,  FL 
Hardee  County,  FL. 
Polk  County,  FL. 
Lake  County,  FL. 
Osceola  County,  FL 
Osceola  County,  FL. 
Orange  County.  FL. 
Orange  County,  FL. 
Brevard  County,  FL. 
Brevard  County,  FL. 
Brevard  County,  FL. 
Brevard  County,  FL. 


Table  3.— Aboveghouno  Facilities  for  the  Buccaneer  Gas  Pipeline  Project 


Facility 


Compressor  Station  1  

Buccaneer  Meter  Statkm  .,.. 

Liquids  Separatkxi  Facility  . 

Anclote  M&fl 

Lakelarxl  Interconnect  M&R 

Tiger  Bay  M4R , 

Hines  MAR  , 


Mainline/lateral 


Alabama  Mainline  

Alatsama  Mainlir>e 

Pasco  County  Mainline 

Anclote  Lateral 

Lakeland  Interconnect  Lateral 

Tiger  Bay  Lateral  

Hines  Lateral  


Mllepost 

Maximum 

volume 

MMcf/day 

County,  State 

Alabama 

0.00 
0.00 

900 
900 

Mobile  County 
Mobile  County 
Flonda 

0X0 
0.10 
0.26 
37.44 
2.85 

900 
100 
100 
120 
120 

Pasco  County 
Pasco  County 
Polk  County 
Polk  County 
Polk  County 
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Table  3.— Aboveground  Facilities  for  the  Buccaneer  Gas  Pipeune  Project— Continued 


Facility 


Polk  M«R 

Payne  Creek  M4R 

Leesburg  M&R „..,_ 

Intercession  City  M&R „ 

Cane  Islane  M&R  

Stanton  M&R  „ 

Oleander  M&R 

Indian  River  M&R  

Cape  Canaveral  M8R  

MMcf/day  =  Million  cubic  feet  per  day. 
M&R  =  meter  and  regulating  statnn. 


Mainline/lateral 


Milepost 


Polk  Lateral 

Payne  Creek  Lateial 

Leesburg  Lateral 

Intercession  City  Lateral  . 

Cane  Island  Lateral  

Stanton  Lateral  

Oleander  Lateral  

IrxJian  River  Lateral  

Cape  Canaveral  Lateral  . 


-(- 


Maximum 

volume 

MMd/day 


1.52 
14.88 
46.60 
0.28 
0.13 
0.78 
34.68 
0.29 
1.11 


120 
120 
170 

60 
100 

80 
220 

too 

100 


County.  State 


Pdk  County 
Hardee  County 
Lake  County  - 
Osceola  County 
Osceola  County 
Orange  County 
Brevard  County 
Brevard  Ckwnty 
Brevard  County 


The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  prcKess  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  die 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology,  mineral  resources,  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Coastal  and  marine  resources 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  ownership  and  use 

•  Recreation  and  public  interest  areas 

•  Visual  resoinx:es  and  aesthetics 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

•  Socioeconomics 

•  Pipeline  safety 

•  Alternatives 

Our  independent  analysis  of  the 
issues  will  be  in  the  Draft  EIS  which 
will  be  mailed  to  Federal,  state,  and 
local  agencies,  public  interest  groups, 
affected  landowners  and  other 
interested  individuals,  newspapers. 


libraries,  and  the  Commission's  official 
service  list  for  this  proceeding.  A  45-day 
comment  period  will  be  allotted  for 
review  of  the  Draft  EIS.  We  will 
consider  all  comments  on  the  Draft  EIS 
and  revise  the  document,  as  necessary, 
^  before  issuing  a  Final  EIS.  The  Final  EIS 
will  include  our  response  to  each 
comment  received  and  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  to 
approve  the  project. 

To  ensure  that  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  9. 

Currently  Identified  Environmental 
Issues 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project.  FERC  and  MMS  have 
already  identified  a  number  of  issues 
that  we  think  deserve  attention  based  on 
a  preliminary  review  of  the  proposed 
facilities  and  the  enviromnental 
information  provided  by  Buccaneer. 
Some  of  these  issues  are  listed  below. 
This  is  a  preliminar)'  list  of  issues  and 
will  be  changed  based  on  your 
comments  and  our  analysis.  Currently 
identified  environmental  issues  for  the 
Buccaneer  Gas  Pipeline  Project  include: 
— ^Effect  of  construction  on  136 

perermial  waterbody  crossings, 

including  about  39  waterbodies  100 

feet  wide  or  greater: 
— Crossing  six  waterbodies  classified  as 

Outstanding  Florida  Waters: 
— Erosion  control  and  potential  for 

sediment  transport  to  waterbodies  and 

wetlands; 
— Effect  of  construction  on  aquifers  at  or 

near  the  land  surface; 
— Effect  of  construction  on  448  wetland 

crossings,  including  about  129  acres 

of  permanent  alteration  of  wetlands; 
— Clearing  of  about  825  acres  of  forest: 


— Effect  on  wildlife,  fisheries,  and  rare 

plant  habitats,  both  onshore  and 

offshore; 
—Potential  to  affect  58  federally 

endangered  and  threatened  species 

and  116  state-protected  species 

including  the  bald  eagle,  Florida 

scrub  jay.  red-cockaded  woodpecker, 

Atlantic  gulf  sturgeon,  and  West 

Indian  manatee: 
— Effect  on  marine  resources,  including 

subsurface  geology,  live  bottom 

habitat,  seagrass  beds,  and  essential 

fish  habitat: 
— Potential  to  affect  commercial  and 

recreational  boating  operations; 
— Potential  to  affect  military  marine 

training  operations; 
— Potential  for  sinkhole  formation  and 

fiooding; 
— Construction  through  or  along  the 

edge  of  active  or  inactive  surface 

mines; 
— Effect  on  historic  and  prehistoric 

archaeological  sites  and  historic 

structures; 
— hnpact  on  about  206  residences 

potentially  within  50  feet  of  the 

construction  right-of-way; 
— Potential  impact  on  1 1  planned 

residential  areas  and  19 

Developments  of  Regional  Impact: 
— Potential  introduction  and  control  of 

non-native  species; 
— Effect  on  speciality  crops  such  as 

citrus  groves; 
— Effect  on  public  lands  and  special  use 

areas  including  the  Pinellas  County 

Aquatic  Preserve.  Green  Swamp, 

Starkey  Wilderness  Park,  Tasohatchee 

State  Preserve,  and  Brevard  Coastal 

Scrub  Ecosyalem; 
— Effect  on  bird  rbokeries; 
— Visual  effect  of  above  groimd  facilities 

on  surrounding  areas: 
— Effect  on  local  air  quality  and  noise 
environment  as  a  result  of  compressor 
station  operations:  and 
— Combined  effect  of  the  proposed 
project  with  other  protects,  including 
other  natural  gas  pipelines,  which 
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have  been  or  may  be  proposed  in  the 
same  region  and  similar  lime  &ames. 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  diBerence  by 
providing  us  with  our  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commenter.  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 


alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  David  P.  Boergers.  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 


Review  and  Compliance  Branch  n,  PR- 
11.2. 

•  Reference  Docket  No.  CPOO-14- 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  lanuary  21,  2000. 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  the 
FERC  will  conduct  in  the  project  area. 
The  locations  and  times  for  these 
meetings  are  listed  below. 


Schedule  of  Public  Scoping  Meetings  fob  the  Buccaneer  Gas  Pipeline  Project  Environmental  Impact 

Statement 


Oats  and  Tlim 

Location 

Phone 

January  4,  2000:  7:00  p.tn 

Mobile  Convention  Center.  1  South  Water  Street.  Mobile 

Alabama^ 

334-208-2128 

January  5,  2000:  7:00  p.m „ „ 

Clarion  Hotel,  5316  U.S.  Highway  19.  New  Port  RicHey 

FlorKja  

727-847-9005 

January  11.  2000:  7:00  p.m 

January  12,  2000;  7:00  p.m .„     „.._..„. 

January  13,  2000;  7:00  p.m 

Rorida  Depl.  of  Agriculture  and  Consumer  Senrices.  The 
Florida  Room,  500  3rd  Street,  NW,  Winter  Haven.  Florida'. 

Holiday  Inn.  2145  E.  Irto  Bronson  Memorial  Hv»y.  Kissimmee, 
Florida. 

City  of  Tltusville  Council  Chambefs,  55  Soiilti  Washington 
Avenue,  Tltusville,  Florida. 

863-291-5820 
407-846-4646 
321-383-5774 

The  public  meetings  are  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  comments  on  the  proposed 
project.  Prior  to  the  start  of  the 
meetings,  company  representatives  will 
be  available  to  informally  discuss  the 
project.  At  7:00  p.m.  each  company  will 
provide  a  summary  discussion  of  the 
project  (about  10  minutes  each).  Then 
the  comment  period  will  begin. 
Interested  groups  and  individuals  are 
encouraged  to  attend  the  meetings  and 
to  present  comments  on  the 
environmental  issues  they  believe 
should  be  addressed  in  the  Draft  EIS.  A 
transcript  of  each  meeting  will  be  made 
so  that  your  comments  will  be 
accurately  recorded. 

On  the  dates  of  the  meetings,  our  staff 
will  also  be  visiting  some  project  areas. 
Anyone  interested  in  participating  in  a 
site  visit  may  contact  the  Commission's 
Office  of  External  Affairs  identified  at 
the  end  of  appendix  1  of  this  notice  for 
more  details  and  must  provide  their 
own  transportation. 

Becoming  an  Interrenor 

in  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
intervenors  play  a  more  formal  role  in 


'  Scoping  meetings  at  Mobile.  Alatnma  and 
Winter  Haven  Florida  would  Involve  loint  meetings 
For  the  Buccaneer  and  Gulbtream  Projects. 


the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Conmiission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  ail 
other  parties  on  the  Commission's 
service  list  for  this  prtx:eeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)(see  appendix  5).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Enviroiunental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  As  details  of  the  project 
become  established,  representatives  of 


Buccaneer  Gas  Pipeline  Project  may  also 
separately  contact  landowners, 
communities,  and  public  agencies 
concerning  project  matters,  including 
acquisition  of  permits  and  rights-of-way. 

All  commenters  will  be  retained  on 
our  mailing  list.  If  you  do  not  want  to 
send  comments  at  this  time  but  still 
want  to  keep  informed  and  receive 
copies  of  the  Draft  and  Final  EISs,  you 
must  return  the  Information  Request 
(appendix  6).  If  you  do  not  send 
comments  or  return  the  Information 
Request,  you  will  be  taken  off  the 
mailing  list. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  external  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  niunber.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides-access 
to  the  texts  of  formal  dociunents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"OPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
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CIPS  helpline  can  be  reached  at  (202) 

208-2474. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  99-32007  Filed  12-9-99;  8:45  araj 

nuMQ  cooc  sm-m-it 


DEPARTMEhn-  OF  ENERGY 

Federal  Energy  Commission 

Gulfstream  Natural  Gas  System,  LLC. 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Guttstream  Pipeline 
Project,  Request  tor  comments  on 
Environmental  Issues,  and  Notice  of 
Public  Scoping  Meetings  and  Site  VIsH 

December  6,  1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  and  the  Minerals 
Management  Service  (MMS)  will 
prepare  an  environmental  impact 
statement  (EIS)  that  will  discuss  the 
environmental  impacts  of  the 
Gulfstream  Pipeline  Project  involving 
construction  and  operation  of  facilities 
by  Gulfstream  Natural  Gas  System, 
L.L.C.  (Gulfstream)  in  Alabama, 
Mississippi,  the  Gulf  of  Mexico,  and 
Florida.'  These  facilities  would  consist 
of  about  744  miles  of  various  diameter 
pipeline,  120,000  horsepower  (hp)  of 
compression,  a  pressiue  regulating 
station,  20  meter  stations,  3  manifold 
stations,  5  take-off  stations,  25  mainline 
valve  sites,  and  1 7  pig  launchers  or 
receivers.  This  EIS  wUl  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity.  Due  to  the  division  of 
proposed  facilities  between  onshore  and 
offshore  areas,  the  FERC  will  focus  on 
analysis  on  onshore  issues.  The  MMS 
will  have  primary  responsibility  for 
offshore  analysis  and  will  coordinate 
with  the  Army  Corps  of  Engineers 
regarding  state  waters  review.  The 
application  and  other  supplemental 
filings  in  this  docket  are  available  for 
viewing  on  the  FERC  Internet  website 
(Mrww.ferc.fed.us).  CUck  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions. 
Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 


>GuUEUeain's  application  was  filed  with  tlie 
Commission  on  IDctober  15,  1999.  under  SecKon  7 
ofthe  Natural  Gas  Act  and  Part  157oft)ie 
Commission's  regulations. 


CIPS  menu,  and  follow  the  instructions. 
General  information  about  the  MMS  and 
detailed  information  regarding  the  Gulf 
of  Mexico  can  bo  accessed  at  die  MMS 
Internet  website  (www.mms.gov). 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approve  ty  the 
Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1  .^ 

The  FERC  is  the  lead  agency  and  the 
MMS  is  a  federal  cooperating  agency  for 
this  project  because  the  MMS  has 
jurisdicrtion  by  law  as  well  as  special 
expertise  regarding  the  potential 
environmental  impacts  associated  with 
the  portion  of  the  proposed  pipeline 
that  would  be  installed  on  the  Outer 
Continental  Shelf. 

Additionally,  with  this  notice  we  are 
asking  a  niunber  of  Federal  and  state 
agencies  (see  appendix  2)  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues  to 
cooperate  with  us  in  the  preparation  of 
the  EIS.  These  agencies  may  choose  to 
participate  once  they  have  evaluated  the 
proposal  relative  to  their  agencies' 
responsiUlities. 

■The  FERC  is  concurrently  issuing  a 
Notice  of  Intent  to  prepare  an  EIS  for  the 
Buccaneer  Project,  Docket  No.  CPOO- 
14-000.  The  gulfstream  and  Buccaneer 
Projects  share  a  similar  point  of  origin, 
cross  the  Gulf  of  Mexico,  and  reach 
landfall  near  Tampa.  Florida. 
Furthermore,  the  two  projects  could 
potentially  serve  some  of  the  same 
markets  in  central  Florida,  particularly 
in  Polk  Ckianty.  For  these  reasons  we  are 
asking  your  help  on  how  to  evaluate 
these  projects.  We  are  soliciting 
comments  on  whether  to  prepare  a 
single  EIS  for  both  projects,  or  a  separate 
EIS  for  each  project.  We  will  hold  joint 
scoping  meetings  at  l(3cations  where  we 


•  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  RcgiMir.  Copies  are 
available  on  the  Conunission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Refenmce  and  Files  Maintenance  Blench.  888  Firi 
Street  N.E..  Washington,  D.C  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
lefer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  leceiviiig  this 
notice  in  the  nuit. 


believe  there  is  a  reasonable  amount  of 
overlap  of  the  potentially  affected 
parties.  Maps  showing  the  proposed 
Gulfstream  project  are  in  appendix  3 
and  maps  showing  the  locations  of  both 
projects  are  included  in  appendix  4. 

Summary  ofthe  Proposed  Proiect 

Gulfstream 's  proposed  project  would 
transport  to  Florida  up  to  1.13  billion 
cubic  feet  per  day  of  natural  gas  from 
sources  in  Alabama  and  Mississippi. 
The  State  of  Florida  is  experiencing  a 
substantial  increase  in  demand  for 
electric  power  that  is  tied  to  the  growth 
of  population  in  the  state. 

■The  proposed  Gulfstream  project 
would  traverse  southeast  Mississippi 
and  southwest  Alabama,  the  Gulf  of 
Mexico,  and  Florida.  The  natural  gas 
supply  line  would  originate  at  a  supply 
meter  station  in  lackson  Coimty. 
Mississippi.  Gulfstream  seeks  authority 
to  cnnstruct  and  operate  the  following: 

•  About  11.5  miles  of  36-diameter 
pipeline  in  Jackson  CZoimty  and  in 
offshore  waters  of  Mississippi: 

•  About  37.6  miles  of  36-inch- 
diameter  pipeline  in  Mobile  County  and 
in  offshore  waters  of  Alabama; 

•  About  378.2  miles  of  36-inch- 
diameter  pipeline  in  federal  waters  of 
the  Gulf  of  Mexico  and  24.4  miles  of  36- 
inch-diameter  pipeline  in  waters  of  the 
State  of  Florida: 

e  About  52.7  miles  of  36-incfa- 
diameter  pipeline  in  Manatee,  Hardee, 
and  Polk  Counties.  Florida; 

e  About  122.8  miles  of  30-inch- 
diameter  pipeline  in  Hardee.  Highlands, 
Martin,  Okeechobee,  and  Polk  Counties. 
Florida,  and  about  101.0  miles  of  24- 
inch-diameter  pipeline  in  Hardee.  Polk, 
Osceola,  Martin,  St.  Lucie,  and  Palm 
Beach  Counties,  Florida: 

•  About  15.8  miles  of  16-inch- 
diameter  sublateral  pipeline  in  Hardee 
and  Polk  Counties,  Florida; 

•  20  metering  stations  in  Jackson 
county,  Mississippi,  Mobile  County, 
Alabama  and  Hardee,  Highlands, 
Okeechobee,  St.  Lucie.  Palm  Beach,  and 
Polk  Counties.  Florida; 

•  A  120.000-horsepower  compressor 
station  in  Mobile  County,  Alabama;  and 

•  Pig  launching  and/or  receiving 
facilities,  a  pressure  regulator  station, 
and  25  mainline  valves  at  various 
locations. 

Overall,  the  Gulfstream  project  would 
consist  of  approximately  744  miles  of 
new  pipeline.  See  tables  1  and  2  for  a 
listing  of  project  facilities.  The  general 
location  of  the  project  facilities  is  shovra 
in  appendix  3.  If  you  are  interested  in 
obtaining  detailed  maps  of  a  specific 
portion  of  the  project  send  in  your 
request  using  the  form  in  appendix  6. 
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Land  Requirements  for  Construction 

Construction  of  the  onshore  portion  of 
the  Gulfstream  Pipeline  Project  would 
affect  a  total  of  about  4.922  acres  of  land 
including  4.843  acres  required  for 
pipeline  construction,  extra  workspace, 
contractor,  pipe  storage,  and  warehouse 
yards  and  79  acres  for  construction  of 
the  aboveground  facilities.  Total  land 
requirements  for  the  permanent  right-of- 
way  would  be  about  1.811  acres.  An 
additional  44  acres  for  the  operation  of 
the  new  aboveground  facilities  would  be 
required.  The  remaining  3.067  acres  of 
land  affected  by  construction  would  be 
restored  and  allowed  to  revert  to  its 
former  use.  The  o&shore  portion  of  the 


Gulfstream  Pipeline  Project  affect  a  total 
of  about  9.169  acres  of  Federal  waters 
and  1.423  acres  of  state  waters  during 
construction  and  operation. 

Approximately  235  miles  {77  percent) 
of  the  new  onshore  pipeline  would  be 
installed  parallel  to  various  existing 
utility  rights-of-way.  Gulfstream  would 
typically  use  a  llO^foot-wide 
construction  right-of-way  width  for  30- 
inch-  and  36- inch-diameter  pipeline,  a 
95-foot-wide  construction  right-of-way 
width  for  24-inch-diameter  pipeline  and 
an  80-foot-wide  construction  right-of- 
way  width  for  16-inch-diameter 
pipeline.  Additional  extra  temporary 
work  areas  may  be  necessary  for  water 
body,  highway  and  railroad  crossings, 


additional  topsoil  storage,  and  pipe 
storage  and  equipment  yards. 
Following  construction  and 
restoration  of  the  right-of-way  and 
temporary  work  spaces,  Gulfstream 
would  retain  a  new  50-foot-wide 
permanent  easement  for  24-inch-to  36- 
inch-diameter  pipeline,  an  75-foot-wide 
permanent  easement  for  dual  36-inch- 
diameter  pipelines,  and  a  new  30-foot- 
wide  permanent  easement  for  16-inch- 
diameter  pipeline.  The  remaining 
portion  of  the  construction  right-of-way 
would  be  temporary  and  returned  to 
landowners  for  their  use  without 
restrictions  after  appropriate 
reclamation  efforts  are  successful. 


Table  1  .—Proposed  Pipeline  Facilities  for  the  Gulfstream  Pipeline  Project 

State 

County 

Pipeline 
line  No. 

Diameter 

(inches) 

Mileposts 

Length, 
(miles) 

Begin 

End 

Mississippi 

060 
060 

36 
36 

0.0 
5.4 

5.4 

11.5 

Offshore 

Total 

Mobile 

Offshore 

Alabama 

060 
010 
040 
100 
200 
60/200 
200 

36 
24 
36 
36 
38 
36 
36 

22.9 
0.0 
0.0 
0.0 
0.0 

11.5 
3.8 

26.7 
0.1 
0.2 
1.5 
3.8 
22.9 
20.5 

3.8 
0.1 
0.2 
1.5 
3.8 
11.5 
■     16.7 

Tola! 

37  6 

OfntlOfa  

Offshore.  Hillsborough 

Manatee 

Manatee 



Federal 

200 

36 

20.5 

398.7 

378.2 

Total 

378  2 

Ftonda 

200 
200 
300 
300 
310 
320 
330 
500 
500 
500 
600 
700 
500 
450 
700 
710 
300 
310 
330 
400 
450 
410 
430 
440 
500 
600 

36 
36 
36 
36 
16 
16 
24 
30 
30 
30 
24 
24 
30 
24 
24 
24 
36 
16 
24 
30 
24 
16 
16 
16 
30 
24 

398.7 

423.0 

0.0 

28.1 

0.6 

0.0 

0.0 

0.5 

17.7 

87.9 

00 

00 

56.9 

223 

14.5 

0.0 

44.3 

0.0 

2.1 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

6.5 

432.0 

429.5 

28.1 

44.3 

0.7 

0.9 

2.1 

17.7 

56.9 

88.9 

6.5 

14.5 

87.9 

26.0 

37.8 

6.4 

45.9 

0.6 

9.1 

33.2 

22.3 

6.2 

1.1 

6.9 

0.5 

22.1 

24.4 
6.5 
28.4 
16.0 
0.1 
0.9 

Hardee _ „ 

Hardee 

Hardee 

Haidee 

Hardee 

Highlands 

Martin 

Martin 

Martin „.. 

17.2 

39.5 

1.8 

6.4 

Okeechobee  

Oscaoto „ 

Palm  Beach   

30.4 

3.6 

23  4 

Palm  Beach  _ 

Polk „ 

Polk 

Polk 

Polk 

Polk 

Polk 

Polk 

6.3 
1.8 
0.6 
7.0 
33.4 
22.3 
6.1 
1  2 

Polk 

6.9 
0.5 
15.6 

Polk 

St.  LuciB 

Total 

Project  Total  

744.0 

» Mileage  based  on  actual  lengths  determined  in  the  field.  Distances  between  mileposts  vary. 
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Table  2.— Summary  of  Aboveground  Facilities  for  the  Gulfstream  Pipeune  Project 


state 


Mississippi 
Alabama  ..... 


Florida  . 


County 


Jackson  . 
Mobile  ... 


Highlands 


Facility' 


Station  055  . 
MLV  060-1 
Station  100  . 


Federal. 
Federal. 
Manatee 

Hat<dee  . 


Okeechotjee 
Martin 

St  Lucie 

Palm  Beach 

Po* 


MLV  70O-1 
Station  600  . 
MLV  600-1 
Station  700  . 


Station  710  . 
MLV  700-2 
Station  330  . 
Station  410  . 
Station  415  . 
Station  430  . 
Station  435  .. 
Station  440  .. 
Station  445  .. 
Station  455  . 
Statton  300  .. 


Station  400  . 


StatkMi  325  . 

Station  405  . 

Station  425 

MLV  400-1 
MLV  400-2 
MLV  400-3 
MLV  400-4  . 
MLV  450-1   . 
MLV  450-2  . 


Statkin005. 
Station  035  . 
Station  015  . 
Station  050  . 
MLV  060-2 
MLV  200-1  , 
MLV  200-2  , 
MLV  200-3  . 
Station  200  .. 

MLV  200-4  . 
MLV  300-1  . 
Station  310  .. 
Station  320  .. 
Station  305  .. 

Station  315  .. 

MLV  300-2  . 
MLV  300-3  . 
Station  515  .. 
MLV  500-1  . 
MLV  500-2  . 
MLV  500-3  . 
MLV  500-4  . 
MLV  500-5  . 
Station  505  .. 
MLV  500-6  ., 
MLV  500-7  .. 
Station  500  ... 


Line  No. 


Approxi- 
mate 
milepost 


060 

0.0 

060 

5.4 

1O0 

1.5 

060 

26.7 

2O0 

0.0 

01 0 

0.0 

040 

0.0 

100 

0.0 

100 

0.0 

060 

23.7 

200 

3.8 

200 

57.3 

200 

371.3 

200 

429.5 

300 

0.0 

200 

424.4 

300 

13.6 

310 

0.7 

320 

09 

300 

36.6 

330 

0.0 

330 

1.2 

320 

0.0 

300 

28.8 

300 

36.6 

500 

37.7 

500 

20.0 

500 

27.5 

500 

34.0 

500 

37.7 

500 

52.1 

500 

81.6 

500 

71.7 

500 

81.6 

500 

88.9 

700 

OO 

600 

0.0 

700 

11.9 

600 

22.1 

600 

11.0 

700 

37.8 

710 

0.0 

710 

6.4 

700 

24.5 

330 

9.1 

410 

6.2 

410 

2.4 

430 

1.1 

400 

12.4 

440 

6.9 

400 

21.9 

450 

18.1 

300 

45.9 

400 

OO 

500  . 

00 

400, 

33.2 

440 

0.0 

450 

0.0 

330 

a.1 

310 

0.0 

400 

7.0 

410 

0.0 

400 

29.1 

430 

OO 

400 

7.0 

400 

16.0 

400 

21.9 

400 

29.1 

450 

6.8 

"450 

18.1 

Oescnptkxi" 


36"  PlTMeters. 

36"  MLV. 

36"  PL/36"  PR^ompres- 


Meiers. 


36*  MLV 
36"  MLV 

36"  MLV/Subsea  Valve 
36"  MLV/Subsea  Valve 
36"  PLfi36"  PR/Pressure. 

36"  MLV. 
36"  MLV 
Meters'Heater. 
Meters/Heater. 
24"  PLOTe  Ins. 

Side  Value  Omy/Tie  Ins 

36"  MLV. 

36"  MLV  in  Statkxi  305. 

Meters/Tie  Ins/Healef. 

30"  MLV. 

30"  MLV. 

30"  MLV 

30"  MLV  in  Station  515. 

30"  MLV 

Meters^ie  lr»s. 

30"  MLV 

30"  MLV  in  Station  505. 

24"  &  24"  PIJ30". 


24"  MLV. 

24"  PfVMeters. 

24"  MLV 

24"  PR/24"  PLTie. 

24"  PR/Heater/Meters. 
24"  MLV. 

24"  PR/Meters/Heater 
16"  PR/MetersHeater 
Meters/Tie  Ins/Heater 
16"  PR/Meiers/Heater 
Meters/Tie  Ins/Heater 
16"  PR/Meler&Woater 
Meters/Tie  Ins/Heater. 
Meters/Tie  Ins/Heater. 
30"  &  30"  PLOe". 

16"»24"PU30". 

SWe  Valve  Only/Tie  Ins. 

"t6"  PLfTie  Ins. 

16"  PUTie  Ins. 

30"  MLV  in  Statkxi  405. 

30"  MLV. 

30"  MLV  in  Station  445. 

30"  MLV  in  Station  425. 

24"  MLV. 

24"  MLVin  Statkxi  455. 
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Table  2.— Summary  of  Aboveground  Facilities  for  the  Gulfstream  Pipeline  Project— Continued 

stale 

County 

Facility 

UneNo. 

Approxi- 
mate 
milepost 

Description" 

Station  450 

450 

26.0 

24"  PR/Meters/H  eater 



■MLV-Mainline  Va^e. 

"  PL=Pig  Launctier.  PR=Ptg  Receiver. 


The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology,  mineral  resources,  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Coastal  and  marine  resources 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  ownership  and  land  use 

•  Recreation  and  public  interest  areas 

•  Visual  resources  and  aesthetics 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

•  Socioeconomics 

•  Pipeline  safety 

•  Alternatives 

Our  independent  analysis  of  the 
issues  will  be  in  the  Draft  EIS  which 
will  be  mailed  to  Federal,  state,  and 
local  agencies,  public  interest  groups, 
affected  landowners  and  other 
interested  individuals,  newspapers, 
libraries,  and  the  Commission's  official 
service  list  for  this  proceeding.  A  45-day 
comment  period  will  be  allotted  for 
review  of  the  Draft  EIS.  We  will 
consider  all  comments  on  the  Draft  EIS 
and  revise  the  document,  as  necessary, 
before  issuing  a  Final  EIS.  The  Final  EIS 
will  include  our  response  to  each 


comment  received  and  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  to 
approve  the  project. 

To  ensure  that  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  10. 

Currently  Identified  Environmental 
Issues 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project.  The  FERC  and  MMS 
have  already  identified  a  number  of 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Gulfstream.  Some  of  these  issues  are 
listed  below.  This  is  a  preliminary  list 
of  issues  and  may  be  changed  based  on 
your  comments  and  our  analysis. 
Currently  identified  environmental 
issues  for  the  Gulfstream  Pipeline 
Project  include: 

— Construction  and  operational  impacts 
on  sea  grasses,  mangroves,  live  bottom 
habitat,  and  organism  migration  in 
Tampa  Bay: 
— ^Potential  impacts  associated  with 
directional  drilling,  dredging,  jetting, 
rock  berm  construction  methods,  and 
routing  alternatives  in  Tampa  Bay; 
— Impact  on  about  77  residences 
potentially  within  SO  feet  of  the 
construction  right-of-way; 
— Effect  on  landowners  and  future  land 

use; 
— Consistency  with  local  land  use  plans 
and  zoning  including  effect  on  future 
planned  development  areas  such  as 
Developments  of  Regional  Impact, 
Interstate  4  expansion.  Highway  570 
development.  Port  Manatee 
development,  and  Saddle  Creek  Road 
expansion; 
— Construction  through  or  along  the 
edge  of  active  phosphate  surface 
mines: 
— Potential  for  sinkhole  formation; 
— Effect  of  construction  on  the  Gulf  of 
Mexico.  Mississippi  Sound,  and  on 
231  perennial  waterbody  crossings, 
including  8  waterbodies  100  feet  wide 
or  gieater; 


— ^Erosion  control  and  potential  for 
sediment  transport  to  waterbodies  and 
wetlands; 

— Effect  of  construction  on  groundwater 
and  surface  water  supplies: 

— Effect  of  construction  on  516  wetland 
crossings,  including  about  99  acres  of 
permanent  alteration  of  wetlands: 

— Clearing  of  about  272  acres  of  upland 
forest  and  217  acres  of  forested 
wetlands; 

— Effect  on  sensitive  areas  and  habitats 
of  concern  including  Terra  Ceia. 
Green  Swamp.  Lake  Wales  Ridge 
Ecosystem,  iCissimmee  River.  Trail 
Ridge,  Barley  Barber  Swamp,  and 
Dupuis  Reserve; 

— Potential  introduction  and  control  of 
non-native  species; 

— Effect  on  specialty  crops  such  as 
citrus  groves  and  sugar  cane; 

^-Compatibility  with  me  ongoing  and 
proposed  restoration  projects  along 
the  Kissimmee  River; 

— Effect  on  wildlife,  fisheries  including 
essential  fish  habitat,  and  rare  plant 
habitats; 

— Impacts  on  58  federally  endangered 
and  threatened  species  including  the 
Florida  panther,  Louisiana  black  bear. 
West  Indian  manatee.  American 
alligator,  bald  eagle,  red-cockaded 
woodpecker,  and  Atlantic  gulf 
sturgeon; 

— Effect  on  historic  and  prehistoric 
archeological  sites  and  historic 
structtues; 

— Effect  on  public  lands  and  special  use 
areas  including  Terra  Ceia,  Little 
Manatee  River  Watershed,  the  Beker 
property  (potential  State  preserve), 
Duette  Regional  Park,  Peace  River 
Watershed/Peace  River,  Charlie  Creek 
Watershed,  Tenoroc  Fish  Management 
Area,  Green  Swamp  Area  of  Critical 
Concern,  Arbuckle  Creek.  Kissimmee 
River/COE  Restoration  Project 
Boundary.  Trail  Ridge.  Barley  Barber 
Swamp.  Dupuis  Reserve.  Everglades 
Agricultural  Area,  the  Florida 
National  Scenic  Trail,  and  the  Sun  N' 
Lakes  Preserve.  Silver  Lake  Site,  and 
Carter  Creek  Conservation  and 
Recreation  Lands  (CARL)  Property; 

— Visual  effect  of  aboveground  facilities 
on  surrounding  areas; 

— Effect  on  local  air  quality  and  noise 
environment  as  a  result  of  compressor 
station  operations;  and 
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— Combined  effect  of  the  proposed 
project  with  other  projects,  including 
other  natural  gas  pipelines,  which 
have  been  or  may  be  proposed  in  the 
same  region  and  similar  time  frames. 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project 
By  becoming  a  commenlor,  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 


environmental  effects  of  (he  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefiilly  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426. 


Schedule  of  Public  Scoping  Meetings  for  the  Gulfstream  Pipeline 

Statement 


•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch.  PR- 
11.2. 

•  Reference  Docket  No.  CPO(V-6-000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  January  21,  2000. 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  the 
FERC  will  conduct  in  the  project  area. 
The  locations  and  times  for  these 
meetings  are  listed  below. 

Project  Environmental  Impact 


Date  and  time 


January  4.  2000;  7  p,m.  . 
January  6,  2000;  7  p.ni.  . 
January  1 1 ,  2000;  7  p.m. 
January  12.  2000;  7  p.m. 
January  13.  2000;  7  p.m. 


Location 


Mobile  Convention  Center,'  1  Sout^  Watef  Street,  Mobile. 
Alabama. 

Manatee  High  School.  One  Hunicane  Lane.  Brademon  Flor- 
ida. 

Florida  Dept  ot  Agnculture.  and  Consumer  Senncss,  The 
Florida  Room.  500  3nJ  Si.  NW,  Winter  Haven.  Florida' 

Indiantown  Civic  Center,  15675  S.W  Osceola  Street, 
lixlianlown,  Florida. 

Sebrtng  High  School,  3514  Konilwonh  Bouievarxi,  Sebring, 
Flonda. 


Phone 


(334)  208-2128 
(941)714-7300 
(863)  291-5820 
(561)  597-6222 
(863)  471-5500 


'  Scoping  meetings  at  Mobile.  Alabama,  and  Wtffler  Haven.  Flonda  vrouW  involvB  joint  meetings  for  the  Buccaneer  and  GuHstmam  Proiacts. 


The  public  meetings  are  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  comments  on  the  proposed 
project.  Prior  to  the  start  of  the 
meetings,  company  representatives  will 
be  available  to  informally  discuss  the 
project.  At  7:00  p.m.  each  company  will 
provide  a  summary  discussion  of  the 
project  (about  10  minutes  each).  Then 
the  comment  period  will  begin. 
Interested  groups  and  individuals  are 
encouraged  to  attend  the  meetings  and 
to  present  comments  on  the 
environmental  issues  they  believe 
should  be  addressed  in  the  Draft  EIS.  A 
transcript  of  each  meeting  will  be  made 
so  that  your  comments  will  be 
accurately  recorded. 

On  the  dates  of  the  meetings,  the  staff 
will  also  be  visiting  some  project  areas. 
Anyone  interested  in  participating  in  a 
site  visit  may  contact  the  Commission's 
Office  of  External  Affairs  identified  at 
the  end  of  appendix  1  of  this  notice  for 
more  details  and  must  provide  their 
own  transportation. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor  ". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 


copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  5).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interveners  must  show  good  cause, 
as  required  by  section  385.214(b)(3), 
why  this  tinie  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

EnTironroental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  As  details  of  the  project 
become  established,  representatives  of 


Gulfstream  may  also  separately  contact 
landowners,  communities,  and  public 
agencies  concerning  project  matters, 
including  acquisition  of  permits  and 
rights-of-way. 

All  commenters  will  be  retained  on 
our  mailing  list.  If  you  do  not  want  to 
send  comments  at  this  time  but  still 
want  to  keep  informed  and  receive 
copies  of  the  Draft  and  Final  EISs.  you 
must  return  the  Information  Request 
(appendix  6).  If  you  do  not  send 
comments  or  return  the  Information 
Request,  you  will  be  taken  off  the 
mauinp  list. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  CUck  on  the 
"RIMS"  link,  select  "Docket  #"  from  the 
RIMS  Menu,  and  follow  the 
instructions.  For  assi.stance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202)  S08-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"OPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
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CIPS  helpline  can  be  reached  at  (202) 

208-2474. 

David  P.  Boergsra, 

IFR  Doc  99-32U08  Filed  12-9-99:  8:43  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  (or  Filing:  Requesting 
Interventions  and  Protests: 
Establishing  Procedural  Schedule  and 
Final  Amendment  Deadline: 
Requesting  Comments,  Final  Terms 
and  Conditions.  Recommendations 
and  Prescriptions:  Requesting  Reply 
Comments 

December  6,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission-  An  Applicant- 
Prepared  Environmental  Assessment 
(AFEA)  for  the  Upper  Menominee  River 
Basin  Projects  which  includes  the 
project  below,  has  been  filed  with  the 
Commission.  Both  documents  are 
available  for  public  inspection. 

a.  Type  of  Application:  Subsequent 

b.  Project  No.:  2072-008. 

c.  Dxjte  filed:  October  1.  1999. 

d.  Applicant:  Wisconsin  Electric 
Power  Company  (WE). 

e.  Name  of  Project:  Lower  Paint 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Paint  River,  near  Crystal  Falls,  in 
Iron  County,  Michigan.  The  project 
would  not  utilize  any  Federal  lands  or 
fiaciUties. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Rita  L. 
Hayen,  P.E.,  Wisconsin  Electric  Power 
Company.  231  West  Michigan  Street. 
P  O.  Box  2046.  Milwaukee.  Wl  53201- 
2046. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Leppert-Slack.  E-mail  address 
patricia.leppertslack@ferc.fed.us,  or 
telephone  (202)  219-2767. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary',  Federal  EnergT,' 
Regulatory  Commission,  888  First  St. 
NE,  Washington,  IX:  20426. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervenor  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
On  March  25,  1996,  the  Director.  Office 
of  Hydropower  Licensing,  approved 
WE's  use  of  the  Alternative  Licensing 
Process.  Scoping,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  as  amended,  for  the  project  was 
conducted  through  scoping  documents 
issued  in  July  1996  and  January  1997, 
and  in  public  scoping  meetings  on 
September  16  and  1 7, 1996.  The  draft 
license  application  and  APEA  were 
distributed  by  the  applicant  for 
comment  on  October  20, 1998. 

The  Conunission  staff  has  reviewed 
the  license  application  and  APEA  and 
has  determined  that  the  application  is 
acceptable  for  processing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment.  Comments, 
as  indicated  above,  are  being  requested 
from  interested  parties  The  applicant 
will  have  45  days  following  the  end  of 
this  period  to  respond  to  those 
comments,  or  may  elect  to  seek  a  waiver 
of  this  deadline. 

I.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  A  128-foot- 
long,  6-foot-high  left  earth  embankment; 
(2)  a  101-foot-long  concrete  gated 
spillway  with  three  27-foot-long  by  15- 
foot-high  Taintor  Gates;  (3)  a  150-foot- 
long,  2S-fool-high  uncontrolled  concrete 
gravity  spillway;  (4)  a  316-foot-long,  17- 
foot-high  right  earth  embankment:  (5)  an 
impoundment  with  a  340-acre  surface 
area  at  normal  full  poo)  elevation 
1,285.5  feet  National  Geodetic  Vertical 
Datum:  (6)  a  1.4-mile-long,  89-foot-wide, 
1 ,7(X)  cubic  feet  per  second  capacit)' 
diversion  canal;  (7)  a  powerhouse 
containing  a  single  generating  unit  rated 
at  100  kilowatts:  and  (8)  appurtenant 
facilities. 

The  Lower  Paint  diversion  canal 
diverts  water  from  the  Paint  River <o  the 
reservoir  of  WE's  Pea^-y  Falls  Project, 
located  on  the  Michigamme  River. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 


viewed  on  the  web  at  www.feic.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Protests  or  Motions  to  Intervene— 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  rules  of  Practice 
and  Procedures.  18  CFR  385.210, 
385.211,  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application  and  APEA. 

o.  Filing  and  Service  of  Responsive 
Documents — The  Commission  is 
requesting  comments, 
recommendations,  terms  and 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  4.34(b)  of  the  regulations,  that 
all  comments,  recommendations,  terms 
and  conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  e.xtraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

p.  All  filings  must:  (1)  bear  in  all 
capital  letters  the  title  "PROTEST." 
"MOTION  TO  INTERVENE," 
"COMMENTS," 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS," 
"PRESCRIPTIONS, "  or  '"REPLY 
COMMENTS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
complv  with  the  requirements  of  18  CFR 
385.2(>01  through  385.2005.  All 
comments,  recommendations,  ierms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bj.  Agencies  may  obtain 
copies  of  the  application  and  APEA 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
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Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director,  Division  of  Licensing  and 
Compliance.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
David  P.  Boergera. 
Secretory. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  for  Rling;  Requesting 
Interventions  and  Protests; 
Establishing  Procedural  Schedule  and 
Final  Amendment  Deadline: 
Requesting  Comments.  Final  Terms 
and  Conditions,  Recommendattons 
and  Prescriptions;  Requesting  Reply 
Comments 

Decemtier  6.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission.  An  Applicant- 
Prepared  Enviroimiental  Assessment 
(APEA)  for  the  Upper  Menominee  River 
Basin  Projects,  which  includes  the 
project  below,  has  been  filed  with  the 
Commission.  Both  documents  are 
available  for  public  irupection. 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  1980-009. 

c.  Date  filed:  February  27,  1999.' 

d.  Applicant:  Wisconsin  Electric 
Power  Company  (WE). 

e.  Name  of  Project:  Big  Quinnesec 
Falls  Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Menominee  River,  near  Niagara  in 
Florence  and  Marinette  Counties, 
Wisconsin  and  Dickinson  County, 
Michigan.  The  project  would  not  utilize 
any  Federal  lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Rita  L. 
Hayen.  P.E.,  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street. 


'  WUcoDsin  Electric  requested  ttut  the  Big 
Qiunnesec  Pro(ect  t)e  included  in  tile  AJtemative 
Licensing  Pnjcms  for  llie  Upper  Menotninee  River 
B«sin  Projects.  The  Commission  approved  the 
request. 


P.O.  Box  2046,  Milwaukee,  Wl  53201- 
2046. 

i.  FEBC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Leppert-Slack,  E-mail  address 
patritria.leppertslackeferc.fed.us,  or 
telephone  (202)  219-2767. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  fi"om  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  fil^  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First  St. 
N.E..  Washington.  DC  20426. 

The  Commission's  Rules  of  l*ractice 
and  Procedure  require  all  intervenors 
filing  dtxmments  with  the  Commission 
to  serve  a  copy  of  that  d(x;iunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  doctiments  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agentry,  the 
intervenor  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
On  March  25. 1996,  the  Director.  Office 
of  Hydropower  Licensing,  approved 
WE's  use  of  the  Alternative  Licensing 
Process.  Scoping,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  as  amended,  for  the  project  was 
conducted  through  scoping  dociunents 
issued  in  July  1996  and  January  1997, 
and  in  public  scoping  meetings  on 
September  16  and  17, 1996.  The  APEA 
was  distributed  by  the  applicant  for 
comment  on  October  20.  1998. 

The  Commission  staff  has  reviewed 
the  license  application  and  APEA  and 
has  determined  that  the  application  is 
acceptable  for  processing  and  no 
additional  information  or  .studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment.  Comments, 
as  indicated  above,  are  being  requested 
frt>m  interested  parties.  The  applicant 
will  have  45  days  following  the  end  of 
this  period  to  respond  to  those 
comments,  or  may  elect  to  seek  a  waiver 
of  this  deadline. 

1.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  An  existing 
dam,  consisting  of:  (a)  a  concrete  non- 
overflow  section,  about  157  feet  long, 
equipped  with  two  control  gates,  (b)  an 
intake  section,  about  96  feet  long,  (c)  a 
gated  spillway  section,  about  229  feet 
long,  equipped  with  seven  27-foot-wide 
by  15-foot-high  Taintor  gates,  (d)  a 
concrete  non-overflow  section,  about 
145  feet  long,  and  (e)  two  earth  dikes, 
with  a  combined  length  of  about  200 


feet;  (2)  an  impotudment  with  a  surface 
area  of  272  acres  and  a  3,790  acie-feet 
storage  capacity  at  summer  ptxtl 
elevation  of  1,034.9  feet  National 
Geodetic  Vertical  Datum  (NGVD),  and  a 
surface  area  of  264  acres  and  a  3,650 
acre-feet  storage  capacity  at  winter  pool 
elevation  of  1.034.4  feetNGVD;  (3)  a 
concrete  forebay.  about  100  feet  by  245 
feet;  (5)  two  65-foot-long,  12-foot- 
diameter  steel  penstocks;  (6)  a 
powerhouse,  containing  two  generating 
units,  each  rated  at  1,875  kilowatts 
(kW);  (7)  two  250-foot-long.  12-foot- 
diameter  steel  penstocks;  (8)  a 
powerhouse,  containing  two  generating 
units,  each  rated  at  8,000  kW;  and  (9) 
appiulenant  facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  N.E.,  Room 
2A,  Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Protests  or  Motions  to  Intervene— 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accortlance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  Sections 
3B5.210.  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  inter\'ene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application  and  APEA. 

0.  Filing  and  Service  of  Responsive 
Dtxnmients — The  Commission  is 
requesting  comments, 
recommendations,  terms  and 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  section  4.34(b)  of  the 
regulations,  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  is^uanc»  date  of  this 
notice.  All  reply  dbmments  must  be 
filed  with  the  (Commission  within  105 
days  bom  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  bom  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 
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p.  All  filings  must:  (Ij  bear  in  all 
capital  letters  the  title  "PROTEST." 
"MOTION  TO  INTERVENE." 
"COMMENTS." 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS," 
"PRESCRIPTIONS."  or  "REPLY 
COMMENTS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filings 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  383.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  appUcation  and  APEA 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to;  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director.  Division  of  Licensing  and 
Compliance.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
David  P.  Boergers, 
Secretary. 

IFR  Doc.  99-32046  Filed  12-9-99;  8:45  ami 
■UJNG  CODE  e717-01-l« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  ol  Application  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  for  Filing;  Requesting 
Interventions  and  Protests; 
Establishing  Procedural  Schedule  and 
Final  Amendment  Deadline; 
Requesting  Comments.  Final  Terms 
ar>d  Conditions.  Recommendations 
and  Prescriptions;  Requesting  Reply 
Comments 

December  6.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission.  An  Applicant- 
Prepared  Environmental  Assessment 
(APEA)  for  the  Upper  Menominee  River 
Basin  Projects,  which  includes  the 
project  below,  has  been  filed  with  the 


Commission.  Both  documents  are 
available  for  public  inspection. 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  2073-008. 

c.  Date  filed:  October  1.  1999. 

d.  Applicant:  Wisconsin  Electric 
Power  Company  (WE). 

e.  Name  of  Project:  Michigamme  Falls 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Michigamme  River,  near  Crystal 
Falls,  Iron  Mountain,  and  Kingsford,  in 
Iron  County,  Michigan.  The  project 
would  not  utilize  any  Federal  lands  or 
facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  79l(a)-825(r) 

h.  Applicant  Contact:  Ms.  Rita  L. 
Hayen,  P.E..  Wisconsin  Electric  Power 
Company.  231  West  Michigan  Street. 
P.O.  Box  2046.  Milwaukee.  WI  53201- 
2046. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Leppert-Slack,  E-mail  address 
patricia.leppertslackeferc.fed.us,  or 
telephone  (202)  219-2767. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First  St. 
N.E..  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervener  must  also  servo  a  copy  of  the 
document  on  that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
On  March  25, 1996,  the  Director,  Office 
of  Hydropower  Licensing  approved 
WE's  use  of  the  Alternative  Licensing 
Process.  Scoping,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  as  amended,  for  the  project  was 
conducted  through  scoping  documents 
issued  in  )uly  1996  and  January  1997, 
and  in  public  scoping  meetings  on 
September  16  and  17, 1996.  The  draft 
license  application  and  APEA  were 
distributed  by  the  applicant  for 
conunent  on  October  20.  1998. 

Commission  staff  has  reviewed  the 
license  application  and  APEA  and  has 
determined  that  the  application  is 


acceptable  for  processing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment  (EA). 
Conunents.  as  indicated  above,  are  being 
requested  from  interested  parties.  The 
applicant  will  have  45  days  following 
the  end  of  this  period  to  respond  to 
those  comments,  or  may  elect  to  seek  a 
waiver  of  this  deadline. 

I.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  A  345-foot- 
long.  51-foot-high  left  earthen  dike;  (2) 
a  119-foot-long.  53-foot-high  left 
concrete  gravity  dam;  (3)  a  91-foot-long 
intake  section;  (4)  a  70-foot-long 
concrete  gravity  section;  (5)  a  55-foot- 
high.  101 -foot-long  concrete  spillway: 
(6)  a  703-foot-long.  32-fool-high  right 
earthen  dike;  (7)  an  impoundment  with 
a  460-acre  surface  area  and  a  7,350  acre- 
feet  storage  capacity  at  normal  pool 
elevation  1.189.7  feet  National  Geodetic 
Vertical  Datum;  (8)  a  91-fool-Iong,  33- 
foot-wide  powerhouse  containing  two 
generating  units  rated  at  4,800  kilowatts; 
(9)  a  substation;  and  (10)  appurtenant 
facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures.  18  CFR  Sections 
385.210.  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Conunission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
10  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  dale 
for  the  particular  application  and  APEA. 

o.  Filing  and  Ser.nce  of  Responsive 
Docimients — The  Commission  is 
requesting  comments, 
recommendations,  terms  and    . 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  section  4.34(b)  of  the 
regulations,  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  bom  the  issuance  date  of  this 
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notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

p.  All  filings  must:  (1)  Bear  in  all 
capital  letters  the  title  "PROTEST." 
"MOTION  TO  INTERVENE," 
"COMMENTS." 

"RECOMMENDA-nONS,"  "TERMS 
AND  CONDITIONS," 
"PRESCRIPTIONS, "  or  "REPLY 
COMMENTS":  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing:  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  reconunendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  and  APZA 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director,  Division  of  Licensing  and 
Compliance,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
.service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
David  P.  Boergers. 
Secretary. 

IFR  Doc.  99-32047  Filed  12-9-99;  8:45  ami 
nUJHa  COOE  <717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commission 

Notice  ot  Application  and  applicant 
Prepared  Environmental  Assessment 
Accepted  (or  Filing:  Requesting 
Interventions  and  Protests; 
Establishing  Procedural  Schedule  and 
Final  Amendment  Deadline; 
Requesting  Comments.  Final  Terms 
and  Conditions.  Recommendations 
and  Prescriptions;  Requesting  Reply 
Comment* 

December  6.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission.  An  Applicant- 
Prepared  Environment  Assessment 
(APEA)  for  the  Upper  Menominee  River 
Basin  Projects,  which  includes  the 
project  below,  has  been  filed  with  the 
Commission.  Both  documents  are 
available  for  public  inspection. 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.;  1759-036.' 

c.  Date  filed:  October  1,  1999. 

d.  Applicant:  Wisconsin  Electric 
Power  Company  (WE). 

e.  Name  of  Project:  Way  Dam 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Michigamme  River,  near  Crystal 
Falls,  in  Iron  and  Dickinson  Counties, 
Michigan.  The  project  would  not  utilize 
Federtil  lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Rita  L. 
Hayen,  P.E.,  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street, 
P.O.  Box  2046,  Milwaukee,  WI  53201- 
2046. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Leppert-Slack.  E-mail  address 
particia.lepperslack@ferc.fed.us,  or 
telephone  (202)  219-2767. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary'.  Federal  Energy 
Regulatory  Commission,  888  First  St. 
NE. ,  Washington,  DC  20426. 


'Project  No.  1759.  curraolly  cunstsu  of  thrne 
developments.  Way  ttam.  Twin  Fells,  and  Peevy 
Falls  HydiTwlectrlc  Pro)e<.is.  Wisconsin  Electric 
requests  that  the  Conunissioo  issue  separate 
licenses  for  these  three  developments.  The 
Commission  has  designated  these  three 
devfllopmeols  as  P-1 759-036  (Wav  Dam).  P-1 1830- 
(X»  (Peavy  Falls),  and  P-ll831-aco  ITwin  Falls). 


The  Commission's  Rides  of  Practice 
and  PnxMdure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  lo  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
iotervenor  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

k.  Status  of  Emironmental  Analysis: 
On  March  25.  1996.  the  Director.  Office 
of  Hydropower  Licensing,  approved 
WE's  use  of  the  Alternative  Licensing 
Process.  Scoping,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969.  as  amended,  for  the  project  was 
conducted  through  scoping  dtxniments 
issued  in  )iily  1996  and  January  1997, 
and  in  public  scoping  meetings  on 
September  16  and  17.  1996.  The  draft 
license  application  and  APEA  were 
distributed  by  the  applicant  for 
comment  on  October  20.  1998. 

The  Commission  staff  has  reviewed 
the  license  application  and  APEA  and 
has  determined  that  the  application  is 
acceptable  for  pnx^essing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment.  Comments, 
as  indicated  above,  are  being  requested 
bom  interested  parties.  The  applicant 
will  have  45  days  following  the  end  of 
this  period  to  respond  to  those 
comments,  or  may  elect  to  seek  a  waiver 
of  this  deadline. 

I.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  A  256-foot- 
long.  50-fcKDt-high  dam;  (2)  six  earth 
embankments;  (3)  a  powerhouse  about 
40  feet  long  and  47  feet  wide  containing 
a  single  generating  unit  rated  at  1.800 
kilowatts;  (4)  Michigamme  Reservoir 
with  a  6,400-acTe  surface  area  and  a 
100.600  acre-feet  storage  capacity  al 
normal  full  summer  pool  elevation 
1,374.3  feet  National  Geodetic  Vertical 
Datum:  (5)  an  87.5-foot-long,  26-foot- 
high  concrete  spillway;  (6)  a  step-up 
transformer,  and  (7)  appurtenant 
facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE..  Room 
2A,  Washington,  be  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Protests  or  Motions  to  Intervene^ 
Anyone  may  submit  a  protest  or  a 
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motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures.  IB  CFR  Sections 
385.210,  .211.  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application  and  APEA. 

0.  Filing  and  Service  of  Responsive 
Documents — The  Commission  is 
requesting  comments, 
recommendations,  terms  and 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  section  4.34(b)  of  the 
regulations,  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 

Anyone  may  obtain  aa  extension  of 
time  for  these  deadlines  from  the 
Commission  ordy  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

p.  All  filings  must:  (1)  Bear  in  all 
capital  letters  the  title  'PROTEST," 
"MOTION  TO  INTERVENE". 
"COMMENTS". 

"RECOMMENDATIONS",  "TERMS 
AND  CONDITIONS', 
"PRESCRIPTIONS",  or  "REPLY 
COMMENTS"":  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds: 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing:  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bj.  Agencies  may  obtain 
copies  of  the  application  and  APEA 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Cominission"s 
regulations  to:  Secretary.  Federal  Energy 
Regulation  Commission,  888  First  St. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director,  Division  of  Licensing  and 
Compliance,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulation 


Commission,  at  the  above  address.  Each 

filing  must  be  accompanied  by  proof  of 

service  on  all  persons  listed  on  the 

service  list  prepared  by  the  Commission 

in  this  processing,  in  accordance  with 

18  CFR  4.34(b)  and  385.2010. 

David  P.  Boergers, 

Secreforv. 

IFR  Doc.  99-32048  Filed  12-9-99;  8:45  am] 

sujNO  COOE  tm-m-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commission 

Notice  o>  Application  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  for.Filing:  Requesting 
Interventions  and  Protests; 
Establishing  Procedural  Schedule  and 
Final  Amendment  Deadline; 
Requesting  Comments.  Final  Terms 
and  Conditions.  Recommendations 
and  Prescriptions:  Requesting  Reply 
Comments 

December  5,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission.  An  Applicant- 
Prepared  Environment  Assessment 
(APEA)  for  the  Upper  Menominee  River 
Basin  Projects,  which  includes  the 
project  below,  has  been  filed  with  the 
Commission.  Both  documents  are 
available  for  public  inspection. 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  2074-007. 

c.  Date  pled:  October  1, 1999. 

d.  Applicant:  Wisconsin  Electric 
Power  Company  (WE). 

e.  Name  of  Project:  Hemlock  Falls 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Michigamme  fUver,  near  Crystal 
Falls,  in  Iron  Coimty.  Michigan.  The 
project  would  not  utilize  Federal  lands 
or  ^cilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Rita  L. 
Hayen.  P.E..  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street, 
P.O.  Box'  2046.  Milwaukee,  WI  53201- 
2046. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Leppert-Slack,  E-mail  address 
particia.lepperslack@ferc.fed.us,  or 
telephone  (202)  219-2767. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission,  688  First  St. 
NE..  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervenor  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

k  Status  of  Environmental  Analysis: 
On  March  25, 1996,  the  Director,  Office 
of  Hydropower  Licensing,  approved 
WE's  use  of  the  Alternative  Licensing 
Process.  Scoping,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  for  the  project  was 
conducted  through  scoping  documents 
issued  in  )uly  1996  and  lanuary  1997, 
and  in  public  scoping  meetings  on 
September  16  and  17. 1996.  The  draft 
license  application  and  APEA  were 
distributed  by  the  applicant  for 
comment  on  October  20.  1998. 

The  Commission  staff  has  reviewed 
the  license  application  and  APEA  and 
has  determined  that  the  application  is 
acceptable  for  processing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment.  Comments, 
as  indicated  above,  are  being  requested 
from  interested  parties.  The  applicant 
will  have  45  days  following  the  end  of 
this  period  to  respond  to  those 
comments,  or  may  elect  to  seek  a  waiver 
of  this  deadline. 

1.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  A  17.5- 
foot-long  concrete  gravity  left  abutment: 
(2)  a  101.5-foot-long,  40.5-foot-high 
gated  spillway;  (3)  a  1 5-foot-long.  1 5- 
foot-high  non-overflow  left  gravity  dam; 
(4)  a  98-foot-long,  23-foot-high  non- 
overflow  right  gravity  dam;  (5)  a  120- 
foot-long,  1 7.5-foot-high  uncontrolled 
spillway;  (6)  a  17.5-foot-long  right 
abutment;  (7)  an  impoundment  with  a 
75-acre  surface  area  at  normal  pool 
elevation  1,335.5  feet  National  Geodetic 
Vertical  Datum;  (8)  an  88-foot-long,  47- 
foot-side  powerhouse,  containing  a 
single  generating  unit  rated  at  2,8000 
kilowatts;  (9)  a  step-up  transformer;  and 
(10)  appurtenant  facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commissions  Public  Reference  Room, 
located  at  888  First  Street.  NE..  Room 
2A,  Washington,  DC  20426.  or  by  calling 
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(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.iis. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures.  18  CFR  Sections 
385.210,  .211.  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particiUar  application  and  APEA. 

0.  FiUng  and  Service  of  Responsive 
Documents — The  Commission  is 
requesting  comments, 
recommendadons,  terms  and 
conditions,  prescripdons,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  section  4.34(b)  of  the 
regulations,  that  all  coirmients, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  fit)m  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  dale  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  fitjm  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

p.  All  filings  must:  (1)  bear  in  all 
capital  letters  the  title  '"PRO"rEST," 
"MOTION  TO  INTERVENE", 
"COMMENTS", 

"RECOMMENDA'nONS",  "TERMS 
AND  CONDITIONS", 
"PRESCRIPTIONS",  or  "REPLY 
COMMENTS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds: 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing:  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  and  APEA 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 


required  by  the  Oimmission's 
regulations  to:  Secretary.  Federal  Energy 
Regulation  Commission.  888  First  St. 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director.  Division  of  Licensing  and 
Compliance.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulation 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  processing,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
David  P.  Boergera, 
Secretary. 
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DEPARTMENT  OF  ENERGV 

Federal  Energy  Regulatory 
Commission 

Notice  ot  Application  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  for  Filing;  Requesting 
Interventions  and  Protests; 
Establishing  Procedural  Schedule  and 
Rnal  Amendment  Deadline; 
Requesting  Comments,  Final  Terms 
and  Conditions,  Recommer>dstions 
and  Prescriptions;  Requesting  Reply 
Comments 

Doct'mbtT  6.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission.  An  Applicant- 
Prepared  Environmental  As.sessment 
(APEA)  for  the  Upper  Menominee  River 
Basin  Projects,  which  includes  the 
project  below,  has  been  filed  with  the 
Commission.  Both  documents  are 
available  for  public  inspection. 

a.  Type  of  Application:  Major  New 
License. 

b.  Pro/ec(  No.:  2131-020. 

c.  Date  filed:  October  1. 1999. 

d.  Applicant:  Wisconsin  Electric 
Power  Company  (WE). 

e.  Name  of  Project:  Kingsford 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Menominee  River,  near  Iron 
Mountain,  Kingsford,  and  Norway,  in 
Dickinson  County,  Michigan,  and 
Florence  County.  Wisconsin.  The 
project  would  not  utilize  any  Federal 
lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Rita  L. 
Hayen,  P.E.,  Wisconsin  Electric  Power 
Company.  231  West  Michigan  Street. 
P.O.  Box  2046.  Milwaukee.  WI  53201- 
2046. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 


Leppert-Slack.  E-mail  address 
patricia.leppertslackeferc.fed.us.  or 
telephone  (202)  219-2767. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulator}'  Commission,  888  First  St. 
NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  entervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  aSect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervenor  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

k.  Status  on  Environmental  Analysis: 
On  March  25.  1996,  the  Director.  Office 
of  Hydropower  Licensing,  approved 
WE's  use  of  the  Alternative  Licensing 
Process.  Scoping,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1 969  as  amended,  for  the  project  was 
conducted  through  scoping  documents 
issued  in  July  1996  and  January  199". 
and  in  pubhc  scoping  meetings  on 
September  16  and  17.  1996.  The  draft 
license  application  and  APEA  were 
distributed  by  the  applicant  for 
comment  on  October  20. 1998. 

The  Commission  staff  has  reviewed 
the  license  application  and  APEA  and 
has-determined  that  the  application  is 
acceptable  for  processing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
em'ironmental  assessment.  Comments, 
as  indicated  above,  are  being  requested 
from  interested  parties.  The  applicant 
will  have  45  days  following  the  end  of 
this  period  to  respond  to  those 
comments,  or  may  elect  to  seek  a  waiver 
of  this  deadline. 

1.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  A  317-foot- 
long,  26-fool-high  left  dike,  (2)a  1 19- 
foot  by  72.5-foot  powerhouse, 
containing  three^enerating  units  rated 
at  2.400  kilowatts>(3)  three  4-foot- 
diameter  sluice  tubes  and  a  trash  sluice; 
(4)  a  242-foot-long.  43-foot-high 
concrete  spillway,  with  ten  20-foot-wide 
by  14-foot-high  Taintor  gates;  (5)  a  129- 
foot-long.  26-foot-high  right  dike:  (6)  an 
impoundment  with  a  510-acre  surface 
area  and  a  6,800  acre-feet  storage 
capacity  at  normal  full  pool  elevation 
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1.066.9  feet  National  Geodetic  Vertical 
Datum;  and  (7)  appurtenant  facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  BBS  First  Street,  NE.  Room 
2A.  Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  tie 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
atmve. 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures.  18  CFR  Sections 
385.210,  .211.  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application  and  APEA 

o.  Filing  and  Service  of  Responsive 
Documents — The  Commission  is 
requesting  comments, 
recommendabons.  terms  and 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  section  4.34(b)  of  the 
regulations,  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

p.  All  filings  must:  (1)  Bear  in  all 
capital  letters  Uie  title  "PROTEST." 
"MOTION  TO  INTERVENE, " 
"COMMENTS," 

•RECOMMENDATIONS,"  'TERMS 
AND  CONTIDTIONS," 
"PRESCRIPTIONS."  or  "REPLY 
COMMENTS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing:  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 


conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFK  4.34(b).  Agencies  may  obtain 
copies  of  the  application  and  APEA 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commissions 
regulations  to:  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director.  Division  of  Licensing  and 
Compliance,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
In  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
David  P.  Boergen, 
Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applicatton  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  for  Filing:  Requesting 
Interventions  and  Protests; 
Establistiing  Procedural  Schedule  and 
Final  Amendment  Deadline; 
Requesting  Comments,  Final  Terms 
and  Conditions.  Recommendations 
and  Prescriptions:  Requesting  Reply 
Comments 

Docember  6.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission.  An  Applicant- 
Prepared  Environmental  Assessment 
(APEA)  for  the  Upper  Menominee  River 
Basin  Projects,  which  includes  the 
project  below,  has  been  filed  with  the 
Commission.  Both  documents  are 
available  for  public  inspection. 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No..- 11831-000.  ■ 

c.  Date  filed:  October  1,  1999. 

d.  Applicant  Wisconsin  Electric 
Power  Company  (WE). 

e.  Name  of  Project:  Twin  Falls 
Hydroelectric  Project. 


'Project  No.  1759  currently  consists  of  Itinw 
developments.  Way  Dum,  Twin  Falls,  and  Peavv 
Falls  Hydroelectric  Projects.  Wisconsin  Electric 
requests  that  the  Commission  issue  separate 
licenses  for  tliese  three  developments  The 
C^omoiission  hjis  designated  these  three 
developments  as  P-ir59-036  (Way  Dam).  P-11830- 
000  IPaavy  Falls),  asd  P-1 1831-000  (Tvrlii  Fallal. 


f.  Location:  The  project  is  located  on 
the  Menominee  River,  near  Iron 
Mountain,  Kingsford,  and  Norway  in 
Dickinson  County,  Michigan  and 
Florence  County,  Wisconsin.  The 
project  would  not  utilize  any  Federal 
lands  or  focilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact.  Ms.  Rita  L. 
Hayen.  P.E.,  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street, 
P.O.  Box  2046,  Milwaukee,  WI  53201- 
2046. 

i.  FERC  Contact  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Lepperi-Stack.  E-mail  address 
patricia.leppert5lack®ferc.fed.us,  or 
telephone  (202)  219-2767. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  fit>m  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  B88  First  St, 
NE,  Washington,  DC  20426. 

The  Commissions  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervenor  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
On  March  25, 1996.  the  Director,  Office 
of  Hydropower  Licensing,  approved 
WE's  use  of  the  Alternative  Licensing 
Process.  Scoping,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969.  as  amended,  for  the  project  was 
conducted  through  scoping  documents 
issued  in  luly  1996  and  January  1997, 
and  in  public  scoping  meetings  on 
September  16  and  17. 1996.  The  draft 
license  application  and  APEA  were 
distributed  by  the  applicant  for 
comment  on  October  20, 1998. 

The  Commission  staff  has  reviewed 
the  license  application  and  APEA  and 
has  determined  that  the  application  is 
acceptable  for  prrKessing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission "s 
environmental  assessment.  Comments, 
as  indicated  above,  are  being  requested 
from  interested  parties.  The  applicant 
will  have  45  days  following  the  end  of 
this  peritxl  to  respond  to  those 
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comments,  or  may  elect  to  seek  a  waiver 
of  this  deadline. 

1.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  A  350-foot- 
long,  20.7-foot-high  left  dike;  (2)  a  70- 
foot-long,  21-foot-high  concrete  left 
forebay  wall:  (3)  60-foot-long,  21-foot- 
high  left  intake  wall  with  four  bays 
leading  into  two  9-foot-diameter  steel 
penstocks;  (4)  a  70-foot-long  concrete 
right  intake  structure  with  six  bays 
leading  into  three  9-foot-diamBter  steel 
penstocks;  (5)  a  123-foot  by  80-foot 
powerhouse,  c:ontaining  three  1,248 
kilowatts  (kW)  generating  units  and  two 
1,200-kW  generating  units  for  a  total 
installed  generating  capacity  of  6,144- 
kW;  (6)  a  117-foot-long  concrete  right 
forebay  wall;  (7)  50-foot-long,  32-foot- 
high  concrete  gravity  structure 
(Michigan  gravity  dam):  (8)  a  174-foot- 
long,  43-foot-high  concrete  gravity 
spillway  with  four  29-foot-wide  by  15- 
foot-high  Taintor  gates  and  a  sluice  gate; 
(9)  a  234-foot-long,  30-foot-high 
concrete  gravit)'  structure  (Wisconsin 
gravity  dam);  (10)  two  middle  dikes 
extending  approximately  500  feet  to  a 
conh-olled  spillway;  (11)  lOl-foot-long 
concrete  auxiliary  spillway  that 
contains  three  2  7-foot- wide  by  15-foot- 
high  Taintor  gates;  (12)  a  300-foot-long 
right  dike:  (13)  an  impoundment  with  a 
960-acre  surface  area  and  a  9,750  acre- 
feet  storage  capacity  at  normal  full  pool 
elevation,  1,112.7  feet  National  Geodetic 
Vertical  Datum;  and  (14)  appurtenant 
facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  SBB  First  Street,  N.E.,  Room 
2A,  Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  Sections 
385.210.  .211.  .214.  In  delermining  die 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  die  specified  deadline  date 
for  the  partimilar  application  and  APEA. 

o.  Filing  and  Service  of  Responsive 
Documents — The  Commission  is 
requesting  comments, 
recommenilations,  terms  and 


conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  section  4.34(b)  of  the 
regulations,  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  acixirdance  with  18 
CFR  385.2008. 

p.  AU  filings  must:  (1)  bear  in  all 
capital  letters  the  title  "PROTEST." 
"MOTION  TO  INTERVENE. " 
"COMMENTS." 

"RECOMMENDA"nONS."  "'TERMS 
AND  CONDITIONS." 
"PRESCRIPTIONS."  or  "REPLY 
COMMENTS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  all 
comments,  recommendations,  terms  and 
coniiitions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bj.  Agencies  may  obtain 
copies  of  the  application  and  APEA 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  numl>er  of  copies 
required  by  the  Commission's 
regulations  to;  Seinetary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to: 
Direrrtor,  Division  of  Licensing  and 
Compliance.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  atx)ve  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
David  P.  Boogen. 
Secretary. 
IFR  Doc.  99-32051  Piled  12-9-49:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Floodplain  Statement  o»  Rndlngs  for 
the  Miracle  Mile-Cf>eyenne  No.  "I 
Transmission  Line 

AQEMCY:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Floodplain  Statement  of 
Findings. 

SUMMARV:  This  Floodplain  Statement  of 

Findings  for  the  Miracle  Mile-Cheyenne 
No.  1  Transmission  Line  was  prepared 
in  accordance  with  the  U.S.  Department 
of  Energy's  Floodplain/Wetland  Review 
Requirements  (10  CFR  part  1022). 
Western  Area  Power  Administration 
(Western)  proposes  to  redirect  the  flow 
of  the  Littie  Laramie  River  to  prevent  a 
transmission  line  structure  on  the 
Miracle  Mile-Cheyerme  No.  1 
transmission  line  fr^m  being  washed 
out.  The  activity  is  within  the  Little 
Laramie  River  floodplain  located 
approximately  9  miles  northwest  of 
Laramie.  Albany  County.  Wyoming. 
Western  prepared  a  floodplain  ~ 
assessment  describing  the  eReCti, 
alternatives,  and  measures  designed  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain.  This 
action  is  categorically  excluded  tmder 
the  Department  of  Eiiergys  (DOE) 
National  Environmental  Policy  Act 
(NEPA)  Implementing  Procedures  (10 
CFR  part  1021).  Due  to  the  need  to 
redirect  the  river's  flow  before  the  onset 
of  winter  weather  and  maintain  project 
effectiveness,  the  15-day  public  review 
period  following  the  publication  of  the 
Statement  of  Findings  has  been  waived 
per  10  CFR  1022.18(c). 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Rodney  Jones.  Environmental  Specialist. 
RocJcy  Moimtain  Customer  Service 
Region.  Western  Area  Power 
Atlministration.  P.O.  Box  3700. 
Loveland,  CO  60539-3003.  telephone 
(970)  490-7371,  email  rjonesSwapa.gov. 

For  further  information  on  IXJE 
Floodplain/WeUands  Environmental 
Review  Requirements,  contact:  Ms. 
Carol  M.  Borgstrom.  Director.  NEPA 
Policy  and  Assistance,  EH-42.  U.S. 
Department  of  Energy.  1000 
Intlependence  Avenue.  SW. 
Washington.  DC  20585.  telephone  (202) 
586-4600  or  (803)472-2756. 
SUPt>LEMENTARY  INFORMATION:  This 
Statement  of  Findings  for  the  Miracle 
Mile-Cheyeime  No.  1  transmission  line 
was  prepared  in  accordance  with  10 
CFR  part  1022.  A  notice  of  floodplain 
involvement  was  published  in  the 
Federal  Register  (FR)  on  October  28. 
1999  (64  FR  58057).  The  Wyoming 
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Game  and  Fish  Department  (WGFD) 
responded  to  Western's  Notice  of 
Floodplain  Involvement  expressing 
concerns  over  increased  water  velocity 
in  the  immediate  vicinity  of  the  work, 
as  well  as  upstream  and  downstream- 
Western  is  planning  to  undertake  a 
transmission  line  structure  protection 
measure  that  includes  redirecting 
approximately  60  feet  of  the  Little 
Laramie  River,  located  northwest  of 
Laramie.  Albany  County,  Wyoming. 
Structure  82/2  of  the  Miracle  Mile- 
Cheyenne  No.  1  115-kilovoll  (kV) 
transmission  line  is  located  within  a 
small  ox  bow  bend  of  the  Little  Laramie 
River.  The  river  has  eroded  the  stream 
bank  to  within  3  feet  of  the  base  of  the 
structure.  The  structure  is  at  risk  of 
failure  due  to  ongoing  stream  bank 
erosion.  If  the  current  rate  of  erosion 
continues,  the  structure  cotild 
potentially  hil  during  the  year  2000 
spring  nmoff,  or  sooner.  Western  needs 
to  correct  the  situation  immediately  lo 
avoid  interruption  of  electrical  service, 
maintain  system  reliability,  and  avoid 
potential  harmful  effects  that  could 
result  from  the  failure  of  the  electrical 
transmission  line.  Per  a  review  of  the 
flood  hazard  maps  for  Albany  County. 
Western  determined  that  redirecting  the 
flow  of  the  river  around  the 
traitsmission  line  structure  involves  the 
100-year  floodplain  of  the  Little  Laramie 
River.  The  transmission  line  consists  of 
wood  pole.  H-frame  structures  carrying 
three-phase  electric  power.  The  Miracle 
Mile-Cheyenne  No.  1  transmission  line 
was  put  into  service  in  1960  as  part  of 
the  Pick-Sloan  Missouri  Basin  Program. 

Western  is  proposing  to  cut  a  channel 
between  the  two  arms  of  the  ox  bow. 
which  will  divert  the  stream  flow 
behind  and  south  of  Structure  82/2.  A 
back  hoe  will  be  used  to  cut  the  new 
channel,  which  will  be  approximately 
60  feet  in  length.  All  spoil  dirt  vrill  be 
removed  and  placed  away  from  the 
stream.  The  channel  will  be  cut  from  the 
downstream  side  to  the  upstream  side  to 
prevent  any  spoil  material  from  entering 
the  stream.  At  this  location,  the  stream 
is  approximately  8  feet  wide  and  a  few 
inches  to  a  foot  in  depth  during  low 
flow  conditions. 

Western  considered  alternatives  to  its 
proposed  action,  including  no  action, 
installing  new  structures  to  span  the 
Little  Laramie  River,  and  the  installation 
of  rip-rap  to  stabilize  the  river  banks  of 
the  ox  bow  at  structure  82/2.  The 
installation  of  new  structures  and/or 
rip-rap  would  not  have  avoided  impacts 
to  the  floodplain.  The  no  action 
alternative  would  not  have  resolved  the 
risk  to  structure  82/2. 

In  response  to  WGFD  concerns,  a 
qualified  hydrologist  has  conducted  a 


field  review  of  Western's  proposal  and 
alternatives,  and  determined  that 
diverting  the  stream  is  not  expected  to 
increase  water  velocity  at  the  work  site, 
or  water  velocity  upstream  or 
downstream  of  the  work  site.  Diverting 
the  stream  into  the  new  channel  is  not 
expected  lo  have  any  measurable  effect 
on  flood  storage  volume  or  impact 
floodplain  characteristics  down  stream. 
There  will  be  no  new  structures  placed 
in  the  floodplain.  The  proposed  activity 
would  occur  during  annual  minimum 
flow  conditions.  The  action  would 
conform  with  applicable  Slate  or  local 
floodplain  protection  standards.  This 
action  is  categorically  excluded  under 
the  DOE'S  NEPA  Implementing 
Procedures  (10  CFR  pari  1021). 

Dated:  NovBmber  29,  1999. 
Michael  S.  Hacskaylo, 
Administmtor 

|FR  Doc.  H9-.32052  Filed  12-9-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(AZ-020-NOA.  FRL-6506-81 

Adequacy  Status  of  ttte  Maricopa 
County,  Arizona  Submitted  PM-10 
Attainment  Plan  for  Transportatton 
Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Inadequacy 

Determinatioo. 

summary:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  fbimd 
that  the  submitted  Maricopa  County 
(Phoenix,  Arizona)  serious  area 
particulate  matter  (PM-10)  attainment 
plan  is  inadequate  for  transportation 
conformity  purposes.  As  a  result  of  our 
finding,  the  Maricopa  Association  of 
Governments  and  the  Federal  Highway 
Administration  caimot  use  the  PM-10 
motor  vehicle  emissions  budget  from 
the  submitted  plan  for  future  conformity 
determinations. 

DATES:  This  determination  is  effective 
December  27.  1999. 

FOR  FURTHER  MFORMATtON  CONTACT:  The 
finding  is  available  at  EPA's  conformity 
website:  http://www.epa.gov/oras/traq. 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity  "). 
You  may  also  contact  Karina  O'Connor. 
U.S.  EPA.  Region  K,  Air  Division  AIR- 
2,  75  Hawthorne  Street,  San  Francisco, 
CA  94105;  (415)  744-1247  or 
oconnor.karina@epa.gov, 
SUPPLEMENTARY  INFORMATION: 


Background: 

This  notice  announces  our  finding 
that  the  MAG  1999  Serious  Area 
Particulate  Plan  for  PM-1 0  for  the 
Maricopa  County  Nonatlainwent  Area, 
submitted  by  the  Arizona  on  July  8, 
1999.  is  inadequate  for  transporiation 
conformity  purposes.  EPA  Region  IX 
made  this  finding  in  a  letter  to  the 
Arizona  Department  of  Enviroiunental 
Quality  and  the  Maricopa  Association  of 
Governments  on  December  1, 1999.  We 
are  also  announcing  this  finding  on  our 
conformity  website;  http;// 
www.epa.gov/oms/traq,  (once  then, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
Our  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  lo  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  One  of  these  criterion  is 
that  the  plan  provide  for  attainment  of 
the  relevant  ambient  air  quality 
standard  by  the  applicable  Clean  Air 
Act  attainment  date.  We  have 
preliminarily  determined  tbat  the 
Maricopa  County  PM-10  plan  does  not 
provide  for  attainment  of  the  PM-10 
standards  and  therefore,  cannot  be 
found  adequate. 

This  inadequacy  finding  is  separate 
from  and  does  not  affect  our  August  4. 
1999  finding  that  the  plan  is  complete 
under  section  110(k)(l)  of  the  Clean  Air 
Act. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14,  1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision").  We 
followed  this  guidance  in  making  our 
inadequacy  determination  on  the 
Maricopa  County  PM-10  plan. 

Authority:  42  U.S.C.  7401-7671  q. 

Dale  December  1.  1999. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  99-32077  Filed  12-9-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-624»-8) 

ENVIRONMENTAL  IMPACT 
STATEMENTS;  NOTICE  OF 
AVAILABILITY 

RESPONSIBLE  AGENCY;  Office  of 
Federal  Activities,  General  Information 
(202)  564-7167  OR  WTVw.epa.gov/oeca/ 
ofa.  Weekly  receipt  of  Enviromnental 
Impact  Statements  Filed  November  29, 
1999  Through  December  03, 1999 
Pursuant  lo  40  CJT?  1506.9. 
EIS  No,  990452,  DRAFT  EIS.  NFS,  UT, 
Zion  National  Park.  General 
Management  Plan,  Implementation, 
Washington,  Iron  and  Kane  Counties, 
UT.  Due:  February  11.  2000,  Contact; 
Michael  Rees  (303)  969-2198. 
EIS  No.  990453,  FINAL  EIS,  AFS,  AK, 
Indian  River  Timber  Sales(s)  Project, 
Implementation,  Tongass  National 
Forest,  Chatham  Area,  Sitka  and 
Hoonah  Ranger  Districts.  COE  Section 
10  and  404  Permit,  NPDES  and  Coast 
Guard  Bridge  Permit,  Chichagof 
Island,  AK,  Due:  January  10,  2000, 
Contact:  Lina  Shipley  (907)  747-6671. 
EIS  No.  990454,  DRAFT  EIS,  USN,  FL, 
MS.  VA,  USS  Winston  S.  Churchill 
(DDG  81),  Conducting  a  Shock  Trial. 
Offshore  of  Naval  Stations,  Mayport, 
FL:  Norfolk,  VA  and/or  Pascagoula, 
MS.  Due:  January  24.  2000,  Contact; 
Ms.  Lyn  Carroll  (703)  413-4099. 
EIS  No.  990455,  DRAFT  EIS.  AFS,  KY, 
Daniel  Boone  National  Forest, 
Implementation,  Salvage  Harvest  Due 
to  1998  Storm  Damage  Timber, 
McCreary  and  Pulaske  County,  KY, 
Due;  January  24.  2000,  Contact:  Dan 
Crockett  (606)  679-^018. 
EIS  No.  990456,  FINAL  EIS,  NPS.  WA, 
Vancouver  National  Historic  Reserve 
Cooperative  Management  Plan, 
Preservation,  Education  and  PubUc 
Use.  Implementation,  Clark  County. 
City  of  Vancouver,  WA,  Due:  January 
20,  2000,  Contact:  Tony  Sisto  (360) 
69fr-7655. 
EIS  No.  990457.  FINAL  EIS,  NPS,  PA, 
NJ,  Delaware  Water  Gap  National 
Recreation  Area  (DWGNRA)  Trail 
Plan,  General  Management  Plan, 
Implementation,  Delaware  River,  PA 
and  NJ,  Due;  January  10, 1999, 
Contact:  J.  Robert  Kirby  (570)  588- 
2418. 
EIS  No.  990458,  FINAL  EIS.  BLM,  WY, 
Continental  Divide/Wamsutter  n 
Natural  Gas  Project,  Implementation 
of  Natural  Gas  Exploration  and 
Development,  Sweetwater  and  Carbon 
Counties,  WY,  Due:  January  20,  2000. 
Contact:  Mr.  Clare  Miller  (307)  328- 
4245. 


EIS  No.  990459,  FINAL  EIS,  FHW,  WI, 
US  151  Highway  Project,  6t>m 
Dickeyville  to  Belmont, 
Improvements,  Funding  and  COE 
Section  404  Permit.  Grant  and 
Lafayette  Counties,  Wl,  Due:  January 
20.  2000,  Contact:  Richard  C.  Madrzak 
(608)  829-7510. 

Amendments  Notice 

EIS  No.  990367,  DRAFT  EIS.  COE.  CA, 
San  Timoteo  Creek  Reach  3B  Flood 
Control  Project,  Flood  Protection. 
Construction,  Operation  and 
Maintenance,  San  Bernardino  County, 
CA,  Due:  November  29.  1999,  Contact 
Joy  Jaiswal  (213)  452-3871.  Published 
FR  10-15-99— Review  Period 
extended.  From  11-29-99  to  12-15- 
99. 

EIS  No.  990374,  DRAFT  EIS,  SFW.  CA. 
Trinity  River  Mainstem  Fishery 
Restoration,  To  Restore  and  Maintain 
the  Natural  Production  of 
Anadromous  Fish,  Trinity  and 
Humboldt  Counties,  CA,  Due; 
December  06,  1 999,  Contact;  Joe  Polos 
(707)  822-7201.  Published  FR  10-25- 
99  Review  Period  Extended.  From  12- 
20-99  to  01-20-2000. 

EIS  No.  990444.  DRAFT  EIS,  NPS,  AZ, 
Fort  Bowie  National  Historic  Site 
General  Management  Plan, 
Implementation,  Cochise  County,  AZ, 
E)ue:  January  30,  2000,  Contact:  Chris 
Mgrvel  (303)  969-2840.  Correction  to 
Contact  Person  and  Telephone 
Nimiber. 

EIS  No.  990451,  DRAFT  SUPPLEMENT, 
AFS,  CA,  WA,  OR,  Northern  Spotted 
Owl  Management  Plan,  Updated 
Information  for  Amendment  to  the 
Survey  and  Manage.  Protection  Buffer 
and  Other  Mitigating  Measures. 
Standards  and  Guidelines  (to  the 
Northwest  Forest  Plan).  Late- 
Successional  and  Old  Growth  Forest 
Related  Species  Within  the  Range  of 
the  Northern  Spotted  Owl,  OR,  WA 
and  CA,  Due:  March  02,  2000, 
Contact:  Hugh  Snook  (503)  808-2197. 

Revision  of  FH  notice  published  on  12/ 
03/99;  CEQ  Comment  Date  has  been 
corrected  bom  01/18/2000  to  03/02/ 
2000.  The  US  Department  of 
Agriculture's  Forest  Service  and  US 
Department  of  Interior's  Bureau  of 
Land  Management  are  Joint  Lead 
Agencies  for  the  above  project. 

Daled:  December  07,  1999. 
Ken  Mittelboltz, 

Enxironmental  Protection  Specialist,  Office 
of  Federal  Activities. 

IFR  Doc.  99-3209:i  Filed  12-9-99:  8:45  am) 
aiujHO  CODE  aaafr^Mi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-e24S-9) 

Environmental  Impact  Statamenu  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  22.  1999  Through 
November  26.  1999  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1999  (63  FR  17856). 

DRAFT  EISs 

ERP  No.  D-DOD-Jl  101 7-00  Rating 
EC2,  National  Missile  Defense  (NMD) 
Deployment  System,  Selection  of 
Possible  Deployment  Sites:  AK,  AS  and 
ND. 

Sununary:  EPA  expressed 
environmental  concerns  about  avoiding 
and  mitigating  wetland  impacts, 
increasing  protection  of  human  health 
and  improving  the  combative  impacts 
analvsis. 

ERP  No.  D-FAA-B51018-CT  Rating 
LO.  Tweed-New  Haven  Airport  Runway 
Safety  Area  and  Taxiway  Improvements. 
Safety  Improvements  to  Runway  2/20 
and  Taxiways  B'  and  'E',  Funding,  COE 
Section  10  and  404  Permits.  New  Haven 
County  ,CT. 

Summary:  EPA  had  a  lack  of 
objections  to  the  proposed  project. 

ERP  No.  D-IBR-G65070-NM  Rating 
EC2.  Elephant  Butte  and  Caballo 
Reservoirs,  Resource  Management  Plan 
(RMP),  Implementation,  Sierra  and 
Socorro  Counties,  NM. 

Summary:  EPA  expressed 
environmental  concern  regarding 
floodplain.  water  quality,  cultiual 
resource,  and  grazing  impacts.  EPA 
requested  that  these  issues  be  clarified 
and  that  mitigation  measures  be 
included. 

ERP  No.  D-NPS-F39038-00  Rating 
EC2.  Lower  Saint  Croix  National  Sceiuc 
Riverway  Cooperative  Management 
Plan,  Implemeqtation,  MN  and  WI. 

Summary:  EPA  expres.sed  concerns 
regarding  potential  water  quality 
impacts  and  the  lack  of  baseline  data/ 
indicators.  EPA  requessted  that  these 
issues  be  clarified  in  the  final 
document. 

ERP  No.  DS-NPS-E61066-FL  Rating 
E02,  Big  Cypress  National  Preserve, 
General  Management  Plan, 
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Implementation.  New  Information  on 
tlie  Special  Alternative  for  the  Off-Road 
Vehicle  Management  Plan,  Collier,  Dade 
and  MonroeCounties.  FL. 

Summary:  EPA  expressed 
environmental  objections  due  to  lack  of 
information  regarding  ORV  management 
plan,  alternative  strategies,  permitting 
system,  enforcement,  impact  mitigation, 
water  quality,  threatened  and 
endangered  species. 

FINAL  E1S« 

ERP  No.  F-COE-E39037-TN  Reelfoot 
Lake  Project.  Implementation  of 
Wetland  Preservation.  Waterfowl 
Habiut  Restoration.  Fishery 
Improvement.  Lake  and  Obion  Counties, 
TN  and  Fulton  County.  KY. 
Summary:  EPA  expressed 
environmental  concern  that  while  the 
restoration  measures  proposed  at 
Reelfoot  Lake  may  result  in  some  long- 
term  environmental  benefits,  they  wiU 
be  of  lesser  magnitude  than  would  have 
been  fostered  by  the  original  plan. 

ERP  No.  F-COE-K36128-CA  Tule 
River  Basin  Investigation  Project,  Plan 
to  Increase  Flood  Protection 
Downstream  of  Success  Dam  and 
Increase  Storage  Space  in  Lake  Success 
for  Irrigation  Water.  Tule  River.Tulace 
and  King  Counties,  CA. 

Sumary:  EPA  continues  to  object  due 
to  the  lack  of  a  sound  habitat  mitigation 
plan.  EPA  recommended  that  the 
mitigation  plan  and  additional 
information  regarding  project  costs  and 
the  Highway  190  bridge  be  obtained 
before  the  project  is  approved. 
ERP  No.  F-IBR-K39045-CA 
Programmatic  EIS — Central  Valley 
Project  Improvement  Act  (CVPIA)  of 
1992  Implementation.  Central  Valley. 
Trinity,  Contra  Costa.  Alameda.  Santa 
Clara  and  San  Benito  (Aunties,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-IBR-K39056-CA  Contra 
Loma  Reservoir  Project,  Future  Use  and 
Operation  of  Contra  Costa  Water 
District,  COE  Section  404  Permit,  Contra 
Costa  County,  CA. 

Summary:  EPA's  previous  concerns 
with  the  lack  of  information  on  water 
quality  problems  have  been  resolved. 
While  EPA  now  has  no  objection  to  the 
proposed  action,  EPA  did  request  that 
additional  information  regarding 
filtration  and  disinfection  tmder  the 
Surface  Water  Treatment  Rule  be 
included  in  the  Record.of  Decision. 

ERP  No.  F-nJS-E81038-AL  Center  for 
Domestic  Preparedness  (CDP).  Expand 
Training  for  State  and  Local  Emergency 
First  Responders,  Located  at  Fort 
McClellan,  Calhoun.  Cleburne, 
Randolph,  Clay,  Talladega,  St.  Clair. 
Etowah  and  Cherokee  Counties,  AL. 


Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
air  emissions  and  hazardous  waste 
issues  related  to  use  of  live  chemical 
agents. 

Summary:  ERP  No.  F-UAF-K11016- 
NV  Nellis  Airforce  Base.  Proposal  to 
Base  or  Beddown  F-22  Aircraft  Force 
Development  Evaluation  and  Weapons 
School,  Clark  County,  NV. 

Suamiary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-USN-K11098-CA 
Alameda  Naval  Air  Station  and  Fleet 
and  Industrial  Supply  Center.  Disposal 
and  Reuse,  Alameda  Annex  and 
Facility.  City  of  Alameda  and  Alameda 
County,  CA. 

Summary.'  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  December  7.  1999. 
Ken  MiltelhoHz. 

Environmental  Protection  Specialist,  Office 
of  Federal  A  ctivities. 

(FR  Doc.  99-32094  Filed  12-9-99;  8:45  ami 
nLUHQ  cooE  aaio-w-u 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pxu^uant  to  the  provisions  of  the 
■■(jovemment  in  the  Sunshine  Act"  (5 
use.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday.  December  14.  1999,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  imless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Disposition  of  minutes  of  previous 

Board  of  Directors'  meetings. 
Summary  reports,  status  reports,  and 

reports  of  actions  taken  pursuant  to 

authority  delegated  by  the  Board  of 

directors. 
Memorandum  and  resolution  re: 

Revised  FDIC  Corporate  Investment 

Policy 

Discussion  Agenda: 

Memorandum  re:  Proposed  Amendment 

to  Statement  of  Policy  on 

Applications  for  Deposit  Insurance 
Memorandum  re:  2000  FDIC  Budget. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-1 7th  Street. 
N.W..  Washington.  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g..  sign  language 


interpretation]  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  December  7,  1999. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Executive  Secretary - 
IFR  Doc.  99-32144  Filed  12-8-99;  9:35  ami 
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FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act  Meeting 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  10:00  A.M..  December 

14,  1999. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board,  1777  F 

Street,  NW,  Washington.  DC  20006. 

STATtJS:  The  entire  meeting  will  be  open 

to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 

PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Proposed  Rule:  Restructuring  of  the 
Office  of  Finance 

•  Proposed  Rule:  Powers  and 
Responsibilities  of  Federal  Home  Loan 
Bank  Boards  of  Directors  and  Senior 
Management 

•  Interim  Final  Rule:  Devolution  of 
Corporate  Governance  Responsibilities 
CONTACT  PERSON  FQR  MORE  INFORMATXW: 
Elaine  L.  Baker.  Secretary'  to  the  Board, 
(202)  408-2837. 

William  W.  Ginsberg, 

Managing  Director. 

|FR  Doc.  99-32153  Filed  12-8-99;  12:08  pml 
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GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FPMR  H-79] 

Utilization  and  Disposal 

AGENCY:  Office  of  Govemmentwide 

Policy,  GSA. 

ACTION:  Notice  of  bulletin. 

summary:  The  attached  bulletin 
announces  an  additional  reporting 
requirement  for  firearms. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Caswell,  Personal  Property 
Management  Policy  Division,  Office  of 


GSA  Bulletin  FPMR  H-7»— UtilUaUon 
and  Disposal 

To:  Heads  of  Federal  agencies 
Subject:  Reporting  requirements  for 
firearms 

1 .  What  is  the  purpose  of  this 
bulletin?  This  bulletin  announces  an 
additional  reporting  requirement  for 
firearms. 

2.  When  does  this  bulletin  expire? 
This  bulletin  will  remain  in  efect  until 
specifically  cancelled. 

3.  What  is  the  background?  The 
Federal  Properly  Management 
Regulations  (FPMR)  were  amended  at  41 
CFR  101-43.4801(c)  to  add  now 
reporting  requirements  for  firearms.  On 
July  23. 1999,  GSA  Bulletin  FPMR  H- 
75  was  issued,  requiring  that  each 
firearm  be  reported  as  a  single  item  per 
report  to  include  serial  number,  make, 
and  model. 

4.  What  must  I  do  as  a  resuh  of  this 
bulletin?  When  reporting  firearms  to 
GSA,  your  report  must  identify  each 
firearm  that  was  acquired  through 
abandonment  or  forfeiture. 

5.  Whom  should  I  contact  for  further 
informaUon?  Martha  Caswell,  Director. 
Personal  Property  Management  PoUcy 
Division  (MTP).  Office  of 
Govemmentwide  Policy.  General 
Services  Administration,  Washington. 
DC  20405:  telephone,  (202)  501-3846;  e- 
mail,  martha.casweliegsa.gov. 

Dated:  December  2.  1999 

G.  Martin  Wager. 

Associate  Administrator  for  Govemmenttvide 
Policy. 

(FR  Doc.  99-32073  Filed  12-9-99:  8:45  ami 
MiMO  coot  ttia-24-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Medical  Child  Support  Working  Group 

agency:  Administration  for  Children 

and  Families.  DHHS. 

ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(FACA).  notice  is  given  of  the  revised 
date  for  the  seventh  meeting  of  the 
Medical  Child  Support  Working  Group 
(MCSWG).  The  Medical  Child  Support 
Working  Group  was  joindy  established 
by  the  Secretaries  of  the  Department  of 


Labor  (DDL)  and  the  Department  of 
Health  and  Human  Services  (DHHS) 
under  section  401(a)  of  the  Child 
Support  Performance  and  hicentive  Act 
of  1998.  The  purpose  of  the  MCSWG  is 
to  identify  the  impediments  to  the 
effective  enforcement  of  medical 
support  by  State  child  support 
enforcement  agencies,  and  to  submit  to 
the  Secretaries  of  DOL  and  DHHS  a 
report  containing  recommendations  for 
appropriate  measures  to  address  those 
impediments.  The  Federal  Register  had 
previously  indicated  that  the  meeting 
would  be  December  13  and  14.  1999 
(See  64  FR  58858.  Nov.  I,  1999  for  the 
DOL  Notice  and  64  FR  59183,  Nov  2 
1 999  for  the  DHHS  Notice). 
DATES:  The  seventh  meeting  of  the 
MCSWG  will  be  held  on  Monday, 
January  10,  2000  and  on  Tuesday 
January  11,  2000.  fix)m  8:30  a.m.'lo 
approximately  6  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  NW.  Washington 
DC  20037.  202-955-6400.  All  interested' 
parties  are  invited  to  attend  this  public 
meeting.  Seating  may  be  limited  and 
will  be  available  on  a  first-come,  first- 
serve  basis.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodation,  should  contact  the 
Executive  Director  of  the  Medical  Child 
Support  Working  Group,  Office  of  Child 
Support  Enforcement,  at  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Samara  Weinstein.  Executive  Director. 
Medical  Child  Support  Working  Group. 
Office  of  Cauld  Support  Enforcement. 
Fourth  Floor  East.  370  L'Enfant 
Promenade.  SW.  Washington.  DC  20447 
(telephone  (202)  401-6953;  fax  (202) 
401-5559;  e-mail: 

sweinstein®cf.dhhs.gov).  These  are  not 
toll-fi«e  numbers.  The  date,  location 
and  time  for  subsequent  MCSWG 
meetings  will  be  announced  in  advance 
in  the  Federal  Register.  However,  it  is 
expected  this  will  be  the  last  meeting. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
AdWsory  Committee  Act,  as  amended  (5 
U.S.C.  Appendix  2)  (FACA),  notice  is 
given  of  meetings  of  the  Medical  Child 
Support  Working  Group  (MCSWG).  The 
Medical  Child  Support  Working  Group 
was  jointly  established  by  the 
Secretaries  of  the  Department  of  Labor 
(DOL)  and  the  Department  of  Health  and 
Human  Services  (DHHS)  under  section 
401  (a)  of  the  Child  Support  Performance 
and  Incentive  Act  of  1998  (Pub.  L.  105- 
200). 

The  purpose  of  the  MCSWG  is  to 
identify  the  impediments  to  the 


effective  enforcement  of  medical 
support  by  State  child  support 
enforcement  agencies,  and  to  submit  to 
the  Secretaries  of  DOL  and  DHHS  a 
report  containing  recommendations  for 
appropriate  measures  to  address  those 
impediments.  This  report  will  include: 
(1)  Recommendations  based  on 
assessments  of  the  form  and  content  of 
the  National  Medical  Support  Notice,  as 
issued  under  proposed  regulation:  (2) 
appropriate  measures  that  establish  the 
priority  of  withholding  of  child  support 
obligations,  medical  support 
obligations,  arrearages  in  such 
obligations,  and  in  the  case  of  a  medical 
support  obligation,  the  employee's 
portion  of  any  health  care  coverage 
premium,  by  such  Stale  agencies  in  light 
of  the  restrictions  on  garnishment 
provided  under  Utle  m  of  the  Consumer 
Credit  Protection  Act  (15  U.S.C.  1671- 
1677);  (3)  appropriate  procedures  for 
coordinating  the  provision, 
enforcement,  and  transition  of  health 
care  coverage  under  the  Stale  programs 
for  child  support.  Medicaid  and  the 
Child  Health  Insurance  Program;  (4) 
appropriate  measures  to  improve  the 
availabiUty  of  alternate  types  of  medical 
support  that  are  aside  from  health  care 
coverage  offered  through  the 
noncustodial  parent's  health  plan,  and 
unrelated  to  the  noncustodial  parent's 
employer,  including  measures  that 
estabUsh  a  noncustodial  parent's 
responsibility  to  share  the  cost  of 
premiums,  co-payments,  deductibles,  or 
payments  for  services  not  covered  under 
a  child's  existing  health  coverage:  (5) 
recommendations  on  whether 
reasonable  cost  should  remain  a 
consideration  under  section  452(f)  of  the 
Social  Security  Act;  and  (6)  appropriate 
measures  for  eliminating  any  other 
impediments  to  the  effective 
enforcement  of  medical  support  orders 
that  the  MCSWG  deems  oecessan'. 

The  membership  of  the  MCSWG  was 
jointly  appointed  bv  the  Secretaries  of 
DOL  and  DHHS,  and  includes 
representatives  of:  (1)  DOL;  (2)  DHHS; 
(3J  State  Child  Support  Enforcement 
Directors:  (4)  Slate  Medicaid  Directors; 
(5)  employers,  including  owners  of 
small  businesses  and  their  trade  and 
industry  representatives  and  certified 
human  resource  Sjjd  pavroll  profession 
as;  (6)  plan  administrators  and  plan 
sponsors  of  group  health  plans  (as 
defined  in  section  607(1)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (29  use.  1167(1));  (7) 
children  potentially  eligible  for  medical 
support,  such  as  child  advocacy 
organizations;  (8)  State  medical  child 
support  organizations;  and  (9) 
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organizations  representing  State  child 
support  programs. 

Agenda 

The  agenda  for  these  meeting  includes 
a  discussion  of  the  issues  to  be 
contained  in  the  MCSWG's  report  to  the 
Secretaries  containing  recommendations 
for  appropriate  measures  to  address  the 
impediments  to  the  effective 
enforcement  of  medical  child  support  as 
listed  above.  At  the  May.  1999.  meeting, 
the  MCSWG  formed  four  (4)  sub- 
committees to  discuss  barriers,  issues, 
options,  and  recommendations  in  the 
interim  between  full  MCSWG  meetings. 
At  the  next  three  meetings  (August. 
1999.  October.  1999,  and  November, 
1999).  the  sub-committees  presented 
their  draft  recommendations  to  the  full 
MCSWG  for  further  discussion  and 
consideration.  At  the  January.  2000. 
meeting,  the  MCSWG  will  discuss  the 
recommendations  contained  in  their 
report  to  the  Secretaries. 

Public  Participation 

Members  of  the  public  wishing  to 
present  oral  statements  to  the  MSCWG 
should  forward  their  requests  to  Samara 
Weinstein,  MCSWG  Executive  Director, 
as  soon  as  possible  and  at  least  four 
days  before  the  meeting.  Such  request 
should  be  made  by  telephone,  fax 
machine,  or  mail,  as  shown  above.  Time 
permitting,  the  Chairs  of  the  MCSWG 
will  attempt  to  accommodate  all  such 
requests  by  reserving  time  for 
presentations.  The  order  of  persons 
making  such  presentations  will  be 
assigned  in  the  order  in  which  the 
requests  are  received.  Members  of  the 
public  are  encouraged  to  Limit  oral 
statements  to  5  minutes,  but  extended 
written  statements  may  be  submitted  for 
the  record.  Members  of  the  public  also 
may  submit  written  statements  for 
distribution  to  the  MCSWG  membership 
and  inclusion  in  the  public  record 
without  presenting  oral  statements. 
Such  written  statements  should  be  sent 
to  the  MCSWG  Executive  Director,  as 
shown  above,  by  mail  or  fax  at  least  5 
business  days  before  the  meeting. 

Minutes  of  all  public  meetings  and 
other  documents  made  available  to  the 
MCSWG  will  be  available  for  pubUc 
inspection  and  copying  at  both  the  DOL 


and  DHHS.  At  DHHS.  these  documents 
will  be  available  at  the  MCSWG 
Executive  Director's  Office.  Office  of 
child  Support  Enforcement  (OCSE). 
Administraton  for  Children  and 
Families.  U.S.  Department  of  Health  and 
Human  Services.  Aerospace  Building, 
Fourth  Floor-East,  370  LEnfant 
Promenade.  SW,  Washington,  DC  from 
8:30  a.m.  to  5:30  p.m.  Questions 
regarding  the  availability  of  documents 
from  DHHS  should  be  directed  to 
Andrew  J.  Hagan.  OCSE  (telephone 
(202)  401-5375).  This  is  not  a  toll-free 
number.  Any  written  comments  on  the 
minutes  should  be  directed  to  Ms. 
Samara  Weinstein.  Executive  Director  of 
the  Working  Group,  as  shown  above. 

Dated:  December  3. 199S. 
David  Gray  Koaa, 

Commissioner,  Office  of  Child  Support 
Enforcement. 

IFR  Doc  99-32095  Filed  12-9-99;  8:45  am] 
BUWO  CODE  41M-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doclwt  Ho.  99N-04071 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Reclassification  Petitions  for  Medical 
Devices 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  axmoundng 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  10, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regtdatory 
Affairs,  OMB,  New  Executive  Office 


Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington.  DC  20503.  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURT>«ER  INFORMATION  CONTACT: 
Peggy  Schlosbiug,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Reclassification  PeUtions  for  Medical 
Devices— 21  CFR  860.123  (OMB  Control 
Number  0910-0138 — Extension) 

FDA  has  the  responsibility,  under 
sections  S13(e)  and  (f),  514(b),  515(b|, 
and  520(1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c(e)  and  (f),  360d(b),  360e(b),  and 
360j(l))  and  part  860  (21  CFR  part  860) 
subpart  C,  to  collect  data  and 
information  contained  in 
reclassification  petitions.  The 
reclassification  provisions  of  the  act 
aUow  any  person  to  petition  for 
reclassification  of  a  medical  device  from 
any  one  of  three  classes  (I,  n,  and  m)  to 
another  class.  The  reclassification 
procedures  (§  860.123)  requires  the 
submission  of  sufficient,  valid  scientific 
evidence  demonstrating  that  the 
proposed  classification  will  provide  a 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device  for  its 
intended  use.  The  reclassification 
provisions  of  the  act  serve  primarily  as 
a  vehicle  for  manufoctuiers  to  seek 
reclassification  fi-om  a  higher  to  a  lower 
class,  thereby  reducing  the  regulatory 
requirements  applicable  to  a  particular 
device.  The  reclassification  petitions 
requesting  classification  from  class  IH  to 
class  n  or  class  1,  if  approved,  provide 
an  alternative  route  to  the  market  in  lieu 
of  preroarket  approval  for  class  m 
devices. 

In  the  Federal  Register  of  September 
17,  1999  (64  FR  50516),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
significant  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows; 


Table  1.— Estimated  Annual  Reporting  Burden  ' 


21  CFR  Section 

No.  ol 
Hespondenis 

Annual 

Frequency  per 

Response 

Total  Annual           Hours  per 
Responses            Response 

Total  Hours 

860.123 

11 

1 

11 

500 

5,500 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  colleclion  of  Information. 
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Based  on  current  trends.  FDA 
anticipates  that  1 1  petitions  will  be 
submitted  each  year.  The  time  required 
to  prepare  and  submit  a  reclassification 
petition,  including  the  time  needed  to 
assemble  supporting  data,  averages  500 
hours  per  petition.  This  average  is  based 
upon  estimates  by  FDA  administrative 
and  technical  staff  who  are  familiar  with 
the  requirements  for  submission  of  a 
reclassification  petition,  have  consulted 
and  advised  manufacturers  on  these 
requirements,  and  have  reviewed  the 
documentation  submitted. 

In  addition.  FDA  is  correcting  a 
docimient  that  appeared  in  the  Federal 
Register  of  Friday.  September  17. 1999 
(64  FR  50516).  On  page  50517.  in  Table 
1  of  the  document,  "860.133"  is 
corrected  to  read  "860.123". 

Daled:  December  3.  1999. 
WilUam  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
IFR  Doc.  99-32000  Filed  12-9-99;  B:45  am) 
BaiMG  COOE  4160-OI-F 


ACTK3N:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Oocliet  No.  99N-2553) 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Citizen 
Petition 

AQENCY:  Food  and  Drug  Administration, 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  lo  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  10, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  lo  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235. 
Washington.  DC  20503.  Attn:  Wendy 
Taylor.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLyim  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Citizen  Petition— 21  CFR  10.30  (OMB 
Conlml  Number  0910-0183)— Extension 

The  Administrative  Procedures  Act  (5 
U.S.C.  553(e))  provides  that  every 
ft,  agency  shall  accord  any  interested 
person  the  right  to  petition  for  issuance, 
amendment,  or  repeal  of  a  rule.  Section 
10.30  provides  that  any  person  may 
submit  to  the  agency  a  citizen  petition 


requesting  the  Commissioner  of  FcKxi 
and  Drugs  to  issue,  amend,  or  revoke  a 
regulation  or  order,  or  to  take  or  refrain 
from  taking  any  other  form  of 
administrative  action.  The  information 
is  used  by  the  agency  to  determine  the 
need  or  desirability  of  the  requested 
action  and  also  to  determine  if  the 
submitted  information  is  sufficient  to 
support  the  action.  FDA  determines  if 
the  submitted  information  is  sufficient 
to  support  the  action.  FDA  determines 
whether  or  not  to  grant  the  petition 
based  on  the  information  submitted. 
The  affected  respondents  are 
individuals  or  households.  Stale  or  local 
govenmienis,  nonprofit  institutions  and 
businesses  or  other  for-profit 
institutions  or  groups. 

In  the  Federal  Register  of  Juno  9, 1998 
(63  FR  31502),  the  agency  requested 
comments  on  the  proposed  collections 
of  information.  No  significant  comments 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 

Dated:  Decembers.  1999. 
William  K.  Hubbard. 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
(FR  Doc.  99-32026  Filed  12-9-99:  8:45  amj 
aajJNG  COOE  4i«o-in-F 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


10.30 


No.  of 
Respondents 


120 


Annual 

Frequency  per 

flesponse 


Total  Annual 


Hours  per 
Response 


Total  Hours 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  mtomiation. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtfi  Care  Financing  Administration 

(Document  Identifier:  HCFA-060S] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 


Interested  persons  are  invitSd  lo  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1 )  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quahty. 
utilitj'.  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 


approved  collection;  Title  of 
Information  Collection:  Hospital 
Provider  of  Extender  Care  Services 
(Swing-Beds)  in  the  Medicare  and 
Medicaid  Programs,  42  CFR  447.280  and 
482.66;  Form  No.:  HCFA-605  (OMB« 
0938-0624):  Use:  This  is  a  facility 
identification  and  screening  form.  It  will 
be  completeiby  a  hospital  that  is 
requesting  appitival.  h  initiates  the 
process  of  determining  the  hospital's 
eligibility  and  also  requests  approval  for 
its  bed  count  category.  Fr^qiienc\':  Other 
(one  time);  Affected  Public:  Business  or 
other  for  profit,  and  Not  for  profit 
institutions;  Number  of  Respondents: 
SO;  Total  Annual  Responses:  50;  Total 
Annual  Hours:  12.5. 
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To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
rBgs/prdact95.hlm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
PaperworkShcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention;  Julie  Brown,  Room  N2-14- 
26.  7500  Security  Boulevard,  Baltimore. 
Maryland  21244-1850. 

Dated;  December  I.  1999. 
lofan  Paniiigiuli, 

Manager.  HCFA  Office  of  Information 
Services.  Security  and  Standards  Group. 
Division  of  HCFA  Enterprise  Standards. 
(PR  Doc.  99-31993  Filed  12  0  00:  8:45  ami 
BIUJNQ  COOC  412(Ma-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heattti  Care  Rnancing  Administration 

[Document  Identiflw:  HCFA-R-0273] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agenc>''s  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 


other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Titie  of 
Information  Collection:  Community 
Mental  Health  Center  Site  Visit 
Assessment  Tool  and  Supporting 
Regulations  in  42  CFR  410.2;  Form  No.: 
HCFA-R-0273  (OMB#  0938-0770):  Use: 
This  information  collection  tool  is 
essential  for  the  Health  Care  Financing 
Administration  (HCFA)  to  ensure  that 
existing  Community  Mental  Health 
Centers  (CMHC),  as  well  as  CMHC 
applicants  to  the  Medicare  program,  are 
in  compliance  with  Medicare  provider 
requirements,  as  well  as  all  applicable 
Federal  and  State  requirements.  The 
collection  tool  will  be  completed  and 
used  by  HCFA  and  its  contractors  to 
collect  patient  records  and  other  CMHC 
operetlonal  information  and  to  verify 
CMHC  compliance  as  determined  by  the 
HCFA  regional  office.  CMHCs  will  be 
required  to  sign  the  completed  form, 
provide  medical  records,  and  other 
operational  information  to  be  copied  by 
the  HCFA  contractor  representative  on- 
site  at  the  CMHC  during  the  site  visit; 
Frequency:  Upon  initial  application  or 
re-enroUment  into  the  Medicare 
program;  Affected  Public:  Business  or 
other  for  profit.  Not  for  profit 
institutions,  and  State,  Local,  or  Tribal 
Government;  Number  of  Respondents: 
850;  Total  Annual /lesponses;  850;  Total 
Annual  Hours:  3.400. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
r8gs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
Information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC.  20503. 


Dated:  October  18,  1999. 
|ohn  Parmjglaili, 

HCFA  Reports  Oearance  Officer.  HCFA  Office 
of  Information  Services.  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 

(PR  Doc.  99-:il989  Filed  12-9-99:  8:45  ami 
OUJNO  COOC  4t2l>-0>-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

[Document  Identifier:  HCFA-0359A)360/n- 
OOSS] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
Inirden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  Information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  Comprehensive 
Outpatient  Rehabilitation  Facility 
(CORF)  Eligibility  and  Survey  Forms 
and  Information  Collection 
Requirements  in  42  CFR  485.56,  485.58, 
485.60,  485.64,  485.66.  410.105;  Form 
No.:  HCFA-0359/0360/R-0055  (OMB  » 
0938-0267);  Use:  In  order  to  participate 
in  the  Medicare  program  as  a  CORF, 
providers  must  meet  federal  conditions 
of  participation.  The  certification  form 
is  needed  to  determine  if  providers  meet 
at  least  preliminary  requirements.  The 
survey  form  is  used  to  record  provider 
compliance  with  the  individual 
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conditions  and  report  findings  to  HCFA; 
Frequency:  Annually;  Affected  Public: 
State.  Local,  or  Tribal  Government; 
Business  or  other  for-profit;  Number  of 
Respondents:  540;  Total  Annual 
Responses:  540:  Total  Annual  Hours: 
260.848. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.btm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  November  17. 1999. 
|ohn  Parmigtani, 

Manager.  HCFA  Office  of  Information 
Services.  Security  and  Standards  Group. 
Division  of  HCFA  Enterprise  Standards 
(PR  Doc.  99-31990  Piled  12-9-99:  8:45  ami 
BILUNG  COOE  tJKt-m-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
(Document  Identifier:  HCFA-1537] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  Information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
Information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 


other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Tvpe  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare/ 
Medicaid  Hospital  Survey  Report  Form 
and  Supporting  Regulations  in  42  CFR 
482.2  through  482.57;  Form  No.:  HCFA- 
1537  (OMB#  0938-0382);  (/se:SecUon 
1 861(e)  of  the  Social  Security  Act 
provides  that  hospitals  participating  in 
Medicare  must  meet  specific 
requirements.  These  requirements  are 
presented  as  Condition  of  Participation. 
State  agencies  must  determine 
compliance  with  these  conditions 
through  the  use  of  this  report  form; 
Frequency:  Annually:  Affected  Public: 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:!. 123:  Total 
Annual  Responses:  i.l23:  Total  Annual 
Hours:  3,650. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http;//www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperworkahcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human' 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503.- 

Dalod:  October  26, 1999. 
|ohn  P.  Burke  m, 

HCFA  Reports  aearance  Officer.  HCFA  Office 
of  Information  Services.  Securityand 
Standards  Group.  Di\ision  of  HCFA 
Enterprise  Standards. 

IFR  Doc  99-31991  Filed  12-9-99:  8:45  ami 
BIUJNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Indantitier:  HCFA-n-028e] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  Information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility'  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Bounceback 
Forms  for  www.medicare.gov/nmpe: 
Form  No.:  HCFA-R-0286  (OMB#0938- 
0773);  t/se.The  purpose  of  the 
bounceback  forms  is  to  provide 
feedback  to  HCFA.  The  information 
collected  through  the  bounceback  form 
will  be  used  in  conjunction  with  other 
itifonnation  collected  about  the  web 
sites  through  focus  groups  and 
interviews  with  web  sites  through  focus 
groups  and  interviews  with  members  of 
the  Alliance  Network.  The  combined 
Information  will  guide  future 
improvements  to  the  web  sites.  There  is 
no  plan  to  disseminate  the  information, 
other  than  through  public  health, 
medical,  or  other  professional  journals, 
in  which  we  may  report  the  residts: 
Frequency:  Users  vsill  have  the 
opportunity  to  complete  the  bounceback 
form  whenever  they  exit  the  web  site; 
Affected  Public:  Individuals  or 
households.  Business  or  other  for  profit, 
and  Not  for  profit  institutions:  Number 
of  Respondents:  49,300;  Total  Annual 
Responses:  49,300;  Total  Annual  Hours: 
5.752. 

To  obtain  copies  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identmer.  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer  OMB  Human' 
Resources  and  Housing  Branch. 
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Attention:  Allison  Eydt,  New  Executive 
Office  Building.  Room  1023S. 
Washington.  DC  20503. 

Dated:  November  22.  1999. 
lohn  Parmigiani. 

Manager.  HCFA  Office  of  In  formation 
Services,  Security  and  Standards  Group. 
Division  of  HCFA  Enterprise  Standards. 
|FR  Doc.  99-31992  Filed  12-9-99;  8:45  ami 
auja  cooe  4ia)-iB-M 


OEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Admlnlatration 

[Document  Identifier:  HCFA-0377/0378m- 
0054] 

Agency  Information  Collection 
Acttvttias:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
othe.'  forms  of  information  technology  to 
minimize  the  informatioD  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification.  HCFA-377  and  the 
Ambulatorv  Surgical  Center  Survey 
Report  Form.  HCFA-378  and  HCFA-R- 
0054  Supporting  Regulations  Contained 
in  42  CFR  416.1  thru  416.150;  Form  No.: 
HCFA-0377/0378/R-0054  (OMB#  0938- 
0266);  t/se:The  ambulatory  surgical 
center  (ASC)  request  for  certification 
form  is  utilized  as  an  application  for 
facilities  wishing  to  participate  in  the 
Medicare  program  as  an  ASC.  This  form 
initiates  the  process  of  obtaining  a 
decision  as  to  whether  the  conditions  of 
coverage  are  met.  It  also  promotes  data 
retrieval  from  the  Online  Data  Input 
Edit  (ODIE  system,  a  subsystem  of  the 


Online  Survey  Certification  and  Report 
(OSCAR)  system  by  HCFA's  Regional 
Offices  (RO)).  The  ASC  report  form  is  an 
instrument  used  by  the  State  survey 
agency  to  record  data  collection  in  order 
to  determine  supplier  compliance  with 
individual  conditions  of  coverage  and  to 
report  it  to  the  Federal  government.  The 
form  is  primarily  a  coding  worksheet 
designed  to  facilitate  data  reduction  and 
retrieval  into  the  ODIE/OSCAR  system 
at  the  HCFA  ROs.  This  form  includes 
basic  information  on  compliance  (i.e.. 
met.  not  met  and  explanatory 
statements)  and  does  not  require  any 
descriptive  information  regarding  the 
survey  activity  itself;  Frequency: 
Annually  and  Other:  One-time;  Affected 
Public:  Business  or  other  for-profit; 
State.  Local,  or  Tribal  Government; 
Number  of  Respondents:  2.798;  Total 
Annual  Responses:  2.931 ;  Total  Annual 
Hours:  1,434. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperworkehcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  1023S. 
Washington.  D.C.  20503. 

paled:  November  10. 1999. 
John  Parmigiani, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Croup,  Division  of  HCFA 
Enterprise  Standards. 

IFR  Doc  99-32035  Filed  12-9-99;  8:45  ami 
BILLMO  COOE  412l>-<a-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS).  Health  Resources  and 
Services  Administration  (60  FR  56605 
as  amended  November  6, 1995,  as  last 


amended  at  64  FR  46694-6.  dated 
Augiist  26.  1999). 

This  notice  is  to  reflect  the  Order  of 
Succession  for  the  Health  Resources  and 
Services  Administration  (HRSA). 

Section  R-30  Order  of  Succession. 

During  the  absence  or  disability  of  the 
Administrator  or  in  the  event  of  a 
vacancy  in  that  office,  the  first  official 
listed  below  who  is  available  shall  act 
as  Administrator,  except  that  during  a 
planned  period  of  absence,  the 
Administrator  may  specify  a  different 
order  of  succession.  The  order  of 
succession  will  be: 

1.  Deputy  Administrator; 

2.  Associate  Administrator.  Office  of 
Management  and  Program  Support; 

3.  Associate  Administrator.  Bureau  of 
Primary  Health  Care: 

4.  Associate  Administrator,  Bureau  of 
Health  Professions; 

5.  Associate  Administrator,  HIV/ AIDS 
Bureau; 

6.  Associate  Administrator,  Maternal 
and  Child  Health  Bureau;  and 

7.  Associate  Administrator.  Office  of 
Field  Operations 

Section  R— 40.  Delegation  of 
Authoritv. 

All  delegations  and  redelegations  of 
authorities  to  officers  and  employees  of 
the  Health  Resources  and  Services 
Administration  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  action  will  be  continued  in  effect 
in  them  or  their  successors,  pending 
further  redelegation.  provided  they  are 
consistent  with  this  action. 

This  document  is  effective  upon  date 
of  signature. 

Dated:  November  29.  1999. 
Claude  Earl  Fox. 
.Administrator. 

IFR  Doc.  99-32003  Filed  12-S-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Privacy  Act  of  1974;  New  System  of 
Records 

AGENCY:  Health  Resources  and  Services 

Administration.  HHS. 

ACTION:  Notification  of  New  System  of 

Records. 

5UUMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Health  Resources  and  Services 
Administration  (HRSA)  is  publishing 
notice  of  a  proposal  to  add  a  new  system 
of  records.  The  Ricky  Ray  Hemophilia 
ReUef  Fund  Act  of  1998  ("the  Act") 
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established  the  Ricky  Ray  Hemophilia 
Relief  Program  which  is  designed  to 
compensate  certain  individuals  with 
blood-clotting  disorders,  such  as 
hemophilia,  who  were  infected  with 
HIV  through  the  use  of  plasma 
derivatives  administered  between  July 
1. 1982  and  December  31.  1987.  The  Act 
will  also  compensate  certain  individuals 
who  acquired  HTV  through  contact  with 
the  foregoing  persons.  This  system  of 
records  is  required  to  comply  vrith  the 
implementation  directives  of  Public 
Law  105-369.  the  Ricky  Ray 
Hemophilia  Relief  Fund  Act  of  1998. 
The  records  will  be  used  for  Program 
planning,  implementation,  evaluation, 
monitoring,  and  documentation  storage 
purposes. 

DATES:  HRSA  invites  interested  parties 
to  submit  comments  on  the  proposed 
New  System  of  Records  on  or  before 
January  19.  2000.  HRSA  has  sent  a 
Report  of  New  System  of  Records  to 
Congress  and  to  the  Office  of 
Management  and  Budget  (OMB)  on 
November  24. 1999.  The  New  System  of 
Records  will  be  effective  40  days  from 
the  date  submitted  to  OMB  unless 
HRSA  receives  comments  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Please  address  comments  to 
Health  Resources  and  Services 
Administration  (HRSA)  Privacy  Act 
Officer.  5600  Fishers  Lane.  Room  14A- 
20,  Rockville:  Maryland  20857; 
telephone  (301)  443-3780.  Comments 
received  will  be  available  for  inspection 
at  this  same  address  from  9  a.m.  to  3 
p.m.,  Monday  through  Friday.  This  is 
not  a  toll-free  number. 

FOB  FURTHER  INFORMATION  COflTACT: 
Program  Manager,  Ricky  Ray  Program 
Office,  Bureau  of  Health  Professions, 
Room  8-05,  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  Maryland 
20857;  telephone  (301)  443-2330.  This 
is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Health  Resources  and  Services 
Administration  (HRSA)  proposes  to 
establish  a  new  system  of  records:  09- 
15-0061:  "Ricky  Ray  Hemophilia  Relief 
Fund  Act  of  1998.  HHS/HRSA/BHPr". 
The  Ricky  Ray  Hemophilia  Relief  Fund 
Act  of  1998  (the  "Act ")  established  the 
Ricky  Ray  Hemophilia  Program  (the 
"Program")  which  is  designed  to 
compensate  any  individual  who  has  an 
HIV  infection  where  the  individual: 

(a)  Has  any  fonn  of  a  blood  cloning 
disorder,  such  as  hemophilia,  and  was 
treated  with  antihemophilic  factor  (a  plasma 
derivative)  between  July  1.  1982.  and 
December  31.  1987: 

(b)  Is  the  lawful  spouse  of  the  individual 
described  above; 


(c)  Is  the  former  spouse  of  the  individuat 
described  in  paragraph  (a)  who  was  the 
lawful  spouse  of  such  individual  between 
July  1.  1982.  and  December  31,  1987.  and 
who  can  assert  with  reasonable  medical 
certainty  that  there  was  a  transmission  of  the 
HIV  from  the  individual  described  in 
paragraph  (a):  or 

(d)  Acquired  the  HIV  infection  through 
perinatal  transmission  from  a  parent  who  is 
an  individual  described  in  paragraphs  (a),  (b). 
or  (c). 

Subject  to  the  availability  of 
appropriations,  the  Program  will 
provide  payments  of  SIOO.OOO  to  the 
estimated  7.200  people  suffering  from 
blood  clotting  disorders,  such  as 
hemophilia,  or  survivors  of  such 
individuals,  who  were  infected  with  the 
HIV  virus  as  a  restdt  of  using  plasma 
derivatives  between  July  1982  and 
December  1987.  This  compensation  is 
intended  to  help  offset  the  past  and 
future  expense  of  medical  treatment  for 
HIV.  The  Federal  Register  notice, 
published  March  24. 1999  (64  FR 
14251).  announces  procedures  for  filing 
Notices  of  Intent  to  File  Petitions  for 
payment  under  the  law  which  was 
enacted  on  November  12. 1998.  No 
fimds  have  been  appropriated  either  for 
the  payment  of  awards  to  petitioners  or 
for  the  administrative  costs  to  HHS  for 
operating  this  new  program. 
Nevertheless,  the  Act  states  states  that 
HHS  shall  establish  procedures  to 
implement  the  Act  vrithin  120  days  of 
its  enactment.  This  system  of  records  is 
reqiiired  to  comply  with  the 
implementation  directive.  It  will  be 
used  for  program  planning, 
implementation,  evaluation,  monitoring, 
and  documentation  storage  purposes. 
The  Notice  of  Intent  shall  include  (1) 
the  name  of  the  petitioner,  with  current 
address  and  phone  number,  and  (2)  the 
name,  address,  and  phone  number  of 
the  petitioner's  attorney  of  record  or 
other  representative  fOr  the  petition,  if 
any.  The  Notice  will  be  sent  to  The 
Ricky  Ray  Program  Office.  HRSA/BHPr. 
and  an  acknowledgment  will  be 
returned  to  the  petitioner  reflecting  a 
case  number  assignment. 

HRSA  will  permit  disclosure  of  the 
records  to  third  parties  pursuant  to  the 
following  routine  uses.  The  first  routine 
use  permits  disclostue  to  a 
Congressional  office  to  allow  subject 
individuals  to  obtain  assistance  from 
their  representatives  in  Congress,  if  they 
so  desire.  The  second  routine  use  allows 
disclosure  to  the  Department  of  Justice 
or  a  court,  in  the  event  of  litigation.  The 
third  routine  use  allows  disclosure  of 
records  to  contractors  for  the  purposes 
of  data  analysis  and  record  systems 
processing  and  refinement.  The  fourth 
routine  use  allows  disclosure  to 


contractors,  medical  personnel  imd 
others  needed  to  review,  verify  and 
validate  petitions. 

The  following  notice  is  written  in  the 
present  tense,  rather  than  the  future 
tense,  in  order  to  avoid  the  unnecessary 
expenditure  of  public  fimds  to  republish 
the  notice  after  the  system  becomes 
effective. 

Dated:  November  24. 1999. 
aauda  Eart  Fox. 

Administrator- 

09-15-0061 

SVSTEM  NAME: 

Ricky  Rav  HemophiUa  Relief  Fund 
Act  of  1998.  HHS/HRSA/BHPr 

SECURITY  CI.ASSIFICATION: 

None. 

SYSTEM  UXAT10N: 

Ricky  Ray  Program  Office,  Biireau  of 
Health  Professions,  Health  ResotuT»s 
and  Services  Administration,  Room  8- 
05.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 

CATEGORIES  OF  INOmOUAU  COVEREO  BY  THE 
SYSTEM: 

Petitioners  and/or  their 
representatives  (if  any)  filing  for 
compensation  imder  the  Ricky  Ray 
Hemophilia  Relief  Ftmd  Act  of  1998 

CATEOORCS  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  documents  which 
may  include  general  or  Congressional 
correspondence.  Notice  of  Intent  to  File 
a  Petition,  case  number  assignment. 
HHS  responses,  medical  and  legal 
documentation,  payment  information, 
and  other  related  case  processing 
documents. 

AUTHOnTY  FOR  MAINTENANCE  OF  TW  SYSTEM: 

The  authority  for  management  of  the 
system  is  governed  by  Pub.  L.  105-369. 
Ricky  Ray  Hemophilia  Relief  Fund  Act 
of  1998.  enacted  November  12.  1998  (42 
U.S.C.  300C-22)  which  provides  for 
compassionate  payments  with  regard  to 
certain  individuals  with  blood-clotting 
disorders,  such  as  hemophilia,  who 
contracted  human  immunodeficiencv 
virus  (HIV)  due  to  contaminated 
antihemophilic  factor  within  specified 
time  periods. 

ROUTINE  USES  OF.RECORDS  MAINTAINED  W  THE 
SYSTEM.  mCLUOMSCArEGORIES  Of^USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  petitioner,  in  response  to 
an  inquiry  from  the  Congressional  office 
made  at  the  request  of  the  petitioner. 

2.  In  the  event  of  htigation  where  the 
defendant  is: 
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(al  The  Department,  any  component 
of  the  Department,  or  any  employee  of 
the  Department  in  his  or  her  official 
capacity: 

(b)  The  United  States  where  the 
Department  determines  that  the  claim,  if 
successful,  is  likely  to  directly  aSect  the 
operations  of  the  Department  or  any  of 
its  components;  or 

(c)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
lustice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  to  enable  that  Department  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

3.  HRSA  may  disclose  records  to 
Department  contractors  and 
subcontractors  for  the  purposes  of 
conducting  data  analysis  for  program 
evaluations,  compiling  managerial  and 
statistical  reports,  and  record  systems 
processing  and  refinement. 

4.  HRSA  may  contract  with  expert 
consultants  for  the  purpose  of  obtaining 
advice  on  petitioner's  eligibility  for 
compensation. 

Relevant  records  may  be  disclosed  to 
such  consultants.  The  consultants  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records 
and  return  all  records  to  HRSA. 

5.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  regulation, 
rule,  or  order  issued  pursuant  thereto, 
the  relevant  records  in  the  system  of 
records  may  be  referred  to  the 
appropriate  agency,  whether  Federal, 
State  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation,  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order  issued 
pursuant  thereto,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  records  were 
collected. 


pouaes  AND  PfucncEs  for  srofwo, 

RETRIEVING.  ACCESSING,  RET  ANNO  AND 
DISPOSINO  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
on  computer  hard  drives  and/or  disk 
packs. 

retrevasility: 

Retrievability  will  he  by  case  number 
and/or  name  of  petitioner. 

SAnoUAROS: 

1.  Assign  Responsibility  for  Security: 
Assign  responsibility  for  security  to  a 
management  ofGcial  knowledgeable  in 
the  nature  of  the  information  and 
process  supported  by  the  application 
and  in  the  management,  persoimel. 
operational,  and  technical  controls  used 
to  protect  it. 

2.  Perform  Risk  Assessment:  A  risk 
assessment  shall  be  conducted  in 
conjunction  with  the  development  of 
and  prior  to  the  approval  of  the  system 
design  and  shall  ensure  that 
vulnerabilities,  risks,  and  other  security 
concerns  are  identified  and  addressed  in 
the  system  design  and  throughout  the 
life  cycle  of  the  project.  This  shall  be 
consistent  with  the  HHS  Automated 
Information  Systems  Security  Program 
Handbook  (in  particular  Chapters  V  and 
X). 

3.  Develop  Application  Security  Plan: 
Plan  for  the  adequate  security  of  the 
application,  taking  into  account  the 
security  of  all  systems  in  which  the 
application  will  operate.  Application 
security  plans  shall  address  application 
rules,  training  on  use  of  the  system, 
persoimel  security,  contingency 
planning,  technical  controls, 
information  sharing,  and  public  access 
controls. 

4.  Review  Application  Controls: 
Perform  an  independent  review  or  audit 
of  the  security  control  in  the  application 
al  least  every  3  years. 

5.  Authorize  Processing:  Ensure  that  a 
management  official  authorizes  in 
writing  confirming  that  its  security  plan 
as  implemented  adequately  secures  the 
application.  The  application  must  be 
authorized  prior  to  operating  and 
reauthorized  at  least  every  3  years 
thereafter.  Management  authorization 
implies  accepting  the  risk  of  each 
system  used  by  the  appUca'jon. 

6.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Adiiunistration  Manual;  the  DHHS 
Automated  Information  Systems 
Security  Program  Handbook;  and 
Appendix  m  to  0MB  Circular  No.  A- 
130;  Appendix  I.  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals." 


RETENTION  AND  DISPOSAL: 

Records  will  be  retained  for  6  years 
after  the  program  is  closed,  and  then 
destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Program  Manager,  Ricky  Ray  Program 
Office.  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  8-05,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

NomcATiON  procedure: 

Requests  must  be  made  to  the  System 
Manager. 

Reijuests  in  person:  An  individual 
who  appears  at  the  site  where  records 
are  stored  seeking  access  to  or 
disclosure  of  records  relating  to  him/her 
shall  provide  his/her  name,  current 
address,  and  at  least  one  piece  of 
identification  such  as  driver's  license, 
passport,  voter  registration  card,  or 
union  card.  Identification  with  a  current 
photograph  is  preferred  but  not 
required.  Additional  identification  may 
be  requested  when  there  is  a  request  for 
access  to  records  which  contain  an 
apparent  discrepancy  between 
information  contained  in  the  records 
and  that  provided  by  the  individual 
requesting  access  to  the  records.  No 
verification  of  identity  shall  be  required 
where  the  record  is  one  which  is 
required  to  be  disclosed  under  the 
Freedom  of  Information  Act. 

Requests  by  mail:  Requests  for 
information  and/or  access  to  records 
received  by  mail  must  contain 
information  providing  the  identity  of 
the  writer  and  a  reasonable  description 
of  the  record  desired.  Written  requests 
must  contain  the  name  and  address  of 
the  requester,  his/her  date  of  birth  and 
his/her  signature  for  comparison 
purposes. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request  an 
accounting  of  disclosures  that  may  have 
been  made  of  their  records,  if  any. 

CONTESTING  RECORDS  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  above  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  and  the  reason(s) 
for  requesting  the  correction,  along  with 
supporting  justification  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 


RECORD  SOURCE  CATEGORIES: 

Petitioners  and/or  their 
representatives  under  the  Ricky  Ray 
Hemophilia  Relief  Fund  Act  of  1998. 

SYSTEMS  EXEMPTED  FROM  CERTAW  PROVISIONS 
OF  THE  ACT: 

None. 
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DEPARTMErfT  OF  HEAL-TX  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorj'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  follovring 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  what 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Nalionai  Institute  of 
Montal  Health  and  Special  Emphasis  Panel. 

Date:  December  8. 1999. 

Time:  2  p.m.  to  4  p-m. 

Agenda:  To  review  and  evaluate  grant 
apprications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  L.R.  Stanford,  PhD.. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIK,  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6138.  MSC  9606. 
Bethesda,  MD  20892-9606.  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  duo  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93-242.  Mental  Health 
Research  Grants;  93.281,  Scientist 
Development  Av^ard.  Scientist  Development 
Award  for  Clinicians  and  Research  Scientist 
Award.  93.282,  Mental  Health  National 
Research  Seri'ice  Awards  for  Research 
Training,  National  Institutes  of  Health,  HHS) 

Dated:  December  2,  1999. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-32016  Filed  12-9-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Piu-suant  to  section  lOfd)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)16).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Methylation- 
dependent  Transcriptional  Repression  (K22) 
SEP. 

Dole.  December  18. 1999. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.,  5th  Floor. 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact /lerson :Gopal  M.  Bhatnagar.  Phd. 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  PHS,  DHHS.  9000 
Rockville  Pike.  6100  BIdg..  Room  5E01, 
Bethesda.  MD  20892.  (303)  496-1485. 

This  notice  is  being  pablished  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  A.sslstance 
Program  Nos.  93.209.  Ciintraception  and 
Infertility  Loan  Repayment  Program:  93.864. 
Population  Research:  93  865.  Research  for 
Mothers  and  Children:  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  December  2. 1999. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-32018  Filed  12-S-90;  8:45  ami 
BILLING  COOE  4I«>-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  For  Sclemmc  Review:  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

■Vome  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  December  10, 1999. 
Time:  9:15  a.m.  to  11:15  a.m. 
Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen.  PhD. 
Scientific  Review  Administrator.  C^enter  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4104, 
MSC  7814.  Bethesda.  MD  20892.  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  OrTle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dole:  December  18. 1999. 
Time:  9  a.m.  to  11  a.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NTH.  Rockledge  2.  Bediesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4104. 
MSC  7814.  Bethesda.  MD  20892,  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15 
days  prior  to  die  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  lor  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  MBC- 
102. 
Dote;  December  16,  1999. 
Time:  1:00  p.m.  to  2:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;NIH.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Ciintacl  Person:  Martin  Slater.  PhD. 
Scientific  Review  .administrator.  Center  for 
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Scientiiic  Review.  National  Institutes  of 
Health.  6701  Rockladge  Drive.  Room  4184. 
MSC  7B0B.  Betbesda.  MD  20892.  (301)  43&- 
1149. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306:  93.333,  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892.  93.893,  National 
histitutes  of  Health.  HHS) 

Dated:  December  2.  1999. 
La  Verne  Y.  StringfieM. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
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OEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4446-N-13] 

Notica  ol  Proposed  Information 
Collection:  Comment  Request, 
Continuum  of  Care  Homeless 
Assistance  Application 

agency:  OSice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMAAY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
solicitiog  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February  8, 
2000 

ADOflESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  ConmieDts  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sheila  Jones,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW.  Room 
7232.  Washington.  DC  20410. 
FOn  FURTHER  INFORMATION  CONTACT: 
.Mma  Thomas,  202-708-2140  x4470,  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SIM>PL£MENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
&om  members  of  the  public  and 
aHecting  agencies  concerning  the 
proposed  collection  of  information  to: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond  including 
throtigh  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Continuum  of  Caie 
Homeless  Assistance  Application. 

OMB  Control  Number,  if  applicable: 
2506-0112. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Information  to  be  used  in  the  rating, 
ranking  and  selection  of  proposals 
submitted  to  HUD  by  State  and  local 
govbmments,  public  housing 
authorities,  and  nonprofit  organizations 
for  awarded  fimds  under  the  Continuum 
of  Care  Homeless  Assistance  programs. 

Members  of  affected  public:  Eligible 
applicants  interested  in  applying  for 
Continuum  of  Care  Homeless  Assistance 
funds. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  126,000. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection. 

Autfaority:  The  Paperwork  Reduction  Act 
of  1995. 44  U.S.C.  Chapter  35.  as  amended. 

Dated:  December  6.  1999. 
Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

|FR  Doc  99-32068  Filed  12-9-99:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4445-H-291 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Comprehensive  Needs  Assessment 
(CNA) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 


SUMMARY;  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Conmients  Due  Date:  February  8, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nimiber  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
L'Enfant  Building,  Room  8202, 
Washington,  DC  20410,  telephone  (202) 
708-3944  (this  is  not  a  toll-Eree  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmon,  Multifamily  Housing, 
Office  of  Business  Products,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street.  SW,  Washington.  DC 
20410,  telephone  (202)  708-3944  (this  is 
not  a  toll-Jree  number)  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  &ibance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Comprehensive 
Needs  Assessment  (CNA). 

OMB  Control  Number,  if  applicable: 
2502-0505. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Comprehensive  Needs  Assessment 
(CNA)  is  a  description  of  current  and 


future  financial  resources  and  needs  of 
certain  multifamily  projects. 
Comprehensive  Needs  Assessments  are 
authorized  by  Title  IV  of  the  Housing 
and  Community  Development  Act  of 
1992  as  amended  by  the  Multifamily 
Housing  Property  Disposition  Reform  of 
1994  and  Section  531  of  the  Department 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act.  1996. 

Agency  form  numbers,  if  applicable: 
HUD-96001.  HUD-96002. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  1 .000.  the 
frequency  of  responses  is  1 ,  the  annual 
responses  are  1.000.  the  time  required  to 
complete  HUD-96001  is  1.25  hours  and 
the  time  required  to  complete  HUD- 
96002  is  1.25  hours,  and  the  estimated 
atmual  hour  burden  is  2,500. 

Status  of  the  proposed  information 

collection:  Reinstatement  with  change. 

Authority:  The  Paperwork  Reduction  Act 

of  1995.  44  U.S.C.  rjiapler  35.  as  amended. 

Dated:  December  7. 1999. 
WUIiam  C  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 
(PR  Doc.  99-32069  Filed  12-9-99:  8:45  am) 
BILUNG  CODE  tt10-27-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4443-N-09] 

Notice  of  Proposed  Information 
Collection  for  Community 
Development  Block  Grant  Program  tor 
Indian  Tribes  and  Alaska  Native 
Villages— Notice  of  Funding 
Availability 

AGENCY:  Office  of  the  Assistant 
Secretarj'  for  Public  and  Indian 
Housing,  HUD. 
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ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  [)epartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February  8 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  ntmiber  and  should  be  sent  to: 

Mildred  M.  Hamman.  Reports  Liai.Hon 
Officer.  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
DevelopmenI,  451  7th  Street.  SW.  room  4238. 
Washington.  DC  20410-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-3642. 
extension  4128.  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
numbei). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from_  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accntracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 


techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for 
Community  Development  Block  Grant 
Program  Funding  for  Indian  Tribes  and 
Alaska  Native  Villages. 

OMB  Control  Number:  2577-0191. 
Description  of  the  need  for  the 
information  and  proposed  use:  The 
Community  Development  Block  Grant 
Program  for  Indian  tribes  and  Alaska 
native  villages  requires  eligible 
applicants  to  submit  information  to 
HUD  to  select  the  liesi  projects  for 
funding  during  the  annual  competitions. 
Additionally,  the  requirements  are 
essential  for  HltD  in  monitoring  grants 
to  insure  that  grantees  are  making 
proper  use  of  Federal  dollars,  and  to 
show  employment  of  force  account 
construction. 

Agency  form  numbers,  if  applicable 
HUD-4121,  HUD-4122.  HUD-4123 
HUD-4125.  HUI>-4126.  Form  HUD- 
4122-1  which  was  used  for  the  Indian 
HOME  Program  is  cancelled. 

Members  of  affected  public:  State  or 
Local  Govenmient  (Indian  Tribes  and 
Alaska  Native  Villages). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  300  respondents, 
annually  and  on  occasion.  40  average 
hoiu-s  per  response,  12,000  hours  for  a 
total  reporting  burden. 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  [)ecember  6. 1999. 
Harold  I 


.Assistant  Secwiary  for  Public  and  Indian 

Housing. 

BILUNO  COOE  «io-n-a 
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Needs  Description 
Comprehiensive  Approach 

Indian  Community  Development 

Block  Grant  (ICOBG) 

See  Instructions  and  Public  Reporting  Statement  on  back. 


U.S.  Department  of  Housing 

■nd  Urtian  Oevelopment 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No  2577-0191 
(8xp.  1/31/2000) 


1    Name  0*  Applicani 

2    App(»c«lton/Granl  Nymbw  (to  be  assigned  by  HUD  upon  submission) 

3.  Kwna  o(  Protw^t 

4. 

1      1  Orlglnat  (check  here  if  this  is 
1 1  the  firtt  submission  to  HUO) 

Date  (mnVd*yyyy) 

I — 1  submitted  after  gram  award) 

Dale  {mm/dd/yyyy) 

5.  CommunKy  Davafopnwnt  NMda  D«*cr1ptlen  {See  Instructions  on  tMck.) 


Previous  editiofis  are  obsolete 


Page  1  ot  2 


formHU[M121  (12/97) 
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r«,uiremen,s  and  application  submission  'equiremTnT  A^S,ts  p"o'de  oe^efal'ntor^^^^^  T"  """""""  '"""""S  «"8*""V 


for  v<h,ch  funding  ,s  requested.  Additional  pages  may  be  anached  v,llage/tnbe,  and  pnonty  of  ih,s  pro,ect  over  otfier  projects 


Previous  editions  are  obsolete 


Page  2  of  2 


lorni  HUD-4121  (12/97) 


69282 


Federal  Register / Vol.  64,  No.  237 /Friday.  December  10.  1999 /Notices 


Project  Summary 

Indian  Community  Development 
Block  Grant  (ICDBG) 


U.S.  0«partfTwnt  of  Housing 

and  UrtMo  Dttvelopment 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No.  2577-0191 
(exp.  1/31/2000) 


See  Instructions  and  Public  Reporting  Statement  on  back. 

Note:  Items  1  through  4  on  ttvs  form  should  match  those  items  on  form  HUD-41 21 . 


Name  of  Applicant 


3.  Nam*  of  Pioiact 


2.  AppUcabon/Qrant  Number  (to  be  assigned  by  HUD  upon  submission) 


□  Original  (check  rme  rt  thia  is 
the  first  submission  to  HUO) 


□  Amendmvnt  (check  hare  it 
submttteO  attar  grant  award) 


Dale  (mm/dd/yyyy) 


Data  (mm/dd/yyyy) 


5.  OMcrjpUon  of  Project  (See  Instructions  on  back.) 


[    I  Check  hers  if  a(l(litk}nal  page(s)  are  attached 


e.    Low/Moderate  Benefit  Low  and  irxxJerate  income  beneficiary  as  defined  in  24  CFn  1003.4. 


Number  ot  Persons 
Served  Dy  the  Project 


I  Nurr^Mr  &  Percentage  of  Low/Moderate 
Income  Persons  who  Benefit 


Previous  editions  are  obsolete 


Page  i  ol  2 
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^ud'^tS'^SfS.T '  """  '^,'  '?i°  °"' '°  ""  "^""'  "» "^^  '"'°  consideration  The  following  type  of  into,^at^TsuX?ve  ol  »^>?s^^ 
?Zn™L^  Sf=T  ■'  °  1  "IS^^  "^""^  '^^  ""^""^  ^""^''  "=  ='"  '^""^^  '««'■  'i"«^'  '^'-  volume  number,  elc  )  lo  whal  dMreeTsS  vVs  me  o^SS 
Lr^  ^  Hf''^.,°^K°'  "f"^'"'  *"«"'  °'  ""''  "^"  '"  completon,  location  of  lacility  rn  reference  lo  populaton  servM  (top"S  S  »oS  H^ 

SrTct    r!ba  blS^^Tn  orott  cor'^^^^^  T  '"'"'"'"'^"^'  90.emmenrho«  pro.ec,  w.ll  STcarr^M  oT^mbiTo^ce^cl"  .Tri  SX 

f„^^>,  i,  ,  .  1"^  ?  corporation,  local  Development  corporation,  etc  ),  what  funds  wll  t»  required  from  otiwr  sources  and  current  status  ol  funds 
['"l'l'L''^^'?lr.^"l''^'\'"'^^  '^.«  ""^"V  0'  >"«  ""VOBBa  project    II  funds  are  requested  for  panning  and/or  lechnica^ssi^anci^  .Z^,f  ™™f^, 


Public  reporting  burden  for  ttiis  collection  of  information  is  estimated  to  average  20  hours  per  response,  including  the  time  for  reviewing  instructions 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  This  agency 
may  not  collect  this  information,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently  valid  OMB  control  number 
This  collection  of  information  requires  that  each  eKgible  applicant  submit  information  to  enable  HUD  to  select  the  best  protectt  tor  funding  dunno  annual 
competitions  for  the  ICD6G  Program,  The  information  will  be  used  by  HUO  to  determine  whether  applications  meet  minirtHim  screening  eligibility 
requirements  and  application  submission  requirements.  Applicants  provide  general  information  about  the  project  which  is  preliminary  to  the  review  ol  the 
applicant  s  response  to  the  critena  for  rating  the  application  The  information  is  essential  for  HUD  in  moniloring  grants  to  ensure  thai  grantees  are  maKmo 
^'^i'Jf°  Federal  dollars.  Responses  to  the  collection  are  required  by  Section  1 05  of  the  Department  of  Housing  and  Urban  Developmeni  Refomi  Act  (P  L 
101-235)  as  amended  by  the  Cranston-Gonzales  National  Affordable  Housing  Act  of  1990.  The  infomiation  requested  does  not  lend  itself  lo  confideniiality 
Previous  editions  are  obsolete  Page  2  of  2  fom>  HUIM122  (12/98) 
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Cost  Summary 

Indian  Community  Development  Block 
Grant  (ICDBG) 


U.S.  Dapartment  of  Homing  - 
and  Urban  Dovalopment 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No  2577-0191 
(exp.  mi/2000) 


See  Instructions  and  Public  Reporting  Statement  on  back. 


1.  Nam*  01  Aoplicant  (u  Wwn  «i  rt«n  5.  suivttro  Fom  «4) 

1 — 1  nm  mjbmtm  n  HUD)    ' — '  "in  iiiipl»n«iation  scKedula       ' — '  •!»(  HUD  >ppmv«l  ol  sum) 
as  part  ol  pf»-awart  requiramants 

Data  ^nMMhfm) 

4. 

Pro|*ct  Nam*  4  ProlKt  CsUgory 

(sae  instfucttona  oo  back) 

ICOBO 

Anxiunt  Raguastad 

to*  aacti  aclwity 

b 

Program  Funda  (in  thousands  of  $  ) 
Other 

Olhar  Sourca  Amounl 

for  aach  activrty 

C 

Sourca  of  other  funds 

lor  eacti  activity 

d 

S 

S 

a.  GeoeraJ  Manageniem  and  Oversight 

b-  Indirect  Costs:  Enter  indirect  costs  to  be  ctiarged  to  me 
program  pursuant  to  a  cost  ailocation  plan. 

c    Audit  Enter  estimated  coat  ot  Program  share  of  A-1 33  audits. 

Admlnlatratlan  Total  ■ 

e.   Planning  The  Project  daaciiption  must  address  the  proposed  use 
of  ttiese  funds. 

7.  Tachnlcat  Aaalatanca  Enter  total  amount  of  ICCSQ  tints 
requested  for  technical  assistance-  " 

8.  Sub  Total  Enter  totals  of  columns  b.  and  c. 

s 

t 

9.  Grand  Total  Enter  sum  of  column  b.  plus  column  c. 

A     .      IT  h     « 

S 

The  tbtal  of  items  5  and  6  cannot  exceed  20%  of  the  total  ICDBG  funds  requested 

'  No  more  than  10%  of  ICDBG  funds  requested  may  be  used  for  technicaj  assistance.  If  funds  are  refluasted  under  this  line  item,  a  separate  project  descnjtion 
must  accompany  the  application  to  describe  the  technical  assistance  the  application  inlands  to  obtain  Only  technical  assistance  costs  assoaaled  with  the 
developmeni  of  a  capacity  to  undertaXe  a  specific  funded  program  activity  are  eligible  (24  CFR  1003-206). 

fonnHUO-41 23  (12/98) 


Previous  editions  are  obsolete 


Page  l  of  2 


Federal  Register /Vol.  64.  No.  237 /Friday,  December  10,  1999 /Notices 


69285 


Public  reporting  burden  for  this  collection  ol  information  is  estimated  to  average  40  hours  per  response,  including  the  time  lor  reviewing  instnjclions. 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  This  agency  may 
not  collect  this  information,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently  valid  OMIB  control  number 
This  collection  of  information  requires  that  each  eligible  applicant  submit  information  to  enable  hud  to  select  the  best  projects  for  funding  dunng  annual 
competitions  for  the  ICDBG  Program,  The  information  will  be  used  by  HUD  to  determine  whether  applications  meet  minimum  screening  eligibility 
requirements  and  application  submission  requirements.  Applicants  provide  general  information  atxjut  trie  protect  which  is  preliminary  to  the  review  of  the 
applicants  response  to  the  criteria  for  rating  the  application  The  information  is  essential  for  HUD  in  moriitonng  grants  to  ensure  that  grantees  ate  making 
proper  use  of  Federal  dollars  Responses  to  the  collection  are  required  by  Section  1 05  of  the  Department  of  Housing  and  Urban  Development  Relomi  Acl  (P,L, 
101-235)  as  amended  by  the  Cranston-Gonzales  National  Affordable  Housing  Act  of  1990,  The  intomiation  requested  does  not  fend  itself  to  confidentiality 


Instmctions  for  Item  4. 

Project  Name  and  Project  Type 


Participants  enter  the  project  name  and  the  name  of  one  of  the 
following  three  categories  of  activities: 

•  Housing 

•  Community  Facilities 

•  Economic  Development 

Also  enter  the  component  name  it  applicable.  Use  a  separate 
Cost  Summary  sheet  (form  HUD-4123)  for  each  project  in- 
cluded In  the  application. 

Examples  of  categories  and/or  components  including  ex- 
amples of  eligible  activities  are  listed  below. 

Housing 

Rehabilitation  Component 

•  Rehabilitation 

•  Demolition 

Land  to  Support  New  Housing  Component 
New  Housing  Construction  Component 


Community  Facilltites 

Infrastructure  Component 

•  Water 

•  Sewer 

•  Roads  and  Streets 

•  Storm  Sewers 
Buildings  Component 

•  Health  Clinic 

•  Daycare  Center 

•  Community  Center 

•  Multi-purpose  Center 


Economic  Development     ■ 

•    Commercial 


(wholesale,  retail) 


Industrial 

Motel/Hotel 

Restaurant 

Agricultural  Development 


\ 


Previous  editions  are  obsolete 
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Certifications 

Indian  Community  Development 
Block  Gram  (ICOBG) 


U.S.  Department  of  Housing 

and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OM8  Appioval  No  25770181 
(wp  1/31/2000) 


Public  reporting  burden  for  this  colfectton  ol  inlo/matlon  is  estimated  to  average  40  rwurs  per  response.  Including  Itie  time  for  reviewing  instructions. 
searching  existing  data  sources,  ga1^e^ng  and  n%aintaining  trie  data  needed,  and  compteling  and  reviewing  the  collection  ol  inforniatton.  This  agency 
may  not  collect  Ih4s  infofmatlon.  and  you  are  not  required  to  complete  this  lorin.  unless  il  displays  a  currently  valid  0MB  control  number 
This  collection  ol  inlormation  requires  that  each  eligible  applicant  submit  inlormalion  to  enat}le  HUD  to  select  the  best  profects  tor  funding  dunng  annual 
competitiorts  tor  the  ICOBG  Program.  The  inlofmation  will  be  used  by  HUD  to  determine  whether  appiicalions  meet  minimum  screening  eligibility 
requirements  and  application  submission  requirements.  Applicants  provide  general  information  about  the  project  which  is  preliminary  to  the  review  ol  the 
applicant's  response  lo  the  cntena  for  rating  the  application  The  inlormation  is  essential  tor  HUD  in  monitonng  grants  to  ensure  that  grantees  are  makirig 
proper  use  ol  Federal  dollars.  Responses  to  the  collection  are  required  by  Section  105  of  ttie  Department  of  Housing  and  Urt>an  Development  Relorm  Acl  (P.L. 
tOI-235)  as  amended  by  the  Cranston-Qonzaies  National  Affordable  Housing  Act  of  1990.  The  Information  requested  does  not  lend  Itsell  lo  conlidenbaiity 


The  grantee  tteieby  certifies  and  assures  ttial  it  will  comply  with  the 
and  use  of  Federal  funds  for  this  Federally-assisted  program.  Also, 

A.  Il  possesses  the  legal  authority  to  apply  for  the  grant  and 
execute  the  proposed  program. 

B.  The  governing  body  has  duly  authonzed  the  filing  of  the 
application.  Including  all  understandings  and  assurances  con- 
tained in  the  application  and  has  directed  and  authorized  the 
person  idenufied  as  the  official  represenlalive  of  the  applicant 
to  act  in  connection  with  the  application  and  to  provide  such 
additional  informaiion  as  may  be  required. 

C.  ll  will  comply  with  the  HUD  general  administration  require- 
ments in  24  CFR  Pan  85. 

0.  It  will  comply  with  the  requirements  of  Title  II  of  Public  Law 
90-284  f25  use  130t  )  I  the  Indian  Civil  Rights  Acl). 

E.  It  will  comply  with  the  Indian  preference  provisions  required 
in  24  CFR  1003.510. 

F.  It  will  establish  written  safeguards  lo  prevent  employees  from 
using  positions  funded  under  the  ICDBG  programs  for  a 
purpose  that  is,  or  gives  the  appearance  of  being,  motivated  by 
private  gam  for  themselves,  their  immediate  family  or  busi- 
ness associates.  Nothing  m  this  certification  should  be  con- 
strued as  10  limit  employees  from  benefiting  from  program 
activities  for  which  they  would  otherwise  be  eligible. 

G.  It  will  give  HUD  and  the  Comptroller  General  access  and 
nghl  to  examine  all  books,  records,  papers,  or  documents 
related  to  the  grant  for  a  period  of  not  less  than  three  years 
after  program  completion  or  until  resolution  of  any  final  audit 
findings. 

H.  Neither  the  applicant  nor  its  principals  are  presently  excluded 
from  participation  in  any  HUD  programs,  as  required  by  24 
CFR  pan  24 

L  It  will  comply  with  the  acquisition  and  relocation  require- 
ments ol'  the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970,  as  amended, 
implementing  regulations  at  49  CFR  pan  24  and  the  require- 
ments of  24  CFR  1003.602. 
J.  The  chief  executive  officer  or  other  official  of  the  applicant 
approved  by  HUD: 

I.  Consents  lo  assume  the  status  of  a  responsible  Federal 
official  under  the  National  Environmental  Policy  Act  of 
1969  insofar  as  the  provisions  of  the  Acl  apply  lo  the 
applicant's  proposed  program  pursuant  to  24  CFR 
1003.605. 


regulations,  guidelines,  and  requirements  with  respect  lo  the  acceptance 
the  grantee  gives  assurances  and  certifies  with  respect  lo  the  gram  thai: 

2.    Is  authonzed  and  consents  on  behalf  of  the  applicant  and 

him/her  self  lo  accept  the  jurlsdicilon  of  the  Federal  courts 

for  the  purpose  of  enforcement  of  his/her  responsibililies 

as  such  an  official. 

Note:    Applicants  for  whom  HUD  has  approved  a  claim  of 

incapacity  to  accept  the  responsibilities  of  the  Federal  gov. 

ernmeni  for  purposes  of  complying  with  ihc  environmental 

review  requiremenis  of  24  CFR  pan  58  pursuant  lo  24  CFR 

[003.605  need  nol  include  the  provision  of  paragraph  J  in 

their  assurance. 

Il  will  comply  with  the  requirements  of  Section  3  of  the 
Housing  and  Urban  Development  Acl  of  1968  and  the  regula- 
tions in  24  CFR  part  135  (Economic  Opportunities  for  Low 
and  Very  Low  Income  Persons)  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of.  compliance  with 
Section  7(b)  of  the  Indian  Self-Deierminaiion  and  Education 
Assistance  Act  (25  USC.  4S0e(b)). 

It  will  comply  with  the  requirements  of  the  Fire  Authorization 
Administration  Act  of  1992  (Pub.L.  102-522). 


M.  Il  will  provide  the  drug-free  workplace  required  by  24  CFR 
pan  24,  subpart  F. 

N.  It  will  comply  with  24  CFR,  pan  4,  subpart  A,  showing  full 
disclosure  of  all  benefits  of  the  project  as  collected  by  Form 
HUD-2880,  Applicant/Recipient  Disclosure  Report. 

O.  Prior  to  submission  of  its  application  to  HUD.  the  grantee  has 
met  the  citizen  participation  requirements  which  includes 
following  traditional  means  of  member  involvement,  as  re- 
quired in  24  CFR  1003.604. 

P.  It  will  administer  and  enforce  the  tabor  standard  requirements 
prescnbed  in  24  CFR  1003.603. 

Q.  The  Program  has  been  developed  so  thai  nol  less  than  70 
percent  of  the  funds  received  under  this  grant  will  be  used  for 
activities  that  benefit  low-  and  moderate-income  persons 
Note:  Applicants  receiving  Imminent  Threat  Grants  need  not 
include  the  provision  of  this  paragraph  in  their  assurance 


NametlypeorpiM} 


Signature 


Oale  (mmlisdryyyy) 
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DEPARTMENT  OF  HOUSirMS  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-49) 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Commtinity  Planning  and 
Development,  HUD. 
ACTION:  Notice, 

SUMHURY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington.  DC 
20410;  telephone  (202)  708-1234:  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CITR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  /Vssistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identifj'  Federal  buildings 
and  other  real  propeity  thai  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
Mationai  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C), 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
tluee  suitable  categories  have  been 
reviewed  by  the  lantlholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
marie  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
lo  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41.  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(T^iis  is  not  a  toll-free  number.)  HHS 
wili  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  lo  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applit:able 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  lime. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/ unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
piu-pose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  fordetailed  instructions 
or  vnite  a  letter  to  Clifford  taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  propertj'  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property' 
number. 

For  more  information  regarding 
particular  piijperties  identified  in  this 
Notic:e  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  lenkins.  Air  ForcM  Real  Estate 
Agency,  (Area-MI),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  NAVY:  Mr. 
Charles  C.  (^cks.  Department  of  the 
Navy,  Director,  Real  Estate  Policy 
Division,  Naval  Facilities  Engineering 
Command,  Washington  Navy  Yard, 
1322  Patterson  Ave.,  BE.  Suite  1000. 


Washington.  DC  20374-5065:  (202)  685- 
9200;  (These  are  not  toll-free  numbers). 

Dated:  December  2. 1999. 
Fred  KAmas,  |r.. 

Deputy  Assistant  Secretory  for  Special  Needs 
Assistance  Programs. 

Title  V,  Federal  Surplus  Property 
Program — Federal  Register  Report  for 
12/10/99 

Suitable/Available  Properties 

Buildings  Iby  State) 

Hawaii 

Bldg;  5175 

Naval  Public  Works 

Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 

Landholding  Agency:  Navy 

Property  Number:  77199940033 

Status:  Excess 

Comment:  1328  sq.  ft.  possible  asbestos/lead 

paint,  most  recent  use — residence  oR'-site 

use  only 
BIdg.  5179 
Naval  Public  Works 
Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number  77199940034 
Status:  Excess 
Comment:  1328  sq.  ft  passible  asbestos/lead 

paint,  most  recent  use — residence  off-site 

use  only 
Bldg.  5183 
Naval  Public  Works 
Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number  77199940035 
Status:  Excess 
Comment:  1328  sq.  ft.  possible  asbestos/lead 

paint,  most  recent  use — residence  off-site 

use  only 
Bldg.  5187 
Naval  Public  Works 
Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Na\'y 
Property  Number  77199940036 
Status:  Excess 
Comment:  1328  sq.  ft.  possible  asbestos/lead 

paint,  most  recent  use — residence  off-site 

use  only 
Bldg.  5191 
Naval  Public  Works 
Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96705- 
Landholding  Agency:  Navy 
Property  Number  77199940037 
Status:  Excess 
Comment:  1328  sq.i^.  possible  asbestos/lead 

paint,  most  recent  lise — residence  off-site 

use  only 
Bldg.  5193 
Naval  Public  Works 
Iroquois  Ave. 

Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Ageiur\':  Navy 
Property  Number  77199940038 
Status:  Excess 
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Comment:  1328  sq.  ft.  possible  asbestos/lead 
paint,  most  recent  use—residence  off-site 
use  on]y 

Maine 

Bldg.  6 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199940039 

Status:  Excess 

Comment:  1973  sq.  ft.  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

fildg.  9 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  0401 1- 

Landholding  Agency:  Navy- 
Property  Number:  77199940040 

Status:  Excess 

Comment:  8888  sq.  ft.  presence  of  asbestos/ 
lead  paint,  most  recent  use — housing 
office,  off-site  use  only 

Bldg.  28 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  0401 1- 

Landholding  Agency:  Navy 

Property  Number:  77199940041 

Status:  Excess 

Comment:  784  sq.  ft.  presence  of  asbestos/ 
lead  paint,  most  recent  use-^liquid  oxygen 
bldg.,  o^-sile  use  only 

Bldg.  48 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Nurab«r:  77199940042 

Status:  Excess 

Comment:  3260  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — carpenter 
shop,  off-site  use  only. 

Bldg.  51 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011-    , 

Landholding  Agency:  Navy 

Property  Number:  77199940043 

Status:  Excess 

Comment:  1870  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — paint  shop, 
off-site  use  only. 

Bldg.  73 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199940044 

Status:  Excess 

Comment:  64  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— storage,  off- 
site  use  only. 

Bldg.  74 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number.  77199940045 

Status:  Excess 

Comment:  3072  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only, 

Bldg.  75 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199940046 

Status:  Excess 


Comment:  332  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  rocent  use — storage,  off- 
site  use  only. 

Bldg.  88 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199940047 

Status:  Excess 

Comment:  1462  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  94 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199940048 

Status:  Excess 

Comment:  64  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  209 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Numtwr  77199940049 

Status:  Excess 

Comment:  2283  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — union  bldg., 
off-site  use  only. 

Bldg.  233 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  77199940050 

Status:  Excess 

Comment:  24.048  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
heating  plant,  off-site  use  only. 

Bldg.  1157 

NAS  Brunswick 

Brunswick  Co:  Cumberland  ME  04011- 

Landfaolding  Agency:  Navy 

Property  Number  77199940051 

Status:  Excess 

Comment:  1474  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— storage,  off- 
site  use  only 

New  Mexico 

IZBldgs. 

Kirtland  AFB 

«862-867. 869.  870.  873-876 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199«40006 

Status:  Unutilized 

Comment:  678  sq.  ft.,  presence  of  lead,  most 

recent  use — residential,  off-site  use  only 
BIdgS.  871.  872 
Kirtland  AFB 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199940007 
Status:  Unutilized 
Comment:  1363  sq.  ft.,  presence  of  lead,  most 

recent  use — residential,  off-site  use  only 

Unsuitable  Properties 

Buildings  (by  State) 
Florida 

Facility  90330 

Cape  Canaveral  Air  Station 


Cape  Canaveral  Co:  Brevard,  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18199940008 
Status:  Unutilized 
Reason:  Secured  Area 

Hawaii 

Bldg.  330 

NCTAMS  PAC 

Wahiawa  Co:  HI  96786- 

Landholding  Agency:  Navy 

Property  Number:  77199940061 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  348 

NCTAMS  PAC 

Wahiawa  Co:  HI  96786- 

Landholding  Agency:  Nav>' 

Property  Numben  77199940062 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  349 

NCTAMS  PAC 

Wahiawa  Co:  HI  96786- 

Landholding  Agency:  Navy 

Property  Number:  77199940063 

Status:  Excess 

Reason:  Extensive  deterioration 

Massachusetts 

Bldg.  110 

Otis  Air  National  Guard 

Otis  Co:  MA  02542-5028 

Landholding  Agency:  Air  Force 

Properly  Number  18199940009 

Status:  Unutilized 

Reason:  Secured  Area 

Pennsylvania 

Facility  22 

Naval  Support  Station 

Philadelphia  Co:  PA  19111-5098 

Landholding  Agency:  Navy 

Property  Number:  77199940060 

Status:  Excess 

Reason:  Extensive  deterioration 

Texas 

Bldg.  101 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number  77199940052 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  198 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77199940053 

Status:  Excess 

Reason:  Extensive  del^OFation 

Bldg.  1104 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77199940054 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1198 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number.  77199940055 
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Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1823 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Na\7 

Property  Number:  77199940056 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  H-9 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77199940057 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  H-45 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency;  Navy 

Property  Number:  77199940058 

Status:  Excess   , 

Reason;  Extensive  deterioration 

Bldg.  H-54 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number  77199940059 

Status:  Excess 

Reason:  Extensive  deterioration 

|FR  Doc.  99-31635  Filed  12-9-99:  8:45  am| 
BILLING  CODE  4210-29-11 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Perm  It 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.): 

PRT-010366. 
Applicant:  Larry  fohnson.  Boeme.  TX 

The  applicant  requests  a  permit  to 
export  one  male  and  two  female  captive- 
bred  ring-tailed  lemurs  (Lemur  cofla)  to 
Exoticos  la  Puerta.  Jalisco.  Mexico,  for 
the  purpose  of  propagation  for  the 
enhancement  of  the  survival  of  the 
species. 
PRT-020037. 

Applicant:  North  CaroUna  Zoological  Parle, 
Asheboro.  NC 

The  applicant  requests  a  permit  to 
import  blood  and  fecal  samples 
collected  from  wild  specimens  of  wild 
dogs  {Lycaon  pictus)  originating  from 
populations  in  and  around  Faro, 
Benoue.  and  Boula  Ndjida  National 
Parks  in  Cameroon  for  scientific 
purposes. 


PRT-20256. 

Applicant:  Oakiiill  Center  for  Rare  and 
Endangered  Species,  Luther.  OK 

The  applicant  requests  a  permit  to 
import  two  male  cheetahs  (Acinonyx 
jubatus)  from  (^ango  Wildlife  Ranch. 
Oudshom.  Republic  of  South  Africa. 
These  specimens  were  originally 
removed  frxtm  the  wild  as  nuisance 
animals  in  Namibia  and  are  now  being 
imported  for  the  purpose  of  captive 
propagation  for  the  enhancement  of  the 
survival  of  the  species. 
PRT-20257. 

Applicant:  Oakhill  Center  for  EUre  and 
Endangered  Species,  Luther.  OK 

The  applicant  requests  a  permit  to 
import  one  captive-bred  feinale  cheetah 
{Acinonyx  jubatus)  from  Wassenaar 
Wildlife  Breeding  Centre,  Wassenaar, 
Holland,  for  the  purpose  of  propagation 
for  the  enhancement  of  the  survival  of 
the  species. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  e*  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-0 19950. 
Applicant:  Donald  E.  Bametl,  Bisbee.  AZ 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maiitimus) 
sport-hunted  frxim  the  McClintock 
Chaimel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 
PRT-020091. 

Applicant:  Richard  Lee  Dorigotti.  Logan, 
Utah 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus] 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  fbr  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  N.  Fairfax 
Drive,  Room  700.  Arlington.  Virginia 
22203.  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  bearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Docimients  and  other  information 
submitted  with  the  application  are 


available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  December  6. 1999. 
Kriatsn  Nelson. 

Chief  Branch  of  Permits.  Office  of 
Management  Authority. 
[FR  Doc.  99-32145  Filed  12-9-09;  8:45  ami 
eaUNG  CODE  «3io-s»-r 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WIMItfe  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  September  22,  1999.  a  notice  was 
published  in  the  Federal  Register.  Vol. 
64.  No.  183,  Page  51333.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Donald  E.  Lenig 
for  a  permit  (PRT-017421)  to  import  one 
polar  bear  [Ursus  maritimus)  trophy 
taken  from  the  Lancaster  Sound 
population,  (Canada,  prior  to  April  30. 
1994,  for  personal  use. 

Notice  is  hereby  given  that  on 
November  11. 1999.  as  authorized  by 
Lhe  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  se!  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  part>'  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Rm  430.  Arlington. 
Virginia  22203,  (703)  358-2104  or  Fax 
(703) 358-2281. 

Dated:  Deceniber  6.  1999. 
Kristen  Nelson. 

Chief  Branch  of  Permits.  Office  of 
Management  Authority. 
[FR  Doc.  99-32028  Filed  12-9-99;  8:45  ami 
BNjUNO  CODE  4310-fi6-U 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1986 

agency:  U.S.  Oological  Survey. 

Interior. 

ACTION:  Notice  of  proposed  Cooperative 

Research  and  Development  Agreement 

(CRADA)  n^otiations. 
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summary:  The  United  States  Geological 
Survey  (USGSJ  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
Wildflower  Productions,  San  Francisco, 
California  94110.  The  purpose  of 
CRADA  is  to  develop  and  deploy  Map- 
On-Demand  kiosks  for  prtiduction  of 
USGS  topographic  maps  in  an  on- 
demand  environment.  Any  other 
organization  interested  in  pursuing  the 
possibilit>-  of  a  CRADA  for  similar  kinds 
of  activities  should  contact  the  USGS. 
AOOflESSES:  Inquiries  may  be  addressed 
to  the  Acting  Senior  Program  Advisor, 
Systems  Development  and  integration, 
U.S.  Geological  Survey,  National 
Mapping  Division,  500  National  Center, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  20192:  Telephone  (703)  648- 
5084,  facsimile  (703)  648-4706;  Internet 
"blowell@usgs.gov". 
FOn  FURTHER  INFORMATION  CONTACT: 
Brent  H.  Lowell,  address  above. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  December  1. 1999. 
Richard  E.  Witmer, 
Chief,  National  Mapping  Division. 
IFR  Doc  99-31994  Filed  12-»-99:  8:49  ami 
aUMQ  CODE  4110-r7-a 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Managamant 
[10-075-1 220-P  A) 

Notica  of  Cloaure  of  Public  Lands  to 
Camping 

summary:  Notice  is  hereby  given  that 
the  following  described  lands  are 
temporarily  closed  to  camping  for  the 
protection  of  public  health  and  safety 
under  the  provisions  of  43  CFR  8364.1. 
The  closure  will  remain  in  effect  tmtil 
rescinded  or  modified  by  the  Pocatello 
Field  Manager.  The  legal  description  of 
the  closure  area  is; 

BoiM  Meridian,  Idaho 

T.  13  S.,  R.  40  E..  Idaho  Section  24;  NW'A. 

EFFECTIVE  DATE:  This  order  is  effective 
January  1.  2000. 

SUPPlfMENTARY  INFORMATION:  The 
Public  Lands  involved  [approximately 
40  acres)  are  immediately  adjacent  to 
the  Maple  Grove  Campground, 
Demonstration  Fee  Site.  Unregulated 
and  extended  overnight  camping  in  this 
area  results  in  health  and  safety 
problems,  and  is  not  consistent  with  the 
orderly  use  and  management  of  the 
Maple  Grove  Fee  Site.  This  camping 
restriction  will  reduce  overcrowding  at 


the  Fee  Site  and  serve  to  protect 

persons,  property,  and  public  land 

resources. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 

S.  Steele,  Field  Manager,  Pocatello  Field 

Office,  1111  N.  8th  Ave.,  Pocatello,  ID 

83201,  208-478-6340. 

Dated:  November  29, 1999. 
leirs.  Steele, 
Field  Manager 
IFR  Doc.  99-32033  Filed  12-9-99;  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-OSfi-1020-OA;  QPO-aO40] 

Notice  of  Consent  Judgment 

Notice  is  hereby  given  that  a  consent 
judgment  in  Central  Oregon  Forest 
Issues  Committee  et  at  v.  lames  G. 
Kenna,  Deschutes  Area  Manager, 
Bureau  of  Land  Management  et  a]..  Civil 
Action  No.  98-29-ST  (D.  Or.),  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Oregon  on 
November  23,  1999. 
AGENCY:  Bureau  of  Land  Management, 
Prineville  District  Office. 
ACTION:  Notice  of  Consent  Judgment. 

SUMMARY:  The  proposed  consent 
judgment  would  govern  use  of  off- 
highway  vehicles  (OHVs)  on  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM)  in  and  around  the 
Millican  Valley  Off-Highway  Vehicle 
Area  ("OHV  Area"),  located  in  Central 
Oregon,  until  the  BLM  prepares  a  new 
environmental  impact  statement  and 
issues  a  new  decision  regarding 
management  of  the  OHV  Area.  On 
February  26, 1999,  the  District  Court  of 
Oregon  held  that  BLM  must  prepare  an 
environmental  impact  statement  imder 
the  National  Environmental  Policy  Act. 
42  U.S.C.  4321-4370d,  to  analyze 
management  alternatives  and 
enviroimiental  impacts  associated  with 
use  of  the  OVH  Area. 

The  proposed  consent  judgment 
would  govern  OHV  use  of  the  Millican 
Valley  OHV  area  as  well  as  the  Millican 
Plateau,  Badlands  Wilderness  Study 
area.  West  Butte  area,  and  Horse  Ridge/ 
Skeleton  Fire  Area.  It  would:  (1)  Limit 
OHV  use  in  the  Millican  Plateau  Area 
and  the  West  Butte  Area  to  existing 
routes  and  trails:  (2)  Expand  the  area 
covered  by  the  existing  winter  closure  to 
protect  additional  habitat  within  the 
North  Side  of  the  OHV  area;  (3) 
Continue  existing  restrictions  on  OHV 
use  in  the  Horse  Ridge/Skeleton  fire 
Area.  IGP8-0194J;  (4)  Adopt  specified 


snow  depths  at  which  emergency  winter 
OHV  closings  will  be  implemented  to 
protect  wildlife;  (5)  Include  measures  to 
control  noxious  weeds;  (6)  Require 
monitoring  of  OHV  use  during  specific 
routes  to  OHVs  in  the  Badlands 
Wilderness  Study  Area  seasonally  or 
permanently:  (9)  Provide  for 
implementation  of  a  designated  trail 
system  and  (10)  Authorize  continued 
competitive  and  casual  OHV  use  ' 

consistent  with  the  judgment  and 
existing  1997  Millican  Valley  OHV  Plan. 

Any  person  who  may  be  adversely 
affected  by  any  provision  of  this 
judgment  may  file  written  comments 
within  thirty  (30)  days  bom  the  date  of 
publication  of  this  notice.  Comments 
should  be  addressed  to:  Shaaron 
Netherton,  Field  Manager,  Deschutes 
Resource  Area,  Bureau  of  Land 
Management,  Prineville  District  Office, 
P.O.  Box  550,  Prineville,  Oregon  97754. 
Comments  should  refer  to  Central 
Oregon  Forest  Issue  Committee  v. 
Kenna,  Civil  No.  98-29-St  (D.  Or.).  The 
BLM  will  forward  these  comments  to 
the  Court  for  consideration.  If  the  Court 
deems  a  hearing  to  be  necessary  on  any 
of  the  comment  letters,  one  may  be 
scheduled.  The  provisions  of  the 
proposed  consent  judgment  take  effect 
December  1, 1999,  but  will  be  subject  to 
the  approval  of  the  Court  after  the  30- 
day  comment  period.  The  proposed 
consent  judgment  may  be  examined  at 
the  Bureau  of  Land  Management, 
Prineville  District  Office,  3050 
Northeast  Third  Street,  Prineville, 
Oregon.  Requests  for  a  copy  of  the 
consent  judgment  may  also  be  directed 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaaron  Netherton,  Prineville  District, 
Bureau  of  Land  Management,  3050  NE 
3rd  Street,  Prineville.  Oregon  97754,  or 
call  (541)  416-6700. 

Dated:  November  29, 1994. 
lames  L.  Hancock, 
District  Manager. 

IFR  Doc.  99-31996  Filed  12-9-99;  8:45  ami 
■HUNG  CODE  «10-13-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-«30-131(M)1;NMNM  96249)    . 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMNM  96249  for  lands 
in  Lea  County,  New  Mexico,  was  timely 
filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
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from  March  1, 1999,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  SIO.OO  per  acre 
or  fraction  thereof  and  16%  percent, 
respectively.  The  lessee  has  paid  the 
required  SSOO  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  Lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  sot  out  in  Sections  31  (d)  and 
(e)  of  the  Mineral  Leasing  Ad  of  1920 
(30  U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  March  1, 1999, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margo  C.  Sena.  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
(505)438-7457. 

Dated:  November  30, 1999. 
Mai^o  C.  Sena, 
Land  Law  Examiner. 

IFR  D<)C  99-32032  Filed  12-9-99;  8:45  ami 
BIUJNG  CODE  «1<>-FB-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureeu  of  Land  Management 

[UT-070-00-5440-J072] 

Price  Field  Office  Proposed  Plan 
Amendment/Green  River  Airport 
Conveyance 

AGENCY:  Bureaudf  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  and 

Notice  of  Realty  Action. 

SUMMARY:  The  Utah  Bureau  of  Land 
Management,  Price  Field  Office,  has 
completed  an  Environmental 
Assessment  (EA)/Finding  of  No 
Significant  Impact  (FONSI)  for  a 
Proposed  Plan  Amendment  to  the  Price 
River  Management  Framework  Plan 
(MFP)  (1983).  The  purpose  of  the 
amendment  is  to  identify  certain  lands, 
currently  under  lease  to  the  City  of 
Green  River  for  airport  purposes,  as 
suitable  for  disposal  through 
conveyance  under  authority  of  the 
Airport  and  Airway  Improvement  Act  of 
September  3, 1982.  Public  land 
proposed  for  conveyance  is  located  at 
Salt  Lake  Meridian  T.  21  S,  R.  15  E.,  sec. 
23,  SEV,;  sec.  24,  SW'ASW'ASW'/i;  sec. 
25,  NWV4 JJVaSWVi.  SW'ANWV.SEV,; 
sec,  26.  E'/iNEV4. 


The  conveyance  will  not  occur  until 
at  least  45  days  after  the  date  of  this 
notice  and  is  contingent  upon  the 
signing  of  a  decision  record  approving 
the  proposed  amendment. 
DATES:  The  proposed  plan  amendment 
may  be  protested.  The  protest  period 
will  commence  with  the  date  of 
publication  of  this  notice.  Protests  must 
be  submitted  on  or  before  January  10. 
2000. 

AOORESSES:  Protests  must  be  addressed 
to  the  Director  (WO-210),  Bureau  of 
Land  Management,  Attn;  Brenda 
Williams,  Resource  Planning  Team, 
1849  C  Sti-eel,  NW..  Washington,  DC 
20240.  within  30  days  after  the  date  of 
publication  of  this  notice  for  the 
proposed  planning  amendment. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Hubert,  Bureau  of  Land  Management, 
Price  Field  Office,  125  South  600  West, 
Price,  Utah,  telephone  (435)  636-3630. 
Copies  of  the  EA/FONSI/Proposed  Plan 
Amendment  are  available  for  review  at 
the  Price  Field  Office. 
SUPPLEMENTARY  INFORMATION:  The  lands 
described  have  been  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
for  a  period  of  five  (5)  years  or  pending 
disposition,  whichever  occiu-s  first. 
Only  the  surface  estate  will  be  disposed. 
The  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  Slates 
and  will  be  subject  to  existing  rights-of- 
way.  Detailed  information  concerning 
these  reservations  as  well  as  specific 
conditions  of  the  conveyance  are 
available  for  review  at  the  Price  Field 
Office  at  the  address  listed  above.  Any 
person  who  participated  in  the  planning 
process  and  has  an  interest  which  is  or 
may  be  adversely  affected  by  the 
Proposed  Plan  Amendment  may  protest 
to  the  Director  of  the  Bureau  of  Land 
Management.  The  protest  must  be  in 
writing  and  filed  within  30  days  of  the 
date  of  publication  of  this  Notice  of 
Availability  in  the  Federal  Register.  The 
protest  must  be  specific  and  contain  the 
following  information; 
— The  name,  mailing  address,  telephone 

number  and  interest  of  the  person 

filing  the  protest; 
— A  statement  of  the  issue(s)  being 

protested; 
— A  statement  of  the  part(s)  of  the 

proposed  amendment  being  protested; 
— A  copy  of  all  documents  addressing 

the  issue(s)  that  were  submitted  by 

the  protestor  during  the  planning 

process;  and 
— A  concise  statement  explaining  why 

the  BLM  State  Director's  proposed 

decision  is  believed  to  be  in  error. 

In  the  absence  of  timely  objections, 
this  proposal  shall  become  the  final 


determination  of  the  Department  of  the 

Interior. 

Linda  S.  Colville. 

Acting  Utah  Stale  Director. 

IFR  Doc.  99-32022  Filed  12-S-99: 8:45  ami 
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DEPARTMENT  OF  THE  IhTTERIOR 

Bureau  of  Land  Management 

[Montana;  MT-924-00-1 430-HN-003E] 

Notice  of  Intent 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  Intent  to  Amend  the 
ludith-Valley-Phillips  and  the  West 
HiLine  Resource  Management  Plans; 
Blaine  and  Fergus  Counties,  Montane. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
will  amend  the  Judith-Valley-Phillips 
Resource  Management  Plan  (RMP)  and 
the  West  HiLine  RMP  with  respect  to 
management  of  public  lands  in  Blaine 
and  Fergus  Counties.  The  BLM  proposes 
exchanging  6595.68  acres  of  Federal 
surface  estate  in  Blaine  and  Fergus 
Counties  for  State  trust  land  within  the 
Crow  Indian  Reser\'aUon  in  Big  Horn 
and  Yellowstone  Counties  as  a  part  of 
Phase  3  of  the  Crow  Boundary 
Settlement  Act  Land  Exchange  The 
Federal  land  is  legally  described  as; 


Acres 

Fergus  County 

T.20N.,  RISE ,  PMM; 

Sec.  8:  W',4W'A   „ 

160 

Sec.  9:  S'tSWV..  SE'/l  

240 

Sec  15:  N</!  

320 

T.21N.  R19E.,  PMM: 

Sec.  27:  S',iSWV.  

80 

Sec.  29:  S'/jSVWV4,  SE'A  

240 

Sec.  30:  SE'A  _. 

160 

Sec.  31.  N'/sNE% 

80 

Sec.      32:      U'/s.      E'ASWl,*, 

W'-4SEV4  

480 

Sec  33:  NWy. 

160 

Sec   34:  E',4NWV4,  SWV4  

240 

T.22N  .  R  19E..  PMM: 

Sec   IB:  NW'iNWV..  S"/i!NWV4, 

N'/iSWV..                SEV4SWV., 

W'/iSEV. 

320 

See.      19:      NE'/.,      N'/iSE'A. 

SWV.SE',4  S'/sSWV4, 

360 

Sec.  20:  NE'«4NE'4,  WANW'/. 

120 

T52N.,  R.20E..  PMM: 
Sec.  3:  S'AS'4,  NE'ASE'A  

200 

See.  10:  NWV4NEy4.  N'/iNW'A 

120 

Blatne  County 

T29N.,  R.21E..  PMM: 

Sec.  8:  S'-sNE'A 

80 

T.35N.,  H22E..  PMM: 

Sec.      1:      SEy4,      NViSWA, 

SEV4SWy4 

280 
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Acres 

Sec.  2:  S'/4 

320 

Sec  11:  W/i  

Sec.  12:  N'/4N'.4,  SE'A  

320 
320 

T  35N..  n  23E..  PMM: 
Sec.  7:  Lo<  1         

36  88 

Sec.  29:  E'ASW'A,  WASE'/.  .... 
Sec.  31:  NEV.NEVi    

160 
40 

Sec.  32;  N'/iN'/i 

160 

T.35N..  R.25E.,  PMM: 
Sec.  32:  E'ANE'A 

80 

Sec.  33:  N'A,  SWA,  NE%SEV4 
T36N,.  R.24E  ,  PMM: 
Sec  3;  Lots  3  and  4  

520 
38.80 

Sec.  10:  N'A.  SEV..  SE'ASW'A 
Sec.  14:  N'/4NW'A.  SWV4NWV4 
Sec.  15:  N'.?  

520 
120 
320 

Disposal  of  the  Federal  land  described 
above  was  not  analyzed  in  the  |udith- 
Valley-Phillips  and  West  HiLine 
Resource  Management  Plans  (RMP)  and 
their  associated  Environmental  Impact 
Statements.  Disposal  of  the  Federal  land 
requires  that  the  specific  tracts  be 
identiHed  in  the  land  use  plan  with  the 
criteria  to  be  met  for  exchange  and 
discussion  of  how  the  criteria  have  been 
satisfied.  This  will  be  part  of  the  plan 
amendment  and  an  En\'ironmental 
Assessment  will  be  prepared  to  analyze 
the  effects  of  disposal. 
DATES:  Comments  and 
recommendations  on  this  notice  to 
amend  the  Judith- Valley-Phillips  RMP 
and  the  West  HiLine  RMP  should  be 
received  on  or  before  January  10.  2000. 
ADDRESSES:  Comments  should  be  sent  to 
David  L.  Mari,  Field  Manager, 
Lewistown  Field  Office,  P.O.  Box  1160. 
Lewistovra,  MT  59457-1160. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  Park.  Realt>-  Specialist,  406/538- 
1910. 

Dated:  November  18, 1999. 
David  L.  Mari. 

Field  Manager. 

IFR  Dot.  99-.-il995  Filed  12-9-99;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-420] 

Certain  Beer  Products;  Notice  of  a 
Commission  Determination  not  to 
Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Consent  Order;  Issuance  of 
Consent  Order 

AGENCY:  hiternational  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 


Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALI's")  initial  determination 
("ID")  granting  the  joint  motion  of 
complainant  Anheuser-Busch.  Inc. 
("Aiiheuser-Busch")  and  the  sole 
remaining  respondent.  Budejovicky 
Budvar.  N.P.  ("Budvar").  to  terminate 
the  above-captioned  investigation  on  the 
basis  of  a  consent  order. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Andrea  C.  Casson.  Esq.  .Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3105.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington.  DC  20436,  telephone  202- 
205-2(X)O.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDO  terminal  on  202— 
205-1810.  General  infonnation 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  On  May 
27,  1999.  the  Commission  instituted  this 
investigation  based  on  a  complaint  filed 
by  Anheuser-Busch,  alleging  a  violation 
of  section  337  of  the  Tariff  Act  of  1930 
in  the  importation  and  sale  of  certain 
beer  products  by  reason  of  infringement 
of  U.S.  Trademark  Registration  Nos. 
922,481,  952,277.  or  666.637.  64  FR 
30058.  Two  firms  were  named  as 
respondents:  Argen-Wine  Imports,  Ltd. 
of  Belcamp.  Maryland  and  Budvar  of  the 
Czech  Republic. 

On  July  26. 1999.  the  ALJ  issued  an 
ID  terminating  the  investigation  as  to 
Argen  on  the  basis  of  a  consent  order 
stipulation  and  proposed  consent  order. 
The  Commission  did  not  review  that  ID 
and  it  became  the  determination  of  the 
Commission  on  August  26,  1999. 

On  October  21, 1999.  complainant 
Anheuser-Busch  and  Budvar.  the  only 
remaining  respondent,  filed  a  joint 
motion  to  terminate  the  investigation  on 
the  basis  of  a  consent  order  stipulation 
and  proposed  consent  order.  "The 
Commission  investigative  attorney 
supported  the  motion. 

On  November  3. 1999.  the  ALJ  issued 
an  ID  (Order  No.  14)  terminating  the 
investigation  based  on  the  joint 
stipulation  and  proposed  consent  order. 
No  party  petitioned  for  review  of  the  ID 
pursuant  to  19  CFR  210.43(a),  and  the 
Commission  found  no  basis  for  ordering 
a  review  on  its  own  initiative  pursuant 
to  19  CFR  210.44.  The  ID  thus  became 


the  determination  of  the  Commission 
pursuant  to  19  CFR  210.42(h)(3).  In 
response  to  a  concern  raised  by  the  lA 
and  the  ALJ  regarding  activities 
prohibited  by  the  consent  order,  the 
Commission  notes  that  any  enforcement 
of  the  consent  order  would  be  limited  to 
products  within  the  scope  of  the 
investigation. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  as  amended.  19  U.S.C.  1337, 
and  Commission  rule  210.42, 19  CFR 
210.42. 

Issued;  [)ecember  3. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koefanke. 
Secretary. 

(FR  Ooc.  99-32081  Filed  12-S-99;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  Davis-Bacon  Act.  The 
prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
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work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  vmtten  notice 
is  received  by  the  agenc>'.  whichever  is 
earlier.  Theses  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Ads,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.  Room  S-3014. 
Washington,  DC  20210. 

ModiBcatians  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts  "  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


(Mar.  12. 
(Mar.  12, 
(Mar.  12. 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12, 
(Mar.  12. 
(Mar.  12. 
(Mar  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12. 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


Volume  I 
New  York: 

NY990002 

Ny990003 

NY990004 

NY990006 

NY990007 

NY990008 

NY990OO9 

NY990010 

Ny99O013 

NY990014 

NY990016 

NY990017 

NY990018 

NY990021 

NY990025 

NY990026 

NY990031 

Ny990033 

NY990038 

NY990039 

NY990040 

NY990041 

NY990044 

NY  990045 

NY990049 

NY990060 

NY990072 

NY990074 

NY990076 

Volume  U 

Mar\'land: 
Ikff)990003  (Mar.  12, 1999) 
MD990007  (Mar.  12, 1999) 
MD990059  (Mar.  12. 1999) 

Pennsylvania: 

PA990007  (Mar.  12,  1999) 
PA990014  (Mar.  12. 1999) 
PA990021  (Mar.  12.  1999) 
PA990029  (Mar.  12. 1999) 
PA990042  (Mar.  12.  1999) 
PA990060  (Mar.  12, 1999) 

Virginia; 
VA990052  (Mar.  12. 1999) 
Please  note  that  Anne  Arundel  and 

Queen  Anne's  Coimties  are  now 

included  in  MD990059. 

Volume  in 

Florida; 
FL990002  (Mar.  12. 1999) 
FL990015  (Mar.  12. 1999) 

Volume  rV 

Indiana; 
IN990001 
IN990002 
IN990003 
IN990004 
IN990005 
IN9g0006 
IN990010 
IN990016 
IN990017 
1N990018 
IN990024 


(Mar.  12. 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  1 2, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


IN990039  (Mar.  12,  1999) 
IN990059  (Mar.  12, 1999) 
IN990061  (Mar.  12. 1999) 

Volume  V 

Kansas: 

KS990006  (Mar.  12. 1999) 

KS990008  (Mar.  12.  1999) 

KS990009  (Mar.  12.  1999) 

KS990012  (Mar.  12.  1999) 

KS990016  (Mar.  12.  1999) 

KS990025  (Mar.  12. 1999) 

KS990061  (Mar.  12, 1999) 

KS990069  (Mar.  12, 1999) 

KS990070  (Mar.  12.  1999) 
Missouri: 

MO990008  (Mar.  12. 1999) 

MO990014  (Mar.  12. 1999) 

MO990051  (Mar.  12, 1999) 
Texas; 

TX990009  (Mar.  12. 1999) 

TX990014  (Mar.  12, 1999) 

TX990019  (Mar.  12, 1999) 

TX990023  (Mar.  12, 1999) 

TX990064  (Mar.  12. 1999) 

TX990081  (Mar.  12, 1999) 

Volume  VI 
None 
Volume  VII 

Arizona: 

AZ990001  (Mar.  12.  1999) 

AZ99OO02  (Mar.  12. 1999) 

AZ990003  (Mar.  12. 1999) 

AZ990004  (Mar.  12. 1999) 

AZ990014  (Mar.  12. 1999) 

AZ990016  (Mar.  12.  1999) 
California; 

CA990029  (Mar.  12. 1999) 

CA990030  (Mar.  12. 1999) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(Gf^)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts  "  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,4(K) 
Govertmient  Depository  Libraries  across 
the  co\mtr>'. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  axe  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  S>sjem  of  the  National 
Technical  Information  Ser\'ice  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington  DC  20402.  (202) 
512-1800. 
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When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  OC  this  2nd  day  of 
IDecBmber  1999. 
Carl  |.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
IFR  Doc.  99-31641  Filed  12-0-99:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations: 
Qualification  and  Cartiflcotion  Prodram 

ACTION:  Notice. 

summary:  The  [)epartment  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  coUectioD 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
February  8,  2000. 

ADDRESSES:  Send  comments  to  EHanne 
B.  Hill,  Program  .Analysis  Officer,  Office 
of  Program  Evaluation  and  Information 
Resources,  4015  Wilson  Boulevard, 
Room  715.  Arlington,  VA  22203-1984. 


Commenters  are  encouraged  to  send 
their  comments  on  a  computer  disk,  or 
via  Internet  E-mail  to  dhill@msha.gov, 
along  with  an  original  printed  copy.  Ms. 
Hill  can  be  reached  at  (703)  235-1470 
(voice)  or  (703)  235-1563  (facsimile), 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  B.  Hill.  Program  Analysis  Officer, 
Office  of  Program  Evaluation  and 
Information  Resources,  U.S.  Department 
of  Labor,  Mine  Safety  and  Health 
Administration,  Room  719,  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1984. 
Ms.  Hill  can  be  reached  at 
dhill@msha.gov  (Internet  E-mail),  (703) 
235-1470  (voice),  or  (703)  235-1583 
(facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Persons  performing  tasks  and  certain 
required  examinations  at  coal  mines 
which  are  related  to  miner  safety  and 
health,  and  which  require  specialized 
experience,  are  required  to  be  either 
"certified"  or  "qualified".  The 
regulations  recognize  State  certification 
and  qualification  programs.  However, 
where  state  programs  are  not  available, 
under  the  Mine  Act  and  MSHA 
standards,  the  Secretary  may  certify  and 
qualify  persons  for  as  long  as  they 
continue  to  satisf>'  the  requirements 
needed  to  obtain  the  certification  or 
qualification,  fulfill  any  applicable 
retraining  requirements,  and  remain 
employed  at  the  same  mine  or  by  the 
same  independent  contractor. 

Applications  for  Secretarial 
certification  must  be  submitted  to  the 
MSHA  Qualification  and  Certification 
Unit  in  Denver,  Colorado.  MSHA  Forms 
5000-4  and  500O-7  provide  the  coal 
mining  industry  with  a  standardized 
reporting  format  which  expedites  the 
certification  process  while  ensuring 
compliance  with  the  regulations.  The 
information  provided  on  the  forms 
enables  the  Secretary  of  Labor's 
delegate — MSHA.  Qualification  and 
Certification  Unit — to  determine  if  the 
applicants  satisfy  the  requirements  to 
obtain  the  certification  or  qualification. 
Persons  must  meet  certain  minimum 
experience  requirements  depending  on 
the  type  of  certification  or  qualification 
applied  for. 


n.  Desired  Focus  on  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Qualification  and 
Certification  Program.  MSHA  is 
particularly  interested  in  commeats 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

"   Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  above  in 
the  For  Further  Information  Contact 
section  of  this  notice. 

m.  Current  AcUons 

This  request  for  collection  of 
information  contains  provisions 
whereby  persons  may  be  temporarily 
qualified  or  certified  to  perform  tests 
and  examinations:  requiring  specialized 
expertise:  related  to  miner  safety  and 
health  at  coal  mines. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Qualification  and  Ortification 
Program. 

Agency  Number:  MSHA  Forms  5000- 
4  and  5000-7. 

OMB  Number:  1219-0069. 

Affected  Public:  Business  or  other  for- 
profit. 
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Cite/reference 

Total 
respondents 

Frequency 

Total 
responses 

Average 
time  per 
response 
(hours) 

1 — : 

Burtlen 
hours' 

75.100(c)(1)  and  77  100(b)(2) 

75.155(a)(2)  and  77  105(a)(2)  

578 

33 

611 

On  occasion 

On  occasion 

2.428 

133 

2.561 

0.0633 
0,0633 

0.0631 

202 

11 

Total  

213 

'  Discrepancies  due  to  rourxjing. 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cxtst  (operating/ 
maintaining):  S202: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record. 

Dated:  Decemt>or  3.  1999. 
George  M.  Fesak, 

Director.  Program  Evaluation  and  information 
HesouKes. 

IFR  Doc.  99-32056  Filed  12-9-99:  8:45  ami 
BIUJNO  CODE  4S1l>-<3-H 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-440] 

FirstEnergy  Nuclear  Operating 
Company:  Perry  Nuclear  Power  Plant, 
Unit  1  Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulator)' 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  NPF-58.  issued 
to  the  FirstEnergy  Nuclear  Operating 
Company  (the  licensee],  for  operation  of 
the  Perry  Nuclear  Power  Plant,  Unit  1 , 
located  in  Lake  County,  Ohio. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  eliminate 
the  requirement  in  the  Environmental 
Protection  Plan  to  perform  semi-aimual 
(late  spring  and  early  fall]  sampling  of 
Lake  Erie  sediment  in  the  Perry  and 
Eastlake  Plant  area  for  Corbicula  (i.e., 
Asiatic  clams). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  September  9,  1999. 

The  Need  for  the  Proposed  Action 

The  Perry  Environmental  Protection 
Plan  was  modified  in  1988  to  require 
semi-annual  (late  spring  and  early  fall) 
sampling  of  areas  at  Perry  and  the 
licensee's  Eastlake  Plant  to  detect  the 
presence  of  Corbicula.  The  purpose  of 
the  monitoring  program  is  to  provide  for 
sufficient  time  to  prepare  for  prevention 
and  control  programs,  should  Corbicula 
be  detected  at  the  Perry  site.  Corbicula. 
which  have  been  detected  in  Lake  Erie 
at  the  Eastlake  Plant  since  June  1987, 
have  not  been  detected  at  the  Perry  site. 
Zebra  Mussels  have  been  detected  at  the 
Perry  site  since  1987  and  an  effective 
control  program  has  been  implemented 
to  suppress  their  growth  and  minimize 
the  potential  for  system  biofouling.  The 


licensee  has  concluded  that  the  control 
program  used  for  Zebra  Mussels  at  the 
Perry  site  would  be  equally  effective 
against  Ctorbicula.  Therefore,  since 
adequate  control  programs  have  already 
been  implemented  at  the  Perr>'  site, 
there  would  be  no  apparent  benefit  in 
requiring  the  licensee  to  perform  semi- 
annual sampling  for  their  detection.  The 
proposed  action  is  needed  to  eliminate 
the  sampling  program  in  the 
Environmental  Protection  Plan.  The 
elimination  of  the  sampling  program 
will  result  in  savings  of  about  $22,000 
per  year. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  it  is  acceptable  because  the  control 
program  currently  implemented  to 
monitor  and  mitigate  potential 
biofouling  by  Zebra  Mussels  would  be 
equally  effective  for  Cxirbicula. 

Theproposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site. 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

Witji  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action  " 
alternative].  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  acdon  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Perry  Nuclear  Power 
Plant.  Unit  1. 


Agencies  and  Persons  Consulted 

to  accordance  with  its  stated  policy, 
on  (Dctober  27. 1999,  the  staff  consulted 
with  the  Ohio  State  official,  Carol 
O'Claire.  of  the  Ohio  Emergency 
Management  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's  letter 
dated  September  9.  1999.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  (^Iman  Building.  2120  L  Street. 
NW..  Washington,  DC  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site.  fi((p.//ivivM'.nir.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  December  1999. 

For  the  Nuclear  Regulalory  Conmiiasion. 
Douglas  V.  Pkkell. 

Senior  Project  Manager.  Section  2.  Projecl 
Directorate  tU.  Division  of  Licensing  Protect 
Management,  Office  of  Nuclear  Heactor 
Regulation. 

IFR  Doc.  99-32058  Filed  12-9-99:  8:45  ami 
BILLING  cooe  TSao-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulalory  GukJe;  Issuance. 
Availability 

The  Nuclear  Regulatory  CZommission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  'This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  re\iew  of 
applications  forparmits  and  licenses. 

Revision  3  of  Regulatory  Guide  1.105. 
"Setpoints  for  Safety-Related 
Instrumentation,"  describes  a  method 
acceptable  to  the  NRC  staff  for 
complying  with  the  NRC's  regulations 
for  ensuring  that  setpoints  for  safety- 
related  instrumentation  are  initially 
within  and  remain  within  the  technical 
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specification  limits.  The  guide  is  being 
revised  to  endorse  Part  1  of  an 
Instrument  Societv  of  America  standard, 
ISA-S67-1994,  "Setpoints  for  Nuclear 
Safety-Related  Instrumentation."  This 
standard  provides  a  basis  for 
establishing  setpoints  for  nuclear 
instrumentation  for  safety  systems. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  205S5. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Docirnienl  Room,  2120  L  Street  NW., 
Washington,  DC.  Recent  regulatory 
guides,  both  draft  and  active,  may  be 
read  or  downloaded  from  the  NRG 
website  at  http://www.nrc.gov.  Single 
copies  of  regulatory  guides  may  be 
obtained  free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  OCIO,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289. 
Issued  guides  may  also  be  purchased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS.  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 
(5  U.S.C.  S52(a)) 

Daiml  at  Rockville.  Maryland,  this  2gih  day 
of  Novemtjer  1999. 

For  the  Nuc:lear  Regulatoty  Commission. 
Asholc  C,  Thadaiii. 
Dintctor,  Office  of  Nuclear  Regulatory 
Research. 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Information 
Collection  for  0MB  Review:  Comment 
Request;  Customer  Satisfaction 
Survays  and  Focus  Groups 

AGENCY;  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
f  Corporation  intends  to  request  that  the 
Office  of  Management  and  Budget 
extend  and  expand  its  approval  of  an 


information  collection  under  the 
Paperwork  Reduction  Act.  The  purpose 
of  the  information  collection,  which 
will  be  conducted  through  focus  groups 
and  surveys  over  a  three-year  period,  is 
to  help  the  PBGC  assess  the  efficiency 
and  effectiveness  with  which  it  serves 
its  customers  and  to  design  actions  to 
address  identified  problems.  The  PBGC 
invites  public  comment  on  this 
information  collection. 
DATES:  Conmients  should  be  submitted 
by  February  8,  2000. 
AOORESSES:  All  written  comments 
should  be  addressed  to:  Office  of  the 
General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  Suite  340, 1200  K 
St.  NW.,  Washington,  DC  20005-4026. 
The  comments  will  be  available  for 
public  inspection  between  9:00  a.m.  and 
4:00  p.m.  at  the  PBGC's 
Communications  and  IHiblic  Affairs 
Department.  Suite  240,  at  the  above 
address. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Gabriel.  Attorney.  Office  of 
the  General  Counsel.  Pension  Benefit 
Guaranty  Corporation.  1200  K  Street, 
NW.,  Washington,  DC  20005-4026, 
(202)  326-4020.  extension  3898.  (For 
TTY  and  TDD  users,  call  the  Federal 
relay  service  toll-free  at  1-800-877- 
8339  and  ask  to  be  connected  to  202- 
326-4040  ) 

SUPPl^MENTARY  INF0RMATK3N:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  PBGC  intends  to  request 
that  the  Office  of  Management  and 
Budget  extend  its  approval,  for  a  three- 
year  period,  of  a  generic  collection  of 
information  consisting  of  customer 
satisfaction  focus  groups  and  surveys 
(OMB  control  number  1212-0053: 
expires  April  30,  1999).  The  PBGC  also 
intends  to  request  that  the  Office  of 
Management  and  Budget  expand  its 
approval  to  encompass  a  broader  range 
of  surveys  than  those  approved  under 
1212-00S3,  which  provided  for  surveys 
only  as  an  adjunct  to  focus  groups.  The 
expanded  information  collection  will 
further  the  goals  of  Executive  Order 
12862,  Setting  Customer  Service 
Standards,  which  states  the  Federal 
Goverimient  must  seek  to  provide  "the 
highest  quality  of  service  delivered  to 
customers  by  private  organizations 
providing  a  comparable  or  analogous 
service." 

The  PBGC  uses  customer  satisfaction 
focus  groups  and  surveys  to  find  out 
about  the  needs  and  expectations  of  its 
customers  and  assess  how  well  it  is 
meeting  those  needs  and  expectations. 
By  keeping  these  avenues  of 


communication  open,  the  PBGC  can 
continually  improve  service  to  its 
customers,  including  plan  participants 
and  beneficiaries,  plan  sponsors  and 
their  affiliates,  plan  administrators, 
pension  practitioners,  and  others 
involved  in  the  establishment,  operation 
and  termination  of  plans  covered  by  the 
PBGC's  insurance  program.  Because  the 
areas  of  concern  to  the  PBGC  and  its 
customers  vary  and  may  quickly  change, 
it  is  important  that  the  PBGC  have  the 
ability  to  Araluate  customer  concerns 
quickly  by  developing  new  vehicles  for 
gathering  information  under  this  generic 
approval.  The  PBGC  intends  to  include 
in  this  information  collection  two 
surveys  already  approved  by  the  Office 
of  Management  and  Budget  (OMB 
Approval  Nos.  1212-0056  and  1212- 
0058). 

Participation  in  the  focus  groups  and 
surveys  will  be  voluntary.  The  PBGC 
will  consult  with  the  Office  of 
Management  and  Budget  regarding  each 
specific  information  collection  during 
the  approval  period. 

The  PBGC  estimates  that  the  annual 
burden  for  this  collection  of  information 
will  total  2.000  hours  for  8,000 
respondents. 

The  PBCX  is  specifically  seeking 
public  comments  to: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  evaluate  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.,  permitting  electronic  submission  of 
responses. 

Issued  at  Washington,  DC,  this  6th  day  of 
December,  1999. 
Stuart  A.  Siridn. 

Director.  Corporate  Policy  and  Research 
Departmetit,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc  99-32096  Filed  12-9-99;  B:4S  am) 
BlUMa  COOE  77oe-si-p 


Federal  Register/Vol.  64,  No.  237/Friday.  December  10,  1999/Notices  69299 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-24184. 812-11754] 

Harris  Insight  Funds  Trust  and  Harris 
Trust  and  Savings  Bank;  Notica  o( 
Application 

December  6,  1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for  an 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940 

("Act")  from  section  15(a)  of  the  Act 

and  nUe  18f-2  under  the  Act. 

Summary  of  Application:  The  order 
would  permit  applicants  to  enter  into 
and  materially  amend  sub-advisory 
agreements  without  shareholder 
approval. 

Applicants:  Harris  Insight  Funds 
Trust  (the  "Trust")  and  Harris  Trust  and 
Savings  Bank  (the  "Adviser"). 

Filing  Date:  The  application  was  filed 
on  September  17, 1999.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application,  the  substance  of  which  is 
reflected  in  this  notice,  during  the 
notice  period. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  3,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  laviryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  native 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.  Washington.  DC  20540- 
0609.  ApplicanU.  Four  Falls  Corporate 
Center.  6th  Floor,  West  Conshohocken. 
Pennsylvania  19428-2961  (Trust)  and 
111  West  Monroe  Street/6W.  Chicago. 
Illinois  60602  (Adviser). 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  L.  Kashtan,  Senior  Counsel,  at 
(202)  942-0615,  or  Mar>'  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPlfMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 


Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549^ 
0102  (tel.  (202)  942-8090). 

Applicants'  Representatioiu 

1  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Trust 
currently  is  comprised  of  thirteen 
separate  series  (the  "Funds"),  each  with 
its  own  investment  objectives,  policies, 
and  restrictions.' 

2.  The  Adviser,  an  Illinois  banking 
corporation,  is  exempt  fit)m  registration 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act")  and  serves  as 
investment  adviser  for  each  of  the 
Funds  under  an  investment  advisory 
agreement  ("Advisory  Agreement")! 
Under  the  Advisory  Agreement,  the 
Adviser  is  responsible,  subject  to  the 
ongoing  supervision  of  the  Trust's  board 
of  trustees  (■'Board  "),  for  administering 
all  operations  of  the  Trust,  and  is 
ultimately  responsible  for  the 
management  of  the  Trust's  investments. 
For  its  services,  the  Adviser  receives 
bom  each  Fund  a  fee  based  on  the 
Fund's  average  daily  net  assets. 

3.  The  Advisory  Agreement  provides 
that  the  Adviser  may  delegate  its 
advisory  duties  to  Harris  Investment 
Management,  Inc.  ("HIM"),  an 
investment  adviser  registered  under  the 
Advisers  Act.  The  Adviser  and  HIM  are 
each  wholly-owned  subsidiaries  of 
Harris  Bankcorp,  Inc.  Each  Fund 
currently  is  advised  by  HIM  pursuant  to 
a  separate  investment  advisory 
agreement  ("Subadvisory  Agreement"). 
Under  the  Subadvisory  Agreement.  HIM 
is  responsible  for  managing  the  assets  of 
each  Fimd  for  which  it  serves  as  the  sole 
subadviser.  HlM's  duties  consist  of 
making  discretionary  investment 
decisions  on  behalf  of  the  Funds  and 
conducting  any  research  that  may  be 
necessary  to  formulate  investment 
decisions.  For  its  services.  HIM  receives 
from  the  Adviser  a  fee  based  on  the 
average  daily  net  assets  of  a  Fund. 

4.  HIM.  in  turn,  has  entered  into  a 
Subadvisory  Agreement  with 
Hansberger  Global  Investors,  Inc. 
("HGI"),  an  investment  adviser 
registered  under  the  Advisers  Act, 
which  serves  as  sub-subadviser  vrith 
respect  to  two  of  the  Funds.  HGI  is  not 


'  .ApplicAnIs  also  rtquesl  relief  witli  Ivspect  tu 
future  serioii  of  the  Trust  and  all  future  registcmd 
opHD.end  management  investment  companies  that: 
(a)  Are  advised  by  the  Adviser  or  anv  entity 
contmlUng.  controlled  by  or  imder  common  control 
with  the  Adviser,  (b)  use  the  adviscr/5ut>adviser 
structure  described  in  the  appiication;  and  (c) 
comply  with  the  terms  and  conditions  in  the 
application  CFuture  Funds").  The  Trust  is  the  only 
existing  investment  company  that  cuirently  intends 
In  rely  on  the  order. 


afiiUated  with  the  Adviser.  HGI  is 
responsible  for  making  investment 
decisions  for  these  two  Funds  after 
obtaining  and  evaluating  appropriate 
economic,  statistical,  and  financial 
information.  For  its  services.  HGI 
receives  from  HIM  a  fee  based  on  the 
average  daily  net  assets  of  the  two 
Funds. 

5.  In  the  future,  the  Adviser  may 
delegate  its  responsibility  for  providing 
investment  advice  or  making  investment 
decisions  for  a  particular  Fimd  to  other 
subadvisers  (together  writh  HIM  and 
HGI,  "Subadvisers  ")  and  may  employ 
multiple  Subadvisers  for  a  single  Fimd, 
The  Adviser  will  recommend  the 
seletrtion  or  termination  of  any 
Subadvisers  to  the  Board,  and  all  future 
Subadvisers  will  be  approved  by  the 
Board.  In  the  event  of  such  delegation, 
the  Adviser  will  oversee  and  monitor 
the  performance  of  each  Subadviser. 
will  allocate  and.  when  appropriate, 
reallocate  a  Fund's  assets  among 
Subadvisers.  and  will  compensate  each 
Subadviser  out  of  fees  paid  to  the 
Adviser  by  the  Funds.  Any  future 
Subadviser  will  be  registered  imder  the 
Advisers  Act  or  exempt  from 
registration. 

6.  Applicants  state  that  the  Adviser 
has  longstanding  and  substantial 
experience  managing  assets  itself  and 
managing  external,  unaffihated 
managers.  Applicants  believe  that  the 
allocation  of  responsibilities  between 
the  Adviser  and  the  Subadvisers 
benefits  shareholders  because  of  the 
specialization  and  efficiency  it  provides 
Applicants  request  relief  to  permit  the 
Adviser  to  enter  into  and  materially 
amend  Subadvisory  Agreements 
without  obtaining  shareholder  approval. 
The  requested  relief  will  not  extend  to 
HIM  or  any  other  Subadviser  that  is  an 
affiliated  person,  as  defined  in  section 
2(a)(3)  of  the  Act,  of  the  Trust  or  the 
Adviser,  other  than  by  reason  of  serving 
as  a  Subadviser  to  one  or  more  of  the 
Fund  ("Affiliated  Subadviser"). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides. 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  Ih^t  has  been  approved  by  a 
majority  of  tb^^investment  company's 
outstanding  voftag  securities.  Rule  IBf- 
2  imder  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Section  6(c)  of  the  Act  authorizes 
the  SEC  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
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Act  to  the  extent  that  the  e.xemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants  state 
that  the  requested  relief  meets  this 
standard  for  the  reasons  discussed 
below. 

3.  Applicants  assert  that  the  Fund's 
shareholders  rely  on  the  Adviser  to 
.select  the  Subadvisers  best  suited  to 
achieve  a  Fund's  investment  objectives. 
Therefore,  applicants  assert  that,  bom 
the  perspective  of  the  investor,  the  role 
of  the  Subadvisers  is  comparable  to  that 
of  individual  portfolio  managers 
employed  by  other  investment  advisory 
firms.  Applicants  submit  that  the 
requested  relief  will  reduce  the  Funds' 
expenses  associated  with  shareholder 
meetings  and  proxy  solicitations,  and 
enable  the  Funds  to  operate  more 
efficiently.  Applicants  also  note  that  the 
Advisory  Agreement  will  remain  subject 
lo  sections  15(a)  and  lS(c)  of  the  Act 
and  nile  18f-2  under  the  Act. 

Applicants'  Conditioiu 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Before  a  Fund  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Fund  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  its 
outstanding  voting  securities,  as  defined 
in  the  Act,  or.  in  the  case  of  a  Future 
Fund  whose  shareholders  purchased 
shares  on  the  basis  of  a  prospectus 
containing  the  disclosure  contemplated 
by  condition  2  below,  by  the  sole  initial 
shareholder(s)  before  offering  shares  of 
the  Future  Fund  to  the  public. 

2.  The  Trust  will  disdose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 
will  hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  The 
prospectus  for  each  Fund  will 
prominently  disclose  that  the  Adviser 
has  the  ultimate  responsibility,  subject 
to  review  of  the  Board,  to  oversee 
Subadvisers  and  recommend  their 
hiring,  termination,  and  replacement. 

3.  At  all  times,  a  majority  of  the  board 
will  be  persons  each  of  whom  is  not  an 
"interested  person"  of  the  Trust  as 
defined  in  Section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then-existing 
Independent  Trustees. 

4.  The  Adviser  will  not  enter  into  a 
Sub-Advisory  Agreement  on  behalf  of  a 


Fimd  with  any  Affiliated  Subadviser, 
unless  that  agreement,  including  the 
compensation  to  be  paid  theretmder. 
has  been  approved  by  the  shareholders 
of  the  applicable  Fund. 

5.  When  a  Subadviser  change  is 
proposed  for  a  Fund  with  an  Affiliated 
Subadviser,  the  Board,  including  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  Board's  minutes,  that  the  change 
of  Subadviser  is  in  the  best  interests  of 
the  Fund  and  its  shareholders  and  that 
the  change  does  not  involve  a  conflict 
of  interest  from  which  the  Adviser  or 
the  Affiliated  Subadviser  derives  an 
inappropriate  advantage. 

6.  Within  90  days  of  the  hiring  of  any 
Subadviser,  shareholders  of  the  affected 
Fund  will  be  furnished  with  all 
information  about  the  new  Subadviser 
that  would  be  included  in  a  proxy 
statement.  The  Adviser  will  meet  this 
condition  by  providing  shareholders  of 
the  applicable  Fimd  with  an 
information  statement  meeting  the 
requirement  of  Reguladon  14C, 
Schedule  14C,  and  Item  22  of  Schedule 
14A  under  the  Seciuities  Exchange  Act 
of  1934. 

7.  The  Adviser  will  provide  general 
management  services  to  each  Fund, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  portfolio,  and,  subject  to  review 
and  approval  by  the  Board,  will  (i)  Set 
the  Fund's  overall  investment  strategies: 
(ii)  Select  Subadvisers:  (iii)  When 
appropriate,  recommend  to  the  Board 
the  allocation  and  allocation  of  a  Fund's 
assets  among  multiple  Subadvisers:  (iv) 
Monitor  and  evaluate  the  performance 
of  Subadvisers:  and  (v)  Ensure  that  the 
Subadvisers  comply  with  the  Fund's 
investment  objectives,  policies,  and 
restrictions. 

8.  No  trustee  or  officer  of  the  Trust  or 
director  or  officer  of  the  Adviser  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  that  trustee, 
director  or  officer)  any  interest  in  a 
Subadviser  except  for  (i)  Ownership  of 
interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by.  or  is 
under  common  control  with  the  Adviser 
or  (ii)  Ownership  of  less  that  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly-traded 
company  that  is  either  the  Subadviser  or 
an  entity  that  controls,  is  controlled  by. 
or  is  under  common  control  with  the 
Subadviser.  For  the  SEC.  by  the  Division 


of  Investment  Management,  pursuant  to 

delegated  authority. 

Jonathan  G.  Katz. 

Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnveatment  Company  Act  Release  No. 
24183:812-11706] 

The  Payden  a  Rygel  Investment  Group 
and  Payden  &  Rygel:  Notice  of 
Application 

December  6. 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTKM:  Notice  of  an  application  for  an 
order  imder  sections  6(c),  12(d)(l)(J), 
and  1 7(b)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  exemptions 
from  sections  12(d)(1)(A)  and  (B)  and 
17(a)  of  the  Act,  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  under  the  Act 
to  permit  certain  joint  transactions. 

Summary  of  the  Application:  The 
requested  order  would  permit  certain 
registered  management  investment 
companies  to  invest  uninvested  cash 
and  cash  collateral  iu  affiliated  money 
market  funds  in  excess  of  the  limits  in 
sections  12(d)(1)(A)  and  (B)  of  the  Act. 

Applicants:  The  Payden  &  Rygel 
Investment  Group  ("P&R  Group  "),  and 
all  existing  and  future  registered 
management  investment  companies  for 
which  Payden  &  Rygel  ("Payden") 
serves  in  the  future  as  an  investment 
adviser  (collectively,  the  "Investment 
Companies")  and  all  existing  and  future 
series  of  the  Investment  Companies 
("Funds  "),  and  Payden. 

FiJing  Dates:  The  application  was 
filed  on  July  20, 1999.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Notifindtion  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  vmting  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  28. 1999.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 


notification  by  writing  to  the 
Commission's  Secretary. 
AOORESSES:  Secretary,  Commission.  450 
Fifth  Street.  N.W.,  Washington.  D.C. 
20549-0609.  Applicants,  c/o  Wendell 
M.  Faria,  Esq.,  Paul  Hastings,  (anofsky 
and  Walker,  LLP.  1299  Pennsylvania 
Avenue.  NW,  10th  Floor.  Washington. 
DC.  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714.  or  Oorge  J.  Zomada. 
Branch  Chief,  at  (202)  942-0564. 
(Division  of  Investment  Management, 
nffirn  nf  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  N.W..  Washington,  D  C 
20549-0102  (tel.  202-942-«090). 
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Applicants'  Representations 

1.  The  P&R  Group,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  P&R  Group 
currently  consists  of  twenty-three 
Funds,  including  the  Bunker  Hill 
Money  Market  Fund  which  holds  itself 
out  as  a  money  market  fund  and  is 
subject  to  the  requirements  of  rule  2a- 
7  under  the  Act  (together  vrith  any  other 
future  money  market  Funds.  "Money 
Market  Funds").'  Payden.  a  privately- 
owned  California  company,  is  registered 
as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  serves  as 
investment  adviser  to  each  Fund. 

2.  Applicants  state  that  each  of  the 
Funds  has.  or  may  have,  uninvested 
cash  held  by  its  custodian  ( "Uninvested 
Cash").  Such  Uninvested  Cash  may 
result  from  a  variety  of  sources, 
including  dividends  or  interest  received 
on  portfolio  .securities,  unsettled 
securities  transactions,  strategic 
reserves,  matured  investments,  proceeds 
from  liquidation  of  investment 
securities,  dividend  payments,  or 
money  received  from  investors.  'The 
Funds  also  may  participate  in  a 
securities  lending  program  under  which 
a  Fund  may  lend  its  portfolio  securities 
to  broker-dealers  or  other  institutional 
investors  ("Securities  Lending 
Program").  The  loans  are  continuously 
secured  by  collateral  equal  at  all  times 
to  at  least  the  market  value  of  the 


'  All  Investment  Cotnpanief  aiul  Funds  tlut 
currently  intend  to  rely  on  the  requested  relief  u« 
named  &«  applicants.  Any  other  Investment 
C>]mpanies  and  Funds  that  may  rely  on  the  relief 
in  the  future  will  do  so  only  in  accordance  with  the 
terms  and  conditions  of  the  appUcation. 


securiUes  loaned.  Collateral  for  these 
loans  may  include  cash  ("Cash 
Collateral,"  and  together  virith 
Uninvested  Cash,  "Cash  Balances  "). 

3.  Applicants  request  an  order  to 
permit  each  of  the  Fimds  ("Investing 
Funds")  to  invest  their  Cash  Balances  in 
one  or  more  Money  Market  Funds,  and 
the  Money  Market  Funds  to  sell  their 
shares  to,  and  redeem  their  shares  from, 
the  Investing  Funds.  Investment  of  Cash 
Balances  in  shares  of  Money  Market 
Fimds  will  be  made  only  to  the  extent 
that  such  investments  are  consistent 
with  each  Investing  Fund's  investment 
restrictions  and  pohcies  as  set  forth  in 
its  prospectus  and  statement  of 
additional  information.  Applicants 
believe  that  the  proposed  transactions 
may  reduce  transartion  costs,  create 
more  liquidity,  increase  returns,  and 
diversify  holdings. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides,  in  pertinent  part,  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act,  in 
pertinent  part,  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  bv  investment  companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if,  and  to  the  extent  that, 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
under  section  12(d)(l)(J)  from  the 
limitations  of  sections  12(d)(1)(A)  and 
(B)  to  permit  the  Investing  Funds  to 
invest  Cash  Balances  in  Money  Market 
Funds. 

3.  Applicants  state  that  the  proposed 
arrangement  would  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  because  each  Money  Market 
Fund  will  maintain  a  highly  liquid 
portfolio,  an  Investing  Fund  will  not  be 
in  a  position  to  gain  tmdue  influence 


over  a  Money  Market  Fund  through 
threat  of  redemption.  Applicants 
represent  that  the  proposed  anangemenl 
will  not  result  in  an  inappropriate 
layering  of  fees  bocause  shares  of  the 
Money  Market  Funds  sold  to  the 
Investing  Fimds  will  not  be  subject  to  a 
sales  load,  redemption  fee.  distribution 
fee  under  a  plan  adopted  in  accordance 
with  rule  12b-l  under  the  Act,  or 
service  fee  (as  defined  in  rule  2830  of 
the  National  Association  of  Securities 
Dealers'  ( "NASD")  Conduct  Rules),  or.  if 
such  shares  are  subject  to  any  such  sales 
load,  redemption  fee,  distribution  fee  or 
service  fgo.  Payden  will  waive  its 
advisory  fee  for  each  Investing  Fund  in 
an  amount  that  offsets  the  amount  of 
such  fees  incurred  by  the  Investing 
Fund.  In  connection  with  approving  any 
advisory'  contract  for  an  Investing  Fund, 
the  Investing  Fund's  board  of  directors 
of  trustees  (the  ""Board  "),  including  a 
majority  of  the  directors  or  trustees  who 
are  not  "Interested  persons, "  as  defined 
in  section  2(a)(19)  of  the  Act 
(■'Independent  Directors  or  Trustees") 
will  consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Investing 
Fund  by  Payden  should  be  reduced  to 
accoimt  for  reduced  services  provided 
to  the  Investing  Fund  by  Payden  as  a 
result  of  the  investment  of  Uninvested 
Cash  in  the  Money  Market  Funds 
Applicants  represent  that  no  Money 
Market  Fund  vnll  acquire  securities  of 
any  other  investment  company  of  the 
limitations  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  Section  1 7(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  to  sell  or  purchase  anv 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person  "  of  an  investment 
company  to  include,  among  others,  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  conunon  control 
with  the  other  person  and  any  person 
owning,  controlhng.  or  holding  with 
power  lo  vote,  5%  or  more  of  the  other 
person.  Applicants  state  that,  because 
the  Funds  share  a  common  adviser,  each 
Fund  may  be  deemed  to  be  imder. 
common  control  vdth  each  of  the  other 
Fimds,  and-thus  an  affiliated  person  of 
each  of  the  otlxir  Funds.  In  addition,  if 
the  relief  is  granted,  an  Investing  Fund 
may  acquire  5%  or  more  of  a  Money 
Market  Fimd  and  become  an  affiliated 
person  of  the  Money  Market  Fund.  As 
a  result,  section  17(a)  would  prohibit 
the  sale  of  the  shares  of  a  Money  Market 
Fund  to  the  Investing  Funds,  and  the 
redemption  of  the  shares  by  a  Money 
Market  Fund. 
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5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
investment  company  concerned,  and  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act.  Section 
6(c)  of  the  Act  permits  the  Commission 
to  exempt  personsK)r  transactions  from 
any  provision  of  the  Act  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interested  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purcJiase 
and  redemption  of  shares  of  a  Money 
Market  Fund  by  the  Investing  Funds 
iatisfies  the  standards  in  sections  6(c) 
and  17(b)  of  the  Act.  Applicants  note 
that  shares  of  the  Money  Market  Funds 
will  be  purchased  and  redeemed  at  their 
net  asset  value,  the  same  consideration 
paid  and  received  for  these  shares  by 
any  other  shareholder.  Applicants  state 
that  the  Investing  Funds  will  remain 
their  ability  to  invest  Cash  Balances 
directly  in  money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies  if 
they  believe  they  can  obtain  a  higher 
rate  of  return,  or  for  any  other  reason. 
Applicants  also  state  that  a  Money 
Market  Fimd  has  the  right  to 
discontinue  selling  shares  to  any  of  the 
Investing  Funds  if  the  Money  Market 
Fund's  Board  determines  that  such  sale 
would  adversely  affect  its  portfolio 
management  and  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  prohibit  an 
affiliated  person  of  an  investment 
company,  acting  as  principal.  hi3m 
participating  in  or  effecting  any 
transaction  in  connection  with  any  joint 
enterprise  or  joint  arrangement  in  which 
the  investment  company  participates. 
Applicants  state  that  each  Investing 
Fund,  by  purchasing  shares  of  a  Money 
Market  Fund,  Payden,  by  managing  the 
assets  of  the  Investing  Funds  investing 
in  a  Money  Market  Fund,  and  a  Money 
Market  Fimd,  by  selling  shares  to  the 
Investing  Fimds,  could  be  deemed  to  be 
participants  in  a  joint  enterprise  or 
arrangement  within  the  meaning  of 
section  17(d)  of  the  Act  and  rule  17d- 

1  under  the  Act. 

8.  Rule  17d-l  permits  the 
Commission  to  approve  a  proposed  joint 
transaction  covered  by  the  terms  of 
section  17(d)  of  the  Act.  In  determining 
whether  to  approve  a  transaction,  the 


Commission  is  to  consider  whether  the 
proposed  transaction  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
investment  by  the  Investing  Funds  in 
shares  of  a  Money  Market  Fund  would 
be  on  the  same  basis  and  would  be 
indistinguishable  from  any  other 
shareholder  account  maintained  by  the 
same  class  of  the  Money  Market  Fund 
and  that  the  transactions  will  be 
consistent  with  the  Act. 

Applicants'  Conditioiis 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  by  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the  NASD's 
Conduct  Rides),  or  if  such  shares  are 
subject  to  any  such  fee.  Payden  will 
waive  its  advisory  fee  for  each  Investing 
Fimd  in  an  amount  that  ofbets  the 
an[iount  of  such  fees  incurred  by  the 
Investing  Fund. 

2.  Prior  to  reliance  on  the  order,  an 
Investing  Fund  will  hold  a  meeting  of 
the  Board  for  the  purpose  of  voting  on 
the  advisory  contract  under  section  15 
of  the  Act.  Before  approving  any 
advisory  contract  for  an  Investing  Fund, 
the  Board,  including  a  majority  of  the 
Independent  Directors  or  Trustees, 
taking  into  account  all  relevant  factors, 
shall  consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Investing 
Fund  by  Payden  should  be  reduced  to 
account  for  reduced  services  provided 
to  the  Fund  by  Payden  as  a  result  of  the 
Uninvested  Cash  being  invested  in  the 
Money  Market  Fund.  In  connection  with 
this  consideration,  Payden  will  provide 
the  Board  with  specific  information 
regarding  the  approximate  cost  to 
Payden  of,  or  portion  of  the  advisory  fee 
under  the  e.xisting  advisory  contract 
attributable  to.  managing  the 
Uninvested  Cash  of  the  Investing  Fund 
that  can  be  expected  to  be  invested  in 
the  Money  Market  Fund.  The  minute 
books  of  the  Investing  Fund  will  record 
fully  the  Board's  considerations  in 
approving  the  advisory  contract, 
including  the  consideration  relating  to 
fees  referred  to  above. 

3.  Each  Investing  Fund  will  invest 
Uninvested  Cash  in,  and  hold  shares  of, 
the  Money  Market  Funds  only  to  the 
extent  that  the  Investing  Fund's 
aggregate  investment  in  the  Money 
Market  Funds  does  not  exceed  25 


percent  of  the  Investing  Fund's  total 
assets.  For  purposes  of  this  limitatian, 
each  Investing  Fund  wiU  be  treated  as 
a  separate  investment  company. 

4.  Investment  of  Cash  Balances  in 
shares  of  the  Money  Market  Funds  will 
be  in  accordance  with  each  Investing 
Fund's  respective  investment 
restrictions,  if  any,  and  will  be 
consistent  with  each  Investing  Fund's 
policies  as  set  forth  in  its  prospectuses 
and  statements  of  additional 
information. 

5.  Each  Investing  Fund,  each  Money 
Market  Fund,  and  any  future  Fund  that 
may  rely  on  the  order  shall  be  part  of 
the  same  group  of  investment 
companies,  as  defined  in  section 
12(d)(l)(G)(ii)  of  the  Act  and  shall  be 
advised  or,  provided  Payden  manages 
Cash  Balances,  subadvised  by  Payden, 
or  a  person  controlling,  controlled  by,  or 
under  common  control  with  Payden. 

6.  No  Money  Market  Fund  whose 
shares  are  acquired  by  an  Investing 
Fund  shall  acquire  securities  of  any 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

7.  Before  a  Fund  may  participate  in 
Securities  Lending  Arrangements,  a 
majority  of  the  Board,  including  a 
majority  of  the  Independent  Directors  or 
Trustees,  will  approve  the  Fund's 
participation  in  Securities  Lending 
Arrangements.  Such  Independent 
Directors  or  Trustees  also  will  evaluate 
the  Securities  Lending  Arrangements 
and  their  results  no  less  frequently  than 
annually  and  determine  that  any 
investment  of  Cash  Collateral  in  the 
Money  Market  Funds  is  in  the  best 
interest  of  the  shareholders  of  the  Fund. 

For  the  Conunission,  by  Iho  [Kvision  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secrvtary. 

IFR  Doc.  99-32063  Filed  12-9-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralusa  No.  35-27108] 

Rlings  Und«f  ttie  Public  Utility  Holding 
Company  Act  of  1935,  as  AmerKJed 
("Act") 

December  3, 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration(s)  for 
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complete  statements  of  the  proposed 
tran.saclions(s)  summarized  below.  The 
application(5)  and/or  declarations(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applications(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  27,  1999.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549-0609.  and 
serve  a  copy  on  the  relevant  applicant(s) 
and/or  declarant(s)  at  the  address(os) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  «rith 
the  request.  Any  request  for  hearing 
should  identify  specificallv  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  if  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  27,  1999.  the 
application(s)  and/or  declaration(6).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


Carolina  Power  &  Light  Companv  (70- 
9559)  ' 

CP&L  Holdings.  Inc.  ("Holdings  "). 
411  Fayetteville  Street.  Raleigh.  North 
Carohna  27601-1748.  a  North  Carolina 
corporation  not  currently  subject  to  the 
Act  and  a  subsidiary  of  Carolina  Power 
&  Light  Company  ("CP&L"),  an  exempt 
electric  public  utility  holding  company 
under  section  3(a)(2)  of  the  Act,  has 
filed  an  application  under  sections 
9(a)(2)  and  10  of  the  Act. 

In  simimary.  Holdings  proposes  to 
acquire  all  of  the  issued  and  outstanding 
shares  of  conunon  stock  of  CP&L  and, 
through  the  acquisition.  CP&L's  gas 
utility  subsidiary  company.  North 
Carolina  Natural  Gas  Corporation 
("NCNG  ").  and  CP&L"s  direct  and 
indirect  nonutility  subsidiary 
companies  ("'Reorganization"). 
Following  the  proposed  Reorganization, 
Holdings  will  be  a  public  utility  holding 
company  and  intends  to  claim  an 
exemption  from  all  provisions  of  the  Act 
except  section  9(a)(2)  under  section 
3(a)(1)  in  accordance  with  rule  2  of  the 
Act. 

CP&L  is  an  electric  public  utility 
company  operating  in  North  Carolina 
and  northeastern  South  Carolina.  It  is 
primarily  engaged  in  the  business  of 
generating,  purchasing,  transmitting  and 
distributing  electricity  to  approximately 
1 .2  million  customers.  CP&L  is  subject 
to  regulation  by  the  North  Carolina 
Utilities  Commission  ("NCUC")  and  the 
South  Carolina  Public  Service 
Commission  regarding  retail  electric 


rales,  securities  issuances,  affiliate 
transactions,  and  other  matters. 

CP&L's  sola  utility  subsidiary,  NCNG, 
is  a  gas  utility  company  operating  in 
North  Carolina.  It  engages  in  the 
transportation  and  distribution  of 
natural  gas  to  approximately  178,000 
customers.  NCNG  is  subject  to 
regulation  by  the  NCUC  regarding  rales, 
securities  issuances,  affiUate 
transactions,  and  other  matters. 
CP&L  has  eight  wholly  owned 
nonutility  subsidiaries  and  holds  partial 
interests  in  subsidiaries  that  invest  in 
affordable  housing  projects,  renovate 
historic  buildings  and  provide  venture 
capital  for  the  development  and 
commercialization  of  electric  utility 
technologies.  The  eight  wholly  owned 
nonutility  subsidiaries  and  their 
primary  businesses  are:  (1)  Cape  Fear 
Energy  Corporation,  which  markets  gas 
and  provides  energy  management 
services;  (2)  Capitan  Corporation  holds 
title  to  certain  land  and  water  rights;  (3) 
CaroFinancial  holds  various  passive 
investments  for  CP&L;  (4)  CaroFund, 
Inc.  indirectly  invests  in  affordable 
housing  projects;  (5)  NCNG  Energy 
Corporation  holds  certain  energy-related 
investments  and  sells  natural  gas  to 
resellers;  (6)  Inlerpath  Communications, 
Inc.  provides  internet-based  services 
and  markets  fiber  optics  capacity:  (7) 
Monroe  Power  Company  is  an  "exempt 
wholesale  generator."  as  defined  in 
section  32  of  the  Act;  and  (8)  Strategic 
Resources  Solutions  Corporation 
designs,  develops,  installs  and  provides 
facilities  and  energy  management 
software  systems  and  other  services 
For  the  year  ended  December  31 . 
1998,  CPStL's  consolidated  operating 
revenues,  adjusted  to  reflect  the  results 
of  operations  for  NCNG  in  1998,  were 
S3.4  billion,  of  which  S3.1  billion  (92%) 
were  derived  from  electric  utility 
operations.  $152  million  (4.5%)'from 
regulated  natural  gas  operations,  and 
SI  22  million  (3.5%)  from  diversified 
nonutility  activities.  At  December  31. 
1998.  CP&L  reported  adjusted 
consolidated  assets  of  $8.6  billion, 
including  net  electric  utility  plant  of 
S5.8  billion  and  net  gas  utility  plant  of 
$209  million. 

The  Reorganization  will  be 
accomplished  through  an  exchange  of 
each  outstanding  share  of  CP&L 
common  stock  for  one  share  of  Holdings 
common  stock.  As  a  result  of  the 
Reorganization.  Holdings  will  own  all  of 
CP&L's  common  stock  and  CP&L  will  be 
a  public  utility  subsidiary  company  of 
Holdings.  Following  the  Reorganization, 
the  common  stock  of  NCNG  and  some 
of  CP&L's  existing  nonutility 
subsidiaries  may  be  transferred  to 
Holdings.  CP&L's  board  of  directors 


unanimously  approved  the 
Reorganization.  In  addition,  at  a  special 
meetings  of  shareholders  on  October  20. 
1999,  the  Reorganization  was  approved 
by  the  affirmative  vote  of  both  a 
majority  of  all  votes  entitled  to  be  cast 
by  holders  of  CP&L's  $5  Preferred  Stock 
Serial  Preferred  Stock  and  Common 
Stock,  voting  together  as  a  single  class, 
and  a  majority  of  all  of  the  votes  entitled 
to  be  cast  by  the  holders  of  CP&L's 
Common  Stock,  voting  as  a  separate 
class. 

Holdings  states  that  the  holding 
company  structure  will  enable  CP&L  to 
respond  more  effectively  to  the  changes 
facing  the  energy  industty  todav  and  to 
take  advantage  of  the  opportimities  that 
will  be  available  in  the  coming  years. 
Among  other  benefits,  the  formation  of 
a  holding  company  will  permit  a  clearer 
separation  of  CP&L's  regulated  and 
unregulated  businesses,  and  will 
provide  greater  llexibilitv  in 
establishing  and  financing  new  business 
initiatives.  The  holding  company 
structure  will  also  allow  CP&L's 
management  to  make  decisions  based  on 
the  specific  needs  and  characteristics  of 
these  nonutility  businesses,  such  as 
financing  requirements  and  capital 
structures,  outside  of  the  regulatory 
regime. 

For  thi!  Cammission  by  the  Division  o( 
Inveslmenl  Management',  under  delegated 
aulhority. 

looalbu  G.  Katz, 

Secretary. 

IFR  Doc  99-32002  Filed  12-9-99:  8;4S  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409,  thai  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  13,  1999. 

An  open  meeting  will  be  held  on 
Wednesday.  December  IS,  1999  at  10:00 
a.m. 

The  subject  matters  of  the  open 
meeting  scheduled  for  Wednesday, 
December  IS.  1999,  at  10:00  a.m..  will 
be:  ~v 

(1)  proposed  new  rules  to  address 
three  issues:  (a)  the  selective  disclosure 
by  issue  of  material  nonpublic 
information;  (b)  whether  insider  trading 
liability  requires  "use  "  or  "knowing 
possession"  of  material  nonpublic 
information;  and  (c)  when  a  family  or 
other  non-business  relationship  gives 
rise  to  liability  under  the 
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roisapprophation  theory  of  insider 
trading. 

FOR  FUFtTHER  INFORMATION  CONTACT: 
Richard  A.  Levine.  .\3sistant  General 
Counsel;  or  Sharon  Zamore,  Senior 
Counsel;  or  Elizabeth  Nowicki, 
Attorney.  Office  of  the  General  Counsel 
(202-942-0890). 

(21  adoption  of  new  rules  and 
amendments  to  its  current  rules  to 
improve  disclosure  relating  to  the 
functioning  of  corporate  audit 
committees  and  to  enhance  the 
reliability  and  credibility  of  financial 
statements  of  public  companies. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meridith  Mitchell.  Senior  Counselor. 
Office  of  the  General  Counsel  (202-942- 
0900).  W.  Scott  Bayless,  Associate  Chief 
Accountant,  or  Robert  E.  Bums,  Chief 
Counsel,  Office  of  the  Chief  Accountant 
(202-942-4400);  or  Mark  Borges. 
Attorney-Adviser,  Division  of  Corporate 
Finance  (202-942-2900). 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact;  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  December  7. 1999. 
Jonathan  G.  Katz. 
Secrvlary. 

IFR  Doc.  9»-32171  Filed  12-8-99: 12-J3  pml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Relsase  No.  34-42198;  File  No.  SR-CHX- 

99-17] 

Sett-Regulatory  Organizations; 
Chicago  Stock  Exchange.  Inc.;  Order 
Grantirg  Approval  to  Proposed  Rule 
Change  Relating  to  Voluntary  Delisting 
Requirements 

December  2.  1999. 

I.  Introduction 

On  September  24. 1999.  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act"  or  "Act") '  and 
Rule  19b— 4  thereimder,^  a  proposed  rule 
change  to  amend  Article  XXVHI,  Rule  4 
of  the  Exchange's  rules  to  modify  the 
prerequisites  to  voluntarily  delist  from 
the  Exchange. 

The  proposed  rule  change  was 
published  for  conunent  in  the  Federal 


Register  on  October  20, 1999.^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

[I.  Description 

The  CHX  proposes  to  amend  Article 
XXVin.  Rule  4  of  its  nJes  to  modif>-  the 
prerequisites  to  voluntary  delisting  from 
the  Exchange.  Specifically,  the  proposed 
rule  change  would  delete  the 
requirement  that  an  issuer  to  delist  first 
obtain  shareholder  approval,  replacing 
the  deleted  provision  with  a  provision 
requiring  that  the  issuer  first  file  with 
the  Exchange  a  certified  copy  of  its 
board  resolution  authorizing  delisting. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  and 
furthers  the  objectives  of  Sections 
6(b)(5)  and  6(b)(8)  of  the  Act."  Section 
6(b)(5)  of  the  Act  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and  to  protect  investors 
and  the  public  interest.'  Section  e(b)(5) 
also  requires  that  the  rules  of  an 
exchange  must  not  be  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers.*^ 
In  addition.  Section  6(b)(B)of  the  Act 
prohibits  the  rules  of  an  exchange  from 
imposing  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purpose  of  the 
statute.^ 

The  CHX  proposes  to  replace  the 
ciurent  procedures  governing  voluntary 
delisting  from  the  Exchange  by  an 
issuer.*^  In  place  of  the  current  share 
holder  approval  requirement,  the 
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■  See  Enhugc  Ad  JteloKK  No.  420DI  (October 
13.  19991.64  FR  56553. 

•  15  U.S.C.  7BflbH5)  andlal 

s  15  U.S.C.  78ltbM5). 

»M 

'  IS  U.S.C  7BftllH8).  In  approving  ttlis  mie 
duuige.  the  Comniissian  notes  that  it  has 
considered  the  proposal's  impact  on  eflicieacy. 
compvtitlon.  and  capital  fiiniuitioD.  Id.  at  7ac(n. 

*In  a  July  21.  1999  lener.  the  staff  requested  the 
CHX  to  reexiunine  its  voluntary  delisting 
piDCedures,  especially  in  light  of  the  recent 
approval  of  ameodinents  to  the  Sew  York  Stock 
Exchange's  ("NYSE"!  Rule  500.  removing  a  numtier 
of  restrictions  on  volunlar>'  delistings.  See  Letter  to 
I>avid  W.  Fox.  dlainnan.  CHX.  from  Atuiotto  L. 
Naiareth,  Director,  [Mvision  of  Market  Regulation. 
Commission,  dated  July  21 .  1999. 


Exchange  would  now  require  that  the 
issuer  file  with  the  Exchange  a  certified 
copy  of  a  resolution  adopted  by  the 
board  of  directors  of  the  issuer, 
authorizing  the  withdrawal  from  listing 
and  registration.  The  voluntary  delisting 
procedures  proposed  by  the  CHX 
represent  a  significant  and  positive 
change  over  the  current  delisting 
process.  In  particular,  the  proposed 
voluntary  delisting  rule  is  considerably 
less  burdensome  than  the  existing 
shareholder  approval  requirement. 

When  sharetiolder  approval 
requirements  were  first  adopted,  they 
were  typically  intended  to  protect 
shareholders  at  a  time  when  an  issuer's 
decision  to  delist  from  an  exchange 
generally  resulted  in  the  loss  of  a  public 
market  for  a  security.  With  the 
development  of  established  securities 
markets  and  changes  in  the  competitive 
-  environment,  many  of  the  concerns  that 
gave  rise  to  the  adoption  of  restrictions 
on  voluntary  delisting  were  rendered 
obsolete. 

Over  the  last  several  years,  the 
Commission  and  its  staff  have 
repeatedly  expressed  to  the  stock 
exchanges  their  concerns  regarding  the 
potentially  anti-competitive  effects  of 
restrictions  on  voluntary  deUstings.  The 
Commission's  regulatory  concerns 
centered  upon  its  belief  that  such 
restrictions  created  nearly 
insurmountable  obstacles  for  listed 
companies  desiring  to  delist  their 
securities  frt}m  an  exchange,  and  as 
such,  imf}eded  competition  between 
securities  markets.  The  Commission 
believes  that  the  CHX's  proposal  should 
help  to  eliminate  this  impediment  to 
intermarket  competition. 

The  Commission  also  notes  the  CHX's 
proposal  brings  its  volimtar>'  delisting 
pr(x:edures  in  line  with  those  of  the 
Pacific  Exchange.  Inc.  ("PCX"),  the 
American  Stock  Exchange  LLC 
( "Amex"),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx").»The  PCX, 
Amex  and  Phlx  all  require  that  an  issuer 
submit  a  certified  copy  of  a  resolution 
adopted  by  the  issuer's  board  of 
directors  authorizing  the  withdrawal 
from  listing  and  a  statement  detailing 
the  reasons  for  the  proposed 
withdrawal.'"  The  C^immission  further 


'See  PCX  Rule  3.4:  Aniax  Rule  IB;  and 'Phlx  Rule 
BOS. 

'°  In  addition  to  requiring  a  detailed  statement 
detailing  the  reasons  for  the  proposed  withdrawal, 
Amex  retains  the  discretion  to  determine  whether 
the  reasons  advanced  by  the  issuer  warrant 
withdrawal  of  the  listing.  In  addiliun,  Amex  may 
require  the  issuer  to  send  to  all  registered  holders 
of  the  security  at  least  fifteen  days  prior  lo  the  filing 
of  the  delisting  appljcalion  with  the  Commission  a 
complete,  clear  and  definite  statement  of  Ihe 
reasons  and  supporting  facts  for  the  withdrawal. 
5ee  Amex  Rule  18.  PCX  and  Hhlx  also  retain  the 


notes  that  it  recently  approved  a 
proposed  rule  change  by  the  N'VSE. 
amending  its  voluntary  delisting 
procedures.'! 

The  Commission  recognizes  the 
significance  of  an  issuer's  decision 
regarding  the  appropriate  market  in 
which  to  list  its  securities.  The 
Commission  believes  that  issuers  should 
carefully  consider  the  best  interests  of 
their  shareholders  in  both  listing  and 
delisting  decisions,  and  that  the  CHX's 
proposal  should  ensure  that  due 
consideration  is  given  to  a  decision 
regarding  whether  to  delist  from  the 
Exchange.  The  Commission  believes 
that  the  proposed  rule  change 
eliminates  an  onerous  restriction  on 
voluntan-  delistings.  As  a  result,  the 
Commission  believes  that  the  CHX's 
proposed  rule  change  is  consistent  with 
the  provisions  of  the  Act. 
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IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-CHX-99-17) 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  (lie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 
Jonathan  G.  Katz, 
Secretary'. 

IFR  Doc  99-32065  Filed  12-9-99;  8:45  am) 
BIUMG  cooc  nto-d-u 


discretion  to  require  Ihe  issuer  to  submit  the 
proposed  withdrawal  to  the  shoieholdors  for  a  vote 
provided  Ihe  security  is  not  also  listed  on  another 
exchange  See  PCX  Rule  3.4  and  Phlx  Rule  809 

' '  The  NYSE's  rale  requires  approval  of  the 
issuer's  board  of  directors  according  to  applicable 
stale  law  on  majority  votes,  as  well  as  approval  by 
the  issuer's  audit  comminee.  In  addition,  a  U.S. 
issuer  must  notify  the  thirty-live  lat^^  lecord 
holders.  Foreign  issuers  must  give  notice  to  the 
Ihirty.five  largest  US.  record  holders.  The  issuer 
must  also  issue  a  press  release.  Finally,  there  is  a 
minimum  waiting  period  before  a  security  may  be 
delisted  of  twenty  business  dav-s  after  the  later  of 
the  dale  the  noUce  is  sent  or  the  press  release  is 
issued,  and  a  maximum  period  of  sixty  business 
days.  See  NYSE  Rule  500  Although  Ihe  NYSFs 
proposal  did  not  ease  voluntary  delisting 
restriaions  lo  Uio  extent  thai  the  CHX's  proposal 
does,  it  is  indicative  of  the  CommUsion's  belief  thai 
impediments  to  competition  in  the  context  of 
voluntary  delisting  standards  must  be  eased,  if  not 
eliminated. 

"  15  U.S.C  78s(b)(2). 
'M7CFIi200.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42201;  File  No.  SR-NASO- 
99-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Creation  of 
a  Corporate  Bond  Trade  Reporting  and 
Transaction  Dissemination  Facility  atid 
the  Elimination  of  Nasdaq's  Fixed 
Income  Pricing  System  ("FIPS") 

Decembers,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  28,  1999 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission  ") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ftxim  interested  persons. 

I.  Self  Regulatory  QrganizatiDn's 
Sutement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

.    NASD  is  proposing  to  amend,  delete 
and  create  numerous  rules  of  the 
Association  to  establish  a  corporate 
bond  trade  reporting  and  transaction 
dissemination  facility.  Below  is  the  text 
of  the  proposed  changes.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

(6200.  FIXED  INCOME  PRICING 
SYSTEM  (FIPS)  Rules  6210.  Through 
62601 

8200.  TRADE  REPORTING  AND 
COMPARISON  ENTRY  SERVICE 
(TRACE) 

6210.  Definitions. 

The  terms  used  in  this  paragraph 
shall  have  the  same  meaning  as  those 
defined  in  the  Association 's  By-Laws 
and  Rules  unless  otherwise  specified. 

The  term  "TRACE  Eligible  Security- 
shall  mean  all  United  States  dollar  ' 
denominated  debt  securities  that  are 
registered  with  the  Securities  and 
Exchange  Commission  and  issued  by 
United  States  and/or  foreign  private 


■  The  NASD  also  agreed  lo  extend  Ihe  comment 
period  10  IjO  days  and  the  time  within  whith  the 
Commission  must  approve  the  filing  or  institute 
proceedings  to  determine  whether  Ihe  proposed 
rule  change  should  be  disapproved  to  120  days. 
Telephone  call  to  Thomas  Moran.  Office  of  General 
Counsel,  The  Nasdaq  Stock  Market.  Inc.  from 
Kevin  Ehrlich.  Attorney.  Division  of  Markat 
Regulation.  SEC.  November  22. 1999 


corporations  and  that  are  depository 
eligible  securities  as  defined  in  Rule 
U310ldl:  all  debt  securities  qualified  as 
PORTAL  securities  pursuant  to  Rule 
5000  Series:  all  investment-gmde  rated 
debt  securities  that  are  issued  pursuant 
to  Section  4(21  of  the  Securities  Act  of 
1933  and  that  are  depositorv  eligible 
securities  pursuant  to  Rule  '11310(d). 
(b)  the  term  "Trade  Reporting  And 
Comparison  Entry  Service"  or  "TRACE" 
shall  mean  the  automated  system 
owned  and  operated  by  The  Nasdaq 
Stock  Market,  Inc.  that,  among  other 
things,  accommodates  reporting, 
comparison,  and  dissemination  of 
transaction  reports  where  applicable  in 
TRACE  Eligible  Securities  and  which 
may  submit  "locked-in"  trades  to 
National  Securities  Clearing 
Corporation  for  clearance  and 
settlement  and  proiide  participants 
mth  monitoring  and  risk  management 
capabilities  to  facilitate  a  "locked-in" 
trading  enrironment. 

(cl  The  term  "reportable  TRACE 
transaction"  shall  mean  all  transactions 
in  a  TRACE  Eligible  Security  as  ivquired 
by  this  rule. 

Id)  the  term  "time  of  execution"  for  a 
transaction  in  a  TRACE-eligible  security 
-  shall  be  the  time  when  all  of  the  terms 
of  the  transaction  are  agreed  to  which 
are  sufficient  to  calculate  the  dollar 
price  of  the  trade.  The  time  of  execution 
for  transactions  involiing  TRACE- 
eligible  securities  that  are  trading  "when 
issued"  on  a  yield  basis  shall  be  when 
the  yield  for  ihe  transaction  has  been 
agreed  to  by  the  parties. 

(e)  The  term  "Parties  to  the 
Transaction"  shall  mean  the  executing 
broker/dealer,  introducing  broker/ 
dealer,  and  clearing  brokers,  if  any. 

(f)  The  term  "TRACE  Participant" 
shall  mean  any  NASD  member  in  good 
standing  that  uses  the  TRACE  system. 

(g)  The  term  "TRACE  Reporting 
Party"  shall  mean  a  member  of  the 
Association  that  is  registered  as  a 
TRACE  participant  with  the  Association 
and  obligated  to  report  a  TRACE 
transaction  pursuant  to  TRACE  system 
rules  and  who  is  member  of  a  register^ 
clearing  agency  for  clearing  or 
comparison  purposes  or  has  a  clearing 
arrangement  Kith  such  a  member. 

(hi  The  term  "TRACE  .\on-Reporting 
Party"  shall  mean  a  member  of  the 
Association  that  is  registered  as  a 
TRACE  participant  with  the  Association 
who  is  not  obligated  to  report  under 
TRA  CE  system  rules  for  a  particular 
transaction  to  which  it  is  a  party  and 
who  is  a  member  of  a  registered  clearing 
agency  for  clearing  or  comparison 
purposes  or  has  a  clearing  arrangement 
with  such  a  member,  it  shall  also  mean 
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any  customer  who  is  not  a  member  of 
the  Association. 

(ij  The  term  "Clearing  Broker/Dealer" 
or  "Clearing  Broker"  shall  mean  the 
member  firm  that  has  been  identified  in 
the  TRACE  system  as  principal  for 
clearing  and  settling  a  trade,  whether  for 
its  own  account  or  for  a  correspondent 
firm. 

(j)  The  term  "Correspondent 
Executing  Broker/Dealer"  or 
"Correspondent  Executing  Broker"  shall 
mean  the  member  firm  that  has  been 
identified  in  the  TRACE  system  as 
having  a  correspondent  relationship 
with  a  clearing  firm  whereby  it  executes 
trades  and  the  clearing  function  is  the 
responsibility  of  the  clearing  firm. 

(k)  The  term  "Introducing  Broker/ 
Dealer"  or  "introducing  broker"  shall 
mean  the  member  firm  that  has  been 
identified  in  the  THACE  system  as  a 
party  to  the  transaction,  but  does  not 
execute  or  clear  trades. 

(I)  The  term  "Browse"  shall  mean  the 
functions  of  TRACE  that  permit  a 
Participant  to  review  (or  query)  for 
trades  in  the  system  identifying  the 
Participant  as  a  party  to  the  transaction, 
subject  to  the  specific  uses  contained  in 
the  TRACE  Users  Guide. 

(ml  The  term  "Gross  Dollar 
Thresholds"  in  the  risk  management 
application  of  TRACE  shall  mean  the 
daily  dollar  amounts  for  purchases  and 
sales  that  a  clearing  broker  establishes 
in  the  TRACE  system  for  each 
correspondent  executing  broker  that 
may  be  raised  or  lowered  on  an  inter- 
day  or  intra-day  basis.  If  the  value  of  a 
correspondent's  trades  equals  or 
exceeds  the  gross  dollar  thresholds,  the 
system  will  alert  the  clearing  broker 

(nl  The  term  "Pre-alert"  shall  mean 
the  alert  notifying  the  correspondent 
executing  broker  and  the  clearing  broker 
that  the  correspondent  executing  broker 
has  equaled  or  exceeded  70%  of  the 
purchase  or  sale  gross  dollar  limits 
established  by  the  clearing  broker.  The 
Association  reserves  the  right  to  modify 
the  percentage  of  the  pre-alert  as 
necessary  and  upon  prior  notification  to 
the  TRACE  Participants.' 

(o)  The  term  "Single  Limit"  shall 
mean  the  dollar  amount  established  by 
the  Clearing  Broker  for  a  single  trade 
that  enables  a  TRACE  clearing  firm  to 
review  the  trade  before  it  is  obligated  to 
clear  the  trade.  When  a  correspondent 
executing  broker  negotiates  a  trade  that 
equals  or  exceeds  the  Single  Trade 
Limit,  its  clearing  broker  shall  have  a 
period  of  thirty  (30}  minutes  to  review 
and  agree  or  decline  to  act  as  principal 
for  clearing  that  trade.  If  a  Clearing 
Broker  fails  to  set  a  single  trade  limit  the 
TRACE  system  will  automatically  set  a 
default  single  trade  limit  of  SO  for  the 


Correspondent  Broker.  The  Association 
reserves  the  right  to  modify  the 
minimum/maximum  dollar  amount  of 
the  Single  Trade  Limit  as  well  as  the 
timeframe  for  clearing  broker  review  as 
necessary  and  upon  prior  notification  to 
the  TRACE  Participants. 

(p)  For  purposes  of  these  rules,  the 
term  "Investment  Grade"  shall  mean 
any  TRACE-eligible  security  rated  by  a 
nationally  recognized  statistical  rating 
organization  in  one  of  its  four  highest 
generic  rating  categories. 

Iql  For  purposes  of  these  rules,  the 
term  "Non-Investment  Grade"  shall 
mean  any  TRACE-eligible  security  that 
is  unrated,  non-rated,  split-rated  (where 
one  rating  falls  below  investment  grade), 
or  does  not  meet  the  definition  of 
investment  gxade  in  paragraph  (p), 
above. 

6220.  Participation  in  TRACE 

(a)  Mandatory  Participation  fat 
Clearing  Agency  Members 

(1)  Pursuant  to  Article  VU,  Section 
l(a)(vi)  and  (vii)  of  the  By-Laws, 
participation  in  TRACE  is  mandatory 
for  all  brokers/dealers  that  are  members 
of  a  clearing  agency  registered  with  the 
Commission  pursuant  to  Section  1 7 A  of 
the  Act,  and  for  all  brokers  that  have  a 
clearing  arrangement  with  such  a 
broker.  Such  participation  shall  include 
the  reconciliation  of  all  over  the  counter ' 
clearing  agency  eligible  transactions 
involving  TRACE  securities. 

(2)  Participation  in  TRACE  shall  be 
conditioned  upon  the  TRACE 
Participant's  initial  and  continuing 
compliance  tvith  the  following 
requirements: 

(A)  execution  of,  and  continuing 
compliance  with,  a  TRACE  Participation 
Application  Agreement  and  all 
applicable  rules  and  operating 
procedures  of  the  Association  and  the 
Commission; 

(B)  membership  in.  or  maintenance 
of  an  effective  clearing  arrangement 
with  a  member  of  a  clearing  agency 
registered  pursuant  to  the  Act: 

(C)  maintenance  of  the  physical 
security  oftlie  equipment  located  on  the 
premises  of  the  TRACE  Participant  to 
prevent  unauthorized  entry  of 
information  into  TRACE;  and 

(D)  acceptrmce  and  settlement  of  each 
trade  that  TRACE  identifies  as  having 
been  effected  by  such  TRACE 
Participant,  or  if  settlement  is  to  be 
made  through  a  clearing  member, 
guarantee  the  acceptance  and 
settlement  of  each  TRACE  identified 
trade  by  the  clearing  member  on  the 
regularly  scheduled  settlement  date. 

(31  Participation  in  TRACE  as  a 
Clearing  Broker  shall  be  conditioned 
upon  the  Clearing  Broker's  initial  and 


continuing  compliance  with  the 
following  requirements: 

(A)  execution  of,  and  continuing 
compliance  with,  a  TRACE  Participant 
Application  agreement  and  all 
applicable  rules  and  operating 
procedures  of  the  Association  and  the 
Commission; 

(B)  membership  in  a  clearing  agency 
registered  pursuant  to  the  Act; 

(C)  maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  TRACE  Clearing  Broker 
to  prevent  the  unauthorized  entry  of 
information  into  TRACE;  and 

ID)  acceptance  and  settlement  of  each 
trade  that  TRACE  identifies  as  having 
been  effected  by  itself  or  any  of  its 
correspondents  on  the  regularly 
scheduledsettlement  date. 

(4)  Each  TRACE  Participant  shall  be 
obligated  to  inform  the  Association  of 
non-compliance  with,  or  changes  to,  any 
other  participation  requirements  set 
forth  above. 

(b)  Participant  Oblimtions  in  TRACE 

(1)  Access  to  TRACE 

Upon  execution  and  receipt  by  the 
Association  of  the  TRACE  Participant 
application  agreement,  a  TRACE 
Participant  may  commence  input  and 
validation  of  trade  information  in 
TRACE  eligible  securities.  TRACE 
Participants  may  access  the  service  via 
a  NASD-approved  facility  during  the 
hours  of  operation. 

(2)  clearing  Obligations 

If  at  any  time  a  TRACE  Participant 
fails  to  maintain  a  clearing 
arrangement,  it  shall  be  removed  from 
the  TRACE  system  until  such  time  as  a 
clearing  arrangement  is  re-established 
and  notice  of  such  arrangement  is 
provided  to  the  Association.  If  however, 
the  Association  finds  that  the  TRACE 
participant's  failure  to  maintain  a 
clearing  arrangement  is  voluntary,  the 
wthdrawal  will  be  considered  voluntary 
and  unexcused. 

13)  Clearing  Broker  Obligptions 

(A)  Clearing  brokers  may  cease  to  act 
as  principal  for  a  correspondent 
executing  broker  at  any  time  provided 
that  notification  has  been  given  to, 
received  and  acknowledged  by  the 
TRACE  Operations  Center  and 
affirmative  action  has  been  completed 
by  the  Center  to  remove  the 
correspondent  broker  from  TRACE.  The 
clearing  broker's  obligation  to  accept 
and  clear  trades  for  its  correspondents 
shall  not  cease  prior  to  the  completion 
of  all  the  steps  detailed  in  this 
subparagraph  (3)(A). 

IB)  TRACE  Clearing  brokers  shall 
establish  for  each  correspondent 
executing  broker  daily  Gross  Dollar 
Thresholds  and  may  raise  or  lower  the 
thresholds  on  an  inter-day  or  intra-day 
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basis.  TRACE  clearing  brokers  will 
receive  a  system  alert  when  a 
correspondent  executing  broker  equals 
or  exceeds  its  gross  dollar  thresholds 
and  will  also  receive  a  system  pre-alert 
when  a  correspondent  executing  broker 
equals  or  exceeds  70%  of  the  daily 
thresholds. 

(CI  For  trades  effected  by  a 
correspondent  executing  broker  that 
equal  or  exceed  the  correspondent's 
Single  Trade  Limit  set  by  the  clearing 
broker  in  TRACE,  clearing  brokers  have 
30  minutes  from  the  time  of  trade  report 
input  to  TRACE  to  review  the  trade  and 
accept  or  decline  to  act  as  principal  to 
the  trade.  If  the  clearing  broker  does  not 
make  an  affirmative  acceptance  or 
declination  of  the  trade  report  within  30 
minutes,  the  trade  report  will  be  subject 
to  normal  TRACE  processing  and  the 
clearing  broker  will  be  obligated  to  act 
as  principal  for  the  trade. 

6230.  Transaction  Reporting 

(a)  When  and  How  Transactions  are 
Reported 

(1)  All  NASD  members  shall,  within  1 
Hour  after  trade  execution,  transmit 
throu^  TRACE  during  system  hours,  or 
if  TRACE  is  unavailable  due  to  system 
or  transmission  failure,  by  telephone  to 
the  TRACE  Operations  Center,  reports  of 
transactions  in  TRACE  Securities 
executed  between  B:00  a.m.  and  6:30 
p.m.  Eastern  Time  or  shall  utilize  the 
Browse  function  in  TRACE  to  accept  or 
decline  trades  within  30  minutes  after   «■ 
execution  according  to  paragraph  (b)  of 
this  rule.  Transactions  not  reported 
within  1  hour  after  execution  shall  be 
designated  as  late  unless  inadequate 
time  remains  prior  to  system  close  to 
allow  a  timely  report.  In  this  situation, 
the  report  must  be  made  the  next  day 
at  system  open  designated  "as/of." 

(2)  Transaction  Reporting  Between 
6:30  p.m.  and  8:00  a.m.  Eastern  Time 

(A)  Reports  of  transactions  in  TRACE 
Securities  executed  after  6:30  p.m. 
Eastern  Time  and  before  12:00  a.m. 
Eastern  Time  shall  be  reported  on  the 
next  day  and  be  designated  "as/of". 
Such  trade  reports  will  not  be  included 
in  daily  market  aggregates  and  will  be 
disseminated  beginning  at  8i)0  a.m. 
Eastern  Time  on  the  day  of  receipt. 

(B)  Reports  of  transactions  in  TRACE 
Securities  executed  after  12:00  a.m. 
Eastern  Time  and  before  8:00  a.m. 
Eastern  time  shall  be  reported  that  same 
day  beginning  at  8:00  a.m.  Eastern  Time 
within  the  maximum  time  frame 
mandated.  Such  trade  reports  will  be 
included  in  that  day's  market  aggregates 
and  disseminated  upon  receipt. 

A  pattern  or  practice  of  late  reporting 
without  exceptional  circumstances  may 


be  considered  inconsistent  with  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade,  in 
violation  of  Rule  2110. 


(el  Transactions  Not  Required  To  Be 
Reported 


(b)  Which  Party  Reports  Transaction 

Both  parties  executing  a  transaction 
shall,  subject  to  the  input  requirements 
below,  either  input  trade  reports  into  the 
TRACE  system  or  utilize  the  Browse 
feature  to  accept  or  decline  a  trade 
within  the  applicable  timeframes  as 
specified  in  paragraph  la)(ll  of  this 
Rule.  Trade  data  input  obligations  are 
_  as  follows: 

111  in  transactions  between  two 
TRACE  Participants,  the  member 
representing  the  sell  side  shall  be 
required  to  submit  a  trade  report  to 
TRACE; 

(2)  in  transactions  between  a  NASD 
member  and  a  non-member  including  a 
customer,  the  NASD  member  shall  be 
required  to  submit  a  trade  report  to 
TRACE. 

(cl  Trade  Information  To  Be  Reported 

Each  TRACE  trade  report  shall 
contain  the  following  information  ■ 

(1)  CUSIP  number  or  NASD  symbol; 

(2)  Number  of  bonds  as  required  by 
paragraph  (dj  below; 

(SfPrice  of  the  transaction  as  required 
by  paragraph  (d)  below; 

(4)  A  symbol  indicating  whether  the 
transaction  is  a  buy,  sell  or  cross: 

(5)  Date  of  Trade  Execution  (as/of 
trades  only); 

(6)  Coniro-partv's  identifier; 
(71  Capacity— Principal  or  Agent  (with 

riskless  principal  reported  as  principal! 
as  required  by  paragraph  (dl  below; 

(8)  Time  of  trade  execution: 

(9)  Reporting  side  executing  broker  as 
"give-up"  (if  any); 

(10)  Contra  side  introducing  broker  in 
case  of  "give-up"  trade; 

(11)  Stated  commission; 
(121  Such  trade  modifiers  as  required 

by  either:  (a)  the  TRACE  System  Rules; 
and/or  (b)  the  TRACE  Users  Guide. 

(d)  Procedures  for  Reporting  Price, 
Capacity,  Volume 

( 1 1  For  agency  and  principal 
transactions,  report  the  price  including 
the  mark-up,  mark-down  or  commission 
(commission  entered  separately).  Do  not 
include  accrued  interest. 

121  For  agency  and  principal 
transactions,  report  the  actual  number 
of  bonds  traded.  Baby  bonds  (those  with 
a  face  value  of  less  than  Sl.OOQ)  should 
be  reported  e.\pressed  as  a  decimal. 

(31  In-house  cross  transactions  should 
he  reported  as  follows:  Agency  cross- 
report  once  as  an  agency  trade; 
Principal  cross— report  twice,  once  as 
an  individual  principal  buy  and  once  as 
an  individual  principal  sell. 


The  following  types  of  transactions 
shall  not  be  reported: 

(11  Transactions  which  are  part  of  a 
primary  distribution  by  an  issuer, 

(2)  Transactions  made  in  reliance  on 
Section  4(2)  of  the  Securities  Act  of 
1933; 

(3)  Transactions  in  listed  securities 
that  are  both  executed  on,  and  reported 
to,  a  national  securities  exchange; 

(4)  Transactions  where  the  buyer  and 
the  seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  TRACE  security  (e.g..  to 
allow  the  seller  to  make  a  gift). 

6240.  TRACE  Processing 

Locked-in  trades  may  be  determined 
in  the  TRACE  system  by  matching  the 
trade  information  submitted  by  the 
reporting  parties  through  one  of  the 
following  methods: 

(a)  Trade  by  Trade  Match 
Both  parties  to  the  trade  submit 

transaction  data  and  the  TRACE  system 
performs  an  on-line  match; 

(b)  Trade  Acceptance 

The  TRACE  reporting  party  enters  its 
version  of  the  trade  into  the  system  and 
the  TRACE  non-reporting  contra  party 
reviews  the  trade  report  and  accepts  or 
declines  the  trade  An  acceptance 
results  in  a  locked-in  trade;  a  declined 
trade  report  is  purged  from  the  TRACE 
system  at  the  end  of  trade  data 
processing; 

(cl  Post  Trade  Date  Processing 

T+N  entries  may  be  submitted  during 
system  hours  each  business  day.  At  the 
end  of  daily  matching,  all  declined 
trade  entries  will  be  purged  from  the 
TRACE  system  TRACE  will  not  purge 
any  open  trade  (i.e..  unmatched  or 
unaccepted  I  at  the  end  of  its  entry  day, 
but  will  carry-over  such  trades  to  the 
next  business  day  for  continued 
comparison  and  reconciliation  TRACE 
will  automatically  lock  in  and  submit  to 
NSCC  as  such  any  carried-over  T  to 
T+2I  (calendar  day)  trade  if  its  remains 
open  as  of  2:30  p.m.  on  the  business 
day.  TR  iCEwill  not  automatically  lock 
in  T*22  (calendar  day)  or  older  open 
"as-of  trades  itiat  were  carried  over 
from  the  previous  business  day;  these 
will  be  purged  by  TRACE  at  the  end  of 
the  carry-over  day  if  they  remain  open 
Members  may  resubmit  these  T*22  or 
older  "as-of"  tmdes  as  a  comparison- 
only  entry  into  TRACE  on  the  next 
business  day  for  continued  comparison 
and  reconciliation  for  up  to  one 
calendar  war. 
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6250.  TRACE  Risk  Management 
Functions 

The  TRACE  system  will  provide  the 
following  risk  management  capabilities 
to  clearing  brokers: 

(a)  Trade  File  Scan 

Clearing  brokers  will  be  able  to  scan 
the  trading  activities  of  their 
correspondent  executing  brokers 
through  the  TRACE  system. 

lb)  Gross  Dollar  Threshold 

Clearing  brokers  will  be  able  to 
establish,  on  an  inter-day  or  intra-day 
basis,  gross  dollar  thresholds  for 
purchases  and  sales  for  their 
correspondent  executing  brokers,  and 
the  TRACE  system  will  alert  the  clearing 
btoker  and  its  correspondent  if  the 
correspondent's  trading  activity  equals 
or  exceeds  either  threshold. 

(c)  Gross  Dollar  Threshold  Per- Alert 

In  addition  to  the  gross  dollar 
threshold  alert,  the  TRACE  system  will 
also  alert  the  clearing  broker  and  its 
correspondent  when  the 
correspondent's  trading  activity  equals 
or  exceeds  70%  of  either  gross  dollar 
threshold. 

Id)  On-line  Review 

Clearing  brokers  that  access  TRACE 
through  a  computer  interface  will  be 
able  to  receive  intra-day  activity  of  their 
correspondents  as  it  is  reported. 

(el  Single  Trade  Limit 

Clearing  brokers  will  have  30  minutes 
from  trade  report  input  to  TRACE  to 
review  any  single  trade  executed  by 
their  correspondent  executing  brokers 
that  equals  or  exceeds  an  amount  set  by 
the  clearing  broker  for  that 
correspondent  in  order  to  decide  to  act 
as  principal.  If.  however,  the  clearing 
broker  does  not  affirmatively  accept  or 
decline  the  trade,  at  the  end  of  30 
minutes,  the  system  will  subject  the 
trade  to  normal  TRACE  processing  and 
the  clearing  broker  will  be  obligated  to 
act  as  principal  to  clear  the  trade. 

Ifl  Super  Cap 

The  Super  Cap  will  be  set  at  an 
amount  to  be  determined  by  the 
Clearing  Broker,  but  in  no  event  less 
than  the  gross  dollar  threshold.  When  a 
correspondent's  Super  Cap  is  reached, 
notice  will  be  furnished  to  TRACE 
participants,  and  no  trade  in  excess  of 
an  amount  set  by  the  clearing  broker  for 
that  correspondent  will  be  accepted  for 
TRACE  processing  urdess  the  clearing 
broker  accepts  the  trade  within  30 
minutes  of  execution. 


6260.  Obligation  to  Honor  Trades 

If  a  TRACE  Participant  is  reported  by 
TRACE  as  a  party  to  a  trade  that  has 
been  treated  as  locked-in  and  sent  to 
NSCC,  notwithstanding  any  other 
agreement  to  the  contrary,  that  party 
shall  be  obligated  to  act  as  a  principal 
to  the  trade  and  shall  honor  such  trade 
on  the  scheduled  settlement  date. 

6261.  Compliance  with  TRACE  Rules 
and  Trade  Reporting  Requirements 

Failure  of  an  SASD  member,  or 
person  associated  with  a  member,  to 
comply  with  any  of  the  rules  or 
requirements  of  TRACE,  or  failure  of  a 
member  or  associated  person  to  comply 
with  any  of  the  transaction  reporting 
requirements  for  TRACE-Eligible 
Securities  may  be  considered  conduct 
inconsistent  with  high  standards  of 
conunercial  honor  and  just  and 
equitable  principals  of  trade,  in 
violation  of  Rule  2110. 

6270.  Audit  Trail  Requirements 

The  data  elements  specified  in  Rule 
6220(c)  are  critical  to  the  Association's 
compilation  of  a  transaction  audit  trail 
for  regulatory  purposes.  As  such,  all 
member  firms  utilizing  the  TRACE 
Service  have  an  ongoing  obligation  to 
input  6220(cl  information  accurately 
and  completely. 

6260.  Termination  of  TRACE  Service 
The  Association  may,  upon  notice, 
terminate  TRACE  service  to  a 
Participant  in  the  event  that  a  TRACE 
Participant  fails  to  abide  by  any  of  the 
rules  or  operating  procedures  of  the 
TRACE  service  or  the  Association,  or 
fails  to  honor  contractual  agreements 
entered  into  with  the  Association  or  its 
subsidiaries,  or  fails  to  pay  promptly  for 
services  rendered  by  the  TRACE  Service. 

6290.  Dissemination  of  Corporate  Bond 
Trade  Information 

Trade  reports  entered  into  TRACE  will 
be  collected,  processed  and 
disseminated  on  a  real-time  basis 
between  8.00  a.m.  and  6:30  p.m.  Eastern 
Time.  All  trade  reports  submitted  to 
TRACE  prior  to  5:15  will  be  included  in 
the  calculation  of  market  aggregates  and 
last  sale  except  1 1,  trades  reported  on  an 
"as  of  basis.  2)  "when  issued"  trades 
executed  on  a  yield  basis,  or  3)  trades 
in  baby  bonds  with  a  par  value  of  less 
than  $1000. 

6291.  Lead  Underwriter  Information 
Obligation 

In  order  to  facilitate  trade  reporting  of 
secondary  transactions  in  TRACE 
securities,  the  lead  underwriter  of  any 
newly-issued  TRACE  security  shall 
provide  to  the  TRACE  Operations  Center 


the  CUSIP  number  of  any  debt  issue  no 
later  than  on  the  effective  date  of  the 
offering. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Purposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
■  in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  signiGcanI 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Purposed  Rule 
Change 

The  NASD  is  proposing  to  establish  a 
mandatory  trade  reporting, 
disseminatioD  and  comparison  facility 
for  corporate  bonds.  Under  the  proposal, 
beginning  in  the  spring  of  the  year  2000. 
NASD  members  would  be  obligated,  for 
regulatory  purposes,  to  report  trades  to 
Nasdaq's  Trade  Reporting  And 
Comparison  Entrj'  Service  ("TRACE""") 
all  secondary  transactions  in  specified 
U.S.  corporate  bonds  within  1  hour  of 
trade  execution.  After  an  initial  6  month 
period  for  an  information  integrity 
review,  Nasdaq  will  in  turn  disseminate 
Trade  reports  to  the  public  through 
market  data  vendors.  Under  the 
proposal,  the  initial  1  hour  maximum 
trade  reporting  time  frame  will  be 
subsequently  reduced  to  IS  minutes  six 
months  after  corporate  bond  trade 
reporting  begins.  Simultaneously  with 
the  effectiveness  of  the  new  rules 
governing  corporate  bond  trade 
reporting,  the  NASD  will  also  eliminate 
Nasdaq's  FIPS  system  and  its  related 
rules. 

1 .  Background 

Early  in  1998.  the  SEC  began 
reviewing  the  debt  markets  in  the 
United  States  with  a  particular 
emphasis  on  price  transparency.  This 
review  concluded  that  in  the  area  of 
corporate  bonds,  transparency  was 
lacking  and  needed  improvement. 
Subsequently,  the  Chairman  of  the  SEC 
again  highlighted  the  problem  of  the 
lack  of  transparency  in  the  corporate 
bond  market  and  called  on  the  NASD  to 
take  the  following  actions: 

First,  adopt  rules  requiring  dealers  to 
report  all  transactions  in  U.S.  corporate 
bonds  and  preferred  stocks  to  the  NASD  and 
to  develop  systems  to  receive  and  distribuir 
transaction  prices  on  an  immediate  basis. 
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Second,  create  a  database  of  Uan.iacUons  in 
corporate  bonds  and  preferred  slocks  to 
enable  regulators  to  take  a  proactive  role  in 
supervising  the  corporate  debt  market. 

Third,  create  a  surveillance  program,  in 
conjunction  with  the  development  of  a 
database,  to  better  detect  fraud  and  foster 
investor  confidence  in  the  fairness  of  the 
corporate  debt  market. 

In  response  to  this  mandate,  the  NASD 
is  proposing  a  phased-iii  approach  to 
corporate  bond  trade  reporting,  starting 
first  with  high  yield  and  convertible 
debt  instruments  followed  by  all  other 
eligible  U.S.  corporate  bonds.  Initially, 
the  maximum  time  period  for  timely 
reporting  after  trade  execution  will  "be  1 
hour  which  will  subsequently  be 
compressed  to  IS  minutes.  All  corporate 
bond  trade  reports  received,  with  the 
exception  of  Rule  144A  restricted 
issues,  will  then  be  immediately 
disseminated  to  the  investing  public 
through  market  data  vendors.  The 
NASD  expects  to  initiate  mandatory 
corporate  bond  trade  reporting  and 
comparison  for  all  NASD  members  in 
two  phases.  Cunently,  the  target  start 
date  for  mandatory  reporting  is  the 
spring  of  2000.  with  TRACE  comparison 
service  commencing  in  the  summer  of 
that  same  year,  after  the  securities 
industry  has  successfullv  met  the  Y2K 
challenge.^  The  NASD'scorporate  bond 
trading  and  dissemination  initiative  is 
to  be  accomplished  in  the  following 
phases: 


reporting  window.  While  eligible 
corporate  bonds  are  being  incorporated 
into  the  mandatory  trade  reporting 
system.  NASD  will  once  again 
undertake  a  review  of  industry 
technological  and  operational  readiness 
and  compliance  with  the  new  corporate 
bond  trade  reporting  rules.  With  the 
exception  of  reports  in  FIPS  50  bonds. 
(See  Section  9  below),  during  Phase  I  no 
trade  reports  will  be  disseminated. 

3.  Corporate  Bond  Trade  Reporting 
Implementation — Phase  n 

At  the  end  of  the  sixth  month,  the  1 
hour  maximum  trade  reporting  window 
will  be  shortened  to  15  minutes,  and 
immediate  dissemination  of  trade 
reports  will  begin  (with  the  exception  of 
Rule  144A  restricted  issues).  During 
Phase  n,  the  NASD  will  continue  to 
evaluate  the  industry's  compliance  with 
the  new  rules,  and  examine  whether  a 
further  reduction  in  the  post-trade 
reporting  window  should  be  considered. 
The  NASD  will  also  assess  the  impact 
upon  liquidity  and  seek  industry  input 
regarding  any  potential  or  observed 
negative  impacts  on  market  liquidity 
attributable  to  the  reduced  post-trade 
time  reporting  window  and/or 
immediate  dissemination  of  bond  trade 
data. 


2.  Corporate  Bond  Trade  Reporting 
Implementation — Phase  I 

Under  the  NASD's  proposal, 
mandatory  trade  reporting  for  high 
yield '  and  convertible  corporate  bonds 
will  commence  in  the  spring  of  the  year 
2000,  after  the  NASD  has  assessed 
industry  readiness.  For  the  first  month 
of  reporting,  these  securities  will  be 
subject  to  a  maximum  1  hour  trade 
reporting  window.  At  the  end  of  the  first 
month,  an  alphabetical  phase-in  of 
remaining  reportable  corporate  bonds, 
lasting  two  months,  will  then  begin.< 
These  corporate  bonds  will  also  be 
subject  to  a  1  hour  maximum  trade 


'  Fe«s  for  llm  inittativi  will  b«  the  sublect  of  a 
upuile  rule  flUng  at  a  later  dale. 

>  Included  in  Uiis  category  ate  the  approximalely 
2900  high  yield  corporate  bonds  alniady  being 
reported  through  Nasdaq's  Fixed  Income  Pricing 
System  ("FIPS").  As  explained  in  Section  9  of  Uus 
Bling,  the  NASD  inlonds  To  fold  all  FIPS  securities 
into  the  larger  corporate  bond  trade  reporting  and 
dissemination  facility  proposed  here. 

*  While  NASD  is  initlaliy  proposing  an 
alphabeUcal  phase-in.  the  Association  will  continue 
to  consult  with  bond  market  participants  with  a 
view  towards  determining  whether  a  different 
method  of  phasing-in  eUgible  hoods  (e.g..  by  CUSIP 
number)  is  more  appropriate.  Regardless  of  the 
phase  in  meUiod  seiaclad.  the  Ihne  month  lime 
period  for  compieUng  the  initial  phase-in  of  all 
TRACE  bonds  will  remain  the  same. 


4.  The  Trade  Reporting  And 
Comparison  Entty  Service 

Trade  reports  submitted  by  NASD 
firms  will  be  entered  into  Nadaq's 
TRACESM  Service.  TRACE,  which  is 
based  in  part  on  technology  derived 
from  Nasdaq's  Automated  Confirmation 
Transaction  Service  ("Act"),  is  a  multi- 
functional service  designated  to 
facilitate  the  reporting  and  comparison 
of  fixed-income  trades.  The  system 
allows  reporting  firms  to  enter  executed 
trades  in  corporate  bonds  and  have 
these  trades  available  for  trade 
reporting,  matching,  and  clearing. 
Contra  parties  to  reported  corporate 
bond  trades  may  accept  trade  entries 
made  by  the  reporting  party  via  an 
acceptance  function,  or  by  entering  its 
version  of  the  trade  and  allowing 
TRACE  to  match  it.  Trades  submitted 
through  TRACE  are  forwarded  to 
Nasdaq  for  reporting  purposes  and  can 
also  be  forwarded  to  the  National 
Securities  Clearing  Corporation 
("NSCC")  for  clearance  and  settlement 
as  "locked-in"  trades.  NASD  believes 
that  TRACE  will  provide  significant 
benefits  to  corporate  bond  market 
participants  by  enabling  faster  and  more 
efficient  trade  reconciliation  and 
confirmation,  increased  efficiency  in 
back-office  operations,  and  a  real-time 
trade  entry  status  check  for  every 
TRACE  transaction.  These  features  will 


also  facilitate  the  industry's  transition 
toward  T-i-]  trade  settlement. 

TRAd  is  also  programmed  to  provide 
important  risk  management  functions  to 
firms  that  clear  corporate  bond 
transactions  for  other  firms.  For 
example,  TRACE  will  allow  clearing 
firms  to  monitor  buy/sell  trading 
activity  of  their  introducing  firms, 
establish  trading  thresholds,  allow/ 
inhibit  large  trades,  add/delete  clearing 
relationships  and  access  a  real-time  data 
base  of  correspondent  trading  activity. 
Like  TRACE'S  trade  reporting  and 
comparison  features.  TRAd's  risk 
management  capabilities  are  designed  to 
increase  corporate  bond  market 
participant  confidence  through  the 
provision  of  superior,  real-time  market 
information 

S.  Corporate  Bonds  Subject  to 
Mandatory  Trade  Reporting 
The  NASD  is  proposing  that  trade 
.    reporting  be  mandated  for  the  following 
corporate  debt  securities:  (1)  U.S.  dollar 
denominated  debt  securities  issued  by 
U.S.  and  private  foreign  corporations 
that  are  registered  with  the  SEC  and 
eligible  for  book-entry  services  at  The 
Depositor)-  Trust  Company  ("DTC")-  (2) 
Rule  144A  U.S.  high-yield  debt 
securities  designated  as  "PORTAL  Debt 
Securities"  in  Nasdaq's  PORTAL 
Market:'  and  (3)  rule  144A  investment 
grade  debt  securities  eligible  for  book- 
entrj-  services  at  DTC.  For  clarification, 
the  securities  described  above  would 
include:  (a)  investment  grade  corporate 
debt  (including  rule  144A/DTC  eligible): 
(b)  high-yield  and  unrated  debt  issued 
by  U.S.  companies  and  foreign  private 
companies  (including  PORTAL- 
designated  debt):  (c)  medium-term 
notes:  (d)  convertible  bonds;  and  (e) 
capital  trust  securities,  floating  rate 
notes,  and  global  bonds  issued  by  U.S. 
companies  and  foreign  private 
companies.  Reportable  bonds  would  not 
include:  govermnenl  .■iecurities. 
sovereign  or  development  bank  debt; 
mortgage  or  asset  backed  securities; 
collateralized  mortgage  obligations 
("CMOs");  or  money  market 
instrtimenls. 

6.  Reporting  Obligations 

Under  the  rules  proposed  here,  trade 
reports  in  eligible  corporate  bond 
transactions  b*>yeen  NASD  members 
will  be  submitted  by  the  NASD  member 
on  the  sell  side  of  the  transaction  If  the 
transaction  involves  an  NASD  member 
and  the  other  party  is  a  customer  or 
non-member  broker/dealer,  the  NASD 
member  will  be  obligated  to  report 
regardless  of  whether  the  NASD 


"  See  SR-N  ASD-9»-66 
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member  represents  the  buy  or  sell  side 
of  the  transaction.  NASD  is  proposing 
that  the  following  types  of  trades  be 
exempted  from  its  mandatory  corporate 
bond  trade  reporting  rules:  (1) 
Transactions  that  are  part  of  a  primary 
distribution  by  the  issuer.  (2) 
transactions  made  in  reliance  on  Section 
4(2)  of  the  Securities  Act  of  1933;=  (3) 
transactions  in  listed  debt  securities  that 
are  both  executed  on.  and  reported  to. 
a  national  securities  exchange;  or  (4) 
transactions  in  which  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  debt  security  (e.g.  to 
enable  the  seller  to  make  a  gift). 

7.  Elements  of  the  Trade  Report 

The  NASD  is  recommending  that 
corporate  bond  trade  reports  submitted 
should  include  the  following;  (1)  Buy/ 
Sell/Cross;  (2)  CUSIP  number  or  NASD 
symbol;  (3)  Quantity;  (4)  Price — 
inclusive  of  mark-up,  mark-down,  and 
stated  commission  (for  agency  trades 
stated  commission  will  be  reported  in 
separate  5eld):'  (5)  Contra-partys  NASD 
symbol  or  "C"  for  customer;  (6)  Date 
and  time  of  Trade  Execution;  and  (7) 
Capacity — Principal  (with  riskless 
principal  reported  as  principal).  Agent 
or  Agency  Cross.  In-house  crosses 
should  be  reported  as  follows:  Agency 
crosses  will  be  reported  one  time  as  an 
agency  cross,  and  principal  crosses  will 
be  reported  twice  as  individual  buy  and 
sell  principal  trades.  Baby  Bonds  (a 
trade  quantity  of  less  than  one  bond/ 
SI. 000  face  amount)  trade  reports  will 
be  based  on  the  actual  percentage  of  the 
bond  traded  and  reported  in  decimal 
form  (eg  .  a  face  value  of  $414  would 
be  reported  as  .414).  Given  the  potential 
for  these  trades  to  distort  both  market 
aggregates  as  well  as  the  representative 
market  in  an  individual  bond,  these 
trade  reports  will  not  be  disseminated. 
Mixed  lot  trades,  consisting  of  a 
denomination  of  SI  ,000  par  or  multiples 
thereof,  plus  a  baby  bond,  will  be 
reported  as  the  actual  number  of  bonds 
traded  (e.g..  25.414)  but  will  be 
disseminated  as  the  lesser  whole 
amount  (e.g.,  25M)  after  being  rounded 
down  by  TRACE.  Trade  reports  in 


"Sew  5R-NASD-99-66  for  fuller  dJKtusion 
regarding  thf*  applicatioQ  of  exemptions  (1)  and  (2) 
as  they  relate  to  Portal  setrurities  and  Rule  144A 
investment  grade  debt. 

'  In  order  (o  achieve  both  trade  reporting  and 
comparison  of  TRACE  tranaartions.  agent:y  trades 
exetnited  with  a  stated  cominusitHi  abould  have 
that  conuniMion  leported  in  a  separata  data  entry 
Held  provided  for  thia  purpooa.  The  doUai  price  of 
the  transaction  ahould  be  ntported  without 
including  the  <»inmiasion.  TRACE  will  combine 
these  two  fteltts  for  dissemination  of  price  and  yield 
to  the  public,  and  use  Iba  price  Said  for  comparison 
purposes. 


"When-Issued"  bonds  would  be 
reported  on  a  yield  basis,  tinless 
contracted  on  the  dollar,  and  be 
specially  designated  when  disseminated 
and  not  included  in  the  calculation  of 
daily  market  aggregate  values. 

8.  Determining  Time  of  Execution  for 
Trade  Reporting  Piuposes 

NASD  is  proposing  that  the  time  of 
execution  entry  on  corporate  bond  trade 
reports  be  established  as  the  time  when 
all  of  the  terms  of  the  trade  are  agreed 
upon  sufficient  to  calctilate  the  dollar 
price  of  the  trade.  NASD  believes  that 
this  standard  is  appropriate  and 
consistent  with  the  reference  to  time  of 
execution  if  SEC  Rule  17a-3(a)  (6)  and 
(7),  which  governs  memorandums  of 
purchase  or  sale  for  bond  transactions.'* 

9.  Fixed  Income  Pricing  System 

The  rules  of  Nasdaq's  FIPS  already 
mandate  that  certain  high  yield  bonds, 
known  as  the  "FIPS  50,"  be  reported  to 
the  FIPS  system  within  5  minutes  of 
trade  execution,  with  the  remainder  of 
FlPS-reportable  corporate  high  yield 
bonds  being  subject  to  a  5:00  p.m.  end- 
of-day  reporting  deadline.  In  addition. 
Nasdaq  also  currently  imposes  a  one- 
sided quotation  obligation  on  NASD 
members  for  each  FIPS  bond  in  which 
they  act  as  a  dealer.  In  order  to 
standardize  corporate  bond  trade 
reporting  obligations  and  minimize 
industry  technology  burdens,  NASD  is 
proposing  to  eliminate  the  separate  FIPS 
system,  and  its  related  rules  and  costs, 
in  conjunction  with  the  expansion  of 
corporate  bond  trade  reporting  proposed 
in  this  filing.  This  will  bo  accomplished 
as  follows:  First,  FTPS  quotation 
requirements  will  cease  upon 
commencement  of  high-yield  corporate 
bond  trade  reporting  mandated  in  this 
filing.  At  the  same  time,  the  current  5 
minute  trade  reporting  window  for  FIPS 
50  bonds  will  be  expanded  to  1  hour 
and  Nasdaq's  current  hourly 
dissemination  of  the  high.  low.  and 
volume  of  the  FTPS  50  bonds  will  be 
shortened  to  immediate  dissemination 
of  actual  FIPS  50  trade  reports  when 
received  by  Nasdaq.  At  the  inception  of 
mandatory  high-yield  corporate  bond 
trade  reporting  proposed  in  this  filing, 
all  former  FTPS  securities,  including 
those  now  reported  at  the  end  of  the 
day.  will  become  governed  by  the  same 
1  hour/15  minute  reporting  and 
immediate  dissemination  standards 
applicable  to  all  TRACE-eligible 
corporate  bonds.  In  addition  to 


"  For  determining  the  time  of  execution  for 
transactions  involving  PORTAL  debt  and  Rule  144A 
investment  grade  rated  debt  securitiea  stM  SR- 
NASI)-99-6fi. 


establishing  uniformity  and  an  equality 
of  trade  reporting  burdens.  NASD 
believes  that  immediate,  upon-receipt 
dissemination  of  FIPS  50  trade  report 
will  provide  the  fastest  opportunity  to 
begin  evaluation  of  the  market  impact  of 
corporate  bond  trade  reporting  and 
dissemination. 

10.  Methods  of  Trade  Reporting 

NASD  is  actively  conferring  with 
various  market  participants  including 
market  data  vendors  to  provide  a  myriad 
of  options  for  market  participants  to 
report  corporate  bond  trades.  It  is  the 
NASD's  goal  to  make  available  trade 
reporting  options  appropriate  for  every 
type  of  NASD  member  firm. 
Specifically,  the  TRACE  system  will  be 
developed  in  a  manner  that  will  make 
it  possible  for  vendors  and  service 
bureaus  to  provide  trade  report  data  on 
behalf  of  their  clients,  via  a  Nasdaq 
Computer  to  Computer  Interface 
("CTCI").  In  addition,  a  browser-based 
corporate  bond  software  application  is 
being  developed  which  will  allow 
members  to  manually  enter  trade  report 
information  via  the  Internet  or  other 
private  networks.  Currently,  the  target 
start  date  for  mandatory  reporting  is  the 
spring  of  2000,  with  TRACE  comparison 
service  commencing  in  the  sunmier  of 
that  same  year. 

1 1 .  Hours  of  System  Operation 
NASD's  corporate  bond  trade 
reporting  and  dissemination  system  will 
operate  &om  6:00  a.m.  to  6:30  p.m. 
Eastern  Time.  Trades  executed  after  6:30 
p.m.  and  before  8  a.m.  the  next  day,  will 
be  reported  that  next  morning  beginning 
at  8  a.m.  in  conformity  with  maximum 
trade  reporting  time  mandates  (e.g.. 
initially  1  hour  subsequently  to  be 
reduced  to  15  minutes).  Trades  executed 
after  system  close  and  before  12:00  a.m. 
midnight  will  be  reported  on  an  "as  of 
basis  and  will  not  be  included  in  market 
aggregates  but  will  be  disseminated 
upon  receipt  beginning  at  8:00  a.m.  the 
next  trading  day.  Trades  executed 
between  12:01  a.m.  and  system  open 
(8:00  a.m.)  that  same  day  will  be 
reported  starting  at  system  open, 
disseminated  upon  receipt,  and  will  be 
included  in  the  calcnilation  of  daily 
aggregates, 

12.  Corporate  Bond  Market  Surveillance 

In  addition  to  the  establishment  of  a 
corporate  bond  transaction  reporting 
and  dissemination  facility.  NASD  will 
also,  in  accordance  with  the 
Commission  mandate,  develop  a 
database  of  transactions  in  corporate 
bonds  to  enable  NASD  Regulation  and 
Nasdaq  MarketWatch  regulators  to  take 
a  proactive  role  in  supervising  the 
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corporate  debt  market  and  lo  better 
detect  fraud  and  foster  investor 
confidence  in  the  fairness  of  that 
market.  As  the  Commission  is  aware, 
both  NASD  Regulation  and  Nasdaq 
currently  have  in  place  surveillance  and 
examination  programs  covering  the 
over-the-counter  corporate  debt  market. 
NASD  Regulation  will  continue  lo 
investigate  complaints  concerning  over- 
the-counter  corporate  bond  transactions 
and  will,  based  on  the  database  of 
TRACE  transactions  reports  submitted, 
develop  automated  monitoring  and 
oversight  capabiliUes  for  the  corporate 
debt  market  lo  ensure  the  highest  levels 
of  investor  protection  and  market 
integrity. 

13.  Dissemination  of  Trade  Report 
Information  lo  Vendors 

NASD  is  proposing  to  immediately 
disseminate  the  following  trade  report 
information  lo  market  data  vendors  for 
public  use:  (1)  NASD  Symbol;  (2) 
CUSIP;  (3)  Date/Time  of  Execution  of 
Trade;  (4)  Price;  (5)  Yield;  and  (6) 
Actual  Quantity  of  Bonds  Traded 
(except  high  yield  and  unrated  (NR/NA) 
trades  over  a  1  million  dollar  par  value 
will  be  disseminated  as  "1MM+ "  and 
investment-grade  transactions  over  a  5 
million  dollar  par  value  will  be 
disseminated  as  "SMM+").a  NASD 
believes  a  two-tiered  approach  of  a 
1MM+  identifier  for  high-yield 
transactions  is  appropriate  given  the 
lack  of  effective  hedges  in  the  high-yield 
market  and  that  market's  potential 
sensitivit>'  lo  a  lack  of  liquidity,  while 
a  5MM+  identifier  for  investment-grade 
trades  draws  an  appropriate  and 
reasonable  balance  between  the  desire 
for  increased  transparency  and  any 
potential  dangers  lo  market  ftinction  in 
the  more  liquid  investment-grade  debt 
market,  to  TRACE  Information  will  be 
distributed  lo  vendors  in  a  fashion  and 
formal  similar  to  Nasdaq's  Trade 
Dissemination  Sersice  ("NTDS  ")  which 
is  used  lo  disseminate  last  sale 
transaction  reports  in  Nasdaq  securities. 

Based  on  the  above.  Nasdaq  believes 
that  the  proposed  rule  changes  are 
consistent  with  the  provisions  of 
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Section  15A(b)(6)  of  the  Act  in  that  the 
proposals  are  designed  to  prevent 
manipulative  acts  and  practices,  lo 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in. 
securities. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Hegulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 


■*  NASD  will  no;  disseminate  trade  report 
information  for  tranitactions  involving  Rule  144A- 
eligihle,  privelely-placod  debt  securilies,  Inrludin). 
PORTAL^lesignated  and  investment  grade  DTi:- 
oligiblc  debt.  Trade  reports  in  stand-alone  bebv 
bonds  will  also  not  be  disseminated  (See  Section  7|. 

'"TRAd  will  disseminate  transaction  reporu 
njeived  during  system  hours.  However,  only 
TRACE  u-ansactions  e.x<)culed  and  mported  to 
TRACE  prior  lo  5:15  p.m.  Eastern  Time  will  be  used 
lo  calculate  thai  days  high.  low.  last  sale,  and 
volune  for  individual  TRACE  securities. 
Transaction  reports  submitted  lo  TRACE  after  515 
P">- Easlem  Uine  will  be  disseminaled  with  an 
■'  A"  lo  idonUfy  them  as  transactions  not  affecting 
high,  low,  last  sale,  and  volume  market  aggregates 


Within  1 20  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  dale  if  it  finds  such 
longer  period  lo  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  lo  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  nlle  change 
should  be  disapproved! 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  lo 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
ciange  is  consistent  with  the  Act. 
Conunenters  are  specifically  encouraged 
to  address  the  following  issues:  What 
information  should  be  reported?  How 
immediate  should  reporting  be?  What 
systems  changes  are  required  to  support 
trade  reporting  lo  a  central  facility?  Are 
there  ways  to  improve  the  proposed 
trade  reporting  system  that  would 
improve  transparenq,'  and  reduce  the 
cost  of  implementation?  Are  the 
proposed  methods  of  reporting  price 
U.e..  inclusive  of  markups,  markdowns, 
and  commissions)  appropriate  in  light 
of  broker-dealer  confirmation  disclosure 
obligations  for  txirporate  debt 
transactions  under  Rule  lOb-lO?  Are  the 
proposed  facilities  sufficient  for  trade 
reporting  and  trade  comparison?  Is  the 


phase-in  schedule  appropriate?  Is  the 
method  of  trade  report  dissemination 
appropriate?  Should  Rule  144A 
transactions  bo  treated  differently?  Is  the 
timetable  for  operation  of  the  TRACE 
system  lo  begin  in  Spring  2000 
appropriate?  Persons  making  vmtlen 
submissions  should  file  six  copies 
thereof  with  the  Secrelar>'.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  lo  the  proposed 
rule  change  that  are  filed  v»ilh  the 
Commission,  and  all  written 
communications  relating  lo  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  would  refer  lo  File  No.  SR- 
NASI>-99-65  and  should  be  submitted 
by  Februar>-  8.  2000. 

For  Iho  Commission,  by  Ihe  Division  of 
Market  Regulation,  pursuant  lo  delitgaled 
authority." 
lonathan  G.  Kalz. 
Secretary. 
IFR  Doc.  W-32060  Filed  12-9-fl9:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42194;  File  No.  SB-NVSE- 

99-29] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  the  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  Nos.  1,  3.  and  4  to  Ihe 
Proposed  Rule  Change  tor  the  NYSE's 
Continued  Listing  Standards 

Dt'cwmber  1,  1999. 
I.  Introduction 

On  June  22. 1999,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange"! 
filed  with  the'Securities  and  Exchange 
Commission  (  "SEC"  or  "Commission") 
pursuant  lo  SecUon  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
( "Act").'  and  Rule  19b-4  under  Ihe 
Act,=  a  proposed  rule  change  to  amend 
the  NYSE's  continued  listing  standards. 

"trCFR200  JO-3(alll2| 
'15ll..S.C785(bK1l 
=  l7CFR240.1l)b-4. 
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On  )uly  26.  1999.  the  Commission 
approved  on  an  accelerated  basie  the 
proposed  changes  as  a  pilot  program 
("Pilot")  scheduled  to  expire  on 
November  1. 1999* 

Notice  of  the  proposal  was  published 
in  the  Federal  Register  on  August  2, 
1999.*  The  Commission  received  three 
comment  letters  on  the  proposal.^  On 
October  26.  1999.  the  NYSE  submitted 
Amendment  No.  1.  proposing  to  revise 
the  continued  listing  criteria  applicable 
to  closed-end  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940  ("Funds  ').^  On 
November  1.  1999.  the  NYSE  submitted 
.\mendraent  No.  2.  proposing  to  e?ctend 
the  Pilot  until  December  1.  1999.^  The 
Commission  approved  Amendment  No. 
2  on  an  accelerated  basis  on  November 
1.  1999.8  On  November  18. 1999.  the 
NYSE  submitted  Amendment  No.  3. 
proposing  to  extend  the  period  during 
which  an  issuer  is  allowed  to  reach  the 
proposed  minimum  stock  price  for 
companies  whose  average  closing  price 
of  their  securities  fell  below  a  dollar  for 
30  consecutive  trading  davs.^  C>n 
November  26.  1999.  the  NYSE 
submitted  Amendment  No.  4.  making 
several  technical  changes  to  the 
proposed  rule  text."^  This  notice  and 
order  approves  the  proposed  rule 
change,  as  amended,  and  solicits 
comments  from  interested  persons  on 
Amendment  Nos.  1.  3.  and  4. 

n.  Description  of  the  Proposal 

The  proposal  would  modify  several  of 
the  NYSE's  existing  continued  Usting 
criteria,  codify  certain  Exchange 
policies  regarding  its  continued  listing 
criteria,  replace  ceriain  of  the  current 
criteria  with  new  continued  Usting 


criteria,  and  create  subsections  in  the 
continued  listing  section." 

The  Exchange's  current  numerical 
continued  listing  criteria  include 
requirements  regarding  size,  earnings, 
and  share  distributions.  The  proposal 
would  replace  the  Exchange's  current 
numerical  continued  listing  criteria 
with  a  financial  standard  subjecting  a 
company  to  suspension  and  delisting  if: 
(i)  Its  global  market  capitalization  and 
its  stockholders'  equity  each  fall  below 
S50  million,  or  (ii)  Its  average  global 
market  capitalization  is  below  S15 
million  over  30  consecutive  trading 
days.  These  two  standards  would  apply 
to  every  company,  whether  domestic  or 
non-U. S..  and  whether  listed  under  the 
"adjusted  earnings"  or  "cash  flow" 
standard. '■- 

Second,  the  proposal  would 
implement  a  new  continued  listing 
standard  for  those  companies  that 
quality  under  the  "global  market 
capitalization  '  standard.*^  Such  a 
company  would  be  subject  to  delisting 
if:  (i)  Its  global  market  capitalization  is 
below  $500  million  and  its  total 
revenues  are  below  S50  million  over  the 
past  12  months.  >^  (ii)  Its  average  global 
market  capitalization  is  below  SlOO 
million  over  30  consecutive  trading 


'  See  Securities  Exchange  Act  Release  No.  4164B 
duty  26.  1999).  64  FR  41986. 

*ld 

3  See  Letters  to  fooathan  C.  Katz.  Secretary.  SEC. 
from  Frank  G.  Zaib.  Prcsidenl  and  CEO.  NASD, 
dated  |uly  19. 1999  ("NASD  J;  Marcia  L  MacHaig. 
CauHMl  Tor  th»  Independent  Directors,  lakarla. 
dated  August  ZO.  1999  ("Jakarta"}:  and  An  Buntein. 
Assistant  Counwl.  IQ.  dated  August  23.  1999 

no"v 

•  See  Lrtler  lo  Rjchard  C.  Strasser.  Assistant 
Diiwctor.  Division  of  Market  Regulation 
("Division*').  SEC,  ^m  lames  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  dated  October  25. 
19991' Amendment  No.  1"). 

-  See  Letter  tn  lonathan  Katz.  Secretory.  SEC.  from 
lames  E.  Buck.  Senior  Vice  Preaidflnl  and  Secretarv. 
NYSE,  dated  Novemhwr  1 .  1999  ("Amendmeal  No! 
2-). 

"  See  Securities  Exchange  Act  Release  No.  43067. 
64  FR  60B72  (November  8.  1999). 

**  See  Letter  to  Richard  C  Strasser.  Assistant 
Director.  Division,  SEC  from  lames  E  Buck.  Senior 
Vice  President  and  S<M:retar\.  NYSE,  dated 
November  17.  1999  ("Amendment  No-  3"), 

'"  See  L^ter  to  Richard  C.  Strasser.  Assistant 
Director.  Division.  SEC,  from  lames  £.  Burk.  Snninr 
Vice  President  and  Socrelary.  NYSE,  dated 
November  24,  1999  I"  Anutndmeot  No.  4  "). 


capitalization  and  its  stockholders' 
equity  to  be  considered  in  conformity 
with  continued  listing  standards.'*  With 
respect  to  the  $15  million  minimum  for 
average  global  market  capitalization, 
upon  notification,  the  company  would 
be  required  to  restore  its  market 
capitalization  to  at  least  S15  million 
within  16  months. 

Third,  the  proposal  would  adopt  a 
price  criteria  appUcable  to  all  issuers. 
Specifically,  the  proposal  would  add  a 
new  minimum  continued  listing 
standard  that  would  be  triggered  when 
a  security's  average  closing  price  over  a 
30-trading-day  period  falls  below 
Sl.OO.i"  With  respect  to  the  closing 
price  minimum  of  $1.00.  once  noticed, 
a  company  would  have  the  later  of  its 
next  annual  meeting  date  or  six  months 
to  return  its  average  stock  price  to  above 
$1.00.  To  alert  issuers,  the  Exchange 
intends  to  notify  a  company  whose 
average  price  falls  below  $5.00  over  a 
30-trading-day  period  of  the 
consequences  of  a  further  decline  in  its 
share  price  to  below  $1.00.  Each 
company  so  identihed  and  noticed 
would  then  be  tracked  by  the  Exchange 
and  its  price  monitored.  If  this  is  the 
only  criteria  that  causes  a  company  to 


days.  In  the  event  that  such  a  company  ^-^^fell  below  the  Exchange's  continued 


can  qualify  under  one  of  the  other 
original  listing  criteria,  however,  it 
would  not  be  subject  to  delisting. 
With  respect  to  the  550  million 
market  capitalization  and  $50  million 
stockholders'  equity  standard,  a 
company  that  falls  below  this  continued 
listing  criteria  would  be  permitted  16 
months  to  re-estabUsh  both  its  market 


^ '  On  July  26.  1999.  the  date  the  (xiiTunissian 
granted  accolerated  approvaJ  lu  the  Pilot,  the  30-dav 
clock  tot  computing  the  various  averages  began  and 
all  listed  companies  became  subject  to  these 
proposed  caotinuod  listing  standards. 

"In  calculating  the  market  capitalization  of  noti- 
V.S.  issums  foe  continued  listing  Hlandards  the 
NYSE  will  dotermine  the  total  number  of 
outstanding  shares  from  the  latest  SEC  filing  and 
multiply  thai  number  by  the  closing  price  in  the 
issuer's  home  market-  The  NYSE  explnined  that  this 
number  would  cuvur  all  ordinan'  shares  of  the 
issuer,  which  would  include  the  sharas  held  in  the 
home  market  (and  elsewhere  outside  of  the  U.S. I  as 
well  as  thos«  ftharts  held  by  tb*  daposliary  bank 
thai  underlie  the  Amarican  Dopositsry  Receipts 
r'ADRs").  Telephaoa  conversation  between  N,  Amy 
Bilblta,  Counsel.  NYSE,  and  Ttrni  Evans.  Special 
(^uttsel.  and  Heather  Trseger.  Attorney.  Division. 
SEC,  oo  November  26,  1999. 

'^  See  Securities  Exchange  Act  Kelaase  No.  41B34 
(September  3, 1999).  64  FR  S0129  (September  15. 
1999). 

'*The  NYSE's  review  would  be  based  on  s 
company's  unaudited  Quarterly  Reports 
Consequently,  if  a  company  were  to  mslate  its 
financials.  (he  NYSE  would  re-evaluate  the 
company's  eligibilit>'  for  continued  listing  on  the 
Exchange.  Telephone  convRrsatioo  iMtween  N.  Amy 
BUbija.  Counsel.  NYSE,  and  Deborah  Flynn.  Special 
Counsel. Division.  SEC  on  fuly  1^,  1999. 


listing  standards  under  Para.  802.01  of 
the  Listing  Manual,  the  Exchange 
generally  would  not  commence 
suspension  and  delisting  procedures  for 
the  later  of  the  company's  next  annual 
meeting  date  or  six  months.  However, 
the  company  must  notify  the  Exchange 
within  10  business  days  of  receipt  of  its 
notitication  of  its  intent  to  cure  this 
deficiency  or  be  subject  to  inunediate 
suspension  and  delisting.  In  the  event 
that,  at  the  expiration  of  the  cure  period, 
a  Si  .00  share  price  is  not  attained,  the 
Exchange  will  commence  suspension 
and  delisting  procedures. 

Fourth,  under  the  proposal,  a  Fund 
would  be  subject  to  immediate 
suspension  and  delisting  procedures  if 
the  average  market  capitalization  over 
30  consecutive  trading  days  is  below 
Si  5  million  or  the  Fund  ceases  to 
maintain  its  closed-end  status. '~  The 
Exchange  would  notify  the  fund  if  the 
Average  market  capitalization  falls 
below  525.000,000  and  advise  the  Fund 
of  the  listing  standard.  Funds  would  no 
longer  be  subject  to  the  procedures  of 
having  to  submit  plans  to  the  Exchange 
to  re-establish  their  compliance  with  the 
continued  Usting  criteria.  Funds  would 

>  ^  See  Paras.  802.02  and  B02.03  of  the  Listrni; 
Manual 

*"  See  Amendment  No.  3.  supra  noto  9. 

>  ^  See  Amendmeni  No.  1 ,  supra  note  6. 
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continue  lo  be  subject  to  the  minimum 
"Sli'  Pu™  criteria  of  SI. 00  per  share. 
Fifth,  the  proposal  would  also  codih' 
a  specific  delisting  criteria  for  real  estate 
investment  trusts  ("REITs")  with  less 
than  throe  years  of  operating  histor>'  of 
S30  million  in  both  market 
capitalization  and  stockholders'  equity. 
The  proposal  would  also  incorporate  ' 
into  the  REIT  section  the  minimum 
standard  of  Sl5  million  for  market 
capitalization.  The  proposal  would 
create  a  new  policy  that  a  REIT  is 
subject  to  delisting  immediately  upon 
the  loss  of  its  REIT  status  if  the'resullant 
entity  is  unable  to  quali^  as  an  original 
listing  as  a  corporation  (or  other 
operating  company)  at  that  time. 
Additionally,  upon  attainment  of  three 
years  of  operating  historv.  the  REIT 
would  be  subject  to  the  numerical 
criteria  generally  applicable  to  capital  or 
common  stock  proposed  above. 

Finally,  the  proposal  would  clarify 
and  codify  the  Exchange's  policy     ' 
whereby  a  company  that  files  or 
aimounces  an  intent  to  file  for 
reoiganization  under  the  bankruptcy 
laws  is  not  subject  lo  automatic 
delisting.  In  such  a  situation,  the 
Exchange  could  exercise  discretion  to 
continue  the  listing  and  trading  of  the 
securities  of  the  company.  Once 
identified,  the  Exchange  monitors  the 
company's  performance  against  the 
remaining  continued  listing  standards, 
the  compliance  with  which  may  be 
determined  on  the  basis  of  price 
indications,  as  opposed  to  a  30-trading- 
day  average.  If  a  company  that  is  below 
any  continued  listing  standard 
enumerated  in  proposed  Para.  802.01  B 
of  the  Usting  Manual  ("Nmnerical 
Criteria  for  Capital  or  Common  Stock") 
files  or  announces  an  intent  to  file  for 
such  relief  (or  if  a  company  hating  filed 
for  bankruptcy  becomes  below  another 
continued  listing  standard),  it  would  be 
subject  to  immodiatR  suspension  and 
delisting.  Notwithstanding  the 
preceding,  the  Exchange  may  at  any 
time  exercise  its  discretion  to  proceed 
with  suspension  and  delisting 
procedures  based  solely  upon  a 
bankruptcy  filing. 

The  proposal  would  create  an 
additional  delisting  criteria  to  address 
non-numerical  indications  in  financial 
statements  of  unsatisfactory  financial 
performance.  These  addiUonal  criteria 
could  lead  lo  the  deUsUng  of  a  company 
that  may  otherwise  continue  to  meet  the 
specifically-enumerated  numerical 
criteria  section  802.0]  of  the  Listing 
Manual.  For  example,  the  Exchange 
views  the  disclosure  contained  in  the 
independent  account's  opinion  thai  the 
company  receives  on  its  financial 
statements  as  providing  one  such 
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indication.  Independent  public 
accounts  opinions  that  might  indicate 
unsatisfactory  financial  performance 
iriclude:  (i)  A  qualified  opinion,  (ii)  An 
adverse  opinion,  (iii)  A  disclaimer 
opinion,  or  (iv)  An  unqualified  opinion 
"*'">  a  '■going  concern"  emphasis. 

In  addition,  if  a  company  that  emerges 
from  being  below  continued  listing 
standards  again  falls  below  continued 
lisUng  standards  within  12  months,  the 
Exchange  will  scrutinize  the  original 
methods  of  financial  recover)'  taken  bv 
the  company.  In  this  regard,  the 
Exchange  would  also  examine  the 
relationship  of  the  two  incidents  of 
falling  below  continued  listing 
standards.  Exchange  staff  would  Ihen 
lake  the  requisite  action,  which  may 
include  truncating  the  procedures  ' 
described  in  Paras.  802.02  and  802.03  of 
the  Usting  Manual,  or  immediately 
initiating  suspension  and  dalisling 
procedures. 

The  proposal  would  codif\'  and 
provide  more  specificity  to  the 
Exchange's  current  policy  of  requesting 
companies  that  trigger  one  or  more  of 
the  factors  outlined  in  "Other  Criteria  " 
to  comply  with  the  procedures  outlined 
ui  Paras.  802.02  and  802.03  of  the 
Usting  Manual  when  it  determines  it  is 
appropriate  to  do  so.  For  instance,  the 
Exchange  has  historically  requested 
additional  information  from  companies 
it  has  identified  as  having  a  significant 
reduction  in  operating  assets.  Such 
infOmiation  has  often  taken  the  form  of 
a  "plan"  as  defined  in  Paias.  802.02  and 
802.03  of  the  Usting  Manual. 

in.  Summary  of  Commente  and  NYSE's 
Response 

The  Commission  received  three 
comment  letters  on  the  proposal.""  The 
NASD  opposed  the  proposed  as  being 
anti-competitive,  while  Jakarta  and  the 
ICI  oppDsed  portions  of  the  proposed 
continued  listing  standards  for  Funds 
In  Its  letter,  the  NASD  opposed  the 
adoption  of  new  listing  criteria  that 
would  increase  the  number  of  large 
Nasdaq  issuers  eligible  for  listing  on  the 
NYSE,  while  the  NYSE  retains  rules 
restricting  companies  from  voluntarily 
delisting  from  the  NYSE  and  restricting 
off-board  trading  activity  by  NYSE 
members.  The  NASD  contends  that  the 
proposal,  in  conjunction  vrilh  NYSE 
Rules  390  and  500,  provides  the  NYSE 
with  an  affair  competitive  advantage. 
Therefore,  the  NASD  contends  that  the 
NYSE  should  not  be  allowed  to  adopt 
any  rule  change  that  increases  the 
Exchanges  ability  to  obtain  or  retain 
issuer  listings  while  NYSE  Rules  390 
and  500  remain  in  eSect 


In  response,  the  Exchange  argues  that 
the  NASDs  argument  is  unrelated  to  the 
current  proposal  and  further,  that  the 
proposed  rule  change  to  the  continued 
listing  standards  is  a  change,  not  a 
reduction,  and  is  roughly  neutral  in 
terms  of  the  number  of  companies 
affected.'"  The  NYSE  also  reiterated  that 
there  are  companies  thai  are  below  the 
old  standards  but  compliant  under  the 
new.  and  there  are  companies  that  were 
in  good  standing  previously  that  are 
below  the  new  standards..^"  . 

In  its  letter.  Jakarta  suggested  that  the 
proposed  minimum  market 
capitalization  and  assets  requirements 
for  continued  listing  of  Funds  be 
reduced  significantlv  below  $50  million 
Emphasiang  the  peculiarities  of  a  Fund 
Jakarta  queried  why  a  Fund  that  meets 
the  initial  listing  requirement  (which  is 
now  $60  million)  should  be  penalized 
through  delisting  solely  as  a  result  of  a 
decline  in  assets  or  market  value  due  to 
economic  and  political  events  beyond 
the  control  of  the  Fund's  manager. 
Jakarta  also  questioned  the  extent  of  the 
proposed  400%  increase  in  the 
continued  listing  market  capilalizaUon 
and  asset  requirements  from  $12  million 
to  $50  million  for  Funds.  Jakarta 
suggested  that  existing  Funds  be 
accorded  some  form  of  grandfather  relief 
and  suggested  that  anv  Fund  meeUng 
the  continued  lisUng  criteria  in  effect 
prior  to  the  Pilot  be  permitted  to  rely  on 
those  criteria  lo  maintain  its  listinu  on 
the  NYSE. 

ICI  also  focused  on  the  nature  of 
Funds  noting  thai  a  Fund's  market 
capitalization  and  net  assets  will 
fluctuate  significantly  ftxim  vear-to-vsar, 
or  even  from  month-lo-month. 
depending  on  market  conditions.  Thus. 
ICI  reiterated  Jakarta's  position  that  this 
volatility  in  the  total  market 
capitalization  and  net  assets  of  a  Fund 
is  beyond  the  Funds  control  and  is 
unrelated  to  its  suitabilitv  for  listing, 
particularly  if  a  Fund  meets  the  initial 
asset  test  of  $60  million  and  continues 
to  meet  the  requirements  as  to  trading 
volume  and  number  of  shareholders. 
Additionally.  IQ  explained  that  it  is 
more  difficult  for  Funds  lo  raise 
additional  cash  than  it  is  for  operaUng 
companies  because  of  restrictions  under 
the  Investnnnt  Company  Act  of  1940. 
ICI  also  suggested  that  the  12  and  18 
month  periods  a.-e  loo  short  and  too 
rigid  because  they  condition  a  Funds 
continued  listing  on  short-lerm 
improvements.  IQ  also  expressed 
concern  that  the  Commission  had 


"  Sue  gupro  Dote  i. 


"•Sct^  Utttut  fcum  latntM  E.  Buck.  SenMr  Vice 
PreHdonl  and  Secmanr.  VISE,  to  loaalhu  C  Kill, 
SEC  dated  Septemlmr  2,  1999 

"Id. 
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granted  accelerated  approval  to  the  Pilot 
program,  which  immediately  subjects 
all  Funds  lo  the  new  continued  ILsting 
standards,  without  first  providing 
interested  parties  the  opportunity  to 
comment. 

In  response  to  these  letters  and 
numerous  oral  comments  from  a 
number  of  Funds,  the  Exchange 
submitted  Amendment  No.  1.='  As 
previously  described.  Amendment  No.  1 
proposes  lo  modify  its  initial  proposal 
to  subject  a  Fund  to  inmiediate 
suspension  and  delisting  procedures  if 
the  average  market  capitalization  over 
30  consecutive  trading  days  is  below 
S15. 000.000  or  the  Fund  ceases  to 
maintain  its  closed-end  status. 

rV.  Discussion 

1  he  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  .\ct  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange.^2  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5)-' 
requirements  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public. 

The  development  and  enforcement  of 
adequate  .standards  governing  the  initial 
and  continued  listing  of  securities  is  an 
activity  of  critical  importance  to 
financial  markets  and  the  investing 
public.  Listing  standards  serve  as  a 
means  for  a  marketplace  to  screen 
issuers  and  to  proWde  listed  status  only 
to  bona  fide  companies  with  sufficient 
float,  investor  base,  and  trading  interest 
to  maintain  fair  and  orderly  markets. 
Once  an  issuer  has  been  approved  for 
initial  listing,  the  maintenance  criteria 
allow  a  marketplace  to  monitor  the 
status  of  that  issuer. 

The  proposal  would  replace  the 
current  financial  continued  listing 
criteria  with  standards  subjecting  a  firm 
to  delisting  if  its  global  market 
capitalization  and  its  stockholders' 
equity  each  fell  below  S50  million  or  its 
average  global  market  capitalization  is 
below  $15  million  over  30  consecutive 
trading  days.  Additionally,  companies 
that  quality  for  initial  listing  under  the 


'<  .Sm  Amendment  No.  1.  supra  note  6. 

''  In  approving  the  proposed  rule  cbanfie.  the 
CnmmiKtion  has  consideied  it&  impact  on 
efficiency,  competition,  and  capital  fonnatioo.  15 
u.ac.  7ac(n. 

"  15  U.S.C  7Bftb|(5). 


global  market  capitalization  standards 
will  be  subject  to  delisting  if  their  total 
global  market  capitalization  is  below 
$500  million  ami  their  total  revenues 
are  below  S50  million  over  the  past  12 
months,  or  their  average  global  market 
capitalization  is  below  SlOO  million 
over  30  consecutive  trading  days.  The 
Commission  finds  that  the  proposed 
rule  change  is  a  reasonable  action  by  the 
NYSE  in  light  of  the  globalization  of 
today's  market.  The  Commission 
Iwlieves  that  a  company's  size  and  the 
amoimt  of  stockholders'  equity  in  a 
company  are  not  inappropriate 
measures  of  a  company's  suitability  for 
listing  on  an  exchange.  Further,  the 
Commission  believes  that  the  continued 
listing  criteria  for  companies  Usting 
under  the  global  market  capitalization 
standard  is  reasonable  and  consistent 
with  the  alternative  original  listing 
standard  previously  approved  by  the 
Commission.-'' 

The  proposal  would  also  adopt  a  new 
minimum  continued  listing  standard 
applicable  lo  all  issuers.  The  standard 
would  be  triggered  when  a  seciu'ity's 
average  closing  price  over  a  30-day- 
trading  period  falls  below  SI. 00.  and 
companies  would  have  the  later  of  their 
next  aimual  meeting  date  or  six  months 
to  cure  the  deficiency.  The  Commission 
believes  that  while  the  maintenance 
standard  requiring  the  $1.00  closing 
price  minimtun  will  have  an  impact  on 
some  issuers,  the  potential  impact  is  not 
unreasonable.  In  maintaining  its  market, 
the  NYSE  has  determined  to  remove 
extremely  low-priced  stocks.  The 
Commission  finds  that  the  $1.00  closing 
price  minimum  is  a  reasonable  measure 
for  the  NYSE  to  maintain  its  quality 
control  standards  for  issuers  quoted  on 
the  Exchange.  In  establishing  criteria  to 
uphold  the  quality  of  the  market,  it  is 
apropriate  for  the  NYSE  lo  set  a 
minimum  for  the  Stock  price  that  is 
acceptable  in  conjunction  with  the  other 
standards  for  listing  and  maintenance. 

The  proposal  also  codifies  continued 
Usting  criteria  for  Funds.  The  proposal, 
as  amended,  subjects  a  Fund  to 
immediate  suspension  and  delisting 
procedures  if  the  average  market 
capitalization  over  30  consecutive 
trading  days  is  below  $15  million.  The 
Commission  recognizes  that  Funds  are 
not  traditional  operating  entities  and 
therefore,  it  is  not  possible  to  apply  the 
same  standards  specified  as  continued 
listing  criteria  for  other  listed 
companies.  Thus,  the  Commission 
believes  that  the  Exchange's  proposed 
continued  listing  standards  serve  as  an 
acceptable  means  for  delisting  those 
Funds  that  the  Exchange  Ijelieves  are 


*  See  fUpni  note  13. 


imsuitable  for  continued  listing  because 
of  insufficient  size.  The  Commission 
believes  that  notifying  Fimds  when  their 
average  market  capitalization  falls 
below  $25  million  will  adequately 
inform  the  Funds  that  they  are  in 
jeopardy  of  immediate  delisting  if  their 
market  capitalization  should  fall  to  $15 
million.  In  addition,  the  Commission 
notes  that  Fimds  will  also  be  subject  to 
delisting  under  the  Exchange's 
minimum  market  price  criteria  of  $1.00 
per  share  provision  and  the 
discretionary  deUsting  provision, 
thereby  balancing  the  special 
circumstances  of  Funds  with  the  need  to 
protect  investors. 

The  proposal  also  codifies  specific 
continued  Usting  criteria  for  REITs  with 
less  than  three  years  of  operating 
history.  The  proposal  requires  that 
REITs  maintain  their  REIT  status  (unless 
the  REIT  can  qualif>'  as  an  original 
listing  corporation)  and  a  minimum 
standard  of  market  capitalizaUon  of 
SIS.OOO.OOO  to  avoid  being  subjiict  to 
delisting.  REITs  with  more  than  three 
years  of  operating  history  are  subject  to 
the  proposal's  continued  Usting  criteria 
generally  applicable  to  capital  or 
common  stock. 

The  Commission  recognizes  that  in 
many  cases  REITs  are  not  traditional 
operating  entities  and  therefore,  it  may 
not  be  appropriate  to  hold  a  REIT  with 
less  than  three  years  of  operating  history 
to  the  same  continued  listing  standards 
applicable  to  other  companies.  The 
Commission  beUeves  that  the  minimum 
continued  listing  criteria  of  $30  million 
in  both  market  capitalization  and 
stockholders'  equity  is  an  acceptable 
means  for  screening  out  those  REITs 
that  the  Exchange  believes  should  be 
deUsled  due  to  insufficient  size.  The 
Commission  also  believes  that,  in 
establishing  criteria  to  uphold  the 
quality  of  the  market,  it  is  appropriate 
for  the  Exchange  to  set  a  minimum 
market  capitalization  standard  of  SIS 
million  and  require  REITs  to  maintain 
their  REIT  status  for  continued  listing, 
thereby  striking  a  balance  between  the 
desire  of  REITs  to  remain  listed  on  the 
NYSE  and  investor  protection  concerns. 

The  proposal  clarifies  and  codifies 
Exchange  policy  regarding  companies 
that  file  or  announce  an  intent  to  file  for 
bankruptcy.  The  company  may  no 
longer  face  automatic  delisting 
procedures.  Instead,  the  Exchange  vtriU 
have  discretion  to  continue  the  listing 
and  trading  of  the  company's  securities 
based  on  the  company's  performance 
with  respect  to  the  remaining  continued 
Usting  standards.  A  company  that  is 
below  any  of  the  802.01  B  continue 
listing  standards  that  also  files  or 
announces  intent  to  file  for  bankruptcy. 
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however,  will  remain  subject  to 
immediate  suspension  and  delisting 
procedures. 

The  Commission  believes  that  ceruin 
flexibUity  in  applying  condnued  listing 
standards  may  occasionally  be 
necessary  when  establishing  procedures 
to  uphold  the  quality  of  the  market.  The 
Commission  believes  that  the  proposed 
flexibility  in  the  bankruptcy  context  is 
reasonable  to  enable  the  Exchange  to 
evaluate  a  company's  position, 
particularly  because  a  company  might 
satisfy  all  of  the  conUnued  listing 
criteria  yet  file  for  bankruptcy  simply  to 
restructure,  for  example.  Accordingly, 
the  Commission  believes  it  is  reasonable 
for  the  Exchange  to  have  the  discretion 
to  evaluate  a  company's  status  to 
prevent  premature,  automatic  delisting 
of  a  company  otherwise  qualified  for 
conUnued  listing  on  the  Exchange.  The 
Commission  notes  that  notwithstanding 
the  preceding,  the  Exchange  may  at  any 
time  exercise  its  discretion  to  proceed ' 
with  suspension  and  delisting 
procedures  based  solely  upon  a 
bankruptcy  filing. 

The  proposal  also  would  add  to  the 
factors  for  consideration  under  the 
delisting  criteria  that  address  non- 
numerical  indications  in  financial 
statemenU  of  unsatisfactory  financial 
performance.  The  proposal  allows  the 
Exchange  to  review  an  independent 
public  accountant's  opinions  that  might 
indicate  poor  financial  performance 
including  a  qualified,  adverse, 
disclaimer,  or  unqualified  opinion  with 
a  "going  concern"  emphasis.  The 
Commission  believes  that  adding  this 
factor  to  the  list  of  criteria  that  the 
Exchange  may  review  to  deUst  a 
company  provides  greater  tiansparency 
for  compaiues  that  may  be  evaluated 
under  this  discretionary  standard.-' 

The  proposal  would  aUow  the 
Exchange  lo  scrutinize  a  company's 
recovery  tactics  if  the  company  emerges 
from  being  below  continued  listing 
standards  but  then  falls  below 
continued  listing  standards  within  12 
months,  hi  such  a  case,  the  Exchange 
could  truncate  the  evaluation  and 
follow-up  procedures  for  companies 
falling  below  maintenance  standards. 
Furthermore,  if  a  company  meets  any  of 
the  "other"  delisting  criteria,  the 
proposal  would  permit  the  Exchange  to 
require  that  the  company  immediately 
comply  with  the  evaluation  and  follow- 
up  procedures  outiinod  in  the  Listing 
Manual.  In  enhancing  its  market,  the 
NYSE  has  determined  lo  remove  stocks 


^^  The  0)mmiu,lDn  notes  that  the  Dmbonge's 
discrelionaii'  review  Is  not  limited  by  tlie  numerical 
delisting  criteria  or  the  "other"  criteria  wt  forth  in 
NYSE  Rule  802. 


that  repeatedly  fall  below  continued 
listing  standards.  The  Commission 
believes  that  lo  uphold  the  quality  of  its 
market,  it  is  reasonable  for  the  NYSE  to 
implement  a  procedure  thai  allows  it  to 
abridge  the  follow-up  procedure  after  it 
has  evaluated  a  company's  situation. 

The  Commission  carefully  considered 
the  concerns  expressed  by  the  ICI  and 
(akarta  in  their  letters  opposing  certain 
provisions  of  the  proposal.  The 
Commission  believes  that  Amendment 
No.  1  ameUorates  ICI  and  Jakarta's 
concerns  regarding  the  unique 
characteristics  of  Funds  and  their 
susceptibility  to  market  conditions  by 
lowering  the  market  capitalization 
continued  Usting  requirement  from 
$50,000,000  to  $15,000,000.  The 
Commission  finds  that  the  market 
capitalization  standard  codified  by  the 
Exchange  in  the  proposal  is  a  clear, 
nondiscriminatory  standard  that  should 
promote  transparency  with  respect  to 
the  Exchange's  continued  Usting 
standards  for  Funds  and  is  not 
inconsistent  with  the  Act  The 
Commission  believes  that  the  proposed 
continued  Usting  standard  for  Funds 
should  promote  certainty  and  accuracy 
in  the  continued  listing  process  which 
should  benefit  investors  and  other 
market  participants. 

The  Commission  also  catefully 
considered  the  concerns  expressed  by 
the  NASD  in  its  letter  opposing  the 
proposal.  Without  taking  a  position  in 
this  ■Order  on  the  continued  propriety  of 
NYSE  Rules  390  and  500,  the 
Commission  was  not  persuaded  by  the 
NASDA's  contention  that  in  Ught  of 
those  rules,  a  proposal  such  as  the 
current  one  that  could  reduce  the 
burden  for  companies  to' list  on  the 
NYSE  is,  by  its  nature,  inappropriately 
anti-competitive. 

The  Commission  l>eUeves  the 
proposed  revisions  and  codifications  of 
the  continued  listing  criteria  should 
enhance  investor  protection  by 
providing  greater  U-ansparency  in  the 
continued  listing  process.  This 
enhanced  ti^ansparency  should  assist  all 
market  participants,  including  listed 
companies  and  investors,  in  Iretter 
understanding  the  criteria  necessary  for 
a  company  to  maintain  its  listing  status 
on  the  NYSE.  In  addition,  the 
Commission  beUeves  that  the  proposal 
provides  the  necessary  flexibility  to 
determine  whether  to  continue  to  Ust  an 
issuer,  while  ensuring  that  certain 
minimum  standards  must  be  met.  Thus, 
the  Commission  believes  thai  the 
priDposed  continued  listing  standards 
strike  a  reasonable  balance  between 
protecting  investors  and  providing  a 
marketplace  for  issuers,  satisfying  the 
requirement  imder  the  federal  securities 


laws.  The  Commission  notes  that 
proposed  changes  lo  NYSE  Rule  499  are 
intended  to  conform  that  rule  to  the 
changes  proposed  to  the  continued 
Usting  criteria  in  NYSE  Rule  802. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendments  Nos. 
1.  3.  and  4  prior  to  the  thirUetii  day  after 
the  date  of  pubUcaUon  in  the  Fedoal 
Regisfer.  In  response  to  commentors. 
Amendment  No.  1  proposes  to  change 
the  continued  Usting  criteria  currently 
in  place  under  the  Pilot  for  Funds  by 
lowering  the  financial  criteria  for 
continued  listing.  The  Commission 
beUeves  that  accelerating  approval  on 
this  Amendment  wiU  alleviate  potential 
confusion  that  could  result  if  the  45  day 
period  for  bringing  a  Fund  back  to 
compliance  witii  the  Exchange's  Usting 
standards  under  the  Pilot  expires  before 
the  lower  financial  standards  proposed 
in  Amendment  No.  1  are  approved  by 
the  Commission. 

Amendment  No.  3  also  aims  to  correct 
a  problem  the  Exchange  has 
experienced  under  the  continued  Usting 
standards  in  place  under  the  Pilot. 
Amendment  No.  3  addresses  the 
situation  where  a  company  has  just  held 
its  annual  meeting,  but  finds  it 
necessary  to  call  another  meeting  to 
address  the  problem  of  its  stock  price 
dropping  below  SI  .00  per  share  for  30 
consecutive  trading  days.  Instead  of 
requiring  the  increased  costs  and 
personnel  efforts  inherent  in  calling  a 
special  meeting  of  a  company's 
shareholders.  Amendment  No.  3 
proposes  lo  allow  the  company  lo 
remedy  the  problem  by  the  later  of  its 
next  annual  meeting  or  six  months.  The 
Commission  notes  that,  notwithstanding 
this  provision,  the  Exchange  could 
delist  such  a  company  under  the 
Exchange's  iiiscretionar>'  deUsting 
provision,  thus  ensuring  investor 
protection. 

Amendment  .No.  4  makes  several 
technical  corrections  to  the  proposed 
rule  language  to  eliminate 
inconsistencies  that  have  developed 
over  the  course  of  the  Commission's 
review  of  the  proposal  and 
amendments.  The  Commission  believes 
approval  of  these  changes  must  coincide 
with  the  Commission's  approval  of  the 
other  proposed  changes  to  the  NYSE's 
continued  listiijg  standards  to  eliminate 
discrepancies  arid  conflicting 
provisions. 

In  addition,  accelerated  approval  of 
these  amendments  will  enable  the 
Exchange  lo  simultaneously  make  aU 
relevant  modifications  to  its  Usting 
Manual  and  avoid  any  potential 
confusion  due  lo  recent  rule  revisions. 
Accordingly,  the  Commission  beUeves 
that  it  is  consistent  with  Section  6  of  the 
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Act "  to  accelerate  approval  of 
Amendments  Nos.  1.  3.  and  4. 

V.  SaUciUtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1.  3.  and  4.  including  whetlier  the 
proposed  amendments  are  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0609  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-29  and  should  be 
submitted  by  January  3.  2000. 

VI.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (SR-NYSE-99- 
29),  as  amended,  relating  to  the  NYSE's 
continued  listing  standards,  is 
approved. 

For  the  Commis-sion.  by  the  Division  of 
Marlcel  Regulation,  pursuant  to  delegated 
authority-^ 
tooathui  G.  Kalz, 
Secretary. 

IFR  Doc.  99-32064  Fllad  12-9-99;  »:4S  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compliance  with  Public  Law  104— 
13.  the  Paperwork  Reduction  Act  of 
1995.  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
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ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instruments  by 
calling  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145.  or  by  vvriting 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1.  Vocational  Rehabilitation  "301" 
Program  Development — 0960-0282.  The 
information  on  Form  SSA-4290  is  used 
by  the  Social  Security  Administration 
(SSA)  to  determine  an  individual's 
continued  entitlement  to  disability 
benefits  when  that  individual  has 
medically  recovered  while  allegedly 
participating  in  a  State  or  alternate 
Vocational  Rehabilitation  (VR)  program. 
The  respondents  are  State  or  alternate 
VR  agencies  serving  such  beneficiaries. 

Number  of  Respondents:  8.000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  2,000 
hours. 

2.  Certificate  of  Election  for  Reduced 
Spouse's  Benefits— 0960-0398.  SSA 
uses  the  information  collected  on  Form 
SSA-25  to  pay  a  qualified  spouse  who 
elects  to  receive  a  reduced  benefit  at  an 
earlier  age.  The  respondents  are  entitled 
spouses  seeking  reduced  benefits. 

Number  of  Respondents:  30.000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  1,000 
hours. 

3.  Statement  of  Funds  You  Provided 
to  Another.  Statement  of  Funds  You 
Received— 0960-0481.  Forms  SSA-2854 
and  SSA-2855  are  used  by  SSA  to 
collect  information  in  situations  where 
the  SSI  claimant  alleges  that  money  was 
borrowed  on  an  informal  basis  from  a 
noncommercial  lender,  e.g..  a  relative  or 
friend,  etc.  These  statements  are 
completed  by  the  borrower/claimant 
and  the  lender  and  are  required  to 
determine  whether  the  proceeds  from 
the  transaction  are/are  not  income  to  the 
borrower/claimant.  If  the  transaction 
constitutes  a  bona  fide  loan,  the 
proceeds  are  not  income  to  the  SSI 


borrower/claimant.  The  respondents  are 
applicants  for  and  recipients  of  SSI 
payments  who  borrow  money  on  an 
informal  (noncommercial)  basis  and 
individuals  who  lend  money  informally 
to  SSI  applicants  and  recipients. 

Number  of  Respondents:  40,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  6,667 
hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145.  or  by  writing  to  him. 

1.  Application  for  Wife's  or  Husband's 
Insurance  Benefits — 0960-0008.  SSA 
uses  the  information  collected  on  Form 
SSA-2-F6  to  determine  whether 
applicants  (including  those  who  are 
divorced)  are  entitled  to  wife's  or 
husband's  insurance  benefits.  The 
respondents  are  applicants  for  wife  or 
husband's  benefits  (including  those  who 
are  divorced). 

Number  of  Respondents:  700.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  1 5 
minutes. 

Estimated  Annual  Burden:  175,000 
hours. 

2.  Application  for  Supplemental 
Security  Income — 0960-0229.  SSA  uses 
the  information  collected  on  Form  SSA- 
8000-BK  to  determine  the  respondent's 
eligibility  for.  and  amount  of.  SSI 
benefits.  The  respondents  are  applicants 
for  SSI  Benefits. 

Number  of  Respondents:  1,002,773. 

Frequency  of  response:  1. 

Average  Burden  Per  response:  35 
minutes  for  paper  application  (3  percent 
of  responses)  25  minutes  for  automated 
collection  of  information  (97%  of 
responses). 

Estimated  Aruiual  Burden:  422,835 
hours. 
(SSA  Address):  Social  Security 

Administration.  DCFAM,  Attn: 

Frederick  W.  Brickenkamp,  6401 

Security  Blvd..  l-A-21  Operations 

Bldg..  Baltimore.  MD  21235 
(OMB  Address):  Office  of  Management 

and  Budget,  OIRA.  Attn:  Lori  Schack. 

New  Executive  Office  Building.  Room 

10230,  725  17lh  St.,  NW,  Washington, 

DC  20503 


Dated:  December  2.  1999 
Frederick  W.  Brickenkamp, 

Reports  Cleamnce  Officer.  Social  Security 

.\dn\inistmtion. 

IFR  Dot.  99-31987  Filed  12-9-99;  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  3171) 

Notice  of  Information  Collection  Under 
Emergency  Review:  Joint  Survey  on 
Public-Private  Partnership  of  the  Alliance 
for  Intemanonal  toucational  and  Cultural 
Exchange  (Alliance)  and  the  Interagency 
Wori<ing  Group  on  (J  S.  Government- 
sponsored  International  Exchanges  and 
Training  (lAWG) 

AGENCY:  Department  of  State. 
SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

Type  of  Request:  New  information 
collection  request  Originating  Office: 
Bureau  of  Educational  and  Cultural 
A&irs.  Interagency  Working  Group  on 
U.S.  Government-sponsored 
International  Exchanges  and  Training 
(lAWG).  * 

Title  of  Information  Collection:  Joint 
Survey  on  Public-Private  Partnership  of 
the  Alliance  for  International 
Educational  and  Cultural  Exchange 
(Alliance)  ana  the  Interagency  Working 
Group  on  U.S.  Government-sponsored 
IntematioDal  Exchanges  and  Training. 

Frequency:  This  c^lection  is  the  first 
effort  and  every  effort  vrill  bj  made  to 
keep  additional  information  collection 
activities  to  the  minimum  required  for 
eHective  reporting  within  the  LAWG 
mandate. 
Form  Number: 
Respondents:  Private  sector 
organizations  that  are  involved  in 
international  training  and  exchanges. 
Estimated  Number  of  Respondents: 
1,200. 

Average  Hours  Per  Response:  45 
minutes. 

Total  Estimated  Burden:  900  hours. 
The  total  time,  effort  or  financial 
resotirces  expended  to  generate  survey 
responses  would  not  go  beyond  those 
that  would  be  incurred  in  the  normal 
course  of  an  organizations' 
administrative  activities. 

The  proposed  information  collection 
is  published  to  obtain  conunents  from 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  frtmi  OMB 


by  November  30.  1999.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  CommonU  should  be  directed 
to  the  State  Department  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
.    Budget  (OMB),  Washington,  DC  20530, 
(202)  395-5871. 

During  the  first  60  days  of  this  same 
period  a  regiUar  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  (anuarj'  21. 
20O0.  The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Yotu  comments  are  being  solicited  to 
permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fiinctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  e.stimate  of  the  biuden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
asstmiptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmONAL  MFORMATKM:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Mary  O'Boyle  Franko,  Suite  320,  301 
4th  Street,  S.W.,  202-260-5124.  lAWG. 
ECA/C.  U.S.  Department  of  State, 
Washington.  tX:  20520. 

Dated;  November  12, 1999. 
laran  O.  Whitten, 

Executive  Diivctor,  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  Slate. 
IFR  Doc.  99-32071  Filed  12-9-99:  8:45  ami 
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DEPARTMENT  OF  STATE 

[Putilic  Notice  3170] 

Certification  That  ttie  Resources 
Pledged  by  the  United  States  at  the 
November  17. 1999  Kosovo  Donors 
Conference  Shall  Not  Exceed  15 
Percent  of  the  Total  Resources 
Pledged  by  All  Donors 

Pursuant  to  the  authority  vested  in  me 
under  Title  n  of  the  Foreign  Operations, 
Export  Financing,  and  Related  Programs 
Appropriations  Act.  2000,  as  enacted  in 
Public  Law  106-113.  unde.  the  heading 


"Assistance  for  Eastern  Europe  and  the 
Baltic  States.  "  I  hereby  certify  that  the 
resources  pledged  by  the  United  SUtes 
at  the  November  17. 1999  Kosovo 
donors  conference  shall  not  exceed  15 
percent  of  the  total  resources  pledged  by 
all  donors.  Commitments  totaling 
Sl.056.000.000  were  made  at  the 
November  17.  1999.  Kosovo  donors 
conference.  The  United  States  pledged 
$156,600,000.  subject  to  Congressional 
appropriation  and  notification 
procedures.  The  United  States  pledge 
amounted  to  14.82  percent  of  the  total 
pledges  made  at  the  conference. 

This  certification  shall  be  provided  to 
the  Congress  and  published  in  the 
Federal  Register. 

Dated:  Decemlwr  3.  1999. 
Madeleine  Albright. 
Secretory  of  Slate. 
IFR  Doc.  99-32072  Filed  12-9-99;  8:45  ami 
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TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEET1NQ:  Tennessee 
Valley  Authority 

FEDERAL  REGISTER  CfTATION  Of  PREVKXiS 
ANNOUNCEMENT:  64  FR  68190  (December 
6.  1999). 

PBeVKXJSI.Y  ANMXmCED  TIME  AND  DATE  OF 
MEETING:  9  a.m.  (EST).  Wednesday. 
(December  8. 1999) 
PfgVWUSLY  ANNOtmCEO  PLACE  OF 
•KETttG:  TVA  Knoxville  West  Tower 
Auditorium.  400  West  Summit  Hill 
Drive.  Knoxville.  Tennessee. 
CHANGES  M  THE  MEETING: 

The  TVA  Board  of  Directors  has 
approved  the  addition  of  the  following 
items  to  the  previously  announced 
agenda: 

A — Budget  and  Financing 

A2.  Retention  of  Net  Power  Proceeds 
and  Nonpower  Proceeds  and 
Payments  to  the  U.S.  Treasury  in 
March  2000.  pursuant  to  Section  26 
of  the  TVA  Act. 

A3.  Adoption  of  Tennessee  Valley 
Authority  Financial  Statements  for 
Fiscal  Year  1 999. 

FOR  MORE  mform^tion:  Please  call  TVA 

Media  Relations  at  (423)  632-6000, 

Knoxville.  Tennessee.  Information  is 

also  available  through  TVAs 

Washington  Office  at  (202)  898-2999. 

Edwud  S.  Chriatenbory, 

General  Counsel  and  Secretary  of  the 

Corporotion. 

(FR  Doc.  99-321 70  Filed  12-8-99;  B:4S  ami 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WT0/t)-211 

WTO  Dispute  Settlement  Proceeding 
Regarding  Australia — Measures 
Affecting  the  Importation  of  Salmonlds 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTX)N:  Notice. 

summary:  Tlie  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  of  the  United  States' 
request  for  the  establishment  of  a 
dispute  settlement  panel  under  the 
Marmkesh  Agreement  Establishing  the 
World  Trade  Organization  ("WTO")  to 
examine  AustTcdia's  measures  affecting 
the  importation  of  salmonids.  In  this 
dispute,  the  United  States  alleges  that 
Australia's  measures  are  inconsistent 
with  its  obligations  under  the 
Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures 
("SPS  Agreement ')  and  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994") 

FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  Florestal,  Assistant  General 
Co\insel.  (202)  395-3581  or  Betsy 
Stillman.  Special  Advisor  for  Asia  and 
Pacific  .\ffairs.  (202)  395-9543. 
St;pPI.EMENTARY  INFORMA'nON:  Pursuant 
to  section  127(b)  of  the  Uruguay  Round 
AgreemenU  Act  (URAA)  (19  U.S.C. 
3537(b)(1)),  USTR  is  providing  notice 
that  on  June  16, 1999,  the  WTO  Dispute 
Settlement  Body  ("DSB")  established  a 
panel  to  review  the  Australian  measure 
on  imports  of  salmonids  at  the  request 
of  the  United  States.  A  panel  was 
composed  for  this  purpose  on  August  2, 
1999.  but  was  suspended  at  the  United 
States'  request  on  November  5. 1999, 
because  the  panelists  are  currently 
engaged  in  a  related  dispute  brought  by 
Canada  and  will  examine  the  U.S. 
complaint  after  they  have  completed 
their  work  in  the  Canadian  dispute. 
Once  the  panelists  are  prepared  to 
examine  the  U.S.  dispute,  USTR  vifill 
issue  a  notice  with  request  for  written 
comments  from  the  public. 

Mafor  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

Australia  currently  maintains  certain 
prohibitions  on  imports  of  fresh, 
chilled,  or  frozen  salmonids,  which  the 
United  States  believes  is  inconsistent 
with  Australia's  obligations  under 
Articles  2.5,7  and  8  of  the  SPS 
Agreement  and  Article  XI  of  the  GATT 
1994. 

The  Australian  measure  already  has 
been  the  subject  of  a  panel  proceeding 


brought  by  Canada  in  Australia — 
Measures  Affecting  Importation  of 
Salmon  (Wt/DSl8/R,  WT/DS18/AB/R). 
and  the  DSB  adopted  findings  that  the 
ban  is  inconsistent  with  Articles  2.2. 
2.3.  5.1  and  5.5  of  the  SPS  Agreement. 
The  United  States  was  a  third  party  in 
that  dispute. 

On  (luy  19.  thirteen  days  after  the 
reasonable  period  of  time  for 
implementation  of  the  DSB's  rulings 
had  expired.  Australia  announced  a  new 
quarantine  policy  for  salmonids  and 
other  finfish.  designed  to  implement  the 
WTO  panel  and  Appellate  Body  reports. 
The  new  policy  maintains  certain 
restrictions  on  salmon  imports  that  do 
not  appear  to  be  based  on  science, 
including,  among  other  things,  differing 
requirements  for  "consumer-ready" 
imports  that  are  based  on  the  size  of  the 
product  concerned. 

On  November  17, 1995,  the  United 
States  requested  consultations  with 
Australia  regarding  its  import 
prohibition  pursuant  to  AJticle  4  of  the 
Understanding  on  Rules  and  Procedures 
Governing  the  Settlement  of  Disputes, 
Article  XXII  of  the  GATT  1994  and 
Article  11  of  the  SPS  Agreement. 
Consultations  were  held  on  December 
13,  1995,  but  failed  to  settle  the  dispute. 
A.  lane  Bradley, 

Assistant  U.S.  Twde  Representative  for 
Monitoring  and  Enforcement. 
IFR  Dot.  99-32029  Filed  12-9-89;  8:45  ami 
BHUNQ  COOE  3iaD-in-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Rallrt>ad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Raquaat 

AGENCY:  Federal  Railroad 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  ef  seq.),  this  notice 
aimounces  that  the  Information 
Collection  (ICR)  requirement  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  A  Notice  of 
Proposed  Rulemaking  (NPIW»1)  was 
published  in  the  Federal  Register  on 
May  20,  1999  (64  FR  27488).  However, 
at  that  time,  FRA  had  not  yet 
determined  the  exact  burden  hour 
impact  associated  with  the  information 
collection  requirements  of  this  rule. 
FRA  is  now  soliciting  additional  public 


comment  on  specific  aspects  of  the 
activities  identified  below. 
DATES:  Comments  must  be  received  no 
later  than  January  10,  2000. 
ADDRESSES:  Send  comments  regarding 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
Seventeenth  Street.  N.W..  Washington. 
DC.  20503,  Attention:  FRA  Desk 
Officer. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
JoAnne  M.  McGowan,  Chief  of  Freight 
Programs  Division,  RDV-12,  Office  of 
Passenger  and  Freight  Services,  FRA, 
1120  Vermont  Ave..  N.W..  Mail  Stop  20. 
Washington,  D.C.  20590  (telephone: 
(202)  493-6336)  or  Joseph  R.  Pomponio. 
Senior  Attorney,  Office  of  Chief 
Counsel,  FRA,  1120  Vermont  Ave.. 
N.W.,  Mail  Stop  10,  Washington,  D.C. 
20590  (telephone;  (202)  493-6336). 
(These  telephone  numbers  are  not  toll- 
free.) 
SUPPLEMENTARY  INFORMATION: 

The  Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Uw  104-13,  §2, 109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  §§  3501-3520),  and  its 
,  implementing  regulations.  5  CFR  Part 
1320.  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  by 
OMB.  44  U.S.C.  3506(c)(2)(A);  5  CFR 
1320.8(d)(1),  1320.10(e)(1),  1320.12(a). 
Specifically,  FRA  invites  interested 
respondents  to  comment  on  the 
following  summary  of  proposed 
information  collection  activities 
regarding  (i)  whether  the  information 
collection  activities  are  necessary  for 
FRA  to  properly  execute  its  functions, 
including  whether  the  activities  will 
have  practical  utility;  (ii)  the  accuracy  of 
FRA's  estimates  of  the  burden  of  the 
information  collection  activities, 
including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of-information 
technology  (e.g..  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)(i)-(iv);  5  CFR 
1320.8(d)(l)(i)-(iv).  FRA  believes  that 
soUciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
by  Federal  regidations.  In  summary. 
FRA  reasons  that  comments  received 


will  advance  three  objectives;  (i)  reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S  C 
3501. 

Below  are  brief  summaries  of  the 
information  collection  activity  that  FRA 
will  submit  for  clearance  by  OMB  as 
required  under  the  PRA: 

Title:  Railroad  Rehabilitation  and 
Improvement  Financing  Program. 

OMB  Control  Number:  2130-new. 
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CFR  section 


260.19    Pre-application 

meeting. 
260.23    Form  and  coffleni 
ol  application  generally. 
260.25    Additionalinfomia- 
Son  for  applicants  w/o 
credit  ratirig. 
260.27    Additioral  infomia- 
tion  for  loan  guarantees. 
260.31     Execution  &  filing 
ol  application: 

Certificate  of  Pres 

Certificate  of  CFO 

Transmittal  letter 

Copy/mail  app.  pkg 

260.33    Info.  Request  

260.35    Environment  As- 
sessment. 
260.37    Waivers  and 

modifications. 
260.41     Maintenance 
standa  rds — waivers . 
260.43    Inspection  and  re- 
porting. 
260.47    Events  of  Default 
for  guaranteed  loans: 

Lender  notifk:ation- 

Det  Liquid.  Plan  

ModK.  to  Liquk)  Plan  ... 
Reports  during  Liq- 
uidatkxi. 

Rnal  Report  

260.55    Lenders'  Func- 
tions and  responsibilities: 

Obtain  approval  

Envir,  Review 

Add'l  Envir.  rfata  

260.57    Lender's  toan 
servidng: 
Report  semiannuaily 
on  status  of  loan. 

Meet  w  Admin 

Obtain  &  forward  bor- 
rower's fir^anciai 
statements  annually. 
Request  approval  lor 
modifications. 


Abstract:  The  Department  of 
Transportation  (DOT)  is  implementing 
the  Railroad  Rehabilitation  and 
Improvement  Financing  Program 
(RRIFP)  to  provide  direct  loans  and  loan 
guarantees  to  State  and  local 
govenmients,  government  .sponsored 
authorities  and  corporations,  railroads, 
and  joint  ventures  that  include  at  least 
one  railroad.  Eligible  projects  include: 
(1)  acquisition,  improvement  or 
rehabilitation  of  intermodal  or  rail 
equipment  or  facilities  (including 
tracks,  components  of  tracks,  bridges, 
yards,  buildings,  and  shops),  (2) 
refinancing  outstanding  debt  inciured 


Respor>dent  universe 


for  these  purposes,  or  (3)  development 
or  establishment  of  new  intermodal  or 
railroad  facilities.  The  aggregate  unpaid 
principal  amounts  of  obligations  caimot 
exceed  S3. 5  billion  at  any  one  time  and 
not  less  than  SI  billion  is  to  be  available 
solely  for  projects  benefiting  freight 
raifroads  other  than  Class  1  railroads 
(i.e..  carriers). 

Affected  Public:  Small  railroads,  state 
and  local  governments,  and  National 
Passenger  Rail  Corporation  (Amtrak). 

Respondent  Universe:  21,956 
potential  applicants. 

Frequency  of  Submission:  Annual. 

Reporting  Burden: 


Total  annual  responses 


21 .956  potential  applicants 
21.956  potential  applcants 
556  potential  applicants 


Kkxie 


21 ,956  potential  applicants 

21.956  pot.  applcnt  

21.956  pot  apptent  

21,956  pot  applcnt 

21 ,956  pot  apptant  

21,956pot.  apptant 


None 


None  

21 ,956  applicants  . 


None 
None 
None 
None 

None  . 


None 
None 
None 


None 


None 
None 


None 


'  FRA  expects  no  applicalions  for  guaranteed  toans. 
^  FRA  expects  that  ttiere  will  t)e  no  toan  guarantees. 


FRA  expects  no  meetings 

20  appKcatkxis 

18  financial  document 
packages- 

FRA  expects  no  applica- 
tiixis  for  loan  guarantees. 


20  certificates 

20  certificates 

20  letters  

20  app  packages  

20  slalements  

1  envir.  document  


Average  time 
per  response 


l*'A  

20houiB-„.. 
40  hours  


N/A  


FRA  expects  no  applica- 

tior^  for  waivet^s. 
Burden  included  in  section 

260.37. 
20  financial  records/other 

docs. 


Total  annual 
burden  hours 


N/A  

«)Ohaure 
720  hours  . 


H/A. 


•6  houis  12  hows 

■6houre- 12  hours  , 

.6  hours 12  hours 

1.5  houre I  30  houcs  . 

1  hour  ._ I  20  hours  . 

4,475  hours 


Total  annual 
bunlen  cost 


N/A 

$14,867 

J25,776 

WA 


S489 
$482 
$482 

$819 
$791 


4.475  hours  492J2S0 


N/A  

N/A  

10  hours 


N/A  .. 
N/A  .. 
N/A.. 
N/A  ... 

WA  ... 


N/A „._ 

WA  

200  hours 


N/A 
N/A 
N/A 
N/A,. 


None:  . 


N/A 
N/A 
N/A 


N/A 


N/A 
N/A 


N/A, 


N/A 


N/A 
N/A 
N/A 


IWA  

N/A  ...>v.. 
N/A 


N/A 


N/A 
HIA 
$7,910 


N/A 
WA 
ttIA 
N/A 

HIA 


NfA 
NM 
N/A 

N/A 

N/A 
N/A 

N/A 
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Estimated  Total  Annual  Burden 
Hours- 5.881. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b).  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  spoDsor,  and  a 
respondent  Is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington.  D.C.  on  December  3. 
1999. 

Marie  S.  Savoy, 

Director,  Office  of  Information  Technology 
and  Support  Systems.  Federal  Railroad 
Administration. 

[FR  Doc  99-32038  Filed  12-9-99;  8:45  am) 
StUMO  COOE  <910-0>-4I 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  tor  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

New  Jersey  Transit  Rail  Operations,  Inc. 

Waiver  Petition  Docket  Number  FRA- 
1999-6356 

New  Jersey  Transit  Rail  Operations, 
Inc.  (NJTROI)  seeks  a  temporary  waiver 
of  compliance  from  certain  provisions  of 
49  CFR  238.235.  which  stipulates  that 
by  December  31, 1999,  each  powered, 
exterior  side  door  shall  have  a  manual 
override  device  installed  in  the 
vestibule. 

NJTROI  requests  an  extension  of  this 
time  requirement;  speciHcally,  NJTROI 
requests  that  it  be  allowed  to  complete 
the  required  manual  override  device 
installation  by  July  1,  2004,  instead  of 
the  December  31. 1999  deadline  date  as 
specified  in  the  CFT?. 

Baciground 

NJTROI  operates  a  total  of  745 
passenger  railcars  on  its  system,  all  of 
which  are  equipped  with  power  exterior 
side  doors.  None  of  the  cars  comply 
with  the  new  regulation.  Of  the  total, 
484  cars  are  of  the  push  pull  type,  230 
are  electric  N4U  cars,  and  31  are  push 


pull  cars  owned  by  Metro  North  and 
operated  by  NJTROI.  This  make>  a  grand 
total  of  2,959  manual  doors  that  need  a 
manual  override  system  installed. 

Beason  for  Request 

NJTROI  feels  that  it  cannot  complete 
this  project  by  the  required  deadline 
because  of  the  design,  manufacturing, 
retrofitting,  testing  and  installation  of  a 
total  2,959  critical  safety  devices  that 
need  to  be  installed  in  a  total  of  745 
cars. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Niunber  1999-6356)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400  7th 
Street,  SW,  Washington,  DC  20590. 
Commimications  received  by  December 
30,  1999,  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9;00  a.m. — 5:00  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  D.C.  on  December  B, 

1999. 

Michael  J.  Logue, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  99-32152  Filed  12-9-99:  B:45  am) 
eiLUHG  COOE  «10-0«-<> 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  E>  Parte  No.  5SS  (Sub-No.  3)] 
Railroad  Cost  of  Capital— 1999 
AOENCY:  Surface  Transportation  Board. 

dot: 


ACTION:  Notice  of  decision  instituting  a 
proceeding  to  determine  the  railroads' 
1999  cost  of  capital. 

summary:  The  Board  is  instituting  a 
proceeding  to  determine  the  railroad 
industry's  cost  of  capital  for  1999.  The 
decision  solicits  comments  on:  (1)  the 
railroads'  1999  cost  of  debt  capital;  (2) 
the  railroads'  1999  current  cost  of 
preferred  stock  equify  capital;  (3)  the 
railroads'  1999  cost  of  common  stock 
equity  capital;  and  (4)  the  1999  capital 
structure  mix  of  the  railroad  industry  on 
a  market  value  basis. 

DATES:  Notices  of  intent  to  participate 
are  due  no  later  than  January  14,  2000. 
A  service  list  will  then  be  prepared  and 
issued  by  January  28,  2000.  Statements 
of  the  railroads  are  due  by  March  31 , 
2000.  Statements  of  other  interested 
persons  are  due  by  April  21,  2000. 
Rebuttal  statements  by  the  railroads  are 
due  by  May  12.  2000. 

AOOflESSES:  Send  an  original  and  10 
copies  of  statements  and  a  copy  of  the 
statement  on  a  3.5  inch  disk  in 
WordPerfect  6.1,  and  an  original  and  1 
copy  of  the  notice  of  intent  to 
participate  to;  Surface  Transportation 
Board,  Office  of  the  Secretary.  Case 
Control  Branch.  1925  K  Street.  NW.. 
Washington.  DC  20423. 

FOR  FURTHER  MFORKUTION  CONTACT: 

Leonard  J.  Blistein.  (202)  565-1529. 
ITDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  obtain  a  copy 
of  the  full  decision,  write  to.  call,  or 
pick  up  in  person  from:  Office  of  the 
Secretary.  Surface  Transportation  Board. 
1925  K  Street.  NW..  Room  100. 
Washington.  DC  20423.  Telephone; 
(202)  565-1674.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.)  A  copy 
of  the  decision  can  also  be  obtained 
from  the  Board's  Internet  site 
(www.stb.dot.gov). 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significandy 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C.  10704(a). 

Decided:  December  6. 1999. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Clybum.  and  Commissioner 
Burkes. 

Vernon  A.  WUIIams. 
Secnftary. 

IFR  Doc.  99-32080  Filed  12-9-99:  8:45  am) 
BILUNO  COOE  W1S-00-P 


DEPARTMEtirr  OF  THE  TREASURY 

Fiscal  Service 

Fee  Schedule  for  the  Transfer  of  U.S. 
Treasury  Book-Entry  Securities  HeM 
on  the  National  Book-Entry  System 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service.  Department  of  the 
Treasury. 
ACTION:  Notice. 
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SUMMARY:  The  Department  of  the 
Treasury  is  notifying  the  public  of  its 
delay  in  implementing  its  2000  price 
changes  for  the  transfer  of  book-entry 
securities  maintained  on  the  National 
Book-Entry  System  (NBES)  until  April 
1.  2000.  The  delay  is  to  minimize 
changes  during  the  period  surrounding 
the  century  rollover. 
EFFECTIVE  DATE:  The  new  fees  will  go 
into  effect  April  1.  2000.  The  effective 
date  was  changed  from  January  1.  2000. 
in  order  to  minimize  changes  during  the 
period  surrounding  the  century  rollover. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  C.  Leithead,  Director,  Primary  & 
Secondary  Market  Fixed  Income 
Securities  (Financing),  Bureau  of  the 
Public  Debt,  Suite  3014.  26  Federal 
Plaza.  New  York.  NY  10278.  telephone 
(212)  264-6358. 

Diane  M.  Polowczuk.  Government 
Securities  Specialist  (Financing). 
Bureau  of  the  PubUc  Debt,  Room  510. 
999  E  Street  N.W..  Washington.  D.C. 
20239-0001.  telephone  (202)  691-3550. 
SUPPLEMENTARY  INFORMATION:  Treasury's 
current  basic  fee  of  $.75  for  each 
securities  transfer  and  reversal  sent  and 
received  will  continue  in  effect  until 
April  1.  2000.  The  current  off-line 
surcharge  of  $13.00  will  also  remain  in 
effect  imtil  that  date.  The  new  fee 


schedule,  to  be  announced  shortly,  will 
take  effect  on  April  1 .  2000. 

The  fees  described  in  this  notice 
apply  only  to  the  transfer  of  Treasury 
book-enby  securities  held  on  NBES.  The 
Federal  Reserve  System  assesses  a  fee  to 
recover  the  costs  associated  with  the 
processing  of  the  funds  component  of 
Treasury  book-entry  transfer  messages, 
as  well  as  the  costs  of  providing  book- 
entry  services  for  Government  agencies 
on  NBES. 

The  Federal  Reserve's  $.10  movement 
of  funds  fee  for  a  Treasury  security 
transfer  over  the  Fedwire*  will  also 
continue  in  effect  until  April  1.  2000. 

Authority:  31  CFR  357.45. 

Dated:  December  8,  1999. 
Donald  V.  Hammoixl. 
Fiscal  Assistant  Secretary. 
[FR  Doc.  99-32173  Filed  12-9-99;  8:45  ami 
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TWENTY-FIRST  CENTURY 
WORKFORCE  COMMISSION 

Notice  of  Open  Meeting 

AGENCY:  Twenty-First  Centiiry 
Workforce  Commission. 
ACTION:  Notice  of  Open  Meeting  by 
Telephone  Conference  Call. 


StJMMARY:  Establishment  of  the  Twenty- 
First  Century  Workforce  Commission 
was  mandated  by  SubUUe  C  of  Title  III 
of  the  Workforce  Investment  Act. 
section  331  of  Public  Law  105-220  112 
StaL  1087-1091  (29  U.S.C.  2701  note), 
signed  into  law  on  August  7.  1998.  The 
15  voting  member  Twenty-First  Century 
Workforce  Commission  is  charged  with 
studying  all  aspects  of  the  information 
technology  workforce  in  the  United 
States. 


Time  &  Place 

The  open  meeting  will  be  held  via 
telephone  conference  call  at  9:30  a.m.  to 
approximately  10:30  a.m.  on 
Wednesday.  December  22.  1999.  at  the 
U.S.  Department  of  Labor.  200 
Constihition  Ave.  NW.  Washington  DC 
20210,  in  the  PoUcy  Center,  Room  S- 
2312.  Commissioners  will  also  attend 
via  telephone  conference  call. 
Agenda 

The  agenda  for  the  Commission 
meeting  includes  confirmation  of  the 
Chairman's  selection  of  Executive 
Director  and  discussion  of  the  schedule 
for  regional  hearings. 

Public  ParticipatioD: 

The  meeting,  held  via  telephone 
conference  caL  from  9:30  a.m.  to 
.    approximately  10:30  a.m..  is  open  to  tlie 
public.  Individuals  with  disabilities 
should  conUct  Sondra  Nixon  at  (202) 
219-6197.  ext.  183.  if  special 
accommodations  are  needed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sondra  Nixon.  Program  Analyst.  Office 
of  the  Assistant  Secretary  for  Policy. 
U.S.  Department  of  Labor,  at  (202)  219- 
6197.  ext.  183. 

Due  to  difficidties  of  scheduling  the 
members,  we  are  unable  to  provide  a 
fiill  15-day  advance  notice  of  this 
meeting. 

Signed  ai  Washington.  DC.  this  8th  day  of 
December.  1999. 

Ruth  Samanlick. 

Secretary  of  Labors  Designated  Liaison  to 

the  Twenty-First  Century  Workforce 

Commission. 

IFR  Doc.  99-32055  Filed  12-9-99:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publlsfied  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  Tfiese  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  761 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

RIN  0S6O-AF69 

Streamlining  of  Regulations  for  Real 
Estate  and  Chattel  Appraisals 

Correction 

In  rule  document  99-28371  beginning 
on  page  62566,  in  the  issue  of 


Wednesday,  November  17, 1999,  make 
the  following  correction: 

§761.7    [Corrected] 

On  page  62567,  in  the  third  column, 
after  paragraph  §  761, 7(d),  add 
paragraph  §  761.7(d)(1)  to  read  as 
follows: 

"(1)  The  Agency  does  not  request  a 
new  appraisal;" 

[FR  Doc.  C9-28371  Filed  12-9-99;  8:45  am] 
BHUNO  CODE  1H«-(n-0 


Friday 

December  10,  1999 


Part  li 

Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Proposed  Designation  of  Critical 
Habitat  for  the  Spiltedace  and  the  Loach 
Minnow;  Proposed  Rule 


69324 


Federal  Register / Vol.  64,  No.  237 /Friday.  December  10,  1999 / Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servica 
50CFRPart17 

RIN  1018-AF76 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  tor  the  Spikedace  and 
the  Loach  Minnow 

agency:  Fish  and  Wildlife  Service. 

Ulterior. 

ACnON:  Proposed  rule. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  pursuant 
to  the  Endangered  Species  Act  of  1973. 
as  amended  (Act),  for  the  spiltedace 
{Meda  fulgfda)  and  the  loach  minnow 
(T/arogo  =  (Rhinichthys)  cobitis).  This 
proposal  is  made  in  response  to  a  court 
order  in  Southwest  Center  for  Biological 
Diversity  v.  Clark  CIV  98-0769  M/IHG, 
directing  us  to  complete  designation  of 
critical  habitat  for  the  spikedace  and 
loach  minnow  by  February  17.  2O0O. 

We  are  proposing  as  critical  habitat  a 
total  of  approximately  1.443  kilometers 
(km)  (894  miles  (mi))  of  rivers  and 
creeks  for  the  two  species.  The  entire 
designation  is  proposed  as  critical 
habitat  for  the  loach  minnow,  and 
approximately  1.32S  km  (822  ml)  of 
tliose  miles  are  also  proposed  as  critical 
habitat  for  the  spikedace.  Proposed 
critical  habitat  includes  portions  of  the 
Gila.  San  Francisco.  Blue,  Black.  Verde, 
and  San  Pedro  rivers,  and  some  of  their 
tributaries,  in  Apache.  Cochise,  Gila. 
Graham.  Greenlee.  Pima,  Pinal,  and 
Yavapai  Counties  in  Arizona:  and 
Catron.  Grant,  and  Hidalgo  Counties  in 
New  Mexico. 

If  this  proposed  rule  is  Bnalized, 
Federal  agencies  proposing  actions  that 
may  affect  the  areas  designated  as 
critical  habitat  must  consult  with  us  on 
the  effects  of  the  proposed  actions, 
pursuant  to  section  7(a)(2)  of  the  Act. 
DATES:  We  will  consider  all  comments 
on  the  rule,  the  draft  Economic 
Analysis,  and  draft  Environmental 
Assessment  received  from  interested 
parties  by  January  14.  2(»0.  We  will 
bold  public  hearings  in  Thatcher. 
Arizona,  and  Silver  City.  New  Mexico 
on  December  15. 1999.  and  in  Camp 
Verde.  Arizona,  on  December  16. 1999. 
ADDRESSES:  1.  Send  your  comments  on 
the  rule,  the  draft  Economic  Analysis, 
and  draft  Environmental  Assessment  to 
the  Arizona  Ecological  Services  Office. 
U.S.  Fish  and  Wildlife  Service.  2321  W. 
Royal  Palm  Road.  Suite  103.  Phoenix. 
Arizona  85021. 


2.  The  complete  file  for  this  rule  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Arizona  Ecological  Services 
Office.  U.S.  Fish  and  Wildlife  Service, 
2321  W.  Royal  Palm  Road.  Suite  103. 
Phoenix,  Arizona  85021. 

3.  Wb  will  hold  the  Thatcher  hearing 
at  Eastern  Arizona  College  Activity 
Center,  Lee  Little  Theater,  1014  N. 
College  Avenue.  Thatcher,  Arizona.  We 
will  hold  the  Silver  City  hearing  at 
Western  New  Mexico  University.  White 
Hall  Auditorium,  1000  College  Street, 
Silver  City,  New  Mexico.  We  will  hold 
the  Camp  Verde  hearing  at  the  Camp 
Verde  Unified  Schools  Multi-Use 
Complex  Theater.  280  Camp  Lincoln 
Road,  Camp  Verde,  Arizona.  We  will 
start  all  hearings  promptly  at  7:00  p.m. 
and  end  them  no  later  than  9:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor.  Arizona  Ecological 
Services  Office,  at  the  above  address; 
telephone  602/640-2720,  facsimile  602/ 
640-2730. 

SUPPLEMENTARY  INFORMATION: 

Background 

Spikedace 

The  spikedace  is  a  small,  slim  fish 
less  than  80  millimeters  (mm)  (3  inches 
(in))  long.  It  is  characterized  by  very 
silvery  sides  and  by  spines  in  the  dorsal 
and  pelvic  fins  (Minckley  1973).  This 
species  is  found  in  moderate  to  large 
perennial  streams,  where  it  inhabits 
shallow  rifiles  with  sand,  gravel,  and 
rubble  substrates  and  moderate  to  swift 
currents  as  well  as  swift  pools  over  sand 
or  gravel  substrates  (Barber  et  at.  1970; 
Propst  et  al.  1986:  Rinne  1991).  Specific 
habitat  for  this  species  consists  of  shear 
zones  where  rapid  flow  borders  slower 
flow,  areas  of  sheet  flow  at  the  upper 
ends  of  mid-channel  sand/gravel  bars; 
and  eddies  at  downstream  riffle  edges 
(Propst  et  al.  1986;  Rinne  and  Kroeger 
1988).  Recurrent  flooding  and  a  natural 
hydrograph  (physical  conditions, 
boundaries,  flow,  and  related 
characteristics  of  waters)  are  very 
important  in  maintaining  the  habitat  of 
spikedace  and  in  helping  the  species 
maintain  a  competitive  edge  over 
invading  nonnative  aquatic  species 
(Propst  et  al.  1986;  Minckley  and  Meffe 
1987). 

The  spikedace  was  first  collected  in 
1 851  from  the  Rio  San  Pedro  in  Arizona 
and  was  described  from  those 
specimens  in  1856  by  Girard.  It  is  the 
only  species  in  the  genus  Meda.  The 
spikedace  was  once  common 
throughout  much  of  the  Gila  River 
basin,  including  the  mainstem  Gila 
River  upstream  of  Phoenix,  and  the 
Verde,  Agua  Fria.  Salt.  San  Pedro,  and 


San  Francisco  subbasins.  It  occupies 
suitable  habitat  in  both  the  mainstream 
reaches  and  moderate-gradient 
pereimial  tributaries,  up  to  about  2.000 
meters  (m)  (6.500  feet  (ft))  elevation 
(Miller  1960:  Chamberlain  1904;  Gilbert 
and  Scofield  1898;  Cope  and  Yarrow 
1875). 

Habitat  destruction  and  competition 
and  predation  by  nonnative  aquatic 
species  have  severely  reduced  its  range 
and  abundance.  It  is  now  restricted  to 
approximately  445  km  (276  mi)  of 
stream  in  portions  of  the  upper  Gila 
River  (Grant,  Catron,  and  Hidalgo 
Counties.  NM).  middle  Gila  River  (Pinal 
County.  AZ),  lower  San  Pedro  River 
(Pinal  County.  AZ).  Aravaipa  Creek 
(Graham  and  Pinal  Counties.  AZ).  Eagle 
Creek  (Graham  and  Greenlee  Counties. 
AZ).  and  the  Verde  River  (Yavapai 
County,  AZ)  (Anderson  1978:  lakle 
1992:  Sublette  et  al.  1990:  Bestgen. 
1985;  Marsh  et  al.  1990;  Bettaso  el  al. 
1995;  Propst  et  al.  1986:  Propst  el  al. 
1985:  Stefferud  and  Rinne  1996).  Its 
present  range  is  only  about  10-15 
percent  of  the  historical  range,  and  the 
status  of  the  species  within  occupied 
areas  ranges  from  common  to  very  rare. 
Al  present,  the  species  is  common  only 
in  Aravaipa  Creek  and  some  parts  of  the 
upper  Gila  River  in  New  Mexico. 

Loach  Minnow 

The  loach  minnow  is  a  small,  slender, 
elongated  fish  less  than  80  mm  (3  in.) 
long.  It  is  olivaceous  in  color  with  an 
oblique  (slanting)  terminal  mouth  and 
eyes  markedly  directed  upward 
(Minckley  1973).  This  species  is  found 
in  small  to  large  perennial  streams, 
using  shallow,  turbulent  riffles  with 
primarily  cobble  substrate  and  swift 
currents  (Minckley  1973  Propst  and 
Bestgen  1991;  Rinne  1989;  Propst  et  al. 
19B8).  Loach  minnow  uses  the  spaces 
between,  and  in  the  lee  of.  larger 
substrate  for  resting  and  spawning.  It  is 
rare  or  absent  from  habitats  where  fine 
sediments  fill  the  interstitial  spaces 
(small,  narrow  spaces  between  rocks  or 
other  substrate)  (Propst  and  Bestgen 
1991).  Reciurent  flooding  and  a  natural 
hydrograph  are  very  important  in 
maintaining  the  habitat  of  loach 
minnow  and  in  helping  the  species 
maintain  a  competitive  edge  over 
invading  nonnative  aquatic  species 
(Propst  el  al.  1986;  Propst  and  Bestgen 
1991). 

The  loach  minnow  was  first  collected 
in  1851  from  the  Rio  San  Pedro  in 
Arizona  and  was  described  from  those 
specimens  in  1865  by  Girard.  The  loach 
miimow  was  once  locally  common 
throughout  much  of  the  Gila  River 
basin,  including  the  mainstem  Gila 
River  upstream  of  Phoenix,  and  the 
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Verde.  Salt,  San  Pedro,  and  San 
Francisco  subbasins.  It  occupies  suitable 
habitat  in  both  the  mainstream  reaches 
and  moderate-gradient  perennial 
tributaries,  up  to  about  2.500  m  (8.200 
ft)  elevation.  Habitat  destruction  and 
competition  and  predation  by  noimative 
aquatic  species  have  severely  reduced 
its  range  and  abundance.  It  is  now 
restricted  to  approximately  645  km  (400 
mi)  of  stream  in  portions  of  the  upper 
Gila  River  (Grant.  Catron,  and  Hidalgo 
Counties.  NM).  the  San  Francisco  and 
Tularosa  Rivers  and  their  tributaries 
Negrito  and  Whitewater  Creeks  (Catron 
County.  NM),  the  Blue  River  and  its 
tributaries  Dry  Blue,  Campbell  Blue. 
Little  Blue,  Pace,  and  Friebom  Creeks 
(Greenlee  County.  AZ  and  Catron 
County.  NM),  Aravaipa  Creek  and  iu 
tributaries  Turkey  and  Deer  Creeks 
(Graham  and  Pinal  Counties.  AZ).  Eagle 
Creek  (Graham  and  Greenlee  Counties. 
AZ).  the  White  River  (Apache.  Gila,  and 
Navajo  Counties,  AZ),  and  the  Black 
River  (Apache  and  Greenlee  Counties. 
AZ)  (Bagley  et  al.  1998;  Bagley  et  al. 
1996;  Barber  and  Mincklev  1966; 
Bettaso  et  al.  1995;  Britt  1982:  Leon 
1989:  Marsh  etal.  1990;  Propst  1996; 
Propst  and  Bestgen  1991;  Propst  et  al. 
1985:  Springer  1995).  The  present  range 
is  only  15-20  percent  of  its  historical 
range,  and  the  status  of  the  species 
within  occupied  areas  ranges  fit)m 
common  to  very  rare.  At  present,  the 
species  is  common  only  in  Aravaipa 
Creek,  the  Blue  River,  and  limited 
portions  of  the  San  Francisco,  upper 
Gila,  and  Tularosa  Rivers  in  New 
Mexico. 


Previous  Federal  Actions 

The  spikedace  was  included  as  a 
Category  1  candidate  species  in  our 
December  30, 1982,  Vertebrate  Notice  of 
Review  (47  FR  584541.  Category  1 
included  those  taxa  for  which  we  had 
substantial  biological  information  to 
support  listing  the  species  as 
endangered  or  threatened.  We  were 
petitioned  on  March  14, 1985,  by  the 
American  Fisheries  Society  (AFS)  and 
on  March  18, 1985.  by  the  Desert  Fishes 
Council  CDFC)  to  list  the  spikedace  as 
threatened.  Because  the  species  was 
already  under  active  petition  by  AFS. 
the  DFC  petition  was  considered  a  letter 
of  comment.  Our  evaluation  of  the  AFS 
petition  revealed  that  the  petitioned 
action  was  warranted,  and  we  published 
a  proposed  rule  to  list  this  species  as 
threatened  with  critical  habitat  on  Jime 
18, 1985  (50  FR  25390).  We  published 
the  final  rule  listing  the  spikedace  as  a 
threatened  species  on  July  1, 1986  (51 
FR  23769).  We  did  not  finaUze  the 
proposed  critical  habitat  designation  at 
the  time  of  listing  but  postponed  the 


designation  to  allow  us  to  gather  and 
analyze  economic  data,  in  compliance 
with  section  4(b)(2)  of  the  Act. 

We  included  the  loach  mirmow  as  a 
Category  1  candidate  species  in  the 
December  30. 1982.  Vertebrate  Notice  of 
Review  (47  FR  58454).  On  June  18,  1985 
(50  FR  25380)  we  published  a  proposed 
rule  to  Ust  this  species  as  threatened 
with  critical  habitat.  We  published  the 
final  rule  listing  the  loach  minnow  as  a 
threatened  species  on  October  28,  1986 
(51  FR  39458).  We  did  not  finalize  the 
proposed  critical  habitat  designation  at 
the  time  of  listing  but  postponed  the 
designation  to  allow  us  to  gather  and 
analyze  economic  data. 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  Our  regulations  (50  CFR 
424.12(a)(2))  state  that  critical,habitat  is 
not  determinable  if  information 
sufficient  to  perform  required  analyses 
of  the  impacts  of  the  designation  is 
lacking  or  if  the  biological  needs  of  the 
species  are  not  sufficiently  well  known 
to  permit  identification  of  an  area  as 
critical  habitat.  At  the  time  of  listing  of 
the  spikedace  and  loach  minnow,  we 
found  that  critical  habitat  was  not 
determinable  because  we  had 
insufficient  information  to  perform  the 
required  analyses  of  the  impacts  of  the 
designation.  As  part  of  a  settlement 
order  of  January  18, 1994,  in  Greater 
Gila  Biodiversity  Project  v.  U.S.  Fish 
and  Wildlife  Service  CTV  93-1913  PHX/ 
PGR,  we  finalized  critical  habitat 
designation  for  both  the  spikedace  and 
loach  miimow  on  March^,  1994  (59  FR 
10906  and  10898  respectively). 

Critical  habitat  for  spikedace  and 
loach  mlimow  was  set  aside  by  court 
order  in  Cation  County  Board  of 
Commissioners,  New  Mexico  v.  U.S. 
Fish  and  Wildlife  Senice  CTV  No  93- 
730  HB  (D.N.M..  Order  of  October  13, 
1994).  The  court  cited  our  failure  to 
analyze  the  effects  of  critical  habitat 
designation  under  the  National 
Environmental  Policy  Act  (NEPA)  as  iU 
basis  for  setting  aside  critical  habitat  for 
the  two  species.  The  United  States 
District  Court  for  the  District  of  Arizona 
recognized  the  effect  of  the  Catron 
County  ruling  as  a  matter  of  comit)-  in 
the  Southwest  Center  for  Biologicai 
Diversity  V.  Rogers  CV  96-018-TUC- 
JMR  (D.  Ariz-,  Order  of  December  28, 
1996).  As  a  result  of  these  court  rulings, 
we  removed  the  critical  habitat 
description  for  spikedace  and  loach 
miimow  from  the  Code  of  Federal 
Regulations  on  March  25. 1998  (63  FR 
14378). 


On  September  20. 1999.  the  United 
States  District  Court  for  the  District  of 
New  Mexico.  Southwest  Center  for 
Biological  Diversity  v.  Clark.  CIV  98- 
0769  M/JHG.  ordered  us  to  complete 
designation  of  critical  habitat  for  the 
spikedace  and  loach  minnow  by 
February  17,  2000. 

We  completed  final  recovery  plans  for 
spikedace  and  loach  miimow  in  1991 
(Service  1991a,  1991b).  We  developed 
those  plans  under  the  oversight  of  the 
Desert  Fishes  Recovery  Team  and  other 
biologists  familiar  with  the  species.  This 
proposed  rule  is  based,  in  part,  on 
recommendations  ofiisred  in  those 
recovery  plans. 

Critical  Habilat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as— (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act.  on 
which  are  found  those  physical  or 
biological  features  fl)  essential  to  the 
conservation  of  the  species  and  (H)  that 
may  require  special  management 
considerations  or  protection  and;  (il) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  The  term 
"conservation."  as  defined  in  section 
3(3)  of  the  Act.  means  "to  use  and  the 
use  of  all  methods  and  procedures 
which  are  necessary  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary"  (i.e..  the 
species  is  recovered  and  removed  from 
the  list  of  endangered  and  threatened 
species). 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
can  exclude  areas  bom  critical  habitat 
designation  if  we  determine  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  as  critical 
habitat,  provided  the  exclusion  will  not 
result  in  the  extinction  of  the  species. 


A.  Proposed  Critical  Habitat 
Designation 

In  proposing  critical  habitat  for 
spikedace  and  loach  minnow,  we 
reviewed  the  overall  approach  to  the 
conservation  of  the  species  undertaken 
by  local.  Slate,  Tribal,  and  Federal 
ageacies  and  private  individuals  and 
organizations  since  the  species'  Usting 
in  1986.  We  also  considered  the 
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measures  identified  as  necessary  for 
recovery,  as  outlined  in  the  species' 
recovery  plans.  Additionally,  we 
solicited  information  from 
knowledgeable  biologists  and 
recommendations  from  tlie  Desert 
Fishes  Recovery  Team.  We  also 
reviewed  the  available  information 
pertaining  to  habitat  requirements  of  the 
two  species,  including  material  received 
during  previous  critical  habitat 
proposals  and  designations. 

Ehie  to  the  need  for  additional 
information  on  the  two  species,  habitats, 
threats,  controllability  of  threats, 
restoration  potentials,  and  other  factors, 
no  quantitative  criteria  for  delisting 
spikedace  and  loach  minnow  were  set 
forth  in  the  recovery  plans.  However, 
the  recovery  plans  recommend 
protection  of  existing  populations, 
enhancement  and  restoration  of  habitats 
occupied  by  depleted  populations,  and 
reestablishment  of  the  two  species  into 
selected  streams  within  their  historical 
ranges. 

Both  recovery  plans  call  for 
designation  of  critical  habitat  for  all 
stream  reaches  identified  in  the  1985 
proposed  rule  as  well  as  for 
consideration  of  additional  stream 
reaches.  Except  for  Eagle  Creek,  the 
recovery  plans  do  not  identify  the 
specific  streams  to  be  considered  for 
critical  habitat  designation  due  to  the 
lack  of  information  to  support  such 
identifications  available  at  that  time. 
The  recovery  plans  do  identify  potential 
areas  for  reestablishment  of  spikedace 
and  loach  minnow  including  the  San 
Pedro  River  and  its  tributaries,  the  San 
Francisco  River.  Mescal  Creek  (a  middle 
Gila  River  tributary),  and  Bonita  Creek. 
The  recovery  plans  also  recommend 
evaluation  and  selection  of  other 
potential  sites. 

Recovery  Team  discussions  since 
1991  identified  the  need  for  critical 
habitat  designation  in  Hot  Springs  and 
Redfield  Canyons:  Aravaipa,  Eagle. 
Bonita.  Beaver,  West  Clear.  Campbell 
Blue,  and  Dry  Blue  Creeks;  and  Gila, 
Verde,  San  Pedro,  San  Francisco,  Blue. 
Tularosa,  and  White  Rivers. 

The  proposed  critical  habitat 
described  below  constitutes  our  best 
assessment  of  areas  needed  for  the 
conservation  of  spikedace  and  loach 
minnow  and  is  based  on  the  best 
scientific  and  commercial  information 
available.  The  proposed  areas  are 
essential  to  the  conservation  of  the 
species  because  they  either  currently 
support  populations  of  spikedace  and/or 
loach  minnow,  or  because  they 
currently  have,  or  have  the  potential  for 
developing,  the  necessary  requirements 
for  survival,  growth,  and  reproduction 
of  the  spikedace  and/or  loach  minnow 


(see  description  of  primary  constituent 
elements,  below)  All  of  the  proposed 
areas  require  special  management 
consideration  and  protection  to  ensure 
their  contribution  to  the  species' 
recovery. 

Because  of  these  species'  precarious 
status,  mere  stabilization  of  spikedace 
and  loach  minnow  at  their  present 
levels  will  not  achieve  conservation. 
Recovery  through  protection  and 
enhancement  of  the  existing 
populations,  plus  reestablishment  of 
populations  in  suitable  areas  of 
historical  range,  is  necessary  for  their 
survival.  The  recovery  plans  for  both 
species  state,  "One  of  the  most  critical 
goals  to  be  achieved  toward  recovery  is 
establishment  of  secure  self-reproducing 
poptilations  in  habitats  from  which  the 
species  has  been  extirpated"  (Service 
1991a.  1991b).  We,  therefore,  determine 
that  the  unoccupied  areas  proposed  as 
critical  habitat  are  essential  for  the 
conservation  of  the  species. 

This  proposed  designation  differs 
substantially  fi'om  the  critical  habitat 
designation  we  proposed  in  1986  and 
made  final  in  1994,  and  which  was 
subsequently  withdrawn  under  court 
order.  The  differences  reflect  new 
information  we  gathered  on  distribution 
of  spikedace  and  loach  minnow.  The 
changes  also  reflect  the  need  to  consider 
areas  in  addition  to  those  designated  in 
1994.  As  stated  in  the  1994  final  rules. 
"The  Service  is  considering  revising 
critical  habitat  in  the  future  to  add  these 
areas  [referring  to  newly  discovered 
occupied  areas].  In  addition,  the  Service 
is  considering  adding  certain 
unoccupied  areas  considered  vital  for 
recovery  of  the  species."  For  spikedace, 
in  the  1994  final  critical  habitat  rule,  we 
stated  the  same  but,  in  addition, 
specifically  recognized  the  recovery 
plan  recommendation  for  inclusion  of 
Eagle  Creek. 

Important  considerations  in  selection 
of  areas  proposed  in  this  rule  include 
factors  specific  to  each  geographic  area 
or  complex  of  areas,  such  as  size, 
connectivity,  and  habitat  diversity,  as 
well  as  rangewide  recovery 
considerations,  such  as  genetic  diversity 
and  representation  of  all  major  portions 
of  the  species'  historical  ranges.  The 
proposed  critical  habitat  reflects  the 
need  for  complexes  of  sufficient  size  to 
provide  habitat  for  spikedace  and/or 
loach  minnow  populations  large  enough 
to  be  self-sustaining  over  time,  despite 
fluctuations  in  local  conditions. 

Each  complex  contains 
interconnected  waters  so  that  spikedace 
and  loach  minnow  can  move  between 
areas,  at  least  during  certain  flows  or 
seasons.  The  ability  of  the  fish  to 
repopulate  areas  where  they  are 


depleted  or  extirpated  is  vital  to 
recovery.  .Some  complexes  may  include 
stream  reaches  that  do  not  have 
substantial  spikedace-  or  loach  minnow- 
specific  habitat,  but  which  provide 
migration  corridors  as  well  as  play  a 
vital  role  in  the  overall  health  of  the 
aquatic  ecosystem  and,  therefore,  the 
integrity  of  upstream  and  downstream 
spikedace  and  loach  minnow  habitats. 

The  areas  we  selected  for  proposed 
critical  habitat  designation  include  areas 
containing  all  known  remaining  genetic 
diversity  within  the  two  species,  with 
the  possible  exception  of  the  fish  on 
certain  tribal  lands,  which  we  believe 
are  capable  of  persistence  without 
critical  habitat  designation  (see 
discussion  under  Secretarial  Order  3206 
later  in  this  proposed  rule).  Information 
on  spikedace  and  loach  minnow 
indicates  a  high  degree  of  genetic 
differentiation  among  the  remnant 
populations  (Tibbets  1993),  making 
conservation  of  each  remaining 
population  vital  to  recovery  (Tibbets 
1992).  It  is  also  important  that  the  areas 
selected  for  proposed  critical  habitat 
designation  include  a  representation  of 
each  major  subbasin  in  the  historical 
range  of  the  species. 

Ine  proposed  designation  includes  all 
currently  known  populations  of 
spikedace  and  loach  minnow,  except 
those  on  tribal  lands.  Uncertainty  on 
upstream  and  downstream 
distributional  limits  of  some 
populations  may  result  in  small  areas  of 
occupied  habitat  being  excluded  from 
the  designation.  For  loach  minnow,  the 
proposed  designation  includes  at  least 
one  remnant  population  for  each  major 
subbasin  except  the  Verde  subbasin. 
from  which  it  has  been  completely 
extirpated.  For  spikedace.  no  remnant 
populations  exist  in  the  Agua  Fria,  Salt, 
and  San  Francisco/Blue  subbasins.  In 
those  subbasins  where  no  populations 
of  spikedace  or  loach  minnow  ciuxently 
exist,  the  proposed  critical  habitat 
includes  currently  unoccupied  areas  for 
restoration  of  the  species,  with  the 
exception  of  the  Agua  Fria  subbasin 
where  no  suitable  areas  are  known  to 
remain. 

The  inclusion  of  both  occupied  and 
currently  unoccupied  areas  in  the 
proposed  critical  habitat  for  spikedace 
and  loach  minnow  is  in  accordance 
vrith  section  3(5)(A)(i)  of  the  Act,  which 
provides  that  areas  outside  the 
geographical  area  currently  occupied  by 
the  species  may  meet  the  definition  of 
critical  habitat  upon  a  determination 
that  they  are  essential  for  the 
conservation  of  the  species.  Both 
spikedace  and  loach  minnow  are  in 
serious  danger  of  extinction,  and  their 
status  is  declining.  In  1994.  we  made  a 
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finding  on  a  petition  that 
reclassification  of  spikedace  and  loach 
minnow  from  threatened  lo  endangered 
was  warranted;  however, 
reclassification  was  precluded  by  other 
higher  priority  listing  actions  (59  FR 
35303-35304).  Although  additional 
populations  of  loach  minnow  have  been 
found  since  that  time,  they  are  small 
and  their  contribution  to  the  status  of 
the  species  is  offset  by  declmes  in  other 
populations. 

Both  of  the  1986  listing  rules  for 
spikedace  and  loach  minnow 
conservatively  estimated  about  2,600 
km  (1 .600  mi)  of  stream  within  the 
species'  historical  ranges.  This  proposal 
includes  approximately  half  that 
amount  for  loach  minnow  and  slightly 
less  than  half  for  spikedace.  Although 
this  amount  is  less  than  the  historical 
ranges  for  both  species,  wo  believe  that 
conservation  of  spikedace  and  loach 
minnow  widiin  the  proposed  areas  can 
achieve  long-term  survival  and  recovery 
of  these  species. 

For  each  stream  reach  proposed  for 
designation,  the  up-  and  downstream 
boundaries  are  described  below. 
Proposed  critical  habitat  includes  the 
stream  channels  within  the  identified 
stream  reaches  and  areas  vnthin  these 
reaches  potentially  inundated  during 
high  flow  events.  This  proposal  takes 
into  account  the  naturally  dynamic 
nature  of  riverine  systems  and 
recognizes  that  floodplains  are  an 
integral  part  of  the  stream  ecosystem.  A 
relatively  intact  floodplain.  along  with 
the  periodic  flooding  in  a  relatively 
natural  pattern,  are  important  elements 
necessary  for  long-term  survival  and 
recovery  of  spikedace  and  loach 
minnow.  Among  other  things,  the 
floodplain  and  its  riparian  vegetation 
provides  space  for  natural  flooding 
patterns  and  latitude  for  necessary 
natural  channel  adjustments  to  maintain 
appropriate  channel  morphology  and 
geometry,  provides  nutrient  input  and 
buffering  from  sediment  and  pollutants, 
stores  water  for  slow  release  to  maintain 
base  flows,  and  provides  protected  side 
channel  and  backwater  habitats  for 
larval  and  juvenile  spikedace  and  loach 
minnow. 

Spikedace 

We  propose  the  following  areas  as 
critical  habitat  for  spikedace  (see  the 
Regulation  Promulgation  section  of  this 
rule  for  exact  descriptions  of 
boundaries).  The  proposed  designation 
includes  31  reaches  found  within 
portions  of  26  streams;  however, 
individual  streams  are  not  isolated,  but 
are  connected  with  others  to  form  7 
areas  or  "complexes,"  The  complexes 
include  those  that  currently  support 


populations  of  spikedace,  as  well  as 
some  currently  unoccupied  by 
spikedace,  but  which  are  considered 
essential  for  reestablishing  populations 
of  spikedace  to  arjiieve  recovery.  The 
distances  and  conversions  below  are 
approximate;  more  precise  estimates  are 
provided  in  the  Regulation 
Promulgation  section  of  this  rule. 

1.  Verde  River  complex,  Yavapai 
County,  Arizona.  The  Verde  River  is 
currently  occupied  by  spikedace.  Its 
tributary  streams  are  believed  to  be 
currently  unoccupied  by  spikedace.  The 
Verde  River  complex  is  unusual  in  that 
a  relatively  stable  thermal  and 
hydrologic  regime  is  found  in  the  upper 
river  and  in  Fossil  Creek,  Also, 
spikedace  in  the  Verde  River  are 
genetically  (TibbeU  1993)  and 
morphologically  (Anderson  and 
Hendrickson  1994)  distinct  fr^m  all 
other  spikedace  populations. 

a.  Verde  River— 171  km  (94  mi)  of 
river  extending  from  the  confluence 
with  Fossil  Creek  upstream  to  Sullivan 
Dam,  but  excluding  lands  belonging  to 
the  Yavapai  Apache  Tribe.  Sullivan 
Dam  is  at  the  upstream  limit  of 
perennial  flow  in  the  mainstem  Verde 
River.  Perennial  flow  results  from  a 
series  of  river-channel  springs  and  from 
Granite  Creek.  Below  Fossil  Creek,  the 
Verde  River  becomes  larger  due  to  the 
input  of  Fossil  Creek  and  changes 
character  to  an  extent  that  it  may  not 
provide  sufficient  suitable  habitat  for 
spikedace. 

b.  Fossil  Creek— 8  km  (5  mi)  of  creek 
extending  from  the  confluence  with  the 
Verde  River  upstream  to  the  confluence 
with  an  unnamed  tributar>'.  The  lower 
portion  of  Fossil  Creek  contains  all 
elements  of  spikedace  habitat  at  present, 
except  sufficient  discharge.  Discharge  is 
currently  diverted  for  hydropowor 
generation  at  the  Childs/Irving 
Hydropower  site.  Relicensing  of  the 
Childs/Ir\ing  Hydropower  project  will 
provide  enhanced  flows  into  lower 
Fossil  Creek,  although  the  amount  of 
that  flow  restoration  is  still  under 
negotiation. 

c.  West  Qear  Creek— 12  km  (7  mi)  of 
creek  extending  ft^m  the  confluence 
with  the  Verde  River  upstream  to  the 
confluence  with  Black  Mountain 
Canyon.  The  lower  portion  of  West 
Clear  Creek  was  historically  known  lo 
support  spikedace  and  contains 
suitable,  although  degraded,  habitat. 
Gradient  and  channel  morphology 
changes  above  Black  Mountain  Canyon 
make  the  upstream  area  unsuitable  for 
spikedace. 

d.  Beaver/Wet  Beaver  Creek— 33  km 
(21  mi)  of  creek  extending  from  the 
confluence  vrith  the  Verde  River 
upstream  to  the  confluence  with  Casner 


Canyon.  Beaver  Creek,  and  iu  upstream 
extension  in  Wet  Beaver  Creek, 
historically  supported  spikedace  and 
contain  suitable,  although  degraded, 
habitat.  Above  Casner  C^yon,  gradient 
and  channel  morphology'  changes  make 
the  stream  unsuitable  for  spikedace. 

e.  Oak  Creek— 54  km  (34  mi)  of  creek 
extending  from  the  confluence  with  the 
Verde  River  upstream  to  the  confluence 
with  an  unnamed  tributary  (near  the 
Yavapai/Coconino  County  boundary). 
The  lower  portion  of  Oak  Creek  is  part 
of  the  historical  range  of  spikedace  and 
contains  suitable,  although  degraded, 
habitat.  Above  the  unnamed  tributary, 
the  creek  becomes  unsuitable  due  to 
urban  and  suburban  development  and  to 
increasing  gradient  and  substrate  size 

f.  Granite  Creek— 2.3  km  (1 .4  mi)  of 
creek  extending  from  the  confluence 
with  the  Verde  River  upstream  to  a 
spring.  As  a  perennial  tributary  of  the 
upper  Verde  River.  Granite  Creek  is 
considered  an  important  expansion  area 
for  spikedace  recovery. 

2.  Black  River  complex.  Apache  and 
Greenlee  Counties.  Arizona.  The  Salt 
River  subbasin  is  a  significant  portion  of 
spikedace  historical  range  and  has  no 
existing  population  of  spikedace.  Large 
areas  of  the  subbasin  are  unsuitable, 
either  because  of  topography  or  because 
of  reservoirs,  stream  channel  alteration 
by  humans,  or  overwhelming  normative 
species  populations.  Recovery  for 
spikedace  includes  reestablishing 
populations  in  the  subbasin.  The  East 
and  West  Forks  Black  River  contain 
suitable  habitat,  and  the  continuing 
presence  of  loach  minnow  in  the  East 
Fork  is  evidence  that  it  may  support 
reestablishment  of  spikedace,  which 
historically  occiured  with  loach 
minnow  in  most  streams  in  the  Gila 
River  basin.  The  following  are  some  of 
the  most  suitable  areas  for 
reestablishment  of  spikedace. 

a.  East  Fork  Black  River — 8  km  (5  mi) 
of  river  extending  from  the  confluence 
with  the  West  Fork  Black  River 
upstream  to  the  confluence  with  Deer 
Creek. 

b.  North  Fork  of  the  East  Fork  Black 
fliver— 1 8  km  (1 1  mi)  of  river  extending 
from  the  confluence  with  Deer  Creek 
upstream  to  the  confluence  with 
Boneyard  Creek. 

c.  West  Fork  Black  River— 10  km  (6 
mi)  of  river  extending  from  the 
confluence  with  the  East  Fork  Black 
River  upstream  to  the  confluence  with 
Hay  Creek.  Above  Hay  Creek  the 
gradient  and  channel  morphology  are 
unsuitable  for  spikedace. 

3.  Tonto  Creek  complex.  Gila  County. 
Arizona.  Tonto  Creek  was  historically 
occupied  by  spikedace  and  loach 
minnow.  Suitable  habitat  still  exists, 
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although  degradation  has  occurred  due 
to  watershed  uses,  water  diversion, 
agriculture,  roads,  and  oonnative 
species  introduction.  The  presence  of 
substantial  areas  of  U.S.  Forest  Service 
(USPS)  lands  make  this  one  of  the  most 
promising  areas  for  reestablishment  of 
spikedace  in  the  Salt  River  subbasin. 

a.  Tonto  Creek — 47  km  (29  mi)  of 
creek  extending  from  the  confluence 
with  Greenback  Creek  upstream  to  the 
confluence  with  Houston  Creek.  The 
influence  of  Roosevelt  Lake  below 
Greenback  Creek,  and  gradient  and 
substrate  changes  above  Houston  Creek, 
make  the  stream  unsuitable  for 
spikedace. 

b.  Greenback  Creek — 14  km  (8  mi)  of 
creek  extending  from  the  confluence 
with  Tonto  Creek  upstream  to  Lime 
Springs. 

c.  Rye  Creek — 2.1  km  (1.3  mi)  of  creek 
extending  from  the  confluence  with 
Tonto  Creek  upstream  to  the  confluence 
with  Brady  Canyon.  This  area  of  Rye 
Creek  still  supports  a  native  fish 
community  indicating  high  potential  for 
spikedace  reestablishment. 

4.  Middle  Gila/Lower  San  Pedro/ 
Aravaipa  Creek  complex.  Pinal  and 
Graham  Counties.  Arizona.  This 
complex  is  occupied  by  spikedace  with 
its  population  status  ranging  from  rare 
to  common.  Aravaipa  Creek  supports 
one  of  the  best  and  most  protected 
spikedace  populations  due  to  special 
use  designations  on  Bureau  of  Land 
Management  (BIA<)  land  and  to 
substantial  ownership  by  The  Nature 
Conservancy  as  well  as  planned 
construction  of  fish  barriers  to  prevent 
invasion  of  nonnative  fish  species. 
Enhancement  of  downstream  habitats  in 
the  San  Pedro  and  Gila  Rivers  would 
contribute  substantially  to  recovery  of 
this  species. 

a.  Gila  River — 63  km  (39  mi)  of  river 
extending  from  Ashurst-Hayden  Dam 
upstream  to  the  confluence  with  the  San 
Pedro  River.  A  small  population  of 
spikedace  currently  occupies  this  area. 
At  Ashurst-Hayden  Dam.  all  water  is 
diverted  into  a  canal.  Above  the 
confluence  with  the  San  Pedro  River, 
flow  in  the  Gila  River  is  highly 
regulated  by  San  Carlos  Dam  and 
becomes  marginally  suitable  for 
spikedace. 

b.  San  Pedro  River — 21  km  (13  mi)  of 
river  extending  from  the  confluence 
with  the  Gila  River  upstream  to  the 
confluence  with  Aravaipa  Creek.  This 
area  is  currently  occupied  by  spikedace. 
Existing  flow  in  the  river  comes 
primarily  from  surface  and  subsurface 
contributions  from  Aravaipa  Creek. 

c.  Aravaipa  Creek— 45  kin  (28  mi)  of 
creek  extending  from  the  confluence 
with  the  San  Pedro  River  upstream  to 


the  confluence  with  Stowe  Gulch. 
Aravaipa  Creek  supports  a  substantial 
population  of  spikedace.  Stowe  Gulch  is 
the  upstream  limit  of  sufficient 
perennial  flow  for  spikedace. 

5.  Middle-Upper  San  Pedro  River 
complex,  Cochise,  Graham,  and  Pima 
Coiuities,  Arizona.  None  of  the  habitat 
in  this  complex  is  currently  occupied  by 
spikedace.  However,  the  ,San  Pedro 
River  is  the  type  locality  of  spikedace. 
and  this  complex  contains  important 
restoration  area. 

a.  San  Pedro  River — 74  km  (46  mi)  of 
river  extending  from  the  confluence 
with  Alder  Wash  (near  Redfield) 
upstream  to  the  confluence  with  Ash 
Creek  (near  the  Narrows).  This  middle 
portion  of  the  river  has  increasing 
surface  flow  due  to  restoration 
activities,  primarily  groundwater 
pumping  reductions. 

b.  Redfield  Canyon— 22  km  (14  mi)  of 
creek  extending  from  the  confluence 
with  the  San  Pedro  River  upstream  to 
the  confluence  with  Sycamore  Canyon. 
Above  Sycamore  Canyon,  pereimiai 
water  becomes  too  scarce,  and  the 
habitat  becomes  unsuitable. 

c.  Hot  Springs  Canyon — 19  km  (12  mi) 
of  creek  extending  from  the  confluence 
with  the  San  Pedro  River  upstream  to 
the  confluence  with  Bass  Canyon.  Hot 
Springs  Canyon  is  currently  unoccupied 
but  contains  suitable  habitat  for 
restoration  of  spikedace. 

d.  Bass  Canyon — 5  km  (3  mi)  of  creek 
extending  from  the  confluence  with  Hot 
Springs  Canyon  upstream  to  the 
confluence  with  Pine  Canyon.  Bass 
Canyon  is  an  extension  of  the  Hot 
Springs  Canyon  habitat 

e.  San  Pedro  fUver — 60  km  (37  mi)  of 
river  extending  from  the  confluence 
with  the  Babocomari  River  upstream  to 
the  U.S. /Mexico  border.  Although 
currently  unoccupied,  this  area  is 
identified  in  BLM  (BLM  1993)  planning 
documents  as  a  high-potential 
restoration  area  for  spikedace. 

6.  Gila  Box/San  Francisco  River 
complex.  Graham  and  Greenlee 
Cotuities,  Arizona  and  Catron  County, 
New  Mexico.  The  ordy  spikedace 
population  remaining  in  the  complex  is 
in  Eagle  Creek.  Substantial  restoration 
potential  for  spikedace  exists  in  the 
remainder  of  the  complex.  This  complex 
has  the  largest  area  of  habitat  suitable 
for  spikedace  restoration.  In  addition, 
management  in  the  Gila  Box,  Bonita 
Creek,  and  the  Blue  River  are  highly 
compatible  with  recovery  goals,  giving' 
restoration  of  spikedace  in  this  complex 
a  high  likelihood  of  success. 

a.  Gila  River — 36  km  (23  mi)  of  river 
extending  from  the  Brown  Canal 
diversion,  at  the  head  of  the  Safford 
Valley,  upstream  to  the  confluence  with 


Owl  Canyon,  at  the  upper  end  of  the 
Gila  Box.  The  Gila  Box  is  not  known  to 
currently  support  spikedace.  but  is 
considered  to  have  a  high  potential  for 
restoration  of  the  species.  Both  above 
and  below  the  Gila  Box,  the  Gila  River 
is  highly  modified  by  agriculture, 
diversions,  and  urban  development. 

b.  Bonita  Creek — 19  km  (12  mi)  of 
creek  extending  from  the  confluence 
with  the  Gila  River  upstieam  to  the 
confluence  with  Martinez  Wash.  Bonita 
Creek  has  no  spikedace  at  present  but 
has  suitable  habitat.  Bonita  Creek  above 
Martinez  Wash  lies  on  the  San  Carlos 
Apache  Reservation,  which  is  not 
included  in  this  proposed  designation. 

c.  Eagle  Creek — 74  km  (46  mi)  of  creek 
e.xtending  from  the  Phelps-Dodge 
Diversion  Dam  upstream  to  the 
confluence  of  Dry  Prong  and  East  Eagle 
Creeks,  but  excluding  lands  of  the  San 
Carlos  Apache  Reservation.  Because  the 
creek  repeatedlv  flows  from  private  or 
USPS  land  into' the  San  Carlos 
Reservation  and  back,  it  is  difficult  to 
separately  calculate  stream  mileage  on 
tribal  lands.  Therefore,  the  above 
mileage  covers  the  entire  stream 
segment  and  is  not  corrected  for  tribal 
exclusions.  Eagle  Oeek  supports  a  small 
population  of  spikedace.  Below  the 
Phelps-Dodge  Diversion  Dam,  the  creek 
is  often  dry. 

d.  San  Francisco  River — 182  km  (llo 
mi)  of  river  extending  from  the 
confluence  with  the  Gila  River  upstream 
to  the  confluence  with  the  Tularosa 
River.  Habitat  above  the  Tularosa  River 
does  not  appear  suitable  for  spikedace. 
The  San  Francisco  River  was 
historically  occupied  by  spikedace  and 
is  important  recovery  habitat  for 
restoration  of  the  species. 

e.  Blue  River — 82  km  (51  mi)  of  river 
extending  from  the  confluence  with  the 
San  Francisco  River  upstream  to  the 
confluence  of  Campbell  Blue  and  Dry 
Blue  creeks.  The  Blue  River  is  not 
currenUy  occupied  by  spikedace,  but 
planning  among  several  State  and 
Federal  agencies  for  restoration  of  native 
fishes  in  the  Blue  River  is  imder  way. 

f.  Campbell  Blue  Creek— 13  km  (8  mi) 
of  creek  extending  from  the  confluence 
of  Dry  Blue  and  Campbell  Blue  Creeks 
upstream  to  the  confluence  with 
Coleman  Canyon  Above  Coleman 
Canyon,  the  creek  changes  and-becomes 
steeper  and  rockier,  making  it 
unsuitable  for  spikedace. 

g.  Little  Blue  Creek— 5  km  (3  mi)  of 
creek  extending  from  the  confluence 
with  the  Blue  River  upstream  to  the 
mouth  of  a  box  canyon.  Litile  Blue 
Creek  is  not  currently  occupied  by 
spikedace.  but  contains  suitable  habitat 
and  is  considered  an  important 
restoration  area  for  the  species. 
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7.  Upper  Gila  River  complex.  Grant 
and  Catron  Counties,  New  Mexico.  This 
complex  is  occupied  by  the  largest 
remaining  population  of  spikedace.  It  is 
considered  to  represent  the  "core"  of 
what  remains  of  the  species.  Because  of 
the  remoteness  of  the  area,  there  is  a 
relatively  low  degree  of  habiut  threats. 

a.  Gila  River— 164  km  (102  mi)  of 
river  extending  from  the  confluence 
with  Moore  Canyon  (near  the  Arizona/ 
New  Mexico  border)  upstream  to  the 
confluence  of  the  East  and  West  Forks. 
Below  Moore  Canyon,  the  river  is 
substantially  altered  by  agricultiue, 
diversion,  and  urban  development,  thus 
making  it  unsuitable  for  spikedace. 

b.  East  Fork  Gila  River — 42  km  (26  mi) 
of  river  extending  bom  the  confluence 
witii  tiie  West  Fork  Gila  River  upsti-eam 
to  the  confluence  of  Beaver  and  Taylor 
Creeks. 

c.  Middle  Fork  Gila  Rivei^l2  km  (8 
mi)  of  river  extending  from  the 
confluence  with  the  West  Fork  Gila 
River  upstream  to  the  confluence  with 
Big  Bear  Canyon. 

d.  West  Fork  GUa  River— 12  km  (8  mi) 
of  river  extending  from  the  confluence 
with  the  East  Fork  Gila  River  upstream 
to  the  confluence  with  EE  Canyon.  This 
lower  portion  of  the  West  Fork  is 
occupied  by  spikedace,  but  the  river 
becomes  unsuitable  for  spikedace  above 
EE  Canyon  due  to  gradient  and  channel 
morphology. 
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Loach  Minnow 

We  propose  the  following  areas  as 
critical  habitat  for  loach  minnow  (see 
the  Regulation  Ihximulgation  section  of 
this  rule  for  exact  descriptions  of 
boundaries).  The  proposed  designation 
includes  41  reaches  found  within 
portions  of  26  streams;  however, 
individual  streams  are  not  isolated  but 
are  connected  with  others  to  form  7 
complexes.  The  complexes  include 
those  that  currently  support  populations 
of  loach  miimow  as  well  as  some 
currently  unoccupied  by  loach  nuimow 
hut  that  are  considered  essential  for 
reestablishing  populations  of  loach 
miimow  to  acnieve  recovery. 
Substantial  overlap  ocoirs  with  the 
proposed  critical  habitat  for  spikedace; 
7  complexes  and  26  streams  are 
included  in  the  proposed  designation 
for  both  species.  The  distances  and 
conversions  below  are  approximate; 
more  precise  estimates  are  provided  in 
the  Regulation  Promulgation  section  of 
this  rule. 

1.  Verde  River  complex.  Yavapai 
Coimty.  Arizona.  Historically  known 
bom  the  Verde  River  and  some  of  its 
tributaries,  the  loach  miimow  is 
beUeved  to  be  extirpated  in  this 
complex.  The  Verde  complex  is  unusual 


in  that  a  relatively  stable  tiiermal  and 
hydrologic  regime  is  found  in  tiie  upper 
nver  and  in  Fossil  Creek.  The 
continuing  presence  of  spikedace  and 
the  existence  of  suitable  habitat  create  a 
high  potential  for  restoration  of  loach 
minnow  to  the  Verde  system. 

a.  Verde  River— 171  km  (106  mi)  of 
river  extending  bom  the  confluence 
with  Fossil  Creek  upstream  to  Sullivan 
Dam.  but  excluding  lands  belonging  to 
the  Yavapai  Apache  Tribe.  Sullivan 
Dam  is  at  the  upstream  limit  of 
perennial  flow  in  the  mainstem  Verde 
River.  Perennial  flow  results  from  a 
series  of  river-channel  springs  and  from 
Granite  Creek.  Below  Fossil  Creek,  the 
Verde  River  becomes  larger  due  to  the 
input  of  Fossil  Creek  and  changes 
character  to  an  extent  that  it  may  not 
provide  sufficient  suitable  habitat  for 
loach  minnow. 

b.  Fossil  Creek— 8  km  (5  mi)  of  creek 
extending  from  the  confluence  with  the 
Verde  River  upstream  to  the  confluence 
virith  an  unnamed  tributary.  The  lower 
I     portion  of  Fossil  Creek  contains  all 
elements  of  loach  minnow  habitat  at 
present,  except  sufficient  discharge. 
Discharge  is  currentiy  diverted  for 
hydropower  generation  at  die  Childs/ 
Irving  Hydropower  site.  Relicensing  of 
the  Childs/lrving  Hydropower  project 
will  provide  enhanced  flows  into  lower 
FossU  Oeek,  although  the  amount  of 
that  flow  restoration  is  still  under 
negotiation. 

c.  West  Clear  Creek— 12  km  (7  mi)  of 
creek  extending  from  the  confluence 
with  the  Verde  River  upstream  to  the 
confluence  with  Black  Mountain 
Canyon.  The  lower  portion  of  West 
Clear  Creek  contains  suitable,  although 
degraded,  habitat  for  loach  miimow. 
Gradient  and  channel  morphology 
changes  above  Bleck  Mountain  Canyon 
make  the  upstream  area  unsuitable  for 
loach  miimow. 

d.  Beaver/Wet  Beaver  Creek— 33  km 
(21  mi)  of  creek  extending  bom  the 
confluence  with  the  Verde  River 
upstream  to  the  confluence  with  Casner 
Canyon.  Beaver  Creek,  and  its  upstiTjam 
extension  in  Wet  Beaver  Creek, 
historically  supported  spikedace  and 
contain  suitable,  although  degraded, 
habitat.  Above  Casner  (Canyon,  gradient 
and  channel  morphology  changes  make 
the  stream  unsuitable  for  loach  minnow. 

e.  Oak  Creek— 54  km  (34  mi)  of  creek 
extending  fi^m  the  confluence  with  the 
Verde  River  upstream  to  the  confluence 
with  an  imnamed  tributary  (near  the 
Yavapai/Coconino  County  boundary). 
The  lower  portion  contains  suitable, 
although  degraded,  habitat  for  loach 
minnow.  Above  the  unnamed  bibutary. 
the  creek  becomes  unsuitable  due  to 


urban  and  suburban  development  and  to 
increasing  gradient  and  substrate  size 

f.  Granite  Creek— 2.3  km  (1.4  mi)  of 
creek  extending  bom  the  confluence 
with  the  Verde  River  upsti»am  to  a 
spring.  Below  the  spring,  which 
supplies  much  of  the  base  flow  of 
Granite  Creek,  there  is  suitable  habitat 
for  loach  minnow. 

2.  Black  River  complex.  Apache  and 
Greenlee  Counties.  Arizona.  The  Sail 
River  subbasin  is  a  significant  portion  of 
loach  minnow  historical  range,  but 
loach  minnow  have  tieen  extirpated 
from  all  but  a  small  portion  in  the  Black 
and  White  Rivers.  As  the  only 
remaining  population  of  loach  miimow 
on  public  lands  in  tiie  Salt  River  basin, 
the  Black  River  complex  is  considered 
vital  to  survival  and  recovery  of  the 
species. 

a.  East  Fork  Black  River— 8  km  (5  mi) 
of  river  extending  bom  the  confluence 
with  the  West  Fork  Black  River 
upstream  to  the  confluence  with 
Boneyard  Creek.  This  area  is  occupied 
by  loach  minnow,  although  the 
downstream  end  of  the  population  is 
not  well  known.  This  population  was 
only  discovered  in  1996. 

b.  North  Fork  of  the  East  Fork  Black 
River— 18  km  (11  mi)  of  river  extending 
from  the  confluence  with  Deer  Creek 
upstream  to  the  confluence  with 
Boneyard  Creek.  This  area  is  occupied 
by  loach  minnow,  although  the 
upstream  portion  of  the  population  is 
not  weU  known.  Above  Boneyard  Creek, 
the  river  character  makes  it  unsuitable 
for  loach  minnow. 

c.  Boneyard  Creek— 2.3  km  (J. 4  mi)  of 
creek  extending  from  the  confluence 
vrith  tile  East  Fork  Black  River  upstieam 
to  the  confluence  with  an  unnamed 
tributary.  Although  no  loach  minnow 
have  been  found  in  Boneyard  Creek, 
they  are  probably  present  based  on  the 
pattern  of  occupation  of  lower  portions 
of  small  tributaries  in  other  parts  of  the 
loach  minnow  range. 

d.  Coyote  Creek— 3  km  (2  mi)  of  creek 
extending  bom  the  confluence  with  the 
East  Fork  Black  River  upstream  to  the 
confluence  with  an  unnamed  tributary. 
Loach  minnow  are  thought  to  use  the 
lower  portion  of  this  creek  as  part  of  the 
population  in  the  East  Fork  Black  River. 

e.  West  Fork  Black  Riveiwio  km  (6 
mi)  of  river  extending  from  the 
confluence  with  the  East  Fork  Black 
River  upstream  to  the  confluence  vnth 
Hay  Creek,  Above  Hay  Oeek.  the 
gradient  and  channel  moiphology  are 
unsuitable  for  loach  minnow  The  West 
Fork  Black  River  is  not  known  to  be 
occupied  by  loach  minnow  at  present. 
However,  it  is  considered  important  for 
conservation  of  the  Black  River  remnant 
of  the  Salt  River  subbasin  population. 
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3.  Tonto  Creek  complex,  Gila  County, 
Ari2ona.  Tonto  Creek  was  historically 
occupied  by  spikedace  and  loach 
minnow.  Suitable  habitat  still  exists, 
although  degradation  has  occurred  due 
to  watershed  uses,  water  diversion, 
agriculture,  roads,  and  aonnative 
species  introduction.  The  presence  of 
substantial  areas  of  USPS  lands  make 
this  one  of  the  most  promising  areas  for 
reestablishment  of  loach  minnow  in  the 
Salt  River  subbasin. 

a.  Tonto  Creek— 70  km  (44  ml)  of 
creek  extending  from  the  confluence 
with  Greenback  Creek  upstream  to  the 
confluence  with  Haigler  Creek.  The 
influence  of  Roosevelt  Lake  above 
Greenback  Creek  and  changes  in 
channel  morphology  above  Haigler 
Creek  make  those  portions  of  the  stream 
unsuitable  for  loach  minnow. 

b.  Greenback  Creek — 14  km  (8  mi)  of 
creek  extending  from  the  confluence 
with  Tonto  Creek  upstream  to  Lime 
Springs. 

c.  Rye  Creek — 2.1  km  (1.3  mi)  of  creek 
extending  from  the  confluence  with 
Tonto  Creek  upstream  to  the  confluence 
with  Brady  Canyon.  This  area  of  Rye 
Cieek  still  supports  a  native  fish 
community,  indicating  high  potential 
for  loach  miimow  reestablishment. 

4.  Middle  Gila/Lower  San  Pedro/ 
Aravaipa  Creek  complex,  Pinal  and 
Graham  Counties,  Arizona.  This 
complex  currently  has  loach  minnow 
only  in  Aravaipa  Creek  and  its 
tributaries.  Aravaipa  Creek  supports  one 
of  the  best  and  most  protected  spikedace 
populations  due  to  special  use 
designations  on  Biu^au  of  Land 
Management  (BLM)  land  and  to 
substantial  ownership  by  The  Nature 
Conservancy  as  well  as  planned 
construction  of  fish  barriers  to  prevent 
invasion  of  nonnative  fish  species. 
Enhancement  of  do'.^'nstream  habitats 
and  expansion  of  the  Aravaipa  Creek 
population  into  the  San  Pedro  and  Gila 
Rivers  would  contribute  substantially  to 
recovery  of  this  species.  Expansion  of 
this  population  is  important  to  recovery 
of  the  species. 

a.  Gila  River — 63  km  (39  mi)  of  river 
extending  from  Ashurst-Hayden  Dam 
upstream  to  the  confluence  with  the  San 
Pedro  River.  At  Ashurst-Hayden  Dam, 
all  water  is  diverted  into  a  canal.  Above 
the  confluence  with  the  San  Pedro 
River,  flow  in  the  Gila  River  is  highly 
regulated  by  San  Carlos  Dam  and 
becomes  marginally  suitable  for  loach 
minnow. 

b.  San  Pedro  River — 21  km  (13  mi)  of 
river  extending  from  the  confluence 
with  the  Gila  River  upstream  to  the 
confluence  with  Aravaipa  Creek.  This 
section  of  river  is  an  important 
connection  between  the  existing 


population  6f  loach  mlimow  in 
Aravaipa  Creek  and  the  recovery  habitat 
in  the  Gila  River.  Existing  flow  in  the 
river  comes  primarily  from  siirface  and 
subsurface  contributions  from  Aravaipa 
Creek. 

c.  Aravaipa  Creek — 45  km  (28  mi)  of 
creek  extending  from  the  confluence 
with  the  San  Pedro  River  upstream  to 
the  confluence  with  Stowe  Gulch. 
Aravaipa  Creek  supports  a  substantial 
population  of  loach  minnow.  Stowe 
Gulch  is  the  upstream  limit  of  sufficient 
perennial  flow  for  loach  minnow. 

d.  Turkey  Creek — 4  km  (3  mi)  of  creek 
extending  from  the  confluence  with 
Aravaipa  Creek  upstream  to  the 
confluence  with  Oak  Grove  Canyon. 
This  creek  is  occupied  by  loach 
minnow.  A  substantia]  portion  of  the 
flow  in  Turkey  Creek  comes  from  the 
Oak  Grove  Canyon  tributary. 

e.  Deer  Creek — 4  km  (3  mi)  of  creek 
extending  from  the  confluence  with 
Aravaipa  Creek  upstream  to  the 
boundary  of  the  Aravaipa  Wilderness. 
This  stream  is  occupied  by  loach 
minnow.  Suitable  habitat  extends  to  the 
Wilderness  boundary. 

5.  Middle-Upper  San  Pedro  River 
complex,  Cochise,  Graham,  and  Pima 
Counties,  Arizona.  None  of  the  habitat 
in  this  complex  is  currently  occupied  by 
loach  minnow.  However,  the  San  Pedro 
River  is  the  type  locality  of  loach 
minnow,  and  this  complex  contains 
important  restoration  areas,  a. 

San  Pedro  River — 4  km  (46  mi)  of 
river  extending  from  the  confluence 
with  Alder  Wash  (near  Redfield) 
upstream  to  the  confluence  with  Ash 
Creek  (near  the  Narrows).  This  middle 
portion  of  the  river  has  increasing 
surface  flow  due  to  restoration 
activities,  primarily  groundwater 
pumping  reductions. 

b.  Redfield  Canyon— 22  km  (14  mi)  of 
creek  extending  from  the  confluence 
with  the  San  Pedro  River  upstream  to 
the  confluence  with  Sycamore  Canyon. 
Above  Sycamore  Canyon,  perenniaJ 
water  becomes  too  scarce,  and  the 
habitat  becomes  unsuitable. 

c.  Hot  Springs  Canyon — 20  km  (12  mi) 
of  creek  extending  from  the  confluence 
with  the  San  Pedro  River  upstream  to 
the  confluence  with  Bass  Canyon.  Hot 
Springs'Canyon  contains  suitable 
habitat  for  restoration  of  loach  minnow. 

d.  Bass  Canyon — 5  km  (3  mi)  of  creek 
extending  from  the  confluence  with  Hot 
Springs  Canyon  upstream  to  the 
confluence  with  Pine  Canyon.  Bass 
Canyon  is  an  extension  of  the  Hot 
Springs  Canyon  habitat. 

e.  San  Pedix>  River — 60  km  (37  mi)  of 
river  extending  from  the  confluence 
with  the  Babocomari  River  upstream  to 
the  U.S./Maxico  border.  Although 


currently  unoccupied,  this  area  is 
identified  in  BLM  planning  documents 
(BLM  1993)  as  a  high-potential 
restoration  area  for  loach  minnow. 
6.  Gila  Box  /San  Francisco  River 
complex,  Graham  and  Greenlee 
Counties,  Arizona  and  Catron  County, 
New  Mexico.  Most  of  this  complex  is 
occupied  by  loach  miimow,  although 
the  status  varies  substantially  from  one 
portion  to  another.  Only  Bonita  Creek, 
Little  Blue  Oeek,  and  the  Gila  River  are 
currently  uuuccupied.  The  Blue  River 
system  and  adjacent  portions  of  the  San 
Francisco  River  is  the  longest  stretch  of 
occupied  loach  minnow  habitat 
unbroken  by  large  areas  of  unsuitable 
habitat.  Management  in  the  Gila  Box, 
Bonita  Creek,  and  the  Blue  River  are 
highly  compatible  with  recovery  goals, 
giving  restoration  of  loach  minnow  in 
this  complex  a  high  likelihood  of 
success. 

a.  Gila  River— 36  km  (23  mi)  of  river 
extending  from  the  Brown  Canal 
diversion,  at  the  head  of  the  Safford 
Valley,  upstream  to  the  confluence  with 
Owl  Canyon,  at  the  upper  end  of  the 
Gila  Box.  The  Gila  Box  is  considered  to 
have  a  high  potential  for  restoration  of 
the  loach  miimow,  and  populations  are 
located  shortly  upstream  in  both  Eagle 
Creek  and  the  San  Francisco  River.  Both 
above  and  below  the  Gila  Box,  the  Gila 
River  is  highly  modified  by  agriculture, 
diversions,  and  urban  development. 

b.  Bonita  Creek — 36  km  (23  mi)  of 
creek  extending  fix>m  the  confluence 
with  the  Gila  River  upstream  to  the 
confluence  with  Martinez  Wash. 
Suitable  habitat  for  loach  minnow  exists 
in  Bonita  Creek.  Bonita  Creek  above 
Martinez  Wash  lies  on  the  San  Carlos 
Apache  Reservation,  which  is  not  being 
proposed  for  designation  at  this  time. 

c.  Eagle  Creek — 74  km  (46  mi)  of  creek 
extending  from  the  Phelps-Dodge 
Diversion  Dam  upstream  to  the 
confluence  of  Dry  Prong  and  East  Eagle 
Creeks,  but  excluding  lands  of  the  San 
Carlos  Apache  Reservation.  Because  the 
creek  repeatedly  flows  from  private  or 
USPS  land  into  the  San  Carlos 
Reservation  and  back,  it  is  difficult  to 
separately  calculate  stream  mileage  on 
tribal  lands.  Therefore,  the  above 
mileage  covers  the  entire  stream 
segment  and  is  not  corrected  for  tribal 
exclusions.  Below  the  Phelps-Dodge 
Diversion  Dam,  the  creek  is  often  dry. 

d.  San  Francisco  River— 203  km  (126 
mi)  of  river  extending  from  the 
confluence  with  the  Gila  River  upstream 
to  the  mouth  of  The  Box,  a  canyon 
above  the  town  of  Reserve.  Loach 
minnow  in  the  San  Francisco  River  vary 
from  common  to  rare  throughout  the 
length  of  the  river. 
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e.  Tularosa  River— 30  km  (19  mi)  of 
river  extending  from  the  confluence 
with  the  San  Francisco  River  upstream 
to  the  town  of  Cruzville.  Above 
Cruzville,  the  habitat  becomes 
unsuitable. 

f.  Negrito  Creek— 7  km  (4  mi)  of  creek 
extending  frtjm  the  confluence  vrith  the 
San  Francisco  River  upstream  to  the 
confluence  vrith  Cerco  Canyon.  Above 
this  area,  gradient  and  channel 
morphology  make  the  creek  unsuitable 
for  loach  minnow. 

g.  Whitewater  Creek— 2  km  (1  mi)  of 
creek  extending  from  the  confluence 
with  the  San  Francisco  River  upstream 
to  the  confluence  with  Little  Whitewater 
Creek.  Upstream  gradient  and  channel 
changes  make  the  portion  above  Little 
Whitewater  Creek  unsuitable  for  loach 
minnow. 

h.  Blue  River— 82  km  (51  mi)  of  river 
extending  bom  the  confluence  virith  the 
San  Francisco  River  upstream  to  the 
confluence  of  Campbell  Blue  and  Dry 
Blue  Creeks.  Planning  is  under  way  by 
several  State  and  Federal  agencies  to 
restore  native  fishes  in  the  Blue  River 

i.  Campbell  Blue  Creek— 13  km  (8  mi) 
of  creek  extending  from  the  confluence 
of  Dry  Blue  and  CampbeU  Blue  Creeks 
upstream  to  the  confluence  with 
Coleman  Canyon.  Above  Coleman 
Canyon,  the  creek  changes  and  becomes 
steeper  and  rockier,  making  it 
unsuitable  for  loach  minnow. 

j.  Dry  Blue  Creek— 5  km  (3  mi)  of 
creek  extending  from  the  confluence 
with  CampbeU  Blue  Creek  upstream  to 
the  confluence  with  Pace  Creek. 

k.  Pace  Creek— 1.2  lun  (0.8  mi)  of 
creek  extending  ftxim  the  confluence 
with  Dry  Blue  Creek  upstream  to  a 
barrier  fells. 

I.  Frieborn  Creek — 1.8  km  ( 1.1  mi)  of 
creek  extending  frt)m  the  confluence 
with  Dry  Blue  Creek  upstream  to  an 
unnamed  tributan'. 

m.  Littie  Blue  dreek— 5  km  (3  mi)  of 
creek  extending  from  the  confluence 
with  the  Blue  River  upstream  to  the 
mouth  of  a  box  canyon.  Little  Blue 
Creek  is  not  currently  occupied  by  loach 
minnow  but  contains  suitable  habitat 
and  is  considered  an  important 
restoration  area  for  the  species. 

7  Upper  Gila  River  complex.  Grant 
and  Catron  Counties,  New  Mexico.  This 
complex  is  occupied  by  loach  minnow 
throughout.  It  contains  what  is 
considered  to  be  the  "core"  of  the 
remaining  populations  of  the  species. 
Because  of  the  remoteness  of  the  area, 
there  is  a  relatively  low  degree  of  habitat 
threats. 

a.  Gila  River— 164  km  (102  mi)  of 
river  extending  from  the  confluence 
with  Moore  Canyon  (near  the  Arizona/ 
New  Mexico  border)  upstream  to  the 
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confluence  of  the  East  and  West  Forks. 
Below  Moore  Canyon,  the  river  is 
substantially  altered  by  agriculture, 
diversion,  and  urban  development,  thus 
making  it  unsuitable  for  loach  minnow. 

b.  East  Fork  Gila  River— 42  km  (26  mi 
of  river  extending  fit>m  the  confluence 
with  the  West  Fork  Gila  River  upstream 
to  the  confluence  of  Beaver  and  Tavlor 
Creeks. 

c.  Middle  Fork  Gila  River— 19  km  (12 
mi)  of  river  extending  from  the 
confluence  with  the  West  Fork  Gila 
River  upstream  to  the  confluence  with 
Brothers  West  Canyon. 

d.  West  Fork  Gila  River— 12  km  (8  mi) 
of  river  extending  fitim  the  confluence 
with  the  East  Fork  Gila  River  upstream 
to  the  confluence  with  EE  Canyon.  This 
lower  portion  of  the  West  Fork  is 
occupied  by  loach  minnow,  but  Uie 
river  becomes  unsuitable  above  EE 
Canyon  due  to  gradient  and  channel 
morphology. 

B.  Primary  ConstituenI  Elements 

The  habitat  featiires  (primary 
constituent  elements)  that  provide  for 
the  physiological,  behavioral,  and 
ecological  requiremenU  essential  for  the 
conservation  of  the  species  are 
described  at  50  CFR  424.12,  and 
include,  but  are  not  limited  to,  the 
following: 

Space  for  individual  and  population 
growth,  and  for  normal  behavior: 
Food,  water,  or  other  nutritional  or 


physiological  requirements: 

Cover  or  shelter 

Sites  for  breeding,  reproduction,  or 
rearing  of  offspring:  and 

Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical  geographical  ^nd  ecological 
distributions  of  a  species. 

Spikedace 

We  determined  the  primary' 
constituent  elements  for  spikedace  from 
studies  on  their  habitat  requirements 
and  population  biology  including,  but 
not  limited  to.  Barber  ef  al.  1970: 
Minckley  1973;  Anderson  1978:  Barber 
and  Minckley  1983:  Turner  and 
Taffanelli  1983:  Barrett  etoA  1985: 
Propst  e(  al.  1986:  Service  1989;  Hardy 
1990:  Douglas  et  al.  1994:  Stefferud  and 
Rinne  1996;  Velasco  1997.  These 
primary  constituent  elements  include: 

1.  Permanent,  flowing,  unpoUuted 
water; 

2.  Living  areas  for  adult  spikedace 
with  slow  to  swift  flow  velocities  in 
shallow  water  with  shear  zones  where 
rapid  flow  borders  slower  flow,  areas  of 
sheet  flow  at  the  upper  ends  of  mid- 
channel  sand/gravel  bars,  and  eddies  at 
downstream  riffle  edges: 

3.  Living  areas  for  luvenile  spikedace 
with  slow  to  moderate  flow  velocities  in 


shallow  water  witii  moderate  amounts 
of  instream  cover; 

4.  Living  areas  for  larval  spikedace 
with  slow  to  moderate  flow  velocities  in 
shallow  water  witii  abundant  insiream 
cover; 

5.  Sand,  gravel,  and  cobble  substi^tes 
with  low  to  moderate  amounts  of  fine 
sediment  and  substi-ale  embeddedness: 

6.  Pool,  riffle,  run,  and  backwater 
components  present  in  the  aquatic 
habitat: 

7.  Low  stream  gradient; 

8.  Water  temperatures  in  the 
approximate  range  of  1-30°C  (35-85°F). 
vrith  natural  diurnal  and  seasonal 
variation: 

9  Abundant  aquatic  insect  food  base: 

10.  Periodic  natural  flooding; 

11.  A  natural,  unregulated  hydrograpb 
or.  if  the  flows  are  modified  or 
regulated,  then  a  hydrograpb  that 
demonstrates  an  ability  to  support  a 
native  fish  community;  and 

12.  Few  or  no  predatory  or 
competitive  nonnative  species  present. 

The  areas  we  are  proposing  for 
designation  as  critical  habitat  for 
spikedace  provide  the  above  primary 
constituent  elements  or  will  be  capable, 
with  restoration,  of  providing  them.  All 
of  the  proposed  areas  require  special 
management  considerations  or 
protection  to  ensure  their  contribution 
to  the  species'  recovery. 

Loach  Minnow 

We  determined  the  primary 
constituent  elements  for  loach  minnow 
ft^m  studies  on  their  habitat    " 
requirements  and  population  biology 
including,  but  not  limited  to.  Barber  and 
Minckley  1966;  Minckley  1973; 
Schreiber  1978;  Britt  1982:  Turner  and 
Taffanelli  1983;  Service  1988;  Rinne 
1989;  Hardy  1990:  Vives  and  Minckley 
1990:  Propst  and  Bestgen  1991;  E)ougl'as 
etal  1994;  Velasco  1997.  These  primary 
constituent  elements  include: 

1 .  Permanent,  flowing,  unpolluted 
water; 

2.  Living  areas  for  adult  loach 
minnow  with  moderate  to  swift  flow 
velocities  in  shallow  water  with  gravel, 
cobble,  and  rubble  substrates: 

3.  Living  areas  for  juvenile  loach 
minnow  with  moderate  to  swift  flow 
velocities  in  shallow  water  with  .sand, 
gravel,  cobble,  and  rubble  substrates; 

4.  Living  areas  for  larval  loach 
minnow  with  slow  to  moderate 
velocities  in  shallow  water  with  sand, 
gravel,  and  cobble  substrates  and 
abundant  instream  cover; 

5.  Spawning  areas  for  loach  minnow 
with  slow  lo  swift  flow  velocities  in 
shallow  water  with  uncemented  cobble 
and  rubble  substrate; 

6.  Low  amounts  of  fine  sediment  and 
substrate  embeddedness; 
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7.  Riffle,  run.  and  backwater 
components  present  in  the  aquatic 
habitat; 

8.  Low  to  moderate  stream  gradient: 

9.  Water  temperatures  in  the 
approximate  range  of  1-30'*C  OS-SS'*?). 
with  natural  diurnal  and  seasonal 
variation; 

10.  Abimdant  aquatic  insect  food 
base: 

11.  Periodic  natural  flooding; 

12.  A  natural  unregulated  hydrograph 
or,  if  flows  are  modified  or  regulated, 


then  a  hydrograph  that  demonstrates  an 
ability  to  support  a  native  flsh 
community:  and 

13.  few  or  no  predatory  or  competitive 
nonnative  species  present. 

The  areas  we  are  proposing  for 
designation  as  critical  habitat  for  loach 
miimow  provide  the  above  primary 
constituent  elements  or  will  be  capable, 
with  restoration,  of  providing  them.  All 
of  the  proposed  areas  require  special 
management  considerations  or 


protection  to  ensiue  their  contribution 
to  the  species'  recovery. 

C  Land  Ownership 

Table  1  shows  land  ownership  for 
areas  proposed  as  critical  habitat  that 
are  currently  occupied  by  one  or  both 
species,  and  Table  2  shows  land 
ownership  for  proposed  critical  habitat 
that  is  unoccupied.  A  general 
description  of  land  ownership  in  each 
complex  follows. 

BIUJNO  CODE  431fr-«S-P 


Table  1   Stream  distances  in  kilometers  (miles)  occupied  by  either  Loach  Minnow  (Tiaroga  cobitis)  or 
Spikedace  (Meda  Julgida)  by  county  and  ownership 

Private 

State 

Federal 

Other 
Gov 

Total 

Apache  Co.,  AZ 

0 

0 

31  5(19  6) 

0 

31  5(19  6) 

Cochise  Co.,  AZ 

0 

0 

0 

0 

0 

Gila  Co ,  AZ 

0 

0 

0 

0 

0 

Graham  Co ,  AZ 

7  7  (4  8) 

0 

7  0(4  4) 

0 

14  7  (9.2) 

Greenlee  Co  ,  AZ 

60.5  (37  6) 

2.8(1.7) 

148  8  (92.5) 

0 

2120(131.8) 

Pima  Co,  AZ 

0 

0 

0 

0 

0 

Pinal  Co.,  AZ 

78  4  (48.7) 

7.3  (4.5) 

33.8(21.0) 

0 

119.5(74.2) 

Yavapai  Co  ,  AZ 

69  8  (43  4) 

3.3  (2.0) 

96.3  (59.8) 

0 

169  4(105  2) 

AZ  Total 

216.3  (134.5) 

13.4  (8.2) 

317.4  (197.3) 

0 

547.1  (340.0) 

Catron  Co,  ^fM 

73.9 

0 

159.7 

0 

233  6(145  2) 

Grant  Co ,  NM 

50.2 

2.0 

108.6 

0 

160.8(99.9) 

Hidalgo  Co,  MM 

12.7 

0 

90 

0 

217(13.5) 

NM  ToUl 

136.8 

2.0 

277.3 

0 

416.1  (258.6) 

1  TOTAL 

353.1 

15.4 

594.7 

0 

963.2  (598.5)       || 
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Table  2.  Stream  distances  in  kilometers  (miles)  unoccupied  but  recoverable  by  either  Loach  Minnow 
(Tiaroga  cobitis)  or  Spikedace  {Medafulgida)  by  county  and  ownership. 

Private 

State 

Federal 

Other 
Gov 

Total 

Apache  Co.,  AZ 

03 

28 

7.2 

0 

10  3  (6  4) 

Cochise  Co.,  AZ 

66.0 

7.5 

61  3 

0 

134  8(83  8) 

Gila  Co ,  AZ 

101 

0 

77  0 

0 

87  1  (54  1) 

Graham  Co.,  AZ 

13.9 

10.6 

376 

0 

62.1  (38  6) 

Greenlee  Co ,  AZ 

1.8 

0 

182 

0 

20  0(12.4) 

Pima  Co,  AZ 

20.5 

3.1 

0 

0 

23  6(14  7) 

Pinal  Co ,  AZ 

44 

0 

0 

0 

4.4  (2  7) 

Yavapai  Co ,  AZ 

60.3 

05 

445 

23 

107  6(66  9) 

AZ  Total 

177.3 

24.5 

245.8 

2.3 

449.9  (279.6) 

Catron  Co.,  NM 

0 

0 

0 

0 

0 

Grant  Co.,  NM 

0 

0 

0 

0 

0 

Hidalgo  Co.,  NM 

0 

0 

0 

0 

0 

NM  Total 

0 

0 

0 

0 

0 

TOTAL 

177.3 

24.5 

245.8 

2.3 

449.9  (279.6)      | 

HLUNe  CODE  tt^a-ii-c 

1 .  Verde  River  complex — There  are 
large  blocks  of  USPS  lands  in  the  upper 
and  lower  reaches,  with  significant 
areas  of  private  ownership  in  the  Verde 
Valley  and  along  the  lower  portions  of 
Oak,  Beaver,  and  West  Clear  Creeks. 
There  are  also  lands  belonging  to  the 
National  Park  Service  (MPS).  Arizona 
State  Parks,  and  the  Arizona  Game  and 
Fish  Department. 

2.  Black  River  complex— The 
ownership  is  predominantly  USPS,  with 
a  few  small  areas  of  private  land. 

3.  Tonto  Creek  complex — Land  here  is 
mostly  USPS  on  the  upper  end,  but 
significant  areas  of  private  ownership 
occxu"  in  the  lower  reaches. 

4.  Middle  Gila/Lower  San  Pedro/ 
Aravaipa  Creek  complex — This  area 
includes  extensive  BLM  land  as  well  as 
extensive  private  land,  some  State  of 
Arizona  lands,  and  a  small  area  of 
allotted  land  owned  by  the  San  Carlos 
Apaches. 

5.  Middle-Upper  San  Pedro 
complex— The  BLM  is  the  largest 


landowner,  and  there  are  large  areas  of 
private  ownership  andsmaller  areas  of 
State  of  Arizona  lands. 

6.  Gila  Box/San  Francisco  River 
complex — This  complex  contains 
extensive  USPS  land,  some  BLM  land, 
and  scattered  private.  State  of  Arizona, 
and  New  Mexico  Game  and  Pish 
Department  (NMGPD)  lands.  A  portion 
of  Eagle  Creek  is  on  the  San  Carlos 
Apache  Reservation,  but  this  area  is  not 
proposed  as  critical  habitat  at  this  time. 
The  City  of  Safford  holds  significant 
portions  of  Bonita  Creek. 

7.  Upper  Gila  River  complex— The 
largest  areas  are  on  USPS  land,  with 
small  private  inholdings.  There  are  large 
areas  of  private  lands  in  the  Cliff-Gila 
Valley,  and  the  BLM  administers 
significant  stretches  upstream  of  the 
Arizona/New  Mexico  border.  There  are 
also  small  areas  of  NMGPD,  NFS,  and 
State  of  New  Mexico  lands. 

Significant  private  owners,  with  lands 
scattered  among  several  of  the  proposed 
critical  habitat  complexes,  include 


Phelps-Dodge  Corporation  and  The 
Nature  Conser\'ancy.  A  large  number  of 
other  private  landowners  hold  lands 
within  the  proposed  designation. 
Private  lands  are  primarily  used  for 
grazing  and  agriculture,  but  also  include 
towns,  small-lot  residences,  and 
industrial  areas. 

D.  Effect  of  Critical  Habitat  Designation 

The  designation  of  critical  habitat 
directly  affects  only  Federal  agencies. 
The  Act  requires  Federal  agencies  to 
ensure  that  actions  they  fund,  authorize, 
or  cany  out  do  not  destroy  or  adversely 
modifj-  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
sinvival  and  recovery  of  the  species. 
Individuals,  organizations.  Slates,  local 
and  Tribal  governments,  and  other  non- 
Federal  entities  are  only  affected  by  the 
designation  of  critical  habitat  if  their 
actions  occur  on  Federal  lands,  require 
a  Federal  permit,  license,  or  other 
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authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
proposed  or  designated  critical  habitat. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  and 
regulations  at  50  CFR  402.10  require 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  to  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat. 

If  a  species  is  subsequently  listed  or 
critical  habitat  is  designated,  then 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  destroy  or  adversely 
modify  its  critical  habitat.  To  that  end. 
if  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us.  Regulations  at 
50  CFR  402.16  also  require  Federal 
agencies  to  reinitiate  consultation  in 
instances  where  we  have  already 
reviewed  an  action  for  its  effects  on  a 
listed  species  if  critical  habitat  is 
subsequently  designated. 

Conference  on  proposed  critical 
habitat  results  in  a  report  that  may 
provide  conservation  recommendations 
to  assist  the  action  agency  in 
eliminating  or  minimizing  adverse 
effects  to  the  proposed  critical  habitat 
that  may  be  caused  by  the  proposed 
agency  action.  Our  conservation 
recommendations  in  a  conference  report 
are  advisory.  If  we  subsequently  finalize 
the  proposed  critical  habitat, 
consviltation  on  agency  actions  that  may 
affect  the  critical  habitat  will  result  in 
a  biological  opinion  as  to  whether  the 
proposed  action  is  likely  to  destroy  or 
adversely  modify  critical  habitat.  If  we 
find  the  proposed  agency  action  is  likely 
to  destroy  or  adversely  modify  the 
critical  habitat,  our  biological  opinion 
may  also  include  reasonable  and 
prudent  alternatives  to  the  action  that 
are  designed  to  avoid  destruction  or 
adverse  modification  of  critical  habitat. 

As  a  result  of  conferencing  on  the 
proposed  critical  habitat,  we  may  issue 
a  formal  conference  report  if  requested 
by  a  Federal  agency.  Formal  conference 
reports  on  proposed  critical  habitat 
contain  a  biological  opinion  that  is 
prepared  according  to  50  CFR  402.13,  as 
if  critical  habitat  were  designated  as 
final.  We  may  adopt  the  formal 


conference  report  as  the  biological 
opinion  when  the  critical  habitat 
designation  is  made  final,  if  no 
significant  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

Section  4(b)(8)  of  the  Act  requites  us 
to  describe  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat,  a  description  and  evaluation  of 
those  activities  involving  a  Federal 
action  that  may  adversely  modify  such 
habitat  or  that  may  be  afiected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  (defined  above)  to 
an  extent  that  the  value  of  critical 
habitat  for  both  the  siuvival  and 
recovery  of  the  spikedace  or  loach 
minnow  is  appreciably  reduced. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  fi^m  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases, 
critical  habitat  provides  little  additional 
protection  to  a  species,  and  the 
ramifications  of  its  designation  are  few 
or  none. 

Actions  on  Federal  lands  that  we 
reviewed  in  past  consultations  on 
spikedace  and  loach  minnow  include 
land  management  plans;  land 
acquisition  and  disposal:  road  and 
bridge  construction,  maintenance,  and 
repair;  water  diversion  and 
development;  reservoir  construction; 
off-road  vehicle  use;  livestock  grazing 
and  management;  fencing;  prescribed 
burning:  powerline  construction  and 
repair;  recovery  actions  for  spikedace 
and  loach  mirmow;  game  fish  stocking; 


timber  harvest;  access  easements:  Hood 
repair  and  control;  groundwater 
development,  channelization;  and  canal 
and  other  water  transport  facilities 
construction  and  operation.  Federal 
agencies  involved  with  these  activities 
include  the  USFS,  BLM.  Service,  and 
Bureau  of  Reclamation. 

Federal  actions  taken  on  private. 
State,  or  tribal  lands  on  which  we 
consulted  in  the  past  for  spikedace  and 
loach  minnow  include  irrigation 
diversion  construction  and 
maintenance;  flood  repair  and  control; 
game  fish  stocking;  timber  harvest; 
water  diversion  and  development; 
reservoir  construction;  water  qualify 
standards;  and  riparian  habitat 
restoration.  Federal  agencies  involved 
with  these  activities  include  the  Natural 
Resources  Con.servation  Service,  Bureau 
of  Reclamation,  Enviroiunentel 
Protection  Agency,  Bureau  of  Indian 
Affairs.  Indian  Health  Services,  Federal 
Emergency  Management  Agency,  and 
the  Service. 

Federal  actions  involving  issuance  of 
permits  to  private  parties  on  which  we 
consulted  in  the  past  for  spikedace  and 
loach  minnow  include  issuance  of 
National  Discharge  Elimination  System 
permits  by  the  Enviroiunental 
Protection  Agency  and  issuance  of 
permits  under  section  404  of  the  Clean 
Water  Act  for  dredging  and  filling  in 
waterways  by  the  Army  Corps  of 
Engineers.  Private  actions  for  which  404 
permits  were  sought  include  road  and 
bridge  construction,  repair  and 
maintenance;  Qood  control  and  repair, 
and  water  diversion  construction  and 
repair. 

Since  the  original  listing  of  spikedace 
and  loach  mirmow  in  1986.  only  three 
consultations  ended  in  a  finding  that  the 
proposed  action  would  jeopardize  the 
continued  existence  of  spikedace  and/or 
loach  minnow.  An  additional  four 
proposed  actions  received  draft  findings 
of  jeopardy,  but  for  three  of  those,  the 
requests  for  consultation  were 
withdrawn  and  the  fourth  is  still  in 
progress.  For  the  three  jeopardy 
findings,  we  included  changes  to 
projects  and  recommended  or  required 
measures  to  reduce  or  eliminate  impacts 
to  spikedace  and  loach  minnow  and  to 
minimize  the  potential  for  take  of 
individuals  as  follows:  Use  of  available 
alternative  water  sources,  water 
conservation  measures,  development  of 
alternative  water  quality  criteria: 
toxicity  studies  with  surrogate  species: 
construction  and  maintenance  of 
barriers  to  upstream  fish  movement: 
moiutoring  of  fish  populations;  fimding 
nonnative  species  control  and  listed  fish 
recovery  work:  and  information  and 
education  programs. 
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In  the  many  biological  opinions  we 
prepared  that  did  not  result  in  findings 
of  jeopardy  to  spikedace  and  loach 
miimow,  we  recommended  nonbinding 
measures  to  reduce  or  eliminate  impacts 
to  the  two  species,  plus  required 
measures  for  the  purpose  of  minimizing 
the  potential  for  take  of  individuals. 
Both  our  recommended  and  required 
measures  included  such  things  as 
adjastment  in  timing  of  projects  to  avoid 
sensitive  periods  for  the  species  or  their 
habitats:  replanting  of  riparian 
vegetation;  minimization  of  work  and 
vehicle  use  in  the  wetted  chaimel; 
restriction  of  riparian  and  upland 
vegetation  cleariiig:  fencing  to  exclude 
livestock  and  limit  recreational  use:  use 
of  alternative  livestock  management 
techniques;  monitoring  of  riparian 
vegetation,  channel  morphology,  and 
fish  populations;  sign  installation; 
protection  of  buffer  zones:  avoidance  of 
pollution;  cooperative  planning  efforts; 
minimization  of  ground  disturbance  in 
the  floodplain;  use  of  alternative 
materials  sources:  storage  of  equipment 
and  staging  of  operations  outside  the 
floodplain;  use  of  block  nets  to  exclude 
fish  from  the  work  site;  use  of  sediment 
barriers;  removal  of  fish  from  the  projeci 
area;  access  restrictions;  and  use  of  best 
management  practices  to  minimize 
erosion. 

As  stated  above,  designation  of 
critical  habitat  in  areas  occupied  by 
spikedace  or  loach  minnow  is  not 
expected  to  result  in  regulatory  burden 
above  that  already  in  place  due  to  the 
presence  of  the  listed  species.  However, 
areas  designated  as  critical  habitat  that 
are  not  occupied  by  the  species  may 
require  protections  similar  to  those 
provided  to  occupied  areas  under  past 
consultations. 

Any  activity  that  would  alter  the 
minimum  flow  or  the  natural  flow 
regime  of  any  of  the  41  stream  segments 
listed  above  could  destroy  or  adversely 
modify  the  critical  habitat  of  either  or 
both  species.  Such  activities  include. 
but  are  not  limited  to.  groundwater 
pumping,  impoundment,  water 
diversion,  and  hydropower  generation. 
Any  activity  that  would  significantly 
alter  watershed  characteristics  of  any  of 
the  41  stream  segments  listed  above 
could  destroy  or  adversely  modify  the 
critical  habitat  of  either  or  both  species. 
Such  activities  include,  but  are  not 
limited  to,  vegetation  manipulation, 
timber  harvest,  road  construction  and 
maintenance,  human-ignited  prescribed 
and  naturally  ignited  fire,  livestock 
grazing,  mining,  and  urban  and 
suburban  development. 

Any  activity  that  would  significantly 
alter  the  chaimel  morphology  of  any  of 
the  41  stream  segments  listed  above 


could  destroy  or  adversely  modify  the 
critical  habitat  of  either  or  both  species. 
Such  activities  include,  but  are  not 
litnited  to,  channelization, 
impoundment,  road  and  bridge 
construction,  deprivation  of  substrate 
source,  destruction  and  alteration  of 
riparian  vegetation,  reduction  of 
available  floodplain,  removal  of  gravel 
or  floodplain  terrace  materials,  and 
excessive  sedimentation  from  mining, 
livestock  grazing,  road  construction, 
timber  har\'est.  off-road  vehicle  use,  and 
other  watershed  and  floodplain 
disturbances. 

Any  activity  that  would  significantly 
alter  the  water  chemistry  in  any  of  the 
4 1  stream  segments  listed  above  could 
destroy  or  adversely  modify  the  critical 
habitat  of  either  or  both  species.  Such 
activities  include,  but  are  not  limited  to. 
release  of  chemical  or  biological 
pollutants  into  the  surface  water  or 
coimected  groundwater  at  a  point 
source  or  by  dispersed  release  (non- 
point). 

Any  activity  that  would  introduce, 
spread  or  augment  nomiative  aquatic 
species  could  destroy  or  adversely 
modify  the  critical  habitat  of  either  or 
both  species.  Such  activities  include, 
but  are  not  limited  to.  stocking  for  sport, 
aesthetics,  biological  control,  or  other 
purposes;  use  of  live  bait  fish, 
aquaculture,  or  dumping  of  aquarium 
fish  or  other  species;  construction  and 
op'eration  of  canals;  and  interbasin 
water  transfers. 

In  some  cases  designation  of  critical 
habitat  may  assist  in  focusing 
conservation  activities  by  identifying 
areas  that  contain  essential  habitat 
features  (primary  constituent  elements), 
regardless  of  whether  they  are  currently 
occupied  by  the  listed  species.  This 
identification  alerts  the  public  and  land 
management  agencies  to  the  importance 
of  an  area  in  the  conservation  of  that 
species.  Critical  habitat  also  identifies 
areas  that  may  require  special 
management  considerations  or 
protectibn. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  destruction  or  adverse 
modification  of  critical  habitat,  contact 
the  Field  Supervisor,  Arizona  Ecological 
Services  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Division  of  Endangered 
Species,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103  (telephone  505- 
248-6920:  facsimile  505-248-6788). 


Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  based  this  proposal  on  the 
best  available  scientific  information, 
including  the  recommendations  in  the 
species'  recovery  plan.  We  will  utilize 
the  economic  analysis,  and  take  into 
consideration  all  comments  and 
information  submitted  during  the  public 
bearing  and  comment  period,  to  make  a 
final  critical  habitat  designation  We 
may  exclude  areas  from  critical  habitat 
upon  a  determination  that  the  benefits 
of  such  exclusions  outwnigh  the  benefits 
of  specifying  such  areas  as  critical 
habitat.  We  caimol  exclude  such  areas 
from  critical  habitat  when  such 
exclusion  will  result  in  the  extinction  of 
the  species.  We  completed  a  draft 
economic  analysis,  which  is  available 
for  public  review  and  comment.  Send 
your  requests  for  copies  of  the  economic 
analysis  to  the  Arizona  Ecological 
Services  Office  (see  AOORESSES  section). 

Secretarial  Order  3206:  American 
Indian  Tribal  Rights,  Federal-Tribal 
Trust  Responsibilities,  and  the 
Endangered  Species  Act 

The  stated  purpose  of  Secretarial 
Order  3206  (Secretarial  Order)  is  to 
"clarif(y)  the  responsibilities  of  the 
component  agencies,  bureaus,  and 
offices  of  the  Department  of  the  Interior 
and  the  Department  of  Commerce,  when 
actions  taken  under  authority  of  the  Act 
and  associated  implementing 
regulations  affect,  or  may  affect.  Indian 
lands,  tribal  trust  resources,  or  the 
exercise  of  American  Indian  tribal 
rights."  The  Secretarial  Order 
acknowledges  the  govemment-to- 
govemment  relationship  with  tribes, 
and  the  trust  responsibility  and  treaty 
obligations  of  the  United  States  toward 
Indian  tribes. 

In  keeping  with  the  principles  cited  in 
the  Secretarial  Order,  we  are  committed 
to  assisting  Indian  tribes  in  developing 
and  expanding  tribal  programs  so  that 
healthy  ecosystems  are  promoted  and 
conservation  regulations,  such  as 
designation  of  critical  habitat,  on  tribal 
lands  are  unnecessary  (Principle  3).  In 
addition  to  affirmatively  assisting 
Indian  tribes  who  wish  assistance  with 
conservation  programs,  we  recognize 
that  tribes  are  appropriate  governmental 
entities  to  manage  their  lands  and  tribal 
trust  resources  and  support  tribal 
measures  that  preclude  the  need  for 
conservation  regulations. 
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The  Secretarial  Order  also  requires  us 
to  consult  with  Indian  tribes  that  might 
be  affected  by  the  designation  of  critical 
habitat  in  an  area  that  might  impact 
tribal  trust  resources,  tribally  owned  fee 
lands,  or  the  exercise  of  tribal  rights.  In 
our  deliberations  over  this  critical 
habitat  proposal,  we  identified  two 
categories  of  possible  effects  to  tribes  or 
tribal  resources.  These  include:  (1) 
effects  resulting  from  designation  of 
critical  habitat  on  Indian  lands;  and  (2) 
effects  on  tribal  resources,  such  as  water 
deliveries,  resulting  from  designation  of 
critical  habitat  on  non-tribal  lands.  We 
identified  the  Indian  Reservations  of  the 
White  Mountain.  San  Carlos,  and 
Yavapai  Apache  Tribes  as  containing 
stream  reaches  that  may  be  appropriate 
for  designation  of  critical  habitat. 
Additionally,  several  tribes,  including 
the  Salt  River.  Ft.  McDowell,  and  Gila 
River  Indian  Tribes,  are  located 
downstream  from  designated  critical 
habitat  and  depend  on  water  deliveries 
from  upstream  sources. 

Public  Law  106-113  and  H.R.  3423 
prohibit  us  from  using  any  of  our 
appropriated  funds  to  implement  two 
provisions  of  the  Secretarial  order 
Principle  3(C)(ii)  (prohibiting  the 
imposing  of  conservation  restrictions 
involving  incidental  take  if  the 
conservation  purposes  of  the  restriction 
can  be  achieved  by  reasonable 
regulation  of  non-Indian  activities)  and 
Appendix  section  3(B)(4)  (regarding 
designation  of  critical  habitat,  including 
the  requirement  that  the  Service  consult 
with  affected  tribes).  However,  portions 
of  Principle  3(C)  unaffected  by  Public 
Law  106-113  and  H.R.  3423  reqtiire 
consultation  with  affected  tribes  prior  to 
implementation  of  any  conservation 
restriction.  Moreover.  Presidential 
Memorandum  of  April  29,  1994,  also 
requires  us  to  consult  with  the  tribes  (on 
matters  that  affect  them),  and  section 
4(b)(2)  of  the  Act  requires  us  to  gather 
information  regarding  the  designation  of 
critical  habitat  and  the  effects  thereof 
from  all  relevant  sources,  including  the 
tribes.  Therefore,  although  we  will  not 
consult  pursuant  to  Appendix  section 
3(B)(4)  of  the  Secretariid  Order,  we  will 
consult  with  the  tribes  to  the  extent 
possible  in  the  time  allowed  by  the 
court  order  pursuant  to  these  other 
authorities. 

1.  Designation  of  Critical  Habitat  on 
Indian  Reservations 

Appendix  3(B)(4)  of  the  Secretarial 
Order  also  states:  "Critical  habitat  shall 
not  be  designated  (on  tribal  lands! 
unless  it  is  determined  essential  to 
conserve  a  listed  species.  In  designating 
critical  habitat,  the  Services  shall 
evaluate  and  doomient  the  extent  to 


which  the  conservation  needs  of  the 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands." 
Again,  pursuant  to  Public  Law  106-113 
and  H.R.  3423.  we  may  not  expend 
funds  to  implement  these  requirements. 
However,  we  must  still  determine 
whether  all  relevant  areas,  including 
tribal  lands,  in  fact  qualify  as  critical 
habitat  pursuant  to  Section  3(5)  of  the 
Act.  With  respect  to  currently  occupied 
habitat,  that  provision  limits  critical 
habitat  to  areas  "on  which  are  found 
those  physical  and  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (11)  which  may  require 
special  management  considerations  and 
protection. '  Moreover,  pursuant  to 
Section  4(b)(2)  of  the  Act.  we  must 
determine  whether  to  exclude  particular 
areas  from  designation  because  the 
benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  as  critical 
habitat.  We  spoke  with  representatives 
of  the  White  Mountain  Apache,  San 
Carlos  Apache,  and  Yavapai  Apache 
Tribes,  the  three  tribes  which  may  have 
critical  habitat  for  spikedace  or  loach 
minnow  on  their  reservations.  However, 
we  do  not  have  information  on  which  to 
base  an  assessment  of  whether 
voluntary  tribal  measures  are  adequate 
to  achieve  conservation  of  spikedace 
and  loach  minnow  on  tribal  lands.  In 
addition,  the  short  time  allowed  by  the 
court  to  complete  this  critical  habitat 
designation  precludes  us  &om  engaging 
in  a  level  of  consultation  with  the  tribes 
on  a  govemment-to-govemment  basis, 
which  would  enable  us  to  make  this 
required  determination. 

Given  the  above,  we  are  not  proposing 
critical  habitat  on  the  Fort  Apache.  San 
Carlos  Apache,  or  Yavapai  Apache 
Indian  Reservations  at  this  time. 
However,  Eagle  Creek  and  the  Verde 
and  White  Rivers  on  these  reservations 
may  be  critical  habitat  for  the  spikedace 
and  loach  minnow.  As  provided  under 
section  4(b)(2)  of  the  Act.  we  are 
soliciting  information  as  to  whether 
these  areas  should  be  designated  as 
critical  habitat  and  will  be  discussing 
with  the  tribes  whether  their  voluntary 
measures  are  adequate  to  conserve  these 
species  on  tribal  lands.  We  will  consider 
this  information  in  determining  which, 
if  any,  tribal  land  should  be  included  in 
the  final  designation  as  cribcal  habitat 
for  spikedace  or  loach  miimow. 

2.  Effects  on  Tribal  Trust  Resources 
from  Critical  Habitat  Designation  on 
Non-Tribal  Lands 

We  do  not  anticipate  that  proposal  of 
critical  habitat  on  non-tribal  lands  will 
result  in  any  impact  on  tribal  trust 
resources  or  the  exercise  of  tribal  rights. 
However,  it  is  essential  in  complying 


with  our  responsibilities  under  the 
Secretarial  Order  to  communicate  with 
all  tribes  potentially  affected  by  the 
designation.  As  stated  above,  the  Salt 
River.  Ft.  McDowell,  and  Gila  River 
Indian  Tribes  as  well  as  the  White 
Mountain.  San  Carlos,  and  Yavapai 
Apache  Tribes  are  all  located 
downstream  £rom  proposed  critical 
habitat  for  the  spikedace  and  loach 
minnow.  However,  many  of  these  tribes 
either  have  major  impoundments  on 
their  reservations  or  lie  below  major 
impoundments,  and  release  of  water 
from  such  impoundments  may  be 
regulated  by  court  decree  or  other 
considerations.  Therefore,  we  are 
soliciting  information  during  the 
comment  period  on  potential  effects  to 
tribes  or  tribal  resources  that  may  result 
from  critical  habitat  designation. 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  fivm  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  excluding  areas  will 
outweigh  the  benefits  of  including  areas 
as  critical  habitat: 

(2)  Specific  information  on  the 
amount  and  distribution  of  spikedace 
and  loach  minnow  habitat,  and  what 
habitat  is  essential  to  the  conservation 
of  the  species  and  why; 

(3)  Land  use  practices  and  current  or 
plaimed  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  bmilies:  and 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  spikedace  and  the  loach 
minnow,  such  as  those  derived  from 
nonconsumptive  uses  (e.g.,  hiking, 
camping,  birding,  enhanced  watershed 
protection,  increased  soil  retention, 
"existence  values."  and  reductions  in 
administrative  costs). 

Executive  Order  1 2866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
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the  following;  (1)  Are  the  requirements 
in  the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  document?  (5)  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anun>inous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  copies  of  this  proposed  rule 
immediately  following  publication  in 
the  Federal  Register  to  these  peer 
reviewers.  We  will  invite  these  peer 
reviewers  to  comment,  during  the 
public  comment  period,  on  the  specific 
assumptions  and  conclusions  regarding 
the  proposed  designation  of  critical 
habitat. 

We  will  consider  all  comments  and 
information  received  during  the 
comment  period  nn  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

We  have  scheduled  three  public 
hearings  at  the  following  places  and 
times; 

December  15.  1999.  from  7;0O-9;00 
p.m. 


1.  Eastern  Arizona  College  Activity 
Center.  Lee  Little  Theater.  1014  N. 
College  Avenue.  Thatcher.  Arizona 

2.  Western  New  Mexico  University. 
White  Hall  Auditorium,  1000  College 
Street,  Silver  City,  New  Mexico 
December  16, 1999,  bam  7:00-9:00 

p.m. 

Camp  Verde  Unified  Schools,  Multi- 
Use  Complex  Theater.  280  Camp 
Lincoln  Road.  Camp  Verde,  Arizona 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  a 
significant  regulatory  action  The  Office 
of  Management  and  Budget  reviewed 
this  document.  We  prepared  a  draft 
economic  analysis  of  this  proposed 
action  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat.  The  draft 
economic  analysis  is  available  for  public 
review  and  comment  during  the 
comment  period  on  this  proposed  rule 
(see  ADDRESSES  section  of  this  rule).  The 
proposed  rule,  if  made  final,  will  not 
significantly  impact  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 
This  rule  will  not  raise  novel  legal  or 
policy  issues. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  number  of  small 
entities. 

Small  Business  Regulatory  Enforcement 
TaimessAct  (5  U.S.C.  80412)1 

In  our  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  cause  (a)  any  effect  on 
the  economy  of  $100  million  or  more, 
(b)  any  increases  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal.  State,  or  local  government 
agencies:  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act  12 
U.S.C.  1501  et  seq. I 

As  outlined  in  our  economic  analysis, 
this  rule  does  not  impose  an  unfundated 
mandate  on  State,  local  or  tribal 
governments  or  the  private  sector  of 
more  than  SlOO  million  or  greater  in  any 
year.  The  proposed  rule,  if  made  final, 
does  not  have  a  significant  or  unique 
effect  on  State  local  or  tribal 


governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

Takings 

In  accordance  with  Executive  Order 
1 2630,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  proposed  rule,  if  made 
final,  will  not  "take"  private  property 
However,  we  will  evaluate  whether  the 
value  of  private  property  is  altered  by  it 
being  designated  as  critical  habitat  on  a 
case  by  case  basis.  Critical  habitat 
designation  is  only  applicable  to  Federal 
lands  and  to  private  lands  if  a  Federal 
nexus  exists.  We  do  not  designate 
private  lands  as  critical  habitat  unless 
the  areas  are  essential  to  the 
conservation  of  a  species. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  proposed  rule,  if  made  final, 
will  not  affect  the  structure  or  role  of 
States,  and  will  not  have  direct, 
substantial,  or  significant  effects  on 
Slates.  As  previously  stated,  critical 
habitat  is  applicable  to  Federal  lands 
and  to  non-Federal  lands  only  when  a 
Federal  nexus  exists. 

In  keeping  with  Department  of  the 
Interior  and  Department  of  Commerce 
policy,  the  Sen'ice  requested 
information  from  and  coordinated 
development  of  this  critical  habitat 
proposal  with  appropriate  State 
resource  agencies  in  Arizona  and  New 
Mexico,  as  well  as  during  the  listing 
process.  In  addition,  both  States  have 
representatives  on  our  recovery  team  for 
this  species.  We  will  conti.iue  lo 
coordinate  any  future  designation  of 
critical  habitat  for  spikedace  and  loach 
miiuiow  with  the  appropriate  State 
agencies. 

Ci\il  lustice  Reform 

In  accordance  with  Exeoitive  Order 
1 2988.  the  Department  of  the  Interior  s 
Office  of  the  Solicitor  determined  that 
diis  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  Office  of  the  Solicitor 
will  review  the  final  determination  for 
this  proposal.  We  will  make  ever}'  effort 
to  ensure  that  the  final  determination 
contains  no  drafting  errors,  provides 
clear  standards,  simplifies  procedures, 
reduces  burden,  and  is  clearly  written 
such  that  litigation  risk  is  minimized. 
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Paperwork  Reduction  Act  of  1 995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

It  is  our  position  that,  outside  the 
Tenth  Circuit,  we  do  not  need  to 
prepare  environmental  analyses  as 
defined  by  the  NEPA  in  connection  with 
designating  critical  habitat  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25.  1983  (48  FR  49244).  This 
assertion  was  upheld  in  the  courts  of  the 
Ninth  Circuit  [Douglas  County  v. 
Babbitt.  48  F.3d  1495  (9th  Or.  Ore. 
1995).  cert,  denied  118  S.  Ct.  698  (1996). 
However,  when  the  range  of  the  species 
includes  States  within  the  Tenth 


Circuit,  such  as  that  of  the  spikedace 
and  loach  minnow,  pursuant  to  the 
Tenth  Circuit  ruling  in  Catron  County 
Board  of  Commissioners  v.  U.S.  Fish 
and  Wildlife  Senrice.  75  F.3d  1429  (10th 
Cir.  1996),  we  undertake  a  NEPA 
analysis  for  critical  habitat  designation. 
Send  your  requests  for  copies  of  the 
draft  environmental  assessment  for  this 
proposal  to  the  Arizona  Ecological 
Services  Office  (see  ADDRESSES  section). 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Arizona  Ecological 
Services  Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  notice  is 
Paul ).  Barrett  (see  ADDRESSES  section). 

List  of  Sabjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 


recordiceeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17.  subchapter  B  of  chapter  1,  tide 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below; 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-1245:  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h),  by  revising  the 
entry  for  "minnow,  loach"  and 
"spikedace"  under  "FISHES"  to  read  as 
follows: 

§  17.1 1     Endangered  and  threatened 
wildlife. 


(h)' 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wt>ere  endan- 
gered  or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
njles 


FISHES 

. 

• 

Minnow,  loach 

...    Taroga  (= 

Rhlnichttiys) 
cobrtis. 

U.S.A.  (AZ,  NM) 
Mexico. 

Spikedace 

...    Meda  fulglda 

USA  (AZ,  NM) 

Mexico. 

entire T 


entire T 


247        §  17.95(e) 


236        §  17.95(e) 


3.  Amend  §  17.95(e)  by  adding  critical 
habitat  for  the  spikedace  [Meda  ful^da) 
in  the  same  alphabetical  order  as  this 
species  occurs  in  §  17.11(h). 

§17.95    Crttical  habitat— fish  and  wildlH*. 


(e)  Fishes. 


SPIKEDACE  (Meda  fiilgida) 

1.  Critical  habitat  units  are  depicted  for 
Apache.  Cochise,  Gila,  Graham,  Greenlee. 
Navajo,  Pima,  Pinal,  and  Yavapai  Counties, 
Arizona,  and  Catron.  Grant,  and  Hidalgo 
Counties,  New  Mexico,  on  the  maps  and  as 
described  below. 

2.  Critical  habitat  includes  the  stream 
channels  within  the  identified  stream  reaches 
indicated  on  the  maps  below  and  areas 
within  these  reaches  potentially  inundated 
by  high  flow  events. 


3.  Within  these  areas,  the  primary 
constituent  elements  include,  but  are  not 
limited  to.  those  habitat  components  that  are 
essential  for  the  primary  biological  needs  of 
foraging,  sheltering,  and  reproduction.  These 
elements  include  the  following:  (1) 
PennanenI,  flowing,  unpolluted  water;  (2) 
living  areas  for  adult  spikedace  with  slow  to 
swift  flow  velocities  in  shallow  water  with 
shear  zones  where  rapid  flow  borders  slower 
flow,  areas  of  sheet  flow  at  the  upper  ends 
of  mid-channel  sand/gravel  bars,  and  eddies 
at  downstream  riHIe  edges:  (3)  living  areas  for 
juveniles  with  slow  to  moderate  water 
velocities  in  shallow  water  with  moderate 
amounts  of  instream  cover;  (4)  living  areas 
for  the  larval  stage  with  slow  to  moderate 
flow  velocities  in  shallow  water  with 
abundant  instream  cover;  (5)  sand,  gravel, 
and  cobble  substrates  with  low  to  moderate 
amounts  of  fine  sediment  and  substrate 
embeddedness;  (6)  pool,  riffle,  run,  and 
backwater  components  of  the  streams;  (7)  low 
stream  gradient:  (8)  water  temperatures  in  the 


approximate  range  of  1-30  °C  (35-85  "F)  with 
natural  diurnal  and  seasonal  variation;  (9) 
abundant  aquatic  insect  food  base;  (10) 
periodic  natxiral  flooding:  (11)  a  natural, 
unregulated  hydrograph,  or  if  flows  are 
modified  or  regulated,  then  a  hydrograph  that 
demonstrates  an  ability  to  support  a  native 
fish  community:  and  (12)  few  or  no  predatory 
or  competitive  nonnative  species  present. 
4.  Arizona  (Gila  and  Salt  River  Meridian 
(GSRM)  and  New  Mexico  (New  Mexico 
Principal  Meridian  (NMPM)):  Areas  flf  land 
and  water  as  follows  (physical  features  were 
identified  using  USGS  7.5' quadrangle  maps; 
river  reach  distances  were  derived  from 
digital  data  obtained  from  Arizona  Land 
Resources  Information  System  (ALRIS)  and 
New  Mexico  Resource  Geographic 
Information  System  (RGIS)): 
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Map  1.  Locations  of  river  complexes  for  spikedace  {hiedafulgida)  in  Arizona  and  New  Mexico. 


2(Bl«ARivw)  ; 


H  Coovks  7  (U^pcr  Gita  Rm^ 


S  (MiddlatJpper  San  Pete  Rnor) 


r 
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Yavapai  Co.      ^■ 


Complex  1  (Verde  River) 


Gila  Co. 


SPIKEDACE  (Meda  fulgida) 

Complex  1.  Yavapai  County.  Arizona 

a.  Verde  River  for  approximately  171.3  km 
(106.5  mi),  extending  from  the  confluence 
with  Fossil  Creek  in  GSRM,  T.llN..  R.6E.. 
NEl/4  Sec.  25  upstream  to  Sullivan  Dam  in 
GSRM.  T.17N..  R.2W..  NWl/4  Sec.  15. 

b.  Fossil  Creek  for  approximately  7.6  km 
(4.7  mi),  extending  &om  the  confluence  with 
the  Verde  River  in  GSRM,  T.ll.N..  R.6E., 
NEl/4  Sec.  25  upstream  to  the  confluence 
with  an  unnamed  tributary  from  the 


northwest  in  GSRM,  T.ll  1/2N..  R.7E..  center 

c.  West  Clear  Creek  for  approximately  11.6 
km  (7.2  mi),  extending  from  the  confluence 
with  the  Verde  River  in  GSRM.  T.13N..  R.5E., 
center  Sec.  21,  upstream  to  the  confluence 
with  Black  Mountain  Canyon  in  GSRM, 
T.13N..  R.6E..  SEl/4  Sec.  17. 

d.  Beaver  Creek/Wet  Beaver  Creek  for 
approximately  33.4  km  (20.8  mi),  extending 
from  the  confluence  with  the  Verde  River  in 
GSRM.  T.14N..  R.5E.,  SEl/4  Sec.  30  upstream 


to  the  confluence  with  Casner  Canyon  in 
GSRM,  T.15N..  R.6E..  NWl/4  Sec.  23. 

e.  Oak  Creek  for  approximately  54.4  km 
(33.8  mij,  extending  from  the  confluence 
with  the  Verde  River  in  GSRM.  T.15N.,  R.4E.. 
SEl/4  Sec.  20  upstream  to  the  confluence 
with  an  uniumed  tributary  from  the  south  in 
GSRM,  T.17N..  R.5E.,  SEl/4.  NEl/4  Sec.  24. 

f.  Granite  Creek  for  approximately  2.3  km 
(1.4  mi),  extending  from  the  confluence  with 
the  Verde  River  in  GSRM,  T.17N..  R.2W., 
NEl/4  Sec.  14  upstream  to  a  spring  iaGSRM, 
T.17N.,  R.2W.,  SWl/4.  SWl/4.  Sec.  13. 
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Complex  2  (Black  River) 


.^v^^^ 


..\<^ 


V.^^"^ 


b.  North  Fork  of  the 
East  Fork  Black  River 


Apache  Co. 
Greenlee  Co. 


N 


10  km 


Complex  2.  Apache  and  Greenlee  Counties. 
Arizona 

a.  East  Fork  Black  River  for  approximately 
8.2  km  (5.1  mi),  extending  from  the 
confluence  with  the  West  Fork  Black  River  in 
GSRM,  T.4N..  R.28E..  SEl/4  Sec.  11  upstream 


to  the  confluence  with  Deer  Creek  in  GSRM. 
T.5N..  R.29E.,  NWl/4  Sec.  30. 

b.  North  Fork  of  tbe  East  Fork  Black  River 
for  approximately  11.6  km  (7.2  mi), 
extending  from  the  confluence  of  the  East 
Fork  Black  River  and  Deer  Creek  in  GSRM, 
T.5N..  R.29E..  NWl/4  Sec.  30  upstream  to  the 


confluence  with  Bonevard  Creek  in  GSRM. 
T5N.  R29E.  SWl/4  Sec,  5. 

c.  West  Fork  Black  River  for  approximately 
10.3  km  (6.4  mi),  extending  from  the 
confluence  with  the  East  Fork  Black  River  in 
GSRM.  T.4N.  R.28E..  SEl/4  Sec.  11  upstream 
to  the  confluence  with  Hay  Creek  in  GSRM. 
T.5N..  R.28E..  SEl/4.  Sec.  19. 
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Complex  3  (Tonto  Creek) 

Gila  Co. 


Tonto  NationaJ  Forest 


c.  Rye  Creek  (     & 


N 
\ 


20  km 
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Complex  3.  Gila  County.  Arizona 

a.  Tonto  Creek  for  approximately  47.0  km 
(29.2  mi),  extending  from  the  confluence 
with  Greenback  Creek  in  GSRM.  T.5N., 
R.11E..  NWl/4  Sec.  8  upstream  to  the 


confluence  with  Houston  Creek  in  GSRM. 
T.9N.,  R.11E..  NEl/4.  Sec.  18. 

b.  Greenback  Creek  for  approximately  13.5 
km  (8.4  mi),  extending  from  the  confluence 
with  Tonto  Creek  in  GSRM.  T.5N..  R.llE., 
NWl/4  Sec.  8  upstream  to  Lime  Springs  in 
GSRM,  T.6N..  R.12E.,  SWl/4  Sec.  20. 


c.  Rye  Creek  for  approximately  2.1  km  (1.3 
mi),  extending  from  the  confluence  with 
Tonto  Creek  in  GSRM.  T.8N..  R.IOE..  NEl/4 
Sec.  24  upstream  to  the  confluence  with 
Brady  Canyon  in  GSRM.  T.8N..  R.IOE.,  NEl/ 
4  Sec.  14. 


Complex  4.  Graham  and  Pinal  Counties, 
Arizona 

a.  Gila  River  for  approximately  62.8  km 
(39.0  mi),  extending  from  Ashurst-Hayden 
Dam  in  GSRM,  T.4S.,  R^llE.,  NWl/4  Sec.  8 
upstream  to  the  confluence  with  the  San 


Pedro  River  in  GSRM,  T.5S.,  R.15E.,  center 
Sec.  23. 

b.  San  Pedro  River  for  approximately  21.4 
km  (13.3  mi),  extending  from  the  confluence 
with  the  Giia  River  in  GSRM.  T.5S.,  R.15E.. 
center  Sec.  23  upstream  to  the  confluence 
with  Aravaipa  Creek  in  GSRM,  T.7S.,  R.16E., 
center  Sec.  9. 


c.  Aravaipa  Creek  for  approximately  45.3 
km  (28.1  mi),  extending  from  the  confluence 
with  the  San  Pedro  River  in  GSilM,  T.7S., 
R.16E..  center  Sec.  9  upstream  to  the 
confluence  with  Stowe  Gulch  in  GSRM. 
T.6S..  R.19E..  SEl/4  of  the  NEl/4  Sec.  35. 
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Complex  5.  Cochise.  Graham,  and  Pima 
Counties.  Arizona. 

a.  San  Pedro  River  for  approximately  73.6 
km  (45.8  mi),  extending  from  the  confluence 
with  Alder  Wash  in  GSRM.  T.IOS.,  R.18E., 
SWl/4  Sec.22  upstream  to  the  confluence 
with  Ash  Creek  in  GSRM.  T.16S..  R.20E.. 
SEl/4  Sec.  6. 

b.  Redfield  Canyon  for  approximately  22.3 
km  (13.9  mi),  extending  from  the  confluence 
with  the  San  Pedro  River  in  GSRM,  T.llS., 


R.18E..  SWl/4  Sec.  34  upstream  to  the 
confluence  with  Sycamore  Canyon  in  GSRM. 
T.llS..  R.20E..  NWl/4  Sec.  28. 

c.  Hot  Springs  Canyon  for  approximately 
19.1  km  (11.8  mi),  extending  from  the 
confluence  with  the  San  Pedro  River  in 
GSRM,  T.13S.,  R.19E..  west  center  Sec.  23 
upstream  to  the  confluence  with  Bass  Canyon 
in  GSRM.  T.12S.,  R.20E..  NEl/4  Sec.  36. 

d.  Bass  Canyon  for  approximately  5.1  km 
(3.2  mi),  extending  from  the  confluence  with 


Hot  Springs  Canyon  in  GSRM.  T.12S..  R.20E.. 
NEl/4  Sec.  upstream  to  the  confluence  with 
pine  Canyon  in  GSRM.  T.12S..  R.21E..  center 
Sec.  20. 

e.  San  Pedro  River  for  approximately  60.0 
km  (37.2  mi),  extending  fitim  the  confluence 
with  the  Babocomari  River  in  the  San  fuan 
de  las  Boquillas  y  Nogales  land  grant 
upstream  to  the  U.S.  border  with  Mexico  in 
GSRM,  T.24S..  R.22E..  Sec.  19. 
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Complex  6  (San  Francisco  River) 


Apache  Co. 


Complex  6.  Graham  and  Greenlee  Counties, 
Arizona  and  Catron  County.  New  Mexico 

a.  Gila  River  for  approximately  36.3  km 
(22.6  mi),  extending  from  the  Brown  Canal 
diversion  at  the  head  of  the  Safford  Valley  in 
GSRM.  T.6S..  R.28E..  SEl/4  Sec.  30  upstream 
to  the  confluence  with  Owl  Canyon  in 
GSRM.  T.5S.,  R.30E..  SWl/4  Sec.  30. 

b.  Bonita  Creek  for  approximately  23.5  km 
(14.6  mi),  extending  from  the  confluence 
with  the  Gila  River  in  GSRM,  T.6S..  R.28E.. 
SEl/4  Sec.  upstream  to  the  confluence  with 
Martinez  Wash  in  GSRM.  T.4S..  R.27E.. 
SEl/4  Sec.27. 

c.  Eagle  Creek  for  approximately  72.8  km 
(45.2  mi),  extending  from  the  Phelps-Dodge 


diversion  dam  in  GSRM.  T.4S.,  R.28E..  NWl/ 
4  Sec.  23  upstream  to  the  confluence  of  Dry 
Prong  and  East  Eagle  Creeks  in  GSRM,  T.2N.. 
R.28E.,  SWl/4  Sec.  20;  but  excluding  lands 
of  the  San  Carlos  Apache  Reservation. 

d.  San  Francisco  River  for  approximately 
181.5  km  (118.2  mi),  extending  from  the 
confluence  with  the  Gila  River  in  GSRM. 
T.5S.,  R.29E.,  SEl/4  Sec.  21  upstream  to  the 
confluence  with  the  Tularosa  River  in  the 
NMPM,  T.7S..  R.19W..  SWl/4  Sec.  23. 

e.  Blue  River  for  approximately  81.9  km 
(51.0  mi),  extending  from  the  confluence 
with  the  San  Francisco  River  in  GSRM,  T.2S.. 
R.31E.,  SEl/4  Sec.  31  upstream  to  the 
confluence  of  Campbell  and  Dry  Blue  Creeks 
in  NMPM.  T.7S.,  R.21W..  SEl/4  Sec.  6. 


f.  Campbell  Blue  Creek  for  approximately 
13.1  km  (8.2  mi),  extending  from  the 
confluence  with  Dry  Blue  Creek  in  NMPM, 
T.7S..  R.21W.,  SEl/4  Sec.  6  upstream  to  the 
confluence  with  Coleman  Creek  in  GSRM, 
T.4  1/2  N.,  R.31E..  SWl/4  of  the  NEl/4  Sec. 
32. 

g.  Little  Blue  Creek  for  approximately  4.5 
km  (2.8  mi),  extending  frt}m  the  confluence 
with  the  Blue  River  in  GSRM.  T.lS.,  R.31E., 
center  Sec.  upstream  to  the  mouth  of  a  box 
canyon  in  GSRM.  TIN.,  R.31E.,  NEl/4 
SEl/4  Sec.  29. 
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Complex  7  (Upper  Gila  River) 


b.  East  Folk  Gila  River 
c.  Middle  Fork  Gila  River 


Catron  Co.,  NM 


Grant  Co.,  NM       d  West  Fork  Gila  River 


N 


Hidalgo  Co.,  NM 


40  km 


Complex  7  Grant  and  Catron  Counties,  New 
Mexico. 

a.  Gila  River  for  approximately  164.4  km 
(102.2  mi),  extending  from  the  confluence 
with  Moore  Canyon  in  NMPM,  T.18S., 
R.21W..  SEl/4  SWl/4  Sec.  31  upstream  to  the 
confluence  of  the  East  and  West  Forks  of  the 
Gila  River  in  NMPM,  T.13S.,  T.13W..  center 
Sec.  8. 

b.  East  Fork  Gila  River  for  approximately 
42.1  km  (26.1  mi),  extending  fr^m  the 
confluence  with  the  West  Fork  Gila  River  in 
NMPM.  T.13S..  R.13W..  center  Sec.  8 
upstream  to  the  confluence  of  Beaver  and 
Taylor  Cr«eks  in  NMPM.  T.llS..  R.12W.. 
NEl/4  Sec.  17. 

c.  Middle  Fork  Gila  River  for 
approximately  12.3  km  (7.7  mi),  extending 


from  the  confluence  with  the  West  Fork  Gila 
River  in  NMPM,  T.12S.,  R.14W..  SWl/4  Sec. 
25  upstream  to  the  confluence  with  Big  Bear 
Canyon  in  NMPM.  T.12S..  R.14W.,  NWl/4 
Sec.  2. 

d.  West  Fork  Gila  River  for  approximately 
12.4  km  (7.7  mi),  extending  from  the 
confluence  with  the  East  Fork  Gila  River  in 
NMPM,  T.13S..  R.13W.,  center  Sec.  8 
upstream  to  the  confluence  with  EE  Canyon 
in  NMPM,  T.12S..  R.14W..  east  boundar>-  of 
Sec.  21. 
***** 

4.  Amend  §  17.95(e)  by  adding  critical 
habitat  for  the  loach  minnow  [Tiaroga 
{=Rhinichthys]  cobitis)  in  the  same 
alphabetical  order  as  this  species  occurs  in 
§  17.11(h): 


§  17.95    Critical  habitat— fi»n  and  wildlife. 

***** 

(e)  Fishes. 


LOACH  MINNOW  (Tiaroga  (=Rhinichlhy8j 
cobitis) 

1.  Critical  habitat  units  are  depicted  for 
Apache.  Cochise.  Gila.  Graham.  Greenlee, 
Pima.  Pinal,  and  Yavapai  Counties.  Arizona, 
and  Catron  and  Grant  Counties.  New  Mexico 
on  the  maps  and  as  described  below. 

2.  Critical  habitat  includes  the  stream 
cbaimels  within  the  identified  s^eam  reaches 
indicated  on  the  maps  below  and  areas 
within  these  reaches  potentially  inundated 
by  high  flow  events. 
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3."Within  these  areas,  the  primary 
constituent  elements  include,  but  are  not 
limited  to,  those  habitat  components  that  are 
essential  for  the  primary  biological  needs  of 
foraging,  sheltering,  and  reproduction.  These 
elements  include  the  following:  (1) 
Permanent  flowing,  unpolluted  water;  (2) 
living  areas  for  adults  with  moderate  to  swift 
flow  velocities  in  shallow  water  with  gravel, 
cobble,  and  rubble  substrates;  (3)  living  areas 
for  juveniles  with  moderate  to  swift  flow 
velocities  in  shallow  water  with  sand,  gravel, 
cobble,  and  rubble  substrates;  (4)  living  areas 
for  larval  loach  minnow  with  slow  to 
moderate  velocities  in  shallow  water  with 


sand,  gravel,  and  cobble  substrates  and 
abundant  instreara  cover;  (5)  spawning  areas 
with  slow  to  swift  flow  velocities  in  shallow 
water  with  uncemented  cobble  and  rubble 
substrate;  (6)  low  amounts  of  fine  sediment 
and  substrate  embeddedness;  (7)  riffle,  run. 
and  backwater  components  present  in  the 
aquatic  habitat;  (8)  low  to  moderate  stream 
gradient;  (9)  water  temperatures  in  the 
approximate  range  of  1-30°C  (35-85°?)  with 
natural  diurnal  and  seasonal  variation;  (10) 
abundant  aquatic  insect  food  base;  (11) 
periodic  natural  flooding;  (12)  a  natural, 
unregulated  hydrograph,  or  if  flows  are 
modified  or  regulated,  then  a  hydrograph  that 


demonstrates  a  retamed  ability  to  support  a 
native  fish  community;  and  (13)  few  or  no 
predatory  or  competitive  nonnative  species 
present. 

4.  Arizona  (Gila  and  Salt  River  Meridian 
(GSRM))  and  New  Mexico  (New  Mexico 
Principal  Meridian  (NMPM)):  Areas  of  land 
and  water  as  follows  (physical  features  were 
identified  using  USGS  7.5'  quadrangle  maps: 
river  reach  distances  were  derived  from 
digital  data  obtained  from  Arizona  Land 
Resources  Information  System  (ALRIS)  and 
New  Mexico  Resource  Geographic 
Information  System  (RGIS)): 

MJJHO  CODE  4310-SS-P 


Q., 


Yavapai  Co.      '^ 


'%^^^ 


Complex  1  (Verde  River) 


Gila  Co. 
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LOACH  MINNOW  (Tiaroga  (^Rhinichtiiys) 
cobitis) 

Complex  1.  Yavapai  County.  Arizona 

a.  Verde  River  for  approximately  171.3  km 
(106.5  mi),  extending  from  the  confluence 
with  Fossil  Creek  in  GSRM,  T.llN..  R.6E.. 
NEl/4  Sec.  25  upstream  to  Sullivan  Dam  in 
GSRM.  T.17N..  R.2W.,  NWl/4  Sec.  15. 

b.  Fossil  Creek  for  approximately  7.6  km 
(4.7  mi),  extending  from  the  confluence  with 
the  Verde  River  in  GSRM,  T.llN.,  R.6E., 
NEl/4  Sec.  25  upstream  to  the  confluence 


with  an  unnamed  tributary  from  the 
northwest  in  GSRM,  Til  1/2N.,  R.7E.,  center 
Sec.  29. 

c.  West  Clear  Creek  for  approximately  11.6 
km  (7.2  mi),  extending  from  the  confluence 
with  the  Verde  River  in  GSRM,  T.13N.,  R.5E., 
center  Sec.  21.  upstream  to  the  confluence 
with  Black  Mountain  Canyon  in  GSRM. 
T.13N..  R.6E.,  SEl/4  Sec.  17. 

d.  Beaver  Creek/Wet  Beaver  Creek  for 
approximately  33.4  km  (20.8mi).  extending 
from  the  confluence  with  the  Verde  River  in 
GSRM,  T.14N.,  R.5E..  SEl/4  Sec.  30  upstream 


to  the  confluence  with  Casner  Canyon  in 
GSRM.  T.15N..  R.6E..  NWl/4  Sec.  23. 

e.  Oak  Creek  for  approximately  54.4  km 
(33.8  mi),  extending  from  the  confluence 
with  the  Verde  River  in  GSRM,  T.15N.,  R.4E., 
SEl/4  Sec.  20  upstream  to  the  confluence 
with  an  unnamed  tributary  from  the  south  in 
GSRM.  T.17N..  R.5E..  SEl/4.  NEl/4  Sec.  24. 

f  Granite  Creek  for  approximately  2.3  km 
(1.4  mi),  extending  from  the  confluence  with 
the  Verde  River  in  GSRM.  T.17N..  R.2W.. 
NEl/4  Sec.  14  upstream  to  a  spring  in  GSRM, 
T.17N.,  R.2W.,  SWl/4,  SWl/4.  Sec.  13. 


Complex  2  (Black  River) 


Complex  2.  Apache  and  Greenlee  Coimties, 
Arizona 

a.  East  Fork  Black  River  for  approximately 
8.2  km  (5.1  mi),  extending  from  the 
confluence  with  the  West  Fork  Black  River  in 
GSRM,  T.4N..  R.28E..  SEl/4  Sec.  11  upstream 
to  the  confluence  with  Deer  Creek  in  GSRM. 
T.5N.,  R.29E..  NWl/4  Sec.  30. 


b.  North  Fork  of  the  East  Fork  Black  River 
for  approximately  18.0  km  (11.2  mi), 
extending  from  the  confluence  of  the  East 
Fork  Black  River  and  Deer  Creek  in  GSRM. 
T.5N.,  R.29E..  NWl/4  Sec.  30  upstream  to  the 
confluence  with  an  unnamed  tributary 
flowing  from  the  east  in  GSRM,  T.6N., 
R.29E.,  center  Sec.  30. 


c.  Boneyaitl  Creek  for  approximately  2.3 
km  (1.4  mi),  extending  from  the  confluence 
with  the  North  Fork  of  the  East  Fork  Black 
River  in  GSRM,  T.5N..  R.29E..  SWl/4  Sec.  5 
upstream  to  the  confluence  with  an  imnamed 
tributary  flowing  from  the  east  near  Clabber 
City  in  GSRM,  T.6N..  R.29E..  SEl/4  SEl/4 
Sec.  32. 
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d.  Coyote  Creek  for  approximately  3.1  km 
(2.0  mi),  extending  from  the  confluence  with 
the  North  Fork  of  the  East  Fork  Black  River 
in  GSRM.  T.5N..  R.29E..  NEl/4  Sec.  8 
upstream  to  the  confluence  with  an  unnamed 


tributary  flowing  from  the  south  in  GSRM,  GSRM.  T.4N..  R.28E.,  SEl/4  Sec.  11  upstream 

T.5N..  R.19E..  NWl/4  Sec.  10.  to  the  confluence  with  Hay  Oeek  in  GSRM, 

e.  West  Fork  Black  River  for  approximately      j.SN.,  R.28E..  SEl/4.  Sec.  19.    ' 
10.3  km  (6.4  mi),  extending  from  the 
confluence  with  the  East  Fork  Black  River  in 


Complex  3  (Tonto  Creek) 

Gila  Co. 


ionto  Nationa>?orest 


\ 


c.  Rye  Creek -*      -^ 


N 
\ 


20  km 
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Complex  4  (Middle  Gila/Lower  San  Pedro  Rivers) 


Complex  4.  Graham  and  Pinal  Counties, 
Arizona 

a.  Gila  River  for  approximately  62.8  km 
(39.0  mi),  extending  from  Ashurst-Hayden 
Dam  in  GSRM,  T.4S..  R.llE..  NWl/4  Sec.  8 
upstream  to  the  confluence  with  the  San 
Pedro  River  in  GSRM.  T.5S.,  R.15E.,  center 
Sec.  23. 

b.  San  Pedro  River  for  approximately  21.4 
km  (13.3  mi),  extending  from  the  confluence 
with  the  Gila  River  in  GSRM.  T.5S..  R.15E., 


renter  Sec.  23  upstream  to  the  confluence 
v.-ith  Aravaipa  Creek  in  GSRM,  T-.7S..  R.16E., 
center  Sec.  9. 

c.  Aravaipa  Creek  for  approximately  45.3 
km  (28.1  mi),  extending  frtjm  the  confluence 
with  the  San  Pedro  River  in  GSRM,  T.7S., 
R.16E.,  center  Sec.  9  upstream  to  the 
confluence  with  Stowe  Gulch  in  GSRM, 
T.6S.,  R.19E..  SEl/4  of  the  NEl/4  Sec.  35. 

d.  Turkey  Creek  for  approximately  4.3  km 
(2.7  mi),  extending  from  th?  confluence  with 


Aravaipa  Creek  in  GSRM,  T.6S..  R.19E.. 
center  Sec.  19  upstream  to  the  confluence 
with  Oak  Grove  Canyon  in  GSRM,  T.6S., 
R.19E.,  SWl/4  Sec.  32. 

f.  Deer  Creek  for  approximately  3.6  km  (2.3 
mi),  extending  from  the  confluence  with 
Aravaipa  Creek  in  GSRM,  T.6S..  RISE.,  SEl/ 
4  of  the  SEl/4  Sec.  14  upstream  to  the 
boimdary  of  the  Aravaipa  Wilderness  at 
GSRM,  f.6S..  R.18E  .  east  boundary  Sec.  13. 


Complex  3.  Gila  Coimty,  Arizona 

a.  Tonto  Creek  for  approximately  70.3  km 
(43.7  mi),  extending  from  the  confluence 
with  Greenback  Creek  in  GSRM,  T.5N., 
R.11E.,  NWl/4  Sec.  8  upstream  to  the 


confluence  with  Haigler  Creek  in  GSRM, 
T.ION.,  ltl2E.,  NWl/4,  Sec.  14. 

b.  Greenback  Creek  for  approximately  13.5 
km  (8.4  mi),  extending  from  the  confluence 
with  Tonto  Creek  in  GSRM,  T.5N.,  R.llE., 
NWl/4  Sec.  8  upstream  to  Lime  Springs  in 
GSRM,  T.6N.,  R.12E.,  SWl/4  Sec.  20. 


c.  Rye  Creek  for  approximately  2.1  km  (1.3 
mi),  extending  from  the  confluence  with 
Tonto  Creek  in  GSRM,  T.8N.,  R.lOg.,  NEl/4 
Sec.  24  upstream  to  the  confluence  with 
Brady  Canyon  in  GSRM,  T.8N.,  R.IOE..  NEl/ 
4  Sec.  14. 
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Complex  5\San  Pedro  River) 


Pinal  Co 


Pima  Co. 


Redfield  canyon        ^^^^^^_ 


N 


} 


C^Q 
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GSRM.  T.13S.,  R.19E.,  west  center  Sec.  23 
upstream  to  the  confluence  with  Bass  Canyon 
in  GSRM,  T.12S.,  R.20E..  NEl/4  Sec.  36. 

d.  Bass  Canyon  for  approximately  5.1  km 
(3.2  mi),  extending  from  the  confluence  with 
Hot  Springs  Canyon  in  GSRM,  T.12S.,  R.20E., 


NEl/4  Sec.  upstream  to  the  confluence  with 
Pine  Canyon  in  GSRM,  T.12S.,  R.21E..  center 
Sec.  20. 

e.  San  Pedro  River  for  approximately  60.0 
km  (37.2  mi),  extending  fit)m  the  confluence 
with  the  Babocomari  River  in  the  San  (uan 


de  las  Boquillas  y  Nogales  land  grant 
upstream  to  the  U.S.  border  with  Mexico  i 
GSltM.  T.24S.,  R.22E..  Sec.  19. 


Complex  6  (San  Francisco  River) 

j^BlueCteeWPae^ 


Ciedt         ^ 


.^ 


Santa  Cruz  Co, 


50  km 


Mexico 


Complex  5.  Cochise.  Graham,  and  Pima 
Counties.  Arizona 

a.  San  Pedro  River  for  approximately  73.6 
km  (45.8  mi),  extending  from  the  confluence 
with  Alder  Wash  in  GSRM.  T.IOS.,  R.18E.. 


SWl/4  Sec.  22  upstream  to  the  confluence 
with  Ash  Creek  in  GSRM.  T.16S..  R.20E., 
SEl/4  Sec.  6. 

b.  Redfleid  Canyon  for  approximately  22.3 
km  (13.9  mi),  extending  from  the  confluence 
with  the  San  Pedro  River  in  GSRM.  T.llS.. 


R.18E.,  SWl/4  Sec.  34  upstream  to  the 
confluence  with  Sycamore  Canyon  in  GSRM, 
T.llS..  R.20E..  NWl/4  Sec.  28. ' 

c.  Hot  Springs  Canyon  for  approximately 
19.1  km  (11.8  mi),  extending  from  the 
confluence  with  the  San  Pedro  River  in 


Complex  6.  Graham  and  Greenlee  Counties, 
Arizona  and  Catron  County,  New  Mexico 

3.  Gila  River  for  approximately  36.3  km 
(22.6  mi),  extending  from  the  Brown  Canal 


diversion  at  the  head  of  the  Safford  Valley  in 
GSRM,  T.6S..  R.28E.,  SEl/4  Sec.  30  upstream 
to  the  confluence  with  Owl  Canyon  in 
GSRM,  T.5S.,  R.30E.,  SWl/4  Sec.  30. 


b.  Bonita  Creek  for  approximately  23.5  km 
(14.6  mi),  extending  from  the  confluence 
with  the  Gila  River  in  GSRM,  T.6S..  R.28E.. 
SEl/4  Sec.  upstream  to  the  confluence  with 
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Martinez  Wash  in  GSRM.  T.4S..  R.27E.. 
SEl/4  Sec.  27. 

c.  Eagle  Creek  for  approximately  72.8  km 
(45.2  mi),  extending  from  the  Pheips-Dodge 
diversion  dam  in  GSRM.  T.4S..  R.28E.. 
NWl/  4  Sec.  23  upstream  to  the  confluence 
of  Dry  Prong  and  East  Eagle  Creeks  in  GSRM. 
T.2N..  R.28E..    SWl/4  Sec.  20;  but  excluding 
lands  of  the  San  Carlos  Apache  Reservation. 

d.  San  Francisco  River  for  approximately 
203.3  km  {126.3  mi),  extending  from  the 
confluence  with  the  Gila  River  in  GSRM. 
T.5S..  R.29E..  SEl/4  Sec.  21  upstream  to  the 
mouth  of  The  Box  canyon  in  NMPM.  T.6S.. 
R.19W..  SWl/4  of  the  NWl/4  Sec.  2. 

e.  Tularosa  River  for  approximately  30.0 
km  (18.6  mi),  extending  firom  the  confluence 
with  the  San  Francisco  River  in  NMPM. 
T.7S..  R.19W..  SWl/4  Sec.  23  upstream  to 
t>JMPM.  TBS..  R.18W.  south  boundary  Sec.  1. 

f.  Negrito  Creek  for  approximately  6.8  km 
{4.2  mi),  extending  from  the  confluence  with 
the  Tularosa  River  in  NMPM.  T.7S..  R.18W.. 
SWl/4  of  the  NWl/4  Sec.  19  upstream  to  the 


confluence  with  Cerco  Canyon  in  NMPM. 
T.7S.,  R.18W..  west  boundary  Sec.  22. 

g.  Whitewater  Creek  for  approximately  1.8 
km  (1.2  mi),  extending  from  the  confluence 
with  the  San  Francisco  River  in  NMPM. 
T.llS..  R.20W..  SEl/4  Sec.  27  upstream  to 
the  confluence  with  Little  Whitewater  Creek 
in  NMPM,  T.llS..  R.20W..  SEl/4  Sec.  23. 

h.  Blue  River  for  approximately  81.9  km 
(51.0  mi),  extending  from  the  confluence 
with  the  San  Francisco  River  in  GSRM,  T.2S.. 
R.31E..  SEl/4  Sec.  31  upstream  to  the 
confluence  of  Campbell  and  Drv  Blue  Creeks 
in  NMPM.  T.7S..  R.21W.,  SEl/4  Sec.  6. 

i.  Campbell  Blue  Creek  for  approximately 
13.1  km  (8.2  mi),  extending  from  the 
confluence  with  Dry  Blue  Creek  in  NMPM, 
T.7S.,  R.21W.,  SEl/4  Sec.  6  upstream  to  the 
confluence  with  Coleman  Creek  in  GSRM. 
T.4  1/2  N.,  R.31E..  SWl/4  of  the  NEl/4  Sec. 
32. 

j.  Dry  Blue  Creek  for  approximately  4.7  km 
(3.0  mi),  extending  from  the  confluence  with 
Campbell  Blue  Creek  in  NMPM.  T.7S., 


R.21W..  SEl/4  Sec.  6  upstream  to  the 
confluence  with  Pace  Creek  in  NMPM,  T.6S., 
R.21W..  SWl/4  Sec. 

k.  Pace  Creek  for  approximately  1.2  km  (0.8 
mi),  extending  from  the  confluence  with  Dry 
Blue  Creek  in  NMPM,  T.6S.,  R.21W., 
SWl/4  Sec.  28  upstream  to  the  barrier  falls 
in  NMPM.  T.6S.,  R.21W..  .SEl/4  Sec.  29. 

1.  Frieborn  Creek  for  approximately  1.8  km 
(1.1  mi),  extending  from  the  confluence  with 
Dry  Blue  Creek  in  NMPM,  T.7S..  R.21  W.. 
SWl/4  NWl/4  Sec.  5  upstream  to  the 
confluence  with  an  unnamed  tributary 
flowing  from  the  south  in  NMPM.  T.7S.. 
R.21W.,  NEl/4  SWl/4  Sec.  8. 

m.  Little  Blue  Creek  for  approximately  4.5 
km  (2.8  mi),  extending  from  the  confluence 
vrith  the  Blue  River  in  GSRM.  T.IS..  R.31E.. 
center  Sec.  upstream  to  the  mouth  of  a  box 
canyon  in  GSRM,  T.IN.,  R.31E.,  NEl/4 
SEl/4  Sec.  29. 
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Complex  7  (Upper  Gila  River) 


b.  East  Fork  Gila  River 
c.  Middle  F<^  Gila  River 


Catron  Co.,  NM 


Grant  Co.,  NM      d.  West  Fwk  Gila  River 


ffidalgo  Co.,  NM 


Complex  7.  Grant  and  Catron  Counties,  New 
Mexico 

a.  Gila  River  for  approximately  164.4  km 
(102.2  mi),  extending  from  the  confluence 
with  Moore  Canyon  in  NMPM,  T.18S., 
R.21W.,  SEl/4  SWl/4  Sec.  31  upstream  to  the 
confluence  of  the  East  and  West  Forks  of  the 
Gila  River  in  NMPM,  T.13S.,  T.13W..  center 
Sec.  8. 

b.  East  Fork  Gila  River  for  approximately 
42.1  fan  (26.1  mi),  extending  from  the 
cooTiueuce  with  the  West  Fork  Gila  River  in 


NMPM,  T.13S..  R.13W..  center  Sec  8 
upstream  to  the  confluence  of  Beaver  and 
Taylor  Creeks  in  NMPM,  T.llS.,  R.12W., 
NEl/4  Sec.  17. 

c.  Middle  Fork  Gila  River  for 
approximately  19.1  km  (11.8  mi),  extending 
from  the  confluence  with  the  West  Fork  Gila 
River  in  NMPM,  T.12S.,  R.14W.,  SWl/4  Sec. 
25  upstream  to  the  confluence  with  Brothers 
West  Canyon  in  NMPM,  T.llS.,  R.14W.. 
NEl/4  Sec.  33. 

d.  West  Fork  Gila  River  for  approximately 
12.4  km  (7.7  mi),  extending  from  the 


confluence  with  the  East  Fork  Gila  River  in 
NMPM,  T.13S  ,  R.13W.,  center  Sec  8 
upstream  to  the  confluence  with  EE  Canyon 
in  NMPM.  T.12S..  R.14W.,  east  boundary  of 
Sec.  21. 

Dated:  November  30, 1999. . 
Donald  J.  Bury. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  99-32019  Filed  12-7-99;  10:20  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFH  Part  761 
[OPPTS-86009F:  FRL-6064-7] 
RIN  2070-AD27 

Oi«  Auttiorization  for,  and  Distribution 
in  Commerce  of.  Non-liquid 
Polychlorinated  Biphenyls;  Notice  of 
Availability;  Partial  Raopening  of 
Comment  Period 

AGENCY;  Environmental  Protection 
.•\gency  (EPA). 

ACTION:  Proposed  rule;  notice  of  data 
availability;  partial  reopening  of 
comment  period. 

SUMMARY:  This  action  announces  the 
availability  of  data  that  were  submitted 
to  EPA  after  the  comment  period  closed 
for  the  December  6. 1994  proposal  on 
the  disposal  of  polychlorinated 
biphenyls  (PCBs).  This  action  also 
solicits  additional  information  on  the 
potential  risks  of  exposure  to  PCBs.  and 
the  use  and  concentration  of  PCBs 
found  in  certain  non-liquid  PC3 
(NLPCB)  applications.  In  the  proposal  of 
December  6.  1994,  EPA  solicited 
comment  on  a  provision  that  would 
authorize  the  use  of  certain  ^4LPCB 
appUcadons  (i.e..  proposed  $  761.30(q)). 


In  addition  to  authorizing  these  uses, 
the  proposed  provision  would  have 
required  compliance  with  several 
conditions  (e.g..  notirication.  marking, 
air  monitoring  and  standard  wipe  tests, 
remediation,  repair  and/or  removal, 
reporting  and  recordkeeping 
requirements).  EPA  is  particularly 
interested  in  data  regarding  the  PCB 
concentration  and  routels)  of  exposure 
to  PCBs  found  in  the  NLPCB 
applications  that  are  the  subject  of  this 
action  and  the  associated  risks  of 
exposure.  This  action  starts  a  120-day 
data  submission  period  which  will  be 
followed  by  an  additional  90-day 
period  for  public  comment  on  existing 
and  new  data  submissions.  Since  EPA 
may  rely  on  the  data  submissions  that 
are  generated  as  a  result  of  this  action 
to  develop  a  final  rule  to  authorize  the 
use  of  these  NLPCB  applications,  the 
Agency  is  providing  the  additional  90- 
day  comment  period  for  parties  who  are 
interested  in  reviewing  and  commenting 
on  any  of  the  existing  or  newly 
submitted  data. 

DATES:  Data  submissions  must  be 
received  by  EPA  on  or  before  April  10. 
2000.  Comments  must  be  received  by 
EPA  on  or  before  July  7.  2000. 
AOOflESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 


instructions  for  each  method  as 
provided  in  Unit  ID.  of  the 
•SUPPLEMENTARY  INFORMATION'' 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  number  OPPTS-66009F 
in  the  subject  line  on  the  first  page  of 
your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Christine 
Augustyniak.  Associate  Director, 
Environmental  Assistance  Division 
(Mail  Code  7408).  Office  of  PoUuUon 
Prevention  and  Toxics.  Rm.  E-543B. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460; 
telephone:  (202)  554-1404.  TDD:  (202) 
554-0551.  e-mail:  TSCA- 
Hotline@epa.gov. 

For  technJcal  information  contact 
Peggy  Reynolds.  Environmental 
Protection  Agency,  (Mail  Code  7404). 
401  M  St.,  SW.,  Washington,  DC  20460: 
telephone:  (202)  260-3965.  fax:  (202) 
260-1724.  e-mail: 
reynolds.peggy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this 
supplemental  action  if  you  own.  use. 
process  or  distribute  PCBs  in  commerce. 
Affected  categories  and  entities  include: 


Categofy 

Examples  of  Affected  Entities 

Industry 

Electroindustiy  manufacturers,  end-users  of  electricity  and  general 
conlractois 

Utilities  and  rural  etectric  cooperatives 

Elecinc  power  and  iighl  companies 

Individuals,  Federal,  State,  and  Municipal  Governments 

Individuals  and  agencies  wtiich  own,  use,  process  and  distribute 
PCBs  in  commerce 

This  table  is  not  exhaustive,  but  lists  the 
types  of  entities  that  could  potentially 
be  affected  by  this  action.  Other  types  of 
entities  may  also  be  interested  in  this 
action.  To  determine  whether  your 
entity  is  affected  by  this  action, 
carehilly  examine  the  applicability 
criteria  in  Title  40  of  the  Code  of 
Federal  RegvUations  (CFR),  part  761.  If 
you  have  any  questious  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  you  should  consult  the 
applicable  regulations,  or  the  technical 
contact  listed  in  "FOR  FURTHER 
INFORMATION  CONTACT"  for  the 
referenced  final  rule. 


n.  How  Can  I  Get  Additional 
Information.  Copies  of  this  Document, 
and  Support  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  on 
the  Internet  from  the  EPA  Home  Page  at 
http://www.epa.gov.  An  electronic  copy 
of  this  document  can  be  found  under 
the  "Federal  Register-Enviroimiental 
Documents"  listing  and  the  date  of  the 
publication  of  this  document  in  the 
Federal  Register  (http://www.epa.gov/ 
fedrgstr/EPA-TOX/1999/). 

2.  /n  person.  The  official  record  for 
this  action,  including  the  public 
version,  has  been  established  under 
docket  control  number  OPPTS-66009F. 
The  official  record  also  includes  all 
material  and  submissions  filed  under 
docket  control  number  OPPTS-66009C. 


the  record  for  the  referenced  final  rtile. 
The  public  version  of  the  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
confidential  business  information  (CBl). 
is  available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
Northeast  Mall  Rm.  NE-B607.  401  M 
St..  SW..  Washington,  DC.  The  Center  is 
open  fi-om  noon  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

m.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
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imperative  that  you  identify  docket 
control  number  OPPTS-66009F  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT).  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460. 

2.  In  person  or  by  cotirier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  the  East  Tower 
Rm.  G-099,  Waterside  MaU.  401  M  St.. 
SW..  Washington.  DC.  The  DCO  is  open 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  202- 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncicSepa.gov."  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  will  also  be 
accepted  on  standard  computer  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  bo  identified  by  the  docket  control 
number  OPPTS-66009F.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depositon,'  Libraries. 

IV.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

V.  What  Does  this  Action  Do? 

This  action  announces  the  availability 
of  data  that  were  submitted  to  EPA  after 
the  comment  period  closed  for  the 


December  6.  1994  proposed  rule  (59  FR 
62788)  (FRl^-4167-1).  These  daU.  as 
described  below,  are  available  for 
review  and  comment.  This  action  also 
solicits  additional  information  and 
comment  on  the  potential  risks  of 
exposure  to  PCBs.  and  the  use  and 
concentration  of  PCBs  found  in  the  non- 
liquid  PCB  (NLPCB)  applications  that 
are  the  subject  of  this  action  EPA 
proposed  to  amend  its  rules  under  the 
Toxic  Substances  Control  Act  (TSCA)  to 
authorize  the  use  of  fJLPCBs  and  their 
distribution  in  commerce,  and  to 
impose  related  information  collection 
requirements.  These  issues  had  also 
been  discussed  in  the  Advanced  Notice 
of  Proposed  Rulemilcing  ( ANPR)  of  June 
10,  1991  (56  FR  26740). 

In  advocating  the  removal  of  the 
conditions  that  were  included  in  the 
December  6, 1994  proposal  (e.g., 
notification,  marking,  air  monitoring 
and  standard  wipe  tests,  remediation, 
repair  and/or  removal,  reporting  and 
recordkeeping  requirements),  some 
commenters  submitted  supplemental 
data  that  they  claim  showed  that  these 
NLPCB  uses  "do  not  pose  a  risk  above 
acceptable  measures."  However,  EPA 
did  not  include  this  use  authorization  in 
the  final  rule  which  was  published  on 
June  29,  1998  (63  FR  35384)  (FRL- 
5726-1)  because  insufficient  data  were 
available  to  enable  the  Agency  to  make 
the  no  unreasonable  risk  finding  for 
many  of  the  NLPCB  uses.  These  data 
submissions,  as  well  as  an  assessment  of 
those  data  are  available  for  inspection 
(see  the  listing  of  reference  documents 
at  Unit  VIII.  of  this  action)  in  the  TSCA 
Public  Docket  Office.  In  the  absence  of 
data  which  could  be  used  to  determine 
whether  a  correlation  exists  between 
PCB  bulk  sample  results  and  PCB 
surface  contamination,  several 
conservative  assumptions  were  used  in 
the  draft  risk  document  (see  Ref  23 
"Revised  Draft,  Assessment  of  Risks 
Associated  vrith  Proposed  PCB  Use 
Authorizations").  The  Agency  solicits 
public  comment  on  these  materials,  and 
in  particular,  would  appreciate 
comments,  which  are  supported  by  data, 
regarding  the  draft  risk  analysis. 

VI.  What  Non-liquid  PCB  Uses  Are  of 
Interest  to  EPA? 

hi  die  ANPR  (June  10. 1991).  EPA 
solicited  information  on  unauthorized 
uses  of  NLPCBs  in  existing  applications, 
and  in  the  NPRM  of  December  6.  1994 
(59  FR  62788).  EPA  solicited  comments 
regarding  a  provision  which  would 
authorize  the  use  of  these  NLPCBs. 
Items  not  authorized  by  the  regulations 
but  currently  in  use  and  identified  as 
containing  PCBs  include,  but  are  not 
limited  to,  some  wool  felt  insulating 


materials,  plastics,  paint  formulations, 
small  rubber  parts,  adhesive  tape, 
insulating  materials  used  in  electrical 
cabling,  fluorescent  light  ballast  potting 
materials,  gaskets  in  heating,  ventilation 
and  air  conditioning  and  other  duct 
systems,  caulking,  coatings  for  ceiling 
tiles,  flooring  and  floor  wax/sealants, 
roofing  and  siding  materials,  adhesives. 
waterproofing  compounds,  anti-fouling 
compounds,  fire  retardant  coatings, 
coal-tar  enamel  coatings  for  steel  water 
pipe  and  underground  storage  tanks 
(i.e.,  American  Water  Works  Association 
(AWWA)  Standard  C203  coal  tar 
enamel),  and  any  number  of  other 
chemical  uses  such  as  additives  and 
plasticizers.  The  PCB  contamination  in 
these  various  products  was  reported  to 
■  range  from  <1  to  688,498  parts  par 
million  (ppm).  EPA  is  interested  in  data 
for  those  NLPCBs  that  do  not  satisf>-  the 
criteria  for  excluded  PCB  products, 
recycled  PCBs,  or  inadvertently 
generated  PCBs  (i.e.,  generally  historic 
uses  of  PCBs  at  concentrations  of  <S0 
ppm  PCB)  which  are  authorized  by  the 
current  regulations.  (For  a  detailed 
discussion,  see  40  CFR  761.3  for  the 
definitions  of  "excluded  PCB  products" 
and  "recycled  PC3e."  Also  see  the 
definition  for  "excluded  manufacturing 
processes"  at  40  CFR  761.3,  the 
regulatory  requirements  for  eitcluded 
manufacturing  processes  at  40  CFR 
761.185  and  761.187,  and  the 
requirements  for  inadvertently 
generated  PCBs  at  40  CFR  761.193.) 

A  brief  description  of  the  non-liquid 
PCB  uses  which  have  been  reported  to 
EPA  follows.  Limited  information 
regarding  many  of  these  products  is 
contained  in  the  NPRM  (see  59  FR 
"62809-62811,  December  6, 1994),  as 
well  as  the  comments  and  data  that 
were  submitted  to  EPA  in  response  to 
the  ANPR  and  NPRM  (OPPTS-66009/ 
66009A)  and  are  summarized  below- 
The  following  descriptions  also  reflect 
information  gained  by  EPA  over  the 
course  of  implementing  the  PCB 
program.  Additional  non-liquid  PCB 
products,  when  discovered,  may  also  be 
covered  by  this  use  authorization. 
Therefore,  information  concerning 
unauthorized  NLPCB  uses  which  have 
not  been  identified  above  are  also  of 
interest  and  may  be  submitted  to  the 
Agency. 

•  Insulation  (e.g.,  wool  felt,  foam 
rubber  and  fiberglass}  and  sound- 
dampening  materials.  These  materials 
have  been  found  to  contain  PCBs  at 
concentretions  which  exceed  50  ppm. 
Wool  felt  and  foam  rubber  insulation,  as 
well  as  sound-dampening  materials 
have  been  discovered  in  naval  vessels 
and  may  include  ships  of  all  types,  as 
well  as  nuclear  submarine  reactor 
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compartments.  PCB  coDcentrations  were 
reported  to  range  from  <1  ppra  to  a  high 
of  688.498  ppm  (Ref  15).  Fiberglass 
insulation  containing  PCBs  has  been 
found  in  federally  owned  buildings  at 
various  concentrations.  Bulk  PCB 
concentrations  were  reported  to  range 
between  <1  to  39,158  ppm,  and  surface 
contamination  was  reported  to  range 
between  7.5  to  188  micrograms  per  100 
square  centimeters.  All  air  samples  were 
reported  by  the  submitter  as  being 
below  the  analytical  detection  limit 
which  was  generally  reported  as  0.97 
micrograms  per  cubic  meter  (Ref.  3). 
The  use  of  PCB-contaminated  fiberglass 
insulation  may  be  widespread 
throughout  the  United  States. 

•  Plastics.  smaU  foam  rubber  and 
rubber  parts,  adhesive  tape,  and 
insulating  materials  used  in  electrical 
cabling.  PCBs  may  be  in  many  of  the 
components  of  electric  cable  at 
concentrations  ranging  from  <1  ppm 
PCBs  to  280,000  ppm  PCBs  (Refs.  15 
and  16).  In  addition  to  electrical 
applications,  these  components  may  be 
in  widespread  use  in  marine  and 
industrial  applications.  It  is  not  clear 
whether  PCB-containing  cables  would 
be  found  in  residential  settings. 

•  Paint  fonnuiations.  During  the 
1950-1960  time  frame.  PCBs  were 
added  to  paint  formulations  as  drying 
oils  (resins)  and  plasticizers  or  softening 
agents  (liquids)  in  concentrations  that 
range  from  10-12%  PCBs  (100.000- 
120,000  ppm)  to  20-30%  PCBs 
(200,000-300,000  ppm).  Concrete 
surfaces  and  equipment,  as  well  as 
marine  or  waterproofing  applications, 
used  at  Federal  installations  and  in  the 
manufacturing  and  industrial  sectors 
may  have  painted  surfaces 
contaminated  with  PCBs.  Data  provided 
to  EPA  indicate  that  PCBs  have  been 
found  in  dried  paint  at  concentrations 
that  range  from  <1  ppm  to  97,000  ppm 
(Refs.  9  and  13). 

•  Fluorescent  light  ballast  potting 
materials.  Older  fluorescent  lamps  (i.e., 
manufactured  prior  tu  1978)  may 
contain  a  small  PCB  Cipadtor  with 


100%  PCBs  (i.e..  1,000,000  ppm)  and/or 
petroleum-asphalt  insulating  material 
contaminated  with  PCBs  (Ref  6). 

•  Gaskets  in  heating,  ventilation  and 
air  conditioning  (HVAC)  and  other  duct 
systems.  It  is  not  known  whether  this 
particular  PCB  application  represents  a 
widespread  use.  f'CBs  were  discovered 
in  older  government  buildings  at 
concentrations  of  18,900  ppm  (Ref.  16); 
however,  given  the  generic  nature  of  the 
specifications  for  this  material,  these 
gaskets  also  may  have  been  installed  in 
commercial  and  industrial  buildings. 
Additionally,  ventilation  system  gasket 
materials  made  from  prrx-essed  cork  that 
have  been  contaminated  with  PCBs  at 
concentrations  up  to  6.400  ppm  PCB 
have  been  found  on  naval  vessels  (Ref. 
15). 

•  Coatings  for  ceiling  tiles.  Ceiling 
tiles  contaminated  with  PCBs  have  been 
found  at  educational  institutions  with 
surface  level  PCB  concentrations  at  a 
maximum  of  53  ppm.  However,  the 
availability  and  dissemination  in  the 
marketplace  of  this  material  is  not 
known. 

•  Flooring  and  floor  wax/sealants.  A 
commenter  indicated  that  these 
materials  have  been  found  to  contain 
PCBs;  however,  little  else  is  known 
about  specific  PCB  concentrations, 
application(s)  or  its  availability  <uid 
dissemination  in  the  marketplace  (Ref. 
2). 

•  Roofing  and  siding  materials.  This 
material  was  manufactured  and 
marketed  worldwide  as  Robertson 
Protected  Metal  (RPM)  and  Galbestos  to 
airlines,  railroads,  chemical  plants,  steel 
mills,  mines,  industrial/manufacturing 
facilities,  and  military  facilities.  PCB 
concentrations  have  been  found  to  range 
fi^m  <2  ppm  to  30,000  ppm  (59  FR 
62809). 

•  Caulking  and  grout.  Very  little  is 
known  about  contaminated  caulking 
and  grout,  their  specific  applic;ations 
and  dissemination  in  the  marketplace. 
Samples  of  caulking  that  have  been 
contaminated  with  PCBs  have  been 
foimd  in  a  setting  previously  used  as  a 


school  at  a  maximum  concentration  of 
310.000  ppm  PCBs  (Ref.  12).  Ukewise, 
grout  has  been  found  in  the  joints  and 
cracks  of  a  water  reservoir  at  2,700  ppm 
PCB  and  on  marine  vessels  at 
concentrations  which  range  from  <1  to 
9,100  ppm  PCB  (Ref.  15)  in  the  mess 
room  and  other  onboard  locations. 

•  Waterproofing  compounds,  anti- 
fouling  compounds,  and  fire  ivtardant 
coatings.  These  non-liquid  uses  of  PCBs 
have  been  foimd  in  military,  marine  and 
other  applications;  PCB  concentrations 
have  been  found  as  high  as  59,000  ppm 
PCB. 

•  Coal-tar  enamel  coatings  for  steel 
water  pipe  and  underground  storage 
tanks  lie.,  A  WWA  C203  coal  tar 
enamel).  This  coating  was  previously 
approved  for  use  by  EPA  pursuant  to  the 
Safe  Drinking  Water  Act  and  has  been 
used  in  some  older  Army,  municipal 
and  other  water  supply  systems.  The 
PCB  concentration  in  this  enamel  may 
range  from  non-detect  to  1,264  ppm 
(Refs.  11  and  26).  EPA  withdrew  and 
thereby  invalidated  its  list  of  acceptable 
drinking  water  products  on  April  7, 
1990,  and  since  that  time,  individual 
States  have  had  the  authority  to  regulate 
the  sale  and/or  use  of  specific  products. 
The  Agency  has  never  used  its  authority 
under  TSCA  to  control  the  use  of  this 
indirect  additive  to  a  drinking  water 
system. 

VII.  What  Data  Are  Currently  Available 
to  EPA? 

The  following  table  provides 
information  on  the  maximum  PCB 
concentrations  found  in  sample  data 
that  have  been  submitted  to  EPA.  A 
review  of  this  table,  along  with  the 
criteria  discussions  that  follow,  will 
give  you  some  indication  of  the  NLPCBs 
that  EPA  could  possibly  authorize  under 
the  TSCA  PCB  regulations  and  the  data 
that  woiUd  be  useful  in  order  to  evaluate 
the  risks  of  exposure  to  PCBs  associated 
with  specific  NLPCB  uses.  Unit  VI.  of 
this  action  provides  additional  guidance 
on  the  type  of  data  that  EPA  needs  to 
finalize  a  NLPCB  use  authorization. 
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Table  1 . — Maximum  PCB  Concentrations  From  Sample  Data 


Maiefial 

Bulk  Sample  (m^g  or  ppm) 

Smnda,dW,pe^Sampte(Mg/100    ]            a.  Sampte  (MS^cm-^) 

Adhesive  tape 

1,400 

No  data  available 

No  data  available 

AntMouling  compounds 

No  data  avaHaMe 

No  data  available 

No  data  available 

Caulking 

310.000 

No  data  available                         j  No  data  available 

Ceirmg  tiles 

53 

1.3 

No  data  availatale 

Table  1.— Maximum  PCB  Concentrations  From  Sample  Data— Continued 

Material 

Bulk  Sample  (mg/ltg  or  ppm) 

Standard  Wipe  Sample  (iig/100 
cm-) 

Air  Sample  ((ig/cm') 

Clotti/paper  Insulating  material 

12.000 

No  data  available 

No  data  available 

Coal-tar  enamel  coatings 

1,264 

No  data  available 

No  data  available 

Dried  paint 

63.300' 
97.000^ 

2,560' 
402 

No  data  available 
No  data  available 

Fiberglass  insulation) 

39,158 

188 

<0.97 

Fire  retardam  coatlrigs 

No  data  available 

No  data  available 

No  data  available 

Flooring  and  floor  wax/sealant 

No  data  available 

No  data  available 

No  data  avaHable 

Ruorescent  light  ballast  potting 
material 

No  data  available 

No  data  available 

Foam  mbber  Insulatior 

13,100 

No  data  available 

No  data  available 

Foam  mbber  parts 

1,092 

No  data  available 

No  data  available 

Grout 

9,100 

No  data  available 

No  data  avait^ile 

Insulating  materials  In  electnc 
cable 

280.000 

No  data  available 

No  data  available 

Plastics/plasticizers 

13,000 

30« 

No  data  available 

Processed  cork  ventilation  system 
gasket  material 

6,400 

No  data  available 

No  data  available 

Roofing/siding  material 

22,000 

No  data  available 

No  data  available 

Rubber  pans 

84,000 

No  data  available 

No  data  available 

Sound-dampening  material 

No  data  availabis 

No  data  available 

No  data  available 

Thermal  Insulatkxi 

73,000 

No  data  available 

No  data  available 

Waterproofing  compounds 

No  data  available 

No  data  available 

No  data  available 

Wool  felt  gaskets                             ,  688.498 

No  data  available                         |  No  data  available 

'  Non-degraded  gray  chtorinaled  mbber-based  paint.  Federal  spedficatior  TT-P-912;  PCBs  added  presumably  to  provoht  brittleness 
•  Semi-gloss  paint;  white  and  light  blue,  Amercoat  33HB  with  red  Amercoal  86  primer. 
'  Athough  sampling  results  lor  this  material  are  available  from  the  docket  these  data  were  not  available  at  the  time  Itie  i*att  nsk  analysis  was 
completed.  ' 

'Surt 


urfaca  PCB  concentratkm  taken  from  wipe  samples  of  plastic  cable. 


EPA 's  criteria  for  authorizing  a 
NLPCB  use.  EPA  will  apply  certain 
criteria  to  test  data  results  when 
determining  whether  a  material  that  is 
suspected  of  containing  PCBs  shotdd  be 
authorized  for  use.  For  instance,  EPA 
has  received  some  data  that  would  not 
satisfy  the  criteria  stated  below.  These 
data  showed  positive  wipe  sample 
results  from  contamination  of  the 
surface  by  PCBs.  However,  the  bulk 
sample  did  not  contain  PCBs.  This  type 
of  information  is  not  useful  for 
authorizing  a  NLPCB  application.  EPA 
believes  these  results  indicate 
contamination  due  to  a  PCB  spill  rather 


than  contamination  associated  with  the 
manufacture  of  a  product  containing 
PCBs.  EPA  will  not  authorize  the  use  of 
spilled  PCBs.  If  you  own  items  that  have 
been  contaminated  as  a  result  of  a  spill, 
you  should  either  decontaminate  or 
dispose  of  the  item(s).  The  objective  of 
the  use  authorization  is  to  allow  the 
continued  use  of  those  PCB-containing 
materials  that  do  not  pose  an 
unreasonable  risk.  The  use  of  these 
materials  is  currently  unauthorized. 
Since  some  items  currently  being 
considered  for  the  NLPCB  use 
authorization  may  he  contaminated  with 
PCBs  due  to  their  proximity  to  PCB 


liquids,  as  opposed  to  being  a  PCB 
containing  item,  EPA  intends  to  use  the 
following  criteria  for  determining 
whether  materials  suspected  of 
containing  PCBs  should  actually  be 
considered  for  the  NLPCB  use 
authorization. 

•  If  the  bulk  sample  contains  PCBs. 
but  the  wipe  sample  does  not  contain 
detectable  levels  of  PCBs,  then  the  PCBs 
have  not  significantly  migrated  from  the 
material  onto  the  surface.  If  there  are  no 
PCBs  present  on  the  surface,  then  it  is 
assumed  that  no  significant  releases  of 
PCBs  to  air  are  occurring.  Therefore,  air 
sampling  would  not  be  necessary  In 
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this  situation,  there  would  most  likely 
be  a  low  risk  of  exposure  to  PCBs,  since 
PCBs  are  being  released  from  the 
materia]  at  a  low  or  non-existent  rate. 
EPA  could  most  likely  authorize  this 
use  without  some  or  all  of  the 
conditions  listed  in  the  proposal  (see  59 
iTi  62857). 

•  If  the  bulk  sample  contains  PCBs 
that  are  migrating  out  onto  the  surface, 
then  the  wipe  sample  will  be  expected 
to  contain  PCBs.  Likewise,  if  the  PCBs 
are  being  released  from  the  surface  into 


the  air,  then  the  air  sample  will  be 
expected  to  contain  PCBs.  Note  that  the 
air  sample  will  most  likely  contain  PCBs 
at  more  dilute  concentrations  than  those 
in  the  surface  levels.  EPA  may  or  may 
not  authorize  this  use.  depending  on  the 
risk  of  exposure  to  PCBs. 

•  If  neither  the  bulk  nor  the  wipe 
sample  contains  PCBs.  but  the  air 
sample  does  contain  PCBs.  then  the 
PCBs  are  most  likely  from  a  source  other 
than  the  material  being  tested.  EPA 


cannot  use  these  data  to  support  a  uae 
authorization. 

•  If  there  are  no  PCBs  in  the  bulk 
sample,  but  the  wipe  sample  contains 
PCBs.  then  the  PCBs  are  most  likely 
from  a  spill  rather  than  from  the 
material  being  tested.  EPA  cannot  use 
these  data  to  support  a  use 
authorization. 

The  following  chart  provides  a 
summary  of  the  criteria  that  EPA  will 
use  to  authorize  the  use  of  certain  non- 
liquid  PCBs. 


Table  2.— Criteria  for  Authorizing  the  Use  of  NLPCBs 


Bulk  Sample 

Wipe  Sample 

Air  Sample 

PossitXe  Result 

Contains  PCBs 

- 

No  PCBs 

No  PCBs  or  data  are  not  avail- 
able 

PCBs  not  being  released;  pos- 
sible authonzation  for  use 

Contains  PCBs 

Contains  PCBs 

Contains  PCBs 

PCBs  are  being  released  from 
ttw  material:  use  aultiorizalion 
depends  on  risk  levels 

No  PCBs 

No  PCBs 

Contains  PCBs 

PCB  contamination  Irom  another 
source 

No  PCBs 

Contains  PCBs 

May  or  may  iwi  contain  PCBs 

PCBs  due  to  a  spill 

In  addition  to  the  risk  of  developing 
cancer,  PCBs  also  have  significant  non- 
carcinogenic  effects,  including 
neurotoxicity,  reproductive  and 
developmental  toxicity,  immune  system 
suppression,  liver  damage,  skin 
irritation,  and  endocrine  disruption. 
These  toxic  effects  should  also  be 
considered  when  assessing  risk  (Ref 
27).  Therefore,  in  addition  to  evaluating 
the  cancer  risks  associated  with  these 
NLPCB  uses,  the  Agency  intends  to 
consider  the  potential  non-cancer 
effects.  It  should  be  noted,  however,  that 
the  Agency  is  currently  conducting  a 
reassessment  of  the  non-carcinogenic 
effects  of  PCBs  in  order  to  determine 
whether  the  reference  dose  (RID)  factors 
for  PCBs  currently  in  the  Agency's 
Integrated  Risk  hiformation  System 
(IRIS)  can  be  updated.  It  is  possible, 
therefore,  that  the  current  RfDs  may  not 
be  retained  Therefore,  detection  limits 
that  are  estimated  using  the  current 
RfDs  may  not  be  low  enough  after  the 
Agency's  te-evalualion  is  complete. 
Thus,  achieving  the  lowest  possible 
detection  limits  is  the  recommended 
course  of  action  in  order  to  avoid 
reanalyzing  samples  if  these  RfDs  are 
lowered. 

Vm.  What  Data  Does  EPA  Need? 

EPA  received  some  very  useful  data, 
but  much  of  these  data  do  not  address 
the  Agency's  objective  of  assessing  the 
risk  of  exposure  due  to  the  use  of  PCBs 
in  a  particular  product.  For  example, 
wipe  samples  from  the  wall  of  a  ship's 


engine  room  or  air  samples  &t>m  living 
quarters  cannot  be  used  to  evaluate  the 
risk  from  air  handling  system  gaskets 
when  other  potential  sources  of  PCBs 
may  be  present  on  the  ship  or  when  no 
gaskets  containing  PCBs  are  present  in 
the  ship's  handling  system.  It  would  be 
useful  to  have  both  surface  results  and 
bulk  sampling  results  so  that  possible 
relationship.s  between  bulk  and  surface 
concentrations  could  be  better  defined. 
EPA  also  needs  a  better  understanding 
of  the  individual  sampling  results 
including  summary  statistics  such  as 
range,  median  mean,  standard 
deviation,  and  geometric  mean  in  order 
to  better  determine  if  the  results  are 
representative  of  the  sample  population. 
Likewise,  it  is  necessary  to  know  the 
population  characteristics  with  respect 
to  PCB  concentration,  number  of  data 
points  collected  within  a  population, 
and  how  those  data  points  represent  the 
overall  popiUation  of  the  items  in  use. 

EPA  would  like  to  use  the  data  to 
assess  exposure  via  dermal  contact  and 
inhalation  for  roost  materials,  as  well  as 
via  incidental  ingestion,  as  appropriate 
(e.g..  paint  chips).  Suriace  samples  are 
preferable  for  estimating  dermal 
exposures  because  they  reflect  the  PCB 
concentrations  that  individuals  actually 
contact.  EPA  has  data  on  a  limited 
number  of  uses  for  which  there  are  both 
bulk  PCB  concentrations  and  surface 
concentrations  for  the  same  material. 
Therefoie.  information  on  both  bulk 
sample  concentrations  and  wipe  sample 
concenbations  would  be  useful  for 


defining  the  relationship  between  bulk 
and  suriace  samples  for  use  in  dermal 
exposure  assessments.  Bulk  sample  data 
are  also  needed  to  assess  incidental 
ingestion  for  some  materials.  EPA  has 
no  data  on  the  volatilization  or 
entrainment  of  PCBs  from  individual 
uses.  This  information  would  greatly 
facilitate  the  estimation  of  inhalation 
risk.  Preliminary  estimates  were  based 
on  theoretical  calculations,  often 
employing  very  conservative 
approaches  (Refs.  23  and  24).  Also,  the 
data  EPA  is  currently  using  to  assess 
dermal  and  inhalation  risk  for  most  uses 
is  relatively  old.  Newer  data  would  be 
useful  in  providing  updated  estimates. 

As  suggested  earlier,  EPA  is  interested 
in  being  able  to  detect  cancer  risks  at  or 
below  1  X  lO*"  and  non-carcinogenic 
hazards  at  or  below  a  hazard  index  of 
1 .  Because  traditional  sampling 
techniques  may  not  have  sufficiently 
low  practical  limits  of  quantitation 
(PQL)  for  EPA  to  determine  that  these 
NLPCB  uses  do  not  pose  imreasonable 
risks,  the  approach  to  sampling  may 
require  much  larger  suriace  areas,  much 
larger  air  volumes,  or  much  more- 
sensitive  chemical  analysis  procedures 
than  previously  used.  Consideration 
should  also  be  given  to  achieving  the 
lowest  possible  detection  limits  because 
of  potential  changes  to  the  current  RfDs. 

Prior  to  finalizing  a  rule  that  would 
authorize  the  conditional  use  of  these 
materials,  the  Agency  is  soliciting 
public  review  of  and  comment  on  the 
data  that  were  submitted  subsequent  to 
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the  official  comment  period  for  the 
December  6.  1994  NPRM.  Data 
supporting  a  non-conditional  u.se 
authorization  for  NLPCBs  (i.e.,  a 
provision  which  would  eliminate  or 
minimize  notification,  marking,  air 
monitoring  and  standard  wipe  test, 
remediation,  repair  and/or  removal, 
reporting  and  recordkeeping 
requirements)  may  be  submitted  for  the 
use  of  PCBs  in  any  of  the  various 
applications  identified  above.  A  listing 
of  the  data  elements  that  are  required  for 
this  analysis  is  provided  below.  Please 
note  that  due  to  the  uncertainty 
associated  with  updating  the  reference 
dose  (RfD)  for  PCBs.  the  following 
discussions  focus  solely  on  the  risk  of 
developing  cancer.  In  the  absence  of  an 
updated  RfD.  the  Agency  is  inclined  to 
continue  to  use  conservative  risk 
assumptions  for  issues  associated  with 
the  use  of  PCBs. 

1.  Wipe  sample  data  for  each  of  the 
products  (or  classes  of  products,  i.e., 
paint)  for  which  use  would  be 
authorized.  Data  should  be  collected 
from  products  that  are  known  to  contain 
PCBs  (i.e..  based  on  bulk  sample  results 
or  from  historic  knowledge).  Also,  the 
detection  limits  for  these  materials 
should  be  sufficiently  low  to  ensure  that 
the  cancer  risks  and  non-carcinogenic 
hazards  can  be  calculated  down  to  less 
than  1  X  10-*  and  below  1.  respectively 
(note  that  the  current  RfDs  for  PCBs  are 
likely  to  change),  in  order  for  the 
NLPCB  use  to  be  authorized.  EPA 
recommends  using  the  lowest 
achievable  detection  limit  possible. 

2.  Transfer  data.  Information  on  the 
transfer  of  PCBs  to  human  skin  from  the 
non-liquid  PCBs  listed  in  Table  1  of 
UnitV. 

3.  Air  monitoring  data  for  each  of  the 
products  (or  classes  of  products,  i.e., 
paint)  for  which  use  would  be 
authorized.  Data  should  be  collected 
from  products  that  are  known  to  contain 
PCBs  (i.e..  based  on  bulk  sample  results 
or  from  historic  knowledge).  Also,  the 
detection  limits  for  these  materials 
should  be  sufficiently  low  to  ensure  that 
the  cancer  risks  and  non-carcinogenic 
hazards  can  be  calculated  down  to  less 
than  1  X  IQ-*  and  below  1,  respectively. 
EPA  recommends  using  the  lowest 
achievable  detection  limit  possible. 

Each  product  (or  class  of  products, 
i.e..  paint)  sampled  must  contain  high 
enough  concentrations  of  PCBs  in  their 
bulk  sample  to  be  representative  of  the 
highest  concentrations  of  PCBs  in  the 
product  (or  class  of  products,  i.e..  paint). 
For  example,  commenters  provided 
information  that  paint  formulations 
with  10-12%  PCBs  were  recommended 
in  the  commercial  formulation  manuals. 
Therefore.  EPA  is  especially  interested 


in  wipe  sample  and  air  monitoring  data 
for  products  such  as  paints  with  bulk 
sample  levels  of  10-12%  PCBs.  In 
addition  to  the  collected  data.  EPA 
requests  the  sampling  plan  that  was 
used  in  collecting  the  data  and  a 
description  of  the  quality  assurance/ 
quality  control  procedures  that  were 
applied  to  the  data  set. 

m  order  to  facilitate  EPA's  review  of 
the  data  (i.e.,  bulk,  standard  wipe,  and 
air  sample  results)  on  NLPCB  containing 
materials,  you  should  consider  the 
following  in  order  to  judge  the  adequacy 
of  your  data  submissions; 

•  Are  the  bulk  and  wipe  samples  of 
specific  materials  (i.e..  uses)  rather  than 
of  areas  (e.g..  engine  room,  mess  deck/ 
galley,  berthing,  pilot  house,  etc.)? 

•  Do  you  have  corresponding  samples 
(i.e.,  both  bulk  and  wipe  samples)  for 
the  specific  materials? 

•  Did  you  collect  air  samples  using 
procedures  for  chamber  testing  in  order 
to  differentiate  PCBs  that  offgas  from 
specific  materials  rather  than  from  PCBs 
t^t  are  in  ambient  air? 

EPA  recommends  using  the  lowest 
achievable  detection  limit  possible  so 
that  cancer  risks  of  1  x  lO*  or  non- 
cancer  hazards  of  1  may  be  detected. 
The  detection  limits  at  these  risk  levels 
may  be  estimated  using  cancer  slope 
factors  or  reference  doses  for  PCBs 
developed  by  EPA.  The  lower  of  the 
detection  limits  based  on  either  cancer 
or  non-cancer  endpoints  should  be  used 
to  ensure  that  both  types  of  eHects  could 
be  detected. 

[f  conunenters  and/or  data  submitters 
would  like  to  submit  comments  or  data 
anonymously.  EPA  will  accept 
anonymous  comments  and  data 
submissions  (e.g..  via  a  third  party). 
However,  it  is  important  that  EPA  be 
able  to  contact  someone  should 
questiotis  arise  concerning  the 
collection  methodology,  analytical 
pnx»dur8s  or  other  technical  issues, 
even  if  through  a  third  party. 

DC.  List  of  Reference  Documents 

The  following  docimients  are 
available  in  the  combined  docket  for 
OPPTS-66009  (OPPTS-66009A. 
OPPTS-660a9B  and  OPPTS-66009C). 
Documents  identified  with  an  asterisk 
were  submitted  to  EPA  after  the  official 
comment  period  for  the  proposed  rule 
had  closed.  Since  these  data  will  be 
used  in  the  Agency's  decision  making 
process,  this  listing  is  intended  to 
ensure  ample  opportunity  for  public 
review  and  comment  on  pertinent 
documents. 

1  ■  Aluminum  Company  of  America. 
Comments  from  Cormie  Glover  Ritzert 
to  the  TSCA  Nonconfidential 
Information  Center.  USEPA.  Subject: 


Conmtents  on  Proposed  Amendments  to 
the  TSCA  PCB  Regulations  (59  FK 
62788)  -  OPPS|sicl-6600»A:  FRL-4167- 
1  (May  3. 1995)  (see  Cl-239.  Table  3). 

2.  Consiuners  Power.  Comments  from 
WiUiam  L.  Beckman  to  the  TSCA 
Nonconfidential  Information  Center. 
USEPA.  Subject:  Document  Control 
Number  OPPTS-66009A:  FRL-4167-1, 
U.S.  Enviroimiental  Protection  Agency. 
December  6, 1994,  Proposed 
Amendment  to  40  CFR  Part  761, 
Disposal  of  Polychlorinated  Biphenyk 
(PCBs)  (May  4, 1995)  (see  Cl-179). 

3.  Genetul  Services  Administration. 
Letter  from  David  Spannbauer  to  Barry         \ 
Breen.  Federal  Facilities  Enforcement. 
USEPA.  Subject;  PCBs  in  Fiberglass 
Insulation  in  Federally  Owned 
Buildings  (1994)  With  Enclosures  (see 
B3-032)." 

4.  General  Services  Administration. 
Letter  from  Casey  Jones  to  Robert 
Harding.  Section  C^ef,  Toxic  Substance 
Branch.  USEPA.  Subject:  PCB 
Contamination  at  the  Wallace  F.  Beimett 
Federal  Building  (date  not  discernible) 
With  Enclosure  (see  B3-a33).* 

5.  General  Services  Administration. 
Letter  fit>m  Casey  Jones  to  Kim  Le. 
USEPA.  Subject:  Update  on  PCB 
Contaminated  Insulation  at  the  Wallace 
F.  Beimett  Federal  Building  (February  2. 
1994)  With  Enclosure  (see  B3-034).* 

6.  Kominsky.  John,  NIOSH  et  al. 
"Polychlorinated  Biphenyl 
Contamination  Restdting  from 
Fluorescent  Light  Ballast  Burnout 
(Draft)."  (April  14. 1986)  (see  C3-010). 

7.  Larcom.  B.J.;  Cline.  J.M.:  Merrill. 
E.A.:  Jedertwrg,  W.W.;  StiU,  W.R.  "Risk 
Assessment  of  Polychlorinated 
Biphenyls  Chi-boaid  Navy  Ships  "  A 
report  prepared  for  the  U.S.  Navy.  AL/ 
OE-TR-1996-0153.  WRAIR-TR-NMRl-96- 
72  (1996)  (see  C3-001).* 

8.  Parsons  Engin^xing  Science,  Inc. 
"Risk  Review  Paper.  Evaluation  of 
Existing  Data  for  PCBs  in  Non-liquid 
Material  (NLPCBs)."  A  report  prepared 
for  Environmental  Management 
Directorate.  Robins  Air  Force  Base.  GA 
and  Air  Force  Material  Command  Under 
USAF  Contract  No.  F41624-94-D-8136. 
Delivery  Order  No.  0069  (1997)  (see  Ca- 
002).' 

9.  Ropes  Gray.  Letter  from  Mark  A. 
Greenwood  to  Mr.  John  H.  Smith, 
USEPA.  Subject:  Response  to  Data 
Request  on  PCBs  in  Paint  (July  21 .  1998) 
(seeC3-017).* 

10.  Ross,  M.:  Mangum.  S.:  Adema.  C. 
"Sampling  and  Analysis  of 
Polychlorinated  Biphenyls  (PCBs)  in 
Navy  Ship  Cables."  A  report  prepared 
by  the  Naval  Sea  Systems  Command. 
Code  05V.  Report  No.  9510.  Ser.  61 10/ 
121  (1993)  (seeCl-107.  Enclosure  11). 


69364 


Federal  Register / Vol.  64,  No.  237 /Friday,  December  10,  1999 /Proposed  Rule 


11.  U.S.  Army.  Comments  from  Lewis 
D.  Walker  to  Joseph  S.  Carra,  USEPA. 
Subject:  Comments  on  Proposed 
Polychlorinated  Biphenyl  Rule  (May  2. 
1995)  (see  Cl-260). 

12.  U.S.  Army  Corps  of  Engineers. 
New  England  Division.  "Find  Site 
Investigation  Report  for  Campbell.  Lyle, 
Stone  and  Otis  Memorial  Schools, 
Bourne,  MA."  A  report  prepared  by 
Stone  and  Webster  Environmental 
Technology  and  Services  under  Delivery 
Order  17,  Contract  No.  DACW33-94-D- 
007  (1996)  (see  B3-001).* 

13.  U.S.  Department  of  Energy.  Letter 
from  Thomas  T.  Traceski  to  Mr.  John 
Melone,  USEPA.  Subject:  Results  of 
Testing  at  the  Savannah  River  Site 
(October  29,  1988)  (see  C3-018).* 

14.  U.S.  liepartment  of  Energy, 
Schenactady  Naval  Reactors  Office. 
Letter  &om  A.R.  Seepo  to  Kim  Tisa. 
USEPA  Region  1.  Subject: 
Doctunentation  of  Research  Regarding 
Historical  Uses  of  FCBs  in  Paint  (April 
19.  1995)  (seeC3-004). 

15.  U.S.  Department  of  the  Navy. 
Electronic  submission:  CD-ROM 
containing  spreadsheets  of  PCS  sample 
results.  Excel  for  Office  97.  Samples 
taken  from  various  naval  vessels;  Files: 
PCBEPA01.XLS  (see  Sheet  1)  and 
PCBEPA02.XLS  (see  Sheet  1)  (see  C3- 
019).* 

16.  U.S.  Department  of 
Transportation,  Maritime 
Administration.  Appendices  from 
Report  No.  MA-ENV-820-96003; 
Appendix  0,  Sampling  and  Analysis 
(January  1997)  and  Appendix  E,  Survey 
of  Ships  and  Materials  (July  1997)  (see 
B3-030).* 

17.  U.S.  Department  of 
Transportation,  U.S.  Coast  Guard. 
Memorandum  from  Alan  M.  Steinman, 


Chief,  OfGce  of  Health  and  Safety  to 
Chief,  Office  of  Engineering,  Logistics 
and  Development.  Subject:  Health  Risk 
Evaluation  of  65'  WYTL  and  82'  WPB 
Class  Cutters  (January  18, 1996)  With 
Enclosure:  "PCB  Health  Risk  Evaluation 
of  65'  WYTL  and  82'  WPB  Class  Cutters, 
Office  of  Health  and  Safety,  Safety  and 
Environmental  Health  Division,  January 
1996."  (see  B3-031).* 

18.  Versar  Inc.  Memo  from  Linda 
Phillips  to  Tony  Baney,  USEPA. 
Subject:  Review  of  PCB  DaU  for  DOE 
Savannah  River  Site  (November  13. 
1998)  (see  B3-038).* 

19.  Versar  Inc.  Memo  from  Linda 
Phillips  to  Tony  Baney,  USEPA. 
Subject:  Review  of  Ropes  Gray  Sampling 
Data  (October  12,  1998)  (see  B3-037).* 

20.  Versar  Inc.  Memo  from  Linda 
Phillips  to  Peggy  Reynolds,  USEPA. 
Subject:  Data  Submissions  for  Risk 
Analysis  for  Authorized  Uses  of  PCBs 
(December  8, 1998)  (see  B3-039).* 

21.  Versar  Inc.  Memo  from  Linda 
Phillips  to  John  Smith.  USEPA.  Subject: 
Review  of  Air  Force  Risk  Assessment 
(November  10, 1997)  (see  B3-035).* 

22.  Versar  Inc.  Memo  from  Linda 
Phillips  to  John  Smith,  USEPA.  Subject: 
Review  of  U.S.  Coast  Guard  PCB  Risk 
Assessment  (March  13,  1998)  (see  B3- 
036).* 

23.  Versar,  Inc.  "Revised  Draft, 
Assessment  of  Risks  Associated  with 
Proposed  PCB  Use  Authorizations."  A 
report  prepared  for  the  U  S. 
Environmental  Protection  Agency  under 
Contract  No.  68-W6-O023,  Work 
Assignment  No.  III-3  (March  12, 1999) 
(see  B 3-040).* 

24.  Versar,  Inc.  "Revised  Preliminary 
Draft,  Assessment  of  Risks  Associated 
with  Proposed  PCB  Use 
Authorizations."  A  report  prepared  for 


the  U.S.  Environmental  Protection 
Agency  under  Contract  No.  68-W6-0023, 
Work  Assignment  No.  II-9  (October  14, 
1997)  (see  E3-021).* 

25.  Westinghouse  Savannah  River 
Company.  Letter  from  Nancy  Lowiy  to 
David  K.  Hannemann,  USEPA.  Subject: 
Detailed  Information  on  PCB  Analyses 
of  Painted  Surfaces  (May  28, 1997)  (see 
C3-005).* 

26.  U.S.  Army  Corps  of  Engineers. 
Comments  bom  Daniel  R.  Bums  to  the 
TSCA  Nonconfidential  Information 
Center,  USEPA.  Subject:  Comments  on 
the  Proposed  Rule  on  the  Disposal  of 
Polychlorinated  Biphenyls  (April  20. 
1995)  (seeCl-139). 

27.  U.S.  Enviroiunental  Protection 
Agency.  PCBs:  Cancer  Dose-Response 
Assessment  and  Application  to 
Environmental  Mixtures,  EPA/600/P-96/ 
001  (September  1996)  (See  B3-026).* 

28.  Midwest  Research  Institute. 
"Polychlorinated  Biphenyl  Analysis  of 
Cable  Samples  from  U.S.  Navy  Ships." 
A  report  prepared  for  the  U.S. 
Environmental  Protection  Agency  under 
Contract  No.  68-DO-0137,  Work 
Assigiunent  No.  30  (August  14, 1992) 
(SeeB3-043)*. 

List  of  Subjects  in  4«  CFR  Part  7S1 

Environmental  protection.  Hazardous 
substances,  Polychlorinated  biphenyls, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  29,  1999. 
Susan  H.  Waylaiid, 
Deputy  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
[FR  Doc.  99-32079  Filed  12-9-99:  8:45  am) 
nujNG  cooe  (Mt-M-F 
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ENVIRONMEm'AL  PROTECTION 
AGENCY 

[FRL-S606-5] 

Superfund  Radavelopment  Pilot 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Solicitation  of  proposals. 

SUMMARY:  In  support  of  the  Superfund 
Redevelopment  Initiative.  EPA  will 
accept  proposals  for  the  Superfund 
Redevelopment  Pilot  Program  from  the 
date  of  this  notice  until  March  10.  2000. 
EPA  is  selecting  pilot  projects  that  will 
help  political  subdivisions  within  a 
state  [e.g.,  cities,  counties),  hereafter 
referred  to  as  local  governments, 
enhance  their  involvement  in  the 
Superfund  decision-making  process. 
This  involvement  would  focus  primarily 
on  assisting  EPA  in  predicting  future 
land  uses  for  Superfund  sites.  However, 
EPA  also  will  consider  proposals  for 
local  governments  to  provide  support  to 
EPA  with  regard  to  land  use  related 
decisions  made  during  the  design  or 
construction  of  a  remedy  where 
appropriate.  "Political  subdivisions"  are 
units  of  government  that  meet  their 
State's  legislative  definition  of  this  term 
40  CFR  35.6015(a)(31).  Although  this 
proposal  is  directed  toward  an 
expanded  role  for  local  governments. 
Federally  recogni2ed  Indian  tribes, 
states,  as  well  as  entities  other  than 
local  governments  that  qualify  as 
"political  subdivisions"  under  State  law 
are  also  eligible  to  apply. 

There  are  a  few  aspects  of  the 
Superfund  program  that  are  essential  to 
the  successful  cleanup  of  hazardous 
waste  sites  and  will  have  continued 
importance  under  this  initiative. 

First,  EPA  and  States  have  been 
working  together  to  clean  up  hazardous 
waste  sites  under  the  Superfund  law. 
States  have  a  substantial  role  in  the 
program  including  a  significant  role  in 
the  decision-making  process  and 
important  cost  sharing  and  long-term 
maintenance  responsibilities  at  sites. 
When  considering  whether  to  list  a  site 
on  the  National  Priorities  List  (NPL), 
EPA  first  makes  efforts  to  determine  the 
State's  position  on  listing  the  site.  EPA 
also  consults  with  States  on  other  issues 
related  to  contaminated  sites  within  the 
State  boundaries.  States  also  provide 
valuable  expertise  about  State  legal 
requirements  related  to  reuse  of  sites.  In 
addition,  many  States  have  established 
funding  programs  for  the  reuse  of 
contaminated  properties.  EPA  views  the 
continued  involvement  of  State 
environmental  agencies  in  the 
implementation  of  pilot  projects  as  a 


key  component  to  the  success  of  this 
initiative. 

In  addition,  the  Agency's  commitment 
to  an  "enforcement  first"  approach  is 
essential  to  the  successful  cleanup  of 
hazardous  waste  sites.  Enforcement  first 
means  requiring  the  polluter,  and  not 
the  taxpayer,  to  pay  for  the  cleanup.  At 
the  same  time,  EPA  retains  the  option  to 
use  the  Trust  Fund,  with  the  intent  to 
fully  recover  the  Trust  Fund 
expenditures,  at  sites  where 
negotiations  are  unsuccessful  at  getting 
private  parties  to  take  necessary  action. 
An  effective  Superfund  program 
depends  on  a  balanced  approach  that 
results  in  protective  cleanups,  ensures 
fairness  to  parties,  and  minimizes  the 
impact  on  the  Trust  Fund.  EPA, 
however,  continues  to  consider  private 
party  responses  the  preferred  approach 
for  the  majority  of  Superfund  sites. 

Thus,  key  principles  of  the  Superfund 
Redevelopment  Pilot  Program  are  to 
continue  to  work  in  partnership  with 
States  at  Superfund  sites,  and  to 
implement  the  existing  "enforcement 
first"  approach  and  a  strong  cost 
recovery  program.  These  principles  will 
guide  Q'A's  selection  of  pilots  under 
the  Superfiind  Redevelopment 
Initiative. 

For  each  pilot,  EPA  intends  to  first 
offer  potentially  responsible  parties 
(PRPs)  the  opportunity  to  finance  or 
provide  services  to  local  governments  or 
communities  for  specified  activities 
such  as  site  reuse  assessment  and 
planning,  facilitating  stakeholder 
involvement,  and  public  outreach 
related  to  predicting  future  land  uses  to 
the  extent  relevant  to  response  selection 
or  development  of  design  specifications. 
If  EPA  provides  the  funding,  local 
governments  will  be  offered  several 
types  of  program  assistance,  including 
funds  through  cooperative  agreements, 
the  availability  of  personnel  under  the 
Intergovernmental  Persoimel  Act  (BPA), 
and  access  to  facilitation  services.  Each 
pilot  may  receive  up  to  1100,000  of  EPA 
funding.  EPA  expects  to  select  up  to  40 
pilot  projects  by  May  2000.  These  will 
complement  the  10  pilot  projects  begun 
in  FY  1999. 

DATES:  In  order  to  be  considered,  a  local 
government  must  submit  its  completed 
proposal  to  EPA  on,  or  before.  5  p.m., 
March  10.  2000.  See  the  SUPPtatENTARY 
INFORMATION  section  for  more 
information  on  dates. 
AOORESSES:  Mail  proposals  to  Anne 
Hodge,  Office  of  Emergency  and 
Remedial  Response  (5204G),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington.  DC  20460. 
Proposals  sent  through  registered  mail 
should  be  sent  to  Ann  Hodge,  Office  of 


Emergency  and  Remedial  Response, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 
FOR  FURT>IER  INFORMATION  CONTACT: 

To  Obtain  a  Proposal  Packet:  Proposal 
packets  can  be  obtained  by  calling  the 
RCRA,  Superfund  &  EPCRA  Hotline  at 
the  following  numbers. 
Washington,  DC  Metro  Area:  (703)  412- 

9810 
Outside  Washington,  DC  Metro:  (800) 

424-9346 
TDD  for  the  Hearing  Impaired:  (800) 

553-7672 

Applicants  can  also  obtain  a  proposal 
packet  by  contacting  the  Superfund 
Redevelopment  Initiative  Helpline  at 
(888)  526-4321. 

To  Obtain  a  Proposal  Pocket  on  the 
Internet:  If  you  want  to  obtain  a 
proposal  packet  or  an  electronic 
proposal  packet  on  the  Internet,  visit 
EPA's  Web  site  at  the  following  address 
on  the  World  Wide  Web:  http:// 
www.epa.gov/superfund/programs/ 
recycle/proposal.htm.  This  address  will 
connect  you  to  the  Superfund 
Redevelopment  Pilot  Program  page. 

Alternatively,  applicants  can  use  the 
following  three-step  process  to  reach  the 
SR  Pilot  Program  Web  site: 

1.  Visit  EPA's  Web  site  at  http:// 
www.epa.gov  and  press  the  Search 
button: 

2.  In  the  Search  box,  type  in 
"Superfund  Redevelopment  Pilot 
Program"  and  click  on  the  Search 
button; 

3.  Scroll  down  the  list  of  documents 
and  click  on  the  title  "Superfund 
Redevelopment  Pilot  Program"  to  link 
to  the  correct  page. 

For  more  information  on  the 
electronic  proposal  packet,  please  read 
"Obtaining  the  I^posal  Packet  on  the 
Internet"  and  "Using  the  Electronic 
Version  of  the  Proposal  Guidelines"  in 
the  proposal  packet. 

For  Proposal  Assistance:  Additional 
information  about  the  Pilot  Program  and 
the  proposal  guidelines  can  be  obtained 
by  contacting  individuals  from  the  EPA 
Regional  Offices  or  by  contacting  the 
Superfund  Redevelopment  Initiative 
Helpline.  For  more  information,  see 
"Where  Can  I  Go  for  Further 
Information  or  Proposal  Assistance" 
under  the  SUPPLEMENTARY  INFORMATXm 
section  of  this  document. 

SUPPLEMENTARY  INFORMATION: 

What  Is  the  Superfund  Redevelopment 
Initiative? 

The  Superfund  Redevelopment 
Initiative  is  EPA's  nationally 
coordinated  effort  to  facilitate  the  return 
of  Superfund  sites  to  productive  use  by 
selecting  response  actions  consistent 


with  anticipated  use  to  the  extent 
possible.  Future  land  use  predictions 
are  important  in  determining  the 
appropriate  extent  of  remediation 
because  future  use  will  affect  the  type 
and  frequency  of  exposmes  that  may 
occur  at  a  site.  The  Superfund  program's 
primary  mission  is  the  timely  and 
efficient  assessment,  investigation,  and 
cleanup  of  the  nation's  worst  hazardous 
waste  sites,  with  an  emphasis  on  those 
sites  on  the  IMPL.  EPA  would  like  to 
build  on  current  success  in  returning 
contaminated  Superfund  sites  to 
commercial,  ecological,  recreational, 
residential,  and  public  use.  Working  in 
partnership  with  States,  tribes,  other 
federal  agencies,  local  governments, 
communities,  land  owners,  lenders, 
developers,  and  parlies  potentially 
responsible  for  contamination.  EPA  has 
been  developing  cleanup  plans  that  take 
into  account  the  predicted  future  uses  of 
the  site,  such  as  retail  stores,  office 
buildings,  homes,  golf  courses,  soflball 
fields,  and  wetlands.  Thus.  Superfund 
sites,  which  were  once  thought  to  be 
unu.sable,  are  put  back  into  productive 
use. 

What  Is  the  Superiiind  Redevelopment 
Pilot  Program? 

EP.A  will  select  pilots  for  the 
Superfund  Redevelopment  Pilot 
Program  based  on  their  potential  to 
demonstrate  how  local  government 
involvement  can  support  the  return  of 
Superfund  sites  to  productive  uses. 
Local  governments  can  facilitate  the 
redevelopment  of  former  sites,  in  part, 
by  predicting  future  land  uses  and 
working  with  EPA,  States,  PRPs.  and 
landowners  as  site  cleanup  decisions 
are  made  and  implemented.  In  Spring  of 
1999.  EPA  identified  10  pilot  sites  based 
on  preliminary  eligibility  and 
evaluation  criteria.  These  targeted  pilot 
sites  will  serve  as  models  for  the  open 
proposal  process. 

To  broaden  the  pilot  program,  EPA 
has  developed  an  open  proposal 
process,  which  is  the  focus  of  this 
Federal  Register  notice.  During  the 
open  proposal  process,  eligible 
applicants  may  submit  a  project 
proposal  outlining  the  types  of  activities 
they  are  proposing  to  conduct  and  the 
types  of  support  they  are  requesting 
from  EPA.  Although  this  proposal  is 
directed  toward  a  new  role  for  local 
governments,  federally  recognized 
Indian  tribes  and  States  are  eligible  to 
apply. 

Many  activities  at  Superfund  sites  are 
being  undertaken  by  PRPs.  Where  there 
are  viable  PRPs.  applicants  who  submit 
a  proposal  should  be  aware  that  EPA 
will  seek  to  have  the  PRP  fund  such  a 
project.  References  to  "EPA  assistance" 
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in  this  document  may  result  in  EPA 
efforts  to  gain  PRP  assistance  to  involve 
the  local  government  in  decision 
making  at  the  site.  In  addition,  the 
activities  funded  by  EPA  under  this 
initiative  are  considered  cost 
recoverable,  and  EPA  will  make  every 
effort  to  recover  these  costs. 

A  Proposal  Evaluation  Panel, 
composed  of  EPA  Regional  and 
Headquarters  staff  and  possibly  other 
federal  employees,  will  review  the 
merits  of  each  proposal.  EPA  will 
aimounce  successful  pilot  applicants  by 
May  2000. 

What  Is  the  Statutory  Basis  for  the  Pilot 
Program? 

Funding  and  services  for  the  pilot 
program  are  authorized  under  section 
104(d)(1),  "Cooperative  Agreements,"  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA  or  ' 
Superfund),  42  U  S.C.  9604(d)(1). 

How  Will  EPA  Oelermine  if  the  Piloi 
Program  Is  Successfiil? 

EPA  will  use  the  following  measures 
to  determine  the  succe.ss  of  the  pilot 
program. 

•  A  letter  or  report  from  the  pilot 
awardee  that  describes  the  predicted 
reuse  option  for  the  site,  including  a 
summary  of  community  and  stakeholder 
input  where  appropriate. 

•  The  selected  response  is  consistent 
with  the  predicted  reuse  to  the  extent 
practicable. 

What  Are  the  Eligibility  Criteria? 

EPA  must  verify  that  the  applicant 
and  the  project  are  both  eligible  for 
assistance  under  the  Pilot  Program.  In 
order  to  be  eligible  for  funding  under 
this  program,  an  applicant  must  be  able 
to  answer  "yes"  to  the  following  three 
requirements: 

4.  The  applicant  is  a  political 
subdivision,  a  federally  recognized 
Indian  tribe,  or  a  state. 

5.  The  applicant  is  not  a  Potentially 
Responsible  Party  (PRP)  at  the  site,  or, 
if  liable,  the  applicant  has  a  signed 
settlement  agreement  with  EPA. 

6  The  site  within  the  applicant's 
jurisdiction  is: 

1.  Proposed  or  final  on  the  NPL 
(including  sites  where  construction  of 
the  final  cleanup  remedy  is  cot  yet 
complete): 
or 

b.  Not  on  the  NPL,  but  significant 
involvement  by  EPA  is  planned  at  the 
site  and  a  cleanup  decision  is  still 
pending. 


What  Types  of  Activities  May  Receive 
Assistance? 

EPA  and  CERCLA  support  meaningful 
participation  of  stakeholders  in 
decisions  regarding  cleanup  and 
potential  future  land  uses  at  Superfund 
sites  to  the  extent  relevant  to  response 
selection,  design  and  implementation. 
This  initiative  envisions  awarding  EPA 
assistance  to  perform  the  following 
types  of  activities  at  specific  sites. 

•  Keuse  Assessments  and  Reuse 
Plans  to  predict  the  reasonably 
anticipated  future  land  use  for  the  site 
that  will  provide  valuable  information 
that  can  guide  the  selection,  design  and 
implementation  of  a  response  action  to 
be  consistent  with  the  predicted  reuse  to 
the  extent  allowed  by  law.  These 
activities  could  be  performed  by  in- 
house  staff,  consultants,  or  IPA 
personnel  with  the  appropriate 
background  and  technical  experience. 
Some  of  the  reuse  assessment  and 
planning  activities  that  can  be 
conducted  are  found  in  EPA's  guidance 
on  considering  land  use  in  remedy 
selection  (see  section  entitled 
"Developing  Assumptions  on  Future 
Land  Use  "  in  Land  Use  in  the  CERCLA 
Remedy  Selection  Process,  OSWER 
Directive  No.  9355.7-04.  available  on 
the  Web  at  http;//www. epa.gov/ 
swerosps/bf/ascii/land  _  use.txt). 

•  Facilitation  Services  by  neutral 
parties  who,  by  working  with  state  and 
local  government  representatives, 
identify'  and  involve  community 
stakeholders  in  developing  views  on 
what  future  land  uses  might  be 
reasonably  predicted  for  the  site 

•  Coordination  among  different  levels 
of  government,  community  members, 
and  organizations  interested  in  natural 
resources  [e.g..  recreational,  sport 
hunting,  and  environmental 
organizations)  or  economic 
redevelopment  to  identify  reasonably 
anticipated  future  uses  of  the  land. 

•  Public  Outreach  including 
conducting  public  meetings,  publishing 
newsletters  and  other  informational 
material  for  the  public,  and  developing 
strategies  to  educate  and  involve 
community  leaders  in  predicting  reuse 
or  in  the  Superfund  cleanup  and 
decision-making  processes  related  to  a 
specific  Superfund  site.  A  rnmmiinity 
may  wish  to  use  facilitation  services  to 
accomplish  this  activity. 

•  Training  and  Work.shops  for 
community  members  and  local 
governments  on  determining  anticipated 
future  land  uses  and  the  Superfund 
cleanup  and  remedy  selection  processes 
as  related  to  a  specific  Superfund  site 
(this  may  also  include  information  on 
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the  long-term  Implications  and  the  need 
to  maintain  land  use  restrictions). 

•  Support  for  a  Citizen  Advisory 
Group  to  inform  and  advise  the 
community  in  projecting  reuse  of  a  site. 
For  e.xample.  support  may  include 
provision  of  meeting  space,  or 
newsletter  development  and 
distribution. 

•  Other  Technical  Assistance  to  the 
community  from  consultants,  non- 
governmental organizations,  and 
universities  to  study  and  develop 
recommendations  on  legal,  fiscal, 
economic,  and  other  issues  as 
appropriate  to  project  site  reuse  and 
support  the  selection  of  a  remedy 
consistent  with  that  reuse. 

What  Types  of  Activities  Can  Not 
Receive  Assistance? 

EPA  can  not  provide  funding  for 
activities  beyond  the  scope  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  For  example.  EPA  can 
not  provide  funding  for  the  following 
activities: 

•  Matching  the  site  with  prospective 
developers: 

•  Land  acquisition: 

•  Developing  master  land  use  plans 
that  extend  beyond  the  boundaries  of 
the  Superfund  site  or  that  develop 
information  unrelated  to  the  issue  of 
response  selection,  design,  or 
implementation.  (However,  this 
initiative  does  not  discourage 
coordination  with  area-wide  land  use 
planning  efforts): 

•  "Lobbying"  efforts  by  the  recipient 
[e.g.,  lobbying  members  of  Congress,  or 
lobbying  for  other  federal  grants, 
cooperative  agreements  or  contracts). 
Federal  assistance  funds  may  not  be 
used  for  fund-raising  purposes  such  as 
identifying  foundations  and  non-profit 
organizations  to  attract  financing,  or 
developing  information  unrelated  to 
issues  of  response  selection,  design,  or 
implementation: 

•  Matching  any  other  federal  funds 
without  specific  statutory  authority: 
Activities  carried  out  by  the  local 
government  as  pari  of  their  routine 
governmental  functions  (e.g.,  zoning, 
eminent  domain  activities,  or  clearing 
title  to  the  land):  or 

•  Physical  on-site  development  work 
or  actual  cleanup  or  other  response 
activities  associated  with  such  cleanups 
(e.g.,  landscaping). 

What  Types  of  Assistance  Will  EPA 
Provide? 

EPA  will  offer  pilot  awardees  an  array 
of  program  assistance  that  will  allow 
them  to  accomplish  the  activities 
outlined  in  their  proposal.  EPA  will 


provide  up  to  5100,000  in  financial 
assistance  and/or  services  to  each  pilot. 
Where  there  are  viable  PRPs,  they  will 
be  asked  to  provide  this  support  for  the 
Pilot  Program  in  lieu  of  EPA  using  the 
Trust  Fund.  The  type  and  exact  amount 
of  assistance  provided  will  depend  on 
the  specific  activities  to  be  performed. 
EPA  will  consult  with  local 
governments  selected  for  the  pilots 
about  which  of  the  following  assistance 
will  be  provided.  In  order  to  qualify  for 
assistance,  local  governments  will  be 
asked  to  provide  detailed  information 
on  specific  work  products,  schedules, 
and  budgets  related  to  their  project 
activities.  EPA  will  use  cooperative 
agreements  to  provide  monetary  funds 
to  local  govenmients.  In  addition,  local 
governments  may  also  choose  other 
types  of  assistance  that  would  provide 
personnel  or  facilitation  services.  The 
types  of  assistance  are  as  follows: 

•  Cooperative  Agreements:  These 
agreements  will  be  used  to  award  funds 
to  local  governments  to  support  and 
stimulate  their  involvement  in  the 
remedy  selection  process.  Cooperative 
agreements  outline  liie  terms  and 
conditions  to  be  met  by  the  recipient  of 
the  funds.  The  support  provided 
through  this  effort  will  relate  to 
predicting  potential  future  land  use  and 
designing  and  constructing  remedies 
consistent  with  that  use  to  the  extent 
possible. 

•  Intergovernmental  Personnel  Act 
(IPA)  Assigrunents:  EPA  may  help  fund 
a  position  for  a  federal  agency  expert 
who  can  work  with  the  local 
government  on  predicting  site  reuse, 
which  in  turn  will  help  provide 
information  for  the  selection  of  a 
remedy  that  is  consistent  with  that  reuse 
to  the  extent  possible.  For  example,  an 
IPA  assignment  can  be  used  to  establish 
a  position  such  as  that  of  an  expert 
advisor.  Both  the  EPA  and  the  local 
government  play  a  role  in  funding  an 
IPA  assigimient.  The  IPA  assignment 
typically  would  be  for  one  year,  with 
the  opportunity  for  an  extension.  For 
the  purpose  of  these  pilots,  the 
assignment  of  a  federal  agency  expert  to 
a  recipient  community  is  part  of  the 
$100,000  cap. 

•  Facilitation  Services:  Through  its 
facilitation  services  contract,  EPA  may 
provide  the  services  of  a  professional 
facilitator  to  assist  the  local  government 
in  predicting  the  reasonably  anticipated 
future  uses  for  a  site.  Among  other 
things,  professional  neutrals  can  help 
identify  all  the  parties  that  have  a  stake 
in  the  outcome  of  a  process,  define  the 
issues  to  be  decided,  clarify  roles  and 
responsibilities,  air  issues  of 
environmental  justice,  draft  procedural 
guidelines  and  agendas,  and  bring  about 


partnerships  among  multiple  parties 
with  the  goal  of  increasing  the  reliability 
of  the  prediction  of  reuse. 

What  Is  the  Proposal  Evaluation  Panel 
(PEP)? 

To  ensure  a  fair  selection  process. 
EPA  will  utilize  a  Proposal  Evaluation 
Panel  or  PEP.  The  purpose  of  the  PEP 
will  be  to  ensure  that  the  applicants  and 
their  projects  are  eligible  and  to  assess 
the  propdKals  against  the  evaluation 
criteria  outlined  below.  The  PEP's 
recommendations  will  be  presented  to 
EPA  .Senior  Management  for  final 
selection. 

What  Are  the  Proposal  Guidelines? 

The  proposal  guidelines  provide 
directions  to  potential  applicants  who 
wish  to  apply  for  a  Superfund 
Redevelopment  Pilot.  The  guidelines 
contain  background  information  on  the 
pilot  program,  outline  the  requirements 
for  a  successful  proposal,  and  provide 
additional  information  related  to  the 
pilot  program.  Individuals  within  the 
EPA  Regional  offices  are  available  to 
provide  applicants  with  assistance  in 
answering  general  questions  about  the 
proposal  guidelines.  Applicants  are 
encouraged  to  contact  and.  if  possible, 
meet  with  the  EPA  contact  from  their 
Region  (see  below). 

What  Should  My  Proposal  Look  Like? 

A  successful  proposal  should  be  clear, 
concise,  and  strictly  follow  the 
evaluation  criteria.  A  successful 
proposal  should  also  provide  sufficient 
detail  to  support  the  determination  that 
the  proposed  project  best  addresses  the 
intent  of  the  pilot  program.  Vague 
descriptions  and  repetition  may  reduce 
the  rating.  Proposals  providing  the  best 
evidence  of  a  true  need,  a  quality 
project,  a  clear  public  benefit,  and 
appropriate  use  of  assistance  will 
receive  higher  scores. 

A  successful  proposal  should  contain 
informative  answers  for  each  of  the 
following  sections: 

•  Cover  Page  and  Eligibility 
Assessment  Worksheet,  which  provide 
basic  information  about  the  applicant 
and  their  eligibility: 

•  Site  Summary,  which  provides  a 
factual  and  historical  context  for  the 
site,  including  site  ownership: 

•  Project  Giverview.  which  outlines 
the  applicant's  general  goals  and 
specific  objectives  for  the  project:  and 

•  Responses  to  the  Evaluation 
Criteria,  which  are  explained  below. 

What  Are  the  Evaluation  Criteria? 

EPA  has  developed  evaluation  criteria 
in  order  to  distinguish  the  most 
promising  eligible  candidates  for  the 
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pilot  program.  The  evaluation  criteria, 
outlined  below,  will  be  the  primary 
basis  on  which  EPA  will  consider  an 
applicants  proposal  for  a  pilot.  The  PEP 
will  carefully  review  each  proposal  as  to 
how  well  it  addresses  the  evaluation 
criteria.  Each  criterion  has  been 
assigned  a  certain  number  of  points, 
with  the  total  number  of  points  equal  to 
100.  Proposals  can  obtain  partial  or  full 
credit  based  on  how  they  address  each 
criterion.  A  successful  proposal  will 
obtain  a  high  score  in  each  of  the 
following  sections: 

•  Project  Strategy  (10  points); 

•  Budget  (10  points); 

•  Superfund  Cleanup  Phase  (10 
points); 

•  Anticipated  Role  of  Current/Futiue 
Site  Owner  (10  points); 

•  Community  Involvement  (20 
points); 

•  Anticipated  State  Role  (10  points); 
and 

•  Clearly  Identified  Value  Added 
Through  EPA  Assistance  (30  points). 

How  Do  I  Obtain  a  Proposal  Packet? 

Proposal  packets  can  be  obtained  by 
calling  the  RCRA.  Superfund  &  EPCRA 
Hotline  at  the  following  numbers. 
Washington.  DC  Metro  Area:  (703)  412- 

9810 
Outside  Washington.  DC  Metro:(800) 

424-9346 
TDD  for  the  Hearing  Impaired:  (800) 

553-7672 

A  proposal  packet  can  also  be 
obtained  by  contacting  the  Superfund 
Redevelopment  Initiative  (SRI) 
Helpline,  staffed  by  EPA  support 
contractors,  at  (888)  526-4321. 

Proposal  packets  contain  the 
following  documents: 

(1)  Superfund  Redevelopment  Pilot 
Prog.am  Overview: 

(2)  Pilot  Program  Proposal  Guidelines; 


(3)  "Using  the  Electronic  Version  of 
the  Proposal  Guidelines.': 

(4)  "Obtaining  the  Proposal  Packet  on 
the  Internet"; 

(5)  Types  of  EPA  Assistance  Fact 
Sheet; 

(6)  International  City/County 
Management  Association  Peer  Match 
Information; 

(7)  EPA  Contact  Information  Sheet; 

(8)  Summary  of  Targeted  Pilots; 

(9)  Superfund  Redevelopment 
Initiative  Overview; 

(10)  Summaries  of  Superfund 
Redevelopment  Activilies;  and 

(11)  Selected  One-Page  Summaries  of 
Site  Success  Stories. 

How  Do  I  Obtain  an  Electronic  Version 
of  the  Proposal  Packet? 

To  further  assist  potential  applicants. 
EPA  has  also  developed  an  electronic 
version  of  the  proposal  packet.  To 
access  the  proposal  guidelines  and 
proposal  packet  on  the  Internet,  use 
either  one  of  the  following  methods. 
The  proposal  guidelines  and  the 
proposal  packet  can  be  downloaded 
from  EPA's  Web  site  at  the  following 
address:  htlp://www.epagov/ 
superfund/programs/recycle/ 
proposal.htm.  This  address  will  directly 
connect  you  to  the  Superfund 
Redevelopment  Pilot  Program  Web  page 
where  you  can  obtain  these  documents. 

Alternatively,  applicants  can  use  the 
following  three-step  process  to  cotmect 
to  the  Web  site: 

1.  Visit  EPA's  Web  site  at  httpj/ 
www.epa.gov  and  press  the  Search 
button; 

2.  In  the  Search  box.  type  in 
"Superfund  Redevelopment  Pilot 
Program"  and  click  on  the  Search 
button:  and 

3.  Scroll  down  the  list  of  documents 
and  click  on  the  title  "Superfund 
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Redevelopment  Pilot  Prograin"  to  link 
to  the  correct  page. 

The  electronic  version  of  the  proposal 
guidelines  will  provide  applicants  with 
the  abilit\'  to  download  a  suggested 
proposal  format  and  other  informaUon 
and  to  enter  the  information  directly 
using  their  computer.  The  proposal 
guidelines  and  suggested  formal  are 
provided  in  both  Corel  WordPerfect 
version  9  and  Microsoft  Word  i-ersion 
97. 

For  more  information  on  using  the 
electronic  proposal  guidelines,  please 
refer  to  the  "Usmg  the  Electronic 
Version  of  the  Proposal  Guidelines  "  and 
"Obtaining  the  Proposal  Packet  on  the 
Internet"  in  the  proposal  packet. 

What  Is  the  Deadline  lor  Submitting 
Proposals? 

The  deadline  for  EPA  receipt  of 
proposals  is  5  p.m..  March  10.  2000. 
Proposals  must  have  an  official  U.S. 
Postal  Service  postmark  and  arrive  at 
EPA  by  this  date  and  time. 

Where  Can  I  Go  for  Further 
Information  or  Proposal  Assistance? 

Applicants  are  encouraged  lo  contact 
and.  if  possible,  meet  vdth  EPA 
Regional  officials  to  have  any  questions 
answered  and  to  discuss  the  initiative. 
Individuals  within  the  EPA  Regional 
Offices  are  available  lo  answer  general 
questions  and  concerns  about  the  Pilot 
Program  and  the  proposal  guidelines. 
However.  EPA  caiuiot  provide 
information  or  assistance  related  to  a 
specific  site,  or  any  other  information 
that  would  give  a  particular  applicant 
an  advantage.  Information  about  the 
Superfund  process  is  also  a\'ailable. 
Applicants  can  contact  their  Region 
directly  using  the  information  provided 
in  the  following  table: 


Region 


States 


Address.  Phone.  Fax.  E-Mail 


EPA  Region  1   Don  Berger 

EPA  Region  2:  Dan  Forger 

EPA  Region  3:  Watt  Graham  ... 
EPA  Region  4:  Mike  Norman  ... 


EPA  Hegloo  5:  Jim  Mayka  

EPA  Region  6:  Baitiara  GreenAeU  . 

EPA  Region  7:  Bob  Feild  

EPA  Region  8:  Victor  Ketellapper    . 
EPA  Region  9:  Jim  Hanson  


CT.  ME.  MA.  NH.  Rl,  VT 

NJ.  NY.  PR.  VI 

DE.  DC.  MD.  PA.  VA.  WV   

AL,  FL,  GA.  ICV,  MS.  NC,  SC,  TN 

IL,  IN.  Ml.  MN.  OH.  Wl  

AR.  LA.  NM.  OK.  TX 

lA.  KS.  MO.  NE 

CO.  MT.  NO.  SD.  UT.  WY 

AZ,  CA,  HI.  NV.  AS.  6U  „.._.. 


[  1  Congress  Streel.  Ste.  1100.  Boston,  MA  02114-2023  Phone  (617) 

918-1351  Fax  (617)  918-1294:  bergerdonSepa  gov 
290  Broadway.  18th  Floor.  New  Yortc.  NY  10007-1866  Phone  (212) 

637-4402  Fax  (212)  637-M39:  (orger danBepagov. 
1650  Arch  Streel.  Philadelphia.  PA  19103-2029   Phone  (215)  814- 

3146  Fax  (215)  814-3002;  graham. waller Bepa  gov 
Atlanta  Federal  Center,  61  Forsyth  Sireel.  S  W..  ABanta  GA  30303- 

8960.    Phone    (404)    562-8792    Fax    (404)    562-8788:    nor- 

man.michael@epa.gov. 
77  West  Jackson  Boulevard,  Chicago.  IL  60604-3507  Phooe  (312) 

353-9229  Fax  (312)  886-4071;  mayKajames©epa.gov, 
1446  Ross  Avenue.  Ste   1200.  Dallas.  TX  75202-2733  Phone  (214) 

665-3111  Fax  (214)  665-6660.  9r6erilield.bait)ara«epa.gov 
901  North  Rtth  Street.  Kansas  City.  KS  66101    Phone  (913)  551- 

7697  Fax  (913)  551-7063;  leild.roben©epa.gov. 
999  t8th  Street.  Suite  500,  Denver.  CO  80202-2466   Phone  (303) 

312-6578  Fax  (303)  312-6897:  ketellapper.victoreepa.gov. 
75  Hawthorne  Street.  San  Francisco.  CA  94105   Phone  (415)  744- 

2237  Fax  (415)  744-1796.  hanson.)im9epa.gov. 


69370                       Federal  Register / Vol.  64,  No.  237 /Friday,  December  10,  1999/NoUces 

REGIONAL  CONTACT  INFORMATION— Continued 

Region 

States 

Address.  Phone,  Fax,  E-Mail 

EPA  Region  10;  Susan  Morales  

AK,  ID,  OR.  WA  

1200  Sixth  Avenue,  Seattle,  WA  98101.  Phone  (206)  553-7299  Fax 
(206)  553-0124;  morales.susaneepa.gov 

The  Superfimd  Redevelopment 
Initiative  (SRI)  Helpline  is  also  available 
to  answer  general  questions  related  to 
the  Superfund  Redevelopment  Initiative 
and  the  Pilot  Program.  The  SRI  Helpline 
number  is  (888)  526-4321.  More 
information  on  the  SRI  Helpline  can  be 
found  in  the  EPA  Contact  Information 
Sheet  in  the  proposal  packet. 

In  addition.  State  environmental 
officials  may  also  provide  valuable 
insight  for  an  appUcant.  As  noted 
earlier.  States  have  an  important  role  to 
fulfill  at  Superfund  sites,  and  State 
governments  may  have  complimentary 
programs  that  could  further  enhance  a 
local  government's  proposal. 

When  Will  EPA  Announce  Pilot 

Awards? 

The  EPA  virill  announce  pilots 
awardees  in  May  2000. 

How  Will  EPA  Notify  Applicants  of 
Awards? 

If  EPA  receives  a  proposal  by  the 
deadline,  the  Agency  will  mail  a  letter 


to  the  applicant  confirming  that  their 
proposal  has  been  received  and  will  be 
evaluated.  After  EPA  chooses  the  pilot 
awardees  from  the  group  of  eligible 
proposals,  the  Agency  will  mail  a 
confirmation  letter  to  the  successful 
applicants  informing  them  of  their 
selection  as  a  Superfund 
Redevelopment  Pilot. 

Applicants  with  proposals  that  are  not 
selected  will  be  informed  in  writing. 
EPA  will  explain  why  the  PEP  did  not 
choose  their  proposals  and  will  provide 
.hem  with  information  about  the 
potential  for  obtaining  alternative 
sources  of  funding  for  determining  the 
reasonably  anticipated  future  uses  at 
their  sites. 

What  Will  I  Be  Required  To  Do  If  I  Am 
Chosen  as  a  Pilot? 

When  appropriate,  EPA  will  ask 
successful  applicants  to  complete  the 
paperwork  and  establish  a  formal 
cooperative  agreement.  This  paperwork 
will  include  an  application  for  federal 


assistance,  budget  sheets,  certification 
forms,  and  other  requirements  as 
negotiated  between  EPA  and  the  pilot 
awardee.  The  applicant  may  also  need 
to  provide  legal  opinions  regarding 
authority  to  enter  into  the  agreement 
and  do  the  work,  and  information 
demonstrating  that  the  applicant  meets 
basic  grants  management  and  financial 
accountability  requirements.  If  another 
type  of  assistance  other  than  funds  is 
involved,  the  applicant  may  also  have  to 
provide  information  for  that  agreement. 
The  EPA  Regional  contact  will  work 
closely  with  the  applicant  to  process 
and  finalize  the  cooperative  agreement 
and/or  other  assistance  agreement. 

Authority:  Comprehensive  Environmental 
Response.  Compensation,  and  Liability  Act 
(CERCLA)  or  Superfund,  Section  104. 

Dated:  December  3.  1999. 
Timothy  Fields.  Jr., 

Assistant  Administrator. 

[FR  Doc.  99-32078  Filed  12-9-99:  8:45  am) 
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REMINDERS 

The  items  In  this  ilst  virefe 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  Hst  has  no  legal 
significance. 

RULES  GOtNG  INTO 
EFFECT  DECEMBER  10, 
1999 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminldntkm 
Animal  drugs,  feeds,  and 
related  products: 
New  dnjg  applications— 
Sponsor  address  change; 
published  12-10-99 
Food  for  human  consumption: 
Irradiation  in  production, 
precassing.  and  handling 
ofkxxt— 

X-radiation  limits  for 
inspections:  published 
12-10-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbhdge  operations: 
Maryland;  published  11-10- 
99 

TREASURY  DEPARTMENT 
Thrift  Supervision  Offics 

Miscellaneous  amendments: 
published  12-10-991 

RULES  GOING  INTO 
EFFECT  DECEMBER  11, 
1999 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
BellSoulh  Winterfest  Boat 
Parade;  published  12-10- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTUflE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestically 

produced  and  Imported; 

comments  due  by  12-17-99; 

published  10-18-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine. 

domestic: 


Oriental  fmit  fly;  comments 
due  by  12-14-99; 
published  10-15-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation: 
shrimp  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  t)y  12- 
13-99;  published  10-13- 
99 
Sea  turtle  conservation; 
summer  flounder  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
14-99;  published  10-15- 
99 
Rshery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisfieries  and  Gulf 
of  Mexico  stone  crab- 
Reef  fish,  red  drijm,  etc.; 
comments  due  t>y  12- 
17-99;  published  11-2- 
99 
DEFENSE  DEPARTMENT 
Air  Force  Oepartment 
Privacy  Act;  implementation; 
comments  due  by  12-17-99; 
published  10-18-99 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Dishwashers;  test 
procedures;  comments 
due  by  12-13-39; 
published  9-28-99 
ENVIROfMIENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Heavy  duty  highway  engines 
and  vehicles  (2004  and 
later  model  years); 
emtssons  control,  and 
light-duty  tnjck  definition; 
comments  due  by  12-16-. 
99;  published  12-7-99 
Air  programs;  approval  and 
promulgation.  Stale  plans 
for  designated  facilities  and 
pollutants: 

Georgia;  comments  due  by 
12-14-99;  published  11- 
13-98 
l^ebraska;  comments  due  by 
12-16-99;  published  11- 
16-99 
Vermont;  comments  due  by 
12-16-99;  published  11- 
16-99 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
SUtes: 

Texas;  comments  due  by 
12-13-99;  published  11- 
12-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Rhizobium  inoculants; 
oommenis  due  by  12-14- 
99;  published  10-15-99 
Superfund  program: 
Toxic  chemical  release 
reporting;  community  rigM- 
to-know — 
Lead  and  lead 
compourxte:  lowenng  of 
reporting  thresholds; 
comments  due  by  12- 
16-99;  published  10-29- 
99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
IKinois  and  Kentucky; 
comments  due  by  12-13- 
99;  published  11-3-99 
Pennsylvania;  comments 
due  by  12-13-99; 
published  11-3-99 
South  Carolina;  comments 
due  by  12-13-99; 
published  11-10-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  management: 
Personal  property;  transfer 
of  excess;  comments  due 
by  12-16-99;  published 
11-16-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Appnwed  and  abbreviated 
new  dnig  appkcatnns; 
supplements  and  other 
changes;  comments  due 
by  12-15-99;  published 
10-1-99 
Food  additive  petitions: 
Adjuvants,  production  akls. 
and  sanitizers — 
N,N-bis  (2-hydroxy8thyl) 
alkyl  (C13-C15)  amine: 
comments  due  by  12- 
17-99;  published  11-17- 
99 
INTERIOR  DEPARTMENT 
Fish  and  WikMHe  Service 
Endangered  ar>d  threatened 
species: 

Bull  trout;  comments  due  by 
12-16-99;  published  ii-l- 
99 
LABOR  DEPARTMENT 
Wortdorce  Investment  Act  of 
1996;  implementation  of 


riondischmmation  and  equal 
opportunity  prowsnns; 
comments  due  by  12-13-99; 
putilished  11-12-99 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
State  plans,  OeveiopmenI, 
enforcement,  etc.: 
Nevada;  comments  due  t)y 
12-16-99;  published  11- 
16-99 
NATIONAL  CREDIT  UNION 
ADMIMSTRATION 
Credit  urtions. 
Leasing;  comments  due  by 
12-14-99;  published  10- 
15-99 
NUCLEAR  REGULATORY 
COMMISSION 
ProAiction  and  utHizalion 
facilities:  domestic  tcensmg: 
Nuclear  power  plants— 
Emergency  core  cooling 
system  evaluation 
models:  oommems  due 
by  12-15-99;  puMatied 
10-1-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rale  systems; 
comments  due  by  12-15-99; 
published  ii-i5-99 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Help  Supply  Sennces:  SiO 
million  in  average  annual 
receipts;  comments  due 
by  12-14-99;  published 
10-15-99 

SOCIAL  SECURrry 

AOMmtSTRATION 

OrganizatKVi  and  procedures: 
Social  secuiity  numbers: 
assignment  lor  nonwoik 
purposes;  comments  due 
by  12-13-99,  published 
10-12-99 
Soc(al  security  benefits; 
Federal  oW  age,  survivors, 
and  disability  insurarxre — 
Down  syTKlrome  in  adults: 
medk:al  crilena  for 
determining  dtoatoiity: 
comments  due  by  12- 
13-99;  published  10-12- 
99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Orawbndge  operations 
California;  comments  due  by 
12-13-99;  published  10- 
12-99 
TRANSPOfJTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directivss: 
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Airt)us;  comments  due  by 
12-16-99:  published  11- 
16-99 

Atljson  Engine  Co.; 
comments  due  by  12-13- 
99:  published  10-12-99 

Boeing:  comments  due  by 
12-13-99:  published  10- 
27-99 

Eurocopter  Canada  Ltd.: 
comments  due  by  12-17- 
99;  published  10-18-99 

Eurocopter  France; 
comments  due  t)y  12-13- 
99:  published  10-14-99 

Fokker  comments  due  by 
12-15-99:  published  11- 
15-99 

QutfstTBam:  comments  due 
by  12-13-99:  published 
11-18-99 

McOonnell  Douglas: 
comments  due  by  12-13- 
99;  published  10-27-99 

REVO,  Inc.:  comments  due 
by  12-14-99:  published 
10-6-99 

Saab:  comments  due  by  12- 
15-99;  published  11-15-99 
Class  E  airspace;  comments 

due  by  12-13-99:  published 

10-29-99 
Class  E  aiispace:  correction: 

comnients  due  by  12-17-99; 

published  11-12-99 
TREASURY  DEPARTMENT 
Custofns  Service 
Merchandise  entry: 

Anticounterfelting  Consumer 
Protection  Act:  Customs 
entry  documentation: 
comments  due  by  12-13- 
99;  published  11-16-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Pnvacy  Act:  implementation: 

comments  due  by  12-17-99: 

published  11-17-99 


UST  OF  PUBLIC  LAWS 

This  IS  a  continuing  hst  of 
public  bills  from  tfie  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641   This  list  is  also 
availatile  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Ragteter  but  may  be  onjered 
in  "sTip  law"  (individual 
pamphlet)  form  from  the 
SuperinterxJent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808),  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpi/ 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  14ia/P.L  106-130 

To  prtjvide  for  the  holding  of 
court  at  Natchez,  Mississippi, 
in  tfie  same  manner  as  court 
is  held  at  Vicksburg, 
Mississippi,  and  for  other 
purposes,  (Dec.  6,  1999;  113 
Stat.  1677) 
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in  connection  with  a  sewage 
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69537 

Agricultural  Marketing  Service 

RULES 

Avocados  grown  in — 
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Texas,  69375-69380 
Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in — 

Florida,  69371-69375 
POOPOSED  RULES 
Onions  (Vidalia)  grown  in — 

Georgia,  69419-69421 
Spearmint  oil  produced  in  Far  West,  69421-69425 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

See  Rural  Utilities  Service 

Air  Force  Department 

NOTICES 

Commercial  activities  performance  (OMB  A-76);  cost 
comparison  studies,  69512-69516 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  Nationai  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69477-69478 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 

Special  Emphasis  Panels,  69537 
Mine  Safety  and  Health  Research  Advisory  Committee, 
69537-69538 

Coast  Guard 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Coast  Guard  Mutual  Assistance  Control  Board;  secretarial 
authorization  for  Coast  Guard  members  and 
employees  to  ser\'e,  69578-69579 

Commerce  Department 

See  Census  Bureau 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Taiwan.  69510 

Thailand,  69510-69511 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Baby's  Dream  Furniture,  Inc,  69511-69512 

Customs  Service 

NOTICES 

Commercial  gauger: 
Approval— 
Saybolt  Inc.,  69594-69S9S 

Defense  Department 

See  Air  Force  Department 
See  Engineers  Corps 

Drug  Enforcement  Administration 

NOTICES 

Reports  and  guidance  documents:  availability,  etc.: 
Year  2000  (Y2K)  contingency  plans.  69548-69549 

Education  Department 

NOTICES 

Administrative  Law  Judges  Office  hearings: 

Claim  compromises — 
Puerto  Rico  Education  Department,  69516-69517 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  69516 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulator\'  Commission 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 
Energy  conservation: 
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Warm  air  furnaces  and  heating,  air  conditioning,  and 
water  heating  equipment;  lest  procedures  and 
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Navigation  regulations: 
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PROPOSED  RULES 

.\ir  quality  implementation  plans;  approval  and 
promulgation:  various  Stales: 
California.  69448 
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Reports  and  guidance  documents;  availability,  etc.: 
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Export  privileges,  actions  affecting: 
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RULES 
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PROPOSED  RULES 
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CFM  International,  69428-69430 
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Federal  Communications  Commission 
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RULES 
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Food  and  Drug  Administration 
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Medical  Devices  Advisory  Committee,  69538 

Forest  Service 

PROPOSED  RULES 

National  Forest  System  land  and  resource  management 
planning 
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See  Food  and  Drug  Administration 
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Medicare  Coverage  Advisory  Committee.  69538-69539 
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NOTICES 

Program  exclusions;  list,  69539-69541 
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See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 
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Persuifates  from— 

China.  69494-69503 
Sebacic  acid  from — 
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Justice  Department 

See  Drug  Enforcement  Administration 
See  National  Institute  of  Justice 

Laiior  Department 

See  Mine  Safety  and  Health  Administration 
See  Occupational  Safety  and  Health  Administration 
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Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  69550- 
69551 
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NOTICES 
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Nevada;  correction.  69545 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  69582 

Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  69551-69552 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 

Requiring  information  other  than  cost  or  pricing  data; 
inconsistency  correction,  69415-69416 
NOTICES 
Meetings: 

Advisory  Coimcil  task  forces,  69555-69556 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Cyiospace  Technologies.  69556 
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NOTICES 
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69550 
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PROPOSED  RULES 
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Pending  nominations,  69547 
Oil  and  gas  plans  of  operations;  availability*,  etc.: 
Padre  Island  National  Seashore.  TX.  69547-69548 
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NOTICES 
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Curtis-Straus  LLC.  69552-69555 

Office  of  Motor  Carrier  Safety 

NOTICES 

Motor  carrier  safety  standards: 
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Durham.  James  F.;  vision  requirement  exemption, 
69586-69590 

Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request.  69509 
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See  Centers  for  Disease  Control  and  Prevention 
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See  National  Institutes  of  Health 
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NOTICES 
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rate  of  excise  tax.  69575 

Research  and  Special  Programs  Administration 

NOTICES 
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Safety  advisories — 
Compressed  gas  cylinders;  unauthorized  marking. 
69590 
Pipeline  safety: 
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companies  screening,  69590-69594 
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NOTICES 
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Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Virginia,  69399-69402 

Surface  Transportation  Board 

NOTICES 
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Maryland  &  Pennsylvania  Railroad  Co.  et  al..  69594 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 
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See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 
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Treasury  Department 

See  Customs  Service 
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Balanced  Budget  Act  of  1997;  implementation: 
District  of  Columbia  retirement  plans;  Federal  benefit 
payments,  69432-69446 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  >510, 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEffT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV9»-905-4  FIR] 

Oranges,  Grapefruit.  Tangerines,  and 
Tangetos  Grown  In  Florida; 
Modification  of  Procedures  for  Limiting 
the  Volume  of  Small  Red  Seedless 
Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  ^nal  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
modifying  the  procedures  used  in 
limiting  the  volume  of  small  red 
seedless  grapefruit  prescribed  under  the 
marketing  order  for  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida.  The  marketing  order  is 
administered  locally  by  the  Citrus 
Administrative  Committee  (committee). 
The  changes  will  help  the  committee 
better  monitor  handler  compliance  with 
any  percentage  size  regulations  in  effect. 
Tbjs  rule  continues  the  changes  in 
handler  reporting  requirements  on 
shipments  of  size  48  and/or  56  red 
seedless  grapefruit  to  standardize  and 
assure  continuity  of  reporting. 
Provisions  on  new  handlers  are  also 
continued  to  assure  equitable 
apphcation  of  the  percentage  size 
regulation  to  new  and  established 
handlers.  These  modifications  are 
expected  to  help  the  committee  better 
administer  the  percentage  size 
regiilations,  when  such  regulations  are 
effective. 

EFFECTIVE  DATE:  January  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Southeast 
Marketing  Field  Office,  F&V,  AMS, 
USDA,  P.O.  Box  2276.  Winter  Haven, 


Florida  33883-2276;  telephone:  (941) 
299-4770,  Fax:  (941)  299^5169;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch.  F&V,  AMS.  USDA.  room  2522- 
S,  P.O.  Box  96456,  Washington,  DC 
20090-6456:  telephone:  (202)  690-3919. 
Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone  (202)  720-2491.  Fax:  (202) 
720-5698  or  E-mail: 
Jay. Guerber@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905, 
both  as  amended  (7  CFR  part  905). 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect,  and  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  t>efore 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretan,'  would  rule  on  the 
petition.  The  Act  provides  thatffie 
district  coinl  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 


review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Section  905.52  of  the  order  provides 
authority  to  limit  shipments  of  any 
grade  or  size,  or  both,  of  any  variety  of 
Florida  citrus.  Such  limitations  may 
restrict  the  shipment  of  a  portion  of  a 
specified  grade  or  size  of  a  variety. 

Section  905.153  of  the  regulations 
provides  procedures  for  Umiting  the 
voluime  of  small  red  seedless  grapefruit 
entering  the  fresh  market.  Under  the 
procedures,  the  committee  may 
recommend  that  only  a  certain 
percentage  of  size  48  O^Ab  minimum 
diameter  in  inches)  and/or  size  56  (3Vie 
minimum  diameter  in  inches)  red 
seedless  grapefruit  be  made  available  for 
shipment  into  fi^sh  market  chaimels  for 
any  week  or  weeks  during  the  regulation 
period.  The  regulation  period  is  11 
weeks  long  and  begins  the  third  Monday 
in  September.  Under  such  a  limitation, 
the  quantity'  of  sizes  48  and/or  56  red 
seedless  grapefruit  that  may  be  shipped 
by  a  handler  during  a  regulated  week  is 
calculated  using  the  recommended 
percentage.  By  taking  the  recommended 
weekly  percentage  times  the  average 
weekly  volume  of  red  seedless 
grapefruit  handled  by  such  handler  in 
the  previous  five  seasons,  handlers  can 
calculate  the  volume  of  sizes  48  and/or 
56  they  may  ship  in  a  regulated  week. 
Provisions  also  are  included  in 
paragraph  (a)  for  handlers  with  less  than 
five  previous  seasons  of  shipments  and 
new  handlers  with  no  record  of 
shipments.  The  committee  performs  the 
specified  calculations  when  regulation 
is  established  by  the  Secretary  for  a 
given  week,  and  provides  the 
calculations  to  each  handler. 

Section  905.153  contains  a  variety  of 
provisions  designed -to  provide  handlers 
with  some  marketing  fiexibilit>'. 
Paragraphs  (d)  and  (e)  of  that  section 
provide  allowances  for  overshipments. 
loans,  and  transfers  of  allotment.  These 
allowances  allow  handlers  the 
opportunity  to  supply  their  markets 
while  limiting  the  impact  of  small  sizes 
on  a  weekly  basis. 

Pursuant  to  paragraph  (d)  of 
§  905.153.  during  any  week  for  which 
the  Secretary  fixes  the  percentage  of 
sizes  48  and/or  56  red  seedless 
grapefruit,  any  handler  can  handle  an 
amount  of  sizes  48  and/ or  56  red 
seedless  grapefruit  not  to  exceed  110 
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percent  of  their  allotment  for  that  week. 
The  quantity  of  overshipments  (the 
amount  shipped  in  excess  of  a  handler's 
weekly  ailotmeal)  is  deducted  from  the 
handler's  allotment  for  the  following 
week. 

If  handlers  fail  to  use  their  entire 
allotments  in  a  given  week,  the  amounts 
undershipped  cannot  be  carried  forward 
to  the  following  week.  However, 
pursuant  to  paragraph  (e)  of  §  905.153. 
a  handler  to  whom  an  allotment  has 
been  issued  can  lend  or  transfer  all  or 
part  of  such  allotment  (excluding  the 
overshipment  allowance)  to  another 
handler.  In  the  event  of  a  loan,  each 
party,  prior  to  the  completion  of  the 
loan  agreement,  notifies  the  committee 
of  the  proposed  loan  and  date  of 
repayment.  If  a  transfer  of  allotment  is 
desired,  each  party  promptly  notifies 
the  committee  so  that  proper 
adjustments  of  the  records  can  be  made. 
In  each  case,  the  committee  confirms  in 
writing  all  such  transactions  prior  to  the 
following  week.  Under  these  provisions, 
the  committee  can  act  on  behalf  of 
handlers  wanting  to  arrange  allotment 
loans  or  participate  in  the  transfer  of 
allotment. 

The  committee  computes  each 
handler's  allotment  by  multiplying  the 
handler's  average  week  by  the 
percentage  established  by  regulation  for 
that  week.  The  committee  notifies  each 
handler  prior  to  that  particular  week  of 
the  quantity  of  sizes  48  and  56  red 
seedless  grapefruit  such  handler  could 
handle  during  a  particular  week,  making 
the  necessary  adjustments  for 
overshipments  and  loan  rejpajrments. 

This  rule  continues  in  effect  reporting 
procedures  in  paragraphs  (d)  and  (e)  of 
§  905.153.  and  the  addition  of  a  new 
paragraph  (f)  on  new  handler 
participation.  The  changes  were 
recommended  imanimously  by  the 
committee  at  its  meeting  on  April  6. 
1999. 

This  rule  does  not  establish  any 
volume  regulation.  A  proposed  rule  to 
establish  volume  regulation  during  the 
1 999-2000  season  was  published  in  the 
Federal  Register  on  August  26. 1999  (64 
FR  46603).  The  period  for  the  receipt  of 
written  comments  on  that  proposal 
ended  September  10.  1999. 
Subsequently,  an  interim  final  rule 
adjusting  the  proposed  percentages  as 
recommended  by  the  committee  was 
published  in  the  Federal  Register  on 
September  17.  1999  (64  FR  50419). 
Comments  were  invited  until  September 
27. 1999,  and  none  was  received.  An 
action  finalizing  the  interim  final  rule 
was  published  November  18, 1999  (64 
FR  63159). 

The  changes  continued  in  effect  by 
this  rule  are  intended  to  standardize  and 


foster  uniformity  of  reporting,  help  the 
committee  better  monitor  compliance 
with  any  percentage  size  regulations  in 
effect,  and  improve  overall 
administration  of  the  program.  The 
provisions  on  "new  handler" 
registration  are  intended  to  ensure  that 
the  shipment  calculations  for  such 
handlers  are  correct  and  that  the 
shipment  allotments  are  appropriately 
applied.  According  to  committee 
management,  these  improvements  have 
worked  well. 

This  rule  continues  in  effect  the 
revisions  to  paragraph  (d)  of  §905.153 
requiring  handlers  to  report  red  seedless 
grapefruit  shipments  to  interstate  and 
export  markets  by  day  for  each 
regulation  week.  The  report  is  required 
to  be  completed  and  received  by  the 
committee  no  later  than  2  p.m.  of  the 
business  day  following  the  shipments. 
The  committee  previously  obtained 
shipment  information  from  daily 
manifest  reports  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services'  Fruit  and  Vegetable 
Division,  but  the  information  needed  to 
be  reformatted  by  the  committee  for  use 
in  checking  handler  compliance  with 
the  weekly  percentage  size  regulation, 
and  in  arranging  loans  or  transfers  of 
excess  allotments  among  handlers.  This 
had  been  costly  ".nd  time  consuming  for 
the  committee. 

When  percentage  size  regulations 
were  applied  last  season,  most  handlers 
voluntarily  supplied  (electronically  or 
by  fax)  the  committee  with  daily 
shipment  information  on  their  size  48 
and/or  56  size  red  seedless  grapefruit. 
This  helped  the  committee  expedite  the 
compilation  and  dissemination  of 
shipment  information  on  the  small- 
sized  red  seedless  grapefruit.  The  more 
timely  information  helped  the  handlers 
make  marketing  plans  to  service  their 
customers  better,  and  enabled  the 
committee  to  verify  handler  compliance 
in  a  more  timely  and  less  burdensome 
manner. 

The  information  provided  by  handlers 
shipping  48  and/or  56  size  red  seedless 
grapefruit  is  maintained  by  them  as  part 
of  their  regular  business  operations  so 
the  burden  in  supplying  this 
information  has  been  minimal.  Thus, 
the  addition  of  this  reporting 
requirement  to  the  procedures  in 
§  905.153(d)  merely  standardizes  the 
collection  of  information  which 
handlers  maintain  as  part  of  their 
regular  business  operations.  The  report 
has  ensured  that  the  daily  shipment 
information  received  by  the  committee 
is  in  the  same  format  from  all  handlers 
shipping  48  and/or  56  size  red  seedless 
grapefruit. 


Paragraph  (e)  of  §905.153  previously 
specified,  among  other  things,  that  each 
handler  party  to  a  transfer  or  loan  of  any 
or  all  of  their  shipping  allotment 
(excluding  the  overshipment  allowance) 
shall  promptly  notify  the  committee  so 
the  proper  adjustment  of  records  may  be 
made.  "To  provide  uniformity  in 
reporting  and  help  the  committee 
confirm  such  transactions  prior  to  the 
following  week  to  the  handlers 
involved,  the  committee  reconmiended 
that  the  notification  be  made  no  later 
than  noon  on  the  Wednesday  following 
the  regulation  week. 

With  a  precise  reporting  deadline,  the 
committee  has  been  able  to  adjust  its 
records  in  a  more  timely  manner  and 
more  easily  confirm  the  transactions  in 
writing  to  the  handlers  involved  prior  to 
the  following  week.  It  also  has  enabled 
the  committee  to  do  a  more  effective  job 
when  acting  on  behalf  of  handlers  in 
arranging  allotment  loans  or  transfers. 
Continuation  of  this  change  will  not  be 
unduly  burdensome  on  handlers 
because  most  had  already  been  filing 
their  reports  by  the  specified  deadline 
prior  to  the  issuance  of  the  interim  final 
rule. 

The  committee  also  recommended 
precluding  sales  agents  of  handlers  from 
filing  weekly  cumulative  handler 
reports  on  transfers  or  loans  for  all  of 
the  handlers  they  represent,  rather  than 
reports  for  each  handler  involved  in 
such  transactions.  The  current 
provisions  require  individual  reports  to 
be  filed  and  the  individual  handlers 
involved  are  required  to  certify  thft  the 
information  on  the  reports  submitted  to 
the  conunittee  is  accurate.  Thus,  no 
change  in  §  905.153  is  needed  to  require 
sales  agents  to  submit  individual 
handler  reports  on  such  transactions  for 
each  of  the  participating  handlers  for 
which  they  act  as  sales  agents. 

A  new  paragraph  (f)  was  added  to 
§  905.153  covering  new  handler 
registration  The  new  paragraph 
specifies  that  new  handlers  without  a 
shipment  history  shall  register  writh  the 
committee  for  their  red  seedless 
grapefruit  allotments  prior  to  the 
regulation  period.  On  a  form  provided 
by  the  committee,  each  new  handler 
indicates  its  name,  address,  telephone 
and  fax  number,  its  Florida  citrus 
dealer's  license  number,  the 
packinghouse  registration  number 
issued  by  the  Florida  Department  of 
Agriculture  and  Consumer  Services' 
Fruit  and  Vegetable  Division,  and  the 
physical  location  of  the  packinghouse 
where  the  red  seedless  grapefruit  will  be 
prepared  for  market.  New  handler 
registrations  have  allowed  the 
committee  to  place  the  handler  on  its 
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mailing  list  to  assure  that  the  handler 
receives  needed  information. 

The  addition  of  these  registration 
procedures  for  new  handlers  will  assure 
that  these  handlers  continue  to  receive 
the  shipment  allocations  to  which  they 
are  entitled  during  the  regulation 
period,  and  help  the  committee  with  its 
handler  audits  and  compliance  checks. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  information  collection 
requirements  that  are  contained  in  this  . 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
No.  0581-0094.  Also,  pursuant  to 
requirements  set  forth  in  the  Regulatory 
Flexibility  Act  (RFA),  AMS  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they,  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  80  grapefruit 
handlers  subject  to  regulation  under  the 
order  and  approximately  11.000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration 
(SBA)  as  those  having  annual  receipts  of 
less  than  $5,000,000,  and  small 
agricultiual  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000  (13  CFR  121.601). 

Based  on  industry  and  conmiittee 
data,  the  average  aiuiual  f.o.b.  price  for 
fresh  Florida  red  grapefruit  during  the 
1998-99  season  was  around  S7.20  per  *  5 
bushel  carton,  and  total  fresh  shipments 
for  the  1998-99  season  are  estimated  at 
14.6  million  cartons  of  red  grapefruit. 
Approximately  20  percent  of  ^1 
handlers  handled  60  percent  of  Florida 
grapefi-uit  shipments.  In  addition,  many 
of  these  handlers  ship  other  citrus  fruit 
and  products  which  are  not  included  in 
committee  data  but  would  contribute 
further  to  handler  receipts.  Using  the 
average  f.o.b.  price,  about  80  percent  of 
grapefruit  handlers  could  be  considered 
small  businesses  under  SBA's 
definition,  and  about  20  percent  of  the 
handlers  could  be  considered  large 
businesses.  The  majority  of  Florida 
grapefruit  handlers  and  growers  may  be 
classified  as  small  entities. 


Section  905.52  of  the  order  provides 
authority  to  limit  shipments  of  any 
grade  or  size,  or  both,  of  any  variety  of 
Florida  citrus.  Such  limitations  may 
restrict  the  shipment  of  a  portion  of  a 
specified  grade  or  size  of  a  variety. 

Section  905.153  of  the  regulations 
provides  procedures  for  limiting  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market.  Under  the 
procedures,  the  committee  may 
recommend  that  only  a  certain 
percentage  of  size  48  Of/is  minimum 
diameter  in  inches)  and/or  size  56  (3V,(, 
minimum  diameter  in  inches)  red 
seedless  grapefiTjit  be  made  available  for 
shipment  into  fresh  market  chaimels  for 
any  week  or  weeks  during  the  regulation 
period.  The  regulation  period  is  11 
weeks  long  and  begins  the  third  Monday 
in  September  Under  such  a  limitation, 
the  quantity  of  sizes  48  and/or  56  red 
seedless  grapefruit  that  may  be  shipped 
by  a  handler  during  a  regulated  week  is 
calculated  using  the  recommended 
percentage.  By  taking  the  recommended 
weekly  percentage  times  the  average 
weekly  volume  of  red  seedless 
grapefhiit  handled  by  such  handler  in 
the  previous  five  seasons,  handlers  can 
calculate  the  volume  of  sizes  48  and/or 
56  they  may  ship  in  a  regulated  week- 
Provisions  also  are  included  in 
paragraph  (a)  for  handlers  with  less  than 
five  previous  seasons  of  shipments  and  . 
new  handlers  with  no  record  of 
shipments.  The  committee  staff 
performs  the  specified  calculations 
when  regulation  is  established  by  the 
Secretary  for  a  given  week,  and  provides 
the  calculations  to  each  handler. 

Section  905.153  contains  a  variety  of 
provisions  designed  to  provide  handlers 
with  some  marketing  flexibility. 
Paragraphs  (d)  and  (e)  of  that  section 
provide  allowances  for  overshipments, 
loans,  and  transfers  of  allotment.  These 
allowances  allow  handlers  the 
opportunity  to  supply  their  markets 
while  limiting  the  impact  of  small  sizes 
on  a  weekly  basis. 

Pursuant  to  paragraph  (d)  of 
§  905.153.  during  any  week  for  which 
the  Secretary  fixes  the  pen:entage  of 
sizes  48  and/or  56  red  seedless 
grapefruit,  any  handler  can  handle  an 
amount  of  sizes  46  and/or  56  red 
seedless  grapefruit  not  to  exceed  110 
percent  of  their  allotment  for  that  week 
The  quantity  of  overshipments  (the 
amount  shipped  in  excess  of  a  handler's 
weekly  allotment)  is  deducted  from  the 
handler's  allotment  for  the  following 
week. 

If  handlers  fail  to  use  their  entire 
allotments  in  a  given  week,  the  amounts 
undershipped  caimot  be  carried  forward 
to  the  following  week.  However, 
pursuant  to  paragraph  (e)  of  §  905. 1 53  a 


handler  to  whom  an  allotment  has  been 
issued  can  lend  or  transfer  all  or  part  of 
such  allotment  (excluding  the  over 
shipment  allowance)  to  another  handler. 
In  the  event  of  a  loan,  each  party,  prior 
to  the  completion  of  the  loan  agreement, 
notifies  the  conunittee  of  the  proposed 
loan  and  date  of  repayment.  If  a  transfer 
of  allotment  is  desired,  each  party 
promptly  notifies  the  committee  50  that 
proper  adjustments  of  the  records  can  be 
made.  In  each  case,  the  committee 
confirms  in  writing  all  such  transactions 
prior  to  the  following  week.  Under  these 
provisions,  the  committee  can  act  on 
behalf  of  handlers  wanting  to  arrange 
allotment  loans  or  participate  in  the 
transfer  of  allotment. 

The  committee  computes  each 
handler's  allotment  by  multiplying  the 
handler's  average  week  by  the 
percentage  established  by  regulation  for 
that  week.  The  committee  notifies  each 
handler  prior  to  that  particular  week  of 
the  quantity  of  sizes  48  and  56  red 
seedless  grapefruit  such  handler  could 
handle  during  a  particular  week,  making 
the  necessarv'  adjustments  for 
overshipments  and  loan  repayments. 

This  rule  continues  in  enect  the 
modified  reporting  procedures  in 
paragraphs  (d)  and  (e)  of  §905.153.  and 
the  addition  of  a  new  paragraph  (0  on 
new  handler  participation.  The  changes 
were  recommended  unanimously  by  the 
committee  at  its  meeting  on  April  6, 
1999. 

This  rule  does  not  establish  any 
volume  regulation.  A  proposed  rule  to 
establish  volume  regulation  during  the 
1999-2000  season  was  pubUshed  in  the 
Federal  Register  on  August  26. 1999  (64 
FR  46603)  The  period  for  the  receipt  of 
written  comments  on  that  proposal 
ended  September  10. 1999. 
Subsequently,  an  interim  final  rule  was 
published  in  the  Federal  Register  on 
September  27. 1999  (64  FR  51888) 
establishing  adjusted  percentages 
recommended  by  the  committee.  The 
period  for  written  comments  ended  on 
October  27,  1999.  and  none  was 
received.  An  action  finalizing  the 
interim  final  rule  was  published  on 
November  18. 1999  (64  VR  63159) 

The  changes  continued  by  this  rule 
are  intended  to  standardize  and  foster 
uniformity  of  reporting,  help  the 
committee  better  monitor  compliance 
with  any  percentage  size  regulations  in 
effect,  and  improve  overall 
administration  of  the  program.  The 
provisions  on  "new  handler" 
registration  are  intended  to  ensure  that 
new  handlers  receive  shipment 
allotments,  that  the  shipment 
calculations  for  such  handlers  are 
coned,  and  that  the  shipment 
allotments  are  appropriately  applied. 


69374         Federal  Register / Vol.  64.  No.  238 /Monday.  December  13,  1999 /Rules  and  Regulations 


According  to  committee  management, 
these  improvements  have  worked  well 
during  1999. 

This  action  continues  in  effect  the 
revisions  to  paragraph  (d)  of  S  905.153 
requiring  handlers  to  report  red  seedless 
grape&uit  shipments  to  interstate  and 
export  markets  by  day  for  each 
regulation  week.  The  report  is  required 
to  be  completed  and  received  by  the 
committee  no  later  than  2  p.m.  of  the 
business  day  following  the  shipments. 
The  committee  previously  obtained 
shipment  information  from  daily 
manifest  reports  from  the  Florida 
Department  of  Agriculture's  Division  of 
Fruit  and  Vegetable,  but  the  information 
needed  to  be  reformatted  by  the 
committee  for  use  in  checking  handler 
compliance  with  the  weekly  percentage 
size  regulation,  and  in  arranging  loans 
or  transfers  of  excess  allotment  among 
handlers.  This  had  proven  to  be  costly 
and  time  consuming  for  the  committee. 

When  percentage  size  regulations 
were  applied  last  season,  most  handlers 
voluntarily  supplied  (electronically  or 
by  fax)  the  committee  daily  shipment 
information  on  their  size  48  and/ or  56 
size  red  seedless  grapefruit  to  help  the 
committee  expedite  the  compilation  and 
dissemination  of  shipment  information 
on  the  small-sized  red  seedless 
grapefruit.  The  more  timely  information 
helped  the  handlers  make  marketing 
plans,  and  enabled  the  committee  to 
verify  handler  compliance  in  a  more 
timely  and  less  burdensome  manner. 

The  information  provided  by  handlers 
shipping  48  and/ or  56  size  red  seedless 
grapefruit  is  maintained  by  them  as  part 
of  their  regular  business  operations  so 
the  burden  in  supplying  this 
information  has  been  minimal.  Thus, 
the  continuation  of  this  reporting 
requirement  in  the  procedures  in 
()  905.153(d)  merely  standardizes  the 
collection  of  information  which 
handlers  maintain  as  part  of  their 
regular  business  operations. 

Paragraph  (e)  of  §905.153  specifies, 
among  other  things,  that  each  handler 
party  to  a  transfer  or  loan  of  any  or  all 
of  their  shipping  allotment  (excluding 
the  over  shipment  allowance)  shall 
promptly  notify  the  committee  so  the 
proper  adjustment  of  records  may  be 
made.  To  provide  uniformity  in 
reporting  and  help  the  committee 
confirm  such  transactions  prior  to  the 
following  week  to  the  handlers 
involved,  the  committee  recommended 
that  the  notification  be  made  no  later 
than  noon  on  the  Wednesday  following 
the  regulation  week. 

With  a  precise  reporting  deadline,  the 
committee  has  been  able  to  adjust  its 
records  in  a  more  timely  manner  and 
more  easily  confirm  the  transactions  in 


writing  to  the  handlers  involved  prior  to 
the  following  week.  It  also  has  been  able 
to  do  a  more  effective  job  when  acting 
on  behalf  of  handlers  in  arranging 
allotment  loans  or  transfers.  This  change 
will  not  be  unduly  burdensome  on 
handlers  because  most  are  already  filing 
their  reports  by  the  specified  deadline. 

The  committee  also  recommended 
precluding  sales  agents  of  handlers  from 
filing  weekly  cumulative  handler 
reports  on  transfers  or  loans  for  aU  of 
the  handlers  they  represent,  rather  than 
reports  for  each  handler  involved  in 
such  transactions.  The  current 
provisions  require  individual  reports  to 
be  filed  and  the  individual  handlers 
involved  are  required  to  certify  that  the 
information  on  the  reports  submitted  to 
the  committee  is  accurate.  Thus,  no 
change  is  required  to  the  procedures  in 
§905.153  to  require  sales  agents  to 
report  information  on  an  individual 
handler  basis. 

Regarding  the  provisions  on  new 
handler  registration,  a  new  paragraph  (f) 
was  added  to  §  905.153.  The  new- 
paragraph  specifies  that  new  handlers 
without  a  shipment  history  shall  register 
for  their  red  seedless  grapefruit 
allotments  prior  to  the  regulation 
period.  On  a  form  provided  by  the 
committee,  each  new  handler  indicates 
its  name,  address,  telephone  and  fax 
number,  its  Florida  citrus  dealer's 
license  nimiber.  the  packinghouse 
registration  number  issued  by  the 
Florida  Department  of  Agriculture  and 
Consumer  Services'  Fruit  and  Vegetable 
Division,  and  the  physical  location  of 
the  packinghouse  where  the  red 
seedless  grapefruit  will  be  prepared  for 
market. 

The  addition  of  these  registration 
procedures  for  new  handlers  will 
continue  to  assure  that  these  handlers 
receive  the  shipment  allocations  to 
which  they  are  entitled  during  the 
regulation  period,  and  help  the 
committee  with  its  handler  audits  and 
compliance  checks. 

Handlers  will  be  required  to  submit  a 
form  to  the  committee  on  their  daily 
shipments  of  size  48  and/or  56  red 
seedless  grapefruit,  and  new  handlers 
also  will  have  to  submit  a  registration 
form  to  ship  fruit  pursuant  to  any 
allotment  percentage  established  by  the 
Secretan,'.  The  rule  will  increase  the 
reporting  burden  on  approximately  80 
handlers  of  red  seedless  grapefrniit  who 
will  take  about  0.05  of  an  hour  to 
complete  each  report  regarding 
allotment  loans  or  transfers,  and 
shipments.  New  handlers  without  a 
record  of  shipments  registering  with  the 
committee  will  take  about  0.03  of  an 
hour  to  complete  the  "new  handler" 
registration  form.  The  information 


collection  requirements  contained  in 
$905,153  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  a-ssigned  OMB 
number  0581-0094. 

The  committee  considers  the  changes 
made  by  this  rule  the  most  viable  ways 
to  improve  the  percentage  size  volume 
regulation  procedures. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  The  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  proposed  rule.  However,  red 
seedless  grapefruit  must  meet  the 
requirements  as  specified  in  the  U.S. 
Standards  for  Grades  of  Florida 
Grapefiiiit  (7  CFR  51.750  through 
51.784)  issued  under  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621 
through  1627). 

In  addition,  the  committee's  meeting 
was  widely  publicized  throughout  the 
citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
committee  meetings,  the  April  6.  1999. 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://virww.ams.usda.gov/fv/moab/ 
html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  lay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATIOM 
CONTACT  section. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  September  27. 1999.  Copies 
of  the  rule  were  mailed  by  the 
Comminee's  staff  to  all  Committee 
members  and  grapefruit  handlers  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  That  rule  provided  for 
a  30-day  comment  period  which  ended 
October  27.  1999.  No  comments  were 
received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  reconomendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  (64  FR  51888. 
September  27,  1999)  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 
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List  of  Subiects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos.  Tangerines. 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  905  which  was 
published  at  64  FR  51888  qn  September 
27, 1999,  is  adopted  as  a  final  rule 
without  change. 

Uated:  UecemtJer  7.  1999. 
Robert  C,  Kecney, 

Deputy  Adminjstmtor.  Fruit  and  Vegetable 
Programs. 

IFR  Doc.  99-32231  Filed  12-10-99:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Pan  906 

[Docket  No.  FV99-906-3  FIR] 

Oranges  and  Grapefruit  Grown  in 
Lower  Rio  Grande  Valley  In  Texas; 
Changes  to  Pack  Requireinents 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agricultiu'e  [Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  changed  the  pack  requirements 
prescribed  under  the  marketing  order 
covering  oranges  and  grapefruit  grown 
in  the  Lower  Rio  Grande  Valley  in 
Texas.  The  marketing  order  regulates 
the  handling  of  such  fruit  and  is 
administered  locally  by  the  Texas 
Valley  Citrus  Committee  (Committee). 
This  rule  continues  in  effect  the  changes 
to  the  orange  and  grapefruit  pack  sizes 
so  that  each  pack  size  reflects  the  actual 
number  of  fruit  in  a  ~/io  bushel  carton. 
It  also  more  closely  aligns  the  pack  sizes 
for  Texas  oranges  with  the  pack  sizes 
used  by  shippers  of  California  oranges. 
The  rule  also  continues  in  effect 
conforming  changes  to  the  pack  size 
references  in  the  minimum  size 
regulations.  Continuation  of  these 
changes  will  enable  Texas  handlers  to 
compete  more  effectively  in  the 
marketplace. 

EFFECTIVE  DATE:  January  12.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  Regional  Manager. 
McAllen  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 


AMS,  USDA,  1313  E.  Hackberry. 
McAllen,  Texas  78501:  telephone:  (956) 
682-2833,  Fax:  (956)  682-5942:  or 
George  Kelhart,  Technical  Advisor. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456: 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  lay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  P.O.  Box  96456,  room 
2S25-S,  Washington,  DC  20090-6456: 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber^usda.gov . 
SUPPLEMENTARY  INFORHtATKHt:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  906.  as  amended  (7  CFR 
part  906),  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  129B8,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretar>'  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  in  effect  the 
changes  to  the  previous  orange  and 


grapefruit  pack  sizes  from  a  1-/b  bushel 
box  basis  to  pack  sizes  based  upon  the 
actual  number  of  buil  packed  in  a  "An 
bushel  carton.  The  orange  pack  sizes 
will  also  be  more  closely  aligned  to  the 
pack  sizes  and  size  tolerances  used  by 
California  orange  shippers.  The  rule  also 
continues  in  effect  the  conforming 
changes  to  the  pack  size  references  in 
the  minimum  size  regulations  for 
oranges  and  grapefruit  so  the  minimum 
size  requirements  remain  the  same  as 
previously  specified.  Continuation  of 
these  changes  will  enable  handlers  to 
compete  more  effectively  in  the 
marketplace. 

The  Committee's  Grade  and  Size 
Subcommittee  met  on  April  20  and  29. 
and  May  4,  1999,  and  discussed 
possible  changes  to  the  order's  pack 
requirements.  At  a  meeting  on  May  13. 
1999.  the  Subcommittee  recommended 
and  the  Committee  unanimously 
approved  changes  to  the  regulations.  On 
|uly  1. 1999.  the  Committee  ihet  again 
and  unanimously  recommended  the 
following  changes  to  the  orange  and 
grapefruit  pack  and  conforming  changes 
to  the  size  regulations. 

(1)  Eliminate  two  pack  size  tables  for 
different  orange  varieties,  change  the 
pack  sizes  to  a  Vio  bushel  carton  basis 
for  all  orange  varieties  to  be  consistent 
with  California  pack  sizes,  and  add  a 
pack  size  64  to  the  California  sizes.  The 
changes  resulted  in  one  pack  size  chart 
ranging  from  pack  size  24  to  1 38  with 
minimum  and  maximum  diameter  size 
ranges  for  all  oranges,  and,  when  packed 
in  Vii)  bushel  containers,  the  pack  sizes 
reflect  the  actual  number  of  fruit  in  the 
container; 

(2)  Replace  the  1-^5  bushel  box 
references  in  the  regulations  with  '/lo 
bushel  carton  references: 

(3)  Change  the  grapefruit  pack  sizes 
based  on  a  1  ^.'s  bushel  box  to  pack  sizes 
based  upon  the  actual  number  of  fruit 
packed  in  a  'id  bushel  carton:  and 

(4)  Make  conforming  changes  to  the 
size  requirements  in  §906.365  based  on 
the  above  changes  to  keep  the  minimum 
size  requirements  for  oranges  and 
grapefruit  the  same  as  previously 
specified. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  oranges  and 
grapefruit  grovm  in  the  Lower  Rio 
Grande  Valley  in  Texas  are  required  to 
be  inspected  and  meet  grade,  size, 
container,  and  pack  requirements. 
Section  906.40  authorizes  the  issuance 
of  pack  regulations.  Section 
906.340(a)(2)  of  the  order's  rules  and 
regulations  outlines  pack  requirements 
for  fresh  shipments  of  Texa-s  oranges 
and  grapefruit. 
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Changes  to  the  Pack  Requirements  for 
Oranges 

Section  906.340(a)(2)(i)  specifies  pack 
requirements  for  oranges.  It  previously 
included  two  tables  specifying  pack 
sizes  in  terms  of  minimum  and 
maximum  diameters  for  each  specified 
pack  size,  for  different  varieties  of 
oranges.  Packing  tolerances  for  off-size 
continue  to  be  specified,  together  with 
standard  pack  requirements. 

Previously,  oranges  were  divided  into 
two  categories  for  the  purpose  of  pack 
regulations:  (1)  Navel.  Valencia,  and 
similar  late-type  oranges,  and  (2)  all 
other  varieties  of  oranges.  For  all  types 
of  oranges,  13  pack  sizes  ranging  from 
pack  size  46  (the  largest  fruit)  to  pack 
size  324  (the  smallest  fruit)  were 
specified.  The  minimum  diameters  for 
Navel.  Valencia,  and  similar  late-type 
oranges  for  each  of  the  pack  sizes  were 
^'ib  inch  smaller  than  those  specified  for 
all  other  oranges,  while  the  maximum 
diameters  for  all  varieties  of  oranges  in 
the  13  pack  sizes  were  the  same. 

All  oranges,  however,  must  have  been 
at  least  padt  size  288.  except  that  the 
minimum  diameter  limit  was  2**A6 
inches. 

The  previous  orange  pack  sizes  and 
minimum  and  maximum  diameters  are 
shown  in  the  following  tables: 

Table  I  (Section  906.304(a)(Z)ii)(a)) 

Table  I— Of«NGES,  Except  Navels, 
Valencias,  and  Similar  Late-Type 
Oranges 

|1^  bushel  box) 


Table  11— Navels,  Valencia  and 
Similar  Late-Type  Oranges— 
Continued 

(1%  bushel  box] 


Pack  size 

Diaineter 

n  Inches 

MIniiDuni 

Maximum 

64 

3'^!. 

44',<i 

70  or  72  

3' v.. 

4Viii 

80  ..„.„... 

aVte 
3Vi. 

4^<e 

100 

3'¥.. 

112... 

SVtt 

3"Ae 

125 

3Vi. 

3V<s 

163 . — 

2'*i« 

3V<a 

200 

2¥>a 

3V>6 

252 -.. 

2V>s 

2'Vt. 

288  

2%. 

2^.0 

Pack  size 

Diameter  in  inches 

Minimuffl 

Maximum 

46s  

54s  or  56'S 

64'S    

4%^. 

3'Vi. 

3<4Sa 
3'A» 
3^» 

2'Vi. 
2"A. 
PAt 

2^1. 

5 

4'Vt6 
4'y.e 

70s  Of  72*8  

80's    ... 

4V.S 
4^1. 

100's  

1128  

125's    

3'y.« 

3"/i<i 
3H'.. 

163*s        

3V1B 

3'A, 

252s  

2'V.. 

288's  

324s  

2^.6 
2^.6 

Table  n  (Section  906.340(aK2)(i)(c)) 

Table  II— Navels,  Valencia  and 
Similar  Late-Type  Oranges 

[1^5  bushel  box] 


Pack  size 

Diameter  in  inches 

Minimum 

Maximum 

46 

54 

4 

5 
4'V.. 

All  oranges  must  have  been  at  least  Pack 
Size  288,  except  that  the  minimum 
diameter  limit  for  Pack  Size  288  oranges 
in  any  lot  was  2^,6  inches. 

The  Committee  recommended 
changing  the  orange  pack  sizes  to  the 
pack  sizes  used  by  the  California  citrus 
industry.  A  study  by  the  Committee 
indicated  that  approximately  39  percent 
of  Texas  oranges  are  sold  in  Texas,  and 
about  36  percent  in  California.  Almost 
90  percent  of  Texas  oranges  are 
marketed  west  of  the  Mississippi  River. 
California  dominates  the  western 
domestic  orange  market  v«th  fruit 
available  on  a  year-round  basis.  Texas, 
on  the  other  hand,  is  a  relatively  small 
producer  of  oranges  with  a  marketing 
season  from  late  September  through 
May.  Previously,  the  pack  sizes  for 
California  oranges  were  different  from 
those  for  Texas  oranges.  Furthermore,  as 
mentioned  before.  Texas  previously  had 
two  orange  size  tables — one  for  Navels, 
Valencia,  and  similar  late-type  oranges, 
and  another  for  all  other  varieties. 

Since  California  dominates  the  orange 
market,  produce  buyers  are  much  more 
familiar  with  California  orange  pack 
sizes  than  pack  sizes  previously  used  by 
the  Texas  citrus  industry.  Buyers' 
computers  tended  to  have  California 
pack  sizes  listed,  but  not  Texas'.  This 
put  handlers  of  Texas  oranges  at  a 
competitive  disadvantage.  Further. 
Texas  did  not  previously  pack  a  size  138 
orange  because  this  size  was  not  a 
specified  pack  size.  The  closest  Texas 
sizes  were  126  and  144.  As  a  result,  the 
Texas  orange  industry'  could  not  take 
advantage  of  size  138  business. 

Moreover,  retailers,  wholesalers,  food 
service  distributors,  and  brokers  were 
much  more  familiar  with  California 
orange  pack  sizes  than  Texas  orange 
pack  sizes  because  California  ships  a 
much  larger  volume  and  is  present  in 
the  marketplace  year-round.  Having 
pack  sizes  different  from  California's 
was  a  marketing  problem  that  affected 


all  producers  and  handlers  and  caused 
the  Texas  industry  to  lose  fresh  orange 
sales.  The  Committee  believed  that  the 
Texas  pack  sizes  needed  to  be  more 
closely  aligned  vrith  the  C^alifomia  pack 
sizes,  in  addition  to  the  pack  sizes  used 
by  the  C^iforaia  industry,  the 
Committee  recoumiended  a  pack  size 
64.  presently  a  very  popular  size  for  the 
Texas  industry,  ranging  from  a 
minimum  diameter  of  2"/i6  inches  to  a 
maximum  of  3"Vi6  inches. 

The  Committee  unanimously 
recommended  orange  pack  sizes  ranging 
from  pack  size  24  to  138  with  minimum 
and  maximum  diameters  based  on  the 
'Ao  bushel  carton  and  the  actual  number 
of  fruit  in  that  size  carton,  as  shown  in 
the  following  table: 


Oranges 

[^'lO  BUSHEL  CARTON) 


Pack  size/  num- 

Diameter in  Inches 

ber  ot  oranges 

Minimum 

Maximum 

24 

3'Vi. 

3^ia 

SVie 

32 

*V,» 

36 

3V,. 

4>y.. 

40 ~ 

3^ie 

4yie 

48 ^ 

2'%^« 

4 

56  ..._      , 

2'iyie 

3'^a 

64  ...     

2'Vi. 

SWia 

72  .„. ... 

2^e 

3^i» 

88 

24<ia 

3V.« 

113 

2'/ia 

3 

138 - 

2Vn 

2'Wa 

Previously.  Texas  had  minimum  and 
maximum  orange  size  diameters  in 
inches  and  fractions  of  an  inch  for  each 
pack  size  based  on  the  1^/*  bushel  box. 
The  Committee  recommended  changes 
to  the  minimum  and  maximum 
diameter  size  ranges  for  the  proposed 
pack  sizes  to  a  'A"  bushel  carton  basis 
as  shown  in  the  foregoing  table  because 
IVs  bushel  boxes  were  no  longer  used 
by  the  industry. 

Adopting  the  California  orange  pack 
sizes  for  all  varieties  of  oranges 
eliminated  the  two  separate  pack  size 
tables  previously  in  the  orange  pack 
regulations.  Separate  tables  for  different 
varieties  of  oranges  bad  been 
established  to  allow  for  varietal  size 
differences.  Some  varieties  tend  to  be 
round  and  others  slightly  oblong,  and 
older  mechanical  fruit  sizing  equipment 
could  not  accurately  size  the  differently 
shaped  fruit.  Present  day  mechanical 
fruit  sizers,  however,  accurately  size  all 
varieties  of  oranges  regardless  of  shape, 
and  two  separate  pack  size  tables  for 
different  orange  varieties  were  no  longer 
necessary. 

Language  was  added  to  clarify  that  if 
Vic  bushel  containers  of  oranges  are 
marked,  the  count  of  fruit  in  each 
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container  shall  not  be  less  than  the 
count  marked  on  the  container,  but  may 
exceed  the  count  marked  on  the 
container  by  not  more  than  8  percent. 
The  8  percent  tolerance  is  used  in 
CaliSomia.  When  packed  in  marked 
containers  other  than  the  vm  bushel,  the 
pack  sizes  applicable  to  Via  bushel 
containers  shall  also  apply  to  such 
containers. 

Replace  References  to  the  If/n  Bushel 
Box  With  a  Vio  Bushel  Carton 

As  discussed  earlier,  the  Texas  orange 
and  grapefruit  regulations  previously 
referred  to  a  1  V»  bushel  box.  The  1% 
bushel  box  was  a  carryover  bom  past 
years  when  fruit  was  packed  in  a 
wooden  "Bruce"  box.  which  is  twice  the 
size  of  the  common  Vio  bushel  carion 
presently  used  in  commercial  business. 
The  Committee  recommended  changing 
all  references  to  the  l^/s  bushel  box  to 
a  Vio  bushel  carton.  References  to  the 
1%  bushel  box  and  associated  fruit  pack 
sizes  based  on  that  container  were 
confusing  to  the  industry.  All  weekly 
Committee  utilization  reports,  armual 
reports,  and  other  documents  reference 
the  Vio  bushel  carton  equivalent.  With 
the  elimination  of  the  I'/s  bushel  box, 
the  orange  pack  sizes  are  in  accordance 
with  the  count  in  a  'Aa  bushel  carton. 

The  Vio  bushel  carton  equivalent  and 
fruit  count  per  carton  is  now  the 
accepted  unit  of  measure  for  oranges 
and  grapefruit  within  the  Texas 
industry.  Handlers  actually  pack  as  to 
count  of  fruit  in  the  box.  Eliminating  all 
references  to  the  IVs  bushel  box  and 
related  pack  sizes  minimizes  confusion 
among  all  producers  and  handlers. 

Changes  to  the  Pack  Requirements  for 
Grape&Mit 

Section  9O6.340(a)(2)(ii)  specifies 
pack  requirements  for  grapefruit  based 
upon  the  United  States  Standards  for 
Grades  of  Grapefruit  (Texas  and  States 
other  than  Florida,  California,  and 
Arizona),  hereinafter  referred  to  as  the 
"grapefruit  standards",  with  some 
exceptions.  Grapefruit  was  previously 
required  to  be  packed  within  the 
diameter  limits  specified  for  the  various 
pack  sizes  defined  in  7  CFR  51.630(c)  of 
the  grapefruit  standards,  based  on  a  I'/s 
bushel  box.  Exceptions  were  that  the 
minimum  diameter  limit  for  pack  size 
96  grapefruit  was  S^Ao  inches,  and  for 
pack  size  112  grapefruit,  the  minimum 
diameter  was  3Vi»  inches.  The  standard 
pack  and  standard  sizing  requirements, 
and  packing  tolerances  remain 
imchanged. 

The  grapefruit  standards  define  eight 
pack  sizes.  The  smallest  is  size  "Vi26, 
which  ranges  from  a  minimum  of  3 
inches  to  a  maximum  of  I'Ae  inches  in 


diameter.  The  largest  is  size  46  which 
ranges  hum  4 Vie  to  5  inches  in 
diameter.  The  Texas  grapefr-uit  pack 
regulations  included  a  size  36 
grapefruit,  which  ranged  from  4'Viii  to 
S'Ao  inches  in  diameter.  This  pack  size 
was  not  in  the  grapefruit  standards.  The 
minimum  diameters  for  pack  sizes  96 
and  112  were  different  from  those 
specified  in  the  grapefruit  standards. 
"The  grapefruit  standards  specify  3*^'i6 
inches  and  3Vi<t  inches,  and  the  order 
requirements  specify  S'Ab  inches  and 
3Vifi  inches,  respectively.  The  maximiun 
diameters  are  the  same. 

The  Committee  recommended 
revising  the  grapefruit  pack  sizes  based 
on  a  Via  bushel  carion.  as  shown  in  the 
foUovtdng  table,  rather  than  the  l-'s 
bushel  box.  which  was  obsolete  and 
confusing.  As  mentioned  earlier,  the 
Texas  citrus  industry  for  many  years 
had  used  the  'Ao  bushel  carton  as  its 
standard  shipping  container.  Previously, 
any  reference  to  a  l^'r,  bushel  of  fruit 
had  to  be  converted  to  'Ao  bushel 
equivalents.  With  the  elimination  of  the 
1  ~/h  bushel  box,  grapefruit  pack  sizes 
reference  the  number  of  grapefruit  that 
will  pack  in  a  Vio  bushel  carton. 

Grapefruit 
p/io  bushel  canon] 


Pack  size/num- 

Diameter  in  irxshes 

Minimum 

Maximum 

18(36)  

23(46)  

ZA'^) 

32(64)  

m'V'') 

40(80)  

48(96)  

56(112/113)  

4'V,. 
4Vis 
4>At 

3<Vi. 

3'¥ia 

3V„ 
3V,6 

5^1. 

5 

4'Vi. 

4V.. 

4V.<i 

4'i'ie 
3'Vi« 
3"V.e 

(Numbers  in  parentheses  represeni  prevwus 
pack  sizes  )  Minimum  and  maximum  diameter 
ranges  for  ttie  new  pack  sizes  (not  m  paren- 
theses) are  the  same  as  cunently  specified. 

Language  was  also  added  by  the 
interim  final  rule  to  clarify  that  if  ^lo 
bushel  containers  of  grapefruit  are 
marked,  the  count  of  fruit  in  the 
container  shall  not  be  less  than  the 
count  marked  on  the  container,  but  may 
exceed  the  count  marked  on  the 
container  by  not  more  than  8  percent. 
The  8  percent  tolerance  is  used  in 
California.  When  packed  in  marked 
containers  other  than  Vio  bushel,  the 
pack  sizes  applicable  to  ^Ao  bushel 
containers  shall  also  apply  to  such 
containers. 

Coofonning  Changes  to  the  Size 
Regulations 

Changing  the  orange  pack  sizes  and 
minimum  and  maximum  diameter  size 
ranges  required  conforming  changes  to 


the  size  regulations  for  oranges  in 
§  906.365(a)(2).  The  minimum  size 
which  may  be  packed  changed  from 
pack  size  288  to  the  new  pack  size  138. 
but  the  minimum  size  permitted 
remained  2^1*.  inch  minimum  diameter. 

Changing  the  grapefruit  pack  sizes 
from  a  1^/5  bushel  box  basis  to  pack 
sizes  based  on  the  */io  bushel  carton  also 
required  conforming  changes  to  the 
grapefruit  size  regulations  in 
§  906.365(a)(4).  TTie  minimum  pack  size 
changed  from  pack  size  96  to  pack  size 
48.  but  the  minimum  diameter 
permitted  to  be  shipped  remained  S^-^ifi 
inches.  A  reference  to  the  previous  pack 
size  112  in  §  906.365(a)(4)  was  changed 
to  pack  size  56.  That  paragraph  provides 
that  pack  size  56  grapefruit  (with  a 
minimum  diameter  of  3Vin  inches)  may 
be  packed  and  shipped  if  the  fruit 
grades  at  least  U.S.  No.  1. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  N4arketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  315 
producers  of  oranges  and  grapefruit  in 
the  production  area  and  16  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.601)  as  those  having  annual 
receipts  less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  leceipts  are  less 
than  $5,000,000.  The  majority  of  Texas 
orange  and  grapefi^t  producers  and 
handlers  may  be  classified  as  small 
entities. 

Last  year,  5  of  the  16  handlers  (31 
percent)  each  shipped  over  625.000  Vio 
bushel  cartons  of  oranges  and  grapefruit. 
Using  an  average  f.o.b  price  of  S8.00  per 
carton,  these  handlers  could  be 
considered  large  businesses  by  the  SBA, 
and  the  remaining  1 1  handlers  (69 
percent)  could  be  considered  small 
businesses.  Of  the  approximately  315 
producers  within  the  production  area, 
few  have  sufficient  acreage  to  generate 


69378         Federal  Register / Vol.  64,  No.  238 /Monday.  December  13.  1999 /Rules  and  Regulations 


sales  in  excess  of  S500.000;  therefore,  a 
tnajority  of  producers  of  Te.xas  oranges 
and  grapefruit  may  be  classified  as  small 
entities. 

Many  producers  are  still  recovering 
from  the  1983  and  1989  devastating 
freezes  that  virtually  destroyed  the 
Texas  citrus  industry.  Most  trees  in  the 
production  area  were  planted  within  the 
past  ten  years  and  have  not  yet  reached 
full  maturity.  As  a  result,  yields  are  still 
somewhat  low  and  the  profit  to  the 
producers  is  marginal.  The  1998-99 
season  grapefruit  and  orange  production 
levels  were  59  percent  and  36  percent 
of  the  pre-1983  freeze  levels. 

This  rule  continues  in  effect  the 
changes  to  the  orange  and  grapefruit 
pack  sizes  currently  prescribed  under 
the  order  to  pack  sizes  based  upon  the 
actual  niunber  of  fruit  packed  in  a  "/m 
bushel  carton.  It  also  more  closely  aligns 
the  pack  sizes  for  Texas  oranges  to  those 
used  by  shippers  of  oranges  grown  in 
California.  Conforming  changes  were 
also  made  to  the  pack  size  references  in 
the  size  regulations  for  oranges  and 
grapefruit  so  the  minimum  sizes 
permitted  to  be  shipped  remain  the 
same  as  previously  specified. 

The  Grade  and  Size  Subcommittee 
met  on  April  20  and  29.  and  May  4. 
1999.  and  discussed  changes  to  the 
order's  pack  requirements.  At  a  meeting 
on  May  13. 1999.  the  Subcommittee 
recommended  and  the  Committee 
unanimously  approved  changes  to  the 
regulations  On  July  1. 1999.  the 
Committee  met  again  and  unanimously 
recommended  the  following  changes  to 
the  orange  and  grapefruit  pack  and 
conforming  changes  to  the  size 
regulations: 

Id  Eliminate  two  separate  pack  size 
tables  for  different  orange  varieties  and 
establish  one  table  for  all  orange 
varieties,  change  the  pack  sizes  to  a  Vio 
bushel  carton  basis  for  all  orange 
varieties  consistent  with  California  pack 
sizes  (the  Texas  pack  sizes  previously 
were  based  on  l-'s  bushel  boxes),  and 
add  a  pack  size  64  not  specified  in  the 
California  sizes.  The  new  pack  size  table 
includes  pack  sizes  for  all  orange 
varieties  ranging  from  pack  size  24  to 
138.  and  each  pack  size  has  minimum 
and  maximum  diameter  ranges; 

(2)  Change  the  grapefruit  pack  sizes 
based  on  a  \Vs  bushel  box  to  pack  sizes 
based  upon  the  actual  number  of  fruit 
packed  in  the  '/lo  bushel  carton:  and 

(3)  Make  conforming  changes  to  the 
size  regulations  based  on  the  above 
recommendations. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas  are  required  to 
be  inspected  and  meet  grade,  size. 


container,  and  pack  requirements. 
Section  906.40  authorizes  the  issuance 
of  pack  regulations.  Section 
906.340(a)(2)  of  the  order's  rules  and 
regtdations  outlines  pack  requirements 
for  fresh  shipments  of  Texas  oranges 
and  grapefruit.  .Size  requirements  are 
specified  under  §906.365. 

Changes  to  the  Pack  Requirements  for 
Oranges 

Section  906.340(a)(2)(i)  specifies  pack 
requirements  for  oranges  and  previously 
included  two  tables  with  pack  sizes  and 
minimum  and  maximum  diameter  size 
ranges  for  different  varieties  of  oranges. 
These  requirements  provided,  among 
other  things,  that  oranges  be  packed  in 
accordance  with  certain  minimum  and 
maximum  diameters. 

Previously,  oranges  were  divided  into 
two  categories  for  the  purpose  of  pack 
regulations:  (1)  Navel.  Valencia,  and 
similar  late-type  oranges,  and  (2)  all 
other  varieties  of  oranges.  All  types  of 
oranges  were  to  be  packed  in 
accordance  with  1 3  pack  sizes.  The 
minimum  diameters  for  Navel,  Valencia, 
and  similar  late-type  oranges  for  each  of 
the  pack  sizes  were  ^/la  inch  smaller 
than  those  specified  for  all  other 
oranges,  while  the  maximum  diameters 
for  all  varieties  of  oranges  in  the  1 3  pack 
sizes  were  the  same.  The  minimum 
diameter,  however,  for  all  oranges  was 
pack  size  288  with  a  minimum  diameter 
limit  of  2'Viii  inches. 

The  previous  orange  pack  sizes  and 
minimum  and  maximum  diameters  are 
shown  in  the  following  tables: 

Table  I  (Section  906.304  (a)(2)(i)(a)) 

Table  I.— All  Oranges,  Except  Na- 
vels, Valencias,  and  Similar 
Late-Type  Oranges 

(12/>bustielboxJ 


Table  U  (Section  906.340  (a)(2)(i)(c)) 

TABLE  II.— Navels,  Valencia,  and 
Similar  Late-Type  Oranges 

(1%  bushel  box] 


Pack  Size 

Oemelef 

n  inches 

Minimum 

Maximum 

46's  

54s  or  56'S  

64's 

70'S  or  72's  

80's                

4Vi. 
AV^^ 
3'%^. 

aVie 
3V.« 
3^1. 
Z'V.e 
2"/i. 
2V,. 

2y.« 

5 

4%',6 

4^111 

1(X3's  _.. 

3'V,a 

3"/.6 

125's 

lea's 

3V,« 

200's  _. 

3'A. 

2S2's  

2'^i« 

288's  - 

324's  

2'/.. 
2<yi. 

Pack  Size 

Diameter 

n  inches 

Minimum 

Maximum 

46 

54  

64      

4V,. 

4 

3<4<i* 

3' Vis 

34^> 

avii 

3<Ab 
2i*a 
24<w 
2¥is 
2^a 

5 
4'Vie 
44'ts 

70  or  72  

4Vie 

80    

4V<e 

100 - 

112 

3'?'.« 
3"A. 

125-     

163 _._ 

200   

3V.e 
3Vis 

252 

2<^e 

288  

Z^'ie 
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All  oranges  had  to  be  at  least  Pack  Size 
288,  except  that  the  minimum  diameter 
limit  for  Pack  Size  288  oranges  in  any 
lot  was  2'^'tn  inches. 

The  Committee  recommended 
changing  the  orange  pack  sizes  to  the 
pack  sizes  used  by  the  California  citrus 
industry.  A  study  by  the  Committee 
indicated  that  approximately  39  percent 
of  Texas  oranges  are  sold  in  Texas,  and 
about  36  percent  in  California.  Almost 
90  percent  is  marketed  west  of  the 
Mississippi  River.  CaUfomia  dominates 
the  western  domestic  orange  market 
with  fruit  available  on  a  year-round 
basis.  Texas,  on  the  other  hand,  is  a 
relatively  small  producer  of  oranges 
with  a  marketing  season  from  late 
September  through  May.  Previously, 
oranges  from  California  were  sized 
differently  from  oranges  available  from 
Texas.  Fiuthermore,  as  mentioned 
before.  Texas  had  two  orange  size 
tables — one  for  Navels.  Valencia,  and 
similar  late-type  oranges,  and  another 
for  all  other  varieties. 

Since  California  dominates  the  orange 
market,  produce  buyers  are  much  more 
familiar  with  California  orange  pack 
sizes  than  pack  sizes  previously  used  by 
the  Texas  citrus  industry.  Buyers' 
computers  tended  to  have  California 
pack  sizes  listed,  hut  not  Texas'.  This 
put  handlers  of  Texas  oranges  at  a 
competitive  disadvantage.  Further, 
Texas  did  not  previously  pack  a  size  138 
orange.  The  closest  Texas  sizes  were  126 
and  144.  As  a  result,  the  Texas  orange 
industry  could  not  supply  buyers 
interested  in  purchasing  size  138. 

Retailers,  wholesalers,  food  service 
distributors,  and  brokers  were  much 
more  familiar  with  California  orange 
pack  sizes  than  Texas  orange  pack  sizes 
because  California  ships  a  much  larger 
volume  and  is  present  in  the 
marketplace  year-round.  Having  pack 


sizes  different  from  California's  was  a 
marketing  problem  that  affected  all 
producers  and  handlers  and  caused  the 
Texas  industry  to  lose  fresh  orange 
sales.  The  Committee  believed  that  the 
pack  sizes  for  Texas  should  be  similar 
to  those  used  by  California  shippers.  In 
addition  to  the  pack  sizes  used  by  the 
California  industry,  the  Committee 
recommended  a  pack  size  64.  presently 
a  very  popular  size  for  the  Texas 
industry,  ranging  from  a  minimum 
diameter  of  2'  Vn,  inches  to  a  maximum  ■ 
of  3'°Au  inches. 

The  Committee  unanimously 
recommended  orange  pack  sizes  ranging 
from  pack  size  24  to  138  with  minimum 
and  maximum  diameters  based  on  the 
Vin  bushel  carton,  which  refer  to  the 
actual  number  of  fruit  in  the  carton  as 
shown  in  the  following  table: 

OR/^NGES 

t'/io  bushel  carton] 


Pack  size/num- 

Diameter 

n  Inches 

ber  of  grapefruit 

Minimum 

Maximum 

24 

3'^ie 

5%B 

32 

3^ie 

4<yi6 

36 

3y.« 

4Vie 

40 „ 

3^.6 

4V,. 

«B 

2"»<,. 

4 

86 - 

2'¥.e 

3'*^6 

64 

2"/i« 

3'%« 

72 

2V,. 

3V.6 

88 

2^^e 

av.e 

113 - 

2'/!. 

3 

138 

2S',6 

2'^16 

Previously,  Texas  had  minimum  and 
maximum  orange  diameters  size  ranges 
in  inches  and  fractions  of  an  inch  for 
each  pack  size.  The  Committee 
recommended  changes  to  the  minimum 
and  maximum  diameters  for  the  pack 
sizes  to  a  "/m  bushel  carton  basis  as 
shown  in  the  foregoing  table. 

Adopting  the  California  orange  pack 
sizes  for  all  varieties  of  oranges 
eliminated  the  two  separate  pack  size 
tables  previously  in  the  orange  pack 
regulations.  The  separate  tables  for 
different  varieties  of  oranges  had  been 
established  In  allow  for  varietal  size  ' 
differences.  Some  varieties  tend  to  be 
round  and  others  slightly  oblong,  which 
caused  problems  with  older  mechanical 
sizing  equipment.  Present  day 
mechanical  fruit  sizing  equipment, 
however,  accurately  sizes  all  varieties  of 
oranges  and  two  separate  pack  size 
tables  for  different  orange  varieties  were 
no  longer  necessary. 

For  purposes  of  clarity,  language  was 
added  under  Table  I  indicating  that  if 
Vio  bushel  containers  of  oranges  are 
marked,  the  count  of  fruit  in  each 
container  shall  not  be  less  than  the 


count  marked  on  the  container,  but  may 
exceed  the  count  marked  on  the 
container  by  not  more  than  8  percent. 
The  8  percent  tolerance  is  used  in 
California.  When  packed  in  marked 
containers  other  than  '  lu  bushel,  the 
pack  sizes  applicable  to  ^'lu  bushel 
containers  shall  also  apply  to  such 
containers. 

Replace  References  to  the  IVs  Bushel 
Box  with  a  Via  Bushel  Carton 

The  previous  Texas  orange  and 
grapefiiiit  pack  size  regulations  referred 
lo  a  l^'i.  bushel  box  The  l-'s  bushel  box 
was  a  carryover  from  past  years  when 
fruit  was  packed  in  a  wooden  "Bruce" 
box.  which  is  twice  the  size  of  the 
common  '/lu  bushel  carton  presently 
used  in  commercial  business.  The 
Committee  recommended  changing  all 
references  to  the  P/s  bushel  box  to  a  '/^« 
bushel  carton.  References  to  the  l^A 
bushel  box  and  associated  fruit  pack 
sizes  based  on  that  container  were 
confusing  lo  the  industry.  All  weekly 
Committee  utilization  reports,  aimual 
reports,  and  other  documents  reference 
the  Vio  bushel  carton  or  equivalent. 
With  the  elimination  of  the  l-'i  bushel 
box.  the  orange  pack  sizes  are  in 
accordance  with  the  count  in  a  Via 
bushel  carton. 

The  '/lo  bushel  carton  and  fruit  count 
per  carton  is  now  the  accepted  standard 
for  oranges  and  grapefruit  within  the 
Texas  industry.  Handlers  currently  pack 
as  to  the  count  of  fruit  in  the  box. 
Eliminating  all  references  to  the  1  --a 
bushel  box  and  related  pack  sizes 
minimizes  confusion  among  all 
prdiriucers  and  handlers. 

Changes  to  the  Pack  Requirements  for 
Grapefruit 

Section  906.340(a)(2)  also  provides 
pack  requirements  for  grapefruit  based 
upon  tbe  United  States  Standards  for 
Grades  of  Grapefhiit  (Texas  and  States 
other  than  Florida.  California,  and 
Arizona),  with  some  exceptions. 
Grapefruit  was  previously  required  lo  be 
packed  within  the  diameter  limits 
specified  for  the  various  pack  sizes 
defined  in  7  CFR  51.630(c)  of  the  United 
States  Standards  for  Grades  of 
Grapefruit  (Texas  and  Slates  other  than 
Florida,  California,  and  Arizona), 
hereinafter  referred  to  as  the  "grapefruit 
standards  ",  based  on  a  1%  bushel  box. 
The  standard  pack  and  standard  sizing 
requirements,  and  packing  tolerances 
remain  unchanged. 

The  grapefruit  standards  define  eight 
pack  sizes.  The  smallest  is  size  '"'t^t,, 
which  ranges  from  a  minimum  of  3 
inches  to  a  maximum  of  3'^'lft  inches  in 
diameter.  The  largest  is  size  46  which 
ranges  from  4^'u^  to  5  inches  in 


diameter.  The  Texas  grapefruit  pack 
regulations  also  included  a  size  36 
grapefruit,  which  ranged  from  4Vn,  to 
5''\r.  inches  in  diameter.  The  minimum 
diameters  for  pack  sizes  96  and  112 
were  modified  from  3"/it.  inches  and 
3-'is  inches  as  specified  in  the  grapefruit 
standards  to  3'"i(i  and  3Vm inches, 
respectively,  and  these  exceptions 
continue  in  effect. 

The  Committee  recommended 
revising  the  grapefruit  pari  sizes  based 
on  a  ^'i"  bushel  carton,  as  shown  in  the 
following  table,  rather  than  the  1  -^'s 
bushel  box,  tmcause  the  latter  basis  was 
obsolete  and  confusing.  The  Texas 
citrus  industry  for  many  years  used  the 
~it)  bushel  carton  as  the  standard. 
Previously,  any  reference  to  a  V-^'> 
bushel  of  fruit  had  to  be  converted  lo 
~  lo  bushel  equivalents.  With  the 
elimination  of  the  l-x  bushel  box. 
grapefruit  pack  sizes  reference  the 
number  of  grapefruit  that  will  pack  in  a 
'ill bushel  carton. 

Grapefruit 

(Vio  bushel  carton] 


Pack  size/num- 

Diameter in  inches 

ber  o(  grapefruit 

Minimum 

Maximum 

18  (36) 

4>V^ 
3"V* 

3^6 

5^a 

23  (46)  

27  (54/56)  

32(64)  -, 

36  (70/72) 

40  (80)           ..  ^ 

5 
4'Via 
4'yi, 
45.0 
4^10 

48  (96)       .  ..  . 

3'*'.a 

S6(112'113)  

3"V.e 

(Numbers  in  parentheses  represent  previous 
pack  sizes.)  Minimum  and  maximum  diameter 
size  ranges  for  the  new  pack  sizes  remain  trie 
same  as  previously  spedfied 

For  purposes  of  clarity,  language  was 
added  after  Table  II  specify-ing  that  if  'Ao 
bushel  containers  of  grapefruit  are 
marked,  the  count  of  fruit  in  the 
container  shall  not  be  less  than  the 
count  marked  on  the  container,  but  may 
exceed  the  count  marked  on  the 
container  by  not  more  than  8  percent. 
The  8  percent  tolerance  is  used  in 
California.  When  packed  in  marked 
containers  other  than  '  m  bushel,  the 
pack  sizes  applicable  to  'n.  bushel 
containers  shall  also  apply  to  such 
containers. 

Conforming  Changes  to  the  Size 
Regulations 

Changing  the  orange  pack  sizes  and 
minimum  and  maximum  diameter  size 
ranges  required  conforming  changes  lo 
the  size  regulations  for  oranges  in 
§  906.365(a)(2).  The  minimum  size 
which  may  be  packed  changed  from 
pack  size  286  lo  the  new  pack  size  138. 
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but  the  miiumum  diameter  permitted  to 
be  shipped  remained  Z'/ik  inches. 

Changing  the  grapefruit  pack  sizes 
from  a  l^'s  bushel  box  basis  to  pack 
sizes  based  on  the  'Ao  bushel  carton  also 
required  conforming  changes  to  the 
grapefruit  size  regulations  in 
§  906.365(a)(4).  The  minimum  pack  size 
changed  from  pack  size  96  to  pack  size 
48.  but  the  minimum  diameter 
permitted  to  be  shipped  remained  SVir. 
inches.  A  reference  to  the  previous  pack 
size  112  in  §  906.365(a)(4)  was  changed 
to  pack  size  56.  That  paragraph  provides 
that  pack  size  56  grapefruit  (with  a 
minimum  diameter  of  3Vib  inches)  may 
be  packed  and  shipped  if  the  fruit 
grades  at  least  U.S.  No.  1. 

The  Committee  concluded  that 
leaving  the  pack  sizes  as  they  previously 
were  could  cause  the  Texas  citrus 
industry  to  lose  fresh  orange  sales.  The 
pack  size  changes  are  expected  to  result 
in  increased  saJes,  but  the  amount  of 
increase  cannot  be  determined 
precisely. 

Eliminating  the  references  to  the  l-A 
bushel  box  in  the  regulations  does  not 
have  any  effect  upon  producer  returns 
or  sales.  It  simply  eliminated  an 
antiquated  unit  of  measure  from  the 
regulations,  prevents  confusion,  and 
elinunates  the  need  for  converting  1  Vr. 
bushel  box  references  to  the  standard 
'/,o  bushel  carton. 

Changing  the  grapefruit  pack  sizes 
consistent  with  the  changes  being 
recommended  m  the  orange  pack  sizes 
prevents  confusion  in  the  industry.  The 
industry,  both  sellers  and  buyers, 
currently  refer  to  the  size  of  grapefruit 
[and  oranges)  by  the  number  of  fruit 
packed  in  a  Vio  bushel  carton.  The 
changes  made  by  this  action  reflect  this 
industry  practice. 

The  opportunities  and  benefrts  of 
these  changes  are  expected  to  be  equally 
available  to  all  Texas  citrus  producers 
and  handlers  regardless  of  their  size  of 
operation.  The  changes  offer  benefits  to 
the  entire  Texas  citrus  industry.  The 
changes  enable  handlers  to  compete 
more  effectively  in  the  marketplace. 
They  also  contribute  to  the  industry's 
long-term  objective  to  market  as  much 
citrus  as  possible.  These  regulation 
changes  are  expected  to  lead  to  market 
expansion,  which  benefits  producers, 
handlers,  buyers,  and  consumers  of 
Texas  citrus.  Accordingly,  in  assessing 
alternatives  to  the  changes  provided  in 
the  interim  final  rule,  this  final  action 
continues  to  provide  the  most  beneficial 
results. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
orange  and  grapefruit  handlers.  As  with 
all  Federal  marketing  order  programs. 


reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sectors.  The 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap  or  conflict  with  this  rule. 

Further,  the  Committee's  meetings 
were  widely  publicized  throughout  the 
Texas  orange  and  grapefruit  industry 
and  all  interested  persons  were  invited 
to  attend  the  meetings  and  participate  in 
Committee  deliberations.  Like  all 
Committee  meetings,  the  May  13.  1999, 
and  July  1,  1999,  meetings  were  public 
meetings  and  all  entities,  both  large  and 
small,  were  able  to  express  their  views 
on  this  issue. 

Also,  the  Committee  has  a  number  of 
appointed  subcommittees  to  review 
certain  issues  and  make 
recommendations  to  the  Committee. 
The  Committee's  Grade  and  Size 
Subcommittee  met  on  April  20,  April 
29,  and  May  4. 1999,  and  discussed  this 
issue  in  detail.  Those  meetings  were 
also  public  meetings  and  both  large  and 
small  entities  were  able  to  participate 
and  express  their  views. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  31,  1999.  The 
Committee's  staff  mailed  copies  of  the 
rule  to  all  Committee  members  and 
orange  and  grapefruit  handlers  and 
producers.  In  addition,  the  Office  of  the 
Federal  Register  made  the  rule  available 
through  the  Internet.  That  rule  provided 
for  a  60-day  conunenl  period  which 
ended  November  1,  1999.  No  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  ■NFORHA'nON 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  foimd  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (64  FR  47349,  August  31.  1999) 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Sobiecto  in  7  CFR  Part  9M 

Grapefruit.  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 


PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  906  which  was 
published  at  64  FR  47349  on  August  31. 
1999.  is  adopted  as  a  final  rule  without 
change. 

Dated:  December  8.  1999. 
lames  R.  Frazin-, 

Acting  Deputy  Administrator.  Fruit  and 
Vegetable  Programs. 

IFR  Doc.  99-32229  Filed  12-10-99;  8:45  am] 
BiujNscocie  Mio-«-e 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servlea 

7  CFR  Part  915 

pjockel  No.  FVOO-915-1  IFR] 

Avocados  Grown  in  Soutti  Rorlda; 
Relaxation  of  Contaiiwr  and  Pack 
Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  changes  the 
container  and  pack  requirements 
currently  prescribed  under  the  Florida 
avocado  marketing  order.  The  marketing 
order  regulates  the  handling  of  avocados 
grown  in  South  Florida  and  is 
administered  locally  by  the  Avocado 
Administrative  Committee  (Conunittee). 
Currently,  avocados  packed  in  33-pound 
containers  must  weigh  at  least  16 
ounces.  Avocados  weighing  less  than  16 
ounces  must  be  packed  in  smaller 
containers.  This  rule  removes  the 
requirement  that  avocados  packed  in  33- 
pound  containers  must  weigh  at  least  16 
ounces.  This  change  will  provide  greater 
flexibility  in  avocado  packing 
operations. 

dates:  Effective  December  14, 1999; 
conunents  received  by  February  11, 
2000  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Conunents  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456:  Fax:  (202)  720-5698;  or 
E-mail:  moab.docketclerk®U5da  gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
incpection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Doris  lamieson.  Marketing  Specialist, 
Southeast  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch,  F&V.  AMS,  USDA.  P.O.  Box 
2276,  Winter  Haven,  Florida  33683; 
telephone:  (663)  299-4770,  Fax:  (863) 
299-5169;  or  Anne  Dec,  Team  Leader, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491 .  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  |ay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs,- 
AMS,  USDA,  P.O.  Box  96456.  room 
2325-S,  Washington.  DC  20090-6456; 
telephone  (202)  720-2491.  Fax:  (202) 
720-5698,  or  E-mail: 
Iay.Guerber©usda.gov. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  121  and  Marketing  Order  No.  915. 
both  as  amended  (7  CFR  part  915). 
regulating  the  handling  of  avocados 
grown  in  South  Florida,  hereinafter 
referred  to  as  the  "order  "  The 
marketing  agroemedt  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  Stales  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 


later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  Florida  avocados 
are  required  to  be  inspected  and  are 
subject  to  grade,  size,  maturity,  and 
pack  and  container  requirements. 
Current  pack  and  container 
requirements  outline  the  designated  net 
weight  of  the  containers  used  to  pack 
avocados  and  the  minimum  weight  of 
the  avocados  packed  in  the  containers. 

This  rule  removes  the  requirement 
that  avocados  packed  in  33-pound 
containers  must  weigh  at  least  16 
ounces.  This  change  will  prD\ide  greater 
flexibility  in  avocado  packing 
operations.  The  Committee  met  on 
September  8.  1999,  and  unanimously 
recommended  this  change. 

Section  915.51  of  the  order  provides 
authority  to  issue  regulations 
establishing  specific  pack  and  container 
requirements.  Section  915.52  further 
authorizes  the  Committee  to  make 
recommendations  to  the  Secretary  to 
modify,  suspend,  or  terminate 
regulations,  including  pack  and 
container  requirements.  The  pack  and 
container  requirements  are  specified 
under  sections  915.305  and  915.306. 
These  sections  specif\*.  in  part, 
container  weight  and  other  applicable 
requirements,  including  the  minimum 
weight  of  the  avocados  packed  in  the 
containers.  Current  regulations 
authorize  the  use  of  33-pound,  31- 
pound,  24-pound,  and  12-pound 
containers,  and  8.5-poimd  containers  for 
export  shipments  only. 

■The  requirements  of  Section 
915.305(a)(1)  currently  specify'  that 
avocados  packed  in  33-pound 
containers  must  weigh  at  least  16 
ounces.  Avocados  weighing  less  than  16 
ounces  must  be  packed  in  smaller 
containers.  The  Conunittee  has 
determined  that  retailers  prefer 
shipments  of  avocados  packed  in  larger 
containers.  The  size  of  the  fruit  is  not  a 
concern  to  retailers.  By  allowing  smaller 
fruit  to  be  packed  in  the  larger 
containers,  the  retailer  is  able  to  offer 
avocados  to  the  consumer  in  a  variety  of 
sizes.  The  larger  containers  are  ideal  for 
displaying  the  fruit.  Upon  receipt  of  the 
avocado  shipment,  the  retailer  can 
remove  the  lid  from  the  larger  container. 
Without  removing  the  fruit  from  the 
box.  fruit  can  be  offered  for  consumers 
to  purchase.  This  is  time  saving  for 
retailers. 

Removing  the  requirement  that 
avocados  packed  in  33-pound 
containers  weigh  at  least  16  ounces 
would  give  handlers  the  flexibility'  to 
pack  both  large  and  small  avocados  in 
one  container.  California  avocado 
handlers  have  already  adopted  the 


practice  of  shipping  smaller  avocados  in 
larger  containers  with  a  great  deal  of 
success.  Florida  avocado  handlers 
would  like  to  remain  competitive  with 
other  avocado  growing  areas.  In  order  to 
meet  the  needs  of  the  customer  and 
remain  competitive  with  other  avocado 
handlers,  this  rule  removes  the 
requirement  that  avocado.s  packed  in  33- 
pound  containers  must  weigh  at  least  16 
ounces.  The  avocados  must  meet  all 
other  requirements  of  the  marketing 
order,  including  matunty  requirements 

In  addition,  the  flexibility  to  pack 
both  large  and  small  avocados  in  one 
container  would  allow  handlers  to  use 
the  smaller  avocados  to  create  a  tighter 
pack  with  less  open  space  inside  the 
containers.  The  tighter  pack  would 
restrict  movement  of  the  avocados 
during  shipment  which  would  prevent 
damage  to  the  fruit.  This  would  improve 
the  quality  of  the  fruit  reaching  the 
consumer,  save  handling  costs,  and 
provide  greater  returns  to  the  grower. 
Section  Be  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  avocados,  are 
regulated  imder  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
This  rule  changes  the  pack  and 
container  requirements  currently  in 
effect  which  do  not  apply  to  Imports. 
Therefore,  no  change  is  necessary  in  the 
avocado  import  regulations. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entlties- 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatorv  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  thai  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  141  avocado 
producers  in  the  production  area  and 
approximately  49  avocado  handlers 
subject  to  regulation  under  the 
marketing  order  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.601)  as  those  having  aimual 
receipts  of  lessthan  S5.000.000.  and 
small  agricultural  producers  are  defined 
as  those  having  aimual  receipts  of  less 
than  S500.000. 
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The  average  price  for  fresh  avocados 
during  the  1997-98  season  was  S14.60 
per  55  pound  bushel  box  equivalent  for 
all  domestic  shipments  and  the  total 
shipments  were  937.568  bushels.  Many 
avocado  handlers  ship  other  tropical 
fruit  and  vegetable  products  which  are 
not  included  in  the  Committee's  data 
but  would  contribute  further  to  handler 
receipts.  Using  these  prices,  about  90 
percent  of  avocado  handlers  could  be 
considered  small  businesses  under  the 
SBA  definition.  The  majority  of  Florida 
avocado  producers  and  handlers  may  be 
classified  as  small  entities. 

Under  sections  915.51  and  915.52  of 
the  marketing  order  for  avocados  grown 
in  South  Florida,  the  Committee  has  the 
authority  to  recommend  to  the  Secretary 
changes  to  the  pack  and  container 
requirements  for  avocados  handled 
under  the  order.  Current  pack  and 
container  requirements  outline  the 
designated  net  weight  of  the  containers 
used  to  pack  avocados  and  the 
minimum  weight  of  the  avocados 
packed  in  the  containers.  Current 
regulations  authorize  the  use  of  33- 
pound.  31-pound,  24-pound,  and  12- 
pound  containers,  and  8.5-pound 
containers  for  export  shipments  only. 

This  rule  makes  changes  to  section 
915.305(a)(1)  of  the  rules  and 
regulations  concerning  the  pack  and 
container  requirements  for  avocados. 
This  rule  removes  the  requirement  that 
avocados  packed  in  33-pound 
containers  must  weigh  at  least  16 
ounces.  The  avocados  must  meet  all 
other  requirements,  including  maturity 
requirements.  This  change  will  provide 
greater  flexibility  in  avocado  packing 
operations. 

This  rule  vnll  have  a  positive  impact 
on  affected  entities.  The  change  was 
recommended  to  provide  additional 
flexibility  in  pacldng  avocados  None  of 
the  changes  are  expected  to  increase 
costs  associated  with  the  pack  and 
container  requirements.  This  rule  may. 
in  fact,  reduce  costs  associated  with  the 
pack  and  container  requirements. 

The  Committee  believes  this  change 
will  benefit  both  large  and  small 
packing  operations.  It  would  be 
particularly  beneficial  to  small  handlers 
since  a  single  container  can  be  used  to 
ship  avocados  to  retail  customers.  This 
would  reduce  the  need  to  maintain  a 
large  inventory  of  smaller  containers. 
Further,  the  Committee  has  determined 
that  retailers  prefer  the  larger 
containers;  the  size  of  the  fruit  in  those 
containers  is  of  lesser  concern  to  the 
retailer.  By  allowing  smaller  fruit  to  be 
packing  in  the  larger  containers,  the 
retailer  is  able  to  offer  avocados  to  the 
consumer  in  a  variety  of  sizes.  The 
larger  containers  are  ideal  for  displaying 


the  fruit.  Upon  receipt  of  the  avocado 
shipment,  the  retailer  can  remove  the 
lid  from  the  larger  container.  Without 
removing  the  fruit  from  the  box.  fruit 
can  be  offered  for  consumers  to 
purchase.  This  is  time  saving  for 
retailers. 

Removing  the  requirement  that 
avocados  packed  in  33-pound 
containers  weigh  at  least  16  ounces 
would  give  handlers  the  flexibility  to 
pack  both  large  and  small  avocados  in 
one  container.  Florida  avocado  handlers 
would  like  to  remain  competitive  with 
other  avocado  growing  areas.  For 
example.  California  avocado  handlers 
have  alreadv  adopted  the  practice  of 
shipping  smaller  avocados  in  larger 
containers  with  a  great  deal  of  success. 
In  order  to  meet  the  needs  of  the 
customer  and  remain  competitive  with 
other  avocado  handlers,  this  rule 
removes  the  requirement  that  avocados 
packed  in  33-pound  containers  must 
weigh  at  least  16  ounces.  The  avocados 
must  meet  all  other  requirements  of  the 
marketing  order,  including  maturity 
requirement. 

In  addition,  the  fle-xibility  to  pack 
both  large  and  small  avocados  in  one 
container  would  allow  handlers  to  use 
the  smaller  avocados  to  create  a  tighter 
pack  with  less  open  space  inside  the 
containers.  The  tighter  pack  would 
restrict  movement  of  the  avocados 
during  shipment  which  would  prevent 
damage  to  the  fruit.  This  would  save 
handling  costs  and  provide  greater 
returns  to  the  grower. 

Other  alternatives  to  the  action  were 
considered  by  the  Committee  prior  to 
making  the  recommendation.  One 
alternative  discussed  by  the  Committee 
was  to  continue  to  require  that  avocados 
packed  in  33-pound  containers  weigh  at 
least  16  ounces.  The  0)mniittee 
believed  that  this  alternative  provided 
Uttle  benefit  and  would  still  limit 
flexibility. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
avocado  handlers.  As  with  all  Federal 
mqriff*H"g  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
avocado  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations.  Like  all  Committee 
meetings,  the  September  8, 1999. 
meeting  was  a  public  meeting  and  all 


entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue.  The 
Committee  itself  is  composed  of  10 
members,  of  which  5  are  growers,  4  are 
handlers,  and  one  is  a  public  member. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  speciality  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
bttp:// www.ams.usda.gov/fv/ 
moab.hlml.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  TOR  FURTHER  INTORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  rule  invites  comments  on  a 
change  to  the  pack  and  container 
requirements  currently  prescribed  under 
the  Florida  avocado  marketing  order. 
Any  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Handlers  are  currently 
shipping  avocados:  (2)  the  Committee 
unanimously  recommended  this  change 
at  a  public  meeting  and  interested 
persons  had  an  opportunity  to  provide 
input:  (3)  this  rule  relaxes  pack 
requirements;  (4)  Florida  avocado 
handlers  are  aware  of  this  rule  and  need 
no  additional  time  to  comply  with  the 
relaxed  requirements:  and  (5)  this  rule 
provides  a  60-day  comment  period  and 
any  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subfects  in  7  CFR  Pari  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  915  is  amended  as 
follows: 
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PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674 

2.  In  §  915.305,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  91 5.305    Florida  Avocado  Container 
Regulation  5. 

(a)  •   •  * 

(1)  Containers  shall  not  contain  less 
that  33-pounds  net  weight  of  avocados, 
except  that  for  avocados  of  uimamed 
varieties,  which  are  avocados  than  have 
not  been  given  varietal  names,  and  for 
Booth  1,  Fuchs,  and  Trapp  varieties. 
such  weight  shall  be  not  less  than  31 
pounds.  With  respect  to  each  lot  of  such 
containers,  not  to  exceed  10  percent,  by 
count,  of  the  individual  containers  in 
the  lot  may  fail  to  meet  the  applicable 
specified  weight,  but  no  container  in 
such  lot  may  contain  a  net  weight  of 
avocados  exceeding  2  pounds  less  than 
the  specified  net  weight:  or 

Dated:  December  8. 1999. 
lames  R.  Frazier, 

Acting  Deputy  Administrator,  Fruit  and 
Vegetable  Programs. 

(FR  Dor.  99-32230  Filed  12-10-99;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

(Docket  No.  NM166:  Special  Conditions  No. 
25-155-SC] 

Special  Conditions:  CASA  Model 
C-29S  Airplane:  Automatic  Takeoff 
Thrust  Control  System 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  Special  Conditions: 
request  for  comments. 

StWMARY:  This  notice  proposes  specid 
conditions  for  the  CASA  Model  C-295 
airplane.  This  airplane  will  have  an 
unusual  design  feature  associated  with 
an  Automatic  Takeoff  Thrust  Control 
System  (ATTCS).  for  which  the 
applicable  airworthiness  regulations  do 
not  cdtitain  appropriate  safety  standards 
for  approach  climb  performance  using 
an  ATTCS.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 


DATES:  The  effective  date  of  these 
special  conditions  is  November  30, 
1999.  Comments  must  be  received  on  or 
before  January  12.  2000. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Transport  Airplane  Directorate.  Attn.: 
Rules  Docket  (ANM-114).  Docket  No. 
NM166. 1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056:  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
adc&ess.  Comments  must  be  marked 
"Docket  No.  NM166."  Comments  may 
be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosanne  Rjbum.  International  Branch 
(ANM-1 16).  FAA  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW. 
Renton,  WA  98055-4056,  telephone 
(425)  227-2139,  or  facsimile  (425)  227- 
1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantiy  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  thai 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. - 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif>'  the 
regulatorj'  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NM166.  "  The  postcard  \vill 


be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  March  13. 1997.  (^nstnicciones 
Aeronauticas.  S.A.  (CASA).  located  in 
Getafe,  Spain,  applied  to  the  FAA  for  an 
amendment  to  Type  Certificate  No. 
A21NM  in  the  transport  airplane 
category  for  the  Model  C-295  airplane. 
CASA  Model  C-295  is  a  derivative  of 
the  Model  CN-235  currently  approved 
under  Type  Certificate  No.  A21NM  The 
CASA  Model  C-295  is  a  medium-sized 
airplane  powered  bv  two  Pratt  & 
Whihiey  Canada  PW127G 
tiu^opropeller  engines  mounted  on  the 
wings.  Each  engine  is  equipped  with  a 
Hamilton  Standard  Model  568F-5  six- 
blade  propellet  and  will  be  capable  of 
delivering  2.645  shaft  horsepower  (SHPl 
at  the  normal  takeoff  power  setting.  The 
airplane  will  be  capable  of  operation 
with  a  minimum  of  2  flight 
crewmembers  and  cargo. 

CASA  Model  C-295  will  incorporate 
an  unusual  design  feature,  an 
"Autofeather/ Automatic  Power 
Reserve"  (AF/.\PR)  sy.stem.  to  show- 
compliance  with  the  engine  failure 
takeoff  path  requirements  of  part  25  and 
the  approach  climb  requirements  of 
S  25.121(d).  The  functional  intent  of  this 
AF/.\PR  system  is  the  same  as  the 
Automatic  Takeoff  Thnist  Contiijl 
System  (ATTCS)  described  in  Appendix 
I  to  part  25,  which  limits  the  application 
of  performance  credit  for  such  a  system 
to  takeoff  only.  Since  the  airworthiness 
regulations  do  not  contain  appropriate 
safety  standards  for  approach  climb 
performance  using  ATTCS.  special 
conditions  are  required  to  ensure  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101.  CASA  must  show  that  the 
Model  C-295  meets  the  applicable 
provisions  incorporated  by  reference  in 
Type  Certificate  No.  A21NM  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change  to  the 
Model  C-295. 

The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
tj-pc  certification  basis."  The  regulations 
incorporated  by  reference  in  T\'pe 
Certificate  A21NM  are  as  follows:  part 
25.  effective  February  1.  1965.  including 
Amendments  25-1  through  25-89.  The 
certification  basis  may  also  include  later 
amendments  to  part  25  that  are  not 
relevant  to  these  special  conditions.  In 
addition,  the  certification  basis  for  the 
Model  C-295  includes  part  34.  effecti^-e 
September  10.  1990,  including 
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Amendment  34-3  effective  February  3, 
1999,  plus  any  amendments  in  effect  at 
the  time  of  certification;  and  part  36, 
effective  December  1.  1969,  including 
Amendments  36-1  through  36—21  and 
any  subsequent  amendments  that  may 
be  applicable  on  the  date  the  type 
certificate  is  issued.  These  special 
conditions  form  an  additional  part  of 
the  type  certification  basis.  In  addition, 
the  certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  CASA  Model  C-295 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  C-295  must 
comply  with  the  part  25  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  part  25  noise 
certification  requirements  of  14  CFR 
part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  1 1 .49,  as 
required  by  §§11.26  and  11.29.  and 
become  part  of  the  type  certification 
basis  in  accordance  with  $21.101(b|(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
dedgn  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  l>e  modified  to 
incuiporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unuxual  Design  Features 

The  Model  C-295  will  incorporate  the 
following  novel  or  unusual  design 
feature:  the  ATTCS  (referred  to  by 
CASA  as  ■Autofeather/APR"),  to  show 
compliance  with  the  approach  climb 
requirements  of  §  25.121(d).  The  Model 
C-29S  is  a  medium-sized  airplane 
powered  by  two  Pratt  &  Whitney  Canada 
PW127G  turbopropeller  engines 
equipped  with  Electronic  Engine 
Controls  (EEC)  that,  in  part,  protect 
against  exceeding  engine  limits.  The 
Model  C-295  is  also  equipped  with 
Hamilton  Standard  568F-5  six-blade 
propellers  as  part  of  the  propulsion 
package.  The  Model  C-295  engine  and 
propeller  control  system  allows  the  pilot 
to  select  an  Autofeather/APR  control 
position  on  the  overhead  panel  that 


will,  in  the  result  of  an  engine  failure, 
automatically  feather  the  propeller  on 
the  failed  engine  and  increase  the  power 
output  of  the  operating  engine  to  the 
Maximum  Takeoff  Power  (MTOP) 
setting  (2,920  SHP  at  sea  level). 

The  Model  C-295  incorporates  a 
power  setting  system  that  includes  a 
center  pedestal-mounted  rotary  switch, 
referred  to  as  the  Power  Rating  Selector 
(PRS).  that  allows  the  pilot  to  select  the 
desired  torque  and  propeller  speed 
combination  for  the  phase  of  flight. 
After  selecting  the  appropriate  position 
on  the  PRS,  the  corresponding  level  of 
thrust  is  obtained  by  moving  a  single 
Power  Lever  (PL)  for  each  engine  to  a 
detent  position  that  is  referred  to  as 
MAX  AUTO. 

With  the  PRS  set  to  the  takeoff  and  go- 
around  (TOGA)  position,  the  power 
levers  in  the  MAX  AUTO  position,  and 
the  AF/APR  selected  to  the  ON  position, 
the  applicable  one-engine-inoperative 
performance  requirements  of  part  25 
will  be  met  without  requiring  any  action 
by  the  crew  to  increase  power. 

For  takeoff,  the  PRS  is  set  to  TOGA 
and  the  power  levers  are  advanced  to 
MAX  AUTO,  resulting  in  Normal 
Takeoff  Power  (NTOP)  being  obtained, 
which  is  90  percent  of  the  Maximum 
Takeoff  Power  (MTOP)  available,  to  the 
event  of  an  engine  failure  during  takeoff, 
operation  of  the  Model  C-295  AF/APR 
system  will  result  in  the  EEC 
automatically  increasing  the  power  on 
the  operating  engine  to  Maximum 
Takeoff  Power  (MTOP).  (Note  that  for 
this  engine  installation,  the  MTOP  level 
of  power  automatically  obtained  with 
AF/APR  operation  may  be  manually 
obtained  by  placing  the  PRS  in  the 
Maximum  Continuous  Power  (MCT) 
position  and  the  power  levers  at  MAX 
AUTO  (maximum  takeoff  and  maximum 
continuous  power  ratings  and  limits  are 
the  same)).  Similarly,  if  both  engines  are 
operating  when  the  approach  is 
initiated,  the  AF/APR  and  power  setting 
controls  must  be  set  to  the  same 
positions  as  for  takeoff  to  ensure 
obtaining  the  approach  climb  (ref. 
§  25.121(d))  performance  presented  in 
the  Airplane  Flight  Manual  (AFM)  in 
the  event  of  an  engine  failure  during  the 
approach  or  go-around. 

For  both  the  takeoff  and  go-around 
case,  the  operating  procedures  require 
the  flightcrew  to  turn  the  system  on  by 
pressing  the  "ARM/ON"  button  on  the 
overhead  panel;  this  will  result  in  the 
"ON"  portion  of  the  button  remaining 
illuminated.  When  Autofeather/APR  is 
selected  ON,  the  PRS  is  set  to  TOGA, 
and  both  power  levers  are  beyond  49 
degrees  with  both  engines  producing 
power  above  the  46  percent  Torque 
(%TQ)  level,  the  "ARM"  portion  of  the 


button  will  illuminate.  This  will 
indicate  to  the  pilot  that  the  system  is 
"armed"  and  will  perform  autofeather 
and  power  increase  functions  without 
any  further  action  by  the  crew  if  an 
engine  fails.  If  one  engine  fails  after 
initiating  a  go-around,  before  the  48 
percent  TQ  level  is  reached,  the  APR/ 
Autofeather  system  will  not  function. 

The  engine  operating  limits  Torque 
(%TLi).  Inter-Turbine  Temperature 
(ITT),  Engine  RPM  (%NH),  and 
Propeller  RPMs  (%NP)  are  set  such  that 
the  engine  red  line  limits  are  not 
exceeded  when  the  APR  system 
operates. 

If  the  torque  on  one  engine  drops 
below  19  percent,  the  Autofeather  Unit 
(AFU)  on  the  failed  engine  sends  a 
signal  to  increase  the  power  to  the 
MTOP/MCT  level  on  the  remaining 
engine.  The  power  levers  will  continue 
to  function  normally  should  the  ATTCS 
fail.  The  MTOP  can  also  be  obtained  by 
selecting  the  MCT  position  at  the  Power 
Rating  Selector. 

To  deactivate  the  power  increase 
provided  by  operation  of  the  APR 
system,  the  power  levers  should  be 
moved  out  of  the  MAX  AUTO  detent  to 
a  position  less  than  49  degrees  (PL  angle 
not  high)  or  the  Autofeather/APR 
should  be  selected  OFF. 

For  both  the  takeoff  and  approach 
power  setting  cases,  the  power  levers 
may  be  pushed  forward  beyond  the 
MAX  AUTO  position  to  the  MAX 
MANUAL  position.  This  will  result  in 
the  engines  producing  slightly  more 
power  than  MTOP/MCT  levels.  This 
power  setting  is  limited  to  20  seconds 
of  application  in  the  AFM  limitations; 
operation  for  periods  slightly  beyond  20 
seconds  will  result  in  a  maintenance 
(NEW  EXCEEDENCE)  message  being 
recorded  on  the  Integrated  Engine 
Display  System  (lEDS).  which  requires  a 
maintenance  check,  but  will  not  result 
in  an  engine  failure.  In  the  extremely 
improbable  event  that  the  APR  system 
fails  to  operate  in  combination  with  an 
engine  failure,  the  all-engines  operating 
approach  and  go-around  procediu«s  in 
the  Model  C-295  AFM  instruct  the  pilot 
to  both  feather  the  propeller  on  the 
operating  engine  using  the  Fuel  Feather 
Levers  (FFL),  immediately  adjacent  to 
(on  the  pilot  side)  the  aft  end  of  the 
power  levers,  and  advance  the  power 
levers  to  the  MAX  MANUAL  position. 
This  provides  a  subsequent  level  of 
performance  greater  than  that  presented 
in  the  AFM  for  the  approach  climb 
configuration  of  §  25.121(d).  Following 
this  action,  as  cockpit  workload  permits, 
MCT  may  be  selected  on  the  PRS 
followed  by  retarding  the  power  levers 
to  the  MAX  AUTO  position,  which  will 
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provide  the  APR  level  of  power  for  the 
extent  of  time  required. 

The  part  25  standards  for  ATTCS. 
contained  in  §  25.904  and  Appendix  1, 
specifically  restrict  performance  credit 
for  ATTCS  to  takeoll.  Expanding  the 
scope  of  the  standards  to  include  other 
phases  of  flight,  including  go-around, 
was  considered  at  the  time  the 
standards  were  issued,  but  flightcrew 
workload  issues  precluded  further 
consideration.  The  preamble-to 
Amendment  25-62  states: 

"In  regard  to  ATTCS  credit  for 
approach  climb  and  go-around 
maneuvers,  current  regulations  preclude 
a  higher  thrust  for  the  approach  climb 
(§  25.121(d))  than  for  the  landing  climb 
(S  25.1 19).  The  workload  required  for 
the  flightcrew  to  monitor  and  select 
from  multiple  in-flight  thrust  settings  in 
the  event  of  an  engine  failure  during  a 
critical  point  in  the  approach,  landing, 
or  go-around  operations  is  excessive. 
Therefore,  the  FAA  does  not  agree  that 
the  scope  of  the  amendment  should  be 
changed  to  include  the  use  of  ATTCS 
for  anything  except  the  takeoff  phase." 
(52  FR  43153.  November  9,  1987) 

The  ATTCS  incorporated  on  the 
Model  C-295  allow?  the  pilot  to  use  the 
same  power  setting  procedure  during  an 
all-engines  operating  approach  and  go- 
around,  regardless  of  whether  or  not  an 
engine  fails,  to  either  case,  the  pilot 
obtatos  go-around  power  by  moving  the 
power  levers  into  the  MAX  AUTO 
detent.  Since  the  ATTCS  is  armed,  it 
will  function  automatically  following  an 
engtoe  failure,  and  mcrease  the  power 
on  the  remaining  engine  to  the  ATTCS 
thrust  level.  Therefore,  this  design 
adequately  addresses  the  pilot  workload 
concerns  identified  in  the  preamble  to 
Amendment  25-62.  Accordingly,  these 
special  conditions  will  require  a 
showing  of  compliance  with  those 
provisions  of  §  25.904  and  Appendix  1 
that  are  applicable  to  the  approach 
climb  and  go-around  maneuvers. 

The  definition  of  a  critical  time 
interval  for  the  approach  climb  case, 
during  which  time  it  must  be  extremely 
improbable  to  violate  a  flight  path  based 
on  the  §  25. 121(d)  gradient  requiremebt, 
is  of  primary  importance.  The 
§  25.121(d)  gradient  requirement 
implies  a  minimum  one-engme- 
moperative  flight  path  capability  with 
the  airplane  in  the  approach 
configuration.  There  are  three  engine 
failure  cases  that  must  be  considered  for 
the  approach  climb:  (1)  The  engine  may 
have  been  inoperative  before  initiating 
the  go-around.  (2)  the  engine  may 
become  moperative  at  the  point  of  go- 
aroimd  initiation,  or  (3)  the  engine  may 
become  tooperative  during  the  go- 
around.  For  the  Model  C-295,  the 


definition  of  a  critical  time  interval  for 
the  first  case  is  not  relevant  since  the 
operating  procedures  require  selection 
of  the  MCT  position  on  the  PRS,  thus 
enabling  the  pilot  to  manually  obtain 
the  APR  level  of  power  by  advancing 
the  power  levers  to  the  MAX  AUTO 
position.  The  definition  of  the  critical 
time  interval  must,  however,  be  deftoed 
in  accordance  with  the  following  special 
conditions  for  the  second  and  third 
cases. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  CASA 
Model  0295.  Should  CASA  apply  at  a 
later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  imusuai  design  features  on  the  CASA 
Model  C-295  airplane  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manubcturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  m  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  uimecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subfects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety,  Reporting 
and  recordkeepmg  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Aulborily:  49  U  S.C.  106(g),  40113.  44701. 
44702.  44704 

The  Special  Conditions 

Accordmgly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 


certification  basis  for  the  CASA  Model 
C-295  airplane. 

1 .  General.  An  Automatic  takeoff 
thrust  control  system  (ATTCS)  is 
defined  as  the  entire  automatic  system, 
mcluding  all  devices,  both  mechanical 
and  electrical,  that  sense  engine  failure, 
transmit  signals,  actuate  fuel  controls  or 
power  levers,  or  increase  engine  power 
by  other  means  on  operating  engines  to 
achieve  scheduled  thrust  or  power 
increases  and  furnish  cockpit 
information  on  system  operation 

2.  ATTCS  The  engine  power  control 
system  that  automaticalh'  resets  the 
power  or  thrust  on  the  operating  engine 
(following  engine  failure  during  the 
approach  for  landing)  must  comply  with 
the  followmg  requirements: 

a.  Performance  and  System  Reliability 
Requimments.  The  concurrent  existence 
of  an  ATTCS  failure  and  an  engine 
failure  between  the  time  at  which  the 
flightcrew  last  verifies  that  the  ATTCS 
is  in  a  condition  to  operate  until  the  end 
of  the  critical  time  interval  must  t>e 
shown  to  be  extremely  improbable. 

b.  Thrust  Setting.  The  ATTCS  thrust 
or  power  level  for  go-around  must  be 
obtained  in  accordance  with  the 
following  criteria: 

(1)  The  maximum  thrust  or  power 
attainable -on  each  engine  prior  to 
ATTCS  operation  may  not  be  less  than 
90  percent  of  the  thrust  or  power  level 
set  by  the  ATTCS  (the  maximum  takeoff 
thrust  or  power  approved  for  the 
airplane  under  existing  ambient 
conditions); 

(2)  It  must  be  shown  that  the 
operating  engine  will  be  free  of 
hazardous  engine  response 
characteristics  when  the  thrust  or  power 
is  increased  from  any  level  between 
flight  idle  and  the  maximum  level 
attainable  without  ATTCS  to  the 
maximum  approved  takeoff  thrust  or 
power. 

c.  Powerplant  Controls,  to  addition  to 
the  requirements  of  §  25.1 141 ,  no  smgle 
failxue  or  malfunction,  or  probable 
combination  thereof,  of  the  ATTCS, 
including  associated  systems,  may  cause 
the  failure  of  any  powerplant  function 
necessary  for  safety.  The  ATTCS  must 
be  designed  to: 

(1)  Apply  thrust  or  power  on  the 
operating  engine(s).  following  any  one 
engine  failure  during  go-around,  to 
achieve  the  maximum  approved  takeoff 
thrust  or  power  without  exceeding 
engine  operating  limits;  and 

(2)  Provide  a  means  to  verifv  lo  the 
flightcrew  before  beginning  an  approach 
for  landing  that  the  ATTCS  is  in  a 
condition  to  operate. 

3.  Critical  Time  Inter\nl.  The 
definition  of  the  Critical  Time  Interval 
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in  Appendix  1.  Section  125.2(b)  shall  be 
expanded  to  include  the  following: 

a  When  conducting  an  approach  for 
landing  using  ATTCS.  the  critical  time 
interval  is  defined  as  follows: 

(1)  The  critical  time  interval  begins  at 
a  point  on  a  2.S  degree  approach  glide 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTCS 
failure,  the  resulting  approach  climb 
flight  path  intersects  a  flight  path 
originating  at  a  later  point  on  the  same 
approach  path  corresponding  to  the  part 
25  one-engine-inoperative  approach 
climb  gradient.  The  period  of  time  from 
the  point  of  simultaneous  engine  and 
ATTCS  failure  to  the  intersection  of 
these  flight  paths  must  be  no  shorter 
than  the  time  interval  used  in  evaluating 


the  critical  time  interval  for  takeoff 
beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  height  of 
400  feet. 

(2)  The  critical  time  interval  ends  at 
the  point  on  a  minimum  performance, 
all-engines-operating  go-around  flight 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTCS 
failure,  the  resulting  minimum 
approach  climb  flight  path  intersects  a 
flight  path  corresponding  to  the  part  25 
minimum  one-engine-inoperative 
approach  climb  gradient.  The  all- 
engines-operating  go-around  flight  path 
and  the  part  25  one-engine-inoperative 
approach  climb  gradient  flight  path 
originate  from  a  common  point  on  a  2.5 


degree  approach  path.  The  period  of 
time  from  the  point  of  simultaneous 
engine  and  ATTCS  failure  to  the 
intersection  of  these  flight  paths  must  be 
no  shorter  than  the  lime  interval  used  in 
evaluating  the  critical  time  interval  for 
the  takeoff  beginning  hum  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  height  of 
400  feet. 

b.  The  critical  time  interval  must  be 
determined  at  the  altitude  resulting  in 
the  longest  critical  time  interval  for 
which  one-engine-inoperative  approach 
climb  performance  data  are  presented  in 
the  Airplane  Flight  Manual. 

c.  The  critical  time  interval  is 
illustrated  in  the  following  figure: 

BIUJNC  COOE  4910-13-P 
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Issued  in  Renton,  Washington,  on 
November  30, 1999. 
Vi  L.  UpsU. 

Acting  Manager.  Transport  Airplane 
Dinctorate.  Aircraft  Certification  Service. 
ANM-100. 
IFR  Doc.  99-32111  Filed  12-10-49: 8:45  ami 
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DEPARTMENT  OF  TBANSP0HTAT10N 
Federal  Aviation  Adminiatration 
14  CFR  Part  39 

[Dockat  No.  9S-NIM-303-AD:  Amendment 
39-11458;  AD  99-25-15] 

RIN  2120-AA64 

AlrworlMnesa  Directives;  Airbus  Model 
A300,  A310,  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300,  A310,  A30O-600  series  airplanes, 
that  tmrrently  requires  a  one-time 
operational  test  and  repetitive 
functional  tests  of  the  free  fall  control 
mechanism  of  the  landing  gear  to  ensure 
proper  release  of  the  main  landing  gear 
(MLG).  and  corrective  action,  if 
necessary.  It  also  requires  eventual 
modifii^tion  of  the  free  fall  control 
mechanism  of  the  landing  gear,  which 
constitutes  terminating  action  for  the 
repetitive  fimtrtional  tests.  This 
amendment  requires,  for  certain 
airplanes,  that  the  modification  of  the 
free  fall  control  mechanism  of  the 
landing  gear  be  accomplished  in 
accordance  with  a  corrected  version  of 
the  manufactiirer's  service  bulletin.  This 
amendment  is  prompted  by  issuance  of 
mandatorj'  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  malftmction  of  the  free  fall 
control  mechanism  of  the  landing  gear, 
which  could  result  in.  the  inability  to 
extend  the  MLG  in  the  event  of  failure 
of  the  hydraulic  extension  system. 
DATES:  Effective  January  18,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as 
of  August  12.  1998  (63  FR  36832,  July 
8,  1998). 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Januar>'  18, 
2000. 

AOOfiESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rood  Point 
Matuice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SVV..  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-14-13, 


amendment  39-10646  (63  FR  36832, 
July  8.  1998),  which  is  applicable  to 
certain  Airbus  Model  A300,  A310, 
A300-600  series  airplanes,  was 
published  in  the  Federal  Register  on 
October  5, 1999  (64  FR  53953).  The 
action  proposed  to  continue  to  require 
a  one-time  operational  test  and 
repetitive  functional  tests  of  the  free  fall 
control  mechanism  of  the  landing  gear 
to  ensure  proper  release  of  the  main 
landing  gear  (MLG),  and  corrective 
■  action,  if  necessary.  The  action  also 
proposed  to  continue  to  require 
eventual  modification  of  the  free  fall 
control  mechanism  of  the  landing  gear, 
which  constitutes  terminating  action  for 
the  repetitive  functional  tests. 
Additionally,  the  action  proposed,  for 
certain  airplanes,  that  the  modification 
be  accomplished  in  accordance  with  a 
corrected  version  of  the  manufacturer's 
ser\'ice  bulletin. 

Comments 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  24  Model 
A300  series  airplanes,  41  Model  A310 
series  airplanes,  and  61  Model  A300- 
600  series  airplanes  of  U.S.  registry'  will 
be  affected  by  this  AD. 

It  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
currently  required  operational  test,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  operational  test 
on  U.S.  operators  is  estimated  to  be 
522,680.  or  $180  per  airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
currently  required  fiuictional  test,  at  an 
average  labor  rate  of  S60  per  work  hoiu 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  functional  test 
on  U.S.  operators  is  estimated  to  be 
$15,120,  or  S120  per  airplane,  per  test 
cycle. 

It  will  take  approximately  26  work 
hoius  per  airplane  to  accomplish  the 
currentlv  required  modification  on 
Model  A300  and  A300-600  series 
airplanes,  at  an  average  labor  rate  of  560 
per  work  hour.  Required  parts  will  cost 
approximately  52,630  per  airplane. 

Based  on  those  figures,  the  cost 
impact  of  the  currently  required  actions 


on  U.S.  operators  of  Model  A300  or 
A300-600  series  airplanes  is  estimated 
to  be  $356,150,  or  54.190  per  airplane. 

It  will  take  approximately  28  work 
hours  per  airplane  to  accomplish  the 
modification  on  Model  A310  series 
airplanes,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  cost 
approximately  S3. 710  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  of  Model  A310  series 
airplanes  is  estimated  to  be  $220,990,  or 
55,390  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulator)'  action  "  londer 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR11034;  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  AWaiion 
safety.  Incorporation  by  reference. 
Safetv. 


Adoption  of  the  Amendment 

Accordingly,  piu^uant  lo  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Aiiwnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10646  (63  PR 
36832.  July  8.  1998).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11458.  to  read  as 
follows: 

99-25-15    Airbus  Industrie:  Amendment 
39-11458.  Dockat  98-NM-303-AD. 
Supersedes  AD  98-14-13.  Amendment 
39-10646. 
Applicability:  Model  A300.  A300-600.  and 

A310  series  airplanes,  certificated  In  any 

category,  as  identiBed  below: 

•  Model  A30a  and  A30O-600  series 
airplanes  on  which  Airbus  ModiHcation 
02781  has  been  accomplished  and  on  which 
neither  Airbus  Modification  03433  nor  04443 
has  been  accomplished: 

•  Model  .A3 10  series  airplanes  on  which 
Airbus  Modification  02781  has  been 
accomplished  and  on  which  Airbus 
Modification  03433  has  not  been 
accomplished:  and 

•  Model  A310  series  airplanes  on  which 
Airbus  Service  Bulletin  A310-32-2111. 
dated  March  10.  1997.  or  Revision  01,  dated 
October  10. 1997:  has  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  ttiis  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inalfunction  of  the  free  fall 
control  mechanism  of  the  landing  gear, 
which  could  result  in  the  inability  to  extend 
the  main  landing  gear  (MLG)  in  the  event  of 
^lure  of  the  hydraulic  extension  system, 
accomplish  the  following: 

Restatement  of  Actions  Required  by  AD  98- 
14-13,  Amendment  39-10646 

(dl  Within  600  flight  hours  after  August  12, 
1998  (the  effective  date  of  AD  98-14-13. 
amendment  39-10646),  perform  a  one-time 
operational  test  of  the  free  fall  control 
mechanism  of  the  landing  gear  to  ensure 
proper  release  of  the  MLG  for  extension  by 
free  fall,  in  accordance  with  Airbus  Industrie 
All  Operator  Telex  ( AOT)  32-14,  dated 
February  3,  1997.  or  Revision  01.  dated 
.March  13,  1997.  If  any  discrepancy  is 
detected  in  the  fimctioning  of  the  h«e  fall 


control  mechanism  of  the  landing  gear,  prior 
to  further  flight,  readjust  the  mechanism  and 
repeal  the  operational  test  in  accordance  with 
the  AOT.  If  any  discrepancy  is  delected  in 
the  second  operational  test,  prior  to  fiuther 
flight,  rerig  the  fi^e  fall  control  mechanism 
in  accordance  with  the  AOT.  and  accomplish 
the  actions  required  by  paragraph  (bl  of  this 
AD. 

(b)  Within  10  months  after  August  12, 
1998,  perform  a  functional  test  of  the  free  fall 
control  mechanism  of  the  landing  gear  to 
ensure  proper  release  of  the  MLG  for 
extension  by  free  fall,  in  accordance  with 
Airbus  Industrie  AOT  32-14,  dated  February 
3,  1997,  or  Revision  01,  dated  March  13, 

1997.  Thereafter,  repeat  the  functional  test  of 
the  free  fall  control  mechaiusm  of  the  landing 
gear  at  intervals  not  to  exceed  12  months, 
until  the  modification  required  by  paragraph 
(c)  or  (d)  of  this  AD  has  been  accomplished. 
During  any  lest  performed  in  accordance 
with  paragraph  (b)  of  tfiis  AD,  if  the  free  fall 
control  mechanism  of  the  landing  gear  foils 
to  fully  extend  the  MLG,  prior  to  further 
flight,  readjust  or  rerig  the  mechanism  in 
accordance  with  the  AOT. 

(c)  For  Model  A300  and  A300-600  series 
airplanes:  Within  66  months  after  August  12. 

1998,  modify  the  free  fall  control  mechanism 
of  the  landing  gear  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A30O-32-0425, 
Revision  02  (for  Model  A300  series 
airplanes):  or  A30O-32-6072,  Revision  02 
(for  Model  A30O-60O  series  airplanes):  each 
dated  June  23,  1998:  as  applicable. 
Accomplishment  of  the  modification 
constitutes  termmating  action  for  the 
repetitive  functional  tests  required  by 
paragraph  (b)  of  this  AD. 

Note  2:  Modifications  accomplished  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A30O-32-O425,  Revision  01  (for 
Model  A300  series  airplanes):  or  A300~32- 
6072,  Revision  01  (for  Model  A300-600 
series  airplanes):  each  dated  October  10, 
1997:  are  acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)  of  this  AD. 

New  Actions  Required  by  This  AO 

(d)  For  Model  A310  series  airplanes: 
Within  66  months  after  August  12, 1998. 
modify  the  free  fail  control  mechanism  of  the 
landing  gear  in  accordance  with  Airbus 
IndusQ-ie  Service  Bulletin  A310-32-2111. 
Revision  02,  dated  June  23,  1996. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
repetitive  functional  lasts  required  by 
paragraph  (b)  of  this  AD. 

Note  3:  For  Airbus  Model  A3 10  series 
airplanes,  only  a  modification  accomplished 
in  accordance  with  Airbus  Industrie  Service 
Bulletin  A310-32-2111.  Revision  02,  dated 
Junff  23, 1998,  is  acceptable  for  compliance 
with  the  requirements  of  paragraph  (d)  of  ttiis 
AD. 

Ahenutive  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  A.NM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
,\NM-116 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Airbus  Industrie  All  Operator  Telex  32- 
14,  dated  February  3, 1997:  Airbus  Industrie 
All  Operator  Telex  32-14.  Revision  01.  dated 
March  13, 1997:  Airbus  Industrie  Service 
Bulletin  A300-32-042S.  Revision  02,  dated 
June  23,  19^8;  Airbus  Industrie  Service 
Bulletin  A30O-32-6O72,  Revision  02,  dated 
June  23, 1998:  or  Airbus  Industrie  Service 
Bulletin  A310-32-2111,  Revision  02,  dated 
June  23, 1998:  as  applicable. 

(1)  The  incorporation  by  reference  of 
Airbus  Industrie  Service  Bulletin  A300-32- 
0425,  Revision  02,  dated  June  23, 1998: 
Airbus  Industrie  Service  Bulletin  A30O-32- 
6072,  Revision  02,  dated  June  23,  1998:  and 
Airbus  Industrie  Service  Bulletin  A310-32- 
2111,  Revision  02,  dated  June  23.  1998,  are 
approved  by  the  [director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51 

(2)  The  incorporation  of  reference  of 
Airbus  Industrie  All  Operator  Telex  32-14, 
dated  Febnjary  3, 1997;  Airbus  Industrie  All 
Operator  Telex  32-14,  Revision  01 ,  dated 
March  13,  1997,  were  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
August  12,  1998  (63  FR  36832,  July  8,  1998). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  tiie  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,.  suite 
700,  Washington,  DC 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-113- 
221(B|  R2,  dated  August  12.  1998. 

(h)  This  amendment  becomes  effective  on 
January  18.  2000. 

Issued  in  Renton,  Washington,  on 
December  3.  1999. 
D.L.  Rlggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-31879  Filed  12-10-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-NM-7l-AD:  Amendtnont 
39-11457;  AD  99-25-14] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  MD-11  and  MD-11F 
Series  Airplanes 

agency:  Federal  Aviation 
Adminiiitration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  MD-llF 
series  airplanes,  that  requires  a  one-time 
inspection  to  determine  if  metallic 
transitions  are  installed  on  wire 
harnesses  of  the  tail  tank  fuel  transfer 
pumps,  and  to  determine  if  damaged 
wires  are  present;  and  repair;  if 
necessary.  This  amendment  also  would 
require  repetitive  inspections  of  the 
repaired  area;  and  a  permanent 
modification  of  the  wire  harnesses  if 
metallic  transitions  are  not  installed, 
which  terminates  the  repetitive 
inspections.  This  amendment  is 
prompted  by  a  report  of  chafing  and 
damage  to  a  wire  harness  of  a  tail  tank 
fuel  transfer  pump.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  wire  chafing  and  damage, 
which  could  result  in  an  inoperative 
fuel  transfer  pump  and/or  an  incn^ased 
risk  of  a  fire  or  explosion  from  a  fuel 
leak. 
DATES:  Effective  January  18,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  18, 
200O. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division.  3855 
Lakewood  Boidevard.  Long  Beach. 
California  90846.  Attention:  Technical 
Publications  Business  Administration. 
Dept,  Cl-LSl  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Ortification  Office. 
3960  Paramoiuit  Boulevard.  Lakewood. 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Roscoe  Van  Dyke.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140L.  FAA. 
Transport  Airplane  Directorate.  Los 
/Vngeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood. 
California  90712-4137;  telephone  (562) 
627-5254:  fa.x  (562)  627-5210. 
SUPPLEMENTARY  INFOflMATKW:  A 
propiisal  to  amend  part  39  of  the  Federal 
A\iation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  Ivff>-11F 
series  airplanes  was  pubUshed  in  the 
Federal  Register  on  August  10. 1999  (64 
FR  43316).  That  action  proposed  to 
require  a  one-time  inspection  to 
determine  if  metallic  transitions  are 
installed  on  wire  harnesses  of  the  tail 
tank  fuel  transfer  pumps,  and  to 
determine  if  damaged  wires  are  present: 
and  repair,  if  necessary.  That  action  also 
proposed  to  require  repetitive 
inspections  of  the  repaired  area:  and  a 
permanent  modification  of  the  wire 
harnesses  if  metallic  transitions  are  not 
installed,  which  would  terminate  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due' 
consideration  ba.s  been  given  to  the  two 
comments  received. 

Support  for  the  Proposal 

One  commentor  supports  the 
proposed  rule. 

Request  Credit  for  Previously 
Accomplished  Work 

One  commenter  requests  credit  for 
prior  accomplishment  of  the  proposed 
one-time  visual  inspection,  temporary 
repairs,  and  repetitive  inspections  of  the 
wire  harnesses  of  the  tail  tank  fuel 
transfer  pumps  in  accordance  with 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-2BA101.  dated  August 
24.  1998. 

The  FAA  concurs  that  an  initial 
Inspection,  temporary  repairs,  and 
repetitive  inspections  accomplished 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-28A101. 
dated  August  24. 1998.  is  acceptable  for 
compliance  with  those  requirements. 
However,  the  FAA  notes  that  operators 
are  always  given  credit  for  work 
accomplished  previously  if  the  work  is 
performed  in  accordance  with  the 
existing  AD  by  means  of  the  phrase  in 
the  compliance  section  of  the  AD  that 
states.  "Required  as  indicated,  unless 
accomplished  previously."  Therefore  no 


change  to  the  final  rule  is  necessary  in 
this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  14  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  5 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  lake 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  S60  per 
work  hour  Based  on  these  figures,  the 
cost  impact  of  the  inspection  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  S300.  or  S60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  F.VA 
has  been  advised  that  manufacturer 
warranty  remedies  are  available  for 
labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  AD.  Therefore,  the  future  economic 
cost  impact  of  this  rule  on  U.S. 
operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  qf  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  distnissed  above.  I 
certify'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034.  Februan-  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility'  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
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Docket  at  the  locatioD  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  refersnce. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
.Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-25-14     McOonnell  Douglas:  Amendment 
39-11457.  Dotkel  99-NM-71-AD. 

Applicability:  Model MD-11  and  MD-llF 
series  airplanes,  as  listed  in  McOumiell 
Douglas  Alert  Service  Bulletin  MD11- 
2BA101.  dated  August  24.  1998.  certificated 
in  Any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  sbouJd  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  wire  chafing  and  damage  which 
could  result  in  an  inoperative  tail  tank  fuel 
transfer  pump  and/or  an  increased  risk  of  a 
fire  or  explosion  from  a  fuel  leak,  accomplish 
the  following: 

Inspection  and  Corrective  Actions 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  perform  a  one-time  visual 
inspection  of  the  wire  harnesses  of  the  tail 
tank  fuel  transfer  pumps  to  determine  if 
metallic  transitions  are  installed,  and  to 
determine  if  damaged  wires  are  present,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-2SA101.  dated 
August  24.  1998. 

(1)  If  all  metallic  transitions  are  installed, 
no  further  action  is  required  by  this  AD. 

(2)  If  metallic  transitions  are  not  installed, 
accomplish  the  following: 


(i)  Prior  to  further  flight,  accomplish  the 
temporarv  repair  in  accordance  with 
condition  2  of  the  service  bulletin: 

(ii)  Repeat  the  visual  inspection  thereafter 
at  intervals  not  to  exceed  2  years;  and 

(iii)  Within  5  years  after  the  effective  date 
of  this  AD.  permanently  modify  the  wire 
harnesses  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MD11-2B-102. 
Revision  01.  dated  |une  23. 1999. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

Note  2:  Modification  of  the  wire  harnesses 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MD1 1-28-102. 
dated  lanuary  29.  1999.  is  considered 
acceptable  for  compliance  with  the 
modificaUon  required  by  paragraph  (a)(2)(iii) 
of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACX)). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  $$21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  Cnt  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  tie  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A101.  dated  August  24. 

1998.  or  McDonnell  Douglas  Service  Bulletin 
MDl  1-28-102.  Revision  01.  dated  |une  23. 

1999.  as  applicable.  This  incorporation  by 
.efarence  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division.  3853  Lakewood 
Boulevard,  Long  Beach,  ClaJifomia  90tH6. 
Attention:  Technical  Publications  Business 
Administration.  Dept.  Cl-LSl  (2-60).  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW..  Renton.  Washington:  or  at  the  FAA. 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certificalion  Office.  3960  Paramount 
Boulevard.  l.akewood.  C^ifornia:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NTW  .  suite  700.  Washington, 
DC. 

(e)  This  amendment  t>ecomes  effective  on 
January  18,  2000. 


Issued  in  Renton.  Washington,  on 
Decemtwr  2,  1999. 
D.L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFRDoc.  99-31813  Filed  12-10-99:  8:45  am) 
BILUMG  COOE  4ai»-U-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Ooclcel  No.  99-NM-317-AD;  Amendment 
39-11459;  AD  99-25-16] 

RIN  2120-AA«4 

Airworthiness  Directives:  Foldter 
Model  F27  Mark  OSO  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
Mark  OSO  series  airplanes.  This  action 
requires  the  removal  of  tapered  nylon 
shims  from  under  the  seat  rails  from 
ftiselage  station  14025  to  the  aft  end  of 
the  seat  rails,  and  installation  of  shorter 
bolts.  This  acrtion  also  requires  the 
installation  of  shims  under  galleys  and 
partition  walls  for  certain 
configurations.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  seat 
rail  attachments  due  to  shim  material 
aging,  which  could  result  in  detachment 
of  the  seats  and  consequent  injury  to  the 
airplane  occupants. 
DATES:  Effective  December  28, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regiUations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
28,  1999. 

Comments  for  inclusion  in  the  RtUes 
Docket  must  be  received  on  or  before 
lanuary  12,  2000. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
317-AD,  1601  Lind  Avenue.  SW„ 
Renton,  Wasliington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Services  B.V.,  P.O.  Box  231,  2150  AE 
Nieuw-Vennep,  the  Netherlands.  This 
information  may  be  examined  at  the 
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FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
imsafe  condition  may  exist  on  certain 
Fokker  Model  F27  Mark  050  series 
airplanes.  The  RLD  advises  that  the 
nylon  shims  installed  imder  the  seat 
rails  from  fuselage  station  14025  to  the 
aft  end  of  the  seat  rails  can  age.  This 
aging  may  result  in  a  reduction  in 
strength  of  the  seat  rail  attachments. 
Shim  material  deterioration  could  result 
in  failure  of  the  seat  attach  fittings.  This 
condition,  if  not  corrected,  could  result 
in  detachment  of  the  seats  and 
consequent  injury  to  the  airplane 
occupants. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Fokker  50  Service 
Bulletin  SBF5O-25-045,  dated  February 
3. 1994,  which  destaibes  procedures  for 
the  removal  of  tapered  nylon  shims 
installed  under  the  seat  rails  from 
fuselage  station  14025  to  the  aft  end  of 
the  seat  rails,  and  installation  of  shorter 
bolts.  This  service  bulletin  also 
describes  procedures  for  the  installation 
of  shims  under  galleys  and  partition 
walls  for  certain  configurations. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  94-033  (A), 
dated  February  21.  1994,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  iiifonned  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLO. 


reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  tmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  lieing  issued  to 
prevent  failure  of  the  seat  attach  fittings 
due  to  shim  material  deterioration, 
which  could  result  in  injiuy  to  the 
airplane  occupants.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

None  of  the  airplanes  aSected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  tmder  foreign 
registry:  therefore,  they  are  not  directly 
affected  by  this  AD  action  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  tmsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
between  16  and  50  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Required  parts  would  cost  between  S294 
and  SI. 246  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  AD 
would  be  between  SI  ,254  and  $4,246 
per  airplane. 

Determination  of  Ride's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
imnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  proceeded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 


address  specified  tmder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
acrtion  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energA'  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
stmunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  w  ishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-317-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulaton'  Policies  and  Procedures  (44 
FR  11034^  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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AdopboD  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 

§39.13    [Anwnaudi 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9&-25-16  Fokker  Services  B.V.:  Amendment 
39-11459.  Docket  99-NM-317-AD. 

Applicability:  Model  F27  Mark  050  series 
airplanes,  serial  numbers  20103  through 
20258  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabiiity 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  seat  attach  fittings 
due  to  shim  material  deterioration,  which 
could  result  in  injury  to  the  airplane 
occupants,  accomplish  the  following: 

Modification 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1).  (a)(2).  and  (a)(3).  as 
applicable. 

(1)  For  all  airplanes:  Rttmove  the  tapered 
shims  installed  under  the  seat  rails  from 
fuselage  station  14025  to  the  aft  end  of  the 
seat  rails,  and  install  shorter  bolts,  in 
accordance  with  Fokker  50  Service  Bulletin 
SBF50-25-O45,  dated  February  3.  1994. 

(2)  For  airplanes  having  serial  numbers 
201B2.  20192,  20202.  20210.  and  20220.  in 
which  a  galley  2A  is  installed  on  the  seat 
rails  between  fuselage  stations  15503  and 
Ifiajg  (leh  position]  and  galley  2B  is 
installed  on  the  seat  rails  between  stations 
16039  and  16375  (right  position):  Install 
shims  under  the  galleys  in  accordance  with 
Fokker  50  Service  Bulletin  SBF50-25-045. 
dated  February  3,  1994. 

(3)  For  airplanes  having  serial  numbers 
20234  and  20235.  in  which  the  aft  cabin 
partition  walls  are  installed  on  top  of  the 
stowage  boxes,  which  are  part  of  the  seat  box 


assemblies;  Install  a  shim  under  each 
partition  wall  in  accordance  with  Fokker  50 
Service  Bulletin  SBF50-25-()45.  dated 
February  3.  1994. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-llB.  FAA, 
Transport  Airplane  Directorate,  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  hiformation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  ht)m  the  Manager,  International 
Branch.  ANM-il6. 

SpeciaJ  Flight  Permits 

(c)  Specia)  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporatioa  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Fokker  50  Service  Bulletin  SBF50-25- 
045,  dated  February  3.  1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  mav  be  obtained  firom  Fokker 
Services  B.V.,  P.O.Box  231,  2150  AE  Nieuw- 
Vennep.  the  Netherlands.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  94-033  (A), 
dated  February  21, 1994. 

(e)  This  amendment  becomes  effective  on 
December  28,  1999. 

Issued  in  Renton.  Washington,  on 
December  3,  1999. 
D.L.  Riggln, 

Acting  \4anager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-31878  Filed  12-10-99;  8:45  am) 
MUJNO  CODE  «eiO-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NI»-38a-AD;  Amendnwnt 
39-11175:  AD  9»-1 1-05] 

RtN2120-AA84 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AQEMCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  correction. 

SUMMARY;  This  document  corrects  and 
clariBes  information  in  an  existing 
airworthiness  directive  (AD)  that 
applies  to  all  Boeing  Model  737  series 
airplanes.  That  AD  currently  requires 
repetitive  displacement  tests  of  the 
secondary  slide  in  the  dual  concentric 
servo  valve  of  the  power  control  unit 
(PCU)  for  the  rudder,  and  replacement 
of  the  valve  assembly  with  a  modifled 
valve  assembly,  if  necessary.  This 
document  corrects  certain  PCU  part  and 
serial  numbers  and  clarifies  that  PCU's 
with  certain  other  serial  numbers  are 
not  required  to  comply  with  the 
requirements  of  this  AD.  This  correction 
is  necessary  to  prevent  failure  of  the 
secondary  slide  and  con.sequent  rudder 
hardover  and  reduced  controllability  of 
the  airplane. 
DATES:  Effective  June  26.  1999. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
June  28.  1999  (64  FR  27905.  May  24. 
1999). 

FOR  FURTHER  INFORMATION  CONTACT:  R.C. 
Jones,  Aerospace  Engineer.  Systems  and 
Equipment  Branch.  ANM-130S.  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1118; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On  May 
13.  1999.  the  Federal  Aviation 
Administration  (FAA)  issued  AD  99- 
11-05.  amendment  39-11175  (64  FR 
27905,  May  24. 1999),  which  applies  to 
all  Boeing  Model  737  series  airplanes. 
That  AD  requires  repetitive 
displacement  tests  of  the  secondary 
slide  in  the  dual  concentric  servo  valve 
of  the  power  control  unit  (PCU)  for  the 
rudder,  and  replacement  of  the  valve 
assembly  with  a  modified  valve 
assembly,  if  necessary.  That  AD  was 
prompted  by  reports  of  cracking  found 
in  PCU  secondary  servo  valve  slides. 
The  actions  specified  by  that  AD  are 
intended  to  prevent  failure  of  the 
secondary  slide  and  consequent  rudder 
hardover  and  reduced  controllability  of 
the  airplane. 

Need  for  the  Correction 

Information  received  recently  from 
the  manufacturer  indicates  that  the 
following  clarifications  and  corrections 
are  necessary.  Paragraph  (a)(2)  of  this 
AD  was  intended  to  address  certain 
PCU's  that  are  installed  only  after  the 
effective  date  of  the  AD,  and  has  been 
revised  to  clarify  that  intent.  [Paragraph 
(a]  of  this  AD  alreadv  addresses 


airplanes  on  which  these  PCU's  had 
been  installed  before  the  effective  date.] 
As  reflected  in  the  applicable  service 
bulletin  referenced  in  this  AD, 
paragraph  (a)(2)  also  was  intended  to 
address  the  PCU's  having  part  number 
65C37053-(XX),  but  that  reference  was 
omitted  from  the  final  rule.  Similarly,  as 
reflected  in  the  applicable  ser\ice 
bulletin,  paragraph  (aK3)  was  intended 
to  address  only  identified  airplanes  that 
are  equipped  with  certain  PCU's. ' 
However,  as  adopted,  the  final  rule  was 
not  so  limited.  (Airplanes  having  other 
PCU's  are  subject  to  the  longer 
compliance  time  specified  in  paragraph 
(a)(4)l.  The  references  to  these  part 
numbers  have  been  added  to  this  AD. 

Finally,  the  FAA  has  revised 
paragraph  (c)  of  this  AD  to  more  clearly 
specify  the  actuators  that  may  be 
installed  after  the  effective  date  of  this 
AD.  The  FAA  has  determined  that  some 
PCU's  (referenced  in  Boeing  Alert 
Service  Bulletin  737-27A1221.  Revision 
1.  and  Boeing  Alert  Service  Bulletin 
737-27A1222,  Revision  1,  both  dated 
January  28, 1999)  have  been 
displacement  tested,  but  have  not  been 
vibro  engraved  with  the  letter  "C." 
(Subsequent  serial  numbers  greater  than 
those  specified  in  this  AD  are 
displacement  tested  as  part  of  the 
certified  production  process,  and  are  not 
vibro  engraved.)  The  FAA  has 
determined  that,  for  PCU's  having  the 
specified  serial  ntmibers,  only  those  that 
are  vibro  engraved  with  the  letter  "C" 
are  in  compliance  with  the  requirements 
of  this  AD.  Therefore,  paragraph  (c)  of 
this  AD  has  been  corrected  by  removing 
the  phrase  "or  letters  greater  than  'C'." 

Correction  of  Publication 

This  document  corrects  the  error  and 
correctly  adds  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
June  28, 1999. 

Since  this  action  only  corrects  and 
clarifies  the  current  requirements,  it  has 
no  adverse  economic  impact  and 
imposes  no  additional  biu^en  on  any 
person.  Therefore,  the  FAA  has 
determined  that  notice  and  public 
procedures  are  unnecessary. 

List  of  Subyect  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g}.4011.1.  44701. 

§39.13    [CorrMted] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

ee-ll-OS     Boeing:  Amendment  39-1  UTS- 
Docket  98-NM-3B3-AD. 
Applicability:  AW  Model  737  series 
airplanes,  certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appUcabilitv 
provision,  regardless  of  whether  il  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  ihe  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflecl  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addrtessed  by 
this  AD;  and.  if  the  unsafe  condition  has  noi 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  secondary  ser\'o 
valve  slide  in  the  rudder  power  control  unit 
(PCU)  due  to  cracking  of  the  slide,  and 
consequent  rudder  hardover  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Displacement  Testing 

(a)  Perform  a  displacement  test  of  the 
secondary  slide  in  the  dual  5er\'o  valve  in  the 
rudder  PCU,  in  accordance  with  Boeing  Alerl 
Service  Bulletin  737-27A1221,  Revi-sion  1, 
dated  (anuary  28,  1999  (for  Model  737-100. 
-200,  -300.  -^00.  and  -500  series  airplanes): 
or  737-27A1222.  Revision  1.  da'ed  lanuary 
28. 1999  (for  Model  737-600.  -700,  and  -800 
series  airplanes);  at  the  applicable  time 
specified  by  paragraph  (a)(1).  (aj(2).  (a)(3).  or 
(a)(4)  of  this  AD.  Repeat  the  displacement 
test  on  that  PCU  thereafter  at  intervals  not  to 
£xceed  24.000  flight  hours- 

Note  2;  AccorapUshment  of  the  initial 
displacement  testing  required  by  paragraph 
(a)  of  this  AD  in  accordance  with  Boeing 
Alert  Ser\'ice  BuUeUn  737-27A1221.  dated 
[anuary  14.  1999  (for  Model  737-100.  -200. 
-300.  ^00.  and  -500  series  airplanes):  or 
737-27A1222.  dated  lanuary  14.  1999  (for 
Model  737-600.  -700.  and  -^00.  series 
airplanes)  is  acceptable  only  for  the  initial 
compliance  requirements  of  this  AD. 

(1)  For  Model  737-100.  -200.  -300.  -400. 
and  -500  series  airplanes:  Conduct  the 
displacement  test  within  16  months  after  the 
effective  date  of  this  AD, 
.  (21  For  airplanes  on  which  a  PCU  specified 
in  paragraph  (a)(2)(l)  or  (a)(2)(ti)  of  this  AD 


is  installed  within  16  months  after  the 
elToctive  date  of  this  AD:  Conduct  the 
displacement  test  within  16  months  after  the 
elective  dale  of  this  AD. 

(i)  Part  number  65-44861-12  and  ha\ing 
serial  number  (S/N)  3509A  or  lower. 

(ii)  Part  number  65C37053-{XX1. 

(3)  For  Model  737-600.  -700.  and  -800 
series  airplanes  having  line  numbers  1 
through  222  inclusive  that  are  equipped  with 
PCU's  having  P/N  251A301-(XX)  and  serial 
number  299  or  lower:  Conduct  the 
displacement  test  within  16  months  after  the 
effective  dale  of  this  AD. 

(4)  For  all  other  airplanes:  Conduct  the 
displacement  test  prior  to  the  accumulation 
of  24.000  total  flight  hours  on  the  PCU,  nr 
within  30  day*  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

Corrective  Actions 

(b)  If  Ihe  results  of  the  displacement  test 
requirfKi  by  paragraph  (a)  of  this  AD  are 
outside  the  limits  specified  by  Boeing  Alert 
Service  Bulletin  737-27A1221.  Revision  1. 
dated  Januar)-  28.  1999  (for  Model  737-100, 
-200.  -300.  -400.  and  -500  series  airplanes). 
or  737-27A1222.  Revision  1.  dated  January 
28. 1999  (for  Model  737-600,  -700,  and  -600 
series  airplanes):  Prior  to  further  flight, 
accomplish  the  actions  specified  in 
paragraphs  (b)(l }  and  (b)(2)  of  this  AD. 

tl)  Replace  the  valve  assembly,  in 
accordance  with  (he  applicable  alert  service 
bulletin,  vnth  a  serviceable  valve  assembly. 
And 

(2)  Following  installation  of  the 
replacement  valve  assembly  in  accordance 
with  paragraph  (b)(1)  of  this  AD,  perform  the 
displacement  test  required  by  paragraph  (a) 
of  this  AD  on  that  assembly,  in  accordance 
with  the  applicable  alert  service  bulletin.  If 
the  test  results  are  outside  the  limits 
specified  by  the  applicable  alert  service 
bulletin,  prior  to  fiulher  flight,  replace  the 
valve  assembly  with  a  ser\'iceable  valve 
assembly  in  accordance  with  the  applicable 
alert  service  bulletin,  and  repeat  the 
displacement  test  required  by  paragraph  (a) 
of  this  AD  on  that  assembly. 

Note  3:  Boeing  Alert  Service  Bulletin  737- 
27A1222.  Revision  1,  dated  lanuary  28.  1999. 
refers  to  Parker  Service  Bulletin  381500-27- 
01 ,  dated  December  22, 1998.  as  an 
additional  source  of  service  information  for 
accomplishment  of  the  displacement  test  for 
Model  737-600.  -700.  and  -800  series 
airplanes. 

(c)  As  of  16  months  after  the  effective  dale 
of  this  AD,  no  person  shall  install  a  main 
rudder  PCI.'  speciified  in  paragraph  (c)[l)  or 
lc)(2j  of  this  AD  unless  that  PCU's  nameptate 
has  been  vibro-engraved  with  the  letter  "C'* 
following  the  serial  number.  (Subsequent 
serial  numbers  greater  than  those  listed 
t)elow  are  displacement  tested  as  part  of  the 
certified  production  process,  and  do  not 
require  the  letter  "C"  to  be  vibro-engraved.) 

(1)  For  Boeing  Model  737-100.  -200,  -300 
—400.  and  -500  series  airplanes:  A  PCU 
having  P/N  65-44861  -12  and  a  serial  number 
(S/N)  3509A  or  lower  or  anv  PCU  having  P/ 
N  65C37053-(XX1 

(2)  For  Boeing  Model  737-600.  -700.  and 
-800  series  airplanes:  A  PCU  having  P/N 
251A301-IX)  and  a  S/N  0299  or  lower, 
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(dKl)  Within  30  days  after  accomplishing 
the  initial  displacement  test  required  by 
paragraph  (a)  of  this  AD;  Submit  a  report  of 
the  testing  to  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO).  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056:  fa.\ 
(4251  227-1181.  The  report  mu.st  include  the 
displacement  testing  results  [both  positive 
and  negative  findings),  test  data  for  any  failed 
valve  assemblies,  a  description  of  any 
discrepancies  if  found,  the  port  number  and 
serial  number  of  each  rudder  rcU  tested,  and 
the  airplane  serial  number. 

(2)  Within  30  days  after  accomplishing  any 
nipetitive  displacement  testing  required  by 
paragraph  (a)  of  this  \D:  Submit  a  report  of 
any  failed  valve  assembly  to  the  Manager. 
Seattle  Airt:raft  Certification  Office  (ACO). 
FA.\.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  fax  (425)  227-1181.  The  report 
must  include  the  displacement  testing  results 
of  any  failed  valve  assembly,  test  data  for  any 
failed  valve  assemblies,  a  description  of  any 
discrepancies  found,  the  part  number  and 
serial  number  of  each  rudder  PCU  with  a 
failed  valve  assembly,  and  the  airplane  serial 
number. 

(3)  Within  30  days  after  accomplishing  the 
initial  displacement  test  required  by 
paragraph  (a)  of  this  AD:  Submit  failed  valve 
aasamblies  for  analysis  to  Parker  Hannifin 
Corporation.  Clhief  Engineer,  Customer 
Support  Operations.  16666  Von  Karman 
Avenue.  Irvine.  California  92606. 

(4)  Information  collection  requirements 
contained  in  this  regulation  have  be«n 
approved  by^lheOfHce  of  Management  and 
Budget  (OmB)  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  .sand  it  to  the  Manager, 
Seattle  ACO. 

Note  4;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Pennils 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
27A1221.  Revision  1.  dated  lanuary  28. 1999, 
or  Boeing  Alert  Service  Bulletin  737- 
27A1222.  Revision  1.  dated  January  28. 1999. 
This  incorporation  by  reference  of  those 
documents  was  previously  approved  by  the 
Director  of  the  Federal  Register  as  of  lune  28, 


1999  (64  FR  27905.  May  24.  1999).  Copies 
may  be  obtained  from  Boeing  Commercial 
Airplane  Group.  P.  O.  Box  3707,  Seattle. 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  BOO  North  Capitol  Street.  NW..  suite 
700.  Washington,  DC. 

(h)  The  effective  date  of  this  amendment 
remains  June  28,  1999. 

Issued  in  Renton.  Washington,  on 
December  7, 1999. 
DJ..Rinln. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFRDoc  99-32193  Filed  12-10-99;  8:45  ami 
BIUMQ  COOe  4910-t3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  39 

(Doclcet  No.  99-NM-315-AO;  Amandmant 
39-11461;  AD  99-26-01] 

RiN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Mark  050  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMlunY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
Mark  050  series  airplanes.  This  action 
requires  a  one-time  inspection  to  verify 
the  tension  values  of  the  aileron  control 
cables  of  the  left-and  right-hand  wings, 
and  corrective  actions,  if  necessary.  This 
action  also  requires  either  replacement 
of  the  aileron  control  cables  with  new. 
improved  aileron  control  cables,  or 
replacement  of  the  aileron  control 
cables  with  new,  improved  aileron 
control  cables  and  modification  of  the 
pulley  bracket  on  the  rear  face  of  the 
bulkhead  at  frame  station  3100.  The 
FAA  is  issuing  this  AD  in  response  to 
mandatory  continuing  airworthiness 
information  issued  by  a  foreign  civil 
airworthiness  authority  The  actions 
specified  in  this  AO  are  intended  to 
prevent  interference  between  the 
tumbuckles  of  the  aileron  control  cables 
and  the  lightening  holes,  which  could 
result  in  binding  of  the  aileron  control 
cables  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  January  12,  2000. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  fanuary  12,  2000. 


The  FAA  must  receive  any  comments 
on  this  rule  on  or  before  (anuary  12, 
2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
315-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Fokker 
Services  B.V..  P.O.  Box  231,  2150  AE 
Nieuw-Vennep,  the  Netherlands.  You 
may  examine  this  information  at  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  .\venue,  SW.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  IX:,  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Fokker  Model  F27  Mark  050  series 
airplanes.  The  RID  received  reports 
indicating  that  reduced  tension  of  the 
aileron  control  cables  could  cause  the 
cable  tumbuckles  to  rub  against  the 
edges  of  the  lightening  holes,  through 
which  the  aileron  control  cables  run. 
This  interference,  if  not  corrected,  could 
result  in  binding  of  the  aileron  control 
cables  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  issued  Fokker 
Service  Bulletin  SBF50-27-016, 
Revision  3.  dated  April  29, 1996.  This 
bulletin  describes  procedures  you  must 
use  for  adjusting  the  tension  of  the 
aileron  control  cables,  and  includes 
information  for  replacing  the  aileron 
control  cables  with  new,  improved 
aileron  control  cables  and  modification 
of  the  pulley  bracket  on  the  rear  face  of 
the  bulkhead  at  frame  station  3100. 

The  manufacturer  also  issued  Fokker 
Service  Bulletin  SBF50-27-O40,  dated 
May  10, 1996.  This  bulletin  describes  an 
alternative  procedure  for  replacing  the 
aileron  control  cables  with  new, 
improved  aileron  contiol  cables. 

When  you  accomplish  the  actions 
specified  in  these  service  bulletins,  you 
will  adequately  address  the  identified 
tmsafe  condition.  The  RLD  classified 
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these  service  bulletins  as  mandatory  and 
issued  Dutch  airworthiness  directive 
1995-075/3  (A),  dated  May  31, 1996,  in 
order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  The  FAA  examined  the 
findings  of  the  RLD.  reviewed  the 
available  information,  and  determined 
that  we  should  issue  an  AD  covering 
products  of  this  type  design  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  thai  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
typo  design  registered  in  the  United 
States,  FAA  is  issuing  this  AD  to  require 
you  to  take  action  to  prevent 
interference  between  the  tumbuckles  of 
the  aileron  control  cables  and  the 
lightening  holes,  which  cpuld  result  in 
binding  of  the  aileron  control  cables  and 
consequent  reduced  controllability  of 
the  airplane.  This  AD  requires  you  to 
accomplish  the  actions  specified  in  the 
service  bulletins  described  previously, 
except  as  discussed  below. 

Difierences  Between  Final  Rule  and 
Service  Information 

Part  1  of  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBF50-27-016,  Revision  3, 
recommends  adjustment  of  the  aileron 
control  cables.  This  AD  requires  an 
inspection  to  verify  the  tension  values 
of  the  aileron  control  cables  of  the  left- 
and  right-hand  wings  prior  to 
adjustment  of  the  aileron  control  cables. 
If  the  tension  values  of  the  aileron 
control  cables  are  within  the  limits 
specified  by  Part  1  of  the 
Accomplishment  Instructions,  you  do 
not  need  to  adjust  the  aileron  control 
cables. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  is  on  the  U.S.  Register.  All 
airplanes  covered  by  this  rule  currently 
are  operated  by  non-U. S.  operators 
imder  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 


action.  However,  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  if  any  of 
these  airplanes  are  placed  on  the  U.S. 
Register  in  the  future 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  10  work  hours  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  of  S60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  S600  per 
airplane. 

If  an  affected  airplane  is  placed  on  the 
U.S.  register,  and  the  operator  chooses 
to  comply  with  this  AD  using  the 
requirements  listed  in  paragraph 
(d)(2)(i),  which  includes  replacing  the 
aileron  control  cables,  it  would  take 
about  24  work  hours.  The  average  labor 
rate  is  S60  per  work  hour,  and  the 
required  parts  would  cost  about  SI  ,51 7. 
The  total  cost  for  parts  and  labor  is 
estimated  to  be  S2,957  per  airplane. 

If  an  affected  airplane  is  placed  on  the 
U.S.  register,  and  the  operator  chooses 
to  comply  with  this  AD  using  the 
requirements  listed  in  paragraph 
(d)(2)(ii),  which  includes  replacing  the 
aileron  control  cables  and  modifying  the 
pulley  bracket,  it  would  lake  about  170 
work  hours.  The  average  labor  rale  is 
S60  per  work  hour,  and  the  required 
parts  would  cost  about  S2,30O.  The  total 
cost  for  parts  and  labor  is  estimated  to 
be  512,500  per  airplane. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportimity  for  public 
comment,  FAA  invites  comments  on 
this  mle.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  mle's 
docket  number  and  submit  your 
comments  to  the  address  specified 
under  the  caption  "ADDRESSES."  The 
FAA  will  consider  all  comments 
received  on  or  before  the  closing  date. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  mlemaking  action. 

The  FAA  is  re-examining  the  writing 
style  we  ciurently  use  in  regulatory 
docimients.  in  response  to  the 


Presidential  memorandtmn  of  June  1 . 
1998.  That  memHrandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  this  document  is  clearer,  and 
in  any  other  suggestions  you  might  have 
to  improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

The  FAA  specifically  inviles 
comments  on  the  overall  regulatory, 
economic,  environmental  and  energy 
aspects  of  this  rule  that  might  suggest  a 
need  to  modifS'  this  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  in  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  this 
AD. 

If  you  wani  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  Number  99-NM- 
315-AD  "  We  will  date  stamp  and  mail 
the  postcard  back  to  you. 

Regulatory  Impact 

Those  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certifN-  that  this  action  (1)  is  not  a 
'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;Febmary  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  The  FAA  has  prepared 
a  final  evaluation  and  placed  it  in  the 
Rules  Docket.  You  can  get  a  copy  of  this 
evaluation  at  the  location  listed  imder 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  tlie  autljority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  14  CFR  part  39  (part  39  of  the 
Federal  Aviation  Regulations)  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S  C.  106(g).  40113.  44701. 

§39.13    [Ammded] 

2.  FAA  amends  §  39.13  by  adding  the 
following  new  airworthiness  directive: 

99-26-01  Fokker  Services  B.V.:  Amendment 
39-11461.  Docket  99-NM-315-AD. 
(a)  What  airplanes  does  this  directive 
apply  to?  This  directive  applies  to: 


Manufacturer 

Mnrmi 

. 

Series 

Lirte/Serial  f 

Cert 
Category 

Fokker  - 

F27 

Mark  050 

20103-20172 

All. 

(b)  Who  must  comply  with  this  AD? 
.Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register. 
However,  the  AD  does  not  apply  to  your 
airplane  if  you  already  accomplished  the 
requirements  of  either: 

(1)  Fokker  Service  Bulletin  SBF5(>-27-040. 
dated  May  10, 1996.  or 

(2)  Part  2  of  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBF50-27-016,  Revision  3.  dated  April  29. 
1996. 

(c)  What  ptoblem  does  this  AD  address? 
There  is  evidence  that  the  tumbuckles  of  the 
aileron  control  cables  can  interfere  with  the 
lightening  holes.  This  can  cause  the  control 
cables  to  bind,  which  can  reduce  the  pilot's 
ability  to  control  the  airplane. 

(d)  What  must  I  do  to  address  this 
problem?7o  address  this  problem,  you  must: 

(1)  Perform  a  one-time  inspection  to  verify 
the  tension  values  of  the  aileron  control 
cables.  Perform  this  inspection  within  30 
days  after  the  effective  date  of  this  AD.  The 
tension  values  are  specified  in  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBF50-27-016,  Revision  3. 
dated  April  29.  1996. 

(i)  If  the  tension  values  of  the  aileron 
control  cables  are  within  the  values  specified 
in  the  service  bulletin,  you  need  to  take  no 
further  action  to  comply  with  paragraph 
(d)(1)  of  this  AD. 

(ii)  If  the  tension  values  of  the  aileron 
control  cables  are  not  within  the  values 
specified  in  ihe  service  bulletin,  then  prior  to 
further  flight,  adjust  the  aileron  control 
cables  to  the  specified  tension  values  in 
accordance  with  the  service  bulletin. 


(2)  Within  5  months  after  the  effective  date 
of  this  AD,  or  at  the  next  scheduled  4,000 
flight  hour  inspection,  whichever  occurs 
first,  accomplish  paragraph  (d)(2)(i)  or 
(d)(2)(ii)  of  Ihe  AD.  Since  the  new.  improved 
aileron  control  cables  are  not  interchangeable 
with  the  existing  aileron  control  cables,  you 
must  replace  all  aileron  control  cables  at  the 
same  time. 

(i)  Replace  all  aileron  control  cables  with 
new,  improved  aileron  control  cables,  in 
accordance  with  Fokker  Service  Bulletin 
SBF50-27-O40.  dated  May  10, 1996;  or 

(ii)  Replace  all  aileron  control  cables  with 
new,  improved  aileron  control  cables:  and 
modify  tne  pulley  bracket  on  the  rear  face  of 
the  bulkhead  at  frame  station  3100;  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBF50-27-016,  Revision  3, 
dated  April  29. 1996. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  Yes. 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adfust  the  compliance  time  if: 

(i)  Your  alternative  provides  an  acceptable 
level  of  safety;  and 

(ii)  The  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate,  approves  your  altemaUve. 
Submit  your  request  for  approval  through  an 
FAA  Principal  Maintenance  Inspector,  *ho 
may  add  comments  and  then  send  it  to  the 
Manager. 

(2)  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  otherwise 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


Page  No. 


1-5,  10,  12 

6,  9  

7,  8,  11, 15,  16 
13,  14  


The  Director  of  the  Federal  Register  approved 
this  incorporation  by  reference  under  5 
U.S.C  S52(a)  and  1  CFR  part  51.  You  can  get 
copies  of  these  service  bulletins  from  Fokker 
Services  B.V..  P.O.  Box  231.  2150  AE  Nieuw- 
Vennep,  the  Netherlands.  You  can  look  at 
copies  at  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 


Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

NoiR  The  subject  of  this  AD  is  addressed 
in  issued  Dutch  airworthiness  directive 
1995-075/3  (A),  dated  May  31,  1996. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effeciive 
on  January  12,  2000. 


Issued  in  Renton.  Washington,  on 
December  6.  1999. 

D.L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-32023  Filed  12-10-99:  8:45  am) 
nujHO  CODE  wio-»f 


airplanes  that  have  tjeen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in  | 

accordance  with  paragraph  (e)  of  this  AD.  ' 

The  request  should  include  an  assessment  of  | 

the  effect  of  the  modification,  alteration,  or  i 

repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(0  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  the  International 
Branch,  ANM-116.  FAA,  Transport  Airplane 
Directorate,  1501  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone  (425) 
227-2110;  fax  (4251  227-1149. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  you  a  special  flight  permit 
under  sections  21.197  and  21. 199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  your  airplane  to  a 
location  where  you  can  accomplish  the 
requirements  of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Yes.  Actions 
required  by  this  AD  must  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBF50-27-040,  dated  May  10,  1996,  or 
Fokker  Service  Bulletin  SBF5O-27-016. 
Revision  3,  dated  April  29, 1996,  as 
applicable.  Fokker  Service  Bulletin  SBF50- 
27-016.  Revision  3,  includes  the  following 
effective  pages: 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  4 

Privacy  Act  of  1974;  Implementation 

agency:  Federal  Trade  Commission 

(FTC). 

ACnOW:  Final  rule  amendment. 

SUMMARY:  The  FTC  amends  its  Privacy 
Act  rules  to  include  a  new  exempt 
system  of  records  that  will  be  used  to 
compile  and  maintain  identity  theft 
complaint  data.  This  system  implements 
the  requirements  of  the  Identity  Theft 
and  Assumption  Deterrence  Act  of  1998. 
The  exemption  will  help  prevent 
individuals  suspected  of  engaging  in 
identity  theft  from  obtaining  access  to 
complaint  data. 

DATES:  This  amendment  is  final  and 
effective  on  December  13, 1999. 
FOB  FURTHER  INFORMATION  CONTACT:  Alex 
Tang,  Attorney.  Office  of  the  Oneral 
Counsel,  FTC,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580. 
(202)  32&-2447.  For  more  information 
about  the  Commission's  identity  theft 
program,  contact  Beth  Grossman,  (202) 
326-3019,  or  Joaima  Craiie,  (202)  326- 
3258,  Attorneys,  Division  of  Planning  & 
Information.  Bureau  of  Consumer 
Protection.  FTC.  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580. 
SUPPLEMENTARY  MFORMATKW:  On 
October  27. 1999,  in  accordance  with 
the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  the  Commission  published 
notice  of  its  intent  to  establish  a  new 
agency  system  of  records,  entitled  FTC- 
IV-2,  "Identity  Theft  Complaint 
Management  System'FTC,"  and  sought 
public  comment  on  a  proposed 
amendment  of  the  Commission's  rules 
to  exempt  the  system  from  certain 
provisions  of  the  Act.  See  64  FR  57887 
(system  notice),  57825  (notice  of 
proposed  rulemaking  to  amend 
Commission  Rule  4.13(m),  16  CFR 
4.13(m)).  The  system  of  records  vrill 
enable  the  FTC  to  fulfill  its  statutory 
responsibilities  under  section  5  of  the 
Identity  Theft  and  Assumption 
Deterrence  Act  of  1998,  Public  Law 
105-318, 112  Stat  3007,  3010, 18  U.S.C. 
1028  note  C'lT/VDA").  The  ITADA 
designates  the  FTC  to  serve  as  a 
clearinghouse  for  the  receipt  and 
referral  of  identity  theft  complaints  and 
requires  that  the  FTC  establish 
procedures:  (1)  To  log  and  acknowledge 
receipt  of  complaints  from  individuals 
who  certify  that  they  have  a  reasonable 
belief  that  one  or  more  of  their  means 
of  identification  have  been  assumed, 
stolen,  or  otherwise  unlawfully  acquired 
in  violation  of  the  statute;  (2)  to  provide 
informational  materials  to  such 


individuals;  and  (3)  to  refer  such 
complaints  to  "appropriate  entities  " 
Under  the  statute,  these  entities  include, 
but  are  not  limited  to,  the  three  major 
national  consumer  reporting  agencies 
(i.e.,  currently  Equifax,  Experian  and 
Trans  Union)  and  appropriate  law 
enforcement  agencies  for  potential  law 
enforcement  action. 

As  explained  in  the  Commission's 
notice  of  the  proposed  rulemaking,  the 
Commission  believes  that  the  identity 
theft  complaint  data  contained  in  the 
system  must  be  exempted  under  the 
Privacy  Act  to  prevent  certain  categories 
of  individuals  (e.g.,  targets  of  identity 
theft  complaints  or  investigations),  to 
the  extent  they  are  covered  by  the 
system,  from  invoking  the  Act  to  obtain 
access  to  complaint  files  that  may 
pertain  to  their  activities.  A  principal 
purpose  for  compiling  these  complaint 
files  is  for  law  eiiforcement,  since  these 
complaints  focus  on  specific  instances 
of  suspected  illegal  identity  theft.  In 
many  cases,  these  complaints  will  be 
referred  to  other  law  enforcement 
authorities,  as  contemplated  by  the 
ITADA,  and  in  certain  cases,  may  also 
be  relevant  to  Commission 
investigations.  Under  these 
circumstances,  disclosure  of  the 
complaint  file  to  a  target  would  harm  or 
otherwise  interfere  with  law 
enforcement  efforts.  For  example,  if  the 
complaint  data  were  not  exempted  from 
access,  a  target  could  anticipate  and 
evade  prosecution  by  learning  about 
actual  or  potential  law  enforcement 
referrals,  investigations,  or  other  actions 
frx>m  information  maintained  in  the 
complaint  file.  Such  access  to  the  file 
could  also  inadvertenUy  facilitate 
further  identity  theft  or  retaliation  by 
enabling  the  target  to  ascertain  or 
confirm  sensitive  personal  information 
submitted  by  and  being  maintained 
about  the  identity  theft  victim  or  about 
other  informants. 

The  Commission  received  no 
comments  in  response  to  its  proposed 
exemption  of  the  system.  Accordingly, 
for  the  reasons  set  forth  above,  the 
XOmmission  is  amending  Commission 
Rule4.13(m),  16  CFR4.13(m),  to  add 
the  system  to  its  inventory  of  systems 
that  are  exempt  imder  subsection  (k)(2] 
of  the  Privacy  Act,  5  U.S.C.  552a(k)(2). 
The  Commission,  however,  reserves  the 
sole  discretion  to  permit  certain 
categories  of  individuals  (e.g., 
complainants  or  other  individual 
informants)  whose  records  are  covered 
by  the  system  to  obtain  access  to 
ijiformation  that  was  provided  by  such 
individuals  in  order  to  correct,  update 
or  verify  the  accuracy  of  that 

information  or  for  other  related 
purposes. 


The  Commission  certifies  that  this 
rule  amendment  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator}* 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

List  ofSubiects  in  16  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy,  Records,  Sunshine  Act. 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Trade 
Commission  amends  16  CFR  chapter  I 
as  follows: 

PART  4— MISCELLANEOUS  RULES 

1.  The  authority  for  part  4  continues 
to  read: 

Authority:  15  U.S.C.  46,  unless  otherwise 
noted. 

2.  Amend  §4.13  by  revising  paragraph 
(m)(2)  to  read  as  follows: 

§4.13    Privaey  Ad  rule*. 

«        •        ■        •        • 

(m)'  •  • 

(2)  Pursuant  to  5  U.S.C.  552a(k)(2). 
investigatory  materials  compiled  for  law 
enforcement  purposes  in  the  following 
systems  of  records  are  exempt  from 
subsections  (c)(3),  (d).  (e)(1).  (e)(4)(G), 
(H),  and  (I),  and  (f)  of  5  U.S.C.  552a,  and 
from  the  provisions  of  this  section, 
except  as  otherwise  provided  in  5  U.S.C, 
S52a(k)(2): 

Investigational.  Legal,  and  Public  Records- 
FTC 
Disciplinary  Action  Investigatory  Files— FTC 
Clearance  10  Participate  Applications  and  the 
C(  ramission's  Responses  Thereto,  and 
Related  Documents — ^FTC 
Management  Information  System — FTC 
Office  of  the  Secretary  Control  and  Reporting 

System— FTC 
Office  of  Inspector  General  Investigative 

Files— FTC 
Stenographic  Reporting  Service  Requests- 
FTC 
Identity  Theft  Complaint  Management 

System— FTC 
Freedom  of  Information  Act  Requests  and 

Appeals — FTC 
Privacy  Act  Requests  and  Appeals — FTC 
Information  Retrieval  and  Indexing  System- 
FTC 
•         •         •         *         * 

By  direction  of  the  Conmiission. 
Donald  S,  Clark. 
Secretorv' 

[FR  Doc.  99-32036  Filed  12-10-99: 8:4S  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  601 

[TDB8481 

RIN1S4S-AX29 

Use  of  Penalty  Mall  in  the  Location  and 
Recovery  of  Missing  Children 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Procedural  rules. 

summary:  This  rule  establishes  the 
procedures  under  which  the  IRS  may 
use  penalty  mail  to  aid  in  the  location 
and  recovery  of  missing  children.  The 
IRS  can  participate  in  this  cause  as  a 
result  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974. 
Printing  pictures  and  biographical  data 
of  missing  children  on  blank  pages  of 
annual  tax  forms  and  instructions, 
taxpayer  information  publications,  and 
othnr  IRS  products  will  assist  the 
National  Center  for  Missing  and 
Exploited  Children  (National  Center). 
DATES:  Effective  Date:  December  13. 
1999. 

Applicability  Date:  For  dates  of 
appiicabilitv  of  these  regulations,  see 
§  601.901(e), 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Randall 
Hall.  (202)  283-7900  (not  a  toll-free 
number):  concerning  the  IRS'  forms  and 
publications  program.  Sandy  Kopta. 
(202)  622-3726  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  9.  1985,  Congress  enacted 
Public  Law  99-87.  99  Stat.  290.  which 
added  a  new  section  3220  to  title  39. 
United  States  Code.  That  provision 
authorized  Federal  agencies  to  place 
photographs  and  biographical  data  of 
missing  children  on  penalty  mail  in 
accordance  with  guidelines 
promulgated  by  the  Department  of 
Justice.  On  December  1.  1997.  Congress 
amended  the  statute  to  provide  tliat  the 
use  of  missing  children  photographs 
and  biographical  data  on  penalty  mail 
would  be  continued  until  December  31. 
2002. 

The  Office  of  |uvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  within 
the  Department  of  Justice  is  directed  by 
39  U.S.C.  3220  (a)  (1).  after  consultation 
with  appropriate  public  and  private 
agencies,  to  prescribe  general  guidelines 
under  which  penalty  mail  may  be  used 
to  assist  in  the  location  and  recovery  of 
missing  children.  These  guidelines  wei« 
published  on  November  8.  1985  (50  FR 


46622).  In  addition,  each  executive 
department  of  the  Ck)vemment  of  the 
United  States  is  required  by  39  U.S.C 
3220  (a)  (2)  to  promulgate  or  authorize 
subunits  to  promulgate  regulations 
under  which  penalty'  mail  sent  by  such 
departments  may  be  used  in 
conformance  with  the  OJJDP  guidelines. 

This  rule  is  being  promulgated  in 
compliance  with  39  U.S.C.  3220  (al(2) 
and  is  in  conformance  with  the  OJJDP 
guidelines.  The  rule  sets  forth 
information  on  U.S.  Postal  Seriice 
restrictions  on  the  placement  of 
information,  "shelf-life"  restrictions  on 
the  use  of  missing  children  information, 
and  other  applicable  administrative 
factors. 

The  IRS  will  receive  photographic 
and  biographical  information  on 
missing  children  through  the  National 
Center.  The  IRS  will  then  give  priority 
to  the  use  of  missing  children 
information  in  mail  addressed  to 
members  of  the  public. 

Findings  and  Other  Matters 

The  Commissioner  has  determined 
that  notice  and  prior  public  procedure 
are  not  required  for  this  regulation 
because  the  subject  matter  of  the 
regulation  pertains  only  to  the  IRS's  use 
of  penalty  mail  in  the  location  and 
recovery  of  missing  children.  The 
regulation  does  not  directly  affect  the 
rights  and  interests  of  the  general 
public.  For  these  reasons,  the  rule  is  to 
be  effective  on  the  date  of  publication  in 
the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553  (b)  of  the  Administrative  Procedure 
Act  (5  use.  Chapter  5)  does  not  apply 
to  these  regxdations.  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  does  not  apply.  Pursuant  to 
section  7805  (f)  of  the  Internal  Revenue 
Code,  this  statement  of  procedural  rule 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  information.  The  principal 
author  of  this  statement  of  procedural 
rule  is  Randall  Hall.  Office  of  Chief 
Counsel  (General  Legal  Services). 
However,  other  personnel  from  the  IRS 
participated  in  its  development. 


List  of  Subjects  in  26  CFR  Part  601 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Infants  and  children.  Postal  Service. 
Reporting  and  recordkeeping 
requirements.  Taxes. 

Adoption  of  Amendments  to  the 
Statement  of  Procedural  Rules 

Accordingly.  26  CFR  part  601  is 
amended  as  follows: 

PART  601— STATEMENT  OF 
PROCEDURAL  RULES 

Paragraph  1.  The  authority  citation 
for  part  601  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  552,  unless 
otherwise  noted. 

Subpart  I  also  issued  under  39  U.S.C.  3220. 

Par.  2.  Subpart  I,  consisting  of 
<)  601.901,  is  added  to  read  as  follows: 

Subpart  I— Use  of  Penalty  Mail  in  the 
Location  and  Recovery  of  Missing 
Children 

§  601 .901    Missing  children  shown  on 
penalty  mall. 

(a)  Purpose.  To  support  the  national 
effort  to  locate  and  recover  missing 
children,  the  Internal  Revenue  Service 
(IRS)  joins  other  executive  departments 
and  agencies  of  the  Government  of  the 
United  States  in  using  official  mail  to 
disseminate  photographs  and 
biographical  information  on  hundreds 
of  missing  children. 

(b)  Procedures  for  obtaining  and 
disseminating  data.  (1)  The  IRS  shall 
publish  pictures  and  biographical  data 
related  to  missing  children  in  domestic 
penalty  mail  containing  annual  tax 
forms  and  instructions,  taxpayer 
information  publications,  and  other  IRS 
products  directed  to  members  of  the 
public  in  the  United  States  and  its 
territories  and  possessions. 

(2)  Missing  children  information  shall 
not  be  placed  on  the  "Penalty  Indicia," 
"OCR  Read  Area."  "Bar  Code  Read 
Area."  and  "Return  Address"  areas  of 
letter-size  envelopes. 

(3)  The  IRS  shall  accept  photographic 
and  biographical  materials  solely  from 
the  National  Center  for  Missing  and 
Exploited  Children  (National  Center). 
Photographs  that  were  reasonably 
current  as  of  the  time  of  the  child's 
disappearance,  or  those  which  have 
been  updated  to  reflect  a  missing  child's 
current  age  through  computer 
enhancement  technique,  shall  be  the 
only  acceptable  form  of  visual  media  or 
pictorial  likeness  used  in  penalty  mail. 

(c)  Withdrawal  of  data.  The  shelf  life 
of  printed  penalty  mail  is  limited  to  3 
months  for  missing  child  cases.  The  IRS 
shall  follow  those  guidelines  whenever 
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practicable.  For  products  with  an 
extended  shelf  life,  such  as  those  related 
to  filing  and  paying  taxes,  the  IRS  will 
not  print  any  pictures  or  biographical 
data  relating  to  missing  children 
without  obtaining  from  the  National 
Center  a  waiver  of  the  3-month  shelf-life 
guideline. 

(d)  Reports  and  contact  official.  IRS 
shall  compile  and  submit  to  OJJDP 
reports  on  its  experience  in 
implementing  Public  Law  99-87."99 
Stat.  290.  as  required  by  that  office.  The 
IRS  contact  person  is:  Chief.  Business 
Publications  Section  (or  successor 
office).  Tax  Forms  and  Publications 
Division,  Technical  Publications 
Branch.  0P:FS:FP;P:3.  Room  5613. 
Internal  Revenue  Service,  1111 
Constitution  Ave..  NW..  Washington. 
DC  20224. 

(e)  Period  of  applicability.  This 
section  is  applicablle  December  13. 
1999  through  December  31.  2002. 
Robert  E.  Wenzel. 

Deputy  Commissioner  of  Inlernol  Revenue. 
|FR  Doc.  99-32098  Filed  12-10-99:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  EnforcanKent 

30  CFR  Part  946 

(VA-113-^OR] 

Virginia  Regulatory  Prograrn 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  an 
amendment  to  the  Vir^nia  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  provides  clarification  of  an 
existing  Slate  policy  directive 
concerning  permit  revisions.  The 
amendment  is  intended  to  improve  the 
operational  efficiency  of  the  State 
program. 

EFFECTIVE  DATE:  December  13.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn.  Director.  Big  Stone  Gap 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1941 
Neelev  Road,  Suite  201,  Compartment 
116.  Big  Stone  Gap.  Virginia  24219. 
Telephone:  (540)  523-4303. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program. 

II.  Submission  of  the  Amendment.  - 
UL  Director's  Findings- 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  DetRrminations. 

I.  Background  on  the  Virginia  Program 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  You  can  find 
background  information  on  the  Virginia 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
December  15. 1981.  Federal  Register  (46 
FR  61085-61115).  You  can  find  later 
actions  on  conditions  of  approval  and 
program  amendments  at  30  CFR  946.11. 
946.12.  946.13.  946.15,  and  946.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  November  17,  1998 
(Administrative  Record  No.  VA-959), 
the  Virginia  Department  of  Mines, 
Minerals  and  Energy  (DMME)  submitted 
a  clarification  dated  September  18, 
1998.  to  its  existing  policy  guidelines 
concerning  the  applicable  information 
and  procedural  standards  for  permit 
revisions.  The  Virginia  regulations  at 
4VAC  25-130-774.13(b)(2)  require  the 
Virginia  Division  of  Mined  Land 
Reclamation  to  establish  such 
guidelines. 

We  announced  receipt  of  the 
proposed  amendment  in  the  December 
23, 1998,  Federal  Register  (63  FR 
71047),  invited  public  comment,  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  comment  period 
closed  on  January  22, 1999.  No  one 
requested  to  speak  at  a  public  hearing, 
so  no  hearing  was  held. 

in.  Director's  Findings 

Following,  according  to  SMCRA  and 
the  Federal  regulations  at  30  CFR  732.15 
and  732.1 7,  are  our  findings  concerning 
the  proposed  amendment. 

The  clarification  to  the  Virginia 
program  is  as  follows: 
-    The  following  information  provides 
guidance  to  improve  consistency  and  to 
enable  you  to  properly  plan  for  any 
addition  of  acreage  to  your  permit.  The 
Virginia  law  and  regulation  dealing  with 
such  additions  conform  to  the  federal 
definitions. 

The  Virginia  Regulation  at  4  VAC  25- 
130-774. 13(d)  requires: 

Request  to  ctiange  permit  boundary.  Any 
extension  to  the  area  covered  by  the  permit, 
except  incidental  boundary  revisions,  shall 
be  made  by  application  for  a  new  permit. 

Consistent  with  this  regidation,  any 
request  for  a  non-incidental  extension  to 


the  area  covered  by  an  existing  permit 
shall  be  made  by  application  for  a  new 
permit  using  the  Division's  permit 
application  forms  DMLR-PT-034e, 
DMLR-PT-034p,  DMLR-PT-034O.  It 
should  be  noted  that  these  new  forms 
are  the  same  forms  that  the  Division  will 
use  to  implement  Electronic  Permitting 
in  a  few  months.  Implementing  usage  of 
these  forms  at  this  time  will  be  a 
prectirsor  to  Electronic  Permitting  and 
will  allow  permittees  to  become  familiar 
with  the  format  of  what  will  be  required 
for  Electronic  Permitting.  Permittees 
may  use  one  of  two  options  in 
submitting  the  application  for  a  new 
permit: 

1.  The  application  may  be  for  a 
completely  new  permit  for  the  proposed 
area,  with  a  new  permit  niunber  issued 
and  new  issuance,  expiration  and 
anniversary  dates  assigned;  or 

2.  The  apphcation  may  combine  the 
existing  permit  area  with  the  proposed 
additional  area.  The  permit  number 
would  remain  the  same,  as  well  as  the 
permit  issuance,  expiration  and 
anniversary  dale.  This  application  may 
reference  any  applicable  parts  of  the 
previously  approved  permit  plans  (with 
copies  of  the  relevant  sections 
included),  but  it  shall  provide  all  the 
information  necessary  for  a  new  permit 
on  the  proposed  additional  area.  This 
new  information  shall  also  include  any 
portions  of  the  plans  for  the  previously 
approved  permit  area,  if  they  are 
affected  by  the  addition  of  the  new  area 
and  shall  be  revised.  The  application 
will  be  processed  as  a  new  permit 
application. 

With  these  two  options,  the  applicant 
retains  the  discretion  to  apply  for  a 
separate  and  distinct  permit  for  the  new 
area,  resulting  in  two  separate  permits 
with  different  permit  numbers  or  to 
retain  the  existing  permit  number. 
Hovrever.  when  DMLR  finds  the  new 
area  is  not  a  functional  extension  of  the 
existing  permit,  but  rather  a  separate 
operation,  the  Division  may  require  an 
application  for  a  separate  permit. 

Incidental  boundary  revisions  (IBR) 
include  only  minor  changes  to  permit 
boimdaries  that  are  incidental  to  the 
approved  operations;  such  as  road 
alignment,  drainage  alignment,  parking 
areas,  additional  entries/punch-outs  for 
underground  operations,  or  other  non- 
coal  removal  functions  necessary  for  the 
orderly  and  continuous  conduct  of  the 
approved  operation. 

A  proposal  to  increase  the  area 
available  for  coal  removal  will  not  be 
treated  as  an  IBR  unless  the  coal 
removal  is  incidental  to  the  primar>* 
purpose  of  the  revision  For  example,  if 
the  realignment  of  a  road  also  involved  ^ 
mining  a  small  amount  of  coal  in  the 
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road  cut,  and/or  the  increase  in  area  is 
minor  then  it  may  be  deemed  an  IBR. 
The  Division  may  also  approve  small 
adjustments  to  the  permit  boundary  as 
an  IBR  when  there  is  no  net  increa.se  in 
the  permitted  area. 

The  Federal  regulations  concerning 
requests  to  change  permit  boundaries 
occur  at  30  CFR  774.13— Permit 
revisions.  30  CFR  774.13(d)  provides  the 
following:  "Request  to  change  permit 
boundary.  Any  extensions  to  the  area 
covered  by  the  permit,  except  incidental 
boundary  revisions,  shall  be  made  by 
application  for  a  new  permit.  The 
Virginia  regulations  at  4  VAC  25-130- 
774.13(d)  mirror  the  Federal 
requirement. 

The  Virginia  amendment  does  not 
alter  the  requirement  to  make 
application  for  a  new  permit  for  all 
boundary  revisions,  except  incidental 
boundary  revisions.  The  amendment 
identifies  the  permit  application  forms 
to  be  used,  and  indicates  that  the  forms 
will  also  be  used  with  future 
applications  under  Electronic 
Permitting.  The  amendment  further 
identifies  two  options  permittees  may 
use  in  submitting  the  application  for  a 
new  permit.  There  are  no  direct 
counterparts  to  these  policy  guidelines 
in  the  Federal  regulations  at  30  CFR 
774.13(d)  concerning  requests  to  change 
permit  boundaries.  We  find,  however, 
that  the  policy  guidance  does  not 
change  the  requirements  for  a  new 
permit  (information,  public  notice  and 
hearing  opportunities)  that  revisions, 
except  for  incidental  boundary 
revisions,  must  meet.  Therefore,  the 
guidance  is  consistent  with  the  Federal 
regulations  at  30  CFR  774.13(d).  and  can 
be  approved. 

The  State  policy  guidance  also 
addresses  incidental  boundary  revisions 
(IBR).  The  Federal  regulations  provide 
no  specific  guidance  on  fflR's.  nor  do 
they  define  the  term  "incidental."  Thus, 
the  scale  and  extent  of  incidental 
boundary  revisions  is  left  to  the  Slate 
regulatory  authority  to  incorporate  into 
the  State  program.  Classification  as  an 
incidental  boundar>'  revision  still 
requires  review  and  evaluation  by  the 
State.  In  1986  (51  FR  42548).  we ' 
approved  Virginia's  guidelines  for 
identifying  significant  and  minor  permit 
revisions.  The  current  amendment  adds 
to.  but  does  not  replace,  those 
guidelines.  In  cases  where  coal  removal 
is  involved,  we  believe  that  to  be 
consistent  with  30  CFR  774.13(d).  coal 
removal  caiuiot  be  the  primary  piupose 
of  an  IBR.  The  Virginia  policy  requires 
that  coal  removal  must  be  incidental  to 
the  primary  purpose  of  the  IBR. 

We  find  that  the  State's  policy 
concerning  IBR's  does  not  render  the 


Virginia  program  less  effective  than  30 
CFR  774.13(d).  that  Virginia  has 
reasonably  exercised  its  discretion,  and 
that  the  policy  is  not  inconsistent  with 
SMCRA  and  the  Federal  regulations. 
Therefore,  the  policy  can  be  approved. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Conunents 

According  to  30  CFR  732.17(h)(ll)(i). 
we  solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Virginia  program.  The 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration  (MSHA) 
responded  and  said  that  there  appears  to 
be  no  conflict  with  MSHA  regulations 
and/or  procedures  and  that  the 
amendment  is  deemed  appropriate. 

The  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service 
(NRCS)  responded  and  concluded  that 
its  position  is  that  the  amendment 
should  be  approved.  The  NRCS  also 
stated  that  the  definition  of  "incidental 
boundary  revision  "  is  somewhat 
arbitrary,  and  that  a  more  definable 
limit  between  a  boundary  revision  that 
is  incidental  and  the  need  to  seek  a  new 
or  revised  permit  mav  be  needed.  The 
Federal  regulations  at  30  CFR  774.13(d) 
provide  that  any  extensions  to  the  area 
covered  by  the  permit,  except  incidental 
boundary  revisions,  shall  be  made  by 
application  for  a  new  permit. 

■The  Federal  regulations  do  not  define 
the  term  "incidental  boundary 
revision."  Therefore,  it  is  each  State's 
obligation  to  determine  when  a 
boundary  revision  is  significant  and 
when  it  is  incidental. 

4  VAC  25-130-774. 13(b)(2)  require 
the  DMME  to  establish  guidelines  for 
identifying  the  scale  or  extent  of  permit 
revisions  that  would  require  an 
application  for  a  new  permit.  By  letter 
dated  August  14.  1986.  Virginia 
submitted  a  listing  of  the  circumstances 
under  which  a  revision  would  be 
considered  significant  (and  which  are 
subjected  to  the  entire  permit 
information,  notice,  and  participation 
requirements)  and  those  under  which  it 
would  be  considered  minor.  We 
reviewed  and  then  approved  Virginia's 
listing  on  November  25. 1986  (51  FR 
42548).  The  current  submittal  is 
intended  to  further  clarify  the  1986 
listing. 

The  U.S.  Fish  and  Wildlife  Service 
(USFWS)  responded  to  the  current 
submittal  and  stated  that  to  minimize 
impacts  to  listed  species  or  habitat, 
whenever  a  revision  is  determined  to  be 
an  IBR.  an  assessment  should  be 
completed  to  identify  any  threats  to 
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protected  species.  These  findings 
should  then  be  presented  to  the  USFWS 
for  final  determination  to  insure  such 
action  will  not  adversely  affect 
Federally  listed  species  or  designated 
critical  habitat.' 

We  asked  the  DMME  to  respond  to  the 
USFWS  comments.  DMME  stated  that 
Virginia  makes  the  requested 
assessment  and  findings.  These 
assessments  and  findings  are  made  prior 
to  the  issuance  of  the  initial  permit  (4 
VAC  25-130-773.15(c)(10)  and  25-130- 
780.16).  These  findings  are  then 
reviewed  halfway  through  the  permit  i 

tBrm(4  VAC25-130-774.il).  duringthe  I 
quarterly  on-site  inspections  (4  VAC  25-  I 
130-640.11)  and  if  there  is  any  permit  . 

renewal  (4  VAC  25-130-773. 15(c)(10).  ' 

Additionally,  certain  permit  revisions 
including  permit  boundary  revisions 
may  require  notice  and  participation  by 
govenunental  entities.  DMME  stated 
that  permit  revisions  are  divided  into 
four  classifications:  (1)  Significant 
revisions  which  are  subjected  to  the 
entire  permit  information,  notice,  and 
participation  requirements;  (2)  minor 
revisions  which  by  definition  do  not 
affect  the  conditions  or  have  impacts 
that  were  not  considered  or  addressed 
in  the  initial  assessment  and  findings 
[minor  revisions  must  still  contain 
sufficient  information  to  establish  their 
inconsequential  nature):  (3)  incidental 
boundary  revisions  and  (4)  significant 
boimdary  revisions.  Only  those 
boundary  revisions  that  qualify  as  an 
IBR  pursuant  to  the  1998  guidelines  and 
qualify  as  a  minor  revision  pursuant  to 
the  1986  guidelines  will  be  exempted 
from  the  notice  and  participation 
standards.  Thus  we  agree  that  Virginia's 
existing  requirements  satisfy  USFWS' 
request. 

Nonetheless,  we  asked  the  USFWS  to 
comment  on  the  DMME  response.  The 
USFAVS  stated  that  the  terms,  conditions 
and  findings  for  individual  Virgiitia 
program  permits  may  fall  short  of 
providing  adequate  protection  to  all 
Federally  listed  species.  As  an  example, 
the  USFWS  stated  that  it  has  noticed 
during  permit  reviews  that  the 
ecological  information  provided  in 
permit  applications  is  altogether 
inadequate  to  substantiate  risk  to 
threatened  and  endangered  resources. 
This  uncertainty,  the  USFWS  stated, 
hinders  reviewers,  such  as  the  USFWS 
or  the  DMLR,  in  their  obligation  to 
develop  appropriate  terms  and 
conditions  to  prevent  resource  injiuy. 
The  USFWS  recommended  the 
following  changes  to  alleviate  the 
uncertainty  it  sees'in  the  permitting 
process. 

First,  the  USFWS  recommended  that 
standardized  biological  reporting  and 


monitoring  guidelines  should  be 
developed,  approved  and  implemented 
for  all  permit  applications.  The  USFWS 
stated  that  it  has  encouraged  the  State 
to  develop  fish  and  wildlife  reporting 
and  monitoring  guidelines  and  has 
offered  to  assist  in  this  endeavor.  It 
appears  from  its  comments  above,  that 
the  USFWS  is  more  concerned  with  the 
general  level  of  actual  reporting  and 
monitoring  of  biological  information 
that  is  provided  in  all  Virginia  permit 
applications,  than  it  is  with  the  written 
guidelines  established  for  IBR's.  This 
amendment  only  concerns  guidelines 
for  IBR's.  thus.  USFWS' 
recommendation  is  beyond  the  scope  of 
this  amendment.  Also,  our  oversight  of 
the  Virginia  program  has  not  identified 
such  a  problem.  However,  we  will  look 
into  USFWS'  allegations.  We  encourage 
the  USFWS  and  the  DMME  to  work 
together  to  address  the  USFWS 
concerns. 

Second,  the  USFWS  recommended 
that  a  numeric  (acreage)  condition  be  set 
thai  would  define  the  extent  and  scale 
of  IBR's.  This  would  prevent  areas  of 
several  hundred  acres  from  being 
included  as  an  IBR  or  considered  a 
minor  revision  of  an  inconsequential 
nature  and  excluded  from  any  agency 
review  process.  As  we  discussed  above 
in  the  biding,  we  believe  that  the  State 
has  adequately  shown  that  the  proposed 
amendment  is  consistent  with  and  no 
less  effective  than  the  Federal 
regulations.  The  Federal  regulations  do 
not  define  the  term  "incidental "  nor 
does  OSM's  only  directive  on  IBR's.  See. 
"Incidental  Boundary  Revisions  "  (REG- 
19).  Therefore,  the  Virginia  program  is 
not  less  effective  than  the  Federal 
regulations  because  it  does  not  contain 
an  acreage  standard.  However,  we  do 
not  discourage  the  development  of  such 
a  standard. 

It  is  our  opinion  that  the  proposed 
amendment  does  not  lessen  the 
effectiveness  of  the  Virginia  program.  It 
is  also  our  opinion  that  our  approval  of 
this  amendment  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  Federally  listed,  threatened  or 
endangered  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat. 
Consequently,  we  are  approving  the 
proposed  amendment. 

Public  Comments 

We  solicited  public  comments  on  the 
amendment.  The  Virginia  Department  of 
Historic  Resources  responded  and  stated 
that  the  amendment  will  not  affect 
historic  properties  and  it  has  no 
objection  to  the  amendment. 


Environmental  Protection  Agency  lEPAl 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
any  provisions  of  the  State  program 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authorilv  of  the  Clean  Water  Act  (33 
U,S,C.  125l'et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  Virginia 
proposed  pertain  to  air  or  water  quality 
standards.  However,  OSM  requested 
EPA's  conunents  on  the  proposed 
amendment.  EPA  did  not  provide  any 
comments. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  submitted  by 
Virginia  on  November  17,  1998,  that 
clarifies  the  informational  and 
procedural  requirements  for  permit 
revisions  that  propose  to  change  an 
existing  permit  boundary. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  946  which  codifies  decisions 
concerning  the  Virginia  program.  We  are 
making  this  final  rule  effective 
irmnediately  to  expedite  the  State 
program  amendment  process,  and  to 
encourage  Virginia  to  bring  its  program 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  lustice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
'that  section.  However,  these  standards 
are  not  appUcable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  Slates  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 


and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 


Paperwork  Beduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  apjorovat  by  OMB  under  the 
PaperworKReducUon  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulator\'  Flexibilit)-  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  woidd  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  milbon  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  046 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dalod:  Novemtjer  29. 1999. 
Allen  D.  Klein. 
Regional  Director,  Appalachian  Regional 

Coordinating  Cf-ntftr. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  Vn. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 
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PART  94»— VIRGINIA 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 


2.  Section  946.15  is  amended  in  the 
table  by  adding  a  now  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 


§  946.1 5    Approval  of  Virginia  regulatory 
program  amendments. 


Autliority:  30  U.S.C.  1201  bI  seq. 

. 

Onginal  amendment  submission 
dale 

Date  of  final  piitilicatian 

Citation/descrlptior 

November  17.  1998  

December  13,  1999 

Poliey  clarification  tor  implementing  4  VAC  25-130-774.13<d). 

IFR  Ooc.  99-32210  Filed  12-10-99;  8:45  am] 
gauHQ  CODE  <3io-as-p 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  tlw 
Army 

33  CFR  Pari  207 

St.  Marys  Falls  Canal  and  Locks, 
Michigan:  Use,  Administration  and 
Navigation 

agency:  U.S.  Aimy  Corps  of  Engineers. 

DoD. 

ACTION:  Final  rule. 

SUWUARY:  The  U.S.  Army  Corps  of 
Engineers  is  amending  its  regulations  on 
procedures  to  navigate  the  St.  Marys 
Falls  Canal  and  Soo  Locks  at  Sault  St. 
Marie,  Michigan  to  incorporate  changes 
in  navigation  procedures  published  in 
Notice  to  Navigation  Interests  over  the 
last  three  years.  The  St.  Marys  Falls 
Canal  and  Locks  navigation  regulation  is 
amended  to  change  the  location  where 
up  bound  vessels  seeking  passage 
through  the  Soo  Locks  request  lock 
dispatch.  This  regulation  also 
establishes  the  minimum  number  of  line 
handlers  that  vessels  should  have  while 
locking  through  the  Soo  Locks,  place  a 
restriction  on  the  use  of  bow/stem 
thrusters  while  transiting  through  the 
Soo  Locks,  add  a  procedure  for  vessels 
departing  from  the  MacArthur  and  Foe 
Locks  simultaneously  or  at 
approximately  the  same  time,  and  add 
a  tug  assist  procedure  for  self-powered 
vessels. 

DATES:  The  Rnal  rule  is  effective  lanuary 
12.  2000. 

addresses:  U.S.  Armv  Corps  of 
Engineers.  ATTN:  CECW-OD,  20 
Massachusetts  Avenue.  NW. 
Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Hilton.  Dredging  and  Navigation 
Branch  (CECW-OD)  at  (202)  761-8830  or 
Mr.  Michael  OBryan.  Assistant  Chief, 
Construction-Operations  Division, 
Detroit  District  at  (313)  226-6444. 


SUPPt-EMENTARY  INFORMATION:  The  notice 
of  proposed  rulemaking  was  published 
on  Tuesday.  August  31, 1999,  vol.  64, 
No.  168,  pages  47462—47464. 

Pursuant  to  its  authority  in  Section  4 
of  the  Rivers  and  Harbors  Act  of  August 
18,  1894  (28  Stat.  362;  33  U.S.C.  1),  the 
Corps  is  amending  the  regulations  in  33 
CFR  207.440(c),  (e),  (f),  (h),  and  (r).  The 
regulation  governing  the  operation  of 
the  St.  Marys  Falls  Canal  and  Locks,  33 
CFR  207.440  was  adopted  on  November 
27. 1945  (10  FR  14451)  and  has  been 
amended  at  various  times. 

Paragraph  (c)  is  amended  to  formally 
establish  the  call-in  location  and  change 
in  call  sign  currently  being  utilized  by 
vessel  owners.  The  call  sign  was 
changed  due  to  the  realignment  of  the 
Corps  of  Engineers  Division  Offices  and 
was  published  in  a  Notice  to  Navigation 
Interests  on  November  25,  1997. 
Amending  paragraph  (c)  responds  to  a 
request  from  users  of  the  Soo  Locks  to 
further  formalize  the  up  bound  call-in 
point  by  changing  the  regulation  for 
operating  the  locks. 

Paragraph  (e)  is  amended  to  establish 
a  requirement  for  vessels  passing 
through  the  locks  to  provide  line 
handlers.  Over  the  past  decade,  the 
number  of  line  handlers  provided  by  the 
Government  has  decrea.sed.  On  April  19, 
1996.  the  Corps  Detroit  District 
published  a  Notice  to  Navigation 
Interests  indicating  that  the  Government 
would  no  longer  provide  pier  line 
handlers.  This  amendment  adds  a 
requirement  that  vessels  provide  line 
handlers  for  passage  through  the  locks 
and  delineates  the  number  of  line 
handlers  required  based  on  weather  and 
vessel  conditions. 

Paragraph  (f)  is  amended  to  restrict 
the  use  of  bow  and  stem  thrusters  while 
the  vessel  is  in  the  locks  to  reduce  the 
negative  effects  caused  by  the  currents 
and  water  movement  created  by  use  of 
thrusters  that  may  damage  the  locks 
walls  and  gates. 

Paragraph  (b)  is  amended  to  establish 
a  procedure  for  the  order  of  departure 
for  vessels  attempting  to  leave  the 
MacArthur  and  Poe  Locks 
simultaneously.  This  procedure  is  a 


safety  measure  to  prevent  two  vessels 
from  being  in  the  lock  canal  at  the  same 
time. 

Paragraph  (r)  is  amended  to  establish 
a  tug-assist  requirement  for  vessels 
without  bow  and  stem  thrusters  and  for 
other  types  of  powered  vessels  that  may 
have  diMculty  maneuvering  in  close 
quarters  while  navigating  at  low  speed. 
High  winds,  changing  currents  and 
inclement  weather  may  affect  a  vessel's 
ability  to  maneuver  within  close 
quarters  while  at  low  speeds. 

This  final  mle  is  not  a  major  rule  for 
the  purposes  of  Executive  Order  12866. 
As  required  by  the  Regulatory 
Flexibility  Act,  the  Corps  of  Engineers 
certifies  that  this  final  rule  will  not  have 
a  significant  impact  on  small  business 
entities. 

Comments  on  the  Proposed  Rule 

One  comment  was  received  to  the 
August  31. 1999,  Federal  Register 
notice  and  the  August  31, 1999,  Public 
Notice  issued  by  the  Corps  of  Engineers 
Detroit  District.  The  commenter's 
association  represents  eleven  U.S.-flag 
Great  Lakes  fleets  that  have  a  combined 
total  of  61  vessels.  The  association 
supports  the  changes,  but  recommended 
two  changes  in  the  navigation 
procedures.  First,  they  recommend  that 
§  207.440(e)(1)  reflect  the  changes  in 
manning  levels,  duty  assignments  and 
designation  of  personnel  and  automated 
systems  currently  in  use.  The  manning 
levels  currently  in  use  by  most  domestic 
and  foreign  vessels  400  gross  tons  or 
over  navigating  the  canal  under  their 
own  power  have  the  following  ship's 
personnel:  In  the  pilot  house,  on  the 
bridge,  the  master.  One  mate  and  one 
able  body  seaman  shall  be  on  watch  and 
available  to  assist:  in  the  engine  room, 
the  engineering  watch  officer.  The  chief 
engineer  shall  be  available  to  assist.  The 
second  recommendation  is  to  amend 
S  207.440(h)(2}(i)  to  add  a  new 
§  207.440(h)(2)(i]|C)  and  delete 
§  207.440(h)(ii)(B).  The  recommended 
new  paragraph  would  read  "If  two 
masters  agree  to  a  different  departure 
scheme  they  both  shall  notify  the 
lockmaster  and  request  a  change  to  the 
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above."  This  would  allow  the  master  of 
each  vessel  that  arrived  simultaneously 
or  at  approximately  the  same  time,  at 
the  McArthur  Lock  and  the  Poe  Lock  to 
negotiate  their  departure  sequence 
during  the  locking  operation.  We  agree 
there  are  situations  when  one  vessel 
may  need  to  leave  the  lock  out  of 
sequence  with  the  established  departure 
scheme.  The  recommended  paragraph 
allows  the  two  vessels  captains  to.reach 
agreement  while  the  locking  operation 
is  under  way.  As  proposed,  each  vessel 
master  wouiu  notify  the  lockmaster  and 
request  a  change  to  the  established 
departure  scheme.  We  concur  with  the 
proposed  language,  except  both  vessel 
masters  must  contact  the  Chief 
Lockmaster  rather  than  the  lockmaster, 
since  only  the  Chief  Lockmaster  has  the 
authority  to  allow  vessels  to  deviate 
from  the  established  departure  scheme. 
Having  each  vessel  master  contact  the 
Chief  Lockmaster.  avoids  any  possible 
misunderstanding  between  each  vessel 
master.  We,  therefore,  do  not  concur 
with  deleting  §  207.440(h)(2)(ii)(B), 
which  provide  for  the  Chief  Lockmaster 
to  deviate  frtjm  the  departure  scheme  on 
a  case  by  case  basis,  sine?  the  Chief 
Lockmaster  has  the  overall 
responsibility  for  na\igation  vessel 
safety  while  vessels  transit  the  St.  Marys 
Falls  Canal  and  Soo  Locks.  Section 
207.440(h)(2)(ii)(B)  is,  however, 
renumbered  to  §  207.440(h)(2)(iv)  and 
the  suggested  language  becomes  part  of 
this  new  paragraph.  The  paragraph  is 
renumbered,  since  a  deviation  of  the 
lockage  scheme  applies  to  all  departure 
procedures,  not  just  when  a  1,000-foot 
vessel  is  ready  to  depart.  Section 
207.44a(h)(2)(ii)(A)  is  renumbered  to 
§  207.440(h)(2)(iii),  to  clari^'  that  all 
vessels  are  to  remain  in  radio  contact 
with  each  other  and  with  the  lockmaster 
at  all  times  until  clear  of  the  lock  area, 
not  just  when  a  1 ,000-foot  vessel  is 
ready  to  depart. 

List  of  Subjects  in  33  CFR  Part  207 

Navigation  (Water),  Vessels,  Water 
Transportation 

For  reasons  set  out  in  the  preamble. 
Title  33,  Chapter  11  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  207— NAVIGATION 
REGULATIONS 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1|. 

2.  Section  207.440  is  amended  by 
revising  paragraphs  (c).  (e),  (f),  (h)  and 
(r)  to  read  as  follows: 


S  207.440    St  Marys  Falls  Canal  and  Locks, 
Mich.;  use,  administration,  and  navigation. 

(c)  Approach  requirements.  Upon 
approaching  the  canal,  vessel  masters 
shall  request  lock  dispatch  by 
radiotelephone  to  the  Corps  of 
Engineers  Chief  Lockmaster  at  St.  Marys 
Falls  Canal  dispatch  tower  (Radio  Call 
WUE-21).  Every  up  bound  vessel 
requiring  lock  transit  shall  request  lock 
dispatch  immediately  before  initiating 
the  turn  at  Mission  Point  at  the 
intersection  of  Course  1 ,  Bayfield 
Chaimel.  and  Course  2.  Little  Rapids 
Cut.  Every  down  bound  vessel  shall  call 
when  approximately  one-half  mile 
downstream  from  Big  Point. 
•        •        >        *        • 

(e)  (1)  Manning  requirements.  On  all 
vessels  of  400  gross  tons  or  over 
navigating  the  canal  under  their  own 
power,  the  following  ship's  personnel 
shall  be  on  duty.  In  the  pilot  house,  on 
the  bridge,  the  master.  One  mate  and 
one  able  seaman  shall  be  on  watch  and 
available  to  assist:  in  the  engine  room, 
the  engineering  watch  officer.  The  chief 
engineer  shall  be  available  to  assist. 
During  transit  of  the  locks,  all  vessels  of 
400  gross  tons  or  over  equipped  with 
power  operated  mooring  deck  winches 
shall  have,  in  addition  to  the  winch 
operators,  mates  or  signalman  at  the 
forward  and  after  ends  of  the  vessel  to 
direct  operations  from  points  providing 
maximum  vision  of  both  the  winch 
operators  and  canal  linesmen. 

(2)  Linehandlers. — (i)  Cargo  vessels 
equipped  with  bow  thrusters  and 
friction  winches.  Two  line  handlers 
from  the  vessel  are  required  on  the  piers 
under  normal  weather  conditions. 
Lockmasters  can  ask  for  three  persons 
under  severe  weather  conditions.  If  a 
vessel  is  experiencing  mechanical 
problems  or  in  extreme  severe  weather 
situations,  the  lockmaster  may  require 
four  vessel-supplied  line  handlers  on 
the  pier. 

(ii)  Vessels  with  non-friction  winches 
or  lack  of  both  bow  and  stem  thrusters. 
Four  vessel-supplied  line  handlers  are 
required  on  the  pier  at  all  times. 

(f)  Vessel  restrictions. — (1)  Speed 
limits.  Within  the  limits  of  the  canal, 
vessels  approaching  the  locks  shall  not 
navigate  at  a  speed  greater  than  2^/-> 
miles  per  hour,  and  vessels  leaving  the 
locks  shall  not  navigate  at  a  speed 
greater  than  6  miles  per  hour.  Tugs 
assisting  vessels  in  passing  through  the 
locks  may  be  authorized  by  the  District 
Engineer  or  his  authorized  agents  to 
navigate  at  a  higher  speed  when 
considered  necessary  to  expedite  canal 
operations. 

(2)  Use  of  bow/stem  thrusters.  Bow 
and/or  stem  thmster  use  shall  be  kept 


to  a  minimum  while  transiting  the  Soo 
Locks.  Thrusters  shall  not  be  used  while 
the  thrusters  are  opposite  lock  gates. 
They  may  be  used  sparingly  for  short 
durations  within  the  lock  to  maintain 
the  ship  position  near  the  mooring  wall 
or  in  an  emergency.  Thrusters  shall  be 
at  zero  thrust  during  the  period  the  ship 
is  stopped  and  moored  to  the  wall  with 
all  lines  out,  and  during  raising  and 
lowering  of  pool  levels  within  the 
chamber. 


(h)  Vessel  lockage  order — (1)  Arrival. 
All  registered  vessels  will  be  passed 
through  the  locks  in  the  order  of  their 
arrival  at  the  dispatch  point  unless 
otherwise  directed  by  the  District 
Engineer  or  his  authorized  agents.  When 
a  vessel  that  has  stopped  on  its  own 
business  is  ready  to  proceed,  it  is  not 
enUUed  to  precedence  over  other  vessels 
already  dispatched. 

(2)  Departure.  The  following  order  of 
departure  procedure  will  apply  to 
vessels  leaving  the  MacArthur  Lock  and 
Poe  Lock  simultaneously  or  at 
approximately  the  same  lime: 

(i)  The  first  vessel  to  leave  will  be  the 
vessel  in  the  lock  which  is  ready  for 
ves.sel  release  first.  The  vessel  in  the 
other  lock  will  be  restrained  by  the  gates 
remaining  closed  and  the  wire  rope 
fender  remaining  in  the  down  position. 

(A)  On  down  bound  passages,  the 
vessel  retained  shall  not  leave  the  lock 
until  such  time  as  the  bow  of  the  vessel 
leaving  first  reaches  the  end  of  the  East 
Center  pier. 

(B)  On  up  bound  passages,  the  vessel 
retained  shall  not  leave  the  lock  until 
such  time  as  the  bow  of  the  vessel 
leaving  first  reaches  the  railroad  bridge. 

(ii)  When  a  1 ,000  foot  vessel  is  ready 
to  depart  the  Poe  Lock  and  a  vessel  has 
left  the  MacArthur  Lock  already,  the 
1 .000  foot  vessel  may  start  to  leave  once 
the  bow  of  the  other  vessel  reaches  the 
end  of  the  respective  nose  pier. 

(iii)  Vessels  will  remain  in  radio 
contact  with  each  other  and  virith  the 
Chief  Lockmaster  at  all  times  until  clear 
of  the  lock  ar«a. 

(iv)  The  need  for  a  deviation  from  the 
procedures  set  forth  in  paragraph 
(h)(2)(i)  of  this  section  will  be 
determined  on  a  case  by  case  basis  by 
the  Chief  Lockmaster.  If  two  vessels 
masters  agree  to  a  different  departure 
scheme,  they  both  shall  notify  the  Chief 
Lockmaster  and  request  a  change. 
•        •        •        *        • 

(r)  Tug  assist  procedure. — (1)  Self- 
powered  vessels.  Mariners  are  advised 
that  often  times  adverse  local  weather 
conditions,  i.e..  higb  winds,  current 
conditions  and/or  inclement  weather, 
exists  as  vessels  approach,  enter  and/ or 
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depart  the  Soo  Locks.  These  conditions 
combined  with  close  quarters  slow 
speed  maneuvering,  particularly  with 
lai^e  vessels  not  equipped  with  bow  or 
stem  thrusters,  may  cause  control 
difficulties  for  certain  classes  of  vessels. 
Therefore,  any  vessel  requesting  lockage 
which  in  the  opinion  of  the  vessel 
master  in  consultation  with  the  pilot  on 
board,  where  applicable  may  experience 
severe  control  problems  due  to  the 
above  conditions,  must  request 
assistance  by  one  or  more  tugs  to  ensure 
full  control  over  the  vessel  at  all  times. 
Vessel  masters  and  pilots  must  consult 
with  the  lockmaster  concerning  local 
conditions  well  in  advance  of  arrival  at 
the  lock  to  allow  tug  assistance  to  be 
arranged  if  necessary.  These  guidelines 
apply  to  all  vessels. 

(2)  Son  self-powered  vessels.  All 
barges  or  other  vessels  navigating  within 
the  canal  and  not  operating  under  their 
own  power,  whether  approaching  or 
leaving  the  locks,  are  required  to  be 
assisted  by  one  or  more  tugs  of 
sufficient  power  to  ensure  full  control  at 
all  times. 

■  *  •  •  a 

Dated:  December  7,  1999. 
Eric  R.  Putts, 

Colonel.  U.S.  Army.  Executive  Director  of 
Civil  Works. 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  236-0197:  FRL-6481-el 

Approval  and  Promulgation  of 
Implementation  Plans;  Calitomia  State 
Implementation  Plan  Revision,  Ventura 
County  Air  Pollution  Control  District, 
Project  XL  Site-specific  Rulemaking  for 
Imatiofl  Corp.  Camarlllo  Plant 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  a, 
1999.  The  revisions  concern  Rule  37 
"Project  XL"  from  the  Ventura  Coimty 
Air  Pollution  Control  District 
(VCAPCD).  This  approval  action  will 
incorporate  this  rule  into  the  Federally 
approved  SIP.  The  intended  effect  of 
approving  this  rule  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act) 


and  to  facilitate  implementation  of  the 
XL  Project  at  Imation  Corp.  in 
Camarillo,  CA.  Such  implementation 
will  result  in  superior  environmental 
performance  and,  at  the  same  time, 
provide  Imation  with  greater  operational 
flexibility  EPA  is  finalizing  the 
approval  of  this  revision  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattaiiunent  areas. 

DATES:  This  action  is  effective  on 
January  12.  2000. 

ADORESSES:  Copies  of  the  rule  and  EPA's 
evaluation  report  for  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
available  for  inspection  at  the  following 
locations: 

(1)  EPA  Region  9,  75  Hawthorne  Street. 
San  Francisco,  CA  94105 

(2)  California  Air  Resources  Board,  2020 
L  Street,  Sacramento,  CA  95814 

(3)  Ventura  County  Air  Pollution 
Control  District,  669  County  Square 
Drive,  Ventura,  CA  93003. 

FOR  FURTHER  MFORMADON  COtfTACT: 

David  Albright.  Permits  Office.  lAIR-3]. 
Air  Division.  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105-3901.  Telephone;  (415)  744- 
1627.  E-mail:  albright.david@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rule  being  approved  into  the 
California  SIP  is  VCAPCD  Rule  37 
(Project  XL).  This  rule  was  submitted  by 
the  California  Air  Resources  Board  to 
EPA  on  October  29, 1999, 

n.  Background 

On  September  B,  1999  in  64  FR  48739, 
EPA  proposed  to  approve  VCAPCD  Rule 
37  into  the  California  SIP.  A  detailed 
discussion  of  the  background  of  this 
rule  is  provided  in  the  proposed  rule 
cited  above. 

EPA  has  evaluated  VCAPCD  Rule  37 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements. 
EPA  has  found  that  the  rule  meets  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  the  proposed  rule  and  in 
the  technical  support  document  (TSD). 
dated  August  23. 1999,  which  is 
available  at  EPA's  Region  IX  office. 


m.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  64  FR  48739.  One  set  of 
comments  was  submitted  to  EPA  during 
the  comment  period,  which  ended  on 
October  8.  1999.  The  comments  were 
submitted  by  the  Environmental 
Coalition  (EC)  of  Ventura  County.  A 
summarization  of  the  EC's  comments  on 
the  proposed  rule  and  EPA's  responses 
is  provided  below. 

The  Environmental  Coalition  made 
three  recommendations  in  their 
submitted  comments.  Their  first 
recommendation  involves  a  concern 
raised  by  the  EC  that  Imation  will 
receive  emission  reduction  credits 
(ERCs)  for  banking  based  on  a  reduction 
in  their  plantwide  applicability  limit 
(PAL)  for  reactive  organic  compoimds 
(ROC).  The  EC  recommends  that  any 
ERCs  granted  to  Imation  for  an  ROC 
PAL  reduction  should  be  forfeited  if 
Ventura  County  does  not  meet  its  2005 
ozone  attainment  date. 

EPA  agrees  that  any  banking  of 
emission  reduction  credits  must  be  done 
in  accordance  with  the  District's 
Banking  Rule  (Ventura  County  APCD 
Rule  26.4),  which  would  not  allow 
Imation  to  bank  ERCs  by  reducing  their 
ROC  PAL  to  a  lower  level,  unless 
Imation  were  emitting  at  the  level  of 
their  PAL  at  the  time  of  the  l>anking 
request.  Ventiua  County  APCD  Rule  37 
(Project  XL)  specifically  states  at  E.2 
that  "Emission  banking  shall  be 
conducted  pursuant  to  Rule  26." 
Further.  Imation's  draft  title  V  permit 
contains  the  following  condition:  "If  the 
permittee  proposes  to  reduce  the  level 
of  the  PAL,  any  emissions  banking  shall 
be  conducted  pursuant  to  Rule  26,  New 
Source  Review.  Emission  reduction 
credits  shall  be  determined  from 
emission  reduction  calculations  using 
the  definition  of  actual  emissions  in 
Rule  26.  at  the  time  of  the  banking 
request."  EPA  believes  that  the  Rule  37 
and  title  V  permit  language  is  clear  and 
that  it  will  prevent  any  inappropriate 
banking  of  ERCs  based  on  a  reduction  in 
Imation's  ROC  PAL. 

The  second  recommendation  of  the 
Environmental  Coalition  is  to  add  a  fair 
and  affordable  appeal  hearing  process 
into  Rule  37.  The  EC's  underlying 
concern  is  that  for  certain  types  of 
permitting  appeals,  the  Ventura  County 
APCD  rules  require  an  upfront  payment 
of  fees  by  the  appellant.  According  to 
the  Environmental  Coalition,  this 
requirement  precludes  public 
participation  due  to  the  high  costs 
involved,  without  any  assurance  of 
recovering  the  money  even  if  the  appeal 
is  upheld. 
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EPA  agrees  with  the  principle  that  if 
a  person  appeals  a  decision  to  the 
Ventura  County  /UCD  Hearing  Board 
and  the  appeal  has  merit  and  is 
successful,  then  the  successful  appellant 
should  receive  a  refund  of  the  fees  paid 
for  the  appeal.  Although  EPA  is  aware 
that  in  the  past  there  may  have  been 
instances  where  a  successful  appellant 
did  not  receive  a  refund  of  appeal  fees. 
VCAPCD  Rule  41  (Hearing  Board  Fees) 
stales  that  the  Hearing  Board  may  waive 
all  or  part  of  the  fees  associated  with  an 
appeal  if  the  Hearing  Board  reverses  the 
decision  of  the  Air  Pollution  Control 
Officer  in  an  appeal.  Thus,  EPA  believes 
that  the  current  District  rule  is  sufficient 
to  provide  for  fee  refunds  to  successhil 
appellants. 

As  for  the  fairness  of  the  District's 
appeal  process.  EPA  believes  that  the 
District's  Hearing  Board  is  a  neutral 
body,  operating  independently  of  the 
District  staff,  which  is  charged  with 
adjudicating  all  appeals  of  District 
permitting  decisions  and  that  the  Board 
should  maintain  that  responsibility  for 
any  permit  appeal  under  the  Imation  XL 
project  as  well.  Thus,  EPA  agrees  that 
the  District's  existing  appeal 
procedures,  in  accordance  with  Rule  41 
and  all  other  relevant  District  rules  and 
regulations,  should  remain  applicable  to 
the  Imation  XL  project.  Moreover,  EPA 
believes  that  for  the  types  of  issues  that 
could  potentially  be  raised  in  an  appeal 
to  the  Hearing  Board  (e.g..  a  significant 
permit  modification),  there  are  existing 
federal  appeal  procedures  pertaining  to 
title  V  sources  that  will  also  remain  in 
place.  These  federal  procedures,  which 
do  not  involve  the  payment  of  appeal 
fees,  are  in  place  to  guarantee  citizens' 
rights  to  appeal  initial  title  V  permits, 
significant  permit  modifications,  and 
title  V  permit  renewals. 

The  Environmental  Coalition's  third 
recommendation  is  that  EPA  should 
conduct  an  environmental  review  of 
Rule  37  because  of  its  precedent  setting 
nature  and  the  potential  for  significant 
increases  in  air  pollution  resulting  from 
numerous  other  companies  applying  for 
ERCs  from  years  when  their  emissions 
were  much  higher. 

First,  as  noted  above  in  response  to 
the  Environmental  Coalition's  first 
recommendation.  Rule  37  requires  that 
any  banking  of  ERCs  be  done  in 
accordance  with  the  District's  banking 
regulations,  which  bases  ERC 
calculations  on  actual  emissions  at  the 
time  of  the  banking  request.  Thus. 
Imation  will  be  treated  no  differently 
under  Rule  37  (which  requires  banking 
pursuant  to  Rule  26)  than  any  other 
company  with  respect  to  the  application 
for,  and  granting  of,  ERCs.  Second.  EPA 
has  evaluated  Rule  37  and  has 


determined  that  it  is  consistent  with  the 
Clean  Air  Act  and  EPA  regulations.  A 
detailed  discussion  of  the  rule 
provisions  and  EPA's  evaluation  of  Rule 
37  is  provided  in  the  proposed  rule  (04 
FR  48739)  and  in  the  technical  support 
document  (TSD).  dated  August  23. 1999. 
which  is  available  at  EPA's  Region  IX 
office.  Finally,  as  noted  in  EPA's 
proposal,  approval  of  this  SIP  revision 
should  not  be  construed  as  permitting  or 
allowing  or  establishing  a  precedent  for 
any  future  implementation  plan.  Each 
request  for  revision  to  the  state 
implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  the  relevant 
statutory  and  regulatory  requirements. 

IV,  EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rule  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
nO(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D.  This  approval  action  will  incorporate 
this  rule  into  the  Federally  approved 
SIP.  The  intended  effect  of  approving 
this  rule  is  to  implement  the  Imation  XL 
Project  in  accordance  with  the 
requirements  of  the  CAA.  This  plan 
revision  is  not  intended  to  address  any 
outstanding  issues  with  the  Ventura 
County  APCD  NSR  program  that  will  be 
the  subject  of  a  future  EPA  rulemaking 
on  District  Rule  26. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review," 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications'"  is  defined  in 
the  Executive  Oder  to  include 
regulations  that  have  "'substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 


issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  bv  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 
Protection  of  Children  from 

En\'ironmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997), 
applies  to  any  rule  that;  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safely  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator\'  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
,  environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  bv  the  Agencv. 

This  rule  is  not  subject'  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084. 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  lo  the 
Office  of  Management  and  Budget,  in  a 
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separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govenunents.  a  summar>'  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 

Tlation. 
addition,  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significimlly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  afiect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Ad 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaJUng  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements.  1 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  sec-tion  202  of  the  Unfiinded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 


State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  r\ile. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  armual  costs  of  SlOO  miUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

C.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use,  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804. 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  persormel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  section  804(3). 
EPA  is  not  required  to  submit  a  rule 
report  regarding  today's  action  under 
section  801  because  this  is  a  rule  of 
particular  applicability  (i.e.,  it  applies 
only  to  a  specifically  named  entity).  A 
major  rtile  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register  This  rule  is  not  a  "major"  rule 
as  defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new- 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  'voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 


would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  /udicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  11, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  5Z 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergoverimiental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  |ulv  1.  1982. 

Dated:  November  16. 1999. 
Felida  Marcus. 
Regional  Administrtitor.  Region  DC. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  F— Caltfomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(2G8),  (269),  and 
(270)  to  read  as  follows: 

fS2.220    ktentmeatlon  of  plan. 

*         •         •         •         • 

(c)'   •    ■ 

(268)  IReservedl 

(269)  [Reserved) 

(270)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  October  29.  1999.  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 
(A)  Ventura  County  Air  Pollution 
Control  District 
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(1)  Rule  37  adopted  September  14, 
1999. 


[FR  Doc  99-30902  Filed  12-10-99:  8:45  am) 
BILUNOCODE  Ke».<IM> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300952;  FRL-6396-3] 
RIN  2070-AB7B 

2,4-dichlorophenoxyacetic  Acid;  Re- 
establistiment  of  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  re-establishes 
time-limited  tolerances  for  residues  of 
the  herbicide  2,4-dichlorophenoJtyacetic 
acid  (2,4-D)  in  or  on  wUd  rice  at  0.1 
parts  per  miUion.  This  tolerance  expired 
on  August  31,  1998.  This  action  is  in 
response  to  EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  wild  rice. 
Section  408(1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  imder  an  emergency 
exemption  granted  by  EPA  under  HTKA 
section  18. 

DATES:  This  regulation  becomes 
effective  December  13, 1999.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA,  on  or  before  February 
11,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  m.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300952  in  the  subject  line  on  the  first 
page  of  vour  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  facqueline  Gwaltney,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Prolectioo 
Agency.  401  M  SL,  S\V.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  271. 
Crystal  Mall  #2, 1921  lefferson  Davis 
Hwy..  Arlington.  VA,  703-305-6792. 
gwaltney,  jackie@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
m^ufactm^r,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  ol  Potentially 
Attected  Entitles 

Industry 

111 

112 

311 

32S32 

Crop  production 
Animal  productton 
Food  manutactunng 
Pestidde  manufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  h^ye  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMA'nON  CONTACT." 

B.  How  Can  I  Gel  Additional 
Information,  Including  Copies  of  this 
oixument  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  hitp:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 

"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 

'  action  imder  docket  control  number 
OPP-300952.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
(^nfidential  Business  Information  (CBI). 
'This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 


printed,  paper  versions  of  any  electronic 
comments  submitted  during  an' 
applicable  conunent  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integritv  Branch  (PIRIB). 
Rm.  f  19.  Crystal  Mall  »2.  1921  Jefferson 
Davis  Hwy.,' Arlington,  VA.  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  September  5. 
1997  (62  FR  46900)  (FRL-5738-9), 
which  announced  that  on  its  own 
initiative  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  use.  346a  and  (1)(6),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPAI  (Public  Law  104- 
170)  it  established  time-limited 
tolerances  for  the  residues  of  2,4-D  in  or 
on  wild  rice  at  0. 1  ppm  with  an 
expiration  date  of  August  31.  1998.  EPA 
established  the  tolerances  because 
section  408(11(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
conmient. 

EPA  received  requests  to  extend  the 
use  of  2.4-D  on  wild  rice  for  this  year's 
growing  season  due  to  the  continued 
emergency  conditions  for  wild  rice. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist.  EPA  has  authorirad  under  FIFRA 
section  18  the  use  of  2,4-D  on  wild  rice 
for  control  of  waterplantain. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  2.4-D  in  or  on 
wild  rice.  In  doing  so.  EPA  considered 
the  safety  standard  in  FFDCA  section 
408(b)(2),  and  decided  that  the 
necessary  tolerance  under  FFDCA 
section  408(l)(6)  would  be  consistent 
with  the  safet>'  standard  and  with 
FIFRA  seclioii  18.  The  data  and  other 
relevant  material  have  been  evaluated 
and  discussed  in  the  final  rule  of 
September  5.  1997  (62  FR  46900)  (FRL- 
5738-9).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  re-establishment  of  the 
time-limited  tolerances  will  continue  to 
meet  the  requirements  of  section 
408(1)(6).  Therefore,  the  time-limited 
tolerances  are  re-established  with  an 
expiration  date  of  December  31.  2000  for 
wild  rice.  EPA  will  publish  a  document 
in  the  Federal  Regi^r  to  remove  the 
revoked  tolerances  from  the  Code  of 
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Federal  Regulations  (CFR).  Although  the 
tolerance  on  wild  rice  will  expire  and 
will  be  revoked  on  December  31 .  2000. 
under  FFDCA  section  408(11(5).  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerances 
remaining  in  or  on  wild  rice  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerances.  EPA  will 
lake  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

m.  Objectjons  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  OPP-300952  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  11,  2000. 

1.  Filing  the  request.  Youi  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 


request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  tfat 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  toi  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708.  Waterside 
Mall,  401  M  St..  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305— 
5697,  by  e-mail  at 

tompkins.jiin@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv.  401  M  St..  SW.. 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  UI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRiB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300952.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 


Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of  ' 
your  request  via  e-mail  to;  opp- 
docket<Sepa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

tV.  Regulatory  Assessment 
Requirements 

This  final  rule  re-establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  &om  review  under  Executive 
Order  12886,  entitled  Regulatorv 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  constUtation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655.  May  19.1998):  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Siinoritv  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  enUUed  Protection  of  Children 
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from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTT/VA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408.  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  nile,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
use.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govertunent,  as  specified  in 
Executive  Order  13132,  enUUed 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulators'  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications "  is 
defined  in  the  Executive  Order  to 
include  tegidations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
dirertly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 


rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  2.  1999. 

James  Jones, 

Director.  Registiution  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a|  and 
371. 

f  180.142    [Amended] 

2.  In  §  180.142.  by  amending  the  table 
in  paragraph  (b)  by  revising  the  date 
"08/31/98"  to  read  "12/31/00." 
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ENVIRONME^f^AL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-.300939:  FRL-6388-4) 

RIN  2070-AB78 

Clomazon«;  Pesticide  Tolarancss  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
time-limited  tolerances  for  residues  of 
clomazone  in  or  on  rice  (grain  and 
straw).  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
*  exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  rice.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  clomazone  in  this 
food  commodity.  The  tolerance  will 
expire  and  is  revoked  on  December  31 , 
2001. 

dates:  This  regulation  is  effective 
December  13,  1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  conti-ol  number  OPP-300939, 
must  be  received  by  EPA  on  or  before 
February  11,  2000. 


ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300939  in  the  subject  lino  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460;  telephone  number:  (703) 
308-9358:  and  e-mail  address: 
Deegan. Dave^Sepa. gov. 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiu%r.  or 
pesticide  manufacturer.  Potentially 
afiected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat- 
egofies 

NAICS 

Examples  ol  Polen- 
tially  Afiected  Entilies 

Industry 

111 
112 
311 
32S32 

Crop  prododJoo 
Animal  production 
Food  manutactuntvg 
Pestiade  manutac- 
luring 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
afiected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under    FOR  FU"RTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically. You  may  obtain 
electronic  copies  of  this  drxniment.  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
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up  the  enttv  for  this  document  under 
the  "Federal  Regi»lBr--Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fediBstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300939.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBl). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBl.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  2  (CM  #2),  1921 
Jefferson  Davis  Hwry.,  Arlington.  VA. 
from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 
n.  Background  and  Statutory  Findings 

EPA.  on  its  own  initiative,  in 
accordance  with  sections  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a.  is  esUblishing 
tolerances  for  residues  of  the  herbicide 
clomazone.  in  or  on  rice,  grain  and  in 
or  on  rice,  straw  at  0.05  part  per  million 
(ppm).  These  tolerances  will  expire  and 
be  revoked  on  December  31.  2001.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 

Regulations.  

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  lime-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FTFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 

exemptions.  

Section  408(b)(2)(Al(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 


Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FTFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
EPA  has  established  regulations 
governing  such  emergency  exemptions 
in40CFRpart  166. 

in.  Emergency  Exemption  lor 
Clomazone  on  Rice  and  FFDCA 
Tolerances 

Several  of  the  rice-producing  States  in 
the  southern  U.S.  petitioned  EPA  to 
authorize  the  use  of  clomazone  to 
control  barnyard  grass  in  rice.  The 
applicants  chronicled  an  ongoing 
problem  faced  by  rice  growers,  whereby 
control  of  barnyard  grass  is  difficult 
with  currently  registered  alternative 
products,  either  due  to  limited  efficacy, 
resistance  development,  or  unforseen 
and  undesirable  environmental 
repercussions  due  to  their  application. 
EPA  has  authorized  under  FIFRA 
section  18  the  use  of  clomazone  on  rice 
for  control  of  barnyard  grass  in 
Arkansas.  Louisiana.  Mississippi. 
Missouri,  and  Texas.  After  having 
reviewed  the  submissions.  EPA  concurs 
that  emergency  conditions  exist  in  these 
States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
clomazone  in  or  on  rice.  In  doing  so. 
EPA  considered  the  safety  standard  in 
FFDCA  section  408(b)(2).  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 


and  to  ensure  that  the  resulting  food  is 
safe  and  lawful.  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  segtion  408(1)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2001,  under  FFIXIA 
section  408(l)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  rice  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  vrill  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions. 
EPA  has  not  made  any  decisions  about 
whether  clomazone  meets  EPA's 
registration  requirements  for  use  on  rice 
or  whether  permanent  tolerances  for 
this  use  would  be  appropriate.  Under 
these  circtimstances.  EPA  does  not 
tielieve  that  these  tolerances  serve  as  a 
basis  for  registration  of  clomazone  by  a 
Slate  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  Arkansas.  Louisiana. 
Mississippi.  Missouri,  and  Texas  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  IB  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  clomazone.  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safely 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  .section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FR1^5754- 
7), 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  clomazone  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  40B(b)(2),  for 
time-limited  tolerances  for  residues  of 
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clomazone  on  rice  (grain  and  straw)  at 
0.05  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  clomazone  are 
discussed  in  this  unit. 

B.  Toxicological  Endpoint 

1.  Acute  toxicity.  In  reviews  of  the 
toxicological  characteristics  of 
clomazone,  no  toxicological  endpoint 
was  identified  for  acute  oral  toxicity. 
Therefore,  no  acute  aggregate  risk 
assessment  is  required. 

2.  Short-  and  intermediate-term 
toxicity.  For  short-  and  intermediate- 
term  MOE  calculations,  EPA  has  used 
the  maternal  NOAEL  of  100  mg/kg/day 
from  the  rat  oral  developmental  toxicitv 
study.  At  the  LOAEL  of  300  mg/kg/day, 
there  were  abdominal  stains  and 
decreased  locomotion. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
clomazone  at  0.043  milligrams/ 
kilograms/day  (mg/kg/day).  This  RfD  is 


based  on  a  2-year  feeding  study  ih  rats 
with  a  NOAEL  of  4.3  mg/kg/day  and  an 
uncertainty  factor  of  100,  based  on 
increased  liver  weights  and  serum 
cholesterol  at  die  LOAEL  of  21.5  mg/kg/ 
day  For  this  risk  assessment.  EPA  has 
also  used  the  chronic  PAD  (Population 
Adjusted  Dose)  of  0.0O43  mg/kg/day. 

4.  Carcinogenicity.  Clomazone  has  not 
been  classified  by  EPA  in  regards  to 
carcinogenicity.  However,  there  are  no 
reported  cancer  concerns  present  at  this 
time,  and  EPA  has  reviewed  studies 
indicating  that  clomazone  is  negative  for 
cancer  in  two  species. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.425)  for  the  residues  of 
clomazone,  in  or  on  a  variety  of  raw 
agricultural  commodities,  including 
snap  beans,  cottonseed,  soybeans, 
peppers,  sweet  potatoes,  and  peas 
(succulent)  at  0.05  ppm  and  pumpkins, 
winter  and  summer  squash,  cucumbers, 
and  cabbage  at  0.1  ppm.  A  time-limited 
tolerance  for  residues  of  clomazone  in/ 
on  watermelons  at  0.1  ppm  is 
established  in  conjunction  with  a 
previous  section  18  emergency 
exemption  authorization.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
clomazone  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 


study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  Toxicity 
observed  in  oral  toxicity  studies  were 
not  attributable  to  a  single  dose  or  1  day 
exposure.  Therefore,  no  toxicological 
endpoint  was  identified  for  acute 
toxicity  and  no  acute  dietary  risk 
assessment  is  required. 

ii.  Chronic  exposure  and  nsli.  The 
Agency  conducted  a  chronic  dietary 
exposure  analysis  and  risk  assessment. 
The  chronic  analysis  for  exposure  to 
clomazone  residues  used  a  clironic  PAD 
of  0.0043  mg/kg/day.  The  analysis 
evaluated  individual  food  consumption 
as  reported  by  respondents  in  the  USDA 
1989^92  "Continuing  Surveys  of  Food 
Intake  by  Individuals"  and  accumulates 
exposure  to  the  chemical  for  each 
commodity.  Tolerance  level  residues 
and  100  percent  crop  treated  (%CT) 
assumptions  were  made  for  the 
proposed  commodities  of  these 
emergency  exemptions,  and  all  other 
commodities  with  tolerances  for 
residues  of  clomazone.  in  order  to 
estimate  the  Theoretical  Maximum 
Residue  Contribution  (TMRCl  for  the 
general  population  and  subgroups  of 
interest.  The  existing  clomazone 
tolerances  (published,  pending,  and 
including  the  necessary  time-limited 
tolerance  in  support  of  the  emergency 
exemptions  related  to  this  action)  result 
in  a  'TMRC  that  is  equivalent  to  the 
following  percentages  of  the  chronic 
PAD: 


Summary:  Chronic  Exposure  Analysis  by  the  DEEM  System 


Population  Subgroup 


U.S.  Population  (48  contiguous  States) 

All  Infants  (<1  year  okJ)  

Nursing  Infants  (<1  year  old)  — 

Non-Nufsing  Infants  (<1  year  oU)  

Children  (1-6  years  old)  

Children  (7-12  years  old) 


Exposure  (mg/kg/day)     ,     Percent  Chronic  PAD 


0  000079  ' 
0.000028 
0.000044  I 
0.00039 
0.00015 
0.000095  1 


1.8% 
6.6% 
10% 
9.0% 
3,4% 
23% 


2.  From  drinking  water.  EPA 
conducted  an  assessment  of  Tier  I 
estimated  envirormiental  concentrations 
(EECs)  of  clomazone  for  the  highest 
registered  use  rate,  and  in  this  review 
EPA  concluded  that  clomazone  is 
metabolized  slowly  in  soil  under 
aerobic  conditions  and  is  potentially  to 
relatively  mobile.  Clomazone  is 
somewhat  more  labile  under  anaerobic 
conditions.  The  proposed  use  is 
expected  to  pose  significant  risk  to 
surface  water  resources. 

i.  Ground  water.  EPA's  clomazone 
ground  water  estimated  en\'ironmental 
concentration  (EEC)  is  based  upon  SCI- 
GROW2  modeling  (Screening 
Concentration  In  Ground  Water).  SQ- 


GROW2  is  a  prototype  model  for 
estimating  "worst  case"  ground  water 
.  concentrations  of  pesticides.  SCI- 
GROW2  estimates  are  based  on  the  fate 
properties  of  the  pesticide,  the 
application  rate,  and  the  existing  body 
of  data  from  small-scale  ground  water 
monitoring  studies.  The  model  assiunes 
that  the  pesticide  is  applied  at  its 
maximum  rate  in  areas  where  the 
ground  water  is  particularly  vulnerable 
to  contamination.  In  most  cases,  a 
considerable  portion  of  any  use  area 
will  have  groimd  water  that  is  less 
vulnerable  to  contamination  than  the 
areas  used  to  derive  the  SCJ-GROW2 
estimates.  SCI-GR0W2  estimates  are 
biased  in  that  studies  where  the 


pesticide  is  not  detected  in  ground 
water  are  not  included  in  the  data  set. 
Thus,  it  is  not  expected  that  SQ- 
GROWZ  estimates  would  be  exceeded 

The  SCI-GROW2  model  estimates  that 
the  concentration  of  clomazone  in 
ground  water  is  not  likely  to  exceed  an 
acute  and  chronic  EEC  of  0  97  (ig/L  for 
the  proposed  application  rate  of  0.6 
pound  (lb)  active  ingredient  per  acre  (ai/ 
acre)  with  a  maximum  of  one 
application. 

ii.  Surface  water.  EPA  used  the 
Generic  Expected  Environmental 
Concentration  (GENEEC)  model  to 
determine  concentrations  of  clomazone 
in  surface  water.  GENEEC  is  used  to 
estimate  pesticide  concentradons  in 
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surface  water  for  up  to  56  days  after  a 
single  runoS  event.  GENEEC  simulates 
a  1  hectare  by  2  meters  deep  edge-of- 
ihe-field  farm  pond  (with  no  outlet) 
which  receives  pesticide  runoff  from  a 
treated  10  hectare  field.  GENEEC 
provides  an  upper-bound  concentration 
value.  GENEEC  can  substantially 
overestimate  (by  a  23-fold  factor)  true 
pesticide  concentrations  in  drinking 
water.  GENEEC  does  have  certain 
limitations  and  is  not  the  ideal  tool  for 
use  in  drinking  water  risk  assessments. 
However,  it  can  be  used  in  screening 
calcuiatiou9  and  does  provide  an  upper 
bound  value  for  the  concentration  of 
pesticides  that  can  be  found  in  drinking 
water.  Since  GENEEC  can  substantially 
overestimate  true  drinking  water 
concentrations,  it  will  be  necessary  to 
refine  the  GENEEC  estimate  when  the 
drinking  water  levels  of  comparison  are 
exceeded.  In  those  situations  where  the 
level  of  comparison  is  exceeded  and  the 
GENEEC  value  is  a  substantial  part  of 
the  total  exposure.  EPA  can  use  a 
variety  of  methods  to  refine  the 
ex[>osuie  estimates.  Using  the  GENEEC 
model  and  available  environmental  fate 
data.  EPA  calculated  the  Tier  1  chronic 
(56-day)  EEC  for  clomazone  would  be 
16.1  )ig/L  based  on  a  total  annual  uss 
rate  of  0.6  lb  ai/acre  (i.e.  1  application 
at  0.6  lb  ai/acre).  See  IV.D.  for 
discussion  of  how  these  exposure  values 
have  been  addressed  in  the  risk 
assessment  for  this  tolerance-setting 
action. 

iii.  Chronic  exposure  and  risk. 
Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides.  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposiue  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure.  EPA  estimated  residue  levels  in 
water  for  a  niunber  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjimction  with  appropriate 
toxicological  endpoints  (RfDs  or  acute 
dietary  no  observed  adverse  effect  levels 
(NOj^L.s|)  and  assumptions  about  body 
weight  and  consumption,  to  calculate, 
for  each  pesticide,  the  increment  of 
aggregate  risk  contributed  by 
consiunption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  clomazone  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 


this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
clomazone  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Clomazone  is  currently  not  registered 
for  use  on  residential  non-food  sites. 
Thus,  a  residential  exposure  assessment 
for  clomazone  is  not  required. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

Clomazone  is  a  member  of  the 
pyridazones/pyridinones  class  of 
herbicides.  Other  members  of  this  class 
include  purazon.  norflurazon,  fliuidone, 
oxadiazon.  fluorochloridone,  amitrol, 
and  dithiopyr.  EPA  does  not  have,  at 
this  time,  available  data  to  determine 
whether  clomazone  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  clomazone  does 
not  appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purposes  of  this  tolerance  action, 
therefore,  EPA  has  not  assumed  that 
clomazone  has  a  common  mechanism  of 
toxicity  with  other  substances.  For  more 
information  regarding  EPA's  efforts  to 
determine  which  chemicals  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Drinking  water  assessment.  In  the 
absence  of  drinking  water  monitoring 
data.  EPA  assesses  the  aggregate  dietary 
risk  by  using  the  worst-case  scenario  of 
EECs  found  from  either  ground  or 
surface  water.  The  EECs  reported  for 
clomazone  residues  in  ground  water 
using  SCI-GROW2  is  0.97  jig/L.  This  is 
much  less  than  the  surface  water  EEC 
(16.1  (ig/L  for  chronic  risk  assessment) 
generated  using  GENEEC.  Therefore. 
only  the  surface  water  EEC  for 
clomazone  will  be  used  for  purposes  of 


comparing  with  the  calculated  drinking 
water  levels  of  comparison  (DWLOC). 

2.  Acute  risk.  No  toxicological 
endpoint  was  identified  for  acute  oral 
toxicity.  Therefore,  no  acute  aggregate 
risk  assessment  is  required. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  No  short-  or  intermediate- 
term  oral  toxicological  endpoints  were 
identified.  Also,  clomazone  has  no 
residential  uses.  Thus,  no  risk 
assessments  were  conducted  for  shoit- 
and  intermediate-term  exposure. 

4.  Chronic  risk  — i.  Food  only.  Using 
the  conservative  TMRC  exposure 
assumptions  described  above,  and 
taking  into  accoimt  the  completeness 
and  reliability  of  the  toxicity  data.  EPA 
has  determined  that  chronic  dietary 
exposure  to  clomazone  residues  from 
food  will  utilize  up  to  a  maximum  of 
9.0%  (for  the  population  subgroup  non- 
nursing  infants)  of  the  chronic  PAD  for 
subgroups  including  infants  and 
children  (see  additional  discussion 
below),  and  up  to  a  maximum  of  2.5% 
of  the  chronic  PAD  for  subgroups 
including  adults.  Chronic  dietary 
exposure  to  clomazone  residues  bom 
food  for  all  other  population  subgroups 
results  in  utilization  of  a  smaller 
percentage  of  the  chronic  PAD. 

ii.  Water  only.  Based  on  the  chronic 
dietary  (food  only)  exposure,  chronic 
(non-cancer)  DWLCX^  were  calculated. 
To  calculate  the  chronic  DWLOCs,  the 
chronic  dietary  food  exposure  (from  the 
DEEM  analysis)  was  subtracted  from  the 
chronic  PAD  to  give  the  maximum 
allowable  exposure  level  for  drinking 
water.  DWLOCs  were  then  calculated 
using  the  default  body  weights  and 
drinking  water  consumption  figures. 

iii.  Food  plus  water  The  estimated 
56-day  concentration  of  clomazone  in 
surface  water  (16.1  ng/L)  is  less  than 
EPA's  levels  of  comparison  for 
clomazone  in  drinking  water  as  a 
contribution  to  chronic  aggregate 
exposure  (1.5  x  102  ng/L  for  adult 
males.  1.3  x  102  (Ig/L  for  adult  females, 
and  39  |ig/L  for  in&nts/children). 
Therefore,  taking  into  account  the 
registered  uses  and  the  use  proposed  in 
the  emergency  exemptions  resulting  in 
this  tolerance-setting  action.  EPA 
concludes  with  reasonable  certainty  that 
residues  of  clomazone  in  drinking  water 
(when  considered  along  with  other 
sources  of  chronic  exposure  for  which 
EPA  has  reliable  data)  would  not  result 
in  unacceptable  levels  of  chronic 
aggregate  human  health  risk  estimates 
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for  adult  and  infants/children 
population  subgroups  at  this  time. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  average 
concentrations  of  clomazone  in  surface 
water  to  back-calculatecf  "levels  of 
comparison  "  for  clomazone  in  drinking 
water.  These  levels  of  comparison  in 
drinking  water  were  determined  after 
EPA  has  considered  all  other  non- 
occupational human  exposures  for 
which  it  has  reliable  data,  including  all 
currently  registered  uses,  and  uses 
considered  in  this  action.  The  estimates 
of  clomazone  in  surface  water  are 
derived  from  water  quality'  models  that 
use  conservative  assumptions  (health- 
protective)  regarding  the  pesticide 
transport  from  the  point  of  application 
to  surface  water.  Because  EPA  considers 
the  aggregate  risk  resulting  from 
multiple  exposure  pathways  associated 
with  a  pesticide's  uses,  levels  of 
comparison  in  drinking  water  may  vary 
as  those  uses  change.  If  new  uses  are 
added  in  the  future.  EPA  will  reassess 
the  potential  impacts  of  clomazone  in 
drinking  water  as  a  part  of  the  chronic 
(non-cancer)  aggregate  risk  assessment 
process. 

EPA  generally  has  no-concern  for 
exposures  below  100%  of  the  chronic 
PAD  because  the  chronic  PAD 
represents  the  level  at  or  below  which 
average  daily  life-time  exposure  will  not 
pose  appreciable  risks  to  hiunan  health. 
Despite  the  potential  for  exposure  to 
clomazone  in  drinking  water.  EPA  does 
not  expect  the  chronic  aggregate 
exposure  to  exceed  100%  of  the  chronic 
PAD  for  population  subgroups  which 
include  adults,  infants,  or  children.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
adults  and  infants  or  children  frfim 
chronic  aggregate  exposure  to 
clomazone  residues. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Clomazone  has  not  been 
classified  by  EPA  in  regards  to 
carcinogenicity  However,  there  are  no 
reported  cancer  concerns  at  this  time 
and  clomazone  is  negative  for  cancer  in 
two  species  studies.  Thus,  a  cancer  risk 
assessment  was  not  performed  for  this 
chemical. 

5.  Determination  of  safety  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  clomazone  residues. 

B.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
clomazone,  EPA  considered  data  from 


developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capablllt>  of  mating 
animals  and  data  on  systemic  toxiclt\'. 

FFDCA  section  408  provides  that  EP.^ 
shall  apply  an  additional  tenfold  margin 
of  safety  for  Infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined 
interspecies  and  intraspecies  variability) 
and  not  the  additional  tenfold  MOE/ 
iuicertaint\'  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

Information  concerning  the  possibility 
of  enhanced  sensitivity  of  Infants  and 
children  when  exposed  to  clomazone 
has  not  yet  been  presented  to.  and/or 
reviewed  by.  EPA.  Therefore.  EPA  has 
assumed  that  the  FQPA  Safety  Factor 
(for  enhanced  sensitivity  of  infants  and 
children  as  required  by  the  FQPA)  has 
been  retained  and  is  applicable  to  all 
oral  endpoints  for  the  purposes  of  this 
tolerance-setting  action. 

11.  Dewlopmental  toxicity  studies  — a. 
Rat.  From  the  rat  developmental  toxicity 
.  study,  the  maternal  (systemic)  NOAEL 
was  100  mg/kg/day.  based  on  decreased 
locomotion  and  abdominal  staining  at 
the  LOAEL  of  300  mg/kg/day.  The 
developmental  (pup)  NOAEL  was  100 
mg/kg/day.  based  on  delayed 
ossification  at  the  LOAEL  of  300  mg/kg/ 
day. 

n.  Rabbit.  From  the  rabbit 
developmental  toxicity  study,  the 
maternal  (systemic)  NOAEL  was  240 
mg/kg/day,  based  on  decreased  body 
weigh!  gain  at  the  LOAEL  of  700  mg/kg/ 
day.  The  developmental  (pup)  NOAEL 
was  700  mg/kg/day  at  the  highest  dose 
tested. 


Hi.  fleproductive  toxicity'  study —  Rat 
From  the  rat  reproductive  toxicity 
study,  the  maternal  (systemic)  NOAEL 
was  SO  mg/kg/day.  based  on  decreased 
body  weight,  food  consumption,  clinical 
signs,  and  organ  weight  changes  at  the 
LOAEL  of  100  mg/kg/day.  The 
reproductive  (pup)  NOAEL  was  5  mg/ 
kg/  day.  based  on  decreased  pup 
liability,  reduced  survival,  and 
decreased  body  weight  at  the  LOAEL  of 
50  mg/kg/day. 

iv.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  clomazone  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

2.  Chronic  risk,  losing  the  exposure 
assumptions  described  in  this  unit.  EPA 
has  concluded  that  aggregate  expostire 
to  clomazone  bom  food  will  utilize  (no 
greater  than  9%)  of  the  cPAD  for  infants 
and  children.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  cPAD.  because  the  cPAD  represents 
the  level  at  or-below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  clomazone  in  drinking 
water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty:  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
clomazone  residues. 

V.  Other  Considerations 

-4.  Xfetabolism  in  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood 
The  residue  of  concern  is  clomazone  per 
se  as  specified  in  40  CFR  180.425. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(GLC/NPD  or  GLC/MS)  are  available 
(PAM  II)  for  enforcement  of  clomazone 
residues.  Additionally,  clomazone  is 
adequately  recovered  (>8t)%)  via  the 
FDA  Multiresidue  Methods  of  PAM  1 
(Pestrak.  1990). 

C.  Magnitude  of  Residues 

1 .  Residues  of  clomazone  per  se  are 
not  expected  to  exceed  0.05  ppm  in/on 
rice,  grain  and  rice,  .straw.  Time-limiled 
tolerances  are  hereby  being  established 
at  this  level. 

2.  A  rice  processing  study  has  been 
reviewed  by  EPA.  In  this  review.  EPA 
has  concluded  that  residues  of 
clomazone  do  not  concentrate  when  rice 
grain  containing  detectable  residues  is 
processed  into  polished  rice,  hulls,  and 
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bran.  Thus,  tolerances  are  not  required 
for  processed  rice  products. 

3.  A  review  of  this  use  concluded  that 
residues  in  meat.  milk,  poultry  and.  eggs 
are  not  expected. 

D.  International  Residue  Limits 

There  are  no  Codex.  Canadian  or 
Mexican  limits  for  clomazone  in/on  rice 
commodities.  Therefore,  compatibility 
problems  are  not  expected  bom  the 
establishment  of  a  tolerance  for 
clomazone  on  rice  commodities. 

E.  Rotational  Crop  Restrictions 
.\dequate  rotational  crop  restrictions 

are  included  on  the  label  for  Command 
3ME.  These  restrictions  state  that 
cotton,  peas,  peppers,  pumpkins, 
soybeans,  and  tobacco  may  be  rotated  at 
anytime.  After  9  months  the  following 
crops  may  be  rotated:  cotton,  dry  beans, 
sweet  potatoes,  com  (filed,  pop,  seed 
and  sweet),  peanuts,  tomatoes 
(transplanted),  potatoes,  cucurbits,  rice, 
sugar  beets,  snap  beans,  and  sorghum. 
After  12  months  all  crops  may  be 
rotated.  The  label  also  includes  the 
statement  "do  not  graze  or  harvest  for 
food  or  feed  cover  crops  planted  less 
than  9  months  after  Command  3ME 
treatment." 

VL  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  clomazone  in  rice  at  0.05 
ppm. 
Vn.  Ob)ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  wliich  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
reg\dations  require  some  modification  to 
reflect  tlie  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessarv  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 


provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-3o6939  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  11,  20OO. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFK 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
cormection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBl.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  In:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  You  may  also 
deUver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708.  Waterside 
Mall.  401  M  St..  SW.,  Washington.  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (750SC).  Office 
of  Pesticide  Programs,  Environmental 


Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  HoUins,  iMormation  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A..  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB. 2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-300939,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  l.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
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subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  luider 
Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408.  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibihty  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 


substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  Slate  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

IX.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  lake  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  bv 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  24. 1999. 

lames  )ones. 

Director.  Hegistivtion  Division,  Office  of 

Pasticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U  S.C  321(q|.  34e(a|  and 
371. 

2.  In  §  180.425.  by  alphabetically 
adding  to  the  table  in  paragraph  (b).  the 
following  commodities  to  read  as 
follows: 

§  1 60.425    Clomaione:  tolerances  for 
residues. 


(b) 


Commodity 

Parts  per  miliion 

Exp4rabon/ revocation 
dale 

0.05 

aos 

12/31/01 

Rice,  straw 

12/31/01 

IFR  Doc.  99-32183  Filed  12-10-90:  8:45  un) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1815 

Requiring  Information  Other  Than  Cost 
or  Pricing  Data;  Correction  of 
Inconsistency 

AGENCY:  National  Aeronautics  and 
.Space  Administration  (NASA). 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
NASA  FAR  Supplement  (NFS)  to 
identify  a  FAR  exception  to  NASA's 


prohibition  against  requesting 
information  other  than  cost  or  pricing 
data  in  a  solicitation  when  a  firm-fixed- 
price  competition  is  involved. 
EFFECTIVE  DATl:  December  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Joseph  Le  Cren,  NASA  Headquarters, 
Code  HK.  Washington,  DC  20546; 
Telephone:  (202)  358-0444;  email: 
Joseph. lecren®hq.nasa.gov 

SUPPLEMENTARY  INFOnMATION: 

A.  Background 

The  NFS  coverage  at  1815.403-3(b) 
prohibits  reque.sting  information  other 
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than  cost  or  pricing  data  in  the 
solicitation  where  a  competitive  firm- 
fixed-price  acquisition  is  involved. 
However.  FAR  22.1103  requires  the 
provision  at  52.222-46.  Evaluation  of 
Compensation  for  Professional 
Employees,  be  inserted  in  solicitations 
for  negotiated  service  contracts  when 
the  contract  amount  is  expected  to 
exceed  S500.000  and  the  service  to  be 
provided  will  require  meaningful 
numbers  of  professional  employees. 
This  provision  requires  offerors  to 
provide  certain  information  that  is 
considered  to  be  information  other  than 
cost  or  pricing  data,  and  it  applies  to 
competitive  firm-fixed-price 
acquisitions.  The  result  is  an 
inconsistency  between  the  FAR  and  the 
^4FS  coverage. 

The  final  rule  eliminates  this 
inconsistency  by  recognizing  the  FAR 
22.1103  requirement  as  an  exception. 

B.  Regulatory  Flexibility  Ad 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
because  this  does  not  impose  any  new 
requirements  beyond  those  already 
required  by  the  FAR  . 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.erseq. 

List  of  Subjects  in  48  CFR  Part  1B15 

Government  procurement. 
Tom  Ljiedtke, 
Associate  Administrator  for  Pmcunment 

Accordingly.  48  CITl  Part  1815  is 
amended  as  follows: 

1.  The  authority  ciution  for  48  CFR 
part  1815  continues  to  read  as  follows: 

.\utharity:  42  U.S.C.  2743(c;|(l). 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

2.  Section  1815.403-3  is  revised  to 
read  as  follows; 

1B15.403-3    Requlrtng  Infonnatlon  oltMr 
than  cost  or  pricing  data. 

(b)  As  indicated  in  1815.403-l(b)(l). 
the  adequate  price  competition 
exception  applies  to  all  competitive 
acquisitions.  For  other  than  firm-fixed 
price  competitions,  only  the  minimum 


information  other  than  cost  or  pricing 
data  necessary  to  ensure  price 
reasonableness  and  assess  cost  realism 
should  be  requested.  For  firm-fixed 
price  competitions,  the  contracting 
officer  shall  not  request  any  cost 
information,  except  as  required  by  FAR 
22.1103.  tmless  proposed  prices  appear 
unreasonable  or  unrealistically  low 
given  the  offeror's  proposed  approach 
and  there  are  concerns  that  the 
contractor  may  default. 
IFR  Doc  93-32221  Filed  12-10-99;  8:45  ami 
BiLUNO  cooe  raio-ot-<> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  222  and  223 

[DoCkM  No.99120  7322-9322-01: 
1.0.1 20399A1 

RIN  064S-AN30 

Saa  Turtle  Conservation;  Shrimp 
Trawllr>g  Requirements 

AOeNCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

action:  Temporary  rule:  request  for 

comments. 

SUMMADY:  NMFS  is  imposing,  for  a  30- 
day  period,  an  additional  restriction  on 
shrimp  trawlers  required  to  have  a  turtle 
excluder  device  (TED)  installed  in  each 
net  that  is  rigged  for  fishing,  operating 
in  Atlantic  offshore  waters  out  to  10 
nautical  miles  (nm)(18.3  km)  from  the 
coast  of  Florida  between  28°  N.  latitude 
and  the  Georgia-Florida  border.  Shrimp 
vessels  operating  in  this  area  must  use 
a  TED  with  an  escape  opening  large 
enough  to  exclude  leatherback  turtles, 
as  specified  in  the  regulations.  This 
action  is  necessary  to  reduce  mortality 
of  endangered  leatherback  sea  turtles 
incidentally  captured  in  shrimp  trawls. 
DATES:  This  action  is  effective  from 
December  8, 1999  through  January  7, 
2000.  Comments  on  this  action  are 
requested,  and  must  be  received  by 
January  7.  2000 

AOORESSES:  Comments  on  this  action 
should  be  addressed  to  the  Chief, 
Endangered  Species  Division.  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway.  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A  Oravetz.  727-S70-5312.  or 
Barbara  A.  Schroeder.  301-713-1401. 
For  assistance  in  modifying  TED  escape 
openings  to  exclude  leatherback  sea 


turtles,  fishermen  may  contact  gear 
specialists  at  the  NMFS.  Pascagoula.  MS 
laboratory  by  phone  (228)-762  4591  or 
by  fax  (228)  769-8699 
5UPPLEMENTARV  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  {Lepidochelys  kempii). 
leatherback  {Dermochelys  coriacea).  and 
hawksbill  (Ewtmocbelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
{Caretta  caretta)  and  green  {Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  listed  as  endangered. 

The  incidental  take  of  these  species  as 
a  result  of  shrimp  trawling  activities  has 
been  documented  in  the  Gulf  of  Mexico 
and  in  the  Atlantic  Ocean.  Under  the 
Endangered  Species  Act  (ESA)  and  its 
implementing  regulations,  taking  sea 
turtles  is  prohibited,  with  exceptions 
identified  in  50  CFR  223.206.  Existing 
sea  turtle  conservation  regulations  (50 
CFR  part  223.  subpart  B)  require  most 
shrimp  trawlers  operating  in  the  Gulf 
and  Atlantic  areas  to  have  a  NMFS- 
approved  TED  installed  in  each  net 
rigged  for  fishing,  year-round. 

The  regulations  provide  a  mechanism 
to  implement  further  restrictions  of 
fishing  activities,  if  necessary  to  avoid 
unauthorized  takings  of  sea  turtles  that 
may  be  likely  to  jeopardize  the 
continued  existence  of  listed  species  or 
that  would  violate  the  terms  and 
conditions  of  an  incidental  take 
statement  or  incidental  take  permit. 
Upon  a  determination  that  incidental 
takings  of  sea  turtles  during  fishing 
activities  are  not  authorized,  additional 
restrictions  may  be  imposed  to  conserve 
listed  species  and  to  avoid  unauthorized 
takings.  Restrictions  may  be  effective  for 
a  period  of  up  to  30  days  and  may  be 
renewed  for  additional  periods  of  up  to 
30  days  each  (50  CFR  223.206(d)(4)). 

Leatherback  Sea  Turtles 

Leatherback  sea  turtles  are  the  largest 
species  of  sea  turtle.  They  weigh 
between  600  and  1300  pounds  (272  and 
590  Kg)  and  have  carapaces  5  to  6  It  (1.5 
to  1.8  m)  in  length.  Leatherbacks  are 
widely  distributed  and  can  range  from 
the  tropics  to  sub- Arctic  waters  during 
their  feeding  migrations.  They  nest  in 
low  numbers  on  U.S.  beaches  and  are 
primarily  seen  in  coastal  waters  of  the 
southeast  U.S.  during  their  northern 
springtime  migration,  especially  when 
high  abundances  of  iell>'fish  occur 
nearshore.  However,  they  can  be  found 
in  U.S.  waters  throughout  the  year. 
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Because  of  their  size,  leatherbacks  are 
not  likely  to  escape  from  trawls,  even 
when  equipped  with  approved  TEDs. 
The  sea  turtle  conservation  regulations 
specify  a  minimum  TED  opening  size  in 
the  Atlantic  of  35  Inches  (89  cm) 
horizontally  and  12  inches  (30.5  an) 
vertically.  When  the  regulations 
requiring  TEDs  in  shrimp  trawls  year- 
round  were  adopted  (57  FR  57348. 
December  4.  1992).  NMFS  recognized 
that  the  then-existing  TEDs  would  not 
protect  leatherbacks.  and  the  biological 
opinion  on  the  regulations  concluded 
that  leatherback  mortality  would  remain 
a  problem  that  must  be  addressed  to 
avoid  jeopardizing  the  recovery  of  this 
species.  Consequently,  the  August  19, 
1992.  biological  opinion's  incidental 
take  statement  included  as  a  term  and 
condition  which  specified  that  the 
episodic  take  of  leatherback  turtles  by 
shrimp  trawlers  during  periods  of  high 
jellyfish  abundance  must  be  eliminated. 
This  could  be  accomplished  by 
temporary  area  closures,  by  requiring  an 
increase  in  size  of  TED  openings  to 
allow  leatherbacks  to  escape  at  times 
when  their  abundance  is  high,  by 
limiting  tow  times,  or  by  implementing 
some  other  protective  nieasure.  In  part, 
to  address  this  problem,  the  1992  sea 
turtle  conservation  regulations  included 
the  provisions  of  SO  CFR  223.206(d)(4). 
to  provide  "a  mechanism  to  prevent  sea 
turtle  mortalities  *  '  'when  existing 
restrictions  on  the  shrimp  fishery  are 
found  to  be  ineffective  (57  FR  18453)." 

Recent  Events 

NMFS  has  been  notified  by  the 
Florida  Fish  and  Wildlife  Conservation 
Commission  that  e.xtraordinarily  high 
numbers  of  endangered  leatherback  sea 
turtles  stranded  along  northeast  Florida 
beaches  in  November  1999.  From 
October  28  to  November  29.  a  total  of  15 
leatherback  turtles  have  washed  ashore 
from  Nassau  through  Brevard  counties 
in  shrimp  zones  28.  29.  and  30.  By 
comparison,  the  total  annual  number  of 
leatherbacks  stranding  statewide  has 
averaged  23  over  the  past  10  years,  and 
has  averaged  only  3  in  zones  28-30  in 
November.  Considering  the  rarity  of 
leatherbacks — an  average  of  only  45-50 
females  nest  in  Florida  each  year — and 
the  fact  that  strandings  are  only  a 
minimum  estimate  of  actual  mortality, 
these  strandings  represent  a  serious 
impact  to  the  recovery  and  survival  of 
the  local  population. 

The  late  fall  and  early  winter  is 
traditionally  a  major  shrimping  season 
along  northeast  Florida,  when  shrimp 
leave  the  estuaries  to  the  north  and 
migrate  southward  along  the  coast  as 
waters  cool.  Shrimp  fishing  along  the 
coast  is  currently  active.  The  Florida 


Marine  Patrol  has  been  responding  to 
citizen  complaints  about  shrimp 
trawlers  fishing  too  near  the  beach  or  at 
night,  in  violation  of  state  fishing 
requirements.  The  trawlers  have  been 
reported  in  the  same  areas  as  the 
leatherback  strandings.  The  minimum 
size  for  TED  openings  specified  in  the 
sea  turtle  conservation  regulations  is  not 
large  enough  to  release  leatherback 
turtles,  and  capture  and  drowning  in 
shrimp  trawls  is  the  likely  cause  of  the 
leatherback  strandings.  Even  if  shrimp 
trawling  were  not  the  cause  of  the 
strandings  observed  thus  far.  the  high 
leatherback  mortality  level  indicates 
that  leatherbacks  are  present  in 
unexpectedly  high  abundance  on  and 
near  the  shrimping  grounds.  Shrimp 
trawling  with  TEDs  with  openings  that 
are  not  large  enough  to  release 
leatherbacks  would  be  expected  to 
continue  to  unnecessarily  take 
leatherbacks. 

Analysis  of  Other  Factors 

Examination  of  the  strandings  in 
northeast  Florida  does  not  indicate  any 
significant  sources  of  mortaUty  other 
than  shrimp  trawling.  The  carcasses 
have  primarily  been  coming  ashore  in 
the  vicinity  of  areas  where  shrimping 
effort  has  been  concentrated.  NMFS  and 
state  personnel  will  continue  to 
investigate  factors  other  than  shrimping 
that  may  contribute  to  leatherback  sea 
turtle  mortality  in  Florida,  including 
other  fisheries  and  environmental 
factors. 

Restrictions  on  Fishing  by  Shrimp 
Trawlers 

Pursuant  to  50  CFR  223.206(d)(4).  the 
exemption  for  incidental  taking  of  sea 
turtles  in  SO  CFR  223.206(d)  does  not 
authorize  incidental  takings  during 
fishing  activities  if  the  takings  would 
violate  the  restrictions,  terms  or 
conditions  of  an  ITS  or  incidental  take 
permit,  or  may  be  likely  to  jeopardize 
the  continued  existence  of  a  species 
listed  under  the  ESA.  The  August  19, 
1992.  biological  opinion  includes  a 
.  condition  under  the  ITS  that  specifies 
that  NMFS  must  eliminate  the  episodic 
take  of  leatherback  turtles  by  shrimp 
trawlers  through  area  closures, 
requirements  for  large  TED  opening 
sizes,  limitations  on  tow  times,  or  some 
other  protective  measure.  Failure  by 
NMFS  to  take  action  to  address  the 
significant  and  ongoing  level  of 
mortality  seen  in  northeast  Florida  over 
the  past  month  clearly  would  violate  the 
ITS  and  result  in  unauthorized  takings. 
Therefore,  the  Assistant  Administrator 
for  Fisheries.  NOAA  (AA)  issues  this 
determination  that  further  takings  of 
leatherback  turtles  in  Atlantic  Ocean 


waters  off  northeast  Florida  by  shrimp 
trawlers  using  TEDs  with  small  escape 
openings  are  unauthorized  and  imposes 
this  additional  restriction  to  shrimp 
trawling  activities  to  conserve 
endangered  leatherback  sea  turtles. 
Specifically,  the  AA  closes  all  Atlantic 
offshore  waters  within  10  nm  (18.5  km) 
seaward  of  the  COLREGS  demarcation 
lino,  bounded  on  the  south  by  28"  N.  lat- 
and  on  the  north  by  30°42'45.6"  N.  lat. 
(the  Georgia-Florida  border),  to  fishing 
by  shrimp  trawlers  required  to  have  a 
TED  installed  in  each  net  that  is  rigged 
for  fishing,  unless  the  TED  installed  has 
an  escape  opening  large  enough  to 
exclude  leatherback  turtles,  meeting  the 
specifications  at  50  CFR 
223.207(a)(7)(ii)(B)  or 
223.207(c)(l)(ivKB).  These  regulations 
specif\'  modifications  that  can  be  made 
to  either  single-grid  hard  TEDs  or  Parker 
soft  TEDs  10  allow  leatherbacks  to 
escape.  This  restriction  is  effective  from 
December  8. 1999  through  11:59  p.m. 
(local  time)  January  7,  2000. 

This  restriction  has  been  announced 
on  the  NOAA  weather  channel,  in 
newspapers,  and  other  media.  Shrimp 
trawlers  may  also  call  (727)570-5312  for 
updated  area  closure  information. 

Additional  Conservation  Measures 

The  AA  may  withdraw  or  modify  a 
determination  concerning  unauthorized 
takings  or  any  restriction  on  shrimping 
activities  if  the  AA  determines  that  such 
action  is  warranted.  Notification  of  any 
additional  sea  turtle  conservation 
measures,  including  any  extension  of 
this  30-day  action,  will  be  published  in 
the  Federal  Register  ptu'suant  to  50  CFR 
223.206(d)(4}. 

NMFS  will  continue  to  monitor  sea 
turtle  strandings  to  gauge  the 
effectiveness  of  these  conservation 
measures. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.G. 
12866. 

The  AA  has  determined  that  this 
action  is  necessan'  to  respond  to  an 
emergenc)'  situation  to  pronde  adequate 
protection  for  endangered  leatherback 
sea  ttutles  pursuant  to  the  ESA  and 
other  applicable  law. 

Pursuant  to  5  U.S.C.  553(b)(B).  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportunity  to 
comment  on  this  action.  It  would  be 
contrary  to  the  public  interest  to  pro\ide 
prior  notice  and  opportunity  for 
comment  because  providing  notice  and 
comment  would  prevent  the  agency 
from  implementing  this  action  in  a 
timely  manner  to  protect  endangered 
leatherback  sea  turtles.  Notice  and 
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opportunity  to  comment  was  provided 
on  the  proposed  rule  (57  FR  18446. 
April  30, 1992)  for  the  final  rule 
establishing  the  procedures  to  take  this 
action.  Furthermore,  the  AA  finds  good 
cause  also  under  5  U.S.C.  553(d)(3)  not 
to  delay  the  effective  date  of  this  rule  for 
30  days.  Such  delay  would  also  prevent 
the  agency  from  implementing  this 
action  in  a  timely  manner  to  protect 
endangered  leatherback  sea  tiutles. 
Accordingly,  the  AA  is  making  the  rule 


effective  December  8.  1999  through 
January  7,  2000.  Also  as  stated  above, 
this  restriction  has  been  announced  on 
the  NOAA  weather  channel,  in 
newspapers,  and  other  media. 

As  pnor  notice  and  an  opportunity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553.  or  by  any  other  law.  the 
analytical  requirements  of  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  AA  prepared  an  Environmental 
Assessment  (EA)  for  the  final  rule  (57 


FR  57348.  December  4.  1992)  requiring 
TED  use  in  shrimp  trawls  and  creating 
the  regulatory  framework  for  the 
issuance  of  notifications  such  as  this. 
Copies  of  the  EA  are  available  (see 
ADDRESSES). 

Dated:  December  8.  1999. 
Penelope  D.  Dalton, 
Assistant  Administrator/or  Fisheries. 
Sational  Marine  Fisheries  Service. 
IFR  Dot.  99-32154  Filed  12-8-99:  2:22  pml 
BIUJNO  COOE  3510-22-f 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  th^  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  955 

[Docket  No.  FVOO-955-1  PR) 

Vidalia  Onions  Grown  in  Georgia; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUHMARY:  This  proposal  woidd  increase 
the  assessment  rate  established  for  the 
Vidalia  Onion  Committ*  (Committee) 
for  fiscal  period  2000  and  subsequent 
fiscal  periods  from  S0.07  to  $0.10  per 
50-pound  bag  of  Vidalia  onions 
handled.  The  Committee  is  responsible 
for  local  administration  of  the  marketing 
order  which  regulates  the  handling  of 
Vidalia  onions  grown  in  Georgia. 
Authorization  to  assess  Vidalia  onion 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  begins  on  January  1 
and  ends  December  31.  The  assessment 
rate  would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
January  12,  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Conmients  must  be 
sent  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698:  or 
E-mail:  moab.docketclerk®usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Pimental,  Marketing  Specialist. 
Southeast  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
P.O.  Box  2276,  Winter  Haven,  FL 


33883-2276;  telephone:  (863)  299-4770, 
Fax:  (863)  299-5169:  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456:  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698.  or  E-mail: 
Jay.Guerber@usda.gov. 
SUPPI.EMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955). 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia  area, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Vidalia  onion  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
Vidalia  onions  beginning  on  January  1 . 
2000.  and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
j^resent  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 


petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  fiscal  period  2000 
and  subsequent  fiscal  periods  from 
S0.07  to  SO.  10  per  50-pound  bag  of 
Vidalia  onions  handled. 

The  Vidalia  onion  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Vidalia 
onions.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  "The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
pro\ide  input. 

For  the  1998-99  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretar>'. 

The  Committee  met  on  September  30. 
1999,  and  unanimously  recommended 
fiscal  period  2000  expenditures  of 
5421,600  and  an  assessment  rate  of 
SO.IO  per  50-pound  bag  of  Vidalia 
onions.  In  comparison.  1998-99 
budgeted  expenditures  were  S373.577. 
However,  during  the  1998-99  fiscal 
period  the  Committee  recommended 
and  the  Department  approved  a  change 
in  the  fiscal  period  under  the  order  to 
January  1 -December  31  from  September 
16-September  15  to  make  the  fiscal 
period  consistent  with  the  Vidalia  onion 
marketing  season  (64  FR  48243. 
September  3.  1999).  To  provide  for 
continuous  operation  of  the  order,  the 
1 998—99  fiscal  period  was  extended  by 
3  and  '.i  months  (from  September  16  to 
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December  31.  1999).  As  a  result,  actual 
expenditures  for  1998-99  are  expected 
to  total  about  S475.577.  In  addition,  the 
quantit>-  of  assessable  onions  for  1998- 
99  and  assessment  income  is  much  less 
than  expected.  The  Committee  projected 
the  quantity  of  assessable  onions  for 
1998-99  at  4.842.857  SO-pound  bags 
and  assessment  revenue  at  5339,000. 
The  actual  quantity  of  assessable  onions 
is  expected  to  be  3.617,017  50-pound 
bags,  and  assessment  revenue  is 
expected  to  total  $253,191.  Because  of 
this  shortfall,  the  Committee  will  have 
to  use  more  of  its  operating  reserve  to 
cover  approved  expenses  than  it 
expected. 

The  assessment  rate  of  $0.10  is  $0.03 
higher  than  the  rale  currently  in  effect. 
The  increase  is  needed  so  the 
Committee  can  maintain  its  operating 
reserve  at  an  acceptable  level,  and  to 
cover  increases  in  the  Committee's 
promotion  expenses  for  fiscal  period 
2000. 

The  major  expenditures 
recommended  bv  the  Committee  for 
fiscal  period  2000  include  $135,127  for 
administrative  costs.  531,800  for 
compliance  activities.  $175,000  for 
promotional  activities,  and  $47,000  for 
research  projects.  Budgeted  expenses  for 
these  items  in  1998-99  (including  the 
3'/z  month  extension)  are  $151,127  for 
administrative  costs.  $37,850  for 
compliance  activities.  $161,600  for 
promotional  activities,  and  $125,000  for 
research  projects. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Onion 
shipments  for  fiscal  period  2000  are 
estimated  at  4,200,000  50-pound  bags  or 
equivalent  which  should  provide 
5420,000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted  expenses 
for  fi.scal  period  2000  Funds  in  the 
reserve  (currently  projected  to  be 
$83,000  on  December  31. 1999),  would 
be  kept  within  the  maximum  permitted 
by  the  order  (about  three  fiscal  period's 
budgeted  expenses;  S  955.44). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
reconunend  a  budget  of  expenses  and 
consider  recommendations  for 


modification  of  the  assessment  rale.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  TTie  Department  would 
evaluate  Committee  recommendations 
and  other  available  information  to 
determine  whether  modification  of  the 
assessment  rate  is  needed.  Further 
rulemaking  would  be  undertaken  as 
necessary.  The  Committee's  fiscal 
period  2000  budget  and  those  for 
subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpo.se  of  the  RFA  is  to  fit 
regulator^'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  133 
producers  of  Vidalia  onions  in  the 
production  area  and  approximately  91 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Based  on  the  Georgia  Agricultural 
Statistical  Service  and  committee  data, 
the  average  price  for  fresh  Vidalia 
onions  during  the  1998-99  season  was 
$15.45  per  50-pound  bag  or  equivalent 
and  total  shipments  were  3,617,017 
bags.  Approximately  28  percent  of  all 
handlers  handled  83  percent  of  Vidalia 
onion  shipments.  Many  Vidalia  onion 
handlers  ship  other  vegetable  products 
which  are  not  included  in  the 
committee  data  but  would  contribute 
further  to  handler  receipts. 

Using  the  average  price,  about  97.4 
percent  of  the  Vidalia  onion  handlers 
could  be  considered  small  businesses 
under  the  SBA  definition.  The  majority 
of  Vidalia  Onion  producers  and 
handlers  may  be  classified  as  small 
entities. 
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This  nUe  would  incn'ase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  fiscal  period  2000  and  subsequent 
fiscal  periods  from  $0.07  to  $0.10  per 
50-pound  bag  or  equivalent  of 
assessable  onions.  The  Committee 
unanimously  recommended  fiscal 
period  2000  expenditures  of  $421,600 
and  an  assessment  rate  of  $0.10  per  50- 
pound  bag  or  equivalent.  The  proposed         |, 
assessment  rate  of  $0.10  is  $0.03  higher         I 
than  the  1998-99  rate.  The  quantity  of 
assessable  Vidalia  onions  for  fiscal 
period  2000  is  estimated  at  4.200.000 
50-pound  bags.  Thus,  the  $0.10  rate 
should  provide  $420,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  would  be  a  dequate 
to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for 
fiscal  period  2000  include  $135,127  for 
administrative  costs,  $31,800  for 
compliance  activities,  $175,000  for 
promotional  activities,  and  $47,000  for 
research  projects.  Budgeted  expenses  for 
these  items  in  1 998-99  (including  the 
3V2  month  extension)  were  $151,127  for 
administrative  costs.  $37,850  for 
compliance  activities,  5161,600  for 
promotional  activities,  and  $125,000  for 
research  projects. 

As  mentioned  earlier,  in  an  effort  to 
recover  from  its  assessment  income 
shortfall  in  1998-99,  maintain  its 
operating  reserve  at  an  acceptable  level, 
and  expand  its  promotion  activities,  the 
Committee  voted  unanimously  to 
increase  its  assessment  rate  to  cover 
operating  expenses  during  fisc^  period 
2000.  The  Committee  believes  that 
increased  promotion  activities  are 
needed  to  help  the  Vidalia  onion 
indtistry  remain  competitive  in  the 
marketplace. 

The  Committee  reviewed  and 
unanimously  recommended  fiscal 
period  2000  expenditures  of  $421,600. 
Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  such  as  the  Budget 
Subcommittee,  the  Research 
Subcommittee,  and  the  Advertising  and 
Promotion  Subcommittee.  Alternative 
expenditure  levels  were  discussed  by 
these  groups,  based  upon  the  relative 
value  of  various  promotion  and  researtih 
projects  to  the  Vidalia  onion  industry. 
The  assessment  rate  of  $0.10  per  50- 
potind  bag  or  equivalent  of  assessable 
Vidalia  onions  was  then  determined  by 
dividing  the  total  recommended  budget 
by  the  quantity  of  assessable  onions, 
estimated  at  4,200,000  50-pound  bags 
for  fiscal  period  2000.  This  rate  will 
generate  $420,000,  which  is  $1,600 


below  the  anticipated  expenses.  The 
Committee  found  this  acceptable 
because  interest  income  and  reserve 
ftinds  are  available  to  make  up  the 
deficit. 

A  review  of  historical  information  and 
preliminar)'  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  fiscal  period 
2000  could  range  between  $10.00  and 
$15.00  per  SO-poimd  bag  of  Vidalia 
onions.  Therefore,  the  estimated ' 
assessment  revenue  for  fiscal  period 
2000  as  a  percentage  of  total  grower 
revenue  could  range  between  0.7  and 
1.0  percent. 

While  assessments  impose  some 
additional  costs  on  handlers,  the  costs 
are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  Vidalia  onion 
production  area  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  September  30. 

1999.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
stibmit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Vidalia  onion  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty'  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  )ay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATX>N 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2000  fiscal  period  begins  on  January  1. 

2000.  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 


Vidalia  onions  handled  during  such 
fiscal  period:  (2)  the  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subjects  in  7  CFR  Part  gSS 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  is  proposed  to 
be  amended  as  follows: 

PART  911— VIDAUA  ONIONS  GROWN 
IN  GEORGIA 

1 .  The  authority  citation  for  7  CFR 
parts  955  continues  to  read  as  follows: 

Authority:  7  tJ.S.C.  601-674 

2.  Section  955.209  is  revised  to  read 
as  follows: 

1 911 .209    Atsettment  rate. 

On  and  after  January  1,  2000,  an 
assessment  rate  of  $0.10  per  50-pound 
bag  or  equivalent  is  established  for 
Vidalia  onions. 

Dated:  December  7.  1999. 
Robcfl  C.  Kaeney. 

Deptily  Administrator.  Fruit  and  Vegstabh 
Programs. 
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DEPARTMENT  OF  AGRICULTURE 

AgricuHural  Marketing  Service 

7  CFR  Part  985 

[Docket  No.  FV-00-985-1  PR) 

Marketing  Order  Regulating  the 

Handling  of  Spearmint  Oil  Produced  in 
the  Far  West;  Salable  Quantities  and 
Allotment  Percentages  for  the  200O- 
2001  Marketing  Year 

AGENCY:  Agricultural  Marketing  Ser%'ice. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  establish  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for. 
producers  during  the  2000-2001 
marketing  year,  which  begins  on  fune  1 . 
2000.  This  rule  invites  conunents  on  the 
establishment  of  salable  quantities  and 
allotment  percentages  for  Class  1 
(Scotch)  spearmint  oil  of  1.211.207 
pounds  and  65  percent,  respectively. 


and  for  Class  3  (Native)  spearmint  oil  of 
1,033.648  pounds  and  30  percent, 
respectively.  The  Spearmint  Oil 
Administrative  Committee  (Conunitlee). 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stability'  in  the 
spearmint  oil  market. 
DATES:  Comments  must  be  received  by 
lanuary  12.  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
Fax;  (202)  720-5698;  or  E-mail; 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  ntmiber 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  busine.ss  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  ),  Curry.  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204;  telephone;  (503)  326- 
2724;  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor.  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2525-S,  P.p.  Box  96456.  Washington. 
DC  20090.^456:  telephone;  (202)  720- 
2491:  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  lay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  P.O.  Box  96456.  room 
2525-S.  Washington.  DC  20090-6456; 
telephone  (202)  720-2491.  Fax:  (202) 
720-5698,  or  E-mail: 
Iay.Guerber@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  No.  985  (7  CFR  Part  985).  as 
amended,  regulating  the  handling  of 
spearmint  oil  produced  in  the  Far  West 
(Washington.  Idaho.  Oregon,  and 
designated  parts  of  Nevada  and  Utah), 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department]  is  issuing  this  rule  in 
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conformance  with  Executive  Order 
12866.  , 

This  proposal  has  been  reviewed 
under  Executive  Oder  12988.  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
salable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
may  be  purchased  from  or  handled  for 
producers  by  handlers  during  the  20O0- 
2001  marketing  year,  which  begins  on 
[une  1.  2000.  This  proposed  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  virith 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before  . 
parties  mav  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  the  authority  in  sections 
985.50.  985.51.  and  985.52  of  the  order, 
the  Committee  recommended  the 
salable  quantities  and  allotment 
percentages  for  the  2000-2001 
marketing  year  at  its  October  6. 1999. 
meeting  With  7  members  in  favor  and 
1  member  opposed,  the  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Class  1  (Scotch) 
spearmint  oil  of  1,211.207  pounds  and 
65  percent,  respectively.  The  member  in 
opposition  favored  the  establishment  of 
a  lower  salable  quantity  and  allotment 
percentage.  The  Committee 
unanimously  recommended  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Class  3  (Native) 
spearmint  oil  of  1.033.648  pounds  and 
50  percent,  respectively. 

This  proposed  rule  would  limit  the 
amount  of  spearmint  oil  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  2000-2001 
marketing  year,  which  begins  on  June  1, 


2000.  Salable  quantities  and  allotment 
percenUges  have  been  placed  into  effect 
each  season  since  the  orders  inception 
in  1980. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  Far  West, 
primarily  Washington.  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest,  The 
production  area  covered  by  the 
marketing  order  currently  accounts  for 
approximately  63  percent  of  the  annual 
U.S.  production  of  Scotch  spearmint  oil 
and  approximately  93  percent  of  the 
annual  U.S.  production  of  Native 
spearmint  oil. 

When  the  order  became  effective  in 
1960,  the  United  States  produced  nearly 
100  percent  of  the  world's  supply  of 
Scotch  spearmint  oil.  of  which 
approximately  72  percent  was  produced 
in  the  regulated  production  area  in  the 
Far  West.  International  production 
characteristics  have  changed  in  recent 
vears.  bowever.  with  foreign  Scotch 
spearmint  oil  production  contributing 
significantly  to  world  production.  The 
Far  West's  market  share  as  a  percent  of 
total  world  sales  fell  to  a  low  of  about 
38  percent  during  the  1994-95  season. 
Beginning  with  the  1996-97  marketing 
year,  the  Committee  has  employed  a 
marketing  strategy  for  Scotch  spearmint 
oil  that  is  intended  to  foster  market 
stability  and  that  would  retain  and 
expand  market  share.  Using  this 
approach,  the  Far  West's  market  share 
has  increased  to  approximately  43 
percent  of  total  world  sales.  The 
Committee's  current  recommendation 
for  Scotch  spearmint  oil  could  maintain 
market  stability  by  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
would  help  the  industry  remain 
competitive  on  an  international  level  by 
hopefully  regaining  more  of  the  Far 
West's  historical  share  of  the  global 
market. 

The  order  has  contributed  extensively 
to  the  stabilization  of  producer  prices, 
which  prior  to  1980  experienced  wride 
fluctuations  from  year  to  year.  For 
example,  between  1971  and  1975  the 
price  of  Native  spearmint  oil  ranged 
from  S3. 00  per  pound  to  $11.00  per 
pound.  In  contrast,  under  the  order, 
prices  have  generally  stabilized  between 
S10.50  and  SI  1.50  per  pound.  During 
the  past  year,  however,  the  price  of 
Native  spearmint  oil  has  decreased 
about  $2.00  per  pound  despite  the 
Committee's  efforts  to  balance  available 
supplies  with  the  demand  for  the  oil. 
Based  on  comments  made  at  the 
Commiltee^s  meeting,  factors 
contributing  to  the  low  price  could 
include  the  relatively  poor  returns  being 


realized  from  other  essential  oils,  as 
well  as  the  overall  weak  farm  situation. 

With  approximately  90  percent  of  the 
U.S.  production  located  in  the  Far  West, 
and  with  nearly  .80  percent  of  total 
worid  sales  originating  in  the  Far  West, 
the  Committee's  method  of  calculating 
the  Native  spearmint  oil  salable  quantity 
and  allotment  percentage  continues  to 
primarily  utilize  information  on  price 
and  available  supply  as  they  are  affected 
by  the  estimated  trade  demand. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  2000-2001 
marketing  year  is  based  upon  the 
Committee's  recommendation  and  the 
data  presented  below 
(1)  Qam  1  (Scotch)  Spearmint  Oil 

(A)  Estimated  carry-in  on  [una  I. 
2000-869,206  pounds.  This  figure  is 
derived  by  subtracting  the  estimated 
1999-2000  marketing  year  trade 
demand  of  887,500  pounds  from  the 
revised  1999-2000  marketing  year  total 
available  supply  of  1.756.706  pounds. 

(B)  Estimated  global  sales  for  the 
1999-2000  marketing  year— 2,082.500 
pounds.  This  figure  is  based  on 
preliminary  information  the  Committee 
has  compiled. 

(C)  Estimated  Far  West  sales  for  the 
1999-2000  marketing  year— 900.000 
pounds. 

(D)  Approximate  Far  West  percentage 
of  estimated  total  world  sales  in  1999- 
2000 — 43  percent.  This  is  down  frtiin 
the  1980  level  of  approximately  72 
percent,  but  up  from  the  low  of 
approximately  38  percent  during  the 
1994/95  marketing  year. 

(E)  Total  estimated  allotment  base  for 
the  2000-2001  marketing  year — 
1.863.396  pounds.  This  figure 
represents  a  one  percent  increase  over 
the  revised  1999-2000  allotment  base. 

(F)  Recommended  2000-2001 
allotment  percentage — 65  percent.  This 
figure  is  based  upon  recommendations 
made  at  the  October  6, 1999.  meeting,  as 
well  as  at  the  five  Scotch  spearmint  oil 
production  area  meetings  held  during 
September  1999. 

(G)  The  Committee's  computed  2000- 
2001  salable  quantity — 1.211.207 
pounds.  This  figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  estimated  allotment  base. 

(H)  Estimated  available  supply  for  the 
2000-2001  marketing  year— 2,080,413 
pounds.  This  figure  is  derived  by  adding 
the  computed  salable  quantity  to  the 
esUmated  June  1,  2000,  carry-in  volume, 
and  represents  the  total  amount  of 
Scotch  spearmint  oil  that  could  be 
available  to  the  market  during  the  2000- 
2001  marketing  year. 
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(I)  Estimated  trade  demand  for  Far 
West  Scotch  spearmint  oil  during  the 
2000-2001  marketing  year — 887.500 
pounds.  This  figure  is  based  upon 
estimates  provided  to  the  Committee  by 
buvers  of  spearmint  oil. 

(i)  Estimated  carry-oul  on  May  31, 
2001—1.192.913  pounds.  This  figure  is 
the  difference  between  the  2000-2001 
estimated  trade  demand  and  the  2000- 
2001  estimated  available  supply. 

(2)  Qass  3  (Native)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1. 
2000 — 64.602  pounds.  This  figure  is  the 
diHerence  between  the  estimated  1999- 
2000  marketing  year  trade  demand  of 
1.168.474  pounds  and  the  revised  1999- 
2000  marketing  year  total  available 
supply  of  1,233,076  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  2000-2001 
marketing  year — 1.170.974  pounds.  This 
figure  is  based  on  the  average  of  the 
estimates  provided  at  the  four 
production  area  meetings  held  in 
September  1999. 

(C)  Salable  quantity  required  from  the 
year  2000  production — 1.106,372 
pounds.  This  figure  is  the  difference 
between  the  estimated  200t)-2001 
marketing  year  trade  demand  and  the 
estimated  carry-m  on  June  1.  2000. 

(D)  Total  estimated  allotment  base  lor 
the  2000-2001  marketing  year- 
2,067,296  pounds.  This  figure 
represents  a  one  percent  increase  over 
the  revised  1999-2000  allotment  base. 

(E)  Computed  allotment  percentage — 
53.5  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  estimated 
allotment  base. 

(F)  Recommended  allotment 
percentage — 50  percent.  This  is  the 
Committee's  recommendation  based  on 
the  computed  allotment  percentage  and 
takes  into  account  the  recent  sharp 
decline  in  the  Native  spearmint  oil 
price. 

(G|  The  Committee's  recommended 
salable  quantity — 1.033,648  pounds. 
This  figure  i.s  the  product  of  the 
recommended  allotment  percentage  and 
the  total  estimated  allotment  base. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  spearmint  oil 
which  handlers  may  purchase  from  or 
handle  on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

'The  Committee's  recommended 
Scotch  spearmint  oil  salable  quantity  of 
1,211,207  pounds  and  allotment 
percentage  of  65  percent  are  based  on 
the  Committee's  goal  of  maintaining 


market  stability  by  avoiding  extreme 
fiuctuations  in  supplies  and  prices,  and 
thereby  helping  the  industry  remain 
competitive  on  the  international  level. 
The  Committee's  recommended  Native 
spearmint  oil  salable  quantity  of 
1,106.372  pounds  and  allotment 
percentage  of  50  percent  are  based  on 
the  anticipated  supply  and  trade 
demand  during  the  2000-2001 
marketing  year.  The  proposed  salable 
quantities  are  not  expected  to  cause  a 
shortage  of  spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantities.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  armual  allotments 
during  the  2000-2001  season  may 
transfer  such  excess  spearmint  oil  to  a 
producer  with  spearmint  oil  production 
less  than  his  or  her  annual  allotment  or 
put  it  into  the  reserve  pool. 

This  proposed  regulation,  if  adopted, 
would  be  similar  to  those  which  have 
been  issued  in  prior  seasons.  Costs  to 
producers  and  handlers  resulting  from 
this  proposed  action  are  expected  to  be 
offset  by  the  benefits  derived  from  a 
stable  market,  a  greater  market  share, 
and  possible  improved  returns.  In 
conjunction  with  the  issuance  of  this 
proposed  rule,  the  Committee's 
marketing  policy  statement  for  the 
2000-2001  marketing  year  has  been 
reviewed  by  the  Department.  The 
Committee's  marketing  policy 
statement,  a  requirement  whenever  the 
Committee  recommends  volume 
regulations,  fully  meets  the  intent  of 
section  985.50  of  the  order.  During  its 
disc-ussion  of  potential  2000-2001 
salable  quantities  and  allotment 
percentages,  the  Committee  considered; 
(1)  the  estimated  quantitj'  of  salable  oil 
of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil;  (3)  prospective 
production  of  each  class  of  oil;  (4)  total 
of  allotment  bases  of  each  class  of  oil  for 
the  current  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year.  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage;  (6)  producer  prices  of 
oil,  including  prices  for  each  cla.ss  of  oil; 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 
Conformity  with  the  Department's 
"Guidelines  for  Fruit.  Vegetable,  and 
Specialty  Crop  Marketing  Orders"  has 
also  been  reviewed  and  confirmed. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
would  allow  for  anticipated  market 


needs.  In  determining  anticipated 
market  needs,  consideration  by  the 
Committee  was  given  to  historical  sales, 
and  changes  and  trends  in  production 
and  demand.  This  rule  also  provides 
producers  Mith  information  on  the 
amount  of  spearmint  oil  which  should 
be  produced  for  next  season  in  order  to 
meet  anticipated  market  demand- 
Pursuant  to  requirements  set  forth  in 
the  Regulaton,'  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Senice  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
initial  regulatory  fiexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  7  spearmint  oil  handlers 
subject  to  regulation  imder  the  order, 
and  appro.ximately  119  producers  of 
Class  1  (Scotch)  spearmint  oil  and 
approximately  105  producers  of  Class  i 
(Native)  spearmint  oil  in  the  regulated 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (SBA)(13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  whose  annual  receipts 
are  less  than  $500,000. 

Based  on  the  .SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  2  of  the  7  handlers  regulated  by  the 
order  could  be  considered  small 
entities.  Most  of  the  handlers  are  large 
corporation,<i  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils.  In 
addition,  the  Committee  estimates  that 
25  of  the  119  Scotch  spearmint  oil 
producers  and  7  of  the  105  Native 
spearmint  oil  producers  could  be 
classified  as  small  entities  under  the 
SBA  definition  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity,  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Crop 
rotation  is  an  essential  cultural  practice 
in  the  production  of  spearmint  oil  for 
weed,  insect,  and  disease  control.  A 
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normal  spearmint  oil  producing 
operation  would  have  enough  acreage 
for  rotation  such  that  tlie  total  acreage 
required  to  produce  the  crop  would  be 
about  one-third  spearmint  and  two- 
thirds  rotational  crops.  An  average 
spearmint  oil  producing  farm  would 
thus  have  to  have  considerably  more 
acreage  than  would  be  planted  to 
spearmint  during  any  given  season.  To 
remain  economically  viable  with  the 
added  costs  associated  with  spearmint 
oil  production,  most  spearmint  oil 
producing  farms  would  fall  into  the 
SBA  category  of  large  businesses. 

This  proposed  rule  would  establish 
the  quantity  of  spearmint  oil  produced 
in  the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for. 
producers  during  the  2000-2001 
marketing  year.  The  Committee 
recommended  this  rule  for  the  purpose 
of  avoiding  extreme  fluctuations  in 
supplies  and  prices,  and  thus  help  to 
maintain  stability  in  the  spearmint  oil 
market.  This  action  is  authorized  by  the 
provisions  of  sections  985.50.  98S.5I 
and  985.52  of  the  order 

Small  spearmint  oil  producers 
generally  are  not  extensively  diversified 
and  as  such  are  more  at  risk  to  market 
fluctuations.  Such  small  farmers 
generally  need  to  market  their  entire 
annual  crop  and  do  not  have  the  luxury 
of  having  other  crops  to  cushion  seasons 
with  poor  spearmint  oil  returns. 
Conversely,  large  diversified  producers 
have  the  potential  to  endure  one  or 
more  seasons  of  poor  spearmint  oil 
markets  because  incomes  from  alternate 
crops  could  support  the  operation  for  a 
period  of  time.  Being  reasonably  assured 
of  a  stable  price  and  market  provides 
small  producing  entities  with  the  ability 
to  maintain  proper  cash  flow  and  to 
meet  annual  expenses.  Thus,  the  market 
and  price  stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  spearmint  oil 
may  not  be  classified  as  small  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation. 

The  order  has  contributed  extensively 
to  the  stabilization  of  producer  prices, 
which  prior  to  1980  experienced  wide 
fluctuations  from  year  to  year.  For 
example,  between  1971  and  1975  the 
price  of  Native  spearmint  oil  ranged 
from  S3. 00  per  pound  to  SI  1.00  per 
pound.  In  contrast,  under  the  order, 
prices  have  generally  stabilized  between 
$10.50  and  S11.50  per  pound.  During 
the  past  year,  however,  the  price  of 
Native  spearmint  oil  has  decreased 
about  $2.00  per  pound  despite  the 
Committee's  efforts  to  balance  available 
supplies  with  the  demand  for  the  oil. 


Based  on  comments  made  at  the 
Committee's  meeting,  factors 
contributing  to  the  low  price  could 
include  the  relatively  poor  returns  being 
realized  from  other  essential  oils  as  well 
as  the  overall  weak  farm  situation. 

With  approximately  90  percent  of  the 
U.S.  production  located  in  the  Far  West, 
and  with  nearly  80  percent  of  total 
world  sales  originating  in  the  Far  West, 
the  Committee's  method  of  calculating 
the  Native  spearmint  oil  salable  quantity 
and  allotment  percentage  continues  to 
primarily  utilize  information  on  price 
and  available  supply  as  they  are  affected 
by  the  estimated  trade  demand. 

Alternatives  to  the  proposal  included 
not  regulating  the  handling  of  spearmint 
oil  during  the  2000-2001  marketing 
year,  and  recommending  either  higher 
or  lower  levels  for  the  salable  quantities 
and  allotment  percentages.  The 
Committee  reached  its  recommendation 
to  establish  salable  quantities  and 
allotment  percentages  for  both  classes  of 
spearmint  oil  after  careful  consideration 
of  all  available  information,  including: 
(1 )  The  estimated  quantity  of  salable  oil 
of  each  class  held  by  producers  and 
handlers:  (2)  the  estimated  demand  for 
each  class  of  oil:  (3)  prospective 
production  of  each  class  of  oil;  (4)  total 
of  allotment  bases  of  each  class  of  oil  for 
the  cixrrent  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year;  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage:  (6)  producer  prices  of 
oil,  including  prices  for  each  class  of  oil: 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 
Based  on  its  review,  the  Committee 
believes  that  the  salable  quantity  and 
allotment  percentage  levels 
recommended  will  achieve  the 
objectives  sought. 

Without  any  regulations  in  effect,  the 
Committee  believes  the  industry  would 
return  to  the  pattern  of  cyclical  prices  of 
prior  years,  as  well  as  suffer  the 
potentially  price  depressing 
consequence  that  a  release  of  over  a 
noillion  pounds  of  spearmint  oil  reserves 
would  have  on  the  market.  According  to 
the  Committee,  higher  or  lower  salable 
quantities  and  allotment  percentages 
would  not  achieve  the  intended  goals  of 
market  and  price  stability,  with  market 
share  maintenance  and  growth. 

Annual  salable  quantities  and 
allotment  percentages  have  been  issued 
for  both  classes  of  spearmint  oil  since 
the  order's  inception.  Reporting  and 
recordkeeping  requirements  have 
remained  the  same  for  each  year  of 
regulation.  These  requirements  have 
been  approved  by  the  Office  of 


Management  and  Budget  under  OMB 
Control  No.  0581-0065  Accordingly, 
this  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
spearmint  oil  producers  and  handlers. 
All  reports  and  forms  associated  with 
this  program  are  reviewed  periodically 
in  order  to  avoid  unnecessary  and 
duplicative  information  collection  by 
industry  and  public  sector  agencies.  The 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  proposed 
rule. 

Finally,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
spearmint  oil  industry  and  all  interested 
persons  were  invited  to  attend  and 
participate  on  all  issues.  Interested 
persons  are  also  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda  gov/f\'/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  (ay 
Guerber  at  the  previously  mentioned 
address  in  the  FOn  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  the 
opportunity  to  respond  to  the  proposal, 
including  any  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses.  Thirty  days  is  deemed 
appropriate  because  this  rule  would 
need  to  be  effective  as  soon  as  possible 
to  provide  producers  sufficient  time 
prior  to  the  beginning  of  the  2000-2001 
marketing  year  to  adjust  their  cultural 
and  marketing  plans  accordingly.  All 
written  comments  received  within  the 
conmient  period  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements,  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFT?  Part  985  is  proposed  to 
be  amended  as  follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Autluuily:  7  U.S.C.  601-674. 

2.  A  new  %  985.219  is  added  to  read 
as  follows: 
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Note:  This  section  will  oot  appear  in  the 
Code  of  Federal  Regulations. 

§985.219    Salable  quantfties  and  allotment 
percentages — 2000-2001  marketing  year. 
The  salable  quantity  and  alloimeni 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  June  1,  2000,  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil — a  salable 
quantity  of  1,211,207  pounds  and  an 
allotment  percentage  of  65  percent. 

(b)  Class  3  (Native)  oil — a  salable 
quantity  of  1,033,648  pounds  and  an 
allotment  percentage  of  50  percent. 

Dated:  December  7.  2000. 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs, 

(FR  Doc.  99-32232  Filed  12-10-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

(Oocket  No.  NM167:  Notice  No.  2S-99-10- 
SC] 

Special  Conditions:  Boeing  Model  777 
Series  Airplanes:  Seats  With  Inflatable 
Lapt>elts 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  Boeing  Model  777  series 
airplanes.  These  airplanes  as  modified 
by  BF  Goodrich  Aerospace  will  have 
novel  and  unusual  design  features 
associated  with  seats  with  inflatable 
lapbelts.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safet)'  standards  for  this 
design  feature.  The  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  January  27,  2000. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Transport 
Airplane  Directorate.  Attention:  Rules 
Docket  (ANM-114),  Docket  No.  NM167. 
1601  Lind  Avenue  SW.,  Renton. 
Washington  980S5-4S06;  or  delivered  in 
duplicate  to  the  'Transport  Airplane 
Directorate  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM167.  Conunents  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 


Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Gardlin.  Airframe  and  Cabin  Safety 
Branch.  ANM-1 15.  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service,  FAA,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056: 
telephone  (425)  227-2136:  facsimile 
(425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Coniments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shoiild  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  conmiunications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
Lontact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  ttiis  notice 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM167."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  March  31. 1999.  BF  Goodrich 
Aerospace.  3420  South  7th  Street.  Suite 
1,  Phoenix,  Arizona  85040,  applied  for 
a  supplemental  type  certificate  to  install 
inflatable  lapbelts  for  head  injury 
protection  on  certain  seats  in  Boeing 
Model  777  series  airplanes.  The  Model 
777  series  airplane  is  a  swept-wing, 
conventional-tail,  twin-engine,  tiubofan- 
powered  transport.  The  inflatable 
lapbelt  is  designed  to  limit  occupant 
forward  excursion  in  the  event  of  an 
accident  This  will  reduce  the  potential 
for  head  injury,  thereby  reducing  the 
Head  Injury  Criteria  (HIC)  measurement. 
The  inflatable  lapbelt  behaves  similarly 
to  an  automotive  airbag,  but  in  this  case 
the  airbag  is  integrated  into  the  lapbelt, 
and  deploys  away  from  the  seated 
occupant.  While  airbags  are  now 
standard  in  the  automotive  industry,  the 
use  of  an  inflatable  lapbelt  is  novel  for 
conunercial  aviation. 


Title  14  Code  of  Federal  Regulations 
(14  Cn?)  §  25.785  requires  that 
occupants  be  protected  from  head  injury 
by  either  the  elimination  of  any 
injiuious  object  within  the  striking 
radius  of  the  head,  or  by  padding. 
Traditionally,  this  has  required  a  set 
back  of  35"  from  any  bulkhead  or  other 
rigid  interior  feature  or.  where  not 
practical,  specified  types  of  padding. 
The  relative  effectiveness  of  these 
means  of  injiuy  protection  was  not 
quantified.  With  the  adoption  of 
Amendment  25-64  to  14  CFR  part  25. 
specifically  §  25.562.  a  new  standard 
that  quantifies  required  head  injury 
protection  was  created. 

Title  14  CFR  25.562  specifies  that 
dynamic  tests  must  be  conducted  for 
each  seat  type  installed  in  the  airplane. 
In  particular,  the  regulations  require 
that  persons  not  suffer  serious  head 
injury  under  the  conditions  specified  in 
the  tests,  and  that  a  HIC  measurement 
of  not  niore  than  1000  units  be  recorded, 
should  contact  with  the  cabin  interior 
occur.  While  the  test  conditions 
described  in  this  section  are  specific,  it 
is  the  intent  of  the  requirement  thai  an 
adequate  level  of  head  injury  protection 
be  provided  for  crash  severity  up  to  and 
including  that  specified 

Amendment  25-64  is  part  of  the 
Model  777  certification  basis.  Therefore, 
the  seat  installation  with  inflatable 
lapbelts  must  meet  the  HIC  requirement. 
The  FAA  will  require  that  a  HIC  of  less 
than  1000  be  demonstrated  for 
occupants  of  seats  incorporating  the 
inflatable  lapbelt 

Because  §  25.562  and  associated 
guidance  do  not  adequately  address 
seats  with  inflatable  lapbelts,  the  FAA 
recognizes  that  appropriate  pass/ fail 
criteria  need  to  be  developed  that  do 
fully  address  the  safety  concerns 
specific  to  occupants  of  these  seats. 

The  inflatable  lapbelt  has  two 
potential  advantages  over  other  means 
of  head  impact  protection.  First,  it  can 
provide  essentially  equivalent 
protection  for  occupants  of  all  stature, 
and  second,  it  can  provide  significantly 
greater  protection  than  would  be 
expected  with  energy  absorbing  pads, 
for  example.  These  are  significant 
advantages  from  a  safety  standpoint, 
since  such  devices  will  likely  provide  a 
level  of  safety  that  exceeds  the 
minimum  standards  of  the  Federal 
Aviation  Regulations  (FAR).  Conversely, 
airbags  in  general  are  active  systems, 
and  must  be  relied  upon  to  activate 
properly  when  needed,  as  opposed  to  an 
energy  absorbing  pad  or  upper  torso 
restraint  that  is  passive,  and  always 
available.  These  potential  advantages 
must  be  balanced  against  the  potential 
problems  in  order  to  develop  standards 
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that  will  provide  an  equivalent  level  of 
safetv-  to  that  intended  by  the 
regulations. 

The  FAA  has  considered  the 
in.<tallation  of  inflatable  lapbelts  to  have 
two  primarv  safety  concerns:  first,  that 
they  perform  properly  under  foreseeable 
operating  conditions,  and  second  that 
they  do  not  perform  in  a  manner  or  at 
such  times  as  would  constitute  a  hazard 
to  the  airplane  or  occupants.  This  tatter 
point  has  the  potential  to  be  the  more 
rigorous  of  the  requirements,  owing  to 
the  active  nature  of  the  system.  With 
this  philosophy  in  mind,  the  FAA  has 
considered  the  following  as  a  basis  for 
the  special  conditions. 

The  inflatable  lapbelt  will  rely  on 
electronic  sensors  for  signaling  and 
pyrotechnic  charges  for  activation  so 
that  it  is  available  when  needed.  These 
same  devices  could  be  susceptible  to 
inadvertent  activation,  causing 
deplovment  in  a  potentially  unsafe 
manner.  The  consequences  of  such 
deployment  must  be  considered  in 
establishing  the  reliability  of  the  system. 
BF  Goodrich  Aerospace  must 
<iubstantiate  that  the  effects  of  an 
inadvertent  deployment  m  flight  are 
either  not  a  hazard  to  the  airplane,  or 
that  such  deployment  is  an  extremely 
improbable  occurrence  (less  than  Ith" 
per  flight  hour).  The  effect  of  an 
inadvertent  deployment  on  a  passenger 
or  crewmember  that  might  be  positioned 
close  to  the  airbag  should  also  be 
considered.  The  person  could  be  either 
standing  or  sitting.  A  minimiun 
reliability  level  will  have  to  be 
established  for  this  case,  depending 
upon  the  consequences,  even  if  the 
effect  on  the  airplane  is  negligible. 
The  potential  for  an  inadvertent 
deployment  could  be  increased  as  a 
result  of  conditions  in  service.  The 
installation  must  take  into  account  wear 
and  tear  so  that  the  likelihood  of  an 
inadvertent  deployment  is  not  increased 
to  an  unacceptable  level.  In  this  context, 
an  appropriate  inspection  interval  and 
self-test  capability  are  considered 
necessary.  Other  outside  influences  are 
lightning  and  high  intensity 
electromagnetic  fields  (HIRF).  Since  the 
sensors  that  trigger  deployment  are 
electronic,  they  must  be  protected  from 
the  effects  of  these  threats.  Existing 
Special  Conditions  No.  25-ANM-78 
regarding  lightning  and  HIRF  are 
therefore  applicable.  For  the  purposes  of 
compliance  with  those  special 
conditions,  if  inadvertent  deployment 
could  cause  a  hazard  to  the  airplane,  the 
airbag  is  considered  a  critical  system;  if 
inadvertent  deployment  could  cause 
injuries  to  persons,  the  airbag  should  be 
considered  an  essential  system.  Finally, 
the  airbag  installation  should  be 


protected  from  the  effects  of  fire,  so  that 
an  additional  hazard  is  not  created  by, 
for  example,  a  rupture  of  the 
pyrotechnic  squib. 

In  order  to  be  an  effective  safety 
system,  the  airbag  must  function 
properly  and  must  not  introduce  any 
additional  hazards  to  occupants  as  a 
result  of  its  functioning.  There  are 
several  areas  where  the  airbag  differs 
from  traditional  occupant  protection 
systems,  and  requires  special  conditions 
to  ensure  adequate  performance. 

Because  the  airbag  is  essentially  a 
single  ttse  device,  there  is  the  potential 
that  it  could  deploy  under  crash 
conditions  that  are  not  sufficiently 
severe  as  to  require  head  injury 
protection  from  the  airbag.  Since  an 
actual  crash  is  frequently  composed  of 
a  series  of  impacts,  this  could  render  the 
airbag  useless  if  a  larger  impact  follows 
the  initial  impact.  This  situation  does 
not  exist  with  energy  absorbing  pads  or 
upper  torso  restraints,  which  tend  to 
provide  protection  according  to  the 
severity  of  the  impact.  Therefore,  the 
airbag  installation  should  be  such  that 
the  airbag  will  provide  protection  when 
it  is  required,  and  will  not  expend  its 
protection  when  it  is  not  needed.  There 
is  no  requirement  for  the  airbag  to 
provide  protection  for  multiple  impacts, 
where  more  than  one  impact  would 
require  protection. 

Since  each  occupant's  restraint 
system  provides  protection  for  that 
occupant  only,  the  installation  must 
address  seats  that  are  unoccupied.  It 
will  be  necessary  to  show  that  the 
required  protection  is  provided  for  each 
occupant  regardless  of  the  number  of 
occupied  seats,  and  considering  that 
unoccupied  seats  may  have  lapbelts  that 
are  active. 

Since  a  wide  range  of  occupants  could 
occupy  a  seat,  the  inflatable  lapbelt 
should  be  effective  for  a  wide  range  of 
occupants.  The  FAA  has  historically 
considered  the  range  from  the  5th 
percentile  female  to  the  9Sth  percentile 
male  as  the  range  of  occupants  that  must 
be  taken  into  account.  In  this  case,  the 
FAA  is  proposing  consideration  of  a 
larger  range  of  occupants,  due  to  the 
nature  of  the  lapbelt  installation  and  its 
close  proximity  to  the  occupant.  In  a 
similar  vein,  these  persons  could  have 
assumed  the  brace  position,  for  those 
accidents  where  an  impact  is 
anticipated.  Test  data  indicate  that 
occupants  in  the  brace  position  do  not 
require  supplemental  protection,  and  so 
it  would  not  be  necessary  to  show  that 
the  inflatable  lapbelt  will  enhance  the 
brace  position.  However,  the  inflatable 
lapbelt  must  not  introduce  a  hazard  in 
that  case  by  deploying  into  the  seated, 
braced  occupant 


Another  area  of  concern  is  the  use  of 
seats  so  equipped  by  children  whether 
lap-held,  in  approved  child  safety  seats, 
or  occupying  the  seat  directly.  The 
installation  needs  to  address  the  use  of 
the  inflatable  lapbelt  by  children,  either 
by  demonstrating  that  it  wiU  function 
properly,  or  by  adding  appropriate 
limitation  on  usage.  Another  concern  is 
if  the  seat  is  occupied  by  a  pregnant 
woman. 

Since  the  inflatable  lapbelt  will  be 
electrically  powered,  there  is  the 
possibility  that  the  'system  could  fail 
due  to  a  separation  m  the  fuselage. 
Since  this  system  is  intended  as  crash/ 
post-crash  protection  means,  failure  due 
to  fuselage  separation  is  not  acceptable. 
As  with  emergency  lighting,  the  system 
should  function  properly  if  such  a 
separation  occurs  at  any  point  in  the 
fuselage.  A  separation  that  occurs  at  the 
location  of  the  inflatable  lapbelt  would 
not  have  to  be  considered. 

Since  the  inflatable  lapbelt  is  likely  to 
have  a  large  volume  displacement,  the 
inflated  bag  could  potentially  impede 
egress  of  passengers.  Since  the  bag 
deflates  to  absorb  energ)-.  it  is  likely  that 
an  inflatable  lapbelt  would  be  deflated 
at  the  time  that  persons  would  be  trying 
to  leave  their  seats.  Nonetheless,  it  is 
considered  appropriate  to  specify  a  lime 
interval  after  which  the  inflatable 
lapbelt  may  not  impede  rapid  egress. 
Ten  seconds  has  been  chosen  as  a 
reasonable  time  since  this  corresponds 
to  the  maximiun  time  allowed  for  an 
exit  to  be  openable.  In  actuality,  it  is 
unlikely  that  an  exit  would  be  prepared 
this  quickly  in  an  accident  severe 
enough  to  warrant  deployment  of  the 
inflatable  lapbelt.  and  the  inflatable 
lapbelt  will  likely  deflate  much  quicker 
than  ten  seconds. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101.  BF  Goodrich  Aerospace  must 
show  that  the  Model  777  series 
airplanes,  as  changed,  continue  to  meet 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  TOOOOlSE  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regiUations 
incorporated  by  reference  in  Type 
Certificate  No.  TOOOOlSE  are  as  follows: 
Amendments  25-1  through  25-82  for 
the  Model  777-200  and  Amendments 
25-1  through  25-86  with  exceptions  for 
the  Model  777-300.  The  U.S.  type 
certification  basis  for  the  Model  777  is 
established  in  accordance  with  14  CFR 
21.29  and  21.17  and  the  type 
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certification  application  date.  The  U.S. 
type  certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No.  TOOOOlSE. 

if  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(;'  e..  14  CFR  part  25  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  Boeing  Model  777  series 
airplanes  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provision  of  14 
CFR  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  777  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34  and  the  noise  certification 
requirements  of  14  CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR 
^  1 1.49  after  public  notice,  as  required 
by  14  CFR  11.28  and  11.29tb),  and 
become  part  of  the  type  certification 
basis  in  accordance  with  14  CFR 
21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  777  series  airplanes  will 
incorporate  the  following  novel  or 
unusual  design  features:  BF  Goodrich  is 
proposing  to  install  an  inflatable  lapbelt 
on  certain  seals  of  Boeing  Model  777 
series  airplanes,  in  order  to  reduce  the 
potential  for  head  injury  in  the  event  of 
an  accident.  The  inflatable  lapbelt 
works  similar  to  an  automotive  airbag, 
except  that  the  airbag  is  integrated  with 
the  lap  belt  of  the  restraint  system. 

The  FAR  states  the  performance 
criteria  for  head  injury  protection  in 
objective  terms.  However,  none  of  these 
criteria  are  adequate  to  address  the 
specific  issues  raised  concerning  seats 
with  inflatable  lapbelts.  The  FAA  has 
therefore  determined  that,  in  addition  to 
the  requirements  of  14  CFR  part  25. 
special  conditions  are  needed  to  address 
requirements  particular  to  installation  of 
seats  with  inflatable  lapbelts. 

Accordingly,  in  addition  to  the 
passenger  injiuy  criteria  specified  in  14 
CFR  25.785.  these  special  conditions  are 
proposed  for  the  Boeing  Model  777 
series  airplanes  equipped  with 
inflatable  lapbelts.  Cfther  conditions 
may  be  developed,  as  needed,  based  on 
further  FAA  review  and  discussions 


with  the  manufacturer  and  civil  aviation 
authorities. 

Discussion 

From  the  standpoint  of  a  passenger 
safety  system,  the  airbag  is  unique  in 
that  it  is  both  an  active  and  entirely 
autonomous  device.  While  the 
automotive  industry  has  good 
experience  with  airt>ags.  the  conditions 
of  use  and  reliance  on  the  airbag  as  the 
sole  means  of  injury  protection  are  quite 
different.  In  automobile  installations, 
the  airbag  is  a  supplemental  system  and 
works  in  conjunction  with  an  upper 
torso  restraint,  in  addition,  the  crash 
event  is  more  definable  and  of  typically 
shorter  diu^tion.  which  can  simplify  the 
activation  logic.  The  airplane-operating 
envtroimient  is  also  quite  different  from 
automobiles  and  includes  the  potential 
for  greater  wear  and  tear,  and 
unanticipated  abuse  conditions  (due  to 
galley  loading,  passenger  baggage,  etc.): 
airplanes  also  operate  where  exposure 
to  high  intensity  electromagnetic  fields 
could  affect  the  artivation  system. 

The  following  proposed  special 
conditions  can  be  characterized  as 
addressing  either  the  safety  performance 
of  the  system,  or  the  system's  integrity 
against  inadvertent  activation.  Because  a 
crash  requiring  use  of  the  airbags  is  a 
relatively  rare  event,  and  because  the 
consequences  of  an  inadvertent 
activation  are  potentially  quite  severe, 
these  latter  requirements  are  probably 
the  more  rigorous  from  a  design 
standpoint. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
777  series  airplanes.  Should  BF 
Goodrich  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  Tv-pe 
Certificate  No.  TOOOOlSE  to  incorporate 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Boeing  Model  777  series  airplanes.  It  is 
not  a  rule  of  general  applicability,  and 
it  affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  14  CFK  Part  ZS 

.Mi  transportation.  Aircraft.  Aviation 
safety.  Safety.  Reporting  and 
recordkeeping  requirements. 

The  autnority  citation  for  these 
proposed  special  conditions  is  as 
follows: 


Authority:  49  L'  S.C  106(g),  40113.  44701, 
44702.  44704 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Boeing  Model  777  series  airplanes 
equipped  with  BF  Goodrich  inflatable 
lapbelts. 

1.  Seats  With  Inflatable  Lapbelts.  It 
must  be  shown  that  the  inflatable 
lapbelt  will  deploy  and  provide 
protection  under  crash  conditions 
where  it  is  neces.sary  to  prevent  serious 
head  injury.  The  means  of  protection 
must  take  into  consideration  a  range  of 
stature  from  a  two-year -old  child  to  a 
ninetA'-fifth  percentile  male.  The 
inflatable  lapbelt  must  provide  a 
consistent  approach  to  energy 
absorption  throughout  that  raiige.  In 
addition,  the  following  situations  must 
be  considered: 

a.  The  seat  occupant  is  holding  an 
infant. 

b.  The  seat  occupant  is  a  child  in  a 
child  restraint  device. 

c.  The  seat  occupant  is  a  child  not 
'  using  a  child  restraint  device. 

d.  The  seat  occupant  is  a  pregnant 
woman. 

2.  The  inflatable  lapbelt  must  provide 
adequate  protection  for  each  occupant 
regardless  of  the  number  of  occupants  of 
the  seat  assembly,  considering  that 
unoccupied  seats  may  have  active 
seatbelts. 

3.  The  design  must  prevent  the 
inflatable  lapbelt  from  being  either 
incorrectly  buckled  or  incorrectly 
installed  such  that  the  airbag  would  not 
properly  deploy  Alternatively,  it  must 
be  shown  that  such  deployment  is  not 
hazardous  to  the  occupant,  and  will 
provide  the  required  head  injury 
protection. 

4.  it  must  be  shown  that  the  inflatable 
lapbelt  system  is  not  susceptible  to 
inadvertent  deployment  as  a  result  of 
wear  and  tear,  or  inertia!  loads  resulting 
from  in-flight  or  ground  maneuvers 
(including  gusts  and  hard  landings), 
likely  to  be  experienced  in  service. 

5.  Deployment  of  the  inflatable  lapbelt 
must  not  introduce  injurv'  mechanisms 
to  the  seated  occupant,  or  result  in 
injuries  that  could  impede  rapid  egress. 
This  assessment  should  include  an 
occupant  who  is  in  the  brace  position 
when  it  deploys  and  an  occupant  whose 
belt  is  loosely  fastened. 

6.  It  must  be  shown  that  an 
inadvertent  deplov'ment.  that  could 
cause  injury  to  a  standing  or  sitting 
person,  is  improbable. 

7.  It  must  be  shown  that  inadvertent 
deplov'ment  of  the  inflatable  lapbelt. 
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during  the  most  critical  part  of  the 
flight,  will  either  not  cause  a  hazard  to 
the  airplane  or  is  extremely  improbable. 

8.  It  must  be  shown  that  the  inflatable 
lapbelt  will  not  impede  rapid  egress  of 
occupants  10  seconds  after  its 
deployment. 

9.  "fhe  system  must  be  protected  irom 
lightning  and  HIRF.  The  threats 
specified  in  Special  Condition  No.  25- 
ANM-78  are  incorporated  by  reference 
for  the  purpose  of  measuring  lightning 
and  HIRF  protection.  For  the  purposes 
of  complying  with  HIRF  requirements, 
the  inflatable  lapbelt  system  is 
considered  a  "critical  system"  if  its 
deployment  could  have  a  hazardous 
effect  on  the  airplane;  otherwise  it  is 
considered  an  "essential"  system. 

10.  The  inflatable  lapbelt  must 
function  properly  after  loss  of  normal 
aircraft  electrical  power,  and  after  a 
transverse  separation  of  the  fuselage  at 
the  most  critical  location.  A  separation 
at  the  location  of  the  lapbelt  does  not 
have  to  be  considered. 

11.  It  must  be  shown  that  the 
inflatable  lapbelt  will  not  release 
hazardous  quantities  of  gas  or 
particulate  matter  into  the  cabin. 

12.  The  inflatable  lapbelt  installation 
must  be  protected  from  the  effects  of  fire 
such  that  no  hazard  to  occupants  will 
result. 

13.  There  must  be  a  means  for  a 
crewmember  to  verify  the  integrity  of 
the  inflatable  lapbelt  activation  system 
prior  to  each  flight  or  it  must  be 
demonstrated  to  reliably  operate 
between  inspection  intervals. 

Issued  in  Renton,  Washington,  on 
December  1,  1999. 
Vi  L.  Uplki. 

Acting  Manoger.  Transport  Airplane 
Directorate.  Ain:raft  Certification  Sennce. 
ANM-tOO 
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DEPARTMEtfT  OF  TRANSPOHTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DocIlM  No.  99-NE-57-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  CFM 
International  CFM56-2,  -2A.  2B,  -3, 
-38,  and  -3C  Series  Turbofan  Engines 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

StJMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to  CFM 
IntemaUonal  CFM56-2,  -2A,  -2B,  -3, 
-3B.  and  -3C  series  turbofan  engines. 
This  proposal  would  require  a  one-time 
eddy  current  inspection  (ECl)  for  cracks 
in  the  boh  holes  of  high  pressiue 
turbine  (HPT)  front  rotating  air  seals. 
This  proposal  is  prompted  by  reports  of 
machining  anomalies  in  a  bolt  hole  that 
led  to  an  HPT  front  rotating  air  seal 
failure.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect 
cracks  in  the  bolt  holes  of  HPT  front 
rotating  air  seals,  which  can  lead  to  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
January  12.  2000. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA)." 
New  England  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  99-NE-57-AD.  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment9faa.gov '. 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
CFM  International.  Technical 
Publications  Department.  1  Neumann 
Way.  Cincinnati.  OH  45215;  telephone 
(513)  552-2800,  fax  (513)  552-2816. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
.     Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7152,  fax 
(781)  236-7199. 
SOPPLEWENTAHY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99NE-57-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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AvaUabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  Attention;  Rules 
Docket  No.  99-NE-57-AD.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  a  report  of  an 
uncontained  engine  failure  on  a  CFM 
International  Model  CFM56-3  turbofan 
engine.  An  investigation  revealed  a 
crack  in  a  boh  hole  of  the  high  pressure 
turbine  (HPT)  front  rotating  air  seal  due 
to  machining  anomalies.  The 
manufacturer  has  identified  other  HPT 
front  rotating  air  seals  by  serial  number 
(S/N)  that  may  have  the  same 
anomalies.  This  condition,  if  not 
corrected,  could  result  in  cracks  in  the 
bolt  holes  of  HPT  front  rotating  air  seals, 
which  can  lead  to  an  uncontained 
engine  failure  and  damage  to  the 
aircraft. 
Service  Information 

The  TfiA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
CFM  International  Service  Bulletins 
(SBs):  CFM56-2  SB  72-869,  dated 
November  12. 1999;  CFM56-2A  SB  72- 
470.  dated  November  12. 1999.  CFM56- 
2B  SB  72-611.  dated  November  12. 
1999.  and  CFM56-3/3B/3C  SB  72-922. 
dated  November  12. 1999.  These  SBs 
describe  the  procedures  for  eddy  current 
inspections  (ECIl  for  cracks  in  the  bolt 
holes  of  HPT  front  rotating  air  seals 
caused  by  machining  anomalies. 
Additionally,  these  SBs  idenUly  by  S/N 
the  HPT  front  rotating  air  seals  that  may 
have  the  same  anomalies. 


Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  ECI  for  cracks  in  the 
bolt  holes  of  HPT  front  rotating  air  seals. 
The  compliance  intervals  are  based 
upon  risk  analysis.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  SBs  described    . 
previously. 

Economic  Analysis 

There  are  approximately  121  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  13  engines 
installed  on  aircraft  of  US  registry 
would  be  affected  by  this  proposed  AD, 
thai  it  would  take  approximately  300 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  US 
operators  is  estimated  to  be  5234.000. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  No.  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  discussed  above.  I 
certif>'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator^'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

i\ir  transportation,  Aircraft,  Aviation 
safety',  Safet>'. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Admioistratioo  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U  S.C.  106(g),  40113.  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CFM  International:  Docket  No.  99-NE-$7- 

AD. 

Applicability:  CFM  Inlemational  (CFMl) 
CFMSB-2,  -2A.  -2B,  -3,  -3B,  and  -3C  series 
turbofan  engines,  installed  on  but  not  itmiled 
to  McDonnell  Douglas  DC-ti  series,  Boeing 
737  series,  as  well  as  Boeing  E-3.  E-6.  and 
KC-13.*j  (Military)  .series  airplanes. 

Note  1:  Tills  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  tieen  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
i^quirements  oi  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
thi*  .\D  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  heen  eliminated,  the 
request  should  include  s{>eciric  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracks  in  the  bull  boles  of  high 
pressure  turbine  (HPT)  front  rotating  air 
seats,  which  can  lead  to  an  uncontained 
engine  failixre  and  damage  to  the  aircraft, 
accomplish  the  following: 

One-Time  Eddy  Current  Inspections  (ECl) 
Based  t'pon  Engine  Model  and  Thrust 
Ratings 

(a)  Perform  a  one-time  ECl  for  cracks  in  the 
boll  holes  of  HPT  front  rotating  air  seals,  pari 
number  1282M72P03.  and.  if  necessary. 
replace  with  serviceable  parts,  as  follows: 

CFMS6-3  Series 

(1)  ForCFM56-3-Bl  engine  najneplale 
models  with  HPT  front  rotating  air  seals 
listed  bv  serial  numtier  (S/N)  in  paragraph 
l.A(l).  Effeclivitv.  of  CFMl  CFM56-3/3B/3C 
Service  Bulletin  (SB)  72-922,  dated 
November  12, 1999,  inspect  in  accordance 
with  the  procedures  described  in  Paragraph 
2,  .^ct:omplishment  Instructions,  of  that  SB. 
and  in  accordance  with  the  intervals  listed  in 
paragraph  (a)l4)(i)  or  la)(4)(il|  of  this  AD,  as 
applicable. 

(2)  For  CFM56-3B-2  models  with 
maximum  thrust  limited  to  20,IDO  or  18,500 
pounds  by  the  FMC  and  aircraft  flight 
manual  AFM,  with  HPT  front  rotating  air 
seals  listed  bv  S/N  in  paragraph  t.A(l), 
Effectivity,  of  CFMl  CFM5B-3/3B/3C  SB  72- 
922,  dated  November  12,  1999,  inspect  in 


accordance  with  the  procedures  described  in 
Paragraph  2.  Accomplishment  Instructions, 
of  that  SB.  and  in  accordance  with  the 
intervals  listed  in  paragraph  [a)(4)(i)  or 
(a)(4)(ii)  of  this  AD.  as  applicable. 

(3)  For  CFM56-3C-1  models  with 
maximum  thrust  limited  to  20,100  or  18.S0O 
pounds  by  the  FMC  and  AFM. .  with  HPT 
front  rotating  air  seals  listed  by  S/N  in 
paragraph  l.Ad),  Effectivity.  of  CFMl 
CFM56-3/3B/3C  SB  72-922.  daled  November 
12. 1999.  inspect  in  accordance  with  the 
procedures  described  in  Paragraph  2, 
Accomplishment  Instructions,  of  that  SB,  and 
in  accordance  with  the  intervals  listed  in 
paragraph  (a)(4)(i)  or(a)(4)(ii).  as  applicable. 

C^ompliance  Times  for  laKl  I.  laKZ),  and 
(aK3l 

(4)  Use  the  following  compliance  times  for 
the  engine  mtideis  listed  in  paragraphs  (a)(ll. 
|a)(2).  and  (a)(3)  of  this  ,^0: 

(i)  For  HPT  front  rotating  air  seals  with  less 
than  10.000  cycles  since  new  (CSN)  on  the 
effective  date  of  this  AD.  inspect  at  the  ne.xl 
engine  shop  visit  after  accumulating  4,000 
CSN.  not  to  exceed  13.000  CSN 

lii)  For  HPT  front  rotating  air  seals  with 
10.000  C;SN  or  more  on  the  effective  date  of 
this  AD.  inspect  at  the  next  engine  shop  visit 
prior  icraccumulating  3.(X)Q  cydes-in-service 
ICIS)  after  the  effective  date  of  this  AD.  at 
prior  to  accumulating  20.000  CSN.  whichever 
occurs  first. 

(5)  For  CFM56-3B-2  engine  nameplate 
models,  with  HPT  front  rotating  air  seals 
listed  bv  S/N  in  paragraph  l.Ml).  Effeclivitv. 
of  CFMl  CFM56-3/3B/3C  SB  72-«22.  dated 
November  12.  1999.  inspect  in  accordance 
with  the  procedures  described  in  Paragraph 
2.  .\ccomplishment  Instructions,  of  that  SB. 
and  in  accordance  with  the  intervals  listed  in 
paragraphs  (a)l7)|i|.  or  la)(7)(ii)  of  this  AD.  as 
applicable. 

16)  For  CFM5&-3C-1  models  with 
maximum  thrust  limited  to  22.100  pounds  by 
the  FMC  and  AFM.  with  HPT  front  rotaUng 
air  seals  listed  bv  3/N  in  paragraph  l.Ad), 
Effectivity.  of  CFMl  CFM56-3/3B/3C  SB  72- 
922.  dated  November  12,  1999.  inspect  in 
accordance  with  the  procedures  described  in 
Paragraph  2.  Accomplishment  Instructiotls, 
of  that  SB.  and  in  accordance  with  the 
intervals  listed  in  paragraphs  (a)(7)ti).  or 
la)(711ii)  of  this  AD.  a«  applicable. 

Compliance  Times  for  |sMS)  and  (aKe) 

(7)  Use  the  following  compliance  times  for 
the  engine  models  listed  in  paragraphs  (a){5l 
and  (a)(6)  of  this  AD: 

(i)  For  HPT  front  rotating  air  seals  with  less 
than  9.800  CSN  on  the  effective  date  of  this 
AD,  inspect  at  the  next  engine  shop  visit  after 
accumulating  4.01M)  CSN.  not  to  exceed 
12,800  CSN. 

(ii)  For  HPT  front  rotating  air  seals  with 
9.800  CSN  or  more  on  the  effective  dale  of 
this  AD.  inspe<:t  at  the  next  engine  shop  visit 
prior  lo  accumulating  3.000  CIS  after  the 
effective  dale  of  this  .\D.  or  prior  lo 
acciuniilating  15,800  CSN.  whichever  occurs 
first. 

(8)  For  CFM56-3C-1  engine  nameplate 
models,  with  HPT  front  rotating  air  seals 
listed  bv  S/N  in  paragraph  I.A(1I,  EOectlvitv. 
of  CFMi  CFM56-3/3B/3C  SB  72-922.  dated 
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November  12. 1999.  iaspecl  in  accordance 
with  the  procedures  described  in  Paragraph 
2.  Accomplishmenl  Instructions,  of  that  SB, 
as  follows: 

(i)  For  HPT  front  rotating  air  seals  with  less 
than  9.100  CSN  on  the  effective  date  of  this 
AO.  inspect  at  the  next  engine  shop  visit  after 
accumulating  4.000  CSN.  not  to  exceed 
12.100  CSN. 

(ii)  For  HPT  front  rotating  air  seals  with 
9.100  CSN  or  more  on  the  effective  date  of 
this  AD.  inspect  at  the  next  engine  shop  visit 
prior  to  accumulating  3.000  CIS  after  the 
effective  date  of  this  AD.  or  prior  to 
accumulating  15.100  CSN,  whichever  occun 
firet. 

UninsMlled  Parts 

(9)  Prior  to  installation  in  CFM56-3/3B/3C 
series  engines,  inspect  uninstalled  parts 
listed  by  S/N  in  paragraph  LAID.  Effectivily. 
of  CFMi  (3=M56-3/3B/3C  SB  72-922.  dated 
November  12. 1999.  in  accordance  with 
Paragraph  2.  Accomplishment  Instructions, 
of  that  SB. 

CFMse-Z  Seriee 

(10)  For  CFM56-2  engine  nameplate 
models,  with  HPT  front  rotating  air  seals 
listed  by  S/N  in  paragraph  l.AU).  Effectivity. 
of  CFMI  CFM56-2  SB  72-869,  dated 
November  12, 1999.  inspect  in  accordance 
with  the  procedures  described  in  Paragraph 
2.  Accomplishment  Instructions,  of  that  SB. 
as  follows: 

(i)  For  HPT  front  rotating  air  seals  with  less 
than  9.100  CSN  on  the  effective  date  of  this 
AO,  inspect  at  the  next  engine  shop  visit  after 
BccumuUting  4,000  CSN,  not  to  exceed 
10,100  CSN. 

(ii)  For  HPT  front  rotating  air  seals  with 
9.100  CSN  or  more  on  the  effective  date  of 
this  AD.  inspect  at  the  next  engine  shop  visit 
prior  to  accumulating  1,000  CIS  after  the 
effective  date  of  this  AD.  or  prior  to 
accumulating  13.100  CSN.  whichever  occurs 
first 

UoiiutmUad  Parts 

(11)  Prior  to  installation  in  CFM56-2  series 
engines,  inspect  uninstalled  parts  listed 
by  S/N  in  paragraph  l.A(l).  Effectivity.  of 
CFVn  CFM56-2  SB  72-889.  dated  November 
12. 1999.  in  accordance  with  Paragraph  2. 
.\ccompli3hment  Instructions,  of  that  SB. 

CFMSS-ZA  Series 

(12)  For  CFM56-2A  engine  nameplate 
models,  with  HPT  front  rotating  air  seals 
listed  by  S/N  in  paragraph  l.A(l).  Effectivity. 
of  CFM56-2A  SB  72-470.  deled  November 
12. 1999.  inspect  in  accordance  with  the 
prtjcedures  described  in  Paragraph  2. 
Accomplishment  Instructiotis,  of  that  SB. 
after  accumulating  3,000  CSN  but  before 
accumulating  6.000  CSN. 

Uninstalled  Parts 

(13)  Prior  to  installation  in  CFM56-2A 
series  engines,  inspect  uninstalled  paris 
listed  by  S/N  in  paragraph  l.A(l),  Effectivity, 
of  CFMI  CFM.'i6-2  A  SB  72-470.  dated 
November  12. 1999.  in  accordance  with  the 
prtx:eduxes  described  in  Paragraph  2. 
Accomplishment  Instructions,  of  that  SB. 


CFM5a-2B  Series 

(14)  For  CFMS6-2B  engine  nameplate 
models,  with  HPT  front  rotating  air  seals 
listed  by  S/N  in  paragraph  l.A(l),  Effectivity. 
of  CFM56-2B  SB  72-611.  dated  November 
12.  1999.  inspect  in  accordance  with  the 
procedures  described  in  Paragraph  2. 
Accomplishment  Instructions,  of  that  SB. 
after  accumulating  3.000  CSN  but  before 
accumulating  6.000  CSN. 

Uninstalled  Paris 

(15)  Prior  to  installation  in  CFM!iB-2B 
series  engines,  inspect  uninstalled  parts 
listed  by  S/N  in  paragraph  l.A(l).  Effectivity. 
of  CFMI  CFM56-2B  SB  72-611.  dated 
November  12. 1999.  in  accordance  with  the 
procedures  described  in  Paragraph  2. 
Accomplishment  Instructions,  of  that  SB. 

Replace  Cracked  Parts 

(IB)  Prior  to  further  flight,  replace  cracked 
HPT  front  rotating  air  seals  with  serviceable 
paris. 

Definition 

(b)  For  the  purpose  of  this  AD.  an  engine 
shop  visit  is  defined  as  the  next  time,  after 
the  effective  date  of  this  AD.  an  engine  is  in 
the  shop  for  the  purpose  of  maintenance  or 
inspection. 

Alteraabve  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  Ihn^ugh  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conunents  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  he  obtained  from  the  ECO. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  7, 1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directomte.  Aircraft  Certification  Service. 
IFR  Doc.  99-32194  Filed  12-10-99:  8:45  am) 
8H.UN0  cooc  wi»-ii-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AAL-20] 

Proposed  Revision  of  Class  E 
Airspace:  KIpnuk,  AK 

AGENCY:  Federal  Aviatioa 
Administration  (FAA),  DOT. 


action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  revise 
Class  E  airspace  at  Kipnuk,  AK.  The 
establishment  of  a  Global  Positioning 
System  (GPS)  instrument  approach 
procedures  to  runway  (RWY)  15  at 
Kipnuk  Airport  has  made  this  action 
necessary.  Adoption  of  this  proposal 
wotild  result  in  adequate  controlled 
airspace  for  aircraft  flying  IFR 
procedures  at  Kipnuk,  AK. 
DATES:  Comments  must  be  received  on 
or  before  January  27,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch.  AAL-530.  Docket 
No.  99-AAL-20,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.2B.41/at. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand.  Operations  Branch.  Federal 
Aviation  Administration.  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587:  telephone  number  (907)  271- 
5898;  fax:  (907)  271-2850;  email: 
Bob  Durand9faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at  http:/ 
/162.58.28.41/at. 
SUPPl£M£MTARY  INFORMATION; 

Comments  Invited 

Interested  parties  ate  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No,  99- 
AAL-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
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commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
e.Yamination  in  the  Operations  Branch. 
Air  Traffic  Division,  Federal  Aviation 
Administration,  222  West  7th  Avenue. 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  (Josing  date  for  comments.  A 
report  «irnimari7inp  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NFRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 

www.access.gpo.gov/su d(x:s/aces/ 

acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage.  AK  99513- 
7587.  Commtinications  must  identify 
the  docket  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  Class  E  airspace  at 
Kipnuk,  AK,  due  to  the  establishment  of 
a  GPS  instnmient  approach  to  RWY  15. 
The  intended  effect  of  this  proposal  is 
to  provide  additional  controlled 
airspace  for  IFR  operations  at  Kipnuk, 
AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400. 9G,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1, 1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 


airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  imdor  Executive 
Order  12866:  (2)  Is  not  a  "significant 
rule"'under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  Does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certiiied  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71—  DESIGNATION  OF  CLASS 
A,  CLASS  B,  CLASS  C,  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  EG.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

{71.1    [Anwnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G, 
Airspace  Designations  and  Beporling 
Points,  dated  September  1,  1999,  and 
effective  September  16,  1999.  is 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upH-ard  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AALAKE3    Kipnuk.  AK  IReviMdl 

Kipnuk  Airport,  AK 
(Ut.59°55'59"  N..  long,  164'01'50"  W.) 

Kipnuk  VOR/DME 
(Ul.59°56'34"  N..  long.  164"'02'04"  W.) 
That  airspace  extending  upward  from  700 

feel  above  the  surface  within  6.2-mile  radius 

of  the  Kipnuk  Airport  and  within  3  miles 


each  side  of  the  Kipnuk  VOR/DME  168" 
radial  extending  from  the  e.2-miie  radius  of 
the  airport  to  9.5  miles  south  of  the  airport 
and  within  4  miles  east  and  8  miles  west  of 
Iho  Kipnuk  VOR/DME  34H=  radial  extending 
from  the  Kipnuk  VOR/DME  to  16  miles  north 
of  the  VOR/DME:  and  that  airspace  extending 
upward  from  1 .200  feel  above  the  surface 
within  a  51-mile  radius  of  the  VOR/DME.; 
excluding  that  airspace  within  the  Norton 
Soimd  Low  Off.shorH  Airspace  Area  and  the 
Bethel  Class  E  airspace  area. 
*         «         •         *         • 

Issued  in  Anchorage,  AK,  on  December  2, 

1999. 

Trent  S.  Ciunmings. 

Assistant  Manager.  Air  Traffic  Division. 
Alaskan  Region. 

IFR  Doc  99-32107  Filed  12-10-99;  8:45  ami 
aaxm  cooe  «ie-is-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  99-AAL-Z21 

Proposed  Establishment  of  Class  E 
Airspace;  Holy  Cross,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Holy  Cross. 
AK.  The  establishment  of  Global 
Positioning  System  (GPS)  instrument 
approach  procediu^s  at  Holy  Cross 
.\irport  have  made  this  action 
necessary.  The  Holy  Cross  Airport  status 
will  change  from  Visual  Flight  Rules 
(VFR)  to  Instrument  Flight  Rules  (IFR). 
Adoption  of  this  proposal  would  restUt 
in  adequate  controlled  airspace  for 
aircraft  flying  IFR  procedures  at  Holy 
Cross,  AK. 

DATES:  Comments  must  be  received  on 
or  before  January  27.  2000. 
ADDRESSES:  Send  comments  on  the 
propo.sal  in  triplicate  to;  Manager. 
Operations  Branch.  AALr-530,  Docket 
No.  99-AAL-22.  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14,  Anchorage,  AK  99513-7587 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Cotmsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/Bt  or  at 
address  http;//162.58.2841/at. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand.  Operations  Branch.  Federal 
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Aviation  Administration,  222  West  7th 
Avenue.  Box  14.  Anchorage.  AK  99513- 
7587;  telephone  number  (907)  271- 
5898;  fax:  (907)  271-2850;  email: 
BobJhirandOfaa.gov.  Internet  address: 
http://www.alaslca.ba.gov/at  or  at 
address  http://162.5B.28.41/at. 

SUPPt^MENTARY  INFORMATION; 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciHcally  invited  on  the  overall 
regulator>'.  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
.stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AAL-22."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division.  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14,  Anchorage.  AK.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM'i) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661), 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 


www.access.gpo.gov/su docs/ aces/ 

ace8l40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7567.  Communications  must  identify 
the  docket  number  of  this  NPRM, 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  indi\idual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 


The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  establishing  Class  E  airspace 
at  Holy  Cross,  AK.  due  to  the 
establishment  of  GPS  instrument 
approach  procedures  to  Runway  1  and 
Runway  19  .  The  intended  effect  of  this 
proposal  is  to  provide  controlled 
airspace  for  IFR  operations  at  Holy 
Cross.  AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400. 9G.  Airspace  Designations 
and  Reporting  Points,  dated  September 
1.  1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "signiBcant 
regulatory  action"  under  Executive 
Order  12866;  (2)  Is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediues  (44  FR  11034;  February 
26, 1979);  and  (3)  Does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71—  DESIGNATION  OF  CLASS 
A.  CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  I08S4.  24  FR  9565,  3  CFR.  19S9- 
19B3  Comp..  p.  389. 

171.1    lAnwndwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
AdminisU^tion  Order  7400.9G. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1. 1999,  and 
effective  September  16. 1999,  is 
amended  as  follows: 
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Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AALAKES    Holy  CrOH,  AK  INewl 

Holy  Cross  Airport 

(Lai.  62°  11'  18"  N..  long.  159°  46'  30"  W.) 
That  airspace  extending  upward  fzom  700 
feet  above  Uie  surface  widiin  6.3-mile  radius 
of  the  Holy  Cross  Airport  and  thai  airspace 
extending  upward  from  1 .200  feet  above  the 
surface  within  a  24-mile  radius  of  the  Holy 
Cross  Airport;  excluding  thai  airspace  within 
the  Anvik  Class  E  air^ipace  area. 
*         •         *         •         * 

Issued  in  Anchorage,  AK,  on  December  2, 
1999. 

Trent  S.  Cununings, 
Assistant  Manager,  Air  Traffic  Division, 
Alaskan  Region. 

IFR  Doc.  99-32106  Filed  12-10-99;  8:45  ami 
eniwo  oooc  «io-i9-u 


DEPARTMENT  OF  THE  "mEASURY 

31  CFR  Part  28 

Federal  Benefit  Payments  Under 
Certain  District  of  Columbia 
Retirement  Plans 

AGENCY:  Department  of  the  Treasury, 
Departmental  Offices. 
ACTKM:  Proposed  rule. 

SUMMARY:  The  Department  of  the 
Treasury,  Departmental  Offices,  is 
issuing  proposed  regulations  to 
implement  the  provisions  of  the 
Balanced  Budget  Act  of  1997,  as 
amended  (Act).  The  Act  assigns  the 


Secretary  of  the  Treasury  responsibility 
for  payment  of  benefits  under  the 
District  of  Columbia  (District)  retirement 
plans  for  police  and  firefighters,  and 
teachers  for  benefits  based  on  credit  for 
service  accrued  as  of  June  30. 1997,  and 
under  the  District  retirement  plan  for 
judges.  The  proposed  regulations  would 
establish  the  general  rules  for  the 
Department  of  the  Treasury's 
administration  of  its  program 
responsibilities  and  the  methodology  for 
determining  the  amount  of  Federal 
Benefit  Payments. 

DATES:  Comments  must  be  received  on 
or  before  February  11.  2000. 
ADDRESSES:  Send  comments  to  Ronald 
A.  Glaser.  Director,  Office  of  Personnel 
Pohcy.  Department  of  the  Treasury. 
Annex  Building,  Room  4161, 
Pennsylvania  Avenue  and  Madison 
Place,  NW,  Washington,  DC  20220. 
Comments  may  also  be  submitted  by 
electronic  mail  to 
dcpensions@do.trea5.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 

Harold  L.  Siegelman.  (202)  622-1540, 
Department  of  the  Treasury,  Annex 
Building,  Room  4005,  Peimsylvania 
Avenue  and  Madison  Place,  NW, 
Washington.  DC  20220. 
SUPPLEMENTARY  MFOflMATIOtt:  Title  XI  of 
the  Balanced  Budget  Act  of  1997.  Pub. 
L.  105-33,  111  Stat.  251,  712-731,  756- 
759,  enacted  August  5,  1997,  as 
amended  by  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  1999, 
Pub.  L.  105-277.  112  Stat.  2681,  2681- 
530  through  538,  2681-552,  transferred 
certain  unfunded  pension  liabilities 
fix)m  the  District  of  Columbia 
government  to  the  Federal  Government. 
The  Act  requires  the  Federal 
Government  to  assume  responsibility  for 
payment  of  certain  benefits  that  accrued 
on  or  before  Jime  30, 1997,  under  the 
retirement  plans  for  District  of  Coliunbia 
teachers  (Teachers  Plan),  police  and 
firefighters  (Police  and  Firefighters 
Plan),  and  for  past  and  future  benefits 
under  the  retirement  plan  for  judges 
(Judges  Plan).  The  Act  also  required  the 
District  of  Columbia  government  to 
establish  replacement  retirement  plans 
that  will  provide  retirement  benefits  for 
service  after  June  30,  1997,  for  current 
and  future  teachers,  police,  and 
firefighters. 

1.  Federal  Government's 
Responsibilities 

The  Department  of  the  Treasury  has 
determined  that  its  function,  with 
respect  to  the  payment  of  benefits  under 
District  retirement  plans,  is  to  calculate 
and  ftmd  the  gross  amoimt  of  Federal 
Benefit  Payments.  The  Department  will 


not  allocate  amounts  attributable  to 
withholdings  and  disbursements  from 
individual  gross  benefit  amounts  for 
Federal  and  other  taxes,  health  and  life 
insurance  premiums  and  other  purposes 
between  the  Federal  Benefit  Payment 
and  amoimts  payable  under  a  District 
replacement  plan.  The  Department  will 
provide  oversight  of  continuing 
deductions  to  assure  proper 
withholdings  and  disbursements.  It  will 
not  compute  a  gross-to-net  spread  for 
each  Federal  Benefit  Payment.  To  do 
otherwise  would  produce  an  accounting 
anomaly  that  is  inefficient  and 
expensive. 

Approximately  13.000  people  were  on 
the  aimuity  rolls  of  the  Police  and 
Firefighters  Plan  and  the  Teachers  Plan 
at  the  time  the  Department  of  the 
Treasiuy  assumed  liability  for  payments 
under  these  plans  (June  30,  1997).  In 
each  of  these  cases,  the  total  annuity 
payable  is  a  Federal  Benefit  Payment 
Subsequent  retirements  (i.e.,  during  the 
interim  administration  period  under 
section  11041  of  the  Balanced  Budget 
Act  of  1997.  as  amended)  have  to  date 
produced  about  1 300  additional  cases 
for  which  nearly  all  of  each  total  benefit 
will  be  a  Federal  Benefit  Payment. 

The  Department  of  the  Treasury  does 
not  plan  to  review  the  accurat^y  of  the 
annuity  computation  made  initially  by 
the  District  of  Columbia  in  each  of  the 
initial  13,0(X)  cases  for  which  the  entire 
benefit  is  a  Federal  Benefit  Payment.  If 
the  Department  examines  any  of  the 
cases  because  of  a  future  event,  such  as 
an  administrative  or  other  review,  and 
in  that  examinadon  discovers  an  error, 
it  will  take  appropriate  steps  to  correct 
the  error.  Procedures  for  such  correction 
will  be  established  in  a  later  issuance, 
as  will  procedures  for  collection  and 
waiver  of  overpayments.  In  each  of  the 
cases  in  which  the  employee  retired 
after  June  30.  1997.  the  Department  has 
determined  that  it  must  determine  the 
amount  of  Federal  Benefit  Payments. 

2.  Proposed  Regulations 

The  Department  of  the  Treasury  is 
issuing  proposed  regulations  necessary 
for  the  administration  of  Federal  Benefit 
Payments  under  the  Balanced  Budget  of 
1997,  as  amended.  The  Department 
plans  future  issuances  relating  to 
specific  aspects  of  the  program,  such  as 
financial  management  issues.  Subpart  A 
contains  provisions  that  are  applicable 
throughout  the  regulations. 

Section  28.102  provides  information 
on  related  regulations  affecting 
recipients'  Federal  Benefit  Payments. 
This  is  a  reference  tool  for  readers 
Paragraph  (a)  lists  the  subparts  that 
make  up  this  part  to  help  readers 
narrow  their  search  for  specific 


information.  Paragraphs  (b)  through  (e) 
provide  cross  references  to  the 
regulations  applicable  to  related 
programs  not  administered  by  the 
Department  of  the  Treasury. 

Section  28.103  defines  terms  for  use 
throughout  the  part.  This  establishes 
uniform  definitions  for  frequently  used 
terms  that  will  appear  in  multiple 
subparts. 

Section  28.104  establishes  a  imiform 
payment  schedule  for  Federal  Benefit 
Payments.  Federal  Benefit  Payments  are 
payable  on  the  first  business  day  of  the 
month  after  they  accrue.  This  rule  is 
statutory  for  the  Police  and  Firefighters 
Plan  under  section  4-629(a)  of  the  D.C. 
Code  (1997).  It  is  consistent  with 
current  practice  of  the  Teachers  Plan 
and  the  Judges  Plan.  It  also  conforms  to 
the  statutor>'  rule  established  for  other 
Federal  retirement  plans,  such  as  the 
Civil  Service  Retirement  System  under 
section  8345(a)  of  title  5,  United  States 
Code,  and  the  Federal  Employees 
Retirement  System  under  section  8463 
of  title  5.  United  States  Code. 

Section  28.105  establishes  general 
rules  for  computing  periods  of  time 
throughout  the  part.  Paragraph  (a) 
establishes  the  rule  applicable  to  filing 
documents.  We  have  adopted  the 
regulatory  language  for  filings  under  the 
Civil  Service  Retirement  System  under 
section  831.107  of  Title  5.  Code  of 
Federal  Regulations,  and  the  Federal 
Employees  Retirement  System  under 
section  841.109  of  Title  5.  Code  of 
Federal  Regulations. 

Paragraph  (b)  establishes  the 
methodology  for  computing  benefit 
accruals.  The  methodology  is  adopted 
ft-om  section  831.701(f)  of  Title  5,  Code 
of  Federal  Regulations,  applicable  to  the 
Civil  Service  Retirement  System,  and  is 
consistent  with  the  past  practices  of  the 
Plans. 

Paragraph  (c)  establishes  the 
methodology  for  counting  the  amount  of 
service  credit  attributable  to  imused  sick 
leave  creditable  in  retirement 
computations  under  the  Police  and 
Firefighters  Plan  and  the  Teachers  Plan. 
Since  firefighters  work  a  42-hour 
workweek,  their  sick  leave  usage  is 
based  on  a  non-8-hour  schedule.  See 
examples  2  and  3B  in  appendix  A  to 
subpart  C  of  the  proposed  regulations. 
Judges  are  not  under  a  formal  leave 
system  and  do  not  receive  sick  leave 
credit.  Current  practice  under  each  plan 
is  continued. 

Paragraph  (d)  states  the  statutory  rules 
for  the  amount  of  leave  without  pay  that 
is  creditable  toward  retirement.  Up  to  6 
months  credit  is  permitted  in  a  year  in 
each  plan,  but  the  plans  differ  in  the 
measurement  of  a  year.  The  Police  and 
Firefighters  Plan  uses  calendar  yean. 
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but  the  Teachers  Plan  uses  fiscal  years. 
Paragraph  (d)(2)(ii)  addresses  a  one-time 
problem  created  when  the  starting  dale 
of  the  fiscal  years  was  changed  in  1976 
from  July  1  to  October  1. 

Section  28.106  authorizes  payment  of 
Federal  Benefit  Payments  to 
representative  payees  to  the  same  extent 
that  the  District  government  had  been 
authorized  to  make  similar  payments 
under  each  plan.  For  example,  section 
4-629(b)  of  the  D.C.  Code  (1997) 
authorizes  such  payments  for  benefits 
under  the  Police  and  Firefighters  Plan 
for  benefit  "due  a  minor,  or  an 
individual  mentally  incompetent  or 
other  legal  disability."  The  regulation  is 
intended  to  clarify  that  the 
representative  payee  rules  and 
procedures  under  each  plan  are  not 
changed  as  a  result  of  the  benefit 
changing  from  a  District  payment  to  a 
Federal  Benefit  Payment. 

At  this  time,  the  Department  of  the 
Treasury  is  proposing  to  issue  subpart  B 
solely  to  designate  the  District 
governments  agent  for  receipt  of  legal 
process  (court  and  administrative 
documents  that  may  affect  payments)  as 
the  Departments  agent  for  receipt  of 
legal  process  affecting  Federal  Benefit 
Payments  in  three  specific  situations. 
For  service  of  garnishment  orders  for 
alimony  or  child  support  under  part  581 
of  Title  5.  Code  of  Federal  Regulations, 
legal  process  affecting  Federal  Benefit 
Payments  under  these  regulations 
should  be  served  on  the  agent  listed  in 
appendix  A  to  part  581  for  the  District 
of  Columbia,  not  the  agent  for  the 
Department  of  the  Treasury. 
Departmental  Offices.  For  service  of 
domestic  relations  orders  or  similar 
court  orders  that  award  a  portion  of 
Federal  Benefit  Payments  under  these 
regulations  (including  survivor  aimuity 
awards),  service  shotiid  be  made  upon 
the  District  government's  agent  for  the 
appropriate  plan.  Documents  served 
must  include  any  documentation 
required  by  the  plan.  Similarly,  to 
request  a  representative  payee  for 
Federal  Benefit  Payments  of  payees  who 
are  incompetent  or  under  a  legal 
disability,  application  or  legal  process 
should  be  served  upon  the  District 
government's  agent  for  the  Judges  Plan, 
the  Police  and  Firefighters  Plan,  or  the 
Teachers  Plan,  as  appropriate.  In  all 
other  situations,  that  is,  litigation  arising 
under  Tide  XI,  subtitle  A,  chapter  8  of 
the  Balanced  Budget  Act,  as  amended, 
service  of  process  affecting  Federal 
Benefit  Payments  must  be  made  upon 
the  United  States  and  the  Department  of 
the  Treasury  in  the  usual  manner  for 
Utigation  originating  in  the  United 
Stales  District  Cotut  for  the  District  of 
Columbia. 


The  Department  of  the  Treasury  is 
proposing  to  issue  subpart  C  to  address 
the  issues  arising  under  section  11012(a) 
and  (b)  of  the  Balanced  Budget  Act  of 
1997.  as  amended,  under  which  each 
Federal  Benefit  Payment  will  be  "in 
such  amount  and  under  such  terms  and 
conditions  as  may  apply  under  llhe 
retirement  program  applicable  to  the 
employee  on  June  29. 1997),"  but 
without  credit  for  service  performed 
after  June  30. 1997.  The  statute  creates 
a  situation  in  which  some  retirees  under 
the  Police  and  Firefighters  Retirement 
Plan  and  the  Teachers  Retirement  Plan 
will  receive  Federal  Benefit  Payments  as 
a  portion  of  their  total  retirement  benefit 
as  well  as  additional  payments  from  the 
District  of  Columbia  for  their  service 
after  June  30, 1997.  Benefits  partially 
paid  by  the  Department  of  the  Treasury 
and  partially  paid  by  the  District  of 
Columbia  are  designated  as  "split 
benefits. "  Subpart  C  describes  how  the 
Department  of  the  Treasury  determines 
Federal  Benefit  Payments,  that  is,  the 
proportionate  share  of  liability  that  the 
law  requires  the  Federal  Government  to 
assume  in  order  to  defray  costs  for  an 
individual  benefit. 

Subpart  C  also  covers  the  Federal 
payment  for  disability  benefits  and  for 
certain  death  benefits  as  provided  under 
section  11012(c)  and  (d)  of  the  Act  and 
certain  other  special  service  credit 
situations  not  addressed  in  the  Act. 
These  special  situations  include; 
Federal  Benefit  Payments  for  early 
voluntar>'  retirement;  credit  for  sick 
leave;  military  service;  service  for  which 
a  deposit  or  redeposit  must  be  paid  in 
order  for  the  service  to  be  creditable 
under  the  provisions  of  the  retirement 
plan;  the  method  for  applying  cost-of- 
living  adjustments  to  Federal  Benefit 
Payments;  and  the  method  for  applying 
reductions  for  survivor  benefits  to 
Federal  Benefit  Payments. 

To  these  ends,  the  proposed 
regulations  establish  three  general 
principles  that  are  applied  to  determine 
the  amount  of  service  creditable  for 
Federal  Benefit  Payments.  These  general 
rules  are  stated  in  sections  28.311 
through  28.313  of  the  proposed 
regulations.  The  remainder  of  subpart  C 
illustrates  the  application  of  the  general 
principles  to  a  variety  of  issues  that 
affect  the  computation  of  Federal 
Benefit  Payments. 

Principle  1  addresses  service 
performed  after  June  30. 1997,  Such 
service  is  never  credited  toward  Federal 
Benefit  Payments.  As  a  general  rule,  the 
amount  of  Federal  Benefit  Payments  is 
computed  based  on  retirement 
eligibility  and  average  pay  as  of  the 
separation  date,  and  service  creditable 
as  of  June  30, 1997.  This  follows 


directly  from  section  11012(a)  and  (b)  of 
the  Balanced  Budget  Act  of  1997.  as 
amended.  Section  11012  (a)  defines  a 
"Federal  Benefit  Payment "  as  "any 
benefit  payment  to  which  an  individual 
is  entitled  lulder  a  District  Retirement 
Plan  in  such  amount  and  under  such 
terms  and  conditions  as  may  apply 
under  the  Program."  In  general,  the 
Balanced  Budget  Act,  as  amended, 
assigns  the  Federal  Government 
responsibility  for  paying  the 
proportionate  amount  of  a  total  benefit 
that  is  based  on  service  accrued  through 
the  freeze  date,  which  the  law  states  is 
June  30,  1997.  Further,  section  11012  (b) 
expressly  excludes  service  after  the 
freeze  date  for  purposes  of  determining 
Federal  Benefit  Payments.  Accordingly, 
the  Federal  Government  is  responsible 
for  paying  benefits  based  on  both  the 
service  credit  earned  up  to  and 
including  the  freeze  date,  and  average 
pay  provisions  of  the  plans,  and  is  not 
authorized  to  pay  for  service  that  is 
credited  after  Tune  30,  1997. 

This  general  principle  must  be 
applied  to  individual  service  histories 
in  order  to  determine  the  amount  of 
Federal  Benefit  Payments.  If  a 
pariicipant"s  total  entitlement  is  based 
on  service  credited  prior  to  July  1,  1997, 
the  total  benefit  payment  for  that 
individual  is  the  responsibility  of  the 
Federal  Government.  If  a  participants 
entitlement  is  based  on  service  through 
the  June  30. 1997,  freeze  date  and  later, 
only  that  portion  of  the  benefit  that  is 
calculated  using  service  credited 
through  June  30, 1997,  vrill  be  paid  by 
the  Federal  Government.  In  the  case  of 
a  participant  whose  total  benefit  is 
based  on  service  that  is  credited  after 
June  30.  1997.  no  amount  of  the  benefit 
is  payable  by  the  Federal  Government. 

In  addition,  length  of  service  for  a 
Federal  Benefit  Payment  is  calculated 
using  whole  30-day  months  and 
dropping  odd  days  as  provided  in 
section  28.105(b)  of  these  regulations. 
This  has  been  a  standard  practice  in 
annuity  calculations  performed  by  the 
District  of  Columbia  government.  The 
Department  of  the  Treasury  proposes  to 
continue  that  practice  in  the 
computation  of  Federal  Benefit 
Payments. 

Principle  2  addresses  how  the 
Department  of  the  Treasury  determines 
whether  any  particular  period  of  service 
is  creditable  as  of  June  30.  1997.  Service 
is  counted  toward  Federal  Benefit 
Payments  (that  is.  as  occurring  as  of 
June  30. 1997)  only  if  all  requirements 
for  the  service  to  be  creditable  are 
satisfied  as  of  June  30. 1997.  In 
determining  whether  service  occurred 
after  June  30, 1997,  and  thus  is  excluded 
from  the  computation  of  Federal  Benefit 
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Payments,  the  controlling  factor  is 
whether  all  requirements  for  the  service 
to  be  creditable  were  satisfied  as  of  June 
30, 1997.  If  any  requirement  was  not 
satisfied  as  of  June  30,  1997.  the  service 
is  not  used  in  the  computation  of  the 
employee's  Federal  Benefit  Payment. 
Service  does  not  become  creditable 
service  until  all  of  the  statutory 
requirements  for  it  to  become  creditable 
are  satisfied.  This  principle  resolves 
several  questionable  situations  in  a- 
manner  consistent  with  the 
Memorandums  of  Understanding 
Concerning  Interim  Administration  of 
Retirement  Programs  dated  September 
29.  1997.  and  April  2.  1999.  between  the 
Department  of  the  Treasury  and  the 
District  of  Columbia. 

Section  28.332  of  these  proposed 
regulations  addresses  application  of  this 
principle  to  determine  the  extent  that 
credit  for  sick  leave  may  be  allowed  in 
computing  Federal  Benefit  Payments. 
Untued  sick  leave  is  not  creditable  for 
any  retirement  purpose  until  the 
employee  separates  from  service. 
Consequently,  though  sick  leave  may 
have  been  accrued  prior  to  the  freeze 
date,  unless  the  participant  also 
separated  prior  to  that  date,  the  accrued 
sick  leave  cannot  be  included  in  a 
Federal  Benefit  Payment.  Thus,  in  cases 
of  retirements  through  June  30. 1997, 
creditable  sick  leave  is  calculated  in 
Federal  Benefit  Payments.  However,  for 
retirements  after  June  30.  1997.  sick 
leave  will  not  be  included  in  Federal 
Benefit  Payments,  even  though  a  portion 
of  it  may  have  been  earned  before  that 
date. 

Section  28.333  of  these  proposed 
regulations  addresses  application  of  this 
principle  to  determine  the  extent  that 
credit  for  military  service  may  be 
allowed  in  computing  Federal  Benefit 
Payments.  Prior  military  service 
generally  becomes  creditable  at  the  time 
of  entry  on  duty  in  a  covered  position. 
Accordingly,  for  persons  whose  entry  on 
duty  occurred  prior  to  June  30,  1997. 
and  whose  military  service  was 
performed  prior  to  that  date,  credit  for 
militar}'  service  is  included  in  Federal 
Benefit  Payments.  For  persons  whose 
entry  on  duty  occurs  after  June  30. 1997, 
military  service  is  not  creditable  toward 
Federal  Benefit  Payments,  even  if 
performed  before  June  30,  1997.  Finally, 
for  persons  whose  entry  on  duty 
occurred  prior  to  June  30,  1997.  but 
whose  military  service  is  performed 
after  that  date,  credit  for  the  military 
service  is  not  included  in  Federal 
Benefit  Payments. 

Section  28.334  of  these  proposed 
regulations  addresses  application  of  this 
principle  to  determine  the  extent  that 
credit  for  deposit  and  refimded  service 


may  be  allowed  in  computing  Federal 
Benefit  Payments.  Under  the  retirement 
plans,  in  order  to  receive  credit  at  the 
time  of  retirement,  a  period  of  service 
for  which  no  contributions  were  paid 
(deposit  service)  or  a  period  of  service 
for  which  contributions  were  paid,  but 
later  refunded,  must  be  fully  paid  or 
repaid,  with  interest.  Consequently. 
Federal  Benefit  Payments  will  include 
credit  for  any  period  of  deposit  or 
refunded  service  performed  and  paid  (or 
repaid),  and  thus  credited,  as  of  June  30, 
1997.  However,  no  Federal  Benefit 
Payment  will  be  made  for  a  period  of 
deposit  or  refunded  service  that  is  not 
paid  as  of  June  30. 1997,  even  though 
it  may  have  been  performed  as  of  that 
date. 

Service  paid  by  installment  payments 
is  not  creditable  under  the  plans  until 
the  full  amount  of  interest  and  principal 
has  been  paid.  Thus,  service  paid  by 
installment  payments  is  not  considered 
to  be  creditable  for  purposes  of  Federal 
Benefit  Payments  until  the  entire 
amount  of  principal  and  interest  has 
been  paid.  Accordingly,  if  pa^Tnanl  in  a 
series  of  installments  has  not  been 
completed  as  of  the  freeze  date,  no 
Federal  Benefit  Payment  may  be  paid 
for  the  service,  even  though  it  may  have 
been  performed  before  the  freeze  date. 

Paragraph  (b)  implements  the 
requirement  under  section  4—607(15)  of 
the  DC.  Code  (1997)  that  "govemmental 
service  "  for  the  Police  and  Firefighter 
Plan  includes  only  United  Slates 
Govenunent  and  certain  other  service 
"for  which  retirement  deductions,  other 
than  social  security  deductions,  were 
made."  This  provision  does  not 
preclude  credit  for  periods  of  service 
that  should  have  been  subject  to 
retirement  deductions,  but  for  which 
due  to  agency  error  deductions  were  not 
withheld.  If  the  ser\'ice  is  in  a  position 
covered  by  the  Civil  Service  Retirement 
System,  the  Federal  Employees 
Retirement  System,  or  another 
contributory  retirement  system  (other 
than  social  security)  for  employees  of 
the  United  States  Government, 
Gallaudet  College  or  the  municipal 
government  of  the  District  of  Columbia, 
the  service  may  be  credited  as 
govemmental  service.  However,  service 
that  is  excluded  from  coverage  under 
such  systems,  such  as  service  under  a 
temporary  appointment,  which  is 
excluded  from  coverage  under  Civil 
Service  Retirement  System  or  the 
Federal  Employees  Retirement  System, 
does  not  qualify  as  governmental  service 
upon  payment  of  a  deposit. 

Principle  3  provides  thai  the 
separation  date  is  controlling  for  issues 
other  than  the  amount  of  service  credit 
allowable,  such  as  commencing  dale  of 


Federal  Benefit  Payments  based  on 
eligibility  for  immediate  or  deferred 
annuity  and  the  average  salary  to  be 
used  in  the  computation.  The  proposed 
regulations  at  sections  28.341  and 
following  provide  the  methodology  for 
computing  the  amount  of  Federal 
Benefit  Payments  based  on  retirement 
eligibility  as  of  the  separation  date  and 
service  creditable  as  of  lune  30.  1997 

Section  28.341  stales  the  general  rule 
for  the  calculation  of  Federal  Benefit 
Payments.  Two  special  statutory 
exceptions  apply.  One  exception  is 
disabilitv  retirements  after  June  30. 
1997.  as  discussed,  in/ra.  in  connection 
with  section  28.342.  The  other 
exception  is  for  certain  death  benefits 
based  on  deaths  after  June  30.  1997.  The 
statutory  rule  for  these  benefits  is 
discussed,  infra,  in  connection  with 
section  28.343.  In  all  other  cases  in 
which  some  service  becomes  creditable 
on  or  before  June  30.  1997,  and  some 
service  becomes  creditable  after  June  30. 
1997.  Federal  Benefit  Payments  are 
computed  under  the  rules  of  the 
applicable  plan  as  though:  (1)  The 
employee  were  eligible  to  retire  as  of 
June  30, 1997.  under  the  same 
conditions  as  the  actual  retirement  (that 
is.  using  the  annuity  compulation 
formula  that  applies  under  the  plan  in 
effect  on  June  29. 1997.  and  the  actual 
retirement  age,  including  any  applicable 
age  reduction,  ba.sed  on  the  age  at  actual 
retirement);  (2)  The  service  that  became 
creditable  after  June  30,  1997,  did  not 
exist:  and  (3)  The  average  salary  is  the 
average  salary  at  separation. 

Section  28.342  states  the  special  rule 
applicable  la  the  computation  of  Federal 
Benefit  Payments  if  the  employee  retires 
for  disability  Section  11012(c)  of  the 
Balanced  Budget  Act  of  1997,  as 
amended,  mandates  a  special  rule  for 
benefits  paid  as  the  result  of  a 
determination  of  disability  made  after 
the  freeze  date.  In  such  cases,  the  law 
provides  that  Federal  Benefit  Payments 
are  in  the  amount  equal  to  the  deferred 
retirement  benefit,  or  the  optional 
retirement  benefit  the  individual  would 
receive  if  he  or  she  left  service  on  the 
day  before  commencement  of  the 
disability  retirement.  When  an 
individual  is  eligible  for  optional 
retirement  at  the  time  of  separation. 
Federal  Benefit  Payments  are  payable 
immediately  and  are  calculated  based 
on  the  general  rule  discussed  above. 
That  is.  Federal  Benefit  Paj-ments 
consist  of  the  service  credited  under  the 
plan  rules  as  of  June  30, 1997.  and 
average  pay  at  the  time  of  separation  on 
retirement.  However,  if  the  individual  is 
not  eligible  for  optional  retirement  at 
the  time  of  separation  for  disability 
retirement.  Federal  Benefit  Payments 
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become  payable  only  when  the 
individual  reaches  the  age  at  which  be 
or  she  would  be  eligible  for  a  deferred 
benefit.  Then.  Federal  Benefit  Payments 
are  calculated  as  if  the  individual 
retired  on  a  deferred  annuity,  with 
service  credited  through  June  30,  1997, 
and  the  average  pay  at  the  time  of 
separation  for  retirement. 

Section  26.343  states  the  special  rule 
applicable  to  computing  Federal  Benefit 
Payments  for  certain  death  benefits. 
Section  11012(d)  of  the  Balanced  Budget 
Act,  as  amended,  contains  a  special  rule 
regarding  death  benefits  for  survivors, 
when  the  benefits  are  not  paid  based  on 
length  of  service.  The  special  rule 
provides  a  formula  for  computing 
Federal  Benefit  Payments  as  a  pro  rata 
amount  of  the  total  benefits.  In  such 
cases.  Federal  Benefit  Payments  are 
equal  to  the  number  of  months  of  the 
employees"  (or  former  employees') 
service  through  the  freeze  date,  divided 
by  the  total  number  of  months  of 
service.  To  determine  the  dollar  amount 
of  the  Federal  Benefit  Payment  in  any 
case,  multiply  the  fraction  described  in 
the  previous  sentence  by  the  total 
benefit  to  which  the  survivor  is  entitled. 
This  proration  formula  applies  to  lump- 
sum benefits  as  well  as  survivor 
annuities  based  on  a  guaranteed 
minimum  rate  or  a  base  designated  at 
retirement. 

Section  28.344  establishes  that  cost- 
of-living  increases  are  applied  directly 
to  Federal  Benefit  Payments,  rather  than 
computed  on  the  total  benefit  and  then 
prorated.  Example  14  in  appendix  A  to 
subpart  C  illustrates  this  calculation. 

Section  28.345  establishes  the 
methodology  for  applying  reductions  to 
provide  survivor  annuities  to  Federal 
Benefit  Payments.  If  a  retiree  designates 
a  base  for  a  survivor  annuity  that  is 
greater  than  or  equal  to  the  uiuwluced 
Federal  Benefit  Payment,  the  applicable 
plan's  aimuity  reduction  formula  is 
applied  to  the  unreduced  Federal 
Benefit  Payment  to  determine  the 
reduced  Federal  Benefit  Payment.  This 
is  illustrated  in  example  10  in  appendix 
A  to  subpart  C. 

The  only  practical  alternative  to  the 
proposed  approach  in  sections  28.344 
and  28.345  would  be  to  calculate  the 
total  benefit  and  then  prorate  it. 
However,  proration  is  not  an  acceptable 
option.  The  examples  formulated  during 
the  drafting  of  the  statute  clearly  show 
that  independent  application  of  each 
plan's  benefits  calculation  formula  as  of 
June  30, 1997,  rather  than  proration, 
was  intended. 

The  examples  in  appendix  A  to 
subpart  C  illustrate  the  methodology 
application  in  a  few  additional 
situations  that  are  not  separately 


addressed  in  the  regulatory  text.  In  each 
of  these  situations  the  three  general 
principles  control  the  outcome. 

Example  11  illustrates  the  special 
Federal  Benefit  Payments  calculation 
when  an  individual  retires  early  based 
on  an  involuntary  separation  horn 
service,  or  retires  early  based  an 
administrative  decision  by  the  District 
of  Columbia  to  permit  early  retirement. 
In  the  case  of  an  involuntary  separation 
as  the  result  of  which  an  individual 
would  be  eligible  for  benefit  payments 
under  his  or  her  retirement  plan. 
Federal  Benefit  Payments  are  calculated 
as  if  the  individual  had  retired  on 
optional  retirement  on  the  date  of 
separation.  However,  when  an 
individual  retires  early  based  on  an 
administrative  decision  by  the  District 
of  Columbia  to  permit  early  voluntary 
reUrement.  no  Federal  Benefit  Payments 
are  payable  until  the  individual  reaches 
eUgibility  for  a  deferred  benefit.  Thus, 
an  early  voluntary  retirement  is  treated 
similarly  to  a  disability  retirement  that 
occurs  prior  to  eligibility  for  regular 
optional  retirement  because  the 
District's  administrative  determination 
creates  eligibility  for  a  voluntary 
retirement. 

Both  situations  also  are  treated 
differently  with  respect  to  reduction  of 
benefits  for  age.  In  cases  of  involuntary 
retirement,  the  age  reduction  formula 
prescribed  by  the  reUrement  plan  (if 
applicable)  is  applied  to  Federal  Benefit 
Payments.  However,  in  cases  of  early 
voluntary  retirement,  no  age  reduction 
is  applied  to  Federal  Benefit  Payments 
because  they  are  calculated  under  the 
plans'  deferred  benefit  provisions. 

E,0. 12866.  Regulatory  Review 

Because  this  proposed  rule  is  not  a 
significant  regulatory  action  for 
purposes  E.0. 12866  a  regulatory 
assessment  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulation 
will  only  affect  the  determination  of  the 
Federal  portion  of  retirement  benefits  to 
certain  former  employees  of  the  District 
of  Coltmibia.  Accordingly,  a  regulatory 
fiexibilitv  analysis  is  not  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.601 
ef  seq.). 

List  of  Subjects  in  31  CFR  Part  28 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits, 
Firefighters.  Government  employees. 
Intergovernmental  relations.  Law 
enforcement  officers.  Pensions, 
Retirement. 


Department  of  the  Trea5ury. 
Nancy  Killefer, 
Assistant  Secretary  of  the  Treasury. 

Accordingly,  the  Department  of  the 
Treasury,  is  amending  TiUe  31  of  the 
Code  of  Federal  Regulations  to  add  part 
28  to  read  as  follows: 

PART  28— FEDERAL  BENEFIT 
PAYMENTS  UNDER  CERTAIN 
DtSTRICT  RETIREMENT  PROGRAMS 

Sul>part  A— General  Provisions 
Sec. 

28.101  Purpose  and  scope. 

28.102  Related  regulations. 

28.103  Definitions. 

28.104  Schedule  for  Federal  Benefit 
Payments. 

38.105  Computation  of  time. 

28.106  Representative  payees- 

Subpan  B— Coordination  Witt)  liw  DIctrict 
Govammant 

28.201  Purpose  and  scope. 

28.202  Definitions.  IReservedl 

28.203  Service  of  Process. 

Subpart  C— Spilt  Banaftts 

28.301  Purpose  and  scope. 

28.302  Definitions 

General  Principles  for  Determiniog  Service 
Credit  To  Calculate  Federal  Benefit 
Payments 

28.311  Credit  only  for  service  performed  on 
or  before  June  30, 1997. 

28.312  All  requirements  for  credit  must  be 
satisfied  by  June  30.  1997. 

26.313  Federal  Benefit  Payments  are 
computed  based  on  retirement  eligibility 
as  of  the  separation  date  and  service 
creditable  as  of  fune  30, 1997. 

Service  Performed  After  |une  30. 1997 

28.321  General  principle. 

28.322  Disability  benefits. 

All  Requirements  for  Credit  Musi  Be 
Satisfied  by  |une  30, 1997 

28.331  General  principle. 

28.332  Unused  sick  leave. 

28.333  Military  service. 

28.334  Deposit  service. 

28.335  Refunded  service. 

Calculation  of  the  Amount  of  Federal  Benefit 
Payments 

28.341  General  principle. 

28.342  Computed  annuity  exceeds  the 
statutory  maxiraimi. 

28.343  Disability  benefits. 

28.344  Survivor  benefits. 

28.345  Cost-of-living  adiustments. 

28.346  Reduction  for  survivor  benefits. 

Appendix  A  to  Subpart  C — Examples 

Authority:  Sections  11DB3  and  112S1(a|  of 
Pub.  L.  105-33,  111  Stat.  730 and  756,  as 
amended  by  Pub.  L.  105-277. 112  SlaL  2681- 
530  through  538. 
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Subpart  A — Qaneivl  Provisions 

$28,101    Purpose  and  scope. 

(a)  This  part  contains  the 
Department's  regulations  implementing 
Titie  XI  of  the  Balanced  Budget  Act  of 
1997,  Pub.  L.  105-33,  111  Stat.  251, 
enacted  August  5. 1997,  as  amended. 

(b)  This  subpart  contains  general 
information  to  assist  in  the  use  of  this 
part  including — 

(1)  Information  about  related 
regulations. 

(2)  Definitions  of  terms  used  in  more 
than  one  subpart  of  this  part,  and 

(3)  The  Department's  general  rules 
and  procedures,  which  usually  apply  to 
all  three  plans,  that  concern  to  the 
general  administration  of  Federal 
Benefit  Payments  (other  than  claims 
processing,  debt  collection,  and 
financial  management). 

(c|  This  pari  applies  to  all  Federal 
Benefit  Payments  made  on  or  after 
October  1.1 997. 

$28,102    Related  regulations. 

(a)  This  part  contains  the  following 
subparts: 

(1)  General  Provisions  (Subpart  A); 

(2)  Coordination  With  the  District 
Government  (Subpart  B):  arid 

(3)  Split  Benefits  (Subpart  C). 

(b)  Part  581  of  Title  5.  Code  of  Federal 
Regulations,  contains  information  about 
garnishment  of  certain  Federal 
payments  to  enforce  awards  of  alimony 
or  child  support. 

(c)  Part  831  of  TiUe  5.  Code  of  Federal 
Regulations,  contains  information  about 
benefits  under  the  Civil  Service 
Retirement  System. 

(d)  Part  870  of  Title  5.  Code  of  Federal 
Regulations,  contains  information  about 
benefits  under  the  Federal  Employees 
Group  Life  Insurance  Program. 

(e)  Part  890  of  Title  5,  Code  of  Federal 
Regulations,  contains  information  about 
benefits  under  the  Federal  Employees 
Health  Benefits  Program. 

$28,103    Dannitiona. 

(a)  In  this  part — 

District  government  means  the 
government  of  the  District  of  Columbia. 

Department  means  the  United  States 
Department  of  the  Treastiry. 

Federal  Benefit  Payment  means  a 
payment  for  which  the  Department  is 
responsible  under  Title  XI  of  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33.  Ill  Stat.  251).  as  amended,  to 
which  an  individual  is  entiUed  under 
the  Judges  Plan.  Police  and  Firefighters 
Plan,  or  the  Teachers  Plan,  in  such 
amoimt  and  under  such  terms  and 
conditions  as  may  apply  under  such 
plan. 

fudges  Plan  means  the  retirement 
program  (imder  subchapter  III  of  chapter 


15  of  title  1 1  of  the  DC.  Code)  for  judges 
of  the  District  of  Columbia  Coiut  of 
Appeals  or  Superior  Court  or  with  prior 
judicial  service  with  the  former  Juvenile 
Court  of  the  District  of  Coliwibia, 
District  of  Coliunbia  Tax  Court,  police 
court,  municipal  coiut,  Mtmicipal  Court 
of  Appeals,  or  District  of  Columbia 
Court  of  General  Sessions. 

OPM  means  the  United  States  Office 
of  Persoimel  Management. 

Police  and  Firefighters  Plan  means 
any  of  the  retirement  programs  (under 
chapter  6  of  tiUe  4  of  the  D.C.  Code)  for 
members  of  the  Metropolitan  Police 
Force  and  Fire  Department  in  effect  on 
June  29,  1997. 

Secretary  means  the  Secretary  of  the 
United  States  Department  of  the 
Treasury  or  his  or  her  designee. 

Teachers  Plan  means  any  of  the 
retirement  programs  for  teachers  (under 
chapter  12  of  title  31  of  the  D.C.  Code) 
in  effect  on  Jtme  29,  1997. 

(b)  In  this  subpart — 

Legal  process  means — 

(1)  Any  document  that  qualifies  as 
legal  process  as  defined  in  §  581.103  of 
Tide  5,  Code  of  Federal  Regulations,  or 

(2)  Any  court  order  that  Federal  or 
District  of  Columbia  law  permits  to 
cause  all  or  any  portion  of  a  payment 
under  the  Judges  Plan,  the  Police  and 
Firefighters  Plan,  or  the  Teachers  Plan 
to  be  made  to  a  former  spouse  under 
chapter  30  of  title  1  of  the  DC.  Code 
(1997). 

Representative  payee  moans  a 
fiduciary'  to  whom  a  payment  under  the 
Judges  Plan,  the  Police  and  Firefighters 
Plan,  or  the  Teachers  Plan  is  made  for 
the  benefit  of  a  plan  participant  or  a 
survivor. 

$28,104    Sctwduie  for  Federal  Benstlt 
Payments. 

Federal  Benefit  Payments  are  payable 
on  the  first  business  day  of  the  month 
following  the  month  in  which  the 
benefit  accrues.  [See  %  28.105(b).) 

$28,105    Computation  of  tima. 

(a)  For  filing  documents.  In 
computing  the  number  of  days  allowed 
for  filing  a  document,  the  first  day 
counted  is  the  day  after  the  action  or 
event  from  which  the  period  begins  to 
run.  If  the  date  that  ordinarily  would  be 
the  last  day  for  filing  falls  on  a  Saturday, 
a  Sunday  or  a  Federal  holiday,  the 
period  runs  until  the  end  of  the  next  day 
that  is  not  a  Saturday,  a  Sunday  or  a 
Federal  holiday. 

(b)  For  benefit  accrual.  (1)  Armuity 
accrues  on  a  daily  basis:  one-thirtieth  of 
the  monthly  rate  constitutes  the  daily 
rate. 

(2)  Annuity  does  not  accrue  on  the 
31st  day  of  any  month  except  that 


aimuity  accrues  on  the  31st  day  of  the 
initial  month  if  the  employee's  annuity 
commences  on  the  31st  day  of  a  31-day 
month. 

(3)  For  accrual  purposes  the  last  day 
of  a  28-day  month  counts  as  3  days  and 
the  last  day  of  a  29-day  month  counts 
as  2  days. 

(c)  For  counting  unused  sick  leave.  (1) 
For  annuity  computation  purposes,  the 
service  of  a  participant  under  the  Police 
and  Firefighters  Plan  or  the  Teachers 
Plan  who  retires  on  an  immediate 
aimuity  or  dies  leaving  a  survivor 
entitled  to  an  annuity  is  increased  by 
the  nimiber  of  days  of  unused  sick  leave 
to  the  participant's  credit  under  a  formal 
leave  system. 

(2)  In  general.  8  hours  of  unused  sick 
leave  increases  total  service  by  1  day.  In 
cases  where  more  or  less  than  8  hours 
of  sick  leave  would  be  charged  for  a 
day's  absence,  total  ser\'ice  is  increased 
by  the  number  of  days  in  the  period 
between  the  date  of  separation  and  the 
date  that  the  unused  sick  leave  would 
have  expired  had  the  employee  used  it 
(except  that  holidays  falling  within  the 
period  are  treated  as  work  days,  and  no 
additional  leave  credit  is  earned  for  that 
period). 

(3)  If  an  employee's  tour  of  duty 
changes  from  part  time  to  full  time  or 
full  time  to  part  time  within  180  days 
before  retirement,  the  credit  for  imused 
sick  leave  is  computed  as  though  no 
change  had  occurred 

(d)  For  counting  leave  without  pay 
ILWOP)  that  is  creditable  semce.  (1) 
Under  the  Police  and  Firefighters  Plan, 
credit  is  allowed  for  no  more  than  6 
months  of  LWOP  in  each  calendar  year 

(2)(i)  Under  the  Teachers  Plan  credit 
is  allowed  for  no  more  than  6  months 
of  LWOP  in  each  fiscal  year. 

(ii)(A)  For  years  prior  to  fi.scal  year 

1976.  each  fiscal  year  started  on  July  1 
and  ended  on  the  following  June  30. 

(B)  Fiscal  year  1976  started  on  July  1. 
1975  and  ended  on  September  30.  1976. 

(C)  For  years  starting  in  fiscal  year 

1977.  each  fiscal  year  starts  on  October 
1  and  ends  on  the  following  September 
30. 

$28,106    Rapieaaiitatlve  payaaa. 

For  Federal  Benefit  Payments, 
representative  payees  will  be  authorized 
to  the  same  extent  and  under  the  same 
circumstances  as  each  plan  permits  for 
non-Federal  Benefit  Payments  under  the 
plan.  {See  e.g.,  section  4-629(b)  of  the 
D.C.  Code  (19971  ) 

Subpart  8 — Coordination  With  the 
District  Government 

$28,201     Purpose  and  scope. 

This  subpart  contains  information 
concerning  the  relationship  between  the 
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Department  and  the  District  government 
in  the  administration  of  Title  XI  of  the 
Balanced  Budget  Act  of  1997.  as 
amended,  and  the  functions  of  each  in 
the  administration  of  that  Act. 

f  28.202    Definitions.  [RM«rved] 

§  ZeJM    Service  o<  Procets. 

To  afiect  Federal  Benefits  Payments — 

(a)  Service  of  legal  process  under  part 
581  of  Title  5,  Code  of  Federal 
Regulations,  must  be  made  upon  the 
District  Government  under  appendix  A 
to  part  581  of  Title  5,  Code  of  Federal 
Regulations. 

(b)  Any  qualifying  court  order  under 
chapter  30  of  title  1  of  the  D.C.  Code 
(1997)  must  be  served  on  the  District 
Government  in  accordance  with  the 
rules  of  the  plan. 

(c)  Any  request  for  or  notice  of 
appointment  of  a  custodian,  guardian, 
or  other  fiduciary  to  receive  Federal 
Benefits  Payments  as  representative 
payees  under  §  28.106  must  be  served 
on  the  District  government  in 
accordance  with  the  rules  of  the  plan. 

Subpwt  C— Spin  Beneftt* 

f  28.301     Purpose  and  scops. 

(a)  The  purpose  of  this  subpart  is  to 
address  the  policy  issues  that  affect  the 
calculation  of  the  Federal  and  District  of 
Columbia  portions  of  benefits  under 
subtitle  A  of  Title  XI  of  the  Balanced 
Budget  Act  of  1977,  Pub.  L.  105-33.  Ill 
Stat.  251.  712-731.  enacted  August  5, 
1997.  as  amended. 

(1)  This  subpart  states  general 
principles  for  the  calculation  of  Federal 
Benefit  Payments  in  cases  in  which  the 
Department  and  the  District  government 
are  both  responsible  for  paying  a  portion 
of  the  employees'  total  retirement 
benefits  under  the  Police  and 
Firefighters  Plan  or  the  Teachers  Plan. 

(2)  This  subpart  provides  illustrative 
examples  of  sample  computations  to 
show  the  application  of  the  general 
principles  to  specific  problems. 

(b)(1)  This  subpart  applies  only  to 
benefits  under  the  Police  and 
Firefighters  Plan  or  the  Teachers  Plan 
for  individuals  who  have  performed 
service  creditable  under  these  programs 
prior  to  July  1. 1997. 

(2)  This  subpart  addresses  only  those 
issues  that  affect  the  aplit  of  fiscal 
responsibility  for  retirement  benefits 
(that  is.  the  calculation  of  Federal 
Benefit  Paj-ments). 

(3)  Issues  relating  to  determination 
and  review  of  eligjbility  and  payments, 
and  financial  management,  are  beyond 
the  scope  of  this  subpart. 


128.302    OsflnWons. 

In  this  subpart  (including  appendix 
A)- 

Deferred  retirement  means  retirement 
under  section  4-623  of  the  D.C  Code 
(1997)  (under  the  Police  and  Firefighters 
Plan)  or  section  31-1231(a)  of  the  D.C. 
Code  (1997)  (under  the  Teachers  Plan). 

Deferred  retirement  age  means  the  age 
at  which  a  deferred  aimuity  begins  to 
accrue,  that  is,  age  55  under  the  Police 
and  Firefighters  Plan  and  age  62  under 
the  Teachers  Plan. 

Department  service  or  departmental 
service  means  any  period  of 
employment  in  a  position  covered  by 
the  PoUce  and  Firefighters  Plan  or 
Teachers  Plan.  Department  service  or 
departmental  service  may  include 
certain  periods  of  military  service  that 
interrupt  a  period  of  employment  imder 
the  Police  and  Firefighters  Plan  or  the 
Teachers  Plan. 

Disability  retirement  means 
retirement  under  section  4-615  or 
section  4-616  of  the  D.C.  Code  (1997) 
(under  the  Police  and  Firefighters  Plan) 
or  section  31-1204  of  the  D.C.  Code 
(1997)  (under  the  Teachers  Plan), 
regardless  of  whether  the  disability  was 
incurred  in  the  line  of  duty 

Enter  on  duty  means  commencement 
of  employment  in  a  position  covered  by 
the  Police  and  Firefi^lers  Plan  or  the 
Teachers  Plan. 

Excess  leave  without  pay  or  excess 
LWOP  means  periods  of  time  in  a  non- 
pay  status  that  in  any  year  is  greater 
than  the  amount  creditable  as  service 
under  §28.10S(d). 

Hire  date  means  the  date  the 
employee  entered  on  duty. 

Military  service  means — 

(a)  For  the  PoUce  and  Firefighters 
Plan,  military  service  as  defined  in 
section  4-607  of  the  D.C.  Code  (1997) 
that  is  creditable  as  other  service  under 
section  4-602  or  section  4-610  of  the 
D.C.  Code  (1997);  and 

(b)  For  the  Teachers  Plan,  military 
service  as  described  in  section  31- 
1230(a)(4)  of  the  DC.  Code  (1997)  for 
which  any  required  deposit  has  been 
paid  as  of  June  30,  1997. 

Optional  retirement  means  regular 
longevity  retirement  under  section  4- 
618  of  the  DC.  Code  (1997)  (under  the 
Police  and  Firefighters  Plan)  or  section 
31-1224(a)  of  the  DC.  Code  (1997) 
(under  the  Teachers  Plan). 

Other  service  means  any  period  of 
creditable  service  other  than 
departmental  service  or  unused  sick 
leave.  Other  service  includes  service 
that  becomes  creditable  upon  payment 
of  a  deposit,  such  as  service  in  another 
school  svstem  under  the  Teachers  Plan 
(under  31-1208  of  the  D.C.  Code 
(1997));  and  service  that  is  creditable 


without  payment  of  a  deposit,  such  as 
military  service  occurring  prior  to 
employment  under  the  Police  and 
Firefighters  Plan. 

Pre-80  hire  means  an  individual 
whose  aimuity  is  computed  using  the 
formula  under  the  Police  and 
Firefighters  Plan  applicable  to 
individuals  hired  before  February  15, 
1980. 

Pre-96  hire  means  an  individual 
whose  annuity  is  computed  using  the 
formula  under  the  Teachers  Plan 
applicable  to  individuals  hired  before 
November  10, 1996, 

Sick  leave  means  unused  sick  leave, 
which  is  creditable  in  a  retirement 
computation,  as  calculated  under 
§28. 105(c) 

General  Principles  for  Determining 
Service  Credit  To  Calculate  Federal 
Benefit  Payments 

§  28.31 1     Credit  only  tor  ssrvlcs  pertonnsd 
on  or  bsfors  Juns  30, 1997. 

Only  service  performed  on  or  before 
)une  30, 1997,  is  credited  toward 
Federal  Benefit  Payments. 

i  28.31 2    All  rsqulremsnts  for  credit  must 
bs  satisfied  by  June  30, 1997. 

Service  is  counted  toward  Federal 
Benefit  Payments  only  if  all 
requirements  for  the  service  to  be 
creditable  are  satisfied  as  of  June  30, 
1997. 

$28,313    Federal  Benefit  Payments  are 
computed  based  on  retirement  eligibility  as 
of  the  separation  dais  and  service 
creditable  as  of  June  30. 1997. 

Except  as  otherwise  provided  in  this 
subpart,  the  amount  of  Federal  Benefit 
Payments  is  computed  based  on 
retirement  eligibility  as  of  the  separation 
date  and  service  creditable  as  of  June  30, 
1997. 

Service  Performed  Afler  June  30, 1997 

S  28.321    General  principle. 

Any  service  performed  after  June  30, 
1997,  may  never  be  credited  toward 
Federal  Benefit  Payments. 

$28,322    Disability  benefits. 

If  an  employee  separates  for  disability 
retirement  after  June  30. 1997,  and,  on 
the  date  of  separation,  the  employee — 

(a)  Satisfies  the  age  and  service 
requirements  for  optional  retirement, 
the  Federal  Benefit  Payment  commences 
immediately.  The  Federal  Benefit 
Payment  is  calculated  as  though  the 
employee  retired  under  optional 
retirement  rules  using  only  service 
through  June  30. 1997.  (See  examples 
7A  and  7B  of  appendix  A  of  this 
subpart). 

(b)  Does  not  satisfy  the  age  and 
service  requirements  for  optional 
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retirement,  the  Federal  Benefit  Payment 
begins  when  the  disability  retiree 
reaches  deferred  retirement  age.  [See 
§28.342.) 

All  Requirements  for  Credit  Must  Be 
Satisfied  by  )une  30, 1997 

§  28.331     General  principle. 

To  determine  whether  service  is 
creditable  for  the  computation  of 
Federal  Benefit  Payments  under  this 
subpan.  the  controlling  factor  is 
whether  all  requirements  for  the  service 
to  be  creditable  under  the  Police  and 
Firefighters  Plan  or  the  Teachers  Plan 
were  satisfied  as  of  June  30, 1997. 

$28,332    Unused  sick  leave. 

(a)  For  employees  separated  for 
retirement  as  of  June  30, 1997,  Federal 
Benefit  Payments  include  credit  for  any 
unused  sick  leave  that  is  creditable 
under  the  applicable  plan. 

(b)  For  employees  separated  for 
retirement  after  June  30, 1997,  no 
unused  sick  leave  is  creditable  toward 
Federal  Benefit  Payments. 

$28,333    Military  sarvlca. 

(a)  For  employees  who  entered  on 
duty  on  or  before  June  30, 1997,  and 
whose  military  service  was  performed 
prior  to  that  dale,  credit  for  military' 
service  is  included  in  Federal  Benefit 
Payments  tmder  the  terms  and 
conditions  applicable  to  each  plan. 

(b)  For  employees  who  enter  on  dut>' 
after  June  30, 1997.  military  sen'ice  is 
not  creditable  toward  Federal  Benefit 
Pavments,  even  if  performed  as  of  June 
30l  1997. 

(c)  For  employees  who  entered  on 
dut\'  on  or  before  June  30.  1997,  but 
who  perform  military  service  after  that 
date,  the  credit  for  military  service  is 
not  included  in  Federal  Benefit 
Payments. 

$28,334    Depostt  service. 

(a)  Teachers  Plan.  (1)  Periods  of 
civilian  service  that  were  not  subject  to 
retirement  deductions  at  the  time  they 
were  performed  are  creditable  for 
Federal  Benefit  Payments  under  the 
Teachers  Plan  if  the  deposit  for  the 
service  was  paid  in  full  to  the  Teachers 
Plan  as  of  June  30, 1997. 

(2)  No  credit  is  allowed  for  Federal 
Benefit  Payments  under  the  Teachers 
Plan  for  any  period  of  civilian  service 
that  was  not  subject  to  retirement 
deductions  at  the  time  it  was  performed 
if  the  deposit  for  the  service  is  not  paid 
in  full  as  of  June  30, 1997. 

(b)  Police  and  Firefighters  Plan.  No 
credit  is  allowed  for  Federal  Benefit 
Payments  under  the  Police  and 
Firefighters  Plan  for  any  period  of 
civihan  service  that  was  not  subject  to 


retirement  deductions  at  the  time  that 
the  service  was  performed.  (See 
definition  of  "governmental  service"  at 
DC.  Code  §4-607(15)  (1997).) 

$28,335    Refunded  service. 

(a)  Periods  of  civilian  senice  that 
were  subject  to  retirement  deductions 
but  for  which  the  deductions  were 
refunded  to  the  employee  are  creditable 
for  Federal  Benefit  PajTnents  if  the 
redeposit  for  the  service  was  paid  in  full 
to  the  District  government  as  of  June  30. 
1997. 

(b)  No  credit  is  allowed  for  Federal 
Benefit  Payments  for  any  period  of 
civilian  service  that  was  subject  to 
retirement  deductions  but  for  which  the 
deductions  were  refunded  to  the 
employee  if  the  redeposit  for  the  ser\' ice 
was  not  paid  in  full  to  the  District 
government  as  of  June  .10.  1997. 

Calculation  of  The  Amount  of  Federal 
Benefit  Payments 

$28,341    Gefwral  principle. 

E.xcept  for  disability  retirements  after 
June  30. 1997,  and  certain  death  benefits 
based  on  deaths  after  June  30, 1997.  for 
cases  in  which  some  service  becomes 
creditable  on  or  before  Jtme  30, 1997, 
and  some  senice  becomes  creditable 
after  June  30,  1997,  Federal  Benefit 
Payments  are  computed  under  the  rules 
of  the  applicable  plan  as  though — 

(a)  The  employee  were  eUgible  to 
retire  effective  July  1 ,  1997.  under  the 
same  conditions  as  the  actual  retirement 
(that  is.  using  the  annuity  computation 
formula  that  appUes  under  the  plan  in 
effect  on  June  29, 1997.  and  the  actual 
retirement  age,  including  any  applicable 
age  reduction,  based  on  the  age  at  actual 
retirement); 

(b)  The  service  that  became  creditable 
after  June  30. 1997.  did  not  exist:  and 

(c)  The  average  salary  is  the  average 
salary  at  separation.  (See  examples  7B, 
9,  and  13  of  appendix  A  of  this  subpart.) 

$  28.342    Computed  annuity  exceeds  the 
statutory  maximum. 

(a)  in  cases  in  which  the  computed 
ai^nuity  exceeds  the  statutor\' 
maximum: 

(1)  Federal  Benefit  Payments  may 
equal  total  benefits  even  if  the  employee 
had  service  after  June  30.  1997. 

(2)  If  the  employee  had  sufficient 
service  as  of  June  30.  1997.  to  qualify  for 
the  maximum  aimuity  under  the  plan, 
the  Federal  Benefit  Payment  is  the 
maximum  annuity  under  the  plan.  This 
will  be  the  entire  benefit  except  for  any 
amount  in  excess  of  the  normal 
maximum  due  to  unused  sick  leave, 
which  is  the  responsibility  of  the 
District.  (See  example  3,  of  appendix  A 
of  this  subpart.) 


(h)  If  the  employee  did  not  perform 
sufficient  service  as  of  June  30. 1997,  to 
reach  the  statutory  maximum  benefit, 
but  has  sufficient  ser\'ice  at  actual 
retirement  to  exceed  the  statutory' 
maximum,  the  Federal  Benefit  Payment 
is  the  amount  earned  through  Jime  30. 
1997.  The  non-Federal-Benefit-Payment 
portion  of  the  total  benefit  consists  of 
only  the  amount  by  which  the  total 
benefit  payable  exceeds  the  Federal 
Benefit  Payment, 

$28,343    DissWtity  benaflts. 

(a)  The  general  rule  that  Federal 
Benefit  Payments  are  calculated  under 
the  applicable  retirement  plan  as  though 
the  employees  were  eligible  for  optional 
retirement  and  separated  on  June  30. 
1997.  does  not  apply  to  disability 
benefits  prior  to  optional  retirement  age. 

(b)  In  cases  involving  disability 
benefits  prior  to  optional  retirement  age. 
no  Federal  Benefit  Payment  is  payable 
until  the  retiree  reaches  the  age  of 
eligibility  to  receive  a  deferred  annuity 
(age  55  under  the  Police  and  Firefighters 
Plan  and  age  62  under  the  Teachers 
Plan).  When  the  age  for  deferred  aimuity 
is  reached,  the  Federal  Benefit  Payment 
is  paid  using  creditable  ser^'ice  accrued 
as  of  June  30.  1997  and  average  salar,' 
(computed  under  the  rules  for  the 
applicable  plan)  as  of  the  date  of 
separation.  [See  examples  6  and  7  of 
appendix  A  of  this  subpart.) 

$28,344    Survivor  benefits. 

(a)  The  gei.^ral  rule  that  Federal 
Benefit  Payments  are  calculated  under 
the  applicable  retirement  plan  as  though 
the  employees  were  eligible  for  optional 
retirement  and  separated  on  June  30. 
1997.  does  not  apply  to  death  benefits 
that  are  not  determined  by  length  of 
service. 

(b)  In  cases  in  which  the  amount  of 
death  benefits  is  not  determined  by 
length  of  service,  the  amount  of  Federal 
Benefit  Payments  is  calculated  by 
multiplying  the  amount  of  the  total 
benefit  payable  by  the  number  of  full 
months  of  service  through  June  30. 
1997.  and  then  dividing  by  the  number 
of  months  of  total  service  at  retirement 
{for  elected  survivor  benefits)  or  death 
(for  guaranteed-minimum  death-in- 
service  sun'ivor  benefits).  [See  example 

1 3  of  appendix  A  of  this  subpart.) 

$28,345    Cost-of-living  adjustments. 

Cost-of-living  increases  are  applied 
directly  to  Federal  Benefit  Payments, 
rather  than  computed  on  the  total 
benefit  and  then  prorated.  (See  example 

1 4  of  appendix  A  of  this  subpart. ) 

$28J46    Reduction  for  survivor  bsneflU. 

(a)  If  a  retiree  designates  a  base  for  a 

survivor  annuity  that  is  greater  than  or 
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equal  to  the  uniaduced  Federal  Benefit 
Payment,  the  applicable  plan's  annuity 
reduction  formula  is  applied  to  the 
unreduced  Federal  Benefit  Payment  to 
determine  the  reduced  Federal  Benefit 
Payment.  {See  example  10  of  appendix 
A  of  this  subpart.) 

(b)  If  a  retiree  designates  a  base  for  a 
survivor  aimuity  that  is  less  than  the 
amount  of  the  Federal  Benefit  Payment, 
the  entire  siuTrtvor  reduction  applies  to 
the  Federal  Benefit  Payment  to 
determine  the  reduced  Federal  Benefit 
Payment. 
Appendix  A  to  Subpart  C— Examplas 

This  appendix  contains  sample 
calculations  of  Federal  Benefit  Pa>Ttients  in 
a  variety  of  situations. 

Optional  Retirement  Examples 
Example  1:  No  Unused  Sick  Leave 

A.  In  this  example,  an  individual  coVBr»d 
by  the  Police  and  Firefighlers  Plan  hired 
before  1980  retires  in  October  1997.  Al 
retirement,  be  is  age  51  with  20  years  and  3 
days  of  departmental  service  plus  3  years.  4 
months,  and  21  days  of  military  service  tliat 
preceded  the  departmental  service.  The 
Federal  Benefit  Pa>TTienl  begins  al  retirement. 
It  is  based  on  the  19  years.  8  months,  and  22 
days  of  departmental  service  and  3  years.  4 
months,  and  21  days  of  military  service 
performed  as  of  )une  30. 1997.  Thus,  the 
Federal  Benefit  Payment  is  tiased  on  23  years 
and  1  month  of  service,  all  at  the  2.3  percent 
accrual  rale.  The  total  annuity  is  based  on  23 
years  and  4  months  of  service,  all  at  the  2.5 
percent  accrual  rate. 

ExAMPii  1  A.— Police  Optional 

[Pre-BO  hire] 

Total  Annuity  Computation 

Binn  dale:  09/10/46 

Hire  date:  l0rt»/77 

SapafBtion  date:  10/11/97 

Oepanmem  service:  20/00/03 

Other  servica:  03/04/21 

Sick  leave: 

025  service:  23.333333 

.03  service: 

Average  salary:  $45,680.80 

Total:  $26,647.13 

Total/monlti:  $2.221 .00 

Federal  Banaflt  Payment  Computation 

Birth  date:  09/10/46 
Hire  date:  10/09/77 
Separation  dale:  06/30/97 
Department  senrice:  19/08/22 
Other  service:  03/04/21 
Sick  leave: 

025  servk»:  23.083333 
.03  service: 

Average  salary:  $45,680.80 
Total:  $26,361.63 
Total/month:  $2,197.00 

B.  In  this  example,  the  individual  covered 
by  the  Police  and  Firefighters  Plan  was  hired 
earUer  than  in  example  lA  and  thus 


performed  more  service  as  of  both  June  30. 
1997.  and  retirement  in  October  1997.  At 
retirement,  he  is  age  51  with  21  years.  11 
months  and  29  days  of  departmental  service 
plus  3  years.  4  months,  and  21  days  of 
militar>-  service  that  preceded  the 
departmental  service.  The  Federal  Benefit 
Payment  begins  at  retirement.  It  is  based  on 
the  21  years.  8  months,  and  18  days  of 
departmental  service  and  3  years.  4  months, 
and  21  days  of  military  service  performed  as 
of  June  30. 1997  Thus,  the  Federal  Benefit 
Payment  is  based  on  25  years  and  1  month 
of  service.  1  year  and  8  months  at  the  3.0 
percent  accrual  rate  and  23  years  and  5 
months  at  the  2.5  percent  accrual  rale 
(including  1  month  consisting  of  18  days  of 
departmental  service  and  21  days  of  other 
service).  The  lolal  annuity  is  based  on  25 
years  and  4  months  of  service.  1  year  and  11 
months  at  the  3.0  percent  accrual  rate  and  23 
years  and  5  months  al  the  2,5  percent  accrual 
rale  (including  1  month  consisting  of  29  days 
of  departmental  service  and  21  days  of  other 
service). 

Example  1B.— Police  Optional 

[Pre-80  hire] 

Total  Annuity  Computation 

Birth  date:  09/10/46 

Hire  dale:  10/13/75 

Separation  dale:  10/11/97 

Department  servk»:  21/11/29 

Other  service:  03/04/21 

Sk:k  leave: 

.025  servk»:  23.416667 

.03servK«:  1.916667 

Average  salary:  $45,680.80 

Total:  $29,368.95 

Total/month:  $2.447.00 

Federal  Benefit  Payment  Computatian 

Sinn  dale:  09/10/46 
Hire  dale:  10/13/75 
Separation  dale:  06/30/97 
Department  service:  21/08/18 
Other  servica:  03/04/21 
Sk:k  leave: 

.025  service:  23.416667 
.03  servce:  1 .666667 
Average  salary:  $45,680.80 
Total:  $29,026.34 
Total/month:  $2,419.00 

Example  2:  Unused  Sick  Leave  Credit 

In  this  example,  an  individual  covered  by 
•     the  Police  and  Firefighters  Plan  and  hired 
before  1980  retires  in  March  1996.  Al 
retirement,  she  is  age  48  with  24  years,  8 
months,  and  6  days  of  departmental  service 
plus  6  months  and  4  davs  of  other  service 
(deposit  paid  before  June  30, 1997)  and  11 
months  and  1 1  days  of  unused  sick  leave.  For 
a  police  officer  (or  a  non-firefighting  division 
firefighter)  such  an  amount  of  sick  leave 
would  be  1968  hours  (246  days,  based  on  a 
260Hday  year,  limes  8  hours  per  day).  For  a 
firefigbting  division  firefighter,  such  an 
-    amount  would  be  2069  hours  (341  days 
divided  by  360  days  per  year  limes  2184 
hours  per  year).  The  Federal  Benefit  Payment 
begins  at  retirement,  it  is  based  on  the  23 


years.  11  months,  and  23  days  of 
departmental  service  performed  as  of  June 
30. 1997.  and  6  months  and  4  days  of  other 
service.  Thus,  the  Federal  Benefit  Payment  is 
based  on  20  years  departmenla!  and  6 
months  of  olher.service  at  the  2.5  percent 
accrual  rate  and  3  years  and  1 1  months  of 
service  al  the  3.0  percent  accrual  rale.  The 
total  annuity  is  leased  on  20  years  and  6 
months  of  service  al  the  2.5  percent  accrual 
rate  and  5  years  and  7  months  of  service  al 
the  3  percent  accrual  rate. 

Example  2.— Police  Optional 

[Pre-BO  hire) 
Total  Annuity  Computation 

Birth  date:  05/01/49 
Hire  date:  07/08/73 
Separation  date:  03/13/98 
Department  service:  24/08/06 
Other  servk»:  00/06/04 
Sick  leave:  00/11/11 
.026  sen/ice:  20.5 
.03  service:  5.583333 
Average  salary:  $61,264.24 
Total:  $41,659.68 
Total/month:  $3,472.00 

Federal  Baneflt  Payment  Computation 

Birth  date:  05/01/49 
Hire  date:  07/08/73 
Separation  date:  06/30/97 
(Jepartment  sennce:  23/1 1/23 
Other  service:  00/06/04 
Sk:k  leave: 
.025  servrce:  20.5 
.03  sennce:  3.916867 
Average  salary:  $61 ,264.24 
Total:  $38,596.47 
Tolal/mooth:  $3,216.00 

Example  3:  Calculated  Benefit  Exceeds 
Statutory  Maximum 

A.  In  this  example,  an  individual  covered 
by  the  Police  and  Firefighters  Plan  hired 
before  1980  retires  in  March  1998  At 
retirement,  he  is  age  55  with  32  years  and  17 
days  of  departmental  service.  The  Federal 
Benefit  Payment  begins  al  reUrement.  II  is 
based  on  the  31  years.  3  months,  and  17  days 
of  departmental  service  performed  as  of  June 
30, 1997.  Thus,  the  Federal  Benefit  Payment 
-     is  based  on  20  years  ofserviceal  the  2.5 
percent  accrual'  rale  and  1 1  years  and  3 
months  of  service  al  the  3.0  percent  accrual 
rate.  However,  the  annuity  is  limited  to  80 
percent  of  the  basic  salary  at  lime  of 
retirement.  (This  limitation  does  not  apply  to 
the  unused  sick  leave  credit.)  The  annuity 
computed  as  of  |une  30. 1997.  equals  the  hill 
benefit  payable;  therefore,  the  Federal  Benefit 
Payment  is  the  total  benefit. 

EXAMPLE  3A.— POLICE  OPTIONAL 
lPre-80  hire] 

Total  Annutty  Computation 

Birth  dale:  06/12/42 
Hire  dale:  03/14/66 
Separation  date:  03/30/98 
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EXAMPLE  3A.— Police  Optional— 
Continued 

[Pre-80  hire) 

Department  service:  32/00/17 
Other  service: 
Sick  leave: 
025  sennce:  20 
.03  service:  12 
Average  salary:  $75,328.30 
Final  salary:  $77,180.00 
Total:  $64,782.34 
Total/month:  $5,399.00 
Maximum:  $61,744.00 
$5,145.00 

Federal  Benefit  Payment  Computation 

Birth  dale:  06/12/42 
Hire  date:  03/14/66 
Separation  date:  06/30/97 
Department  service:  31/03/17 
Other  sennce: 
Sick  leave: 
.025  sennce:  20 
.03  servree:  1 1 .25 
Average  salary:  $75,328.30 
Final  salary:  $77,180.00 
Total:  $63,087.45 
Total/month:  $5,257.00 
Maximum:  $61 .744.00 
$5,145.00 

B.  In  this  example,  the  individual  in 
example  3B  also  has  6  months  of  unused  sick 
leave  at  retirement  The  sick  leave  credit  is 
not  subject  to  the  80%  limitation  and  does 
not  become  creditable  service  until  the  dale 
of  separation.  For  a  police  officer  (or  a  non- 
firefighting  division  firefighter)  such  an 
amount  of  sick  leave  would  be  1040  hours 
(130  days,  based  on  a  260-day  year,  times  8 
hours  per  day).  For  a  firefigbting  division 
firefighter,  such  an  amount  would  be  1092 
hours  (180  days  divided  by  360  days  per  year 
times  2184  hours  per  year).  Six  months  of 
unused  sick  leave  mcreases  the  aimual  total 
benefit  by  1.5  percent  of  the  average  salary, 
or  in  the  example  by  $94  per  month.  The 
District  is  responsible  for  the  portion  of  the 
annuity  attributable  to  the  unused  sick  leave 
because  it  became  creditable  at  retirement, 
that  is,  after  June  30. 1997. 

Example  3B.— Police  Optional 

[Pre-80  hire] 
Total  Annuity  Computation 

Birth  date:  06/12/42 
Hire  date:  03/14/66 
Separation  date:  03/30/98 
Department  service:  32/00/17 
Other  service: 
Sick  leave:  00A)6/00 
025  sennce:  20 
.03  se»vk»:  12 
Average  salary:  $75,328.30 
Final  salary:  $77,180.00 
Total  wofsl  credit  $64,782.34 
Total/month:  $5,399.00 
Max  vwVsl  credit:  $61,744.00 
Max  w/sl  credit  $62,873.92 
Monthly  benefit  $5,239.00 


Example  3B.— Police  Optional— 
Continued 

(Pre-80  hire) 
Federal  Benefit  Payment  Computation 

Birth  date:  06/12/42 
Hire  date:  03/14/66 
Freeze  date:  06/30/97 
Department  service:  31/03/17 
Other  service: 
Sick  leave:  none 
.025  sennce:  20 
.03  service  11.25 
Average  salary:  $75,328  30 
Final  Salary:  $77,180.00 
Total:  $63,087.45 
TolaVmonth:  $5,257.00 
Maximum:  $61 .744.00 
Monthly  benefit  $5,145.00 

Example  4:  Excess  Leave  Without  Pay 

In  this  example,  an  individual  covered  by 
the  Teachers  Plan  hired  before  1996  retires  in 
February  1998.  Al  retirement,  she  is  age  64 
with  27  years  of  departmental  service  and  6 
years.  7  months,  and  28  days  of  other  service 
(creditable  before  (ime  30. 1997).  However, 
only  6  months  of  leave  in  a  fiscal  year 
without  pay  may  be  credited  toward 
retirement  under  the  Teachers  Plan.  She  had 
3  months  and  18  days  of  excess  leave  without 
pay  as  of  )une  30, 1997.  Since  the  excess 
leave  without  pay  occurred  before  June  30. 
1997.  the  lime  attributable  to  the  excess  leave 
without  pay  is  subtracted  from  the  service 
used  in  both  the  Federal  Benefit  Pa\'menl  and 
the  total  benefit  computations.  The  Federal 
Benefit  Payment  begins  at  retirement.  It  is 
based  on  the  32  years  and  8  months  of 
service  (32  years.  11  months,  and  28  days 
minus  3  months  and  18  days  and  the  partial 
month  dropped);  5  years  of  service  at  the  1.5 
percent  accrual  rate.  5  years  of  service  al  the 
1-75  percent  accrual  rate,  and  22  years  and 
8  months  of  service  at  the  2  percent  accrual 
rate.  The  total  armuily  is  based  on  33  years 
and  4  months  of  service  (33  years,  7  months 
and  28  days  minus  3  monlhs  and  18  days  and 
the  partial  month  dropped)  5  years  of  service 
al  the  1.5  percent  accrual  rate,  5  years  of 
service  at  the  1.75  percent  accrual  rate  and 
23  years  and  4  monlhs  of  service  at  the  2 
percent  accrual  rate. 

Note:  For  the  Teachers  Plan,  section 
1230(a)  of  title  31  of  Ihe  D.C.  Code  (1997) 
allows  for  6  months  leave  without  pay  in  any 
fiscal  year.  For  the  Police  and  Firefighters 
Plan,  section  610(d)  of  title  4  of  the  DC-  Code 
(1997)  allows  for  6  months  leave  without  pay 
in  any  calendar  year. 

Example  4.— Teachers  Optional 

[PnB-96  hire] 
Total  Annuity  Computation 

Birth  date:  11/04/33 
Hire  dale:  03/01/71 
Separatkin  date:  02/28/98 
Department  service:  27/00/00 
Other  service:  06/07/28 
Excess  LWOP:  00/03/18 
-015  service:  5 


Example  4.— Teachers  Optional— 
Continued 

[Pre-96  hire] 

,0175  sennce:  5 
02  sennce:  23  333333 
Average  salary:  $53,121.00 
Total:  $33,421.96 
Total/month:  $2,785.00 

Federal  Benefit  Payment  Computation 

Birth  date:  11/04/33 
Hire  date:  03m/71 
Freeze  date:  06/30/97 
Oepanmem  sennce:  26/04/00 
Ottier  service:  06/07/28 
Excess  LWOP  Ofl/03'18 
.015  servk»:  5 
-0175  service:  5 

02  sennce:  26  666667 
Average  salary:  $53,121  00 
Total:  $32,713.68- 
Total/month:  $2,726  00 

Example  5:  Service  Credit  Deposits 

A.  An  individual  covered  by  the  Teachers 
Plan  hired  before  1996  retires  in  October 
1997.  At  retirement,  he  is  age  61  with  30 
years  and  3  days  of  departmental  service  plus 

3  years.  4  months,  and  21  days  of  other 
service  that  preceded  the  departmental 
ser\ice  for  which  the  deposit  was  fully  paid 
on  or  before  )une  30.  1997  The  Federal 
Benefit  Payment  begins  al  retirement  It  is 
based  on  the  29  years,  8  months,  and  22  days 
of  departmental  service  and  3  years.  4 
months,  and  21  days  of  service  performed  as 
of  lune  30,  1997.  Thus,  the  Federal  Benefit 
Payment  is  based  on  33  years  and  1  month 
of  service;  5  years  of  service  at  the  1.5 
percent  accrual  rate.  5  years  of  service  al  the 
1.75  percent  accrual  rate,  and  23  years  and 

1  month  of  service  at  the  2  percent  accrual 
rate  The  total  annuity  is  based  on  33  years 
and  4  months  of  service;  5  years  of  service 
al  the  1.5  percent  accrual  rale.  5  years  of 
service  at  the  1.75  percent  accrual  rate  and 
23  years  and  4  months  of  service  at  the  2 
percent  accrual  rale. 

Example  5A.— Teachers  Optional 

(Pre-96  Nro] 
Total  Aimulty  Computation 

Birth  date:  09/10/36 
Hire  dale:  10/09/67 
Separation  dale:  10/11/97 
Department  sennce:  30/00/03 
Other  service.  03/04/21 
Deposit  paid  before  Ireeze  dale 
Other  service  credit  alk)wed 
Sick  leave 
-015  servue:  5 
.0175  sennce:  5 
02  sennce:  23  333333 
Average  salary:  $45,680  80 
Total,  $28,740.84 
Total/month  $2,395.00 

FadanI  Banaflt  Payment  Computatian 

Birth  dale:  09/10^ 
Hire  date:  10/09/67 
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Example  5A.— Teachers  Optional— 
Continued 

|Pre-96  hire] 

freeze  date:  06/30/97 
Department  service:  29/30/22 
Other  service:  03/04/21 
Deposit  paid  before  freeze  date 
Ottier  service  credit  allowed 
Sick  leave 
015  service:  5 
0175  service:  5 

02  service:  23.083333;  13  days  dropped 
Average  salary:  $45,680.80 
Total:  $28,512.43 
Tolal/montti:  S2.376.00 

B.  In  this  example,  the  employee  in 
example  5  A  did  not  pay  any  of  the  deposit 
to  obtain  credit  for  the  3  years.  4  months,  and 

2 1  days  of  other  service  as  of  lune  30. 
1997.Thus.  none  of  the  other  service  is  used 
in  the  computation  of  the  Federal  Benefit 
Payment. 

An  individual  covered  by  the  Teachers 
Plan  hired  before  1996  retires  in  Oclot>er 
1997.  At  retirement,  he  is  age  61  with  30 
years  and  3  days  of  departmental  service  plus 
3  years.  4  months,  and  21  days  of  other 
service  that  preceded  the  departmental 
service  for  which  the  deposit  was  paid  in  full 
in  October  1997  (at  retirement).  The  Federal 
BeneBl  Payment  begins  at  retirement.  It  is 
based  on  only  the  29  years,  8  months,  and 

22  days  of  departmental  service  performed  as 
of  fune  30. 1997;  5  years  of  service  at  the  1.5 
pertrent  accrual  rate,  5  years  of  service  at  the 
1.75  percent  accrual  rate,  and  19  years  and 

8  months  of  service  at  the  2  percent  accrual 
rate.  The  totaJ  annuity  is  based  on  33  years 
and  4  months  of  service;  5  years  of  service 
at  the  1.5  percent  accrual  rate.  5  years  of 
service  at  the  1.75  percent  accrual  rate  and 

23  years  and  4  months  of  service  at  the  2 
percent  accrual  rate. 

Example  5B.— Teachers  Optiohwo. 

[Pre-96  fiire] 
Total  Annuity  Computation 

Birth  date:  09/10/36 

Hire  date:  10/09/67 

Separation  date:  10/11/97 

Department  service:  30/00/03 

Ottier  service:  03/04/21 

Total  deposit  paid  after  6/30/97 

Side  leave 

.015  sen/ice:  5 

.0175  service:  5 

.02  swvice:  23.333333 

Average  salary::  S4S.680.80 

Total:  S28.740.84 

Total/mortti:  $2,395.00 

Federal  Baneffi  Payment  Computation 

Birth  date:  09/10/36 

Hire  date:  10rt)9/67 

Freeze  date:  06/30/97 

Department  service:  29/08/22 

Ottier  service:  none 

Total  deposit  paid  alter  6/30/97 

SicK  leave: 

.015  senrice:  5 


Example  5B.— Teachers  Optional— 
Continued 

[Pre-96  hire] 

.01 75  sen/ice:  5 

.02  sennce:  19  666667;  22  days  dropped 

Average  salary::  S4S.6S0.80 
Total:  S25.390.91 
Total/month:  $2.116  00 

C.  In  this  example,  the  employee  in 
examples  5A  and  B  began  installment 
payments  on  the  deposit  to  obtain  credit 
for  the  3  years.  4  months,  and  21  days 
of  other  service  as  of  ]\xne  30. 1997,  but 
did  not  complete  the  deposit  until 
October  1997  (at  retirement).  The  other 
service  is  not  used  in  the  computation 
of  the  Federal  Benefit  Payment  because 
the  payment  was  not  completed  as  of 
June  30.  1997.  Thus,  the  result  is  the 
same  as  in  example  SB. 

Example  5C— Teachers  Optional 

[Pre-96  hire] 
Total  Annuity  Computation 

Birth  date:  09/10/36 

Hire  date:  10^09/67 

Separation  date:  10/11/97 

Department  service:  30/00/03 

Other  service:  03/04/21 

Partial  deposit  paid  as  of:  6/30/97 

Deposit  completed  after  6/30/97 

Sick  leave 

.015  service:  5 

0175  service:  5 

.02  service  23  333333 

Average  salary::  $45,680.80 

Total:  $28,740.84 

Total/month:  S2.395.00 

Federal  Benefit  Payment  Computation 

Birth  date:  09/10/36 
Hire  date;  10/09*7 
Freeze  date:  06/30/97 
Department  service:  29/08/22 
Ottier  service:  none 
Partial  deposit  as  of  6/30/97 
Deposit  completed  after  6^30/97 
Sick  leave 

Disservice:  5 
.0175  service:  5 

02  sennce:  19  666667:  22  days  dropped 
Average  salary::  $45,680.80 
Total:  $25,390  91 
Total/month:  $2,116.00 

Disability'  RetiKment  Examples 
Example  6:  Disability  Occurs  Before 
Eligibility  for  Optioiial  Retirement 

A.  In  this  example,  an  individual 
covered  by  the  Police  and  Firefighters 
Plan  hired  before  1980  retires  based  on 
a  disability  in  the  line  of  duty  in 
October  1997.  At  retirement,  he  is  age 
45  with  18  years,  5  months,  and  11  days 
of  departmental  service.  Since  he  had 
performed  less  than  20  years  of  service 
and  had  not  reached  the  age  of 


eligibility  for  an  optional  retirement,  the 
Federal  Benefit  Payment  does  not  begin 
at  retirement. 

When  the  disability  annuitant  reaches 
age  55.  he  satisfies  the  age  and  service 
requirements'  for  deferred  retirement.  At 
that  time  (August  20,  2007).  the  Federal 
Benefit  Payment  begins.  It  is  based  on 
the  18  years,  1  month,  and  17  days  of 
departmental  service  performed  as  of 
June  30, 1997.  all  at  the  2.5  percent 
accrual  rate. 

Example  6A.— Police  Disability  in 
Line  of  Duty  Age  45 

(Pre-80  hire) 
Total  Annuity  Computation 

Birth  date:  08/20/52 

Hire  date:  05/14/79 

Separation  date:  10/24/97 

Department  servK»:  18/05/11 

Otfier  service 

Sk;k  leave 

.025  sennce:  18  416667 

.03  service: 

Average  salary::  $47,788.64 

Final  salary:  $50,938.00 

Total:  $22,002  69 

Total/month:  SI  ,834.00 

2/3  of  average  pay:  $31 .859.09 

Monthly  $2,655,00 

Federal  Benaflt  Payment  Computation 

Birth  date:  08/20/52 
Hire  date;  05/14/79 
Separation  date:  06/30/97 
Department  service:  18/01/17 
Other  service 
Sick  leave 

.025  sen/ice:  18.083333 
03  service: 

Average  salary::  $47,788.64 
Final  salary:  $50,938  00 
Total:  $21 ,604.45 
Total/month:  $1 .800.00;  deferred 

B.  In  this  example,  an  individual  covered 
by  the  Teachers  Plan  hired  before  1996 
retires  based  on  a  disability  in  December 
1997.  At  retirement,  she  is  age  49  with  27 
years  and  4  months  of  departmental  service 
which  includes  3  years.  3  months  and  14 
days  of  excess  leave  without  pay  (prior  to 
June  30. 1997).  Since  she  does  not  qualify  for 
optional  retirement  at  separation,  the  Federal 
Benefit  Payment  does  not  begin  at  separation. 

When  the  disability  annuitant  reaches  age 
62.  sbe  will  satisfy  the  age  and  service 
requirements  for  deferred  reUrement.  At  that 
time  (March  9.  2010).  the  Federal  Benefit 
Payment  begins.  The  time  attributable  to  the 
excess  leave  without  pay  is  subtracted  from 
the  service  used  to  compute  the  Federal 
Benefit  Payment.  Since  the  excess  leave 
without  pay  occurred  before  June  30.  1997. 
the  deferred  Federal  BeneGt  Payment  is 
based  on  the  23  years  and  6  months  of 
service;  5  years  of  service  at  the  1.5  percent 
accrual  rate,  5  years  of  service  at  the  1.75 
percent  accrual  rate,  and  13  years  and  6 
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months  of  service  at  the  2  percent  accrual 
rate. 

Example  68.— Teachers  Disability 
Age  49 

|Pre-96  hire] 
Total  Annuity  Computatkm 

Birth  date;  03/09/48 

Hire  date:  09/01/70 

Separation  date: '2/31/97 

Department  setvree;  27/04/00 

Other  service; 

Excess  LWOP:  03/03/14 

.015  serves:  5 

,0175  sen/ice:  5 

.02  sennce:  14 

Average  salary:;  $53,121.00 

Total:  S23.506.04 

Total/month:  S1 .959.00 

Federal  Benefit  Payment  Computation 

Birth  date:  03/09/48 

Hire  date:  09/01/70 

Freeze  dale:  06/30/97 

Department  sennce:  26/10/00 

Other  service: 

Excess  LWOP:  03/03/14 

.015  service:  5 

,0175servKe;  5 

02  sennce:  13.5 

Average  salary;:  $53,121.00  • 

Total:  $22,974.83 

Total'month;  $1,915.00;  deferred 

Example  7:  Disability  Occurs  After  Eligibility 
for  Optional  Retirement 

A.  In  this  example,  an  individual  covered 
by  the  Police  and  Firefighters  Plan  hired 
before  1980  retires  based  on  a  disability  in 
the  line  of  duty  in  October  1997.  At 
retirement,  she  is  age  55  with  24  years.  5 
months,  and  11  days  of  departmental  service. 
Since  she  was  also  eligible  for  optional 
retirement  at  the  time  of  separation,  the 
Federal  Benefit  Payment  commences  at 
retirement.  It  is  based  on  the  24  years.  1 
months,  and  17  days  of  departmental  service 
performed  as  of  June  30. 1997.  Thus,  the 
Federal  Benefit  Payment  is  based  on  20  years 
of  service  at  the  2.5  percent  accrual  rate  and 
4  years  and  1  month  of  service  at  the  3 
percent  accrual  rate.  The  total  aiuiuity  is  tiase 
don  the  disability  formula  and  is  equal  to 
two-thirds  of  a  average  pay  because  that 
amoimt  is  higher  than  the  63.25  percent 
payable  based  on  total  ser\'ice. 

Example  7A.— Police  Disability  in 
Line  of  Duty  Age  55 

(pre-80  hire) 
Total  Annuity  Computation 

Birth  dale:  10/01/42 

Hire  dale;  05/14/73 

Separatk>n  date;  10/24/97 

Departtient  service;  24/05/1 1 

Other  sennce 

Sick  leave 

025  sennces:  20 

.03  service:  4.416667 


Example  7A.— Pouce  Disability  in 
Line  of  Duty  Age  55 — Continued 

(pre-80  hire) 

Average  salary:  $47,788  64 
Final  salary:  SSO.938.00 
Total.  $30,226.31 
Total/montti;  $2,519.00 
2/3  ot  average  pay;  S31 .859.09 
Monthly;  $2,655.00 

Federal  Benefit  Payment  Computation 

Birttvdate:  10/01/42 
Hire  date:  05/14/73 
Freeze  date:  06/30/97 
Department  service:  24/01/17 
Other  service 
Sick  leave 
025  sen/ice;  20 
03  sennce:  4  083333 
Average  salary  $47,788.64 
Final  salary:  $50,938.00 
Total;  $29,748.43 
Total/month;  $2,479.00 

B.  In  this  example,  an  individual  covered 
by  the  Teachers  Plan  hired  before  1996 
retires  based  on  a  disability  in  December 
1997.  At  retirement,  he  is  age  60  with  27 
years  and  4  months  of  departmental  ser\'ice 
which  includes  3  years.  3  months  and  14 
days  of  excess  leave  without  pay  (prior  to 
June  30. 1997).  Since  he  qualifies  for  optional 
retirement  at  separation,  the  Federal  Benefit 
Payment  begins  at  retirement.  Since  the 
excess  leave  without  pay  occurred  before 
June  30.  1997.  and  the  total  annuity  is  based 
on  actual  service  (that  is,  exceeds  the 
guaranteed  disability  minimum],  the  time 
attributable  to  the  excess  leave  without  pay 
is  subtracted  from  the  service  used  to 
compute  the  Federal  Benefit  Payment  and 
total  benefit.  The  Federal  Benefit  Payment  is 
based  on  23  years  and  6  months  of  ser\'ice; 
5  years  of  ser\ice  at  the  1 .5  percent  accrual 
rate.  5  years  of  ser\'ice  at  the  1.75  percent 
accrual  rate,  and  13  years  and  6  months  of 
service  at  the  2  percent  accrual  rate.  The  total 
annuity  payable  is  based  on  24  years  of 
service;  5  years  of  service  at  the  1.5  percent 
accrual  rate.  5  years  of  service  at  the  1.75 
percent  accrual  rate,  and  14  years  of  ser\'ice 
at  the  2  percent  accrual  rate. 

Example  7B.— Teachers  Disability 
Age  60 

[PrB-96  hire] 
Total  Annuity  Computation 

Birth  date;  03/09/37 

Hire  date;  09/01/70 

Separation  date:  12/31/97 

Department  service:  27/04/00 

Other  service 

Excess  LWOP03«yi4 

.015  service:  5 

.0175  sennce:  5 

.02  servee:  14 

Average  salary:  $53,121.00 

Total;  $23,506.04 

Total/month;  $1 ,959.00 


Example  7B.— Teachers  DiSabiuty 
Age  60 — Continued 

[Pre-96  hire) 
Federal  Banefll  Payment  Compulation 

Birth  date;  03/09/37 
Hire  date:  09/01/70 
Freeze  date:  06/30/97 
Department  service:  26/10/00 
Other  service 
Excess  LWOP03/03/14 
.015  service:  5 
.0175  service.  5 
02s8n'ice;  13  5 
Average  salary:  $53,121  00. 
Total:  S22.974.83 
Total/month  SI  .91 5.00 

Deferred  Retirement  Examples 

Example  8:  All  Service  Before  lune  30. 1997 

In  this  example,  an  individual 
covered  by  the  Police  and  Firefighters 
Plan  hired  before  1980  separated  in 
Ivlarch  1986  with  title  to  a  deferred 
annuity.  In  NovemJier  1997.  he  reaches 
age  55  and  becomes  eligible  for  the 
deferred  azmuity  based  on  his  15  years. 
9  months,  and  8  days  of  departmental 
service,  all  at  the  2.5  percent  accrual 
rate.  The  total  annuity  is  based  on  the 
same  15  years,  9  months,  and  8  days  of 
service  all  at  the  2.5  percent  accrual 
rate.  Since  all  the  service  is  creditable 
as  of  June  30, 1997,  the  Federal  Benefit 
Payment  equals  the  total  aimuity. 

Example  8.— Police  Deferred 

(Pre-BO  txre) 
Total  Annuity  Computation 

Birth  date:  11/20/42 

Hire  date:  06/01/70 

Separation  date:  03/08/86 

D^;>artment  service  1 5/09/06 

Oilier  sennce 

Sk:k  leave 

,025  sennce:  15,75 

,03  service:  0 

Average  salary:  $30,427.14 

Final  salary:  S45.41S.00 

Total:  S1 1,980.69 

Total/month:  $998.00 

Federal  Benefit  Payment  Computation 

Birth  date:  11/20/42 

Hire  date:  06/01/70 

Freeze  date:  03/08/86 

Department  service:  15/09/08 

Other  service 

Sick  leave 

.025  sennce:  15  75 

.03  service:  0 

Average  salary;  S30.427.14 

Final  salary  $45,415.00 

Total.  $1 1 .980.69 

Total'monlh;  $998  00 
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bample  9:  Service  Straddles  June  30.  1997 
In  this  example,  an  individual  covered  by 
the  Police  and  Firefighters  Plan  hired  before 
1980  separated  in  December  1997  with  title 
to  a  deferred  annuity.  In  November  2007.  he 
will  reach  age  55  and  becomes  eligible  to 
receive  a  deferred  annuity.  At  that  time,  the 
Federal  Benefit  Payment  begins.  It  is  based 
on  the  18  years  and  1  month  of  departmental 
service  performed  as  of  lune  30.  1997.  all  at 
the  2.5  percent  accrual  rate.  The  total  annuity 
begins  at  the  same  time,  based  on  his  18 
years.  6  months,  and  8  days  of  departmental 
service,  all  at  the  2.5  percent  accrual  rate. 

Example  9.— Pouce  Deferred 

(Pre-BO  hire] 

Total  Aimutty  Computation 

Birth  date;  11/20/52 

Hire  Sate;  06/01/79 

Separation  data;  12/08/97 

Department  service;  18/06/08 

Other  service 

Sick  leave 

025  service;  18.5 

.03  service;  0 

Average  salary;  $30,427 14 

Final  salaiy  $45.41 5  00 

Total;  $14,072.55 

Total/month;  $1,173.00 

Fadaral  Banafll  Paymant  Computatian 

Birth  date;  11/20/52 

Hire  date;  06/01/79 

Freeze  date;  06i/30/97 

Department  service;  18/01/00 

other  service; 

Sick  leave; 

025  service;  18.083333 

03  service;  0 

Average  salary;  $30,427  14 

Final  Salary;  $45,415.00 

Total:  $13,755.60 

Total/mootti  $1 ,146.00;  deterred 

Reduction  to  Provide  a  Survivor  Annuity 

Examples 

Example  10:  Survivor  Reduction  Calculations 

Both  of  the  following  examples  involve  a 
former  teacher  who  elected  a  reduced 
aimuity  to  provide  a  survivor  benefit. 

A.  In  this  example,  the  employee  elected 
hill  survivor  benefits.  The  Federal  Benefit 
Payment  is  reduced  by  2>/i  percent  of  the  first 
$3600  and  10  percent  of  the  balance.  The 
total  annuity  is  also  reduced  by  2*/2  percent 
of  the  first  S3600  and  10  percent  of  the 
balance. 

Example  lOA.— Teachers  Optional 
w/SuRvivoR  Reduction 

|PrB-96  hire] 
Total  Annuity  Computation 

Birth  date;  11/01/42 
Hire  date;  11/01/68 
Separation  date;  12/31/97 
Department  service:  29/02/00 
other  service;  0*09/18 


Example  ioa.— Teachers  Optional 
w/SuRvivoR  Reduction— Continued 

[PrB-96  hire] 

Military;  00/09/1 1 
.015  service:  5 
0175  service;  5 
.02  sen/ice;  23  666667 
Average  salary;  $66,785.00 
Total  unreduced;  $42,464.13 
Reduction;  $3,976.41 
Total  reduced;  $38,487.72 
Total/month;  $3,207.00 


Fadaral  Banaflt  Payment  Computation 

Birth  date;  11/01/42 

Hire  date;  11/01/68 

Freeze  date;  06/30/97 

Department  service;  28/08/00 

Other  service;  03/09/18 

Military;  00/09/1 1 

.015  service;  5 

.0175  service;  5 

02  service;  23.166667 

Average  salary;  $66,785.00 

Total  unreduced;  $41,796.28 

Reduction:  $3,909.63 

Total  reduced:  $37,886.65 

Total/monm:  $3.157.00 

B.  In  this  example,  the  employee  elects  to 
provide  a  partial  survivor  annuity  based  on 
$3600  per  year.  The  Federal  Benefit  Payment 
is  reduced  by  $90  per  year.  The  total  benefit 
is  reduced  by  $90  per  year. 

Example  1 0B.— Teachers  Optional 
w/SuRvivoH  Reduction 

|Pre-96  hire] 

Total  Annuity  Computation 

Birth  date;  11/01/42 

Hire  date;  11/01/68 

Saparation  date;  12/31/97 

Department  service;  29/02/00 

Other  sennce;  03/09/18 

MlliUry;  00/09/11 

.015  sorvica:  5 

.0175  service;  5 

,02  service:  23  666667 

Average  salary  $66,785.00 

Total  unreduced;  $42,464.13 

Reduction,  $90.00 

Total  reduced;  $43,374.13 

Total/month;  $3,531.00 

Fadaral  Banem  Paymant  Computation 

Birth  date;  11A)1/42 

Hire  date:  11/01/68 

Freeze  date;  06/30/97 

Department  service,  28/08/00 

Other  sen/ice;  03/09/18 

MHitary  00/09/11 

015  sen/ice;  5 

,0175  service;  5 

.02  sennce.  23  166667 

Average  salary;  $66,785.00 

Total  unreduced;  $41,796.28 

Reduction:  $90.00 

Total  reduced:  $41,706,28 


Example  1 0B.— Teachers  Optional 
w/SuRvivoR  Reduction— Continued 

[Pre-96  hire] 
Total/month;  $3,476.00         

Early  Optional  or  Involuntary  Retirement 

Examples 

Example  H:  Early  Optional  With  Age 

Reduction 

In  this  example,  an  individual  covered  by 
the  Teachers  Plan  hired  before  1996  retires 
voluntarily  in  February  1998,  under  a  special 
program  that  allows  early  retirement  with  at 
least  20  years  of  service  at  age  50  older,  or 
at  least  25  years  of  service  at  any  age.  At 
retirement,  she  is  6  full  months  short  of  age 
55.  She  has  25  years  and  5  months  of 
departmental  service:  6  years.  2  months,  and 
19  days  of  other  service  (creditable  before 
)une  30, 1997);  and  2  months  and  9  days  of 
unused  sick  leave.  Since  she  is  not  eligible 
for  optional  retirement  and  she  is  eligible  to 
retire  voluntarily  only  because  of  the  District- 
approved  special  program,  the  Federal 
Benefit  Payment  is  calculated  similar  to  a 
disability  retirement.  It  does  not  begin  until 
she  becomes  eligible  for  a  deferred  aimuity 
at  age  62. 

When  it  commences  the  Federal  Benefit 
Payment  will  be  based  on  the  service 
creditable  as  of  [una  30,  1997:  30  years  and 
1 1  months  of  service;  5  years  of  service  at  the 
1.5  percent  accrual  rate,  5  years  of  service  at 
the  1  75  percent  accrual  rate,  and  20  years 
and  n  months  of  service  at  the  2  percent 
accrual  rate.  The  total  annuity  is  based  on  5 
years  of  service  at  the  1.5  percent  accrual 
rate.  5  years  of  service  at  the  1.75  percent 
accrual  rale  and  21  years  and  9  months  of 
.     service  at  the  2  percent  accrual  rate 

(including  the  unused  sick  leave).  Because 
the  Federal  Benefit  Payment  is  based  on  the 
deferred  aimuity,  rather  than  the  early 
voluntary  retirement,  it  is  not  reduced  by  the 
age  reduction  factor  used  to  compute  the 
total  benefit. 

Example  11.— Teachers  Early  out 
W/Age  Reduction 

lPre-96  hire] 

Total  Annuity  Computatian 

"     Birth  date;  09/20/43 
Hire  date;  10/01/72 
Separation  date;  02/28/98 
Dapwtirant  sennce  25/05/00 
Olhar  service;  06/02/19 
Side  leave;  0Q/02W9 
.015  sennce;  5 
.0175  sennce  5 
.02  sennce;  21  75 
Average  salar/:  $69,281  14 
Total  unreduced;  $41,395,48 
Reduction  factor  0  990000 
Total  reduced;  $40,981.53 
Total  month:  $3,415.00 
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Example  1 1  .—Teachers  Early  out 
W/Age  Reduction — Continued 

[Pre-96  hire] 
Federal  Benefit  Paymant  Computation 

Birth  date;  09/20/43 

Hire  date:  10/01/72 

Freeze  dale;  06/30/97 

Department  service;  24/09/00 

Other  service;  06/02/19 

.015  service;  5 

,0175  sen/ice;  5 

02  sennce;  20,916667 

Average  salary:  $69,281,14 

Total  unreduced;  $40,240.80 

Reduction  (actor  1 .000000;  no  reduction 

Total  reduced;  $40,240.80 

Total/month;  $3,353,00:  defened 

Example  12:  Involuntary  With  Age  Reduction 

In  this  example,  an  individual  covered  by 
the  Teachers  Plan  hired  before  1996  retires 
involuntarily  in  February  1998.  At 
retirement,  she  is  6  full  months  short  of  age 
55.  She  has  25  years  and  5  months  of 
departmental  service:  6  years.  2  months,  and 
19  days  of  other  service  (creditable  before 
lune  30, 1997);  and  2  months  and  9  days  of 
unused  sick  leave.  The  Federal  Benefit 
Payment  begins  at  retirement.  It  is  based  on 
the  30  years  and  1 1  months  of  service:  5 
years  of  service  at  the  1.5  percpnt  accrual 
rate.  5  years  of  service  at  the  1 .75  percent 
accrual  rate,  and  20  years  and  11  months  of 
service  at  the  2  percent  accrual  rate.  The  total 
annuity  is  based  on  5  years  of  service  at  the 
1 .5  peiicent  ac-crual  rate,  5  years  of  service  at 
the  1.75  percent  accrual  rale  and  21  years 
and  9  months  of  service  at  the  2  percent 
accrual  rate  (including  the  unused  sick 
leave).  Both  the  Federal  Benefit  Payment  and 
the  total  benefit  are  reduced  by  the  age 
reduction  foctor. 

Example  12.— Teachers 
Involuntary  W/Age  Reduction 

(PrB-96  hire] 
Total  Annuity  Compulation 

Birth  date;  09/20/43 
Hire  date;  10A)l/72 
Separation  date;  02/28/98 
Department  service:  25/05/00 
Other  service:  06/02/1 9 
Sick  leave:  00/02/09 

015  service:  5 
,0175  servKe:  5 

02  service;  21.75 
Average  salary:  $69,281.14 
Total  unreduced:  $41.39548 
Age  reduction  factor;  0.990000 
Total  reduced:  $40.981 .53 
Total  month:  $3,415.00 

Federal  Benafit  Paymant  Computation 

Birth  date;  09/20/43 
Hire  date;  10/01/72 
Freeze  date;  06/30/97 
Department  sennce;  24/09/00 
Other  sennce:  06/02/19 
.015  sennce:  5 


Example  12.— Teachers  Involun- 
tary W/Age  Reduction— Contin- 
ued 

(Pre-96  hire] 

.0175  service:  5 
,02  service:  20  916667 
Average  salary:  $69,281  14 
Total  unreduced;  $40,240  80 
Age  reduction  factor;  0,990000 
Total  reduced;  $39,838,39 
Total/month;  $3,320.00 

Death  Benefits  Example 

Example  13:  Death  Benefits  Calculation 

Regardless  of  whether  death  occurs  in 
service  or  after  retirement,  if  the  death 
benefit  is  not  based  on  the  length  of  service, 
the  portion  of  a  death  benefit  that  is  a  Federal 
Benefit  Payment  is  based  on  the  ratio  of  the 
number  of  months  of  the  decea.sed 
employee's  service  as  of  )une  30. 1997,  to  the 
number  of  months  of  the  deceased 
employee's  total  ser\'ice.  This  proration  will 
always  apply  to  cases  of  death  afier 
retirement  in  which  the  survivor  aimuity  is 
based  on  the  reduction  in  the  employee's 
annuity  to  provide  the  benefit.  It  also  applies 
to  lump-sum  benefits  and  benefits  computed 
under  a  guaranleed-minimum  or  a 
percentage-of-disability-al-retirement 
formula. 

A.  In  this  example,  an  individual  covered 
by  the  Teachers  Plan  retires  in  April  1998 
with  30  years  of  service  and  elects  to  provide 
a  full  survivor  annuity.  He  dies  in  lune  1998. 
The  Federal  Benefit  Payment  is  97 '/i  percent 
(351  months/3B0  months)  of  the  total 
survivor  benefit. 

Example  1  3A.— Teachers  Death 
Benefits 

[Pre-96  hirel 

Total  Annuity  Computation 

Birth  date;  04A)1/46 

Hire  dale;  04/01/68 

Separation  date;  04/01/98 

Death  date;  06/24/98 

[department  sennce;  30/00/00 

Other  service; 

Sick  leave; 

Months;  360 

Annual  Benefit:  $12,000.00 

Monthly  Benefit;  $1 .000  00 

■  Federal  Benefit  Paymant  Computation 

Birth  date:  04/01/46 
Hire  date:  04/01/68    " 
Freeze  date;  06/30/97 
Death  date;  06/24/98 
Department  son/ice;  29/03AX) 
Other  service: 

-  Months:  351 

$11,700.00 

-  $975.00 

B.  In  this  example,  a  teacher  dies  in  sen.'ice 
on  lune  30.  1998  after  31  years  of 
departmental  service.  Since  the  survivor 
annuity  is  based  on  actual  service,  the 
Federal  Benefit  Payment  is  based  on  the  30 


years  of  service  as  of  June  30,  1997.  The  total 
benefit  is  based  on  the  31  years  of  total 
service.  No  proration  is  appropriate. 

Example  13B.— Teachers  Death 
Benefits 

[Pre-96  hire] 
Total  Annuity  Computation 

Birth  date;  07/01/39 
Hire  date:  07/01/67 
Sepaiatnn  date;  06GO/98 
Death  date;  06/30/98 
Department  sennce;  31/OOW) 
Other  service; 
Sick  leave; 

Average  sal.  $38,787.88 
Annual  Benefit;  $12,426,67 
Monthly  Benefit;  $1,036,00 

Federal  Benafit  Payment  Computalion 

Birth  date;  07/01/39 
Hire  date;  07/01/67 
Freeze  date:  06/30/97 
Oeatti  date;  06/30/98 
(department  service:  30/00/00 
Other  servk:e: 
Average  sal  $38,787/88 
Annual  Benefit.  $12,000.00 
Monthly  Benefit;  SI  ,000,00 

C.  In  this  example,  a  teacher  dies  in  service 
on  April  1.1998  after  15  years  of 
departmental  ser\ice.  Since  the  sur\'ivor 
aimuity  is  l»sed  on  the  guaranteed 
minimum,  the  Federal  Benefit  Payment  is  a 
prorated  portion  of  the  total  benefit.  Since 
the  teacher  had  171  months  of  service  as  of 
the  fieeze  date  and  180  months  of  service  at 
death,  the  Federal  Benefit  Payment  equals 
171/180ths  of  the  total  benefit. 

Example  IX.— TEACHERS  DEATH 
Benefits 

(PTe-96  hire) 

Total  Annuity  Computation 

Birth  dale  04/01/61 
Hire  date  04/01/83 
Separation  dale;  04/01/96 
(3eath  dale  04/01/98 
Department  service:  15/00/01 
Average  salary:  $36,000  00 
Montns-  180 
.     Annual  Benefit;  $7,920  00 
Monthly  Benefit  $660  00 

Federal  Benefit  Paymem  Computalion 

Birth  dale;  04/01/61 
Hire  date;  04/01/83 
Freeze  date;  06/30/97 
Death  date  04/01/98 
Department  sennce;  14/03/00 
Average  salary:  $36,000  00 
Months;  171 

Ratio  (171/180):  0  950000 
Annual  Benefit;  $7,524  00 
Monthly  Benefit;  $627  00 
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Cost  oi  Living  Adfustment  Examples 
Example  14:  Application  of  Cost  of  Living 
Adjustments 

Cost  of  living  adjustments  are  applied 
directly  to  the  Federal  Benefit  Payment  to 
determine  the  new  rate  of  the  Federal  Benefit 
Payment  after  a  cost  of  living  adjustment. 

A.  In  thi.s  example,  the  cost  of  living 
adjustment  is  the  same  for  the  Federal 
Benefit  Payment  and  the  non-Federal  Benefit 
Payment  poction  of  the  total  benefit. 
Effectively,  the  total  cost  of  living  adjustment 
is  proportionally  split  between  the  Federal 
Benefit  Payment  and  the  non-Federal  Benefit 
PavTnent. 

Example  14A.— Teachers  Cost  of 

UVINQ  ADJUSTMEt^ 
(Pre-96  hire] 

Bmwttt  ConiiHitaUon  (at  mlfenwnt) 

Total  annuity  computation: 

Birth  date;  11/04/4B 

Hire  dale:  03/01/86 

Separation  dale  02/28/2013 

Depanment  service:  27/00/00 

Other  service;  06/07/28 

Paid  m  1995: 

Excess  LWOP  in  1990:  00A)3/18 

015  service:  5 
.0175  service;  5 

02  service:  23333333 
Average  salary;  $53,121.00 
Total:  S33.421. 96 
TotaVmooth;  S2.78S.00 

Federal  Benefit  Payment  Computation: 

Birth  aate   ii;04/48 

Hire  date  03/01/86 

Freeze  date;  06/30/1997 

Department  service:  1 1/04/00 

Other  service:  06/07/28 

Paid  in  1995: 

Excess  LWOP  in  1990:  00/03/18 

.015  service;  5 

.0175  service:  5 

02  service;  7  666667 

Average  salary:  S53,121.00 

Total;  SI  6.777  38 

Total/month:  S1 .396.00 

COLA  Computation 

DC  COLA  rate  4% 

Total  COLA:  1 1 1 

New  rate  2896 
Federal  COLA  rale;  4% 

Federal  COLA  56 

New  rate;  1454 

B.  In  this  example,  a  new  District  plan 
applies  a  different  cost  of  living  adjustment 
than  is  provided  for  the  Federal  Benefit 
PaymenL  The  Federal  Benefit  Payment  will 
be  unaffected  by  the  new  District  plan.  In 
such  a  case,  the  total  cost  of  living 
adjustment  is  no  longer  proportionally  split 
between  the  Federal  Benefit  Payment  and  the 
non-Federal  Benefit  Payment. 


EXAMPLE  14B.— Teachers  Cost  of 
Living  Adjustment 

|Pre-96  hire) 
Benefit  Computation  (at  retirement) 

Total  annuity  computation; 

Birth  date  11/04/48 

Hire  date:  03/01/86 

Separation  date;  02/28/2013 

Department  service;  27/00/00 

Other  service  06/07/28 

Paid  in  1995; 

Excess  LWOP  in  1990:  00/03/18 

.015  service:  5 

,0175  service:  5 

.02  sennce;  23.333333 

Average  salary:  $53,121.00 

Total:  S33.421. 96 

Total/month:  S2.785.00 
Federal  Benefit  Payment  computation: 

Birth  date:  11/04/48 

Hire  date;  03/01/86 

Freeze  date:  06/30/1997 

Department  service:  11/04/00 

Other  senrice;  06/07/28 

Paid  In  1995; 

Excess  LWOP  in  1990:  00A)3/18 

.015  service:  5 

0175  sennce;  5 

02  service:  7.666667 

Average  salary  S53,121,00 

Total;  $16,777.38 

Total/month:  SI  .398.00 

COiA  Computation  Variations 

Variation  1 

DC  Cola  rate  5%  of  total  benefit 

Total  COLA:  $139  00 

New  rate;  $2,924.00 
Federal  COLA  rate  4%  of  Federal  Benefit 

Payment 

Federal  COLA;  $56  00 

New  rate:  SI  .454.00 

Variation  2 

DC  COLA  rate  5%  of  DC  Payment 
Total  COLA:  $125,00 
New  rate;  $2,910.00 
Federal  COLA  rate  4%  of  Federal  Benefit 

Payment 
Federal  COLA:  $56.00 
New  rate:  $1.454  00 

BelroactivB  Payment  of  Accrued  Annuity 

Example 

Example  15:  Accrual  of  Federal  Benefit 

Pa>'menl 

The  Federal  Benefit  Payment  begins  to 
accrue  on  the  annuity  commencing  date, 
regardless  of  whether  the  employee  is  added 
to  the  aimuity  roll  in  time  for  the  regular 
payment  cycle.  If  the  employee  is  due  a 
retroactive  payment  of  accrued  annuity,  the 
portion  of  the  retroactive  payment  that  would 
have  been  Federal  Benefit  Payment  (if  it  were 
made  in  the  regular  payment  cycle!  is  still 
Federal  Benefit  Payment. 

In  this  example,  a  teac:her  retired  effective 
September  1 1 ,  1996.  She  was  added  to  the 
retirement  rolls  on  the  pay  date  November  1, 
1998  (October  1  to  October  31  accrual  rycle]. 


Her  Federal  Benefit  Payment  is  $3000  per 
month  and  her  total  benefit  payment  is  $3120 
per  month.  Her  initial  check  is  $5200  because 
it  includes  a  prorated  payment  for  20  days 
(Septemlier  11  to  September  30).  The  Federal 
Benefit  Payment  js  $5000  of  the  initial  check 
($3000  for  the  October  cycle  and  $2000  for 
the  September  cycle). 

Example  15.— Teachers  Accrued 
Benefit 

[PrB-96  hire) 

Total  Annuity  Computation 

Binhdate:  11/01/42 

Hire  date:  09/01/66 

Separation  date;  09/10/98 

Department  sennce:  32/00/10 

.015  service:  5 

.0175  sennce:  5 

.02  service;  22 

Average  salary:  $62,150.00 

Total:  $37,445.38 

Total/month:  $3,120,00 

Sept  11-30:  $2,080.00 
Oct  1-31:  $3,120,00 
Nov  1-30:  $3,120  00 

Fedaral  Beneflt  Payment  Computation 

Birth  dale;  11/01/42 
Hire  date;  09/01/66 
Freeze  date.  06/30/97 
Department  sennce:  30/10/00 
.015  service:  5 
.0175  sennce.  5 
.02  service:  20.833333 
Average  salary:  $62,150.00 
Total:  $35,995,21 
Total/month:  $3,000.00 
Sept  11-30;  $2,000,00 
Oct  1-31:  S3.000.00 
Nov  1-30:  $3,000.00 

|FR  Doc.  99-32168  Filed  12-10-99:  8:45  am] 
aiuJNa  cooE  a«iiK-»-p 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  217  and  219 

National  Forest  System  Land  and 
Resource  Management  Planning 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  supplemental 
information. 

summary:  On  October  5. 1999.  the 
Forest  Service  published  a  proposed 
rule  to  guide  land  and  resource 
management  planning  on  national 
forests  and  grasslands.  On  October  19. 
1999,  the  agency  published  a  notice  of 
23  national  town  meetings  to  be  held  for 
purposes  of  explaining  and  receiving 
written  comment  on  the  proposed  rule. 
The  Forest  Service  is  now  publishing 


the  briefing  materials  and  questions 
used  at  the  public  meetings  to  ensure 
that  those  who  cannot  attend  the 
meetings  have  an  opportimity  to  use 
this  information  for  providing  comment. 
DATES:  Comment  on  the  proposed  rule, 
including  the  information  in  this  notice, 
must  be  received  in  writing  by  January 
4,  2000, 

/kOORESSES:  Send  written  comments  on 
the  proposed  planning  rule  to  the 
CAET-USDA,  Attn;  Planning  Rule.' 
Forest  Service.  USDA,  200  East 
Broadway.  Room  103.  Post  Office  Box 
7669.  Missoula.  MT  59807;  via  email  to 
planreg/wo_caet®fs.fed.us;  or  via 
facsimile  to  (406)  329-3021. 

Comments,  including  names  and 
addresses  when  provided,  are  subject  to 
public  inspection  and  copying.  The 
public  may  inspect  comments  received 
on  the  proposed  rule  in  the  Office  of 
Deputy  Chief.  Third  Floor.  Southwest 
Wing.  Yates  Building,  14th  and 
Independence  Ave..  SW,  Washington. 
DC.  between  the  hours  of  8:30  AM  and 
4:00  PM. 

FOR  FUftTHER  INFORMATION  COfiTACT:  Bob 
Cunningham.  Ecosystem  Management 
Coordination  Staff,  telephone:  (406) 
329-3388. 

SUPPLEMENTARY  INFORMATION:  A 
Committee  of  Scientists  was  chartered 
by  Agriculture  Secretary  Dan  Glickman 
to  advise  the  Forest  Service  on 
improvements  that  could  be  made  in  the 
National  Forest  System  Land  and 
Resource  Management  planning 
process.  The  Forest  Service  published  a 
proposed  rule  on  October  5.  1999  (64  FR 
54074).  The  Committee  also 
recommended  that  the  agenc>'  use  new 
and  innovative  methods  of  engaging  the 
public  in  its  work.  The  Forest  Service 
responded  to  their  recommendation  by 
sponsoring  a  series  of  23  town  hall 
meetings  across  the  country  on  the 
proposed  planning  regulation  (64  FR 
56294). 

The  tov™  hall  meeting  format  was 
designed  to  introduce  participants  to  the 
major  themes  contained  in  the  proposed 
forest  planning  rule  and  to  create  an 
opporttmity  for  people  to  talk  with  each 
other  about  the  proposed  rule.  The  foin 
themes  and  discussion  questions  which 
follows  are  being  used  at  the  23  public 
meetings. 

Town  Hall  Meedng  Discussion 
Questions 

Theme  1 :  Sustainability 

After  reading  the  information  below 
about  sustainability,  please  answer  the 
following  questions.  What  do  you  like 
about  the  theme  of  sustainability  and  its 
key  points?  Do  you  see  areas  that  need 


clarification,  that  are  missing,  or  that 
you  disagree  with? 

Sustainability  means  meeting  the 
needs  of  present  generations  without 
compromising  the  needs  of  futtire 
generations.  The  proposed  rule  would 
affirm  ecological,  social,  and  economic 
sustainability  as  the  overall  goal  for 
management  of  national  forests  and 
grasslands.  To  achieve  sustainabihty, 
the  first  priority  for  management  would 
be  the  maintenance  and  restoration  of 
ecological  sustainability.  This  will  allow 
the  Forest  Service  to  provide  a 
sustainable  flow  of  products,  services, 
and  other  values  from  national  forests 
and  grasslands.  Making  ecological 
sustainability  the  first  priority  does  not 
mean  that  the  agency  will  maximize  the 
protection  plant  and  animal  species  to 
the  exclusion  of  human  values  and  uses. 
Rather,  it  means  that,  without 
ecologically  sustainable  systems,  other 
uses  of  the  lands  and  their  resources 
would  be  impaired 

Achieving  ecological  sustainability 
requires  maintaining  or  restoring 
ecological  integrity,  which  is  defined  as; 
"An  ecosystem  that,  at  multiple 
geographic  and  temporary  scales, 
maintains  its  characteristic  diversity  of 
biological  and  physical  components, 
spatial  patterns,  structure,  and 
functional  processes  within  its 
approximate  range  of  historic 
variability.  These  processes  include 
disturbance  regimes,  nutrient  cycling, 
hydrological  functions,  vegetation 
succession,  and  species  adaption  and 
evolution.  Ecosystems  with  integrity  are 
resilient  and  capable  of  self-renewal  in 
the  presence  of  the  cumulative  effects  of 
human  and  natural  disturbances." 

The  management  of  national  forests 
and  grasslands  will  promote  economic 
and  social  sustainability  through:  (1) 
Involvement  of  interested  and  affected 
people  in  Forest  Service  activities:  (2) 
the  development  and  consideration  of 
relevant  social  economic  information, 
including  the  social  and  economic 
characteristics  of  conununities  affected 
by  Forest  Service  decisions:  and.  (3)  the 
prixluction  of  a  range  of  products, 
services,  and  values,  such  as  clean  air 
and  water,  productive  soils,  biological 
diversity,  wildlife,  wood  fiber, 
employment,  commimity  development 
opportunities,  recreation,  beauty, 
inspiration,  wonder,  and  a  refuge  for  the 
renewal  of  the  himian  spirit. 

Theme  2:  Integrating  Science      ■ 

After  reading  the  information  below 
about  the  theme  of  integrating  science, 
please  answer  the  foUovring  questions. 
What  do  you  like  about  the  theme  of 
integrating  science  and  its  key  points? 
Do  you  see  areas  that  need  clarification. 


that  are  missing,  or  that  you  disagree 
with?  Integrating  science  means  placing 
renewed  emphasis  on  the  use  of  best 
available  science  and  giving  scientists  a 
more  active  role  in  planning  and 
decisionmaking.  The  proposed  rule:  (1) 
Fosters  the  exchange  of  information  and 
ideas  among  scientists,  the  public,  and 
the  Forest  Service:  (2)  allows  for  broad- 
scale  and  local  assessments  that 
examine  the  ecological,  social,  and 
economic  conditions  and  issues 
affecting  an  area:  (3)  emphasizes 
monitoring  and  evaluation  so  that  the 
Forest  Service  can  adopt  as  conditions 
change  and  more  is  learned  over  time: 
(4)  links  project  implementation  to 
monitoring  funding,  such  that  projects 
could  not  be  authorized  unless  there  is 
a  reasonable  expectation  that  adequate 
funding  will  be  available  to  complete 
required  project  monitoring:  (5) 
establishes  science  advisory  boards 
designed  to  improve  Forest  Service 
aixess  to  the  latest  scientific 
information  and  analysis;  (6)  allows 
peer  reviews  and  science  consistency 
checks  to  ensiu^  that  the  best  available 
science  is  used  in  plaxming  and 
decisionmaking;  and  (71  ensures  that 
scientists  from  a  broad  range  of 
disciplines  and  institutions  will  play  an 
increased  role  in  nearly  every  stage  of 
land  management  planning. 

Scientists  will:  (1)  Identify  new  issues 
and  translate  new  information  about  the 
conditions  of  forests  and  grasslands:  (2) 
conduct  appropriate  broad-scale 
assessments  and  local  analyses:  (3) 
design  and  review  monitoring  prottKols: 
(4)  conduct  peer  reviews  and  science 
consistency  checks:  and.  (5)  formulate 
potential  solutions  to  issues  by 
analyzing  management  options. 

Theme  3:  Creating  U\ing  Documents 

After  reading  the  information  below 
about  creating  living  dociunents.  please 
answer  the  following  questions.  What 
do  you  like  about  the  theme  of  creating 
living  documents  and  its  key  points?  Do 
you  see  areas  that  need  clarification, 
that  are  missing,  or  that  you  disagree 
with? 

Creating  living  documents  means 
creating  a  planning  process  that  enables 
Forest  Service  officials,  in  conjunction 
with  their  public  partners,  to  address 
emerging  issues,  public  ideas,  new 
information,  or  changed  CMnditions, 
more  quickly  and  .soundly 

The  proposed  planning  process  is 
designed  to  continue  the  learning  and 
innovation  that  has  occurred  and 
continues  to  occiu-  among  the  Forest 
Service  and  its  partners.  It  is  not  a 
"cookbook"  for  making  decisions,  but  a 
process  that  encourages  the  evolution  of 
new  ideas.  The  planning  process  is 
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dynamic  so  that  the  Forest  Service  can 
respond  rapidly  to  issues  and 
opportunities  identified  through 
discussions  with  the  public,  monitoring, 
broad-scale  or  local  assessments,  new 
laws  and  policies,  etc. 

The  scale  of  Forest  Service  planning 
would  be  based  on  the  scale  of  the  topic 
to  be  considered  rather  than  Forest 
Service  administrative  boundaries.  For 
example,  two.  three,  or  twenty  national 
forest  might  work  together  to  address  a 
certain  issue.  Issues  extending  beyond 
national  forest  and  grassland  boundaries 
would  also  be  addresses,  while 
respecting  private  property  boundaries. 
Land  management  plans  are  based  on 
realistic  funding  levels  so  that  they  do 
not  create  expectations  that  cajmot  be 
fulfilled.  Plans  become  a  collection  of 
decisions,  like  a  loose-leaf  notebook, 
that  stay  current  and  continue  to  guide 
decisions  rather  than  a  weighty  book 
that  gathers  dust  on  the  shelf  once  it  is 
completed. 

Theme  4:  Collaboration 

The  theme  of  collaboration  is  an 
especially  important  aspect  of  the 
proposed  rule,  and  we  would  like  some 
specific  advice  &om  you  on  this  subject. 
Collaboration  means  actively  engaging 
the  public,  interested  organizations,  and 
federal,  tribal,  state  and  local 
govenmients  in  solving  problems  that 
affect  national  forests  and  grasslands. 

Under  the  proposed  rule,  the  Forest 
Service  would:  (1)  Actively  engage  its 
partners  in  Forest  Service  activities;  (2) 
convene,  facilitate,  and  participate  in 
efforts  aimed  at  solving  problems, 
defining  future  goals  and  opportunities, 
and  addressing  issues  that  affect 
national  forests  and  grasslands;  (3) 
partner  with  other  governments, 
agencies.  Companies,  and  individuals  to 
address  issues  that  are  common  across 
a  shared  landscape:  and  (4)  make  future 
planning  processes  transparent. 

We  know  that  your  time  and  energy 
are  valuable,  and  given  that  govenmient 
entities  like  the  Forest  Service  have 
specific  duties  and  responsibilities  they 
must  fulfill.  The  Forest  Service,  for 
example  cannot  give  up  its  final 
decisionmaking  authority.  Given  this 
information,  what  are  some  general 
guidelines  the  Forest  Service  should 
follow  in  working  with  others  in 
addressing  natural  resources  issues? 
What  are  some  things  the  Forest  Service 
can  do  to  best  take  advantage  of  your 
expertise  and  the  skills  of  other  people 
interested  in  the  future  of  our  national 
forests  and  grasslands? 


Dated:  December  7, 1999. 
Hilda  Diaz-Soilero, 
Associate  Chief  for  Satural  Resources. 
IFR  Doc.  99-32146  Filed  12-10-99;  8:45  am] 
nUMQ  COOE  3410-11-M 


Er4VIR0NMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-217-0204-EC;  FHL -6505-8) 

Approval  and  Promulgation  of 
Impleniefitation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District;  Reopening  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKW:  Proposed  rule;  reopening  of  the 
comment  period. 

summary:  EPA  is  reopening  the 
comment  period  for  a  proposed  rule 
published  October  28.  1999  (64  FR 
58008).  On  October  28.  1999,  EPA 
proposed  a  limited  approval  and  limited 
disapproval  of  revisions  to  the 
California  State  Implementation  Plan  for 
the  San  [oaquin  Vallev  Unified  Air 
PolluUon  Control  District  (SJVUAPCD). 
This  revision  concerns  SJVUAPCD  Rule 
4354  which  controls  oxides  of  nitrogen 
(NOx)  emissions  from  glass  melting 
furnaces.  In  response  to  a  request  from 
the  California  Environmental 
Associates.  EPA  is  reopoening  the 
comment  period  for  30  days. 

DATES:  The  comment  period  is  reopened 
until  December  29. 1999. 

AOOflESSES:  Comments  should  be 
submitted  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4).  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin  at  (415)  744-1903. 

Dated:  Deceint>er  1.  1999. 
Alexis  Strauas, 

Acting  Regionat  Administrator,  Region  IX. 
IFR  DcK.  99-32180  Filed  12-10-99:  8:45  am) 
■UMQ  COOE  6SaO-iO-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptteric 
Administration 

50  CFR  Part  226 

[Docket  No.991 11 6305-9305-01;  I.D. 
NO.110599D1 

RIN  0648-ALJ2 

Designated  Critical  Habitat:  Re- 
Proposed  Critical  Habitat  for 
Johnson's  Saagrsss 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

.atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  notice  of  hearing; 

request  for  comments;  correction. 

SUMMARY:  In  the  proposed  rule  on 
designating  critical  habitat  for  lohnson's 
seagrass.  published  on  December  2. 
1999.  the  Figures  beginning  on  page 
67542  did  not  have  complete  latitude 
and  longitude  designations.  This 
document  corrects  the  proposed  rule. 
ADDRESSES:  Written  comments  on  this 
proposed  designation  of  critical  habitat 
should  be  addressed  to  the  Mr.  Charles 
Oravetz.  Assistant  Regional 
Administrator,  Protected  Resources 
Division,  NMFS,  Southeast  Regional 
Office,  9721  Executive  Center  Drive 
North,  St.  Petersburg.  Florida  33702- 
2432.  Comments  may  be  sent  via 
facsimile  (fax)  to  727-570-5517. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  A 
public  bearing  on  this  proposal  will  be 
held  at  the  South  Florida  Water 
Management  District  auditorium,  3301 
Gun  Club  Road,  West  Palm  Beach, 
Florida,  33416--1680  (see  DATES). 
FOR  FURTHER  INFORMATION  CONTACT: 
La>Tie  Bolen.  Southeast  Region, 
Protected  Resources  Division.  NMFS. 
727-570-5312.  layne.bolen@noaa.gov  or 
Marta  Nammack.  Office  of  Protected 
Resources.  NMFS.  301-713-1401, 
marta.nammack@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
Need  for  Correction 

In  the  December  2, 1999  issue  of  the 
Federal  Register,  in  proposed  rule  FR 
Doc.  99-31304,  (64  FR  67536),  the 
figures  on  pages  67542  (Figure  1),  67543 
(Figure  2),  67544  (Figure  3),  67545 
(Figure  4),  67546  (Figure  5),  67547 
(Figure  6),  67549  (Figure  8)  and  67550 
(Figure  9)  had  incomplete  latitude  and 
longitude  designations.  This  document 
corrects  the  latitude  and  longitude 
designations  as  follows; 

BttJJNO  COOE  3StO-22'« 
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Figure  1 
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Figure  2 
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Figure  3 
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Figure  4 
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Figure  5 
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Figure  6 
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Figure  8 
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Authority:  16  U.S.C.  1553. 

Dated:  December  7. 19W. 
Andrew  A.  Rmenberg, 
Deputy  Assistant  Administrator  for  Fisheries. 
Natio'nai  Marine  Fisheries  Sennce. 
IFR  Doc.  99-32187  Filed  12-10-99:  8:45  ami 
aUlNOCOOE  3S10-1I-C 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


SO  CFR  Part  679 

[Docket  No.  991207321-9321-01;  I.D. 
111B99A] 

Groundtlsh  Fishery  of  the  Quit  of 
Alasita:  Fisheries  of  the  Exclusive 
Economic  Zone;  Gulf  of  Alaska; 
Proposed  2000  Harvest  Specifications 
for  Groundfish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  2000  specifications  for 

groundfish  and  associated  management 

measures:  request  for  consents. 

summary:  NMFS  proposes  2000  harvest 
specifications,  reserves,  and 
apportionments  for  groundfish:  Pacific 
halibut  prohibited  species  catch  (PSC) 
limits;  and  assumed  mortality  rates  for 
the  groundfish  fishery  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  establish  harvest  specifications  for 
GOA  groundfish  for  the  2000  fishing 
year.  The  intended  effect  of  this  action 
is  to  conserve  and  manage  the 
groundfish  resources  of  the  GOA  and  to 
provide  an  opportunity  for  public 
participation  in  the  annual  groundfish 
specification  process. 
DATES:  Comments  must  be  received  by 
January  12,  2000. 

ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional    . 
Administrator.  Sustainable  Fisheries 
Division.  Alaska  Region.  NMFS.  P.O. 
Box  21668.  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  907-586- 
7465.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Courier 
or  hand  delivery  of  comments  may  be 
made  to  NMFS  in  the  Federal  Building, 
Room  453,  709  West  9th  Street,  Juneau, 
AK  99801. 

Copies  of  the  Draft  Environmental 
Assessment/Initial  Regulatory 
Flexibility  Analysis  (EA/IRFA)  prepared 
for  this  action  and  the  Preliminary  2000 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report,  dated 
September  1999,  are  available  bom  the 


North  Pacific  Fishery  Management 
Council,  605  West  4th  Ave.,  Suite  306, 
Anchorage,  AK  99501-2252  (907-271- 
2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-481-1780.  fax 
907-481-1781.  or 
tom.pearson@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background  for  the  2000  Proposed 
Specifications 

Federal  regulations  at  50  CFR  part  679 
implement  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  and  govern  the  groundfish 
fisheries  in  the  GOA.  The  North  Pacific 
Fishery'  Management  Council  (Council) 
prepared  the  FMP.  and  NMFS  approved 
it  under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  General  regulations 
that  also  pertain  to  the  U.S.  fisheries 
appear  at  50  CFR  part  600. 

The  FMP  and  implementing 
regulations  require  NMFS.  after 
consultation  with  the  Council,  to 
specify  annually  the  total  allowable 
catch  (TAC)  for  each  target  species  and 
for  the  "other  species"  category,  the 
sum  of  which  must  be  within  the 
optimum  yield  range  of  1 16,000  to 
800,000  metric  tons  (mt)  (§679.20 
(a)(l)(ii)).  Regulations  under 
§  679.20(c)(1)  further  require  NMFS  to 
publish  annually,  and  solicit  public 
comment  on,  proposed  annujJ  TACs, 
halibut  PSC  amounts,  seasonal 
allowances  of  pollock,  and  inshore/ 
offshore  Pacific  cod.  The  proposed 
specifications  set  forth  in  tables  1  to  6 
of  this  dociunent  satisfy  these 
requirements.  For  2000,  the  stun  of  the 
proposed  TAC  amounts  is  306,535  mt. 
Under  679.20(c)(3),  NMFS  will  publish 
the  final  specifications  for  2000  after:  (1) 
considering  comments  received  within 
the  comment  period  (see  DATES);  and  (2) 
consulting  with  the  Council. 

Regulations  at  S  679.20(c)(2)(i) 
provide  that  interim  specifications 
become  effective  0001  hours,  Alaska 
local  time  (A.l.t.)  January  1  and  remain 
in  effect  until  superseded  by  the  final 
harvest  specifications.  The  regulations 
provide  that  the  interim  specifications 
will  be  established  as  one-fourth  of  each 
proposed  TAC  and  apportionment 
thereof  (not  including  the  reserves  and 
the  first  seasonal  allowance  of  pollock), 
ono-fourth  of  the  proposed  halibut  PSC 
amounts,  and  the  proposed  first 
seasonal  allowance  of  pollock.  NMFS 
will  publish  interim  specifications  for 
the  2000  fishing  year  in  a  separate 
Federal  Register  document.  No  fishing 
is  authorized  before  NMFS  files  interim 


specifications  with  the  Office  of  the 
Federal  Register. 

Proposed  Acceptable  Biological  Catch 
(ABC)  and  TAC  Specifications 

The  proposed  ABC  and  TAC  for  each 
species  are  based  on  the  best  available 
biological  and  socioeconomic 
information,  including  projected 
biomass  trends,  information  on  assumed 
distribution  of  stock  biomass,  and 
revised  technical  methods  used  to 
calculate  stock  biomass.  This 
information  was  compiled  by  the 
Coimcil's  GOA  Plan  Team  and  is 
presented  in  the  preliminary  2000  SAFE 
report  for  the  GOA  groundfish  fisheries, 
dated  September  1999.  The  Plan  Team 
annually  produces  such  a  document  as 
the  first  step  in  the  process  of  specifying 
TACs.  The  SAFE  report  contains  a 
review  of  the  latest  scientific  analyses 
and  estimates  of  each  species'  biomass 
and  other  biological  parameters,  as  well 
as  summaries  of  the  available 
information  on  the  GOA  ecosystem  and 
the  economic  condition  of  the 
groundfish  fisheries  off  Alaska.  From 
these  data  and  analyses,  the  Plan  Team 
estimates  an  ABC  {or  each  species 
category 

The  GOA  Plan  Team  acknowledged 
that  for  purposes  of  the  proposed  2000 
overfishing  levels  and  ABC  amounts, 
the  best  information  currently  available 
is  set  forth  in  the  final  SAFE  report  for 
the  1999  GOA  groundfish  fisheries 
dated  November  1998.  The  Plan  Team 
further  acknowledged  thai  information 
on  the  status  of  stocks  wUl  be  updated 
with  the  1999  survey  results  and 
reconsidered  by  the  Plan  Team  at  its 
November  1999  meeting  and  will  be 
included  in  the  final  2000  SAFE  report 

In  October  1999.  the  Scientific  and 
Suiistical  Committee  (SSC).  Advisory 
Panel  (AP).  and  Council  reviewed  the 
Plan  Team's  preliminary 
recommendations  to  roll  over  1999 
ABC.  overfishing,  and  TAC  amounts, 
and  to  reconsider  these  amounts  at  the 
December  1999  Council  meeting  after 
new  status  of  stocks  information  has 
been  incorporated  bv  the  Plan  Team 
into  a  final  SAFE  report.  The  SSC.  AP, 
and  Council  concurred  with  the  Plan 
Team's  recommendations.  However,  the 
Plan  Team's  recommendation  to  roll 
over  the  1999  groundfish  harvest 
specifications  for  this  action  did  not 
take  into  accoimt  the  overfishing 
definitions  approved  in  the  Bering  Sea 
and  AleuUan  Islands  FMP  and  GOA 
FMP  Amendments  56/56.  Those 
overfishing  definitions  were  used  in 
August  1999  to  reanalyze  the  status  of 
the  groundfish  stocks  in  the  BSAl  and 
GOA.  That  analysis  is  presented  in  the 
draft  EA  prepared  for  this  action.  The 
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within  the  required  OY  range  of  116.000 
to  800.000  mt. 

The  reserves  for  the  GOA  (under 
§  679.20(b)(2))  are  20  percent  of  the  TAC 
amounts  for  pollock.  Pacific  cod.  flatfish 
target  species  categories,  and  "other 
species."  The  GOA  groundfish  TAC 
amounts  have  been  fully  utilized  by  the 
respective  domestic  target  species 
categories  since  1987.  and  NMFS 
expects  the  same  to  occvir  in  2000. 
NMFS  proposes  apportionment  of  all 
the  reserves  to  the  respective  target 
species  categories  except  Pacific  cod. 
The  Pacific  cod  fishery  in  the  GOA  has 
become  increasingly  difficult  to  manage. 
The  increased  number  of  participants, 
imexpected  increases  in  harvest  rates, 
and  unexpected  shifts  to  other 
management  areas  and  target  species  in 


overfishing  levels  in  these  proposed 
specifications  reflect  that  analysis.  None 
of  the  Council's  proposed  TACs  for  1999 
exceed  the  proposed  ABC  for  any 
species  category  (Table  1).  Therefore. 
NMFS  finds  that  the  proposed  TACs  are 
consistent  with  the  best  available 
information  on  the  biological  condition 
of  the  groundfish  stocks. 

Specification  and  Apportioninent  of 
TAC  Amounts  and  Reserves 

The  proposed  2000  TAC  amounts 
equal  the  1999  TAC  amounts  for  each 
species.  NMFS  finds  that  the 
recommended  proposed  TAC  amounts 
are  consistent  with  the  biological 
condition  of  groundfish  stocks  as 
adjusted  for  other  biological  and 
socioeconomic  considerations, 
including  maintaining  the  total  TAC 

Table  1  .—Proposed  2000  ABCs.  TACs,  initial  TACs  (Pacific  cod  only)  and  overfishing  levels  of  groundfish 

FOR   THE   combined   WESTERN/CENTRAL   (W/C),   WESTERN    (W),    CENTRAL    (C),    AND    EASTERN    (E)    REGULATORY 
AREAS  AND  IN  THE  WEST  YAKUTAT  (WYK),  SOUTHEAST  OUTSIDE  (SEO),  AND  GULF-WlDE  (GW)  DISTRICTS  OF  THE 

Gulf  of  Alaska. 

[Values  are  in  metric  tons.] 


the  GOA  have  resulted  in  overharvests 
of  Pacific  cod  in  some  areas.  Therefore, 
NMFS  proposes  initially  to  reserve  20 
percent  of  the  Pacific  cod  TACs  in  the 
GOA  as  a  management  buffer  to  prevent 
exceeding  the  Pacific  cod  TAC. 

Table  1  lists  the  proposed  2000  ABC, 
TAC.  and  initial  TAC  amounts  (for 
Pacific  cod  only),  overfishing  levels,  and 
initial  apportionments  of  groundfish  in 
the  GOA.  The  apportionment  of  TAC 
amoimts  among  fisheries  is  set  forth  in 
the  following  tables.  These  proposed 
specifications  are  subject  to  change  as  a 
result  of  public  comment,  analysis  of 
the  current  biological  condition  of  the 
groundfish  stocks,  new  information 
regarding  the  fishery,  and  consultation 
with  the  Coimcil  at  its  December  1999 
meeting. 


Species 

Area' 

ABC 

TAC 

Initial  TAC 

Overfishing 

Pollock  2 

Suhlotal  

WYK  

SEO - 

Subtotal  .._ 

W/C 

(640) 

(650) 

E 

92.480 

92.480 
2,110 
6.330 
8.440 

::=::;:::::::::: 

157.000 

8.440 

14,400 

100.920 

100.920 

171,400 

Pacific  cod  3 

W 

C 

E 

29.540 

53.170 

1.690 

23.630 

42.935 

1.270 

18.904 

34.348 

1.016 

Total                                              ... 

84.400 

67.835 

54.268 

113,000 

Flatfish*  (deep-water) 

W 

C 

WYK 

SEO 

240 
2.740 
1.720 
1.350 

240 
2,740 
1.720 
1.350 

Total 

6.050 

6.050 

8,070 

Rex  sole 

W 

1,190 

5.490 

850 

1.620 

1.190 

5.490 

850 

1.620 

0 

SEO 

9.150 

9.150 

11,920 

Flathead  sole 

W 

c 

8.440 

15.630 

1.270 

770 

2.000 

5,000 

1,270 

770 

WYK 

SEO    

Total                                                    .... 

26.110 

9.040 

34,010 

Flatfish  5  (shauovn-water) 

W 

22.570 

19.260 

250 

4.500 

12,950 

250 

Q 

WYK 
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Table  1  —PROPOSED  2000  ABCs,  TACs,  initial  TACs  (Pacific  cod  only)  and  overfishing  levels  of  groundfish 
FOR  the  combined  Western/Central  (W/C),  western  (W),  Central  (C),  and  Eastern  (E)  Regulatory 

areas  and  in  the  west  YAKUTAT  (WYK),  SOUTHEAST  OUTSIDE  (SEO),  AND  GULF-WlDE  (GW)  DISTRICTS  OF  THE 

Gulf  of  Alaska.— Continued 

[Values  are  m  metric  tons] 


Species 

Area' 

ABC 

TAC 

Initial  TAC 

1,070 

1,070 

Total 

43,150 

18.770 

53.400 

Artowrtooth  flounder 

34,400 
155,930 

5.000 

25.000 

9fun 

C 

SEO 

13,520  1                  2,500 

Total  

217,110                  35.000 

258,000 

Sablefishe 

1.820 
5.590 

1,820 
5,SS0 
2,090 
3^00 
5.290 

_ 

WYK 

SEO 



Subtotal              

E 

5,290 

Total 

12.700 

12.700 



15,000 

Pacific' ocean  perch 

W 

c 

WYK 

SEO 

E 

1.850  i                  1.850 
6  760                    f^  7*^ 

2.140 

7.830 

820 
3.690 

820 
3.160 

5,230 

• 

Subtotal         

5.230 

Total 

13.120 

12.590 



15.200 

Short  raker/rougheyes 

160 
970 

460 

160 
970 

460 

E 

Total 

1.590 

1.590 

2,360 

Other  rockflsh""-" 

W 

C 

WYK 

SEO 

20 
660 

470 

4.130 

20 

650 

470 

4.130 

....     ._ 

Total 

5,270 

5.270 

6,940 

Northern  Rockfish  '«■'' 

840 
4.150 
N/A'» 

840 

4.150 

WA 

c 

„      .,.„.„. 

. 

E 

..-"™ "■ 

Total 

4,990 

4.990 

7.340 

Pelagic  shell  rockfish  '= 

530 

3,370 

740 

240 

530 
3.370 

Q 

WYK 

740 

...... 

SEO 

240     

Total 

4,880 

4.880     

6.670 

Thomyhead  rockfish 

260 

700 

1,030 

260 

700 

1.030 

c 

E - 

Total  

1,990 

1.990 

2.370 

Demersal  shelf  rockfish"  

SEO 

560 

560 

698 
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Table  1  .—Proposed  2000  ABCs,  TACs.  initial  TACs  (Pacific  coo  only)  and  overfishing  levels  of  ghoundfish 
FOR  the  combined  Western/Central  (W/C).  Western  (W),  Central  (C),  and  Eastern  (E)  Regulatory 
Areas  and  in  the  West  Yakutat  (WYK).  Southeast  Olttside  (SEO).  and  Gulf-Wide  (GW)  Districts  of  the 
Gulf  of  Alaska. — Continued 

(Values  are  In  melrtc  tons.) 


Species 

Area' 

ABC 

TAC 

Initial  TAC 

GW 

QW 

600 

N/A'5 

600 
14.600 

6.200 

TOTAL'* 

532.590 

306.535 

712,578 

'  Regulatory  arsas  and  districts  are  defined  at  §679.2. 

2  NMFS  is  not  apportioning  pollock  among  ttie  Central  and  Western  Regulatory  Areas  until  pennanent  reasonable  and  prudent  alternatives  can 
be  implemented  ttiat  *ould  avoid  ttie  likelihood  that  ttie  polkx*  fishenes  oft  Alaska  will  jeopardize  tfie  continued  existence  of  ttie  western  popu- 
lation of  Steller  sea  lions  or  adversely  modify  its  critical  tiabitat.  In  the  Eastern  Regulatory  Area,  pollock  is  not  divided  by  seasonal  aikiwances. 

'Pacific  cod  'S  allocated  90  percent  for  processing  by  tfie  inshore  component  and  10  percent  for  processing  by  the  offshore  component.  Com- 
ponent alkx^ations  are  shown  m  Table  4. 

*  "Deep  water  flatfish'  means  Dover  so*e.  Greenland  luitxjl,  and  deepsea  sole. 

'  "Shallow  water  flatfish"  means  flatfish  not  including   deep  water  flatfish."  flathead  sole,  rex  sole,  or  ariowtooth  flounder. 

'  SabtoRsh  is  alocated  to  trawl  and  nook-and-line  gears  (Table  2). 

^  "Pacific  ocean  perch"  means  Sebastes  alutus 

'  "Shortraker/rciugheye  rockfish"  means  Sebastes  borealis  (shortiaker)  and  S.  aleuHanus  (rougheye). 

'"Other  rockfish"  in  the  Western  and  Central  Regulatory  Areas  and  in  the  West  Yakutat  Disthct  means  slope  rocklish  and  demersal  shelf  rock- 
fish.  The  category   other  rockfish"  m  the  Southeast  Outside  Distnct  means  Slope  rockfish. 

'""Slope  rockfish"  means  Sebastes  aurora  (aurora),  S.  malarmstomus  (blackgill),  S.  paucispmis  (bocaccio).  S.  goodei  (chilipepper),  S  cramen 
(darltblotch)  S.  elongalus  (greenstnped)  S  vanegatus  (harteguin),  S.  wi/sora  (pygmy),  S.  babaxki  (redbanded),  S  pronger  (redstnpe),  S. 
zacentws  (sharpchin).  S,  lorOam  (shonbelly),  S.  brsvispins  (silvergrey),  S  diploproa  (splitnose).  S.  saxico)a  (stripetail),  S.  mmialus  (vemiilion), 
and  S.  reedi  (yeitowmouth).  In  the  Eastern  GOA  only,  "stope  rockfish"  also  includes  northern  rockfish.  S.  polyspirtous. 

""Demersal  shelf  rockfish"  means  Sebasles  pirtniger  (canary).  S  netxjiosus  (china).  S.  cauhrnis  (copper),  S.  maliger  (quillback).  S. 
helvoihaculatus  (rosethom),  S.  nigroonctus  (tiger),  and  S  ruberhmus  (yeiloweye). 

'2  "Norttwm  rockfish"  means  Sebastes  po/yspiriis. 

""Pelagic  shelf  rockfish"  means  Sebastes  o/ialus  (dusky),  S,  entomelas  (widow),  and  S.  flawdus  (yellowtail)- 

'« "Other  species"  means  sculpms,  sharte,  skates,  squk],  and  octopus.  The  TAC  tor  "other  species"  equals  5  percent  of  the  TACs  ol  target 
species. 

'^N/A  means  not  applk:able. 

'•The  total  ABC  is  the  sum  of  the  ABCs  for  target  species. 


Proposed  Apportionment  of  the 
Sablefish  TAC  Amounts  to  Users  of 
Hook-and-Line  and  Trawl  Gear 

Under  S679.20(a)(4)(i)  and  (ii), 
sablefish  TAC  amounts  for  each  of  the 
regulatory  areas  and  districts  are 
assigned  to  hook-and-line  and  trawl 
gear.  In  the  Central  and  Western 
Regulatory  Areas,  80  percent  of  the  TAC 
amounts  is  allocated  to  vessels  using 
hook-and-line  gear  and  20  percent  is 
allocated  to  vessels  using  trawl  gear.  In 


the  Eastern  Regulatory  Area.  95  percent 
of  the  TAC  is  assigned  to  vessels  using 
hook-and-line  gear  and  5  percent  is 
assigned  to  vessels  using  trawl  gear. 
Additionally  the  Eastern  Regulatory 
Area  hook-and-line  allocation  of 
sablefish  is  apportioned  between  the 
West  Yakutat  and  Southeast  Outside 
Districts  based  on  biomass  distribution. 
In  the  Eastern  Regulator^'  Area,  the  trawl 
allocation  is  not  apportioned  by  district 
although  regulations  at  S  679.7(b) 
prohibit  the  use  of  trawl  gear  east  of 


140°  W.  long.  The  trawl  gear  allocation 
in  the  Eastern  Regulatory  Area  may  only 
be  used  for  bycatch  to  support  directed 
fisheries  for  other  trawl  target  species 
west  of  140°  W.  long.  Sablefish  caught 
in  the  GOA  with  gear  other  than  hook- 
and-line  or  trawl  must  be  treated  as 
prohibited  species  and  may  not  be 
retained.  Table  2  shows  the  assignments 
of  the  proposed  2000  sablefish  TAC 
amoimts  between  vessels  using  hook- 
and-line  and  trawl  gears. 
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TABLE  2   PROPOSED  2000  SABLEFISH  TAC  SPECIFICATIONS  IN  THE  GULF  OF  ALASKA  AND  ALLOCATIONS  THEREOF  TO 

HOOK-AND-LlNE  AND  TRAWL  GEAR. 


[Values  are  in  metric  tons.] 


Area/Distnct 


Western 

Central  

West  Yakutat  

Southeast  Outside 

Total  


Proposed  Apportionments  of  Pollock 
TAC  Among  Regulatory  Areas  and 
Seasons,  and  Allocations  for  Processing 
by  Inshore  and  OfEshore  Components 

NMFS  is  not  establishing  seasons  or 
apportioning  pollock  TAC  among  the 
regulatory  areas  in  the  Central  and 
Western  GOA  Regulatory  Areas  at  this 
time.  NMFS  is  preparing  a  proposed 
rule  that  would  permanently  implement 
reasonable  and  prudent  alternatives 
(RPA's)  to  avoid  the  likelihood  that  the 
pollock  fisheries  off  Alaska  will 
jeopardize  the  continued  existence  of 
the  western  population  of  Steller  sea 
lions  or  adversely  modify  its  critical 
habitat.  Three  types  of  management 
measures  would  be  implemented  for  the 
pollock  fisheries  of  the  Bering  Sea  and 
.Meutian  Islands  Management  Area 
(BSAI)  and  GOA:  (1)  Measures  to 
temporally  disperse  fishing  effort.  (2) 
measures  to  spatially  disperse  fishing 
effort,  and  (3)  measures  to  provide  full 


compete  with  Steller  sea  lions  for  prey 
in  waters  immediately  adjacent  to 
rookeries  and  important  haulouts.  Final 
measures  must  be  effective  prior  to  the 
start  of  the  BSAI  and  GOA  pollock 
fisheries  on  January  20.  2000.  or  NMFS 
will  be  obligated  under  the  Endangered 
Species  Act  to  close  all  fishing  for 
pollock  until  such  measures  can  be 
implemented. 

In  the  Eastern  Regulatory  Area 
pollock  would  be  apportioned  between 
the  West  YakuUt  and  Southeast  Outside 
Districts  on  an  annual  basis.  The 
pollock  TAC  in  all  regulatory  areas 
would  be  allocated  100  percent  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component  after 
subtraction  of  amounts  that  the  Regional 
Administrator.  NMFS,  determines  to  be 
necessary-  to  support  the  bycatch  needs 
of  the  offshore  component  in  directed 
fisheries  for  other  groundfish  species 
(§679.20(a)(6)(ii)).  At  this  time,  these 
bycatch  amoimts  are  unknown.  They 


would  be  determined  during  the  fishing 

year. 

Proposed  Apportionments  of  Pacific 

Cod  TAC  Amounts 

The  apportionment  of  Pacific  cod  in 
all  GOA  regidatory  areas  would  be 
allocated  at  90  percent  of  the  Pacific  cod 
TAC  to  vessels  catching  Pacific  cod  for 
pr(x:essing  by  the  inshore  component 
and  10  percent  of  the  Pacific  cod  TAC 
to  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component 
(S  679.20(a)(6)(iii)).  Inshore  and  offshore 
component  allocations  of  the  proposed 
54.268  mt  iniUal  TAC  for  Pacific  cod  for 
each  regulatory  area  are  shown  in  Table 
3. 

Begiimlng  in  1997.  the  Council 
recommended  a  GOA  Pacific  cod  TAC 
lower  than  the  ABC  to  account  for 
removals  fronr  the  developing  state 
waters  Pacific  cod  fishery.  The  Pacific 
cod  TAC  could  be  further  reduced  for 
2000  pending  State  action  to  increase 
the  state  waters  har%'est  of  Pacific  cod. 


protection  from  pollock  fisheries  that 

TABLE  3  -PROPOSED  2000  ALLOCATION  (METRIC  TONS)  OF  PACIFIC  COD  INITIAL  TAC  AMOUNTS  IN  THE  GULF  OF 
Alaska;  ALLOCATIONS  FOR  PROCESSING  BY  THE  INSHORE  AND  OFFSHORE  COMPONENTS 


Initial  TAC 

Component  ABocatkjn 

Regulatory  area 

lnsfx>re 
(90%) 

Offshore 

(10%) 

1 

Western 

Central  

18.904 

34.348 

1,016 

17,014 

30,913 

914 

1,890 

3.435 

102 

Total •'■ 

54.268 

48.841 

5.427 

"Other  Species"  TAC 

The  FMP  specifies  that  amounts  for 
the  "other  species  '  category  are 
calculated  as  5  percent  of  the  combined 
TAC  amounts  for  target  species.  The 
(X)A-wide  "other  species"  TAC  is 
calculated  as  14.600  mt.  which  is  5 
percent  of  the  sum  of  combined  TAC 
amounts  for  the  target  species. 


Proposed  Halibut  PSC  Limits 

Under  S  679.21(d).  aimual  Pacific 
halibut  PSC  limits  are  established  for 
trawl  and  hook-and-line  gear  and  may 
be  esUblished  for  pot  gear.  In  October 
1999,  the  Council  recommended  that 
NMFS  re-esUblish  the  1999  halibut  PSC 
limits  of  2.000  mt  for  the  trawl  fisheries 
and  300  mt  for  the  hook-and-line 
fisheries,  with  10  mt  of  the  hook-and- 
line  limit  allocated  to  the  demersal  shelf 


rockfish  PSR)  fishery  in  the  Southeast 
Outside  District  and  the  remainder  to 
the  remaining  hook-and-line  fisheries. 

Regulations  at  S  679.21(d)(4)  authorize 
exemption  of  specified  nontiawl 
fisheries  from  the  halibut  PSC  limit.  The 
Council  proposes  to  exempt  pot  gear,  jig 
gear,  and  the  hook-and-line  sablefish 
fishery  from  the  nontrawl  halibut  limit 
for  2000.  The  Coimcil  proposed  these 
exemptions  because  the  halibut  bycatch 
mortality  experienced  in  the  pot  gear 


69462 


Federal  Register/ VoJ^  64.  No.  238 /Monday,  Decgnber  13,  1999 /ProEgsed. Rules  ^ 


fisheries  is  relatively  low  (17  mt  in 
1996.  13  mt  in  1997.  13  mt  in  1998.  and 
44  mt  in  1999]  and  because  the  halibut 
and  sabletish  Individual  Fishing  Quota 
(IFQ)  program,  implemented  in  1995. 
allows  retention  of  legal-$ized  halibut  in 
the  sablerish  fishery  by  persons  holding 
IFQ  permits  for  halibut. 

Under  §  679.21(d)(5).  NfMFS 
seasonally  apportions  the  halibut  PSC 
limits  based  on  recommendations  from 
the  Council.  The  FMP  requires  that  the 
following  information  be  considered  by 
the  Council  in  recommending  seasonal 
apportionments  of  halibut  PSC  limits: 
(1)  Seasonal  distribution  of  halibut.  (2) 


seasonal  distribution  of  target 
groundfish  species  relative  to  halibut 
distribution.  (3)  expected  halibut 
bycatch  needs  on  a  seasonal  basis 
relative  to  changes  in  halibut  biomass 
and  expected  catches  of  target 
groundfish  species.  (4)  expected  bycatch 
rates  on  a  seasonal  basis.  (5)  expected 
changes  in  directed  groundfish  fishing 
seasons.  (6)  expected  actual  start  of 
fishing  effort,  and  (7)  economic  effects 
of  establishing  of  the  target  groundfish 
industry. 

The  final  rule  establishing  the  final 
1999  groundfish  and  PSC  specifications 
(64  FR  12094.  March  11.  1999) 


summarizes  Council  findings  with 
respect  to  each  of  the  FMP 
considerations  set  forth  here.  At  this 
time,  the  Council's  findings  are 
unchanged  6x>m  those  set  forth  in  1999. 
Pacific  halibut  PSC  limits,  and 
apportionments  thereof,  are  presented 
in  Table  4.  Regulations  at 
§  679.21(d)(5)(iii)  specify  that  any 
overages  or  shortfalls  in  a  seasonal 
apportionment  of  a  PSC  limit  will  be 
deducted  from  or  added  to  the  next 
respective  seasonal  apportionment 
within  the  2000  season. 


Table  4.— Proposed  2000  Pacific  Haliblit  PSC  Limits.  Allowances,  and  Apportionments. 

[The  Pacific  halibut  PSC  limit  for  hook-and-line  gear  vwxjid  be  allocated  to  the  demersal  shelf  rocktish  (OSR)  fishery  in  the  SE  Outside  District 
and  other  fisheries.  The  hook-and-line  sableTtsh  fishery  is  exempt  from  halitxjt  PSC  limits.  Values  are  in  mt] 


Trawtgear 


Dates 


Jan  1-Mar  31 

Apr  1-Jul  3  

Jul  4-Sep  30  .. 
Oct  1-Dec  31  . 

Total  


Amount 


600(30%) 
400(20%) 
600(30%) 
400(20%) 


2.000  (100%) 


Hook-and-line  gear 


Other  than  DSR 


Jan  1-May  17  . . 
May  1B-Aug  31 
Sep  1-Dec  31  .. 


Amount 


250(86%) 
IS  (5%) 
25(9%) 


290(100%) 


Dsn 


Dates 


Jan  1-Dec  31 


10(100%) 


10(100%) 


Regulations  at  $  679.21(d)(3](iii) 
authorize  the  apportionment  of  the 
trawl  halibut  PSC  limit  to  a  deep-water 
species  fishery  (comprising  sablefish. 


rockfish.  deep-water  flatfish,  lex  sole, 
and  arrowtooth  flounder)  and  a  shallow- 
water  species  fishery  (comprising 
pollock,  Pacific  cod.  shallow-water 


flatfish.  Qathead  sole.  Atka  mackerel, 
and  "other  species").  The  proposed 
apportionment  for  these  two  fishery 
complexes  is  presented  in  Table  5. 


Table  5.  Proposed  2000  Apportionment  of  Pacific  Halibut  PSC  Trawl  Limits  Between  the  Deep-Water 
Species  Complex  and  the  Shallow-Water  Species  Complex. 

[Values  are  in  metric  Ions.) 


Season 

ShaJkMT 
water 

Deep  water 

Total 

Januarv  20-March  31                                                     - 

500 
100 
200 

100 
300 
400 

600 

April  1-July  3  — 

Juty  4-Seplefnber  30 

400 
600 

Subtotal. 

BOO 

800 

1.600 

400 

Total 

2.000 

l*)TE;  Pacilic  halibut  PSC  is  not  apportioned  between  shallow-water  and  deep-water  categories  trom  October  1  through  December  31 


The  Council  may  recommend,  or 
NMFS  may  make,  some  changes  in  the 
seasonal,  gear  type,  and  fishing-complex 
apportionments  of  halibut  PSC  limits  for 
the  final  2(XX)  harvest  specifications. 
NMFS  considers  the  following  types  of 
information  in  setting  halibut  PSC  limits 
as  presented  by,  and  sununarized  &om. 
the  preliminary  2000  SAFE  Report,  or 
fiom  public  comment  and  testimony. 


1 .  Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  available 
from  data  collected  by  observers  during 
1999.  The  calculated  halibut  bycatch 
mortality  by  trawl,  hook-and-line.  and 
pot  gear  through  October  16. 1999.  is 
2.115  mt.  343  mt.  and  44  mt. 
respectively,  for  a  total  halibut  mortality 
of  2.502  mt. 


Halibut  bycatch  restrictions 
seasonally  constrained  trawl  gear 
fisheries  during  all  quarters  of  the  1999 
fishing  year.  Trawling  for  the  deep- 
water  fishery  complex  was  closed  for 
the  first  quarter  on  March  24  (64  FR 
14840,  March  29.  1999).  for  the  second 
quarter  on  April  25  (64  FR  22815.  April 
28.  1999).  for  the  third  quarter  on  July 
21  (64  FR  40293.  July  28.  1999).  and  for 
the  fourth  quarter  on  October  16.  1999 
(64  FR  56473,  October  20, 1999).  The 
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shallow-water  fishery  complex  was 
clo-sed  for  the  first  quarter  on  March  20 
(64  FR  14155.  March  24.  1999).  for  the 
second  quarter  on  April  1  (64  FR  16654. 
April  6. 1999),  for  the  third  quarter  on 
July  4  (64  FR  35080.  June  30. 1999),  and 
for  the  fourth  quarter  on  October  16. 
1999  (64  FR  56473.  October  20. 1999). 
The  use  of  hook-and-line  gear  targeting 
groundfish  other  than  sablefish  and  DSR 
was  closed  for  the  first  trimester  on 
April  24  (64  FR  22814.  April  28.  1995). 
for  the  second  trimester  on  May  18  (64 
FR  27476.  May  20. 1999).  and  for  the 
third  trimester  on  September  1  (64  FR 
46317.  August  25.  1999).  The  amount  of 
groundfish  that  might  have  been 
harvested  if  halibut  had  not  been 
seasonally  limiting  in  1999  is  unknown. 
However,  lacking  market  incentives, 
some  amounts  of  groundfish  will  not  be 
harvested,  regardless  of  halibut  PSC 
bycatch  availability. 

2.  Expected  Changes  in  Groundfish 
Stocks 

The  proposed  2000  ABC  amounts  for 
the  species  or  species  groups  are 
unchanged  from  1999  amounts. 

3.  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  proposed  2000  TAC 
amounts  for  the  GOA  is  306.535  mt, 
which  represents  100  percent  of  the  sum 
of  TAC  amounts  for  1999  (306.535  mt). 

4.  Current  Estimates  of  Halibut  Biomass 
and  Stock  Condition 

The  most  recent  information  on 
halibut  biomass  and  stock  condition 
may  be  found  in  the  final  SAFE  report 
for  1999.  dated  November  1998.  New 
information  will  be  incorporated  in  the 
final  SAFE  report  for  2000. 

The  International  Pacific  Halibut 
Commission  (IPHC)  has  added  the 
foUovring  information  to  the 
preliminary  SAFE  report  for  2000.  dated 
September  1999:  (1)  Halibut  viability 
information  collected  by  observers  in 
1998.  (2)  discard  mortality  rates  PMRs) 
have  been  estimated  for  the  1998 
groundfish  fisheries,  and  (3)  DMR 
recommendations  for  year  2000  halibut 
bycatch  monitoring. 

5.  Potential  Impacts  of  Expected  Fishing 
for  Groundfish  on  Halibut  Stocks  and 
U.S.  Halibut  Fisheries 

The  allowable  commercial  catch  of 
halibut  will  be  adjusted  to  account  for 
the  overall  halibut  PSC  mortality  limit 
established  for  groundfish  fisheries.  The 
2000  groundfish  fisheries  are  exjiected 
to  use  the  entire  proposed  halibut  PSC 
limit  of  2,300  mt.  The  allowable 
directed  conunercial  catch  is 
determined  by  accounting  for  the 


recreational  catch,  waste,  and  bycatch 
mortality  and  then  providing  the 
remainder  to  the  directed  fishery. 
Groundfish  fishing  is  not  expected  to 
adversely  affect  the  halibut  stocks. 

6.  Methods  Available  for,  and  Costs  of 
Reducing  Halibut  Bycatch  in  Groundfish 
Fisheries 

Methods  available  for  reducing 
halibut  bycatch  include:  (1)  Reducing 
halibut  bycatch  rates  through  the  Vessel 
Incentive  Program;  (2)  modifications  to 
gear;  (3)  changes  in  groundfish  fishing 
seasons;  (4)  individual  transferable 
quota  programs:  and  (5)  time/ area 
closures. 

Reductions  in  groundfish  TAC 
amounts  provide  no  incentive  for 
fishermen  to  reduce  bycatch  rates.  Costs 
that  would  be  imposed  on  fishermen  as 
a  result  of  reducing  TAC  amounts 
depend  on  the  species  and  amounts  of 
groundfish  foregone. 

Trawl  vessels  carrying  observers  for 
purposes  of  complying  with  observer 
coverage  requirements  (50  cFk  679.50) 
are  subject  to  the  Vessel  Incentive 
Program.  This  program  encourages  trawl 
fishermen  to  avoid  high  halibut  bycatch 
rates  while  conducting  groundfish 
fisheries  by  specifying  bycatch  rate 
standards  for  various  target  fisheries. 

Current  regulations  (§679.24(b)(l)(ii)) 
specify  requirements  for  turuiel 
openings  for  groundfish  pots  to  reduce 
halibut  bycatch.  As  a  result,  low  bycatch 
and  mortality  rates  of  halibut  in  pot 
fisheries  have  justified  exempting  pot 
gear  from  PSC  limits. 

The  regulations  also  define  pelagic 
trawl  gear  in  a  manner  intended  to 
reduce  bycatch  of  halibut  by  displacing 
fishing  effort  off  the  bottom  of  the  sea 
floor  when  certain  halibut  bycatch 
levels  are  reached  during  the  fishing 
year.  The  definition  provides  standards 
for  physical  conformation  (§679.2.  sec 
authorized  fishing  gear)  ^d 
performance  of  the  trawl  gear  in  terms 
of  crab  bycatch  (S  679. 7(a)(  14)). 
Furthermore,  all  hook-and-line  vessel 
operators  are  required  to  employ  careful 
release  measures  when  handling  halibut 
bycatch  (§679.7(a)(13)).  These  measures 
are  intended  to  reduce  handling 
mortality,  to  increase  the  amount  of 
groundfish  harvested  under  the 
available  halibut  mortality  bycatch 
limits,  and  to  possibly  lower  overall 
halibut  bycatci  mortality  in  groundfish 
fisheries. 

The  sablefish/halibut  IFQ  program 
(implemented  in  1995)  was  intended,  in 
part,  to  reduce  the  halibut  discard 
mortality  in  the  sablefish  fishery. 

NMFS  and  the  Council  will  review 
the  methods  available  for  reducing 
halibut  bycatch  listed  here  to  determine 


their  effectiveness,  and  will  initiate 
changes,  as  necessary,  in  response  to 
this  review  or  to  public  testimony  and 
comment. 

Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  halibut 
bycatch  while  providing  an  opportunity 
to  harvest  the  groundfish  OY,  NMFS 
proposes  the  assignments  of  2.000  mt 
and  300  mt  of  halibut  PSC  limits  to 
trawl  and  hook-and-line  gear, 
respectively.  While  these  limits  would 
reduce  the  harvest  quota  for  commercial 
halibut  fishermen.  NMFS  has 
determined  that  they  would  not  result 
in  unfair  allocation  to  any  particular 
user  group.  NMFS  recognizes  that  some 
halibut  bycatch  will  occur  in  the 
groundfish  fishery,  but  the  Vessel 
Incentive  Program,  required 
modificatioiu  to  gear,  and 
implementation  of  the  halibuty sablefish 
IFQ  program  are  intended  to  reduce 
adverse  impacts  on  halibut  fishermen 
while  promoting  the  opportunity  to 
achieve  the  OY  from  the  groundfish 
fishery. 
Halibut  Discard  Mortality  Rales 

The  Council  recommended  that  the 
assumed  recommended  halibut 
mortality  rates  developed  by  staff  of  the 
IPHC  for  the  1999  GOA  groundfish 
fisheries  be  adopted  for  purposes  of 
monitoring  halibut  bvcatch  allowances 
established  for  the  2000  GOA 
groundfish  fisheries.  The  justification 
for  these  mortality  rates  is  discussed  in 
the  final  SAFE  report  dated  November 
1998.  Most  of  the  IPHCs  assumed 
mortality  rates  were  based  on  an  average 
of  discard  mortality  rates  determined 
&t)m  NMFS-observer  data  collected 
during  1997  and  1998.  The  proposed 
mortality  rates  listed  in  Table  6  are 
subject  to  change  pending  the  results  of 
an  updated  analysis  on  halibut  mortality 
rates  in  the  groundfish  fisheries  that 
IPHC  staff  are  scheduled  to  present  to 
the  Council  at  its  meeting  in  December 
1999. 

Table  6.— Proposed  2000  Assumed 
Pacific  Halibut  Mortality  Rates 
for  Vessels  Fishing  in  the  Gulf 
OF  Alaska 

[Listed  values  are  percent  of  halibut  bycaloh 
assumed  to  be  dead] 


Gear  and  target 


Hook-and-Lme: 
Pacific  cod  . 
Rockfish 


Other  species  

Trawl: 

Midwater  pollock  . 
Rockfish 


Stialkw-water  ftatfisti 


Mortality 


16 

9 

16 

76 
64 
71 
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Table  6.— Proposed  2000  assumed 
Pacific  Halibut  Mortality  Rates 
FOR  Vessels  Fishing  in  the  Gulf 
OF  Alaska — Continued 

[Listed  values  are  percent  of  halibut  bycatch 
assumed  to  be  dead.] 


Gear  and  taraet 

Mortality 

rate 

Pacific  cod 

66 

Deep-water  flatfist)  „... 

Flathead  sole: 

Catctier  vessels 

Catcher/processing    vea- 

66 
58 
74 

Rex  sole  _.... 

Bottom  pollock .»..». 

Atka  mackerel  ....„ 

Sablefish . 

Other  species 

Pot: 

55 
73 
57 
71 
66 

6 

Ottier  spedes  „ _. 

6 

Oanificatioii 

This  action  is  authorized  under  SO 
CFR  679.20  and  is  exempt  from  review 
under  E.O.  12866. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  NMFS  has 
completed  a  consultation  on  the  effects 
of  the  1999  to  2002  pollock  and  Atka 
mackerel  fisheries  on  listed  species, 
including  the  Steller  sea  lion,  and 
designated  critical  habitat.  The 
Biological  Opinion  prepared  for  this 
consultation,  dated  December  3.  1998. 
concluded  that  the  Atka  mackerel 
fisheries  in  the  BSAl  are  not  likely  to 
jeopardize  the  continued  existence  of 
Steller  sea  lions  or  adversely  modify 
their  designated  critical  habitat. 
However,  the  Biological  Opinion 
concluded  that  the  pollock  fisheries  in 
the  BSAl  and  the  GOA  would  cause 
jeopardy  and  adverse  modification. 

NMFS  is  developing  a  proposed  rule 
to  permanently  implement  RPAs  to 
avoid  the  likelihood  that  the  pollock 
fisheries  off  Alaska  will  jeopardize  the 
continued  existence  of  the  western 
population  of  Steller  sea  lions  or 
adversely  mrxlify  its  critical  habitat. 
Final  regulations  must  be  effective  prior 
to  the  start  of  the  BSAI  and  GOA 
pollock  fisheries  on  January  20,  2000.  or 
NMFS  will  be  obligated  under  the 
Endangered  Species  Act  to  close  all 
fishing  for  poUock  until  such  measures 
can  be  implemented. 

NMFS  must  also  complete  a 
consultation  on  the  effects  of  the  2000 
BSAl  groundfish  fisheries  on  listed 
species,  including  the  Steller  sea  lion 
and  salmon,  and  on  designated  critical 
habitat.  These  consultations  will  be 
completed  in  December  1999  before  the 
start  of  the  2000  groundfish  fishery. 
These  consultations  cannot  be 


completed  until  new  fishery 
information  is  available  in  late 
November. 

NMFS  prepared  a  Draft  EA/IRFA  that 
describes  the  impact  these  proposed 
specifications,  if  adopted,  may  have  on 
small  entities.  The  preferred  alternative 
would  allow  the  GOA  groundfish 
fisheries  to  continue  under  final 
specifications  set  at  1999  levels  until  the 
TAG  is  harvested  or  imtil  the  fishery  is 
closed  due  to  attainment  of  a  PSC  limit, 
or  for  other  management  reasons.  Under 
the  preferred  alternative,  the  2000  TACs 
would  be  based  on  the  most  recent 
scientific  information  as  reviewed  by 
the  Plan  Team,  SSC,  AP,  and  Council 
and  that  includes  public  testimony  and 
comment  from  the  September  Plan 
Team  and  October  Council  meetings. 
The  preferred  alternative  also  achieves 
optimum  yield  while  preventing 
overfishing.  Small  entities  would 
receive  the  maximum  benefits  under 
this  alternative,  in  that  they  would  be 
able  to  harvest  target  species  and 
species  groups  at  the  highest  available 
level  based  on  stock  status  and 
ecosystem  concerns.  This  proposed  rule 
would  apply  to  all  vessels  harvesting 
groundfish  in  the  GOA.  In  1998,  1,239 
vessels  caught  groundfish  in  the  GOA. 
NMFS  has  no  information  to  accurately 
determine  which  of  these  vessels 
represent  "small  businesses"  for  IRFA 
purposes.  No  reporting  requirements 
exist  with  this  proposed  action.  NMFS 
is  not  aware  of  any  other  Federal  rules 
which  duplicate,  overlap  or  conflict 
with  the  proposed  specifications.  The 
proposed  rule  would  affect  these  vessels 
by  authorizing  fishing  and  establishing 
harvest  limits.  The  amounts  proposed 
are  the  same  as  last  year's. 

The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables,  the  use  of  performance 
rather  than  design  standards,  or 
exempting  affected  small  entities  from 
any  part  of  this  action  would  not  be 
appropriate  because  of  the  nature  of  this 
action. 

Authority:  16  U.S.C.  773  el  seq..  1801  et 
seq..  and  3631  et  seq. 

Dated:  December  8.  1099. 
Penelope  D.  Dallon. 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
IFR  Doc.  99-32235  Filed  12-10-99;  8:45  ami 
auma  co«  9S10-O-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No,  991207320-9320-01;  I.D. 
111899B) 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands;  Proposed  2000 
Harvest  Specifications  tor  Groundfish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  2000  specifications  for 
groundfish  and  associated  management 
measures;  apportionment  of  reserves; 
request  for  comments. 


SUMMARY:  NMFS  proposes  2000  harvest 
specifications,  prohibited  species 
bycatch  allowances,  and  associated 
management  measures  for  the 
groundfish  fishery  of  the  Bering  Sea  and 
Aleutian  Islands  Area  (BSAI).  This 
action  is  necessary  to  establish  harvest 
limits  and  associated  management 
measures  for  groundfish  during  the  2000 
fishing  year  and  to  accomplish  the  goals 
and  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  (FMP).  The 
intended  effect  of  this  action  is  to 
conserve  and  manage  the  groundfish 
resources  in  the  BSAI  and  to  provide  an 
opportunity  for  public  participation  in 
the  annual  groundfish  specification 
process. 

DATES:  Comments  must  be  received  by 
January  12,  2000. 

ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel  or  delivered  to  the 
Federal  Building.  709  West  9th  Street, 
Jimeau,  AK. 

Copies  of  the  draft  Environmental 
Assessment/Initial  Regulatory 
Flexibility  Analysis  (EA/IRFA)  prepared 
for  this  action  and  the  Preliminary  2000 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  report,  dated 
September  1999,  are  available  from  the 
North  Pacific  Fishery  Management 
Council,  West  4th  Avenue,  Suite  306, 
Anchorage,  AK  99510-2252  (907-271- 
2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
Shane  Capron,  907-586-7228  or 
8hane.capron@noaa.gov. 
SUPPLEMENTARY  MF0RMAT10N: 
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Background  for  the  2000  Proposed 
Harvest  Specifications 

Federal  regulations  at  50  CFR  part  679 
that  implement  the  FMP  govern  the 
groundfish  fisheries  in  the  BSAl,  The 
Council  prepared  the  FMP  and  NMFS 
approved  it  under  the  Magnuson- 
Slevens  Fishery  Conservation  and 
Management  Act.  General  regulations 
governing  U.S.  fisheries  also  appear  at 
50  CFR  part  600. 

The  FMP  and  its  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Council,  to 
specify  annually  the  total  allowable 
catch  (TAG)  for  each  target  species  and 
for  the  "other  species"  category,  the 
sum  of  which  must  be  within  the 
optimum  yield  range  of  1.4  million  to 
2.0  million  metric  tons  (mt) 
(§679.20(a)(l)(i)).  Regulations  under 
§679.20(c)(l)  further  require  NMFS  to 
solicit  public  comment  on  proposed 
annual  TACs,  apportiormients  thereof, 
and  prohibited  species  catch  (PSC) 
allowances  and  to  publish  proposed 
specifications  in  the  Federal  Register. 
The  proposed  specifications  set  forth  in 
Tables  1  through  7  of  this  action  satisf>' 
thBse  requirements.  For  201)0.  the 
proposed  sum  of  TACs  is  2  million  mt. 

Under  §  679.20(c)(3),  NMFS  will 
publish  the  final  annual  specifications 
for  2000,  after  (1 )  considering  comments 
received  within  the  comment  period 
(see  DATES),  (2)  consulting  with  the 
Council  at  its  next  meeting  beginning 
December  6, 1999,  and  (3)  considering 
new  information  presented  in  the  final 
EA/SAFE  and  in  the  section  7 
consultation  prepared  for  the  2000 
groundfish  fisheries. 

With  some  exceptions,  regulations  at 
S679.20(c)(2)(ii)  provide  that  interim 
specifications  except  for  pollock  and  the 
hook  and  line  allocatioa  of  sablofish  and 
Atka  mackerel  become  available  at  0001 
hours  Alaska  local  time  (A.l.t.),  January 
1 .  and  remain  in  effect  imtil  superseded 
by  the  final  specifications.  The 
regulations  provide  that  the  interim 
specifications  will  be  established  as 
line-fourth  of  each  proposed  initial  TAG 
(ITAC)  amount  and  apportionment 
thereof,  one-fourth  of  each  Community 
Development  Quota  (CDQ)  reserve 
established  under  §679.20(b)(l)(iii),  and 


one-fourth  of  each  proposed  PSC 
allowance  established  under  §679.21. 
The  regulations  specify  that  the  interim 
specification  of  pollock  and  Atka 
mackerel  are  equal  to  the  first  seasonal 
allowances  for  those  species. 
RegulaUons  at  §679.20(c)(2)(ii)  do  not 
provide  for  an  interim  specification  for 
either  the  hook-and-line  and  pot  gear 
sablefish  CDQ  reserve  or  for  sablefish 
managed  under  the  Individual  Fishing 
Quota  (IFQ)  program  NMFS  will 
publish  interim  specifications  for  the 
2000  fishing  year.  No  fishing  is 
authorized  before  NMFS  files  interim 
specifications  with  the  Office  of  the 
Federal  Register. 

Other  Rules  ABiecting  the  2000 
Specifications 

NMFS  intends  to  initiate  rulemaking 
that  will  affect  the  pollock  fisheries. 
This  rulemaking  includes  (1)  an  FMP 
amendment  to  implement  the  American 
Fisheries  Act  as  contained  within  the 
Omnibus  Appropriations  Bill  for  FY  99, 
Pub.  L.  No.  105-277  (AFA),  and  (2)  a 
regulatoPi'  amendment  to  implement  the 
reasonable  and  prudent  alternatives  to 
avoid  jeopardizing  the  continued 
existence  of  the  endangered  western 
population  of  Steller  sea  lions  or 
adversely  modifying  its  critical  habitat. 
Each  of  these  rules  would  affect  the 
allocation  And  apportionment  of  the 
pollock  TAC.  These  proposed 
specifications  propose  the  pollock  TAC 
amoimts  that  reflect  the  general 
allocative  scheme  as  defined  by  the 
AFA  itself,  but  do  not  specify 
apportionments  of  that  TAC, 
Apportionments  will  be  addressed  in 
each  of  the  propo.sed  rules  individually 
and  in  the  final  2000  specifications  will 
be  effective  prior  to  the  start  of  the 
pollock  fishery  on  January  20,  2000. 

Proposed  Acceptable  Biological  Catch 
(ABC)  and  TAC  Specifications 

The  proposed  ABC  levels  are  based  on 
the  best  available  scientific  information, 
including  projected  biomass  trends, 
information  on  assumed  distribution  of 
stock  biomass.  and  revised  technical 
methods  used  to  calcidate  stock 
biomass.  The  FMP  specifies  the 
formulas  to  be  used  in  computing  ABCs 


and  overfishing  levels.  The  formulas 
applicable  to  a  particular  stock  or  stock 
complex  is  determined  by  the  level  of 
reliable  information  available  to  fishery 
scientists  and  is  based  on  a  successive 
series  of  six  levels,  or  tiers. 

The  Bering  Sea  Groundfish  Plan  Team 
(Plan  Team)  acknowledged  that  for 
purposes  of  the  proposed  2000 
overfishing  levels  and  ABC  amounts, 
the  best  information  currently  available 
is  set  forth  in  the  final  SAFE  report  for 
the  1999  BSAl  groimdfish  fisheries 
Hated  November  1998.  The  Plan  Team 
further  acknowledged  that  information 
on  the  status  of  slocks  will  be  updated 
with  the  1999  survey  results  and 
reconsidered  by  the  Plan  Team  at  its 
November  1999  meeting: 

At  its  October  1999  meeting,  the 
Scientific  and  Statistical  Committee 
(SSC).  Advisor)'  Panel  (AP).  and  Council 
reviewed  the  Plan  Teams  preliminary 
recommendations  to  roll  over  1999 
ABC,  overfishing,  and  TAC  amounts 
and  to  reconsider  these  amounts  at  the 
December  1999  Council  meeting  after 
new  status  of  stocks  information  can  be 
incorporated  bv  the  Plan  Team  into  a 
final  SAFE  report  for  the  2000  BSAl 
groundfish  fishery.  The  SSC.  AP,  and 
Council  concurred  with  the  Plan  Team's 
recommendations.  None  of  the 
Council  s  proposed  TACs  for  2000 
exceed  the  proposed  .ABC  for  any 
species  category.  Therefore,  NMFS  finds 
that  the  proposed  TACs  are  consistent 
with  the  best  available  information  on 
the  biological  condition  of  the 
groimdfish  stocks. 

The  plan  teams  recommendation  to 
roll  over  the  1999  groundfish  harvest 
specifications  for  Uiis  action  did  not 
take  into  account  the  overfishing 
definitions  approved  in  the  BS/VI  and 
GOA  FMP  Amendments  56/56.  Those 
overfishing  definitions  were  used  in 
August  1999  to  reanalyze  the  status  of 
the  groundfish  stocks  in  the  BSAI  and 
GOA.  That  analysis  is  presented  draft 
EA  prepared  for  this  action.  The 
overfishing  levels  in  these  proposed 
specifications  reflect  that  analysis. 
Table  1  lists  the  proposed  2000 
overfishing  levels,  ABC  amounts,  and 
TAC  amounts  for  groundfish  in  the 
BSAl. 


Table  1  -Proposed  2000  acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC),  Initial  TAC 
(ITAC),  CDQ  Reserve  Allocation,  and  Overfishing  Levels  of  Groundfish  in  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI)'  


Species 


Pollock' ... 


Pacific  cod . 


Area 


Bering  Sea  (BS)  

Aleutian  Islands  (Al)  . 
Bogoskjl  District  — 
BSAl 


Overflstiing 


2,210,000 

31,700 

115.000 

215.000 


ABC 


992,000 
23,800 
15,300 

177,000 


TAC 


rTAC 


CDQ 
reserve' 


992,000 
2,000 
1.000  I 

177.000  I 


892.800 
1.800 
900 
150,450  I 


99,200 
200 
100 

13.275 
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Table  1  —Proposed  2000  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC),  Initial  TAG 
(ITAC),  CDQ  Reserve  Allocation,  and  Overfishing  Levels  of=  Groundfish  in  the  Bering  Sea  and  Aleutian 
ISUNDS  AREA  (BSAI) I— Continued  


Species 


Sablelish  * 


AtKa  mackerel  . 


Yellowfin  sole  

Rock  sole  

Greenland  turtiot  . 


Arrowtoolfi  flounder 

Flathead  sole  

other  nalflsfi « 

Pacific  ocean  perch 


Other  red  rockfish'  .. 

Sharpchin/Northem  .. 
Shortraker/rougheye 
Other  rockfish' 


Squid  

Other  species  °  . 

Total  


Al 

Total  

Western  Al  

Central  Al  

Eastern  Al/BS  . 

BSAI  

BSAI  

ToUi  

BS 


Al  

BSAI  

BSAI  

BSAI  

BS 

Al  Total 

Western  Al 
Central  Al  .. 
Eastern  Al  . 

BS 

Al  

Al  _ 

BS 

Al  

BSAI  

BSAI  ..„ 


Overfishing 

level 


1.600 

2,200 

126,000 


251.000 

367.000 

21.000 


170,000 
95,600 

197.000 
2.300 
16.200 


356 

5,640 

1.290 

492 

913 

2.620 

129.000 


3.961.911 


.ABC 


1,340 

1,860 

73,300 

30.700 

25.600 

17.000 

212,000 

309.000 

14,200 

9.514 

4.686 

140,000 

77,300 

154,000 

1,900 

13,500 

6,220 

3,850 

3.430 

267 

4.230 

965 

369 

685 

1.970 

32.860 


2.247.846 


TAC 


1,340 

1,380 

66.400 

27.000 

22.400 

17.000 

207.980 

120.000 

9,000 

6.030 

2.970 

134.354 

77.300 

154,000 

1,400 

13.500 

6.220 

3,850 

3,430 

267 

4230 

965 

369 

665 

1.970 

32.860 


ITAC  = 


569 

293 

56.440 

22,950 

19,040 

14.450 

176,783 

102.000 

7.651 

5.126 

2,525 

114,201 

65,705 

130.900 

1.190 

11,476 

5287 

3,273 

2,916 

227 

3,596 

821 

314 

583 

1,675 

27,931 


2.000,000  I 


1 ,748.305 


CDO 
resene' 


184 

232 

4.980 

2.025 

1.680 

1275 

15.598 

9.000 

674 

452 

222 

10,076 

5,797 

11,550 

105 

1,011 

466 

288 

257 

20 

317 

72 

27 

51 

147 

2,464 


175.080 


'Amounts  are  In  metric  tons.  These  amounts  apply  to  the  entire  Benng  Sea  (BS)  and  Aleutan  Islan*  m  S"barM  unIeK  ottierwise  sped- 
lied  With  the  exception  of  pollock,  and  lor  the  purpose  of  these  specifications,  the  Benng  Sea  subarM  includes  the  Bogrelof  Dstnct 
^Except  tor  polldck  and  the  porton  of  the  sablefish  TAC  allocated  to  hook-and-line  and  pot  gear,  15  percent  of  eachtAC  is  put  into  a  reserve. 
The  ITaC  tor  each  species  is  the  remainder  ol  the  TAC  after  the  subtraction  of  these  rese^es,  ,  ^  .^T^r.  r^,.^  .n  r..»~o  nr  7  s  ™.r 

3  Except  for  pollockVnd  the  hook-and-line  or  pot  gear  allocation  of  sablefish,  one-halt  of  the  amount  dl  the  TACs  P  acedm  ^'^°'^^'- 
cenrot  *e  TACs,  is  designated  as  a  CDQ  rese~eTor  use  by  CDQ  participants  (see  §679^31(a)(l)).  Fifteen  percent  of  me  groundfish  CDQ  re- 
senie  established  for  arrowtooth  flounder  and  "other  species"  is  allocated  to  a  non-specific  CDQ  reserve  found  at  §  679,31  (g), 
^For  the  2000  pollock  fishery,  all  polkjck  amounts  and  apportionments  thereof  wll  remain  resen/ed  until  th<Ke  'J'««"™s  ""?»:  *f jj'^* JJ^ 
required  by  the  bSogical  opiniiin  for  Stelier  sea  lions  to  avo«i  leopardy  and  adverse  modification  to  cntical  habiW  can  be  '"Ptemented.  NMFS 
aXpates  that  thes?  mierwili  be  finalized  before  January  20,  2000,  Ten  percent  of  me  pollock  TAC  is  allocated  to  tlwpoltock  CM  fisheni 
under'^ragraph  206(a)  ol  me  AFA.  The  pollock  ITAC  ,s  equal  to  the  TAC  mmus  the  CDQ  all«at,on  Un?«'J"'^"'y,2* '•»  *^*'  ^l^Llfti 
catmo  5  [»rcent  of  tile  pollock  ITAC  as  an  incidental  catch  allowance  (see  section  206(b)  of  the  AFA),  NMFS,  under  regulations  ai 
r679  20(a)(5)(i)(B)  altocatK  zero  mt  of  pdkx*  to  nonpelagic  trawl  gear.  This  action  is  based  on  Council  intent  to  prohibit  the  use  of  nonpelagic 
trawl  oear  in  2000  because  of  concerns  of  unnecessary  inadenlal  catch  wim  bottom  trawl  gear  in  me  pollock  fishery,  .„„„,h  ■„,„ 

*R|Sula"onrat  S6re20(b)(1)  do  not  provide  for  the  establishment  of  an  ITAC  for  me  hook-and-line  and  pot  gear  allocation  tor  sablefBh  The 
ITAC  to^sablefish  ?^l«ted™ Table Tistoi^ trawl  gear  onfy  Twenty  percent  ol  me  sablefish  TAC  allocated  to  hook-and-line  gear  or  pot  gear  is 

'^S?i!°itetf1lf^''™^e?3X;^'^*eTex'c^  for  Pacific  halibut  (a  prohtoted  species).  flatf«ad  s<^e.  Greenland  tu-tot,  rock  sole,  yel- 

lowfin  sole,  and  arrowtooth  flounder. 

'"Other  red  rockfish"  includes  shortraker.  rougheya,  sharpchin.  and  northern  rockfish,  ^      „-k..„    .i,„.„oi,.,   =r^ 

« "Omer  rockfish"  includes  all  Sebastes  and  SebasMobus  species  except  for  Pacific  ocean  pereh.  sharpchin.  northern,  shoilraker.  and 

"^^IrlSSss"  includes  sculpins,  sharks,  skates  and  octopus.  Forage  fish,  as  defined  at  §6792  are  not  included  m  the  "other  spec«a"  cat- 
egory. 


Reserves  and  the  Incidental  Catch 
Allowance  (ICA)  for  Pollock 

Regulations  at  §679.20(b)(l)(i)  require 
that  15  percent  of  the  TAC  for  each 
target  species  or  species  group,  except 
for  the  hook-and-line  and  pot  gear 
allocatioQ  of  sableflsh.  be  placed  in  a 
non-specified  reserve.  The  AFA 
supersedes  this  provision  for  pollock  by 
requiring  that  the  20(XI  TAC  for  this 
species  be  fully  allocated  among  the 
CDQ  program,  the  ICA,  inshore,  catcher/ 
pnicessor,  and  mothership  directed 
fishery  allowances. 


Regulations  at  §679.20(b)(l)(iii) 
require  that  one-half  of  each  TAC 
amount  placed  in  the  non-specified 
reserve  be  allocated  to  the  groundfish 
CDQ  reserve  and  that  20  percent  of  the 
hook-and-line  and  pot  gear  allocation  of 
sablefish  be  allocated  to  the  fixed  gear 
sablefish  CDQ  reserve.  Section  206(a)  of 
the  AFA  requires  that  10  percent  of  the 
pollock  TAC  be  allocated  to  the  pollock 
CDQ  reserve.  With  the  exception  of  the 
hook-and-line  and  pot  gear  sablefish 
CDQ  reserve,  the  regulations  do  not 
further  apportion  the  CDQ  reserves  by 


gear.  Regulations  at  §679.21(e)(l)(i)  also 
require  that  7.5  percent  of  each  PSC 
limit,  with  the  exception  of  herring,  be 
withheld  as  a  prohibited  species  quota 
(PSQ)  reserve  for  the  CDQ  fisheries. 
Regulations  governing  the  management 
of  the  CDQ  and  PSQ  reserves  are  set 
forth  at  §§  679.30  and  679.31. 

The  regulations  do  not  designate  the 
remainder  of  the  non-specified  reserve 
by  species  or  species  group,  and  any 
amount  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  to 
the  "other  species"  category  diuing  the 


year,  providing  that  such 
reapportionments  do  not  restalt  in 
overfishing. 

Under  section  Z06(b)  of  the  AFA. 
NMFS  proposes  a  pollock  ICA  of  5 
pertent  of  the  pollock  TAC  after 
subtraction  of  the  10-percent  CDQ 
reserve.  This  allowance  is  based  on  an 
examination  of  the  incidental  catch  of 
pollock  in  non-pollock  target  fisheries 
from  1996  through  1999.  During  this  4- 
vear  period,  the  incidental  catch  of 
pollock  ranged  from  a  low  of  3  percent 
in  1998  to  a  high  of  about  6  percent  in 
1997.  with  a  4-year  average  of  5  percent. 
Because  these  bycatch  percentages  are 
contingent  on  the  relative  amoimts  of 
groundfish  TACs.  NMFS  will  be  more 
able  to  assess  the  ICA  amount  when  the 
Council  makes  final  ABC  and  TAC 
amount  recommendations  in  December. 

Apportionment  of  Pollock  TAC  to 
Vessels  Using  Nonpelagic  Trawl  Gear 

Regulations  at  §  679.20(a)(5)(i)lB) 
authorize  NMFS,  in  consulUtibn  with 
the  Council,  to  limit  the  amount  of 
pollock  that  may  be  taken  in  the 
directed  fisher>'  for  pollock  using 
nonpelagic  trawl  gear.  In  June  1998.  the 
Council  adopted  management  measures 
that,  if  approved  by  NMFS.  would 
prohibit  the  use  of'nonpelagic  trawl  gear 
in  the  directed  fishery  for  pollock  and 
reduce  specified  prohibited  species 
bvcatch  limits  by  amounts  equal  to 
anticipated  savings  in  bycatch  or 
bvcatch  mortality  that  would  be 
expected  from  this  prohibition.  These 
measures  could  be  effective  by  mid- 
2000.  Therefore,  NMFS  proposes  to 
allocate  zero  mt  of  pollock  to  non- 
pelagic trawl  gear.  A  zero  allocation 
would  be  necessary  to  reduce  bycatch  of 
PSC  and  incidental  catch  of  other 
groundfish  species  in  the  2000  pollock 
fishery  consistent  with  the  Council's 
intent  for  this  fishery 


Pollock  Allocations  Under  the  AFA 

Section  206(a)  of  the  AFA  requires 
that  10  percent  of  the  BSAI  pollock  TAC 
be  allocated  as  a  directed  fishing 
allowance  to  the  CDQ  program.  The 
remainder  of  the  BSAI  pollock  TAC, 
after  the  subtraction  of  an  allowance  for 
the  incidental  catch  of  pollock  by 
vessels,  including  CDQ  vessels, 
harvesting  other  groundfish  species, 
must  be  allocated  as  follows:  50  percent 
to  catcher  vessels  harvesting  pollock  for 
processing  by  the  inshore  component. 
40  percent  to  catcher/processors  and 
catcher  vessels  harvesting  pollock  for 
processing  by  catcher/processors  in  the 
offshore  component,  and  10  percent  to 
catcher  vessels  harvesting  pollock  for 
processing  by  motherships  in  the 
offshore  component.  These  amounts  are 
listed  in  Table  2. 

The  AFA  also  contains  several 
specific  requirements  concerning 
pollock  and  pollock  allocations.  First, 
paragraph  210(c)  of  the  AFA  requires 
that  not  less  than  8.5  percent  of  the 
pollock  allocated  to  vessels  for 
processing  by  offshore  catcher/ 
processors  be  available  for  harvest  by 
offshore  catcher  vessels  listed  in  section 
208(b)  han-esting  pollock  for  processing 
by  offshore  catcher/ processors  listed  in 
paragraph  208(e).  Second,  paragraph 
208(e)(21)  of  the  AFA  specifies  that 
catcier/processors  qualifying  to  fish  for 
pollock  under  this  paragraph  are 
prohibited  from  harvesting  in  the 
aggregate  a  total  of  more  than  one-half 
of  a  percent  (0.5)  of  the  pollock 
allocated  to  vessels  for  processing  by 
offshore  catcher/processors.  Other 
provisions  of  the  AFA,  including 
inshore  pollock  cooperative  allocations, 
AFA  catcher  vessel  harvest  limitations, 
and  excessive  harvest  and  processing 
shares  will  be  described  in  the  proposed 
rule  to  implement  the  AFA.  After 
issuance  of  a  final  rule  to  implement  the 


AFA.  the  2000  specifications  would  he 
amended  accordingly  Table  2  lists  the 
proposed  2000  allocations  of  pollock 
TAC  as  described  by  the  AFA.  but 
excludes  seasonal  apportionments, 
critical  habitat  limitations,  and 
protections  for  other  fisheries  for  AFA 
listed  catcher  processors.  These 
apportioiunents,  limitations,  and 
protections  will  be  described  in  the 
proposed  rule  to  implement  the  RPAs. 

Implementation  of  Stelier  Sea  Lion 
Conservation  Measures 

NMFS  is  developing  a  separate 
proposed  rule  that,  if  approved,  would 
permanently  implement  reasonable  and 
prudent  alternatives  (RPAs)  to  avoid  the 
likelihood  that  the  pollock  fisheries  off 
Alaska  will  jeopardize  the  continued 
existence  of  the  western  population  of 
Stelier  sea  lions  or  adversely  modify  its 
critical  habitat.  If  approved,  this  rule 
would  implement  three  types  of 
management  measures  for  the  pollock 
fisheries  of  the  BSAI  and  GOA:  (1) 
Measures  to  temporally  disperse  fishing 
effort.  (2)  measures  to  spatially  disperse 
fishing  effort,  and  13)  measures  to 
provide  full  protection  from 
competition  with  pollock  fisheries  for 
prey  in  waters  immediately  adjacent  to 
rookeries  and  important  haulouts. 
Emergency  measures  which 
implemented  RPAs  for  1999  are  in  effect 
until  December  31.  1999  duly  21. 1999. 
64  FR  39087).  Final  measures  must  be 
effective  prior  to  the  start  of  the  BSAI 
and  GOA  pollock  fisheries  on  Januar>- 
20.  2000.  or  NMFS  will  be  obligated 
under  the  Endangered  Species  Act  to 
close  all  fishing  for  pollock  until  such 
measures  can  be  implemented. 

NMFS  is  reserving  all  allocations  and 
apportionmenU  of  the  2000  pollock 
TAC  for  the  BSAI  until  the  Stelier  sea 
lion  conservation  measures  can  be 
implemented  as  desrnibed  above. 


TABLE  2  -PROPOSED  ALLOCATIONS  OF  THE  F^LLOCK  TAC  AND  DIRECTED  FISHING  ALLOWANCE  TO  THE  INSHORE. 
CATCHER/PROCESSOR,  MOTHERSHIP,  AND  CDQ  COMPONENTS 


.Sector 

Proposed  2000 
f  AC  (mt) 

Directed  fishing 
altowance 

992,000 

99200 

44,640 

424.060 

339.264 

310.427 

28.837 

1.696 

84.816 

2,000 



Inshore - - 

424.060 
339.264 

84.816 

Aleuttan  Islands  ICA' 
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Table  2.— Proposed  Allocations  of  the  Pollock  TAC  and  Directed  Fishing  Allowance  to  the  Inshore, 
Catcher/Processor.  Mothership,  and  CDQ  Components'— Continued 


Proposed  2000 
TAG  (ml) 


Bogoslof  District  ICA  ^  . 


1.000 


Directed  lishing 
allowance 


■  Alter  subtraction  tor  the  CDQ  reserve  and  the  incidental  catch  allowance,  the  pollock  TAC  is  allocated  as  follows:  inshore  component— 50 
percent,  catcher/processor  component — 40  percent,  and  mothership  component— 10  percent.  Under  paragraph  2061a)  ot  the  AFA,  the  CDQ  re- 
serve lor  pollock  IS  10  percent.  NMFS,  under  regulations  at  §679,20(a)(5)(i){B),  allocates  zero  mt  ot  pollock  to  nonpelagic  trawl  gear.  This  action 
iS  based  on  Council  intent  to  prohibit  the  use  of  nonpelagic  trawl  gear  in  2000  because  ot  concerns  ot  unnecessary  incidental  catch  with  bottom 
trawl  gear  in  the  pollock  fishery, 

'  The  proposed  pollock  incidental  catch  alknvance  lor  the  BS  Subarea  is  5  percent  ot  the  TAC  after  sutitraction  of  the  CDQ  reserve 

^Section  210(c)  of  the  AFA  requires  that  not  less  than  8.5  percent  ot  the  directed  fishing  allowance  allocated  to  listed  catcher/processors  (C/ 
Ps)  shall  be  available  tor  harvest  only  by  eligible  catcher  vessels  (CVs)  delivering  to  listed  catcher/processors. 

'The  AFA  requires  that  vessels  descnbed  in  section  208(e)(2t)  be  prohibited  from  exceeding  a  han/est  amount  of  one-half  of  one  percent  ot 
the  directed  fishing  allowance  allocated  to  vessels  lor  processing  by  listed  catcher/processors, 

5  Consistent  with  the  1999  hanrest  speafications  and  the  revised  RPAs,  the  Aleutian  Islands  Subarea  and  the  Bogoslof  District  would  be 
dosed  to  directed  fishing  for  pollock  The  amounts  specified  are  lor  incidental  catch  amounts  only,  and  are  not  apportk>ned  by  season  or  sector. 


Allocation  of  the  Atka  mackerel  TAC 

Due  to  concems  about  the  potential 
impact  of  the  Atka  mackerel  tishery  on 
Steller  sea  lions  and  their  critical 
habitat.  NMFS  issued  regulations  that 
implement  temporal  and  spatial 
dispersion  of  fishing  effort  in  the  Atka 
mackerel  Bsheries.  Regulations  at  50 
CFR  679.20(a)(8)(ii)  apportion  the  Atka 
mackerel  IT  AC  into  two  equal  seasonal 
allowances.  The  first  allowance  is  made 
available  for  directed  fishing  from 
January  1  to  April  15  ("A"  season),  and 
the  second  seasonal  allowance  is  made 
available  hrom  September  1  to 
November  1  ("B"  season)  [Table  3). 
According  to  §  679.22(a)(8).  fishing  with 
trawl  gear  in  areas  defined  as  Steller  sea 


lion  critical  habitat  (see  Figure  4  of  50 
CFR  part  226)  virithin  the  Western  and 
Central  Aleutian  Islands  subareas.  is 
prohibited  during  each  Atka  mackerel 
season  when  specified  percentages  of 
the  TAC  are  harvested  within 
designated  critical  habitat  areas.  In 
2000.  the  specified  catch  percentage 
within  (nitical  habitat  is  57  percent  of 
each  seasonal  allowance  for  the  Western 
Aleutian  Islands  and  67  percent  of  each 
seasonal  allowance  for  the  (Central 
Aleutian  Islands  (§  679.22(a)(a)(iii)(B)). 
A  Steller  sea  lion  critical  habitat  closure 
to  fishing  with  trawl  gear  virithin  a 
district  will  remain  in  effect  until  NMFS 
closes  Atka  mackerel  to  directed  fishing 
within  the  same  district.  The  regulations 
do  not  establish  critical  habitat  closiires 


based  on  Atka  mackerel  catch 
percentages  inside  critical  habitat  areas 
for  the  Eastern  Aleutian  Islands  and 
Bering  Sea  subarea. 

Under  §679.20(a)(8)(i).  up  to  2 
percent  of  the  Eastern  Aleutian  Islands 
district  and  the  Bering  Sea  subarea  Atka 
mackerel  IT  AC  may  be  allocated  to  the 
jig  gear  fieet.  The  Council  determines 
the  amount  of  this  allocation  annually, 
based  on  several  criteria  including  the 
anticipated  harvest  capacity  of  the  jig 
gear  fleet.  In  October  1999,  the  Council 
recommended  that  1  percent  of  the  Atka 
mackerel  ITAC  in  the  Eastern  Aleutian 
Islands  district/Bering  Sea  subarea  be 
allocated  to  the  jig  gear  Qeet  in  2000. 
Based  on  an  ITAC  of  14.450  mt,  the  jig 
gear  allocation  would  be  144  mt. 


Table  3.— Proposed  2000  Seasonal  and  Spatial  Apportionments,  Gear  Shares,  and  CDQ  Reserve  of  the 

BSAI  ATKA  MACKEREL  TAC '2 


TAC 

CDQ 
reserve 

ITAC 

Seasonal  apportionment  ^ 

Subarea  and  component 

ASeason' 

B  Season  5 

Total 

CHUmIt' 

Total 

CH  Umit« 

Western  Aleutian  Islands 

27.000 
22.400 
17.000 

2,025 
1.660 
1^75 

22.950 
19.040 
14,450 
144 
14.306 
56,440 

11,475 
9,520 

6,541 
6,378 

11.475 
9.520 

6.541 
6.378 

J>g  (1    %\S 

7,153 
28.148 

7,153 
26,148 

Total 

66,400 

4,geb 

<  Amounts  are  in  metric  Ions. 

'A  final  mie  implementing  changes  to  the  Atka  mackerel  fishery  was  published  in  the  Federal  Register  on  January  22.  1999  (64  FR  3446). 

'The  seasonal  apfxjrtkximent  of  Atka  mackerel  is  50  percent  in  the  A  season  and  50  percent  in  ttie  B  season 

'January  1  through  Apnl  15 

^Septemtjer  i  through  Novemtjer  1 

'Critical  habitat  (CH)  allowance  refers  to  the  amourit  ot  each  seasonal  alkswance  that  is  available  for  fishing  inside  cntical  habitat  (Figure  4  of 
50  CFR  part  226)  In  2000.  the  percentage  of  each  seasonal  allowance  available  for  fishing  inskle  cntical  habitat  is  57  percent  in  the  Western  A( 
and  67  pen»nt  m  the  Central  Al  When  these  critKal  habitat  allowances  are  reached,  cntical  habitat  areas  i»ill  be  ckjsed  to  tranrling  until  NMFS 
closes  Atka  mackerel  to  directed  fishing  within  the  same  distnct. 

^  Eastern  Aleutian  Islands  Distnct  and  Benng  Sea  sut>area. 

'  Regulations  al  §  679  20  (a)(8)  require  that  up  to  2  percent  o(  the  Eastern  Al  area  ITAC  be  allocated  to  the  Jig  gear  fleet.  The  amount  ot  this 
allocation  is  1  pereent  and  was  detennined  by  the  Council  based  on  antk:lpated  harvest  capacity  of  the  jig  gear  fleet.  The  jig  gear  allocation  is 
not  apportioned  by  season 


Allocation  of  the  Pacific  Cod  TAC 

Under  §  679,20(a)(7).  2  percent  of  the 
Pacific  cod  ITAC  is  allocated  to  vessels 


using  jig  gear,  51  percent  to  vessels 
using  hook-and-line  or  pot  gear,  and  47 
percent  to  vessels  using  trawl  gear. 


Under  S  679.20(a)(7)(b),  the  porUon  of 
the  Pacific  cod  TAC  allocated  to  trawl 
gear  is  further  allocated  50  percent  to 
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catcher  vessels  and  50  percent  to 
catcher/processors.  In  October  1999,  the 
Council  proposed  seasonal  allowances 
for  the  portion  of  the  Pacific  cod  TAC 
allocated  to  the  hook-and-line  and  pot 
gear  fisheries.  The  seasonal  allowances 
are  authorized  under  §679,20(a)(7)(iv) 
and  are  based  on  the  criteria  set  forth  at 


§679,20(a)(7)(iv}(B),  They  are  intended 
to  proviiie  for  the  harvest  of  Pacific  cod 
when  flesh  quality  and  market 
conditions  are  optimum  and  when 
Pacific  halibut  bycatch  rates  are  low. 
Table  4  lists  the  proposed  2000 
allocations  and  seasonal 
apportionments  of  the  Pacific  cod  ITAC, 


Consistent  with  S  679,20(a)[7)(iv)(C), 
NMFS  and  the  Council  propose  that  any 
portion  of  the  first  seasonal  allowance  of 
the  hook-and-line  and  pot  gear 
allocation  that  is  not  harvested  by  the 
end  of  the  first  season  tiecome  available 
on  September  1,  the  beginning  of  the 
third  season. 


TABLE  4.— Proposed  2000  Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  TAC 


Jig 

Hook-&-<ine/pol  gear  . 


Trawl  gear 

C.V.  (50%)  . 
C/P  (50%)  .. 

Total  .. 


Percent  ITAC 


Share  ITAC 
(mt) 


3.010 
76.730 


70.710 
35.355 
35.355 


150.450 


Seasonal  apportionment 


Date 


January  1-Oecember  31  

January  1-Apnl30'  ..'.. 

May  1-Au9ust31   

September  1 -December  31 
January  1 -December  31  


Amount  (mt) 


3.010 
55,135 
•7,811 
13,784 
70,710 


^  Any  unused  portk>n  of  the  first 
tioned  to  the  third  seasonal  alkiwance. 


At  its  October  1999  meeting,  the 
Coimcil  also  adopted  an  FMP 
amendment  that  would  further  allocate 
the  hook-and-line  and  pot  gear 
allocation  among  different  sectors  of  the 
fixed  gear  fleet.  If  NMFS  approves  this 
amendment,  the  harvest  specifications 
would  be  revised  accordingly. 

Allocation  of  the  Shortraker  and 
Rougheye  Rockfish  TAC 

Under  §  679.20(a)(9),  the  ITAC  of 
shortraker  rockfish  and  rougheye 
rockfish  specified  for  the  jMeutian 
Islands  subarea  is  allocated  30  percent 


seasonal  Pacific  cod  allowance  specified  tor  the  Pacitie  cod  hook-and-line  or  pot  gear  fishery  will  be  teappor- 


to  vessels  using  non-trawl  gear  and  70 
percent  to  vessels  using  trawl  gear. 
Based  on  a  proposed  ITAC  of  821  mt, 
the  trawl  allocation  would  be  575  mt 
and  the  non-trawl  allocation  would  be 
246  mt. 
Sablefish  Gear  Allocation 

Regulations  at  §679.20(a)(4)(iii}  and 
(iv)  require  that  sablefish  JACs  for  the 
BSAI  subareas  be  allocated  between 
trawl  and  hook-and-line  or  pot  gear 
types.  Gear  allocations  of  TACs  for  the 
Bering  Sea  subarea  are  50  percent  for 
trawl  gear  and  50  percent  for  hook-and- 


Une/pot  gear  and  for  the  Aleutian 
Islands  subarea.  25  percent  for  trawl 
gear,  75  percent  for  hook-and-line/pot 
gear.  Regulations  at  §679,20(b)(l)(iii)(B) 
require  that  20  percent  of  the  hook-and- 
line  and  pot  gear  allocation  of  sablefish 
be  reserved  as  sablefish  CDQ. 
Additionally,  regulations  at 
§  679.20(b)(iii)(A)  require  that  7.5 
percent  of  the  trawl  gear  allocation  of 
sablefish  (one  half  of  the  reserve)  be 
reserved  as  groundfish  CDQ.  Gear 
allocations  of  the  sablefish  TAC  and 
CDQ  reserve  amounts  are  specified  in 
Table  5. 


Table  5.— Proposed  2000  Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablersh  TACS 


Subarea  and  gear 


^ring  Sea: 

Trawt2  

Hook-&-line/pot  gear'  . 


Total . 


Aleutian  Islands: 

Trawl'  

Hook-&-line/pot  gear' . 


Percent  of 
TAC 


Share  el  TAC 
(riW) 


ITAC  (ml) 


670 
670 


569 


1.340 


569 


345 
1,035 


Total  . 


1.380 


293 
M/A 


C00resan« 

(mt) 


SO 
134 


25 
207 


.  Except  for  the  saWefish  t»ok.a«Hine  and  pot  gear  allocation.  15  percent  of  TAC  is  apportioned  to  rese~e  The  ITAC  is  the  remainder  ot  the 
'fFoMI^T^rofSribirsh^^^^located  to  vesse.  using  traw.  gear,  one  ha«  ot  the  rese-ve  (7.5  percent  o.  the  spedfied  TAC)  is  re- 
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Allocation  of  Prohibited  Species  Catch 
(PSC)  Limits  for  Halibut,  Crab,  and 
Herring 

Due  to  the  lack  of  new  information 
concerning  PSC  limits,  the  Council  at  its 
October  1999  meeting  recommended 
using  the  1999  PSC  amounts  for  2000. 
The  Council  will  reconsider  these 
amounts  in  December  based  on 
recommendations  by  the  Plan  Team  and 
the  SSC.  New  survey  and  stock 
assessment  information  will  be  available 
in  December  1999  in  the  1999  SAFE 
document  prepared  by  the  Plan  Team. 

PSC  limits  for  halibut  are  set  in 
regulations  at  §  679.21(e).  For  the  BSAI 
trawl  fisheries,  the  limit  is  3.775  mt 
mortality  of  Pacific  halibut.  For  non- 
trawl  fisheries,  the  limit  is  900  mt 
mortality.  PSC  limits  for  crab  and 
herring  are  specified  annually  based  on 
abundance  and  spawning  biomass. 

For  2000.  the  proposed  PSC  limit  of 
red  king  crab  in  Zone  1  for  trawl  vessels 
is  200.000  crab.  Based  on  the  criteria  set 
out  at  §679.21(e)(l)(ii).  the  number  of 
mature  female  red  king  crab  was 
estimated  in  1998  to  be  above  the 
threshold  of  8.4  million  animals,  and 
the  effective  spawning  biomass  is 
estimated  to  be  56  million  lbs  (25.4 
million  mt)  which  is  greater  than  the  55 
miUion  lb  (24.95  million  mt)  threshold 
level. 

The  proposed  2000  C  bairdi  PSC 
limit  for  trawl  gear  is  750,000  animals 
in  Zone  1  and  1,878,000  animals  in 
Zone  2.  These  limits  are  based  on 
survey  data  fiom  1998.  and  on  the 
criteria  set  out  at  §  679.21(e)(l)(iii).  In 
Zone  1,  C  bairdi  abundance  was 
estimated  to  be  greater  than  ISO  million 
and  less  than  270  million  animals.  In 
Zone  2.  C.  bairdi  abundance  was 
estimated  to  be  less  than  1 75  million 
animals,  and.  therefore,  calculated  at  1.2 
percent  of  the  abundance  level  of  156.6 
million  crabs,  resulting  in  a  proposed 
limit  of  1.878  million  crabs. 

Under  §679.21(e)(l)(iv),  the  PSC  limit 
for  C.  opilio  is  based  on  total  abtmdance 
as  indicated  by  the  NMFS  standard 


trawl  survey.  The  C.  opilio  PSC  limit  is 
set  at  0.1133  percent  of  the  Bering  Sea 
abundance  index,  with  a  minimum  PSC 
of  4.5  million  crab  and  a  maximum  PSC 
of  13  million  crab.  Based  on  the  1998 
survey  estimate  of  3.233  billion  crabs. 
the  calculated  limit  would  be  3.663.000 
crabs.  Because  this  limit  falls  below  the 
minimum  level,  the  proposed  2000  C. 
opilio  PSC  limit  would  be  4.5  million 
crabs  in  2000. 

Under  §679.21(e)(l)(vi),  the  proposed 
PSC  limit  of  Pacific  herring  caught 
while  conducting  any  trawl  operation 
for  groundfish  in  the  BSAI  is  1  percent 
of  the  annual  eastern  Bering  Sea  herring 
biomass.  NMFS'  best  estimate  of  2000 
herring  biomass  is  168.512  mt.  This 
amount  was  derived  using  1998  survey 
data  and  an  age-structured  biomass 
projection  model  developed  by  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G).  Therefore,  the  proposed 
herring  PSC  limit  for  2000  is  1.685  mt. 
Under  §  679.21(e)(l)(i)  7.5  percent  of 
each  PSC  limit  specified  for  crab  and 
halibut  is  reserved  as  a  PSQ  reserve  for 
use  by  the  groundfish  CDQ  program. 
Regulations  at  §  679.21(e)(3)  require  the 
apportionment  of  each  trawl  PSC  limit 
into  PSC  bycatch  allowances  for  seven 
specified  fishery  categories.  Regulations 
at  §679.21(e)(4J(ii)  authorize  the 
apportionment  of  the  non-trawl  halibut 
PSC  hmit  among  five  fishery  categories. 
The  proposed  fishery  bycatch 
allowances  for  the  trawl  and  non-trawl 
fisheries  are  listed  in  Table  6. 

Regulations  at  §679.21(e)(3)(ii)(B) 
establish  criteria  under  which  NMFS 
must  specify  an  annual  red  king  crab 
bycatch  limit  for  the  Red  King  Crab 
Savings  Subarea  (RKCSS).  The  Council 
proposes  to  limit  the  RKCSS  to  30 
percent  of  the  total  red  king  crab 
allocated  to  the  rock  sole/flathead  sole/ 
■other  flatfish"  fishery  category.  This 
proposed  limit  would  optimize  the 
groundfish  harvest  relative  to  red  king 
crab  bycatch. 

Regulations  at  §679.21(e){4)(ii) 
authorize  exemption  of  specified  non- 
trawl  fisheries  from  the  halibut  PSC 


limit.  As  in  past  years,  the  Council 
recommended  that  pot  gear,  jig  gear,  and 
the  sablefish  IFQ  hook-and-line  gear 
fishery  categories  be  exempt  from 
halibut  bycatch  restrictions  becatise 
these  fisheries  use  selective  gear  types 
that  lake  comparatively  few  halibut.  In 
1998,  total  groundfish  catch  for  the  pot 
gear  fishery  in  the  BSAI  was 
approximately  14,118  mt  with  an 
associated  halibut  bycatch  mortality  of 
about  43  mt.  The  1998  groundfish  jig 
gear  fishery  harvested  about  192  mt  of 
groundfish.  Most  vessels  in  the  jig  gear 
fieet  are  less  than  60  ft  (18.3  m)  length 
overall  and  are  exempt  from  observer 
coverage  requirements.  As  a  result, 
observer  data  are  not  available  on 
halibut  bycatch  in  the  jig  gear  fishery. 
However,  a  negligible  amount  of  halibut 
bycatch  mortality  is  assumed  because  of 
the  selective  nature  of  this  gear  type  and 
the  likelihood  that  halibut  caught  with 
jig  gear  have  a  high  survival  rate  when 
released. 

As  in  past  years,  the  Council 
reconmiended  that  the  sablefish  IFQ 
fishery  be  exempt  from  halibut  bycatch 
restrictions  because  of  the  sablefish  and 
halibut  IFQ  program  (subpart  D  of  50 
CFR  part  679).  The  IFQ  program 
requires  legal-sized  halibut  to  be 
retained  by  vessels  using  hook-and-line 
gear  if  a  halibut  IFQ  permit  holder  is 
aboard  and  is  holding  unused  halibut 
IFQ.  This  action  results  in  less  halibut 
discard  in  the  fishery.  In  1995.  about  36 
mt  of  halibut  discard  mortality  was 
estimated  for  the  sablefish  IFQ  fishery. 
A  similar  estimate  for  1996  through 
1999  has  not  been  calculated,  but  NMFS 
has  no  information  indicating  that  it 
would  be  significantly  different. 

Regulations  at  §  679.21(e)(5)  authorize 
NMFS.  after  consultation  with  the 
Cotmcil,  to  estabUsh  seasonal 
apportionments  of  PSC  amounts.  NMFS 
anticipates  that  the  Council  will 
recommend  seasonal  apportionments 
during  its  December  1999  meeting; 
therefore,  none  are  proposed  at  this 
time. 


Table  6.— Proposed  2000  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries 


Trswl  FlstWftM 

Yellowfin  so<e  

Rocl<  sda/oth  flat/Hat  sole' 

Turtx)t/sat!<eflsWarrowtooth» 

BocKfish  July  4 — December  31 ' 
Patalic  cod 


Prohibited  Species  and  Zone 


Halibut  mof- 

tality  (mt) 

BSAI 


9SS 
755 


71 
1,473 


Herring  (mt) 
BSAI 


254 

22 

10 

8 

22 


RedKln9 
Crab  (ani- 
mals) Zone 
1' 


19.B00 
103,950 


14.BS0 


;.  opilio  (ani- 
mals) 
COBLZ  = 


3,108,786 

766,552 

42,585 

42,585 

127,758 


C.  tiairdi  (animals) 


Zone  1.' 


260,894 
279,528 


139,950 


Zorw2' 


1,128.824 
376,274 


7.378 
205,528 
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Table  6. — Proposed  2000  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries — (Continued 


Prohibited  Species  and  Zone 

Halibut  mor- 

Tsr' 

Herg^fmt) 

Red  King 
Crab  (ani- 
mals) Zone 

1  ' 

C.  opilio  (ani- 
mals)    • 
COBLZ^ 

C.  bairdi  (animals) 

Zone  1 ' 

Zone2' 

MKl-water  trawl  po(kjck6 

1.217 
152 

i'ian 

238 

1.850 
44.550 

74.234 

19,146 

Total  Trawl  PSC    

3,492 

1,685 

185,000 

4.162.500 

693,750 

1.737,150 

Non-Trawl  FlahertM 

748 

84 

exempt 

exempt 

Other  non-traw*— TotaJ 

Groundfish  pot  arxJ  jig  

Sabtefish  hook-and-line  

832 

351 

15.000 

337.500 

56250 

140,850 

Grand  Total                         

4,675 

1.685 

200.000 

4.500.000 

750,000 

1.878.000 

'  Refer  to  §  679.2  for  definitions  of  areas. 

'C.  opilio  Bycatcfi  Umitalior  Zone  Boundanes  are  defined  at  §679.21  (e)(7)(iv)(B)  At  its  October  meeting  ttie  Ckxmdl  proposed  apportioning 
C.  opilio  by  percentage  to  tt>e  following  fisheries:  yellowfin  sole  73  percent,  rocli  sole  18  percent.  tuitxM  1  percent,  roddish  1  percent.  Paafic  cod 
3  percent,  and  poilocl^  4  percent. 

3  The  Council  at  its  October  1999  meeting  pnjposed  limiting  red  Iting  crab  tor  trawt  fishenes  within  the  RKCSS  to  30  percent  of  the  total  alloca- 
tion to  the  rocli  sole,  flathead  sole,  and  other  flatfish  fishery  category  (§679.21  (e)(3)(il)(B)). 

^GreenlarxJ  lurtwt.  arrowtooth  flounder,  and  sablefish  fishery  category. 

5  The  Council  ai  its  October  1999  meeting  proposed  to  apportion  the  rockfish  PSC  amounts  according  to  tf>e  1999  specifications,  from  July  4— 
Decemtier  31 ,  to  prevent  fishing  for  rockfish  before  July  4.  2000. 

5  Halibut  and  crab  bycatch  in  the  midwater  trawl  pollodt  fishery  is  deducted  from  the  allowances  for  the  poUocK/Atka  mackeral/olher  species 
category. 

'Polkx*  other  ttian  pelagic  trawl  poikKk.  Atka  mackerel,  and  "other  speaes"  fishery  category 

'  With  the  exception  of  hemng.  7  5  percent  of  each  PSC  limit  is  allocated  to  the  muHi-species  CDQ  program  as  PSQ  reserve.  The  PSQ  re- 
serve is  not  allocated  by  fisfiery.  gear  or  season. 


To  monitor  halibut  bycatch  mortality 
allowances  and  apportionments,  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  will  use 
observed  halibut  bycatch  rates,  assimied 
mortality  rates,  and  estimates  of 
groundfish  catch  to  project  when  a 
fishery's  halibut  bycatch  mortality 
allowance  or  seasonal  apportionment  is 
reached.  The  Regional  Administrator 
monitors  a  fishery's  halibut  bycatch 
mortality  allowances  using  assumed 
mortality  rates  that  are  based  on  the  best 
information  available,  including 
information  contained  in  the  armual 
SAFE  report. 

The  Council  proposed  that  the 
assimied  halibut  mortality  rates 
developed  by  staff  of  the  International 
Pacific  Halibut  Commission  (IPHC)  for 
the  1999  BSAI  groundfish  fisheries  be 
adopted  for  purposes  of  monitoring 
halibut  bycatch  allowances  established 
for  2000.  The  justification  for  these 
mortality  rates  is  discussed  in  the  final 
SAFE  report  dated  November  1998.  The 
proposed  mortality  rates  listed  in  Table 
7  are  subject  to  change,  pending  the 
results  of  an  updated  analysis  on  MUhut 
mortality  rates  in  the  grotmdfiish 


fisheries  that  IPHC  staff  is  scheduled  to 
present  to  the  Council  at  its  December 
1999  meeting. 

Table  7.— Proposed  2000  Assumed 
Pacific  Halibut  Mortality  Rates 
for  the  BSAI  Fisheries 


Table  7.— Proposed  2000  Assumed 
Pacific  Halibut  Mortality  Rates 
for  the  BSAI  Fisheries— Contin- 
ued 


Fishery 

Assumed 
mortality 

(percent) 

Hook-and-line  gear  fishenes; 

Rockfish  

Pacific  cod             

12 
11 

Greer^land  turbot 

19 

Sablefish           

17 

Other  Species        

11 

Trawl  gear  fisfwnes; 
Midwater  pollock                .  . . 

85 

76 

78 

76 

62 

69 

Rockfish  ._, 

Pacific  cod 

72 
69 
85 

73 

Sablefish  

Other  species _ 

Pol  gear  fisheries: 
Pacific  cod 

23 
69 

4 

Fishery 

Assumed 
moitality 
(petceni) 

4 

Qassificatioii 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  fixim  review- 
under  Executive  Ch^der  12866. 

NMFS  has  prepared  a  draft  EA  for  this 
action,  which  describes  the  impact  of 
the  human  environment  that  would 
result  from  implementation  of  the 
proposed  specifications.  In  December 
1998,  NMFS  issued  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
on  the  groundfish  TAC  specifications 
and  PSC  limits  under  the  BSAI  and  Gulf 
of  Alaska  (GOA)  groundfish  FMPs.  In 
July  1999,  the  District  Court  for  the 
Western  District  of  Washington  held 
that  the  1998  SEIS  did  not  adequately 
address  aspects  of  the  BSAI  and  GOA 
FMPs.  Notwithstanding  the  deficiencies 
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the  court  noted  in  the  1998  SEIS.  NMFS 
believes  that  the  discussion  of  impacts 
and  alternatives  in  the  1998  SEIS  is 
directly  applicable  to  this  proposed 
action,  and  a  draft  EA  for  the  proposed 
2000  harvest  specifications  "tiers  off' 
(incorporates  by  reference)  the  1998 
SEIS. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act.  NMFS  has 
completed  a  consultation  on  the  effects 
of  the  1999  to  2002  pollack  and  Atka 
mackerel  fisheries  on  listed  species, 
including  the  Steller  sea  lion,  and 
designated  critical  habitat.  The 
Biological  Opinion  prepared  for  this 
consultation,  dated  December  3.  1998. 
concluded  that  the  Atka  mackerel 
fisheries  in  the  BSAl  are  not  likely  to 
jeopardize  the  continued  existence  of 
Steller  sea  lions  or  adversely  modify 
their  designated  critical  habitat. 
However,  the  Biological  Opinion 
concluded  that  the  pollock  fisheries  in 
the  BSAI  and  the  GOA  would  cause 
]eopardv  and  adverse  modification. 

^5MFS  is  developing  a  proposed  rule 
that,  if  approved,  would  permanently 
implement  RPAs  to  avoid  the  likelihood 
that  the  pollock  fisheries  off  Alaska  will 
jeopardize  the  continued  existence  of 
the  western  population  of  Steller  sea 
lions  or  adversely  modify  its  critical 
habitat.  Final  regulations  must  be 
effective  prior  to  the  start  of  the  BSAl 
and  GOA  pollock  fisheries  on  January 
20.  2000.  or  NMFS  will  be  obligated 
under  the  Endangered  Species  Act  to 
close  all  fishing  for  pollock  until  such 
measures  can  be  implemented. 

NMFS  must  also  complete  a 
consultation  on  the  effects  of  the  2000 
BSAl  groundfish  fisheries  on  listed 
species,  including  the  Steller  sea  lion 
and  salmon,  and  on  designated  critical 


habitat.  These  consultations  will  he 
completed  in  December  1999  before  the 
start  of  the  2000  groundfish  fishery. 
These  consultations  cannot  be 
completed  until  new  fishery 
information  is  available  in  late 
November. 

A  Biological  Opinion  on  the  BSAI 
hook-and-line  groundfish  fishery  and 
the  BSAl  trawl  groundfish  fishery  for 
the  ESA  listed  short-tailed  albatross  was 
issued  by  the  U.S.  Fish  and  Wildlife 
Service  in  March  1999.  The  conclusion 
continued  the  no  jeopardy 
determination  and  the  incidental  take 
statement  expressing  the  requirement  to 
immediately  re-initiate  consultations  if 
incidental  takes  exceed  four  short-tailed 
albatross  over  2  years'  time  (1999-2000). 

NMFS  prepared  an  IRFA  pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  that 
describes  the  impact  the  proposed  2000 
harvest  specifications  might  have  on 
small  entities.  A  copy  of  this  analysis  is 
available  from  the  Council  (see 
ADDRESSES).  The  preferred  alternative 
would  allow  the  BSAI  groundfish 
fisheries  to  continue  under  final 
specifications  set  at  1999  levels  until  the 
TAG  is  harvested  or  until  the  fishery  is 
closed  due  to  attainment  of  a  PSC  limit, 
or  for  other  management  reasons.  Under 
the  preferred  alternative,  the  2000  TACs 
would  be  based  on  the  most  recent 
scientific  information  as  reviewed  by 
the  Plan  Team.  SSC,  AP,  and  Council 
and  that  includes  public  testimony  and 
comment  from  the  September  Plan 
Team  and  October  Council  meetings. 
The  preferred  alternative  also  achieves 
optimum  yield  while  preventing 
overfishing.  Small  entities  would 
receive  the  maximum  benefits  under 
this  alternative,  in  that  they  will  be  able 
to  harvest  target  species  and  species 


groups  at  the  highest  available  level 
based  on  stock  status  and  ecosystem 
concerns. 

The  six  CDQ  groups  are  comprised  of 
56  small  governmental  jurisdictions 
with  direct  involvement  in  groundfish 
CDQ  fisheries  that  are  within  the  RFA 
definition  of  small  entities.  Based  on 
1998  data,  NMFS  estimates  less  than 
280  small  entities  harvest  groundfish  in 
the  BSAI. 

The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables,  and  the  use  of  performance 
rather  than  design  standards,  or 
exempting  affected  small  entities  from 
any  part  of  this  action  would  not  be 
appropriate  because  of  the  nature  of  this 
action. 

This  action  is  necessary  to  establish 
harvest  limits  for  the  BSAI  groundfish 
fisheries  for  the  2000  fishing  year.  The 
groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  at  50 
CFR  part  679  that  require  NMFS,  after 
consultation  with  the  Council,  to 
publish  and  solicit  public  comments  on 
proposed  annual  TACs.  PSC  allowances, 
and  seasonal  allowances  of  the  TACs. 
No  recordkeeping  and  reporting 
requirements  are  implemented  with  this 
final  action.  NMFS  is  not  aware  of  any 
other  Federal  rtiles  which  duplicate, 
overlap  or  conflict  with  the  final 
specifications. 

Authority:  16  U.S.C.  773  el  seq.  16  U.S.C. 
1801  etseq  .  and  3631  el  seq. 

Dated:  December  8. 1999. 
Penelope  D.  Dalton, 
Asitstant  Administrator  for  Fisheries. 
Notional  Marine  Fisheries  Service. 
IFR  Doc.  99-32234  Filed  12-10-99:  «:4S  ami 
auJHa  CODE  3610-21-P 
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Notices 


TOs  section  ol  the  FEDERAL  REGISTER 
contains  clocuments  other  than  rules  or 
proposed  rales  that  are  applicable  lo  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerx-y  deasions  and 
rulings,  delegations  ol  authority,  tiling  ol 
petitions  and  applications  and  agency 
statements  ol  organization  and  functions  are 
examples  ol  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Starbucky  Restoration  Project;  Nez 
Perce  h4atlonal  Forest.  Idaho  County, 
Idaho 

agency:  Forest  Service.  USDA. 
action:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  project  area  is  located  in 
the  Buckhom.  Santiam,' Rabbit,  and 
Center  Star  watersheds,  along  with 
South  Fork  Clearwater  River  face 
drainages,  T28N.  R6E,  Sections  1  and 
12;  T28N.  R7E,  Sections  3-10;  T29N, 
R6E,  Section  36;  T29N.  R7E,  Sections  23 
and  25-35,  Boise  Meridian. 

The  Forest  Service  will  prepare  an 
envirorunental  impact  statement  (EIS)  to 
analyze  and  disclose  the  environmental 
effects  of  the  project. 

The  primary  piupose  of  this  project  is 
to  maintain  the  project  area's  forest 
ecosystems  ecological  structure  and 
function  within  a  natural  and 
sustainable  condition.  The  projected 
ecological  succession  within  these 
watersheds  will  not  maintain  desired 
conditions,  because  of  the  limited  role 
natiual  fire  has  been  allowed  to 
perform,  and  could  pose  a  risk  to 
watershed  condition,  fish,  wildlife,  and 
sensitive  plant  habitat. 
DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  January  12.  2000  to  receive 
timely  consideration  in  the  preparation 
of  the  draft  EIS. 

ADDRESSES:  Send  written  comments  and 
suggestions  on  the  proposed  action  or 
requests  for  a  map  of  the  proposed 
action  or  to  be  placed  on  the  project 
mailing  list  to  Kevin  Martin,  District 
Ranger,  Red  River  District,  P.O.  Box  416. 
Elk  aty.  Idaho  83525. 
FOR  FURTHER  INFORMATX)N  CONTACT:  Kara 
Chadwick.  District  Silviculturist.  Red 
River  Ranger  District,  P.O.  Box  416.  Elk 
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City.  Idaho  63525.  phone  (208)  842- 
2245. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  includes  the  following 
possible  actions:  (1)  Maintaining  the 
desired  vegetation  condition  through 
timber  harvest  and/or  prescribed 
burning;  priority  will  be  given  to  treat 
those  vegetative  ecosystems  most  at  risk 
of  moving  outside  the  natural  range  of 
variability;  this  includes  western  larch, 
lodgepole  pine,  and  ponderosa  pine 
forest  types,  and  candystick  habitat; 
these  actions  may  or  may  not  provide 
timber  products;  (2)  reducing  the  risk  of 
adverse  effects  from  vrildfire  lo  the 
aquatic  resources  and  firefighter  safety, 
again  through  timber  harvest  and/or 
prescribed  burning;  (3)  improving  fish 
habitat  and  stream  morphology  and 
fimction  by  reducing  sediment 
production  through  road  obliteration 
and  other  watershed  improvement 
activities;  (4)  rehabilitating  abandoned 
mine  sites  that  pose  a  threat  to  the 
public  or  the  environment;  and  (5) 
providing  dispersed  and  roaded 
recreation  opportunities  compatible 
with  other  resources. 

The  scope  of  this  analysis  is  limited 
to  activities  related  to  the  purpose  and 
need  and  measxires  necessary  to  mitigate 
the  effects  these  activities  may  have  on 
the  environment.  The  decision  will 
include  if.  when,  how,  and  where  to 
schedule:  timber  harvest,  watershed 
improvement  activities,  rtiad 
obliteration,  prescribed  burning, 
recreation  site  improvement  and  access 
management,  resource  protection 
measures,  monitoring,  and  other  K-V 
activities. 

This  project  was  originally  scoped 
beginning  in  February  of  1998  prior  to 
undertaking  preparation  of  an 
Environmental  Assessment  (EA).  The 
EA  was  sent  out  for  a  30-day  comment 
period  in  May  1998.  Due  to  the  issues 
raised  during  the  comment  period,  both 
internally  and  externally,  the  decision 
has  been  made  to  prepare  an 
Environmental  Impact  Statement  (EIS). 
This  Notice  of  Intent  serves  as  notice  of 
the  intent  to  prepare  an  EIS  for  the 
Starbucky  Restoration  Project.  The 
issues  raised  and  the  alternatives 
developed  as  a  result  of  the  public 
participation  for  the  EA  will  be  brought 
forward  for  the  EIS.  The  general 
categories  of  issues  already  identified, 
and  the  alternatives  developed  from  the 
public  participation  are  as  follows: 


Issues 

•  Current  vegetative  patterns, 
structures,  and  species  composition, 
and  effects  of  activities  on  these 
components. 

•  Effects  on  Threatened.  Endangered, 
and  Sensitive  (TES)  vrildlife  species  and 
their  habitat. 

•  Effects  on  TES  plant  species, 
especially  candystick.  due  to  the 
presence  of  a  Priority  One  Conservation 
Utiit  for  candystick. 

•  Effects  on  big  game  simuner  and 
winter  range,  security  areas,  and  big 
game  summer  forage. 

•  Effects  on  water  yield  and  peak 
flows,  and  effects  of  sedimentation  lo 
streams,  all  of  which  affect  water  qualit)' 
and  fish  habitat. 

•  Concern  for  road  densities. 

•  Concern  over  limited  number  of 
recreation  sites/opportunities,  and 
resulting  impacts  of  these  limitations  to 
resources. 

•  Economics  of  proposal. 

•  Effect  from  cumulative  effects. 

•  Current  old  growth  allocation  and 
effects  of  project  on. 

•  Effects  on  not  only  visuals  of  area, 
but  also  in  respect  to  the  South  Fork 
Clearwater  River  corridor. 

•  Access  to  active  mining  claims. 

•  Safety  of  public  in  regards  to  old. 
abandoned  mine  sites. 

•  Relationship  of  this  proposal  to  the 
Interim  Roads  Rule. 

Alternatives 

In  addition  to  the  "No  Action" 
alternative,  five  action  alternatives  have 
been  identified  for  analysis: 

(a)  No  action. 

(h)  Vegetative  treatment  through 
timber  harvest  and/or  prescribed 
burning  of  approximately  1338  acres: 
verification  and  allocation  of  Forest 
Plan  old  growth;  construction  of 
approximately  5.0  miles  of  temporary 
road;  obliteration  of  approximately  4.1 
miles  of  existing  road,  along  with  other 
watershed  improvement  activities:  mine 
reclamation;  recreation  site 
improvement;  and  access  management. 

(c)  Vegetative  treatment  through 
prescribed  burning  only  of 
approximately  330  acres  of  winter 
range;  no  road  construction;  verification 
and  allocation  of  Forest  Plan  old 
growth;  obliteration  of  approximately 
4.1  miles  of  existing  road,  along  with 
other  watershed  improvement  activities: 
mine  reclamation;  recreation  site 
improvement;  and  access  management. 
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(d)  Vegetative  treatment  through 
timber  harvest  and/or  prescribed 
burning  of  approximately  675  acres; 
verification  and  allocation  of  Forest 
Plan  old  growth;  construction  of 
approximately  0  7  miles  of  temporary 
road;  obliteration  of  approximately  4.1 
miles  of  existing  road,  along  with  other 
watershed  improvement  activities;  mine 
reclamation;  recreation  site 
improvement;  and  access  management. 

(e)  Vegetative  treatment  through 
timber  har\'est  and/or  prescribed 
burning  of  approximately  1338  acres: 
verification  and  allocation  of  Forest 
Plan  old  growth:  construction  of 
approximately  6.1  miles  of  temporary 
road;  obliteration  of  approximately  4.1 
miles  of  existing  road,  along  with  other 
watershed  improvement  activities:  mine 
reclamation:  recreation  site 
improvement;  and  access  management. 

(f)  Vegetative  treatment  through 
timber  harvest  and/or  prescribed 
burning  of  approximately  1338  acres: 
verification  and  allocation  of  Forest 
Plan  old  growth;  construction  of 
approximately  8  6  miles  of  temporary 
road:  obliteration  of  appro.ximately  4.1 
miles  of  existing  road,  along  with  other 
watershed  improvement  activities;  mine 
reclamation;  recreation  site 
improvement;  and  access  management. 

Note  that  the  acreages,  the  miles  of 
temporar\'  road  construction  and  miles 
of  road  obliteration  are  approximate 
only  and  may  change  during  the 
anzjysis. 

Public  participation  will  continue  to 
be  an  important  part  of  the  project, 
commencing  with  the  EIS  initial 
scoping  process  (40  CFR  1501.7),  which 
starts  with  publication  of  this  notice  and 
continues  for  the  next  30  days.  In 
addition,  the  public  is  encouraged  to 
visit  with  Forest  Service  officials  at  any 
time  during  the  analysis  and  prior  to  the 
decision.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal.  State,  and  local 
agencies,  the  Nez  Perce  Tribe,  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  additional  potential  issues; 

2.  Identify  additional  major  issues  to 
be  analyzed  in  depth; 

3.  EUminate  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  environmental  analysis,  such 
as  the  Nez  Perce  National  Forest  Plan 
EIS; 

4.  Identify  additional  alternatives  to 
the  proposed  action; 


5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e  ,  direct,  indirect,  and 
cumulative  effects). 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  draft  EIS.  which  is  expected  to  be 
filed  with  the  Environmental  Protection 
.Agency  and  available  for  public  review 
in  March  2000.  A  45-day  comment 
period  will  follow  publication  of  a 
Notice  of  Availability  of  the  draft  EIS  in 
the  Federal  Register.  The  comments 
received  will  be  analyzed  and 
considered  in  preparation  of  a  final  EIS, 
which  is  expected  to  be  filed  in  luly 
2000.  A  Record  of  Decision  will  be 
issued  not  less  than  30  days  after 
publication  of  a  Notice  of  Availability  of 
the  final  EIS  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  ElSs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  in  such  a  way 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  513 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft  EIS 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  603  F.2d  1016. 
1022  (9th  Cir.  1986).  and  Wisconsin 
Heritages  Inc.  v.  Harris.  490  F.Supp. 
1334.  1338  (E.D.  Wis.,  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  in  order  that 
substantive  conmients  and  objections 
are  available  to  the  Forest  Service  at  a 
time  when  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  final 
HS.  To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Bruce  Bernhardt  is  the  responsible 
official  for  this  environmental  impact 
statement. 


Dated:  November  29. 1999. 
Bruce  Bemhudl. 

ForesI  Supenisor.  .Vez  Perce  National  Forest. 
IFR  Doc.  99-32214  Fjied  12-10-99:  8:45  am) 
nLUNO  cooe  Mia-ii-i> 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Loon  Mountain  Ski  Resort 
Development  and  Expansion  Project 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  rather  than  a 
Supplement  to  the  Loon  Mountain  Ski 
Area  South  Mountain  Expansion  Project 
Final  Environmental  Impact  Statement 
(FEIS)  to  disclose  the  environmental 
effects  of  Loon  Mountain  Recreation 
Corporation's  (LMRC)  propcsal  to 
develop  and  expand  recreational 
facilities  at  Loon  Mountain  Ski  Resort. 
The  Forest  Ser\'ice  has  decided  that  the 
environmental  analysis  should  be 
documented  and  disclosed  in  an  EIS 
rather  than  a  Supplement  to  the  FEIS 
based  on  changes  to  the  original 
purpose  and  need  for  the  Proposed 
Action  since  the  FEIS  was  prepared. 
The  project  area  is  located  on  the 
Pemigewasset  Ranger  District  of  the 
White  Mountain  National  Forest. 
Grafton  County.  New  Hamsphire.  The 
agency  invites  written  comments 
concerning  the  Proposed  Action  as 
described  in  proposal  letters  submitted 
to  the  Forest  Service  on  January  26,  and 
May  14, 1998:  and  reaffirmed  and 
clarified  on  December  2. 1999. 
DATES:  Written  comments  concerning 
the  Proposed  Action  should  be  received 
on  or  before  January  12.  2000.  No  public 
scoping  meetings  are  planned  at  this 
time.  The  Draft  EIS  is  scheduled  to  be 
completed  by  June  2000,  and  the  final 
EIS  is  scheduled  to  be  completed  by 
November  2000.  The  Forest  Service  will 
seek  comments  on  the  Draft  EIS  for  a 
period  of  at  least  45  days  from  the  date 
the  Environmental  Protection  agency 
publishes  the  Notice  of  Availability  in 
the  Federal  Register.  Public  meeting 
dates  and  venues  during  the  public 
comment  public  for  the  Draft  EIS  will  be 
advertised  in  the  media. 

Resposible  Official:  Donna  Hepp, 
Forest  Supervisor.  White  Mountain 
National  Forest.  Federal  Building,  719 
Main  Street,  Laconia,  New  Hampshire, 
03246  is  the  Responsible  Official  for  the 
EIS. 
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Written  Comments:  Send  written 
comments  to  Beth  LeClair,  Eastern 
Region  Winter  Sports  Team  Leader.  US 
Forest  Service.  99  Ranger  Road. 
Rochester.  Vermont.  05767;  or  E-mail  to 

erw3t/r9 gmfl®fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Strand.  Project  Coordinator.  US  Forest 
Service,  99  Ranger  Road.  Rochester. 
Vermont,  05767:  TTY  phone  (802)  767- 
4261;  voice  phone  (802)  767-4261-ext. 
522;  FAX  (802)  767-4777:  or  E-mail, 
jstrand/r9_gmn®fs.fed.us. 
SUPPLEMENTARY  INFORMATION: 

Background 

Loon  Mountain  Recreation 
Corporation  (LMRC)  operates  Loon 
Mountain  Ski  Resort,  a  portion  of  which 
is  under  a  Special  Use  Permit  (SUP) 
issued  and  administered  by  the  White 
Mountain  National  Forest  (WMNF).  In 
1986.  LMRC  submitted  a  proposal  to 
develop  and  expand  the  existing  ski 
area  to  meet  the  demand  for  additional 
skiing  on  the  WMNF.  and  to  meet  the 
demand  for  more  capacity  at  Loon 
Mountain  Ski  Area.  The  environmental 
effects  of  the  proposal  and  five 
altemadves  were  disclosed  and 
documented  at  the  Loon  Mountain  Ski 
Area  South  Mountain  Expansion  Project 
FEIS  which  was  completed  in  late  1992. 
The  Record  of  Decision  (ROD)  was 
issued  on  March  1.  1993  and  authorized 
the  implementation  of  Alternative  6  to 
meet  the  stated  purpose  and  need.  The 
1993  ROD  was  litigated  and  the 
subsequent  court  ruling  found  that  parts 
of  the  analysis  were  inadequate.  A  May 
5,  1997  Court  Order  invalidated  the 
1993  ROD  and  prohibited  any  further 
activities  related  to  Alternative  6 
pending  the  outcome  of  a  new  analysis 
and  ROD  that  addresses  the  identified 
FEIS  inadequacies.  On  January  26, 1998 
and  May  14. 1998.  LMRC  submitted 
proposal  letters  to  modify  Alternative  6 
to  reflect  changed  conditions.  Based  on 
the  acceptance  of  LMRC's  proposal,  the 
Forest  Service  issued  a  Notice  of  Intent 
(NOD  dated  August  4.  1998  to  prepare 
a  Supplement  to  the  FEIS  that  would 
addles  the  May  5.  1997  Court  Order, 
update  the  analysis  with  new 
iiiformation,  and  disclose  the 
environmental  effects  of  the  proposal  as 
submitted  by  LMRC  On  March  31,  1999 
the  Forest  Service  issued  a  public 
newsletter  that  modified  the  Proposed 
Action.  The  modifications  included  the 
addition  of  the  construction  and 
operation  of  a  16-inch  snowmaking 
pipeline  to  provide  instantaneous 
snowmaking  capacity  to  the  ski  terrain 
witliin  the  existing  SUP  area.  Although 
the  Proposed  Action  has  not  changed 
since  the  August  1998  NOI  and  March 


31, 1999  Newsletter,  the  Forest  Service 
has  decided  that  the  environmental 
analysis  should  be  documented  and 
disclosed  in  an  EIS  rather  than  a 
Supplement  to  the  FEIS.  This  decision 
is  based  on  changes  to  the  original 
purpose  and  need  for  the  Proposed 
Action  since  the  FEIS  was  prepared 

Purpose  of  and  Need  for  Actjon 

The  purpose  of  LMRC's  proposal  is  to 
ensure  a  continued  high-quality  winter 
recreation  experience  for  existing  and 
future  skiers  and  snowboarders  at  Loon 
Mountain  Ski  Resort  through  the 
following  means:  (1)  Improving  the 
variety,  diversity,  and  amount  of  terrain 
by  adding  new  trails  with  different 
characteristics:  (2)  improving  skier 
distribution  and  convenience  by  adding 
and  upgrading  lifts:  (3)  improving  skier 
and  snowboarder  access  and  egress  by 
developing  a  second  portal;  (4) 
increasing  the  quality  and  capacity  of 
base-area  and  on-mountain  facilities:  (5) 
improving  snow  conditions  by 
increasing  the  total  and  instantaneous 
snowmaking  coverage;  and  (6)  adding 
parking  facilities.  The  need  for  the 
proposal  is  to:  (1)  To  respond  to  a 
proposal  by  LMRC  which  has  the 
potential  for  offering  more  effective 
recreation  utilization  of  National  Forest 
System  lands;  (2)  address  shortcomings 
in  the  existing  design,  operations,  and 
facilities  of  Loon  Mountain,  respond  to 
guest  preferences  to  Loon  Mountain  Ski 
Resort,  and  stay  abreast  of  evolving  ski 
market  ti^nds:  (3)  hUfill  die  WMNF 
Forest  Plan  management  goals  and 
objectives  for  Management  Area  7.1  and 
9.2:  (4)  ensure  that  LMRC  remains  a 
viable  operation  so  that  high-quality 
public  recreation  opportunities  continue 
to  be  offered  over  the  long  term  at  Loon 
Mountain  Ski  Resort:  and  (5)  respond  to 
court  orders  directing  the  Forest  Service 
to  address  the  inadequacies  of  the  1992 
FXIS.  and  disclose  the  effects  of  the  16- 
inch  pipeline. 

Description  of  Proposed  Action  and 
Tentative  Alternatives 

•  The  Proposed  Action  as  resubmitted 
by  LMRC  in  a  letter  dated  December  2. 
1999  and  accepted  by  the  Forest  Service 
includes  ten  categories:  (1)  expansion  of 
the  SUP  area  by  581  acres  for  a  total  of 
1 .366  acres:  (2)  construction  of  six  new 
ski  trails  and  a  free  style  jump  (30.9 
acres),  widening  of  many  existing  ski 
trails  (20.1  acres),  reconfiguration  of  the 
Lower  Speakeasy  trail  system  within  the 
existing  SUP  area,  and  construction  of 
six  new  trails  (73.2  acres)  within  the 
expanded  SUP  area:  (3)  construction  of 
one  new  J-bar  lift  on  private  land, 
realignment  of  two  existing  lifts,  and 
upgrade  of  all  existing  lifts  within  the 


existing  SUP  area,  and  the  construction 
of  two  new  chairlifts  within  the 
expanded  SUP  area;  (4)  expansion  of 
existing  buildings  on  private  land  and 
within  the  existing  SUP  area,  and 
construction  of  a  base  area  and  lodge  for 
the  expanded  SUP  area  on  private  land; 
(5)  expansion  of  existing  parking  lots 
and  construction  of  new  parking 
facilities  on  private  land;  (6)  provision 
to  meet  100%  of  a  449.7  million  gallon 
snowmaking  water  demand  target  in 
85%  of  the  years  for  complete  coverage 
for  382.3  acres  of  ski  terrain  on  both  the 
existing  and  expanded  SUP  areas;  (7) 
provision  to  continue  water 
withdrawals  within  levels  curranUy 
authorized  from  the  East  Branch  of  the 
Pemigewasset  Rivet  (East  Branch)  and 
Boyle  Brook  for  snowmaking  needs,  and  . 
elimination  of  snowmaking  water 
withdrawals  from  Loon  Pond  once  _ 
adequate  snowmaking  water  storage 
facilities  are  in  place  and  operational; 

(8)  installation  of  a  16-incb  diameter 
pipeline  and  associated  facilities  to 
serve  the  existing  SLT  area,  installation 
of  a  20-inch  diameter  pipeline  and 
associated  facilities  to  serve  the 
expanded  SUP  area,  and  installation  of 
pipelines  and  associated  facilities  from 
water  storage  ponds  on  private  land  to 
provide  complete  snowmaking  coverage 
of  the  entire  Loon  Moimtain  ski  terrain; 

(9)  construction  of  multiple  water 
storage  ponds  with  a  total  capacity  of 
160  million  gallons  on  private  land  for 
snowmaking  water  needs;  and  (10) 
increase  the  existing  skier  comfortable 
canying  capacity  from  5.800  to  9.000 

The  EIS  analysis  will  include  the 
F*ropo5ed  Action  and  the  No  Action 
Alternative.  Tentative  alternatives  may 
include:  (1)  Pre-1993  conditions  with 
the  16-inch  pipeline  and  snowmaking 
water  storage  facilities  only;  (2)  Existing 
condition  (includes  trails  and 
infi^structure  constructed  and  in  use 
within  the  existing  SUP  area  since 
1993);  (3)  Development  within  the 
existing  SUP  area  only;  and  (4)  various 
options  for  target  water  demand  needs 
and  water  storage  facilities  and 
requirements.  Additional  alternatives 
that  meet  the  purpose  and  need  of  the 
Proposed  Action  may  be  developed  to 
address  issues  based  on  public 
comments  received  in  response  to  this 
NOI. 

Tenlative  Issues 

Tentative  issues  that  have  been 
identified  hum  public  and  agency 
comments  to  the  Suppicraonlal  EIS 
Proposed  Action  include:  ID  Skier 
comfortable  carrying  capacity  is  too 
high;  (2)  snowmaking  water  demand 
target  is  too  high:  (3)  consider  the  Main 
Stem  of  the  Pemigewasset  River  as  a 
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sDowmaicing  water  source;  (4)  February 
median  flow  should  be  the  minimum  for 
water  withdrawals  from  the  East 
Branch,  and  a  minimum  flow  for  water 
withdrawals  should  be  set  for  Boyle 
Brook:  (5)  a  full  range  of  water  storage 
options  should  be  considered  for 
snowmaking  needs:  (6)  visual  impacts: 
(7)  impacts  to  private  residences  at  the 
base  of  Loon  Mountain  from  parking 
facilities  and  associated  traffic:  (8)  not 
enough  opportunity  for  glade  and  tree 
skiing:  (9)  include  cross-over  trails 
between  South  Mountain  and  the 
existing  ski  area:  (10)  maintain  natural 
snow  only  ski  trails:  (1 1)  the  purpose 
and  need  for  the  Proposed  Action  is 
questionable:  (12)  wetland  impacts  from 
water  storage  pond  construction:  (13) 
impacts  to  various  resources  (i.e..  soils, 
water  quality,  wildlife  and  aquatic 
habitat,  threatened,  endangered,  and 
sensitive  plants  and  animals,  and 
cultural  sites):  and  (14)  socioeconomic 
impacts  to  the  local  community  (i.e.. 
dependent  businesses,  traffic 
congestion,  and  infrastructure 
demands). 

Decision  To  Be  Made 

The  site-specific  environmental 
analysis  provided  by  the  EIS  will  assist 
the  Responsible  Official  in  determining 
whether  the  Proposed  Action,  or  an 
alternative  to  the  Proposed  Action,  best 
meets  the  purpose  and  need  of  the 
Proposed  Action  while  addressing 
public  concerns  and  issues.  In  preparing 
the  EIS.  the  Forest  Service  will  consider 
the  Proposed  Action  against  a  range  of 
feasible  and  practicable  alternatives 
including  the  No  Action  Alternative. 
The  Responsible  Official  will  consider 
the  comments,  responses,  and 
environmental  consequences  discussed 
in  the  Final  EIS,  and  applicable  laws, 
regulations,  and  policies  when  making  a 
decision  regarding  this  proposal.  The 
Responsible  Official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  The  decision 
will  be  subject  to  appeal  under  36  CFR 
217  and  36  CFR  251. 

Public  Participation 

Public  participation  will  be 
incorporated  into  the  preparation  of  the 
EIS  under  the  provisions  of  the  National 
Environmental  Policy  Act.  The  Forest 
Service  solicited  comments  for  42  days 
after  the  August  4. 1998  Notice  of  Intent. 
37  days  after  the  March  31. 1999 
Newsletter,  and  accepted  comments  at 
three  public  meetings.  Information  and 
written  comments  received  from  the 
public  and  agencies  during  the  August 
1998  and  March  31. 1999  Newsletter 
scoping  periods  for  the  Supplement  to 
the  FEIS  will  be  considered  as  part  of 


the  analysis  for  the  EIS.  and  will  be 
used  in  preparation  of  the  Draft  EIS  and 
Final  EIS.  Written  comments 
responding  to  this  NO!  should  be 
submitted  to  the  Forest  Service  within 
30  days  from  the  date  of  publication  of 
this  NOI  in  the  Federal  Register.  Please 
note  that  comments  in  respon.se  to  this 
NOI  and  in  response  to  the  Draft  EIS 
will  be  regarded  as  public  information 
including  names  and  addresses. 

The  Forest  Service  believes  at  this 
early  stage  it  is  important  to  give 
reviewers  notice  of  court  rulings  related 
to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
1  Vermont  Yankee  Nuclear  Power  Corp. 
V.  NttDC.  435  U.S.  519,  553  (19781). 
Also,  environmental  objections  that 
could  be  raised  at  the  Draft  EIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  FEIS  may  be  waived  or  dismissed 
by  the  Courts  [City  of  Angoon  v.  Model, 
803  F2d  1015,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980)1. 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
Proposed  Action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  they  can  meaningfully 
consider  them  and  respond  to  them  in 
the  Final  EIS. 

Cooperating  and  Participating  Agencies 

The  State  of  New  Hampshire 
Department  of  Environmental  Services. 
New  Hampshire  Fish  and  Game 
Department.  U.S.  Army  Corps  of 
Engineers,  and  U.S.  Environmental 
Protection  Agency  were  cooperating 
agencies  in  preparing  the  Supplement  to 
the  FEIS  and  will  continue  to  be 
cooperating  agencies  in  preparing  the 
new  EIS  The  U.S.  Fish  and  Wildlife 
Service  will  continue  as  a  participating 
agency.  The  New  Hampshire 
Department  of  Transportation.  New 
Hampshire  Department  of  Resources 
and  Economic  Development,  and  the 
Towns  of  Lincoln  and  Woodstock.  New 
Hampshire  will  continue  to  assist  in  the 
analysis  process. 

Potential  Permits 

Potential  permits  required  to 
implement  the  Proposed  Action  may 
include  the  following:  (1)  Special  Use 
Permit  from  the  Forest  Service;  (2) 
Section  404  permit  from  the  U.S.  Army 
Corps  of  Engineers:  (3)  National 


Pollution  DisrJiarge  Elimination  System 
permit  and  Stormwater  Permit  fi-om  the 
U.S.  Environmental  Protection  Agency: 
and  (4)  Significant  Alteration  of  Terrain 
Permit.  Section  401  Permit,  Dam  Permit, 
and  Stormwater  Permit  from  the  New 
Hampshire  Department  of 
Environmental  Services.  Any  additional 
permits  needed  from  Local.  State,  and 
Federal  agencies  will  be  identified 
during  the  analysis  process.  In  addition, 
consultation  with  the  U.S.  Fish  and 
Wildlife  Ser\'ice  for  compliance  with 
Section  7  of  the  Endangered  Species 
Act.  and  any  assistance  and  cooperation 
from  other  agencies  will  be  conducted 
as  needed. 

Dated:  December  7.  1999. 
Anne  Archie, 
Acting  Forest  Supervisor. 
IFR  Doc.  99-32155  Filed  12-ltt-99;  B:45  am) 
MLUHQ  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Actlvltyj 
Comment  Request 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMADy:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  February  1 1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe.  Jr..  Program 
Development  St  Regulatory  Analysis. 
Rural  Utilities  Service,  USDA,  1400 
Independence  Ave..  SW.,  STOP  1522, 
Room  4034  South  Building, 
Washington,  DC  20250-1522, 
Telephone:  (202)  720-0736.  FAX:  (202) 
720-4120. 
SUPPLEMENTARY  INFORMATION: 

Title:  Distance  Learning  and 
Tolemedicine  Loan  and  Grant  Program. 

OKfB  Control  Number:  0572-0096. 

Type  of  Request:  Reinstatement  with 
change  of  a  previously  approved 
information  collection. 

Abstract:  The  Rural  Utilities  Service's 
(RUS)  Distance  Learning  and 
Telemedicine  (DLT)  Loan  and  Grant 
program  provides  loans  and  grants  for 
advanced  telecommunications  services 
to  improve  rural  areas'  access  to 
educational  and  medical  services.  The 
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various  forms  and  narrative  statements 
required  are  collected  from  the 
applicants  (rural  community  facilities, 
such  as  schools,  libraries,  hospitals,  and 
medical  facilities  for  example).  The 
purpose  of  collecting  the  information  is 
10  determine  such  factors  as:  eligibility 
of  the  applicant:  the  specific  nature  of 
the  proposed  project:  the  purposes  for 
which  loan  and  grant  funds  will  be 
used:  project  financial  and  technical 
feasibility:  and,  compliance  with 
applicable  laws  and  regulations.  In 
.iddition.  for  grants  funded  pursuant  to 
the  competitive  evaluation  process, 
information  collected  facilitates  the 
Rural  Utilities  Service's  selection  of 
those  applications  most  consistent  with 
DLT  goals  and  objectives  in  accordance 
with  the  authorizing  legislation  and 
implementing  regulation. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  50  hours  per 
response.  In  addition,  it  is  estimated 
each  of  the  anticipated  150  award 
recipients  will  average  12  hours  to 
provide  legal,  audit,  and  related 
documentation. 

Respondents:  Business.or  other  for- 
profit  and  non-profit  in-stitutions. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  16,800. 

Copies  of  this  information  collection 
can  be  obtained  from  Bob  Turner, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  720-0696. 

Comments  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
die  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciu^cy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  on 
other  forms  of  information  technology. 
Comments  may  be  sent  to  F.  Lamont 
Heppe.  Jr..  Director.  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  1400  Independence  Ave.. 
SW.,  Stop  1522,  Room  4034  South 
Building,  Washington.  DC  20250-1522. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 


for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  DBi;emb«r  2.  1999. 
Christopher  A.  McLean, 
Acting  Administrator.  Rural  Utilities  Service. 
IFR  Doc.  99-32141  Filed  12-10-99:  8:45  am) 
BUjNo  cooe  MIO-IS-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Evaluation  of  the  Census  2000 
Telephone  Questionnaire  Assistance 
(TQA)  Program 

ACTION:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Department  of 

Commerce,  as  pari  of  its  continuing 

effort  to  reduce  paperwork  and 

respondent  burden,  invites  the  general 

public  and  other  Federal  agencies  to 

take  this  opportunity  to  comment  on 

proposed  and/or  continuing  information 

collections,  as  required  by  the 

Paperwork  Reduction  Act  of  1995. 

Public  Law  104-13  (44  U.S.C. 

3506(c)(2)(A)). 

DATES:  Written  comments  must  be 

submitted  on  or  before  February  11, 

2000. 

ADDRESSES:  Direct  all  written  comments 

to  Linda  Engelmeier,  Departmental 

Forms  Clearance  Officer.  Department  of 

Commerce.  Room  5027. 14th  and 

Constitution  Avenue,  NW,  Washington. 

DC  20230  (or  via  the  Internet  at 

LEngelme®doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 

copies  of  the  information  collection 

instrument(s)  and  instructions  should 

be  directed  to  Wendy  Davis,  Bureau  of 

the  Census.  DSCMO  2424/2. 

Washington.  DC  20233-0001,  (301)  457- 

4051. 

SU(>PLEMENTARY  INFORMATION: 

I.  Abstract 

•   Customer  satisfaction  surveys  will  be 
administered  to  a  sample  of  people  who 
access  the  Telephone  Questionnaire 
Assistance  (TQA)  program  through 
either  the  English  or  Spanish  toll  free 
telephone  numbers.  The  caller  will  be 
asked  to  complete  an  Interactive  Voice 
Response  (IVR)  survey  that  asks  callers 
to  rate  different  characteristics  of  their 
TQA  interaction.  The  survey  will  be 
tailored  to  whether  the  caller  completed 
his/her  call  using  the  available  IVR 
instrument  or  by  speaking  with  a  TQA 
agent.  In  general,  the  surveys  evaluate 
specific  aspects  of  the  callers'  TQA 
experience,  but  callers  will  also  be 


asked  to  rate  their  overall  satishctioo 
wiUi  TQA. 

This  e\'aluaUpn  is  unique,  given  its 
technical  environment.  This  evaluation 
will  serve  as  an  indication  of  the 
success  of  the  TQA  2000  project  (as 
measured  by  customer  satisfaction), 
thereby  providing  substantial  feedback 
for  future  Census  telephone  products. 

A  systematic  sample  will  be  selected 
at  the  point  when  the  call  enters  the 
TQA  network,  but  prior  to  the  caller 
hearing  the  greeting  to  the  TQA  system 
in  the  IVR.  Once  callers  enter  the  IVR. 
they  will  be  notified  that  they  have  been 
selected  to  participate  in  a  short 
customer  satisfaction  survey. 
Approximately  50.000  TQA  respondents 
will  be  asked  to  participate  in  the 
survey,  with  an  expected  response  rate 
of  15  percent  resulting  in  7,500 
completed  customer  satisfaction 
survevs.  The  sample  selection  begins  at 
the  open  of  TQA  2000  (March  3.  2000) 
and  will  be  completed  by  the  end  of  the 
TQA  progam  (June  8.  2000). 

H.  Method  of  Collection 

The  customer  satisfaction  surveys  will 
be  administered  at  the  conclusion  of  the 
respondents  call  to  TQA.  When  the 
callers  indicate  that  they  have 
completed  their  TQA  transaction,  they 
will  be  informed  that  they  will  be 
automatically  transferred  to  an 
automated  customer  satisfaction  survey 
and  that  the  survey  is  estimated  to  take 
less  than  3  minutes  to  complete.  Once 
the  transfer  takes  place,  the  caller  will 
be  prompted  to  indicate  whether  they 
have  a  touch  tone  phone  or  not.  The 
customer  satisfaction  survey  will  be 
tailored  to  their  touch  tone  or  rotar>' 
capabUities.  The  completed  surveys  will 
be  compiled  for  evaluation  purposes. 

m.Data 

OMB  Number:  Forthcoming. 

Form  Number  This  telephone  survey 
will  have  no  form. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Those  v^ho  receive 
Census  short  or  long  forms  or  update/ 
leave  (US  and  Puerto  Rico)  and  have 
direct  access  to  a  telephone. 

Estimated  Number  of  Respondents: 
50.000. 

Estimated  Time  Per  Response:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1.667. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  the  respondent  other  than  the 
time  taken  to  complete  the  survey. 

Respondents  Obligation:  Voluntary. 

Legal  Authority:  Tide  13.  United 
SUtes  Code.  Sections  141  and  193. 
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IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  txtUection  of  informatioD 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (cl 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated;  Oecembn  S.  1999. 
Linda  Engelmein-. 

Departmenlal  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
IFR  Doc.  99-32159  Filed  12-10-99:  8:45  am) 
aujNe  cooe  tsM-m-r 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

(Ooctot  r4o.  99-BXA-04) 

MK  Tachr>ok>gy  AssodatM,  Ltd., 
Raapondent;  Dacision  and  Order 

This  matter  is  before  me  for  review 
pursuant  to  §  766.22  of  the  Export 
Administration  Regulations.  On  October 
20. 1999.  Administrative  Law  Judge 
Harry  |.  Gardner  issued  a  recommended 
decision  and  order  that  granted  the 
respondent's  motion  for  summary 
dismissal  of  the  charging  letter  and 
ordered  that  the  case  be  dismissed  with 
prejudice  to  the  Bureau  of  Export 
Administration's  Office  of  Export 
Enforcement.  For  the  reasons  stated 
below.  I  am  adopting  the  ALJ's 
recommended  decision  and  order. 

The  ALJ's  decision  sets  out  the  factual 
background  of  this  case.  In  summary, 
prior  to  the  issuance  of  the  charging 
letter,  lawyers  for  the  respondent  and 
for  the  Office  of  Export  Enforcement 
(OEE)  attempted  to  conclude  an 
agreement  to  extend  the  statute  of 
limitations  so  that  they  could  pursue 
further  settlement  negotiations.  The 
success  of  that  attempt  is  the  issue  now 
.After  the  attempted  extension  of  the 
statute  of  limitations  and  after  failed 
settlement  negotiations,  the  Office  of 
Export  Enforcement  issued  a  charging 


letter.  The  respondent  moved  to  dismiss 
the  charging  letter  claiming  that  the 
statute  of  limitations  barred 
administrative  action.  The  ALJ  agreed. 
He  found  that  the  attorneys  had  failed 
to  conclude  an  agreement  to  extend  the 
statute.  The  ALJ  recommended  that  I 
dismiss  the  charging  letter. 

Before  addressing  the  merits  of  the 
ALJ's  recommendation,  I  must  deal  with 
OEE's  request  that  I  remand  the  case  to 
the  ALJ  to  consider  OEE's  submission. 
The  respondent  filed  its  motion  to 
dismiss  the  charging  letter  with  the  ALJ 
on  August  18.  1999.  The  ALJ  issued  his 
recommended  decision  and  order  on 
October  20.  OEE  did  not  file  a  response 
to  the  motion  with  the  ALJ.  Neither 
counsel  cites  a  rule  that  sets  a  time  limit 
on  OEE's  response  to  the  motion. 

OEE  now  asks  that  I  remand  this  case 
to  the  ALJ  so  that  he  may  consider 
OEE's  position.  The  respondent  opposes 
this  request.  It  argues  that  OEE  had  its 
chance  to  respond,  that  there  are  no 
disputed  issues  of  fact,  and  that  the 
respondent  should  not  be  put  to  the 
expense  of  further  litigation  because  of 
the  dereliction  of  OEE's  attorneys  in 
allowing  two  months  to  pass  without 
responding  to  the  motion. 

1  decline  to  remand  this  case  to  the 
ALJ  since  that  would  serve  no  purpose. 
First,  there  are  no  disputed  issues  of 
fact.  This  issue  is  about  drafts  of  the 
"agreement"  that  purported  to  extend 
the  statute  of  limitations  and  faxes  of 
those  drafts.  Those  drafts  and  faxes  are 
in  the  record  and  neither  side  questions 
their  authenticity.  Not  only  are  there  no 
disputes  on  the  facts.  OEE  adds  no  new 
facts  that  the  ALJ  did  not  consider. 
There  is  no  reason  to  believe  that  the 
ALJ  would  come  to  any  different 
conclusion.  Finally,  1  have  carefully 
considered  OEE's  submission  to  me. 
Giving  it  all  possible  weight,  I  caimot 
find  a  way  to  agree  with  its  contention 
that  the  ALJ  erred  in  concluding  that 
there  was  no  agreement  to  extend  the 
statute  of  limitations. 

Since  there  appears  to  be  no  rule 
requiring  OEE  to  respond  to  the  motion 
in  a  particular  time,  and  since  the  ALJ 
does  not  appear  to  have  set  a  briefing 
schedule.  I  see  no  justification  to 
"punish"  OEE  or.  as  the  respondent 
requests,  preclude  it  from  opposing  the 
dismissal  now.  I  will  not,  however, 
punish  the  respondent  for  OEE's 
inaction  by  imposing  upon  the 
respondent  (or  the  ALJ  for  that  matter) 
further  uimecessary  litigation. 

On  the  merits  of  the  issue,  I  agree 
with  the  ALJ  and  only  add  a  few 
comments.  The  crux  of  the  ALJ's 
decision  is  that  no  "valid  enforceable 
agreement  with  respect  to  the  extension 
of  the  statue  of  limitations"  was 


concluded.  Counsel  for  OEE  argues  that 
an  agreement  was  reached,  and  that  the 
language  changes  to  the  agreement  that 
she  made  unilaterally  were  "minor 
textual  edits  "  that  did  not  materially 
change  the  burdens  of  the  respondent 
under  the  agreement.  1  do  not  have  to 
decide  whether  a  minor  change  to  the 
language  of  the  agreement  would  have 
voided  the  respondent's  "offer"  to 
extend  the  statute  of  limitations.  These 
changes  were  not  "minor." 

Counsel  for  OEE  is  correct  that  the 
language  she  proposed  has  similar 
meaning  to  the  language  that  counsel  for 
respondent  proposed.  But  in  the 
circumstances  of  this  negotiation  any 
difference  in  language  was  material. 
This  language  went  to  the  heart  of  what 
violations  were  covered  by  the  statute 
extension.  Counsel  for  the  respondent 
was  very  concerned  with  this  language. 
He  changed  the  language  that  OEE 
originally  offered  and  even  took  the 
time  to  retype  the  entire  document.  He 
was  surrendering  his  client's  right  to  bar 
administrative  punishment.  Counsel  for 
respondent  immediately  objected  when 
he  found  out  that  his  language  had  been 
changed.  I  caimot  call  the  changes 
"minor"  or  "immaterial." 

ITie  most  probative  evidence  that  the 
exact  language  was  important  to  the 
parties  and  not  immaterial  were  the 
actions  of  coimsel  for  OEE  herself.  If  the 
language  difference  was  so  immaterial 
why  did  she  reject  the  respondent's 
clear,  unassailable  agreement  to  extend 
the  statue  and  then  make  her  own 
changes  to  respondent's  language?  Why 
did  she  bother  to  rephrase  and  retype 
the  document  for  something  "minor" 
and  "immaterial"?  How  can  OEE  now 
argue  that  this  is  not  a  significant  matter 
when  the  record  clearly  shows  that,  at 
the  time,  OEE's  attorney  was  adamant  in 
not  accepting  the  respondent's 
language?  It  is  clear  that  each  attorney 
wanted  her  or  his  exact  language. 
Neither  got  it.  There  was  no  agreement. 

A  paragraph  that  remained  the  same 
in  all  dr^ls  of  the  agreement  read: 

In  the  avent  of  a  dispute  between  the 
parties  in  any  administrative  proceeding  or 
judicial  action  between  the  parties  with 
respect  to  the  stamte  of  Umitations,  this 
Agreement  may  be  introduced  into  evidence 
to  show  the  parties'  intent  regarding  the 
matters  encompassed  herein. 

The  question  is.  which  copy  of  the 
agreement  do  we  now  look  to?  The  copy 
that  OEE's  coimsel  said  she  was 
"purging"?  The  copy  that  contains  OEE 
coimsel's  imapproved  edits  of 
respondent's  language  and  bears 
respondent's  counsel's  signatiu'e  from 
an  earlier,  different  draft?  Or  the  copy 
OEE's  counsel  "accepted"  after  the 
statue  had  run  but  whose  text  OEE 
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counsel  had  fold  counsel  for  respondent 
that  she  rejected? 

This  is  more  than  a  question  of 
contact  law.  My  decision  in  this  case 
will  guide  Bureau  of  Export 
Administration  employees  in  dealing 
with  the  public.  Even  if  the  changes 
OEE's  counsel  made  without  consulting 
respondent's  counsel  would  not  have 
prevented  the  formation  of  a 
commercial  contract,  they  prevent  an 
extension  of  the  statute  of  limitations  in 
this  bureau.  In  the  Bureau  of  Export 
Administration,  at  least,  we  do  not 
change  someone's  words  without  his 
consent.  This  agreement  could  have  had 
handwritten  portions,  it  could  have 
been  faxed,  it  could  have  been  e-mailed. 
But  both  the  parties  had  to  have  agreed 
on  all  the  same  words.  It  is  important 
that  agreements  to  which  this  agency  is 
a  party  are  clear,  unambiguous,  and 
agreed  to  by  all  sides. 

I  hasten  to  add  that  there  is  no 
evidence  in  the  record  that  the 
respondent's  counsel  was  operating  in 
other  than  good  faith.  On  two  occasions 
before  the  statute  ran,  he  sent 
documents  to  counsel  for  OEE  that,  had 
the  latter  not  rejected  them,  would  have 
extended  the  statute.  But  even  if  counsel 
had  been  acting  in  bad  faith,  OEE's 
remedy  was  simple.  It  should  have  filed 
a  charging  letter 

The  result  in  this  case  should 
encourage  counsel  to  treat  the  statute  of 
limitations  with  more  respect.  The 
Office  of  Export  Enforcement  should 
review  its  procedures  for  "old"  cases 
such  as  this.  The  parties  here  were 
trying  to  extend  the  statute  for  the 
fourth  time.  While  I  understand  the 
value  of  resolving  cases  by  settlement, 
and  I  agree  that  it  is  appropriate  to 
extend  the  statute  of  limitations  to 
facilitate  that,  such  extensions  should 
not  be  infinite. 

Order 

It  is  hereby  ordered  that  the  ALJ's 
Recommended  Decision  and  Order 
Granting  Respondent's  Motion  for 
Summary  Dismissal  is  approved. 

It  is  further  ordered  that  the  charging 
letter  dated  March  31, 1999,  that  the 
Office  of  Export  Enforcement  filed 
against  "MK  Technology  Inc."  ' 
dismissed  with  prejudice  against  the 
Office  of  Export  Enforcement. 

It  is  further  ordered  that  the  Decision 
and  Order  and  the  ALJ's  Recommended 
Decision  and  Order  Granting 


Respondent's  Motion  for  Summary 
Dismissal  shall  be  served  on  the  parties 
and  published  in  the  Federal  Register. 

This  is  the  final  agency  action  on  this 
matter. 

Entered  this  7ih  day  of  December,  1999. 
William  A.  Reinsch. 

Under  Secretary  for  Export  A  dministration , 

Recommended  Decision  and  Order 
Granting  Respondent's  Motion  for 
Summary  Dismissal 

On  August  18, 1999,  MK  Technology 
Associates.  Lt.  ("Respondent"),  filed  a 
Motion  for  Summary  Dismissal 
pursuant  to  the  Bureau  of  Export 
Administration's  ("BXA"  or  "Agency") 
procedural  regulations  codified  at  1 5 
CFR  766.8  (1998).  arguing  that 
commencement  of  this  administrative 
action  is  time  barred  by  the  applicable 
five-year  statute  of  Umitations 
established  in  28  U.S.C.  2462.  The 
Respondent's  Motion  for  Summary 
Dismissal  is  supported  by  exhibits  that 
all  show  that  BXA  Counsel.  Mi-Yong 
Kim,  Esq.,  attempted  to  secure  a  waiver 
of  the  statute  of  limitations  on  several 
occasions.  After  receiving  a  copy  of  the 
Respondent's  Motion  for  Summary 
Dismissal.  Agency  coimsel  contacted 
the  undersigned  Judge  and  informed 
him  that  a  response  would  be  filed.  To 
date.  Agency  counsel  has  failed  to  file 
a  response. 

After  careful  review  of  the  applicable 
law  and  the  exhibits  submitted  by 
Respondent's  counsel  in  support  of  the 
Motion  for  Summary  dismissal,  said 
motion  is  hereby  Grunted. 

It) 

The  facts  and  procedural  history  of 
this  case  are  as  follows:  ^ 

In  September  and  October  of  1993, 
MK  Technology  allegedly  committed 
three  violations  of  the  Export 
Administration  Act  of  1979,  as  amended 
and  codified  in  50  U.S.C.  app.  sees. 
2401-2420  (1991  &  Supp.  1998)  -  and 
the  regulations  promulgated  thereunder 
currentiy  codified  at  15  CFR  parts  730- 


>  Ttie  cturging  letlsr  wbs  Issued  against  "MK 
Tedinology,  Inc  "  On  August  19.  1999.  counsel  fot 
the  respondent  mdicaled  tliat  the  ntspondaut's 
correct  name  is  "K4K  Technology  Associated,  Ltd." 
The  plaadlngs  aflef  tiiat  point  use  the  oame  MK 
Technology  Associates.  Ltd.  The  dismissal  is 
effective  as  to  the  respondent  under  either  name. 


774  (1998). '  While  the  case  was  pending 
investigation,  several  statute  of 
limitations  waiver  agreements  were 
executed  between  September  1998  and 
January  1999,  BXA  counsel.  Mi-'Vong 
Kim  and  Respondent's  previous 
counsel,  Michael  X  Marinelli,  Esq.  and 
Paul  T.  Luther.  E.sq.  of  the  law  firm  of 
Baker  &  Botts.  LLP.  (Respondent 
Exhibits  1A-4B).''  The  last  statute  of 
limitation  waiver  agreement  signed  and 
executed  on  January  7. 1999  by  Mr. 
Luther  on  behalf  of  MK  Technology 
suspended  the  running  of  the  statute  of 
limitations  in  this  case  until  Fe|)ruar>' 
16,  1999.  (Respondent  Exhibit  4B). 

Somethime  thereafter,  the  Respondent 
terminated  the  attorney-client 
relationship  with  Mr  Marinelli  and  Mr. 
Luther  and  hired  Anthony  P.  Bisceglie. 
Esq.,  as  legal  counsel. 

(in  February  11. 1999.  BXA  legal 
counsel.  Mi-Yong  Kim  sent  Mr 
Bisceglie  a  proposed  statute  of 
limitations  waiver  agreement  that  would 
further  extend  the  running  of  the  statute 
of  limiutions  until  March  31. 1999 
(Respondent  Exhibit  5A).'  Mr.  Bisceglie 
refused  to  sign  this  agreement  because 
of  concerns  that  the  language  was 
overbroad  and  there  were  questions 
concerning  the  scope  and  validity  of  the 
prior  statute  of  limitations  waiver 
agreements  executed  by  Respondent's 
previous  counsel.  (Respondent  Exhibit 
IB)." 

Instead,  on  February  12.  1999.  Mr. 
Bisceglie  sent  to  Ms.  Kim.  a  retyped 


'Ttio  facts  and  exhibits  as  presented  hy  tlxe 
Respondent  in  support  of  the  Mouon  for  Sununari 
Dismissal  are  accepted  and  incorporated  by 
tefierence. 

^  Although  the  Export  Administration  Act  of  1979 
expired  on  August  20. 1994.  the  statute  and  the 
applicable  legulatioos  remain  in  effect  pursuant  to: 

lal  Executive  Oder  12924  located  at  3  OTi.  1994 
Comp.  91711995). 

(h)  PresldenUsl  Nonces  of  August  15.  1995 
located  at  3  CFR  1995  Ijimp.  501  (1996).  August  14. 
1996  located  at  3  CFR.  1996  Comp.  298  tl997). 
August  13.  1997  located  in  3  Cnt,  1997  Comp.  306 
11998).  and  August  13. 1998  published  in  63  ni 
44121  (August  17.  1996):  and 

(cl  The  International  Emergency  Economic 
Powers  Act.  amended  and  codified  at  50  U.S.CA 
1701-1706  (1991  *  Supp   1996). 


*  the  violations  slloged  in  this  case  occurred  U) 
1993  Since  that  lime,  the  1993  version  of  tha 
Export  Administration  Regulauons  that  was 
codified  In  15  CFR  parts  76*-79  have  been 
reoigaru2ad  and  restructured.  The  ctirrent 
regtdatioQs  are  codified  at  15  CFR  perls  730-74 
(1998)  and  establish  the  procedures  that  apply  in 
this  matter. 

*  WiUj  respect  to  Respondent  Exhibit  1  A.  it 
appears  that  Respondent's  pntsent  counsel. 
.Anthony  P  Bisceglie.  Esq.,  failed  to  include  the 
proposed  agTeoment  dial  extended  the  statute  of 
limitations  unul  October  15.  1996  Instead,  die 
proposed  agreement  that  waived  the  statute  of 
Itraitation  until  December  15.  1998  was 
inadvertently  attached  to  the  "Fa*  Cover  Page  '  sani 
by  BXA  Counsel  to  waive  the  statute  of  Umllalioos 
unUl  October  15.  1998 

-  The  agreement  was  not  attached  and  ioduded 
as  part  of  Respondent  Exhibit  5A.  but  there  is  a  Fax 
Cover  Page  sent  from  Mi-Voug  Kim  of  BXA  to  Mi 
Bisceglie  which  shows  an  intent  to  extend  llie 
statute  of  limitations  until  March  31 .  1999. 

siktr.  Bisceglie  states  that  BXA's  failure  to 
respond  to  Respondent  s  previous  counsel's  cover 
letter  dated  September  4. 1996.  that  coodlUoned 
MK  Technology's  agreement  lo  the  exlenaioo  of  the 
statute  of  limitation  on  the  "understanding  that  the 
extension  applies  only  to  investigation  of  maners 
described  in  iu  voluntary  disclosure  letter  of  April 
7. 1997"  lodicalea  that  the  parties  did  nut  have  a 
"meeting  of  Ihe  minds'  with  respect  to  the  initial 
agreement.  Thus,  according  to  Mr.  Bisceglie.  a  valid 
binding  agreement  was  never  established  in 
accontance  with  contract  principles  under 
Restslemeni  (Second)  of  Contracts  S  39.  cmt  b.  (See. 
Respondent  Exiiibil  IB). 
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signed  counter-proposal  that 
specifically  limited  the  waiver  of  the 
.■statute  of  limitations  until  March  31. 
1999  to  violations  included  in  BXA's 
September  29.  1998  pre-charging  letter. 
On  that  same  day.  based  upon  a 
telephonic  voice  mail  message  left  by 
Ms.  Kim  in  which  she  stated  that  she 
would  "purge"  the  retyped  counter- 
proposal, Mr.  Bisceglie  made 
handwritten  editorial  changes  to  the 
agreement  that  was  sent  by  Ms.  Kim  on 
February  11. 1999.  The  agreement 
containing  the  hand  written  editorial 
changes  was  signed  and  returned  to  Ms. 
Kim  on  February  12.  1999.  (Respondent 
Exhibits  5  and  6|. 

On  February  16. 1999.  the  day  the 
January  7th  agreement  was  to  expire, 
another  proposal  with  similar 
handwritten  editorial  changes  was 
initialed  and  signed  by  Mr.  Bisceglie 
and  sent  to  Ms.  Kim.  (Respondent 
Exhibit  7).  Ms.  Kim  retyped  the  first 
page  of  this  agreement,  edited  the 
Respondent  counsel's  proposed 
changes,  and  sent  the  document 
containing  both  signatures  to  Mr. 
Bisceglie.  (Respondent  Exhibit  8). 

Mr.  Bisceglie  immediately  responded, 
hi  a  letter  dated  February  17. 1999,  he 
noted  that  the  first  page  of  the 
agreement  was  changed  and  Ms.  Kim 
had  taken  the  "liberty  of  simply  afRxing 
a  signature  page  containing"  his 
signature  from  a  previous  draft  before  he 
could  review  and  execute  the  agreement 
in  final  form.  Mr.  Bisceglie  requested 
another  copy  of  the  unsigned  agreement 
for  review  and  approval  by  MK 
Technology.  (Respondent  Exhibit  9). 
In.stead  of  sending  him  another  copy  of 
the  same  agreement.  Ms.  Kim  sent  and 
signed  the  handwritten  version  of  the 
agreement  that  was  submitted  by  Mr. 
Bisceglie  on  February  12, 1999. 
(Compare  Respondent  Exhibit  5  with 
Exhibit  10).  In  the  Fax  Cover  Page 
accompanying  the  agreement,  Ms.  Kim 
noted,  'The  agreement  •   •  ♦  faxed  to 
(Mr.  Bisceglie  on  February  16, 1999) 
incorporated  the  changes  •   *   * 
requested  and  the  sentence  was  edited 
to  maice  it  more  clear.  The  Department 
did  not  materially  modify  [thel 
proposed  changes  to  the  agreement." 
[Respondent  Exhibit  10). 

Thereafter.  BXA  offered  to  settle  the 
matter  against  MK  Technology  and 
avoid  administrative  proceedings.  The 
Agency  also  offered  to  facilitate  an 
internal  review  of  the  matter  by 
delaying  the  issuance  of  a  formal 
charging  letter  on  a  condition  that  MK 
Technology  agrees  to  waive  the  statute 
of  limitations. 

In  a  letter  dated  March  31.  1999,  MK 
Technology  rejected  BXA's  offer  of 
settlement  and  refused  to  waive  the 


statute  of  limitations  defense,  noting 
that  the  Agency  had  failed  to  seciu«  a 
valid  waiver  before  the  expiration  of  the 
statue  of  limitations  on  February  16, 
1999.  (Respondent  Exhibit  11).  Mr. 
Bisceglie  also  informed  Ms.  Kim  that 
MK  Technology  affirmatively  denies 
that  the  Export  Administration 
regulations  were  violated  and  further 
informed  her  that  his  clients  will  seek 
further  "Departmental  review"  if  BXA 
decides  to  initiate  enforcement 
proceedings.  Id. 

Later  that  same  day.  BXA  filed  a 
Charging  Letter  with  the  United  Stales 
Coast  Guard  Administrative  Law  Judge 
Docketing  Center  initiating  an 
administrative  action  against  the 
Respondent.  The  administrative  action 
was  brought  by  BXA  pursuant  to 
applicable  export  laws  and  regulations, 
authorization  from  the  U.S.  Office  of 
Personnel  Management  under  5  U.S.C. 
3344  and  5  CFR  930.213,  and  a 
Memorandum  of  Understanding  entered 
into  between  the  United  States  Coast 
Guard  and  Bureau  of  Export 
Administration. 

In  the  Charging  Letter  dated  March 
31. 1999,  the  Agency  seeks  imposition 
of  administrative  sanctions,  including  a 
maximum  civil  penalty,  denial  of  export 
privileges,  and  exclusion  from  practice 
before  BXA  against  MK  Technology  for 
allegedly  violating  three  sections  of  the 
former  Export  Administration 
Regulations  codified  at  15  CFR  Parts 
768-779  (1993).  Charges  1  and  2  state 
that  the  Respondent's  codified  at  IS 
CFR  Parts  768-779  (1993).  Charges  1 
and  2  state  that  the  respondent's 
allegedly  violated  §$  787.4(a)  and  787  6 
by  exporting  certain  computer 
equipment  on  or  about  September  24, 
1993,  to  China  Xiao  Feng  Technology  ft 
Equipment  while  knowing  or  having 
reason  to  know  that  the  shipment  was 
contrary  to  the  conditions  of  their 
license.  (Charge  3  provides  that  the 
Respondent  allegedly  violated  Section 
787.10  of  the  former  regulations  by 
permitting  a  third  party  to  export  certain 
computer  equipment  &om  the  United 
States  to  the  People's  Republic  of  China 
under  its  BXA  license  without  prior 
written  approval  from  the  Office  of 
Export  Licensing. 

On  April  22, 1999,  the  Respondent 
filed  an  answer  denying  the  charges 
together  with  a  request  for  production  of 
documents.  In  its  answer.  Respondent 
affirmatively  stated  that  this  present 
action  is  time  barred  by  the  applicable 
statute  of  limitations.' 


The  above  captioned  matter  was 
subsequently  assigned  to  the 
undersigned  ludge  by  the  Chief 
Administrative  Law  judge  for  the 
United  States'Coast  Guard  on  |ime  18, 
1999. 

inj 

Under  15  CFR  766.8,  an 
Administrative  Law  )udge  may  issue  a 
summary  decision  and  order  where 
there  existed  no  genuine  issue  of 
material  fact  and  the  moving  party  is 
entitled  to  a  summar>'  decision  as  a 
matter  of  law.  Substantive  law  dictates 
which  facts  are  material  and  only  those 
disputes  that  affect  the  outcome  of  the 
case  will  properly  preclude  the  entry  of 
summary  decision.  See,  Anderson  v. 
Ubertv Lobby.  Inc.  477  U.S.  242.  247 
(1986)  (interiDreting  Fed.  R.  Civ.  P.  56(c), 
which  authorizes  the  granting  of 
summary  judgement  where  there  exists 
no  genuine  issue  of  material  fact  and 
where  the  moving  party  is  entitled  to 
judgement  as  a  matter  of  law). 

In  ruling  on  a  sununary  decision 
motion,  all  reasonable  inferences  are 
viewed  in  a  light  most  favorable  to  the 
norunoving  party.  Id.  at  255.  The 
moving  party  bears  the  initial  burden  of 
identifying  those  portions  of  the 
pleadings,  depositions,  answers  to 
interrogatories,  and  admissions  on  file, 
together  with  affidavits,  that 
demonstrate  the  absence  of  a  genuine 
issue  of  material  fact.  See,  Celotex  Corp. 
V.  Cattett.  477  U.S.  317,  323-24  (1986) 
(interpreting  Fed.  R.  Civ.  P.  56(c)).  Once 
the  moving  party  establishes  that  there 
exists  no  genuine  issue  of  material  fact, 
the  burden  shifis  to  the  nonmoving 
party  to  set  forth  specific  facts  that 
establish  a  genuine  issue  for  hearing. 
See.  id:  Anderson,  477  U.S.  at  256.  Mere 
conclusory  allegations  are  insufficient  to 
defeat  a  summary  decision  motion. 
Anderson.  477  U.S  at  256.  The 
nonmoving  party  must  adduce  sufficient 
evidence  to  support  a  favorable 
decision.  Id  at  248.  Moreover,  summary 
decision  will  be  granted  against  "a  party 
who  fails  to  make  a  showing  sufficient 
to  establish  the  existence  of  an  element 
essential  to  that  party's  case,  and  on 
which  that  party  will  bear  the  burden  at 
(the  hearing)."  Celotex.  477  U.S.  at  322. 

The  pivotal  issue  in  this  case  is 
whether  a  valid  enforceable  statute  of 
limitations  waiver  agreement  exists 
between  the  parties.  If  this  case  were  to 
go  to  hearing,  the  burden  of  proving  the 
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'  The  respondeol  also  raised  caostlTudaoA) 
challBn^M  to  the  validity  of  tlie  Export 
Administration  Act  and  ckims  thiit  tlie  terms  of  the 
BXA  ticenscs  allegedly  violate  the  Dtie  Pn>cee« 


Clause  of  the  Slh  Ameodoient  to  the  United  Stales 
ConstitutiDn.  The  Raspondsat's  conxtitutional 
at^uraeola  are  not  addreased  herein.  Moreover,  even 
if  the  Respondent  had  included  the  constitutional 
arguments  in  the  motion  for  summary  dismissal,  it 
is  well  settled  that  Administrative  law  ludges  lact( 
authority  to  rule  on  such  issues 


existence  and  validity  of  the  waiver 
would  lie  with  BXA.  See  generallv.  U.S. 
V.  JWcGaug/iey,  977  F.2d  167,  1071  (7th 
Cir.  1992),  cert,  denied,  507  U.S.  1019 
(1993).  Absent  a  valid  waiver,  the 
administration  action  in  this  matter  is 
time-barred.  28  U.S.C.  2462;  see  also, 
Henke  v.  U.S.,  60  F.3d  795.  798  n.3 
(Fed.  Cir.  1995). 

Section  2462  of  Title  28  of  the  United 
States  Code  imposes  a  five-year  statute 
of  Umitation  on  the  commencement  of 
enforcement  proceedings  brought  by 
bXA  under  the  Export  Administration 
Act.  See,  U.S.  v.  Core  Laboratories,  Inc.. 
759  F.2d  480,  481  (5th  Cir.  1985).  It  is 
well-settled  that  an  individual  under 
investigation  may  expressly  waive  the 
statute  of  limitations  defense  in  hopes 
that  further  discussion  may  result  in  a 
more  favorable  disposition  of  the  case  or 
prevent  the  (^vemment  from  bringing 
an  enforcement  action.  See,  U.S.  v. 
Spector,  55  F.3d  22.  24  (1st  Cir.  1995) 
(interpreting  criminal  statute  of 
limitation);  U.S.  v.  Del  Percio,  870  F.2d 
1090, 1093  (6th  Cir.  1989)  (interpreting 
criminal  statue  of  limitation).  In  order 
for  the  waiver  of  the  statute  of 
limitations  to  be  vahd,  however,  it  must 
be  knowingly  and  volimtarily  made  by 
the  Respondent.  See,  Spector,  55  F.3d  at 
24;  U.S.  V.  Wild,  551  F.2d  418,  423, 
(DC.  Cir.  1977),  cert,  denied,  431  U.S. 
916  (1977).  Moreover,  where,  as  in  this 
case,  the  waiver  of  the  statute  of 
limitations  has  been  reduced  to  writing, 
traditional  contract  principles  often 
apply.  See.  Spector,  55  F.3d  22;  Reich  v. 
Eveready  Flood  Control  Corp.,  No.  94  C 
2331,  1995  U.S.  DisL  Lexis  10397  (N.D. 
111.,  Jul.  25. 1995);  but  see.  McGaughey. 
997  F.2d  at  1072  (ruling  that  the  statute 
of  limitations  waivers  are  not  contracts 
in  cases  where  the  federal  government 
is  collecting  tax  deficiencies  and  tax 
liability  has  been  previously 
established). 

For  an  enforceable  agreement  to  exist 
between  two  parties,  there  must  be 
mutual  assent  by  the  contracting  parties 
on  the  essential  terms  and  conditions  of 
the  subject  about  which  they  are 
contracting.  See,  Reich.  1995  U.S.  Dist. 
Lexis  10397,  at  *7;  see  also. 
Reinstatement  (Second)  of  Contracts 
§  17.  The  manifestation  of  mutual  assent 
takes  the  form  of  an  offer  or  proposal  by 
one  party  followed  by  acceptance  by  the 
other  party.  Restatement  (Second)  of 
Contracts  S22.,cmt.  a.  If  a  party,  in 
anyway,  changes  or  modifies  the  terms 
of  an  offer  or  proposal  it  constitutes  a 
rejection  of  the  original  offer  or  proposal 
and  becomes  a  counteroffer  that  must  be 
accepted  by  the  original  offeror  before 
an  enforceable  agreement  is  formed. 
Restatement  (Second)  of  Contracts  §  39. 
cmt.  a.  See,  Venttue  Assoc.  Corp.  v. 


Zenith  Data  Sys.  Corp..  987  F.2d  429. 
432  (7th  Cir.  1993)  (offeree's  returning 
of  proposed  agreement  with  minor,  non- 
substantive changes  added  in  writing 
constituted  a  counteroffer):  United 
States  Can  Co.  v.  NLRB;  984  F.2d  865, 
869  (7th  Cir.  1993)  (striking  out  a  single 
term  of  an  offer  creates  a  counteroffer, 
which  the  other  party  must  accept  or 
there  is  no  contract).  Once  a  party  has 
rejected  an  offer,  that  party  cannot 
afterwards  revive  the  original  offer  by 
tendering  acceptance  of  it.  Minneapolis 
S-  St.  Louis  Ry.  v.  Co7um6us  Rolling  Mill. 
119  U.S.  149, 151  (1886);  Shaffer  \. 
BSP/Cooper  Neff.  Inc..  Civil  Action  No. 
98-71, 1998  U.S.  Dist.  Lexis  14013.  at 
•14  (ED.  Pa.,  Sept.  4, 1998);  Hicks  Road 
Corp.  V.  Marathon  Oil  Co..  No.  94  V 
3409,  1994  U.S.  Dist.  Lexis  9095.  at  *6 
(N.D.  m.,  Jul.  6. 1994). 

In  this  case,  the  Respondent  has 
established  that  a  valid  enforceable 
agreement  with  respect  to  the  extension 
of  the  statute  of  limitations  was  never 
created  between  the  parties.  At  best,  the 
parties  were  still  negotiating  the  terms 
of  the  statute  of  limitations  waiver 
agreement.  BXA  counsel's  attempt  to 
create  an  enforceable  agreement  by 
retyping  the  first  page  of  the  February' 
16, 1999,  proposed  statute  of  limitation 
waiver  agreement  and  affixing  her 
signature  to  a  signature  page  containing 
Respondent's  cotmsel's  signature  taken 
from  a  previous  draft  agreement  is 
improper.  (See,  Respondent  Exhibit  7  & 
8).  This  is  especially  true  where 
Respondent's  counsel  was  not  initially 
consulted  and  was  not  given  an 
opportunity  to  review  the  retyped 
agreement,  and  obtain  approval  from  his 
client,  MK  Technology.  (See 
Respondent  Exhibit  9).  The  fact  that  the 
February  16. 1999  agreement  did  not 
"materially  modify  "  the  agreement  that 
Respondent  counsel  signed  on  February 
12, 1999  is  of  no  consequence. 
Furthermore,  once  BXA  counsel  rejected 
the  February  12.  1999  statute  of 
limitation  waiver  agreement  that  was 
'signed  by  Respondent's  counsel.  Ms. 
Kim  could  not  later  revive  the  offer  by 
signing  the  agreement  on  February  17. 
1999.  a  day  after  the  s-tatute  of 
limitations  period  expired.  (See, 
Respondent  Exhibit  10). 

.  Based  on  Respondent's  evidence  and 
BXA's  failure  to  rebut  or  otherwise 
respond  to  the  Motion  for  Summary 
Decision,  the  Undersigned  has  no 
choice  but  to  find  that  the  Respondent 
has  established  that  there  is  no  genuine 
issue  of  material  fact  that  this  matter  is 
time  barred  by  the  applicable  statute  of 
limitations. 


Order 

Wherefore  it  is  hereby  ordered  that  the 
Respondent's  Motion  for  Summary 
Decision  be  granted. 

/( IS  hereby  further  ordered  that  the 
above-captioned  matter  be  dismissed 
with  prejudice  against  the  Bureau  of 
Export  Administrative  refiling  this  case 
at  a  later  date. 

So  ordered: 

Dated  this  20th  day  of  October  1989, 
Baltimore.  Maryland. 
HuT^  J.  Gardner. 

Admii\istrt3tive  Low  Judge.  United  States 
Coast  Guard. 
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DEPARTMENT  OF  COMMERCE 

Intemattonal  Trade  Adminlstratkxi 

[A-«4»-ai31 

Notice  of  Rnal  Results  and  Partial 
Rescission  ot  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  Fruit  From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
StJMMARY:  On  June  8. 1999.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  carmed  pineapple  fruit  from 
Thailand.  "This  review  covers  five 
producers/exporters  of  the  subject 
merchandise.  The  period  of  review  is 
)uly  1,  1997,  through  June  30.  1998, 
Based  on  our  analysis  of  conmients 
received,  these  final  results  differ  from 
the  preliminary  results.  The  final  results 
are  listed  below  in  the  "Final  Results  of 
Review"  section. 

EFFECTIVE  DATE:  December  13.  1999 
FOB  FURTHER  INFORIMTION  CONTACT: 
David  Layton  or  Charles  Riggle.  Office  5. 
,\D/CVD  Enforcement.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230: 
telephone:  (202)  482-0371  and  (202) 
482-0650.  respectively 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuary  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
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Commerce  (the  Department)  regulations 
are  to  the  regulations  codified  at  19  CFR 
Part  351  (April  1998). 

Background 

This  review  covers  the  following 
producers/exporters  of  merchandise 
subject  to  the  antidumping  duty  order 
on  canned  pineapple  fruit  from 
Thailand:  Siam  Food  Products  Public 
Co.,  Ltd.  (SFP);  The  Thai  Pineapple 
Public  Co..  Ltd.  (TIPCO):  Siam  f^it 
Canning  (1988)  Co..  Ltd.  (SIFCO); 
Kuiburi  Fruit  Canning  Co..  Ltd.  (KFC); 
and  Vita  Food  Factory  (1989)  Ltd.  (Vita). 
We  also  received  review  requests  from 
Malee  Sampran  Public  Co..  Ltd.  (Malee) 
and  Dole  Food  Company.  Inc..  Dole 
Packaged  Foods  Company,  and  Dole 
Thailand.  Ltd.  (collectively.  Dole).  For 
the  reason  noted  below,  we  are 
rescinding  the  review  with  respect  to 
Malee  and  Dole.  On  tune  8. 1999.  the 
Department  published  the  preliminary 
results  of  this  review.  See  Notice  of 
Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review.  Canned 
Pineapple  Fruit  From  Thailand,  64  FR 
30476  {Preliminary  Results).  On  July  8 
and  15.  1999,  we  received  case  briefs 
and  rebuttal  briefs,  respectively,  from 
Maui  Pineapple  Co.,  Ltd.  and  the 
International  Longshoremen's  and 
Warehousemen's  Union  (jointly,  the 
petitioners).  TTPCO.  and  SFP. 

Scope  of  Review 

The  product  covered  by  this  review  is 
canned  pineapple  fruit  (CPF).  CPF  is 
defined  as  pineapple  processed  and/ or 
prepared  into  various  product  forms, 
including  rings,  pieces,  chunks,  tidbits, 
and  crushed  pineapple,  that  is  packed 
and  cooked  in  metal  cans  with  either 
pineapple  juice  or  sugar  syrup  added. 
CPF  is  currently  classifiable  under 
subheadings  2008.20.0010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
HTSUS  2008.20.0010  covers  CPF 
packed  in  a  sugar-based  syrup:  HTSUS 
2008.20.0090  covers  CPF  packed 
without  added  sugar  (i.e..  juice-packed). 
Although  these  HTSUS  subheadings  are 
provided  for  convenience  and  for 
customs  purposes,  our  written 
description  of  the  scope  is  dispositive. 

Partial  Rescission  of  Antidumping  Duty 
AdministratiTe  Review 

Chi  August  27,  1998,  and  October  30, 
1998.  Malee  and  Dole,  respectively, 
timely  filed  to  withdraw  their  requests 
for  review.  Because  there  were  no  other 
requests  for  review  of  either  company, 
we  have  rescinded  the  review  with 
respect  to  both  Malee  and  Dole  in 
accordance  with  19  CFR  351.213(dKl). 


Fair  Value  Comparisons 

We  calculated  export  price  (EP)  and 
normal  value  (NV)  based  on  the  same 
methodology  used  in  the  preliminary 
results.  We  corrected  clerical  errors  with 
respect  to  the  calculation  of  SIFCO's 
normal  value.  See  SIFCO's  analysis 
memorandum  dated  December  6. 1999. 

Cost  of  Production 

We  calculated  the  COP  based  on  the 
same  methodology  used  in  the 
pretiminar>*  results.  We  corrected 
clerical  errors  with  respect  to  SFP's  and 
SIFCO's  total  manufacturing  costs.  See 
the  respective  companies'  analysis 
memoranda  dated  December  6. 1999. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  conunent  on  the 
preliminary  results.  As  noted  above,  we 
received  comments  and  rebuttal 
comments  from  the  petitioners  and  two 
of  the  respondents  (SFP  and  -nPCO). 

Comments  on  General  Issues 

Comment  I — Exchange  Rate 
Methodology 

SFP  objects  to  the  exchange  rate 
methodology  used  in  the  calculation  of 
the  preliminary  results,  arguing  that  it 
deviates  from  the  Department's  standard 
methodology  as  described  in  Policy 
Bulletin  96.1  (Policy  Bulletin).  See  61 
FR  9434  (March  8.  i996).  Contending 
that  this  methodology  had  no  precedent 
at  the  time  of  the  devaluation  of  the 
Thai  baht.  SFP  says  it  was  impossible 
for  the  company  to  anticipate  the 
exchange  rate  to  be  used  in  the 
preliminary'  results  and,  therefore,  it 
could  not  adjust  its  prices  accordingly. 
SFP  argues  that  one  of  the  stated 
objectives  in  the  Policy  Bulletin  is  that 
a  measure  of  predictability  must  exist, 
and  that  its  preliminary  dumping 
margin  would  have  been  much  lower 
had  the  Department  applied  its  standard 
exchange  rate  methodology. 

Moreover,  SFP  appears  to  argue  that 
the  Department  applied  a  special 
averaging  period  in  this  review.  It 
acknowledges  that  the  Department  used 
a  similar  methodology  in  the  final 
determinations  of  three  recent 
antidumping  investigations  involving 
South  Korea.'  but  contends  that  the  40- 
percent  drop  in  the  value  of  the  Korean 
won  at  the  end  of  1997  greatly  exceeds 
the  18-percent  fall  of  the  Thai  baht  in 


'  Sw  Emulsion  Stvnnn'Butadii-ne  Rubber  from 
Ihr  Republic  oIKima.  64  FR  148S5  (March  29. 
1999)  {Rubbrrfmm  Komi\.  Stainlfisi  Stiful  Pkttv  in 
Colli  frcm  thf  Republic  a)  Halm.  M  FR  15444 
[Mtrcix  31.  1999)  [SSPfrom  Korrol.  aod  Slamleaa 
Sleel  Round  Wire  from  Korea.  64  FR  1 7342  ( April 
9. 19991  ISSRWfivin  Aono) 


July  1997.  SFP  believes  that  the  drop  in 
the  baht  is  not  large  enough  to  be 
classified  as  "precipitous"  nor  merit 
special  treatment  in  the  margin 
calculation. 

Furthermore.  SFP  contends  that  the 
legal  basis  for  the  special  averaging 
period  used  in  Rubber  from  Korea.  SSP 
from  Korea  and  SSRWfrom  Korea 
applies  only  to  investigations,  that 
section  777A(d)(l)(B)  of  the  Act  limits 
the  comparison  periods  of 
administrative  reviews  to  the 
corresponding  calendar  month,  and  that 
the  Department  cited  no  authority  from 
the  statute,  the  regulations,  or  prior 
cases  as  a  basis  for  the  methodology 
applied  in  the  preliminary  results. 

For  these  reasons,  SFP  argues  that  for 
the  final  residts.  the  Department  should 
not  adopt  the  method  used  in  the 
preliminan'  results,  but  should  use 
either  the  normal  40-day  moving 
average  or  actual  daily  rates. 

The  petitioners  also  object  to  the 
exchange  rate  methodology'  used  in  the 
preliminary  results,  and  request  that  the 
Department  use  the  methodology 
outlined  in  the  Policy  Bulletin  when 
calculating  the  final  results. 

First,  the  petitioners  reiterate  the  need 
for  predictability  in  the  exchange  rate 
mediodology.  Second,  they  argue,  the 
Department's  decision  to  deviate  from 
its  "normal"  methodology  in  the 
preliminary  results  was  improper 
because  the  Department's  threshold  for 
finding  a  drop  in  the  value  of  a  foreign 
currency  to  be  "precipitous"  has  been 
much  higher  in  other  cases.  Specifically, 
the  petitioners  point  to  the  Department's 
recent  finding  that  the  20-percent 
decline  in  the  value  of  the  New  Taiwan 
dollar  over  the  course  of  a  12-month 
period — a  decline  of  a  similar 
magnitude  to  that  of  the  baht — was  not 
large  enough  to  justify  any  special 
action.  (See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Staitxless  Steel  Sheet  and 
Strip  in  Coils  from  Taiwan,  64  FR  30592 
(June  8.  1999)  {SSSSfrom  Taiwan).) 

The  petitioners  also  argue  that  in  the 
preliminary  results,  the  Department 
focused  on  a  very  narrow  time  period 
when  examining  the  decrease  in  the 
value  of  the  currency,  i.e.  the 
Department  found  that  the  baht 
declined  18  percent  over  a  one-day 
period.  If  studied  from  a  longer  time 
perspective,  they  contend  that  it 
becomes  clear  that  the  decline  took  the 
form  of  a  steady  progression  rather  than 
a  precipitous  drop  and.  as  such,  the 
Department  has  no  reason  to  adopt  a 
special  methodology  For  the  same 
reason,  the  petitioners  disagree  with 
SFP's  proposal  that  the  Department 
consider  using  the  actual  daily  exchange 
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rales  as  an  alternative  to  its  40-day 
moving  average  benchmark 
methodology.  The  petitioners  believe 
that  the  only  justification  for  using  the 
dctual  daily  exchange  rates  would  be  if 
the  Department  determined  that  the 
Thai  inilation  rate  was  significant 
during  the  POR  and,  therefore,  that  it 
would  be  appropriate  to  apply  the 
significant  infiation  margin 
methodology  (see  the  comment  on  - 
significant  inflation,  below). 

TiPCO  rejects  the  assertion  that  the 
Department  erroneously  deviated  fr«m 
its  established  exchange  rate 
methodology  in  the  preliminary'  results. 
The  company  argues  that  the  18-percenI 
fall  in  the  value  of  the  baht  was  indeed 
a  "precipitous  decline"  because  of  the 
magnitude  of  the  drop,  the  short  time 
period  over  which  it  occurred,  and  the 
fact  that  the  baht  did  not  rebound  in  any 
significant  way.  TIPCO  rejects  the 
petitioners'  comparison  with  SSSSfrom 
Taiwan,  stating  that  the  20-percent 
dec  line  in  the  New  Taiwan  dollar  was 
gradual  and  took  place  over  a  prolonged 
period  of  time.  The  Department's 
decision  not  to  treat  the  fall  of  the  New 
Taiwan  dollar  as  precipitous  is. 
therefore,  not  relevant  for  the  present 
ca.se.  TIPCO  says. 

TIPCO  also  defends  the  Department's 
use  of  a  stationary  average  as  the 
benchmark  during  the  "post-precipitous 
period."  According  to  TIPCO.  this  is 
simply  an  application  of  a  modified 
benchmark  similar  to  what  was  used  in 
Rubber  from  Korea  and  Notice  of  Final 
Determination  of  Sales  at  Less  than 
Fair  Value:  Stainless  Steel  Sheet  and 
Strip  in  Coils  From  the  Republic  of 
Korea,  64  FR  30664  (June  8.  1999). 
TIPCO  believes  that  the  Department 
correctly  applied  its  exchange  rate 
methodology  as  outlined  in  the  Policy 
Bulletin.  Although  the  Bulletin  does  not 
spfjcify  how  the  benchmark  should  be 
calculated  after  a  precipitous  decline  of 
a  currency.  TIPCO  argues  that  the  use  of 
d  modified  benchmark  is  fully 
consistent  with  the  spirit  of  the  Policy 
Bulletin. 

Department's  Position:  Contrary  to  the 
arguments  put  forth  by  SFP  and  the 
petitioners,  we  believe  that  the 
methodology  employed  in  the 
preliminary  results  was  consistent  with 
our  exchange  rate  methodology  used 
when  a  coimtry's  currency  has 
experienced  a  "precipitous  drop.'"  This 
methodology  is  outlined  in  Policy 
Bulletin  96.1.  and  in  following  our 
proscribed  methodology,  we  ensured 
predictabilit>'  in  the  exchange  rates  used 
in  the  preliminar)'  results.  We  also  note 
that  we  did  not  apply  a  special 
averaging  period,  as  SFP  has  suggested. 
Furthermore,  because  we  continue  to 


find  that  the  July  2, 1997,  decline  of  the 
baht  was'  "precipitous  and  large""  within 
the  meaning  of  the  Policy  Bulletin,  we 
disagree  with  SFP"s  and  the  petitioners" 
suggestion  that  we  should  apply  an 
exchange  rate  methodology  using  a  40- 
day  moving  average  benchmark 
throughout  the  POR  in  the  calculation  of 
the  final  results  of  this  review.  However, 
as  discussed  below,  we  have  modified 
our  exchange  rate  methodology 
consistent  with  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand,  64  FR 
56759  (October  21.  1999)  (Pipes  and 
Tubes  from  Thailand). 

As  stated  in  the  preliminary  results, 
we  made  currency  conversions  into  U.S. 
dollars  in  accordance  with  section  773A 
of  the  Act.  based  on  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank. 
Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
E>epartment's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent  or  more. 
The  benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice- 
See  Policy  Bulletin:  Preliminan'  Results 
64  FR  at  30480;  and  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review:  Aramid  Fiber  Formed  of  Poly 
Paro-Phenvlene  Terephthalamide  From 
the  Netherlands,  64  FR  36841.  36843 
(July  a.  1999). 

As  discussed  in  Pipes  and  Tubes  from 
Thailand  (64  FR  at  S6763).  we  continue 
to  find  that  the  drop  of  more  than  18 
percent  in  the  dollar-baht  exchange  rate 
on  July  2.  1997,  from  the  previous  day's 
rate,  constitutes  a  "large  and 
precipitous"  decline.  However,  we  do 
not  find  that  the  gradual  decline  of  the 
baht  that  occurred  over  nearly  seven 
months,  from  July  2,  1997.  to  January 
31,  1998,  qualifies  as  a  "large  and 
precipitous"  drop  for  purposes  of  our 
exchang(>  rate  methodology. 

In  the  preUminar>'  results,  we 
determined  that,  because  a  large  and 
precipitous  drop  occurred  on  July  2, 
1997,  it  was  appropriate  simply  to  begin 
on  that  day  to  u.se  a  new  benchmark  in 
order  to  avoid  using  daily  rates  from 
before  the  precipitous  drop  in 
calculating  the  benchmark  for  daily 
rates  after  the  pretipitous  drop. 
Accordingly,  for  exchange  rales  between 
July  2  and  August  37, 1997.  for  the 


preliminarv'  results,  we  relied  on  the 
standard  exchange  rate  model,  but  used 
as  the  benchmark  rate  a  stationary 
average  of  the  daily  rales  over  this 
period.  For  these  final  results,  however, 
we  have  changed  the  methodology 
applied  to  the  period  following  July  2. 
1997.  using  the  methodology  set  forth  in 
Pipes  and  Tubes  from  Thailand. 

The  gradual  decline  in  the  value  of 
the  baht  over  several  months  after  July 
2  was  not  so  large  and  precipitous  as  to 
reasonably  preclude  the  possibility  that 
the  exchange  rate  fluctuated  from  time 
to  time  during  that  period.  Therefore,  it 
is  appropriate  for  the  Department  to  use 
its  standard  methodology  so  as  to 
""ignore""  those  fluctuations  in 
accordance  with  section  773A  of  the 
Act.  However,  we  also  recognize  that, 
following  a  large  and  precipitous 
decline  in  the  value  of  a  currency,  a 
period  may  exist  during  which 
exchange  rate  expectations  are  revised, 
and  it  is  unclear  whether  further 
declines  are  a  continuation  of  the  large 
and  precipitous  decline  or  merely 
fluctuations.  Under  the  circumstances  of 
this  case,  such  uncertainty  may  have 
existed  following  the  large,  precipitous 
drop  on  July  2. 1997.  Thus,  we  devised 
a  simple  test  for  identifying  a  point 
following  a  precipitous  drop  at  which  it 
is  reasonable  to  think  that  exchange  rale 
expectations  have  been  sufficienUy 
revised  that  it  is  appropriate  to  resume 
using  the  normal  methodology. 
Beginning  on  July  2.  1997.  we  used  only 
actual  daily  rates  until  the  daily  rates 
were  not  more  than  2.25  percent  below 
the  average  of  the  20  previous  daily 
rates  for  five  consecutive  days.  At  that 
point,  we  determined  that  the  pattern  of 
daily  rates  no  longer  reasonably 
precluded  the  possibility  that  they  were 
merely  "nuctuating."'  (Using  a  20^day 
average  for  this  purpose  provides  a 
reasonable  indication  that  it  is  no  longer 
necessary  to  refrain  from  using  the 
normal  methodology,  while  avoiding 
the  use  of  daily  rates  exclusively  for  an 
excessive  period  of  time.)  Accordingly, 
from  the  first  of  these  five  days,  we 
resumed  classifying  daily  rales  as 
""fluctuating"  or  ""norroai'"  in  accordance 
with  our  standard  practice,  except  that 
we  began  with  a  20-day  benchmark  and 
on  each  succeeding  day  added  a  daily 
rate  to  the  average  until  the  normal  40- 
day  average  was  restored  as  the 
benchmark. 

Applying  this  methodology  in  the 
instant  case,  we  used  daily  rales  bom 
July  2. 1997.  through  August  4. 1997. 
We  then  resumed  the  use  of  our  normal 
methodology  through  the  end  of  the 
POR,  starting  with  a  benchmark  based 
on  the  average  of  the  previous  20 
reported  daily  rates  on  August  5. 
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With  respect  to  the  petitioners' 
comment  regarding  SSSS  from  Taiwan. 
we  note  that  in  that  case,  unlike  in  the 
instant  case,  we  found  that  changes  in 
the  exchange  rate  were  moderate,  and 
that  while  the  value  of  the  New  Taiwan 
dollar  relative  to  the  U.S.  dollar 
declined  steadily,  the  overall  decline 
was  less  than  20  percent  over  the  entire 
period  of  investigation.  In  the  instant 
case,  the  value  of  the  baht  declined  a 
comparable  amount  in  one  day.  Such  a 
large  decline  over  an  extremely  short 
period  of  time  leads  us  to  determine  that 
the  decline  in  the  baht  was 
"precipitous." 
Comment  2— Significant  Inflation 

Referring  to  comments  they  submitted 
to  the  Department  on  May  10. 1M9.  the 
petitioners  maintain  that  the  inflation 
rate  in  Thailand  was  significant  during 
the  POR  On  diis  basis,  they  urge  the 
Department  to  apply  its  "significant 
inflation  calculation  methodology"  by 
requiring  the  respondents  to  report  their 
costs  on  a  monthly  basis,  and  by  making 
price  comparisons  within  the  same 
calendar  month  rather  than  within  the 
90/60-day  contemporaneity  window. 
The  petitioners  claim  that  during  most 
months  of  the  POR.  the  monthly 
inflation  rate  in  Thailand  exceeded  the 
monthly  rate  (i.e..  1.87  percent)  which, 
when  compounded  over  a  12-month 
period,  would  yield  an  annual  inflation 
rate  of  25  percent,  the  Department's 
standard  threshold  for  finding 
significant  inflation.  As  further  evidence 
of  significant  inflation,  the  petitioners 
point  to  the  sharp  drop  in  the  value  of 
the  baht  during  the  POR  and  the  85- 
percent  increase  in  the  price  of  Un.  an 
input  product  for  the  canned  fruit 
industry. 

SFP  and  TTPCO  reject  the  petitioners 
argument,  contending  that  Thailand's 
inflation  rate  did  not  exceed  the 
Department's  standard  threshold  rate  of 
25  percent  during  the  POR.  These  two 
respondent.?  argue  that  the  Department, 
therefore,  has  no  reason  to  change  the 
calculation  methodology  used  in  the 
preliminarv  results.- 

Furthermore,  SFP  points  out  Ujat  in 
the  preliminary  determination  in 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  South  Korea.  64  FR  137  (fanuary 
4. 1999).  the  Department  rejected  an 
inflation  analysis  similar  to  the  one 
proposed  by  the  petitioners  in  this 
review.  Finally.  SFP  dismisses  the 
petitioners'  argument  regarding  the 


'  SFP'a  and  TtPCO's  rebutul  of  llie  pirtilianon 
commeols  U  targelv  «  restaleionDl  of  Ihp  al^umenls 
iubmidod  in  thmr  joinl  May  14,  1999,  lottat  lo  Ihu 
Depanmeol,  On  Ma\  26  1OT9,  ihe  DopaiUMnt  al«o 
mcoived  a  Irtlut  frnm  KFC,  obincling  lo  Ihe 
pMitiooeta'  May  10,  19S»,  aimnwntt. 


increase  in  tin  prices  as  being  overly 
simplistic.  Department's  Position: 
Generally,  when  the  aiuiual  inflation 
rate  in  tlie  country  under  investigation 
exceeds  25  percent,  the  Department 
considers  the  inflation  to  be  significant 
and  uses  a  modified  methodology.  See. 
e.g.,  Import  Administration 
Antidumping  Manual.  Chapter  8. 
Section  15  (January  1998).  Based  on  this 
practice,  in  a  May  28.  1999. 
memorandum,  we  rejected  the 
petitioners'  request  that  cost  data  be 
reported  on  a  monthly  basis  because  we 
found  that  the  rate  of  inflation  in 
Thailand  during  die  POR  was  not  at  a 
level  such  that  it  would  warrant  a 
special  calculation  methodology  (see 
May  28,  1999.  memorandum  addressing 
this  issue).  Accordingly,  we  did  not 
require  the  respondents  to  report  their 
costs  on  a  monthly  basis  for  purposes  of 
the  preliminary'  results.  We  have 
continued  to  apply  our  standard 
methodology  for  the  final  results  of  this 
review  because  we  have  not  received 
any  new  facts  which  would  lead  us  to 
change  our  preliminary  findings, 

Allparties  filing  case  briefs  made 
other  arguments  on  the  calculation  of 
COP  in  the  presence  of  significant 
inflation,  in  the  event  the  Department 
would  find  that  there  was  significant 
inflation  during  the  POR,  However, 
these  comments  are  now  moot  as  we 
have  not  found  that  significant  inflation 
existed  during  the  POR. 
Comment  3— Treatment  of  Certain  Tax 
Certificate  Revenues 

SFP  and  TIPCO  object  to  the 
Department's  preliminary  decision  not 
to  adjust  for  the  value  of  certain  tax 
certificate  revenues  in  the  calculation  of 
the  COP,  The  two  respondents  slate  that 
upon  exportation  they  received  the  tax 
certificates  as  a  refund  of  an  internal 
Thai  tax  imposed  on  materials.  They 
assert  that  in  the  past,  the  Court  of 
International  Trade  (CIT)  and  the 
Department,  on  remand,  have 
determined  that  similar  tax  certificate 
programs  constitute  refunds  upon 
exportation  within  the  meaning  of  the 
statute  [see  Camargo  Correa  Metais,  S.A 
V.  United  States.  No,  98-152,  Slip,  Op, 
at  5  (CIT  1998)  ICamargo)).  SFP  and 
TIPCO  maintain  that  the  tax  certificates 
are  a  result  of  the  two  companies'  export 
activities  and  that  the  Department 
should  adjust  the  COP  for  the  value  of 
these  certificates  as  taxes  remitted  or 
refunded  at  the  time  of  exporution. 

SFP  and  TIPCO  note  that  Uie 
Department  requires  that  there  he  a 
sufficient  link  between  the  refund  and 
the  cost  of  materials  before  a  cost 
adjustment  is  permitted  (see,  e.g.. 
Stainless  Steel  Round  Wire  From  India: 


Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  84  FR  17319  (April  9, 
1999)  (flound  Wire  from  India)]. 
According  to  the  two  respondents,  there 
is  sufficient  evidence  on  the  record  of 
this  proceeding  that  the  calculation  of 
the  value  of  the  tax  certificates  is  based 
on  the  cost  of  material  inputs.  They 
argue  that  the  Departments  preliminar>' 
finding  in  this  review— that  the  tax 
certificates  are  not  sufficiently  linked  to 
material  costs — is  inconsistent  with  its 
determinations  in  the  investigation  and 
prior  reviews  of  this  case  in  which  an 
adjustment  of  the  COP  by  the  value  of 
the  tax  certificates  was  allowed. 

According  to  SFP  and  TIPCO,  the 
Department's  preliminar>'  finding  is  also 
inconsistent  with  its  analysis  of  the  tax 
program  in  several  counter\'ailing  duty 
proceedings.  Specifically,  they  point  to 
Certain  Apparel  from  Thailand: 
Preliminarv  Results  of  Countervailing 
Duty  Administrative  Review.  62  FR 
46475  (September  3, 1997),  in  which  the 
Department  found  that  all  inputs  for 
which  the  respondents  received  dutj- 
drawback  were  physically  incorporated 
in  the  exported  product.  SFP  and  TIPCO 
also  note  that  in  past  cases,  the 
Department  has  verified  that  the 
calculation  of  the  rebate  is  tied  to 
material  inputs.  They  argue  that  the 
Department  caimot  have  it  both  ways: 
denying  a  cost  adjustment  in  an 
antidumping  proceeding  because  the 
refund  is  "not  related  to  cost  of 
production"  while  at  the  same  time,  in 
a  countervailing  duty  proceeding, 
finding  diat  the  tax  certificate  program 
includes  only  physically  incorporated 
inputs.  On  diis  basis,  both  respondents 
urge  the  Department  to  change  its 
preliminarv  results  and  allow  an 
adjustment  of  COP  by  the  value  of  the 
tax  certificates  diey  received  during  the 

POR,  ^  ,     ^ 

The  petitioners  respond  that  while  the 
statute  may  allow  an  adjustment  to  the 
COP  for  internal  taxes  on  raw  materials 
that  are  refunded  upon  exportation, 
such  authority  does  not  relate  to  the 
refund  situation  in  this  review.  They 
note  that  at  verification,  the  Department 
found  no  evidence  that  the  revenue 
from  the  tax  certificates  is  tied  to  a  duty 
drawback  scheme.  The  petitioners  point 
out  that  the  Department  also  verified 
that  the  value  of  the  lax  certificates  is 
based  simply  on  a  percentage  of  a 
ompany's  export  revenue.  On  this 
basis,  the  petitioners  argue,  the 
Department  was  correct  in  not  allowing 
any  adjustments  for  the  tax  certifirJites. 

Regarding  Round  Wire  from  India,  the 
petitioners  argue  that  this  determination 
squarely  supports  the  Department's 
decision  to  reject  an  oflsel  to  cost  and 
an  increase  in  U.S.  price  because  in 
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Round  Wire  from  India,  the  Department 
found  that  the  refunds  were  imrelated  to 
the  customs  duties  paid  lo  purchase  raw 
materials  for  Ihe  manufacture  of  the 
subject  merchandise. 

The  petitioners  also  argue  that  the 
respondents'  reliance  on  Camargo  is 
misplaced.  They  state  that  the  decision 
in  Camargo  was  that  a  lax  credit,  which 
constitutes  a  refund,  should  be 
deducted  fi-om  a  respondent's 
constructed  value  (CV),  However,  as 
determined  in  Round  Wire  from  India. 
the  import  duties  at  issue  in  that  case 
were  not  refunded  upon  exportation 
because  the  refimds  were  not  directly 
based  upon  import  duties  paid  on  raw 
materials.  Rather,  they  were  based  on 
the  f,o.b,  export  price.  The  petitioners 
state  that  the  facts  in  the  current  review 
are  similar  lo  those  in  Round  Wire  from 
India  and  that  the  Department, 
therefore,  should  reject  the  respondent's 
proposed  offset  to  cost. 

With  regard  to  TIPCO's  duty 
drawback  claim,  the  petitioners  state 
that  this  respondent  has  not  made  any 
effort  to  satisfy  the  Department's  long- 
standing two-pronged  test  for  duty 
drawback  adjustments.  The  petitioners 
note  that  in  order  to  add  the  duty 
drawback  to  US,  price,  the  Department 
requires  that  a  company  show  that  the 
import  duly  aud  the  rebate  are  directly 
linked  to  one  another  and.  also,  that 
there  were  sufficient  imports  to  account 
for  the  duty  drawback  received  for  the 
export  of  the  manufactured  product. 
The  petitioners  argue  that  TIPCO  has 
failed  to  show  a  direct  link  between  any 
import  duties  and  the  rebate  amoimt 
and  that  the  Department,  therefore,  was 
correct  in  rejecting  the  company's  duty 
drawback  claim. 

Department  s  Position:  In  determining 
whether  a  respondent  can  reduce  its 
reported  cost  of  manufacture  by  the 
amount  of  lax  rebates  it  receives,  the 
Department  requires  that  the  respondent 
show  there  is  a  link  between  claimed 
rebates  and  its  cost  of  manufacture.  See 
Round  Wire  from  India,  64  FR  at  17321. 
We  acknowledge  that  we  had  accepted 
the  respondents'  claimed  adjustment  in 
previous  segments  of  this  proceeding, 
and  had  also  examined  this  program  in 
the  context  of  several  countervailing 
duty  reviews,  finding  a  link  in  those 
instances.  However,  based  on 
information  concerning  the  tax  rebate 
program  gathered  during  the  verification 
of  another  respondent,  Vila,  and  placed 
on  the  record  of  the  instant  review,  we 
found  no  link  between  the  lax  rebates 
and  the  respondents'  cost  of 
manufacture  that  would  allow  us  to 
treat  this  factor  as  a  cost  adjustment 
Instead,  the  information  we  obtained  at 
verification  showed  that  the  tax  rebate 


is  linked  not  to  the  cost  of  manufacture, 
but  lo  exports,  at  a  rate  determined  by 
the  government  and  applicable  to  all' 
companies  that  export.  Based  on  this 
information,  we  issued  a  supplemental 
questionnaire  to  TIPCO,  asking  the 
company  to  provide  us  with  information 
that  would  establish  the  requisite  link, 
TIPCO  failed  to  provide  us  with  specific 
documentary  evidence  establishing  this 
link.  Further,  SFP  has  not  submitted  any 
evidence  for  the  record  that  establishes ' 
such  a  link.  Accordingly,  for  the 
preliminary  results  we  changed  our 
previous  treatment  of  this  tax  rebate 
program  and  disallowed  it  as  a  cost 
adjustment. 

Although  TIPCO  and  SFP  continue  lo 
hold  that  such  a  link  can  be  established, 
neither  respondent  has  submitted 
evidence  which  demonstrates  that  the 
lax  rebates  can  be  tied  lo  its  cost  of 
manufecture  in  a  way  that  would  permit 
us  lo  apply  the  rebates  as  cost  offsets.  In 
fact.  TIPCO  has  stated  that  it  "does  not 
import  directly  any  raw  materials  and 
does  not  pay  directly  any  import  duties 
in  connection  with  its  raw  material 
purchases."  (See  TIPCO  submission  of 
April  22. 1999,  page  1)  Based  on  the 
information  on  the  record  thai  we 
obtained  at  verification  showing  that  the 
tax  rebate  is  linked  to  exports  and  not 
lo  the  cost  of  manufacture,  and  absent 
any  record  information  in  the  instant 
ret-iew  showing  thai  such  a  link  exists, 
we  have  continued  to  disallow  the 
respondents'  reported  cost  adjustment 
for  these  final  results  Additionally, 
given  dial  TIPCO  has  not  shown  that  a 
link  exists  between  the  rebate  program 
and  any  import  duties  it  paid,  it  has 
failed  the  first  prong  of  the  Department's 
two-prong  test  for  duty  drawback 
adjustments  and,  thus,  we  have  not 
made  any  adjustment  to  TIPCO's  US. 
price. 

Comment  4 — Methodology  for 
Allocating  Fruit  Costs 

SFP  and  TIPCO  contend  dial  die 
Department  improperly  used  a  net 
realizslhle  value  (NRV)  methodology  lo 
allocate  fruit  costs  for  purposes  of 
calculating  COP  and  CV.  The 
respondents  state,  first,  dial  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
nded  in  H'SCO,  Inc.  v.  United  States, 
965  F.2d  1056  (Fed.  Cir.  1992)  [IPSCO). 
that  value-based  allocations  of  costs 
shared  by  co-products  are  not  allowed 
under  the  antidumping  law.  Second,  the 
respondents  argue  that  the  IPSCO  ruling 
was  applied  specifically  lo  this  case  by 
the  Court  of  International  Trade  in  Thai 
Pineapple  Public  Co..  Ltd.  v.  United 
States.  946  F,  Supp,  11  (CIT  1996) 
[TIPCO).  where  the  CIT  ruled  in  an 
appeal  of  the  Depaxtment's  final 


determination  in  the  underljing 
investigation  of  this  case  dial  IPSCO 
applies  to  the  allocation  of  fruit  costs. 

Regarding  the  specific  cost  allocation 
methodology  to  be  used  in  place  of  the 
NRV  methodology,  these  respondents 
argue  that  the  Department  should  rely 
upon  the  weight-based  fruit  cost 
allocations  submitted  in  their 
questionnaire  responses,  SFP  and 
TIPCO  maintain  that  their  allocation 
methodologies  are  consistent  with  those 
reported  by  certain  mandatory 
respondents  in  the  original  investigation 
and  which  were  later  adopted  by  the 
Department  in  the  remand  proceedings 
stemming  from  the  less-than-fair-value 
investigation. 

The  petitioners  reject  the  respondents' 
argument  dial  NRV  is  not  allowable  in 
this  case  because  of  the  CIT's  decision 
in  TIPCO.  They  support  the 
Department's  position  that  an  NRV 
allocation  methodology  is  both  lawful 
and  correct  in  order  to  allocate  joint 
costs  properly.  The  petitioners  also  state 
that  the  CIT  decision  is  being  reviewed 
by  the  CAFC  and  argue  that  the 
Department  should,  therefore,  continue 
to  use  the  NRV  melhodoli^y 

Department's  Position:  (Sinsistent 
with  past  segments  of  this  proceeding, 
we  have  continued  to  allocate  raw  fruit 
costs  incurred  by  the  respondents  using 
an  NRV  methodology  which  reasonably 
reflects  the  qualitative  differences  thai 
exist  between  the  joint  raw  materials 
used  lo  produce  CPF  and  other 
pineapple  products,  e.g..  pineapple 
juice.  See  Preliminart'  Results.  64  FR  at 
30478,  We  disagree  with  SFP's  and 
TIPCO's  contention  that  a  weight-based 
methodology  would  be  appropriate.  As 
we  stated  in  the  final  detennination  of 
the  underlying  investigation  of  this  case, 
"[wle  believe  •   •   •  that  allocating  the 
cost  of  pineapple  evenly  over  the  weight 
is  not  supportable,  Usiiig  weight  alone 
as  the  allocation  criteria  sets  up  the 
illogical  supposition  that  a  load  of 
shells,  cores,  and  ends  costs  just  as 
much  as  an  equal  weight  of  trimmed 
and  cored  pineapple  cyUnders, 
Significandy,  the  use  of  physical 
weighting  for  allocation  of  joinl  costs, 
i.e..  in  this  case  the  cost  of  pineapple 
ftiiit,  may  have  no  relationship  lo  the 
revenue-producing  power  of  the 
individual  products,  "  See  Final 
Deteraunation  of  Sales  at  Less  Than 
Fair  Value:  Canned  Pineapple  Fruit 
from  Thailand.  60  FR  29553,  29560 
(June  5,  1995)  (Final  Determination). 
Because  the  parts  of  the  pineapple  are 
not  interchangeable  when  it  comes  lo 
CPF  versus  juice  production,  it  would 
be  unreasonable  to  value  all  parts 
equally  by  using  a  weight-ba.sed 
allocation  methodology.  Instead,  as  we 
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detailed  in  our  Preliminary  Results,  we 
have  used  an  ^4RV  methodology  for 
allocating  fruit  costs.  This  methodology 
nomparcs  historical  cost  and  sales  data 
for  pineapple  fruit  products  over  a 
period  encompassing  several  years  prior 
to  the  antidumping  proceeding  and  also 
includes  data  for  markets  where 
allegations  of  dumping  have  not  been 
lodged.  Id.  Because  NRV  is  commonly 
defined  as  the  predicted  selling  price  in 
the  ordinary  course  of  business  less 
reasonably  predictable  costs  of 
completion  and  disposal,  we  believe 
this  methodology  takes  into  account  the 
qualitative  differences  between 
pineapple  parts  in  the  production 
process. 

Furthermore,  on  July  28. 1999,  the 
CAFC.  while  not  ruling  on  the  merits  of 
the  NRV  methodology,  gave  deference  to 
the  Department  in  selecting  and 
developing  proper  methodologies.  See 
the  Thai  Pineapple  Public  Co.  v.  United 
States.  187  F.  3d  1362.  1366-67  (Fed. 
Cir..  July  28,  19991  [Thai  Pineapple).  In 
this  ruling,  the  CAFC  reversed  the  CIT's 
decision  in  TIPCO  to  remand  the  case  to 
the  Department  for  recalculation  of  the 
antidumping  duty  margins  using  either 
a  weight-based  or  a  non-output  price- 
based  cost  allocation  methodology,  and 
instead  held  that  the  Department's 
rejection  of  the  respondents'  weight- 
based  methodology,  in  favor  of  the 
allocation  methodology  employed  by 
the  respondents  in  their  books  and 
records,  was  reasonable  and  supported 
by  substantial  evidence.  See  Thai 
Pineapple  at  1367. 

With  respect  to  the  respondents' 
reliance  on  IPSCO.  the  Department  has 
consistently  held  throughout  this 
proceeding  that  IPSCO  is  not  controlling 
in  this  case.  See,  e.g..  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  Fruit  From  Thailand,  63  FR 
7392,  7398  (February  13.  1998).  In  Thai 
Pineapple,  the  CAFC  recognized  that 
there  are  important  differences  between 
IPSCO  and  the  present  case.  The  CAFC 
held  that: 

IPlineapple  fruil  is  not  a  homogeneous  raw 
malerial  like  the  raw  material  used  to  make 
the  pipe  in  UPSCO\,  and  the  production 
process  is  entirely  different  for  the  various 
pineapple  products  produced.  The  whole 
pineapple  must  be  reduced  to  its  various 
components — cored  cylinders,  cores,  shells 
and  ends — prior  to  entering  the  production 
processes  for  canned  pineapple  fruit  and 
juic«.  Although  the  raw  material  was 
purchased  as  a  whole,  for  a  sot  price  per  unit 
of  weight,  the  parts  of  the  pineapple  differ  in 
their  usefulness  and  value. 
Thai  Pineapple  at  1369.  On  this  basis, 
the  CAFC  concluded  that  the  CIT 
improperly  held  that  IPSCO  is 


controlling  precedent  in  this  case.  The 
Department,  therefore,  rejects  the 
respondents'  argument  that  IPSCO 
would  prevent  us  from  applying  our 
NRV  methodology  in  this  case. 

Comment  on  Company-Specific  Issue 

Comment  S — Calculation  ofTIPCO's 
Interest  Expense  Ratio 

TIPCO  requests  that  the  Department 
recalculate  the  company's  interest 
expense  ratio  for  purposes  of  the  final 
results  of  this  review.  In  the  preliminary 
results,  the  Department  calculated  this 
ratio  by  first  subtracting  TIPCO's 
interest  income  from  its  total  interest 
expense,  using  data  from  the  company's 
consolidated  financial  statements.  Next, 
the  Department  divided  the  resulting 
net  interest  expense  by  the  total  cost  of 
goods  sold  and  applied  this  ratio  to  the 
cost  of  manufacturing.  TIPCO  argues 
that,  in  addition  to  interest  income,  the 
Department  should  also  subtract 
dividend  income  that  the  company 
received  during  the  POR  from  an 
associated  company.  TIPCO  believes 
that  this  additional  offset  is  justified 
because  the  associated  company  is  not 
consoUdated  with  TIPCO  and, 
moreover,  the  dividend  income  is  short- 
term  in  nature  because  TIPCO  is  not 
required  to  maintain  its  holdings  in  the 
associated  company  for  any  specific 
length  of  time. 

ITie  petitioners  argue  that,  under  the 
Department's  practice,  dividend  income 
is  not  an  allowable  offset  to  interest 
expenses,  which  may  be  reduced  only 
by  interest  income  earned  on  short-term 
investments  of  working  capital.  The 
petitioners  contend  that  in  previous 
cases,  the  Department  has  not  allowed 
companies  to  offset  their  financial 
expenses  with  income  earned  on 
investments  such  as  dividend  income 
(see  Silicon  Metal  from  Brazil :  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  fleWeiv,  64  FR  6305 
(Februarv  9,  19991  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  The 
Federal  Republic  of  Germany:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  56  FR  31734 
Oulvll,1991)). 

Department's  Position:  We  agree  with 
the  petitioners.  As  stated  in  the  above- 
mentioned  cases,  the  Department 
includes  only  short-term  interest 
income  as  an  offset  to  interest  expenses. 
This  practice  was  upheld  by  the  CIT  in 
Gulf  States  Tube  Division  ofQuanex 
Corp.  V.  United  States.  981  F.  Supp.  630 
(CIT  1997)  and  NTN  Bearing  Corp.  v. 
United  States.  905  F.  Supp.  1083.  1097 
(CIT  1995)  in  which  the  CIT  held  that, 
to  qualify  for  an  offset,  interest  income 


must  be  related  to  the  "ordinary 
operations  of  the  company."  As  the 
Department  stated  in  the  Final 
Determination  of  Sales  at  Uiss  Than 
Fair  Value:  Certain  Presen-ed 
JWus/irooms  from  India.  63  FR  72246. 
72252  (December  31,  1998).  it  allows  a 
company  to  offset  its  financial  expense 
with  the  short-term  interest  income 
earned  on  working  capital  accounts 
maintained  to  support  its  daily  cash 
requirements  {e.g..  payroll,  suppliers, 
etc.).  However,  the  Department  does  not 
allow  a  company  to  offset  its  financial 
expense  with  the  income  earned  from 
investment  activities  (e.g..  long-terra 
interest  income,  capital  gains,  dividend 
income). 

Final  Results  of  Review 

As  a  lesult  of  our  review,  we 
determine  that  the  following  percentage 
weighted-average  margins  exist  for  the 
period  July  1, 1997,  through  June  30, 
1998: 


Manutaciurer/exponer 


Margin 
(percent) 


TIPCO  ...... 

SFP 

Vita 

KFC 

SIFCO 


9.87 
3.25 
1753 
3.57 
332 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1).  we  have  calcvilated 
importer-specific  assessment  rates  by 
dividing  the  dumping  margin  found  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
We  will  direct  the  Customs  Service  to 
assess  antidumping  duties  by  applying 
the  assessment  rate  to  the  entered  value 
of  the  merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act;  (1)  For  the 
companies  named  above,  the  cash 
deposit  rate  will  be  the  rate  listed  above, 

(2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  a  previous 
segment  of  this  proceeding,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
manufacturer  or  exporter  participated; 

(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
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will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  segment  of  the  proceeding 
in  which  that  manufacturer 
participated;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  24.64  percent, 
the  all  others  rate  established  in  the 
less-than-fair-value  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  thefr 
responsibility  concerning  the  return/ 
destruction  or  conversion  to  judicial 
protective  order  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305(a)(3). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  6.  1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secretory  for  Import 
Administration. 

IFR  Doc.  99-32223  Filed  12-10-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
{A-549-807] 

Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  From  Thailand;  Final  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACnON:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  August  6, 1999.  the 
Department  of  Commerce  (the 


Department)  published  preliminary 
results  of  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
carbon  steel  butt-weld  pipe  fittings 
(pipe  fittings)  from  Thailand.  This 
review  covers  Thai  Benkan  Corporation 
(TBC).  a  manufacturer/exporter  of  this 
merchandise  to  the  United  States, 
during  the  period  |ulv  1. 1997.  through 
June  30,  1998.  We  preliminarily 
determined  that  sales  of  the  subject 
merchandise  have  been  made  below 
normal  value.  We  gave  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  No  comments  were 
submitted  to  the  Department. 
Additionally,  we  have  changed  our 
exchange  rate  methodology  for  a  portion 
of  the  period  covered  by  this  review. 
However,  this  modification  has  not 
affected  our  results.  Consequently,  our 
preliminan'  results  remain  unchanged. 
We  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties 
based  on  the  difference  between  the 
export  price  and  the  normal  value. 
EFFECTIVE  DATE:  December  13,  1999. 
FOn  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Tom  Futtner,  Antidumping/ 
Counter\'ailing  Duty  Enforcement. 
Office  4.  Group  II,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230: 
telephone:  (202)  482-4114  or  432-3814. 
respectively. 

THE  APPUCABLE  STATUTE  AND 
REGUI.ATIONS:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  as  of 
January  1.  1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (the  Act),  as  amended,  by  the 
Uruguay  Round  Agreements  Act 
(URAAJ.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(April  1998). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  6,  1992,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  pipe  fittings 
from  Thailand  (57  FR  29702).  On  luly 
30.  1998.  the  respondent  requested,  in 
accordance  with  section  351.213(b)  of 
the  Department's  regulations,  an 
administrative  review  of  the 
antidumping  duti,'  order  on  pipe  fittings 
from  Thailand  covering  the  period  July 
1.  1997.  through  June  30, 1998.  We 
published  a  notice  of  initiation  of  the 
review  on  August  27.  1998,  (63  FR 
45796).  On  September  15, 1998.  the 
Department  sent  an  antidumping 


questionnaire  to  TBC. The  Department 
received  questionnaire  responses  in 
October  and  November  of  1998. 

Under  section  751(a)(3)(A)  of  the  Act. 
the  Department  may  extend  the 
deadline  for  completion  of  preliminary 
results  if  it  determines  that  it  is  not 
practicable  to  complete  the  review 
within  the  statutory  time  limit.  On 
March  10. 1999,  the  Department 
published  notice  of  extension  of  time 
limit  for  the  preliminarj-  results  of  this 
case  (64  FR  11824)  On  May  7.  1999,  we 
issued  a  supplemental  questionnaiiB 
and  received  a  response  to  that 
questionnaire  on  May  27, 1999.  On 
August  6. 199^  (64  FR  42902),  the 
Department  puolished  preliminary 
rasults  of  the  administrative  review.  We 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminar>*  results.  We 
received  no  comments.  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Act 

Scope  of  the  Review 

The  product  covered  by  this  order  is 
certain  carbon  steel  butt-weld  pipe 
fittings,  having  an  inside  diameter  of 
less  than  14  inches,  imported  in  either 
finished  or  unfinished  form  These 
formed  or  forged  pipe  finings  are  used 
to  join  sections  in  piping  systems  where 
conditions  require  permanent,  welded 
connections,  as  distinguished  from 
fittings  based  on  other  fastening 
methods  (e.g..  threaded,  grooved,  or 
bolted  fittings)."Carbon  steel  pipe 
fittings  are  currently  classified  under 
subheading  7307.93.30  of  the 
Harmonized  Tariff  Schedule  (HTS) 
Although  the  HTS  subheadings,  are 
provided  for  convenience  and  ciLsloms 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 
The  review  covers  TBC  and  the  period 
of  review  (POR)  July  1.  1997.  through 
June  30.  1998. 

Cuirency  Conversion 

Effective  July  2.  1997.  the  Thai 
government  ended  its  restriction  on  the 
movement  of  the  dollar-baht  exchange 
rate,  thereby  allowing  the  rate  to  be 
determined  by  supplv  and  demand.  Our 
analysis  of  Federal  Reserve  exchange 
rate  data  shows  that  the  value  of  the 
Thai  baht  in  relation  to  the  U.S.  dollar 
fell  on  July  2, 1997,  by  about  18  percent 
from  the  previous  day  and  did  not 
rebound  significantly  in  a  short  period 
of  time.  We  have  already  concluded  in 
another  proceeding  involving  Thailand 
that  this  drop  constitutes  a  "precipitous 
and  large"  decline  for  purposes  of  our 
exchange  rate  methodology.  For  a  more 
detailed  discussion  of  the  methodology 
used  for  periods  of  "precipitous  and 
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large"  exchange  rate  declines,  please 
refer  to  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  64  FR  56759 
(October  21 .  1999)  (Pipes  and  Tubes 
from  Thailand).  For  these  final  results  of 
review,  we  incorporated  the  same 
methodology  used  in  Pipes  and  Tubes 
from  Thailand.  However,  the  results 
have  not  been  affected.  All  of  TBCs  U.S. 
sales  took  place  during  specific  months 
in  which  we  relied  upon  our  "standard" 
40-day  average  benchmark. 
Final  Results  of  the  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  weighted- 
average  dumping  margin  exists  for  the 
period  July  1. 1997,  through  lune  30, 
1998: 


Weighted- 
Average 
Manulacturer/exporter          ,       Margin 

(percent) 

Thai  Benkan  Corporatioo.  Lid.     j               0.94 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  For 
assessment  of  EP  sales  we  calculated  a 
per-unit  customer  or  importer-specific 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  to  each  customer/importer  and 
dividing  this  amount  by  the  total 
quantity  of  those  sales. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  completion  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  pipe  fittings  from  Thailand 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  indicated 
above;  (2)  for  exporters  not  covered  in 
this  review,  but  covered  in  the  original 
less  than  fair  value  (LTFV)  investigation 
or  a  previous  review,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  in  the  most 
recent  period:  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  previous 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 


established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  original  LTFV  investigation,  the 
cash  deposit  rate  will  be  39.10  percent, 
the  "All  Others"  rate  from  the  LTFV 
investigation  (57  TO  29702.  luly  6, 
1992).  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties.  , 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  Sec.  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  771(i)(l)  of  the  Act  (19 
U.S.C.  1675(a)(1)  and  1677f(i)(l)). 

Dated:  December  6,  1999. 
Rldiard  W.  Moreland. 
Acting  Assistant  Secretary  for  Import 
Administmtion. 

IFR  Doc.  99-32222  Filed  12-10-99:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-0081 

Certain  Circular  Welded  Carlwn  Steel 
Pipes  and  Tubes  From  Taiwan:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative 
review.  


summary:  On  June  7, 1999,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  certain  circular  welded 
carbon  steel  pipes  and  tubes  hum 
Taiwan  (64  FR  30306).  The  review 
covers  four  manufacturer/exporters  of 
the  subject  merchandise  to  the  United 
Slates  and  the  period  May  1. 1997 
through  April  30. 1998.  The 
manufacturers  covered  are  Yieh  Hsing 
Enterprise  Co.  Ltd.  (Yieh  Hsing),  Yieh 
Loong  Co.,  Ltd.  (Yieh  Loong),  Kao  Hsmg 
Chang  Iron  &  Steel  Corporation  (KHC) 
and  Yun  Din  Steel  Co.,  Ltd.  (Yun  Din). 
EFFECTIVE  DATE:  December  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT; 
Thomas  Killiam  or  Michael ).  Heaney. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
ConstituUon  Avenue,  NW,  Washington. 
DC  20230:  telephone  (202)  482-3019  or 
482-4475.  respectively. 

Applicable  Statute.  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  are 
references  to  the  provisions  effective 
lanuary  1, 1995.  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
(URAA)  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations,  codified  at  19  CFR  Part  351 
(1998). 
SUPPI.EMENTARY  INFORMATION: 

BackgrDund 

On  June  7.  1999  the  Department 
published  the  preliminary  results  of  the 
administrative  review,  and  rescinded 
the  review  with  respect  to  Far  East 
Machinery  Co..  Ltd..  Sheng  Yu  Steel 
Co.,  Ltd.,  and  Tai  Feng  Industries. 
Certojn  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Taiwan: 
Preliminary  Results  of  Antidumping 
Dutv  Administrative  Review  and  Partial 
Recission  of  Review  64  FR  30306 
("Preliminary  Results").  We  received 
comments  from  petitioners  and 
re,spondents  Yieh  Hsing  and  KHC.  We 
received  rebuttal  comments  from  the 
peUUoners  and  KHC.  The  Department 
has  now  completed  this  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  circular  welded 
carbon  steel  pipes  and  tubes.  The 
Department  defines  such  merchandise 
as  welded  carbon  steel  pipes  and  tubes 
of  circular  cross  section,  with  walls  not 
thinner  than  0.065  inch  and  0.375  inch 
or  more  but  not  over  4  V2  inches  In 


Federal  Register / Vol.  64.  No.  238/Monday,  December  13.  1999 / Notices 


69489 


outside  diameter.  These  products  are 
commonly  referred  to  in  the  industry  as 
"standard  pipe  "  and  are  produced  to 
various  American  Society  for  Testing 
Materials  specifications,  most  notably 
A-53,  A-120,  or  A-135.  Standard  pipe 
is  currently  classified  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  numbers 
7306.30.5025.  7306.30.5032, 
7306.30.5040.  and  7306.30.5055.- 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  wTitten  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Non-Responding  Companies 

Yun  Din  and  Yieh  Loong  did  not 
respond  to  our  requests  for  information. 
For  the  reasons  discussed  in  the  notice 
of  preliminar)'  results,  we  have  assigned 
these  companies,  as  facts  available,  the 
highest  rate  in  any  review  of  this  order, 
14.06%.  See  Preliminary  Results  at  64 
FR  30307. 

Methodology 

Except  for  the  corrections  of  clerical 
errors  discussed  below  we  did  not 
change  our  method  of  analysis  from  the 
preliminary  results.  See  id.  at  30307- 
30309.  Thus,  we  applied  the  same 
methods  with  regard  to  price  and  cost, 
and  observed  the  requirements  of 
section  773(a)(l)(B)(i)  of  the  Act 
concerning  level-of-trade  analysis. 

Comments:  KHC 

Comment  J:  Petitioners  argue  with 
respect  to  KHC  that  the  Department 
should  reject  the  cost-of-production 
(COP)  offset  claimed  by  KHC  unless 
"heads  and  tails"  (pipe-end  trimmings) 
were  included  in  the  cost  of  raw  input 
submitted  by  KHC.  KHC  counters  that 
these  items  were  in  fact  included  in  its 
submitted  costs. 

Departments  Position:  There  is  no 
record  evidence  to  indicate  that  KHC 
omitted  "head  and  tails"  from  its  cost 
calculations.  Accordingly,  we  have 
allowed  KHC's  claimed  offset. 

Comment  2:  KHC  argues  that  the 
Department's  application  of  facts 
available  in  the  preliminary  results  to 
COP  and  CV  data  for  certain  product 
models  which  KHC  did  not  produce 
during  the  FOR  is  inappropriate.  KHC 
contends  that  it  submitted  data  for 
alternate  models  which  are  similar,  and 
that  the  Department  can  and  should  use 
this  alternate  data,  rather  than  resorting 
to  facts  available.  In  its  case  brief.  KHC 
argues  that  it  did  not  submit  costs  data 
for  the  sales  in  question  because  "  *    •   • 
it  would  have  been  virtually  impossible, 
given  the  schedule,  for  KHC  to  use  pre- 
POR  cost  data  to  determine  actual  costs; 


"   •   *."  KHC  argues  that  the 
Department  intended  to  use  the  costs  of 
similar  home  market  njodels.  and  stated 
this  intention  in  its  analysis 
memorandum.  KHC  ai^es  that  the 
Department  accepted  similar  .substitute 
model  data  numbers  from  the  other 
respondent  in  the  case.  KHC  also  argues 
that  the  Department  is  incorrect  to 
conclude  that  KHC  "failed  to  provide 
any  costs  of  certain  models"  since  it 
provided  costs  data  of  similar  products. 
KHC  further  argues  that,  assuming  the 
use  of  facts  available  is  appropriate,  the 
Department  should  not  use  as  facts 
available  the  highest  reported  costs 
among  all  costs  reported  for  all 
categories  of  products,  because  to  do  so 
results  in  the  unintended  use  of  adverse 
facts  available.  The  Department  should, 
KHC  argues,  revise  its  calculation 
programs  in  the  final  results  to  ensure 
that  no  adverse  facts  available  are 
applied  to  KHC's  cost  data. 

Petitioners  argue  that  if  the 
Department  recalculates  the  margin 
applicable  to  KHC  it  should  use  values 
which  petitioners  put  forward  as  facts 
available  data  for  material,  labor,  fixed 
and  variable  overhead,  interest  and 
general  &  administrative  expenses. 

Department's  Position:  Wiere  KHC 
failed  to  provide  cost  data,  we  used  the 
highest  average  costs  of  models  for 
which  KHC  did  provide  data.  The  facts 
which  we  used  constitute  partial 
adverse  facts  available,  and  are  also  the 
least  adverse  facts  available  on  the 
record.  We  did  not  use  petitioners' 
suggested  alternative  values  because 
petitioners  did  not  provide  any 
supporting  calculations  or  rationales, 
and  because  we  were  in  possession  of 
verified  average  cost  data  from  KHC's 
submission.  For  the  reasons  below  we 
disagree  with  each  of  respondent's 
arguments. 

KHC  withheld  information  requested 
by  the  Department,  then  belatedly 
offered  different  information,  which  did 
not  fulfill  the  request,  in  an 
unacceptable  format.  Section  776(a)(2) 
of  the  Act  provides  in  part  that  if  an 
interested  party  withholds  information 
that  has  been  requested  or  fails  to 
provide  such  information  in  a  timely 
maimer  or  in  the  form  or  manner 
requested,  subject  to  section  782  (d)  and 
(e).  the  Department  shall  use  facts 
otherwise  available  in  reaching  the 
applicable  determination. 

The  Department's  July  10,  1998 
questionnaire  stated  at  D-IV-A  that 
"(t)he  COP  file  should  contain  unit  cost 
information  for  the  foreign  like  product 
manufactured  for  sale  in  the  foreign 
market  "  Section  D  also  contained  the 
instruction:  ""If  you  have  any  questions 
regarding  the  appropriate  cost 


calculation  period  for  the  merchandise 
under  review.  notif>-  the  Department  in 
writing  before  preparing  your  response 
to  this  section  of  the  questionnaire  " 
(emphasis  in  original).  Appendix  n  of 
the  questionnaire  specified  the 
computer-readable  format  required.  The 
cover  letter  for  the  questionnaire  further 
stated:  "If  you  have  any  questions  about 
these  or  any  other  matters,  please 
contact  the  official  in  charge."  See  Letter 
from  Department  to  KHC.  July  10. 1998. 
page  1. 

Both  supplemental  cost 
questionnaires  (January  21  and  February 
17. 1999)  requested  information 
concerning  models  with  missing 
product  quantity  data,  which  are  the 
same  models  as  those  v\ilh  missing 
costs.  KHC  did  not  consult  the 
Department  on  this  matter,  and  did  not 
explain  its  omission  of  quantity  or  cost 
data  until  its  April  13. 1999  addendum 
to  its  April  12.  1999  supplemental 
response,  where  it  mentioned  in  passing 
that  the  models  were  not  produced 
during  the  POR. 

KHC  was  in  a  position  either  to 
provide  the  requested  data  or  consult 
with  the  Department  on  acceptable 
alternative  approaches,  but  did  neither. 
By  repeatedly  choosing  not  to  respond 
adequately  to  repeated  requests  for  the 
data,  as  outlined  below.  KHC  failed  to 
cooperate  to  the  best  of  its  ability.  The 
Department  may  therefore  use  an 
inference  that  is  adverse  to  the  interests 
of  KHC  in  selecting  among  the  facts 
otherwiite  available,  per  section  776(b) 
and  well-established  Department 
practice.  See.  for  example.  Sotice  of 
Final  Determination  of  Sales  at  Leas 
Than  Fair  Value:  Hot-RoUed  Flat-Rolled 
Carbon-Quality  Steel  Products  From 
fapan  (64  FR  24329,  24348.  May  6. 
1999). 

KHC's  April  13, 1999  list  of  alternates 
was  unusable  for  four  main  reasons. 
First,  it  was  not  the  information  that  we 
requested.  Second,  KHC  provided  no 
supporting  documentation  or 
worksheets  to  establish  that  its 
suggested  alternate  models  were  indeed 
the  most  similar,  and  v\'ere  not  models 
the  use  of  which  would  result  in  a  lower 
margin.  This  was  a  significant  omission 
since  the  codes  are  complex,  covering 
five  product  attributes  and  extending  to 
well  over  100  pairs  of  sixteen-digit 
model  numbers.  Many  different  models 
could  potentially  represent  similar 
models  to  those  for  which  KHC  failed  to 
provide  quantitv'  and  cost  information. 
Third,  even  assuming  the  Department 
determined  that  it  should  use  the  list 
KHC  proffered,  the  list  did  not  include 
a  computer -compatible  version,  as 
required  by  the  Department's 
questionnaire,  but  merely  an  tmclear  set 
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of  hand-written  notes  which  had  been 
faxed  and  photocopied  multiple  times. 
Fourth,  it  is  the  responsibility  of  the 
respondent  to  submit  its  cost  data  in  a 
useable  format  to  the  Department  and 
with  the  specified  documentation  and 
worksheets.  See  Sugiyama  Chain  Co. 
Ltd.  et  V.  United  States.  797  F.  Supp. 
989.  994-995  (CIT  1992).  KHCs  tactics 
amounted  to  an  improper  attempt  to 
shift  the  task  of  compiling  and 
categorizing  its  alternate  home  market 
models  to  the  Department. 

KHCs  argument  that  it  would  have 
been  'impossible"  to  supply  the 
requested  data  is  unpersuasive:  KHC 
never  asked  for  assistance  or  for  more 
time  to  collect  and  report  the  cost  data 
in  question.  Instead.  KHC  chose  to 
ignore  both  the  instructions  in  the 
questionnaire,  already  cited,  and  basic 
statutory  guidelines:  section  782(c)(1)  of 
the  Act  requires  that  an  interested  party 
promptly  notify  the  Department  if  it  is 
unable  to  submit  information  in  the 
form  and  manner  requested,  and  that  it 
provide  a  "full  explanation  and 
suggested  alternate  forms  '  in  which  it  is 
able  to  provide  the  information.  KHC 
provided  no  such  notification  or 
explanation. 

KHCs  belated  claim  concerning  lack 
of  time  is  in  any  case  beUed  by  the  facts. 
The  Department  extended  this  review 
by  4  months  on  January  6. 1999  (64  FR 
860).  granted  each  of  KHCs  four 
requests  for  extensions  of  deadlines  to 
submit  responses  pertaining  in  whole  or 
in  part  to  the  cost  section  of  our 
questionnaire,  and  accepted  KHCs 
April  13.  1999  addendum  to  its  second 
supplemental  cost  response,  the  due 
date  for  which  was  April  12.  See  letters 
from  the  Department  to  KHC.  granting 
extensions.  November  17.  1998  (Section 
D  Cost  Response  deadline  moved  from 
November  19  to  December  4),  Febniary 
3.  1999  (supplemental  cost  response 
deadline  moved  from  February  5  to 
February  16).  March  29, 1999  (second 
supplemental  cost  response  deadline 
moved  tom  April  1  to  April  9).  and 
,\pril  8.  1999  (second  supplemental  cost 
response  deadline  moved  again,  from 
,^pril  9  to  ,^pril  12).  KHC  thus  received 
approximately  six  additional  weeks  in 
which  to  file  its  cost  responses.  During 
this  time  KHC  never  mentioned  the 
need  to  retrieve  pre-POR  cost  data.  KHC 
only  raised  the  timing  problem  in  its 
case  brief,  after  the  period  for 
submission  of  new  factual  information 
had  closed.  Moreover.  KHC  has  failed  to 
demonstrate  why  providing  actual  cost 


data  from  a  few  months  prior  to  the  POR 
would  be  unreasonably  burdensome. 
The  Department  routinely  requests  and 
receives  sales  and  cost  data  from  the 
months  preceding  a  POR  (se^ 
Antidumping  Questionnaire  1-3. 1—4. 
"Contemporaneous  Sales"). 

Concerning  the  Departments  use  of 
alternate  model  data  from  another 
respondent,  the  facts  are  not  analogous. 
Yieh  Hsing's  alternative  model  codes 
were  only  4  in  number,  and  were 
submitted  in  a  clear,  timely,  coherent 
response,  duly  accompanied  by  a 
computer-readable  version. 

We  also  disagree  with  KHCs 
assertions  that  use  of  its  highest  product 
cost  is  unduly  punitive  and  that  the 
Department  intended  to  apply  some 
other  less  adverse  facts  available  KHC 
misreads  the  analysis  memo,  which 
simply  states.  "For  models  in  which 
KHC  failed  to  provide  the  material, 
labor,  fixed  factor,-  overhead,  variable 
factory  overhead  information,  interest 
expenses,  and  general  and 
administrative  expenses,  necessary  to 
complete  our  analysis,  we  used  the  costs 
of  similar  home  market  models."  This 
statement  accurately  describes  the 
Department's  methodology.  The 
Preliminary  Results  notice  was  more 
specific  in  this  regard,  stating:  "Because 
KHC  foiled  to  provide  any  costs  for 
certain  models,  as  facts  r.vailable  we 
used  the  highest  average  cost  for  the 
same  category  of  product."  Thus,  the 
Department  clearly  stated  its  exact 
intent  with  respect  to  which  facts 
available  it  intended  to  apply  for  the 
unreported  data. 

We  note  that  the  facts  we  used  are 
only  partial  adverse  facts  available  and 
are  the  least  adverse  verified  facts 
available  on  the  record  which  would  not 
reward  non-compliance.  Rather  than 
applying  the  highest  calculated  margin 
for  the  sales  with  unreported  cost  data, 
we  simply  inserted  the  highest  costs  in 
order  to  complete  the  costs  test  and 
leave  the  price-to-price  analysis  intact. 
We  have  relied  upon  KHCs  own 
verified  data  as  our  source  of  facts 
available.  Use  of  costs  other  than  those 
we  have  used,  such  as  KHCs  overall, 
non-product  specific  average  costs, 
could  reward  KHC  for  failure  to  fully 
cooperate  in  this  review  because  use  of 
such  data  could  potentially  result  in  a 
lower  margin  than  would  have  resulted 
from  use  of  KHCs  actual  costs.  Our 
application  of  partial  adverse  facts 
available  in  this  manner  is  consistent 
with  established  practice  because  it  is 


based  on  verified  data  and  is  sufficiently 
adverse  to  induce  KHCs  cooperation  in 
future  reviews.  Accordingly,  for  these 
final  results,  we  have  continued  to  use 
as  partial  facts  available  KHCs  highest 
costs  where  KHC  failed  to  report  actual 
costs. 

Comment  3:  KHC  argues  that  although 
the  verification  report  suggests,  on  the 
basis  of  statements  by  KHC  officials, 
that  certain  packing  costs  were 
underreported.  a  close  review  of  the 
data  on  the  record  show  that  the  costs 
in  question  were  fully  reported. 
Petitioners  did  not  comment  on  this 
issue. 

Department's  Position: 
Notwithstanding  the  doubts  and 
confusion  raised  at  verification,  the 
evidence  indicates  that  the  costs  in 
question  were  not  underreported. 
Therefore  we  have  not  altered  the 
packing  costs  for  these  final  results. 

Yieh  Hsing 

Comment  4:  With  regards  to  Yieh 
Hsing.  petitioners  argue  that  the 
Department  should  convert  the  reported 
per-ton  packing  expense  for  U.S.  sales  to 
a  per-kilo  basis  prior  to  its  inclusion  in 
constructed  value,  and  also  that  the 
Department  should  put  constructed 
value  on  a  per-ton  basis  prior  to  the 
calculation  of  foreign  unit  price  in 
dollars. 

Department's  Position:  We  agree  with 
petitioners  and  have  adjusted  our  final 
results  accordingly. 

Comment  5:  Yieh  Hsing  argues  that 
the  margin  armounced  in  the 
preliminar>'  results  contains  an 
incorrectly  located  decimal  point. 

Department's  Position:  This  is  a  moot 
point,  because  the  margin  has  changed. 

YunDin 

Comment  6:  Concerning  Yun  Din. 
petitioners  argue  that,  as  it  did  in  the 
preliminary  results,  the  Department 
should  continue  to  apply  the  highest 
rate  available  to  this  company  because 
of  the  company's  failure  to  cooperate 
with  the  Department  to  the  best  of  its 
ability  following  the  Department's 
requests  for  information. 

Department's  Position:  With  regard  to 
Yun  Din.  we  agree  with  petitioners  and 
have  maintained  our  methodology  from 
the  preliminar\'  results. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  margins 
exist: 
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Manufacturer/exporter 


Penod 


Yieh  Hsing  . 

KHC   _ 

Yun  Din 

Yieh  Loong 


5/1/97-»/3(V98  1 

5/1/97-4/30/98 
5/1/97-4/30/98 
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Margin 
(percent) 

1.40 
14.08 
14.08 
14.08 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  For  assessment 
purposes,  we  have  calculated  importer- 
specific  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  sales  examined. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  certain  circular  welded 
carbon  steel  pipes  and  tubes  from 
Taiwan  entered,  or  withdrawn  fitim  the 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  these  administrative  renews,  as 
provided  by  section  751  (a)(1)  of  the  Act: 
(1)  For  the  companies  named  above,  the 
cash  deposit  rates  will  be  the  rates  listed 
above:  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate:  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
the  original  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  these  reviews  or  the 
LTFV  investigation:  and  (4)  if  neither 
the  exporter  nor  the  manufactiu'er  is  a 
firm  covered  in  this  or  any  previous 
reviews  or  the  original  fair  value 
investigation,  the  cash  deposit  rate  will 
be  9.7%.  the  "all  others"  rate 


assessment  of  double  antidimiping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  sections  351.305  and  351.306  of 
the  Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  wfiich  is  subject  to 
sanction. 

This  administratiye  review  and  notice 
are  in  accordance  with  section  7S](a)(l) 
of  the  Act  (19  use.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  December  6.  1999 
Ridurd  W.  Morelaml, 
Acting  Assistant  Secretary  for  Import 
.^dwinistmtion. 
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established  in  the  LTFV  investigation. 
"This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)(2)  to  file's 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 


DEPABTMENT  OF  COMMERCE  ' 

International  Trade  Administration 

(A-859-8011 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Certain  Cold-Rolled  Flat-Rolled 
Cartmn-Quality  Steel  ProdiiCts  From 
Slovakia 

AGENCY:  Import  .Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  13.  1999. 
TOR  FURTHER  INFORMATION  CONTACT: 
LaVonne  lackson.  Doug  Campau.  or 
Abdelali  Elouaradia,  Office  V.  DAS 
Group  II,  Import  Administration. 
Internationa]  Trade  -Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW. 
Washington.  DC  20230:  telephone  (202) 
482-3003.  482-1784.  or  (202)  482-0498. 
respectively. 

POSTPONEMENT  OF  PRELIMINARY 
DETERMINATION:  The  Department  of 
Commerce  (the  Department)  is 
postponing  the  preliminary 
determination  in  the  antidumping  duty 


investigation  of  cold-rolled,  flat-rolled, 
carbon-quality  steel  products  fitim 
Slovakia.  The  deadline  for  issuing  the 
preliminary  determination  in  this 
investigation  is  now  December  28. 1999 

On  June  21. 1999.  the  Department 
initiated  an  antidumping  investigation 
of  cold-rolled,  flat-rolled,  carbon-qualiti' 
steel  products  from  Slovakia.  See 
Initiation  of  .'Antidumping  Dutv 
InvestigaUons:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  Aigentina.  Brazil,  the  People's 
Republic  of  China.  Indonesia.  Japan,  the 
Russian  Federation.  Slovakia.  South 
Africa.  Taiwan.  Thailand,  Turkey,  and 
Venezuela.  64  FR  34194  dune  25.  1999). 
The  notice  slated  that  the  Department 
would  issue  its  preliminary 
determinations  no  later  than  140  davs 
after  the  date  of  initiation  [i.e.. 
November  8,  1999)  The  Department 
issued  preliminan'  delerminations  in 
the  cases  involving  Argentina,  Brazil. 
Japan,  the  Ru-ssian  Federation,  South 
Africa,  Thailand  and  Venezuela  on 
November  1,  1999.  On  .November  3. 
1999.  the  Department  postponed  the 
deadline  for  the  preliminary 
determinations  for  the  cases  involving 
Taiwan.  Indonesia.  China  and  Turkey 
until  Decembers,  1999. 

On  October  13, 1999,  pursuant  to 
secUon  771(18)(fl)  of  the  Tariff  Act  of 
1930.  as  amended  ("the  Act"),  the 
Department  revoked  the  non-market 
economy  status  of  Slovakia.  As  a  result. 
the  Department  discontinued  the  use  of 
its  non-market  economy  methodology  in 
this  investigation,  and  has  proceeded 
using  its  market  economy  methodology 
On  October  19.  1999.  in  accordance 
with  section  773(c)(])|B)  of  the  Art.  the 
Department  concluded  that  this  case  is 
extraordinarily  complicated. 
Consequenlly.  the  Department 
postponed  the  date  of  the  preliminaiy 
determination  in  this  investigation  until 
December  8,  1999.  See  \otice  of 
Postponement  of  Preliminar\' 
.^ntidumpmg  Duty  Determination: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Slovakia.  64 
FR  57482  (October  27.  1999).  On 
November  10.  1999.  the  Department 
initiated  a  below-cost  sales 
investigation,  requiring  the  acquisition 
and  analysis  of  additional  complex  data. 
Consequently,  the  Department  has 
concluded  that  additional  time  is 
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necessarv  to  issue  the  preliminan' 
determination.  Therefore,  in  light  of  the 
fact  that  parties  to  this  proceeding  have 
been  cooperating,  pursuant  to  section 
733(c)(1)  of  the  Act.  the  Department  is 
postponing  the  deadline  for  issuing  this 
determination  until  December  28. 1999. 

This  extension  is  in  accordance  with 
section  733(c)  of  the  Act  and  19  CFR 
351.205(b)(2). 

Dated:  Decombur  6. 1999 
Richard  W.  Moreland, 
Acting  Assistant  Smretaty  for  Import 
Administration. 

IFR  Doc.  99-32103  Filed  12-10-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-8121 

Notice  of  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review:  Dynamic 
Random  Access  Memory 
Semiconductors  From  Korea 

AGEt«CY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  In  accordance  with  19  CFTl 
351.216.  Micron  Technology  Inc. 
("Micron"),  a  U.S.  producer  of  dynamic 
random  access  memory  semiconductors 
( "DRAMs ")  and  the  petitioner  in  the 
less-than-fair-value  ("LTFV ") 
investigation  of  DRAMs  from  Korea, 
requested  a  changed  circumstances 
review  pursuant  to  section  751(b)  of  the 
Tariff  Act  of  1930.  as  amended  ("the 
Act").  In  resporue  to  this  request,  the 
Department  of  Commerce  ("the 
Department")  is  initiating  a  changed 
circumstances  review  on  DRAMs  from 
Korea. 

EFFECTIVE  DATE:  December  13.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trentham  or  Tom  Futtner.  AD/CVD 
Enforcement.  Group  U,  Office  4.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N\V.  Washington,  tX:  20230; 
telephone:  (202)  482-6320  or  (202)  482- 
3814.  respectively. 
SUPPLEMENTARY  INF0RMAT10H: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Act  are  references  to  the 
provisions  as  of  lanuary  1. 1995,  the 
effective  date  of  the  amendments  made 


to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addiUon. 
unless  otherwise  indicated,  all 
references  to  the  regulations  of  the 
Department  are  to  19  CFR  part  351 
(1998), 
Background 

On  May  10.  1993.  the  Department 
published  in  the  Federal  Register  (58 
FR  27250)  the  antidumping  duty  order 
on  DRAMs  from  Korea.  On  November 
12. 1999.  Micron  submitted  a  letter 
stating  that  LG  Semicon  Co..  Ltd.,  ("LG 
Semicon ")  and  H>^undai  Electronics 
Industries  Co..  Ltd..  ("Hyundai"),  two 
Korean  DRAMs  producers,  merged  on 
October  14. 1999.  thus  creating  a  new 
business  entity— Hyundai 
MicroElectronics  Co..  Ltd.  Micron 
further  states  that  since  both  DRAM 
producers  are  subject  to  the  DRAM 
antidumping  duty  order,  the  newly 
esublished  entity  should  receive  a 
blended  cash  deposit  based  on  the 
weighed  average  dumping  margins  that 
the  Department  will  establish  for  each  of 
the  respondents  in  the  impending  final 
results  of  the  1997-1998  (fifth) 
administrative  review  of  the  order. 

In  its  November  12,  1999  letter,  the 
petitioner  also  requested  that  the 
Department  issue  the  final  results  of  the 
changed  circumstances  review  on  an 
expedited  schedule,  to  coincide  with 
release  of  the  final  results  of  the  fifth 
administrative  review  of  the  order. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMs  from  Korea. 
Included  in  the  scope  are  assembled  and 
unassembled  DRAMs.  Assembled 
DRAMs  include  all  package  types. 
Unassembled  DRAMs  include  processed 
wafers,  uncut  die.  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  packaged  or  assembled  into  memory 
modules  in  a  third  country,  are  included 
in  the  scope;  wafers  produced  in  a  third 
countrv  and  assembled  or  packaged  in 
Korea  are  not  included  in  the  scope. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs.  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-line  processing  modules 
("SIPs").  single  in-line  memory  modules 
("SIMMs"),  or  other  collections  of 
DRAMs.  whether  urmiounted  or 
mounted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  which 
contain  additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  ("VGA")  boards  and 
cards,  are  not  included  in  the  scope. 


The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  ("VRAMS").  as  well  as 
any  future  packaging  and  assembling  of 
DRAMs;  and,  removable  memory 
modules  placed  on  motherboards,  with 
or  without  a  central  processing  unit 
("CPU"),  unless  the  importer  of 
motherboards  certifies  with  the  Customs 
Service  that  neither  it  nor  a  party  related 
to  it  or  under  contract  to  it  will  remove 
the  modules  from  the  motherboards 
after  importation.  The  scope  of  this 
review  does  not  include  DRAMs  or 
memory  modules  that  are  reimported  for 
repair  or  replacement. 

The  DRAMS  and  modules  subject  to 
this  review  are  currently  classifiable 
under  subheadings  8471.50.0085. 
8471.91.8085.  8542.11.0024. 
8542.11.8026.  8542.13.8034, 
8471.50.4000.  8473.30.1000, 
8542.11.0026.  8542.11.8034, 
8471.50.8095,  8473.30.4000, 
8542.11.0034.  8542.13.8005. 
8471.91.0090.  8473.30.8000. 
8542.11.8001.  8542.13.8024, 
8471.91.4000.  8542  11.0001, 
8542.11.8024  and  8542.13.8026  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  review  remains 
dispositive. 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Review 

In  accordance  with  section  7Sl(b)  of 
the  Act,  the  Department  is  initiating  a 
changed  circumstances  review  to 
determine  whether  Hyimdai 
MicroElectronics  Co..  Ltd..  is  the 
successor-in-interest  to  LG  Semicon  and 
Hyundai  for  purposes  of  determining 
antidumping  duty  liability.  In  making 
such  a  successor-in-interest 
determination,  the  Department  typically 
examines  several  factors  including,  but 
not  limited  to,  changes  in:  (1) 
Management;  (2)  production  facilities: 
(3)  supplier  relationships;  and  (4) 
customer  base.  See  Brass  Sheet  and 
Strip  from  Canada:  Notice  of  Final 
Results  of  Antidumping  Administrative 
Re\'iew.  57  FR  20460  (May  13. 1992) 
("Canadian  Brass").  While  no  one  or  a 
combination  of  these  factors  will 
necessarily  provide  a  dispositive 
indiration,  the  Department  will 
generally  consider  the  new  company  to 
be  the  successor  to  a  previous  company 
if  its  resulting  operation  is  not 
materially  dissimilar  to  that  of  its 
predecessor.  See  Industrial  Phosphoric 
Acid  from  Israel:  Final  Results  of 
Changed  Circumstances  Re\iew.  59  FR 
6944  (February  14, 1994)  and  Canadian 
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Brass.  57  FR  20460.  Thus,  if  the  record 
evidence,  subject  to  verification, 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  former  company,  the  Department 
may  assign  the  new  company  a  cash 
deposit  rate  of  its  predecessor.  See  e.g 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway:  Final  Results  of  Changes 
Circumstances  Antidumping  Duty 
Auuiinisirative  nenew,  64  FR  9979, 
9980  (March  1,  1999).  In  addition,  in  the 
event  that  the  Department  concludes 
that  expedited  action  is  warranted.  19 
CFR  351.221(c)(3)(ii)  permits  the 
Department  to  combine  the  notices  of 
initiation  and  preliminary  results. 

The  Department  concludes  that  it 
would  be  inappropriate  to  expedite  this 
action  pursuant  to  19  CFR 
351.221(c)(3)(ii)  by  issuing  a 
preliminary  determination  prior  to 
conducting  an  investigation  in  the 
instant  case.  The  Department  may  need 
additional  information  regarding  the 
Hyundai-LG  Semicon  merger  wliicb 
would  make  expedited  action 
impracticable.  Therefore,  the 
Department  is  not  issuing  preliminary 
results  of  its  changed  circumstances 
antidumping  duty  administrative  review 
at  this  time. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
antidumping  duty  administrative  review 
in  accordance  with  19  CFR 
351.221(c)(3)(i),  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based, 
and  a  description  of  any  action 
proposed  based  on  those  results, 
faterested  parties  may  submit  comment 
for  consideration  in  the  Department's 
preliminary  resulu  not  later  than  20 
days  after  publication  of  this  notice. 
Responses  to  those  comments  may  be 
submitted  no  later  than  10  days 
foUouring  submission  of  the  comments. 
All  written  comments  must  be 
submitted  in  accordance  with  19  CFR 
351.303,  and  must  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
351.303.  The  Department  will  publish 
in  the  Federal  Register  the  final  results 
of  the  changed  circumstances  review 
within  270  days  after  the  date  on  which 
the  changed  circumstances  review  is 
initialed,  in  accordance  with  19  CFR 
351.216(e)  This  initiation  of  review 
notice  is  in  accordance  with  sections 
751(b)  and  777(i)(l)  of  the  Act 


Dated:  December  6,  1999. 
Richard  W.  Moreland. 
Acting  Assistant  Secrvtarv  for  Import 
Administration. 

IFR  Dm:.  99-32227  Filed  12-10-99;  8:45  ami 
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DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

IA-489-80S] 

Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Pasta  from  Turkey 

AGENCY:  Impart  .administration. 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  On  August  9. 1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  certain  pasta  from  Turkey  this 
review  covers  shipments  to  the  United 
States  by  two  respondents  during  the 
period  of  review  July  1, 1997,  through 
lune  30,  1998, 

For  our  final  results,  we  have  found 
no  margin  or  a  de  minimis  margin  for 
the  two  respondents. 
EFFECTIVE  DATE:  December  13.  1999. 
FOB  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann,  Ofiice  of  AD/CVD 
^forcemenl.  Group  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482 -4126. 
SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tarifl  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
iAdicated.  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(1998). 


Case  History 

This  review  covers  two 
manufacturers/exporters  of  merchandise 
subject  to  the  antidumping  duly  order 
on  certain  pasta  from  Turkey:  Pastavilla 
Kartal  Makamacilik  Sanayi  ve  Ticaret 
A.S.  (Pasuvilla)  and  Maktas 
MakamacUlk  ve  Tic.  A.S.  (Maktas). 

On  August  9, 1998.  the  Department 
published  the  preliminary  results  of  this 
review.  See  Notice  of  Preliminary 


Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Pasta 
from  Turkey,  64  FR  43157  (August  9. 
1999)  {Preliminary'  Results).  On 
September  15.  1999.  we  received  a  case 
brief  from  Maktas  We  did  not  receive 
any  rebuttal  briefs,  and  no  public 
hearing  was  requested. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  drj'  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail' 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
caimed  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  subject  to  review  is 
ciurently  classifiable  under  item 
1902,19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  {HTSUS) 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  vmtten  description  of  the 
merchandise  under  order  is  dispositive. 
Scope  Rulings 

The  Department  has  issued  the 
following  scope  ruling  to  date: 
(1)  On  October  26.  1998,  the 
Department  self-initialed  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  may  be 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  On  May 
24, 1999.  we  issued  a  final  scope  ruling' 
finding  that,  effective  October  26, 1998. 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  pound  four 
ounces  is  within  the  scope  of  the 
antidumping  and  counter\'ailing  duty 
orders.  See  Memorandum  from  lohn 
Brinkmann  to  Richard  Moreland.  dated 
May  24.  1999. 

Price  Comparisons 

We  calculated  constructed  export 
price  (CIEP),  export  price  (EP),  and 
normal  value  based  on  the  same 
methodology  used  in  the  Preliminary 
Results,  with  the  following  exception. 
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MakUs 

We  did  not  make  a  cloimBd  billing 
adjustment  for  foreign  currency 
exchange  gain.  See  Comment  1. 

Cost  of  Production 

As  discussed  in  the  Preliminary 
Results,  we  conducted  an  investigation 
to  determine  whether  Maktas  and 
Pastavilla  made  home  market  sales  of 
the  foreign  like  product  during  the 
period  of  review  l"POR")  at  prices 
below  their  cost  of  production  ("COP") 
within  the  meaning  of  section  773Cb)(l) 
of  the  Act. 

We  calculated  the  COP  for  these  final 
results  following  the  same  methodology 
as  in  the  preliminary  results.  For  both 
Maktas  and  Pastavilla.  we  found  20 
percent  or  more  of  the  sales  of  a  given 
product  during  the  12  month  period 
were  at  prices  less  than  the  weighted- 
average  (X)P  for  the  POR.  Thus  we 
determined  that  these  below-cost  sales 
have  been  made  in  "substantial 
quantities"  within  an  extended  period 
of  time,  and  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(B).  (C).  and  (D)  of  the 
Act.  Therefore,  for  purposes  of  these 
final  results,  we  disregarded  these 
below-cost  sales  and  used  the  remaining 
sales  as  the  basis  for  determining 
normal  value,  pursuant  to  section 
773(b)(1)  of  the  Act. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  As  noted  above,  we 
received  a  case  brief  from  Maktas. 

Comment  1:  Billing  Adjustment 

Maktas  argues  that  for  the  sales  to  one 
of  its  customers,  the  Department 
incorrectly  deducted  a  billing 
adjustment  from  Maktas'  U.S.  price  in 
the  preliminary  results.  Maktas 
contends  that  this  billing  adju.stment 
reflects  a  foreign  exchange  gain  based 
on  a  payment  term,  and  therefore, 
should  be  added  to  its  U.S.  price. 

DOC  Position:  We  agree  with  Maktas. 
in  part,  that  we  should  not  deduct  the 
"billing  adjustment"  bom  Maktas'  U.S. 
price.  However,  we  disagree  with 
Maktas  that  this  billing  adjustment 
should  be  added  to  its  U.S.  price.  For 
these  final  results,  this  alleged  "billing 
adjustment"  was  neither  subtracted 
from  nor  added  to  Maktas'  U.S.  price. 
Rather,  because  the  sale  price  was 
originally  set  in  U.S.  dollars,  we  have 
used  the  agreed  upon  U.S.  dollar  price 
per  ton  for  these  final  results.  Since  no 
currency  conversion  is  involved  under 
our  methodology,  the  billing  adjustment 


in  question  becomes  a  moot  issue.  See 
memorandum  from  Cindy  Robinson  to 
the  file.  Analysis  Memorandum  for 
Maktas  Makamacilik  ve  Tic.  A.S.. 
December  7. 1999. 
Final  Results  of  Review 

As  a  result  of  our  review,  we  find  thai 
the  following  margins  exist  for  the 
period  July  1, 1997.  du-ough  June  30. 
1998: 


Manutacturer/exporter 


Margin 
(percent) 


Maktas  Makamaollk  Sanayi 

0.29  (de  mini- 

ve Ttc.  AS 

mis) 

Pastavilla  Kanal  Makamacilik 

0.00 

Sanayi  Ticarel  AS. 

The  Department  shall  determine,  and 
the  United  States  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212  (b)(1).  we  have 
calculated  importer-specific  assessment 
rates  by  dividing  the  dumping  margin 
found  on  die  subject  merchandise 
examined  by  the  entered  value  of  such 
merchandise.  We  will  direct  the  United 
States  Customs  Service  to  assess 
antidumping  duties  on  appropriate 
entries  by  applying  the  assessment  rate 
to  the  entered  value  of  the  merchandise 
entered  during  the  I>OR.  except  where 
the  assessment  rate  is  zero  or  de 
minimis  [see  19  CFR  351.10«>(c)(2)) 


Cash  Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
each  producer  and/or  exporter  included 
in  this  administrative  review,  we 
divided  the  total  dumping  margins  for 
each  company  by  the  total  net  value  for 
that  company's  sales  during  the  review 
period. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandise  from  Turkey  entered,  or 
withdrawn  from  warehouse,  for 
consumption  upon  publication  of  these 
final  results  of  administrative  review,  as 
provided  by  section  751(a)(2)(A)  and  (C) 
of  the  Act:  (1)  The  cash  deposit  rate  for 
Maktas  and  Pasuvilla  will  be  zero;  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 


previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  51.49  percent, 
the    all  others  "  rate  established  in  the 
LTFV  investigation.  See  Notice  of 
Antidumping  Duty  Order  and  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Turkey.  61  FR  38545  duly  24. 1996) 
"These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  resulU  of  die  next  administrative 
review. 

This  notice  serves  as  final  reminder  to 
importers  of  their  responsibility  under 
19  CFR  351.402(f)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ( APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  complv  is  a  violation  of  the 

■   APO.  ,    .         .       . 

This  determination  is  issued  and 
published  in  accordance  vrith  sections 
751(a)(1)  and  777(i)(l)  of  die  Act. 

Dated:  December  7.  1999. 
Robert  S.  URussa, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc  99-32226  Filed  12-10-99:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trsde  Administration 

[A-570-847) 

PersuKates  from  the  People's  Republic 
of  China:  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Ck)mmerce 
AtmON:  Notice. 

SUMMARY:  On  August  6. 1999.  die 
Department  of  Commerce  published  the 
preliminary  results  of  its  first 
administrative  review  of  the 
antidumping  duty  order  on  persulfales 
from  the  People's  Republic  of  China. 
See  Persulfates  from  the  People's 


Republic  ofChirta:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
fleiTCiv,  and  Partial  Rescission  of 
Administrative  Review,  64  FR  42912 
(August  6,  1999).  The  period  of  review 
is  December  27, 1996.  through  June  30. 
1998.  Based  on  our  analysis  of 
comments  received,  we  have  made 
changes  to  the  margins  calculated  for 
purposes  of  the  preliminary  results, 
including  corrections  of  certain  clerical 
errors.  The  final  weighted-average 
dumping  margins  are  listed  below  in  die 
section  entitied  "Final  Results  of 
Review." 

We  have  determined  that  sales  have 
been  made  below  normal  value  during 
the  period  of  review.  Accordingly,  we 
will  instruct  the  Customs  Senice  to 
assess  antidumping  duties  based  on  the 
difference  between  export  price  and 
normoil  value. 

EFFECTIVE  DATE:  December  13. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sunkyu  Kim  or  James  Nunno.  AD/CVD 
Enforcement  Group  I.  Office  U.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14Ui  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230: 
telephone:  (202)  482-2613  or  (202)  482- 
0783.  respectively. 

APPUCA8U  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
pronsions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  ciutions  to  die 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (April 
1998). 
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(Wuxi).  and  Shanghai  Ai  Jian  Reagent 
Works  (AJ  Works)  (producer  for  Ai  Jian 
and  Wuxi)  (collectively,  the 
respondents). 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 


SUPPLEMENTARY  INFORMATWN: 
Background 

On  August  6, 1999.  Uie  Department 
published  in  die  Federal  Register  the 
preliminary  results  of  the  adminisU-ative 
review  of  the  antidumping  duty  order 
on  persulfates  from  the  People's 
Republic  of  China  (PRC).  See  Persulfates 
from  the  People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  and  Partial 
Rescission  of  Administrative  Review,  64 
FR  42912  (August  6. 1999)  (Preliminary 
Results).  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  and  held  a  public 
hearing  on  October  28.  1999.  The 
follovnng  parties  submitted  comments: 
FMC  Corporation  (the  petitioner): 
Shanghai  Ai  Jian  hnport  &  Export 
Corporation  (Ai  Jian),  Sinochem  Jiangsu 
Wuxi  Import  &  Export  Corporation 


Scope  of  Review 

The  products  covered  by  this  review 
are  persulfates.  including  ammonium, 
potassium,  and  sodium  persulfates.  The 
chemical  formula  for  diese  persulfates 
are.  respectivelv.  (IMH  sub4  )  sub2  S 
sub2  O  subs  .  K  5ub2  S  sub2  O  subS  . 
and  Na  sub2  S  sub2  O  subS  . 
Ammonium  and  potassium  persulfates 
are  inirrenlly  classified  under 
subheading  2833.40.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Sodium 
persulfate  is  classified  under  HTSUS 
subheading  2833.40.20.  Although  die 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Export  Price 

For  bod)  Ai  Jian  and  Wuxi,  we 
calculated  export  price  (EP)  in 
accordance  with  section  772(a)  of  the 
Act.  because  the  subject  merchandise 
was  sold  directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to- 
importation  and  constructed  export 
price  (CEP)  methodology  was  not 
oUierwise  warranted,  based  on  the  facts 
of  record.  We  calculated  EP  based  on 
the  same  methodology  used  for 
purposes  of  the  preliminary  results. 
Normal  Value 

Section  773(c)(4)  of  die  Act  requires 
the  Department  to  value  the  non-market 
economy  (NME)  producer's  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that:  ( 1 )  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
NME.  and  (2)  are  significant  producers 
of  comparable  merchandise.  As  stated  in 
die  Preliminary  Results,  the  Department 
has  determined  in  this  case  that  India 
meets  both  statutory  requirements  for  an 
appropriate  surrogate  countir.  For 
purposes  of  the  final  results,  we  have 
continued  to  rely  on  India  as  the 
surrogate  country.  Accordingly,  we  have 
calculated  normal  value  (NV)  using 
Indian  surrogate  values  for  the  PRC 
producers'  factors  of  production  except 
in  those  instances  where  an  input  was 
sourced  from  a  market  economy  and 
paid  for  in  a  market  economy  currency. 

We  used  the  same  methodology  for' 
calculating  NV  as  diat  described  in  die 
Preliminary  Results,  with  the  following 


exceptions;  (1)  We  corrected  our 
adjustment  for  the  sales  and  exci,se  taxes 
included  in  the  values  reported  in 
Chemical  Weekly  because  of  an 
inadvertent  error  (see  comment  12 
below):  (2)  we  adjusted  die  calculation 
of  freight  costs  incurred  between  the 
suppliers  of  packing  materials  [i.e., 
polyethylene  and  woven  bags, 
polyethylene  sheet,  wood  pallets, 
fiberboard.  and  polypropylene  sacks) 
and  AJ  Works  in  order  lo  correct  certain 
errors  made  in  the  preliminary  results 
calculations:  (3)  we  included  AJ  Works' 
indirect  labor  hours  in  our  calculation 
of  labor  expenses,  which  were 
inadvertently  omitted  bom  our 
preliminar>'  results  calculations  (see 
comment  10  below):  (4)  we  adjusted  AJ 
Works'  reported  indirect  labor  hours  lo 
account  for  Oie  labor  hours  of  additional 
employees  that  were  previously  not 
included  (see  comment  10  below):  (S) 
we  reclassified  certain  depreciation 
expenses  from  Calibre  Chemicals  Pvt. 
Limited's  (Calibre's)  financial 
statements  as  selling,  general,  and 
administrative  expenses  (SG&A) 
expenses,  which  results  in  a  change  to 
the  overall  factory  overhead  and  SGSIA 
ratios  [see  comment  7  below).  See  the 
U.S.  Price  and  Factors  of  Production 
Adjustments  for  the  Final  Results 
[Calculation  Memorandum)  and  Final 
Results  Factors  Valuation  Memorandum 
from  the  Team  to  the  File  {Factors 
Memorandum)  dated  December  6. 1999. 
for  a  more  detailed  explanation  of  these 
calculation  changes. 

Analysis  of  Comments  Received 

Comment  1:  Construction  Costs  for  New 
PRC  Factory  and  Alleged  Fire  at  the 
New  Facility 

The  petitioner  argues  that  die 
Department  failed  to  incorporate  in  the 
normal  value  calculation  costs  related 
either  to  the  construction  of  a  new 
factor)-  or  to  a  fire  that  allegedly 
occurred  at  AJ  Works  during  the  period 
of  review  (POR)  and.  as  a  result,  die 
normal  value  was  understated.  The 
petitioner  further  argues  diat.  despite 
the  petitioner's  requests,  the  Department 
failed  to  obtain  from  A)  Works 
information  related  to  these  two  events. 
The  petitioner  asserts  that  the 
Department  has  an  obligation  to 
investigate  antidumping  cases  and  to 
assign  fair  dumping  margins,  and  that 
the  failure  to  obtain  data  requested  by 
the  petitioner  constitutes  an  abuse  of 
discretion.  The  petitioner  cites  several 
court  cases  in  which  it  claims  that  the 
Court  of  International  Trade  (CIT) 
required  the  Department  to  perform  an 
investigation  of  die  facts  related  to  die 
issues  of  the  related  antidumping 
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proceedings  (e.g..  Wieland-Werke  AG  v. 
United  States.  4  F.  Supp.  2d  1207  (CIT 
1998).  Rhone-Poulenc,  Inc  v.  United 
States.  927  F.  Supp.  451.  456  (CIT 
1996).  and  Freeport  Minerals  Company 
V.  United  States,  776  F.2d  1029,  1034 
(Fed.  Cir.  1985)). 

The  petitioner  states  that  the  initial 
operations  of  a  new  production  plant 
have  an  adverse  effect  on  all  categories 
of  manufacturing  costs.  In  particular, 
the  petitioner  notes  that  during  the 
initial  phase  of  production,  the 
production  volume  will  generally  be 
lower  than  normal,  which  results  in 
higher  per-unit  fixed  costs,  most  notably 
depreciation  expenses.  Similarly,  the 
petitioner  states  that  a  company  that 
experienced  a  fire  will  have  higher  per- 
unit  costs  due  to  the  disruption  in 
production.  In  a  market-economy  case, 
the  petitioner  asserts,  costs  related  to  a 
new  factory  or  a  fire  are  captured  in  the 
cost  of  manufacturing  of  a  market- 
economy  respondent.  In  this  case,  the 
petitioner  argues,  if  the  Department 
does  not  account  for  such  increases  in 
AJ  Works'  cost  of  manufacturing,  the 
normal  value  for  the  respondents  vdll  be 
understated. 

The  petitioner  contends  that  the 
Department  should  have  issued  a 
questionnaire  to  AJ  Works  in  order  to 
confirm  that  a  fire  did  occiu  at  A) 
Works'  production  facility  and  obtain 
sufficient  information  to  allow  the 
Department  to  value  the  costs  related  to 
the  fire.  With  respect  to  the  construction 
of  a  new  factory,  the  petitioner  submits 
that  the  Department  must  develop  a 
methodology  for  calculating  additional 
costs  and  increase  AJ  Works'  normal 
value  accordingly. 

The  respondents  rebut  that  the 
petitioner's  concerns  about  costs  related 
lo  the  construction  of  a  new  factory  or 
an  alleged  fire  are  irrelevant  in  an  NME 
proceeding.  The  respondents  argue  that 
although  AJ  Works'  accounting  records 
mav  indicate  additional  factory 
overhead  and  SGStA  expenses  resulting 
from  costs  related  lo  the  construction  of 
a  new  factory  or  a  fire,  such  expenses 
were  incurred  in  NME  currencies  and 
are.  therefore,  considered  by  the  statute 
lo  be  unreliable  for  purposes  of 
calculating  dumping  margins.  Citing  the 
preamble  to  the  Department's 
regulations  in  which  the  Department 
stated  that  the  "use  of  an  NME  price  as 
a  benchmark  is  inappropriate  because  it 
is  the  unieliability  of  NME  prices  that 
drives  us  to  use  the  special  NME 
methodology  in  the  first  place,"  the 
respondents  argue  that  the  Department 
does  not  consider  the  expenses  incurred 
by  the  NME  producer  relevant  to  the 
surrogate  value  analysis.  See 
Antidumping  Duties:  Countervailing 


DuUea;  Final  Rule.  62  FR  27296,  27367- 
27368  (May  19,  1997)  (Final  Rule). 
Thus,  the  respondents  argue  that  the 
petitioner's  proposal  to  add  "factors  of 
construction"  to  the  calculation  of  AJ 
Works"  normal  value  is  contrary  to 
statutory  intent  and  the  Department's 
established  NME  practice  of 
disregarding  transactions  that  involve 
non-market  economy  prices. 

Furthermore,  the  respondents  claim 
that  the  Department  does  not  permit  an 
adjustment  of  the  surrogate  factory 
overhead,  SGSkA  or  profit  values  merely 
because  the  circumstances  of  the 
surrogate  producer  are  different  from 
that  of  the  NME  respondent's 
experience.  The  respondents  cite  the 
preamble  to  the  Department's  regulation 
in  which  the  Department  stated  thai 
"we  do  not  believe  it  is  appropriate  to 
check  surrogate  values  ( for 
manufacturing  overhead,  general 
expenses,  and  profit)  against  the  NME 
respondents'  experience  "  Final  Rule. 
62  FR  at  27366. 

Regarding  the  petitioner's  argument 
concerning  the  Department's  obligation 
to  investigate  claims  made  by  the 
petitioner,  the  respondents  assert  that  in 
the  same  court  cases  cited  by  the 
petitioner,  the  CIT  did  not  obligate  the 
Department  to  investigate  information 
that  is  irrelevant  to  the  Department's 
determination  or  based  on  speculation. 
In  the  present  case,  the  respondents 
continue,  the  petitioner's  concerns 
about  AJ  Works'  construction  and  fire- 
related  costs  are  purely  speculative  and 
contradicted  by  the  record  evidence  that 
has  been  fully  verified  by  the 
Department.  Accordingly,  the 
respondents  urge  the  Department  to 
reject  the  petitioner's  proposal  to 
calculate  "factors  of  construction"  or 
costs  related  to  an  alleged  fire. 


DOC  Position 

We  disagree  with  the  petitioner  that 
the  normal  value  we  calculated  for  AJ 
Works  in  the  preliminary  results  is 
understated.  In  accordance  with  section 
773(c)(1)  of  the  Act,  we  calculated 
normal  value  based  on  AJ  Works'  factors 
of  production,  including  amounts  for 
direct  materials,  labor  hours,  energy, 
and  surrogate  values  for  factory 
overhead,  SG&A  and  profit.  The 
petitioner  requests  that  we  increase  the 
normal  value  to  capture  additional  costs 
AJ  Works  incurred  related  to  the 
constmction  of  a  new  factory  and  an 
alleged  Bre.  The  petitioner's  argument, 
however,  has  no  statutory  basis.  The 
NME  norma]  value  provisions  of  the 
statute  neither  direct  us  nor  provide  us 
writh  a  method  by  which  to  make  the 
types  of  adjustments  requested  by  the 
petitioner.  In  addition,  such  an 


adjustment  is  not  in  accordance  with 
Department  practice. 

With  respect  to  the  petitioner's 
argument  concerning  the  increase  in  the 
per-unit  fixed  costs,  in  particular 
depreciation  expenses,  during  an  initial 
phase  of  production,  we  note  that  such 
expenses  are  included  in  factory 
overhead,  which  in  this  review  is  based 
on  the  surrogate  overhead  expenses  of 
Calibre.  We  do  not  find  it  appropriate, 
however,  to  adjust  Calibre's  factory 
overhead  costs  to  match  the  experience 
of  AJ  Works,  hi  this  regard,  we  cite  to 
the  Departmonl's  position  in  Tapered 
Roller  Bearings  and  Paris  Thereof, 
Finished  or  Unfinished.  From  Romania: 
Final  Results  and  Rescission  in  Part  of 
Antidumping  Duty  Adnunistrative 
Review,  61  FR  51427  (October  2. 1996) 
[TRBsfrom  Romania).  In  that  review, 
we  stated,  "llihe  Department  normally 
bases  normal  value  completely  on  factor 
values  from  a  surrogate  country  on  the 
premise  that  the  actual  experience  in 
the  NME  cannot  meaningfully  be 
considered  "  See  TRBsfrom  Romania. 
61  FR  at  51429.  Based  on  this  principle, 
the  Department  articulated  in  other 
cases  that  with  respect  to  overhead  and 
SG&A  surrogate  values,  the  Department 
does  not  customize  the  values  to  match 
the  circumstances  of  the  PRC  producer. 
See  e.g..  Tapered  Roller  Bearings  and 
Parts  Thereof  Finished  and  Unfinished, 
From  the  People's  Republic  of  China: 
Final  Results  of  1996-1997 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Reiiew  and 
Determination  Sot  To  Revoke  Order  in 
Part.  63  FR  63842,  63853  (November  17, 
1998);  Cerfoin  Helical  Spring  Lock 
Washers  From  the  Peoples  Republic  of 
China:  Final  Results  of  Antidumping 
Administrative  Review.  61  FR  41994, 
41999  (August  13, 1996).  Accordingly, 
we  find  no  basis  to  attempt  to 
manipulate  Calibre's  financial  data  lo 
capture  construction-related  costs 
incurred  by  AJ  Works. 

Contrary  to  the  petitioner's  claim, 
none  of  the  court  cases  cited  by  the 
petitioner  requires  that  we  obtain 
information  thai  is  not  relevant  to  our 
determination.  Although  we  do  have 
information  on  the  record  that  AJ  Works 
began  production  in  a  new  facility 
during  the  POR,  we  did  not  obtain 
further  information  concerning  costs 
related  to  the  new  production  facility 
because  such  information  is  not  relevant 
for  purposes  of  calculating  normal  value 
within  the  parameters  of  our  NME 
calculation  methodology.  For  the  same 
reason,  we  did  not  obtain  information 
on  whether  AJ  Works  experienced  a  fire 
during  the  POR. 


Comment  2:  Whether  to  use  Calibre 's 
1997  or  1998  Data,  or  the  Awragefor 
Purposes  of  Calculating  Factory 
Overhead,  SGBA,  and  Profit 

To  value  the  respondents'  factory 
overhead,  SG&A  and  profit  for  purposes 
of  ihe  preliminary  results,  we  calculated 
surrogate  ratios  based  on  Calibre's 
financial  statements  for  fiscal  years  1 997 
and  1998.  (Calibre's  fiscal  year  begins 
on  April  1  and  ends  on  March  30.)  Both 
the  petitioner  and  the  respondents 
disagree  with  Ihe  Department's 
calculation  of  these  surrogate  ratios 
based  on  the  average  of  1997  and  1998 
data. 

The  petitioner  argues  that  if  the 
Department  does  not  include  additional 
costs  related  to  the  construction  of  the 
new  factory  in  the  calculation  of  normal 
value,  the  Department,  as  an  alternative, 
should  use  Calibre's  1997  financial  data, 
as  opposed  to  an  average  of  1997/1998 
data.  The  petitioner  contends  thai  the 
data  from  Calibre's  1997  fiscal  year  is 
more  reflective  of  AJ  Works'  experience 
of  constructing  a  new  factory  during  the 
POR,  because  information  fiim  Calibre's 
financial  statements  suggests  that 
Calibre  expanded  its  production 
facilities  during  its  1997  fiscal  year. 
Specifically,  the  petitioner  argues  that 
certain  overhead  costs  decreased  from 
Calibre's  1997  fiscal  year  lo  its  1998 
fiscal  year,  although  its  production 
volume  increased.  The  data  also 
indicate  that  production  capacity 
increased,  while  expenses  related  lo 
subcontracting  labor  decreased  during 
thai  same  period. 

The  petitioner  asserts  that  the 
Department  has  broad  discretion  in  the 
selection  and  application  of  surrogate 
values,  and  that  it  may  reject  certain 
portions  of  Calibre's  financial 
statements,  or  all  of  its  financial 
statements,  if  it  determines  that  these 
data  are  not  reliable  indicators  of 
surrogate  values  for  factory  overhead, 
SG&A,  or  profit.  The  petitioner  cites 
Nation  Ford  Chemical  Company  v. 
United  States.  166  F.3d  1373,  1377  (Fed 
Cir.  1999)  (JVofton  Ford),  in  which  the 
Department  maintained  that  it  "has  the 
discretion  to  use  whatever  values  are 
Ihe  most  reflective  of  the  experience  of 
the  NME  producer."  Therefore,  because 
Calibre's  data  indicate  that  it  expanded 
its  production  facility  during  Ihe  1997 
fiscal  year,  Ihe  petitioner  argues  that  the 
Department  should  use  only  the  1997 
data  in  its  calculations  in  order  to  reflect 
accurately  the  experience  of  AJ  Works. 
The  respondents,  on  the  other  hand, 
argue  that  the  Department  should 
calculate  surrogate  overhead,  SG&A 
expenses,  and  profit  based  only  on 
Calibre's  1998  data  because  Calibre's 
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1998  fiscal  year  is  contemporaneous 
with  most  of  Ihe  respondents'  U.S.  sales 
The  respondents  stale  that  for 
administrative  reviews,  Ihe  Department 
calculates  entry-specific  dumping 
margins  based  on  the  date  of  each  U.S. 
sale,  in  accordance  with  section 
751(a)(2)(A)  of  the  Act  and  19CFR 
351.414  The  respondents  claim  thai  Ihe 
fundamental  reasoning  behind  this 
methodology  is  to  determine  whether 
the  specific  U.S,  sale  is  being  sold  at 
less  than  fair  value  when  compared  to 
the  normal  value  of  merchandise 
produced  contemporaneously  with  the 
U.S.  sale.  The  respondents  contend  that 
the  Department's  decision  to  average 
Calibre's  1997  and  1998  financial  data 
creates  a  distorted  normal  value  that  is 
not  contemporaneous  with  the  sales  of 
subject  merchandise. 

The  petitioner  objects  to  the 
respondents'  argument  to  use  only 
Calibre '.■;  1998  data,  and  argues  that 
contemporaneity  is  more  accuralelv 
defined  by  the  review  period  itself,'  nol 
Ihe  period  of  time  within  a  review- 
period  that  a  respondent  made  its  sales 
lo  Ihe  United  States.  The  petitioner 
asserts  that  the  respondents'  argument  is 
nol  supported  by  case  precedence,  and 
that  Ihe  proposed  methodology  of 
choosing  surrogate  value  data  based  on 
the  date  of  the  U.S.  sale  can  allow  an 
NME  respondent  lo  manipulate  its 
future  U.S.  sale  dales  based  on  Ihe 
available  surrogate  value  data.  The 
petitioner  also  argues  that  in  addition  lo 
contemporaneity,  accuracy  is  an 
important  factor  in  selecting  surrogate 
value  data. 


DOC  Position 

We  disagree  with  both  the  petitioner 
and  the  respondents.  First,  we  address 
the  petitioner's  argument  that  factory 
overhead  expenses  should  be  based 
solely  on  Calibre's  1997  fiscal  year.  The 
POR  in  this  review  overlaps  both 
Calibre's  1997  and  1998  fiscal  vears. 
Calibre's  1997  fiscal  year  covers  three 
months  of  the  POR  while  Calibre's  1998 
fiscal  year  falls  entirely  within  the  POR. 
In  valuing  factors  of  production,  we 
select,  where  possible,  surrogate  values 
that  are  representative  of  a  range  of 
prices  either  within  the  POR  or  most 
contemporaneous  with  Ihe  POR.  In  this 
case,  both  Calibre's  1997  and  1998  fiscal 
years  are  contemporaneous  with  the 
POR. 

With  respect  to  the  petitioner's 
argument  that  Calibre's  1997  fiscal  year 
is  most  reflective  of  AJ  Works' 
experience  during  the  POR  because  it 
allows  Ihe  Department  to  estimate  the 
increase  in  AJ  Works'  costs,  we 
emphasize  the  Department's  consistent 
practice  with  regard  to  this  matter 


discussed  above  under  CommenI  1, 
Specifically,  as  noted  above,  the 
Department  does  nol  tailor  the  factory 
overhead  and  SG&A  expenses  of  a 
surrogate  companv  lo  match  the 
experience  of  the  PRC  producer.  The 
U.S.  Court  of  Appeals  upheld  in  \'oIjon 
Ford  that,  although  "a  surrogate  value 
must  be  as  represenlative  of  the 
situation  in  the  NME  country  as  is 
feasible. "  we  are  not  required  to 
"dupUcale  Ihe  exact  production 
experience  of  Ihe  NME  producer"  al  Ihe 
expense  of  choosing  a  surrogate  value 
that  most  accurately  represents  Ihe  fair 
market  value  of  the  various  factors  of 
production  i^  the  surrogate  country 
Further,  the  U.S.  Court  of  Appeals' 
upheld  the  decision  made  in 
.Magnesium  Corp.  of  Am.  v.  United 
States.  166  F.  3d  1.364  (CAFC  1999).  thai 
a  factors  of  production  analysis  "does 
not  require  item-by-item  accounting  for 
factory  overhead."  Therefore,  for 
purposes  of  calculating  surrogate  factorv' 
overhead  based  on  Calibre's  data,  we 
find  it  inappropriate  to  attempt  to  malch 
Calibre's  factory  overhead  expenses  to 
AJ  Works'  production  experience. 

Regarding  the  respondents' 
arguments,  we  disagree  that  Ihe  use  of 
both  1997  and  1998  data  distorts  normal 
value  and  is  inconsistent  with  the 
Department's  practice.  First,  the 
respondents  incorrectly  argue  that  19 
CFR  351.414  directs  the  Department  to 
compare  each  U.S.  sale  lo  the  normal 
value  that  is  contemporaneous  with  Ihe 
date  of  U.S.  sales.  This  section  of  our 
regulations  applies  to  the  calculation  of 
normal  value  in  a  market  economy, 
which  is  nol  applicable  in  this 
administrative  review,  because  AJ 
Works  is  located  in  an  NME  countr>'. 

In  an  NME  proceeding, 
conlemporaneity^  is  defined  by  the  POR 
itself,  not  Ihe  period  of  lime  within  Ihe 
POR  that  a  respondent  made  its  sales  to 
Ihe  United  Slates.  As  noted  above,  the 
POR  in  this  instance  is  within  both 
Calibre's  1997  and  1998  fiscal  year 
periods.  Furthermore,  as  the  petitioner 
notes,  in  selecting  surrogate  values,  we 
consider  the  accuracy  of  the  data  in 
addition  to  contemporaneity.  As  we 
noted  in  the  Preliminary  Results. 
because  of  the  substantial  differences 
between  Calibre's  1997  and  1998 
overhead  and  SG&A  data,  we 
determined  that  it  was  appropriate  lo 
average  the  1997  and  1998  fiscal  years 
in  order  lo  smooth  out  the  effect  of  such 
differences.  Thus,  while  Calibre's  fiscal 
year  1998  fully  coincides  vrilh  Ihe  POR, 
the  POR  in  fact  is  within  both  Cahbre's 
1997  and  1998  fiscal  year  periods  and 
using  both  fiscal  years  re.sults  in  Ihe 
most  accurate  surrogate  values  for 
factory  overhead  and  SG&A. 
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Based  on  the  foregoing,  we  continued 
to  find  that  averaging  Calibres  1997  and 
1998  fiscal  year  data  is  most  appropriate 
and.  therefore,  have  continued  to  use 
the  average  data  for  purposes  of 
calculating  surrogate  factory  overhead. 
SG&A.  and  profit  ratios. 
Calculation  of  Factory  Overhead 

Comment  3:  Allocation  of  Factory 
Overhead  Expenses  Between  Subject 
and  Non-Subject  Merchandise 

For  purposes  of  our  preliminary 
resulU.  we  allocated  Calibre's  total 
factory  overhead  expenses  between 
subject  and  non-subject  merchandise 
based  on  raw  material  input  quantities 
as  reported  in  the  company's  financial 
statements.  The  respondents  contend 
that  the  Department's  allocation 
methodology  if  unsupported  by  record 
evidence  and  inconsistent  with 
Department  practice.  First,  the 
respondents  argue  that  neither  the 
Department  nor  the  petitioner  provided 
any  documentary  support  for  using  raw 
material  input  quantity  as  the  allocation 
basis.  In  particular,  the  respondents 
claim  the  Department's  analysis  fails  to 
explain  why  it  is  more  appropriate  to 
use  relative  input  quantities  rather  than 
input  values  as  the  allocation  basis. 

In  fact,  the  respondents  submit,  the 
Department  has  a  preference  for  a  value- 
based  allocation  methodology  where 
two  co-products  produced  from  a 
common  production  process  vastly 
differ  in  value.  In  support  of  their 
contention,  the  respondents  cite 
Polyvinyl  Alcohol  From  Taiwan:  Final 
Results  of  Antidumping  Duty 
Administrative  Beview.  63  FR  32810, 
32815  (June  16, 1998)  [PVA  from 
Taiwan),  in  which  the  Department 
determined  that  the  production  costs  for 
two  co-products  were  properly  allocated 
based  on  the  relative  sales  value  of  the 
two  co-products.  In  the  present  case,  the 
respondents  claim  that  the  sales  value  of 
Calibre's  non-subject  merchandise  is 
significantly  higher  than  the  sales  value 
of  its  subject  merchandise.  The 
respondents  base  this  claim  on  a 
comparison  of  the  respondents'  POR- 
average  unit  price  of  the  subject 
merchandise  to  the  1998  U.S.  import 
values  of  the  non-subject  merchandise. 
Given  the  greater  revenue-generating 
power  of  non-subject  merchandise,  the 
respondents  assert  that  it  is  more 
appropriate  to  allocate  costs  based  on 
value.  Accordingly,  the  respondents 
argue  that  the  Department  should 
allocate  Calibre's  overhead  costs 
between  subject  and  non-subject 
merchandise  based  on  the  relative  raw 
material  input  value. 


The  petitioner  maintains  that  the 
Department's  allocation  methodology  is 
supported  by  record  evidence,  and  is 
based  on  sound  cost  accounting 
principles.  In  particular,  the  petitioner 
points  to  a  February  16,  1999.  letter 
placed  on  the  record  from  an  FMC 
Corporation  official  supporting  the  use 
of  relative  raw  material  consumption 
amounts  as  an  allocation  basis.  The 
petitioner  further  argues  that  Calibre's 
subject  and  non-subject  merchandise 
cannot  be  considered  co-products.  The 
petitioner,  citing  PVA  from  Taiwan. 
notes  that  co-products  are  "produced 
simultaneously  up  to  a  point,  after 
which  they  become  separated  from  one 
another."  61  FR  14064.  14071.  In  this 
case,  the  petitioner  claims.  Calibre's 
non-subject  products  require  different 
raw  materials  than  the  subject 
merchandise,  and,  therefore,  the 
products  catmot  be  commingled  during 
production.  Therefore,  the  petitioner 
concludes  by  asserting  that  a  value- 
based  allocation  methodology  is 
inappropriate  with  respect  to  C^alibre's 
overhead  costs. 

According  to  the  petitioner,  the  most 
common  basis  for  allocating  costs 
between  products  that  are  not  co- 
products  is  machine  hours,  direct  labor 
hours,  production  volume,  or  raw 
material  input  quantities.  In  this  case, 
the  petitioner  observes,  among  these 
factors,  the  only  information  available 
in  Calibre's  financials  statements  is  the 
raw  material  input  quantities.  Therefore, 
the  petitioner  submits  that  the 
Department's  allocation  of  Calibre's 
overhead  expenses  based  on  raw 
material  input  quantity  is  the  only 
reasonable  way  to  allocate  costs  in  this 
case. 


DOC  Position 

Calibre's  financial  statements  do  not 
contain  sufficient  information  for  us  to 
determine  whether  the  company's  non- 
subject  products  are  co-products  in  the 
production  process  of  persulfates.  The 
Department's  regulations,  however, 
provide  generally  that,  in  determining 
the  appropriate  method  for  allocating 
costs  among  products,  we  "may  take 
into  account  production  quantities, 
relative  sales  values,  and  other 
quantitative  and  qualitative  factors 
associated  with  the  manufacture  and 
sales  of  the  subject  merchandise."  See 
19  era  351.407(c).  In  this  case.  Calibre's 
factory  overhead  costs  to  be  allocated 
include  depreciation  costs,  consumable 
stores,  repairs  and  maintenance  costs, 
and  other  manufacturing  overheads. 
These  types  of  overhead  items  are 
associated  with  the  production  volume 
of  each  product  and.  as  such,  can  be 
measured  either  by  the  relative  raw 


material  input  quantities  or  the  output 
quantity  of  each  finished  product. 
Calibre's  financial  statements  do  not 
provide  the  relative  production  quantity 
of  each  finished  product,  but  do  provide 
the  relative  raw  material  input  usage. 
Accordinglv.  given  the  data  available 
from  Calibre's  financial  statements,  we 
find  that  relative  raw  material  input 
usage  provides  the  most  reasonable  and 
accurate  basis  to  allocate  overhead  costs 
between  Calibre's  products. 

Comment  4:  Calculating  Factory 
Overhead  as  a  Percentage  of  Material. 
Labor,  and  Energy  Costs 

The  respondents  contend  that  the 
Department  improperly  calculated  the 
surrogate  factory  overhead  ratio  by 
dividing  Calibre's  overhead  expenses  by 
material  costs  only  The  respondents 
state  that  the  Deportment's  established 
practice  in  this  regard  is  to  divide  the 
surrogate  company's  overhead  costs  by 
the  cost  of  materials,  labor,  and  eneigy. 
This  methodology,  the  respondents 
argue,  is  based  on  the  fundamental 
understanding  that  overhead  costs  relate 
to  more  than  just  material  costs,  but  also 
to  labor  and  energy  cosU.  According  to 
the  respondents,  the  relative  raw 
material  consumption  quantities,  which 
the  Department  used  to  allocate 
Calibre's  overhead  expenses  between  its 
subject  and  non-subject  merchandise, 
can  also  be  applied  to  Calibre's  labor 
and  energy  costs  in  order  to  calculate  a 
denominator  inclusive  of  material, 
labor,  and  energy  costs. 

The  petitioner  counters  that  there  is 
no  information  available  upon  which  to 
allocate  Calibre's  labor  and  energy  costs 
among  the  company's  finished  products. 
The  petitioner  points  out  that  Calibre's 
financial  statements  do  not  identify  the 
labor  expenses  or  electricity  usage  for 
each  finished  product.  Accordingly,  the 
petitioner  submits  that  the  methodology 
used  by  the  Department  provides  the 
most  accurate  calculation  possible  of  the 
overhead  costs  incurred  for  the 
production  of  persulfates. 


DOC  Position 

We  disagree  with  the  respondents  that 
our  calculation  methodology  with 
respect  to  the  surrogate  factory  overhead 
ratio  is  improper  or  distorted.  Although 
the  respondents  are  correct  that  the 
Department's  standard  methodology  of 
calculating  overhead  expenses  is  to 
divide  the  total  factory  overhead 
expenses  by  the  total  material,  energy 
and  labor  costs,  the  Department  has  the 
discretion  to  adopt  alternative 
approaches  of  calculating  factory 
overhead.  SG&A  and  profit  ratios 
depending  on  the  specific  facU  of  the 
casfc.  See,  e.g.,  Manganese  Metal  From 
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the  People's  Republic  of  China:  Final 
Results  of  Second  Antidumping 
Administrative  Review,  64  ra  49447. 
49456  (September  13. 1999).  in  which 
the  Department  derived  labor-exclusive 
surrogate  overhead  and  SG&A 
percentages.  In  this  review,  as  explained 
in  our  Preliminary  Results,  we 
determined  that  because  of  the  differing 
cost  structures  between  Calibre's 
production  of  subject  and  non-subject 
merchandise,  it  was  more  appropriate 
first  to  allocate  Calibre's  overhead 
expenses  between  its  product  lines. 
Given  the  available  data  in  Calibre's 
financial  statements  and  information  on 
the  record,  we  determined  that  raw 
material  input  quantity  is  the  most 
accurate  basis  to  allocate  overhead 
expenses.  Specifically,  we  defined 
overhead  as  a  percentage  of  Calibre's 
raw  material  costs.  We  then  applied  this 
ratio  directly  to  the  raw  material  costs 
that  we  calculated  based  on  AJ  Works' 
reported  factors  of  production.  Based  on 
the  foregoing,  we  maintain  that  our 
preUminaiT,'  results  calculation  of  the 
factory  overhead  rate  provides  the  most 
reasonable  methodology  based  on  the 
information  on  the  record.  With  respect 
to  labor  and  energy  costs,  however, 
there  is  no  information  available  from 
which  to  allocate  these  costs  among  the 
company's  finished  products,  and, 
hence,  no  way  to  use  labor  and  energy 
costs  along  with  material  costs  in  order 
to  calculate  overhead. 

Calculation  of  SG&A  Expenses 

Comment  5:  Appropriate  Indian 
Surrogate  Company 

For  purposes  of  the  preliminary 
results,  we  based  SG&A  expenses  on 
Calibre's  financial  data  and  calculated 
the  expenses  as  a  percentage  of  total 
cost  of  manufacturing,  in  accordance 
with  the  Department's  standard 
methodology.  The  petitioner  argues  that 
Calibre's  SG&A  data  is  unreliable 
because  it  carmot  be  viewed  as 
representative  of  the  operations  of  A) 
Works.  The  petitioner  bases  its 
argument  on  two  groimds.  First,  the' 
petitioner  claims  that,  as  with  factory 
overhead  costs.  Calibre's  dissimilar  cost 
structure  between  subject  and  non- 
subject  merchandise  distorts  the 
company's  SG&A  expenses,  when 
calculated  using  the  Department's 
traditional  methodology.  Specifically, 
the  petitioner  asserts  that  an  allocation 
of  SG&A  expenses  on  the  basis  of 
Calibre's  cost  of  manufacturing  would 
overstate  the  amount  of  the  SG&A 
expenses  attributed  to  non-subject 
merchandise  due  to  the  fact  that  the 
majority  of  Calibre's  cost  of 
manufacturing  is  made  up  of  raw 


materials  costs  for  non-subjed 
merchandise.  The  petitioner  observes 
that  there  is  no  reasonable  basis  upon 
which  to  allocate  the  total  SG&A 
expenses  between  persulfates  and  non- 
subject  merchandise  because,  by  their 
nature.  SG&A  expenses  are  unrelated  to 
the  immediate  manufacturing  process 
and  any  allocation  methodology  is 
wholly  arbitrary. 

The  petitioner  further  notes  that  in  a 
market  economy  case  it  does  not  matter 
that  the  respondent  may  manufacture  a 
variety  of  diverse  products  because  the 
SG&A  factor  is  based  on  the  actual 
expenses  incurred  by  the  market 
economy  respondent.  In  a  non-market 
economy  case,  however,  the  petitioner 
asserts  that  the  SG&A  factor  is  based  on 
the  SG&A  experience  of  a  surrogate 
company  whose  operations  may  not 
accurately  reflect  those  of  the  NME 
producer,  and  that  such  a  situation 
applies  to  this  administrative  review. 

Second,  the  petitioner  claims  that 
Calibre's  SG&A  rate,  when  compared  to 
other  representative  benchmark  rates, 
demonstrates  that  (fibres  data  grossly 
understate  the  SG&A  rate  for  persulfates 
production.  Specifically,  the  petitioner 
makes  a  comparison  of  Calibre's  data  to 
both  the  SG&A  data  of  National 
Peroxide,  an  Indian  producer  of 
comparable  merchandise  that  the 
Department  relied  upon  in  the  original 
investigation,  and  to  the  SG&A  data  of 
the  Indian  chemicals  and  metals 
industry  as  reflected  in  the  Reserve 
Bank  of  India  Bulletin  (RBI)  data. 

Accordingly,  based  on  the  foregoing 
reasons,  the  petitioner  submits  that  we 
should  reject  Calibre's  SG&A  data  and 
rely  upon  National  Peroxide's  SG&A 
data  as  the  most  accurate  surrogate 
value  available  in  this  review.  The 
petitioner  cites  a  niunber  of  past  cases 
in  support  of  its  position  that  the 
Department  has  wide  discretion  in  the 
selection  of  surrogate  values,  including 
using  a  mix  of  financial  data  of  two 
different  surrogate  companies. 

The  respondents  coimter  that  the 
petitioner  failed  to  provide  any  legal  or 
■factual  support  for  its  argument  that 
Calibre's  data  is  unreliable.  As  a  legal 
matter,  the  respondents  emphasize  that 
the  Department's  NME  practice 
establishes  a  clear  preference  for 
selecting  surrogate  value  sources  that 
are  producers  of  subject  merchandise. 
The  respondents  argue  that  il  would 
only  be  necessary  to  use  data  from  a 
surrogate  producer  of  comparable 
merchandise  if  the  data  of  the  surrogate 
producer  of  the  identical  merchandise  is 
incomplete,  distorted,  or  not 
contemporaneous.  In  this  instance,  the 
respondents  assert  that  the  petitioner 
has  not  demonstrated  that  Calibre's  data 


is  incomplete  or  distorted  for  purpose  of 
calculating  the  surrogate  SG&A  expense 
ratio.  Therefore,  the  respondents  urge 
the  Department  to  reject  the  petitioner's 
argument  and  continue  to  rely  upon 
Calibre's  SG&A  data. 

DOC  Position 

We  disagree  with  the  petitioner  that 
Calibre's  financial  data  is  inappropriate 
for  purposes  of  calculating  a  surrogate 
SG&A  ratio  First,  we  address  the 
petitioner's  assertion  that  Calibre's 
SG&A  data  is  distorted  because  it 
overstates  the  amount  of  the  SG&A 
expenses  attributed  to  non-subject 
merchandise  and  understates  the 
amount  attributed  to  subject 
merchandise.  As  the  petitioner  notes,  in 
market-economy  cases,  the 
Department's  long-standing  practice 
with  respect  to  allocating  general 
expenses  to  individual  products  is  to 
calculate  a  rale  by  dividing  the 
company's  general  expenses  by  its  total 
cost  of  sales,  as  reported  in  the 
respondent's  audited  financial 
statements.  See  the  Department's 
standard  Section  D  Cost  of  Production 
and  Constructed  Value  questionnaire  at 
page  I>-17.  This  method  recognizes 
general  expenses  are  costs  that  relate  to 
the  company's  overall  operations,  rather 
than  to  the  operations  of  a  division 
within  the  company  or  to  a  single 
product  line.  See  Final  Determinations 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products.  Certain  Cold-Rolled  Cation 
Steel  Flat  Products,  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  fapan.  58  FR  37154, 
37166  duly  9.  1993);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
From  Sweden.  63  FR  40449,  40459  Oulv 
29.  1998).  Although  this  proceeding 
involves  a  non-market  economy 
country,  the  immediate  issue  at  hand 
involves  deriving  an  SG&A  ratio  using 
the  financial  data  of  a  market-economy 
company.  Unlike  factory  overhead  costs. 
SG&A  expeniies  are  not  considered  to  be 
directly  related  to  the  production  of 
merchandise.  In  fact,  in  most  cases, 
general  expenses  are  so  indirectly 
related  to  a  particular  production 
process  that  the  most  reasonable 
allocation  basis  is  the  company's  total 
cost  of  manufacturing.  Thus,  while  it  is 
appropriate  to  allocate  the  factori- 
overhead  costs  between  subject  and 
non-subject  merchandise  on  a  basis 
other  than  cost,  we  find  no  basis  to 
allocate  SG&A  expenses  to  specific 
product  lines  on  any  other  basis. 

While  we  recognize  that  Calibre's 
financial  data  does  not  mirror  the  actual 
experience  of  A)  Works,  this  does  not 


69S00 


Federal  Register/Vol.  64,  No.  238/Monday,  December  13,  1999/Notices 


render  Calibre's  data  unreliable  for 
purposes  of  calculating  a  surrogate 
SG&A  ratio  within  the  context  of  the 
Department's  NME  methodology.  As 
discussed  above  under  comments  1  and 
2,  "Itlhe  Department  normally  bases 
normal  value  completely  on  factor 
values  from  a  surrogate  country  on  the 
premise  that  the  actual  experience  in 
the  NME  cannot  meaningfully  be 
considered."  See  TRBsfrom  Romania, 
61  FR  at  51429.  Therefore,  with  respect 
to  overhead  and  SG&A  surrogate  values, 
the  Department  does  not  tailor  the 
values  to  match  the  circumstances  of  the 
PRC  producer.  Accordingly,  the  (act  that 
Calibre's  financial  data  may  not  reflect 
AJ  Works'  actual  experience  provides  no 
basis  to  conclude  that  Calibre's  data  is 
unreliable. 

In  this  case,  we  have  on  the  record 
three  different  sources  for  valuing 
factory  overhead,  SG&A  and  profit 
ratios:  the  financial  statements  of 
Calibre,  the  financial  statements  of 
National  Peroxide,  and  the  RBI  data.  In 
the  less-than-fair-value  (LTFV) 
proceeding,  the  Department  rejected  RBI 
data  as  a  basis  for  surrogate  values  and, 
instead,  used  the  financial  data  of 
National  Peroxide.  We  determined  that, 
in  the  absence  of  data  from  a  surrogate 
producer  that  produced  merchandise 
that  was  identical  to  persulfates.  it  was 
necessary  to  use  data  of  a  surrogate 
producer  that  produced  comparable 
merchandise.  In  the  instant  review,  we 
have  on  the  record  the  financial 
statements  of  an  Indian  persulfates 
producer.  As  the  respondents  note,  the 
Department's  NME  practice  establishes 
a  preference  for  selecting  surrogate 
value  sources  that  are  producers  of 
identical  merchandise,  provided  that 
the  surrogate  data  is  not  distorted  or 
otherwise  unreliable.  For  the  reasons 
discussed  above,  we  do  not  find 
Calibre's  data  distorted  or  otherwise 
unreliable. 

With  respect  to  the  cases  cited  by  the 
petitioner,  we  note  that  with  the 
exception  of  BeryUium  Metal  and  High 
Beryllium  Allovs  From  the  Republic  of 
Kazakstan,  62  FR  2648  (January- 17. 
1997)  [Beryllium  Metal  From 
Kazakstan).  none  of  the  cases  involved 
relying  on  multiple  sources  for  factory 
overhead,  SGtA  and  profit  ratios.  In 
Bervllium  Metal  From  Kazakstan,  we 
calculated  SG&A  and  profit  ratios  based 
on  financial  data  from  the  primary 
surrogate  country.  Peru.  With  respect  to 
overhead,  we  relied  on  financial  data 
from  a  producer  in  Brazil  because  there 
was  a  lack  of  detailed  overhead  cost 
data  from  Peru.  In  the  instant  review. 
Calibre's  financial  statements  provide 
sufficient  detailed  data  for  us  to 


calculate  an  SG&A  ratio  in  accordance 
with  our  normal  methodology. 

The  petitioner  proposes  that  we  value 
factory  overhead  and  profit  based  on 
Calibre's  financial  statements,  but  value 
SG&A  expenses  based  on  National 
Peroxide's  financial  statements.  We  find 
this  approach  to  be  inappropriate  and 
unwarranted.  A  company's  profit 
amount  is  a  function  of  its  total 
expenses.  Using  Calibre's  financial  data 
for  factory  overhead  and  profit,  then 
using  National  Peroxide's  data  for 
SG&A,  as  proposed  by  the  petitioner, 
results  in  applying  a  profit  ratio  that 
bears  no  relationship  to  the  overhead 
and  SG&A  ratios.  In  addition,  the 
petitioner's  approach  increases  the 
potential  for  double-coimting  or  under- 
coimting  of  expenses  because  different 
companies  may  classify  expenses 
differently. 

Accordingly,  based  on  the  foregoing 
considerations,  we  conclude  that,  in  the 
instant  review.  Calibre's  financial  data 
provides  the  best  available  information 
with  respect  to  surrogate  values  for 
factory  overhead.  SG&A  and  profit 
ratios.  Therefore,  for  purposes  of  these 
final  results,  we  have  continued  to  rely 
upon  Calibre's  financials  for  these 
values. 

Comment  6:  Understatement  of  SG&A 
Expenses 

The  petitioner  argues  that  for 
purposes  of  the  preliminary  results,  the 
Department  understated  SG&A  expenses 
by  omitting  wages  and  salaries  of  selling 
and  administrative  personnel.  The 
petitioner  observes  that  Indian 
companies  generally  include  the  total 
salaries  and  wages  for  all  labor  (i.e.. 
direct  and  indirect  production  labor  and 
SG&A  labor)  in  one  expense  category 
("Employment  Costs"),  separate  and 
apart  from  SG&A  expenses.  According 
to  the  petitioner,  because  the  SG&A 
factor  the  Department  used  for  purposes 
of  the  preliminary  results  did  not 
include  any  portion  of  the 
"Employment  Costs"  category,  we  failed 
to  include  any  costs  for  selling  and 
administrative  persotmel  in  the 
calculation.  For  purposes  of  the  final 
results,  the  petitioner  argues  that  we 
should  estimate  the  number  of  hours  for 
selling  and  administrative  personnel  at 
Ai  Jian  and  Wuxi  and  increase  the 
SGatA  expenses  by  multiplying  the 
estimated  hours  for  each  company  by 
the  hourly  wage  rate. 

The  respondents  object  to  the 
petitioner's  argument  by  first  noting  that 
in  our  preliminary  results,  we  included 
cost  categories  for  "service  and  jobwork 
expenses."  "directors  "  remuneration." 
and  "professional  charges"  from 
Calibre's  data  as  part  of  SG&A  expenses. 


The  respondents  continue  by  stating 
that,  contrary  to  the  petitioner's  claim, 
categories  listed  under  "Employment 
Costs"'  relate  to  direct  and  indirect  labor 
costs  associated  with  the  production  of 
merchandise  and  do  not  include  SG&A 
labor.  Moreover,  the  respondents  argue 
that  the  petitioner's  proposed 
methodology  would  double-count  SG&A 
labor.  Accordingly,  the  respondents 
urge  the  Department  to  reject  the 
petitioner's  argument. 

DOC  Position 

We  agree  with  the  respondents.  Based 
on  our  review  of  Calibre's  financial 
statements,  while  we  find  that 
categories  listed  imder  "Employment 
Costs"  relate  to  direct  and  indirect  labor 
costs  associated  with  the  production  of 
merchandise,  there  is  no  information  to 
indicate  that  these  categories  also 
include  SGSA  labor  costs.  As  the 
respondents  note,  we  included  cost 
categories  for  "service  and  jobwork 
expenses,"  "directors"  remuneration, " 
"professional  charges, '"  'selling 
expenses,"  and  "administrative 
overheads"  in  SG&A  expenses.  In  order 
for  us  to  compute  SG&A  labor  hours  as 
a  separate  element  of  factors  of 
production,  as  proposed  by  the 
petitioner,  it  would  be  necessary  10 
derive  SG&A  expenses  from  Calibre's 
financial  data  exclusive  of  all  labor 
components.  Given  the  lack  of  sufficient 
detailed  data,  we  are  not  able  to  break 
out  labor  costs  from  (Calibre's  SG&A 
expense  categories.  Accordingly,  we  did 
not  calculate  SG&A  labor  hours  as  a 
separate  component  in  our  factors  of 
production  calculation.  Rather,  we  are 
making  a  reasonable  assumption  that 
SG&A  labor  is  included  in  the  surrogate 
SG&A  ratio. 
Comment  7:  Depreciation  Expenses 

The  respondents  argue  that  for 
purposes  of  the  preliminary  results,  the 
Department  Improperly  included  all 
depreciation  expenses  as  part  of  factory 
overhead  without  allocating  a  portion  of 
the  expenses  to  SG&A.  According  to  the 
respondents.  Department  practice 
mandates  that  depreciation  costs  be 
allocated  according  to  the  function  and 
value  of  the  assets,  and  only 
depreciation  costs  that  are  attributable 
to  assets  related  to  manufacturing  costs 
may  be  allocated  to  factory  overhead.  At 
a  minimum,  the  respondents  assert  that 
the  Department  should  allocate 
depreciation  costs  for  "Residential 
Building"  and  •'Furniture  and  Fixtures" 
to  SG&A  and  a  portion  of  the  costs  for 
"Computers  "  and  ""Vehicles""  to  SG&A. 
The  petitioner  asserts  that  the  record 
evidence  does  not  include  any 
information  that  would  allow  the 
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Department  to  allocate  depreciation 
costs  as  suggested  by  the  respondents. 
Thus,  the  petitioner  states  that  the 
Department  should  classify  all  expenses 
in  question  as  manufacturing  expenses 
and  include  them  in  factory  overhead. 

DOC  Position 

We  agree  with  the  respondents  that 
depreciation  costs  should  be  allocated 
between  factory  overhead  and  S6&A 
based  on  the  value  and  function  of  the 
assets,  in  accordance  with  Department 
practice.  See  e.g..  Tapered  Roller 
Bearings  and  Ports  Thereof.  Finished 
and  Unfinished,  from  the  People's 
Republic  of  China.  62  FR  6189 
(February  11. 1997).  Calibre"s  financial 
statements  contain  a  breakdown  of  the 
total  depreciation  costs  for  fiscal  year 
1998.  Based  on  this  information,  we 
classified  each  expense  category  as 
either  overhead  or  SG&A  for  purposes  of 
these  final  results.  Where  it  was  unclear 
whether  an  expense  would  be  more 
properly  categorized  as  overhead  rather 
than  SG&A  [i.e.,  "Computers'"  and 
""Vehicles"),  we  allocated  the  expense 
amount  evenly  between  the  two 
categories.  With  respect  to  fiscal  year 
1997  depreciation  costs.  Calibre's 
financial  statements  do  not  provide  a 
breakdown  of  the  total  amount. 
Therefore,  we  allocated  the  total  costs 
between  overhead  and  SG&A  based  on 
the  percentage  of  total  costs  allocated  to 
each  category  for  fiscal  year  1998.  See 
the  Factors  Memorandum  for  detailed 
analysis. 

Comment  8:  Reclassifying  "Service  and 
lobwork"  Expenses 

The  respondents  claim  that  the 
Department  improperly  classified 
"Service  and  Jobwork'"  expenses  as 
SG&A  expenses.  According  to  the 
respondents,  the  reference  to  ""jobwork" 
identifies  these  expenses  as  related  to 
subcontracting  labor  expenses  that 
should  be  considered  as  part  of  direct 
manufactxuing  labor  costs,  rather  than 
as  SG&A  expenses. 

The  petitioner  submits  that  becau.se 
CalibrB"s  financial  statements  do  not 
describe  the  type  of  expenses  that  are 
included  in  the  line  item  "'Service  and 
Jobwork""  expenses,  it  is  within  the 
Department's  discretion  to  classify  these 
expenses  on  the  basis  of  the  best 
informabon  available.  The  petitioner 
suggests  that  it  is  much  more  likely  that 
these  expenses  relate  primarily  to 
auxiliar>'  manufacturing  services  rather 
than  to  contract  labor  hired  to  assist  in 
the  production  of  merchandise. 
Accordingly,  the  petitioner  states  that 
the  Department  should  continue  to 
include  these  expenses  in  SG&A. 
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We  disagree  vrith  the  respondents.  As 
noted  by  the  petitioner.  Calibre's 
financial  statements  do  not  provide  a 
description  of  the  type  of  expenses  that 
are  included  in  the  "Service  and 
Jobwork  "  expenses  lino  item.  Therefore, 
there  is  no  basis  to  conclude  that  these 
expenses  represent  labor  costs  directly 
associated  with  the  production  of 
merchandise.  Moreover,  as  noted  by 
both  the  petitioner  and  respondents 
under  comment  6  above,  it  appears  that 
direct  and  indirect  labor  costs  related  to 
production  are  separately  reported 
under  "Emplojonent  Costs"  in  Calibre's 
financial  statements.  Therefore,  because 
the  "Sor\'ice  and  Jobwork"  expenses 
line  item  is  listed  as  a  separate  category, 
and  not  imder  "Employment  Costs."  we 
conclude  that  we  properly  treated  these 
expenses  as  SG&A. 

Comment  9:  Scrap  Income 

The  respondents  claim  that  the 
Department  erroneously  applied 
Calibre's  sale  of  scrap  as  an  offset  to  its 
cost  of  manufacturing  in  the  calculation 
of  SG&A  ratio.  According  to  the 
respondents,  the  Department's  practice 
is  to  apply  an  offset  for  scrap  only  when 
the  respondent  claims  an  o^set  for 
scrap.  Given  that  the  respondents  in  this 
review  did  not  receive  scrap  revenue, 
the  respondents  assert  that  it  would  be 
inappropriate  for  the  Department  to 
attribute  scrap  revenue  from  the 
surrogate  Indian  producer  to  the  data 
reported  by  the  respondents. 

The  petitioner  did  not  comment  on 
this  issue. 

DOC  Position 

We  disagree  with  the  respondents  and 
have  continued  to  include  Calibre's 
sales  of  scrap  as  an  offset  to  its  cost  of 
manufacturing  for  purposes  of  deriving 
a  surrogate  SG&A  ratio.  The 
Department's  practice  is  to  treat  scrap 
sales  as  a  reduction  in  cost  of 
manufacturing.  See  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China,  63  FR  72255  (December  31, 
1998).  While  AJ  Works  had  no  scrap 
sales  and  did  not  claim  an  offset  for 
scrap,  this  is  irrelevant  to  our 
calculation  of  a  surrogate  SGS-A  ratio. 
Calibre  did  receive  revenue  from  sale  of 
scrap  materials,  and  this  revenue  is  an 
offset  to  its  cost  of  manufacturing. 
Therefore,  in  calculating  Calibres  SG&A 
ratio  as  a  percentage  of  its  cost  of 
manufacturing,  we  need  to  include  all 
revenues  and  expenses  that  affect  its 
cost  of  manufacturing.  Accordingly,  we 
have  continued  to  offset  Calibre"s  cost  of 


manufacturing  with  the  scrap  revenue 
amount.  As  noted  above  under 
Comment  5,  in  calculating  surrogate 
overhead  and  SG&A  ratios,  we  consider 
all  components  of  the  surrogate 
company's  manufacturing  and  general 
expenses  without  tailoring  them  to 
match  the  circumstances  of  the  NME 
producer.  See  e.g..  TRBsfrom  the  PRC, 
63  FR  at  63853. 

Comment  10:  Indirect  Labor 

The  petitioner  contends  that  the 
Department,  for  purposes  of  the 
proliminar\-  results,  failed  to  include 
indirect  labor  hours  in  the  calculation  o( 
normal  value.  According  to  the 
|)etitioner.  because  the  surrogate  Indian 
company's  financial  statements  do  not 
include  salaries  or  wages  for  indirect 
workers  in  the  factory  overhead 
expenses,  the  Department  needs  to 
include  AI  Works'  total  indirect  labor 
hours  as  a  factor  of  production.  The 
petitioner  further  asserts  that  AJ  Works 
imder-reported  the  number  of  indirect 
labor  hours  in  the  factors  of  production 
data  submitted  to  the  Department. 
Accordingly,  the  petitioner  argues  that 
the  Department  should  increase  the 
reported  number  of  indirect  hours  to 
account  for  all  of  the  indirect  workers 
reported  by  AJ  Works  using  the 
methodology  proposed  in  its  case  brief 

The  respondents  rebut  that  the 
Department  correctly  included  the 
factor)'"s  indirect  labor  hours  in  the 
calculation  of  normal  value.  The 
respondents  further  stale  that,  conlrar. 
to  the  petitioner's  claim,  the  Department 
found  no  di.screpancies  at  verification 
concerning  its  reported  indirect  labor 
hours. 
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We  agree  with  the  petitioner  that  we 
erred  in  the  preliminary  results 
calculations  by  not  including  indirect 
labor  hours  in  the  factors  of  production 
calculation.  We  further  agree  with  the 
petitioner  that  based  on  our  review  of 
information  on  the  record,  the  number 
of  indirect  labor  hours  AJ  Works 
reported  in  its  factors  of  production 
table  understates  the  total  number  of 
indirect  labor  hours  involved  in  the 
production  of  subject  merchandise 
during  the  POR.  Specifically,  A|  Works, 
in  its  November  19.  1998.  .Section  D 
response,  stated  that  it  reported  indirect 
labor  hours  associated  with  "inventory 
maintenance"'  in  the  factors  of 
production  table.  In  its  February  4, 
1999,  supplemental  Section  D  response, 
AJ  Works  provided  a  list  of  all  divisions 
in  the  factory  and  the  corresponding 
number  of  employees  in  each  division. 
Our  review  of  this  list  indicates  that  AJ 
Works  omitted  labor  hours  for  certain 
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employees  indirectly  related  to  the 
production  of  .subject  merchandise,  such 
as  quality  control,  technology  and 
energy  department  personnel. 
Therefore,  for  purposes  of  the  final 
results,  we  increased  the  number  of 
indirect  labor  hours  based  on 
information  AI  Works  provided  in  its 
supplemental  Section  D  response  and 
included  the  revised  per-unit  indirect 
labor  hour  in  our  calculation  of  normal 
value.  See  the  Calculation 
Memorandum  for  a  detailed  analysis. 

Comment  1 1 :  Separate  Rates 

The  petitioner  submitted  for  the 
record  a  copy  of  a  Circular  issued  by  the 
Chinese  Communist  Party  on  January 
14. 1997,  entitled  "NoUco  of  the 
Communist  Party  of  China  Central 
Committee  on  Reinforcing  and 
Improving  Party  Building  in  the  State- 
Owned  Enterprises"  [The  Circular). 
Citing  excerpts  from  The  Circular,  the 
petitioner  claims  that  The  Circular 
expressly  imposes  Communist  Party 
control  over,  among  other  things. 
decisions  regarding  the  selection  of 
management  and  decisions  concerning 
the  disposition  of  proceeds  of  export 
sales  and  profitsr  Accordingly,  the 
petitioner  claims,  the  Department 
should,  on  the  basis  of  The  Circular. 
presume  de  facto  state  control  over  slate 
enterprises  and  apply  a  single  country- 
wide rate  to  the  respondents  in  this 
proceeding. 

The  respondents  counter  that  the 
petitioner  fails  to  demonstrate  how  The 
Circular  demonstrates  de  facto  control 
of  any  of  the  respondents  in  this  review. 
The  respondents  argue  that  thoy  have 
substantiated  their  claim  of  de  facto 
independence  from  the  central  Chinese 
government  and  demonstrated  that  they 
are  unaffected  by  the  provisions  of  The 
Circular.  Accordingly,  the  respondents 
request  the  Department  to  reject  the 
petitioner's  argument 
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We  disagree  with  the  petitioner.  We 
note  that  the  petitioner  submitted  The 
Circular  on  the  record  of  the  LTFV 
investigation  of  persulfates  from  the 
PRC,  covering  the  period  lanuary 
through  |une  1996,  and  requested  that 
the  Department  revisit  its  policy 
regarding  separate  rates.  For  purposes  of 
the  final  determination,  the  Department 
staled  that  '*  *  *  it  is  not  clear  that 
1  The  C/rcuJorl  nullifies  or  amends  any 
laws  or  regulations  that  grant 
operational  independence  to  exporters. 
.  or  that  it  will  result  in  de  facto 
govenmient  control  over  export 
activities  of  (state-owned  exporters)  at 
some  time."  and  determined  that  Ai  Jian 
and  Wiud  merited  separate  rates. 


In  the  instant  resiew.  we  found  that 
the  two  exporters  subject  to  review 
operate  independently  with  respect  to 
exports.  Specifically,  we  found  that  (1) 
export  prices  are  not  set  by  or  subject  to 
government  control;  (2)  company 
officials  have  the  authority  to  negotiate 
and  sign  contracts;  (3)  each  company 
has  control  over  disposition  of  foreign 
currency  earned  from  export  sales;  and 
(4)  each  company  has  autonomy  from 
the  government  regarding  the  selection 
of  management  (see  the  Sales 
Verification  Report  for  Ai  Jian  and 
Wuxi.  dated  |une  24. 1999).  Therefore, 
because  the  evidence  on  the  record  of 
this  review  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  the  respondents' 
export  activities,  we  have  continued  to 
assign  both  Ai  Jian  and  Wuxi  separate 
rates. 
Comment  12:  Chemical  Prices 

The  petitioner  argues  that  the 
Department  overstated  the  excise  and 
sales  taxes  deducted  from  prices 
published  in  Chemical  Weekly  due  to  an 
incorrect  calculation,  which  results  in 
an  understatement  of  the  surrogate 
values  for  these  inputs. 

The  respondents  agree  with  the 
petitioner. 
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We  agree.  We  have  made  the 
appropriate  corrections  for  purposes  of 
the  final  results. 
Final  Results  of  the  Review 

As  a  result  of  our  analysis  of  the 
comments  we  received,  we  have  made 
changes  to  our  analysis.  We  determine 
the  following  weighted-average  margins 
existed  for  the  period  December  27. 
1996.  through  June  30. 1998: 


Manutacturer/Exporter 

Margin 
(peicent) 

Shangtral  Ai  Jian  Import  &  Ex- 
port Corporator  

Sinochem  Jiangsu  Wuxi  Import 

5.41 
7.18 

Assessment  Rates 

The  Department  shall  determine  and 
the  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties.  For 
assessment  purposes,  we  do  not  have 


the  information  to  calculate  an 
estimated  entered  value.  Accordingly, 
we  have  calculated  importer-specific 
duty  assessment  rates  for  the 
merchandise  by  aggregating  the 
dumping  margins  calculated  for  alt  U.S. 
sales  on  an  importer-specific  basis  and 
dividing  this  amount  by  the  total 
quantity  of  those  sales.  This  rate  will  be 
assessed  uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  this  antidumping  duty  administrative 
review  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  each  reviewed 
company  will  be  the  rate  indicated 
above;  (2)  the  cash  deposit  rate  for 
Guangdong  Petroleum  will  continue  to 
be  34.97  percent,  the  company-specific 
rate  from  the  LTFV  investigation;  (3)  the 
cash  deposit  rate  for  all  other  PRC 
exporters  will  continue  to  be  119.02 
percent,  the  PRC-wide  rate  established 
in  the  LTFV  investigation;  and  (4)  the 
cash  deposit  rate  for  non-PRC  exporters 
of  subject  merchandise  from  the  PRC 
will  be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretar>''s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.306  of  the 
[)epartment's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  is  issued 
and  published  in  accordance  with 


Federal  Regigter/Vol.  64,  No.  238/Monday,  December  13,  1999 /Notices 


69503 


sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  December  6. 1999. 
Richard  W.  Moraland. 
Acting  .Assislant  Secretary' for  Import 
Administration. 
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DEPARTMENT  OF  COMMERCE 

INTERNA'nONAL  TRADE 
ADMINISTRATION 

[A-570-8251 

Sebacic  Acid  From  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACnON:  Notice. 

SOMMARY:  On  Friday.  August  6. 1999, 
the  Department  of  Commerce  published 
in  the  Federal  Register  )he  preliminary' 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  sebacic 
acid  from  the  People's  Republic  of 
China.  See  Sebacic  Acid  from  the 
People  s  Republic  of  China:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Renew.  65  F.R.  42916 
(Aug.  6. 1999).  The  administrative 
review  covers  four  exporters  of  the 
subject  merchandise  to  the  United 
States:  Tianjin  Chemicals  Import  and 
Export  Corporation;  Guangdong 
Chemicals  Import  and  Export 
Corporation;  Sinochem  International 
Chemicals  Company,  Ltd.;  and 
Sinochem  Jiangsu  Import  and  Export 
Corporation.  The  period  of  review  is 
)uly  1. 1997,  through  June  30,  1998. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  recnived  and 
the  correction  of  certain  clerical  errors, 
we  have  changed  our  results  from  those 
presented  in  oiu'  preliminary  results  as 
described  below  in  the  "Analysis  of 
Comments  Received"  section  of  this 
notice.  The  final  results  are  listed  below 
in  the  section  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE;  December  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Simkyu  Kim  or  Christopher  Priddy.  AD/ 
CVD  Enforcement  Group  1.  Office  'll. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 


DC  20230;  telephone;  (202)  482-2613  or 
(202)  482-1130.  respectively. 
APPUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1 930.  as  amended 
(the  Act),  are  references  to  the 
provisions  effective  Januarj'  1. 199S.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
1998). 

SUPPtEMENTARY  INFORMATION: 
Background 

On  August  6,  1999.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  the  preliminary 
results  of  the  1997-1998  administrative 
review  of  the  antidumping  duty  order 
on  sebacic  acid  from  the  People's 
Republic  of  China  (PRC).  See  Sebacic 
Acid  from  the  PRC:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review.  64  Fed.  Reg' 42916  (August  6. 
1999)  {Preliminary  Results].  On  August 
26.  1999.  Tianjin  Chemicals  Import  and 
Export  Corporation  (Tianjin  Chemicals). 
Guangdong  Chemicals  Import  and 
Export  Corporation  (Guangdong 
Chemicals),  and  Sinochem  International 
Chemicals  Company.  Ltd.  (SICC) 
(collectively  comprising  the 
respondents)  submitted  additional 
surrogate  value  data.  The  petitioner  and 
successor  in  interest  to  Union  Camp 
Corporation.  Arizona  Chemical 
Company,  filed  a  response  to  the 
respondents'  submission  on  September 
7. 1999.  The  petitioner  and  three  of  the 
four  respondents  submitted  case  briefs 
on  September  7.  1999.  and  rebuttal 
briefs  on  September  13.  1999.  The 
Department  held  a  public  hearing  on 
October  27. 1999.  The  fourth 
respondent.  Sinochem  Jiangsu  Import 
and  Export  Corporation,  did  not 
participate  in  this  administrative 
review.  Accordingly,  the  Department 
has  continued  to  base  the  margin  for 
*  this  respondent  on  facts  available  for 
purposes  of  the  final  results. 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 

Scope  of  Review 

The  products  covered  by  this  order 
are  all  grades  of  sebacic  acid,  a 
dicarboxTlic  acid  with  the  formula 
(CH2)8(COOH)2.  which  include  but  are 
not  limited  to  CP  Grade  (500ppm 
maximum  ash.  25  maximum  APHA 
color),  I^lrified  Grade  (lOOOppm 
maximiun  ash.  50  maximum  APHA 


color),  and  Nylon  Grade  (SOOppm 
maximum  ash.  70  maximum  ICA'  color) 
The  principal  difference  between  the 
grades  is  the  quantity  of  ash  and  color. 
Sebacic  acid  contains  a  minimum  of  85 
percent  dibasic  acids  of  which  the 
predominant  species  is  the  CIO  dibasic 
acid.  Sebacic  acid  is  sold  generally  as  a 
free-flowing  powder  or  flake. 

Sebacic  acid  has  numerous  industrial 
uses,  including  the  production  of  nylon 
6/10  which  is  a  pol>'mer  used  for 
paintbrush  and  toothbrush  bristles  and 
paper  machine  felts,  plasticizers.  esters. 
automotive  coolants,  polyamides. 
polyester  castings  and  films,  inks  and 
adhesives.  lubricants,  and  polyurethane 
castings  and  coatings. 

Sebacic  acid  is  currently  classifiable 
under  subheading  2917.13.00.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  remains  conlrolluig. 

Export  Price 

For  Guangdong,  SICC,  and  Tianjin  we 
calculated  export  price  (EP)  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  sold  directly  to  unaffiliated 
customers  in  the  United  States  prior  to 
importation  and  constructed  export 
price  (CEP)  methodolog)'  was  not 
otherwise  warranted  based  on  the  fact> 
of  record.  We  calculated  EP  based  on 
the  same  methodology  used  for 
purposes  of  the  preliminary  results  with 
the  exception  that  we  used  a  different 
surrogate  value  for  all  respondents' 
ocean  freight  expenses.  See  Comment  7 

Normal  Value 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  non-market 
economy  (NME)  producer's  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that:  (1)  Are  at  a  level  of  economic 
development  comparable  to  that  of  the 
NME.  and  (2)  Are  significant  producers 
of  comparable  metx:handi8e.  As  stated  in 
the  Preliminary  Results,  the  Department 
has  determined  in  this  case  that  India 
meets  both  statutory'  requirements  for  an 
appropriate  surrogate  country.  In  the 
final  results,  we  have  continued  to  rely 
on  India  as  the  surrogate  country. 
Accordingly,  we  have  calculated  normal 
value  (NV)  using  Indian  surrogate 
values  for  the  PRC  producers'  factors  of 
production. 

We  <::alculated  NV  based  on  the  same 
methodology  used  in  the  preliminary 
results  with  the  following  exceptions: 
(1)  We  adjusted  the  surrogate  values  of 
the  by-product  fatty  acid  and  the  co- 
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product  capryl  alcohol  to  reflect 
differences  in  concentration  levels 
between  these  subsidiary  products  and 
their  respective  surrogate  values:  (2)  We 
revised  the  foreign  trucking  surrogate 
value  based  on  Financial  Express  price 
quotes  (see  Comment  3);  (3)  We 
included  indirect  labor  amounts  in  our 
normal  value  calculations  (see  Comment 
4):  (4)  We  based  the  octanol  surrogate 
value  on  the  average  of  twelve  Chemical 
Weekly  price  quotes  reflecting  each 
month  of  the  POR  submitted  by  the 
editor  of  Chemical  Weekly.  (5)  We  based 
the  activated  carbon  surrogate  value  on 
price  quotes  obtained  from  Indian 
companies  (see  Comment  6):  (6)  We 
valued  Hengshui  Dongfeng  Chemical 
Factory's  (Hengshui's)  and  Zhong  He 
Chemical  Factory's  (Zhong  He's)  refined 
glycerine,  as  well  as  Handan  Fuyang 
Sebacic  Acid  Factory's  (Handan's)  by- 
product crude  glycerine,  using  Indian 
Import  Statistics  data:  (7)  We  included 
macropore  resin  in  Handan's  normal 
value  calculation  (see  Comment  9);  (8) 
We  corrected  a  certain  ministerial  error 
with  respect  to  Handan's  packing  costs 
(see  Comment  9):  (9)  We  replaced 
incorrect  stirrogate  values  for  activated 
carbon  and  foreign  rail  freight  with 
proper  values  for  certain  exporters' 
normal  value  calculations;  (10)  We 
revised  the  manner  in  which  we 
calculated  the  deduction  for  sales  and 
exci.se  taxes  from  the  Chemical  Weekly 
price  quotes;  (11)  We  valued  the  castor 
oil  which  Hengshui  purchased  from 
both  market  and  non-market  economy 
suppliers  using  the  factory's  actual 
purchase  price  from  a  market-economy 
supplier. 

Analysis  of  Comments  Received 

Comment  1 :  Concentration  Levels  of 
Subsidiary  Products 

The  petitioner  asserts  that  the 
Department  erred  in  its  normal  value 
calculations  by  failing  to  adjust  the 
values  of  the  sebacic  acid  subsidiary 
products  glycerine  and  fatty  acid.'as 
well  as  the  co-product  capryl  alcohol, 
by  their  respective  concentration  levels. 
For  Handan.  the  one  manufacturer  for 
which  the  Department  did  adjust  the 
glycerine  value  to  reflect  its  purity  level, 
the  petitioner  asserts  that  the 
Department  used  the  incorrect  glycerine 
concentration  percentage  in  its  normal 
value  calculation.  Because  Hengshui 
and  Zhong  He  did  not  report  the 
concentration  leveU  at  which  they 
produce  fatty  acid,  the  petitioner  urges 
the  Department  to  use  as  facts  available 
Handan's  fatty  acid  concentration 
levels. 

The  respondents  argue  that  the 
Department  should  not  adjust 


subsidiary  product  values  to  reflect 
differences  in  their  concentration  levels, 
as  these  purity  levels  do  not  affect  the 
products'  usages  or  prices.  The 
respondents  urge  the  Department  to 
follow  its  decision  in  the  final 
determination  of  the  investigation  by 
refusing  to  adjust  products'  surrogate 
values  by  their  concentration  levels  in 
those  cases  in  which  the  products' 
Indian  price  purity  levels  are  unknown. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value  (LTFV 
Investigation):  Sebacic  Acid  from  the 
PRC.  59  F.R.  28053.  28059  (May  31 . 
1994)  [Sebacic  Acid  Final 
Determination).  The  respondents  argue 
that  there  is  no  information  on  the 
record  of  this  case  which  supports  a 
determination  of  the  piulty  level  at 
which  the  co-product  and  subsidiar)' 
products  were  sold.  However,  should 
the  Department  decide  to  adjust  the 
values  for  subsidiary  products  on  the 
basis  of  their  respective  concentration 
levels,  the  respondents  ask  that  the 
Department  adjust  sebacic  acid's  gross 
unit  price  to  reflect  the  concentration 
level  at  which  sebacic  acid  was  sold 
during  the  period  of  review  (POR). 

DOC  Position 

For  purposes  of  the  final  results,  we 
adjusted  the  surrogate  values  for  the 
subsidiary  product  fatty  acid  and  the  co- 
product  capryl  alcohol  to  reflect 
variations  between  the  product's 
reported  concentration  levels  and  the 
sxirrogate  value's  concentration  level. 
We  did  not.  however,  adjust  the 
surrogate  value  for  the  by-product 
glycerine. 

For  purposes  of  the  Sebacic  Acid 
Final  Determination,  the  Department 
slated  that  it  would  not  adjust  surrogate 
values  to  reflect  purity  levels  when  the 
surrogate  value  sources  do  not  indicate 
levels  of  purity  which  can  be  used  for 
comparison  purposes.  Sebacic  Acid 
Final  Determination.  59  F.R.  28053. 
28059  (May  31. 1994).  However,  the 
Department  may  make  surrogate  value 
adjustments  when  information  on  the 
record  provides  a  basis  upon  which  the 
Department  may  infer  Indian  price 
quotes'  purity  percentages.  Notice  of 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Paper  Clips 
from  the  People's  Republic  of  China,  59 
F.R.  51168.  51174  (October  7,  1994)  In 
response  to  a  November  16.  1999. 
inquiry  regarding  the  concentration 
levels  of  Chemical  Weekly  price  quotes, 
the  editor  of  Chemical  Weekly  stated 
that  chemical  price  quotes  which  do  not 
mention  the  chemical's  purity  level  are 
based  on  a  one  hundred  percent  purity 
level.  See  November  22.  1999.  Memo  to 
the  File  from  Christopher  fMddy. 


Because  we  based  the  surrogate  values 
for  capryl  alcohol  and  fatty  acid  on 
Chemical  Weekly  price  quotes  which 
reflect  a  one  hundred  percent  purity 
level,  the  Department  adjusted  those 
products'  surrogate  values  to  reflect  the 
reported  concentration  levels  at  which 
they  were  produced. 

For  purposes  of  the  final  results,  the 
Department  derived  the  surrogate  value 
for  glycerine  from  import  prices 
published  in  the  Indian  Import 
Statistics.  The  Department  does  not 
have  adequate  information  to  determine 
the  purity  level  of  glycerine  generated 
by  the  respondents  and  the  glycerine 
covered  by  the  Indian  Import  prices. 
Because  we  lack  this  necessary 
information,  the  Department  did  not 
make  concentration  level  adjustments 
for  glycerine.  Accordingly,  the 
Department  revised  its  normal  value 
calculations  in  those  instances  in  which 
it  adjusted  the  glycerine  value  by  its 
chemical  concentration  level. 

Finally,  we  disagree  with  the 
respondents'  argument  that  if  we  adjust 
the  values  for  subsidiary  products  we 
should  also  adjust  the  respondents' 
reported  gross  unit  prices  of  sebacic 
acid  to  reflect  the  concentration  level  at 
which  the  product  was  sold  during  the 
POR.  We  make  an  adjustment  to  the 
prices  when  there  is  a  known  difference 
between  the  concentration  levels  of  the 
product  and  the  price  for  the  product. 
The  respondents  sold  sebacic  acid  at  a 
99.5  percent  concentration  level,  and 
the  sebacic  add  prices  which  the 
respondents  reported  to  the  Department 
correspond  with  the  reported  99.5 
percent  concentration  level.  Therefore, 
the  Department  has  no  basis  to  make  the 
type  of  adjustment  requested  by  the 
respondents. 

Comment  2:  Caustic  Soda  Concentration 
Level 

The  petitioner  argues  that  the 
Department  undervalued  the  cost  of 
caustic  soda  by  interpreting  Chemical 
Weekly  prices  as  quotes  for  caustic  soda 
sold  at  one  hundred  percent  purity 
concentration  levels.  The  petitioner 
states  that  it  provided  the  Department 
with  information  indicating  that  liquid 
caustic  soda  is  normally  sold  in  50 
percent  concentration  levels  and  urges 
the  Department  to  adjust  the 
respondents'  caustic  soda  surrogate 
values  from  an  original  caustic  soda 
concentration  level  of  50  percent.  See 
Petitioner's  January  25. 1999.  Surrogate 
Value  Submission. 

The  respondents  assert  that  the 
Department  should  follow  precedent  in 
this  case  and  allow  reductions  for 
caustic  soda  purity  levels  based  on  a 
one  himdred  percent  purity  level 
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standard.  The  respondents  state  that  the 
Department,  in  the  original 
investigation,  based  its  decision 
regarding  caustic  soda  prices  on  a  letter 
from  Chemical  Weekly'a  editor  reporting 
that  Chemical  Weekly  caustic  soda 
prices  reference  caustic  soda  at  a  one 
himdred  percent  purity  level.  See 
Sebacic  Acid  From  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review,  59  Fed.  Reg.  28053.  28059  (Mav 
31. 1994).  The  respondents  argue  that 
Chemical  Weekly  caustic  soda  prices 
reflect  a  one  hundred  percent  dry  basis 
due  to  price  valuation  purposes  for 
buyers  of  different  caustic  soda  purity 
percentages  who  do  not  pay  for  water 
included  in  liquid  caustic  soda.  The 
respondents  urge  the  Department  to 
follow  its  precedent  from  the  Sebacic 
Acid  Final  Determination  and  adjust 
caustic  soda  percentages  according  to 
Chemical  Weekly  caustic  soda  prices 
referencing  caustic  soda  of  one  hundred 
percent  purity. 

DOC  Position 

We  agree  with  the  respondents.  On 
November  16. 1999,  the  Department 
submitted  an  inquiry  to  Chemical 
Weekly  regarding  the  relationship 
between  chemical  purity  levels  and 
price  quotes.  The  editor  of  Chemical 
Weekly  responded  that  chemical  price 
quotes  which  do  not  mention  the 
chemical's  purity  level  are  based  on  a 
one  hundred  percent  purity  level  and 
used  caustic  soda  as  an  example.  See 
November  22, 1999,  Memo  to  the  File 
from  Christopher  Priddy-  Based  on  the 
Chemical  Weekly  editor's  statement,  the 
Department  determined  that  the  caustic 
soda  price  quote  was  based  on  caustic 
soda  of  one  hundred  percent  purit)'. 
Because  the  respondents  reported 
variances  in  the  purity  levels  of  the 
caustic  soda  used  to  produce  sebacic 
acid,  we  have  continued  to  adjust  the 
respondents'  caustic  soda  levels  by  a 
percentage  of  the  one  hundred  percent 
purity  based  on  Chemical  Weekly 
caustic  soda  price. 

Comment  3:  Surrogate  Value  for  Foreign 
Trucking  Freight  Rate 

For  purposes  of  our  preliminary 
results,  we  used  a  trucking  rate  derived 
from  an  April  20.1994.  Times  of  India 
newspaper  article  to  value  foreign 
trucking  freight.  The  petitioner  argues 
that  the  Department  should  use  trucking 
rates  quoted  in  a  May  18.  1998. 
Financial  Express  article  for  purposes  of 
valuing  foreign  trucking  expenses  for 
purposes  of  the  final  results.  Because 
the  article's  rates  are  contemporaneous 
to  die  POR,  the  petitioner  claims  that 
the  article's  trucking  rates  are  preferable 


to  the  rates  used  by  the  Department  for 
purposes  of  the  preliminary  results. 

The  respondents  argue  that  the 
Financial  E-xpress  rates  are  aberrational, 
due  to  a  temporary  shortage  of  vehicles 
in  India  at  the  time  of  the  trucking  rate 
fluotes.  The  respondents  claim  that  the 
high  freight  rates  were  a  regional 
phenomenon  and  do  not  represent  a 
fundamental  trucking  freight  rate 
incroa.'ie  throughout  India.  Accordingly, 
tor  purposes  of  the  final  results,  the 
respondents  request  that  the  Department 
continue  to  value  foreign  trucking 
expenses  with  rates  used  in  the 
preliminary  results. 

DOC  Position 

We  agree  with  the  petitioner  that  the 
May  18.  1998.  Financial  Express 
trucking  freight  rates  are  more 
appropriate  surrogate  values  for 
trucking  expenses  than  the  rates  used 
for  purposes  of  the  preliminary  results. 
as  the  Financial  Express  rates  are 
contemporaneous  to  the  POR.  However, 
as  noted  by  the  respondents  and 
discussed  in  the  Financial  Express 
article,  prices  for  certain  routes  reported 
in  the  article,  such  as  Mumbai  to 
Calcutta,  reflected  increases  resulting 
from  vehicle  shortages  during  the  week 
prior  to  May  18.  1998.  Because  the 
trucking  rate  increases  occurred  at  the 
end  of  the  POR  and  appear  to  be  related 
to  unusual  circumstances,  we  believe 
that  trucking  freight  quotes  effective 
prior  to  the  price  increase  more 
accurately  represent  trucking  freight 
costs  during  the  POR.  Accordingly,  for 
purposes  of  the  final  results,  we  made 
adjustments  to  Financial  Express  truck 
rates  based  on  information  contained  in 
the  article  to  derive  rates  that  would 
have  been  effective  prior  to  the  price 
increase.  See  December  6. 1999.  Final 
Results  Factors  Valuation 
Memorandum. 

Comment  J;  Indirect  Labor 

The  petitioner  argues  that  the 
Department  erroneously  excluded  from 
its  calculation  of  normal  value  indirect 
labor  amount.s  reported  bv  the 
respondents.  The  petitioner  claims  that 
the  Department  cannot  assume  that 
indirect  labor  is  included  in  the  factorv 
overhead  surrogate  value,  as  the 
respondents  have  not  explained  what 
types  of  work  tasks  are  included  in  the 
indirect  labor  category.  Furthermore,  the 
petitioner  notes  that  in  all  prior 
proceedings  of  this  case,  the  Department 
included  indirect  labor  as  reported  by 
the  respondents  in  the  calculation  of 
normal  value. 

The  respondents  counter  by  first 
noting  that,  contrary  to  the  petitioner's 
assertion,  they  explained  the  types  of 


indirect  labor  reported  to  the 
Department  as  labor  such  as 
maintenance  work  that  is  not  directly 
involved  in  the  production  process.  The 
respondents  also  claim  that  the 
Department's  factory  overhead 
calculation,  based  on  the  Reserve  Bank 
of  India  Bulletin  (RBI)  data,  includes  an 
amount  for  indirect  labor.  Specifically, 
the  respondents  state  that  indirect  labor 
is  included  in  the  expense  line-item 
"Repairs  to  Machinery."  The 
respondents  further  argue  that  including 
indirect  labor  hours  may  lead  to  the 
Department's  double  counting  of 
unskilled  labor  hours  as  all  unskilled 
labor  hours  associated  with  the 
production  of  sebacic  acid  have  been 
reported  in  the  factors  of  prtiduction 
table  under  the  field  "Unskilled  Labor 
Hours.  " 

DOC  Position 

We  disagree  with  the  respondents' 
claim  that  indirect  labor  is  included  in 
the  surrogate  factory  overhead  rate; 
specifically,  we  do  not  interpret  the 
expense  line-item  "Repairs  to 
Machinery'"  as  including  indirect  labor. 
Our  examination  of  the  RBI  data 
indicates  that  labor  costs,  irrespective  of 
whether  these  costs  are  direct  or 
indirect,  are  reported  under  separate 
categories  (i.e.. '  .Salaries.  Wages  and 
Bonuses."  "Provident  Fund."  and 
"Employees"  Welfare  Expenses"). 
Therefore,  we  have  no  basis  to  conclude 
that  either  the  cost  element  "Repairs  to 
Machinery  "  or  other  cost  items  included 
in  our  factory  overhead  calculation 
contains  labor  costs  associated  with 
production. 

With  respect  to  the  respondents' 
concern  about  our  double-counting 
unskilled  labor  hours,  we  first  note  thai 
unskilled  labor  hours  reported  in  the 
responses  pertain  to  labor  directly 
related  to  the  production  of  sebacic 
acid.  The  respondent.';  further  stated  that 
reported  indirect  labor  hours  include  all 
labor  hours  which  have  not  been 
included  in  the  direct  labor  total. 
Therefore,  contrary  to  the  respondents" 
assertion,  there  is  no  reason  to  believe 
that  including  reported  indirect  labor 
hours  would  lead  to  the  double- 
counting  of  unskilled  laLor  factors. 
Moreover,  as  noted  by  the  petitioner,  we 
have  included  reported  indirect  labor 
hours  in  our  factors  of  production 
calculations  in  prior  proceedings  of  this 
case,  and  we  have  followed  our 
precedent  in  this  administrative  review 
by  including  indirect  labor  hours  as 
reported  by  the  respondents  in  our 
normal  value  calculation. 
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Comment  5.  Octanol  Valuation 

The  petitioner  argues  that  the 
Department  incorrectly  based  its  octanol 
surrogate  value  on  general  category 
Chemical  Weekly  octanol  prices  rather 
than  more  product-specific  Indian 
Import  Statistics  prices  for  2- 
ethylhexanol.  The  respondents,  on  the 
other  hand,  assert  that  the  Department 
correctly  used  Chemical  Weekly 
"octanol"  price  quotes  which,  as  a  199B 
letter  from  Chemical  Weekly's  editor 
explains,  are  for  2-ethylhexanol.  The 
respondents  state  that  the  Chemical 
Weekly  prices  for  the  domestically- 
produced  2-ethylhexanol  better 
represent  2-ethylhexanors  actual  cost 
and  price  in  the  Indian  domestic  market 
than  import  prices  reported  in  the 
Indian  Import  Statistics.  According  to 
the  respondents,  the  Indian  Import 
Statistics  are  not  as  reliable  as  the 
domestic  Chemical  Weekly  prices,  as  the 
import  prices  are  from  three  exporting 
countries  and  provide  greater  risk  of 
aberrational  sales  or  purity  issues.  The 
respondents  argue  that  even  though  the 
Department  has  relied  on  import 
statistics  in  other  administrative 
renews,  the  Department  should  adopt 
domestic  rather  than  import  prices 
when  deciding  between  two  non- 
aberrational,  contemporaneous 
surrogate  values. 

DOC  Position 

We  agree  with  the  respondents.  When 
the  Department  is  deciding  between  tax- 
and  duly-exclusive,  non-aberrational 
domestic  and  import  prices  for  surrogate 
valuation  purposes,  the  Department's 
preference  is  to  use  domestic  prices. 
Sulfonic  Acid  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Re\-iew,  63  FR  63834.  63837-8  (Nov.  17. 
19981.  In  this  review,  we  have  on  the 
record  a  letter  from  the  editor  of 
Chemical  Weekly  which  states  that  the 
Chemical  Weekly  octanol  price 
corresponds  to  the  domestic  price  for  2- 
ethylhexanol.  Because  we  have  no 
claims  that  either  the  domestic  or 
import  surrogate  value  is  aberrational, 
the  Department  continued  to  value 
octanol  using  Indian  domestic  Chemical 
Weekly  prices  for  2-ethylhexanol.  In 
order  to  have  a  more  representative 
octanol  price  for  this  review,  the 
Department  used  twelve  octanol  rates 
reflecting  each  month  of  the  POR 
supplied  by  the  editor  of  Chemical 
Weekly.  See  November  12. 1999.  Letter 
to  Chemical  Weekly  from  Christopher 
Priddy;  see  oVso  November  22.  1999. 
Memo  to  the  File  from  Christopher 
Priddy. 


Comment  6:  Surrogate  Value  for 
Activated  Carbon 

For  piuposes  of  our  preliminary 
results,  we  valued  activated  carbon 
using  September  10, 1996,  Chemical 
Weekly  export  prices.  The  petitioner 
placed  on  the  record  published 
activated  carbon  import  values 
contemporaneous  to  the  POR  and  argues 
that,  because  the  Department  has  stated 
its  preference  for  using  data  that 
includes  a  range  of  prices  which  are 
within  the  POR,  we  should  value 
activated  carbon  using  these  import 
values  for  purposes  of  our  final  results. 

The  respondents  contend  that  the 
activated  Carbon  import  prices  are  not 
effective  for  liquid  phase  activated 
carbon,  which  is  used  by  the 
respondents,  but.  instead,  represent 
prices  for  the  more  expensive  gas  phase 
activated  carbon.  In  support  of  their 
claim,  the  respondents  rely  on  the 
Department's  past  decision  in  which  it 
found  that  (1)  "The  import  prices  do  not 
appear  to  correspond  to  the  type  of 
activated  carbon  used  by  Chinese 
manufacturers; "  and  (2)  The  "great 
disparity  between  the  import  and  export 
prices  of  activated  carbon  suggests  that 
these  price  quotes  may  be  for  different 
grades  of  activated  carbon."  Sulfanilic 
Acid  From  the  People's  Republic  of 
China:  Final  Results  of  Antidumping 
Duty  Administrative  Review  62  FR 
48597.  48600  (Sept.  16.  1997)  {Sulfanilic 
Acid).  Accordingly,  the  respondents 
urge  the  Department  to  conclude  in  this 
case,  as  we  did  in  Sulfanilic  Acid,  that 
export  prices  are  the  best  available 
information  for  valuing  this  factor. 

DOC  Position 

We  agree  with  the  respondents  that 
import  values  do  not  appear  to 
correspond  to  the  type  of  activated 
carbon  used  by  the  Chinese  producers. 
The  record  of  this  review  contains  three 
sources  of  publicly  available  price  data 
on  activated  cartion:  Chemical  Weekly 
import  and  export  values  and  public 
price  quotes  obtained  from  Indian 
companies.  Although  the  Chemical 
Weekly  prices  do  not  indicate  the  type 
or  specification  of  activated  carbon 
included  in  the  export  and  import 
values,  the  price  quotes  submitted  by 
the  respondents  include  values  for  the 
"powder"  form  of  activated  carbon  used 
by  the  manufacturers  in  this  case. 

In  comparing  prices  from  the  three 
sources  we  found  that  Indian  producers' 
price  quotes  and  export  values  were 
comparable,  but  that  import  values  were 
substantially  higher  than  these  prices. 
As  noted  by  the  respondents,  the 
Department  determined  in  Sulfanilic 
Acid  that  the  disparity  between  import 


and  export  prices  appears  to  be 
attributable  to  the  fact  that  these  prices 
may  be  for  different  types  of  activated 
carbon  and  that  export  prices  are  more 
representative  of  the  type  of  activated 
carbon  used  by  the  Chinese  producers. 
In  Sulfanilic  Acid,  we  also  cited  the  less 
than  fair  value  investigation  of  Polyvinyl 
Alcohol  from  the  PRC.  in  which  we 
found  that  Indian  export  prices  for 
activated  carbon  are  more  reliable  than 
import  prices.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polvvinvl  Alcohol  From  the 
People's  Republic  of  China.  61  FR  14057 
(March  29. 1996). 

Therefore,  considering  the  above 
factors,  we  find  that  Chemical  Weekly 
export  prices  and  public  price  quotes 
obtained  fiom  Indian  companies  are 
more  appropriate  activated  carbon 
surrogate  values.  We  note  that  for 
purposes  of  our  preliminary  results  we 
used  Chemical  Weekly  export  statistics 
to  value  activated  carbon.  For  purposes 
of  the  final  results,  we  have  used  public 
price  quotes  for  "powder"  activated 
carbon  as  the  surrogate  value  for  this 
production  factor  because  these  price 
quotes  are  supported  by  publicly 
available  published  information  (i.e., 
the  export  price)  and.  most  importantly, 
are  specific  to  the  type  of  activated 
carbon  used  by  the  Chinese  producers. 

Comment  7:  Ocean  Freight  Surrogate 
Value 

The  respondents  argue  that  the 
Department  incorrectly  used  a  Sea-Land 
Services,  Ltd.  (Sea-Land)  ocean  freight 
rate  for  the  shipment  of  oxalic  acid  to 
value  the  respondents'  international 
shipping  expenses  for  purposes  of  the 
preliminary  results.  The  respondents 
assert  that  the  Sea-Land  ocean  freight 
quote  is  an  unacceptable  ocean  freight 
surrogate  value  for  several  reasons. 
First,  the  respondents  argue  that  the 
Sea-Land  quote  was  dated  November  16. 
1998.  and.  therefore,  reflects  an  ocean 
freight  rate  outside  the  POR.  The 
respondents  also  state  that  the 
Department  should  not  use  a  Sea-Land 
ocean  freight  rate  for  the  shipment  of 
oxalic  acid  to  Elizabeth.  New  lersey. 
which  references  neither  this  review's 
actual  subject  merchandise,  sebacic 
acid,  nor  the  actual  port  of  destination. 
New  York,  Now  York. 

Moreover,  the  respondents  maintain 
that  Sea-Land's  ocean  freight  quote  is 
unacceptable,  as  it  is  a  premium 
shipping  company  rate  obtained 
through  private  rather  than  pubUc 
channels  for  comparison  and  not 
commercial  purposes.  Because  the 
respondents  view  Sea-Land's  per  metric 
ton  rate  as  significantly  higher  than 
previous  administrative  reviews'  ocean 
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freight  surrogate  values,  the  respondents 
argue  that  Sea-Land's  quote  does  not 
accurately  reflect  ocean  freight  costs  set 
by  Chinese  market  forces.  The 
respondents  urge  the  Department  to 
follow  its  precedence  in  former 
administrative  reviews  or  use  Federal 
Maritime  Commission  rates  to  value 
ocean  freight.  In  the  alternative,  the 
respondents  urge  the  Department  to  use 
ocean  freight  quotes  provided  in  the 
respondents'  August  26. 1999. 
submission  from  Sea-Land.  Hanjin 
Shipping,  or  American  International 
Cargo  Services. 

The  petitioner  asserts  that  the 
Department  correctly  used  the  Sea-Land 
ocean  freight  value  which  the  petitioner 
submitted  on  January  25. 1999.  First,  the 
petitioner  states  that  the  Sea-Land  ocean 
freight  rate  was  obtained  on  November 
16.  1998.  but  was  effective  on  May  1. 
1998.  and.  therefore,  was  within  the 
POR.  The  petitioner  acknowledges  that 
Sea-Land's  ocean  freight  quote  is  for 
Elizabeth,  New  Jersey,  a  city 
geographically  proximate  to  New  York, 
New  York,  and  argues  that  a  price 
differential  between  the  two  port  cities 
would  he  minimal.  The.petitioner  also 
maintains  that  even  though  it  obtained 
the  ocean  freight  quote  from  a  Sea-Land 
sales  agent,  the  rate  is  publicly  available 
on  Sea-Land's  website. 

The  petitioner  argues  that  the 
respondents  have  provided  the 
Department  no  information  to  support     - 
their  assertions  that  Sea-Land  is  a 
premier  shipping  company  and  that  the 
Sea-Land  container  rate  is  only  a 
comparison  rate.  In  addressing  the 
respondents'  arguments  concerning 
price  disparities  between  Sea-Land's 
and  prior  administrative  proceedings' 
ocean  freight  rates,  the  petitioner  argues 
that  because  other  Departmental 
proceedings'  surrogate  values  are  at 
least  thi»e  years  old.  they  are  inaccurate 
and  do  not  satisfy  the  Department's 
preference  for  contemporaneous 
surrogate  values.  The  petitioner  urges 
the  Department  to  use  the  Sea-Land 
quote  for  purposes  of  the  final  residts 
and  cited  several  past  Departmental 
proceedings  in  which  the  Department 
relied  on  Sea-Land  shipping  quotes  to 
value  ocean  freight. 

DOC  Position 

For  purposes  of  these  final  results,  we 
used  ocean  freight  prices  provided  to 
the  Department  by  Maersk.  Inc.  (Maersk) 
as  surrogate  values  for  ocean  freight.  To 
ascertain  the  comparability  of  Sea- 
Land's  and  other  international  freight 
carriers'  prices  for  the  POR.  the 
Department  contacted  Maersk  on 
November  5. 1999.  and  requested  that 
Maersk  provide  its  POR-applicablo 


freight  quotes  and  the  maximum 
number  of  potmds  which  Maersk  can 
ship  in  a  twenty-foot  container.  Maersk 
provided  May  i.  1997.  and  May  1.  1998. 
per-container  ocean  freight  rates  which 
varied  only  slightly  from  the  May  1 . 
1998.  Sea-Land  rate  provided  by  the 
petitioner.  See  November  8. 1999.  and 
November  9. 1999,  Memos  to  the  File 
from  Christopher  Priddy.  However,  the 
maximum  number  of  pounds  which 
Maersk  reported  it  can  ship  in  a  twenty- 
foot  container  deviated  significantly 
from  the  maximum  number  of  pounds 
used  by  the  petitioner  to  calculate  the 
Sea-Land  per  metric  ton  rate  in  its 
January  25.  1999,  submission.  We 
contacted  Sea-Land  but  could  not 
corroborate  the  maximima  number  of 
pounds  it  stated  it  can  ship  in  a  twenty- 
foot  container  with  the  amount  used  in 
the  petitioner's  ocean  freight 
calculations.  See  November  10, 1999, 
Memo  to  the  File  from  Christopher 
Priddy. 

Maersk's  assertion  of  the  maximum 
nimiber  of  pounds  capable  of  being 
shipped  in  a  twenty-foot  container  is 
consistent  with  information  previously 
filed  with  the  Department.  See  June  20. 
1997.  Memo  to  the  File  bom  Charles 
Riggle  for  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  Romania:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  32292 
(June  13.  1997).  Because  we 
corroborated  the  maximum  number  of 
potmds  which  Maersk  can  ship  to 
customers  in  a  twenty-foot  container, 
we  used  a  per-metric  ton  ocean  freight 
surrogate  value  based  on  the 
information  provided  by  Maersk.  The 
Department  has  relied  on  Maersk  ocean 
freight  rates  in  previous  cases  for  ocean 
freight  valuation  purposes.  See  Tapered 
Roller  Bearings  from  Romania,  62  FR 
32232  (June  13,  1997);  Manganese  Metal 
From  the  People's  Republic  of  China: 
Final  Results  of  Second  Antidumping 
Administrative  Review,  64  FR  49447 
(September  13, 1999);  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value  and  Postponement 
of  Final  Determination:  Creatine 
Monohydrate  from  the  PRC.  64  FR 
4 1 375  (July  30,  1 999).  Our  decision  to 
use  Maersk  information  as  the  basis  for 
an  ocean  freight  surrogate  value  is  also 
based  on  the  fact  that  Maersk  provided 
rates  effective  at  both  the  begitming  and 
end  of  the  POR.  By  using  an  average  of 
these  two  values,  the  Department 
adopted  an  ocean  freight  siuTogate  value 
more  reflective  of  the  POR  than  the 
single-month  ocean  freight  rate  supplied 
by  Sea-Land.  Although  certain 
respondents  made  shipments  of  sebacic 


acid  to  Chicago,  Illinois,  the  Department 
was  unable  to  obtain  freight  rales 
through  to  Chicago.  We  have 
accordingly  used  the  Maersk 
international  freight  rate  to  New  York  in 
valuing  the  respondents'  shipments  to 
Chicago. 

Comment  8:  By-Product  Glycerine 
Valuation 

The  respondents  argue  that  the 
Department  should  value  glycerine  for 
Hengshui  and  Zhang  He  using  either  an 
averaged  value  for  refined  and  crude 
glycerine  or  the  surrogate  value  for  95 
percent  refined  glycerine.  The 
respondents  state  that  the  Chinese 
sebacic  acid  manufacturer:^  produce 
both  crude  and  refined  glycerine  and 
that  the  respondents  provided  the 
refined  glycerine's  technical 
specifications.  The  respondents  assert 
that  the  Department  has  on  the  record 
the  factors  tised  for  producing  the 
refined  glycerine,  as  well  as  statements 
by  Hengshui  and  Zhong  He  that  they 
produce  95  pefcent  refined  glycerine. 
Accordingly,  for  Hengshui  and  Zhong 
He.  the  respondents  urge  the 
Department  to  adjust  the  glycerine 
values  to  95  percent  purity  glycerine 
prices  or  use  averaged  crude  and  refined 
quality  glycerine  values. 

The  petitioner  maintains  that  the 
Department  should  adjust  the  glycerine 
siuTogate  value  to  reflect  an  85  percent 
concentration  level  for  glycerine 
produced  by  Hengshui  and  Zhong  He 
and  an  60  percent  concentration  level 
for  glycerine  produced  by  Handan.  The 
petitioner  argues  that  the  respondents' 
technical  specifications  regarding 
refined  glycerine  are  unacceptable,  as 
the  respondents  oidy  provide  a 
statement  concerning  the  95  percent 
purity  percentage  of  the  produced 
glycerine.  The  petitioner  also  argues 
that  the  respondents  have  reported  in 
neither  narrative  nor  diagram  form  the 
glycerine  refinement  process  and  the 
stage  at  which  this  refinement  occurs. 
Moreover,  the  petitioner  alleges  that  the 
respondents  have  provided  no 
information  to  support  their  claim  that 
the  reported  glycerine  production 
factors  are  for  the  95  percent  refined 
glycerine. 

DOC  Position 

We  agree  with  the  respondents  and 
used  a  sunogate  value  for  refined 
glycerine  to  value  Hengshui's  and 
Zhong  He's  glycerine  by-products  and  a 
crude  glycerine  surrogate  value  for 
Handan's  by-product  glycerine.  For 
purposes  of  this  administrative  review, 
both  Hengshui  and  Zhong  He  reported 
in  their  technical  description  of  the 
sebacic  acid  production  stages  that 
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glycerine  was  later  purified  by  the 
factories  to  95  percent  refined  glycerine. 
We  believe  that  Hengshui's  and  Zhong 
He's  statements  provide  a  reasonable 
basis  for  determining  that  the  glycerine 
purification  costs  were  included  in  the 
factors  of  production  which  the  two 
respondents  reported  to  the  Department. 
Furthermore,  in  the  prior  review  of  this 
proceeding  the  Department  verified  that 
Handan  and  Hengshui  produced  and 
sold  refined  glycerine.  The  Department 
grants  a  by-product  credit  based  on  the 
subsidiar)'  product's  refined  value  in 
those  cases  in  which  the  factors  of 
production  to  convert  the  by-product  to 
the  refined  grade  have  already  been 
included  in  the  subject  merchandise's 
overall  production  costs-  Sebacic  Acid 
form  the  PBC:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review,  63  FR  43373,  43378  (Aug.  13, 
1998).  Because  the  Department 
concluded  that  costs  for  Hengshui's  and 
Zhong  He's  glycerine  refinement  were 
included  in  the  sebacic  acid  production 
costs  and  because  Hengshui  and  Zhong 
He  reported  quantities  of  refined 
glycerine  produced,  we  used  the  refined 
glycerine  surrogate  values  for  glycerine 
produced  by  Hengshui  and  Zhong  He, 
We  continued  using  the  crude  glycerine 
surrogate  to  value  Handan's  by-product 
glycerine. 

We  have  calculated  a  new  refined 
glycerine  surrogate  value  for  purposes  of 
the  final  results.  The  Department's  basis 
for  a  glycerine  surrogate  value  for 
purposes  of  the  preliminary  results  was 
based  on  Chemical  Weeldy  price  quotes 
for  glycerine  in  the  Indian  domestic 
market.  See  Preliminary  Results  Factors 
Valuation  Memorandum.  August  2, 
1999.  at  Attachment  10.  For  purposes  of 
valuing  refined  and  crude  glycerine  for 
the  final  results,  we  used  the  averages 
of  Indian  Import  Statistics  data 
provided  by  the  respondents  for  refined 
and  chemically  pure  as  well  as  crude 
glycerine  from  )apan.  Malaysia,  the 
Netherlands,  and  the  United  States. 
.■Mthough  the  Chemical  Weekly  price 
quotes  used  for  purposes  of  valuing 
glycerine  in  the  preliminary  results 
were  contemporaneous  to  the  POR. 
these  price  quotes  did  not  reference 
glycerine  type.  In  order  to  accurately 
value  the  two  types  of  glycerine  which 
the  respondents  reported  as  by-products 
of  sebacic  acid,  the  Department  used 
Indian  Import  Statistics  data  which 
referenced  the  type  of  glycerine  for 
which  the  prices  were  provided. 

Comment  9:  Ministerial  Errors  Alleged 
by  the  Petitioner 

The  petitioner  maintains  that  the 
Department  should  correct  the  following 
ministerial  errors  discussed  in  the 


Department's  Preliminary  Results 
Factors  Valuation  Memorandum:  li) 
The  Department  should  include  a  value 
for  sodium  chloride  in  Zhong  He's 
normal  value  calculation  as  Zhong  He 
reported  that  it  used  this  input:  (2)  In 
Handan's  normal  value  calculation,  the 
Department  shoiJd  include  a  value  for 
macropore  resin  as  Handan  reported 
that  it  used  this  chemical:  (3)  The 
Department  should  correct  Handan's 
total  packing  costs. 

The  respondents  disagree  with  the 
petitioner's  assertion  regarding  the 
inclusion  of  a  sodium  chloride  value  in 
Zhong  He's  normal  value  calculation. 
The  respondents  assert  that  Zhong  He 
stated  in  its  supplemental  questionnaire 
response  that  it  did  not  use  sodium 
chloride  during  the  POR  and  that  the 
Department  correctly  omitted  sodium 
chloride  from  Zhong  He's  normal  value 
calculation. 

DOC  Position 

We  agree  with  the  petitioner 
concerning  alleged  errors  (2)  and  (3)  and 
have  corrected  for  these  errors;  we  agree 
with  the  respondents  concerning  alleged 
error  (1)  and  continued  to  omit  sodium 
chloride  from  Zhong  He's  normal  value 
calculation. 

Final  Results  of  the  Review 

As  a  result  of  our  analysis  of  the 
comments  we  received,  we  determine 
that  the  following  weighted-average 
margins  exist  for  the  period  July  1, 1997 
through  )une  30,  1998: 


Manufacturer/expoitsr 

Margin 
(percent) 

Tianjin  Ctiemicals  l/E  Corp 

Sinochem  Internationa)  Chemi- 

2.74 
0.00 

Guangdong  Owmlcals  VE 
Conj 

9.01 
243.40 

Assessment  Rates 

The  Department  shall  determine  and 
the  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  importer- 
specific  assessment  rates  ba.sed  on  the 
ratio  of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
to  the  total  estimated  entered  value  of 
the  examined  sales.  We  estimated  each 
exporter's  entered  values  by  subtracting 
international  movement  expenses  from 
each  exporter's  reported  gross  unit 
prices.  'These  rates  will  be  assessed 
uniformly  on  ail  entries  of  that 
particular  importer  made  during  the 
POR.  Pursuant  to  19  CFR  351.106(c)(2), 
we  will  instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidumping 


duties  all  entries  for  any  importer  for 
whom  the  assessment  rate  is  deminimis 
(i.e..  less  than  0.50  percent).  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  Tianjin  Chemicals  and 
Guangdong  Chemicals  will  be  the  rates 
stated  above,  and  the  cash  deposit  rate 
for  SICC  will  be  zero;  (2)  For  companies 
previously  found  to  be  entitled  to  a 
separate  rate  and  for  which  no  review 
was  requested,  the  cash  deposit  rates 
will  be  the  rate  established  in  the  most 
recent  review  of  that  company;  (3)  For 
all  other  PRC  exporters  of  subject 
merchandise,  the  cash  deposit  rates  will 
be  243.40  percent,  the  PRC  country- 
wide rate;  and  (4)  The  cash  deposit  rate 
for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rate  applicable  to  the  PRC  supplier  of 
that  exporter.  These  deposit  rates,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

J^oUfication  of  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  See 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures:  Procedures  for 
Imposing  Sanction  for  Violation  of  a 
Protective  Order.  63  FR  24391,  24404 
(May  4, 1998).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  the  APO  is  a  sanctionable 
violation. 
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This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  December  6,  19S9, 
Richard  W,  Moteland, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  99-32224  Filed  12-10-99:  8:45  ami 

BIUJNG  CODE  3510-OS-I> 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Practitioner  Records  Maintenance  and 
Disclosure  Before  the  Patent  and 
Trademark  Office 

ACTION:  Proposed  collection:  comment 
request. 

summary:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U,S,C, 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  Fobruar)'  1 1 . 
2000. 

ADDRESSES:  Direct  all  wTitten  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027, 14th  and 
Constitution  Avenue.  NW,  Washington, 
D.C.  20230  or  via  the  Internet 
(LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Nora  Cordova,  Patent  and  Trademark 


Office.  Box  OED,  Washington.  D.C. 
20231.  by  telephone  at  (703)  306-4097. 
SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Commissioner  of  Patents  and 
Trademarks,  under  the  direction  of  the 
Department  of  Commerce,  has  the 
authority  to  establish  regulations  for  the 
conduct  of  proceedings  in  the  Patent 
and  Trademark  Office  (PTO)  under  35 
use  6(a)  and  to  prescribe  regulations 
governing  the  conduct  of  agents, 
attorneys  or  other  persons  representing 
applicants  and  other  parties  before  the 
PTO  (35  use  31). 

Disciplinar>-  Rule  37  CFR  10.112(c)(3) 
of  the  PTO  Code  of  F^fessional 
Responsibility  requires  that  an  attorney 
or  agent  maintain  complete  records  of 
all  fimds,  securities  and  other  properties 
of  clients  coming  into  his  or  her 
possession,  and  to  render  appropriate 
accounts  to  the  client  regarding  the 
funds,  seciuities  and  other  properties. 
These  record  keeping  requirements  are 
necessary  to  maintain  the  integrity  of 
client  property.  Similar  record  keeping 
is  required  by  each  Slate  Bar  of  its 
attorneys. 

The  PTO  Code  of  Professional 
Responsibility  (37  CTR  10.20  to  10.112) 
requires  that  an  attorney  or  agent  will 
report  knowledge  of  certain  violations  of 
the  Code  to  the  IH'O.  in  accordance  with 
37  CFR  10.23(c)(16)  and  10.24.  This 
collection  requirement  is  necessar>'  to 
investigate  and  possibly  prosecute 
violations  of  the  PTO  Code.  Under  35 
use  32,  the  Commissioner  may,  after 
notice  and  opportunity  for  a  hearing, 
suspend,  exclude  or  disqualify  any 
practitioner  from  fiulher  practice  before 
the  PTO  based  on  noncompliance  with 
the  regulations  established  under  S  31  of 
this  title. 


The  information  collected  (reports  of 
alleged  violatioos  of  the  PTO  Code  of 
Professional  Responsibilit)')  is  used  by 
the  Director  of  Enrollment  and 
Discipline  (OED)  to  conduct 
investigations  and  prosecute  violations 
as  appropriate  (37  CFR  10.131(a)&(b)).  If 
this  information  is  not  collected,  the 
Director  of  OED  would  have  no 
knowledge  of  alleged  violations  and 
would  be  unable  to  enforce  this 
provision  of  the  PTO  Code. 

n.  Method  of  collection 

By  mail,  facsimile,  or  hand  carry 
when  an  indi\idual  is  required  to 
participate  in  the  information 
collection. 

OI.  Data 

OMB  Number:  0651-0017. 

Form  Numbers:  N/A. 

Type  of  Review:  Renewal  without 
change. 

Affected  Public:  Individuak  or 
households:  business  or  other  for-proBi; 
Federal  Government. 

Estimated  Number  of  Respondents: 
230  responses  for  record  keeping 
maintenance  and  100  responses  for 
violation  reporting  per  year. 

Estimated  Time  Per  Response:  It  is 
estimated  to  take  9  hours  for  record 
keeping  maintenance  and  5  hours  for 
violation  reporting. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  2570  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  SO  (no  capital  start-up  or 
maintenance  oxpenditiu^s  are  required). 
Using  the  professional  hourly  rate  of 
SI  75.00  for  associate  attorneys  in 
private  firms  and  the  hourly  rate  of 
S25.00  for  a  para-professional/clerical 
worker,  the  PTO  estimates  SI  39,250  per 
year  for  salary  costs  associated  with 
respondents. 


Recofd  Keeping  Maintenance 
Violation  Reporting  

Totals  


Esliinated 
titnefor 


(tmurs) 


Estimated  Estimated 

annual  annual 

burden  hours   '      responses 


2070 
SCO 


2570 


230 
100 


330 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 


approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  7.  1999. 
Linda  Engebneier, 

Departmental  Forms  Clearance  Officw.  Office 
of  the  Chief  Information  Officer 
IFR  Doc.  99-32160  Filed  12-10-99;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustment  of  Import  Limits  tor  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

Decembur?.  1999 

agency:  Committee  for  tlie 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  13. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
lanet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  htlp:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Autboritv:  Section  204  of  the  Agricultural 
Act  of  195fi.  a-s  amended  (7  U.S.C.  18541; 
Executive  Order  1 1B51  of  March  3. 1972.  as 
amended. 

The  cutienl  limits  for  certain 
categories  are  being  adjusted  for  special 
shift  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  PR  71096. 
published  on  December  23, 1998).  Also 
see  63  FR  69057.  published  on 
December  15.  1998. 
Troy  H.  Crihb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplemenUlioo  of  Textile 
Agraements 
December  7. 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washin^n.  DC 
20229 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  8. 1998.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manubctuied  in  Taiwan  and 
exported  during  the  twelve-month  period 


which  began  on  lanuary  1. 1999  and  extends 
through  December  .11. 1999. 

Effective  on  December  13.  1999.  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement: 


Categofy 


Adjusted  twelve-monlh 
limit' 


Group  11 
237.  239.  330-  738.710,966  square 

332.  333/334/  meters  equivalent. 

335.  336.  338/ 

339.  340-345, 

347/348,  349, 

350/650,  351. 

352/652.  353, 

354,  359-C/ 

659-C'.  359-H/ 

659-H  3,  359- 

0<.  431-444. 

445/446,  447/ 

448  459.  630- 

632,  633/634/ 

635,  636,  63a' 

639,  640,  641- 

644.  64S«46, 

647/648.  649. 

651,653.654. 

659-35.659- 

08.  831-844. 

and  846-859. 

as  a  group. 
Subievels  in  Group  II 

331  .«.~ 503.023  dozen  pairs 

336 «..    148.809  dozen 

338/339 975.457  dozer. 

638/638 I  6.749,460  dozen. 

Within  Group  II  Sut)- 

group 
636 I  396.209  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count lor  any  imports  exported  after  December 
31,  1998 

2  Category  359-C:  only  HTS  numt)ers 
610342.2025.  6103  49.8034,  6104  62  1020. 
6104.69.8010.  6114.20.0048,  6114.20.0052. 
6203.42.2010.  6203,42.2090.  6204.622010. 
6211.320010.  621132.0025  and 

6211.42.0010.  Category  659-C  only  IHTS 
numbers  6103.230055.  6103.432020. 
6103.43.2025.  6103492000.  6103498038. 
6104.63.1020,  6104.631030,  610469,1000, 
6104.69,8014.  6114,30,3044,  6114.30,3054. 
6203.432010.  6203,43,2090,  6203.491010. 
6203.49.1090.  6204.63.1510.  6204.69,1010, 
6210.10.9010,  6211.33.0010.  6211.33.0017 
and  6211  43.0010 

^Category  359-H:  only  HTS  numbers 
6505901540  and  6505.90.2060:  Category 
659-H:  only  HTS  numbers  6502.009030. 
6504009015,  6504.00.9060.  6505.90  5090. 
6505  90  6090  6505.90.7090  and 

6505-90,8090 

"  Category  359-0:  all  HTS  numbers  except 
610342,2025,  6103,49.8034,  6104.62.1020. 
6104.698010,  6114.20.0048,  6114.20.0052. 
6203.42.2010.  6203.42  2090,  6204,62.2010, 
6211.32.0010,  6211320025,  6211.42.0010 
(Category  359-C):  6505,90,1540  and 
650S.SO.2060  (Category  359-H). 

'Category  659-S:  only  HTS  numbers 
611231,0010.  6112,31.0020,  6112.41.0010. 
6112.41.0020.  611241.0030.  611241.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211  12.1020 


8  Category  659-0:  all  HTS  numt)ers  except 

6103,23.0065.  610343.2020,    610343.2025, 

6103,49.2000,  6103.498038,     6104,63,1020, 

6104,63,1030,  610469,1000.    6104,69,8014. 

6114,30.3044,  6114  30,3054,    6203.43  2010, 

620343.2090.  6203.49.1010.    6203.49  1090, 

6204,63,1510.  6204.69  1010,    6210.10,9010. 

621133.0010.  6211.33,0017.     621143.0010 

(Category  659-C);            6502.00.9030. 

6504.00.9015,  6504  00.9060,    6505.90.5090. 

6505906090.  6506  90.7090,     6505,90,8090 

(Category  659-H):            6112.310010. 

6112.31,0020.  6112.41.0010.    6112,410020. 

6112.41.0030.  6112.41,0040,    6211,11,1010, 

6211,11.1020.  6211,12.1010            and 
6211,12.1020  (Category  559-S). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  5S3(a)(l). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32161  Filed  12-10-99;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Restraint  Limits 
tor  Certain  Cotton.  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Thailand 

Uer.ember  7.  1999, 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

Umits. 

EFFECTIVE  OATE:  December  14. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  US. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Autboritv;  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
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CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  F17  71096, 
published  on  December  23. 1998).  Also 
see  63  FR  58369,  published  on  October 
30, 1998. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  ofTextile 
Agreements 

December  7.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasurv,  Washington,  DC 
20229. 

Dear  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  27, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
ofTextile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  period  which  began  on 
)anuar\'  1. 1999  and  extends  through 
Decembers!.  1999. 

Effective  on  December  14.  1999.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  forunder  the  Uruguay 
Round  .^g^eement  on  Textiles  and  Clothing; 


Category 


Adjusted  twelve-month 
lim«' 


Group  II 

237.  331-348,  350- 
352,  359-H  2, 
359pt.  3,  431 ,  433- 
438,  440.  442- 
448,  459pl.',  631, 
633-652,  659-H  5, 
659pt«,  831,833- 
838,  840-858  and 
859pt, ',  as  a 
group, 

Subievels  in  Group  II 

345  

438  


344.934.409  square 
meters  equivalent 


368,632  dozen. 
20.105  dozen. 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtier 
31.  1998 

^Category  359-H:  only  HTS  numbers 
6505  90.1540  and  6505.90,2060. 

'Category  359pt :  all  HTS  numbers  except 
6505,90,1540,  6505,90.2060  (Category  359- 
H):  and  6406,99,1550, 

'Category  459pt,,  all  HTS  numl)ers  except 
6405,206030,  6405.20,6060.  6405,20,6090, 
6406.99,1505  and  6406,99  1560, 

^Category  659-+I:  only  HTS  numbers 
6502.00,9030,  6504009015.  6504  00  9060. 
6505.90.5090.  6505,90  6090.  6505.90.7090 
and  6505,90,8090 

"'Category  659pt.:  all  HTS  numbers  except 
650200,9030,  6504,00,9015.  6504.00,9060. 
6505.90.5090.  6505.90.6090.  6505.90.7090. 
6505.908090  (Category  659-H): 

6406.99.1510  and  6406.99  1540. 

'Category  859pt :  only  HTS  numbers 
6115,19,8040.  6117,10,6020.  6212,10,5030. 
6212109040.  621220,0030.  6212,300030, 
6212.90.0090.  5214  10.2000  and 

6214.90.0090. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
-Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32162  Filed  12-10-99;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

(CPSC  Docket  No.  0O-C0OO2] 

Baby's  Dream  Furniture,  Inc., 
Corporation,  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safeti,' 

Commission. 

action:  Notice. 

summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consimier  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20.  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Baby's 
Dream  Furniture,  Inc..  a  corporation, 
containing  a  civil  penalty  of  S200.000. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  bv  December 
28.  1999. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  wTilten  comments  to  the 
Comment  00-C0002,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  I-  Moore,  Trial  Attorney,  Office 
of  Compliance  and  Enforcement, 
Consumer  Induct  Safety  Commission, 
Washington,  DC.  20207;  telephone 
(301)504-0626,1348. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated;  December  B,  1999. 
Sadye  E.  Dunn. 

Secretary: 

Settlement  Agreement  and  Order 

1 .  This  Agreement,  made  by  and 
between  the  staff  of  the  U.S.  Consimier 
F^duct  Safety  Commission,  ( "the  staff, " 
or  "the  CPSC")  and  Baby's  Dream 
Furniture,  Inc,  ("Baby's  Dream")  a 
corporation,  in  accordance  with  16  CFR 
11 18.20  of  the  Commission's  Procedures 


for  Investigations.  Inspections,  and 
Inquiries  under  the  Consumer  I^oduct 
Safety  Act  ("CPSA"),  is  a  Settlement,  a 
complete  resolution  of  the  staff 
allegations  set  forth  below. 

/.  The  Parties 

2.  The  CPSC  is  an  independent 
federal  regulatory  agency  responsible  for 
the  enforcement  of  the  CPSA,  IS  U.S.C. 
2051-2084. 

3.  Baby's  Dream  Furniture,  Inc,  is  a 
corporation  organized  and  e.visting 
under  the  laws  of  the  Stale  of  Georgia. 
Its  principal  offices  are  located  at 
Highway  41  North,  todustrial 
Boulevard,  Buena  Vista,  GA  31803. 

//  The  Proifucl 

4.  Between  December.  1994  and  May. 
1997  Baby's  Dream  manufactured 
approximately  13,000  "Generation" 
model  cribs  in  Georgia  and  distributed 
them  in  the  United  States.  Baby's  Dream 
is.  therefore,  a  manufacturer  and 
distributor  of  a  consumer  product  in 
United  States  commerce.  15  U.S.C. 
2052(a)(1).  (4),  (5)  and  (11). 

5.  The  Generation  crib  that  is  subject 
of  this  Agreement  has  a  drop  gate 
mechanism  that  is  attached  to  the  top 
rail  of  the  front  frame  using  four  hinges. 
This  mechanism  allowed  for  opening 
and  closing  of  the  drop  gate  to  permit 
access  inside  the  crib  (rather  than  the 
whole  frame  mo\'ing  up  and  down). 

///.  Staff  Allegations 

6.  The  heavy  weight  of  the  oak  gate 
and  the  use  of  four  hinges  on  oak 
(veneration  cribs  manufactured  from 
December  1994  through  May  1997. 
allow  a  finger  to  get  seriously  injured  if 
caught  between  the  bottom  rail  of  the 
movable  drop  gate  and  the  top  rail  of  the 
stationan,'  front  frame  while  the  drop 
gate  is  being  operated. 

7.  Between  March.  1997  and 
December.  1997,  Baby's  Dream  received 
nine  reports  of  injuries  that  occurred 
while  the  (jeneration  crib  drop  gate  was 
being  operated.  The  injiuies,  to  one 
adult  and  eight  babies,  included 
a\-ulsion  of  fingertips,  partial 
amputation  of  finger  tips  and  crushing 
of  finger  tips.  On  December  30.  1997, 
Baby's  Dream  reported  the  problem  to 
the  CPSC. 

8.  Baby's  Dream  obtained  information 
which  reasonably  supported  the 
conclusion  that  its  Generation  crib 
contained  a  defect  which  could  create  a 
substantial  product  hazard  but  failed  to 
report  that  information  in  a  timely 
manner  as  required  bv  section  15(b)  of 
the  CPSC.  15  U.S.C.  2'064{b). 
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IV.  Response  of  Baby's  Dream 

9.  Baby's  Dream  denies  the  allegations 
of  the  staff  that  the  Generation  cribs 
contain  a  defect  which  could  create  a 
substantial  product  hazard  pursuant  to 
section  15(a)  of  the  CPSA,  15  U.S.C. 
2064(a).  denies  that  it  violated  the 
reporting  requirements  of  section  15(b) 
of  the  CPSA.  15  U.S.A.  2064(b).  and 
further  denies  the  other  allegations  of 
the  CPSA  as  stated  herein. 

10.  Baby's  Dream  reported  the 
problem  with  the  Generation  cribs 
described  above  and  voluntarily 
implemented  a  recall  to  repair  the  cribs 
under  the  CPSA  fast  track  program. 

11.  Baby's  Dream  is  entering  into  this 
Settlement  Agreement  to  avoid 
incurring  the  additional  legal  costs 
associated  with  contesting  a  fine  action 
against  the  CPSA  in  protracted 
litigation,  and  this  Agreement  does  not 
constitute,  and  is  not  evidence  of.  an 
admission  of  liability  or  wrongdoing  by 
Baby's  Dream. 

V.  Agreement  of  the  Parties 

12.  The  Commission  has  jurisdiction 
over  this  matter  and  Baby's  Dream 
under  the  Consimier  Product  Safety  Act, 
15  U.S.C.  2051  et  sea. 

13.  Baby's  Dream  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have  to:  (1)  An 
administrative  or  judicial  hearing  with 
respect  to  the  staff  allegations  discussed 
in  paragraphs  4  through  8  above;  (2) 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  Order;  (3)  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  lS(b)  of 
the  CPSA,  15  U.S.C.  2064(b).  has 
occurred;  and  (4)  a  statement  of  findings 
of  fact  and  conclusion  of  law  vdth 
regard  to  the  staff  allegations. 

14.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
.Agreement  and  Order  shall  be  placed  on 
public  record  and  in  the  Federal 
Register  in  accordance  with  1 6  CFR 
1118.20.  The  Settlement  Agreement  and 
Order  becomes  effective  upon  final 
acceptance  by  the  Conunission  and  its 
service,  upon  Baby's  Dream. 


15  For  purposes  of  Section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  upon  final 
acceptance  of  this  Settlement 
Agreement  by  the  Commission,  the 
parties  agree  that  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

16.  Baby's  Dream  shall  piay  the 
Consumer  Product  Safety  Commission  a 
civil  penalty  in  the  amount  of  two 
himdred  thousand  dollars 
(S200.000.00).  The  payment,  by  check 
made  out  to  the  United  States  Treasury, 
shall  be  dated  on  or  before  December  31, 
1999.  and  placed  in  the  Commission's 
possession  on  or  before  the  close  of 
business,  December  29.  1999.  following 
final  acceptance  of  the  Settlement 
Agreement  and  Order. 

17.  Baby's  Dream  agrees  to  entry  of 
the  attached  Order,  which  is 
incorporated  herein  by  reference,  and  to 
be  bound  by  its  terms. 

18.  This  Settlement  Agreement  is 
binding  upon  Baby's  Dream  and  the 
assigns  or  successors  of  Baby's  Dream. 

19.  Agreements,  understandings, 
representations,  or  interpretations  made 
outside  this  Settlement  Agreement  and 
Order  may  not  be  used  to  vary  or  to 
contradict  its  terms. 

Baby's  Dream  Furniture.  Inc. 

Dated:  Noveml>er  3.  1999. 

By: 
GoshtsablDavjd)  Felfeli. 
President,  Baby's  Dream  Furniture,  Inc. 
U.S.  Consumer  Product  Safety  Commission 
Alan  R  Schoem. 

Assistant  Executive  Director,  Office  of 
Compliance. 
Eric  L.  Stone, 

Director.  Legal  Division,  Office  of 
Compliance. 

Dated:  November  29, 1999. 

By: 
William  |.  Moore.  )r.. 
Attorney,  Legal  Division,  Office  of 
Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between  Baby's 
Dream  Furniture,  Inc..  a  corporation, 
and  the  staff  of  the  U.S.  Consumer 
Product  Safety  Commission;  and  the 


Commission  having  jurisdiction  over 
the  subject  matter  and  Baby's  Dream 
Fumitiue,  Inc.,  and  it  appearing  that  the 
Settlement  Agreement  and  Order  is  in 
the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be.  and  hereby  is.  accepted, 
and  it  is 

Further  ordered,  that  Baby's  Dream 
Fiu-niture,  Inc.  shall  pay  the 
Commission  a  civil  penaltv  in  the 
amount  of  TWO  HUNDRED 
THOUSAND  AND  00/100  dollars. 
($200,000.00)  bv  check  to  the  U.S. 
Treasury  dated  December  31, 1999. 
delivered  to  the  Commission  on  or 
before  the  close  of  business,  December 
29. 1999,  after  service  of  this  Final 
Order  upon  Baby's  Dream  Furniture. 
Inc. 

Provisionally  accepted  and  Provisional  Order 
issued  on  the  8th  day  of  December.  1999. 

By  Order  of  the  Commissioo. 
Sadye  E.  Dunn, 

Secretary.  U.S.  Consumer  Product  Safety 
Commission. 

IFR  Doc  99-32238  Filed  12-10-99;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Corrected  Air  Force  A-76  Initiatives 
Coat  Comparisons  and  Direct 
Conversions  (As  of  30  Sap  1999) 

The  Air  Force  is  in  the  process  of 
conducting  the  following  A-76 
initiatives.  Cost  comparisons  are  public- 
private  competitions.  Direct  conversions 
are  functions  that  may  result  in  a 
conversion  to  contract  without  public 
competition.  These  initiatives  were 
announced  and  in-progress  as  of  30  Sep 
1999.  include  the  installation  and  state 
where  the  cost  comparison  or  direct 
conversion  is  being  performed,  the  total 
authorizations  tmder  study,  public 
announcement  date  and  actual  or 
anticipated  solicitation  date.  The 
following  initiatives  are  in  various 
stages  of  completion. 


Functton(s) 


Total  au- 

thorlza- 

lions 


Public  an- 

nourx»ment 

date 


Sdidtalion 

issued  or 

scheduled 

date 


ANDERSEN  

ANDREWS 

ANDREWS  

ANDREWS  

BABKSDALE  

BEALE  


GUAM 
MD 
MD 
MD 
LA 
CA 


Coat  Comparisons 

i  SUPPLY  AND  TFlANSPOFtTATION  

AIRCRAFT  MAINTENANCE  AND  SUPPLY 

GROUNDS  MAINTENANCE  

HEATING  SYSTEMS  

PROTECTIVE  COATING  

BASE  OPERA'HNG  supponr 


317 

815 

9 

22 

13 

383 


2S-Oun-96 
2S-^lul-97 
17-Dac-98 
17-Dac-9e 
14-0ec-9e 
08-Sep-99 


28-May-99 
26-May-99 
17-NOV-99 
17-NOV-99 
31-Oct-99 
07-Mar-01 
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Installation 


Function(s) 


Total  au-         Pudltc  an- 
tboriza-        nouncemem 
lions  date 


Solicttation 


scheduled 
date 


BOLUNG   

CARSWELL  

CHEYENNE  MTN  . 

DOVER  

EDWARDS 

EDWARDS 


EGLIN  

EGLIN  

EIELSON  

ELMENDORF  

FAIRCHILD 

GREATER  PITTSBURG  . 

GRISSOM  

HANSCOM  AF8    

HANSCOM  AFB   

HANSCOM  AFB   

HILL  AFB    

HOLLOMAN  AFB  

HOMESTEAD   

HURLBURT  COM  FL 

HURLBURT  COM  FL 

HURLBURT  COM  FL 

KEESLER  

KIRTLAND   

KIRTLAND  

LACKLAND  

LANGLEY    

LANGLEY    

LOS  ANGELES 


MALMSTROM  

MARCH  

MAXWELL   

MC  CHORD  _ 

MC  CHORD  

MCCHORD  

MINN/ST  PAUL  

MULTIPLE  INSTLNS  

CROUGHTON  

FAIRFORD  

LAKENHEATH  

MILDENHALL  

MOLESWORTH  

MULTIPLE  INSTLNS  

RAMSTEIN  

SEMBACH  

SPANGDAHLEM  

MULTIPLE  INSTLNS  

GRISSOM  

GENERAL  MITCHELL 

MINN/ST  PAUL  

NEW  ORLEANS  NAS  ., 

CARSWELL  

HOMESTEAD  

MARCH  

WESTOVER  

YOUNGSTOWN  MUNI 

WILLOW  GROVE  

GREATER  PITTS- 
BURG 
MULTIPLE  INSTLNS  

LANGLEY  

HILL  AFB  

MULTIPLE  INSTLNS  

HOWARD   

MOODY   

MINOT  „ 

MT  HOME 

NELUS   

SHAW  _ 


DC 
TX 
CO 
DE 
CA 
CA 

FL 
FL 
AK 
AK 
WA 
PA 
IN 
MA 
MA 
MA 
UT 
NM 
FL 
FL 
FL 
FL 
MS 
NM 
NM 
TX 
VA 
VA 
CA 

MT 
CA 
AL 
WA 
WA 
WA 
MN 

"uK  ' 
UK 
UK 
UK 
UK 


GERMY 
GERMY 
GERMY 


IN 
Wl 
MN 
LA 
TX 
FL 
CA 
MA 
OH 
PA 
PA 


VA 
UT 


PANMA 
GA 
NO 
ID 

NV 
SC 


SUPPLY  AND  TRANSPORTATION  

BASE  OPERATING  SUPPORT „... 

CIVIL  ENGINEERING  , 

HEATING  SYSTEMS  „.. 

BASE  OPERATING  SUPPORT  

TRANSIENT       AIRCRAFT       MAINTENANCE/AERO- 
SPACE GROUND  EQUIPMENT. 

ADMINISTRATIVE  SUPPORT 

CIVIL  ENGINEERING  

HOUSING  MANAGEMENT „ „ 

BASE  SUPPLY ,..,. 

HEATING  SYSTEMS _ „....  __. 

BASE  OPERATING  SUPPORT  '. „ 

BASE  OPERATING  SUPPORT  „_ 

BASE  SUPPLY  _ „ _ 

CIVIL  ENGINEERING  

EDUCATION/TRAINING  AND  PERSONNEL  

BASE  OPERATING  SUPPORT  „ 

MILITARY  FAMILY  HOUSING  MAINTENANCE 

BASE  OPERATING  SUPPORT  ". „_ 

ADMINISTRATIVE  SUPPORT ,^„. 

BASE  SUPPLY 

COMMUNICATION  FUNCTIONS  ...„ 

MULTIPLE  SUPPORT  FUNCTIONS  

BASE  COMMUNICATIONS  _. 

ENVIRONMENTAL  , 

MULTIPLE  SUPPORT  FUNCTIONS  

GENERAL  LIBRARY  _ 

MILITARY  FAMILY  HOUSING  MAINTENANCE  

COMMUNICATIONS    OPERATIONS    AND    MAINTE- 
NANCE FUNCTIONS 

BASE  COMMUNICATIONS   

BASE  OPERATING  SUPPORT  

MULTIPLE  SUPPORT  FUNCTIONS  

GROUNDS  MAINTENANCE  

HEATING  SYSTEMS  

MILITARY  FAMILY  HOUSING  MAINTENANCE 

BASE  OPERATING  SUPPORT  

ADMINISTRATIVE  SWITCHBOARD  _ 


ADMINISTRATIVE  SWITCHBOARD 


COMMUNICATION  FUNCTIONS 


COMMUNICATKJN  FUNCTIONS 
EDUCATION  SERVICES  „, 


164  , 
69 

139 
11 

SS3 

136 

52 
200 

16 
210 

IS 

77 
133 

70 
201 

14 
730 

66 
106 

41 

43 

SO 
726 
228 

32 
1587 

11 

16 

85 

85 
195 
814 

11 

11 

IS 


SO 


141 


01-Dec-9a 
13-Jun-96 

08-May-98 
07-Jan-99 

09-Oec-98 

06-NOV-98 

22-Sep-99  I 

03-Oec-96  I 

17-NOV-97  i 

26-Mar-99 

1&-Mar-9g 

13->iun-96 

13-Jun-96 

IO-Nov-98 

09-Dec-9e 

2S-NOV-98 

30-Sep-98 

12-May-97 

13-Oun-96 

28-Apr-99 

is-jui-9e 
31-Jui-se 

2l-Sep-99 
06-NOV-97 
24-Nov-9e 
26-Jan-99 
22-Dec-98 
24-NOV-97 
OI-Jul-97 

06-OCI-97 
13-Jun-96 
28-Apr-98 
14-^un-99 
23-Sep-97 
23-Sep-97 
13-Oun-96 
19-Jun-97 


19-Jun-97 


03-Jan-OO 
30-Dec-99 
01-Aug-OO 
03-Jan-OO 
08-Nov-OO 
16-OOC-99 

TBD 
21-JUI-98 
18-May-99 
t7-Jan-00 
31-Oct-99 
14-N0V-99 
OI-OcI-99 
30-OCI-99 
1S-Oec-99 
01-Oec-99 
20-SepOO 
01-Oct-99 
1S-Oan-00 
0»-Mar-01 
0^-JanO0 
19-Oun-OO 
TBO 
04-,lun-99 
1S-Oec-99 
IO-Nov-99 
04-OCI-99 
ll^un-99 
2S-N0V-98 

01-Oec-99 
15-NOV-99 
22-Mar-99 
05-Oun-OO 
30-Mar-99 
03-Mar-99 
11-Aug-9a 
31-Oec-99 


31-Dec-99 


20S        03-Aug-99        01-May<IO 
153 '       07-Jan-99  i       IS-Nov-gs 
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Installation 


State 


Function(s) 


Total  au- 

tttoriza- 

tions 


WHITEMAN  

LAJES  

ELLSWORTH  

SEYMOUR  JOHNSON 

HOLLOMAN  AFB   

DYESS  

DAVIS  MONTHAN  

CANNON   

BARKSDALE  

KEFLAVIK 

LANGLEY   

BEALE   

MULTIPLE  INSTLNS  

BUCKLEY  

F  E  WARREN  

PATRICK   

PETERSON  

FALCON   

VANDENBERG  AFB  .... 
MULTIPLE  INSTLNS  

CROUGHTON  

FAIRFORD  

MOLESWORTH 

MULTIPLE  INSTLNS  


MULTIPLE  INSTLNS  -. 

RAMSTEIN   

SPANGDAHLEM  . 
MULTIPLE  INSTLNS  .. 

LAKENHEATH  

MILDENHALL  

NEW  BOSTON   

NEW  ORLEANS  NAS  . 

OFFUTT  

PATRICK  

ROBINS  - 

ROBINS  

ROBINS  

SCOTT  

SCOTT  _„ 

SCOTT 

SCOTT  


SCOTT  

SEMBACH  

SHAW  - 

SHEPPAHD  «... 

TINKER  

TINKER  - 

TINKER  . -. 

TINKER  

TRAVIS  

USAF  ACADEMY   

USAF  ACADEMY   

USAF  ACADEMY   

USAF  ACADEMY   

USAF  ACADEMY    

VANDENBERG  AFB 

WHITEMAN    

WILLOW  GROVE   

WRIGHT  PATTERSON 
WRIGHT  PATTERSON 
WRIGHT  PATTERSON 
WRIGHT  PATTERSON 
YOUNGSTOWN  MUNI  . 


MO 
AJORE 

SO 

NC 

NM 

TX 

AZ 

NM 

LA 
ICELO 

VA 

CA 


CO 
WY 
FL 
CO 
CO 
CA 


UK 
UK 
UK 


EDUCATKDNH'RAINING  AND  PERSONNEL  . 


GERMY 
GERMY 

iik 

UK 
NH 
LA 
NE 
FU 
QA 
QA 
QA 

IL 

IL 

tt. 

IL 

IL 
GERMY 
SC 
TX 
OK 
OK 
OK 
OK 
CA 
CO 
CO 
CO 
CO 
CO 
CA 
MO 
PA 
OH 
OH 
OH 
OH 
OH 


MULTIPLE  SUPPORT  FUNCTIONS 


PRECISION  MEASUFIEMENT  EQUIPMENT  LABORA- 
TORY (PMEL) 
TRANSIENT  AIRCRAFT  MAINTENANCE  


Public  an- 
nouncement 


TRANSIENT  AIRCRAFT  MAINTENANCE 


BASE  OPERATING  SUPPORT 

BASE  OPERATING  SUPPORT 

BASE  OPERATING  SUPPORT  

SUPPLY  AND  TRANSPORTATION  

ADMINISTRATIVE  TELEPHONE  SWITCHBOARD  

BASE  SUPPLY  _ 

EDUCATION  SERVICES  

PERSONNEL  SERVICES  

ADMINISTRATIVE  SWITCHBOARD  

BASE  SUPPLY 

COMMUNICATIONS    OPERATIONS    AND    MAINTE- 
NANCE FUNCTIONS. 

MEDICAL  FACILITY  MAINTENANCE  

COMMUNICATION  FUNCTIONS   

PROTECTIVE  COATING  

MULTIPLE  SUPPORT  FUNCTIONS - 

BASE  SUPPLY  

CIVIL  ENGINEERING  

EDUCATION  SERVICES  

ENVIRONMENTAL  

VEHICLE  OPERATIONS  AND  MAINTENANCE  

BASE  OPERATING  SUPPORT 

CIVIL  ENGINEERING  - 

COMMUNICATION  FUNCTIONS  

FOOD  SERVICES  

SERVICES  ACTIVITIES 

TRAINER  FABRICATION  „ 

UTILITIES  PLANT  

BASE  OPERATING  SUPPORT 

CIVIL  ENGINEERING  

CIVIL  ENGINEERING  — 

COMMUNICATION  FUNCTIONS  _ 

LABOFIATORY  SUPPORT  SERVICES  

BASE  OPERATING  SUPPORT  


DIRECT  CONVERSK>NS 


ALTUS   

ANDERSEN 
ANDREWS  .. 


OK         I  MEDICAL  STENOGRAPHY  

GUAM        AIR  TRAFFIC  CONTROL  

MO         '■  MEDICAL  FACILITY  MAINTENANCE  . 


Solicitation 

issued  or 

scheduled 

date 


94 


124 

1516 
24 

15  1 


46 
45 
1608 
43 
17 

133 
57 

236 
86 

102 

178 


48 

12 

540 

152 

567 

54 

53 

131 

108 

497 

120 

297 

75 

12 

11 

52 

104 

696 

319 

127 

92 


25-Mar-98 


14-JUI-99 

24-^ep-98 
07-vJul-99 

07->Kil-g9 


03-Dec-97 

13-Jun-96 

30-Sep-98 

l4-May-98  I 

17-Mar-99  ' 

01-Apr-99 

07^an-99 

25-Oun-99 

Q5-Aug-99  i 

a3-Jun-97 

19-4<ar-98  i 

09-^)an-98 
18-Dec-98 
14-Oec-98 
21-Sep-99 
30-Noy-98 
t5-Apr-97 
16-N0V-98 
24-NOV-98 

lS-^ul-98 
a8-May-98 
01-Dec-98 
20-May-99 
08-4ilay-98 
08-May-9e 
24-NOV-97 
18-Aug-99 

13-Jun-96 
21-Aug-98 
15-Aug-97 
21-Aug-98 
21-AU9-98  I 

13-0un-96  I 


2  I       17-NOV-97  1 
12         14-SOP-99 
11  I        09-OC1-97 


24-May-99 


30-Oec-OO 


29-OCI-99 

01-Apr-OO 


Ol^-Apr- 


00 


OI-Nov-99 
Ol-Dec-99 
31-Jan-OO 
01-Oun-OC 
23-Deo-99 
30-Jan-OO 
30-Sep-99 
19-Feb-Ol 
TBD 
28-Aug-98 
lO-Nov-99 

05-Aug-98 
30-NOV-99 
02-JUI-99 
TBD 
08-OCI-99 
2&-Mar-98 
08-Oct-99 
08-Oct-99 
23-Oec-99 
15-Oan-OO 
15-Feb-OO 
19-May-OO 
21-Apr-99 
17-Sep-99 
15-Aug-99 
14-Aug-OO 
28-Sep-98 
03-Mar-OO 
27-Aug-99 
18-Oct-99 
22-Oct-99 
14-S6P-98 


OI-Jul-98 
27-May-OO 
22-Sep-99 
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Installation 

State 

ASHEVILLE  

NC 

BARKSDALE  

LA 

BARKSDALE  „.. 

BEALE 

LA 
CA 

CANNON  

NM 

CANNON  

NM 

CHEYENNE  MTN  

CO 

DAVIS  MONTHAN  

AZ 

DAVIS  MONTHAN  

AZ 

DYESS  

TX 

ELLSWORTH 

SD 

EaSWORTH  

SO 

F  E  WARREN  

WY 

GRAND  FORKS  

ND 

KIRTLAND  

KIRTLAND  

NM 
NM 

KIRTLAND  

KIRTLAND  

NM 
NM 

LANGLEY  

VA 

LANGLEY  

VA 

LANGLEY  

VA 

LANGLEY   

VA 

LOS  ANGELES 

MAXWELL   : 

MCGUIRE  

CA 
AL 
NJ 

MINOT  

MINOT   

MT  HOME  

NO 
NO 
ID 

MT  HOME  

ID 

MULTIPLE  INSTLNS  

RAMSTEIN   

SPANGDAHLEM  

LAKENHEATH  

MILDENHALL  

MULTIPLE  INSTLNS  

GERMY 
GERMY 

UK 

UK 

CANNON   

SEYMOUR  JOHNSON 

SHAW  

NELLIS 

NM 
NC 
SC 
NV 

NELLIS 

NV 

OFFUTT  

NE 

OFFUTT  

NE 

PATRICK   

PATRICK   

FL 
FL 

PATRICK   

FL 

POPE  

NC 

PORTLAND   

OR 

RANDOLPH  

TX 

RANDOLPH  

TX 

RANDOLPH  

TX 

SCHRIEVER  

CO 

SCOTT  

IL 

SCOTT  

SEYMOUR  JOHNSON  

SHAW  

SHAW    „ ;.... 

SHAW  „ „ 

TINKER  

TRAVIS  

TRAVIS  

VANDENBERG  AFB 

IL 
NC 
SC 
SC 
SC 
OK 
CA 
CA 
CA 

WHITEMAN  

WHITEMAN   

WHITEMAN  

WHITEMAN  

MO 
MO 
MO 
MO 

Function(s) 


COMPUTER  SYSTEMS  MAINTENANCE  

ADMINISTRATIVE  SWITCHBOARD  

HOSPITAL  SERVICES   

ADMINISTRATIVE  SWITCHBOARD  

PROTECTIVE  COATING  

TRANSIENT       AIRCRAFT       MAINTENANCE/AERO- 
SPACE GROUND  EQUIPMENT. 

COMMUNICATION  FUNCTIONS  

PROTECTIVE  COATING  

RAILROAD  TRANSPORTATION  SERVICES   

ADMINISTRATIVE  TELEPHONE  SWITCHBOARD  

ENVIRONMENTAL 

GENERAL  LIBRARY  

BASE  COMMUNICATIONS  „ 

MUNITIONS  MAINTENANCE  „ 

CIVIL  ENGINEERING  „ _. . 

EDUCATION  SERVICES  „„ _ 

GENERAL  LIBRARY 

RECREATIONAL  SUPPORT  _ „ 


Total  all- 
fliorizs- 


AIRCRAFT  FLEET  SERVICES  

COMMUNICATION  FUNCTIONS  -..,. 

GROUNDS  MAINTENANCE  

TRANSIENT  AIRCRAFT  MAINTENANCE  . 

PACKING  AND  CRATING  

EDUCATION  SERVICES  

FURNISHINGS  MANAGEMENT  

ADMINISTRATIVE  SWITCHBOARD  

GROUNDS  MAINTENANCE  

GROUNDS  MAINTENANCE  

TRANSIENT  AIRCRAFT  MAINTENANCE  . 
LINEN  


RADAR  . 


COMMUNICATION  FUNCTIONS  

TRANSIENT       AIRCRAFT       MAINTENANCE/AERO- 
SPACE GROUND  EQUIPMENT. 

COMPUTER  OPERATIONS  

DATA  AUTOMATION  

BASE  WEATHER  OBSERVING  

RANGE  MAINTENANCE   

RANGE  MAINTENANCE   : 

FURNISHINGS  MANAGEMENT 

ADMINISTRATIVE  SWITCHBOARD  

COURSEWARE  DEVELOPMENT „ 

FLYING  TRAINING  __ 

FLYING  TRAINING  

FOOD  SERVICES  

FURNISHINGS  MANAGEMENT 

MISCELLANEOUS  ACTIVITIES  

TRANSIENT  AIRCRAFT  MAINTENANCE 

COMMUNICATION  FUNCTIONS  

UBRARY  _ 

TRANSIENT  AIRCRAFT  MAINTENANCE 

GRAPHIC  ARTS 

FACIUTIES  SERVICES  MAINTENANCE 

HEATING  SYSTEMS  

MISSILE  STORAGE  &  MAINTENANCE 

ADMINISTRATIVE  SWITCHBOARD  '. 

GROUNDS  MAINTENANCE  

HOSPITAL  SERVICES  

PROTECTIVE  COATING  


Public  an- 
nouncement 
date 


10 
10 

3 
10 

2 
13 

385 
9 

2 
9 
7 
7 

93 

5 

360 

12 
4 
9 

11 
8 
9 

21 
4 

35 
2 
6 
9 
6 
7 

11 


17-Fet>-99 
04-Aug-98 
01-Oec-97 
07^ul-99 
07-Oan-99 
27-AU9-98 

08-May-9a 

24-Jun-98 

11-Aug-98 

12-NOV-98 

05-Noy-98 

16-JUI-98 

30-00-97 

17-May-99 

09-Oec-98 

26-Oct-98 

12-Jan-99 

12-Jan-99 

29-^un-99 

23-War-99 

04-May-99 

27-Aug-96 

Ol-Jul-97 

31-JUI-98 

14-May-99 

07-Jan-99 

18-May-99 

20-Oul-99 

27-Aug-98 

.  17-Jun-99 


12-NOV98 


9 

22-Dec-98 

18 

27-Aug-98 

76 

17-Feb-99 

67 

27-Aug-98 

5 

17-Mar-98 

32 

19-May-9S 

31 

19-May-98 

1 

07-OCI-98 

2 

22-Dec-98 

38 

30-Sep-99 

26 

Ol^un-98 

45 

20-Jan-98 

18 

02-Sep-99 

3 

08-Jul-98 

2 

18-Atar-99 

8 

12-NOV-97 

3 

18-May-99 

7 

27-Aug-98 

11 

28-Au9-9e 

13 

14-Jan-99 

2 

20-Apr-98 

5 

20-Apr-98 

68 

14-Apr-99 

9 

22-Dec-98 

5 

08-Oec-98 

2 

17-Apr-98 

e 

06-Apf-99 

Solicitation 
issued  or 
scheduled 


01-Mar-OO 
Ol-Nov-99 
15-JUI-99 
30-NOV-99 
15-Oec-99 
IO-Nov-99 

13-Aug-99 
Ol-Oec-99 
Ol-Oec-99 
30-NOW-99 

30-Sep-99 
15-Oec-99 

13-Oct-OO 
18-NOV-99 
15-NOV-99 
15-Dec-99 
15-Oec-99 
15-Dec-99 
01-Aug-OO 
20-Aug-99 
27-Aug-99 
12-Mar-99 

OI-Jul-99 
05-Feb-OO 
Ol-Ocl-99 
19-Oec-99 

09-Jul-OO 

29-Jul-99 
05-^3ec-99 


16-Apr-99 


03-NOV-99 
09-Aug-99 

01-Mar-OO 

Ol-Jul-99 

01-vJun-99 

Ol-Jun-99 

01-Jun-99 

17-NOV-99 

lO-Oct-99 

TBD 

21-May-99 

03-Aug-98 

01-Nov-OO 

01-vlul-OO 

13-^Jan-OO 

29-Jul-99 

09-May-OO 

25-Au9-99 

16-Jul-99 

14-.JUI-99 

Ol-Dec-99 

15-NOV-99 

18-Jan-OO 

03-Sep-99 

01-NOV-99 

17-NOV-98 

22-N0V-99 
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lanel  A.  Long. 

Air  Force  Federal  Regisler  Liaison  Officer. 
|FR  Doc  99-32213  Filed  12-10-99:  8;45  ami 

BILLING  CO«  SOOI-OS-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  |anuar>' 
12.  2000. 

AOOnESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  1 7th 
Street,  NW.  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following;  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Daled:  Decsmber  7. 1999. 
William  E.  Burrow, 

Leader.  Information  Stanagement  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New  Collection. 

Title:  Performance  Report  for  the 
Jacob  K.  lavits  Fellowship  Program. 

Frequency:  Aimually. 

Affected  Public: 
Not-for-profit  institutions: 
Businesses  or  other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  115. 
Burden  Hours:  690. 

Abstract:  This  information  collection 
provides  the  U.S.  Department  of 
Education  with  information  needed  to 
determine  if  grantees  have  made 
substantial  progress  toward  meeting  the 
program's  objectives  and  allow  program 
staff  to  monitor  and  evaluate  the 
program.  The  Congress  has  mandated 
(through  the  Government's  Performance 
and  Results  Act  of  1993)  that  the  U.S. 
Department  of  Education  provide 
documentation  about  the  progress  being 
made  by  the  program. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education.  400  Maryland  Avenue, 
SW.  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
OC10_IMG_Issues®ed.gov  or  should 
be  faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  internet 
address  joe_  schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  99-32135  Filed  12-10-99:  8:45  ami 
BfLLMO  cooe  «I»-01-P 


DEPARTMENT  OF  EDUCATION 

Intent  to  Compromise  Claim  Against 
ttie  Puerto  Rico  Department  of 
Education 

AGENCY:  Department  of  Education. 
action:  Notice  of  intent  to  compromise 
claim. 

SUMMARY:  The  United  States  Department 
of  Education  (Department)  intends  to 
compromise  a  claim  against  the 
Commonwealth  of  Puerto  Rico 
Department  of  Education  (Puerto  Rico) 


now  pending  before  the  Office  of 
Administrative  Law  Judges  (OALJ). 
Docket  No.  97-170-R  (20  U.S.C. 
1234a(j)). 

DATES:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  January  27,  2000. 
ADDRESSES:  Comments  should  be 
addressed  to  John  R.  Mason,  Esq.,  Office 
of  the  General  Counsel.  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW..  Room6E112.  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Mason,  Esq.,  Telephone  401-8292. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8399. 

SUPPLEMENTARY  INFORMATION:  The  claim 
in  question  arose  when  the 
Department's  Assistant  Secretary  for 
Vocational  and  Adult  Education 
(Assistant  Secretary)  issued  a  program 
determination  letter  (PDL)  on  September 
30, 1997.  The  PDL  demanded  a  refund 
of  $671,373  of  funds  provided  Puerto 
Rico  for  Federal  Fiscal  Years  1990-1994 
under  the  Adult  Education  Act,  20 
U.S.C.  1201  et  seq.  (1990  and  1991).  The 
refimd  related  to  Puerto  Rico's  alleged 
failure  spend  the  amounts  of  funds  that 
the  Act  required  lo  be  set  aside  for 
special  populations  and  purposes. 
Puerto  Rico  filed  a  timely  request  for 
review  of  the  PDL  with  the  OALJ.  The 
Administrative  Law  Judge  assigned  to 
the  appeal  then  granted  the  parties'  joint 
motion  to  stay  proceedings  pending 
settlement  negotiations. 

During  settlement  discussions,  the 
parties  stipulated  that  S53,736  in  1990 
funds  are  barred  by  the  appliable  statue 
of  limitations.  Therefore,  only  5617,637 
of  the  $671,373  in  the  PDL  are  still  at 
issue.  Puerto  Rico  also  submitted 
substantial  documentation  purporting  to 
show  that  it,  in  fact,  spend  enough  to 
meet  a  portion  of  the  set  asides  out  of 
State  funds.  After  conducting  a 
thoroiigh  review  of  this  documentation 
and  re-examining  the  documentation 
upon  which  the  PDL  was  based,  the 
Assistant  Secretary  has  decided  to 
accept  Puerto  Rico's  documentation  as 
to  S218.283  and  reduce  the  claim  to 
$399,354.  The  Department  proposes  to 
compromise  the  remaining  $399,354  for 
230,755, 

Based  on  the  amount  that  would  be 
repaid  by  Puerto  Rico  under  the 
proposed  settlement  agreement,  the 
documentation  Puerto  Rico  submitted 
during  settlement  discussions,  and  the 
litigation  risks  and  costs  of  proceeding 
through  the  administrative  and. 
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possibly,  coiul  process  for  this  appeal, 
the  Department  has  determined  that  it 
would  not  be  practical  or  in  the  public 
interest  to  continue  this  proceeding. 
Rather,  imder  the  authority  in  20  U.S.C. 
1234a(j),  the  Department  has 
determined  that  compromise  of  this 
claim  fur  5230,755  is  appropriate. 

The  public  is  invited  to  comment  on 
the  Department's  intent  to  compromise 
this  claim.  Additional  Information  may 
be  obtained  by  calling  or  writing  to  John 
R.  Mason,  Esq.  at  the  telephone  number 
and  address  listed  at  the  beginning  of 
this  notice. 

Program  Authority:  20  U.S.C.  lZ34a(|). 

Dated:  Docamber  7.  1999. 
Thomas  Skelly, 
Acting  Chief  Financial  Officer. 
IFR  Doc.  99-32167  Filed  12-10-99:  8:45  ami 
BILUNO  COOE  W0O-O1-M 


DEPARTMENT  OF  ENERGV 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RAOO-l-000) 

Amana  Company,  L.P.;  Notice  of  Filing 

December  7,  1999. 

On  December  3, 1999,  the  Amana 
Company,  L.P.  (Amana)  filed  a  Petition 
For  Review  of  Denial  of  Adjustment 
(Petition)  pursuant  to  Section  504(b)  of 
the  Department  of  Energy  Organization 
Act,  42  U.S.C.  7194(b),  and  Section 
385.1004  of  the  Commission's 
Regulations  (18  CFR  385.1004).  Amanas 
Petition  requests  review  of  the 
November  3, 1999  Decision  and  Order 
issued  in  Case  Number  VEE-0054  by  the 
Department  of  Energy's  Office  of 
Hearings  and  Appeals.  Amana  is 
concurrently  requesting  a  hearing  in 
accordance  with  Section  385.1006  of  the 
Commission's  Rules  (18  CFR  385.1006). 

An  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
2(M26,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  17,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  lo  become  a  party 
must  file  a  motion  to  intervene!  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 


viewed  on  the  Internet  at  http:// 

www.ferc.fed.us/online/rims.htm  (call 

202-208-2222  for  assistance). 

David  P.  Boen^rs, 

Secretar\: 

IFR  Doc.  99-32114  Filed  12-10-99:  8:45  ami 

BILLMG  COOE  <717-III-4I 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOO-1 14-000) 

Chandeleur  Pipe  Line  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  7.  1999. 

Take  notice  that  on  December  1 ,  1999, 
Chandeleur  Pipe  Line  Company  Pipe 
Line  (Chandeleur)  tendered  for  filing 
proposei^^anges  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
Tenth  Revised  Sheet  No.  5,  with  an 
effective  date  of  January  1,  2000. 

Chandeleur  is  proposing  to  change  its 
Fuel  and  Line  Loss  Allowance  from 
0.7%  to  0.2%,  to  become  effective 
January  1 .  2000. 

Chandeleur  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE..  Washington,  DC; 
2(M26,  in  accordance  with  Sections 
385,214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inten'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fBd.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  )r., 
Acting  Secretary: 

[FR  Doc  99-32122  Filed  12-10-99:  8:45  am) 
BILLMG  COOE  0717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT(X)-«-O0O] 

El  Paso  Natural  Gas  Company:  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Docember  7.  1999. 

Take  notice  that  on  December  1,  1999. 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  an  interruptible 
Transportation  Service  Agreement 
(TSA)  between  El  Paso  and  MGI  Supply, 
Ltd.  (MGI)  and  Fifteenth  Revised  Sheet 
No.  1  to  its  FERC  Gas  Tariff  Second 
Revised  Volume  No.  1-A. 

El  Paso  states  that  it  is  submitting  the 
TSA  for  Commission  approval  since  the 
TSA  contains  provisions  which  differ 
from  El  Paso's  Volume  No.  1-A  Tariff. 
The  tariff  sheet,  which  references  the 
TSA,  is  proposed  lo  become  effective  on 
January  1.  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulaton'  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations  .  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  lo  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  |r.. 
Acting  Secrvtar\: 

IFR  Doc.  99-32118  Filed  12-10-99;  8:45  amj 
BILUHG  cooc  (nr-oi-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 30— 000] 

Granite  State  Gas  Transmission,  Inc., 
Notice  of  Tariff  Filing 

December  7.  1999. 

Take  notice  that  on  December  1 .  1999, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
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of  its  FERC  Gas  Tariff.  Third  Revised 

Volume  No.  1.  the  revised  tariff  sheet!! 

listed  below  for  effectiveness  on  January 

1,2000. 

Twenlv-Second  Revised  Sheet  No.  21 

Twenty-Third  Revised  Sheet  No.  22 

Second  Revised  Sheet  No.  333 

Second  Revised  Sheet  No.  334 

First  Revised  Sheet  No.  333 

Granite  State  states  that  tlie  purpose 
of  this  Sling  is  to  reconcile  and  true-up 
the  Deferred  Account  of  its  Power  Cost 
.^dju5tInent  (PCA)  and  to  delete  all  ttriff 
language  relating  to  the  PCA.  since  the 
power  usage  reimbiusement  provision 
of  the  underlying  lease  with  Portland 
Pipe  Line  Corporation  has  terminated. 

According  to  Granite  State,  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  applicable  slate 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intevene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  DC. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/oaline/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Walsoo,  )r.. 
Acting  Secretary. 

(FR  Doc.  99-32131  Filed  12-10-99;  8:45  ami 
muMO  cooE  criT-oi-it 


DEPARTMEMT  OF  ENERGY 

Federal  Enei^  Regulatory 
Commission 

[DockOl  Nos.  CPOO-36-000.  CPOO-37-000. 
and  CPOO-38-aoO] 

Guardian  Pipeline,  L.L.C.;  Notice  of 
Applications  for  Certificates 

December  7. 1999. 

Take  notice  that  on  November  30. 
1999.  Guardian  Pipeline.  L.L.C. 
(Guardian).  Fairlane  Plaza  South,  330 
Town  Center  Drive.  Dearborn.  Michigan 
48126-2712.  filed  an  application  in 
Docket  No.  CPOO-36-000  pursuant  to 


Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  seeking  a  certificate  of  public 
convenience  and  necessity  to  construct, 
install,  own,  operate,  and  maintain  a 
new  interstate  natural  gas  pipeline  and 
ancillary  facilities.  In  Docket  No.  CPOO- 
37-000,  Guardian  requests  a  blanket 
certificate  pursuant  to  Subpart  F  of  Part 
157  of  the  Commission's  regulations  to 
perform  certain  routine  activities  and 
operations.  In  addition,  in  Docket  No. 
CPOO-38-000.  Guardian  seeks  a  blanket 
certificate  pursuant  to  Subpart  G  of  Part 
284  of  the  Commission's  regulations  to 
provide  open-access  transportation  of 
natural  gas  for  others,  all  as  more  fully 
set  forth  in  the  applications  which  are 
one  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http.// 
www.ferc.us/online/rims.htm  (call  202- 
208-2222  for  assistance). 

Guardian  states  that  it  is  a  limited 
liability  company  formed  under  the 
laws  of  the  State  of  Delaware,  with  its 
principle  place  of  business  in  Dearborn. 
Michigan.  Guardian  further  states  that  it 
is  jointly  owned  by  CMS  Gas 
Transmission  and  Storage  Company. 
Viking  Gas  Transmission  Companv.  and 
WICOR.  tac. 

Guardian  states  that,  in  accordance 
with  Order  No.  609.  within  three  days 
of  filing  its  application,  Guardian  will 
provide  notice  to  directly  affected  and 
adjacent  landowners  notifying  them  that 
Guardian  filed  its  application.  Guardian 
states  that  this  notification  will  include 
the  information  required  by  the 
Commission  in  Order  No.  609. 

Guardian  states  that  its  proposed 
pipeline  system  will  be  comprised  of 
approximately  140.3  miles  of  new  36- 
inch  natural  gas  transmission  pipeline 
extending  from  the  Chicago  Hub  near 
Joliet.  Illinois  to  a  tenninus  near  Ixonia. 
Wisconsin.  Guardian  states  that  it  will 
also  construct  an  8.5-mile-long.  16-inch 
Eagle  Lateral  off  its  mainline  at  a  point 
near  Eagle,  Wisconsin.  At  Ixonia. 
Guardian  proposes  to  interconnect  with 
nonjurisdictional  facilities  to  be 
constructed,  owned,  and  operated  by 
Wisconsin  Gas  Company  (Wisconsin 
Gas),  a  local  distribution  company 
exempt  from  the  Commission's 
regulation  under  the  Hinshaw 
amendment  to  the  NGA.  At  Eagle,  via  its 
Eagle  Lateral.  Guardian  proposes  to 
inlercoimect  with  the  existing  non- 
jurisdictional Eagle  pipeline,  jointly 
owned  by  Wisconsin  Gas  and  Wisconsin 
Electric  Power  Company. 

Guardian  states  that  it  will  provide  up 
to  750,000  Dthyd  of  transportation 
service  in  a  cost-effective,  safe  and 
environmentally  responsible  manner 
from  the  multiple  gas  supply  sources 
and  competitive  upstream 


transportation,  storage  and  related 
service  providers  at  the  Chicago  Hub. 
Guardian  estimates  that  the  total  cost  of 
constructing  the  pipeline  and 
appurtenant  facilities  will  be 
approximately  S224.3  million. 

Guardian  proposes  an  in-service  date 
of  November  1.  2002.  To  meet  its 
targeted  in-service  date.  Guardian 
requests  that  the  Commission  issue  a 
Preliminary  Determination  on  non- 
environmental  issues  on  or  before  May 
15.  2000.  a  Draft  Environmental  Impact 
Statement  in  September  2000.  a  Final 
Enviruiunental  Impact  Statement  in 
January  2001,  and  final  certificate 
authorization  on  or  before  March  1 . 
2001. 

Guardian  contends  that  issuance  of 
the  requested  certificates  by  March  1 . 
2001  is  neces5ar>'  to  ensure  that 
Guardian  has  adequate  time  to  secure 
rights-of-way  and  to  construct  its 
pipeline  to  meet  its  November  1 .  2002 
in-service  date  and  satisfy  its 
agreements  with  its  shippers.  Guardian 
states  that  it  has  been  advised  by  one  of 
its  shippers  that  the  existing  long-term 
contracts  with  the  shipper's  existing 
pipeline  supplier  begin  expiring  on 
their  own  terms  on  October  31.  2003. 
Guardian  states  that  it  has  been  further 
advised  that  such  shipper  must  give 
notices  of  intent  as  to  the  roll-over  of  the 
contracts  on  or  before  October  31.  2001. 
.According  to  Guardian,  this  shipper 
requires  regulatory  certainty  that 
Guardian  will  be  able  to  meet  its  in- 
service  date  before  it  is  required  to 
provide  such  contract  notices  to  the 
existing  pipeline  supplier. 

In  addition  to  its  mainline  and  Eagle 
Lateial.  Guardian  states  that  it  will  also 
construct  and  operate  an  Alliance  Meter 
Station  and  Launcher  Facility  in  Will 
County.  Illinois;  a  100-fool-long.  30-inch 
Northern  Border  Interconnect  Pipeline 
and  Meter  Station  in  Will  County. 
Illinois;  a  5S0-foot-long,  24-inch 
Midwestern  Gas  Interconnect  Pipeline 
and  Meter  Station  in  Will  County. 
Illinois;  a  2(X)-foot-Iong.  16-inch  Natural 
Gas  Pipeline  Company  of  America 
Interconnect  Pipeline  and  Meter  Station 
in  Will  Counn-.  Illinois:  a  25.080 
horsepower  (hp)  Joliet  Compressor 
Station  in  Will  County,  Illinois:  an  Eagle 
Lateral  Tap  Valve  and  Launcher  Facility 
at  the  beginning  of  the  Eagle  Lateral  in 
WalwortJh  County.  Wisconsin:  an  Eagle 
Meter  Station  and  Receiver  Facility  in 
Waukesha  County.  Wisconsin;  a 
Northern  Natural  Meter  Station  in 
Walworth  County.  Wisconsin:  and  an 
Ixonia  Meter  Station  and  Receiver 
Facilitv  in  Jefferson  County,  Wisconsin. 
According  to  Guardian,  its  application 
meets  the  requirements  of  the 
Commission's  recently-issued 
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regulations  regarding  certificate 
applications  promulgated  in  Order  No. 
603  as  well  as  the  standards  set  forth  in 
the  Commission's  Statement  of  Policy 
issued  in  Docket  No.  PL99- 3-000. 
Specifically.  Guardian  states  that,  as  a 
new  pipeline,  its  project  passes  the 
Commission's  "no  subsidies"  test. 
Guardian  further  states  that  its  project 
was  developed  to  eliminate  or  minimize 
impacts  on  the  potentially  affected 
interests  of  existing  customers,  captive 
shippers  of  existing  pipelines,  and 
landowners  and  the  environment. 
Guardian  contends  that  the  public 


benefits  of  its  project  are  significant  and 
outweigh  any  adverse  impacts  that  may 
remain  despite  Guardian's  minimization 
of  those  impacts.  For  all  of  these 
reasons.  Guardian  asserts  that  its  project 
is  in  the  public  convenience  and 
necessity. 

Guardian  states  that  it  held  an  open 
season  in  which  it  made  capacity  on  its 
system  available  to  interested  shippers 
on  a  nondiscriminatory  basis.  As  a 
result  Guardian  states  that  it  executed 
binding  precedent  agreements  with  four 
shippers  for  702,500  Dth/d  of  firm 
transportation  service.  Guardian  asserts 


that  the  executed  precedent  agreements 
demonstrate  that  there  is  market 
demand  for  natural  gas  transportation 
service  on  Guardian  from  the  Chicago 
Hub  to  markets  in  northern  Illinois  and 
Wisconsin.  Guardian  further  asserts  that 
the  market  study  included  in  Exhibit  I 
to  its  application  demonstrates  that 
projected  growth  in  gas  demand  in  the 
Wisconsin  and  northern  Illinois  market.^ 
support  its  project. 

Based  on  executed  precedent 
agreements  to  date.  Guardian  propo.ses 
to  provide  firm  transportation  service 
for  the  following  shippers: 


Stiippeis 


Volunie 
(DttVd) 


Wisconsin  Gas  Company  _. 

Alliant  Energy „. 

WPS  Energy  Sereices,  Inc.  

Shipper  A  (confldential)  


650,000 
10.000 
2.500 

40,000 


Term 
(yeais) 


10 
10 
10 
10 


Guardian  proposes  to  provide  open 
access  firm  transportation  service  under 
Rate  Schedule  FT-1,  and  interruptible 
transportation  service  under  Rate 
Schedule  IT-l,  under  rates,  terms,  and 
conditions  set  forth  in  its  pro  forma 
tariff  submitted  with  its  application. 
Guardian  proposes  to  offer  both 
negotiated  and  recourse  rates.  Guardian 
explains  its  recourse  rates  are  traditional 
cost-of-service  based  rates,  designed 
under  the  straight-fixed  variable 
method.  Guardian  contends  that  its 
negotiated  rates  are  different  from  its 
recourse  rates  in  that  Guardian  offered 
to  all  shippers  in  its  open  season  the 
option  to  elect,  instead  of  recourse  rates, 
either  (i)  a  10-year  or  15-year  fixed  rate, 
or  (ill  an  annual  declining  rate  for  a 
minimum  term  of  10  years  up  to  a 
maximum  term  of  15  years.  Guardian 
says  that  during  its  open  season  process 
it  offered  firm  shippers  the  choice  of 
negotiated  or  recourse  rates  and  each 
shipper  who  executed  a  precedent 
agreement  elected  negotiated  rates. 

Guardian  estimates  the  total  capital 
cost  of  constructing  the  pipeline  and 
appurtenant  facilities  will  be 
approximately  $224.3  million, 
excluding  AFUDC.  Of  the  total 
estimated  capital  construction  cost, 
Guardian  states  that  S196.3  million 
relates  to  pipeline  and  ancillary 
facilities,  and  S28.0  million  relates  to  a 
compressor  station.  Gtiardian  says  that 
to  date,  its  project  has  been  financed  by 
equity  furnished  by  the  project 
sponsors.  Guardian  states  that, 
following  issuance  of  the  Commission's 
certificate  order,  it  anticipates  that  the 
project  will  be  financed  during  the. 
remainder  of  the  construction  phase 
through  debt  capital,  with  the  debt 


raised  in  the  commercial  bank  market. 
Guardian's  anticipated  initial  capital 
structure  on  the  in-service  date  will  be 
70%  debt  and  30%  equity,  and  with  an 
8.25%  cost  of  debt  and  14%  retvim  on 
equity.  Guardian  expects  that  the  credit 
support  for  the  debt  will  be  the  shipper 
contracts  and  the  debt  will  be  non- 
recourse to  project  sponsors  during  the 
initial  term  of  the  shipper  contracts. 
Guardian  states  that  it  has  not  yet 
finalized  precise  financing  plans. 

Guardian  further  requests  that  the 
Commission  grant  any  waivers  of  its 
regulations  that  the  Commission  may 
deem  necessary  to  grant  the  relief 
requested  herein. 

Guardian  states  that,  in  accordance 
with  Order  No.  603.  the  name,  address, 
and  telephone  number  for  a  Guardian 
contact  person  is:  Ms.  Molly  Mulroy, 
Guardian  Pipeline,  LLC.  835  Virginia 
Road.  Unit  B.  Crystal  Lake.  Illinois 
60014.  1-800-782-7182. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before 
December  28,  1999,  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.  Washington.  DC  20426. 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 


wishing  to  become  a  partv  to  a 
proceeding  or  to  participate  as  a  part\' 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules. 

A  person  obtaining  ihterveoor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Commission  and  will 
receive  copies  of  all  documents  issued 
by  the  Commission,  filed  by  the 
applicant,  or  filed  by  all  other 
intervenors.  An  intervener  can  file  for 
rehearing  of  any  Commission  order  and 
can  petition  for  court  review  of  any  such 
order.  However,  an  intervener  must 
submit  copies  of  comments  or  any  other 
filing  it  makes  with  the  Commission  to 
every  other  intervenor  in  the 
proceeding,  as  well  as  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  docximents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Cximmission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally. 
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whether  filed  by  commenters  or  those 
requesting  intervener  statu*. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Guardian  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson.  |r., 
Acting  Secretary: 

|FR  Doc.  99-32115  Filed  12-10-99;  8:45  ami 
HLLMO  COOG  tjyl-tn-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-113-0001 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  7.  1999. 

Take  notice  that  on  December  1,  1999. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  be  effective. 
January  1,  2000: 
1st  Revised  Thirty  Third  Revised  Sheet  No. 

5 
Isl  Revised  Thirty  Third  Revised  Sheet  No. 

6 
l9t  Revised  Thirtieth  Revised  Sheet  No.  7 

MRT  states  that  pursuant  to  the  GRl 
provisions  of  the  settlement  in  Docket 
No.  RP98-235.  and  Commission  Order 
in  Docket  No.  RP99-323.  MRT  is  filing 
to  adjust  its  annual  GRI  transportation 
surcharge  rates  established  in  the  GRl 
2000  RO&D  program. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  DC. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 


Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvirw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Waslon.  |r.. 
Acting  Secivtar}: 

IFRDoc.  99-32119  Filed  12-10-99  8:45  ami 
aUWO  CODE  e717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 24-000) 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

December  7.  1999. 

Take  notice  that  on  December  1. 1999. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1 ,  with  a  proposed  effective 
dale  of  January  1 ,  2000: 
Twenty  First  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  43 

National  states  that  pursuant  to 
Article  ni.  Section  1 .  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000.  et  al..  National  is  required  to 
recalculate  the  maximum  Firm 
Gathering  (FG)  rate  annually  to  reflect: 
(a)  The  changes  in  the  FG  reservation 
determinants  based  on  the  FG 
throughput  for  the  prior  12  months 
ended  October  31;  (b)  an  annual 
reduction  of  2.5  percent  in  direct 
Operation  and  Maintenance  Costs:  (3) 
the  costs  resulting  from  operation  of 
Sections  2  and  3  of  Article  111  of  the 
settlement;  and  (d)  changes  in  the  IG 
revenues  to  be  subtracted  from  the 
Gathering  Cost-of-Service  based  on  the 
maximiun  IG  rate  in  effect  each  month 
during  the  prior  12  months  ended 
October  31  times  the  IG  throughput  for 
the  same  period.  The  recalculation 
produced  an  FG  rate  of  $9.0785  per  dth. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoiUd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  N.E..  Washington,  D.C 


20426,  in  accordance  \»ith  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  )r.. 
Acting  Secretary. 

IFR  Doc.  99-32125  Filed  12-10-99:  8:45  ami 
aiLUHO  CODE  tm-m-» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RPOO-1 25-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  7. 1999. 

Take  notice  that  on  December  1,  1999, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Thirteenth  Revised  Sheet 
No.  8,  with  a  proposed  effective  date  of 
January  1 .  2000. 

National  slates  that  the  proposed  tariff 
sheets  reflect  an  adjustment  to  recover 
through  National's  EFT  rate  the  costs 
associated  with  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  Comfiany's  jurisdictional  customers 
and  the  regulatory  commissions  of  the 
Slates  of  New  York.  Ohio,  Pennsylvania. 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
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Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims  htm  (rj>\\  207-208-2222  for 
assistance). 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

(FR  Doc.  99-32126  Filed  12-10-99:  8:45  ami 
BIUJNG  CODE  tTir-OI-ll 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-126-O00J 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  7.  1999. 

Take  notice  that  on  December  1, 1999, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
to  become  effective  January  1.  2000: 

12lh  Revised  Sheet  No.  8 
2Dtfa  Revised  Sheet  No.  9 
4tb  Revised  Sheet  No.  10 
3rd  Revised  Sheet  No.  1 1 

National  asserts  that  the  purpose  of 
this  filing  is  to  reflect  the  year  2000  Gas 
Research  Institute  (GRI)  unit  surcharges 
approved  by  the  Commission  on  April 
29,  1998,  at  Docket  No.  RP97-149-003. 
etal. 

National  states  that  the  proposed  tariff 
sheets  reflect  demand/reservation 
surcharges  of  20.0  cents  and  12.3  cents 
per  Dth  for  "high  load  factor  and  low 
load  factor"  customers  respectively,  and 
a  commodity/ usage  surcharge  of  .72 
cents  on  firm  service  and  one-part 
interruptible  rates. 

National  further  states  that  copies  of 
this  filing  are  being  were  served  upon 
National's  customers  and  interested 
State  Conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  die  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  service  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.fercfed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  Jr., 
Acting  Secretary'. 

(FR  Doc  99-32127  Filed  12-10-99:  8:45  ami 
BUJNO  COCC  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockert  No.  GTOO-7-000] 

Northwest  Pipeline  Corporation:  Notica 
of  Proposed  Changes  in  FERC  Gas 
Tariff  and  Filing  of  Non-Conforming 
Service  Agreements 

December  7,  1999, 

Take  notice  that  on  December  3. 1999. 
Northwest  PipeUne  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  one  Rate  Schedule  TF-1 
non-conforming  service  agreement  and 
foiu  Rate  Schedule  TF-2  non- 
conforming service  agreements. 
Northwest  also  tendered  Fourth  Revised 
Sheet  No.  364  and  Third  Revised  Sheet 
No.  365  of  its  FERC  Gas  Tariff,  third 
Revised  Volume  No.  1.  to  be  effective 
January  3.  2000. 

Northwest  states  that  the  Rate 
Schedule  TF-1  service  agreement 
contains  a  contract-specific  operational 
flow  order  provision  and  the  four  Rate 
Schedule  TF-2  service  agreements 
contain  scheduling  priority  provisions 
imposing  subordinate  primary  corridor 
(ights.  The  tariff  sheets  are  submitted  to 
add  such  agreements  to  the  list  of  non- 
conforming service  agreements 
contained  in  Northwest's  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  die  Commission's 
rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance) 

Uowood  A.  Watson.  Jr.. 

Acting  Secretary. 

(FR  Doc.  99-32117  Filed  12-10-99:  8:45  unl 

BI^MO  CODE  (TIT-ei-M 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

pjocket  No.  RPOO-1 17-000) 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Tariff  Filing 

December  7,  1999 

Take  notice  that  on  December  1,  1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  be  effective  January  1 ,  2000: 

Fifty-Fourth  Revised  Sheet  No.  4 
Fifty-Fourth  Revised  Sheet  No.  S 
Fifty-Fourth  Revised  Sheet  No.  6 
Fiftv-Sixth  Revised  Sheet  No.  7 
Fiftv-Sixth  Revised  Sheet  No.  8 
Thirty-Third  Revised  Sheet  No.  IS 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  revise  the  Gas  Research 
Institute  (GRI)  surcharges  to  be  effective 
January  1.  2000  in  compliance  with  the 
January  21. 1998,  SUpiJation  and 
Agreement  Concerning  GRI  Funding 
approved  by  the  Commission  in  Gas 
Research  Institute,  83  FERC  161.093 
(1998),  order  on  rehg,  83  FERC  161,331 
(1998).  Specifically.  Panhandle's  filing 
complies  with  the  surcharges  set  forth 
in  Appendix  A  to  the  Stipulation  and 
Agreement  as  ibllows:  (1)  A  reservation 
surcharge  of  20.0  cents  per  dekatherm 
per  month  will  be  charged  on  non-  • 
discounted  firm  high  load  factor 
customers,  i.e..  greater  than  50%  load 
factor  (2)  a  reservation  surcharge  of  12.3 
cents  per  dekatherm  per  month  will  be 
charged  on  non-discounted  firm  low 
load  bctor  customers,  i.e.,  less  than  or 
equal  to  50%  load  factor;  (3)  a  GRI 
volumetric  surcharge  of  0.72  cents  per 
dekatherm  surcharge  will  be  charged  on 
all  non-discounted  firm  commodity  and 
interruptible  transportation  services; 
and  (4)  a  1 .6  cents  per  dekatherm 
surcharge  will  be  charged  on  alt  non- 
discoimted  firm  commodity  units 
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delivered  to  customers  qualifying  for 
service  under  Panhandle's  Rate 
Schedule  SCT. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulator^'  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  vrith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  approrpriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in- the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wwrw.ferc.fBd.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
LinwDod  A.  Walson.  |r.. 
Acting  Secretary. 

IFR  Doc.  99-32124  Filed  1-2-10-99;  B:4S  am] 
BULMO  CODE  ^7-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieslon 

(Docket  No.  RPOO-1 18-000) 

Tennessee  Gas  Pipeline  Company; 
Notica  of  HIing  and  Request  for  Walvar 

December  7.  1999 

Take  notice  that  on  December  1, 1999, 
Teimessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  under 
.Article  XXV  of  the  General  Terms  and 
Conditions  of  Teimessee's  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1  both 
(i)  a  revised  accounting  of  Tennessee's 
taike-or-pay  transition  costs  and  (ii)  a 
request  for  waiver  of  the  requirement  to 
restate  Tennessee's  take-or-pay 
transition  cost  surcharges. 

Tennessee's  request  for  waiver  is 
based  on  the  fact  that  Tennessee  has  not 
incurred  any  new  recoverable  take-or- 
pay  costs  since  the  effectiveness  of 
Tennessee's  last  take-or-pay  filing  under 
Article  XXV  in  Docket  No  RP99-325. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  13. 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.fBrc.fed.us/onUne/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  |r„ 
Acting  Secretary. 
IFR  Doc.  99-32123  Filed  12-10-99;  8:45  am) 

BUJHO  CODE  6717-01-« 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//www. fere. fed. us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Walson.  |r.. 
Acting  Secretary. 
IFR  Doc.  99-32128  Filed  12-10-99: 8:45  ami 

■ILIJHG  CODE  SnT-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 27-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  ot  Proposed 
ChMifles  in  FERC  Gas  Tariff 

December  7.  1999 

Take  notice  that  on  December  1. 1999. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1. 
Third  Revised  Volume  No.  258.  The 
effective  date  for  the  tariff  sheet  is 
January  1 .  20OO. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  Sections  7(c) 
and  (d)  of  the  General  Terms  and 
Conditions  of  Transco's  Third  Revised 
Volume  No.  1  Tariff  to  provide  that  the 
interest  rate  to  be  applied  to  unpaid 
amounts  due  from  Buyers  and  to 
overcharges  by  Transco  shall  be  the 
interest  rate  provided  under  18  CFR 
154.501(d)(1).  which  is  the  same  interest 
rate  currently  applied  to  refunds  by 
Transco.  This  revision  will  conform 
Transco's  tariff  to  a  common  business 
practice  being  adopted  by  Transco  and 
its  affiliated  pipelines  which  is 
anticipated  to  be  effective  on  Transco's 
system  January  1.  2000.  In  addition. 
Transco's  revision  to  such  interest 
calculation  is  consistent  with  the 
interest  calculation  method  reflected  in 
the  tariffs  of  numerous  other  pipelines. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  HPOO-1 29-000) 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Ciianges  in  FERC  Gas  Tariff 

December  7.  1999. 

Take  notice  that  on  December  1. 1999. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
fiUng  to  become  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1 . 
certain  revised  tariff  sheets,  which  tariff 
sheets  are  enumerated  in  Appendix  A 
attached  to  the  filing.  Such  tariff  sheets 
are  proposed  to  be  effective  January  1 , 
2000. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  the  2000  GRI 
surcharges  approved  by  the 
Commission's  Order  issued  on 
September  29.  1999.  in  Docket  No. 
RP99-323-O00.  Also  in  accordance  with 
GRl's  1993  settlement.  Transco  has 
calculated  the  firm  transportation 
service  load  factors  on  the  actual 
volumes  transported  during  the  12 
month  period  October  1998  through 
September  1999. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
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or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  forpublic 
inspection  In  the  Ihiblic  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvirw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  fr.. 
Acting  Secretary. 

(FR  Doc.  99-32130  Filed  12-10-99;  8:45  ami 
BILUHO  CODE  e717-01-ll 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR0O-6-OO0J 

Transok,  LLC;  Notice  of  Petition  for 
Rate  Approval 

December  7, 1999. 

Talte  notice  that  on  December  3.  1999. 
Transok  LLC  (Transok)  submitted  for 
filing  a  fuel  tracker  to  reflect  the  fuel  use 
for  Transok's  combined  Oklahoma 
Transmission  System.  Transok 
anticipates  that  it  will  combine  its 
Traditional  and  Anadarko  Systems  into 
the  Oklahoma  Transmission  System  on 
February  1 .  2000.  The  Commission  has 
already  approved  the  combination, 
pending  necessary  modifications  to 
Transok's  computer  systems  and  current 
contracts. 

Transok  seeks  an  effective  date  of  the 
later  of  February  1.  2000  or  the  date  of 
implementation  of  the  combined 
Oklahoma  Transmission  Svstem. 
Transok  has  served  a  copy  of  the  filing 
on  all  current  shippers  on  its  present 
Anadarko  and  Traditional  Systems  and 
on  the  Oklahoma  Corporation 
Commission. 

Any  person  desiring  to  participate  in 
this  proceeding  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.21 1  of  the  Commission  s  Rules 
of  Practice  and  Procedure.  All  motions 
or  protests  should  be  filed  on  or  before 
Decemlrer  22. 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Wataon.  |r., 

A  cting  Secretary. 

IFR  Doc.  99-32121  Filed  12-10-99  8:45  ami 

SILLING  CODE  <717-01-«l 

DEPARTMENT  OF  ENERGY 

Federal  Erwrgy  Regulatory 
Commission 

[Docket  No.  RPOO-1 28-000] 

Williams  Gas  Pipelines  Central.  Inc.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

December  7,  1999. 

Take  notice  that  on  December  1.  1999. 
Williams  Gas  Pipelines  Central.  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  the  following  tariff  sheet, 
with'the  proposed  effective  date  of 
January  1.2000. 
Second  Revised  Sheet  No.  fiB 

Williams  states  that  this  filing  is  being 
made  pursuant  to  Article  1 3  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  revised  hiel 
and  loss  reimbursement  percentages. 
The  percentages  are  based  on  actual  fuel 
and  loss  for  the  twelve  months  ended 
September  30. 1999. 

Williams  states  that  a  copy  of  its  filing 
was  sen'ed  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator)'  Commission. 
888  First  Street.  NE.  Washington,  DC 
20426.  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protesits  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
talten.  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http7/www.ferc.fed.us/onlino/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Walson,  Jr.. 

Acting  Secretary. 

IFR  Doc.  99-32129  Filed  12-10-99;  8:45  ami 

HLum  CODE  en7-«i-it 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  1494-171  Oklatwma] 

Grand  River  Dam  Authority;  Notice  of 
Availability  of  Final  Environment 
Aaaessment 

D*»f-einber  7  1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  Part 
380  (Order  No.  486.  52  F.R.  47910).  the 
Office  of  Hydropower  Licensing  has 
prepared  a  final  environmental 
assessment  (FEA)  for  Grand  River  Dam 
Authority's  proposal  to  permit  Dennis 
Blakemore.  d/b/a  Honey  Creek  Landing, 
to  modif)'  an  existing  commercial 
marina  facility  located  on  Grand  Laiie's 
Honey  Creek  adjacent  to  the  Honey 
Creek  Bridge  (US  Highway  59).  The 
proposed  modifications  include,  but  are 
not  limited  to.  the  relocation  of  a  fuel 
dock  from  its  approved  location,  about 
845  feet  from  the  northern  shoreline  to 
a  new  (present)  location,  about  130  feet 
from  the  northern  shoreline.  Further, 
the  permittee  proposed  to  replace  four 
existing  boat  slips  with  a  building 
containing  a  business  office,  bathhouse, 
and  laundromat.  The  Pensacola  Project 
is  on  the  Grand  iUver.  in  Craig. 
Delaware,  Mayes,  and  Ottawa  Counties. 
Oklahoma. 

The  FEA  is  attached  to  a  Commission 
order  issued  on  November  15. 1999  for 
the  above  application.  Copies  of  the 
FEA  can  be  obtained  by  calling  the 
Commission's  Public  Reference  Room  at 
(202)  208-1371.  It  may  also  be  viewed 
on  the  web  at  hftp://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  206- 
2222  for  assistance).  In  the  FEA.  staff 
concludes  that  approval  of  the  licensee's 
proposal,  as  well  as  various  alternative 
actions,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  For 
further  information,  please  contact  the 
project  manager.  Jon  Cofrancesco  at 
(202)  219-0079. 
Linwood  A.  Walson.  Jr.. 
Acting  Secrelan'. 

IFR  Doc.  99-23120  Filed  12-10-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene.  Protests,  and  Comments 

December  7.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11827-000. 

c.  Date  filed:  November  2.  1999. 

d.  Applicant:  United  Power 
Corporation. 

e.  Name  of  Project:  Bryant  Mountain 
Pumped  Storage  Project. 

f.  Location:  On  USBR  "D"  Canal. 
Klamath  County.  Oregon.  The  project 
would  be  built  on  U.S.  Bureau  of 
Reclamation  lands.  T41S.  R12E 
(Sections  1.  2. 11. 12.  and  14).T40S, 
R12E  (Sections  22.  23.  26,  27,  35.  and 
36).  T40S.  R13E  (Sections  19.  20.  29,  30. 
31.  and  32).  T41S.  R13E  (Sections  5  and 
6). 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Bart  M. 
O'Keeffe.  United  Power  Corporation. 
P.O.  Box  245,  Byron,  CA  94514,  (925) 
634-1550. 

i.  FBBC  Contact:  Robert  Bell, 
robert.belieferc.fed.us.  202-219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergersi  Secretary.  Federal  Energ>' 
Regulatorv  Commission.  888  First 
Street.  NE.  Washington.  DC.  20426 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agenc\',  they 
must  also  serve  a  copy  of  the  docimient 
on  that  resource  agency. 

k.  The  proposed  pumped  storage 
project  would  consist  of:  (1)  A  2,600- 
foot-long,  250-foot-high  earth  upper 
dam:  (2)  an  upper  reservoir  having.a 
surface  area  of  475  acres  and  a  storage 
capacity  of  30.400  acre-feet  with  a  water 
surface  elevation  of  5.400  feet  msl;  (3) 
a  12,800-foot-long,  100-foot-high  earth 
lower  dam;  (4)  a  lower  reservoir  having 


a  surface  area  of  610  acres  and  a  storage 
capacity  of  34.400  acre-feet  with  a  water 
surface  elevation  of  5,220  feet  msl:  (5) 
a  1 ,500-foot-long.  30-foot  diameter 
concrete  low  pressure  tunnel;  (6)  a  270- 
foot-deep,  30-foot-diameter  concrete 
surge  shaft;  (7)  a  1,100-foot-long,  30-foot 
diameter  concrete  high  pressure  tunnel; 
(8)  a  3,800-foot-long,  24-fool-diameter 
concrete  power  shaft;  (9)  a  powerhouse 
containing  five  generating  units  with  a 
total  installed  capacity  of  1,075  MW: 
(10)  a  4-mile-lop.g.  500  KV  transmission 
line;  and  (11)  other  appurtenances. 

The  project  would  have  an  annual 
generation  of  4.708,500  MWh  and 
project  power  would  be  sold  to  a  local 
utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington. 
D.C.  20426,  or  by  calUng  (202)  208- 
1371.  The  application  may  be  viewed  on 
http://www/ferc/fed.us/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  itemii 
above. 

Preliminan,'  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  IB  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specifj'  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 


submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A-notice  of  intent  must  be 
served  on  the  applicant(sj  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  undei  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  prelirainar\'  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  lo 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
lo  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  -NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION'. 
■COMPETING  APPLICATION". 
"PROTEST  ".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  lo  Director.  Division 
of  Project  Review.  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  lo  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  stale, 
and  local  agencies  are  invited  lo  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
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Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Unwood  A.  Watson,  |r.. 
Acting  Secrelary'. 

IFR  OiK.  g9-.32n6  Filed  12-10-99;  8:45  ami 
BOAJMO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

December  8.  1999. 

The  following  notice  of  meeting  is 
published  pursuant  lo  Section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C  552B: 
AGENCY  HOUNNG  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  December  15. 1999. 
10:00  a.m. 

place:  Room  2C,  888  First  Street,  NE, 

Washington.  DC  20426. 

status:  Open. 

MATTERS  TO  BE  CONStOERED:  Agenda. 

'  Note:  Items  Listed  on  the  Agenda  May  Be 
Utileied  Without  Further  Notice. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

David  P.  Boergers,  Secrelary,  Telephone 
(202)  208-0400.  For  a  Recording  Listing 
Items  Stricken  From  or  Added  to  Ihe 
Meeting,  Call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
However,  all  public  documents  may  be 
examined  in  die  reference  and 
information  center. 

CONSENT  AGENDA— HYDRO.  73JST— 
MEETING  DECEMBER  IS,  1999.  REGULAR 
MEETING  110:00  A.M.) 
CAH-l. 
DOCKET  «  P-460.  024. 13TY  OF 
TACOMA.  WASHINGTON 
CAH-2. 
DOCKET  »  P-460.  023.  CITY  OF 
TACOMA.  WASHINGTON 
CAH-3. 

DOCKET  »  P-2395.  010.  FRASER  PAPERS 

INC.  AND  FLAMBEAU  HYDRO.  LLC. 
OTHER  »S  P-2421 .  010.  FRASER  PAPERS 

INC  AND  FLAMBEAU  HYDRO.  LLC 
P-2473.  009.  FRASER  PAPERS  INC.  AND 

FLAMBEAU  HYDRO.  LLC. 
P-2640.  017.  FRASER  PAPERS  INC.  AND 
FLAMBEAU  HYDRO.  LLC. 
CAH-4. 

OMITTED 
CAH-5. 
DOCKET  »  P-I1157.  003.  RUGRAW.  INC. 


CONSENT  AGENDA— ELECTRIC 

CAE-1. 
DOCKET  »  EROO-320,  000.  WAYNE- 
WHITE  COUNTIES  ELECTRIC 
COOPERATIVE 
CAE-2. 
DOCKET  »  ER00-M3.  000.  ARCO  CQC 

KILN.  INC. 
OTHER  KS  EROO-448.  000,  OGDEN 

M.\RTIN  SYSTEMS  OF  UNION.  INC 
EROO-194.  000.  TRANSALTA  CENTRAUA 

GENERATION  LLC 
EROO-101.  000.  ALLEGHENY  ENERGY 

UNIT  1  AND  UNir  2,  LLC 
EROO-571.  000.  [ONES  BLACK  RIVER 

SERVICES.  INC. 
ELOO-17.  000,  JONES  BLACK  RIVER 
SERVICES.  INC 
CAE-3. 
DOCKFr  s  EROO-459.  000.  DETROIT 
EDISON  COMPANY 
CAE-1. 

OMITTED 
CAE-S. 
DOCKET  »  EROO-332.  000,  CALIFORNIA 
POWER  EXCHANGE  CORPORATION 
CAE-6. 

DOCKET  #  EROO-298.  000.  PJM 
INTERCONNECTION,  L.L.C 
CAE-7. 
DOCKET  »  ER99-4392.  000.  SOUTHWEST 
POWER  POOL.  INC. 
CAE-8. 

DOCKET  •  ER0O-l.'i7.  000.  NORTH 
'    AMERICAN  ELECTRIC  RELIABIUTY 
COUNQL 
CAE-9. 
DOCKET  »  ERaO-188, 000.  PSl  ENERGY. 

INC. 
OTHER  »S  ELIXl-22.  000.  CINCINNATI 

GAS  &  ELECTRIC  COMPANY 
EROO-213,  000.  CINCINNATI  GAS  & 
ELECTRIC  COMPANY 
CAE-ID. 

OMITTED 
CAE-11^ 

OMITTED 
CAE-1 2.  •• 

DOCKET  »  EROO-182.  000. 

COMMON'WEALTH  EDISON  COMPANY 
OTHER  «S  EROO-194.  000.  PECO  ENERGY 
COMP.XNY 
CAE-13 

DOCKET  »  ER99-453 1 .  000.  NEW 
ENGLAND  POWER  POOL 
CAE-14. 
DOCKET  »  ER99-1535.  000.  VERMONT 
ELECTRIC  POWER  COMPANY 
BAE-IS. 
DOCKET  »  EROO-147.  000.  NEW 
ENGLAND  POWER  COMPANY 
CAE-16. 

DOCKET  »  ER99-2229.  002.  CALIFORNIA 
POWER  EXCHANGE  CORPORATION 
CAE-1 7. 

DOCKET  »  OA97-237.  010.  ISO  NEW 
ENGLAND  INC. 
CAE-1 8. 

DOCKET  »  OA97-25.  000.  NORTHERN 
STATES  POWER  COMPANY 
(MINNESOTA)  AND  NORTHERN 
STATES  POWER  COMPANY 
(WISCONSIN) 
OTHER  »S  OA97-25.  001.  NORTHERN 
STATES  POWER  COMPANY 
(MINN-ESOTA)  AND  NORTHERN 


STATES  POWER  COMPANY 
(WISCONSIN) 
OA97-606.  000.  NORTHERN  STATES 
POWER  COMP.VV^  (.MINNESOTA!  AND 
NORTHERN  STATES  POWER 
COMPANY  (WISCONSIN) 
O,\97-606.  OUI.  NORTHERN  STATES 
POWER  COMPANY  (MINNESOTA)  AND 
NORTHERN  STATES  POWER 
CaMPA.NY  (WISCONSIN) 
ER98-1890.  000.  NORTHERN  STATES 
POWER  COMPAm  (MINNESOTA!  AND 
NOR'niERN  STATES  POWER 
COMPANY  (WISCONSIN) 
ER98-1890.  UOl.  NORTHERN  STATES 
POWER  COMPA.\Y  (MINNESOTA)  AND 
NORTHERN  ST.^TES  POWER 
COMPANY  (WISCONSIN) 
ER98-2060.  000.  NORTHERN  STATES 
POWER  COMPANY  (MINNESOTA)  AND 
NORTHERN  STATES  POWER 
COMP.^Ni'  (WISCONSIN) 
ER98-2060.  001 .  NORTHERN  STATES 
POWER  COMP,\NY  (MINNESOTA!  AND 
NORTHERN  STATES  POWER 
COIKPA.VY  (WISCONSIN! 
EL98-40.  000.  NORTHERN  STATES 
POWER  COMPANY  (MINNESOTA)  AND 
NORTHERN  STATES  POWER 
COMPANY  (WISCONSIN! 
EL98-40.  001 .  NORTHERN  STATES 

POWER  COMPANY  (MINNESOTA)  AND 
NORTHERN  STATES  POWER 
COMPANY'  (WISCONSIN! 
CAE-1 9. 
DOCKET  s  ER98-35M.  000.  ISO  NEW 

ENGLWD  INC. 
OTHER  "S  ER98-3554.  001.  ISO  .NEW 

ENGLAND  INC. 
ER98-35S4.  002  I.SO  NEW  ENGLAND  INC. 
rw\E-20. 
DOCKET*  ER99-694.000.  SOUTHERN 

ENERGY  CANAL.  LLC. 
OTHER#S  ER99-694.001 .  SOUTHERN 

ENERGY  CANAL.  LLC. 
ER99-694,002.  SOUTHERN  ENERGY 

CANAL  LLC. 
ER99-ia24.001,  SOUIHERN  ENERGY 
CANAL.  L.L.C. 
CAE-2 1. 
DOCKET!  ER98-2862,000.  PUBLIC 

SERVICE  COMPAN"i'  OF  NEW  MEXICO 
OTHERSS  ER9B-33-6.00O.  PUBLIC 
SERVICE  COMPANY  OF  NEW  MEXICO 
CAE-22. 

OMITTED 
CAE-23. 
DOCKET*  ER99-38a7,000. 

MIDAMERICAN  ENERGY  OOlkWANY 
OTHER«S  EL99-92.000.  MlDAIilERlCAN 

ENERGY  COMPANY 
ER99-4226.000.  .\MEREN  OPERATING 

COMPANIES 
ER99-M15.000.  ILLINOIS  POWER 

COMPANY 
ER99-4470,000.  COMMONWEALTH 
EDISON  COMPANY  AND 
COMMONWEALTH  EDISON  COMPANY 
OF  INDIANA 
EL0O-7.00n.  ILLINOIS  POWER  COMPANY 
ELOO-16.000.  .^.MEREN  OPERATING 

COMP.WIES 
ER99-4530.000.  ILLINOIS  POWER 
COMPANY 
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ELOO-21.000.  COMMONWEALTH  EDISON 
COMPANY  AND  COMMONWEALTH 
EDISON  COMPANY  OF  INDIANA 
CAE-24. 
DOCKET*  EC99-106.000.  SOUTHERN 
INDIANA  GAS  AND  ELECTRIC 
COMPANY.  INDIANA  EI^RGY.  INC. 
AND  VECTREN  CORPORATION 
CAE-25. 

DOCKET*  RM0O-3.0OO.  UPDATES  TO 
INSTRUCTIONS  TOR  FERC  FORM  NO. 
!  FILINGS 
CAE-26. 

DOCKETe  RM0O-2.O0O.  TIME  FRAME 
FOR  INTERVENING  IN  AND 
PROTESTING  FEDERAL  POWER  ACT 
SECTION  205  FILINGS 
CAE-27. 

OMTTTED 
CAE-28. 
DOCKET*  EL99-75.000.  CALIFORNIA 
ELECTRlCrrY  OVERSIGHT  BOARD 
CAE-29. 
DOCKET*  ELOO-18.000.  NEW  ENGLAND 
POWER  COMPANY  AND  MONTAUP 
ELECTRIC  COMPANY 
CAE-30. 

OMITTED 
CAE-31. 
DOCKET*  ELOO-2.000.  NORTHEAST 
TEXAS  ELECTRIC  COOPERATIVE.  INC. 
AND  LTSHUR-RURAL  ELECTRIC 
COOPERATIVE,  CORPORATION  v. 
CENTRAL  AND  SOUTH  WEST 
SERVICES.  INC..  CENTRAL  POWER 
AND  UGHT  COMPANY.  WEST  TEXAS 
UnUTIES  COMPANY'.  PUBLIC 
SERVICE  COMPANY  OF  OKLAHOM.^ 
AND  SOUTHWESTERN  ELECTRIC 
POWER  COMPANY 
CAE-32. 

OMITTED 
CAE-33. 
DOCKET*  EROO-317.000.  CSW 
OPERATING  COMPANIES 

CONSENT  MISCELLANEOUS  AGENDA 

CAM-1. 

DOCKET*  RM99-8.000,  PRESERVATION 
OF  RECORDS  OF  PUBLIC  UTILITIES 
AND  UCENSEES.  NATURAL  GAS 
COMPANIES.  AND  OIL  PIPELINE 
COMPANIES 
CAM-2. 
DOCKET*  RMOO-4.000.  DELEGATIONS 
OF  AUTHORITY 

CONSENT  AGENDA— GAS  AND  OIL 

CAC-1, 
DOCKET*  RPOO-70,000.  ALGONQUIN 
GAS  TRANSMISSION  COMPANY 
CAG-2. 
DOCKET*  RP98-203.000.  NORTHERN 
NATURAL  GAS  COMPANY' 
CAG-3. 
DOCKET*  RPOO-74.000.  CNG 
TRANSMISSION  CORPORATION 
CAG->. 

OMll  ILL) 
CAG-5. 

DOCKET*  RPOO-76.000.  WYOMING 
INTERSTATE  COMPANY.  LTD. 
CAG-6. 

OMITTED 
CAG-7. 


DOCKET*  RPOO-15.000.  CNG 
TRANSMISSION  CORPORATION 
CAG-8. 
DOCKET*  RP99-470.000.  BLACK  MARUN 
PIPELINE  COMPANY 
CAG-9. 

DOCKET*  RP99-501.001. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
OTHER*S  RP99-501.000. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-10. 
DOCKET*  RP96-129.000.  TRUNKLINE 
GAS  COMPANY 
CAG-11. 
DOCKET*  RP9B-203.009,  NORTHERN 
NATLIRAL  CAS  COMPANY 
CAG-12. 
DOCKET*  RPtX>-l».002.  INDICATED 
SHIPPERS  V.  NATURAL  GAS  PIPELINE 
COMPANY  OF  AMERICA 
CAG-13. 
DOCKET*  RP9&-4CM.007.  MISSISSIPPI 
RIVER  TRANSMISSION  CORPORATION 
CAG-14. 
DOCKET*  RPOO-8,001,  REUANT  ENERGY 
GAS  TRANSMISSION  COMPANY 
CAG-15. 
DOCKET*  RP97-375.009.  WYOMING 
INTERSTATE  COMPANY.  LTD. 
CAG-16. 

DOCKET*  CP93-736.009.  COLUMBIA  GAS 
TRANSMISSION  CORPORATION  AND 
COLUMBIA  GULF  TRANSMISSION 
COMPANY 
CAG-17. 
DOCKET*  RP99-227,003.  HIGH  ISLAND 
OFFSHORE  SYSTEM.  LLC. 
CAG-18. 
DOCKET*  OR89-2.D14.  TRANS  ALASKAN 

PIPELINE  SYSTEM 
OTHER»S  ISa9-7.010  AMERADA  HESS 

PIPEUNE  CORPORATION 
IS89-B.010.  ARCO  TRANSPORTATION 

ALASKA.  INC. 
IS89-9.010.  BP  PIPEUNE  (ALASKA),  INC. 
IS89-10.010.  EXXON  PIPELINE 

COMPANY 
IS89-11.U10.  MOBIL  ALASKA  PIPEUNE 

COMPANY 
IS89-12,010.  PHILUPS  ALASKA 

PIPELINE  CORPORATION 
IS89-13.010.  UNOCAL  PIPELINE 
COMPANY 
CAG-19. 

DOCKET*  MG99-27.0OO,  PANHANDLE 

EASTERN  PIPE  LINE  COMPANY 
OTHER»S  MG99-28.000.  SOUTHWEST 

GAS  STORAGE  COMPANY 
MG99-29.000.  TRUNKLINE  GAS 

COMPANY 
MG99-30,000.  TRUNKLINE  LNG 
COMPANY 
CAG-20. 

OMITTED 
CAG-21. 
DOCKET*  CP99-53a.000,  BR  PIPELINE 
COMPANY  AND  PORTLAND  GENERAL 
ELECTRIC  COMPANY 
CAG-22. 
DOCKET*  CP99-56.001 .  LBU  JOINT 
VENTURE 
CAG-23. 
DOCKET*  CP99-569.000.  TEXAS 
EASTERN  TRANSMISSION 


CORPORATION  AND  NATIONAL  FUEL 

GAS  SUPPLY  CORPORATION 
OTHER#S  CP99-5B9.001,  TEXAS 

EASTERN  TRANSMISSION 

CORPORATION  AND  NATIONAL  FUEL 

GAS  SUPPLY  CORPORATION 
CAG-24. 

EKX:KET«  CP99-320,000.  SUMAS 

ENERGY  2.  INC. 
CAG-25. 
DOCKET*  CP99-579.000,  SOUTHERN 

LNG  INC 
OTHER»S  CP99-580,000.  SOUTHERN 

LNG  INC. 
CP99-58 1.000.  SOUTHERN  LNG  INC. 
CP99-582.000.  SOUTHERN  LNG  INC. 
CAG-26. 
DOCKET*  CP9»-234.aOO,  NORTHERN 

NATURAL  GAS  COMPANY 
CAG-27. 

DOCKET*  CP98-159.003.  PHELPS  DODGE 

CORPORATION  V.  EL  PASO  NATURAL 

GAS  COMPANY 
OTHER»S  CP98-1 59.004,  PHELPS  DODGE 

CORPORATION  V.  EL  PASO  NATURAL 

GAS  COMPANY 
CP99-573.000.  EI.  PASO  NATURAL  GAS 

COMPANY 
CP99-573.001 .  EL  PASO  NATURAL  GAS 

COMPANY 
CAG-2a. 

OMITTED 
CAG-29. 
DOCKET*  CP99-175.001.  MISSISSIPPI 

CANYON  GAS  PIPELINE.  LLC 

HYDRO  AGENDA 

H-1. 
RESERVED 

ELECnUC  AGENDA 

E-1. 

DOCKET*  RM99-2.000.  REGIONAL 
TRANSMISSION  ORGANIZATION 

ORDER  ON  FINAL  RULE 
E-2. 

DOCKET*  ER99-3144.000.  AMERICAN 
ELECTRIC  POWER  SERVICE 
CORPORATION  ON  BEHALF  OF: 
APPALACHIAN  POWER  COMPANY. 
COLUMBUS  SOUTHERN  POWER 
COMPANY.  INDIANA  MICHIGAN 
POWER  COMPANY.  KENTUCKY 
POWER  COMPANY.  KINGSPORT 
POWER  COMPANY.  OHIO  POWER 
COMPANY  AND  WHEELING  POWER 
COMPANY.  CONSUMERS  ENERGY 
COMPANY.  DETROIT  EDISON 
COMPANY.  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY.  OHIO 
EDISON  COMPANY.  PENNSYLVANIA 
POWER  CO.MPANY'  AND  THE  TOLEDO 
EDISON  COMPANY,  VIRGINIA 
ELECTRIC  AND  POWER  COMPA.NY 

OTHER«S  EC99-80,000.  AMERICAN 
ELECTRIC  POWER  SERVICE 
C0RPOR.-\TION  ON  BEHALF  OF: 
APPALACHIAN  POWER  COMPANY, 
COLUMBUS  SOUTHERN  POWER 
COMPANY.  INDL\NA  MICHICJAN 
POWER  COMPANY,  KENTUCIKY 
POWER  COMPANY.  KINGSPORT 
POWER  COMPANY.  OHIO  POWER 
COMPANY  AND  WHEELING  POWER 
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COMPANY.  CONSUMERS  ENERGY 
COMPANY.  DETROrr  EDISON 
COMPANY,  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  CO.MP.\NY,  OHIO 
EDISON  COMPANY.  PENNSYLVANL\ 
POWER  COMPANY  ANT)  THE  TOLEDO 
EDISON  CX3MPANY,  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 
ORDER  ON  PROPOSED  DISPOSTTION  OF 
FACILITIES  AND  RELATED  RATE 
nLINGS 

OIL  AND  GAS  AGENDA 

I, 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 
II. 

PIPELINE  CERTmCATE  MATTERS 
PC-1. 

DOCKET*  CP97-3J5,000,  INDEPENDENCE 

PIPELINE  COMPANY 
OTHER»S  CP97-315,001,  INDEPENDENCE 

PIPELINE  COMPANY 
CP97-3 19.000.  ANR  PIPELINE  COMPANY 
CP97-320.000.  INDEPENDENCE  PIPELINE 

COMPANY 
CP97-321.000.  INDEPENDENCE  PIPELINE 

COMPANY 
CP98-200.000.  NATIONAL  FUEL  GAS 

SUPPLY  CORPORATION 
CP98-540,000,  TRANSCONTINENT.\L 

GAS  PIPE  LINE  CORPORATION 
ORDER  ON  PROPOSAL  FOR 
CERTIFICATION  OF  PIPEUNE 
FAQLTTIES 
David  P.  Bocrgera, 
Secretary. 

IFR  Doc,  99-32312  Filed  12-9-99;  12K)3  pm) 
HLUNG  CODE  (717-C1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-«507-2) 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Activities  Associated  Wttti 
EPA's  SF.  Emissions  Reduction 
Partnership  for  Electric  Power 
Systems 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
action:  Notice. 

SUUMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Information  Collection  Activities 
Associated  with  EPAs  SFt  Emissions 
Reduction  Partnership  for  Electric 
Power  Systems.  EPA  ICR  No,  1933.01 

Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 


comments  on  speciBc  aspects  of  the 
proposed  information  collection  as 
described  below, 

DATES:  Comments  must  be  submitted  on 
or  before  February  11 .  2000. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  EPA  ICR  No. 
1933.01:  Information  Collection 
Activities  Associated  with  EPA's  SFe 
Emissions  Reduction  Partnership  for 
Electric  Power  Systems  to:  Air  and 
Radiation  Docket  and  Information 
Center.  Climate  Protection  Division 
(6102),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  Attention;  Docket  No.  A-99- 
43. 

Conunents  may  also  be  submitted 
electronically  through  the  internet  to;  a- 
and-r-docket@epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  EPA  ICR  No,  1933.01: 
Information  Collection  Activities 
Associated  w^ith  EPA's  SFb  Emissions 
Reduction  Partnership  for  Electric 
Power  Systems.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  Air  and  Radiation  Docket  and 
Information  Center,  located  at  the 
address  above.  The  Docket  is  open  to 
the  public  on  all  federal  government 
work  days  from  8:00  a.m.  to  5;30  p.m. 
it  is  recommended  that  the  public  make 
an  appointment  to  review  docket 
materials  by  calling  (202)  260-7549.  The 
Docket  will  accept  phone  and  fax 
requests  for  material.  Phone  requests 
may  be  made  using  the  phone  nimiber 
listed  above,  and  fix  requests  may  be 
submitted  to  (202)  260-4400,  A 
reasonable  fee  is  charged  for  the 
duplication  of  materials. 

'The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
vidll  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  ofBcial  record,  which  will 
also  include  all  comments  submitted 
directly  in  vmUng. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  document  in  the  Federal 
Register.  EPA  will  not  immediately 
reply  to  commenters  electronically  other 
than  to  seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above, 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  on  specific  aspects  of 
this  collection  of  information,  contact 
Eric  Dolin,  Climate  Protection  Division 
(Mail  Code  620J),  U.S.  Environmental 


Protection  Agency,  401  M  Street.  SW. 
Washington,  D.C.  20460.  (202)  564- 
9044.  or  dolin.eric@epa.gov. 
SUPPLEMENTARY  INFORHATUN: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  power 
generation  and  transmission  utilities. 

Title:  Information  Collection 
Activities  Associated  with  EPA's  SFe. 
Emissions  Reduction  Partnership  for 
Electric  Power  Systems.  EPA  ICR  No. 
1933.01,  OMB  Cbntiol  No,  and 
expiration  date  are  not  applicable  as  this 
is  a  new  ICB. 

Abstract:  The  Environmental 
Protection  Agency  (EPA)  is  latmching  a 
new  voluntary  partnership,  the  SFt 
Emissions  Reduction  Partnership  for 
Electiic  Power  Systems,  that  aims  to 
combine  the  efforts  of  EPA  and  industry- 
to  pursue  technically  and  economically 
feasible  actions  to  minimize  SF„ 
emissions  and  reduce  the  threat  of 
global  climate  change.  Participants  in 
the  program  vrill  have  the  flexibility  of 
choosing  cost-effective  pollution 
preventions  strategies  that  work  for 
them.  In  turn.  EPA  will  provide  partners 
with  technical  information  and  sponsor 
research  on  strategies  for  reducing  SFs 
emissions.  EPA  also  will  publicly 
recognize  partners  for  their 
achievements  in  reducing  emissions  and 
protecting  the  environment  through 
bnxrhuies,  public  service 
announcements,  and  articles  for 
publication. 

This  ICR  covers  recordkeeping  and 
reporting  activities  for  participation  in 
the  SFo  Emissions  Reduction 
Partnership  for  Electric  Power  Systems, 
Partners  must  provide  or  keep  records  of 
information  associated  with  six  discrete 
information  collections.  Specifically, 
these  information  collections  include 
the  Memorandum  of  Understanding. 
Partner  Representation  Form.  Emissions 
Baseline  Year  Letter.  SF^  Emissions 
Inventory  Reporting  Form.  Policy  and 
Procedures  Document,  and  Emissions 
Reduction  Goal  Letter. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15, 

EPA  would  like  to  soUcit  comments 
to; 

i.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary' 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility: 

ii.  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

iii.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

iv.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (e.g..  permitting 
electronic  submission  of  responses). 
Burden  Statement:  Over  the  three 
vears  covered  by  this  ICR,  EPA 
nstimates  that  a  total  of  175  Partners 
will  join  the  SF»  Partnership  (100  in  die 
first  year,  50  in  the  second,  and  25  in 
the  third).  Annualized  over  these  three 
years.  EPA  estimates  that  an  average  of 
approximately  58  Partners  (175/3  =  58) 
will  join  the  SFs  Partnership  and  submit 
an  MOU  and  a  Partner  Representation 
Form  each  year.  EPA  expects  10 
percent,  or  approximately  6.  of  these 
Partners  will  change  representatives 
each  year. 

EPA  estimates  that  90  percent,  or 
approximately  52,  of  the  58  Partners 
joining  the  SFt,  Partnership  each  year 
will  select  their  own  baseline  year.  As 
such.  EPA  expects  to  receive  52 
Emissions  Baseline  Year  Letters  each 
vear. 

EPA  expects  to  receive  annual  SFi, 
Emissions  Inventory  Reporting  Forms 
for  all  SFn  emissions  in  a  calendar  year 
during  the  first  quarter  of  the  following 
vear.  As  such.  EPA  expects  to  receive  0 
forms  in  the  first  year,  100  forms  in  the 
second,  and  ISO  in  the  third,  or  a  total 
of  250  forms  over  the  three  years 
covered  by  this  ICR.  Annualized  over 
these  throe  years.  EPA  expects  to  receive 
an  average  of  approximately  83  SF^ 
Emissions  Inventory  Reporting  Forms 
(250/3  =  83)  each  year.  Further,  EPA 
expects  that  Partners  will  maintain 
records  of  these  83  Inventory  Reporting 
Forms  and  any  supporting 
documentation  each  year. 

EPA  also  estimates  thai  all  58  Partners 
joining  the  SF*,  Partnership  each  year 
will  develop  a  Policy  and  Procedures 
Document  for  the  Proper  Handling  of 
SFs  within  that  same  year.  However, 
these  Partners  will  submit  the  Policy 
and  Procedures  Document  with  the  first 
SFe  Emissions  Inventory  Reporting 
Form  in  the  first  quarter  of  following 
year.  As  such.  EPA  expects  to  receive  0 
documents  in  the  first  year.  100  in  the 
second,  and  50  in  the  third,  or  a  total 
of  150  over  the  three  years  covered  by 
this  ICR,  Annualized  over  these  three 
years,  EPA  expects  to  receive  an  average 
of  50  Policy  and  Procedures  Documents 
(150/3  =  50)  each  year.  Further,  EPA 


expects  approximately  10  percent,  or  5. 
of  these  50  Partners  will  change  their 
policy  or  procedures  and  subsequently 
update  and  submit  a  revised  Policy  and 
Procedures  Document  each  year.  As 
such.  EPA  expects  to  receive  5  revised 
documents  each  year. 

In  addition.  EPA  assumes  tliat  all 
Partners  joining  in  the  SF^  Partnership 
in  the  first  and  second  years  and  50 
percent  of  those  joining  in  the  third  year 
will  develop  and  submit  Emis.sions 
Reduction  Goal  Letters.  As  such.  EPA 
expects  to  receive  100  letters  in  the  first 
year.  50  in  the  second,  and  12  in  the 
third,  or  a  total  of  162  over  the  three 
years  covered  by  this  ICR.  Annualized 
over  these  three  years,  EPA  expects  to 
receive  an  average  of  54  Emissions 
Reduction  Goal  Letters  (162/3  =  54) 
each  year.  EPA  also  expects  that 
approximately  10  percent,  or 
approximately  5.  of  these  Partners  will 
change  their  emissions  reduction  goal 
and  subsequently  submit  an  updated 
Emissions  Reduction  Goal  Letter  each 
year.  As  such.  EPA  expects  to  receive  5 
updated  letters  each  year. 

EPA  estimates  the  aimual  total 
respondent  burden  and  costs  for  the 
information  collection  activities 
associated  with  the  SFs  Partnership  arc 
approximately  6,966  hours  per  year 
with  an  annual  cost  of  approximately 
$381,692. 

EPA  estimates  that  all  Partners  joining 
the  SFs  Partnership  over  the  next  three 
years  will,  on  average,  experience 
armual  reporting  burden  of 
approximately  1 24  hours.  This  burden 
includes  all  of  the  time  spent  on 
reporting  activities  associated  with  the 
MOU.  Partner  Representation  Form, 
Emissions  Baseline  Year  Letter.  SFt, 
Emissions  Inventory  Reporting  Form, 
and  Emissions  Reduction  Goal  Letter. 
This  burden  includes  time  for  gathering 
data;  filling  out  the  MOU  or  forms; 
developing  letters  or  documents; 
revising  them,  as  appropriate;  and 
submitting  both  original  and  updated 
versions  to  EPA. 

EPA  estimates  that  all  Partners  joining 
the  SFft  Partnership  over  the  next  three 
years  will,  on  average,  experience 
aiuiual  recordkeeping  burden  of 
approximately  0.3  hours.  This  burden 
covers  time  spent  on  keeping  records 
associated  with  SF»,  Emissions  Inventory 
Reporting  Forms. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 


information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
informalion;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  Noverabor  24.  t9M. 
EricDolin. 

Climale  Protection  Di\'ision. 
IFR  Doc  99-32178  Filed  12-10-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FBL-6507-41 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Health  Effects  of 
Particulate  Matter  and  Co-Pollutant 
Exposures  Near  the  El  Paso/Juarez 
Border  Crossings 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnoM:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  e(  seq).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Health 
Effects  of  Particulate  Matter  and  Co- 
pollutant  Exposures  near  the  El  Paso/ 
Juarez  Border  Crossings;  EPA  ICR 
Number;  1940.01.  Before  submitting  the 
ICR  to  OMB  for  review  and  approval, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  February  U.  2000. 
ADOOESSES:  Human  Studies  Division. 
Health  Effects  Research  Laboratory. 
Environmental  Protection  Agency.  MD- 
58,  Research  Triangle  Park.  NC  27711. 
Interested  persons  may  obtain  a  copy  of 
the  ICR  without  charge  bv  contacting: 
Dr.  Melissa  Gonzales.  US  EPA  (MD  58- 
A).  Research  Triangle  Park.  NC.  27711. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments  and  inquiries  should 
be  submitted  to:  Dr.  Melissa  Gonzales, 
(919)  966-7549,  FAX:  (919)  966-7584. 
E-mail: 

gonzales.melissa@epamail.epa.gov;  or 
by  mailing  a  request  to  the  address 
above. 
SUPPLEMENTARY  INFORMATION: 
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Affected  entities:  Entities  potentially 
affected  by  this  action  are  school 
officials,  parents  and  children  in  the  El 
Paso  Independent  School  District. 

Ti(/e;  Health  Effects  of  Particulate 
Matter  and  Co-pollutant  Exposures  near 
the  El  Paso/]uarez  Border  Crossings 
(EPA  ICR  Number:  1940.01). 

Abstract:  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  tmless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  CJiapter  15.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

The  proposed  study  will  be 
conducted  by  the  Epidemiology  and 
Biomarkers  Branch.  Human  Studies 
Division,  National  Health  and 
Environmental  Effects  Research 
Laboratory,  Office  of  Research  and 
Development,  US  EPA.  The  purpose  of 
this  study  is  to  examine  the  respiratory 
health  effects  in  school-age  children  of 
mobile  source  air  pollutants.  Further 
knowledge  regarding  the  respiratory 
health  effects  of  airborne  particulate 
matter  is  required  to  reduce  scientific 
uncertainties  in  the  development  of  an 
Air  Quality  Criteria  for  Particulate 
Matter  under  the  Clean  Air  Act  (42 
U.S.C.  7403(d)).  The  National  Academy 
of  Science's  Committee  on  Research 
Priorities  for  Airborne  Particulate  Matter 
has  identified  several  issues  of  scientific 
uncertainty  in  health  effects  of  airborne 
particulate  matter  exposures,  including 
the  role  of  particle  size  and  the  role  of 
particulate  matter  constituents  and  co- 
pollutants.  In  this  study  of  motor 
vehicle-related  air  pollution  and 
children's  health,  the  respiratory  health 
effects  of  ultrafine  particles  (less  than 
0.3  microns  in  diameter),  fine 
particulate  matter  (PMj  5;  less  than  2.5 
microns  in  diameter),  and  gaseous  co- 
pollutants  such  as  nitrogen  dioxide  and 
volatile  organic  compounds  will  be 
examined. 

The  El  Paso.  Texas  metropolitan  area 
was  selected  because  of  a  combination 
of  environmental  features.  Heavily 
traveled  interstate  freeways  run  through 
the  central  part  of  the  city  and  over  18 
million  vehicles  aimually  cross  three 
international  ports  of  entry  between  the 
two  cities.  During  the  winter  months, 
low-level  temperature  inversions 
routinely  trap  motor  vehicle  emissions 
close  to  ground  level.  These  conditions 
lead  to  routine  violations  of  National 
Ambient  Air  Quality  Standards  during 
the  winter  months.  This  combination  of 


heavy  traffic  volume  and  wintertime 
meteorological  conditions  in  a  large 
metropolitan  area  provides  an  - 
opportunity  to  investigate  the  health 
effects  of  mobile  source  pollutants  in 
children. 

The  parents  of  all  children  enrolled  in 
the  fourth  and  fifth  grades  of  the  El  Paso 
Independent  School  District  will  receive 
an  eight-page  respiratory  health 
questionnaire  in  both  English  and 
Spanish  along  with  a  written  request  for 
permission  for  their  children  to 
participate  in  a  pulmonary  function 
examination  at  their  school. 
Participation  in  the  study  is  entirely 
voluntary.  Tbe  respiratory  health 
questionnaire  conforms  to  the  ATS/DLD 
standard  respiratory  symptom 
questionnaire  and  con^ls  of  questions 
specific  to  the  child  such  as  genera) 
demographic  informalion.  childhood 
respiratory  illness  and  history  of 
asthma,  and  current  respiratory  health 
conditions.  There  also  are  questions 
regarding  household  characteristics  and 
family  history  of  smoking,  asthma,  and 
respiratory  illnesses.  Each  parent  will  be 
asked  to  complete  the  questionnaire, 
seal  the  completed  form  in  the  provided 
envelope,  and  send  the  envelope  back  to 
the  teacher  with  the  child. 

Ambient  air  pollutants  will  be 
measured  at  twenty-two  elementary 
schools  in  the  El  Paso  metropolitan  area. 
These  twenty-two  schools  were  selected 
to  represent  areas  close  to  and  far  away 
from  central  El  Paso  and  the 
international  Ivirdor  crossings  as  well  as 
those  areas  in  between.  Once  explicit 
permission  has  been  received  from  both 
the  parent  and  the  child,  the  children 
from  the  selected  schools  will  attempt  to 
perform  a  routine  pulmonary  function 
examination  consisting  of  blowing  three 
to  eight  times  into  a  tube  connected  to 
a  spirometer.  The  pulmonary  function 
breathing  test  is  no  more  stressful  than 
blowing  out  the  candles  on  a  birthday 
cake.  During  the  pulmonary  function 
examination,  a  field  technician  wilt 
record  each  child's  height  and  weight, 
and  coach  the  child  to  perform  the 
breathing  test.  A  new.  sterile,  disposable 
mouthpiece  will  be  used  for  each  child. 
The  pulmonary  function  examination 
will  be  conducted  according  to 
guidelines  developed  by  the  American 
Thoracic  Societj'  and  will  be  conducted 
in  the  child's  elementary  school  during 
normal  school  hours  with  an  school 
nurse  on  site  diu-ing  the  examinations. 

The  information  collected  in  this 
study  will  be  used  by  scientists  within 
EPA's  Office  of  Research  and 
Development.  The  data  will  be  used  to: 
(i)  Provide  a  better  understanding  of 
the  association  between  exposures  to 
ultrafine  particulate  matter  and  co- 


pollutants  and  pulmonary  illness  in 
children; 

(ii)  As-sess  the  classification  of 
children's  exposure  using  data  from  the 
epidemiological  study  questionnaire, 
direct  air  pollutant  measurements  and 
exposure  models  for  refining  exposure 
classification  methods  for  air  pollution 
health  studies: 

(iii)  Identify  key  exposure  factors  for 
school  age  children  to  particulate  matter 
and  co-pollutants: 

(iv)  Assess  the  prevalence  of 
pulmonary  illness,  including  reduced 
pulmonary  fimction,  in  school  children 
living  in  a  metropolitan  area  along  the 
US-Mexico  border. 

The  information  will  appear  in  the 
form  of  EPA  reports,  journal  articles. 
and  will  also  be  made  publicly 
available.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  rxintrol  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  4«  CFR  Chapter  15.  The  EPA  would 
like  to  solicit  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement 

Burden  means  t^ie  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verif\ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
pre\iously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
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information;  search  data  sources: 
complete  and  review  the  collection  of 


information:  and  transmit  or  otherwise 
disclose  the  information. 


Type  ol  respondent                        Respondent  activities 

Estimated            Rurrtan 

Fraquefwy 

Total  bur- 
'  den  hours 

Total  bur- 
den cost 

Adult 

CWW — 

Total 

1 

9.100 
4.300 
13,400 

0.40 
0.35 

1 
1 

3.640 
1.505 
5.145 

■$53,581 

Pulmonary  Function  Exam  

'7.751 
61.332 

■•S14.72/txxir. 

"SS  15/hour  (minimum  wage). 


There  are  no  direct  respondent  costs 
for  this  data  collection.  There  is  no 
aimual  recordkeeping  burden  for  this 
ICR. 

Dated:  December  1. 1W9. 
Hillel  S.  Korea. 

Director.  Human  Studies  Division.  Notional 
Health  and  Environmental  Effects  Research 
Laboratory.  Office  of  Research  and 
Development. 

IFR  Doc.  99-32179  Filod  12-10-99: 8:43  ami 
aujNo  cooE  uas-ao-r 


ENVIRONMEhfTAL  PROTECTION 
AGENCY 

[FRL-6507-31 

Summary  of  the  U.S.  EPA  Worfcahop 
on  the  Relationship  Between  Exposure 
Duration  artd  Toxicity 

AGENCY;  Environmental  Protection 

.\gency  (EPA). 

ACTION:  Notice  of  availability  of  a  final 

report. 

summary:  The  notice  announces  the 
availability  of  a  final  report.  Summary 
of  the  U.S'  EPA  Workshop  on  the 
Relationship  Between  Exposure 
Duration  and  Toxicity  (EPA/600/R-99/ 
081.  September  1999).  This  report  was 
prepared  by  Eastern  Research  Group. 
Inc.  (ERG),  for  the  U.S.  Environmental 
Protection  Agency's  (EPA)  National 
Center  for  Environmental  Assessment 
(NCEA).  within  the  Office  of  Research 
and  Development  (ORD).  Current  risk 
assessment  procedures  are  typically 
based  on  overall  daily  exposure  levels 
and  tend  to  emphasize  effects  resulting 
from  continuous  exposure  over  a 
lifetime.  Scientists  now  realize  that 
exposures  are  more  likely  to  be 
experienced  as  bursts  or  spikes,  or 
intermittent  exposures  of  varying  levels. 
EPAs  Risk  Assessment  forum  is 
beginning  to  examine  how  dose- 
duration  relationships  are  or  can  be 
incorporated  into  the  risk  assessment 
process  for  less-than-lifetime  exposures. 
As  part  of  this  effort,  the  Forum  and  the 
Han'ard  School  of  Public  Health,  held  a 
workshop  on  August  5-6, 1998,  to 


discuss  the  current  understanding  of 
dose-duration  relationships,  the 
approaches  that  can  be  used  in  their 
modeling,  the  inclusion  of  these 
relationships  in  risk  assessment,  and 
fiiture  directions  in  this  area.  The 
workshop  provided  a  forum  for  open 
discussion  and  identifying  areas  of 
consensus,  as  well  as  areas  of  difference. 
AOOOESSES:  A  limited  number  of  paper 
copies  will  be  available  from  the  EPA's 
National  Service  Center  for 
Environmental  Publications  (NSCEP). 
P.O.  Box  42419,  Cincinnati,  OH  45242; 
telephone:  1-800-190-9198  or  513- 
489-8190:  facsimile:  513-489-8695  on 
or  about  December  17, 1999.  Please 
provide  your  name  and  mailing  address 
and  the  title  and  EPA  number  of  the 
requested  publication.  The  document  is 
not  available  in  electronic  form. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Kimmel.  National  Center  for 
Environmental  Assessment-Washington 
Office  (8623D).  U.S.  Environmental 
Protection  .Agency.  Washington.  DC 
20460:  telephone:  202-564-3308; 
^simile:  202-565-0078; 
emaiI:kimmel.gary@epa.gov. 

Daled:  December  3.  1999. 
William  H.  Farland, 

Director.  National  Center  for  Environawnial 
Assessment. 

IFR  Doc.  99-32181  Filed  12-10-99;  8:45  ami 
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pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSC.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME).  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  October  25, 1999 
to  November  5, 1999,  consists  of  the 
PMNs.  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacttu^  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
AOORESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-51938  and  the 
specific  PMN  number  in  the  subject  Une 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Carra,  Deputy  Director,  Office  of 
Pollution  Prevention  and  Toxics  (7401). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460;  telephone  numbers:  (202) 
554-1404  and  TDD:  (202)  554-0551:  e- 
mail  address:  TSCA-Hotline@epa.gov. 
SUPPt£MENTARY  INFORMATION: 


(OPPTS-51938:  FRL-639S-7] 

Certain  New  Chemicals;  Receipt  and 
Status  Inlortnation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice^ 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicabiUty  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
Hivw.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  -  Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
Iwvm.epa.govlfedrgslrl . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51938.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-S1938  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to;  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC  The  DCO  is  open  from 


8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
yoiu-  comments  electronically  by  e-mail 
to:  "oppt.ncic©epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submil  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51938 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
■FOR  Fb-RTHER  INFORMATION 
CONTACT." 


E.  What  Should  I  Consider  as  I  Prepaie 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 


5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  vour 
response.  You  may  also  provide  the 
name.  dale,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new- 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufactiue  those 
chemicals.  This  status  report,  which 
covers  the  period  from  October  25. 1999 
to  November  5 ,  1 999,  consists  of  the 
PMNs  and  TMEs.  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

ni.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the 
PMNs.  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
.section  5  during  this  time  period.  If  you 
are  interested  in  information  tfiat  is  nol 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  U. 
to  access  additional  non-CBI 
information  that  may  be  available. 

In  lable  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN:  the  date  the  PMN  was 
received  bv  EPA:  the  projected  end  date 
for  EPAs  review  of  the  PMN:  the 
submitting  manufacturer,  the  potential 
uses  identified  by  the  manu&cturer  in 
the  PMN:  and  the  chemical  identity-. 
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P-OO-0081 
P-(X)-0082 


P-00-OCI83 
P-00-0084 


P-00-0085 

p-oo-ooee 


Received 
Date 


10/25/99 
10/25«9 


1(V2S/99 

10/25/99 


10/25/99 
10«6«9 


P-00-0087       10/26/99 


P-00-008C 
P-00-0089 


P-00-0090 
P-0(MX»1 


P-00-0092 


P-00-0093 


P-00-0094 
P-00-0095 


P-OO-0096 
P-OO-0097 


P-00-0098 
P-00-0099 
P-00-0100 


10/26/99 

10/25/99 


10/26/99 
10«8;«9 


10/27/99 
10/28/99 


10/28/99 
10/28/99 


11/01/99 
11/01/99 
11/01/99 


P-00-0102 
P-00-0103 


P-00-0105 
P-00-0106 


I.  29  Premanutacture  Notices  Received  From:  10/25/99  to  11/05/99 


P-OO-0101      I  10/29/99 


Protected  1 

Notice     i  Manufacturer/Importer 
End  Date 


01/23/00 
01/23A)0 


01/23/00 


ia29«9 
11rt)1/99 


P-00-0104        11/01/99 


11/02/99        01/31/00 
11/02/99        01/31/00 


CBI 

/Applied  Chemical 
Concepts.  LLC 

CBI 


01/23/00      CBI 


01/23rt)0 
01/24AX) 


01/24/00 


01/24/00 
01/23m) 


01/24/00 
01/26«0 


01/26/00 


01/26AX) 


OMSSmO 
01/26A)0 


01/26/00 
01/26/00 


01/30/00 
01/30/00 
01/30«0 

01/27/DO 

01/27/00 
01/30/00 


oi/sonx) 


DSM  Copotymer 

International  Specialty 
Products 


CBI 


CBI 
CBI 


Reichhoid,  Inc. 
CBI 


CBI 


C8I 


CBI 

CIBA  Specialty  Chemi- 


CBI 
CBI 


CBI 
CBI 
Loctile  Cotporaton 

CBI 

Enterprise  Coatings 
CBI 


CBI 


CBI 
CBI 


(G)  Industrial  adhesive 

(G)  Release  coating  material  used  to 
reduce  surface  energy  ol  sub- 
strates 

(S)  Basestock  for  automotive  lubri- 
cants; fuel  additive  for  mogas  and/ 
or  diesel  formulations 

(S)  Pigmentation  of  paints  and  coat- 
ings 


(G)  Reaction  aid  in  polymer  synthesis 
(S)  Protectant  for  digital  printing  inks 


(G)  Ingredient  lof  use  in  consumer 

products;  highly  dispersive  use. 
(S)  Additive  lor  industrial  coating 
(G)  Viscosity  index  improver  of  use  in 
oils 

(S)  Binders  in  durable  traffic  stripes 
(G)  Basic  dye  for  ground  wood  fibers 


(G)  Basic  dye  for  grouod  wood  fibers 


(G)  Basic  dye  for  ground  wood  fibers 


(G)  Colorant  tor  coating  compositions 

(S)  Hardener  for  protective  epoxy 
coatings  tor  metal  surfaces  hardner 
for  for  epoxy  coatings  tor  flooring  or 
walls 

(G)  Additive  for  manufacture  ol  ani- 
des 

(S)  Ingredient  in  (fragrance)  com- 
pounds 

(G)  Oil  field  additive 

(G)  Intermediate 

(S)   Component   ol   adhesive/sealant 

formulations 
(G)  Coating  component 

(G)  Textile  finish 
(G)  Printing  ink  resin 


(S)  Flourescent  tvhitener  for  textiles: 
flourescent  whitermr  for  coating 
paper 

(G)  Component  in  a  sealant  or  adhe- 
sive 

(8)  Photographk:  coating  fluid  ingre- 
dient 


(G)  Acrylic  copolymer 
(G)     Silicone     modified     watertxime 
potyurethane  dispersion 

(G)  Trimethyloipropane  ester  polymer 


(G)  Dimethyl  ester  of  2-2  oxo-1-('.4- 
dihydro-2.3-dioxo-6-methoxy- 
quinoxaline-7-yl  carbamoyl- 

propyla20)terephthalic  acid 

(S)  Benzeneacettc  acid,  aplha-chloro- 
alpha-phenyl-,  ethyl  ester* 

(S)  2-propenamide,  r>(3- 

dimethylamino)propyl-2methyl  poly- 
mer with  1 -ethenyl-2-pym)lidinone, 
neutralized* 

(G)  Cyctohexyl  caitxjxalkyi  propionate 

(G)  Organo  silane  ester 

(G)  Alkyl  methacrylate. 

alkylaminoalkylmethacrylamide  co- 
polymer 

(G)  Hindered  amine  adduct 

(G)        Ethanaminium,        rv[4-[bisI4- 
(dialkylamino)phenyllmethylenel- 
2,5-cyclohexadien-1-ylidenel-rv 
alkyl-.  acetate 

(G)  Ethanaminium,  o[4-[I4- 

(dialkylamin- 

o)phenyllphenylmethylenel-2.5- 
cyctohexadien-1  -ylidenel-rvalkyl-, 
acetate 

(G)         Methanaminium,         r>14-[(2- 
chlorophenyl)I4- 

(dialkylamlno)phenyl]methylene]- 
2.5-cyclohexadien- 1  -ylidenej-rv 
alkyl-,  acetate 

(G)  Aromatic  sulfonic  acid  dericative 

(G)  FormaWehyde,  polymer  with  an 
aliphatic  polyamine 


(G)  Vinyl  tripolymer 

(S)  Carbonic  acid.  2-hydroxypropyl  5- 
methyl-2-{  1  -methylethyl)cyclohexyl 
ester* 

(G)  Fatty  acid  amide 

(G)  Fatty  acid  condensate 

(G)  Subsituted  Polydimethy  Siloxane" 

(G)  Polymer  ot  acrylate  esters  and 
methacrylamide  esters 

(G)  Aliphatic  diisocyanale  polymer 

(G)  1,4-butanediol,  polymer  with  2,4- 
diisocyanato-1  -methylt»nzene,  1 ,2- 
ethanediamine.      polyol     and     5- 
isocyanato-1  -(isocyanatomethyl)- 
1 ,3.3-tnmethylcyciohexane 

(S)         1  /vtienzimidazolium,        2-(6- 
methoxy-2-benzofuranyl)-1 ,3-di- 
methyl-5-(methylsulfonyl)-,    acetate. 
acetate" 

(Q)  Silane  terminated  polymer 

(G)  Trimethyl-2-[(1-oxo-2-pro- 

penyl)oxy]ethane    derivative,    poly- 
mer With  2-propenoic  acid 
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I.  29  Premanutacture  Notices  Received  From:  10/25/99  to  11/05/99— Continued 


Case  No. 


Received    i  P'ojected 
Date       '     Notice     ,  Manufacturer/Importer 


P-<X)-0107 

P-00-0108 


P-00-0109 


End  Date 


Use 


Chemical 


11/02«9 


11/05/99 


,01/31/00 
01/31AX) 


02/03/00 


Reichtiold,  Inc. 


CBI 


Shell  Ctiemical  Com- 
pany 


modified    potyurethane 


(S)  /Whesive  for  wood  to  steel  lam-    (G)    Acrylic 

ination:  adhesive  for  wood  to  wood        polymer 

lamination 
(G)   The   notified   substance  will   be  '  (G)  Alkoxyamino-aldyl-coumain 

dosed  in  (uels  at  extremley  small  ' 

concentrations  (approx.   100  parts 

per  billion)  for  the  purposes  ol  con- 
firming the  source  of  a  fuel  in  the 

field  and  to  protect  brand  identity  in 

the  mari<et  place,  the  commercial 

consumer  will  never  be  exposed  to 

the  dye  in  its  poiAidery  form 
(S)   Monomer  for   vinyl   and   acrylic    (S)     Neoundecanotc     acid,     ethenyl 

latex  paint  and  adhesives  latex  ap-        ester' 

plication 


„„  .!f  w*".'-^  "•  f?'^  provides  the  following  informaUon  (to  the  extent  that  such  infonnation  is  not  claimed  as  CBI) 
on  the  NoUces  of  Commencement  to  manufacture  received:  "luianuu  is  noi  ciaunea  as  mii 

II.  25  Notices  of  Commencement  From:  10/25/99  to  11/05/99 


Case  No. 


Received  Date 


Commencement/Im- 
port Date 


Chemical 


P-9»-0733 
P-98-0735 
P-98-0736 
P-98-0737 
P-98-t260 
P-99-0149 
P-99-0170 
P-99-0249 

P-99-0255 

P-99-0371 
P-99-0431 
P-99-0555 
P-99-0783 


P-99-0819 

P-99-0828 
P-99-0829 
P-99-0832 
P-99-0857 
P-99-0937 
P-99-0939 
P-99-0940 
P-99-0945 


P-99-0968 
P-99-1027 
P-99-1063 


10/29/99 

10/29/99 

10«9/99 

10/2a«9 

10«5/99 

11/01/99 

11/01/99^ 

11/02«9 

11/02«9 

11/01/99 

11/01/99 
10/2*99 
11/02/99 


10S5/99 

11/05/99 
11/05«9 
10«5/99 
10/26/99 
10/27/99 
10/27/99 
10/27/99 
10/25/99 


11/03/99 

10/28/99 
10«5«9 


10/19/99 
10/19/99 
10/19/99 
10/19/99 
10/11/99 
10/1 3«9 
10/07/99 
10/05/99 

10«9/99 

10«5/99 

09/29/99 
10/18/99 
10/12/99 


10/19/99 

1QS9/99 
10/29/99 
10/1 9«9 
10/13/99 
10«0/99 
10/20/99 
10«0«9 
09/27/99 


10/20«9 
10/1 5«9 
10«0/99 


(S)  Pentadecene' 
(S)  Heptadecene- 
(8)  Pentadecene,  branched" 
(S)  Heptadecene.  branched" 
(G)  Organic  nitnle 

(S)  3,6-nonadien-1-ol,  acetate.  (3e.  6z)-" 
(G)  Acrylate  functional  polyester  emulsion 

(S)  Phosphonous  dichlonde.  (2-methy1phenyl)-;  phosphonous  dichlonde, 
.    (3-methylphenyl)-:  phosphonous  dichtoride,  (4-methylphenyl)-" 
(S)     Phosphinic     acid,      (2-methylpheny)-:     phosphinic     acid.      (3- 

methylphenyl)-:  phosphinic  acid.  (4-methylphenyl)-" 
(G)  Vinyl  ester  acrylic  polymer 

(S)  4-nonanone,  2.6.8-tnmelhyl-.  hydrogenated.  by-products  tram" 
(G)  Acrylate  copolymer 
(G)  Chromale(2-),   [3-hydroxy-4-((2-hydroxy-l-nap(jthalenyl)azoJ-7-nitro- 

1-substituted](n-(7-hydroxy-8-((2-hydroxy-5-ni1rophenvl)azol-1-sub- 

stituled]-,  salt 

(G)  2-oxepanone,  polymer  with  dimethyldpropionic  acid, substituted 
diisocyanate,  alkyl  diamine,  cmpd.  with  tnalltylamine 

(G)  Counter  ions  ol  substituted  disullonic  aod  naphthalene  tnazo  dye 

(G)  Counter  ions  ol  substituted  disullonic  acid  naphthalene  tnazo  dye 

(G)  Substituted  polyurethane  alkylamme  sail 

(G)  Polyester  polyether  isocyanate  polymer 

(G)  Modified  epoxy  resin 

(G)  Amine  modified  epoxy  resin 

(G)  Modified  epoxy  resin 

(S)  Hexanedioic  acid,  polymer  with  butyl  2-methyl-2-propenoate,  1.6- 
hexanediol,  alpha-hydro-omega-hydroxypoly(oxy(methyl-1  £- 

ethanediyl)J,  2-hydroxyethyl  2-methyl-2-propenoate.  1,1'- 
methylenebisH-isocyanatobenzenc).  methyl  2-methyt-2-propenoate 
and  2-methyl-2-propenoic  acid" 

(G)  Substituted  ammo  aromatic  did 

(G)  Sodium  salt  ol  methacrylic  acid  copolymer 

(G)  Aliphatic  acrylic  urethane  oligomer 


Enviroimiental  protecdon.  Premanufacture  notices 

Dated:  December  1,  1999, 


List  of  Subjects 


Oefaorab  A.  WiUiams. 

Acting  Director.  Information  Management  Division.  Office  of  Pollution  Ptevenlion  and  Toxics. 
[FR  Doc.  99-32188  Filed  12-10-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

DKemberB.  ISM, 

Open  Commission  Meeting.  Wednesday. 

December  15, 1999 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 


on  the  subjects  listed  below  on 
Wednesday.  December  15. 1999,  which 
is  scheduled  to  commence  at  9:30  a.m. 
in  Room  TW-C305,  at  445  12th  Street, 
S.W..  Washington,  D.C. 


Item  No. 


Bureau 


Subfect 


Mass  Madia 


Enforcement 


Title:  Public  Interest  Otoligations  ot  TV  Broad- 
cast bcensees 

Summary:  The  Commission  vwll  consider  a 
Notice  ol  Inquiry  concerning  ttie  public  inter- 
est obligations  of  television  broadcast  li- 
censees. 

Title:  Entorcement  of  Section  277  ol  tlie  Act. 

Summary:  Ttie  Commission  will  consider  ac- 
tion concerning  alleged  violations  ol  Section 
277  of  the  Teleprwne  Consumer  Protection 
Ad. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratiiio  or  David  Fiske,  Office 
of  Media  Relatioos.  telephone  Number 
(202)  418-0500;  TTY  (202)  41»-2555. 
Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS.  Inc.)  at  (202)  857-3800:  fax 
(202)  837-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail; 

its_inc®ix.netcom.com.  Their  Internet 
address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/rBaIaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  victory  Drive.  Hemdon,  VA  20170. 
telephone  (703)  834-0100;  fax  number 
(703)834-0111, 


Federal  Communications  Commission. 
Magalie  Roman  Satas. 
SecTVtary. 

IFR  Doc.  99-32407  Filed  12-9-99  3M  pm) 
aUJHG  COOE  •Tli-OI-M 


FEDERAL  RESERVE  SYSTEM 

Formatlont  o«,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Compantes 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Pari 
225).  and  all  other  applicable  sUtutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbaitking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 


(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  6, 
iOOO. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Uberty  Street.  New  York. 
New  York  10045-0001: 

I .  Associated  Community  Bancorp. 
Inc..  Greenwich.  Connecticut;  to  becon-.e 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  The 
Greenwich  Bank  &  Trust  Company. 
Greenwich,  Connecticut,  and  Westport 
National  Bank.  Westport.  Connecticut. 
B.  Federal  Reserve  Bank  of  AtlanU 
(Cynthia  Goodwin,  Vice  President)  104 
Marietta  Street.  N,W..  Atlanta.  Georgia 
30303-2713: 

I.  Whitney  Holding  Corporation.  New 
Orleans.  Louisiana;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Houston.  Houston,  Texas. 

C  Federal  Reserve  Bank  of  St.  Loius 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63102- 
2034: 

1.  Branson  BOneshares.  Inc..  Branson, 
Missouri:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Branson  Bank, 
Branson,  Missouri  (in  organization). 

D.  Federal  Reserve  Bank  of. 
Minneapolis  (JoAime  F.  Lawellen. 
Assistant  Vice  President)  90  Hennepin 
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Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

J.  Hunter  Holding  Company.  Hunter. 
North  Dakota;  to  acquire  100  percent  of 
the  voting  shares  of  Coteau  Hills 
Company.  Gackle,  North  Dakota,  and 
thereby  indirectly  acquire  First  State 
Bank  of  Gackle.  Gackle.  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Decemtiei  7. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  oftlie  Board. 
IFR  Doc.  99-32142  Filed  12-10-99:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  ot  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  noUce 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  .securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  " 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
quesUon  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  27.  1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Libert>'  Street.  New  York, 
New  York  10045-0001: 

1.  Westdeutscbe  Landesbank 
Girozentrale.  Dusseldorf.  Germany;  to 
engage  de  novo  through  its  subsidiary, 
WestLB  Panmure  Securities  Inc..  in 
making,  acquiring,  brokering  or 
servicing  loans  or  other  extensions  of 
credit  (including  factoring,  issuing 
letters  of  credit  and  accepting  drafts)  for 
the  company's  account  or  for  the 
account  of  others,  pursuant  to  § 


225.28(b)(1)  of  RegulaUon  Y;  and  in 
providing  to  customers  as  agent 
transactional  services  with  respect  to 
swaps  and  similar  transactions,  any 
transaction  described  in  subparagraph 
(8)  of  S  225.28(b).  any  transacUon  that 
is  permissible  for  a  state  member  bank; 
and  any  other  transaction  involving  a 
forward  contract,  option,  futures,  or 
similar  contract  relating  to  a  commodit}' 
that  is  traded  on  an  exchange,  pursuant 
to  S  225.28(b)(7)(v)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(PhUip  lackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

I  Stichling  Prioriteit  ABN  AMRO 
Holding.  Stichting  Administratiekantoor 
ABN  HMRO  Holding.  ABN  AMRO 
Holding  N.V..  ABN  AMRO  Bank  N.V.. 
all  of  Amsterdam,  The  Netheriands;  and 
ABN  AMRO  North  America.  Chicago. 
Illinois;  to  acquire  Atlantic  Mortgage  & 
Investment  Corporation.  Jacksonville. 
Florida,  and  thereby  engage  in 
extending  credit  and  servicing  loans 
pursuant  to  §  225.28(b)(])  of  RegulaUon 

Board  of  Governors  of  the  Federal  i^sserve 
System.  December  7, 1999. 
Robert  deV.  Frierson, 

Associate  Serreton  of  the  Board 

ire  Doc.  99-.12143  Filed  12-10-99:  8:45  ami 
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Members  of  the  Performance  Review 
Board  are: 

1.  Thurman  M.  Davis,  Sr.,  Deputy 
.Administrator  (Chairperson). 

2.  William  B.  Early.  Jr.,  Chief 
Financial  Officer. 

3.  Dennis  J.  Fischer,  Commissioner. 
Federal  Technology  Service. 

4.  Stephenie  Foster.  General  Counsel. 

5.  Martha  N  Johnson.  Chief  of  Staff 

6.  Gail  T  Lovelace.  Chief  People 
Officer. 

7.  Robert  A.  Peck,  Commissioner. 
Public  Buildings  Senice. 

8.  William  C.  Piatt.  Chief  Information 
Officer. 

9.  Frank  P.  Pugliese.  Commissioner. 
Federal  Supply  Service. 

10.  G.  Martin  Wagner.  Associate 
Administrator  for  Ckivemmentwide 
Polic>'. 

Daled:  December  6.  1999. 
David  |.  Barram. 
Administrator 

IFR  Doc.  99-32139  Filed  12-10-99:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Performance  Review  Board; 
Membership;  Senior  Executive  Service 

AGENCY;  General  Services 
Administration. 
ACmoN:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 
FOB  FURTHER  INFORMATION  CONTACT: 
Karla  J.  Hester.  Chief  of  the  Executive 
Resources  Staff.  Office  of  the  Chief 
People  Officer.  General  Services 
Administration.  1800  F  Street.  NW. 
Washington.  DC  20405.  (202)  501-1207. 
SUPPLEMENTARY  INFORMATION:  Section 
4313(c)  (1)  through  (5)  of  title  5  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  Performance  Review 
Board(s).  The  Board(s)  shall  review  the 
performance  rating  of  each  senior 
executives  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Solicitation  of  Interested  Persons  To 
Serve  as  Special  Consultants  to  the 
Community/Tribal  Subcommittee  of  the 
ATSDR  Board  ot  Scientific  Counsetors 
SUMMARY:  Thi.s  notice  announces 
ATSDRs  intent  to  fill  3  special 
consultant  vacancies  on  the 
Communily/Tribal  Subcommittee  of 
ATSDRs  Board  of  Scientific  Oiunselors. 

Background 

The  CTS  provides  the  Board  with 
input,  recommendations,  and  advice  on 
.\TSDR's  community  and  tribal 
commtmity  involvement  practices, 
programs,  and  policies  from 
community/tribal  members  who  live 
near  hazardous  waste  sites  or  are 
otherwise  affected  by  hazardous 
substances  in  the  community 
environment.  The  subcommittee  was 
established,  at  the  request  of  the 
Assistant  Administrator.  ATSDR.  to 
proxide  the  agency,  through  its  Board  of 
Scientific  Counselors.  (BSC)  with  a 
formal  vehicle  for  citizen  input 
CONTACT  PERSON  FOR  MORE  INFORMATION; 
To  express  interest  in  sening  as  a 
special  consultant  and  obtain  additional 
information,  contact:  Sandee 
Coulberson.  Designated  Federal  Official 
CT/S  ATSDR  E-56.  1600  Clifton  Road, 
NE.  Atlanta.  (Georgia  30033,  Toll-free  1- 
888-422-8737. 
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SUPPLEMEMTARY  INFOFWATK5N:  ATSDR 
conducts  public  health-related  activjUes 
at  hazardous  waste  sites  and  releases, 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq).  ATSDR  established  a  BSC 
which  is  chartered  under  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app.). 
In  1994.  the  chair  of  the  BSC.  ATSDR, 
selected  three  community/tribal 
representatives  as  consultants  to  ensure 
that  its  deliberations  included  the  views 
of  community  and  tribal  members  who 
live  around  Superfund  and  other 
hazardous  waste  sites  and  are 
representatives  of  groups  that  work  at 
local,  regional,  or  national  locations 
with  these  affected  communities.  To 
supplement  the  work  of  these 
consultants,  nine  additional 
communitv/tribal  representatives  were 
added.  Four  members  of  the  BSC  serve 
on  this  Subcommittee,  one  of  which  is 
appointed  as  chair.  The  Community/ 
Tribal  Subcommittee's  (CTS)  objective 
is  to  provide  the  BSC.  ATSDR,  with  the 
views  and  recommendations  of 
community/tribal  representatives  on 
ATSDR' s  community  involvement 
programs,  practices,  policies,  and  other 
relevant  issues  impacting  communities 
and  tribes  who  live  near  Superfund  and 
hazardous  waste  sites.  The 
Subcommittee  reviews  ATSDR's 
community  involvement  programs,  and 
policies;  provides  advice,  findings,  and 
recommendations  to  the  Board  on  these 
issues;  and  bring  broad-based 
community/tribal  involvement  issues  to 
the  attention  of  the  Board.  The 
Community  and  Tribal  Subcommittee 
presents  its  findings,  advice,  and 
recommendations  to  the  full  Board.  The 
BSC  will  discuss  and  review  reports  of 
the  Subcommittee  and  may  forward 
recommendations  to  the  Agency  for 
action.  The  Community/Tribal 
Subcommittee  will  periodically  meet 
and/or  hold  conference  calls.  A  group 
consisting  of  special  consultants,  the 
CTS  Chair  and  the  Designated  Federal 
Official  will  review  the  applications  and 
develop  a  short  list  to  be  recommended 
to  the  Agency  for  consideration.  The 
.\gency.  in  consultation  with  the  BSC 
chair  will  then  select  the  three 
community  representatives  to  fill  the 
vacancies,  with  special  consideration 
given  to  the  reconmiended  slate. 
Accordingly,  any  person  who  lives  in  a 
community  affected  by  an  National 
Priority  list  or  other  hazardous  waste 
site;  who  is  a  representative  of  a  group 
that  works  at  local,  regional,  or  national 
locations  with  these  communities;  or 
who  wishes  to  be  considered  for  serving 


as  a  special  consultant  on  this 
Subcommittee  should  write  or  call  the 
ATSDR  contact  person  listed  above  to 
obtain  additional  information. 

Application:  Please  complete  the 
following  application  and  return  it  to 
the  address  listed  by  Friday.  January  14, 
2000. 


Application 

Community  and  Tribal  Subcommittee 

Agency  for  Toxic  Substances  and  Disease 

Registry 

(ATSDR)  December  1, 19B9 

Please  fill  out  this  form  as  legibly  as 
possible  to  ensure  that  photocopies  of  il  are 
readable.  /Ippficalions  must  be  received  by 
Friday,  lanuary  14.  2000.  Please  send  to: 
Sandee  Coulberson.  Designated  federal 
Official.  CT/S.  ATSDR  M/S  E-56,  1600 
Clifton  Road.  NE.  Adanta.  Georgia  30033, 
Phone:  1-S88-122-8737,  Fa-X:  (404)  639- 
4699. 

Name:     _^ ^ 

Street  Address: 


City,  State.  Zip; 

Telephone:    

Fax:     

E-mail: 


Employment  and  employerfs)  for  last  hve 


(5)  How  would  you  characterize  the  racial/ 
ethnic  makeup  of  your  community/tribe? 
While 

Hispanic 

Native  American  ■ 

Mixed/no  group  predominate 

Not  sure/don't  know 

.\frican- American Asian 

(6)  How  would  you  characterize  the 
economic  status  of  your  community/tribe? 
Lower  income 

Middle  income 

Upper  income 

Not  sure/don't  know 

(7)  Do  you  believe  your  personal/family 
health  has  been  harmed  due  to  exposure  to 
toxic  substances  in  the  environment? 
Yes 

Possibly 

No 

(7al  If  you  are  a  trial  member,  is 
contamination  of  traditional  food  supply 
thought  to  be  a  problem? 

Yes 

Possibly 

^No 

(8)  Are  you  a  member  of  a  community/ 
Wbal  organization  focused  on  the  site? 

Yes 

No 

(8a)  If  yes,  please  describe 


Please  check  the  corresponding  box  for 
your  response  to  the  following  questions; 
please  keep  any  written  responses  brief. 

(1)  Do  you  live  in  a  community  or  on  a 
reservation  that  contains  a  site  contaminated 
with  toxic  substances  or  are  you  a  member 
of  an  organization  that  works  on 
environmental  health/toxic  substance  issues 
with  such  affected  communities/tribes? 
Check  all  that  apply 

Yes,  live  in  such  a  community/ 

reservation 

Yes.  member  of  such  an  organization 

No 

If  you  checked  no.  please  skip  to  question 
9.  ATSDR  (jjromunity  and  Tribal 
Subcommittee  ApplicaUon.  continued: 

(2)  What  type  of  site  is  il? 

National  Priorities  List  (Superfund  NPL) 

Department  of  Energy 

Department  of  Defense 

State 

Not  sure/don't  know 

Other 

(3)  What  is  Ihe  status  of  site  cleanup? 
Cleanup  underway 

No  work  done 

Cleanup  completed 

Not  sure/don'l  know 

(4)  How  would  you  characterize  your 
community/tribe? 

Rural 

^ Suburban 

Urban 

Tribal  Lands 

Not  sure/don't  know 


(9)  Are  vou  familiar  with  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)? 

Yes 

No 

(10)  Have  vou  either  sought  assistance 
from,  or  previously  been  involved  with 
ATSDR? 

Yes 

No 

( 1 1 )  Has  ATSDR  sponsored  a  health 
assessment  or  health  study  In  your 
community? 

Yes 

No 

Not  sure/don't  know 

(12)  Have  you  attended  other  national  or 
regional  ATSDR  meetings  in  the  last  5  years? 
Yes 

No 

(13)  Are  you  a  member  of  an 
organization— other  than  the  one  you  may 
have  noted  in  question  8— focused  on  toxic 
substances/environmental  health? 

Yes 

No 

(13a)  If  yes.  what  is  the  scope  of  the 
organization? 
Local 

Regional 

National 

(13b)  Please  describe  the  organization 
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(14)  How  many  years  have  vou  been 
involved  in  toxic  substance/environmental 
health  issues? 

Years 

(15)  How  many  hours  per  month  on 
average  can  you  make  available  for  telephone 
calls,  periodic  meetings,  a  review  of 
materials? 

Hours  per  month 

(16)  Have  you  in  the  past  or  are  you  now 
participating  in  an  advisor\'  group  similar  in 
structure  to  the  Ck)mmunity/Tribal 
Subcommittee? 

.Yes 

No 

(16a)  If  yes,  please  describe  the  group  and 
your  role 


management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agencj-  for  Toxic 
Substances  and  Disease  Registrv. 

Dated:  December  7.  1999. 
lohn  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Ser\'ices  Office.  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  99-32149  Filed  12-10-99:  8:45  ami 
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(17)  QUAUFICATIONS/BACKGROIWD: 
Please  briefly  note  your  knowledge  of/ 
experience  with  toxic  substance/ 
environmental  health  issues.  List  relevant 
self-education/  research,  workshops 
attended,  and/or  formal  training. 


(18)  CURRENT  ISSUES:  What  are  your 
views  on  ATSDR's  current  approach' to 
working  with  communities/tribes? 


(19)  EXPECTA'nONS:  What  type  of  input, 
recommendations,  and  advice  do  you 
envision  the  Subcommittee  providing,  and 
what  type  of  outreach  would  you  intend  to 
do  in  order  to  formulate  your' 
recommendations  to  the  Board  of  Scientific 
Counselors? 


The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
_    Prevention 

Z    Disease,  Disability,  and  Injury 
_    Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health  To  Prepare  Health 
Services  Researchers,  Program 
Announcement  0001 2 

-  In  accordance  with  secUon  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control«id  Prevention  (CDC) 

_    announces  the  following  meeting. 
.Vame;  Disease,  Disability,  and  Injury 

-  Prevention  and  Control  S|>ecial  Emphasis 

-  Panel  (SEP):  Grants  for  Education  Programs 

-  in  Occupational  Safety  and  Health  to  Prepare 
Health  Services  Researchers,  Program 
Announcement  00012,  meeting. 

Times  and  Dates:  8  a.m.-9  a.m..  lanuary 

-  10,  2000  (Open);  9  a.m.-5  p.m.,  (anuary  10. 

-  2000  (Closed);  8  a.m.-5  p.m.,  lanuarv  il 

-  2000  (Closed). 

Place:  Centers  for  Disease  Control  and 
Prevention.  1600  Clifton  Rd..  Atlanta.  Ga., 
Building  16,  Room  nil. 

Sla/u,s;  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  wilh 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  use.  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
jnclude  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  00012 

Contact  Person  for  More  Information: 
Bernadlne  Kuchlnski.  Occupational  Health 
Consultant.  National  Institute  for 
Occupational  Safety  and  Health,  Office  of 
Extramural  Programs.  CDC,  1600  Clifton 
Road,  N.E..  m/s  D30  Atlanta.  Geoigia  30333. 
Telephone  404/639-3342.  e-mail 
bbkl@t:dc.gov. 

The  Director.  Management  ^Vnalvsis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  .Agenn  for  Toxic 
Substances  and  OLsease  Registn,-. 


Dated:  Decemlwr  7.  1999, 
lohn  C.  Burckhardt, 

Acting  Director.  Management  Analvsis  and 
Sen  ices  Office.  Centers  for  Disease  Control 
and  Prevention  CDC 
IFR  Doc  99-32148  Filed  12-10-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Mine  Safety  and  Health  Research 
Advisory  Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

iVame:  Mine  Safety  and  Health  Ressaicb 
Advisory  Commillee  (MSHRAC) 

Time  and  Date:  9  a.m.— i  p.m..  lanuary  6 
2000. 

Place:  The  Washington  Court,  525  Now 
)ersey  Avenue.  NW,  Washington.  DC  20001- 
1527. 

Status:  Open  to  the  public,  limited  only  by 
space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  Committee  is  charged  with 
advising  the  Secretary;  the  .Assistant 
Secretar>-  for  Health  and  Suigeon  General; 
the  Director.  Centers  for  Disease  Control  and 
PrevenUon  (CIX:);  and  the  Dire<:lor.  National 
Institute  for  Occupational  Safety  and  Health. 
CDC,  on  priorities  in  mine  safety  and  health 
research,  including  grants  and  contracts  for 
such  research,  .10  U.S.C  812(b)(2),  SecUon 
102(b)(2). 

Matters  to  be  Discussed:  Agenda  items 
include  the  Directors  comments;  Report  from 
Associate  Director-Mining;  Mine  Safety  and 
Health  Administration's  Program  to 
Eliminate  Black  Lung;  Update  on  Dust 
Monitors;  Hearing  Loss  Prevention  Research 
at  Pittsburgh  Research  Laboratory:  Coal 
Diesel  Partnership  Status:  Activity  to  Help 
Weakened  Stale  of  Mining  Schools;  and 
future  activities  of  the  Committee 

Agenda  items  are  subjeci  to  change  as 
priorities  dictate. 

Contact  person  for  more  information:  Larry 
Grayson,  Ph  D.,  Executive  SecTelary, 
MSHRAC,  NIOSH.  CDC.  200  Independence 
Avenue.  SW.  Room  715-H.  Humphrey 
Building.  Washington,  DC  20201,  lelephi-ne 
202/401-2192,  fax  202/260-4464. 

The  Director.  Management  .^nalysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  aclivilies.  for 
both  the  Centers  foi  Disease  Control  and 
Prevention  and  the  .^gencyfo^  Tiixic 
Substances  and  DLsease  Registry. 
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Oated:  December  7.  1999. 
lohn  Burckhardt. 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc.  99-32150  Filed  12-10-99;  B:45  ami 

giUJNO  COOe  416»-1»-» 


DEPARTMENT  OF  HEALTH  AMD 

HUMAN  SERVICES 

Food  and  Drug  Admlniatralion 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Hematology  and  Pathology  Device* 

Panel  of  the  Medical  Devices  Advisory 

Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice.  


[Docket  No.  96F-02931 

Avecia  Inc.;  Withdrawal  ol  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
mthdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  peUUon 
(FAP  6B4516)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2-methyl-4.5- 
trimethvlene-4-isothiazolin-3-one  as  a 
preservative  for  paper  and  paperboard 
coalings  used  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202^18-3081. 
SUPPLEMENTARY  |NF0RI«ATI0N:  In  a  notice 
published  in  the  Federal  Register  of 
August  27.  1996  (61  FR  44067),  FDA 
announced  that  a  food  additive  petition 
(F.\P  6B4516)  had  been  filed  by  Zeneca 
Inc..  Foulkstone  1405.  2d.  1800  Concord 
Pike.  Wilmington.  DE  19850-5457.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  (or  the  safe 
use  of  2-methyl-4,5-trlmethylene-4- 
isothiazolin-3-one  as  a  preservative  for 
paper  and  paperboard  coalings  used  in 
contact  with  food.  Since  publication  of 
the  filing  notice,  Zeneca  Inc.'s,  specialty 
chemic^  group  has  been  spun-off  to 
form  a  new  company.  Avecia  Lac.  1405 
Foulk  Rd.,  Wilmington,  DE  19850-5457. 
Avecia  Inc.,  has  now  withdravim  the 
petition  without  prejudice  to  a  future 
fiUng  (21  CFR  171.7). 

Dated;  November  29, 1999. 
Alan  M.  Rolls. 

Director.  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition 

(FR  Doc.  99-32100  Filed  12-10-99;  8;45  ami 
aiLUNG  CO0€  *1»-01-f 


This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Same  of  Committees.  Hematology  and 
Pathology  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regidatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  15,  1999,  9  a.m.  to 
4;30  p.m. 

Location:  Corporate  Bldg..  conference 
room  20B.  9200  Corporate  Blvd.. 
Rockville,  MD. 

Contact  Person:  Michelle  Y.  Stuart. 
Center  for  Devices  and  Radiological 
Health  (HFZ-440).  Food  and  Drug 
Administration.  2098  Gaither  Rd.. 
Rockville.  MD  20850.  301-594-1293.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12515.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Procedure:  On  December  15,  1999, 
from  9  a.m.  to  10  a.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  conUct 
person  by  December  13,  1999.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  by  December  13, 1999.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presenUUon. 
Time  allotted  for  the  presentations  may 
be  limited. 

Closed  Committee  Deliberations:  On 
December  15. 1999.  from  10  a.m.  to  4;30 
pan.,  the  meeting  will  be  closed  to  the 
public.  The  committee  will  hear  and 
review  trade  secret  andVor  confidential 
commercial  information  on  a  product 
development  protocol  (5  U.S.C. 
552b(c)(4)).  This  portion  of  the  meeting 


is  closed  to  permit  discussion  of  this 
information. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
December  15, 1999,  Hematology  and 
Pathology  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee  meeting. 
Because  the  agency  believes  there  is 
some  urgency  to  bring  this  issue  to 
public  discussion  and  qualified 
members  of  the  Hematology  and 
Patholog>-  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee  were 
available  at  this  time,  the  Commissioner 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  7, 1999. 
Linda  A.  Suydam. 
Senior  Associate  Commissioner. 
IFR  Doc.  99-32239  Filed  12-8-99;  4;55  pml 

BtLUNO  COOe  41«H>1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

(HCFA-3029-N] 

Medicare  Program;  Meeting  of  the 
Medical  and  Surgical  Procedures  Panel 
Of  the  Medicare  Coverage  Advisory 
Committee-January  19  and  20,  2000 

AGENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Medical  and 
Surgical  Procedures  Panel  of  the 
Medicare  Coverage  Advisory'  Committee 
(MCAC).  The  panel  provides  advice  and 
recommendations  to  the  agency  about 
clinical  coverage  issues.  The  panel  will 
hear  and  discuss  presentations  from 
interested  persons  regarding  behavioral 
interventions  (pelvic  muscle 
rehabilitation)  for  the  management  of 
non-neurogenic  urinary  incontinence  in 
adults.  The  meeting  will  primarily  focus 
on  t^vo  management  options: 
biofeedback  and  pelvic  floor  electrical 
stimulation.  Notice  of  this  meeting  is 
given  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2.  section 
10(a)(1)  and  (a)(2)). 

The  Meeting:  The  meeting  will  be 
held  on  lanuarv  19.  2000  from  8:30  a.m. 
until  5  p.m..  E.D.T..  and  on  January  20. 
2000,  from  8:30  a.m.  until  3:00  p.m.. 
E.D.T. 


Deadline  for  Presentations  and 
Comments:  You  must  submit  formal 
presentations  and  written  comments  to 
the  For  Further  haformation  Contact  by 
December  29,  1999,  5  p.m.,  E.D.T. 

Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired  and  have  special 
requirements,  or  a  condition  that 
requires  special  assistance  or 
accommodations,  are  asked  to  notify  the 
Executive  Secretary  by  December  15 
1999. 

ADDRESSES:  The  Meeting:  The  meeting 
will  be  held  at  the  Baltimore  Marriott 
Inner  Harbor,  110  S.  Eutaw  Street. 
Baltimore,  MD  21201. 

Presentations  and  Comments:  Submit 
formal  presentations  and  written 
comments  to  Constance  A.  Conrad, 
Executive  Secretary;  Office  of  Clinical 
Standards  and  Quality;  Health  Care 
Financing  Administration;  7500 
Security  Boulevard;  Mail  Stop  S3-02- 
01;  Baltimore,  MD  21244. 

Website:  You  may  access  up  to  date 
information  on  this  meeting  at 
virww.hcfa.gov/quality/8b.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  A.  Conrad,  Executive 
Secretary.  410-786-4631. 
SUPPLEMENTARY  INFORMATION:  On  August 
13, 1999,  we  published  a  notice  (64  FR 
44231)  to  describe  the  MCAC,  which 
provides  advice  and  recommendations 
to  us  about  clinical  coverage  issues. 
This  notice  announces  the  following 
public  meeting  of  the  MCAC: 

Current  Panel  Members 

Alan  M.  Garber,  M.D.;  Michael  D. 
Maves,  M.D.;  Angus  M.  McBryde,  M.D.; 
H.  Logan  Holtgrewe.  M.D.;  Kenneth  P. 
Brin.  M.D.;  Les  J.  Zendle.  M.D.;  Bruce 
Sigsbee,  M.D.;  Linda  D.  Bradley,  M.D.; 
James  P.  Rathmell.  M.D.;  Arnold  M. 
Epstein,  M.D.;  Phyllis  E.  Greenbeiger. 
M.S.W.;  Marshall  S.  Stanton.  M.D. 

Meeting  Topic 

The  Panel  will  hear  and  discuss 
presentations  from  interested  persons 
regarding  behavioral  interventions  for 
the  management  of  non-neurogenic 
urinary  incontinence  in  adults.  The 
meeting  will  primarily  focus  on  two 
management  options:  biofeedback  and 
pelvic  floor  electrical  stimulation. 

Procedure  and  Agenda 

This  meeting  is  open  to  the  public. 
The  panel  will  hear  oral  presentations 
from  the  public  for  approximately  2 
hours  and  30  minutes  on  the  first  day 
of  the  meeting.  The  Panel  may  limit  the 
number  and  duration  of  oral 
presentations  to  the  time  available.  It 
you  wish  to  make  formal  presentations 
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you  must  notify  the  For  Further 
Information  Contact,  and  submit  the 
following  by  the  Deadline  for 
Presentations  and  Comments  date  listed 
in  the  Dates  section  of  this  notice:  a 
brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  you  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an  estimate 
of  the  time  required  to  make  the 
presentation.  We  will  request  that  you 
declare  at  the  meeting  whether  or  not 
you  have  any  financial  involvement 
with  manufacturers  of  any  items  or 
services  being  discussed  (or  with  their 
competitors). 

After  the  public  presentation,  we  will 
make  a  presentation  to  the  Panel.  After 
our  presentation,  the  Panel  will 
deliberate  openly  on  the  topic. 
Interested  persons  may  observe  the 
deliberations,  but  the  Panel  will  not 
hear  further  comments  during  this  time 
except  at  the  request  of  the  chairperson. 
At  the  end  of  the  Panel  deliberations, 
the  Panel  will  allow  at  least  a  30-minute 
open  public  session  for  any  attendee  to 
address  issues  specific  to  the  topic. 
After  which,  the  members  will  vote  and 
the  panel  will  make  its 
recommendation. 

Audiorily:  5  U.S.C.  App.  2,  section  10(a)(1) 
and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare— 
Supplemenian-  Medical  Insurance  Program) 

Daled:  December  7. 1999. 
letbey  L.  Kang, 

Director.  Office  of  Clinical  Standards  and 
Quality.  Health  Care  Financing 
Administration. 
IFR  Doc.  99-32165  Filed  12-10-99: 8:45  am)  . 

BUJNG  COD€  4120-«1-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions;  November  1999 

AtSENCY:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  November  1999, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  pa^-raent  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 


business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  proWded  by  thai  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  slate 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


CAVA,  JOSE        . 
LA  MIRADA,  CA 
DE  LA  ROSA,  ALBERTO 

JESUS  

MIAMI.  FL 
DEMERS.  KAREN  ANN 
SEATTLE,  WA 

FAULKNER,  MICHAEL  

LENEXA,  KS 

FERIWNDEZ,  LUIZ  M 

MIAMI,  FL 
FERNANDEZ,  CARMEN 

VALDES  _ 

MIAMI.  FL 

FRAZIER.  TRAVIS  _ 

E  POINT.  GA 
GRANOA.  AGUSTIN  F  ,  . 
MIAMI.  FL 

GREEN.  SUZANNE  K  

PRAIRIE  VILLAGE.  KS 
JENKINS.  THOMAS  .... 
LOUISIANA,  MO 

JENKINS.  DAVID  ..„ 

LOUISIANA.  MO 

KENT.  DEBORAH  

JACKSON.  MS 
KRATMAN,  ALEXANDER  ...  . 

EVERETT.  WA 
KWAN,  DON  SHEK     ..    . 

KENT,  WA 
LANCASTER.  PATSY  A 
KIRKSVILLE.  MO 

MARTIN.  FRANK  _  _ 

JONESBORO.  AR 
MCKENNA.  WORMAN  BER- 
NARD     

HENDERSON   NV 

MEAN.  RONG  R 

LONG  BEACH,  CA 
MEYER.  FRANK  WILLIAM 

WARSAW.  MO 
MINO  ROMERO,  ANITA  MAE 

LAKEWOOD  CO 
OLIVER.  CHARLES  E  ....... 

ANN  ARBOR.  Ml 

ORTIZ,  JORGE  

TOA  BAJA,  PR 
PERALTA,  MARIA  TERESA 
HIALEAH.  FL 

POLIAKOV,  VITALY  

REDMOND.  WA 
PROBST.  JOSEPH  C  .    ..  . 
MANCHESTER.  KY 

RASIN.  PAVEL  

BELEVUE,  WA 
RIVERA-CRUZ,  CARLOS 


12/2<V1999 

12«V1999 
ia«V1999 

^^ao/^BBB 

12«V1999 

tz/iu-iaaa 

12/20/1999 
1201/1999 
ia«0/1999 
12/20/1999 
12«0/1999 
12/20/1999 
12/20/1999 
12«0/1999 
12/20/1999 

12/20/1999 
12S(V1999 

laao'issg 

12/20/1999 
12«IV1999 
12/20/1999 
12«0/1999 
12/20/1999 

rzaoneas 

12«0/1999 
12^0/1999 
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Subject,  city,  state 


CEIBA.  PR 
STATLER.  CATHY  

PHOENIX.  A2 
STATLER.  GLEN  

PHOENIX.  AZ 
TENNER.  EMMER  

FAYETTE.  MS 
THOMPSON.  LOIS  B  

DECATUR.  GA 
TOPHAM,  MARY  . — 

DALLAS.  TX 
TOPHAM.  PETER  

DALLAS.  TX 
VASQUEZ.  FRANCES  ANNE 

BISBEE.  AZ 


Effective 
date 


Subject,  city,  state 


Effective 
date 


Subject,  dty.  state 


08/30/t999 
(»3(V1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 


MIAMI.  FL 


UCENSE  REVOCATIONSUSPENSION/ 
SURRENDERED 


FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


12/20/1999 


12/20/1999 


HANSEN.  ROY  WAYNE   ...- 

INDIAN  SPRINGS.  NV 
LUCIANO.  MARK  JOSEPH 

SAN  DIEGO.  CA 

PATIENT  ABUSE/NEGLECT  CONVICTIONS 


CARD.  DENA  A  12«V1999 

BRISTOL.  Rl 
CARRUTH,  CONRAD  ALLAN 

CUTTINGSVILLE.  VT 
FLOHIANT.  ROBIN  LYNN 
ENID.  OK 

FREDERICK.  TRINA  L  

WSHGTN  COURT  HOUSE. 
OH 

GLYNN.  LARRY  

MOKANE.  t^ 

HAMILTON.  CARMEN  J  

CINCINNATI.  OH 
HOLLAND.  QUINTON 

DEMOND  — 

SAN  ANTONIO.  TX 

KEEM    EVELYN  - — 

UTICA.  NY 

MALKOVSKY.  CINDY  

MADISON,  OH 

MCCOY.  BOBBIE  

DENVER.  CO 
MOORE,  SANDRA  COOPER  . 
GAUTIER.  MS 

PUSZTAI.  MICHELLE  M  

HOMERVILLE,  OH 

RODGERS.  JOANNE 

KNIFLEY.  KY 

SPENCER.  FAYE  GUILDA  

WIGGINS.  MS 

THERRIEN.  SARAH  S  

SCHENECTADY.  NV 

TISDALE.  SHAWN  L  

NEWARK.  OH 
WHENRY.  MICHAEL  WAYNE 

JR  

ENID.  OK 


12^0/1999 
12/20/1999 


12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12S0/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


12/20/1999 


ROBERTS.  SHANNON 

MICHELLE 

SUMMERVILLE.  SC 


CONTROLLED  SUBSTANCE  CONVICTIONS 


12/20/1999 


ZALDIVAR,  RAUL  M 


ANTONSSON,  KARIN  A  I     12^0/1999 

SAN  FRANCISCO.  CA 
BERTHEOLA,  REBECCA 

RENEE  HALE  

MANCHESTER.  CA 

BLAKE.  DONALD  K  JR  

RANCHO  CUCAMONGA.  CA 

BROWN.  ALBERT  fl  

LOS  ANGELES.  CA 

CAIN.  DORIS  NADEAN  

ROSEVILLE.  CA 

CAMPBELL.  SUSAN  M  

SEBASTOPOL.  CA 

CARTHY,  MICHAEL  N  

ARVADA  CO 

CEARNETCHI.  EMILIA   |     12S0/1999 

BROOKLYN.  NY 

COUIER.  RITA  FAYE  

SULLIGENT.  AL 

CONAN.  CHRISTINE  B 

DALY.  CA 

CONYERS.  WANDA  JEAN  

WASHINGTON  PARK.  IL 
CORBITT.  DEANA  SUZETTE  .. 
SECTION,  AL 

DENTON.  STEPHEN  L  

ATHENS.  TN 
DILUCCHIO.  PATRIZIA  ANNE 

MONTEREY^CA 
DUMAS.  JACOUELYN  DAWN 

JACKSON   

GULF  SHORES.  AL 
ELMORE,  DIANE  ELIZABETH 
LAKELAND,  FL 

EMMI,  ANGELO  M  

MANUUS,  NY 
FREEMAN.  BETTY  DIANNE 

LOSE 

THEODORE.  AL 

GIPSON.  BRUCE  M  

SHELBYVILLE.  TN 

GRIM.  NORTON  L  

VANCOUVER.  WA 

HALL.  BARNETT  J  

HENDERSONVILLE,  TN 
HALLMAN.  EMILY  FRANCES 
SHELTER  ISLAND  HGTS. 
NY 
HALSTEAD.  MYRA  JANICE 
CLEVELAND.  AL 

HALTERMAN,  GAIL  

AURORA.  CO 

HINOJOSA.  VITAL  

PALM  SPRINGS.  CA 
HUSBAND,  HELEN  LYNETTE 
SANDERSVILLE.  MS 

JAYE.  MELVIN  LYNN   

■    MCKENZIE.  AL 
JENKINS,  DAVID  RICHARD  ... 
MONTGOMERY.  AL 

JINKINS.  JERRY  J  

COLOflADO  SPRGS.  CO 

JONES.  SHERRY  R  

LEBANON,  TN 
JONES.  JOAN  A  RHODES  ... 
BIRMINGHAM.  AL 

KATZ.  NANCY  A  

CHICAGO.  IL 
KAYLOR.  KIMBERLEY  A 


12/20/1999 
12/20/1999 


12C0/1999 

12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 


12/20/1999 
12/20/1999 


Effective 
date 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 


AURORA.  CO 

KOHAUT.  ANNE  MARIE  

BIRMINGHAM.  AL 

KRAHN.  JANE  E  

ROCHESTER.  MN 

LAWSON.  KATHLEEN  C  

OSYKA.  MS 

LOKHANDE.  TUKARAM  

RICHMOND.  VA 
LOI^.  ROSANA  MOREY 
MOI^GOMEHY,  AL 

MARTIN.  REBECCA  ANN  

SPRINGTOWN,  TX 

MARTINEZ.  PAMELA  M  

MARIETTA.  GA 

MEAGHER.  PATRICK  A  

FARRAGUT,  TN 
MITCHELL,  FRANCES  ANN  ,,.. 
LUBBOCK.  TX 

MITCHUM.  BRENDA 

DAVISON,  Ml 

NIEBEL.  GAIL  LEACH  

PALM  DESERT,  CA 
NOPPER.  ANN  LOUISE 

TRASER  

SARASOTA,  FL 

NORWOOD.  MARK  M  

BILOXI.  MS 

OSLAY.  LAWRENCE  E 

ASHTON.  IL 
PITMAN-KOREN,  KATHERINE 

E  

HILHAM.  TN 

POOLOS,  MARK  DEI^ON 

UNION  GROVE,  AL 

PRICE.  DEBORAH  A  

GREENFIELD.  MA 

RICHARDSON,  PATH  B 

GLOSTER,  MS 
RICHARDSON,  MADELYN 

CARROL  

MOBILE,  AL 

RINE.  DONITA  GAY 

ST  PETERSBURG.  FL 

ROSALES.  DALIA  J  

LAKEWOOD,  CO 

ROSE,  CHARLOTTE  ANN  

VERBENA,  AL 

SCOTT,  JOHN  A  

GERMANTOWN.  TN 

SEMLER.  EDITH  JANE  

BISMARCK.  ND 

SHERMAN.  CHRISTINE  A 

COLORADO  SPNGS.  CO 

SHUTE.  LINDA  SHARON  

SAN  ANTONIO.  TX 

SIMMONS.  SALLYE  B 

WIGGINS.  MS 
SULLENTRUP.  CHARLES  L 

BARTLETT.  TN 
SWINDLE.  DARLENE  RENIA 

JASPER.  AL 
TAYLOR.  OEBRA  D 

PETTIBONE  

LAKE  CITY.  FL 
THOMAS.  MELISSA  RENEE 

TINGLE  

NORTHPORT,  AL 
TOOLE.  THELMA  LARONE 

EDWARDS  

PRATTVILLE.  AL 
THAMEL.  MILDRED  VIVIAN 

HUNTSVILLE.  AL 
TREGANOWAN.  KEVIN 


12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12«0/1999 

12/20/1999 

12«0/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 
12/20/1999 
12/20/1999 

12/20/1999 
12/20/1999 
12/20/1999 
12/20/1999 

12/20/1999 

12/20/1999 

12/2W1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 

12/20/1999 
12//20/1999 
12/20/1999 
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Subject,  dty.  slate 


Effective 
date 


Subject,  city,  state 


WOONSOCKET.  Rl 
UNDERWOOD,  GWENDOLYN 
HAMBRIGHT 

TUSCALOOSA,  AL 
UNDERWOOD.  MARY  C 

KEZZIAH     

COLUMBUS.  GA 
WALKER,  PATRICK  O'NEAL 

SELMA,  AL 
WALLACE,  LOIS  J  HARDY  I     12«0/1999 

HANCEVIUE,  AL  I 

WATKINS,  JUDITH  MAEBELL 

TUSCUMBIA.  AL 
WESTWOOD.  RENEE  M 

WARREN.  Ml 
WILLIAMS,  DEBORAH  K  ... 

OCEAN  SPRINGS.  MS 
WILLIAMS.  MARK  STEVEN 

MENLO  PARK,  CA 
WITTMAYER,  JODY    . 

GRAND  FORKS.  ND 
WOOTEN.  DUSTY 

CANDEANIA 

ATMORE,  AL 
YOOD,  STEVEN  H 

NASHVIUE,  TN 


12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 


SAN  FRANCISCO.  CA 

PAN  AMERICAN  DRUGS   INC 
MIAMI.  FL 

PHOENIX  TREATMENT  CTR 

PC  

PHOENIX,  AZ 

R  &  A  DIAGNOSTIC  SERV- 
ICES. INC   

MIAMI.  FL 

RAINBOW  CHIROPRACTIC 
HOUSTON,  TX 

RIVERLAND  MEDICAL  CEN- 
TER   

BALDWIN.  LA 
SANDERS  CHIROPRACTIC 
INDIAN  HARBOUR  BCH   FL 


Effective 
date 


Subjeci,  city,  state 


Effective 
dale 


12/20/1999 


12«0/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12^0/1999 


12/20/1999 
12/20/1999 


DEFAULT  ON  HEAL  LOAN 


12/20/1999 
12/20/1999 


FRAUOflCICKBACKS 


GILL  CHRISTOPHER  F    ..:,  .        06«4/1999 

LEXINGTON,  SC  , 

MIDLAND  MEDICALS.  INC  06^4/1999 

LEXINGTON.  SC 
SOUTHWEST  HOME  HEALTH        0800/1999 

PHOENIX.  AZ  I 

OtWNED«:ONTROLLED  BY  CONVICTED/ 
EXCLUDED 


ADVANCED  CHIROPRACTIC     j 

CENTER  12/20/1999 

SANTA  CLARA.  CA 
ADVANCED  CHIROPRACTIC 

CLINIC  

JAMAICA.  NY 
AFFORDABLE  CHIRO- 
PRACTIC   

WHEAT  RIDGE,  CO 
ANN  L  LAGONEGRO,  D  M  D, 

PC  I     12«o/1999 

GLOUCESTER,  VA 
B  &  G  DIAGNOSTIC  SYS- 
TEMS, INC  

BOCA  RATON.  FL 
CALLENDER  &  CALLENDER 

LOS  ANGELES,  CA 
CANOGA  CHIROPRACTIC  . 

LOS  ANGELES.  CA 
COASTAL  INDUSTRIAL 

HEALTH  CARE  

LOS  ANGELES.  CA 
COTHRAN  CHIROPRACTIC 

CLINIC  

POTEAU.  OK 

FAMILY  DENTISTRY  

PATERSON.  NJ 
GREGORY  A  WALSH,  O  C.  P 

A 

DAYTONA  BEACH.  Fl' " 

HAWKINS  CHIROPRACTIC 

CLINIC  

SANDY.  UT 
"<E.  INC 12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12^0/1999 
12/20/1999 


12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 


.12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 


12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 


12/20/1999 


ALLEN.  SAM  J  

BROWNSVILLE.  TX 
ARTEAGA.  WALTER  J  .... 

PASO  ROBLES.  CA 
BENAVIDEZ.  CHARLES  A 

ELK  GROVE.  CA 
BROWN.  JON  DAVID    ... 

PHOENIX.  AZ 
CALDWELL  ANDRIA  P  .... 

BIRMINGHAM.  AL 
CAMILING.  ADOR  Z    .  .. . 
ALTADEfMA.  CA 

CARSON.  BRAD  W 

OMAHA,  NE 

CONTRERAS.  LAWRENCE I     12«0/1999 

OCEANSIDE.  CA 
ENCARNACION,  DANNY  R 
BRONX.  NY 

ENGEL,  ROB  L  

GARDEN  GROVE.  CA 
EPSTEIN.  JUDY  J  ... 
SAN  DIEGO.  CA 

FAIR,  BENNY  JR  

FORT  WAYNE.  IN 

GRATIA.  ALLAN  R  

BANDERA,  TX 
GUTIERREZ,  OSC/VR  V  ... 
LAREDO.  TX 

HARMAN,  HAROLD  C  

PHILADELPHIA,  PA 

HARNESS.  DONITA  M  

HAMLET,  IN 

HARPER,  JOHN  L 

OCEANSIDE,  CA 
IGBOKWE,  NDUBUISI  A   ... , 
HOUSTON.  TX 

IblMAN.  THOMAS  C  JR  12S0/1999 

HOUSTON,  TX 

JOHNSON,  CRAIG  B  

GLENDALE,  CA 

LOCK.  JANE  M  

ROYERSFORD.  PA 

LONGO.  TONY  D  

GRESHAM.  OR 
LOVELACE.  GEORGE  E  .. 
RUSSEa.  KY 

LUTA.  PATRICIA  L 

SANTA  ROSA.  CA 
MAGER.  DENNIS  J  _... 
DEPEW,  NY 

MILES.  JAMIE  A 

MOORPARK.  CA 
MOAREFI,  MAHMOUD  R    . 

LOS  ANGELES,  CA 
MOORE.  KEITH  S I     12«0/1999 


KANSAS  CITY,  MO 
NEWELL.  CHARLES  F  _...       12«0/1999 

SAf^EE.  CA 
NGUYEN.  TUAN  ANN 12«1'1999 

PORTLAND.  OR 
ORNER,  RETA  G  12C0/1999 

CHICO.  CA 
PORTILLO.  CARLOS  J  „       12«0/1999 

SAN  JOSE,  CA 
SABAL,  MARY  M  ...._ 12«a'1999 

ORANGE  BEACH.  AL 
SCHARTMAN,  ALLYSON  C   .  12«a'1999 

SAN  DIEGO.  CA 
SCHIFF.  BARBARA  S  12/20/1999 

WOODLAND  HILLS,  CA 
STEVENSON,  ROBERT  C  .._.         12«0/1999 

ALEXANDRIA.  VA 
STRONG-FIELDS.  MICHELLE 

* 12/20/1999 

PHILADELPHIA.  PA 
TAYLOR,  LINDA  C 12eCVigB9 

J0NES8OR0,  AR 
TAYLOR  JAMES  W _._       t2ffiQ/1999 

HAMPTON.  VA 
TRIPP,  ROBERT  A  12^0/1999 

LAKEWOOD,  CA 
WILSON.  RICHARD  E  I     12«0/1999 

OPELOUSAS,  LA 


Dated:  December  2.  1999. 
foanne  Lanahan, 

Dimlar.  Health  Cam  Administraliye 
Sanctions,  Office  of  Inspector  General 
IFR  Doc.  99-32216  Filed  12-1CM)9;  8:45  am] 
enjJMG  CODE  4tS>-04-P 


12/20/1999 
11/0a/1999 


12«0/1999 
12/20/1999 


12/20/1999 
12/20/1999 


12/20/1999 
12/20/1999 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  Institute:  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Furttier  Development  and 
Commercialization  of  Methods 
Designed  To  Screen  and  Use 
Modulators  of  Nitric  Oxide  Synthasa  2 
(N0S2)  Activity  for  the  Diagnosis  and 
Treatment  of  Cancer 


The  National  Cancer  In.slilule's 
Laboratory'  of  Human  Carcinogenesis 
(LHC)  has  identified  and  characterized 
in  vitro  and  in  \ivo  methods  designed  to 

12/20/1999    screen  modulators  of  NOS2  activity 

using  cell  lines  that  are  deficient  in  the 

12/20/1999    expression  of  the  tumor  suppressor 
gene,  pS3.  Furthermore.  LHC  has 

12«0/1999    created  methods  to  predict  the 
chemotherapeutic  benefit  of 
administering  NOS2  inhibitors  to  cancer 
patients  as  a  method  for  treating  cancer. 
AGENCY:  NaUonal  tosUtutes  of  Health. 

12C0/1999    PHS.DHHS. 

ACTKm:  Notice. 

12/20/1999 __ 

SUfMIARY:  The  NaUonal  Cancer  insUtute 
(NCI)  seeks  a  Cooperative  Research  and 


12/20/1999 


12/20/1999 
12/20/1999 
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Development  Agreement  (CRADA) 
Collaborator  to  aid  NCI  in  the 
identification  and  characterization  of 
modulators  of  nitric  oxide  synthase  2 
(NOS2)  activity  and  in  the  development, 
evaluation  and  commercialization  of 
methods  for  tteaUng  cancer  that  involve 
the  clinical  use  of  novel  NOS2 
modulators.  NOS2  is  an  inducible 
enzyme  that  produces  nitric  oxide  (NO). 
a  mutagenic  and  angiogenic  molecule 
11.2).  To  define  a  role  of  NO  in  tumor 
progression.  NQ  has  generated  human 
carcinoma  cell  lines  that  produce  NO 
constitutivelv.  NCI  has  determined  that 
tumor-associated  NO  production  may 
promote  cancer  progression  by 
providing  a  selective  growth  advantage 
to  tumor  cells  bearing  a  mutant  form  of 
the  tumor  suppressor  and  transcription 
factor.  p53.  Furthermore.  NCI  has 
determined  that  accelerated  tumor 
growth  in  these  cells  is  associated  with 
an  increased  expression  of  the  vascular 
endothelial  grovrth  factor  ("VEGF"). 
leading  to  tumor  neovascularization. 
NCI  has  generated  methods  for 
screening  modulators  of  NOS2  activity 
using  cells  lines  that  contain  a  mutant 
p53  gene.  In  addition.  NQ  has  generated 
methods  for  using  these  cell  lines  in 
screening  assays  that  test  the  use  of 
potential  NOS2  inhibitors  in  the 
treatment  of  patients  with  tumors 
lacking  p53  function. 

Several  applications  for  this 
technology  have  been  identified.  They 
include  the  use  of  these  methods  as  (1) 
diagnostic  assays  to  determine  the 
genetic  and  functional  status  of  the  p53 
gene;  (2)  assays  to  predict  the 
chemotherapeuUc  benefit  of 
administering  current  NOS2  inhibitors 
to  cancer  patients:  and  (3)  assays  to 
screen  for  novel  modulators  of  NOS2 
activity  for  use  in  the  treatment  of 
cancers.  NQ  is  looking  for  a  CRADA 
Collaborator  with  a  demonstrated  record 
of  success  in  cancer  diagnostics  and 
therapeutics.  The  proposed  term  of  the 
CR,\DA  can  be  up  to  five  (5)  years. 
dates:  Interested  parties  should  notify 
the  Technology  Development  and 
Commercialization  Branch  of  the  NCI  in 
writing  of  their  interest  in  filing  a  formal 
proposal  no  later  than  (  February  11. 
2000  Potential  CRADA  Collaborators 
will  then  have  an  additional  thirty  (30) 
days  to  submit  a  formal  proposal. 
AOORESSES:  Inquiries  and  proposals 
regartling  this  opportunity  should  be 
addressKi  to  Holly  S.  Symonds. 
Technologv  Development  Specialist 
(Tel.  #  301^96-0477.  FAX  t  301-402- 
2117).  Technology  Development  and 
Commercialization  Branch.  National 
Cancer  Institute.  6120  Executive  Blvd.. 
Suite  450.  Rockville.  MD  20852. 


Inquiries  directed  to  obtaining  patent 
license(s)  needed  for  participation  m  tiie 
CRADA  opportunity  should  be 
addressed  to  Richard  Rodriguez. 
Technology  Ucensing  Specialist.  Office 
of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Blvd..  Suite  325.  RockviUe.  MD  20852. 
(Tel.  301-496-7056.  ext.  287:  FAX  301- 
402-0220). 

SUPPlfMENTARY  INi=Onl«ATK)N:  A 
Cooperative  Research  and  Development 
Agreement  (CFjU)A)  is  the  anticipated 
joint  agreement  to  be  entered  into  with 
NCI  pursuant  to  the  Federal  Technology 
Transfer  Act  of  1986  and  Executive 
Order  12591  of  April  10.  1987  as 
amended  by  the  National  Technology 
Transfer  Advancement  Act  of  1995.  NCI 
is  looking  for  a  CRADA  partner  to 
collaborate  with  NCI  in  the  further 
development  and  commercialization  of 
screening  assays  and  methods  relating 
to  the  analysis  of  NOS2  activity  in 
cancers  exhibiting  a  nonfunctional  p53 
and  to  the  use  of  NOS2  inhibitors  in  the 
treatment  of  such  cancers.  The  expected 
duration  of  the  CRADA  would  be  from 
one  (1)  to  five  (5)  years. 

Increased  expression  of  inducible 
nitric  oxide  synthase  (NOS2)  has  been 
found  in  a  variety  of  human  cancers  (3- 
6).  N0S2  is  an  inducible  enzyme  that 
produces  nitiric  oxide  (NO),  a  mutagenic 
and  angiogenic  molecule  (1.2).  NO  is  an 
activator  of  the  p53  tumor  suppressor 
gene  function  (7-9).  however,  p53  will 
repress  the  expression  of  N0S2,  both  in 
vitro  and  in  vivo  (8.10,11).  To 
investigate  the  role  of  NO  in  ttmior 
progression.  NQ  created  geneticaUy 
engineered  human  carcinoma  cell  tines 
that  constitutivelv  produce  endogenous 
NO.  Using  these  cell  lines,  NCI  has 
found  that  the  effect  of  NO  on  hunor 
grovirth  is  p53-dependent  due  to  its 
ability  to  repress  the  expression  of 
NOS2.  and  that  endogenously  produced 
NO  accelerates  tumor  growth  by 
inducing  expression  of  the  vascular 
endothelial  growth  factor  (VEGFl  and 
neovascularization. 

The  NCI's  data  indicates  that,  in  the 
presence  of  wild-type  p53.  constitiiUve 
expression  of  NOS2  in  himors  could 
lead  to  a  p53-mediated  growth  arrest  in 
the  epithelial  cells  closely  surrounding 
the  source  of  NO  production.  The 
growth  inhibition  of  such  cells  would 
provide  a  strong  selective  pressure  for  a 
mutation  to  occur  in  the  p53  gene. 
Indeed,  himors  of  the  breast,  brain,  head 
and  neck  and  colon  that  overexpress 
NOS2  have  a  high  frequency  of  p53 
mutations  (3.  4.  6.  IV  12).  Tumor 
growth  would  then  be  hirther  supported 
by  the  NO-mediated  induction  of  VEGF 
and  angiogenesis.  Since  p53  has  been 


shown  to  regulate  the  production  of  NO 
by  altering  the  activity  of  NOS2.  NO 
production  would  remain  unchecked, 
supporting  the  growth  of  the  tumor  (8. 
10. 11).  The  loss  of  p53  hinction  in  p53 
deficient  or  mutant  cells  would  permit 
both  the  growth  of  tumor  cells  in  the 
presence  of  moderate  NO  concentrations 
and  the  release  of  angiogenic  factors 
such  as  VEGF.  However.  NCI  suggests 
that  such  tumors  with  mutant  p53 
function  could  be  therapeutically  and 
prophylactically  ti^ated  with  NOS2 
inhibitors. 

To  address  this  possibility.  NCI  has 
developed  a  series  of  methods  aimed  at 
screening  modulators  of  NOS2  activity 
using  p53  mutant  cells  that  express 
NOS2.  In  one  method,  modulators  of 
NOS2  activity  are  screened  in  vitro, 
using  p53  mutant  cells  that 
constimtivelv  or  endogenously  express 
NOS2.  The  cells  are  exposed  to 
potential  NOS2  inhibitors,  and  the  level 
of  VEGF  expression  is  determined  by 
various  methods.  In  addition,  the  level 
of  nitrate  versus  niUite  produced  is 
measured  to  determine  the  level  of 
NOS2  activity  in  the  presence  of  the 
potential  inhibitor  compounds. 

To  further  assess  the  therapeutic 
benefit  of  a  potential  NOS2  inhibitor 
NCI  has  developed  an  in  nvo  method  of 
screening  modulators  of  NOS2  activity, 
to  such  method,  p53  mutant  cells  that 
consUtiitively  or  endogenously  express 
NOS2  are  implanted  into  an  immune 
deficient  athymic  nude  mouse  model 
and  then  are  Seated  with  potential 
NOS2  inhibitor  compounds.  Modulation 
of  NOS2  activity  can  be  determined  as 
above  and  also  by  measuring  tumor 
growth  in  the  treated  animals  as 
compared  to  untteated  control  animals. 

NCI  suggests  that  the  benefit  of 
administering  potential  NOS2  inhibitors 
to  cancer  patients  may  be  assessed  by 
determining  the  p53  status  and  NOS2 
expression  pattern  of  the  tumors.  If  a 
patient  has  a  cancer  that  expresses 
NOS2  and  is  deficient  in  normal  p53 
activity,  then  the  patient  may  be  a 
candidate  for  treatment  with  NOS2 
inhibitors.  NCI  has  developed  methods 
to  both  assess  the  benefit  of  such 
treatment  and  to  administer  potential 
NOS2  inhibitors  to  cancer  patients  in  a 
cliiucal  setting.  r-o  i  n  a 

NCI  is  seeking  one  or  more  utAUA 
Collaborators  to  hirther  develop  the 
above  methods  for  preclinical, 
diagnostic  and  clinical  uses. 
Specificallv.  NCI  believes  the  methods 
could  be  applied  to  a  drug  screening 
protocol  in  which  potential  modulators 
of  NOS2  could  be  identified  and 
characterized.  Furthermore.  NCI 
predicts  that  the  methods  could  be 
applied  to  a  diagnostic  kit  for  use  in  a 
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clinical  setting  to  determine  whether  or 
not  a  particular  cancer  patient  is  a 
candidate  for  such  treatment  with 
regards  to  tiie  p53  status  of  the  tumor. 
Once  identified  and  characterized, 
novel  NOS2  inhibitors  may  bo 
admiiustered  to  candidate  cancer 
patients  and  evaluated  in  their  ability  to 
treat  various  tumors. 

The  described  methods  are  the  subject 
of  U.S.  provisional  patent  application, 
USSN  60/109.563,  filed  on  November 
23. 1998  by  the  Public  Health  Service  on 
behalf  of  the  Federal  Government. 
Furthermore,  the  initial  report  and 
characterization  of  the  invention  is 
described  in:  Ambs  et  at.  Nature 
Medicine  (1998)  vol  4,  no.l2:1371- 
1376. 
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Under  the  present  proposal,  the 
overall  goal  of  the  CRADA  collaboration 
will  involve  the  following: 

1.  Use  of  the  genetically  engineered 
cells  lines  and  assays  in  preclinical 
screening  assays  of  potential  NOS2 
inhibitors;  and' 

2.  Use  of  the  cell  lines  and  candidate 
NOS2  inhibitors  m  diagnostic, 
preclinical  and  cliiucal  settings. 

Party  Contributiioiis: 

The  role  of  the  NCI  in  the  CRADA 
may  include,  but  not  be  limited  to: 

1  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  proiect. 

2.  Providing  &e  CRADA  Collaborator 
with  information  and  data  relating  to 
the  methods  developed  to  assess  the 
activity  of  p53  and  NOS2  and  to  screen 
for  potential  modulators  of  NOS2 
activity. 

3.  Pfanning  research  studies  and 
interpreting  research  results. 


4.  Carrying  out  research  to  validate 
the  use  of  the  NOS2-related  methods 
and  candidate  NOS2  inhibitors  in 
preclinical,  diagnostic  and  clinical 
settings. 

5.  Publishing  research  results. 

6.  Developing  additional  potential 
applications  of  the  methods. 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Plaiming  research  studies  and 
interpreting  research  results. 

3.  Producing  candidate  NOS2 
inhibitors  under  cGMP  conditions  in 
sufficient  quantities  to  support  the 
CRADA  stiidies. 

4.  Carrying  out  research  to  validate 
the  use  of  the  NOS2-relatod  methods 
and  candidate  NOS2  inhibitors  in 
preclinical,  diagnositc  and  cliiucal 
settings,  including  toxicologic  and 
pharmacologic  assays,  as  appropriate. 

5  Providing  technical  and/or 
financial  support  to  facilitate  scientific 
goals  and  for  futher  design  of 
applications  of  tiie  technology  outlined 
in  the  agreement. 

6.  Publishing  research  results. 

Selection  criteria  for  choosing  the 
CRADA  Collaborator  may  include,  but 
not  be  limited  to; 

1 .  A  demonstrated  record  of  success 
in  the  screening  of  chemotheiapeutic 
agents. 

2.  A  demonstrated  background  and 
expertise  in  cancer  research  and 
treatment. 

3.  The  ability  to  collaborate  with  NCI 
on  hirther  research  and  development  of 
this  technology.  This  ability  will  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technolog)-  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development. 

4.  The  demonstration  of  adequate 
resources  to  perform  the  research  and 
(jevelopment  of  this  technology  (e.g 
facilities,  personnel  and  expertise)  and 
to  accomplish  objectives  according  to  an 
appropriate  timetable  to  be  outiined  in 
the  CRADA  Collaborator's  proposal. 

5.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research  and  development  of  this 
technology,  as  outiined  in  the  CRADA 
Collaborator's  proposal. 

6.  The  demonstration  of  expertise  in 
the  commercial  development  and 
production  of  products  related  to  this 
area  of  technology. 

7.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 


8.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results 

9.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects  and  to  all  PHS 
policies  relating  to  the  use  and  care  of 
laboraton.'  animals. 

10.  The  willingness  to  accept  the  legal 
proWsions  and  language  of  the  OlADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  distribution 
of  future  patent  rights  to  CRADA 
inventions.  Generally,  the  rights  of 
ownership  are  retained  by  the 
oigaiuzation  that  is  the  employer  of  the 
in\-entor  with  (1)  the  grant  of  a  license 
for  research  and  other  Government 
purposes  to  the  Government  when  the 
CRADA  Collaborator's  employee  is  the 
sole  inventor,  or  (2)  the  grant  of  an 
option  to  elect  an  exclusive  or 
nonexclusive  licen-se  to  the  CRADA 
Collaborator  when  the  Government 
employee  is  the  sole  inventor. 

Dated:  Oclobnr  8. 1999 
Kathleen  Sybert, 

Chief.  Tpt/ino/ogi  Dnelopment and 
Commerr.iatiiation  Branch.  Solional  Cancer 
Institute.  National  Institutes  of  Health. 
IFR  Doc  99-32138  Filed  12-10-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review:  NoHm  of 
Closed  Meetings 

Pursuant  to  section  lOtd)  of  the 
Federal  Ad\isor\-  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
if  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
Uie  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Vome  of  Committee:  Cenler  for  Scientific 
Reiii-w  Special  Emphasis  Panel  ZRGI  BM- 
101. 

Date:  Detiember  7.  1999. 

Time.  2:00  p.m.  lo  3:30  p.ra 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  RocUodge  2.  Belhiada.  MD 
20892  (Telsphone  Confircnce  (ill). 
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Contact  Person:  Timothy  I.  Henry.  PhD. 
Scientific  Review  Administrator.  Cdnler  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  RocldedgB  Drive.  Room  4180. 
MSC  7808.  Belhesda.  NID  20B9Z.  (3011  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dale:  December  10. 1999. 
Tune:  11;30  a.m.  lo  12K)0  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications.  ,     .,„ 

Place:  NIH.  Rockledge  2.  Belhesda.  MD 
20892  (Telephone  Conference  Calll- 

Ointacl  Person  David  M.  Monsees.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3199. 
MSC  7770.  Bethasda.  MD  20892.  (301)  435- 
0684.  monseesdadrg.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  lo  the  meeting  duo  to  the  timing 
Umilations  imposed  by  the  review  and 
funding  cyxle. 

Nome  of  Committee:  Center  for  Scientific 
Review  Special  "Emphasis  Panel. 
Dote.  December  16. 1999. 
Time.  2:00  p.m.  lo  3:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
duplications. 

Place:  NIH.  Rockledge  2.  Belhesda.  MD 
20892  (Telephone  Conference  Call). 
Contact  Person:  lay  Cinque,  MSC. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  .National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5186. 
MSC  7846.  Belhesda.  MD  20692.  (301)  435- 
1252. 

This  notice  is  being  published  less  than  In 
days  prior  to  the  meeting  due  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.Vame  of  Committee:  Center  for  ScienliBc 
Review  Special  Emphasis  Panel. 
Date:  December  16. 1989. 
Time:  2:00  p.m.  to  4fl0  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Belhesda.  MD 
20892  (Telephone  Coiiference  Call). 

Contact  Person:  Marcelina  B.  Powers. 
DVM.  MS,  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Inslilutes  of  Health.  6701  Rockledge  Drive. 
Room  4152.  MSC  7804,  Belhesda,  MD  20892, 
(301)435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle- 

.VaiTie  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  December  20, 1999. 
Time:  2:00  p.m.  to  4:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Belhesda.  MD 
20892  (Telephone  Conference  Call). 

Conloct  Person:  Marcelina  B.  Powers, 
DVM,  MS.  ScienUfic  Review  Administrator. 
Center  for  ^enliflc  Review,  National 


Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4152,  MSC  7804,  Belhesda,  Md.  20892 
(.301)435-1720. 

This  notice  is  being  published  less  than  1 5 
days  prior  lo  the  moeUng  due  lo  the  liming 
limitations  imposed  by  Ihe  review  and 
funding  cycle. 

Name  of  Committee:  Canter  for  Scientific 
Review  Special  Emphasis  Panel. 
Dole:  December  21, 1999. 
Time:  1:00  p.m.  lo  3:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications.  .     .<„ 

Place:  NIH,  Rockledge  2,  Belhesda,  MD 
20892  (Telepone  Conference  Call). 

Conlart  Person:  Marcelina  B.  Powers. 
DVM,  MS,  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  4152.  MSC  7804,  Belhesda,  MD  20892, 
(301)435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  lo  the  liming 
liinitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance     ^ 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research,  93,333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  6,  1999. 
UVerne  Y,  StiingBeld. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
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critical  that  potential  applicants  for  the 
May  10,  2000  and  future  receipt  dates 
for  applications  obtain  a  copy  of  the 
Addendum  that  contains  the  modified/ 
clarified  Purpose  and  Rationale, 
Eligibility,  Availability  of  Funds,  Period 
of  Support  and  Program  Description  and 
Project  Requirements  sections  for  the 
Community  Treatment  Program 
announcement  (PA  99-050)  before 
preparing  and/or  submitting  an 
application. 

The  full  Program  Announcement  and 
the  addendum  that  includes  modified/ 
clarified  sections  are  available  via  the 
S/VMHSA  web  site— www.sainhsa.gov, 
or  from  the  National  Clearinghouse  for 
Alcohol  and  Drug  Information 
(Telephone:  800-729-6686). 

Additional  information  about  the 
modifications/clarifications  and/or 
programmatic  assistance  may  be 
obtained  from:  Thomas  Edwards,  Ir.. 
Division  of  Practice  and  Systems 
Development,  Center  for  Substance 
Abuse  Treatment,  SAMHSA,  Rockwall 
II,  Suite  740,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  (301) 
443-8433, 

Dated:  December  6, 1999. 
Richard  Kopanda, 

B.«eculive  Office.  Substance  Abuse  and 
,Vfcnta/  Health  Services  Administration. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Changes  lo  a  Fiscal  Year  (FY)  1999 
Funding  Opportunities  Notice 
agency:  Center  for  Substance  Abuse 
Treatment,  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
action:  Modification/Clarification  of  a 
Notice  of  Funding  Availability 
Regarding  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  Community 
Treatment  Program  Funding 
Announcement.  


summary:  This  notice  is  to  inform  the 
public  that  certain  requirements/ 
statements  in  the  SAMHSA/CSAT 
Program  Announcement  99-050 
entitled.  Comprehensive  Community 
Treatment  Program  for  the  Development 
of  New  and  Useful  Knowledge  (Short 
Title:  Commimitv  Treatment  Program), 
published  in  theFederal  Register  on 
March  8. 1999  (Volume  64,  Number  44, 
pages  11027-11031)  have  been 
modified/clarified.  It  is,  therefore. 


Addendum  lo  PA  99-050 

December  1999 

ADDENDUM  to  SAMHSA/CSAT  Program 
Announcement  FA  99-050,  Comprehensive 
Community  Treatment  Program  for  the 
Developmenl  of  New  and  Useful  Knowledge 

The  following  changes  to  the 
appended  PA  99-050  modify/clarify  the 
Purpose  and  Rationale,  Eligibility, 
Availability  of  Funds,  Period  of 
Support,  and  Program  Description  and 
Project  Requirements  sections.  It  is 
important  to  note  that  potential 
applicants  for  the  May  10,  2000  and 
future  receipt  dates  must  take  the 
following  modifications/clarifications 
into  consideration  before  preparing  and/ 
or  submitting  an  application. 
Purpose  and  RaUoiule 

(Replace  the  existing  second  sentence  of 
the  third  paragraph  with  the  following.) 

Through  this  Program  Aimouncement 
(PA).  CSAT  will  support  two  types  of  grants; 
(1)  Full  studies  of  tieatmenl  programs  and 
services,  and  (2)  exploratory/pilot  studies. 

Note:  CSAT  will  no  longer  support 
enhancement/expansion  grants  under  this 
PA;  therefore,  all  references  lo  enhancement/ 
expansion  grants  throughout  the  PA  should 
be  ignored. 

EUgibility 

(The  second  paragraph  of  the  Eligibility 
jcct'on  has  been  deleted.) 


Note:  The  enhancement/expansion  grant 
category  viiU  not  be  funded. 

Availabilily  of  Funds 

(Replace  the  existing  Availability  of  Funds 
section  with  Ihe  following.) 

II  is  estimated  that  S2.5  million  will  be 
available  lo  support  awards  under  Ihis  PA  in 
FY  2000.  The  amount  of  an  award  is 
expected  lo  range  as  follows  (amounts 
include  direct  and  indirect  costs): 
Full  studies:  up  lo  5500,000: 
Exploralory/Pilol  studies:  up  lo  $250,000: 
Funds  will  be  divided  between  the  two 
grant  lalogories.  The  number  of  applications 
funded  in  each  category  will  depend  on  the 
quality  of  applications  as  determined  bv  Ihe 
peer  review  process.  Funds  may  be  used  to 
conduct  all  aspects  of  data  collection  and 
evaluation.  Limited  funds  are  available  to 
support  substance  abuse  treatment 
intervention  services  and  substance  abu.se 
related  services  necessary  for  successful 
conduct  of  Ihe  proposed  study.  Applicants 
are  strongly  encouraged  to  verify  future 
receipt  dates  and  availability  and  terms  of 
funding  before  preparing  and  submitting 
applications  (see  Application  Receipt  and 
Review  Schedule). 

Period  of  Support 

(Replace  the  existing  Period  of  Support 
section  with  the  following.) 

Support  for  fu)l  studies  and  for 
exploratory/pilot  studies  mav  he  requested 
for  up  lo  3  years.  .Annual  awards  will  be 
made  subject  lo  continued  availabilily  of 
funtjs  and  progress  achieved- 

Section  II— Program  Description  and  Project 
Requirements,  B,  Program  Plan,  (3) 
Enhancement/Expansion  Grants 

(Section  ;i — Enhancement/Expansion 
Grants  has  been  deleted.) 

Note:  The  enhancement/expansion  grant 
category  wiil  not  be  fimded. 
IFR  Doc.  99-32102  Filed  12-10-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-930-1430-ET:  NVN-62297] 

Notice  of  Proposed  Withdrawal  and 
Intent  to  Prepare  a  Planning 
Amendment  to  the  Lahontan  Resource 
Management  Plan;  Nevada;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  action  corrects  errors  in 
the  acreage  and  land  descriptions  in  the 
notice  published  as  FR  Doc.  98-18016, 
63  FR  36937-36940,  July  8, 1998. 

On  page  36937,  third  "colunm, 
between  lines  12  and  13  from  Ihe 
bottom  of  the  column,  add  "Sec.  7,  lots 
9-12,  inclusive;". 

On  page  36937,  second  column,  line 
15  from  the  bottom  of  the  column. 


which  reads  "minerals  from  mining  and 
166,906.  28  acres"  is  hereby  corrected  to 
read  "minerals  from  mining  and 
166,549.21  acres". 

On  page  36939,  column  1,  line  7 
which  reads  "Sec.  21,  lots  3  and  4. 
NEVhSW'A;"  is  hereby  corrected  to  read 
"Sec,  21,  lots  3  and  4,  NWVjSWV4; ". 

On  page  36939,  column  1,  line  12, 
which  reads  "NEV4SEV,,  SW 'ASE'A."  is 
hereby  corrected  to  read  "NE'.4SE'/4, 
SWaSE'/,,  and  all  unpatented  mining    ' 
claims". 

On  page  36939,  column  1,  line  19, 
which  reads  "SWViNWv,.  EVaSWV^, 
SEV4;"  is  hereby  corrected  lo  read 
"SEV4NW',.4,  E','.-SWV4,  SE'.4:". 

On  page  36939,  column  1,  line  44. 
vyhich  reads  "Sec.  6.  lots  1-7,  inclusive, 
EV2,  EVsWVj;"  is  hereby  corrected  to 
read  "Sec.  lots  1-7,  inclusive.  SViNE'/i 

SEV4NWV4,  EV;SWV4,  SEV4;". 

On  page  36939,  column  1,  line  9  from 
the  bottom  of  the  column,  which  reads 
"N'/zN'/s.  and  all  unpatented  mining"  is 
hereby  corrected  lo  read  "WV2EV2, 
NVaNWV.,  and  all  unpatented  mining". 

On  page  36939,  column  2,  line  19, 
which  reads  "E'  iNW^SWViSW",,"  is 
hereby  corrected  to  read 
"E'.iNE'/4SWV4SWV4,". 

On  page  36939,  column  2.  line  18 
from  the  bottom  of  the  column,  which 
reads  "Sec.  17,  NE'/4,  E'/2r>IW"4,  SVi, 
(excluding"  is  hereby  corrected  to  read 
"Sec.  17.  NEV4.  E'/i.  NWV4.  SE'/4. 
(excluding". 

On  page  36939,  column  3,  lines  25 
and  26,  which  read  "T.  22  N.,  R.  22  E., 
Sec.  1.  lots  1-3,  inclusive,  SV;."  ate 

hereby  deleted  from  the  notice  as  these 

are  Indian  Trust  lands. 
On  page  36939,  column  3,  line  42, 

which  reads  "The  area  described 

aggregates  166,906.28"  is  hereby 

corrected  to  read  "The  area  described 

aggregates  166,549,21". 
Dated;  December  2.  1999. 

lim  Slobaugfa, 

Land  Team  Lead. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Sleeping  Bear  Dunes  National 
Lakeshore 

AGENCY:  National  Park  Service,  hiterior. 
ACTWN:  Notice  of  availability  of  the 
Draft  Historic  Properties  Management 
Plan/Draft  Environmental  Impact 
Statement  for  Sleeping  Bear  Dunes 
National  Lakeshore,  E^nzie  and 
Leelanau  Coimties.  Michigan. 


SUMMARY:  Pursuant  to  se<.-tion  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969.  the  National  Park  Service 
announces  the  availability  of  the  Draff 
Historic  Properties  Management  Plan/ 
Draft  Environmental  Impact  Statement 
(DHPMP/DEIS)  for  Sleeping  Bear  Dunes 
National  Lakeshore. 

The  DHPMP/DEIS  describes  and 
analyzes  three  alternative  future 
directions  for  the  management  of 
selected  historic  properties  within 
Sleeping  Bear  Dunes  National 
Lakeshore.  The  alternatives  were  based 
on  the  Lakeshore's  enabling  legislation 
and  recent  investigations  into  the 
significance  of  historic  properties  in  the 
Lakeshore.  The  DHPMP/DEIS  is 
intended  to  provide  a  blueprint  lo  guide 
park  management  decisions  regarding 
these  historic  properties  for  the  next  10- 
20  years.  The  DHPMP/DEIS  is  a 
conceptual  document  that  establishes 
and  articulates  a  management 
philosophy  and  framework  for  decision 
making  and  problem  solvijig.  Since 
partners  would  implement  many 
preservation  and  adaptive  use  activities, 
this  plan  will  function  as  a  guide  for 
both  the  National  Park  Service  and 
potential  partners. 

Alternative  I  is  the  no-action 
alternative.  It  provides  a  baseline  for 
comparison  of  (he  other  alternatives. 
Each  of  the  action  alternatives  would 
strive  to  achieve  all  desired  conditions 
for  the  Lakeshore  relating  to  select 
historic  properties.  The  primary' 
difference  between  the  two  action 
alternatives  is  their  central  emphasis. 
Alten.ative  II  would  emphasize 
preservation  of  the  exteriors  of 
structures,  through  piartnership 
agreements,  with  no  adaptive  uses  by 
partners.  The  Preferred  Alternative 
(Proposed  Action),  Alternative  111, 
would  emphasize  the  rehabilitation  and 
adaptive  use  of  historic  structures 
through  partnership  agreements  It 
would  also  permit  limited  compatible 
uses  of  cultural  land-scapes.  Under  all 
alternatives,  the  National  Park  Ser\'ice 
may  adapt  historic  structures  for  its  use 
DATES:  There  will  be  a  60-dav  public 
review  period  for  comments  on  Ihis 
document.  Comments  on  the  DHPMP/ 
DEIS  must  be  received  no  later  than 
February  15,  2000. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comment  bv  any 
one  of  several  methods.  You  may  mail 
comments  to  Superintendent,  Sleeping 
Bear  Dunes  National  Lakeshore,  9922 
Front  Streel,  Empire,  Michigan  49630. 
You  also  may  comment  via  e-mail  lo 
slbe_hpmp@nps,gov.  If  you  attach  a  file 
to  your  e-mail,  please  ensure  the  file  is 
in  ASCn  format  avoiding  the  use  of 
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special  characters  and  any  fonn  of 
encryption.  Please  also  include  your 
name  and  return  address  in  your  e-mail 
message.  If  vou  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  the  plan  coordinator.  Michael 
Duwe.  directly  at  (231)  326-5134.  ext 
502.  Finally,  vou  may  hand-deliver 
comments  to  the  Sleeping  Bear  Dimes 
National  Lakeshore  headquarters  at  the 
address  above.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circimistances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identify,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  slate  this  prominently  at  the 
begirming  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  mdividuals 
idenlif>ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATIOfI  CONTACT: 
Superintendent,  .Sleeping  Bear  Dunes 
National  Lakeshore.  at  the  address  and 
telephone  listed  above. 

Daled:  December  3.  1999. 
William  W.  Schenk. 
Regional  Dimctor.  Midwest  Region. 
[FR  Doc  99-32158  Filed  12-10-99;  8:45  ami 
BILUNG  CODE  «1ft-70-«> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Winter  Use  Plan,  Draft  Environmental 
Impact  Statement  tor  the  Yellowstone 
and  Grand  Teton  Nattonal  Parks  and 
John  D.  Rockefeller.  Jr.,  Memorial 
Parkway,  Wyoming 

agency:  National  Park  Service. 
Department  of  the  Interior. 
action:  Notice  of  extension  of  time  for 
review  of  draft  environmental  impact 
statement  (DEIS).  


in  the  Federal  Register  on  October  1 . 
1999  (64  FR  53379).  The  public  review 
period  was  originally  to  end  on 
November  15. 1999  and  was  extended 
for  the  first  time  to  end  on  December  1 
1999. 

dates:  Public  comments  on  the  DEIS 
should  be  submitted  on  or  before 
December  15.  1999. 
AOORESSES:  Comments  on  the  Winter 
Use  Plan.  Draft  Environmental  Impact 
Statement  for  the  Yellowstone  and 
Grand  Teton  National  Parks  and  lohn  D. 
Rockefeller.  Jr..  Memorial  Parkway 
should  be  sent  bv  writing:  Clifford 
Hawkes.  National  Park  Service.  Denver 
Service  Center.  12795  West  Alameda 
Parkway.  Lakewood.  Colorado  80228;  by 
e-mail  at:  yell_writer_use®nps.gov;  or 
by  calling  (307)  344-2500  (this  is  not  a 
toll-free  number).  Public  reading  copies 
of  the  plan  are  available  on  the  Internet 
(www.nps.gov/yell/technical/planiiing/) 
and  will  be  available  for  review  at  the 
following  locations: 
Office  of  the  Superintendent.  National 
Park  Service,  PO  Box  168. 
Yellowstone  National  Park.  Wyoming 
82190,  Telephone:  (307)  344-2002 
Office  of  the  Superintendent,  National 
Park  Service,  Grand  Teton  National 
Park.  PO  Drawer  170,  Moose. 
Wyoming  83012,  Phone  (307)  739- 
3410  _      , 

Clifford  Hawkes,  National  Park  Service, 
Denver  Service  Center,  12795  W. 
Alameda  Parkway.  Lakewood,  CO 
80228,  Telephone:  (303)  969-2262 
Office  of  Pubhc  Affairs,  National  Park 
Service,  Department  of  Interior,  18th 
and  C  Streets  NW,  Washington.  DC 
20240.  Telephone:  (202)  208-6843 
FOR  FURTHER  INFORMATKm:  ConUct 
Clifford  Hawkes,  National  Park  Service. 
Denver  Service  Center,  12795  West 
Alameda  Parkway,  Lakewood,  Colorado 
80228. 

Dated:  December  3.  1999. 
aUTord  L.  Hawkes. 

lob  Captain.  Dvnver  Service  Center.  National 
Park  Senice. 

(FR  Doc  99-32156  Filed  12-10-99;  8:45  ami 
MLUHQ  CODE  4310-7IMI 


SUMMARY:  The  National  Park  Service  is 
extending  the  public  review  period  to 
December  15. 1999  for  the  DEIS  for  the 
Winter  Use  Plan  for  the  Yellowstone 
and  Grand  Teton  National  Parks  and 
lobn  D.  Rockefeller.  Ir..  Memorial 
Parkway.  Wyoming.  The  notice  of 
availability  for  the  DEIS  was  published 


DEPARTMENT  OF  THE  INTERIOR 
Pictured  Rocks  National  Lakeshore 
AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice  of  Intent  to  prepare  a 
Wilderness  Suitability  Study  and 
Environmental  Impact  Statement  for 
Pictured  Rocks  National  Lakeshore, 
Michigan. 

SUMMARY:  The  National  Park  Service 
(NPS)  will  prepare  a  wilderness 


suitability  study  to  evaluate  portions  of 
Pictured  Rocks  National  Lakeshore  for 
possible  designation  as  wilderness.  The 
study  will  be  included  as  part  of  a 
General  Management  Plan  (GMP). 
currently  in  preparation.  A  notice  of 
intent  to  prepare  an  Environmental 
Impact  Statement  with  that  GMP  was 
published  in  the  Federal  Register  of 
August  5,  1999  (64  FR  42713).  That 
environmental  impact  statement  now 
will  be  expanded  to  include  an 
evaluation  of  the  impacU  associated 
with  possible  designation  of  wilderness 
within  the  lakeshore.  This  notice  is 
being  furnished  as  required  by  National 
Environmental  Policy  Act  regulations  40 
CFR  1501.7. 

To  facilitate  sound  planning  and 
analysis  of  environmental  impact,  the 
NPS  is  gathering  information  necessary 
for  the  preparation  of  the  GMP,  the 
wilderness  suitability  study,  and  the 
Associated  Environmental  Impact 
Statement  and  is  obtaining  suggestions 
and  information  from  other  agencies 
and  the  pubUc  on  the  scope  of  issues  to 
be  addressed.  Comments  and 
participation  in  this  scoping  process  are 
in\ited. 

ADDRESSES:  Written  comments  and 
information  concerning  the  scope  of  the 
EIS  and  other  matters,  or  requests  to  be 
added  to  the  project  mailing  list  should 
be  directed  to:  Mr.  Grant  Petersen. 
Superintendent.  Pictured  Rocks 
National  Lakeshore.  P.O.  Box  40, 
Munising,  Michigan  49862.  Telephone: 
906-387-2607.  E-mail: 
piro_  superintendent@nps.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Pictured  Rocks 
National  Lakeshore.  at  the  address  and 
telephone  number  above. 
SUPPLEMENTARY  INFORMATION:  Persons 
who  previously  submitted  comments  on 
the  scope  of  the  EIS  as  it  relates  to  the 
GMP  need  not  resubmit  those 
comments.  The  NPS  already  is 
considering  that  input  as  planning 
continues.  However,  persons  who  have 
not  previously  submitted  comments  on 
the  scope  of  the  EIS,  or  who  wish  to 
submit  additional  comments  related  to 
the  scope  of  the  EIS  in  consideration  of 
the  wilderness  suitability  study  are 
encouraged  to  do  so. 

The  WS  is  pubUshing  newsletters 
about  the  GMP  process,  with  "General 
Management  Plan.  Issue  1"  having  been 
released  during  the  summer  of  1999. 
Subsequent  newsletters  wall  include 
discussions  of  planning  to-date,  on  the 
wilderness  suitability  study  being 
prepared  with  the  GMP,  and  will 
provide  a  response  form  whereby  the 
public  can  provide  additional  input  to 
the  plaiming  process.  Copies  of  the 


newsletters  can  be  requested  from  the 
address  or  telephone  number  listed 
above.  Current  information  regarding 
this  planning,  as  well  as  an 
electronically  transmittable  comment 
form,  can  be  found  on  the  park's  web 
site.  http;//www. nps.gov/piro 

The  environmental  review  of  the 
GMP,  Wilderness  Study  and  EIS  for  the 
lakeshore  will  be  conducted  in 
accordance  with  requirements  of  the 
NEPA  (42  U.S.C.  4371  et  seq.),  NEPA 
regulations  (40  CFR  1500-1508).  other 
appropriate  Federal  regulations,  and 
NPS  procedures  and  policies  for 
compliance  with  those  regulations. 

Dated:  December  13.  1999. 
WiUiam  W,  Schenk, 
Regional  Director. 

IFR  Doc.  99-32157  Filed  12-10-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  4,  1999.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
December  28,  1999. 
Carol  D.  Sfaull, 

Keeper  of  the  Notional  Register. 
Connecticul 
Hottfbrd  County 
Broad  Street  Gresn  Historic  District,  Roughly 

along  Broad  St.,  from  Balchelder  Rd.  lo 

Union  St.,  Windsor.  99001613 

MasMchusetts 

Suflblk  County 

Church  Green  Buildings  Historic  District, 
101-113  Summer  St..  Boston.  99001614 

Mlasissippi 

Issaquena  County 

Railroad  Section  Foreman's  House,  No.  3 
Railroad  Rd..  Valley  Park.  99001615 

Missouri 

SI.  Louis  Independent  Qty 

Dickmann  Building.  31  IS  S,  Grand  Blvd., 

Saint  Louis,  99001616 
Willys— Overland  Building,  2300  Locust  St., 

Saint  Louis,  99001617 


North  Carolina 

Chatham  County 

Bray.  Cadmus  N.,  House.  229  W.  Second  St., 
Siler  City.  99001620 

Durham  County 

Brighl  Loaf  Historic  District  (Durham  MRA) 
Roughly  bounded  by  W.  Peabody  St..  Duke 
St..  Minerva  Ave..  N&W  RR,  Corporation 
St..  Ligget  St..  Morris  St  and  W.  Loop. 
Durham,  99001619 

Foisyth  County 

Atkins  High  School  (former),  1215  N. 

Cameron  Ave..  Winston-Salem,  99001618 
Teanessee 
Roane  County 

Rockwood  Post  Office,  31 1  Mill  St., 
Rockwood.  99001621 

Texas 

Gray  County 

Ontral  Fire  Station.  203  W.  Foster.  Pampa 

99001623 
Combs-Worley  Building,  120  W.  Kingsmille. 

Pampa.  99001625 
Pampa  City  Hall,  200  W.  Foster,  Pampa, 

99001B22 

Tarrant  County 

Riverside  Public  School,  2629  LaSalle  St„ 
Fon  Worth,  99001624 

Utah 

Utah  County 

Adams.  Goorge  and  Temperance,  House 

(Orera,  Utah  MPS).  196  West  400  South. 

Orem,  99001628 
Christeele  Acres  Historic  DisU-icI  (Orem. 

Utah  MPS)  Roughly  bounded  by  Slate  St.. 

900  South,  450  East,  and  1010  South. 

Orem,  99001626 
Jensen,  Lars  and  Agnes,  House  lOrem.  Utah 

MPS)  87  North  800  West.  Orem.  99001627 
Washburn,  Alvin  and  Grace,  House  (Orem, 

Utah  MPS)  753  North  100  West,  Orem. 

99001629 

Vennonl 

Grand  tale  County 

Rutland  Railroad  Pumping  Station.  43  Lake 
St..  Albmg,  99001630 

Washington 

Spokane  County 

West  Downtown  Historic  Transportation 
Corridor  (Single  Room  Occupancy  Hotel's 
in  the  Central  Business  District  of  Spokane 
MPS).  Roughly  bounded  2nd  Ave  .  Maple 
St..  SpragUB  Ave.,  and  Howard  St.. 
Spokane.  99001631 

Wisconsin 

Brown  County 

C^hicago  and  North  Western  Railway 
Passenger  Depot,  202  Dousman  St..  Green 
Bay. 99001633 


There  was  a  technical  error  on  the  1 1/24/ 
99  pending  list.  The  item  should  read  as 
follows: 

New  York 

New  York  County 

Kehila  Kedosha  lanioa  Synagogue  280  Broom 

St. 
New  York,  99001430 

IFR  Doc  99-32147  Filed  12-10-99;  8:45  am] 
aauHQ  COOE  4TI«-7a-P 


Milwaukee  County 

Joseph  Schiltz  Company  Brewery  Complex, 
219  W.  Galena  St.,  Milwaukee!  99001632 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  Plan  of  Operations  and 
Environmental  Assessment  Phase  II — 
3D  Seismic  Operation;  Western 
Geophysical  Company,  Padre  Island 
Nationai  SMShore,  Kleberg  County,  Tx 

Notice  is  hereby  given  in  accordance 
with  Section  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations  that  the 
National  Park  Service  has  received  from 
Western  Geophysical  Company  a  Plan  of 
Operations  for  the  Phase  II— 3D  seismic 
operation  within  Padre  Island  National 
Seashore,  in  Kleberg  County.  Texas. 

The  Plan  of  Operations  aiid 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent.  Padre  Island  National 
Seashore,  20301  Park  Road  22,  Corpus 
Christi,  Texas.  Copies  are  available  from 
the  Superintendent,  Padre  Island 
National  Seashore.  Post  Office  Box 
181300.  Corpus  Christi.  Texas  78480- 
1300.  and  will  be  sent  upon  request. 
If  you  wish  to  comment,  you  may 
submit  your  comments  by  mailing  them 
lo  the  post  office  address  provided 
above,  or,  you  may  hand-deliver  * 
comments  to  the  park  at  the  street 
address  provided  above.  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
decisionmaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  woiild  withhold  from  the 
decisionmaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  andyor 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
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organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Daled:  November  23. 1999. 
Betty  W.  Frantum, 

■Acting  Superintendent.  Padre  Island  National 
Seashore. 

IFR  Doc.  99-31750  Filed  12-13-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[DEA-ISSN] 

Contingency  Plana  for  Year  2000 

AGENCY:  Drug  Enforcement 
Administration  IDEA),  Justice. 
action:  Notice;  Guidance. 


summary:  In  light  of  the  possibility  that 
computer  or  operational  difficulties  may 
arise  due  to  the  transition  to  the  year 
2000.  the  Drug  Enforcement 
Administration  (DEA)  is  detailing  its 
contingency  plans  for  the  Year  2000.  In 
consultation  with  the  regulated 
chemical  and  pharmaceutical 
industries,  DEA  has  prepared  these 
plans  to  ensure  a  smooth  transition  to 
the  new  millennium. 
FOn  FURTHEH  INFORMATION  CONTACT: 
Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section.  Office  of  Diversion 
Control.  Washington.  D.C.  20537.  (202) 
307-7297. 
SUPPLEMENTARY  INFORMATION: 


What  Is  the  Purpose  of  This  Notice? 

This  notice  makes  public  the  Drug 
Enforcement  Administration's  (DEA's) 
business  continuity  and  contingency 
plans  to  deal  with  any  computer  or 
operational  difficulties  which  may 
result  from  Year  2000  (Y2K)  problems. 

Backgroond 

Concerns  have  arisen  vrithin  both  the 
public  and  private  sectors  as  to  possible 
computer  or  operational  problems 
which  mi^t  occur  due  to  the  use  of 
two-digit  dale  Gelds  in  computer  files  as 
dates  change  from  December  31. 1999  to 
January  1.  2000.  Functionality  of  key 
systems,  including  telephones,  power 
and  other  utilities,  as  well  as  computer- 
based  business  functionality  have  been 
questioned.  Much  discussion  has 
occurred  as  to  the  types  of  problems 
which  might  be  encountered  and  the 
best  contingency  plans  available  to  deal 
with  them  should  they  arise. 

DEA  undertook  a  thorough  review  of 
its  systems  to  determine  where 
problems  might  exist  and  to  work 
proactively.  both  internally  and 


externally,  to  ensure  that  the  regulated 
industries  are  prepared  for  2000. 
What  Steps  Has  DEA  Taken  To  Prepare 
for  the  Possibility  of  Problems? 

In  order  to  prepare  for  the  possibility 
that  problems  might  arise,  either 
internally  or  exteirnally,  DEA  has 
developed  a  business  continuity  and 
contingency  plan  to  have  in  place  back- 
up systems,  where  necessary,  to  deal 
with  problems,  shoidd  they  arise. 
Registration  and  ReregistTation 

Many  registrant  services  are 
computer-based.  While  all  efforts  have 
been  made  to  ensure  that  DEA's 
registration  systems  are  unaffected,  as  a 
contingency  against  interruption  of 
controlled  substance  registration 
service.  DEA  has  taken  a  number  of 
precautionary  steps; 

1.  All  renewal  applications  that 
would  normally  be  printed  in  January, 
February,  and  March  2000,  have  been 
preprinted.  Matching  certificates  of 
registration  have  also  been  preprinted, 
the  forms  and  certificates  will  be 
manually  sent  to  registrants. 

2.  Until  computer-generated 
certificates  can  be  issued,  form  letters 
will  be  provided  to  new  registrations  to 
serve  as  proof  of  registration. 

3.  Until  computer  generated 
certificates  can  be  issued,  form  letters 
wlU  also  be  provided  to  registrants 
requiring  modification  of  their 
registration. 

Quotas  for  the  Manufacture  of 
ControUed  Substances 


Concerns  have  been  expressed  that 
there  may  be  some  stockpiling  of 
controlled  substances  by  patients 
worried  about  the  availability  of 
controlled  substances.  This  stockpiling, 
should  it  occur,  could  result  in 
shortages  of  controlled  substances  for 
patients  in  the  early  part  of  2000.  In  an 
effort  to  ensure  that  any  stockpiling 
does  not  strain  the  controlled 
substances  system,  and  to  ensure  that 
manufacturers  and  distributors  of 
controlled  substances  do  not  experience 
shortages  of  raw  materials,  DEA  has 
adjusted  the  aggregate  production 
quotas  to  include  the  allowable 
maximum  of  50  percent  inventories  for 
each  basic  class  of  controlled  substances 
manufactured  for  legitimate  medical  use 
(64  FR  56366:  October  19. 1999). 

Automation  of  Reports  and 
Consolidated  Orders  System 

The  Automation  of  Reports  and 
Consolidated  Orders  System  (ARCOS)  is 
the  automated  system  used  by  DEA  to 
monitor  selected  controlled  substances 
inventories  and  transactions.  All 


registrants  required  to  submit  ARCOS 
reports  should  do  so  under  the  normal 
schedule  of  reporting.  If  there  are 
interruptions  in  the  computer  system, 
the  ARCOS  Unit  of  DEA  will  collect  the 
reports  and  catalog  them  into  a  library 
until  such  time  as  they  can  be  entered 
into  the  computer  system. 
Importation  and  Exportation  of 
Controlled  Substances 

Many  countries,  including  the  United 
States,  use  import/export  permits  which 
expire  on  December  31  of  each  calendar 
year,  mainly  due  to  annual  United 
Nations  reporting  requirements. 
Therefore,  as  a  matter  of  routine,  there 
is  a  large  influx  of  applications  for 
import  and  export  permits  submitted  to 
DEA  during  the  last  week  of  November 
and  the  first  two  weeks  of  December  of 
each  calendar  year  in  the  hopes  of 
meeting  the  December  31  deadline. 
Registrants  should  coordinate  with  their 
foreign  importer  or  exporter  as  much  as 
possible  so  that  they  receive  the  import 
or  export  authorization  as  soon  as 
possible.  Registrants  should  make  every 
attempt  to  submit  their  application  and 
supporting  documents  as  early  as 
possible.  If.  after  January  1.  2000,  Y2K 
problems  exist,  DEA  will  implement 
measures  to  assist  registrants  in  working 
through  the  international  authorities.  If 
a  problem  exists,  registrants  should 
contact  the  International  Drug  Unit. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration  at  (202) 
307-4747. 

Unlike  the  permit  process,  unport/ 
export  declarations  (DEA  form  236)  vrill 
not  be  overly  impacted  by  Y2K  issues, 
should  they'occur.  since  registranU  are 
not  dependent  upon  DEA  to  take  any 
action  prior  to  an  import  or  export  of 
controlled  substances  pursuant  to  an 
import/export  declaration.  However,  if 
the  situation  arises.  DEA  will  take 
similar  actions  as  set  forth  for  the 
import  and  export  permits  describes 
above. 


Chemicals 

There  are  four  major  functions 
associated  with  the  chemical  control 
program  which  could  be  impacted  by 
Y2K:  import/export  declarations  from 
the  chemical  industry,  registration  of 
chemical  handlers,  transmission  of 
letters  to  no  objection,  and  the 
transmission  of  multilateral 
notifications  to  other  governments. 
Outlines  below  are  the  contingencies 
associated  with  each  area. 

Import/export  IDEA  form  486): 
Industry  should  not  submit  import/ 
export  declarations  (DEA  form  486)  in 
the  days  immediately  preceding  and 
following  January  1,  2000.  For 
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shipments  scheduled  to  depart  near  the 
year  end,  the  industry  should  file  their 
DEA  form  486  as  far  as  possible  prior  to 
January  1,  2000.  Many  forms  are 
submitted  lo  DEA  through  the  use  of 
facsimile  transmission.  Should  this 
technology  be  unavailable  to  DEA  or 
industry,  industry  should  overnight 
mail  the  forms  to  DEA.  Forms  should  be 
sent  to:  Drug  Enforcement 
Administration  Headquarters,  ATTN.: 
ODIA — Chemical  import/export 
Declaration,  2401  Jefferson  Davis 
Highway.  Alexandria,  VA  22301. 

Processing  of  registration 
applications:  DEA  has  discussed 
previously  in  this  notice  steps  which  are 
being  taken  to  process  controlled 
substances  registrations  and 
reregisterations.  The  process  of 
chemical  registrations  will  be 
accomplished  in  the  same  maimer  as  the 
processing  of  controlled  substances 
registrations. 

Transmission  of  letters  of  no 
objection:  Transmissions  of  letters  of  no 
objection  to  industry-  is  normally 
accomplished  through  facsimile.  If  this 
method  of  transmission  is  unavailable  to 
DEA.  letters  will  be  sent  through  the 
regular  mail  system. 

Transmission  of  multilateral 
notifications  to  other  governments: 
Normally,  multilateral  notifications  to 
other  governments  are  sent  by  facsimile. 
If  this  method  of  transmission  is 
unavailable  to  DEA,  only  urgent 
notifications  will  be  addressed  and 
express  mailed  to  overseas  DEA  offices. 

Delegation  of  Authority 

It  is  impossible  to  anticipate  every 
potential  problem  which  might  occur 
within  the  regulated  industries  as  a 
result  of  Y2K.  As  part  of  its  plans  to  deal 
with  such  problems,  DEA  is  considering 
the  possibility  of  having  certain 
authorities  presently  delegated  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  temporarily 
delegated  to  field  managers.  DEA's  goal 
is  to  ensure  that  registrants  and 
regulated  persons  have  a  means  of 
contacting  DEA  if  exigent  circumstances 
related  to  Y2K  require  the  waiver  of 
regulatory  requirements.  If  DEA 
determines  that  this  action  is 
appropriate,  it  will  publish  a  separate 
rule  in  the  Federal  Register  delegating 
these  authorities. 


indicated  that  no  problems  were 
foreseen.  Further,  in  its  direct  contacts 
with  the  regulated  industries.  DEA  has 
been  assured  that  they  are  fully  aware 
of  the  potential  for  YZK  problems  and 
are  actively  working  to  ensure  that  they 
will  not  be  impacted  by  these  potential 
difficulties. 


What  Has  the  DEA  Done  To  Work  With 
Industry  To  Proactively  Address  Y2K 
Concerns? 

In  July  1999.  DEA  seni  a  letter  lo  the 
regulated  industries  detaiUng  its 
contingency  plans  and  requesting 
feedback  regarding  concemi  or  foreseen 
difficulties.  Responses  received 


What  Does  DEA  Recommend  lo 
Registrants  as  Contingencies  To 
Prepare  for  Y2K? 

In  an  effort  to  prevent  problems  from 
occurring,  DEA  wishes  to  offer 
suggestions  to  registrants  to  prepare  for 
YZK. 

Registrants  who  use  fairly  substantial 
numbers  of  order  forms  should  take 
steps  to  ensure  that  they  have  an 
adequate  supply  on  hand.  DEA's 
Registration  Unit  contacted  the  high 
volume  order  form  users  directly  to 
ensure  extra  order  forms  were 
requested.  If  a  registrant  has  not  been 
contacted,  and  desires  additional  order 
forms,  the  registrant  should  contact  the 
Registration  Unit  of  DEA  at  (800)  882- 
9539. 

Pharmacies  maintaining  prescription 
refill  information  electronically  may 
wish  to  create  a  hard  copy  backup  of 
this  information  shortly  before  the  new 
year.  This  would  allow  these 
pharmacies  lo  have  hard  copy 
information  on  hand  regarding  all 
prescriptions  pending  refills  in  the 
event  that  problems  arise,  and  lo  guard 
against  the  possibility  of  diversion 
through  multiple  prescription  filUng  or 
filling  of  prescriptions  for  which  refill 
orders  do  not  exist. 

Registrants  using  alarm  systems  to 
secure  their  controlled  substances  are 
advised  lo  be  aware  of  telephone  and 
computer  problems  related  to  the 
companies  administering  those  alarm 
systems.  DEA  suggests  that  these 
registrants  have  contingency  plans  in 
place  with  security  companies  so  that, 
should  difficulties  with  automated 
alarm  systems  arise,  alternate 
nonaulomaled  physical  security  plans 
are  in  place  and  immediately  available 
for  the  registrant's  use. 

Conclusion 

It  is  hoped  that  the  contingency  plan 
DEA  has  outlined  here,  along  wii  the 
preparedness  measures  the  regulated 
industries  have  already  taken,  will 
create  a  seamless,  trouble-free, 
transition  to  the  year  2000.  However,  if 
further  concerns  arise,  regulated 
persons,  registrants  and  other  interested 
parties  are  encouraged  to  contact  the 
Liaison  and  Policy  Section.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297, 


Daled:  December  6,  1999. 
fohn  H.  King, 

Deputy  Assistant  Administmtor.  Office  of 
Diversion  Control. 

(FR  Doc.  99-32101  Filed  12-l(^-fl9;  8:45  ami 
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DEPARTMENT  OF  JUS'HCE 
National  Inatitute  of  Justice 

[OJP(NU)-1257) 
RIN  1121-ZB91 

National  Institute  of  Justice 
Announcfment  ot  the  Eighth  Meeting 
of  the  National  Commission  on  ttta 
Future  of  DNA  Evidence 

AGENCY:  Office  of  Justice  Programs. 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  meeting. 

StJMMARY:  Aimotmcement  of  the  eighth 
meeting  of  the  National  Commission  on 
the  Future  of  DNA  Evidence. 
StJPPLEMENTARY  INFORMATION:  The  eighth 
meeting  of  the  National  Commission  on 
the  Future  of  DNA  Evidence  will  take 
place  beginning  on  Sunday.  January  16. 
2000, 1:00  PM-5:00  PM  Eastern 
Daylight  Time  and  will  continue  on 
Monday,  |anuar\'  17.  2000.  9:00  .\M- 
5:00  PM  Eastern  Daylight  Time.  The 
meeting  will  take  place  at  the  Hotel 
Madison,  located  at  1177  15th  St  NW, 
Washington,  DC  Phone:  (202)  862- 
1600. 

The  National  Commission  on  the 
Future  of  DNA  Evidence,  established 
pursuant  to  Section  3(2)A  of  the  Federal 
Advisory  Committee  Act  (FACA),  5 
U.S.C.  App.  2.  will  meet  to  cany  out  its 
advisory  functions  under  Sections  201- 
202  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968.  as  amended. 
This  meeting  will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  H.  Asplcn.  AUSA. 
Executive  Director  (202)  61&-8123. 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  Sections  201-203.  as 
amended,  42  U.S.C.  3721-23  (1994). 
Background 

The  purpose  of  the  National 
Commission  on  the  Future  of  DNA 
Evidence  is  to  provide  the  Attorney 
General  with  recommendations  on  the 
use  of  current  and  future  DNA  methods, 
applications  and  technologies  in  the 
operation  of  the  criminal  justice  system. 
bom  the  Crime  scene  to  the  courtroom. 
Over  the  course  of  its  Charter,  the 
Commission  will  review  critical  policy 
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issues  regarding  DNA  evidence  and 
provide  recommended  courses  of  action 
to  improve  its  use  as  a  tool  of 
investigation  and  adjudication  in 
criminal  cases. 

The  Commission  will  address  issues 
in  five  specific  areas;  (1)  the  use  of  DNA 
in  postconviction  relief  cases,  (2)  legal 
concerns  including  Douberf  challenges 
and  the  scope  of  discovery  in  DNA 
cases.  (3)criteria  for  training  and 
technical  assistance  for  criminal  justice 
professionals  involved  in  the 
identification,  collection  and 
preservation  of  DNA  evidence  at  the 
crime  scene,  (4)essential  laboratory 
capabilities  in  the  face  of  emerging 
technologies,  and  (5)  the  impact  of 
future  technological  developments  in 
the  use  of  DNA  in  the  criminal  justice 
system.  Each  topic  will  be  the  focus  of 
the  in-depth  analysis  by  separate 
working  groups  comprised  of  prominent 
professionals  who  will  report  back  to 
the  Commission. 
Jeremy  Travis, 

Director,  National  Institute  ojlustice. 
(FR  Doc.  99-32113  Filed  12-18-99;  8.45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  tor  0MB  Review; 
Commcfit  Request 

December  7. 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  foUovnng  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kura  ((202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin®dol.gov).  To 
obtain  documentation  for  ESA,  MSHA. 
OSHA.  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  E-Mail  to 
King-Darrin©dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Afiairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA.  ETA.  MSHA.  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235.  Washington,  DC 
20503  ((202)  395-7316).  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  RegisteT. 

The  OMB  is  particiJarly  interested  m 
comments  which; 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Experience  Rating  Report. 

OMB  Number:  1205-0164. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
govt. 

Number  of  Respondents:  53. 

Estimated  Time  Per  respondent:  15 
minutes. 

Total  Burden  Hours:  14. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  ETA  204  provides 
data  to  ETA  for  the  study  of  seasonality, 
employment  or  payroll  fluctuations,  and 
stabilization,  expansion  or  contraction 
in  operations  on  employment 
experience.  The  data  are  used  to  provide 
an  indication  of  whether  solvency 
problems  exist  in  the  States  Trust  Fund 
accounts  and  in  analyzing  factors  which 
give  rise  to  solvency  problems. 
Ira  L.  Mills, 

Departmental  Clearance  Officer 
(FR  Doc.  99-32197  Filed  12-10-99:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  SecreWry 

Submission  tor  OMB  Review; 
Comment  ftoquest 

December  6.  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS.  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ({202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karinedol.gov).  To 
obtain  documentation  for  ESA,  MSHA. 
OHSA,  and  VETS  contact  Darrin  King 
({202)  219-5096  ext.  151  or  by  E-Mail 
to  Kurz-Karin8dol.gov).  To  obtain 
documentaUon  for  ESA,  MSHA,  OHSA. 
and  VETS,  contact  Darrin  King  ({202) 
219-5096.  ext.  151  or  by  E-Mail  King- 
Darrinadol.gov). 

Comments  should  be  sent  to  Office  ol 
Information  and  Regulatory  ASairs. 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503.  ((202)  395-7316).  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  m 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coU&ted;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Title-  2000  NLSY97  School  Survey. 

OMB  Number:  1220-ONEW. 

Frequency:  Every  4  years. 

Affected  Public:  Not-for-profit 
institutions. 

Number  of  Respondents:  7,981. 

Estimated  Time  Per  respondent:  30 
minutes. 

Total  Burden  Hours:  3,991. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  2000  NLSY97  School 
Survey  will  J)rovide  data  on  the  high 
school  characteristics  of  youths 


surveyed  in  the  National  Longitudinal 

Survey  of  Youth  1997.  The  data  virill 

enhance  the  understanding  of  the 

antecedents  of  youths  critical 

employment  decisions  as  well  as 

provide  profiles  of  School-To- Work 

programs  in  the  surveyed  high  schools. 

Principals  in  approximately  8,000  high 

schools,  including  vocational  education 

schools,  will  be  asked  to  complete 

questionnaires. 

Ira  L.  MUIb, 

Department  Clearance  Officer. 

IFR  Doc.  99-32198  Filed  12-10-99;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Revievv: 
Comment  Request 

December  6,  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentaUon,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kuiz  ((202)  219-5096  exL  159  or 


by  E-mail  to  Kurz-Karin®dol.gov).  To 
obtain  documentation  for  ESA.  MSHA. 
OHSA.  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  E-mail  to 
King-Darrin®doLgov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS.  DM 
ESA.  ETA.  MSHA.  OSHA.  PWBA.  or 
VETS.  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Roister. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessan' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 


ETA  841 

ETA  843 


^encv:  Occupational  Safety  and 
Health  Administration. 

Title:  OSHA  DaU  Collection  Svstem 

OAffljVumber  1218-0209. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Sute.  Local  or  Tribal 
Government. 

Number  of  Respondents:  81.825. 

Estimated  Time  Per  respondent:  30 
minutes. 

Total  Burden  Hours:  35,913. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  year  2000  OSHA 
Data  Collection  will  request  1999  injury 
and  illness  data  fium  81,825 
establishments  throughout  the  Nation. 
The  data  are  needed  by  OSHA  to  carry 
out  intervention  and  enforcement 
activities  to  guarantee  workers  a  safe 
and  healthful  workplace.  The  data  will 
also  be  used  for  measurement  purposes 
in  compliance  with  the  Government 
Performance  and  Results  Act  of  1995 
and  multiple  research  purposes.  The 
data  collected  are  already  maintained  by 
employers  as  required  by  29  CFR  part 
1904. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Compensation 
for  Ex-Servicepersons  (UCX)  Handbook. 

OMB  Number:  1205-0176. 

Agency  Numbers:  ETA  84]  and  843. 


Attecled  public 


Slate,  Local  or  Tribal  Government  . 
Stale,  Local  or  Tribal  Government  . 


Respondents 


66,126 
3.306 


Frequency 


Aveiageliine 

per  response 

(min.) 


Total  hours 


One-timo 
One-tune 


1.5 
1 


1,653 
55 


Number  of  Respondents:  66.126. 

Estimated  Time  Per  respondent:  1,5 
minutes. 

Total  Burden  Hours:  1,708. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Federal  Law  (5  U.S.C. 
8521  et  seq.)  Provides  unemployment 
insurance  protection,  to  former 
members  of  the  Armed  Forces  (ex- 
servicepersons)  and  is  referred  to  in 
abbreviated  form  as  "UCX."  The  forms 
in  Chapter  V  through  VD  of  the  UCX 


Handbook  are  used  in  connection  with 

the  provisions  of  this  benefit  assistance. 

Ira  L.  MilU, 

Departmental  Clearance  Officer. 

IFR  Doc.  99-32199  Filed  12-10-99:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Adminlstrstton 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Hearing  Conservation  Plans 

ACTION:  Notice 

summary:  The  Department  of  Ubor.  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 


conducts  a  preciearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportvinity  to  comment  on  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA95)  (44  U.S.C.  3506(c)(2)(A)). 
This  program  helps  to  ensure  that 
requested  data  and  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

CurrenUy.  the  Mine  Safetj'  and  Health 
Administration  (MSHA)  is  soUciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  Hearing  Conservation  Plans. 
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DATES:  Submit  comments  on  or  before 
February  11.2000. 

ADDRESSES:  Send  comments  to  Diane  B. 
Hill.  Program  Analysis  Officer.  Office  of 
Program  Evaluation  and  Information 
Resources.  4015  Wilson  Boulevard. 
Room  627.  Arlington.  VA  22203-1984. 
Commenters  are  encouraged  to  send 
their  comments  on  a  computer  disk,  or 
via  E-mail  to  dhill®msha.gov.  along 
with  an  original  printed  copy.  Ms.  Hill 
can  be  reached  at  (703)  235-1470  (voice) 
or  (703)  235-1563  (facsimile). 
FOB  FURTHER  INFORMATWN  COMTACT:  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  Diane  B.  Hill.  Ingram 
Analysis  Officer.  Office  of  Program 
Evaluation  and  Information  Resources. 
U.S.  Department  of  Labor.  Mine  Safety 
and  Health  Administration.  Room  719. 
4015  Wilson  Boulevard.  Arlington,  VA 
22203-1984.  Ms.  Hill  can  be  reached  at 
dhill@msha.gov  (Internet  E-mail).  (703) 
235-1470  (voice),  or  (703)  235-1563 
(facsimile). 
SUPPLEMENTARY  INFOH««AT)ON: 


I.  Background 

Section  206  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  authorize 
the  recordkeeping  and  reporting 
requirements  implemented  imder  30 
CFR  70.510  and  71.805— Noise 
Standards. 

Each  operator  of  a  coal  mine  who  has 
received  a  notice  of  violation  for  noise 
levels  in  excess  of  the  permissible 
standard,  is  required  to  submit  to  MSHA 
for  approval,  a  continuing,  effective 
hearing  conservation  plan.  This  plan 
must  contain  methods  of  reducing 
en\'ironmental  noise  levels;  provisions 
for  personal  protective  devices  to  be 
available  to  affected  miners:  and 
provisions  for  pre-employment  and 
periodic  audiograms. 

n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions 

MSHA  seeks  to  continue  the 
frequency  of  collection  in  order  for  the 
Agency  to  properly  assess  the 
effectiveness  of  the  plan,  and  monitor 
the  safety  and  health  conditions  in 
today's  mining  enviroimient. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Hearing  Conservation  Plan. 

OMB  Number:  1219-001 7. 

Affected  Public:  Business  or  other. 


Cite/rsterence 


70.SiO(b)  (Plans) 

70  510(b)(iii)  (audio  tests) 

71.805(b)  (Plans) 

71.B05(b)(iii)  (audio  tests) 

Totals — 


Total 
respondents 


Frequency 


11 
82 
11 
74 
12 

153 
12 

138 


235 


Annually 

Annually 

Annually 

Biennially 

Armually 

Annually 

Annually 

Biennially 


Total 
responses 


11 
82 
55 

185 
12 

153 
60 

345 


903 


Average  time 

per  response 

(hours) 


Burden  hours 


66 
328 

55 
185 

72 
612 

60 
345 


1.723 


Tolai  Burden  Cost  (capital/staitup):        DEPARTMEffT  OF  LABOR 


SO. 

Total  Burden  Cost  loperating/ 
maintaining):  $29,670. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  lor  Office  of 
Management  and  Budget  approval  of 
this  information  collection  request;  they 
will  also  become  a  matter  of  public 
record. 

Dated:  December  6. 1999. 
George  M.  Fesak. 

Dinctor.  Progmm  Evaluation  and  Infonaation 
Resources. 

IFR  Doc.  99-32196  Filed  12-10-99:  8:45  am) 
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Occupattonal  Safety  and  HMlth 
Admlntstratton 

[Docket  No.  NRTL-1-99] 

Cuflls-Straus  LLC,  Application  fof 
Recognttion 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA);  Labor. 

ACTION:  Notice^ 

SUMMARY:  This  notice  armounces  the 
application  of  Curtis-Straus  LLC.  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7.  and  presents  the  Agency's 
preliminary  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  this  application. 


DATES:  Cximments  submitted  by 
interested  parties  must  be  received  no 
later  than  February  11.  2000. 
ADDRESS:  Send  conunents  concerning 
this  notice  to:  Office  of  Technical 
Programs  and  Coordination  Activities. 
NRTL  Program.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  200  Constitution  Avenue,  NW. 
Room  N3653.  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet.  Office  of  Technical 
Programs  and  Coordination  Activities. 
NRTL  Program,  at  the  above  address,  or 
phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Curtis-Straus  LLC.  (CSL)  has 
applied  for  recognition  as  a  Nationally 


Recognized  Testing  Laboratory  (NRTL) 
for  testing  and  certification  of  the 
equipment  or  materials  and  using  the 
site,  listed  below.  CSL  has  also 
requested  recognition  to  use  certain 
supplemental  programs.  OSHA 
recognizes  an  organization  as  an  NRTL. 
and  processes  applications  related  to 
such  recognitions,  following 
requirements  in  Section  1910.7  of  Title 
29.  Code  of  Federal  ReguJationsi29  CFR 
1910.7).  Appendix  A  to  tliis  section 
requires  that  OSHA  publish  this  notice 
of  the  preliminary  finding  on  an 
application. 

■The  current  address  of  the  laboratory 
covered  by  this  application  is:  Curtis- 
Straus  LLC..  527  Great  Road.  Littleton, 
Massachusetts  01460. 
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along  virith  examples  that  illustrate  how 
CSL  has  met  or  plans  to  meet  each  of 
these  requirements. 


Background 

According  to  the  application,  Curtis- 
Straus  LLC.  (CSL)  is  a  limited  liability 
company  chartered  in  the 
Commonwealth  of  Massachusetts  and 
was  established  in  1996.  CSL  states  that 
it  offers  testing  services  in  electrical 
safety  and  in  a  number  of  other  areas. 
The  applicant  also  states  that  its 
founders  and  managers  Ijave,  in  the 
aggregate,  over  thirty  years  of  technical 
experience  in  these  areas.  The 
application  indicates  that  CSL  is 
privately  owned. 

CSL  submitted  an  application  for 
recognition,  dated  February  9,  1998  (see 
Exhibit  2A).  In  response  to  requests 
from  OSHA  for  clarification  and 
additional  information,  CSL  amended 
its  application  in  submissions  dated 
June  24,  1998,  and  August  9,  1999  (see 
Exhibits  2B  and  2C).  Some  documents 
in  these  submissions,  and  part  of  the 
original  application,  have  been  withheld 
from  disclosure  under  Exemption  4  of 
the  Freedom  of  Information  Act  (FOIA). 
Staff  of  the  NRTL  Program  performed  an 
on-site  assessment  (review)  of  the 
Littleton,  Massachusetts,  facility  on 
October  26-29.  1998.  In  the  on-site 
review  report,  the  program  staff 
recommended  a  "positive  finding." 

Regarding  the  merits  of  the 
appUcation.  the  applicant  has  presented 
documentation  that  describes  how  it 
will  operate  as  an  NRTL.  However,  it  is 
an  organization  that,  to  date,  has  not 
operated  a  product  certification  program 
and  CSL  only  recently  developed  the 
documents  for  the  certification  phase  of 
its  planned  NRTL  operations.  Most  of 
the  detailed  procedures  the  applicant 
plans  to  follow  are  contained  in  its 
Standard  Operating  Procedures  Manual 
(SOPM),  which  is  one  of  the  documents 
that  has  been  withheld  bom  disclosure 
under  FOLA. 

The  four  recognition  requirements  of 
29  CFR  1910.7  are  presented  below. 


CapabUity 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procediu^s,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  on-site  review  report  indicates 
that  CSL  has  adequate  testing 
equipment  and  an  adequate  facility  to 
perform  the  tests  required  under  the  test 
standards  for  which  it  seeks  recognition. 
Security  measures  are  in  place  to  restrict 
or  control  access  to  their  facility,  and 
procedures  exist  on  handling  of  lest 
samples.  The  report  also  indicates  that 
testing  and  processing  procedures  are  in 
place,  although  some  were  in  the 
process  of  review  and  update.  CSL  has 
only  recently  developed  the  testing 
procedures  for  the  standards  for  which 
it  seeks  recognition.  It  utilizes  outside 
cahbration  sources  and  has  developed 
procedures  for  internal  calibrations  of 
certain  equipment.  The  application 
indicates  that  CSL  maintains  records  on 
testing  equipment,  which  include 
information  on  repair,  routine 
maintenance,  and  calibrations.  The 
application  and  on-site  review  report 
address  persoimel  qualifications  and 
training,  and  identify  CSL  staff  involved 
with  product  testing,  along  with  a 
summary  of  their  education  and 
experience.  Also,  the  report  indicates 
that  CSL  personnel  have  adequate 
technical  knowledge  for  the  work  they 
perform.  Moreover,  the  review  report 
indicates  that  the  Quality  System 
Manual  (QSM)  and  S(3PM  are  the 
primary  documents'for  the  CSL  quality 
assurance  activities.  The  application 
contains  the  procedures  CSL  will  utilize 
for  conducting  the  internal  audits  of  its 
operations. 

The  application  indicates  that  CSL 
has  not  tested  products  to  all 
requirements  of  a  test  standard,  and  as 
already  mentioned,  CSL  has  just 
developed  many  of  the  procedures  it 
vrill  utilize  to  do  such  testing. 
Therefore,  OSHA  has  not  yet  evaluated 
the  actual  use  of  the  testiiig  and 
reporting  procedures  that  CSL  will 
utilize  for  purposes  of  certiiying  to  a 
complete  test  standard,  and  OSHA 
needs  to  investigate  this  aspect  of  CSL's 
operations  when  these  procedures  are  in 
use.  Accordingly,  OSHA  plans  to 
include  a  condition  in  the  recognition 


notice  to  provide  the  Agency  with  the 
opportunity  to  make  this  evaluation. 
Control  Procedures 

SecUon  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  controls  and 
services,  to  the  extent  necessary,  for  the 
particular  equipment  or  material  to  be 
listed,  labeled,  or  accepted.  They 
include  control  procedures  for 
identifying  the  listed  or  labeled 
equipment  or  materials,  inspections  of 
production  runs  at  factories  to  assure 
conformance  vrith  test  standards,  and 
field  inspections  to  monitor  and  assure 
the  proper  use  of  identifying  marks  or 
labels. 

The  applicant  has  developed 
procedures  and  related  documentation 
for  initially  qualifying  a  manufacturer 
under  the  CSL  certification  program  and 
for  performing  the  required  follow-up 
inspections  at  a  manufacturer's  facility. 
CSL  has  stated  in  iu  SOPM  that  it  will 
perform  follow-up  "factory  inspections 
at  least  four  times  per  year."  These 
inspections  will  be  one  part  of  the 
activities  that  the  applicant  will  utilize 
in  controlling  its  certification  mark.  In 
its  application.  CSL  included  evidence 
of  its  application  for  registration  of  its 
certification  mark  with  the  U.S. 
Trademark  and  Patent  Office  (USPTO). 
The  USPTO  has  issued  a  notice  of 
allowance  for  this  mark. 

According  to  the  on-site  review 
report.  CSL  has  not  had  a  product 
certification  program  prior  to  applying 
for  recogniUon  as  an  OSHA  NRTL  Staff 
of  the  NRTL  Program  reviewed  a 
number  of  documentseduring  the  on-site 
visit  that  described  the  approach  CSL 
would  lake  in  operating  its  program. 
After  the  visit.  CSL  finalized  more 
detailed  procedures,  previously 
mentioned,  for  qualification  and  follow- 
up  inspection  of  the  manufacturer.  CSL 
also  presented  procedures  to  establish 
and  modify  a  "listing"  of  products  it  has 
certified  and  to  control  its  mark  on  these 
products.  Since  C:SL  has  just  developed 
its  NRTL  follow-up  program,  and  has 
not  listed  or  labeled  any  products  under 
these  procedures.  OSHA  has  been 
unable  to  evaluate  the  ictual  use  of 
CSL's  product  certification  program. 
The  condition,  mentioned  above,  that 
OSHA  plans  to  include  would  also 
provide  the  Agency  with  the 
opportunity  to  make  this  evaluation.  In 
addition.  OSHA  is  concerned  about  the 
adequacy  of  CSL's  proposed  procedures 
to  control  its  certification  mark.  As  a 
result.  OSHA  plans  to  impose  another 
condition  to  ensure  that  CSL  will 
adequately  control  its  mark. 
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Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  any 
manufacturers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

In  its  original  application.  CSL  has 
stated  that  there  is  "no  ownership  of 
Curtis-Straus  by  (organizations  that  are) 
manufacturers  or  suppliers  of  products 
or  components  to  be  tested  or  certified." 
The  applicant  also  states  that  none  of  its 
owners  "works  for.  or  has  ownership  of. 
or  significant  interest  in"  any  such 
organization.  More  recently.  CSL 
provided  a  more  comprehensive 
statement  of  its  independence  from 
"suppliers  '  (i.e.,  a  manufacturer  or 
distributor)  and  "major  users"  (i.e.. 
employers  that  make  major  use)  of  any 
products  that  must  be  certified  by  an 
NRTL.  The  applicant  also  stales  that  its 
"conflict  of  interest  policies  are  in  place 
and  .  .  .  conflict  of  interest  statements 
are  signed  by  all  personnel." 
Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
NRTL  must  maintain  effective 
procedures  for  producing  credible 
findings  and  reports  that  are  objective 
and  without  bias,  as  well  as  for  handling 
ccmplaints  and  disputes  under  a  fair 
and  reasonable  system. 

As  previously  stated,  CSL  has  only 
recenUy  developed  the  procedures  it 
will  utilize  in  testing  and  certifying 
products.  This  includes  the  procedures 
for  evaluating  and  reporting  the  findings 
for  its  initial  or  follow-up  testing  of 
products  to  ensure  they  conform  to  all 
requirements  of  a  test  standard.  The 
applicant  did  include  examples  of  the 
kind  of  reports  it  will  generate. 
However,  as  in  the  case  of  the  testing 
procedures,  the  evaluation  and 
reporting  procedures  are  new  to  CSL, 
and  OSHA  would  need  to  evaluate  them 
when  the  applicant  uses  them  for  its 
NRTL  operations.  Regarding  the 
handling  of  complaints  and  disputes, 
the  applicant"  SOPM  contains  the 
details  on  how  it  will  handle  a 
complaint  it  receives  from  its  clients  or 
from  the  public. 

Standards 

CSL  seeks  recognition  for  testing  and 
certification  of  products  to  determine 
compliance  with  the  following  five  (5) 
test  standards,  and  OSHA  has 
determined  the  standards  are 
"appropriate."  within  the  meaning  of  29 
CFR  1910.7(c): 
ANSl/UL  1459    Telephone  Equipment 


ANSI/UL 1950    Information 

Technology  Equipment  Including 

Electrical  Business  Equipment 
UL  2B01-1    Medical  Electrical 

Equipment,  Part  1:  General 

Requirements  for  Safety 
UL  3101-1     Electrical  Equipment  for 

Laboratory  Use;  Part  1;  General 

Requirements 
UL  3 1 1 1  -1    Electrical  Measuring  and 

Test  Equipment.  Part  1 :  General 

Requirements 
The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice. 

Programs  and  Procedures 

Curtis-Straus  also  seeks  to  use  the 
supplemental  programs  listed  below, 
based  upon  the  criteria  detailed  in  the 
March  9. 1995  Federal  Register  notice 
(60  FR  12980.  3/9/95).  This  notice  lists 
nine  (9)  programs  and  procedures 
(collectively,  programs),  eight  of  which 
(called  supplemental  programs)  an 
NRTL  may  use  to  control  and  audit,  but 
not  actually  to  generate,  the  data  relied 
upon  for  product  certification.  An 
NRTLs  initial  recognition  always 
includes  the  first  or  basic  program, 
which  requires  that  all  product  testing 
and  evaluation  be  performed  in-house 
bv  the  NRTL  that  will  certify  the 
product.  The  on-site  review  report 
indicates  that  CSL  appears  to  meet  the 
criteria  for  use  of  the  following 
supplemental  programs  for  which  it  has 
applied: 
Program  8:  Acceptance  of  product 

evaluations  from  organizations  that 
function  as  part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (lEC-CB) 
Scheme. 
Program  9:  Acceptance  of  services  other 
than  testing  or  evaluation 
performed  by  subcontractors  or 
agents.  (Limitation — recognition 
covers  equipment  calibration  and 
maintenance  services  only.) 
CSL  does  not  plan  to  use  Program  9 
for  purposes  of  conducting  its  follow-up 
inspections,  which  is  permitted  under 
this  program.  Accordingly,  the  Agency 
plans  to  include  the  limitation  on  the 
use  of  Program  9,  shown  above. 
OSHA  developed  the  program 
descriptions  to  limit  how  an  NRTL  may 
perform  certain  aspects  of  its  work  and 
to  permit  the  activities  covered  under 
the  programs  only  when  the  NRTL 
meets  certain  criteria.  In  this  sense,  they 
are  special  conditions  that  the  Agency 
places  on  an  NRTL's  recognition.  OSHA 
does  not  consider  these  programs  in 
determining  whether  an  NRTL  meets 
the  requirements  for  recognition  imder 
29  CFR  1910.7.  However,  OSHA  does 


treat  these  programs  as  one  of  the  three 
elements  that  defines  an  NRTL's  scope 
of  recognition. 

CSL  also  sought  recognition  for  two 
other  programs,  one  of  which  it 
withdrew  from  consideration.  OSHA  is 
not  granting  recognition  for  the  other 
program  at  this  time.  Under  this 
program,  an  NRTL  may  use  others  in 
performing  all  the  testing  required  for  a 
test  standard.  However.  CSL  does  not 
have  experience  in  testing  and 
certification  to  a  complete  standard,  and 
may  have  less  opportunity  to  develop 
the  required  experience  if  it  uses  others 
to  do  these  activities.  This  experience  is 
essential  for  its  continued  recognition  as 
an  NRTL.  Finally,  OSHA  will  need  to 
review  the  actual  implementation  of 
certain  key  aspects  of  CSL's  operations 
as  an  NRTL.  which,  as  aheady  noted, 
were  not  yet  in  place  when  OSHA 
performed  its  on-site  review  of  CSL.  As 
a  result.  CSL  would  have  to  apply  in  the 
future  for  use  of  any  other  programs. 

Conditions 

OSHA  has  concerns  about  CSL 
because  the  Agency  has  not  had  the 
opportunity  to  evaluate  the  actual 
testing,  evaluation,  and  reporting 
procedures,  and  use  of  the  follow-up 
program,  since  these  have  not  yet  been 
implemented.  Many  of  these  procedures 
and  practices  will  be  new  to  CSL. 
Unless  CSL  meets  a  condition  imposed 
by  OSHA,  it  could  not  be  recognized  as 
an  NRTL  under  29  CFR  1910.7.  As  a 
result,  OSHA  plans  to  conditionally 
recognize  CSL  subject  to  a  later 
assessment  of  the  detailed  procedvu-es 
and  practices  once  they  are  in  place. 

This  approach  is  consistent  with 
OSHA's  past  recognition  of  other 
organizations  as  NRTLs  who.  like  CSL. 
were  mainly  experienced  in  testing 
products  to  specific  customer  or  partial 
test  standard  requirements.  OSHA 
indicated  in  the  Federal  Register  notice 
for  those  recognitions  that  the 
procedures  to  be  used  were  new  to  the 
organization  (for  example,  see  56  FR 
28581,  6/21/91;  and  58  FR  15511,  March 
23, 1993).  OSHA  will  require  CSL  to 
take  steps  to  correct  any  deficiencies 
that  OSHA  may  find  during  its  initial 
follow-up  review.  If  deficiencies  are  not 
corrected,  then  OSHA  will  commence 
its  process  to  revoke  the  recognition  of 
the  NRTL. 

In  addition,  OSHA  has  concerns  about 
the  CSL's  ability  to  adequately  control 
its  certification  mark.  CSL  plans  to 
monitor  use  of  its  mark  during  its 
follow-up  inspections  and  plans  to 
monitor  media  to  check  for  misuse  of  its 
mark.  However,  its  procedures  on 
authorizing  its  labels  appear  to  present 
the  opporttmity  for  a  manufacturer  to 
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label,  intentionally  or  not,  products  that 
are  not  covered  under  the  listing 
agreement  with  CSL.  Under  its 
procedures,  CSL  gives  a  manufacturer 
general  authorization  to  use  the  CSL 
mark  or  label  on  a  product  but  does  not 
appear  to  control  the  actual  marking  or 
labeling  that  the  manufacturer  would 
use  on  a  lot  or  run  of  production,  much 
less  on  a  series  of  such  runs  of 
production. 

CSL's  authorization  procedure  and 
listing  agreement  contain  provisions  to 
prohibit  a  manufacturer's  use  of  the 
mark  on  products  that  are  not  "identical 
to  the  sample"  CSL  has  certified. 
However,  such  proscriptions  do  not 
ensure  that  CSL  actually  controls  its 
mark  on  a  given  run  of  production.  As 
mentioned,  CSL  does  plan  to  perform 
after-the-fact  monitoring  of  the 
manufacturer  to  check  for  misuse.  Also, 
it  will  take  appropriate  action  if  it 
discovers  misuse.  However,  its 
procedures  do  not  appear  effective  in 
trying  to  initially  prevent  misuse  of  the 
mark  and,  to  compound  matters,  its 
plaimed  monitoring  could  be  ineffective 
in  delecting  instances  when  misuse  has 
occurred,  especially  considering  that 
many  thousands  of  products  may  be 
affected.  Such  misuse  of  labels  may 
have  serious  consequences  for  workers 
who  use  products  that  they  believe  are 
safe,  but  which  turn  out  to  be  unsafe 
and  which  CSL,  although  well 
intentioned  in  its  procedures,  cannot 
effectively  delect.  As  a  result,  OSHA 
also  plans  to  include  a  condition  on  CSL 
that  it  implement,  as  part  of  its  system 
for  authorization  of  the  use  of  its  mark 
on  products,  an  effective  method  to 
ensure  that  only  products  it  has  certified 
carry  this  mark.  If  CSL  does  not  meet 
this  condition,  it  would  not  meet  the 
requirement  in  29  CFR  1910.7(b)(3), 
under  which  an  NRTL  must  maintain 
adequate  control  programs,  and  could 
not  be  recognized  as  an  NRTL. 

Therefore,  OSHA  intends  to  impose 
the  following  conditions  in  the  final 
notice  to  officially  recognize  CSL  as  an 
NRTL.  These  conditions  apply  solely  to 
CSL's  operations  as  an  NRTL  and  solely 
to  those  products  that  it  certifies  for 
purposes  of  enabling  employers  to  meet 
OSHA  product  approval  requirements. 
These  conditions  would  be  in  addition 
to  all  other  conditions  that  OSHA 
normally  imposes  in  its  recognition  of 
an  organization  as  an  NRTL. 

1.  Within  30  days  of  certifying  its  first 
products  under  the  NRTL  Program.  CSL 
will  notify  the  OSHA  NRTL  Program 
Director  so  that  OSHA  may  reiiew 
CSL's  implementation  of  its  procediu-es 
for  testing  and  certification  of  products 
covered  within  the  scope  of  the  lest 
standards  listed  above. 
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2.  As  part  of  its  system  of 
authorization  or  issuance  of  the  use  of 
its  certification  mark,  CSL  must 
establish,  maintain,  and  utilize  proper 
procedures  that  ensure  its  mark  is 
applied  only  to  the  specific  run(s)  of 
production  of  the  products  that  CSL  has 
certified. 

Preliminary  Finding 

Curtis-Straus  LLC.  (CSL)  has 
addressed  the  requirements  that  must  be 
met  for  recognition  as  an  NRTL,  as 
summarized  above.  In  addition,  the 
NRTL  Program  staff  has  performed  an 
on-site  review  of  CSL's  Littleton. 
Massachusetts,  facility  and  investigated 
the  processes,  procedures,  practices, 
and  general  operations  used  by  the 
laboratory.  Discrepancies  noted  by  the 
review  staff  during  the  on-site  review 
were  addressed  by  CSL  following  the 
on-site  evaluation,  as  detailed  above, 
and  are  included  as  an  integral  part  of 
the  on-site  review  report  (see  Exhibit  3). 

Following  a  review  of  the  complete 
application  file  and  the  on-site  review 
report,  the  NRTL  Program  staff  has 
concluded  that  the  applicant  can  be 
granted  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  for  the 
Littleton,  Massachusetts,  facility  and  for 
the  five  (5)  test  standards  identified 
above,  subject  to  the  conditions  and 
limitation  described  above.  The 
recognition  would  also  include  the  two 
programs  listed  above.  The  staff 
therefore  recommended  to  the  Assistant 
Secretary  that  the  application  be 
preliminarily  approved 

Based  upon  the  recommendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  Curtis- 
Straus  LLC.  can  meet  the  recognition 
requirements,  as  prescribed  by  29  CFT? 
1910.7.  for  the  5  test  standard's  and  the 
facility  noted  above,  with  the  conditions 
and  limitation  to  be  applied  as  noted. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  Curtis- 
Straus  LLC.  has  met  the  requirements  of 
29  CFR  1910,7  for  the  expansion  of  its 
re'cognition  as  a  Nationally  Recognized 
Testing  Laboratory.  Your  comment 
should  consist  of  pertinent  written 
documents  and  exhibits.  To  consider  it. 
OSHA  must  receive  the  comment  at  the 
address  provided  above  (sec  AOOflESS), 
no  later  than  the  last  date  for  comments 
(see  DATES  above).  You  may  obtain  or 
review  copies  of  the  CSL  application, 
the  on-site  review  report,  and  all 
submitted  comments,  as  received,  by 
conUrting  the  Docket  Office,  Room 
N2625.  Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTL-1-99,  the 


permanent  record  of  public  information 
on  CSL's  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  Issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  the  CSL  application  for 
recognition.  The  Assistant  Secretary 
will  make  the  final  decision  on  granting 
the  recognition  and.  in  making  this 
decision,  may  tmdertake  other 
proceedings  prescribed  in  Appendix  A 
to  29  CFR  1910.7.  OSHA  will  publish  a 
pubhc  notice  of  this  final  decision  in 
the  Federal  Register 

Signed  ai  Washington.  DC.  this  3rd  day  of 
r>ecomt)er.  1999. 
Charles  N.  |effim. 
Assistant  Secn>tary- 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-156) 

NASA  Advisory  Council  (NAC).  Task 
Force  on  International  Space  Statiofi 
Operational  Readiness;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the  NAC 
Task  Force  on  International  Space 
Station  Operational  Readiness  (lOR). 
DATES:  Wednesday.  January  12.  2000, 11 
a.m.-12  Noon.  Central  Standard  Time. 
AOOflESSES:  NASA  Johnson  Space 
Center,  2101  NASA  Road  1,  Building  1. 
Room  257A,  Houston,  TX  77058. 
FOB  FUBTHEB  INFORMATION  CONTACT:  Mr 
Philip  Cleary,  Code  IH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4461. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  pubUc  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Review  the  results  of  the  Task  Force's 
October  1999  meeUngs  with  the  Utkin 
Advisory  Expert  Council. 
—Review  the  results  of  the  Task  Force 
Working  Group  on  International 
Space  Station  Software. 
It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  raster. 
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Datsd:  December  6,  1999 
Mathew  M.  Crouch, 

Adiisory  Committee  Management  Officer, 
Sational  Aeronautics  and  Space 
Administration. 
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NATIOfML  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-158] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  prospective  patent 
license.  

summary:  NASA  hereby  gives  notice 
that  Cyrospace  Technologies  of 
Houston.  TX,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5.894,223  entitled  "Non- 
Intrusive  Cable  Tester"  which  is 
assigned  to  the  United  States  of  America 
a5  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Melanie  R.  Chan,  Licensing  i 
Dual  Use  Manager.  John  F.  Kennedy 
Space  Center. 

DATES:  Responses  to  this  Notice  must  be 
received  on  or  before  February  11.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Chan.  Licensing  and  Dual 
Use  Manager.  John  F.  Kennedy  Space 
Center.  Mail  Code;  MM-E.  Kennedy 
Space  Center.  FL  32899.  telephone  (407) 
867-6367. 
Dated:  December  6. 1999. 

Edward  A.  Franklc, 

General  Counsel. 

(FR  Doc.  99-32208  FUed  lZ-10-99: 8:45  ami 
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Application  No.  96925292.3.  [apanese 
Patent  Application  No.  9-505990.  New 
Zealand  Patent  Application  No.  313394 
and  Australian  Patent  Application  No. 
65441/96  entitled  "Electronic  Clinical 
Predictive  Thermometer  Using 
Logarithm  for  Temperature  Prediction." 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 

Diana  M.  Cox.  Patent  Counsel.  John  F. 

Kennedy  Space  Center. 

DATES:  Responses  to  this  Notice  must  be 

received  on  or  before  February  11.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  M.  Cox.  Patent  Counsel.  lohn  F. 

Kennedy  Space  Center.  Mail  Code  MM- 

E.  Kennedy  Space  Center.  FL  32899, 

telephone  (407)  867-6367. 
Dated:  December  7.  1999. 

Edward  A.  Frankle. 

General  Counsel. 

IFR  Doc.  99-32207  Filed  12-10-99:  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  9»-1 55] 

Privacy  Act;  Annual  Notice  and 
Amendment  to  Systems  of  Records 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Annual  Notice  and  Amendment 
to  Systems  of  Records. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NOTICE  99-157] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  prospective  patent 
license.  

summary:  NASA  hereby  gives  notice 
that  Tyco  Healthcare  Group  LP.  of 
Mansfield.  MA.  has  applied  for  an 
exclusive  license  to  practice  the 
invention  disclosed  in  U.S.  Patent  No. 
5.738.441.  Canadian  Patent  Application 
No.  2.226.506.  European  Patent 


summary:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974  to 
publish  a  description  of  the  systems  of 
records  it  maintains  containing  personal 
information  when  a  system  is 
substantially  revised,  deleted,  or 
created.  In  this  notice,  NASA  provides 
the  required  information  on  all  20  of  its 
previously  published  systems  of 
records,  is  deleting  from  its  inventory 
one  system  of  records  no  longer  being 
created  or  maintained,  and  is  making 
several  revisions  to  the  remaining 
systems  of  records  to  provide  editorial 
and  organizational  changes  to  NASA's 
Systems  of  Records  which  were  last 
published  in  the  Federal  Register  on 
January  28, 1998. 

The  system  of  records  which  is  being 
abolished  is  entitled  "lOERMS— 
Executive  Resources  Management 
System"  and  was  previously  published 
in  the  Federal  Register  on  lanuary  28, 
1998.  The  records  described  in  the 
lOERMS  system  of  records  are  no  longer 
needed  and  will  be  destroyed  in 


accordance  with  NASA's  Records 
Retention  Schedules,  Schedule  3  Item  3. 

The  Lewis  Researtji  Center  (LeRC) 
name  has  been  changed  to  the  John  H. 
Glenn  Research  Center  (GRC)  at  Lewis 
Field. 

We  invite  public  comment  on  this 
publication. 

DATES:  The  effective  date  of  this  notice 
is  December  13, 1999.  Comments  must 
be  received  in  writing  on  or  before 
lanuary  12,  2000. 

ADDRESSES:  Office  of  the  Chief 

Information  Officer,  Code  AC,  NASA 

Headquarters,  Washington,  DC  20546- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  Ridgeway,  202-358-4485. 

SUPPLEMENTARY  INFORMATION:  NASA 
currently  maintains  20  systems  of 
records  under  the  Privacy  Act.  Each 
system  is  described  and  published  in  its 
entirety,  as  amended,  below. 
Roland  M.  Ridgeway.  Ir, 
AcUng  NASA  Privacy  Officer. 
—    TABLE  OF  CONTENTS 

NASA  lOACMQ— Aircraft  Crewraembers' 

Qualificalions  and  Performance  Records 
NASA  lOBRP A— Biographical  Records  for 

Public  Affairs 
NASA  lOEEOR— Equal  Opportunity  Records 
NASA  lOGMVP— Govemmenl  Motor  Vehicle 

Operators  Permit  Records 
NASA  lOHABC— Histor\-  Archives 

Biograpiiical  Collection 
N.^SA  lOHERD— Human  Experimental  and 

Research  Data  Records 
NASA  lOmMS— Health  Information 

Management  System 
NASA  lOIGIC— Inspector  Genera! 

Investigations  Case  Rles 
NASA  lONPPS— NASA  Personnel  and 

Payroll  Systems 
NASA  lOSCCF— Standards  of  Conduct 

Counseling  C^se  Files 
NASA  lOSECR — Security  Records  System 
NASA  lOSPER — Special  Persomiel  Records 
NASA  lOXROI— Exchange  Records  on 

Individuals 
GRC  220RER— Glenn  Research  Center 
Occupational  Radiation  Exposure 
Records 
GSFC  51  LISTS— Locator  and  Information 

Services  Tracking  System  (LISTS) 
GSFC  51RSCR— Goddard  Space  Flight  Center 

Radiation  Safety  Committee  Records 
jSC  72XOPR— lohnson  Space  Center 

Exchange  Activities  Records 
KSC  76RTES— Kennedy  Space  Center 
Radiation  Training  and  Experience 
Summary 
KSC  76STCS— Kennedy  Space  Center  Shuttle 

Training  Certification  System  (YC-04) 
KSC  76XRAD— Kennedy  Space  Center 
Occupational  External  Radiation 
Exposure  History  for  Nuclear  Regulatory 
Commission  Licenses 


NASA  10ACMO 
SYSTEM  NAHE: 

Aircraft  Crewmembers'  Qualifications 
and  Performance  Records. 

SECURITY  CLASSnCATlON: 

None. 

SYSTEM  LOCATION: 

Locations  1  through  11  inclusive  as 
set  forth  in  Appendix  A. 

CATEGORIES  Of  WDIVIIXJAIS  COVERED  BY  THE 
SYSTEM: 

Crewmembers  of  NASA  aircraft. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

System  contains:  (1)  Records  of 
qualification,  experience,  and  currency. 
e.g..  (light  hours  (day.  night,  and 
instrument),  types  of  approaches  and 
landings,  crew  position,  rvpe  of  aircraft, 
flight  check  ratings  and  related 
examination  results,  training  performed, 
and  medical  records;  (2)  fli^t 
itineraries  and  passenger  manifests;  and 
(3)  crewmembers'  biographical 
information. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

42  U.S.C.  2473  and  44  U.S.C.  3101. 

ROUTWE  IKES  Of  RECORDS  MAINTAJHED  H  mE 
SYSTEM,  IMCLUDINQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1)  In 
cases  of  accident  investigations, 
including  mishap  and  collateral 
investigations,  access  to  this  system  of 
records  may  be  granted  to  Federal,  State, 
or  local  agencies  or  to  foreign 
govemmenU;  (2)  to  Federal.  Slate,  or 
local  agencies,  companies,  or 
governments  requesting  qualifications  of 
crevYmembers  prior  to  authorization  to 
participate  in  their  flight  programs,  or  to 
Federal.  State,  or  local  agencies, 
companies,  or  governments  whose 
crewmembers  may  participate  in 
NASA's  flight  programs;  f3)  public  or 
press  releases  either  by  prior  approval  of 
the  individual,  or  in  the  case  of  public 
release  of  information  from  mishap  or 
collateral  investigation  reports,  pursuant 
to  NASA  regulations  at  14  CFR  part 
1213;  and  (4)  standard  routine  uses  1 
through  4  inclusive  as  set  forth  in 
Appendix  B. 

pouciEs  AND  PRAcnees  for  sTORma 

RETRIEVING.  ACCESSING,  RETAiWNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  magnetic 
media. 

RETRIEVABILrrY: 

Records  are  indexed  by  crewmember 
name. 
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SAFEGUARDS: 

Records  are  protected  in  accordance 
with  the  requirements  and  procedures 
which  appear  at  14  CFR  1212.605. 
utilizing  locked  file  cabinets  and/or 
secured  rooms. 

RETENTION  AND  disposal: 

Records  are  maintained  in  Agency 
files  and  destroyed  5  years  after 
crewmember  separates  from  NASA  in 
accordance  with  NASA  Records 
Retention  Schedules.  Schedule  8  Item 
32. 

system  MANAaER(8)  AND  ADDRESS: 

Director,  Aircraft  Management  Office, 
Location  1. 

Subsystem  Managers:  Deputy  Chief, 
Flight  Control  and  Cockpit  Integration 
Branch,  Location  2;  Chief,  Dr\'den 
Research  Aircraft  Operations  Division, 
Location  3;  Head,  Aeronautical 
I^grams  Branch,  Location  4;  Chief, 
Aircraft  Operations  Division,  Location 
5;  Chief,  Aircraft  Operations  Office. 
Location  6;  Chief.  Flight  Operations  and 
Support  Division.  Location  7;  Chief. 
Aircraft  Operations  Branch.  Location  8; 
Chief.  Aircraft  Operations.  Location  9; 
Chief.  Contract  Management,  Location 
10;  Aircraft  Management  Officer, 
Location  11  (Locations  are  set  forth  in 
Appendix  A). 

NOTIFICAnON  PflOCEIXIRE: 

Information  may  be  obtained  from  the 
cognizant  system  or  subsystem  manager 
listed  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  same  address  as  stated 
in  the  Notification  .section  above. 

CONTESTWO  RECORD  PROCEDURES: 

The  .NASA  regulations  for  requesting 
amendments  to  records  and  contesting 
record  contents  appear  at  14  CFR  part 
1212. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  training  schools  or 
instructors,  medical  units  or  doctors, 

NASA  tOBRPA 
SYSTEM  NAME: 

Biographical  Records  for  Public 
Affairs. 

SECURnY  CLASSIFtCAnON: 

None. 


CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 
SYSTEM: 

Principal  and  prominent  management 
and  staff  officials,  program  and  project 
managers,  scientists,  engineers, 
speakers,  other  selected  employees 
involved  in  newsworthy  activities,  and 
other  participants  in  Agency  programs 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Current  biographical  information 
about  the  individuals  with  a  recent 
photograph  when  available.  Data  items 
are  those  generally  required  by  NASA  or 
the  news  media  in  preparing  news  or 
feature  stories  about  the  individual  and/ 
or  the  individual's  activity  with  NASA. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
42  U.S.C.  2473  and  44  U.S.C.  3101 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SOCH  USES: 

The  information  contained  in  this 
system  of  records  is  compiled,  updated, 
and  maintained  at  NASA  Centers  for 
ready  reference  material  and  for 
immediate  availability  when  required 
by  the  news  media  for  news  stories 
about  the  individual  generally  involving 
participation  in  a  major  NASA  activity. 

The  following  are  routine  uses:  These 
records  are  made  available  to 
professional  societies,  civic  clubs, 
industrial  and  other  organizations,  news 
media  representatives,  researchers, 
authors.  Congress,  other  agencies  and 
other  members  of  the  public  in 
connection  with  NASA  public  affairs 
activities. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DOPOSIWG  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  electronic 
media. 

RETHIEVAB«JTY: 

Records  are  indexed  by  individual's 


SYSTEM  LOCATION: 

Locations  1 ,  3  through  9  inclusive, 
and  Location  11,  as  set  forth  in 
Appendix  A. 


SAFEGUARDS: 

Since  the  records  are  a  matter  of 
public  information,  no  safeguard 
requirements  are  necessary. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  Agency 

files  and  destroyed  when  there  is  no 

longer  a  potential  for  public  interest  in 

them  in  accordance  with  NASA  Records 

Retention  Schedules,  Schedule  1,  Item 

40. 

SYSTEM  MANAGER<S)  ANO  ADDRESS: 

Chief,  NASA  Newsroom,  Public 
Affairs  Division.  Location  1. 
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Subsystem  Managers:  Public  Affairs 
Officer  at  Legations  3  through  9  and 
Location  11  as  set  forth  in  Appendix  A. 

NOTIFICATION  HlOCEDimE: 

An  individual  desiring  to  find  out  if 
a  Biographical  System  of  Records 
contains  a  record  pertaining  to  him/her 
should  call,  write,  or  visit  the  Public 
Affairs  Office  at  the  appropriate  NASA 
Center. 
KECono  ACCESS  pBocEomies: 

An  individual  may  request  access  to 
his/her  record  by  calling,  writing,  or 
visiting  the  Public  Affairs  Office  at  the 
appropriate  NASA  locations. 
Individuals  may  examine  or  obtain  a 
copy  of  their  biographical  record  at  any 
time. 

CONTtSTWO  RECO«10  PBOCIDUHES: 

The  information  in  the  record  was 
provided  voluntarily  by  the  individual 
with  the  understanding  that  the 
information  will  be  used  for  public 
release.  The  individual  is  at  liberty  at 
any  time  to  revise,  update,  add,  or 
delete  information  in  his/her 
biographical  record  to  his/her  own 
satisfaction. 

RECOflO  SOUBCE  cateooubs: 

hiformation  in  the  biography  of  an 
individual  in  the  system  of  records  is 
provided  voluntarily  by  the  individual 
generally  with  the  aid  of  a  form 
questionnaire. 

NASA  10€EOn 

SYSTEM  NAME: 

Equal  Opportunity  Records. 

SECUWTV  CLASS)FICAT10H: 

None. 

SYSTEM  tOCATlOti: 

Locations  1  through  9  inclusive  and 
Location  1 1  as  set  forth  in  Appendix  A. 

CATEGORIES  OF  INOVIDUAUS  COVEDEO  BY  THE 
SYSTEM: 

Current  and  former  employees  and 
applicants  for  employment. 

CATEobfllES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Complaints  and  (2)  applications 
for  employment. 

mmiOBITY  FOR  MAIKTEMANCE  OF  THE  SYSTEM: 

42  U.S.C.  2473;  44  U.S.C.  3101; 
Executive  Order  11478.  dated  August  8, 
1969;  EEOC  Regulations,  29  CFR  part 
1614;  MSPB  R^ations,  5  CFR  parts 
1200-1202. 

HOUTWE  USES  OF  RECORDS  MAWTANED  IM  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1) 
Disclosures  to  the  Equal  Employment 


Opportunity  Commission  and  the  Merit 
Systems  Protection  Board  to  facilitate 
their  processing  of  discrimination 
complaints,  induding  investigations, 
hearings,  and  reviews  on  appeals;  (2) 
responses  to  other  Federal  agencies  and 
other  organizations  having  legal  and 
administrative  responsibilities  related  to 
the  NASA  Equal  Employment 
Opportunity  Programs  and  to 
individuals  in  the  record;  (3)  disclosures 
may  be  made  to  a  congressional  office 
from  the  record  of  an  individual  in 
response  to  a  written  inquiry  from  the 
congressional  office  made  on  behalf  of 
the  individual:  and  (4)  standard  routine 
uses  1  through  4  inclusive  as  set  forth 
in  Appendix  B. 

POLICIES  AND  FflACnCES  FOR  STOR»»0, 
RETWEVWG,  ACCESSING,  RETAWWG,  ANO 
DISPOSING  OF  RECOnOS  m  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  electronic 
media. 

RETRIEY  ability: 

These  records  are  indexed  by  the 
complainant's  name. 

SAFEGUARDS: 

Records  are  locked  in  file  cabinets  or 
in  secured  rooms  with  access  limited  to 
those  whose  official  duties  require 
access.  Electronic  data  are  maintained 
within  locked  areas  in  disk  form. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  Agency 
files  and  destroyed  4  years  after 
resolution  of  case,  in  accordance  with 
NASA  Records  Retention  Schedules. 
Schedule  3  Item  50/E.  For  Compliance 
Records:  the  Review  files  are  destroyed 
when  7  years  old  and  the  EEO 
CompUance  Reports  are  destroyed  when 
3  years  old.  in  accordance  with  NASA 
Records  Retention  Schedules,  Schedule 
3  Item  50/E 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Associate  Administrator  for  Equal 
Opportunity  Programs,  Location  1. 

Subsystem  Managers:  Equal 
Opportunity  Officer,  I-ocalions  1  and  11; 
Head,  Equal  Opportimity  Programs 
Office,  Location  4;  Director  of  Equal 
Opportunity  Programs  at  Locations  5 
through  9;  Locations  are  as  set  forth  in 
Appendix  A. 

notification  PROCEDURE: 

Information  may  be  obtained  from  the 
cognizant  system  or  subsystem  manager 
listed  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  same  address  as  staled 
in  the  Notification  section  above. 


contesting  record  procedures: 

The  NASA  regulations  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  at  14  CFR 
part  1212. 

RECORD  SOURCE  CATEGORIES: 

Current  and  former  employees, 
applicanU,  NASA  Center  Equal 
Employment  Opportunity  (EEO) 
officers,  complainants,  EEO  counselors. 
EEO  investigators,  EEOC  complaints 
examiners.  Merit  System  Protection 
Board  officials,  complaints  coordinators. 
Associate  Administrator  for  Equal 
Opportimity  Programs. 

NASA  10OMVP 

SYSTEM  NAME: 

Government  Motor  Vehicle  Operators 
Permit  Records. 

SECURITV  CLASSnCATlON: 

None. 

SYSTEM  LOCATION: 

Locations  3  and  6  as  set  forth  in 
Appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NASA  employees  and  contractor 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  home  address.  Social  Security 
Number,  physical  description  of 
individual,  physical  condition  of 
individual,  traffic  record. 

AUTHORITY  FOR  MAINTENANCE  OF  TW  system: 

42  U.S.C.  2473;  44  U.S.C.  3101:  41 
CFR  subpart  101-38. 

routine  uses  of  records  maintained  in  the 
system.  wcludino  categories  of  users  ano 
the  purposes  of  such  uses: 

The  following  are  routine  uses: 
standard  routine  uses  1  through  4 
inclusive,  as  set  forth  in  Appendix  B. 

POLICTES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  electronic 
media. 

RETHievABijrY: 

Indexed  by  individual's  name. 

SAFEGUARDS: 

Records  are  kept  in  locked  cabinets 
with  access  limited  to  those  whose 
official  duties  require  access.  Room  is 
locked  during  nonduty  hours. 

RETENDON  ANO  DISPOSAL: 

Records  will  be  maintained  in  Agency 
files  and  destroyed  3  years  after  permit 


expires  or  holder  leaves  NASA  in 
accordance  with  NASA  Records 
Retention  Schedules.  Schedule  6  Item 
12. 

SYSTEM  HANAG£R(S)  ANO  ADDRESS: 

Subsystem  Managers:  Transportation 
Officer.  Location  3  and  Chief, 
Transportation  Branch,  Location  6. 
Locations  are  as  set  forth  in  Appendix 
A. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  fitim  the 
cognizant  system  manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  same  address  as  stated 
in  the  Notification  section  above. 

CONTESmW  RECORD  PROCEDURES: 

The  NASA  regulations  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  at  14  CFR 
part  1212. 

RECORD  SOURCE  CATEGORIES: 

Individual  NASA  employees  and 
individual  contractor  employees  supply 
information  on  their  own  traffic  records. 

NASA  1 0H ABC 

SYSTEM  NAME: 

History  Archives  Biographical 
Collection. 

SECUnfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Location  1  and  11  as  set  forth  in 
Appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  of  historical 
significance  in  aeronautics,  astronautics, 
space  science,  and  other  concerns  of 
NASA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographical  data:  speeches  and 
articles  by  an  individual; 
correspondence,  interviews,  and  various 
other  tapes  and  transcripts  of  program 
activities. 

AUTMORrrY  FOR  HAMTENAMCE  OF  THE  SYSTEM: 

42  U.S.C.  2473  and  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses: 
disclosure  to  scholars  (historians  and 
other  disciplines)  or  any  other 
interested  individuals  for  research  and 
to  write  dissertations,  articles,  and 
books,  for  government,  commercial,  and 
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nonprofit  publication  or  develop 
material  for  other  media  use. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Hard-copy  documents  and  electronic 
media. 

RETRIEVABILITV: 

.  The  records  are  indexed  by  the 
individual's  name. 

SAFEGUARDS: 

Because  these  records  are  archive 
material  and,  therefore,  a  matter  of 
public  information,  there  are  no  special 
safeguard  procedures  required. 

RETENTKm  AND  DISPOSAL: 

Records  are  retained  indefinitely  in 
Agency  reference  collections  in  histor>- 
offices,  but  may  be  destroyed  when  no 
longer  needed  in  accordance  with 
NASA  Records  Retention  Schedules, 
Schedule  1  Item  10. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Chief  Historian,  Location  1. 

Subsystem  Manager:  Public  Affairs 
Officer,  Location  11  as  set  forth  in 
Appendix  A. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
system  manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  same  address  as  stated  in 
the  Notification  section  above. 

CONTEST1MG  RECORD  PROCEDURES: 

The  NASA  regulations  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  at  14  CFR 
part  1212. 

RECORD  SOURCE  CATEGORIES: 

Press  releases,  newspapers,  journals, 
copies  of  internal  Agency  records,  and 
the  individuals  themselves. 

NASA  10HERD 

SYSTEM  name: 

Human  Experimental  and  Research 
Data  Records. 

SeCURTTV  CLASSnCATKM: 

None. 
SYSTEM  location: 

Locations  1.2.5. 6.  and  9,  as  stated 
in  Appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  involved 
in  space  flight,  aeronautical  research 


flight,  and/or  participated  in  NASA  tests 
or  experimental  or  research  programs; 
civil  service  employees,  military, 
employees  of  other  government 
agencies,  contractor  employees, 
students,  human  subjects  (volunteer  or 
paid),  and  other  volunteers  on  whom 
information  is  collected  as  part  of  an 
experiment  or  study. 

CATEGORIES  OF  RECORDS  H  THE  SYSTEM: 

Data  obtained  in  the  course  of  an 
experiment,  lest,  or  research  medical 
data  from  inflight  records,  other 
information  collected  in  connection 
with  an  experiment,  test,  or  research. 

AUTHORITY  FOR  MAMTEMANCE  OF  THE  SYSTEM: 

42  U.S.C.  2475  and  44  U.S,C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses: 
Disclosures  to  other  individuals  or 
organizations,  including  Federal,  State, 
or  local  agencies,  and  nonprofit, 
educational,  or  private  entities,  who  are 
participating  in  NASA  programs  or  are 
otherwise  furthering  the  understanding 
or  application  of  biological, 
physiological,  and  behavioral 
phenomena  as  reflected  in  the  data 
contained  in  this  system  of  records;  and 
the  standard  routine  use  4  as  set  forth 
in  Appendix  B. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETWEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents,  electronic  media, 
micrographic  media,  photographs,  or 
motion  pictures  film,  and  various 
medical  recordings  such  as 
electrocardiograph  tapes,  stripcharts. 
and  x-rays. 

RETRIEVAeiLITY: 

By  the  individual's  name,  experiment 
or  test;  arbitrary  experimental  subject 
ntmiber;  flight  designation;  or 
crewmember  designation  on  a  particular 
space  or  aeronautical  flight. 

SAFEOUAROS: 

Access  is  limited  to  Government 
personnel  requiring  access  in  the 
discharge  of  their  duties  and  to 
appropriate  support  contractor 
employees  on  a  need-to-know  basis, 
Cximputerized  records  are  identified  bv 
code  number  and  records  are 
maintained  in  locked  rooms  or  files. 
Records  are  protected  in  accordance 
with  the  requirements  and  procedures, 
which  appear  in  the  NASA  regulations 
set  forth  in  14  CFR  1212.605. 
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RETENTION  *N0  aSPOSAL: 

Records  are  maintained  in  Agency 
51es  for  Viirying  periods  of  time 
depending  on  the  need  for  use  of  the 
records  and  destroyed  when  no  longer 
needed  in  accordance  with  NASA 
Records  Retention  Schedules.  Schedule 
7  Item  16.  except  that  significant 
medical  data  will  be  handled  in 
accordance  with  OPM  Regulations. 

SYSTEM  HIAMAGEBiS)  *N0  ADOflESS: 

Director.  NASA  Occupational  Health 
Office,  Location  1. 

Subsystem  Managers:  Chief  Engineer. 
Location  2;  Assistant  Director  for  Life 
Sciences,  Space  and  Life  Sciences 
Directorate.  Location  5;  Director, 
Biomedical  Operations  Office,  Location 
6;  Director.  Management  Services 
Office,  Location  9.  Locations  are  as  set 
forth  in  Appendix  A. 

M0T1BC*TKW  PHOCEDORE: 

Information  may  be  obtained  from  the 
system  or  subsystem  manager  named 
above. 

RECOnO  ACCESS  PflOCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  same  addres.?  as  stated 
in  the  Notification  section  above. 

CONTESTMG  RECORD  PB0CEIXJHE8: 

The  NASA  regulations^ for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  at  14  CFR 
part  1212. 

RECORD  SOURCE  CATEGORIES: 

Experimental  test  subjects, 
physicians,  principal  investigators  and 
other  researchers,  and  previous 
experimental  test  or  research  records. 

NASAIOHMS 
SVSTEH  MAKE: 

Health  information  Management 
System. 

SECURITY  CUlSSmCATXJH: 

None. 

SYSTEM  LOCATION: 

In  Medical  Clinics/Units  and 
Environmental  Health  Offices  at 
Locations  1  through  15  inclusive  as  set 
forth  in  Appendix  A. 

CATEGORIES  Of  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

NASA  civil  service  employees  and 
applicants:  other  Agency  civil  service 
and  military  employees  working  at 
NASA;  visitors  to  NASA  Centers;  onsite 
contractor  personnel  who  receive  job- 
related  examinations,  have  mishaps  or 
accidents,  or  come  to  clinic  for 
emergency  or  first-aid  treatment:  space 
Qight  personnel  and  their  families. 


CATEGORIES  OF  RECORDS  K  THE  SYSTEM: 

General  medical  records  of  first  aid. 
emergency  treatment,  examinations, 
exposures,  and  consultations. 

Information  resulting  fi'om  physical 
examinations,  laboratory  and  other  tests, 
and  medical  history  forms;  treatment 
records:  screening  examination  results: 
immunization  records:  administration  of 
medications  prescribed  by  private/ 
personal  physicians:  statistical  records; 
examination  schedules:  daily  log  of 
patients:  correspondence;  chemical, 
physical,  and  radiation  exposure 
records:  other  environmental  health 
data;  alcohol/ drug  patient  information, 
consultation  records:  Employee 
Assistance  Program  records;  and  health 
hazard  and  abatement  data. 

Astronauts  and  their  families — more 
detailed  and  complex  physical 
examinations. 

AUTHORITY  FOR  MA»fTENANCE  OF  THE  SYSTEM: 

42  use.  2473;  44  U.S.C.  3101:  Pub. 
L.  92-255. 

ROUTINE  USES  OF  RECORDS  MAHTAHED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses;  (1) 
Referral  to  private  physicians 
designated  by  the  individual  when 
requested  in  writing;  (2)  patient 
referrals;  (3)  referral  to  the  Office  of 
Personnel  Management,  Occupational 
Safety  and  Health  Administration,  and 
other  Federal  agencies  as  required  in 
accordance  with  the  Federal  agency's 
special  program  responsibilities:  (4) 
referral  of  information  to  a  non-NASA 
individuals  employer:  (5)  evaluation  by 
medical  consultants;  (6)  disclosure  to 
the  employer  of  non-NASA  personnel, 
information  affecting  the  reliability  of 
such  officer  or  employee  for  purposes  of 
the  Mission  Critical  Space  Systems 
Personnel  Reliability  Program;  (7) 
disclosiure  to  non-NASA  personnel 
performing  research,  studies,  or  other 
activities  through  arrangements  or 
agreements  with  NASA  and  for  mutual 
benefit;  (8)  disclosure  to  the  public  of 
prespace  flight  information  having 
mission  impact  concerning  an 
individual  crewmember,  limited  to  the 
crewmember's  name  and  the  fact  that  a 
medical  condition  exists;  (9)  disclosure 
to  the  public  of  a  summary  of  the  space 
flight  crew  inflight  information  as  it 
relates  to  mission  impact,  and  limited  to 
name,  diagnosis,  treatment,  and 
prognosis;  (10)  disclosure  to  the  public, 
limited  to  the  crewmember's  name  and 
the  fact  that  a  medical  condition  exists. 
if  a  flight  crewmember  is.  for  medical 
reasons,  unable  to  perform  a  scheduled 
public  event  during  the  time  period 
following  Space  Shuttle  landing  and 


concluding  with  completion  of  the  post 
space  flight  return  to  duty  medical 
evaluation;  (11)  disclosure  to  the  public 
of  medical  conditions  arising  from 
accidents,  consistent  with  NASA 
regulations;  and  (12)  standard  routine 
use  4,  as  set  forth  in  Appendix  B. 

POLICIES  AMD  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  in  file  folders,  punch 
cards,  electrocardiographic  tapes,  x- 
rays,  microfiche,  and  electronic  media. 
They  are  handled  between  NASA 
Centers  by  telecommunications. 

retrcvabuty: 

By  the  individual's  name,  date  of 
birth,  and/or  Social  Security  Number. 

SAfEGUAROS: 

Access  limited  to  concerned  medical 
environmental  health  personnel  on  a 
need-to-know  basis.  Computerized 
records  are  identified  by  code  number, 
and  records  are  maintained  in  locked 
rooms  or  files.  Records  are  protected  in 
accordance  with  the  requirements  and 
procedures,  which  appear  in  the  NASA 
regulations  at  14  CFR  1212.605. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  Agency 
files  and  destroyed  by  series  in 
accordance  with  Office  of  Persoimel 
Management  regulations  and  NASA 
Records  Retention  Schedules.  Schedule 
1  Item  126  and  Schedule  8  Item  57. 
Health  and  medical  reports,  sununaries 
series  at  NASA  Headquarters  are 
destroyed  6  years  after  date  of  summary 
or  report  and  copies  at  field  installations 
are  destroyed  2  years  after  date  of 
summary  or  report.  Space  flight 
personnel  and  their  families  series 
records  are  permanent  and  transferred 
to  the  National  Archives  and  Records 
Administration  when  30  years  old. 

SYSTEM  MANAGeR(S)  AND  AOCRESS: 

Director,  Occupational  Health  Office, 
Location  1. 

Subsystem  Managers:  Chief 
Occupational  Safety  Health  and  Medical 
Services  at  Location  2,  Medical  Director 
or  Medical  Administrator  or  Safety  and 
Health  Coordinator  at  Locations  3 
through  4,  and  6  through  15  inclusive, 
and  Chief,  Medical  Operations  Branch, 
Location  5.  Locations  are  as  set  forth  in 
Appendix  A. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
cognizant  system  or  subsystem  manager 
listed  above. 
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RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  same  address  as  stated 
in  the  Notification  section  above. 

CONTESTMG  RECORD  PROCEDURES: 

The  NASA  regulations  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appears  in  14  CFR 
part  1212. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  physicians,  and  previous 
medical  records  of  individuals. 

NASAIOKHC 
SYSTEM  name: 

Inspector  General  Investigations  Case 

Files. 

SECuflmr  cLASsncATiON: 
None. 

SYSTEM  LOCATION: 

Locations  1  through  11, 14. 16  and  17 
as  set  forth  in  Appendix  A. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of 
NASA,  contractors,  and  subcontractors, 
and  others  whose  actions  have  affected 
NASA. 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Ca,se  files  pertaining  to  matters 
including,  but  not  limited  to,  the 
following  classifications  of  cases:  (1) 
Fraud  against  the  Government.  (2)  theft 
of  Government  property.  (3)  bribery.  (4) 
lost  or  stolen  lunar  samples.  (5)  misuse 
of  Government  property,  (6)  conflict  of 
interest,  (7)  waiver  of  claim  for 
overpayment  of  pay.  (8)  leaks  of  Source 
Evaluation  Board  information;  (9) 
improper  personal  conduct,  (10) 
irregularities  in  awarding  contracts;  and 
(11)  computer  crimes. 

AUTHORfnr  FOR  HAMTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2473:  44  U.S.C.  3101;  28 
U.S.C.  535(b);  5  U.S.C.  Appendix;  4  CFR 
part  91;  Executive  Order  11478. 


PURPOSE(s): 

Information  in  this  system  of  records 
is  collected  in  the  course  of 
investigating  alleged  crimes  and  other 
violations  of  law  or  regulation  that  affect 
NASA.  The  information  is  used  by 
prosecutors.  Agency  managers,  law 
enforcement  agencies.  Congress,  NASA 
contractors,  and  others  to  address  the 
crimes  and  other  misconduct  discovered 
during  investigations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  followring  are  routine  uses:  (1) 
Responding  to  the  White  House 


regarding  matters  inquired  of;  (2) 
disclosure  to  a  congressional  office  horn 
the  record  of  an  individual  in  response 
to  a  vYritten  inquiry  from  the 
congressional  office  made  at  the  request 
of  that  individual;  (3)  providing  data  to 
Federal  intelligence  elements:  (4) 
providing  data  to  any  source  from 
which  information  is  requested  in  the 
course  of  an  investigation,  to  the  extent 
necessary  to  identify  the  individual, 
ihform  the  source  of  the  nature  and 
purpose  of  the  investigation,  and  to 
identify  the  type  of  information 
requested:  (5)  providing  personal 
identifying  daU  to  Federal,  Sute,  local, 
or  foreign  law  enforcement 
representative  seeking  confirmation  of 
identity  of  persons  under  investigations: 
(6)  disclosing,  as  necessary,  to  a 
contractor,  subcontractor,  or  grantee 
firm  or  institution,  to  the  extent  that  the 
disclosure  is  in  NASA's  interest  and  is 
relevant  and  necessary  in  order  that  the 
contractor,  subcontractor,  or  grantee  is 
able  to  take  administrative  or  corrective 
action:  (7)  standard  routine  uses  1 
through  4  inclusive  as  set  forth  in 
Appendix  B. 


POOCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Hard-copy  documents  and  elertronic 
media. 

RETRieVABIUTY: 

Information  is  retrieved  by  name  of 
the  individual. 

SAFEGUARDS: 

Information  is  kept  in  locked  cabinets 
and  in  secured  vaults  and  computer 
rooms.  Information  stored  on  computers 
is  on  a  restricted-access  server  and  is 
protected  by  an  official  password  and 
user  identification.  Access  is  limited  to 
Inspector  General  personnel  with  an 
official  need  to  know. 


RETENTKM  AND  DISPOSAL: 

Records  are  maintained  in  Agencv 
files  and  destroyed  in  accordance  with 
NASA  Records  Retention  Schedules, 
Schedule  9  Item  23.  Files  containing 
information  of  an  investigative  nature 
but  not  relate  to  a  specific  investigation 
are  destroyed  when  5  years  old. 
Significant  case  files  are  scheduled  for 
disposition  with  the  National  Archives 
and  Records  Administration  when 
closed.  All  other  case  files  are  destroyed 
10  years  after  file  is  closed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

.Assistant  Inspector  General  for 
Investigations.  Location  1. 

Subsystem  Managers:  Assistant 
Inspector  General  for  Inspections, 


Administrative  tovestigaUons  and 
Assessments,  and  Advanced 
Technology  Programs  Manager, 
Location  1:  Special  and  Resident  Agents 
in  Charge,  Location  2.  4  through  11 
inclusive,  14, 16,  and  17  as  set  forth  in 
Appendix  A. 

N0T1F1CATKJH  PROCEDURE: 

None  System  is  exempt  (see  below). 

RECORD  ACCESS  PROCEDURES: 

None.  System  is  exempt  (see  below). 

CONTESTING  RECORD  PROCEDURES: 

None.  System  is  exempt  (see  below) 

RECORD  SOURCE  CATEQOHKS: 

Exempt. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

( I )  The  Inspector  General 
Investigations  Case  Files  systems  of 
records  is  exempt  from  any  part  of  the 
Privacy  Act  (S  U.S.C.  552a).  EXCEPT  the 
following  subsections:  (b)  relating  to 
conditions  of  disclosure;  (c)(1)  and  (2) 
relating  to  keeping  and  maintaining  a 
disclosure  accounting;  (e)(4)(A) — (F) 
relating  to  publishing  a  system  notice 
setting  forth  name,  location,  categories 
of  individuals  and  records,  routine  uses, 
and  policies  regarding  storage, 
retrievability,  access  controls,  retention 
and  disposal  of  the  records:  (e)(6),  (7) 
(9),  (10).  and  (11)  relating  to 
dissemination  and  maintenance  of 
records:  (i)  relating  to  criminal 
penalties.  This  exemption  applies  to 
those  records  and  information  contained 
in  the  system  of  records  pertaining  to 
the  enforcement  of  criminal  laws. 

(2)  To  the  extent  that  there  may  exist 
noncriminal  investigative  files  within 
this  system  of  records,  the  Inspector 
General  Investigations  Case  Files  system 
of  records  is  exempt  from  the  following 
subsections  of  the  Privacy  Act  (5  U.S.C. 
552a):  (c)(3)  relating  to  access  to 
disclosure  accounting,  (d)  relating  to 
access  to  reports,  (e)(l )  relating  to  the 
type  of  information  maintained  in  the 
records:  (e)(4)(G).  (H).  and  (I)  relating  to 
publishing  the  system  notice 
information  as  to  agency  procedures  for 
access  and  amendment  and  information 
as  to  the  categories  of  sources  of  records, 
and  (f)  relating  to  developing  agencv 
rules  for  gaining  access  and  making 
corrections. 

The  determination  to  exempt  this 
system  of  records  has  been  made  by  the 
Administi^tor  of  NASA  in  accordance 
witii  5  use.  552a  (j)  and (k) and 
subpart  5  of  die  NASA  regulations 
appearing  in  14  CFR  part  1212,  for  the 
reason  that  a  component  of  the  Office  of 
Inspector  General.  NASA,  performs  as 
its  principal  hmction  activities 
pertaining  to  the  enforcement  of 
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criminal  laws,  within  the  meaning  of  5 
U.S.C.  552a(i)(2). 


SVSTEH  NAUE: 

NASA  Personnel  and  Payroll  Systems. 

SECUniTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Locations  1  through  9  inclusive  and 
Location  11,  as  set  forth  in  Appendix  A. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  NASA  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  data  contained  in  this  system  of 
records  includes  payroll,  employee 
leave,  insurance,  labor  and  human 
resource  distribution  and  overtime 
information. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

42  U.S.C.  2473;  44  U.S.C.  3101:  5 
U.S.C.  5501  et  seq.:  5  U.S.C.  6301  et 
seq.:  General  Accounting  Office's 
General  Policies/Procedures  and 
Communications  Manual,  Chapter  7; 
Treasury  Fiscal  Requirements  Manual, 
Part  ni;  and  NASA  Financial 
Management  Manual,  Sections  9300  and 
9600. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1)  To 
furnish  to  a  third  party  a  verification  of 
an  employee's  status  upon  written 
request  of  the  employee:  (2)  to  facilitate 
the  verification  of  employee 
contributions  and  insurance  data  with 
carriers  and  collection  agents:  (3)  to 
report  to  the  Office  of  Personnel 
Management  (a)  witliholdings  of 
premiums  for  life  insurance,  health 
benefits,  and  retirements,  and  (h) 
separated  employees  subject  to 
retirement:  (4)  to  furnish  the  U.S. 
Treasury  magnetic  tape  reports  and/or 
electronic  files  on  net  pay,  net  savings 
allotments  and  bond  transmittal 
pertaining  to  each  employee;  (5)  to 
provide  the  Interna]  Revenue  Service 
with  details  of  wages  taxable  under  the 
Federal  Insuranr:e  Contributions  Act 
and  to  furnish  a  magnetic  tape  listing  on 
Federal  tax  withholdings;  (6)  to  furnish 
various  financia]  institutions  itemized 
listings  of  employee's  pay  and  savings 
allotments  transmitted  to  the 
institutions  in  accordance  with 
emplovee  requests;  (7)  to  provide 
various  Federal,  State,  and  local  taxing 
authorities  itemized  listings  of 
withholdings  for  individual  income 
taxes;  (8)  to  respond  to  requests  for  State 


emplovment  security  agencies  and  the 
U.S.  Department  of  Labor  for 
employment,  wage,  and  separation  data 
on  former  employees  for  the  purpose  of 
determining  eligibility  for 
unemployment  compensation;  (9)  to 
report  to  various  Combined  Federal 
Campaign  offices  total  contributions 
withheld  from  employee  wages:  (10)  to 
furnish  leave  balances  and  activity  to 
the  Office  of  Personnel  Management 
upon  request;  (U )  to  furnish  data  to 
labor  organizations  in  accordance  with 
negotiated  agreements;  (12)  to  furnish 
pav  data  to  the  Department  of  State  for 
certain  NASA  employees  located 
outside  the  United  States;  (13)  to  furnish 
data  to  a  consumer  reporting  agency  or 
bureau,  private  collection  contractor  or 
debt  collection  center  in  accordance 
with  section  3711  of  Title  31  of  the 
United  States  Code:  (14)  to  forward 
delinquent  debts,  and  all  relevant 
information  related  thereto,  to  the  U.S. 
Department  of  Treasury,  for  collection; 
(13)  to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  National 
Director)'  of  New  Hires,  part  of  the 
Federal  Parent  Locator  Service  (FPLS) 
and  the  Federal  Tax  Offset  System. 
DHHS/OCSE  No.  09-90-0074,  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibilitv  and  Work  Opportunity 
Reconciliation  act  (Pub.  L.  104-193): 
and  (16)  standard  routine  uses  1  through 
4  inclusive  as  set  forth  in  Appendix  B. 

DISCLOSUflE  TO  CONSUMER  REPORTING 
AOENOES: 

Disclosure  pursuant  to  5  U.S.C. 
552albl:  Disclosures  may  be  made  from 
this  system  to  'consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  lB81a(f))  or 
"private  collection  contractor"  under 
the  Federal  Claims  Collection  Act  of 
1966,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996  (31 
U.S.C.  3701,  e(  seq), 

POUaES  AMD  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
OtSPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  electronic 
media. 

retrievabiuty: 

Records  are  indexed  by  the 
individual's  name  and/or  Social 
Security  Number. 


SAFEGUARDS: 

Records  are  protected  in  accordance 
with  the  requirements  and  procedures 
which  appear  in  the  NASA  regulations 
at  14  CFR  1212.605,  utilizing  locked  file 
cabinets  and/or  secured  rooms. 

RETENTION  AND  OSPOSAU 

Records  are  maintained  in  Agency 
files  and  transferred  to  the  National 
Personnel  Records  Center  (NPRC) 
within  3  years  of  creation  in  accordance 
with  NASA  Records  Retention 
Schedules,  Schedule  3  Item  47,  Records 
transferred  to  NPRC  will  be  destroyed 
when  10  vears  old  by  NPRC. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Financial  Management 
Division,  Office  of  the  Chief  Financial 
Officer,  Location  1 , 

Subsystem  Managers:  Chief,  Financial 
Management  Division.  Locations  2,  4,  6, 
7,  and  8;  Financial  Management  Officer, 
Location  3:  Chief,  Financial  Services 
Branch,  Location  5;  Director,  Financial 
Management  Office,  Location  9;  Chief, 
Financial  Management  Office.  Location 
11.  Locations  are  as  set  forth  in 
Appendix  A. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
cognizant  system  or  subsystem  manager 
listed  above. 

RECORD  ACCESS  PROCEOORES: 

Requests  from  individuals  should  be 
addressed  to  the  same  address  as 
identified  in  the  Notification  section 
above. 

CONTESTING  RECORD  PROCEDURES: 

The  NASA  regulations  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  at  14  CFR 
part  1212. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained,  persoiuel  office(s).  and  the 
individual's  supervisor. 

NASA  10SCCF 

SYSTEM  NAME: 

Standards  of  Conduct  Counseling 
Case  Files. 

SECURmr  classfication: 
None. 

SYSTEM  location: 

Location  1  through  11  inclusive  as  set 
forth  in  Appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current,  former,  and  prospective 
NASA  employees  who  have  sought 
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advice  or  have  been  coimseled  regarding 
conflict  of  interest  rules  for  Government 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Depending  upon  the  nature  of  the 
problem,  information  collected  may 
include  employment  history,  financial 
data,  and  information  concerning  family 
members. 

AUTHORITY  FOR  MAINTENANCE  OF  THE'SYSTEM: 

42  U.S.C.  2473;  44  U.S.C.  3101;  18 
U.S.C.  201,  203,  205,  207-209:  5  U.S.C. 
7324-7327;  5  U.S.Cf  Appendix;  14  CFR 
part  1207:  S  CFR  parts  2634-2641;  5 
CFR  part  6901;  and  Executive  Order 
12674,  as  modified  bv  Executive  Order 
12731, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1) 
Office  of  Personnel  Management,  Office 
of  Government  Ethics,  and  Merit 
Systems  Protection  Board  for 
investigation  of  possible  violations  of 
standards  of  conduct  which  the  agencies 
directly  oversee;  and  (2)  standard 
routine  uses  1  through  4  inclusive  as  set 
forth  in  Appendix  B. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 


Paper  records  maintained  in  loose-leaf 
binders  or  file  folders. 

RETREIVABILrTY: 

By  name  of  individual. 

SAFEGUARDS: 

Restricted  access  to  persons 
authorized  by  General  Counsel  or  Center 
Chief  Cotmsel;  stored  in  combination 
lock  safe. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  Agency 
files  and  destroyed  when  6  years  old  in 
accordance  with  NASA  Records 
Retention  Schedules,  Schedule  1  Item 
133/B. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  General  Counsel  for  General 
Law,  Code  GG,  Location  1,  and  Chief 
Counsel,  Locations  2  through  11  as  set 
forth  in  Appendix  A. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 

System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Requests  bom  individuals  should  be 
addressed  to  the  System  Manager  and 
must  include  employee's  full  name  and 
NASA  Center  where  employed. 


CONTESTING  RECORD  PROCEDURES: 

The  NASA  regulations  and 
procedures  for  access  to  records  and  for 
contesting  contents  and  appealing 
initial  determinations  by  the  individual 
concerned  appear  al  14  CFR  part  1212. 

RECORD  SOURCE  CATEGORIES: 

Information  collected  directly  from 
individual  and  from  his/her  official 
employment  record. 

NASA  10SECR 

SYSTEM  NAME: 

Security  Records  System, 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATXW: 

Locations  1  through  9  and  Locations 
11, 12,  and  14  as  set  forth  in  Appendix 
A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees,  applicants,  NASA 
committee  members,  NASA  consultants. 
NASA  experts.  NASA  Resident 
Research  Associates,  guest  workers, 
contractor  emplo)'ees,  detailees,  visitors, 
correspondents  (written  and 
telephonic),  and  Faculty  Fellows. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  Security  Records.  Criminal 
Matter  Records,  Traffic  Management 
Records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2451.  et  seq..  the  National 
Aeronautics  and  Space  Act  of  1958,  as 
amended:  Espionage  and  Information 
Control  Statutes,  18  U.S.C.  793-799: 
Sabotage  Statutes.  18  U.S.C.  2151 — 
2157;  Conspiracn-  Statute.  18  U.S.C.  371; 
18  U.S.C.  202-208.  3056;  Internal 
Security  Act  of  1950;  Atomic  Energy  Act 
of  1954.  as  amended:  Executive  Order 
12958.  as  amended.  Classified  National 
Security  Information:  Executive  Order 
12968.  as  amended.  Access  lo  Classified 
Information;  Executive  Order  10865. 
.Safeguarding  Classified  Information 
Within  Industry;  Executive  Order 
10450.  Security  Requirements  for 
Goverrmienl  Employees;  Pub.  L.  81-733; 
41  CFR  Chapter  101;  14  CFR  parts  1203- 
1203b;  and  44  U.S.C.  3101. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Personnel  Security  Records:  The 
following  are  routine  uses:  (1)  To 
determine  eligibility  to  perform 
classified  visits  to  other  Federal 
agencies  and  contractor  facilities;  (2)  to 
provide  data  lo  Federal  intelligence 
elements;  (3)  to  provide  data  to  any 


source  from  which  information  is 
requested  in  the  course  of  an 
investigation,  to  the  extent  necessary  to 
identif)'  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation,  and  to  identih,"  the  type  of 
information  requested;  (4)  to  pronde  a 
basis  for  determining  preliminary  visa 
eligibility:  (5)  to  respond  to  White 
House  inquiries:  (6)  disclosures  may  be 
made  to  a  congressional  office  from  the 
record  of  an  individual  in  response  to  a 
written  inquin,-  bom  the  congressional 
office  made  al  the  request  of  that 
individual:  (7)  to  provide  personal 
identifying  data  to  Federal,  Slate,  local, 
or  foreign  law  enforcement 
representatives  seeking  confirmation  of 
identity  of  persons  under  investigation: 
(8)  disclosure  to  a  NASA  contractor, 
subcontractor,  grantee,  or  other 
Government  organization  information 
developed  in  an  investigation  or 
administrati\'e  inquiry  concerning  a 
violation  of  a  Federal  or  State  statue  or 
NASA  regulation  on  the  part  of  an 
officer  or  employee  of  the  contractor, 
subcontractor,  grantee,  or  other 
Government  organization;  (9)  to  provide 
relevant  information  to  an  internal  or 
external  organization  or  element  thereof 
conducting  audit  actinties  of  a  NASA 
contractor  or  subcontractor;  (10) 
disclosure  to  the  employer  of  non- 
NASA  personnel  information  affecting 
the  reliability  of  such  efficer  or 
employee  for  purposes  of  the  Mission 
Critical  Space  Systems  Personnel 
Reliability  Program:  and  (11)  standard 
routine  uses  1  through  4  inclusive  as  set 
forth  in  Appendix  B 

Criminal  Matter  Records:  The  routine 
uses  are  (1)  to  pro\'ide  personal 
identih'ing  data  to  Federal.  State.  local, 
or  foreign  law  enforcement 
representatives  seeking  confirmation  of 
identity  of  persons  under  investigation: 
(2)  to  provide  a  NASA  contractor, 
subcontractor,  grantee,  or  other 
Government  organization  information 
developed  in  an  investigation  or 
administrative  inquiry  concerning  a 
violation  of  a  Federal  or  State  statute  or 
NASA  regulation  on  the  part  of  an 
officer  or  employee  of  the  contractor, 
subcontractor,  grantee,  or  other 
Government  organization:  and  (3) 
standard  routine  uses  1  through  4 
inclusive  as  set  forth  in  Appendix  B. 
Traffic  Management  Records:  The 
routine  uses  are  (1)  to  provide  personal 
identifying  data  to  Fede-fal,  Slate,  local, 
or  foreign  law  enforcement 
representatives  seeking  confirmation  of 
identity  of  persons  under  inve,stigation: 
(2)  to  provide  a  NASA  contractor, 
subcontractor,  grantee,  or  other 
Government  organization  information 
developed  in  an  investigation  or 
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administrative  inquiry  concerning  a 
violation  of  a  Federal  or  State  statute  or 
NASA  regulation  on  the  part  of  an 
officer  or  employee  of  the  contractor, 
subcontractor,  grantee,  or  other 
Government  organization;  and  (3) 
standard  routine  uses  1  through  4 
inclusive  as  set  forth  in  Appendix  B. 

POUCICS  AND  PRACTICES  FOR  ST0«1«C. 
RETRIEV1NC,  ACCESSING,  RETAMNG,  ANO 
OISPOSINO  Of  RECORDS  m  THE  SYSTEH: 

STORAGE: 

Hard-copy  documents  and  electronic 
media. 

rethievaouty: 

Records  are  indexed  by  individual's 
name,  file  number,  badge  number,  decal 
number,  payroll  number,  and/ or  Social 
Security  Number. 

SAFEGUARDS: 

Access  to  Personnel  Security  Records 
and  information  to  be  inserted  into 
Personnel  Security  Records  is  controlled 
by  either  Government  personnel  or 
selected  personnel  of  NASA  contractor 
guard/ security  force  and  contractor 
personnel.  After  presenting  proper 
identification  and  requesting  a  file  or 
record,  a  person  with  an  official  need  to 
know  and,  if  appropriate,  a  proper 
clearance  may  have  access  to  a  file  or 
records  only  after  it  has  been  tetrieved 
and  approved  for  release  by  a  NASA 
security  representative.  These  records 
are  secured  in  security  storage 
equipment. 

Access  to  Criminal  Matter  Records  is 
controlled  by  either  Government 
personnel  or  selected  personnel  of 
NASA  contractor  guard  forces.  Alter 
presenting  proper  identification  and 
requesting  a  file  or  record,  a  person  with 
an  official  need  to  know  and.  if 
appropriate,  a  proper  clearance  may 
have  access  to  a  file  or  records  only  after 
it  has  been  retrieved  and  approved  for 
release  by  a  NASA  security 
representative.  These  records  are 
secured  in  security  storage  equipment. 

Traffic  Management  Records:  Access 
to  these  records  is  controlled  by  either 
Government  personnel  or  selected 
personnel  of  NASA  contractor  guard 
forces.  Access  to  these  records  is 
permitted  after  a  determination  has  been 
made  that  the  requestor  has  an  official 
interest.  These  records  are  stored  in 
locked  containers. 

RETBmON  AND  OSPOSAl.: 

The  Personnel  Security  Records  are 
maintained  in  Agency  files  and 
destroyed  upon  notification  of  the  death 
or  within  5  years  after  separation  or 
transfer  of  employee  or  within  5  years 
after  contract  relationship  expires. 


whichever  is  applicable  in  accordance 
with  NASA  Records  Retention 
Schedules.  Schedule  1  Item  103. 

The  Criminal  Matter  Records  are 
maintained  in  Agency  files  and 
destroyed  when  8  years  old  in 
accordance  with  NASA  Records 
Retention  Schedules.  Schedule  2  Item 
4B2. 

The  Traffic  Management  Records  are 
maintained  in  Agency  files  and 
destroyed  upon  transfer  or  separation  of 
permit  holder  or  when  permit  is 
superseded  or  revoked  whichever  is 
sooner  in  accordance  with  NASA 
Records  Retention  Schedules,  Schedule 
6  Item  IIB. 

SYSTEM  iaAMAQER(S)  AND  ADORQS: 

Director,  Security  Management  Office. 
Location  1 . 

Subsystem  Managers:  Chief, 
Protective  Services  Division,  Location  2; 
Chief,  Security  Branch,  Locations  4  and 
S:  Security  Officer.  Location  3.  8.  and 
1 1 ;  Chief.  Protective  Services  Office, 
Location  6;  Head,  Office  of  Security  and 
Public  Safety,  Location  7;  Chief. 
Security  Division.  Location  9;  Chief, 
Administration  Office,  Location  12: 
Safety  and  Security  Officer  at  Location 
14.  Locations  are  as  set  forth  in 
Appendix  A. 

NcmcATiON  procedure: 

Information  may  be  obtained  from  the 
cognizant  system  or  subsystem  manager 
listed  above.  Requests  must  contain  the 
following  identifying  data  concerning 
the  requestor:  First,  middle,  and  last 
name:  date  of  birth;  Social  Security 
Number  period  and  place  of 
employment  with  NASA,  if  applicable. 

RECORD  ACCESS  PROCEDURES: 

Persotmel  Security  Records  compiled 
solely  for  the  purpose  of  determining 
suitability.  eligibUit)'.  or  qualifications 
for  Federal  civilian  employment, 
Federal  contracts,  or  access  to  classified 
information  have  been  exempted  by  the 
Administrator  under  5  U.S.C.  552a(k)(S) 
fiom  the  access  provisions  of  the  Act. 

Criminal  Matter  Records  compiled  for 
civil  or  criminal  law  enforcement 
purposes  have  been  exempted  by  the 
Administrator  under  5  U.S.C.  552a(k)(2) 
from  the  access  provisions  of  the  Act. 

Traffic  Management  Records: 
Requests  from  individuals  should  be 
addressed  to  the  same  address  as  stated 
in  the  Notification  section  above. 

CONTESTING  RECORD  PROCEDURES: 

For  Personnel  Security  Records  and 
Criminal  Matters  Records,  see  Record 
Access  Prtxredures.  above.  For  Traffic 
Management  Records,  the  NASA  rules 
for  access  to  records  and  for  contesting 


contents  and  appealing  initial 
determinations  by  the  individual 
concerned  appear  at  14  CFR  part  1212. 

RECORD  SOURCE  CATEOOfllES: 

Personnel  Security  Records:  Exempt. 

Criminal  Matter  Records:  Exempt. 

Traffic  Management  Records: 
Employees,  civil  investigative  agencies, 
civil  law  enforcement  agencies.  Federal 
and  local  judicial  systems,  medical 
records. 

eXCHPTKWS  CLAMED  FOR  THE  SYSTBI: 

Persoimel  Security  Records  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment. 
Federal  contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
the  disclosure  of  such  material  would 
reveal  the  identity  of  a  confidential 
source,  are  exempt  from  the  following 
sections  of  the  f^vacy  Act  of  1974.  5 
U.S.C.  552a:  (c)(31  Relating  to  access  to 
the  disclosure  accounting:  (d|  relating  to 
access  to  the  records:  (e)(1)  relating  to 
the  type  of  information  maintained  in 
the  records;  (e)(4)(G)(H)  and  (I)  relating 
to  publishing  in  the  annual  system 
notice  information  as  to  agency 
procedures  for  access  and  correction 
and  information  as  to  the  categories  of 
sources  of  records;  and  (f)  relating  to 
developing  agency  rules  for  gaining 
access  and  making  corrections. 

The  determination  to  exempt  the 
Persotmel  Security  Records  portion  of 
the  Security  Records  System  has  been 
made  by  the  Administrator  of  NASA  in 
accordance  with  5  U.S.C.  552a(k)(5)  and 
Subpart  5  of  the  NASA  regulations 
appearing  in  14  CFR  part  1212. 

Criminal  Matter  Records  to  the  extent 
they  constitute  investigatory  material 
compiled  for  law  enforcement  purposes 
are  exempt  from  the  following  sections 
of  the  Privacy  Act  of  1974.  5  U.S.C. 
552a:  (c)(3)  Relating  to  access  to  the 
disclosure  accoimting;  (d)  relating  to 
access  to  the  records;  (el(l)  relating  to 
the  type  of  information  maintained  in 
the  records:  (e)(4)(G)(H)  and  (I)  relating 
to  publishing  in  the  annual  system 
notice  information  as  to  agency 
procedures  for  access  and  correction 
and  information  as  to  the  categories  of 
sources  of  records:  and  [fl  relating  to 
developing  agency  rules  for  gaining 
access  and  making  corrections. 

The  determination  to  exempt  the 
Criminal  Matter  Records  portion  of  the 
Security  Records  System  has  been  made 
bv  the  Administrator  of  NASA  in 
accordance  writh  5  U.S.C.  552a(k)(2)  and 
subpart  5  of  the  NASA  regulations 
appearing  in  14  CFR  part  1212. 

Records  subject  to  the  provisions  of  5 
U.S.C.  552(b)(1)  required  by  Executive 
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Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  are 
exempt  from  the  following  sections  of 
the  Privacy  Act  of  1974.  5  U.S.C.  552a: 
(c)(3)  relating  to  access  to  the  disclosure 
accounting:  (d)  relating  to  the  access  to 
the  records:  (e)(1)  relating  to  the  type  of 
information  maintained  in  the  records; 
(e)(4)(G)(H)  and  (I)  relating  to  publishing 
in  the  annual  system  notice  information 
as  to  agency  procedures  for  aceess  and 
correction  and  information  as  to  the 
categories  of  sources  of  records;  and  (f) 
relating  to  developing  agency  rules  for 
gaining  access  and  making  corrections. 

The  determination  to  exempt  this 
portion  of  the  Security  Records  System 
has  been  made  by  the  Administrator  of 
NASA  in  accordance  with  5  U.S.C. 
552a(k)(] )  and  subpart  5  of  the  NASA 
regulations  appearing  in  14  CFT?  part 
1212. 


NASA  10SPER 

SYSTEM  NAME: 

Special  Personnel  Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATWN: 

Locations  1  through  9  inclusive,  and 
location  1 1  as  set  forth  in  Appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 
SYSTEM: 

Candidates  for  and  recipients  of 
awards  or  NASA  training:  civilian  and 
active  duty  military  detailees  to  NASA; 
participants  in  enrollee  programs: 
Faculty.  Science.  National  Research 
Council  and  other  Fellows,  associates 
and  guest  workers  including  those  at 
NASA  Centers  but  not  on  NASA  rolls; 
NASA  contract  and  grant  awardees  and 
their  associates  having  access  to  NASA 
premises  and  records;  individuals  with 
interest  in  NASA  matters  including 
Advisory  Committee  Members;  NASA 
employees  and  family  members, 
prospective  employees  and  former 
employees;  former  and  ciirrent 
participants  in  existing  and  future 
educational  programs,  including  the 
Summer  High  School  Apprenticeship 
Research  Program  (SHARP). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Special  Program  Files  including:  (1) 
Alien  Scientist  files:  (2)  Award  files;  (3) 
Counseling  files.  Life  and  Health 
Insurance,  Retirement,  Upward 
Mobility,  and  Work  Injure-  Counseling 
files;  (4)  Militar>'  and  Civilian  Delailee 
files:  (5)  Personnel  Development  files 
such  as  nominations  for  and  records  of 
training  or  education.  Upward  Mobility 
Program  files.  Intern  Program  files. 
Apprentice  files,  and  EnroUee  Program 


files:  (6)  Special  Employment  files  such 
as  Federal  Jimior  Fellowship  Program 
files.  Stay-in-School  Program  files, 
Summer  Employment  files.  Worker- 
Trainee  Opportunity  Program  files. 
NASA  Executive  Position  files.  Export 
and  Consultant  files,  and  Cooperative 
Education  Program  files:  (7)  Welfare  to 
Work  files:  and  (8)  Supervi-sory 
Appraisals  under  Competitive 
Placement  Plan. 
.    Correspondence  and  related 
information  including:  (1)  Claims 
correspondence  and  records  about 
insurance  such  as  life,  health,  and 
travel;  (2)  Congressional  and  other 
Special  Interest  correspondence, 
including  eraplovinenl  inquiries;  (3) 
Correspondence  and  records  concerning 
travel  related  to  permanent  change  of 
address;  (4)  Debt  complaint 
correspondence;  (5)  Emplo>-ment 
interview  records;  (6)  Information 
related  to  outside  employment  and 
activities  of  NASA  employees:  (7) 
Placement  follow-ups;  (8) 
Preemployment  inquiries  and  reference 
checks:  (9)  Preliminary  records  related 
to  possible  adverse  actions;  (10)  Records 
related  to  reductions  in  force;  (11) 
Records  under  administrative  as  well  as 
ncgoUaled  grievance  procedures;  (12) 
Separation  information  including  exit 
interview  records,  death  certificates  and 
other  information  concerning  death, 
retirement  records,  and  other 
information  pertaining  to  separated 
employees:  (13)  Special  planning 
analysis  and  administrative  information: 
(14)  Performance  appraisal  records;  (15) 
Working  papers  for  prospective  or 
pending  retirements. 

Special  Records  and  Rosters 
including:  (1)  Locator  files.  (2)  Ranking 
lists  of  employees;  (3)  Repromotion 
candidate  lists;  (4)  Retired  military 
employee  records;  (5)  Retiree  records: 
(6)  Follow-up  records  for  educational 
programs,  such  as  the  SHARP  and  other 
existing  or  future  programs. 

Agencj-wide  and  Center  automated 
persotmel  information:  Rosters, 
applications,  recommendations. 
'  assigimient  information  and  evaluations 
of  Faculty.  Science,  National  Research 
Council  and  other  Fellows,  associates 
and  guest  workers  including  those  at 
NASA  Centers  but  not  on  NASA  rolls: 
also,  information  about  NASA  contract 
and  grant  awardees  and  their  associates 
having  access  to  NASA  premises  and 
records. 

Information  about  members  of 
advisory  committees  and  similar 
organizations:  All  NASA-maintained 
information  of  the  same  tj-pes  as.  but 
not  limited  to.  that  information  required 
in  systems  of  records  for  which  the 
Office  of  Personnel  Management  and 


other  Federal  personnel-related  agencies 
publish  Government  wide  Privacy  Act 
Notices  in  the  Federal  Register. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  U.S.C.  2473:  44  U.S.C  :J101. 

ROUTINE  USES  OF  RECORDS  HAIMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1) 
Disclosures  to  organizations  or 
individuals  having  contract,  legal, 
administrative  or  cooperative 
relationships  with  NASA,  including 
labor  unions,  academic  organizations, 
governmental  organizations,  non-profit 
organizations,  and  contractors  and  to 
organizations  or  individuals  seeking  or 
having  available  a  service  or  other 
benefit  or  advantage.  The  purpose  of 
such  disclosures  is  to  satisf)'  a  need  or 
needs,  further  cooperative  relationships, 
offer  information,  or  respond  to  a 
request:  (2)  disclosures  to  Federal 
agencies  developing  statistical  or  data 
presentations  having  need  of 
information  about  mdividuals  in  the 
records:  (3)  responses  to  other  Federal 
agencies  and  other  oi:ganizatlons  having 
legal  or  administrative  responsibilities 
related  to  programs  and  individuals  in 
the  records;  (4)  disclosure  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  written 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual; 
and  (5)  standard  routine  uses  1  through 
4  inclusive  as  set  forth  in  Appendix  B 

POUCCS  AND  PRACTICES  FOR  STORING, 
RCTWEVING,  ACCESSING.  RETAINING.  AND 
OtSPOSMG  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  electronic 

media. 

RETRIEVABUTY: 

Records  are  indexed  by  any  one  or  a 
combination  of  name,  birth  date.  Social 
Security  Nimiber.  or  identification 
number. 

SAFEGUARDS: 

Records  are  protected  in  accordance 
with  the  requirements  and  procedures 
that  appear  in  the  NASA  regulations  at 
14  CFR  1212.605,  utilizing  locked  file 
cabinets  and/or  secured  rooms. 

RCTENTKM  ANO  DISPOSAL: 

Records  are  maintained  in  Agency 
files  and  not  all  record  types  are 
authorized  for  disposal  at  this  time,  but 
records  such  as  Pay  records  are 
transferred  to  the  National  Personnel 
Records  Center  (NPRC)  within  3  years  of 
creation  in  accordance  with  NASA 
Records  Retention  Schedules.  Schedule 
3  Item  19.  Records  transferred  to  NPRC 
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will  be  destroyed  when  10  years  old  by 
NPRC. 

SVSTEM  IIUUUQER<S)  AND  ADOOESS: 

Associate  Administrator  for  Human 
Resources  and  Education.  Locatian  1 
Subsystem  Managers:  Director. 
Personnel  Division,  Office  of  Inspector 
General,  and  Chief.  Elementary  and 
Secondary  Programs  Branch. 
Educational  Division.  Location  1 : 
Director  of  Personnel.  Locations  1.  3,  4. 
6,  and  8;  Director  of  Human  Resources. 
Location  2.  5.  and  9;  Director,  Office  of 
Human  Resources.  Location  7:  Human 
Resources  Officer.  Location  11. 
Locations  are  as  set  forth  in  Appendix 
A. 

NOTIFICATION  PROCEDURE: 

.\pply  to  the  System  or  Subsystem 
Manager  at  the  appropriate  location 
above.  In  addition  to  personal 
identification  (name.  Social  Security 
Number),  indicate  the  specific  type  of 
record,  the  appropriate  date  or  period  of 
time,  and  the  specific  kind  of  individual 
applying  (e.g..  employee,  former 
employee,  contractor  employee). 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

COttTESTVa  RECORD  PROCEDURES: 

The  NASA  regulations  pertaining  to 
access  to  records  and  for  contesting 
contents  and  appealing  initial 
determinations  by  individual  concerned 
are  set  forth  in  14  CIT?  part  1212. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained  and  Personnel  Office(s). 

NASA  10XROI 

SVSTEM  NAME: 

E.Ychange  Records  on  Individuals. 

SECURITY  CLASSIfKATXm: 

None. 

SYSTEM  location: 

Locations  1.  4.  6.  7.  8,  9.  and  11  as  set 
forth  in  Appendix  A. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  employees  of,  and 
applicants  for  employment,  with  NASA 
Exchanges.  Recreational  Associatioas, 
and  Employers'  Clubs  at  NASA  Centers 
and  members  of  or  participants  in 
NASA  Exchange  activities,  clubs  and/or 
recreational  associations.  Individuals 
with  active  loans  or  charge  accounts  at 
one  or  more  of  the  several  organizations. 

CATEOORC8  OF  RECORDS  M  THE  SYSTEM: 

Exchange  employees'  personnel  and 
payroll  records,  including  injury  claims. 


unemployment  claims,  biographical 
data,  performance  evaluations,  annual 
and  sick  leave  records,  membership  and 
participation  records  on  Exchange- 
sponsored  activities,  clubs  and/ or 
recreational  associations,  and  all  other 
employee  records.  Credit  records  on 
NASA  employees  with  active  accounts. 

AUTHORfTY  FOR  HAINTENANCe  OF  THE  SYSTEM: 

42  use.  2473  and  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1)  To 
Furnish  a  third  party  a  verification  of  an 
employee's  status  upon  written  request 
of  the  employee;  (2)  to  facilitate  the 
verification  of  employee  contributions 
for  insurance  data  with  carriers  and 
collection  agents;  (3)  to  provide  various 
Federal,  State,  and  local  taxing 
authorities  itemized  listing  of 
withholdings  for  individual  income 
taxes;  (4)  to  respond  to  State 
employment  compensation  requests  for 
wage  and  separation  data  on  former 
employees;  (5)  to  report  previous  job 
injuries  to  worker's  compensation 
organizations;  (6)  for  person  to  notify  in 
an  emergency;  (7)  to  report 
unemployment  record  to  appropriate 
State  and  local  authorities;  (8)  when 
requested,  provide  other  employers  with 
work  record;  and  (9)  standard  routine 
uses  1  through  4  inclusive  as  set  forth 
in  Appendix  B. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG.  RETAINING.  AND 
DISPOSING  OF  RECORDS  H  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  electronic 
media. 

rctncvabuty: 

Records  are  indexed  by  individual's 
name 

SAFEGUARDS: 

Records  are  protected  in  accordance 
with  the  requirements  and  procedures 
that  appear  in  the  NASA  regulations  at 
14  CFR  1212.605,  utilizing  locked  file 
cabinets  and/or  secured  rooms. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  Agency 
files  and  destroyed  when  5  years  old  in 
accordance  with  NASA  Records 
Retention  Schedules.  Schedule  9  Item  6/ 
D. 

SYSTEMS  MANAaeR(S)  AND  ADDRESS: 

Associate  Administrator.  Management 
Systems  &  Facilities,  Location  1. 

Subsystem  Managers:  Chairperson, 
Exchange  Council,  Location  6  and  7: 
Treasurer,  NASA  Exchange,  Location  8; 


Exchange  Operations  Manager,  Location 
9;  Manager,  NASA  Exchange,  Location 
1 1 ;  Head,  Administrative  Management 
Branch,  and  Treasurer  Wallops 
Exchange  and  Morale  Association, 
Location  4.  Locations  are  as  set  forth  in 
Appendix  A. 

NOTVKATION  procedure: 

Individuals  may  obtain  information 
from  the  cognizant  Subsystem  Managers 
listed  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
directed  to  the  same  address  as  stated  in 
the  Notification  section  above. 

CONTESTING  RECORD  PROCEDURES: 

The  NASA  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  in  the 
NASA  rules  at  14  CFR  pasrt  1212. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained  and  the  individual's 
supervisor. 

GRC  220RER 

SYSTEM  NAME: 

Glenn  Research  Center  Occupational 
Radiation  Exposure  Records, 

SECURfTV  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Locations  8  and  13  as  set  forth  in 
Appendix  A. 

CATEGORIES  OF  WDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  GRC  employees 
and  contractor  personnel  who  may  be 
exposed  to  radiation. 

CATEGORES  OF  RECORDS  H  THE  SYSTEM: 

Name,  date  of  birth,  exposure  history, 
name  of  license  holder.  Social  Security 
Number,  employment  and  training 
history. 

AUTHORTTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2473;  44  U.S.C.  3101;  42 
U.S.C.  2021,  2073,  2093,  2095.  2111, 
2133,  2134,  2201;  10  CFR  part  20. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1) 
Standard  routine  uses  1  through  4 
inclusive  as  set  forth  in  Appendix  B  and 
(2)  the  Nuclear  Regulatory  Commission 
may  inspect  records  pursuant  to 
fulfilling  their  responsibilities  in 
administering  and  issuing  licenses  to 
use  radiation  sources. 
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POLICIES  AND  PRACTICES  FOR  STORWO, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  electronic 
media. 

RETHIEVABILrTY: 

Records  are  indexed  by  individual's 
name. 

SAFEGUARDS: 

Records  are  personally  supervised 
during  ihe  day  and  locked  in  the  office 
at  night. 

Records  are  protected  in  accordance 
with  the  requirements  and  procedures 
that  appear  in  the  NASA  r^ulations  at 
14  CFR  1212.605. 

RCTENTKW  AND  DISPOSAL: 

Records  are  maintained  in  AgeiKy 
files  and  destroyed  when  75  years  old 
in  accordance  with  NASA  Records 
Retention  Schedules,  Schedule  1  Item 
130/D. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Office  of  Environmental  Health, 
Location  8. 

Subsystem  Manager:  Manager,  Plum 
Brook  Reactor  Facility,  Location  13. 
Locations  are  set  forth  in  Appendix  A. 

NOTIFICATION  PROCEDURE: 

Individuals  may  obtain  information 
from  the  cognizant  System  Manager  or 
Subsystem  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  may  obtain  information 
from  the  appropriate  System  Manager  or 
Subsystem  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

The  NASA  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  in  the 
NASA  rules  at  14  CFR  part  1212 

RECORD  SOURCE  CATEGORIES: 

Individual  is  sole  source. 
GSFC  51  LISTS 
SYSTEM  NAME: 

Locator  and  Information  Services 
Tracking  System  (LISTS). 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Location  4  as  set  forth  in  Appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  onsite  and  offsite  NASA/GSFC 
civil  service  personnel  and  onsite  and 
nearsite  contractors,  tenants,  and  other 


guest  workers  possessing  or  requiring 
badge  identifications. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  order  to  achieve  the  goal  for  LISTS 
of  a  comprehensive  and  accurate  source 
of  information  for  institutional  services 
and  planning,  general  and  personal 
information  as  noted  below  must  be 
collected. 

General  information:  (1)  Last  Name; 
(2)  First  Name;  (3)  Middle  Initial;  (4) 
Nickname;  (5)  Title/Degree;  (6)  Position/ 
Job  TiUe:  (7)  SkiU  ClassificaUon;  (8) 
Administrative  Level;  (9)  Organization 
Code;  (10)  Mail  Code;  (11)  Telephone 
Extension;  (12)  Alternate  Telephone 
Extension:  (13)  Building;  (14)  Room; 
(15)  Shift  Worked;  (16)  Offsite 
Telephone  Number;  (17)  Offsite 
Location;  (18)  Contract  Number;  (19) 
Authorization  Type  if  Non-Contractor/ 
Civil  Service  personnel;  (20)  and  (21) 
Acronym  of  Contractor  and/or  Host 
Organization;  (22)  FAX  Numbers 
(optional);  and  (23)  E-mail  Addresses 
(optional). 

Personal  information:  (1)  Social 
Security  Number;  (2)  Birth  Date;  (3)  Sex; 
(4)  Citizenship;  (5)  If  Not  U.S.  Citizen. 
Immigration  Alien  Number;  (6)  Street 
Residence;  (7)  City  Residence;  (8) 
County  Residence;  (9)  State  Residence; 
(10)  Zip  Code  Residence;  (11)  Residence 
Telephone;  (12)  Name  of  Emergency 
Contact;  (13)  Relationship  of  Emergency 
Contact;  (14)  Telephone  Number  of 
Emergency  ConUct;  and  (15)  Address  of 
Emergency  Contact. 

AUTHORfTY  FOR  MAINTENANCE  FOR  THE  SYSTEM: 

5  U.S.C.  301;  42  U.S.C.  2473:  44 
U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1) 
Disclosures  to  organizations  or 
individuals  having  contract,  legal, 
administrative,  or  cooperative 
relationships  vnth  NASA,  including 
labor  unions,  academic  organizations, 
■governmental  organizations,  nonprofit 
organizations,  and  contractors  and  to 
organizations  or  individuals  seeking  or 
having  available  a  service  or  other 
benefit  or  advantage.  The  purpose  of 
such  disclosures  is  to  satisfy  a  need  or 
needs,  further  cooperative  relationships, 
offer  information,  or  respond  to  a 
request:  (2)  statistical  or  data 
presentations  may  be  made  to 
governmental  or  other  organizations  or 
individuals  having  need  of  information 
about  individuals  in  the  records:  (3) 
disclosure  may  be  made  to  a 
congressional  office  fit)m  the  record  of 
an  individual  in  response  to  written 


inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual; 
and  (4)  standard  routine  uses  1  through 
4  inclusive  as  set  forth  in  Appendix  B 
may  also  apply. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  m  THE  SYSTEM: 
STORAGE: 

Hard-copy  documents  and  electronic 
m.edia. 

ReTRevA»«jTY: 

General  fields  are  indexed  by  any  one 
or  combination  of  choices  to  authorized 
users.  Personal  fields  are  not  retrievable 
except  by  designees  in  the  Security  and 
Library  Offices  and  the  System  Manager. 
For  the  librar>-.  the  retrievability  is  for 
Social  Security  Number,  immigration 
alien  number,  and  name  only. 

SAFEGUARDS: 

Records  are  protected  in  accordance 
with  the  requirements  and  procedures 
which  appear  in  the  NASA  regulations 
at  14  CFR  1212.605,  uUlizing  locked  file 
cabinets  and/or  secured  rooms  and 
through  the  password  and  access 
protections  built  into  the  data  base 
management  software  system. 

RETENTXm  AND  DISPOSAL: 

Records  are  maintained  in  Agency 
files  and  destroyed  when  no  longer 
needed  in  accordance  with  NASA 
Records  Retention  Schedules,  Schedule 
1  Item  104. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Institutional  Support  Office.  Code 
201.0.  Location  4  as  set  forth  in 
Appendix  A. 

NOTIFICATION  PROCEDURE: 

Apply  to  GSFC  Security  Office  at  the 
appropriate  location.  Processing 
requires  a  completed  and  signed  GSFC 
Form  24-27 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

The  NASA  regulations  pertaining  to 
access  to  records  and  for  contesting 
contents  and  appealing  initial 
determinations  by  the  indi\'ulual 
concerned  are  set  forth  in  1  VpFR  part 
1212. 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  the  records 
pertain. 

GSFC  S1RSCR 

SYSTEM  NAME: 

Goddard  Space  Flight  Center 
Radiation  Safet}-  Committee  Records. 
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SECUfWT*  CUkSSIFICATlOM: 

None. 

SYSTEM  location: 

Location  4  as  set  forth  in  Appendix  A. 

CATEQOfllES  or  MnVIOUitLS  COVERED  BY  THE 
SYSTEM: 

Radiation  users  and  custodians  under 
GSFC  cognizance. 

CATEGOfllCS  OF  RECOROS  H  THE  SYSTEM: 

Employment  and  training  history-. 

AUTHORITY  FOR  MAIMTENAMCE  OF  THE  SYSTEM: 

42  U.S.C.  2743:  44  U.S.C.  3101; 
L'SNRC  license  and  GHB  1860.1. 
•Radiation  Safety  Handbook";  GHB 
1860.2.  "Radiation  Safety  Radio 
Frequency";  GHB  1860.3.  "Radiation 
Safety  Laser." 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1) 
The  Nuclear  Regulatory  Commission 
may  inspect  records  pursuant  to 
fulfilling  their  responsibilities  in 
administering  and  issuing  licenses  to 
use  radiation  sources;  (2)  Occupational 
Safety  and  Health  Administration 
(Federal  and  State)  may  inspect  records 
pursuant  to  fulfilling  their 
responsibilities  under  the  occupational 
safety  and  health  laws;  (3)  the 
Environmental  Protection  Agency  may 
inspect  records  pursuant  to  fulfilling 
their  responsibilities  under  the 
environmental  protection  laws  and 
executive  order;  (4)  the  Food  and  Drug 
Administration  may  inspect  records 
pursuant  to  fulfilling  their 
responsibilities  concerning  use  of  lasers 
and  x-rays;  (S)  standard  routine  uses  1 
through  4  inclusive  as  set  forth  in 
Appendix  B. 

POUCIES  AND  FRACnCES  FOR  STORINO, 
RETRIEVmO.  ACCESSWQ,  RETAINWQ,  AND 
OlSFOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

Hard-copy  documents  and  electronic 
media. 

RETRtEVABILTTY: 

Records  are  indexed  by  individual's 
name  only. 

SAFEGUARDS: 

Records  are  located  in  locked  metal 
file  cabinet  in  locked  room  with  access 
limited  to  those  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  Agency 
files  and  destroyed  when  75  years  old 
in  accordance  with  NASA  Records 
Retention  Schedules,  Schedule  1  Item 
130/A. 


SYSTEM  HANAGER(S)  AND  ADDRESS: 

Chief,  Health,  Safety,  and  Security 
Office,  Location  4,  as  set  forth  in 
Appendix  A. 

NOTIFICATION  procedure: 

Individuals  may  obtain  information 
from  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

The  NASA  regulations  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  at  14  CFR 
part  1212. 

RECORD  SOURCE  CATEOORIES: 

Employees. 
JSC  72XOPR 
SYSTEM  NAME: 

lohnson  Space  Center  Exchange 
Activities  Records. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  location: 

Location  5  as  set  forth  in  Appendix  A. 

categories  of  momouALS  covered  by  the 
system: 

Employees  and  past  employees  of 
lohnson  Space  Center  ()SC)  Exchange 
Operations,  applicants  under  the  JSC 
Exchange  Scholarship  Program,  and  JSC 
employees  or  [SC  contractor  employees 
participating  in  sports  or  special 
activities  sponsored  by  the  Exchange. 

categories  of  records  m  the  system: 

For  present  and  past  employees  of  the 
JSC  Exchange  Operations,  the  system 
includes  a  variety  of  records  relating  to 
personnel  actions  and  determinations 
made  about  an  individual  while 
employed  by  the  NASA  Exchange-JSC. 
These  records  contain  information  about 
an  individual  relating  to  birth  date; 
Social  Security  Number;  home  address 
and  telephone  number:  marital  status; 
references;  veteran  preference,  tenure, 
handicap:  position  description,  past  and 
present  salaries,  payroll  deductions, 
leave;  letters  of  commendation  and 
reprimand;  adverse  actions,  charges  and 
decisions  on  charges;  notice  of 
reduction  in  force;  persoimel  actions, 
including  but  not  limited  to, 
appointment,  reassignment,  demotion, 
detail,  promotion,  transfer  and 
separation;  minority  group;  records 
relating  to  life  insurance,  health  and 
retirement  benefits;  designation  of 
beneficiary;  training;  performance 
ratings;  physical  examinations;  criminal 
matters;  data  documenting  the  reasons 


for  personnel  actions  or  decisions  made 
about  an  individual;  awards;  and  other 
information  relating  to  the  status  of  the 
individual. 

For  successful. applicants  under  the 
JSC  Exchange  Scholarship  Program,  the 
system  contains  financial  transactions 
or  holdings,  employment  history, 
medical  data  and  other  related 
information  supplied  by  the  individual 
Center  employees  who  applied  for  the 
Exchange  Scholarship 

For  participants  in  social  or  sports 
activities  sponsored  by  the  Exchange, 
information  includes  employees'  or 
contractors'  employee  identification 
number,  organization,  location, 
telephone  number,  and  other 
information  directly  related  to  status  or 
interest  in  participation  in  such 
activities 

AUTNORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2473;  44  U.S.C.  3101;  NASA 
Policy  Directive  9050.6;  Treasury  Fiscal 
Requirement  Manual,  Part  III. 

ROUTINE  USES  OF  RECORDS  HAWTAINEO  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses  for 
information  maintained  on  JSC 
Exchange  Operations  employees  only: 
(1)  Provide  information  in  accordance 
with  legal  or  poUcy  directives  and 
regulations  to  the  Internal  Revenue 
Service,  Department  of  Labor, 
Department  of  Commerce.  Texas  State 
Government  Agencies,  labor  unions;  (2) 
provide  information  to  insurance 
carriers  with  regard  to  worker's 
compensation,  health  and  accident,  and 
retirement  insurance  coverages;  (3) 
provide  employment  or  credit 
information  to  other  parties  as  requested 
by  a  current  or  former  employee  of  the 
JSC  Exchange  Operations;  and  (4) 
standard  routine  uses  1  through  4 
inclusive  as  set  forth  in  Appendix  B. 

POUCteS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard-copy  doctiments  and  electronic 
media. 

RETniEVABUTY: 

For  JSC  Exchange  employees,  records 
are  maintained  by  name  and  filed  as 
current  or  past  employee.  For 
Scholarship  applicants,  records  are 
maintained  by  name.  For  participants  in 
social  or  sports  activities,  records  are 
maintained  by  name. 

SAFEGUARDS: 

Records  are  located  in  locked  metal 
file  cabinets  with  access  limited  to  those 
whose  official  duties  require  access. 
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RETENTION  AND  DISPOSAL: 

Personnel  records  of  JSC  Exchange 
operations  employees  are  retained 
indefinitely  in  Agency  space  to  satisfy 
payroll,  reemplovment,  unemployment 
compensation,  tax,  and  employee 
retirement  purposes.  For  successful 
applicants  under  the  ISC  Exchange 
Scholarship  Program,  records  are 
maintained  until  completion  of  awarded 
scholarship  and  are  then  destroyed. 
Records  pertaining  to  unsuccessful 
applicants  are  returned  to  the 
individual.  For  participants  in  social  or 
sports  activities,  records  are  maintained 
for  stated  participation  period  and  are 
then  destroyed.  These  cUspositions  are 
in  accordance  with  NASA  Records 
Retention  Schedules,  Schedule  9  Item  6/ 
E. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager.  Exchange  Operations, 
NASA  Exchange-JSC,  Location  5,  as  set 
forth  in  Appendix  A. 

NOTIFICATION  PROCEDURE: 

Individuals  may  obtain  information 
from  the  System  Manager. 

RECORD  ACCESS  PROCEDUR'eS: 
Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

The  NASA  regulations  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  in  14  CFR 

part  1212. 

RECORD  SOURCE  CATEGORIES: 

For  employees  of  the  JSC  Exchange 
Operations,  information  is  obtained 
from  the  individual  employee,  the 
employee  references,  insurance  carriers, 
JSC  Health  Services  Division,  JSC 
Security,  employment  agencies.  Texas 
Employment  Commission,  credit 
bureaus,  and  creditors. 

With  respect  to  the  JSC  Exchange 
Scholarship  Program,  the  information  is 
obtained  from  the  parents  or  guardians 
of  the  scholarship  participants. 

For  JSC  employees  and  JSC  contractor 
employees  participating  in  social  or 
sports  activities  sponsored  by  the 
Exchange,  information  is  obtained  from 
the  individual  participant 

KSC  76RTES: 
SYSTEM  NAME: 

Keimedy  Space  Center  Radiation 
Training  and  Experience  Summary. 

SECURITY  classification: 
None. 

SYSTEM  location: 

Location  6  as  set  forth  in  Appendix  A. 


CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Custodians  and/or  users  of  sources  of 
radiation  (ionizing  and  nonionizing). 
Applicable  to  all  users  or  custodians  at 
KSC  and  NASA  or  NASA  contractor 
persoimel  at  Cape  Canaveral  Air  Force 
Station,  Florida,  or  Vandenberg  Air 
Force  Base,  California. 

CATEGORIES  OF  RECOROS  IN  THE  SYSTEM: 

.    Individual's  name  and  radiation 
related  training  and  experience. 

AUTHORTTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2473;  44  U.S.C.  3101;  42 
use.  2021.  2111,  2201,  2232.  2233;  10 
CFR  part  33  for  Federal  Licensee;  and 
Florida  Administrative  Code,  Chapter 
10 1>-56  for  State  Licensee. 

ROUTINE  USES  OF  RECOROS  UUKTUHED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  include  (1)  disclosure  to 
Air  Force  Radiation  Protection  Officers 
at  Eastern  Space  and  Missile  Center, 
Patrick  Air  Force  Base,  Florida,  and 
Vandenberg  Air  Force  Base,  California, 
to  governmental  and  private  license 
holders,  and  to  NASA  contractors  using 
sources  of  radiation  to  facilitate 
protection  of  the  indiiidual  and  the 
public;  (2)  standard  routine  uses  1 
through  4  inclusive  as  set  forth  in 
Appendix  B. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECOROS  IN  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  electronic 

media. 

RETHIEVABUnY: 

Records  are  indexed  by  individual's 

name. 

SAFEGUARDS: 

Records  are  personally  supervised 
during  the  day  and  locked  in  the  office 
at  night.  Records  are  protected  in 
accordance  with  the  requirements  and 
procedures,  which  appear  in  the 
•  applicable  NASA  regulations  at  14  CFR 
1212.605. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  Agency 
files  and  destroyed  when  75  years  old 
in  accordance  with  NASA  Records 
Retention  Schedules.  Schedule  1  Item 
130/B. 

SYSTEM  MANAQ£R(S)  AND  ADDRESS: 

KSC  Radiation  Protection  Officer. 
Location  6  as  set  forth  in  Appendix  A. 

NOTIFICATION  PROCEDURE: 

Individuals  may  obtain  information 
fi-om  the  System  Manager. 


RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTMG  RECORD  PROCEDURES: 

The  NASA  regulations  for  access  lo 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  at  14  CFR 
part  1212. 

RECORD  SOURCE  CATEOOReS: 

Individual  is  sole  source. 
KSC  76STCS 

SYSTEM  NAME: 

Kennedy  Space  Center  Shuttle 
Training  Certification  System  (YC-04). 

SECURITY  cussificatxm: 
None. 

system  locatkm: 
Location  6  as  set  forth  in  Appendix  A. 

categories  of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Kennedy  Space  Center  (KSC)  civil 
service,  KSC  contractor,  and  Department 
of  Defense  personnel  who  have  received 
systems,  safety,  reliability  and  qualitj' 
assurance,  and  skills  training  in  support 
of  KSC  or  Space  Shuttle  operations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  training  attendance  and 
certifications,  including  certifications  of 
physical  ability  to  perform  hazardous 

tasks. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  use.  2473:  44  U.S.C.  310] 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1) 
Disclosure  is  made  of  information  on 
employees  of  KSC  contractors  to  those 
contractor  organizations  and  to  the  Base 
Operations  contractor,  to  facilitate  the 
performance  of  the  contracts.  The  Base 
Operations  contractor  compiles  these 
training  records  for  KSC;  (2)  standard 
routine  uses  1  through  4  inclusive  as  set 
forth  in  .\ppendix  B 

POLICIES  AND  PRACTICES  FOR  STOHWO. 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DtSPOSWG  OF  RECOROS  W  THE  SYSTSI: 
STORAGE: 

Hard-copy  documents  and  electronic 
media.  AU  records  for  KSC  are 
maintained  by  a  NASA  contractor  on 
computer  tape  with  printouts  made  as 
required.  Bar  code  readers  are  utilized 
for  transfer  of  information  on  course 
attendees  to  a  central  processing  unit  by 
contractor  personnel. 

RETIlieVABajTY: 

Indexed  by  Social  Security  Number 
and  individual's  name. 
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SAFEGUARDS: 

These  training  records  are  maintained 
under  administrative  control  of 
responsible  organizations  in  areas  that 
are  locked  when  not  in  use.  In  addition, 
records  are  safeguarded  in  accordance 
with  the  requirements  and  procedures, 
which  appear  in  the  NASA  regulations 
at  14CFR  1212. fi05. 

RETENTION  AHO  disposal: 

Records  are  maintained  in  Agency 
files  and  destroyed  3  years  after  trainee 
is  separated  from  NASA  in  accordance 
with  NASA  Records  Retention 
Schedules.  Schedule  8  Item  33. 

SYSTEM  MANAGER(S)  ANO  AOORESS: 

Chief.  Human  Resources  Development 
Branch.  Location  6.  as  set  forth  in 
Appendix  A. 

NomcATXW  procedure: 

Individuals  may  obtain  information 
from  the  System  Manager. 

REConos  ACCESS  procedures: 

Same  as  above. 

COMTESTMQ  RECORD  PROCEDURES: 

The  NASA  regulations  for  access  to 
records  and  for  contesting  contents  and 
for  appealing  initial  determinations  by 
the  individual  concerned  appear  at  14 
CFRpart  1212. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  frrtm  class 
input,  rosters,  operational  records, 
reports  of  physical  examination 
completions,  and  actions  implemented 
by  certification  boards. 

KSC  76XRAO 

SYSTEM  NAME: 

Kennedy  Space  Center  Occupational 
External  Radiation  Exposure  History  for 
Nuclear  Regulatorv'  Commission 
Licenses. 

SECunnv  classification: 
None 

SYSTEM  LOCATKW: 

Location  6  as  set  forth  in  Appendix  A. 

CATEGORIES  OF  INOVIOUALS  COVERED  BY  THE 
SYSTEM: 

KSC  civil  service  persotmel  and  KSC 
contractor  personnel  who  have  received 
radiation  exposure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  date  of  birth,  exposure  history. 
name  of  license  holder.  Social  Security 
Number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  VS.C.  2473:  44  U.S.C.  3101;  42 
use.  2021.  2073.  2093.  2095.  2111. 


2133.  2134,  and  2201;  10  CFR  part  20 
for  Federal  Licensee;  and  Florida 
Administrative  Code.  Chapter  10  D-56 
for  State  Licensee. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

The  following  are  routine  uses:  (1) 
Disclosure  to  Air  Force  Radiation 
Protection  Offices  at  Eastern  Space  and 
Missile  Center.  Patrick  Air  Force  Base. 
Florida,  and  Vandenberg  Air  Force  Base. 
California,  to  governmental  and  private 
license  holders,  and  to  NASA 
contractors  using  radioactive  materials 
or  ionizing  radiation  producing  devices 
to  facilitate  the  protection  of 
individuals;  (2)  standard  routine  uses  1 
through  4  inclusive  as  set  forth  in 
Appendix  B. 

POLiaES  AND  PRACnCES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAMMG,  ANO 
OISPOSIHG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard-copy  documents  and  electronic 
media. 

retrcvaouty: 

Records  are  indexed  by  the 
individual's  name. 

SAFEGUARDS: 

Records  are  personally  supervised 
during  the  day  and  locked  in  the  office 
at  night.  Records  are  protected  in 
accordance  with  the  requirements  and 
procedures,  which  appear  in  the  NASA 
regulations  al  14  CFR  1212.605. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  Agency 
files  and  destroyed  when  75  years  old 
in  accordance  with  NASA  Records 
Retention  Schedules,  Schedule  1  Item 
130/C. 

SYSTEM  MAMAG£R(S)  ANO  ADORESS: 

KSC  Radiation  Protection  Officer. 
Location  6.  as  set  forth  in  Appendix  A. 

NOrnCATION  PROCEDURE: 

hidividuals  may  obtain  information 
from  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

C0HTKT1NG  RECORD  PROCEDURES: 

The  NASA  regulations  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  appear  at  14  CFR 
part  1212. 

RECORD  SOURCE  CATEGORES: 

hidividual  is  sole  source. 


APPENDIX  A— LOCATION  Nl/MBERS  AND 
MAIUNG  ADDRESSES  OF  NASA 
INSTALLATIONS  AT  WHICH  RECORDS 
ARE  LOCATED 

Localion  1. 
NAS.\  Headquarters.  National  Aeronautics 
and  Space  Administration  Washington. 
DC  20546-0001 
Location  2. 
Ames  Research  Center.  National 
Aeronautics  and  Space  Administration. 
Moffelt  Field.  CA  94035-1000 
Localion  3. 
Dryden  Flight  Research  Center.  .National 
Aeronautics  and  Space  Administration. 
PC  Box  273.  Edwards.  CA  93523-0273 
Location  4. 
Goddard  Space  Flight  Center.  National 
.-\eronautics  and  Space  Administration. 
Creenbell.  MD  20771-0001 
Location  5. 
Lyndon  B.  lohnson  Space  Center.  National 
AeranauticS'and  Space  Administration. 
Houston.  TX  77058-3696 
Location  6. 
fohn  F.  Kennedy  Space  Center.  National 
Aeronautics  and  Space  Administration. 
Kennedy  Space  Center.  FL  32899-0001 
Localion  7. 
L.angley  Research  Center.  National 
Aeronautics  and  Space  Administration. 
Hampton.  VA  23681-2199 
Localion  8. 
lohn  H.  Glenn  Research  Cenler  at  Lewis 
Field.  National  Aeronautics  and  Space 
Administration.  21000  Brookpark  Road. 
Cleveland.  OH  44135-3191 
Location  9. 
Geolge  C.  Marshall  Space  Flight  Center. 
National  Aeronautics  and  Space 
Administration.  Marshall  Space  Flight 
Center  AL  35B12-tK101 
Location  10. 
HQ  NASA  Management  OfBco-JPL, 
National  Aeronautics  and  Space 
Administration.  4800  Oak  Grove  Drive. 
Pasadena.  CA  91109-8099 
Location  11. 
lohn  C.  Stennis  Space  Center.  National 
Aeronautics  and  Space  Administration. 
Stennis  Space  Cenler.  MS  39529-6000 
Location  12. 
ISC  While  Sands  Test  Facility.  National 
Aeronautics  and  Space  .administration. 
PO  Drawer  MM.  Las  Cnices.  NM  88004- 
0020 
Location  13. 
GRC  Plum  Brook  Station,  National 
Aeronautics  and  Space  Administration. 
Sandusky.  OH  44870 
Location  14. 
MSEC  Michoud  Assembly  Facility. 
National  Aeronautics  and  Space 
Administration.  PO  Box  29300.  New 
Orleans.  LA  70189 
Location  15. 
NASA  Independent  Verification  and 
Validation  Facility  (NASA  IV&V).  100 
University  Drive.  Fairmont.  WV  26554 
Location  16. 
Edison  Post  of  Duty,  c/o  DQS,  PO  1054. 
Edison.  N|  08818 
Location  17. 
Western  Field  Office.  Glenn  Anderson 
Federal  Building,  501  West  Ocean  Blvd., 
■  Long  Beach.  CA  90802-»222 
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.\PPE.MDIX  B— STANDARD  ROUTINE 

USES— NASA 

The  following  routine  uses  of  information 
contained  in  systems  of  records,  subject  to 
the  Privacy  Act  of  1974.  are  standard  for 
many  NASA  systems.  They  are  cited  by 
reference  in  the  paragraph  "Routine  uses  of 
rec-ords  maintained  in  the  system,  including 
calegories  of  users  and  the  purpose  of  such 
uses"  of  the  Federal  Register  Notice  on  those 
systems  to  whirji  they  apply. 

.Standard  Routine  Use  No.  1— LAW 
iCNFORCEMENT— In  the  event  that  this 
system  of  records  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  bv  regulation, 
rule  or  order  issued  pursuant  thereto,  the 
relevant  records  in  the  system  of  records  may 
be  referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  Federal.  State. 
local  or  foreign,  charged  with  the 
responsibility  of  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule,  regulation 
or  order  issued  pursuant  thereto. 
Standard  Routine  Lse  No.  2 — 
DISCLOSURE  WHEN  REQUESTING 
INFORMATION— A  record  from  this  system 
of  records  may  be  disclosfid  as  a  'routine  use' 
to  a  Federal.  State,  or  local  agency 
maintaining  civil,  criminal,  or  other  relevant 
enforcement  information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant  to 
an  agency  decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance  of  a 
security  clearance,  the  letting  of  a  contract, 
or  the  issuance  of  a  license,  grant .  or  other 
benefit. 

Standard  Routine  Use  No.  3 — 
DISCLOSURE  OF  REQUESTED 
INFORMATION— A  record  from  this  system 
of  records  may  be  disclosed  to  a  Federal 
agency,  in  respon.se  to  its  request,  in 
connection  with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an  investigation  of 
an  employee,  the  letting  of  a  contract,  or  the 
issuance  of  a  license,  grant,  or  other  benefit 
by  the  requesting  agency .  to  the  extent  that 
the  information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the   - 
matter. 

Standard  Routine  Use  No.  4— COURT 
OR  OTHER  FORMAL  PROCEEDINGS— 
In  the  event  there  is  a  pending  court  or 
formal  administrative  proceeding,  any 
records  which  are  relevant  to  the 
proceeding  may  be  disclosed  to  the 
[)epartment  of  justice  or  other  agency 
for  purposes  of  representing  the 
Government,  or  in  the  course  of 
presenting  evidence,  or  they  may  be 
produced  to  parties  or  counsel  involved 
in  the  proceeding  in  the  course  of 
pretrial  discovery. 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Cominents 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Ser\  ices — Washington.  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules^  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agenc\'  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory' 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  January' 
27.  2000.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  anv 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
"Management  Division  (NWML). 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  ^eir 
request. 

FOR  FURTHER  INFORHATION  CONTACT: 
Marie  Allen.  Director.  Life  Cycle 


Management  Division  (NWML). 
.National  Archives  and  Records 
.Administration.  8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Telephone:  (301)713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  ihis 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
to  conduct  it.?  business.  Some  schedules 
are  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
subdivisions  Most  schedules,  however, 
cover  records  of  only  one  office  or 
program  or  a  few  series  of  records.  Many 
of  these  update  previously  approved 
schedules,  and  some  include  records 
proposed  as  permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  Stales.  This 
approval  is  granted  only  after  a 
thorough  consideration  oftheir 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government  s  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unitfs)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  scheidules  that  cover  records 
thai  may  be  accumulated  throughout  an 
agency  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary'  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  al  the  file  unit 
level  as  well  as  their  disposition.  If 
NAItA  staff  has  preparetj  an  appraisal 
memorandum  for  the  schedule,  it  too. 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1  -  Department  of  Commerce.  Bureau 
of  the  Census  (Nl-29-00-01.  2  items,  1 
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temporary  item).  Completed  paper 
questionnaire  forms  of  the  2000 
Decennial  Census,  and  the  Individual 
Census  Record  File  in  electronic  format. 
The  completed  paper  questionnaires  are 
sent  to  the  Data  Capture  Centers  for 
processing.  The  paper  forms  are 
scanned  to  create  electronic  images  of 
the  questionnaires,  which  are  proposed 
for  disposition  in  Disposition  job  No. 
N 1-29-00-02  All  information  from  the 
scazmed  electronic  image  files  is 
transferred  to  the  tadividual  Census 
Record  File,  which  is  proposed  for 
permanent  retention. 

2.  Department  of  Commerce.  Bureau 
of  the  Census  (Nl-29-00-02.  52  items. 
35  temporary  items).  Comprehensive 
schedtde  pertaining  to  all  textual  and 
electronic  records  of  the  2000  Decennial 
Census,  except  the  paper  questionnaire 
forms  and  Individual  Census  Record 
File  which  are  proposed  for  disposition 
in  Disposition  (ob  No.  Nl-29-00-1.  The 
schedule  covers  six  major  prtx:esses  of 
the  decennial  census;  address  list 
development,  data  collection,  data 
capture,  data  processing,  accuracy  and 
coverage  evaluations,  and  data  products. 
Also  included  are  program  and 
administrative  records  such  as  pre-test 
questionnaires,  contracts  and  related 
records,  source  documents  relating  to 
research,  evaluation,  and  experimental 
programs.  Records  proposed  for 
disposal  include  address  lists  and  map 
update  records,  block  canvassing, 
special  place  and  group  quarters 
inventories,  local  updates  to  census 
address  lists,  new  construction  lists, 
updates  or  revisions  to  census  maps  in 
electronic  formal,  update/leave 
questionnaires,  urban  update^leave 
questionnaires,  list  enimieration  and 
address  registers,  updates  and  revisions 
to  the  Master  Address  File, 
questionnaires,  maps,  and  address 
registers  created  for  special 
enumerations,  respondent  data  collected 
by  telephone  assistance  and  through  the 
Internet  response  program,  operations 
and  control  records,  electronic  images  of 
scanned  paper  questionnaires, 
unprocessed  electronic  source  fUes  of 
information  captured  from  the 
electronic  images,  the  Decennial 
Response  File,  the  Census  Unedited 
File,  the  Census  Unedited  File  Sample. 
the  Census  Edited  File,  the  Census 
Edited  File  Sample,  the  Accuracy  and 
Coverage  Evaluation  (ACE)  address  lists, 
ACE  telephone  interview  records, 
personal  interview  records  and  maps, 
dual  system  estimates.  .^CE  support  and 
management  records.  Census  2000 
contracts  and  related  records,  census 
pretest  records,  research,  evaluation, 
and  experimental  program  records,  and 


records  created  using  electronic  mail 
and  word  processing  applications. 

Records  proposed  for  permanent 
retention  include  the  final  Census  2000 
electronic  maps,  the  final  electronic 
Decennial  Master  Address  File  and 
documentation,  the  Census  2000  Detail 
File,  the  Hundred  Percent  Estimated 
Detail  File,  the  Sample  Estimated  Detail 
File,  the  State  Populations  Totals  File, 
the  Redistricting  Data  File,  the  Block- 
Level  Data  File,  the  statistically 
corrected  and  uncorrected  Hundred 
Percent  Data  Summary  Files,  the 
Sample  Data  Summary  File,  the  Public 
Use  Microdata  Sample  Files,  the 
statistically  corrected  and  uncorrected 
Congressional  District  Data  Summary 
Files,  and  all  other  final  data  products 
created  for  Island  areas  or  other  special 
demographic  or  geographic 
enumerations. 

Oaled:  December  8. 1999 
Michad  |.  Knilz, 

Assistant  Archivist  for  Record  Serricvs — 
Washington.  DC. 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Sct>edules  for  Electronic 
Capias  Previously  Covered  by  General 
Records  Schedule  20;  Availability  and 
Roquast  tar  Comments 

agency:  National  .\rchives  and  Records 
Administration.  Office  of  Records 
Services — Washington,  DC. 
action:  Notice  of  availability  of 
proposed  records  schedules:  request  for 
comments.  

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal. 

This  request  for  comments  pertains 
solely  to  schedules  for  electronic  copies 


of  records  created  using  word 
processing  and  electronic  mail  where 
the  recordkeeping  copies  are  already 
scheduled.  (Electronic  copies  are 
records  created  using  word  processing 
or  electronic  mail  software  that  remain 
in  storage  on  the  computer  system  after 
the  recordkeeping  copies  are  produced.) 

These  records  were  previously 
approved  for  disposal  under  General 
Records  Schedule  20.  Items  13  and  14. 
Pursuant  to  NARA  Bulletin  99-04. 
agencies  must  submit  schedules  for  the 
electronic  copies  associated  with 
program  records  and  administrative 
records  not  covered  by  the  General 
Racortls  Schedules.  NARA  invites 
public  comments  on  such  records 
schedules,  as  required  by  44  U.S.C. 
3303a(a).  To  facilitate  review  of  these 
schedules,  their  availability  for 
comment  is  announced  in  Federal 
Register  notices  separate  from  those 
us«d  for  other  records  disposition 
schedules. 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  January 
27,  2000  On  request.  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  concerning  a  proposed 
schedule.  These,  too.  may  be  requested 
Requesters  will  be  given  30  days  to 
submit  comments. 

Some  schedules  submitted  in 
accordance  with  NARA  Bulletin  99-04 
group  records  by  program,  fimction,  or 
ocganizatiooal  element.  These  schedules 
do  not  include  descriptions  at  the  file 
series  level,  but,  instead,  provide 
citations  to  previously  approved 
schedules  or  agency  records  disposition 
manuals  (see  Supplementary 
Information  section  of  this  notice).  To 
facilitate  review  of  such  disposition 
requests,  previously  approved  schedules 
or  manuals  that  are  cited  may  be 
requested  in  addition  to  schedules  for 
the  electronic  copies.  NAi^  will 
provide  the  first  100  pages  at  no  cost. 
NARA  may  charge  S  20  per  page  for 
additional  copies.  These  materials  also 
may  be  examined  at  no  cost  at  the 
National  Archives  at  College  Park  (8601 
Adelphi  Road.  College  Park.  MD). 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records,  mgtearch2.nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
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submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  and/or  copies  of 
previously  approved  schedules  or 
manuals  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director.  Life  Cvcle 
Management  Division  (N\VML). 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 
Telephone:  (301)  7T3-7110.  E-mail: 
records.mgttterch2.nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
penods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timelv  transfer 
into  the  National  .\rchives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Routine  administrative  records  common 
to  most  agencies  are  approved  for 
disposal  in  the  General  Records 
Schedules  (GRS),  which  are  disposition 
schedules  issued  by  NARA  that  apply 
Government-wide. 

In  the  past.  NARA  approved  the 
disposal  of  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  via  General  Records 
Schedule  20.  Items  13  (word  processing 
documents)  and  14  (electronic  mail). 
However.  NARA  has  determined  that  a 
different  approach  to  the  disposition  of 
electionic  copies  is  needed,  hi  1998.  the 
Archivist  of  the  United  States 
established  an  interagency  Electronic 
Records  Work  Group  to  address  this 
issue  and  pursuant  to  its 
recommendations,  decided  that  agencies 
must  submit  schedules  for  the  electronic 
copies  of  program  records  and 
administrative  records  not  covered  by 
the  GRS.  On  March  25. 1999.  the 
ArtJiivist  issued  NARA  Bulletin  99-04. 
which  tells  agencies  what  they  must  do 
to  schedule  electronic  copies  associated 
with  previously  scheduled  program 
records  and  certain  administrative 
records  that  were  previously  soheduled 
under  GRS  20.  Items  13  and  14. 

Schedules  submitted  in  accordance 
with  NARA  Bulletin  99-04  only  cover 
the  electronic  copies  associated  with 
previously  scheduled  series.  Agencies 
that  wish  to  schedule  hitherto 
unscheduled  series  must  submit 
separate  SF  115s  that  cover  both 


recordkeeping  copies  and  electronic 
copies  used  to  create  them. 

In  developing  SF  115s  for  the 
electronic  copies  of  scheduled  records, 
agencies  may  use  either  of  two 
scheduling  models.  They  may  add  an 
appropriate  disposition  for  the 
electronic  copies  formerly  covered  by 
GRS  20.  Items  13  and  14,  to  ever>'  item 
in  their  manuals  or  records  schedules 
where  Uie  recordkeeping  copy  has  been 
created  with  a  word  processing  or 
electronic  mail  appUcation.  This 
approach  is  described  as  Model  1  in 
Bulletin  99-04.  Alternatively,  agencies 
may  group  records  by  program, 
function,  or  organizational  component 
and  propose  disposition  instructions  for 
the  electronic  copies  associated  with 
each  grouping.  This  approach  is 
described  as  Model  2  in  the  Bulletin. 
Schedules  that  follow  Model  2  do  not 
describe  records  at  the  series  level. 

For  each  schedule  covered  by  this 
notice  the  following  information  is 
provided:  name  of  the  Federal  agency 
and  any  subdivisions  requesting 
disposition  authority:  the  organizational 
unit(s)  accumulating  the  records  or  a 
statement  that  the  schedule  has  agency- 
wide  applicability  in  the  case  of 
schediUes  that  cover  records  that  may  be 
accumulated  throughout  an  agency:  the 
control  number  assigned  to  each 
schedule:  the  total  number  of  schedule 
items:  the  number  of  temporary  items 
(the  record  series  proposed  for 
destruction):  a  brief  description  of  the 
temporary  electroiuc  copies;  and 
citations  to  previously  approved  SF 
115s  or  printed  disposition  manuals  that 
scheduled  the  recordkeeping  copies 
associated  with  the  electronic  copies 
covered  by  the  pending  schedule.  If  a 
cited  manual  or  schedule  is  available 
from  the  Government  Printing  Office  or 
has  been  posted  to  a  publicly  available 
Web  site,  this  too  is  noted. 

Further  information  about  the 
disposition  process  is  available  on 
request 


Schedules  Pending 

1  Department  of  Defense.  Office  of 
the  Inspector  General  (N9-509-00-01 . 
163  items.  163  temporary  items). 
Electronic  copies  of  docimients  created 
using  electronic  mail  and  word 
processing  that  relate  to  the  programs 
and  activities  of  the  Office  of  the 
Inspector  General.  Included  are 
electronic  copies  of  records  relating  to 
administration,  personnel  management, 
planning  and  management,  budget  and 
finance,  auditing,  investigations,  and 
iiupections.  This  schedule  follows 
Model  1  as  described  in  the 
StIPPLEMBfTARY  INFORMATION  section  of 
this  notice.  Recordkeeping  copies  of 


these  files  are  included  in  Disposition 
Job  Nos.  Nl-330-88-4.  Nl-330-90-4. 
Nl-330-92-4.  Nl-509-93-1.  Nl-509- 
93-2.  and  Nl-509-97-1. 

2.  Federal  Communications 
Commission.  Wireless  Bureau  (N9-173- 
00-4. 1  item,  1  temporary  item). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  relate  to  the 
development  and  administration  of 
policies  and  programs  for  the  regulation 
of  two-way  radio  communications 
systems.  Included  are  electronic  copies 
of  records  pertaining  to  licensing, 
general  operations,  budgets,  committee 
and  conference  activities,  exemptions 
from  treaty  requirements,  rulemaking, 
enforcements,  and  antennae  structure 
registration.  This  schedule  follows 
Model  2  as  described  in  the 
SUPPLEMENTARY  INFOAMATKtN  section  of 
this  notice  Recordkeeping  copies  of 
these  files  are  included  in  Disposition 
lob  Nos.  NCl-173-78-2.  NCl-173-79- 
1.  Nl-173-84-3.  Nl-173-84-4.  Nl- 
173-94-2.  and  Nl-173-9ft-6. 

Dated:  December  6.  1999. 
Michael  [.  Kurtz. 

.Assistant  Archinsl  for  RecortI  Services- 
Washington,  DC 

IFR  Doc  99-32166  Filed  12-10-99:  8:45  am{ 
siuJNO  eooc  rsis-oi-a 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

SES  Performance  Review  Board 

AGENCY:  The  National  Endoivment  for 
the  Humanities.  NFAH. 
ACTION:  Notice. 

StiMMARY:  This  notice  azmotmces  the 
membership  of  the  Performance  Review 
Board  of  the  National  Endovs-ment  for 
the  Humanities 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  G.  Connelly.  Director  of 
Human  Resources.  .National  Endowment 
for  the  Humanities.  1100  Pennsvlvania 
Avenue.  NW,  Washington.  DC  20506: 
telephone  (202)  606-8415. 
SUPPLEMENTARY  INFORMATION:  5  U.S.C 
3393  and  4314(c)  (1)  through  (5)  require 
each  agency  to  establish,  in  accordance 
with  regulations  prescribed  by  the 
Office  of  Personnel  Management,  both 
an  executive  resources  board  and  a 
performance  rev  iew  board  for  SES.  The 
National  Endowment  for  the  Humanities 
has  a  combined  Board,  which  is  referred 
to  as  the  Executive  Resources  and 
Performance  Review  Board  (ERPRB). 

Effective  January  1.  2000.  the 
members  of  the  National  Endowment  for 
the  Humanities  SES  Performance 
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Review  Board  selected  to  serve  two-year 
appointments  are  Carol  Watson.  Senior 
Advisor — Board  Chairman.  Nancy 
Rogers.  Director.  Division  of  Public 
Programs  and  leffrey  Thomas.  Director. 
Office  of  Strategic  Planning.  Ann  Young 
Orr.  Chief  of  Staff  and  Virginia  R. 
Canter.  General  Counsel,  will  serve  until 
replaced. 
WUliaiD  R.  Ferris. 
Chairman. 

IFR  Doc.  99-32169  Filed  12-10-99:  8:45  ami 
MLUNOCOOE  7S3>-01-II 


NUCLEAR  REGULATORY 
COMMISSION 

Correction  to  Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  tor 
a  Hearing 

On  November  8.  199S  (64  FR  60854). 
the  Federal  Register  published  a  Notice 
of  Consideration  of  Issuance  of 
.\mendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing. 
On  page  60855.  bottom  paragraph  of 
column  3,  the  notice  identified 
■"issuance  of  amendment  to  the  NMP2 
operating  licen.se."  The  "issuance  of 
amendment  to  the  NMP2  operating 
license"  should  read  "issuance  of 
amendment  to  the  FItzPatrick  operating 
license." 

Dated  at  Rockville.  Maryland,  this  7tth  day 
of  E)eceniber  1999. 

For  the  Nuclear  Regulatory  CoimniAsion. 
Guy  S.  Vi«iig,  St.. 
Profect  Manager.  Section  t.  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Suclear  Reactor 
Regulation. 

IFR  Doc.  99-32189  Filed  12-10-99:  8:45  ami 
■UMO  COOC  7MM>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Development  of  Guidelines  for 
Voluntary  Industry  Initiath/ss  and 
Notice  ol  Public  Meeting  Wltti  tile 
Nuclear  Energy  Institute  (NEI)  and 
Mambers  of  t»w  PuMIe 

agency:  Nuclear  Regulatory 

(Commission. 

ACTION:  Notice  of  public  meeting  and 

request  for  comments. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  requests  public 
participation  and  input  in  the 
development  of  Guidelines  for 
Voluntary  industry  initiatives.  The  NRC 
in  a  staH  requirements  memorandum 
(SRM)  dated  May  27.  1999  (fittp.// 


ivww.nrc.gov/NBC/CO\ttf/SS/ON/SRMy 
1999-063srm.hlml)  approved  the  use  of 
volimtary  industry  initiatives  as  an 
appropriate  substitute  for  NRC 
regulatory  action.  The  voluntary 
initiatives  may  he  used  where  the  action 
to  be  taken  is  needed  to  meet  existing 
requirements,  or  for  cases  where  a 
substantial  increase  in  overall 
protection  can  be  achieved  with  costs  of 
implementation  justifying  the  increased 
protection.  The  SRM  was  issued  in 
response  to  SECY-99-063.  "The  Use  by 
Industry  of  Voluntary  Initiatives  in  the 
Regulatory  Process."  dated  Mani 
2,1999  (http://www.nrc.gov/NRC/ 
COMMISSION/SECYS/1999- 
CI63scy.html). 

DATES:  December  21. 1999.  from  8:30  am 
to  12:00  noon. 

ADOflESSES:  Nuclear  Regulatory 
Commission,  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville, 
Maryland  20852-2738,  in  Room  0-8-B- 
4. 

SUPPLEMENTARY  INFORMATKM:  On 
October  27.  1999.  a  stakeholders 
meeting  was  held  in  Rosemont.  Illinois, 
to  obtain  input  from  the  industry,  the 
Nuclear  Energy  Institute  (NEI).  and  the 
public  for  the  development  of  a 
regulatory  framework  to  support  the 
implementation  of  volimtary  industry 
initiatives.  The  NRC  staff  presented  an 
outline  of  a  process  for  the  development 
of  guidelines  in  order  to  facilitate 
discussion.  The  meeting  emphasis  was 
focused  on  nino  areas,  as  specified  in 
SECY-99-063: 

•  Definition  and  initiation  of 
voluntary  industry  initiatives, 

•  Identification  of  staff  and  industry 
roles, 

•  Tracking  of  licensee  commitments. 

•  Planning  and  resouTce  allocation, 

•  Fee  management. 

•  Developing  inspection  and 
monitoring  guidelines. 

•  Public  participation. 

•  Developing  enforcement 
pnx:edures.  and 

•  Schedule  for  finalizing  guidelines/ 
prix:ess. 

The  meeting  summary  is  available 
through  AD/\MS. 

Meeting  Information 

The  NRC  staff  intends  to  conduct  a 
follow-up  meeting  with  interested 
members  of  the  industry.  NEI,  and  the 
public,  on  Tuesday,  December  21, 1999. 
from  8:30  a.m  -12:00  p.m..  at  the  U.S. 
Nuclear  Regulatory  Commission 
Headquarters.  This  meeting  will  solicit 
additional  information  related  to  the 
development  of  guidelines  to  allow  the 
drafting  of  a  regulatory  framework  that 
supports  the  implementation  of 
voluntary  industry  initiatives. 


December  21, 1999 — Agenda 

Agenda:  Preliminary  agenda  is  as 
follows  (a  final  agenda  will  be  available 
at  the  meeting): 
8:30  a.m.     Introduction 
8:45-9:00    Overview  of  issues 
9:00-11:30     t)iscussion  of  specific 
points,  including: 
1  NRC  Regulatory  Actions 
a.  Imposition  of  new  regulatory 
requirements  based  upon  current 
regulations/compliance  (design  and 
licensing  basis) 
b  Emergent  technical/regulatory 
issues 

c.  Safety  significance 

d.  Regulatory  scope — within  and 
outside  of  current  regulatory 
requirements 

2.  NRC  use  of  volimtary  industry 
initiatives  ".  .  .  as  an  appropriate 
substitute  for  regulatory  action." 
Industry  initiatives  and  guidelines: 

a.  Endorsed  by  NRC  as  acceptable 
means  to  meet  the  requirement  of  a 
regulation 

b.  Endorsed  by  NRC  as  acceptable 
means  for  addressing  an  NRC  issue 
or  concern 

c.  Not  endorsed  by  NRC.  but 
recognized  as  an  acceptable  means 
for  addressing  an  NRC  issue  or 
concern 

d.  Non-regulator)'  issues 

e.  Licensee  commitments 

f.  Inspection  and  enforcement 

3.  NRC  credits  industry  action  in 
implementing  voluntary  industry 
initiatives 

4.  NEI's  input  to  process  development 
1 1 :30-l  1  ;4S     Wrap-up  discussion 

Location:  U.S.  Nuclear  Regulatory 
Commission  Headquarters.  One  White 
Flint  North.  11555  Rockville  Pike. 
Rockville.  MD  20852-2738,  in  Room  O- 
8-B-4. 

Registration:  No  registration  fee  for 
meeting:  however,  notification  of 
attendance  is  requested  so  that  adequate 
space,  etc..  for  the  meeting  can  be 
arranged.  Persons  interested  in 
additional  information  regarding, 
attending  or  participating  in  this 
meeting  should  notify  C.  E.  Carpenter. 
Office  of  Nuclear  Reactor  Regulation.  M/ 
S  0-7-D-4.  U.S.  Nuclear  Regulatory 
Corrunission.  Washington,  DC,  20555- 
0001.  301-415-2189,  email 
cec©nrc.gov. 

Solicitation  of  Comments  from 
Stakeholders:  The  NRC  staff  is  soliciting 
additional  stakeholder  comments  from 
interested  parties  on  both  the  technical 
and  regulatory  aspects  related  to  the 
development  of  guidelines  to  allow  the 
drafting  of  a  regulatory  framework  that 
supports  the  implementation  of 
voluntan'  industrv  initiatives.  The  staff 


requests  that  all  such  conunents  be 
forwarded  to  the  below  contact  no  later 
than  lanuary  30,  2000,  for  consideration 
in  the  final  proposal  that  will  be 
submitted  for  Commission  approval  by 
May  30,  2000.  Comments  submitted 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  on  or  before  this 
date. 

To  Submit  Comments:  Submit  written 
comments  to  C.  E.  Carpenter,  Office  of 
Nuclear  Reactor  Regulation,  M/S  0-7- 
D-4.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC.  20555- 
0001.  301-415-2169.  email 
cecQnrc.gov.  Written  comments  may 
also  be  delivered  to  11545  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
ajn.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street.  NW 
(Lower  Level),  Washington,  DC. 

Contact:  C.  E.  Carpenter.  301-415- 
2169,  email  cec®nrc.gov. 

Dated  at  Rockville.  MD  this  3rd  day  of 
December.  1999. 

For  the  Nuclear  Regulatory  Commission. 
lack  R.  StrMiiider. 

Director.  Diiision  of  Engineering,  Office  of 
Suclear  Reactor  Regulation. 
IFR  Doc.  99-32190  Filed  12-10-99:  8:45  ami 
nuMG  CODE  7sn-oi-r 
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taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account 

Dated;  December  2. 1999. 

By  Authority  of  the  Board. 
Beatrice  EzenU, 
Secretary  of  the  Board. 

IFR  Doc.  99-32218  Filed  12-10-99:  8:45  ami 
SUMO  COdC  TMS-OI-II 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  lor  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Raihxiad 
Retirement  Tax  Act  (26  U.S.C,  Section 
3221(c),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  lanuary  1 .  2000.  shall  be  at 
the  rate  of  26V2  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  Januarv  1.  2000.  38.7 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  61.3  percent  of  the  taxes 
collected  under  such  Sectioiu  3211(b) 
and  3221(c)  plus  100  percent  of  die 


SECURITIES  A»«  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
ne«|uest 

(Extension:  Rule  34b-l;  SEC  File  No.  270- 
305;  OMB  Control  No.  3235-0346) 

Upon  Written  Request.  Copy  Available 
From:  Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information  Services. 
450  Fifth  Su«t.  N.W.  Washington.  DC. 
20549. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.],  Uie  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  coirunents 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  34b-l  Under  the  Investment 
Company  Act  of  1940.  Sales  Literature 
Deeined  to  be  Misleading 

Rule  34b-l  under  the  Investment 
Company  Act  of  1940  ("Investment 
Company  Act")  |17  CFR  270.34b-l) 
governs  sales  material  that  accompanies 
or  follows  the  delivery  of  a  statutory 
prospectus  ("sales  literature")  Rule  34b- 
1  deems  to  be  materially  misleading  any 
investment  company  sales  literature, 
required  to  be  filed  with  the 
Commission  by  section  24(b)  of  the 
Investment  Company  Act.'  that  includes 
any  information  that  purports  to  show 
.  the  investment  performance  of  the  fund 
unless  it  also  includes  performance  data 
calculated  in  a  manner  prescribed  by 
rule  482  under  the  Securities  Act  of 
1933.  Requiring  the  inclusion  of  such 
standardized  performance  data  in  sales 


'  Sales  literature  adrireased  to  or  intended  for 
distTihMtJOQ  to  prospective  investors  shall  tw 
deemed  filed  with  the  Commissioo  for  purpujM.*s  of 
.Section  24(b)  of  the  Investment  Company  Ad  upon 
filinf;  with  a  national  sacuiities  asaociation 
registered  under  Section  ISA  of  tile  Securities 
Exchaofie  Act  of  1934  lliat  hat  adopted  rules 
providing  standards  for  the  investment  company 
advertising  practices  of  its  memlMfs  and  has 
established  and  implemented  procedures  to  review 
that  advertising.  Rule  24b-3  under  the  Investment 
(uimpany  .Act  117  CFR  270.24b-3). 


literature  is  designed  to  prevent 
misleading  performance  claims  by  funds 
and  to  enable  investors  to  make 
meaningful  comparisons  among  fund 
performance  claims. 

It  is  estimated  that  approximately  545 
respondents  file  five  responses  aimually 
in  compliance  with  rule  34b-l .  The 
burden  from  rule  34b-l  requires 
approximately  2.4  hours  per  response 
resulting  from  creating  the  information 
required  under  rule  34b-l.  The  total 
burden  hours  for  rule  34b-l  would  be 
6.540  hour  per  year  in  the  aggregate. 
The  estimated  aimual  burden  of  6.540 
hours  represents  an  increase  of  3.096 
hours  over  the  prior  estimate  of  3.444 
hours.  The  increase  in  burden  hours  is 
attributable  to  an  increase  in  the  number 
of  respondents  frtim  287  to  545. 

The  estimates  of  average  burden  hours 
are  made  solely  or  the  purposes  of  the 
PRA  and  are  not  derived  from  a 
comprehensive  or  even  representative 
survey  or  study  of  the  costs  of 
Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  btirden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collec^on 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell.  Associate 
Executive  Director.  Office  of 
Information  Tetinology.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.  Washington,  DC  20549. 

Dated:  Decembers.  1999 
lonalban  G.  Kalz, 

Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rsl.  No.  IC-24187;  Rl«  No.  812-11332] 

SAFECO  Lite  Insurance  Company  and 
SAFECO  Life  Deferred  Variable 
Annuity  Account 

De(;omb«r7.  1999. 

agency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Swrtion  26(b)  of  the 
Investment  Company  Act  of  1940.  as 
amended  ("1940  Act")  approving  the 
proposed  substitution  of  securities. 

SUMKWRY  OF  APPLICATION:  Applicants 
request  an  order  approving  the  proposed 
substitution  of  shares  of  the  Growth 
Portfolio.  Northwest  Portfolio,  and  Bond 
Portfolio  of  the  SAFECO  Resource 
Series  Trust  for  shares  of  the  Growth  & 
Income  Portfolio,  Northwest  Portfolio, 
and  Income  Portfolio  of  the  Composite 
Deferred  Series.  Inc..  respectively,  each 
held  by  SAFECO  Life  Deferred  Variable 
Annuity  Account  to  support  individual 
flexible  premium  deferred  variable 
aiutuity  contracts  (the  "Contracts") 
issued  by  SAfXCO. 
APPLICANTS:  SAFECO  Life  Insurance 
Companv  ("SAFECO)")  and  SAFECO 
Life  Deferred  Variable  Aimuity  Account 
( ■S.'VFECO  Account")  (together, 
"Applicants"). 

FIUNG  OATl:  The  application  was  filed 
on  September  28,  1998.  and  amended 
and  restated  on  Jime  17,  1999.  October 
19.  1999  and  December  6.  1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  28.  1999,  and  should 
he  accompanied  by  proof  of  service  on 
the  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  SEC. 
ADORESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W.,  Washington,  DC  20549-0609. 
Applicants,  c/o  William  E.  Crawford. 
Esq.,  SAFECO  Life  hisurance  Company, 
15411  N.E.  51st  Street,  Redmond.  WA 
98052. 

FOR  FURTHER  INFOOMATION  COffTACT: 
Zandra  Y  Bailes.  Senior  (^unsel.  or 


Susan  M.  Olson,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management  at  (202)  942- 
0670 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549  (tel.  (202) 
942-8090)). 

Applicants'  Represenlatioiu 

1.  SAFECO  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  state  of  Washington  on  [anuar>'  23. 
1957.  SAFECO  is  a  wholly  owned 
subsidiary  of  SAfT:CO  Corporation,  a 
holding  company  whose  subsidiaries 
are  engaged  primarily  in  insurance  and 
financial  service  businesses.  SAFECO 
writes  individual  and  group  life, 
accident  and  health  insurance  and 
annuities.  SAFECO  is  licensed  to  do 
business  in  the  District  of  Columbia  and 
all  slates  except  New  York. 

2.  Effective  December  31. 1997. 
SAFECO  acquired  WM  Life  Insurance 
Company  ("WM  Life"),  and  WM  Life 
became  a  wholly  owned  subsidiary  of 
SAFECO.  WM  Life  was  the  depositor  of 
WM  Life  Deferred  Variable  Annuity 
Account  ("WM  Life  Account")  at  the 
time  WM  Life  was  acquired  by  SAFECO. 
However,  as  of  June  30.  1998.  WM  Life 
was  merged  into  SAI^CO,  and  WM  Life 
ceased  to  exist  as  a  separate  insurance 
company.  SAFECO  filed  (1)  an 
amendment  to  WM  Life  Account's 
registration  statement  on  Form  N-4 
under  the  1940  Act  to  reflect  the 
renaming  of  WM  Life  Account  as 
•'SAFECO  Deferred  Variable  Annuity 
Account:  "  and  (2)  a  new  registration 
statement  on  Form  N— 4  under  the 
SecuriUes  Act  of  1933  ("1933  Act "). 

3.  WM  Life  established  the  WM  Life 
Account  on  December  23. 1986,  as  a 
segregated  investment  account  under 
Arizona  law.  The  WM  Life  Account 
was.  and  the  SAFECO  Account  is,  a 
"separate  account"  as  defined  by  Rule 
0-1(b)  under  the  1940  Act,  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust  (File  No.  811-4961). 
The  SAFECO  Account's  assets  support 
the  Contracts,  and  the  Contracts  have 
been  registered  under  the  1933  Act  (File 
No.  33-11011). 

4.  The  SAFECO  Account  currently  is 
divided  into  six  active  subaccounts, 
three  of  which  invest  solely  in 
corresponding  portfolios  (each,  a 

"Portfolio")  of  the  Composite  Deferred 
Series,  Inc.  ("Composite  Fund"),  and 
three  of  which  invest  in  corresponding 
Portfolios  of  the  Scudder  Variable  Life 
Investment  Fund.  The  three  Portfolios  of 


the  Composite  Fund  available  through 
the  SAFECO  Account  are  the  only 
Portfolios  involved  in  the  substitutions 
discussed  in  the  Application. 

5.  The  Composite  Fund  was 
incorporated  under  the  laws  of  the  slate 
of  Washington  on  December  8.  1986, 
and  is  registered  under  the  1 940  Act  as 
an  open-end  management  investment 
company  (File  No.  811-4962).  The 
Composite  Fund  is  a  series  investment 
company  as  defined  by  rule  189f-2 
under  the  1940  Act  and  ciurently 
comprises  three  Portfolios:  Growth  & 
Income  Portfolio,  Northwest  Portfolio; 
and  Income  Portfolio.  The  Composite 
Fund  has  registered  shares  issued  in 
coimection  vdth  these  Portfolios  under 
the  1933  Act.  WM  Advisors.  Inc. 
("Adviser")  (which  was  an  affiliate  of 
WM  Life  and  is  now  an  affiliate  of 
SAFECO)  is  the  investment  manager  of 
the  Composite  Fund. 

6.  SAFECO  Resource  Series  Trust 
("Trust")  was  organized  as  a  Delaware 
business  trust  on  May  13.  1993.  The 
Trust  is  registered  under  the  1940  Act 
as  an  open-end  management  investment 
company  (File  No.  811-4717).  The  Trust 
is  a  series  investment  company  as 
defined  by  Rule  18f-2  under  the  1940 
Act  and  currently  comprises  six  series, 
three  of  which  are  involved  in  the 
substitutions  discussed  in  the 
application:  Growth  Portfolio: 
Northwest  Portfolio:  and  Bond  Portfolio. 
The  Trust  has  registered  shares  issued 
in  connection  with  these  series  under 
the  1933  Act  SAFECO  Asset 
Management  Company  an  affiliate  of 
SAFECO,  serves  as  the  investment 
manager  of  each  series  of  the  Trust. 

7.  The  Contracts  are  flexible  premium 
deferred  variable  annuity  contracts.  The 
Contracts  originally  were  issued  by  WM 
Life.  However,  SAFECO  became  the 
depositor  for  the  Contracts  following  the 
lune  30,  1998  merger  of  WM  Life  into 
SAFECO,  and  the  intact  transfer  of  the 
WM  Life  Account  to  SAFECO. 

8.  The  Contracts  permit  an  unlimited 
number  of  transfers  to  be  made  from  the 
subaccounts  of  the  apphcable  separate 
account  at  any  time  before  the  annuity 
date.  No  charge  is  imposed  on  any 
transfer.  Each  transfer  must  be  at  least 
$1,000  or  the  entire  amount  in  thai 
subaccount  if  less  than  SI, 000.  No 
transfers  are  permitted  after  the  annuity 
date. 

9.  SAFECO,  on  its  own  behalf  and  on 
behalf  of  the  SAFECO  Account, 
proposes  to  make  certain  substitutions 
of  shares  held  in  the  SAFECO  Account. 
SAFECO  proposes  to  substitute:  (1) 
shares  of  the  Trust's  Growth  Portfolio 
for  shares  of  the  Composite  Fimd's 
Growth  «t  Income  Portfolio,  (2)  shares  of 
the  Trust's  Northwest  Portfolio  for 
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shares  of  the  Composite  Fimd's 
Northwest  Portfolio,  and  (3)  shares  of 
the  Trust's  Bond  Portfolio  for  shares  of 
the  Composite  Fund's  Income  Portfoho. 

10.  The  proposed  substitutions  are 
principally  the  result  of  the  acquisition 
by  SAFECO  of  WM  Life  whereby  WM 
Life  became  a  wholly  owned  subsidiary 
of  SAFECO.  S/VFECO  is  seeking  to 
consolidate  the  assets  of  the  Composite 
Fund  with  those  of  other  management 
investment  company  portfolios' having 
substantially  identical  or  very  similar 
investment  objectives  that  are  advised 
by  affiliated  persons  of  SAFECO. 
SAFECO  believes  that  the  consolidation 
will  simplify  the  structure  of  the  mutual 
fund  portfolios,  and  that  the  reduction 
in  duphcative  portfolios  will  provide 
better  service  and  less  confusion  to 
Contract  owners. 

11.  Applicants  represent  that  the 
assets  of  the  Composite  Fund  would 
remain  stagnant  or  decline  because  the 
shares  of  the  Composite  Fund  are 
available  only  through  purchase  of  the 
Contracts,  and  no  new  Contracts  are 
being  sold  by  WM  Life.  By  contrast, 
shares  of  the  Trust  are  sold  to  other 
separate  accounts  of  SAFECO  and  may 
be  sold  to  other  life  insurance 
companies  and  qualified  retirement 
plans.  Applicants  state  that  the  assets  of 
the  Trust  are  likely  to  increase,  which 
will  likely  result  in  lower  expenses  to 
Contract  owners  in  the  long  nm. 

12.  Applicants  represent  that  the 
Composite  Fund's  Portfolios  have 
substantially  similar  investment 
objectives  as  the  Trust's  Portfolios.  The 
Trust's  Northwest  Portfolio  and  the 
Composite  Fund's  Northwest  portfolio 
each  seek  capital  growth  by  investing  in 
securities  of  companies  located  in  the 
same  five  states:  Alaska,  Idaho, 
Montana,  Oregon  and  Washington.  The 
Trust's  Growth  Portfolio  and  the 
Composite  Fund's  Growth  &  Income 
Portfolio  each  seek  capital  growth  and 
current  income  by  investing  in  a 
diversified  pool  of  common  stocks, 
although  each  may  also  invest  in  bonds 
and  preferred  stocks.  The  Trust's  Bond 
PortfoUo  and  the  Composite  Fund's 
Income  Portfolio  each  seek  to  provide  a 
high  level  of  current  income  that  is 
consistent  with  capital  stability  by 
investing  primarily  in  debt  securities. 

13.  Applicants  represent  that  the 
Trust's  Portfolios  will  all  have  higher 
expense  ratios  than  the  Composite's 
Portfolios.  Applicants  state  that  the  pro 
forma  expense  ratio  for  the  Growth 
Portfolios  is  .77%,  while  the  expense 
ratio  for  the  Composite  Fund's  Growth 
&  Income  Portfolio  during  1998  was 
.60%.  Applicants  state  that  the  pro 
forma  expense  ratio  for  the  Trust's 
Northwest  Portfolio  v«U  be  .89%  while 


1998's  expense  ratio  for  the  Composite 
Fund's  Northwest  Portfolio  was  .66%. 
In  addition.  Applicants  state  that  the 
proTorma  expense  ratio  for  the  Bond 
Portfolio  is  .89%,  while  the  expense 
ratio  for  the  Composite  Fund's  Income 
Portfolio  during  1998  was  .67%. 

14.  To  prevent  current  Contract 
owners  with  values  allocated  to  the 
Composite  Fund  Portfolios  from  paying 
higher  expenses  resulting  from  the 
substitution,  SAFECO  will  reduce  the 
mortality  and  expense  risk  charge  at  the 
separate  account  level  for  such  Contract 
owners  to  the  extent  necessary  to  offset 
the  amount  by  which  each  Trust  series' 
expense  ratio  after  the  substitution 
exceeds  the  1998  expense  ratio  level  of 
the  corresponding  Composite  Fund 
Portfolio.  Applicants  represent, 
therefore,  thai  the  total  expenses  borne 
by  these  Contract  owners — the  sum  of 
the  mortality  and  expense  risk  charge 
and  the  Trust  series  expenses — will 
remain  the  same  and  not  increase  as  a 
result  of  the  substitution.  SAFECO 
guarantees  that  this  mortality  and 
expense  risk  charge  deduction  vrill 
remain  in  effect  until  lanuary  1,  2003. 
By  this  date,  the  majority  of  Contract 
owners  vinth  values  allocated  to  the 
Composite  Fund  Portfolios  will  no 
longer  be  subject  to  the  contingent 
deferred  sales  charge  on  withdrawals. 
After  that  date,  SAFECO  will  waive  any 
remaining  contingent  deferred  sales 
charges  applicable  to  the  Contracts. 

15.  SAFECO  believes  that  by  making 
the  proposed  substitutions,  it  can 
continue  to  serve  the  interests  of  owners 
of  the  Contracts  in  that:  (1)  Substituting 
certain  portfolios  of  the  Trust  will  allow 
owners  of  the  Contracts  to  continue  lo 
participate  in  underlying  funds  having 
substantially  identical  or  substantiaily 
similar  investment  objectives  as  the 
PortfoUos  of  the  Composite  Fund 
currently  available  through  the  SAFECO 
Account:  and  (2)  the  owners  of  the 
Contracts  will  continue  to  receive  the 
benefits  of  professional  portfolio 
management  while  increasing 
SAFECO's  ability  (a)  lo  control  the 
•expenses  associated  with  the 
management  and  administration  of  the 
portfolios  available  through  the 
SAFECO  Account,  and  (b)  to  ensure 
quality  and  timeliness  of  sen'ices 

16.  The  registration  statement  for  the 
SAFECO  Account  and  the  Contract 
discloses  that  SAFECO  intends  to 
eliminate  the  Portfolios  of  the 
Composite  Fund  and  substitute  other 
mutual  fund  portfolios  in  the  near 
future.  If  the  Commission  approves  the 
proposed  substitution,  SAFECO  will 
prepare  a  supplement  to  the  prospectus 
for  the  Contracts  and  the  SAFECO 
Account,  informing  all  Contract  owners 


that  on  the  date  of  the  proposed 
substitution,  the  specified  Trust  series 
will  replace  the  Composite  Fund 
Portfolios  as  the  underlying  investments 
for  the  subaccounts.  The  supplement 
also  will  (1 1  remind  Contract  owners 
that  they  may  transfer  Contract  value  in 
any  one  of  the  affected  subaccounts  lo 
another  5ubaccount(s)  free  of  ciarge  and 
(2)  describe  the  mortality  and  expense 
risk  charge  reduction  that  SAFECO  will 
prottde  to  Contract  owners  with  values 
allocated  to  the  subaccounts  currently 
investing  in  Composite  Fund  Portfolios. 

17.  The  proposed  substitutions  will 
take  place  at  relative  net  asset  values 
with  no  change  in  the  amount  of  any 
owner's  Contract  or  Contract  value  or  in 
the  dollar  value  of  his  or  her  investment 
in  the  separate  account.  Contract  ou'ners 
will  not  incur  any  fees  or  charges  as  a 
result  of  the  proposed  substitutions  nor 
will  their  rights  or  SAFECO's 
obligations  under  the  Contract  be 
altered  in  any  way.  SAFECO  will  pay  all 
expenses  incurred  in  connection  with 
the  proposed  substitutions,  including 
legal,  accounting,  and  other  fees  and 
expenses.  The  proposed  substitutions 
will  not  cause  the  Contract  or  SAFECO 
Account  fees  and  charges  currently 
being  paid  by  exi.<:ling  Contract  owners 
to  be  greater  after  the  proposed 
substitutions  than  before  the  proposed 
substitutions.  In  addition,  neither  the 
proposed  substitutions  nor  the 
reduction  in  the  mortality  and  expense 
risk  charge  at  the  separate  account  level 
will  impose  any  tax  liability  on  Contract 
owners. 

18.  In  addition  to  the  prospectus 
supplement  to  be  distributed  to  owners 
of  Contracts,  within  five  days  after  the 
proposed  substitutions,  any  Contract 
owners  who  were  affected  by  the 
substitution  will  be  sent  a  written  notice 
informing  them  that  the  substitutions 
took  place  and  reminding  them  of  their 
transfer  rights. 

Applicants'  Legal  Analysis 

1  Applicants  request  thai  the 
Commission  issue  an  order  pursuant  to 
Section  26(b)  of  the  1940  Act  approving 
the  substitutions  by  SAFECO  of  shares 
held  by  corresponding  subaccounts  of 
the  SAFECO  Account  as  follows:  (1) 
Shares  of  the  Trust's  Growth  Portfolio 
for  shares  of  the  Composite  Fund's 
Growth  &  Income  Portfolio:  (2)  shares  of 
the  Trust's  Northwest  Portfolio  for 
shares  of  the  Composite  Fund's 
Northwest  Portfolio:  and  (3)  shares  of 
the  Trust's  Bond  Portfolio  for  shares  of 
the  Composite  Fund's  Income  Portfolio. 

2.  Section  26(b)  of  the  1940  Act 
requires  the  depositor  of  a  registered 
unit  investment  trust  holding  the 
securities  of  a  single  issuer  to  receive 
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Commission  approval  before 
substituting  the  securities  held  by  the 
trust.  Section  26(b)  also  stales  that  the 
Commission  shall  issue  an  order 
approving  such  substitution  if  the 
evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

3.  The  Contract  expressly  reserves  to 
the  depositor  (originally  WM  Life)  the 
right,  subject  to  compliance  with 
applicable  law,  to  substitute  shares  of 
another  open-end  registered  investment 
company  for  shares  of  an  open-end 
registered  investment  company  held  by 
a  subaccount  of  the  separate  account. 
Applicants  represent  that  the  statement 
of  additional  information  for  the 
Contract  and  the  SAFECO  Account 
contains  appropriate  disclosure  of  this 
right. 

4.  This  right  of  substitution  was 
reserved  to  protect  the  depositor  and  the 
Contract  owners  in  situations  where 
either  might  be  harmed  or 
disadvantaged  by  circumstances 
surrounding  the  issuer  of  the  shares 
held  by  one  or  more  of  the  depositor's 
separate  accounts,  and  to  afford  the 
opportunity  to  replace  such  shares 
where  to  do  so  could  benefit  the 
depositor  and  Contract  owners. 

5.  Applicants  represent  that  the 
Trusts  Grovrth  Portfolio,  Northwest 
Portfolio,  and  Bond  Portfolio  are  each 
suitable  and  appropriate  investment 
vehicles  for  Contract  owners.  The 
investment  objectives  of  each  of  the 
Trust  Portfohos  involved  in  the 
substitution  are  substantially  similar  to 
the  investment  objectives  of  the 
corresponding  Composite  Fund 
Portfolio. 

6.  Applicants  anticipate  that  Contract 
owners  will  be  at  least  as  well  off  with 
the  proposed  array  of  investment 
options  offered  after  the  proposed 
substitutions  as  they  have  been  with  the 
array  of  investment  options  offered  prior 
to  the  substitutions.  The  proposed 
substitutions  retain  investment 
flexibilitj-  for  Contract  owners,  which  is 
a  central  feature  of  the  Contracts  All 
Contract  owners  will  be  permitted  to 
allocate  purchase  payments  to  and 
transfer  Contract  values  among  and 
between  the  same  number  of  investment 
subaccounts  (with  substantially  the 
same  investment  objectives)  as  they 
could  before  the  proposed  substitutions. 

7  Applicants  assert  that  none  of  the 
proposed  substitutions  is  the  type  of 
substitution  which  Section  26(b)  was 
designed  to  prevent.  Unlike  traditional 
unit  investment  trusts  where  a  depositor 
could  only  substitute  an  investment 
security  in  a  manner  which 
permanently  affected  all  the  investors  in 


the  trust,  the  Contract  provides  each 
Contract  owner  with  the  right  to 
exercise  his  or  her  own  judgment  and 
transfer  account  values  into  other 
investment  subaccounts.  Moreover, 
SAFECO  will  offer  Contract  owners  the 
opporttmity  to  transfer  unounts  out  of 
the  affected  subaccounts  into  any  of  the 
remaining  subaccounts  without  cost  or 
other  disadvantage.  The  proposed 
substitutions,  therefore  will  not  result  in 
the  type  of  costly  forced  redemption 
which  Section  26(b)  was  designed  to 
prevent. 

8.  In  addition,  the  proposed 
substitutions  are  unlike  the  type  of 
substitution  which  Section  26(b)  was 
designed  to  prevent  in  that  by 
purchasing  a  Contract,  Contract  owners 
select  much  more  than  a  particular 
investment  company  in  which  to  invest 
their  Contract  values.  They  also  select 
the  specific  type  of  insurance  coverage 
offered  under  their  Contract  as  well  as 
numerous  other  rights  and  privileges  set 
forth  in  the  Contract.  Contract  owners 
may  also  have  considered  the 
depositor's  size,  financial  condition, 
type  and  its  reputation  for  service  in 
selecting  their  Contract.  None  of  these 
factors  will  diminish  as  a  result  of  the 
proposed  substitutions. 

9.  Finally,  whereas  the  assets  of  the 
Composite  Fund  can  be  expected  to 
remain  stagnant  or  decline  since  no  new 
Contracts  are  being  sold,  the  proposed 
substitutions  vrill  allow  Contract  owners 
to  participate  in  mutual  fund  portfolios 
that  are  being  actively  sold  through 
other  separate  accounts,  and  therefore 
the  assets  of  the  Trust  are  likely  to 
increase. 

Conclusion 

Applicants  submit  that,  for  all  the 
reasons  stated  above,  the  proposed 
substitutions  are  consistent  with  the 
protection  of  Investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
investment  Managemont,  pursuant  to 
delegated  authority. 
looatfaon  G.  Kjitz, 
Secretary. 

[FR  Doc.  99-32212  Filed  12-10-99;  8:45  ami 
nuMO  COOC  SOtS-01-M 


DEPARTMENT  OF  TRANSPOHTA'PON 
Coast  Guard 

[USCG-1999-6605] 

Secretarial  Authorization  for  Certain 
Members  and  Employees  of  ttte  U.S. 
Coast  Guard  to  Serve  on  the  Board  of 
Control,  Coast  Guard  Mutual 
Assistance 

agency:  Coast  Guard,  DOT. 

action:  Notice. 

SUMHAnv:  The  Commandant  of  the  Coast 
Guard,  exercising  authority  delegated  by 
the  Secretary  of  Transportation,  has 
authorized  certain  military  members 
and  employees  to  serve,  without 
compensation,  on  the  Board  of  Control 
of  Coast  Guard  Mutual  Assistance,  a 
non-federal  military-welfare  entit)'.  He 
has  so  authorized  them  for  the  purpose 
of  providing  coordination,  oversight, 
and  advice  to  the  management  of  the 
Coast  Guard's  Mutual  Assistance 
Program.  Participation  of  the  designated 
officials  in  the  activities  of  Coast  Guard 
Mutual  Assistance  will  not  extend  to 
participation  in  day-to-day  operations. 
(NSCUSSION:  The  Secretary  of 
Transportation,  through  the 
Commandant,  has  authorized  the 
following  members  and  employees  of 
the  Coast  Guard  to  serve,  without 
compensation,  on  the  Board  of  Control 
of  Coast  Guard  Mutual  Assistance  (see 
10  U.S.C.  1033  and  1S89).  Officers: 
Commandant  of  the  Coast  Guard, 
Admiral  James  M.  Loy.  USCG 
(President);  Assistant  Commandant  for 
Human  Resources,  Rear  Admiral  Fred  L. 
Ames.  USCG  (Executive  Vice  President); 
Captain  lames  E.  Evans,  USCG  (Second 
Vice  President);  Lieutenant  Commander 
Barry  A.  Compagnoni,  USCG 
(Treasurer);  Chief  Warrant  Officer 
Roberto  Ruiz,  USCG  (Secretary). 
Members:  Commander  James  D.  Bjostad. 
USCG  (Commissioned  Officer); 
Lieutenant  Commander  BarT\'  A. 
Compagnoni,  USCG  (Commissioned 
Officer);  Chief  Warrant  Officer  Robert  H. 
Gilschier,  USCG  (RET),  (Retired 
Member);  Master  Chief  Petty  Officer 
Vincent  W.  Patton,  USCG  (Master  Chief 
Petty  Officer  of  the  Coast  Guard);  Master 
Chief  Petty  Officer  Mark  A.  Lewack, 
USCG  (Enlisted,  E-7  or  above);  Petty 
Officer  First  Class  Petra  A.  Wolford, 
USCG  (Enlisted,  E-6  or  below):  Petty 
Officer  First  Qass  Scott  C.  Tull,  USCG 
(Enlisted,  E-6  or  below);  Ms.  Maureen 
Melton  (Civilian  employee);  Mrs. 
Jennifer  Rechsteiner  (Civilian 
employee):  Lieutenant  Cotmnander 
Charles  E.  Martin,  USCG  (RCT)  (USCG 
Auxiliary);  Captain  Francis  C.  Buckley. 
USCG  (Reserve);  Chief  Warrant  Officer 
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Roberto  Ruiz,  USCG  (Medical  and 
TRICARE  Specialist);  Captain  Ruth  1. 
Torres,  USPHS  (Family  Support 
Specialist);  Chief  Pettv  Officer  Trudy  D. 
Douglas.  USCG  (Alternate:  MCPO-CG); 
Chief  Petty  Officer  Keith  W.  ttenman, 
USCG  (Alteraate;  CPO);  Petty  Officer 
First  Class  Marion  L.  White.  USCG 
(Alternate:  Enlisted.E-e  or  below). 
FOR  FURTHER  INFOnMATK>N  CONTACT:  For 
information  concerning  this  notice, 
contact  Mr.  Carl  Mursh.  Coast  Guard 
Mutual  Assistance,  (202)  267-1682. 

lAulhority:  10  U,SX1 1033  and  1589;  49 
CFR  1.47(ooo)l 

Dated:  December  2.  1999. 
F.L.  Ames, 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Human  Resources. 
IFR  Doc.  99-32201  Filed  12-10-99;  8:45  ami 
aajjNO  cooE  <ti»-i5-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Communications/Surveillance 
Operational  Implementation  Team  (0/ 
SOIT)  Hosted  Forum  on  the 
Operational  Implementation  of  Satellite 
Communications  and  Data  Link 
Technologies  for  Aviation  Applications 
In  the  National  Airspace  System  (NAS) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Meeting. 

summary:  The  FAA  C/SOIT  will  be 
hosting  a  3-day  public  forum  to  discuss 
the  FAA's  Controller-PUot  Data  Link 
Communication  (CPDLC)  program. 
Formal  presentations  will  be  provided 
followed  by  a  question  and  answer 
session.  Working  group  sessions  wiU  be 
held  to  discuss  acceptable  programs  and 
requirements  for  CPDLC  training  and 
approval  and  operational 
implementation  of  CPDLC  and  High 
Frequency  Data  Link  (HFDL).  Those 
who  plan  to  attend  are  invited  to  submit 
proposed  discussion  topics.  Requests  to 
make  presentations  to  the  assembled 
forum  should  be  made  to  the  FOR 
FURTHER  INFORMATION  CONTACT  listed. 
DATES:  January  11-13,  2000,  8:30  a,ni.- 
5:00  p.m. 

ADDRESSES:  Holiday  Inn  Rosslyn 
WestPark  Hotel,  1900  Fort  Myer  Drive, 
Arlington,  VA,  Telephone  (703)  807- 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Registration  and  submission  of 
suggested  discussion  topics  may  be 
made  to  Ms.  Dottie  Wilkins,  telephone 
(202)  484-2535,  fax  (202)  484-1510  or 
email  at  dottie.ctr.wllkins@faa.gov. 


SUPPLEMENTARY  INFORMATXMl:  Open  to 
the  aviation  industry  with  attendance 
limited  to  space  available.  Participants 
are  required  to  register  their  intent  to 
attend  this  meeting  by  December  1 0. 
1999.  Names,  affiliations,  addresses, 
telephone  and  facsimile  numbers 
should  be  sent  to  the  FOR  FURTHER 
INFORMATION  CONTACT. 

Is,sued  in  Washington,  DC.  on  Oecember  9, 

1999. 

Donald  W.  Slr«eler, 

C/SOrr  Co-chairman. 

IFR  Doc.  99-32109  Filed  12-10-98;  8:45  ami 

aiUJHO  COOE  «1>-1I-M 

DEPARTMENT  OF  TRANSPORTATTON 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
November  1999,  there  were  seven 
applications  approved.  This  notice  also 
includes  information  on  two 
applications,  one  approved  in  February 
1999  and  the  other  approved  in  June 
1999.  inadvertently  loft  off  tile  February 
1999  and  June  1999  notices, 
respectively.  Additionally,  nine 
approved  amendments  to  previously 
approved  applications  are  listed. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Tide  IX  of'the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (I>ub.  L.  101-508)  and  part  1S8  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  AppUcatioiu  Approved 

Public  Agency:  Duluth  Airport 
Authority,  Duluth,  Minnesota. 

■Application  Number:  99-03-C-OO- 
DLH. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Tota]  PFC  Revenue  Approved  in  this 
Decision:  $561,879. 

Earliest  Charge  Effective  Date:  May  1 , 
1999. 

Estimated  Charge  Expiration  Date: 
July  1,  2001. 

Qass  of  Air  Carrier  Not  Required  To 
Collect  PFC's:  Non-scheduled  Part  135 
air  taxi/commercial  operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 


agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Duluth 
International  Airport  (DLH). 

Brief  Description  of  Projects  Approved 
for  Collection  at  DLH  and  Use  at  DLH: 
Acquire  snow  removal  equipment. 
Develop  airport  noise  overlay  zone. 
Energy  improvements  to  terminal 
building  healing,  ventilation,  and  air 
conditioning  system. 
PFC  consultation  fees. 
Brief  Description  of  Project  Partially 
Approved  for  Collection  at  DLH  and  Use 
at  Duluth  Sky  Harbor  Airport: 
Safety/security  improvements. 
Determination:  Partially  approved 
The  installation  of  security  cameras  and 
a  card  operated  vehicle  gate  and  door 
are  determined  to  be  ineligible  under 
paragraphs  563  and  569(c)  of  FAA  Order 
5100.38A,  Airport  Improvement 
Program  (AIP)  Handbook  (October  24, 
1989).  In  addition,  the  acquisition  of  a 
14-foot  rescue/recovery  boat  is 
determined  to  be  ineligible  in 
accordance  with  paragraph  562(d)  of 
FAA  Order  5100.38A.  AIP  Handbook 
(October  24.  1989). 

Decision  Date:  February  2,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Nelson,  Minneapolis  Airport 
district  Office,  (612)  713-4358. 

Public  Agency:  MBS  International 
Airport  Commission,  Saginaw, 
Michigan. 

Application  Number  99-03-C-OO- 
MBS. 

Application  Tvpe:  Impose  and  use  a 
PFC. 
PFC  Levef:  $3:00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $4,234,047. 

Earliest  Charge  Effective  Date:  January' 
1.  2000. 

Estimated  Charge  Expiration  Date: 
September  1,  2005. 

Class  of  Air  Carrier  Not  Required  To 
Collect  PFCs: 

Part  135  air  taxi/commercial  operators 
filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  thai  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  MBS 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  And  Use: 

Acquire  snow  removal  equipment 
(plow  truck  with  sand  spreader). 
Improve  airport  drainage  (phase  I). 
Replace  primar>'  underground  conduit 
(telephone  and  electrical). 
PFC  application  preparation. 
Year  2000  computer  testing. 
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Master  plan  update. 

Improve  airport  drainage  (phase  0). 

Rehabiliate  snow  removal  equipment/ 
aircraft  rescue  and  firefighting  access 
road. 

Acquire  snow  removal  equipment 
(plow  truck  with  dump  box). 

Rehabilitate  airport  entrance  drive. 

Rehabilitate  service  drive. 

Construct  perimeter  fence. 

Rehabilitate  taxiways  B,  C,  D.  G.  and 
H. 

Rehabilitate  runway  5/23. 

Rehabilitate  runway  14/32. 

Rehabilitate  taxi  way  A  and  Gl. 

Acquire  snow  removal  equipment 
(snow  blower). 

Decision  Date:  June  9.  1999. 
FOR  FURTHEB  INFOMIATION  COWTACT:  Jon 
Gilbert.  Detroit  Airports  District  Office. 
(734)487-7281. 

Public  Agency:  County  of  Chatauqua, 
Jamestown.  New  York. 

Application  Number:  99-03-C-OO- 
JHW. 

Application  Type:  Impose  and  use  a 
PFC. 

pre  Leve;.  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $1*1.272. 

Earliest  Charge  Effective  Date: 
February  1.  2000. 

Estimated  Charge  Expiration  Date: 
August  1.  2002. 

Class  of  Air  Carriers  not  Beqaired  to 
Collect  PFC's: 

Air  taxi  and  charter  carriers  filing 
FAA  Form  1800-31.  Determination: 
Approved.  Based  on  information 
contained  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  approved  class  accounts  for  less 
than  1  percent  of  the  total  armual 
enplanements  at  Chatauqua  County/ 
Jamestowm  Airport. 

Brief  Description  of  Pro/ects  Approved 
for  Collection  and  Use: 

Deer  fencing. 

Overlay  taxiway  D, 
Overlay  runway  13/31. 
Decision  Date;  November  1.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Moretto.  New  York  Airports  District 
Office,  (516)  227-3806. 

Public  Agency:  County  of  Dane. 
Madison.  Wisconsin. 

Application  Number:  99-04-C-OO- 
MSN. 

Application  Type:  Impose  and  use  a 
PFC, 
PFC  Levey.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $9,716,667. 

Earliest  Charge  Effective  Date: 
December  1.2001. 

Estimated  Charge  Expiration  Date: 
December  1.  2006. 

Class  of  Air  Carriers  Sot  Required  to 
Collect  PFC'S:  On  demand  Part  135  air 
taxi/commercial  operators. 


Determination:  Approved.  Based  on 
the  information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  approved  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Dane  Coimty  Regional 
Airport. 

Brief  Description  of  Projects  Approved 
For  Collection  And  Use: 
Reconstruct  runway  18/36. 
Airport  security  system 
improvements. 
International  Lane  relocation. 
Land  acquisition. 
Decision  Date:  November  1. 1999. 
FOR  FtJRTHER  rNFORHUTION  CONTACT: 
Sandra  E,  Depottev.  Minneapolis 
Airports  District  Office.  (612)  713-4363. 

Public  Agency:  City  of  Chicago. 
Department  of  Aviation.  Chicago. 
Illinois. 

Application  Number  99-11-C-Oa- 
ORD. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  teve/.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,500,000. 

Earliest  Charge  Effective  Date: 
October  1.2017. 

Estimated  Charge  Expiration  Date: 
November  1.  2017. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi  operators. 

Determination:  Approved.  Based  on 
the  information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  approved  class  accounts  for  less 
than  1  percent  of  the  total  aiuiual 
enplaiwments  at  Chicago  O'Hare 
International  Airport  (ORD). 

Brief  Description  of  Projects  Approved 
For  Collection  at  ORD  and  Use  at  Gary/ 
Chicago  Airport:  Acquire  1.500  gallon 
aircraft  rescue  and  firefighting  (ARFF) 
vehicle. 
Terminal  renovation  phase  U. 
Decision  Date:  November  16.  1999. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Philip  M.  Smithmeyer.  Chicago  Airports 
District  Office.  (847)  294-7335. 

Public  Agency:  City  of  Saint  Cloud. 
Minnesota. 

Application  Number:  99-01-C-OO- 
STC. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Level;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  51.1*7. 578. 

Earliest  Charge  Effective  Date: 
February  1,  2000. 

Estimated  Charge  Expiration  Date: 
October  1.  2019. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  ambulance  operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 


agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Saint 
Cloud  Regional  Airport. 

Brief  Description  of  projects  approved 
for  collection  and  use: 

Electrical  revisions. 

Airline  terminal  design. 

Airport  issues  study. 

New  airline  terminal  building. 

Electrical  improvements. 

ARFF  vehicle  plus  braking  meter. 

Snow  removal  equipment  (truck  and 
plow)  with  radios. 

Security  fencing. 

Airport  master  plan  update. 

ARFF  building  construction. 

PFC  application  administration  costs. 

Brief  Description  of  Project 
Withdrawn:  Snow  removal  equipment 
building  addition. 

Determinotjon;  This  project  was 
withdrawn  by  the  public  agency  in  its 
letter  dated  November  5. 1999. 
Therefore,  the  FAA  will  not  rule  on  this 
project  in  this  decision. 

Decision  Date:  November  18.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Huber.  Minneapolis  Airports 
District  Office,  (612)  713-4357. 

Public  Agency:  City  of  San  Jose. 
California. 

Application  Number  99-07-C-OO- 
SJC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $12,950,000. 

Earliest  Charge  Effective  Date: 
October  1.2001. 

Estimated  Charge  Expiration  Date: 
July  1,2002. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCs: 

Air  taxi/conmiercial  operators  filing 
FAA  Form  1800-31. 

Determinoti'on;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  San  Jose 
International  Airport. 

Brief  Description  of  Projects  Approved 
For  Collection  And  Use: 

Aircraft  noise  and  operations 
management  system. 

Emergency  coromand  post  relocation 
and  equipment. 
Airfield  lighting  control  system. 
Ewert  Road  improvements. 
Skyport  access  to  Airport  Boulevard. 
Taxiway  Y  pavement  reconstruction. 
Transportation  access  plan,  terminal 
area  concept  plan,  and  terminal  C 
interim  upgrade  plan. 
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Terminal  C  ramp  lighting 
improvement. 

Acoustical  treatment  of  four  eligible 
schools 

Brief  Description  of  Project 
Disapproved:  Police  building 
improvement  to  support  canine  unit. 

Determination:  Disapproved.  This 
project  is  not  eligible  in  accordance 
with  either  paragraph  563  of  FAA  Order 
510O.38A,  AIP  Handbook  (October  24, 
1989)  or  Program  Guidance  Letter  99-1 . 
Therefore,  the  project  is  not  PFC  eligible 
and  was  disapproved. 

Decision  Date:  November  24,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  San  Francisco 
/Virports  District  Office.  (650)  876-2806. 

Public  Agency:  City  of  Pullman. 
Washington. 

Application  Number:  99-02-000- 
PUW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision ;  $7 1 4 .  73 1 . 

Earliest  Charge  Effective  Date: 
February  1.  2000. 

Estimated  Charge  Expiration  Date: 
March  1.  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's: 

Air  taxi/commercial  operators  who 
conduct  operations  in  air  commerce 
carrying  persons  for  compensation  or 
hire. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agenc\-'s  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 


total  annual  enplanements  at  Pullman- 
Moscow  Regional  Airport. 

Brief  Description  of  Projects  Approved 
For  Collection  And  Use: 

Develop  storm  water  pollution 
prevention  plan  (SWPPP). 

Expand  general  aviation  ramp. 

Rehabilitate  taxiway  A  and  four 
connecting  taxiways. 

Rehabilitate  ARFF  building. 

Purchase  snow  blower. 

Airport  drainage  improvements- 
design  and  construction. 

Purchase  runway  protection  zone 
land. 

SWPP  update. 

Install  precision  approach  path 
indicator — runway  5/23. 

Runway  safety  area  grading 
improvements,  runway  23. 

bistall  runway  end  identifier  lights  at 
the  approach  end  of  runway  5.  improve 
runway  5  safety  area  by  installation  of 
declared  distance  marking  and  lighting 
on  nmway  5  approach. 

Piu-chase  of  emergency  generator. 

Ramp  reconstiuction-general  aviation. 

Wildlife/security  fencing. 

Connecting  taxiwav  B  rehabilitation. 

New  ARFF  vehicle. 

Brief  Description  of  Projects  Approved 
For  Collection  Only: 

Purchase  land  leased  from 
Washington  State  University. 

Purchase  new  snow  plow. 

Rehabilitation  terminal  apron. 

Rehabilitate  runway  5/23. 

Taxiway  edge  lighting. 

Decision  Date:  November  24.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Vargas.  Seattie  Airports  District 
Office.  (425)  227-2660. 

AMENDMENTS  TO  PFC  APPROVALS 


Public  Agency:  County  of  Pitkin. 
Aspen.  Colorado. 

Application  Number:  99-03-C-OO- 
ASE. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $1 .354.000. 

Earliest  Charge  Effective  Date: 
October  1.  2000. 

Estimated  Charge  Expiration  Date: 
May  1.  2003. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi/commerciai 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Aspen/ 
Pitkin  County  Airport. 

Brief  Description  of  Projects  Approved 
For  Collection  And  Use: 

Airport  frontage  road  overlay. 

Land  acquisition. 

Brief  Description  of  Project 
Disapproved:  Purchase  airport  sweeper. 

Determination:  Disapproved.  The 
FAA  has  determined  that  the 
acquisition  of  a  regenerative  air  sweeper 
for  removal  of  foreign  objects  and  debris 
is  ineligible  in  accordance  with  Program 
Guidance  Letter  91-8.1. 

Decision  Date:  November  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Schaffer.  Denver  Airports 
Distiict  Office.  (303)  342-1258. 


Amendment  No.  city,  state 


92-01 -C-04-TLH  Tallahassee.  PL 

93-02-U-02-TLH  Tallahassee.  FL 

98-03-C-Ol-TLH  Tallahassee.  FL 

97-06-1-02-BDL  Windsor  Locks.  CT  

99-08-U-01-8DL  Windsof  Locks,  CT ,. 

93-01 -C-02-JAN  Jackson.  MS 

94-01-C-02-eOI  Boise,  10  . 

93-01-C-01-SEA  Seattle,  WA „., 

95-01-C-02-LYH  Lynchtxjrg.  VA ..., 

Issued  in  Washington.  DC,  on  December  7,  1999, 
Eric  Gabier, 

Manager.  Passenger  Facility  Charge  Bmnch. 
IFR  Doc  99-32200  Filed  12-10-99:  8:45  am) 
aiujNa  cooe  wo-is-m 


Amendment 
approved  date 


11/02/99 
llA)2/99 
11/02«9 
11/05«9 
11/05/99 
11/05/99 
11/08/99 
11/10/99 
11/016«9 


OfiginaJ 
approved  nel 
RFC  revenue 


Ame'fded  , 
approved  net 
RFC  revenue 


$7,567,709 

NA 

5,988.942 

14.000.000 

NA 

6.237.459 

9.651.628 

28.847.488 

515.216 


Onginal 

estimated 

charge  exp. 

dale 


Amended 

estimated 

charge  exp. 

(&le 


$7,466,447 

NA 

6.012.047 

14.659.913 

NA 

6.238.505 

9.650.453 

27.911.096 

296.723 


07/01/98  1 

NA ; 

06«)l/03 
06/01/00 

NA 
06A)1/98  ! 
11/01/97 
01/01/94 
07/28/98 


06/01/98 
NA 
04A)l/02 
07/01/00 
NA 
06^)1/98 
11/01/97 
01/01/94 
07ISa/9B 
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DCPARTMEMT  Of  TRAMSPOHTATIOM 
ItarMiM  AdminMnrtion 

[Docket  Ho.  Man*  19W  MIS] 


IntonnaNon  C«U*c«an  AvaHabta  tar 
PubBc  Commente  and 

action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MAilAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
infonnation  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  February- 1 1 .  2000. 
FOfl  FURTHER  INFORMATtON  CONTACT: 
Rebecca  M.  Boyd.  MAR  580,  Maritime 
Administration.  400  Seventh  St..  S.W.. 
Room  8117.  Washington,  D.C.  20590. 
Telephone:  202-366-5870.  or  FAX  202- 
366-7901. 

Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPI.EMENTARY  INFORMATION: 

Title  of  Collection:  Records  Retention 
Schedule. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0501. 

Form  Numbers:  None. 

Expiration  Date  of  Approval:  August 
31.2000. 

Summary  of  Collection  of 
Infonnation:  Section  801.  Merchant 
Marine  Act.  1936.  as  amended,  requires 
retention  of  Construction  Differential 
Subsidy  (CDS)  or  Operating  Differential 
Subsidy  (ODS)  records.  The  records  are 
required  to  be  retained  to  permit  proper 
audit  of  pertinent  records  at  the 
concltision  of  an  ODS  or  CDS  contract. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  audit 
pertinent  records  at  the  conclusion  of  a 
contract  when  the  contractor  was 
receiving  financial  assistance  &om  the 
government. 

Description  of  Respondents:  U.S. 
shipping  companies. 

Annual  Responses:  3. 

Annual  Burden:  50  hours  each  or  150 
hours  total. 

Cbmxnenis:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401.  400 
Seventh  Street.  SW.  Washington.  DC. 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 


Specifically  address  whether  this 
infonnation  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  artd  will  have  practical 
atilit>':  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.  EDT.  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  World  Wide  Web  at  http:// 
dms.dot.gov. 

By  Order  of  the  Maritime  Administrator. 

Dated:  December  8. 1999. 
)mI  C.  Ridurri. 
Secretary. 

(FR  Doc.  99-32219  Filed  12-10-99;  8:45  ami 
BUJNO  COOE  wio-n-r 


DEPARTMENT  OF  TRANSPORTATtON 

National  Highway  Traffic  Safety 
Administration 

(U.S.  DOT  Docket  No  NHTSA-99-6S19] 

Raports,  Forms,  and  Record  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  Agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  the 
Budget  (OMB).  Under  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995.  before  seeking  OMB 
approval.  Federal  Agencies  must  solicit 
pubUc  comment  on  proposed 
information  collections,  including 
extensions  and  reinstatements  of 
previously  approved  collections.  This 
document  describes  one  collection  of 
information  for  which  NHTSA  intends 
to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  February  11.  2000. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  number  cited  at  the 
begiiming  pf  this  notice  and  be 
submitted  to  Docket  Management.  Room 
PL-401.  400  Seventh  Street,  SW. 
Washington.  DC  20590.  It  is  requested, 
but  not  required  that  two  copies  of  the 
comment  be  provided.  The  Docket 
section  is  open  weekdays  from  10  a.m. 
to  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Levy.  Ph.D..  Contracting 
Officer's  Technical  Representative. 


Office  of  Research  and  Traffic  Records 
(NTS-31).  Washington.  DC  20590. 
telephone  (202)  366-5597. 
SUPPLEMENTARY  WFORMAIVM:  Under  the 
Paperwork  Reduction  Act  of  1995. 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Kegiater  providing  for  a  60- 
day  comment  period  and  otherwise 
consult  with  affected  agencies  and 
members  of  the  public  concerning  each 
proposed  collection  of  information.  The 
ONffl  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulations  (at  5  CFR  1320.8(d)).  an 
agency  must  ask  for  public  comment  on 
the  foUovring: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infonnation  will  have  practical  utility: 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methods  and 
assumptions: 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

In  response  to  these  requirements. 
NHTSA  asks  for  public  comment  on  the 
following  proposed  collection  of 
information: 

Five  State  Survey  of  Alcohol  Targets  of 
Opportunity 

Type  of  Request:  New  infonnation 
collection  requirement. 

OMB  Clearance  Number:  None. 

Form  Number:  This  collection  of 
information  uses  no  standard  forms. 

Requested  expiration  date  of 
approval:  February  28.  2003. 

Summary  of  the  Callection  of 
Information 

The  Partners  in  Progress  goal  is  to 
reduce  the  number  of  alcohol  related 
fatalities  bom  15.935.  in  1998.  to  11,000 
by  the  year  2005.  In  support  of  this  goal, 
five  states  were  awarded  cooperative 
agreements  by  NHTSA  to  demonstrate 
and  evaluate  the  effectiveness  of  traffic 
safety  programs  that  combine  increased 
law  enforcement  efforts  with  substantial 
publicity  about  these  programs.  These 
states  were  selected  because  of  their 
potential  for  reducing  the  substantial 
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number  or  percentage  of  alcohol  related 
fatalities  occurring  each  year  within 
their  state. 

The  objective  of  this  survey  is  to 
determine  the  extent  to  which  these  five 
programs  impact  the  awareness, 
attitudes,  and  driving  behavior  of 
motorists.  It  is  anticipated  that  changes 
in  enforcement  levels  should  be 
reflected  by  changes  in  driver 
awareness,  attitudes  and  behavior.  For 
example,  a  slate  that  doubles  or  "triples 
their  alcohol  enforcement  activities  and 
provides  substantial  publicity  might 
expect  that  respondents  report  a  greater 
degree  of  awareness  of  these  efforts  as 
compared  to  before  the  program  began. 
It  may  be  expected  that  respondents 
would  report  they  came  in  contact  with 
law  enforcement  more  frequently  and 
drive  after  drinking  less  often  once  the 
program  began.  In  addition,  the  survey 
will  provide  information  on  driver 
awareness  and  acceptability  of  specific 
enforcement  techniques  being  used  as 
well  as  data  regarding  a  new  national 
alcohol  media  campaign  called  "You 
drink  and  drive.  You  lise".  The 
information  to  be  collected  by  this 
survey  is  not  available  to  NHTSA 
through  any  other  source. 

Within  each  state,  the  survey  will  be 
administered  in  three  waves  (prior  to 
the  intervention  effort,  at  the  mid-point, 
and  at  the  end  the  effort)  by  telephone 
to  a  probability  sample  of  the  driving 
age  public  (aged  16  years  or  older  as  of 
their  last  birthday).  Participation  by 
respondents  is  strictly  volvmtary.  TTje 
interview  is  anticipated  to  average  8-10 
minutes  in  length.  Interviewers  will  use 
computer  assisted  telephone 
interviewing  to  reduce  survey 
administration  time  and  to  minimize 
data  collection  errors.  A  Spanish- 
language  questionnaire  and  bi-Iingual 
interviewers  wall  be  used  to  reduce 
language  barriers  to  participation.  All 
respondents'  results  will  remain 
anonymous  and  completely 
confidential.  Participant  names  and 
telephone  numbers  used  to  reach  the 
respondents  are  separated  from  the  data 
records  prior  to  their  entry  into  the 
analytical  database. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information 

More  than  305.000  persons  wore 
reported  injured  and  nearly  16.000 
persons  died  in  alcohol-related  motor 
vehicle  crashes  during  1998  (Traffic 
Safety  Facts:  1998.  NHTSA-National 
Center  for  Statistics  and  Analysis). 
NHTSA  is  committed  to  the 
development  of  effective  programs  to 
reduce  the  incidence  of  these  crashes. 
Recently.  NHTSA  awarded  cooperative 


agreements,  valued  at  approximately 
Sl.000.000  each,  to  five  stales- 
Pennsylvania.  Georgia.  Louisiana, 
Tennessee,  and  Texas.  Each  slate  is 
responsible  for  implementing  the 
enforcement  and  publicity  programs 
and  conducting  both  process  and  impact 
evaluations.  Data  to  be  collected  include 
number  and  types  of  police  stops  made, 
and  changes  in  alcohol-related 
\iolations  and  crashes.  In  order  to 
reduce  the  work  requirements  for  each 
state  and  to  create  sets  of  survey  data 
that  can  be  readily  compared  among  the 
states,  a  separate  award  was  made  to  a 
survey  firm  having  expertise  in 
conducting  random  telephone  surveys. 
Thus,  the  survey  data  to  be  collected 
comprise  only  one  part  of  the  entire  data 
set  that  will  be  assessed.  The  entire  data 
set  will  be  used  to  properly  plan  and 
evaluate  new  enforcement  programs 
directed  at  reducing  alcohol-impaired 
driving.  States  found  to  have 
implemented  effective  programs  in 
countering  the  driving  after  drinking 
problem  will  prepare  a  Best  Practices 
Guide  that  highlights  the  major  features 
of  their  programs.  These  Guides  will  be 
disseminated  among  states  that  want  to 
implement  an  improved  alcohol 
enforcement  program. 

The  fmdings  from  this  proposed  data 
collection  will  assist  NHTSA  in 
addressing  the  problem  of  alcohol- 
impaired  driving  and  in  formulating 
programs  and  recommendations  to 
Congress.  NHTSA  will  use  the  findings 
to  help  focus  current  programs  and 
activities  to  achieve  the  greatest  benefit, 
to  develop  new  programs  to  decrease 
the  likelihood  of  drinking  and  driving 
behaviors,  and  to  provide  informational 
support  to  states,  localities,  and  law 
enforcement  agencies  thai  will  aid  them 
in  their  efforts  to  reduce  drinking  and 
driving  crashes  and  injuries.  It  should 
be  noted  that  during  the  past  decade 
NHTSA  has  conducted  surveys  on 
drinking  and  driving  attitudes  and 
behavior  but  these  were  from  nationally 
represented  samples  and  not  related  to 
specific  statewide  enforcement 
activities.  Also,  some  survey  data  about 
an  enforcement  effort  were  collected 
years  ago  in  one  of  the  targeted  states — 
Teimessee — but  these  data  caimut  be 
used  within  the  context  of  the  present 
study. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information) 

Under  this  proposed  collection,  a 
telephone  interview  averaging 
approximately  8-10  minutes  in  length 
would  be  adininistered  to  each  of  1 .000 
randomly  selected  members  of  the 


general  public  age  16  and  older,  in  each 
of  the  five  states  in  this  study,  at  three 
different  times  over  an  18  month  period. 
A  total  of  15.000  individuals  will  be 
inler\'iewed  over  the  course  of  this 
study.  lnter\'iews  would  be  conducted 
with  persons  at  residential  phone 
numbers  selected  using  random  digit 
dialing.  No  more  than  one  respondent 
per  household  would  be  selected,  and 
each  sample  member  would  complete 
just  one  interview.  Businesses  are 
ineligible  for  the  sample  and  would  be 
not  be  Inten'iewed.  After  each  wave  is 
completed  and  the  data  analyzed,  the 
findings  will  be  disseminated  to  each 
state  for  review. 

Estimate  of  the  Total  Annual  Reporting 
and  Record  Keeping  Burden  Resulting 
From  the  Collection  of  Information 

NHTSA  estimates  that  respondents  in 
the  sample  would  require  an  average  of 
8.5  minutes  to  complete  the  telephone 
interview.  Thus,  the  number  of 
estimated  reporting  burden  on  the 
general  public  would  be  a  total  of  2,125 
hours  for  all  three  waves  of  the 
proposed  survey.  The  respondents 
would  not  incur  any  reporting  or  record 
keeping  cost  from  the  information 
collection. 
Row  A.  McMurray, 
Associate  Administmlor.  Traffic  Safety 
Programs. 

(FR  Do<;.  99-32105  Filed  12-10-99:  6:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6S9S) 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1995- 
1996  Audi  Cabriolet  Passenger  Cars 
Are  Eligible  for  Importation 

AQENCV:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995-1996 
Audi  Cabriolet  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  document  annoimces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1995-1996 
Audi  Cabriolet  passenger  cars  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
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sale  in  the  United  States  and  that  were 
certified  hy  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  tho  petition  is  January  12,  2000 
addresses:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401.  400 
Seventh  St..  SW.  Washington.  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  ?*JHTSA 
has  decided  that  the  motor  vehicle  is 
sub.stantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  Stales, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
>JHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  ejch  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1995-1996  Audi  Cabriolet  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  Tho  vehicles  which 
Champagne  believes  are  substantially 
similar  are  1995-1996  Audi  Cabriolet 
passenger  cars  that  were  manufactured 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 


The  petitioner  claims  that  it  carefully 
compared  non-US.  certified  1995-1996 
Audi  Cabriolet  pas.senger  cars  to  their 
U.S.-cerUfied  counterparts,  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U. S.  certified 
1995-1996  Audi  Cabriolet  passenger 
cars,  as  originally  manufactured, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-US.  certified  1995-1996  Audi 
Cabriolet  passenger  cars  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Tmnsmission  Shift  Lever 

Sequence 103  Defrosting  and 

Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses.  109  New  Pneumatic  Tires.  113 
Hood  Latch  Systems.  116  Brake  Fluid. 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Heod  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  states  that  the  vehicles  also 
comply  with  the  Bumper  Standard 
found  "at  49  CFR  part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp:  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  to  show 
distance  in  miles  and  speed  in  miles  per 
hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment-,  (a) 
Installation  of  U.S. -model  headlamp 
assemblies:  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
refiector  assemblies:  (c|  installation  of 
U.S. -model  taillamp  assemblies:  (d) 
installation  of  a  high  mounted  stop 
lamp  if  the  vehicle  is  not  already  so 
equipped. 


Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  1 1 1  BeorvieH'  Mirror. 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  1  IB  Poiver  Window 
Systems:  Rewiring  of  the  power  window- 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupont  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seal  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer:  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components 
on  vehicles  that  are  not  already  so 
equipped.  The  petitioner  states  that  the 
vehicles  are  equipped  with  combination 
lap  and  shoulder  belts  that  adjust  by 
means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  the  fi-ont  outboard  seating  positions, 
with  combination  lap  and  shoulder 
restraints  that  release  by  means  of  a 
single  push  button  at  the  rear  outboard 
seating  positions,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  Installation  of  reinforcing 
door  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line. 

The  petitioner  also  states  that  all 
vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  they  are 
equipped  with  anti-theft  devices  in 
compliance  with  the  Theft  Prevention 
Standard  found  in  49  CFR  part  541  and 
modified  if  necessary. 

The  petitioner  also  stales  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Conmients  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL— 401. 
400  Seventh  St..  SW.  Washington.  DC 

20590.  (Docket  hours  are  from  9  am  to 

5  pm).  It  is  requested  but  not  required 

that  10  copies  be  submitted. 
All  cormnents  received  before  the 

close  of  business  on  the  closing  date 

indicated  above  will  be  considered,  and 

will  be  available  for  examination  in  the 
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docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Re^er  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S  C  30141(a)(1)(A)  and 
(b)(1);  49CFR  593.B;  delegations  of  authority 
al  49  CFR  1 .50  and  501  8. 

Issued  on:  December  a,  1999. 
Marilyiuie  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc  99-32204  Filed  12-10-99:  8:45  ami 
aiuwo  COM  wift-w-r 


DCPARTMEMT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(OockM  No.  NHTSA-99-«a01] 

Notice  ot  Receipt  ot  Petition  for 
Decision  That  Noncontorming  1990- 
1991  Toyota  MR2  Passenger  Cars  Are 
EllgttXa  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990-1991 
Toyota  MR2  Passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1990-1991  Toyota 
MR2  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  12,  20(X). 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  niunber, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401 .  400 
Seventh  St..  SW.  Washington.  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm) 

FOR  FURTMER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306) 
SUPPLEMENTARY  INFORMATION: 


Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards- 
Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  vrith 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion.  Inc.  of 
Santa  Ana,  California  (G*K)  (Registered 
Importer  90-007)  has  petitioned  NHTSA 
to  decide  whether  1990-1991  Toyota 
MR2  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  GStK  believes  are 
substantially  similar  are  1990-1991 
Toyota  MR2  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer,  Toyota  Motor 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefidly 
compared  non-US.  certified  1990-1991 
Toyota  MR2  passenger  cars  to  their  U.S. 
certified  counterparts,  and  found  the 
■  vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safely  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1990-1991  Toyota 
MR2  4— Door  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1990-1991  Toyota 
MR2  passenger  cars  are  identical  to  their 


US  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence     .  .. 

103  Defrosting  and  Defogging  Svstems. 

104  Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  118  Power 
Window  Systems,  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact.  202  Head 
Restraints,  204  Steering  Control 
Rearward  Displacement,  205  Glazing 
Materials,  206  Door  Locks  and  Door 
Retention  Components,  207  Seating 
Systems.  209  Seat  Belt  Assemblies.  210 
Seat  Belt  Assembly  Anchorages.  212 
Windshield  Retention,  216  Roof  Crvsh 
Resistance.  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1990-1991  Toyota 
MR2  passenger  cars  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  histallation  of  a  seat  belt 
warning  lamp  that  displays  the  required 
seat  belt  symbol;  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour- 
Standard  No-  108  Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  sidemarkers;  (c)  installation 
of  U.S.-model  taillamp  assemblies;  (dj 
installation  of  a  high  mounted  stop 
lamp  on  vehicles  that  are  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  1 1 1  Reaniew  Mirror. 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  InsUllation  of  a  seat  belt 
warning  buzzer;  (b)  installation  of  a 
driver's  side  air  bag  and  knee  bolster, 
identical  to  those  installed  on  the 
vehicle's  U.S.  certified  counterpart.  The 
petitioner  states  that  the  vehicles  are 
equipped  with  Type  n  seat  belts  in  the 
front  outboard  designated  seating 
positions,  which  are  the  only  seating 
positions  in  the  vehicle- 
Standard  No.  214  Side  Impact 
Protection:  Installation  of  U.S.-model 
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door  beams  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  lino  between  the 
fuel  tanlc  and  the  evaporative  emissionf; 
collection  canister. 

The  petitioner  states  that  prior  to 
importation,  the  vehicle's  vehicle 
identification  number  (VTN)  will  be 
inscribed  on  14  major  vehicle  parts  and 
a  theft  prevention  certification  label  will 
be  affixed  to  the  vehicle  to  comply  with 
the  Theft  Prevention  Standard  found  in 
49  CFR  part  541. 

The  petitioner  also  slates  that  a  VTN 
plate  must  be  affixed  to  the  vehicle  so 
that  it  can  be  read  from  the  left 
windshield  pillar,  and  a  VIN  reference 
label  must  be  affixed  to  the  edge  of  the 
door  or  to  the  latch  post  nearest  the 
driver,  to  meet  the  requirements  of  49 
CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street.  SW, 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593. B:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  Oecsmber  8, 1999. 
Marilynne  lacobs. 

Director.  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc  H'!  32205  Filed  12-10-99;  8:45  ami 
aiuMO  cooc  4eiD-s»-* 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Motor  Carrier  Safety 

(OMCS  Docket  ^k>.  99-5473  (formerly  FHWA 
Docket  No.  99-5473)1 

Qualification  of  Drivers:  Exemption 
Applications:  Vision 

agency:  Office  of  Motor  Carrier  Safety 

(OMCS),  DOT. 

ACTION:  Notice  of  final  disposition. 


SUMMAflY:  The  OMCS  aimounces  its 
decision  to  exempt  lames  F.  Durham 
from  the  vision  requirement  in  49  CFR 
391.41fb)(10). 
DATES:  December  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarle,  Office  of  Motor  Carrier 
Safety,  (202)  36&-2987:  for  information 
about  legal  issues  related  to  this  notice, 
Ms.  ludith  Rutledge.  Office  of  the  C^iief 
Counsel.  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays, 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-*6\ .  by  using  the 
universal  resource  locator  (URL):  bttp:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  dowidoaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.ni3ra.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/nara. 

Background 

On  May  18.  1999,  the  FHWA 
published  notice  of  its  preliminary 
determination  to  grant  Mr.  Durham  an 
exemption  bom  the  vision  standard 
applicable  to  drivers  of  commercial 
motor  vehicles  (CMVs)  in  interstate 
commerce  (64  FR  27025).  We  refer 
readers  to  that  notice  for  the  history  of 
his  application.  Two  public  comments 
were  received  and  have  been  considered 
in  our  final  decision  to  grant  Mr. 
Duncan  an  exemption.  On  October  9, 
1999,  the  Secretary  of  Transportation 
transferred  the  motor  carrier  safety 
functions  performed  by  the  FHWA  to 
the  Office  of  Motor  Carrier  Safety,  a  new 
office  created  in  the  Department  of 
Transportation.  This  transfer  was 
performed  pursuant  to  section  338  of 
the  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
FY  2000.  PubUc  Law  106-69,  113  Stat. 
986.  as  amended  by  Public  Law  106-73, 
113  Stat.  1046,  As  a  result  of  the  transfer 
of  functions,  the  OMCS  now 


administers  the  driver  qualification 
standards  in  49  CFR  part  391  and 
pr<x:esses  requests  for  exemptions  from 
the  vision  standard  under  49  U.S.C. 
31315  and  31136te).  Accordingly,  an 
OMCS  docket  number  has  been  assigned 
to  this  proceeding. 

Mr.  Durham's  Vision  and  Driving 
Experiencs 

The  vision  requirement  in  49  CFR 
391 .41(b)(10)  provides: 

A  person  is  physically  qualified  to  drive  a 
commercial  motor  vehicle  if  that  person  has 
distant  visual  acuity  of  at  least  20/40 
(Snellen)  in  each  eye  without  corrective 
lenses  or  visual  acuity  separately  corrected  to 
20/40  (Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at  least  20/ 
40  (Snellen)  in  both  eyes  with  or  without 
corrective  lenses,  field  of  vision  of  at  least 
70*  in  the  horizontal  meridian  in  eacb  eye, 
and  the  ability  to  reciignize  the  colors  of 
traffic  signals  and  devices  showing  standard 
red,  green,  and  amber. 

Since  1992,  we  have  ludertaken 
studies  to  determine  if  this  vision 
standard  should  be  amended.  The  latest 
report  from  our  medical  panel 
recommends  changing  the  field  of 
vision  standard  from  70°  to  120",  while 
leaving  the  visual  acuity  standard 
unchanged.  (See  Frank  C.  Berson.  M.D., 
Mark  C.  Kuperwaser.  M.D.,  Lloyd  Paul 
Aiello,  M.D.,  and  James  W.  Rosenberg, 
M.D..  "Visual  Requirements  and 
Commercial  Drivers, "  October  16, 1998, 
filed  in  Docket  FHWA-98-4334).  The 
panel's  conclusion  supports  the  OMCS's 
view  that  the  present  standard  is 
reasonable  and  necessary  as  a  general 
standard  to  ensure  highway  safety.  The 
OMCS  also  recognizes  that  some  drivers 
do  not  meet  the  vision  standard  but 
have  adapted  their  driving  to 
accommodate  their  vision  limitation 
and  demonstrated  their  ability  to  drive 
safely. 

Mr.  Durham  falls  into  this  category. 
He  suffered  a  penetrating  trauma  to  his 
right  eye  in  1992  that  caused  aphakia 
and  corneal  and  retinal  scarring.  As  a 
result,  vision  in  his  right  eye  has  been 
reduced  to  finger  counting.  Uncorrected 
vision  in  his  left  eye  falls  well  within 
the  regulation's  standard,  however,  and 
his  doctor  has  stated  that  Mr.  Durham 
is  capable  of  performing  tasks  related  to 
driving  a  CMV. 

Mr.  Durham's  driving  record  supports 
the  doctor's  opinion.  He  drove  a  CMV 
for  4  years  with  his  limited  vision  (1992 
to  April  1996)  imtil  his  employer 
disqualified  him  for  failing  to  meet  the 
vision  qualification  standard.  Following 
an  18-month  break,  he  resumed  driving 
part-time  from  October  1997  until  July 
1998,  giving  him  about  5  years  of 
experience  driving  with  his  vision 
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deficiency.  Mr.  Durham  committed  no 
traffic  violations  while  driving  with  his 
limited  vision  and  was  involved  in  1 
non-injury  accident.  His  driving 
performance  supports  the  doctor's 
conclusion  that  Mr.  Durham  can  safely 
perform  the  tasks  related  to  driving  a 
CMV. 

Basis  for  Exemption  Determination 

Under  revised  49  U.S.C.  31315  and 
31136(b),  the  OMCA  may  grant  ah 
exemption  from  the  vision  standard  in 
49  CFR  391.41(b)(10)  if  the  exempUon  is 
likely  to  achieve  an  equivalent  or  greater 
level  of  safety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  Mr.  Diirham  cannot  drive  a 
CMV  in  interstate  commerce.  With  the 
exemption,  he  can.  Thus,  our  analysis 
focuses  on  whether  allowing  Mr. 
Durham  to  drive  in  interstate  commerce 
Mrill  negatively  affect  the  level  of  safety 
that  presently  exists. 

To  evaluate  the  effect  of  his 
exemption,  the  OMCS  has  considered 
not  only  the  medical  reports  about  Mr. 
Durham's  vision  but  also  his  driving 
record  and  experience  with  the  vision 
deficiency.  Recent  driving  performance 
is  especiajly  important  in  evaluating 
future  safety,  according  to  several 
research  studies  designed  to  correlate 
past  and  future  driving  performance. 
Results  of  these  studies  support  the 
principle  that  the  best  predictor  of 
future  performance  by  a  driver  is  his/her 
past  record  of  accidents  and  traffic 
violations.  Copies  of  the  studies  are 
filed  in  Docket  No.  FHWA-97-2625. 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers  because 
data  from  the  vision  waiver  program 
clearly  demonstrate  the  driving 
performance  of  monocular  drivers  in  the 
program  is  better  than  that  of  all  CMV 
drivers  collectively.  (See  61  FR  13338, 
March  26, 1996).  That  monocular 
drivers  in  the  waiver  program 
demonstrated  their  ability  to  drive 
safety  supports  a  conclusion  that  other 
monocular  drivers,  with  qualifications 
similar  to  those  required  by  the  waiver 
program,  can  also  adapt  to  their  vision 
deficiency  and  operate  safely. 

The  first  major  research  correlating 
past  and  futiire  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary  only  slightly.  (See  Bates 
and  Nevman,  University  of  California 
Publications  in  Statistics,  April  1952). 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  with  other 
factors.  These  hdors,  such  as  age,  sex. 


geographic  location,  mileage  driven  and 
conviction  history,  are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  future  accidents.  (See 
Weber,  Donald  C.  "Accident  Rale 
Potential:  An  Application  of  Midtiple 
Regression  Analysis  of  a  Poisson 
Process."  Journal  of  American  Statistical 
Assocaation,  June  1971).  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  year. 

Applying  principles  from  these 
studies  to  Mr.  Durham's  record,  we  note 
that  he  has  committed  no  traffic 
violations  and  had  1  non-preventable 
accident  since  1994.  The  accident 
resulted  in  property  damage  but  no 
bodily  injury.  Mr.  Durham  achieved  this 
record  of  safety  while  driving  with  his 
vision  impairment,  demonstrating  he 
has  adapted  his  driving  skills  to 
accommodate  his  condition.  Moreover, 
his  clean  driving  record  between 
October  1997  until  July  1998 
demonstrates  that  the  break  in  driving 
experience  from  April  1996  to  JiUy  1997 
did  not  diminish  his  driving  skills.  As 
Mr.  Durham's  driving  history  with  his 
vision  deficiency  is  a  predictor  of  futiu'e 
performance,  the  OMCS  concludes  his 
ability  to  drive  safely  can  be  projected 
into  the  future.  Consequently,  the 
OMCS  finds  that  exempting  Mr.  Durham 
6x)m  the  vision  standard  in  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to  that  existing  without 
the  exemption.  For  this  reason,  the 
agenc)'  will  grant  the  exemption  for  the 
2-year  period  allowed  by  49  U.S.C. 
31315  and  3113e(e). 

We  recognize  that  Mr.  Durham's 
vision  may  change  and  affect  his  ability 
to  operate  a  conmiercial  vehicle  as 
safely  as  in  the  past.  As  a  condition  of 
(he  exemption,  therefore,  the  OMCS  will 
impose  requirements  on  his  exemption 
consistent  with  the  grandbthering 
provisions  applied  to  drivers  who 
participated  in  the  agency's  vision 
waiver  program. 

Those  requirements  are  fbimd  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b){10).  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 


49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination:  and  (3)  that  each 
indi\idual  provide  a  copy  of  the  annual 
medical  certffication  to  the  employer  for 
retention  in  its  driver  qualification  file, 
or  keep  a  copy  in  bis/her  driver 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving  so 
it  may  be  presented  to  a  duly  authorized 
Federal.  State,  or  local  enforcement 
official. 

Discussion  of  Comments 

Advocate  for  Highway  and  Auto 
Safety  (AHAS)  filed  two  conunents  in 
this  proceeding.  Each  conunent  was 
considered  and  is  discussed  below. 

In  its  first  submission  filed  on  June 
16.  1999.  die  AHAS  commented  that  the 
agency  has  misinterpreted  statutory 
language  related  to  exemptions  149 
U.S.C.  31315  and  31136(e)),  questioned 
the  agency's  reliance  on  conclusions 
drawn  from  the  vision  waiver  program, 
and  raised  procedural  objections  to  this 
proceeding.  We  will  address  these 
comments  in  order. 

First,  the  AHAS  believes  that  the 
agency  misinterpreted  the  current  law 
on  exemptions  by  considering  them 
slightly  more  lenient  than  the  previous 
law.  This  was  imquestionably  the 
intention  of  Congress  in  drafting  section 
4007  of  the  Transportation  Efficiency 
Act  for  the  21st  Century  (TEA-21), 
Public  Law  105-178. 112  Stat.  107  (See 
63  FR  67601.  quoting  from  H.R.  Conf. 
Rep.  No.  105-550,  at  489-490). 
Regardless  of  how  one  characterizes  the 
new  exemption  language,  the  OMCS 
strictly  adheres  to  the  statuton-  standard 
for  granting  an  exemption.  In  short,  we 
determine  whether  granting  the 
exemption  is  likely  to  achieve  an  equal 
or  greater  level  of  safety  than  exists 
without  the  exernption. 

Next,  the  AHAS  maintains  that  the 
OMCS  cannot  rely  on  data  from  the 
waiver  study  program  as  a  standard  for 
evaluating  Mr.  Durham's  qualifications 
for  an  exemption.  Its  opinion  is  based 
on  the  fact  that  a  valid  research  model 
was  not  used  for  the  vision  waiver  study 
program;  thus,  the  results  cannot  be 
extrapolated  to  other  drivers  who  were 
not  in  the  program.  The  validity  of 
research  designs  caimot  be  accepted  or 
dismissed  in  a  blanket,  simplistic 
statement.  The  approach  used  by  the 
agency  for  the  assessment  of  risk  is  a 
valid  design  that  has  been  used  in 
epidemiolog>'  for  studies  of 
occupational  health.  These 
observational  studies  compare  a  treated 
or  exposed  group  of  finite  size  to  a 
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control  group  that  is  large  and 
represents  outcomes  for  the  natioD  as  a 
whole  (e.g.  national  mortality  rates  or 
truck  accident  rates.)  This  design  his 
been  used  to  investigate  risk  relative  to 
the  hazards  of  asbestos  and  benzene 
with  regulatory  decisions  based  on  the 
outcomes. 

The  strength  of  the  design  is  that  it 
provides  a  high  level  of  external 
validity.  Being  able  to  compare 
outcomes  to  a  national  norm  places  the 
focus  in  proper  perspective  for 
regulatory  matters  This,  cf  course,  is 
the  strength  relative  to  the  waiver 
program  where  the  General  Estimates 
System  (GES)  accident  rates  represent  a 
national  safety  norm.  While  the  design 
has  been  successfully  used  in  critical 
risk  areas,  its  application  has  not  been 
without  challenges.  Most  of  the 
criticism  has  focused  on  the  data  used 
in  the  models  It  has  been  correctly 
argued  that  exposure  to  hazards  has  not 
always  been  clearly  measured  because 
recordkeeping  is  not  accurate  or 
complete.  Criticism  has  also  focused  on 
the  poor  measurement  of  health 
outcomes.  Vagueness  in  the  assessment 
of  outcomes  was  due  to  poor 
recordkeeping  or  exposed  individuals 
not  being  examined.  Threats  to  the 
validity  of  measurement  do  not  appe.ar 
to  be  as  large  an  issue  in  the  wiiiver 
program's  risk  assessment.  Exposure,  for 
example,  in  the  assessment  is 
manifested  by  participation  in  the 
waiver  program  [as  exposure  to  a 
treatment)  and  through  vehicle  miles 
traveled  (as  exposure  to  risk).  The 
measurement  of  participation  in  the 
program  had  no  vagueness  by  virtue  of 
the  required  recordkeeping.  Exposure  to 
risk  by  vehicle  miles  traveled  was 
measured  by  self-report  and  could,  of 
course,  contain  errors.  As  reports  were 
made  on  a  monthly  basis,  however,  it 
was  not  expected  that  the  reporting  for 
these  short  periods  would  contain 
significant  systematic  error  over  the  life 
of  the  program.  Risk  outcomes  in  this 
assessment  were  determined  through 
accident  occurrence.  Accident 
occurrence  was  verified  in  multiple 
ways  through  self-report  (a  program 
requirement),  the  Commercial  Driver 
License  Information  System,  State 
driving  records,  and  police  accident 
reports.  As  a  result,  it  is  believed  that 
the  research  approach  used  in  the 
waiver  program  did  not  suffer  serious 
flaws  relative  to  the  validity  of 
measurement. 

Criticism  of  the  approach  taken  by  the 
waiver  program  relative  to  internal 
validity  could  have  some  merit.  Even 
the  original  design  proposed  for  the 
waiver  study  received  concern  for  its 
interna!  validity.  That  design  proposed 


to  use  a  sample  of  commercial  motor 
vehicle  (CMV)  operators  without  vision 
deficiencies  as  a  comparison  group. 
While  the  design  was  appealing,  it  had 
potential  for  flaws  relative  to  internal 
validity.  Due  to  the  nature  of  the  vision 
deficiencies  examined,  the  drivers  could 
not  be  randomly  assigned  to  the  waiver 
and  comparison  groups  as  is  done  in 
clinical  trials.  As  the  desirable  paradigm 
for  science,  clinical  trials  go  to  great 
length  to  guarantee  internal  validity. 
But,  as  is  being  increasingly  pointed  out 
in  medical  research  where  randomized 
trials  are  seen  as  the  basis  of  good 
science,  even  these  studies  can  have 
flaws  which  undermine  their  external 
vcJidity  (U.S.  General  Accounting 
Office,  "Cjoss  Design  Synthesis;  A  New 
Strategy  for  Medical  Effectiveness 
Research,"  March  1992,  GAO/PEMD- 
92-18). 

In  the  source  cited  above,  it  was 
suggested  that  the  results  obtained 
through  randomized  clinical  trials  be 
adjusted  to  apply  to  a  patient 
population  which  was  not  represented 
in  the  trial,  and,  thereby,  enhanced 
external  validity.  Moreover,  it  was  also 
suggested  that  the  results  from  other 
observational  (i.e.,  non-random)  studies 
be  used  to  support  the  evidence 
provided  by  clinical  trials  Of  course, 
these  studies  would  have  to  be  assessed 
to  determine  the  degree  of  bias  present 
relative  to  internal  validity.  If  it  existed, 
adjustments  would  be  required.  As  is 
more  often  being  recognized,  all  aspects 
of  scientific  endeavor  contain  flaws; 
design,  measurement,  and  even  the 
research  questions  asked  (Cook,  J.D. 
"Postpositivist  Critical  Multiplism"  in 
L.  Shortland  and  H.M.  Mark  (eds.) 
Social  Science  and  Social  Policy. 
Newbury  Park.  CA:  Sage  1985).  The 
necessary  approach  to  obtaining  valid 
results  is  to  tnoroughly  examine  a  study 
for  bias  and  make  adjustments  where 
possible.  If  the  original  waiver  study 
comparative  design  had  been 
implemented,  it  would  have  probably 
t^uired  adjustments  related  to  both 
internal  and  external  validity. 

The  waiver  program  and  its  research 
design  were  reviewed  on  several 
occasions.  Most  of  the  critical 
discussion  concerned  analytic 
methodology  given  the  nature  of  the 
GES  comparison  group.  The  risk 
monitoring  aspect  of  the  design  was 
largely  endorsed.  However,  one 
researcher  correctly  criticized  the 
comparison  with  the  national  GES  data 
because  it  would  not  be  possible  to 
assess  the  potential  for  comparison  bias 
as  a  threat  to  internal  validity. This 
criticism  was  correct  because  such 
potential  confounding  factors  as  age  and 
driving  patterns  are  not  available  in  the 


GES  data  to  determine  if  a  lack  of 
balance  exists  between  the  waiver  group 
and  the  comparison  data.  If  the  factors 
were  not  balanced,  adjustments  could 
not  be  made.  The  bias,  if  it  existed, 
would  therefore  be  hidden  This  was  a 
concern  to  us.  To  address  this  concern, 
a  sensitivity  analysis  was  performed  to 
assess  the  impact  of  possible  hidden 
bias  (Rosenbaum,  PR  Observational 
Studies,  New  York,  Springer-Verlag 
1995).  The  analysis  examined  outcomes 
under  various  levels  of  hidden  bias  and 
the  results  showed  that  the  comparison 
with  GES  accident  rates  is  largely 
insensitive  to  hidden  bias.  The  results  of 
this  sensitivity  analysis,  filed  in  Docket 
No.  FHWA-99-5578,  provide  evidence 
to  support  the  internal  validity  of  the 
comparison  to  GES  data. 

Based  on  the  various  assessments,  it 
would  appear  that  the  results  of  the 
waiver  program  risk  analysis  are 
basically  valid.  The  measurement  of 
exposure  and  risk  outcomes  were 
conducted  with  virtually  no  error.  The 
external  validity  is  ensured  because  a 
national  norm  is  the  focus  of 
comparison  and,  based  on  the 
sensitivity  analysis,  the  degree  of 
internal  validity  is  strengthened.  To 
obtain  valid  results  that  point  to  a  clear 
casual  connection  between  an  action 
and  an  outcome  basically  rests  on  ruling 
out  other  influences  on  the  outcome. 
While  these  appear  to  be  largely 
accomplished  based  on  an  examination 
of  the  various  types  of  validity,  there 
remains  an  additional  threat  to  the 
validity  of  the  results  Relative  to  this, 
it  has  been  argued  that  the  drivers  in  the 
various  waiver  programs  have  lower 
accident  rates  because  they  are  aware  of 
being  monitored,  and  monitoring  is  a 
strong  motivation  to  exercise  care. 
Given  the  possible  threat,  the  agency 
conducted  a  follow  up  assessment  after 
the  wavered  drivers  were  given 
grandfather  rights  in  March  1996. 
Conducted  in  lune  1998,  an  assessment 
of  the  drivers'  accident  experience  was 
made  for  the  period  to  December  1996. 
The  results,  on  file  in  Docket  No. 
FHWA-99-5578,  showed  that  the 
drivers  who  had  been  in  the  program 
continued  to  have  an  accident  rate  that 
was  lower  than  the  national  norm. 

Based  on  the  information  discussed 
above,  it  is  reasonable  to  conclude  that 
the  results  generated  by  the  waiver 
program  have  a  high  degree  of  validity. 
It  then  remains  to  determine  how  these 
results  can  be  used,  i.e..  what  inferences 
can  be  drawn  from  results  and  what  are 
the  boundaries  on  these  inferences?  The 
AHAS  states  categorically  that  'the 
agency  caimot  extrapolate  from  the 
experience  of  drivers  in  the  vision 
waiver  program  to  other  vision  impaired 
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drivers  who  did  not  participate  in  the 
program."  To  some  degree  this 
statement  is  correct.  Based  on  the 
design,  data  collection  and  analysis 
associated  with  the  waiver  program,  the 
agency  does  not  wish  to  generalize  the 
results  of  the  study  to  other  drivers  with 
vision  deficiencies  per  se.  That  is, 
drivers  are  not  the  focus  of  inference. 
They  are  associated  with  the  inference 
but  are  not  necessarily  the  subject  of 
inference.  Nor  are  the  vision  standards 
the  focus  of  inference  from  the  results. 
As  the  AHAS  pointed  out.  "The  FHWA 
recognizes  that  there  were  weaknesses 
in  the  waiver  study  design  and  believes 
that  the  waiver  study  has  not  produced, 
by  itself,  sufficient  evidence  upon 
which  to  develop  new  vision  and 
diabetes  standards  "  (61  FR  13338, 
13340).  In  making  this  statement,  the 
FHWA  merely  recognized  that  the  study 
design  did  not  ask  questions  concerning 
whether  there  are  vision  characteristics 
other  than  those  in  standards  that  could 
permit  safe  operating  of  a  CMV.  The 
agency  conducted  a  feasibility 
assessment  to  determine  if  such  a  study 
could  be  designed  and  implemented.  It 
was  concluded  that  resources  were  not 
available  to  do  this. 

The  target  of  inference  in  the  waiver 
study  is  suggested  in  another  quote 
offered  by  the  AHAS.  The  AHAS  points 
out  that  the  agency  has  stated  "that 
monocular  drivers  in  the  waiver 
program  demonstrated  their  ability  to 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  with 
qualifications  similar  to  those  required 
by  the  waiver  program,  can  also  adapt 
to  their  vision  deficiency  and  operate 
safely."  This  statement  captures  the 
focus  of  inference  while  being 
somewhat  restrictive  relative  to  the  type 
of  vision  deficiency  involved.  The  target 
of  the  test  in  the  research  design  was  Uie 
process  of  granting  waivers.  That  is,  it 
can  be  inferred  that  drivers  with  vision 
deficiencies  who  are  approved  by  the 
screening  process  in  the  waiver  program 
will  be  able  to  operate  CMVs  in  a 
manner  that  is  as  safe  or  safer  than  the 
prevailing  national  safety  norm.  The 
inference  is  not  being  made  to  screening 
processes  in  general.  It  is  only  being 
inferred  for  the  single  process  in  the 
waiver  program  and  that  this  process  is 
viable  for  the  purpose  intended.  That 
the  AHAS  has  stated  such  a  conclusion 
is  not  tenable  because  a  valid  research 
design  was  not  used  is  in  itself  a 
proposition  that  does  not  enjoy  support. 
The  discussion  of  the  validity  of  the 
approach  clarifies  the  value  of  results.  If 
the  inferences  drawn  from  these  results 
focus  on  the  process  tested,  the 
conclusions  are  valid.  It  follows  ipso 


facto  that  the  application  of  the  waiver 
process  to  future  screening  should  also 
produce  valid  results. 

The  AHAS  points  out  that  Mr. 
Durham  differs  from  other  drivers  in  the 
vision  waiver  study  program  in  that  his 
driving  record  contained  a  "gap. " 
whereas  drivers  in  the  program  had  3 
years  of  continuous  experience 
immediately  prior  to  receiving  their 
waiver.  As  the  AHAS  notes,  that  fact 
contributed  to  the  agency's  previous 
denial  of  Mr.  Durham's  request  for  an 
exemption.  When  the  FHWA,  and  now 
OMCS.  reconsidered  that  decision, 
however,  we  concludsd  that  Mr. 
Durham  does  meet  the  criteria  in  the 
study  program  notwithstanding  his 
break  in  driving  experience.  He  had 
over  3  years  of  continuous  driving 
experience  with  this  vision  deficiency 
and  established  a  safe  driving  record 
from  1992  to  April  1996.  This 
experience  exceeded  the  driving 
required  by  the  study  program  criteria 
and  provides  a  basis  for  projecting  his 
iiiture  performance.  The  18-month  break 
from  April  1996  to  October  1997  would 
have  undermined  the  reliability  of  that 
experience,  as  a  predictor  of  his  ability 
to  drive  safely,  if  he  had  not  resumed 
driving  By  driving  from  October  1997 
until  July  1998  without  an  accident  or 
traffic  citation,  Mr.  Durham 
demonstrated  he  still  has  the  ability  to 
adapt  his  driving  skills  to  accommodate 
his  limited  vision.  Based  on  these 
specific  facts,  we  have  concluded  that 
Mr.  Durham  satisfies  the  criteria  applied 
in  the  vision  waiver  study  program  and 
qualifies  for  an  exemption, 
notwithstanding  his  break  in  driving. 

In  its  third  point,  the  AHAS  objects  to 
the  procedure  employed  in  processing 
these  petitions  for  exemptions, 
contending  that  there  is  no  statutory 
basis  for  making  a  "preliminary" 
determination  which  tends  to  pre-judge 
the  outcome.  The  AHAS  makes  an 
analogy  to  an  interim  final  rule  where 
an  agency  "has  already  made  its 
decision  and  the  burden  is  unduly  and 
improperly  placed  on  the  public  to 
overcome  the  agency's  initial  decision 
to  grant  the  exemption."  This  analogy  is 
misplaced.  The  agency's  "preliminar>- 
determination"  is  more  aptly  compared 
to  a  notice  of  proposed  nilemaking, 
wherein  the  agency  analyzes  the  basis 
upon  which  a  new  or  amended 
regulation  has  been  considered,  and 
then  proposes  that  the  new  rule  take 
effect.  The  agency  then  considers  the 
information  obtained  in  response  to  the 
NPRM  and  issues  a  final  rule.  In  a 
similar  vein,  the  agency  analyzes  the 
information  proWded  in  an  exemption 
application.  Some  applications  are 
denied  outright.  Only  when  the  agency 


proposes  to  grant  a  petition  does  it 
publish  thai  proposal,  with  its  analysis 
of  the  information  submitted  in  suppori 
of  the  exemption,  for  public  comment. 
After  consideration  of  public  comment, 
a  final  decision  is  published.  This 
procedure  is  consistent  with  49  U.S.C. 
3131S(b)(4)(A)  which  requires  the 
OMCS,  and  previously  the  FHWA,  to 
publish  in  the  Federal  Register  a  notice 
explaining  the  request  Uiat  has  been 
filed,  giving  the  public  an  opportunity 
to  inspect  the  safety  analysis  and  any 
other  relevant  information  known  to  the 
agency  and  allowing  the  public  to 
comment  on  the  exemption  request. 

The  AHAS  filed  its  second  comment 
on  July  7,  1999,  to  urge  that  the  FHWA 
reconsider  its  application  of  Rouenhorsl 
V.  United  States  Department  of 
Transportation.  Federal  Hightmy 
Administration.  95  F.3d  715  (8th  Cir 
1996),  in  light  of  the  US  Supreme 
Court's  decision  in  Albertson's  Inc.  v. 
Kirkingburg.  1 19  S  Cl.  2162  (June  22, 
1999).  According  to  the  AHAS,  the 
courts  decision  supports  its  view  that 
this  agency  cannot  rely  on  data 
collected  in  the  vision  waiver  program 
to  justify  issuing  additional  exemptions 
We  disagree  with  the  AHASs 
interpretation  of  the  Kirkingburg  case. 
The  court  specifically  stated  in  Footnote 
21  that  the  current  exemption  program 
was  not  challenged  or  considered  in  its 
opinion.  For  that  reason,  we  do  not  view 
the  case  as  affecting  Mr.  Durham's 
exemptions. 

Conclusion 

After  considering  the  comments  and 
evaluating  Mr.  Durham's  qualifications 
in  accordance  with  Rauenhorst.  supra, 
the  OMCS  exempts  James  F.  Durham 
from  the  vision  requirement  in  49  CFR 
39].41(b)(10),  subject  to  the  following 
conditions:  (l)-That  he  be  physically 
examined  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  his  left  eye 
continues  to  meet  the  standard  in  49 
CFR  39l.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  he  is 
otherwise  phvsicallv  qualified  under  49 
CFR  391.41;  (2)  that  he  provide  a  copy 
of  the  ophthalmologist"s  or  optometrist's 
report  to  the  medical  examiner  at  the 
time  of  the  annual  medical  examination; 
and  (3)  that  he  provide  a  copy  of  the 
aimual  medical  certification  to  his 
employer  for  retention  of  in  its  driver 
qualification  file,  or  keep  a  copy  in  his 
driver  qualification  file  if  he  is  self- 
employed.  Mr.  Durham  must  also  have 
a  copy  of  the  certification  when  driving 
so  it  may  be  presented  to  a  duly 
authorized  Federal.  State,  or  local 
enforcement  official. 
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Id  accordance  with  revised  49  U.S.C. 
3131S  and  31136(e).  Mr.  Durham's 
exemption  will  be  valid  for  2  years 
unless  revoked  earlier  by  the  OMCS. 
The  exemption  will  be  revoked  if  (1)  he 
fails  to  comply  with  the  terms  and 
conditions  of  the  exemption:  (2)  the 
exemption  has  resulted  in  a  lower  level 
of  safety  than  was  maintained  before  it 
was  granted;  or  (3)  continuation  of  the 
exemption  would  not  be  consistent  with 
the  goals  and  objectives  of  49  U.S.C. 
31315  and  31136(e).  If  the  exemption  is 
still  effective  at  the  end  of  the  2-year 
period,  Mr.  Durham  may  apply  to  the 
OMCS  for  a  renewal  under  procedures 
in  effect  at  the  time. 

Aulharity:  49  U.S.C  322.  31315  and  31136: 
49CaT?1.73. 

Issued  on:  December  6. 1999. 
Brian  M.  McLaughlin, 
Director  of  Policy  and  Program  Management, 
Office  of  Motor  Carrier  Safety. 
(FR  Doc.  99-32104  Filed  12-10-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Admlnistratioii 

(Oocket  No.  RSPA-99-5143,  Notic*  No.  99- 
151 

Safety  Advisory:  Unauttiorized  Marking 
of  Compressed  Gas  Cylinders 

AGENCY;  Research  and  Special  Programs 
.Administration  (RSPA).  DOT. 
ACTION:  Safety  advisory  notice. 

summary:  This  is  to  notify  the  public 
that  high-pressure,  compressed  gas 
cylinders  were  marked  but  may  not 
have  been  tested  by  Fire  Extinguisher 
Sales  &  Service  (FESS),  1100  Weimer 
Road.  Bloomington.  Indiana.  Those 
cylinders  may  pose  a  safely  risk  to  the 
public.  During  a  September  26. 1998 
compliance  inspection.  RSPA 
determined  that  FESS  had  marked  an 
undetermined  number  of  cylinders  as 
having  been  properly  retested  in 
accordance  with  the  Hazardous 
Materials  Regulations  (HMR)  without 
retesting  the  cylinders.  In  addition, 
RSPA  determined  that  FESS  had 
marked  cylinders  as  tested  in 
accordance  with  the  HMR  without 
holding  a  Retester  Identification 
Number  (RIN)  issued  by  RSPA. 

A  hydrostatic  retest  and  visual 
inspection,  conducted  as  prescribed  in 
the  HMR,  are  used  to  verif>'  the 
structural  integrity  of  a  cylinder.  If  the 
hydrostatic  retest  and  visual  inspection 
are  not  performed  in  accordance  with 
the  HMR,  a  c>linder  with  compromised 
structural  integrity  may  be  returned  to 


service  when  it  should  be  condemned. 
Serious  personal  iajury,  death,  or 
property  damage  could  result  from 
rupture  of  a  cylinder.  Cylinders  that 
have  not  been  retested  in  accordance 
with  the  HMR  may  not  be  charged  or 
filled  with  compressed  gas  or  other 
hazardous  material. 

FOR  FURTHEH  MFOfWIA'nON  CONTACT: 
Guadalupe  Castellanos.  Hazardous 
Materials  Enforcement  Specialist, 
Central  Region,  Office  of  Hazardous 
Materials  Enforcement,  Research  and 
Special  Programs  Administration.  US 
I3epartment  of  Transportation.  2350  East 
Devon  Avenue,  Suite  136,  Des  Plaines, 
IL  60018  Telephone:  (847)  294-8SB0, 
(847)  294-8590  fax. 

SUPPLEMENTARY  MFOflMATION:  Based  on 
its  inspection.  RSPA  learned  from  FESS 
that  it  had  been  servicing  cylinders 
without  holding  a  fUN  for  nearly  30 
years.  Furthermore,  the  condition  of  the 
equipment  at  the  time  of  inspection 
indicated  that  it  had  not  been  used  by 
I^SS  to  hydrostatically  test  cylinders 
for  quite  some  time.  FESS  indicated  in 
a  written  statement  to  RSPA  that  it  had 
represented  cylinders  as  properly  tested 
when  no  tests  had  been  performed. 
Because  FESS  failed  to  maintain 
accurate  records  of  retest  and 
reinspection.  it  is  impossible  to 
determine  the  number  of  cylinders  that 
FESS  has  marked  without  retesting  or 
retested  without  a  RIN.  These  cylinders 
may  pose  a  safety  risk  to  the  public. 

Cylinders  serviced  by  FESS  prior  to 

November  23. 1998.  are  marked  on  their 

shoulders  with  the  letters  "M"  and  "L" 

separating  the  month  and  year  of  the 

alleged  hydrostatic  retest.  For  example: 

M 

5         98 

L 

Anyone  who  has  a  cylinder  that  was 
last  serviced  by  FESS  or  marked  with  an 
"M"  and  "L"  should  consider  the  retest 
marking  invalid  and  should  not  refill 
and  offer  the  cylinder  for  transportation 
until  it  has  been  successfully  retested. 

It  is  further  recommended  that 
persons  finding  or  possessing  cylinders 
described  in  this  safety  notice  contact 
Ms.  Guadalupe  Castellanos  for 
additional  information. 

Issued  in  Washington.  DC  on  December  8. 
1999 

Robert  A.  McGuiic. 
Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 
[FR  Doc.  99-32202  Filed  12-10-99:  8:45  am) 
BUIMOCOOC  4»io-ao-p 


DEPARTMENT  OF  TRANSPOHTATION 

nsssarcn  and  S^aclM  Programs 
Adwiin4sfratlon 

(Ooc<w(  Me.  RSPA-9S-4S23:  NoNc*  2] 

Pipeline  Safety:  CandMates  for  System 
Integrity  Ine^ctiow  PItet  Program 

agency:  Office  of  Pipeline  Safety.  DOT, 
ACTKM:  Notice. 

SUMMARY:  The  Office  of  Pipeline  Safety 
(OPS)  has  completed  an  initial 
screening  of  three  candidate  companies 
for  the  System  Integrity  Inspection  (SII) 
Pilot  Program.  They  are  Conoco  Pipe 
Line  Company.  £1  Paso  Natural  Gas 
Company,  and  Portland  Pipe  Line 
Corporation.  OPS  believes  these 
companies'  SI]  project  proposals  satisfy 
the  established  eligibility  and  screening 
criteria,  based  on  a  review  of  each 
company's  Application  Letter  and  safet>' 
and  compliance  record.  OPS  is 
beginning  discussions  with  these 
companies  to  explore  their  proposed  SU 
projects  in  more  detail.  Before  making 
its  final  selection  of  Sn  Pilot  Program 
participants,  OPS  invites  public 
comment  on  any  aspect  of  a  candidate 
company's  participation  in  the  SII  Pilot 
Program.  OPS  will  consider  this 
feedback  in  the  final  selection  of  SII 
Pilot  Program  companies.  OPS  may  later 
screen  additional  candidate  companies, 
and  will  publish  summaries  of  their 
proposals  in  subsequent  Federal 
Register  Notices. 

The  appendix  to  this  notice  provides 
information  on  how  OPS  will  examine 
the  management  processes  each 
company  employs  for  conducting  and 
documenting  internal  audits  for 
regulatory  compliance. 
DATES:  OPS  requests  that  comments  to 
this  Notice  be  submitted  on  or  before 
February  11,  2000,  so  that  public  input 
can  be  fully  considered  before  OPS 
selects  qualified  SO  Pilot  Program 
participants. 

AIXMESSES:  You  may  submit  written 
comments  to  the  Dockets  Facilit>'.  U.S. 
Department  of  Transportation.  Plaza 
401.  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
number  ftSPA-99-4523.  Submit  the 
original  comment  document  and  one  (1) 
copy.  If  you  wish  to  receive 
confirmation  of  receipt  of  your 
comments,  you  must  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Facility  is  located  on  the  plaza 
level  of  the  Nassif  Building  in  Room 
401,  400  Seventh  Street,  SW., 
Washington,  DC.  The  Dockets  Facility  is 
open  from  10  a.m.  to  5  p.m.,  Monday 
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through  Friday,  except  on  Federal 
holidays.  You  may  also  submit 
comments  to  the  docket  electronically. 
To  do  so.  log  on  to  the  Dockets 
Management  System  web  site  at  http:// 
dms.dot.gov.  Click  on  Help  & 
Information  to  obtain  instructions  for 
filing  a  document  electronically. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Moore  (816)  426-2654  or  any  of 
the  five  OPS  Regional  Directors;. 
William  Gute  (202)  366-4580.  Frederick 
loyner  (404)  562-3530.  Ivan  Huntoon 
(816)  426-2654,  Rodrick  Seeley  (713) 
718-3746,  or  Christopher  Hoidal  (303) 
231-5701.  Contact  the  Dockets  Unit, 
(202)  366-5046,  for  docket  material. 
SUPPLEMENTARY  INFORtWATION: 
I.  Backgroiud 

The  Office  of  Pipeline  Safety  (OPS)  is 
in  the  process  of  improving  its 
regulatory  programs  to  assure  greater 
levels  of  saJFety,  environmental 
protection,  and  service  reliability.  An 
important  part  of  this  effort  is  re^ 
examining  the  approach  OPS  uses  to 
inspect  interstate  pipeline  operators  and 
searching  for  more  effective  processes. 
Traditionally.  OPS  inspections  have 
focused  on  ensuring  compliance  with 
applicable  pipeline  safety  regulations, 
while  this  focused  approach  assures 
that  operators  are  complying  with  all 
regulatory  requirements,  it  may  not  be 
the  most  effective  approach  to 
improving  safety. 

The  System  Integrity  Inspection  (SU) 
Pilot  Program  is  designed  to  test 
whether  a  more  broad-based 
examination  of  an  operator's  safety  and 
pipeline  integrity  programs,  including 
many  areas  not  currently  considered 
during  a  typical  inspection,  will 
improve  performance.  Although  OPS 
will  continue  to  require  an  operator's 
compliance  vrith  the  pipeline  safety 
regulations,  under  the  Sn  approach,  an 
SII  Team  (composed  of  OPS  and 
interstate  agency  personnel)  will  work 
cooperatively  with  the  operator  to 
address  pipeline  system  integrity  issues, 
including  areas  that  the  regulations  may 
not  address.  To  ensure  continued 
pipeline  safety  regulatory  compliance,  a 
participating  operator  must  conduct 
comprehensive  internal  audits  for 
compliance  that  will  be  subject  to 
external  verification  by  OPS.  To  be 
accepted  into  the  program,  the 
candidate  company  must  demonstrate 
that: 

•  A  formal  internal  audit  process  is  in 
place: 

•  Internal  audits  are  regularly 
conducted: 

•  Audit  findings  are  documented  and 
communicated; 


•  Corrective  actions  to  address  audit 
findings  are  defmed  and  implemented; 
and 

•  Corrective  action  status  is  tracked 
and  communicated. 

After  a  company  is  accepted  into  the 
SU  Pilot  Program,  the  SII  Team  wUl 
verify  internal  audit  records  and  field 
performance  to  ensure  that  the  company 
is  effectively  implementing  its  internal 
audit  process.  The  Appendix  to  the 
notice  describes  the  approach  OPS  will 
use  for  conducting  this  verification. 

This  enhancement  of  current 
inspection  practices  will  improve 
communication  and  information  sharing 
between  operators  and  the  government, 
and  focus  management  attention  and 
resources  on  the  most  important  risks  to 
pipeline  safety.  After  reasonable 
experience  with  the  pilot.  OPS  will 
determine  whether  and  in  what  form  the 
Sll  approach  should  be  incorporated 
into  the  Federal  pipeline  safely  program 
on  a  permanent  basis. 

The  Notice  "Pipeline  Safety:  Request 
for  System  Integrity  Inspection  Pilot 
Program  Apphcations"  (63  FR  68819) 
published  on  December  14, 1998, 
announced  the  initiation  of  the  SU  Pilot 
Program,  and  requested  that  operators 
interested  in  participating  in  this 
program  submit  Application  Letters  to 
OPS.  The  Notice  also  described  the  SU 
Pilot  Program,  and  the  piucess  to  select 
operators  for  this  program. 

OPS  has  completedan  initial 
screening  of  thrise  candidate  companies 
for  the  Sn  Pilot  Program:  Conoco  Pipe 
Line  Company,  El  Paso  Natural  Gas 
Company,  and  Portland  Pipe  Line 
Corporation.  OPS  believes  these 
companies'  SU  project  proposals  satisfy 
the  eligibility  and  screening  criteria 
delineated  in  the  December  Federal 
Register  Notice,  based  on  a  review  of 
each  company's  Application  Letter  and 
.safety  and  compUance  record.  OPS  has 
begun  discussion  with  these  companies 
to  better  understand  their  proposed  SII 
projects.  These  discussions  will  focus 
on: 

•  Operating  history  and  a  more 
detailed  description  of  the  pipeline 
system  proposed  for  the  SU  FHlot 
F'rogram. 

•  Internal  audit  program  and 
processes  the  operator  uses  to  ensure 
regulatory  compliance. 

•  System  integrity  actinties. 
processes,  and  programs  the  operator 
uses  to  monitor,  maintain,  and  improve 
pipeline  integrity,  including  programs 
that  exceed  regulatory  requirements  in 
addressing  potential  safety  and 
environmental  threats  from  system 
operation. 

•  Management  processes  used  to 
identify  and  prioritize  the  most 


significant  threats  to  pipeline  integrity, 
and  how  maintenance  and  capital 
projects  are  identified,  prioritized,  and 
implemented  to  address  these  threats. 

•  New  technologies,  or  iiuovative 
applications  of  existing  technologies,  to 
improve  operation  and  enhance  safety 
and  environmental  performance. 

•  Performance  measures  to  assure 
that  a  company's  integrity  management 
program  is  effective,  including 
indicators  of  the  company's 
understanding  of  pipeline  system-wide 
condition,  familiarity  with  and 
implementation  of  risk  assessment  and 
risk  control  approaches,  integration  and 
communication  of  system  integrit)- 
relaled  inform'ation,  effectiveness  of  its 
internal  audit  program  and  processes, 
performance  assessment,  feedback  and 
results  orientation,  and  xisibility  of 
company  management  commitment  to 
safety. 

Before  making  its  final  selection  of  SII 
Pilot  Program  participants,  OPS  invites 
public  comment  on  any  aspect  of  a 
candidate  company's  participation  in 
the  SU  Pilot  Program.  Each  company's 
Application  Letter  is  available  via  an 
internet-accessible  information  system 
that  can  be  reached  through  the  OPS 
web  site  at  http://ops  dot.gov.  OPS  will 
also  consult  with  eligible  state  pipeline 
safety  agencies  fit)m  the  states  affected  ■ 
by  a  proposed  SU  project.  This  feedback 
will  be  considered  in  the  final  selection 
of  SU  Pilot  Program  companies. 

OPS  may  screen  additional  SII  Pilot 
Program  candidates  in  the  near  future. 
Summaries  of  their  application  letters 
will  be  published  in  subsequent  Federal 
Register  Notices. 

n.  Application  Letter  Summaries 

Each  of  three  pipeline  operators 
identified  in  this  notice  submitted  an 
Application  Letter  to  the  SU  Pilot 
Prc^ram.  In  these  letters,  senior 
management  committed  to  improving 
the  safety  and  environmental 
performance  of  its  operations,  and  to  the 
sn  approach  as  a  means  of  furthering 
that  objective.  These  companies  have 
committed  to  work  with  OPS.  openly 
discussing  and  sharing  information  on 
integrity  issues  that  might  not  be  fully 
addressed  through  the  traditional 
inspection  process.  The  letters  also 
summarized  each  company's  internal 
audit  pr(x:ess  for  assuring  compliance, 
and  its  system  integrity  program  that 
goes  beyond  the  minimtmi  regulatory 
requirements  to  address  potential  risks 
to  its  pipeline  system.  In  discussions 


'  "Affected  atale*'*  meaiu  states  thrriugh  which 
Ihu  pipeline  svslem  propo6«d  for  the  SU  Pilot 
Prognwti  pauex  An  eligible  ?tati'  plpelioe  Mfety 
dgeocy  it  OOB  that  has  active  Interstate  Agenl  aUTus 
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with  each  company.  OPS  intends  to 
explore  these  programs  in  more  detail  to 
be  sure  they  will  support  a  meaningful 
demonstration  of  the  SII  approach.  The 
remainder  of  this  section  descrities  the 
pipeline  systems  proposed  for  the  SII 
Pilot  Program. 

1.  Conoco  Pipeline  Company 
(ConocoJ:  Conoco  is  proposing  a  total  of 
2,610  pipeline  miles  in  nine  different 
pipeline  systems  for  the  SU  Pilot 
Program.  A  summary  description  of 
each  system  follows. 

Glacier  Pipeline  System:  The  Glacier 
System  transports  crude  oil  from  the 
U.S.-Canadian  border  near  Carway, 
Alberta,  to  several  locations  in  Montana. 
The  system  is  composed  of  8-inch,  10- 
inch,  and  12-inch  diameter  mainlines, 
and  several  lateral  lines  that  deliver  oil 
to  refmeries  in  Billings  and  Laurel, 
Montana,  and  tank  storage  areas.  The 
Glacier  system  also  consists  of  an  8-inch 
diameter  line  that  transports  crude  oil 
from  BvTon.  Wyoming,  to  Laurel  and 
Billings.  Montana.  The  total  pipeline 
system  mileage  is  approximately  775 
miles,  located  in  Montana  and 
Wyoming. 

Yellowstone  Pipe  Line  Company:The 
Yellowstone  system  delivers  refined 
petroletim  products  through  a  10-inch 
diameter  mainline  and  two  6-inch 
diameter  spurs.  The  mainline  provides 
products  from  the  refineries  in  Billings, 
Montana,  to  terminals  in  Bozeman, 
Helena,  and  Missoula,  Montana,  and 
Spokane,  Washington.  The  Moses  Lake 
spur  connects  Moses  Lake.  Washington, 
and  Spokane.  This  spur  includes 
delivery  stations  at  Fairchild  Air  Force 
Base  and  Geiger  International  Airport. 
The  Great  Falls  spur  extends  from 
Helena  to  Great  Falls.  Montana.  The 
total  pipeline  system  mileage  is 
approximately  742  miles,  located  in 
Montana.  Idaho,  and  Washington. 

SemJnoe  Pipeline  System:  The 
Seminoe  system  is  located  in  Montana 
and  Wyoming-  The  Seminoe  system 
consists  of  an  8-inch  diameter  refined 
products  line  extending  335  miles  frtim 
Billings.  Montana,  to  Sinclair. 
Wyoming,  The  system  passes  through 
Casper,  Wyoming,  where  interim  storage 
tanks  are  located. 

Pioneer  Pipe  Line  Company:  The 
Pioneer  system  is  located  in  Wyoming 
and  Utah.  The  Pioneer  system  consists 
of  an  8-inch  diameter  refined  products 
pipeline,  which  extends  291  miles  from 
Sinclair.  Wyoming,  to  Salt  Lake  City. 
Utah-  Refined  products  are  delivered  to 
Conoco's  Rock  Springs.  Wyoming, 
product  terminal  and  to  Salt  Lake 
Terminal  Company's  North  Salt  Lake 
tank  storage  facility. 

Rocky  J^ountain  Pipeline  System:  The 
Rocky  Mountain  system  is  a  crude  oil 


system  located  in  Wyoming  and 
Colorado.  This  268-mile  system 
originates  at  Lance  Creek,  Wyoming, 
where  it  receives  crude  oil  from  various 
other  pipeline  companies  and  gathering 
systems.  The  system  passes  through 
Guernsey.  Wyoming,  and  on  to 
Cheyerme.  Wyoming,  transporting  oil  in 
8-inch  and  10-inch  diameter  lines.  At 
Cheyenne,  the  oil  is  delivered  to  a 
refinery  or  to  breakout  tanks,  where  it  is 
subsequently  transported  to  Denver. 
Colorado,  via  a  10-inch  diameter  line. 

Centennial  Pipeline  System:  The 
Centennial  system  transports  crude  oil 
via  a  12-inch  diameter  pipeline  from 
Guernsey  to  Cheyenne.  This  82-mile 
system  is  located  entirely  in  Wyoming. 

Cheyenne  Products  Pipeline  System: 
The  Cheyenne  system  is  a  6- inch 
diameter  refined  products  line  that 
extends  105  miles  from  Cheyerme. 
Wyoming,  to  Sidney.  Nebraska. 

DL\  Jet  Fuel  Pipeline  System:  This 
system  transports  commercial  jet  fuel 
from  Conoco's  Denver  refinery  to  the 
Chase  Pipe  Line  terminal  that  services 
Denver  International  Airport.  The 
system  consists  of  8-inch,  6-inch,  and  4- 
inch  diameter  lines  totaling 
approximately  7.5  miles. 

Denver  Diesel  Pipeline  System:  This 
system  is  a  4-inch,  2.75-mile  pipeline 
that  transports  diesel  fuel  from  Conoco's 
Denver  refinery  to  the  Union  Pacific 
Railroad  tank  farm. 

2.  El  Paso  Natural  Gas  Company  (El 
Paso):  Ei  Paso  is  proposing  to  include 
two  interstate  natural  gas  pipelines  in 
the  Sn  Pilot  Program.  These  systems 
collectively  comprise  over  10,000  miles 
of  pipeline  and  are  powered  by  58 
compressor  stations. 

El  Paso  Natural  Gas  System:  The  El 
Paso  system  provides  interstate  gas 
transmission  services  from  the  major 
producing  regions  in  West  Texas,  New 
Mexico,  Colorado,  and  Oklahoma  to 
industrial  end-user  customers  and  to 
local  natural  gas  distribution  companies 
in  California.  Nevada,  Arizona.  New 
Mexico,  Texas,  and  northern  Mexico. 
The  approximately  9,870-mile  system  is 
located  in  Arizona,  Colorado,  New 
Mexico,  Oklahoma,  and  Texas. 

Mojave  Pipeline  Operating  Company: 
The  Mojave  system  connects  the 
Bakersfield,  California,  area  with 
northwest  Arizona,  providing  natural 
gas  to  industrial  users  and  distribution 
companies  in  California.  This  362-mile 
system  is  located  almost  entirely  in 
California  with  a  compressor  station  just 
east  of  the  Colorado  River  in  Arizona. 

1.  Portland  Pipe  Line  Corporation 
(Portland):  Portland  Pipe  Line 
Corporation,  along  with  Montreal  Pipe 
Line  Limited,  comprise  the  Portland- 
Montreal  Pipe  Line  System.  This  system 


transports  crude  oil  from  South 
Portland,  Maine,  to  Montreal  East. 
Quebec.  Portland  owns  the  portion  of 
this  system  that  is  located  in  the  United 
States,  and  is  proposing  these  facilities 
for  the  SII  Pilot  Program.  The  Portland 
portion  of  the  system  has  18-inch  and 
24-inch  diameter  pipelines  laid  side-by- 
side  in  the  same  right-of-way.  Together 
these  lines  comprise  332  pipeline  miles 
traversing  the  states  of  Maine,  New 
Hampshire,  and  Vermont.  The  systems 
enters  Canada  near  Highwater.  Quebec. 
The  Portland  system  has  a  tanker 
unloading  terminal  and  tank  farm  at 
South  Portland.  Maine. 

in.  Information  Available  to  the  Public 

The  Federal  Register  Notice. 
"Pipeline  Safety:  Request  for  System 
Integrity  Inspection  Pilot  Program 
Applications"  describes  the  SII 
approach  that  will  be  evaluated  during 
the  Pilot  Program.  In  addition,  OPS 
provides  current  information  on  the  SII 
Pilot  Program  through  a  web  site  that 
can  be  reached  via  the  OPS  home  page 
at  http://ops.dot.gov.  This  web  site 
contains  descriptive  information  about 
the  SII  Pilot  Program,  frequently  asked 
questions  and  answers,  and  access  to 
program-related  documents.  OPS  will 
aimounce  its  selections  of  SII  Pilot 
Program  participants  through  the  web 
site.  After  selection,  information  on  a 
company's  performance  will  be 
available  through  this  site.  The  SD  web 
site  also  supports  OPS's  on-going 
communication  and  outreach  efforts  by 
providing  an  opportunity  for  the  public 
to  communicate  directly  to  OPS  using 
the  "Feedback"  feature  on  the  web  site. 
OPS  welcomes  comments  and  input 
throughout  the  SU  Pilot  Program. 

Issued  in  Washington,  DC,  on  December  7. 
1999. 

Stacey  L.  Gerard, 
Director.  Policy.  Regulations  and  Training. 

Appendix  A — Internal  Audit  Program 
Review 

An  essential  element  of  the  SU  Pilot 
Program  approach  is  the  operator's  inlornal 
program  for  cunducting  assessments  to 
ensure  compliance  wim  pipeline  safety 
regulations.  During  the  SII  Pilol  Program, 
standard  inspections  for  compliance  with  Ihe 
Federal  pipetine  safety'  regulations  will  not 
be  conducted  on  the  operator's  system. 
Instead,  the  operator  must  conduct  regular 
internal  audits  on  its  system  to  ensure 
compliance  with  applicable  regulator^' 
requirements.  OPS  will  then  veriK'  the 
operator's  internal  audits  during  the  annual 
SU  Team  reviews. 

For  this  approach  to  be  successful,  it  is 
imperative  that  the  operator  have  a  formal, 
comprehensive,  and  effective  internal  audit 
program.  After  an  operator  is  accepted  into 
the  SII  Pilot  Program,  the  SU  Team  will 
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review  its  internal  audit  program  to  confirm 
that  it  ensures  compliance  with  the  pipeline 
safety  relations.  During  this  review,  the  SD 
Team  will  examine  the  company's 
management  processes  for  conducting  and 
documenting  internal  audits,  and  will  check 
records  and  facilities  to  confirm  that  the 
program  is  effective. 

This  appendix  descriL^  the  key  elements 
of  the  sn  Team's  internal  audit  program 
review.  It  is  divided  into  three  sections.  The 
first  section  deals  with  review  of  the  internal 
audit  program  and  processes;  the  second  part 
discusses  field  verification  of  performance: 
and  the  final  section  desq^es  the  summary 
repori  documenting  the  internal  audit 
program  review. 

A.l    Internal  Audit  Program  Review 

Prior  to  conducting  the  on-site  internal 
audit  review,  the  SU  Team  members  will 
review  the  operator's  safety  and 
environmental  performance  history,  its 
compliance  record,  and  the  key  bcility  and 
pipeline  system  design  features.  This  will 
assure  that  the  Team  members  are  well- 
informed  when  they  arrive  at  the  company's 
offices  so  the  review  can  quickly  focus  on  the 
internal  audit  program  and  its 
documentation.  This  advance  preparation 
will  include: 

•  Reviewing  recent  compliance  history  as 
documented  in  Safety-Related  Condition 
Reports.  Annual  Reports  tfor  gas  operators). 
compliance  actions,  documentation  and 
findings  from  recent  OPS  or  interstate  agent 
inspections,  and  any  accident/ incident 
documentation. 

•  Reviewing  the  Federal  Emergency 
Management  Agency  (FEMA)  hazard  index 
and  other  information  sources  to  identify 
geographic  or  environmental  areas  of  special 
concern. 

•  Reviewing  the  results  of  the  joint 
Operations  and  Maintenance  Manual  Review, 
and  how  the  company  has  addressed  any 
findings  from  this  review. 

•  Obtaining  information  from  OPS 
inspttctors,  interstate  agents  from  affected 
slates.  Regional  Directors,  and  OPS 
Headquarters  Program  Directors  on; 

►  Company  program  strengths  and 
innovative  approaches  to  internal  evaluation; 

►  Use  of  technology  to  support  internal 
evaluation; 

►  Recurring  areas  of  concern  identified 
during  inspections  and  receptiveness  to  OPS/ 
interstate  agent  recommendations  to  address 
these  issues: 

►  Lessons  learned  and  actions  taken 
following  leaks,  incidents,  or  other  abnormal 
operational  events:  and 

►  State,  local,  or  regional  issues,  and  any 
public  compbints. 

The  on-site  review  of  the  operator's 
internal  audit  program  will  involve  an 
examination  of  the  company's  internal  audit 
program  documentation  and  records,  as  weU 
as  interviews  with  key  management 
personnel  responsible  for  implementation  of 
the  process.  While  the  specific  SO  Team 
review  activities  wUl  be  tailored  for  the 
company's  management  system  and  tools,  the 
major  activities  are  expected  to  include: 

•  Reviewing  formal  documentation  of  the 
operator's  internal  audit  program.  This 


includes  the  policies,  procedures,  guidelines, 
and  manuals  that  describe  how  the  company 
conducts  its  program.  In  examining  this 
documentation,  the  Sn  Team  will  look  for  the 
following  elements: 

►  A  description  of  a  comprehensive 
process  assuring  the  company  critically 
examines  the  operations  for  compliance  with 
Federal  pipeline  safety  regulations.  This 
process  should  also  include: 

•  Conducting  internal  audits. 

•  Documenting  and  communicating 
internal  audit  findings. 

•  Defining  corrective  actions  to  address 
audit  findings. 

•  Reviewing,  approving,  and  authorizing 
corrective  actions  to  address  findings. 

•  Tracking  and  communicating  the  status 
of  corrective  actions. 

•  Ensuring  timely  and  successful 
completion  of  corrective  actions,  and  closing 
out  original  audit  findings. 

•  Documenting  and  communicating 
internal  audit  results  to  appropriate  company 
management  and  personnel, 

•  Establishing  the  schedule  by  which 
systems  or  portions  of  systems  are  to  be 
audited  fbased  on  risk,  past  performance,  and 
previous  audit  results), 

•  Obtainii*g  regulatory  interpretation  on 
potential  compliance  issues, 

•  Ensuring  that  new  regulatory 
requirements  are  implemented  appropriately 
and  consistently,  and 

•  Developing  and  updating  the  company's 
internal  audit  program  documentation  and 
procedures. 

►  A  delineation  of  the  roles. 
responsibilities,  and  authority  for  each  of 
these  internal  audit  activities. 

►  Training  for  the  company's  audit 
personnel. 

►  A  schedule  identifying  which  systems 
(or  portions  of  systems)  will  be  audited  in  the 
near-term,  and  the  frequency  at  which  all 
systems  are  evaluated  for  regulatory 
compliance. 

►  A  description  of  the  internal  audit 
records  and  documentation  that  are  prepare, 
and  their  management  review  and  retention 
requirements. 

►  A  man^ement  review  process  that 
periodically  evaluates  the  suitability, 
adequacy,  and  effectiveness  of  the  company's 
internal  auditing  process,  and  the  need  for 
improvements  to  the  internal  auditing 
policies,  process,  or  procedures. 

►  Performance  measures  used  by  the 
company  to  understand,  evaluate,  and 
communicate  their  regulatory  compliance 
.status,  and  the  effectiveness  of  their  internal 
audit  program. 

•  Interviewing  key  personnel  involved  in 
implementing  the  operator's  internal  audit 
process,  including  the  managers  responsible 
for  the  internal  audit  program  as  welt  as 
personnel  who  actually  perform  internal 
audits.  The  purpose  of  these  discussions  is  to 
understand  how  the  operator  actually 
implements  the  internal  audit  process 
described  in  the  company '■'^  program 
documentation. 

•  Meeting  with  company  management  to 
understand  the  level  of  management  support 
and  awareness  of  the  inlemal  audit  process. 
These  discussions  will  also  address  bow  the 


results  of  the  audits  are  communicated  and 
used  in  the  company. 

•  Reviewing  representative  records 
documenting  the  internal  audit  process,  such 
as: 

►  Completed  checklists. 

►  Compliance  tracking  software  output. 

►  Internal  audit  reports. 
^  Management  summary'  reports. 

►  Corrective  action  tracking  database 
output. 

^  Corrective  action  status  reports. 

►  Transmittal  letters  communicating 
findings  and  action  items  to  appropriate 
personnel,  and 

^  Company  reports  documenting 
management  review  of  the  internal  audit 
process  and  recommended  improvements 

•  Reviewing  the  results  of  internal 
company  evaluations  of  the  rfferliveness  of 
its  inlemal  audit  process.  This  wUl  help  the 
sn  Team  understand  how  the  company  has 
evolved  and  improved  its  internal  audit 
program. 

Exhibit  A  of  the  Federal  Register  Notice 
announcing  the  SII  Pilot  Program  (63  FR 
68819)  delineates  some  key  internal  audit 
process  features  that  the  SH  Team  wiU  be 
considering  in  conducting  the  activities 
listed  above. 

A.2    IntEmud  Audit  Field  Validatioa 

After  the  review  of  the  operator's  internal 
audit  program,  processes,  and 
documentation,  the  SD  Team  will  conduct 
field  validation  checks.  These  validation 
checks  will  confirm  that  the  operator  is  in 
compliance,  and  that  the  ojwjrator's  internal 
audit  program  has  been  effective  in 
identifying  and  correcting  any 
ncncompliance  situations  These  field 
validation  checks  will  serve  to  further  verify 
the  effective  implementation  of  the  internal 
audit  process. 

The  selection  of  field  inspection  sites  will 
consider  the  operator's  internal  audit 
findings  and  exceptions,  system  performance 
data,  and  accident'incident  information 
Where  possible,  the  SD  Team  will  perform  an 
integrated  review  of  information  from  a 
variety  of  sources  (e.g.,  inlemal  inspection 
results,  close  interval  surveys,  leak  history, 
and  other  observed  conditions)  in  selecting 
field  validation  check  sites.  Portions  of  the 
system  that  are  crucial  for  public  and 
environmental  protection  and  operations 
rehability  will  be  given  special  emphasis  by 
OPS  in  selecting  field  validation  sites.  In 
addition.  OPS  has  also  identified  several 
specific  areas  that  will  be  given  high  priority 
in  field  validation  site  selection; 

•  f*ipe  in.  across,  or  over  bridges,  streams, 
national  parks,  wild  and  scenic  rivers, 
cultural  areas,  populated  areas,  wetlands, 
environmentally  sensitive  areas,  large 
reservoirs  and  aquifers  with  water  for  human 
consumption,  high  hazard  and  high 
consequence  areas  las  identified  in  FEMA 
reports): 

•  Pipe  at  supports; 

•  Locations  with  marginal  cathodic 
potential  readings,  including  those  identified 
during  close  interval  surveys,  or  areas  where 
disbonded  coating  is  suspect: 

•  Right-of-way  locations  where  there  may 
be  localized  issues  or  areas  of  unique  interest 
identified  in  patrolling  records; 
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•  Locations  with  anomalous  or  unusual 
SCADA  system  output; 

•  Locations  with  ongoing  operation/ 
maintenance  (e.g..  re-coating,  lowering  in- 
service  lines,  or  pipe  replacement  activitiesl: 

•  Rehabilitation  projects,  condition  of 
rehabilitated  pipe  and  coatings: 

•  Class  location  change  sites-,  and 

•  Overpressure  device  settings. 

During  the  Held  validation  checks,  the  SII 
Team  will  examine  records,  equipment  used 
to  traogport  and  treat  the  product,  and  other 
evidence  to  confirm  compliance.  The  Team 
will  also  inter\iew  selected  field  personnel  to 
give  the  Team  a  practical  perspective  from 
which  to  review  field  records  and  other 
evidence.  These  discussions  will  also  help 
the  Sn  Team  understand  how  well  the 
company's  internal  audit  process  is 
institutionalized,  and  the  operator's 
commitment  to  compliance. 

A.3    Sununaiy  Report 

After  the  Sn  Team  has  completed  the 
internal  audit  program  review  and  the  field 
validation  checks,  the  Team  will  prepare  a 
summary  report.  This  summary  report  will 
contain  the  SII  Team's  oljservations  on  the 
operator's  internal  audit  program  and 
processes,  as  well  as  on  the  effectiveness  of 
this  program  in  achieving  compliance.  The 
report  will  document  the  positive  features  of 
the  company's  internal  audit  program  and 
any  areas  that  need  improvement.  If  the  SII 
Team  and  the  operator  have  agreed  upon 
specific  internal  audit  programmatic 
improvements  that  must  be  made,  these 
improvements  will  be  articulated  in  the 
report,  as  well  as  a  schedule  for  their 
completion.  If  any  compliance  issues  are 
discovered  during  the  review,  the  resolution 
of  those  issues  will  be  included  in  this 
report. 

|FR  Doc.  99-32203  Filed  12-10-99;  8:45  am] 
aUJNS  COOE  4»1l>-<0-P 


DEPARTME^f^  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33815] 

Maryland  and  Pennsylvania  Railroad 
Company  and  Yorkrail,  Inc. — 
Intracorporate  Family  Transaction 
Exemption 

Emons  Transportation  Group,  Inc. 
(Emons).  Emons  Railroad  Group,  Inc. 
(Emons  Rail).  Maryland  and 
Pennsylvania  Railroad  Company  (MPA). 
Yorkrail,  Inc.  (YKR).  Maryland  and 
Pennsylvania  Railroad.  LLC  (MStP  LLC) 
and  Yorkrail.  LLC  (Yorkrail  LLC)  have 
filed  a  verified  notice  of  exemption.  The 
exempt  transaction  involves  the  merger 
of  MPA  and  YKR  into  the  newly  formed 
York  Railway  Company  (York),  with 
York  as  the  successor  corporation.' 


Certain  physical  assets  of  MPA  and  YKR 
will  be  transferred  to,  respectively,  M&P 
LLC  and  Yorkrail  LLC.  two  newly 
formed  limited  liability  companies. - 

The  transaction  was  expected  to  be 
consummated  on  December  1 ,  1999. 

The  merger  of  MPA  and  YKR  is 
intended  to  simplify 

Emons'  corporate  structure, 
streamline  accounting,  finance  and 
management  fimctions,  and  facilitate 
improvements  in  the  operational 
efiaciency  of  Emons'  rail  holdings.  The 
creation  of  MiP  LLC  and  Yorkrail  LLC 
will  preserve  certain  favorable  financing 
and  funding  arrangements  available  to 
Emons. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obUgation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  ID  rail 
carriers.  Because  this  transaction 
involves  Class  HI  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33815,  must  be  filed  with 
the  Siuiace  Transportation  Board.  Office 
of  the  Secretary.  C^ase  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  J. 
Litwiler,  Esq..  Oppenheimer  Wolff 
Donnelly  (Illinois).  Two  Prudential 
Plaza,  45th  Floor,  180  North  Stetson 
Avenue.  Chicago.  IL  60601-6710. 


'  MP.\  and  YKR  are  two  connecting  Class  III 
carriers  operating  in  the  State  of  Pennsylvania.  York 
will  be  a  wholly  owned  subsidiary  of  Emons  Rail. 


which  ui  turn  is  a  wholly  owned  subsidiary  of 
Emons.  York  will  assume  all  rail  operations  of  MPA 
and  YKR. 

'  M&P  LLC  and  Yorkrail  LLC  will  be  conbrtlted 
exclusively  by  York.  M»P  LLC  and  Yorkrail  LLC 
will  not  conduct  rail  operations  but  will  assume 
common  carrier  status  by  virtue  of  their  owneishtp 
of  the  underlying  rail  assets  that  York  will  operate. 


Board  decisions  and  notices  ate 
available  on  our  website  at 
••WWW.STB.DOT.GOV." 

Decided:  December  6.  1999. 

Bv  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  99-32213  Filed  12-10-99;  8:45  am] 
BiUJNGCOOE  wis-ao-r 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
rr.D.  99-92] 

Extension  of  Customs  Approval  as  a 
Commercial  Gauger  and  Customs 
Accredrtation  as  a  Commercial 
Laboratory  for  Saybolt,  Inc. 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasiuy. 
ACTION:  Notice  of  extension  of  approval 
as  a  commercial  gauger  and  extension  of 
accreditation  as  a  commercial  laboratory 
for  Saybolt,  Incorporated. 

summary:  Saybolt  Inc.  of  Houston, 
Texas,  an  approved  Customs  gauger  and 
accredited  laboratory,  has  applied  to 
U.S.  Customs  to  extend  its  approval  to 
gauge  petroleum  and  petroleiun 
products  under  §151.13of  the  Customs 
R^ulations  (19  CFR  151.13}  and  to 
extend  its  accreditation  as  a  commercial 
laboratory  under  §  151.12  of  the 
Customs  "Regulations  (19  CFR  151.13)  to 
their  Tampa,  Florida  facility.  Customs 
has  determined  that  this  office  meets  all 
of  the  requirements  necessary  for 
approval  as  a  commercial  gauger  and 
accreditation  as  a  conunercial 
laboratory.  Therefore,  in  accordance 
with  S  151.13  of  the  Customs 
Regtdations  Saybolt  Inc.,  of  Tampa, 
Florida  is  approved  to  gauge  the 
products  named  above  in  all  Customs 
ports.  Additionally,  in  accordance  with 
1 151.12  of  the  Customs  Regtdations 
Saybolt  Inc.  of  Tampa,  Florida  is 
granted  accreditation  to  perform  the 
following  analysis:  API  Gravity; 
Distillation:  Reid  Vapor  Pressure: 
Viscosity;  Sediment  by  Extraction  and 
Percent  by  Weight  of  Sulfm. 
LOCATION:  Incorporated  approved  site  is 
located  at:  1501  Delmar  B.  Drawdy 
Drive.  Tampa,  Florida,  33605. 
EFFECTIVE  DATE:  September  6.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Parker.  Science  Officer. 
Laboratories  and  Scientific  Services. 
U.S.  Customs  Service,  1300 
Peimsylvania  Avenue,  NW,  Suite  1500 
North.' Washington,  DC.  20229  at  (202) 
927-1060. 
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Dated:  December  6.  1999. 
Geor^  D.  Heavey. 
Executive  Director,  Lobomlories  and 
Scientific  Serv/'ces. 

IFR  Doc.  99-32238  Filed  12-10-99;  8:45  am) 
BILUNG  cocc  4aaMa-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Committee,  Notice  of  Availability  of 
Annual  Report 

Under  section  10(d)  of  Public  Law  92- 
463  (Federal  Advisory  Committee  Act), 


notice  is  hereby  given  that  the  Annua] 
Report  of  the  Department  of  Veterans 
Affairs'  Voltmtar>'  Service  (VAVS) 
National  Advisory  Committee  (NAC)  for 
1999  has  been  issued. 

The  report  is  a  summary  of  the  53rd 
Annual  Meeting  of  the  VAVS  National 
Advisory  Committee.  It  is  available  for 
public  inspection  at  two  locations: 
Federal  Documents  Section.  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress,  Washington,  DC  20540 
and 
Department  of  Veterans  Affairs,  Office 
of  the  Under  Secretan-  for  Health,  VA 
Central  Office .  Room  805,810 


Vermont  Avenue.  NW.  Washington 
DC  20420 

Dated:  November  30.  1999, 

By  Direction  of  the  Secretary. 
Marvio  R.  Eason. 
Committee  Management  Officer. 
IFR  Doc.  99-32237  Filed  12-10-99:  8:45  ami 
BIUINGCOOE  nsiMn-ii 


Monday 
December  13,  1999 


Part  II 


Department  of 
Energy 


Office  of  Energy  Efficiency  and 
Renewable  Energy 


10  CFR  Part  431 
Energy  Efficiency  Program  for 
Commercial  and  Industrial  Equipment: 
Test  Procedures  and  Efficiency  Standards 
for  Commercial  Warm  Air  Furnaces; 
Efficiency  Certification,  Compliance,  and 
Enforcement  Requirements  for 
Commercial  Heating,  Air  Conditioning  and 
Water  Heating  Equipment;  Proposed  Rule 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  431 

[DoeH«I  No.  EE-nMn-P-99-*501 

RlNNo.  1904-AA96 

Energy  Efficiency  Program  for 
Commercial  and  Industrial  Equipment! 
Test  Procedures  and  Efficiency 
Standartls  tor  Commercial  Warm  Air 
Furnaces;  Efficiency  Certification, 
Compliance,  and  Enforcement 
Requirements  lor  Commercial  Heating, 
Air  Conditioning  and  Water  Heating 
Equipmant 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy- 

ACnON:  Proposed  Rule  and  Public 

Hearing. 

summary:  The  Energy  Policy  and 
Conservation  Act,  as  amended  (EPCA), 
establishes  energy  efficiency  standards 
and  test  procedures  for  certain 
commercial  equipment,  including 
commercial  warm  air  furnaces.  In 
todays  rule  the  Department  of  Energy 
(DOE  or  the  Department)  proposes 
regulations  to  implement  the  standards 
and  test  procedures  for  these  furnaces 
and  to  address  other  ancillary  matters 
(e.g..  compliance  certification, 
prohibited  actions,  and  enforcement 
procedures)  for  commercial  heating,  air 
conditioning  and  water  heating 
equipment  generally. 
DATES:  The  Department  will  accept 
comments,  data,  and  information 
regarding  the  proposed  rule  until 
February  28.  2000.  Please  submit  ten 
(10)  copies.  In  addition,  the  Department 
requests  that  you  provide  an  electronic 
copv  (3'  2"  diskette)  of  the  comments  in 
WordPerfect™  8. 

The  Department  will  hold  a  public 
hearing  on  Thursday.  January  27.  2000, 
in  Washington.  DC.  Plea.se  send  requests 
to  speak  at  the  hearing  so  that  the 
Department  receives  them  by  4:00  p.m.. 
lanuary  24.  2000.  Send  ten  (10)  copies 
of  your  statements  for  the  public  hearing 
so  that  the  Department  receives  them  by 
4:00  p.m..  lanuary  24.  2000.  The 
Department  also  requests  a  computer 
diskette  (WordPerfect™  6)  of  each 
statement. 

A(X>RESS€S:  Please  address  requests  to 
make  statements  at  the  public  hearing 
and  send  copies  of  such  statements  to 
Ms  Brenda  Edwards-Jones,  and  send 
written  comments  to  Mr  Cyrus  Nasseri. 
each  at  the  following  address:  U.S. 
Department  of  Energy,  Office  of  Energy 


Efficiency  and  Renewable  Energy.  EE- 
41, 1000  Independence  Avenue.  SW. 
Washington,  DC.  20585-0121.  You 
should  identify  all  such  documents  both 
on  the  envelope  and  on  the  documents 
as  "Energy  Ckinservalion  Program  for 
Commercial  Equipment:  Test 
Procedures  for  Commercial  Warm  Air 
Furnaces  and  Certification 
Requirements  for  Commercial 
Equipment.  Docket  No.  EERM/TP-99- 
450."  The  hearing  will  begin  at  9:00 
a.m..  on  Thursday,  January  27,  2000, 
and  will  take  place  in  Room  lE-245  at 
the  U.S.  Department  of  Energj',  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington.  DC  20585-0121.  You 
can  find  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding  in  section  IV,  "Public 
Comment,"  of  this  notice. 

You  can  read  copies  of  the  transcript 
of  the  public  hearing  and  public 
coQunents  received  in  the  Freedom  of 
Information  Reading  Room  (Room  No. 
lE-190)  at  the  U.S.  Department  of 
Energy.  Forrestal  Building,  1000 
Independence  Avenue,  SW. 
Washington,  DC  20585-0121.  between 
the  hours  of  9:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOn  njHTOCR  »*OBMATW«  CONTACT: 
Cyrus  H.  Nasseri.  US  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Mail  Station,  EE-41. 
1000  Independence  Avenue.  SW. 
Washington,  D.C.  20585.  (202)  586- 
9138.  FAX  (202)  58&-4617. 

e-mail:  Cyrus.Nasseri©ee  doe.gov,  or 
Edward  Levy.  Esq,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  Mail 
Station,  GC-72, 1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585, 
(202)  586-9507,  e-mail: 
Edward.  Levydhq.  doe.gov 

SUPPLEMENTARY  MFORMATION: 

The  proposed  rule  refers  to  certain 
industry  standards  established  by  the 
American  National  Standards  Institute 
(ANSI),  the  American  Society  of 
Heating,  Refrigerating  and  Air- 
Conditioning  Engineers.  Inc.  (ASHRAE). 
the  Illuminating  Engineering  Society  of 
North  America  (lES).  and  Underwriters 
Laboratories  (UL).  These  individual 
industry  standards  are  referenced  by  the 
single  comprehensive  "ANSI/ ASHRAE/ 
lES  Standard  90.1-1989,"  which  will  be 
cited  by  its  shorter  title  "ASHRAE/IES 
Standard  90.1"  in  the  rest  of  this 
document.  The  proposed  rule  would 
incorporate,  by  reference,  the  lest 
procedures  contained  in  ASHRAE/IES 
Standard  90.1  for  commercial  warm  air 
furnaces.  Those  industry  standards  are: 
American  National  Standards  Institute 


(ANSI)  Standard  Z21.47-1993.  "Gas- 
Fired  Central  Furnaces';  and 
Underwriters  Laboratories  (UL) 
Standard  727-1994,  "Standard  for  Oil- 
Fired  Central  Furnaces."  The  proposed 
rule  would  also  incorporate  by 
reference.  (1)  Sections  8.2.  11.2,  and 
11.2.1.  and  accompanying  Forms  715 
and  721.  of  the  Hydronics  Institute  (HI) 
Standard  "Testing  and  Rating  Standard 
for  Heating  Boilers."  6th  Edition.  1989. 
which  specify  a  flue  loss  calculation 
procedure  for  oil-fired  equipment,  and 
(2)  Sections  7.2.2.4.  7.8.  9.2  and  11.3.7 
of  the  ASHRAE  Standard  103-1993. 
"Method  of  Testing  for  Annual  Fuel 
Utilization  Efficiency  of  Residential 
Central  Furnaces  and  Boilers,"  which 
specify  a  test  procedure  for  condensing 
furnaces. 

You  can  view  copies  of  these 
standards  at  the  Department  of  Energy's 
Freedom  of  Information  Reading  Room 
at  the  address  stated  above.  You  can 
obtain  copies  of  the  ASHRAE  and  HI 
standards  from  the  American  Society  of 
Heating.  Refrigerating,  and  Air- 
Conditioning  Engineers,  Inc.,  1971 
Tullie  Circle,  NE,  Atlanta,  GA  30329, 
and  the  Hydronics  Institute  Inc..  35 
Russo  Place.  Berkeley  Heights.  N.J. 
07922,  respectively.  You  can  obtain 
copies  of  the  ANSI  and  UL  standards 
from  Global  Engineering  DocumenU.  15 
Inverness  Way  East.  Englewood,  CO 
80112,  or  http://global.ihs.com/.  You 
can  obtain  electronic  versions  of  the 
ASHRAE  standards  at  ASHRAE's  web 
site.  http://www.a3hrae.Qrg/b00k/ 
bookshop. htm.  and  of  the  ANSI 
standards  at  ANSI's  web  site,  http:// 
webstore.ansi.org/ansidocstore/.  For 
more  information  concerning  public 
participation  in  this  rulemaking 
proceeding,  see  section  IV,  "Public 
Comment,"  of  this  notice. 

You  can  obtain  the  latest  information 
regarding  the  public  hearing  from  the 
Office  of  Codes  and  Standards  world 
wide  web  site  at  the  following  address: 
http://www.eren.doe.gov/buildings/ 
codes  _standards/index.htm. 

L  Introduction 

A.  Authority 

B.  Background. 

1 .  General. 

2.  The  Test  Procedures  for  Furnaces. 

C.  The  Proposed  Rule. 
[I.  Discussion 

A.  General. 

B.  ASHRAE/IES  Standard  90.1  Referenced 
Fumace  Test  Standards. 

C.  DeBnilion  of  Thermal  Efficiency  for 
Furnaces. 

D.  Procedures  for  Moasuring  Flue  Losses  of 
Oil  Furnaces  and  fncremental  Efficiency 
of  Condensing  Furnaces. 

1  Flue  LO.SS  Calculation  for  Oil-Fired 

Furnaces. 
2.  Condensing  Furnaces. 
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E.  Sampling,  Certification  and  Enforcement 
for  Commercial  Heating,  Air 
Conditioiung  and  Water  Heating 
Equipment. 

1  Baclr^und  and  Public  Comments. 
a  Purpose. 

b.  Sampling. 

c.  Public  Comments  and 
Recommendations. 

2  Proposed  Certification  and  Enfotr^ement 
Procedures. 

a.  Certification  Procedures. 

b.  Basis  for  Certification:  Methods  for 
Determining  Efficiency. 

c.  Voluntary  Independent  Certification 
Program. 

d.  Manufacturers  Not  Participating  in  a 
VICP.  "^    * 

e.  Enforcement. 
3.  Accortmiodation  for  Manufacturing 

Tolerances,  Measuremeol  Uncertainly 
and  Small  Sample  Sizes. 
III.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1969. 

B.  Review  Under  Executive  Order  12866. 
"Regulatory  Planning  and  Review." 

C  Reriew  Under  the  Regulatory  Flexibility 
Act. 

D.  Review  Under  Executive  Order  13132. 

E.  Review  Under  Executive  Order  12630. 
"Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Prooertv 
Rights."  .  "^   • 

F.  Review  Under  the  Paperwork  Reduction 
Act. 

G.  Review  Under  Executive  Order  12988, 
"'Civil  Justice  Reform." 

H.  Review  Under  Section  32  of  the  Federal 

Energy  Administration  Act  of  1974. 
I  Review  Under  Unfunded  Mandates 

Reform  Act  of  1995. 
|.  Review  Under  the  Plain  Language 

Directives. 
K.  Review  Under  the  Treasury  and  General 

Government  Appropriations  Act.  1999 
IV.  Public  Comment 

A.  Written  Comment  Procedures. 

B.  Public  Hearing. 

1.  Procedures  for  Submitting  Requests  to 
Speak. 

2.  Conduct  of  Hearing. 
C-  Issues  on  which  C^omments  are 

Requested. 


I.  Introduction 

A.  Authority 

Part  B  of  Title  in  of  the  Energy  Policy 
and  Conservation  Act  (EPCA)  of  1975.' 
Pub.  L.  94-163.  as  amended,  by  the 
National  Energy  Conservation  Act  of 
1978  (NECPA).  Pub.  L.  95-«19,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Pub.  L.  100-12.  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988  (NAECA  1988),  Pub.  L.  100-357, 
and  the  Energy  Policv  Act  (EPACT), 
Pub.  L.  102-486.  established  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles.  Part  3 
of  Tide  IV  of  NECPA  amended  EPCA  to 
add  "Energy  Efficiency  of  Industiial 
Equipment,"  which  included  air 


conditioning  equipment,  fumances,  and 
other  types  of  equipment 

EPACT  also  amended  EPCA  with 
respect  to  industrial  equipment.  It 
provided  definitions,  test  procedures, 
labeling  provisions,  eaergy  conservation 
standards,  and  authority  to  require 
infonsation  and  reports  from 
manufachirers.  See  42  U.S.C.  6311- 
6316.  Specifically,  for  example,  EPCA 
now  authorizes  the  Secretarey  of  Eaeigy 
to  prescribe  test  procedures  that  are 
reasonably  designed  to  produce  results 
which  reflect  energy  efficiency,  energy 
use  and  estimated  operating  costs,  and 
that  are  not  imduly  burdensome  to 
conduct.  42  U.S.c!  6314.  With  respect  to 
certain  industrial  equipment  for  which 
EPCA  prescribes  energy  conservation 
standards,  including  commercial  war  air 
fumances.  "Uie  lest  procedures  shall  be 
those  generally  accepted  industry 
te.sting  procedures  or  rating  procedures 
developed  or  recognized  by  the 
American  Sodet)"  of  Heating, 
Refrigerating  and  Air  (jinditioning 
Engineers,  as  referenced  in  ASHRAE/ 
lES/  Standard  90.1  and  in  effect  on  June 
30,  1992."  42  use.  6314(a)(4)(A). 
Further,  if  such  an  industry  testing  or 
rating  procedure  gets  amended.  DOE 
must  revise  its  test  procedure  to  be 
consistent  with  the  amendment,  unless 
the  Secretary  determines,  based  on  clear 
and  convincing  evidence,  that  to  do  so 
would  not  meet  general  requirements 
spelled  out  in  the  statute  for  test 
procedures.  42  U.S.C.  6314(a)(4)(B). 
Before  prescribing  any  test  procedures 
for  this  equipment,  the  Secretary  must 
publish  them  in  the  Federal  Register 
and  afford  interested  persons  at  least  45 
days  to  present  data,  views  and 
arguments.  42  U.S.C.  6314(b).  Effective 
360  days  after  a  test  procedure  rule 
applicable  to  certain  covered 
equipment,  including  commercial  warm 
air  fumances,  is  prescribed,  no 
manufacturer,  distributor,  retailer  or 
private  labeler  may  make  any 
.  representation  in  writing  or  in  broadcast 
advertisement  respecting  the  energy 
consumption  or  cost  of  energj' 
consumed  by  such  equipment,  unless  it 
has  been  tested  in  accordance  with  the 
prescribed  procedure  and  such 
representation  fairly  discloses  the 
results  of  the  testing.  42  U.S.C.  6314(d). 
Finally.  EPACT  extends  certain  powers, 
originally  granted  to  the  Secretary  under 
NAECA.  to  require  manufacturers  of 
equipment  covered  by  this  proposed 
nUe  to  submit  information  and  reports 
for  a  variety  of  purposes,  including 
insuring  compliance  with  requirements. 
See  42  U.S.C.  6316(a). 


B.  Background 
1.  General 

The  Department  of  E>erg>'  (DOE  or 
the  Department)  has  aa  energy 
conservation  program  for  consumer 
products,  conducted  under  Part  B  of 
Tide  in  of  EPCA.  42  use.  6291-6309 
-Under  EPCA.  the  coBsiuaer  appliance 
standards  program  essentiallv  consists 
of  four  parts:  (est  procedures!  Federal 
energy  conservation  standards,  labeling, 
and  certification  and  enforcement 
procedures.  The  Federal  Trade 
Commission  (FTC)  is  responsible  for 
labeling,  and  the  Department 
implements  the  remainder  of  the 
program  as  codified  in  Title  10  of  the 

Code  of  Federal  Regtdations.  Part  430 

Enetg)'  Conservation  Program  for 
(^nsumer  Products. 

Since  10  CFR  part  430  covers 
consumer  products,  which  differ  from 
commercial  and  industrial  equipment, 
the  Department  is  creating  a  new  Part 
431  in  the  Code  of  Federal  Regulations 
(10  CFR  part  431).  Energy  Conservation 
Program  for  Commercial  «nd  Industrial 
Equipment,  to  implement  DOEs 
program  for  certain  commercial  and 
industrial  equipraeni  covered  under 
EPCA.  These  will  include  commercial 
heating,  air  conditioning  and  water 
beating  equipment  This  new  program 
will  consist  of:  Test  procedures.  Federal 
energy  conservation  standards,  labeling, 
and  certification  and  enfoiceroeni 
procedures.  EPCA  direrts  the 
Department,  rather  than  the  FTC.  to 
administer  the  statutes  efficiency 
labeling  provisions  for  commercial 
equipment 

On  April  14  and  15. 1998.  the 
Department  convened  a  public 
workshop  to  solicit  \iews  and 
information  from  interested  parties  that 
woidd  aid  in  the  development  of  mles 
for  commercial  heating,  air  conditioning 
and  water  heating  equipment.  The 
Department  requested  comment  on  a 
number  of  specific  issues,  including 
issues  related  to  test  procedures,  and  the 
most  cost  effective  and  reliable  regimes 
for  sampling,  certification  and 
enforcement.  Statements  during  the 
public  workshop  and  'vritlen  comments 
that  were  received  afterwards  helped 
refine  the  issues  involved  in  this 
miemaking  and  provided  useful 
information  contributing  to  their 
resolution.  The  Department  convened  a 
second  public  workshop  on  October  18. 
1998.  to  obtain  comments  on  the  issues 
as  they  had  been  refined,  and  on 
approaches  presented  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  for  resolving  them. 
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2.  The  Test  Procedures  for  Furnaces 

During  the  April  1998  workshop,  the 
Department  sought  comments  on  the 
following  issues  regarding  test 
procedures  for  commercial  warm  air 
furnaces; 

(1)  EPCA  uses  thermal  efficiency  as 
the  descriptor  for  reporting  the 
efficiency  value  of  commercial  warm  air 
furnaces  The  test  standard  ANSI 
Slandard  Z21.47.  referenced  by 
ASHil,\E/IES  Standard  90.1  for  gas-fired 
furnaces,  defines  a  thermal  efficiency 
whose  value  is  calculated  by  the  flue 
loss  method,  resulting  in  a  value  that  is 
customarily  called  combustion 
efficiency  in  the  Heating.  Ventilation 
and  Air-Conditioning  and  Water 
Heating  (HVAC  i  WH)  industry.  Also, 
the  test  standard  LTL  Standard  727 
referenced  by  ASHRAE/IES  Standard 
90.1  for  oil-fired  furnaces  specifies  the 
determination  of  a  flue  loss  during  the 
combustion  test  under  steady  state 
conditions  resulting  similarly  in  a  value 
for  combustion  efficiency.  Based  on  the 
fact  that  the  combustion  efficiency 
values  are  calculated  by  the  referenced 
test  standards,  should  the  Department 
interpret  the  EPCA  efficiency  descriptor 
"thermal  efficiency"  to  have  the  same 
meaning  that  "combustion  efficiency" 
has  in  common  technical  use? 

(2)  The  referenced  test  standard  for 
oil-fired  furnaces.  UL  Standard  727. 
does  not  provide  a  calculation 
procedure  for  the  determination  of  Due 
loss.  Should  DOE  designate  the  flue  loss 
calculation  procedure  from  the 
Hydronics  Institute  Testing  and  Rating 
Standard  for  Heating  Boilers,  the 
referenced  test  standard  for  oil-fired 
boilers,  for  calculating  flue  loss? 

(3)  Should  DOE  provide  a  procedure 
specifically  for  testing  condensing 
furnaces? 

Attendees  at  the  April  1998  workshop 
provided  comments  and  input  on  these 
issues  and  the  California  Energ)' 
Commission  (CEC)  provided  additional 
written  comments  afterwards.  These 
comments  helped  to  further  clarify  the 
issues.  Section  n.  Discussion,  will  cover 
them  in  more  detail. 

After  the  April  1998  workshop,  the 
Department  and  NIST  worked  towards 
addressing  the  identified  issues  for 
commercial  warm  air  furnaces.  A  set  of 
recommendations  resulted  firom  that 
work,  and  NIST  developed  a  summar>' 
repori  of  the  recommendations.  The 
summary  report  formed  the  basis  for 
discussions  during  the  October  18 
workshop,  which  enabled  the 
Department  to  elicit  further  views  and 
information  from  interested  parties.  The 
summary  report  included  draft  rule 


language  for  commercial  warm  air 
furnaces. 

C.  The  Proposed  Ftile 

In  today's  proposed  mle  the 
Department  proposes  energy  efficiency 
test  procedures  for  commercial  warm  air 
furnaces  In  formulating  these  lest 
procedures,  the  Department  has 
considered  both  oral  and  written 
comments,  and  has  incorporated 
recommendations  where  appropriate. 
Section  n  below  contains  the  reasons  for 
incorporating  or  not  incorporating  any 
significant  recommendations.  The 
Department  will  soon  issue  separate 
notices  of  proposed  rulemaking 
regarding  test  procedures  for 
commercial  water  heaters,  boilers  and 
air  conditioners. 

Today's  proposed  rule  also  contains 
compliance,  certification,  enforcement 
and  certain  other  general  provisions  that 
would  apply  to  all  covered  commercial 
beating,  air  conditioning  and  water 
heating  equipment.  The  Department 
intends  to  promulgate  a  single  set  of 
provisions  on  these  subjects  for  all 
classes  of  such  equipment,  and  therefore 
the  other  notices  proposing  test 
procedures  for  such  equipment  will  not 
address  these  subjects. 

n.  Discussion 

A.  GenemJ 

This  section  discusses  the  main  test 
procedure  issues  identified  for 
commercial  warm  air  furnaces  and 
certification  and  enforcement  issues  fjr 
all  covered  commercial  heating,  air 
conditioning  and  water  heating 
equipment.  The  furnace  test  prtxredure 
issues  are  discussed  in  subsection  (B) 
"ASHRAE/IES  Standard  90.1 
Referenced  Furnace  Test  Standards. " 
subsection  (C)  "Definition  of  Thermal 
Efficiency  for  Furnaces. "  and  subsection 
(D)  "Pro<»dures  for  Measuring  Flue 
Losses  of  Oil  Furnaces  and  Incremental 
Efficiency  of  Condensing  Furnaces." 
Subsection  (E)  addresses  the 
certification  and  enforcement  issues  for 
commercial  heating,  air  conditioning 
and  water  heating  equipment  generally 

B.  ASHRAE/ISS  Standard  90.1 
Referenced  Furnace  Test  Standards 

EPCA  requires  that  the  lestirjg 
procedtiTes  for  measuring  the  efficiency 
of  commercial  warm  air  furnaces  must 
be  those  generally  accepted  industry 
testing  procedures  or  rating  procedures 
that  were  developed  or  are  recognized 
by  the  American  Society  of  Heating. 
Refrigerating  and  Air  Conditioning 
Engineers.  Inc..  as  referenced  in 
ASHRAE/IES  Standard  90.1  and  that 
were  in  effect  on  lune  30.  1992.  Also,  if 


such  an  industry  lest  procedure  or 
rating  procedure  for  commercial  warm 
air  furnaces  is  amended,  the  Secretary  of 
Energy  must  adopt  such  revisions 
unless  the  Secretary  determines  that  to 
do  so  would  not  produce  test  results 
which  reflect  energy  efficiency,  energy 
use.  and  estimated  operating  costs,  or 
that  the  procedures  would  be  imduly 
burdensome  to  conduct. 

The  version  of  ASHRAE/IES  Standard 
90.1  in  effect  on  June  30. 1992 
references  two  industry  test  standards: 
one  for  gas-fired  furnaces,  the  American 
National  Standard  Institute  (ANSI) 
Standard  Z21.47-1987  (/^Sl  Standard 
Z21.47);  and  the  other  for  oil-fired 
furnaces.  Underwriters  Laboratory  (UL) 
Standard  727-1986  (UL  Slandard  727). 
Since  1989.  both  industry  test  standards 
have  been  revised  several  times.  The 
revised  ANSI  Slandard  Z21.47-1987  has 
resulted  in  ANSI  Standard  Z21.47-1993. 
and  the  revised  UL  Standard  727-1986 
in  UL  Standard  727-1994.  Also. 
ASHRAE  revised  ASHRAE/IES 
Standard  90.1-1989  itself  \ia  several 
addenda:  90.1b.  90.1d.  and  90.1e  in 
1992;  90.1c.  90.1g.  and  90.1i  in  1993; 
and  90.1m  in  1995  and  90.1n  in  1997 
Two  of  the  addenda  contained  revisions 
related  to  warm  air  furnaces:  Addendum 
90.1b  updated  the  referenced  furnace 
lest  standards  to  their  most  up-to-date 
versions  in  1992.  and  Addendum  90.  li 
revised  the  Table  (Table  10.9  in 
ASHRAE/IES  Standard  90  1)  containing 
the  Standard  Rating  Conditions  and 
Minimum  Performance  with  respect  to 
warm  air  furnaces  Currently,  a  major 
revision  to  ASHRAE/IES  Standard  90.1- 
1989.  designated  as  ASHRAE/IES 
Standard  90.1-1989R.  is  going  through 
the  ASHRAE  public  re\iew  process 
Once  ASHRAE  formally  completes 
revisions  to  ASHRAE/IES  Standard 
90.1.  the  Department  intends  to  either 
amend  its  lest  procedure  as  necessary  to 
make  it  consistent  with  the  amended 
version  of  ASHRAE/IES  90.1.  or 
determine  by  rule  that  doing  so  would 
not  meet  certain  EPCj\  requirements  (for 
example,  it  would  be  unduly 
biudensome  to  conduct). 

Regarding  the  two  industry  test 
standards  revised  after  )une  30. 1992. 
there  is  no  change  in  the  energy 
performance  lest  section  of  eiihet 
standard  from  its  prior  version. 
Therefore,  the  Department  proposes  to 
incorporate  by  reference  the  latest 
versions  of  the  two  referenced  lest 
procedures.  These  test  standards  are 
/■lNSI  Standard  Z2 1.4  7-1 993  for  gas- 
fired  central  furnaces  and  UL  Standard 
727-1994  for  oil-fired  central  furnaces. 
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C.  Definition  of  Thermal  Efficiency  for 
Furnaces 

EPCA  specifies  the  energy  standard 
levels  and  values  for  commercial  warm 
air  furnaces  in  terms  of  thermal 
efficiency.  Section  342(a)(4)(AHB).  42 
U.S.C.  6313(a)(4)(AHB).  The  test 
standard  ANSI  Slandard  Z21.47  (for  gas- 
fired  furnaces)  specifies  that  the  thermal 
efficiency  for  a  furnace  is  to  be 
computed  by  a  formula  defined  as  '100 
percent  minus  percent  flue  loss."  and 
UL  Standard  727  (for  oil-fired  furnaces) 
defines  a  maximum  allowable  flue  loss 
(which  is  not  to  exceed  25  percent)  in 
its  combustion  test  section.  Other  than 
the  flue  loss  requirement.  LiL  Standard 
727  does  not  provide  for  or  require  the 
calculation  of  either  efficiency  or 
output.  However,  with  the  measured 
flue  loss,  one  can  calculate  an  efficiency 
using  the  formula  as  specified  in  /VNSl 
Slandard  Z21.47.  The  efficiency  as 
calculated  by  the  formula  in  ANSI 
Standard  Z21.47  (and  defined  as 
thermal  efficiency  in  ANSI  Standard 
Z21.47)  is  customarily  called  the 
combustion  efficiency  of  fossil-fueled 
equipment.  The  statute  does  not  provide 
a  definition  for  the  term  "thermal 
efficiency." 

These  points  were  discussed  during 
the  April  1998  workshop. 
Conventionally,  the  defciition  for 
"thermal  efficienc7"  is  the  useful  output 
of  a  device  divided  by  its  input, 
expressed  in  percent.  It  is  related 
mathematically  to  the  combustion 
efficiency  (also  expressed  in  percent)  by 
the  equation  "Thermal  Efficiency 
(percent)  =  Combustion  Efficiency 
(percent)  -  Jacket  Loss  (percent)," 
where  the  combustion  efficiency  is 
equal  to  "100  percent  minus  flue  loss 
(percent)."  The  discussion  concerned 
whether  the  Department  should  include 
a  jacket  loss  measurement,  in  addition 
to  the  flue  loss,  in  the  test  procedure. 

GAMA  (Page  158.  April  14.  1998 
Workshop  Transcript)  asserted  that  (1) 
the  thermal  efficiency  in  the  statute 
actually  referred  to  the  classical 
definition  of  combustion  efficiency.  (2) 
thermal  efficiency  was  specified 
because  it  was  so  called  in  the 
referenced  test  procedure,  and  (3)  it 
meant  1 00  percent  minus  flue  loss 
(percent).  GAMA  believes  that  defining 
the  term  thermal  efficiency  to  be 
'combustion  efficiency  minus  jacket 
loss"  would  change  both  the  intent  and 
the  stringency  of  the  requirements  that 
currently  e.xist  in  ASHRAE/IES 
Standard  90.1  and  in  EPCA  GAMA 
further  stated  that  there  is  an  additional 
requirement  in  the  proposed  ASHRAE/ 
lES  Standard  90.1-ig89R  limiting  the 
jacket  loss  of  the  furnace  to  less  than 
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0.75%  of  the  input  rating.  GAMA  staled 
that  this  prescriptive  requirement  was 
an  outgrowth  of  discussions  between 
the  industry  and  the  ASHRAE 
committee  about  defining  a  seasonal 
measure  of  efficiency  for  commercial 
warm  air  furnaces,  and  the  resulting 
compromise  was  to  continue  to  specify 
a  thermal  efficiency  term  that  is  100 
percent  minus  flue  losses,  to  be 
followed  by  several  additional 
prescriptive  requirements  that  relate  to 
off-cycle  losses,  for  example 
Consequently.  GAMA  stated  that  it 
would  be  strongly  opposed  to  any 
suggestion  to  define  the  term  thermal 
efficiency  as  llOO  percent  -  flue  loss 
(percent)  -  jacket  losses  (percent)]. 
Rheem  (Page  162.  April  14.  1998 
Workshop  Transcript)  pointed  out  tliat 
the  efficiency  definition  also  raises  a 
functional  issue.  To  achieve  EPCA 
efficiency  values  under  a  traditional 
definition  of  thermal  efficiency  (e.g.,  an 
80  percent  thermal  efficiency  as 
determined  by  reducing  the  combustion 
efficiency  by  the  jacket  loss)  could 
result  in  flue  gas  condensation,  which 
causes  corrosion  and  premature  failures. 

Based  on  the  above  discussion,  the 
Department  understands  that  the 
consensus  of  the  attendees  was  that  in 
the  test  procedure  the  term  "thermal 
efficiency."  as  specified  in  the  statute 
for  commercial  warm  air  furnaces 
means  what  is  commonly  defined  as 
"combustion  efficiency  "  in  other 
contexts.  The  Department  believes  that, 
consistent  with  adopting  industry  lest 
standards  referenced  in  ASHRAE/IES 
Standard  90.1-1989.  the  statute's  intent 
is  to  assign  the  same  meaning  to  the 
term  "thermal  efficiency"  as  its 
definition  in  the  corresponding 
referenced  standards.  TTierefore.  the 
Department  believes  that  the  term 
thermal  efficiency,  when  used  as  the 
energy  standard  descriptor  for 
commercial  warm  air  furnaces,  should 
be  calculated  as  100  percent  minus 
percent  flue  loss,  as  was  specified  in  the 
referenced  ANSI  Slandard  Z21.47. 
When  the  Department  proposed  this 
approach  during  the  October  1998 
workshop,  there  was  no  objection  from 
the  participants.  Accordingly,  the 
Department  proposes  today  to  explicitly 
define  the  term  thermal  efficiency  of 
commercial  warm  air  furnaces  as  equal 
to  100  minus  the  percent  flue  loss  This 
proposal  would  avoid  any  possible 
future  confusion  regardiiig  the  meaning 
of  the  term  thermal  efficiency-  when 
used  in  the  test  prt)cedure  for 
commercial  warm  air  furnaces. 


D.  Procedures  for  Measuring  Flue  Losses 
of  Oil  Furnaces  and  Incremental 
Efficiency  of  Condensing  Furnaces 

1.  Flue  Loss  Calculation  for  Oil-Fiied 
Furnaces 

As  stated  above,  ihe  referenced  test 
standard  for  oil-fired  furnaces.  UL 
Slandard  727.  does  not  provide  a 
calculation  procedure  for  the 
determination  of  flue  loss  However,  a 
value  for  the  percent  flue  loss  is  needed 
for  determining  the  efficiency.  At  the 
April.  1998  workshop,  the  Department 
suggested  the  use  of  the  flue  loss 
calculation  specified  in  the  ASHRAE 
Standard  90  1  referenced  test  slandard 
for  oil-fired  boilers — the  1989  edition  of 
the  Hydronics  Institute  Testing  and 
Rating  Standard  for  Healing  Boilers — for 
calculating  the  flue  loss  of  an  oil-fired 
furnace.  Since  the  type  of  Que  gas  data 
required  and  the  formulas.'equations 
used  for  the  flue  loss  calculation  are 
identical  for  any  oil-fired  equipment, 
the  calculation  pnxxdure  as  specified  in 
the  Hydronics  histitule  test  standard  for 
an  oil-fired  boiler  is  directly  applicable 
to  an  oil-fired  furnace  There  were  no 
comments  opposing  the  Department's 
suggestion  during  the  Department's 
workshops  held  during  April  and 
October  1998. 

For  the  above  reasons,  the  Department 
is  proposing  as  the  calculation 
procedure  for  percent  flue  loss  for  oil- 
fired  furnaces  the  procedure  in  (1) 
sections  8  2,  11.2.  and  11.2.1  of  the  1989 
Hydronics  Institute  Testing  and  Rating 
Standard  for  oil-fired  boilers,  and  (2) 
those  parts  of  accompanying  Forms  715 
and  721  which  specify  the  items  to  be 
measured  and  calculated  to  obtain  Due 
loss,  and  which  are  not  related  to  steam, 
water  or  natural  gas. 

2.  Condensing  Furnaces 

Participants  raised  and  discussed  the 
issue  of  testing  a  condensing  furnace  (a 
warm  air  furnace  designed  to  condense 
part  of  the  water  vapor  in  the  flue  gases 
and  equipped  vrith  a  means  of  collecting 
and  draining  this  condensate)  during 
the  Departmenl's  April  1998  workshop. 
ASHRAE/IES  Standard  90.1  and  the  two 
test  standards  referenced  bv  ASHRAE; 
lES  Slandard  90.1  do  not  specifically 
provide  lest  conditions  for  testing  a 
condensing  furnace. 

Attendees  at  the  April  1998  workshop 
bom  the  furnace  industry  (GAMA.  'Vork 
International,  and  Lennox)  stated  that 
there  are  very  few.  if  any.  commercial 
unitary  or  rooftop  condensing  furnaces 
on  the  market,  and  it  is  difficult  to 
provide  for  tile  requirements  of  a 
condensing  furnace  in  a  roof-lop 
installation.  Therefore,  they  staled,  il  is 
not  necessary  to  provide  a  DOE  test 
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procedure  for  testing  the  condensing 
feature  of  a  commercial  furnace  at 
present. 

York  (April  14.  1998  Workshop 
Transcript,  Page  220)  stated  that 
condensate  measurement  should  not  be 
specified  for  condensing  boilers  and 
furnaces.  York  stated  that  in  general, 
rooftop  combustion  equipment  will  not 
operate  under  condensing  conditions, 
because  of  the  difficulty  of  condensate 
disposal.  York  felt  that  in  the  future, 
condensing  furnaces  might  become  a 
possibility  as  die  technology  evolves. 
York  stated  that  currently,  most  rooftop 
units  have  an  efficiency  of  80  percent  or 
less,  and  they  operate  at  flue 
temperature  above  condensing  range, 
l^nnox  (April  14,  1998  Workshop 
Transcript,  Page  220)  agreed  with  the 
York  comment  and  emphasized  that 
although  condensing  units  have  been  on 
the  market  for  a  long  time,  none  of 
them,  for  all  intents  and  purposes,  are 
unitary  products  sold  for  commercial 
applications.  Lennox  stated  that  this  is 
due  to  a  number  of  problems,  and  if 
these  problems  were  to  be  solved 
through  a  technological  breakthrough, 
then  a  test  procedure  would  be 
appropriate. 

During  the  October  workshop,  Natural 
Resources  Canada  (October  13,  1998 
Workshop  Transcript,  Page  285)  stated 
that  the  condensate  collected  from  the 
condensing  furnace  should  be  only  what 
condenses  within  the  appliance  itself 
and  not  beyond  the  heat  exchanger. 

The  Department  disagrees  with  the 
observation  from  the  furnace  industry 
workshop  attendees  that  OOE's 
adoption  of  a  test  procedure  for 
determining  the  improvement  to  the 
efficiency  due  to  the  condensing  feature 
of  a  condensing  furnace  is  unwarranted 
at  the  present  time.  Since  a  condensing 
furnace  is  likely  to  provide  a 
significantly  higher  efficiency,  the 
Department  believes  that  a  test 
procedure  should  be  in  place  in  order  to 
have  a  readily  available,  accurate 
method  for  testing  these  more  efficient 
furnaces  in  the  future,  even  if  no 
commercial  condensing  furnaces  are  on 
the  market  at  the  present  time.  In 
addition,  a  test  procedure  is  needed  for 
evaluating  this  design  option  during  any 
future  consideration  of  possible 
revisions  to  the  efficiency  standard. 

Although  die  ASHRAE/IES  Standard 
90.1  does  not  specify  a  lest  procedure 
for  measuring  the  energy  efficiency  of  a 
condensing  furnace,  an  industry  test 
procedure— ASHRAE  Standard  103- 
1993 — does  exist  for  residential 
condensing  furnaces  and  industry  has 
been  using  it  for  over  a  decade.  The 
Department  believes  that  the  method  of 
collecting  and  measuring  the  quantity 


and  the  temperature  of  the  flue 
condensate  under  steady  state 
conditions  at  the  maximum  rated  input 
over  a  30  minute  test  period,  should 
also  be  applicable  to  a  commercial 
condensing  furnace.  Since  die 
Department  sees  no  technical  problems 
in  its  application  to  commercial  warm 
air  furnaces,  the  Department  is 
proposing  to  adopt  the  test  procedure 
specified  in  section  7.2.2.4,  7.8,  9.2  and 
11.3.7  of  ASHRAE  Standard  103-1993 
for  determining  the  increment  in  energy 
efficiency  due  to  the  condensing  feature 
of  a  condensing  furnace.  In  adopting  the 
test  procedure,  a  slight  modification  is 
applied  to  the  equation  in  Section 
11.3.7.2  of  ASHRAE  103-1993  for 
steady-state  heat  loss  due  to  hot 
condensate  flowing  down  the  drain.  In 
the  aforementioned  section,  the 
assumed  indoor  temperature  is  70°F, 
and  the  average  outside  temperature  is 
specified  as  42°?.  The  modification 
replaces  both  of  these  temperatures  with 
the  actual  temperature  of  the  test  area, 
to  be  consistent  with  Section  2.2.8  of 
ANSI  Z21. 47-1993.  during  die  steady- 
state  thermal  efficiency  test. 

The  Department  agrees  with  the 
recommendation  from  Natiual 
Resources  Canada  that  the  condensate 
from  the  unit  be  separated  from  the 
condensate  from  the  flue  pipe.  The 
referenced  test  procedure  in  ASHRAE 
Standard  103-1993  requires  an 
installation  which  prevents  the  flue 
pipe  condensate  from  flowing  back  into 
die  unit.  (See  section  7.2,2.4  of  ASHRAE 
Standard  103-1993). 

B.  Sampling,  Certification  and 
Enforcement  for  Commercial  Heating, 
Air  Conditioning  and  Water  Heating 
Equipment 

1 .  Background  and  Public  Comments 

a.  Purpose.  The  purpose  of 
establishing  regulations  concerning 
sampling,  certification  and  enforcement 
is  to  provide  reasonable  assurance  that 
covered  commercial  equipment  are 
appropriately  tested  and  actually 
comply  with  applicable  energy 
conservation  standards.  In  today's  rule, 
the  Department  proposes  a  set  of 
provisions  concerning  compliance 
certification  and  enforcement 
procedures  for  certain  commercial 
equipment  To  help  assure  compliance 
with  energy  conservation  standards,  the 
rule  would  require  that  each 
manufacturer  use  one  of  the  specified 
methods  for  determining  the  efficiency 
of  each  basic  model  of  its  commercial 
heating,  air  conditioning  and  water 
beating  equipment,  and  certify  that  the 
basic  models  comply  with  the 
applicable  energy  conservation 


standards.  In  addition,  the  rule  specifies 
enforcemenf  procedures  for  use  in 
resolving  any  disputed  performance 
claims  for  such  commercial  equipment, 
b.  Sampling.  For. consumer  products, 
as  described  in  10  CFR  part  430, 
manufacturers  must  test  a  sample  of 
each  basic  model  of  a  covered  product 
to  establish  its  efficiency  level  and  its 
compliance  with  the  applicable  energy 
efficiency  descriptor  value  specified  in 
the  Act.  The  test  procedure  for  each 
product  incorporates  a  sampling  plan 
desired  to  give  a  reasonable  assurance 
that  the  true  mean  performance  of  the 
equipment  being  manufactured  and  sold 
meets  or  exceeds  the  applicable  value, 
and  is  accurately  determined.  The  mean 
performance  is  a  critical  performance 
characteristic  of  a  covered  product 
because  it  determines  the  overall  energy 
usage  of  a  covered  product  population, 
and  thus  the  impact  of  the  product  on 
national  energy  consumption. 
Individual  units  produced  from  a  single 
design  may  vary  in  energy  efficiency, 
however,  for  a  number  of  valid  reasons, 
including  variability  in  manufacturing. 
The  Department  must  balance  the  risk  to 
the  public  of  purchasing  a  non- 
complying  unit  with  the  burden  on  the 
manufacturer  in  conducting 
performance  testing  to  assure 
compliance,  to  provide  adequate 
protection  for  the  public  without 
imposing  an  excessive  testing  burden  on 
the  manufacturers.  Given  that 
performance  testing  of  every  unit  of  a 
covered  product  would  be  prohibitively 
expensive  and  time-consuming,  the 
manufacturer  must  estimate  the  average 
performance  of  the  basic  model  using  a 
sample  drawn  from  the  population.  The 
method  for  estimating  equipment 
performance  from  a  small  sample  of  a 
large  population  is  called  a  sampling 
plan. 

c.  Public  Comments  and 
Recommendations.  At  the  April  1998 
workshop,  the  Department  presented  for 
discussion  compliance  certification  and 
enforcement  sampling  procedures  for 
commercial  equipment  that  were  similar 
to  those  established  in  the  past  for 
consumer  products.  These  require 
manufacturers  to  certify  compliance 
based  on  testing  under  stricdy 
prescribed  statistical  sampling  schemes 
designed  to  assure,  with  reasonable 
probability,  that  the  average  efficiency 
of  each  product  sold  meets  the 
applicable  standard.  Enforcement 
involves  a  similar,  but  not  identical 
statistical  sampling  arrangement  The 
advantage  of  this  approach  is  that 
manufacturers  can  provide  adequate 
assurance  of  compliance  without  having 
to  test  every  single  unit  they  produce. 
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When  presented  with  the  concept  of 
applying  a  prescribed  statistical 
sampling  method  to  certifying 
commercial  equipment,  the  participants 
at  die  April  1998  workshop  made  the 
following  general  observations: 

i.  A  workable  uniform  sampling 
mediod  covering  the  wide  variety  of 
commercial  equipment  would  bo 
difficult,  if  not  impossible,  to  formulate. 
This  is  due  to  the  large  numb«r.of 
design  variations  and  small  numbers  of 
identical  units  for  some  equipment. 

ii.  The  California  Energy  Commission 
(CEC)  and  several  voluntary  industry 
associations  already  have  effective 
efficiency  certification  programs  in 
place  that  leave  the  sample  design  to  the 
manufacturer. 

iii.  With  adequate  independent 
verification  and  penalties  for  improper 
certification  by  a  verification  program, 
prescribing  the  sampling  schemes  is 
unnecessary,  since  the  manufacturers 
would  have  an  incentive  to  design  them 
in  each  case  so  as  to  limit  the  risk  of 
beinj  found  to  be  out  of  compliance. 

With  these  observations  in  mind,  the 
Department  investigated  the 
certification  programs  of  the  State  of 
California,  the  Air  Conditioning  and 
Refrigeration  Institute,  the  Gas 
Appliance  Manufacturers'  Association, 
and  the  Hydronics  Institute. 
Participation  in  these  industry 
programs,  generically  referred  to  as 
Voluntan,'  Independent  Certification 
Programs  (VICP's),  could  help  provide 
assurance  of  accurate  performance 
claims.  Manufacturers  have  been 
participating  in  VICP's  primarily  for 
marketing  reasons,  since  they  feel  that 
demonstrating  the  performance  of  their 
equipment  via  an  independent  testing 
agency  adds  legitimacy  to  their 
performance  claims.  VICP's  are  typically 
operated  by  industry  associations,  and 
the  costs  of  Iho  programs  are  covered  by 
fees  paid  by  the  participating 
manufacturers.  Manufacturers  certify 
the  performance  metrics  of  their 
equipment  to  the  VICP,  the  VICP 
publishes  a  directory  tliat  lists 
performance  values  of  equipment 
offered  for  sale  by  each  manufacturer, 
and  die  VICP  periodically  verifies  the 
performance  claims.  When  the  VICP 
determines  that  a  model  performs  below 
its  rated  level,  generally  the 
manufacturer  must  either  re-rate  the 
product  or  cease  manufacturing  it  and 
have  it  removed  finm  the  directory  {i.e., 
"obsolete  "  the  model).  A  manufacturer's 
failure  to  meet  such  conilitions  typically 
results  in  its  expulsion  from  the  VICP. 
All  of  these  programs  entail  some  form 
of  the  following:  (1)  Certification  by  a 
manufacturer  to  a  VICP  of  the  efficiency 
level  of  each  of  its  covered  products;  (2) 


the  VICP's  independent  verification  or 
supervision  of  levels  claimed  by  the 
manufacturer;  and  (3)  penalties" imposed 
by  the  VICP  to  discourage  inaccurate 
ratings  and  ensure  that  certified 
efficiencies  would  be  reliable.  On  the 
other  hand,  some  manufacturers  do  not 
participate  in  VICP's,  and  no  program 
exists  at  present  for  commercial  warm- 
air  furnaces,  so  the  Department  would 
need  to  specify  its  own  certification 
testing  and  verification  arrangement,  at 
least  for  equipment  not  otherwise 
covered  by  a  VICP, 

The  Department  received  additional 
comments  during,  and  subsequent  to, 
the  second  public  workshop  which  was 
held  on  October  IB,  1998.  These 
comments  helped  refine  the  proposed 
compliance  certification  and 
enforcement  procedures  to  take 
advantage  of  current  voluntary  industr>' 
certification  programs  and  allow 
alternate  procedures  for  determining 
compliance. 

At  the  second  workshop,  commenters 
suggested  diat  DOE  consider  the 
following  elements  in  the  proposed  rule: 

•  After  DOE  initially  approves  a 
VICP,  in  accordance  with  the  specified 
criteria,  a  VICP  should  not  require  re- 
approval  by  DOE  utUess  diere  is  a 
change  writhin  the  program.  In  case  of 
such  a  change,  die  program  would 
inform  DOE  prompUy  and  apply  for  a 
re-approval.  Another  suggestion  was 
that  DOE  approve  a  VICP  for  a  pre- 
determined length  of  time  (suggested 
time  frame:  12  months  to  S  years), 
during  which  DOE  could  revoke 
approval  at  any  time  if  warranted. 

•  Participation  in  a  VICP  should  be  a 
basis  for  establishing  both  (1)  the 
validity  of  product  efficiency 
representations,  and  (2)  compliance 
with  minimum  standards 

•  The  "obsoleting  "  of  a  model  shoidd 
not  automatically  follow  its  "delisting  " 
fi^m  a  VICP  product  directory,  if  the 
basic  model  falls  short  of  the  certified 
efficiency  but  still  meets  the  minimum 
efficiency  standards  prescribed  bv 
EPCA. 

•  A  VICP  should  monitor  die 
performance  data  and  provide  this  data 
toCKDE. 

•  For  Non-Participants  in  VICP's, 
review  of  manufacturer  self-testing  by  a 
licensed  Professional  Engineer  to  assure 
compliance  and  the  accuracy  of 
efficienc)'  representations  by  itself  is  not 
adequate.  They  should  conduct 
performance  testing  or  verify  the  testing 
results  by  using  a  qualified  independent 
laboratory. 

•  DOE  should  approve  alternative 
mediods  other  than  testing  for  efficiency 
determinations,  but  the  Department 
should  guard  against  public  disclosure 


of  proprietan-  methods,  which  could 
harm  individual  manufacturers. 

•  An  alternative  method  for  efficiency 
determination  should  not  require  DOE 
approval  in  the  case  of  VICP 
participants. 

•  Certification  provisions  should 
afford  manufacturers  the  discretion  to 
certify  more  conservative  (i.e.,  lower) 
efficiency  ratings  than  die  mean 
efficiency  values  predicted  by  the 
manufacturers'  tests  or  calculation*. 

•  Enforcement  provisions  shoidd 
restrict  the  definition  of  units  available 
for  testing  to  urjts  which  are  available 
for  commercial  distribution  within  the 
U.S. 

•  Enforcement  testing  should  require 
samples  of  no  more  than  two  units 
initially,  followed  by  up  to  two  more 
units  if  the  first  two  fail. 

•  The  compliance  statement  for  a 
basic  model  should  be  a  one-time  report 
to  DOE  which  either  the  manufacturer/ 
private  labeler  or  a  VICP  acting  on  their 
behalf  can  submit. 

Written  comments  underscored  some 
of  these  observations  and  added  others. 
The  Air-Conditioning  &  Refrigeration 
Institute  (ARl)  (October  13.  1998 
Workshop,  Written  Comment  #9) 
requested  that  die  regulations  allow  for 
the  rerating  of  basic  models  that,  when 
tested,  fall  short  of  their  certified 
efficiency  but  still  meet  the  minimum 
efficiency  standards.  ARI  also  requested 
that  re-approval  of  a  VICP  should  only 
be  required  when  there  is  a  change  in 
the  program,  or  after  five  years, 
whichever  comes  first.  On  the  issue  of 
enforcement  testing,  ARl  supported 
starting  with  two  test  samples  instead  of 
four.  They  questioned  the  need  for  a 
compliance  statement  being  submitted 
to  DOE  for  manufacturers  who 
participate  in  a  VICP,  since  the  VICP 
will  have  to  be  approved  by  DOE.  and 
manufacturers'  ratings  will' be  verified 
dirough  die  VICP. 

Written  comments  from  the  Gas 
Appliance  Manufacturers  Association 
(GAMA)  (October  13, 1998  Workshop. 
Written  Comment  #10)  also  requested 
diat  the  rerating  of  a  product  which 
meets  the  energy  efficiency  standard 
prescribed  by  EPCA,  but  tests  lower 
than  the  rating  submitted  by  the 
manufacturer,  be  allowed.  GAMA  also 
felt  that  periodic  re-approval  of  a  VICP 
should  not  be  required,  and  that 
enforcement  testing  should  entail  an 
initial  sample  of  two  units.  GAMA  also 
questioned  the  need  for  a  compliance 
statement  for  VICP  participants. 

Based  upon  the  comments  received 
during  and  after  the  public  workshops, 
the  Department  proposes  requiring 
manufacturers  to  certifj'  compliance 
based  on  testing,  and  to  either  conduct 
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the  testing  under  a  DOE-prescribed 
sampling  scheme,  or  participate  in  a 
VICP  approved  by  the  Department.  Each 
option  wouid  afford  the  opportunity  to 
utilize  alternative  efficiency 
determination  methods.  In  this  way.  the 
Department  proposes  to  minimize 
additional  testing  burdens  on 
manufiacturers  of  commercial 
equipment,  while  maintaining  a 
certification  procedure  which  is  fair  to 
all  manufacturers,  and  which  provides 
reasonable  assurance  that  the 
established  minimum  performance 
standards  are  being  met.  The  proposed 
procedures,  described  in  the  following 
sections,  include  a  basic  certification 
program,  a  provision  for  VICP's,  and  an 
enforcement  testing  plan.  The 
Department  anticipates  that  this 
proposal  would  not  require  any 
additional  testing  beyond  what 
manufacturers  who  are  participating  in 
industry  certification  programs  conduct 
already,  and  it  would  involve  a  similar 
level  of  testing  by  manufacturers  who 
elect  not  to  participate  in  VICP's. 

2.  Proposed  Certification  and 
Enforcement  Procedures 

a.  Certification  Procedures.  The 
Department  proposes  to  require  each 
manufacturer  to  certify  to  the 
Department  the  efficiencies  of 
commercial  equipment  it  manufactures, 
either  directly  or  through  a  VICP.  This 
would  be  accomplished  by  submitting 
both  a  compliance  statement,  a  one-time 
submittal,  and  a  certification  statement 
for  each  basic  model  of  covered 
equipment.  The  manufacturer  would  be 
required  to  maintain  records  of  all  test 
results  and  related  analysis  used  in  the 
determination  of  the  mean  energy 
performance.  Today's  rule  includes 
possible  formats  for  certifying  efficiency 
to  the  Department. 

b.  Basis  for  Certification:  Methods  for 
Determining  Efficiency  Underlying  each 
certification  to  the  Department  would  be 
the  manufacturer's  determination  of  a 
basic  model's  energy  efficiency  or  usage. 
The  proposed  rule  would  require  a 
manufacturer  to  make  such 
determination  either  by  testing  the  basic 
model,  or  by  calculating  its  energy 
efficiency  or  use  through  use  of  an 
alternative  efficiency  determination 
method  (AEDM).  The  specific 
requirements  for  testing  and  AEDMs 
would  differ,  however,  depending  on 
whether  a  manufacturer's  covered 
products  were  included  in  a  VICP 
approved  by  the  Department. 

An  AEDM  is  an  analytical  procedure, 
such  as  a  computer  simulation  or  other 
approach,  that  can  determine  the  energy 
efficiency  or  use  of  a  product.  The 
Department  proposes  to  permit  the  use 


of  AEDMs  due  to  the  potentially  large 
number  of  basic  model  variations,  and 
the  burden  that  would  t«sult  if  the 
Department  required  that  each  basic 
model  be  tested  to  determine  its 
efficiency.  But  a  manufacturer  could  use 
an  AEDM  to  establish  the  energy 
efficiency  or  use  of  covered  equipment 
only  if  the  ADEM  had  been  verified  and 
validated  with  measured  data.  i.e..  using 
test  results.  Thus,  although  the 
Department  proposes  to  permit  the  use 
of  AEDMs,  and  would  not  require  the 
testing  of  every  basic  model,  all 
efficiency  determinations  would  be 
based  on  testing. 

The  proposed  requirements  for  testing 
would  apply  both  to  tests  used  directiy 
to  determine  the  efficiency  of  a  basic 
model,  and  to  tests  used  to  validate  an 
AEDM.  All  manufacturers  would  be 
required  to  (1)  perform  testing  in 
accordance  with  the  applicable  DOE  test 
procedure,  (2)  test  randomly  selected 
units  representative  of  the  basic  model, 
(3)  have  their  testing  and  rating  results 
meet  industry  standards  for  accuracy  for 
the  equipment  being  rated,  and  (4)  test 
a  sxifficient  number  of  units  to  produce 
an  accurate  estimate  of  the  mean 
efficiency  of  all  units  manufactured  of 
the  basic  model.  The  proposed  rule 
allows  VICP  participants  substantial 
discretion  in  tfiis  last  respect,  by 
permitting  them  to  use  any  valid 
statistical  method  to  determine  the 
number  of  units  to  be  tested  and  the 
mean  efficiency.  For  non-participants, 
the  Department  is  proposing  stricter, 
prescribed  sampling  procedures,  since 
their  efficiency  ratings  will  not  be 
subject  to  routine  verification  testing. 

As  to  AEDMs.  in  addition  to  the 
general  requirements  stated  above,  the 
Department  would  require  any 
manufacturer  employing  an  AEDM  to 
mainiflin  written  documentation  of  its 
validation  of  the  AEDM.  In  addition,  if 
the  equipment  being  rated  is  not  listed 
with  a  VICP  approved  by  the 
Department,  validation  would  require 
demonstration  that  the  results  from 
using  the  AEDM  are  consistent  with  the 
results  of  actual  tests  of  at  least  three 
basic  models,  and  the  manufacturer 
would  be  required  to  obtain  advance 
approval  of  tije  AEDM  by  the 
Department.  The  manufacturer  would 
apply  for  such  approval  in  writing  and 
submit  all  relevant  information  related 
to  the  calculations  and  calibration 
procedures. 

c.  Voluntary  Independent 
Certification  Program  Participation  in  a 
VICP  would  allow  a  manufacturer  an 
alternative  to  (1)  following  the  DOE 
sampling  plan,  and  (2)  required  DOE 
approval  of  an  AEDM.  A  VICP 
participant  must  still  test  its  products 


and  validate  its  AEDM,  and  must  file  a 
compliance  statement  and  certification 
report,  either  directiy  to  the  Department, 
or  via  the  VICP  on  the  manufacturers' 
behalf. 

The  Department  proposes  that  it 
would  approve  VlCT's  that  meet  the 
following  requirements: 

•  The  VICP  publishes  in  written  form 
the  procedures  for  the  operation  of  the 
certification  program,  and  permits  all 
manufacturers  of  products  covered  by 
the  program  to  participate  so  long  as 
they  complv  with  requirements 
concerning  operation  of  the  program. 

•  To  participate  in  the  VICP,  a 
manufacturer  would  be  precluded  from 
distributing  any  basic  models  of 
equipment  covered  by  the  program 
unless  it  had  reported  to  the  VICP  the 
energy  efficiency  or  usage,  as 
applicable,  of  that  basic  model,  based  on 
measurement  of  the  basic  model's 
performance. 

•  The  VICP  publishes  or  otherwise 
makes  available  to  the  general  public 
and  to  the  Department,  these  efficiency 
ratings. 

•  'The  VICP  conducts  periodic 
verification  testing  on  listed  equipment, 
such  that  the  performance  of  each  basic 
model  is  checked  and  compared  to  its 
rated  efficiency  value  at  least  once  every 
five  years. 

•  The  VICP  testing  personnel  select 
units  for  verification  testing  randomly 
from  manufacturer's  stock. 

•  The  VICP  conducts  its  verification 
testing  at  an  independent  laboratory,  or 
imder  the  supervision  of  independent 
personnel,  in  accordance  with  the 
prescribed  DOE  test  procedures. 

•  The  VICP  verification  testing  meets 
industry  standards  for  the  accuracy  of 
testing  and  of  rating  results  for  the 
equipment  being  tested,  and  the 
program  satisfactorily  describes  how  it 
meets  these  standards. 

•  The  VICP  has  an  appropriate 
standard  for  determining  whether  the 
efficiency  rating  a  manufacturer  claims 
for  a  product  is  valid. 

•  'The  VICP  provides  to  the 
manufacturer  copies  of  all  records  of 
completed  verification  testing 
performed  on  the  manufacturer's 
covered  equipment. 

•  The  VICP  requires  that,  if  a  basic 
model  fails  verification  testing 
conducted  by  the  VICP.  the 
manufacturer  of  the  basic  model  must 
remove  it  from  production  and  sale  if 
the  verification  testing  results  show  it  is 
not  in  compliance  with  EPCA  efficiency 
standards,  or  correctly  re-rate  it  if  it 
complies  with  such  standards.  The 
program  must  also  provide  that  a 
participating  manufacturer  will  be 
expelled  from  the  VICP  if  it  does  not 
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comply  with  such  requirements,  and 
that  the  VICP  will  report  to  the 
Department  verification  test  results  that 
find  the  performance  of  a  basic  model 
not  to  meet  EPCA  efficiency  standards. 
(A  basic  model  "fails"  verification 
testing  when  the  VICP  has  compared  the 
basic  model's  efficiency  rating  resulting 
from  completion  of  that  testing  with  the 
efficiency  rating  claimed  by  the 
manufachirer.  and  has  determined  that 
the  rating  claimed  by  the  manufacturer 
is  not  valid.) 

•  The  VICP  provides  for  penalties  or 
other  incentives  to  encourage 
manufacturers  to  report  accurate  and 
reliable  efficiency  ratings. 

•  The  VICP  provides  to  the 
Department  on  an  annual  basis, 
.summar)'  data  that  shows  the  re.'iulls  of 
verification  testing  on  each  basic  model, 
including  the  manufacturer's  energy 
efficiency  or  use  rating  for  the  model, 
the  measured  energy  efficiency  or  use 
from  the  verification  testing  ,  and  either 
tile  energy  con.servation  standard  for  the 
tested  basic  model  or  a  description  of 
the  model  sufficient  to  enable  the 
Department  to  determine  the  standard 
that  applies  to  the  basic  model.  (See 
discussion  in  section  31jelow) 

Voluntary  Independent  Certification 
Programs  which  meet  the  above 
requirements  could  request  the 
Department's  approval  by  submitting 
documentation  substantiating  their 
compliance  directiy  to  the  Department. 
Approval  would  remain  in  force  for  five 
years,  unless  material  changes  occur  in 
the  program.  In  the  event  of  changes,  the 
VICP  administrator  would  be  required 
to  notify  the  Department,  which  may  at 
Uiat  time  rescind  the  approval.  At  die 
end  of  any  such  five-year  period,  the 
VICP  could  request  re-approval. 

The  VICP  could  submit  compliance 
and  certification  paperwork  to  the 
Department  on  the  behalf  of 


participating  manufacturers. 

d.  Manufacturers  Not  Participating  in 
a  VICP.  As  discussed  above,  the 
Department  proposes  requiring 
manufacturers  not  participating  in 
VICP's  to  meet  more  specific  criteria  for 
testing  and  AEDMs.  With  regard  to 
testing,  the  sampling  procedure  referred 
to  above  would  require  a  manufacturer 
to  select  a  sample  of  sufficient  size  to 
ensure  that: 

•  Any  represented  value  of  energy 
efficiency  is  no  greater  than  ti>e  lower  of 
the  mean  of  the  sample,  or  the  lower  95 
percent  confidence  limit  of  the  true 
mean  divided  by  0.95:  and, 

•  Any  represented  value  of  energy 
usage  is  no  less  than  the  greater  of  the 
mean  of  the  sample,  or  the  upper  95 
percent  confidence  limit  of  the  true 
mean  divided  by  1.05. 


The  Department  also  proposes  that 
manufacturers  of  commercial  heating, 
air  conditioning  and  water  healing 
equipment  who  do  not  participate  in  a 
VICP  approved  by  the  Department,  must 
conduct  all  performance  testing  of 
covered  products  at  an  independent 
laboratory,  or  under  the  supervision  of 
independent  testing  personnel.  This 
requirement  would  provide  greater 
assurance  of  the  accuracy  and  reliability 
of  such  testing.  It  is  also  warranted  by 
the  lack  of  on-going  verification  of  the 
efficiency'  ratings  of  non-participants  in 
VICPs.  and  by  DOE's  proposal  that 
verification  testing  by  VICPs  tje 
conducted  by  an  independent  facility  or 
under  independent  supervision.  DOE  is 
uncertain,  however,  as  to  whether 
sufficient  numbers  of  independent 
testing  laboratories  and  personnel  exist 
to  enable  manufacturers  to  satisfy  this 
requirement,  and  whether  it  would 
otherwise  impose  undue  burdens  on 
manufacturers.  Therefore,  the 
Department  encourages  interested 
parties  to  address  these  issues  in 
particular,  including  whether  the 
Department  should  modifv  or  omit  this 
requirement  in  the  proposed  rule. 
e.  Enforcement.  1ne  Department 
proposes  that  the  enforcement 
provisions  for  commercial  heating,  air 
conditioning  and  water  heating 
equipment  would  be  for  the  most  part 
virtually  identical  to  tho.se  in  10  CFR 
Part  430,  except  for  the  sampling  plan 
for  enforcement  testing  The  proposed 
sampling  plan  for  enforcement  testing 
would  require  a  manufacturer  to 
provide  to  DOE  an  initial  sample  size  of 
two  units  for  enforcement  tesHog.  vvith 
a  manufacturer's  option  of  testing  an 
additional  two  units,  for  a  maximum 
sample  size  of  four  units.  The 
Department  could  allow  an  exception  to 
the  sample  size  for  very  large  units  on 
a  case-by-case  basis,  such  that  only  a 
single  unit  would  be  tested. 
Manufacturers  would  be  permitted  to 
request  such  an  exception  from  the 
Department. 

Participation  in  a  VICP  would  not 
■affect  a  manufacturer's  obligations  as 
described  in  the  enforcement 
regulations. 

3.  Accommodation  for  Manufacturing 
Tolerances.  Measurement  Uncertainty 
and  Small  Sample  Sizes 

■As  indicated  above,  VICP's  conduct 
verification  testing  to  determine  if  a 
manufacturer's  rating  of  a  basic  model  is 
accurate.  The  testing  frequentiy  consistii 
of  tests  on  a  single  unit,  or  at  most  two 
units,  of  the  model.  Following  the  tenets 
of  probability,  the  measured  energy 
efficiency  or  use  derived  from  testing 
any  small  sample,  such  as  one  or  two 
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units  of  a  basic  model,  may  be  higher  or 
lower  than  the  average  for  the  basic 
model  population  as  a  whole.  These 
variations  may  be  due  to  manufacturing 
tolerances  and/or  measurement 
uncertainly.  As  a  result,  VICPs 
frequently  employ  a  tolerance  band  by 
which  a  basic  model  is  deemed  not  to 
fail  verification  testing  unless  its 
performance  measured  from  the  testing 
is  below  the  manufacturer's  rating  for 
the  model  by  more  than  a  set 
percentage,  such  as  5  percent  The 
justification  for  this  tolerance  band  is  to 
avoid  a  false  conclusion  that  a  basic 
model  has  been  over-rated,  based  on  test 
results  for  a  small  sample. 

The  Department  has  generally 
required  that  compliance  with  the 
energy  conservation  standards  in  EPCA 
be  determined  by  whether  the  mean 
performance  of  the  entire  population  of 
a  covered  product  meets  the  minimum 
standard  applicable  to  tiiat  product. 
Under  this  approach,  an  individual  unit 
of  a  product  could  have  a  measured 
efficient'  less  than  the  applicable 
mitiimum  standard,  due  for  example  to 
variations  in  manufacturing  and/or  to 
measurement  uncertainty,  but  the 
product  would  be  in  compliance  as  long 
as  the  average  efficienc>-  of  the  basic 
model  population  conforms  to  the 
minimum  standard.  Following  once 
again  the  tenets  of  probability,  this 
means  that  if  a  sufficientiy  large  number 
of  units  of  a  basic  model  were  tested, 
the  mean  energy  efficiency  would  meet 
the  standard.  To  allow  testing  of  small 
samples  to  establish  compliance,  the 
appliance  standard  rules  in  10  CFR  Part 
430  incorporate  specific  .statistical 
procedures  for  rating  products  for 
energy  efficiency  and  use.  hi  this 
rulemaking,  the  Department  proposes  to 
require  use  of  such  sti-ict  statistical 
procedures  by  manufacturers  to  rate 
products  not  covered  by  a  VICP  But  it 
is  not  proposing  them  for  compliance 
determinations  for  products  covered  bv 
VICP's.  largely  because  verification 
testing  by  a  VICP  helps  insure  accurate 
efficiency  ratings 

Although  the  Department  recognizes 
that  some  accommodation  by  a  VICP  is 
appropriate  to  allow  for  reasonable 
levels  of  manufacturing  variation  and 
measurement  uncertainty  in  covsrad 
products,  it  is  concerned  that 
manufacturers  might  take  advantage  of  a 
tolerance  band  on  verification  testing 
results  by  consistently  overrating  the 
energy  use  or  efficiencies  of  basic 
models.  Such  a  problem  might  be 
indicated,  for  example,  if  verification 
test  results  were  consistently  skewed  on 
the  side  of  over-rating  of  basic  models, 
rather  than  exhibiting  a  normal 
distribution  whereby  the  proportion  of 
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the  verification  test  results  that  were 
higher  than  the  rating  submitted  by  the 
manufacturer  was  approximately  equal 
to  the  proportion  that  were  lower.  The 
Department  is  concerned  both  that  non- 
complying  products  might  be  rated  as 
being  in  compliance  and  that  complying 
products  might  be  over-rated. 

To  address  these  concerns,  today's 
proposed  rule  contains  provisions  to 
enable  the  Department  to  monitor  the 
extent,  if  any,  lo  which  the  energy 
efficiency  or  use  of  products  covered  by 
VlCPs  may  be  over-tated  as  a  result  of 
tolerance  bands  for  verification  testing 
results.  These  provisions  would  require 
VlCP's  to  submit  to  the  Department 
annually  summary  data  on  verification 
testing  results.  Specifically,  the 
proposed  rule  would  require  VICP's  to 
report  the  following  for  each  verification 
test  or  round  of  verification  tests  on  a 
basic  model:  (1)  The  model's  energy 
efficiency  or  use  as  measured  by  the 
testing,  (2)  the  energy  efficiency  or  use 
rating  submitted  by  the  manufacturer  for 
that  basic  model  (i.e.,  the  rating  that  was 
evaluated  by  the  testing),  and  (3)  either 
the  energy  conservation  standard  for 
that  basic  model  or  a  brief  description 
of  the  basic  model  that  would  enable  the 
Department  to  determine  the  applicable 
standard.  The  data  would  not  include 
manufacturer  identification.  If  it 
appeared  to  the  Department  from  this 
information  that  over-rating  was 
occurring,  the  Department  would 
consider  one  or  more  of  the  following 
actions: 

•  Pursue  modification  of  all  or  part  of 
the  VICP's  provisions  for  verification 
testing: 

•  Revoke  the  Department's 
certification  of  the  VICP:  or 

•  Pursue  enforcement  procedures. 

m.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1 969 

EPCA  prescribes  energy  efficiency 
standards  and  test  procedures  for 
commercial  equipment,  and  in  today's 
rule,  the  Department  proposes  to 
implement  these  requirements  for 
commercial  warm  air  furnaces  and,  to 
some  extent,  commercial  heating,  air 
conditioning  and  water  heating 
equipment  generally.  The  Department 
has  reviewed  the  proposed  rule  under 
the  National  Enviroimiental  Policy  Act 
of  1969  (NEPA).  42  U.S.C.  §§4321  et 
seq  ,  the  regulations  of  the  Council  on 
Environmental  Quality,  40  CFR  parts 
1500-1508.  the  Department's 
regulations  for  compliance  with  NEPA, 
10  CFR  Part  1021,  and  the  Secretarial 
Policy  on  the  National  Environmental 
Policy  Act  (June  1994).  Implementation 


of  the  Proposed  rule  wotJd  not  result  in 
enviroiunental  impacts.  The  Department 
has  therefore  determined  that  the 
proposed  rule  is  covered  under  the 
Categorical  Exclusion  found  at 
paragraph  A6  of  appendix  A  to  subpart 
D  of  the  Department's  NEPA 
Regulations,  which  applies  to 
ndemalungs  that  are  strictly  procedural. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

B.  Review  Under  Executive  Order  12866. 
"Regulatory  Planning  and  Review" 

Today's  rule  has  been  determined  not 
to  be  a  "significant  regulatory  action." 
as  defined  in  section  3{f)  of  Executive 
Order  12866.  "Regulatory  Planning  and 
Review."  58  FR  51735  (October  4.  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  the  Executive  Order  by 
the  Office  of  hiformation  and  Regulatory 
Affairs 

C  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980.  5  U.S.C.  §603.  requires  the 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  every  rule  which, 
by  law.  the  agency  must  propose  for 
public  comment,  unless  the  agency 
certifies  that  the  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  regulatory  flexibility  analysis 
examines  the  impact  of  the  rule  on 
small  entities  and  considers  alternative 
ways  of  reducing  negative  impacts. 

"The  Small  Business  Administration 
considers  an  entity  to  be  a  small 
business  if.  together  with  its  affiliates,  it 
employs  fewer  than  a  threshold  number 
of  workers  specified  in  13  CFR  part  121. 
The  estimated  number  of  affected  small 
businesses  are  discussed  below. 

•  The  threshold  number  of  employees 
for  SIC  classification  3585.  which 
includes  waim-air  furnaces,  is  750.  The 
Department  estimates  that  between  25 
and  39  firms  manufacture  warm-air 
furnaces,  and  of  these  the  majority  have 
fewer  than  750  employees  and  are 
considered  small  businesses.  The 
number  of  these  small  businesses  that 
manufacture  commercial  warm-air 
furnaces  covered  by  the  EPACT 
standards  (with  capacities  of  225.000 
Btu  per  hour  and  above)  could  be 
smaller. 

•  The  threshold  number  for  SIC 
classification  3585.  which  includes  air 
conditioners  and  heat  pumps,  is  also 
750.  The  Department  estimates  that 
approximately  31  firms  manufacture 
covered  commercial  air  conditioners 
and  heat  pumps,  and  of  these.  14  are 
considered  small  businesses. 


•  The  threshold  number  for  SIC 
classification  3433.  which  includes 
commercial  packaged  boilers,  and  other 
non-electric  heating  equipment,  is  500. 
The  Department  estimates  that  no  more 
than  29  firms  manufacture  commercial 
packaged  boilers,  and  of  these,  the 
majority  are  considered  small 
businesses.  The  number  of  small 
businesses  that  manufacture 
conunercial-sized  packaged  boilers 
covered  by  the  EPACT  standards  (with 
capacities  of  300.000  Btu  per  hour  and 
above)  could  be  smaller. 

•  The  threshold  number  for  SIC 
classification  3589,  which  includes 
commercial  water  healers,  along  with 
other  service  industry  machinery  not 
elsewhere  classified,  is  also  500.  The  - 
Department  estimates  that 
approximately  25  firms  manufacture 
water  heaters  and  tmfired  hot  water 
storage  tanks,  and  of  these  the  majority 
are  considered  small  businesses.  The 
number  oF  small  businesses  that 
manufacture  conunercial-sized 
equipment  covered  by  the  EPACT 
standards  could  be  smaller 

EPCA  establishes  efficiency  standards 
for  commercial  heating,  air  conditioning 
and  water  heating  equipment  and 
requires  the  Department  to  prescribe  test 
procedures  that  are  accepted  by 
industry  and  referenced  in  ASHRAE/IES 
Standarid  90.1.  For  the  most  part.  EPCA 
specifies  the  standards  and  test 
procedures  incorporated  in  today's 
proposed  rule.  Therefore,  any  costs  of 
complying  with  them  are  imposed  by 
EPCA  and  not  the  rule.  Moreover, 
today's  proposed  rule  codifies  testing 
procedures  that  are  already  generally 
employed  by  manufacturers,  both  large 
and  small.  The  proposed  rule  also 
prescribes  procedures  for  manufacturers 
to  certify  compliance  with  the  standards 
and  test  procedures  legislated  by  EPCA. 
using  powers  which  were  originally 
granted  to  the  Secretary  imder  NAECA. 
and  extended  by  EPACT  to  require 
manufacturers  of  covered  commercial 
equipment  to  submit  information  and 
reports  for  a  variety  of  purposes, 
including  insuring  compliance  with 
requirements.  These  certification 
requirements,  as  well  as  proposed 
enforcement  provisions,  are  new  for 
manufacturers  of  cotrmiercial  equipment 
and  will  affect  both  small  and  large 
enterprises. 

The  Department  has  drafted  the 
proposed  rule  to  minimize  the  burden  of 
compliance  for  manufacturers,  and  the 
rule  relies  heavily  on  current  industry 
practice.  Statistical  sampling  is 
permitted  for  testing,  so  as  to  minimize 
the  testing  burden.  Manufactiuers  that 
participate  in  VICP's  are  also  afforded 
considerable  latitude  in  designing 
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sampling  plans  to  suit  their  individual 
circumstances,  consistent  with  the 
requirement  for  reasonable  degrees  of 
reliability  To  minimize  testing  burden 
further,  manufacturers  are  permitted  to 
use  analj-tical  procedures,  such  as 
computer  simulation,  to  determine  the 
efficiencies  of  their  products. 
Manufacturers  are  also  given  the  option 
of  certifying  their  products  to  the 
Department  independently  or  through 
trade  associations,  which  can  minimize 
costs  by  reporting  on  large  numbers  of 
mui'.iv.Uu.  prouucts  at  oue  time.  Finally, 
the  certification  forms  and  enforcement 
procedures  are  similar  to  those  already 
required  for  consumer  products,  and 
several  of  the  same  manufacturers 
produce  both  consumer  products  and 
commercial  equipment. 

The  cost  of  establishing  compliance 
will  depend  on  the  number  of  basic 
models  a  manufacturer  produces.  The 
cost  of  completing  the  compliance 
certification  form  should  be  negligible 
once  testing  has  occurred.  Testing  cost 
depends  on  unit  size,  but  could  amount 
to  several  thousands  of  dollars  per  basic 
model.  To  the  extent  that  manufacturers 
must  already  test  their  products  for 
efficiency  to  assure  thai  thev  meet  the 
existing  statutory  efficiency' standards, 
or  for  any  other  reason,  they  will  not 
incur  new  costs  in  complying  with 
today's  proposed  rule.  The  Department 
believes  that  any  significant  economic 
impact  will  fall  only  on  those  firms 
which  do  not  now  routinely  test  their 
products.  The  Department  further 
believes  that  testing  is  a  widely 
accepted  practice,  and  that  cotnpanies 
that  do  not  test  are  rare  and  do  not 
represent  a  substantial  number  of  small 
entities. 

The  Department  has  limited 
discretion  to  apply  different 
requirements  to  small  manufacturers. 
EPCA  mandates  uniform  standards  and 
test  procedures  for  commercial 
equipment.  In  this  regard,  it  is 
noteworthy  that  although  EPCA 
contains  a  "small  manufocttu^r 
exemption"  for  consumer  appliances 
(42  use  6295  (t)).  it  includes  no  such 
exemption  for  commercial  and 
industrial  equipment. 

The  Department  invites  public 
comment  on  its  conclusion  that  the 
incremental  costs  of  complying  with  the 
proposed  rule  (not  including  the  cost  of 
requirements  that  are  directly  imposed 
by  EPCA.  such  as  the  energy  efficiency 
standards  themselves)  woiUd  not 
impose  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

D.  Review  Under  Executive  Order  13132 
Executive  Order  13132  (64  FR  43255. 
August  4.  1999)  imposes  certain 
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requirements  on  agencies  formiUating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  lo  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  The  proposed  nde 
published  today  would  not  regulate  the 
Slates.  The  proposed  rule  would 
primarily  codi^  energy  efficiency 
standards  and  test  procedures  already 
esUblished  in  EPCA  (or  commercial 
equipment.  DOE  has  determined  that 
today's  rule  does  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  No  further  action 
is  required  by  Executive  Order  13132. 

£.  Review  Under  Executive  Order  12630. 
"Governmental  Actions  and 
Interference  With  Constitutionally 
Protected  Property  Rights" 

The  Department  has  determined 
under  Executive  Order  12630, 
"Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights.  "  52  FR  8859  (March  18.  1988). 
that  this  regulation  would  not  result  in 
any  takings  which  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 


F.  Review  Under  the  Paperwork 
Reduction  Act 

Today's  notice  of  proposed 
rulemaking  would  impose  information 
maintenance  and  reporting 
requirements  on  manufacturers  of 
commercial  heating,  air  conditioning 
and  water  heating  equipment.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  displays  a  currently  valid 
OMB  control  number.  (See  5  CFR 
1320.5(b)). 

The  proposed  rule  will  require 
manufacturers  to  maintain  records 
concerning  their  determinations  of  the 
energy  consumption  and  efficiency  of 
covered  commercial  equipment.  DOE 
believes  that  this  recordkeeping  is 
necessary  for  implementing  and 
monitoring  compliance  with  energy 
conservation  standards  and  testing 
provisions  mandated  by  EPCA.  The 
proposed  nUe  would  also  require 
manufacturers  to  make  a  one-time 
submission  of  a  compliance  statement, 
and  to  submit  certification  reports  for 
existing  basic  models  of  covered 
commercial  equipment,  within  12 


months  al^er  the  publication  of  a  final 
rule  m  the  Vtitni  KagMn-.  A  report 
covering  a  basic  model  need  only  be 
submitted  once,  suting  thai  the 
manufacturer  has  determined  that  the 
basic  model  meets  the  applicable  energy 
conservation  standard.  After  the  initial ' 
submission,  manufacturers  will  have  to 
submit  a  certification  report  for  each 
new  basic  model  before  the  model  may 
be  distributed  in  commerce,  or  to  certify 
compliance  with  a  new  or  amended 
standard. 

The  proposed  collections  of 
information  are  necessary  for 
implementing  and  monitoring 
compliance  with  the  efficiency 
standards  and  testing  requirements  for 
commercial  equipment  mandated  by 
EPCA.  In  developing  the  proposed 
information  collection  requirements. 
DOE  considered  the  views  of 
stakeholders  that  were  received  at  two 
public  workshops  held  during  April  and 
October  1998.  in  written  comments 
soUciled  in  the  notice  of  those  meetings, 
and  in  subsequent  informal  contacts. 

The  following  are  the  DOE  estimates 
of  the  total  annual  reporting  and 
recordkeeping  burden  imposed  on  the 
affected  manufacturing  firms  for 
compliance  with  the  proposed  rule.  The 
Department  estimates  that  the  number 
of  hours  required  to  comply  with  the 
reporting  and  recordkeepiiig 
requirements  in  the  proposed  rule  is 
approximately  200  to  300  hours  per  year 
per  firm. 

•  For  cortunercial  warm-air  furnaces, 
the  estimated  nimiber  of  covered 
manufacturing  firms  is  between  25  and 
39.  The  total  annual  reporting  and 
recordkeeping  burden  from  compliance 
with  the  proposed  rule  is  expected  lo  be 
from  5.000  lo  11,700  hours  (25x200  to 
39x300  hoiu^  per  year) 

•  For  small  and  large  cotmnercial  air 
conditioners  and  heat  pumps,  the 
estimated  number  of  covered 
manufacturing  firms  is  no  more  than  31 
The  total  annual  reporting  and 
recordkeeping  burden  from  compliance 
with  the  proposed  rule  is  expected  to  be 
fttim  6.200  lo  9.300  hours  (31x200  to 
31x300  hours  per  year). 

•  For  commercial  packaged  boilers, 
the  estimated  number  of  covered 
manufacturing  firms  is  no  more  than  29 
The  total  annual  reporting  and 
recordkeeping  burden  from  compliance 
with  the  proposed  rule  is  expected  to  be 
&t)m  5.800  to  8.700  hours  (29x200  to 
29x300  hours  per  year). 

•  For  commercial  water  heaters  and 
unfired  hot  water  storage  tanks,  the 
estimated  number  of  covered 
manufacturing  firms  is  no  more  than  25. 
The  total  annual  reporting  and 
recordkeeping  burden  from  compliance 
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with  the  proposed  rule  is  expected  to  be 
from  5.000  to  7,500  hours  (25x200  to 
25x300  hours  per  year). 

The  above  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  the  collection  of 
information. 

In  developing  the  burden  estimates, 
DOE  considered  that  each  manufacturer 
is  required  to  comply  with  the  statutory 
energy  efficiency  standards  for  each 
type  of  commercial  equipment  it  is 
manufacturing  on  the  effective  dale  of 
the  Act,  and  for  each  model  it  begins  to 
manufacture  after  that  date.  The 
required  certification  would  contain  the 
type  of  information  that  many 
manufacturers  already  submit  to 
voluntary  programs  or  develop  for  the 
design  or  marketing  of  energy  efficient 
commercial  equipment.  Those 
manufacturers  should  be  able  to  ccmply 
with  the  certification  required  by  the 
proposed  rule  without  much  additional 
burden.  And,  finally,  the  Department 
believes,  based  on  manufacturers' 
statements  as  to  their  determinations  of 
product  performance,  that  they  already 
maintain  the  records  of  efficiency 
determinations  that  the  proposed  rule 
would  require  them  to  keep. 

The  Department  has  submitted  these 
proposed  information  collection  and 
recordkeeping  requirements  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501 ,  et  seq  The  OMB  previously 
approved  Appendix  A  to  Subpart  F  of 
Part  430,  "Compliance  Statement  and 
Certification  Report. "  and  assigned 
OMB  control  number  1910-1400.  The 
proposed  rule  would  revise  these  forms 
to  cover  certification  of  commercial 
heating,  air  conditioning  and  water 
heating  equipment:  faciUtate  the  use  of 
the  certification  report  by  third  party 
representatives  of  covered  product 
manufacturers;  and  in  an  attachment, 
specify  forms  similar  to  those  that 
manufacturers  are  currently  required  to 
submit  to  DOE  by  10  CFR  Part 
430.B2la)(2). 

The  Department  considers  the 
information  collection  and 
recordkeeping  called  for  in  this 
proposed  rule  to  be  the  least 
burdensome  possible  for  meeting  the 
legal  requirements  of  EPCA  and 
effectively  enforcing  the  provisions  of 
the  law.  However,  the  Department 
encourages  public  comments 
concerning  the  anticipated  paperwork 
reporting  burden.  Send  comments 
regarding  recordkeeping  or  reporting 
burdens,  or  any  other  aspect  of 
information  collection,  to  the 


Department  in  accordance  with  the 
instructions  in  the  DATES  and  ADOflESSES 
sections  of  this  notice,  as  well  as  in 
Section  IV  below.  Send  a  copy  of  the 
same  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  DOE." 

G.  fleview  Under  Executive  Order 
12988,  "Civil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations.  Section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform."  61  FR  4729  (February  7, 1996), 
imposes  on  executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simpliBcation 
and  burden  reduction.  With  regard  to 
the  review  required  by  Section  3(a), 
Section  3(b)  of  the  Executive  Order 
specifically  requires  that  Executive 

cies  make  every  reasonable  effort  to 
■ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation:  (3) 
provide  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  the  Executive  Order  requires 
agencies  to  review  regulations  in  light  of 
applicable  standards  Section  3(a)  and 
Section  3(b)  to  determine  whether  they 
are  met  or  it  is  uru^asonable  to  meet  one 
or  more  of  them. 

The  Department  reviewed  today's 
proposed  rule  under  the  standards  of 
Section  3  of  the  Executive  Order  and 
determined  that,  to  the  extent  permitted 
by  law.  it  meets  the  requirements  of 
those  standards. 

H.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act  of 
1974 

Under  section  301  of  the  Department 
of  Energy  Organization  Act  (Pub.  L.  95- 
91 ),  the  Department  of  Energy  must 
comply  with  section  32  of  the  Federal 
Energy  Administration  Act  of  1974,  as 
amended  by  the  Federal  Energy 
Administration  Authorization  Act  of 
1977.  15  U.S.C.  788.  Section  32  provides 
in  essence  that,  where  a  proposed  rule 
contains  or  involves  use  of  commercial 


standards,  the  notice  of  proposed 
rulemaking  must  inform  the  public  of 
the  use  and  background  of  such 
standards. 

This  rule  proposed  in  this  notice 
incorporates  a  several  commercial 
standards  which  EPCA  requires  to  be 
used.  These  include  testing  standards 
referenced  by  ASHRAE/IES  Standard 
90.1-1989  for  the  measurement  of 
steady  state  thermal  efficiency  of 
commercial  warm  air  furnaces.  Because 
the  Department  has  very  limited 
discretion  to  depart  from  the  standards 
referenced  in  ASHRAE/IES  90.1, 
Section  32  of  the  FEAA  does  not  apply 
to  them. 

Two  commercial  standards 
incorporated  in  this  rule  are  not 
referenced  by  ASHRAE/IES  Standard 
90.1-1989,  and  are  thus  their  use  is  not 
required  by  EPCA.  One  is  ASHRAE 
Standard  103-1993,  "  Method  of  Testing 
for  Annual  Fuel  Utilization  Efficiency  of 
Residential  Central  Furnaces  and 
Boilers  "  The  Department  proposes  to 
adopt  portions  of  this  standard  to  obtain 
a  suitable  test  procedure  for  condensing 
furnaces,  whidi  are  not  covered  by 
ASHRAE/IES  Standard  90.1-1989.  The 
other  is  the  Hydronics  Institute  (HI) 
Standard  "Testing  and  Rating  Standard 
for  Heating  Boilers. "  which  specifies  a 
flue  loss  calculation  procedure  for  oil- 
fired  equipment,  also  not  covered  by 
ASHRAE/IES  Standard  90.1-1989.  The 
Department  has  evaluated  these  two 
standards  and  is  unable  to  conclude 
whether  they  fully  comply  with  the 
requirements  of  section  32(b)  of  the 
Federal  Energy  Administration  Act,  i.e., 
that  they  were  developed  in  a  manner 
that  which  fully  provides  for  public 
participation,  comment  and  review. 

As  required  by  section  32(c)  of  the 
Federal  Energy  Administration  Act.  the 
Department  will  consult  with  the 
Attorney  General  and  the  Chairman  of 
the  Federal  Trade  Commission 
concerning  the  impact  of  these  two 
standards  on  competition,  prior  to 
prescribing  a  final  rule. 

/.  Review  Under  Unfunded  Mandates 
Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Department  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  state, 
local,  and  tribal  govenunents,  in  the 
aggregate,  or  by  the  private  sector,  of 
$1(X)  million  or  more  in  any  one  year 
The  budgetary  impact  statement  must 
include:  (i)  Identification  of  the  Federal 
law  under  which  the  rule  is 
promulgated:  (ii)  a  qualitative  and 
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quantitative  assessment  of  anticipated 
costs  and  benefits  of  the  Federal 
mandate  and  an  analysis  of  the  extent  to 
which  such  costs  to  state,  local,  and 
tribal  governments  may  be  paid  with 
Federal  financial  assistance;  (iii)  if 
feasible,  estimates  of  the  future 
compliance  costs  and  of  any 
disproportionate  budgetary  effects  the 
mandate  has  on  particular  regions, 
communities,  non-Federal  units  of 
govenunent.  or  sectors  of  the  economy: 
(iv)  if  feasible,  estimates  of  the  effect  on 
the  national  economy;  and  (v)  a 
description  of  the  Department's  prior 
consultation  with  elected 
representatives  of  state,  local,  and  tribal 
governments  and  a  summary  and 
evaluation  of  the  comments  and 
concerns  presented. 

The  Department  has  determined  that 
the  action  proposed  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SIOO  million 
or  more  to  state,  local  or  to  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  Sections  203  and  204  of 
the  Unfunded  Mandates  Act  do  not 
apply  to  this  action. 

/.  Review  Under  the  Plain  Language 
Directives 

The  President's  Memorandum  on 
"Plain  Language  in  Govenunent 
Writing,"  63  FR  31885  (June  10, 1998) 
directs  each  Federal  agency  to  write  all 
published  rulemaking  documents  in 
plain  language  The  Memorandum 
includes  general  guidance  on  what 
constitutes  "plain  language."  Plain 
language  requiremenU  will  vary  from 
one  document  to  another,  depending  on 
the  intended  audience,  but  all  plain 
language  documents  should  be  logically 
organized  and  clearly  vmtten. 

DOE  invites  public  comments  on  how 
to  make  this  proposed  rule  easier  to 
understand.  For  example: 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Wotdd  a  different  organization 
better  suit  your  needs? 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Does  the  rule  contain  jargon  or 
utuecessary  technical  language? 

•  Can  we  improve  the  rule's  format? 

K  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  1999 
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Section  654  of  the  Treasury  and 
General  Govermnent  Appropriations 
Act,  1999  (Pub.  L.  No.  105-277)  requires 
federal  agencies  to  issue  a  Family 
Policym^Ling  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  proposal 


would  not  have  any  impact  on  the 
autonomy  or  the  integrity  of  the  family 
as  an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

IV,  Public  Comaient 

A.  Written  Comment  Procedures 

The  Department  invites  interested 
persons  to  participate  in  the  proposed 
rulemaking  by  submitting  data, 
comments,  or  information  with  respect 
to  the  issues  set  forth  in  today's  rule  to 
Mr.  Cyrus  Nasseri.  at  the  address 
indicated  at  the  beginning  of  the  notice. 
The  Department  will  consider  all 
submittals  received  by  the  dale 
specified  at  the  beginning  of  this  notice 
in  developing  the  final  rule. 

Under  the  provisions  of  Title  10  CFR 
1004.1 1,  any  person  submitting 
information  which  he  or  she  believes  to 
be  confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and  ten 
(10)  copies,  if  possible,  fi-om  which  the 
information  beUeved  to  be  confidential 
has  been  deleted.  The  Department  of 
Energy  will  make  its  own  determination 
with  regard  to  the  confidential  status  of 
the  information  and  treat  it  according  to 
its  determination. 

Factors  of  interest  to  the  Department 
when  evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted  include:  (1)  A  description  of 
the  items;  (2)  an  indication  as  to 
whether  and  why  such  items  are 
customarily  treated  as  confidential 
within  the  industry:  (3)  whether  the 
information  is  generally  known  by  or 
available  from  other  sources;  (4) 
whether  the  information  has  previously 
been  made  available  to  others  without 
obligation  concerning  its 
confidentiality:  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
.passage  of  time;  and  (7)  why  disclosure 
of  the  information  would  be  contrary  to 
the  public  interest. 

B.  Public  Hearing 

1 .  Procedures  for  Submitting  Requests 
To  Speak 

The  begiiming  of  this  notice  of 
proposed  rulemaking  indicates  the  time 
and  place  of  the  public  hearing.  The 
Department  invites  any  person  who  has 
an  interest  in  todays  notice  of  proposed 
rulemaking,  or  who  is  a  representative 
of  a  group  or  class  of  persons  that  has 
an  interest  in  these  proposed  rules,  to 
request  an  opportunity  to  make  an  oral 


presentation.  If  you  would  like  to  attend 
the  public  bearing,  please  notify  Ms. 
Brenda  Edwards-Jones  at  (202)  5B6- 
2945.  You  may  also  hand  deliver 
requests  to  speak  to  the  address 
indicated  at  the  beginning  of  the  notice 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and  state  why  he  or  she,  either 
individually  or  as  a  representative  of  a 
group  or  class  of  persons  that  has  such 
an  interest,  is  an  appropriate 
spokesperson,  and  give  a  telephone 
number  for  contact. 

The  Department  requests  each  person 
selected  to  be  heard  to  submit  an 
advance  copy  of  his  or  her  statement 
prior  to  the  hearing  as  indicated  at  the 
begiiming  of  this  notice  The 
Department,  at  its  discretion,  may 
permit  any  person  wishing  to  testify 
who  caimot  meet  this  requirement,  to 
testify  if  that  person  has  made 
alternative  arrangements  with  the  Office 
of  Codes  and  Standards  in  advance.  The 
letter  making  a  request  to  give  an  oral 
presentation  must  ask  for  such 
alternative  arrangements. 

2.  Conduct  of  Hearing 

The  Department  will  designate  a 
Department  official  to  preside  at  the 
hearing.  The  hearing  will  not  be  a 
judicial  oi  on  evidentiary-type  hearing, 
but  the  Department  will  conduct  it  in 
accordance  with  5  U.S.C.  553  and 
Section  336  of  the  Act.  The  Department 
of  Energy  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  to 
schedule  the  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 

The  Department  will  permit  each 
participant  to  make  a  prepared  general 
statement,  limited  to  five  (5)  minutes, 
prior  to  the  discussion  of  specific  topics 
The  general  statement  should  not 
address  these  specific  topics,  but  qjay 
cover  any  other  issues  pertinent  to  this 
rulemaking.  The  Department  will  permit 
other  participants  to  briefly  comment  on 
any  general  statements.  The  Department 
will  then  divide  the  hearing  into 
segments,  with  each  segment  consisting 
■of  one  or  more  topics  covered  by  this 
notice,  as  follows: 

Test  Procedures  for  Commercial 
Furnaces 

•  ASHRAE  Referenced  Test 
Standards. 

•  Definition  of  Thermal  Efficiency. 

•  Test  Procedures  for  the 
Measurement  of  Energy-  Efficiency. 

•  Other  Test  Standard  Topics. 
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Certification  and  Enforcement 
Procedures  for  Commercial  Heating,  Air 
Conditioning  and  Water  Heating 
Equipment 

•  Certification. 

•  Alternative  Methods  for 
Determining  Efficiency. 

•  Voluntan'  Independent 
Certification  Programs. 

•  Non-Participating  Manufacturers. 

•  Other  Certification  and 
Enforcement  Topics. 

The  Department  will  introduce  each 
topic  with  a  brief  summary  of  the 
relevant  provisions  of  the  proposed  rule, 
and  the  significant  issues  involved.  The 
Department  will  then  permit 
participants  in  the  hearing  to  make  a 
prepared  statement  limited  to  five  (5) 
minutes  on  that  topic.  At  the  end  of  all 
prepared  statements  on  a  topic,  the 
Department  will  permit  each  participant 
to  briefly  clarify  his  or  her  statement 
and  comment  on  statements  made  by 
others.  The  Department  is  particularly 
interested  in  having  participants 
address  in  their  statements  the  specific 
issues  set  forth  below  in  Section  IV-C, 

Lisues  on  which  Comments  are 
Requested."  and  participants  should  be 
prepared  to  answer  questions  by  the 
Department  and  other  participants  at  the 
public  hearing  concerning  these  issues. 
Representatives  of  the  Department  may 
also  ask  questions  of  participants 
concerning  other  matters  relevant  to  the 
hearing.  The  total  cumulative  amount  of 
time  allowed  for  each  participant  to 
make  prepared  statements  must  be  20 
minutes. 

The  official  conducting  the  hearing 
will  accept  additional  comments  or 
questions  from  those  attending,  as  time 
permits.  The  presiding  official  will 
announce  any  further  procedural  rules, 
or  modification  of  the  above  procedures, 
needed  for  the  proper  conduct  of  the 
hearing. 

The  Department  will  arrange  for  a 
transcript  of  the  hearing,  and  will  retain 
the  entire  record  of  this  rulemaking, 
including  the  transcript,  and  will  make 
it  available  for  inspection  in  the 
Department's  Freedom  of  Information 
Reading  Room.  Any  person  may 
purchase  a  copy  of  the  transcript  &om 
the  transcribing  reporter. 

C.  Issues  on  Which  Coirunents  Are 
Requested 

The  Department  of  Energy  is 
interested  in  receiving  comments  and/or 
data  concerning  the  feasibility, 
workability  and  appropriateness  of  the 
test  procedures  and  certification  and 
enforcement  program  proposed  in 
today's  rulemaking.  Also,  the 
Department  welcomes  discussion  on 


improvements  or  alternatives  to  the 
proposed  approaches.  In  particular,  the 
Department  requests  comments  on 
whether  it  should  require  manufacturers 
not  participating  In  a  VICP  to  have  their 
equipment  tested  by.  or  under  the 
supervision  of,  independent  laboratories 
or  personnel.  And  if  such  a  requirement 
is  retained  in  the  final  rule,  should  the 
Department  impose  specific  competency 
criteria  or  qualification  requirements  to 
ensure  accurate  and  reliable  testing  f 
Such  measures  might  include  laboratory 
accreditation,  professional  engineering 
registration  or  other  similar 
demonstration  of  testing  competence. 

list  of  Subjecti  in  10  CFR  Part  431 

Administrative  practice  and 
procedure.  Energy  conservation. 
Incorporation  by  reference. 

Issued  in  Washington.  DC.  on  November 
10.  1999. 
Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Title  10,  Part  431  of  the  Code 
of  Federal  Regulations  (CFR)  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  431— CNERGY  EFFICIENCY 
PROGRAM  FOR  CERTAIN 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  *2  U.S.C  6311-8316. 

2.  Subparts  H  and  I  are  added  to  read 
as  follows: 

Subpart  H — Deflnttlons  lor  ComriMrclal 
HVAC  &  WH  Products 

Sec. 

431.141     Definitions. 

Subpart  I— Comimrcial  Warm  Air  FumacM 

431.151     Purpose  and  scope. 

Test  Procednres 

431 .  161     Materials  incorporated  by 
reference. 

Sec.431.I62     Uniform  lest  method  for  the 
measurement  of  energy  efficiency  of 
commercial  warm  air  furnaces. 

Energy  Conservation  Standards 

431.171     Energy  consei^ation  standards  and 
their  effective  dales. 

Subpart  H— Oannltlon*  for  Comnwrelal 
HVAC  &  WH  Products 

f431.141     OaflnKlons. 

For  purposes  of  subparts  I  through  P, 
words  are  defined  as  provided  for  in 
section  340  of  the  Act  and  as  follows — 


Act  or  EPCA  means  the  Energy  Policy 
and  Conservation  Act,  42  U.S.C.  6291- 
6317. 

Alternate  efficiency  determination 
method  or  AEDM  means  a  method  of 
calculating  the  efficiency  of  a 
commercial  HVAC  &  WH  product,  in 
terms  of  the  descriptor  used  in  or  under 
section  342  (a)  of  the  Act  to  state  the 
energy  conservation  standard  for  that 
product. 

Basic  model  means  all  units  of  a 
commercial  HVAC  &  WH  product 
manufactured  by  one  manufactiu«r 
which  have  the  sarte  primary  energy 
source  and  which  do  not  have  any 
differing  electrical,  physical,  or 
functional  characteristics  that  affect 
energy  consumption. 

Batch  means  a  collection  of 
production  imits  of  a  basic  model  fit)m 
which  a  test  sample  is  selected. 

Batch  size  means  the  number  of  units 
in  a  batch. 

Btu  means  British  thermal  unit,  which 
is  the  quantity  of  heat  required  to  raise 
the  temperature  of  one  pound  of  water 
one  degree  Fahrenheit. 

Commercial  HVAC  Sr  WH  product 
means  any  article  of  a  type  which  meets 
the  statutor>'  definition  of  "covered 
equipment"  imder  section  340(1}(B) — 
(F)  of  the  Act.  and  to  which  an  energy 
conservation  standard  is  applicable 
under  section  342(a)  of  the  Act. 

Commercial  warm  air  furnace  means 
a  warm  air  furnace  that  is  a  commercial 
HVAC  *  WH  product. 

Covered  equipment  means  industrial 
equipment  of  a  type  specified  in  section 
340  of  the  Act. 

DOE  or  the  Department  means  the 
Department  of  Enerey. 

Flue  loss  means  the  sum  of  the 
sensible  heat  and  latent  heat  above  room 
temperature  of  the  flue  gases  leaving  the 
appliance. 

Independent  laboratory  means  a 
laboratory  or  test  facility  not  controlled 
by.  affiliated  with,  having  financial  ties 
with,  or  under  common  control  with  the 
manufacturer  or  distributor  of  the 
covered  equipment  twing  evaluated. 

Independent  testing  personnel  means 
an  individual,  or  an  employee  of  an 
organization,  not  controlled  by, 
affiliated  with,  having  financial  ties 
with,  or  imder  common  control  with  the 
manufacturer  or  distributor  of  the 
covered  equipment  being  evaluated. 

Manufacturer's  model  number  means 
the  identifier  used  by  a  manufacturer  to 
luiiquely  identify  the  group  of  identical 
or  essentially  identical  commercial 
equipment  to  which  a  particular  unit 
belongs.  The  manufacturer's  model 
ntunber  typically  appears  on  equipment 
nameplates,  in  equipment  catalogs  and 
in  other  product  advertising  literature. 
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Natural  gas  means  natural  gas  as 
defined  by  the  Federal  Power 
Commission. 

Private  labeler  means  an  owner  of  a 
brand  or  trade  mark  on  the  label  of  a 
commercial  HVAC  &  WH  product  which 
bears  a  private  label.  A  commercial 
HVAC  &  WH  product  bears  a  private 
label  if: 

(1)  Such  product  (or  its  container)  is 
labeled  with  the  brand  or  trademark  of 
a  person  other  than  a  manufacturer  of 
such  product, 

(2)  The  person  with  whose  brand  or 
trademark  such  product  (or  container)  is 
labeled  has  authorized  or  caused  such 
product  to  be  so  labeled,  and 

(3)  The  brand  or  trademark  of  a 
manufacturer  of  such  product  does  not 
appear  on  such  label. 

Secretary  means  the  Secretary  of  the 
Department  of  Energy. 

Stale  means  a  State,  the  District  of 
Columbia.  Puerto  Rico,  or  any  territory 
or  possession  of  the  United  States. 

S/a(e  regulation  means  a  law  or 
regulation  of  a  State  or  political 
subdivision  thereof. 

Thermal  efficiency  means  the 
efficiency  descriptor  for  warm  air 
furnaces  and  equals  100  pfercent  minus 
percent  flue  loss  determined  using  test 
procedures  prescribed  under  §431.162. 

Warm  air  furnace  means  a  self- 
contained  oil-fired  or  gas-fired  furnace 
designed  to  supply  heated  air  through 
ducts  to  spaces  that  require  it  and 
includes  combination  warm  air  furnace/ 
electric  air  conditioning  units  but  does 
not  include  unit  heaters  and  duct 
furnaces. 

Subpart  I— Commercial  Warm  Air 
Furnaces 

$431,151     Purpose  and  scope. 

This  subpart  contains  energy 
conservation  requirements  for  certain 
commercial  warm  air  furnaces,  pursuant 
to  Part  C  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act,  as  amended,  42 
U.S.C  631 1-6316. 


Test  Procedures 

S431.161     Matarials  incorporated  by 
reference. 

(a)  The  Department  incorporates  by 
reference  the  following  lest  procedures 
which  are  not  otherwise  set  forth  in  this 
part  431.  The  Director  of  the  Federal 
Register  has  approved  the  material 
listed  in  paragraph  (b)  of  this  section  for 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  Any  subsequent 
amendment  to  this  material  by  the 
standard-setting  organization  will  not 
affect  the  DOE  test  prticedures  unless 
and  until  DOE  amends  its  test 


procedures.  The  Department 
incorporates  the  material  as  it  exists  on 
the  date  of  the  approval  and  a  notice  of 
any  change  in  the  material  will  be 
published  in  the  Federal  Register. 

(b)  List  of  test  procediues 
incorporated  by  reference. 

(1)  American  National  Standards 
Institute  (ANSI)  Standard  Z21.47-1993, 
"Gas-Fired  Central  Furnaces." 

(2)  Underwriters  Laboratories  (UL) 
Standard  727-1994.  "Standard  for  Oil- 
Fired  Central  Ftunac»s." 

(3)  Sections  8.2.2,  11.2,  and  11.2.1. 
and  accompanying  Forms  715  and  721. 
of  the  Hydronics  bistitute  (HI)  Standard 
"Testing  and  Rating  Standard  for 

Heating  Boilers."  6th  Edition.  1989. 

(4)  Sections  7.2.2.4,  7.8,  9.2.  and 
11.3.7  of  the  American  Society  of 
Heating.  Refrigerating  and  Air- 
Conditioning  Engineers.  Inc.  (ASHRAE) 
Standard  103-1993, ""  Method  of  Teiiting 
for  Annual  Fuel  Utilization  Efficiency  of 
Residential  Central  Furnaces  and 
Boilers."" 

(c)  Availability  of  references.  (1) 
Inspection  of  test  procedures.  The  test 
prticedures  incorporated  by  reference 
are  available  for  inspection  at: 

(i)  Office  of  the  Federal  Register  800 
North  Capitol  SUwt,  NW,  Suite  700. 
Washington,  DC  20002. 

(ii)  U.S.  Department  of  Energy,  Office 
of  Energy  Efficiency  and  Renewable 
Energy.  Hearings  and  Dockets.  ""Test 
Procedures  and  Certification 
Requirements  for  Commercial  Warm  Air 
Furnaces,"  Docket  No.  EE-RM/TP-99- 
450,  1000  Independence  Avenue,  SW. 
Washington.  DC  20585. 

(2)  Obtaining  copies  of  Standards. 
Anyone  can  obtain  a  copy  of  standards 
incorporated  by  reference  frt)m  the 
following  sources: 

(i)  Request  copies  of  the  ASHRAE 
Standards  from  the  American  Society  of 
Heating.  Refrigerating,  and  Air- 

Conditioning  Engineers,  Uic.  1971 

Tullie  Circle.  NE.  Atlanta.  GA  30329.  or 

http://www.a5hrae.org/b00k/ 

baokshop.htm. 
(ii)  Request  copies  of  the  ANSI 

Standards  from  Global  Engineering 

Documents.  1 5  Inverness  Way  East. 

Englewood.  CO  80112,  or  http:// 

global.ihs.com/,  or  http:// 

webstore.an5i.org/ansidocstore/. 
(iii)  Request  copies  of  the  UL 

Standards  from  Global  Engineering 

Documents,  15  Inverness  Way  East. 

Englewood,  CO  80112,  or  http:// 

global.ihs.com/. 

(iv)  Request  copies  of  the  HI 

Standards  from  the  Hydronics  Institute 

Inc..  35  Russo  Place.  Berkeley  Heights. 

N.J.  07922. 


$431,162    Uniform  test  mettrad  for  ttw 
measuremenl  of  onergy  efficiency  ol 
commercial  warm  air  furnaces. 

(a)  This  section  covers  the  test 
procedures  you  must  follow  if.  pursuant 
to  EPCA,  you  are  measuring  the  steady 
state  thermal  efficiency  of  a  gas-fired  ' 
commercial  warm  air  furnace  or  any  oil- 
fired  commercial  warm  air  furnace,  with 
capacity  of  225.000  Btu/h  or  more. 
Where  this  section  prescribes  use  of 
ANSI  standard  Z21 .47-1993  or  UL 
standard  727-1994.  perform  for 
purposes  of  this  section  only  the 
procedures  pertinent  to  the 
measurement  of  steady-state  efficiency. 

(b)  Test  setup  (1)  Test  setup  for  Gas- 
Fired  Commercial  Warm  Air  Furnaces. 
The  test  setup,  including  flue 
requirement,  instrumentation,  lest 
conditions,  and  measurements  for 
determining  the  thermal  efficiency  of 
gas-fired  warm  air  furnaces  with  rated 
input  of  225.000  Btu/h  or  more,  is  as 
specified  in  Sections  11  (Scope).  2.1 
(General).  2.2  (Basic  Test 
Arrangements).  2.3  (Test  Ducts  and 
Plenums).  2.4  (Test  Gases).  2.5  (Test 
Pressures  and  Burner  Adjustments).  2.6 
(Static  Pressure  and  Air  Flow 
Adjustinents).  2.37  (Thermal  Efficiencr), 
and  4.2.1  (Basic  Test  Arrangements  for 
Direct  Vent  Control  Furnaces)  of  the 
American  National  Standards  Institute 
(ANSI)  Standard  for  Gas-Fired  Central 
Furnaces.  ANSI  Standard  Z21.47-1993 
The  thermal  efficiency  test  must  be 
conducted  only  at  the  normal  inlet  test 
pressure,  as  specified  in  Section  2.5.1  of 
ANSI  Z21.47-1993.  and  at  the 
maximtun  hourly  Blu  input  rating 
specified  by  the  manufactiuer  for  the 
product  being  tested. 

(2)  Test  setup  for  Oil-Fired 
Commercial  Warm  Air  Furnaces.  The 
lest  setup,  including  flue  requirement, 
instrumentation,  test  condition,  and 
measurement  for  measuring  the  thermal 
efficiency  of  oil-fired  warm  air  ftunaces 
with  rated  input  of  225.000  Btu/h  or 
more,  is  as  specified  in  sections  1 
(Scope).  2  (Units  of  Measurement).  3 
(Glossar>0.  37  (General).  38  and  39  (Tost 
Installation).  40  (Instrumentation, 
except  40.4  and  40.6.2  through  40.6.7 
which  are  not  required  for  the  thermal 
efficiency  test).  41  (Initial  Te.« 
Conditions),  42  (Combustion  Test — 
Burner  and  Furnace).  43.2  (C}peration 
Tests),  44  (Limit  Control  Cutout  Test  I. 

45  (Continuity  of  Operation  Test),  and 

46  (Air  Flow.  Downllow  or  Horizontal 
Furnace  Test),  of  the  Underwriters 
Laboratories  Standard  for  Oil-Fired 
CcnU-al  Furnaces.  UL  Standard  727- 
1994.  A  fuel  oil  analysis  for  heating 
value,  hydrogen  content,  carbon 
content,  pounds  per  gallon,  and  API 
gravity  must  be  conducted  as  specified 
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in  section  8  2.2  of  the  1989  Hydronics 
Institute  Testing  agd  Rating  Standard 
for  Heating  Boilers.  The  steady-stale 
combustion  conditions,  specified  in 
section  42.1  of  irL  727-1994.  are 
attained  as  evidenced  by  variations  in 
the  measured  flue  gas  temperature  of 
not  more  than  5  'F  for  three  consecutive 
readings  taken  15  minutes  apart. 

(c)  Additional  test  measurements.  (1) 
Measurement  of  Flue  CO:  (Carbon 
Dioxide)  for  Oil-Fired  Furnaces.  In 
addition  to  the  flue  temperature 
measurement  as  specified  in  section 
40.6.8  of  UL  Standard  727.  you  must 
locate  one  or  two  sampling  tubes  within 
six  inches  downstream  from  the  flue 
temperature  probe  [as  indicated  on 
Figure  40.3  of  UL  Standard  727).  If  you 
US'!  an  open  end  tube,  it  must  project 
into  the  flue  one-third  of  the  chimney 
connector  diameter.  If  you  use  other 
methods  of  sampling  CO2.  you  must 
place  the  sampling  tube  so  as  to  obtain 
an  average  sample.  There  must  be  no  air 
leak  between  the  temperature  probe  and 
the  sampling  tube  location.  You  must 
collect  the  flue  gas  sample  at  the  same 
time  the  flue  gas  temperature  is 
recorded.  The  CO;  concentration  of  the 
flue  gas  must  be  as  specified  by  the 
manufacturer  for  the  product  being 
tested,  with  a  tolerance  of  ±0.1%.  You 
must  determine  the  flue  CO2  with  an 
instrumeui  providing  a  reading  with  an 
error  no  greater  than  ±0. 1  % . 

(2)  Procedure  for  the  Measurement  of 
Condensate  for  a  Gas-Fired  Condensing 
Furnace.  The  test  procedure  for  the 
measurement  of  the  condensate  from  the 
flue  gas  under  steady  state  operation 
must  be  conducted  as  specified  in 
sections  7.2.2.4.  7.8  and  9.2  of  the 
American  Society  of  Heating, 
Refrigerating,  and  Air-Conditionlng 
Engineers.  Inc.  (ASHRAE)  Standard 
103-1993  under  the  maximum  rated 
input  conditions.  You  must  conduct  this 
condensate  measurement  for  an 
additional  30  minutes  of  steady  state 
operation  after  the  completion  of  the 
steady  state  thermal  efficiency  te^ 
specified  in  paragraph  (b)  of  this 
section. 

(d)  Calculations  of  Thermal 
Efficiency.  (1)  Gas-Fired  Commercial 
Warm  Air  Furnaces.  You  must  use  the 
calculation  procedure  as  specified  in 
section  2.37,  Thermal  Efficiency,  of 
ANSI  Standard  Z21.47-1993. 

(2)  Oil-Fired  Commercial  Warm  Air 
Furnaces.  You  must  calctrlate  the 
percent  flue  loss  and  the  steady  state 
efficiency  by  following  the  procedure 
specified  in  section  11.2  (Combustion 
Efficiency  Test),  and  Forms  715  and 
721.  of  the  1989  Hydronics  Institute  (HI) 
Testing  and  Heating  Standard  for 


Heating  Boilers.  The  thermal  efficiency 
must  be  calculated  as: 

Thermal  Efficiency  (percent)  =  100 
percent — flue  loss  (percent). 

(e)  Procedure  for  the  Calculation  of 
the  Additional  Heat  Gain  and  Heat  loss, 
and  Adjustment  to  the  Thermal 
Efficiency  for  a  Condensing  Furnace.  (1) 
You  must  calculate  the  latent  heat  gain 
from  the  condensation  of  the  water 
vapor  in  the  flue  gas.  and  calculate  beat 
loss  due  to  the  flue  condensate  down 
the  drain,  as  specified  in  sections 
11.3.7.1  and  11.3.7.2  of  ASHRAE 
Standard  103-1993.  with  the  exception 
that  in  the  equation  for  the  heat  loss  due 
to  hoi  condensate  flowing  down  the 
drain  in  section  11.3.7.2,  the  assumed 
indoor  temperature  of  70  "F  and  the 
temperature  term  Toa  must  be  replaced 
by  the  measured  room  temperature  as 
specified  in  section  2.2.8  of  ANSI 
Z21.47-1993. 

(2)  Adjustment  to  the  Thermal 
Efficiency  for  Condensing  Furnace.  You 
must  adjust  the  thermal  efficiency  as 
calculated  in  paragraph  (d)(1)  of  this 
section  by  adding  the  latent  gain  from 
the  condensation  of  the  water  vapor  in 
the  flue  gas  and  subtracting  the  heat  loss 
(due  to  the  flue  condensate  down  the 
drain)  to  obtain  the  thermal  efficiency  of 
a  condensing  furnace. 

Energy  Conservation  Standards 

1 431 .171     Energy  conservation  standards 
and  Itieir  ettactive  dates. 

Each  commercial  warm  air  furnace 
manufactured  on  or  after  January  1 . 
1994  must  meet  the  following  energy 
efficiency  standard  levels: 

(a)  For  a  gas-fired  commercial  warm 
air  furnace  with  capacity  of  225.000  Btu 
per  hour  or  more,  the  thermal  efficiency 
at  the  maximum  rated  capacity  must  be 
not  less  than  80  percent. 

(b)  For  an  oil-fired  commercial  warm 
air  furnace  with  capacity  of  225,000  Btu 
per  hour  or  more,  the  thermal  efficiency 
at  the  maximum  rated  capacity  must  be 
not  less  than  81  percent. 

3.  Subparts ),  K,  L  and  M  are  added 
to  read  as  follows: 


Subpart  J — Commercial  Air 
Conditioners  and  Heat  Pumps 
(Reserved] 

Subpart  K — Commercial  Packaged 
Boilers  [Reserved] 

Subpart  L — Commercial  Water  Heaters 
and  Unfired  Hot  Water  Storage  Tanks 
[Reserved] 

Subpart  M — Methods  of  Determining 
Efficiency  of  Commercial  HVAC  &  WH 
Products. 

431.481  Requirements  applicable  to  all 
manufacturers. 

431.482  Additional  requirements  applicable 
to  VICP  participants. 

431.483  Additional  requirements  applicable 
to  non-VlCP  participants. 

431.484  Voluntary  independent 
certification  programs  (VICP). 

Subpart  M — Methods  of  Determining 
Efficiency  of  Commercial  HVAC  a  WH 
Products. 

S  431 .481     RaquiramenU  applicable  to  all 
manufacturers. 

(a)  General.  A  manufacturer  of  a 
commercial  HVAC  &  WH  product  may 
not  distribute  any  basic  model  of  such 
product  in  commerce  unless  the 
manufacturer  has  determined  the 
efficiency  of  the  basic  model  either  from 
testing  of  the  basic  model  or  from 
application  of  an  alternative  efficiency 
determination  method  (AEDM)  to  the 
basic  model,  in  accordance  with  the 
requirements  of  this  section.  (For 
purposes  of  this  subpart,  the 
"efficiency"  of  a  commercial  HVAC  k 
WH  product  means  the  energy 
efficiency  or  energy  use  of  that  product, 
expressed  in  terms  of  the  descriptor  that 
is  used  in  or  under  Section  342(a)  of  the 
Act  to  state  the  energy  conservation 
standard  for  that  product.) 

(b)  Testing.  If  you  test  a  basic  model 
pursuant  to  this  section  to  determine  its 
efficiency  or  to  validate  an  AEDM,  you 
must: 

(1)  Select  at  random  the  unit(s)  to  be 
tested,  which  must  be  representative  of 
the  basic  model. 

(2)  Perform  the  testing  in  accordance 
with  the  applicable  EXDE  test  procedure, 

(3)  Meet  industry  standards  for  the 
accuracy  of  testing  and  of  rating  results 
for  the  equipment  being  tested,  and 

(4)  Meet  the  requirements  of  either 
section  431.482(b)  or  section  431.483(a), 
whichever  is  applicable. 

(c)  Alternative  efficiency 
determination  methods. 

(1)  Criteria  an  AEDM  must  satisfy. 
You  may  not  apply  an  AEDM  to  a  basic 
model  to  determine  its  efficiency 
pursuant  to  this  subpart  unless. 
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(i)  The  AEDM  is  derived  from  a 
mathematical  model  that  accurately 
represents  the  energy  constunption 
characteristics  of  the  basic  model,  and 

(ii)  The  AEDM  is  based  on 
engineering  or  statistical  jlslysis, 
computer  simulation  or  modeling  ,  or 
other  analytic  evaluation  of  performance 
data. 

(2)  Subsequent  verification  of  an 
AEDM.  If  you  have  used  an  AEDM 
pursuant  to  this  subpart. 

(i)  You  must  have  available  for 
inspection  by  the  Department  records 
showing: 

(A)  The  method  or  methods  used: 

(B)  The  mathematical  model,  the 
engineering  or  statistical  analysis, 
computer  simulation  or  modeling,  and 
other  analytic  evaluation  of  performance 
data  on  which  the  AEDM  is  based,  and 

(C)  Complete  test  data,  product 
information,  and  related  informaUon 
that  you  generated  or  acquired  imder 
paragraph  (c)(1)  of  this  section  and 
§§  431 .482(c)  or  431.483(b)(1).  as 
applicable,  and 

(D)  The  calculations  used  to 
determine  the  average  efficiency  and 
energy  consumption  of  eacJi  basic 
model  to  which  an  AEDM  was  applied. 

(ii)  If  requested  by  the  Department, 
you  must: 

(A)  Conduct  simulations  to  predict 
the  performance  of  particular  basic 
models  of  the  commercial  HVAC  &  WH 
product,  or 

(B)  Provide  analyses  of  previous 
simulations  conducted  by  you,  or 

(C)  Conduct  sample  testing  of  basic 
models  selected  by  the  Department,  or 

(D)  Conduct  a  combination  of  these. 

S  431 .482    Additional  raquirsmenU 
applicable  to  VICP  participants. 

(a)  Description  of  VICP  participant. 
For  purposes  of  this  subpart,  a 
manufacturer  that  participates  in  a 
Voluntary  Independent  Certification 
Program  (VICP)  approved  by  the 
Department  for  a  commercial  HVAC  St 
WH  product,  as  described  in  §431.484, 
and  that  complies  with  all  requirements 
imposed  by  that  program,  is  a  "VICP 
participant"  with  respect  to  that 
product. 

(b)  Testing.  A  VICP  participant  that 
tests  a  basic  model  pursuant  to  this 
subpart  must  use  statistically  valid  and 
accurate  methods  to  arrive  at  the 
efficiency  rating  of  such  basic  model. 

(c)  Alternative  efficiency 
determination  methods.  Before  using  an 
AEDM  to  determine  the  efficiency  of  a 
basic  model  pursuant  to  this  subpart,  a 
VICP  participant  must  apply  the  AEDM 
to  one  or  more  basic  models  that  have 
been  tested  in  accordance  with 
§S  431.481(b)  and  431.482(b)  of  this 


subpart,  and  the  predicted  efficiency 
calculated  for  each  such  basic  model 
from  application  of  the  AEDM  must  be 
within  five  percent  of  the  efficienc>' 
determined  from  testing  that  basic 
model.  In  addition,  the  predicted 
efficiency(ies)  calculated  for  the  tested 
basic  model(s)  must  on  average  be 
within  one  percent  of  the  efficiency(ies) 
determined  from  te.sting  such  basic 
model(s). 

{4^1.483    Addttlonal  requimnants 
appllcabi*  to  non-VICP  partk:lpants. 

If  you  are  a  manufactiu^r  that  is  not 
a  VICP  participant  with  respect  to  a 
particular  commercial  HVAC  &  WH 
product,  you  must  meet  the  following 
requirements  as  to  that  product. 

(a)  Testing.  You  must  perform  any 
testing  of  a  basic  model  pursuant  to  this 
subpart  under  the  super\ision  of 
independent  testing  personnel,  or  have 
such  testing  performed  at  an 
independent  laboratory.  In  addition, 
you  must  test  a  sufficient  number  of 
units  of  the  basic  model,  and  the 
efficiency  rating  of  the  basic  model  must 
be  determined,  such  that, 

(1)  Any  represented  value  of  enorg>- 
efficiency  is  no  greater  than  the  lower  of 
the  mean  of  the  sample,  or  the  lower  95 
percent  confidence  limit  of  the  true 
mean  divided  by  0.95,  and, 

(2)  Any  represented  value  of  energy 
usage  is  no  less  than  the  greater  of  the 
mean  of  the  sample,  or  the  upper  95 
percent  confidence  limit  of  the  true 
mean  divided  by  1 .05. 

(b)  Alternative  efficiency 
determination  methods.  Before  using  an 
AEDM  to  determine  the  efficiency  of  a 
basic  model  pursuant  to  this  subpart, 
you  must  first, 

(1 )  Apply  the  AEDM  to  three  or  more 
basic  models  that  have  been  tested  in 
accordance  with  5S  431.481(b)  and 
431.483(a)  of  this  subpart.  The  predicted 
efficiency  calculated  for  each  such  basic 
model  bom  application  of  the  AEDM 
njust  be  within  five  percent  of  the 
efficiency  determined  from  testing  that 
basic  model,  and  the  predicted 
efficiencies  calculated  for  the  tested 
basic  models  must  on  average  be  within 
one  percent  of  the  efficiencies 
determined  from  testing  such  basic 
models:  and 

(2)  Obtain  &x>m  the  Department 
approval  of  the  AEDM.  The  Department 
will  provide  such  approval  after 
receiving  from  you  documentation 
which  establishes  that  the  AEDM 
satisfies  the  requirements  of 
§§431.481(c)(l)  and  431.483(b)(1)  of 
this  subpart. 


§431.484    Voluntary  Indepcfldeot 
c«rlifk:ation  programs  (VICP). 

(a)  The  Department  will  approve  a 
voluntary  independent  certification 
program  (VICP)  for  a  commercial  HVAC 
&  VVH  product  if  the  VICP  meets  all  of 
the  following  criteria: 

(1)  The  program  publishes  its 
operating  procedures  in  written  form, 
and  permits  participation  by  all 
manufacturers  of  products  covered  by 
the  program  so  long  as  they  comply 
with  the  VlCP's  requirements 
concerning  operation  of  the  program. 

(2)  The  program  requires  each 
participant  to  report  to  the  program  the 
efficiency  of  each  basic  model  that  the 
participant  manufactures  and  that  is 
covered  by  the  program.  The  participant 
must  determine  such  efficiency  based 
on  measurement  of  the  basic  model's 
performance. 

(3)  The  program  publishes  the 
efficiency  ratings  received  from  each 
participant,  or  othen^'ise  makes  the 
ratings  readily  available  to  the  general 
public  and  to  the  Department 

(4)  The  program  conducts  periodic 
verification  testing  on  listed  equipment, 
by  testing  the  efficiency  of  each  basic 
model  at  least  once  every  five  years  and 
comparing  its  rated  efficiency  to  the  test 
results. 

(5)  An  independent  laboralor>' 
conducts  the  tests,  or  independent 
laboratory  personnel  supervise  the  tests. 

(6)  For  verification  testing,  the  testing 
personnel  select  units  randomly  from 
the  manufacturers  slock. 

(7)  The  program  uses  efficiency' 
testing  in  accordance  with  applicable 
DOE  lest  procedures. 

(8)  The  program's  verification  testing 
meets  industn,"  standards  for  the 
accuracy  of  testing  and  of  rating  results 
for  the  equipment  being  tested,  and  the 
program  satisfactorily  describes  how  it 
meets  these  standards. 

(9)  The  program  has  an  appropriate 
standard  for  determining  whether  the 
efficiencii'  rating  a  manufacturer  claims 
for  a  product  is  valid. 

(10)  The  program  i«]uires  that,  if  a 
basic  model  fails  verification  testing 
conducted  by  the  VICP,  the 
manufacturer  of  the  basic  model  must 
remove  it  from  production  and  sale  if 
the  verification  testing  results  show  it  is 
not  in  compliance  with  EPCA  efficiency 
standards,  or  correctly  re-rate  it  if  it 
complies  with  such  standards.  The 
program  must  also  provide  that  a 
participating  manufacturer  will  be 
expelled  from  the  VICP  if  it  does  not 
comply  with  such  requirements,  and 
that  the  VICP  will  report  to  the 
Department  verification  test  results  that 
find  the  performance  of  a  basic  model 
not  to  meet  EPCA  efficiency  standards. 
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(A  basic  model  "fails"  verification 
testing  when  the  VICP  has  compared  the 
basic  model's  efficiency  rating  resulting 
from  completion  of  that  testing  with  the 
efficiency  rating  claimed  by  the 
manufacturer,  and  has  determined  that 
the  rating  claimed  by  the  manufacturer 
is  not  valid.) 

(11)  The  program  provides  for 
penalties  or  other  incentives  to 
encourage  manufacturers  to  report 
accurate  and  reliable  efficiency  ratings. 

(12)  The  program  provides  to  the 
manufacturer  copies  of  all  records  of 
completed  verification  testing 
performed  on  the  manufacturer's 
equipment  covered  by  the  program. 

(13)  The  VICT  provides  to  the 
EJepartment  annually  data  on  the  results 
of  its  verification  testing  diuing  the 
previous  12  months,  including  the 
following  for  each  basic  model  on 
which  the  VICT  has  performed 
verification  testing: 

(i)  The  measured  efficiency  from  the 
verification  testing, 

(ii)  The  manufacturer's  efficiency 
rating,  and 

(iiil  Either  the  applicable  energy 
conservation  standard  or  a  description 
of  the  model  sufficient  to  enable  the 
Department  to  determine  such  standard. 

(d)  An  organization  seeking  the 
Department's  approval  of  its  voluntary 
independent  certification  program  must 
submit  to  the  Department  written 
information  which  demonstrates  that 
the  program  meets  the  requirements  of 
paragraph  (a)  of  this  section.  Approval 
will  remain  in  force  for  five  years, 
unless  material  changes  occur  in  the 
program.  In  the  event  of  changes,  the 
VICT  must  promptly  notifj'  the 
[lepaitment,  which  may  then  rescind  or 
continue  the  approval.  The  Department 
may  at  any  time  rescind  its  approval  of 
a  VlCT  upon  determining  that  the 
program  does  not  meet  the  requirements 
of  paragraph  (a)  of  this  section. 

4.  SuDparts  N.  O,  and  P  are  added  to 
read  as  follows: 

Subpart  N — Labeling  (Reserved) 

Subpart  O — Certification  and  Enforcament 
Proviilons  Appllcabia  to  Commarcial  HVAC 
4WHPra<tucta 

431-501     Purpose  and  scope. 

431.502  Prohibiled  acts. 

431.503  Compliance  certification:  geoeral 
requirements. 

431.504  Compliance  certificatioD; 
compliance  statement. 

431.503    Compliance  certiflcation; 
certificaiion  report. 

431.506  Enforcement. 

431.507  Enforcement:  compliance 
deterrainalion  procedure. 

431.50a    Cessation  ofdlstribution  of  a  basic 
model. 


431.509  Remedies. 

431.510  Hearings  and  appeals. 

Subpart  P— General  Proviaions  for 
Commarcial  HVAC  ft  WH  Products. 

431.601  Petitions  for  waiver,  and 
applications  for  interim  waiver,  of  lest 
procedure. 

431.602  Preemption  of  state  regulations  for 
commercial  HVAC  &  WH  products. 

431.603  Maintenance  of  records. 

431.604  Imported  equipment. 

431.605  Exporter^  equipment. 
431606    Subpoena. 

431  607    Conridenliality. 

Subpart  O— Certification  and 
Enforcement  Provisions  Applicable  to 
Commercial  HVAC  &  WH  Products 

$431 .501     Purpose  and  scope. 
This  subpart  sets  out  how 
manufacturers  and  private  labelers  can 
certif)'  that  their  commercial  HVAC  & 
WH  products  comply  with  the 
applicable  energy  efficiency  standards, 
and  how  the  Department  will  eaforce 
the  provisions  of  the  Act  and  10  CFR 
Part  431  applicable  to  such  products. 

}  431 ,502    Prohlbttad  acta. 

(a)  Each  of  the  following  is  a 
prohibited  act  under  sections  332  and 
345  of  the  Act: 

(1)  Failure  to  permit  access  to,  or 
copying  of  records  required  to  be 
supplied  imder  the  Act  and  this  part  or 
failure  to  make  reports  or  provide  other 
information  required  to  be  supplied 
under  the  Act  and  this  part: 

(2)  Failure  of  a  manufacturer  to 
supply  at  his  expense  a  reasonable 
number  of  units  of  a  covered 
commercial  equipment  to  a  test 
laboratory  designated  by  the  Secretary: 

(3)  Failure  of  a  manufacturer  to  permit 
a  representative  designated  by  the 
Secretary  to  observe  any  testing  required 
by  the  Act  and  this  part,  and  to  inspect 
the  results  of  such  testing:  and 

(4)  Distribution  in  commerce  by  a 
manufacturer  or  private  labeler  of  any 
new  covered  equipment  which  is  not  in 
compliance  with  an  applicable  energy 
efficiency  standard  prescribed  under  the 
Act  and  this  part. 

(b)  In  accordance  with  sections  333 
and  345  of  the  Act,  any  person  who 
knowingly  violates  any  provision  of 
paragraph  (a)  of  this  section  may  be 
subject  to  assessment  of  a  civil  penalty 
of  no  more  than  $110  for  eacJi  violation. 
Each  violation  of  paragraph  (a)(4)  of  this 
section  will  constitute  a  separate 
violation  with  respect  to  each  unit  of 
covered  equipment,  and  each  day  of 
noncompliance  with  paragraphs  (a)(1) 
through  (3)  of  this  section  will 
constitute  a  separate  violation. 

(c)  For  purposes  of  this  sectioo. 


(1)  The  term  "new  covered 
equipment"  means  covered  equipment 
the  title  of  which  has  not  passed  to  a 
purchaser  who  buys  such  equipment  for 
purposes  other  than 

(ij  Reselling  such  equipment,  or 
(ii)  Leasing  such  equipment  for  a 
period  in  excess  of  one  year:  and 

(2)  The  term  "knowingly  "  means 
(i)  Having  actual  knowledge,  or 
(ii)  Presumed  to  have  knowledge 

deemed  to  be  possessed  by  a  reasonable 
person  who  acts  in  the  circumstances, 
including  knowledge  obtainable  upon 
the  exercise  of  due  care. 

S  431 .503    Compliance  certification: 
general  requirements. 

(a)  General.  Begiiuiiiig  twelve  months 
after  the  publication  of  the  applicable 
test  procedures,  if  you  are  a 
manufacturer  or  private  labeler,  you 
may  not  distribute  in  commerce  any 
basic  model  of  a  commercial  HVAC  & 
WH  product  subject  to  an  energy 
conservation  standard  imder  section 
342(a)  of  the  Act  unless  you  have 
certified  that  the  basic  model  complies 
with  the  requirements  of  the  applicable 
standards,  as  follows: 

(1)  Submit  to  the  Department  a 
compliance  statement,  as  described  in 
§431.504,  and 

(2)  Submit  to  the  Department,  or  have 
an  authorized  third  party  (such  as  a 
trade  association  or  VICP)  submit  to  the 
Department,  a  certification  report  as 
described  in  §431.505. 

(b)  New  models.  (1)  Prior  to  or 
concurrent  with  distributing  in 
commerce  any  new  model  of  a 
commercial  HVAC  St  WH  product,  you 
must  submit  all  information  required 
under  paragraph  (a)(2)  of  this  section  for 
that  model  . 

(2)  Any  change  to  an  existing  basic 
model  which  affects  energy 
consumption  will  constitute  the 
addition  of  a  new  basic  model.  If  such 
a  change  neither  alters  compliance  with 
the  applicable  energy  conservation 
standard  for  the  new  basic  model,  nor 
will  be  a  basis  for  giving  the  new  basic 
model  an  efficiency  rating  that  differs 
from  the  rating  of  the  existing  basic 
model,  then  you  need  not  measure  the 
efficiency  of  the  new  basic  model. 
However,  you  must  submit  all 
information  required  by  §  431.503(a)(2) 
for  the  new  basic  model. 

(c)  Discontinued  models.  (1)  A  model 
is  discontinued  when  its  production  has 
ceased  and  it  is  no  longer  being 
distributed, 

(2)  You  (or  an  authorized 
representative)  must  report  such  models 
to  the  Department  at  the  address  and  in 
the  manner  descritied  in  paragraph  (e)  of 
this  section.  In  such  a  report,  for  each 
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model,  you  must  list:  equipment  type, 
the  manufacturer's  name,  the  private 
labeler  name(s).  if  applicable,  and  the 
manufacturer's  model  niunbor(s). 

(d)  Amendment  of  information.  If 
information  in  a  compliance  statement 
or  certification  report  previously 
submitted  to  the  Department  under  this 
section  is  found  to  be  incorrect,  you  (or 
an  authorized  representative)  mijst 
submit  the  corrected  information  to  the 
Department  at  the  address  and  in  the 
manner  described  in  paragraph  (e)  of 
this  section. 

(e)  Correspondence  with  the 
DepartmeM.  Send  any  correspondence 
by  certified  mail  to:  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Offi'ce  of  Codes  and 
Standards,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0121. 

(f)  Notices  designating  a  change  of 
third  party  representative  must  be  sent 
to  the  Department  at  the  address  and  in 
the  manner  described  in  paragraph  (e)  of 
this  section. 

$431,504    CompUanca  certification; 
complianca  ststement 

(a)  You  must  send  your  compliance 
statement  to  the  Departm'ent  in  the 
manner  described  in  §431.503  (e) 
signed  by  a  corporate  officer,  and  in  the 
format  set  forth  in  the  paragraph  (b)  of 
this  section. 

(b)  Statement  contents.  Your 
compliance  statement  must  certify  that; 

(1)  Each  basic  model  you  manufacture 
of  the  commercial  HVAC  &  WH  product 
covered  by  the  compliance  statement 
complies  with  the  appUcable  energy 
conservation  standards; 

(2)  All  representations  as  to  efficiency 
in  your  compliance  certification  and 
certification  report(s)  are  based  on 
testing  and/or  use  of  an  AEDM  in 
accordance  with  10  (TR  part  431; 

(3)  All  information  reported  in  your 
compliance  statement  and  certification 
report(s)  is  true,  accurate  and  complete; 
and 

(4)  You  are  aware  of  the  penalties 
associated  with  violations  of  the  Act 
and  the  regulations  thereunder,  and  of 
18  U.S.C.  1001  which  prohibits 
knowingly  making  false  statements  to 
the  Federal  Government. 

(c)  Statement  format  You  must  use 
the  following  format  for  your 
compliance  statement: 

Statement  of  Compliance  With  Energy 
Conservation  Standards  for  Commercial 
HVAC  &  WH  Products 

Product: 

Manufacturer's  Name  and  Address: 


(Company  name]  submits  this  compliance 
statement  under  10  CFR  Part  431  (Energ)- 
Conservation  Program  for  Commercial 
Equipment)  and  Part  C  of  the  Energy  Policy 
and  Conservation  Act  (Pub.  L.  94-163).  and 
amendments  thereto.  1  am  signing  this  on 
behalf  of  and  as  a  responsible  official  of  the 
above  named  company.  .Ml  basic  models  of 
[the  commercial  HV,^C  a  WH  product 
covered  by  this  statement)  that  the  company 
manufactures  comply  with  the  applicable 
energy  conservation  standards.  We  have 
complied  with  the  applicable  testing 
requirements  (preiscribed  in  10  Cm*  Part  4311 
in  making  this  determination,  and  in 
deteiinining  the  energy  efficiency  or  energy 
use  that  is  set  forth  in  the  certification  report 
for  each  of  these  basic  models.  All 
information  in  that  report  and  in  this 
statement  is  true,  accurate,  and  complete. 
The  company  is  aware  of  the  penalties 
associated  with  violations  of  the  Act  and  the 
regulations  thereunder,  and  is  also  aware  of 
the  provisions  contained  in  18  U.S.C.  1001, 
which  prohibits  knowingly  making  false 
statement  to  the  Federal  Government. 
Signature  of  Company  Official: 


Name:     

Title:  

Finn  or  Organization: 
Date:  


Name  of  Person  to  Contact  for  Further 
Information: 


Name: 

Address: 

Telephone  Number 

Facsimile  Number 

Third  Party  Representative: 

If  a  third  party  organization,  under  the 
provisions  of  W  CFR  Part  431,  prepared  any 
part  of  this  Compliance  Certification,  or  is 
authorized  to  submit  any  certification 
reportls)  for  the  company,  provide  the 
following  information  for  the  company 
official  who  authorized  third  party 
representations: 
Name: - 

Title:  _^IZZ^^ZZZZIIZI^ 

Address:    ,^ 

Telephone  Number: 
Facsimile  Number . 


The  third  party  organization  authorized  to  act 

as  representative: 

Third  Party  Organization; 

Name  of  Responsible  Person  at  that 
Organization: 

Address:    ^ _^^ 

Telephone  Number;    ^__ ■__ 

Facsimile  Number: 


S  431  SOS    Complianca  csniflcalion; 
certification  rsporl 

(a)  You,  or  an  authorized  third  party 
acting  on  your  behalf  must  send  your 
cortffication  report(s)  to  the  Department 
in  the  manner  specified  in  §431. 503(e). 
signed  by  an  official  or  your  company 
or  the  third  party  representative.  The 
Department  will  also  accept  a  computer 
diskette  which  contains  the  certification 
report. 


(b)  Heport  contents.  The  certification 
report  must  include  the  equipment  type, 
manufacturer's  name,  private  labeler 
name(s)  (if  applicable),  the 
manufacturer's  model  Dumber(s),  and 

(1)  For  gas-fired  and  oil-fired 
commercial  warm  air  furnaces  (with  a 
capacity  of  225,000  Btu  per  hour  or 
more),  the  minimum  thermal  efficiency 
at  the  maximum  rated  capacity. 

(2)  For  gas-fired  and  oil-fired 
commercial  packaged  boilers,  the 
minimum  combustion  efficiency  at  the 
maximum  rated  capacity; 

(3)  For  air-cooled  three-phase  electric 
central  air  conditioners  and  central  air 
conditioning  heat  pumps  less  than 

65  J)00  Btu  per  hour  (cooling  capacity), 
split  systems  or  single  package,  the 
seasonal  energy  efficiency  ratio  and  the 
heating  seasonal  performance  factor; 

(4)  For  air-cooled  central  air 
conditioners  and  central  air 
conditioning  heat  pumps  at  or  above 
63,000  Btu  per  hour  (cooling  capacity) 
and  less  than  135.000  Btu  per  hour 
(cooling  capacity),  the  energy  efficiency 
ratio  (at  a  temperature  rating  of  95"?  di7 
bulb  temperature)  and  the  coefficient  of 
performance  in  the  heating  mode  (at  a 
temperature  rating  of  47''F  dry  bulb 
temperature): 

(5)  For  water-cooled,  evaporatively- 
cooled  and  water-source  central  air  * 
conditioners  and  central  air 
conditioning  heat  pumps  of  less  than 
135,000  Btu  per  hour  (cooling  capacity), 
the  energy  efficiency  ratio  (at  a  standard 
rating  of  95°F  dry  bulb  temperature,  for 
evaporatively  cooled  equipment,  and 
SS'F  entering  water  temperature,  for 
water-source  and  water-cooled 
equipment): 

(6)  For  water-source  heat  pumps  less 
than  135,000  Btu  per  hour  (cooling 
capacity),  the  coefficient  of  performance 
in  the  heating  mode  (at  a  standard  rating 
of  70°F  entering  water  temperature); 

(7)  For  air-coolod  centrafair 
conditioners  and  central  air 
conditioning  heat  pumps  at  or  above 
135,000  Btu  per  hotu-  (cooling  capacity) 
and  less  than  240,000  Btu  per  hour 
(cooling  capacity),  the  energy  efficiency 
ratio  (at  a  standard  rating  of  95  ■  F  dry 
bulb  temperature)  and  the  coeffideiit  of 
performance  in  the  heating  mode  (at  a 
high  temperature  rating  of  4  7°F  dry  bulb 
temperature); 

(8)  For  water-  and  evaporatively- 
cooled  central  air  conditioners  and 
central  air  conditioning  heat  ptmips  at 
or  above  135,000  Btu  per  hour  (cooling 
rapacity)  and  less  than  240,000  Btu  per 
hour  (cooling  capacity),  the  energy 
efficiency  ratio  (according  to  ARl 
Standard  340/360-93); 

(9)  For  packaged  terminal  air 
conditioners,  the  energy  efficiency  ratio 
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(EER)  in  the  cooling  mode  (at  a 
temperaturo  rating  of  9S°F  dry  bulb 
temperature); 

110)  For  packaged  terminal  heat 
pumps,  the  energy  efficiency  ratio  (EER) 
in  the  cooling  mode  (at  a  temperature 
rating  of  95'F  dry  bulb  temperature), 
and  the  coefficient  of  performance 
(COP)  in  the  heating  mode  (at  a  standard 
rating  of  47°F  dry  bulb  temperature); 

(1 1)  For  storage  water  heaters  (except 
those  having  more  than  140  gnUuii 
storage  capacity,  not  having  a  standing 
pilot  light,  and  having  the  tank  surface 
area  thermally  insulated  to  R-12.5) 
manufactured  on  or  after  lanuary  1. 
1994.  the  maximum  standby  loss,  in 
percent  per  hour; 

(12)  For  instantaneous  water  heaters 
(except  those  having  more  than  140 
gallon  storage  capacity,  not  having  a 
standing  pilot  light,  and  having  the  tank 
surface  area  thermally  insulated  to  R- 
12.5).  the  minimum  thermal  efficiency, 
and  for  storage  volumes  of  10  gallons  or 
more,  the  maximum  standby  loss,  in 
percent  per  hour;  and 

(13)  For  unfired  hot  water  storage 
tanks  (except  those  having  more  than 
140  gallon  storage  capacity,  and  having 
the  tank  surface  area  thermally 
insulated  to  R-12.5).  the  maximum  heat 
loss  in  Btus  per  hour  square  foot  of 
nominal  tank  surface  area. 

(c)  One  possible  format  for  a 
certification  report  is  as  follows: 

Certification  report  for  conunercial 
equipment:  (Insert  the  Name  of  EquipmentI 

Dated:     , 

Signature  of  Company  Oflicial  or  Third  Party 
Representative: 

Equipment  Type:     

Manufacturer:  


Private  Labeler  (if  applicable): 


For  New  or  Amended  Basic  Models: 

(Provide  specific  equipment  information 
including,  for  each  basic  model,  tiie 
manufacturer's  model  number(s)  and  the 
information  required  in  §431.505  (b)). 
For  Discontinued  Basic  Models: 
(Provide  manufacturer's  model  number(s)). 

§431,506    Entoreanwnt 

(a)  re.sl  notice.  Upon  receiving 
information  in  writing  concerning  the 
energy  performance  of  a  particular 
commercial  HVAC  &  WH  product  sold 
by  a  manufacturer  or  private  labeler 
which  indicates  that  the  product  may 
not  be  in  compliance  with  the 
applicable  energy  performance 
standard,  the  Setiretary  may  conduct  a 
review  of  lest  records.  The  Secretary 
may  then  conduct  enforcement  testing 
of  that  equipment  by  means  of  a  test 
notice  addressed  to  the  manufacturer  or 
private  labeler  in  accordance  with  the 
following  requirements: 


(1)  The  test  notice  procedure  will  only 
be  followed  after  the  Secretary  or  his/ 
her  designated  representative  has 
examined  the  underlying  test  data  (or, 
where  appropriate,  data  as  to  use  of  an 
alternative  efficiency  determination 
method)  provided  by  the  manufacturer, 
and  after  the  manufacturer  has  been 
offered  the  opportunity-  to  meet  with  the 
Department  to  verify  compliance  with 
the  applicable  efficiency  standard.  In 
addition,  where  compliance  of  a  basic 
model  was  certified  based  on  an  A£DM. 
the  Department  has  the  discretion  to 
pursue  the  provisions  of 
S431.4Bl(c)(2)(ii)  prior  to  invoking  the 
test  notice  procedure.  A  representative 
designated  by  the  Secretary  must  be 
permitted  to  observe  any  reverification 
procedures  undertaken  according  to  this 
subpart  and  to  inspect  the  results  of 
such  reverification. 

(2)  The  test  notice  will  be  signed  by 
the  Secretary  or  his/her  designee  and 
will  be  mailed  or  delivered  by  the 
Department  to  the  plant  manager  or 
other  responsible  official  designated  by 
the  manufacturer. 

(3)  The  test  notice  will  specify  the 
model  or  basic  model  to  be  selected  for 
testing,  the  number  of  units  to  be  tested, 
the  method  for  selecting  these  units,  the 
date  and  time  at  which  testing  is  to 
begin,  the  date  by  which  testing  is 
scheduled  to  be  completed  and  the 
facility  at  which  testing  will  be 
conducted.  The  test  notice  may  also 
provide  for  situations  in  which  the 
selected  basic  model  is  unavailable  for 
testing,  and  it  may  include  alternative 
basic  models. 

(4)  The  Secretary  may  require  in  the 
test  notice  that  the  manufacturer  ship  at 
his  expense  a  reasonable  number  of 
units  of  a  basic  model  specified  in  the 
lest  notice  to  a  testing  laboratory 
designated  by  the  Secretary. 

(5)  Within  five  working  days  of  the 
time  the  units  are  selected,  the 
manufacturer  must  ship  the  specified 
units  of  a  basic  model  to  the  designated 
testing  laboratorv 

(b)  Testing  Laboratory.  Whenever  the 
Department  conducts  enforcement 
testing  at  a  designated  laboratory  in 
accordance  with  a  test  notice  under  this 
section,  the  resulting  test  data  will 
constitute  official  test  data  for  that  basic 
model.  The  Department  will  use  such 
test  data  to-make  a  determination  of 
compliance  or  noncompliance. 

(c)  Sampling  The  Secretary  will  base 
the  determination  of  whether  a 
manufacturer's  basic  model  complies 
with  the  applicable  ener^  performance 
standard  on  the  testing  conducted  in 
accordance  with  the  procedures  set 
forth  in  this  section  and  <)431.507,  and 
the  applicable  test  pr(x:edures  specified 


in  this  part.  Initially,  the  Department 
will  test  two  units,  except  as  follows: 

(1)  If  only  one  unit  of  a  basic  model 
is  available  for  testing,  the  Department 
will  test  that  unit,  and  will  base  the 
compliance  determination  on  the  results 
for  that  unit  in  a  maimer  otherwise  in 
accordance  with  this  section.  Available 
units  are  those  which  are  available  for 
commercial  distribution  within  the 
United  States. 

(2)  If  a  basic  model  is  very  large  or  has 
unusual  testing  requirements,  the 
Department  may  decide  to  base  the 
determination  of  compliance  on  the 
testing  of  one  unit,  if  the  manufacturer 
so  requests  and  provides  sufficient 
justification  for  the  request. 

(d)  Test  unit  selection.  A  DOE 
inspector  will  select  a  batch  from  all 
available  units,  and  a  test  sample  [i.e.. 
the  units  to  be  tested)  from  the  batch,  in 
accordance  with  the  provisions  of  this 
paragraph  and  the  conditions  specified 
in  the  test  notice. 

(1)  £)OE  may  select  the  batch  by 
utilizing  criteria  specified  in  the  test 
notice,  e.g..  date  of  manufacture, 
component-supplier,  location  of 
manufacturing  facility,  or  other  criteria 
which  may  differentiate  one  unit  from 
another  within  a  basic  model. 

(2)  DOE  vdll  randomly  select 
individual  units  to  be  tested,  comprising 
the  test  sample,  from  the  batch.  DOE 
will  achieve  random  selection  by 
sequentially  numbering  all  of  the  units 
in  a  batch  and  then  using  a  table  of 
random  numbers  to  select  the  units  to 
be  tested.  The  manufacturer  must  keep 
on  hand  all  units  in  the  batch  until  such 
time  as  the  inspector  determines  the 
basic  model  to  be  in  compliance  or 
noncompliance. 

(e)  Test  unit  preparation.  (1)  Prior  to 
and  during  testing,  no  one  may  prepare, 
modify,  or  adjust  in  any  manner  a  test 
unit  selected  in  accordance  with 
paragraph  (d)  of  this  section  unless  the 
applicable  DOE  test  procedure  allows 
such  preparation,  modification,  or 
adjustment.  DOE  will  conduct  one  test 
for  each  test  unit  in  accordance  with  the 
applicable  test  procedures, 

(2)  No  one  may  perform  any  quality 
control,  testing  or  assembly  procedures 
on  a  test  unit,  or  any  parts  and 
subassemblies  thereof,  that  is  not 
performed  during  the  production  and 
assembly  of  all  other  units  included  in 
the  basic  model. 

(3)  A  test  unit  is  defective  if  such  unit 
is  inoperative  or  is  found  to  be  in 
noncompliance  due  to  failure  of  the  unit 
to  operate  according  to  the 
manufacturer's  design  and  operating 
instructions.  Defective  units,  including 
those  damaged  due  to  shipping  or 
handling,  must  be  reported  immediately 
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to  the  Department.  The  Department  will 
authorize  testing  of  an  additional  unit 
on  a  case-by-case  basis. 

(f)  Testing  at  manufacturers  option.  If 
the  Department  determines  a  basic 
model  to  be  in  noncompliance  with  the 
applicable  energy  performance  standard 
at  the  conclusion  of  its  initial 
enforcement  sampling  plan  testing,  the 
manufacturer  may  request  that  the 
Department  conduct  additional  testing 
of  up  to  two  additional  units  of  the  basic 
model  at  the  manufacturer's  expense. 
Testing  under  this  paragraph  must  be  in 
accordance  with  the  applicable  test 
procedure  specified  in  this  part,  the 
provisions  of  paragraphs  (d)  and  (e)  of 
this  section,  and  §  431.507(d). 

§  431 .507    Enforcement;  compliance 
determination  procedure. 

The  Department  will  determine 
compliance  for  commercial  HVAC  & 
WH  equipment  as  follows: 

(a)  Make  the  computation  in 
paragraph  (b)  of  this  section  when  the 
first  sample  size  (ni)  is  two  units. 

(b)  Compute  the  mean  (xi)  of  the 
measured  energy  performance  of  the  ni 
units  in  the  first  sample  as  follows; 
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where  (x.)  is  the  measured  energy 
efficiency  or  energy  consumption  of 
unit  i. 

(c)  From  the  sample  mean 
performance  derived  pursuant  to 
paragraph  (b)  of  this  section,  or  from  the 
measured  performance  when 
compliance  is  determined  from  testing 
one  unit  pursuant  to  §  431.506(c), 
determine  one  of  the  following; 

(1)  For  an  Energy  Efficiency  Standard, 
if  the  aforementioned  sample  mean  or 
measured  performance  is  equal  to  or 
greater  than  95  percent  of  the  applicable 
energy  efficiency  standard,  the  basic 
model  is  in  compliance  and  testing  is  at 
an  end. 

(2)  For  an  Energy  Consumption 
Standard,  if  the  aforementioned  sample 
mean  or  measured  performance  is  equal 
to  or  less  than  1 05  percent  of  the 
applicable  energy  consumption 
standard,  the  basic  model  is  in 
compliance  and  testing  is  at  an  end, 

(3)  Otherwise,  the  basic  model  is  not 
in  comphance. 

(d)  Manufacturer-Option  Testing.  If 
the  basic  model  is  in  non-compliance 
pursuant  to  paragraph  (c)(3)  of  this 
section,  the  manufacturer  may  request 
additional  testing,  as  follows. 

(1)  The  manufacturer  requests  the 
testing  of  an  additional  number  of  units, 
such  that  the  total  size  of  the  combined 
sample  tested  does  not  exceed  4. 


(2)  Compute  the  mean  energy 
performance  of  the  new  combined 
sample  using  the  paragraph  (b)  of  this 
section. 

(3)  From  the  mean  performance  of  the 
new  combined  sample,  determine  one  of 
the  following; 

(i)  For  an  Energy  Efficiency  Standard, 
if  the  new  combined  sample  mean  is 
equal  to  or  greater  than  95  percent  of  the 
applicable  energy  efficiency  standard, 
the  basic  model  is  in  compliance  and 
testing  is  at  an  end. 

(ii)  For  an  Energy  Consumption 
Standard,  if  the  new  combined  sample 
mean  is  equal  to  or  less  than  105 
percent  of  the  applicable  energy 
consumption  standard,  the  basic  model 
is  in  compliance  and  testing  is  at  an 
end. 

(iii)  Otherwise,  the  basic  model  is  in 
not  in  compliance. 

f  431 .508    Cassation  of  dlttribution  of  a 
iMsIc  model. 

(a)  If  you  are  a  manufacturer  or 
private  labeler.  and  DOE  determines  one 
of  your  models  to  be  noncompliant,  in 
accordance  with  §431.506  and  431.507, 
or  you  determine  that  one  of  your 
models  is  noncompliant,  you  must: 

(1)  Immediately  cease  distribution  in 
commerce  of  all  uniu  of  the  basic  model 
in  question: 

(2)  Give  immediate  written 
notification  of  the  determination  of 
noncompliance,  to  all  persons  to  whom 
you  have  distributed  units  of  the  basic 
model  manufactured  since  the  date  of 
the  last  determination  of  comphance; 
and 

(3)  If  a  request  is  made  by  the 
Secretary,  provide  DOE  within  30  days 
of  the  request,  records,  reports  and  other 
documentation  pertaining  to  the 
acquisition,  ordering,  storage,  shipment, 
or  sale  of  a  basic  model  determined  to 
be  noncompliant. 

(b)  The  manufacturer  may  modify  the 
noncompliant  basic  model  in  such 
manner  as  to  make  it  comply  with  the 
applicable  performance  standard.  You 
must  treat  such  a  modified  basic  model 
as  a  new  basic  model  and  certify  it  in 
accordance  with  the  provisions  of  this 
subpart;  except  that  in  addition  to 
satisfying  all  requirements  of  this 
subpart,  you  must  also  maintain  records 
that  demonstrate  that  modifications 
have  been  made  to  all  units  of  the  new 
basic  model  prior  to  its  distribution  in 
conunerce. 

(c)  If  a  manufacturer  or  private  labeler 
has  a  basic  model  not  properly  certified 
in  accordance  with  the  requirements  of 
this  subpart,  the  Secretary  may  seek, 
among  other  remedies,  injunctive  action 
to  prohibit  distribution  in  commerce  of 
units  of  such  a  basic  model. 


S  431 .509    Remedies. 

If  the  Secretary  determines  that  a 
basic  model  of  covered  equipment  does 
not  comply  with  an  applicable  energy 
conservation  standard: 

(a)  The  SecrBtar>'  will  notify  the 
manufacturer,  private  labeler  or  any 
other  person  as  required,  of  this  finding 
and  of  the  Secretary's  intent  to  seek  a 
judicial  order  restraining  further 
distribution  in  commerce  of  units  of 
such  a  basic  model  unless  the 
manufacturer,  private  labeler  or  any 
other  person  as  required,  dehvers  to  the 
Secretary  within  15  calendar  days  a 
statement,  satisfactory  to  the  Secretary', 
of  the  steps  he  will  take  to  insure  that 
the  noncompliant  basic  model  will  no 
longer  be  distributed  in  commerce.  The 
Secretary  will  monitor  the 
implementation  of  such  statement. 

(b)  If  the  manufacturer,  private  labeler 
or  any  other  person  as  required,  fails  to 
stop  distribution  of  the  noncompliant 
basic  model,  the  Secretary  may  seek  to 
restrain  such  violation  in  accordance 
vidth  sections  334  and  345  of  the  Act. 

(c)  The  Secretary  will  determine 
whether  the  facts  of  the  case  warrant  the 
assessment  of  civU  penalties  for 
knowing  violations  in  accordance  with 
sections  333  and  345  of  the  Act. 

{431.510    Hearings  snd  appeals. 

(a)  Under  sections  333(d)  and  345  of 
the'Act,  before  issuing  an  order 
assessing  a  civil  penalty  against  any 
person,  the  Secretary  must  provide  to 
such  a  per.'son  a  notice  of  the  proposed 
penalty.  Such  notice  must  inform  the 
person  that  such  person  can  choose  tin 
writing  within  30  days  after  receipt  of 
the  notice)  to  have  the  procedures  of 
paragraph  (c)  of  this  section  (in  Ueu  of 
those  in  paragraph  (b)  of  this  section) 
apply  'With  respect  to  such  assessment. 
(D)(1)  Unless  a  person  elects,  within 
30  calendar  days  after  receipt  of  a  notice 
under  paragraph  (a)  of  this  section,  to 
have  paragraph  (cl  apply  with  respect  to 
the  civil  penalt>'  under  paragraph  (a), 
the  Secretary  will  assess  the  penalty,  by 
order,  after  providing  an  opportunity  for 
an  agency  hearing  under  section  554  of 
title  5,  United  States  Code,  and  making 
a  determination  of  xiolation  on  the 
record  before  an  administrative  law 
judge  appointed  under  section  3105  of 
such  title  5.  Such  assessment  order  will 
include  the  administrative  law  judge's 
findings  and  the  basis  for  such 
assessment. 

(2)  Any  person  against  whom  the 
Secretary  assesses  a  penalty  imder  this 
paragraph  may,  within  60  calendar  days 
after  the  date  of  the  order  assessing  such 
penalty,  initiate  action  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  judicial  circuit  for  judicial 
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review  of  such  order  in  accordance  with 
chapter  7  of  title  S.  United  States  Code. 
The  court  will  have  jurisdiction  to  enter 
a  judgment  affirming,  modifying,  or 
setting  aside  in  whole  or  in  part,  the 
order  of  the  Secretary,  or  the  court  may 
remand  the  proceeding  to  the  Secretary 
for  such  fur^er  action  as  the  court  may 
direct. 

(c)(1)  In  the  case  of  any  civil  penalty 
with  respect  to  which  the  procedures  of 
this  paragraph  have  been  elected,  the 
Secretary  will  promptly  assess  such 
penalty,  by  order,  after  the  date  of  the 
receipt  of  the  notice  under  paragraph  (a) 
of  this  section  of  the  proposed  penalty. 

(2)  If  the  person  has  not  paid  the  civil 
penalty  within  60  calendar  days  after 
the  assessment  has  been  made  under 
paragraph  (c)(1)  of  this  section,  the 
Secretary  will  institute  an  action  in  the 
appropriate  District  Court  of  the  United 
States  for  an  order  affirming  the 
assessment  of  the  civil  penalty.  The 
court  will  have  authority  to  review  de 
novo  the  law  and  the  facts  involved  and 
jurisdiction  to  enter  a  judgment 
enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or 
in  part,  .such  assessment. 

(3)  Any  election  to  have  this 
paragraph  apply  can  only  be  revoked 
with  the  consent  of  the  Secretary. 

(d)  If  any  person  fails  to  pay  an 
assessment  of  a  civil  penalty  after  it  has 
become  a  final  and  unappealable  order 
under  paragraph  (b)  of  this  section,  or 
after  the  appropriate  District  Court  has 
entered  final  judgment  in  favor  of  the 
Secretary  under  paragraph  (c)  of  this 
section,  the  Secretary  will  institute  an 
action  to  recover  the  amount  of  such 
penalty  in  any  appropriate  District 
Court  of  the  United  States.  In  such 
action,  the  validity  and  appropriateness 
of  such  final  assessment  order  or 
judgment  will  not  be  subject  to  review. 

(e)(1)  In  accordance  with  the 
provisions  of  sections  333(d)(5)(A)  and 
345  of  the  Act  and  notwithstanding  the 
provisions  of  title  28.  United  States 
Code,  or  section  502(c)  of  the 
Department  of  Energy  Organization  Act. 
the  Genera)  Counsel  of  the  Department 
of  Energy  (or  any  attorney  or  attorneys 
within  DOE  designated  by  the  Secretary) 
will  represent  the  Secretary,  and  will 
supervise,  conduct,  and  argue  any  civil 
litigation  to  which  paragraph  (c)  of  this 
section  applies  (including  any  related 
collection  action  under  paragraph  (d)  of 
this  section)  in  a  court  of  the  United 
States  or  in  any  other  court,  except  the 
Supreme  Court  of  the  United  States. 
However,  the  Secretary  or  the  General 
Counsel  will  consult  with  the  Attorney 
General  concerning  such  litigation  and 
the  Attorney  General  will  provide,  on 


request,  such  assistance  in  the  conduct 
of  such  litigation  as  may  be  appropriate. 

(2)  In  accordance  with  the  provisions 
of  sections  333(d)(S)(B)  and  345  of  the 
Act,  and  subject  to  tlie  provisions  of 
section  502(c)  of  the  Department  of 
Energy  Organization  Act.  the  Secretary 
will  be  represented  by  the  Attorney 
C^eneral.  or  the  Solicitor  General,  as 
appropriate,  in  actions  under  this 
section,  except  to  the  extent  provided  in 
paragraph  (e)(1)  of  this  section. 

(3)  In  accordance  with  the  provisions 
of  secUon  333(d)(5)(C)  and  345  of  the 
Act.  section  402(d)  of  the  Department  of 
Energy  Organization  Act  will  not  apply 
with  respect  to  the  function  of  the 
Secretan,'  under  this  section. 

Subpart  P — General  Provisions  tor 
Commercial  HVAC  &  WH  Products 

1431.601     Petitions  for  waiver,  and 
•pplicstlont  tor  int*rtni  walv«r,  of  t»sl 
procadure. 

(a)  General  criteria.  (1)  Any  interested 
person  may  submit  a  petition  to  waive 
for  a  particular  basic  model  any 
requirements  of  §431.162.  and  of  the 
provisions  specifying  the  test  methods 
for  other  commercial  HVAC  &  WH 
products,  upon  the  grounds  that  either 
the  basic  model  contains  one  or  more 
design  characteristics  which  either 
prevent  testing  of  the  basic  model 
according  to  the  prescribed  test 
procedures,  or  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  maimer  so  unrepresentative 
of  its  true  energy  consumption 
characteristics  as  to  provide  materially 
inaccurate  comparative  data. 

(2)  If  you  have  submitted  a  Petition 
for  Waiver  as  provided  in  this  subpart, 
you  may  also  file  an  Application  for 
Interim  Waiver  of  the  applicable  test 
procedure  requirements. 

(b)  Submission,  content,  and 
publication.  (1)  You  must  submit  your 
Petition  for  Waiver  in  triplicate,  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy,  United  States 
Department  of  Energy.  Each  Petition  for 
Waiver  must: 

(i)  Identify  the  particular  basic 
model(s)  for  which  a  waiver  is 
requested,  the  design  characteri8tic(s) 
constituting  the  grounds  for  the  petition, 
and  the  specific  requirements  sought  to 
be  waived,  and  must  discuss  in  detail 
the  need  for  the  requested  waiver; 

(ii)  Identify  manufacturers  of  all  other 
basic  models  marketed  in  the  United 
States  and  known  to  the  petitioner  to 
incorporate  similar  design 
characteristic(s): 

(iii)  Include  any  alternate  test 
procedures  known  to  the  petitioner  to 
evaluate  the  characteristics  of  the  basic 


model  in  a  manner  representative  of  its 
energy  consumption;  and 

(ivTBe  signed  by  you  or  by  an 
authorized  representative.  In  accordance 
with  the  provisions  set  forth  in  10  CFR 
1004.11.  any  request  for  confidential 
treatment  of  any  information  contained 
in  a  Petition  for  Waiver  or  in  supporting 
documentation  must  be  accompanied  by 
a  copy  of  the  petition,  application  or 
supporting  documentation  from  which 
the  information  claimed  to  be 
confidential  has  been  deleted.  DOE  will 
publish  in  the  Federal  Register  the 
petition  and  supporting  documents  from 
which  confidential  information,  as 
determined  by  DOE.  has  been  deleted  in 
accordance  with  10  CFR  1004.11  and 
will  solicit  comments,  data  and 
information  with  respect  to  the 
determination  of  the  petition. 

(2)  You  must  submit  any  Application 
for  Interim  Waiver  in  triplicate,  with  the 
required  three  copies  of  the  Petition  for 
Waiver,  to  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy.  U.S.  Department  of  Energy. 
Each  Application  for  Interim  Waiver 
must  reference  the  Petition  for  Waiver 
by  identifying  the  particular  basic 
model(s)  for  which  you  seek  a  waiver 
and  temporary  exception.  Each 
Application  for  Interim  Waiver  must 
demonstrate  likely  success  of  the 
Petition  for  Waiver  and  address  what 
economic  hardship  and/or  competitive 
disadvantage  is  likely  to  result  absent  a 
favorable  determination  on  the 
Application  for  Interim  Waiver.  You  or 
an  authorized  representative  must  sign 
the  Application  for  Interim  Waiver. 

(c)  Notification  to  other 
manufacturers.  (1)  After  filing  a  Petition 
for  Waiver  with  DOE.  and  after  DOE  has 
published  the  Petition  for  Waiver  in  the 
Federal  Register,  you  must,  within  five 
working  days  of  such  publication,  notify 
in  writing  all  known  manufacturers  of 
domestically  marketed  units  of  the  same 
product  type  (as  defined  in  section 
340(1)  of  the  Act)  and  must  include  in 
the  notice  a  statement  that  DOE  has 
published  in  the  Federal  Register  on  a 
certain  date  the  Petition  for  Waiver  and 
supporting  documents  from  which 
confidential  information,  if  any,  as 
determined  by  DOE,  has  been  deleted  in 
accordance  with  10  CFR  1004.11.  In 
complying  with  the  requirements  of  this 
paragraph,  you  must  file  with  DOE  a 
statement  certifying  the  names  and 
addresses  of  each  person  to  whom  you 
have  sent  a  notice  of  the  Petition  for 
Waiver. 

(2)  If  you  apply  for  Interim  Waiver, 
whether  filing  jointly  with  or 
subsequent  to  your  Petition  for  Waiver 
with  DOE,  you  must  conciurently  notify 
in  writing  all  known  manufacturers  of 
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domestically  marketed  units  of  the  same 
product  type  (as  defined  in  Section 
340(1)  of  the  Act),  and  must  include  in 
the  notice  a  copy  of  the  Petition  for 
Waiver  and  a  copy  of  the  Application 
for  Interim  Waiver  In  complying  with 
this  section,  you  must  in  the  written 
notification  include  a  statement  that  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  will  receive  and 
consider  timely  written  comments  on 
the  Application  for  Interim  Waiver. 
Upon  filing  an  Application  for  Interim 
Waiver,  you  must  in  complying  with  the 
requirements  of  this  paragraph  certify'  to 
DOE  that  a  copy  of  these  documents  has 
been  sent  to  all  known  manufacturers  of 
domestically  marked  units  of  the  same 
product  type  (as  listed  in  section  340(1) 
of  the  Act).  Such  certification  must 
include  the  names  and  addresses  of 
such  persons.  You  must  comply  with 
the  provisions  of  paragraph  (c)(l )  of  this 
section  with  respect  to  the  petition  for 
waiver. 

(d)  Comments;  responses  to 
comments.  (1)  Any  person  submitting 
written  comments  to  DOE  with  respect 
to  an  Application  for  Interim  Waiver 
must  also  send  a  copy  of  the  comments 
to  the  applicant. 

(2)  Any  person  submitting  written 
comments  to  DOE  with  respect  to  a 
Petition  for  Waiver  must  also  send  a 
copy  of  such  comments  to  the 
petitioner.  In  accordance  with 
paragraph  (b)(1)  of  this  section,  a 
petitioner  may  submit  a  rebuttal 
statement  to  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy. 

(e)  Provisions  specific  to  interim 
waivers.  (1)  Disposition  of  application 
If  administratively  feasible,  DOE  will 
notify  the  applicant  in  writing  of  the 
disposition  of  the  Application  for 
Interim  Waiver  within  15  business  days 
of  receipt  of  Ihe  application.  Notice  of 
DOE'S  determination  on  the  Application 
for  Interim  Waiver  will  be  published  in 
the  Federal  Register. 

(2)  Consequences  of  filing  application. 
The  filing  of  an  Application  for  Interim 
Waiver  will  not  constitute  grounds  for 
noncorapUance  with  any  requirements 
of  this  subpart,  until  an  Interim  Waiver 
has  been  granted. 

(3)  Criteria  for  granting  The  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  will  grant  an  Interim 
Waiver  from  test  procedure 
requirements  if  he  or  she  determines 
that  the  applicant  will  experience 
economic  hardship  if  the  Application 
for  Interim  Waiver  is  denied,  if  it 
appears  likely  that  the  Petition  for 
Waiver  will  be  granted,  and/or  if  the 
Assistant  Secretary  determines  that  il 
would  be  desirable  for  public  policy 


reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver. 

(4)  Duration.  An  interim  waiver  will 
Jerminate  180  days  after  issuance  or 
upon  the  determination  on  the  Petition 
for  Waiver,  whichever  occurs  first.  DOE 
may  extend  an  interim  waiver  for  up  to 
180  days  or  modif>'  its  terms  based  on 
relevant  information  contained  in  the 
record  and  any  comments  received 
subsequent  to  issuance  of  the  interim 
waiver.  DOE  will  publish  in  the  Federal 
Register  notice  of  such  extension  and/ 
or  any  modification  of  the  terms  or 
duration  of  the  interim  waiver 

(0  Provisions  specific  to  waivers.  (1 ) 
Rebuttal  by  petitioner.  FoUovring 
publication  of  the  Petition  for  Waiver  in 
the  Federal  Register,  a  petitioner  may, 
within  10  working  days  of  receipt  of  a 
copy  of  any  comments  submitted  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  submit  a  rebuttal  statement  to 
the  Assistant  Secretary  for  Energ>' 
Efficiency  and  Renewable  Energy.  A 
petitioner  may  rebut  more  than  one 
response  in  a  single  rebuttal  statement. 

(2)  Disposition  of  petition  DOE  will 
notif\"  the  petitioner  in  writing  as  soon 
as  practicable  of  the  disposition  of  each 
Petition  for  Waiver.  The  A-ssistant 
Secretary  for  Energy  Efficienc)'  and 
Renewable  Energy  will  issue  a  decision 
on  the  petition  as  soon  as  is  practicable 
following  receipt  and  review  of  the 
Petition  for  Waiver  and  other  applicable 
documents,  including,  but  not  limited 
to.  comments  and  rebuttal  statements. 

(3)  Consequence  of  filing  petition.  The 
filing  of  a  Petition  for  Waiver  will  not 
constitute  grounds  for  noncompliance 
with  any  requirements  of  this  subpart, 
until  a  waiver  or  interim  waiver  has 
been  granted. 

(4)  Granting:  criteria,  conditions,  and 
publication.  The  Assistant  SecretarN'  for 
Energy  Efficiency  and  Renewable 
Energy  will  grant  a  waiver,  if  he  or  she 
determines  that  the  basic  model  for 
which  the  waiver  was  requested 
contains  a  design  characteristic  which 
either  prevents  testing  of  the  basic 
raodel  according  to  the  prescribed  lest 
procedures,  or  the  prescribed  lest 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption 
characteristics  as  to  provide  materially 
inaccurate  comparative  data.  The 
Assistant  Secretar}-  for  Energ)'  Efficiencv 
and  Renewable  Energy  may  grant  a 
waiver  subject  to  conditions,  which  may 
include  adherence  to  alternate  lest 
prtKedures.  DOE  will  promptly  publish 
in  the  Federal  Register  notice  of  each 
waiver  granted  or  denied,  and  any 
limiting  cpnditions  of  each  waiver 
granted. 


(g)  Revision  of  regulation.  Within  one 
year  of  the  granting  of  any  waiver,  the 
Department  will  publish  in  Ihe  Federal 
Register  a  notice  of  proposed 
rulemaking  to  amend  its  regulations  so 
as  to  eliminate  any  need  for  the 
continuation  of  such  waiver.  As  soon 
thereafter  as  practicable,  the  Department 
will  publish  in  the  Federal  Register  a 
final  rule.  Such  waiver  will  terminate 
on  the  effective  date  of  such  final  rule. 

(h)  Exhaustion  of  remedies.  In  order 
to  exhaust  administrative  remedies,  any 
person  aggrieved  by  an  action  under  this 
section  must  file  an  appeal  with  the 
DOE'S  Office  of  Hearings  and  Appeals  as 
pro\'ided  in  10  CFR  Pari  1003.  subpart 
C. 

§  431 .602    Preemption  of  state  regulations 
for  commercial  HVAC  t  WH  products. 

Beginning  on  the  effective  dale  of 
such  standard,  an  energv  conser\'alion 
standard  set  forth  in  this  part  for  a 
commercial  HVAC  &  WH  product 
supersedes  any  State  or  local  regulation 
concerning  the  energy  efficiency  or 
energy  use  of  that  product,  except  as 
provided  for  in  section  34S(b)(2)(BWDI 
of  the  Act. 

§  431 .603    Maintenance  of  records. 

(a)  If  you  are  the  manufacturer  of  any 
commercial  HVAC  &  WH  produci,  voii 
must  establish,  maintain  and  retain 
records  of  the  following: 

(1)  The  lest  data  for  all.tesling 
conducted  pursuant  to  10  CFR  part  431 . 
including  anv  testing  conducted  by  a 
VICP;  and 

(2)  The  development,  substantiation, 
application,  and  subsequent  verification 
of  any  AEDM. 

(b)  You  must  organize  such  recordt 
and  index  Ihem  so  that  they  are  readily 
accessible  for  review.  The  records  must 
include  the  supporting  test  dala 
associated  with  tests  performed  on  any 
test  units  to  satisfy  the  requirements  of 
this  subpart  (except  tests  performed  by 
Ihe  Department  directly). 

(c)  You  must  retain  all  such  records 
for  a  period  of  two  years  from  the  dale 
that  production  of  all  units  of  the 
commercial  equipment  for  the  basic 
model  has  ceased.  You  must  retain 
records  in  a  form  allowing  ready  access 
lo  the  Department  upon  request. 

§431.604    Imported  equipmenL 

(a)  Under  sections  331  and  345  of  the 
Act.  any  person  importing  anv 
commercial  HVAC  &  WH  produci  into 
the  United  States  must  comply  with  Ihe 
provisions  of  the  Acl  and  of  this  part, 
and  is  subject  lo  the  remedies  of  this 
pan. 

(b)  Any  commercial  HVAC  &  WH 
product  offered  for  importation  in 
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violation  of  the  Act  and  of  this  part  will 
be  refused  admission  into  the  customs 
territory  of  the  United  States  under  rules 
issued  by  the  Secretary  of  the  Treasury, 
except  that  the  Secretary  of  the  Treasury 
may.  by  such  rules,  authorize  the 
importation  of  such  covered  product 
upon  such  terms  and  conditions 
(including  the  furnishing  of  a  bond)  as 
may  appear  to  the  Secretary  of  Treasiuy 
appropriate  to  ensure  that  such  covered 
product  will  not  violate  the  Act  and  this 
part,  or  will  be  exported  or  abandoned 
to  the  United  States. 

§431.605    Exported  equipment. 

Under  sections  330  and  345  of  the 
Act.  this  part  does  not  apply  to  any 
commercial  HVAC  &  WH  product  if: 

(a)  Such  product  is  manufactured, 
sold,  or  held  for  sale  for  export  from  the 
United  States  (or  such  product  was 
imported  for  export),  unless  such 
product  is.  in  fact,  distributed  in 
commerce  for  use  in  the  United  States, 
and 


(b)  Such  product,  when  distributed  in 
commerce,  or  any  container  in  which  it 
is  enclosed  when  so  distributed,  bears  a 
stamp  or  label  stating  that  such  covered 
product  is  intended  for  export. 

§431.606    Subpoena. 

Under  sections  329(a)  and  345  of  the 
Act.  for  purposes  of  carrying  out  this 
part,  the  Secretary  or  the  Secretary's 
designee,  may  sign  and  issue  subpoenas 
for  the  attendance  and  testimony  of 
witnesses  and  the  production  of 
relevant  books,  records,  papers,  and 
other  documents,  and  a<hninister  the 
oaths.  The  Secretary  must  pay  witnesses 
summoned  under  the  provisions  of  this 
section  the  same  fees  and  mileage  as 
paid  to  witnesses  in  the  courts  of  the 
United  States.  In  case  of  contumacy  by. 
or  refusal  to  obey  a  subpoena  served 
upon,  any  persons  subject  to  this  Part, 
the  Secretary  may  seek  an  order  from 
the  District  Court  of  the  United  States 
for  any  District  in  which  such  person  is 
found  or  resides  or  transacts  business 


requiring  such  person  to  appear  and 
give  testimony,  or  to  appear  and 
produce  documents.  Such  court  can 
punish  the  failure  to  obey  such  order  as 
a  contempt  thereof. 

§431.607    ConfklentialHy. 

Under  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  which  the  person 
believes  to  be  contidential  and  exempt 
by  law  from  public  disclosure  should 
submit  one  complete  copy,  and  fifteen 
copies  from  which  the  information 
believed  to  be  conAdential  has  been 
deleted.  In  accordance  with  the 
procedures  established  at  10  CFR 
1004.11,  the  Secretary  must  make  his 
own  determination  with  regard  to  any 
claim  that  information  submitted  be 
exempt  from  public  disclosure. 

[FR  Doc.  99-31670  Filed  12-10-99;  8:45  am] 
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DEPARTMEhTT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4539-N-01) 

Notice  of  Funding  Availability  for  tfie 
Community  Devetopment  Work  Study 
Program  Fiscal  Year  2000 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACnOM:  Notice  of  Fimding  At-ailabilitv 

INOFA). 

SUMIMnv:  This  NOFA  announces  the 
availability  of  approximately  5i3.0 
million  for  the  Community 
Development  Work  Studv  Program 
ICDWSP). 

Purpose  of  the  Program :  To  provide 
assistance  to  economically 
disadvantaged  and  minority  graduate 
students  who  participate  in  community 
development  work  study  programs  and 
are  enrolled  full-time  in  a  graduate 
communit)'  building  academic  degree 
program. 

Available  Funds:  Approximately  S3 
miUion  from  FY  2000  appropriations 
(plus  any  additional  funds  recaptured 
from  prior  appropriations). 

Eligible  Applicants:  Institutions  of 
higher  education,  aiea-wide  planning 
organizations  (APOs).  and  States. 

Application  Deadline:  February  25, 
2000. 

Matching  Requirements:  None. 
ADOmOHAL  INFOnMATKM: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U-S.C.  3501-3520)  and  assigned  OMB 
Control  Number  2528-0175.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
collection  displays  a  valid  coatiol 
number. 

I.  Application  Due  Date.  Application 
Kits,  and  Technical  Assistance. 

Application  Due  Date:  Your 
completed  application  must  be  received 
at  the  address  listed  below  on  February 
25,  2000.  based  on  the  following 
submission  requirements. 

Application  Procedures:  Mailed 
Applications  Your  application  will  be 
considered  as  filed  on  time  if  it  is 
postmarked  on  or  before  12:00  midnight 
on  the  application  due  date  and 
received  at  the  designated  address 
below  on  or  within  ten  (10)  days  of  the 
application  due  dale. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  or 


express  mail,  it  will  be  considered  as 
filed  on  time  if  it  is  received  on  or 
before  the  application  due  date,  or  if 
you  submit  documentary  evidence  that 
the  application  was  placed  in  transit 
with  the  overnight  delivery  service  by 
no  later  than  the  specified  application 
due  date. 

Hand  Carried  Applications.  If  you 
hand  carry  your  application  on  or  before 
the  application  due  date,  it  must  be 
brought  to  the  specified  location  and 
room  number  between  the  hours  of  8:45 
am  and  5:15  pm.  Eastern  Standard 
Time.  If  you  hand  cany  your 
application  on  the  application  due  date. 
it  will  be  accepted  in  the  South  Lobby 
of  the  HUD  Headquarters  Building  at  the 
above  address  from  5:15  pm  to  the  12:00 
midnight.  Eastern  Standard  Time. 

Address  for  Submitting  Applications: 
Your  completed  applications  (one 
original  and  two  copies)  must  be 
submitted  to:  Processing  and  Control 
Branch.  Office  of  Community  Planning 
and  Development.  U.S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.  Room  7251. 
Washington.  DC  20410.  When 
submitting  your  application,  you  should 
include  your  name,  mailing  address 
(including  zip  code)  and  telephone 
number  (including  area  code). 

For  Application  Kits.  Further 
Information,  and  Technical  Assistance: 

For  Application  Kits:  You  may  obtain 
an  application  kit  by  calling  HUD  USER 
at  1-800-245-2691.'  If  you  have  a 
hearing  or  speech  impairment,  you  may 
call  the  following  TTY  number:  1-800^ 
483-2209.  You  may  also  access  the 
appUcalion  kit  on  the  Internet  fr^m 
HUD's  web  site  at  www.hud.gov.  When 
requesting  an  application,  you  should 
refer  to  CDWSP  and  include  your  name, 
mailing  address  (including  zip  code) 
and  telephone  number  (including  area 
code). 

For  Further  Information  and 
Technical  Assistance:  Jane  Karadbil, 
Office  of  University  Partnerships  at 
(202)  708-1537.  ext.  5918.  Hearing-  or 
speech-impaired  individuals  may  call 
HUDs  TTY  number  (202)  70ft-0770,  or 
the  Federal  Information  Relay  Service  at 
1-800-877-8339.  Other  than  the  "SOO" 
number,  these  numbers  are  not  toll-free. 
Ms.  Karadbil  can  also  be  reached  via  the 
Internet  at: 
Jane_R.  _KaradbU8hud.gov. 

n.  Amount  Allocated 

Up  to  S3  million,  plus  any  additional 
funds  recaptured  bom  prior 
appropriations. 


in.  Program  Description:  Eligible 
Applicants;  Qigible  Activities  and  Costs 

(Al  Program  Description 

CDWSP  funds  two-year  grants  to 
institutions  of  higher  education,  area- 
wide  planning  organizations,  and  States 
to  provide  assistance  to  economically 
disadvantaged  and  minority  graduate 
students  who  participate  in  a 
community  development  work  study 
program  and  are  enrolled  full-time  in  a 
graduate  community  building  academic 
degree  program.  Grants  will  cover  the 
academic  period  August  2000  through 
August  2002. 

fBI  Eligible  Applicants 

You  must  demonstrate  that  you  are 
eligible  to  apply  for  the  program.  You 
are  an  eligible  applicant  if  (a)  you  are  an 
institution  of  higher  education  offering 
graduate  degrees  in  a  community 
development  academic  program,  (b)  an 
Area-wide  Planning  Organization  (APO) 
appU'ing  on  behalf  of  two  or  more 
eligible  institutions  of  higher  education 
located  in  the  same  SMSA  or  non-SMSA 
as  the  APO  (as  a  result  of  a  final  rule 
for  the  program  published  at  24  CFR 
570.415,  institutions  of  higher  education 
are  permitted  to  choose  whether  to 
apply  independently  or  through  an 
APO);  or  (c)  a  State  applying  on  behalf 
of  two  or  more  eligible  institutions  of 
higher  education  located  in  the  State.  If 
a  State  is  approved  for  funding, 
institutions  of  higher  education  located 
in  the  Slate  are  not  eligible  recipients. 

(CI  Eligible  Activities  and  Costs 

You  may  request  no  more  than 
S15.000  per  year  per  student,  for  a  total 
of  two  years.  The  total  is  broken  down 
as  follows:  an  administrative  allowance 
of  SI  .000  per  student  per  year:  a  work 
stipend  of  no  more  than  S9,000  per 
student  per  year:  and  tuition,  fees,  and 
additional  support  of  no  more  than 
$5,000  per  student  per  year. 

TV.  Program  Requirements 

lAI  Statutory  Requirements 

You  must  comply  with  all  statutory 
and  regulatory  requirements  apphcable 
to  this  program.  QDWSP  regulations  can 
be  found  at  24  CFR  part  570.415.  Copies 
of  the  regulations  are  available  on 
request  from  HUD  User. 

(Bl  Eligibility  of  the  Degree  Program 

An  eligible  community  building 
academic  degree  program  includes  but 
is  not  limited  to  graduate  degree 
programs  in  community  and  economic 
development,  community  planning, 
community  management,  public 
administration,  public  policy,  urban 
economics,  urban  management,  and 
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urban  planning.  The  term  excludes 
social  and  humanistic  fields  such  as 
law.  economics  (except  for  urban 
economics),  education,  sociology,  social 
work,  business  administration,  and 
history.  The  term  also  excludes  joint 
degree  programs  except  where  both  joint 
degree  fields  have  the  purpose  and 
focus  of  educating  students  in 
community  buildhig. 

You  are  encouraged  to  contact  Jane 
Karadbil  at  the  above  listed  telephone 
number  if  you  have  any  questions  about 
eligibility  of  a  proposed  degree  program. 

ICj  Affirmative  Fair  Housing  Marketing 

You  are  not  required  to  respond  to 
HUD's  affirmative  fair  housing 
marketing  requirements. 

V.  Application  Selection  Process 

I  A)  Two  Types  of  Renews 

Two  types  of  reviews  will  be 
conducted — a  threshold  review  to 
determine  applicant  eligibility  and  a 
rating  based  on  the  selection  criteria  for 
all  applications  that  pass  the  threshold 
review. 


(Bl  Threshold  Criteria  for  Funding 
Consideration 

(1)  General  Threshold  Requirements 

You  must  meet  the  following 
threshold  requirement  before  an 
application  can  be  evaluated,  rated,  and 
ranked: 

(a)  Eligibility.  Yon  must  be  eligible  to 
apply  for  the  program, 
(o)  Cornpliance  with 
nondiscrimination  requirements.  You 
must  comply  with  all  Fair  Housing  and 
civil  rights  laws,  statutes,  regulations, 
and  executive  orders  as  enumerated  in 
24  CFR  5.105(a).  If  you:  (i)  have  been 
charged  with  a  systemic  violation  of  the 
Fair  Housing  Act  by  the  Secretary 
alleging  ongoing  discrimination:  (ii)  are 
a  defendant  in  a  Fair  Housing  lawsuit 
filed  by  the  Department  of  Justice 
alleging  an  ongoing  pattern  or  practice 
of  discrimination;  or  (iii)  have  received 
a  letter  of  noncompliance  findings 
under  Title  VI  of  the  Qvil  Rights  Act, 
Section  504  of  the  Rehabilitation  Act,  or 
section  109  of  the  Housing  and 
Community  Development  Act.  you  are 
not  eligible  to  apply  for  funding  under 
this  NOFA  until  you  have  resolved  such 
charge,  lawsuit,  or  letter  of  findings  to 
the  satisfaction  of  the  Department 

(c)  S'umber  of  students  to  be  assisted. 
You  may  request  funding  for  as  many  as 
five  students,  and  in  no  case,  for  no  less 
than  three  students,  since  work  plan 
and  other  facets  of  the  evaluation  are 
assessed  in  the  context  of  the  number  of 
students  for  whom  funding  is  requested. 
If  your  application  requests  fewer  than 


three  or  more  than  five  students  per 
institution,  it  will  be  disqualified. 

(d)  Eligibility  of  the  applicant  and  its 
proposed  academic  degree  program 
You  must  demonstrate  that  vou  are 
eligible  to  participate  in  the  program,  by 
demonstrating  that  you  are  either  an 
institution  of  higher  education  that 
offers  graduate  degrees  in  at  least  one 
eligible  community  building  academic 
program  or  you  are  an  APO  or  State 
submitting  an  appUcation  on  behalf  of 
such  institutions.  Your  application  must 
also  demonstrate  that  each  institution 
participating  in  your  program  has  the 
faculty  to  carry  out  its  activities  under 
your  program.  Each  work  placement 
agency  must  be  involved  in  community 
building  and  must  be  an  agency  of  a 
State  or  unit  of  local  government,  an 
area-wide  planning  organization,  an 
Indian  tribe,  or  a  private  nonprofit 
orgaqization. 

Te)  Graduation  rotes.  You  must 
maintain  at  least  a  50  percent  rate  of 
graduation  of  students  frt>m  the  FY  1997 
funding  round,  which  covered  school 
years  September  1997  to  September 
1999.  in  order  to  be  eligible  to 
participate  in  the  ctirrent  round  of 
CDWSP  funding.  If  you  were  fimded 
under  the  FY  1997  CDWSP  hmding 
round  and  did  not  maintain  such  a  rate, 
you  will  be  excluded  from  participating 
in  the  FY  2000  funding  round. 

(C)  Factors  for  Award  Used  ToBvaluate 
and  Rate  Applications 

To  review  and  rate  applications,  the 
Department  may  establish  panels 
including  persons  not  currenUy 
employed  by  HUD  to  obtain  certain 
expertise  and  outside  points  of  view, 
including  views  from  other  Federal 
agencies.  You  will  be  evaluated 
competitively  and  ranked  against  all 
other  applicants  that  have  applied  for 
the  same  funding  pn3gram. 

(Dl  General  Factors  for  Award  Used  To 
Evxiluate  and  Rank  Applications 

The  factors  for  rating  and  ranking 
your  application,  and  maximum  points 
for  each  factor,  are  provided  below.  The 
maximum  number  of  points  for  each 
program  is  100.  The  rating  of  your 
organization  and  staff,  unless  otherwise 
specified,  will  include  any  sub- 
contractors, consultants,  sub-recipients, 
and  members  of  consortia  that  are  firmly 
committed  to  your  project,  to  the  extent 
of  their  participation. 

( 1 )  Quality  of  the  Academic  Program 
(30  points  if  you  have  never  received 

a  CDWSP  grant)  (25  points  if  vou  have 

previously  received  a  CDWSP  grant). 
HUD  will  evaluate  the  quality  of  the 

academic  program  you  offer  (or  in  the 


case  of  an  application  from  an  APO  or 
State,  those  offered  by  the  institutions 
included  in  your  application)  including, 
without  limitation,  the: 

(il  Quality  of  your  course  offerings  in 
terms  of  their  depth,  sophistication, 
quality,  and  emphasis  on  applied 
coursework; 

(ii)  Appropriateness  of  vour  course 
offerings  for  preparing  students  for 
careers  in  community  building:  and 

(iii)  Qualifications'of  your  faculty  and 
percentage  of  their  time  devoted  to 
teaching  and  research  in  community 
building. 

(2)  Quality  of  the  Work  Placement 
Assignments  (15  Points) 

HUD  will  evaluate  the  extent  to  which 
participating  students  will  receive  a 
sufficient  number  and  variety  of  work 
placement  assigmnents.  the  assignments 
will  provide  practical  and  useful 
experience  to  students  participating  in 
your  program,  and  the  assignments  will 
further  the  participating  students' 
preparation  for  professional  careers  in 
community  building.  In  applying  this 
factor,  HUD  will  consider  the  quality  in 
terms  of  relevance  to  commimity 
building  and  variet>-  of  work  placement 
agencies  and  the  quality  and  variety  of 
projects/experiences  al  each  agency  and 
overall.  You  must  have  a  plan  for 
rotating  students  among  work 
placement  agencies.  Students  engaging 
in  community  building  projects  through 
an  institution  of  higher  education  may 
do  so  only  through  a  commuiuty 
outreach  center,  which  will  in  that 
instance  be  considered  a  work 
placement  agency  even  if  the 
community  building  projects  are 
undertaken  with  or  through  a  separate 
organization  or  entitv.  AccordingJv. 
students  engaging  in  community 
building  through  an  institution  of  higher 
educations  outreach  center  should  do 
so  during  only  part  of  their  academic 
program  and  should  rotate  to  other  work 
placement  agency  responsibilities 
identified  tn  the  CDWSP  regulations. 

(3)  Effectiveness  of  Program 
Administration  (18  Points) 

HUD  will  evaluate  the  degree  to 
which  you  will  be  able  to  coordinate 
and  administer  your  program.  HUD  will 
allocate  the  maximum  poinLs  available 
under  this  criterion  equally  among  the 
following  three  considerations,  e.xcept 
that  the  maximum  points  available 
under  this  criterion  will  be  allocated 
equally  only  between  (i)  and  (ii),  where 
you  have  not  previously  administered  a 
CDWSP-funded  program. 

(i)  The  strength  and  clarity  of  vour 
plan  for  placing  CDWSP  students  on 
rotating  work  placement  assignments 
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and  for  monitoring  CDWSP  students' 
progress  Imth  academically  and  in  their 
work  placement  assignments; 

(ii)  The  degree  to  which  the 
individual  who  will  coordinate  and 
administer  your  program  has  clear 
responsibility,  ample  available  time, 
and  sufficient  authority  to  do  so; 

(iii)  The  effectiveness  of  your  prior 
coordination  and  administration  of  a 
CDWSP-funded  program,  where 
applicable  (including  the  timeliness  and 
completeness  of  your  compliance  virilh 
CDWSP  reporting  requiremeots).  In 
addressing  the  timeliness  of  reports,  you 
should  review  your  prior  CDWSP  grant 
agreements  and  reports  and  compare 
when  reports  were  due  with  when  the 
reports  actually  were  submitted.  You 
should  also  describe  your  timeliness  in 
drawing  down  grant  funds. 

(4)  Demonstrated  Commitment  of  the 
Applicant  to  Meeting  the  Needs  of 
Economically  Disadvantaged  and 
Minority  Students  (10  Points) 

HUD  will  evaluate  youi  commitment 
to  meeting  the  needs  of  economically 
disadvantaged  and  minority  students  as 
demonstrated  by  your  policies  and 
plans,  and  past  efforts  and  successes  in. 
recruiting,  enrolling  and  financially 
assisting  economically  disadvantaged 
and  minority  students,  including  the 
provision  of  reasonable 
accommodations  for  students  with 
disabilities.  If  you  are  an  APO  or  State. 
HUD  will  consider  the  demonstrated 
commitment  of  each  institution  of 
higher  education  on  whose  behalf  you 
are  applying;  HUD  will  also  consider 
your  demonstrated  commitment  to 
recruit  and  hire  economically 
disadvantaged  and  minority  students. 

(5)  Rates  of  Graduation  (7  Points) 
HUD  will  evaluate  the  rates  of 

students  previously  enrolled  in  a 
community  building  academic  degree 
program,  specifically  (where  applicable) 
graduation  rates  from  any  previously 
funded  CDWSP  academic  programs  or 
similar  programs.  This  factor  measures 
the  rate  of  graduation  for  all  applicable 
years  and  awards  points  based  on  the 
extent  to  which  the  applicant  exceeds  a 
50%  graduation  rate  each  applicable 
year. 

(6)  Extent  of  Financial  Commitment  (10 
Points) 

HUD  will  evaluate  vour  commitment 
and  ability  to  assure  that  CDWSP 
students  will  receive  sufficient  financial 
assistance  above  and  beyond  the 
CDWSP  funding  to  complete  their 
academic  program  in  a  timely  manner 
and  without  working  in  excess  of  20 
hours  a  week  during  the  school  year. 


When  addressing  this  issue,  you  should, 
among  other  responsive  information, 
delineate  the  full  costs  budgeted 
annually  for  a  student,  explain  the  basis 
for  your  budget  and  explain  how  the 
financial  assistance  package  you  will 
offer  to  each  CDWSP  student  will  meet 
that  budget.  You  should  have  an 
adequate  means  of  addressing 
reasonable  variations  in  budget  needs 
among  students  and  for  addressing 
emergency  financial  needs  of  students. 

(7)  Likelihood  of  Fostering  Students' 
Permanent  Employment  in  Community 
Building  (10  Points  if  You  Have  Never 
Received  a  CDWSP  Grant)  (15  Points  if 
You  Have  Previously  Received  a 
CDWSP  Grant) 

HUD  will  evaluate  the  extent  to  which 
your  proposed  program  will  lead 
participating  students  directly  and 
immediately  to  permanent  employment 
in  community  building,  as  indicated  by: 

(i)  Your  past  success  in  placing  your 
graduates  (particularly  CDWSP-funded 
and  similar  program  graduates,  where 
applicable)  in  permanent  employment 
in  community  building;  and 

(ii)  The  amount  of  faculty/staff  time 
and  resources  you  devote  to  assisting 
students  (particularly  students  in 
CDWSP-funded  and  similar  programs, 
where  applicable)  in  finding  permanent 
employment  in  community  building. 

VI.  Application  Submission 
Requirements 

lA)  Content  of  Application 

Your  application  should  include  an 
original  and  two  copies  of  the  items 
listed  below.  In  order  to  be  able  to 
recycle  paper,  you  should  not  submit 
applications  in  bound  form;  binder  clips 
or  loose  leaf  binders  are  acceptable. 
Also,  please  do  not  use  colored  paper. 

(1)  Transmittal  Letter,  which  must  be 
signed  by  your  Chief  Executive  Officer, 
or  his  or  her  designee.  If  a  designee 
signs,  your  application  must  contain  a 
copy  of  the  official  delegation  of 
signatory  authority.  The  letter  must 
contain  an  assurance  that  you  were  not 
awarded  a  CDWSP  grant  in  Fiscal  Year 
1997  (which  was  to  cover  the  school 
years  August  1997  to  August  1999)  or 
were  awarded  a  Fiscal  Year  1997  grant 
and  had  a  50  percent  or  higher  rate  of 
graduation  of  CDWSP  students  funded 
through  the  grant. 

(2)  Designation  of  your  degree 
program(s)  under  which  students  will 
be  educated. 

(3)  Executive  Summary. 

(4)  Narrative  statement  addressing  the 
Factors  for  Award  in  Section  V.  No 
attachments  are  permitted. 

(5)  Management/Work  Plan. 


(6)  Recipient/Student  Binding 
Agreement.  HUD  does  not  provide  a 
model  or  sample  format  for  this 
document. 

(7)  Recipient/ Work  Placement 
Agreement.  HUD  does  not  provide  a 
model  or  sample  format  for  this 
document. 

(8)  Budget.  Using  the  forms  provided 
for  the  August  2000  through  August 
2002  funding  period. 

(9)  Application  for  Federal 
Assistance(HUD-424). 

(10)  Standard  Form  for  Assurances — 
Non-Construction  Programs  (SF-424B). 

(11)  Drug-Free  Workplace 
CertificaUon  (HUD-50070). 

(12)  CertificaUon  of  Payments  to 
Influence  Transactions  (Form  HUD- 
50071). 

(13)  Applicant/Recipient  Disclosure 
Update  Report  (HUD-2880). 

(14)  Assurance  regarding  the 
applicant's  financial  management 
systems. 

IBj  Final  selection 

If  your  application  passes  the 
threshold  requirements,  it  will  be  rated 
and  then  ranked  based  on  its  total  score 
on  the  selection  factors.  Your 
application  will  be  considered  for 
selection  based  on  its  rank  order.  HUD 
may  make  awards  out  of  rank  order  to 
achieve  geographic  diversity,  and  may 
provide  assistance  to  support  a  number 
of  students  that  is  less  than  the  number 
requested  under  your  application  or  a 
lower  funding  level  per  student,  in 
order  to  provide  assistance  to  as  many 
highly  ranked  applications  as  possible 

If  there  is  a  tie  in  the  point  scores  of 
two  applications,  the  rank  order  will  be 
determintd  by  the  scores  on  the 
selection  factor  entitled  "Quality  of  the 
Academic  Program."  The  application 
with  the  most  points  on  this  factor  will 
be  given  the  higher  rank.  If  there  is  still 
a  tie.  the  rank  order  will  be  determined 
by  the  applicants'  scores  on  the 
selection  factor  entitled  "Effectiveness 
of  program  administration."  The 
application  with  the  most  points  for  this 
selection  factor  will  be  given  the  higher 
rank. 

If  there  are  insufficient  funds  to  fund 
an  application,  even  if  the  request  is 
reduced  to  the  minimum  number  of 
students  which  could  be  funded  (i.e.. 
three  students  per  institution  of  higher 
education).  HLTO  may  select  the  next 
ranked  application  which  would  not 
exceed  the  funding  left  available  and 
still  fund  the  minimum  number  of 
students  allowed. 

HUD  reserves  the  right  to  make 
selections  out  of  rank  order  to  provide 
for  geographic  distribution  of  funded 
CDWSPs.  If  HUD  decides  to  use  this 


option,  it  will  do  so  only  if  two  adjacent 
HUD  regions  do  not  yield  at  least  one 
fimdable  CDWSP  on  the  basis  of  rank 
order.  If  this  occurs,  HUD  will  hmd  the 
highest  ranking  applicant  within  the 
two  regions. 

HUD  reserves  the  right  to  reduce  your 
amount  of  funding  in  order  to  fund  as 
miuiy  highly  ranked  applications  as 
possible.  Additionally,  if  funds  remain 
after  funding  the  highest  ranked 
aprlicaUon,  HUD  may  fund  part  of  the 
next  highest  ranking  application  (as 
long  as  it  would  provide  assistance  to 
the  minimum  number  of  students 
required  to  be  served)  in  a  given 
program  area.  If  you  turn  down  the 
award  offer.  HUD  will  make  the  same 
determination  for  the  next  highest- 
ranking  application.  If  funds  remain 
after  all  selections  have  been  made,  the 
remaining  will  be  carried  over  to  the 
next  fiinding  cycle's  competition. 
(C)  Negotiations 

After  selections  have  been  made,  HUD 
may  require  wiiuiers  to  participate  in 
negotiations  to  determine  the  Grant 
Budget.  In  cases  where  HUD  cannot 
successfully  conclude  negotiations,  or 
you  fail  to  provide  HUD  with  requested 
information,  an  award  will  not  be  made. 
In  such  instances,  HUD  may  elect  to 
offer  an  award  to  the  next  highest 
ranking  applicant,  and  proceed  with 
negotiations  with  the  next  highest 
applicant. 

Vn.  Corrections  to  Deficient 
Applications 

After  the  application  due  date.  HUD 
may  not.  consistent  with  24  CFR  part  4. 
subpart  B.  consider  unsolicited 
information  from  you.  HUD  may  contact 
you.  however,  to  clarify  an  item'  in  the 
application  or  to  correct  technical 
deficiencies.  You  should  note,  however, 
that  HUD  may  not  seek  a  clarification  of 
items  or  responses  that  improve  the 
substantive  quality  of  your  response  to 
any  eligibihty  or  selection  criterion. 
Examples  of  curable  (correctable) 
technical  deficiencies  include  failure  to 
submit  the  proper  certifications  or 
failure  to  submit  your  application 
containing  an  original  signature  by  an 
authorized  official.  In  each  case.  HUD 
will  notify  you  in  writing  by  describing 
the  clarification  or  technical  deficiency. 
HUD  will  notify  you  by  facsimile  or  by 
return  receipt  requested.  You  must 
submit  clarifications  or  corrections  of 
technical  deficiencies  in  accordance 
with  the  information  provided  by  HUD 
within  14  calendar  days  of  the  date  of 
receipt  of  the  HUD  notification.  If  you 
do  not  correct  the  deficiency  within  this 
time  period,  your  application  will  be 
rejected  as  incomplete. 
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Vm.  Environmentai  Requirements 

This  NOFA  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for.  or  otherwise  govern  or 
regulate  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish.  re\ise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1).  this  NOFA  is 
categorically  excluded  fitim 
environmental  review  under  the 
National  Envirorunental  Policy  Act  of 
1969.  as  amended  (42  U.S.C  4321)  and 
no  Finding  of  No  Significant  hnpact  is 
needed.  In  addition,  the  provision  of 
assistance  under  this  NOFA  is 
categorically  excluded  fi^m 
environmental  review  under 
§  50.19(b)(3)  and  (b)(9). 

K.  Other  Matters 

(A)  Federalism,  Executive  Order  13132 
This  notice  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  comphance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of 
Executive  Order  13132  (entiUed 
"Federalism"). 

(Bj  Prohibition  Against  Lobbying 
Activities 


Applicants  for  funding  under  this 
NOFA  (except  Indian  Housing 
Authorities  established  by  tribal 
govenmienls  exercising  their  sovereign 
powers  with  respect  to  expenditures 
specifically  permitted  by  Federal  law) 
are  subject  to  the  provision  of  section 
3 1 9  of  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1991.  31  U.S.C.  1352  (the 
Byrd  Amendment)  and  to  the  provisions 
of  the  Lobbying  Disclosure  Act  of  1995, 
Pub.  L,  104^5  (December  19,  1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87.  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  Executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment,  or 
modification.  The  Bvrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  paj-ments  and.  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 


be  submitted.  The  certification  and  the 
SF-LLL  are  included  in  the  application 
kit. 

The  Lobbying  Disclosure  Act  of  1995. 
Pub.  L.  104-65  (December  19.  1995). 
which  repealed  section  1 1 2  of  the  HUD 
Reform  Act  and  resulted  in  elimination 
of  the  regulations  at  24  CFR  part  86. 
requires  all  persons  and  entities  who 
lobby  covered  Executive  or  Legislative 
Branch  officials  to  register  with  the 
Secretar>-  of  the  Senate  and  the  Clerk  of 
the  House  of  Representatives  and  file 
reports  concerning  their  lobbying 
activities. 

ICj  Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUT)  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4.  subpart  A.  published  on  April  1 
1996  (61  FR  1448).  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  tvpes  of 
assistance  administered  by  HUD  On 
January  14. 1992,  HUD  published,  at  57 
FR  1942.  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documenution.  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

(1)  Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  dociunentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  ivill  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUp's  implementing  regulations  at  24 
CFR  part  IS.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  tijis  .NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis. 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
coimection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
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reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

ID)  Section  103  of  the  HUD  Reform  Act 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a). 
codified  in  24  CFR  part  4.  apply  to  this 
funding  competition.  The  regulations 
continue  to  apply  until  the 
annoimcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  regulations  from 


providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  imfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 
Applicants  or  employees  who  have 
ethics-related  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  HUD's 
Ethics  Law  Division  (202)  708-3815 
(voice),  (202)  708-1112  (TTY).  (These 
are  not  toll-free  numbers.)  For  HUD 
employees  who  have  specific  program 
questions,  the  employee  should  contact 
the  appropriate  Field  Office  Counsel  or 


Headquarters  Counsel  for  the  program  to 
which  the  question  pertains. 

(E)  Catalog  of  Federal  Domestic 
Assistance 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is:  14.234. 

X.  Authority 

Section  107(c)  of  tlie  Housing  and 
Community  Development  Act  of  1974.  as 
amended  (42  U.S.C.  5301  et  seq.)  authorizes 
CDVVSP.  Regulations  for  the  program  appear 
at  24  CFR  570.415. 

Dated:  December  7. 1999. 
Lawrence  L.  Thompson. 
Deputy  Assistant  Secretary  for  Policy 
Development. 

(PR  Doc.  99-32112  Filed  12-10-99:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  450 

[Doeliet  No.  FAA-1 999-6265;  Notice  99-17] 
RIN  2120-AG76 

Financial  Responsibility  Requirements 
for  Licensed  Reentry  Activities 

agency:  Federal  Aviation 
AdministiatioE  (FAA).  DOT. 
ACTK3N:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  FAA  is  soliciting 
commeats  on  proposed  financial 
responsibility  and  allocation  of  rislc 
requirements  for  reentry  activities 
carried  out  under  an  FAA  license.  An 
additional  comment  period  extending 
through  January  21.  2000.  on  the  notice 
of  proposed  rulemaking  published 
October  6,  1999  at  64  FR  54448-54472. 
is  provided  for  this  purpose. 
DATES:  Comments  must  be  received  by 
January  21.  2000. 
AOORESSES:  Comments  on  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  .No.  FAA-1999-6265.  400 
Seventh  Street  SW..  Room  Plaza  401, 
Washington.  tK)  20590.  Comments  may 


be  filed  and  examined  in  room  Plaza 
401  lietween  10:00  and  5  p.m. 
weekdays,  except  Federal  holidays. 
Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMSJ  at  the 
following  Internet  address,  using  the 
instructions  indicated  at  that  web  site: 
http://dms.dot.gov/. 

FOB  FURTHER  INFORMATION  CONTACT:  Ms. 
Esta  M.  Rosenberg,  Attorney-Advisor, 
Regulations  Division,  Office  of  the  Chief 
Counsel.  Federal  Aviation 
Administration,  U.S.  Department  of 
Transportation  (202J  366-9320. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  October  6, 1999,  the  FAA's 
Associate  Administrator  for  Conmiercial 
Space  Transportation  published  a  notice 
of  proposed  rulemaking  (NPRM) 
entitled,  "Financial  Responsibility 
Requirements  for  Licensed  Reentry 
Activities"  (Notice  No.  99-17,  64  FR 
54448-54472).  The  NPRM  solicited 
conunents  on  the  FAA's  approach  to 
implementing  and  assuring  compliance 
with  financial  responsibility 
requirements  for  licensed  reentry 
activities.  Comments  were  solicited  for 
a  60-day  period,  with  a  docket  closing 
date  of  December  6, 1999. 

The  FAA  received  two  requests  for  an 
extension  of  time  of  60  days  in  which 


to  submit  comments  on  the  NPRM.  One 
request  was  submitted  by  the  Chairman, 
risk  Management  Working  Group  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  A 
second  request  was  submitted  jointly  by 
three  aerospace  companies.  The 
requests  were  based  on  the  need  for 
additional  time  to  analyze  issues  raised 
by  the  NPRM  in  the  interest  of 
developing  more  focused,  thoughtful 
and  responsive  comments. 

Additional  Comment  Period 

The  comment  period  closed  on 
December  6. 1999,  which  prevented  an 
extension.  In  order  to  allow  interested 
members  of  the  public  additional  time 
for  a  more  thorough  review  of  issues 
and  drafting  of  responsive  comments, 
the  FAA  finds  that  it  is  in  the  public 
interest  to  reopen  the  comment  period. 
Accordingly,  the  comment  period  is 
reopened  through  January  21,  2000. 
Late-filed  conunents  will  be  considered 
to  the  extent  practicable.  However,  no 
further  extension  of  the  comment  period 
is  contemplated. 

Issued  in  Wasiiington,  DC.  on  December  6. 
1999. 

Joflcph  A.  Hawldns, 
Deputy  Associate  Administrator  for 
Commercial  Space  Transportation. 
[FR  Doc.  99-32272  Filed  12-9-99:  9:56  ami 
aiujNa  cooe  «»io-ij-*i 
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REMINDERS 

The  items  in  this  list  were 
editorially  csmpilei:)  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  trom 
this  list  has  no  legal 
significance. 

ROLES  GOING  INTO 
EFFECT  DECEMBER  13, 

1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 
Delaware;  published  10-12- 

99 
District  of  Columbia; 
published  10-27-99 
Maryland;  published  10-28- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Texas;  published  10-13-99 
Hazardous  waste  program 
autt>onzations: 

Georgia:  published  10-14-99 
Pestiades;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2.4-dtchloropt>enoxyacebc 

add;  published  12-13-99 
Clomazooe:  published  12- 
13-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Communications  Act  of 
1934;  non-accounting 
safeguards; 

implementation;  published 
11-12-99 
Radio  stations;  table  of 
assignments: 
Ohio;  published  11-4-99 
FEDERAL  TRADE 
COMMISSION 
Privacy  Act:  implementation; 

published  12-13-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Virginia;  published  12-13-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


Contracting  by  negotiation; 
published  12-13-99 
SECURmES  AND 
EXCHANGE  COMMISSION 

Investment  companies 
lnvestri>ent  advisers, 
-temporary  exemption; 
published  12-6-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations: 
Connecticut;  published  11- 

12-99 
Maine;  published  11-12-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ain«orthines.s  directives: 
Boeing:  published  11-26-99 
General  Electric  Co.; 
published  11-26-99 
Noise  standards: 
Propeller-driven  small 
airplanes:  published  10- 
13-99 

TREASURY  DEPARTMENT 
Alcohol.  Tot>acco  and 
Firearms  Bureau 

Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996; 
implementatiori 
Plastic  explosr/es:  detection 
agents  requirement: 
published  10-14-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedural  mles: 
Penalty  mail  use  in  location 
and  recovery  of  missing 
children;  published  12-13- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Eggs  and  egg  products: 
Shell  eggs;  refrigeration 
requirements;  comments 
due  by  12-21-99: 
published  10-22-99 
Sheep  and  lamb  promotion, 
research,  and  inlomiation 
order;  comments  due  by  12- 
23-99:  published  11-23-99 
AGRICULTURE 
DEPARTMENT 
Aniinal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tubensjlosis  in  cattle  and 
bison — 


State  and  area 
classifications: 
comments  due  by  12- 
20-99:  published  10-20- 
99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 


Beluga  whale;  Cook  Inlet, 
AK,  stocit  designation  as 
depleted;  comments  due 
by  12-20-99:  published 
10-19-99 
Fishery  conservation  and 
management: 

Caribbean.  Gulf,  and  South 
Atlantic  fisheries — 
Gull  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  12-20-99; 
published  11-4-99 
Magriuson-Stevens  Act 
provisions — 
Essential  fish  habitat; 
comments  due  by  12- 
23-99;  published  11-8- 
99 
Marine  mammals: 
IrKKfental  taking — 
BP  Exploration  (Alaska), 
Beaufort  Sea;  offshore 
0(1  and  gas  platfonns 
construction  and 
operation;  comments 
due  by  12-21-99: 
published  10-22-99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Information  disclosure; 
comments  due  by  12-20- 
99:  published  10-21-99 
Civilian  health  and  medical 
program  ol  unifonned 
services  (CHAMPUS): 
TRICARE  program- 
Double  coverage;  third 
party  recoveries; 
comments  due  by  12- 
20-99;  published  10-19- 
99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Generic  maximum 
achievable  control 
technology 

Surge  control  and  bottoms 
receiver  vessels; 
commerits  due  by  12- 
22-99:  published  11-22- 
99 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Pre-pnoduction  certification 
procedures;  compliance 


assurance  programs: 
reconsideration  petition. 
comments  due  by  12- 
20-99;  published  11-S- 
99 
Air  programs: 
Outer  Continental  Shelf 
regulations — 
Califomia;  consistency 
update;  comments  due 
by  1220-99;  published 
11-19-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Indiana:  comrnents  due  by 
12-20-99;  published  11- 
18-99 
Air  quality  imptemeniation 
plans;  approval  and 
promulgation:  vanous 
States: 

California;  comments  due  by 
12-20-99;  published  11- 
19-99 
Colorado  el  al :  comments 
due  by  12-20-99: 
published  11-19-99 
Indiana;  comments  due  by 
12-20-99;  published  11- 
18-99 
Source-specific  plans — 
Salt  River  Pima-Maricopa 
Indian  Community.  A2, 
comments  due  by  12- 
23-99;  published  11-23- 
99 
Sail  River  Pima-Maricopa 
Indian  Community.  A2, 
comments  due  by  12- 
23-99:  published  H-23- 
99 
Pestickle  programs: 
Pesbckle  container  and 
containment  standards; 
comments  due  by  12-20- 
99:  published  10-21-99 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Metolachtor:  comments  due 
by  12-20-99:  published 
10-21-99 
Pynproxyfen;  comments  due 
by  12-20-99:  published 
10-21-99 
Pynthiobac  sodium  salt; 
comments  due  by  12-20- 
99:  published  10-20-99 
Sethoxydim:  comments  due 
by  12-20-99:  published 
10-21-99 
Tebutenozide,  etc., 
comments  due  t>y  12-20- 
99:  published  10-21-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update:  comments  due 


IV 
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by  12-21-99;  published 
10-22-99 
Toxic  substances; 
Invertoiy  update  njle; 
amendments;  comments 
due  by  12-24-99; 
published  10-22-99 
Significant  new  uses — 
Ethane.  2-chkxo-1.1.1.2- 
tetraftuoro-.  etc.; 
comments  due  by  12- 
20-99;  published  11-19- 
99 
Water  programs; 
Water  quality  planning  and 
management;  comments 
due  By  12-22-99; 
published  10-1-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments; 
Flonda;  comments  due  by 
12-23-99;  published  11-4- 
99 
Georgia;  comments  due  tjy 
12-23-99;  published  11-4- 
99 
Texas;  comments  due  t)y 
12-20-99;  published  11-2- 
99 
Radio  arxJ  television 
broadcasting; 
Class  A  low  power 
television  service; 
establishment;  comments 
due  by  12-21-99; 
published  10-22-99 
Radio  stations;  table  of 
assignfnents 

Louisiana;  comments  due  by 
12-20-99;  published  11-4- 
99 
Ohio;  comments  due  by  12- 
20-99    published  11-4-99 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Asset  purchase  restrictions; 
comments  due  by  12-20-99; 
D.jbiished  9-21-99 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  njles; 
Franchising;  disclosure 
requirements  and 
prohibitions;  comments 
due  by  12-21-99; 
published  10-22-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biological  products; 
Blood  safety  initiative: 
comment  penod  extended 
and  public  meeting; 
comments  due  by  12-22- 
99;  published  11-9-99 
Food  additives; 


Adjuvants,  production  aids, 
and  sanitizers — 
3  9-bis(2.4-bis(1-methyl-1- 
pnenylethyljphenoxy)- 
2.4,8.10-tetraoxa-3.9- 
diphosphaspiro 
[S.Slundecane; 
comments  due  by  12- 
23-99;  published  11-23- 
99 
Human  dmgs  and  biological 
products. 

Evidence  to  demonstrate 
efficacy  of  new  drugs 
against  letfial  or 
permanently  disabling 
toxic  substances  wfien 
efficacy  studies  ethically 
cannot  be  conducted; 
comments  due  by  1 2-20- 
99;  published  10-5-99 
Protection  of  human  subjects 
Investigational  human  drugs 
and  biologies; 
determination  that 
informed  consent  is  not 
feasible  or  is  contrary  to 
best  interests  of 
recipients,  etc.;  comments 
due  by  12-20-99; 
published  10-5-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing; 
Public  housing  resident 
management  corporations; 
direct  funding;  comments 
due  by  12-20-99; 
published  10-21-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
CorKession  contracts; 
solicitation,  award,  and 
administration 
Economic  analysis; 
comments  due  by  12-22- 
99   published  11-22-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health 
Samples  used  to  determine 
respirable  dust  level  when 
quartz  is  present;  program 
policy  letter  comments 
due  by  12-23-99; 
published  11-23-99 
NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standanjs; 
Solid  matenals  release  at 
licensed  taalittes; 
regulatory  frameworlc; 
com.-nents  due  by  12-22- 
99;  published  10-19-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  manne  officers  and 
seamen; 


Manning  requirements — 
Federal  pilotage  for 
foreign-trade  vessels  in 
Maryland;  comments 
due  by  12-20-99. 
published  10-21-99 
Ports  and  watenrays  safety; 
l>4ew  YoiV  Harbor.  NY; 
safety  zone;  comments 
due  by  12-20-99; 
published  11-19-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations; 

Digital  flight  data  recorder 
regulations  for  Boeing  737 
airplanes  and  for  Part  125 
operations:  revisions; 
comments  due  by  12-20- 
99:  published  11-18-99 
Ainworthiness  directives: 
Bob  Fields  Aerocessones: 
comments  due  by  12-23- 
99:  published  10-29-99 
Boeing;  comments  due  by 
12-20-99;  published  11-5- 
99 
Bombardier,  comments  due 
by  12-22-99:  published 
11-22-99 
Cessna;  comments  due  by 
12-20-99;  published  11-4- 
99 
Fokker  comments  due  by 
12-20-99;  published  11- 
19-99 
Lockheed;  comments  due 
by  12-23-99;  published 
11-8-99 
McDonnell  Douglas: 
comments  due  by  12-20- 
99:  pubHshed  11-4-99 
Pilatus  Aircraft  Ltd.: 
comments  due  tly  12-23- 
99:  published  11-23-99 
Class  C  airspace,  comments 
due  by  12-23-99:  published 
11-5-99 
Class  E  airspace:  comments 
due  by  12-23-99;  published 
11-23-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  AdmtnistrBtion 
Pipeline  safety 
Gas  transmission  and 
hazardous  liquid  pipelines 
in  high  consequence 
areas;  enhanced  safety 
and  environmental 
protection;  comments  due 
by  12-20-99:  published 
10-21-99 
TREASURY  DEPARTMENT 
Customs  Servica 
Financial  and  accounting 
pnxedures; 


Customs  duties,  taxes,  fees 
and  interest: 
underpayments  and 
overpayments  interest; 
comments  due  by  12-20- 
99:  published  10-20-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Qualified  lessee  construction 
allowances'  shcrt-term 
leases:  comments  due  tiy 
12-20-99:  published  9-20- 
99 
Tax-exempt  bonds  issued 
by  State  and  local 
governments;  arbitrage 
and  related  reslnctions: 
definition  of  investment- 
type  property:  comments 
due  by  12-23-99; 
published  8-25-99 

UST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Lavrs 
Update  Sennce)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  ftttp:// 
www.naragov.ledreg 

The  text  of  laws  is  not 
published  in  the  Federal 
Ragiater  but  may  be  ordereo 
m  "slip  law"  (individual 
pamphlet)  forni  from  the 
Supenntendent  of  Documents, 
U  S,  Govemment  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-18081.  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:A 
www.aceess.gpogownara/ 
index, html.  Some  laws  may 
not  yet  be  available, 

S.  14ia/P.L.  106-130 

To  provide  for  the  holding  of 
court  at  Natchez,  Mississippi, 
in  the  same  manner  as  court 
IS  held  at  Vicksburg. 
Mississippi,  and  for  other 
purposes  (Dec,  6,  1999;  113 
Stat,  1677) 

H.R.  449/P.L.  10»-131 
Gateway  Visitor  Center 
Authonzation  Act  of  1999 
(Dec-  7.  1999;  113  Stat,  1678) 
H.R.  SSSW.L.  106-132 
To  designate  a  portion  of 
Gateway  National  Recreation 
Area  as  'Worio  War  Veterans 
Part(  at  Miller  Field",  (Dec,  7. 
1999;  113  Stat    1681) 
H.R.  747/P.L.  106-133 
Anzona  Statehood  and 
Enabling  Act  Amendments  of 
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1999  (Dec,  7,  1999;  113  Stat, 
1682) 

H.R.  746/P.L  106-134 
To  amend  the  Act  that 
established  the  Keweenaw 
National  Histoncal  Park  to 
require  the  Secretary  of  the 
Interior  to  consider  nominees 
of  vanous  local  interests  in 
appointing  members  of  the 
Keweenaw  National  Histoncal 
Park  Advisory  Commission, 
(Dec,  7,  1999:  113  Stat   1684) 
H.R.  791/P.L  106-135 
Star-Spangled  Banner  hJational 
Hislonc  Trail  Study  Act  of 
1999  (Dec.  7.  1999:  113  Stat, 
1685) 

H.R.  97(VP.L.  106-136 
Perkins  County  Rural  Water 
System  Act  of  1999  (Dec.  7, 
1999:  113  Stat    1688) 
H.R.  1794m.L.  106-137 
Concerning  the  participation  of 
Taiwan  in  the  World  Health 


Organization  [WHO]   (Dec,  7, 
1999,  113  Stat,  1691) 
H.R.  207WP.L.  106-138 
Terry  Peak  Land  Transfer  Act 
of  1999  (Dec  7,  1999:  113 
Slat,  1693) 

H.R.  28a8ff>.l_  106-139 
To  amend  tfie  Immigration 
and  Nationality  Act  to  provide 
that  an  adopted  alien  who  »s 
-  less  than  18  years  ot  age 
may  be  considered  a  child 
under  such  Act  if  adopted  with 
or  after  a  sibling  who  is  a 
child  under  such  Act,  iDec,  7, 
1999;  113  Stat,  1596) 
H.R.  288»P.U.  106-140 
To  amend  the  Central  Utah 
Project  Completion  Act  to 
provide  for  acquisition  of  water 
and  water  nghts  (or  Central 
Utah  Proiect  purposes, 
completion  of  Central  Utah 
project  facilities,  and 
implementation  of  water 


conservation  measures,  (Dec 

7,   1999;  113  Stat    1698) 

H.R.  32S7/P.L.  106- 

41  State  Rexibility  Clanfication 

Act  (Dec,  7,  1999;  113  Stat 

1699) 

HJ.  Res.  65/P.L.  106-142 

Commending  the  Wortd  War  ii 

veterans  who  fought  in  the 

Battle  of  the  Bulge,  and  for 

other  purposes   (Dec,  7,  1999 

113  Stat,  1701) 

S.  28/P.L  106-143 

Four  Comers  Interpretive 

Center  Act  (Dec   7.  1999    113 

Stat.  1703) 

S.  416/P.L.  106-144 

To  direct  the  Secretary  of 

Agncutture  to  convey  to  the 

city  of  Sisters,  Oregon,  a 

certain  parcel  of  land  for  use 

in  connection  with  a  sewage 

treatment  facility,  (Dec,  7, 

1999:  113  Stat,  1708) 

Last  List  December  9.  1999 


PuWIc  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  maii 
notifk:afton  service  of  newly 
enacted  public  laws.  To 
subscn"be.  go  to  www.gsa.gov/ 
archiveVpubiaws-l-html  or 
send  E-mail  to 
listservewww.gsa.^v  with 
the  following  text  message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note;  This  service  is  stncOy 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
speafic  inquines  sent  to  this 
address 
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CFR  CHECKUST 


TIM 


Stock  Numbef 


Prtc*       FtovWonOau 


This  checklist,  prepared  by  the  Oltice  of  the  Federal  Register,  is 

publis.hed  weeWy^  It  is  arranged  in  the  order  ot  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  astensk  C)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  lor  sale  at  the  Government  Pnnnng 

Ollice. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

AHacted).  which  is  revised  monthly. 

The  CFR  IS  available  free  on-line  through  the  Government  Pnnting 

Office's  GPO  Access  Service  at  http://www.access  gpogov/nara/ctr/ 

index  html  For  inlormation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (loll  tree)  or  202-512-1530, 

The  annual  rate  for  subscnption  to  all  revised  paper  volumes  is 

S951 ,00  domestic.  $237,75  additional  lor  foreign  mailing. 

IVIail  orders  to  the  Supenntendent  ot  Documents.  Attn,  New  Orders, 

P  O,  Box  371954,  Pittsburgh,  PA  15250-7954,  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202) 

512-1800  Irom  8:00  am,  to  4:00  p  m,  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

jNie  Stock  Numbw  Prtco       HwrtiioB  Oeto 

1,  2  (2  Reserved) (3«K)3«-00001-«) SOT     'Jon  1.  19W 

3(1997  CornpJation 
and  Ports  IM  ond  __  __ 

101)  (849-03»-OC002-^) 20.M 

4  (8«9-03e-00003-2) 7.00 


]U^               (M«)3»-0OT37-7) MM  JO"  '■  "W 

60-139'  .■.:'. (869-03M0038-5) 42.M  ^  ]•  \J^ 

ljO-199            (869-034-00039-3) 17,m  Jon.  1.  1999 

200-1199  (869-038-00040-7) '  28,00  Jon.  I.  1999 

1200-£nd „  (849-038-00041-5) 24.OT  Jon,  1,  1999 

^299"*'     (849-038-00042-3) 25.OT  Jon.  1,  1999 

300-799' (849-038-Q0043-I)  34.00  J»>. '■   W 

600-End  (849-038-00044-0) 24.M  Jon.  1.  1999 

^99"*'               (849-038-00045-8) 32,OT  Jon,  1.  1999 

lOOO-End'.'.:" ..,..(849-038-00044-6) 37.OT  Jon,  1.  1999 

lIlJ?"**"             (869-038-00048-2)   29.OT  Apr.  1.  1999 

200-239           {86'W)38-O0049-I) 34,OT  Apr.  1.  1999 

240-€nd  '.' (849-038-00050-J)  44,00  Apt.  1.  1999 

^*j9^''*'     (869-038-00051-2)  48,00  Apr.  1,  1999 

40t«nd'.: (869-038-00052-1) 14,00  Apr,  1,  1999 


5  P«rt«:  „  „ 

H599                     (869-038-00004-1) 37,M 

700-1199 -(869-038-0000^) 27  .OT 

I200-€nd  6(6  „^ 

Resen/ed)  (869-038-00006-7) 44JM 

7  Pant:  „  „ 

1-26     _. (869-038-00007-5) 25.OT 

27-52 (869-03W30008-3) 32.m 

5>209     (849-038-00009-1) 20.M 

210-299         (849-038-0OT10-5) 47,OT 

300-399              (849-038-00011-3) 25.OT 

aOO-699           (869-038-0OT12-1) 37.m 

700-899                (86«)38-00013-0) 32.OT 

900-999          (869-038-«)014-«) 41.OT 

34OT 
55.TO 
19.OT 
34.OT 


1000-1199    (849-038-00015-4) 

1200-1599  (869-038-000 16-4) 

1600-1899  (869-038-00017-2) 

1900-1939  (869-038-0mi8-)) 

1940-1949    (86W)38-0miM) 

1950-1999  (86W)38-O0O2O-2) 41.OT 

2000-ffKl (869-038-00021-1)  27.OT 

g  (869-038-00022-9)  36.M 

1-199               (869-038-0OT23-7) 42m 

200-tnd  (869-038-00024-5) 37.M 

10  Parts:  ..„ 

1-50               (869-038-00025-3) 42.OT 

51-199              (869-038-00026-1) 34.M 

200-499      (849-038-00027-0) 33.OT 

SOO-Btd  (869-038-0C028-8)  43,M 

11  (869-038-0X29-6),  20.M 

12  Part*:  ,,„ 

1-199          (869-038-om30-0) 17.00 

200-219         (869-038-00031-8)  2000 

220-299      (869-038-00032-6) 40  OT 

-300-199      (869-03»-00033-« 25.OT 

500-599 (869^)38^)0034-2)  24.OT 

600*kJ  (869-038-00035-1) 45.m 

13  (869-038-00036-9) 25.M 


'Jon.  1,1999 
sjon  1.  1999 

Jon.  1.  1999 
Jon,  1   1999 

Jon,  1,  1999 

Jor,  1,  1999 
Jon.  1,  1999 
Jon,  I,  1999 
Jan.  1,  1999 
Jon,  1.  1999 
Jon.  1,  1999 
Jon,  I,  1999 
Jon,  1.  1999 
Jon.  1  1999 
Jon.  1,  1999 
Jon.  1.  1999 
Jon.  1,  1999 
Jon,  1.  1999 
Jon,  1,  1999 
Jan.  1,  1999 

Jon,  1.  1999 

Jan,  1  1999 
Jon.  1.  1999 

Jan.  I,  1999 
Jon  1,  1999 
Jon  1,  1999 
Jon,  1.  1999 

Jon,  1   1999 

Jon.  1,  1999 
Jon.  1.  1999 
Jon,  1.  1999 
Jon,  1.  1999 
Jan.  1.  1999 
Jon.  1.  1999 

Jon.  1,  1999 


19  Parts:  „  ^ 

1-140         (869-038-0OT53-9) 37O0 

141-199      (869-038-00054-7) 36.OT 

200-£nd  (869-038-0OT55-5)  18.OT 

20  Parts: 

1-399  (869-038-0M56-3)   30,OT 

400-499        (869-038-00057-1) 5I.OT 

50(Wnd  (869-038-00058-0)  44,OT 

21  Part*: 

1-99  

100-169  .. 
170-199  .. 
200-299 
300-499 


.„. (869-038-00059-8) 24M 

(869-038-00060-1) 28.OT 

(869-038-00061-0) 29.OT 

(869-038-D0062-8) HOT 

Mu-TT (849-038-00043-6)  SOOT 

500-599      (869-03M0064-4)  28.m 

600-799     (849-038-00065-2) 9.OT 

800-1299 (849-038-00066-1)  35.OT 

1300-£nd (869-038-00067-9)  I4O0 

22  Parts:  .,„ 

1-299          (869-038-00068-7)  44.OT 

300-£nd  (869-038-00069-5)  32.OT 

23  „.„ (869-038-0OT70-9) 27  .OT 

24  Parts: 

0-199         (869-038-0OT71-7) 34.OT 

200-499      (869-O38-0OT72-5) 32.m 

50CW99     (869-038-OOT73-3)  18.OT 

700-1699'    (869-038-OOT74-1) 40.OT 

1 700-End (869-038-0OT7W)) 18.OT 

25  (869-038-0m76^) 47.OT 

26  Parts: 

Ml  0-1-1  60  (869-038-0M77-6)   27,OT 

12 161-1.169 (869-038-0OT78-4)  50.OT 

Hi  170-13OT (869-038-0OT7^2)  34.m 

IIl301-14OT (869-038^)0080-6)  25.OT 

|Ii'401-1.440 (869-O38-00081-4) 43.OT 

Si  441-1  5OT   (869-038-00082-2)  30.OT 

Ill'5OI-1640  (869-038-00083-1) 27,OT 

S 1  641-1.850 (869-038-00084-9)  35OT 

Hi  851-1,907  (869-038-00085-7) 40,OT 

II19O8-I.IOM  (869-O38-O0086-5)  38OT 

II  1.1OTI-1.14OT  (869-038-00087-3) 40,OT 

lll,1401-£nd  : (869-038-00088-1) 55.00 

2:29              (86W)38-0008M) 39.M 

30-39  :.;..; (869-038-00090-3) 28.ot 

4(M9    _....  (849-036-00091-1)  17OT 

50-299    „ (849-038-00092-0)  21.OT 

300-499 (849-038-00093-8)  37.m 

500-599    (849-038-00094-4) HOT 

600-End - (849-038-00095-4) HOT 

27  Parts: 

1-199  „ 


Apt  1,  1999 
Apr,  1,  1999 
Apr,  1,  1999 

Apr  1.  1999 

Apr.  1  1999 

'Apr,  1,  1999 

Apr,  1.  1999 
Apr.  1,  1999 
Apr  1,  1999 
Apr.  1,  1999 
Apr,  1.  1999 
Apr  1,  1999 
Apt  1  1999 
Apr.  1  1999 
Apr,  1.  1999 

Apr.  1.  1999 
Apr.  1.  1999 

Apt  1  1999 

Apr.  1,  1999 
Api.  1,  1999 
Apr,  1,  1999 
Apr,  1.  1999 
Apr  1.  1999 

Apt,  1,  1999 

Apr,  1.  1999 
Apt.  1  1999 
Apr.  1,  1999 
Apr,  1.  1999 
Apr,  1.  1999 
Apr  1  1999 
'Apr.  1  1999 
Apr  1  1999 
Apr  1,  1999 
Apr,  1,  1999 
Apr,  1.  1999 
Apr  1,  1999 
Apr,  1,  1999 
Apt,  1,  1999 
Apr,  1.  1999 
Apr,  1,  1999 
Apr,  1,  1999 
Apt,  1.  1999 
Apr,  1  1999 
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VJl 


TItl* 


Pitca 
17O0 


Stock  Nuinbar 
JOO-ftid  (869-03»-000»7-l) 

28  Parta: 

0-«  (869-038-00098-9) 39.m 

«-end  (869-038-00099-7)  32,OT 

29  Parta: 

0-99  (869-038-OT10fr4) 

100-499 (849-038-OT101-2) 

500-899 (849-038-OT102-1) 

900-1899 (869-038-OT 103-9) 

1900-1910  (§§  19OT  to 

1910.999)  (869-038-OT106-7) 46.OT 

1910  (§§  1910.10OT  10 

«!<»  (869-038-OT  1 05-5) 

"11-1925  .-. (869-038-OT  1 06-3) 

IW* (86W)3M)0107-I) 

1927-€nd (e49-038-OT10»^)) 

30  Parts: 

'-199  (869-038-00109-8) 

200-499 (869-038-OT1 10-1) 

'OWnd  (869-038-OT1 1 1-0) 35.OT 

31  Parts: 

0-199  (849-038-OTI 12-8) 

200-€nd  (849-03M0113-4) 

32  Parts: 

1-39.  Vol.  I 

1-39.  Vol.  II .^...  jfm 

1-39.  Vol.  ui :"".•"■  ,g;oo 

I-IW  (849-03*00114-4) 44.OT 


28.OT 
13.m 
40.OT 
21.OT 


28OT 
I8,OT 
3000 
43.OT 

35.OT 
30.OT 


21. ra 

48.OT 


15.OT 


'»l-399 = (849-038-OTl  15-2) 

<00-629 (84?-038-OTl  14-1) 

630-499 (869-038-OT117-9) 

700-799 (869-038-OT1 18-7) 

800-£nd  (869-038-001 19-5) 

33  Parts: 

'-12^  (849-038-OTl 20-9) 

125-199 (869-038-OT121-7) 41.M 


S5.OT 
32OT 
23.OT 
27,OT 
27.OT 

32.OT 


.  (84W)3fra)094-2) 53.ro        Apr,  1,  1999 


200-£nd  (e69-038-OT  122-5) 33O0 

34  Parts: 

'-299  (869-038-ro  123-3) 28.OT 

300-399 (869-038-M 124-1) 25.ro 

«(Wnd  (869-038-ro  125-0) 46ro 

35  {869-034-OT 126-2) 14.ro 

36  Parts 

1-199 (869-038-OT  127-6) 21O0 

200-299 (869-038-OT  128-4)  2300 

300-£nd  {869-038-OT  129-2) 38.ro 

37  (869-038-OT  130-6)  29,ro 

38  Parts: 

0-17  (869-038-OT131-4) 37.ro 

'8-£n<*  (869-038-ro  132-2) 41.OT 

3» (869-036-ro  133-1) 24O0 

40  Parts: 

•-^»  (869-038-OT  134-9) 3300 

50-51   (869-038-OT135-7) 25.ro 

52(5201-52.1018) (849-03»-ro  136-5) 33  ro 

52(52.1019-€nd)  (e49-038-ro  137-3) 37OT 

53-59  (869-038-roi38-l) 19ro 

40  (649-038-OT139-0) 59OT 

61-62  (869-038-ro  140-3)  19ro 

63(63.1-63.1119) (869-038-00141-1)  ,.. ,  58OT 

63  (63,1200-£nd)  (869-038-OT  1 42-0)   .  36ro 

4*-"   (869-03S-OT 143-8) HOT 

'2-«  »49^J3»-00144-6) 41.ro 

«l-«  (849-038-00145-4) 33  OT 

8*  - - (849-038-00146-2) 59.ro 

87-135 (849-038-roi46-l) 53O0 

136-149 («4W)38-OT14»-9) 40.ro 

150-189 (86»^)38-roi49-7)  3S.ro 

1'0-2S9 (869-038-OT150-1) 23O0 


Apt.  1.  1999 

July  1,  1999 
July  1,  1999 

JJy  I,  1999 

July  1,  1999 

'July  1,  1999 

July  1,  1999 

July  1,  1999 

July  i,  1999 
July  1,  1999 
Jiiy  1,  1999 
Jiiy  1,  1999 

July  I,  1999 
July  1,  1999 
July  I.  1999 

July  I.  1999 
July  1.  1999 


1984 
1984 
1984 
1999 
1999 


2  July  1 

'July  I 

2  July  1 
July  1 
July  I, 
July  1.  1999 
July  1,  1999 
July  1.  1999 
July  1.  1999 

July  1.  1999 
July  1,  1999 
July  I.  1999 

July  1.  1999 
July  1.  1999 
July  1,  1999 

July  I,  1998 

July  I,  1999 
July  1  1999 
July  1,  1999 

July  1.  1999 


July  1, 
July  1, 


1999 
1999 


July  1.  1999 

July  1,  1999 
July  1  1999 
July  1.  1999 
July  1.  1999 
July  1.  1999 
July  1.  1999 
July  1.  1999 
July  1,  1999 
July  1.  1999 
JJy  1.  1999 
July  1.  1999 
July  1.  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 
July  1.  1999 
July  1,  1999 


"<■•  Stock  NuiMmt 

260-265 (869-038-OT151-9) 

264-299 (849^)38-M152-7) 

300-399  (869-03fr^)0153-5)  . 

«W24 (849-038-M154-3) 

*25-499 (849-038-roi55-l) 

'00-789 (849-038-roi54-0) . 

TK-fmi  (849-03»-roi57-8)  . 

41  Chaptsrs: 

1.  1-1  lo  1-10  ■ 

1.1-11  lo  AppendU.  2  (2  9»sene<a".'.'..Z..Z. 

3~6 .«...„. 

7 „ ~~ 

8 — -Zizirmr™ 

9  , „ _ 


32,ro 

33  .OT 
24.OT 
34.n 
44O0 

42.ro 
23.ro 

iiro 

13.OT 
I4OT 
6.OT 
4.50 
13O0 
9,50 
I3.OT 
I3.ro 


10-17 „..„. 

18.  Vol.  I.  Ports  1-5  : r 

18,  Vol,  II,  Ports  6-19 Z 

18  vol.  III.  Ports  20-52 ."  jjoo 

I'-lOO  13^)0 

1-100  (849-038-roi58-4)  14.OT 

39.ro 

i4.ro 

I5,OT 


101  {849-038-OT 159-4) 

10!-2ro ,(849-038-ro  160-6) 

201-€nd  {e69-038-M14l-6) 

42  Parts: 

!:399  (869-034-OT161-1) 


3400 


«10-429 (869-034-roi62-9) 4l.ro 

^XhinO  (849-034-OT163-7) 51.OT 

43  Parts: 

1-999  (869-034-OT  164-5)  30OT 

1000-end  (e69-034-roi65-3) 48O0 

44  (869-034-OT166-1) 

45  Parta: 

'-W  (869-038-roi68-3) 33m 

200-499 (869-034-roi68-8) 14.OT 

500-1199 „ (849-034-roi49-4) 30.ro 

1200-€nd (84»^)34-roi70^))  39OT 

46  Parts: 

'-40 (849-034-OT171-8) 24ro 

41-69 (869-034-roi72-6)  2I.OT 

'0-89  „ (869-034-OT17>4)  8ro 

»0-l39 ..(869-034-M 174-2)  26  OT 

1*5-155 (869-034-OT  175-1)     ,  14OT 

156-165 (869^)34-ro  176-9)  19OT 

'66-199 (869-034-OT  177-7)    ,  25OT 

200-499 (869-034-OT178-5) 22,OT 

500-End  (869-034-00179-3) 16,OT 


Jliy  1,  1999 
July  1  1999 
July  1  1999 
July  1,  1999 
July  I,  1999 
JJy  1  1999 
July  1   1999 

'July  1.  1984 
>July  1  1984 
>July  1,  1984 
^July  1,  1984 
^July  I,  1964 
>July  1  1984 
=  July  1.  1984 
^July  1,  1984 
'July  1,  1984 
'July  1,  1984 
=  Jtjy  I  1984 
JJy  I,  1999 
July  1  1999 
JUy  1.  1999 
Jity  1,  1999 


Oct,  1,  1998 
Oct  1  1998 
Oct,  1,  1998 

Oct  I,  1998 
<5cl  I   1996 


4800       Oct   I   1996 


36.OT 
27,OT 
24.OT 
37.ro 
4QOT 


47  Parts: 

0-19  (849-034-roi80-7) 

20-39  (869-034-OT181-5) 

«>-49  (869-034-ro  182-3) 

70-79  (869-0JII-OTI83-1) 

80-£nd  (869-034-OT  164-0) 

48  Chapters: 

1  (Ports  1-51)  (86W)34-OT  185-8) SLOT 

1  (Ports  52-99)  (849-034-ro  186-6)     .        29  OT 

2  (Ports  201-299) (869-034-OT  18 7-4)  34OT 

3-6 (869-034-ro  188-2)  29OT 

'-14  (869-034-OT  189-1)      ,      32OT 

15-28  (869-034-OTI90-4) 33ro 

29-£nd  (869-034-roi91-2) 24OT 

49  Parta: 

1-99 _ (869-034-roi92-l)  31.OT 

100-185 (86»'034-OT193-9)  50  OT 

186-199 (869-034-ro  194-7)  llOO 

200-399 (86W)34-roi9S-5) 46OT 

^00-999 (869-034-OT196-3) 54.ro 

1000-1199  (869-034-roi97-1) 17.OT 

1200-€nd (869-034-OT198-0) 13.m 

50  Parta: 

1-199  {869-034-ro  199-8) '  42  ro 

200-599 (869-034-00200-5) 22O0 


Oct  I  1999 
Oct  1,  1998 
Oct,  1,  1998 
Od,  1,  1998 

Oct  I  1998 
Oct  1  1998 
Oct,  1,  1998 
Oct.  1.  1998 
Oct,  I  1998 
Oct  1  1998 
Oct  I  1996 
Oct  1  1998 
Oct  1   1998 

Oct,  1,  1998 
Oct  1  1998 
Oct  1  1998 
Oct  1  1996 
Oct   1    1998 

Oct   1  1998 

Oct,  1  1998 

Oct  1  1998 

Oct,  1  1998 

Oct  1  1998 

Oct  1  1998 

Oct  1  1998 

Ocl.  1   1996 

(3ct  1    1998 

Oct  I    1996 

Oct  1   1996 

Oct  1,  1998 

Oct  I,  1998 

(Jet  1   1998 

Ocl  1   1996 
Oct  I.  1996 
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Tin* 

600-fnd 


Slock  Numdw  Pnc* 

.  (8«»-0Jl-0C201-3) JlOO 


RtvWonOlM 
Oct.  1.  19W 


IW8 
1998 
1997 
1996 


CFR  Index  ore)  Ftidings  „  ,   ,_„ 

Aids (869-O38-00047-4) 4800        Jar.  1.  1999 

Complete  1998  CfB  set '51.00  '"* 

Mcioftche  CFR  Edition:  ,,,-- 

Subscnption  (moiled  OS  issued)  247a) 

individuol  copies '.00 

Complete  set  (one-time  mailing)  247iJ0 

Complete  set  (one-time  moiling)  2M.0O 

Because  mie  3  s  ix  annua  comp*ition.  It»  «*xne  and  at  previous  vakmei 

sIKxia  be  reioneO  o!  a  peimonenl  teleteoce  souce 
iThe  JJy  1    19«5  e<»tior  o(  32  CF5  Potts  1-189  conlars  a  note  only  la 

Pdts  1-39  remsve   Fa  me  fun  text  o(  tne  Defense  Aciwsiiion  BegUonons 

n  Pals  1-39  consJt  it>e  itiree  CFB  volumes  osueo  as  ol  July  1   1984  conta««ng 

iltie  yt)  1  1985  e<«tion  o(  41  CFB  Chopleis  1-100  contore  a  note  orty 
la  Chopleis  1  to  49  nclusve.  Fa  itie  Ml  text  o(  aocutemenl  re^iotions 
r  cnoJteis  1  lo  4«  coisdt  ttie  eleven  CFB  volumes  ssueO  as  o(  J>Jy  1. 
1  ?84  caitonng  ttiose  cfioplefs 

!  No  oTiendments  lo  it«  volume  oeie  ptomulgotea  cU'ng  ttie  peioa  Jonuoy 
I  1998  tuougn  Decembei  31  1998,  The  CFB  volume  ssuea  os  a  Joiuoy 
1   1997snouklbe'eiane<l  '  ^  .    ^ 

■No  onenOnenB  lo  this  volume  weie  piomiJgotea  dimg  the  penod  «prt 
1  1998  ihiough  Aoi*  1  1999  Itie  CFB  vctjTie  ssuea  os  a  Aprt  I.  1998. 
shaio  oe  leiored.  ^        ,  .^ 

•No  omenonenls  to  ihB  vod/ne  weie  pcomiigoted  a»rg  lt»  penod  JUy 
1  1998.  Ihiou^  Jiiy  1.  1999.  the  Cf«  volume  issued  os  a  July  l  1996  should 
be  retored. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

l!^r  7"**"  \t  "^^  •"*"•■  '^"'"'"  ""*'*^'  '•"''  ""^P  "•  Sood  thing  coming.  To  keep  our  subscnption 
pnces  down,  the  Govemment  Printing  Office  mails  each  subscriber  only  one  renn.al  nonce  You  can 
earn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/sear  code  on 
the  top  line  of  your  label  oji/ioH/i/nf/i/iMam/i/f.-  ' 


A  renewal  nolice  will  be 
sent  approximaieK  90  days 
before  the  shoiiii  dale. 


.A  renewal  nonce  will  be 
sem  approximaicly  9<)  davs 
befombe  shown' date. 


:  AFR    SMITH212J 

:  JO.HN    SMITH 

•  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DeC97R  I 


•/• 


;  AFRDO    SvirK212J 

;  JOHN    SMITH 

'  212  MAIN-  STREET 

FORESTVILLH  MO  lO" 


To  be  sure  that  your  serMce  continues  without  interruption,  please  return  vour  renewal  notice  promptly 
It  your  subscnption  serMce  is  discontinued,  simply  send  your  mailine  label  from  am  issue  lo  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance:  Your  scr^ice 
will  be  reinstated.  i<-ui  >i.nn.<. 

To  change  your  address:  Please  SEND  YOLR  M.MLI.NG  LABEL,  along  uith  vour  new  address  to 
DC  2WO2-9373"'      Documents.  .Atm:  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM.  Wa.shington. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL  alone  with 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Branch  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 

Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
n  VTS  Its  Easy! 

' — 1    » '^'J.  enter  my  subscnption! s)a.s  follows:  To  fax  vour  orders  |202)  512-2250 

Phone  your  orders  (2021  512-1800 

subscnptions  to  Federal  Register  (FR):  .ncludin^  the  daily  Federal  Register,  monthlv  Index  and  List 

of  CFR  Sections  Affected  I LS A 1.  al  S607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  S555  each  per  year. 

J::^:^!:n7.1sZ::t';::^-^^n^  "^  '■"'"""  '^"•^  do^es^c  postage  a„d  ha„dU„g.  a„d  IS  suh,ec.  ,0  Change. 


Oder  Processing  Code 

*5468 


VSA 


Companj  or  pcreonai  name 


iPle*«;  type  or  pnnl) 


Additional  addiess/attemion  line 


Street  address 


Cil\.  Slale.  ZIP  code 


Daytime  phone  including  area  code 

Purchase  onJer  number  (optional  t 

VES     NO 
MaywcnokejwrmuMtakbniatdalilctoMlKrniaaers?      Q]   Q 


Please  Choose  .Method  of  Pa>  meni: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
LJ   GPO  Deposit  .Account  |  ,     !     |     |     '  -  ~ 

I — I   VISA       Lj  MasterCard  .Account 


TT- 


•  Credit  card  expirauun  dalei 


Thank  you  for 
your  order.' 


.Authon/ing  signature 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pinsburgh.  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 


The  Federal  Register  is  published  daily  if 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  ttie  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register. 

One  year:  S220  00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Onler  ProcMSing  Coda: 

*5419 


Charge  your  order. 
It's  Easy! 
\Z\  YES.  enter  the  following  indicated  subscription  in  24x  microfiche  format:  po  fax  your  orders  (202)  S12-22iW 


.  Federal  Register  (MFFR) 


D  One  year  at  $220  each 
D  Six  months  at  $110 
-  Code  of  Federal  Regulatioos  (CFRM7)      D  One  year  at  $247  each 


Phone  vour  orders  (202)  512-1800 


The  total  cost  of  ray  order  is  $  — 
International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handUng  and  is  subject  to  change. 
Please  Choose  Method  of  PayoicDt: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account         I     I     I     I     I 
I    I  VISA      n  MasterCard  Account 


(Please  type  or  prim) 


>n 


Street  address 


City.  State.  ZIP  code 


(Credit  card  expiiation  date) 


Thank  you  for 
your  order! 


Daytime  plione  including  area  code 


Purchase  onlcr  number  (optional)                                                        ^^ 
MayactidujniriwneAiddiwsatalabtetoolberniailen?     { j  { | 


Autliorizing  signanire 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Piltsbuigh.  PA  15250-7954 


>idB!?.^. 


/^^^^  ^W 


Public  Papers 
of  the 

Presidents 
oftiie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 


Published  by  the  Office  of  the  FedenU  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 
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Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
NorthMrest  Agricultural  Products;  correction,  69682 

Agriculture  Department 

See  Agricultural  Research  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Farm  Service  Agency 
See  Food  and  Nutrition  Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Utilities  Service 
NOTICES 
Meetings: 
Small  Farms  Advisory  Committee,  69681-69682 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  foreign: 

Citrus  fruit;  country  of  origin;  CFR  correction,  69629 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request  69682— 
69683 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  conse^ 
judgments: 
AlUedSignal  Inc.  and  Honeywell  Inc.,  69784-69797 

National  cooperative  research  notifications: 
Advanced  Lead-Acid  Battery  Consortium,  69797 
Auto  Body  Consortium,  Inc..  69797-69798 
Biotechnology  Research  &  Development  Corp.,  69798 
Catalytica  Advanced  Technologies,  69798 
CommerceNet  Consortium,  Inc..  69799 
ESkP  Technology  Cooperative,  69799 
lAP  Research,  Inc.,  69799 
Intevac.  Inc.,  69799 
Motorola,  Inc..  etal.,  69799-69800 
National  Center  for  Manufacturing  Sciences,  Inc.,  69800 
Pharmacia  Biotech:  Arrayed  Pnmei  Extension  Research 

Consortium,  69800 
Semiconductor  Research  Corp.,  69800-69801 
Telematics  Suppliers  Consortiiun,  Inc.,  69801 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Under-represented  minority  students;  biostatistics, 
epidemiology,  and  occupational  safety  and  health; 
knowledge  and  skills  increase,  69769-69774 
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Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  Services  Office — 
Assets  for  Independence  Demonstration  Program, 
68821-68852 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Pugef  Soimd,  WA;  vessel  traffic  service;  radio 
frequencies,  69633-69636 

Commerce  Department 

See  Economic  Development  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementetion  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
Macedonia,  69743-69744 
Romania,  69744-69746 
Special  access  and  special  regime  programs: 
Outward  Processing  Program;  participating  requirements. 
69746 
Textile  and  apparel  categories: 
Outward  Processing  Program;  implementation  and 
enforcement,  69746-69748 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Ameri Corps*  programs- 
National  Direct  program  funds;  application  guidelines 
and  pre-applicaUon  conference  calls.  69748-69749 

Defense  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  69749 

Economic  Development  Administration 

RULES 

Economic  Development  Administration  Reform  Act  of 
1998;  implementation,  69865-69879 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  re\iew;  comment  request.  69749- 
69750 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Secretary  of  Energy  Advisory  Board.  69750 
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Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous:  national  emission  standards: 
Chromium  emissions  from  hard  and  decorative 

chromium  electroplating  and  anodizing  tanks,  etc.. 
69637-69643 
Reporting  and  recordkeeping  requirements,  69636-69637 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69755-69756 
Submission  for  OMB  review;  comment  request.  69756- 
69759 
Meetings: 

Science  Advisory  Board,  69759' 
Project  XL  (excellence  and  leadership)  innovative 
technologies  projects: 
Louisville  and  lefferson  County  Metropolitan  Sewer 
District,  KY:  pretreatment  project  agreement 
availability,  69759-69760 
Toxic  and  hazardous  substances  control: 

Lead-based  paint  activities  in  target  housing  and  child- 
occupied  facilities;  State  and  Indian  Tribe 
authorization  applications — 
Puerto  Rico,  69760-69762 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69683 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives; 

New  Piper  Aircraft,  Inc..  69629-69631 
Class  D  airspace.  69631-69633 
PROPOSED  RULES 
Airworthiness  directives; 

Airbus.  69674-69676 
General  rulemaking  procedures: 

Plain  language  and  removal  of  redundant  and  outdated 
material.  69853-69863 
NOTICES 
Advisory  circulars;  availability,  etc.; 

Aircraft  products  and  parts — 
Altimeter  errors  at  cold  temperatures.  69812-69813 
Passenger  facility  charges;  applications,  etc.; 

Valdosta  Regional  Airport,  GA,  69813-69814 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities; 
Submission  for  OMB  review;  comment  request,  69762- 
69763 
Meetings;  Sunshine  Act.  69763 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  69763 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Various  States,  69644-69660 
PROPOSED  RULES 
Flood  elevation  determinations: 

Various  Stales,  69676-69680 
NOTICES 
Disaster  and  emergency  areas; 

California,  69763 


Massachusetts,  69763-69764 
Preparedness; 
Offsite  radiological  emergency  preparedness  program; 
services  fee;  2000  FY  hourly  rate,  69764 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  69754-69755 
Hydroelectric  applications;  correction,  69821 
Applications,  bearings,  determinations,  etc.: 

El  Paso  Natural  Gas  Co.,  69750-69751 

Northern  Border  Pipeline  Co.,  69751 

Northern  Natural  Gas  Co..  69751-69752 

Northwest  Pipeline  Corp.,  69752 

Panhandle  Eastern  Pipe  Line  Co..  69752 

Southern  Company  Services,  Inc.,  69752 

Southern  Natural  Gas  Co.,  69753 

Transwestem  Pipeline  Co.,  69753 

Tnmkline  Gas  Co.,  69753 

Williston  Basin  Interstate  Pipeline  Co.,  69754 

Federal  Highway  Administration 

NOTICES 

Meetings: 

Intelligent  Transportation  Society  of  America.  69814 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies; 

Formations,  acquisitions,  and  mergers,  69765 
Meetings;  Sunshine  Act,  69765 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  69765- 
69768 
Fair  Credit  Reporting  Act: 

Disclosure  charges.  69769 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds; 
Axa  Global  Risks  US  Insurance  Co.;  termination,  69817 
Mid-Century  Insurance  Co..  69817 

Fish  and  Wildlife  Service 

NOTKES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Leonard  Farm.  CO:  Preble's  meadow  jumping  mouse, 
69778-69779 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 

Avecia,  Inc..  69774 
Meetings: 

Medical  Devices  Advisory  Committee.  69774 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69684—69685 
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Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Codex  Alimentarius  Commission — 

Food  Import  and  Export  Inspection  and  Certification 
Systems  Committee.  69685-69686 

Forest  Service 

NOTICES 

Environmental  statements:  notice  of  intent: 
Mississippi  National  Forests,  69686-69691 
Rogue  River  National  Forest,  OR,  69691-69692 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Jackson  Band  of  Miwuk  Indians  of  )ackson  Rancheria 

69779-69780 
Little  Traverse  Bay  Bands  of  Odawa  Indians,  MI.  69780- 
69781 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  69817-69818 

International  Trade  Administration 

NOTICES 

Antidumping: 
Dynamic  random  access  memory  semiconductors  of  one 
megabit  or  above  (DRAMs)  from — 
Korea,  69694-69718 
Large  and  small  diameter  carbon  and  alloy  seamless 
standard,  line,  and  pressure  pipe  from — 
Japan  and  South  Africa.  69718-69723 
Oil  country  tubular  goods  from — 

Korea,  69723 
Synthetic  indigo  from — 

China,  69723-69730 
Tin  mill  products  from — 
Japan,  69730-69731 
Antidumping  and  coimtervailing  duties: 

Administrative  review  requests.  69693-69694 
Countervailing  duties; 
Structural  steel  beams  from — 
Korea,  69731-69741 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 
Meetings; 
Actuarial  Examinations  Advisory  Committee,  69681 

Justice  Department 

See  Antitrust  Division 
See  Parole  Commission 


NOTICES 

Pollution  control;  consent  judgments: 

BP  Amoco  et  al..  69784 

HPS&R.  Inc..  69784 

Land  Management  Bureau 

NOTICES 

Meetings: 
Resource  Advisory  Coimcils — 
Northwest  Colorado.  69781-69782 
Southeast  Oregon,  69782 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act.  69801-69802 
National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  69802 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Occupant  crash  protection — 
Head  impact  protection.  69665-69672 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  69814-69817 

National  Institutes  of  Health 

NOTICES 

Meetings; 
Improving  medical  implant  performance  through  retrieval 

information;  challenges  and  opportimities: 

technology  assessment  conference,  69774-69775 
National  Institute  of  Allergy  and  Infectious  Diseases, 

69775-69776 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  69775 
National  Institute  of  Environmental  Health  Sciences, 

69777 
National  Institute  on  Alcohol  Abuse  and  Alcoholism. 

69776-69777 
National  Institute  on  Drug  Abuse,  69776 
Scientific  Review  Center,  69777 

National  Labor  Relations  Board 

NOTICES 
Privacy  Act; 
Systems  of  records.  69802-69804 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management; 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Reporting  and  recordkeeping  requirements;  correction. 
69673 
International  fisheries  regulations: 

Pacific  tuna:  harvest  quotas,  69672-69673 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  69741- 
69742 
Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Ramirez,  Ricardo,  69742 


VI 


Federal  Register / Vol.  64,  No.  239/Tuesday,  December  14,  1999/Contents 


Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Atlantic  tunas,  swordfish.  and  sharks:  errata  sheet 
availability,  69742-69743 

National  Park  Service 

NOTICES 

Agency  infonnation  collection  activities: 
Submission  for  0MB  review;  comment  request,  69782- 
69783 
Boundary  establishment,  descriptions,  etc.: 
Fort  Sumter  National  Monument,  SC;  Fort  Moultrie  Unit, 
69783 
Environmental  statements;  availability,  etc.: 
Lake  Champlain  Valley,  NY,  VT,  and  MA;  special 
research  study,  69783 

National  Science  Foundation 

NOTICES 

Meetings: 
Biological  Infrastructure  Advisory  Panel,  69804 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  69804 
Geosciences  Special  Emphasis  Panel,  69804-69805 
Information  and  Intelligent  Systems  Special  Emphasis 

Panel,  69805 
Physics  Special  Emphasis  Panel,  69805 

Organization,  functions,  and  authority  delegations: 
Director,  69805 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  69805-69806 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co.,  69806 

GPU  Nuclear,  Inc.,  et  al.,  69807 
Meetings;  Stinshine  Act,  69807 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  69801 

Public  Debt  Bureau 

See  Fiscal  Service 
NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  69818-69820 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 


Rural  Business-Cooperative  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69683 

Rural  Housing  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69683 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69683 

Securities  and  Excliange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board,  69808-69811 
National  Association  of  Securities  Dealers,  Inc.,  69821, 
69811-69812 

T«xtlle  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

NOTKES 

Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  69812 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

See  Public  Debt  Bureau 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Htunan  Services,  Children  and 
Families  Administration.  69823-69854 

Partm 

Department  of  Transportation,  Federal  Aviation 
Administration,  69855-69865 

Part  IV 

Department  of  Conunerce,  Economic  Development 
Administration,  69867-69881 


Research  ami  Special  Programs  Administration    . 

RULES 

Pipeline  safety: 
Gas  and  hazardous  liquid  pipeline  repair,  69660-69665 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

Foreign  Quarantine  Notices 

CFR  Correction 

In  Title  7  of  the  Code  of  Federal 
Regulations,  parts  300  to  399,  revised  as 
of  January  1, 1999,  page  200.  first 
column,  §  319.28  is  corrected  in 
paragraph  (b)(1),  second  and  twentieth 
lines,  by  removing  "Japan"  and  adding 
in  its  place  "the  country  of  origin". 
IFR  Doc.  99-55541  Filed  12-13-99;  8:45  ami 
B4LLING  CODE  1S0S-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-69-A0;  Amendment  39- 
11464;  AD  99-26-05] 

RIN  2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  inc.  Models  PA-25,  PA- 
25-235.  PA-25-260.  PA-28S-160,  PA- 
28S-180,  PA-32S-300,  PA-28-151,  and 
PA-28-161  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  the  following  airplanes  that 
Incorporate  certain  Facet  (manufactured 
by  the  Purolator  Products  Company) 
induction  air  filters: 
— All  The  New  Piper  Aircraft,  Inc. 

(Piper)  Models  PA-25.  PA-25-235. 

PA-25-260,  PA-28S-160,  PA-28S- 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


180,  and  PA-32S-30O  airplanes; 
and — Piper  Models  PA-28-151  and 
PA-28-161  airplanes  that  incorporate 
a  certain  supplemental  type  certificate 
(STC). 
This  AD  requires  replacing  these 
induction  air  filters.  This  AD  results 
from  reports  of  cracking,  splitting, 
crumbling,  and  deterioration  (referred  to 
as  damage  hereon)  of  Facet/Purolator 
induction  air  filters  manufactured 
between  a  certain  time  period.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  pieces  of  a  damaged 
induction  air  filter  from  being  ingest«l 
into  the  engine,  which  could  result  in 
reduced  or  loss  of  engine  power. 
DATES:  Effective  January  13,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  17.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-69- 
AD,  Room  1558,  901  Locust,  Room  506, 
Kansas  City.  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  fi'om  The  New 
Piper  Aircraft,  Inc.,  Customer  Services, 
2926  Piper  Drive,  Vero  Beach.  Florida 
32960.  This  information  may  also  be 
examined  at  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  9ft-CE-69- 
AD,  901  Locust,  Room  506.  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Juanita  Craft,  Aerospace  Engineer,  FAA, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center.  1895  Phoenix 
Boulevard.  Suite  450.  Atlanta.  Georgia 
30349;  telephone:  (770)  703-6089; 
facsimile:  (770)  703-6097;  e-mail 
address:  'Iuanita.Craft@faa.gov". 


SUPPLEMENTARY  INFORMATION: 

Discussion 

AD  99-05-09.  Amendment  39- 
111057  (64  FR  10211.  March  3. 1999). 
currently  requires  replacing  certain 
Purolator/Facet  induction  air  filters. 
Purolator  part  number  (P/N)  638873. 
Model  No.  CA161PL.  Piper  P/N  460-632 
(PS60007-2).  that  are  installed  on 
certain  Piper  PA-23.  PA-24,  PA-28. 
PA-32.  and  PA-34  series  airplanes. 
These  induction  air  filters  were 
manufactured  from  January  1997 
through  September  1998;  and  are 


identified  with  a  .250  (l/4)-inch  high 
(white)  ink  stamp  "FACET-638873". 
and  may  include  "FAA-PMA ". 

Accomplishment  of  the  actions 
required  by  AD  99-05-09  is  required  in 
accordance  with  the  applicable 
maintenance  manual,  as  specified  in 
Piper  Ser\'ice  Bulletin  No.  1022,  dated 
September  22,  1998,  and  Purolator 
Service  Bulletin  No.;  SB090298.01. 
dated  September  16. 1998. 

The  AD  was  the  result  of  reports  of 
deterioration,  cracking,  splitting,  and 
crumbling  (referred  hereon  as  damage) 
of  these  Purolator/Facet  induction  air 
filters.  Purolator  utilized  an  incorrect 
curing  time  in  the  manufacturing 
process  of  the  plastisol  used  in  the 
induction  air  filters  bom  January  1997 
through  September  1998.  This  incorrect 
curing  time  makes  the  induction  air 
filters  susceptible  to  the  damage 
described  above. 

The  actions  specified  in  AD  99-05-09 
are  intended  to  prevent  pieces  of  a 
damaged  induction  air  filter  fixim  being 
ingested  into  the  engine,  which  could 
result  in  reduced  or  loss  of  engine 
power. 

Actions  Since  AD  99-05-09  Became 
Efiective  and  The  FAA's  Determination 

Since  AD  99-05-09  became  effective, 
the  FAA  has  learned  that  the  following 
airplanes  also  incorporate  these  Facet 
induction  air  filters: 
—All  The  New  Piper  Aircraft.  Inc. 
(Piper)  Models  PA-25.  PA-25-235. 
PA-25-260.  PA-28S-160,  PA-28S- 
180.  and  PA-32S-300  airplanes;  and 
— Piper  Models  PA-28-151  and  PA-28- 
161  airplanes  that  incorporate  STC 
SA2946SO. 

Because  of  this,  the  FAA  has 
determined  that  (1)  the  same  actions  of 
AD  99-05-09  should  apply  to  these 
Piper  Models  PA-25.  PA-25-235.  PA- 
25-260.  PA-28S-160.  PA-28S-180. 
PA-32S-300.  PA-28-151.  and  PJ^-2B- 
161  airplanes;  and  (2)  AD  action  should 
be  taken  to  prevent  pieces  of  a  damaged 
induction  air  filter  from  being  ingested 
into  the  engine,  which  could  result  in 
reduced  or  loss  of  engine  power. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  airplanes  of  the  same 
type  design  to  those  referenced  above, 
the  FAA  is  issuing  an  AD.  The  AD 
requires  replacing  any  Purolator/Facet 
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induction  air  filter.  Purolator  P/N 
638873.  Model  No.  CA161PL.  Piper  P/ 
N  460-632  (PS60007-2),  that: 
— was  manufactured  anytime  from 

lanuary  1997  through  September 

1998:  and 
—is  identified  with  a  .250  (l/4)-inch 

high  (white)  ink  stamp  "FACET- 

638873".  and  may  include  "FAA- 

PMA". 

Accomplishment  of  the  replacement 
is  required  in  accordance  with  the 
applicable  maintenance  manual,  as 
specified  in  Piper  Service  Bulletin  No. 
1022.  dated  September  22. 1998.  and 
Purolator  Service  Bulletin  No.: 
SB090298.01.  dated  September  16, 
1998. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  (possible 
reduced  or  loss  of  engine  power)  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 


amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubtic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  tn  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  nde  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-69-AD. "  The 
postcard  vdll  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regujations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 


under  Executive  Order  12866.  It  ha5 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rides  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Ail  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

J  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AO)  to  read  as  follows: 

»9- 26-05    The  New  Piper  Aircraft,  Inc.: 

Amendmenl  39-11464:  Doclcet  No.  99- 

CE-69-AD. 
Applicability:  The  following  airplane 
model  and  suriat  numbers,  certificated  in  any 
category,  that  are  equipped  with  Purolator  air 
filter  part  number  (P/N)  638873,  Model 
CA161PL.  or  Piper  P/N  460-632  (PS60007- 
2): 


Models 


Serial  numbers 


PA-25  all  senal  number  airplanes 

PA-25-235  '  all  senal  number  airplanes 

PA-25-260  '  all  senal  number  airplanes 


PA-28S-160 

PA-28S-180  

PA-32S-300  

PA-28-151/161 


all  serial  number  airplanes 
all  senal  numt)er  airplanes 
ail  serial  number  airplanes 
all  serial  number  airplanes  ttiat  have  Supplemental  Type  Certificate  SA2946SO  incorporated 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  iias  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  tliis  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  pieces  of  a  damaged  induction 
air  filter  from  being  ingested  into  the  engine, 
whirJi  could  result  in  reduced  or  loss  of 
engine  power,  accomplish  the  following; 


(a)  Within  the  next  23  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  replace,  with  an  FAA-approved 
induction  air  filler,  any  Purolator/Facet 
induction  air  filter,  Ptirolator  part  number  (P/ 
N)  638873.  Model  No  CA161PL.  Piper  P/N 
460-632  (PS60007-2).  that  incorporates  the 
criteria  presented  in  both  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD.  Accomplish  this 
replacement  in  accordance  with  the 
applicable  maintenance  manual. 


(1)  Was  manufactured  anytime  from 
lanuary  1997  through  September  1998:  and 

(2)  Is  identified  with  a  .250  (l/4)-inch  high 
(white)  ink  stamp  ■FACET-63e873",  and 
may  include  "FAA-PMA". 

Note  2:  This  AD  allows  the  aircraft  owner 
or  pilot  to  check  the  maintenance  records  to 
determine  whether  any  Purolator/Facel 
induction  air  filter.  Purolator  P/N  638873. 
Model  No.  CA161PL.  Piper  P/N  460-632 
(PS60007-2).  has  been  installed  between 
lanuary  1. 1997.  and  January  13.  2000  (the 
effective  date  of  this  AD).  See  paragraph  (c) 
of  this  AD  for  authorization. 

Note  3:  Piper  Service  Bulletin  No.  1022. 
dated  September  22. 1998,  and  Purolator 
Service  Bulletin  No.:  SB090298.01,  dated 
September  16.  1998.  provide  information 
relating  to  the  subject  of  this  AD.  including 
procedures  on  how  to  identify  the  a^cted 
induction  air  filters. 

(b)  As  of  the  effective  date  of  this  /VD,  no 
person  shall  install,  on  any  affected  auplane, 
any  Purolalor/Facet  induction  air  filter. 
Purolator  P/N  638873.  .Model  No.  CA161PL. 
Piper  P/N  460-632  (PS60007-2),  that 
incorporates  the  criteria  presented  in  both 
paragraphs  (a)(1)  and  (al(2)  of  this  AD. 

(c)  The  owner/operator  holding  at  least  a 
private  pilot's  certificate  as  authorized  by 
section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7)  may  check  the 
maintenance  records  to  determine  whether 
any  Purolator/Facet  induction  air  filler, 
Purolator  P/N  638873,  Model  No.  CA161PL. 
Piper  P/N  460-632  (PS50007-2),  has  been 
installed  between  January  1, 1997.  and 
lanuary  13,  2000  (the  effective  date  of  this 
AD).  If  one  of  these  induction  air  filters  is  not 
installed,  the  AD  does  not  apply  and  the 
owner/operator  must  make  an  entry  into  the 
aircraft  records  showing  compliance  with 
this  AD  in  accordance  with  §43.9  of  the 
Federal  Aviation  Regulations  (14  CFR  43.9). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  /Ul 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office  (AGO).  One  Crown 
Center.  1895  Phoenix  Boulevard.  Suite  450, 
Atlanta.  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
fximments  and  then  send  it  to  the  Manager. 
Atlanta  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(f)  The  service  informaUon  that  relates  to 
the  subject  presented  in  this  AD  may  be 
obtained  from  The  New  Piper  Aircraft.  Inc.. 
2926  Piper  Drive.  Vera  Beach.  Florida  32960. 
This  information  may  be  inspected  at  the 
FAA.  Cental  Region,  Office  of  the  Regional 
Counsel,  901  Locust.  Room  506,  Kansas  City. 
Missouri. 

(g)  This  amendment  becomes  effective  on 
January  13.  2000. 
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Issued  in  Kansas  Qty.  Missouri,  on 
December  8. 1999. 
Marvin  R.  Nusa. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service 
IFRDoc.  99-32369  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9»-ASO-19] 

Amendment  to  Class  D  Airspace;  Ealin 
AFB,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

StMMARY:  This  amendment  modifies 
Class  D  airspace  at  Eglin  AFB.  FL.  The 
Non-Directional  Radio  Beacon  (NDB) 
Runway  (RWY)  32  Standard  Instrument 
Approach  Procedure  (SlAP)  at  Destin- 
Fort  Walton  Beach  Airport  has  been 
amended.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  the  surface  is  needed  to 
accommodate  the  SlAP  at  Destin-Fort 
Walton  Beach  Airport.  An  extension  via 
the  147°  bearing  from  the  Destin  NDB 
will  be  necessary.  The  length  of  the 
Class  D  airspace  extension  southeast  of 
the  NDB  will  be  7  miles,  and  the  width 
of  the  airspace  extension  will  be  5 
miles. 

EFFECTIVE  OATE:  0901  UTC,  February  24, 
2000. 

FOB  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  M.inager,  Airspace 
Branch,  Air  Traffic  Divisioni- Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION: 
History 

On  October  29, 1999,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  D  airspace 
at  Eglin  AFB,  FL  (64  FR  209).  This 
amendment  modifies  Class  D  airspace  at 
Eglin  AFB.  Designations  for  Class  D 
airspace  extending  upward  from  the 
surface  of  the  earth  are  published  in 
FAA  Order  740O.9G,  dated  September  1, 
1999,  and  effective  September  16,  1999. 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  D  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  WTitton 


comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  airspace  at 
Eglin  AFB,  FL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866:  (2)  is  not  a 
'significant  rule  "  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulaton'  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  Reference. 
Navigation  (air). 

AdoptioD  of  the  Amentlmeot 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  I  .S  C  106(g),  40103.  40113. 
40120:  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

f71.1    [AfflWKlwQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999.  and  effective 
September  16. 1999.  is  amended  as 
follows: 

Paragraph  SOOO    Class  D  Airspace 


ASO  FL  O  Eglin  AFB.  FL  (RertoMll 

Eglin  AFB.  FL 

(Ut.  30=2900"  N.  long.  86°3)'34  "  W) 
DesUn-Fort  Walton  Beach  Airport 

(Ut-  30'24'00"  N.  long.  86°28'17-  W) 
Destin  NDB 
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(Ut.  30=24'ir'  N.  long.  86°28'26"  W) 
Duke  Field 

(Ut.  3(r'39'07"N,  long.  88°3)'23"W) 
■  Hurlburt  Field 

(Ul  30=2S'44"N,  long.  B6°41'20"  W) 

That  airspace  extending  upward  from  the 
surface,  to  and  including  2.600  feet  MSL 
within  a  5.3-mile  radius  of  Eglin  AFB  and 
within  a  4.mile  radius  of  Destin  Fort  Walton 
Beach  .Airport  and  within  2.5  miles  each  side 
of  the  147°  bearing  from  the  Destin  NOB. 
(extending  7  miles  southeast  of  the  NOB, 
excluding  the  portion  north  of  a  line 
connecting  the  2  points  of  intersection  within 
a  5.2-miie  radius  circle  centered  on  Duke 
Field;  excluding  the  portion  southwest  of  a 
line  connecting  the  2  points  of  intersection 
within  a  5.3-mile  radius  of  Hurlburt  Field: 
excluding  a  portion  east  of  a  line  beginning 
at  lat.  ,30=30'43"N.  long.  86''26'2a"  W. 
extending  north  of  the  5.5-mile  radius  and 
north  of  a  line  beginning  at  lat.  30°30'43"  N. 
long.  88°26'21"  W.  extending  to  the  5.5-niile 
radius. 

•  *  a  •  * 

Issued  in  College  Park,  G«0lgU.  OD 
December  2.  1999. 
Nancy  B.  Shalton, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  99-32347  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATKJN 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  99-ASO-20] 

Amendment  to  Class  D  Airspace; 
Jacksonvtile  NAS  CmiI  Field.  FL 

AGENCY:  Federal  Aviation 
.-Administration  (FAA).  DOT. 
action:  Final  rule. 

StJMMARY:  This  amendment  modifies 
Class  D  airspace  at  Jacksonville  NAS 
Cecil  Field,  FL.  and  will  change  the 
name  of  the  airport  to  Cecil  Field 
Airport.  The  U.S.  Navy  has 
discontinued  operations  at  NAS  Cecil 
Field,  including  deconunissioning  the 
Cecil  Nondirectional  Radio  Beacon 
(NDB)  and  the  Cecil  Tactical  Air 
Navigation  (TACAN)  navigational  aids, 
thereby  eliminating  airspace  extensions. 
The  facksonville,  FL.  Port  Authority  has 
opened  a  contract  airport  traffic  control 
tower  at  the  airport.  The  control  tower 
at  Cecil  Field  is  scheduled  to  be  open 
0800-1800,  daily,  Monday  through 
Friday.  Therefore,  the  Class  D  airspace 
hours  of  operation  will  be  amended 
from  continuous  to  part  time. 
EFFECTIVE  DATE:  0901  UTC.  February  24, 
2000 
FOR  FURTHER  INFORMATION  CONTACT: 


Nancy  B.  Shelton,  Manager,  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  (Georgia  30320; 
telephone  (404)  305-5627. 

SUPPI^MENTARY  INFORINATION: 

History 

On  October  29. 1999,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  bv  amending  Class  D  airspace 
at  Jacksonville  NAS  Cecil  Field.  FL  (64 
FR  208).  This  amendment  modifies 
Class  D  airspace  at  Jacksonville  NAS 
Cecil  Field,  FL.  Designations  for  Class  D 
airspace  extending  upward  from  the 
sur^ce  of  the  earth  are  published  in 
FAA  Order  7400.9G,  dated  September  1 . 
1999,  and  effective  September  16. 1999, 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  D  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  airspace  at 
Jacksonville  NAS  Cecil  Field,  FL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  Reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES:  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  10B(g),  40103.  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  tjimp..  p.  389. 

$71.1     [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Pamgmph  5000    Class  D  Airspace 

a  *  •  *  • 

ASO  FL  D  lacksonriUe  OcU  Field.  FL 
IRevisedl 

Cecil  Field.  FL 

(l^t.  3a°13'07"N.  long.  «1"'52'36"W) 
Herlong  Airport 
(Lat.  30°16'40"N.  long.  8r48'21"W) 
That  airspace  extending  upward  from  the 
surface,  to  and  including  2,600  feet  MSL, 
within  a  5.5-mlle  radius  of  Cecil  Field; 
excluding  that  airspace  within  a  l-mile 
radius  of  Herlong  Airport.  This  Class  D 
airspace  area  is  effective  during  specific  dates 
and  times  established  in  advance  by  a  Notice 
to  .Mrraen.  The  eHective  date  and  lime  will 
thereafter  be  continuously  published  in  Ihe 
Airport/Facility  Directory. 

Issued  in  (Allege  Park.  Georgia,  on 
December  7, 1999. 
Wade  T.  Carpenter.  Jr.. 
Acting  Manager,  Air  Traffic  Division. 
Southeni  Region. 

IFR  Doc.  99-32348  Filed  12-13-99: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-18] 

Amendment  to  Class  D  Airspace; 
Eastover,  SC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Fmal  rule. 

SUMMARY:  This  amendment  modifies 
Class  D  airspace  at  Mc  Entire  ANGS, 
Eastover,  SC.  In  accordance  with  a 
periodical  review,  the  Non-Directional 
Radio  Beacon  (NDB)  Runway  (RWY)  32 
Standard  Instrument  Approach 
Procedure  (SIAP)  requires  additional 


airspace.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  the  surface  is  needed  to 
accommodate  the  SIAP  at  Mc  Entire 
ANGS.  An  extension  via  the  164° 
bearing  from  the  Mc  Entire  NDB  for  the 
NDB  RWY  32  SL\P  will  be  necessary. 
The  length  of  the  Class  D  airspace 
extension  southeast  of  the  NDB  will  be 
6.3  miles,  and  the  width  of  the  airspace 
extension  will  be  5  miles. 
EFFECTIVE  DATE:  0901  UTC.  February  24. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 
History 

On  October  29,  1999,  the  FAA 
proposed  to  ameod  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  D  airspace 
at  Mc  Entire  ANGS.  SC.  (64  FR  209). 
This  amendment  modifies  Class  D 
airspace  at  Mc  Entire  ANGS. 
Designations  for  Class  D  airspa(» 
extending  upward  from  the  surface  of 
the  earth  are  published  in  FAA  Order 
7400.9G,  dated  September  1,  1999,  and 
effective  September  16.  1999.  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  D  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  airspace  at  Mc 
Entire  ANGS.  Eastover.  SC. 

The  Fj\A  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impatn  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Admini.stration 
amends  14  CFR  part  71  as  follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES,  AND  REPORTING 
POINTS 

1 .  The  authority  for  14  CFR  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C,  106(g).  40103. 40113. 
40120;  EO  10854.  24  FR  9585.  3  CFR.  1959- 
1963  Comp..  p.  389. 

$71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16,  1999,  is  amended  as 
follows; 

Pamgraph  500    Class  D  Airspace 


ASOSCD    Eastover.  SCIRevisedj 

Eastover.  Mc  Entire  ANGS,  SC 

(LaL  33°55'06"  N.  long.  80°47'59"  W| 
Mc  Entire  NDB 

(Lat.  33°56'09"  N.  long.  80°47'56"  W) 
Thai  airspace  extending  upward  from  the 
surface  to  and  including  2.800  feel  MSL 
within  a  4.5-mile  radius  of  Mc  Entire  ANGS 
and  within  2.5  miles  each  side  of  Ihe  164° 
bearing  from  the  Mc  Entire  NDB.  extending 
6.3  miles  southeast  of  the  NDB.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dales  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  lime 
will  thereafter  be  continuously  published  in 
Ihe  Airport/Facility  Directory. 

a  *  »  a  a 

Issued  in  Collage  Park,  Georgia,  on 
December  2,  1999. 
Nancy  B,  Shelton, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

IFR  Doc.  99-32346  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  26  and  161 
[USCG-1 999-61 41] 
RIN211S-AF92 

Puget  Sound  Vessel  Traffic  Service 
AGENCY:  Coast  Guard,  DOT. 
ACTION:  Direct  final  rule. 

summary:  By  this  direct  final  rule,  the 
Coast  Guard  amends  the  designated 
monitoring  areas  of  the  Puget  Sound 
Vessel  Traffic  Service  (VTS).  This 
amendment  enhances  safe  navigation  by 
moving  a  frequency-monitoring 
boundary  so  that  mariners  are  no  longer 
required  to  change  designated 
frequencies  and  report  to  the  VTS  while 
attempting  to  negotiate  a  bend  in  the 
navigational  chaimel. 
DATES:  This  rule  is  effective  on  March 
15,  2000.  unless  an  adverse  comment,  or 
notice  of  intent  to  submit  an  adverse 
comment,  reaches  the  Docket 
Management  Facility  on  or  before 
February  14.  2000.  If  we  receive  an 
adverse  comment,  or  notice  of  intent  to 
submit  an  adverse  comment,  we  will 
withdraw  this  direct  final  rule  and 
publish  a  timely  notice  of  withdrawal  in 
the  Federal  Register. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-1999-6141).  U.S. 
Department  of  Transportation,  room 
PL-401,  400  Seventii  Street  SW., 
Washington.  DC  2059O-OIX)l. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Sti-eet  SW..  Washington.  DC. 
between  9  a.m.  and  5  p.m.,  Mondav 
through  Friday,  except  Federal 
holidays.  The  telephone  number  is 
202-366-9329 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web  Site 
for  the  Docket  Management  System  at 
http;//dms. dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copving  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW..  Washington.  DC,  between  9  a.m. 
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and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms. dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  rule,  call  Jorge  Arroyo, 
Office  of  Vessel  Traffic  Management  (G- 
MWV),  Coast  Guard,  telephone  202- 
267-6277  or  E-mail 
jarroyo@comdt.uscg.mil.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Walker,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-1999-6141), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  AOORESSES;  but  please 
submit  your  conunents  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8Vz 
by  11  inches,  suitable  for  copying  and 
scanning.  If  you  mail  your  comments 
xad  woi]dd  like  to  know  they  reached 
the  Facility,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  rule  in  view  of 
them. 

RaguUtory  Information 

The  Coast  Guard  is  publishing  a  direct 
final  rale,  the  procedures  of  which  are 
outlined  in  33  CFR  1.05-55,  because  no 
adverse  comment  is  anticipated.  If  no 
adverse  comment  or  notice  of  intent  to 
submit  an  adverse  comment  is  received 
within  the  specified  comment  period, 
this  rule  will  become  effective  as  stated 
in  the  DATES  section.  In  that  case, 
approximately  30  days  before  the 
effective  date,  we  will  publish  a 
document  in  the  Federal  Register 
stating  that  no  adverse  comment  was 
received  and  confirming  that  this  rule 
will  become  effective  as  scheduled. 
However,  if  we  receive  an  adverse 
comment  or  notice  of  intent  to  submit 
an  adverse  comment,  we  will  publish  a 
dociunent  in  the  Federal  Register 
announcing  withdrawal  of  all  or  part  of 
this  direct  final  mle.  If  an  adverse 
comment  applies  to  an  amendment. 


paragraph,  or  section  of  this  rule  and  it 
is  possible  to  address  that  provision 
separately  without  defeating  the 
purpose  of  this  rule,  we  may  adopt  as 
final  those  provisions  of  this  rule  on 
which  no  adverse  comment  was 
received.  Any  provision  of  this  rule  that 
was  the  subject  of  an  adverse  comment 
will  be  withdrawn.  If  we  decide  to 
proceed  with  a  rulemaking  following 
receipt  of  an  adverse  comment,  we  will 
publish  a  separate  Notice  of  Proposed 
Rulemaking  (NPRM)  and  provide  a  new 
opportunity  for  comment. 

A  conunent  is  considered  "adverse"  if 
the  comment  explains  why  this  rule 
would  be  inappropriate,  including  a 
challenge  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change. 

Background  and  Discussion  of  Changes 

To  manage  and  communicate 
effectively  with  all  vessels  and  users 
within  the  Puget  Sound  Vessel  Traffic 
Service  CVTS),  we  have  divided  the  VTS 
area  into  two  distinct  monitoring  areas. 
The  designated  radio  frequency  for  each 
area  will  remain  the  same  and  are 
described  in  33  CFR  parts  26  and  161. 
If  you  use  the  VTS,  you  must  change 
designated  radio  frequencies  and  report 
to  the  VTS  when  you  are  crossing  the 
boundary  between  monitoring  areas. 
Traditionally,  a  user  moving  between 
the  two  areas  would  make  the  report 
while  attempting  to  negotiate  a  bend  in 
the  navigational  channel. 

In  1997,  we  made  technological 
improvements  to  the  communications 
and  surveillance  equipment  at  the 
Seattle  Center  of  the  VTS.  As  personnel 
at  the  Center  became  more  adept  with 
the  upgraded  equipment,  they 
recognized  that  this  situation  could  be 
alleviated  with  a  sUght  alteration  to  the 
designated  monitoring  areas. 

In  an  effort  to  enhance  safe  navigation 
and  improve  procedures  within  the 
Seattle  Center,  the  boundary  line  that 
delineates  the  monitoring  areas  will  be 
moved  approximately  3  miles  south  of 
its  existing  location  (i.e.,  from  a  line 
connecting  Marrowstone  Point  and 
Lagoon  Point  to  a  line  connecting 
Nodule  Point  and  Bush  Point).  This  rule 
does  not  change  any  sutistantive 
requirements  of  existing  regulations. 
The  purpose  of  this  rulemaking  is  to 
change  a  frequency-monitoring 
boimdary  within  the  VTS  area.  We  will 
move  the  boundary,  described  as  "a  line 
connecting  Marrowstone  Point  and 
Lagoon  Point"  approximately  3  miles  to 
the  south  and  rename  the  boundary  "a 
line  connecting  Nodule  Point  and  Bush 
Point."  We  have  changed  Ubles  26.03(0 


and  161.12(b)  to  reflect  the  new 
frequency  boundary. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportadon 
(DOT)(44  FR  11040,  February  26, 1979). 
We  expect  the  economic  impact  of  this 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DCXT  is  unnecessary. 

This  rule  will  not  impose  any 
additional  costs  on  industry.  It  will  not 
impose  any  new  costs  on  the  public 
because  it  does  not  create  a  new 
requirement.  This  rulemaking  simply 
shifts  the  boundary  between  two 
existing  monitoring  areas. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jiuisdictions 
with  populations  of  less  than  50,000. 

This  change  in  the  location  of  a 
boundary  will  impose  no  new  costs. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Comments  submitted  in 
response  to  this  finding  will  be 
evaluated  under  the  criteria  in  the 
"Regulatory  Information"  section  of  this 
preamble. 

Aaaiatance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rale 
will  affect  your  small  business,  or 
organization,  or  governmental 
organization  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Mr.  Jorge 
Arrovo,  Office  of  Vessel  Traffic 
Management  (G-MWV),  Coast  Guard, 
telephone  202-267-6277. 
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Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-688-734-3247). 

Collection  of  Information 

This  rule  will  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under  E.O. 
13132  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism  imder  that  order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  1100,000,000  or  more 


in  any  one  year.  Though  this  rule  will 
not  result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interfisrence 
vrith  ConsUtutionallv  Protected  Propertv 
Rights. 

Civil  lustice  Reform 

This  rule  meets  appUcable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1,  paragraph  34(i)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 


The  shift  in  the  boundary  line  will  have 
no  impact  on  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
AOORESSES 

List  of  Subjects 

33  CFR  Part  26 

Communications  equipment  Marine 
safety.  Radio.  Telephone,  Vessels. 

33  CFR  Part  161 

Harbors,  Navigation  (water). 
Reporting  and  Recordkeeping 
requirements.  Vessels,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  26  and  161  as  follows: 

PART  26— VESSEL  BfllDGE-TO- 
BRIDGE  RADIOTELEPHONE 
REGULATIONS 

1  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Airtlmrity:  14  U.S.C.  2;  33  U.S.C.  1201- 
1208:  49  CFR  1  45(b).  1.46:  Ru]«  1. 
Inlemational  Regulations  for  the  Prevention 
of  Collisions  at  Sea. 

2.  In  S  26.03,  in  table  26.03(0,  revise 
the  entry  for  Seattle  Traffic  to  read  as 
follows: 

f  26.03    Radiolaleption*  required. 


TABLE  26.03(F)-VESSEL  TRAFRC  SERVICES  (VTS)  CaU  SIGNS.  DESIGNATED  FREQUENCIES,  AND  MONrrOHING  AREAS 


Vessel  traffic  saivtces '  Designated 

call  sign  ,  .     frequency' 

^^  (channel  designation) 


Monitoring  area 


Puget  Sound' 
Seattle  Traffic' 


156.700  MHz  (Ch.14)  TDe  navigabia  waters  of  Pugel  Sound,  Hood  Canal  and  adjacem  watere  sooth  ol  a  Ime  con- 
necting Nodule  Point  (48''01.5'N  122=40  OS-W)  and  Bush  Point  (48=01  S'N  122°36.23^  in 
Admiralty  Inlet  and  south  of  a  Hne  drawn  due  east  (rom  the  southernmost  tip  ol  Possessran 

.«  oc«  ..L^  ,^  '"'""'  ^'''"^'^  122°40'W)  on  Whidbey  Island  to  the  shoreline 

156.250  MHz  (ai.SA)  The  navigable  waters  of  the  Strait  ol  Juan  de  Fuca  east  of  124°40'W,  excluding  the  »raters  in 
the  central  portion  of  the  Strart  of  Juan  de  Fuca  north  and  east  of  Race  RocJis  (48"18'N 
123°32-W):  the  navigable  waters  of  the  Strait  of  Georgia  east  of  122"52'W;  the  San  Juan 
Island  Archipelago.  Rosano  Strait.  BeHingham  Bay:  Admiralty  ol  Juan  de  Fuca  north  and 
east  of  Race  Rocks  (48=1  rN  123'^'W),  the  navigable  waters  of  the  Strait  ol  Georgia  east 
of  122°52'W;  the  San  Juan  Island  Archipelago,  Rosaiio  Strait.  Bellingham  Bay;  Admiralty 
Inlet  north  of  a  line  connecting  Nodule  Point  (48°0t  5'N  122°40  05'W)  and  Bush  Point 
(48''01.5'N  122"'36.23'W)  and  all  waters  ol  Whidbey  island  north  of  a  line  drawn  due  east 
from  the  southernmost  up  of  Possessioo  Point  (4r-34'N  122°40'W)  on  Whkaiev  Island  to 
the  shoreline. 


Notes: 


nHjiBs: 
ISM^NAePm)"""*  ^'^  '^°'** '"  33  CFR  161.  All  geographic  coordinates  (latitude  and  longftude)  are  expressed  in  North  American  Datum  of 

»ln  the  event  ol  a  communication  failure  either  tjy  the  vessel  traffic  center  or  the  vessel  or  radio  conoestion  on  a  desionaled  VTS  fraouencv 
S^!SSJ1^^%S*aS^nd^m°rv'.l"":S""  '^^'""^S^  ^  bndge-to-bndge  na«galK>r^^^X  ,56^'M^(S2riW^s 
E^pd^l  p^?Sl^by  Xr  mtL™'  «>«  "»<S  as  an  altemat,  frequency,  however,  only  to  3i  extent  that  doing  so  provides  a  level  ol  saiety 

Jnt^^S^^'iS"',  '^'^'^^f^  *.^  established  by  the  United  States  and  Canada  within  attorning  waters.  The  appropriate  vessel  traffic 
center  administers  the  mles  issued  by  both  nations,  however,  it  will  enforce  only  its  own  set  of  njles  within  its  jurisdidion.  ^^ 
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8  Seattle  Traffic  may  direct  a  vessel  to  tDonilor  the  other  ptlmary  VTS  frequency  156.250  MHz  (Channel  5 A  of  14)  depending  on  traffic  density, 
weather  conditions,  or  other  safety  factors,  rather  than  strictly  adhering  to  the  designated  frequency  required  for  eacf)  monitoring  area  as  defined 
atwve.  This  does  not  require  a  vessel  to  monitor  both  primary  ftequencies. 


PART  161-VESSEL  TRAFFIC 
MANAGEMENT 

3.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1223. 1231: 49  CFR 

1.46, 

4.  In  $  161.12.  in  table  161.12(b), 
revise  the  beading  for  the  second 


column  and  the  entry  for  Puget  Sound, 
Seattle  Traffic  to  read  as  follows: 

$161.12    Vessel  operating  requirements. 


Table  161.12(B)— Vessel  Traffic  Services  (VTS)  Call  Signs.  Desigmated  Frequencies,  and  Monitoring  Areas 


Vessel  traffic  services 

can  sign 


Designated 

frequency^  (channel 

destgnalion) 


Monitoring  area 


Pugel  Sound* 
Seattle  Traffic  ^ 


156  700  MHz  (Ch.14)  The  navigable  waters  of  Puget  Sound,  Hood  Canal  and  adjacent  waters  south  of  a  line  con- 
necting Nodule  Point  (48»01  5'N  122°40.05'W)  and  Bush  Point  (48*01  .S'N  122°36.23'W)  In 
Admiralty  Inlet  and  south  of  a  line  drawn  due  east  ft-om  the  southernmost  tip  of  Possession 
Point  (47°34N  122'40'W)  on  Whidbey  Island  to  the  shoreline. 

1S6.2S0  MHz  (Ch.SA)  The  navigable  waters  of  the  Strait  of  Juan  de  Fuca  east  of  124'40'W,  excluding  the  waters  m 
the  central  portion  of  the  Strait  of  Juan  de  Fuca  north  and  east  of  Race  Rocks  (48°18'N 
123''32TW):  the  navigable  waters  of  the  Strait  of  Georgia  east  of  122°52'W:  the  San  Juan 
Island  Archipelago,  Rosario  Strait.  Bellingham  Bay:  Admiralty  ol  Juan  de  Fuca  north  and 
east  ol  Race  Hocks  (48°18'N  123''32T«):  the  navigable  waters  of  the  Strait  of  Georgia  east 
of  122"52'W;  the  San  Juan  Island  Archipelago,  Rosano  Strait.  Bellingham  Bay:  Admiralty 
Inlet  north  ot  a  line  connecting  Nodule  Point  (48°01.5'N  122=40.05'VV)  and  Bush  Point 
(48°01.5'N  122°36.23'W)  and  all  waters  of  Whidbey  Island  north  of  a  line  drawn  due  east 
from  the  southernmost  tip  of  Possession  Point  (47=34N  122°40TW)  on  Whidbey  Island  to 
the  shoreline. 


'  In  the  event  ol  a  communication  failure  either  by  the  vessel  traffic  center  of  the  vessel  or  radio  congestion  on  a  designated  VTS  frequency, 
communications  may  be  established  on  an  alternate  VTS  frequency.  The  bridge-to-bridge  navigational  frequency.  156.650  MHz  (Channel  13).  is 
monitored  in  each  VTS  area:  and  it  may  be  used  as  an  alternate  frequency,  however,  only  to  the  extent  that  doing  so  provides  a  level  ol  safety 
beyond  that  provided  by  other  means. 

*  A  Cooperative  Vessel  Traffic  Sennce  was  established  by  the  United  States  and  Canada  within  adjoining  waters.  The  appropriate  vessel  traffic 
center  administers  the  mies  issued  t)y  both  nations;  however,  it  will  enforce  only  Its  own  set  of  rules  within  Its  jurisdiction, 

^Seattle  Traffic  may  direct  a  vessel  to  monitor  the  other  primary  VTS  frequency,  156.250  MHz  (Channel  5A  or  14)  depending  on  traffic  density, 
weather  conditions,  or  other  safety  factors,  rather  than  sinctly  adhenng  to  the  designated  frequency  required  for  each  monitoring  area  as  defined 
above.  This  does  not  require  a  vessel  to  monitor  both  primary  frequencies. 


Dated:  December  3.  1999 
Joseph  }.  Angelo, 

Acting  Assistant  Commandant  for  Marine 

Safety  and  Envimnmental  Protection. 

(FR  Doc.  99-32097  Filed  12-13-99:  8:45  am] 

BUJJHO  CODE  4eiO-1I-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 

[FnL-6505-81 

0MB  Approvals  Under  the  Paperwork 
Reduction  Act:  Technical  Amendment 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMAflY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA).  this 
technical  amendment  amends  the  table 


that  lists  the  OfBce  of  Management  and 
Budget  (OMB)  control  numbers  issued 
imder  the  Paperwork  Reduction  Act  for 
Risk  Management  Program 
Requirements  and  Petitions  to  Modify 
the  List  of  Regulated  Substances  imder 
Section  112(r)  of  the  Clean  Air  Act.  The 
final  rule  establishing  the  list  of 
regulated  substances  and  tlueshold 
quantities  under  CAA  section  112(r)  was 
published  on  January  31, 1994  (59  FR 
4478.  "List  Riile").  which  also  includes 
provisions  and  procedures  for 
submitting  a  petition  to  add  or  delete  a 
substance.  The  requirements  for  the 
Risk  Management  Program  was 
published  on  June  20.  1996  (61  FR 
31668.  "RMP  Rule"),  EPA  combined  the 
information  collection  requirements 
promulgated  imder  these  two  rules. 

EFFECTIVE  DATE:  December  14. 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Sicv 
Jacob,  202-260-7249. 


SUPPLEMENTARY  INF0RMATK3N:  EPA  is 
amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  regulations.  This  amendment 
updates  the  table  to  list  those 
information  collection  requirements  in 
the  List  Rule  and  the  RMP  Rule,  EPA 
combined  the  information  collection 
requirements  promulgated  imder  these 
two  rules,  which  was  approved  by  OMB 
on  September  30, 1999  (OMB  Control 
No.  2050-0144).  The  afiected 
regulations.  Chemical  Accident 
Prevention  Provisions,  are  codified  at  40 
CFR  part  68,  EPA  will  continue  to 
present  OMB  control  numbers  in  a 
consolidated  table  format  to  be  codified 
in  40  CFR  part  9  of  the  Agency's 
regulations,  and  in  each  CFR  volume 
containing  EPA  regulations.  The  table 
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lists  Cn^  citations  with  reporting, 
recordkeeping,  or  other  information 
collection  requirements,  and  the  current 
OMB  control  numbers.  This  listing  of 
the  OMB  control  numbers  and  their 
subsequent  codification  in  the  CFR 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  Due  to  the  technical 
nature  of  the  table,  EPA  finds  that 
further  notice  and  comment  is 
unnecessary.  As  a  result.  EPA  finds  that 
there  is  "good  cause"  imder  section 
553(b)(B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B).  to 
amend  this  table  without  prior  notice 
and  comment. 

I.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.0ctol)er4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget,  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  require  prior  consultation  with 
State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875  (58  FR  58093,  October  28.  1993) 
or  Executive  Order  13084  (63  FR  27655 
(May  10, 1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16. 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  FlexibiUly  Act  (5  U.S.C. 
601  et  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  because  EPA  interprets 
Executive  Order  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5— 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  establish  an 
enviroimiental  standard  intended  to 
mitigate  health  or  safety  risks. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  Stales.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  uimecessary  or 
contiiry  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously.  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  December  14.  1999.  The 
List  Rule  was  promulgated  prior  to  the 
effective  date  of  the  Congressional 
Review  Act.  The  RMP  Rule  which  was 
promulgated  in  June  1996,  was 
submitted  to  the  U.S.  Senate,  the  US. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subfects  in  40  CFR  Part  9 

Enviroiunental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated;  D^ember  2.  1999. 
Oscar  Nforales. 

Director.  Collection  Strategies  Division.  Office 
of  Information  Collection. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  9  is  amended  as 
follows: 


PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  el  seq..  136-136y; 
15  U.S.C.  2001.  2003.  2005.  2006.  2601-2671: 
21  U.S.C.  331j.  346a.  348;  31  U.S.C.  9701:  33 
use.  1251  etsaq.,  1311,  1313d.  1314.  1318. 
1321.  1326.  1330.  1342. 1344,  1345 (d) and 
(e).  1361;  E.O.  11735.  38  FR  21243.  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 
242b.  243,  246.  300f.  300j!.  300g-l.  300g-2, 
300g-3,  300g-4.  300g-5.  SOOg-B.  SOOj-l, 
.10Di-2,  300t-3.  300J-4,  300J-9,  1857  et  seq.. 
B901-6992k.  7401-7671q.  7542.  9601-9637. 
11023.  11048. 

2.  In  §  9.1  the  table  is  amended  by 
revising  the  entry  for  "68.120(a),  (ej,  and 
(g)"  and  adding  new  entries  in 
numerical  order  under  the  indic:ated 
heading  to  read  as  follows: 

%  9.1     OMB  approvals  under  ttw  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  control 

Ho. 


Chemical  Accident  Prevention  Provision* 


68.12  . 
68.15  . 
68.39  . 
68.42. 
68.48. 


2050-0144 
2050-0144 
2050-0144 
2050-0144 
2050-0144 


68.50  „ _ „..  2050-0144 

68  52 2050-0144 

68.56 _ 2050-0144 

6858  2050-0144 

6860 2050-0144 

68.65 „ 2050-0144 


68  67  . 
68.69  . 
6871 
68  73  . 
68.75  . 
68.79  . 
68.81 
68.83  . 
68.85  . 


2050-0144 
2050-0144 
2050-0144 
2050-0144 
2050-0144 
2050-0144 
2050-0144 
2050-0144 
2050-0144 

68.95  2050-0144 

68.120(a).  (e),  and  (g) 20SO-0144 

68.150 2050-0144 

68.155  2050-0144 

68  160 2050-0144 

68.165 2050-0144 

68.168 2060-0144 

68.170  „ _ 2050-0144 

68,175  i. 2050-0144 

68,180 2050-0144 

68,185  .. 2050-0144 

68,190  ....:._ 2050-0144 

68.200 _ 2050-0144 

68^15 _ _..       2050-0144 

68.220 2050-0144 


IFR  Doc.  99-32379  Filed  12-13-99;  8:45  am) 
BUJNe  COOE  Mta-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AO-FRL-eSOe-T] 

RIN2060-A158 

Title  V  Operating  Permit  Deferrals  for 
Area  Sources:  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Chromium  Emissions 
from  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 
Anodizing  Tanks:  Ethylene  Oxide 
Commercial  Sterilization  and 
Fumigation  Operations; 
Perchloroethylene  Dry  Cleaning 
Facilities:  Halogenated  Solvent 
Cleaning  Machines;  and  Secondary 
Lead  Smelting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACnoM:  Final  rule:  amendments. 

SUMMARY:  This  action  continues  to  allow 
permitting  authorities  the  discretion  to 
defer  Clean  Air  Act  (Act)  title  V 
operating  permit  requirements  until 
December  9.  2004.  for  area  sources  of  air 
pollution  that  are  subject  to  five 
NESHAPs.  These  amendments  continue 
to  relieve  industrial  sources,  Slate,  local, 
and  tribal  agencies,  and  the  EPA 
Regional  Omces  of  an  undue  regulatory 
biuden  during  a  time  when  available 
resources  are  needed  to  implement  the 
titlt)  V  permit  program  for  major 
sources.  Under  these  amendments, 
sources  must  continue  to  meet  all 
applicable  requirements,  including  all 
applicable  emission  control,  monitoring, 
recordkeeping,  and  reporting 
requirements  established  by  the 
respective  NESHAP. 

The  title  V  operating  permit  deferral 
is  an  option  at  the  permitting  authority's 
discretion  under  EPA-approved  State 
operating  permit  programs  and  not  an 
automatic  deferral  that  the  source  can 
invoke.  Thus,  State  operating  permit 
authorities  are  free  to  require  area 
sources  subject  to  the  five  NESHAPS  to 
obtain  title  V  permits.  In  areas  where  no 
State  operating  permit  program  is  in 
effect,  and  the  Federal  operating  permit 
program  is  administered  by  EPA,  we 
will  defer  the  requirement  for  title  V 
permitting  for  these  area  sources  until 
December  9,  2004. 
EFFECTIVE  DATE:  December  14, 1999. 
ADDRESSES:  The  following  dockets, 
containing  supporting  information  for 
the  original  rulemakings,  are  available 
for  public  inspection  between  8  a.m. 
and  5:30  p.m.,  Monday  through  Friday 
except  for  Federal  holidays:  Docket  No. 
A-88-11,  subpart  M  NESHAP;  Docket 


No.  A-88-02,  subpart  N  NESHAP; 
Docket  No.  A-68-03,  subpart  O 
NESHAP;  Docket  No.  A-92-39,  subpart 
T  NESHAP;  Docket  No.  A-92-43, 
subpart  X  NESHAP.  These  dockets  are 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency. 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  401  M  Street 
SW,  Washington,  DC  20460,  telephone 
(202)  260-7548,  Room  M-1500, 
Waterside  Mali  (ground  floor).  We  may 
charge  a  reasonable  fee  for  copying. 
FOR  FURTHER  MFORMATXM  CONTACT:  For 
further  information  on  today's  action, 
contact  Mr.  Rick  Colyer,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC,  27711, 
telephone  number  (919)  541-5262,  fax 
number  (919)  541-0942,  or  e-mail: 
colyer.rick9epa.gov.  For  further 
informatioB  regarding  applicability  of 
your  source  to  today's  action,  contact 
your  title  V  permitting  authority. 
SUPPLEMENTARY  MFOAMATION:  ludicial 
Review.  We  proposed  these 
amendments  on  August  18. 1999  (64  FR 
45116).  This  action  promulgating  these 
amendments  constitutes  final 
administrative  action  concerning  that 
proposal.  Under  section  307(bKl)  of  the 
Act,  judicial  review  of  these  final 
amendments  is  available  only  by  filing 
a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
by  February  14,  2000.  Under  section 
307(d)(7)(B)  of  the  Act,  only  an 
objection  to  this  rule  that  was  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review.  Moreover,  under 
section  307(b)(2)  of  the  Act,  the 
requirements  established  by  today's 


final  action  may  not  be  challenged 
separately  in  any  civil  or  criminal 
proceeding  brought  by  us  to  enforce 
these  requirements. 

Technology  Transfer  Network.  The 
Technology  Transfer  Network  (1  IN)  is 
a  network  of  our  electronic  biUletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  You  can 
access  the  TTN  through  the  Internet  at 
http;//www. epa.gov/ttn/.  If  you  need 
more  information  on  the  TTN,  call  the 
HELP  line  at  (919)  541-5384. 

The  preamble  outline  follows. 

I.  What  types  of  facilities  are  potentially 

affected  by  these  amendments? 
U  Summary  of  the  Proposed  Rule  and 

[}escription  of  the  Final  Rule 
111.  What  has  changed  since  proposal? 
IV  What  comments  did  we  receive  on  the 

proposed  amendments? 
V.  What  are  the  administrative  requirements 

for  these  amendments? 
A  Executive  Order  12666:  Regulatory 

Planning  and  Review 

B.  Executive  Order  130S4:  Consultation  and 

Coordination  with  Indian  Tribal 
Governments 

C.  Executive  Order  13132:  Federalism 

D.  Congressional  Review  Act 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility  Act 

G.  Paperwork  Reduction  Act 

H.  Executive  Order  13045:  Protection  of 
Children  &om  Environmental  Health 
Risks  and  Safety  Risks 

I.  NaUonal  Technology  Transfer  and 
Advancement  Act 

I.  What  types  of  facilities  are 
potentially  affiected  by  these 
amendments? 

The  regulated  categories  and  entities 
potentially  a^cted  by  this  action 
include; 


Category 

North  Amefican  Industry  Clas- 
sificstion  System  Codes 

Examples  of  PolentiaUy  Regulated  Entities. 

Induany  

331492 

332.  333.  334,  335,  338.  447 

332,333,334.335,338  

8123 

3391  _ 

Sacondanr  lead  smelte<5. 

Halogen^ed  solvent  cleaning  machines  at  fabricated  metal  product  manufacturing  facilities, 
mactitnery  maniifaduring  facilities,  computer  and  electronic  product  manufacturing  facili- 
ties, electncal  equipment,  applrance.  and  component  manufacturing  (acilities,  transpor- 
tation equipment  manufactunng  facilities,  and  gasoline  stations. 

Chromium  electroplating  machines  at  fabricated  metal  product  manufacturing  facilities,  ma- 
chinery manufactunng  laollitjes,  computer  and  electronic  product  manufactunng  facilities, 
electncal  equipment,  appliance,  and  component  manufacturing  faalities.  and  transpor. 
tation  equipment  manufacturing  facilities. 

Dry  cleaning  and  laundry  facilities. 

Eltiylene  oxide  stenlizefs  at  medical  equipment  and  supplies  manufacturing  facilities. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  of  the  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  we  are  now 
aware  could  be  affected  by  this  action- 
Other  types  of  entities  not  listed  in  this 
table  coiild  also  be  affected.  To 


determine  whether  your  facility, 
company,  business  organization,  etc..  is 
affected  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  the  following  sections  of  title 
40  of  the  Code  of  Federal  Regulations 
(CFR): 


•  $  63.320.  pertUoroethylene  dry 
cleaning 

•  §  63.340,  chromium  electroplating. 

•  S  63.360.  ethylene  oxide  sterilizers. 

•  §63.460.  balogenaled  solvent 
cleaners. 

•  §63.541,  secondary  lead  smelters. 
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If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  your  title  V 
permitting  authorit>'. 

n.  Summary  of  the  Proposed  Rule  and 
Description  of  the  Final  Rule 

The  purpose  of  EPA's  proposed 
amendments  was  to  allow  title  V 
permitting  authorities  to  extend  the 
deadline  for  area  sources  subject  to  five 
NESHAPs  for  submitting  title  V  permit 
applications.  The  soiu-ce  categories 
covered  by  the  proposal  were  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  commercial  sterilization  and 
fumigation  operations, 
perchloroethylene  dry  cleaning 
facilities,  secondary  lead  smelting 
facilities,  and  halogenated  solvent 
cleaning  machines  at  area  sources.  We 
have  previously  allowed  permitting 
authorities  to  defer  permit  applications 
for  these  area  sources  in  a  series  of 
rulemakings  (60  FR  29484.  Jtine  5.  1995; 
61  FR  27785.  June  3.  1996:  and  64  FR 
37683.  July  13, .1999).  Those  provisions 
expire  on  December  9. 1999.  Since  the 
conditions  prompting  the  allowance  for 
previous  deferrals  have  not  changed  (see 
64  FR  45116,  August  18.  1999),  we 
proposed  to  extend  the  deferral 
provisions  for  the  five  NESHAPs  for 
another  5  years.  We  also  proposed  to 
revise  the  relevant  regulations  in  order 
to  improve  their  tmderstandability,  as 
directed  by  President  Clinton's  June  1 . 
1998,  Executive  Memorandum  on  Plain 
Language  in  Government  Writing. 

Our  authoritv  for  establishing  the 
deferrals  is  sC'Ction  502(a)  of  the  Act, 
which  allows  us  to  exempt  non-major 
sources  from  the  permitting  requirement 
if  we  find  that  compliance  with  title  V 
is  impracticable,  inieasible,  or 
unnecessarily  burdensome  on  the 
soiux»8.  Oiir  General  Provisions 
implementing  section  112  of  the  Act 
provide  that  unless  we  explicitly 
exempt  or  defer  area  sources  subject  to 
a  NESHAP  from  the  title  V  permitting 
requirement,  they  are  subject  to 
permitting  (40  CFR  63.1(c)(2)(iii)).  As  a 
result,  imder  40  CFR  70.3(b)(2), 
71.3(b)(2)  and  63.1(c)(2).  we  are  to 
determine  whether  area  sources  will  be 
required  to  obtain  title  V  permits  when 
we  adopt  the  underlying  NESHAP. 

When  we  initially  established  the 
ability  for  permitting  authorities  to  defer 
these  area  sources  from  title  V,  we 
stated  that  we  would  decide  whether  to 
adopt  permanent  exemptions  by  the 
time  the  deferrals  expired,  and  that  we 
would  continue  to  evaluate  the 
permitting  authorities'  implementation 
and  enforcement  of  the  NESHAP 
reqtiirements  for  area  sources  not 


covered  by  title  V  permits,  the  likely 
benefit  of  permitting  such  sources,  and 
the  costs  and  other  burdens  on  such 
sources  associated  with  obtaining  title  V 
permits.  However,  as  we  explained  in 
the  August  18, 1999,  proposal,  we  do 
not  yet  have  .sufficient  information  to 
determine  whether  permanent 
exemptions  are  warranted  for  these  area 
sources  and  are  continuing  to  evaluate 
the  other  considerations.  'Thus,  we  are 
not  prepared  to  make  decisions  that 
either  permaneoUy  relieve  these  area 
sources  from  tiUe  V  or  that  require  them 
to  become  inunediately  subject  to  the 
permitting  requirement. 

Moreover,  we  noted  that  many 
permitting  authorities  are  struggling  to 
timely  issue  initial  tide  V  permits  to 
major  sources  and  other  sources  that 
have  been  subject  to  the  permitting 
requirement  since  the  beginning  of  the 
program,  and  that  we  are  concerned 
about  the  impact  of  subjecting  area 
soiuces  to  the  permit  application 
deadlines  on  permitting  authorities.  We 
stated  that  we  believe  the  most 
reasonable  approach  is  to  extend  the 
status  quo  for  one  more  5-year  cycle  of 
permitting  while  we  obtain  necessary 
information,  rather  than  to  decide  by 
default  by  allowing  the  existing  deferral 
to  expire. 

Today's  final  amendments  adopt  the 
amendinents  as  proposed  and  extend 
the  option  of  approved  pari  70 
permitting  authorities  to  defer  the 
subject  area  sources  from  the  part  70 
permitting  requirements.  The  deferral 
may  extend  until  December  9.  2004.  The 
deferral  is  not  an  automatic  benefit 
provided  to  the  soiut:es.  Rather, 
permitting  authorities  may  exercise 
their  discretion  to  either  defer  the  area 
sources  or  to  require  them  to  apply  for 
and  obtain  part  70  permits.  Some 
permitting  authorities  may  decide  that 
area  sources  in  the  subject  source 
categories  warrant  permitting  based  on 
local  considerations  or  other  factors,  or 
they  may  have  in  place  streamlined 
permitting  mechanisms  (.«uch  as  the  use 
of  general  permits  or  "permits  by  ride") 
that  minimize  the  burden  on  both  the 
permitting  authority  and  the  source. 

For  area  sources  that  are  not  covered 
by  an  effective  approved  part  70 
program  and  are  subject  to  the  EPA- 
administered  part  71  permitting 
program,  today's  final  rule  amendments 
hereby  aimounce  that  area  sources 
subject  to  the  five  NESHAPS  mentioned 
above  are  deferred  fitim  permitting 
imder  part  71  tmUI  December  9.  2004. 
For  piuposes  of  both  part  70  and  part 
71.  for  the  reasons  discussed  in  the 
proposal  (64  FR  45116,  August  18, 1999) 
and  as  explained  below,  we  conclude 
that  requiring  all  area  sources  subject  to 


the  NESHAPs  that  are  being  amended 
by  today's  rulemaking  to  obtain  tide  V 
permits  at  this  time  would  constitute  an 
impracticable,  infeasible  and 
unnecessary  burden  on  these  area 
sources,  and  would  be  an  additional 
burden  on  the  permitting  authorities 
that  have  not  yet  determined  that  they 
are  prepared  to  begin  permitting  these 
sources. 

m.  What  Has  Changed  Since  Proposal? 

We  received  seven  comment  letters. 
most  of  which  supported  the  proposed 
deferral  extension.  We  have  considered 
all  comments  received  (summarized  and 
responded  to  in  the  next  section)  and 
concluded  that  no  changes  from 
proposal  are  necessary. 

rv.  What  Comments  Did  We  Receive  on 
the  Proposed  Amendments? 

The  following  paragraphs  contain 
summaries  of  the  comments  we  received 
on  the  proposal  and  our  responses. 

Comment:  Most  commenters 
supported  the  proposed  deferral  of  title 
V  permitting  of  area  sources. 
Commenters  provided  numerous 
reasons  for  their  support,  including 
assertions  that  the  subject  area  sources 
are  already  adequately  controlled,  and 
that  there  would  be  no  additional 
envirotunental  benefit  of  requiring  them 
to  get  permits:  that  permitting  woidd 
impose  a  significant  unnecessary 
burden  on  regulatory  agencies  and/or 
sources;  that  the  deferral  will  allow  EPA 
additional  time  to  determine  whether 
permanent  tide  V  exemptions  for  area 
sources  are  appropriate;  that  additional 
time  is  necessar}'  for  permitting 
authorities  to  review  and  issue  title  V 
permits  to  sources  currently  required  to 
obtain  title  V  permits:  and  that  current 
rules  and  permitting  mechanisms 
already  sufficiently  address  area  sources 
under  State  and  local  programs. 

Response:  We  appreciate  the  support 
for  the  proposed  extension  of  the 
deferral.  The  EPA  understands  that 
these  area  sources  are  already  required 
to  comply  with  emissions  standards 
regardless  of  whether  they  are  required 
to  obtain  permits.  However,  there  are 
some  general  advantages  to  permitting 
that  should  not  be  overlooked. 
Requiring  sources  to  obtain  title  V 
permits  helps  assiue  that  complex 
applicability  determinations,  i.e.,  which 
requirements  apply  and  how.  are 
resolved  prior  to  the  issuance  of  a 
permit.  In  addition  to  providing  clarity 
for  a  source,  the  resolution  of  a  source's 
applicability  issues  facilitates  both  civil 
and  criminal  enforcement  of  the 
source's  applicable  requirements.  In  the 
process  of  applying  for  a  title  V  permit, 
many  sources  have  discovered  that  they 
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are  out  of  compliance  witii  various 
applicable  requirements.  The 
regulations  at  40  CFR  parts  70  and  71 
require  sources  to  self-certify 
compliance  with  applicable 
requirements  initially  and  aimually  and 
provide  additional  assurance  of  ongoing 
emissions  reductions.  Permitting 
provides  an  opportimity  for  the  public 
to  comment  on  whether  a  source  is 
complying  with  its  applicable 
requirements.  Permits  also  require 
prompt  reporting  of  deviations  from  the 
permit.  In  short,  one  of  the  benefits  of 
title  V  permitting  is  that  it  enhances  the 
effectiveness  of  rules. 

We  are  also  aware  that  some  Stales 
and  local  agencies  subject  these  sources 
to  non-title  V  permitting  programs  that 
may  serve  purposes  sitoilar  to  those  of 
title  V.  At  this  point  in  the 
implementation  of  title  V.  wo  agree  that 
there  may  be  significant  undue  burden 
on  permitting  authorities  not  prepared 
for  area  source  permitting  and  on  area 
sources  preparing  title  V  permit 
applications.  Some  permitting 
authorities  did  not  fully  anticipate  the 
amount  of  work  necessary  to  implement 
the  title  V  program,  and  clearly  some  of 
these  question  whether  the  additional 
work  of  permitting  thousands  of  area 
sources  provides  a  commensurate 
benefit.  Moreover,  many  of  these 
permitting  authorities  are  currently 
struggling  to  issue  permits  lo  major 
sources  and  other  covered  sources,  and 
are  not  yet  prepared  to  add  to  this 
significant  permitting  responsibility. 

While  for  some  permitting  authorities 
this  problem  could  possibly  be 
overcome  by  using  more  streamlined 
permitting  approaches,  e.g.,  general 
permits  (see  §§  70.6(d)  and  71.6(d)),  we 
may  use  the  deferral  period  to  consider 
ways  to  reduce  the  permitting  burden 
on  area  sources  and  to  better 
accommodate  the  needs  of  area  source 
permitting.  We  will  also  use  the 
additional  time  to  assess  whether  or  not 
permanent  exemptions  are  appropriate. 

We  agree  that  permitting  authorities 
should  be  allowed  to  defer,  if  necessary, 
title  V  permitting  for  area  sources,  if 
additional  time  is  necessary  to  issue 
permits  to  sources  currently  required  to 
obtain  title  V  permits.  It  is  apparent  that 
title  V  permitting  is  not  at  the  stage 
originally  envisioned  when  the  part  70 
rules  were  promulgated.  At  this  point  in 
time.  EPA  anticipated  that  most,  if  not 
all,  part  70  permits  would  have  been 
issued  to  sources  subject  to  the  program 
upon  its  effective  date,  and  that 
permitting  authorities  would  be  in  a 
better  position  to  expand  the  program  to 
other  sources.  However,  many 
permitting  authorities  need  additional 
time  to  issue  permits  to  sources  that  are 


currently  subject  to  the  program  and. 
therefore,  are  not  at  an  implementation 
stage  that  allows  them  to  shift  their 
attention  to  area  sources. 

Comment:  One  commenter  claimed 
that  the  deferred  area  sources  would  be 
allowed  to  continue  to  emit  chemicals 
unchecked  into  the  air,  exposing 
employees  and  the  public  to 
uncontrolled  levels  of  the  emitted 
chemicals  during  the  deferral  period. 
This  commenter  also  felt  that  funding  of 
expanding  the  title  V  permit  program  to 
cover  area  sources  would  be  no  problem 
because  permit  fees  would  makb  i: 
unnecessary  to  draw  upon  limited 
existing  resources.  This  commenter  was 
also  concerned  that  the  permitting 
deferral  would  impede  public  access  to 
environmental  data.  The  commenter 
stressed  the  benefits  of  the  permitting 
process,  including  those  involving 
consistent  reporting  procedures, 
improved  measurements  of  pollution, 
improved  air  quality  data,  and  greater 
public  participation. 

Response:  The  permit  program  does 
not  dixecdy  control  emissions  to  the  air, 
but  as  discussed  above  enhances 
compliance  assurance  with  all 
applicable  requirements  including 
emissions  limitations.  The  permit  is 
essentially  a  comprehensive  document 
reflecting  the  regulatory  requirements 
that  the  source  must  already  meet.  The 
existing  regulatory  requirements  that 
impose  emission  standards,  including 
these  five  Maximum  Achievable  Control 
Technology  (MACT)  rules,  irrespective 
of  the  title  V  permit,  provide  the  air 
emission  reduction  requirements,  and 
most  of  the  monitoring,  recordkeeping, 
and  reporting  requirements  under  the 
Act  that  are  needed  to  determine  and 
enforce  compliance.  All  of  these  rules 
are  still  in  effect,  and  sources  must 
comply  with  them.  Therefore,  the 
absence  of  a  title  V  permit  for  an  area 
source  subject  to  a  NKSHAP  will  not 
allow  it  lo  emit  pollutants  "unchecked" 
into  the  air. 

While  EPA  agrees  that  tide  V  permit 
fees  should  be  set  at  levels  high  enough 
to  allow  the  permitting  authority  to  hire 
and  retain  qualified  permit  writers,  we 
are  not  convinced  that  the  ability  to 
cha^e  area  sources  fees  alone  would 
enable  permitting  authorities  to 
immediately  expand  their  title  V 
programs  to  cover  area  sources.  This  is 
because  permitting  authorities  have  also 
faced  significant  problems  in  timely 
issuance  of  permits  to  major  sources, 
which  are  also  covered  by  fees.  Since 
area  sources  are  far  more  numerous  than 
major  sources,  we  expect  that  forcing  an 
expansion  at  this  point  could  raise 
problems  apart  from  adequate  funding. 
Many  permitting  authorities  at  the 


beginning  of  the  tiUe  V  permit  program 
did  not  fully  anticipate  what  was 
involved  in  implementing  the  title  V 
program,  have  still  not  caught  up  on 
their  backlog  of  major  source  permit 
applications,  and  may  not.  merely 
through  imposing  fees,  feel  prepared  to 
expand  title  V  permitting  to  area 
sources. 

Finally,  while  the  presence  of  a  title 
V  permit  does  enhance  public  access  to 
information  and  facilitates  citizen 
participation  in  enforcement,  the  permit 
deferral  should  not  deny  public  access 
to  environmental  information.  All  non- 
confidential emissions  information  that 
underlying  applicable  requirements 
direct  sources  to  send  to  implementing 
agencies  is  publically  available  under 
the  applicable  rule  requirements, 
regardless  of  the  source's  permit  status 
(see  40  CFR  63.15). 

Comment:  One  State  permitting 
authority  commenter  believes  that  area 
source  permitting  can  occur  without 
creating  an  undue  burden  by  issuing 
title  V  general  permits,  or  "permits  by 
rule."  to  area  sources.  This  commenter 
further  recommended  establishing  a 
strong  compliance  assistance  program  lo 
enhance  the  permitting  program.  In 
addition,  the  commenter  supported  a 
strong  inspection  program  and  good 
recordkeeping  requirements.  However, 
the  commenter  felt  that  reporting 
requirements  were  an  ineffective  burden 
for  most  area  sources.  Finally,  the 
commenter  recommended  that  should 
EPA  decide  to  continue  the  deferral  as 
proposed,  it  should  use  the  deferral 
period  to  review  and  revise  the  tide  V 
program  to  make  it  more  appropriate  for 
area  sources. 

Response:  The  commenter  is  correct 
in  pointing  out  that  general  permits 
issued  under  40  CFR  parts  70  and  71 
can  be  used  and  can  be  an  effective  way 
to  issue  permits  to  area  sources  without 
creating  an  undue  burden  for  the  source 
categories  being  covered  by  the  general 
permits.  The  commenter  provides  a 
good  example  of  the  discretionary 
nature  of  the  deferral.  The  deferral  being 
promulgated  in  today's  rulemaking  does 
not  automatically  apply  to  every  non- 
Federal  tide  V  permittii^  authority. 
Rather,  this  rulemaking  allows  non- 
Federal  permitting  authorities  to  choose 
whether  deferral  from  title  V  permitting 
for  area  sources  subject  to  one  or  more 
of  these  five  MACT  standards  is 
appropriate  for  the  area  sources  in 
question.  In  this  case,  the  commenter 
has  been  able  to  structure  his  permitting 
program  so  that  the  permitting  authority 
can  issue  permits  to  area  sources  easily 
and  with  little  additional  burden  to  the 
sources  themselves.  The  commenter  has 
also  implemented  a  strong  compliance 
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assistance  program,  coupled  with  a 
strong  inspection  program  and  good 
recordkeeping  requirements  to 
complement  the  general  permits  being 
issued.  The  EPA  applauds  the 
commenler's  ability  to  overcome 
potential  difficulties  in  permitting 
thousands  of  area  sources. 

However,  there  are  many  permitting 
authorities  that  continue  to  experience 
difficulties  in  issuing  title  V  permits, 
even  to  major  sources.  This,  in  turn, 
would  put  a  burden  on  the  area  sources 
that  would  have  to  get  permits  if  the 
deferral  were  to  expire  because  the 
permitting  authority  may  not  be  able  to 
provide  much  assistance  to  area  sources 
in  preparing  their  permit  applications. 
Many  permitting  authorities  may  not  be 
able  to  simply  emulate  the  permitting 
approach  taken  by  the  commenter 
because  of  legislative  or  other 
constraints.  This  is  evidenced  by  the 
other  permitting  authorities  that 
commented  in  support  of  the  deferral. 
The  EPA  will  take  under  advisement 
the  commentcr's  suggestions  that  we 
review  and  revise,  if  necessary,  the  area 
source  component  of  the  title  V  permit 
program  during  the  deferral  period.  The 
EPA  is  not  at  this  point  prepared  to 
commit  to  such  a  revision  or  even  agree 
that  one  is  appropriate,  but  would 
welcome  further  comments  on  this 
issue. 

Comment:  Several  commenters 
further  recommended  a  permanent 
exemption  from  title  V  permitting  for 
area  sources  subject  to  diese  five  MACT 
standards. 

Response:  For  essentially  the  same 
reasons  that  we  are  not  prepared  to 
immediately  require  permits  for  area 
sources,  we  are  not  promulgating  a 
permanent  exemption  for  these  area 
sources  at  this  time.  That  is,  EPA  is  not 
in  a  position  to  conclude  whether  these 
sources  should  or  should  not  be 
required  to  obtain  permits.  Several 
permitting  authorities  are  currently  able 
to  accommodate  area  source  permitting. 
The  EPA  will  weigh  the  burden  of  tide 
V  permitting  of  area  sources  with  the 
advantages  of  title  V  permitting  in 
making  futine  decisions  regarding 
permanent  exemptions.  The  EPA  will 
use  this  deferral  period  to  determine  if 
title  V  permitting  is  necessary  for 
certain  or  all  area  sources  subject  to 
these  five  MACT  standards  and  deferred 
as  of  this  rulemaking  from  title  V 
permitting  until  December  9,  2004.  As 
staled  in  the  first  deferral  rulemaking  for 
these  five  MACT  source  categories,  we 
will  also  continue  to  evaluate  State  and 
local  agencies'  implementation  and 
enforcement  of  these  five  MACTT 
standards  for  area  sources  not  covered 
by  title  V  permits,  the  likely  benefit  of 


permitting  such  sources,  and  the  costs 
and  other  burdens  on  such  sources 
associated  with  obtaining  a  title  V 
permit  (see  61  FR  27785  ()une  3.  1996)). 

V.  What  Are  the  Administrative 
Requirements  for  These  Amendments? 

A:  Executive  Order  J2866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and,  therefore, 
subject  lo  Office  of  Management  (OMB) 
review  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SI  00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  incon-sistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entilicmenls.  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

II  has  been  determined  thai  these 
amendments  do  not  qualif\'  as  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and, 
therefore,  are  not  subject  to  review  by 
OMB. 

B.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  tmiquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EP.^  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  lo  OMB.  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature    ~ 


of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  the  EPA  lo  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "lo  provide 
meaningful  and  timely  input  in  tlie 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

These  amendments  do  not  alter  the 
control  standards  imposed  bv  40  CFR 
part  63.  subparts  M,  N,  O.  T.'or  X  for 
any  source,  including  any  thai  may 
affect  communities  of  the  Indian  tribal 
governments.  Under  the  amendments, 
sources  must  continue  lo  meet  all 
applicable  requirements,  including  all 
applicable  emission  control,  monitoring, 
recordkeeping,  and  reporting 
requirements  established  by  the 
respective  NESHAP  Hence,  today's 
action  does  not  significantlv  or  uniquely 
affect  the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
these  amendments. 

C.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism  "  (64  FR  43255,  August  10. 
1999).  requires  EPA  lo  develop  an 
accountable  process  lo  ensure 
'meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications. ■■  "Policies  that  have 
Federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "'substantial  direct 
effects  on  the  Stales,  on  the  relationship 
between  the  national  government  and 
the  Slates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient."  Under 
Executive  Order  13132,  EPA  may  nol 
issue  a  regulation  that  has  Federalism 
implications,  that  imposes  substantia) 
direct  compliance  costs,  and  thai  is  nol 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  lo  pay  the  direct  compliance 
costs  incurred  by  Stale  and  local 
governments,  or  EPA  consults  with 
Stale  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  nol  issue 
a  regulation  that  has  Federalism 
implications  and  that  preempts  Stale 
law  unless  the  Agency  consults  with 
Slate  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13)32  isquirtx  EPA  to 
provide  OMB  in  a  separately  identified 
section  of  the  preamble  lo  the  rule,  a 
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federalism  summary  impact  statement 
(FSIS).  The  FSIS  must  include  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  State  and  local 
officials,  a  siumnary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  EPA  transmits  a  draft  final  rule 
with  federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

These  final  amendments  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  These 
amendments  impose  no  requirements 
on  the  States,  and  simply  allow  the 
States  the  option  to  exercise  their 
discretion  to  defer  certain  area  sources 
from  title  V  permitting.  These 
amendments  neither  preempt  States 
from  requiring  these  sources  to  obtain 
permits,  nor  impose  any  burden  on 
States  seeking  to  do  so.  Rather,  the 
intent  of  these  amendments  is  to 
continue  to  allow  States  and  their  ar«a 
.sources  to  avoid  burdens  that  would 
befall  them  if  EPA  were  to  allow  the 
current  regulatory  provisions  to  expire. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

D.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nile  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  SUtes.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


E.  Unfunded  Mandates  Reform  Act 
Title  n  of  the  Unfunded  Mandates 

Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
amendments  do  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year  nor 
do  they  significantly  or  uniquely  impact 
small  governments,  because  they 
contain  no  requirements  that  apply  to 
such  governments  or  impose  obligations 
upon  them.  Thus,  today's  amendments 
are  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

F.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 


these  final  amendments.  The  EPA  has 
also  determined  that  these  amendments 
wUl  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  they  impose  no 
additional  regulatory  requirements  on 
owners  or  operators  of  affected  sources 
and  allow  State  and  federal  permitting 
authorities  to  continue  to  relieve  owners 
or  operators  of  such  sources  of 
regulatory  requirements  that  may 
otherwise  apply  if  this  action  is  not 
taken. 

G.  Paperwork  Reduction  Act 

These  amendments  do  not  require  the 
collection  of  any  information.  Therefore, 
the  requirements  of  the  Paperwork 
Reduction  Act  do  not  apply. 

H.  Executive  Order  13045:  Protection  af 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant "  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  and 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  efiisct  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  too  other  potentially 
effectively  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5—501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  These 
amendments  are  not  subject  to 
Executive  Order  13045  because  they  do 
not  establish  an  enviromnental  standard 
intended  to  mitigate  health  or  safety 
risks. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  all  Federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
material  specifications,  test  methods, 
sampling  and  analytical  procedures, 
business  practices,  etc.)  that  are 
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developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
Examples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  Materials 
(ASTM),  the  National  Fire  Protection 
Association  (NFPA),  and  the  Societv  of 
Automotive  Engineers  (SAE).  The 
NTTAA  requires  Federal  agencies  like 
EPA  to  provide  Congress,  through  OMB. 
with  explanations  when  an  agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

These  amendments  do  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated  December  8. 1999. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  cited  in  the  preamble, 
part  63,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— {AMENDED] 

1  The  authority  citation  for  part  63 
continues  to  read  as  follows: 
Authority:  42  U  S  C  7401,  et  seq. 

Subpart  M — [Amended] 

2.  Section  63.320  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

tS3.320    Applicability. 


(k)  ff  you  are  the  owner  or  operator  of 
a  source  iiibject  to  the  provisions  of  this 
subpart,  you  are  also  subject  to  title  V 
permitting  requirements  under  40  CFR 
parts  70  or  71,  as  applicable.  Your  title 
V  permitting  authority  may  defer  your 
source  from  these  permitting 
requirements  until  December  9.  2004.  if 
your  source  is  not  a  major  source  and 
is  not  located  at  a  major  source  as 
defined  under  40  CFR  63.2,  70.2,  or 
71.2.  and  is  not  otherwise  required  to 
obtain  a  title  V  permit.  If  you  receive  a 
deferral  under  this  section,  you  must 
submit  a  title  V  permit  application  by 
December  9.  2005.  You  must  continue  to 
comply  with  the  provisions  of  this 
subpart  applicable  to  area  sources,  even 
if  you  receive  a  deferral  bom  title  V 
permitting  requirements. 


Subpart  N— {Amended] 

3.  Section  63.340  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

§63^40    Applicability  and  designation  of 
sources. 

«        •        •        *        * 

(e)«   •   • 

(2)  If  you  are  the  owner  or  operator  of 
a  source  subject  to  the  provisions  of  this 
subpart,  you  are  also  subject  to  title  V 
permitting  requirements  under  40  CFR 
parts  70  or  71 ,  as  applicable.  Your  titie 
V  permitting  authority  may  defer  your 
soiuce  from  these  permitting 
requirements  until  December  9,  2004.  if 
your  soiuce  is  not  a  major  source  and 
is  not  located  at  a  major  source  as 
defined  under  40  CFR  63.2,  70.2,  or 
71.2,  and  is  not  otherwise  required  to 
obtain  a  title  V  permit.  If  you  receive  a 
deferral  imder  this  section,  you  must 
submit  a  titie  V  permit  application  by 
December  9,  2005.  You  must  continiie  to 
comply  with  the  provisions  of  this 
subpart  applicable  to  area  sources,  even 
if  you  receive  a  deferral  from  title  V 
permitting  requirements. 

Subpart  O— [Amended] 

4.  Section  63.360  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§63360    Applicability. 

•         *         *         *         » 

(f)  If  you  are  the  owner  or  operator  of 
a  source  subject  to  the  provisions  of  this 
subpart,  you  are  also  subject  to  title  V 
permitting  requirements  under  40  CFR 
parts  70  or  71,  as  applicable.  Yotu-  titie 
V  permitting  authority  may  defer  your 
source  from  these  permitting 
requirements  until  December  9.  2004,  if 
your  source  is  not  a  major  source  and 
is  not  located  at  a  major  source  as 
defined  under  40  CFR  63.2,  70.2.  or 
71.2,  and  is  not  otherwise  required  to 
obtain  a  tiUe  V  permit.  If  you  receive  a 
deferral  under  this  section,  you  must 
submit  a  title  V  permit  application  by 
December  9,  2005.  You  must  continue  to 
comply  with  the  provisions  of  this 
subpart  applicable  to  area  somt:es,  even 
if  you  receive  a  deferral  from  titie  V 
permitting  requirements. 


Subpart  T— {Amended] 

5.  Section  63.468  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§  63.468    Reporting  requirements. 

(j)  The  Administrator  has  determined, 
pursuant  to  section  502(al  of  the  Act, 
that  if  you  are  an  owner  or  operator  of 
any  batch  cold  solvent  cleaning 


machine  that  is  not  a  major  source  and 
is  not  located  at  a  major  source,  as 
defined  imder  40  CFR  63,2.  70.2.  or 
71  2,  you  are  exempt  from  title  V 
permitting  requirements  under  40  CFR 
parts  70  or  71,  as  applicable,  for  thai 
source,  provided  you  are  not  otherwise 
required  to  obtain  a  titie  V  permit.  If  you 
own  or  operate  any  other  solvent 
cleaning  machine  subject  to  the 
provisions  of  this  subpart,  you  are  also 
subject  to  titie  V  permitting 
requirements.  Your  titie  V  permitting 
authority  may  defer  yoiu  source  from 
these  permitting  requirements  until 
December  9,  2004,  if  your  source  is  not 
a  major  source  and  is  not  located  at  a 
major  source  as  defined  under  40  CFR 
63.2,  70.2.  or  71.2.  and  is  not  otherwise 
required  to  obtain  a  title  V  permit.  If  you 
receive  a  deferral  under  this  section, 
you  must  submit  a  title  V  permit 
application  by  December  9.  2005.  You 
must  continue  to  comply  with  the 
pro\isions  of  this  subpart  applicable  to 
area  sources,  even  if  you  receive  a 
deferral  from  titie  V  permitting 
requirements. 


Subpart  X— {Amended] 

6.  Section  63.541  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

{63.S41    Applicability. 

*  •  a  •  • 

(c)  If  you  are  the  owner  or  operator  of 
a  source  subject  to  the  provisions  of  this 
subpart,  you  are  also  subject  to  titie  V 
permitting  requfrements  under  40  CFR 
parts  70  or  71,  as  applicable.  Yoiu-  titie 
V  permitting  authority  may  defer  your 
source  from  these  permitting 
requirements  until  December  9,  2004.  if 
your  source  is  not  a  major  source  and 
is  not  located  at  a  major  sourt:e  as 
defined  under  40  CFR  63.2,  70.2.  or 
71.2.  and  is  not  otherwise  required  to 
obtain  a  title  V  permit.  If  you  receive  a 
deferral  under  this  section,  you  must 
submit  a  title  V  permit  application  by 
December  9,  2005.  You  must  continue  to 
comply  with  the  provisions  of  this 
subpart  applicable  to  area  sources,  even 
if  you  receive  a  deferral  from  titie  V 
permitting  requirements. 
(FR  Doc.  99-32325  Filed  12-»-9S:  3:21  pm] 
aiujHG  COOS  asao-sD-p 
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FEDERAL  EMERGENCY 
MANAGEME^f^  AGENCY 

44  CFR  Part  65 
[Dockst  Ho.  FEMA-7301] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  NeW  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  PH..  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate,  • 
Federal  Emergency  Management 
Agencv.  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.inillei<afema.gov. 
SUPPtEUENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 


listed  for  each  commimity  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currenUy 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Enviroiunental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  fitjm  the  requirements  of  the 
Regulator,'  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection' Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

i65.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  $  65.4  are  amended  as 
follows: 


State  and  County 

Location 

Dates  and  name  of  news- 
paper wttere  notice  was 
published 

Chief  executive  officer  of  community 

Effective  dale  ot 
rTKXJIfication 

Community 
No. 

Coonecticut 

Hartfcxd 

Town  ot  Berlin 

September  7.  1999.  Sep- 

Ms. Bonnie  Tberrien,  Town  of  Berlin 

Decemt)er  13, 

0900220 

tember  14.  1999,  New 

Manager.    Berlin   Town    Hall,    240 

1999. 

Britain  Herald. 

Kensington     Road,     Berlin,     Con- 
neclicul  06037. 

Harttoid 

Tovmot  West 

August  11,  1999,  August 

Mr.    Bany    Feldman,   West   Harttoid 

November  16, 

095082 

Harttoid. 

18,  1999,  Hanford 

Town    Manager.    West    Hartford 
Town  Hall.  50  Soutli  Main  Street. 
West  Hartford.  Connecticut  06107 

1999. 

Town  ot  West 

August  26,  1999.  Wast 

Mr.   Barry   Feldman.   Town  ot  West 

September  17, 

095082C 

Hartford, 

Hanford  News. 

Hartford   Manager.   West   Hartford 
Town  Hall.  50  South  Main  Street, 
West  Hartford,  Connecticut  06107. 

1999. 
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State  and  County 


Hartforel  . 


Florida: 

Alachua  . 


Hillstxirougti  . 


Sarasota  . 


Location 


Town  of 
Wethersfield 


City  of  Alachua  . 


Dates  and  name  ot  news- 
paper where  r>otice  was 
put>lished 


Illinois: 
Cook. 


DuPage  . 


Cook 


Cook. 


Will 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  ot  Elgin 

City  of  Elmhurst 


Village  of 
Midlothian. 


Village  of  Orland 
Park 


Village  of  Palatine 


Village  of 
Shorewood. 


Kentucky: 

Daviess  CHy  of  Owensboro 


Maine: 
Lincoln 


Massachusetts: 
Barnstable  . 


Micfiigan: 
Macomb 


New  Hampshire: 
Rockingham  . 


New  Jersey: 
Union  .... 


New  York: 
Herkinrier 


Town  of  Boothbay 
Harbor. 


Town  of  Falmouth 


Township  of 
Macomb. 


City  ol  Portsmouth 


Bonxigh  of  Ro- 


Town  of  WinfieW 


i  July  15.  1999.  July  27. 
1999.  The  Hartford 
Courant. 


August  16.  1999.  August. 
23  1999.  The  Gaines- 
ville Sun. 

August  5.  1999.  August 
12.  1999.  Tampa  Trib- 
une 

July  15,  1999.  July  22. 
1999.  Sarasota  Herald- 
Tribune. 

September  10.  1999,  Sep- 
tember 17,  1999.  77ie 
Courier  News. 

June  4.  1999,  June  11. 
1999.  The  Elmliurst 
Press. 

August  12,  1999.  August 
19.  1999,  Midlothian 
Bremen  Messenger. 

July  28.  1999.  August  4, 
1999.  The  Daily 
Southtown. 


June  21,  1999,  June  28, 
1999.  Daily  Herald. 


August  20.  1999.  August 
27,  1999,  The  Herald- 
News. 


June  1,  1999.  June  8, 
1999.  Messenger-ln- 
quirat. 


October  7.  1999,  October 
14.  1999,  Boothbay 
Register. 

June  29.  1999.  July  6, 
1999.  Enterprise 


July  22,  1999,  July  29, 
1999.  The  Macomb 
Daily. 


October  14.  1999.  Octo- 
ber 21.  1999,  Ports- 
mouth  Herald. 


August  19. 1999.  /August 
26,  1999.  Spectator 
Leader 


October  27,  1999,  Novem- 
ber 3.  1999,  The  West 
Winfiald  Star. 


Chief  executive  offreer  of  community 


Effective  date  of 
modjfk:ation 


October  18.  1999 


February  9.  2000 

120001  C 

July  28.  1999  

120112  D 

July  8,  1999  

125144  D 

September  3. 

1999, 

170087  0 

May  26.  1999  

170205  C 

August  3,  1999  . 


Mr.  Lee  Erdmann,  Town  of 
Wethersfield  Manager,  505  Silas 
Deane  Highway.  Wethersfieia.  Con- 
necticut 06109. 

The  Horx)rab^e  James  Lewis,  Mayor 
of  the  City  ol  Alachua,  P.O.  Box  9. 
Alachua.  Florida  32616, 

Mr  Daniel  A  Kleman,  Hillstxirough 
County  Administrator,  Hillstx>rough 
County  Center.  26th  Floor,  P.O. 
Box  1110.  Tampa,  Flonda  33601, 

Mr.  Jim  Ley.  Sarasota  County  Admin- 
istrator.  1660   Ringling  Boulevard,  | 
Sarasota.  Florida  34236  i 

The  Honorable  Ed  Schock.  Mayor  of  j 
the  City  of  Elgin.  150  Dexter  Court, 
Elgin,  Illinois  60120-5555. 

Tt>e  Honorable  Thomas  D  Marcucci. 
Mayor  of  the  City  of  Elmhurst.  209 
North  York  Street.  Elmhurst.  Illinois 
60126-2892. 

Mr.  Thomas  J.  Murawski.  Village  of 
Midtothian  President,  14801  South 
Pulaski  Road,  Midlothian,  Illinois 
60445. 

The  Honorable  David  J  McLaughlin. 
Mayor  ol  the  Village  ot  Ortand 
Part<.  Village  Hall.  14700  South 
Ravinia  Avenue.  Onand  Park.  Illi- 
nois 60642 

Mr.  Mictiael  Cassady.  Village  ot  Pala- 
tine Manager.  200  East  Wood 
Street.  Palatine.  Illinois  60067- 
5339 

Mrs.  Bertha  J  Hofer.  Village  of 
Shorewood  President.  903  West 
Jefferson  Street,  Shorewood,  Illi- 
nois 60431. 

The  Honorable  Reid  Haire.  Daviess 
County  Judge/Executive.  Daviess 
County  Courttiouse.  P.O  Box 
1716,  Owensboro.  Kentucky  42302 

Mr.  Dabney  A.  Lewis.  Code  Enforce- 
ment Offk»r,  11  Howard  Street. 
Boothbay  Hartior.  Maine  04538 

Mr.  Peter  Bayer.  Falmouth  Town  Ad- 
ministrator. 59  Town  Hall  Square, 
Falmouth.  Massachusetts  02540. 


Mr  John  0  Brennan.  Macomb  Town-  ',  July  16.  1909 
ship  Supervisor.  19925  Twenty-  I 
Three  Mile  Road.  Macomb.  Michi-  ' 
gan  48042. 

The  Honorable  Evelyn  Sirrell.  Mayor    October  6.  1999 
of  the  City  ot  Portsmouth.  Muniapal 
Complex,    PO.    Box    628.    Ports- 
mouth, New  Hampshire  03801 , 


Community 
No 


090040 


November  2.  1999 


Septemtier  26. 
1999 


August  12, 1999 


May  24. 19 


Sefitember  28. 
1999 


June  22,  1999  . 


170127  C 


170140  0 


175170 


210062  0 


255211  G 


260445  8 


I  The  Honorable  Joseph  L  Picaro. 
Mayor  of  the  Borough  of  Roselle, 
210  Chestnut  Street.  Roselle.  New 
Jersey  07203. 

Mr.  Adelbeit  Hall.  Town  of  Winfiekj 
Supenrisor.  152  Rose  Road,  West 
I      Winfield,  Itew  York  13491 


August  10,  1999 


ApiJI20,  2000 


340472  A 


360323  B 


69646         Federal  Register / Vol.  64,  No.  239 /Tuesday,  December  14.  1999 /Rules  and  Regulations 


Slate  and  County 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modifnation 

Community 
No. 

North  Carolina: 

Buncomtw 

City  o«  Ashville 

August  24.  1999,  August 
31,  1999,  AshevlleCil- 
izeo-Times. 

The  Honorable  Leni  Stinick,  Mayor  ol 
the   City   of   Asheville,    P  0.    Box 
7148,    Asheville,    l^otih    Carolina 
28802 

August  16,  1999  .. 

370032  D 

Mitchell 

Townot 

May26,  1999,  JuneZ, 

The  Honorable  Charles  Vines,  Mayor 

I^ovember  22, 

370162  C 

Bakerevilie 

1999,  Mitchell  Netrs- 
Joumal 

of  the  Town  of  Bakersville,   P.O. 
Box  53,  Bakersville,  l^rth  Carolina 
28705. 

1999 

Mitchell 

Unincorporaled 

May  26,  1999.  June  2. 

Mr    Mike  Robinson,  Mitchell  County 

l*>vember  22, 

370161  C 

Areas 

1999,  Mitchell  Nem- 

Manager,        P.O         Box        409, 

1999. 

Ohio: 

Montgomefy  . 

Joumal. 

Bakersville,  North  Carolina  28705 

September  3.  1999.  Sep- 

Ms.  Deborah  Feldman,   Montgomery 

December  9,  1899 

390775  C 

Areas. 

tember  10,  1999,  Day- 
ton Daily  News. 

County    Administrator,    451     West 
Third  Street,  Dayton,  Ohio  45422 

Richland 

City  of  Shelby 

June  a,  1999,  June  IS, 
1999,  OaUy  Globe. 

The    Honorable    Dons    Payne-Biglin, 
Mayor  of  the  City  ot  Shelby,  23 
West    Main   Street,    Shelby,    Ohk> 
44875 

June  1.  1999 

390479  B 

Cuyahoga  

CMyofWssllalce... 

C5clober27,  1999,  Novem- 
ber 3,  1999,  Wetbake. 

The   Honorable   Dennis   M.    Clough, 
Mayor   of   the   City   of   Westlake, 
27216  Hilhard  Boulevard,  Westlake, 
Ohio  441 45 

February  1,2tX)0 

390136  C 

Pennsytvania; 

Lackawanna  .. 

Borough  of  Old 

July  21,  1999,  July  28, 

The    Honorable    Phillip    Tagliatena, 

October  36.  1999 

42535  B 

Fofge 

1999,  The  Scranlon 
Times. 

Mayor  of  the  Borough  of  Old  Forge, 
Town  Hall,  310  South  Main  Street, 
OW  Forge,  Pennsylvania  18518 

Cumbariand    . 

August  23,  1999,  August 

Mr  William  S.  Cook,  Manager  of  the 

November  28, 

420370  B 

Sprtng. 

30,  ^999.  Painol  News. 

Township   of   Silver   Spring,   6475 
Carlisle       Pike,       Mechanksburg, 
Pennsylvania  17055 

1999. 

South  Carolina: 

Richland 

Unincotporated 

Augusts,  1999,  August 

Mr.  T.  Cary  McSwain,  Richland  Coun- 

July 30,  1999  

450170  H 

Anas. 

13,  1999,  77w  Stare 

ty    Administrator,    2020    Hampton 
Street,   Columbia,   South   Carolina 

29202. 

Tanneeaae: 

Rutheifoid 

City  of 

August  20,  1999,  August 

The     Honorable     Richard     Reeves, 

November  25, 

470168  D 

Murtreesboro. 

27,  1999,  Daily  News 
Journal. 

Mayor  of  ttie  City  of  Murtreestxxo, 
PO.  Box  1139,  Murtreesboro,  Ten- 
nessee 37133 

1999. 

Ruthertofd  

Unincofporaied 

August  20,  1999,  August 

Ms  Nancy  R.  AUen,  Rutherford  Coun- 

November 25, 

470165  D 

Areas 

27.  1999,  Daily  News 
Journal. 

ty  Executive,   County  Courthouse, 
PubiB       Square,       Room       101, 
Murfreesboro,  Tennessee  37130. 

1999. 

Shel»)y 

UnincoiporalBd 

September  8,  1999,  Sep- 

The Honorable  Jirr   Rout,  Mayor  of 

September  2, 

470214  D 

Areas. 

tember  15,  1999,  The 
Commefdal  Appeal. 

Shelby   County,    160   North    Main 
Street,  Suite  850,  (Memphis,  Ten- 
nessee 38103 

1999. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  November  30,  1999. 
Michael  J.  Armstrong. 
Associate  Director  for  Mitigation. 
IFR  Doc.  99-32359  Filed  12-13-99;  8:45  ami 
aauNQ  cooe  sr»-04^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  66 

[Ooclwt  No.  FEMA-7308] 

Changes  in  Flood  Elevation 
Datenninatlons 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 


scientific  or  technical  data.  New  flood 
insurance  premiimi  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  die  community  that  the 
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Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  foUovring  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  Chief,  Hazards  Study 
Branch,  Mitigation  Directorate,  500  C 
Street  SW.,  Washington.  DC  20472, 
(202)  646-3461,  or  (e-mail) 
matt.miller@fema,gov. 
SUPPLEMENTARY  INFORMATKIN:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 


The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  reqtiirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
piu^uant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 
National  Environmental  Policy  Act.  This 
rule  is  categorically  excluded  from  the 
requirements  of  44  CFR  Part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  RegiUatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 


maintain  commimity  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This 
interim  nde  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  fustice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  PaH  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— (AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seij.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

S6S.4    [AmwidrnQ 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  country 


Arizona:  Pima 

Borough. 


Oklahoma: 
Tulsa  .. 


Tulsa 


Locatk)n 


City  of  Tucson  . 


City  ol  Broken 
Arrow. 


Oty  of  Tulsa  . 


Dates  and  name  of 

newpaper  wtiere  notice 

was  put>listied 


Sept.  30,  1999,  Oct.  7, 
1999,  The  Arizona  Daily 
Star. 

Sept.  28,  1999,  Oct.  5, 
1999,  Broken  Arrow 
Ledger 

Sept.  30,  1999,  Oct.  7, 
1999.  Tulsa  Wortd. 


Chief  executive  officar  of  community 


The  Honorable  George  Miller.  Mayor, 
City  of  Tucson,  PO  Box  27210. 
Tucson,  Anzona  85726. 

The  Honoratjie  James  Reynolds, 
Mayor,  City  of  Broken  Arrow,  P.O. 
Box  610.  Broken  Arrow.  Oklahoma 
74013 

Tfie  Honorable  M  Susan  Savage, 
Mayor,  City  ol  Tulsa,  200  Ovic 
Center,  Tulsa,  Oklahoma  74103. 


Etfedtvs  date  of 
modifk:ation 


Sept.  10, 1999 


Sept  8. 1999 


Sept  8,  1999 


Community 
No 


040076 


400236 


40S387 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance ') 

Dated:  November  30. 1999. 
Michael ).  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-32358  Filed  12-13-99:  8:45  am) 
BILUNO  COOE  e71S-04-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Pari  65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 


for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  commimity  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
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the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW,.  Washington.  DC 
20472.  (202)  646-3461,  or  (e-mailj 
matt.miller®fema.gov. 
SUPPLEMENTARY  INFOflUATtON:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  0nal  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  ciurently 
effective  rnmmnnity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 


management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimiifn  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFTP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Natioiial  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 


Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFTP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification,  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  justice 
Reform.  This  riile  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  6&— (AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Autborily:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Corap..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

f65,4    (AmMidwl] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Stale  and  county 

Locatkjn 

Dates  and  name  of  news- 
poWished 

Chief  executive  officer  of  conimunity 

Effective  date  of 
modification 

Communrty 
number 

Colorado:  El  Paso 

City  ot  Cotorado 

July  22,  1999.  July  29. 

The  Honorable  Mary  Lou  Makepeace, 

Julyl.  1999  

080060 

(FEMA  Docket 

Sphngs. 

1999  Oazette  Tele- 

Mayor. City  of  Cotoiado  Springs. 

No.  7300). 

graph. 

P.O.  Box  1575.  Cotorado  Springs, 
Colorado  80901-1575 

Idaho:  Ada  (FEMA 

UnincorporalBd 

July  21.  1999.  July  28. 

The    Honorable    Vernon    BistetteWt, 

Oct,  26,  1999  

160001 

Docket  No. 

Areas. 

1999,  The  Idaho  States- 

Chairman,  Ada   County   Board   of 

7300). 

man. 

Commissioners,    650    West    Mam 
Street.  Boise,  Idaho  83702. 

Idaho;  Ada  (FEMA 

City  ol  Eagle  

Juty21.  1999.  July  28. 

The      Honorable      Rick      Yzaguine. 

Oct.  26,  1999  

16000 

Docket  No. 

1999.  Valley  News. 

Mayor.    City   ol   Eagle.    310    East 

7300) 

Stale.  Eagle,  Idaho  83616 

Kansas:  Sedgvnck 

City  ot  Wichita 

July  21,  1999,  July  28, 

The   Honorable  Bob  Knight.   Mayor, 

June  18, 1999 

200328 

(FEMA  Docket 

1999.  Wichita  Eagle. 

City    ot   WitcNta.    City    Hall.    455 

No.  7300) 

North    Mam    Street.    First    Floor, 
Wichita,  Kansas  67202, 

Missioun:  Lincoln 

OlyolTroy  

Aug.  4.  1999.  Aug.  11. 

The  Honorable  Charles  H    Kemper. 

July  9,  1999  

290641 

(FEMA  Docket 

1999.  Lincoln  County 

Mayor.    City   of   Troy,    200    Main 

No  7300). 

Journal. 

Street.  Troy.  Missoun  63379, 

Texas:  Collin 

City  of  Aaen 

July21,  1999.  July  28. 
1999,  Allen  Amencan. 

The   Honorable   Kevin   Lilly.    Mayor, 
City   of   Allen.   One   Butler  Circle. 

June  21    1999   ...  , 

480131 

(FEMA  Docket 

No   7300). 

Allen.  Texas  75013, 

Texas:  Cameron 

Unincorporatad 

Aug  6.  1999.  Aug.  13. 

The    Honorable    Gilberton    Hinojosa. 

July  2,  1999  

48101 

(FEMA  Docket 

Areas. 

1999,  Brownsville  Her- 

Cameron County  Judge,  964  East 

No.  7300). 

ald. 

Harrison,  Brownsville,  Texas  78520. 
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State  and  county 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
numt)er 


Texas:  Dallas 

(FEMA  Docket 

No,  7300). 
Texas:  Tarrant, 

Dallas  and  Ellis 

(FEMA  Docket 

No.  73O0), 
Texas:  Dallas 

(FEMA  Docket 

No,  7300). 
Texas:  Tanant 

(FEMA  Docket 

No,  7300), 
Texas;  Denton 

(FEMA  Docket 

No  7300). 

Texas:  Gregg  and 

Harnson  (FEMA 

Docket  No. 

7300). 
Texas:  Bexar 

(FEMA  Docket 

No   7300), 

Texas;  Guadalupe 
(FEMA  Docket 
No.  7300), 


City  ol  Dallas  , 


City  of  Grand  Prai- 
rie. 


City  of  living 

City  of  Keller  

City  of  Lewisville 


Dty  of  Longview 


City  of  San  Anto- 
nio. 


City  ot  Schertz 


July  15,  1999.  July  22, 

1999.  Dallas  Morning 

News. 
July  22,  1999.  July  29, 

1999,  Grand  Praihe 

News. 

July  22,  1999,  July  29, 
1999,  Irving  News 

Aug.  3.  1999.  Aug.  10, 
1999.  Keller  Citizen. 

Aug.  4.  1999.  Aug.  11, 
1999.  Lewisville  News. 


July  13.  1999.  July  20. 
1999.  Longview  News- 
Journal, 

July  14,  1999.  July  21, 
1 999.  San  Antonio  Ex- 
press-News. 

July  15.  1999.  July  22. 
1999.  The  Herald, 


The  Honorable  Ron  Kirk,  Mayor.  City  i  June  10,  1999 480171 

ol  Dallas.  City  Hall,   1500  Manila,  j 

Dallas.  Texas  75201 
The  Honorable  Charles  V,  England.    June  25, 1999 484472 

Mayor.  City  of  Grand  Prairie.  P.O. 

Box  534045,  Grand  Praine.  Texas 

75053. 
The  Honorable  Joe  Putnam,  Mayor.    June  25,  1999 480180 

City  ot  Innng,  PO   Box  152288.  Ir- 
ving, Texas  75015-2288. 
I  The  Honorable  Dave  Phillips.  Mayor,  !  July  6,  1999  480602 

City  of  Keller,  PO,  Box  770.  Keller,  t 
'      Texas  76244.                                    1 
The   Honorable   Bobbie   J.    Mitchell.  >  July  6,  1999  480195 

Mayor.  City  of  lewisville.  PO,  Box 

299002.  Lewisville,  Texas  75029- 

9002, 
The    Honorable    David    McWhorter.  •  Oct,  18,  1999  480264 

Mayor,  City  of  Longview.  P,0,  Box 

1952  Longview.  Texas  75606-1952. 


'  The    Honorable    Howard    W,    Peak,    Oct,  19.  1999  , 

Mayor.  City  ol  San  Antorwo,  P.O 

Box  839966.  San  Antonio,  Texas 

78283-3966 
Tt>e  Honorable  Hal  Bahtwin.  Mayor, 

City   of   Schertz.    PO,    Drawer   I, 
i      Sctiertz,  Texas  78154. 


June  8, 1999  . 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Daled:  November  30.  1999. 
Michael  |.  Armstrong, 
Associate  Director  for  Mitigation. 
IFR  Doc.  99-32355  Filed  12-13-99:  8:45  am] 
BIIJJNG  CODE  6T1I-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Ctianges  in  Flood  Elevation 
Determinations 

AGEIKY:  Federal  Emergencj' 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 


community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
malt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community'  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  vrith  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  commimity  number  is  shown 


and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basts  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insiu-ance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Em-ironmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
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environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 


Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1 .  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
ReorganizaUon  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329:  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

$65.4    [Anwndwq 

2.  The  tables  published  under  the 
authority  of  S  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of 

newspaper  where  notice 

was  published 

Chief  executive  officer  of  community 

Effective  date 
modification 

Community 
number 

Georgia:  Cobb 

City  of  Marietta 

Dec  11,  1998.  Dee.  18. 

The     Honorable     Ansley     Meaders. 

Mar.  18.  1999  

130226  F 

(FEMA  Docket 

1998.  Marietta  Daily 

Mayor  of  the  City  of  Marietta.  P  0. 

No.  7277). 

Journal. 

Box  609.  Marietta.  Georgia  30061 

Georgia:  Rich- 

Unincorporated 

Feb.  10,  1999.  Feb.  17. 

The  Honorable  Bob  Young,  Mayor  of 

May  18,  1999 

130158 

mond  (FEMA 

Areas. 

1999.  The  Augusta 

Richmond  County,  City-County  Mu- 

Docket No. 

Ctmnide. 

nicipal  Building,  530  Greene  Street, 

728S). 

Room     806.     Augusta,     Georgia 
30911. 

Illinois:  DuPage 

Village  of 

Dec.  11.1998,  Dec.  18. 

Mr  John  C.  Gels.  Bensenville  Village 

Mar.  18, 1999  

170200  0 

(FEMA  Docket 

Bensenville. 

1998,  Bensenville  Press. 

President.  Village  Hall.  700  West  Ir- 

No. 7277). 

ving  Park  Road.  Bensenville.  Illinois  ' 
60106. 

Illinois:  DuPage 

Unincorporated 

Feb.  16.  1999.  Feb.  23. 

Mr.  Robert  Schillerstrom.  Chairman  of  i  May  24,  1999 

170197  D 

(FEMA  Docket 

Areas. 

1999.  Daily  Herald. 

the  DuPage  County  Board.  DuPage 

No.  7285). 

Center,   421    rJorth   County   Farm 
Road.  Wheaton.  Illinois  60187. 

Illinois:  Kane 

Unincorporated 

Dec.  10.  1998.  Dec.  17, 

Mr   Michael  W.  McCoy.  Chairman  of 

Mar.  17,  1999  

170896  0 

(FEMA  Docket 

Areas. 

1998.  The  Courier- 

the  Kane  County.  Board  of  Com- 

No.  7293). 

News. 

misskxiers.  719  South  Batavia  Ave- 
nue. Geneva.  Illinois  60134. 

Illinois:  Lake 

Unincorporated 

May  13,  1999,  May  20, 

Mr.   Jim    LaBelle,   Chairman   of   the 

Aug.  18.  1999  

170357  F 

(FEMA  Docket 

Areas. 

1999,  The  Nevrs  Sun. 

Lake    County    Board.     18    North 

No  7293). 

County   Street,    10th   Floor,   Wau- 
kegan.  Illinois  60085 

Illinois:  McHenry 

Village  of  C:ary  

Feb.  26,  1999,  Mar.  5. 

The  Honorable  Donald  Hutfer.  Mayor 

June  3, 1999 

170475 

(FEMA  Docket 

1999.  The  Northwest 

of     the     Village     of     Gary.     255 

No.  7293). 

Herald. 

Stonegate     Road.     Gary,     Illinois 
60013. 
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State  and  county 


Dates  and  name  of 

newspaper  wt^ere  notice 

was  published 


Chief  executive  officer  of  community 


Effective  dale 
modification 


Community 
number 


Illinois:  McHenry 
(FEMA  Docket 
No.  7293). 


Illinois:  Cook 
(FEMA  Docket 
No.  7293). 

Illinois:  Lake 

(FEMA  Docke! 

No.  7293). 
Maryland:  Allegany 

(FEMA  Docket 

No.  7277). 

Massachusetts: 

Middlesex 

(FEMA  Docket 

No.  7293), 
Minnesota:  Anoka 

(FEMA  Docket 

No.  7293). 

Ohio:  Fairfield  and 

Franklin  (FEMA 

Docket  No. 

7277). 
Ohio:  Franklin 

(FEMA  Docket 

No.  7277). 

Tennessee:  Sul- 
livan (FEMA 
Docket  No 
7293). 

Virginia:  Ariington 
(FEMA  Docket 
No.  7293), 

Wisconsin:  Oconto 
(FEMA  Docket 
No.  7293). 

Wisconsin:  Oconto 
(FEMA  Docket 
No.  7293). 


Unincorporated 
Areas. 


Village  of  South 
Barrington. 


City  of  Waukegan 


Unincorporated 
Areas. 


Town  of  Billerica 


City  of  Blaine  . 


City  of  Columbus 


Unincorporated 
Areas. 


I  City  of  Bristol . 


Unincorporated 
Areas. 

City  of  Oconto   . 


Unincorporated 
Areas. 


Feb.  26.  1999,  Mar.  5. 
1999.  TheNonhtvest 
Heraia. 


I  May  11.  1999.  May  18. 
1999.  Da/VyHeraW. 


May  14,  1999.  May  21. 
1 999.  The  News-Sun. 

Dec.  16,  1998.  Dec.  23. 

1 998.  TTie  Cumlxriand 
[      Times-News. 

'  May  10.  1999.  May  17. 

1 999.  Lowell  Sun. 


Jan.  8.  1999,  Jan.  15, 
1999,  Blaine-Spring 
Park  Ufa. 

Nov.  27,  1998,  Dec.  4, 
1998,  The  Coluriitxjs 
Dispatch. 

Nov.  27.  1998,  Dec.  4, 
1998,  The  Columbus 
Dispatch. 

May  21.  1998.  May  28, 

1998,  Bristol  Herald- 
Center 

Jan.  21.  1999.  Jan.  28, 

1999,  The  Arlington 
Journal. 

April  28,  1999.  May  5. 

1999.  Oconfo  County 

Review- 
April  28,  1999,  May  5, 

1999.  Oconto  County 

Review. 


Mr.  Michael  Tryon,  McHenry  County 
Board       Chairperson.       McHenry 
County   Government   Center.    220 
North    Seminary    Avenue,    Wood- 
stock, Illinois  60098. 
The  Honorable  Patnda  Graft,  Mayor 
of  the  Village  of  South  Barrington, 
30  South  Bamngton  Road,  South 
Barrington,  Illinois  60010. 
The  Honorable  Bill  Duri<in,  Mayor  of 
the  City  of  Waukegan.  106  North 
Utica.  Waukegan,  Illinois  60085. 
Mr.  Bernard  L.  Loar,  President.  Alle- 
gany  County'   Board   of   Commis- 
sioners. 701  Kelly  Road.  Suite  405, 

I      Cumberiand.  Maryland  21502-3401. 

'  Mr.    Richard    A.    Montuon.    Billerica 

j      Town  Manager.  Billerica  Town  Hall, 
365  Boston  Road.  Billenca.  Massa- 
chusetts 01821- 
The  Honorable  Thomas  Ryan.  Mayor 

j  of  the  City  of  Blaine.  9150  Central 
Avenue    Northeast.    Blaine,    Min- 

I      nesota  55434-3499. 
The  Honorable  Gregory  S,  Lashutlta, 

[  Mayor  of  the  City  of  Columbus.  City 
Hall.  90  West  Broad  Street.  Colum- 
bus. Ohio  43215. 

'.  Ms.  Ariene  Shoemaker.  President  of 

!  the  Franklin  County.  Board  of  Com- 
missk>ners,  373  South  High  Street, 

[      Cdambus.  Ohio  4321 5. 
The  Honorable  Elmer  Doak.  Mayor  of 
the  City  ol  Bnstol.  P.O.  Box  1189. 
Bristol.  Tennessee  37621. 

Mr.  William  T.  Donahue,  County  Marv 
ager.  2100  Clarendon  Boulevard. 
Suite  813.  Ariington,  Virginia  22201. 

The  Honorable  Joseph  Bralick.  Mayor 
of  the  City  ol  Oconto.  1210  Main 
Street.  Oconto.  Wis<x)nsin  54153. 

Mr.  Kevin  Hamann,  Oconto  County 
Administrative  Coordinator,  301 
Washington  Street,  Oconto,  Wis- 
consin 54153. 


June  3.  1999  '  170732 


Aug.  16.  1999 

May  7.  1999  .. 
Mar  23,  1999 

Aug.  15,  1999 

April  15.  1999 

Mar.  4.  1999  .. 

Mar.  4,  1999  . 

May  14  1999 

April  28.  1999 
Aug  3.  1999 
Aug.  3,  1999  . 


170161  C 


250183  C 


390170  G 


390167  G 


550297  B 


69652         Federal  Register/ Vol.  64,  No.  239 /Tuesday.  December  14,  1999 /Rules  and  Regulations 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Instjrance.") 

Dated:  November  30. 1999. 
Michael  |.  Amutrong, 
Associate  Director  for  Mitigation. 
IFR  Doc.  99-32354  Filed  12-13-99:  8:45  ami 
eiLLINO  COOE  in>-04-* 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFH  Part  67 

Final  Flood  Elevation  Determlnatlona 

AGENCY;  Federal  Emergency 
Management  Agency  (FEMA). 
AcmON:  Final  rule. 

summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  communitv'  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 

are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  MFORMATUN  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 


Study  Branch,  Mitigation  Directorate. 
500  C  Street  SW.  Washington,  DC 
20472.(202)646-3461 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunit>'  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  1 10  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
nnai  m  uie  conununiiies  lisrea  oeiow. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Consideration.  No 
enviromnental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 


Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  imder  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiecls  in  44  CFR  Pari  67 

Administrative  practice  and 
procedure.  Flood  insiu^nce.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

167.11    [Amendwf] 

2.  The  tables  published  luder  the 
authority  of  §  67.11  are  amended  as 
follows; 
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Source  of  Flooding  and  Location 


FLORIDA 


Green  Cove  Springs 
(City),  Clay  County 
(FEMA  Docket  No.  7287) 

Governors  Creek: 
At  confluence  witti  St. 

Johns  River  

Immediately  downstream 

ot  Idlewtid  Avenue 

Buckeys  Creek: 
Approximately  1 .200  leet 

upstream  of  conftuerwe 

witti  Governors  Creek  ... 
Approximately  1 .2  miles 

upstream  of  confluence 

witti  Governors  Creek  ... 
St.  Johns  River: 
For  its  entire  reach  within 

the  community  

Maps  available  for  inspec- 
tion at  the  Planning  and 
Zoning  Office,  229  Walnut 
Street,  City  Hall.  Green 
Cove  Sphngs.  Florida. 


oOeptti  m  feet 

atx}ve 

ground. 

'Elevatkm  in 

leel  (NOVO) 


GEORGIA 


Gainesville  (City),  Hall 
County  (FEMA  Docket 
No.  7283) 

Walnut  Creek: 
Approximatefy  1,785  feet 

upstream  of  private  drive 
Approximately  0  72  mile 
upstream  of  private  drive 
Maps  available  for  Inspec- 
tion at  the  Hall  County 
Joint  Administration  Build- 
ing, Engineering  Office. 

98§,'eiSS6#v',tru?8fbTa. 

Hall  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7283) 

Balus  Creek: 

Approximately  2,000  feet 
downstream  of  McEver 
Road  

Approximatefy  875  feet  up- 
stream of  Laridrum  Edu- 
cation Drive  

Balus  Creek  Tributav  ' 

Approximately  50  feet  up- 
stream of  confluence 
with  Balus  Creek  

Approximately  575  feet  up- 
stream of  Old  Oakwood 

Road  

Caney  Fork  Creek: 

At  confluence  virith  Walnut 
Creek  

Approximately  1 ,650  feet 
upstream  of  Stoan  Mill 

Road 

Deaton  Creek: 

At  confluence  with  Mul- 
twrry  Creek 

Approximately  2.0  miles 
upstream  of  Oliver  Road 
Lollis  Creek: 

At  confluence  with  Sher- 
wood Creek 

Approximately  175  feet  up- 
stream of  Upper  Looper 

L^ke  Dam  

Mitchell  Creek: 

At  confluence  with  LoWs 
Creek 


•5 

■8 

•5 

•19 

•5 


■950 
•963 


•1.082 
•1,174 

•1,100 

•1,132 

•847 

•1.062 

•823 
■921 

■853 

•929 

■874 


#Deptti  in  feel 

above 

Source  of  Fkxxling  and  Locatkxi  I       ground. 

■Elevation  in 

feet  (NGVD) 


Just  downstream  of 

Swansey  Road  

Mulberry  Creek: 
Approximatefy  1.13  miles 
downstream  of  State 

Route  211  

Just  downstream  of  Martin 

Road  

Mulberry  Creek  Tributary: 
At  confluence  with  Mul- 
berry Creek 

Approximately  0.7  mile  up- 
stream of  Elizabeth 

Lane 

Sherwood  Creek: 
At  confluence  with  Mul- 
berry Creek  

At  county  boundary 

Walnut  Creek: 

At  county  boundary 

Approximately  1 .2  miles 
upstream  of  Lee  Land 

Road  

East  Fork  Little  River. 
Approximately  0.66  mile 
downstream  of  Brooklon 
Lula  Road  and  approxi- 
mately 0.28  mile  east  of 
the  intersection  of 
Cleveland  Highway  and 

Wild  Smith  Road  

Maps  available  for  Inspec- 
tion at  the  Hall  County 
Joint  Administration  Build- 
ing, Engineering  Office, 
300  Green  Street,  Room 
309,  Gainesville.  Georgia. 


Oakwood 
County 
No.  7283) 

Balus  Creek: 


.City). 


(FENM 


Hall 
Docket 


downstream  of  McEver 

Road 

Approximately  1 ,425  leet 
upstream  of  Landrum 

Education  Dnve  

Balus  Creek  Tnbutary  No  1: 
At  conftuerKe  wi^  Balus 

Creek 

Approximately  75  feet  up- 
stream of  Old  Oakwood 

Road  

Maps  available  tor  inspec- 
tion at  the  Oakwood  City 
Hall,  4009  Railroad,  Oak- 
wood.  Georgia. 


MAINE 


Temple  (Town),  Franklin 
County  (FEMA  Docket 
No.  7267) 

Temple  Stream: 

At  downstream  Farm- 
ingtixi/Temple  corporate 
limit  

At  upstream  Avon/Tempte 

corporate  limit 

Henry  Mitchell  Brook: 

At  confluence  with  Temple 
Stream  

Approximatefy  0.6  mile  up- 
stream of  Mitchell  Brook 

Road  

Gus  Mitchell  Brook: 

At  confluerice  with  Temple 
Stream  

Approximatefy  1 ,500  feet 
upstream  of  Intervale 


■1.001 

■800 
■981 

■885 

•974 


•838 
•920 


•829 
•963 


•1.087 
•1,176 
•1,100 
•1,130 


•457 
•957 

■550 

■848 

■553 

■592 


Source  of  Flooding  and  Locainn   I 


nOepni  HI  feet 

abovt 

gnund 

'Elevalionn 

IhKNGVD) 


Edes  Brook: 
At  confluence  with  Temple 

Stream  

Approximately  2.350  feet 
upstream  of  Intervale 

Road 

Oruiy  Pond  Outlet: 
At  confluence  with  Temple 

Stream  

Approximately  700  feet  up- 
stream of  Waltooen 

Road 

Mud  Pond  Outlet: 
At  confluence  with  Dfury 

Pond  

At  Mud  Pond  Dam  

Unnamed  Brook: 
At  confluence  with  Druiy 

Pond  

Approximately  100  feet  up- 
stream of  Staples  Pond 

Road  

Staples  Pond  Outlet 
At  confluence  with  Mud 

Pond  

At  Staples  Pond  Dam  

Dmry  Pond: 
Entire  stwreline  wtttiin 

community  

Mud  Pond: 
Entire  sriorelir>e  within 

community  

Staples  Pond: 
Entire  shoreline  wiltiin 

community  „.„ 

Vamum  Pond: 
Entire  sfK>reline  within 
community 
Maps  availaMs  for  inspec- 
tion at  the  Temple  Town 
Hall.  258  Temple  Road. 
Temple.  Maine 

MICHIGAN 


Ash  (Township),  Monroe 
County  (FEMA  l>ocket 
No.  7259) 

Stony  Creek 
At  corporate  limits  with 

Township  of  Frenchtown 
Approximately  200  feel  up- 
stream of  corporate  lim- 
its with  Townsfiip  of 

FrenchKMm    

Maps  available  for  Inspec- 
tion at  the  Ash  Township 
Hall,  1677  Ready  Road. 
C^arleton,  Mk:higan. 

Berlin  (Cfwrler  Township), 

Monroe   County    (FEMA 

Docket  No.  7259) 
Huron  Rn/er 

At  confluence  with  Lake 
Ene 

Approximately  0,9  mile  up- 
stream of  US.  Turnpike 
Mouillee  Creek. 

At  confluence  with  Lake 
Ene  

Approximately  40  feet 
doiMnstream  of 

Hagerman  Road  

Swan  Creek: 

At  confluence  with  Lake 
Erie    

Approximatefy  3,29  miles 
upstream  of  confluence 
with  t_ake  Ene ,. 

At  Labo  Road 


■592 
•683 
•556 
•556 


•556 

•604 


■556 
■647 


•604 
•70S 


•556 

■604 
•70(5 
•758 


■60B 


•579 
■579 

■579 

•579 

•579 


•579 
•590 
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Sauna  ol  Flooding  and  Localnn 


«Def)tti  in  feet 

above 

ground. 

'Elevation  in 

feet  (NGVD) 


Approximately  400  feet  up- 
stream of  Labo  Road 
Lake  Ene. 
Along  entire  shoreline 

wimin  community  

Laudenschlager  Drain: 
At  confluerKe  witti  Lako 

Ene  

Approiomateiy  0.5  mile 
downstream  of 

Hagerman  Road  

Maps  available  for  inspec- 
tion ai  the  Berlin  Charter 
Township  Hall.  8000  Swan 
View  Road.  h4ewport. 
Michigan. 

Dundee  (Township).  Mon- 
roe County  (FEMA 
Docket  No.  72S9) 

River  Raisin: 
Approwmatety  835  feet 
downstream  of  Ann 

Aft3or  Railroad  -.. 

Approximately  100  feet 
downstream  of  Ann 

Art>or  Railroad  

Maps  available  tor  Inspec- 
tion at  the  Dundee  Town- 
ship Hall,  179  Main  Sueet. 
Dundee.  Michigan. 

Erie  (Township),  Monroe 
County  (FEMA  Docket 
No.  7259) 

Bay  Creek: 
At  the  confluence  with 

Ijke  Ene  

Approximately  50  feet 
downstream  of  CON- 
RAIL  

LMke  Erie: 
Along  entire  shoreline 

wifriin  community  

Maps  available  for  inspec- 
tion at  the  Ene  Tovvnship 
Hall.  2065  Ene  Street. 
Ene.  Michigan. 


Estral  Beach  (Village). 
Monroe  County  (FEMA 
Docket  No.  7259) 

Lafce  Ere: 
Entire  shoreline  affectir>g 
community  

Maps  available  for  inspec- 
tion at  the  Estral  Beach 
Village  Hall,  7194 
Lakeview.  Newport.  MKhi- 
gan 


Frenchtown  (Charter 

Township),  Monroe 

County    (FEMA    Docket 

No.  7259) 
SanOy  Creek: 

At  confluence  with  l.ake 
Ene  

Approxinnately  300  feel 
downstream  of  North 

Dixie  Highway 

Stony  Creek: 

AI  confluence  with  Lake 
Erie  

/Approximately  450  feet  up- 
stream of  North  Dixie 
Higtway 


•590 
•579 
•579 
•579 


•648 

•649 


•579 
•579 
•579 


•579 
•579 
•579 
•579 


Source  of  Flooding  and  Location 


■Oeplti  in  feet 

atiove 

ground. 

•Elevation  in 

leet  (NGVD) 


Lake  Erie: 
Along  entire  sfioreline 
within  community  

Haps  available  for  inspec- 
tion at  the  Charter  Town- 
ship of  Frenchtown  Build- 
ing Department,  2744  Viv- 
ian Road.  Monroe.  Michi- 
gan 

LaSalle  (Township),  Mon- 
roe County  (FEMA 
Docket  No.  7259) 

Otier  Creek: 
At  confluence  with  Lake 

Erie  

At  downstream  side  of 
CONRAIL  

Lake  Erie: 
Along  entire  shoreline 
within  community  

Maps  available  for  Inspac- 
tlon  at  the  LaSalle  Town- 
ship Hall.  LaPlaisance 
Road  and  South  Dixie 
Highway.  LaSalle.  Michi- 
gan. 

London  (Township),  Mon- 
roe      County       (FEMA 
Docket  No.  7259) 
Saline  River 
Approximately  1 .37  miles 
downstream  of  U.S. 

Route  23  

Approximately  1 .08  miles 
downstream  of  U.S. 

Route  23  

Maps  available  for  Inspao- 
tfon  at  the  London  Town- 
ship Hall.  13613  Tuttie  Hill 
Road.  Milan.  Michigan. 

Luna  Pier  (City),  Monroe 
County  (FEMA  DockM 
No.  7259) 

Lake  Erie: 
Entire  shoreline  affecting 
community  

Maps  availabts  for  Inspec- 
tion at  the  Luna  Pier  City 
Hall,  4357  Buckeye  Street. 
Luna  Pier,  Michigaii 

Monroe  (CtMrter  Town- 
sliip),  Monroe  County 
(FEMA  Docket  No.  7259) 

Plum  Creek 

At  the  confluence  with 
Lake  Ene  

Approximately  180  feet 
downstream  of  Detroit 
and  Toledo  Shoreline 

Railroad   

ta*e  Erie: 

Along  entire  shoreline 
within  community  

Maps  available  for  inspac- 
tlon  at  the  Monroe  Charter 
Township  Hall.  Zoning  De- 
partment, 4925  West  Dun- 
bar Road.  Monroe.  Mtahi- 
gan. 


•579 


•678 
•679 


•579 


•579 


Source  of  Flooding  and  Location 


»{Deplti  m  feet 

atiove 

ground. 

'Elevation  in 

feel  (NGVD) 


Monroe     (City),     MonnM 
County    (FEMA    Doc«al 
No.  7259) 
River  Raisin. 
At  confluence  with  Lake 

Erie  

Lake  Erie: 
/Approximately  0.2  mile  up- 
stream of  Interstate  75  .. 
Along  entire  shoreline 

within  community 

Plum  Creek: 
At  confluence  with  Lake 

Ene  

Approximately  300  feet 
downstream  of  Detroit 
and  Toledo  Shoreline 

Railroad  

Maps  available  for  inspec- 
tion at  the  City  of  Monroe 
Engineenng  Department, 
120  East  First  Street.  Mon- 
roe. Michigan. 

MINNESOTA 


Minnaota  (City),  Lyon 
County  (FEMA  Docket 
No. 7291) 

Soufh  Branch  Yelk>»  Medi- 
cine River: 
At  downstream  corporate 

limits  

Approximately  0.93  mile 
upstream  of  1st  Street  ... 

Maps  available  for  Inspsc- 
tlon  at  the  Minneota  City 
Hall.  129  East  1st  Street, 
Minneota.  Minnesota. 


MISSISSIPPI 


Lauderdale  County  (Unin- 
corporated Areas) 
(FEMA  Docket  No.  7283) 

Newell  Branch 
Approximately  150  feet 

downstream  of  U.S. 

Route  45  

At  downstream  side  of 

U.S.  Route  45 

Harbour  Creek: 
Approximately  350  feel 

downstream  of  U.S. 

Route  45   

At  US  Route  45 

Maps  available  for  Inapac- 
tion  at  the  Lauderdale 
County  Tax  Assessor's  Of- 
fice. 500  Constitution  Ave- 
nue. Mendian.  Mississipfsi. 

Mwidlan    (City),    Lauder- 
dale     County      (FEMA 
Docket  No.  7283) 
Gallagher  Creek: 
At  Norfolk  Southern  Rail- 
way   

Approximately  50  leet  up- 
stream oi  State  Routs 

493 

Harbour  Creek: 

At  US,  Route  45 

Approximately  1 .026  feet 
upstream  of  Windover 
Circle  


•579 

•579 
•579 

•579 
•579 


•1,146 
•1,170 


•344 
•344 


•342 
•346 


•425 

•446 
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Source  of  Fkwding  and  Location 


#Depth  in  feet 

above 

graund. 

'Elevatkm  in 

leel  (NGVD) 


Magnolia  Creek: 
Approximately  50  feet 

downstream  of  C  Street 
/Approximately  100  feet  up- 
stream of  36th  Street  .... 
Newell  Branch: 
At  upstream  side  of  U.S. 

Route  45 

Approximately  1 .150  feel 

upstream  of  61st  Street 
Robbins  Branch: 
Approximately  ISO  feet 

doiivnstream  of  U.S. 

Route  45  

Approximately  2.800  feet 

upstream  ol  52nd  Court 
Maps  available  lor  inspec- 
tion at  the  Meridian  City 
Hall,  601  24ih  Avenue. 
Meridian,  Mississippi. 


NEW  HAMPSHIRE 


Lincoln    (Town),    Grafton 
County    (FEMA    Docket 
No.  7283) 
East  Branch  Pemigewasset 
River: 

Approximately  0,66  mile 
downstream  of  Richard 
Cooper  Memorial  Bridge 
Approximately  1 .4  miles 
upstream  of  Loon  Uour\- 

tain  Bridge  

Maps  available  for  Inspec- 
tion at  the  Lincoln  Town 
Hall.  Mam  Street.  Lincoln, 
New  Hampshire 

Woodstock  (Town),  Graf- 
ton County  (FEMA 
Docket  No.  7275) 

Easf  BrarKh  Pemigewasset 
River: 

Approximately  200  feet  up- 
stream of  (:x>nfluence 
with  Pemigewasset 

River  

At  upstream  corporate  lim- 
its   

Maps  available  for  inspec- 
tion at  the  Woodstock 
Town  Office.  165  Lost 
River  Road.  North  Wood- 
stock. New  Hampshire. 

NORTH  CAROLINA 

Durliam  (CKy),  Durftam 
County  (FEMA  DockM 
No.  7295) 

Rocky  Creek: 

At  confluence  with  Third 
Fort(  Creek 

Approximately  150  feet  up- 
stream of  Bnggs  Avenue 
Third  Fork  Creek: 

Approximately  0.83  mile 
downstream  of  South 
Roxboro  Road  

Approximately  30  feet  up- 
stream of  East  Forest 

Hills  Boulevard  

Third  Fork  Creek  Tributary  A: 

Approximately  900  feet  up- 
stream of  AbarKlorted 
Road  


•321 
•380 

•345 
•412 

•330 
•428 


•758 
•1.067 


•720 
•758 


•283 
•330 

•251 
'309 

•251 


Source  of  Flooding  and  Location 


Approximately  780  feet  up- 
stream of  Roilingwood 

Drive  

Third  Fork  Creek  Tributary 

Approximately  800  feet 
downstream  of  South 

Roxboro  Road  

Approximately  30  feet  up- 
stream  of  Princeton  Ave- 
nue   

Third  Fork  Creek  Tributary 
D: 
At  confluence  with  Third 

Fork  Creek 

Approximately  60  feet  up- 
stream of  Momingside 

Drive  , 

Third  Fork  Creek  Tributary  E: 
AI  corifluence  with  Third 

Fork  Creek 

Approximately  420  feel 
dOiwnstream  of  Ward 

Street  

Third  Fork  Creek  Tributary: 
At  confluence  with  Third 
Fork  Creek  Tributary  C 
Approximately  125  feet 
downstream  of  Archdaie 

Road  

Maps  available  for  Inspec- 
tion at  the  Durham  City 
Hall.  Public  Wort(s  Depart- 
ment. 101  City  Hall  Plaza. 
Durham.  North  Carolina. 


VIRGINIA 


Buena        Vista        (City). 

Rockbridge  County 

(FEMA  Docket  No.  7291) 

Maury  River: 

Approximately  100  feet  up. 

stream  from  Cokimbia 

Mills  Dam 

Approximately  2  miles 
downstream  of  10lh 

Street  

Just  downstream  of  West 

29th  Street 

Maps  availabi*  for  inspec- 
tion at  the  Buena  Vista 
Municipal  Building.  2039 
Sycamore  Avenue.  Buena 
Vista.  Virginia. 

Glasgow  (Town),  Rock- 
bridge County  (FEMA 
Docket  No.  7291) 

Maury  River: 

Just  upstream  of  CSX 
Transportation  

Approximately  1,75  miles 
upstream  from  State 
Route  130  


Maps  available  for  inspec- 
tion at  the  Glasgow  Town 
Hall,  1100  Blue  Ridge 
Road.  Glasgow.  Virginia 

Lexington  (City). 

Rockbridge  County 

(FEMA  Docket  No.  7291) 

Maury  River: 
Approximately  2.600  feet 
downstream  of  U.S. 
Route  11  


*Deptti  mfeel 

above 

ground. 

'Elevation  in 

leet  (NGVD) 


■251 
'316 

•252 
•286 
•289 
•323 
•275 
•306 


•850 

'806 
•851 


•724 
•737 


Source  of  Flooding  and  Location 


•DspViinleal 


I  (NGVD) 


Approximately  3.200  feet 
upstream  of  US.  Route 

11  

Woods  Creek: 
Confluence  with  Maury 

River  

Approximately  1 .150  feet 
upstream  from  Stone 

Lane 

Maps  available  for  inspec- 
tion at  the  Lexington 
City  Hall.  300  East  Waslv 
ington  Street,  Lexington, 
Virginia. 

Rockbridge  County  (Unin- 
corporated Areas) 
(FEMA  Docket  No.  7291) 

Irish  Creek: 
At  confluence  with  South 

River  

Approximately  450  feet  up- 
stream from  State  Route 

608 

Maury  River: 
Just  upstream  of  CSX 

Railway  

Approximately  0.6  mHe  up- 
stream of  U.S.  Route  1 1 
South  River: 
Approximately  i  ,250  feet 
downstream  from  CSX 

Transportation  

Approximately  i  .750  feet 
upstream  ol  State  Route 

56  

Maps  available  for  inspec- 
tion at  the  Rockbndge 
Zonino  Office.  150  South 
Main  Street.  Lexington. 
Virginia 


•926 
•920 
'920 


•1.024 

•1.024 

•724 
'926 

'880 
'1.468 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  November  30, 1999. 
Michael ).  Amutronj;, 
Associate  Dirpctor  for  Mitigation. 
IFR  Doc  99-32357  Filed  12-13-99:  8:45  ami 
BILUNG  COOE  <71S-S<-P 


FEDERAL  EMERGENCV 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMADY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
Qood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
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remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  dale  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
conununity.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATKJM  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief.  Hazards 
Study  Branch.  Mitigation  Directorate. 
500  C  Street  SW..  Washington.  DC 
20472.  (202)  646-3461.  or  (e-mail) 
matt.miller®fema.gov, 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modifled 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprooe 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flooi  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 


Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  use.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(0  of 
Executive  Order  12866  of  September  30. 
1993,  Regulatory  Plarming  and  Review. 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26.  1987. 

Executive  Order  12778.  Civil  lustice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PAHT  67— (AMENDED] 

1 .  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganizallon  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp..  p.  37B. 

S  67.11     (Anwndadl 

2.  The  tables  published  under  the 
authority  of  S  67.11  are  amended  as 
follows: 


Soum  ol  IkxxAng  and  location 


Source  of  flooding  and  kxaboo 

.Depth  in 
leel  above 

ground. 

•Elevation 

in  leel 

(NGVD)- 

LOUISIANA 

•180 

•188 
•193 

•200 

Caddo    Parish    (and    Incor- 
porated     Areas)      (FEMA 
Docket  No.  7294) 
Logan  Bayou: 
Approximately  500  leet 
downstream  ol  Kansas 

City  Southern  Railroad  

Approximately  800  leet  up- 
stream of  Kansas  City 
Southern  Railroad    

At  Roy  Road  

Approximately  3,000  feet  up- 
stream of  Shrevepon  Blan- 
chard  Highway  (State 
Route  1731 

Red  River. 
Approximately  5.3  miles 
downstream  ol  70th  Street 
(just  east  of  the  intersec- 
tion of  Floumey  Lucas 
Road  and  Youree  Dnve)  .. 
Approximately  8.300  (eet  up- 
1         stream  of  Interstate  220  .... 

•160 
•174 

Choctaw  Bayou: 
Approximately  7,800  feet 
downstream  of  Blanchard 
Furf  Road  (Inbutary  back- 
water area  near  Kansas 

City  Southern  Railroad)  

Approximately  1 00  feet 
downstream  of  Blanchard 

Furr  Road  

Caddo  Lake: 
Along  shoreline  of  Caddo 
Lake,  including  tributary 

backwater  

Maps  are  available  for  In- 
spection at  the  Caddo  Par- 
ish Courthouse.  525  Marshall 
Street  Suite  200,  Shreve- 
pon, Louisiana. 
Maps  are  available  tor  In- 
spection at  the  Town  of 
Blanchard  Town  Hall,  110 
Mam  Street.  Blanchard,  Lou- 
isiana- 
Maps  are  available  tor  In- 
spection at  the  Town  ot 
Mooringspon  Town  Hall,  122 
West  Croom  Street. 
Moonngsport,  Louisiana 
Maps  are  available  for  in- 
spection at  the  City  of 
Shrevepon  City  Hall.  1234 
Texas  Avenue,  Shreveport, 
Louisiana. 


.Depth  in 
feet  atjove 

ground. 

'Elevation 

in  feel 

(NGVO). 


MISSOURI 


Independence  (City)  Jack- 
ton  County  (FEMA  Docket 
No.  7284) 

Sugar  Creek: 

At  Independence  Avenue  

At  Park  Avenue 

Mill  Creek: 

Approximately  250  teet 
downstream  from  Kentucky 

Road  

Approximately  950  teet  up- 
stream of  South  Park  Road 
Spring  Branch: 

Approximately  7,500  feet 
downstream  of  Missoun 
State  Highway  78  

At  Kiger  Road  

South  fork  Spring  Branch: 

At  confluence  with  Spring 
Branch  

Approximately  80  feet  up- 
stream of  Lee's  Summit 

Road 

Bundschu  Creek: 

At  confluence  with  Little  Blue 
River  

Approximately  450  feet 
downstream  from  the 
Union  Pacific  Railroad 

At  Powell  Road  

Crackemeck  Creek: 

At  conftuence  with  the  Little 
Blue  River 

Approximately  3,750  feet  up- 
stream from  conftuence 
with  the  Little  Blue  River  .. 

Just  upstream  of  Patlrldge 
Drive  


•193 
•208 

•184 


•816 
•914 


•810 
•960 


■823 


•739 


•748 
•777 


•754 
•958 


•Oepthin 

feel  above 

Source  of  fkxxtng  and  location 

ground. 
'ElevalKxi 

in  feet 

(NGVD). 

Worth  Fork  Crackemeck  Creek: 

At  confluence  with 

Crackemeck  Creek „.-. 

•754 

Approximately  2,500  leel  up- 

stream of  Viking  Road 

•859 

Adair  Creek: 

At  confluence  with  the  Little 

•763 
,            -911 

1 

At  Noland  Road  

Adair  Creek  Tnbutary  No.  1: 

At  confluence  with  Adair 

Creek  

•813 

Approximately  40  leet  down- 

stream of  Interstate  70  

•844 

Adair  Creek  Tributary  No.  2: 

At  confluence  with  Adair 

Creek  

•857 

Approximately  190  feet 

downstream  from  Interstate 

70 

•895 

Rock  Creek: 

Approximately  140  feet 

downstream  from  Kentucky 

Road 

•746 

At  32nd  Street   .    . 

•902 

Maps  are  available  for  in- 

spection at  the  City  ol  Inde- 

pendence. Department  ol 

Public  Works  (Engineenng). 
Ill  East  Maple.  Independ- 

ence, Missoun. 

MONTANA 

Yellowstone   County   (Unin- 
corporated Areas)  (FEMA 

Docket  No.  7294) 

Alkali  Creek: 

Approximately  960  feet 
above  confluence  with  Yel- 

lowstone River 

■3,096 

Just  upstream  of  f^ain  Street 

(US.  Highway  87  and  312) 

•3.153 

Approximately  2.200  leet 

downstream  of  Black  Pine 

Street 

•3,159 

Approximately  1,100  leet 

downstream  ol  Black  Pine 

Street    .  ,    . 

•3  166 

Maps  are  available  lor  in- 

spection at  the  Yellowstone 

County  Emergency  and  Gen- 

eral Services  Depanment, 

217  North  27th.  Room  309. 

Billings,  Montana. 

NEW  MEXICO 

Los  Lunas  (Village),  Valwi- 
cia  County  (FEMA  Ooektt 

No.  7254) 

Rio  Grande  (Main  Channel): 

Just  downstream  of  Main 

Street  

*4,8S5 

Just  upstream  of  Main  Street 

+4,855 

Rio  Grande  (West  Overbank): 

Approximately  1 .600  teet 

downstream  of  Lopez 

Road  

+4,845 

Approximately  12,400  feet 

upstream  of  East  Main 

Street 

+4,864 

Rio  Grande  (East  Overtank): 

Approximately  2,700  feet 

downstream  ol  State  Route 

49 

+4,848 

Source  of  Hooding  and  kx»lio(i 

•Deplhin 
feel  above 
ground. 
■Bevatlon 
In  feet 
(NGVD) 

Approximately  2,000  feet  up- 
stream of  State  Route  49  .. 
Maps  are  available  for  In- 
spection at  the  Village  of 
Los  Lunas.  City  Hall,  660 
Main  Street,  Los  Lunas.  New 
Mexico. 

+4.853 

•1.379 
•1,398 
•1,392 
•1.393 

•1,407 

NORTH  DAKOTA 

Jamestown  (City)  Stutsman 
County  (FEMA  Docket  No. 
7294) 

James  River: 
Approximately  1 .87  miles 
(9,875  feet)  downstream  ol 
Midland  Continental  Rail- 
road   

Approximately  1 .64  miles 
(8.675  feel)  upstream  of 

4th  Avenue  Northwest  

Pipestem  Creek: 
At  confluence  with  James 

River  

Approximately  0.21  mile 
(1.100  teet)  above  con- 
fluence with  James  River  .. 
Approximately  1.04  miles 
(5,475  leell  upstream  ol 
Burlington  Northern  Rail- 
road       

Maps   are   available  for  in- 
spection   at    the    City    of 
Jamestown.   City   Hall.   102 
3rd      Avenue      Southeast, 
Jamestown.  North  Dakota. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  Tlood  Insurance.  "I 

Dated.  November  :I0. 1999. 
Michael ).  Amistrong, 
Associate  Director  for  Mitigation. 
|FR  Doc.  99-32356  Filed  12-13-99;  8:45  ami 
aajjNG  coDC  cn>-04-p 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
(Docket  No.  FEMA-7299] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the  com- 
munities listed  below.  The  base  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualifj'  or 


remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  commtuiity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW..  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
detenni-nations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4104,  and  44  CFR  67.4(a), 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmenlal  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Enviroiunenlal 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  fixim  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  requited  by  the  Flood 
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Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibilit>-  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 


Executive  Order  12612,  Federalism 

This  proposed  rule  Involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform. 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 


Accordingly.  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— (AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

$87.4    [Amendad] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

CityAown/counfy 

Source  o(  flooding 

Location 

•Depth  in  feel  above 

ground.  •Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Georgia 

Floyd  County  (Un- 
incoiporateO 
Areas). 

Coosa  River 

Horselea  Creek  

Approximately  1.20  miles  downstream  of 
the  confluence  of  Horseleg  Creek. 

Approximately  0.36  mile  upstream  ot  the 

confluence  of  Horseleg  Creek 

At  Horseleg  Creek  Road  southwest  

Just  downstream  ot  confluence  0(  South 

Fork  Horseleg  Creek 
Approximately  475  feet  downstream  of 

Terry  L^ne. 
Approximately  449  feet  upstream  of  Terry 

Lane, 

■595 

•594 

None 
l^xie 

None 

Hone 

•596 

Soutti  Folk  Hoiseleg 
Creek. 

•607 
•609 
•630 

IWIaps  available  for  inspection  at  the  Ftoyd  County  Pulilic  Works  Department,  337  Blacks  Bluff  Road.  Rome,  Georgia. 
Send  comments  to  Mr.  Kevin  Poe.  Ftoyd  County  Manager.  P.O.  Box  946.  Rome.  Georgia  30162-0946. 


Georgia  . 


Rome  (City),  Fkjyd 
County. 


Coose  River  . 


Etowah  River  .... 
Little  Dry  Creek 


Approximately  1  20  miles  downstream  of 
confluence  of  Horseleg  Creek  (at  cor- 
porate limits). 

Approximately  1.800  feet  downstream  of 
the  confluence  of  Etowah  River. 

Approximately  2.400  feet  upstream  of  the 
confluence  of  Tributary  A. 

At  Charlton  Street  - 

At  Redmond  Road  


•595 

•596 
None 

•598 

•598 


•594 

595 

•600 

•597 
597 


Maps  available  tor  inspection  at  the  City  ot  Rome  BuiWing  Inspection  Department,  601  Broad  Street,  Rome,  Georgia. 
Send  comments  to  Mr  John  Bennett,  City  of  Rome  Manager,  P.O.  Box  1433,  Rome.  Georgia  30162.  


Massachusetts  . 


Braintree  (Town), 
Norfolk  County. 


Cochalo  River Upstream  face  of  Richardi  Reservoir  Dam  "107 

No.  1. 
I  Braintree/Randolph  corporate  limits  I  *108 

Maps  available  for  inspection  at  the  Braintree  Town  Hall.  One  J.F.K  Memorial  Drive,  Braintree.  Massachusetts. 

Send  comments  to  Mr  Peter  UPolla.  Braintree  Town  Planner.  One  J.F.K.  Memorial  Drive,  Braintree,  Massachusetts  02184. 


•105 
•109 


Massachusetts . 


Holbrook  (Town), 
Norfolk  County. 


Cochato  River . 


Randolph/Holbrook  corporate  limits  

Approximately    50    feet    downstream    of 
North  Shore  Road. 


•121 
•128 


•119 
•127 


Maps  available  for  inspection  at  the  Holbrook  Town  Hall.  50  f*3r1h  Franklin  Street,  Holbrook.  Massachusetts. 

Send  comments  to  Mr  Paul  Mullane.  Holbrook  Town  Administrator,  50  North  Franklin  Street,  Holbrook,  Massachusetts  02343. 


Massachusetts  . 


Randolph  (Town), 
Norfolk  County. 


Cochato  River . 


At  downstream  corporate  limits  

At  Randolph/Holbrook  corporate  Kmits, 
approximately  1,200  feel  upstream  of 
Private  Dam. 


•107 
None 


•105 
•119 
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State 


City/town/county 


Source  of  fkxxlng 


•Depth  in  feet  above 

ground.  "Elevation  in  feel 

(NGVD) 


Existing 


Modmed 


Maps  available  for  inspection  at  the  Randolph  Town  Hall,  1  Tumer  Lane,  Randolph.  Massachusetts. 

SerK)  comments  to  Mr.  Brian  Howard,  Chaimian  of  the  Town  of  Randolph  Board  of  Selectmen,  1  Tumer  Lane,  Random,  Massachusetts 


Minnesota  . 


Brown  County  (Un- 
incorporated 
Areas), 


Minnesota  River  Approximately  2.15  miles  downstream  of 

Chicago  and  North  Western  Railroad,      j 


Cottonwood  River . 


Downstream  side  of  US.  Highway  14  | 

At  confluence  with  Minnesota  River 

Approximately  1.000  'eet  downstream  ot 

Chicago    S    Uoith    Western    Railroad  1 

Bridge. 
Downstream  side  of  the  upstream  County  | 

boundary. 


•810 
•806  I 
•806 


•809 
•807 
•807 


Backwater  Effects  of  the 
Minnesota  River. 

Maps  available  tor  inspection  at  the  Brown  County  Planning  and  Zoning  Office,  Brawn  County  Courthouse,  New  Ulm,  Minnesota 
Send  comments  to  Mr,  Chartes  Enter,  Brown  County  Administrator,  P.O.  Box  248,  New  Ulm,  Minnesota  56073-0248. 


NewYortc  . 


Frankfort  (Town), 
Hertomer  County. 


Mohawk  River . 


At  ttie  downstream  corporate  limits  with 

Village  of  Itkxi. 
Approximately    136   miles   upstream   ot 
I      Dyke  Road. 

Maps  available  for  inspectkxi  at  the  Frankfort  Town  Hall.  140  South  Litchfield  Street.  Frankfort.  New  York. 
Send  comments  to  Mr  Joseph  Kinney.  Town  of  Frankfort  Supereisor.  140  South  LitchfieW  Street,  Frankfort,  New  Yortr 


"395 
•407 


New  York  . 


New  Bremen 
(Town),  Lewis 
County. 


Black  River  , 


Approximately   100  feet  downstream  ot 
State  Route  410 


None 


Approximately    0.95    mile    upstream    of  '  None 

Lowville  and  Beaver  River  Railroad.        I 
Maps  available  for  inspection  at  the  New  Bremen  Town  Hall,  RR  3.  Lowville.  New  York 
Send  comments  to  Mr  Frederick  J  Schneider,  New  Bremen  Town  SuperviSbr,  RR  1,  Box  85,  Castortand,  New  Yortt  13620 


•743 


North  Carolina 


Albematte  (City), 
Stanly  County. 


Little  Long  Creek 


Poplin  Creek  . 


...    From  a  point  approximately  1.200  feet 
downstream  of  Morgan  Road.  ! 

To  a  point  approximately  100  feet  down-  : 
stream  of  Centetview  Church  Road. 
...    At  the  confluence  with  Little  Long  Creek 
To  a  point  approximately  0.50  mile  down- 
stream of  Aquadale  Road. 
...    At  the  confluence  with  Little  Long  Creek 
To  a  point  approximately  9.75  feet  down- 
stream of  Snuggs  Road.  ' 
Maps  available  for  inspection  at  the  City  of  Albennarte  Engineering  Department,  144  North  Second  Street,  Albemarte.  North  Carolina. 
Send  comments  to  The  Honorable  Roger  Snyder,  Mayor  of  the  City  of  Albemarte,  P.O.  Box  190.  Albemarte,  North  Carolina  28002-0190. 


Town  Creek  . 


•479 


•420 
•420  I 


•450 
•450 


•410 
•478 


•416 
•419 


•446 
•449 


North  Carolina 


Stanly  County  (Un- 
incorporated 
Areas) 


Little  Long  Creek  . 


Rocky  River 


From  a  point  approximately  1.200  feet  I 
downstream  of  Morgan  Road.  J 


•411 


•414  D-412 

None 


To  a  point  approximately  200  feet  down. 

stream  of  Morgan  Road. 
At  a  point  approximately  3.1  miles  down-  |  None  "475 

stream   of   State    Route    1145   (River 
Road). 
At  point  approximately  300  feet  at  up-  None  J  '482 

stream  county  boundary. 

Maps  available  for  inspection  at  the  Stanly  County  Planning  &  Zoning  Department.  201  South  Second  Street,  3id  Ftoor,  Albemarte.  North 
Carolina. 

Send  comments  to  Mr.  John  Whilehurst.  Stanly  County  Manager,  201  South  Second  Street,  Albemarte.  North  Carolina  28001 


West  Virginia 


Logan  County  (Un-    |  Mud  Forti 
i      incorporated. 


Copperas  Mine  Fork  . 


At  tfie  confluence  with  Copperas  Mine  i 

Forti.  I 

Approximately  1,960  feet  upstream  from  1 

CSX  Railroad.  I 

At  the  confluence  with  Island  Creek 1 

Approximately    1.070    feet    downstream 

from    County    Route   9    and    County 

Route  4. 


•675 
•67S 


•675 
•675 


•676 
•676 


•676 
•676 
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State 

CityAown/county 

Source  of  flooding 

Location 

«Deptti  in  feet  above 

ground.  "Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Island  Creek  

Approximately  140  feel  upstream  of  con- 
fluence of  Guyandotte  River. 

Approximatety  1,425  leet  upstream  of 
confluence  of  Cow  Creek. 

•662 
•851 

•661 
850 

IVIaps  available  for  inspection  at  the  Logan  County  Courthouse.  County  Clerks  Office.  300  Stratton  Street.  Room  101.  Logan.  West  Virginia 


West  Virginia 


Morgan  County 
{Unincorporated 
I      Areas). 


Cacapon  River . 


/proximately  1 .405  feet  upstream  ot  the 
most  upstream  crossing  of  Slate  Route 
9.  '  .         ■ 

Maps  available  for  inspection  at  the  Morgan  County  Courthouse.  202  Fairfax  Street,  Berkeley  Springs.  West  Virginia 
Send  comments  to  Mr.  Glen  R  Stotter,  President  of  the  Morgan  County  Commission.  P  O.  Box  28.  Berkeley  Springs.  West  Virginia  25411. 


Approximately  200  feet  upstream  of  the 
contluence  with  the  Potomac  River. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  ""Flood  Insurance.") 

Dated:  November  30.  1OT9. 
Michael }.  Amulrong. 
Associate  Director  for  Mitigation. 
IFR  Doc.  99-32361  Filed  12-13-99: 8:45  ami 
auJNa  cooc  C71I-01-P 


DEPARTMENT  OF  TPANSP0RTAT10N 

Research  and  Special  Program* 
Administration 

49  CFR  ParU  192  and  196 

[Docket  No.  RSPA-98-4733;  Amdt  192-88; 
195-68] 

RIN  2137-AD2S 

Pipeline  Safety:  Gas  and  Hazardous 
Liquid  Pipeline  Repair 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 


action:  Final  rule. 


summary:  We  are  adopting  a  safety 
performance  standard  for  the  repair  of 
corroded  or  damaged  steel  pipe  in  gas 
or  hazardous  liquid  pipelines.  Because 
present  safety  standards  specify 
particular  methods  of  repair,  operators 
must  get  approval  from  government 
regulators  to  use  innovative  repair 
technologies.  The  performance  standard 
is  likely  to  encourage  technological 
innovations  and  reduce  repair  costs 
without  reducing  safety. 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  January"  13,  2000. 
FOfI  FURTHER  INFORMATION  CONTACT:  L. 
M.  Furrow  at  (202)  366-4559  or 
futiowl©rspa.dot.gov.  You  can  read 
comments  and  other  material  in  the 
docket  at  this  internet  web  address: 
http://dms.dot.gov.  General  information 
about  our  pipeline  safety  program  can 
be  obtained  at  http://ops.dot.gov. 


SUPPLEMENTARY  INFORMATION: 

Background 

Listed  below  are  safety  standards  in 
49  CFR  part  192  for  gas  transmission 
and  distribution  lines  and  49  CFR  part 
195  for  hazardous  liquid  pipelines  that 
specify  methods  of  repaying  corrosion 
and  other  defects  in  metallic  pipe. 


SectHXi 


Pipe 


§  192.309(b)  . 
§192.485(8)  . 

§192  487(a)  . 

§192.713  

§192.717  


Certain    steel    transmisskjn    lines    or 

mair^. 
Metallk;  transmission  lines  


Metallic  distnbution  lines  (except  cast  or 
ductile  iron). 


High-stress  steel  transmission  lines. 
Steel  transmission  lines 


Repair  Method 


§l)5.416(r) Steel  pipeline 


Dent  ot  particular  characteristic  

Large  area  ot  general  corrosion  does 
not  support  maximum  allowable  oper- 
ating pressure  (MAOP). 

Large  area  ot  general  corrosion  does 
not  support  MAOP  or  has  more  than 
70%  wall  loss. 

Imperfection  or  damage  impairs  senrice- 
abiiny. 

Leaking  defect 


Large  area  of  general  corroskm  reduces 
wall  thickr>ess  below  minimum  in  pipe 
specification. 


I  Remove  by  cutting  out  length  of  pipe 

Remove  by  cutting  out  length  of  pipe, 
unless  operating  pressure  is  reduced 

Remove  by  cutting  out  length  of  pipe 


Remove  by  cutting  out  length  of  pipe,  or 
install  full-encirdement  split  sleeve 

Remove  by  cutting  out  length  of  pipe, 
install  full-erKirclement  welded  split 
sleeve,  or  apply  other  specified  repair 
methods 

Replace  with  coated  pipe,  unless  oper- 
ating pressure  is  reduced 


Because  these  standards  prescribe 
methods  of  repair  rather  than  what  the 
repair  should  accomplish,  the  standards 


lack  flexibility.  They  do  not  allow 
operators  to  use  new  or  more  innovative 
repair  technologies.  They  also 


discourage  operators  from  developing 
new  repair  methods  that  may  be  more 
economical.  In  contrast,  under  less 


restrictive  standards  in  Parts  192  and 
195.  operators  may  and  do  use  methods 
besides  pipe  replacement  and  split 
sleeves,  such  as  composite  pipe  wraps, 
grinding,  hot  lapping,  and  weld 
deposition,  to  repair  corroded  or 
damaged  pipe.  For  example,  a  gouge 
that  impairs  the  serviceability  of  a  steel 
gas  transmission  line  not  covered  by 
§  192.713  may  be  repaired  under 
§  192.703(b)  by  any  method  that  returns 
the  pipe  to  a  safe  condition. 

In  recent  years,  we  and  a  few  state 
pipeline  safety  agencies  waived  the 
requirements  of  §§  192.485(a)  and 
192.713  so  operators  could  use  a  new 
repair  system  called  Clock  Spring*  wrap 
to  simplify  and  reduce  the  average  cost 
of  repairs  (60  FR  10630:  February  27, 
1995).  This  system,  which  consists  of  a 
fiberglass/polyester  composite  material 
coiled  with  adhesive  in  layers  over  a 
filler,  reinforces  steel  pipe  that  has 
certain  non-leaking  defects.  According 
to  tests  and  analyses  done  by  the  Gas 
Research  Institute,  when  properly 
installed,  the  system  permanently 
restores  the  pressure  containing 
capability  of  the  pipe  (D.R.  Stephens. 
Summary  of  Validation  of  Clock  Spring 
for  Permanent  Repair  of  Pipeline 
Corrosion  Defects.  GRI-98/0227.  Gas 
Research  Institute.  Chicago.  Illinois. 
October  1998). 

Notice  of  Proposed  Rulemaking 

Recognizing  the  need  for  flexibility  in 
§S  192.309(b).  192.485(a).  192.487(a). 
192.713.  and  195.416(f),  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
to  amend  these  rules^o  permit  operators 
to  use  repair  methods  that  meet  a 
performance  standard  (64  FR  16882; 
April  7, 1999).  The  standard  we 
proposed  was  that  the  repair  method  be 
able  to  "permanently  restore  the 
serviceability  of  the  pipe,"  a  result 
comparable  to  that  expected  from 
replacing  damaged  pipe  or  installing  a 
full-encirclement  split  sleeve.  We 
explained  that  such  restoration  would 
be  permanent  if  the  repair  were 
expected  to  last  as  long  as  the  pipe 
under  normal  operating  and 
maintenance  conditions. 

For  assurance  that  a  repair  method 
indeed  meets  the  performance  standard, 
we  further  proposed  that  the  method 
must  have  undergone  "reliable 
engineering  tests  and  analyses." 
Although  no  guidelines  for  these  tests 
and  analyses  were  proposed,  we  said 
"the  tests  and  analyses  need  only  be 
what  a  reasonable  and  prudent 
professional  engineer  would  consider 
adequate  to  demonstrate  compliance 
with  the  performance  standard." 

Besides  the  performance  standard,  we 
also  proposed  to  drop  the  priority  that 


§§  192.713  and  192.717  give  to  pipe 
replacement  whenever  it  is  feasible  to 
take  a  damaged  pipeline  out  of  service. 
And  we  proposed  to  terminate  the 
requirement  in  the,<e  sections  that 
replacement  pipe  have  "similar  or 
greater  design  strength"  than  the  pipe 
being  replaced.  We  think  this 
requirement  is  overly  conservative,  and 
the  safety  of  replacement  pipe  is 
otherwise  governed  by  the  material, 
design,  construction,  and  testing 
requirements  of  Part  192. 

Discussion  of  Comments 

We  received  comments  from  the 
following  sources  in  response  to  the 
NPRM: 
Trade  association:  American  Gas 

Association 
Interstate  gas  pipeline  operators: 

Colorado  Interstate  Gas  Company. 

CMS  Energy  Corporation.  Diike 

Energy  Corporation,  Enron  Gas 

Pipeline  Group.  Paiute  Pipeline 

Company,  and  Southern  Natural  Gas 

Company 
Gas  distribution  operators:  Southwest 

Gas  Corporation  and  Constuners 

Energy  Company 
Manufacturer:  Clock  Spring  Company. 

L.P. 
Engineering  firm:  Stress  Engineering 

Services.  Inc. 
Engineering  consultant:  Foy  Milton.  PE 

Of  the  12  commenters.  four 
(Consumers  Energy  Company.  Paiute 
Pipeline  Company.  Southern  Natural 
Gas  Company,  and  Southwest  Gas 
Corporation)  supported  the  propo.sed 
rules  without  change;  one  (Foy  Milton) 
opposed  use  of  a  performance  standard 
for  pipe  repairs;  one  (American  Gas 
Association)  supported  the  proposals 
but  suggested  a  minor  editorial  change, 
which  is  included  in  final  §192.717; 
and  the  remaining  six  commenters 
favored  the  proposals  in  general  but 
suggested  substantive  changes.  Our 
disposition  of  the  lone  opposing 
comment  and  those  comments 
suggesting  substantive  changes  is 
discussed  under  the  following  headings. 

Specification  vs.  Performance 

Asserting  advantages  of  the  existing 
specification-type  standards  (uniformity 
of  application,  ease  of  understanding, 
voluntary  standards  committee  backing, 
and  disallowance  of  tmacceptable  repair 
methods).  Foy  Milton  urged  us  not  to  go 
forward  with  the  proposed  rule  changes. 
While  we  agree  that  specification-type 
standards  may  be  appropriate  in  some 
instances,  they  are  not  the  standards  of 
choice  for  mechanisms  imdergoing 
advancements  in  technology. 
Specification-type  standards  deny 


operators  the  flexibility  to  choose  the 
most  cost-effective  technology  to  do  a 
particular  job.  in  this  case  repairing 
corroded  or  other  damaged  pipe.  Thev 
"  also  create  a  disincentive  for  operators 
to  invest  in  the  development  of  new 
technology.  Moreover,  properly  crafted 
performance  standards  can  bar  the  use 
of  unacceptable  technology.  Therefore, 
we  did  not  adopt  this  commenters 
suggestion.  ' 

Clarity  of  Proposal 

As  discussed  above,  we  proposed  to 
widen  operators'  choices  of  repair 
methods  by  allowing  pipe  to  be 
"repaired  by  a  method  that  can 
permanently  restore  the  serviceability  of 
the  pipe,  as  shown  by  reliable 
engineering  tests  and  analyses  '  The 
Colorado  Interstate  Gas  Company 
thought  this  wording  could  be 
misinterpreted  to  require  tests  and 
analyses  of  completed  repairs.  This 
commenter  suggested  we  use  the 
following  alternative  wording  to 
emphasize  that  the  repair  method  is  to 
be  tested  and  analyzed:  "•   *   'using  a 
method  qualified  by  reliable  engineering 
tests  and  analyses,  each  repair  must 
permanendy  restore  the  serviceability  of 
the  pipe." 

After  considering  the  matter,  we  think 
the  syntax  of  the  proposed  requirement 
for  tests  and  analyses  could  possibly 
cause  the  requirement  to  be 
misconstrued  to  apply  to  completed 
repairs  rather  than  repair  methods. 
Therefore,  in  the  final  rules,  we  revised 
the  wording  of  the  proposal  as  follows 
to  better  indicate  the  purpose  of  the 
tests  and  analy.ses:  ""repaired  by  a 
method  that  reliable  engineering  tests 
and  analyses  show  c:an  permanently 
restore  the  serviceability  of  the  pipe." 
We  did  not  adopt  the  commenter's 
suggested  rewrite  beciiuse  we  believe  it 
would,  perhaps  inadvertently,  regulate 
completed  repairs  in  addition  to  repair 
methods,  a  result  not  intended  by  the 
proposal. 

Test  Criteria 

The  Clock  Spring  Company  was 
concerned  that  operators'  freedom  of 
interpretation  under  the  proposed  rules 
might  threaten  the  integrity  of  repairs 
made  by  non-traditional  methods.  This 
commenter  suggested  we  augment  the 
proposal  by  including  minimum  test 
criteria,  such  as  long  term  strength, 
environmental  cnmpatibilitv.  and 
dynamic  forces,  and  require  that  testing 
be  consistent  with  ASTM  D2992-96. 
Standard  Practice  for  Obtaining 
Hydrostatic  or  Pressure  Design  Basis  for 
"Fiberglass"  (Glass-Fiber-Reinforced 
Thermosetting-Resin)  Pipe  and  Fittings. 
Alternatively,  the  company 
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recommended  that  we  devise  testing 
criteria  based  on  the  years  of 
engineering  experience  in  developing 
Clock  Spring  wrap.  Similarly,  Stress 
Engineering  Services.  Inc.,  a  participant 
in  proving  the  integrity  of  two 
composite  repair  methods.  Clock  Spring 
wrap  and  Armor  Plate  Pipe  Wrap, 
thought  guidelines  for  testing  new 
composite  repair  methods  were  needed 
to  properly  assess  critical  technical 
issues.  Enclosed  with  this  comment  was 
a  set  of  IS  guidelines  for  testing 
composite  materials. 

In  sharp  contrast,  the  Enron  Gas 
Pipeline  Group  said  the  proposed 
testing  and  analyses  requirement  is 
unnecessary.  As  support  for  this 
position.  Enron  cited  performance 
standards,  such  as  §  195.422,  as  having 
satisfactorily  controlled  safety  problems 
without  requiring  tests  and  analyses  to 
demonstrate  compliance.  Enron  also 
contended  that  performance  standards 
implicitly  require  operators  to  prove 
that  methods  used  to  achieve 
compliance  will  indeed  do  so,  and  that 
requiring  tests  and  analyses  would 
hinder  operators'  freedom  to  use 
innovative  technologies. 

Our  position,  like  the  proposal,  lies 
between  these  two  different  views.  We 
are  not  persuaded  that  the  proposed 
testing  requirement  needs 
strengthening.  By  and  large,  the  pipeline 
industry's  repair  practices  have  been 
very  conservative  and  slow  to 
incorporate.non-traditional  methods. 
For  example,  the  industry  did  not  use 
Clock  Spring  or  Armor  Plate  until  after 
ample  hard  evidence  was  produced  to 
prove  the  lasting  integrity  of  pipe 
repaired  by  these  methods.  And  the 
quality  of  these  repairs,  a  great  many  of 
which  have  been  done  wi&out  the  need 
for  a  waiver  of  Part  192  or  195 
standards,  is  shown  by  the  lack  of 
reports  of  incidents  or  near-incidents 
attribuUble  to  faulty  repairs.  We  think 
the  industry  is  unlikely  to  take  any  less 
conservative  approach  to  new  repair 
technologies  that  may  become  available 
for  use  in  the  future. 

At  the  same  time,  we  still  believe  that 
a  requirement  for  tests  and  analyses  is 
needed.  Given  that  pipe  replacement 
and  full-encirclement  split  sleeves  are 
time-tested  methods  of  pipe  repair,  a 
requirement  for  reliable  engineering 
tests  and  analyses  will  provide  public 
confidence  in  the  safety  of  irmovalive 
methods  intended  as  alternatives  to 
these  time-tested  methods.  The  lack  of 
similar  requirements  elsewhere  in  the 
regulations  is  not  sufficient  reason  to 
drop  a  proposed  requirement  intended 
to  assure  the  integrity  of  innovative 
repair  alternatives.  Enron  did  not 
explain  why  the  proposed  requirement. 


which  is  consistent  with  current 
industry  practices,  would  hinder  future 
innovation.  Although  we  agree  with 
Enron  that  without  such  a  requirement 
operators  would  still  have  to 
demonstrate  the  validity  of  their 
compliance  efforts,  the  nature  of  such 
demonstrations  would  be  discretionary 
and  could  have  less  probative  value 
than  reliable  engineering  tests  and 
analyses. 

Furthermore,  a  majority  of 
commenlers  apparently  support  our 
position.  Except  for  Foy  Milton,  who 
advised  us  not  to  change  the  existing 
rules,  seven  of  the  remaining  eleven 
commenters  supported  the  proposed 
rules  in  general  and  expressed  no 
specific  opinion  on  the  proposed 
requirement  for  reliable  engineering 
tests  and  analyses.  Also,  as  discussed 
below,  our  two  pipeline  safety  advisory 
committees  approved  the  proposed 
rules  without  recommending  any 
change  to  this  requirement. 

In  uie  NPRM,  wo  described  the 
"reliable  engineering  tests  and 
analyses"  that  would  he  necessary  to 
show  that  a  particular  repair  method 
will  perform  as  required.  We  said  the 
tests  and  analyses  need  only  be  what  a 
reasonable  and  prudent  professional 
engineer  would  consider  adequate  to 
demonstrate  compliance  with  the 
performance  standard  We  recognize 
that  licensed  professional  engineers  may 
differ  on  what  information  is  necessary 
to  demonstrate  the  performance  of 
particular  technologies  in  particular 
circumstances.  But  the  experience  of 
Clock  Spring  and  Armor  Plate  wraps 
can  serve  as  a  model  in  determining  the 
technical  issues  to  resolve  and  the 
relevant  substantiating  tests  and 
analyses.  We  will  look  to  this 
experience  to  guide  our  inspections  for 
compliance  with  the  final  rule.  In  this 
regard,  we  would  welcome 
opportunities  to  preview  new  pipeline 
repair  technologies  in  the  development 
stage  to  avert  possible  compliance 
issues  later  on  when  the  technologies 
are  marketed. 

With  the  growth  of  repair  technology, 
we  expect  that  voluntary  efforts  will 
respond  to  any  possible  demand  for 
uniform  testing  criteria.  As  mentioned 
above.  Stress  Engineering  has  already 
moved  in  this  direction  for  certain 
composite  wraps.  And  other  firms  and 
organizations  may  develop  additional 
criteria  for  different  repair  techniques. 
Such  criteria  could  be  incorporated  in 
voluntary  standards,  such  as  ASME 
B31.4  or  B31.8,  or  in  publications  such 
as  GPTC/ANSl  Z3B0.1,  Guide  for  Gas 
Transmission  and  Distribution  Piping 
Systems.  We  now  use  these  documents 
as  a  guide  to  acceptable  practices  in 


judging  compliance  with  many 
perfonnance  standards  in  Parts  192  and 
195. 

Repair  by  Replacement 

Duke  Energy,  CMS  Energy,  and  Enron 
suggested  that  because  pipe  replacement 
is  one  of  several  methods  that  could  be 
used  under  proposed  §§  192.485(a), 
192.487(a),  and  192.713(a)  to  repair 
corroded  or  damaged  pipe,  these  rules 
would  be  clearer  if  they  referred  only  to 
repair  rather  than  to  both  replacement 
and  repair.  Although  the  premise  of  this 
comment  is  correct,  the  proposed  rules 
distinguished  replacement  nom  other 
methods  of  repair  because  throughout 
Parts  192  and  195  replacement  is 
distinguished  from  other  methods  of 
repair.  This  distinction  is  significant 
because  pipe  replacement  triggers  safety 
requirements,  such  as  those  involving 
pipe  design,  construction,  and  pressure 
testing,  that  do  not  apply  to  other 
methods  of  pipe  repair.  Giving  special 
emphasis  to  replacement  in  repair  rules 
hi^ilights  the  need  for  replacement  pipe 
to  meet  these  additional  safety 
requirements.  So  we  do  not  think  the 
commenters'  suggestion  would 
necessarily  contribute  to  overall  clarity. 

Corrosion  Repairs 

Duke  Energy.  CMS  Energy,  and  Enion 
suggested  that  including  the  proposed 
performance  standard  under 
§§  192.485(a)  and  192.487(a)  was 
redundant,  because  corrosion  repairs 
would  be  subject  to  the  same  standard 
under  proposed  §  192.713(a).  But  this 
observation  is  only  partially  correct, 
because  S  192.713(a)  applies  only  to 
certain  high-stress  steel  transmission 
lines,  while  §S  192.485(a)  and 
192.487(a)  apply  to  all  metallic 
transmission  or  distribution  lines.  If  the 
proposed  performance  standard  were 
not  included  under  §§  192.485(a)  and 
ig2.4B7(a),  corrosion  repairs  on 
pipelines  not  covered  by  S  192.713(a) 
would  not  be  subject  to  the  proposed 
standard  So  we  have  left  the  proposed 
performance  standard  in  final 
$$  192.485(a)  and  192.487(a). 

Leak  Repairs 

Duke  Energy.  CMS  Energy,  and  Enron 
further  suggested  that  the  proposed 
performance  standard  under 
§  192.713(a)  for  non-leaking  defects 
should  apply  to  leaking  defects  as  well. 
This  change,  they  said,  would  be 
consistent  with  the  purpose  of  the 
rulemaking  and  allow  the  removal  of 
S  192.717,  which  requires  specific  repair 
methods  for  transmission  line  leaks. 

We  did  not  propose  to  apply  the 
proposed  performance  standard  to 
mediods  of  repairing  pipe  leaks  because 


the  impetus  for  this  rulemaking.  Clock 
Spring  wrap,  is  not  designed  to  repair 
leaks.  Still,  as  explained  in  the  NPRM. 
the  purpo.se  of  this  rulemaking  is  to 
make  the  pipe  repair  regulations  more 
flexible  so  that  operators  have 
incentives  to  iimovate  and  greater 
freedom  in  selecting  repair  methods. 
And,  as  the  commenters  indicated, 
achieving  this  goal  does  not  depend  on 
whether  the  defect  to  be  repaired  is 
leaking  nor  on  the  availability  of  a  non- 
traditional  leak  repair  method  that 
qualifies  under  the  proposed 
performance  standard.  In  fact,  adopting 
the  proposed  performance  standard  to 
authorize  alternative  leak  repair 
methods  is  likely  to  foster  the 
development  of  new  methods  of  leak 
repair.  Therefore,  since  the  proposed 
performance  standard  is  suitable  for 
both  non-leaking  and  leaking  defects 
and  applying  the  standard  to  the  repair 
of  leaking  defects  furthers  the  purpose 
of  the  NPRM.  we  have  added  the 
proposed  performance  standard  to 
§  192.717  to  cover  the  permanent  repair 
of  leaks  on  transmission  lines.  As 
discussed  below,  our  gas  pipeline  safety 
advisor)'  committee  supported  this 
action. 

Contrary  to  the  commenters' 
suggestion,  however,  merely  extending 
§  192.713  to  cover  leaking  defects  would 
not  enable  removal  of  S  192.717.  Section 
192.717is  broader  in  scope:  it  applies 
to  all  steel  transmission  lines,  not  just 
those  that  come  under  §  192.713. 

Reducing  Operating  Pressure 

Duke  Energy.  CMS  Energy,  and  Enron 
asked  that  we  amend  §  192.713  to  state 
thai  operators  may  reduce  the  maximum 
allowable  operating  pressure  of 
defective  pipe  to  a  safe  level  instead  of  ■ 
permanently  repairing  the  pipe.  Section 
192.485  allows  this  alternative  on 
corroded  transmission  line  pipe  where  a 
safe  operating  pressure  can  be 
calculated  under  accepted  engineering 
guidelines  based  on  the  remaining 
strength  of  the  corroded  pipe  (e.g., 
ASME  B31.G-1991).  After  the  MAOP  is 
reduced  to  a  safe  level,  the  corrosion  no 
longer  impairs  the  serviceability  of  the 
pipe,  making  the  repair  requirement  of 
§192.713  inapplicable.  But  we  are  not 
aware  of  comparable  engineering 
guidelines  for  determining  the  safe 
operating  pressure  of  sleel  pipe  that  has 
defects  other  than  corrosion,  such  as 
scratches,  gouges,  or  dents.  Although 
operators  may  reduce  operating  pressure 
as  a  temporary  protective  measure 
under  §  192.711,  in  the  absence  of  such 
guidelines,  there  is  no  accepted  way  to 
judge  what  amount  of  pressure 
reduction  will  restore  the  serviceability 
of  the  defective  pipe  and  make  removal 


or  repair  unnecessary.  Therefore,  we 
have  not  included  the  suggested 
amendment  in  final  §  192.713. 

Both  the  existing  and  proposed 
§  192.713  call  for  a  reduction  in 
operating  pressure  to  a  safe  level  during 
repairs.  But  Duke  Energy.  CMS  Energy, 
and  Enron  pointed  out  that  such  a 
reduction  is  unnecessan*  if  the 
operating  pressure  is  already  at  a  level 
safe  for  repairs.  These  commenlers 
suggested  that  the  rule  merely  provide 
that  the  operating  pressure  be  at  a  safe 
level  during  repairs.  We  believe  this 
inlerprelation  is  a  reasonable 
application  of  the  current  rule,  so  we 
have  included  the  suggested  change  in 
the  Rnal  rule. 

Dents  Found  During  Construction 

Existing  §  19Z.309(b)  requires  removal 
of  unsafe  dents  found  during  the 
construction  of  certain  transmission 
lines  and  mains.  We  proposed  to  allow 
operators  to  repair  these  dents  with 
methods  that  qualify  under  the 
performance  standard  discussed  above. 
But  Enron  said  the  existing,  more 
restrictive  requirement  is  appropriate 
for  pipeline  construction  and  saw  no 
need  for  change.  Alone  among  the 
commenters,  it  said  the  existing  removal 
requirement  is  reasonable  because, 
during  construction,  the  dented  pipe  is 
accessible  and  not  yet  in  service,  and 
machiner\'  and  labor  are  on  site  or 
readily  available.  We  are  not  swayed  by 
this  reasoning,  however.  Although  we 
agree  the  burden  of  removal  may  be 
lessened  somewhat  by  the 
circumstances  of  construction,  we  find 
it  more  reasonable  to  adopt  a  regulation 
that  permits  remedial  options  that  can 
provide  equivalent  safety  at  possiblv 
less  cost.  Final  S  192.309(b)  is,  therefore, 
adopted  as  proposed. 

Advisory  Committee  Consideration 

We  presented  the  NPRM  for 
consideration  by  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC) 
and  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Commillee 
(THLPSSC)  at  a  meeting  in  Washington. 
DC  on  May  4, 1999.  The  TPSSC  is 
RSPA's  statutory  advisory  committee  for 
gas  pipeline  safety  and  the  THLPSSC  is 
RSPA's  statutor>'  advisory  committee  for 
hazardous  liquid  pipeline  safety.  Each 
committee  has  IS  members, 
representing  industry,  government,  and 
the  public,  who  are  qualified  to  consider 
the  technical  feasibility,  reasonableness, 
cost-effectiveness,  and  practicability  of 
proposed  pipeline  safety  standards. 
Both  committees  voted  unanimously  to 
approve  the  proposed  rules  and  to 
approve  the  associated  risk  assessment 
information  contained  in  the  Regulatory 


Evaluation,  which  is  discussed  below.  A 
transcript  and  report  of  each 
committee's  consideration  of  the  NPRM 
is  available  in  the  docket. 

During  the  May  4th  meeting,  one 
advisory  committee  member  questioned 
the  appropriateness  of  the  term 
"generally  corroded"  in  the  first 
sentence  of  §  195.416(f).  This  sentence 
reads:  "Any  pipe  that  is  found  to  be 
generally  corroded  so  that  the  remaining 
wall  thickness  is  less  than  the  minimum 
thickness  required  by  the  pipe 
specification  tolerances  must  be 
replaced  with  coated  pipe  that  meets  the 
requirements  of  this  part."  The  member 
suggested  that  revising  Ihis  requirement 
to  refer  to  pipe  that  has  "general 
corrosion"  would  clarifx'  the  meaning. 
In  considering  this  suggestion,  we  found 
that  the  terms  "generally  corroded"  and 
"general  corrosion"  are-used  in 
S§  192.485(a).  192.487(a).  195.416(0. 
and  195.418(d)  lo  refer  to  areas  of 
corrosion  other  than  corrosion  pitting. 
Indeed,  the  two  terms  are  used 
interchangeably  in  §  192.487(a).  Given 
the  common  intended  meaning  of  both 
terms,  which  our  experience  indicates  i.s 
universally  understood  and  applied  in 
the  pipeline  industry,  and  the  lack  of 
any  compliance  difficully  caused  by  the 
term  "generally  corroded."  we  decided 
not  to  adopt  the  member's  suggested 
change  to  §195.416(0. 

As  discussed  atwve  under  Leak 
Repairs,  Duke  Energy,  CMS  Energ>\  and 
Enron  suggested  that  the  proposed 
performance  standard  is  suitable  for 
leaking  as  well  as  non-leaking  defects. 
To  help  us  assess  this  comment,  at  the 
November  4,  1999,  TPSSC  meeting  in 
Washington,  DC.  we  asked  the  TPSSf: 
for  advice  on  whether  we  should  add 
the  performance  standard  to  §  192.717, 
which  prescribes  repair  methods  for 
leaks  on  gas  transmission  lines.  The 
TPSSC  voted,  with  one  abstention,  to 
support  including  the  performance 
standard  in  §  192.717.  A  transcript  atid 
report  of  the  TPSSC's  consideration  of 
this  matter  is  available  in  the  docket. 

Regulatory  Analyses  and  Noticn 

A.  Executiw  Order  1286e  and  DOT 
Regulator}'  Policies  and  Procedures 

DOT  does  not  consider  this 
rulemaking  to  be  a  significant  regulator)' 
action  under  Section  3(f)  of  Executive 
Order  12866  (58  FR  51735.  October  4, 
1993),  and  the  Office  of  Management 
and  Budget  (OMB)  has  not  reviewed  this 
rulemaking  document.  Also.  DOT  does 
not  consider  this  rulemaking  significant 
under  its  regulatory  policies  and 
procedures  (44  FR  1 1034;  February  26. 
1979). 
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The  final  rules  provide  operators 
flexibility  to  choose  the  most  cost- 
effective  method  of  repairing  pipe, 
while  maintaining  public  safety.  Thus, 
the  rules  will  not  add  costs  to  industry, 
government,  or  the  public.  In  fact,  the 
rules  should  reduce  operators'  costs  of 
transporting  oil  and  gas.  and  perhaps 
the  price  consumers  pay  for  these 
products.  In  comments  on  a  proposed 
waiver  to  the  Panhandle  Eastern 
Corporation  (58  FR  13823;  March  15, 
1993),  the  American  Gas  Association 
estimated  that  industry  could  save  S6.5 
million  a  year  by  using  composite  wrap 
to  repair  corroded  or  damaged  pipe. 
Although  part  of  the  gas  pipeline 
industry  is  already  realizing  these 
savings  because  of  the  Panhandle  and 
other  waivers,  the  final  rules  will  create 
a  similar  opportimity  for  savings  by  the 
entire  oil  and  gas  pipeline  industry. 
And  still  more  savings  could  possibly 
result  from  the  use  of  innovative 
technologies  not  covered  by  the  waivers. 
In  fact,  this  rulemaking  fosters  the  use 
and  development  of  new  repair 
technologies  without  additional  cost  to 
the  regulated  industry.  A  Final 
Regulatory  Evaluation  document  is 
available  for  review  in  the  docket. 

B.  Regulatory  Flexibility  Act 

This  rulemaking  vrill  not  impose 
additional  requirements  on  pipeline 
operators,  including  small  entities  that 
operate  regulated  pipelines.  Rather,  the 
rules  offer  operators  the  opportunity  to 
use  more  economical  methods  of 
repairing  corroded  or  damaged  pipe. 
Thus,  this  rulemaking  may  reduce  costs 
to  operators,  including  small  entities. 
Based  on  the  facts  available  about  the 
expected  impact  of  this  rulemaking,  I 
certify,  under  section  605. of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  that  this  rulemaking  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Executive  Order  12812 

This  rulemaking  will  not  have 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685:  October  30.  1987),  RSPA 
has  determined  that  the  final  rules  do 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

D.  Executive  Order  13084 

The  final  rules  have  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


13084,  "Consultation  and  Coordination 
with  Indian  Tribal  Governments." 
Because  the  rules  will  not  significantly 
or  uniquely  affect  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  Executive 
Order  13084  do  not  apply. 

E.  Paperwork  Reduction  Act  of  1995 
This  rulemaking  contains  no 

information  collection  that  is  subject  to 
review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rulemaking  will  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  will  not  result  in  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rulemaking. 

G.  National  Environmental  Policy  Act 
We  have  analyzed  the  final  rules  for 

purposes  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.).  We 
prepared  an  Environmental  Assessment 
(64  FR  16884;  April  7. 1999)  in  which 
we  concluded  that  the  proposed  action 
would  not  significantly  affect  the 
human  environment  because  alternative 
repair  methods  would  have  to  be  as 
reliable  as  those  the  pipeline  safety 
regulations  currently  allow.  Thus  any 
alternative  method  would  provide  the 
same  level  of  pipe  protection  that  the 
current  repair  methods  provide.  Based 
on  this  Environmental  Assessment  and 
no  receipt  of  information  showing 
otherwise,  we  have  prepared  a  Finding 
of  No  Significant  Impact  (FONSI).  This 
FONSI  has  been  made  part  of  the 
docket. 

H.  Impact  on  Business  Processes  and 
Computer  Systems 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
2000,  recognize  'double  zero  "  not  as 
2000  but  as  1900.  This  glitch,  the  Year 
2000  Problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  Problem. 


This  rulemaking  does  not  require 
business  process  changes  or  require 
modifications  to  computer  systems. 
Because  this  rulemaking  does  not  affect 
the  ability  of  organizations  to  respond  to 
the  Year  2000  problem,  we  have  not 
delayed  the  effectiveness  of  the  final 
rules. 

List  of  Subjects 

49CFRPart  192 

Natural  gas.  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  195 

Ammonia.  Carbon  dioxide. 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  parts  192  and  195  are  amended  as 
follows: 

PART  192— [AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  .'il03,  60102.  60104, 
eOlOB.  60109,  6U1 1 0.  601 13.  and  6011B;  and 
49CFR  1.53. 

2.  hi  §  192.309,  paragraph  (b) 
introductoPi'  text  is  revised  to  read  as 
follows: 

{ 1 92  J09    Repair  of  steal  pipe. 

(b)  Each  of  the  following  dents  must 
be  removed  from  steel  pipe  to  be 
operated  at  a  pressure  that  produces  a 
hoop  stress  of  20  percent,  or  more,  of 
SMYS,  unless  the  dent  is  repaired  by  a 
method  that  reliable  engineering  tests 
and  analyses  show  can  permanently 
restore  the  serviceability  of  the  pipe: 
>        *        *        *        * 
■  3.  Section  192.485(3)  is  revised  to 
read  as  follows: 

$192,485    Remedial  measures: 
Transmission  lines. 

(a)  General  corrosion.  Each  segment  of 
transmission  line  with  general  corrosion 
and  with  a  remaining  wall  thickness 
less  than  that  required  for  the  MAOP  of 
the  pipeline  must  be  replaced  or  the 
operating  pressure  reduced 
commensurate  with  the  strength  of  the 
pipe  based  on  actual  remaining  wall 
thickness.  However,  corroded  pipe  may 
be  repaired  by  a  method  that  reliable 
engineering  tests  and  analyses  show  can 
permanently  restore  the  serviceability  of 
the  pipe.  Corrosion  pitting  so  closely 
grouped  as  to  affect  the  overall  strength 
of  the  pipe  is  considered  general 
corrosion  for  the  purpose  of  this 
paragraph. 

4.  Section  192.487(a)  is  revised  to 
read  as  follows: 


$  192.487    Remedial  measures:  Distribution 
lines  otiter  ttian  cast  Iron  or  ductile  Iron 
lines. 

(a)  General  corrosion.  Except  for  cast 
iron  or  ductile  iron  pipe,  each  segment 
of  generally  corroded  distribution  line 
pipe  with  a  remaining  wall  thickness 
loss  than  that  required  for  the  MAOP  of 
the  pipeline,  or  a  remaining  wall 
thickness  loss  than  30  percent  of  the 
nominal  wall  thickness,  must  be 
replaced.  However,  corroded  pipe  may 
be  repaired  by  a  method  that  reliable 
engineering  tests  and  analyses  show  can 
permanently  restore  the  serviceability  of 
the  pipe.  Corrosion  pitting  so  closely 
grouped  as  to  affect  the  overall  strength 
of  the  pipe  is  considered  general 
corrosion  for  the  purpose  of  this 
paragraph. 


§192.711    [Amended] 

5.  In  §192. 711(b),  remove 
"§  192.717(a)(3)"  and  add 

"§  192.717(b)(3)"  in  its  place. 

6.  Section  192.713  is  revised  to  read 
as  follows: 

$192,713    Transmission  lines:  Permanent 
field  repair  of  imperfections  and  damages. 

(a)  Each  imperfection  or  damage  that 
impairs  the  serviceability  of  pipe  in  a 
steel  transmission  line  operating  at  or 
above  40  percent  of  SMYS  must  be — 

(1)  Removed  by  cutting  out  and 
replacing  a  cylindrical  piece  of  pipe;  or 

(2)  Repaire'd  by  a  method  that  reliable 
engineering  tests  and  analyses  show  can 
permanently  restore  the  ser\'iceability  of 
the  pipe. 

(b)  Operating  pressure  must  be  at  a 
safe  level  during  repair  operations. 

7.  Section  192.717  is  revised  to  read 
as  follows: 

$  192.717    Transmission  lines:  Permenent 
Held  repair  of  leaks. 

Each  permanent  field  repair  of  a  leak 
on  a  transmission  line  must  be  made 
by- 

(a)  Removing  the  leak  by  cutting  out 
and  replacing  a  cylindrical  piece  of 
pipe;  or 

(b)  Repairing  the  leak  by  one  of  the 
following  methods: 

(1)  Install  a  full  encirclement  welded 
split  sleeve  of  appropriate  design, 
unless  the  transmission  line  is  joined  by 
mechanical  couplings  and  operates  at 
less  than  40  percent  of  SMYS. 

(2)  If  the  leak  is  due  to  a  corrosion  pit, 
install  a  properly  designed  bolt-on-leak 
clamp. 

(3)  If  the  leak  is  due  to  a  corrosion  pit 
and  on  pipe  of  not  more  than  40,000  psi 
(267  Mpa)  SMYS,  fillet  weld  over  the 
pitted  area  a  steel  plate  patch  with 
rotmded  comers,  of  the  same  or  greater 
thickness  than  the  pipe,  and  not  more 
than  one-half  of  the  diameter  of  the  pipe 
in  size. 


(4)  If  the  leak  is  on  a  submerged 
offshore  pipeline  or  submerged  pipeline 
in  inland  navigable  waters, 
mechanically  apply  a  full  encirclement 
split  sleeve  of  appropriate  design. 

(5)  Apply  a  method  that  reliable 
engineering  tests  and  analyses  show  can 
permanently  restore  the  serviceability  of 
the  pipe. 

PART  195— [AIMENDED] 

8.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103.  60102.  B0104. 
60108,  60109.  601 18:  and  49Cnt  1.53. 

9.  Section  195.416(f)  is  revised  to  read 
as  follows: 

$195,416    External  corrosion  control. 


(f)  Any  pipe  that  is  found  to  be 
generally  corroded  so  that  the  remaining 
wall  thickness  is  less  than  the  minimum 
thickness  required  by  the  pipe 
specification  tolerances  must  be 
replaced  with  coated  pipe  that  meets  the 
requirements  of  this  part.  However, 
generally  corroded  pipe  need  not  be 
replaced  if — 

(1)  The  operating  pressure  is  reduced 
to  be  commensurate  with  the  limits  on 
operating  pressure  specified  in  this 
subpart,  based  on  the  actual  remaining 
wall  thickness:  or 

(2)  The  pipe  is  repaired  by  a  method 
that  reliable  engineering  tests  and 
analyses  show  can  permanently  restore 
the  serviceability  of  the  pipe. 

•        •        *        *        * 

Issued  in  Wa.shington.  IXZ  on  December  8. 
1999. 

Kelley  S.  Coyoer, 
Administrator. 
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DEPARTMEffr  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[[>ocket  No.  NHTSA-98-3421) 
RINNo.  2127-AH60 

Federal  Motor  Vehicle  Safety 
Standards;  Head  Impact  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Final  rule:  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  responds  to 
petitions  for  reconsideration  of  a  final 
rule  amending  Standard  No.  201 . 
Occupant  Protection  in  Interior  Impact, 


to  permit,  but  not  require,  the 
installation  of  dynamically  deploying 
upper  interior  head  protection  systems. 
These  systems  are  currently  being  used 
by  some  vehicle  manufacturers  to 
provide  added  head  protection  m  lateral 
crashes.  Since  compliance  with  the 
upper  interior  head  protection 
requirements  of  the  standard  as 
originally  adopted  would  often  not  be 
practicable  at  points  located  at  or  near 
the  places  where  these  d\'namic  systems 
are  stored,  the  final  rule  allowed 
vehicles  equipped  with  the  systems  to 
meet  slightly  reduced  requirements  at 
those  points.  However,  these  vehicles 
were  also  required  to  meet  new 
requirements  in  a  side  crash  into  a  pole 
to  ensure  that  the  systems  enhance 
safety. 

This  document  grants  two  petitions, 
and  amends  Standard  No.  201 
accordingly.  The  American  Automobile 
Manufacturers  Association  (AAMA) 
requested  that  NHTSA  delete  a 
humidity  range  specification  for 
calibration  of  the  test  device  used  in  the 
car-to-pole  test  on  the  basis  that  the 
specification  was  both  unnecessary  and 
difficult  to  meet.  Noting  that  the  final 
rule  specified  a  broad  range  of  potential 
impact  speeds  for  the  car-to-pole  lest, 
the  Association  of  International 
Automobile  Manufacturers,  Inc.  (AIAM) 
requested  that  the  agency  specify  a 
narrower  speed  range  for  this  test. 

This  document  also  denies  two  other 
petitions.  Mercedes-Benz  of  North 
America  (Mercedes)  argued  that  the 
reduced  requirements  should  apply  not 
only  to  points  near  the  stored  dynamic 
systems,  but  also  to  points  covered  by 
those  systems  when  they  are  deployed. 
Chr>sler  Corporation  (Chrysler)  objected 
to  a  requirement  that  manufacturers 
choosing  one  of  the  compliance  test 
options  must  select  which  option  it  is 
using  at  the  time  of  certification  and 
may  not.  after  selecting  one  test  option, 
rely  on  a  different  test  option  to 
demonstrate  compliance. 

DATES:  Effective  Date:  Tlie  amendments 
made  in  this  rule  are  effective  February 
14,  2000. 

Petition  Date:  Any  petitions  for 
reconsideration  must  bo  received  bv 
.NHTSA  no  later  than  lanuaiy  28,  2000. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safely 
Administration.  400  Seventh  Street,  SW, 
Washington,  DC  20590 

FOR  FURTHER  INFORMATION  CONTACT:  For 
legal  issues:  Mr.  Otto  Matheke.  Office  of 
the  Chief  Counsel,  NHTSA.  400  Seventh 
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Street.  SW.  Washington.  DC  20590  Mr. 
Mathekes  telephone  number  is  (202) 
366-5253.  His  facsimile  number  is  (202) 
366-3820.  For  non-legal  issues?  Dr 
William  Fan,  Office  of  Crashworthiness 
Standards.  NPS-11.  Dr.  Fans  telephone 
number  is  (202)  366-4922.  His  facsimile 
number  is  (202)  368-4329. 

SUPPLEMENTARY  INFORMATION: 
Background 

Standard  No.  201  requires  passenger 
cars,  trucks,  buses,  and  multiptupose 
passenger  vehicles  (MPVs)  with  a  gross 
vehicle  wreight  rating  (GVWR)  of  4.536 
kilograms  (10.000  pounds)  or  less  to 
provide  head  protection  during  a 
vehicle  crash  when  the  occupant's  head 
strikes  eitber  Ibe  dashboard  area  or  the 
upper  vehicle  interior,  i.e..  pillars,  side 
rails,  headers,  or  the  roof  of  tbe  vehicle. 
The  upper  interior  impact  protection 
requirements  were  added  by  a  final  rule 
issued  by  NHTSA  in  August  1995. 
Compliance  with  the  upper  interior 
impact  protection  requirements  was 
required  to  be  acbieved  in  a  24 
kilometers  per  hour  (km/h)  (15  miles 
per  hour  (mph))  in-vehicle  component 
impact  tests  in  which  a  free-motion 
headform  (FMH)  is  propelled  into 
specified  target  points.  In  response  to 
that  final  rule,  the  agency  received  a 
number  of  petitions  for  reconsideration, 
NHTSA  announced  that  it  was  treating 
those  petitions  relating  to  dynamically 
deployed  head  Impact  protection 
systems  as  petitions  for  rulemaking. 

On  March  7, 1996,  the  agency 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to  assist 
tbe  agency  in  evaluating  the  issues 
raised  by  dynamically  deployed  upper 
interior  head  protection  systems  (61  FR 
9136).  In  the  ANPRM.  the  agency  noted 
that  the  areas  in  which  dynamically 
deployed  head  impact  protection 
systems  may  be  stored  may  coincide 
with  Standard  No.  201  target  points.  Use 
of  dynamic  systems  might  be  precluded 
by  the  upper  interior  impact  protection 
requirements  of  Standard  No.  201  since 
the  padding  or  other  countermeasures 
needed  to  meet  those  requirements 
could  interfere  with  the  design  and 
operation  of  dynamic  systems.  To 
address  inflatable  dynamic  systems,  the 
agency  discussed  the  possibility  that  if 
it  could  develop  a  clear,  precise 
definition  for  determining  which  points 
are  protected  by  inflatable  devices,  it 
might  propose  subjecting  vehicles 
equipped  with  these  systems  to  a  less 
severe  test  with  19  km/h  (12  mph) 
headform  impacts  at  all  points  that 
would  be  covered  by  the  devices  when 
inflated.  These  tests  would  be 
conducted  with  the  devices  in  their 


undeployed  state.  Tbe  performance  of 
the  devices  while  deployed  would  be 
tested  in  a  side  impact  test  into  a  fixed 
rigid  pole  at  30  km/h  (18.6  miles  per 
hour)  or  a  side  impact  with  a  moving 
deformable  barrier  representing  a  motor 
vehicle  at  SO  km/h  (31  miles  per  hour). 

Following  consideration  of  the 
comments  submitted  in  response  to  the 
ANPRM.  the  agency  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM)  on 
August  26.  1997.  (62  FR  45202).  Tbe 
NPRM  proposed  adding  alternative 
performance  requirements  and  test 
procedures  to  Standard  No.  201  to 
accommodate  development  of  various 
types  of  dynamically  deployed  upper 
interior  head  protection  systems. 
including  inflatable  ones.  Under  the 
agency's  proposal,  manufacturers  would 
have  tbe  option  of  demonstrating 
compliance  with  Standard  No.  201  by 
choosing  one  of  three  options.  Option  1 
specified  performing  free  motion 
headform  (FMH)  impacts  at  24  km/h  (15 
mph)  at  all  test  points  specified  in  the 
August  199S  final  rule.  Options  2  and  3 
specified  FMH  testing  at  reduced  impact 
speeds  at  those  areas  located  directly 
over  a  stowed  dynamic  system.  To 
ensure  that  these  systems  offered  safety 
benefits  when  deployed,  options  2  and 
3  specified  testing  of  the  deployed 
system  at  impact  speeds  above  24  km/ 
h  (15  mph).  Option  2  would  have 
required  FMH  impact  testing  against 
target  points  at  29  km/b  (18  mph)  with 
the  system  deployed,  Option  3 
employed  a  full  scale  side  impact  at  29 
km/h  (18  mph)  into  a  fixed  pole.  Tbe 
NPRM  further  stated  that  manufacturers 
electing  one  of  these  options  would 
have  to  do  so  not  later  than  the  time 
when  the  vehicle  is  certified. 

On  August  4, 1998,  NHTSA  published 
a  final  rule  (63  FR  41451— Docket 
Number  NHTSA-98-3847)  amending 
Standard  No.  201  to  provide  new 
compliance  options  allowing  vehicles  to 
be  equipped  with  inflatable  dynamically 
deployed  bead  impact  protection 
systems.  These  systems  are  similar  in 
operation  to  frontal  air  bags.  i.e..  in  the 
event  of  a  crash,  a  sensor  triggers  an 
inflator  which  rapidly  fills  a  stowed  air 
bag  with  gas.  As  the  gas  expands,  the  air 
bag  deploys  from  its  stowed  position 
and  interposes  itself  between  the 
occupant  and  other  areas  of  the  vehicle. 
However,  unlike  frontal  air  bags,  the 
systems  addressed  in  the  amendments 
to  Standard  No.  201  are  deployed  in 
side  impacts.  When  deployed,  they 
provide  protection  to  the  head  and 
upper  torso  of  occupants  by  inflating 
between  the  occupant  and  the  vehicle's 
side  window  opening  or  A-  and  B- 
Pillars. 


After  careful  consideration  of  the 
comments  received  in  response  to  the 
NPRM.  the  agency  decided  to  drop  one 
of  the  test  options  discussed  in  the 
NPRM,  Option  2.  and  adopted  a  refined 
version  of  Option  3,  a  vehicle-lo-pole 
test.  The  modification  to  the  vehicle-to- 
pole  test  included  an  expansion  of  the 
area  over  a  stowed  d>'namic  system 
subject  to  testing  at  the  reduced  19  km/ 
b  (12  mph)  FMH  impact  speed,  changed 
specifications  for  the  rigid  pole,  minor 
changes  to  the  specifications  for  vehicle 
test  attitude  to  accommodate  different 
vehicle  propulsion  systems,  and  a 
modification  to  the  proposed  seating 
procedure  for  the  SID/Hlll  dummy  used 
in  the  test.  The  final  rule  also  stated  that 
a  manufacturer  choosing  a  particular 
test  option  must  select  the  option  by  the 
time  it  certifies  the  vehicle  and  may  not 
thereafter  select  a  different  test  option 
for  compliance  purposes. 

Petitions  for  Reconsideration  of  August 
1998  Final  Rule 

The  Mercedes  Petition  for 
Reconsideration 

Mercedes  submitted  a  petition  for 
reconsideration  of  the  August  1998  final 
rule,  arguing  that  the  reduced 
requirements  should  apply  not  only  to 
the  target  points  near  the  stored 
dynamic  systems,  but  also  to  points 
covered  by  those  systems  when  they  are 
deployed.  As  set  forth  in  S6.2: 

•   •   '  targets  that  are  over  any  point  inside 
the  area  measured  along  the  vehicle  interior 
within  50  mm  (2.0  inch)  of  the  periphery  of 
the  .stowed  .system  *   ■   *  shall  be  impacted 
by  the  free  motion  headform  specified  in  SB. 9 
at  any  speed  up  lo  and  including  19  km/h  (12 
mph). 

Mercedes  argued  that  this  definition 
should  be  expanded  by  replacing  the 
existing  language  in  S6.2  with  the 
following: 

Take  a  silhouette  of  a  fully  inflated 
dynamic  system  in  side  view.  Reduce  this 
silhouette  to  areas  consisting  of  inflated 
chambers.  Reduce  these  areas  further  by  a  25 
mm  (1.0"1  border.  Perpendicularly  project  the 
remaining  area  of  the  silhouette  onto  the 
vehicle's  inner  surface.  Target  points  within 
this  projection  shall  be  considered  to  be 
protected  by  the  dynamic  system.  Quilted 
seams  tietween  two  inflated  chambers  would 
not  be  considered  to  interrupt  the  protected 
area. 

In  support  of  this  defmition.  Mercedes 
argued  that  its  language  more  properly 
reflected  the  fimction  of  a  dynamic 
system  by  ensuring  that  those  target 
points  that  are  shielded  by  the  system, 
as  well  as  those  that  are  merely  over  the 
stowed  system,  are  allowed  to  comply 
with  ibe  reduced  impact  speeds  in  in- 
vehicle  testing. 


To  fiirther  support  its  position, 
Mercedes  stated  that  in  its  cars,  the  belt 
anchorage  D-ring  on  the  B-pillar  (target 
point  BP2)  is  usually  covered  by  the  B- 
pillar  trim.  The  company  believes  that 
this  design  is  safer  than  adjustable  belt 
anchorages  with  the  belt  anchorage  D- 
ring  outside  the  B-pillar  trim.  However, 
Mercedes  claims  that  the  adjustable  D- 
ring  inside  the  trim  needs  free  moving 
space,  making  installation  of  the 
padding  required  to  comply  with  the  24 
km/h  (15  mph)  impact  requirement 
extremely  difficult.  The  company 
submitted  that  use  of  a  less  restrictive 
definition  of  target  points  subject  to  the 
lower  in-vehicle  impact  speeils  would 
recognize  the  actual  function  of 
inflatable  systems  and  prevent  Mercedes 
frt)m  having  to  install  a  more  aggressive 
adjustable  bell  anchorage  with  the  D- 
ring  outside  the  B-pillar  trim  to  meet  the 
existing  requirements  of  Standard  No. 
201. 

Following  the  publication  of  tbe 
August  1997  NPRM.  Mercedes,  Volvo, 
Volkswagen  of  America  (VW),  BMW  of 
North  America  (BMW),  Toyota  , 
Autoliv,  and  the  American  Automobile 
Manufacturers'  Association  (AAMA) 
commented  that  those  target  points 
protected  by  the  deployed  system 
should  also  be  tested  at  the  19  km/h  (12 
mph)  impact  speed.  While  encouraging 
the  agency  to  adopt  this  definition, 
those  commenters  did  not.  in  NHTSA's 
view,  provide  any  additional  insights  or 
assistance  in  formulating  a  definition  for 
target  areas  that  are,  in  fact,  "protected" 
by  a  dynamic  system.  The  agency 
declined  to  adopt  any  definition  of 
"protected"  target  points  when  it  issued 
the  August  1998  final  rule.  As  we 
explained  at  the  time,  we  found  a 
practicable  and  comprehensive 
definition  of  target  points  "covered"  or 
■protected"  by  a  dynamic  system  to  be 
elusive.  We  also  noted  that  excluding 
"protected"  target  points  may  result  in 
a  target  area  being  protected  for  one 
class  or  size  of  occupant  and  not  for 
another.  Another  matter  of  concern  for 
the  agency  was  the  fact  that  dynamic 
systems  may  provide  vastly  different 
degrees  of  impact  protection  depending 
on  the  system  configuration  ana  design. 
Based  on  these  difficulties,  as  well  as 
our  interest  in  expediting  issuance  of 
the  final  rule,  we  decided  not  to  alter 
the  definition  of  target  points  subject  to 
lower  impact  speeds  that  was  proposed 
in  the  NPRM. 

Mercedes  suggests  a  definition  of 
■protected  "  target  points  based  on 
making  a  lateral  projection  of  a  reduced 
silhouette  of  an  inflated  system.  All 
target  points  within  the  projection 
would  be  presumed  to  be  shielded  by  an 
inflated  system,  and  therefore  pose  a 


reduced  threat  to  occupants.  The 
.scheme  is  suitable  for  dynamic  system 
designs  similar  to  the  one  Mercedes 
now  employs — an  inflatable  curtain  that 
issues  bom  the  roof  rails  and  expands 
dovraward  over  the  window  openings. 
As  this  design  covers  a  relatively  large 
area,  the  definition  urged  by  Mercedes 
could  arguably  be  appropriate  for  that 
design. 

Nevertheless,  we  are  denying  the 
Mercedes  petition.  The  agency  believes 
that  inflatable  curtain  systems  and 
similar  devices,  including  the  BMW 
Inflatable  Tubular  Structure  (ITS),  may 
offer  significant  safety  benefits  in  side 
impacts.  The  actual  benefits  and 
performance  of  such  systems, 
particularly  in  protecting  the  head  in 
impacts  other  than  side  impacts,  have 
not  yet  been  ascertained  or  evaluated  by 
NHTSA.  The  agency  is  concerned  that 
inflatable  curtains  and  similar  systems 
may  not  perform  well  in  impacts  other 
than  side  impact.s — which  accounted  for 
over  90  percent  of  fatal  and  75  percent 
of  injury-producing  crashes  in  1997.  In 
order  to  ensure  that  countermeasures 
perform  adequately  in  a  range  of 
impacts.  Standard  No.  201  provides  that 
the  FMH  may  be  fired  at  target  areas 
within  a  range  of  vertical  and  horizontal 
approach  angles.  In  the  case  of  B-pillar 
targets,  range  of  permissible  horizontal 
approach  angles  spans  150  degrees.  We 
are  concerned  that  Standard  No.  201 
does  not  now  incorporate  requirements 
sufficient  to  ensure  the  performance  of 
dynamic  systems  in  impacts  other  than 
direct  side  impacts.  Depending  on  the 
system  design  and  the  sensors 
employed,  a  dynamic  system  may  not 
even  deploy  in  an  oblique  crash. 
Furthermore,  if  the  system  were  to 
deploy,  it  may  not  "protect"  a  target 
point  (and  vehicle  occupants)  when 
struck  at  a  15  degree  angle  as  it  would 
when  struck  at  a  90  degree  angle.  In 
promulgating  the  final  rule  allowing 
dynamic  head  protection  systems,  the 
agency's  intent  was  to  modify  the 
existing  provisions  of  Standard  No.  201 
to  allow  the  installation  and  use  of  those 
systems.  In  regards  to  benefits,  costs, 
and  performance,  the  agency  focused  on 
what  modifications  needed  to  be  made 
to  Standard  No.  201  to  accommodate 
dynamically  deployed  systems  and 
what  benefits,  if  any.  could  be  shown  if 
such  systems  were  allowed. 

This  led  to  an  examination  of  the 
principal  obstacle  posed  by  Standard 
No.  201  to  the  use  of  dynamic  system.s — 
the  potential  for  interference  between 
padding  and  other  countermeasures 
with  a  deploying  dynamic  system — and 
dynamic  system  performance  in  side 
impacts,  partitmlarly  in  side  impacts 
against  a  rigid  pole.  Using  the  data 


available  at  the  time,  we  were  able  to 
determine,  based  on  the  assumption  that 
a  dynamic  system  would  be  stored  in  an 
area  alongside  or  in  the  roof  rails,  or  in 
the  A-pillars  and  B-pillars.  that  the 
safety  benefits  offered  by  dynamic 
systems  in  side  impacts  into  poles 
outweighed  the  possible  safety 
consequences  of  reducing  padding  or 
other  countermeasures  in  those  areas. 
An  analysis  of  the  costs  and  benefits  of 
allowing  lower  impact  speeds  in  all 
areas  that  may  be  "protected"  by  a 
dynamic  system  was  not  performed. 
Most  significantly,  the  agency  does  not 
possess,  nor  did  Mercedes  submit,  any 
data  establishing  the  benefits,  if  any, 
from  the  "protection"  provided  by  a 
dynamic  system  in  crash  modes  other 
than  a  side  rigid  pole  impact 

This  is  not  to  say  that  dynamically 
deployed  head  protection  devices  like 
the  Mercedes  inflatable  curtain  will  not 
have  the  potential  to  offer  significant 
safety  benefits.  Nonetheless,  NHTSA 
believes  that  significant  issues  must  be 
resolved  before  the  agency  could  adopt 
modifications  to  Standard  No.  201 
similar  to  those  suggested  by  tbe 
Mercedes  petition.  One  obstacle  which 
must  be  resolved  is  the  method  of 
determining  which  points  are 
"protected  "  by  an  iiiflatable  device. 

Tbe  issue  raised  by  the  Mercedes 
petition  has  been  repeatedly  examined 
by  the  agency.  In  its  August  1997 
NTRM.  the  agency  expressed  its  view  of 
the  proper  raethodolog>'  for  selecting 
target  points  that  would  be  impacted  at 
lower  speeds  in  vehicles  with  dynamic 
systems.  In  addition  to  proposing  that 
target  points  located  over  trndeployed 
systems  be  subject  to  lower  impacts  in 
the  in-vehicle  test  portion  of  Option  3 , 
the  agency  also  discussed  the  agency's 
efforts  lo  derive  a  methodology  for 
determining  target  points  ""protected"" 
by  a  deployed  d>'namic  system.  Since  a 
deployed  system  could  conceivably 
shield  occupants  ftom  those  "protected"" 
target  points,  the  agency  said  that  it 
might  be  appropriate  to  allow  these 
points,  regardless  of  their  proximity  to 
a  .slowed  dyTiamic  system,  to  be  subject 
lo  lower  impact  speeds  in  the  in-vehicle 
lest.  To  that  end.  NHTSA  discussed 
alternative  means  for  attempting  to 
define  which  target  points  are 
■protected  "  While  the  methodology 
suggested  by  Mercedes — using  a 
perpendicular  projection  within  the 
perimeter  of  the  outline  of  the  inflated 
device — may  be  suitable  for  vehicles 
using  inflatable  curtain  systems,  it  has 
limitations  when  applied  to  vehicles 
with  other  t\'pes  of  dynamically 
deployed  systems.  For  example,  the 
BMW  ITS  covers  a  narrower  portion  of 
the  window  opening  and  B-pillar  when 
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it  inflates.  If  the  definition  of 
"protected"  target  point's  urged  by 
Mercedes  were  applied  to  this  system, 
"protected"  target  areas  could  be 
approached  and  struck  from  directions 
other  than  those  perpendicular  to  the 
outline  of  the  inflated  system. 
particuJarly  in  the  case  of  smaller  or  out 
of  position  occupants.  While  this 
limitation  is  particularly  tolling  in  the 
example  of  the  BMW  ITS.  it  illustrates 
that  the  Mercedes  methodology  assumes 
that  occupants  and  their  heads  will  be 
moving  along  a  plane  perpendicular  to 
the  inflated  system.  While  the  agency 
could  adopt  a  particular  methodology 
for  determining  which  points  are 
protected  and  to  limit  its  application  to 
those  types  of  systems  for  which  it  is 
suitable,  e.g..  to  inflatable  curtain 
systems,  the  agency  is  mindful  that 
manufacturers  may  choose  any  number 
of  types  and  configurations  of 
dynamically  deployed  head  protection 
systems.  We  are  concerned  that  were  we 
to  adopt  a  methodology  suitable  for  one 
system,  but  not  suitable  for  others,  we 
would  potentially  place  ourselves  in  the 
position  of  having  to  modify  Standard 
No.  201  on  a  case-by-case  basis.  This 
would  add  to  the  complexity  of 
Standard  No.  201  and  would  further 
strain  agency  resources. 

We  are  also  concerned  that  if  we  were 
to  grant  the  Mercedes  petition,  we 
would  not  be  in  a  position  to  assess  the 
performance  of  an  inflated  dynamic 
system  in  protecting  occupants  in  any 
impact  other  than  a  side  impact  into  a 
rigid  pole.  As  noted  above,  the  August 
1998  final  rule  was  intended  to  allow 
the  installation  of  dynamically  deployed 
head  protection  systems  based  on  our 
conclusion  that  the  safety  benefits 
offered  by  those  systems  in  a  single 
crash  mode  were  sufficient  to  outweigh 
any  safety  losses  associated  with 
reducing  the  impact  speed  requirements 
for  target  points  directly  over  an 
undeploved  system.  The  Mercedes 
petition  requests  NHTSA  to  assume  that 
all  target  points  "protected"  by  a 
deployed  dynamic  system  will,  when 
impacted,  present  a  lesser  threat  of 
injury  than  the  same  points  would 
under  the  existing  standard.  The  agency 
does  not  beUeve  that  this  assumption  is 
justifiable,  particularly  since  a  test  for 
gauging  the  performance  of  dynamic 
systems  in  protecting  the  head  against 
impacts  with  specific  targets  in  the 
vehicle  interior  has  not  yet  been 
developed.  While  the  agency  proposed 
a  test  in  the  August  27.  1997  NPRM 
which  could  be  adapted  for  this 
purpose,  that  test,  described  in  the 
agency  proposal  as  Option  2,  presented 
many  technical  challenges.  The  Option 


2  proposal,  which  called  for  firing  the 
FMH  into  an  inflated  dynamic  system, 
could  be  used  as  performance  test  for 
dynamic  systems  in  protecting 
"covered"  target  points.  However,  as 
reflected  by  the  comments  received  in 
response  to  the  NPRM,  a  large  number 
of  complex  issues  that  would  have  had 
to  be  resolved  if  Option  2  or  a  variant 
of  Option  2  were  to  be  employed.  These 
issues  cannot  be  resolved  quickly. 

Mercedes  also  urged  the  agency  to 
adopt  its  suggested  definition  of 
"protected"  target  areas  based  on  an 
example  of  the  difficulties  in  attempting 
to  meet  certain  requirements  of 
Standard  No.  201.  According  to 
Mercedes,  it  currently  places  the  D-Ring 
of  the  B-Pillar  belt  anchorage 
underneath  the  B-Pillar  trim.  In  order  to 
meet  the  seat  belt  anchorage  adjustment 
requirements  found  in  S7.1.2  of 
Standard  No.  208.  "Occupant  Crash 
Protection."  the  D-Ring  and  anchorage 
move  inside  an  open  space  underneath 
the  surface  trim.  According  to  Mercedes, 
adding  padding  or  other 
countermeasures  to  meet  the  24  km/h 
(15  mph)  impact  requirement  now 
applicable  to  this  target  area,  BP2, 
would  make  this  design  impracticable 
and  require  the  company  to  install  "a 
more  aggressive  adjustable  belt 
anchorage,"  i.e.,  one  whose  f3-Ring  is 
not  covered  by  the  B-Pillar  trim. 
We  are  not  convinced  that  this 
example  supports  the  relief  Mercedes 
seeks.  As  noted  above,  the  August  1998 
Final  Rule  modified  Standard  No.  201  to 
the  extent  needed  to  allow  the 
introduction  of  dynamic  systems.  The 
B-Pillar  belt  anchorage  design  employed 
by  Mercedes  may  have  particular 
characteristics  having  safety 
significance,  but  it  is  not  a  component 
that  serves  any  function  in  either  the 
storage,  deployment  or  inflation  of 
dynamic  systems.  Unlike  those  target 
locations  now  subject  to  reduced  in- 
vehicle-test  impact  speeds,  the  use  of 
thicker  padding  or  other 
countermeasures  at  this  anchorage 
location  would  not  prevent  the 
installation  of  a  dynamic  head 
protection  svstem. 

We  also  observe  that  the  Mercedes 
request  that  the  B-Pillar  belt  anchorage 
target,  BP2,  be  tested  at  19  km/h  (12 
mph)  in  the  undeploved  test,  is 
identical  to  its  prior  request  in  its 
comments  on  the  NPRM.  We  note  that, 
in  repeating  this  request,  Mercedes  has 
not  submitted  any  new  data  or 
arguments  to  support  the  relief  it  seeks. 
As  we  indicated  when  we  adopted  the 
August  1998  final  rule,  NHTSA  is 
concerned  that  an  adequate  definition  of 
points  "protected"  by  a  dynamic  system 
would  be  difficult  to  develop.  Moreover. 


the  agency  is  concerned  that  Standard 
No.  201  cannot  now  adequately  test  the 
ability  of  dynamic  systems  to  "protect" 
certain  target  points.  It  should  also  be 
noted  that  Mercedes  has  not  contended 
that  it  cannot  install  other 
countermeasures  on  its  adjustable  belt 
anchorage  that  would  allow  its  vehicles 
to  comply. 

The  Chrysler  Petition  for 
Reconsidemtion 

Chrysler  submitted  a  petition  for 
reconsideration  objecting  to  provisions 
in  S6.1  and  S6.2.  which  state  that  a 
manufacturer  choosing  one  of  the 
compliance  test  options  must  select,  not 
later  than  the  time  of  certification, 
which  option  it  is  using  and  may  not, 
after  selecting  one  test  option,  rely  on  a 
different  test  option  to  demonstrate 
compliance.  The  company  argues  that 
the  regulatory  text  in  the  final  rule 
contains  new  requirements  concerning 
the  selection  of  options  and  that  the 
omission  of  these  new  requirements 
from  the  NPRM  deprived  Chrysler  of  an 
opportunity  to  comment.  Chrysler 
further  alleges  that  NHTSA.  in 
specifying  that  a  manufacturer  must 
irrevocably  select'  one  test  option,  has 
not  considered  the  case  in  which  a 
manufacturer  has  elected  to  certify  a 
vehicle  to  both  test  options.  Chrj'sler 
contends  that  if  it  chose  to  present 
evidence  of  compliance  with  both  test 
options  to  the  agency,  NHTSA  could  not 
refuse  to  conduct  an  alternative  test.  In 
the  company's  view,  a  failure  to  comply 
under  one  test  option  caimot  constitute 
a  noncompliance  if  the  vehicle  complies 
with  another  optional  test. 

In  our  August  1997  NPRM,  wo 
proposed  that  manufacturers  of  vehicles 
equipped  with  dynamically  deployed 
head  impact  protection  systems  would 
be  able  to  demonstrate  compliance  with 
Standard  No.  201  through  the  use  of  one 
of  three  optional  tests.  In  that  proposal, 
the  test  options  were  set  forth  in  S6.1 
and  S6.2.  These  two  sections  differ  only 
to  the  extent  that  S6.1  is  applicable  to 
vehicles  manufactured  after  September 
1, 1998  and  before  September  1,  2002, 
and  S6.2  applies  to  vehicles 
manufactured  after  September  1,  2002. 
Both  sections  proposed  that  vehicles 
"shall  conform.  |to  one  of  the  proposed 
optional  performance  tests!  at  the 
manufacturer's  option  with  said  option 
selected  prior  to,  or  at  the  time  of, 
certification  of  the  vehicle." 

We  did  not  receive  any  comments 
objecting  to  the  proposal  that 
manufacturers  would  have  to  select  one 
of  the  test  options  before  or  at  the  time 
that  it  certifies  the  vehicle.  As  we  noted 
in  our  discussion  in  the  final  rule  of 
situations  involving  multiple  options, 


Federal  Register /  Vol.  64.  No.  239 /Tuesday.  December  14.  1999 /Rules  and  RegulaUons         69669 


the  agency  needs  to  know  which  option 
has  been  selected  by  a  manufacturer  so 
it  can  perform  the  appropriate 
compliance  test.  Wo  also  noted  that  the 
regulatory  text  in  the  final  rule  differed 
from  that  contained  in  the  NPRM.  as  the 
final  rule  clarified  the  requirement  that 
manufacturers  selecling  a  specific  test 
option  at  the  time  of  certification  could 
not  later  select  a  different  test  option  to 
establish  compliance.  Accordingly,  S6.1 
and  S6.2  of  the  regulatory  text  in  the 
final  rule  both  provide  that  "The 
manufacturer  shall  select  the  option  by 
the  time  it  certifies  the  vehicle  and  may 
not  thereafter  select  a  different  option 
for  the  vehicle. " 

Chrysler  contends  that  the  addition  of 
language  to  the  proposed  rule  indicating 
that  manufacturers  may  not  later  rely  on 
a  different  test  option  constitutes  a 
significant  departure  from  the  regulatory' 
text  in  the  proposed  rule.  We  believe 
that  examination  of  the  language  in  both 
the  proposed  rule  and  the  final  rule 
demonstrates  that  the  proposal  and  the 
final  rule  are,  for  all  practical  purposes, 
identical.  As  proposed  in  the  NPRM. 
S6.1  and  S6.2  indicated  that  vehicles 
must  conform  to  one  of  the  proposed 
test  options  (emphasis  added)  and  that 
the  selection  of  the  test  option  must  be 
made  prior  to  or  at  the  time  of 
certification.  The  final  rule  substituted 
the  phrase  "the  option"  for  the 
proposal's  directive  that  manufacturers 
must  use  "one  of  the  following"  test 
options.  In  regard  lo  time  at  which  the 
single  option  must  be  selected,  the 
proposed  versions  of  S6.1  and  S6.2 
indicated  that  the  selection  must  be 
made  "prior  to.  or  al  the  time  of." 
certification  while  the  final  rule 
directed  that  the  option  must  be 
selected  "by  the  time  it  [the 
manufactiuerl  certifies  the  vehicle."  To 
further  clarify  the  agency's  position 
regarding  the  use  of  a  single  test  option 
for  certification,  S6.1  and  S6.2  of  the 
final  rule  provided  that  manufactiuers 
"may  not  thereafter  select  a  different 
option  for  the  vehicle." 

The  language  of  the  proposed  rule 
specified  two  conditions:  manufacturers 
could  choose  only  one  test  option  when 
certifv'ing  a  vehicle  and  manufacturers 
must  malie  this  choice  before  or  at  the 
time  they  certify  their  vehicle.  Implicit 
in  the  proposal  was  the  irrevocability  of 
that  choice.  The  two  proposed 
conditions  did  not  allow  for  the  reliance 
on  a  second  test  option  at  any  time.  In 
both  instances,  only  one  test  option 
could  be  relied  upon  for  certification, 
and  no  allowance  was  made  for 
manufacturers  to  rely  upon  another  test 
option  after  the  vehicle  was  certified. 

Chrysler  also  argues  that  we  have 
failed  to  consider  the  case  in  which  a 


manufacttuer  elects  to  certify  a  vehicle 
to  both  of  the  options  contained  in  86. 1 
and  S6.2  of  the  final  rule.  In  that  event, 
the  company  contends  thai  if  the 
manufacturer  presents  evidence  of 
compliance  with  both  test  options  to  the 
agency,  we  could  not  refuse  to  conduct 
both  tests  to  determine  compliance.  The 
company  reasons  that  failure  to  comply 
with  one  test  option  would  be 
imonaterial  if  the  vehicle  complied  with 
another  option. 

We  disagree  with  Chrysler's  view.  Wo 
note  that  both  the  proposed  rule  and  the 
fuial  rule  explicitly  slate  that  a 
manufacturer  may  only  choose  one 
option  in  certifying  a  vehicle.  While 
nothing  in  the  final  rule  prevents  a 
manufacturer  from  attempting  lo  build 
vehicles  that  satisfy'  both  options,  we 
note  that  the  primary  reason  for 
allowing  the  pole  test  option  was  the 
assertion  by  several  manufacturers  that 
it  would  be  impossible  for  vehicles  with 
dynamically  deployed  head  protection 
systems  to  meet  the  FMH  lest 
requirements  set  out  in  the  1995 
amendments  to  the  standard. 
Conversely,  vehicles  without 
dynamically  deployed  head  protection 
systems  cannot  meet  the  requirements 
of  the  vehicle-to-pole  test.  For 
certification  purposes,  the  agency  needs 
to  know  which  single  option  the 
manufacturer  has  chosen. 

In  providing  optional  test  procedures 
in  this  rule,  the  agency  intended  to 
facilitate  the  efforts  of  some 
manufacturers  to  use  new  safety 
technologies  to  protect  the  public.  In 
offering  these  test  options,  we  did  not 
intend  lo  increase  the  agency's  test 
burden  or,  for  that  mailer,  those  of  the 
manufacturers.  Nor  did  we  intend  to 
allow  manufacturers  to  escape  the 
consequences  of  their  failure  to  complv 
with  an  intended  compliance  option  by 
getting  a  "second  bite  al  the  apple."  We 
fail  to  see  bow  expanding  the  test 
burdens  of  the  agency  would  represent 
a  sensible  allocation  of  public  resources. 

Chr>'sler"s  position  also  asstuncs  that 
NHTSA  has  Ihe  authority  to  create  test 
options,  but  does  not  have  the  authority 
to  establish  reasonable  Umitations  on 
their  use.  The  agency  believes  il  to  be 
eminently  reasonable  to  expect  that 
certification  be  done  responsibly  and 
accurately.  Indeed,  the  Vehicle  Safety 
Act  provides  that  a  person  may  not 
issue  a  certificate  if,  exertnsing 
reasonable  care,  the  person  has  reason 
to  know  the  certificate  is  false  or 
misleading  in  a  material  respect.  15 
U.S.C.  30115.  Moreover,  certification  of 
a  vehicle  to  a  particular  lest  option 
creates  certain  expectations  of 
performance  in  both  the  agency  and 
among  consiuners.  In  any  event. 


Chryslers  argument  presents  a 
hypothetical  question,  as  vehicles 
designed  to  meet  one  option  do  nol 
meet  the  other  and.  accordingly,  a 
manufacturer  would  not  be  able  to 
switch  options. 

Thus,  for  the  rea.sons  stated  above. 
NHTSA  adheres  to  its  view  thai  when 
a  vehicle  has  been  certified  lo  one 
option,  a  failure  to  comply  with  the 
requirements  of  that  option  establishes 
nol  only  that  the  vehicle  has  been 
falsely  or  improperly  certified,  but  that 
it  also  fails  to  comply  with  the  standard. 
Of  course,  the  manufacturer  of  such  a 
noncompliani  vehicle  may  file  a 
petition  for  an  exemption  from  the 
recall  requirements  of  the  statute  (49 
U.S.C.  30118-30120)  on  the  basis  that 
the  noncompliance  is  inconsequential  lo 
motor  vehicle  safetv  (see  49  U.S.C. 
30118(d)  and  30126(h)  and  49  CFR  Part 
556).  However,  we  note  that  compliance 
test  procedure  options  are  offered  for  a 
variety  of  rea.sons.  and  that  vehicles  or 
equipment  meeting  one  test  option  may 
not  provide  the  same  safety  benefits  as 
those  meeting  another  test  option.  See 
the  discussions  of  safety  concerns  (11.  H) 
and  other  issues  (11. 1)  in  Ihe  August 
1998  final  rule. 

The  AAMA  Petition  for  Reconsideration 

Section  SB.27.4  of  the  August  1998 
final  rule  provides  both  temperature  and 
humidity  specifications  for  the  test 
dummy  used  in  the  side-to-pole  test. 
AAMA  submilled  a  petition  for 
reconsideration  requesting  that  NHTSA 
consider  eliminating  the  humidity 
specification  for  the  vehicle-to-pole 
crash  test  option  found  in  Standard  No. 
201.  The  organization  argued  ihal  this 
provision,  which  specifies  a  humidity 
range  al  which  Ihe  lest  dummy  must  be 
maintained  during  the  crash  lest,  should 
be  eliminated  due  lo  Ihe  difficulty  of 
controlling  humidity  in  the 
cn\'ironment  in  which  a  full  scale  test 
must  take  place.  AAMA  explained  that 
il  had  overlooked  this  provision  in  its 
review  of  the  NPRM  and  thus  failed  to 
indicate  in  its  comments  that  this 
particular  provision  is  impracticable. 
The  organization  asked  thai  we 
reconsider  our  decision  to  include  the 
humidity  range  provision  in  the  option. 
The  organization  submitted  that  it 
would  be  difficult  or  impossible  for 
manufacturers  lo  maintain  a  specific 
humidity  range  for  the  test  dummy  in 
the  large  open  spaces  where  full  scale 
crash  testing  is  performed.  AAMA  noted 
thai  there  is  no  humidity  range 
requirement  for  similar  crash  tests  in 
Standard  No.  208  and  Standard  No.  214. 

We  beUeve  that  AAMA's  objection  is 
well  founded.  The  temperature  and  the 
humidity-ranges  proposed  in  the  NPRM 
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and  incorporated  into  the  Bnal  rule 
were  derived  from  the  Hybrid  III 
dummy  head/neck  certification  test 
procedure.  This  humidity  range 
specification  is  not  incorporated  into 
other  agency  full  scale  crash  tests  using 
the  Hybrid  111  dummy  head  and  neck 
because  maintaining  a  specific  humidity 
range  in  such  testing  is  not  practicable 
and  was  inadvertently  inserted  in  the 
August  1998  final  rule.  Accordingly,  we 
are  removing  the  humidity  range 
requirement  in  S8.27.4.  Of  course, 
consistent  with  the  agency's 
longstanding  interpretation  that  when  a 
standard  is  silent  with  respect  to  a 
particular  test  condition,  vehicles  must 
be  able  to  comply  under  all  conditions 
(except  where  the  language  or  the 
context  of  the  standard  indicates 
otherwise),  vehicles  must  be  able  to 
comply  with  the  requirements  of  the 
Standard  at  any  humidity  level. 
Therefore,  while  NHTSA  does  not 
expect  humidity  to  have  a  significant 
impact  on  test  results,  the  fact  that  a 
manufacturer  has  conducted  a  test  at 
one  humidity  level  in  which  the 
performance  requirements  are  met  will 
not  necessarily  be  determinative  if  an 
agency-conducted  test  at  another 
humidity  level  indicates  that  a  vehicle 
does  not  comply. 

The  AIAM  Petition  for  Reconsideration 

AlAM  submitted  a  petition  for 
reconsideration  requesting  that  the 
agency  consider  modifying  the  impact 
speed  specified  in  the  final  rule  for  the 
vehide-tD-pole  test.  This  impact  speed, 
which  is  set  forth  in  S6.1(b)(3)  and 
S6.2(bK3),  indicates  that  the  vehicle 
impact  with  the  rigid  pole  shall  take 
place  "at  any  velocity  up  to  and 
including  29  kilometers  per  hour  (18 
mph)."  AIAM  argues  that  this 
requirement  is  unduly  burdensome  in 
that  it  requires  testing  at  all  potential 
vehicle  impact  speeds  of  29  km/h  (18 
mph)  and  below,  including  speeds 
below  those  where  dynamic  head 
protection  systems  are  intended  to 
deploy  and  that  this  burden  is  so  great 
as  to  dissuade  manufacturers  from 
introducing  dynamic  head  protection 
systems.  AIAM  suggested  two 
alternative  vehicle  test  speeds:  27  ±  1.6 
km/h  (17  ±  I  mph),  or  any  velocity 
between  26  and  29  km/h  (16-18  mph). 

We  agree  that  sections  S6. 1(b)(3)  and 
SB.2(b)(3)  of  the  August  1998  final  rule 
require  vehicles  that  are  certified  to  the 
vehicle-to-pole  test  to  satisfy  the 
performance  requirements  at  any 
vebicle  velocity  up  to  and  including  29 
km/h  (18  mph).  Upon  further  review, 
NHTSA  believes  it  is  appropriate  for  the 
agency  to  modify  this  impact  speed 
requirement  to  reduce  test  burdens  and 


to  reDect  the  fact  that  dynamic  systems 
would  not  deploy  at  lower  speeds  where 
they  would  be  of  doubtful  utility. 

Trie  agency's  goal  in  selecting  a 
maximum  impact  speed  for  the  vehicle- 
to-pole  test  was  to  assure  that  dynamic 
head  protection  systems  would  provide 
an  appropriate  level  of  benefits  in  side 
crashes.  As  packaging  of  these  systems 
limited  the  countermeasures  that  could 
be  installed  in  areas  directly  over  an 
undeployed  system,  accommodating 
dynamic  systems  required  that  the  FMH 
impact  speed  for  target  points  located  in 
those  areas  be  reduced.  In  order  to 
ensiire  that  dynamic  head  protection 
systems  offered  safety  benefits  that 
exceeded  the  reduction  in  safety 
represented  by  these  reduced  FMH 
impact  speeds,  NHTSA  specified  that 
they  would  have  to  satisfy  the 
applicable  injury  criteria  in  a  29  km/h 
(18  mph)  lateral  crash  of  a  vehicle  into 
a  fLxed,  narrow  object. 

The  impact  speed  requirement  for  the 
vehicle-to-pole  test  must  be  high  enough 
to  ensure  that  a  dynamic  system  offers 
demonstrable  safety  benefits.  At  the 
same  time,  testing  at  impact  speeds 
below  which  a  dynamic  head  protection 
system  would  deploy  or  ofier  any 
meaningful  safety  benefits  would  serve 
no  purpose. 

We  nave  concluded  that  instead  of 
requiring  compliance  at  all  vehicle 
speeds  up  to  29  km/b  (18  mph)  in  the 
vehicle-to-pole  test,  the  agency  should 
specify  a  range  for  this  impact  speed. 
Accordingly,  we  are  responding  to  the 
AIAM  petition  for  reconsideration  by 
amending  the  impact  speed  requirement 
currently  found  in  86. 1(b)(3)  and 
S6.2(b)(3)  to  specify  that  the  vehicle 
must  satisfy  the  injury  criteria  of  1000 
HlC  in  vehicle  impacts  with  the  rigid 
pole  at  any  velocity  between  24  km/h 
(IS  mph)  and  29  km/h  (18  mph).  In 
specifying  this  range,  the  agency  is 
continuing  to  ensure  that  dynamic  head 
protection  systems  offer  meaningful 
safety  benefits  in  relatively  severe 
crashes  while  simultaneously  placing  a 
lower  limit  on  the  test  impact  speed  that 
reduces  test  burdens  and  is  consistent 
with  facilitating  the  introduction  and 
use  of  dynamic  systems.  The  24  km/h 
(15  mph)  lower  limit  is,  in  NHTSA's 
view,  appropriate  for  ensuring  that 
dynamic  systems  will  deploy  and 
provide  safety  benefits  when  they  are 
needed.  Use  of  the  24  km/h  (15  mph) 
speed  as  a  lower  bound  provides  greater 
assurance  that  dynamic  systems  will 
provide  adequate  protection  in  lower 
speed  crashes. 

Research  conducted  prior  to  the 
issuance  of  the  August  1995  final  rule 
establishing  Standard  No.  201 's  head 
impact  requirements  revealed  that  when 


a  vehicle  experiences  an  abrupt  change 
in  velocity,  the  head  of  an  occupant  of 
that  vehicle  experiences,  during  an 
interior  impact,  a  smaller  change  in 
velocity.  For  example,  when  a  vehicle 
experiences  a  20.1  km/h  (13  mph) 
change  in  velocify,  an  occupant's  head 
experiences  a  16.1  km/h  (10  mph) 
change  in  velocity.  In  the  August  1995 
final  rule,  the  agency  established  a  FMH 
impact  speed — a  head  speed — of  24  km/ 
h  (15  mph)  as  an  appropriate  impact 
speed  because  that  speed  represented 
the  point  at  which  occupants  experience 
moderate  to  serious  (AIS  2  and  AIS  3) 
injuries.  If  a  vehicle  experiences  a  24 
km/h  (15  mph)  change  in  velocity  when 
striking  a  rigid  pole,  an  occupant  will 
experience  a  smaller  change  in  head 
velocity  of  approximately  19.3  km/h  (12 
mph)  in  an  interior  impact.  At  this 
speed,  impact  with  an  upper  interior 
component  would  be  likely  to  result  in 
moderate  or  no  injury,  i.e.,  AIS  2  or  less. 
We  have  therefore  concluded  that 
setting  a  lower  limit  of  24  km/b  (15 
mph)  in  the  rigid  pole  test  is  sufficient 
to  ensure  that  dynamic  head  protection 
systems  offer  safety  benefits  in  relatively 
severe  crashes,  while  not 
inappropriately  detracting  from  safety  in 
less  severe  impacts  (i.e.,  those  below  24 
km/h  (15  mph)). 

Conclusion 

For  the  reasons  stated  above,  the 
petitions  for  reconsideration  submitted 
by  Mercedes  and  Chrysler  are  denied. 
TTie  petitions  submitted  by  AAMA  and 
AIAM  are  granted  and  Standard  No.  201 
is  amended  accordingly. 

m.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  final  rule  under  E.0. 12866  and  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rule  was  not  reviewed  under  E.O. 
12866,  "Regulatory  Planning  and 
Review"  and  is  not  considered 
significant  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures. 

The  agency  has  not  prepared  a  Final 
Regulatory  Evaluation  describing  the 
economic  and  other  effects  of  this 
rulemaking  action  as  it  believes  that  the 
amendments  in  this  final  rule  will 
reduce  costs  and  that  this  cost  reduction 
will  be  minimal.  One  effect  of  this 
action  is  to  eliminate  a  requirement  that 
a  test  dummy  be  maintained  at  a 
specified  humidity  during  a  full  scale 
crash  lest.  The  agency  has  doubts  that 
any  vehicle  manufacturer  or  test  facility 
would,  had  this  requirement  remained 
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in  effect,  actually  have  had  the 
capability  to  meet  the  humidity 
requirements.  We  believe  that 
elimination  of  the  requirement  will  not 
have  a  significant  impact  on  costs  as 
NHTSA  believes  that  few,  if  any, 
manufacturers  or  test  facilities  actually 
attempted  to  meet  the  humidity 
requirement.  Similarly,  the  agency  also 
believes  that  the  reductions  in  cost 
associated  with  the  remaining  change  lo 
the  standard,  are  also  minimal.  This 
action  changes  the  required  impact 
speed  for  a  full  scale  crash  test  from  a 
wide  range — 0  to  29  km/h — to  a 
narrower  range.  While  this  change 
clearly  reduces  the  range  of  speeds  at 
which  the  test  could  be  run.  it  is  not 
likely  to  change  how  this  test  would  be 
run.  Manufacturers,  and  the  agency 
itself,  are  most  likely  to  run  compliance 
tests  at  the  speed  or  speeds  which  will 
most  severely  test  a  vehicle's 
compliance  with  the  standard.  In  fact,  it 
is  most  likely  that  manufacturers  vrill 
choose  to  test  at  or  near  the  test  speed 
used  by  the  agency  in  its  own  laboratory 
test  procedure.  The  narrowing  of  the  test 
speed  set  forth  in  the  regulation  itself, 
is  not  likely  to  change  this  practice. 

B.  Regulatory-  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify'  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
amendments  contained  in  this  final  rule 
will  simplify  test  procedures  and  reduce 
test  burdens  and  costs.  Further,  the 
amendments  primarily  affect  passenger 
car  and  light  truck  manufacturers  which 
are  not  small  entities  under  5  U.S.C. 
605(b).  The  Small  Business 
Administration's  regulations  at  13  CFR 
Part  121  define  a  small  business,  in  pari, 
as  a  business  entity  "which  operates 
primarily  within  the  United  States."  (13 
CFR  121.105(a)).  The  agency  estimates 
that  there  are  at  most  five  small  final 
stage  manufacturers  of  passenger  cars  in 
the  U.S.  and  no  small  manufacturers  of 
light  trucks,  producing  a  combined  total 
of  at  most  500  cars  each  year. 

The  primary  effect  of  the  final  rule 
will  be  on  manufacturers  of  passenger 
cars  and  LTVs.  If  LTVs  are  produced 
with  these  systems  some  time  in  the 
future  and  provided  as  incomplete 
vehicles  to  final  stage  manufacturers, 
which  are  generally  small  businesses, 
these  final  stage  manufacturers  may 
have  to  certify  compliance.  However,  as 
noted  above,  the  amendments  in  this 
final  rule  are  limited  to  changes  in  test 
procedures  which  should  reduce  test 
burdens  and  costs. 


Other  entities  which  qualify  as  small 
businesses,  small  organizations  and 
governmental  units  will  be  affected  by 
this  rule  to  the  extent  that  they  purchase 
passenger  cars  and  LTVs.  Tbey  will  not 
be  significantly  affected,  as  the  slight 
potential  cost  reductions  associated 
with  this  action  should  not  affect  the 
purchase  price  of  new  motor  vehicles. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

D.  Executive  Order  13132  (Federalism) 
and  Unfunded  Mandates  Act 

The  agency  has  analyzed  this 
rulemaking  action  in  accordance  with 
the  principles  and  criteria  set  forth  in 
Executive  Order  13132.  NHTSA  has 
determined  that  the  amendment  does 
not  have  sufficient  federalism 
implications  to  warrant  application  of 
the  requirements  of  section  6  of  the 
Executive  Order  to  this  rule. 

In  issuing  this  final  rule  to  simplify 
test  procedures  and  requirements  for  the 
optional  test  procedures  for  dynamic 
bead  protections  systems,  the  agency 
notes,  for  the  purposes  of  the  Unfunded 
Mandates  Act,  that  it  is  reducing  or 
eliminating  costs.  As  this  rulemaking 
does  not  require  manufacturers  to  meet 
new  minimum  performance 
requirements,  but  modifies  aspects  of 
existing  optional  test  procedures,  it  does 
not  impose  new  costs. 

E.  Civil  Justice  Reform 

This  amendment  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
21403,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  lo  vehicles  procured 
for  the  State's  use.  49  U.S.C.  21461  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safefy 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  National  Technology  Trxmsfer  and 
Advancement  Act 

Under  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 


(NTTAA)  (Pub.  L.  104-113),  "all  Federal 
agencies  and  departments  shall  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus 
standards  bodies,  using  such  lechnical 
standards  as  a  means  to  carry  out  policy 
objectives  or  activities  determined  by 
the  agencies  and  departments."  This 
action  modifies  requirements  for  a  test 
procedure  that  does  not  currently  have 
any  counterpart,  in  a  final  form, 
prontulgated  or  accepted  by  any 
voluntary  consensus  bodies. 

H.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
collection  of  information  requirements 
requiring  review  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 

List  of  Subiects  in  49  CFR  Pari  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  to  read  at 
follows: 

PART  571— (AMENDED] 

1  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322.  30m.  30115. 
30117,  and  30166:  delegaUon  of  authorily  at 
49  CFR  1.50. 

2.  Section  571.201  is  amended  by 
revising  S6. 1(b)(3),  S6.2(b)(3),  and ' 
S8.27.4  as  follows: 

•  *        ft        *        * 

56.1  Vehicles  manufactured  on  or 
after  September  1, 1998  and  before 
September  1 ,  2002. 

•  •         *         •         ft 

(b)'  •  • 

(3)  Each  vehicle  shall,  when  equipped 
with  a  dummy  test  device  specified  in 
Part  572,  Subpart  M,  and  tested  as 
specified  in  S8.16  through  S8.28. 
comply  with  the  requirements  spetified 
in  S7  when  crashed  into  a  fixed,  rigid 
pole  of  254  mm  in  diameter,  at  any 
velocify  between  24  kilometers  per  hour 
(15  mph)  and  29  kilometers  per  hour  (IB 
mph). 
«        •        •        •        • 

56.2  Vehicles  manufactured  on  or 
after  September  1 .  2002. 

ft        ft        ft        ft        ft  ' 

(a)*   •  • 

(b)*  •  * 

(3)  Each  vehicle  shall,  when  equipped 
with  a  dummy  test  device  specified  in 
Part  572,  Subpart  M,  and  tested  as 
specified  in  S8.16  through  S8.28, 
comply  with  the  requirements  specified 
in  S7  when  crashed  into  a  fixed,  rigid 
pole  of  254  mm  in  diameter,  at  any 
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velocity  between  24  kilometers  per  hour 
(15  mph)  and  29  kilometers  per  hour  (18 
mph) 

***** 

SB. 27  Anthmpomorphic  test 
dummy — vehicle  to  pole  test. 

***** 

SB. 27. 4  The  stabilized  temperature  of 
the  test  dummy  at  the  time  of  the  side 
impact  test  shall  be  at  any  temperature 
between  20.6  degrees  C.  and  22.2 
degrees  C. 
***** 

Issued  on  December  6.  1999. 
Rosalyn  G.  Millman. 
Acting  Administrator. 

IFR  Doc.  99-32132  Filed  12-13-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 
RIN  064a-AN04 

[Docket  No.  991207319-9319-01;  LD. 

111099B] 

International  Fisheries;  Pacific  Tuna 
Fisheries;  Harvest  Quotas 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  1999  quotas  for  yellowfin  and 

bigeye  tuna. 

summary:  NMFS  announces  the  1999 
quotas  and  associated  purse  seine  and 
baitboat  fishery  conservation  measures 
for  the  eastern  Pacific  Ocean,  consistent 
with  recommendations  by  the  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  and  approved  by  the 
Department  of  Stale  under  the  terms  of 
the  Tima  Conventions  Act.  If  these 
quotas  are  reached,  subsequent 
documents  will  be  published 
announcing  the  dates  on  which  the 
fisheries  will  close  and  any  associated 
conservation  measures  to  implement  the 
quotas. 

DATES:  Effective  December  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Svein  Fougner,  Assistant  Regional 
Administrator.  Sustainable  Fisheries 
Division,  Southwest  Region,  NMFS, 
562-980--J040. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  is  a  member  of  the  lATTC. 
which  was  established  under  the 
Convention  for  the  Establishment  of  an 
Inter-American  Tropical  Tuna 
Commission  signed  in  1949,  and 


implemented  through  the  Tuna 
Conventions  Act  (16  U.S.C.  955).  The 
lATTC  was  established  to  provide  an 
international  arrangement  to  ensure  the 
effective  international  conservation  and 
management  of  tunas  and  tuna-like 
fishes  in  the  Eastern  Pacific  Ocean 
(EPO).  The  lATTC  has  maintained  a 
scientific  research  and  fishery 
monitoring  program  for  many  years,  and 
it  annually  assesses  the  status  of  stocks 
of  tuna  and  the  fisheries  to  determine 
appropriate  harvest  limits  or  other 
measures  to  prevent  overexploitation  of 
the  stocks  and  promote  viable  fisheries. 
The  Convention  Area  includes  all 
waters  in  the  EPO  within  the  area 
bounded  by  the  mainland  of  the 
Americas,  lines  extending  westward 
from  the  mainland  of  the  Americas 
along  the  40°  N.  lat.  and  40°  S.  lat. 
parallels,  and  150°  W.  long.  The  lATTC 
has  designated  a  Commission  Yellowfin 
Regulatory  Area  (CYRA)  in  which  the 
total  catch  of  yellowfin  tuna  may  be 
limited.  This  consists  of  the  waters  in 
the  Convention  Area  bounded  by  a  line 
extending  westward  from  the  mainland 
of  North  America  along  the  40°  N.  lat. 
parallel,  and  connecting  the  following 
coordinates:  40°  N.  lat.,  125°  W.  long.; 
?0°  N.  lat.,  125°  W.  long.;  20°  N.  lat., 
120°  W.  long.;  5°  N.  lat.,  120°  W.  long.; 
5°  N.  lat.,  110°  W.  long.;  10°  S.  lat.,  110° 
W.  long.;  10°  S.  lat.,  90°  W.  long.;  30° 
S.  lat.,  90°  W.  long;  and  then  eastward 
along  the  30°  S.  lat.  parallel  to  the  coast 
of  South  America. 

At  its  annual  meeting  June  5-11, 
1999,  the  lATTC  adopted  a  resolution 
dealing  with  yellowfin  tuna 
conservation.  This  resolution  set  an 
initial  quota  of  225,000  metric  tons  (ml) 
for  yellowfin  tuna  taken  by  purse  seine 
vessels  in  the  CYRA.  This  quota  could 
be  raised  by  up  to  three  successive 
increments  of  15,000  mt  each  if  the 
Director  of  lATTC  concludes  from 
examination  of  available  data  that  such 
increases  will  pose  no  substantial 
danger  to  the  stocks.  This  is  consistent 
with  the  practice  of  the  lATTC  over 
many  years,  and  has  historically  been 
supported  by  the  United  States. 

At  a  subsequent  meeting  in  October 
1999,  the  lATTC  adopted  a  new 
resolution  for  implementing  the  1999 
yellowfin  tuna  quota.  Under  this 
resolution,  the  quota  is  265,000  mt.  The 
directed  baitboat  and  purse  seine 
fisheries  for  yellowfin  tima  would  be 
closed  when  the  quota  is  reached, 
except  that  the  fisheries  would  be 
closed  on  December  2,  1999,  even  if  the 
quota  were  not  reached.  This  dociunent 
confirms  that  this  resolution  has  been 
approved  by  the  Department  of  State  as 
it  is  consistent  with  the  resolution 
adopted  in  lune  1999. 


In  another  resolution  in  luly  1999,  the 
lATTC  recommended  that  action  be 
taken  to  limit  the  catch  of  bigeye  tima 
in  the  purse  seine  fisheries  to  40,000  mt 
in  1999,  with  the  limit  to  be 
implemented  by  prohibiting  purse  seine 
sets  on  all  types  of  fioating  objects  in  the 
Convention  Area  when  this  harvest 
level  is  reached.  The  Department  of 
State  has  also  approved  this 
recommendation. 

The  yellowfin  quota  is  based  on  a 
1999  assessment  of  the  condition  of  the 
stock  of  yellowfin  harvested  in  the 
CYRA.  The  assessment  indicates  that 
the  yellowfin  stock  is  healthy  and  is 
estimated  to  be  able  to  sustain  a  fishery 
of  270.000  to  290,000  mt  per  year 
throughout  EPO.  The  quota  for  the 
CYRA  is  conservative  relative  to 
estimated  maximum  sustainable  yields. 
The  lATTC  noted  that  the  yield  per 
recruit  (and  ultimate  sustainable 
har\'ests)  depends  on  the  fishing 
strategy  employed,  with  larger  fish  (and 
higher  yield  per  recruit)  for  fishing 
associated  with  dolphin  and  smaller 
fish  (and  lower  yield  per  recruit)  for 
fishing  associated  with  floating  objects. 

Classification 

This  action  is  authorized  by  50  CFR 
part  300  subpart  C. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  finds  for  good  cause 
under  5  U.S.C.  553(b)(B)  that  providing 
prior  notice  and  an  opportunity  for 
public  coment  on  this  action  is 
uimecessary.  The  rule  authorizing  this 
action  provides  for  quotas  agreed  to  by 
the  lATTC  and  approved  by  the 
Department  of  State  to  be  effective  upon 
direct  notification  of  the  U.S.  tuna 
fishing  industry.  Providing  prior  notice 
and  an  opportunity  for  public  comment 
would  serve  no  useful  purpose.  The 
Assistant  Administrator  for  Fisheries. 
NOAA,  finds,  for  good  cause  under  5 
U.S.C.  553(d)(3),  that  a  30-day  delay  in 
effectiveness  for  these  1999  quotas 
would  be  contrary  to  the  public  interest. 
Such  a  delay  would  prevent  the  quotas 
from  being  in  place  before  they  are 
exceeded  and  the  fisheries  closed. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq..  are  inapplicable. 

Authority:  16  U.S.C.  951-961  and  971  et 
seq. 
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Dated:  Decemijer  7.  1999. 
Penelope  D.  Dalton. 

Assistant  Administrator  foe  Fisheries, 

Xationol  Marine  Fisheries  Service. 

IFR  Doc  99-32321  Filed  12-13-99:  8:45  am) 

BILUNG  COOE  3510-.22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981224323-9226-02;  I.D. 
12019SB] 

RIN  064e-AL23 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska:  Revisions  to 
Recordkeeping  and  Reporting 
Requirements;  Correction 

AGENCY;  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  pertaining  to 
Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska  published  in  the 
Federal  Register  on  November  15,  1999. 

DATES:  Effective  December  15.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patsy  A.  Bearden;  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  Need  for 
Correction 

A  final  rule  was  published  in  the 
Federal  Register  on  November  15. 1999. 
revising  several  sections  of  regulations 
that  pertain  to  permits,  recordkeeping, 
and  reporting  requirements  for 
groundfish  fisheries  of  the  Exclusive 
Economic  Zone  off  Alaska.  That 
document  contained  errors  in  General 
Requirements  for  Recordkeeping  and 
Reporting. 

NMFS  is  correcting  these  errors  and  is 
making  tio  substantive  change  to  the 
document  in  question. 


Corrections 

In  rule  FR  Doc.  99-28294  published 
on  November  15,  1999  (64  FR  61964) 
make  the  foUomng  corrections. 

§679.5  (Corrected] 

1.  On  page  61972,  in  the  second 
column,  third  line,  correct  paragraph 
(a)(l)(iii)  by  removing  "§679.5(3) 
through  (j)"  and  adding  in  its  place 
"§  679.5(a)  through  (k)." 

2.  On  page  61974  in  the  second 
column,  first  line,  correctly  designate 
paragraph  (a)(6)(v)(A)(2)(ji)  as  paragraph 
(a)(6)(v)(A)(2)(/7fl. 

3.  On  page  61980  in  the  first  column, 
insert  five  stars  below  paragraph 
(l)(5)(vi). 

Dated:  December  2.  1999. 
Andrew  A.  Rosenberg, 
Deputy  Asst.  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
IFR  Doc.  99-32088  Filed  12-13-99;  8:45  ami 
BUJJNG  COOE  3510-21-r 
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Proposed  Rules 


Federal  Register 
Vol.  64,  Na  239 
Tuesday,  December  14,  1999 


This  sectwn  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  nobces  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  pnor  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRParl39 

[Docket  No.  99-NM-185-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Alrtnis  IModel 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A330  and  A340  series 
airplanes,  that  currently  requires 
repetitive  operational  tests  of  the 
override  mechanism  of  the  trinunable 
horizontal  stabilizer  (THS)  to  determine 
if  the  system  functions  correctly;  and 
corrective  action,  if  necessary.  This 
action  would  require  replacement  of 
existing  flight  control  primary 
computers  (FCPC)  with  improved 
FCPC's.  which  would  terminate  the 
repetitive  operational  tests.  This 
proposal  is  prompted  by  the  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  proposal  are  intended 
to  prevent  unconunanded  movement  of 
the  THS,  which  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
|anuar\-  13,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
185-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 


Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communication!!  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-185-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  .Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-185-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  December  31, 1997,  the  FAA 
issued  AD  98-01-15.  amendment  39- 


10277  (63  FR  1909.  January  13.  1998). 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes,  to 
require  repetitive  operational  tests  of  the 
override  mechanism  of  the  trinunable 
horizontal  stabilizer  (THS)  to  determine 
if  the  system  functions  correctly,  and 
corrective  action,  if  necessar}'.  That 
action  was  prompted  by  the  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
prevent  uncommanded  movement  of  the 
trinunable  horizontal  stabilizer  (THS)  in 
the  event  of  a  failure  of  the  manual 
override  switch  in  the  open  position 
and  the  THS  control  wheel  blocked  by 
either  the  pilot  or  a  mechanical  control 
jam.  Such  uncommanded  movement  of 
the  THS,  if  not  corrected,  could  result 
in  reduced  controllability  of  the 
airplane. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  98-01-15.  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  until  final  action  was  identified, 
at  which  time  further  rulemaking  action 
would  be  considered.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessary  to  require 
replacement  of  ceriain  Aerospatiale 
flight  control  primary  computers  (FCPC) 
with  improved  Aerospatiale  FCPC's, 
which  would  constitute  terminating 
action  for  the  repetitive  operational  tests 
of  the  override  mechanism  of  the  THS. 
This  proposed  AD  follows  from  that 
determination  and  allows  opporttmity 
for  public  comment. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A330-27-3056,  Revision  01,  dated  May 
5. 1998  (for  Model  A330  series 
airplanes),  and  Service  Bulletin  A340- 
27-4061,  Revision  02,  dated  May  5, 
1998  (for  Model  A340  series  airplanes). 
These  service  bulletins  provide 
information  on  replacement  of  FCPC's 
with  improved  FCfK^'s  of  computer 
standard  L14  having  a  new  part  number. 
The  service  bulletins  also  provide 
instructions  on  modification  of  FCPC's 
to  the  new  standard  by  replacement  or 
reprogranuning  of  the  FCPC  on-board 
replacement  modules  (OBRM),  and 
subsequent  change  of  the  FCPC  pari 
number  to  the  new  part  number.  The 
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Direction  Generale  de  I'Aviatlon  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  classified  these 
service  bulletins  as  mandator)'  and 
issued  French  airworthiness  directives 
98-124-069(B)  and  98-126-085(8),  both 
dated  March  II,  1998,  in  order  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

Airbus  has  developed  production 
modification  45631  (for  Model  A330 
series  airplanes)  and  production 
modification  45485  (for  Model  A340 
series  airplanes).  These  modifications 
involve  the  installation  of  improved 
FCPC's  on  these  airplanes  during 
production,  which  would  eliminate  the 
need  for  the  repetitive  operational  tests 
of  the  override  mechanism  of  the  THS. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  FHirsuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-01-15  to  continue  to 
require  repetitive  operational  tests  of  the 
override  mechanism  of  the  trimmable 
horizontal  stabilizer  (THS)  to  determine 
if  the  system  functions  correctly;  and 
corrective  action,  if  necessary.  The 
proposed  AD  would  add  a  new 
requirement  for  replacement  of  all 
FCPC's  with  improved  FCPC's,  which 
would  constitute  terminating  action  for 
the  repetitive  operational  tests  of  the 
override  mechanism  of  the  THS 
described  previously.  The  replacement 
would  be  required  to  be  accomplished 
in  accordance  with  Airbus  Service 
Bulletin  A330-27-3056,  Revision  01, 
dated  May  5, 1998  (for  Model  A330 
series  airplanes),  and  Airbus  Service 
Bulletin  A340-2 7-4061,  Revision  02, 
dated  May  5. 1938.  described 
previously. 


Differences  Between  Proposed  Rule  and 
Foreign  AD 

The  proposed  AD  would  differ  from 
the  parallel  French  airworthiness 
directive  in  that  the  proposed  AD  would 
not  require  replacement  of  the  flight 
control  secondary  computers.  The 
DGAC  does  require  such  replacement; 
however,  that  action  addresses  a 
different  unsafe  condition  from  that 
identified  in  this  propo.sed  AD.  The 
FAA  will  address  this  different  unsafe 
condition  in  separate  action,  as 
necessary. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  I  work  hour  to 
accomplish  the  operational  test  required 
by  AD  98-01-15,  and  retained  in  this 
proposed  AD.  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figiu^s.  the  cost  impact  of  the 
operational  test  on  U.S.  operators  is 
estimated  to  be  $60  per  airplane,  per  test 
cycle. 

It  would  require  approximately  2 
work  hours  to  accomplish  the  FCPC 
replacements  (or  9  work  hours  if  the 
FCPC  on-hoard  replacement  modules 
have  been  replaced  or  reprogrammed). 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  provided 
to  the  operator  at  no  charge.  Based  on 
these  figures,  the  cost  impact  of  the 
FCPC  replacements  proposed  by  this  AD 
on  U.S.  operators  would  bo  $120  or 
$540  per  airplane. 

Accomplishment  of  the  FCPC 
replacements  proposed  by  this  AD 
would  allow  operators  to  terminate  the 
repetitive  operational  tests  required  by 
AD  98-01-15.  thereby  offsetting  the  cost 
of  the  actions  proposed  by  this  AD. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certif>'  that  this  proposed  regulation  (I) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safetv. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g).  40113,  44701- 

$39.13    (AnwndMq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10277  (63  FR 
1909.  January  13. 1998),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  99-NM-185-AD 
Supersedes  AD  98-01-15.  Amendment 
39-10277 
Applicability^  The  following  airplanes, 
certificated  in  any  category,  equipped  with 
Aerospatiale  Flight  Control  PriniBry 
Computer  (fCPC).  part  number  (P/N) 
LA2K01500190000: 


•  Model  A330-301, -321, -322. -341, 
and  -342  series  airplanes;  excluding 
those  on  which  Aerospatiale  FCPC's.  P/ 
N  LA2K01 5002 10000  (Airbus 
Modification  45631),  have  been 
installed. 

•  Model  A340-211, -212, -213,-311. 
-312,  and  -313  series  airplanes; 
excluding  those  on  which  Aerospatiale 
FCPC's,  P/N  LA2K01500210000  (Airbus 
Modification  45485),  have  been 
installed. 


69676 


Federal  Register/Vol    64.  No    239/Tuesclay,  December  14.  1999/Proposed  Rules 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provi.sion.  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  tiiis  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  movement  of 
the  trimmable  horizontal  stabilizer  (THS), 
which  could  result  in  reduced  controllability 
of  the  airplane.  accompli.sh  the  following: 

Restatement  of  Requirements  of 
AD  98-01-15 

(a|  Within  500  flight  hours  after  January  28. 
1998  (the  effective  date  of  AD  9»-01-15. 
amendment  3^102771,  perform  an 
operational  test  of  the  THS  override 
mechanism  to  determine  if  the  override 
system  functions  correctly,  in  accordance 
with  paragraph  (a|(l)  or  (aH2|  of  this  AD,  as 
applicable.  Repeat  the  operational  test 
thereafter  at  inter^'als  not  to  exceed  500  flight 
hours. 

(1)  For  Model  A330  series  airplanes: 
Perform  the  test  in  accordance  with  Airbus 
Service  Bulletin  A330-27-3051,  dated 
February  13.  1997;  and.  prior  to  further  flight, 
repair  any  discrepancy  in  accordance  with 
this  service  bulletin. 

(2)  For  Model  A340  series  airplanes: 
Perform  the  lest  in  accordance  with  Airbus 
Service  Bulletin  A340-27-4058.  dated 
February  13, 1997;  and,  prior  to  further  flight, 
repair  any  discrepancy  in  accordance  with 
this  service  bulletin. 

New  Requicements  of  This  AD 

(b)  Witliin  15  months  after  the  effective 
date  of  this  AO,  accomplish  the  actions 
specified  by  either  paragraph  [b)(l)  or 
paragraph  (b)(2}  of  this  AD.  in  accordance 
with  Airbus  Service  Bulletin  A3.30-27-30S6. 
Revision  01,  dated  May  5,  1998  (for  Model 
A330  series  airplanes),  or  Service  Bulletin 
A340-27-4061.  Revision  02.  dated  May  3. 
1998  (for  Model  A340  .series  airplanes);  as 
tipplit^ble. 

(1)  Replace  three  Flight  Control  Primary* 
Computers  (FCPCl  (2CE1.  2CE2.  and  2CE3), 
P/N  LA2K0150019aOOO,  with  new  FCPCs.  P/ 
N  L.\2K015OO210OOO;  in  accordance  with  the 
applicable  service  bulletin.  Such  replacement 
con.stiluIes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 

(2)  Replace  the  oo-board  replaceable 
module  (OBRM)  of  the  three  FCPCs  (2CE1, 
2CE2,  and  2CE3),  P/N  LA2K01500190000. 
with  OBRMs  that  have  been  modified  bv 
converting  FCPC  P/Ns  to  LA2K015O02i0OOO 
in  accordance  with  the  applicable  service 
bulletin.  Such  replacement  constitutes 
terminating  action  for  the  requirements  of 
paragraph  (a)  of  this  AO. 


Spam 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  anv  airplane  an  FCPC. 
P/N  LA2K01500190000. 

Ahemative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thai 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Iiispector  or  Principal  Avionics  Inspector  or 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Peimits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §S  21.197  and' 21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  98-124- 
069(B)  (for  Mode]  .^330  series  airplanes)  and 
98-126-0B5(B)  (for  Model  A340  series 
airplanes),  both  dated  March  11.  1998. 

Issued  in  Renton,  Washington,  on 
December  8,  1999. 
D,L,  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-32370  Filed  12-13-99;  8:45  ami 
BILUNO  COOE  «ata-i3-u 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Oockat  No.  FEMA-7306] 

Proposed  Flood  Elevation 
Detertnlnatlona 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Proposed  rule. 

SUHMARY:  Technical  information  or 
comments  are  requested  on  thq^ 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modiiications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 


National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate. 
500  C  Street  SW.,  Washington.  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt, miller^ema. gov. 
StJPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U,S,C,  4104.  and  44  CFR 
67,4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60,3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

Natianal  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U,S,C.  4104,  and  are  required  to 
establish  and  maintain  community 
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eligibility  in  the  NFIP.  No  regulatory 
flexibility'  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regtdatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatorv 
Planning  and  Review,  58  FR  5i735 

Executive  Order  12612.  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  imder  Executive  Order 


12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjecte  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 


PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows; 

Authority:  42  U.S.C  4001  el  scq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

$67.4    [Amendwl] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Stale 

aiyAo»m/(»unty 

Soun»  of  flooding 

Location 

ground.  •Elevation  in  feet. 
(NGVD) 

Existing           Modified 

Colorado  

Summit  County 
(Unincorporated 
Areas). 

Blue  River  Middle  Branch 
Cucumtser  Gulcti  ..  . 

Just  downstream  ol  County  Road  3 .. 

Approximately  1,160  (eet  upstream  ot 
County  Road  3 

Approximately  60  feet  upstream  of  Airport 
Road 

Approximately  2.030  feel  upstream  df  Air- 
port Road 

Approximately  3.925  teet  upstream  of 
confluence  witti  Blue  River. 

Approximately  476  teet  upstream  of  Hob- 
t>er5  Nest  Road 

None 

None 
None 
None 
None 
None 

•9.341 

•9.351 
•9.469 
•9,548 

IINnois  Gulch  

•9,893 

Maps  are  available  lor  inspection  at  Summit  County  GIS,  Planning  and  Engineering  Department,  P.O.  Box  5660.  Frisco.  Colorado. 
Send  comments  to  The  Horx>rable  Tom  Long.  Chairperson.  Summit  County  Board  ol  Commtsstoners.  P.O.  Box  68.  Breckenndge.  Colorado 
80424. 


torn 

Polk  County  (Unin- 
corporated 
Areas) 



Beaver  Creek 

At    mouth    (approximately    3.950    leet 

(jownstream    from    Northwest    Beaver 

Drive), 
Approximately  950  teet.  downstream  from 

Northwest  Beaver  Dnve. 
Approximately   5.650   leet,   upstream   o( 

Northwest  Beaver  Drive. 

•80S 

•805 
None 

"805 

•805 
•810 

Maps  are  available 
Send  comments  to 
Iowa  50309. 


(Of  inspection  at  Planning  Division.  5895  NE  14th  Street.  Des  Moines,  Iowa 

The  Honorable  Tom  Baker,  Chairperson,  Polk  County  Board  of  Supennsors,  1 1 1  Court  Avenue,  Room  300  Des  Moines, 


Kansas , 


Maps  are  available 
Send  comments  to 


HoNon  (City)  (Jack-     Banner  Creek  At  Unton  Pacific  Railroad „.„ 

son  County), 

I  At  "P"  Road  _ '1,041 

for  inspection  at  City  Hall,  430  Pennsylvania  Avenue.  Holton.  Kansas. 

The  Honorable  Janet  Zwonitzer,  Mayor.  City  of  Holton.  430  Pennsylvania  Avenue,  Holton,  Kansas  66436. 


•1,017 
•1.035 


Jackson  County 
(Unincorporated 
Areas), 


Banner  Creek 


At  confluence  with  Elk  Creek 


•1,091 


Maps  are  available 
Send  comments  to 
sas  66436. 


At  "M"  Road 

for  inspection  al  Ihe  Planning  and  Zoning  Office,  500  Illinois  Avenue.  Holton.  Kansas. 

The  Honorable  John  Graw.  Chairperson.  Jackson  County  Board  of  Commissioners,  400  fslew  York  Avenue. 


•1,008 

•1.092 
Holton.  Kan- 


Reno  County  and 
Incorporated 
Areas 


Adtansas  River  . 


Unnamed  Tributary  to 
Sand  Creek. 


Just  downstream  of  Slate  Rtxite  SO  . 


Just  downstream  ol  Union  Pacifk;  RaB- 1 

road. 
Just  upstream  ol  U.S.  Highway  SO 

Just  downstream  of  Main  Street 


None 


None 

None 


•1.517 

•1.523 
•1.519 
•1.531 
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State 


CHy/lown/county 


Source  o(  Dooding 


•Depth  in  feet  above 

ground.  "Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  available  tor  inspection  at  the  Public  Works  Department,  206  W.  1st  Avenue,  Hutchinson,  Kansas. 

Send  comments  to  The  Honorable  Ed  Williams,  Chairperson.  Reno  County  Board  of  Commissioners.  206  W.  1st  Avenue,  Hutchinson.  Kan- 
sas 67501 . 
Maps  are  available  for  inspection  at  City  Hall.  2  South  Main,  South  Hutchinson,  Kansas. 

Send  comments  to  The  Honorable  Ron  Hirst.  Mayor,  City  of  South  Hutchinson.  2  South  Main,  South  Hutchinson.  Kansas  67505. 
Maps  are  available  tor  inspection  at  the  Planning  Department,  125  E.  Avenue  B,  Hutchinson.  Kansas. 
Send  comments  to  The  Honorable  Jeffrey  A.  Roberts.  Mayor.  City  of  Hutchinson,  P.O.  Box  1567.  Hutchinson.  Kansas  67504. 


Roger  Mills  County 
and  Incorporated 
Areas. 


White  Shield  Creek  Tribu- 
tary B", 


Approximately  150  feet  upstream  of 
Steele  Street. 

At  State  Route  34  

Approximately    50    feet    upstream    from 

Steele  Street. 
At  confluence  with  Sergeant  Major  Creek 
Approximately  884  feet   upstream   from 

US.  Highway  283  (Main  Street). 
At  confluence  with  Sergeant  Major  Creek 
Approximately   8,400   feet    upstream   of 
confluence  with  Sergeant  Major  Creek. 

At  confluence  with  Washita  River 

Approximately  8,600  feet  upstream  from 
confluence  with  Dry  Creek. 

At  State  Route  34  

Approximately  16.800  feet  upstream  from 
its  confluence  with  Sergeant  Major 
Creek. 

Maps  are  available  for  inspection  at  the  County  Courthouse,  LLmaJes  and  Broadway  Avenue,  Cheyenne,  OK. 
Send  comments  to  The  Honorable  Jerry  Dean.  Chaimian,  Board  of  Commissioners,  P.O  Box  708.  Cheyenne,  OK  73628. 
Maps  are  available  for  inspection  at  the  City  Hall,  714  Main  Street,  Hammon.  OK. 

Send  comments  to  The  Honorable  Rita  Dodd,  Mayor,  City  of  Hammon,  P.O.  Box  218.  Hammon,  OK  73650. 
Maps  are  available  tor  inspection  at  City  Hall,  31 7  N.  Broadway.  Cheyenne.  OK. 


At  confkience  with  White  Shiekj  Creek  . 


Kone 


None 
None 


None 
None 


None 
None 


Nona 


•1.737 


•1,778 


•1.702 
•1,754 


•1 ,938 
•1,977 


•1,941 
•1,985 


•1,923 
•1,974 


•1,703 
•1,949 


Send  comments 

to  The  Honor- 

able Glenna 

Hall,  Mayor, 

City  of  Chey- 

enne, P.O.  Box 

OK  73628. 

Tenant  County  and 
Incorporated 

Stream  SB-1    

At  confluence  wUh  Sulpher  Branch  

'518 

•520 

Areas. 

At  Parkwood  Drive 

*604 

•603 

Sulpher  Branch 

At  confluence  with  Walker  Branch         

•478 

•480 

Approximately    1.500   feet   upstream   ot 

•60S 

•606 

Spring  Lake  Drive, 

dear  Fork  Trinity  River  .... 

At  its  confluence  with  the  West  Fotk  Trin- 
ity River. 

•537 

•536 

Just  downstream  from  tfie  Benbrook  Lake 

•None 

•631 

Dam. 

West  Fork  Trinity  River 

Approximately   16,000   feet   downstream 
from  the  Union  Pacific  Railroad. 

None 

•455 

Approximately    11.000   feet   downstream 

•571 

•569 

from  the  Lake  Worth  Dam. 

At  the  Lake  Worth  Dam 

•600 

•600 
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Slate 


City/towa'county 


Source  of  flooding 


•Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  the  Engineering  Department,  100  East  Weatherford.  Fort  Worth.  Texas. 

Send  comments  to  The  Honorable  Tom  Vandergnff.  Tarrant  County  Judge.  100  East  Weatherford.  Fort  Worth.  Texas  76196. 

Ma|3S  are  available  for  inspection  at  City  Hall.  101  West  Abram,  Artington.  Texas. 

Send  comments  to  The  Honorable  Elzie  Odom,  Mayor.  City  of  Artington.  1019  Bryon  Lane.  Artington,  Texas  76012. 

Maps  are  available  lor  inspection  at  the  Service  Center.  1813  Reliance  Part<way.  Bedford.  Texas. 

Send  comments  to  The  Honorable  Susan  Thorpe.  City  Manager.  City  of  Bedford.  P  O,  Box  1 57.  Bedford.  Texas  76021 . 

Maps  are  available  for  inspection  at  City  Hall.  91 1  Winscott  Road.  Benbrook.  Texas. 

Send  comments  to  The  Honorable  Gary  Conklin,  City  Manager,  City  of  Benbrook,  P.O.  Box  26569,  Benbrook.  Texas  77401 . 

Maps  are  available  for  inspection  at  the  Engineering  Department.  City  Hall.  Building  C,  201  North  Ector  Drive.  Euless.  Texas. 

Send  comments  to  The  Honorable  Joe  Hennig.  City  Manager.  City  of  Euless.  201  North  Ector  Dnve.  Euless  Texas  76039. 

Maps  are  available  for  inspection  at  the  Engineering  Department.  1000  Throckmorton,  Fort  Worth,  Texas. 

Send  comments  to  The  Honorable  Kenneth  Barr.  Mayor.  City  of  Fort  Worth.  1000  Throckmorton.  Fort  Worth,  Texas  76102. 

Maps  are  available  for  inspection  at  City  Hall,  5024  Broadway  Avenue,  Halton  City,  Texas. 

Send  comments  to  The  Honorable  Nancy  Watkins.  Mayor.  City  of  Halton,  P.O.  Box  14246.  Halton  City,  Texas  76117. 

Maps  are  available  for  inspection  at  the  Hurst  Municipal  Complex.  1505  Precinct  Line  Road.  Hurst.  Texas. 

Send  comments  to  The  Honorable  Allan  Weegar.  Mayor,  City  of  Hurst,  1505  Precinct  Line  Road,  Hurst,  Texas  76054. 

Maps  are  available  for  inspection  at  City  Hall.  4900  River  Oaks  Boulevard.  Fort  Worth,  Texas. 

Send  comments  to  The  Honorable  Jack  Adkinson.  Mayor.  City  of  River  Oaks.  4900  River  Oaks  Boulevard.  Fort  Worth.  Texas  76114. 

Maps  are  available  for  inspection  at  City  Hall.  31 1  Burton  Hill  Road.  Fort  Worth.  Texas. 

Send  comments  to  The  Honorable  Jim  Pamell,  Mayor.  Westworth  Village.  311  Burton  Hill  Road.  Fort  Worth.  Texas  76114. 


Washin0on  . 


King  County  and 
Incorporated 
Areas. 


Middle  Fort(  Snoqualmie 
River. 


North  Forit  Snoqualmie 
River. 


MkMIe  Fork  Overfkm  1 

Middle  Fork  Overfkm  2  . 
Mkjdie  Fortt  Overflow  3  . 
Middle  Fortt  Overfkiw  4  . 


South  Fork  Snoqualmie 
River. 


Ton  River  . 


At    confluence    with    the    North    Fork  | 
Snoqualmie  River'     .  I 

Approximately  47,0  miles  from  confluence 
with  the  North  Forit  Snoqualmie  River. 

At  Southeast  Mount  S.  Road 

At  confluence  with  the  Snoqualmie  River 

Approximately  .4  mile  upstream  of  428th 

Avenue  SE.  " 

Approximately  2,5  miles  upstream  from 

confluence  with  the  Snoqualmie  River. 
At      confluence      with      Middle      Fork 

Snoqualmie  River. 
At      divergence      from      Middle      Fork 

Snoqualmie  River. 
At      confluence      with      South       Fortt 

Sntxiualmie  River. 

At  divergence  from  Overflow  1  

At  confluence  with  Overflow  4  

At      divergence      from      MkMIe      Fork 

Snoqualmie  River. 
At      confluerrce      with      South      Fork 

Snoqualmie  River, 
At      divergence      from      Middle      Forit 

Snoqualmie  River. 
At  its  confluence   with  the   Srx)qualmie 

River. 
Approximately   6,500   feet   upstream   of 

ctwifluence  with  ttie  Snoqualmie  River, 
Approximately  2,375  feet  upstream  from 

the  Sntxiualmie  Valley  Trail. 
Approximately  3.875  feet  upstream  from 

468th  Avenue  SE. 
At  its   confluence  with  the   Sntx^ualmie 

River. 
Approximately  300  feet  dt)wnstream  from 

the  Sntx^ualmie  River  Trail. 
Approximately   6.300   feet   upstream   of 

Sntx^ualmie  River  Trail. 
Approximately  26.100  feet  (5  miles)  up- 
stream of  the  Sntxjualmie  River  Trail. 
Approximately  211    feet  downstream   of 

Meadowbrook  Avenue. 


•430 


•473 


'426 


'472 


•482 

•482 

•427 

'426 

•428 

'426 

'482 

'482 

None 

•430 

None 

•449 

None 

'431 

None 

'442 

None 

'440 

None 

'456 

None 

•436 

None 

•455 

Hone 

'426 

i26/Uone/ 

'426/426/ 

424  < 

426' 

None/None/ 

'542/54* 

None 

543' 

None 

'613 

None 

•72 

None 

•89/90/90' 

•128 

•124/124/ 

124' 

•250 

•258 

•423 

•423 
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State 


CityAowTVcounty 


Source  ol  nooding 


DDeptti  in  feet  atxive 

ground-  "Etevation  in  feet. 

(NGVD) 


Existing 


Modified 


Approximately  1.214  feet  Upstream  of  ttie  "424  '425 

Burlington  Northern  Railroad. 
At  confluence  of  North  Fork  Snoqualmie  "427  '426 

River    and    South    Fork    Snoqualmie 
I      River. 

Maps  are  availat>le  for  inspectk}n  at  the  Plannir>g  Department  8020  Railroad  Avenue  SE.  Snoqualmie,  Washington. 

Send  comments  to  The  Honorable  R.  Fuzzy  Fletcher.  Mayor,  City  of  Snoqualmie.  8020  Railroad  Avenue  SE,  Snoqualmie,  Washington  98065 
Maps  are  available  for  inspection  at  the  Building  Services  Division,  Department  of  Development  and  Environmental  Sciences,  900  Oaksdale 

Avenue  SW,  Renton.  Washington. 
Send  comments  to  The  Honorable  Ron  Simms.  King  County  Executive.  400  King  County  Courthouse,  516  3rd  Avenue.  Seattle,  Washington 

98104 
Maps  are  available  for  inspection  at  the  Planning  Department.  4621  Tolt  Avenue.  Carnation.  Washington 
Send  comments  to  The  Honorable  Dave  Hunter,  Mayor,  City  ol  Carnation,  4621  Tolt  Avenue.  Carnation,  Washington  98014, 
Maps  are  available  for  mspectkin  at  the  Community  Development  Department,  126  East  4th  Street,  North  Bend,  Washington. 
Send  comments  to  The  Honorable  Joan  Simpson.  Mayor.  City  of  North  Bend,  21 1  Main  Avenue  N..  North  Bend,  Washington  98045. 


'  With  levees/without  right  levee/without  left  levee. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 


Dated:  November  30.  1999. 
Michael  |.  Armstrong, 

Associate  Director  for  Mitigation. 

[FR  Doc.  99-32360  Filed  12-13-99;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Meeting  of  Advisory  Committee  on 
Actuarial  Examinations;  Meeting 

AGENCY:  Joint  Board  tor  the  Enrollment 
of  Actuaries. 

ACTION:  Notice  of  Federal  advisory' 
committee  meeting. 

SUMMARY:  The  Committee  Management 
Officer  of  the  Joint  Board  for  the 
Enrollment  of  Actuaries  gives  notice  of 
a  partially  closed  meeting  of  the 
Advisory  Committee  on  Actuarial 
Examinations. 

DATES:  Thursday.  January  6  and  Friday. 
7.  2000,  from  8:30  to  5:00  each  day. 
ADDRESSES:  Conference  room.  Suite 
4600E,  East  Tower,  Franklin  Court 
Building.  1099  14th  Street,  N.W.  (comer 
of  14th  and  L  Streets),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patriclc  W.  McDonough.  Committee 
Management  Officer.  202-694-1854. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  discuss 
topics  and  questions  that  may  be 
recommended  for  inclusion  on  futiu-e 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B),  and  to  review  the 
November  1999  Joint  Board  examination 
in  order  to  make  recommendations 
relative  thereto,  including  the  minimum, 
acceptable  score.  In  addition,  a  number 
of  issues  will  be  discussed  relative  to 
the  structure  of  future  Joint  Board 
examinations. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463)  has 
been  made  that  the  portions  of  the 
meeting  dealing  with  discussions  of 
questions  that  may  appear  on  future 
Joint  Board  examinations  and  with 
review  of  the  November  1999  Joint 
Board  examination  fall  within  the 
exception  to  the  open  meeting 


requirement  set  forth  in  Title  5  U.S. 
Code,  section  552b(c)(9)(B),  and  that  the 
public  interest  requires  that  such 
portions  of  the  meeting  be  closed  to 
public  participation. 

The  portion  of  the  meeting  dealing 
with  the  structure  of  future  Joint  Board 
examinations  will  be  open  to  the  public 
as  space  is  available.  This  portion  of  the 
meeting  will  commence  at  1:30  p.m.  on 
January  6  and  will  continue  for  as  long 
as  necessary  to  complete  the  discussion, 
but  not  beyond  3:00  p.m.  Time 
permitting,  after  the  close  of  this 
discussion  by  Committee  members, 
interested  persons  may  make  statements 
germane  to  this  subject.  Persons  wishing 
to  make  oral  statements  should  must 
notif\'  the  Committee  Management 
Officer  in  writing  prior  to  the  meeting 
in  order  to  aid  in  scheduling  the  time 
available  and  must  submit  the  written 
text,  or  at  a  minimum,  an  outline  of 
comments  they  propose  to  make  orally. 
Such  comments  will  be  limited  to  10 
minutes  in  length.  All  other  persons 
planning  to  attend  the  public  session 
must  also  notif\'  the  Committee 
Management  Officer  in  writing  to  obtain 
building  entry.  Notifications  of  intent  to 
make  an  oral  statement  or  to  attend 
must  be  faxed,  no  later  than  December 
30,  1999.  to  202-694-1876,  Attn: 
Committee  Management  Officer. 

Any  interested  person  also  may  file  a 
written  statement  for  consideration  by 
the  Joint  Board  and  the  Committee  by 
sending  it  to  the  Committee 
Management  Officer:  Joint  Board  for  the 
Enrollment  of  Actuaries,  c/o  Internal 
Revenue  Service,  Attn:  Committee 
Management  Officer  C:AP:P,  1111 
Constitution  Avenue.  N.W., 
Washington.  DC  20224. 

Dated:  December  9.  1999. 
Patrick  W.  McDonough. 
Adi'isory  Committee  Management  Officer, 
joint  Board  for  the  Enrollment  of  Actuaries. 
IFR  Doc.  99-32402  Filed  12-13-99:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  tfie  Chief  Economist 

Notice  of  the  Advisory  Committee  on 
Small  Farms  Meeting 

AGENCY:  Office  of  the  Chief  Economist, 

USDA. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2,  the  Office  of  the  Chief 
Economist  (OCE)  announces  a  meeting 
of  the  Advison,  Committee  on  Small 
Farms. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alfonzo  Drain.  Acting  Deputy  Director 
of  Small  Farms,  Office  of  the  Chief 
Economist,  U.S.  Department  of 
Agriculture,  Room  112-A.  Jamie  L. 
Whitten  Building,  1400  Independence 
Avenue  SW,,  Washington,  DC  20250- 
3810.  Telephone:  202-720-3238.  Fax: 
202-720-0443.  or  e-mail: 
adrain@nass.usda.gov, 
SUPPLEMENTARY  INFORMATVM:  The 
USDAs  Advisory  Committee  on  Small 
Farms,  consisting  of  19  members, 
representing  small  farms,  ranches,  and 
woodlot  owners  and  the  diverse  groups 
USDA  programs  ser\e.  has  scheduled  a 
meeting  for  January  19-20,  2000.  The 
Committee  meeting  will  be  held  8:30 
a.m.-5  p.m.  on  Wednesday,  January  19 
and  8:30  a.m.— 4  p.m.  on  Thursday. 
January  20,  2000.  During  this  time  the 
Advisory  Committee  vrill:  (1)  Meet  with 
USDA  officials;  (2)  review  its  charter 
and  outline  Committee  objectives:  (3) 
organize  working  sub-committees:  and 
(4)  elect  vice-chairs  for  the  Committee. 
Dates  and  Locations: 
January  19 — 8:30  a.m.  to  5  p.m.. 
Advisory  Committee  General 
Meeting,  Jamie  L.  Whitten  Federal 
Building,  Room  104-A.  1400 
Jefferson  Drive.  SW.  Washington. 
DC. 
January  20 — 8:30  a.m.  to  4  p.m... 
Advisory  Committee  General 
Meeting,  Jamie  L.  Whitten  Federal 
Building.  Room  104-A,  1400 
Jefferson  Drive,  SW,  Washington, 
DC. 
January  20 — 10  a.m.  to  12  p.m.. 
general  public  will  have 
opportunity  to  provide  oral  and 
written  comments  to  the  Committee 
in  Room  104-A.  1400  Jefferson 
Drive,  SW,  Washington,  DC.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  often 
minutes. 
Type  of  Meeting:  Open  to  the  public. 
Comments:  The  public  may  file 
WTitten  comments  to  the  USDA 
Advisory  Committee  contact  person 
before  or  within  a  reasonable  time  after 
the  meeting.  All  statements  will  become 
a  part  of  the  official  records  of  the 


69682 


Federal  Register / Vol.  64,  No.  239 /Tuesday.  December  14.  1999 /Notices 


Federal  Register / Vol.  64,  No.  239 /Tuesday,  December  14,  1999 /Notices 


69683 


USDA  Advisory  Committee  on  Small 
Farms  and  will  be  kepi  on  file  for  public 
review  in  the  office  of  the  Acting 
Deputy'  Director  of  Small  Farms.  Room 
1410  South  Building.  U.S.  Department 
of  Agriculture.  Washington,  I3C  20250. 

Dated:  December  8.  1999. 
Keith  Collins. 

Chief  Economist,  Office  of  the  Chief 

Economist. 

IFR  Doc  99-323B4  Filed  12-13-99:  8:45  ainj 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Servica 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License;  Correction  Notice 

AGENCY:  Agricultural  Research  Service. 

USDA. 

ACTION:  Correction  to  notice  of 

availability  and  intent  to  grant  exclusive 

license. 

SUMMARY:  In  notice  document  published 
in  the  issue  of  Friday.  October  29.  1999. 
(64  FR  58375)  the  city  is  erroneous.  This 
notice  corrects  the  exclusive  grant 
license  to  U.S.  patent  no.  5.919.446 
(S.N.  08/958.475)  as  follows: 

On  page  58375,  in  the  second  column. 
first  paragraph,  last  sentence  of  the 
USDA  notice,  the  city  was  erroneous. 
The  correction  is  Northwest 
Agricidtural  Products  of  Pasco, 
Washington. 

Dated:  November  29. 1999. 
Richard  M.  Parry,  |r.. 
Assistant  Administrator 
IFR  Doc.  99-31368  Filed  12-13-99:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  99-089-1  ] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection:  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 


regulations  restricting  the  importation  of 
poultry  products  into  the  United  States. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  14.  2000,  to  be 
assured  of  consideration. 
ADDRESSES:  We  invite  you  to  comment 
regarding  the  accuracy  of  burden 
estimate,  ways  to  minimize  the  burden 
(such  as  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology),  or  any  other 
aspect  of  this  collection  of  information. 
Please  send  your  comment  and  three 
copies  to:  Docket  No.  99-089-1. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Suite  3C03. 4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-089-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  comment 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building.  14th  Street  and 
Independence  Avenue,  SW.. 
Washington.  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you. 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppdyrad/ 
webrepor.html 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  regulations 
governing  the  importation  of  poultry 
products  into  the  United  States,  contact 
Dr.  Michael  David,  Senior  Staff 
Veterinarian.  VS.  APHIS.  4700  River 
Road  Unit  39,  Riverdale.  MD  20737- 
1234;  (301)  734-7837.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Groves.  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
5086. 

SUPPLEMENTARY  INFORMATION: 

Title:  Poultry  Imports  and  Exports. 

OMB  Number:  0579-0141. 

Expiration  Date  of  Approval:  January 
31.2000. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  regulations  contained  in 
9  CFR.  chapter  1.  subchapter  D.  parts  91 
through  99  (the  regulations),  govern  the 
importation  of  animals,  birds  and 
poultry,  certain  animal  products,  and 
animal  germ  plasm  into  the  United 
States. 


The  regulations  restrict  the 
importation  of  poultry  meat  and  other 
poultry  products  from  regions  of  the 
world  where  exotic  Newcastle  disease 
(END)  is  knoum  to  exist. 

Among  other  things,  the  regulations 
provide  for  the  importation  of  poultry 
carcasses,  and  parts  and  products  of 
poultry  carcasses,  that  originate  in  a 
region  free  of  END  but  are  processed  in 
a  region  where  END  exists.  These 
carcasses,  and  parts  and  products  of 
carcasses,  are  not  required  to  meet  the 
more  stringent  requirements  imposed  on 
products  that  originate  in  regions  where 
END  exists,  provided  they  are  processed 
and  shipped  under  specified  conditions. 

These  conditions  include  four 
information  collection  activities:  a 
certificate  of  origin  that  must  be  issued, 
serial  numbers  that  must  be  recorded, 
records  that  must  be  maintained,  and 
cooperative  service  agreements  that 
must  be  signed.  These  information 
collection  activities  support  our  efforts 
to  ensure  that  imported  poultry 
carcasses  pose  a  negligible  risk  of 
introducing  END  into  the  United  States. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  these 
information  collection  activities. 

The  purpose  of  this  notice  is  to  sohcit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  these 
information  collection  activities.  These 
comments  will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g..  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.1470  hours  per  response. 

Respondents:  Full-time,  salaried 
veterinarians  employed  by  the 
governments  of  various  regions  that  are 
affected  with  END. 

Estimated  aimual  number  of 
respondents:  4. 


Estimated  annual  number  of 
responses  per  respondent:  5 1 . 

Estimated  annual  number  of 
responses:  204. 

Estimated  total  annual  burden  on 
respondents:  30.  (Due  to  rounding,  the 
total  annual  burden  hours  may  not 
equal  the  product  of  the  annual  number 
of  responses  multiplied  by  the  average 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Wastiington.  DC.  this  8th  day  of 
December  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  99-32385  Filed  12-13-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENQES:  Rural  Housing  Service.  Rural 

Business-Cooperative  Service.  Rural 

Utilities  Service,  Farm  Service  Agency, 

USDA. 

ACTION:  Proposed  collection;  comment 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Agencies  to  request  an  extension  for  a 
currently  approved  information 
collection  in  support  of  compliance 
with  the  National  Environmental  Policy 
Act  and  other  applicable  environmental 
requirements. 

DATES:  Comments  on  this  notice  must  be 
received  by  February  14.  2000  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATKiN  CONTACT: 
Richard  A.  Davis.  Director.  Program 
Support  Staff.  Rural  Housing  Service. 
U.S.  Department  of  Agriculture,  Stop 
0761, 1400  Independence  Ave..  S.W.. 
Washington,  DC  20250-0761, 
Telephone  (202)  720-9619. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1940  Subpart  G. 
"Environmental  Program." 

OMB  Number  0575-0094. 

Expiration  Date  of  Approval:  June  30, 
2000. 


Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  information  collection 
under  OMB  Number  0575-0094  enables 
the  Agencies  to  effectively  administer 
the  policies,  methods,  and 
responsibilities  for  compliance  with  the 
National  Environmental  Policy  Act  and 
other  applicable  environmental  laws, 
executive  orders,  and  regulations. 

The  National  Environmental  Policy 
Act  (NEPA)  requires  Federal  agencies  to 
consider  the  potential  enviroimiental 
impacts  of  proposed  major  federal 
actions  in  Agency  planning  and 
decision-making  processes.  For  the 
Agencies  to  comply,  it  is  necessary  that 
they  have  information  on  the  types  of 
environmental  resources  on  site  or  in 
the  vicinity  that  might  be  impacted  by 
the  proposed  action,  as  well  as 
information  on  the  nature  of  the  project 
selected  by  the  applicant  (the  activities 
to  be  carried  out  at  the  site;  any  air, 
liquid  and  solid  wastes  produced  by 
these  activities,  etc.).  The  applicant  is 
the  only  logical  source  for  providing 
this  information.  In  fact,  the  vast 
majority  of  Federal  Agencies  that  assist 
non-Federal  applicants  in  sponsoring 
projects  require  these  applicants  to 
submit  such  environmental  data. 

The  Agencies  provide  forms  and/or 
other  guidance  to  assist  in  the  collection 
'  and  submission  of  information.  The 
information  is  usually  submitted  via 
hand  delivery  or  U.S.  Postal  Service  to 
the  appropriate  Agency  office. 

The  information  is  used  by  the 
Agency  officer  who  is  processing  the 
application  for  financial  assistance  or 
request  for  approval.  Having 
environmental  information  on  the 
proposed  project  site  and  the  activities 
to  be  conducted  there  enables  the 
Agency  official  to  determine  the 
magnitude  of  the  potential 
enviroiunental  impacts  and  to  take  such 
impacts  into  consideration  in  Agency 
planning  and  decision-making  as 
required  by  NEPA.  The  analysis  of  the 
potential  environmental  impacts  of  a 
prx)posed  action  is  considered  to  be  a 
full  disclosure  process,  and  therefore, 
can  involve  public  information  meetings 
and  public  notification. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.94  hours  per 
response. 

Respondents:  Individuals  or 
households,  local  governments,  farms, 
business  or  other  for-profit,  non-profit 
institutions,  and  small  businesses  and 
organizations. 

Estimated  Number  of  Respondents: 
3.050. 


Estimated  Number  of  Responses  per 
Respondent:  1.71. 

Estimated  Total  Annual  Burden  on 
Respondents:  15.320  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Renita  Bolden, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0035. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  Agencies, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
Agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  (b) 
the  accuracy  of  Agencies  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  may  be  sent  to  Renita 
Bolden.  Regulations  and  Paperwork 
Management  Branch.  Support  Services 
Division,  U.S.  Department  of 
Agriculture.  Riu^  Development,  STOP 
0742.  1400  Independence  Ave.  SW.. 
Washington.  DC  20250-0742.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record- 
Dated:  November  19. 1999. 
Eileen  M.  Fitzgerald. 
Acting  Administrator.  Rural  Housing  Service. 

Dated:  November  16.  1999. 
WilUam  F.  Hagy,  m. 
Acting  Admmistrator,  Rural  Business- 
Cooperative  Senice. 

Dated:  November  22,  1999. 
Christopher  A.  McLean, 
Acting  Administrator.  Rural  UtiUties  Service. 

Dated:  November  24. 1999. 
Keith  Kally, 

Administrator.  Farm  Service  Agency. 
IFR  Doc.  99-32288  Filed  12-13-99;  8:45  ami 
BUMO  COOC  3410-XV-M 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Food  and 
Nutrition  Service  (FNS)  Nutrition 
Education  and  Promotion  Campaign 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  199S,  tliis 
notice  announces  the  Food  and 
Nutrition  Ser\'ice's  intention  to  request 
Office  of  Management  and  Budget 
approval  of  an  informadon  collection 
for  the  Food  and  Nutrition  Service 
Nutrition  Education  and  Promotion 
Campaign. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  February  14,  2000. 
AOOnESSES:  Comments  may  be  sent  to: 
ludy  F.  Wilson,  Director.  Nutrition 
Services  Staff.  Food  and  Nutrition 
Service.  U.S.  Department  of  Agriculture. 
3101  Park  Center  Drive,  Room  502, 
Alexandria.  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
'  practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technology. 

All  comments  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  forms  should  be  directed  to 
Gerry  Howell,  (703)  305-2568. 
SUPPLEMENTARY  INFORMATION: 

Title:  Food  and  Nutrition  Service 
Nutrition  Education  and  Promotion 
Campaign. 

OMB  Number  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  Diet  has  a  significant  impact 
on  the  health  of  citizens  and  is  linked 


to  four  leading  causes  of  disease  and 
premature  death.  Diet  also  plays  a  role 
in  the  development  of  other  health 
conditions,  which  can  reduce  the 
quality  of  life  and  contribute  to 
premature  death.  The  Food  and 
Nutrition  Service  plans  to  develop  and 
launch  a  progressive,  five-year  nutrition 
education  and  promotion  campaign  that 
will  convey  science-based,  behavior- 
focused  nutrition  messages  about 
healthy  eating  and  physical  activity. 
These  messages  shall  be  formulated 
based  on  the  most  recent  edition  of  the 
Dietary  Guidelines  for  Americans  and 
the  Food  Guide  I^Tamid.  The  primary 
target  audience  for  this  campaign  is 
preschool  and  school-aged  (age  2  to  IB 
years)  children  including  those  from 
culturally  and  ethnically  diverse 
backgrounds,  participating  or  eligible  to 
participate  in  FNS  nutrition  assistance 
programs  and  their  caregivers. 
Caregivers  refers  to  parents  or 
guardians,  child  care  providers,  after 
school  providers,  and  teachers. 
Educational  materials,  public  service 
announcements,  an  FNS  mascot,  central 
themes,  a  slogan,  key  messages  and 
strategies  that  promote  healthy  eating 
and  physical  activity  will  be  tested 
using  focus  groups  and  semi-structured 
short  interviews.  The  focus  groups  will 
provide  information  about  the 
acceptability  of  materials  and  products 
during  the  developmental  process  and 
on  final  products.  Semi-structtu^d  short 
interviews  will  be  conducted  with  FNS 
program  recipients,  staff,  stakeholders 
and  consumer  volunteers  at  the  State 
and  local  level  to  determine 
acceptability  and  efficacy  of  materials 
and  products  developed.  Interviews  will 
be  integrated  into  other  program 
activities  as  appropriate. 

Affected  Public:  Recipients  of  FNS 
nutrition  education  activities.  State  and 
local  staff  administering  FNS  programs, 
FNS  stakeholders  and  consumers. 

Estimated  number  of  respondents:  For 
the  focus  groups,  approximately  tOO 
respondents.  Approximately  100 
respondents  will  be  asked  to  participate 
in  the  short  semi-structured  interviews. 

Estimated  Time  Per  Response:  Focus 
groups  of  staff,  stakeholders  and 
consumers  will  average  no  longer  than 
3  hours.  Semi-structured  interviews  of 
these  same  groups  will  average  no 
longer  than  15  minutes  duration. 

Estimated  Total  Annual  Burden  on 
Respondents:  325  hours. 

Dated:  November  26. 1999. 
Samuel  Clianiberv,  Jr., 
AdministTXjtor.  Food  and  Nutrition  Service. 
IFR  Doc.  <)9-.11369  Filed  12-13-99;  B:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request:  Report  of  the 
Emergency  Food  Assistance  Program 
(TEFAP)  Administrative  Costs 

AGENCY:  Food  and  Nutrition  Service, 

(USDA). 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  pubUc  agencies  to  comment  on 
proposed  information  collection  of 
administrative  cost  information  under 
the  Emergency  Food  Assistance  Program 
(TEFAP)  for  the  October,  1999  Current 
Population  Survey. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  14, 
2000. 

ADtJRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical 
utilities;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  ways  to  enhance  the 
quality,  or  utility,  of  collected  data;  (c) 
ways  to  minimize  the  burden  of  the 
collection  of  information  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
techniques  or  other  forms  of  information 
technology.  Comments  and  requests  for 
copies  of  information  collected  may  be 
sent  to  Lou  Pasture,  Division  Director, 
Grants  Management  Division,  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  Contact:  Mr. 
Lou  Pastura  (703)  305-2048. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  the  Emergency  Food 
Assistance  Program  (TEFAP) 
Administrative  Cjjsts. 

OMB  Number:  0584-O3B5. 

Form  Number:  FNS-667. 

Expiration  Date:  February  29,  2000. 

Type  of  Request:  Extension  of- 
Currently  Approved  Information 
Collection. 

Abstract:  The  FNS-667,  Report  of  the 
Emergency  Food  Assistance  Costs,  is 
completed  quarterly,  with  a  close-out 


report,  by  the  State  agencies 
administering  TEFAP.  States  use  the 
form  to  report  how  Federal 
administrative  funds  are  utilized,  in 
three  separate  categories.  States  may  use 
funds  to  pay  costs  incurred  by  the  State 
agency  itself,  or  to  pay  costs  incurred  by 
local  recipients  agencies — emei^ncy 
feeding  organizations  (EFOs)  that 
distribute  USDA  commodities  to  eligible 
households  states  also  "pass  down"  to 
EFOs  a  certain  percentage  of  Federal 
administrative  funds  received,  as 
required  by  legislation  and  Federal 
regulations.  The  information  reported 
on  the  form  is  used  by  the  Food  and 
Nutrition  Service  to  ensure  that  States 
meet  this  requirement,  as  well  as  the 
requirement  that  States  match  all 
Federal  administrative  funds  that  are 
not  passed  down  to  the  local  agencies, 
or  used  to  pay  costs  on  their  behalf. 

Affected  Public:  State  .\gencies. 

Estimated  Number  of  Respondents:  55 
(States.  Territories,  and  The  District  of 
Columbia). 

Estimated  Time  Per  Response:  .5  to  8 
hours  per  response/average  3.5 

Estimated  Total  Annual  Burden: 
962.5  hours  annually  (55  State  agencies 
•  5  responses  =  275  responses;  275 
responses  ®  3.5  hours.  A  total  of  five 
reports,  four  quarterly,  and  a  final  close- 
out  report,  are  submitted). 

Dated:  December  1.  1999. 
Samuel  Chambers,  Jr., 
Administrator.  Food  and  Nutrition  Service. 
IFR  Dot.  99-32363  Filed  12-13-99;  8:45  am] 
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DEPARTMEMT  OF  AQRICULTURE 

Food  Safety  and  Inspection  Servica 

(Docket  No.  99-061 N] 

Codex  Alimentarius:  Eighth  Session  of 
the  Codex  Committee  on  Food  Import 
and  Export  Inspection  and  Certification 
Systems  (CCFICS) 

AGENCY:  Food  Safety  and  Inspection 

Service. 

ACTION:  Notice  of  public  meetings  and 

request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  and  the  Food 
Safety  and  Inspection  Service,  United 
States  Department  of  Agriculture;  and 
the  Food  and  Drug  Administration, 
United  States  Department  of  Health  and 
Human  Services,  are  sponsoring  two 
public  meetings  to  provide  information 
and  receive  public  comments  on  issues 
that  will  be  discussed  at  the  CCFICS. 
which  will  be  held  in  Adelaide, 
Australia,  February  21-25,  2000.  The 


Departments  recognize  the  importance 
of  providing  interested  parties  the 
opportunity  to  obtain  background 
information  on  the  Eighth  Session  of  the 
CCFICS  and  to  address  items  on  the 
Agenda. 

DATES:  The  first  public  meeting  is 
scheduled  for  Thursday,  January  13, 
2000,  from  1:00  p.m.  to  4:00  p.m.  to 
review  the  technical  content  of  the 
various  documents  coming  before  the 
Session.  The  second  public  meeting  is 
scheduled  for  Thursday.  Februarv  10. 
2000,  from  1:00  p.m.  to  4:00  p.m.  to 
review  the  U.S.  Government  positions 
on  the  agenda  items. 
ADDRESSES:  Both  public  meetings  will 
be  held  in  Room  1409,  Federal  Office 
Building  8,  200  C  Street  SW, 
Washington,  DC  (Metro  Rail  Stop  is 
Federal  Center  SW) 

Send  an  original  and  two  copies  of 
comments  to:  FSIS  Docket  Clerk.  Docket 
#99-OBlN,  U.S.  Department  of 
Agriculture.  Food  Safot>'  and  Inspection 
Service.  Room  102,  Cotton  Annex,  300 
12th  Street  SW.  Washington,  DC  20250- 
3700.  Comments  should  be  submitted 
by  February'  4,  2000,  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  4:30  p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  I.  Clerkin,  Associate  U.S. 
Manager  for  Codex,  U.S.  Codex  Office. 
Food  Safety  and  Inspection  Service. 
Room  4861,  South  Building,  1400 
Independence  Avenue  SW.  Washington. 
DC  20250-3700,  Phone:  (202)  205-7760, 
Fax:  (202)  720-3157.  Persons  requiring 
a  sign  language  interpreter  or  other 
special  accommodations  should  notify 
Mr.  Clerkin  at  the  above  numbers. 
SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agricultiue  Organization  and  the 
World  Health  Organization.  Codex  is  the 
major  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards, 
codes  of  practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 

The  Codex  Committee  on  Food  Import 
and  Export  Inspection  and  Certification 
Systems  was  established  to  develop 
principles  and  guidelines  for  food 
import  and  export  inspecdon  and 


certification  systems  to  facilitate  trade 
through  harmonization  and  to  supply 
safe,  high  quality  foods  to  consumers. 
Recognition  of  quality  assurance 
systems  through  the  development  of 
guidelines  will  help  ensure  that  foods 
conform  to  the  essential  requirements. 
Issues  to  be  Discussed  at  both  PubUc 
Meetings 

•  Proposed  Draft  Guidelines/ 
Recommendations  for  Food  Import 
Control  Systems 

•  Proposed  Draff  Guidelines  and 
Criteria  for  Official  Certificate  Formals 
and  Rules  Relating  to  the  Production 
and  Issuance  of  Certificates 

•  Proposed  Draft  Guidelines  for  the 
Utilization  and  Promotion  of  Quality 
Assurance  Systems 

•  Discussion  Paper  on  the  Judgement 
of  Equivalence  on  Sanitary  Measures 
Associated  with  Food  Inspection  and 
Certification  Systems 

•  Discussion  Paper  on  the  Judgement 
on  Equivalence  of  Technical 
Regulations  Associated  with  Food 
Inspection  and  Certification  Systems 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  these  public  meetings,  FSIS  will 
announce  them  and  provide  copies  of 
this  Federal  Register  publication  in  the 
FSIS  Constituent  Update.  FSIS  provides 
a  weekly  FSIS  Constituent  Update, 
which  is  communicated  via  fax  to  over 
300  organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  F.SIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Pubfic  Affairs 
Office,  at  (202)  720-5704. 
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Done  at  Washington.  IX^.  on;  December  6. 
1999. 

F.  Edward  Scarbrougb, 
V.5.  Manager  for  Codex. 
IFR  Doc.  9»-32286  Filed  12-13-90: 8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Sarvlce 

Revised  Land  and  Resource 
Management  Plan  for  the  National 
Forests  In  Mississippi 

agency:  Forest  Service.  USDA 
ACTION:  .Notice  of  Intent  to  Prepare  an 
Enviromnentai  Impact  Statement. 

SUMMRY:  The  Regional  Forester  for  the 
Southern  Region  gives  notice  of  the 
agency's  intent  to  prepare  an 
Enviromnentai  Impact  Statement  (EIS) 
for  revision  of  the  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  for  the  National  Forests  in 
Mississippi.  According  to  36  CFR 
219.10(g),  Forest  Plans  are  ordinarily 
revised  on  a  10-15  year  cycle.  The 
existing  Forest  Plan  for  Mississippi  was 
approved  on  September  16. 1985. 

The  agency  invites  written  comments 
within  the  scope  of  the  analysis 
described  below.  In  addition,  the  agency 
gives  notice  that  an  open  and  full 
environmental  analysis  and  decision 
making  process  (collaborative  planning 
effort)  will  occur  so  that  interested  and 
affected  citizens  may  participate  and 
assist  in  identifying  and  developing 
recommendations  on  the  management  of 
the  National  Forests  in  Mississippi. 

This  Notice  of  Intent  covers  the 
following  Mississippi  coimties  which 
contain  National  Forest  System  lands: 
Adams,  Amite,  Benton.  Chickasaw, 
Choctaw,  Copiah,  Forrest,  Franklin, 
George.  Greene.  Harrison,  Jackson, 
Jasper.  Jefferson,  tones,  Lafayette, 
Lincoln,  Marshall,  Newton,  Oktibbeha, 
Pearl  River,  Perry,  Pontotoc,  Scott, 
Sharkey.  Smith,  Stone,  Tippah,  Union, 
Wayne,  Wilkinson,  Winston,  and 
Yalobusha. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  on  or 
before  February  14,  2000.  The  agency 
expects  to  file  the  Draft  Enviroimiental 
hnpact  Statement  (DEIS)  with  the 
Environmental  Protection  Agency  and 
make  it  available  for  public  comment  in 
September.  2001.  The  agency  expects  to 
file  the  final  EIS  in  September.  2002. 
See  Supplementary  Information 
(Section  VI.  Involving  the  Public)  for 
meeting  dates. 

AOOflESSES:  Submit 'written  comments 
to  Forest  Supervisor.  National  Forests  in 


Mississippi,  100  W.  Capitol  St.,  Suite 
1141.  Jackson.  MS  39269. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Long.  Land  Management  Planning 
Revision  Team  Leader,  (601)  965-4391. 
RESPONSIBLE  OFFICIAL:  The  Regional 
Forester  for  the  Southern  Region  located 
at  1720  Peachtree  Road.  NW,  Atlanta. 
rH3orgia  30367. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Forests  in  Mississippi 
Forest  Plan  covers  the  six  proclaimed 
National  Forests  in  Mississippi: 
Bienville,  DeSoto.  Delta,  Holly  Springs, 
Homochitto  and  Tombigbee.  Pursuant  to 
36  CFR  219.10(g),  the  Forest  Supervisor 
is  required  to  review  the  conditions  on 
the  land  covered  by  the  Forest  Plan  at 
least  every  five  years  to  determine 
whether  conditions  and/or  demands  of 
the  public  have  changed  significantly. 
This  regulation  further  states  that  the 
Forest  Plan  may  be  revised  whenever 
the  Forest  Supervisor  determines  that 
significant  changes  have  occurred.  In 
1991 .  staff  of  the  National  Forests  in 
Mississippi  conducted  a  five-year 
review  of  the  Forest  Plan.  The  Forest 
Service  completed  a  ten-year  review  in 

1996  and  annual  reviews  for  fiscal  years 

1997  and  1998. 

Concurrent  with  the  ten-year  review, 
the  Forest's  interdisciplinary  Land 
Management  Planing  Team  updated 
resource  inventories,  estimated  supply 
capabilities  and  resource  demands,  and 
determined  initial  needs  to  change 
management  direction.  Together  with 
the  reviews  and  public  comments 
solicited  on  its  findings,  this  work  forms 
the  basis  for  the  preliminary  issues 
identified  in  this  Notice  of  Intent.  These 
preliminary  issues  along  with  any 
additional  issues  raised  during  public 
scoping  activities,  to  begin  in  January 
2000.  will  be  examined  during  the  plan 
revision  process. 

In  the  past,  a  "Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement '  marked  the  very  begiiming 
of  the  planning  process.  For  this  plan 
revision,  however,  an  effort  was  made  to 
define  the  current  situation  and  to 
present  detailed  proposed  actions  as 
part  of  this  notice.  We  trust  this  will 
lead  to  improved  "scoping"  and  provide 
more  concise  and  specific  public 
comments.  These,  in  turn,  will  make  it 
possible  to  develop  more  responsive 
alternatives  for  analysis  in  the 
Environmental  Impact  Statement.  Our 
desired  results  are  improve  public 
participation  opportunities  facilitated 
by  open  decision  making  process 
throughout  the  Forest  Plan  revision 
process. 


Two  Stage  Decision  Making  Process 

National  Forest  System  resource 
allocation  and  management  decisions 
are  made  in  two  decision  stages  or  steps. 
Programmatic  (strategic)  management 
decisions  occur  in  the  first  stage  and  are 
docimiented  in  the  Forest  Plan. 
Programmatic  decisions  in  the  Forest 
Plan  are  implemented  by  authorization 
of  site-specific  activities.  This  project 
level  decision-making  is  the  second 
stage. 

'fne  first  decision  stage  establishes 
programmatic  management  direction 
spanning  a  ten  to  fifteen  year  time  span. 
A  Forest  Plan  is  analogous  to  a  county 
or  city  zoning  plan.  Decisions  made  in 
the  Forest  Plan  identify  actions  that  may 
take  place  but  do  not  represent  a 
commitment  by  the  agency  to 
implement  site-specific  projects.  Forest 
Plans  do  not  compel  the  agency  to 
undertake  particular  site-specific 
projects:  rather,  they  establish  overall 
goals  and  objectives  (or  desired  resource 
conditions)  diat  an  individual  National 
Forest  will  strive  to  achieve  in  order  to 
maintain  or  assure  ecological 
sustainability  and  to  contribute  to 
economic  and  social  sustainability  of 
local  communities  affected  by  national 
forest  management  activities.  Forest 
Plan  decisions  do  not  normally  make 
any  irreversible  or  irretrievable 
commitment  of  resources.  Forest  Plans 
also  establish  limitations  on  what 
actions  may  be  authorized,  and  what 
conditions  must  be  met  during  project 
decision-making. 

The  follovnng  decisions  are  made  in 
a  Forest  Plan: 

(1)  Establishment  of  the  forest-wide 
multiple-use  goals  and  objectives  (36 
CFR  21911(h)). 

(2)  Establishment  of  forest-wide 
management  requirements  (36  CFR 
219.13  to  219.27). 

(3)  Establishment  of  multiple-use 
prescriptions  and  associated  standards 
and  guidelines  for  each  management 
area  (36  CFR  219.11(c)). 

(4)  Determination  of  land  that  is 
suitable  for  the  production  of  timber  (16 
U.S.C.  1604(k)  and  36  CFR  219.14). 

(5)  Establishment  of  allowable  sale 
quantity  for  timber  within  a  time  frame 
specified  in  the  plan  (36  CFR  219.16). 

(6)  Establishment  of  monitoring  and 
evaluation  requirements  (36  CFR 
219.11(d)). 

(7)  Recommendation  of  roadless  areas 
as  potential  wilderness  areas  (36  CFR 
219.17). 

(8)  Where  applicable,  designation  of 
those  lands  adiiunistratively  available 
for  oil  and  gas  leasing;  and  when 
appropriate,  authorizing  the  Bureau  of 
Land  Management  to  offer  specific  lands 
for  leasing  (36  CFR  228.102  (d)  and  (e)). 


This  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for 
revision  of  the  National  Forests  in 
Mississippi  I.,and  and  Resource 
Management  Plan  focuses  on  the 
strategic  management  decisions 
occurring  in  the  first  decision  stage 
described  above. 

n.  Purpose  and  Need  for  Action 

The  purpose  for  this  revision  rests 
primarily  in  the  requirements  of  the 
National  Forest  Management  Act.  The 
law's  implementing  regulations  at  36 
CFR  219.10(g)-require  that  Forest  Plans 
be  revised  at  least  every  15  years.  The 
current  resource  management  plan  for 
the  National  Forests  in  Mississippi  was 
initiated  in  September  1985. 

A  need  to  revise  the  plan  exists  due 
to:  changes  in  policy  or  law  and 
changed  physical,  biological,  and  social 
conditions  occiuring  on  the  forest. 

Changes  in  Policy  or  Law 

A  substantial  body  of  case  law  has 
developed,  since  the  original  Forest 
Plan  was  written.  This  case  law  more 
clearly  defines  the  roles  and 
reqiiirements  of  a  Forest  Plan.  One 
resulting  example  is  the  concise  listing 
of  eight  forest-plan  decisions  listed  in 
the  previous  section. 

Similarly,  the  science  and  policy  of 
national  forest  management  have 
continued  to  evolve.  Key  examples 
include;  ser\'ice-wide  adoption  of 
Ecosystem  Management  in  1992.  the 
"Course  to  the  Future"  strategy  in  1994. 
the  Southern  Region's  revised  strategy 
for  management  of  the  Red-cockaded 
Woodpecker  in  1995,  and  Forest  Service 
Natural  Resource  Agenda  in  1998.  These 
policy  statements  represent  a 
fundamental  change  in  management 
philosophy  and,  as  such,  are  built  from 
an  extensive  set  of  concepts  and 
principles.  These  concepts  include  a 
focus  on  desired  conditions,  thinking 
and  acting  at  multiple  scales,  working 
within  the  ecological  potential  of  sites 
and  landscapes,  and  an  increasing 
emphasis  on  ecological  sustainability. 

Changed  Physical,  Biological,  and 
Social  Conditions 

Hurricanes,  tornadoes,  ice  storms,  and 
Southern  Pine  Beetle  outbreaks  have 
made  changes  to  the  forest  beyond  those 
contemplated  in  the  current  plan. 
Beaver  impoundments  and  the  success 
of  exotics  such  as  kudzu  and  Cogongrass 
have  made,  or  threaten,  additional 
changes.  In  many  areas,  our  neighbors 
and  customers  have  changed 
significantly.  Near  the  Mississippi  Gulf 
Coast,  private  lands  in  and  around  the 
National  Forests  have  become  more 
densely  populated.  Adjacent  landowner 


expectations  and  values  have  shifted 
from  a  rural  to  a  more  urban  perspective 
introducing  a  new  set  of  issues  and 
concerns  to  be  addressed  during  Forest 
Plan  revision.  This  urban  interface 
phenomenon  is  occurring  in  var>-ing 
degrees  on  all  National  Forests  vdthin 
the  state. 

m.  Preliminary  Issues 

The  following  preliminary  issues 
offered  here  were  developed  from:  (1) 
The  10-year  review  of  the  current  plan; 
(2)  subsequent  annual  monitoring 
reports;  (3)  public  and  internal  response 
to  their  findings;  (4)  from  public 
comments  received  on  project  level 
proposals.  Public  comments  in  response 
to  this  notice  will  help  us  to  determine 
additional  issues  and  scope  of  the 
analysis  to  be  considered. 

Forest  HeolthJSustainabUity 

Sustainable  Forest  Ecosystem 
Management  is  a  key  component  of  the 
Forest  Service  Natural  Resource 
Agenda.  Watersheds  are  vital  to 
ecosystem  health.  Healthy  watersheds 
promote  healthy  forests  and  sustainable 
forest  ecosystems.  The  revised  Forest 
Plan  will  incorporate  Forest  Service 
policy  to  restore  and  maintain  bealthy 
watersheds  for  use  by  cmrent  and  future 
generations. 

Forest  Health  and  Sustainability 
issues  include; 

•  Forest  biological  diversity'. 

•  Native  forest  ecosystem  restoration. 

•  Old  growth. 

•  Forest  health,  especially  protection 
from  insects  and  diseases. 

•  Protection  of  riparian  wetland 
areas. 

•  Streamside  zone  management. 

•  Control  or  eradication  of  noxious 
weeds  occurring  on  National  Forest 
lands. 

•  Management  of  special  interest 
areas. 

Vegetation  Management 

The  harvest  and  regeneration  of 
timber  producing  trees  has  always  been 
a  central  issue  in  National  Forest 
planning  in  Mississippi.  Over  the  life  of 
the  current  Forest  Plan,  timber  has 
generally  ranked  as  the  second  most 
valuable  agricultural  crop  in  the  state  of 
Mississippi.  This  issue  assumes 
additional  significance  because  of  the 
effects  of  timber  harvest  on  other 
resources  such  as  recreation  and 
wildlife.  Not  surprisingly,  forest 
regeneration  and  timber  harvest  were 
the  subject  of  more  review  comments 
than  any  others.  Public  comments 
received  on  the  10-year  Review  of  the 
Land  and  Resource  Management  Plan 
expressed  suppori  for  timber  har\'ests  to 


continue  at  current  or  higher  levels. 
Opposing  views  also  have  been 
expressed  resulting  in  polarization  of 
the  issue.  Individuals  and  organizations 
involved  in  the  timber  indusUy  or  local 
government  have  expressed  concern 
about  the  decline  of  National  Forest 
timber  harvests  on  local  economies, 
particularly  on  emploN-ment  and  the 
25%  returns  to  counties  for  roads  and 
schools.  The  average  actual  timber 
volume  sold  on  the  National  Forests  in 
Mississippi  were  just  over  80%  of  the 
amount  planned  for  fiscal  years  1985 
through  1995.  Declines  in  harvest  levels 
have  occurred  over  the  last  several  years 
generating  concern  about  declining 
revenues. 

Vegetation  Management  issues 
include  and  will  focus  on: 

•  Allowable  sale  quantity  (ASQ) 

•  Lands  suitable  for  timber 
production. 

•  Relationship  of  timber  harvest 
levels  to  local  economies  and  jobs. 

•  Silvicultural  systems  and  how  thev 
affect  sustainability  and  forresl  health. 

•  Uneven-aged  silvicultural  systems 
effect  on  Umber  and  non-timber 
resources. 

•  Hardwood  management  within  pine 
stands. 

•  Mixed  pine  management. 

•  Alternative  forest  products,  such  as 
pine  straw  raking  and  removal. 

•  Role  of  herbicide  use  in  forest 
management. 

Threatened.  Endangered.  Proposed  and 
Sensitive  Species  Management 

Red-cockaded  Woodpecker  Decisions. 
The  Final  Environmental  Impact 
Statement  for  the  Management  of  the 
Red-cockaded  Woodpecker  and  its 
Habitat  on  National  Fon^ts  in  the 
Sou'hem  Region  (RCW/EIS)  was  issued 
in  June  of  1995.  The  RCW/EIS  contains 
direction  to  revise  previous 
management  practices,  standards,  and 
guidelines,  and  its  Record  of  Decision 
(ROD)  instructs  affected  Forests  to 
incorporate  the  new  direction  into  their 
Forest  Plans,  through  revision  or 
amendment. 

The  revised  Forest  Plan  must 
establish  final  HMA  boundaries  and 
population  objectives.  The  RCW/EIS 
Record  of  Decision  established  tentative 
HMA"5  on  367,169  acres  on  the 
Bienville.  De  Soto.  Chickasawhay.  and 
Homochitto  Ranger  Districts.  The 
accompanying  tentative  population  goal 
is  1 ,595  active  clusters.  As  of  1996,  the 
Forest"s  total  number  of  active  clusters 
was  134.  Additionally.  Forest  Plan 
revision  must  incorporate  the 
management  practices,  standards,  and 
guidelines  in  the  RCW  Record  of 
Decision.  The  HMA's  and  population 
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objectives  are  subject  to  some 
modification.  Any  changes  will  require 
analysis  beyond  the  RCW/EIS  as  well  as 
a  favorable  opinion  from  the  U.S.  Fish 
and  Wildlife  Service  during  formal 
consultation. 

Other  Threatened  and  Endangered 
Species.  Management  for  other 
threatened,  endangered,  proposed,  and 
sensitive  species  will  also  require 
consideratioD  during  plan  revision. 
These  species  include:  the  gopher 
tortoise,  and  Louisiana  quillwort 
occurring  on  the  De  Soto  National 
Forest  and  the  Pondberry  on  the  Delta 
National  Forest.  Recovery  plans  for  the 
affected  species  have  been  developed 
and  their  prescribed  conservation  and 
protection  measures  are  incorporated  in 
forest  management  activities.  Forest 
Service  will  continue  efforts  to  conserve 
and  recover  threatened,  endangered, 
and  sensitive  species  and  their  habitats. 

Threatened,  endangered,  proposed, 
and  sensitive  species  management 
issues  to  be  addressed  during  plan 
revision  include: 

Develop  management  practices  that 
promote  viable  populations  of 
threatened,  endangered,  and  sensitive 
species  and  their  habitats  occurring  on 
National  forest  lands.  Determine  how 
much  of  the  National  Forests  in 
Mississippi's  land  base  will  be  allocated 
to  red-cockaded  woodpecker 
management  [Habitat  Management 
Areas)  and  what  affeci  such  allocation 
will  have  on  other  resource  management 
opportunities. 

Transportation  and  Access 

Management  of  our  forest 
transportation  system  attracts  public 
scrutiny.  Almost  all  users  of  the 
national  forests  use  forest  roads.  Forest 
Service  Natural  Resource  Agenda 
identifies  forest  roads  as  one  of  its  key 
agenda  items.  Development  of  a  national 
roads  policy  is  underway.  Once 
finalized  revised  Forest  Plan  will 
incorporate  the  national  roads  policy,  as 
appropriate. 

An  extensive  system  of  roads  and 
trails  allows  access  to  nearly  every  part 
of  the  Forest.  In  addition,  and  by  the 
direction  of  the  current  Forest  Plan,  the 
National  Forests  in  Mississippi  are 
"generally  open  to  ORV's"  (off-road 
vehicles),  now  more  often  referred  to  as 
OHV's  (off-highway  vehicles). 
Exceptions  are  individually  identified 
areas  of  potential  resource  damage  or 
conflict  with  other  uses. 

Motorized  use  can  reduce  the  habitat 
quality  for  some  wildlife  species  and 
cause  damage  to  soils  on  sensitive  sites. 
Use  of  motorized  vehicles  can  also 
conflict  with  users  who  are  seeking 
more  solitude  or  can  create  safety 


concerns  for  non-motorized  users  such 
as  hikers  or  horseback  riders.  Motorized 
vehicle  use,  particularly  that  of  all- 
terrain  vehicles  (ATV's),  has  increased 
dramatically  over  the  last  ton  years. 
Furthermore,  the  current  plan's 
assumption  that  cross-country  travel  by 
OHV's  would  be  "limited  by  heavy 
undergrowth"  has  proven  inaccurate.  As 
a  result,  instances  of  resource  damage 
and  user  conflicts  have  become 
increasingly  common. 

Transportation  and  access  issues  to  be 
addressed  during  plan  revision  include: 

Transportation  management  and 
access  needs.  The  Forest's  road  system 
will  be  managed  to  meet  resource  needs 
and  provide  adequate  public  access. 

Density  of  locsu  roads  required  to 
provide  permanent,  effective  access  to 
National  Forest  lands  for  all  resource 
management  needs. 

Off  road  vehicles  (ORV's) 
management  to  provide  recreational 
opportunities  and  protect  other 
resources. 

Recreation 

National  Forests  in  Mississippi  offer  a 
host  of  outdoor  recreation  opportunities. 
Recreation  demand,  both  dispersed  and 
developed,  is  expected  to  continue  to 
increase  over  the  next  plan  cycle. 
Increases  in  recreation  use  often  create 
resource  management  conflicts. 
Diffisrent  user  groups  compete  for  use  of 
the  same  area,  each  having  different 
expectations. 

Prescribed  Fire 

Prescribed  fire  is  an  important 
management  tool  on  the  National 
Forests  in  Mississippi.  Historically,  fire 
played  a  significant  role  in  shaping  the 
native  plant  and  animal  communities  in 
Mississippi.  The  Forest  consistently 
ranks  fir^  or  second  in  the  nation  in  the 
amount  of  acreage  on  which  it  is 
applied.  Begiiming  in  the  1960's, 
prescribed  burning  has  normally  been 
conducted  on  upland  pine  iites,  with 
site  preparation  bums  occurring  in  late 
sununer  and  understory  bums  during 
the  dormant  season.  Prior  to  European 
settlement,  fires  occurred  throughout 
the  year  on  a  variety  of  sites,  whenever 
conditions  allowed  anatual  or  aboriginal 
ignitions  to  spread.  Studies  indicate  that 
fire  can  have  an  influence  on  the 
successful  regeneration  of  oaks.  One  of 
the  concepts  underlying  ecosystem 
management  is  that  natural  processes 
should  be  simulated  to  the  greatest 
extend  possible.  This  builds  on  the  idea 
that  the  slmcture  and  function  of  native 
ecosystems  is  best  maintained  by  the 
conditions  under  which  they  evolved. 
To  the  extent  that  these  conditions  can 
be  recreated  on  the  Forest,  it  will 


require  changes  to  our  traditional 
application  of  prescribed  fire. 

Prescribed  fire  issues  to  be  addressed 
during  plan  revision  include: 

Determine  role  of  prescribed  fire  in 
achieving  forest  ecosystem  management 
goals  and  objectives. 

ldentif>'  and  evaluate  the  extent,  time 
of  year  (including  susomer  growing 
season),  and  frequencies  for  prescribed 
fire  use  as  an  ecosystem  management 
tool. 

Evaluate  impacts  associated  with  use 
of  plow  lines  and  establish  appropriate 
standards  and  guidelines. 

Consider  use  of  permanent  fire  lines, 
especially  within  wildland/urban 
interface  zones. 

Boadless  Areas 

The  Final  Enviroiunental  Impact 
Statement  (FEIS)  for  Roadless  Area 
Review  and  Evaluation  II  (RARE  II)  of 
1979  inventoried  three  roadless  areas  on 
Nadonal  Forest  lands  in  Mississippi. 
Two  areas.  Black  Oeek  and  Leaf,  were 
recommended  for  wilderness 
designation.  The  third,  Sandy  Creek, 
was  listed  for  further  study.  In  1984.  the 
Mississippi  National  Forest  Wilderness 
Act  created  the  Black  Creek  Wilderness 
and  the  Leaf  Wilderness.  Included  in 
the  act  was  "release"  language  which 
directed  that  inventoried  areas  not 
designated  as  wilderness  be  managed 
for  multiple  use;  however,  the  act  also 
directed  that  the  "wilderness  option"  be 
reviewed  for  such  areas  when  the  Forest 
Plan  was  revised.  For  the  National 
Forests  in  Mississippi,  the  Sandy  Creek 
area  on  the  Homochitto  National  Forest 
is  the  only  area  in  this  category. 

On  October  13,  President  Clinton 
directed  the  USDA  Forest  Service  to 
develop  a  proposal  potentially  affecting 
over  40  million  acres  on  inventoried 
roadless  areas  on  national  forests  and 
grasslands.  The  2.375  acre  Sandy  Cjeek 
RARE  II  Further  Study  Area  is  the  only 
area  in  Mississippi  meeting  the 
President's  initial  criteria  for  review 
consideration.  On  October  25. 1999. 
forest  Service  Chief  Dombeck  issued  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement  as  the 
first  step  towards  implementing 
President  Clinton's  direction  to  further 
protect  remaining  roadless  areas  within 
National  Forest  System  lands.  The 
Sandy  Creek  Further  Study  Area  will  be 
evaluated  as  part  of  the  national 
roadless  area  review.  A  draft 
envirorunental  impact  statement  on  the 
roadless  area  is  expected  to  be  available 
for  public  review  in  the  spring  2000. 
Recommendations  specific  to  the  Sandy 
Creek  Further  Study  Area  that  may 
follow  from  the  national  review  will  be 
incorporated  during  plan  revision. 


IV.  Proposed  Action 

The  Southern  Regional  Forester 
proposes  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  revising  the 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan)  for  the  National 
Forests  in  Mississippi.  The  Forest  Plan 
will  prescribe  resource  management 
direction  pursuant  to  the  requirements 
of  the  National  Forest  Management  Act 
for  the  six  proclaimed  National  Forests 
in  Mississippi:  Bienville.  Delta.  DeSoto. 
Homochitto,  Holly  Springs  and 
Tombigbee  National  Forests.  The  agency 
invites  the  public,  state  and  local 
government  officials  and  their 
representatives,  other  federal  agencies, 
and  any  affected  Indian  tribes  to 
participate  in  the  forest  plan  revision 
process  which  will  proceed  over  the 
next  24  to  26  months  before  a  final 
revised  Forest  Plan  is  issued. 

The  current  Forest  Plan  for  the 
National  Forests  in  Mississippi  requires 
revision  to  incorporate  agency 
established  ecosystem  management 
principles.  The  Forest  Sen'ice  will 
identify'  ecological  units  'irough  the 
LandType  Association  (LTA)  level, 
accordirig  to  the  Forest  Service  National 
Hierarchical  Framework  of  Ecological 
Units.  Management  direction  in  the 
revised  Forest  Plan  would  work  toward 
maintaining  the  long-term  ecological 
structure  and  function  of  affected 
ecosystems. 

The  current  Forest  Plan  contains 
limited  descriptions  of  desired  future 
conditions  (FDCs).  The  current  plan's 
DFCs  need  updating  to  accurately  reflect 
evolving  agency  and  public  expectations 
regarding  resource  uses,  products, 
values  or  services  occurring  on  or 
generated  from  national  forest 
administered  lands.  One  of  the  more 
critical  tasks  to  be  accomplished  during 
the  forest  plan  revision  process  will  be 
development  of  updated  DFCs.  An 
open,  public,  collaborative  plaiuiing 
process  will  be  followed  during 
development  of  DFCs. 

Desired  Future  Conditions  (DFCs)  are 
descriptive  statements  expressing  the 
collective  vision  of  future  landscape 
conditions  and  the  uses,  products, 
values,  and  services  that  will  be 
provided.  Desired  future  conditions  and 
the  outcomes  associated  with  it  will 
serve  as  the  central  reference  point  for 
planning  and  management  of  National 
Forest  lands.  DFCs  will  be  developed  in 
response  to  key  issues  identified  during 
plan  revision.  Extensive  public 
involvement  (participation)  will  be 
sought  as  the  forest  identifies  and 
develops  DFC's  during  the  plan  revision 
process.  Each  DFC  will  utilize 
established  ecological  units  as  a  criteria 


for  defining  their  location  and 
capabilities.  Each  DFC  will  emphasize 
the  resource  or  condition  which  the 
issue  addresses.  Plan  revision 
alternatives  will  be  developed  by 
allocating  land  areas  to  individual 
DFCs  in  varying  amounts. 
Notwithstanding  the  issue  to  which  it 
responds,  each  DFC  will  consider  all 
resource  elements  (incorporate 
multiple-use  resource  management 
principals)  The  allocation  of  the  DFC's 
in  each  alternative  will  be  distinctly 
mappable. 

Tne  following  proposals  specifically 
address  the  preliminary  issues  listed 
previously.  Based  on  current 
information,  they  represent  the  Forest 
Service's  initial  choice  of  action  for 
addressing  these  preliminar,'  issues. 
The  following  proposed  actions  are 
identified  at  this  time  in  an  effort  to 
provide  focus  for  public  review  and 
comment  and  do  not  represent  a  final 
decision  regarding  the  preliminary 
issues  identified.  All  actions  are  subject 
to  change  as  a  result  of  scoping, 
developing  alternatives,  and  conducting 
a  more  detailed  analysis  of  effects. 

Forest  Health/Sustainobility 

Sustainable  Forest  Ecosystem 
Management  is  a  key  component  of  the 
Forest  Service  Natural  Resource 
Agenda.  Throughout  the  plan  revision 
process  the  Forest  Service  will 
encourage  all  parties  interested  in 
resource  management  to  collaborate  in 
describing  and  defining  sustainable 
forest  management.  During  plan 
revision,  focus  will  be  placed  on  forest 
ecosystem  health,  agency 
accountability,  and  community 
partnerships  to  achieve  Forest  Service 
Natural  Resource  Agenda  goals  for 
sustainable  forest  ecosystem 
management.  Management  for  health 
watersheds  will  be  included  as  a  key 
component  in  the  development  of 
Desired  Future  Condition  statements. 
The  revised  plan  will  incorporate  the 
Natural  Resource  Agenda  goals  and 
objectives  for  watershed  protection  and 
restoration.  Management  emphasis  will 
be  placed  on  watershed  restoration  and 
maintenance.  During  plan  revision  the 
Forest  Service  will:  (1)  Study  the 
relationship  between  land  uses. 
watersheds,  and  ecosystem  health:  (2) 
complete  an  ecosystem  analyses  at  the 
watershed  level  to  determine  existing 
conditions  and  potential  landscape 
capability:  (3)  use  results  from  sound 
scientific  analyses  to  make  land  use 
allocations  and  guide  project-level 
decisions  and  set  priorities  for 
watershed  restoration;  (4)  ensure  that 
land  management  decisions  meet 
watershed  and  ecosystem  management 


objectives:  (5)  collaborate  with  all 
interested  parties  and  stakeholders  to 
achieve  health  watersheds  and 
ecosystems  for  current  and  future 
generations. 

Vegetation  Management 

Vegetation  management  objectives 
will  be  developed  as  one  of  the  DFC's 
for  allocation.  The  Forest  will  employ 
both  even-aged  forest  management, 
including  clearcutting,  and  uneven-aged 
management  as  tools  for  achieving 
desired  future  conditions  in  appropriate 
ecological  units  and  communities.  .\rea 
regulation  will  be  utilized  for  all  even- 
aged  management  Uneven-aged 
management  will  be  regulated  by 
diameter  distribution  with  intermediate 
practices  for  developing  uneven-aged 
structure  in  currently  even-aged  stands. 

Old  Growth.  Management  for  old 
growth  attributes  will  be  included  as 
one  of  the  DFC's  for  allocation.  The 
revised  plan  will  consider  old  growth 
representation  across  the  range  of  native 
forest  communities. 

Natural  Disturbances.  As  much  as 
practical,  historical  levels  of  disturbance 
will  be  incorporated  into  the  revised 
plan's  output  predictions.  General 
control  and/or  recovery  guidelines  will 
also  be  developed,  both  Forest-wide  and 
for  each  management  area. 

Exotic  Species.  Mitigation  measures 
and  management  practices  designed  to 
limit  the  spread  of  Cogongrass  as  well 
as  kudzu  control  will  be  developed 
during  plan  revision.  The  revised  plan 
will  reflect  the  natural  Resource  Agenda 
emphases  placed  on  control  of  exotic 
species  to  restore  and  enhance 
ecosystems. 

Threatened,  Endangered,  and  Sensitive 
Species  Management 

Management  emphasis  will  be  placed 
on  the  conservation  and  recovery  of 
threatened,  endangered,  and  (federally 
listed)  sensitive  species  and  their 
habitats  that  occur  on  National  Forest 
administered  lands. 

Hed-Cockaded  Woodpecker  Decisions. 
The  tentative  Habitat  Management  Area 
(HMA)  delineations  from  the  Final 
RCW/EIS  vrill  be  adopted,  with  only 
minor  changes,  on  the  Bienville, 
Chickasawhay,  and  Homochitto  danger 
Districts.  On  the  De  Soto  Ranger 
District,  the  boundaries  for  tbe  Biloxi 
HMA  will  be  adopted  from  the  Final, 
but  the  two  areas  of  the  Black  Creek 
HMA  will  be  combined  and  moved  to 
the  Leaf  River  Wildlife  Management 
Area.  Revised  population  objectives  will 
be  developed  for  each  of  the  above 
HMA's  consistent  with  the  proposed 
direction  in  Appendix  "A"  of  the  RCW/ 
EIS  Record  of  Decision  (ROD).  The 
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resulting  forest-wide  population 
objective  is  expected  to  total 
approximately  1 .480  clusters.  The 
revised  Forest  Plan  will  incorporate  the 
standards  and  guidelines  from  the  ROD. 
except  that  both  the  Chicasawhay  and 
Bienville  HMA's  will  be  managed  under 
the  sub-HMA  strategy.  This  is  consistent 
with  RCW/EIS  direction  for  the 
Chickasawhay  but  represents  a 
departure  for  the  Bienville.  Proposed 
cJianges  in  the  sub-HMA  strategy  will 
require  analysis  beyond  the  RCW/EIS  as 
well  as  a  favorable  opinion  from  the 
U.S.  Fish  and  Wildlife  Service  reached 
through  forma]  consultation.  The  Forest 
Plan  will  adopt  the  southern  pine  beetle 
high  hazard  rotation  lengths  where 
applicable. 

Transportation  and  Access 

Local  road  and  OHV  management  will 
be  included  as  an  element  of  DFC's.  For 
each  desired  future  condition,  OHV 
travel  may  be  allowed  area-wide, 
confined  to  designated  areas,  trails,  or 
seasons,  or  prohibited  entirely.  Forest- 
wide,  all  areas  will*  be  closed  to  OHVs 
except  those  identified  for  their  use. 

A  National  Roads  Policy  is  currently 
under  development.  When  the  roads 
policy  is  issued,  agency  direction  will 
be  incorporated  during  plan  revision  as 
appropriate. 

Recreation 

Recreation  management  is  a  priority 
item  of  the  Forest  Service  natural 
Resource  Agenda.  Forest  Service  will 
seek  to  provide  a  diverse  spectrum  of 
recreation  opportunities  in  response  to 
changing  demands. 

The  revised  plan  will  incorporate  the 
new  recreation  agenda  of  the  Forest 
Service  Natural  Resource  .\genda.  The 
new  recreation  agenda  concentrates  on 
five  key  areas:  (1)  Improving  the  settings 
for  outdoor  recreation  and  enhancing 
visitor  experiences.  (2)  guaranteeing 
visitor  satisfaction  with  our  services  and 
facilities,  (3)  reaching  out  to  nural  and 
urban  communities  to  capitalize  on  the 
social  and  economic  opportunities 
associated  with  recreation  on  national 
forests,  (4)  strengthening  our 
relationships  with  those  who  cooperate 
with  us  to  improve  outdoor  recreation 
for  all  Americans,  and  (5)  ensuring  that 
recreation  use  does  not  impair  the 
land's  health. 

Prescribed  Fire 

Fire  return  interval  will  be  included 
as  an  element  of  Desired  Future 
Conditions,  and  both  dormant  and 
growing  season  fire  will  be  utilized.  The 
use  of  prescribed  fire  for  silvicultural 
objectives  will  be  employed  on 
hardwood  sites  where  appropriate  and 


consistent  with  the  Southern  Region's 
Vegetation  Management  EIS,  including 
the  Delta  National  Forest. 

Roadless  Areas 

The  Sandy  Creek  Further  Study  Area 
will  be  evaluated  as  part  of  the  national 
roadless  area  review.  A  draft 
environmental  impact  statement  on  the 
roadless  area  is  expected  to  be  available 
for  public  review  in  the  spring  2000. 
Recommendations  specific  to  the  Sandy 
Creek  Further  study  Area  that  may 
follow  from  the  national  review  will  be 
incorporated  during  plan  revision.  No 
other  recommendations  to  the  roadless 
area  inventory  are  currently  proposed. 
The  revised  plan  will  continue  the 
management  direction  and  practices 
adopted  in  the  1993  "Limits  of 
Acceptable  Change  "  process  for  the 
Black  Creek  and  Leaf  Wildernesses  and 
the  Black  Creek  scenic  corridor. 

V.  Development  of  Alternatives 

The  alternatives  presented  in  the 
Forest's  DEIS  will  portray  a  full  range  of 
responses  to  key  issues.  The  range  of 
alternatives  will  include  one  that 
continues  current  management 
direction,  as  well  as  others  that  address 
the  range  of  issues  developed  during  the 
scoping  process.  The  DEIS  will  examine 
the  effects  of  implementing  strategies  to 
achieve  different  overall  desired  future 
conditions  for  the  Forest,  including 
possible  management  practices  and 
objectives  that  move  the  Forest  toward 
desired  conditions.  A  preferred 
alternative  will  be  identified  in  the 
DEIS. 

VI.  Involving  the  Public 

The  objective  for  public  involvement 
in  this  process  is  to  create  an 
atmosphere  of  openness  where  all 
members  of  the  public  feel  free  to  share 
information  with  the  Forest  Service  and 
its  employees  on  a  regular  basis.  We 
seek  to  establish  two-way 
communication  with  the  public  to 
gather  ideas  and  concerns  and  to 
determine  public  attitudes.  We  seek  to 
encourage  public  involvement  in  a 
planning  process  that  fully  integrates 
the  needs  and  values  of  all  segments  of 
the  public,  including  low-income, 
minority,  and  historically  underserved 
communities. 

The  Forest  Service  is  seeking 
information,  comments,and  assistance 
from  Federal.  State,  and  local  agencies, 
Indian  tribes,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  land  management 
decisions  under  consideration  during 
the  plan  revision  process.  This  input 
will  be  used  in  the  preparation  of  the 
DEIS.  The  range  of  alternatives  to  be 


considered  in  the  DEIS  will  be  based  on 
the  identificalion  of  key  public  issues, 
management  concerns,  resource 
management  opportunities,  and  plan 
decisions  specific  to  the  National 
Forests  in  Mississippi.  Public 
participation  will  be  solicited  by 
notifying  in  person  and/or  by  mail, 
interested  publics.  News  releases  will  be 
used  to  give  the  public  general  notice, 
and  public  scoping  meetings  will  be 
conducted  on  each  Ranger  District. 

Public  participation,  facilitated  by 
open  decision  making  process,  will  be 
sought  throughout  the  plan  revision 
process  and  will  be  especially  important 
at  several  points  along  the  way.  The  first 
opportunity  to  comment  will  be  during 
the  scoping  process  (40  CFR  1501.7). 
Scoping  includes:  (1)  Identifying 
additional  potential  issues  (other  than 
those  previously  described),  (2)  from 
these,  identifying  key  issues  or  those 
which  have  been  covered  by  prior 
environmental  review,  (3)  exploring 
additional  alternatives,  and  (4) 
identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

As  part  of  the  first  step  in  scoping,  a 
series  of  public  meetings  are  scheduled 
to  explain  the  public's  role  in  the 
planning  process  and  provide  an 
opportunity  for  pubhc  input.  These 
meetings  are  planned  as  follows: 

Bienville  National  Forest 

January  18,  2000  from  3  pm  to  8  pm  at 

the  Forest  Center  in  Forest,  MS 
January  20,  2000  fi^m  3  pm  to  8  pm  at 

the  Raleigh  Multi-Purpose  Building  In 

Raleigh,  MS 
January  22,  2000  from  10  am  to  8  pm 

at  the  Benita  Lakes  Mall  in  Meridian, 

MS  (Co-hosted  with  the 

Chickasawhay  Ranger  District) 
January  25,  2000  from  3  pm  to  8  pm  at 

the  Morton  City  Auditorium  in 

Morton,  MS 

Chickasawhay  Ranger  District 

January  20.  2000  from  3  pm  to  8  pm  at 
the  Librar>'  of  Hattiesburg,  329  Hardy 
Street,  in  Hattiesburg.  MS  (Co-hosted 
with  the  DeSoto  Ranger  District) 

January  22.  2000  from  10  am  to  3  pm 
at  the  Benita  Lakes  Mall  in  Meridian. 
MS  (Co-hosted  with  the  Bienville 
Ranger  District) 

January  24.  2000  from  3  pm  to  8  pm  at 
the  Chickasawhay  Ranger  District 
Office.  968  Highway  IS  South,  in 
Laurel,  MS 

January  27,  2000  horn  3  pm  to  8  pm  at 
the  Waynesboro  City  Auditoriim>  in 
Waynesboro,  MS 


Delta  National  Forest 

January  18,  2000  from  3  pm  to  8  pm  at 

the  Community  Center  in  Rolling 

Fork,  MS 
January  25.  2000  from  3  pm  to  8  pm  at 

the  Greenville  Library  in  Greenville, 

MS 
January  31,  2000  from  3  pm  to  8  pm  at 

the  Vicksburg  Library  in  Vicksburg, 

MS 

DeSoto  Ranger  District 

January  20,  2000  fitJm  3  pm  to  8  pm  at 
the  Library  of  Hattiesburg,  329  Hardy 
Street,  in  Hattiesburg,  MS  (Co-Hosted 
by  the  Chickasawhay  Ranger  District) 

January  21,  2000  from  3  pm  to  8  pm  at 
the  Orange  Grove  Commimity  Center 
on  Highway  49,  North  in  Gulfport.  MS 

January  25,  2000  from  3  pm  to  8  pm  at 
the  DeSoto  Ranger  District  Office,  654 
W.  Frontage  Road,  in  Wiggins,  MS 

Holly  Springs  National  Forest 

January  10,  2000  from  3  pm  to  8  pm  at 

the  Holly  Springs  District  Office,  1000 

Front  Street,  Oxford.  MS 
January  18,  2000  from  3  pm  to  8  pm  at 

the  Marshall  County  Industrial 

Development  Authority,  520  Access 

Road,  Holly  Springs,  MS 
January  24.  2000  fr^m  3  pm  to  8  pm  at 

the  Corps  of  Engineers  Building, 

Scenic  Route  333,  Grenada  Dam  Road, 

Grenda.MS  . 

Homochitto  National  Forest 

January  20,  2000  from  3  pm  to  8  pm  at 

the  Agriculture  Building,  at  Alcorn 

State  University,  in  Lorman,  MS 
January  25,  2000  from  3  pm  to  8  pm  at 

the  Homochitto  District  Office  in 

Gloster,  MS 
January  27,  2000  from  3  pm  to  8  pm  at 

the  Meadville  Public  library  in 

Meadville,  MS 

Tombigbee  National  Forest 

January  11,  2000  frvm  3  pm  to  8  pm 

Tombigbee  District  Omce  in 

Ackerman,  MS 
January  12.  2000  from  3  pm  to  8  pm  at 

the  Thompson  Hall  on  the  campus  of 

Mississippi  State  University. 

Mississippi  State,  MS 
January  18,  2000  from  3  pm  to  8  pm  at 

the  Fire  Department  in  Houston,  MS 
January  25,  2000  from  3  pm  to  8  pm  at 

the  Lake  Tiak  O'Kata  in  Louisville, 

MS 

National  Forests  in  Mississippi  (Forest- 
wide  emphasis! 

January  11,  20O0  frvm  lOamtoflpm 

at  the  McCoy  Federal  Building,  100 

West  Capitol  Street,  Jackson.  MS 

Additional  pubUc  meetings  will  be 

scheduled  throughout  the  plan  revision 

process.  Their  location  and  frequency  of 


occurrence  will  vary  depending  upon 
specific  objectives.  The  primary 
objective  for  the  initial  meetings  listed 
above  are  for  information  sharing  and 
initial  identification  of  additional  public 
issues  and  concerns.  Subsequent  public 
meetings  may  focus  on  specific  key 
issues  to  seek  clarification  and 
understanding  prior  to  development  of 
alternatives  and  evaluation  of  effects. 
Public  notice  will  be  provided  through 
publication  in  the  newspaper,  the 
Clai  iton-Ledger.  published  daily  in 
Jackson,  Mississippi.  Notice  will  also  be 
served  through  direct  mailings  to 
interested  and  affected  parties  identified 
dining  the  plan  reWsion  process.  The 
Forest  Service  will  seek  to  identify  other 
methods  to  effectively  accomplish 
outreach  and  invite  and  encourage 
broad  public  involvement  throughout 
the  Forest  Plan  revision  process. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  September,  2001.  At  that 
time.  EPA  will  publish  a  notice  of 
availabihty  of  the  draft  supplement  in 
the  Federal  Register.  The  comment 
period  for  the  DEIS  will  be  3  months 
from  the  date  the  EPA's  notice  of 
availability  appears  in  the  Federal 
Register. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  FEIS. 
The  Forest  Service  will  continue  to 
open  decision  making  (collaborative 
efforts)  during  the  evaluation  of 
comments  received  on  the  DEIS.  The 
FEIS  is  scheduled  to  be  completed  by 
September,  2001.  The  responsible 
official  will  consider  the  comments, 
responses,  environmental  consequences 
discussed  in  the  final  envirotunental 
impact  statement,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  docimient  the 
decision  and  reasons  for  the  decision  in 
a  Record  of  Decision.  The  decision  will 
be  subject  to  appeal  in  accordance  with 
36  CFR  part  217. 

The  responsible  official  is  Elizabeth 
Estill,  Regional  Forester,  Southern 
Region,  1720  Peachlree  Road,  NW, 
Atlanta,  Georgia  303B7. 

Oaliid:  December  8.  1999. 
David  G.  Holland, 
Deputy  Regional  Forester  for  Natural 
Besouirxs. 

(FR  Doc.  99-32296  Filed  12-13-99:  8:45  am] 
auJNa  CODE  H10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Mill  Creek  Timber  Sales  and  Related 
Activities,  Rogue  River  National  Forest 
Jackson  County,  OR 

agency:  Forest  Service.  USDA. 
ACTKM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA.  Forest  Service 
(USPS),  will  prepare  an  environmental 
impact  statement  (EIS).  The  purpose  of 
the  EIS  is  to  analyze  and  disclose  the 
environmental  impacts  of  a  site  specific 
proposal  to  commercially  harvest  and 
regenerate  trees,  construct,  reconstruct, 
and  decommission  roads,  implement 
vegetation  density  management 
activities,  implement  wildlife  projects, 
and  conduct  prescTibed  bums.  The 
activities  are  proposed  in  the  Upper 
Rogue  River  watershed  located  on  lands 
administered  by  the  Rogue  River 
National  Forest,  on  the  Prospect  Ranger 
District,  within  Jackson  County.  Oregon. 
The  Proposed  Action  will  tier  to  and  be 
designed  under  the  Rogue  River 
National  Forest  Land  and  Resource 
Management  Plan  (1990),  as  amended 
by  the  Record  of  Decision  for  the 
Northwest  Forest  Plan  (1994),  which 
provides  guidance  for  land  management 
activities.  This  proposal  is  scheduled  for 
implementation  during  fiscal  Years 
2000-2003.  The  Prospect  Ranger  District 
invites  written  comments  concerning 
the  scope  of  the  analysis  in  addition  to 
those  comments  that  will  be  solicited  as 
a  result  of  local  public  participation 
activities.  The  Forest  Service  will  also 
give  notice  of  the  full  environmental 
analysis  and  decision  maUng  process  so 
that  interested  and  affected  people  are 
made  aware  as  to  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Issues  and  comments  concerning 
the  scope,  implementation,  and  analysis 
of  the  Proposed  Action  must  be  received 
by  January  5.  2000. 

ADOnESSES:  Submit  written  comments 
regarding  the  Proposed  Action  to  Joel 
King,  District  Ranger,  Prospect  Ranger 
District.  47201  Highway  62.  Prospect, 
Oregon.  97536 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  Proposed 
Action  and  EIS  to  Don  Boucher. 
Interdisciplinary  Team  Leader.  Propect 
Ranger  District.  47201  Highway  62, 
Prospect.  Oregon,  97536.  phone:  541- 
560-3400.  FAX:  541-560-3444,  e- 
mail:dboucher/ 
r6pnw_roguerivBr®fs.ded.us. 
SUPPLEMENTARY  INFORMATION:  The  Mill 
Creek  Timber  Sales  and  Related 
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Activities  Project  will  take  place  within 
the  following  sub-watersheds  within  the 
Upper  Rogue  River  watershed:  Bart 
Creek.  Ginkgo  Creek,  Union  Creek, 
Upper  and  Lower  Mill  Creek,  and  Castle 
Creek.  Only  Forest  Service  managed 
lands  would  be  treated.  The  project  area 
is  approximately  45  air  miles  north  of 
Medford,  Oregon.  It  is  bounded  on  the 
north  by  Castle  Creek,  on  the  west  by 
State  Highway  62,  on  the  south  by  Red 
Blanket  Creek,  and  on  the  east  by  Crater 
Lake  National  Park. 

The  Forest  Service  is  proposing  to 
implement  acti\ities  which  include,  in 
part,  one  or  more  timber  sales  involving 
approximately  7,500  acres  of  harvest 
units.  Silvicultural  prescriptions 
include:  density  management  of 
overstocked  stands  of  trees 
(approximately  3.800  acres):  treating 
mature  stands  with  small  group 
selections  or  even-aged  management 
(approximately  2,000  acres):  and, 
density  management  of  small,  younger 
stands  for  forest  health  and  stand 
development  (approximately  1 ,700 
acres).  Other  projects  include  road 
decommissioning  (approximately  22 
miles),  prescribed  fire  for  wildlife 
habitat  improvement  and  fuels 
reduction  (approximately  500  acres), 
density  management  of  stands  of  young 
trees  less  than  six  inches  in  diameter 
(approximately  2,000  acres),  and  other 
wildlife  improvement  projects.  Minor 
amounts  of  new  road  construction  or 
reconstruction  may  be  necessary  to 
access  harvest  units,  these  activities  are 
proposed  on  Matrix  lands  in  the 
Northwest  Forest  Plan.  Incidental 
treatments,  not  including  timber 
harvest,  are  proposed  within  Riparian 
Reserves. 

The  Purpose  and  Need  for  the 
Proposed  Action  is  to  plan  timber  sales 
and  associated  road  and  vegetation 
management  activities  to  implement 
management  direction  from  the  Rogue 
River  National  Forest  Land  and 
Resource  Management  Plan  and  the 
Northwest  Forest  Plan  and  to  manage 
for  ecosystem  needs. 

The  Forest  Service  will  consider 
issues  with  the  Proposed  Action,  and 
develop  additional  alternatives  to  the 
Proposed  Action  that  respond  to  the 
significant  issues.  The  no-action 
alternative  will  also  be  considered. 

Public  participadon  will  be  important 
during  the  analysis.  Reviewers  may  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
national  Environmental  Policy  Act  at  40 
CFR  1501.7.  The  Forest  Service  will 
.iieek  written  concerns  and  comments 
regarding  the  Proposed  Action  from 
Federal,  State,  and  local  agencies,  any 


affected  Indian  tribes,  and  other 
individuals  who  may  be  interested  in  or 
affected  by  the  Proposed  Action.  This 
input  will  be  used  to  develop  additional 
alternatives. 

The  Draft  EIS  is  expected  to  be  filled 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  by  April  2000.  The  comment 
period  for  the  Draft  EIS  will  be  45  days 
from  the  date  that  the  EPA  publishes  the 
Notice  of  Availability  in  the  Federal 
Register. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered,  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27  (d).  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentially  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiaUty, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
maybe  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,  a 
reviewer  of  a  Draft  EIS  must  structure 
their  participation  in  the  environmental 
review  process  of  the  proposal  so  that  it 
is  specific,  meaningful,  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Power 
Corp.  v.  NBDC,  435  U.S.  519,  533 
(1978).  also,  environmental  objections 
that  could  be  raised  at  the  Draft  EIS 
stage,  but  that  are  not  raised  until  after 
the  completion  of  the  final  EIS,  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d.  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  409  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings  it  is  very  important 
that  those  interested  in  this  Proposed 
Action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 


comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  Proposed  Action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft  EIS.  Comments 
may  also  address  the  inadequacy  of  the 
Draft  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  EIS.  Reviewers  may  wish  to  refer  to 
the  Council  on  Enviroiunental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  45  day  conunent  period  ends 
on  the  Draft  EIS.  comments  will  be 
considered  and  analyzed  by  the  Agency 
in  preparing  the  Final  EIS.  The  Final 
EIS  is  scheduled  for  release  by  August 
2000.  In  the  Final  EIS,  the  Forest 
Service  is  required  to  respond  to  the 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  enviroiunental  consequences 
discussed  in  the  Draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  the  proposal. 

The  Forest  Service  is  the  lead  agency. 
The  Responsible  Official  is  Joel  King, 
Prospect  District  Ranger.  The 
Responsible  Official  will  consider  the 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  Draft  EIS  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
the  Mill  Creek  Timber  Sales  and  Related 
Activities.  The  Responsible  Official  will 
document  the  decision  and  rationale  in 
the  Record  of  Decision.  The  decision 
will  be  subject  to  appeal  by  the  general 
public  under  Forest  Service  appeal 
regulations  (36  CFR  part  21S). 

Dated:  November  22.  1999. 
loel  T.  iOng, 
Prospect  District  Ranger. 
IFR  Doc.  99-31346  Filed  12-13-99:  8:45  am) 
BIUMO  CODE  3410-1 1-M 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 


countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce  (the 


Department)  Regulations  (19  CFR 
351.213  (1997)).  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  counter\'ailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of 
December  1999.  interested  parties  may 
request  administrative  review  of  the 
following  orders,  findings,  or  suspended 
investigations,  with  annivorsan,'  dates  in 
December  for  the  following  periods: 


Antidumping  duty  proceedings: 


Pehod 


BRAZIL:  A-3S1-602 
BRAZIL  A-351-824  .. 
CANADA:  A-1 22-047 
GERMANY:  A-428- 
062. 

INDIA:  A-533-808  

JAPAN:  A-588-809  . 
JAPAN:  A-588-405  .. 
JAPAN:  A-588-811  ,. 
JAPAN:  A-588-046  ... 
JAPAN:  A-588-068  .. 
MEXICO:  A-201-504 
NEW  ZEALAND:  A- 

614-502. 
SOUTH  KOREA:  A- 

580-810 
SWEDEN:  A-401-603 
TAIWAN:  A-583-806 
TAIWAN:  A-583-805 
TAIWAN:  A-583-508 
TAIWAN:  A-583-81 5 
THE  PEOPLE'S  RE- 
PUBLIC OF  CHINA: 
A-570-827. 
THE  PEOPLE'S  RE- 
PUBLIC OF  CHINA: 
A-570-506. 
THE  PEOPLE'S  RE- 
PUBLIC OF  CHINA: 
A-570-a28. 


Certain  Cartxm  Steel  Butt-Weld  Pipe  Rttings |  12/1/98—11/30/99 

Silicomanganese 12/1/98— 11 /30«9 

Elemental  Sulphur  „ 12/1/98— 11/30«9 

Animal  Glue  and  Ineditjie  Gelatin „ 12/1/98—11/30/99 

Stainless  Sleel  Wire  Rod 

Business  Telephone  Systems  &  Subassemblies  Thereof „ „... 

Cellular  Mobile  Telephones  and  Subassemblies ™ „ „, 

Dralting  Machines  and  Parts  Thereof  _ „ _ „' [ ~J1 

Polychloropreoe  Rutiber  , „,."..^ Z .".™! 

PC  Sleel  Wire  Strand  „ ~..1Z."..~.'Z.ZZZ..^...Z.Z 

Porcelain-on-Sleel  Cooking  Ware  „ „ „, L,„.!!..".".. 

Low-Fuming  Brazing  Copper  Wire  &  Rod „ 

Welded  ASTM  A-312  Stainless  Steel  Pipe  ?. 


Welded  Hollow  Products  

Business  Telephone  Systems  &  Subassemblies  Thereof  .„ 

Cartxjn  Sleel  Butt-Weld  Pipe  Fittings _. ,. 

Porcelain-On-Steel  Cooking  Ware  «..„ „. 

Welded  ASTM  A-312  Stainless  Steel  Pipe 
Cased  Pencils  . 


Countervailing  Duty  Proceedings 


12/1/98—1 
12/1/98—1 
12/1/96—1 
12/1/98—1 
12/1/96—1 
12/1/98—1 
12/1/98—1 
12/1/98—1 


1/30«9 
1/30«9 
1/30/99 
1/30/99 
1/30«9 
^/30l99 
M30I99 
l/30«9 


12/1/98— 11/30«9 

12/1/96— 11/30«9 
12/1/98— 11/30«9 
12/1/96—11/30/99 
12/1/98—11/30/99 
12/MB8— 1 1/30/99 
12/1/98— 11/30«9 


MEXICO:  C-201-S05      Porcelain-on-Steel  Cooking  Ware 


1/1/98—12/31/98 


Suspension  /tgrsements 


None 


In  accordance  with  section  351.213  of 
the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
771(9)  of  the  Act,  an  interested  party 
must  specify  the  individual  producers 
or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 


Commerce  Regulations,  62  FR  27295, 
27424  (May  19,  1997)).  Therefore,  for 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 


sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  slate 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
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Trade  Administration.  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW,  Washington, 
E)C  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  .\ntidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303{f){l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  December  1999.  If  the 
Department  does  not  receive,  by  the  last 
day  of  December  1999,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidimiping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  December  6,  1999. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Group 
n.  AD/CVD  Enforcement. 
(FR  Doc.  99-32397  Filed  12-13-99:  8:45  ami 
nUJMa  COM  3910-06-H 


DEPARTMENT  OF  COMMERCE 
Intematloital  Trade  Administration 

tA-580-8121 

Dynamic  Random  Access  Memory 
Semiconductors  of  One  Me9abi1  or 
Above  From  the  Republic  of  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  To  Revoke  the 
Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  determination  not  to  revoke  the 
order  in  part. 


SUMMARY:  On  June  8, 1998.  the 
Department  of  Commerce  {"the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
of  one  megabit  or  above  ("DRAMs") 
from  the  Republic  of  Korea  ("Korea"). 
The  review  covers  two  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  Slates  and  one  reseller  for 
the  period  May  1 ,  1997,  through  April 
30,  1998.  The  two  manufacturers/ 
exporters  are  Hyundai  Electronics 
Industries,  Co.  ("Hyundai"),  and  LG 
Semicon  Co..  Ltd.  ("LG").  The  reseller  is 
the  G5  Corporation  ("GS"). 

As  a  result  of  our  analysis  of  the 
comments  received,  we  have  changed 
the  results  from  those  presented  in  our 
preliminary  results  of  review. 
EFFECTIVE  DATE:  December  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Futtner,  Alexander  Amdur 
("Hyundai"),  or  lohn  Conniff  ("LG"), 
AD/CVD  Enforcement.  Group  n.  Office 
IV.  Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone: 
(202)  482-3814.  (202)  482-5346,  and 
(202)  482-1009.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  are  references  to  the 
provisions  as  of  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  351  (1998). 

Background 

On  June  8, 1999,  the  Department 
published  in  the  Federal  Register  (64 
FR  30481)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  DRAMs 
from  Korea,  On  September  13, 1999.  we 
released  information  to  interest  parties 
pertaining  to  possible  unreported  sales 
by  LG.  On  October  7,  1999,  LG  and  an 
interested  party  submitted  factual 
information  relevant  to  this  issue.  We 
also  gave  interested  parties  an 
opportunity  to  comment  on  this 
information  and  our  preliminary  review 
results. 

The  petitioner.  Micron  Technology, 
Inc.  ( "Micron  ").  Hyundai,  and  LG 
submitted  case  briefs  on  October  21. 
1999,  and  rebuttal  briefs  on  October  28, 
1999.  We  held  both  public  and  closed 


hearings  on  November  4. 1999.  We  have 
now  completed  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMs  from  Korea. 
Included  in  the  scope  are  assembled  and 
unassembled  DRAMs.  Assembled 
DRAMs  include  all  package  types. 
Unassembled  DRAMs  include  processed 
wafers,  uncut  die,  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  packaged  or  assembled  into  memory 
modules  in  a  third  country,  are  included 
in  the  scope;  wafers  produced  in  a  third 
country  and  assembled  or  packaged  in 
Korea  are  not  included  in  the  scope. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs.  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-line  processing  modules 
("SIPs").  single  in-line  memory  modules 
("SIMMs"),  or  other  collections  of 
DRAMs.  whether  unmounted  or 
mounted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  which 
contain  additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  ("VGA")  boards  and 
cards,  are  not  included  in  the  scope. 
The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  ("VRAMS  "),  as  well  as 
any  future  packaging  and  assembling  of 
DRAMs;  and,  removable  memory 
modules  placed  on  motherboards,  with 
or  without  a  central  processing  unit 
("CPU"),  unless  the  importer  of 
motherboards  certifies  with  the  Customs 
Service  that  neither  it  nor  a  party  related 
to  it  or  under  contract  to  it  will  remove 
the  modules  from  the  motherboards 
after  importation.  The  scope  of  this 
review  does  not  include  DRAMs  or 
memory  modules  that  are  reimported  for 
repair  or  replacement. 

The  DRAMS  and  modules  subject  to 
this  review  are  currently  classifiable 
under  subheadings  8471.50.0085, 
8471.91.8085,  8542.11.0024, 
8542.11.8026,  8542.13.8034. 
8471.50.4000,  8473.30.1000. 
8542.11.0026,  8542.11.8034, 
8471.50.8095,  8473.30.4000. 
8542.11.0034.  8542.13.8005. 
8471.91.0090.  8473.30.8000, 
8542.11.8001.  8542.13.8024. 
8471.91.4000.  8542.11.0001. 
8542.11.8024  and  8542.13.8026  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS  ").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 


Department's  vmtten  description  of  the 
scope  of  this  review  remains 
dispositive. 

Determination  Not  To  Revoke 

LG  submitted  a  request  for  revocation 
from  the  order  covering  DRAMs  from 
Korea  pursuant  to  19  CFR  351.222(b)(2). 
Under  the  Department's  regulations,  the 
Department  may  revoke  an  order,  in 
part,  if  the  Secretary  concludes  that:  (1) 
[ojne  or  more  producers  or  resellers 
covered  by  the  order  have  sold  the 
merchandise  at  not  less  than  [normal] 
value  for  a  period  of  at  least  throe 
consecutive  years;  (2)  [lit  is  not  likely 
that  those  persons  will  in  the  future  sell 
the  merchandise  at  less  than  normal 
value  ( "NV");  and  (3)  the  producers  or 
resellers  agree  in  writing  to  the 
immediate  reinstatement  of  the  order,  as 
long  as  any  producer  or  reseller  is 
subject  to  the  order,  if  the  Secretary 
concludes  that  the  producer  or  reseller, 
subsequent  to  the  revocation,  sold  the 
merchandise  at  less  than  NV.  See  19 
CFR  351.222(b)(2).  In  this  case.  LG  does 
not  meet  the  first  criterion  for 
revocation.  The  Department  found  that 
LG  sold  the  subject  merchandise  at  less 
than  NV  during  the  previous  review 
period.  See  DRAMs  from  the  Republic  of 
Korea:  Final  Results  of  Antidumping 
Duty'  Administrative  Reiiew.  63  FR 
50867  (September  23.  1998)  ^■■Final 
Results  1998").  Since  LG  has  not  met 
the  first  criterion  for  revocation,  i.e., 
zero  or  de-minimis  margins  for  three 
consecutive  reviews,  the  Department 
need  not  reach  a  conclusion  with 
respect  to  the  other  criteria.  Therefore, 
on  this  basis,  we  have  determined  not 
to  revoke  the  Korean  DRAM 
antidumping  duty  order  with  respect  to 
LG.  In  light  of  this  decision,  interested 
party  comments  on  revocation  are  moot 
and  will  not  be  addressed  further  in 
these  final  results. 

Facts  Available  ("FA") 

In  accordance  with  section  776(a)  of 
the  Act,  we  have  determined  that  the 
use  of  adverse  FA  is  warranted  for  LG 
and  G5  for  these  final  results  of  review, 

1.  Application  of  FA 

Section  776(a)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e),  facts  otherwise 
available  in  reaching  the  applicable 
determination.  In  this  review,  as 


described  in  detail  below,  the  above- 
referenced  companies  failed  to  provide 
the  necessan*  information  in  the  form 
and  manner  requested,  and,  in  some 
instances,  the  submitted  information 
could  not  be  verified.  Thus,  pursuant  to 
section  776(a)  of  the  Act,  the 
Department  is  required  to  apply,  subject 
to  section  782(d),  facts  otherwise 
available. 

Section  782(d)  of  the  Act  provides 
that,  if  the  Department  determines  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
Department  will  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  that  person  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  that  person  submits 
further  information  that  continues  to  be 
unsatisfactory',  or  this  information  is  not 
submitted  within  the  applicable  time 
limits,  the  Department  may.  subject  to 
section  782(e),  disregard  all  or  part  of 
the  original  and  subsequent  responses, 
as  appropriate. 

Piu-suant  to  section  782(e)  of  the  Act, 
notwithstanding  the  Department's 
determination  that  the  submitted 
information  is  "deficient"  under  section 
782(d)  of  the  Act,  the  Department  shall 
not  decline  to  consider  such 
information  if  all  of  the  following 
requirements  are  satisfied:  (1)  The 
information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination:  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

2.  Selection  of  FA 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(h)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  wiUi 
the  request  for  information.  See,  e.g.. 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
fleneiv,  62  FR  53808,  53819-20  (Oct. 
16, 1997)  [Pipe  and  Tubes  From 
Thailand).  In  this  segment  of  the 
proceeding,  the  Department  has 
determined  that  it  is  appropriate  to 
apply  in  these  final  review  results  total 
adverse  facts  available  to  both  LG  and 
G5. 


GS 

For  purposes  of  the  preliminary' 
results,  the  Department  concluded  that, 
because  G5  failed  to  respond  to  the 
Department's  questionnaire,  a 
determination  based  on  total  adverse  FA 
was  warranted  for  this  company.  We, 
accordingly,  assigned  an  adverse  FA 
rate  and  articulated  detailed  reasons  for 
our  decision  in  Dynamic  Random 
,Access  Memory  Semiconductors  of  One 
Megabit  or  .^bove  From  the  Republic  of 
Korea:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  Not  To 
Revoke  Order  in  Part,  64  FR  30481  (June 
a.  1999)  ( "Preliminary- flesuyts"). 

For  the  final  results,  no  interested 
part>'  comments  were  submitted 
regarding  this  issue  and  we  continue  lo 
find  that  G5's  failure  to  respond  lo  the 
Department's  questionnaire  in  this 
review  demon.strates  that  it  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability.  Thus,  consistent  with  the 
Department's  practice  in  cases  where  a 
respondent  fails  to  respond  to  the 
Department's  questionnaire,  in  selecting 
FA  for  G5  in  this  review,  an  adverse 
inference  is  warranted.  Therefore,  we 
are  assigning  G5  an  adverse  FA  rale  of 
.10.44  percent,  the  rate  calculated  for 
Hyundai  in  this  review  and  the  highest 
margin  from  any  segment  of  the 
proceeding  related  to  DRAMS  from 
Korea. 

LG 

Based  on  information  obtained  from 
Customs,  the  Department  preliminarily 
determined,  as  it  had  in  the  prior 
review,  thai  numerous  sales  which  LG 
had  reported  as  third-countr\'  sales, 
were  in  fact  sales  to  the  United  States 
See  Preliminary  Results.  For  the  final 
results,  we  have  considered  interested 
party  comments  (see  the  Department 
Position  lo  LG  Commeni  1 )  and 
continue  to  find  that  sales  which  LG 
had  reported  as  third-country  sales, 
were  in  fact  sales  to  the  United  States 
See  Memorandum  for  Holly  A.  Kuga. 
from  John  Conniff  regarding  Dynamic 
Random  Access  Memor\' 
Semiconductors  of  One  Megabit  and 
Above  (DRAMs)  from  the  Republic  of 
Korea — LG  Sales  through  Mexico. 
December  3,  1999. 

Similarly,  on  lanuary  4, 1999,  the 
Department  received  an  e-mail  from  a 
former  LG  employee  slating  that  LG  was 
shipping  subject  merchandise  from 
Korea  to  the  United  States  through  a 
customer  in  Europe  and  these 
shipments  were  l>eing  made  with  the 
knowledge  and  support  of  LG's  senior 
management 
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At  verification.  LG  submitted 
uiformation  related  to  these  sales  which 
had  been  made  by  its  German 
subsidiary,  LG  Germany  ("LGSG"). 
Subsequently,  the  Department  queried 
Customs  to  determine  if  any  of  the  sales 
by  LGSG  to  the  European  customer  in 
question  bad  entered  the  United  States. 
Customs  data  revealed  entries  covering 
Korean  DRAMs  imports  into  the  United 
States  by  the  European  customer's 
afTiliate  in  the  United  States.  The 
quantities  and  values  of  DRAMs  shown 
in  the  entries  were  substantially 
identical  to  the  quantities  and  values  of 
DRAMs  reflected  on  the  invoices 
between  LGSG  and  the  European 
customer  in  question.  Documentation 
from  randomly  selected  sample  entries 
covering  transactions  between  the 
European  customer  and  its  U.S. 
operation  confirm  that  the  DRAMs  in 
question  were  manufactured  in  Korea  by 
LG. 

In  August  1999.  information  was 
provided  to  the  Department  by  a  former 
LG  employee  bmiUar  with  and 
responsible  for  worldwide  sales  to  the 
customer  in  question  during  the  period 
of  review  ( 'POR").  He  stated  that  at  the 
time  that  he  sold  DRAMs  to  the 
customer  in  question  in  Europe,  he  had 
knowledge  the  DRAMS  were  ultimately 
destined  for  the  customer's  operation  in 
the  United  States.  See  Memorandum  for 
Holly  A.  Kuga,  from  John  Conniff 
regarding  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  and  Above  (DRAMs)  from  the 
Republic  of  Korea — LG  Sales  Through 
Germany.  Deceml)er  6.  1999  ("LG  Sales 
Through  Germany  Memo"). 

On  September  13, 1999,  LG  was 
provided  with  information  collected  by 
the  Department  related  to  this  matter 
and  on  September  22. 1999.  LG  was 
provided  an  opportunity  to  submit 
factual  information  and  comments 
concerning  this  issue.  See  Letter  from 
the  Department  to  Michael  House,  Esq. 
regarding  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  (DRAMs)  from  the  Republic  of 
Korea,  September  22. 1999  ("September 
22.  1999,  letter").  On  October  7, 1999, 
LG  submitted  factual  information  and 
on  October  21,  1999.  and  October  28. 
1999.  LG  also  presented  comments  and 
arguments  on  this  matter  in  its  case 
briefs  and  rebuttal  briefs. 

Based  on  the  record  evidence  the 
Department  concluded  that  LG  knew  at 
the  time  it  sold  the  subject  DRAMS,  that 
the  merchandise  was  destined  for 
consumption  in  the  United  States.  See 
LG  Sales  Through  Germany  Memo.  As 
LG  did  not  report  these  sales,  in 
accordance  with  section  782(d)  of  the 
Act.  the  Department  provided  LG  with 


the  opportunity  to  explain  its 
deficiencies  with  respect  to  uiu^ported 
U.S.  sales.  See  September  22. 1999. 
letter.  However.  LG  failed  to  correct 
these  deficiencies.  Thus,  the 
Department  is  required,  under  section 
782(d)  to  apply,  subject  to  section 
7B2(d)oftheAct,  FA. 

We  further  determine  that  LG  failed  to 
satisfy  several  of  the  requirements 
enunciated  by  782(e)  of  the  Act.  First, 
LG  failed  to  report  a  significant  portion 
of  the  company's  U.S.  sales  data. 
Second,  because  the  uiueported  sales 
are  significant,  LG's  U.S.  sales  data  is  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination  pursuant  to  subsection 
(e)(3).  Third.  LG  did  not  demonstrate 
that  it  acted  to  the  best  of  its  ability  in 
providing  the  necessary  information 
under  subsection  (e)(4).  Fourth,  given 
the  incompleteness  of  LG's  responses, 
the  information  could  not  be  used 
without  undue  difficulties,  as  required 
by  subsection  (e)(S).  We  thus  find  that 
LG  did  not  act  to  the  best  of  its  ability 
to  comply  with  the  request  for 
information  under  section  776(b)  and 
that,  under  section  776(b),  an  adverse 
inference  is  warranted.  Therefore,  we 
are  assigning  LG  an  adverse  FA  rate  of 
10.44  percent,  the  rate  calculated  for 
Hyundai  in  this  review,  which  is  the 
highest  margin  from  any  of  the 
proceedings  related  to  DRAMS  from 
Korea. 

Duty  Absorption 

On  July  27,  1998,  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  POR. 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department,  if  requested,  to 
determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merehandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  both  Hyimdai  and 
LG  sold  to  the  United  States  through 
importers  that  are  affiliated  within  the 
meaning  of  sections  751(a)(4)  and 
771(33)  of  the  Act. 

Section  351. 213(j)(2)  of  the 
Department's  regulations  provides  that 
for  transition  orders  (i.e..  orders  in  effect 
on  [anuary  1. 1995).  the  Department  will 
conduct  duty  absorption  reviews,  if 
requested,  for  administrative  reviews 
initiated  in  1996  or  1998.  Because  the 
order  imderlying  this  review  was  issued 
prior  to  January  1. 1995.  and  this  review 
was  initiated  in  1998,  we  will  make  a 
duty  absorption  determination  in  this 
segment  of  the  proceeding. 


On  January  26, 1999,  the  Department 
requested  evidence  that  unaffiliated 
purchasers  will  ultimately  pay  the 
antidumping  duties  to  be  assessed  on 
entries  during  the  review  period. 
Neither  Hyundai  nor  LG  provided  any 
evidence  in  response  to  the 
Department's  request.  Accordingly, 
based  on  the  record,  we  cannot 
conclude  that  the  unaffiliated  purchaser 
in  the  United  States  will  ultimately  pay 
the  assessed  duty.  Therefore,  we  find 
that  antidumping  duties  have  been 
absorbed  by  the  producer  or  exporter 
during  the  POR.  For  further  discussion, 
see  DOC  position  to  general  comment  5. 

Fair  Value  Comparisons 

Unless  otherwise  noted,  to  determine 
whether  sales  of  subject  merchandise 
bom  Korea  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  Constructed  Export  Price 
("CEP  ")  to  the  NV.  as  described  in  the 
"Constructed  Export  Price"  and 
"Normal  Value"  sections  of  the 
preliminary  results  of  review  notice.  See 
Dynamic  Handow  Access  Memory 
Semiconductors  ("DRAMs")  of  One 
Megabit  or  Above  from  the  Republic  of 
Korea,  64  FR  40481 .  (June  8.  1999) 
( "Preliminary  Results"). 

Interested  Parly  Comments 

General  Comments 

Comment  1 :  Deferral  of  Research  and 
Development  ("RtkD")  Expenses. 
Hyundai  and  LG  argue  that  the 
Department  erred  in  rejecting  their 
accounting  methodology  for  the 
amortization  and  deferral  of  R&D 
expenses.  Hyimdai  and  LG.  citing  to 
Micron  Technology  v.  United  States,  893 
F.  Supp.  21.  28  (U.S.  Court  of 
International  Trade  ("CnT")  1995) 
["Micron  /"),  The  Thai  Pineapple  Public 
Co..  Ltd.  V.  United  States.  187  F.3d 
1362.  1366  (Fed.  Cir.  1999).  NTN 
Bearing  Corp.  v.  United  States.  17  OT 
713,  826  F.  Supp.  1435.  1441  (1993). 
Ipsco.  Inc.  V.  United  States.  12  CIT  384. 
687  F.  Supp.  633,  636  &  n.3  (1988). 
Color  Television  Receivers  from  Korea. 
53  FR  24975.  24982  (July  1,  1988) 
["CrVsfrom  Korea"),  and  Gilbert  B. 
Kaplan,  Marie  Parker,  et.  al..  Cost 
Analysis  Under  the  Antidumping  Law. 
21  George  Wash.  ).  Int'l  L.  &  Econ.  357, 
373-74  (1988),  contend  that  the 
accounting  methodology  at  issue  is  in 
conformity  with  Article  70.5  of  Korean 
generally  accepted  accounting 
principles  ("GAAP"),  and  under  section 
773(f)(1)(A)  of  the  Act,  the  Department 
must  accept  this  methodology  unless  it 
finds  that  the  reported  costs  are 
distortive.  Hyundai  contends  that  the 
Act's  preference  for  the  exporting 
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country  GAAP  reflects  /Vrticle  2.2.1.1  of 
the  WTO  Antidumping  Agreement,  and 
that  the  Department  has  followed  such 
a  preference  in  numerous  cases, 
including  Steel  Wire  Rod  from  Canada. 
63  FR  9182  (February  28,  1998). 
Collated  Roofing  Nails  from  Korea.  62 
FR  51420,  51423  (October  1,  1997); 
Ferrosilicon  from  Brazil,  62  FR  43504, 
43511  (August  14,  1997);  Polyethylene 
Terephthalate  Film.  Sheet,  and  Strip 
from  the  Republic  of  Korea.  61  FR 
35177.  35179  (July  5, 1996);  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea,  61  FR  18547, 
18568  (April  26, 1996);  and  Industrial 
Nitrocellulose  from  France.  48  FR 
21615,  21617  (May  13,  1983). 

Hyundai  and  LG  further  contend  that 
there  is  no  basis  for  finding  that 
Hyundai's  reported  R&D  costs  are 
distortive.  Hyundai  and  LG  state  that  in 
Micron  I,  893  F.  Supp.  at  29.  the  CIT 
specifically  held  that,  for  the  DRAM 
industry.lhe  amortization  of  R&D 
expenses,  as  allowed  by  Korean  GAAP, 
is  not  distortive.  and  that  the  three  to 
five-year  amortization  period  allowed 
by  Korean  GAAP  was  more  reasonable 
than  the  Department's  expensing 
methodology.  LG  .states  that  the  Court's 
logic  in  Micron  1  applies  to  LG's  deferral 
of  certain  R&D  expenses  until  the 
related  projects  achieve  commercial 
realization,  as  this  methodology  allows 
R&D  costs  to  be  allocated  over  the 
commercial  lifie  of  the  product.  Hyundai 
also  states  that,  in  DRAMs  from  Korea. 
61  FR  20216,  20219  (May  6,  1996) 
["Final  Results  1996"),  the  first 
administrative  review  of  this 
proceeding,  the  Department  compUed 
with  this  ruling  in  its  treatment  of  LG's 
R&D  expenses. 

Hyundai  points  out  that,  in  CTVs 
from  Korea.  53  FR  at  24982,  Certain 
Welded  Stainless  Steel  Pipe  from  the 
Republic  of  Korea,  57  FR  53693 
(November  12,  1992)  ["Pipe  from 
Korea"),  and  Polyethylene 
Terephthalate  Film.  Sheet,  and  Strip 
from  the  Republic  of  Korea,  56  FR  16305 
(April  22.  1991)  {"PET  Film  from 
Korea"),  the  Department  explicitly 
allowed  the  amortization  of  R&D 
expenses  pursuant  to  Korean  GAAP. 
Hyundai  maintains  that  amortizing  R&D 
expenses  is  just  as  appropriate  in  the 
present  case  as  it  was  in  those  cases. 

Hyimdai  also  maintains  that  the 
Department,  in  Steel  Wire  Rod  from 
Canada.  63  FR  9182.  9187  (Februan-  24, 
1998),  recognized  that  it  is  not  distortive 
for  a  company  to  defer  expenses  that 
will  benefit  future  operations.  Hyundai 
states  that,  in  much  the  same  manner, 
it  is  reasonable  for  Hyundai  to  spread 
R&D  costs  over  future  periods  because 
Hyundai's  R&D  expenses  for  the 


development  of  new  generations  of 
products  will  benefit  future  periods  by 
providing  sales  revenues  for  improved 
products. 

Hyundai  fiirther  argues  that  the 
amortization  and  deferral  of  R&D 
expenses  under  Korean  GAAP  conforms 
to  the  principles  of  International 
Accounting  Standard  (•■L\S  ")  No  9. 
which  is  intended  to  match  costs  with 
products  that  benefit  from  those 
expenditures,  and  not.  as  the 
Department  suggests,  to  "alleviate  losses 
listed  on  a  company's  financial 
statement."  Hyundai  states  that  the 
Department  explicitly  endorsed  IAS  No. 
9  as  the  basis  for  amortizing  R&D 
expenses  for  products,  including 
semiconductors,  in  Erasable 
Programmable  Read  Onlv  Memories 
(EPROMs)  from  Japan,  51  FR  39680. 
39682  (October  30. 1986),  and  Cellular 
Mobile  Telephones  and  Subassemblies 
from  lapan,  50  FR  45447,  45453 
(October  31, 1985)  ["Cell  Phones  from 
lapan"),  and  did  not  rely  upon  U.S. 
GAAP  to  reject  amortization  of  R&D 
until  it  issued  its  decision  (which  was 
subsequently  overturned  by  the  CIT)  in 
D\7iamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  from  Korea.  58  FR  15467,  15472 
(March  23,  1993)  ["Final 
Determination").  Hvundai  also  notes 
that  the  principles  of  IAS  No.  9  are 
recognized  in  Canadian  and  British 
accounting  standards. 

Hyundai  contends  that,  in  view  of  its 
"virtual  isolation."  the  treatment  of  R&D 
under  U.S.  GAAP  should  not  be 
automatically  accepted  as  the  standard 
for  determining  whether  costs  are 
distorted  under  section  773(fl(l)(A)  of 
the  Act.  Hyundai  notes  that  U.S.  GAAP 
requires  the  expensing  of  R&D 
expenditures  because  of  the 
"presumed"  absence  of  a  relationship 
between  R&D  expenditures  and 
subsequent  benefits,  whereas  Hvundai's 
own  experience  demonstrates  the  direct 
link  between  R&D  expenditures  and  the 
revenues  derived  from  the  sale  of  later 
generations  of  DRAMs.  H>'undai  also 
notes  that  the  U.S.  practice  of  expensing 
R&D  in  Financial  Accounting  Standards 
Board  ("FASB"")  Standard  No.  2  has 
been  criticized  by  accounting  experts, 
such  as  Baruch  Lev  and  Theodore 
Sougiannis  in  "The  Capitalization. 
Amortization,  and  Value-Relevance  of 
R&D.  "  21  Journal  of  Accounting  & 
Economics.  107,  134  (1996),  and  is 
under  review  by  the  FASB.  Hyundai 
states  that  the  FASB  has  proposed  to 
abandon  the  U.S.  GAAP  requirement  for 
expensing  in-process  R&D  acquired  in  a 
corporate  acquisition  in  the  year  of 
acquisition,  and  require  the 
amortization  of  such  R&O.  Hvundai 


maintains  that  although  the  FASB 
subsequently  tabled  this  proposal,  the 
FA.SB  has  plans  to  eventuallv  consider 
the  treatment  of  all  R&D.  and  the 
Department  cannot  use  a  standard  with 
such  an  uncertain  future  to  judge  the 
validity  of  Korean  GAAP. 

Hyundai  also  argues  that  its  method 
of  recognizing  R&D  is  consistent  with 
both  accounting  theory  and  the  SAA. 
Hyundai  notes  that  Eiden  Hendricksen, 
in  Accounting  Tbeon'.  (Irwin  1992),  at 
650,  endorses  the  matching  of  R&D 
expenses  with  "the  period  benefitted,  " 
and  the  SAA,  at  835,  specifically 
condones  allocating  R&D  costs  over 
current  and  future  production  in  order 
to  match  the  expenditures  with  the 
production  that  benefits  from  the 
expenditures.  H\-undai  contends  that  its 
R&D  methodology  is  particularly 
appropriate  for  the  semiconductor 
industry  in  general,  and  Hyundai  in 
particular.  Hyundai  states  that  the 
nature  of  its  R&D  activities,  its  emphasis 
on  development  of  specific  products, 
and  the  steady  flow  of  next  generation 
products,  contrary  to  the  rationale  of 
FASB  No.  2.  produce  "direct  and 
immediate"  benefits.  Hyundai  argues 
that  a  large  part  of  its  1997  R&D 
expenditures  were  for  products  thai 
were  to  be  sold  in  1998  and  1999,  while 
the  other  part  of  its  R&D  expenditures 
involves  products  that  are  expected  by 
the  Semiconductor  Industry  Association 
to  be  available  within  the  next  five 
years.  Hyundai  concludes  that  its 
treatment  of  R&D  reasonably  reflects  the 
cost  of  producing  the  subject 
merchandise. 

Hyundai  additionally  contends  that 
the  Department  improperly  rejected 
Hyundai's  accounting  treatment  of  R&D 
expenses  on  the  grounds  that  H\'undai. 
under  the  SAA  at  834.  had  not 
demonstrated  that  it  had  historically 
utilized  such  a  methodology  Hyundai 
states  that  behind  this  statement  in  the 
SAA  is  the  need  to  justify*  the 
appropriate  period  for  amortizing 
expenses  that  benefit  future  production. 
Hyundai,  citing  to  the  Micron  1  decision, 
contends  that  there  is  a  history  in  the 
Korean  semiconductor  industry  of 
amortizing  R&D  expenses  over  five 
years.  Hviindai  also  adds  that  the  SAA 
at  834  is  directed  at  changes  in 
depreciation,  and  not  R&D, 
methodology. 

Hximdai  further  maintains  that,  in 
accordance  with  other  standards  stated 
by  the  Department,  its  new  R&D 
methodology  better  reflects  the  actual 
costs  incurred  in  producing  the  subject 
merchandise  than  the  prior 
methodology  liecause  it  matches  the 
cost  of  R&D  with  the  products  that 
benefit  from  the  R&D.  Hvundai  also 
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states  that  there  is  no  risk  that  its  R&D 
costs  will  never  be  reflected  in  the 
dumping  calculations.  Hyundai  notes 
that  Korean  GAAP  provides  for  the 
unamortized,  deferred  balance  of  R&O 
costs  to  be  expensed  immediately  if  the 
possibility  of  realizing  revenue  from  an 
R&D  project  is  remote.  Hyundai  asserts 
that  the  Department's  statement  that, 
under  this  provision,  Hyundai  "could 
potentially  .      •  never  recognize  any  of 
the  R&D  expenses"  deferred  implies  that 
Hyundai's  auditors  would  allow  the 
company  to  violate  GAAP  by  deferring 
R&D  expenses  indefinitely,  and  ignores 
the  fact  that  Hyimdai  stated  in  its 
questionnaire  response  that  it  is 
following  this  requirement.  Hyundai 
adds  that  all  R&D  costs  that  were 
incurred  in  prior  years  have  already 
been  captured  by  the  Department  in  the 
cost  calculations  of  this  review  and 
prior  reviews,  and  all  current  R&D 
expenditures  will  be  captured  in  this 
review  and  subsequent  reviews. 

LG  contends  that  the  Department's 
decision  at  issue  is  also  inconsistent 
with  the  CTT's  decision  after  remand  in 
Micron  Technology  v.  United  States, 
Slip  Op.  99-51  (June  16. 1996)  ("Micron 
IT').  LG.  citing  to  Micron  U.  Slip  Op.  99- 
51  at  5.  states  that  Court  found  that  the 
Department's  concern  over  costs  that 
would  never  be  included  in  any  review 
was  a  "red  herring, "  and  that  such 
concerns  in  the  present  case  are 
similarly  misplaced,  as  the  R&D  costs 
that  are  deferred  and  amortized  in  this 
review  period  will  be  captured  in 
subsequent  periods.  LG  also  states  that 
the  Court,  in  the  same  decision,  found 
that  the  Department's  concern  that  LG 
would  change  its  accounting  procedures 
to  achieve  favorable  antidumping 
treatment  made  "little,  if  any.  business 
sense"  (see  Id.  at  6).  and  in  this  review, 
the  Department  has  even  acknowledged 
that  LG  did  not  change  its  R&D 
accounting  method  for  antidumping 
purposes. 

LG  also  states  that,  since  it  changed 
its  accounting  methodology  for  R&D 
expenses  in  the  normal  course  of 
business,  it  must  show  only,  as  in  PET 
Film  from  Korea.  56  FR  at  16312-13, 
that  its  methodology  is  not  distortive, 
and  does  not  have  to  justify  its  change 
'n  methodology.  In  this  regard.  LG 
points  out  that  the  CIT  ruled  in  Micron 
I  that  amortization  of  DRAM  R&D  costs 
is  not  distortive.  and  is  more  reasonable 
than  expensing  R&D  costs  in  the  year 
incurred. 

LG  further  states  that  its  R&D  expense 
is  lower  in  1997.  as  noted  by  the 
Department,  purely  as  a  result  of  the 
transition  in  methodologies  from 
expensing  to  amortizing,  since  in  the 
transition  year  there  are  no  prior  years' 


R&D  expenses  subject  to  amortization. 
LG  notes  that  all  prior  years'  R&D 
expenses  have  already  been  included  by 
the  Department  in  prior  review  periods, 
and  argues  tliat  the  CIT,  in  the  Micron 
U  decision,  ruled  that  the  Department 
may  not  penalize  LG  for  changing 
accounting  methodologies  in  the  normal 
course  of  business.  LG  states  that,  under 
the  Department's  reasoning,  a  company 
would  never  be  able  to  change  from 
expensing  any  cost  to  amortizing  that 
cost,  because  the  cost  in  a  transition 
year  would  always  be  reduced  from 
prior  years  as  a  result  of  the  transition. 

LG  also  points  out  that  the 
Department's  concerns  about  its 
complete  deferral  of  certain  R&D 
expenses  are  misplaced.  LG  states  that 
all  of  the  deferred  R&D  projects  are 
those  of  which  there  was  no  current 
production,  and  no  related  revenue.  LG 
also  asserts  that  the  Department's 
position  that  R&O  related  to  these  future 
generation  projects'  beneBts  current 
production  is  not  supported  by  the 
record. 

Micron  contends  that  the  Department 
correctly  rejected  Hyundai  and  LG's 
accounting  method  for  R&D  expenses  as 
distortive  of  costs,  and  issued  a  legally 
sound  determination  on  this  issue. 
Micron,  citing  to  the  SAA  at  834, 
Certain  Small  Business  Telephone 
Systems  and  Subassemblies  Thereof 
From  Korea.  54  FR  53141,  53149 
(December  27,  1989),  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Korea.  64  FR 
12927, 12944  (March  16, 1999),  and 
Foam  Extruded  PVC  and  Polystyrene 
Framing  Stock  From  the  United 
Kingdom.  61  FR  51411,  51418  (October 
2,  1996),  states  that  the  issue  is  not 
whether  the  Department  has  allowed 
R&D  to  be  expensed  or  amortized  in 
other  cases,  but  whether  a  company's 
own  records,  even  when  kept  in 
accordance  with  local  GAAP,  distort 
costs.  Micron,  citing  to  the  SAA  at  834. 
Mechanical  Transfer  Presses  From 
Japan.  55  FR  335  (January  4.  1990),  and 
Static  Random  Access  Memory 
Semiconductors  From  Taiwan,  63  FR 
8909,  8921-22  (February  23,  1998) 
("SRAMsfrom  Taiwan"),  further  states 
that  the  Department  determines  whether 
costs  are  distortive  by  looking  to  U.S. 
GAAP  for  the  industry  in  question,  and 
the  Department,  in  the  instant  case, 
fully  explained  how  the  respondents' 
accounting  for  R&D  was  distortive  under 
U.S.  GAAP. 

Micron  maintains  that  the  Court,  in 
Aficron  /,  893  F.  Supp.  at  29,  did  not 
rule  as  a  matter  of  law  either  that  the 
Department  must  amortize  R&D  costs,  or 
that  Korean  GAAP  reasonably  reflects 
R&O  costs:  rather.  Micron  points  out 


that  the  Court  ruled  that  Department 
had  failed  to  articulate  a  reasoned 
analysis  in  support  of  its  decision  to 
expense  R&D.  Micron  also  states  that  the 
respondents'  claim  that  they  amortize 
R&D  over  the  period  of  the  DRAM  "life 
cycle"  noted  by  the  Court  in  Micron  I  in 
order  to  correspond  to  the  life  cycle  of 
their  products  is  a  "post-hoc 
rationalization"  that  is  not  supported  by 
documents  prepared  by  the  respondents 
in  the  normal  course  of  business. 
Micron  adds  that  Korean  GAAP  does 
not  specifically  relate  the  amortization 
period  to  the  life  cycle  of  the  product, 
and  notes  that  a  company  could  be 
conducting  R&O  on  a  product  with  a 
much  shorter  life  cycle  than  DRAMs, 
amortize  the  costs  over  five  years,  and 
still  be  vrithin  Korean  GAAP.  Micron 
also  notes,  that,  in  any  case.  FASB  No. 
2  clearly  states  there  is  no  direct 
relationship  between  R&D  expenditures 
and  future  benefits. 

Micron  further  distinguishes  the 
present  case  from  Micron  I.  First, 
Micron  maintains  that,  unlike  the 
situation  in  Micron  I.  the  respondents, 
in  addition  to  amortization,  adopted  a 
new,  "inherently  uncertain"  accounting 
approach  to  R&D  by  completely 
deferring  R&D  costs  until  they 
"arbitrarily  foresee  any  possibilit)'  of 
realizing  revenue."  Micron  also  notes 
that  the  Department  fully  explained 
how  this  approach  affected  the 
respondent's  reported  costs.  Second, 
Micron  argues  that,  unlike  the  situation 
in  Micron  /,  the  respondents  have 
repeatedly  changed  their  accounting 
methodologies  for  R&D  throughout  the 
course  of  this  proceeding,  and  distorted 
costs,  in  order  to  affect  their  apparent 
profitability.  In  specific  regards  to 
Hyundai.  Micron  states  that  Hyundai 
offered  no  substantive  reason  for  this 
accounting  change,  and  simply  changed 
its  methodology  without  any  change  in 
the  nature  of  its  R&D  Third,  in  Micron 
I.  because  the  history  of  the 
respondent's  accounting  changes  was 
not  before  the  Court,  the  Court  had  no 
basis  to  consider,  as  it  would  now,  the 
respondent's  inability  to  show  that  they 
have  "historically  utilized"  such 
allocations,  as  required  by  the  SAA  at 
834. 

Micron  disagrees  with  LG  that  the 
Department's  treatment  of  LG's  R&D 
expenses  conflicts  with  the  Micron  II 
decision.  Micron  states  that  this 
decision  is  irrelevant  to  LG's  situation 
because  it  only  concerned  R&D  that  was 
previously  inctirred  but  not  expensed, 
and  prior  to  this  review  period,  LG  had 
no  such  R&D  expenses. 

Micron  further  argues, 
notwithstanding  the  issue  of  whether 
the  Department,  under  the  Act.  should 
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defer  to  international  accounting 
standards  over  U.S.  GAAP  when  the  two 
standards  differ,  that  the  international 
standards  Hyundai  discusses  are  not 
inconsistent  with  the  Department's 
analysis.  Micron  states  that  both  U.S. 
GAAP,  under  FASB  No.  2,  and 
international  standards,  under  IAS  9, 
both  recognize  that  R&D  expenses,  in  at 
least  some  instances,  cannot  be  matched 
to  revenues  because  the  benefits  of  R&D 
caiuiot  be  discerned  at  the  time  the  costs 
are  incurred.  In  relating  this  guideline  to 
Hyundai  and  LG,  Micron  states  that 
neither  respondent  demonstrated  during 
1996  and  1997  that  they  could  have 
associated  future  revenues  and  current 
revenue  with  any  reasonable  certainty, 
especially  in  light  of  the  downturn  in 
the  DRAM  market  and  the  economic 
crisis  in  South  Korea  at  that  time. 
Micron  further  generally  states  that  R&D 
may  benefit  future  generations,  but  at 
the  time  that  R&O  is  incurred,  one 
caimot  tell  when  or  whether  R&D  will 
produce  a  commercially  successful 
result:  and  amortizing  R&D  expense 
over  a  number  of  years  is  a  "self-serving 
guess." 

DOC  Position:  Section  773(f)(1)(A)  of 
the  Act.  directs  to  the  Department  to 
rely  "on  the  records  of  the  exporter  or 
producer  of  the  merchandise,  if  such 
records  are  kept  in  accordance  with  the 
GAAP  of  the  exporting  country  (or  the 
producing  country  where  appropriate) 
and  reasonably  reflect  the  costs 
associated  with  production  and  sale  of 
the  merchandise."  Section  773(f)(1)(A) 
of  the  Act  also  states  that  the 
Department  will  consider  whether 
"such  allocations  have  been  historically 
used  by  the  exporter  or  the  producer."" 
Further,  as  explained  in  the  SAA,  "Itjhe 
exporter  or  producer  will  be  expected  to 
demonstrate  that  it  has  historically 
utilized  such  allocations,  particularlv 
with  regard  to  the  establishment  of 
appropriate  amortization  and 
depreciation  periods  and  allowances  for 
capital  expenditures  and  other 
development  costs.""  See  SAA  at  834. 
See  also  Final  Results  1998.  63  FR  at 
50871. 

We  agree  with  Hyundai  and  LG  that 
their  method  of  amortizing  and 
deferring  R&D  costs  is  permissible  with 
Korean  GAAP,  and  that  their  previous 
method  of  expensing  all  current  period 
R&D  expenses  in  the  year  incurred  is 
also  in  accordance  with  Korean  GAAP. 
However,  Hyundai's  and  LG's  practice 
of  continually  changing  between  these 
methods  distorts  the  cost  calculation  in 
an  antidumping  analysis.  As  explained 
in  the  Department's  Memorandum  on 
"Whether  to  Accept  the  Reported 
Research  &  Development  Expenses  of 
Hyundai  Electronics  Industries  Co.,  Ltd. 


and  LG  Semicon,  Ltd,,'"  dated  June  1. 
1999  C'R&D  Memo"").  Hyundai  and  LG 
have  repeatedly  changed  their 
accounting  method  for  R&O  expenses 
throughout  the  course  of  these 
proceedings  (i.e..  from  capitalizing  and 
amortizing,  to  expen.sing  in  the  year 
incurred,  and  now  back  to  capitalizing 
and  amortizing)  and  are  now  deferring 
certain  R&D  expenses  indefinitely.  See 
R&D  Memo  at  2.  As  a  result,  the 
respondents  recognize,  in  relation  to 
amounts  that  would  be  recognized  if 
either  method  was  constantly  applied, 
aberrationally  high  amounts  of  R&D 
expen.se  in  some  years,  and 
aberrationally  low  amounts  of  R&D 
expense  in  other  years,  that  do  not 
reasonably  reflect  the  costs  of  producing 
the  subject  merchandise.  For  example, 
in  the  first  administrative  review  of  this 
proceeding,  LG  changed  its  method  for 
recognizing  R&D  expenses  from 
capitalizing  and  amortizing  R&D 
expenses  over  five  years  to  expensing  in 
full  in  the  current  year.  See  DRAMs 
from  Korea.  61  FR  20216,  20219  (May  6, 
1996)  ("Final  Results  1996")  and  Micron 
n.  Shp  Op.  99-551.  In  tha»  year,  LG 
recognized,  in  addition  to  its  current 
year  R&D  expense.  R&O  expenses  bom 
its  balance  sheet  which  it  had 
capitalized  in  prior  years  (as  part  of  its 
capitalizing  and  amortizing 
methodology)  and  not  yet  amortized  and 
recognized  on  its  income  statement. 
Consequently,  in  that  year,  LG 
recognized  the  full  amount  of  R&D 
expenses  inciured  in  that  current  year 
(under  its  expensing  methodology)  as 
well  as  all  of  the  previously 
unamortized  and  unrecognized  amounts 
of  R&D  expenses  remaining  on  its 
balance  sheet  from  prior  years.  LG  thus 
recognized  in  that  year  significantly 
higher  than  normal  amounts  of  R&D 
expenses  than  it  would  have  under  the 
consistent  application  of  either 
methodology. 

In  the  ciirrent  review  period,  Hyundai 
and  LG  have  changed  their  accounting 
methodology  for  R&D  expenses  once 
again,  this  time  back  to  capitalizing  and 
amortizing  their  R&D  expenses  over  five 
years.  As  a  result,  the  respondents 
recognize  (and  have  reported  to  the 
Department)  loss  than  one-fifth  of  their 
current  years  R&O  costs.  With  the 
adoption  of  this  new  methodolog)'.  the 
respondents  next  year  will  recognize 
approximately  one-fifth  of  that  year's 
R&D  expense  and  approximately  one- 
fifth  from  the  current  review  period,  and 
will  not  recognize  the  equivalantof  a 
full  year's  R&D  expense  until  at  least  the 
fifth  year.  Thus,  because  of  incotisistent 
accoimting  treatment,  the  respondents 


are  recognizing  an  aberrationally  low 
amount  of  R&D  expenses. 

A  second  methodology  that  further 
distorts  H>'undai's  and  LG's  reported 
costs  is  their  new  practice  of 
indefinitely  capitaJizing  certain  R&O 
costs.  Apart  from  R&D  costs  that  are 
amortized  over  five  years,  Hyundai  and 
LG  are  now  completely  deferring  R&D 
costs  for  certain  long-term  projects  until 
they  realize  revenues  from  these 
projects,  or  until  they  foresee  no 
possibility  of  realizing  revenue  from 
these  projects.  While  in  prior  years,  the 
respondents  recognized  all  of  this  type 
of  R&D  expense  in  the  year  incurred, 
under  the  new  methodology,  none  of 
this  R&O  expense  is  recognized  in  the 
current  year.  Moreover,  this 
methodology'  is  contrary  to  the  principle 
of  conservatism  in  accounting  where  an 
expense  is  recognized  when  incurred  if 
the  probability  of  associated  revenue  is 
remote  or  imcertain.  Therefore,  we  find 
that,  for  dumping  purposes,  this 
melhodolog\'  does  not  reasonably  reflect 
the  cost  of  producing  the  subject 
merchandise. 

Hyundai  and  LG.  by  continually 
changing  their  R&D  accoimting 
methodologies,  are  manipulating  the 
magnitude  of  the  R&D  expenses  that 
they  are  recognizing,  and  reporting  to 
the  Department.  This  switching  of 
methodologies  can  lead  to  distortions 
for  antidumping  piu'poses  because  the 
fluctuating  costs  tend  to  overstate  per 
unit  amounts  in  one  period  and 
understate  these  amounts  in  other 
periods.  The  CIT  has  noted  the 
distortion  that  such  changes  in  R&D 
accounting  methodologies  can  cause.  In 
Micron  II  (which  relates  to  the  first 
review  of  this  proceeding,  when  LG 
switched  from  amortizing  to  expensing 
R&D  costs  currently),  the  Court  ruled 
that  it  was  distortive  for  the  Department 
to  include  in  its  calculations,  as  LG 
included  in  its  own  books  and  records, 
both  the  ciurent  year's  R&D  expenses 
and  the  unamortized  amoimt  of  prior 
years  R&D  expenses.  See  Micron  H.  Slip 
Op.  99-551.  In  the  same  manner  that  the 
CIT  believes  that  the  amount  of  R&D 
expenses  that  LG  recognized,  and  the 
Department  included  in  its  calculations 
in  the  first  review  (i.e.,  one  full  current 
year  amount,  plus  prior  capitalized 
amounts),  was  overstated,  the  amount  of 
R&D  expenses  that  Hyundai  and  LG 
recognized  in  the  current  review  (i.e.. 
less  than  one-fifth  of  one  year's  R&D 
expense)  is  understated. 

The  Court,  in  Micron  II.  specifically 
stated  that  "the  object  of  the  cost  of 
production  exercise  is*"'  to 
capture*  • 'those  expenses  thai 
reasonably  and  accurately  reflect  a 
respondent's  actual  production  costs  for 
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a  period  of  review."  Micron  U,  Slip  Op. 
99-551 ,  at  6.  However,  by  abruptly 
switching  to  amortizing  and  deferring 
R&D  expenses,  Hyundai  and  LG  are  not 
capturing  those  expenses  that 
reasonably  and  accurately  reflect  their 
actual  R&b  costs  for  this  POR.  As  a 
result  of  their  constantly  changing  of 
RScO  methodologies,  their  latest  method 
of  capitalization  of  R&O  produces  a 
distorted  and  meaningless  (for  the  cost 
of  production  exercise)  result  that  does 
not  reasonably  reflect  the  actual  cost  of 
producing  the  subject  merchandise. 

We  have  therefore  determined  that  is 
appropriate  to  recognize  for 
antidumping  purposes  all  of  Hyundai's 
and  LG's  1997  R&D  expenses  in  order  to 
reasonably  and  accurately  reflect  their 
actual  R&b  costs  for  a  given  year.  The 
Department  also  believes  that,  in 
general,  recognizing  the  current  year's 
R&D  expenses  is  a  reasonable  method  to 
recognize  R&D  expenses.  This 
methodology  is  consistent  with  both 
Korean  and  U.S.  GAAP,  and  is  the  same 
methodology  that  Hyundai  and  VG  have 
been  following  for  the  past  several 
years. 

Moreover,  as  Hyundai  recognizes,  the 
Department's  practice  is  to  consider, 
among  other  factors,  international 
accounting  standards  for  determining 
the  reasonableness  of  a  cost  accounting 
methodology.  While  IAS  No.  9 
principally  provides  for  the 
amortization  of  R&D  expenses,  IAS  No. 
9  also  states  that  costs  should  be 
recognized  as  an  expense  on  a 
systematic  basis,  which  directly 
contradicts  Hyundai's  and  LG's  practice 
of  continually  changing  how  they 
recognize  R&D  expenses. 

We  disagree  with  Hyundai  that  the 
SAA  at  835  (on  non-recurring  costs) 
specifically  supports  Hyundai's 
argument  that  SAA  prefers  the 
amortization  of  R&D  expenses.  The  SAA 
at  835  states  that  Commerce  associates 
expenditures  with  all  production 
benefitting  from  the  expenditure,  and 
gives  R&D  costs  as  an  example  of  an 
expenditure  that  Commerce  may 
allocate  over  current  and  future 
production.  In  some  limited  instances, 
consistent  with  the  SAA  at  835,  it  may 
he  appropriate  to  allocate  certain  R&D 
costs  for  items  that  have  alternative 
future  uses  (and  benefits)  over  future 
production.  The  Department,  in  specific 
reference  to  the  section  of  the  SAA  at 
issue,  stated  in  the  preamble  to  its  final 
regulations  that  "the  allocation  of 
nonrecurring  costs,  such  as  R&D  costs, 
for  purposes  of  computing  COP  and  CV 
is  dependent  on  case-specific  factors." 
Antidumping  Duties:  Countervailing 
Duties:  Final  Rule.  62  FR  27296,  27362 
(May  19, 1997)  {"Final  Bale"). 


Moreover,  in  its  proposed  rules,  the 
Department,  also  in  reference  to  the 
SAA  al  835,  specifically  staled  that: 

"  '  'there  is  no  guarantee  that  '    '   *  [R&D] 
■  •  •  costs,  if  incurred  to  develop  a  new 
product  or  production  process,  would  bold 
any  future  benefit  to  a  company-  To  the 
iwntrary,  afier  many  months  of  costly 
research,  a  manufacturer  could  find  its  new 
product  technologically  useless  due  to  the 
efforts  of  its  competitors.  In  that  case,  the 
amounts  incurred  for  R&D  would  not  benefit 
the  producer  in  terms  of  future  product  sales. 
Under  these  circumstances,  the  R&D 
expenditures  must  be  recognized  as  a 
expense  in  the  year  incurred  rather  than 
amortized  to  some  future  periods. 

See  Antidumping  Duties:  Countervailing 
Duties:  Notice  of  Proposed  Rule  Making 
and  Request  for  Public  Comments.  61 
FR  7308.  7342  (February  27. 1996) 
["Proposed  Rule")  (emphasis  added). 

We  also  disagree  witn  Hyundai  that  it 
has  demonstrated,  pursuant  to  the  SAA, 
that  it  has  historically  utilized  its  new 
R&D  accounting  methodologies.  While 
both  Hyundai  and  LG  previously 
amortized  R&D.  they  have  not  done  so 
consistently,  and  for  the  last  several 
years  have  been  expensing  R&D 
currently.  See  Final  Results  1996. 
DRAMsfrom  Korea,  62  FR  965  (Januar>' 
7,  1997)  {"Final  Results  1997(1)")  (final 
results  of  second  review).  DRAMs  from 
Korea.  62  FR  39809  (July  24,  1997) 
{"Final  Results  1997  (W")  (final  results 
of  third  review),  and  Final  Results  1998. 
Moreover,  there  is  no  evidence  on  the 
record  that  LG  or  Hyundai  (prior  to 
1996)  ever  completely  deferred  R&D  " 
expenses.  Additionally,  the  SAA  at  834 
is  not.  as  Hyundai  claims,  directed  at 
changes  in  depreciation,  but  only 
discusses  depreciation  as  an  example  of 
how  a  company's  records  might  not 
fairly  allocate  costs. 

We  disagree  with  both  Hyundai  and 
LG  that  the  Department's  decision  to 
rejetn  their  R&D  accounting 
methodologies  is  contrary  to  the  Micron 
I  decision.  First,  in  Micron  I.  the  Court 
ruled  that  the  Department  "failed  to 
articulate  a  reasoned  analysis  justifying 
the  departure  from  its  established 
practice  of  amortizing  those  R&D 
expenses."  See  Micron  fat  28.  In 
contrast,  in  the  present  case,  the 
Department  has  specifically  articulated 
how  amortizing  and  deferring  R&D 
expenses  is  distortive.  Second,  the 
Department's  methodology  of  expensing 
R&D  is  no  longer  a  "departure  from  its 
established  practice."  "The  Department's 
established  practice  is  to  expense 
semiconductor  R&D  currently.  While 
the  Department,  prior  to  the  Final 
Determination,  in  the  cases  cited  by 
Hyundai  and  LG  (i.e..  cfVs  from  Korea, 
Pipe  from  Korva.  and  PET  Film  from 


Korea),  allowed  respondents  to  amortize 
R&D,  the  Department,  for  at  least  the  last 
six  years,  and  throughout  the  course  of 
this  proceeding,  has  constantly  requited 
that  respondents  recognize  R&D 
expenses  currently.  See,  e.g..  Final 
Determination,  58  FR  at  15472 
(Department  rejected  amortization  of 
R&D).  Final  Results  1996.  Final  Results 
1997  ID,  Final  Results  1997  (11).  and 
Final  Results  1996  (Department 
accepted  expensing  of  R&D  currently). 
See  also  SRAMsfrom  Korea.  63  FR  8934 
(February  23.  1998)  and  SRAMs  from 
Taiwan  (Department  accepted 
expensing  of  R&D  currently)  and 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  from  Taiwan.  64  FR  56308,  56319 
(October  19. 1999)  (Department  agreed 
that  "R&O  costs  should  be  expensed  as 
incurred").  Third,  the  substance  of  the 
issues  in  Micron  1  and  the  present  case 
are  different.  The  Micron  1  decision 
concerned  only  the  respondents' 
amortization  of  R&D  expenses,  while  the 
present  case  also  involves  the 
respondents'  practice  of  continually 
changing  how  they  recognize  R&D 
expenses. 

Hyimdai's  citation  to  Steel  Wire  Rod 
from  Canada  also  is  misplaced.  Steel 
Wire  Rod  from  Canada,  63  FR  at  9187, 
concerned  the  amortization  of  certain 
costs  relating  to  a  furnace  conversion, 
and  not  the  amortization  and  deferral  of 
R&D  costs,  as  in  the  present  case. 

We  disagree  with  LG  that  the 
Department  would  never  allow  a 
company  to  change  from  expensing  any 
cost  to  amortizing  that  cost  because  of 
the  reduced  cost  recognized  in  the 
transition  year.  The  Department 
evaluates  any  such  change  on  a  case  by 
case  basis.  In  the  present  case,  as 
explained  above,  we  foimd  that  the 
reduced  R&D  cost  recognized  by 
Hyundai  and  LG  tiu-ough  the 
amortization  and  deferral  of  their  R&D 
expenses,  and  resulting  allocation  of 
R&D  expenses  to  merchandise,  does  not 
reasonably  reflect  the  cost  of  producing 
the  subject  merchandise. 

Comment  2:  Cross-Fertilization  of 
RB-D.  Hyimdai  and  LG  argue  thai  the 
Department  erred  in  including  the  cost 
of  R&D  performed  for  non-memory  and 
non-DRAM  semiconductor  products, 
respectively,  in  the  cost  of  their  DRAMs. 
Hyundai,  citing  section  773(e)  of  the 
Act.  and  LG.  citing  section  773(f)(1)(A) 
of  the  Act.  argue  that  this  decision 
violates  the  statutory  requirements 
under  the  Act  thai  Commerce  calculates 
constructed  value  ("CV")  based  on  the 
production  and  general  expenses  related 
to  the  subject  merchandise  only. 
Hyundai,  citing  High-Tenacity  Rayon 
Filament  Yam  from  Germany.  60  FR 
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15897. 15899  (March  28, 1995).  Large 
Power  Transformers  from  Japan.  57  FR 
45767.  45768  (October  5.  1992). 
Sweaters  lVfio//y  or  in  Chief  Weight  of 
Man-Made  Fiber  from  the  Republic  of 
Korea,  55  FR  32659.  32671  (August  10. 
1990),  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al..  61  FR 
66472,  66491  (December  17,  1996)),  Oil 
Country  Tubular  Goods  from  Argentina. 
60  FR  33539,  33549  (June  28,  1995). 
High  Information  Content  Flat  Panel 
Displays  and  Display  Glass  Therefor 
from  fapan.  56  FR  32376.  32386  (July 
16. 1991).  and  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Taiwan.  54  FR  42543. 
42548  (October  17.  1989);  and  LG, 
additionally  citing  Lightweight  Polyester 
Filament  Fabrics  from  Korea.  48  FR 
49.679.  49.681  (Oct.  27.  1983).  Sfiop 
Towels  from  Bangladesh.  57  FR  3996. 
3998-99  (Feb.  3.  1992),  Erasable 
Programmable  Read  Onlv  Memories 
from  fapan.  51  FR  39.680.  39,685  (Oct. 
30. 1986)  and  Nippon  Pillow  Block  Sales 
Co.  V.  United  States.  17  CIT  276,  820  F. 
Supp.  1444  (1993):  further  argue  that, 
consistent  with  the  statute,  the 
Department's  long-standing  practice  has 
been  to  calculate  the  R&D  expense 
component  of  CV  on  the  most  product- 
specific  basis  possible,  and  to  exclude 
those  R&D  expenses  that  do  not  relate  to 
the  production  of  subject  merchandise. 
LG,  citing  Cost  Analysis  Under  the 
Antidumping  Law.  21  George  Wash.  J. 
Int'l  L.  &  Econ.  at  389.  notes  that  the 
Department  has  applied  this  practice 
without  distinction  to  semiconductor 
cases,  including  64K  DRAMs  From 
fapan.  51  FR  15,943.  15.948  (April  29. 
1986) 

Hyimdai  and  LG  add  that,  in  Micron 
I.  893  F.  Supp.  21.  27.  the  CIT  reversed 
the  .same  decision  to  include  non- 
subject  R&D  in  the  investigation  of  this 
caseliecause  it  was  imsupported  by 
substantial  evidence.  Hyundai  and  LG 
contend  that  nothing  has  changed  in 
this  review  that  would  justify  a  different 
result.  Hyundai  and  LG  maiiitain  the 
Department  has  provided  no  factual 
support  for  its  cross-fertilization  theorj' 
that  "the  subject  merchandise  benefits 
from  R&D  expenditures  earmarked  for 
non-subject  merchandise.  "  Hyundai  and 
LG  also  maintain  that  the  only  cross- 
fertilization  that  may  occur  is  that,  for 
Hyundai,  non-memory,  and  for  LG. 
SRAM,  semiconductor  R&D  may  benefit 
fixim  more  advanced  DRAM  R&D. 

Hyundai  and  LG  state  the 
Memorandum  from  Dr.  Murzy  Jhabvala 
to  U.S.  Department  of  Commerce/Office 
of  Antidumping  Compliance  regarding 
Cross-Fertilization  of  R&D  of 
Semiconductor  Memory  Devices 


("September  1997  Jhabvala  Memo"),  on 
file  in  the  CRU,  provides  no  substantial 
evidence  to  justify'  the  Department's 
decision.  Hyundai  and  LG  contend  that 
the  September  1997  Ihabvala  Memo  is 
general  and  conclusory.  and  argue  that 
the  September  1997  Ihabvala  Memo 
provides  no  evidence  specific  to  their 
R&D  and  operations.  Hyundai 
specifically  .slates  that  its  R&D  for  non- 
memory  devices  in  its  System  IC 
Laboratorj'  does  not  benefit  memory 
devices  because  of  the  fundamental 
differences  in  function,  design,  and 
production  between  non-memory  and 
memory  products.  LG  specifically 
argues  that  it  demonstrated  to  the 
Department  at  verification  thai  its 
DRAM  production  operations  do  not 
derive  any  benefit  from  the  R&D 
conducted  for  other  products.  LG  also 
argues  that  Mr.  Jhabvala's  qualifications 
as  set  forth  in  his  letter  do  not  reveal 
any  experience  in  DRAM  R&D  and 
production,  and  that  other  letters  by 
actual  experts  on  the  record  contradict 
his  opinion. 

Micron  argues  that  the  Department 
properly  accounted  for  the  cross- 
fertilization  of  semiconductor  R&D. 
Micron,  citing  to  Final  Results  1996.  61 
FR  al  20217-18.  Final  Results  1997  (2). 
62  FR  at  967.  Final  Results  1997  (3).  63 
FR  at  39823,  Final  ResulLs  1996.  63  FR 
al  50870.  SRAMs  from  Korea.  63  FR  at 
8938.  SRAMsfrom  Taiwan.  63  FR  at 
8925.  and  DRAMsfrom  Taiwan.  64  FR 
at  56319,  states  that  the  Department  has 
found  that  semiconductor  industry  R&D 
has  a  significant  "cross-fertilizing" 
effect  for  R&D  relating  to  all 
semiconductor  products  Micron  further 
argues  that  all  of  the  respondents' 
arguments,  including  those  relating  to 
the  Micron  I  decision,  were  rejected 
previously  by  the  Department  in  Final 
Results  1998  and  SRAMs  from  Korea. 

Micron  also  states  that  the  September 
1997  Ihabvala  Memo,  and  information 
that  Micron  placed  on  the  record, 
support  the  Department's  finding  on 
this  matter.  Micron  also  notes  that  the 
respondents  have  not  included  in  their 
case  briefs  any  direct  citations  to  any 
expert  opinion  to  support  their 
arguments  since  the  record  evidence 
supports  the  Department's  position. 

Micron  contends  that  the  Department 
has  not  departed  from  its  practice,  or  its 
statutory  obligations,  in  this  issue. 
Rather,  as  the  Department  explained  in 
SRAMs  from  Korea.  63  FR  at  8940.  the 
cost  calculations  in  the  present  review 
are  product-specific.  Micron  further 
points  out  that  Hyundai,  by  proposing 
to  allocate  R&D  on  broad  product  lines, 
memofy  and  non-memory,  has 
acknowledged  thai  its  R&D  expenses 
cannot  be  allocated  on  a  model-specific 


or  subject  merchandise-specific  basis. 
Moreover.  Micron  notes  that  the 
Department  stated  in  Final  Results  1998. 
.63  FR  at  50870.  that  it  is  not  bound  by 
the  way  a  company  such  as  Hyundai 
categorizes  its  costs. 

DOC  Position:  We  disagree  with 
Hyundai  and  LG  and  have  allocated  all 
semiconductor  R&D  expenses  over  tlie 
total  semiconductor  co.sl  of  goods  sold 
This  allocation  mcthodologj-  is  fully 
consistent  with  the  antidumping  statute 
and  the  R&D  calculations  we  have  used 
throughout  the  Korean  and  Taiwan 
DRAMs  and  SRAMs  proceedings. 

In  SRAMs  from  Korea,  we  noted  that, 
as  a  result  of  the  forward-looking  nature 
of  R&D  actiNities.  we  could  not  predict 
every  instance  where  SRAM  R&D  may 
influence  logic  products  or  where  logic 
R&D  may  influence  SRAM  products.  As 
a  result,  we  requested  that  Dr.  Murzy 
Ihabvala.  a  semiconductor  device 
engineer  at  the  National  Aeronautics 
and  Space  Administration  with  twenty- 
four  years  of  experience,  state  his  views 
regarding  any  potential  overlap  or  cross- 
fertilization  of  R&D  efforts  in  the 
semiconductor  industry.  In  fad.  Dr. 
Ihabvala  had  identified  in  another 
semiconductor  proceeding  before  the 
Department  areas  where  R&D  from  one 
type  of  .semicondudor  product 
influenced  another  semiconductor 
product  These  statements,  including 
the  September  1997  Jhabvala  Memo,  an- 
on the  record  of  this  review.  In  a 
statement  prepared  for  the  SRAMs  Final 
Determination.  Dr.  Ihabvala  stated  that: 

SRAMs  represent  along  with  DRAMs  the 
culmination  of  semicondurtor  research  and 
development.  Both  families  of  devices  have 
benefitted  from  the  advances  in  photo 
lithographic  techniques  to  print  the  fine 
geometries  (the  state-of-lhe-art  steppers] 
required  for  the  high  density  of  tmnsfstors 
'  In  addition  Id  achieve  higher  Btxess 
speeds  bipolar  (ECL  or  TTL)  output 
amplifier?  are  incorporated  dirertiy  on  chip 
with  the  CMOS  SRAM  memory  array,  a 
process  known  as  BiCMOS.  Further  efforts  to 
improve  speed  have  resulted  in  the 
combination  of  the  bipolar  ECL  technology 
with  CMOS  technology-  witli  silicon  on 
insulator  (SOU  technology. 

Clearly,  three  distinct  areas  of 
semiconductor  teijinology  are  coni-erging  to 
benefit  the  SRAM  device  performance.  There 
are  other  instances  where  previous 
technology  and  the  efforts  expendeil  to 
develop  tjiat  technologv  occurs  in  the  SRAM 
technology.  Some  examples  of  these  are  the 
use  of  thin  film  transistors  (TFTsl  in  SRAMs. 
advanced  metal  interconnect  systems, 
anisotropic  etching  and  filling  tochniques  for 
trenchUig  and  planarization  (CMP)  and 
implant  technology  for  retrograde  wHh 

See  September  8. 1 997.  Memorandum 
from  Mtu-zy  Ihabvala  to  US.  Department 
of  Commerce  regarding  "Cross 
Fertilization  of  Research  and 
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Development  of  Semiconductor  Memory 
Devices"  ("September  1997  Jbabvala 
Memo"). 

In  SRAMs  from  Korea,  we  disagreed 
with  Hyundai's  contention  that  we  must 
follow  Hyundai's  normal  accoimting 
records  which  categorize  RSd3  expenses 
by  project  and  product.  See  SRA\is 
from  Korea,  63  FR  at  8940.  We  disagree 
with  similar  contentions  from  LG  and 
Hyundai  in  this  review.  As  we  have  said 
in  the  past  (see.  e.g..  Final  Results  199B. 
63  FR  at  50870).  we  are  not  bound  by 
the  way  a  company  categorizes  its  costs, 
RftD  projects,  or  laboratory  facilities,  or 
by  the  company's  accounting  records 
that  we  review  at  verification  if  they  do 
not  reasonably  reflect  the  costs 
attributable  to  production  of  the  subject 
merchandise.  Moreover,  the  mere  fact 
that  R&D  projects  for  memory  and  non- 
memory  products  may  be  nm  in 
different  laboratories,  the  fact  that 
process  and  product  research  for 
memory  and  non-memory  products  may 
be  distinguished,  and  the  fact  that  each 
of  the  respondents  may  account  for 
these  R4D  projects  separately  in  their 
respective  books  and  records,  does  not 
address  the  issue  of  cross-fertilization  in 
semiconductor  R&D.  The  existence  of 
cross-fertilization  in  semiconductor 
R&D  is  the  central  theme  of  Dr. 
Jhabvala's  .many  statements  to  the 
Department.  Dr.  Jhabvala  offers  various 
examples  in  those  statements  to 
illustrate  that,  regardless  of  the 
accounting  or  laboratory  arrangements. 
the  research  results  or  developments  in 
the  processes  and  technologies  used  in 
the  production  and  development  of  one 
semiconductor  family  can  be  (and  are) 
used  in  the  production  and 
development  of  other  semiconductor 
families.  Dr.  Jhabvala  goes  so  far  as  to 
state  that  it  would  be  "unrealistic  to 
expect  researchers  to  work  in  complete 
technical  isolation  constantly 
reinventing  technology  that  might 
already  exist."  See  September  1997 
Ibabvala  Memo.  Hyundai,  in  contrast  to 
LG.  does  not  contest  the  Department's 
position  that  all  R&D  for  memory 
semiconductor  projects,  including 
SRAMs.  benefits  DRAMs.  Given  these 
facts,  we  do  not  believe  that  the 
reported  expenses  for  DRAM  R&D 
projects  reasonably  reflect  the 
appropriate  cost  of  producing  the 
subject  merchandise.  As  a  result,  we 
have  continued  to  allocate  all 
semiconductor  R&D  expenses  over  the 
total  semiconductor  cost  of  goods  sold, 
a  methodology  which  does  not  overstate 
costs,  but  which  we  believe  reasonably 
and  accurately  identifies  the  R&D 


expenses  attributable  to  subject 
merchandise. ' 

This  methodology  is  not  a  change  in 
the  Department's  approach  to  this  issue. 
It  is  the  Department's  long-standing 
practice  where  costs  benefit  more  than 
one  product  to  allocate  those  costs  to  all 
the  products  which  they  benefit.  See, 
e.g.,  SRAMs  frvm  Korea,  63  FR  at  8940. 
This  methodology  resijts  in  the 
calculation  of  product-specific  costs 
consistent  with  sections  773(e)  and 
773(f)(1)(A)  of  the  Act  because  we  have 
determined  that  DRAM-specific  R&D 
account  entries  do  not  by  themselves 
reflect  all  costs  associated  with  the 
production  and  sale  of  subject 
merchandise. 

Comment  3:  Level  of  Trade  ("LOT")/ 
CEP  Offset.  Micron  argues  that  in  two 
recent  decisions  the  CIT  held  that  the 
Department  must  perform  its  LOT 
analysis  based  on  unadjusted  starting 
prices  both  for  the  U.S.  sales  used  to 
calculate  CEP  as  well  as  the  home 
market  sales  used  to  calculate  NV.  See 
Borden.  Inc.  v.  United  States,  22  CIT  _, 
4  F.  Supp.  2d  1221  (1998);  Micron 
Technology,  Inc.  v.  United  Stales,  23 

CIT 40  F.  Supp.  2d  481 .  485-86 

(1999).  In  the  Pi^liminary  Results,  the 
Department  failed  to  do  this,  and 
instead  analyzed  the  LOT  of  the  home 
market  sales  based  on  the  unadjusted 
starting  prices  of  those  sales,  while 
analyzing  the  LOT  of  the  U.S.  sales 
based  on  the  "level  of  the  constructed 
sale  from  the  exporter  to  the  lafTiliatedl 
importer."  i.e..  the  prices  after 
adjustment  for  U.S.-related  selling 
expenses. 

using  this  analysis,  the  Department 
determined,  for  both  Hyundai  and  LG, 
that  the  home  market  and  U.S.  sales 
were  made  at  different  LOTs.  In  the 
absence  of  sales  at  more  than  one  LOT 
in  the  comparison  market,  the 
Department  found  it  could  not  quantify 
a  LOT  adjustment,  and  granted  a  CEP 
offset  adjustment  to  each  of  the  three 
respondents.  See  id.  The  Department 
declines  to  follow  Borden  on  the 
grounds  that  it  "is  not  a  final  decision." 
See  Level  of  Trade  Memorandum,  dated 
May  27. 1999.  However,  as  the  Borden 
and  Micron  decisions  both  establish,  the 
Department's  current  practice  is  in 
conflict  with  the  requirements  of  the 
statute.  When  the  Department  conducts 
a  corrected  LOT  analysis,  based  on 
unadjusted  starting  prices  in  both  the 
U.S.  and  the  comparison  markets,  it  will 
find  that  the  comparison  market  sales 


'  In  SflAWs/roiu  Kowa.  63  FR  at  8940.  and 
SRAMs/rom  Taiwan.  63  FR  il  6925.  w«  also 
di^i^raed  with  those  same  expert  opinions 
re^ittinf^  semicuaductor  R&D  that  LG  submitted  in 
this  review,  and  for  the  reasons  stated  above, 
continue  to  disagree  with  those  opinions. 


made  by  Hytmdai  and  LG  were  not 
made  at  a  more  advanced  LOT  than 
their  sales  in  the  United  States,  and 
therefore  there  is  no  basis  for  granting 
either  a  LOT  adjustment  or  a  CEP  offset. 

Hyundai  argues  that  the  Department 
has  ruled  that  Hyundai  has  been 
entitled  to  a  CEP  offset  in  each 
administrative  review  and  argues  that 
there  are  no  factual  reasons  why  the 
Department  should  reverse  its  long- 
standing practice.  The  Department  has 
consistently  ruled  that  the  LOT  of  CEP 
sales  must  be  based  on  the  adjusted  CEP 
price,  not  on  the  CEP  starting  price  as 
advocated  by  Micron.  See  DRAMs  from 
Taiwan  64  FR  at  56313  (October  19, 
1999).  Hyundai  argues  that  Petitioner's 
reliance  on  Borden  is  based  on  an 
incorrect  interpretation  of  the  statute. 
The  court  in  Borden  stated  that  the 
adjustments  to  CEP  must  be  disregarded 
in  defining  the  LOT  of  the  CEP  for 
purposes  of  the  offset.  However,  the 
adjustments  authorized  under  section 
772(b)  are  an  integral  part  of  the 
definition  of  the  statute  and  must  be 
adhered  to  when  determining  the 
adjusted  CEP  price  for  comparisons  and 
conducting  the  LOT  analysis.  Hyundai 
argues  that  the  adoption  of  the  court's 
reasoning  in  the  Borden  case  would 
resvilt  in  an  imfair  and  distorted  price 
comparison  that  is  contrary  to 
Congressional  intent. 

Hyundai  argues  that  it  has  established 
that  there  is  a  difference  between  the 
LOT  in  the  home  market  and  the  CEP 
LOT.  All  of  Hyundai's  U.S.  sales  are  on 
a  CEP  basis  and  its  bome  market  sales 
are  at  a  more  advanced  stage  of 
distribution  than  the  CEP  sales. 
Therefore,  a  CEP  offset  is  appropriate 
under  the  provisions  of  the  statute. 

LG  asserts  that  the  Department  made 
a  CEP  offset  correctly.  LG  also  maintains 
that  the  Department  should  not  apply 
the  Borden  case  to  the  instant  review. 
According  to  LG,  the  court  held 
mistakenly  that  the  Department's 
adjustments  to  CEP  starting  prices  (by 
removing  certain  expenses)  are 
inconsistent  with  section  773(a)(7)  of 
the  Act.  LG  claims  that  the  court 
believed  that  such  adjustments  distort 
the  LOT  analysis  and  that  this  "pre- 
adjustment"  creates  an  automatic  CEP 
offset  in  addition  to  any  CEP  offset  or 
LOT  adjustment  made  after  a 
comparison  of  adjusted  CEP  to  MM 
price.  LG  contends  that  the 
Department's  methodology  does  not 
create  a  "pre-adjustment"  and  correctly 
removes  from  the  starting  U.S.  price 
only  those  expenses  related  to  the  resale 
transaction  between  the  U.S.  affiliate 
and  the  unaffiliated  U.S.  customer. 

DOC  Position:  The  Department  agrees 
with  Hyundai  and  LG.  We  have 
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consistently  stated  that  the  statute  and 
the  SAA  support  analyzing  the  LOT  of 
CEP  sales  at  the  constructed  level  after 
expenses  associated  with  economic 
activities  in  the  United  States  have  been 
deducted,  pursuant  to  section  772(d)  of 
the  Act.  In  the  preamble  to  our  proposed 
regulations,  we  stated: 

With  respect  to  the  identincalion  oflevfll.s 
of  tiadi?.  some  commitnlalors  argued  that, 
consistent  with  past  practice,  (he  Departmtjnt 
should  base  level  of  trade  on  the  starling 
price  for  both  export  price  EP  and  CEP  sales 
.  .  .  The  Departinent  believes  that  this 
proposal  is  not  supported  by  the  SAA.  If  the 
starling  price  is  used  for  allll.S.  sales,  the 
Department's  ability  to  make  meeningful 
comparisons  at  the  same  level  of  trade  (or 
appropriate  adjustmenls  for  differences  In 
levels  of  U'ade)  would  be  severely 
undermined  in  cases  involving  CEP  sales  As 
noted  by  other  commentators,  using  the 
starting  price  to  determine  the  level  of  trade 
of  both  types  of  US.  sale.s  would  result  in  a 
finding  of  different  levels  of  trade  for  an  EP 
sale  and  a  CEP  sale  adjusted  to  a  price  thai 
reflected  the  same  selling  (unctions. 
Accordingly,  the  regulations  specify  Ihal  the 
level  of  trade  analyzed  for  EP  sales  is  that  of 
the  starting  price,  and  for  CEP  sales  it  is  the 
constructed  level  of  trade  of  the  price  after 
the  deduction  of  U.S.  selling  expenses  and 
profit. 

See  Proposed  Rule.  61  FR  at  7347. 

Consistent  with  the  above  position,  in 
those  cases  where  a  LOT  comparison  is 
warranted  and  possible,  the  Department 
normally  evaluates  the  LOT  for  CEP 
sales  based  on  the  price  after 
adjustments  are  made  under  section 
772(d)  of  the  Act.  See,  e.g..  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
.Assembled  or  Unassembled.  From 
lapan:  Notice  of  Final  Deterrriination  of 
Sales  at  Less  Than  Fair  Value,  61  FR 
38139,  38143  (July  23, 1996).  We  note 
that,  in  every  case  decided  under  the 
revised  antidumping  statute,  we  have 
consistently  adhered  to  this 
interpretation  of  the  SAA  and  of  the 
Act.  See,  e.g.,  Aramid  Fiber  Formed  of 
Poly  Para-Phenylene  Terephthalamide 
from  the  Netherlands:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  15766, 
15768  (April  9,  1996);  Certain  Stainless 
Steel  Wire  Rods  from  France: 
Preliminary  Result  of  Antidumping  Duty 
Administrative  Review.  61  FR  8915, 
8916  (March  6, 1996);  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  parts  Thereof  from 
France,  et  al.  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  25713,  35718-23  (July  8, 
1996). 

In  this  case,  in  accordance  with  the 
above  precedent,  our  instructions  in  the 
questionnaire  issued  to  respondents 


stated  that  constructed  LOT  should  be 
used.  All  respondents  adequately 
documented  the  differences  in  selling 
functions  in  the  home  and  in  the  U.S. 
markets.  Therefore,  the  Department's 
decision  to  gram  a  CEP  offset  to 
Hyundai  and  LG  was  consistent  with 
the  statute  and  the  Department's 
practice,  and  was  supported  by 
substantial  evidence  on  the  record. 
We  disagree  with  the  petitioner's 
interpretation  of  Borden  and  of  its 
impact  on  our  current  practice.  In 
Borden,  the  Ckjiut  held  that  the 
Department's  practice  to  base  the  LOT 
comparisons  of  CEP  sales  after  CEP 
deductions  is  an  impermissible 
interpretation  of  section  772(d)  of  the 
Act.  See  Borden.  4  F.  Supp.  2d  at  1236- 
38:  .see  also  Micron.  40  F.  Supp.  2d  at 
485-86.  The  Department  believes, 
however,  that  its  practice  is  in  full 
compliance  with  the  statute,  and  that 
the  court  decision  does  not  contain  a 
persuasive  statutory  analysis.  Because 
Borden  is  not  a  final  and  conclusive 
decision,  the  Department  has  continued 
to  follow  its  normal  practice  of  adjusting 
CEP  under  section  772(d)  of  the  Act, 
prior  to  starting  a  LOT  analysis,  as 
articulated  in  the  regulations  at  section 
351.412.  Accordingly,  consistent  with 
the  Preliminary  Determination,  we  will 
continue  to  analyze  the  LOT  based  on 
adjusted  CEP  prices,  rather  than  the 
starting  CEP  prices. 

Conmient  4:  Exchange  Rate 
Methodology.  Hyundai  and  LG  argue 
that  the  Department  failed  to  consider 
the  rapid  decline  in  the  value  of  the 
Korean  won  during  the  POR  when  it 
converted  won  to  U.S.  dollars.  The 
respondents  state  that,  in  Policy 
Bulletin  96-1,  the  Department 
acknowledged  the  need  to  apply  daily 
exchange  rates  in  administrative 
reviews  as  well  as  investigations  during 
periods  of  substantial  exchange  rate 
depreciation.  The  respondents  further 
point  out  that  in  two  recent 
administrative  reviews.  Steel  Wire  Rope 
from  Korea,  63  FR  67662,  67665 
(December  8,  1998),  (unchanged  at  Steel 
Wire  Rope  from  the  Republic  of  Korea. 
64  FR  17995  (April  13.  1999))  {"Steel 
Wire  Rope  from  Korea"),  and  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  Korea. 
64  FR  48767.  48774  (September  8, 
1999).  and  several  investigations, 
specifically  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  the  Republic  of 
Korea.  64  FR  30664.  30670  (June  8. 
1999),  Stainless  Steel  Round  Wire  from 
Korea.  64  FR  17342.  17343  (April  9. 
1999),  Stainless  Steel  Plate  in  Coils 
("SSPCIfrom  the  Republic  of  Korea.  64 
FR  15444. 15446  (March  31. 1999).  and 
Emulsion  Stvrene-Butodiene  Rubber 


fixtm  the  Republic  of  Korea.  64  FR 
14865.  14867-«  (March  29.  1999) 
["ESBRfrom  Korea"),  the  Department 
applied  the  modified  exchange  rate 
methodology.  The  respondents  contend 
that  the  same  circumstances  in  these 
cases  apply  to  this  case  because  the  POR 
includes  the  period  (at  the  end  of  1997) 
when  the  won  lost  over  40  percent  of  its 
value,  and  there  is  no  reason  why  the 
Department  should  adopt  any  different 
treatment  in  this  case.  Hyundai 
specifically  maintains  that  the 
Department  should  use  daily  won-dollar 
exchange  rates  for  home  market  sales 
matched  to  U.S.  sales  ocirurring  between 
November  1  and  December  31.  1997; 
and  should  also  use  the  average  of  the 
January  1  through  February  28,  1998 
exchange  rate  as  a  benchmark  for  US 
sales  occurring  between  those  dates. 
Micron  states  that  the  Department 
properly  applied  its  standard  exchange 
rate  methodology  in  the  preliminary 
results  of  the  review,  and  it  should 
adhere  to  that  standard  methodology  in 
the  final  results. 

DOC  Position:  We  agree  with  the 
respondents,  in  part.  Section  773A(a)  of 
the  Act  directs  the  Department  to  tise  a 
daily  exchange  rate  to  convert  foreign 
currencies  into  U.S.  dollars  unless  the 
daily  rate  involves  a  fluctuation.  The 
Department  considers  a  "fluctuation  "  to 
exist  when  the  daily  exchange  rate 
differs  from  the  benclunark  rate  by  2  25 
percent  or  more.  The  benchmark  is 
defined  as  the  moving  average  of  rales 
for  the  past  40  business  days.  When  we 
determine  a  fluctuation  to  have  existed, 
we  generally  substitute  th^benchmark 
rate  for  the  daily  rate,  in  accordance 
with  established  practice.  (An  exception 
to  this  rule  is  described  below.)  (For  an 
explanation  of  this  method,  see  Policy 
Bulletin  96-1;  Currency'  Conversions  (61 
FR  9434.  March  8.  1996).) 

Our  analysis  of  dollar-Korean-won 
exchange  rates  demonstrates  that  the 
Korean  won  declined  rapidly  in 
November  and  December  1997 
Specifically,  the  won  declined  more 
than  40  percent  over  this  two-month 
period.  The  decline  was.  in  both  speed 
and  magnitude,  many  times  more  severe 
than  any  change  in  the  dollar-won 
exchange  rate  during  recent  years,  and 
it  did  not  rebound  significantly  in  a 
short  time.  As  such,  we  determine  that 
the  decline  in  the  won  during  November 
and  December  1997  was  of  such 
magnitude  that  the  dollar-won  exchange 
rate  cannot  reasonably  be  viewed  as 
having  simply  fluctuated  at  thai  Ume. 
i.e..  as  having  experienced  only  a 
momentary  drop  in  value  relative  to  the 
normal  benchmark.  A(X»rdingly.  the 
Department  used  actual  daily  exchange 
rates  exclusively  in  November  and 
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December  1997.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Sheet  and 
Strip  from  the  Republic  of  Korea.  64  FR 
30664.  30670  (June  8,  1999)  {"SSSS 
from  Korea"). 

We  note,  however,  that  we  have 
refined  our  methodology  somewhat 
from  that  applied  in  SSSS  from  Korea. 
We  recognize  that,  following  a  large  and 
precipitous  decline  in  the  value  of  a 
currency,  a  period  may  exist  wherein  it 
is  unclear  whether  further  declines  are 
a  continuation  of  the  large  and 
precipitous  decline  or  merely 
fluctuations.  Under  the  circumstances  of 
this  case,  such  uncertainty  may  have 
existed  following  the  large,  precipitous 
drop  in  November  and  December  1997. 
Thus,  we  devised  a  methodology  for 
identifying  the  point  following  a 
precipitous  drop  at  which  it  is 
reasonable  to  presume  that  rates,  more 
than  2.25  percent  from  the  benchmark, 
were  merely  fluctuating.  Following  the 
precipitous  drop  in  November  and 
December  1997,  we  continued  to  use 
only  actual  daily  rates  until  the  daily 
rates  were  not  more  than  2.25  percent 
below  the  average  of  the  20  previous 
daily  rates  for  five  consecutive  days.  At 
that  point,  we  determined  that  the 
pattern  of  daily  rates  no  longer 
reasonably  precluded  the  possibility 
that  they  were  merely  "fluctuating". 
Using  a  20-day  average  for  this  purpose 
provides  a  reasonable  indication  that  it 
is  no  longer  necessary  to  refrain  from 
using  the  normal  methodology,  while 
avoiding  the  use  of  daily  rates 
exclusively  for  an  excessive  period  of 
time.  Accordingly,  from  the  first  of  these 
five  days,  we  resumed  classifying  daily 
rates  as  "fluctuating"  or  "normal"  in 
accordance  with  our  standard  practice, 
except  that  we  began  with  a  2(i-day 
benchmark  and  on  each  succeeding  day 
added  a  daily  rate  to  the  average  until 
the  normal  40-day  average  was  restored 
as  the  benchmark.  See  Notice  of  Final 
Results  of  Antidumping  Duty 
.'\dministrative  Review:  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand.  64  FR  56759.  56763,  October 
21.  1999.  See  also  Polyethylene 
Terephthalate  Film,  Sheet  and  Strip 
From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  Not  To 
Revoke  in  Part.  64  FR  62648.  62649 
(November  17.  1999). 

Applying  this  methodology  in  the 
instant  case,  we  used  daily  rates  from 
November  3, 1997,  through  lanuary  13, 
1998.  We  then  resumed  the  use  of  our 
normal  methodology,  starting  with  a 
benchmark  based  on  (he  average  of  the 
20  reported  daily  rates  from  January  14, 
1998.  We  used  the  normal  40-day 


benchmark  from  February  12, 1998,  to 
the  close  of  the  review  period. 

Comment  5:  Duty  Absorption. 
Hyundai  contends  that  the  finding  of 
duty  absorption  is  null  and  void 
because  the  Department  had  no 
authority  to  conduct  a  duty  absorption 
inquiry  in  this  administrative  review. 
Hyundai  maintains  that  section 
751(a)(4)  of  the  Act  "explicidy  limits" 
duty  absorption  inquiries  to 
administrative  reviews  initiated  2  years 
or  4  years  after  the  publication  of  an 
antidumping  duty  order,  and  that  this 
review  was  initiated  on  )une  29.  1998, 
five  years  after  publication  of  the 
antidumping  duty  order  in  this  case. 
Hyundai  also  maintains  that  section 
351. 213(j)(2)  of  the  Department's 
regulations,  which  provides  for  the 
Department  to  conduct  duty  absorption 
inquiries  for  transition  orders  (as 
defined  in  section  751(c)(6)  of  the  Act) 
in  reviews  initiated  in  1996  or  1998. 
caimot  authorize  the  conduct  of  a  duty 
absorption  inquiry.  Hyundai  states  that 
this  regulation  is  "direcdy 
contradicted"  by  section  751(a)(4)  of  the 
Act,  which  makes  no  exception  for 
transition  orders. 

Hyundai  further  argues  that  section 
751(c)(6)  of  the  Act.  which  defines 
transition  orders,  only  applies  to  section 
751(c)  of  the  Act,  which  establishes 
procedures  for  the  conduct  of  sun.set 
reviews.  Hyundai  states  that  section 
751(c)(6)  of  the  Act  has  no  relationship 
to  administrative  reviews  conducted 
under  section  751(a)  of  the  Act,  nor  to 
duty  absorption  inquiries  conducted 
under  section  751(a)(4)  of  the  Act. 

LG  argues  that  the  Department  may 
not  lawfiiUy  presume  that  duties  have 
been  absorbed  by  LG  without  record 
evidence  to  support  this  conclusion.  LG, 
citing  to  Extruded  Rubber  Thread  from 
Malaysia.  63  FR  2752,  2757  (March  16. 
1998)  and  Report  to  the  House  and 
Senate  Appropriations  Committees:  The 
Efficacy  of  Antidumping  Measures  in 
Related  Importer  Situations  (January  30, 
1998),  at  3,  states  that  Department 
presumes  that  absorption  is  occurring 
where  a  dumping  margin  is  found 
unless  the  U.S.  affiliates  customers 
have  promised  in  writing  to  pay  any 
antidtmiping  duties  imposed  on  the 
merchandise.  LG  further  states,  citing  to 
Id.  at  4  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Belgium.  63  FR 
2959,  2963-64  (January  20.  1998).  that 
the  Department  has  never  found  an 
instance  of  such  a  written  agreement 
that  is  acceptable.  LG  argues  that  it 
defies  commercial  reality  to  expect  a 
customer  to  agree  to  assume  such  a 
liability  for  antidumping  duties,  and  the 
Department's  establishment  of  an 
"effectively  irrebuttable  "  presumption 


that  duties  are  being  absorbed  "makes  a 
mockery"  of  the  duty  absorption  inquiry 
entrusted  to  the  Department  by 
Congress. 

Micron  argues  that  the  Department 
correctly  made  a  finding  of  duty 
absorption  for  Hyundai  and  LG.  Micron 
notes  that  both  respondents  imported 
the  subject  merchaiidise  through  their 
affiliated  U.S.  importers,  and  therefore, 
the  antidumping  duties  assessed  as  a 
result  of  this  review  will  be  paid,  in  the 
first  instance,  by  those  affiliated 
importers.  Micron  also  points  out  that 
the  Department  provided  Hyundai  and 
LG  with  an  opportxmity  to  submit 
evidence  that  unaffiliated  purchasers 
will  pay  the  antidumping  duties  to  be 
assessed  on  entries  during  the  review 
period,  and  neither  party  submitted 
such  evidence.  Micron  maintains  that, 
in  the  absence  of  any  evidence,  and  in 
the  light  of  the  "commercial  reality" 
noted  by  LG  under  which  no 
unaffiliated  customer  would  assume  the 
liability  for  these  assessments,  the 
Department  can  only  reasonably 
conclude,  based  on  record  evidence, 
that  duties  will  be  absorbed  by  Hyundai 
and  LG. 

Micron  argues  that  since  LG  explicitly 
declined  to  submit  any  evidence  on  this 
matter,  it  caiwot  now  argue  that  the 
Department  is  employing  an 
"inappropriately  high  evidentiary 
standard."  Micron  also  states,  in 
reference  to  Hyundai's  arguments,  that 
section  751(a)(4)  of  the  Act  does  not 
limit  the  Department's  authority  to 
make  a  duty  absorption  inquiry  in  the 
context  of  administrative  reviews 
conducted  in  those  years  not  referenced 
by  this  section.  Micron  further  argues 
that,  since  Hyundai  does  not  allege  any 
harm  arising  out  of  the  Department's 
conduct  of  this  inquiry,  it  has  no 
standing  to  complain  that  the 
Department's  conduct  is  ultra  vires. 

Micron  contends  that  the  Department 
explained  in  Final  Regulations,  62  FR  at 
27317-18,  that  its  interpretation  of 
section  751(a)(4)  of  the  Act,  under 
section  351.213(j)(2)  of  the  Department's 
regulations,  is  necessary  to  carry  out  the 
legislative  intent  of  the  statute,  i.e.,  to 
provide  the  relevant  information  to  the 
International  Trade  Commission  ( "ITC") 
in  connection  with  its  conduct  of  sunset 
reviews.  Micron  further  contends  that  if 
the  Department  had  adopted  Hyimdai's 
interpretation  of  the  Act,  then  the 
Department  would  have  had  the  option 
of  conducting  a  duty  absorption  inquiry, 
pursuant  to  Micron's  July  21, 1997 
request,  in  the  fourth  review  of  this 
proceeding. 

DOC  Position:  We  agree  with  Micron. 
With  regard  to  the  time  frame  in  which 
we  are  conducting  this  review,  section 
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351.213(j)(l)of  our  tegiUations.  in 
accordance  with  section  751(a)(4)  of  the 
Act.  provides  for  the  conduct,  upon 
request,  of  absorption  inquiries  in 
reviews  initiated  two  and  four  years 
after  the  publication  of  an  antidumping 
duty  order.  With  respect  to  transition 
orders,  the  preamble  to  the  proposed 
antidumping  regulations  explains  that 
reviews  initialed  in  1996  will  be 
considered  initiated  in  the  second  year, 
and  reviews  initiated  in  1998  will  be 
considered  initiated  in  the  fourth  year. 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  61  FR 
7308,  7317  (February  27,  1996).  Because 
this  order  has  been  in  effect  since  1993. 
this  is  a  transition  order  in  accordance 
with  section  751(c)(6)(C)  of  the  Act. 
This  being  a  review  initiated  in  1998 
and  a  request  having  been  made,  we 
have  made  a  duty  absorption 
determination  as  part  of  this 
administrative  review. 

We  believe  that  Congress.intended 
that  the  ITC  would  consider  the  issue  of 
duty  absorption  in  all  sunset  reviews.  In 
this  regard,  the  statutor>'  provision 
requiring  the  consideration  of  duty 
absorption  does  not  distinguish  between 
antidumping  orders  issued  after  January 
1, 1995,  and  transition  orders.  See 
section  752(a)(1)(D)  of  the  Act. 
Moreover,  in  all  of  the  legislative 
history.  Congress  explained  the 
implications  of  affirmative  duty- 
absorption  findings  iuid  clearly 
contemplated  that  such  findings  would 
be  considered  in  all  sunset  reviews.  See 
S.  Rep.103-412  at  SO  (1994).  See  also  H. 
Rep.  103-826  at  60-61  (1994) 
("Commerce  will  inform  the 
Commission  of  its  findings  regarding 
duty  absorption,  and  the  Commission 
will  take  such  findings  into  account  in 
determining  whether  injury  is  likely  to 
continue  or  recur  if  an  order  were 
revoked").  Thus,  we  have  made  a  duty 
aosorption  determination  as  part  of  this 
administrative  review.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings!  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan, 
Romania,  Sweden,  and  the  United 
Kingdom:  Final  Results  of  Antidumping 
Duty  Administrative  Re\iews.  64  FR 
35590,  3S601  (July  1, 1999)  ("/IfBs"). 

In  considering  methodologies  thai 
might  be  used  for  a  duly  absorption 
inquiry',  the  Department  sought  to  adopt 
one  that  would  comply  with  the  statute, 
as  well  as  one  that  woiUd  be 
administrabie  within  the  time  frame  of 
a  review  period  and  still  provide 
respondents  with  a  sufficient 
opportunity  to  cure  any  deficiencies. 
Tne  method  the  Department  adopted 
accomplishes  these  goals.  As  the 
Department  explained  in  AFBs,  64  FR  at 


35601 ,  the  "existence  of  a  margin  raises 
an  initial  presumption  thai  the 
respondent  and  ils  affiliated  importerls) 
are  absorbing  the  duty"  This  is  a 
reasonable  presumption  because  the 
continued  existence  of  dumping 
margins  indicates  that  the  producer  and 
its  affiliated  U.S.  importer  have  not 
adjusted  their  prices  to  eliminate 
diunping.  If  the  producer  has  not  set  its 
price  to  the  first  unaffiUated  U.S. 
customer  high  enough  to  eliminate 
dumping  and  the  affiliated  importer  is 
liable  for  payment  of  the  antidumping 
duties,  it  is  reasonable  to  presume  that 
the  producer  is  absorbing  the 
antidumping  duties.  The  reasonableness 
of  this  presumption  is  also  reflected  in 
the  SAA  at  885.  which  states  that  "the 
affiliated  importer  may  choose  to  pay 
the  antidumping  duty  rather  than 
eliminale  the  dumping."  In  sum.  the 
existence  of  dumping  gives  rise  to  a 
reasonable  presumption  that  the 
affiliated  importer  is  absorbing  dumping 
duties. 

As  in  previous  cases  where  the 
Department  has  found  duty  absorption 
[see,  e.g.,  AFBs),  this  is  an  instance 
where  the  existence  of  a  margin  raises 
an  initial  presumption  that  the 
respondent  and  its  affiliated  importer(s) 
are  absorbing  the  duty.  As  such,  the 
burden  of  producing  evidence  to  the 
contrary  shifts  to  the  respondent.  See 
Creswell  Trading  Co.,  Inc.  v.  United 
States,  15  F.3d  1054  (CAFC  1994).  Here 
the  respondents  have  not  placed 
evidence  on  the  record,  despite  being 
given  ample  time  to  do  so,  in  support 
of  their  position  that  they  and  their 
affiliated  importer(s)  are  not  absorbing 
the  duties.  In  fact,  as  noted  by  Micron, 
LG  explicitly  refused  to  do  so. 
Therefore,  because  Hyundai  and  LG 
submitted  no  information  showing  that 
their  respective  affiliated  importer  is  not 
absorbing  the  duties  for  this  FOR.  we 
find  thai  duty  absorption  occurred. 

Comment  6:  Cash  Deposit  Rate. 
Micron  argues  that  the  Department 
should  establish  a  single  cash  deposit 
rale  for  both  Hyundai  and  LG  in  the 
final  results  of  this  review,  at  a 
minimimi,  by  weight  averaging  the 
combined  dumping  margins  for 
Hyundai  and  LG.  Micron  asserts  that,  at 
the  end  of  the  current  FOR.  LG  was 
acquired  by  Hyundai  and  renamed 
Hyundai  Microelectronics,  and  based  on 
comments  in  a  letter  submitted  by  LG, 
the  merger  is  to  be  completed  in  October 
1999.  Micron  contends  that  one 
company  will  control  both  Hyundai  and 
LG's  fabrication  facilities,  and  that 
company  could  choose  to  designate  all 
of  its  exports  to  the  United  States  as 
being  from  whichever  respondent  in  the 


fifth  review  turns  out  to  have  the  lower 
duty  deposit  rate. 

Hyundai  argues  that  it  is  entitled  to  its 
own  cash  deposit  rate  based  exdusivclv 
on  the  Departmenl's  calculations  for 
Hyundai.  Hyundai  contends  that  the 
single  rate  advocated  by  Micron  would 
incorporate  any  adverse  FA  margin  that 
the  Department  might  impose  on  LG. 
and  Hyundai  should  not  be  penalized 
for  any  action  taken  with  respect  to  LG. 
Hyundai  maintains  that,  whatever 
decisions  the  Department  may  make 
concerning  LG.  Hyundai  had  no 
involvement  in  the  matters  alleged. 
Hyundai  states  that  there  has  been  no 
indication  of  any  diversion  or 
unreported  sales  by  Hyundai  in  the  six 
consecutive  times  that  Hyundai  has 
been  verified  since  this  case  began. 

H>-undai  further  argues  that  the 
Department  must  disregard  Micron's 
argument  because  it  relates  to  "matters 
that  allegedly  might  occur  well  beyond" 
the  end  of  the  curreni  POR.  Hyundai 
contends  that  Micron's  speculation  as  lo 
what  might  happen  after  the  merger  has 
no  support  on  the  record.  Hyundai  also 
contends  Ihat  if  one  company  controls 
both  companies'  fabrication  facilities, 
the  cash  deposit  rate  would  be  the  rate 
that  applies  lo  the  controlling  company, 
regardless  of  which  fab  produced  the 
DRAMs  or  how  the  companv  chose  to 
"designate"  the  origin  of  the  exports 

DOC  Position:  We  are  concerned 
about  the  implications  of  the  pending 
merger  of  Hyundai  and  LG  on  the 
efficacy  of  the  antidumping  duly  order 
on  DRAMs  from  Korea.  However, 
pursuant  to  Micron's  November  12. 
1999  request,  we  initiated  a  clianged 
circumstances  review  under  section 
751(b)  of  the  Act  to  address  the  cash 
deposit  issue.  Because  we  have  initiated 
a  separate  segment  of  this  proceeding  lo 
address  the  cash  deposit  issue,  we  will 
continue  to  issue  Hyundai  and  LG  their 
own  cash  deposit  rales  for  these  final 
results. 

Comment  7:  All  Others  Rale.  Micron 
claims  thai  the  Department  should 
correct  the  "all  others  "  rale  to  reflect  the 
revised  4.55  percent  rate  calculated  by 
the  Department  following  judicial 
review  of  the  original  less  than  fair 
value  ("LTFV")  determination.  See 
Micron  Technology,  Inc.  v.  United 
States,  117  F.3d  1386  (Fed.  Cir.  1997) 
In  its  notice  of  the  preliminary  results 
of  review  the  Department  stales  that  the 
"all  others"'  cash  deposit  rate  "will  be 
3.85  percent,  the  all  others'  rale 
established  in  the  LTFV  investigation." 
Preliminary  Results,  64  FR  at  30486. 
Therefore,  the  Department  "s  revised  ■all 
others"  rale  of  4.55  percent  has  become 
final  and  should  be  reflected  in  these 
final  results. 
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No  rebuttal  briefs  were  filed  in 
regards  to  this  issue. 

DOC  Position:  We  agree  with  the 
petitioner  and  have  corrected  the  "all 
others"  rate  to  reflect  the  revised  4.55 
percent  rate  calculated  by  the 
Department  following  judicial  review  of 
the  original  LTFV  investigation. 

Company-Speciflc  Issues 

A  Hyundai 

Comment  1 .  Use  of  Cost  of  Goods 
Sold  to  Calculate  R&D  Ratio.  Hyundai 
states  that  the  Department  greatly 
overstated  the  per  unit  R4D  costs 
allocated  to  each  product  bv  calculating 
Hyundai's  R&D  ratio  as  a  percentage  of 
cost  of  goods  sold  ("COGS")  rather  than 
as  a  percentage  of  cost  of  manufacturing 
("COM").  Hyundai,  citing  to  High 
Information  Content  Flat  Panel  Displays 
and  Display  Glass  Therefor  from  Japan. 
56  FR  32376.  32382  (July  16.  1991). 
contends  that  since  the  R&D  ratio  is 
applied  to  the  COM.  the  denominator 
for  the  R&D  ratio  should  also  be  the 
COM.  Hyundai  points  out  that  although 
the  Department  has  used  COGS  as  the 
denominator  for  the  R&D  ratio  in  other 
proceedings  including  DRAMs.  it  has 
not  stated  any  reason  why  COGS  is  a 
more  acceptable  denominator  than 
COM. 

Hyundai  maintains  that  it  is 
inconsistent  to  apply  a  COGS-based 
percentage  to  calculate  Hyundai's  R&D 
cost  since  R&D  is  considered  by  the 
Department  as  an  element  of  the  COM. 
and  the  Department  applies  the  R&D 
ratio  to  the  total  COM  of  each  product. 
Hyundai  notes  that  the  Department  used 
to  classifv'  certain  R&D  costs  as  G&A 
expenses,  but  now  classifies  all  R&D 
costs  as  manufacturing  costs.  Hyundai 
states  that,  in  contrast  to  R&D  expenses. 
G&A  expenses,  wbich  support  both 
sales  and  production,  could  reasonably 
be  compared  to  COGS  to  calculate  the 
G&A  ratio. 

Hyundai,  citing  the  Department's 
Antidumping  Manual  at  48.  and  DRAMs 
from  Taiwan.  64  FR  at  56312.  further 
notes  that,  in  the  G&A  ratio  calculation, 
the  Department  adjusts  COGS  to  make  it 
equivalent  to  COM  in  order  to  reflect  the 
same  category  of  costs  as  the  per  imit 
COM  to  which  this  ratio  is  applied. 
Hyundai  argues  that  if  it  is  appropriate 
to  adjust  the  COGS,  when  COGS  is  used 
as  the  denominator  for  a  ratio 
calculation,  to  align  it  more  closely  to 
the  COM.  then  it  is  accurate  and 
appropriate  to  use  COM  itself  as  the 
denominator,  which  has  been  calculated 
in  the  same  manner  as  the  per  unit  COM 
of  each  product.  Hyundai  also  contends 
that  the  Department's  minor  distinction 
between  COGS  and  COM  indicate  that 


the  use  of  COGS  as  the  denominator  is 
merely  for  administrative  convenience. 

Hyundai  further  argues  that  the 
propriety  of  the  Department's  practice  of 
using  COGS  to  represent  COM  depends 
entirely  on  the  presumption  that  the 
COGS  during  a  period  is  a  reasonably 
close  approximation  of  the  COM 
Hyundai  contends  that,  in  the  DRAM 
industry,  which  has  a  consistent  trend 
toward  higher  density  products  and 
strong  learning  curve  effects  on  costs, 
this  presumption  does  not  hold. 
Hvundai  explains  that,  during  a  period 
of  "rapid  generational  progress."  the 
cost  of  (new  generation)  DRAMs  that  are 
produced  during  this  period  is  higher 
than  the  cost  of  (old  generation)  DRAMs 
that  are  sold  during  this  period. 
Hyundai  states  that  consequently,  when 
total  current  R&D  expenses  are 
calculated  as  a  percentage  of  COGS 
rather  than  as  a  percentage  of  COM.  the 
R&D  ratio  is  inflated,  and  Hyundai's 
total  R&D  costs  are  overstated. 

Finally.  Hyundai  argues  that  the 
application  of  the  Department's 
standard  cost-of-production  ("COP") 
completeness  test  demonstrates  that  the 
use  of  COGS  as  the  denominator  in  the 
R&D  ratio  calculation  significantly 
overstates  Hyundai's  R&D  expenses. 
Hyundai  states  that  multiplying 
Hyundai's  total  semiconductor  COM  by 
the  Department's  calculated  R&D  ratio 
results  in  a  total  R&D  expense  that 
greatly  exceeds  Hyundai's  actual  R&D 
expense. 

Micron  argues  that  the  Department 
was  correct  to  use  the  CC)GS  instead  of 
COM  for  its  R&D  calculation,  as  is  the 
Department's  practice.  Micron  contends 
that  Hyundai  never  complained  before 
about  the  Department's  use  of  COGS 
instead  of  COM  in  its  R&D  calculation 
ratio,  and  is  only  complaining  now 
because  of  the  difference  between  its 
COGS  and  COM  figures.  Micron  also 
contends  that  the  difference  in  these 
figures  is  not  due.  as  Hyundai  claims,  to 
the  change  in  the  density  of  the  DRAMs 
that  it  produced,  but  is  due  to  a  certain 
proprietary  item  in  its  cost  accounting 
records. 

DOC  Position:  We  agree  with  the 
petitioner.  The  Department's  practice,  as 
we  have  carried  out  throughout  this 
proceeding,  is  to  calculate  the  R&D  ratio 
by  dividing  a  respondent's  R&D  expense 
by  the  respondent's  COGS.  See  e.g.. 
Final  Determination.  58  FR  at  15470. 
Final  Results  1997  (I).  62  FR  at  967. 
Final  Results  1997  (U).  62  FR  at  39823. 
and  Final  Results  1998.  63  FR  50870 
Set  also  DRAMs  from  Taiwan.  64  FT?  at 
56312.  We  calculate  this  ratio  based  on 
the  COGS,  or  a  modified  COGS,  and  not 
the  COM.  because  R&D  expenses,  like 
G&A  expenses,  are  incurred  for  the 


products  sold  during  a  period,  rather 
than  the  products  manufactured  during 
a  period.  Furthermore,  we  believe  that 
evaluating  whether  to  use  COGS  or 
COM  as  the  denominator  in  the  R&D 
ratio  fi^m  one  review  segment  to  the 
next  would  eliminate  significant 
consistency  and  predictability  in  our 
calculations. 

We  also  agree  with  the  petitioner  that 
the  record  does  not  support  Hyundai's 
assertions  that  the  difference  between 
its  COGS  and  COM  is  due  to  the  change 
in  the  densities  that  it  produces.  Rather, 
this  difference  is  duo.  in  part,  to  the 
proprietary  accounting  item  referenced 
by  Micron. 

Comment  2:  Double-Counting  of  R&D. 
Hyundai  argues  that  the  Department 
double-counted  certain  R&D  expenses 
incurred  by  Hyundai  Electronics 
America,  Inc.  ("Hyundai  America  "). 
Hyundai  states  that  the  Department 
included  Hyundai  America's  actual 
expense  for  certain  R&D  projects,  as 
well  the  amount  that  Hyundai  paid  to 
Hyundai  America  to  reimburse  it  for 
these  expenses.  Hyundai  explains  that  it 
did  not  itself  offset  these  expenses  in  its 
response  because  these  expenses  were 
classified  as  long-term  R&D.  and  not 
included  by  Hytmdai  in  the  current  year 
R&D  calculation.  Hyundai  states  that  the 
double-counting  occurred  when  the 
Department  included  all  of  Hyundai's 
expenditures  on  long-term  projects  in 
currant  year  production  costs. 
Consequently,  Hvundai  maintains  that  if 
the  Department  decides  to  continue 
expensing  all  of  Hyundai's  R&D 
expenses  incurred  in  1997,  then  the 
Department  should  either  exclude  the 
expenses  at  issue  from  Hyundai's  R&D 
costs,  or  offset  Hyundai  America's  R&D 
expenditures,  to  avoid  double-counting. 

Micron  did  not  comment  on  this 
issue. 

DOC  Position:  We  disagree  with 
Hyundai  that  the  record  evidence 
demonstrates  that  we  double-counted 
certain  R&D  expenses  incurred  by 
Hyundai  America,  and  reimbursed  by 
Hyimdai.  Hyundai  America's  financial 
statement  indicates  that  Hyundai 
America  received  revenue  from 
Hyimdai  for  R&D  services  (see  exhibit 
17  of  Hyundai's  October  8, 1998  section 
A  response).  However,  the  record 
evidence  does  not  demonstrate  that 
Hyundai's  R&D  expenses  include  any 
payments  to  Hyundai  America. 
Therefore,  we  cannot  confirm  that  any 
R&D  expense  has  been  double-counted 
and  have  made  no  changes  in  our 
calculations  with  respect  to  this  issue 
from  our  preliminary  results. 

Comment  3:  Offset  for  Long-Term 
hiterest  Income.  Hyundai  argues  that  the 
Department  improperly  denied  an  offset 


for  long-term  interest  income  earned  on 
restricted  bank  deposits.  Hyundai  states 
that  the  interest  income  at  issue  was 
earned  by  Hyundai  on  (1)  collateral  that 
Hytmdai  is  required  to  maintain  on 
deposit  at  banks  in  order  to  obtain  loans 
(o  finance  ciurent  operations;  and  (2) 
deposits  with  insurance  companies  that 
can  only  be  used  to  pay  retirement 
benefits.  Hyundai  states  that,  in  both 
cases,  the  income  is  not  derived  from 
long-term  investments,  but  is  directly 
tied  to  the  current  ooerations  of  the 
company.  Citing  to  Final  Determination, 
58  FR  at  15473,  and  The  Timken 
Company,  v.  United  States.  809  F.  Supp. 
121.  at  125  (1992).  Hyundai  contends 
that  the  Department  grants  adjustments 
for  interest  income  that  is  earned  on 
compensating  deposits  because  such 
income  is  related  to  current  operations; 
and  that  the  Department  previously 
granted  Hyundai  an  adjustment  for 
interest  income  related  to  current 
operations.  Hyundai  maintains  that, 
since  the  income  derived  from  these 
deposits  reduces  the  cost  of  the  related 
loans,  the  interest  earned  from  those 
deposits  should  be  used  to  offset 
Hyundai's  interest  expense. 

Hyuindai  explains  tnat  some  of  the 
deposits  at  issue  are  not  investments, 
but  a  prerequisite  for  receiving  loans 
from  the  Korea  Development  Bank. 
Hyundai  states  that  the  use  of 
compensating  deposits  enabled  Hyundai 
to  receive  a  lower  effective  interest  rate 
fit)m  the  banks,  and  thus  directly 
affected  the  interest  expense  that 
Hyundai  incurred  for  financing  current 
operations  during  the  POR.  Hyimdai 
maintains  that,  since  these  deposits  are 
an  integral  part  of  the  relevant  loans, 
and  since  the  Department  considers  all 
financing  costs  to  be  related  to  current 
operations,  then  the  interest  earned  on 
the  deposits  is  directly  related  to  current 
operations,  regardless  of  the  period  of 
time  over  which  the  deposits  are 
maintained. 

Hyundai  further  explains  that  the 
other  deposits  at  issue  are  held  at  life 
insurance  companies  to  fund  accrued 
severance  benefits.  Hyundai  states  that 
it  makes  these  deposits  in  order  to  claim 
the  total  amount  of  severance  benefits  as 
a  tax-deductible  expense.  Hjundai 
contends  that,  since  the  severance 
benefits  themselves  are  included  in  the 
labor  expense  element  of  Hytmdai's 
COM.  the  income  earned  fiijm  these 
deposits  of  severance  benefits  is  directly 
related  to  current  operations. 

Hvundai.  citing  to  Gulf  States  Tube 
Div.  OfQuanex  Corp.  v.  Vtuted  States, 
981  F.  Supp.  630.  643  (CIT  1997)  and 
Recent  Stitches  in  the  Department  of 
Commerce's  Cost  of  Production 
Analysis:  MMF  Sweaters  Antidumping 
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Case  and  Commerce's  Treatment  of 
Interest  Expense.  25  George  Wash.  (. 
Int'l  L  (1991).  also  contends  that  the 
Department  allows  respondents  an 
offset  for  interest  income  on  long-term 
deposits  that  are  related  to  current 
operations.  Hyimdai  also  notes  that,  in 
fact,  the  Department  has  granted  offsets 
for  long-term  "compensating  "  deposits 
because  such  deposits  are  related  to  the 
cost  of  borrowing  funds  for  current 
operations. 

Micron  argues  that  the  Department 
should  not  make  any  adjustment  for 
Hyundai's  claimed  offset  for  interest 
income.  Micron,  citing  to  Final 
Determination.  58  FR  at  15473, 
contends  that  the  Department  only 
previously  granted  Hyundai  an  offset  for 
interest  income  earned  on  short-term 
assets.  Micron  further  maintains  that  a 
respondent  must  show  at  verification 
that  deposits  are  compensating  balances 
tied  to  loans  in  order  to  receive  an  offset 
for  interest  earned  on  such  deposits,  and 
that  the  verification  report  and 
preliminary  calculation  memorandum 
indicate  that  the  Department  was  not 
satisfied  that  Hyundai  had  shown  this. 

Micron  also  contends  that  the 
severance  insurance  deposits  are  not 
connected  to  loans  at  all.  but  represent 
Hyundai's  funding  of  accrued  severance 
benefits.  Micron  states  that  the 
classification  of  the  insurance  balance 
as  a  restricted  deposit  does  not  qualify 
it  as  a  compensating  balance  (for  a  loan). 
Micron  concludes  that  Hyundai  has  not 
demonstrated  that  the  interest  earned  on 
the  insurance  deposit  is  in  any  way  tied 
to  interest  expense,  and  that  the 
Department  should  continue  to  exclude 
the  claimed  interest  income  from  the 
offset  to  H)nmdai's  interest  expense  rate. 
DOC  Position;  We  agree  with  Hyundai 
in  part,  and  with  Micron  in  part.  Upon 
further  review  of  cost  verification 
exhibit  2.  and  Hyundai's  1997 
consolidated  financial  statement,  which 
specifically  mentions  that  "certain  bank 
deposits  are  pledged  as  collateral  for 
long-term  debt, "  we  agree  with  Hyundai 
that  its  long-term  restricted  deposits  at 
issue  with  the  Korea  Development  Bank 
are  an  integral  part  of  certain  loans  from 
that  Bank.  Since  the  income  derived 
from  these  deposits  are  directly  related 
to  specific  loans,  the  interest  earned 
from  those  deposits  should  be  used  to 
offset  Hyundai's  interest  expense  for  the 
same  loans.  Additionally,  we  agree  with 
Micron  that  the  severance  insurance 
deposits  are  long-term  investments  thai 
represent  Hyundai's  funding  of  accrued 
severance  benefits.  These  severance 
insurance  deposits  are  simply  a  source 
of  funds  from  wbich  Hyundai  funds 
severance  benefits,  and  are  only  held  by 
Hyundai  as  restricted  deposits  to  allow 


Hyundai  to  claim  a  tax  deduction. 
Accordingly,  we  have  only  offset  the 
interest  &x)m  the  deposits  at  issue  with 
the  Korean  Development  Bank  against 
Hyundai's  interest  expense. 

B.LG 

Comment  l:lG's  Knowledge  of  U.S. 
Sales;  Mexico.  LG  asserts  that,  in  its 
relationship  with  a  Mexican  client,  it 
requested  a  variety  of  proof  of  dehver>' 
("POD's")  to  determine  that  the  DRAMs 
were  actually  destined  for  Mexico.  LG 
states  that  it  believed  reasonably  and  in 
good  faith  that  this  customer  was  a 
legitimate  third  country  purchaser  of  LG 
DRAMs  with  ample  ability  to  consume 
them  and  to  market  LG's  products  in 
Mexico.  Latin  America,  as  well  as  in 
other  third  country  markets 

LG  alleges  that  token  together,  the 
facts  on  the  record  demonstrate  that  it 
was  the  unsuspecting  victim  of  Customs 
fraud,  including  the  alteration  and 
falsification  of  LG  invoices,  and  the 
unlawful  diversion  of  LG  products  into 
the  United  States.  LG  claims  that  there 
is  overwhelming  evidence  that  it  did  not 
have  knowledge.  Thus.  LG  contends 
that  the  Department  has  no  lawful  basis 
to  attribute  the  illegally  diverted 
shipments  to  LG  and  to  include  such 
shipments  as  "unreported  U.S.  sales  "  in 
the  calculation  of  LG's  dumping  margin 

To  support  its  argument.  LG  cites 
Tapered  Roller  Bearings  from  China. 
where  the  petitioner  in  the  case  argued 
that  the  Department  should  reclassify 
third  counOy  transactions,  placed  by  a 
U.S.  firm,  as  U.S.  sales.  The  Department 
disagreed  and  considered  these 
transactions  as  sales  to  a  third  country, 
stating  "the  Act  requires  that  the 
producer  of  the  merchandise  know,  at 
the  time  of  sale  to  the  reseller,  the 
country  to  which  the  reseller  intends  to 
export  the  merchandise  in  order  for  the 
Department  to  treat  sales  to  a  reseller  as 
sales  to  the  United  States."  LG  points 
out  that  the  Department  made  no 
inquiry  as  to  whether  the  respondent 
"should  have  known  "  that  the  goods 
were  destined  for  U.S.  consumption. 

According  to  LG.  the  Department 
applies  its  knowledge  test  to  a 
respondent  at  the  time  of  sale,  not  later. 
For  example,  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Manganese  Sulfate  From  the 
People's  Republic  of  China.  60  FR  51255 
(1995)  ("Afongonese  Sulfate"),  the 
Department  determined  that  a 
transaction  was  not  a  U.S.  sale  where 
the  respondent  learned  that  the 
merchandise  it  sold  to  a  third  countr>' 
trading  company  was  ultimately 
destined  for  the  United  Stales  "at  the 
time  of  shipment,  after  the  sale  had 
already  been  made."  Similarly,  in  Pure 
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Magnesium  from  the  Hussian  Federation 
["Magnesium"),  the  Department  treated 
certain  sales  as  third  country  exports, 
even  though  the  respondent  later 
learned  that  some  of  these  exports  were 
sold  to  U.S.  customers,  because  "this 
knowledge  always  came  after  (the 
respondent)  had  sold  the  merchandise." 
LG  maintains  that  in  neither  of  these 
cases  did  the  Department  suggest  that 
the  sales  could  have  been  deemed  U.S. 
sales  by  the  respondent  if  the 
respondent  "should  have  known"  the 
ultimate  destination  was  the  United 
Stales,  notwithstanding  evidence  on  the 
record  from  which  such  a  conclusion 
might  have  been  drawn. 

According  to  LG.  the  CIT,  in  NSK  Ltd. 
v.  United  States  ("SSK"),  explicitly 
confirmed  that  the  antidumping  law 
mandates  the  knowledge  test  as  applied 
by  the  Department  in  these  prior  cases. 
In  NSK.  the  Department  classified 
Honda  as  a  reseller  after  concluding  that 
Honda's  Japanese  suppliers  were 
unaware  of  the  ultimate  destination  of 
the  merchandise  they  sold  to  Honda. 
The  Court  agreed,  emphasizing  the 
statutory  language  and  legislative 
history  upon  which  the  Department's 
knowledge  test  is  based.  Specifically, 
the  Court  quoted  the  portion  of  the 
statute  which  states  that  U.S.  purchase 
price  is  "the  price  at  which 
merchandise  is  purchased,  or  agreed  to 
be  purchased,  prior  to  the  date  of 
importation,  from  a  reseller  or  the 
manufacturer  or  producer  of  the 
merchandise  for  exportation  to  the 
United  States."  The  Court  cited  the 
legislative  history  to  this  provision: 

If  A  producer  knew  that  ttie  merchandistf 
was  intended  for  sale  to  an  unrelated 
purchaser  in  the  United  Slates  under  terms 
of  sale  fued  on  or  before  the  date  of 
importation,  the  producer's  sale  price  to  an 
unrelated  middleman  will  be  used  as  the 
purcha.se  price. 

LG  states  that  the  NS/C  Court 
acknowledged  that  the  Department's 
knowledge  test  requires  a  "high 
standard"  which  could  possibly  be 
exploited  by  "the  "perfect"  scenario, 
where  a  reseller  hides  the  ultimate 
destination  of  its  purchases  from  its 
foreign  suppliers,'"  but  found 
nevertheless  that  "such  a  standard  is 
necessary  to  fulfill  the  statutory  intent 
that  piurhase  price  be  based  on  sales  of 
goods  sold  abroad  with  the  intent  of 
being  exported  to  the  U.S."'  According 
to  LG.  both  the  stress  on  the  word 

"knew"'  in  the  quoted  legislative  history 
and  the  Court's  emphasis  on  the 

"intent"  of  the  seller  make  clear  that  the 
U.S.  sales  may  not  be  attributed  to  the 
foreign  producer  if  the  producer  did  not 
actu^ly  know  that  the  United  States 


was  their  destination,  even  if  in 
retrospect  it  appears  to  an  outside 
observer  that  the  producer  should  have 
known  that  the  goods  would  reach  the 
United  States.  The  Court  ruled  that  this 
sort  of  generalized  suspicion  is  not 
sufficient:  'the  suppliers  must  have 
knowledge  that  particular  sales  are 
destined  for  import  into  the  U.S." 

LG  asserts  that,  in  INA  Walzlager- 
Schaeffler  KG  v.  United  Stales  {"INA"). 
the  CfT  noted  again  the  strict 
requirement  for  particularized 
knowledge  before  U.S.  sales  may  be 
attributed  to  a  foreign  producer.  After 
reviewing  the  Department's  "knew  or 
should  have  known"  test,  the  Coiui 
reiterated  that  this  test  applies  only 
under  the  NV  section  of  the  law: 

This  decision  is  not  intended  to  alter  the 
standard  for  imputed  knowledge  pursuant  to 
19  U.S.C.  1677albl.  As  both  FAC  and 
Commerce  acknowledge,  .section  1677a(bl 
requires  knowledge  that  the  merchandise  is 
purchased  from  a  reseller  for  exportation  to 
the  United  States  •   •   ".  Under  19  U.S.C. 
1677b(a)  it  is  not  necessary  for  the 
respondent  to  have  knowledge  that  all  of  the 
merchandise  sold  is  destined  for  the  United 
Stales  in  order  to  impute  knowledge  that  the 
sales  were  not  intended  for  home 
consumption. 

LG  states  that,  in  Tapered  Roller 
Bearings  and  Parts  Thereof  from  China 
["TRBs  ID.  the  Department  had 
occasion  to  consider  the  ""perfect" 
scenario  envisioned  by  the  Court  in 
NSK.  In  TRBs  II.  the  petitioner  argued 
that  suppliers  "knew  or  had  reason  to 
know"'  that  sales  to  a  reseller  were 
destined  for  the  United  States  because 
TRBs  sold  to  the  U.S.  market  were  all 
identified  with  the  suppliers  trade 
name,  constituting  "sufficient  evidence 
on  the  record  for  the  Department  to 
impute  knowledge  on  behalf  of  the 
suppliers."'  In  response,  the  reseller 
argued  that  "NSK  requires  the 
Department  to  find  evidence  of  actual 
knowledge  that  particular  sales  were 
destined  for  importation  into  the  United 
States."  In  response  to  these  arguments, 
the  Department  held: 

Lacking  evidence  of  actual  knowledge  that 
particular  sales  were  destined  for  the  United 
States,  we  cannot  assume  such  knowledge, 
regardless  of  general  knowledge  that  some 
merchandise  was  intended  for  exportation  to 
the  United  States. 

LG  argues  that  the  Department  in 
TRBs  U  recognized  that  even  when  a 
reseller  hides  the  ultimate  destination  of 
its  purchases  from  its  foreign  supplier, 
and  there  is  no  evidence  that  the  foreign 
supplier  had  actual  knowledge  that 
pariicular  sales  were  destined  for  the 
United  States,  the  Department  may  not 
attribute  the  resulting  U.S.  sales  to  the 
supplier,  regardless  of  whether  the 


supplier  "'should  have  known"  or  "had 
reason  to  know""  that  the  goods  would 
be  resold  into  the  United  States. 

Finally,  in  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Ukraine.  62  FR 
61.754,  61,760  (Nov.  19, 1997) 
{"Ukraine  Plate"),  the  Department 
excluded  diverted  sales  where  the 
respondent  producer.  Ilyich,  argued  that 
it  made  the  sales  "believing  they  were 
destined  to  third  countries  and  had  no 
knowledge  that  these  sales  were 
ultimately  destined  for  the  United 
States.""  "The  Department  stated  ""lilt  is 
the  Department's  practice  to  include  as 
U.S.  sales  only  those  sales  known  by  the 
producer/exporter  to  be  destined  for  the 
United  States  at  the  time  of  sale  and 
delivery  "  and  determined  that  "these 
originally  non-U. S.  bound  shipments 
were  delivered  to  the  U.S.  without  prior 
knowledge  of  Ilyich.  Therefore, 
consistent  with  *   *   "  Department 
practice,  we  have  not  included  the 
pirated  sales  in  the  final  margin 
calculation. " 

LG  states  that  the  Department  cited 
Yue  Pak,  Ltd.  v.  United  States.  Slip  Op. 
ge-e."!  at  9  ("CIT"),  affd.  1997  U.S.  App. 
LEXIS  5425  (Fed.  Cir.  1997)  {"Yue Pak") 
in  the  fourth  review  final  results  in 
support  of  its  contention  that  U.S. 
resales  may  be  charged  to  a  supplier  that 
did  not  know,  but  should  have  known, 
that  the  United  States  was  the  ultimate 
destination  of  its  shipments.  But. 
according  to  LG.  Yue  Pak  fails  to 
support  the  Departments  legal  theory. 
First,  no  party  in  that  case  argued  that 
imder  the  antidumping  law  "should 
have  known'"  is  not  a  sufficient  standard 
for  attribution  of  U.S.  sales,  and  the 
Court  was  thus  not  presented  with  the 
relevant  issue.  Second,  from  the  facts 
cited  by  the  Court,  it  is  apparent  that  the 
record  evidence  established  that  the 
suppliers  knew  that  the  merchandise 
was  destined  for  the  United  States;  the 
Court's  references  to  whether  the 
suppliers  should  have  known  are  thus 
dicta.  Third,  neither  of  the  cases  cited 
by  the  Court  for  its  interpretation  of 
section  772(b)  of  the  Act,  19  U.S.C. 
1677a(b).  see  20  CIT  at  498.  support  the 
"should  have  known'"  theory;  rather, 
both  cases  clearly  state  that  the  supplier 
must  know  that  the  merchandise  is 
destined  for  the  United  States.  Finally, 
to  the  extent  that  Yue  Pak  is  contrary, 
it  has  been  overruled  by  the  CITs  later 
disposition  of  this  issue  in  NSK  and 
INA.  both  of  which  make  clear  that 
section  772(b)  of  the  Act.  19  U.S.C. 
1677a(b)  and  its  legislative  history  allow 
U.S.  sales  to  be  charged  to  a  producer 
only  ""(i)f  a  producer  knew  that  the 
merchandise  was  intended  for  sale  to  an 
imrelated  purchaser  in  the  United 
States.'" 


In  sum.  IC  asserts  that  the  CIT  has 
clearly  and  consistently  held,  in  line 
with  the  consistent  practice  of  the 
Department,  that  the  Department  may 
treat  third  country  sales  as  U.S.  sales  of 
a  producer  only  if  the  producer  knew, 
at  the  time  of  sale,  that  those  particular 
sales  were  destined  for  the  United 
States.  LG  contends  that  there  is  no 
evidence  on  the  record  that  thev 
actually  knew  that  its  sales  were 
destined  for  the  United  States.  Thus,  it 
was  unlawful  for  the  Department  in  the 
preliminary  results  to  consider  the 
diverted  shipments  to  have  been  U.S. 
sales  of  LG. 

LG  argues  that  the  circumstances  of 
the  sales  to  its  Mexican  customer  did 
not  provide  LG  vrith  knowledge  that  the 
diverted  sales  were  destined  for 
importation  into  the  United  Slates. 
.  According  to  LG,  in  the  fourth  review 
final  results,  as  in  other  cases  cited 
above,  the  Department  suggested  that 
the  diverted  transactions  be  deemed 
U.S.  sales  of  LG.  regardless  of  whether 
LG  knew  the  shipments"  final 
destination,  because  LG  sometimes  dealt 
directly  with  the  customer"s  U.S.  parent 
company  and  because  it  arranged  for  the 
DRA!Ms  to  be  shipped  in  bond  through 
the  United  States.  This  argument,  LG 
maintains,  is  contrar>'  to  niunerous 
Department  precedents. 

LG  contends  that  the  shipment  route 
chosen  by  LG"s  customer  is  simply  not 
relevant  to  the  question  of  whether  LG 
knew  the  ultimate  destination  of  the 
merchandise.  According  to  LG,  the 
relevant  inquiry  is  what  LG  knew  at  the 
time  of  sale  about  the  goods'  final 
destination,  not  what  route  the  goods 
traveled  to  get  there. 

LG  asserts  that  the  Department  has 
many  precedents  on  this  issue  which 
uniformly  hold  that  dealings  with  a  U.S. 
company  or  a  shipment  route  through 
the  United  States  do  not  transform  a 
third  cotmtry  sale  into  a  U.S.  sale.  LG 
maintains  that,  in  Magnesium,  the 
Department  ""found  nothing  to  indicate 
any  unreported  instances  of 
merchandise  being  sold  with  the 
knowledge  at  the  time  of  sale  that  the 
ultimate  destination  was  the  United 
Slates."  and  refused  to  reclassify'  as  U.S. 
sales  certain  third-country  sales  with 
purchase  orders  placed  by  a  U.S.  firm, 
determining  that  purchase  orders  placed 
by  a  U.S.  company  do  not  constitute 
evidence  that  the  respondent  had 
knowledge  the  sale  was  destined  for  the 
United  States.  Likewise,  in  Manganese 
Sulfate  from  China,  the  Department 
determined  that  a  transaction  was  not  a 
U.S.  sale  even  where  (1)  the  bill  of 
lading  listed  the  destination  as  a  U.S. 
port:  (2)  PRC  Customs  export  statistics" 
printout  of  exports  to  the  United  States 


showed  that  this  shipment  was  sent  to 
the  United  States;  and  (3) 
correspondence  from  a  New  York 
company  regarding  this  shipment  was 
dated  before  the  issuance  of  the  sales 
contract. 

LG  argues,  contrary  to  the 
Department's  conclusion  that  LG's  sales 
to  the  Mexican  customer  "were  shipped 
by  LG  directly  to  the  United  States." 
that  the  undisputed  facts  on  the  record 
show  that  the  customer's  purchases 
from  LG  were  transported  by  its  freight 
forwarder  from  arrival  in  the  United 
States  in  bond,  just  as  the  Mexican 
customer  had  agreed.  LG  asserts  that  the 
Department  is  prohibited  from  treating 
goods  transported  in  bond  as  U.S.  sales 
for  purposes  of  the  antidumping  law 
because  in-bond  entries  do  not  enter  the 
Customs  territory  of  the  United  States 
for  consumption.  LG  maintains  that  in 
Titanium  Metals  Corp.  v.  United  States. 
19Cmi43.901  F.  Supp,  362.  364 
(1995)  {"Titanium  Sponge"),  the  CIT  has 
explicitly  confirmed  this  point,  holding 
that  goods  entered  for  transportation  in 
bond  are  not  entered  for  consumption, 
and  thus  cannot  be  included  in  the 
dumping  margin  calculation,  because 
the  law  restricts  the  assessment  of 
antidumping  duties  to  merchandise 
entered  or  vrithdrawn  from  warehouse 
for  consimiptioo. 

Further.  LG  claims  that  the 
Department's  interpretation  of 
Persulfales  from  the  PRC("Persulfates") 
is  viTong  and  entirely  contradicts  the 
proposition  that  sales  may  not  be 
considered  to  be  U.S.  sales  by  the 
supplier  unlSss  (i)  the  supplier  had 
actual  knowledge  that  the  goods  would 
be  resold  to  the  United  States,  and  (ii) 
the  goods  actually  entered  the  Customs 
territory  of  the  United  States. 

LG  argues  what  dictated  the  result  of 
Persulfales  was  not  that  the  producer 
shipped  the  goods  to  the  United  States, 
but  that  the  producer  shipped  the  goods 
to  the  United  States  knowing  that  the 
customer  planned  to  enter  the  goods 
into  the  United  States,  rather  than  ship 
them  in  bond  to  a  third  country.  LG 
further  asserts  that  the  Department  has 
described  its  decision  in  Persulfales  as 
turning  on  the  producer's  knowledge, 
stating  that  "in  cases  where  evidence 
exists  that  a  supplier  had  knowledge 
that  the  ultimate  destination  of  the 
merchandise  was  the  United  Stales, 
such  as  *  "   •  Persulfales.  we  have 
considered  the  sale  by  the  supplier  to 
the  reseller  as  the  starting  price  in  our 
margin  calculations. ""  In  direct  contrast 
to  Persulfales.  LG  claims  dial  LG's 
customer  was  outside  the  United  States, 
and  LG's  products  were  shipped  to  a 
bonded  area,  for  further  in-transit 
bonded  shipment  to  a  third  cotmtry. 


and,  so  far  as  LG  ever  knew,  the  goods 
did  not  enter  into  the  Customs  territory 
of  the  United  States.  LG  concludes  that 
Persulfales  thus  squarely  contradicts  the 
Department's  suggestion  that  the  route 
of  the  shipments  from  LG  to  its  third 
cotmtry  customer  renders  irrelevant  the 
question  of  whether  LG  knew  that  the 
goods  would  enter  the  United  Slates 
LG  also  argues  that  the  Department 
should  correct  errors  committed  in  its 
calculation  of  the  dimiping  margin  on 
the  diverted  sales.  LG  contends  that  the 
Department  may  not  apptv  adverse  FA 
ignoring  the  timely  data  submitted  by 
LG  concerning  the  unlawfully  diverted 
shipments.  LG  contends  that  il 
submitted  timely  expense  data 
concerning  the  Mexican  sales,  which 
the  Department  chose  not  to  accept, 
instead  opting  for  adverse  FA  to 
determine  the  selling  expenses  for  the 
diverted  sales.  LG  argues  that  the 
Department's  action  is  an  abuse  of 
discretion  and  must  be  reversed  in  the 
final  results. 

LG  cites  Olympic  Adhesives,  Inc.  v. 
United  Slates  {"Olympic  Adhesives"). 
where  the  Court  ruled  that  if  a  company 
was  sent  and  completely  answered 
repeated  questionnaires,  and  nothing  in 
the  record  suggests  that  the  companv 
withheld  information,  the  Department  is 
not  allowed  to  use  best  information 
available.  LG  additionally  dies  Fern 
Union.  Inc.  v.  United  Slates  and  Borden. 
Inc  v.  United  Slates  as  particular 
examples  where  the  Department  must 
implement  a  narrower  interpretation  of 
when  to  use  FA. 

LG  contends  that  the  Department's 
rejection  of  LG's  reported  expenses  in 
conjunction  with  its  sales  to  the 
Mexican  customer  caimot  be  justified 
and  is  clearly  unlawful  under  the 
standard  of  Olympic  Adhesives.  LG 
contends  that  the  Department  has  failed 
to  show  that  LG  withheld  requested 
information,  failed  to  provide 
information  by  the  applicable  deadlines 
or  in  the  form  and  manner  requested, 
significantly  impeded  this  prix:eeding. 
or  provided  information  thai  was  not 
accurate  or  verifiable.  Thus,  the 
Department's  use  of  adverse  F.A  in  this 
review  does  not  meet  even  the 
minimum  required  statutory  conditions 
for  the  use  of  non-adverse  FA. 

Further,  LG  disputes  the  Department's 
two  justifications  for  the  use  of  adverse 
inferences  with  respect  to  the  Mexican 
sales.  First,  LG  disputes  the  reasoning 
that  "because  LG  did  not  report  these 
sales  as  U.S.  sales,  we  are  not  using  the 
expenses."  LG  argues  that  the 
Department  may  not  punish  it  simply 
for  taking  a  position  regarding  the 
tmderlying  sales — a  position  supported 
by  Department  and  Court  precedents — 
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with  which  the  Department  disagrees. 
LG  additionally  disputes  the  contention 
that  the  Department  was  unable  to 
verify  these  sales.  Because  none  of  the 
expenses  in  question  are  transaction- 
specific,  none  are  in  any  way  different 
for  the  diverted  sales  than  for  the  U.S. 
sales,  and  the  Department  verified  each 
expense. 

in  conclusion,  LG  argues  that  the 
Department  may  not  treat  as  U.S.  sales 
third  country  sales  for  which  there  is  no 
evidence  of  entry  into  the  United  States. 
LG  contends  that  in  the  fourth  review 
the  Department  did  not  include  all  the 
sales  to  the  third  country  customer,  but 
only  sales  for  which  there  was 
corroborating  Customs  documentation 
which  showed  that  the  merchandise 
was  entered  into  the  United  States.  LG 
states  that  whether  the  error  was 
intentional  or  inadvertent,  however,  the 
Department  should  correct  this  error  in 
the  final  results.  The  law  is  clear  that 
the  Department  may  not  treat  as  sales  to 
the  United  States  sales  that  did  not  enter 
the  United  Sutes. 

In  rebuttal.  Micron  argues  that  the 
Department  properly  determined  that 
LG  knew  or  should  have  knovra  that  the 
unreported  sales  to  its  customer  in 
Mexico  were  destined  for  the  United 
States.  According  to  the  petitioner,  the 
volume  and  pattern  of  the  sales,  the 
circumstances  of  the  placement  of 
orders  and  payment  by  the  customer's 
U.S. -based  parent,  and  the  delivery  of 
the  subject  merchandise  by  LG  to  the 
customer's  agent  in  the  United  States, 
all  substantiate  the  Department's  finding 
that  LG  knew  or  should  have  known 
that  the  ultimate  destination  of  the  sales 
was  the  United  States. 

Micron  disputes  the  "facts"  submitted 
by  LG.  According  to  Micron,  the 
declarations  of  Mr.  Simon  and  Mr.  Lee 
of  LG.  regarding  LG's  Mexican 
customer,  are  not  "facts. "  but  simply 
statements  from  interested  parties 
which  do  not  square  with  neutral 
observers  who  claim  something 
different.  Micron  cites  a  Dun  & 
Bradstreet  ( "D&B  ")  Report  which 
characterizes  the  company  as  a  very 
small  operation. 

Micron  asserts  that  it  is  not  credible 
that  Mr.  Simon  or  Mr.  Lee,  if  they  had 
actually  inspected  the  facilities  of  LG's 
Mexican  customer,  would  have 
concluded  that  the  company  could  have 
consumed  internally  all  of  the 
merchandise  that  it  purchased  from  LG. 
Micron  also  submits  that  the  quantity 
of  DRAMs  that  the  company  was  buying 
makes  it  impossible  for  it  to  have  been 
as  small  an  operation  as  D&B  and  LG 
officials  reported.  Thus,  according  to 
Micron,  if  it  really  were  an  OEM 
consuming  the  merchandise  it 


purchased  from  LG  in  its  own 
production,  the  company  evidently 
refurbished  more  computers  than  is 
possible  for  such  a  small  company. 
(And  this  estimaUon  does  not  take  into 
account  the  fact  that  the  computers 
being  re-furbished  would  already 
contain  some  pre-existing  DRAMs.) 

Further,  Micron  argues  that  this  is  an 
unheard  of  quantity  for  a  second-hand 
computer  vendor,  and  would  put  it 
among  the  top  tiers  of  new  computer 
vendors.  Micron  contends  that  if  the 
Mexican  customer  had  really  shipped 
that  many  computers  in  a  year,  it  would 
have  been  a  much  better  known  name. 
Furthermore,  the  story  of  refurbishing 
old  computers  is  inconsistent  with  the 
type  of  modules  purchased.  The 
overwhelminglv  vast  majority  of  the 
sales  are  of  newer  model  DRAMs  the 
type  that  cannot  be  used  in  the  older 
computers  that  the  company  was 
refurbishing.  The  more  advanced 
DRAMs  are  for  use  in  newer  generation 
computers.  In  short,  according  to 
Micron,  the  company  was  buying 
modules  for  use  in  the  newest  PCs. 

With  regard  to  manufacturing.  Micron 
states  that,  during  the  FOR,  the 
company  purchased  a  large  amount  of 
DRAMs  for  manufacturing.  Micron 
points  out  that  in  his  declaration.  Mr. 
Simon  stated  that  the  facility  in  Tijuana 
had  two  manufacturing  lines,  with  three 
or  four  workers  each.  'These,  Micron 
contends,  are  also  evidently  the  same 
lines  on  which  computers  and  other 
products,  according  to  Daniel  Lee's 
declaration,  were  being  refurbished. 
Micron  alleges  that  this  means  that  Mr. 
Simon  and  Mr.  Lee  believed  that  it  was 
reasonable  that  a  small  amount  of 
workers  could  use  a  large  amount  of 
DRAMs  to  manufacture  computer 
applications,  while  at  the  same  time 
producing  a  great  many  computers. 
According  to  their  declarations,  both 
Mr.  Simon  and  Mr.  Lee  had  worked  for 
LG  for  many  years,  and  would  have 
visited  many  computer  manufacturing 
facilities  while  on  sales  calls.  Micron 
contends  that  they  would  have  noticed 
immediately  the  disparity  between  the 
quantity  of  merchandise  purchased  and 
the  size  of  the  companies  facilities. 
Micron  concludes  that  the  statements 
that  they  thought  the  facilities  could 
handle  the  quantity  are  extremely  self- 
serving,  but  are  just  not  credible. 

Micron  argues  that  if  LG  really  did  not 
know  what  the  company  was  doing,  it 
would  be  because  nobody  had  actually 
visited  the  Tijuana  facilities  The  fact 
that  they  described  the  Tijuana  facilities 
in  terms  similar  to  those  in  the  D»B 
report  indicate  that  they  had  either 
visited  the  facilities  or  had  read  the  D&B 
report.  In  either  case,  according  to 


Micron,  it  would  have  been  readily 
apparent  that  the  Mexican  company 
could  not  do  what  it  said  it  was  doing. 
During  the  FOR,  Micron  alleges  that 
the  Mexican  customer  acted  as  a  broker 
for  LG's  products.  Micron  states  that 
most  brokers  have  to  take  the  risk,  when 
they  purchase  DRAMs.  that  the  price 
they  can  command  on  resale  may  fall 
below  their  own  purchase  price.  LG. 
however,  allowed  the  Mexican  customer 
to  distribute  its  DRAMs  without  such  a 
risk.  When  the  customer  eventxuUy  sold 
the  LG  DRAMs.  fr^m  several  days  to 
several  weeks  after  it  had  bought  them. 
LG  reinvoiced  the  customer  at  a  new 
price.  Until  near  the  end  of  the  FOR, 
when  there  was  a  temporary  rise  in 
market  prices,  the  new  price  was  always 
lower  than  LG's  other  customers. 
According  to  Micron,  its  research 
indicates  that  the  price  for  the  Mexican 
customer  was  always  tower  than  the 
open  market,  or  "spot"  market,  at  the 
time  of  the  re-invoicing. 

Micron  asserts  that  LG's  Mexican 
customer  buys  the  DRAMs,  and 
immediately  tries  to  sell  them  into  the 
spot  market,  with  LG's  knowledge  and 
assistance.  When  it  has  a  buyer,  it 
informs  LG  of  the  price,  and  based  on 
the  spot  price,  LG  re-invoices  the  sale. 
Thus.  Micron  maintains  that  the  facts 
indicate  that  LG  always  knew  that  it  was 
dealing  with  a  DRAM  broker,  not  an 
OEM.  The  fact  that  LG  felt  compelled  to 
come  up  with  the  thoroughly 
implausible  story  of  this  customer  being 
a  computer  accessory  manufacturer  and 
refurbisher  means  that  it  had  something 
to  hide. 

Micron  argues  that  LG  continues  to 
misinterpret  the  law  regarding  whether 
actual  knowledge  is  required  to  impute 
sales.  According  to  Micron,  the  standard 
for  attributing  U.S.  sales  to  a  foreign 
producer  or  exporter  is  not  restricted  to 
"actual  knowledge."  but  is  whether  the 
producer  or  exporter  "knew  or  had 
reason  to  know"  that  such  sales  were 
destined  for  the  United  States.  Micron 
argues  that  in  attributing  U.S.  sales  to  a 
foreign  producer  or  exporter, 
longstanding  administrative  practice 
and  judicial  rulings,  consistent  with  the 
statute's  legislative  history,  establish 
that  the  Department  may  find  either 
direct  evidence  of  knowledge,  or  impute 
such  knowledge,  provided  in  either 
event  its  finding  rests  on  a  reasonable 
factual  foundation.  While  the 
Department  can  rely  on  direct  evidence 
of  actual  knowledge,  such  evidence  is 
rarely  forthcoming.  Therefore,  Micron 
maintains  that  the  Department  is  not 
restricted  to  an  actual  knowledge  test, 
and  may  impute  knowledge,  as 
warranted,  as  was  referenced  in  the 
Department's  May  27, 1999, 
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memorandum  in  this  review.  The 
Department  applied  this  standard  here. 

Micron  states  that  the  statute's 
legislative  history  expressly  supports 
the  Department's  "knew  or  hacf  reason 
to  know"  standard.  See  section  772(a)  of 
the  Act.  19  U.S.C.  1677a(a).  According 
to  Micron,  although  the  current  statute 
does  not  directly  address  how  the 
Department  should  determine 
attribution  of  sales  "for  exportation  "  to 
the  United  States,  the  legislative  history 
to  the  term's  predecessor  provision, 
"purchase  price, "  does. 

Micron  states  that  in  the  Trade 
Agreements  Act  of  1979,  Congress 
modified  the  definition  of  "purchase 
price"  in  19  U.S.C.  1677a(b)  to  provide 
statutory  authority  for  the 
administrative  practice  of  basing  U.S. 
price  on  the  transaction  from  a  producer 
to  an  unrelated  reseller  if  the  producer 
knew  that  the  product  was  destined  for 
the  United  States.  The  statute  did  not 
indicate  the  degree  of  knowledge 
necessary  to  find  that  a  producer  knew 
the  destination  of  the  merchandise,  but 
the  SAA  adopted  with  the  Trade 
Agreements  Act  of  1979  (H.R.  Doc  No. 
153.  96th  Cong..  1st  Sess..  at  411  (1979)) 
states:  "The  definition  (of  purchase 
price}  makes  clear  that  if  the  producer 
knew  or  had  reason  to  know  lie  goods 
were  for  sale  to  an  unrelated  U.S.  buyer, 
and  the  terms  of  the  sale  were  fixed  or 
determinable  bom  events  beyond  the 
control  of  the  parties  as  of  the  date  of 
importation,  the  producer's  sales  price 
will  be  used  as  the  "purchase  price""  to 
be  compared  with  that  producer's 
foreign  market  value.  "  'The  Department 
has  explained  that  its  application  of  the 
knowledge  standard  is  based  upon  the 
House  Report  language  cited  in  the  1 979 
SAA. 

Moreover.  Micron  asserts  that,  when 
Congress  amended  the  statute  in  1994. 
changing  ""purchase  price"  to  "export 
price."  it  made  clear  that 
"notwithstanding  the  change  in 
terminology,  no  change  is  intended  in 
the  circumstances  under  which  export 
price  (formerly  "purchase  price")  versus 
CEP  (formerly  "exporters  sales  price"") 
are  used."  See  1994  SAA.  H.R.  Doc. 
103-316, 103d  Cong.,  2d  Sess.  (1994).  at 
822-23.  Micron  claims  that  Congress 
implicitly  endorsed  retention  of  the 
""knew  or  had  reason  to  know"'  standard 
under  the  old  law  when  it  changed 
purchase  price  to  export  price,  and  the 
Department  continues  to  apply  that 
standard  to  attribute  to  a  foreign 
producer  or  exporter  sales  destined  for 
the  United  States. 

Micron  argues  that  the  Department's 
administrative  practice  and  judicial 
precedent  support  the  "knew  or  had 
reason  to  know"  standard.  Micron 


maintains  that  consistent  with  the 
legislative  history,  the  Department's 
longstanding  and  current  practice  is  to 
determine  whether  the  foreign  producer 
""knew  or  had  reason  to  know"'  that  the 
sales  in  question  were  destined  for  the 
United  States.  The  Department  makes 
its  knowledge  finding  on  a  case-by-case 
basis  after  assessing  all  of  the 
information  on  the  record.  Micron 
alleges  that  the  courts  have  repeatedly 
upheld  the  Department"s  practice.  See, 
e.g..  Federal  Mogul  Corp.  v.  United 
States,  I7ar  1015(1993)  (""If  the  ITA 
finds  that  respondents  knew,  or  should 
have  known,  that  sales  to  Japanese 
OEMs  with  U.S.  afiiliales  were  destined 
for  the  U.S.  market,  the  ITA  will 
disregard  tho.se  sales  in  calculating 
FMV"');  i'ue  Pak.  Micron  argues  that,  in 
Yue  Pak,  the  CIT  expressly 
acknowledged  that  "Commerce 
interprets  the  phrase  ""for  e.xportation  to 
the  United  States""  to  mean  that  the 
reseller  or  manufacturer  from  whom  the 
merchandise  was  purchased  knew  or 
should  have  known  at  the  time  of  the 
sale  that  the  merchandise  was  being 
exported  for  the  United  States.'"  and 
stated  that  it  has  upheld  this 
interpretation.  Yue  Pak.  20  CIT  at  498. 
The  Court  of  Appeals  affirmed  the  CIT 
decision  in  Yue  Pak,  adopting  the 
holding  and  reasoning  of  the  Couit 
below.  Ill  F.3d  141-42. 

Micron  alleges  that  LG  ignores  this 
longstanding  practice,  however, 
contending  that  several  of  the 
Department  "s  determinations  and 
certain  judicial  rulings  require  evidence 
of  ""actual"  knowledge.  LG.  Micron 
argues,  misreads  these  cases.  They  do 
not  repudiate  use  of  the  'knew  or 
should  have  known  "  .standard.  Rather, 
as  discussed  below,  those  cases  turned 
on  whether  there  was  evidence  of 
knowledge,  actual  or  constructive,  with 
respect  to  the  destination  of  the  sales  in 
question.  For  example.  Micron  contends 
that  LG's  assertion  that  the  Court,  in 
NSK,  implicitly  rejected  a  reason  to 
know  standard  is  simply  erroneous  The 
point  of  the  Court's  holding  in  NSK, 
according  to  Micron,  is  that  knowledge 
of  the  ultimate  destination  of  the  goods, 
whether  actual  or  constructive,  must 
exist  with  respect  to  particular  sales. 
The  type  of  required  knowledge  does 
not.  as  LG  asserts,  limit  the  evidentiary 
basis  to  proof  of  actual  knowledge,  or 
some  admission  by  the  producer. 
Micron  states  that  the  I}epartment  may 
reasonably  impute  knowledge 
concerning  the  ultimate  destination  of 
particular  sales  if  the  facts  support  such 
an  inference,  as  they  clearly  did  here. 
Unlike  the  situation  in  NSK.  in  this 
case,  the  Department  looked  at  a  verj' 


specific  group  of  sales,  and  compiled  an 
extensive  record  on  the  distinct  facts 
and  circumstances  bearing  on  LG's 
reason  to  know  that  these  particular 
sales  to  this  particular  customer  were 
destined  for  the  United  States. 

Similarly,  according  to  Micron.  LG 
contends  that  the  CIT's  "knew  or  had 
reason  to  know"  test  is  relevant  only  to 
the  issue  of  knowledge  of  sales  in  the 
home  market  under  section  773(a)  of  the 
Act.  19  U.S.C.  1677b(a).  as  opposed  to 
knowledge  of  sales  for  export  to  the 
United  States.  LG  Case  Brief  at  27.  The 
INA  case.  Micron  maintains,  stands  for 
no  such  proposition. 

Micron  claims  that  in  LWA.  the  Court 
clarified  the  standard  for  determining 
whether  sales  of  a  respondent  may  be 
included  in  the  home  market  database 
The  Court  staled  that  the  test  was 
whether  the  respondent  "knew  or 
should  have  known  that  the 
merchandise  was  not  for  home  market 
consumption  based  upon  the  particular 
facts  and  circumstances  siurounding  the 
issues."  The  Court  did  not  construe,  and 
in  fact,  made  clear  it  was  not  altering, 
the  standard  for  imputed  knowledge  of 
U.S.  sales.  The  Court  merely  noted  that 
while  knowledge  (actual  or  imputed)  of 
the  U.S.  destination  must  be  established 
to  treat  an  exporter's  sales  as  sales  to  the 
United  States,  it  was  not  necessary  to 
find  such  knowledge  of  the  ultimate 
destination  in  order  to  exclude  sales  for 
export  from  the  home  market  databa-ve 
The  CoutX  never  suggested  that  imputed 
knowledge  was  only  permissible  in 
considering  home  market  sales. 

According  to  Micron.  LG's  aigtunents 
regarding  Yue  Pak  are  incongruous 
because,  as  discussed  above,  NSK  and 
INA  no  more  directly  address  LG's 
contention  that  "should  have  known""  is 
not  a  sufficient  basis  for  attributing  sales 
than  does  Yue  Pak.  Neither  of  these 
cases  discredit,  but  instead  clarif>-.  tJie 
Department's  constructive  knowledge 
standard,  indeed,  far  from  "overruling" 
Yue  Pak.  neither  NSK  nor  INA  even 
reference  the  Court's  earlier  decision  in 
Yue  Pak 

Moreover.  Micron  claims  that.  LG 
inaccurately  describes  both  the  facts  and 
the  law  under  )'ue  Pak.  According  to 
Micron,  the  Department  and  the  CIT 
considered  extensive  evidence  that 
indicated  knowledge  by  the  PRC 
producers,  but  very  little  if  any  of  the 
evidence  could  be  considered  the  sort  of 
direct  e\idence  thai  would  permit  a 
finding  that  the  PRC  suppliers  in 
question  actually  "knew"  of  the  U.S. 
destination,  such  as  when  a  producer  is 
informed  in  advance  of  the  US 
destination,  or  otherwise  admits  its 
awareness  Rather,  the  bulk  of  the 
evidence  was  what  might  be  considered 
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indirect,  i.e..  specific  labeling 
instructions  relaying  DOT  and  OSHA 
requirements,  special  order  purchase 
practices,  and  the  percentage  of 
shipments  to  the  United  States  versus 
those  to  third  countries.  Such  evidence. 
Micron  asserts,  is  precisely  the  sort  of 
evidence  indicating  that  the  producer 
had  "reason  to  know"  of  the  U.S. 
destination,  and  thus  the  CIT's 
affirmance  of  the  Department's  finding 
of  knowledge  is  directly  relevant  here. 
Nor.  according  to  Micron,  does  LG's 
citation  to  TRBs  //support  its  theory  of 
the  knowledge  standard.  LG  seizes  on 
the  Department's  statement  in  that  case 
that  "lacking  evidence  of  actual 
knowledge  that  particular  sales  were 
destined  for  the  United  States,  we 
cannot  assume  such  knowledge, 
regardless  of  general  knowledge  that 
some  merchandise  was  intended  for 
exportation  to  the  United  States." 
However,  Micron  argues  that  the 
Department  was  merely  noting  that  the 
proper  evidentiary  basis  must  exist  in 
order  to  infer  knowledge;  it  was  not 
abandoning  its  longstanding  knowledge 
standard.  Indeed,  the  Department 
reaffirmed  the  "knew  or  had  reason  to 
know"  formulation  in  the  immediately 
following  section  of  the  decision, 
finding  that  respondent  f^mier's 
suppliers  were  unaware  of  the  U.S. 
destination  of  their  merchandise. 

Further.  Micron  alleges  that  other 
cases  cited  by  LG  similarly  do  not 
repudiate  a  constructive  knowledge 
standard,  but  merely  show  that  where 
there  was  no  reasonably  plausible 
evidence  suggesting  the  producer  had 
knowledge  at  the  time  of  the  sale  that 
the  particular  sales  were  destined  for 
the  United  States.  Therefore,  the 
Department  need  not  consider,  let  alone 
impute,  knowledge.  Micron  contends 
that  such  cases  are  a  far  cry  from  the 
situation  here,  where  the  record  is 
replete  with  evidence  establishing  that 
the  producer  knew  or  had  reason  to 
know  of  the  U.S.  destination  of  the  sales 
in  question.  In  such  cases,  the 
Department  can  and  does  impute 
knowledge. 

For  example.  Micron  alleges  that  in 
Tapered  Roller  Bearings  from  China, 
there  was  no  indication  that  the  goods 
ever  entered  the  United  States.  In 
contrast.  Micron  argues,  in  the  present 
case  the  record  shows  not  only  purchase 
orders  issued  directly  by  the  U.S.-based 
purchaser  to  the  producer's  U.S.-based 
sales  affiliate,  but  also  delivery  to  the 
purchaser  in  the  United  States,  entry  of 
the  goods  for  consumption  in  the  United 
States,  and  pajonent  by  the  purchaser 
from  a  U.S.  bank.  Thus,  issuance  of  the 
purchase  orders  by  a  "U.S.  firm"  is  only 
one  piece  of  evidence  among  many. 


Similarly,  Micron  maintains  that  the 
Ukrainian  Plate  decision  starkly  differs 
from  the  instant  case.  There,  the 
Department  had  no  basis  to  entertain 
imputed  knowledge,  because  the 
evidence  in  this  regard  was  virtually 
nonexistent.  The  Department  has  vastly 
more  information  in  support  of  its 
decision  in  the  instant  case. 

Micron  alleges  that  in  an  attempt  to 
side-step  the  collective  impact  of  the 
multiple  factors  supporting  the 
Department's  preliininary  decision  here. 
LG  addresses  each  factor  in  isolation, 
arguing  that  such  factors  as  "dealings 
with  a  U.S.  company  or  a  shipment 
route  through  the  United  States  do  not 
transform  a  third  country  sale  into  a 
U.S.  sale  "  Aside  from  assuming  the 
conclusion — that  these  were  "third 
country  sales" — the  decisions  cited  by 
LG  can  all  be  distinguished  from  the 
instant  case. 

With  respect  to  Magnesium,  Micron 
contends  that  LG  confuses  the 
allegations  by  the  petitioner  with  the 
Endings  made  by  the  Department. 
There,  the  Department  found  that  the 
producer  did  not  know  until  after  the 
time  of  sale  that  it  was  selling  to  a  U.S. 
customer.  Here,  by  contrast,  the 
producer's  U.S.-based  sales  outlet.  LG. 
was  very  clearly  dealing  directly  and 
repeatedly  with  the  U.S.-based 
customer.  Similarly,  in  Manganese 
Sulfate  from  China,  it  was  not  until  after 
the  date  of  sale  that  the  shipping 
document  showing  the  U.S.  port  as  the 
destination  of  shipment  was  issued,  and 
numerous  other  factors  indicated  lack  of 
knowledge.  And  in  Tapered  Roller 
Bearings  from  China,  purchase  orders 
from  a  U.S.  company  were  insufficient 
to  impute  knowledge  because  the 
shipments  were  to  a  third  country  and 
there  was  no  other  evidence  that  the 
producer  was  aware  at  the  time  of  sale 
that  the  merchandise  was  destined  for 
the  United  States. 

In  this  regard.  Micron  takes  issue  with 
LG's  contention  that  after  LG  bad 
arranged  for  delivery  of  the  goods  to  its 
agent  in  the  United  States,  they  were 
transported  away  from  the  United  States 
in  bond,  and  in-bond  entries  are  not 
considered  to  enter  the  Customs 
territory  of  the  United  States.  Micron 
argues  that.  In  fact,  as  the  Department 
noted.  LG  shipped  the  DRAMs  to  its 
customer's  agent  in  the  United  States, 
without  requesting  nor  receiving 
assurance  that  the  goods  would  be 
placed  in  Customs  bond  upon  arrival 
and  thereafter  remain  in  bond  until 
exported  outside  the  United  States. 
Moreover,  as  LG  must  acknowledge,  the 
goods  were  in  fact  entered  for 
consumption  into  the  Customs  territory 
of  the  United  States. 


In  the  Persulfates  determination, 
according  to  Micron,  the  "knowledge" 
(or  lack  thereof)  of  the  ultimate 
destination  was  not  relevant;  it  was 
sufficient  that  the  producer  had 
knowledge  that  the  goods  were  being 
shipped  to  an  unaffdiated  purchaser  in 
the  United  States,  and  that  the 
purchaser  entered  the  goods  for 
consumption.  In  this  regard.  Micron 
maintains  that  Persulfates  offered  an 
alternative  basis  for  attributing  the  sales 
in  question  to  LG.  as  the  fact  that  the 
Mexican  customer  entered  the 
merchandise  for  consumption  in  the 
United  States  rendered  the  knowledge 
issue  irrelevant. 

Micron  believes  the  Department's 
application  of  adverse  FA  in  the 
calculation  of  the  margins  for  the 
Mexicah  sales  is  appropriate.  Micron 
states  that  the  Department  shotild  apply 
a  total  adverse  FA  rate  to  all  of  LG's  U.S. 
direct  and  indirect  sales. 

Micron  maintains,  however,  that  if  a 
calculation  of  the  rate  for  the  Mexican 
sales  is  required,  the  Department  acted 
in  accordance  with  law  in  using  adverse 
FA  to  determine  LG's  dumping  margin 
for  the  preliminary  results,  and  should 
use  the  same  methodology  for  the  final 
results.  Micron  argues  that  LG  withheld 
requested  information,  failed  to  provide 
information  in  the  form  and  maiuier 
requested,  significantly  impeded  the 
proceeding,  and  failed  to  act  to  the  best 
of  its  ability  to  comply  with  the 
Department's  request.  See  19  U.S.C. 
1677e.  According  to  Micron,  LG 
deliberately  withheld  important 
information  requested  by  the 
Department  concerning  U.S.  sales,  and 
attempted  instead  to  characterize  that 
information  as  sales  to  third-countries. 
Not  only  did  LG  fail  to  provide 
information  of  its  U.S.  sales  in  the  form 
and  manner  requested  by  the 
Department,  but  LG's  willful  attempt  to 
mislead  the  Department,  to  LG's  benefit, 
significantly  impeded  the  proceeding. 
Micron  argues  that  LG's  failure  to 
submit  requested  data  constituted 
""noncompliance  with  an  information 
request"  within  the  meaning  of  Olympic 
Adhesives.  In  addition,  LG's  failure  to 
produce  requested  information  when  it 
knew  that  these  allegedly  third-country 
sales  were  in  fact  sales  to  the  United 
States,  constituted  a  failure  to  cooperate. 
Therefore.  LG  failed  to  act  to  the  best  of 
its  ability  by  knowingly  withholding 
information  requested  by  the 
Department.  As  a  result,  the  Department 
appropriately  applied  an  adverse 
inference  under  Section  1677e(b)  in 
selecting  from  the  facts  otherwise 
available. 

Micron  states  that  to  facilitate  its 
analysis  under  Section  1677e.  the 


Department  has  developed  several 
fiactors  that  it  applies  on  a  case-by-case 
basis.  See  SAA  at  870  ("In  employing 
adverse  inferences,  one  factor  the 
agencies  will  consider  is  the  extent  to 
which  a  party  may  benefit  from  its  own 
lack  of  cooperation.");  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France  et  ai:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  62  FR  2081,  2088  (Jan.  15. 
1997)  (considering  (1)  the  experience  of 
the  respondent  in  antidumping  duty 
proceedings,  (2)  whether  the  respondent 
was  in  control  of  the  data  which 
Commerce  was  unable  to  verify  or  rely 
upon,  and  (3)  the  extent  the  respondent 
might  have  benefitted  from  its  own  lack 
of  cooperation);  see  also  Extruded 
Rubber  Thread  from  Malaysia;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  VR  12762 
(Mar.  16, 1998)  (using  same  criteria). 

Micron  alleges  that  in  applying  these 
factors  to  this  case,  it  is  indisputable 
that  the  Department's  use  of  total 
adverse  FA  to  determine  LG's  dumping 
margin  was  warranted.  Not  only  is  LG 
an  experienced  respondent  in  the 
aimual  review  processes,  but  LG  was  in 
control  of  the  U.S.  sales  data  requested, 
and  due  to  its  deceptive  failure  to  report 
theie  sales,  the  Department  was  unable 
to  verify  such  information.  More 
important,  however,  LG  stood  to  benefit 
from  its  lack  of  cooperation.  Had  the 
Department  not  known  of  LG's  U.S. 
sales,  its  calculation  of  LG's  dumping 
margin  would  be  skewed  in  LG's  favor. 
Micron  contends  that  this  is  simply 
unacceptable.  See  SAA  at  870. 

DOC  Position.  A  full  discussion  of  our 
final  conclusion,  which  requires 
references  to  proprietary  information,  is 
included  in  the  December  6,  1999. 
Memorandum  from  John  Conniff  to 
Holly  Kuga  regarding  sales  through  a 
third  country  by  LG  contained  in  the 
official  file  for  this  case.  Generally, 
however,  we  have  found  that  the  record 
evidence  concerning  unreported  sales 
supports  the  conclusion  thai  LG  knew, 
or  should  have  known,  that  at  the  time 
it  sold  the  subject  DRAMs,  the 
merchandise  was  destined  for 
consumption  in  the  United  States. 

With  respect  to  knowledge,  we  do  not 
agree  with  LG's  contention  that  the 
Department  may  not  assign  a  FA  rale  on 
the  basis  of  the  unreported  sales  since 
LG  had  no  actual  knowledge  of  the   . 
diversion  of  these  sales.  Numerous  court 
decisions,  including  those  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit, 
have  held  that  the  appropriate  standard 
for  making  this  decision  is  "knew  or 
should  have  known  at  the  time  of  the 
sale  that  the  merchandise  was  being 


exported  for  the  United  States  "See  Yue 
Pak.  See  also  Peer  Bearing  Co.  v.  United 
States,  BOO  F.  Supp.  959,  964  (CIT 
1992),  Certain  Pasta  From  Italy: 
Termination  of  New  Shipper 
Antidumping  Duty  Administrative 
Review,  62  FR  66602  (1997),  and 
Mangane.se  Sulfate.  While  Uie  statute 
does  not  indicate  the  degree  of 
knowledge  necessary  to  find  that  the 
producer  knew  the  destination  of  the 
merchandise,  the  courts  have  slated  that 
even  if  a  respondent  denies  knowledge 
of  the  destination  of  its  sales,  the 
Department  may  review  all  facets  of  a 
transaction,  and  based  on  extrinsic 
source  data,  determine  that  it  is 
appropriate  to  impute  knowledge  in  a 
given  case.  See  INA  1997,  957  F  Supp. 
at  265. 

In  the  matter  of  these  unreported 
sales,  first  we  note  that  LG  essentially 
dealt  «rith  a  U.S.  customer.  When 
shipping  the  merchandise,  LG  look  no 
steps  itself  to  ensure  that,  when  the 
merchandise  was  delivered  to  the 
United  States,  it  was  subsequentiy 
placed  under  Customs  bond  and 
transported  to  a  third  country,  clearing 
Customs  upon  export  from  the  United 
States.  What  the  record  shows  is  that  LG 
sold  an  enormous  amount  of  DRAMs  to 
a  very  small  company  and  turned  the 
merchandise  over  to  the  customer  in  the 
United  States.  Consequentiy.  in  contrast 
to  such  cases  as  Ukraine  Plate  and 
Magnesium.  LG  knew  for  certain  that  it 
was  shipping  DRAMs  into  the  United 
States. 

Moreover,  this  is  not  a  situation 
where  an  exporter  sells  and  ships  a 
relatively  small  amouni  of  subject 
merchandise  to  a  third  countn'  and 
then,  sometime  much  later,  the 
customer  reexports  the  merchandise  to 
the  United  States.  In  this  case,  we  are 
confronted  with  a  staggering  amount  of 
merchandise  that  is  being  shipped  by 
LG  directly  to  the  United  States.  The 
merchandise  is  subsequently  being 
entered  for  consumption  into  the  United 
Stales  within  days,  if  not  hours,  of  it 


leaving  the  possession  of  LG. 

The  relative  size  and  nature  of  the 
purchaser's  operations  and  the  quantity 
of  acquisitions  it  made  are  germane  to 
this  case  in  several  respects.  The 
amount  of  purchases  this  customer 
made  are  not  modest.  In  fact,  the 
entered  value  of  these  transactions  was 
quite  large.  However,  based  on  LG's 
description  of  the  purchaser"s 
operations,  it  is  clear  that  this  party  was 
not  equipped  to  absorb  such  a  vast 
amount  of  DRAMs.  In  particular.  LG 
should  have  knotvn  that  the  purchaser 
was  buying  more  DRAMs  than  it 
reasonably  could  consume  in  the 
manufacture  of  modules  or  the 


refurbishment  of  computers  and 
printers.  Furthermore,  the  amounts  the 
customer  purchased  were  so  enormous 
they  had  to  appear  inconsistent  with  the 
size  of  the  Ihird-counby  DRAM  markets 
in  question.  Moreover,  as  Micron  points 
out,  this  customer  could  be  expected  to 
sell  the  vast  majority  of  its  merchandise 
to  the  United  States.  Consequentiy.  nol 
only  was  it  reasonable  to  ^sume  that 
this  (inn  would  sell  some  or  all  the 
subject  merchandise  that  it  purchased, 
but  that  it  would  sell  the  merchandise 
to  the  United  States. 

In  summary,  based  on  the  nature  and 
characteristics  of  these  transactions,  we 
conclude  that  LG  knew,  or  should  have 
known,  that  the  merchandise  was 
destined  for  the  United  States. 
Considering  the  above,  and  as  more 
fully  described  in  the  above-mentioned 
agency  memorandum,  the  Department 
has  decided  to  include  the  unreported 
sales  during  the  FOR  in  the  analysis 
conducted  of  LGs  sales  for  these  final 
review  results.  See  the  FA  section  of 
this  notice  for  a  discussion  of  the  FA 
that  were  applied  in  the  case  of  LG. 

Comment  2:  LGs  Knowledge  of  U.S. 
Sales:  Germany.  On  September  13, 1999. 
the  Department  placed  on  the  record  a 
memorandum  and  accompanying 
e.xhibits  regarding  certain  LGSG  sales  to 
a  customer  in  Europe  that  subsequently 
shipped  the  LG  DRAMs  in  question  to 
its  related  entity  in  the  United  States. 
The  documents  consisted  of  an 
anonymous  e-mail  from  a  former  LG 
employee,  LG  verification  exhibits,  US. 
Customs  data,  and  a  signed  declaration 
concerning  this  transaction  chain  from  a 
former  LG  salesman.  On  October  7, 
1999,  LC  submitted  information  in 
response  to  the  Department's  September 
13,  1999,  memorandum.  Other 
interested  parties  also  filed  relevant 
factual  information  regarding  this  matter 
by  letter  dated  October  7.  1999. 

LG  questions  the  Department's 
placing  these  allegations  on  the  record 
so  late  in  the  proceeding,  and  states  that 
nothing  in  the  September  13,  1999, 
memorandum  or  elsewhere  in  the 
record  provides  a  lawful  basis  for  the 
Department  to  treat  sales  of  DRAMs  by 
LGs  German  subsidiary  to  its  European 
customer  as  "U.S.  sales""  of  LG.  To  the 
contrary.  LG  argues  that  the  record 
provides  no  evidence  that  any 
responsible  official  of  LG  knew,  at  the 
time  of  sale,  that  these  particular 
shipments  were  ultimatelv  destined  for 
the  United  Slates. 

LG  contends  that  the  record  before  the 
Department  provides  overwhelming 
evidence  that  LG  correcllv  considered 
these  sales  to  Germany  as  third-counlr\' 
sales  and  accurately  treated  them  as 
such  in  this  proceeding.  Furthermore. 
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LG  claims  that  the  evidenCT 
demonstrates  that  the  transactions 
between  LCSG  and  its  European 
customer  were  motivated  solely  by 
legitimate  business  reasons  and  not  by 
pricing  differentials  or  the  existence  of 
an  anlidumping  duty  order. 

LG  argues  that,  as  a  matter  of  law. 
because  IC  did  not  know  that  particular 
sales  were  destined  for  the  United 
States,  none  of  the  sales  can  properly  be 
treated  as  U.S.  sales  by  LG.  IJG  contends 
that  it  is  well-established  that  an 
exporter  may  not  report  sales  made  to  a 
third  country  as  U.S.  sales  uinless  the 
exporter  knew  at  the  time  of  sale  that 
particular  sales  were  destined  for  the 
United  States.  LG  believes  that  the  NSK 
case  is  directlv  on  point,  because  while 
LG  had  generalized  knowledge  that 
some  of  the  DRAMs  sold  to  its  European 
customer  might  ultimately  be  shipped  to 
the  United  States.  LG  did  not  know  that 
any  particular  sales  were  destined  for 
import  into  the  United  Stales. 

Similarly.  LG  argues  that  in  IN  A.  the 
CIT  distinguished  between  the 
knowledge  standard  for  treating  sales  to 
resellers  as  sales  to  the  home  market, 
and  the  standard  for  treating  sales  to 
export  markets  as  sales  to  the  United 
States.  Thus,  LG  argues,  only  if  the 
respondent  had  known  which  specific 
sales  were  destined  for  the  United  States 
could  the  Department  have  considered 
the  sales  to  be  US  sales  under  section 
772(b)  of  the  Act.  LG  asserts  that  in  this 
case  too.  where  LG  did  not  have  such 
knowledge,  the  sales  to  Germany  cannot 
be  considered  U.S.  sales. 

Likewise,  LG  maintains  that  in 
Tapered  Boiler  Beariirgs  and  Parts 
Thereof  from  China,  the  Department 
followed  the  holdings  of  NSK  and  INA 
in  finding  that  generalized  knowledge 
by  suppliers  that  some  sales  to  a  reseller 
were  destined  for  the  United  States  was 
not  adequate  to  treat  the  suppliers'  sales 
as  U.S.  sales.  Thus,  according  to  LG.  the 
Department  has  stated  explicitly  and 
unambiguously  that  the  sort  of  general 
knowledge  that  some  merchandise  was 
intended  for  exportation  to  the  United 
States  that  LG  possessed  with  regard  to 
the  subject  sales  is  insufficient  for  the 
sales  to  be  treated  as  U.S.  sales  by  LG. 
LG  contends  that  the  record  in  this 
case  establishes  that  LG  did  not  know, 
and  had  no  way  of  knowing,  that  any 
particular  sales  by  LGSG  to  Europe  were 
destined  for  the  United  States.  Indeed. 
LG  does  not  know  even  now  which  of 
its  sales  to  its  European  customer  were 
destined  for  the  United  States  because  it 
distributed  the  DRAMs  that  it  bought 
from  LG  both  to  the  United  States  and 
elsewhere,  and  did  not  inform  LG  as  to 
the  destination  of  the  goods  either 
before  or  after  the  time  of  sale.  In  these 


circumstances,  where  LG  lacked  "actual 
knowledge  that  particular  sales  were 
destined  for  the  United  States,"  LG 
maintains  that  the  law  is  clear  that  the 
sales  may  not  be  considered  as  U.S. 
sales  of  LG. 

According  to  LG,  the  Department  has 
placed  on  the  record  evidence  obtained 
from  the  U.S.  Customs  Service  that 
purports  to  'indicate  •   *   •  the 
likelihood  that  all  of  LG('s|  sales  (to  the 
European  customerl  entered  the  U.S." 
LG  believes  that  there  are  numerous 
deficiencies,  however,  in  the  evidence 
provided  by  the  Department  and  the 
conclusions  that  the  Department  draws 
from  that  evidence.  LG  states  that  from 
the  Customs  data,  quite  the  opposite  is 
true — all  of  LG's  sales  to  its  European 
customer  did  not  enter  the  United 
States. 

First,  according  to  LG.  the  undisputed 
evidence  on  the  record  shows  that 
during  the  fifth  review  period,  LGSG 
sold  a  great  quantity  of  DRAivIs  to  its 
European  customer.  The  Customs  data 
produced  by  the  Department,  however, 
shows  that  fewer  DRAMs  were  sold  to 
the  United  States  by  its  European 
customer  during  this  period.  Thus,  LG 
concludes  that  even  if  all  DRAMs  that 
Customs  claims  came  into  the  United 
States  were  manufactured  by  LG,  there 
are  still  almost  a  majority  of  DRAMs 
that  were  sold  by  LGSG  to  its  European 
customer  that  were  not  resold  by  the 
customer  into  the  United  States. 

Second,  LG  maintains  that  there  is  no 
information  contained  in  the 
Department's  Exhibit  3a  concerning  the 
identity  of  the  manufacturer  of  the 
DRAMs  imported  into  the  United  States. 
LG  alleges  that  the  Department  has 
placed  on  the  record  only  two  instances 
of  underlying  invoices  in  which  LG  i5 
identified  as  the  manufacturer,  and 
these  two  imports  cover  an  insignificant 
amount  of  units.  Thus,  LG  contends  that 
there  is  no  way  to  determine,  much  less 
conclude  that  it  is  "likely,"  that  LG  was 
the  manufacturer  of  all  of  the  DRAMs 
imported  by  its  European  customer  into 
the  United  States.  For  all  the  record 
shows,  the  remaining  DRAMs  imported 
into  the  United  States  could  all  have 
been  manufactured  by  Samsung  or  other 
DRAM  suppliers. 

Finally.  LG  claims  that,  for  more  than 
half  of  the  transactions  between  LGSG 
and  its  European  customer,  the 
Department  is  unable  to  provide  any 
evidence  linking  these  sales  to  the 
specific  Customs  data  regarding  U.S. 
entries  of  Korean  DRAMs.  For  the 
remainder  of  the  transactions  between 
LGSG  and  the  European  customer, 
which  the  Department  has  purported  to 
link  to  particular  U.S.  imports  by  the 
customer,  the  Customs  data  fail  to 


identify'  a  manufacturer  or  even  a 
product  code.  Thus,  this  record 
provides  no  evidence,  other  than  two 
individual  import  transactions,  that  the 
customer  shipped  to  the  United  States 
any  DRAMs  that  LGSG  had  sold  to  it. 

According  to  LG  the  European 
customer's  U.S.  affiliate  purchased 
DRAMs  in  Europe  as  a  method  in  order 
to  take  advantage  of  various  countries' 
Outward  Processing  Relief  ("OPR") 
provisions.  Althou^  DRAMs  later  went 
to  a  duty-free  status  in  Europe  and  there 
was  no  longer  a  need  to  use  the  OPR 
provisions,  the  supply  chain  had  been 
established.  LG  slates  that,  because  of 
the  reliability  of  this  transaction  chain 
and  the  "historic"  lies  between  the 
European  customer  and  its  U.S.  affiliate, 
the  sales  continued  through  this 
channel. 

LG  argues  that  it  makes  no  sense  for 
the  Department  to  conclude  that  LG 
made  sales  through  Eiu^pe  in  order  to 
avoid  reporting  them  as  U.S.  sales  when 
these  transactions  would  have  lowered 
its  dumping  margin.  In  the  Department's 
recent  decision  in  DRAMs  from  Taiwan, 
the  Department  stated  with  regard  to 
two  separate  incidents  that  no  adverse 
action  is  warranted  when  a  respondent 
has  erroneously  reported  or  failed  to 
report  sales  but  correcting  the  error 
would  lower  the  respondent's  dumping 
margin.  Thus,  even  if  the  Department 
were  to  conclude  that  LG's  failure  to 
report  these  sales  was  an  error,  there 
would  still  be  no  cause  for  the 
Department  to  take  adverse  action 
against  LG. 

LG  claims  that  an  e-mail  sent  by  a 
former  LG  employee  to  the  Department 
accusing  LG  of  dumping  DRAMs  into 
the  United  States  through  its  sales  to  the 
European  customer  is  uiueliable  and 
has  no  evidentiary  value.  LG  asserts  that 
the  employee  left  the  company  under 
unfavorable  circumstances.  LG 
submitted  in  its  letter  on  October  7, 
1999.  a  record  of  this  individual's 
employment  which  documented  his 
problems  with  the  company.  LG 
believes  in  light  of  the  circumstances  of 
his  termination,  the  e-mail  is  wholly 
unreliable  as  evidence  against  LG. 
Additionally,  LG  argues  that  the 
evidence  of  an  accountant  who  had  no 
involvement  in  sales  lacks  probative 
value,  particularly  when  that  evidence 
is  evaluated  in  light  of  his  obvious  bias 
and  when  that  evidence  is  measured 
against  abundant,  reliable  evidence  that 
entirely  contradicts  it. 

LG  also  questions  the  veracity  of  the 
declaration  by  Mark  Vecchiarelli,  the  LG 
manager  responsible  for  sales  LG  to  the 
customer  in  question  during  the  POR. 
LG  has  registered  its  strenuous 
objections  to  the  Department's  conduct 


with  regard  to  Mr.  Vecchiarelli,  both  in 
performing  a  "secret"  interview  with 
him  and  in  drafting  multiple  versions  of 
his  declaration. 

LG  disputes  Mr.  Vecchiarelli's  claim 
that  he  "was  responsible  for  servicing 
all  of  the  semiconductor  requirements  of 
[the  customer  in  question]  on  a 
worldwide  basis"  and  that  he  was 
"responsible  for  the  pricing  and  supply 
decisions  for  all  sales  worldwide  to  the 
(companyl.  "  LG  claims  that  Mr. 
Vecchiarelli  was  responsible  for  all  of 
LG's  sales  to  the  parent  company 
woridwide,  but  he  was  not  responsible 
for  sales  by  other  subsidiaries  of  LG  to 
the  branches  of  this  company  located 
outside  the  United  States.  His  successor, 
Mr.  Pizarev.  confirmed  this  account  in 
LG's  October  7,  1999,  submission  to  the 
Department. 

LG  claims  that  during  the  time  that 
Mr.  Vecchiarelli  worked  for  LG,  it  was 
Mr.  Sung- Jung  Woo  of  LGSG  who  was 
responsible  for  making  sales  from  LGSG 
to  Europe,  not  Mr.  Vecchiarelli.  LG  also 
disputes  Mr.  Vecchiarelli's  statement 
that  he  "left  LG  on  good  terms  for  a 
more  lucrative  position  and  for  the 
career  advancement  opportunities 
available  at  TranSwitch."  LG  claims  that 
Mr.  Vecchiarelli  left  his  employment  at 
LG  to  become  the  Western  Area  Sales 
Manager  at  Macronix  America,  a 
subsidiary  of  a  well-known  Taiwanese 
memory  semiconductor  producer  and  a 
direct  competitor  of  LG.  LG  believes  this 
omission  obscures  Mr.  Vecchiarelli's 
credibility. 

Further.  LG  disputes  Mr. Vecchiarelli's 
statement  that  he  "made  .sales  to  (the 
customer's!  divisions  located  outside 
the  United  States  and  arranged  for  other 
LG  entities  to  supply  the 
semiconductors  to  these  •   *  •  divisions 
for  ultimate  delivery  to  (its) 
manufacturing  facility  in  the  United 
States.  "  According  to  LG,  Mr.  Sung-Jung 
Woo  of  LGSG  was  responsible  for 
making  these  sales,  not  Mr.  Vecchiarelli. 
In  addition.  LG  points  out  that  Mr. 
Pizarev,  who  wa.s  trained  by  Mr. 
Vecchiarelli  to  be  his  permanent 
successor  as  the  account  manager,  has 
attested  to  the  fact  that  Mr.  Vecchiarelli 
never  mentioned  that  he  sold  DRAMS  to 
this  customer  in  the  United  States 
through  other  LG  subsidiaries  in  third 
countries. 

Moreover,  LG  also  claims  a  "floor" 
price,  or  minimum  price  for  the  sales  of 
DRAMs  in  the  United  States,  as 
compared  to  Europe,  did  not  exist.  This 
is  documented  by  the  fact  that  prices  to 
the  European  customer  in  question  were 
not  in  fact  lower  than  LG's  prices  in  the 
United  States. 

In  addition,  LG  argues  that  the 
customer  in  question  claimed  multiple 


uses  for  the  discrete  DRAMs  it 
piuchased,  contradicting  Mr. 
Vecchiarelli's  statement  that 
merchandise  was  ultimately  destined 
for  the  United  States,  and  that  the 
parent  "did  not  subcontract,  anywhere 
else  in  the  world,  the  production  of 
memory  modules  using  the  discrete 
DRAMs  LG  sold  to  (it)  "  LG  claims  that 
Mr.  Vecchiarelli  was  not  in  a  position  to 
know  or  supply  the  customer's  global 
supply  needs.  According  to  LG,  Mr. 
Vecchiarelli  only  had  control  of 
fulfilling  the  customer's  supply 
requirements  through  LG. 

LG  concludes  its  arguments  by  stating 
that  even  if  every  word  in  Mr. 
Vecchiarelli's  declaration  is  truthful  and 
accurate,  nothing  in  Mr.  Vecchiarelli's 
declaration  indicates  that  LG  knew  that 
particular  sales  to  its  European 
customer  were  destined  for  the  United 
States.  While  some  specific  orders  from 
LGSG  may  have  been  shipped  in  their 
entirety  to  its  U.S.  affiliate,  others 
clearly  were  not;  some  or  all  of  the 
DRAMs  in  those  other  orders  were  sent 
elsewhere,  to  destinations  outside  the 
United  States.  Rather,  LG  maintains  that 
the  evidence  on  the  record  shows  that 
while  LG  had  generalized  knowledge 
that  some  DRAMs  sold  to  its  European 
customer  might  end  up  in  the  United 
States.  LG  did  not  know  that  any 
particular  sales  were  destined  for  the 
United  Sutes.  Further.  LG  contends  that 
the  evidence  on  the  record  shows  that 
there  were  no  significant  differentials 
between  LG's  prices  in  Europe  and  in 
the  United  States.  LG  also  questions  the 
credibility  of  the  assertions  made  by  the 
two  ex-LG  employees  referred  to  in  the 
materials  released  by  the  Department. 
For  all  of  these  reasons.  LG  states  that 
it  is  clear  thai  the  Department  in  the 
final  results  should  not  treat  LGSG's 
sales  to  the  customer  in  question  as  U.S. 
sales  of  LG. 

Micron  argues  that  LG  engaged  in 
multiple  schemes  to  manipulate  the 
calculation  of  its  dumping  margin  by 
supplying  the  U.S.  market  vrith  subject 
merchandise  shipped  through 
intermediaries  and  third  countries. 
According  to  Micron.  LG's  attempts  to 
explain  away  the  unmistakable  import 
of  the  record  are  unavailing.  Two  former 
employees  of  LG  have  come  forward 
with  direct  evidence  of  an  evasion 
scheme  in  which  LG  supplied  the  U.S. 
market  by  shipping  DRAMs  through  its 
affiliate  in  Germany,  knowing  the 
DRAMs  sold  to  the  customer  in  question 
were  destined  for  the  customer's 
operations  in  the  United  States.  Micron 
contends  this  deliberate  evasion  of  the 
antidumping  duty  order  has  been  fully 
substantiated  by  the  sales  data  provided 
by  LG  at  verification  as  well  as  the 


import  records  received  by  the 
Department  bom  Customs.  The 
egregious  conduct  demonstrated  by 
respondent  in  this  case  demands  thai 
the  Department  apply  total  adverse  FA 
to  establish  the  dumping  margin  for  LG. 
According  to  Micron,  the  information 
LG  has  submitted  confirms  that  LG  was 
well  aware  that  the  Korean-made 
DRAMs  that  it  supplied  through  Europe 
were  being  shipped  to  the  United  States 
Micron  argues  that  the  record  evidence 
supports  the  finding  that  LG  had  more 
than  its  admitted  "general  knowledge" 
regarding  the  U.S.  destination  of  the  LG 
DRAMs  sold  to  the  European  customer 
in  question  Micron  maintains  that  the 
cumulative  evidence  of  record — 
including  the  sworn  statement  of  Mr. 
Vecchiarelli  and  the  Department's 
corroborating  data  showing  exact 
correspondence  between  individual 
LGSG  sales  to  the  customer  in  question 
and  individual  import  transactions  in 
the  Customs  data — indicate  that  LG  had 
actual  knowledge  that  particular  sales  to 
its  European  customer  were  for  export 
to  the  United  States. 

Thus,  Micron  claims  that,  as  LG  itself 
points  out,  during  the  fifth  review 
period  LG  sold  a  great  amount  of 
DRAMs  to  the  European  customer  in 
question.  According  to  Micron,  the 
available  Customs  data  show  that, 
during  the  same  period,  the  European 
customer's  U.S.  affiliate  imported  a 
large  quantity  of  DRAMs  that  LG  sold  to 
the  Eiu-opean  customer  in  question. 
Moreover.  Micron  states  that  the 
available  data  show  that  a  significant 
portion  of  these  transactions  were  back- 
to-hack,  with  the  sale  from  LGSG  lo  the 
European  customer  coinciding  with  a 
corresponding  shipment  (units  and 
value)  from  its  European  customer  to 
the  U.S.  affiliate.  Micron  contends  that 
the  correspondence  of  the  sales  volume 
admittedly  sold  bom  LGSG  to  the 
European  customer  to  the  available 
Customs  import  data  provides  sufficient 
evidence  of  LG's  actual  knowledge  that 
particular  sales  were  destined  for  the 
United  States. 

Micron  disputes  LG's  claim  that  the 
Department  lacks  sufficient  information 
to  conclude  that  all  of  the  entries  of 
Korean-made  DRAMs  shown  on  the 
Customs  import  listing  were  in  fact 
made  by  LG.  First,  Micron  claims  that 
the  Customs  listing  of  DRAM  import 
transactions  in  Exhibit  3a  to  the 
September  22, 1999,  Memorandum 
indicates  that  all  of  the  transactions 
were  entered  showing  Korea  as  the 
country  of  origin  and  the  customer  in 
question  as  the  importer.  Further,  the 
Department's  September  22. 1999, 
Memorandum  indicates  that  the 
attached  import  transaction 
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documentation  in  Exhibit  3c  are 
provided  as  "two  examples" 
demonstrating  that  the  entries  of 
DRAMs  at  issue  were  in  fact 
manufactured  by  LG. 

Second.  Micron  stales  that  the  back- 
to-back  transactions  listed  in  Exhibit  3b 
to  the  Department's  September  22. 1999. 
Memorandum,  identical  as  to  quantity 
ajid  value,  further  confirm  that  LG  was 
the  manufacturer  of  these  DRAMs. 
Finally.  Micron  alleges  that  the 
customer  in  question  never  contended 
that  the  imports  entered  by  its  U.S. 
affiliate  were  manufactured  by  any  party 
other  than  LG.  Since  the  customer  does 
not  dispute  that  all  imports  consist  of 
LG-made  DRAMs,  and  the  sample 
import  documentation  establishes  that 
LG  was  the  manufacturer,  it  is 
reasonable  to  conclude  that  all  of  the 
listed  entries  consist  of  LG  DRAMs. 

Further,  Micron  alleges  that  the 
customer's  manufacturing  operations 
reinforce  LG's  knowledge  of  the  U.S. 
destination  of  its  sales.  Micron  argues 
that  the  statement  of  Mr.  Vecchiarelli 
establishes  that  LG  had  actual 
knowledge  of  the  U.S.  destination  of  the 
discrete  DRAMs  that  LG  was  supplying 
to  the  customer  in  question  through 
third  countries.  Mr.  Vecchiarelli 
describes  the  particular  types  of  DRAMs 
that  LG  was  selling  to  the  customer  in 
question,  and  the  operations  in  which 
those  DRAMs  were  being  utilized. 
Micron  contends  that  any  vendor 
supplying  a  large  multinational  OEM 
with  a  large  volume  of  product  will  not 
remain  so  ignorant  of  the  OEM's 
operations  as  LG  contends  to  be.  See 
DRAMs  from  the  Republic  of  Korea — 
Revision  of  E.xhibit  3  of  the 
Department's  September  13. 1999 
Memorandum  from  John  Conniff  to  the 
File. 

Micron  notes  that  LG  places  great 
reliance  on  the  very  generalized  denials 
of  the  customer  in  question.  According 
to  Micron,  the  customer  claimed  that  it 
uses  discrete  DRAMs  in  many 
manufacturing  locations  other  than  the 
United  States,  but  makes  the  most 
generalized  claim  of  alternative  uses 
and  fails  to  identify  even  one  specific 
location  where  the  purchased  LG 
DRAMs  were  being  used.  Moreover. 
Micron  maintains,  the  denial  is  set  forth 
In  a  compound  form  that  lumps  the  LG- 
supplied  DRAMs  with  DRAMs 
purchased  from  all  other  vendors: 
"DRAM  sold  to  the  European  IPO  by 
LG.  Semicon  and  other  vendors  went  to 
a  variety  of  (sites  throughout  Europel.  " 

Micron  states  that  LG  attempts  to 
buttress  its  story  by  attributing  to  the 
arrangement  some  unsubstantiated,  and 
internally  inconsistent,  business 
justifications.  According  to  Micron,  LG 


also  places  great  emphasis  on  the 
second-hand  statements  of  Mr.  Sung- 
|ung  Woo.  an  LG  employee  who  had 
previously  served  as  sales  manager  of 
LGSG.  These  statements  are  not 
provided  directly  by  Mr.  Woo.  but 
instead  through  the  declaration  of  Mr. 
|ae-Byung  Kim.  another  LG  employee. 

Micron  maintains  that  the 
unexplained  second-hand  nature  of  the 
statements  attributed  to  Mr.  Woo  casU 
significant  doubt  on  their  reliability. 
Micron  contends  that,  since  Mr.  Woo 
continues  to  be  employed  by  LG,  there 
appears  to  be  absolutely  no  reason  why 
LG  could  not  have  provided  a  first-hand 
account  by  Mr.  Woo.  For  that  reason, 
the  conclusory  denials  of  LG's 
knowledge  of  the  destination  of  the 
sales  should  be  given  little  weight. 

Micron  argues  that  the  prices  charged 
by  LG  to  its  European  customer  confirm 
LG's  intent  to  evade  the  antidumping 
order.  According  to  Micron,  the  prices 
charged  by  LG  through  its  alternative 
sales  through  LG  and  LGSG  confirm  the 
critical  facts  contained  in  the  statement 
of  Mr.  Vecchiarelli  that  LG  maintained 
a  "floor  price"  on  its  sales  through  LG 
to  the  United  States,  and  that  LG  made 
sales  through  LGSG  when  the  price 
needed  to  make  the  sales  to  its  European 
customer  was  below  that  "floor  price". 

Micron  asserts  that,  in  a  market  in 
which  prices  are  continually  declining, 
prices  averaged  over  twelve  months  can 
be  significantly  skewed  by  the  volumes 
sold  at  different  times;  and  this  was 
particularly  true  with  sales  by  LGSG  to 
the  customer  in  question.  Indeed. 
Micron  states  that  when  prices  are 
examined  on  a  daily  basis,  there  is  a 
clear  pattern  confirming  Mr. 
Vecchiarelli's  statement  that  LG  was 
selling  through  LGSG  in  order  to 
continue  to  supply  its  European 
customer's  U.S.  affiliate. 

According  to  Micjon.  LG  also  points 
to  the  statement  of  Mr.  Vlad  Pizarev,  Mr. 
Vecchiarelli's  successor,  as  indicating 
that  pricing  is  the  one  function  that  is 
centralized  worldwide.  Micron  states 
that  LG  emphasizes  the  statement: 
"Prices  were  usually  the  same 
worldwide."  Micron  argues  that,  as 
noted,  this  statement  very  pointedly 
does  not  dispute,  and  the  establishment 
of  a  single  world-wide  price  for  this 
customer  only  confirms,  LG's  need  to 
supply  this  customer  in  the  United 
Stales  through  an  alternative  route  when 
the  agreed-upon  world-wide  price  is  set. 
Micron  argues  that  Mr.  Vecchiarelli's 
statement  is  corroborated  by  other 
evidence  of  record  and  provides  every 
indication  of  reliability.  According  to 
Micron,  IC  makes  an  attack  on  Mr. 
Vecchiarelli's  integrity  in  an  attempt  to 
discredit  his  testimony  Those  claims. 


Micron  argues,  are  misplaced  and 
should  be  rejected.  First,  the 
Department  employees  who  spoke 
directly  with  Mr.  Vecchiarelli  had  a 
first-hand  basis  on  which  to  judge  his 
credibility  and  reliability.  LG 
acknowledges  that  Mr  Vecchiarelli  left 
LG  on  good  terms,  and  can  proffer  no 
substantial  reason  why  Mr.  Vecchiarelli 
should  harbor  any  bias  towards  LG. 
Second.  Mr.  Vecchiarelli's  apparent 
employment  at  Macronix  America 
immediately  after  leaving  LG's 
employment  provides  absolutely  no 
basis  for  inferring  a^iy  bias  against  LG. 
Mr.  Vecchiarelli  was  no  longer 
employed  at  Macronix  at  the  time  he 
provided  his  statement  to  the 
Department,  so  the  basis  for  any 
potential  "bias"  had  already  been 
eliminated.  Moreover.  LG  by  its  own 
actions  has  indicated  that  it  did  not 
consider  Mr.  Vecchiarelli"s  employment 
at  Macronix  to  constitute  a  disqualify'ing 
bias  against  LG.  As  related  in  the 
Statement  of  Mr.  Pizarev.  Mr. 
Vecchiarelli  continued  to  be  engaged  by 
LG  as  a  constdtant  "on  a  retainer  from 
LG  for  a  couple  of  months  "  after  he  left 
LG  to  work  at  Macronix. 

Third,  LG  grossly  mischaraclerizes  the 
supposed  discrepancies  in  Mr. 
Vecchiarelli's  statement.  Thus.  LG  first 
contests  his  statement  that  he  was 
responsible  for  the  pricing  and  supply 
decisions  for  all  sales  worldwide  to  the 
customer  in  question.  Yet  LG's  own 
submissions  confirm  this  statement.  As 
already  discussed  above.  LG  submitted 
the  statement  of  another  LG  employee 
(Mr.  Pizarev).  who  confirmed  that  the 
parent  company's  pricing  is 
"centralized"  worldwide.  And  the 
organization  charts  submitted  by  LG  at 
verification  quite  plainly  indicate  that 
Mr.  Vecchiarelli  was  in  charge  of 
worldwide  sales  lo  the  customer  in 
question.  In  fact,  Mr.  Vecchiarelli  is 
shown  at  the  top  of  the  chart,  with  the 
title  "WW  Act.  Mgr".  Furthermore,  this 
document  from  the  Department  "s  sales 
verification  report  clearly  reviews  the 
customer  in  questions  DRAM  product 
needs  on  a  worldwide  basis,  with 
information  on  products  manufactured 
at  each  location. 

Micron  reiterates  that  nowhere  does 
LG  deny  that  LG  maintained  a  '"floor 
price""  system,  as  Mr.  Vecchiarelli 
described  it  in  his  statement. 

In  sum.  Micron  contends  that  Mr. 
Vecchiarelli "s  statement  describing  LG's 
evasion  scheme  is  credible,  corroborated 
by  the  Customs  documents  as  well  as  by 
LG's  own  sales  documents,  and 
confirmed  in  many  respects  both  by 
LG's  and  the  customer  in  question's 
admissions  and  by  their  failure  to  deny 
critical  aspects  of  the  arrangement. 
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Micron  submits  that  LG's  complaints 
regarding  the  Department's  procedures 
should  be  summarily  rejected. 
According  lo  Micron,  it  did  not  respond 
to  the  summary  arguments  in  LG's 
October  7  letter  because  they  appeared 
to  be  nothing  more  than  a  preview  of 
legal  arguments  to  be  presented  in  LG's 
case  brief.  Micron  contends  that  it  now 
appears  that  LG  is  resting  on  the 
argimients  as  simimarily  stated  in  the 
October  7  letter.  Those  arguments  are 
entirely  baseless  and.  like  so  many  of 
LG's  assertions  in  this  proceeding,  not 
worthy  of  serious  consideration. 

Micron  maintains  that  LG's 
allegations  that  the  Department  (1) 
failed  to  "prompdy  "  place  information 
on  the  record,  (2)  conducted  "secret" 
interviews,  and  (3)  failed  to  afford 
respondent  with  a  "meaningful" 
opportunity  to  respond  lo  allegations, 
thereby  denying  LG's  "fundamental 
ri^t  to  due  process,"  totally  lack  merit. 

First,  according  to  Micron.  LG  ignores 
the  fundamental  nature  of  an 
antidumping  proceeding.  Second,  LG's 
allegation  with  respect  to  the 
Department's  '"secret  interviews""  with 
Mr.  Vecchiarelli  goes  against  the  statute, 
which  affirmatively  authorizes  the 
conduct  of  ex  parte  meetings.  "Third, 
LG's  "strenuous"  objections  to  these 
meetings,  and  to  the  proffer  of 
information  by  a  former  employee 
concerning  fraudulent  conduct  by  the 
employer,  are  totally  baseless. 

Finally,  the  Department  is  afiorded 
great  discretion  in  conducting  its 
proceedings.  E.I.  Dupont  de  Nemours  6- 
Co.  V.  United  States,  Slip  Op.  9»-7, 
1998  WL  42598.  at  *11  (CIT  Jan.  29. 
1998)  ("Commerce  enjoys  broad 
discretion  in  conducting  investigations 
and  reviews  under  the  antidumping 
statute  ").  As  the  Court  of  International 
Trade  has  previously  recognized: 

Commerce  regularly  balances  its  interest  in 
conducting  an  efficient,  uniform  and 
expeditious  administrative  investigation 
against  its  equally  compelling  interest  in 
conducting  accurate  fact-finding.  Such  a 
weighing  of  competing  interests  involves 
choices  of  administrative  practice  and 
procedure  which  Commerce,  in  its 
specialized  role  as  administrator  of 
antidumping  investigations,  is  uniquely 
qualified  to  make. 

See  Union  Camp  Corp.  v.  United  States. 
53  F.  Supp.  2d  1310. 1328  (CIT  1999); 
see  also  NEC  Corp.  v.  United  States 
Dept.  of  Commerce,  978  F.  Supp.  314. 
327  (OT  1997),  affd,  151  F.3d  1361 
(Fed.  Cir.  1998),  cert,  denied,  119  S.Ct. 
1029  (1999)  (noting  that  the  Assistant 
Secretary  for  Import  Administration 
'"enjoy(s)  a  presumption  of  honesty  and 
integrity  which  must  be  overcome").  In 
short.  Micron  contends  that  LG  has 


failed  to  provide  any  legal  foundation 
for  its  allegations  concerning  the 
Department"s  investigative  procedures, 
and  the  Department  should  dismiss 
these  claims  as  groundless. 

DOC  Position:  A  full  discussion  of  our 
final  conclusion,  which  requires 
references  to  proprietary  iriformation,  is 
included  in  the  December  3, 1999, 
Memorandum  from  John  Ckinniff  to 
Holly  Kuga  regarding  sales  tWough  a 
third  country  by  LG  contained  in  the 
official  file  for  this  case. 

In  sum,  an  employee  in  a  significant 
position  of  LG  stated  for  the  record  that 
he  set  up  a  sales  channel  for  one  of  LG's 
major  customers  to  procure  DRAMs  for 
the  United  States  through  LG's 
subsidiary  in  Germany.  LG  has  not 
submitted  anything  for  the  record  of  the 
instant  review  that  would  lead  us  to 
believe  that  the  employee's 
responsibilities  were  any  less  than  he 
described.  LG  itself  acknowledges  that  it 
knew  that  "some  of  the  merchandise" 
sold  through  Germany  was  destined  for 
the  United  States.  The  record  contains 
ample  information  to  document  the  tact 
that  the  overwhelming  majority  of  the 
merchandise  sold  through  Germany  did. 
in  fact,  ultimately  enter  the  United 
Stales  for  consumption  during  the  POR. 
Therefore,  we  beheve  the  record 
evidence  supports  the  conclusion  that 
LG  knew,  or  should  have  known,  at  the 
time  it  sold  the  subject  DRAMs,  that  the 
merchandise  was  destined  for 
consumption  in  the  United  States. 
Comment  3:  Adjustments  to  LG's 
Reported  Cost  of  Manufacturing.  LG 
claims  that  the  Department  should  not 
adjust  its  cost  of  manufacturing  by 
including  certain  costs  from  LG's 
constniction-in-progress  ("CIP") 
accotmt. 

Micron  argues  that  the  Department 
properly  adjusted  LG's  reported  cost  of 
manufacture  for  certain  production 
expenses  that  LG  had  excluded  from 
cost  of  manufacture  and  instead 
relegated  lo  a  CD*  accotmt. 

DOC  Position:  Given  that  the 
Department  is  rejecting  LG's  reported 
sales  and  cost  informRtioo  lo  calculate 
LG's  margin,  and  is  applying  total  FA, 
the  issue  of  whether  the  Department 
should  adjust  LG's  reported  COM  is 
moot. 

Comment  4:  Adjustment  to  LG's 
Reported  G&A  Expense.  In  its 
preliminary  results,  the  Department 
adjusted  LG's  reported  G&A  expense  by 
excluding  foreign  currency  transaction 
gains  and  losses  related  to  accounts 
receivables.  See  Preliminary  Results,  64 
FR  at  30,485;  Analysis  Memorandum  at 
4  &  Attachments  7,  9,  ID.  LG  alleges  that 
the  Department's  calculadons  contain  a 
significant  error  that  should  be 


corrected  in  the  final  results. 
Specifically,  the  Department 
inadvertently  added  three  zeros  to  three 
of  the  figures  in  the  tables  contained  in 
Attachments  9  and  10:  accounts 
receivable,  long-term  accounts  payable, 
and  bank  deposits.  Thus,  the 
Department  should  use  a  revised  G4A 
ratio  percent  in  the  Final  Results. 

No  rebuttal  briefs  were  filed  with 
regard  to  this  issue. 

DOC  Position.  Given  that  the 
Department  is  rejecting  LG's  reported 
sales  and  cost  information  to  calculate 
LG's  margin,  and  is  applying  total  FA, 
the  issue  of  whether  the  Department 
should  adjust  LG"s  reported  G&A 
expense  is  moot. 

Comment  5:  The  Department  Should 
Use  the  Data  Submitted  bv  LC  in  Its 
March  26, 1999  Supplemental 
Response.  In  the  preliminary  results,  the 
Department  used  the  sales  and  cost  data 
submitted  by  LG  with  its  original 
October  8,  1 998.  questionnaire  response. 
However,  LG  submitted  revised  cost  and 
sales  data  with  its  March  26. 1999. 
supplemental  response.  LG  argues  that 
this  data  was  timely  submitted  and  was 
used  as  the  basis  for  the  Department  s 
verification  in  April  1999.  and  the 
Department  should,  therefore,  use  LG's 
March  26.  1999.  data  in  the  final  results. 

No  rebuttal  briefs  were  filed  with 
regard  to  this  issue. 

DOC  Position  Given  that  the 
Department  is  rejecting  LG"s  reported 
sales  and  cost  information  to  calcidate 
LGs  margin,  and  is  applying  total  FA. 
the  issue  of  whether  the  Department 
should  use  LG"s  March  26. 1999.  data 
submission  is  moot. 

Comment  6.- The  Department  Should 
Correct  Programming  Errors  in  the 
Calculation  of  G&A  and  Interest 
Expense  for  Modules  LG  argues  thai  the 
Department  made  programming  errors 
in  its  application  of  the  revised.GftA 
and  interest  expenses  for  memory 
modules. 

No  rebuttal  briefs  were  filed  with 
regard  to  this  issue. 

DOC  Position:  Given  that  the 
Department  is  rejecting  LG's  reported 
sales  and  cost  information  to  calculate 
LG's  margin,  and  is  applying  total  FA, 
the  issue  of  whether  the  Department 
rex'ises  LG's  G&A  and  interest  expenses 
for  memory  modules  is  moot. 

Conunent  7:  The  Department  Should 
Correct  a  Programming  Error  in  the 
Calculation  of  LG's  COP  and  CV  for 
DRAMs.  LG  claims  that  the  Department 
shoiUd  correct  a  programming  error  in 
the  calculation  of  COP  and  CV  for 
DRAMs. 

No  rebuttal  briefs  were  filed  with 
regard  to  this  issue. 
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DOC  Position:  Given  that  the 
Department  is  rejecting  LG's  reported 
sales  and  cost  information  to  calculate 
LG's  margin,  and  is  applying  total  FA, 
the  issue  of  whether  the  Department 
corrects  the  programming  error  in  the 
calculation  of  COP  and  CV  tor  DRAMs 
is  moot. 

Comment  8:  The  Department  Should 
Correct  a  Programming  Error  that 
Significantly  Overstates  the  Duty 
Assessment  Rates  Covering  LG  Imports. 
LG  claims  that,  due  to  a  computer 
programming  error,  the  Department's 
duty  assessment  rates  by  importer  are 
significantly  overstated. 

No  rebuttal  briefs  were  filed  with 
regard  to  this  issue. 


DOC  Position:  Given  that  the 
Department  is  rejecting  LG's  reported 
sales  and  cost  information  to  calculate 
LG's  margin,  and  is  applying  total  FA, 
the  issue  of  whether  the  Department  has 
the  duty  assessment  programming  error 
is  moot. 

Comment  9:  The  Department  Should 
Calculate  LG's  CV  Selling  Expenses 
Based  on  Bensity.  LG  claims  that  the 
Department  erroneously  calculated  a 
single  weighted-average  home  market 
selling  expense  figure  for  CV-based  on 
sales  of  all  products.  To  correct  this 
distortion  in  the  dumping  margin 
calculation,  the  Department  should 


calculate  CV  selling  expenses  based  on 
density. 

No  rebuttal  briefs  were  filed  with 
regard  to  this  issue. 

DOC  Position:  Given  that  the 
Department  is  rejecting  LG's  reported 
sales  and  cost  information  to  calculate 
LG's  margin,  and  is  applying  total  FA. 
the  issue  of  whether  the  Department 
calculates  CV  selling  expenses  based  on 
density  is  moot. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  May  1, 1997  through 
April  30, 1998; 


Manufacturer/ExpoMsf 


Hyundai  Etectronics  Industries,  Co., 

LG  Semcon  Co.,  Ud.  

GS  Corporation  


Ud. 


Weightad-av- 
srage  margin 
percentage 


10.44 
10.44 
10.44 


Welghled-av- 

erage  per 
megaUl  rale 


.03 
.03 
.03 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Tlie  Department  wiU  i.'ssue 
appraisement  instructions  directly  to 
the  Customs  Service.  These  final  results 
of  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  this 
review.  For  Hyundai,  for  duty- 
assessment  purposes,  we  calculated  an 
importer-specific  assesi^ment  rate  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amount  by 
the  total  estimated  entered  value 
reported  by  Hviindai  of  those  sales. 
Hj-undai,  in  accordance  with  the 
Department's  questionnaire,  estimated 
the  entered  value  of  its  sales  by 
calculating  the  average  of  the  entered 
value  of  each  control  number  for  the 
POR.  For  all  other  respondents,  we 
based  the  importer-specific  assessment 
rate  on  the  facts  available  margin 
percentage. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  DRAMs 
from  Korea  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  731(a)  of  the  Act:  (1)  for  the 
companies  named  above,  the  cash 
deposit  rates  will  be  the  rates  listed 
above;  (2)  for  merchandise  exported  by 
manufactiu«rs  or  exporters  not  covered 
in  this  review  but  covered  in  a  previous 
segment  of  this  proceeding,  the  cash 
deposit  rate  will  continue  to  be  the 


company-specific  rate  published  in  the 
most  recent  final  results  which  covered 
that  manufacturer  or  exporter:  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  these  final  results  of 
review  or  in  the  most  recent  final  results 
which  covered  that  manufacturer;  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  the  cash  deposit  rate 
will  be  4.55  percent,  the  all  others  rate 
established  in  the  LTFV  investigation. 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402  (fl  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretar>''s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  APO  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AlPO  in  accordance 
with  section  351.305  (a)  of  the 
Department's  regulations.  Timely 


notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this  in 
accordance  with  sections  751(a)(lJ  and 
777(i}(l)ofthe  Act. 

Dated:  December  6,  1999. 
Richard  W.  Moralud, 
Acting  Assistant  Secretary  for  Import 
Administration. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-58S-S50,  A-588-851,  A-791-80B] 

Notice  of  Preliminary  Determinations 
of  Sales  at  Less  Than  Fair  Value: 
Certain  i^rge  Diameter  Cart)on  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Japan  and  Certain 
Small  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  From  Japan  and  the  Republic  of 
South  Africa 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  14.  1999. 
FOR  FURT>tER  INFORMATION  CONTACT: 
Charles  Higgle  at  (202)  4B2-S288  or 
Constance  Handley  at  (202)  482-0631. 
Import  Administration.  Room  1870, 
International  Trade  Administration, 


U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regiUations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  1999). 

Preliminary  Determinationg 

We  preliminarily  determine  that  large 
diameter  carbon  and  alloy  seamless 
standard,  line  and  pressure  pipe  (large 
diameter  seamless  pipe)  from  Japan,  and 
small  diameter  carbon  and  alloy 
seamless  standard,  line  and  pressure 
pipe  (small  diameter  seamless  pipe) 
from  Japan  and  the  Republic  of  South 
Africa  (South  Africa),  are  being  sold,  or 
are  likely  to  be  sold,  in  the  United  States 
at  less  than  fair  value  (LTFV).  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  Suspension  of  Liquidation 
section  of  this  notice. 

CaseHistsiy 

On  June  30, 1999,  the  Department 
received  petitions  on  large  diameter 
seamless  pipe  from  Japan  and  Mexico 
filed  in  proper  form  by  U.S.  Steel  Group 
(a  unit  of  USX  Corp.— Fairfield 
Seamless  Pipe  Mil!)  and  USS/Kobe  Steel 
Company  Also  that  day.  the 
Department  received  petitions  on  small 
diameter  seamless  pipe  from  the  Czech 
Republic.  Japan,  Romania  and  South 
Africa  filed  in  proper  form  from  Koppel 
Steel  Corporation.  Sharon  Tube 
company.  U.S.  Steel  Group.  USS/Kobe 
Steel  Company  and  Vision  Metals.  Inc. 
(Gulf  States  Tube  Division).  On  June  30. 
1999.  the  United  Steel  Workers  of 
America  joined  as  co-petitioners  in  all 
of  the  cases. ' 

These  investigations  were  initiated  on 
July  20.  1999.  See  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Large  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  fapan  and  Mexico 
and  Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  the  Czech  Republic, 
fapan,  the  Republic  of  South  Africa  and 
Romania:  [Initiation  Notice),  64  FR 
40825  Uuly  28. 1999).  Since  the 


initiation  of  the  investigations,  the 
foUovring  events  have  occurred: 

On  August  12,  1999,  the  Department 
selected  the  following  companies  as 
mandatory  respondents  in  the 
investigations:  Kawasaki  Steel 
Corporation  (Kawasaki),  Nippon  Steel 
Corporation  (Nippon)  and  Sumitomo 
Metal  Industries  (Sumitomo)  for  both 
investigations  involving  Japan;  and  Iscor 
Ltd  (Iscor),  the  sole  producer  of  the 
subject  merchandise  for  South  Africa. 
See  Respondent  Selection,  below.  On 
August  12, 1999,  the  Department  issued 
the  antidtunping  questionnaires  to  each 
of  the  selected  respondents. 

On  August  16,  1999,  the  United  States 
International  Trade  Commission  (ITC) 
preUminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of  the 
products  subject  to  each  of  these 
antidumping  investigations  are 
materially  injuring  the  U.S.  industry. 
See  Certain  Seamless  Carbon  and  Alloy 
Steel  Standard,  Line,  and  Pressure  Pipe 
from  the  Czech  Republic,  fapan,  Mexico, 
Romania,  and  South  Africa.  64  FR 
46953  (August  27, 1999). 

On  September  10, 1999,  Iscor  notified 
the  Department  that  it  would  not  be 
responding  to  the  Department's 
questionnaire.  Likewise,  in  the  cases 
involving  Japan,  none  of  the  mandatory 
respondents  answered  the  Department's 
questioimaire. 

Peried  of  InvestigatioD 

The  period  of  investigation  '(^DI)  for 
both  the  large  and  small  diameter 
seamless  pipe  cases  is  April  1, 1998. 
through  March  31, 1999.  This  period 
corresponds  to  the  four  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  June  1999). 

Scape  of  Invegtigalioiis  ^ 

For  purposes  of  the  large  diameter 
seamless  pipe  investigation,  the 
products  covered  are  large  diameter 
seamless  carbon  and  alloy  (other  than 
stainless)  steel  standard,  line,  and 
pressure  pipes  produced,  or  equivalent, 
to  the  American  Society  for  Testing  and 
Materials  (ASTM)  A-53.  ASTM  A-106, 
ASTM  A-333.  ASTM  A-334,  ASTM  A- 
335  (grades  PI,  P2,  Pll,  Pl2,  P21  and 
P22  only),  ASTM  A-589,  ASTM  A-795. 
and  the  American  Petroleimi  Institute 
(API)  5L  specifications  and  meeting  the 
physical  parameters  described  below, 
regardless  of  application.  The  scope  of 
these  investigations  also  includes  all 
products  used  in  standard,  line,  or 
pressure  pipe  applications  and  meeting 


'  The  prchmioary  detemiinstioDS  in  the 
invesdgaUons  Involving  the  Czsch  Republic, 
Mexico  and  Romania  has  been  poitpooad  until 
January  26.  2000 


-On  September  3, 1099.  the  petitionen  requested 
that  the  scope  of  the  invesligatians  be  ameuded  to 
exclude  certain  products  made  to  the  A-335 
specification.  This  change  is  tweeted  in  the  current 
scope. 


the  physical  parameters  described 
below,  regardless  of  specification. 
Specifically  included  within  the  scope 
of  these  investigations  are  seamless 
pipes  greater  than  4.5  inches  (114.3  mm) 
up  to  and  incluiling  16  inches  (406.4 
mm)  in  outside  diameter,  regardless  of 
wall-thickness,  manufacturing  process 
(hoi  finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end.  upset  end. 
threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
imder  the  subheadings  7304.10.10.30, 
7304.10.10.45,  7304.10.10.60, 
7304.10.50.50.  7304.31.60.50. 
7304.39.00.36.  7304.39.00.40. 
7304.39.00.44.  7304.39.00.48, 
7304.39.00.52.  7304.39.00.56, 
7304.39.00.62,  7304.39.00.68. 
7304.39.00.72,  7304.51.50.60. 
7304.59.60.00.  7304.59.80.30, 
7304.59.80.35,  7304.59.80.40. 
7304.59.80.45,  7304.59.80.50, 
7304.59.80.55,  7304.59.80.60, 
7304.59.80.65.  and  7304.59.80.70  of  the 
Harmonized  Tariff  Schedule  of  the 
United  Sutes  (HTSUS). 

Specifitrations,  (Characteristics,  and 
Uses:  Large  diameter  seamless  pipe  is 
used  primarily  for  line  applications 
such  as  oil,  gas,  or  water  pipeline,  or 
utility  distribution  systems.  Seamless 
pressure  pipes  are  intended  for  the 
conveyance  of  water,  steam, 
petrochemicals,  chemicals,  oil  products, 
natural  gas  and  other  liquids  and  gasses 
in  industrial  piping  systems.  They  may 
carry  these  substances  at  elevated 
pressures  and  temperatures  and  may  be 
subject  to  the  application  of  external 
heat.  Seamless  carbon  steel  pressure 
pipe  meeting  the  ASTM  A-106  standard 
may  be  used  in  temperatiues  of  up  to 
lOOJ  degrees  Fahrenheit,  at  various 
American  Society  of  Mechanical 
Engineers  (ASME)  code  stress  levels. 
Alloy  pipes  made  to  ASTM  A-335 
standard  must  be  used  if  temperatures 
and  stress  levels  exceed  those  allowed 
for  ASTM  A-106.  Seamless  pressure 
pipes  sold  in  the  United  States  are 
commonly  prtxluced  to  the  ASTM 
A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  spricdder  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
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requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
speciBcation. 

Seamless  water  well  pipe  (ASTM 
A-S891  and  seamless  galvanized  pipe 
for  fire  protection  uses  (ASTM  A-795) 
are  used  for  the  conveyance  of  water. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  5I^B,  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 
typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM 
A-106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  in  large 
diameters  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  A  more  minor  application 
for  large  diameter  seamless  pipes  is  for 
use  in  pressure  piping  systems  by 
refineries,  petrochemical  plants,  and 
chemical  plants,  as  well  as  in  power 
generation  plants  and  in  some  oil  field 
uses  (on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  nms.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

The  scope  of  these  investigations 
includes  ail  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line,  and  pressure 
applications  and  the  above-listed 
specifications  are  defining 
characteristics  of  the  scope  of  these 
investigations.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  ASTM 
A-53,  ASTM  A-106,  ASTM  A-333, 
ASTM  A-334,  ASTM  A-335  (grades  Pi, 
P2,  Pll.  P12,  P21  and  P22  only),  ASTM 
A-589,  ASTM  A-795,  and  API  5L 
specifications  shall  be  covered  if  used  in 
a  standard,  line,  or  pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics. 


could  potentially  be  used  in  ASTM 
A-106  applications.  These 
specifications  generally  include  ASTM 
A-161,  ASTM  A-192.  ASTM  A-210, 
ASTM  A-252,  ASTM  A-501,  ASTM 
A-523,  ASTM  A-524.  and  ASTM 
A-618.  When  such  pipes  are  used  in  a 
standard,  line,  or  pressure  pipe 
application,  such  products  are  covered 
by  the  scope  of  these  investigations. 

Specifically  excluded  from  the  scope 
of  these  investigations  are  boiler  tubing 
and  mechanical  tubing,  if  such  products 
are  not  produced  to  ASTM  A-53,  ASTM 
A-106,  A.STM  A-333,  ASTM  A-334, 
ASTM  A-335  (grades  Pi,  P2,  Pll,  Pl2, 
P21  and  P22  only),  ASTM  A-589, 
ASTM  A-795,  and  API  5L  specifications 
and  are  not  used  in  standard,  line,  or 
pressure  pipe  applications.  In  addition, 
finished  and  unfinished  oil  country 
tubular  goods  (OCTG)  are  excluded  from 
the  scope  of  these  investigations,  if 
covered  by  the  scope  of  another 
antidumping  duty  order  from  the  same 
coimtry.  If  not  covered  by  such  an 
OCTG  order,  finished  and  unfinished 
CXTG  are  included  in  this  scope  when 
used  in  standard,  line  or  pressure 
applications. 

For  purposes  of  the  small  diameter 
seamless  pipe  investigations,  the 
products  covered  are  seamless  carbon 
and  alloy  (other  than  stainless)  steel 
standard,  line,  and  pressure  pipes  and 
redraw  hollows  produced,  or 
equivalent,  to  the  ASTM  A-53.  ASTM 
A-106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589.  ASTM 
A-795.  and  the  American  Petroleum 
Institute  (API)  5L  specifications  and 
meeting  the  physical  parameters 
described  below,  regardless  of 
application.  The  scope  of  these 
investigations  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification.  Specifically  included 
within  the  scope  of  these  investigations 
are  seamless  pipes  and  redraw  hollows, 
less  than  or  equal  to  4.5  inches  (114.3 
mm)  in  outside  diameter,  regardless  of 
wall-thickness,  manufacturing  process 
(hot  finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
under  the  subheadings  7304.10.10.20, 
7304  10.50.20,  7304.31.30.00, 
7304.31.60  50.  7304.39.00.16, 
7304.39.00.20.  7304.39.00.24. 
7304.39.00.28,  7304.39.00.32, 
7304.51.50.05,  7304.51.50.60, 
7304.59.60.00,  7304.59.80.10, 
7304.59.80.15,  7304.59.80.20.  and 
7304.59.80.25  of  the  HTSUS. 


Specifications,  Characteristics,  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  cany  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  ASTM  A-106 
standard  may  be  used  in  temperatures  of 
up  to  1000  degrees  Fahrenheit,  at 
various  ASME  code  stress  levels.  Alloy 
pipes  made  to  ASTM  A-335  standard 
must  be  used  if  temperatures  and  stress 
levels  exceed  those  allowed  for  ASTM 
A-106.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  water  well  pipe  (ASTM  A- 
589)  and  seamless  galvanized  pipe  for 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  5L-B,  and  API 
5L-X42  specifications.  To  avoid 
maintaining  sepvVate  production  runs 
and  separate  inventories,  manufacturers 
typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM 
A-106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  is  in  pressure 
piping  systems  by  refineries, 
petrochemical  plants,  and  chemical 
plants.  Other  applications  are  in  power 
generation  plants  (electrical-fossil  fuel 


or  nuclear),  and  in  some  oil  field  uses 
(on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  A  minor  application  of 
this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

Redraw  hoUows  are  any  unfinished 
pipe  or  "hollow  profiles"  of  carbon  or 
alloy  steel  transformed  by  hot  rolling  or 
cold  drawing/hydrostatic  testing  or 
other  methods  to  enable  the  material  to 
be  sold  under  ASTM  A-S3,  ASTM 
A-106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589,  ASTM 
A-795,  and  API  5L  specifications. 

The  scope  of  these  investigations 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line,  and  pressure 
applications  and  the  above-listed 
specifications  are  defining 
characteristics  of  the  scope  of  these 
investigations.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  ASTM 
A-53,  ASTM  A-106,  ASTM  A-333, 
ASTM  A-334,  ASTM  A-335,  ASTM 
A-S89,  ASTM  A-795,  and  API  5L 
specifications  shall  be  covered  if  used  in 
a  standard,  line,  or  pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM 
A-106  applications.  These 
specifications  generally  include  ASTM 
A-161.  ASTM  A-192.  ASTM  A-210, 
ASTM  A-252.  ASTM  A-501 ,  ASTM 
A-523,  ASTM  A-524,  and  ASTM 
A-61B.  When  such  pipes  are  used  in  a 
standard,  line,  or  pressure  pipe 
application,  such  products  are  covered 
by  the  scope  of  these  investigations. 

Specifically  excluded  from  the  scope 
of  these  investigations  are  boiler  tubing 
and  mechanical  tubing,  if  such  products 
axe  not  produced  to  ASTM  A-53,  ASTM 
A-106.  ASTM  A-333.  ASTM  A-334, 
ASTM  A-33S.  ASTM  A-589.  ASTM 
A-795,  and  API  5L  specifications  and 
are  not  used  in  standard,  line,  or 
pressure  pipe  applications.  In  addition, 
finished  and  unfinished  OCTG  are 
excluded  from  the  scope  of  these 
investigations,  if  covered  by  the  scope  of 
another  antidumping  duty  order  from 
the  same  country.  If  not  covered  by  such 
an  OCTG  order,  finished  and  unfinished 
OCTG  are  included  in  this  scope  when 


used  in  standard,  line  or  pressure 
applications. 

Although  the  HTSUS  subheadings  axe 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  From 
August  through  November  1999.  the 
Department  received  responses  from  a 
number  of  parties  including  importers, 
respondents,  consumers,  and 
petitioners. 

Qass  or  Kind 

We  have  preliminarily  determined 
that  there  axe  only  two  classes  or  kinds 
of  merchandise,  one  for  small  diameter 
pipe  and  one  for  large  diameter  pipe. 
Our  determination  is  based  on  an 
evaluation  of  the  criteria  set  forth  in 
Diversified  Products  v.  United  States. 
572  F.  Supp.  883,  889  (CIT  1983) 
[Diversified  Products),  which  look  to 
difierences  in:  (1)  The  general  physical 
characteristics  of  the  merchandise,  (2) 
the  expectations  of  the  ultimalo 
purchaser,  (3)  the  ultimate  use  of  the 
merchandise,  (4)  the  chaimels  of  trade 
in  which  the  merchandise  moves,  and 
(5)  the  maiuier  in  which  the  product  is 
advertised  or  displayed.  In  making  this 
preliminary  determination,  we  have 
rejected  a  request  by  Sumitomo  that  the 
Department  determine  that  there  are 
three  separate  classes  or  kinds  of 
merchandise  subject  to  investigation:  (1) 
Commodity  grade  standard,  line  and 
pressure  pipe,  (2)  high-i!trength  line 
pipe  produced  to  proprietary 
specification  for  use  in  deep  sea,  arctic 
or  other  harsh  conditions  and  (3)  alloy 
pressure  pipe.  See  letter  from  Sumitomo 
to  the  Department  of  Commerce  (August 
3,  1999).  Likewise  we  have  rejected  the 
requests  of  MC  Tubular  Products,  Inc., 
an  importer  of  the  subject  merchandise, 
and  the  American  Boiler  Makers 
Association  (ABMA),  consimiers  of  the 
subject  merchandise,  that  we  determine 
that  alloy  seamless  pipe  is  a  separate 
class  or  kind  than  carbon  seamless  pipe. 
See  letter  frtim  MC  Tubular  Products  to 
the  Department  of  Conunerce  (August 
10, 1999),  and  letter  from  the  ABMA  to 
the  Assistant  Secretary  (November  5, 
1999).  In  our  analysis  of  the  Diversified 
Products  criteria,  we  find  that, 
consistent  with  past  seamless  pipe 
cases,  alloy  grade  steels,  high-strength 
line  pipe,  and  pipes  made  therefrtjm. 
represent  the  upper  end  of  a  single 
continuum  of  steel  grades  and 
associated  attributes.  See,  e.g..  Notice  of 
Final  Determination  of  Sales  at  Less 
Thai\  Fair  Value:  Small  Diameter 
Circular  Seamless  Carbon  and  Alloy 


Steel.  Standard.  Line  and  Pressure  Pipe 
From  Brazil,  60  FR  31960,  31963  (June 
19, 1995):  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Small 
Diameter  Circular  Seamless  Carbon  and 
Alloy  Steel.  Standard.  Line  and  Pressure 
Pipe  From  Germany.  60  FR  31974  Oune 
19, 1995).  Information  placed  on  the 
record  of  this  proceeding,  which  does 
not  address  all  of  the  Diversified 
Products  criteria  or  contain  compelling 
new  documented  evidence,  does  not 
constitute  suifiicient  justification  for 
deviating  from  our  established 
precedent.  Id.  For  further  discussion  on 
this  topic  see  Memorandum  from  Case 
Analysts  to  Holly  Kuga,  Re:  Class  or 
Kind,  dated  December  7,  1999.  On 
December  2. 1999,  Sumitomo  made  an 
additional  submission  with  regard  to 
class  or  kind.  Due  to  the  statutorj- 
deadline  for  the  preliminarv' 
determination  in  these  investigations, 
we  will  consider  this  information  in 
making  the  final  determination. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  However,  .section 
777A(c)(2)  of  the  Act  gives  the 
Department  discretion,  when  faced  with 
a  large  number  of  exporters/producers, 
to  limit  its  examination  to  a  reasonable 
number  of  such  companies  if  it  is  not 
practicable  to  examine  all  companies. 
Where  it  is  not  practicable  to  examine 
all  known  producers/exporters  of 
subject  merchandise,  this  pro\ision 
permits  the  Department  to  investigate 
either:  (1)  A  sample  of  exporters, 
producers,  or  types  of  products  that  is 
statistically  valid  based  on  the 
information  available  at  the  time  of 
selection,  or  (2)  exporters  and  producers 
accounting  for  the  largest  volume  of  the 
subject  merchandise  that  can  be 
reasonably  examined. 

After  consideration  of  the 
complexities  expected  to  arise  in  these 
proceedings  and  the  resources  available 
to  the  Department,  we  determined  that 
it  was  not  practicable  in  the  Japanese 
investigations  to  examine  all  kiunvn 
producers/exporters  of  subject 
merchandise.  This  was  not  a  concern  in 
the  investigation  involving  South 
Africa,  since  there  was  only  one 
producer/exporter  of  subject 
merchandise  in  that  country  during  the 
POI.  However,  with  respect  to  Japan, 
which  had  multiple  producers/exporters 
of  subject  merchandise  during  the  I^I. 
we  determined  that,  given  our 
resources,  we  would  be  able  to 
investigate  three  such  companies.  The 
respondents  selected  for  Japan  were 
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those  with  the  greatest  export  volume, 
that  together  accounted  for  more  than  50 
percent  of  all  known  exports  of  the 
subject  merchandise  during  the  POl 
from  lapan.  For  a  more  detailed 
discussion  of  respondent  selection  in 
these  investigations,  see  Respondent 
Selection  Memomndum,  dated  August 
12.  1999. 

Facts  Available 

As  stated  above,  none  of  the 
respondents  answered  the  Department's 
questionnaire.  Section  776(a)(2)  of  the 
Act  provides  that,  if  an  interested  party 
lA)  withholds  information  that  has  been 
requested  by  the  Department:  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  maimer 
requested  subject  to  section  782(c)(1) 
and  (e)  of  the  Act;  (C)  significantly 
impedes  a  proceeding  under  the 
antidumping  statute:  or  (D)  provides 
such  information  but  the  iniormation 
cannot  be  verified,  the  Department 
.shall,  subject  to  subsection  782(d)  of  the 
Act,  use  facts  otherwise  available  in 
reaching  the  applicable  determination. 
Because  Iscor,  Kawasaki,  Nippon  and 
Sumitomo  failed  to  respond  to  our 
questionnaire,  pursuant  to  section 
776(a)(2)(A)  of  the  Act,  we  resorted  to 
facts  otherwise  available  to  determine 
the  dumping  margins  for  these 
companies. 

Section  776(b)  of  the  Act  provides 
that  the  Department  may  use  an 
inference  adverse  to  the  interests  of  a 
party  that  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  the  Department's  requests  for 
information.  See  also  Statement  of 
Administrative  Action  accompanying 
the  LJRAA.  H.R.  Rep.  No.  103-316  at 
870  (1994)  (SAA).  Failure  by  Iscor, 
Kawasaki,  Nippon  and  Sumitomo  to 
respond  to  the  Department's 
antidumping  questionnaire  constitutes  a 
failure  to  act  to  the  best  of  their  ability 
to  comply  with  a  request  for 
information,  within  the  meaning  of 
section  776  of  the  Act.  Because  Iscor, 
Kawasaki,  Nippon  and  Sumitomo  failed 
to  respond,  the  Department  has 
determined  that,  in  selecting  among  the 
facts  otherwise  available,  an  adverse 
inference  is  warranted  in  selecting  the 
facts  available  for  these  companies. 

Because  we  were  unable  to  calculate 
margins  for  the  respondents  in  Japan,  or 
South  Africa,  consistent  with 
Department  practice,  we  assigned  the 
respondents  in  these  cases  the  highest 
margins  alleged  in  the  amendments  to 
the  respective  petitions.  See,  e.g..  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Germanv  (Wire  Rod  from 
Germany),  63  FR  10847'  (March  5, 19S8). 


The  highest  petition  margins  are  106.07 
percent  in  the  small  diameter  seamless 
pipe  investigation  for  Japan,  107.80 
percent  in  the  large  diameter  seamless 
pipe  investigation  for  Japan  and  43.51 
percent  for  South  Africa.  See  Initiation 
Notice. 

Section  776(b)  states  that  an  adverse 
inference  may  include  reliance  on 
information  derived  from  the  petition. 
See  also  SAA  at  829-831.  Section  77e(c) 
of  the  Act  provides  that,  when  the 
Department  relies  on  secondary 
information  (such  as  the  petition)  in 
using  the  facts  otherwise  available,  it 
must,  to  the  extent  practicable, 
corroborate  that  information  from 
independent  sources  that  are  reasonably 
at  its  disposal. 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value  (see  SAA  at 
870).  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation  (see  SAA  at  870). 

We  reviewed  the  adequacy  and 
accuracy  of  the  information  in  the 
petitions  during  our  pre-initiation 
analysis  of  the  petitions,  to  the  extent 
appropriate  information  was  available 
for  this  purpose.  See  Import 
Administration  AD  Investigation 
Initiation  Checklist,  dated  June  21, 1999, 
for  a  discussion  of  the  margin 
calculations  in  the  petitions.  In 
addition,  in  order  to  del^^nine  the 
probative  value  of  the  margins  in  the 
petitions  for  use  as  adverse  facts 
available  for  purposes  of  this 
determination,  we  examined  evidence 
supporting  the  calculations  in  the 
petitions.  In  accordance  with  section 
776(c)  of  the  Act,  to  the  extent 
practicable,  we  examined  the  key 
elements  of  the  export  price  (EP)  and 
normal  value  (NV)  calculations  on 
which  the  margins  in  the  petitions  were 
based.  Our  review  of  the  EP  and  NV 
calculations  indicated  that  the 
information  in  the  petitions  has 
probative  value,  as  certain  information 
included  in  the  margin  calculations  in 
the  petitions  is  from  public  sources 
concurrent,  for  the  most  part,  with  the 
POI  [e.g.,  international  freight  and 
insurance,  customs  duty,  interest  rates). 
However,  with  respect  to  certain  other 
data  included  in  the  margin  calculations 
of  the  petition  (e.g.,  gross  United  States 
and  home  market  unit  prices),  neither 
the  respondents  nor  other  interested 
parties  provided  the  Department  with 
further  relevant  information  and  the 


Department  is  aware  of  no  other 
independent  source  of  information  that 
would  enable  it  to  further  corroborate 
the  remaining  components  of  the  margin 
calculation  in  the  petition.  The 
implementing  regulation  for  section  776 
of  the  Act,  codified  at  19  CFR  351.308(c) 
states,  "[tlhe  fact  that  corroboration  may 
not  be  practicable  in  a  given 
circumstance  will  not  prevent  the 
Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  we  note  that  the  SAA  at 
870  specifically  states  that,  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance,"  the  Department 
may  nevertheless  apply  an  adverse 
inference.  Accordingly,  we  find,  for 
purposes  of  this  preliminary 
determination,  that  this  information  is 
corroborated  to  the  extent  practicable. 

All  Others  Rate 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-averaged  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  or  are  detesmined 
entirely  under  section  776  of  the  Act, 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  alJ- 
others  rate  for  exporters  and  producers 
not  individually  investigated.  Our 
recent  practice  under  these 
circumstances  has  been  to  assign,  as  the 
"all  others"  rate,  the  simple  average  of 
the  margins  in  the  petition.  We  have 
done  so  in  these  cases.  See,  e.g..  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Plate  in 
Coil  from  Canada,  64  FR  15457  (March 
31, 1999);  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coil 
from  Italv.  64  FR  15458. 15459  (March 
21.  1999). 

Suspension  of  Liquidation 

For  entries  of  large  and  small 
diameter  seamless  pipe  from  Japan,  and 
entries  of  small  diameter  seamless  pipe 
from  South  Africa,  we  are  directing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  those  entries  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  We  are  also  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  dumping  margin,  as  indicated  in 
the  chart  below.  These  instructions 
suspending  liquidation  will  remain  in 
effect  until  further  notice. 

The  dumping  margins  are  provided 
below. 
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Margin 
(percent) 

Nippon  Steel  Corporation    ... 

Sumitomo  Metal  Industries  ... 
All  Otfiers  

107.80 
107.80 
107.80 
68  88 

Japan— small  diameter. 

Nippon  Steel  Cotporstion  

Kawasaki  Steel  Corporation 
Sumitomo  Metal  Industries  ... 
M\  Others  

106.07 
106.07 
106.07 
70  43 

Soutti  /Vtrica— small  diameter. 

Iscof  Ltd  _ 

All  Others  

43.51 
4017 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  If  our  final  antidumping 
determinations  are  affirmative,  the  ITC 
vrill  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 
The  deadlini  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  these  preliminary 
determinations  or  45  days  after  the  date 
of  our  final  determinations. 

Public  Comment 

For  the  investigations  of  large  and 
small  diameter  seamless  pipe  frtim 
Japan  and  small  diameter  seamless  pipe 
from  South  Africa,  case  briefs  must  be 
submitted  no  later  than  30  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Rebuttal  briefs  must  be  filed 
within  five  business  days  after  the 
deadline  for  submission  of  case  briefs.  A 
list  of  authorities  used,  a  table  of 
contents,  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  bearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC.  20230. 
In  the  event  that  the  Department 
receives  requests  for  bearings  frx)m 
parties  to  several  seamless  pipe  cases, 
the  Department  may  schedule  a  single 
hearing  to  encompass  all  those  cases. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 


requested,  must  submit  a  vnitten 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
shoiUd  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  these  investigations  proceed 
normally,  we  will  make  our  final 
determinations  no  later  than  75  days 
after  the  date  of  issuance  of  this  notice. 

These  determinations  are  published 
pursuant  to  sections  733(f)  and  777(i)(l) 
of  the  Act. 

Doted:  December  7,  1999. 
Robert  S.  LaRujsa, 


Assistant  Secretary  for  Import 

Adnunistmtion. 

IFR  Doc.  99-32393  Filed  12-13-99;  8:45  ami 

BHXINa  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-825] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  OH  Country  Tubular  Goods 
From  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  14, 1999. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  final  results  of  the 
antidumping  duty  administrative  review 
of  the  antidiunping  order  on  oil  (x>untry 
tubular  goods  from  Korea,  covering  the 
period  August  1,  1997  through  July  31, 
1998. 

FOn  FURTHER  mFOflHATION  CONTACT: 
Jonathan  Lyons,  AD/CVD  Enforcement 
Office  7,  Iinport  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW. 
Washington.  DC  20230.  telephone:  (202) 
482-0374. 

SUPPLEMENTARY  INFORMATION:  Under 
section  751(a)(3)(A)  of  die  Tariff  Act,  as 
amended  (the  Act),  the  Department  may 
extend  the  deadline  for  completion  of 
an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  120  days  after  the 
date  on  which  the  preliminary 
determination  is  published.  In  the 
instant  case,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  See  Memorandum 
from  Joseph  A.  Spetrini  to  Robert  S. 


LaRussa.  Therefore,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act.  the 
Department  is  extending  the  time  limit 
for  the  final  results  until  March  6.  2000. 
This  extension  fully  extends  the 
statutory  deadline  to  180  days  after  the 
date  on  which  the  preliminary 
determination  was  published. 

Dated:  Decemtwr  6.  1999. 
fosepfa  A.  Spetrini, 

Deputy  Assistant  Secretary  Enforcement 
Group  in. 

(FR  Doc.  99-32396  Filed  12-13-99:  8:45  ami 
BILlJNa  CODE  H1(M)»-r 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

tA-570-g56] 

Notice  of  Preliminary  Oeterminatkin  of 
Sales  at  Lass  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Synthetic  Indigo  From  the  People's 
Republic  of  Chins 

AGENCY;  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  14.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dinah  McDougall  or  David  J. 
Goldberger,  Office  2,  AD/CVD 
Enforcement  Group  I.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Conjrtitution 
Avenue.  NW.  Washington,  DC  20230; 
telephone:  (202)  482-3773  or  (202)  482- 
4136.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act ")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  dtatioos 
to  the  Department  of  Commerce's  (the 
"Department's")  regulations  are  to  19 
CFR  part  351  (1998). 

Preliminary  Determinatioa 

We  preliminarily  determine  that 
synthetic  indigo  from  the  People's 
Republic  of  China  (  "PRC  ")  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV").  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  tliis  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  INotice  of  Initiation  of 
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Antidumping  Duty  Investigation: 
Synthetic  Indigo  from  the  People's 
Republic  of  China.  64  FR  40831.  July  28. 
1999)  {Notice  of  Initiation)  the  following 
events  have  occurred: 

On  August  16.  1999.  the  United  States 
International  Trade  Commission  ("ITC") 
notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  in  this  case. 

On  August  20. 1999.  the  Department 
issued  an  antidumping  questionnaire  to 
the  China  Chamber  of  Commerce  for 
Metals.  Minerals  &  Chemicals  (the 
"Chamber")  and  the  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
("MOFTEC")  with  instructions  to 
forward  the  questionnaire  to  all 
producers/exporters  of  the  subject 
merchandise  for  their  response  by  the 
specified  deadline  dates.  We  also  sent 
courtesy  copies  of  the  antidumping  duty 
questionnaire  to  the  following 
companies  identified  as  possible 
exporters/producers  of  the  subject 
merchandise  during  the  period  of 
investigation  ("POI"): 
Beijing  Dyestuffs  Plant 
China  National  Chemical  Construction 

liangsu  Company 
Chongqing  Chuanran  Chemicals  General 

Plant 
Chongqing  Dyestuiff  Import  8t  Export 

United  Corp. 
Chung  King  Chemicals 
Hainan  Huanhai  Development  Co..  Ltd 
Hebei  Jinzhou  Import  Sc  Export 

Corporation 
Hebei  Chemical  Import  &  Export  Co. 
Het>ei  WuQiang  Chemical  General 

Factory 
linhua  Chemical  Group 
jiahui  Chemicals  Works  Theeast  Tianjin 
liangsu  Taifeng  Chemical  Industry  Co.. 

Ltd. 
Lianyungang  Chemicals  Medicines 

Products 
Sinochem  Hebei  Import  k  Export  Corp. 
Sinochem  Liaoning  Import  &  Export  Co. 
Sinochem  Ningbo  Import  *  Export  Corp. 
Suzhou  Foreign  Trade  Corp. 
Syntron  Industrial  Co..  Ltd. 
Wonderful  Chemical  Industrial  Ltd. 
Wuhan  Tianging  Chemicals  Import  & 

Export  Corp. 
Yong  Fong  Trade  &  Development  Corp. 

During  the  period  September  through 
October  1999,  the  Department  received 
questionnaire  responses  from  (1) 
Wonderful  Chemical  Industrial  Ltd. 
("Wonderful");  (2)  Taixing  Taifeng 
Dyestuff  Company  Ltd.  ("Taixing 
Taifeng");  (3)  Jiangsu  Taifeng  Chemical 
Industry  Co..  Ltd.  ( "liangsu  Taifeng"); 
(4)  China  National  Chemical 
Construction  jiangsu  Company 
("CNCCJC");  (5)  China  liangsu 
International  Economic  Technical 


Cooperation  Corp.  ( "CJIETCC");  (B) 
Shanghai  Yongchen  International 
Trading  C^ompany  Ltd.  ("Shanghai 
Yongchen");  (7)  Kwong  Fat  Hong  Group 
of  Hong  Kong  ("Kwong  Fat");  (8)  Tianjin 
liahui  Dyestuffs  &  Chemical  Plant 
("Tianjin  liahui"):  (9)  Tianjin  Hongfa 
Group  Co.  ("Tianjin  Hongfa");  (10) 
Hebei  linzhou  Import  &  Export 
Corporation  ("Hebei  linzhou"):  (11) 
Hebei  Huiqian  ("Hebei  Huiqian"):  (12) 
Beijing  Dyestuffs  Plant  ("Beijing 
Dyestuffs");  (13)  Sinochem  Hetjoi 
Iinport  &  Export  (j)rp.  ("Sinochem 
Hebei");  (14)  Chongqing  Dyestuff  Import 
&  Export  United  Corp.  ("Chongqing 
United");  and  (IS)  Wuhan  Tianging 
CUiemicals  Import  &  Export  Corp..  Ltd. 
("Wuhan").  In  addition,  linhua 
Chemical  Group  Import  k  Export  Corp. 
contacted  the  Department  and  stated 
that  it  does  not  produce  or  export  the 
subject  merchandise  to  the  United 
States. 

On  October  5. 1999,  pursuant  to 
section  777A(c)  of  the  Act.  the 
Department  determined  that,  due  to  the 
large  numtier  of  exporters/producers  of 
the  subject  merchandise,  it  would  limit 
the  number  of  mandatory  respondents 
in  this  investigation.  See  "Respondent 
Selection"  section  below. 

On  October  13.  1999,  the  Department 
invited  interested  parties  to  provide 
publicly  available  information  ("PAI") 
for  valuing  the  factors  of  production  and 
for  surrogate  country  selection. 

On  October  28. 1999.  the  petitioners 
alleged  that  critical  circumstances  exist 
with  respect  to  imports  of  synthetic 
indigo  from  the  PRC.  Accordingly, 
pursuant  to  section  732(e)  of  the  Act,  on 
November  2. 1999.  the  Department 
requested  information  regarding 
monthly  shipments  of  synthetic  indigo 
to  the  United  States  during  the  period 
lanuary  1997  to  October  1999.  from  the 
mandatory  respondents  participating  in 
this  investigation.  We  received  the 
requested  information  on  November  17, 
1999.  The  critical  circumstances 
analysis  for  the  preliminary 
determination  is  discussed  below  under 
"Critical  Circiunstances." 

On  November  2. 1999,  the 
respondents  requested  that  the  PRC  be 
treated  as  a  market  economy  in  this 
investigation.  The  respondents  also 
requested  that  the  synthetic  indigo 
industry  be  considered  a  market- 
oriented  industry  ("MOI")  in  a 
November  22. 1999.  submission. 
Treatment  of  both  of  these  claims  is 
discussed  below  under  "Nonmarket 
Economy  Country  and  Market-Oriented 
Industry  Status." 


Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)  of  the 
Act,  on  December  1,  1999.  the 
mandatory  PRC  respondents  requested 
that,  in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
its  final  determination  until  not  later 
than  135  days  after  the  date  of  the 
publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  On  December  6, 1999, 
these  parties  amended  their  request  to 
agree  to  extend  the  provisional 
measures  to  not  more  than  six  months. 
In  accordance  with  19  CFR  351.210(b). 
because  (1)  our  preliminary 
determination  is  affirmative,  (2)  the 
requesting  exporters  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  the  respondents'  request 
and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Scope  of  Investigation 

The  products  subject  to  this 
investigation  are  the  deep  blue  synthetic 
vat  dye  known  as  synthetic  indigo  and 
those  of  its  derivatives  designated 
commercially  as  "Vat  Blue  I."  Included 
are  Vat  Blue  1  (synthetic  indigo).  Color 
Index  No.  73(XK).  and  its  derivatives, 
pre-reduced  indigo  or  indigo  white 
(Color  Index  No.  73001)  and  solubilized 
indigo  (Color  Index  No.  73002).  The 
subject  merchandise  may  be  sold  in  any 
form  (e.g..  powder,  granular,  paste, 
liquid,  or  solution)  and  in  any  strength. 
Synthetic  indigo  and  its  derivatives 
subject  to  this  investigation  are 
currenUy  classifiable  under  subheadings 
3204.15.10.00.  3204.15.40.00  or 
3204.15.80.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  die  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  comprises  each  exporter's 
two  most  recent  fiscal  quarters  prior  to 
the  filing  of  the  petition,  i.e.,  October  1, 
1998  through  March  31. 1999. 

Respondent  Selection 

The  Department  determined  that  the 
resources  available  to  it  for  this 
investigation  limited  its  ability  to 
analyze  any  more  than  the  responses  of 
the  two  largest  exporter/producers  of 
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the  subject  merchandise  in  this 
investigation,  their  affiliates,  and  their 
associated  producers.  Based  on  Section 
A  questionnaire  responses,  the 
Department  selected  the  two  largest 
exporter  groups  to  be  the  mandatory 
respondents  in  this  proceeding:  (a) 
Wonderful/liangsu  Taifeng  and  (b) 
Kwong  Fat.  (See  Memorandum  from  the 
Team  to  Louis  Apple  dated  Octotwr  5, 
1999).  After  further  analysis  of  the 
questionnaire  responses  and  in 
consideration  of  section  772(a)  of  the 
Act,  we  preliminarily  determined  that 
Tianjin  Hongfa,  rather  than  Kwong  Fat. 
is  the  appropriate  respondent  exporter 
and  thus  have  used  Tianjin  Hongfa's 
sales  to  Kwong  Fat,  rather  than  Kwong 
Fat's  sales  to  unaffiliated  purchasers  in 
the  United  States,  in  this  preliminary 
determination  (see  discussion  below 
under  "Export  Price  ").  Accordingly, 
Wonderful  and  Tianjin  Hongfa  are  the 
mandatory  respondents  analyzed  in  this 
preliminary  determination. 

Sonmarket  Economy  Country  and 
Market-Oriented  Industry  Status 

The  Department  has  treated  the  PRC 
as  a  NME  in  all  past  antidumping 
investigations  (see,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China.  63  FR  72255.  December  31, 
1998  ["Mushrooms'):  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China.  60  FR 
22545,  May  8,  1995,  ("Furfuryl 
Alcohol");  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585,  May  2,  1994, 
{"Silicon  Carbide")).  A  designation  as 
an  NME  remains  in  effect  until  it  is 
revoked  by  the  Department  (see  section 
771(18)(C)oftheAct). 

On  November  2, 1999,  the 
respondents  made  a  claim  that 
economic  changes  in  the  PRC  warrant 
revocation  of  the  PRC's  NME  status. 
Because  the  respondents'  submission 
does  not  provide  sufficient  support  for 
their  claim  for  market  economy  status 
and  does  not  address  a  number  of 
important  factors  for  determining 
market  economy  status  {see 
Memorandum  from  the  Team  to  Lou 
Apple,  dated  December  6,  1999),  we 
have  preliminarily  determined  to 
continue  to  treat  the  PRC  as  a  NME. 

In  a  November  22. 1999.  submission, 
the  respondents  requested  that  synthetic 
indigo  be  treated  as  a  MOI,  and 
accordingly,  that  the  Department  should 
rely  on  the  actual  PRC  prices  or  costs  for 
calculating  normal  value  ("NV").  As  a 
threshold  matter,  we  note  that  the 


rsspondents  have  not  provided 
information  for  the  record  that  covers 
virtually  all  of  the  producers  of  the 
industry.  While  the  Department  has 
received  information  from  a  number  of 
exporters  and  manufacturers  of  the 
subject  merchandise,  as  stated  above, 
we  do  not  have  information  from  other 
exporters  and  producers.  The  Chamber 
states  in  a  September  10,  1999. 
submission  that  "|w)e  believe  that  the 
quantity  exported  by  the  companies 
who  have  agreed  to  cooperate  in  this 
investigation  accounts  for  a  substantial 
majority  of  the  total  quantity  exported 
6t)m  China  during  the  POI.  "  The 
Chamber  refers  to  the  exporters  "who 
have  agreed  to  be  respondents"  as 
accounting  for  at  least  65  percent  of 
exports  and  acknowledges  that  there  are 
a  number  of  companies  which  have  not 
supplied  any  data  for  this  investigation 
Further,  there  is  no  information  on  the 
record  which  defines  how  large  the 
universe  of  synthetic  indigo  producers 
in  the  PRC  is  with  any  specificity.  Even 
in  those  cases  where  the  number  of 
investigated  firms  is  limited  by  the 
Department,  a  MOI  allegation  must 
cover  all  (or  virtually  all)  of  the 
producers  in  the  industry  in  question 
{see  Mushrooms  at  72256,  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Freshwater  Crawfish  Tail 
Meat  from  the  PRC.  62  FR  41347,  41353. 
August  1, 1997).  Thus,  as  it  is  clear  that 
the  respondents'  claim  does  not  cover 
substantially  all  of  the  producers  in  the 
PRC  synthetic  indigo  industry,  we  are 
unable  to  consider  the  MOI  claim 
further. 

Separate  Rates 

In  proceedings  involving  NME 
countries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidumping 
duty  deposit  rate.  In  this  case,  each 
respondent  has  requested  a  separate 
company-specific  rate.  Wonderful  is  a 
Hong  Kong  trading  company  which  is 
wholly-owned  by  a  Hong  Kong  entity. 
Therefore,  we  determined  that  no 
separate  rate  analysis  is  required  for  it. 
Because  Wonderful's  affiliate  liangsu 
Taifeng.  which  is  jointly  owned  by 
Wonderful  and  a  PRC  company,  also 
made  direct  sales  to  the  United  States 
during  the  POI,  it  is  eligible  for 
consideration  of  a  separate  rate.  Tianjin 
hongfa  states  that  it  is  "owned  by  the 
people."  As  stated  in  Silicon  Carbide 
and  Furfuryl  Alcohol,  ownership  of  the 
company  by  "all  the  people"  does  not 
require  the  application  of  a  single  rate. 
Accordingly,  'Tianjin  Hongfa  is  also 


eligible  for  consideration  of  a  separate 
rate. 

The  Department's  separate  rate  test  to 
determine  whether  the  exporters  are 
independent  from  government  control  is 
not  concerned,  in  general,  with 
macroeconomic/border-typo  controls. 
e.g..  export  licenses  and  quotas  and 
minimum  export  prices,  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See  Certain 
Cul-to-Lenglh  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754. 
61757.  November  19, 1997;  Tapered 
Roller  Bearings  and  Parts  Thereof 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276. 
61279.  November  17. 1997;  and  Honey 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value,  60  FR  14725. 
14726,  March  20. 1995. 

To  establish  whether  a  firm  is 
sufficientiy  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China.  56 
FR  20588  May  6,  1991  and  amplified  in 
Silicon  C:arbide.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  in  NME  cases  only  if 
respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1.  Absence  of  De  Jure  Control 

The  respondents  have  placed  on  the 
record  a  number  of  documents  to 
demonstrate  absence  of  de  jure  control, 
including  the  "Foreign  Trade  Law  of  the 
People's  Republic  of  China"  and  the 
"Company  Law  of  the  People's  Republic 
of  China."  In  prior  cases,  the 
Department  has  analyzed  such  laws  and 
found  that  they  establish  an  absence  of 
de  jure  control  (see.  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Partial-Extension 
Steel  Drau'er  Slides  with  Rollers  from 
the  People's  Republic  of  China.  60  FR 
54472,  October  24, 1995:  and  Furfunl 
Alcohol).  We  have  no  new  information 
in  this  proceeding  which  would  cause 
us  to  reconsider  this  determination. 

According  to  the  respondents,  exports 
of  synthetic  indigo  are  not  subject  to 
export  quotas,  nor  does  the  subject 
merchandise  appear  on  any  government 
list  regarding  export  provisions  or 
export  licensing.  Therefore,  we 


69726 


Federal  Register / Vol.  64,  No.  239 /Tuesday,  December  14,  1999 /Notices 


preliminarily  determine  that,  within  the 
synthetic  indigo  industry,  there  is  an 
absence  of  de  jure  government  control 
over  export  pricing  and  marketing 
decisions  of  Hrnis. 

2.  Absence  of  De  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  {See  Silicon  Carbide  and 
Furfuryl  Alcohol.)  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  [)epartment  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by.  or  subject  to.  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts,  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management:  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide  and  Furfuryl 
Alcohol). 

Both  Jiangsu  Taifeng  and  Tianjin 
Hongfa  asserted  the  following:  (1)  They 
establish  their  own  export  prices;  (2) 
they  negotiate  contracts  without 
guidance  from  any  governmental 
entities  or  organizations;  (3)  they  make 
their  own  persoimel  decisions;  and  (4) 
they  retain  the  proceeds  of  their  export 
sales,  use  profits  according  to  their 
business  needs,  and  have  the  authority 
to  sell  their  assets  and  to  obtain  loans. 
Additionally,  the  questionnaire 
responses  indicate  that  company- 
specific  pricing  during  the  POl  does  not 
suggest  coordination  among  exporters- 
This  information  supports  a  preliminary 
finding  that  there  is  an  absence  of  de 
facto  governmental  control  of  the  export 
functions  of  these  companies. 
Consequently,  we  preliminarily 
determine  that  both  liangsu  Taifeng  and 
Tianjin  Hongfa  have  met  the  criteria  for 
the  application  of  separate  rates. 

Margins  for  Exporters  Whose  Responses 
Were  Not  Analyzed 

For  the  responding  companies  that 
provided  all  the  questionnaire  responses 
requested  of  them  and  otherwise  fully 


cooperated  with  the  Department's 
investigation,  but  nonetheless,  were  not 
fully  analyzed  by  the  Department  due  to 
limited  resources  (see  "Respondent 
Selection"  section  above),  we  assigned 
the  weighted-average  of  the  rates  of  the 
fully-analyzed  companies  as  a  non- 
adverse  facts  available  rate.  Companies 
receiving  this  rate  are  identified  by 
name  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

The  parties  who  responded  but  were 
not  analyzed  have  applied  for  separate 
rates,  and  provided  information  for  the 
Department  to  consider  for  this  purpose. 
Although  the  Department  is  unable,  due 
to  administrative  constraints,  to 
consider  the  requests  for  separate  rates 
status,  and  to  calculate  a  separate  rate 
for  each  of  these  named  parties  who  are 
exporters,  there  has  been  no  failure  on 
the  part  of  these  exporters  to  provide 
requested  information.  Because  it  would 
not  be  appropriate  for  the  Department  to 
assign  to  these  cooperative  exporters  a 
margin  based  on  adverse  facts  available, 
the  Department  has  assigned  these 
exporters  a  rate  based  on  a  weighted- 
average  of  the  rates  of  the  two  analyzed 
exporters. 

PRC-WideRate 

U.S.  import  statistics  indicate  that  the 
total  quantity  and  value  of  U.S.  imports 
of  synthetic  indigo  bom  the  PRC  is 
greater  than  the  total  quantity  and  value 
of  synthetic  indigo  reported  by  all  PRC 
exporters  that  submitted  responses  in 
this  investigation.  In  addition,  as  noted 
above,  the  Chamber  stated  in  a 
September  10, 1999.  letter  that  not  all 
exporters  have  responded  to  the 
Department's  questionnaire. 
Accordingly,  we  applied  a  single 
antidumping  deposit  rate — the  PRC- 
wide  rate — to  all  exporters  in  the  PRC. 
other  than  those  specifically  identified 
below  under  "Suspension  of 
Liquidation."  based  on  our  presumption 
that  the  export  activities  of  the 
companies  that  failed  to  respond  to  the 
Department's  questioimaire  are 
controlled  by  the  PRC  government  (see. 
e.g..  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bicycles 
from  the  People's  Republic  of  China,  61 
FR  19026,  April  30,  1996  {■Bicycles 
from  the  PRC'')). 

As  explained  below,  this  PRC-wide 
antidumping  rate  is  based  on  adverse 
facts  available.  Section  776(a)(2)  of  the 
Act  provides  that  "if  an  interested  party 
or  any  other  person — (A)  Withholds 
information  that  has  been  requested  by 
the  administering  authority:  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  the  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1) 


and  (e)  of  section  782:  (C)  significantly 
impedes  a  proceeding  under  this  title;  or 
(D)  provides  such  information  but  the 
information  caimot  be  verified  as 
provided  in  section  782(i),  the 
administering  authority  *  *   *  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title. " 

Section  778(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
The  exporters  that  decided  not  to 
respond  to  the  Department's 
questionnaire  failed  to  act  to  the  best  of 
their  ability  in  this  investigation. 
Further,  absent  a  response,  we  must 
presume  government  control  of  these 
and  all  other  PRC  companies  for  which 
we  cannot  make  a  separate  rates 
determination.  Therefore,  the 
Department  has  determined  that,  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
inference  is  warranted. 

As  adverse  fiacts  available,  we 
assigned  the  highest  margin  based  on 
information  in  the  petition,  because  the 
margins  derived  from  the  petition  are 
higher  than  either  of  the  calculated 
margins. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  inlormation,"  such 
as  the  petition,  the  Department  shall,  to 
the  e.xtont  practicable,  corroborate  that 
information  from  independent  sources 
reasonably  at  the  Department's  disposal. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
316,  103d  Cong..  2d  Sess.  (1994) 
(hereinafter,  the  "SAA"),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 

The  petitioners'  methodology  for 
calculating  the  export  price  ("EP")  and 
NV  is  discussed  in  the  Notice  of 
Initiation.  To  corroborate  the 
petitioners"  EP  calculations,  we 
compared  the  prices  in  the  petition  to 
the  prices  submitted  by  respondents  for 
the  same  indigo  product.  To  corroborate 
the  petitioners"  NV  calculations,  we 
compared  the  petitioners'  factor 
consumption  data  to  the  data  reported 
by  the  respondents,  and  the  surrogate 
values  for  these  factors  in  the  petition  to 
the  values  selected  for  the  preliminary 
determination. 

As  discussed  in  the  Memorandum 
from  the  Team  to  the  File  entitled 
Corroboration  of  Data  Contained  in  the 
Petition  for  Assigning  an  Adverse  Facts 
Available  Rate,  dated  December  6. 1999. 
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we  found  that  the  U.S,  price  and  factors 
of  production  information  in  the 
petition  to  be  reasonable  and  of 
probative  value.  As  a  number  of  the 
surrogate  values  selected  for  the 
preliminary  determination  differed  from 
those  used  in  the  petition,  notably  the 
ratio  for  selling,  general  and 
administrative  ("SGSkA")  expenses,  we 
compared  the  petition  margin 
calculations  to  the  calculations  based  on 
the  selected  surrogate  values  wherever 
possible  and  found  they  were 
reasonably  close.  Therefore,  we 
preliminarily  determine  that  the 
petition  information  continues  to  have 
probative  value.  Accordingly,  we  find 
that  the  highest  margin  from  the 
petition,  129.60  percent,  is  corroborated 
within  the  meaning  of  section  776(c)  of 
the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Wonderful/ 
Jiangsu  Taifeng  and  Tianjin  Hongfa  to 
the  United  States  were  made  at  LTFV, 
we  compared  the  EP  to  the  NV.  as 
described  in  the  "Export  Price"  and 
"Normal  Value""  sections  of  this  notice, 
below.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
compared  POl-wide,  weighted-average 
EPs  to  the  POI-wide,  weighted-average 
NV. 

Export  Price 

Under  section  772(a)  of  the  Act,  EP  is 
to  be  based  on  the  ""price  at  which  the 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  before  the  date  of  importation  by 
the  producer  or  exporter  of  the  subject 
merchandise  outside  of  the  United 
States  to  an  unaffiliated  purchaser  in  the 
United  States  or  to  an  tmaffiUated 
purchaser  for  exportation  to  the  United 
States."   *   '"That  is.  the  Department 
must  examine  the  first  sale  between 
unaffiliated  parties  where  the  seller 
knows  that  the  merchandise  is  destined 
for  the  United  States. 

Wonderful/Jiangsu  Taifeng 

The  Hong  Kong-based  exporter 
Wonderful  purchases  the  subject 
merchandise  from  its  PRC-based 
affiliated  producers.  Jiangsu  Taifeng  and 
Taixing  Taifeng.  via  PRC  trading 
companies. '  Because  the  prt>ducers  are 
affiliated  with  Wonderful,  we  based  EP 
on  Wonderful 's  sales  to  the  unaffiliated 
U.S.  customer  in  accordance  with 
section  772(a)  of  the  Act  [see  also 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  :  Certain 


'  Wonderful  rapoftftd  the  fbUowing  eotities  as  the 
ialermediBta  trsding  companies  it  used:  CNOQC. 
Shanghai  Yongchen.  QIETCC.  and  China  National 
Chemical  Supply  a  Sales  Corp. 


Preserved  Mushrooms  from  the  People's 
Republic  of  China,  63  FR  41794.  41796. 
August  5, 1998).  Wonderful  also 
reported  that  a  small  percentage  of  all 
sales  of  synthetic  indigo  to  the  United 
States  during  the  POI  were  made 
directly  by  its  affiliated  producer, 
Jiangsu  Taifeng.  Because  of  the  close 
affiliation  between  Wonderful  and 
Jiangsu  Taifeng.  we  have  calculated  a 
single  rate  for  these  companies  based  on 
product-specific,  weighted-average  EPs. 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  unaffiliated 
customers  in  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  indicated.  We  calculated 
EP  based  on  packed  CIF  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price),  for  inland  fi^ight  from  the 
plant/ warehouse  to  port  of  exit, 
brokerage  and  handling  in  the  PRC,  and 
ocean  freight  and  insurance,  where 
appropriate,  in  accordance  with  section 
772(c)  of  the  Act.  Because  domestic 
brokerage  and  handling  and  inland 
freight  were  provided  by  NME 
companies,  we  based  those  charges  on 
surrogate  rates  from  India,  as  discussed 
in  the  Preliminary  Determination 
Valuation  Memorandum  from  the  Team 
to  the  File  dated  December  6,  1999 
("Valuation  Memorandum  ").  As 
Wonderful  and  Jiangsu  Taifeng  reported 
using  market  economy  suppliers  for 
ocean  freight  and  insurance,  we  valued 
these  expenses  using  the  actual  reported 
costs. 

Tianjin  Hongfa 

For  purposes  of  the  preUminary 
determination,  we  have  based  EP  on 
sales  by  Tianjin  Hongfa,  a  trading 
company  in  the  PRC,  to  Kwong  Fat,  an 
unaffiliated  Hong  Kong-based  exporter. 
To  determine  the  appropriate 
transaction  to  analyze  for  purposes  of 
EP,  we  examined  whether  Tianjin 
Hongfa  sold  the  subject  merchandise  to 
Kwong  Fat  with  the  knowledge  that  the 
merchandise  was  destined  for  export  to 
the  United  States. 

Based  on  our  examination  of  the 
questionnaire  responses,  we 
preliminarily  determined  that  Tianjin 
Hongfa  has  knowledge  that  merchandise 
is  for  export  to  the  United  States  at  the 
time  of  sale,  since  it  is  involved  in 
arranging  for  the  direct  shipment  of  the 
merchandise  to  the  port  of  destination 
in  the  United  States,  and  is  responsible 
for  preparing  sales  and  shipment 
doctmients  issued  on  or  about  the  date 
of  sale  which  clearly  indicate  that  the 
United  States  is  the  destination  for  the 


merchandise  being  exported. 
Furthermore.  Tianjin  Hongfa  reports 
that  it  only  sells  synthetic  indigo  to 
Kwong  Fat.  with  the  knowledge  that 
Kwong  Fat  only  ships  synthetic  indigo 
to  the  United  States.  Thus,  for  purposes 
of  the  preliminary  determination,  we 
have  based  EP  on  Tianjin  Hongfa's  sales 
to  Kwong  Fat. 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  sold  directly  to  an  unaffiliated 
purchaser  for  exportation  to  the  United 
States  prior  to  importation,  as  discussed 
above,  and  CEP  methodology  was  not 
otherwise  indicated.  We  calculated  EP 
based  on  packed  FOB  prices  and  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  inland  freight  from  the 
plant/warehouse  to  port  of  exit,  and 
brokerage  and  handling  in  the  PRC. 
Because  domestic  brokerage  and 
handling  and  inland  freight  were 
provided  by  NME  companies,  we  based 
those  charges  on  surrogate  rates  from 
India,  as  discussed  in  the  Valuation 
Memorandum. 

Normal  Value 

A.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME.  and  (2) 
are  significant  producers  of  comparable 
merchandise.  "The  Department  has 
determined  that  India.  Pakistan.  Sri 
Lanka,  Egypt,  Indonesia,  and  the 
Philippines  are  countries  comparable  to 
the  PRC  in  terms  of  overall  economic 
development  {see  Memorandum  from 
Jeff  May,  Director  of  Office  of  Polic>-.  to 
Louis  Apple,  Director  of  Office  2,  AD/ 
CVD  Enforcement  Group  I,  dated 
October  8,  1999).  According  to  the 
available  information  on  the  record,  we 
have  determined  that  India  meets  the 
statutory  requirements  for  an 
appropriate  surrogate  country  for  the 
PRC.  Accordingly,  we  have  calculated 
NV  using  Indian  values  for  the  PRC 
producers"  factors  of  production  except, 
as  noted  below,  in  certain  instances 
where  an  input  was  sourced  from  a 
market  economy  and  paid  for  in  a 
market  economy  currency.  We  have 
obtained  and  relied  upon  PAI  wherever 
possible. 

B.  Factors  of  Ihoduction 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
factors  of  production  reported  by  the 
companies  in  the  PRC  which  produced 
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synthetic  indigo  for  the  exporters  which 
sold  synthetic  indigo  to  the  United 
States  during  the  POI.  To  calculate  NV, 
the  reported  unit  factor  quantities  were 
multiplied  by  publicly  available  Indian 
values,  where  possible.  For  comparison 
to  sales  made  by  Wonderful  and  its 
afGliate  liangsu  Taifeng.  we  calculated  a 
weighted-average  NV  based  on  the 
factors  of  production  reported  by 
Jiangsu  Taifeng  and  Taixing  Taifeng,  as 
the  record  evidence  indicates  that  these 
companies  produced  the  same 
merchandise  during  the  POI. 

Wonderful  claimed  that  its  producers' 
consumption  of  aniline  was  sourced 
from  a  market  economy  and  paid  for  in 
market  economy  currency,  and  thus  the 
actual  price  paid  should  be  used  in  our 
calculation  of  ^W,  in  accordance  with 
19  CFR  351.408(a)(1).  However,  the 
support  doctimentation  submitted  by 
Wonderful  shows  that  the  aniline  was 
imported  by  an  intermediate  trading 
company  in  the  PRC.  not  by 
Wonderful's  afiiliated  PRC  producers. 
Further,  there  is  no  indication  on  the 
support  documentation  that  the  material 
was  actually  produced  in  a  market 
economy,  or  that  the  material  was  ever 
actually  transported  to  the  producers 
and  used  by  them.  Accordingly,  there  is 
an  insufficient  basis  upon  which  to  rely 
on  this  alleged  market  economy 
purchase  to  value  these  indigo 
producers'  consumption  of  aniline  and, 
therefore,  we  have  relied  on  the 
surrogate  value,  as  discussed  below. 

Wonderful  also  claimed  that  it 
purchased  the  dispersing  agent  SK2  for 
its  producers  from  a  market  economy 
through  the  supplier's  affiliate  in  Hong 
Kong.  However,  the  support 
documentation  included  in  Wonderful's 
questionnaire  response  provides  no 
indication  that  the  material  was  actually 
produced  in,  or  even  shipped  from,  a 
market  economy.  Thus,  there  is  an 
insufficient  basis  upon  which  to  rely  on 
this  alleged  market  economy  purchase 
to  value  the  indigo  producers' 
coa'iumption  of  this  dispersing  agent. 
We  have  no  other  information  to  value 
this  material.  As  this  material  is 
reportedly  consumed  in  very  small 
quantities,  we  have  not  valued  this 
material  for  purposes  of  this  preliminary 
determination. 

The  selection  of  the  surrogate  values 
applied  for  purposes  of  this 
determination  was  based  on  the  quality, 
specificity,  and  contemporaneity  of  the 
data.  As  appropriate,  we  adjusted  input 
prices  to  make  them  delivered  prices. 
For  those  values  not  contemporaneous 
with  the  POI  and  quoted  in  a  foreign 
currency,  we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetarv  Fund's 


International  Financial  Statistics.  For  a 
complete  analysis  of  surrogate  values, 
see  the  Valuation  Memorandum. 

We  valued  raw  materials  used  in  the 
producers'  production  of  the  subject 
merchandise  based  on  data  bom  one  of 
the  following  sources; 

•  Average  Indian  domestic  unit  price, 
as  quoted  in  the  Indian  publication 
Chemical  Weekly  from  November  1998 
through  Mar(±  1999.  We  adjusted  the 
average  price  to  exclude  the  Indian 
excise  tax,  based  on  information 
provided  by  the  petitioners. 

•  The  weighted-average  unit  import 
value  derived  from  various  editions  of 
Monthly  Statistics  of  the  Foreign  Trade 
of  India  ("Monthly  Statistics"). 

•  The  weighted-average  unit  price  for 
Indian  exports,  on  an  FOB  basis,  as 
published  in  Chemical  Weekly  during 
the  period  October  1997  through 
September  1998. 

•  The  average  of  price  quotes 
submitted  as  public  documents  by  the 
petitioners  and  the  respondents, 
adjusted  to  exclude  Indian  excise  taxes, 
where  appropriate. 

For  certain  materials  reportedly 
consumed  in  small  to  very  small 
quantities,  such  as  dispersing  agents, 
wetting  agents,  and  lubricants,  we  were 
unable  to  identify  appropriate  surrogate 
values.  Therefore,  we  have  not  included 
these  factors  in  our  preliminary 
determination  NV  calculation. 

In  past  antidumping  proceedings,  the 
Department  has  relied  on  the  import 
data  from  Monthly  Statistics  to  value 
aniline,  rather  than  the  domestic  price 
from  Chemical  Weekly,  because  of 
distortions  and  aberrations  in  the  Indian 
domestic  price  (see,  e.g.,  Final  Results  of 
Antidumping  Administrative  Review: 
Sulfanilic  Acid  from  the  People's 
Republic  of  China.  63  FR  63834, 
November  17, 1998).  However,  the 
petitioners  have  placed  information  on 
the  record  of  this  investigation  to 
indicate  that  the  distortions  in  domestic 
prices  are  disappearing,  as  the  Indian 
import  tariff  on  aniline  has  been 
reduced  to  the  same  level  as  that  of 
other  chemicals,  and  the  pricing  of 
domestic  aniline  is  now  comparable  to 
that  of  imported  aniline  (see  the 
petitioners'  submission  of  November  5, 
1999,  at  pages  7-8  and  Exhibit  6A). 
While  the  Department  continued  to  rely 
on  the  import  value  in  the  Preliminary 
Results  of  Antidumping  Administrative 
Review:  Sulfanilic  Acid  from  the 
People's  Republic  of  China.  64  FR 
48788.  September  8,  1999,  based  on  the 
information  on  the  record  of  the  instant 
proceeding,  it  appears  that  any 
distortions  remaining  in  the  Indian 
domestic  prices  are  not  any  greater  than 
those  which  may  exist  in  the  import 


prices.  Of  the  values  under 
consideratjon,  the  domestic,  excise-tax- 
exclusive  value  for  the  POI  is  preferable 
to  the  average  unit  import  value  from  an 
earlier  period.  Therefore,  for  purposes  of 
this  preliminary  determination,  we  have 
relied  on  the  average  Indian  domestic 
prices  (exclusive  of  excise  taxes)  for  the 
aniline  surrogate  value. 

Tianjin  Hongfa's  PRC  producer, 
Tianjin  Jiahui,  reported  that  it  resold 
iron  slurry  and  mixed  alkali  by-products 
from  its  synthetic  indigo  production. 
However,  we  did  not  make  an  ofbet 
deduction  to  the  surrogate  cost  of 
production  because  we  were  unable  to 
identify  appropriate  surrogate  values  for 
these  materials.  We  note  further  that 
Tianjin  Jiahui  considers  these  materials 
to  have  very  low  values. 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  electricity  and  furnace  oil, 
we  used  an  average  rate  derived  from 
the  1998-1999  annual  reports  of  three 
Indian  companies.  We  based  the  value 
of  steam  coal  on  data  from  the  Monthly 
Statistics.  For  diesel  fuel,  we  used 
average  prices  reported  in  the  December 
1997  issue  of  Economic  Times  of  India. 
Where  a  producer  reported  the 
consumption  of  purchased  .<;te,am,  we 
valued  the  steam  based  on  an  average 
rate  found  in  the  1997-1998  annual 
report  of  an  Indian  company. 

To  value  water,  we  relied  on  the 
publicly  available  tariff  rates  reported  in 
the  October  1997  publication  Second 
Water  Utilities  Data  Book:  Asian  and 
Pacific  Region.  We  valued  water 
separately,  rather  than  as  part  of  factory 
overhead,  in  accordance  with  a  number 
of  other  PRC  proceedings,  because  the 
information  used  to  derive  factory 
overhead  appeared  to  exclude  water 
consumption  expenses  {see  Valuation 
Memorandum). 

We  based  our  calculation  of  factory 
overhead,  SG&A  expenses,  and  profit  on 
data  contained  in  the  1998-1999 
Annual  Report  of  Daurala  Organics  Ltd., 
an  Indian  producer  of  phenylglycine,  a 
chemical  intermediate  produced  during 
the  manufacture  of  synthetic  indigo.  As 
discussed  in  the  Valuation 
Memorandum,  we  used  this  information 
as  no  data  was  available  from  a 
synthetic  indigo  producer  in  any  of  the 
surrogate  countries. 

To  value  truck  freight  rates,  we  used 
POI  rates  published  in  the  Economic 
Times  of  India.  As  we  were  unable  to 
identify  a  surrogate  value  for  inland 
water  transportation,  we  valued  boat 
and  barge  transportation  using  the 
surrogate  value  for  truck  frei^t.  With 
regard  to  rail  freight,  we  based  our 
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calculation  on  information  from  the 
Indian  Railway  Conference  Association. 

In  accordance  with  the  decision  in 
Sigma  Corp.  v.  United  Slates,  117  F.3d 
1401  (CAFC  1997).  when  using  an 
import  surrogate  value,  we  have  added 
to  CIF  surrogate  values  &om  India  a 
surrogate  freight  cost  using  the  shorter 
of  the  reported  distances  from  either  the 
closest  PRC  port  to  the  factory,  or  from 
the  domestic  supplier  to  the  factory. 

For  the  reported  packing  materials, 
we  used  import  values  from  the  Monthly 
Statistics. 

Critical  Circumstances 

On  October  28,  1999,  the  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  synthetic  indigo  from  the 
PRC.  In  accordance  with  19  CFR 
351.206(c)(2)(i),  since  this  allegation 
was  filed  at  least  20  days  before  the 
deadline  for  the  Department's 
preliminary  determination,  we  must 
issue  our  preliminary  critical 
circumstances  determination  no  later 
than  the  preliminary  determination  of 
sales  at  LTFV. 

Section  733(e)(1)  of  the  Act  provides 
that  if  a  petitioner  alleges  critical 
circumstances,  the  Department  will 
determine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that: 

(A)(t)  there  is  a  liistory  of  dumping  and 
material  injury  by  reason  of  dumped  imports 
in  the  United  Stales  or  elsewhere  of  the 
subject  merchandise,  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the  exporter 
was  selling  the  subjecl  merchandise  al  less 
than  its  fair  value  and  that  there  was  likely 
to  be  material  injury  by  reason  of  such  sales. 
and 

(B)  there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively  short 
period- 

We  are  not  aware  of  any  antidumping 
order  in  any  country  on  synthetic  indigo 
from  the  PRC.  Therefore,  we  examined 
whether  there  was  importer  knowledge. 
The  Department  normally  considers 
margins  of  25  percent  or  mote  for  EP 
sales,  or  15  percent  or  more  for  CEP 
sales,  and  a  preliminary  ITC 
determination  of  material  injiuy 
sufficient  to  impute  knowledge  of 
dumping  and  the  likelihood  of  resultant 
material  injury.  In  this  investigation, 
because  the  dumping  margins  for  both 
mandatory  respondents,  the  non- 
mandatory  PRC  exporters,  and  all  other 
producers/exporters  are  greater  than  25 
percent,  we  have  imputed  knowledge  of 
diunping  to  importers  of  subject 


merchandise  bom  all  producers/ 
exporters.  As  to  the  knowledge  of  injiuy 
from  such  dumped  imports,  if,  as  in  this 
case,  the  ITC  finds  a  reasonable 
indication  of  present  material  injury  to 
the  relevant  U.S.  industry,  the 
Department  will  determine  that  a 
reasonable  basis  exists  to  impute 
importer  knowledge  that  there  would  be 
material  injury  by  reason  of  dumped 
imports  during  the  critical 
circumstances  period — the  90-day 
period  begiiming  with  the  initiation  of 
the  investigation.  See  19  CFR  3S1.206(i). 

Accordingly,  we  find  that  the 
importers  either  knew,  or  should  have 
knovra,  that  the  imports  of  s>'nthetic 
indigo  were  being  sold  at  LTFV  and  that 
there  was  likely  to  be  material  injury  be 
reason  of  such  sales. 

Because  we  have  preliminarily  found 
that  the  first  statutory  criterion  is  met. 
we  must  consider  the  second  statutory 
criterion:  whether  imports  of  the 
mert:handise  have  been  massive  over  a 
relatively  short  period.  According  to  19 
CFR  351.206(h).  we  consider  the 
following  to  determine  whether  imports 
have  been  massive  over  a  relatively 
short  period  of  time:  (1)  Volume  and 
value  of  the  imports:  (2)  seasonal  trends 
(if  applicable):  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports. 

When  examining  volume  and  value 
data,  the  Department  typically  compares 
the  export  volume  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition.  Under  19  CFR 
351.206(h),  unless  the  imports  in  the 
comparison  period  have  increased  by  at 
least  15  percent  over  the  imports  during 
the  base  period,  we  will  not  consider 
the  imports  to  have  been  "massive." 
The  Department  examines  shipment 
information  submitted  by  the 
respondent  or  import  statistics  when 
respondent-specific  shipment 
information  is  not  available. 

To  determine  whether  or  not  imports 
of  subject  merchandise  have  been 
massive  over  a  relatively  short  period, 
we  compared  the  mandatory 
respondent's  export  volume  for  the  four 
months  subsequent  to  the  filing  of  the 
petition  (July-October  1999)  to  that 
during  the  four  months  prior  to  the 
filing  of  the  petition  (March-)une  1 999). 
These  periods  were  selected  based  on 
the  Department's  practice  of  using  the 
longest  period  for  which  information  is 
available  from  the  month  that  the 
petition  was  submitted  through  the 
effective  date  of  the  preliminary 
determination.  For  the  non-mandatorv 
PRC  exporters  and  all  PRC  exporters 


subject  to  the  PRC  rate,  we  performed 
this  analysis  using  import  statistics 
through  September  1999  (the  latest 
month  for  which  such  data  was 
available),  and  then  subtracted  the 
figiu-es  of  the  mandatory  respondents 
Although  synthetic  indigo  is  cla.ssifiable 
under  several  HTSUS  subheadings,  we 
based  our  analysis  on  the  one  HTSUS 
category  which  includes  the  majority  of 
synthetic  indigo  and  its  derivatives 
subject  to  this  investigation.  For  further 
discussion  of  the  data  examined,  see  the 
Memorandum  from  The  Team  to  The 
File  dated  December  6.  1999. 

Based  on  our  analysis,  we 
preliminarily  find  that  the  increase  in 
imports  was  significantly  greater  than 
15  percent  with  respect  to  the  named 
respondents,  the  non-mandatory  PRC 
exporters,  and  all  other  producers/ 
exporters. 

With  regard  to  seasonal  trends,  we 
reviewed  the  record  and  found  no 
information  indicating  that  seasonal 
trends  apply  in  this  case.  With  regard  to 
the  share  of  domestic  consumption 
accounted  for  by  imports,  pursuant  to 
19  CFR  351.206(h)(iii).  we  considered 
the  information  submitted  by  petitioners 
on  November  24.  1999. 

Based  on  the  foregoing  analysis,  we 
preliminarily  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  synthetic  indigo  from  the 
mandatory  respondents  in  this 
investigation  as  well  as  the  non- 
mandatory  respondents  and  all  other 
producers/ exporters. 

We  will  make  a  final  determination 
concerning  critical  circimistances  when 
we  make  our  final  determination  of 
sales  at  LTFV  in  this  investigation 

Vert^cotion 

As  provided  in  section  782(i)  of  the 
Act.  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  frt^m  warehouse, 
for  consumption  on  or  after  90  days 
prior  to  the  date  of  publication  of  thi.'i 
notice  in  the  Federal  Register.  We  will 
instruct  the  Customs  Service  to  require 
a  cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  EP.  as 
indicated  in  the  chart  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 
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Wonderful  Chemical  Industrial  Lld/Jlangsu  Taifeng  Oiemical  Industry  Co..  Lid 

Ttanjin  Hongfa  Group  Co 

China  National  Chemical  Construction  Jiangsu  Company  _ 

China  Jtar>gsu  iniemalional  Economic  Technical  Cooperation  Corp  ..«„ 

Srianghai  Yongchen  International  Trading  Company  Ltd 

Hehei  JinztKJu  Import  &  Export  Corporation - 

Sinochem  Hebei  Import  &  Export  Corp _. 

Chotigqing  Dyestutf  Import  &  Export  United  Coip 

Wuhan  Tianging  Chemicals  Import  &  Export  Corp.,  Ltd 

PHC-wide  Rate  


78.35 
126.65 
97.58 
97  58 
97.58 
97.58 
97.58 
97.58 
97.58 
129.60 


Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 


The  PRC-wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  exporters  that  are 
identified  individually  above. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  23. 
2000.  and  rebuttal  briefs,  no  later  than 
March  28,  2000.  A  list  of  authorities 
used  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Such 
summary  should  be  limited  to  five  pages 
total,  including  footnotes.  In  accordance 
with  section  774  of  the  Act,  we  will 
hold  a  public  hearing,  if  requested,  to 
a^ord  interested  parties  an  opportimity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  March  30.  2000, 
at  the  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW,  Washington,  DC  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 


proceeds  normally,  we  will  make  our 
final  determination  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  Oecsmber  7, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretaiy  for  Import 
Administration. 
[FR  Doc.  99-32395  Filed  12-13-99;  8:45  am] 
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[A-588-8541 

Notice  of  Opportunity  to  Comment  on 
the  Scope  of  the  Antidumping  Duty 
investigation  of  Certain  Tin  Mill 
Products  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  14.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samantha  Denenberg  at  (202)  462-1386 
or  Linda  Ludvirig  at  (202)  482-3833, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230. 

Baclcground 

On  November  30.  1999,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
initiation  for  the  antidumping  duty 
investigation  of  certain  tin  mill  products 
from  Japan  (64  FR  66892).  Omitted  bom 
this  initiation  notice  was  the 
Department's  invitation  for  public 
comment  on  the  scope  of  the 
investigation.  The  Department  is  now 
seeking  public  comment  on  the  scope  of 
the  investigation. 


Scope  of  Investigation 

The  scope  of  this  investigation 
includes  tin  mill  flat-rolled  products 
that  are  coated  or  plated  with  tin. 
chromiimi  or  chromiimi  oxides.  Flat- 
rolled  steel  products  coated  with  tin  are 
known  as  tin  plate.  Flat-rolled  steel 
products  coated  with  chromium  or 
chromium  oxides  are  known  as  tin-fi«e 
steel  or  electrolytic  chromium-coated 
steel.  The  scope  includes  all  the  noted 
tin  mill  products  regardless  of 
thickness,  width,  form  (in  coils  or  cut 
sheets),  coating  type  (electrolytic  or 
otherwise),  edge  (trimmed,  untrimmed 
or  further  processed,  such  and  scroll 
cut),  coating  thickness,  surface  finish, 
temper,  coating  metal  (tin,  chromium, 
chromium  oxide),  reduction  (single-or 
double-reduced),  and  whether  or  not 
coated  with  a  plastic  material. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"),  under  HTSUS 
subheadings  7210.11.0000, 
7210.12.0000,  7210.50.0000, 
7212.10.0000.  and  7212.50.0000  if  of 
non-alloy  steel  and  under  HTSUS 
subheadings  7225.99.0090.  and 
7226.99.0000  if  of  alloy  steel.  Although 
the  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
wrritten  description  of  the  scope  of  this 
investigation  is  dispositive. 

Dining  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief 
Moreover,  as  we  discussed  in  the 
preamble  to  the  Department's 
regulations  (62  FR  27323).  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  within  20  days 
of  the  publication  of  this  notice. 
Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870.  U.S. 
Department  of  Commerce,  14th  Street 
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and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  period  of  scope  consultations  is 
intended  to  provide  the  Department 
with  ample  opportunity  to  consider  all 
comments  and  consult  with  parties 
prior  to  the  issuance  of  the  preliminary 
determination. 

Dated:  December  6, 1999. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  99-32394  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[0-580-842] 

Preliminary  Negative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Structural  Steat 
Beams  From  ttie  Republic  of  Korea 

AGENCY:  Impori  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  14, 1999. 
FURTHER  INFORMATION  CONTACT:  Eric  B. 
Greynolds  or  Tipten  Troidl.  Office  of 
CVD/AD  Enforcement  VI,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  4012, 14th  Street  and 
Constitution  Avenue.  NW,  Washington. 
D.C.  20230;  telephone  (202)  482-2786. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  cotmteravailable  subsiilies  are  not 
being  provided  to  producers  and 
exporters  of  structural  steel  beams  from 
the  Republic  of  Korea. 
SUPPLEMENTARY  INFORMATION: 
Petitioners 

The  petition  in  this  investigation  was 
filed  by  Northwestern  Steel  &  Wire  Co., 
Nucor-Yamato  Steel  Co.,  TXl-Chaparral 
Steel  Co.,  and  the  United  Steel  workers 
of  America  (the  petitioners). 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (see 
Notice  of  Initiation  of  Countervaiting 
Duty  Investigation:  Structural  Steel 
Beams  From  the  Beptiblic  of  Korea.  64 
FR  42088.  (August  3.  1999)  (Initiation 
Notice)),  the  following  events  have 
occurred.  On  July  29, 1999,  we  issued 
cotmtervailing  duty  questionnaires  to 
the  Government  of  Korea  (GOK),  and  the 
producers/exporters  of  the  subject 


merchandise.  On  October  4, 1999,  we 
postponed  the  preliminary  . 
determination  of  this  investigation  until 
no  later  than  December  6, 1999.  See 
Structural  Steel  Beams  From  the 
Bepublic  of  Korea:  Postponement  of 
Preliminary  Determination  of 
Countervailing  Dutv  Investigation.  64  FR 
53665  (October  4,  1999). 

We  received  responses  to  initial 
questionnaires  from  the  GOK  and 
Kangwon  Industries  Ltd.  (Kangwon). 
Inchon  bon  and  Steel  Co.,  Ltd.  (Inchon), 
producers  of  subject  merchandise,  on 
September  21,  1999.  In  addition,  we 
received  responses  from  three  trading 
companies  which  are  involved  in 
exporting  the  subject  merchandise  to  the 
United  States:  Hyosung  Corporation 
(Hyosting).  Sampyo  Corporation 
(Sampyo),  and  Hyundai  Corporation 
(Hyundai).  Dongkuk  Steel  Mill  Co,  Ltd. 
(DSM)  and  its  trading  company. 
Dongkuk  Industries  Co.,  Ltd.  (DKI),  did 
not  respond  to  the  initial  questionnaire. 
On  October  15, 1999.  we  issued 
supplemental  questionnaires  to  all  of 
the  responding  parties  and  to  DSM  and 
DKI.  We  received  responses  bam 
Kangwon  and  Inchon  on  November  15, 
1999.  We  received  a  response  to  the 
second  questionnaire  from  DSM  and  its 
trading  company  DKI  on  November  19. 
1999.  On  November  19. 1999.  we  issued 
a  second  supplemental  questionnaire  to 
responding  parties  and  received  their 
responses  on  November  29. 1999. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  doubly-svmmetric 
shapes,  whether  hot-or  cold-rolled, 
drawn,  extruded,  formed  or  finished, 
having  at  least  one  dimension  of  at  least 
80  mm  (3.2  inches  or  more),  whether  of 
carbon  or  alloy  (other  than  stainless) 
steel,  and  whether  or  not  drilled, 
pimched.  notched,  painted,  coasted,  or 
clad.  These  products  (Structural  Steel 
Beams)  include,  but  are  not  limited  to, 
wide-flange  beams  (W  shapes),  bearing 
piles  (HP  shapes),  standard  beams  (S  or 
i  shapes),  and  M-shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  imless  otherwise 
excluded.  The  following  products,  are 
outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 
Structiiral  steel  beams  greater  than  400 
poimds  per  linear  foot  or  with  a  web  or 
section  height  (also  known  as  depth) 
over  40  inches. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7216.32.0000,  7216.33.0030. 


7216.33.0060,  7216.33.0090. 
7216.50.000,  7216.61.0000. 
7216.69.0000.  7216.91.0000, 
7216.99.0000.  7228.70.3040. 
7228.70.6000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  imder  investigation  is 
dispositive. 

Applicable  Statute  and  Regulatjoos 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1 930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1.  1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  as  codified  at  19 
CFR  part  351  (1999)  and  to  the 
substantive  countervailing  duty 
regulations  published  in  the  Federal 
Register  on  November  25.  1998  (63  FR 
65345)  (CVD  Regulations). 

InfuryTest 

Because  the  Republic  of  Korea  (Korea) 
is  a  "Subsidies  Agreement  Country" 
within  the  meaning  of  section  701(b)  of 
the  Act.  the  International  Trade 
Commission  (ITC)  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  firom  Korea 
materially  injure,  or  threaten  material 
injtuy  to,  a  U.S.  industry.  On  September 
1. 1999.  the  ITC  published  its 
preliminary  determination  finding  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports 
from  Korea  of  the  subject  merchandise 
{See  Certain  Structural  Steel  Beams 
From  Germany.  Japan,  Korea,  and 
Spain.  64  FR  47866  (September  1. 
1999). 

Alignment  With  Final  Antidumping 
Duty  Determination 

On  November  22.  1999.  the 
petitioners  submitted  a  letter  requesting 
aUgnment  of  the  final  determination  in 
this  investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  investigation.  In 
accordance  with  section  70S(a)(l)  of  the 
Act.  we  are  aligning  the  final 
determination  in  this  investigation  with 
the  final  antidumping  duty 
determinations  in  the  antidimiping 
investigations  of  structural  steel  b^ms. 
See  Initiation  of  Antidumping 
Investigations:  Structural  Steel  Beams 
From  Germanv,  Japan,  South  Korea,  and 
Spain.  64  FR  42084  (August  8. 1999). 
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Period  of  Investigatian 

The  period  of  investigation  for  which 
we  are  measuring  subsidies  (the  POl)  is 
calendar  year  1998. 

Subsidies  Valuation  Information 

Allocation  Period 

19  CFR  3S1.524(dl(2)  states  that  we 
will  presume  the  allocation  period  for 
non-recurring  subsidies  to  be  the 
average  useful  life  (AUL)  of  renewable 
physical  assets  for  the  industry 
concerned,  as  listed  in  the  Internal 
Revenue  Services  (IRS)  1977  Class  Life 
Asset  Depreciation  Range  System  and 
updated  by  the  Department  of  Treasury. 
The  presumption  will  apply  unless  a 
party  claims  and  establishes  that  these 
tables  do  not  reasonably  reflect  the  AUL 
of  the  renewable  physical  assets  for  the 
company  or  industry  under 
investigation,  and  the  party  can 
establish  that  the  difference  between  the 
company-specific  or  country-wide  AUL 
for  the  industry  under  investigation  is 
significant. 

In  this  investigation,  no  party  to  the 
proceeding  has  claimed  that  the  AUL 
listed  in  the  IRS  tables  does  not 
reasonably  reflect  the  AUL  of  the 
renewable  physical  assets  for  the  firm  or 
industry  under  investigation.  Therefore, 
according  to  19  CFR  351.524(d)(2),  we 
have  allocated  all  companies'  non- 
recurring subsidies  over  15  years,  the 
AUL  listed  in  the  [RS  tables  for  the  steel 
industry. 

Benchmarks  for  Long-Term  Loans  and 
Discount  Rates: 

During  the  POI.  the  respondent 
companies  had  both  won-denominated 
and  foreign  currency-denominated  long- 
term  loans  outstanding  which  had  been 
received  from  government-owned 
banks.  Korean  commercial  banks, 
overseas  banks,  and  foreign  banks  with 
branches  in  Korea.  A  number  of  these 
loans  were  received  prior  to  1992.  In  the 
1993  investigation  of  Steel  Products 
from  Korea. '  the  Department 
determined  that,  through  1991,  the  GOK 


■  On  October  1 , 1 999.  the  Uailed  Stal«a  Court  of 
Appeali  for  the  Federal  Qrcull  (CAFC)  Isiued  a 
decif loo  rsgarding  SterJ  Pmducls  fmm  Korea.  Se« 
AK  SUkI  Carp  v.  ( 'nit«rf  Status.  191  F.3i  lAK  S(Mf, 
192  F..ldl.  The  t^ipartment  hai  qoi  received  specific 
instructions  on  tbii  decision.  However,  our  review 
of  the  decision  indicates  that  the  CAf^  found  that 
there  was  not  sufficient  evidence  on  the  record  of 
Sluel  Prrtducts  from  Korea  to  determine  that  the 
GOK  provided  credit  directjy  to  the  Koruan  sleoi 
industry  In  this  investigation,  we  have  additional 
information  on  the  record  indicating  that  the  GOKs 
direction  of  credit  prior  to  1992  provided  a 
countervailable  benefit  to  the  Korean  steel  indu-strv. 
Therefore,  the  selection  of  long-term  boDcbmarks 
cited  to  in  Steel  Products  from  Korea  is  appropriate 
for  this  current  investigabon.  For  further 
infonnBtion  on  diretrtioo  of  credit  prior  to  1993,  see 
the  "Direction  of  Credit"  section  of  this  notica. 


influenced  the  practices  of  lending 
institutions  in  Korea  and  controlled 
access  to  overseas  foreign  currency 
loans.  See  Final  Affirmative 
Countervailing  Duty  Determinations  and 
Final  Negative  Critical  Circumstances 
Determinations:  Certain  Steel  Products 
from  Korea,  58  FR  37338,  37339  (July  9, 
1993)  {Steel  Products  from  Korea),  and 
the  "Direction  of  Cretiit "  section  below. 
In  that  investigation,  we  determined 
that  the  best  indicator  of  a  market  rate 
for  long-term  loans  in  Korea  was  the 
three-year  corporate  bond  rate  on  the 
secondary  market.  Therefore,  in  the 
preliminary  determination  of  this 
investigation,  we  used  the  three-year 
corporate  bond  rate  on  the  secondary 
market  as  our  benchmark  to  calculate 
the  benefits  which  the  respondent 
companies  received  from  direct  foreign 
currency  loans  and  domestic  foreign 
currency  loans  obtained  prior  to  1992, 
and  still  outstanding  during  the  POI. 

In  Plate  in  Coils  and  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  the  Bepublic  of 
Korea,  64  FR  30636  (June  8.  1999), 
{Sheet  and  Strip),  the  Department,  for 
the  first  time,  examined  the  GOK's 
direction  of  credit  policies  for  the 
period  1992  through  1997.  Based  on 
new  information  gathered  during  the 
course  of  those  investigations,  the 
Department  determined  that  the  (X^K 
controlled  directly  or  indirectly  the 
lending  practices  of  most  sources  of 
credit  in  Korea  between  1992  and  1997. 
In  the  current  investigation,  we 
preliminarily  determine  that  the  GOK 
still  exercised  substantial  control  over 
lending  institutions  in  Korea  during  the 
POI. 

Based  on  our  findings  on  this  issue  in 
prior  investigations,  as  well  as  in  the 
instant  investigation,  discussed  below 
in  the  "Direction  of  Credit"  section  of 
this  notice,  we  are  using  the  following 
benchmarks  to  calculate  respondents' 
long-term  loans  obtained  in  the  years 
1992  through  1998:  (1)  For 
coimtervailable.  foreign-currency 
denominated  long-term  loans,  we  used, 
where  available,  the  company-specific 
weighted-average  U.S.  dollar- 
denominated  interest  rates  on  the 
companies'  loans  from  foreign  bank 
branches  in  Korea.  With  respect  to 
Kangwon.  the  firm  did  not  report  any 
U.S.  dollar  loans  from  foreign  bank 
branches  in  Korea.  Therefore,  we  had  to 
rely  on  a  U.S.  dollar  loan  benchmark 
that  is  not  company-specific,  but 
provides  a  reasonable  representation  of 
industry  practice,  to  determine  whether 
a  benefit  was  provided  to  Kangwon  bom 
U,S.  dollar  loans  received  from 
government  banks  and  Korean  domestic 


banks.  Thus,  in  keeping  with  the 
methodology  employed  in  Sheet  and 
Strip,  64  FR  30636,  30640,  we  used  the 
weighted-average  interest  rates  on  U.S. 
dollar  loans  from  foreign  bank  branches 
in  Korea  received  by  another  respondent 
in  this  investigation,  Inchon,  as  a 
benchmark  for  Kangwon's  U.S.  dollar 
loans  from  government  banks  and 
Korean  Domestic  Banks:  (2)  For 
coimtervailable  won-denominated  long- 
term  loans,  where  available,  we  used  the 
company-specific  corporate  bond  rate 
on  the  companies'  public  and  private 
bonds.  We  note  that  this  benchmark  is 
based  on  the  decision  in  Plate  in  Coils, 
64  FR  15530,  15531,  in  which  we 
determined  that  the  GOK  did  not 
control  the  Korean  domestic  bond 
market  after  1991,  and  that  domestic 
bonds  may  serve  as  an  appropriate 
benchmark  interest  rate.  Where 
unavailable,  we  used  the  national 
average  of  the  yields  on  three-year 
corporate  bonds  as  reported  by  the  Bank 
of  Korea  (BOK).  We  note  that  the  use  of 
the  three-year  corporate  bond  rate  from 
the  BOK  follows  the  approach  taken  in 
Plate  in  Coils,  64  FR  15530,  15532,  in 
which  we  determined  that,  absent 
company-specific  interest  rate 
information,  the  corporate  bond  rate  is 
the  best  indicator  of  a  market  rate  for 
won-denominated  long-term  loans  in 
Korea. 

We  are  also  using,  where  available, 
the  company-specific  corporate  bond 
rate  as  the  discoimt  rate  to  determine 
the  benefit  from  non-recurring  subsidies 
received  between  1992  and  1998.  Where 
tmavailable,  we  are  using  the  national 
average  of  the  three-year  corporate  bond 
rate. 

Benchmarks  for  Short-Term  Financing 

For  those  programs  that  require  the 
application  of  a  short-term  interest  rate 
benchmark,  we  used  as  our  benchmark 
a  company-specific  weighted-average 
interest  rate  for  commercial  won- 
denominated  loans  outstanding  during 
the  POI.  Kangwon,  Inchon,  Hyundai, 
Hyosung  and  DKI  reported  company- 
specific,  short-term  commercials 
interest  rates. 

Cred/tivoffyiiness 

As  stated  in  our  Initiation  Notice,  we 
initialed  an  investigation  of  Kangwon's 
creditworthiness  fi^m  1991  through 
1 998,  to  the  extent  that  nonrecurring 
grants,  long-term  loans,  or  loan 
guarantees  were  provided  in  those 
years. 

Regarding  the  period  bom  1992 
through  1998.  Kangwon  reported  that  it 
issued  long-term  corporate  bonds  during 
each  of  these  years.  "The  Department's 
regulations,  as  well  as  its  past  practice. 
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indicate  that  the  receipt  by  a  firm  of 
comparable  long-term  commercial 
loans,  provided  without  a  government 
guarantee  constitutes  dispositive 
evidence  that  the  firm  is  creditworthy. 
See.  19  CFR  351.505(a)(4)(ii)  and  e.g.. 
Final  Negative  Countervailing  Duty 
Determination  and  Final  Negative 
Critical  Circumstances  Determination: 
Certain  Laminated  Hardwood  Trailer 
Flooring  from  Canada.  62  FR  5201 
(February  4, 1997).  In  Plate  in  Coils,  the 
Department  determined  that  the  GOK 
did  not  control  the  domestic  bond 
market.  Thferefore.  because  the  domestic 
bond  market  represents  a  legitimate 
commercial  source  of  long-term 
financing,  we  preliminarily  determine 
that  the  issuances  of  these  bonds 
provides  evidence  of  Kangwon's 
creditworthiness  during  the  period  1992 
through  1998. 

Because  we  determined  that  the 
Korean  bond  market  was  controlled 
prior  to  1992  by  the  GOK  in  Steel 
Products  from  Korea,  we  could  not  use 
Kangwon's  issuance  of  bonds  to 
establish  whether  the  company  was 
creditworthy  for  the  period  prior  to 
1992.  Therefore,  with  respect  to  1991. 
we  considered  Kangwon's  past  and 
present  financial  health,  as  reflected  in 
various  financial  indicators  calculated 
from  the  firm's  financial  statements  and 
accounts,  in  making  a  determination  on 
whether  Kangwon  was  creditworthy  in 
that  year.  To  this  end.  we  calculated 
Kangwon's  financial  indicators  for  the 
years  1988  through  1991.  In  our 
examination  of  Kangwon's  relevant 
financial  ratios,  we  did  not  find  that  the 
company  would  be  unable  to  meet  its 
debt  obligations.  For  more  information 
on  the  creditworthiness  of  Kangwon 
during  1991 ,  see  the  December  6. 1999. 
memorandum  to  David  Mueller, 
Director  of  Uie  Office  of  AD/CVD 
Enforcement  VI.  a  public  document  on 
file  in  the  Department's  Central  Records 
Unit,  Room  B-099.  Therefore,  based 
upon  our  examination  of  Kangwon's 
financial  ratios  during  the  years  198B 
through  1991.  we  preliminarily 
detennine  Kangwon  to  also  be 
creditworthy  in  1991. 

Treatment  of  Subsidies  Received  by 
Trading  Companies 

We  required  responses  from  trading 
companies  with  respect  to  the  export 
subsidies  under  investigation  because 
the  subject  merchandise  may  be 
subsidized  by  means  of  subsidies 
provided  to  both  the  producer  and  the 
exporter  of  the  subject  merchandise.  iMI 
subsidies  conferred  on  the  production 
and  exportation  of  subject  merchandise 
benefit  the  subject  merchandise  even  if 
it  is  exported  to  the  United  Slates  by  an 


unaffiliated  trading  company  rather 
than  by  the  producer  itself  Therefore, 
the  Department  calculates 
counlervailable  subsidy  rates  on  the 
subject  merchandise  by  cumulating 
subsidies  provided  to  the  producer  with 
those  provided  lo  the  exporter.  See  19 
CFR  351.525. 

During  the  POI.  Kangwon  exported 
the  subject  merchandise  to  the  United 
Slates  through  two  trading  cjjmpanies, 
Hyosung  and  Sampyo.  Inchon  exported 
subject  merchandise  through  one 
ti-ading  company.  Hyundai.  DSM 
exported  subject  merchandise  through 
its  trading  company.  DKI.  Hvosung, 
Sampyo,  Hyundai  and  DKI  responded  to 
the  Department's  questionnaires  with 
respect  to  the  export  subsidies  under 
investigation. 

Under  1 9  CFR  351 . 1 07,  when  subject 
merchandise  is  exported  lo  die  United 
States  by  a  company  that  is  not  the 
producer  of  the  merchandise,  the 
Department  may  establish  a 
"combination"  rate  for  each 
combination  of  an  exporter  and 
supplying  producer.  However,  as  noted 
in  the  "Explanation  of  the  Final  Rules  " 
(the  Preamble),  there  may  be  situations 
in  which  it  is  not  appropriate  or 
practicable  to  establish  combination 
rates  when  the  subject  merchandise  is 
exported  by  a  trading  company.  In  such 
situations,  the  Department  will  make 
exceptions  to  its  combination  rale 
approach  on  a  case-by-case  basis.  See 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27296,  27303 
(May  19, 1997). 

In  this  investigation,  we  preliminarily 
determine  that  it  is  not  appropriate  lo 
establish  combination  rates.  This 
preliminary  determination  is  based  on 
two  main  facts:  First,  the  majority  of 
subsidies  conferred  upon  the  subject 
merchandise  were  received  by  the 
producers.  Second,  the  difference  in  the 
levels  of  subsidies  conferred  upon 
individual  trading  companies  with 
regard  to  subject  merchandise  is 
insignificant.  Thus,  combination  rales 
would  serve  no  practical  purpose 
because  the  calculated  subsidy  rate  for 
any  of  the  producers  and  a  combination 
of  any  of  the  trading  companies  would 
effectively  be  the  same  rale.  Instead,  we 
have  continued  lo  calculate  rates  for  the 
producers  of  subject  merchandise  that 
include  the  subsidies  received  by  the 
trading  companies.  To  reflect  Ihtise 
subsidies  that  are  received  by  the 
exporters  of  the  subject  mert^andise  in 
the  calculated  ad  valorem  subsidy  rate, 
we  used  the  following  methodology;  For 
each  of  the  three  trading  companies,  we 
calculated  the  benefit  attributable  to  the 
subject  merchandise.  We  then  factored 
that  amount  into  the  calculated  subsidy 


rate  for  the  relevant  producer.  In  each 
case,  we  determined  the  benefit 
received  by  the  trading  companies  for 
each  export  subsidy,  and  weighted  the 
average  of  the  benefit  amounts  bv  the 
relative  share  of  each  trading  company's 
value  of  exports  of  the  subject 
merchandise  to  the  United  States.  These 
calculated  ad  valorem  subsidies  were 
then  added  to  the  subsidies  calculated 
for  the  producers  of  subject 
merchandise.  Thus,  for  each  of  the 
programs  below,  the  listed  ad  valorem 
subsidy  rate  includes  counlervailable 
subsidies  received  by  both  the 
producing  and  trading  companies 

I.  Programs  Preliminarilv  Oelennined 
To  Be  Countervailable 

A.  The  GOKs  Direction  of  Credit 
Policies 

1 .  The  GOK's  Oedil  PoUdes  Through 
1991 

As  noted  above  in  the  "Subsidies 
Valuation  Section"  of  this  notice,  on 
October  1 ,  1999,  the  CAFC  issued  a 
decision  regarding  Steel  Products  from 
Korea.  See  AK  Steel .  192  F.3d.  The 
Department  has  not  received  specific 
instructions  on  this  decision.  However, 
our  review  of  the  decision  indicates  that 
the  CAFC  found  that  there  was  not 
sufficient  evidence  on  the  record  of 
Steel  Products  from  Korea  to  determine 
that  the  GOK  provided  credit  directly  lo 
the  Korean  steel  industry.  Nevertheless, 
information  placed  on  the  record  of  this 
proceeding  supports  and  indicates  that 
the  (MK's  direction  of  credit  provided 
a  counlervailable  benefit  to  the  steel 
industry.  See  Memorandum  to  Hollv 
Kuga  from  David  Mueller  RE:  Direction 
of  Credit  Pre- 1 991  dated  December  6. 
1999.  and  placed  on  file  in  the  Central 
Records  Unit.  Room  B-099  of  the 
Department  of  Commerce.  Thus,  based 
on  this  information,  which  includes 
now  information  that  was  not  on  the 
record  of  Steel  Products  from  Korea,  we 
preliminarily  determine  that  all  loans 
disbursed  to  respondent  companies 
through  199]  are  counlervailable. 
Therefore,  we  continue  lo  determine 
that  the  provision  of  long-term  loans  in 
Korea  through  1991  results  in  a 
financial  contribution  within  the 
meaning  of  section  771(5)(D)(i)  of  the 
Act.  In  accordance  with  section 
77](5)(E)(ii)  of  the  Act,  a  benefit  has 
been  conferred  lo  the  recipient  to  the 
extent  that  the  regulated  loans  are 
provided  at  interest  rates  less  than  the 
benchmark  rates  described  imder  the 
"Subsidies  Valuation  Information" 
section,  above. 

Kangwon  received  long-term  fixed 
and  variable  loans  that  were  outstanding 
during  the  POI.  Because  the  terms,  grace 
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periods,  and  repayment  scfaeduJes  of 
Kangwon's  long-term  fixed  rate  loans 
di^red  &om  those  of  the  long-term 
fixed  rate  benchmark,  we  applied  the 
methodology  provided  for  in  19  CFR 
351.505(c)(3}.  Specifically,  to  derive  the 
benefit,  we  performed  the  following:  (1) 
We  calculated  the  net  present  values  of 
the  repayment  streams;  (2)  We 
subtracted  the  net  present  value  figures 
from  the  original  loan  amounts;  and  (3) 
We  allocated  the  differences  (i.e.,  the 
grant  equivalents)  to  the  POl  using  the 
methodology  provided  for  in  19  c3ti 
351.524(d)(1).  To  determine  the  benefit 
from  the  loans  with  variable  interest 
rates,  we  applied  the  methodolog\- 
provided  for  in  19  CFR  351.505(c)(4). 
Therefore,  for  Kangwon  and  DSM's 
variable  rate  loans,  we  calculated  the 
difference  in  interest  payments  for  the 
POI  based  upon  the  difference  in  the 
amount  of  actual  interest  paid  during 
1998  on  the  regulated  loans  and  the 
amount  of  interest  that  would  have  been 
paid  on  a  comparable  commercial  loan. 
Having  derived  the  benefit  amounts 
attributable  to  the  POI  for  Kangwon's 
and  DSlvf's  fixed  and  variable  rate  loans, 
we  then  stmuned  the  benefit  amounts 
from  the  loans  and  divided  the  total 
benefit  by  the  companies'  respective 
total  sales.  On  this  basis,  we 
preliminarily  determine  the  net 
countervailable  subsidy  to  be  0.09 
pendent  ad  vaJorem  for  Kangwon  and 
0.06  percent  ad  valorem  for  DSM. 
Inchon  did  not  have  any  pre-1992  loans 
outstanding  during  the  POI. 

2.  The  GOK's  Credit  Policies  From  1992 
Through  1998 

In  the  Plate  in  Coils  and  Sheet  and 
Strip  investigations,  the  Department 
determined  that  the  GOK  continued  to 
control  directly  and  indirectly  the 
lending  practices  of  most  sources  of 
credit  in  Korea  through  1997.-  The 
Department  also  determined  that  the 
GOK's  regtilated  credit  6t)m  domestic 
commercial  banks  and  government- 
controlled  banks  such  as  the  Korea 
Development  Bank  (KDB)  was  specific 
to  the  steel  industry.  This  credit 


'  In  the  Plate  in  Coils  and  Shett  and  Strip 
investigstioM.  tba  Depajlment  tMsed  itf  affinoative 
dirflctioD  of  credit  detennination  for  the  period 
1992  thrtiugb  1997  oD  record  evidence  covering  a 
time  period  diffennt  than  that  covered  by  the 
CAFC'i  decision  in  Steel  Products  from  Konta 
which  was  Pre-1991.  Moreover,  in  its  decision,  the 
CAFC  did  not  reject  the  notion  of  the  GOK  directing 
credit  specifically  to  the  Korean  steel  industry  but 
rather  took  issue  with  the  evidence  upon  which  the 
Department  twsed  its  affirmative  Boding.  Thus, 
because  the  Department  based  its  affirmative 
direction  of  credit  determinatioa  for  the  years  1992 
through  1997  on  evidence  that  was  not  before  the 
CAFC  at  the  time  of  its  decision  in  AK  Steel,  that 
case  does  not  preclude  a  finding  of  directed  credit 
during  this  later  tinw  period. 


conferred  a  benefit  on  the  producers/ 
exporters  of  the  subject  merchandise  to 
the  extent  that  the  interest  rates  on  the 
countervailable  loans  were  letss  than  the 
interest  rates  on  comparable  commercial 
loans.  See  section  771(5)(ii)  of  the  Act. 
See  also  Plate  in  CoUs,  84  FR  15530, 
15533.  and  Sheet  and  Strip.  64  FR 
30636,  30642. 

We  provided  the  GOK  vidtb  the 
opportunity  to  present  new  factual 
information  concerning  the 
government's  credit  policies  during  the 
1992  through  1997  period,  which  we 
would  consider  along  with  our  finding 
in  the  prior  investigations.  The  GOK  did 
not  provide  new  factual  information 
that  would  lead  us  to  change  our 
detenninatioD  in  Plate  in  Coils  and 
Sheet  and  Strip.  Therefore,  we  continue 
to  find  lending  from  domestic  banks  and 
from  government-owned  banks  such  as 
the  KDB  to  be  countervailable. 

In  this  investigation,  petitioners  allege 
that  the  GOK  continued  to  control  the 
practices  of  lending  institutions  in 
Korea  through  the  POI.  and  that  the 
steel  sector  received  a  disproportionate 
share  of  low-cost,  long-term  credit, 
resulting  in  countervailable  benefits 
being  conferred  on  the  producers/ 
exporters  of  the  subject  merchandise. 
Petitioners  asseri.  therefore,  that  the 
Department  should  countervail  all  long- 
term  loans  received  by  the  producers/ 
exporters  of  the  subject  merchandise 
that  were  still  outstanding  during  the 
POI. 

We  examined  whether  the  GOK 
continued  to  control  or  influence 
directly  or  Indirectiy.  the  lending 
practices  of  soiorces  of  credit  in  Korea  in 
1998.  in  light  of  our  prior  finding  that 
the  GOK  controlled  and  directed  credit 
provided  by  domestic  banks  and 
government-owned  banks  during  the 
period  1992  through  1997.  In  its 
questionnaire  responses,  the  GOK 
asserted  that  it  does  not  provide 
direction  or  guidance  to  Korean 
financial  institutions  in  the  allocation  of 
loans  to  selected  industries.  The  GOK 
stated  that  the  lending  decisions  and 
loan  distributions  of  financial 
institutions  in  Korea  reflect  commercial 
considerations.  The  GOK  also  stated 
that  its  role  in  the  financial  sector  is 
limited  to  monetary  and  credit  policies 
as  well  as  bank  supervision  and 
examination. 

According  to  the  GOK.  measures  were 
taken  in  1998  to  liberalize  the  Korean 
financial  sector.  For  example,  in  January 
1998  the  GOK  annoimced  closure  of 
some  banks,  and  in  April  1998, 
launched  the  Financial  Supervisory 
Commission  (FSC)  to  monitor  the 
competitiveness  of  financial 
institutions.  In  June  1996.  the 


Regulation  on  Foreign  Exchange 
Controls  was  amended  to  further 
liberalize  foreign  currency  transactions. 
and  in  July,  the  GOK  aboUshed  the  limit 
on  purchasing  foreign  currency. 
According  to  the  GOK.  it  also  liberalized 
access  to  foreign  loans.  For  direct 
foreign  loans  to  Korean  companies,  the 
approval  process  imder  Article  19  of  the 
Foreign  Investment  and  Foreign  Capital 
Inducement  Act  (FIFCIA)  and  Articie  21 
of  its  enforcement  decree  were 
eliminated  and  replaced  with  the 
Foreign  Investment  Promotion  Act 
(FIPA).  effective  in  November  1998. 
However,  dtuing  most  of  the  POI,  access 
to  direct  foreign  loans  still  required  the 
approval  of  the  Ministry  of  Finance  and 
Economy. 

Regariling  the  GOK  regulated  credit 
frt)m  government-controlled  banks  such 
as  the  Korea  Development  Bank  (KDB). 
the  GOK  reported  that  the  KDB  Act  was 
amended  in  January  1998.  in  response 
to  the  financial  crisis  in  1997. 
According  to  the  GOK.  with  the  new  Act 
the  KDB  no  longer  allocates  funds  for 
various  fimctional  categories;  such  as 
R&D.  environment  and  technology.  All 
fimctional  loan  categories  were 
eliminated  and  such  loans  were 
consolidated  into  a  single  category  for 
facility  (equipment)  loans.  The  GOK 
also  stated  that  the  KDB  strengthened  its 
credit  evaluation  prt>cedures  by 
developing  an  objective  and  systematic 
credit  evaluation  standard  to  prevent 
arbitrary  decisions  on  loans  and  interest 
rates.  The  KDB  changed  its  Credit 
Evaluation  Committee  to  the  Credit 
Deliberation  Committee  (CDC),  and  gave 
the  CDC  the  authority  to  make  lending 
decisions.  As  a  resiUt.  the  KDB  governor 
no  longer  makes  lending  decisions 
without  the  approval  of  the  CDC.  The 
GOK  also  stated  that  in  1997.  die  KDB 
used  the  prime  rate  plus  a  spread  for 
determining  interest  rates.  Effective 
January  1. 1998.  the  KDB  increased  die 
range  of  the  credit  spread  to  provide 
more  flexibility  in  determining  interest 
rates  based  on  creditworthiness  and  to 
allow  the  KDB  to  increase  its  profits. 
However,  respondents  did  not  provide 
any  evidence  to  demonstrate  that  the 
KDB  has  discontinued  the  practice  of 
selectively  making  loans  to  specific 
firms  or  activities  to  support  GOK 
policies. 

In  Plate  in  Coils,  the  Department 
noted  conflicting  information  regarding 
the  GOK's  direct  or  indirect  influence 
over  the  lending  decisions  of  financial 
institutions.  For  example,  the  GOK 
policies  appeared  to  be  aimed,  in  part, 
at  promoting  certain  sectors  of  the 
economy,  such  as  high  technology  and 
small  and  medium-sized  industries 
(SMEs). 


While  the  GOK  started  to  plan  and 
implement  reforms  in  the  financial 
system  during  the  POI  as  a  result  of  the 
1997  financial  crisis,  the  record 
evidence  indicates  that  the  GOK 
previously  attempted  reforms  of  the 
financial  sj'stem  in  order  to  remove  or 
reduce  its  control  and  influence  over 
lending  in  the  country.  In  the  past  ten 
years,  the  GOK  has  twice  attempted  to 
reform  its  financial  system.  In  1988,  the 
GOK  attempted  to  deregulate  interest 
rates.  However,  the  government  deemed 
the  1988  liberalization  a  failure.  When 
the  interest  rates  began  to  rise,  the  GOK 
canceled  the  reforms  by  indirectly 
pressuring  the  banks  to  keep  interest 
rates  low.  In  the  early  1990s,  the  GOK 
attempted  reforms  again  with  a  four- 
stage  interest  rate  deregulation  plan. 
Again,  the  GOK  deemed  this  attempt  to 
reform  the  financial  system  a  failure. 
During  1998  and  1999,  the  (30K  has 
threatened  to  cut  off  credit  to  Korean 
companies  unless  the  companies  follow 
GOK  policies.  In  addition,  during  the 
POI,  the  GOK  took  contiTDl  of  five  large 
commercial  banks  due  to  the  financial 


Federal  Register/ Vol.  64.  No,  239/Tuesday.  December  14.  1999/Notices 


69735 


C3^S1S. 

Based  upon  the  information  on  the 
record  and  our  determinations  in  Plate 
in  Coils  and  Sheet  and  Strip,  we 
preliminarily  determine  that  the  GOK 
continued  to  control  direcily  and 
indirectly,  the  lending  practices  of 
domestic  banks  and  govenmient-owned 
banks  through  the  POI. 

With  respect  to  foreign  sources  of 
credit,  in  Plate  in  Coils  and  Sheet  and 
Strip,  we  determined  that  aixess  to 
guvBmment  regidated  foreign  sources  of 
credit  in  Korea  did  not  confer  a  benefit 
to  the  recipient  as  defined  by 
77l(5)(E)(ii)  of  the  Act.  and.'as  such, 
credit  received  by  respondents  from 
these  sources  were  foimd  not 
countervailable.  This  determination  was 
based  upon  the  fact  that  credit  from 
Korean  branches  of  foreign  banks  was 
not  subject  to  the  government's  contitil 
and  direction.  Thus,  respondents'  loans 
from  these  banks  served  as  an 
appropriate  benchmark  to  establish 
whether  access  to  regulated  foreign 
sources  of  credit  conferred  a  benefit  on 
respondents.  On  the  basis  of  this 
comparison,  we  found  that  there  was  no 
benefit.  Petitioners  have  not  provided 
any  new  information  or  evidence  of 
changed  circumstances  to  cause  us  to 
revisit  this  determinatiuii.  i  herefore,  we 
continue  to  determine  that  credit  from 
Korean  branches  of  foreign  banks  were 
not  subject  to  the  government's  control 
and  direction.  As  such,  lending  frnm 
this  soiu^e  continues  to  be  not 
countervailable,  and  loans  from  Korean 
branches  of  foreign  banks  continue  to 
serve  as  an  appropriate  benchmark  to 


establish  whether  access  to  regulated 
foreign  sources  of  funds  confer  a  benefit 
to  respondents. 

With  respect  to  loans  provided  under 
the  Energy  Savings  Fund,  in  Plate  in 
Coils.  64  FR  15330,  15533,  the 
Department  found  that  these  loans  were 
counterv-ailable  as  directed  credit  on  the 
grounds  that  they  are  policy  loans 
provided  by  banks  that  are  subjecl  to  the 
same  GOK  influence  as  described  above. 
Inchon  and  Kangwon  reported  Energy 
Savings  Fund  loans  outstanding  during 
the  POI.  Accordingly,  the  loans  are 
countervailable  as  directed  credit,  and 
we  have  included  these  long-term, 
fixed-rate  loans  in  Inchon's  and 
Kangwon's  benefit  calculations  for 
directed  credit. 

Similarly,  loans  provided  under  the 
Science  and  Technology  Promotion 
Fund,  are  disbursed  by  the  Korea 
Technology  Bank,  a  GOK  owned/ 
conti-oUed  bank.  We  preliminarily  find 
that  these  long-term  fixed  rate  loans  are 
provided  by  banks  subject  to  GOK 
influence  and.  therefore,  are 
countervailable  as  directed  credit. 

With  respect  to  loans  thai  Kangwon 
received  under  the  industrj'  technology 
development  fund.  Kangwon  stated  in 
its  questionnaire  response  that  these 
loans  were  for  a  research  and 
development  project  that  was  tied  to 
non-subject  merchandise.  Thus,  for  the 
purposes  of  this  preliminary 
determination,  we  have  not  included 
these  loans  in  our  subsidy  calculations 
We  note  that  Kangwon's  questionnaire 
response  on  this  matter  will  be  subject 
to  verification. 

Inchon.  Kangwon  and  DSM  received 
long-term  fixed  and  variable  rate  loans 
frtim  GOK  owned/controlled 
institutions  during  the  years  1992 
through  1998  that  were  outstanding 
during  the  POI.  In  order  to  determine 
whedier  diese  GOK  directed  loans 
conferred  a  benefit,  we  employed  the 
same  methodologies  described  in  the 
"GOK's  Credit  Policies  Through  1991  " 
section  of  this  notice.  Having  derived 
the  benefit  amoimts  attributable  to  the 
POI  for  the  companies'  fixed  and 
variable  rate  loans,  we^en  summed  the 
benefit  amounts  from  the  loans  and 
divided  the  total  benefit  by  each 
company's  respective  lotai  sales.  On  this 
basis,  we  preliminarily  determine  the 
net  countervailable  subsidy  to  be  0.02 
percent  ad  valorem  for  Inchon,  0.57 
percent  ad  valorem  for  Kangwon  and 
0.12  percent  ad  valorem  for  DSM 

B.  Debt  Restructuring  for  Kangwon 

In  lalp  1997.  Korea  experienced  a 
foreign  exchange  crisis  that  sharply 
increased  the  cost  of  foreign  currency 
loans  in  won  terms  and  greatly 


decreased  the  availability  of  domestic, 
won-denominated  loans.  This  external 
crisis  placed  many  Korean  corporations 
in  jeopardy.  As  a  result,  the 
International  Monetary'  Fund  (IMF) 
coordinated  a  S58  billion  loan  package 
in  the  form  of  Stabilization  Assistance 
Loans  (SAL)  aimed  at  bolstering  the 
Korean  economy.  In  order  to  rtsreive  Ihe 
SALs,  the  GOK  had  to  agree  to  certain 
■     terms.  Among  these  terms  was  the 
financial  restructuring  of  the  corporate 
sector,  in  which  companies  voluntarily 
submitted  to  corporate  workouts  To 
implement  these  reforms,  the  GOK 
adopted  a  method  of  debt  restructuring 
recommended  by  die  IMF  called  the 
"London  Approach,"  a  corporate 
restructuring  program  first  developed  by 
the  Bank  of  England.  Under  the  London 
ApproarJi,  the  centi-al  bank  establishes  a 
set  of  basic  princnples  that  govern  bow 
banks  respond  when  one  of  their 
corporate  customers  faces  serious 
financial  difficulty.  The  main  elements 
of  this  approach  are  as  follows:  First, 
banks  shoidd  remain  supportive  of 
those  companies  that  are  facing 
financial  difficulties.  While  a  bank 
should  be  concerned  with  their  level  of 
exposure,  it  must  keep  a  company's 
facilities  in  place  and  should  not 
appoint  receivers  Second,  decisions 
about  a  company's  longer  term  future 
should  only  be  made  on  the  basis  of 
comprehensive  information,  which  is 
shared  among  all  the  banks  facing 
exposure  and  other  parties  to  the 
workout.  Third;  banks  should  work 
together  to  reach  a  collective  view  on 
whether  and  on  what  terms  a  company 
should  be  eligible  for  financial 
restruirturing.  The  fourth  and  final  factor 
specifies  that  the  seniority  of  claims 
should  continue  but  be  tempered  by  an 
element  of  "shared  pain.  "  (i.e.,  equal 
treatment  for  all  creditors  of  a  single 
category).  Additionally,  among  the 
tenets  of  the  London  Approach  is  that 
authorities  should  not  guarantee  the 
survival  of  businesses  nor  should  they 
influence  what  companies  or  industries 
be  preserved.  Rather,  the  London 
Approach  attempts  to  lay  down  a 
framework  for  fecuring  an  orderly  and 
well-informed  decision  on  whether  and 
on  what  terms  a  company  is  worth 
supporting. 

In  order  to  implement  the  London 
Approach,  the  GOK,  through  the  FSC 
developed  three  agreements  especially 
designed  for  the  dpht  restructuring 
process:  The  Agreement  of  Financial 
Institutions  for  Promoting  Corporate 
Restructuring  (Corporate  Restructuring 
Agreement),  the  Enforcement 
Regulations  of  the  Corporate 
Restructuring  Agreement,  and  the 
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Operational  Guideline  for  Workout 
Agreements.  A  total  of  205  financial 
institutions  agreed  to  adhere  to  these 
agreements  by  December  31.  1998. 
Under  these  agreements,  the  FSC 
adopted  principles  similar  to  those 
under  the  London  Approach  such  as  the 
sharing  of  lost  principal  by  creditor 
banks  and  the  minimization  of  lost 
principal. 

Under  the  corporate  financial 
restructuring  program,  the  workouts 
were  divided  by  corporate  groups.  The 
FSC  identified  the  lead  bank,  normally 
the  group's  largest  creditor,  as  the  bank 
responsible  for  negotiating  the  terms  of 
any  corporate  workout.  The  lead  bank 
sent  letters  of  introduction  to  companies 
in  the  group  describing  the  types  of 
companies  that  were  targets  for  the 
restructuring  program  and  inviting  those 
companies  to  submit  to  the  restructtmng 
program.  Applicants  were  then 
reviewed  by  a  selection  committee 
appointed  by  the  lead  banks,  and  were 
selected  based  upon  the  likelihood  of 
success. 

to  July  of  1998,  the  FSC  selected  the 
Kangwon  Group,  of  which  Kangwon  is 
a  member,  to  participate  in  the  debt 
restructuring  program.  Chohung  Bank  is 
the  largest  creditor  of  the  Kangwon 
Group  and,  thus,  was  selected  to  be  the 
lead  bank.  Responding  to  Chohung's 
initial  letter  of  introduction.  Kangwon. 
along  with  three  other  members  of  the 
Kangwon  group,  petitioned  for 
consideration  as  candidates  for  the 
workout  program.  Accordmgly, 
Chohung,  along  with  the  other  creditors, 
held  a  series  of  creditor  conferences 
during  which  they  established  the  terms 
of  the  debt  restructuring.  These 
meetings  culminated  in  a  debt 
restructuring  contract  between 
participating  Kangwon  Group 
companies  and  their  creditors.  This 
contract  was  signed  on  December  22. 
1998. 

As  a  result  of  the  debt  restructuring, 
principal  and  interest  payments  were 
suspended  on  many  of  Kangwon's 
loans.  In  addition,  with  the  exception  of 
policy  loans,  public  and  private  bonds 
and  foreign  securities,  the  repayment 
dates  of  all  long-term  loans  were 
extended.  The  debt  restructuring  also 
created  for  Kangwon  three  additional 
types  of  long-term  loans.  First,  many  of 
kangwon's  short-term  loans  (Type  1 
Loans)  were  converted  into  long-term 
loans  with  maturity  dates  of  December 
31.  2001.  Second.  Kangwon  received 
new  three-year  loans  for  operating 
capital  (Type  n  Loans).  Third,  with 
respect  to  Kangwon's  previously 
disbursed  long-term  loans  (Type  m 
Loans),  the  unpaid  interest  that  accrued 
prior  to  the  applicable  date  of  the 


workout  agreement,  October  18, 1998, 
was  converted  into  new  three-year  loans 
with  maturity  dates  of  December  31 . 
2001.  Under  the  plan,  no  debt  was 
written  off  and  no  debt  nor  did  any 
debt-for-equity  swaps  occurred. 

Petitioners  allege  that  the  GOK 
influenced  the  bainks'  decision  to  select 
Kangwon  for  a  restructuring.  Petitioners 
further  allege  that  the  restructured  loans 
and  newly  issued  loans  that  came  out  of 
the  workout  were  carried  out  on  terms 
mconsistent  with  comparable 
commercial  practices  and.  thus, 
conferred  a  benefit  upon  Kangwon. 
Petitioners  further  allege  that  pursuant 
to  section  771(5B)(iii)  of  the  Act,  the 
GOK's  involvement  in  the  debt 
restructuring  constitutes  a  financial 
contribution  in  which  the  GOK  directed 
private  banks  to  restructure  Kangwon's 
debt. 

Regardtog  previously  disbursed  long- 
term  loaiis  that  were  later  refinanced 
under  the  restructuring  program  (Type 
111  Loans),  we  preliminarily  determine 
that  they  are  specific  and  confer  a 
benefit  because  they  only  converted 
interest  due  on  loans  originally 
provided  during  a  period  in  which  we 
determined  that  the  GOK  directed  credit 
specifically  to  the  Korean  Steel 
Industry.  For  more  information,  see  the 
"Direction  of  Credit"  section  of  this 
notice. 

With  respect  to  the  new  Type  1  and  11 
loans  provided  under  the  debt 
restructuring  program,  we  analyzed 
whether  they  were  counterVailable 
within  the  relevant  provisions  of  section 
771(5)  of  the  Act.  Specifically,  the  Act 
states  that  a  subsidy  shall  be  deemed  to 
exist  provided  that  its  meets  all  three  of 
the  following  criteria:  (1)  There  is  a 
financial  contribution  by  a  government 
or  any  public  entity  within  the  territory 
of  that  govertunent.  (2)  a  benefit  is 
conferred  and  (3)  the  subsidy  meets  the 
specificity  criteria  under  section 
771(5A)of  the  Act. 

to  order  to  determine  whether  the 
previously  issued  short-term  loans  that 
were  converted  to  long-term  loans  (Type 
I  Loans)  and  the  new  long-term  loans 
issued  under  Kangwon's  debt 
reslructurmg  (Type  n  Loans)  conferred 
a  subsidy  upon  Kangwon.  we  analyzed 
whether  they  were  specific  in  law  (de 
jure  specific),  or  in  fact  {de  facto 
specific),  withto  the  meaning  of  section 
771(5A)(D)  (i)  and  (iii)  of  the  Act.  First, 
we  exammed  the  eligibility  criteria  that 
governed  the  debt  restructurug 
program. 

Accordmg  to  the  GOK's  questioimaire 
response,  each  corporate  group's  lead 
bank  to  conjunction  with  an 
todependent  selection  committee 
determined  the  eligibility  for 


participation  in  debt  restructuring. 
Among  the  criteria  listed  in  the 
Operational  Guidelines  for  the  Workout 
Agreement,  prospective  workout 
candidates  had  to  demonstrate:  that 
their  core  bustoess  was  viable  and 
stable,  that  credit  obligations  were  not 
excessive  relative  to  their  sales  and 
profitability,  that  the  company  had  the 
ability  to  maintain  the  normal  payment 
of  interest  and  business  transactions  on 
the  restructured  debt,  thai  credit 
obligations  did  not  greatly  exceed  those 
of  other  workout  candidates,  and  that 
the  company  had  a  history  of  timely  and 
sound  financial  transactions.  Thus, 
based  on  the  fact  that  the  criteria 
eniwierated  to  the  Operational 
Guidelines  for  the  Workout  Agreement 
do  not  explicitly  limit  eligibility  to  a 
specific  enterprise  or  todustry  or  group, 
we  ftod  that  the  Type  1  and  n  loans 
provided  under  the  debt  restructtuing 
program  are  not  de  jure  specific  withto 
the  meantog  of  section  771(5A)(D)(iii)  of 
the  Act. 

We  then  examined  data  on  the 
distribution  of  companies  that  wete 
restructured  under  the  program  to 
determtoe  whether  the  debt 
restructuring  program  meets  the  criteria 
for  de  facto  specificity  under  section 
771(5A)(D)(iii)  of  the  Act.  to  its 
questionnaire  response,  the  GOK 
provided  a  chart  listing  the  todustries 
mvolved  in  debt  restructuring  programs. 
The  industries  that  participated  in  the 
debt  restructuring  program  ranged 
across  the  entire  economic  spectrum 
from  basic  metals,  textiles,  construction, 
telecommunications,  electronics,  and 
chemicals  to  the  hotel  and  restaurant 
todustry.  The  construction  industry 
received  the  largest  percentage  of  debt 
restructurings  with  16  percent  followed 
by  the  chemicals  industry  with  13 
[wrcent.  With  respect  to  the  basic  metals 
companies,  they  represented  only  6 
percent  of  the  companies  selected. 
Thus,  based  on  the  fact  that  a  broad 
range  of  todustries  participated  to  the 
program  and  the  basic  metals  todustry 
was  not  a  domtoant  user,  we 
prelimtoarily  find  that  this  program,  as 
it  pertains  to  Type  1  and  n  loans,  is  not 
de  facto  specific.  Additionally,  because 
the  Type  1  and  Type  n  loans  do  not  meet 
the  specificity  criteria  under  section 
771(5A)  of  the  Act.  we  preliminarily 
determine  that  the  loans  do  not  cociifer 
a  subsidy  and,  thus,  are  not 
countervailable.  We  note  that  because 
these  loans  are  not  specific,  it  is  not 
necessary  to  analyze  whether  these 
loans  constitute  a  financial  contribution 
or  confer  a  benefit,  vrithto  the  meaning 
of  section  771(5)  of  the  Act. 
As  with  the  loans  found 
coimtervailable  to  the  "GOK's  Direction 
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of  Credit  Policies"  section  of  this  notice, 
we  calculated  the  benefit  attributable  to 
the  variable-rate.  Type  III  loans  by 
following  the  methodology  provided  for 
to  19  CFR  351.505(c)(4).  Having  derived 
the  benefit  amounts  attributable  to  the 
POI  for  Kangwon's  loans,  we  summed 
the  benefit  amounts  from  the  loans  and 
divided  the  total  benefit  by  the 
company's  total  sales.  On  this  basis,  we 
preliminarily  determtoe  the  net 
countervailable  subsidy  to  be  less  than 
0.005  percent  ad  valorem  for  Kangwon. 

C.  Reserve  for  Export  Loss— Article  16  of 
the  TERCL 

Under  Article  16  of  the  Tax 
Exemption  and  Reduction  Control  Act 
(TERCL),  a  domestic  person  engaged  in 
a  foreign-currency  earning  business  can 
establish  a  reserve  amoimting  to  the 
lesser  of  one  percent  of  foreign  exchange 
earnings  or  50  percent  of  net  tocome  for 
the  respective  tax  year.  Losses  accruing 
fixim  the  cancellation  of  an  export 
contract,  or  from  the  execution  of  a 
disadvantageous  export  contract,  may  be 
oHset  by  returning  an  equivalent 
amount  from  the  reserve  fund  to  the 
tocome  account.  Any  amount  that  is  not 
used  to  offset  a  loss  must  be  returned  to 
the  tocome  account  and  taxed  over  a 
three-year  period,  after  a  one-year  grace 
period.  All  of  the  money  in  the  reserve 
is  eventually  reported  as  income  and 
subject  to  corporate  tax  either  when  it 
is  used  to  offset  export  losses  or  when 
the  grace  period  expires  and  the  funds 
are  returned  to  taxable  tocome.  The 
deferral  of  taxes  owed  amounts  to  an 
interest-free  loan  to  the  amount  of  the 
company's  tax  savings.  This  program  is 
only  available  to  exporters.  Durtog  the 
POI.  Inchon  and  DKI  claimed  benefits 
under  this  program. 

We  preliminarily  determine  that  the 
Reserve  for  Export  Loss  program 
constitutes  an  export  subsidy  under 
section  771(5A)(B)  of  the  Act,  because 
the  use  of  the  program  is  contingent 
upon  export  performance.  We  also 
preliminarily  determine  that  this 
program  pnivides  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)(i)  of  tile  Act  to  tiie 
form  of  a  loan.  See  Plate  in  Coils,  64  FR 
1553D,  15534,  and  Sheet  and  Strip.  64 
FR  30636,  30645. 

To  determine  the  benefit  conferred  by 
this  program,  we  calculated  the  tax 
savings  by  multiplying  the  balance 
amount  of  the  reserve  as  of  December 
31. 1997,  by  the  corporate  tax  rate  for 
1997.  We  b-eated  the  tax  savings  on 
these  funds  as  a  short-term  toterest-free 
loan.  See  19  CFR  351.509.  Accordingly, 
to  determine  the  benefit,  we  multiplied 
the  amount  of  tax  savings  by  tochon's 
and  OKI's  respective  weighted-average 


toterest  rate  for  short-term  won- 
denominated  commercial  loans  for  the 
POI.  as  described  in  the  "Subsidies 
Valuation  toformaUon  "  section,  above. 
With  respect  to  DKI,  we  used  the 
methodology  for  calculattog  subsidies 
received  by  tradtog  companies,  which  is 
also  detailed  to  the  "Subsidies 
Valuation"  section  of  this  notice,  to 
calculate  the  benefit  for  the  DKI.  We 
then  divided  the  benefit  by  each 
companies'  respective  total  export  sales. 
On  this  basis,  we  calculated  a 
countervailable  subsidy  of  0.05  percent 
ad  valorem  for  Inchon  and  0.05  percent 
ad  valorem  for  DKI, 

O.  Reserve  for  Overseas  Market 
Development  Under  TERCL  Article  17 

Article  17  of  the  TERCL  allows  a 
domestic  person  engaged  in  a  foreign 
trade  bustoess  to  establish  a  reserve 
fund  equal  to  one  percent  of  its  foreign 
exchange  earnings  from  its  export 
bustoess  for  the  respective  tax  year. 
Expenses  incurred  in  developtog 
overseas  markets  may  be  offset  by 
retumtog.  from  the  reserve  to  the 
income  accoimt.  an  amount  equivalent 
to  the  expense.  Any  part  of  the  fund  that 
is  not  placed  in  the  income  account  for 
the  purpose  of  offsetttog  overseas 
market  development  expenses  must  be 
returned  to  the  tocome  account  over  a 
three-year  period,  after  a  one-year  grace 
period.  As  is  the  case  with  the  Reserve 
for  Export  Loss,  the  balance  of  this 
reserve  fund  is  not  subject  to  corporate 
income  tax  during  the  grace  period. 
However,  all  of  the  money  in  the  reserve 
is  eventually  reported  as  income  and 
subject  to  corporate  income  tax  either 
when  it  offsets  export  losses  or  when 
the  grace  period  expires.  The  deferral  of 
taxes  owed  amounts  to  an  interest-free 
loan  equal  to  the  company's  tax  savings. 
This  program  is  only  available  to 
exporters.  Hyosung  and  Hyundai 
claimed  benefits  under  this  program 
during  the  POI. 

to  Sheet  and  Strip.  64  FR  30636. 
30645.  we  determtoed  that  this  program 
constituted  an  export  subsidy  under 
section  771(5A)(B)  of  the  Act  because 
the  use  of  the  program  is  contingent 
upon  export  performance.  We  also 
determine  that  this  program  provided  a 
financial  contribution  within  the 
meaning  of  section  771(5)(D)(i)  of  the 
Act  in  the  form  of  a  loan.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  presented  to 
cause  us  lo  revisit  this  determination. 
Thus,  we  preliminarily  determine  that 
this  program  constitutes  a 
countervailable  export  subsidy. 

To  determtoe  the  benefit  conferred  by 
this  program  durtog  the  POI.  we 
employed  the  same  methodology  used 


for  determining  the  benefit  from  the 
Reserve  for  Export  Loss  program  under 
Article  16  of  Uie  TERCL.  We  used  as  our 
benchmark  interest  rate,  each 
company's  respective  weighted-average 
interest  rate  for  short-term  won- 
denominated  commeraal  loans  for  the 
POI,  as  described  in  the  "Subsidies 
Valuation  Section"  above.  Using  the 
methodology  for  calculating  subsidies 
received  by  trading  companies,  which  is 
also  detailed  in  the  "Subsidies 
Valuation"  section  of  this  noticrf!  we 
calculated  a  benefit  for  the  two  tradtog 
companies.  We  then  divided  the  benefit 
by  each  trading  companies'  respective 
total  export  sales.  On  this  basis,  we 
calculated  a  countervailable  subsidy  of 
less  than  0.005  percent  ad  valorem  for 
Kangwon  and  tochon  and  a  .subsidy  of 
0.02  percent  ad  valorem  for  DSM. 

E.  Investment  Tax  Credits  under  Article 
25  of  the  TERCL  Act 

Under  the  TERCL.  companies  to 
Korea  are  allowed  to  claim  investment 
tax  credits  for  various  kinds  of 
tovestments.  U  the  tax  credits  caimot  all 
be  used  at  the  time  they  are  claimed,  the 
company  is  authorized  to  carry  them 
forward  for  use  to  later  lax  years.  In 
Steel  Products  from  Korea,  we  found 
that  tovestment  tax  credits  were  not 
countervailable  (see  Steel  Productsfrom 
Korea,  58  FR  37338,  373S1);  however, 
there  were  changes  in  the  statute 
effective  in  1995,  which  caused  us  to 
revisit  the  coimtervailable  stattis  of  the 
investment  lax  credits.  See  Plate  in 
Coils.  64  FR  15530, 1SS34.  and  Sheet 
and  Strip.  64  FR  30636,  30645. 

tochon  claimed  or  used  tax  credits 
under  Article  25  in  its  fiscal  year  1997 
tocome  tax  return  which  was  filed 
during  the  POI  and  DSM  claimed 
Article  25  for  its  1997  fiscal  year  tocome 
tax  return.  Under  Article  25.  a  company 
normally  calculates  its  authorized  tax 
credit  based  upon  3  or  5  percent  of  its 
investment,  i  e.,  the  company  receives 
either  a  3  or  5  percent  tax  credil. 
However,  if  a  company  makes  the 
investment  in  domestically-produced 
facilities  under  Article  25,  it  receives  a 
10  percent  tax  credit.  Though  the 
tovestment  tax  credil  was  amended  lo 
eliminate  the  rate  differential  between 
domestic  and  foreign-made  facilities  for 
investments  that  are  made  after 
December  31.  1997.  the  differing  rale 
remains  in  effect  for  investments  made 
prior  to  thai  date.  Moreover.  Article  25 
tax  credits  on  these  tovestments  can  be 
carried  foru'ard  bevond  the  POI. 

Under  section  771|5A)(C)  ofihe  Acl, 
a  program  that  is  contingent  upon  the 
use  of  domestic  goods  over  imported 
goods  is  specific,  withto  the  meantog  of 
the  Act.  In  Sheet  and  Strip,  we 
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examined  the  use  of  investment  tax 
credits  under  Article  25.  See  Sheet  and 
Strip.  64  FR  30636.  30645.  In  that  case, 
we  detennlned  that  investment  (ax 
credits  received  under  Article  25 
constituted  import  substitution 
subsidies  under  section  771(5A)(C)  of 
the  Act.  because  Korean  companies 
received  a  higher  tax  credit  for 
investments  made  in  domestically- 
produced  facilities  under  this  Article.  In 
addition,  because  the  GOK  foregoes 
collecting  tax  revenue  otherwise  due 
tmder  this  program,  we  also  determined 
that  a  financial  contribution  is  provided 
under  section  771(5)(D)(u)  of  the  Act. 

As  stated  above,  Inchon  and  DSM 
claimed  investment  tax  credits  under 
Articles  25.  Therefore,  we  preliminarily 
determine  that  these  tax  credits 
provided  Inchon  with  a  countervailable 
benefit.  DSM  was  entitied  to  claim 
investment  tax  credits  under  Article  25 
during  the  POI.  However.  DSM  did  not 
use  the  tax  ctedits  to  reduce  its  tax 
liability  during  the  POI.  Instead,  the 
company  carried  forward  the  tax  ci»dils 
which  can  be  used  in  the  future. 
Because  DSM  did  not  claim  the 
investment  tax  credits  on  its  tax  return 
which  was  filed  during  the  POI,  we 
preliminarilvidetermine  that  DSM  did 
not  use  this  program  during  the  POI. 
To  calculate  the  benefit  to  Inchon 
from  this  tax  credit  program,  we 
determined  the  value  of  the  tax  credits 
Inchon  deducted  from  its  taxes  payable 
for  the  1997  fiscal  year.  In  Inchon's  1997 
income  tax  return  filed  during  the  POI, 
it  deducted  from  its  taxes  payable, 
credits  earned  prior  to  and  during  1997, 
which  were  carried  forward  and  used  in 
the  POI.  We  first  determined  those  tax 
credits  which  were  claimed  based  upon 
the  investment  in  domestically- 
produced  facilities.  We  then  calculated 
the  additional  amount  of  tax  credits 
received  by  the  company  because  it 
earned  tax  credits  of  10  percent  on 
investments  in  domestically-produced 
facilities  rather  the  regular  3  or  S 
percent  tax  credit.  Next,  we  calculated 
the  amount  of  the  tax  savings  received 
through  the  use  of  these  tax  credits 
during  the  POI,  and  divided  that 
amoimt  by  Inchon's  total  sales  for  the 
POI.  On  this  basis,  we  preliminarily 
determine  a  net  countervailable  subsidy 
of  0.07  percent  ad  valorem  for  Inchon. 

F.  Asset  Revaluation  Pursuant  to  TERCL 
Article  56(2) 

This  provision  under  Article  56(2)  of 
the  Tax  Exemption  and  Reduction 
Control  Act  (TERCL)  allowed  companies 
making  an  initial  public  offering 
between  January  1, 1987,  and  December 
31, 1990,  to  revalue  their  assets  without 
meeting  the  requirement  in  the  Asset 


Revaluation  Act  of  a  25  percent  change 
in  the  wholesale  price  index  since  the 
company's  last  revaluation.  In  Steel 
Products  from  Korea,  after  verification, 
petitioners  submitted  additional 
information  which,  according  to  them, 
indicated  that  certain  steel  companies 
revaluation  may  have  been  significantly 
greater  than  that  of  the  other  companies 
that  revalued.  Because  the  information 
submitted  by  petitioners  was  untimely, 
it  was  rejected;  however,  we  requested 
additional  information  on  the  subject. 
The  additional  information  submitted 
by  petitioners  contained  data  on  the 
amount  of  assets  revalued  of  only  45  of 
the  207  companies  that  revalued 
pursuant  to  Article  56(2).  It  was  unclear 
from  petitioners'  data  which  companies 
revalued  pursuant  to  Article  56(2)  and 
which  revalued  in  accordance  with  the 
general  provisions  of  the  Asset 
Revaluation  Act.  Because  of  these 
shortcomings,  and  because  the 
information  was  submitted  too  late  for 
verification,  we  were  unable  to  draw 
conclusions  with  respect  to  the  relative 
benefit  derived  by  steel  companies  bom 
this  program.  Since  there  was  no 
evidence  of  de  jure  or  de  facto 
selectivity  concerning  the  timing  of 
these  steel  companies'  revaluation  or 
the  method  of  revaluation  under  the 
Asset  Revaluation  Act,  the  Department 
determined  this  program  to  be  not 
countervailable.  See  Steel  Products  from 
Korea,  58  FR  37338,  37351. 

'The  Department  is  currently 
reviewing  Asset  Revaluation  under 
Article  56(2)  in  the  Cut-to-Length  Plate 
case.  Based  upon  information  provided 
in  that  case,  and  subsequent  findings, 
there  is  information  to  substantiate  the 
allegation  that  Inchon  and  DSM 
received  a  benefit  under  this  program 
because  their  massive  asset  revaluations 
permitted  the  companies  to 
substantially  increase  their  depreciation 
and,  thereby,  reduce  their  income  taxes 
payable.  In  the  Cut-to-Length  Plate. 
petitioners  provided  a  chart  listing  197 
eligible  companies  for  revaluation  of 
their  assets  pursuant  to  this  program. 
The  chart  illustrates  that  14  companies 
in  the  basic  metals  industry  that  used 
this  program  accounted  for  67  percent  of 
the  total  amount  of  asset  revaluations 
under  Article  56(2).  Based  on  this  new 
information,  the  Department  initiated  a 
reexamination  of  the  countervailability 
of  this  program  and  solicited 
information  regarding  the  usage  of  this 
program. 

Because  the  enabling  legislation  does 
not  expressly  limit  access  to  the  subsidy 
to  an  enterprise  or  industry,  or  group 
thereof,  the  program  is  not  de  jure 
specific  vnthin  the  meaning  of  section 
771(5A}(D)(i)  of  the  Act  Although  the 


regulation  itself  does  not  expressly  limit 
the  access  to  this  law  to  a  specified 
group  or  industry,  it  does  place 
restrictions  on  the  time  period  and 
eligibility  criteria  which  may  have 
caused  de  facto  limitations  on  the  actual 
usage  of  this  tax  program.  For  example. 
Article  56(2)  was  enacted  on  November 

28. 1987.  and  applied  only  to  companies 
making  an  initial  public  offering  from 
January  1. 1987  until  the  provision  was 
abolished  effective  December  31, 1990. 
Pursuant  to  Article  56(2),  companies 
listed  on  the  Korea  Stock  Exchange 
between  January  1,  1987  and  December 

31. 1988,  had  until  December  31.  1989 
to  revalue  their  assets.  A  company  thai 
listed  its  stock  after  December  31, 1988 
had  to  revalue  its  assets  prior  to  being 
listed  on  the  stock  exchange  Therefore, 
based  upon  the  eligibility  criteria  of  the 
program.  Article  56(2)  effectively 
limited  usage  of  this  program  to  only  the 
316  companies  that  were  newly  Usted 
on  the  Korean  Stock  Exchange  during 
the  three  years  the  program  was  in  place 
rather  than  the  15  to  24  thousand 
manufacturers  in  operation  in  Korea 
during  that  period.  Kangwon  revalued 
in  1976  and  therefore  was  not  allowed 
to  revalue  under  Article  56(2). 

According  to  section  77l(5A)(D)(iii)  of 
the  Act,  a  subsidy  is  de  facto  specific  if 
one  of  the  following  factors  exist:  (1) 
The  actual  recipients  of  the  subsidy, 
whether  considered  on  an  enterprise  or 
industry  basis,  are  limited  in  munber; 
(2)  An  enterprise  or  industry  is  a 
predominant  user  of  the  subsidy;  (3)  An 
enterprise  or  industry  receives  a 
disproportionately  large  amount  of  the 
subsidy;  or  (4)  The  manner  in  which  the 
authority  providing  the  subsidy  has 
exercised  discretion  in  the  decision  to 
grant  the  subsidy  indicates  that  an 
enterprise  or  industry  is  favored  over 
others. 

Information  on  the  record  of  the 
current  investigation  indicates  that 
during  the  period  1987-1990,  there 
were  between  14,988  and  24,073 
manufacturing  companies  operating  in 
Korea.  As  a  requirement  for 
participation  in  this  program, 
companies  had  to  make  an  initial  public 
offering  between  January  1, 1987  and 
December  31, 1990.  DSM  listed  its 
initial  public  offering  in  May  1988  and 
revalued  its  assets  under  Article  56(2)  in 
July  1988.  Inchon  listed  its  initial  public 
offering  in  May  1987  and  revalued  its 
assets  under  Article  56(2)  in  April  1989. 
According  to  the  GOK's  July  1,  1999 
questionnaire  response,  77  companies 
revalued  their  assets  in  1989.  The  basic 
metal  sector  accounted  for  83  percent  of 
the  total  revaluation  surplus  amount 
(book  value  less  revalued  amount).  The 
record  evidence  indicates  that  the  basic 
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metal  industry  was  a  dominant  user  of 
this  program  in  1988  through  1989.  See. 
e.g..  Stainless  Steel  Plate  in  Coils  from 
South  Africa.  64  FR  15553  (March 
1999).  Therefore,  we  preliminarily 
determine  that  this  program  is  specific, 
within  the  meaning  of  771(5A)P)(iii)  of 
the  Act.  As  a  result  of  the  increase  in  the 
value  of  depreciable  assets  resulting 
from  the  asset  revaluation,  the 
companies  lowered  their  tax  liability. 
Therefore,  we  also  preliminarily 
determine  that  the  program  provides  a 
financial  contribution  within  the 
meaning  of  section  77l(5)(D)(ii)  of  the 
Act,  by  allowing  companies  to  reduce 
their  income  tax  liability,  the  GOK  has 
foregone  revenue  that  is  otherwise  due. 
The  benefit  from  this  program  is  not 
the  amount  of  the  revaluation  surplus, 
but  rather  the  impact  of  the  difference 
that  the  revaluation  of  depreciable 
assets  has  on  a  company's  ta.x  liability 
each  year.  However,  respondents  did 
not  provide  this  information,  and  stated 
that  the  depreciation  expense  resulting 
from  the  asset  revaluation  would 
involve  a  detailed,  item-by-ilem 
comparison  of  thousands  of  items,  and 
that  it  would  be  difficult  for  them  to 
distinguish  between  the  remaining 
benefit  from  revaluation  under  Article 
56(2),  and  revaluation  piu^uant  to 
normal  procedures  of  the  Asset 
Revaluation  Act.  Therefore,  we  have 
calculated  the  benefit  from  this  program 
by  determining  the  surplus  amount  of 
the  revaluation  of  assets  authorized 
under  the  program  for  each  company 
subtracting  out  land,  as  land  is  not  a 
depreciable  asset,  and  divided  the  total 
revaluation  surplus  by  15,  the  AUL  we 
are  using  in  this  investigation.  We  then 
multiplied  the  amount  of  the 
revaluation  surplus  attributable  to  the 
POI  by  the  tax  rate  applicable  to  the  tax 
return  filed  in  the  POI,  and  divided  the 
benefit  for  each  company  by  their 
respective  total  sales  during  the  POI.  On 
this  basis,  we  preliminarily  determine  a 
net  countervailable  subsidy  of  0.21 
percent  ad  valorem  Sot  Inchon  and  0.08 
percent  ad  valorem  for  DSM. 


G.  Electricity  Discounts  Under  the 
Requested  Load  Adjustment  Program 

Petitioners  alleged  that  Korean  steel 
producers  are  being  charged  utility  rates 
at  less  than  adequate  remuneration  and. 
hence,  the  production  of  the  subject 
merchandise  is  receiving 
countervailable  benefits  from  this 
subsidy.  Petitioners  further  alleged  that 
producers  of  subject  merchandise  are 
receiving  these  countervailable  benefits 
in  the  form  of  utility  rate  discounts. 

The  GOK  reports  that  during  the  POI, 
the  government-owned  Korea  Electric 
Power  Company  (KEPCO)  provided 


Kangwon  and  DSM  with  electricity 
discounts.  Under  the  program,  the 
discounts  are  based,  in  part,  on  the 
companies'  monthly  maximum  power 
demands. 

With  respect  to  the  Requested  Load 
Adjustment  (RLA)  program,  the  GOK 
introduced  the  discount  in  1990.  to 
address  emergencies  in  KEPCO's  abilit\' 
to  supply  electricity.  Under  this 
program,  customers  with  a  contract 
demand  of  at  least  5.000  kilowatts  (kW), 
that  are  able  to  curtail  their  maximum 
demand  by  20  percent  or  that  are  able 
to  suppress  their  maximum  demand  by 
at  least  3,000  kW.  are  eligible  to  enter " 
into  a  RLA  contract  with  KEPCO. 
Customers  who  choose  to  participate  in 
this  program  must  reduce  their 
electricity  consumption  upon  KEPCO's 
request,  or  pay  a  surcharge  to  KEPCO. 

Customers  can  apply  for  this  program 
between  May  1  and  May  15  of  each  year. 
If  KEPCO  approves  the  application, 
KEPCO  and  the  customer  enter  into  a 
contract  with  respect  to  the  RLA 
discount.  The  RLA  discount  is  provided 
based  upon  a  contract  for  two  months, 
normally  July  and  August.  Under  this 
program,  a  basic  discount  of  440  won 
per  kW  is  granted  between  July  1  and 
August  31,  regardless  of  whether 
KEPCO  makes  a  request  for  a  customer 
to  reduce  its  load.  During  the  POI. 
KEPCO  granted  33  companies  RLA 
discounts  even  though  KEPCO  did  not 
need  to  request  that  these  companies 
reduce  their  respective  loads,  The  GOK 
reports  that  because  KEPCO  increased 
its  capacity  to  supply  electricitj-  in 
1997.  it  reduced  the  number  of 
compajlies  with  which  it  maintained 
RLA  contracts  in  1997  and  1998.  In 
1996,  KEPCO  entered  into  RLA 
contracts  with  232  companies,  which 
was  reduced  to  44  companies  in  1997 
and  33  in  1998. 

In  Sheet  and  Strip.  64  FR  30636. 
30646.  we  found  the  RLA  program 
counler\'ailable  because  the  discounts 
provided  under  this  program  were 
distributed  to  a  limited  number  of  users. 
No  new  information  or  exndence  of 
changed  circumstances  have  been 
provided  to  the  Department  to  warrant 
a  reconsideration  of  that  determination. 
Therefore,  we  continue  to  find  the  RLA 
program  countervailable. 

Because  the  electricity  dlscoimts  are 
not  "exceptional "  benefits  and  are 
received  automatically  on  a  regular  and 
predictable  basis  without  fijrther 
govenunent  approval,  we  preliminarily 
determine  that  these  discounts  provide 
a  recurring  benefit  to  Kangwon.  See  19 
CFR  351.524(a).  Therefore,  we  have 
expensed  the  benefit  from  this  program 
in  the  year  of  receipt.  See  Sheet  and 
Strip,  30636  at  30646.  To  measure  the 


benefit  from  these  programs,  we 
summed  the  eleclricitv'  discounts  that 
Kangwon  and  DSM  received  fr^m 
KEPCO  under  the  RLA  program  during 
the  POI.  We  then  divided  the  total  RLA 
discount  amount  Kangwon  and  DSM 
received  by  each  companies'  respective 
total  sales  for  the  POI.  On  this  basis,  we 
preliminarily  determine  a  net 
counter\ailable  subsidy  of  0.01  percent 
ad  valorem  for  Kangwon  and  less  than 
0.005  percent  ad  valorem  Sot  DSM 
under  the  RLA  discoimt  program. 

H.  Scrap  Reserve  Fund 

The  Scrap  Reserve  Fund  is 
admini.stered  by  the  Supply 
Administration  (SA),  a  GOK  agency  that 
purchases  certain  industries'  inputs  to 
production  and  then  makes  the  inputs 
available  to  producers  on  credit.  During 
the  POI.  the  SA  piuxiiased  and  made 
available  on  credit  such  cormnodities  as 
scrap  metal,  non-ferrous  and  scarce 
metals  (aluminum,  ferrosilicon,  etc.). 
forest  products  (pulp,  rubber,  etc.).  and 
environmental  materials  (chip  board, 
steel  billet,  etc.).  In  order  to  reduce  the 
burden  on  Kangwon  and  DSM  of 
holding  large  inventories  during  the 
POI,  the  SA  purtiased  steel  scrap  on 
behalf  of  the  companies  and  then 
provided  them  with  a  five-month 
repayment  option  in  the  form  of  a  loan. 

Because  the  Scrap  Reserve  Fund  is 
available  only  for  a  relatively  limited 
number  of  materials,  and  the  use  of  steel 
scrap  is  largely  limited  to  the  steel 
indusoy.  we  preliminarily  determine 
that  this  program  is  specific  under 
section  771(5A)  of  the  Act. 

Next,  in  order  to  determine  whether 
the  loans  constituted  a  financial 
contribution  and  conferred  a  benefit 
within  the  statutory  provisions,  we 
employed  the  same  short-term  loan 
methodologii'  used  for  determining  the 
benefit  hum  the  Reserve  for  Export  Loss 
program  under  Article  IB  of  the  TERCL 
We  used  as  our  benchmark  interest  rate, 
each  company's  respective  weighted- 
average  interest  rate  for  short-term  won- 
denominated  commercial  loans  for  the 
POI,  as  described  in  the  "Subsidies 
Valuation  Section"  above.  Having 
derived  the  benefit  amounts  attributable 
to  the  POI  for  Kangwon's  Scrap  Reserve 
Fund  loans,  we  then  summed  the 
benefit  amounts  from  the  loans  and 
divided  the  total  benefit  by  Kangwon's 
total  sales.  For  DSM  we  followed  the 
same  calculation  methodology  except 
we  reduced  total  sales  by  the  amoimt  of 
plate  sales.  We  followed  this 
methodology  because  scrap  is  not  an 
input  in  DSM's  plate  production.  On 
this  basis,  we  preliminarily  determine 
the  net  counter\'ailable  subsidy  to  be 
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0.03  percent  ad  valorem  for  Kangwon 
and  0.01  percent  ad  valorem  for  DSM. 

/.  Export  Industry  Facility  Loans 

In  Steel  Products  from  Korea,  58  FR 
37338.  37328.  the  Department 
determined  thai  export  industry  facility 
loans  (ElFLs)  are  contingent  upon 
export,  and  are  therefore  subsidies  to 
the  extent  that  they  are  provided  at 
preferential  rates.  The  decision  in  Steel 
Products  from  Korea  was  later 
reaffirmed  in  Sheet  and  Strip,  64  FR 
30636,  30644.  In  this  investigation,  the 
GOK  did  not  provide  any  new  factual 
information  that  would  lead  us  to 
change  our  treatment  of  this  program. 
Therefore,  for  the  purposes  of  this 
preliminary  determination,  we  continue 
to  find  that  EIFLs  are  provided  on  the 
basis  of  export  performance  and  are 
export  subsidies  under  section 
771(5A)(B)  of  the  Act.  We  also 
determine  that  the  provision  of  loans 
under  this  program  results  in  a  financial 
contribution  within  the  meaning  of 
section  771(5){D)(i)  of  the  Act  because 
the  loan  was  disbursed  by  the  KDB,  an 
institution  that,  according  to 
information  submitted  on  the  record  of 
this  proceeding,  had  a  policy  of 
directing  loans  specifically  to  the 
Korean  steel  industry.  For  more 
information,  see  the  "Direction  of 
Credit"  section  of  this  notice.  In 
accordance  with  section  771(5)(E)(ii)  of 
the  Act,  a  benefit  has  been  conferred  on 
the  recipient  to  the  extent  that  the  EIFLs 
are  provided  at  interest  rates  less  than 
the  benchmark  rates  described  under 
the  "Subsidies  Valuation"  section  of 
this  notice.  We  note  that  this  program  is 
also  countervailable  due  to  the  GOK's 
direction  of  credit;  however,  we  have 
separated  this  program  from  direction  of 
credit  because  it  is  an  export  subsidy, 
and  therefore  requires  a  different  benefit 
calculation.  Kangwon  was  the  only 
respondent  with  an  outstanding  loan 
under  this  program  during  the  POI. 

To  calculate  the  benefit  conferred  by 
this  program,  we  compared  the  actual 
interest  paid  on  the  loan-term  fixed 
interest  rate  loan  with  the  amount  of 
interest  that  would  have  been  paid  at 
the  applicable  dollar-denominated  long- 
term  benchmark  interest  rate.  However, 
because  the  terms,  grace  periods,  and 
repayment  schedule  of  Kangwon's  long- 
term  fixed  rate  EIFL  loan  differed  from 
those  of  the  long-term  fixed  rate 
benchmark,  we  applied  the 
methodology  provided  for  in  19  CFR 
351.50S(c)(3).  We  note  that  this 
methodology  is  described  in  detail  in 
the  "The  GOK's  Credit  Policies  through 
1991"  section  of  this  notice.  We  then 
divided  the  benefit  derived  from  the 
loan  by  Kangwon's  total  export  sales. 


On  this  basis,  we  preliminarily 
determine  the  net  countervailable 
subsidy  to  be  0.10  percent  ad  valorem 
for  Kangwon. 

/.  Special  Cases  of  Tax  for  Balanced 
Development  Among  Areas  (TERCL 
Article  431 

TERCL  Article  43  allows  a  company 
to  claim  a  tax  reduction  or  exemption 
for  income  gained  from  the  disposition 
of  factory  facilities  when  relocating  from 
a  large  city  to  a  rural  area.  On  December 
29,  1995.  DSM  sold  land  from  its  Pusan 
factory  and,  within  three  years  from  the 
sales  date,  began  production  at  its 
Pohang  plant.  In  accordance  with 
Article  16,  paragraph  7  of  the  Addenda 
to  the  TERCL,  DSM  was  entitled  to 
receive  an  exemption  on  its  income  tax 
for  the  capital  gain.  No  other  respondent 
company  used  this  program. 

Payment  for  the  Pusan  facilities  is  on 
a  longer-term  installment  basis,  the 
income  tax  on  the  capital  gain  is 
payable  when  DSM  actually  receives 
payment  or  transfers  the  title  of 
ownership.  The  capital  gain  in  the  tax 
year  can  not  exceed  DSM's  total  taxable 
income.  The  maximum  tax  savings 
permitted  is  100  percent  of  the  taxable 
income;  however,  this  program  is  also 
subject  to  the  minimum  tax.  This 
program  does  not  allow  carrying 
forward  of  unused  benefits  in  future 
years. 

We  preliminarily  determine  that  the 
TERCL  Article  43,  for  Special  Cases  of 
Tax  for  Balanced  Development  Among 
Areas,  is  regionally  specific.  This 
program  is  specific  within  the  meaning 
of  771(5)(D)(iv)  of  the  Act,  because  the 
program  is  limited  to  an  enterprise  or 
industry  located  within  a  designated 
geographical  region.  We  also 
preliminarily  determine  that  this 
program  provides  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)(ii),  because  the  GOK 
foregoes  revenue  that  is  otherwise  due 
by  granting  this  tax  credit. 

To  calculate  the  benefit  from  this  tax 
credit  program,  we  examined  the 
amount  of  the  tax  credit  DSM  deducted 
from  its  taxes  payable  for  the  1997  fiscal 
year.  In  DSM's  1997  income  tax  return 
filed  during  the  POI,  it  deducted  from 
its  taxes  payable,  credits  earned  in  1997. 
Next,  we  calculated  the  amount  of  the 
tax  savings  earned  and  divided  that 
amount  by  DSM's  total  sales  during  POI. 
Using  this  methodology,  we 
preliminarily  determined  a 
countervailable  subsidy  of  0.S9  percent 
ad  valorem  for  DSM. 


K.  RS-D  Grtmts  under  The  Korea  New 
Iron  Sr  Steel  Technology  Research 
AssociaUon  (KNISTRA) 

The  Korea  New  Iron  &  Steel 
Technology  Research  Association 
(KNISTRA)  is  an  association  of  steel 
companies  established  for  the 
development  of  new  iron  and  steel 
technology.  KNISTRA  is  a  member 
based  R&D  agency  that  supports  R&D 
projects  through  private  and  public 
contributions.  KNISTRA  acts  as  a 
coordinating  organization  for  R&D. 
While  individual  companies  provide  a 
portion  of  the  funding,  the  GOK  also 
contributes  funds  to  these  projects. 

If  the  research  is  deemed  successful, 
50  percent  of  the  GOK's  contribution 
will  be  repaid  in  proportionate  amounts 
from  each  individual  participating 
company.  Inchon,  Kangwon  and  DSM 
are  all  members  of  KNISTRA  and 
participated  in  an  R&D  project  during 
the  POI.  The  current  project  can  be 
connected  with  the  production  of 
subject  merchandise.  This  project  began 
in  1995.  and  continued  in  1996  and 
1998  (POI). 

The  Department  preliminarily 
determines  that  through  KNISTRA  die 
Korean  steel  industry  receives  funding 
specific  to  the  steel  industry.  Therefore, 
given  the  nature  of  the  agency,  the 
Department  finds  projects  under 
KNISTRA  to  be  specific.  Since  most 
companies  normally  fund  R&D 
programs  to  enhance  their  own 
technology,  we  determine  that  GOK 
funding  to  KNISTRA  relieves  companies 
of  this  obligation.  Therefore,  GOK's 
grants  are  a  financial  contribution  under 
section  77l(5)(D)(i)  of  the  Act  which 
provide  a  benefit  to  the  recipient  in  the 
amount  of  the  grant.  Therefore,  we 
determine  that  the  KNISTRA  grants 
constitute  countervailable  subsidies 
within  the  meaning  of  section  771(5)  of 
the  Act. 

Under  19  CFR  351.524,  non-recurring 
benefits  are  allocated  over  time,  while 
recurring  benefits  are  expensed  in  the 
year  of  receipt.  In  addition,  non- 
recurring benefits  which  are  less  than 
0.5  percent  of  a  company's  relevant 
sales  are  also  expensed  in  the  year  of 
receipt.  The  grants  received  by 
respondents  did  not  exceed  0.5  percent 
of  each  companies  sales.  Therefore, 
regardless  of  whether  this  program 
provides  recurring  or  non-recurring 
benefits,  the  benefits  are  expensed  in 
the  year  of  receipt.  Therefore,  we 
summed  the  grants  received  by  each 
company  under  this  program  and 
divided  the  amount  by  each  companies' 
respective  total  sales.  On  this  basis,  we 
preliminarily  determined  a 
countervailable  subsidy  rate  of  less  than 
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0.005  percent  ad  valorem  for  Inchon. 
Kangwon,  and  DSM. 

II.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

Based  on  the  information  provided  in 
the  questionnaire  response,  we 
preliminarily  determine  that  the 
companies  under  investigation  either 
did  not  apply  for,  or  receive  benefits 
under  the  following  programs  during 
the  POI: 

A.  Private  Capital  Inducement  Act 

B.  Tax  Credit  in  Equipment  to  Develop 
Technology  and  Manpower  Under 
Article  10  of  tiie  TERCL  Act 

C.  Tax  Credits  for  Vocational  Training 
Under  Article  18  of  the  TERCL 

D.  Exemptions  of  Corporate  Tax  on 
Dividend  Income  from  Overseas 
Resources  Development  Resources 
Act  Under  Article  24  of  the  TERCL 

E.  Tax  Credits  for  Investments  in 
Specific  Facilities  Under  Article  26  of 
the  TERCL 

F.  Tax  Credits  for  Temporary 
Investments  Under  Article  27  of  the 
TERCL 

G.  Social  Indirect  Capital  Investment 
Reserve  Funds  Under  Article  28  of  the 
TERCL 

H.  Energy-Savings  Facilities  Investment 

Reserve  Funds  Under  Article  29  of  the 

TERCL 
I.  Tax  Credits  for  Specific  Investments 

Under  Article  71  of  die  TERCL 
J.  Mining  Investment  Reserve  Fimds 

Under  Article  95  of  die  TERCL 
K.  Grants  Under  the  Technology 

Development  Promotion  Act 
L.  Highly  Advanced  National  Project 

Fund  Industry  Technology 

Development  Fund 
M.  Short-Term  Export  Financing 
N.  Korean  Export-Import  Bank  Loans 
O.  Tax  Incentives  for  Highly  Advanced 

Technology  Businesses 
P.  Special  Depreciation  of  Assets  Based 

on  Foreign  Exchange  Earnings 
Q.  Steel  Campaign  for  the  21st  Century 
R.  Excessive  Duty  Drawback 
S.  Reserve  for  Investment 
T.  Export  Insurance  Rates  By  The 

Korean  Export  Insurance  Corporation 
U.  Special  Cases  of  Tax  for  Balanced 

Development  among  Areas  (TERCL 

Articles  41,  42.  44,  and  45) 
V.  Reserve  for  Investment 
W.  Overseas  Resource  Development 

Loan 

Verificatjon 

In  accordance  with  section 
782(d)(l)(A)(i)  of  the  Act,  we  will  verify 
the  information  submitted  by 
respondents  prior  to  making  our  final 
determination. 


Summary 

In  accordance  with  section 
703(d)(l)(A)(i)  of  die  Act,  we  calculated 
individual  subsidy  rates  for  Inchon, 
Kangwon,  and  DSM,  the  manufacturers 
of  the  subject  merchandise.  We 
preliminarily  determine  that  the  total 
eiitimated  net  counter\'ailable  subsidy 
rates  are  0.35  ad  valorem  for  Inchon. 
0.80  percent  ad  valorem  for  Kangwon, 
and  0.93  percent  ad  valorem  for  DSM, 
which  are  de  minimis.  Therefore,  we 
preliminarily  determine  that  no 
countervailable  subsidies  are  being 
provided  to  the  production  or 
exportation  of  structural  steel  beams  in 
Korea. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  75  days  after  the 
Department  makes  its  final 
determination. 

Public  Conunenl 

In  accordance  with  19  CFR  351.310. 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportimity  to  comment  on  this 
preliminary  determination.  The  hearing 
is  tentatively  scheduled  to  be  held  57 
days  from  the  date  of  publication  of  the 
preliminary  determination  at  the  U.S. 
Department  of  Commerce.  14lh  Street 
and  Constitution  Avenue,  NW, 
Washington.  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Regisler  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  1870,  14th  Street 
and  Constitution  Avenue,  NW. 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  lime.  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number,  (2)  the  number 
of  participants:  and.  (3)  to  the  extent 
practicable,  an  identification  of  the 


argimienls  to  be  raised  at  the  hearing.  In 
addition,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
nonproprietary  version  of  the  case  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  50  days  from  the 
date  of  publication  of  the  preliminary 
determination.  As  part  of  the  case  brief, 
parties  are  encouraged  to  provide  a 
simimary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited.  Six  copies 
of  the  business  proprietary  version  and 
six  copies  of  the  non-proprietary  version 
of  the  rebuttal  briefs  must  be  submitted 
to  the  Assistant  Secretary  no  later  than 
5  days  from  the  date  of  filing  of  the  case 
briets.  An  interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  partv's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

Oaled:  Oecsmber  6, 1999. 
Richard  W.  Moidaiid. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  99-32398  Filed  12-13-aS;  8:45  ami 

BUJHG  COOE  3S10-0B-I> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administmtion 


[I.D.  120899CJ 

Submission  for  OMB  Review; 
Comment  Request. 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
ManagemenI  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency^.  National  Oceanic  and 
Atmospheric  Administration. 
Title-.  The  GLOBE  Program. 
Agency  Form  Numbetish  None. 
OMB  Approval  Number.  0648-0310. 
7>7>e  of  Request.  Revision  of  a 
currentiy  approved  collection 
Burden  Hours:  770  hoiu-s. 
Number  of  Respondents:  1,062. 
,4viprage  Hours  Per  Response:  20  to  80 
minutes  depending  on  sur\'ev/ 
assessment. 

Needs  and  Uses:  The  GLOBE  (Global 
Leering  and  Observation  to  Benefit  the 
EnrironmenI)  Program  is  an 
international  environmental  science  and 
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education  program  that  brings  together 
students,  teachers,  and  scientists  from 
around  the  world  to  study  the  global 
environment.  The  students  collect 
environment  (atmospheric, 
hydrological,  biological  and  geological) 
measurements  in  their  commimities, 
with  the  guidance  of  trained  teachers, 
and  reporting  their  findings  to  Federal 
scientists  over  the  Internet. 

This  provides  GLOBE  Program 
managers  and  staff  vital  information 
needed  to  enhance  the  quality  of  the 
program  and  guide  its  program 
improvements.  The  information  will 
also  ensure  that  the  GLOBE  Program 
continues  to  be  implemented  to  carry 
out  its  mission  and  enable  evaluation  of 
the  program  in  many  areas. 

Affected  Public.  Individuals  or 
households. 
Frequency.  Semi-annually. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce, 
room  5027. 14th  and  Constitution 
Avenue,  NW.  Washington.  DC  20230  (or 
via  the  Internet  at  LEngelme©doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  724  17*  Street,  NW. 
Washington,  DC  20503. 

Dated:  Decemt)er  6. 1999. 
Linda  Engelmeier, 

Departmental  Forms  C/earance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  99-32319  Piled  12-13-99;  8:45  am) 
nUJNOCOK  JSIO-O-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphartc 
Administration 

Coastal  Zone  Management:  Federal 
Consistency  Appeal  by  Rlcartlo 
Ramirez  From  an  Objection  by  the 
Puerto  Rico  Planning  Board 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  appeal  and  request  for 

comments. 

By  letter  dated  AprU  6, 1999,  Mr. 
Ricardo  Ramirez  (Appellant)  filed  with 
the  Secretary  of  Conmierce  a  notice  of 
appeal  pursuant  to  section  307(cl(31(A) 


of  the  Coastal  Zone  Management  Act. 
The  appeal  is  taken  from  an  objection  by 
the  Puerto  Rico  Planning  Board  (PRPB) 
to  the  Appellant's  consistency 
certification  for  an  Army  Corps  of 
Engineers  permit  to  reconstruct  a  stilt 
house  of  47'  by  42'.  The  proposed 
project  is  located  within  the  maritime- 
terrestrial  zone,  territorial  waters  and 
submerged  lands. 

The  CZMA  provides  that  a  timely 
objection  by  a  state  precludes  any 
federal  agency  from  issuing  licenses  or 
permits  for  the  activity  unless  the 
Secretary  finds  that  the  activity  is  either 
"consistent  with  the  objectives"  of  the 
CZMA  (Ground  I)  or  "necessary  in  the 
interest  of  national  security"  (Ground 
n).  Section  307(c)(3)(A).  To  make  such 
a  determination,  the  Secretary  must  find 
that  the  proposed  project  satisfies  the 
requirements  of  15  C.F.R.  930.121  or 
930.122. 

The  Appellant  requests  that  the 
Secretary  override  the  State's 
consistency  objections  based  on  Ground 
I.  To  make  the  determination  that  the 
proposed  activity  is  "consistent  with  the 
objectives"  of  the  CZMA,  the  Secretary 
must  find  that:  (1)  the  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  or  purposes  contained  in 
Sections  302  or  303  of  the  CZMA,  (2) 
the  adverse  effects  of  the  proposed 
activity  do  not  outweigh  its  contribution 
to  the  national  interest,  (3)  the  proposed 
activity  will  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act,  and  (4)  no  reasonable 
alternative  is  available  that  would 
permit  the  activity  to  be  conducted  in  a 
manner  consistent  with  the  State's 
coastal  management  program.  15  C.F,R. 
930.121. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  C.F.R. 
930.121.  Comments  are  due  within  30 
days  of  the  publication  of  this  notice 
and  should  be  sent  to  Ms.  Molly  Holt, 
Attorney-Adviser,  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services.  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  Room  6111,  Silver 
Spring,  MD  20910.  Copies  of  comments 
will  also  be  forwarded  to  the  Appellant 
and  the  State. 

All  nonconfidential  documents 
submitted  in  this  appeal  are  available 
for  public  inspection  during  business 
hours  at  the  offices  of  the  State  and  the 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services. 

FOB  AOIXnOltAL  INFORIUTX)N  CONTACT: 
Ms.  Molly  Holt,  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 


for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  Room  6111,  Silver 
Spring,  MD  20910,  301-713-2967. 
(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance.) 

Dated:  November  16, 1999. 
Craig  O'Connor. 
General  Counsel. 

(FR  Doc.  99-32250  Filed  12-13-99;  8:45  am) 
nuiHO  cooe  jsio-os-a 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  1201996) 

Atlantic  Highly  Migratory  Species 
(HMS)  Fishery  Management  Plan; 
Errata  Sheet 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability. 

SUMMARY:  NMFS  annoimces  the 
availability  of  an  errata  sheet  for  the 
Fishery  Management  Plan  for  Atlantic 
Tunas,  Swordfish,  and  Sharks  (HMS 
FMP)  published  in  April,  1999. 
ADDRESSES:  Copies  of  the  HMS  FMP,  the 
errata  sheet,  the  final  mle,  and 
supporting  documents  can  be  obtained 
from  Rebecca  Lent.  Chief,  Highly 
Migratory  Species  Management 
Division,  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East- West 
tUghway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karyl  Brewster-Gcisz.  (301)  713-2347. 
SUPPLEMENTARY  INFORMATION:  In  a 
September  1997  Report  to  Congress. 
NMFS  identified  north  Atlantic 
swordfish.  west  Atlantic  Bluefin  tuna, 
and  large  coastal  sharks  as  overfished. 
The  HMS  FMP.  including  a  final 
environmental  impact  statement,  was 
published  in  April,  1999,  to  comply 
with  provisions  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  for  fisheries  identified 
as  overfished,  and  the  final  rule 
implementing  actions  included  in  the 
HMS  FMP  and  Amendment  1  to  the 
Atlantic  Billfish  Fishery  Management 
Plan  was  published  on  May  28, 1999  (64 
FR  29090).  Since  the  publication  of  the 
HMS  FMP.  a  number  of  typographical 
mistakes  and  other  errors  have  been 
noted  throughout  its  three  volimies.  The 
errata  sheet  corrects  those  errors  that 
were  noted  as  of  November  19, 1999, 


Dated:  Decemtier  9. 1999. 
Gary  C,  Matlock, 

Director  Office  of  Sustainable  Fisheries, 
\alional  Marine  Fisheries  Service. 
IFR  Dae.  99-32322  Filed  12-13-99:  8:45  am) 
nujNG  cooe  3910-21..^ 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  the  Export  Visa 
Arrangement  to  Include  the  New 
Certification  Stamp  tor  Outward 
Processed  Goods  lor  Certain  Wool 
Textile  Products  Produced  or 
Manufactured  in  the  Former  Yugoslav 
Republic  of  Macedonia 

December  9.  1999 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending  the 

export  visa  and  certification 

requirements. 

EFFECTIVE  DATE:  January  1,  2000, 
FOR  FURTHER  INFORMATKM  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commetce, 
(202)482-4212. 

SUPPLEMENTARY  INFORMATKM: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  Marcti  3,  1972.  as 
amended. 

On  September  17,  1999.  the 
Governments  of  the  United  States  and 
the  Former  Yugoslav  Republic  of 
Macedonia  agreed  to  amend  the  Export 
Visa  Arrangement  for  certain  wool 
textile  products  exported  under  the 
Outward  Processing  Program  in 
Categories  433,  434,  435,  443  and  448 
(see  related  notice  concerning 
implementation  of  the  Outward 
Processing  Program  published 
elsewhere  in  this  issue  of  the  Federal 
Register),  produced  or  manufactured  in 
the  Former  Yugoslav  Republic  of 
Macedonia  and  exported  bom  the 
Former  Yugoslav  Republic  of 
Macedonia  on  and  after  January  1.  2000. 
All  products  exported  on  and  after 
January  1.  2000  must  be  accompanied 
by  an  appropriate  export  visa  or 
certification.  This  directive  amends,  but 
does  not  cancel  the  directive  published 
in  the  Federal  Register  on  April  8,  1998 
(see  63  FR  17156). 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELA-nON:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23.  1998). 
Information  regarding  the  2000 
CORRELA'nON  will  be  published  in  the 
.    Federal  Register  at  a  later  date. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consumption,  will  meet  the  visa  and 
certification  requirements  set  forth  in 
the  letter  published  below  to  the 
Commissioner  of  Customs. 

The  visa  stamp  has  not  been  changed: 
a  facsimile  of  the  new  certification 
stamp  for  the  Outward  Processing 
Program  is  on  file  at  the  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW,  room  3104, 
Washington,  DC. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemealation  of  Textile 
Agreements 

December  9. 1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20223. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended:  and  the 
Bilateral  Textile  Agreement  of  November  7. 
1997,  this  directive  amends,  but  does  not 
cancel,  the  directive  dated  .^pril  2,  1998  (63 
FR  17156.  published  on  April  8. 1998)  which 
established  the  Export  Visa  Arrangement 
between  the  Ck>vermnents  of  the  United 
Stales  and  the  Former  Yugoslav  Republic  of 
Macedonia. 
Visa  Requirements 

Pursuant  to  the  Visa  Arrangement  signed 
on  September  17. 1999.  effective  on  January 
1.  2000,  you  are  directed  to  prohibit  entry 
into  the  Customs  territory  of  the  United 
Stales  (I.e.,  the  50  states,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  Categories  433,  434,  435.  443  and 
448.  produced  or  manufactured  in  the 
Former  Yugoslav  Republic  of  Macedonia  and 
exported  from  the  Former  VuRoslav  Republic 
of  Macedonia  on  and  after  |anuar>-  1,  2000  for 
which  the  Government  of  the  Former 
Yugoslav  Republic  of  Macedonia  has  not 
issued  an  appropriate  export  visa  described 
below  unless  they  are  subject  to  the  Outward 
Processing  Program  described  below.  Should 
additional  categories,  merged  categories  or 
part  calegories  become  subject  to  import 
quota,  the  merged  or  part  categor>'(5) 
aulomaticatly  shall  be  included  in  the 
coverage  of  this  visa  arrangement. 
Merchandise  in  the  categor>'(s)  exported  on 
or  after  the  date  the  category(s)  becomes 
subject  to  import  quotas  shall  require  a  visa. 


A  visa  must  accompany  each  commert:ial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  op  the  from  of  the  original 
commercial  invoice  or  successor  document. 
The  original  vi.sa  shall  not  be  stamped  on 
duplicate  copies  of  the  mvoice  The  anginal 
invoice  with  the  original  visa  stamp  vrill  b« 
required  to  enter  the  shipment  into  the 
United  Stales.  Duplicates  of  the  invoice  and/ 
or  visa  may  not  be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  formal, 
begiiuiing  with  one  numeric  digit  for  the  lasi 
digit  of  the  year  of  export,  followed  by  Ihe 
two  character  alpha  code  spedfiod  by  the 
International  Orgdnization  for 
Standardizalion  (ISO)  (Ihe  code  for  the 
Former  Yugoslav  Republic  of  Macedonia  is 
"MK  ").  these  two  codes  shall  be  followed  by 
the  number'l"  and  a  five  digit  serial  number 
identifying  the  shipment,  (e.g.,  OMKl  123451 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  nn 
which  the  visa  was  issued. 

3.  The  original  signature  and  the  printed 
name  of  Ihe  issuing  official  authorized  by  the 
Government  of  the  Former  Yugoslav 
Republic  of  Macedonia. 

4.  The  correct  category(s),  merged 
calegory(s),  part  calegor)'(s|,  quanlityls)  and 
unit(s)  of  quantity  of  the  shipment  in  the 
unit(s)  of  quantity  provided  for  in  the  U.S. 
Department  of  Commerce  Correlation  and  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States.  Annotated  or  successor 
documents  shall  br  reported  in  the  spaces 
provided  within  ihe  \isa  stamp  le.g,  "Cat 
340—510  DOZ'l 

Quantities  must  be  staled  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Visaed  quantities  are  rounded  to 
the  closest  whole  number  if  the  quantitv 
exported  exceeds  one  whole  unit,  bat  is  less 
than  the  next  whole  imit.  Half  units  are 
rounded  up.  If  the  quantity  visaed  is  less 
than  one  unit,  the  shipment  is  rounded 
upwards  to  one  unit.  Merged  category  quota 
merchandise  may  beaccompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  categor)-  visa  corresponding  to  Ihe 
actual  sfaipmenl.  For  example,  quota 
Category  347/348  may  be  »-isaed  as  "Category 
347/348"  or  if  the  shipment  consists  solely 
of  Category  347  merchandise,  the  shipment 
may  be  visaed  as  "Category  347"  but  not  as 
"Category  348."  If.  however,  a  merged  quota 
category  such  as  340/640  has  a  quota 
sublimit  on  Category  340,  then  there  must  be 
"Category  340  "  visa  for  the  shipment  if  it 
includes  Category  340  merchandise. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missitig, 
incorrect,  illegible,  or  have  been  crossed  oul 
or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entr>-  shall  not  be  permitted.  If  the 
qiisntity  indicated  on  Ihe  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

The  complete  name  and  address  of  a 
company(s)  actually  involved  in  Ihe 
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manufacturing  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  document. 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  or  a  visa  waiver  must  be 
presented  to  the  U.S.  Customs  Service  before 
any  portion  of  the  shipment  will  be  released. 
A  visa  waiver  may  be  issued  by  the  U.S. 
Department  of  Commerce  at  the  request  of 
the  Embassy  of  the  Former  Yugoslav 
Republic  of  Macedonia  in  Washington,  DC 
The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  with  the 
shipment  at  end7.  It  does  not  waive  the 
quota  requirements.  Visa  waivers  will  only 
be  issued  for  classification  purposes  or  fw 
one-time  special  purpose  shipments  that  are 
not  part  of  an  ongoing  commercial  enterprise. 

If  the  visaed  invoice  ts  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use 
in  obtaining  a  now  correct  original  visaed 
invoice,  or  a  visa  waiver. 

If  import  Quotas  are  in  force,  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  a  shipment  from  the  Former  Yugoslav 
RepubUc  of  Macedonia  has  been  allowed 
entry  into  the  commerce  of  the  United  States 
with  either  an  incorrect  visa  or  no  visa,  and 
redelivery  is  requested  but  cannot  be  made, 
the  shipment  vriU  be  charged  to  the  correct 
r^legory  limit  whether  or  not  a  replacement 
visa  or  waiver  is  provided. 
CertificatioQ  Requirement!  for  Outward 
Processing  Program 

Each  shipment  of  wool  apparel  products  in 
Categories  433.  434.  435.  442.  443.  444.  447 
and  448  which  has  been  either  assembled  in 
the  Former  Yugoslav  Republic  of  Macedonia 
from  components  cut  in  the  United  States 
from  U.S.  formed  fabric  or  cut  and  assembled 
in  the  Former  Yugoslav  Republic  of 
Macedonia  from  U.S.  formed  fabric  and  is 
eligible  for  the  Outward  Processing  Program. 
shall  be  so  certified  by  the  Government  of  the 
Former  Yugoslav  Republic  of  Macedonia  in 
order  to  qualify  under  this  program.  This 
certification  shall  be  presented  to  the  U.S. 
Customs  Service  before  qualifying  goods  may 
enter  or  be  withdrawn  from  warehouse  for 
consumption,  into  the  customs  territory  of 
the  United  States  [the  SO  states,  the  District 
of  Columbia  and  Puerto  Rico). 

A  certification  must  accompany  each 
commercial  shipment  of  qualifying  goods.  A 
square  stamped  marking  in  blue  ink  will 
appear  on  the  front  of  the  original 
commercial  invoice.  The  original 
certification  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  original  certification  stamp 
will  be  required  to  enter  the  shipment  Into 
the  United  States  as  qualifying  goods. 
Duplicates  of  the  invoice  and/or  certification 
may  not  be  used  for  this  purpose. 

Each  certification  shall  include  the 
following  information: 

1.  The  certification  number.  The 
certifif:ation  number  shall  be  in  the  standard 
nine  digit  letter  format,  beginning  with  one 
numerical  digit  for  the  last  digit  of  the  year 
of  export,  followed  by  the  two  character 
alpha  country  code  specified  by  the 
Inlematiooai  Organization  for 


Standardization  (ISO)(the  code  for  the 
Former  Yugoslav  Republic  of  Macedonia  is 
"MK").  These  two  codes  shall  be  followed  by 
the  number  "2"  and  a  five-digit  serial 
number  identifying  the  shipment.  (e.g.. 
0MK2 12345), 

2.  The  date  of  Issuance.  The  dale  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  certification  was  issued. 

3.  The  original  signature  of  the  issuing 
official. 

4.  The  corroct  categoryls).  merged 
category(s).  part  catBgory(s).  quantity(s)  and 
unil(5)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  the  Harmonized  Tariff 
Schedule  of  the  United  States  Armolated 
(HTSUSA),  as  amended. 

U.S.  Customs  shall  not  permit  entry  as 
qualifying  goods  if  the  shipment  does  not 
have  a  valid  certification  including 
certification  number,  date  of  issuance, 
signature,  category,  quantity  or  units  of 
quantity  are  missing,  incorrect  or  illegible,  or 
have  been  crossed  out  or  altered  in  any  way. 
If  the  quantity  indicated  on  the  certification 
is  less  than  that  of  the  shipment,  entry  shall 
not  be  permitted,  If  the  quantity  indicated  on 
the  certification  is  more  than  that  of  the 
shipment,  entry  shall  be  permitted.  The 
categories  and  quantities  shall  be  those 
determined  by  the  U.S,  Customs  Service. 

If  the  certification  is  not  acceptable,  then 
a  new  certification  must  be  obtained  and 
presented  to  the  U.S.  Customs  Service  before 
any  portion  of  the  shipment  will  be  released. 

Any  shipment  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  foregoing  provisions 
shall  be  denied  entry  by  the  Government  of 
the  United  States  as  qualifying  goods  unless 
the  Government  of  the  Former  Yugoslav 
Republic  of  Macedonia  authorizes,  by  the 
issuance  of  a  visa,  the  entry  and  any  changes 
to  the  appropriate  agreement  levels.  If  U.S. 
Customs  determines  that  the  certification  is 
invalid  because  of  an  error,  and  the 
remaining  documentation  fulfills 
requirement  for  entry  under  the  Outward 
Processing  Program,  then  a  new  certification 
from  the  Government  of  the  Former  Yugoslav 
Republic  of  Macedonia  must  be  obtained  or 
a  visa  waiver  issued  by  the  U.S.  Department 
of  Commerce  at  the  request  of  the  Embassy 
of  the  Former  Yugoslav  Republic  of 
Macedonia  in  Washington,  DC  must  be 
obtained  and  presenled  to  the  U.S.  Customs 
Service  before  any  portion  of  the  shipment 
will  be  released. 
General  Provinoiui 

The  dale  of  export  is  the  actual  date  the 
merchandise  finally  leaves  the  country  of 
origin.  For  merchandise  exported  by  carrier. 
this  is  the  day  on  which  the  carrier  last 
departs  the  country  of  origin. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.  $800  or  less 
do  not  require  an  export  visa  for  entry  and 
shall  not  be  charged  to  existing  quota  le\  eL>. 

The  visa  stamp  has  not  been  changed;  a 
facsimile  of  the  new  certification  stamp  is 
enclosed  with  this  letter. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 


these  actions  fall  within  the  foreign  a^irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32424  Filed  12-13-99:  8:45  ami 
BILUNQ  CODE  361(MIR-F 


COMMnTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establtshment  of  a  New  Export  Visa 
Arrangement  and  New  Certification 
Stamp  for  Outward  Processed  Goods 
for  Certain  Cotton.  Wool.  Man-Made 
Rber.  Silk  Btend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Romania 

December  9.  1999. 

agency:  i^ommittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

new  export  visa  and  certification 

requirements. 

EFFECTIVE  CMTE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  international  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  19.S6.  as  amended  (7  U.SC.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

On  October  10. 1999,  the 
Governments  of  the  United  States  and 
Romania  agreed  to  establish  a  new 
Export  Visa  Arrangement  for  certain 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products  in  Categories  200-239. 
300-369,  400-469,  600-670  and  800- 
899.  and  for  products  exported  under 
the  Outward  Processing  Program  {see 
related  notice  concerning 
implementation  of  the  Outward 
Processing  Program  published 
elsewhere  in  this  issue  of  the  Federal 
Register),  produced  or  manufactured  in 
Romania  and  exported  from  Romania  on 
and  after  January  1.  2000.  All  products 
exported  on  and  after  January  1 ,  2000 
must  be  accompanied  by  an  appropriate 
export  visa  or  certification.  This 
directive  supersedes  the  directive 
published  in  the  Federal  Register  on 
January  4.  1984  (see  49  FR  493). 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORREU\TION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consiunption,  will  meet  the  visa  and 

certification  requirements  set  forth  in 

the  letter  published  below  to  the 

Commissioner  of  Customs. 
The  visa  stamp  has  not  been  changed; 

a  facsimile  of  the  new  certification 

stamp  for  the  Outward  Processing 

Program  is  on  file  at  the  U.S. 

Department  of  Commerce.  14th  and 

Constitution  Avenue.  ^AV.  room  3104, 

Washington.  DC. 

Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  ftw  the  Implementation  of  Textile 
Agreements 

December  9,  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Deer  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C,  1854):  Executive  Order 
11651  of  March  3.  1972.  as  amended;  and  the 
Export  Visa  Arrangement,  signed  on  October 
10, 1999,  this  directive  supersedes  the 
directive  dated  December  29.  1983  (49  FR 
493,  published  on  January  4.  1984)  which 
concerned  the  Export  Visa  Arrangement, 
effected  by  exchange  of  notes  dated  October 
31. 1982  and  March  25. 1983.  between  the 
Governments  of  the  United  States  and 
Romania. 
Visa  Requirements 

Effective  on  January  1.  2000.  you  are 
directed  to  prohibit  entry  into  the  Customs 
territory  of  the  United  Stales  {i.e..  the  50 
slates,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool. 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239.  300-369.  400-469.  600- 
670  and  800-899.  produced  or  manufactured 
in  Romania  and  exported  from  Romania  on 
and  after  /anuary  1.  2000  for  which  the 
Government  of  Romania  has  not  issued  an 
appropriate  export  visa  fully  described  below 
unless  they  are  subject  to  the  Outward 
Processing  Program.  Should  additional 
categories,  merged  categories  or  part 
rat^ories  become  subject  to  import  quota, 
the  merged  or  part  category(s)  automatically 
shall  be  included  in  the  coverage  of  this  vi^a 
arrangement.  Merchandi.ie  in  the  calogory(s) 
exported  on  or  after  the  dale  the  category(sJ 
becomes  subject  to  import  quotas  shall 
require  a  visa. 


A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
commercial  invoice  or  successor  document 
The  original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  original  Wsa  stamp  will  be 
required  to  enter  the  shipment  into  the 
United  Stales.  Duplicates  of  the  invoice  and/ 
or  visa  may  not  be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  formal, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  code  specified  by  the 
International  Organization  for 
Standardisation  (ISO)  (the  code  for  the 
Romania  is  'RO').  These  two  codes  shall  be 
followed  by  the  numbor"l"  and  a  five  digit 
serial  number  identifying  the  shipment,  (e  s 
OROl  12345). 

2.  The  dale  of  issuance.  The  dale  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issUed. 

3.  The  original  signature  and  the  printed 
name  of  the  issuing  official  authorized  by  the 
Government  of  Romania. 

4.  The  correct  calegory(s).  merged 
category(s),  part  calegory(s).  quanlity(s)  and 
umt(s)  of  quantity  of  the  shipment  in  the 
unit(s)  of  quantity  provided  for  in  the  U.S. 
Department  of  Commerce  Correlation  and  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States.  Annotated  or  successor 
documents  shall  be  reported  in  the  spaces 
provided  within  the  visa  stamp  (e.g..  'Cat. 
340—510  D02-). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Visaed  quantities  are  rounded  to 
the  closest  whole  number  if  the  quantity 
exported  exceeds  one  whole  unit,  but  is  less 
than  the  qext  whole  unit-  Half  units  are 
rounded  up.  If  the  quantity  visaed  is  less 
than  one  unit.  Ihe  shipment  is  rounded 
upwards  to  one  unit.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment.  For  example,  quota 
Category  347/348  may  be  visaed  as  "Category 
347/348""  or  if  the  shipment  consists  solely 
of  Category  347  merchandise,  the  shipment 
may  be  visaed  as  "Calegor>'  347"  but  not  as 
"Category  348."  If,  however,  a  merged  quota 
category  such  as  340/640  has  a  quota 
sublimit  on  Category  340.  then  there  must  be 
■■Categor>'  340"  visa  for  the  shipment  if  it 
includes  Category  340  merchandise. 

U.S.  Customs  shall  not  permit  enlr>'  If  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  categor>-. 
quantity  or  units  of  quantity  are  missing, 
incorrect,  illegible,  or  have  been  crossed  out 
or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  thai  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  enlr>'  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
lo  any  applicable  quota. 

The  complete  name  and  address  of  a 
company(s]  actually  involved  in  the 


manufacturing  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  document. 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  or  a  visa  waiver  must  be 
pre.iented  to  the  U.S.  Customs  Service  before 
any  portion  of  the  shipment  will  be  released. 
A  visa  waiver  may  be  issued  by  ihe  U.S. 
Department  of  Commerce  at  the  nsquest  of 
the  Romanian  Embassy  in  Washington,  DC. 
The  waiver,  if  used,  only  waives  ihe 
requirement  to  present  a  visa  with  ihe 
shipment  at  entry.  It  does  not  waive  ihe 
quota  requirements.  Visa  waivers  will  only 
be  issued  for  classification  purposes  or  for 
one-lime  special  purpose  shipments  that  are 
not  part  of  an  ongoing  commeraal  enterprise 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use 
in  obtaining  a  new  correct  original  visaed 
invoice,  or  a  visa  waiver. 

If  import  quotas  are  in  force.  U.S.  Cu-stoms 
Service  shall  char^  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  a  shipment  from  Romania  has  been 
allowed  entry  into  ihe  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa,  and  redelivery  is  requested  but 
cannot  be  made,  the  shipment  will  be 
charged  to  the  correct  category  limit  whether 
or  not  a  replacement  visa  or  waiver  is 
provided 

CertificatiQa  Requirements  for  Outward 
Processing  Program 

Each  shipment  of  wool  apparel  products  in 
Categories  433.  434.  435.  442.  443.  444.  447 
and  448  which  has  been  either  assembled  in 
Romania  from  components  cut  in  the  United 
States  from  U.S.  formed  fabric  or 
manufactured  in  Romania  from  U.S.  formed 
fabric  and  is  eligible  for  the  Outward 
Processing  Program,  shall  be  so  certified  by 
the  Government  of  Romania.  This 
certification  shall  be  presented  lo  the  U.S. 
Customs  Service  before  entry,  or  withdrawal 
from  warehouse  for  consumption,  into  the 
customs  territory  of  the  United  Slates  (the  50 
slates,  the  District  of  Columbia  and  Puerto 
Rico).  Properly  certified  shipments  of  wool 
apparel  products  do  not  require  a  visa. 
A  certification  must  accompany  each 
commercial  shipmoni  of  the  aforementioned 
textile  products  A  square  stamped  marking 
in  blue  ink  will  appear  on  the  front  of  the 
original  commercial  invoice.  The  original 
certification  shall  not  be  stamped  on 
duplicate  copies  of  ihe  invoice.  The  original 
invoice  with  the  original  certification  stamp 
will  be  required  to  enter  the  shipment  into 
the  United  States.  Duplicates  of  the  invoice 
and/or  certification  may  not  be  used  for  this 
purpose. 

Each  certification  shall  include  the 
following  Information: 

1.  The  certification  number.  The 
certification  number  shall  be  in  the  standard 
nine  digit  letter  format,  beginning  with  one 
numerical  digit  for  the  last  digit  of  the  year 
of  export,  followed  by  the  two  character 
alpha  countr>'  code  specified  by  ihe 
Intemalional  Organization  for 
Standardization  (ISOHthe  code  for  Romania 
is  "RO"").  These  two  codes  shall  be  followed 
by  the  number  "2"  and  a  five-digil  serial 
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number  identifying  the  shipment,  (e.g.. 
0RO21234SI. 

2.  The  date  of  issuan(».  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  certification  was  issued. 

3.  The  original  signature  of  the  issuing 
oHitnaJ. 

4.  The  correct  category(s).  merged 
category(s).  part  category(s).  quantityls)  and 
unitlsj  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(HTSUSAI.  as  amended. 

U.S.  Customs  shall  not  pennit  entry  if  the 
shipment  does  not  have  a  valid  certification 
including  certification  number,  date  of 
issuance,  signature,  category,  quantity  or 
units  of  quantity  are  missing,  inconwn  or 
illegible,  or  have  been  crossed  out  or  altered 
in  any  way.  If  the  quantity  indicated  on  the 
certification  is  leas  than  that  of  the  shipment, 
entry  shall  not  be  permitted.  If  the  quantity 
indicated  on  the  certification  is  more  than 
that  of  the  shipment,  entry  shall  be 
permitted.  The  categones  and  quantities  shall 
be  those  determined  by  the  U.S.  Customs 
Service. 

If  the  certification  Is  not  acceptable,  then 
a  new  certification  must  be  obtained  and 
presented  to  the  U.S.  Customs  Service  before 
any  portion  of  the  shipment  will  be  released. 

Any  shipment  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  foregoing  provisions 
shall  be  denied  entry  by  the  Govenmient  of 
the  United  States  unless  the  Government  of 
Romania  authorizes,  by  the  issuance  of  a 
visa,  the  entry  and  any  changes  to  the 
appropriate  agreement  levels.  If  U.S.  Customs 
determines  that  the  certification  is  invalid 
because  of  an  error,  and  the  remaining 
dooimentation  fulfills  requirement  for  entry 
under  the  Outward  Processing  Program,  then 
a  new  certification  from  the  Government  of 
Romania  must  be  obtained  or  a  visa  waiver 
issued  by  the  U.S.  Department  of  Commerce 
at  the  request  of  the  fiomanian  Embassy  in 
Washington.  DC  must  be  obtained  and 
presented  to  the  U.S.  Customs  Service  tiefore 
any  portion  of  the  shipment  will  be  released. 
Geoeral  Proviaiona 

The  date  of  export  is  the  actual  date  the 
merchandise  finally  leaves  the  coimtry  of 
origin.  For  merchandise  exported  by  carrier, 
this  is  the  day  on  which  the  carrier  last 
departs  the  country  of  origin. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.  $800  or  less 
do  not  require  an  export  visa  for  entry  and 
shall  not  be  charged  to  existing  quota  levels. 

The  visa  stamp  has  not  been  changed;  a 
bcsimile  of  the  new  certification  stamp  is 
enclosed  with  this  letter. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(l|. 


Sincerely. 
Troy  H.  Cribb. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements 

ire  Doc.  99-32424  Filed  12-13-99;  8:45  ami 
aiUJNO  CODE  JHO-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Extension  of 
Temporary  Amendment  to  the 
Requirements  for  Parttcipating  in  the 
Special  Accasa  Program  to  Include  ttie 
Outward  Procesaing  Program 

December  9.  1999. 

AOENCYt  CotmnittBe  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

extension  of  amendment  of 

requirements  for  participation  in  the 

Special  Access  Program  to  include  the 

Cfutward  Processing  Program. 

EFFECTIVE  DATE:  January  1,  2000. 

F0«  FUHTHEB  MFOflHATION  CONTACT:  Lori 

E.  Mennitt,  International  Trade 

Specialist.  Office  of  Textiles  and 

Apparel,  U.S.  Department  of  Commett». 

(202)  482-3400. 

SUPPLEHENTARY  MFORMATKM: 

Authority:  Section  204  of  the  Agricultural 
.let  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

A  notice  published  in  the  Federal 
Register  on  December  18,  1998  (63  FR 
70112),  amended  on  December  24,  1998 
(64  FR  149,  published  on  January  4, 
1999),  extended  the  exemption  period 
for  women's  and  girls'  and  men's  and 
boys'  chest  type  plate,  "hymo"  piece  or 
"sleeve  header"  of  woven  or  welf- 
inserted  warp  knit  construction  of 
coarse  animal  hair  or  man-made 
filaments  used  in  the  manufacture  of 
tailored  suit  jackets  and  suit-type  jackets 
in  Categories  433,  435,  443,  444,  633, 
635,  643  and  644,  which  are  entered 
under  the  Special  Access  Program,  for 
the  periods  December  23, 1998  through 
December  31,  2000  for  women's  and 
girls';  and  September  23, 1998  through 
December  31.  2000  for  men's  and  boys'. 
See  also  61  FR  49439.  published  on 
September  20,  1996,  as  amended. 

Effective  on  January  1,  2000,  that 
directive  is  being  amended  to  include 
goods  covered  under  the  Outward 
Processing  Program  (see  related  notice 
concerning  implementation  of  the 
Outward  Processing  Program  published 
elsewhere  in  this  issue  of  the  Federal 
). 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23.  1998). 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplemenlatloD  of  Textile 
Agreenienta 
December  9,  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Conunissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  14, 1996  and 
December  24. 1996,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  Those  directives  concern  the 
foreign  origin  exception  for  findings  and 
trinunings  in  Categories  433,  435,  443,  444, 
633,  633,  643  and  644  imder  the  Special 
Access  Program  and  extend  the  amendment 
for  the  periods  December  23,  1998  through 
December  31,  2000  for  women's  and  girls' 
"hymo"  type  interlinings  and  September  23, 
1998  through  December  31 ,  2000  for  men's 
and  boys'  "hymo"  type  interlinings.  See  also 
directive  dated  September  16.  1996  (61  FR 
49439).  as  amended. 

Effective  on  January  t,  2fX)0,  you  are 
directed  to  include  goods  covered  under  the 
Outward  Processing  Program  detailed  in  the 
directive  concerning  implementation  of  the 
Outward  Processing  Program  published 
elsewhere  in  this  issue  of  the  Federal 
Regiflter  in  the  exceptions  detailed  in  the 
aforementioned  directives. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5    . 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(re  Doc.  99-32422  Filed  12-13-99;  8:45  ami 
■lUHO  CODE  aS1»-IM-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Implementation  and  Enforcement  of 
ttie  Outward  Processing  Program  lor 
Taxtllea  and  /^>parel 

December  8,  1999. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  setting  forth 

the  requirements  for  participation  in  the 

Outward  Processing  Program. 


StniMARV:  This  notice  sets  forth  the 
requirements  for  participating  in  the 
Outward  Processing  Program  for  textiles 
and  apparel.  Under  the  Outward 
Processing  Program,  textile  products 
will  not  be  subject  to  quantilative 
restrictions  upon  importation  into  the 
United  Slates  if  they  either  (a)  are 
assembled  in  a  participating  country  of 
fabrics  formed  and  cut  in  the  United 
States  or  (b)  are  cut  and  assembled  in  a 
participating  country  of  fabric  formed  in 
the  United  States.  Products  exported  on 
or  after  January  1.  2000  may  be 
imported  pursuant  to  the  Outward 
Processing  Program. 
EFFECTIVE  DATE:  January  1 ,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  F  Fennessy,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-3400. 
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SUPPLEMENTARY  INFORMATION: 

Authority:  SecUon  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  2.  1972,  as 
amended. 

On  September  10, 1999  the 
Govenunent  of  the  United  States  and 
the  Government  of  Romania  signed  a 
Memorandum  of  Understanding 
providing  for  an  Outward  Processing 
Program  for  certain  wool  apparel 
products.  On  September  17.  1999.  the 
Government  of  the  U.S.  and  the 
Government  of  the  Former  Yugoslav 
Republic  of  Macedonia  signed  a 
Memorandum  of  Understanding 
providing  for  an  Outward  Processing 
Program  for  certain  wool  apparel 
products. 

Piu^uant  to  these  agreements, 
products  that  qualify  for  Outward 
Processing  Program  treatment  will  not 
be  subject  to  quantitative  restrictions. 
However,  products  that  qualify  for 
Outward  Processing  Program  treatment 
must  be  certified  by  the  participating 
government  and  will  be  monitored  by 
the  U.S.  Customs  SBr\ice.  Each 
shipment  must  be  certified  by  the 
placing  of  the  original  square-shaped 
stamped  marking  in  blue  ink  on  the 
front  of  the  commercial  invoice. 
Outward  Processing  Program 
treatment  is  available  for  qualifying 
wool  apparel  products  exported  on  or 
after  January  1 ,  2000.  Fuitire  Federal 
Register  notices  will  indicate  qualifying 
products  eligible  for  the  Outward 
Pro(»ssing  Program. 
General  Requirements:  QualiNng  Products 

In  order  to  qualify  for  Outward 
Processing  Program  treatment, 
qualifying  wool  apparel  products  must 
meet  the  following  requirements: 

(1)  the  product  must  be  either 
manufactiu-ed  from  fabric  that  is  both 


cut  and  assembled  in  a  participating 
country,  or  from  fabric  which  is  cut  in 
the  United  States  and  assembled  in  a 
participating  countr>'.  The  product  may 
be  partially  cut  or  partially  assembled  in 
either  country,  but  all  assembly  and 
cutting  operatiomi  must  be  performed  in 
either  the  participating  country  or  the 
United  Slates.  A  participating  country  is 
a  countrj'  with  which  the  United  States 
has  entered  into  a  bilateral  agreement 
regarding  the  Outward  Processing 
Program: 

(2)  the  product  must  be  assembled  or 
manufacliued  (that  is,  both  cut  and 
assembled)  from  fabric  which  is  formed 
in  the  United  States;  i.e.,  all  fabric 
components  of  the  product  must  be  U.S. 
formed.  This  requirement  applies  to  all 
textile  components  of  the  product, 
including  linings  and  pocketing,  except 
as  provided  in  (4)  below.  Greige  goods 
imported  into,  and  then  finished  in.  the 
United  States  are  not  considered  fabric 
formed  in  the  United  States.  Fabric  that 
is  woven  or  knitted  in  the  United  States 
from  yam  is  considered  U.S.  formed: 

(3)  the  importer  of  the  qualifying  wool 
appar«l  product  and  the  exporter  of  the 
U.S.  formed  fabric  or  the  component 
parts  must  be  the  same  entity  or  person; 

(4)  findings  and  trimmings  of  non-US. 
origin  may  be  incorporated  into  the 
product,  provided  they  do  not  exceed  25 
percent  of  the  cost  of  the  fabric  in  the 
product.  Findings  and  trimmings 
include  sewing  thread,  hooks  and  eyes, 
snaps,  buttons,  "bow  buds,"  decorative 
lace  trim,  zippers,  including  zipper 
tapes,  and  labels; 

(5)  upon  entry  into  the  United  Stales, 
the  product  must  be  classified  under  a 
subheading  of  heading  9802  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  created  to  capture 
such  trade  (9802.00.8016)  or  qualify  for 
the  special  "S"  prefix  inclicating  the 
item  was  produced  with  U.S.  formed 
fabric. 

Nothing  in  these  requirements 
precludes  performing  any  operation  in 
the  United  Slates. 
Record  keeping  Requirements 

The  following  documents  shall  be 
maintained  and  made  available  for 
review  by  the  U.S.  Customs  Service  and 
CITA: 

(Dentry  documents  made  during  the 
quarter; 

(2)  design  style  costing  sheets  or 
similar  documents  providing  a  complete 
description  of  the  assembled  products: 

(3)  cutting  tickets  (if  the  fabric  is  cut 
in  the  United  Slates),  including  the 
name  and  location  of  the  cutting  facility 
for  those  entries; 

(4)  mill  invoices,  including  the  name 
of  the  mill  where  the  fabric  was  formed. 


If  the  fabric  was  purchased  from  a  third 
party,  the  participant  is  responsible  for 
obtaining  the  mill  invoice.  The 
participant  must  also  obtain  a  signed 
statement  from  a  principal  at  the  mill 
that  the  fabric  is  of  U.S.  origin.  This  can 
be  slated  directly  on  the  invoice  or  on 
a  separate  document  that  relates  to  each 
specific  shipment  of  fabric.  Vertically 
integrated  participants,  i.e.,  participants 
that  both  form  and  cut  fabric,  must 
retain  an  internal  transfer  document  or 
other  documentar)'  proof  that  they 
formed  the  fabric  in  the  United  Siates: 

(5)  transportation  dociunents  if  fabric 
is  cut  in  the  United  States  (mill  to 
cutting  facility;  cutting  facility  to 
border/assembler);  and 

(6)  export  documentation. 
The  above  documents  shall  be 

maintained  by  calendar  quarter,  by 
countT)',  and  by  category;  and  shall  be 
retained  for  three  years  from  the  dale  of 
the  exportation  of  the  U.S.  formed  fabric 
or  U.S.  formed  and  cut  fabric.  The 
documents  shall  be  organized  and  filed 
(preferably  in  a  single  location)  lo 
facilitate  U.S.  Customs'  review. 
Enforcement  Procedures  and  Penalties 

The  U.S.  Customs  Service  shall 
monitor  all  shipments  entered  pursuant 
to  the  Outward  Processing  Program. 

In  order  lo  ensure  that  participants  in 
the  Outward  Processing  Program 
comply  fully  with  the  requirements  set 
forth  in  this  notice.  Customs  will 
conduct  Post  Entry  Compliance  reviews 
These  reviews  will  be  conducted  for 
entries  made  for  the  first  quarter  of  2000 
and  shall  continue  for  each  successive 
quarter.  During  the  course  of  such 
review,  the  participant  must  provide 
Customs  officials  with  evidence, 
through  the  dociunents  described  above, 
thai  all  products  entered  under  the 
Outward  Processing  Program  qualify  for 
Outward  Processing  Program  treatment 

False  or  inaccurate  representations 
made  in  the  context  of  the  Outward 
Processing  Program  may  result  in 
liability  under  U.S.  laws  prohibiting 
false  or  misleading  statements, 
including  18  U.S.C.  100]  and  19  U.S.C. 
1592.  Moreover,  participants  may  be 
suspended  from  participation  in  the 
Outward  Processing  Program  for  such 
representations,  for  failing  lo  abide  by 
the  Outward  Processing  Program's 
record  keeping  requirements,  or  for 
otherwise  violating  the  terms  of  the 
Program. 

In  the  event  of  credible  evidence  thai 
a  participant  has  violated  the  terms  of 
the  Outward  Processing  Program,  the 
Chairman  of  CIT.^  will  ootifi,'  the 
participant  in  writing  of  the  alleged 
violation.  The  participant  will  have  30 
days  to  respond  and/or  request  a 
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meeting  with  CITA  representatives  to 
discuss  the  alleged  violation.  After 
reviewing  the  evidence  and  the 
participant's  response.  CITA  will 
determine  whether  a  violation  occurred 
and  what  penalty,  if  any.  is  appropriate. 
Penalties  may  include  temporary  or 
permanent  suspension  &om 
participation  in  the  Outward  Processing 
Program.  In  determining  the  appropriate 
penalty.  OTA  will  consider  all  relevant 
factors,  including  the  seriousness  of  the 
violation,  previous  violations  by  the 
participant,  the  experience  of  the 
participant  with  the  Outward  Processing 
Program,  and  the  steps  taken  by  the 
participant  to  prevent  future  violations. 
CITA  has  determined  that  this  action 
falls  within  the  foreign  affairs  exception 
to  the  rulemaking  provistonsof  5  U.S.C. 
553(a){l). 
TroyaCribb, 

Chainnan.  ConuniUee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  ofTextite 
.\greemenl8 
Decembers.  1999. 
Commissioner  of  Customs 
Department  of  Treasury,  Washington.  DC 
20229 
Dear  Commissioner:  This  directive  sets 
forth  the  requirements  for  participation  in  the 
Outward  Processing  Program  for  textiles  and 
apparel  and  provides  for  enforcement 
procedures  to  ensure  tliat  these  requirements 
are  met. 

Effective  on  (anuar)'  1.  2000.  no 
quantitative  restrictions  shall  apply  to 
qualifying  textile  products  which  are 
exported  from  a  p&rlicipating  country  to  the 
United  States  under  the  Outward  PrtKessing 
Program  for  textiles  and  apparel.  However, 
products  that  qualify  for  Outward  Processing 
Program  treatment  must  be  certified  by  the 
participating  government  and  shall  be 
monitored  by  the  U.S.  Customs  Service.  Each 
shipment  must  be  certified  by  the  placement 
of  the  original  square-shaped  stamped 
marking  in  blue  ink  on  the  front  of  the 
commercial  invoice.  Qualifying  products 
must  lie  either  manufactured  (that  is.  txith  cut 
and  assembledl  in  a  participating  country  or 
cut  in  the  United  States  and  assembled  in  a 
participating  country  and  must  be  assembled 
or  manufactured  (that  is.  both  cut  and 
assembledl  from  fabric  formed  in  the  United 
States. 

General  Requirements:  Qualifying  Products 
In  order  to  qualify  for  Outward  Processing 
Program  treatment,  qualifying  wool  apparel 
products  must  meet  the  following 
requirements: 

(1 )  the  product  must  be  either 
manufactiued  from  fabric  that  is  Ixjth  cut  and 
assembled  in  a  participating  country,  or  from 
fabric  which  is  cut  in  the  United  States  and 
assembled  in  a  participating  country.  A 
participating  country  is  e  country  with  which 
the  United  States  has  entered  into  a  bilateral 
agreement  regarding  the  Outward  Processing 
Program; 


(2)  the  product  must  be  assembled  or 
manuiisctured  (that  is,  both  cut  and 
assembled)  from  fabric  which  is  formed  in 
the  United  Stales:  i.e..  all  fabric  components 
of  the  product  must  be  U.S.  fonned.  This 
requirement  apphes  to  all  textile  components 
of  the  product,  including  linings  and 
pocketing  except  as  provided  in  (4)  twlow. 
Greige  goods  imported  into,  and  then 
finished  in.  the  United  States  are  not 
coitsidered  fabric  formed  in  the  United 
States.  Fabric  that  is  woven  or  knitted  in  the 
United  States  from  yam  is  considered  U.S. 
formed: 

(3)  the  importer  of  the  quaUfying  wool 
apparel  product  and  the  exporter  of  the  U.S. 
formed  fabric  or  its  component  parts  must  be 
the  same  entity  or  person; 

(4)  findings  and  trimmings  of  non-U. S. 
origin  may  be  incorporated  into  the  product 
provided  they  do  not  exceed  25  percent  of 
the  cost  of  the  fabric  in  the  product.  Findings 
and  trimmings  include  sewing  ttuead,  hooks 
and  eyes,  snaps,  buttons,  "bow  buds." 
decorative  lace  trim,  zippers,  including 
zipper  tapes,  and  labels: 

(5)  upon  entry  into  the  United  States,  the 
product  must  be  classified  tmder  a 
subheading  of  heading  9802  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States  (HTS)  created  to  capture  such  trade 
(9802.00.8016)  or  qualify  for  the  special  "S" 
prefix  indicating  the  item  was  produced  with 
U.S.  formed  fabric. 

Nothing  in  these  requirements  precludes 
performing  any  operation  in  the  LJnited 
States. 
Record  keeping  Requirements 

Participants  are  required  to  retain  the 
following  doctmients  for  review  by  Customs: 

(1 )  entry  documents  made  during  the 
quarter; 

(2)  design  style  costing  sheets  or  similar 
docimients  providing  a  complete  description 
of  the  assembled  products; 

(3)  cutting  tickets  (if  the  fabric  is  cut  in  the 
United  States)  including  the  name  and 
location  of  the  cutting  facility  for  those 
entries; 

(4)  mill  invoices,  including  the  name  of  the 
mill  where  the  fabric  was  formed.  If  the 
fabric  was  purchased  from*  third  party,  the 
participant  is  responsible  for  obtaining  the 
mill  invoice.  The  participant  must  also 
obtain  a  signed  statement  from  a  principal  at 
the  mill  that  tht.  fabric  is  of  U.S.  origin.  Tliis 
can  be  stated  directly  on  the  invoice  or  on 

a  separate  document  that  relates  to  each 
specific  stiipment  of  fabric.  Vertically 
integrated  participants,  i.e.,  participants  that 
both  for  and  cut  fabric  must  retain  an  internal 
transfer  document  or  other  documentary 
proof  that  they  formed  the  fabric  in  the 
United  States; 

(5)  transportation  documents  if  fabric  is  cut 
in  the  United  States  (mill  to  cutting  facility; 
cutting  facility  to  border/assembler);  and 

(6)  export  documentation. 

The  participant  is  obligated  to  maintain  the 
atwve  documents  by  calendar  quarter,  by 
coimtry.  and  by  category,  and  must  retain 
them  for  three  years  from  the  date  of  the 
exportation  of  the  U.S.  formed  fabric  or  U.S. 
formed  and  cut  fabric.  The  documents  must 


l»  organized  and  filed  (preferably  in  a  single 
tocationi  to  facilitate  U.S.  customs  review. 
Enforcement  Procedures  and  Penalties 

All  shipments  entered  pursuant  to  the 
Outward  Processing  Program  shall  be 
monitored.  To  facilitate  the  implementation 
and  enforcement  of  the  Outward  Processing 
Program.  Customs  is  directed  to  require 
entry/entry-suramary  procedures  for  all 
imports  for  consumption  and  withdrawals 
from  warehouse  for  consumption  under  the 
Outward  Processing  Program. 

In  order  to  determine  that  participants  in 
the  Outward  Processing  Program  comply 
fully  with  the  requirements  set  forth  in  this 
notice.  Customs  will  conduct  Post  Entry 
Compliance  reviews.  These  reviews  will  \x 
conducted  for  entries  made  for  the  first 
quarter  of  2000  and  shall  continue  for  each 
successive  quarter.  During  the  course  of  such 
review,  the  participant  must  provide 
Customs  officials  with  evidence,  through  the 
dociunents  described  above,  that  all  products 
entered  under  the  Outward  Processing 
Program  qualify  for  Outward  Processing 
Program  treatment.  Customs  shall  inform 
CITA  of  any  violations  of  the  program. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provistonsof  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 

jFR  Doc.  99-32421  Filed  12-13-99:  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Availability  of  Application 
Guidelines  and  Pre-applicatlon 
ConfereiKa  Calls  for  Potential 
Applicants  for  AineriCorps'Natlonal 
Direct  Program  Funds 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  availability  of 
application  guidelines  and  pre- 
application  technical  assistance 
conference  calls. 

SUMMARY:  We  have  scheduled  two 
conference  calls  to  provide  technical 
assistance  to  national  non-profits  and 
multi-state  organizations  interested  in 
applying  for  AmeriCorps'National 
Direct  program  ftmds. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  either  of  the  two  conference 
calls  contact  Marlene  Zakai.  (202)  606- 
5000,  ext.  536.  TDD.  (202)  565-2799. 
For  individuals  with  disabilities,  we 
will  make  information  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION: 
AmeriCorps  is  the  national  service 


program  that  engages  Americans  of  all 
ages  and  backgrounds  in  meeting 
critical  education,  public  safety, 
environmental,  and  other  human  needs. 
Each  year,  we  provide  ftinds  to 
programs  operated  by  national  non- 
profits to  support  projects  such  as 
tutoring  chilcfren,  restoring  streams  and 
parks,  building  playgrounds  and 
housing,  assisting  elders,  and  serving  in 
health  clinics.  For  more  information 
about  the  activities  we  support  and  to 
access  a  copy  of  the  National  Direct 
Guidelines,  visit  our  web  site;  http:// 
www.nationalservice.org. 

We  have  scheduled  two  conference 
calls  regarding  the  application  processes 
for  AmeriCorps 'National  Direct  grants. 
The  conference  calls  will  assist 
participants  in  tmderstanding  funding 
opportunities  at  the  Corporation,  tips  on 
preparing  a  successful  application  for 
the  2000  AmeriCorps'National  Direct 
grant  competitions,  and  the  ftamework 
objectives  for  an  AmeriCorps  program. 

Conference  Calls 

Dates:  February  4.  2000  or  Febniarv 
11.2000. 

Time:  11  a.m.-l  p.m.  Easitem  time. 

Phone  Number:  (800)  662-0816  (toll- 
ftee)  or  (202)  260-7915. 

Dated:  December  7. 1999. 
Peter  Heinani, 

Director.  AmeriCorps'State/National. 

Corporation  for  National  and  Community 

Service. 

IFR  Doc.  99-32270  Filed  12-13-99:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  review;  comment 
request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
-  Number:  Candidate  Application 
Procedures  for  the  United  States  Naval 
Academy;  USNA  GRE  1531/34  USNA 
GRB  1110/11,  1110/12, 1110/14,  1110/ 
IS,  1110/17, 1110/18,  1110/22,  Form 
T325:  OMB  Number  0703-0036. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  10.000. 

Responses  per  Respondent:  1 . 

Annual  Responses:  10,000. 

Average  Burden  per  Response:  4 
hours. 


Annuo/  Burden  Hours:  40.000. 
Needs  and  Uses:  This  collection  of 
information  is  necessary  to  determine 
the  eligibility  and  evaluate  overall 
competitive  standing  of  candidates  for 
appointment  to  the  United  Slates  Naval 
Academy.  An  analysis  of  the 
information  collected  is  made  by  the 
Admissions  Board  during  the  process  in 
order  to  gauge  the  qualifications  of 
individual  candidates. 

Affected  Public:  Individuals  or 
Households. 
Frequency:  On  Occasion. 
Respondent's  Obligation: Requited  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  conmients  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Oearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4'302. 

Dated:  December  6.  1999. 
L.M.  Bynum. 

,^llemate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 
IFR  Doc.  99-32304  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
13.2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention;  Danny  Werfel.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
D  WERFELeOMB .  EOF.  (30  V. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consulution  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reportiiig  and/or 
Recordkeeping  btuden.  OMB  invites 
public  comment. 

Dated:  December  8. 1999. 
Wiiliam  E.  Burrow. 

Leader.  Infomiation  Management  Group. 
Officv  of  the  Cbif^f  Information  Officer 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 
Title:  Regional  Technology-  in 
Education  Consortia. 
Frequency:  Semi-annuallv. 
Affected  Public:  Not-for-profit 
institutions:  State,  local  or  Tribal  Gov'L 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  50;  Burden  Hours: 
8.000. 

Abstract:  Applications  are  required  to 
receive  grants  under  the  Regional 
Technology  in  Education  Consortia 
Program  (CFDA  #84.302A).  and 
recipients  are  selected  competitively. 
This  package  provides  potential 
applicants  with  guidance  as  to  the 
program's  requirements  and  the  manner 
in  which  to  prepare  and  submit  their 
application  for  funding. 

This  information  collection  is  being 
submitted  imder  the  Streamlined 
Clearance  Process  for  Discretionar)' 
Grants  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  public 
comment  notice  will  be  the  only  public 
comment  notice  published  for  tlm 
information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
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addressed  to  Vivian  Reese.  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  .5624.  Regional  Office 
Building  3.  Washington,  D.C.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
C)CIO_lMG_lssues@ed.gov  or  should 
be  faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to'  Kathy  Axt  at  (703) 
426-9692  or  via  her  internet  address 
Kathy_Axt®ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-«339. 

IFR  Doc.  99-32285  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 
Secretary  of  Energy  Advisory  Board 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 
SUMMARY:  lliis  notice  announces  a 
meeting  of  the  Secretary  of  Energy 
Advisory  Board's  National  Ignition 
Facility  Laser  System  Task  Force.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770).  requires  that 
agencies  publish  these  notices  in  the 
Federal  Register  to  allow  for  public 
participation. 

Name:  Secretary  of  Energy  Advisory 
Board— National  Ignition  Facility  Laser 
System  Task  Force 
DATES:  Monday.  December  13.  1999, 
1:45PM-5:30PM. 
ADDRESSES:  Lawrence  Livermore 
National  Laboratory  (LLNL).  Conference 
Room  A,  Building  123.  7000  East 
Avenue.  Livermore,  California  94551- 
0808.  Note:  For  their  convenience, 
members  of  the  pubUc  who  plan  to 
attend  this  open  meeting  are  requested 
to  contact  Ms.  Kathleen  Moody  of  the 
LLNL  Protocol  Office  in  advance  of  the 
meeting  in  order  to  facilitate  access  to 
the  meeting  site.  Ms.  Moody  may  be 
reached  at  (925)  423-5948  or  via  e-mail 
at  moody2@llnl.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Mullins.  Executive  Director,  or 
Richard  Burrow.  Deputy  Director, 
Secretary  of  Energy  Advisory  Board 
(AB-1).  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW. 
Washington.  DC.  20585.  (202)  586-7092 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  NIF  Task  Force  is  to 
provide  independent  external  advice 
and  recommendations  to  the  Secretary 
of  Energy  Advisory  Board  on  the 


options  to  complete  the  National 
Ignition  Facility  (NtF)  Project;  to 
recommend  the  best  techiiical  course  of 
action;  and  to  review  and  assess  the 
risks  of  successfully  completing  the  NIF 
Project.  The  NIF  Task  Force  will  focus 
on  the  engineering  and  management 
aspects  of  the  proposed  method  for 
accomplishing  the  assembly  and 
installation  of  the  NIF  laser  system.  The 
Task  Force's  review  will  cover  the  full 
scope  of  assembly  and  installation  and 
the  ability,  within  the  proposed 
approach,  to  achieve  the  cleanliness 
requirements  estabhshed  for  the 
operation  of  the  laser.  The  review  will 
also  address:  (1)  the  engineering 
viability  of  the  proposed  assembly  and 
activation  method;  (2)  the  assembly  and 
installation  cleanliness  protocols;  (3)  the 
management  structure;  and  (4)  the 
adequacy  of  the  cost  estimating 
methodology. 

Tentative  Agenda 
Monday,  December  13, 1999 
1:45-2:15  PM 
Opening  Remarks — Dr.  |ohn  McTague, 
Task  Force  Chairman 
2:15-2:30  PM 
BrieBng  &  Discussion:  NIF  Re-baselining 
Plan,  Scheduling  and  Budget  Impacts 
2:30-3:00  PM 
Brienng  i  Discussion:  Target  Fabrication  & 
Target  Operations 
3:00-3:15  PM 

Break 
3:15-4:00  PM 
Briefing  &  Discussion:  Management  and 
Oversight  of  the  NIF  Project- 
Relationship  between  DOE.  UC.  LLNL. 
and  the  NIF  Project  Office 
4:00-4:30  PM 

Briefing  &  Discussion:  Management  and 
Oversight  of  the  NIF  Project — Previous 
Reviews  of  the  NIF 
4:30-5:00  PM 
Briefing  &  Discussion:  Management  and 
Oversight  of  the  NIF  Project— NIF 
Coimcil 
5:00-5:15  PM 
Briefing  &  Dtflcu.sslon:  Management  and 
Oversight  of  the  NIF  Project— Outside 
Consultants  &  Independent  Advice 
5:15-5:30  PM 

Public  Comment  Period 
5:30  PM 
Adjourn 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
NIF  Task  Force  and  submit  written 
comments  or  comment  during  the 
scheduled  public  comment  periods.  The 
Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in 


Livermore,  California,  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  he  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  'Task  Force  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  You  may  submit 
written  comments  to  Betsy  MiJlins, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board.  AB-1.  US  Department 
of  Energ>'.  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  the  late  resolution  of  programmatic 
issues. 

Minutes:  A  copy  of  the  minutes  and 
a  transcript  of  the  meeting  will  be  made 
available  for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  hidependence  Avenue, 
SW,  Washington,  D.C,  between  9:00 
A.M.  and  4:00  P.M.,  Monday  through 
Friday  except  Federal  holidays.  Further 
information  on  the  Secretar>'  of  Energy 
Advisorj'  Board  and  its  subcommittees 
may  be  found  at  the  Board's  web  site, 
located  at  http://www.hT,doe.gov/seab. 

Issued  at  Washington,  D.C,  on  December  8. 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  99-32246  Filed  12-13-99:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 23-000) 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Term 

Decembers,  1999. 

Take  nobce  that  on  December  1. 1999. 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets  to 
become  effective  January  1 ,  2000: 

Second  Revised  Volume  So.  1-A 
Seventeenth  Revised  Sheet  No.  20 
Eleventh  Revised  Sheet  No.  22 
Seventeenth  Revised  Sheet  No.  23 
Twenty-First  Revised  Sheet  No.  24 
Seventeenth  Revised  Sheet  No.  26 
Seventeenth  Revised  Sheet  No.  27 

Third  Revised  Volume  No.  2 
Forty-Sixth  Revised  Sheet  No.  1-D.2 
Fortieth  Revised  Sheet  No.  1-D.3 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  adjust  its  rates 
for  inflation. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commissions 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vrith  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  Ir.. 
Acting  Secretary. 
IFR  Doc.  99-32269  Filed  12-13-99:  8:45  am) 


Federal  Register/ Vol.  64,  No.  239 /Tuesday.  December  14,  1999 /Notices 


69751 


BlUJNa  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No».  RP99-322-000  and  RP96-45- 
OOO] 

Northern  Border  Pipeline  Company; 
Notice  of  Informal  Settlement 
Conference 

December  8.  1999. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Monday, 
December  20, 1999,  at  1:00  p.m.,  and 
continue  through  Tuesday,  December 
21,  1999,  at  the  offices  of  the  Federal 
Energy  Regulator)-  Commission,  888 
First  Street,  NE.  Washington.  DC  20426. 
for  the  purpose  of  exploring  the  possible 
settlement  in  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385. 102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  William  J.  Collins  at  (202)  208- 


0248,  or  Joel  M.  Cockrell  at  (202)  208- 

1184. 

Linwood  A.  Watson.  )r., 

Acting  Secretan'- 

IFR  Doc.  99-32258  Filed  12-13-99:  8:45  am) 

BIUJNO  CODE  6717-Cn-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl<et  No.  RPOO-1 20-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 


December  8-  1999. 

Take  notice  that  on  December  1.  1999, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  be  effective  January 
1,2000: 

50  Revised  Sheet  No.  50 
50  Revised  Sheet  No.  51 
46  Revised  Sheet  No.  53 

Northern  states  that  this  filing 
establishes  the  System  Balancing 
Agreement  (SBA)  cost  recovery 
surcharge  to  be  effective  January  1 .  2000 
for  the  period  January  I  through 
December  31,  2000. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Riiles  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://virww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Walson,  |r.. 
Acting  Secretary. 

IFR  Doc.  99-32266  Filed  12-13-99:  8:45  am) 
BuiMB  COOE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0O-121-000) 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  8.  1999. 

Take  notice  that  on  December  1. 1999, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff.  Fifth  Re\ised  Volume 
No.  1  and  Original  Volume  No.  2.  the 
following  tariff  sheets  proposed  to  be 
effective  date  of  January  1,  2000: 
Fifth  Revised  Volume  No.  1 
51  Revised  Sheet  No.  50 
51  Revised  Sheet  No.  51 
20  Revised  Sheet  No,  52 
47  Revised  Sheet  No.  53 

Original  Volume  No.  2 
159  Revised  Sheet  No.  IC 
36  Revised  Sheet  No.  IC.a 

Northern  states  that  the  purpose  of 
this  filing  is  to  set  forth  the  approved 
2000  Gas  Research  hisUtute  (GRI) 
surcharges  for  the  2000  calendar  year  to 
be  effective  January  1 .  2000  in 
accordance  with  the  Commission's 
Order  Approving  The  Gas  Research 
Institute's  Year  2000  Research. 
Development  and  Demonstration 
Program  and  2000-2004  Five-Year  Plan 
issued  on  September  29, 1999  in  Docket 
No.  RP99-323-000. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv-  Conunission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission  s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  latest  swill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  202-20»-2222  for 

assistance). 

Linwood  A.  Waatm.  Ir.. 

Acting  SeCTelary'. 

IFR  Doc-  99-32267  Filed  12-13-99  8:45  ami 

8ILUN0  CODE  «n7-01-li 


DEPAFmyiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CPOO-42-0001 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

Ufcembera.  1999- 

Take  notice  that  on  December  3. 1999. 
Northwest  Pipeline  Corporation 
(Northwest)  295  Chipota  Way,  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CPOO— 42-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  the  new  Basin  Frozen  Food.-? 
Meter  Station,  in  Grant  County. 
Washington,  to  provide  deliveries  to 
Basin  Frozen  Foods  (Basin),  a  new  end- 
user,  under  Northwest's  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Specifically,  Northwest  proposes  to 
construct  and  operate  the  new  Basin 
Frozen  Foods  Meter  Station  adjacent  to 
its  existing  Warden  Meter  Station  at 
MUepost  24.49  on  the  Moses  Lake 
Lateral  in  Grant  Coimty.  Washington. 
Northwest  states  that  the  new  meter 
station  will  consist  of  a  3 -inch  lateral 
tap.  a  3-inch  turbine  meter  and 
appurtenances  with  a  design  capacity  of 
3,567  Dth  per  day  at  300  psig. 
Northwest  states  that  Basin's  estimated 
requirements  for  natural  gas  are  up  to 
2,700  Dth  per  day.  Northwest  further 
states  that  the  estimated  cost  to 
construct  the  Basin  Frozen  Foods  Meter 
Station  is  approximately  $215,500.  and 
that  the  actual  cost  associated  with 
construction  plus  applicable  income  tax 
gross-up  will  be  reimbursed  by  Basin. 

Any  questions  regarding  this 
application  should  be  directed  to  Gary 
K.  Kotter,  Manager.  Certificates  at  (801) 
584-7117.  P.O.  Box  58900.  Salt  Lake 
City.  Utah  84158. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the  

Commission's  Procedural  Rules  (18  CFR 


385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  of  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  date  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Unwood  A.  Watson,  |r.. 
Acting  Secretary. 

(FR  Doc.  99-32261  Filed  12-13-99;  8;45  ami 
nxMG  CODE  <717-ai-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RPOO-IIS-OOO) 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

Decemtwr  8,  1999. 

Take  notice  that  on  December  1, 1999. 
Panhandle  Eastern  Pipeline  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  January  1.  2000. 

Panhandle  also  states  that  this  filing 
removes  from  its  currently  effective 
rates  the  Second  Carryover  GSR 
Settlement  Interruptible  Rae  Component 
applicable  to  interruptible 
transportation  service  provided  under 
Rate  Schedules  IT  and  EIT  (Section 
18.7).  The  Second  Carryover  GSR 
Settlement  Interruptible  Rate 
Component,  which  was  established  in 
Docket  No.  RP99-1 75-000,  was 
approved  by  Commission  letter  order 
issued  December  30,  1998,  the  Second 
GSR  Settlement  Carryover  Period  will 
terminate  on  December  31, 1999. 
Accordingly,  as  set  forth  in  Appendix  B 
herein.  Panhandle  proposes  to  remove 
the  l.llt  per  Dt.  Second  Carryover  GSR 
Settlement  Interruptible  Rate 
Component  applicable  to  Rate 
Schedules  IT  and  EIT. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A,  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-32280  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER99-3531-000  and  ER99- 
4384-000] 

Southern  Company  Services,  Inc.; 
Notice  of  Informal  Settlement 
Conference 

December  ».  1999. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Wednesday.  December 
15. 1999  at  11:00  a.m.  and  Thursday. 
December  16. 1999  at  10:00  a.m.,  for  the 
piu^ose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket.  The  conference  will  be  held  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC,  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Mollis  J.  Alpert  at  (202)  208- 
0783  or  Theresa  J.  Bums  at  (202)  208- 
2160. 

Unwood  A.  Watson,  |r„ 
Acting  Secretary. 

ire  Doc  99-32259  Filed  12-13-99: 8:45  ami 
BILUNO  CODE  Sri7-41-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP99-496-000  and  RP99-496- 
001] 

Southern  Natural  Gas  Company; 
(Notice  of  Informal  Settlement 
Conference 

December  8,  1999. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  11:00 
a.m.  on  Thiu^day.  December  16, 1999, 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC,  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  part,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Sandra  J.  Delude  at  (202)  208- 
0583,  Joel  Cockrell  (202)  208-1184,  or 
Theresa  J.  Bums  (202)  208-2160. 
Linwood  A.  Waston,  |r.. 
Acting  Secretary. 

IFR  Doc.  99-32263  Filed  12-13-99  8:45  am) 
BIUJNG  CODE  «717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-122-000] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Decemlier  8, 1999. 

Take  notice  that  on  December  1,  1999 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  to 
become  part  of  Transwestera's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheets  to  be 
effective  January  1 ,  2000. 

1.  Revised  122  Revised  Slieel  No.  5  . 
1.  Revised  27  Revised  Sheet  No.  5A 
1.  Revised  19  Revised  Siieet  No.  5A.02 
1   Revised  19  Revised  Sheet  No.  5A.03 
1.  Revised  24  Revised  Sheet  No.  SB 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  set  forth  the  approved 
2000  Gas  Research  Institute  (GRl) 
surcharges  for  the  2000  calendar  year  to 
be  effective  January  1.  2000  in 


accordance  with  the  Commissions 
Order  approving  The  Gas  Research 
Institute's  Year  2000  Research. 
Development  and  Demonstration 
Program  and  2000-2004  Five- Year  Plan 
issued  on  September  29.  1999  in  Docket 
No.  RP99-323-000. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem  s 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energ)'  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
mles  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  fiUng  may  be  viewed  on  the 
web  at  http://www.fBrc.fed, us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  |r.. 
Acting  Secretary-. 

(FR  Doc.  99-32268  Filed  12-13-99;  8:45  am) 
BUJNG  CODE  STM-m-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 16-000) 

Trunkllne  Gas  Company;  Notice  of 
Tariff  Filing 

December  8,  1999. 

Take  notice  that  on  December  1. 1999. 
Tnmkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  follovring  tariff  sheets  to  be  effective 
January  1 ,  2000: 

Thirty-Second  Revised  Sheet  No.  6 
Thirty-First  Revised  Sheet  No.  7 
Thirty-Second  Revised  Sheet  No.  8 
Thirty-Second  Revised  Sheet  No.  9 
Fourteenth  Revised  Sheet  No.  9A 
Fourth  Revised  Sheet  No.  9B 
Thirtj'-Firsl  Revised  Sheet  No.  10 
Seventeenth  Revised  Sheet  No.  lOA 

Trunkline  states  that  the  purpose  of 
this  filing  is  to  revise  the  Gas  Research 
Institute  (GRJ)  surcharges  to  be  effective 
January  1,  2000  in  compliance  with  the 


|anuar>'  21. 1998.  Stipulation  and 
Agreement  Concerning  GRl  Funding 
approved  by  the  Commission  in  Gas 
Research  Institute.  83  FERC  1  61.093 
(1998).  order  on  rehg.  83  FERC 
1  61.331  (1998).  Specifically. 
TrunkUne's  filing  complies  with  the 
surcharges  set  forth  in  Appendix  A  to 
the  Stipulation  and  Agreement  as 
follows:  (1)  a  reservation  surcharge  of 
20.0c  per  dekatherm  per  month  will  be 
chained  on  non-discounted  firm  high 
load  factor  customers,  i.e..  greater  than 
50%  load  factor:  (2)  a  reservation 
surcharge  of  12.3c  per  dekatherm  per 
month  will  be  charged  on  non- 
discounted  firm  low  load  factor 
customers,  i.e..  less  than  or  equal  to 
50%  load  factor,  (3)  a  GRl  volumetric 
surcharge  of  0.72c  per  dekatherm 
surcharge  will  be  charged  on  all  non- 
di.scounted  firm  commodity  and 
intermplible  transportation  services; 
and  (4)  a  1.6c  per  dekatherm  surcharge 
will  be  charged  on  all  non-discounted 
firm  commodity  units  delivered  to 
customers  qualifying  for  service  under 
Trunkline's  Rate  Schedule  SST. 

Tnmkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulator}'  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator\'  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motion 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onliiie/ 
rims.htm  (call  202-208-2222  for 
assistance.) 
Linwood  A.  Wilson.  Jr., 
Acting  Secretary. 

IFR  Doc-  99-32264  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


(Docket  No.  RPOO-1 19-000] 

Williston  Basin  Interstate  Pipeline 
Company:  Notice  of  Tariff  Filing 

Decembers,  1999. 

Take  notice  that  on  December  1, 1999. 
WiUiston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1 
and  Original  Volume  No.  2.  the  revised 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  to  become  effective  lanuary  1, 
2000. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to 
incorporate  the  Gas  Research  Institute 
(GRI)  General  Research,  Development 
and  Demonstration  Funding  Unit 
Adjustment  Provision,  and  associated 
references  to  such,  in  the  Rate 
Schedules,  General  Terms  and 
Conditions  and  Forms  of  Service 
Agreements,  and  to  add  the  GRI 
Funding  Unit  rates  to  the  applicable  rate 
sheets  of  WiUiston  Basin's  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Liowood  A.  Watson,  Jr.. 
Acting  Secretary. 

IFK  Doc.  99-32263  Filed  12-13-99;  8:45  am] 
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DEPARDNENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  tor  Filing;  Requesting 
Interventions  and  Protests; 
Establistiing  Procedural  Scfiedule  and 
Final  Amendment  Deadline; 
Requesting  Comments,  Final  Terms 
and  Conditions,  Recommendations 
and  Prescriptions;  Requesting  Reply 
Comments 

Decerolier  8, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission.  An  Applicant- 
Prepared  Environmental  Assessment 
(APEA)  for  the  Upper  Menominee  River 
Basin  Project,  which  includes  the 
project  below,  has  been  filed  with  the 
Commission.  Both  documents  are 
available  for  public  inspection. 

a.  Type  of  Application:  Major  New 
License. 

b.  Pro/ec(  No.:  11830-000.' 

c.  Date  filed:  October  1, 1999. 

d.  Applicant:  Wisconsin  Electric 
Power  Company  (WE). 

e.  Name  of  Project:  Peavy  Falls. 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Michigamme  River,  near  Crystal 
Falls,  Iron  Mountain,  and  Kingsford,  in 
Iron  County,  Michigan.  The  project 
would  not  utilize  any  Federal  lands  or 
facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Ms.  Rita  L. 
Hayen,  P.E..  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street, 
P.O.  Box  2046.  Milwaukee,  Wl  53201- 
2046. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Leppert-Slack.  E-mail  address 
patricia.leppertslack9ferc.fed. us,  or 
telephone  (202)  219-2767. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 


'  Proiect  No.  1759  currently  consists  of  thrtw 
developmenu.  Way  Dam.  Twin  Falls,  and  Peavy 
Falls  Hydroelectnc  Projects.  Wisconsin  Electric 
Tequests  that  the  (^ommiBsion  issue  separate 
licenses  tor  these  three  developments.  The 
Commission  has  designated  these  three 
developments  as  P-1759-036  (Way  Dam),  P-n830- 
000  (Peavy  Fallsl.  and  P-1 1831-000  (Twin  Fallal. 


Regulatory  Commission,  888  First  St., 
NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  servo  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  thai 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervener  must  also  serve  a  copy  of  the 
document  on  that  resourt^e  agency. 

k.  Status  of  Environmental  Analysis: 
On  March  25, 1996,  the  Director,  Office 
of  Hydropower  Licensing,  approved 
WE's  use  of  the  iMtemative  Licensing 
Process.  Scoping,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  as  amended,  for  the  project  was 
conducted  through  scoping  documents 
issued  in  ]uly  1996  and  January  1997. 
and  in  public  scoping  meetings  on 
September  16  and  17, 1996.  The  draft 
license  application  and  APEA  were 
distributed  by  the  applicant  for 
comment  on  October  20, 1998. 

Commission  staff  has  reviewed  the 
license  application  and  APEA  and  has 
determined  that  the  application  is 
acceptable  for  prtxDessing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment.  Comments, 
as  indicated  above,  are  being  requested 
from  interested  parties.  The  applicant 
will  have  45  days  following  the  end  of 
this  period  to  respond  to  those 
comments,  or  may  elect  to  seek  a  waiver 
of  this  deadline. 

I.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  a  200-foot- 
long,  73-foot-high,  multiple-arch  dam; 
(2)  an  B9-foot-high  concrete  gated 
spillway;  (3)  80-fiX)l-long,  20-foat-high 
right  concrete  gravity  dam;  (4)  a  42-foot- 
wide  concrete  intake  section;  (5)  a  194- 
foot-long,  40-foot-high  left  concrete 
gravity  dam;  (6)  an  impoimdment ' 
(Peavy  Pond)  with  a  surface  area  of 
2,900  acres  and  a  40,800  acre-feet 
storage  capacity  at  summer  pool 
elevation  of  1,2B3.B  feet  National 
Geodetic  Vertical  Datimi  (NGVD),  and  a 
surface  area  of  490  acres  and  a  6,840 
acre-feet  storage  capacity  at  minimum 
spring  pool  elevation  of  1,266.8  feet 
NGVD;  (7)  a  94-foot-long,  48-foot-wide 
powerhouse,  containing  two  generating 
units,  each  rated  at  7,500  kilowatts;  (8) 
a  749-foot-long,  1 7-foot-diameter 
concrete-lined  timnel;  (9)  a  46-foot- 
diameter  concrete  surge  tank;  (10)  a 
substation;  and  (11)  appurtenant 
facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 


inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A.  Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  The  applicaUon  may  be 
viewed  on  the  web  at  www.ferc.fed  us 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  Sections 
385.210,  .211,  .214.  to  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application  and  APEA, 

o.  Filing  and  Service  of  Responsive 
Documents — The  Commission  is 
requesting  comments, 
recommendations,  terms  and 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  section  4.34(b)  of  the 
regulations,  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

p.  all  filings  must:  (1)  bear  in  all 
capital  letters  the  title  "PROTEST," 
"MO'nON  TO  INTERVENE," 
"COMMENTS," 

"RECOMMENDATIONS,  "  "TERMS 
AND  CONDITIONS," 
"PRESCRIPTIONS,"  or  "REPLY 
COMMENTS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds: 
(3)  furnish  the  name;  address,  and 
telephone  number  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  the  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4,34(b).  Agencies  may  obtain 


copies  of  the  application  and  APEA 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426.  An 
additional  copy  muiil  be  sent  to: 
Director.  Division  of  Licensing  and 
Compliance.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

IFR  Doc.  99-32262  Filed  12-13-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6S0»-9] 

Agency  Information  Collection 
Activities  Associated  With  "Standards 
for  ttie  Use  or  Disposal  of  Sewage 
Sludge';  Proposed  Collection; 
Comment  Request 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  el  seq.).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Standards  for  The  Use  or  Disposal  of 
Sewage  Sludge  EPA  ICR  #0229.13  OMB 
Control  #2040-0004 

Before  submitting  the  ICR  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  a.spects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  14.  2000. 
ADDRESSES:  Send  written  comments  to 
Comment  Clerk:  Proposed  Information 
Collection  and  Reporting  Request  for 
Compliance  with  Phase  1  Amendments 
to  the  Roimd  1  Sewage  Sludge 
Regulation;  Water  Docket  MC-4101:  U. 
S.  Environmental  Protection  Agenc)'; 
401  M  Street,  SW;  Washington,  DC ' 
20460.  Respondents  are  requested  to 
submit  an  original  and  three  copies  of 
their  %vritten  comments.  Respondents 
who  want  receipt  of  their  comments 
acknowledged  should  include  a  self- 


addressed,  stamped  envelope.  All 
submissions  must  be  postmarked  or 
delivered  by  hand,  no  facsimiles  (faxes) 
will  be  accepted. 

Copies  of  the  Supporting  Statement 
for  this  information  collection  request 
and  the  Phase  1  Amendments  to  Round 
1  of  the  Part  503  rule  are  available  for 
review  at  EPA's  Water  Docket:  401  M 
Street,  SW;  Washington,  DC  20460.  The 
Docket  is  located  in  room  EB57.  For 
access  to  the  Docket  materials  call  (202) 
260-3027  between  9  a.m.  and  3:30  p.m. 
for  an  appointment.  The  EPA  public 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  COWTACT: 
Alan  B.  Rubin.  Ph.D..  Senior  .Scientist. 
Health  and  Ecological  Criteria  Division 
(4304),  Office  of  Science  and 
Technology,  U.S.  Environmental 
,    Protection  Agency.  401  M  Street,  SW. 
Washington.  DC  20460.  telephone  (202) 
260-7589. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
aflecied  by  this  action  are  those  which 
generate  and  subsequently  dispose  of 
their  sewage  sludge  by  incineration  and 
sewage  sludge  incinerator  owner/ 
operators  (SSIOOs). 

Title:  "Standards  for  the  Use  or 
Disposal  of  Sewage  Sludge"  EPA  ICR 
#0229.13  OMB  Control  #2040-0004 

Abstract:  This  ICR  estimates  the  total 
burden  hours  for  sewage  sludge 
incinerator  owners/operators  (SSICXJs) 
to  comply  with  self-implementing 
requiremenLs  for  sewage  sludge 
incinerators  under  Subpart  E  of  40  CFR 
Part  503.  Standards  for  the  Use  or 
Disposal  of  Sewage  Sludge.  On  Februan- 
19.  199.1,  EPA  published  the  final  40 
CFR  Part  503  Rule  at  58  FR  9248.  For 
the  most  part,  this  rule  was  designed  to 
be  self-implementing  with  the  exception 
of  certain  provisions  of  the  sewage 
sludge  incineration  Subpart  E  of  the 
Rule.  In  order  to  make  the  entire  Part 
503  Rule  self-implementing,  the  Agency 
on  August  4,  1999  at  64  FR  42551 
published  Phase  1  Amenciments  to 
Round  1  of  Part  503.  Included  in  these 
amendments  were  requirements  for 
SSIOOs  to  provide  the  permitting 
authority  certain  information  as 
specified  in  the  above-captioned  ICR 
title  that  would  allow  the  permitting 
authority  to  determine  whether  SSIOOs 
are  in  compliance  with  the  numerical 
standards  section  of  Subpart  E  of  the 
Part  503  Rule.  The  specific  sections  of 
the  Part  503  rule  that  were  amended  to 
effect  these  requirements  are 
§  503.43(e)(2),  503.43(e)(3)(ii).  and 
503.43(e)(4).  The  requirement  for 
SSIOOs  to  perform  air  dispersion 
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mudeling  and  run  performance  tests  to 
comply  with  Subpart  E  numerical 
standards  have  always  been  in  the  base 
Part  503  Rule  and  burden  hours  for 
these  activities  were  included  in  the 
base  Part  503  Rule  ICR.  However,  the 
base  Part  503  Rule  required  the 
permitting  authority  to  specify  to  the 
SS1CX3S  the  air  di.'ipersion  model  and 
model  parameters  to  use  as  well  as 
specify  the  protocol  for  running  the 
incinerator  performance  test.  The  Phase 
1  Amendments  now  require  SSIOOs  to 
select  this  information  from  EPA- 
published  guidance  documents  and  to 
submit  this  information  to  the 
permitting  authority.  This  ICR  estimates 
the  burden  hours  for  this  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  Reference  is  made  to  Section  VII  D 
[Paper  Work  Redaction  Act)  of  the 
preamble  discussion  for  additional 
background  on  this  statutory 
requirement. 

The  following  is  a  description  of  the 
information  collection  and  reporting 
requirements  of  this  proposed  ICR  that 
is  needed  to  satisfy  certain  sections  of 
these  amendments  to  the  Standards  for 
the  Use  or  Disposal  of  Sewage  Sludge 
published  on  August  4.  1999  at  64  FR 
42551: 

(A)  Information  Collection  and 
Reporting:  Description  of  Air  Dispersion 
Model  Selected  by  the  SSIOO.  the 
Values  Used  for  the  Model  Parameters, 
and  the  Results  of  the  Air  Dispersion 
Modeling  (§  503.43(e)(2ll 

The  above-captioned  information 
shall  be  submitted  to  the  permitting 
authority  within  30  days  after 
completion  of  the  modeling. 

(B)  Notification  of  the  Permitting 
Authority:  Scheduled  Date  of  the 
Incinerator  Performance  Test 
I§503.43(ell3)(iill 

The  above-captioned  notification 
shall  be  given  to  the  permitting 
authority  at  least  30  days  prior  to  the 
performance  test  to  allow  the  permitting 
authority  to  observe  the  test.  The  notice 
shall  include  a  test  protocol  with 
incinerator  operating  conditions  and  a 
list  of  test  methods  to  be  used. 

(C)  Information  Collection  and 
Reporting:  Submission  of  Numerical 
Pollutant  Limits  to  the  Permitting 
Authority  (§  503.43(e)(4)) 

The  above-captioned  information 
developed  to  satisfy  §§  503.43(c)  and  (d) 
shall  be  submitted  to  the  permitting 


authority  no  later  than  30  days  after 
completion  of  the  air  dispersion 
modeling  and  incinerator  performance 
test. 

Burden  Statement:  EPA  estimates  that 
atmually  30  SSIOOs  will  expend  a  total 
of  150  hours  at  a  total  cost  of  S2734.50 
to  comply  with  the  information 
collection  and  reporting  provisions  of 
the  Phase  1  Amendments  to  the  Part  503 
Standards  for  the  use  or  Disposal  of 
Sewage  Sludge.  There  are  no  State  costs 
associated  with  these  requirements. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  proWding  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Dated:  December  6.  1999. 
Geoffivy  H.  Grubbc, 

Director.  Office  of  Science  and  Technology. 
IFR  Doc.  99-32377  Filed  12-13-99:  8.45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6507-91 

Agency  Information  Collection 
Activities:  Submission  (or  OMB 
Review;  Comment  Request;  Oral  and 
Written  Purchase  Orders 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  virith  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.j.  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  OfiSce  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Oral  and  Written  Purchase 
Orders.  EPA  ICR  Number  1037.06,  OMB 
Control  Number  2030-0007,  expiration 
date  March  31 .  2000.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  13.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  by 
email  at  fanner.  sandy®epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1037.06.  For  technical  information 
about  the  collection  contact  L.eigh 
Pomponio  at  (202)  564-4364. 
SUPPLEMENTARY  INFORMATION:  Title:  Oral 
and  Written  Purchase  Orders  (OMB 
Control  No.  2030-0007;  EPA  ICR  No. 
1037.06)  expiring  03/31/2000.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract;  When  EPA  has  a 
requirement  for  supplies  or  services  and 
the  value  of  same  is  under  the 
simplified  acquisition  threshold,  the 
Agency  solicits  verbal  or  written  quotes 
from  potential  vendors.  Vendor 
responses  are  voluntary  and  generally 
consist  of  item  name,  unit  cost,  delivery 
terms,  company  name,  small  business 
status,  address,  phone  number,  and 
point  of  contact.  The  Agency  uses  the 
collected  information  to  make  award 
decisions  and  obtain  needed  supplies 
and  services. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15:  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 


soUciling  comments  on  this  collection 
of  information  was  published  on  6/30/ 
99  (64  FR  35150);  no  comments  were 
received. 

Burden  Statement:  The  armual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  15  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
reqixirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiu'ces: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  large 
and  small  businesses  who  wish  to 
provide  supplies  and  services  to  EPA. 

Estimated  Number  of  Respondents 
37.492. 

Frequency  of  Response:  1  per  year. 
Estimated  Total  Armual  Hour  Burden: 
9373  hours. 

Estimated  Total  Armualized  Capital, 
Operating/  Maintenance  Cost  Burden: 
$0  (zero). 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1037.06  and 
OMB  Control  No.  2030-0007  in  any 
correspondence. 

Ms.  Sandy  F?rmer.  U.S.  Enviroiunental 
Protection  Agency.  Office  of 
Environmental  Iiiformation. 
Collection  Strategies  Division  (2822), 
401  M  SO«et,  SW.,  Washington,  DC 
20460;  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street.  NW.. 
Washington.  DC  20503. 
Daled:  December  10.  1999. 

Oscar  Morales, 

Director.  Collection  Strategies  Division. 

[FR  Doc.  99-32381  Filed  12-13-99;  8:45  am 

eiLUNo  cooe  ssso-so-p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6508-1] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request.  Standards 
of  Performance  for  Fossll-Fuel-Flred 
Steam  Generating  Units 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  Subpart  D.  Standards  of 
Performance  for  Fossil-Fuel-Fired  Steam 
Generating  Units.  OMB  Control  Number 
2060-0026,  expires  1/31/00.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  13.  2000 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  bv 
E-Mail  at 

Farmer.Sand>-®epamaiI. epa.gov  or 
download  off  the  Internet  at  httpi/ 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1052.06.  For  technical  questions 
about  the  ICR  contact  Seth  Heminwav  at 
(202)564-7017. 

SUPPLEMENTARY  INFORMATION:  Title: 
NSPS  Subpart  D,  Standards  of 
Performance  for  Fossil-Fuel-Fired  Steam 
Generating  Units  (OMB  No.  2060-0026; 
EPA  ICR  No.  1052.06.  expiration  date  1/ 
31/00).  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  Owners  or  operators  of 
steam  generating  units  subject  to 
subpart  D  must  make  one-time-only 
notifications  of  construction/ 
reconstruction,  anticipated  and  actual 
startup,  initial  performance  test, 
physical  or  operational  changes,  and 
demonstration  of  a  continuous 
monitoring  system.  They  must  also 
submit  reports  on  initial  performance 
test  results,  monitoring  system 
performance,  and  excess  emissions. 
Records  muirt  be  maintained  of  startups, 
shutdowns,  malfunctions,  and  periods 
when  the  continuous  monitoring  system 
is  inoperative. 

The  required  notifications  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  Performance  test 


reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 
compUance  was  achieved.  The 
monitoring  and  excess  emissions  reports 
are  used  for  problem  identification,  as  a 
check  on  soim;e  operation  and 
maintenance,  and  for  compliance 
determinations.  The  information 
collected  from  recordkeeping  and 
reporting  requirements  are  used  for 
targeting  inspections,  and  for  other  uses 
in  compliance  and  enforcement 
programs. 

Responses  to  this  information 
collection  are  deemed  to  be  mandator*', 
per  section  1 14(a)  of  the  Clean  Air  Act. 
The  required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Tide  40.  Chapter  1 . 
part  2.  subpart  B — Confidentiality  of 
Business  information  (see  40  CFR  part  2: 
41  FR  36902,  September  1.  1976: 
amended  by  43  FR  40000.  September  8. 
1978;  43  FR  42251,  September  20.  1978: 
44  FR  17674,  March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFT?  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  Jime  4, 
1999  (64  FR  3001 1):  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  24  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  anv 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 


697S8 


Federal  Register / Vol.  64,  No.  239 /Tuesday.  December  14.  1999 /Notices 


information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/operators  of  Fossil  Fuel  Fired 
Steam  Generating  Units. 

Estimated  Number  of  Respondents: 
660. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Annual  Hour  Burden: 
62.865  hours. 

Estimated  Total  Annualized  Capital. 
OerM  Cost  Burden:  S9.900.000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1052.06  and 
OMB  Control  No.  2060-0026  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Office  of 

Environmental  Irifonnation, 

Collection  Strategies  Division  (2822). 

401  M  Street.  SW..  Washington,  DC 

20460;  and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EP.\.  725  17th  Street,  NW., 

Washington,  DC  20503. 

Daled:  December  8. 1999. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
IFR  Doc.  99-323B2  Filed  t2-lS-99;  8:45  ami 
BiuMO  COX  tstost-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FHL-6508-2] 

Agency  Information  Coltoctton 
Activities:  Submission  for  OMB 
Review;  Comment  Request,  National 
Emission  Standard  for  Mercury 

agency:  Enviromnental  Protection 
Agency  (EPA). 
action:  Notice. 

SUUMAflY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  National  Emission  Standard 
for  Mercury.  OMB  2060-0097, 
e.tpiration  date  [anuary  31,  2000.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
blirden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  January  13.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Fanner 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-Mail  at 

Fanner.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0113.07.  For  technical  questions 
about  the  ICR  contact  Melissa  Raack  at 
(202)  564-7039. 

SUPPLEMENTARY  INFORMATION:  Title: 
National  Emi-ssion  Standard  for 
Mercury.  (OMB  Control  No.  2060-0097; 
EPA  ICR  No.  0113.07)  expiring  January 
31 ,  2000.  This  is  a  request  for  extension 
of  a  currently  approved  collection. 
Abstract:  Abstract:  The  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Mercury 
emissions  (40  CFR  part  61 .  subpart  E) 
were  proposed  on  December  7, 1971, 
promulgated  on  April  6, 1973,  and 
amended  on  October  14, 1975  and 
March  19, 1987.  These  standards  apply 
to  all  stationary  sources  which  process 
mercury  ore  to  recover  mercury,  use 
mercury  chlor-alkali  cells  to  produce 
chlorine  gas  and  alkali  metal  hydroxide, 
and  incinerate  or  dry  wastewater 
treatment  plant  sludge.  Approximately 
142  sources  (133  sludge  incineration 
and  drying  plants  and  12  mercury-cell 
chlor-alkali  plants)  are  ciurently  subject 
to  the  standard:  and  no  additional 
sources,  are  expected  to  become  subject 
to  the  standard  in  the  next  three  years. 
Mercury  is  the  pollutant  regulated 
under  this  standard.  Owners  or 
operators  of  the  affected  facilities 
described  must  make  the  following  one- 
time-only reports:  notification  of  the 
date  of  construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  faciUty  which  may  increase  the 
regulated  pollutant  emission  rate; 
notification  of  the  date  of  the  initial 
performance  test:  and  the  results  of  the 
initial  performance  test.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  A  written  report  of  each 
period  for  which  hourly  monitored 
parameters  fall  outside  their  established 
limits  is  required  semi-annually  for 
mercury-cell  chlor-alkali  plants.  These 
notifications,  reports  and  records  are 
required,  in  general,  of  all  sources 
subject  to  NESHAP. 

In  the  Administrator's  judgment, 
mercury  emissions  from  mercury  ore 


processing  facilities,  mercury  chlor- 
alkali  plants,  including  the  cell  room 
ventilation  system,  and  sludge 
incineration  and  drying  plants  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  recordkeeping 
and  reporting  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 
Recordkeeping  and  reporting  are 
mandatory  under  this  regulation. 
Records  of  emission  test  results  and 
other  data  needed  to  determine  total 
emissions  shall  be  maintained  at  the 
source  mxd  made  available  for 
inspection  for  a  minimimi  of  two  years. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
mmibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
22,  1999  (  64  FR  33284);  one  comment 
was  received;  however,  there  was  no 
comment  received  on  adjusting  the 
burden  figures. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1,104  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/operators  of  sources  which 
process  mercury. 

Estimated  Number  of  Respondents: 
142. 


Frequency  of  Response:  semiannual 
for  existing  sources  (chlor-alkali 
facilities). 

Estimated  Total  Annual  Hour  Burden 
26.504  hours. 

Estimated  Total  Annualized  Capital 
OS-M  Cost  Burden:  SO. 
Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0113.07  and 
OMB  Control  No.  2060-0097  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Office  of 

Environmental  Information, 

Collection  Strategies  Division  (2822) 

401  M  Street,  SW,  Washington,  DC 

20460:  and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA.  725  17th  Street.  NW. 

Washington,  DC  20503. 
Oscar  Morales. 

Director.  Collection  Strategies  Division. 
IFR  Ooc.  99-32383  Filed  12-13-4S;  8:45  ami 
aiLUNG  cooc  asao-so-p 
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ENVIRONMENTAL  PHOTECHON 
AGENCY 

[FRL-6508-a] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting; 
Open  Meeting 

Pursuant  to  the  Federal  Advisor)' 
Committee  Act.  Public  Law  92—463, 
notice  is  hereby  given  that  the  public 
teleconference  meeting  of  the  Science 
Advisory  Board's  (SAB)  tategraled  Risk 
Project  Subcommittee  of  the  Executive 
Committee  scheduled  for  Monday, 
December  20, 1999  between  the  hours  of 
1:00  pm-3:00  pm  has  been  canceled  and 
will  likely  be  rescheduled  during 
January  2000.  Any  member  of  the  public 
wishing  further  information  concerning 
the  cancellation  of  the  meeting  should 
contact  John  R.  Fowle  III,  Designated 
Federal  Officer  for  the  hitegrated  Risk 
Project  Subcommittee,  Science  Advisory 
Board  (1400),  U.S.  Environmental 
Protection  Agency,  Washington  DC 
20460;  telephone  (202)  564-4547;  FAX 
(202)  501-0323;  or  via  e-mail  at 
<fowle.jack@epa.gov> 

Dated:  December  3. 1999. 
Donald  G.  Banust, 

Staff  Director.  Science  Advisory  Board. 
IFR  Doc.  99-32378  Filed  12-13-09:  8:4S  ami 
BiuHa  CODE  aa«>-i»-i> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6508-6I 

Regulatory  Reinvention  (XL)  Pilot 
Projects 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
Louisville  and  Jefferson  County 
Metropolitan  Sewer  District  (MSD) 
Pretreatment  Project  XL  Draft  Phase  I 
Project  Agreement  (PPA). 


summary:  EPA  is  today  requesting 
comments  on  a  draft  Project  XI,  Phase 
I  Project  Agreement  for  MSD.  The  Phase 
I  PA  is  a  voluntary  agreement  developed 
collaboratively  by  MSD,  stakeholders, 
the  state  of  Kentucky,  and  EPA.  Project 
XL,  aimounced  in  the  Federal  Register 
on  May  23,  1995  (60  FR  27282),  gives 
regulated  sources  the  flexibility  to 
develop  alternative  strategies  that  «ill 
replace  or  modify  specific  regulaton,' 
requirements  on  the  condition  that  they 
produce  greater  environmental  benefits 
than  would  have  been  achieved  «ithout 
the  flexibiUty.  This  Phase  1  Project  XL 
Agreement  is  the  first  phase  of  a  two- 
part  agreement  between  EPA  and  MSD. 
h  spells  out  the  intentions  of  MSD  and 
EPA  related  to  data  collection  and 
development  of  pretreatment 
performance  measures  and  program 
redevelopment.  Due  to  the  phased 
approach  of  the  project  and  the  data 
collection  and  analyses  that  need  to  be 
accomplished  by  MSD  prior  to 
determination  of  any  requested 
regulatory'  flexibiUty.  EPA  and  MSD 
have  adopted  a  phased  approach  to  the 
Project  XL  Agreement.  This  Phase  1 
Agreement  contains  as  much  detail  as 
possible  at  this  time  regarding  the 
project  and  the  intentions  of  each  party. 
The  Final  Project  Agreement  between 
EPA  and  MSD  will  be  signed  in  the 
future  to  implement  Pretreatment 
Program  reinvention. 

MSD  plans  to  redesign  its 
pretreatment  program  at  the 
Jeffersontovim  WWTP,  establishing  links 
between  wastewater  programs  (such  as 
collection  system,  storm  water,  sludge), 
and  move  towards  a  more  holistic 
watershed  protection  strategy 
(Chenoweth  Run  watershed)! 
Information  gathering  and  sharing  are 
important  aspects  of  this  proposal. 
Resources  will  be  shifted  from  the 
pretreatment  program  and  applied 
towards  other  environmental  programs 
for  greater  environmental  gain  within 
the  watershed.  Before  redesigning  its 
pretreatment  program,  MSD  vrill  expend 
extensive  resources  collecting  data  in 
the  watershed  and  developing 


performance  mea.S)ijes.  MSD's  requested 
flexibility  will  be  finahzed  once  data  is 
analyzed  and  performance  measures 
identified.  The  Final  Project  .Agreement 
will  include  details  of  MSD's  requested 
flexibiUty  and  commensurate  superior 
enviroimiental  performance.  A  notice  of 
availability  and  request  for  comment  on 
the  Final  Project  Agreement  will  be 
published  in  the  Federal  Register  at  a 
later  dale. 

MSD  has  proposed  this  project  for  a 
watershed  which  is  not  currently 
meeting  its  use  designation,  ta  an  effort 
to  reduce  pollutant  loadings  and  reach 
use  designation.  MSD  wiU  identify 
desirable  loading  patterns  within  the 
watershed,  including  loadings  to  the 
collection  system  and  treatment  plants, 
stormwater  facilities,  and  from  plants 
and  facilities  to  receiving  waters.  MSD 
plans  to  use  pretreatment  program 
requirement  alternatives  to  encourage 
industry's  aid  in  funding  non-traditional 
w'aler  quality  controls  such  as  creating 
riparian  zones  and  planting  trees. 

The  current  MSD  XL  proposal  defers 
any  request  for  Agenc>'  consideration  of 
regulatory  flexibility  until  the 
completion  of  data  collection  in  the  first 
phase  of  the  project.  Therefore  MSD's 
Phase  I  Agreement  describes  a  process 
to  conduct  data  collection  and 
development  of  pretreatment 
performance  measures,  program 
redevelopment,  and  program 
implementation.  The  proposal,  and 
supplemental  information  provided  to 
EPA.  does  set  forth  the  following 
regulator)'  areas  as  potentiallv  requiring 
regulatory  flexibility  in  the  next  phases 
of  the  project:  significant 
noncompliance:  monitoring  and 
inspections;  reporting;  and  definition  of 
significant  industrial  u-ser  (SIU).  Upon 
the  completion  of  the  data  gathering 
activities.  EPA  will  work  with  MSD  to 
develop  and  articulate  more  specifically 
the  environmental  benefits  associated 
with  the  flexibility  considered  in  MSD's 
proposal  (e.g..  pollution  prevention 
measures  or  other  environmental 
improvements).  An  FPA  will  be 
negotiated  upon  receipt  of  sufficient 
data  for  the  Agency  to  evaluate  the 
proposed  SEP  and  associated  regulatory 
flexibility.  The  site  specific  rulemaking 
setting  forth  the  specific  regulatory 
flexibiUty  to  be  implemented  will  be 
developed  and  will  ensure  that  the 
project  will  fully  comply  with 
applicable  federal  requirements  under 
the  Clean  Water  Act.  Opportunities  for 
pubUc  comment  will  be  provided  once 
the  rule  has  been  drafted. 

DATES:  The  period  for  submission  of 
comments  ends  on  December  28. 1999. 
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addresses:  All  comments  on  the  draft 
Final  Project  Agreement  should  be  sent 
to:  Melmda  Greene.  USEPA  REGION  4, 
61  Forsyth  Street,  S.W.,  Atlanta,  GA 
30303-8960.  Comments  may  also  be 
faxed  to  Ms.  Greene  at  (404)  562-9728. 
Comments  will  also  be  received  via 
electronic  mail  sent  to: 
raallard.melinda®epa.gov 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  of  the  draft  Phase  1  Project 
Agreement,  contact:  Melinda  Greene, 
USEPA  REGION  4,  61  Forsyth  Street, 
S.W.,  Atlanta,  GA  30303-8960.  The 
doctiment  is  also  available  via  the 
Internet  at  the  following  location; 
■'http://wvirw.Bpa.gov/ProjeclXL".  In 
addition,  public  files  on  the  Project  are 
located  at  EPA  Region  4  in  Atlanta. 
Questions  to  EPA  regarding  the 
documents  can  be  directed  to  Melinda 
Greene  at  (404)  562-9771,  or  Chad 
Carbone  at  (202)  260-4296.  Additional 
Information  on  Project  XL,  including 
documents  referenced  in  this  notice, 
other  EPA  policy  documents  related  to 
Project  XL.  application  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  is  available  via  the  Internet  at 
"http://www.epa.gov/ProjectXL". 

Dated:  Decemlwr  6. 1999. 
Lisa  Lund, 

Deputy  Associate  Admimstmtor  for 
Reinvention  Pwgmms.  Office  of  Reinvention. 
IFR  Doc.  39-32380  Filed  12-13-99;  8:45  ami 
atLWQ  coot  ewo  w-i* 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[PB-W2404-PR;  FRL-6383-81 

Lead-Based  Paint  Activities  In  Target 
Mousing  and  Child-Occupied  FacilHies; 
Commonwealth  of  Puerto  Rico 
Authorization  Application 

agency:  Enioronmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  On  August  6, 1999,  the 
Commonwealth  of  Puerto  Rico 
submitted  an  application  for  EPA 
approval  to  administer  and  enforce 
training  and  certification  requirements, 
training  program  accreditation 
requirements,  and  work  practice 
standards  for  lead-based  paint  actiWties 
in  target  housing  and  child-occupied 
facilities  under  section  402  of  the  Toxic 
Substances  Control  Act  (TSCA).  This 
notice  announces  the  receipt  of  Puerto 
Rico's  application,  provides  a  45-day 
public  comment  period,  and  provides 
an  opportimity  to  request  a  public 
hearing  on  the  application.  Puerto  Rico 
has  provided  a  certification  that  its 


program  meets  the  requirements  for 
approval  of  a  State  program  under 
section  404  of  TSCA.  Therefore, 
pursuant  to  section  404,  the  program  is 
deemed  authorized  as  of  the  date  of 
submission.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program,  EPA 
will  disapprove  the  program,  at  which 
time  a  notice  will  be  issued  in  the 
Federal  Register  and  the  Federal 
program  will  take  effect  in  Puerto  Rico. 
DATES:  Comments,  identified  by  docket 
control  number  PB-402404-PR,  must  be 
received  on  or  before  January  28,  2000. 
In  addition,  a  public  hearing  request 
may  be  submitted  on  or  before  January 
28.  2000. 

ADDRESSES:  Comments  and  the  public 
hearing  request  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMA-HON." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperadvB  that  you  identify  docket 
control  number  "PB-402404-PR  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Bevilacqua.  Regional  Lead 
Coordinator.  Pesticides  and  Toxic 
Substances  Branch,  Environmental 
Protection  Agency,  Region  n.  2890 
Woodbridge  Avenue.  MS-225,  Edison, 
NJ  08837-3679.  telephone:  (732)  321- 
6671:  e-mail  address: 
bevilacqua.louis®epamail. epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  This  action  may,  however,  be 
of  interest  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
Puerto  Rico.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMA'nON  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 


the  'Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http;// 
wrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PB- 
402404-PR.  The  official  record  consists 
of  the  docxmients  specifically  referenced 
in  this  action,  this  notice,  the 
Commonwealth  of  Puerto  Rico's 
authorization  application,  any  pubUc 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  hoUdays.  The  docket  is 
located  at  the  EPA  Region  II  Office, 
EniTroiunental  Protection  Agency, 
Pesticides  and  Toxic  Substances 
Branch.  Building  209.  Bay  B.  Lead  Team 
Office,  2890  Woodbridge  Avenue, 
Edison,  NJ. 

C.  How  and  to  Whom  Do  I  Submit 
Comments  and  Hearing  Bequests? 
You  may  submit  comments  and 
hearing  requests  through  the  mail,  in 
person,  or  electronically.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  vou  identify  docket  control  number 
PB-402404-PR  in  the  subject  line  on  the 
first  page  of  your  response. 
.  1.  fly  mail.  Submit  your  comments 
and  hearing  requests  to;  Envirorunental 
Protection  Agency,  Region  n.  Pesticides 
and  Toxic  Substances  Branch,  2890 
Woodbridge  Avenue,  MS-225,  Edison. 
NJ  08837-3679. 

2.  In  person  or  by  courier  Deliver 
your  comments  and  hearing  requests  to; 
Environmental  Protection  Agency. 
Pesticides  and  Toxic  Substances 
Branch,  Building  209,  Bay  B.  Lead  Team 
Office.  2890  Woodbridge  Avenue. 
Edison.  NJ.  The  regional  office  is  open 
from  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

3.  Electronically.  You  may  submit 
your  comments  and  hearing  requests 
electronically  by  e-mail  to: 
"bevilacqua.louis@epamail.epa.gov"  or 
mail  your  computer  disk  to  the  address 
identified  above.  Do  not  submit  any 
information  electronically  that  you 
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consider  to  be  CBI.  Electronic  comments 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  and 
hearing  requests  will  also  be  accepted 
on  standard  disks  in  WordPerfect  6.1/ 
8.0  or  ASCII  file  format.  All  comments 
and  hearing  requests  in  electronic  form 
must  be  identified  by  docket  control 
number  PB-402404^PR.  Electronic 
comments  and  hearing  requests  may 
also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT  " 

U,  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Commonwealth  of  Puerto  Rico 
has  provided  a  certification  letter  stating 
that  its  lead-based  paint  training  and 
certification  program  meets  the 
requirements  for  authorization  of  a  State 
program  under  section  404  of  TSCA  and 
has  requested  approval  of  the  Puerto 
Rico  lead-based  paint  training  and 
certification  program.  Therefore, 
pursuant  to  section  404  of  TSCA.  the 
program  is  deemed  authorized  as  of  the 
date  of  submission  (i.e.,  August  6. 1999). 
If  EPA  subsequently  finds  that  the 
program  does  not  meet  all  the 
requirements  for  approval  of  a  State 
program,  EPA  will  work  with  the  State 
to  correct  any  deficiencies  in  order  to 
approve  the  program.  If  the  deficiencies 
are  not  corrected,  a  notice  of 
disapproval  will  be  issued  in  the 
Federal  Register  and  a  Federal  program 
will  be  implemented  in  the  State. 


Pursuant  to  section  404(b)  of  TSCA 
(15  U.S.C.  2684(b)),  EPA  provides  notice 
and  an  opportunity  for  a  public  hearing 
on  a  State  or  Tribal  program  application 
before  approving  the  appUcation. 
Therefore,  by  this  notice  EPA  is 
soliciting  public  comment  on  whether 
the  Commonwealth  of  Puerto  Rico's 
application  meets  the  requirements  for 
EPA  approval.  This  notice  also  provides 
an  opportunity  to  request  a  public 
hearing  on  the  application.  If  a  bearing 
is  requested  and  granted.  EPA  will  issue 
a  Federal  Register  notice  announcing 
the  date,  time,  and  place  of  the  bearing. 
EP.^'s  final  decision  on  the  application 
will  be  published  in  the  Federal 
Register. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

On  October  28.  1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.]  by  adding  Title  IV 
(15  U.S.C.  2681-2692),  entiUed  "Lead 
Exposure  Reduction," 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  load-based  paint 
activities  in  tai^et  housing,  public  and 
commercial  buildings,  bridges,  and 
other  structures.  Those  regulations  are 
to  ensure  that  individuals  engaged  in 
such  activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
documented  work  practice  standards. 
Under  section  404  of  TSCA.  a  State  may 
seek  authorization  from  EPA  to 
administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

On  August  29, 1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745,  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  Pursuant  to  section 
404(h)  of  TSCA.  EPA  is  to  e-slabUsh  Uie 
Federal  program  in  any  State  or  Tribal 
Nation  without  its  own  authorized 
program  in  place  by  August  31.  1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 


least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA,  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745.  subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval,  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed 
authorized.  This  authorization  becomes 
ineffective,  however,  if  EPA  disapproves 
the  application  or  withdraws  the 
program  authorization. 

TO.  State  Program  Description 
Summary 

The  following  summary  of  the 
Commonwealth  of  Puerto  Rico's 
proposed  program  has  been  provided  by 
the  applicant. 

The  Commonwealth  of  Puerto  Rico, 
through  the  Environmental  Quality 
Board,  has  implemented  its  Lead-Based 
Paint  Program  based  on  the  following 
outlined  structiu^?.  ^ 

In  December  1997  and  June  1998.  the 
Legislature  passed  an  amendment  to  the 
Environmental  Public  Policy  Act  (Law 
No.  9)  of  June  18. 1970.  as  amended,  12 
L.P.R.A.  1 1 21 .  e(.  seij.,  which  authorizes 
the  Puerto  Rico  Environmental  Quality 
Board  to  be  the  govertmient  agency 
responsible  for  the  implementation, 
administration,  and  enforcement  of  the 
Puerto  Rico  Lead  Permit  and 
Certification  Program. 

The  Environmental  Quality  Board 
adopted  the  Regulations  for  the  Control 
of  Lead-Based  Paint  Abatement 
Activities.  Chapter  1500  on  May  26. 
1999.  These  rules  were  approved  by  the 
Secretan'  of  State  and  became  effective 
on  June  28.  1999. 

Law  No.  9.  as  amended,  and  the 
Regulations  for  the  Control  of  Lead- 
Based  Paint  Abatement  Activities 
establish  the  following: 
Legal  Authority,  1502 

These  rules  are  promulgated  pursuant 
to  the  authority  conferred  to  the 
Environmental  Board  by  Act  Niunber  9 
of  June  18,  1970,  12  L.P.Rj\.  1121.  el. 
seq.,  as  amended. 
Definitions,  1503 

These  rules  contain  definitions  for  the 
clarification  of  content. 
Purpose,  1510 

These  rules  contain  background 
information  on  the  purpose  for 
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establishing  lead-based  paint 

regulations. 

Scope  and  Applicability,  1511 

These  rules  contain  procedures  and 
requirements  for  the  accreditation  of 
lead-based  paint  activities  training 
programs,  procedures  and  requirements 
for  the  certification  of  individuals  and 
firms  engaged  in  lead-based  paint 
activities,  and  standards  for  performing 
such  activities.  These  rules  also  contain 
requirements  that  all  lead-based  paint 
activities  in  target  housing  and  cliild- 
orcupied  facilities  shall  be  performed 
by  certified  individuals  and  firm.s. 
These  rules  do  not  require  the 
mandatory  abatement  of  lead-based 
paint. 

Compliance  Inspections:  Authority  to 
Enter.  1512 

These  rules  contain  authority  for 
Environmental  Quality  Board  members, 
agents,  or  employees  to  enter  and 
examine  a  facility  periodically  and 
unannounced  for  compliance  with  lead 
regulation  requirements. 
Generic  Provisions,  1513,  1514,  1515 

These  rules  contain  requirements  for 
generic  provisions. 
Generic  Prohibitions,  1520 

These  rules  contain  requirements  for 
generic  prohibitions. 
Failure  to  Comply,  1521 

These  rules  contain  authority  for  the 
Environmental  Quality  Board  to  execute 
penalties  for  violating  the  regulations. 
Accreditation  of  Training  Programs  for 
Target  Housing  and  Child-Occupied 
Facilities,  1530-1539 

These  rules  contain  procedures  and 
requirements  for  the  accreditation  of 
training  programs  which  include,  but 
are  not  limited  to.  minimum 
requirements  for  the  approval  of 
training  program's  application, 
curriculum  requirements,  training  hour 
requirements,  hands-on  training 
requirements,  examinations  of 
competency  and  proficiency, 
assessment  of  fees,  on-site  audits 
requirements,  quality  control, 
notification  and  recordkeeping,  and 
reasons  for  suspension,  revocation,  and/ 
or  modification  of  a  training  program. 
Certification  Requirements  and 
Application  Procedures  for  Individuals 
and  Firms,  1540-1549 

These  rules  contain  procedures  and 
requirements  for  the  certification  of 
individuals  and  firms  engaged  in  lead- 
based  paint  activities,  which  include, 
but  are  not  limited  to.  educational  and 
experience  requirements,  completion  of 
an  approved  training  program,  and  third 
party  exam.  It  also  includes  fees, 
renewal  requirements,  reciprocity, 
grandfathering,  compliance  with  work 
practice  standards,  and  suspension. 


revocation,  and  modifications  of 

certification. 

Work  Practice  Standards  for  Conducting 

Lead-Based  Paint  Activities  for  Target 

Housing  and  Child-Occupied  Facilities, 

1550-1569 

These  rules  contain  procedures  and 
requirements  for  conducting  lead-based 
paint  activities  which  include,  but  are 
not  limited  to.  inspections,  lead  hazard 
screens,  risk  assessments,  notification, 
abatement,  project  approval,  fee 
assessment,  composite  sampling, 
laboratory  analysis,  notification,  permit 
conditions,  manifest  and  recordkeeping 
requirements. 
Lead  Clearance  Levels.  1570 

Clearance  procedures  shall  be 
conducted  on  all  abatement  projects  by 
a  certified  risk  assessor  or  lead  inspector 
after  appropriate  cleaning  has  been 
completed.  Compliance  levels  are 
designated  in  this  section. 

rv.  Federal  OverBUng 

Section  404(b)  of  TSCA  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  or  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

V.  Submission  to  Congress  and  the 
General  Accounting  OfBce 

The  Congressional  Review  Act.  5 
use.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  certain  actions  may  take 
effect,  the  agency  promulgatiiig  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  604(2). 

UstofSubiects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  1.  1999. 
WUUam  |.  Muszynski, 
Acting  Administrator  Region  II. 
IFR  Doc.  99-32386  Filed  12-13-«9:  8:45  ami 
aiLiwo  cooe  asta-u-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  tor  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Renewal  of  a 
currenUy  approved  collection. 

Title:  Interagency  Notice  of  Change  in 
Control. 

OMB  Number  3064-0019. 
Annual  Burden: 

Estimated  aiuiual  number  of 

respondents: — 50 

Estimated  time  per  response: — 30 

hours 

Average  annual  burden  hours: — 

1.500  hours 
Expiration  Date  of  OMB  Clearance: 
January  31.  2000. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC. 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453,  Office  of  the  Executive 
Secretary.  Room  F— 4058.  Federal 
Deposit  Insurance  Corporation.  550  17th 
Sti^et  N.W.,  Washington,  D.C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
January  13,  2000  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 
SUPPI.EMENTARY  MFORMATION:  The 
Interagency  Notice  of  Change  in  Control 
is  submitted  regarding  any  person 
proposing  to  acquire  ownership  control 
of  an  insured  state  noimiember  bank. 
The  information  is  used  by  Uie  FDIC  to 
determine  whether  the  competence, 
experience,  or  integrity  of  any  acquiring 
person,  indicates  that  it  would  not  be  in 
the  interest  of  the  depositors  of  the  bank 
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or  in  the  interest  of  the  public,  to  permit 
such  persons  to  control  the  bank. 

Dated:  December  8, 1999. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
IFR  Doc.  99-32314  Filed  12-13-99;  8:45  ami 

■ILUMO  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Subcommission  for  OMB 
Review:  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Renewal  of  a 
cuiiently  approved  collection. 

Title:  Interagency  Biographical  and 
Financial  Report. 

OMB  .Mumber:  3064-0006. 

Ann  ua/ Burden: 
Estimated  annual  number  of 

respondents:  2.200 
Estimated  time  per  response:  4  hours 
Average  annual  burden  hours:  8.800 

hours 

Expriation  Date  of  OMB  Clearance: 
January  31.  2000. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860.  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453,  Office  of  the  Executive 
Secretary.  Room  F— 4058.  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street  NW..  Washington.  DC  20429. 

Coaunents:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
January  13.  2000  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 
SUPPlfMENTARY  INFORMATION:  The 
Interagency  Biographical  and  Financial 


Report  is  submitted  to  the  FDIC  by  each 
individual  director  or  officer  of  a 
proposed  or  operating  financial 
institution  applying  for  federal  deposit 
insurance  as  a  state  noimiember  bank. 
The  information  is  used  by  the  FDIC  to 
evaluate  the  general  character  of  bank 
management  as  required  by  the  Federal 
Deposit  Insurance  Act. 

Dated:  Decembers.  1999. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldnun, 
Executii-e  Secretary. 

IFR  Doc.  99-32315  Filed  12-13-99;  8:45  am) 
SILUNG  C006  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  5S2b).  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday.  D^ember  14. 
1999.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  pursuant  to 
sections  552b(c)(2).  (c)(8).  (c)(9)(A)(u). 
and  (c)(9)(B)— of  Tide  5.  United  States 
Code,  to  consider  (1)  matters  relating  to 
the  Corporation's  corporate  and 
supervisory  activities,  (2)  reports  of  the 
Office  of  Inspector  General,  and  (3) 
personnel  matters. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDiC 
Building  located  at  550 — 17th  Street. 
N.W..  Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  December  10. 1999. 
Federal  Deposit  Insurance  Corporation. 
lames  D.  LaPierre, 
Deputy  Executive  Secretary. 
IFR  Doc.  99-32483  Filed  12-10-99:  12:48 
pm| 

BILLMG  COOE  <714-01-li 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  AND  TIME:  Thursday.  December  16. 

1999  at  10:00  a.m. 

PLACE:  999  E  Stirnt  NW,  Washington, 

DC  (Ninth  Floor). 

STATliS:  This  meeting  will  be  open  to  the 

public. 

The  following  item  has  been  added  to 
the  agenda:  Patrick  f.  Buchanan  and 
Buchanan  Reform,  Inc — Impact  of  Party 
Change  on  Eligibility  (LRA  #569). 


PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris.  Press  Officer.  Telephone 
(202)  694-1220. 
Mary  W.  Dove. 

Acting  Secretar\'. 

[FR  Doc.  99-32523  Filed  12-10-99;  3:18  pm| 

BHXJNG  COOe  6715-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-3140-EM] 

California;  Amendment  No.  7  to  Notice 
of  an  Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency  fFEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergencv  declaration  for  the 
State  of  California  (FEMA-3140-EM). 
dated  September  1. 1999.  and  related 
determinations. 

EFFECTIVE  DATE:  November  29.  1999. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agenc\'.  Washington.  DC 
20472.  (202)  646-37'72. 
SUPPLEMENTARY  MFORMATWN:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
November  29.  1999. 

(The  fallowing  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disa.ster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Seriices 
Program;  83.541.  Disaster  Uneraplo)-ment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
.Assistance  Grams;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program  1 
Lacy  E.  Suiter. 

Executive  Associate  Director.  Response  and 
Recoveri-  Directorate 

IFR  Doc.  99-32350  Filed  12-13-99;  8:45  ami 
auJNa  CODE  (ns-o-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-31S*-eMJ 

Massachusetts;  Emergency  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (F'EMA)T 
ACTION:  Notice. 

SUMMARY^  This  is  a  notice  of  the 
Presidential  declaration  of  an 
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emeigency  for  the  Commonwealth  of 
Massachusetts  (FEMA-3153-EM).  dated 
December  6,  1999.  and  related 
determinatioos. 

EFFECTIVE  DATE:  December  6,  1999. 
FOR  FURTHEB  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recover}' 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  6. 1999.  the  President 
declared  an  emergency  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the 
Commonwealth  of  Nfassachusetts.  resulting 
from  a  fire  l}eginniiig  on  December  3.  1999. 
and  continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  an  emergency 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288.  as  amended  ("the  Stafford 
Act").  I.  therefore,  declare  that  such  an 
emergency  exists  in  the  Commonwealth  of 
Massachusetts. 

You  are  authorized  to  provide  emergency 
protective  measiu'es  (Category  B)  under  the 
Public  Assistance  Program.  You  are 
specifically  authorized  to  provide  for  the 
activation  and  deployment  of  search  and 
rescue  teams  in  Worcester  County. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  piuposes.  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  Sharon  Lee  Stoffel  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of 
Massachusetts  to  have  been  affected 
adversely  by  this  declared  emergency: 

FEMA  intends  to  provide  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program.  Specifically. 
FEMA  is  authorized  to  provide  for  the 
activation  and  deployment  of  search  and 
rescue  teams  in.Worcester  Coimty.  This 
assistance  will  be  funded  at  75  pen»nt 
Federal  funding. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Mumbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 


.^s.sista^cB  (DUA);  B3.542.  Fire  Suppression 

Assistance:  83.543.  Individual  and  Family 

Grant  (IFG)  Program;  83.544.  Public 

Assistance  Grants;  83.545.  Disaster  Housing 

Program:  83.548.  Hazard  Mitigation  Grant 

Program) 

lunss  L.  Witt, 

Dirvctor. 

(FR  Doc.  9»-32352  Filed  12-13-99:  8:45  am) 

atLUNOCooE  sn«-o>-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3153-EM] 

Massachusetts:  Amendmefit  No.  1  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  Commonwealth 
of  Massachusetts,  (FEMA-3153-EM), 
dated  December  6, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  December  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,(202)646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  Commonwealth 
of  Massachusetts  is  hereby  amended  to 
include  reimbursement  for  the  overtime 
costs  of  police  and  fire  personnel. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83  544.  PubUc 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Cjrant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  [director.  Response  and 
Recovery  Directomte. 

IFR  Doc.  99-32353  Filed  12-13-99;  8:45  ami 
BltXINQ  COOe  671fr-02-r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fee  tor  Services  To  Support  FEMA'! 
Offstte  Radiological  Emergency 
Preparedness  (REP)  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (htMA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  44  CFR 
Part  354  and  consistent  with  FEMA 
Rule.  CFR  Pari  354.  published  in  the 
Federal  Register  on  March  24, 1995,  60 
FR  15628,  FEMA  has  established  a  fiscal 
year  (FY)  2000  hourly  rate  of  S34.64  for 
assessing  and  collecting  fees  from 
Nuclear  Regulatory  Commission  (NRC) 
licensees  for  services  provided  by 
FEMA  personnel  for  FEMA's  REP 
Program. 

DATES:  This  user  fee  hourly  rate  is 
effective  for  FY  2000  (October  1, 1999, 
to  September  30,  2000). 

FOR  FURTHER  INFORMATION  COtfTACT:  Mr. 
Russell  Salter,  Division  Director, 
Chemical  and  Radiological 
Preparedness  Division,  Preparedness, 
Training  and  Exercises  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3030,  or  (email) 
russ.salter^ema.gov. 

SUPPLEMENTARY  INFOflMATlON:  As 

authorized  by  Public  Law  105-276, 112 
StaL  2461,  we  will  charge  an  hourly 
user  fee  rate  of  S34.64  to  NRC  licensees 
of  commercial  nuclear  power  plants  for 
all  site-specific  biennial  exercise  related 
services  provided  by  FEMA  personnel 
for  FEMA's  REP  Program  under  44  CFR 
Part  354.  We  will  deposit  fimds  that  we 
collect  under  this  rule  in  the  REP 
Program  Ftind  to  offset  the  actual  costs 
by  FEMA  for  its  REP  Program. 

We  established  the  hourly  rate  on  the 
basis  of  the  methodology  set  forth  in  44 
CFR  354.4(b).  "Determination  of  site- 
specific  biennial  exercise  related 
component  for  FtMA  persoruiel, "  and 
will  use  the  rate  to  assess  and  collect 
fees  for  site-specific  biennial  exercise 
related  services  rendered  by  FEMA 
personnel.  This  hourly  rate  only 
addresses  charges  to  NRC  licensees  for 
services  that  FEMA  persoimel  provide 
imder  the  site-specific  component,  not 
charges  for  services  FEMA  persoimel 
provide  imder  the  flat  fee  component 
referenced  at  44  CFR  354.4(d),  nor  for 
services  that  FEMA  contractors  provide. 
We  will  charge  for  FEMA  contractors' 
services  in  accordance  with  44  CFT? 
354.4(c)  and  (d)  for  the  recovery  of 
appropriated  funds  obligated  for  the 
Emergency  Management  Planning  and 
Assistance  (EMPA)  portion  of  FEMA's 
REP  Program  budget. 

Dated:  December  6.  1999. 
Kay  C.  Con. 

Associate  Director  for  Preparedness.  Training, 
and  Exercises. 

IFR  Doc.  99-32351  Filed  12-13-99:  8:4S  am) 
Baiwa  coot  s7it-os-<> 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Re5er\'e  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  (anuarv  7. 
2000. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  AUantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

I.  Port  Financial  Corp..  Cambridge. 
Massachusetts:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Cambridgeport  Bank,  (Cambridge. 
Massachusetts. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  9.  1999. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-32406  Filed  12-13-99:  8:45  ami 
aujHo  COOE  azio-oi-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  12:00  noon,  Monday, 

December  20, 1999. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets.  N.W..  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONStOEREO: 

1  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFOflMATlON:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
schedided  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  10. 1999. 
Robert  deV-.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-32482  Filed  12-10-99: 12:42 
pm| 

BILUNG  CO0€  6310-01-P 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  (FTC)  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  imder  the  Paperwork 
Reduction  Act  (PRA)  information 
collection  requirements  associated  with 
six  current  rules  enforced  by  the 
Commission.  Current  clearances  for  this 
information  collection  expire  on 
December  31, 1999.  The  FTC  is 
requesting  that  OMB  extend  the 
paperwork  clearances  through 
December  31.  2002. 
DATES:  Comments  must  be  filed  by 
January  13,  2000. 

ADDRESSES:  Send  written  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  10202.  Washington.  DC  20503. 
ATTN.:  Desk  Officer  for  the  Federal 
Trade  Commission,  and  to  Gary  M. 
Greenfield,  Attorney,  Office  of  the 
General  Counsel,  Federal  Trade 


Commission,  600  Pennsylvania  Avenue. 
N.W..  Washington,  DC.  20580.  202- 
326-2753.  All  comments  should  be 
identified  as  responding  to  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Gary  M.  Greenfield  at  the  address  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The  FTC 

has  submitted  a  request  to  OMB  to 
extend  the  existing  clearances  to  collect 
information  associated  with  the  six 
rules  described  below.  .\  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  this 
collection  of  information  was  published 
on  October  6.  1999  (64  FR  54324).  No 
comments  were  received. 

The  relevant  information  collection 
requirements  are  as  follows, 

1 .  The  Fuel  Rating  Rule,  16  CFR  Part 
306  (Coalrol  Number:  3064-0068) 

The  Fuel  Rating  RiUe  establishes 
standard  procedures  for  determining, 
certifynng.  and  disclosing  the  octane 
rating  of  automotive  gasoline  and  the 
automotive  fuel  rating  of  alternative 
liquid  automotive  fuel,  as  required  by 
the  Petroleimi  Marketing  Practices  Act 
15  U.S.C.  2822(aHc).  The  Rule  also 
requires  refiners,  producers,  importers, 
distributors,  and  retailers  to  retain 
records  showing  how  the  ratings  were 
determined,  including  delivery  tickets 
or  letters  of  certification. 

Estimated  annual  hours  burden: 
46.500  total  burden  hours  (20.500 
recordkeeping  hours  +  26.000  disclosure 
hours). 

Recordkeeping:  Based  on  industry 
sources,  staff  estimates  that  205,000  fuel 
industry  members  incur  an  average 
annual  burden  of  approximately  one- 
tenth  of  an  hour  to  ensure  retention  of 
relevant  business  records  for  the  period 
required  by  the  Rule,  resulting  in  a  total 
of  20.500  hours. 

Disclosure:  Staff  estimates  that 
affected  industry  members  incur  an 
average  burden  of  approximately  one 
hour  to  produce,  distribute,  and  post 
octane  rating  labels.  Because  the  labels 
are  durable,  only  about  one  of  everv 
eight  industry  members  (i.e.. 
approximately  26.000  of  205.000 
industry'  members)  incur  this  burden 
each  year.  resiUting  in  a  total  annual 
burden  of  26.000  hours. 

Estimated  annual  cost  burden: 
S749.O0O.  rounded  ($697,500  in  labor 
costs  and  S5 1.300  in  non-labor  costs). 

Labor  costs:  Staff  estimates  that  the 
work  associated  with  the  Rule's 
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recordkeeping  and  disclosure 
requirements  is  performed  by  skilled 
clerical  employees  at  an  average  rate  of 
S15.00  per  hour.  Thus,  the  annual  labor 
cost  to  respondents  of  complying  with 
the  recordkeeping  and  disclosure 
requirements  of  the  Fuel  Rating  Rule  is 
estimated  to  be  S697,500  ((20,500  hours 
+  26,000  hmu^)  x  515.00  per  hour). 

Capital  or  other  non-labor  costs:  Staff 
believes  that  there  are  no  current  start- 
up costs  associated  with  the  Rule. 
Because  the  Rule  has  been  effective 
since  1979  for  gasoline,  and  since  1993 
for  liquid  alternative  automtive  fuels, 
industry  members  should  already  have 
in  place  the  capital  equipment  and  other 
means  necessary  to  comply  with  the 
Rule.  Industry  members  do,  however, 
incur  the  cost  of  procuring  fuel 
dispenser  labels  to  comply  with  the 
Rule.  Based  on  estimates  of  1,080,000 
fuel  dispensers  (180,000  retailers  x  an 
average  of  six  dispensers  per  retailer) 
and  a  cost  of  thirty-eight  cents  each  (per 
industry  sources)  for  labels  that  last  for 
eight  years,  the  total  annual  labeling 
cost  is  estimated  to  be  S51 .3(X). 

2.  Regulations  Under  the  Fur  Products 
Labeling  Act,  IS  U.S.C.  69  et  seq.  ("Fur 
Act")  (CoolTol  Number:  3084-0099) 

The  Fur  Act  prohibits  misbranding 
and  false  advertising  of  fur  products. 
The  Fur  Products  Regulations.  16  CFR 
301  ("Fur  Regulations '),  establish 
disclosure  requirements  that  assist 
consumers  in  making  informed 
purchasing  decisions,  and 
recordkeeping  requirements  that  assist 
the  Commission  in  enforcing  these 


regulations.  The  Fur  Regulations  also 
provide  a  procedure  for  exemption  &om 
certain  disclosure  provisions  under  the 
Act. 

Estimated  annual  hours  burden: 
150,000  hours,  rounded  (70.200  hours 
for  recordkeeping  +79,450  hours  for 
disclosure). 

Recordkeeping:  The  Fur  Regulations 
require  that  retailers,  manufacturers  and 
processors,  and  importers  keep  records 
in  addition  to  those  they  may  keep  in 
the  ordinary  course  of  business.  Staff 
estimates  that  1,500  retailers  incur  an 
average  recordkeeping  burden  of  about 
13  hours  per  year  (19,500  hours  total); 
225  manu&cturers  and  fur  processors 
incur  an  average  recordkeeping  burden 
of  about  52  hours  per  year  (11.700  total): 
and  1.500  importers  of  furs  and  fur 
products  incur  an  average 
recordkeeping  burden  of  26  hours  per 
year  (39,000  hours  total).'  The 
combined  recordkeeping  burden  for  the 
industry  is  approximately  70.200  hours 
annually. 

Disclosure:  Staff  estimates  that  1,710 
respondents  (210  manufacturers  -i-rSOO 
retail  sellers  of  fur  garments)  each 
require  an  average  of  20  hours  per  year 
to  determine  label  content  (34,200  hours 
total),  and  an  average  of  five  hours  per 
year  to  draft  and  order  labels  (8,550 
hours  total).  Staff  estimates  that 
manually  attaching  a  label  to  an 
estimated  785,000  fur  garments  requires 
approximately  two  minutes  per  garment 
for  an  approximately  total  of  26,200 
hours  annually.  Thus,  the  total  burden 
for  labeling  garments  is  68,950  hours 
per  year. 


Staff  estimates  that  the  incremental 
burden  associated  with  the  Fur 
Regulations'  invoice  disclosure 
requirement,  tieyond  the  time  that 
would  be  devoted  to  preparing  invoices 
in  the  absence  of  the  Fur  Regulations,  is 
approximately  30  seconds  per  invoice,^ 
The  invoice  disclosure  requirement 
applies  to  fur  garments,  which  are 
generally  sold  individually,  and  fur 
pelts,  which  are  generally  sold  in  groups 
of  at  least  SO,  on  average.  Assuming 
invoices  are  prepared  for  sales  of 
785  nnn  garments,  150,000  groups  of 
imported  pelts  (7.5  million  pelts  +50) 
and  150,000  groups  of  domestic  pelts, 
the  invoice  disclosure  requirement 
entails  a  total  burden  of  approximately 
9,000  hours,  rotmded. 

Staff  estimates  that  the  Fur 
Regulations'  advertising  disclosure 
requirements  impose  an  average  burden 
of  one  hour  per  year  for  each  of  the 
approximately  1 ,500  domestic  fur 
retailers,  or  a  total  of  1,500  hours. 

Thus,  staff  estimates  the  total 
disclosure  burden  to  be  approximately 
79,450  hours  (68.950  hours  for  labeling 
+  9,000  hours  for  invoices  +1,500  hours 
for  advertising). 

Estimated  annual  cost  burden: 
£1,611,000,  rounded  (solely  relating  to 
labor  costs). 

Staff  estimates  the  annual  labor  cost 
biuden  based  on  the  following 
computations  using  labor  cost  rates 
based  on  information  from  the 
Department  of  Labor  and  the  American 
Appeal  Manufacturers  Association: 


Task 

Hourly  rate 

Burden 
hours 

(.abor  cost 

Oelermine  label  content .-. 

$15.00 
9.00 
8.00 
10.00 
15.00 
10.00 

34,200 
8,550 

26,200 
9,000 
1,500 

70,200 

$513000 

Draft  and  order  lat>els _ „ 

Attach  labels  . 

76,950 
209  600 

90,000 

Prepare  advertising  disclosures  „ „ 

22.500 
702  000 

Total 

1  614  050 

■ 

Staff  believes  that  there  are  no  current 
start-up  costs  or  other  capital  costs 
associated  with  the  Fur  Regulations. 
Because  the  labeling  of  fur  products  has 
been  an  integral  part  of  the 
manufacturing  process  for  decades, 
manufacturers  have  in  place  the  capital 
equipment  necessary  to  comply  with  the 
Fur  Regulations.  Industry  sources 
indicates  that  much  of  the  information 
required  by  the  Fur  Act  and  its 


'  Fnr  many  of  these  ifflponen,  bu  productK 
probably  would  coostltule  only  a  small  portion  of 
theit  import  business. 


implementing  rules  would  be  included 
on  the  product  label  even  absent  the  Fur 
Regulations.  Similarly,  invoicing, 
recordkeeping,  and  advertising 
disclositres  are  tasks  performed  in  the 
ordinary  course  of  business  so  that 
covered  firms  would  incur  no  additional 
capital  or  other  non-labor  costs  as  a 
result  of  the  Act 


'The  invoicing  burden  for  PRA  purpooes 
excludes  the  lime  that,  absent  the  Fur  Act 
regulations,  reapoodeots  would  still  spend  for 


3.  Regulations  under  the  Wool  Products 
Labeling  Act,  5  U.S.C.  68  et  seq,  ("Wool 
Act")  (Control  Number:  3084-0100) 

The  Wool  Act  prohibits  misbranding 
of  wool  products.  The  Wool  Act 
Regulations.  16  C.F.R.  300  ("Wool 
Regulations"),  establish  disclosure 
requirements  that  assist  consumers  in 
making  informed  purchasing  decisions 
and  recordkeeping  requirements  that 


invoicing  in  the  ardinar^  couise  of  business.  Sea  5 
C.F.R.§132a.3(bK2). 
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assist  the  Commission  in  enforcing  the 
Regulations. 

Estimated  annual  hours  burden: 
1,236,000  hours  (375,000  recordkeeping 
hours  +  861 ,000  disclosure  hours). 

Recordkeeping:  Based  on  Bureau  of 
Census  data  and  other  information,  staff 
estimates  that  approximately  15,000 
wool  firms  are  subject  to  the  Wool 
Regulations'  recordkeeping 
requirements.  Based  on  an  average 
burden  of  25  hours  per  firm,  the  total 
recordkeeping  burden  is  375,000  hours. 

Disclosure:  Approximately  20.000 
wool  firms,  producing  or  importing 


about  one  billion  wool  products 
annually,  are  subject  to  the  Wool 
Regulations'  disclosure  requirements. 
Staff  estimates  the  burden  of 
determining  label  content  to  be  20  hours 
per  year  per  respondent,  or  a  total  of 
400,000  hoiu-s,  and  the  burden  of 
drafting  and  ordering  labels  to  be  5 
hours  per  respondent  per  year,  or  a  total 
of  100.000  hours.  Staff  estimates  that  the 
process  of  attaching  labels  is  now  fully 
automated  and  integrated  into  other 
production  steps  for  about  35  percent  of 
all  affected  garments.  For  the  remaining 
650,000.000  items  (65  percent  of  one 


bithon),  the  process  is  semi-automated 
and  requires  an  average  of 
approximately  two  seconds  per  item,  for 
a  total  of  361.111  hours  per  year.  Thus, 
the  total  estimated  aimual  btu^en  for  all 
respondents  is  861,000  hoius.  rotmded. 

Estimated  annual  cost  burden: 
S13.539.000.  rounded  (solely  relating  to 
labor  costs). 

Staff  estimates  the  aimual  labor  cost 
biu-den  based  on  the  following 
computations  using  labor  cost  rates 
based  on  information  from  the 
Department  of  Labor  and  the  American 
Apparel  Manufactiu^rs  i\ssocialion: 


Task 


Determine  label  content 
Draft  and  order  labels  ... 

Attach  labels  

Recordkeeping 

Total 


Hourly  rate 


$15.00 

9.00 

8.00 

10.00 


Burden 
hours 


Latxxcost 


400.000 
100,000 
361.111 
375,000 


$6,000,000 

900,000 

2.888.888 

3,750,00 


13,538.888 


Staff  Iwlieves  that  there  are  no  current 
start-up  costs  or  other  capital  costs 
associated  with  the  Wool  Regulations. 
Because  the  labeling  of  wool  products 
has  been  an  integral  part  of  the 
manufacturing  process  for  decades, 
manufacturers  have  in  place  the  capital 
equipment  necessary  to  comply  with  the 
Wool  Regulations.  Based  on  knowledge 
of  the  industry,  staff  believes  that  much 
of  the  information  required  by  the  Wool 
Act  and  its  implementing  rules  would 
be  included  on  the  product  label  even 
absent  the  Wool  Regulations.  Similarly, 
recordkeeping  and  advertising 
disclosures  are  tasks  performed  in  the 
ordinary  course  of  business  so  that 
covered  firms  would  incur  no  additional 
capital  or  other  non-labor  costs  as  a 
result  of  the  Wool  Regulations. 

4.  Regulations  Under  The  Textile  Fiber 
Products  Identification  Act,  15  U,S.C. 
70  et  seq.  (  "Textile  Act")  (Control 
Number:  3084-0101) 

The  Textile  Act  prohibits  misbranding 
and  false  advertising  of  textile  fiber 
products.  The  Textile  Act  Regulations. 


16  CFR  303  C'TexUle  Regulations"), 
establish  disclosure  requirements  that 
assist  consumers  in  making  informed 
purchasing  decisions,  and 
recordkeeping  requirements  that  assist 
the  Commission  in  enforcing  the 
Regulations.  The  Regulations  also 
contain  a  petition  procedure  for 
requesting  the  establishment  of  generic 
names  for  textile  fibers. 

Estimated  annual  hours  burden: 
approximately  6.433,000  hours  (725.000 
recordkeeping  hours  +  5.708.000 
disclosure  hours). 

Recordkeeping:  Based  on  Bureau  of 
Census  data  and  other  information,  staff 
estimates  that  approximately  29,000 
textile  firms  are  subject  to  the  Textile 
Regulations'  recordkeeping 
requirements.  Based  on  an  average 
burden  of  25  hoiu^  per  firm,  the  total 
recordkeeping  biu-den  is  725.000  hours. 

Disclosure:  Approximately  39.000 
textile  firms,  producing  or  importing 
about  13.1  billion  textile  fiber  products 
atmually.  are  subject  to  the  Textile 
Regulations'  disclosiu^e  requirements. 
Staff  estimates  the  burden  of 


determining  label  content  to  be  20  hours 
per  year  per  respondent,  or  a  total  of 
780.000  hours  and  the  burden  of 
drafting  and  ordering  labels  to  be  5 
hours  per  respondent  per  year,  or  a  total 
of  195.000  hours.  Staff  estimates  that  the 
process  of  attaching  labels  is  now  fidly 
automated  and  integrated  into  other 
production  steps  for  about  35  percent  of 
all  affected  garments.  For  the  remaining 
8.52  billion  items  (65  percent  of  13.1 
billion),  the  process  is  semi-automated 
and  requires  an  average  of 
approximately  two  seconds  per  item,  for 
a  total  of  4, 732.860  hours  per  year. 
Thus,  the  total  estimated  aimual  burden 
for  all  respondents  is  5.708.000  hours, 
rotmded. 

Estimated  annual  cost  burden: 
S58.568.000.  rounded  (solely  relating  to 
labor  costs). 

Staff  estimates  the  annual  labor  cost 
burden  based  on  the  following 
computations  using  labor  cost  rates 
based  on  information  from  the 
Department  of  Labor  and  the  American 
Apparel  Manufacturers  Association: 


Task 

Hourly  rale 

Buidsn 
tuuis 

Labor  cost 

Delemiine  label  content 

$15.00 

9.00 

8.00 

10.00 

780.000 

195.000 

4.732.860 

725.000 

$11,700,000 

1.755.000 

37.862.880 

7.250.000 

Draft  and  order  labels 

Attach  labels  

Recordkeeping 

*    *" 

Total 

S8.S67.880 

Staff  believes  that  there  are  no  current 
start-up  costs  or  other  capital  costs 
associated  with  the  Textile  Regulations. 


Because  the  labeling  of  textile  products 
has  been  an  integral  part  of  the 
manufacturing  process  for  decades. 


manufacturers  have  in  place  the  capital 
equipment  necessary  to  comply  with  the 
Textile  Regulations.  Industry  sources 
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indicate  that  much  of  tiie  infonnation 
required  by  tlie  Textile  Act  and  its 
implementing  rules  would  be  included 
on  the  product  label  even  absent  the 
Textile  Regulations.  Similarly, 
invoicing,  recordkeeping,  and 
advertising  disclosures  are  tasks 
performed  in  the  ordinary  course  of 
business  so  that  covered  firms  would 
incur  no  additional  capital  or  other  non- 
labor  costs  as  a  result  of  the  Textile 
Regulations. 

5.  The  Care  Labeling  Rule.  16  CFR  Part 
423  (Control  Number  3084-0103) 

The  Care  Labeling  Rule.  16  CFR  part 
423.  requires  manufacturers  and 
importers  to  attach  a  permanent  care 
label  to  all  covered  textile  clothing  in 
order  to  a.ssist  consumers  in  making 
purchase  decisions  and  in  determining 
what  method  to  use  to  clean  their 
apparel.  Also,  manufacturers  and 
importers  of  piece  goods  used  to  make 


textile  clothing  must  provide  the  same 
care  information  on  the  end  of  each  bolt 
or  roll  of  fabric. 

Estimated  annual  hours  burden: 
5,449,000  hours,  rounded  (solely 
relating  to  disclosure  ^) 

Based  on  Bureau  of  Census  data  and 
other  information,  staff  estimates  that 
approximately  24,000  manufacturers  of 
textile  apparel,  producing  about  12.1 
billion  textile  garments  annually,  are 
subject  to  the  Care  Labeling  Rule 
disclosure  requirements.  The  burden  of 
developing  proper  care  instructions  may 
vary  greatly  among  firms,  primarily 
based  on  the  number  of  different  lines 
of  textile  garments  introduced  per  year 
that  require  new  or  revised  care 
instructions.  Staff  estimates  the  burden 
of  determining  label  content  to  be  43 
hours  per  year  j)er  respondent,  or  a  total 
of  1,032,0(X)  hours  and  the  burden  of 
drafting  and  ordering  labels  to  be  2 
hours  per  respondent  per  year,  or  a  total 


of  48,000  hours.  Staff  estimates  that  the 
process  of  attaching  labels  is  now  fully 
automated  and  integrated  into  other 
production  steps  for  about  35  percent  of 
all  affected  garments.  For  the  remaining 
7.865  billion  items  (65  percent  of  12.1 
billion),  the  process  is  semi-automated 
and  requires  an  average  of 
approximately  two  seconds  per  item,  for 
a  total  of  4,369,444  hours  per  year. 
Thus,  the  total  estimated  annual  burden 
for  all  respondents  is  5,449,000  hours, 
rounded. 

Estimated  annual  cost  burden: 
S51,000,000  (solely  relating  to  labor 
costs). 

Staff  estimates  the  annual  labor  cost 
burden  based  on  the  following 
computations  using  labor  cost  rates 
based  on  information  from  the 
Department  of  Labor  and  the  American 
Apparel  Manufacturers  Association: 


Task 

Hourly  rale 

Burden 
hours 

Labor  cost 

S1S.0O 
9.00 
8.00 

1,032,000 

48,000 

4,369.444 

$15,480,000 

432  000 

Anach  labels  

34,955,552 

Total 

50  867,552 

Staff  believes  that  there  are  no  current 
start-up  costs  or  other  capital  costs 
associated  with  the  Care  Labeling  Rule. 
Because  the  labeling  of  textile  products 
has  been  an  integral  part  of  the 
manufacturing  process  for  decades, 
manufacturers  have  in  place  the  capital 
equipment  necessary  to  comply  with  the 
Care  Labeling  Rule.  Based  on  knowledge 
of  the  industry,  staff  believes  that  much 
of  the  information  required  by  the  Care 
Labeling  Rule  would  be  included  on  the 
product  label  even  absent  those 
requirements.  Similarly,  invoicing, 
recordkeeping,  and  advertising 
disclosures  are  tasks  performed  in  the 
ordinary  course  of  business  so  that 
covered  firms  would  incur  no  additional 
capital  or  other  non-labor  costs  as  a 
result  of  the  Care  Labeling  Rule. 

6.  Regulations  Under  The  Fair 
Packaging  and  Labeling  Act,  15  U.S.C 
1450  ("FPLA")  (Control  Number  3084- 
0110) 

The  FPLA  was  enacted  to  eliminate 
consumer  deception  concerning  product 
size  representations  and  package 
content  information.  The  Regulations 


that  implement  the  FPLA.  16  CFR  500. 
establish  requirements  for  the  manner 
and  form  of  labeling  applicable  to 
manufacturers,  packagers,  and 
distributors  of  consumer  commodities. 
Section  4  of  the  FPLA  specifically 
requires  packages  or  labels  to  be  marked 
with:  (1)  A  statement  of  identity:  (2)  a 
net  quantity  of  contents  disclosure;  and 
(3)  the  name  and  place  of  business  of  a 
company  that  is  responsible  for  the 
product. 

Estimated  annua]  hours  burden: 
12,000,000  total  burden  hours  (solely 
relating  to  disclosure.' 

Staff  conservatively  estimates  that 
approximately  1,200,000  manufacturers, 
packagers,  distributors,  and  retailers  of 
consumer  commodities  make 
disclosures  at  an  average  burden  of  ten 
hours  per  company,  for  a  total 
disclosure  burden  of  12.000,000  hours. 

Estimated  annual  cost  burden: 
$168,000,000  (solely  relating  to  labor 
costs). 

The  estimated  annual  labor  cost 
burden  associated  with  the  FLPA 
disclosure  requirements  consists  of  the 
cost  of  one  hour  of  managerial  or 


professional  time  per  covered  entity  (at 
an  average  cost  of  $50  per  hour)  and 
nine  hours  of  clerical  time  per  covered 
entity  (at  an  average  cost  of  $10),  for  a 
total  of  $168,000,000  ($140  per  covered 
endty  times  1.2  million  entities). 

Total  capital  and  start-up  costs  are  de 
minimis  The  packaging  and  labeling 
activities  that  require  capital  and  start- 
up costs  are  independent  of  the  FPLA, 
and  would  be  performed  by  covered 
entities  in  the  ordinary  course  of 
business  regardless  of  the  statute. 
Because  FPLA  requires  that  the 
information  be  placed  on  packages  and 
labels,  which  firms  provide  in  the 
ordinary  course  of  business,  there 
appear  to  be  no  additional  operation, 
maintenance,  or  ptuchase  of  service 
costs. 

Debra  A.  Valendne, 
General  Counsel. 

IFR  Doc.  99-32392  Filed  12-13-99  8:45  ami 
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'  The  Care  Labeling  Rule  imposes  no  specific 
rwordkeeping  requiremimls.  .\lthough  tfa«  Rule 
requiifis  mauufaclurers  and  importers  to  have 
reliable  evidence  that  their  products  were 
fuccessfuily  tested,  cotnpeiiies  may  provide  as 


support  current  technical  literature  or  rely  on  past 
experience. 

*To  the  extent  that  the  FPL.^  implementing 
regulations  require  sellers  to  keep  reconls  that 
substantiate  "cents  oft."  "introductory  oRer."  andy 


or  "economy  size"  claims,  staff  believes  that  most, 
if  not  all.  of  the  reconls  that  sellers  maintain  would 
be  )u»pt  in  the  ordinary  course  of  business. 
regardless  of  the  legal  mandates. 
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FEDERAL  TRADE  COMMISSION 

Charges  for  Certain  Disclosures 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  Regarding  Charges  for 
Certain  Disclosures. 

SUMMARY:  The  Federal  Trade 
Commission  annoimces  that  the  current 
ceiling  on  allowable  charges  under 
section  612(a)  of  the  Fair  Credit 
Reporting  Act  ("FCRA")  will  increase 
from  S8.00  to  S8.50  on  January  1,  2000. 
Under  1996  amendments  to  the  FCRA, 
the  Federal  Trade  Commission  is 
required  to  increase  the  $8.00  amount 
referred  to  in  paragraph  (l)(a)(i)  of 
section  612(a)  on  January  1  of  each  year, 
based  proportionally  on  changes  in  the 
Consumer  Price  Index  ( "CPl"),  with 
fractional  changes  rounded  to  the 
nearest  fifty  cents.  The  CPl  increased 
4.16  percent  between  September  1997, 
the  date  the  FCRA  amendments  took 
effect,  and  September  1999.  This 
increase  in  the  CPl  and  the  requirement 
that  any  increase  be  rotmded  to  the 
nearest  fifty  cents  results  in  an  increase 
in  the  maximum  allowable  charge  to 
S8.50. 

EFFECTIVE  DATE:  January  1 .  2000. 
ADDRESSES:  Federal  Trade  Commission. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  B.  Anderson,  Bureau  of 
Economics,  Federal  Trade  Commission. 
Washington.  DC  20580,  202-326-3428. 
SUPPLEMENTARY  INFORMATION:  Section 
612(a)(1)(A)  of  the  Fair  Credit  Reporting 
Act,  as  amended  in  1996,  states  that, 
where  a  consumer  reporting  agency  is 
permitted  to  impose  a  reasonable  charge 
on  a  consumer  for  making  a  disclosure 
to  the  consumer  pursuant  to  section 
609,  the  charge  shall  not  exceed  S8  and 
shall  be  indicated  to  the  consumer 
before  making  the  disclosure.  Section 
612(a)(2)  goes  on  to  state  that  the 
Federal  Trade  Commission  ("the 
Commision")  shall  increase  the  $8.00 
maximum  amount  on  January  1  of  each 
year,  based  proportionally  on  changes  in 
the  Consumer  Price  Index,  with 
fractional  changes  roimded  to  the 
nearest  fifty  cents. 

The  Commission  considers  the  $8 
amount  referred  to  in  paragraph  (l)(A)(i) 
of  section  612(a)  to  be  the  baseline  for 
the  effective  ceiling  on  reasonable 
charges  dating  from  the  efiective  date  of 
the  amended  FCRA,  i.e.,  September  30, 
1997.  In  November  of  each  year,  the 
Commission  calculates  the  proportional 
increase  in  the  Consumer  Price  Index 
(using  the  most  general  CPl.  which  is  for 
all  urban  consumers,  all  items)  from 
September  1997  to  September  of  the 


current  year.  The  Commission  then 
determines  what  modification,  if  any. 
from  the  original  base  of  $8  should  be 
made  effective  on  January  1  of  each 
subsequent  year,  given  the  requirement 
that  fractional  changes  be  roimded  to 
the  nearest  fift>'  cents. 

Between  September  1997  and 
September  1999.  the  Consimier  Price 
Index  for  all  urban  consumers  and  all 
items  increased  by  4.16  percent — from 
an  index  value  of  161.2  in  September 
1997  to  a  value  of  167.9  in  September 
1999.  An  increase  of  4.16  percent  in  the 
$8.00  base  figiue  would  lead  to  a  new 
figure  of  S8.33.  However,  because  the 
statute  directs  that  the  resulting  figure 
be  rounded  to  the  nearest  SO. 50,  the 
allowable  charge  should  be  increased  to 
S8.S0. 

The  Commission  therefore  determines 
that  the  allowable  charge  for  the  vear 
2000  will  be  $8.50. 

By  direction  of  the  Comuii.ssion. 
Donald  S.  Qark. 
Secretary. 

IFR  Doc.  99-32391  Filed  12-13-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcenwnt  00028] 

Cooperative  Agreement  Program  to 
Increase  Knowledge  and  Skills  of 
Under-Represented  Minority  Students 
In  the  Areas  of  Biostatistics, 
Epidemiology,  and  Occupational 
Safety  and  Health;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
hmds  for  a  cooperative  agreement 
program  to  increase  knowledge,  skills 
and  research  training  of  under- 
represented  minority  students  in  the 
areas  of  biostatistics,  epidemiology  and 
occupational  health  and  safety.  For  the 
purposes  of  this  agreement,  imder- 
represented  minority  students  are 
African  American/Black  American, 
Hispanic/Latino,  or  American  Indian/ 
Alaska  Native  students.  This  program 
addresses  the  "Healthy  People  2000" 
priority  area  of  Educational  and 
Community-based  Programs,  Clinical 
Preventive  Services,  and  Surveillance 
and  Data  (Objective  21.8).  which 
proposes  to  increase  the  proportion  of 
all  persons  with  degrees  in  health 
professions,  including  allied  and 


associated  health  fields,  and  the  number 
of  degrees  awarded  to  members  of 
under-represented  racial  and  ethnic 
minority  groups.  In  addition,  the 
program  addresses  the  performance  of 
executive  agency  actions  under 
Executive  Order  12B76.  to  advance  the 
development  of  human  potential,  lo 
strengthen  the  capacity  of  Historically 
Black  Colleges  and  Universities 
(HBCUs).  to  provide  qualit>-  education, 
and  to  increase  opportunities  to 
participate  in  and  benefit  from  Federal 
programs. 

The  purpose  of  the  program  is  to 
provide  under-represented  minority 
undergraduate  students  with  training  in 
two  categories  of  specialization: 
Categor>- 1— biostatistics  and 
epidemiology  in  Atlanta,  GA,  and 
Category  11 — occupational  safety  and 
health  in  Cinciimati,  OH,  Morgantown. 
WV.  Pittsburgh,  PA  and  Spokane.  WA. 
Specifically,  the  program  is  intended  to 
assLst  an  HBCU  to: 

ID  Develop  an  undergraduate 
research  training  and  internship 
program  for  African  American  and  other 
under-represented  minority  students. 

(2)  Increase  the  knowledge  and  skills 
of  African  American  and  other  under- 
represented  imdergraduate  minority 
students  in  both  categories  of 
specialization,  (i.e.,  epidemiology, 
biostatistics  and  occupational  safety  and 
health): 

(3)  Expand  the  educational  and 
applied  public  health  research  training 
and  skills  development  opportiuiities 
and  experiences  in  the  two  fields  of 
specialization  (epidemiology, 
biostatistics,  and  occupational  safety 
and  health)  for  under-represented 
minority  students  who  are  interested  in 
pursuing  public  health  careers: 

(4)  Develop  and  implement  a  public 
health  science  curriculum  at  an  HBCU. 

(5)  Foster  linkages  and  collaboration 
among  students  and  faculty  in 
developing  epidemiological  and 
anal>tical  knowledge  bases  for  the 
health  status  of  minority  and  under- 
served  populations  in  America; 

(6)  Increase  the  number  of  African 
Americans  and  other  imder-represented 
minority  populations  with  advanced 
degrees  in  epidemiology',  biostatistics. 
and  occupational  safety  and  health. 

B.  EUgible  Applicants 

Eligible  applicants  are  institutions  of 
higher  education  that  are  designated  as 
HBCUs.  Only  HBCUs  which  meet  the 
following  criteria  are  eligible  lo  apply 
imder  this  announcement:  (1)  have  a 
predominantly  black  and  other  minority- 
student  enrollment  of  at  least  51 
percent,  and  (2)  offer  imdergraduate 
cotuses  in  communitv/allied  health. 


69770 


Federal  Register/Vol.  64,  No.  239/Tuesday.  December  14,  1999/Notices 


computer  sciences,  mathematics,  and/or 
biostatistics  and  epidemiology  in  their 
curriculum.  Competition  is  Uinited  to 
HBCUs  under  this  program 
announcement  because  there  is  a  critical 
shortage  of  both  minority  students  and 
miiiorit>'  professionals  to  plan,  monitor, 
and  evaluate  the  public  health  policies 
and  programs  that  target  the 
heterogeneous  minority  population 
groups  in  the  U.S. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c](4]  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  AvaiUbility  of  Funds 

It  is  anticipated  that  a  minimum  of 
S200,000  will  be  available  in  FY  2000, 
to  fund  one  award.  It  is  expected  that 
the  award  will  begin  on  or  about 
January  28.  2000,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  five  years  for 
Category  I  specialization,  epidemiology 
and  biostatistics,  and  for  Category  n 
specialization,  occupational  safety  and 
health.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  develop 
and  achieve  the  purpose  of  this 
program,  the  recipient  will  be 
responsible  for  the  activities  under  1. 
(Recipient  Activities),  and  CDC  will  be 
responsible  for  the  activities  listed 
under  2.  (CDC  Activities). 

1,  Recipient  Activities 

a.  Educational  Support  and 
Curriculum  Development:  The  recipient 
should  develop  and  implement  an 
educational  support  curriculum  that 
includes,  at  a  minimum,  a  Public  Health 
Sciences  Curriculum  that  emphasizes 
epidemiology,  biostatistics, 
occupational  safety  and  health,  and 
related  academic  coiu'ses,  including 
practicum.  The  public  health  sciences 
curriculum  should  be  consistent  with 
the  institutional  policies  and  procedures 
of  the  grantee,  and  include  at  least  one 
semester  (or  equivalent)  of  biostatistics 
and  epidemiology.  In  implementing  the 
public  health  sciences  curriculum 
developed  under  this  agreement,  the 
grantee  should: 

(1)  Collaborate  among,  and  across  the 
recipient  institution's  educational 
departments  to  demonstrate  the  cross- 
disciplinary  advantages  of  public  health 


practice,  and  the  importance  of 
integrative  and  multi-disciplinary 
approaches  to  improving  the  health 
status  and  quality  of  life  of  African 
Americans  and  other  minorities. 

(2)  Demonstrate  how  the  public  health 
sciences  curriculum  and  educational 
support  will  enhance  opportunities  for 
minority  students  to  obtain  advanced 
degrees  in  epidemiology,  biostatistics, 
and  occupational  safety  and  health  from 
graduate  programs  housed  within 
schools  of  public  health  or  medicine. 

(3)  Develop,  plan  and  provide  other 
educational  support  for  encouraging  the 
pro-active  recruitment  of  undergraduate 
students  majoring  in  disciplines  other 
than  biology,  chemistry,  community 
health,  or  pre-medicine  to  increase  their 
knowledge  of  public  health  practice. 

(4)  Establish  a  mechanism  to  award 
three  (3)  semester  (or  equivalent)  credit 
hours  to  students  who  enroll  and 
complete  each  of  the  public  health 
sciences  curriculum  courses. 

b.  Internship  Programs:  The  recipient 
should  plan  and  manage  an 
undergraduate  stunmer  internship 
program  for  African  Americans  and 
other  under-represented  minorities  that 
emphasizes  the  two  categories  of 
specialization:  Category  I — training  in 
biostatistics  and  epidemiology  where 
plans  will  be  developed  to  train 
students  at  CDC  laboratories  in  Atlanta, 
GA;  and  Category  II — occupational 
safety  and  health  where  plans  will  be 
developed  to  train  students  in  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH)  laboratories  in 
Cincinnati,  OH,  Morgantown,  WV, 
Pittsburgh,  PA  or  Spokane,  WA. 
Examples  of  activities  that  may  be 
undertaken,  include,  but  are  not  limited 
to  the  following: 

1.  Establish  a  criteria  for  competitive 
selection  of  prospective  students  for 
both  categories  of  specialization  for  the 
summer  internship  program  that  is 
consistent  with  the  goals  and  objectives 
of  the  cooperative  agreement.  For 
example,  a  criteria  for  competitive 
selection  might  include  the  requirement 
for  completion  of  one  or  more  courses 
in  biostatistics,  epidemiology,  or 
occupational  safety  and  health:  grade  of 
B  or  above  in  overall  course  work; 
likelihood  of  the  student  to  pursue  a 
career  in  public  health,  research 
experience,  other  academic 
performance:  and  performance  on 
personal  interviews. 

2.  Identify  and  recruit  undergraduate 
students  who  have  successfully 
completed  at  least  the  sophomore  year 
in  college  and  who  have  expressed  an 
interest  in  pursuing  a  career  in  the 
health  sciences,  occupational  safety  and 
health,  industrial  hygiene. 


environmental  sciences,  engineering, 
physics,  social  and  behavioral  sciences, 
or  mathematics. 

3.  Provide  mechanisms  for  supporting 
the  participation  of  students  in  the 
summer  internship  program  with  the 
requirement  that  students  should  be 
available  to  participate  fully  in  the 
program  activities. 

4.  Provide  adequate  technical 
assistance  and  consultants,  (e.g.. 
computer,  biostatistics,  epidemiology, 
occupational  safety  and  health),  to  assist 
the  students  in  successfully  completing 
the  requirements  of  the  internship 
program. 

5.  Establish  and  maintain  a  data  base 
with  demographic  information  on 
previous  years'  interns  for  the  purposes 
of  evaluation. 

6.  Establish  a  mechanism  to  award 
three  (3)  semester  (or  equivalent)  credit 
hours  to  research  interns  upon 
successful  completion  of  research 
projects  that  is  consistent  with  grantee 
academic  policies  and  procedures. 

7.  Maintain  a  liaison  with  the  category 
n  specialization,  occupational  safety 
and  health. 

c.  Public  Health  Sciences  Advisory 
Group;  The  recipient  should  establish  a 
Public  Health  Sciences  Advisory  Group 
to  advise  on  the  implementation  of  the 
cooperative  agreement  program. 
Examples  of  activities  which  the  Public 
Health  Advisory  Group  might  perform 
include  the  foUowing: 

1.  Serve  as  liaison  Between  the 
grantee  institution  and  the  public  health 
education,  training  and  research 
program. 

2.  Review  applications  and/or 
interview  prospective  interns. 

3.  Review  proposals  or  research 
project  descriptions  submitted  by  the 
CDC  to  be  analyzed  by  the  students 
during  the  summer  internship,  and 

4.  Evaluate  the  public  health  sciences 
program  on  operating  aspects,  such  as 
education,  training  and  research 
components,  and  make  suggestions  for 
overall  program  improvement. 

d.  Research  Training  and  Skills 
Development:  The  grantee  should 
develop  plans  and  approaches  to  make 
applied  public  health  research  projects 
(e.g.,  community  assessments,  programs 
and  materials  evaluation,  etc.)  an 
integral  part  of  the  public  health 
sciences  curriculum.  The  grantee  should 
describe  its  existing  and/or  anticipated 
resoiures,  (e.g.,  computer  resources,  and 
faculty  members  with  applicable 
research  experiences)  which  will  ensure 
hands-on  analytic  research  training  and 
participation  for  the  undergraduate 
students. 

e.  Staffing  and  Management:  The 
grantee  should  provide  adequate  staffing 


and  management  resources  for  the 
successful  implementation  of  the 
cooperative  agreement.  For  example,  the 
following  positions  might  be  identified 
as  key  staff:  Principal  Investigator  (PI). 
Executive  Director  (ED).  Educational 
Program  Coordinator,  Occupational 
Safety  and  Health  Coordinator,  and 
Research  Coordinator.  The  grantee 
should  ensure  that  qualifications  of  key 
personnel  are  consistent  with  personnel 
policies  and  practices  of  the  institution. 

f.  Evaluation  Plan:  The  grantee  is 
required  to  evaluate  the  management 
and  performance  of  the  students, 
including  specific  measures  of  a 
successful  program  and  the  frequency/ 
time-frame  for  the  evaluations  (i.e., 
process  and  outcome  evaluations).  The 
recipient  shall  develop  a  computerized 
tracking  system  used  as  an  evaluation 
tool  for  following-up  the  future 
professional  activities  of  the  students 
who  have  participated  in  this 
cooperative  education  program. 

2.  CDCAcUvities 

The  CDC  is  responsible  for  the 
following  activities: 

a.  As  requested,  collaborate  with  the 
recipient,  and  provide  consultation, 
assistance  and  support  in  planning, 
implementing  and  evaluating  all  aspects 
of  the  cooperative  agreement. 

b.  As  requested,  collaborate  with  the 
grantee  to  establish  criteria  for 
evaluating  both  shorl-and  long-term 
success  of  the  public  health  sciences 
education,  training,  and  research 
programs. 

c.  As  requested,  provide  consultation 
and  advice  to  the  key  program  staff 
regarding  administrative  planning  and 
program  evaluation  for  program 
development  in  future  years. 

d.  As  needed,  provide  computer 
equipment  (hardware  and  requisite 
software)  to  the  computer,  statistical. 
biostatisUc,  and  the  occupational  safety 
and  health  consultants,  interns  and 
Public  Health  Science  Institute  faculty. 

e.  As  needed,  provide  access  to  data 
sets,  CDC  mainframe  computer, 
personal  computers,  word  processors, 
research  activities  and  other  facilities 
that  would  be  beneficial  to  program 
participants. 

f.  As  needed,  provide  on-site  office 
space  and  mentors  to  instruct  the 
summer  interns  in  the  analysis  of  data 
sets. 

g.  As  needed,  provide  meeting  and 
office  space  at  CDC  for  the  summer 
participants,  the  coordinators,  and  the 
consultants  for  activities  to  be  carried 
out  during  the  summer  internship 
program. 
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h.  As  needed,  provide  staff  to  give 
seminars  to  students  who  are  selected 
for  the  internship  program. 

i.  As  needed  or  requested,  provide 
technical  support  to  assist  the  recipient 
in  curriculum  development  and 
implementation  of  public  health-related 
courses. 

j.  Collaborate  in  program  plaiming 
and  consultation  with  participants  in 
the  summer  research  program. 

k.  As  needed  or  requested,  provide 
applied  public  health  research 
opportunities  to  allow  students  hands- 
on  research  experience  and  skills 
development  training. 

I.  As  needed,  provide  clerical  support, 
necessary  equipment,  supplies,  and 
other  resources  required  for  student 
recruitment  and  administration  of  the 
summer  internship  program  by  the 
Occupational  Safety  and  Health 
Coordinator  located  at  one  of  the  NIOSH 
facilities. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  40  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font.  Attachments  should  be 
limited  to  essential  documentation. 

The  requirements  under  this 
cooperative  agreement  are  consistent 
with  the  purpose/activities  as 
enumerated  above.  It  is  anticipated, 
therefore,  that  each  applicant  will 
submit  a  proposal  that  addresses  each  of 
the  following  areas: 

3 .  Executive  Summary 

The  applicant  should  provide  a 
concise.  1-3  page  executive  suimmary 
that  clearly  describes: 

a.  Eligibility,  including;  (a)  Status  as 
a  Historically  Black  College  and 
University,  fb)  Percent  of  students 
enrollment  of  African  American  and 
other  minority'  students,  (c)  Description 
of  undergraduate  courses  in 
community/alUed  health,  computer 
sciences,  mathematics,  and/or 
biostatistics  and  epidemiology,  and  (d) 
Experience  and  capacity  as  an  HBCU  to 
provide  knowledge,  skills,  and  research 
training  in  the  two  categories  of 
specialization,  (i.e.,  category  I — 
epidemiology  and  biostatistics.  and 
category  II — occupational  safety  and 
healtii.) 

b.  The  needs  for  implementing  a 
program  to  increase  the  knowledge, 
skills  and  research  training  in  category 


I — epidemiology  and  biostatistics.  and 
category  II — occupational  safety  and 
health  among  African  American  and 
other  minority  students. 

c.  The  major  proposed  goals, 
objectives  and  activities  for 
implementing  the  program  as  well  as 
total  requested  amount  of  Federal 
funding  for  each  category  of 
specialization. 

d.  Applicant's  capability  to 
implement  the  program. 

2.  Capacity  (not  more  than  12  pages) 

a.  Describe  ability  to  address  the 
identified  need. 

b.  Describe  efforts  and  relevant 
experience  that  support  the  activities 
proposed  to  accomplish  the  objective  for 
which  the  applicant  is  applying, 
including: 

(1)  current  and  previous  experience 
related  to  the  proposed  program 
activities, 

(2)  activities  related  to  operating 
internship  programs; 

(3)  activities  related  to  curriculum 
development, 

(4)  current  and  previous  experience 
related  to  fostering  linkages  and 
collaboration  among  students  and 
faculty,  fostering  integrative  and  multi- 
disciplinary  approaches  to  improving 
health  status,  and 

(5)  current  and  previous  experience 
with  increasing  the  participation  of 
minority  students  in  public  health 
careers. 

c.  Submit  a  copy  of  the  project's 
management  hierarchy,  and  describe 
how  that  structure  supports  the 
proposed  program  acti\ities. 

3.  Operational  Plan  (Not  more  than  20 
pages) 

a.  Coals.  List  goals  that  specifically 
relate  to  program  requirements  that 
indicate  where  the  program  will  be  at 
the  end  of  the  projected  five-year 
period. 

b.  Objectives.  List  objectives  that  ate 
specific,  measurable,  and  feasible  to  be 
accomplished  during  the  projected  12- 
month  period.  The  objectives  should 
directly  relate  to  the  project  goals  and 
recipient  activities. 

c.  Describe  in  narrative  form  and 
display  on  a  timetable,  specific 
activities  that  are  related  to  each 
objective.  Indicate  when  each  activity 
will  occur  as  well  as  when  preparations 
for  activities  will  occur.  Also,  indicate 
who  will  be  responsible  for  each  activity 
and  identif>'  staif  who  will  work  on  each 
actiyity.  The  applicant's  proposal 
should  include  multiple  subparts 
detailing  its  approach  to  fulfill  the 
following  prtigram  requirements: 
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(1)  Educational  Support  and  Curriculum 
Development 

The  applicant's  application  must 
describe  a  plan  to  develop  and 
implement  a  public  health  sciences 
curriculum  that  emphasizes  the  category 
1  specialization — epidemiology  and 
biostatistics,  and  category  U 
specialization — occupational  safety  and 
health,  as  well  as  related  academic 
courses.  However,  consistent  with  the 
educational  and  administrative  policies 
of  the  grantee,  the  application  should 
also  describe  how  the  grantee  will 
accomplish  the  following:  (a)  encourage 
undergraduate  students  majoring  in 
disciplines  other  than  biology, 
chemistry,  community  health,  and  pre- 
medicine  to  increase  their  knowledge  of 
public  health  practice:  (b)  demonstrate 
how  the  curriculum  and  educational 
support  will  enhance  opportunities  for 
minority  students  to  obtain  advanced 
degrees  in  epidemiology,  biostatistics. 
and  occupational  safety  and  health:  (c) 
encourage  interdepartmental  activities 
that  provides  integrative  and  multi- 
disciplinary  approaches,  knowledge  and 
skills  to  improve  health  status:  (d) 
describe  how  the  grantee  will 
incorporate  a  practiomi  to  give  students 
hands-on  research  experience  in  each 
categor>'  of  specialization,  i.e.,  categor>' 
I — biostatistics  and  epidemiology,  and 
category  11— occupational  safety  and 
health;  (d)  describe  parameters  for 
establishing  a  mechanism  to  award 
three  (3)  semester  credit  hoiu's  to 
students  who  enroll  and  complete  each 
of  the  public  health  science  curriciUum 
courses  and  internship  programs. 

(2)  Internship  Program 

The  applicant  must  describe  a 
methodology  for  plaiming  and  managing 
summer  internship  activities  (for 
example;  recruitment  strategies, 
program  operations,  and  program  and 
course  scheduling  in  each  category  of 
specialization,  i.e..  category  I — 
biostatistics  and  epidemiology,  and 
calegop,'  n— flCCupaUonal  safety  and 
health,  and  establishing  a  data  base  of 
previous  years'  interns): 

(3)  Research  Training  and  Skills 
Development 

The  applicant  must  describe  their 
plans  and  approaches  to  make  applied 
public  health  research  projects  an 
integral  part  of  the  public  health 
sciences  curriculum.  Each  applicant 
must  describe  its  existing  and/or 
anticipated  resources  (e.g.,  computer 
resources  and  faculty  members  with 
applicable  research  experiences)  which 
will  ensure  hands-on-analytic  research 
training  for  the  undergraduate  students. 


(4)  Public  Health  Advisory  Group 
The  applicant  must  include  a 

description  of  plans  to  establish  a  Public 
Health  Advisory  Group  to  advise  on  the 
implementation  of  the  cooperative 
agreement  program. 

(5)  Staffing  and  Management 
The  appUcant  must  describe  the 

proposed  staffing  for  the  project  and 
provide  job  descriptions  for  existing  and 
proposed  positions.  See  proposed 
definition  of  key  persoimel  in  the 
section  on  program  requirements. 

(a)  Subimt  curriculum  vitae  (limited 
to  2  pages  per  person)  for  each 
professional  staff  member  named  in  the 
application. 

(b)  Submit  job  descriptions 
illustrating  the  level  of  organizational 
responsibility  for  professional  staff  who 
will  be  assigned  to  the  project. 

(c)  Submit  an  outline  of  the  hierarchy 
of  a  management  plan  which  shall 
assure  fiscal  and  programmatic 
accountability  in  accordance  with  the 
terms  of  this  cooperative  agreement.  The 
management  plan  should  clearly 
identify  the  officials  who  will  manage 
this  program  and  their  specific 
responsibilities. 

(6)  Evaluation  Plan  (Not  more  than  5 
pages) 

The  applicant  must  describe  a  plan 
that  evaluates  the  program's 
effectiveness  in  meeting  its  objectives. 
For  each  of  the  types  of  evaluation  listed 
below,  specify  the  evaluation  question 
to  be  answered,  data  to  be  obtained,  the 
type  of  analysis,  to  whom  it  will  be 
reported,  and  how  data  will  be  used  to 
improve  the  program.  Indicate  in  the 
plan  the  projected  staff  and  time  lines 
to  be  used. 

a.  Process  evaluation.  Evaluate  the 
program's  progress  in  meeting  objectives 
and  conducting  activities  during  the 
budget  period. 

b.  Outcome  evaluation.  Assess  the 
effectiveness  of  proposed  activities, 
including  training  sessions  and 
doctmients  developed  in  attaining 
goal(s)  at  the  completion  of  the  one  year 
budget  period  and  the  five  year  project 
period. 

c.  Computerized  Tracking  System. 
Applicants  are  required  to  develop  a 
computerized  tracking  system  to 
evaluate  the  effectiveness  of  the 
program  in  achieving  its  goals  and 
objectives. 

(7)  Budget  and  Accompanying 
Justification 

The  applicant  must  provide  a  detailed 
budget  and  line-item  justification  of  all 
operating  expenses  for  each  category  of 
academic  specialization,  (i,e„  category 


I — epidemiology  and  biostatistics,  and 
category  II — occupational  safety  and 
health.)  The  budget  should  be  consistent 
with  the  stated  objectives  and  plajmed 
activities  of  the  project. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
the  application  (PHS  Form  5161-1). 
Forms  are  available  at  the  following 
Internet  address;  www.cdc.gov/. . . 
Forms,  or  in  the  application  kit.  Pages 
must  be  numbered  clearly,  and  a 
complete  table  of  contents  of  the 
application  and  its  appendices  must  be 
included.  Applicant  should  begin  each 
separate  section  on  a  new  page.  The 
original  and  each  copy  of  the 
application  set  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  single  spaced, 
using  an  unreduced  type  not  less  than 
12  peint  (10  characters  per  inch)  on 
8V2"  X  11  "  paper,  with  at  least  a  1  " 
margin,  including  headers  and  footers, 
and  printed  on  one  side  oidy. 

On  or  before  January  14,  2000,  the 
application  should  be  submitted  to: 
Brenda  D.  Hayes,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
(Program  Aimoimcement;  00028), 
Centers  for  Disease  Control  and 
Prevention,  (CDC),  2920  Brandj-wine 
Road,  Room  3000,  Atianta,  GA  30341- 
4146.  Telephone:  770-488-2741.  Email: 
bkh4cdc.gov. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either;  (a)  received  on  or  before 
the  deadline  date:  or  (b)  sent  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  objective 
review  group.  (Applicants  must  request 
a  legibly  dated  receipt  irom  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  he  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 

□.  Educational  Support  and  Curriculum 
Development  (20  points] 

The  extent  to  which  the  applicant 
submits  a  plan  which  explains  how  it 
will  develop  and  implement  an 
educational  support  curriculum  at  an 
HBCU  that  does  the  following: 


(1)  Includes  at  a  minimum  a  public 
health  sciences  curriculum  emphasizing 
two  categories  of  specialization.  i,e„ 
category  I — epidemiology  and 
biostatistics,  and  categorj'  11 — 
occupational  safety  and  health,  as  well 
as  related  public  academic  courses, 
including  practicum. 

(2)  Explains  how  the  recipient  will 
collaborate  among  and  across 
educational  departments  to  demonstrate 
the  cross-disciplinary  advantages  of 
public  health  practice,  and  the 
importance  of  integrative  and  multi- 
disciplinary  approaches  to  improving 
the  health  status  and  quality  of  life  of 
African  Americans  and  other  minorities. 

(3)  Explains  how  the  recipient  will 
develop,  plan  and  provide  other 
educational  support  for  encouraging  the 
proactive  recruitment  of  undergraduate 
students  majoring  in  disciplines  other 
than  biology,  chemistr\',  community 
health,  or  pre-medicine  to  increase  their 
knowledge  of  public  health  practice. 

(4)  Explains  how  the  recipient  will 
award  students  three  semester  and/or 
credit  hours  for  completing  public 
health  course  work. 

fa.  Internship  Programs  (25  Points) 

The  extent  to  which  the  recipient 
explains  how  it  will  develop  and 
implement  a  competitive  undergraduate 
summer  internship  program  that 
emphasizes  two  categories  of 
specialization; 

(1)  Category  I — training  in 
biostatistics,  epidemiology,  and  category 
II — training  in  occupational  safety  and 
health. 

(2)  Identifies  recruitment  strategies  for 
undergraduate  students  who  have 
successfully  completed  at  least  the 
sophomore  year  in  college  and 
expressed  an  interest  in  pursuing  a 
career  in  the  health  sciences, 
occupational  safety  and  health, 
industrial  hygiene,  environmental 
sciences,  engineering,  physics  or 
mathematics. 

(3)  Provides  mechanisms  for 
supporting  students  during  the  summer 
internship  program. 

(4)  Provides  adequate  technical 
assistance  (e.g..  computer,  biostatistics. 
epidemiology,  occupational  safety  and 
health)  to  ensure  student's  success  in 
the  internship  program. 

(5)  Establishes  a  data  base  of  the 
interns. 

(6)  Establishes  a  mechanism  to  award 
the  students  three  credit  hours  for 
successful  completion  of  research 
projects. 


C.  Public  Health  Sciences  Advisory 
Group  (10  Points) 

The  extent  to  which  the  applicant 
explains  a  process  for  establishing  a 
Public  Health  Sciences  Advisory  Group 
to  help  guide  the  implementation  of  the 
public  health  curriculum,  the  internship 
program,  and  activities  related  to 
research  training  and  skills 
development. 

d.  Research  Training  and  Skills 
Development  (IS  PointsI 

The  extent  to  which  the  applicant 
describes  a  plan  and  approaches  to 
make  applied  health  research  projects 
[e.g.,  community  assessments,  programs, 
and  materials  evaluation,  etc.)  an 
integral  pari  of  the  public  health 
sciences  curriculimi.  including  existing 
and/or  anticipated  resource  needs,  (e.g.. 
computer  resources  and  faculty  with 
applicable  research  experiences.) 

e.  Staffing  and  Management  (20  points) 
The  extent  to  which  the  applicant 

submits  an  adequate  staffing  and 
management  plan  for  the  successful 
implementation  of  the  cooperative 
agreement. 

/.  Evaluation  Plan  (10  Points) 

The  extent  to  which  the  applicant 
submits  a  plan  (i.e.,  process  and 
outcome  evaluations)  for  evaluating  the 
management  and  performance  of  the 
students  who  participate  in  the  summer 
internship  programs,  presents  a 
reasonable  plan  for  obtaining  data, 
reporting  results,  and  includes  a 
description  of  how  a  computerized 
tracking  system  will  be  developed  and 
used  as  an  evaluation  tool  for  tracking 
and  using  programmatic  results  to 
enhance  professional  development  of 
African  American  and  other  under- 
represented  minorities  in  public  health. 

g.  Budget  (not  scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  and  clear  budget 
narrative  consistent  with  the  stated 
objectives,  plarmed  activities  and  goals 
of  the  project.  The  proposed  budget 
must  address  the  two  categories  of 
specialization.  The  proposed  budget 
should  include  provisions  for  inflation 
adjustments  for  each  subsequent  year 
following  year  one  of  the  award. 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CIX  with  original  plus  two 
copies  of  annual  progress  reports  not 
more  than  60  days  at  the  end  of  the 
project  year,  and  a  financial  status 
report,  no  more  than  90  days  after  the 
end  of  the  budget  period.  Send  all 
reports  to:  Brenda  O,  Hayes,  Grants 


Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  2920  Brandvwine  Road, 
Room  3000,  Atianta,  GA  30341-4146. 
Telephone;  770-488-2741.  Email; 
bkh4ecdc.g0v. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

(.^R-12)  Lobbying  RosUictions 

I AR-1 )  Human  Subjects  Requirements 

(.\R96-2)  Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic  Minorities 

in  Research 
(AR-7)  Executive  Order  12375  Review 
(AR-B)  Papnrwork  Reduction  Act 

RequiremQnt.«i 
(AR-10)  Smoke-Free  Workplace 

Requirements 
I  AR-1 1)  Healthy  People  2000 
I  AR-1 5)  Proof  of  Non-Profit  Status 
fAR-16)  Security  Clearance  Requirement 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Niunber 

This  program  is  authorized  imder 
Sections  301(a)  and  317  (k)  (2)  |42 
U.S.C.  241  (a)  and  247b  (k)  (2)  of  the 
Public  Health  Service  Act.  as  amended 
In  addition,  the  program  is  authorized 
under  Presidential  Executive  Orders 
related  to  under-represented  minority 
students:  Historically  Black  Colleges 
and  Universities  Executive  Order  12876 
of  November  1993.  The  (dialog  of 
Federal  Domestic  Assistance  nimiber  is 
93.283. 

J.  Where  to  Obtain  Additional 
Information 

Please  refer  to  Program 
Atmotmcement  00028  when  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
business  management  technical 
assistance,  contact;  Brenda  D.  Hayes. 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office  Program  Announcement 
00028.  2920  Brandwine  Road,  Room 
3000,  Atianta,  GA  30341-4146. 
Telephone;  770-488-2741.  Email 
address  hkh4@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov. 

For  program  technical  a.ssistance, 
contact:  Yvonne  H.  Lewis,  Minority' 
Health  Program  Specialist.  Office  of  the 
Associate  Director  for  Minorit>'  Health, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
M/S  D-39.  Atlanta.  GA  30333. 
Telephone:  404-639-7220.  Email 
address:  yalO@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov. 
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Dated:  December  8. 1999. 
lofan  L.  Williams. 

Director.  Procuivment  and  Grants  Office 
Centers  for  Disease  Control  and  Prevention 
iCDCl 

IFR  Doc.  99-32289  Filed  12-13-99:  8:45  ami 
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DEPABTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

IDockstNo.  98F-12aO] 

Avecia,  Inc.;  Withdrawal  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS, 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  7B4526)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2-methyl-4,5- 
trimetbylene-4-isothiazolin-3-one  as  a 
preservative  for  paper  coatings  intended 
for  use  in  contact  vrith  fatty  food. 
FOB  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-»18-3098. 
SUPPLEMENTARY  INFORMATKM:  In  a  notice 
published  in  the  Federal  Register  of 
December  28. 1998  (63  FR  71493).  FDA 
annoimced  that  a  food  additive  petition 
(FAP  7B4S26)  had  been  filed  by  Zeneca 
Biocides.  Foulkstone  1405,  2d,  1800 
Concord  Pike.  P.O.  Box  15457, 
Wilmington,  DE  19850-5457.  The 
petition  proposed  to  amend  the  food 
additive  regiUations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  2-methyl-4.5-trimethylene-4- 
isothiazolin-3-one  as  a  preservative  for 
paper  coatings  intended  for  use  in 
contact  with  fatty  foods.  Since 
publication  of  the  filing  notice,  Zeneca 
Biocide's  specialty  chemicals  group  has 
been  spun-off  as  Avecia,  Inc..  1405 
Foulk  Rd..  P.O.  Box  15457.  Wilmington, 
DE  19BS0-54S7.  Avecia.  Inc.,  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  November  29,  1999. 
Alan  M.  Rulu, 

Director,  Office  of  Premarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc  99-32243  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee: 
HoUca  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  13,  2000,  9:30  a.m.  to 
S  p.m..  and  January  14.  2000,  9:30  a.m. 
to  2  p.m. 

Location:  Corporate  Bldg..  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact:  Sara  M.  Thornton,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
460),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850, 301-594-2053, 
SMT@CDRH.FDA.GOV,  or  FDA 
Advisory  Committee  Information  Line. 
1-800-741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12396. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting- 
Agenda;  On  January  13,  2000,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a 
premarket  approval  application  (PMA) 
for  a  holmium  laser  for  the  correction  of 
hyperopia  using  laser  thermal 
keratomileusis.  On  January  14,  2000,  the 
committee  will  discuss  and  make 
recommendations  on:  (1)  The 
reclassification  of  an  artificial  eye 
lubricating  solution,  and  (2)  the 
classification  status  for  currently 
imclassified  eyelid  weight  devices. 

Procedure:  On  January  13.  20(X),  from 
9:30  a.m.  to  3  p.m.,  and  on  January  14, 
2000,  from  9;30  to  2  p.m..  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  6,  2000.  On  January 
13.  2000,  formal  oral  presentations  from 
the  public  will  be  scheduled  between 
approximately  9:45  a.m.  and  10:15  a.m. 
Near  the  end  of  the  committee 


deliberations  on  the  PMA,  a  30-minute 
open  public  session  will  be  conducted 
for  interested  persons  to  address  issues 
specific  to  the  submission  before  the 
committee.  On  January  14,  2000.  oral 
presentations  from  the  public  regarding 
the  reclassification  of  the  artificial  eye 
lubricating  solution  and  the 
classification  of  the  eyelid  weight 
devices  will  be  scheduled  between 
approximately  9:45  a.m.  to  10:45  a.m. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  by  January  6.  2000.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
January  13.  2000,  from  3  p.m.  to  5  p.m.. 
the  meeting  will  be  closed  to  permit 
FDA  to  present  to  the  committee  irade 
secret  and/or  confidential  commercial 
information  (5  U.S.C.  552b(c)(4)) 
regarding  pending  issues  and 
applications. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  7. 1999. 
Linda  A.  Saydam, 
Senior  Associate  Commissioner 
IFR  Doc.  99-32242  Filed  12-13-99:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Technology  Assessment  Conference 
on  Improving  Medical  Implant 
Performance  Through  Retrieval 
Information:  Challenges  ar>d 
Opportunities 

Notice  is  hereby  given  of  the  NIH 
Technology  Assessment  Conference  on 
"Improving  Medical  Implant 
Performance  Through  Retrieval 
Information:  Challenges  and 
Opportunities. "  which  will  be  hold 
January  10-12,  2000,  in  the  Natcher 
Conference  Center  of  the  National 
Institutes  of  Health,  9000  Rockville 
Pike.  Bethesda,  Maryland  20892.  The 
conference  begins  at  8:00  a.m.  on 
January  10,  at  8:00  a.m,  on  January  11, 
and  at  9:00  a.m.  on  January  12. 

Various  medical  implant  devices  have 
been  widely  used  since  the  1960s,  and 
it  is  estimated  that  eight  to  ten  percent 
of  the  American  population  currently 
has  a  permanent  medical  implant.  Yet. 
there  has  not  been  any  systematic  effort 
developed  in  the  United  States  for 


implant  retrieval  analysis  or  data 
banking,  even  though  medical  implant 
retrieval  research  provides  the  only  true 
long-term  data  on  the  host  response  to 
and  the  final  condition  of  the  implant. 
Thorough  reporting  on  the  performance 
of  implants  would  allow  physicians  to 
evaluate  devices,  imderstand  the 
clinical  benefit  and  risks  associated 
with  medical  implant  treatment  and 
prevention  of  disease,  and  advance  the 
development  of  better  devices  and 
materials.  This  will  ultimately  benefit 
patients  through  superior  implant 
technology. 

While  most  medical  implants 
function  very  well,  significant 
challenges  remain  associated  especially 
with  their  intended  long-term  duration 
of  use.  The  advance  of  medical  implant 
science  is  hampered  by  a  lack  of  study 
of  implants  retrieved  after  surgery  or  at 
autopsy.  Much  can  be  learned  of  clinical 
end  points,  implant  performance,  and 
design  theory,  and  this  information  will 
again  load  to  superior  medical  implants 
that  benefit  U.S.  patients. 

The  objective  of  the  conference  is  to 
assess  the  opportunities  and  challenges 
to  developing  a  framework  for 
independent  research  of  explanted 
natural  and  sratheUc  implants,  with  the 
ultimate  objective  to  provide  benefits  to 
patients  through  implant  retrieval  and 
analysis.  For  the  purpose  of  this 
conference,  implants  are  defined  as 
having  a  minimum  life  span  of  three 
months:  as  penetrating  living  tissue;  as 
having  a  physiologic  interaction;  and  of 
being  retrievable.  This  conference  will 
bring  together  specialists  in  surgery, 
pathology,  engineering,  biomaterials. 
information  systems,  and  other  related 
disciplines,  as  well  as  representatives 
from  the  public,  legal,  ethical,  and 
industrial  communities. 

After  1 V2  days  of  presentations  and 
audience  discussion,  an  independent, 
non-Federal  technology  as.sessment 
panel  will  weigh  the  scientific  evidence 
and  write  a  drajft  statement  that  it  will 
present  to  the  audience  on  the  third  day. 
The  technology  assessment  panel's 
statement  will  address  the  following  key 
questions; 

•  What  are  the  patient,  health  care 
provider,  and  societal  expef.-taUons  of 
the  lifetime  costs,  risks,  and  benefits  of 
medical  implants? 

•  What  can  the  role  of  information 
data  systems  be  in  educating  the  public, 
medical  community,  and  policymakers 
about  medical  implants  and  retrieval? 

•  What  are  the  legal,  ethical, 
religious,  cultural,  public  policy,  and 
econonuc  barriers  to  implant  retrieval 
and  reporting,  and  how  can  they  be 
overcome? 


•  What  information  is  necessary  to 
evaluate  and  improve  implant  and 
material  performance  and  device 
design? 

•  What  future  research  and 
institutional  support  is  necessary  to 
ensure  continuing  advances  in 
implantable  devices? 

The  primary  sponsors  of  this 
conference  are  the  National  Heart,  Lung, 
and  Blood  Institute  (NHLBI)  and  the 
NIH  Office  of  Medical  Applications  of 
Research  (OMAR)  Additional  sponsors 
are  the  NIH  Biomaterials  and  Medical 
Implant  Science  Coordinating 
Committee,  which  represents  all  of  the 
NIH  Institutes  and  Onters.  the  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases:  the 
National  Institute  of  Dental  and 
Craniofacial  Research;  the  National 
Institute  of  Neurological  Disorders  and 
Stroke;  the  National  Library  of 
Medicine;  and  the  National  Institute  of 
Standards  and  Technolog},'.  This  is  the 
19th  Technology  Assessment 
Conference  held  by  the  NIH  in  the  23- 
year  history  of  the  C^onsensus 
Development  Program. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from  Louise  Harkavy.  Prospect 
Associates,  10720  Columbia  Pike,  Suite 
500,  Silver  Spring,  Maryland  20901- 
4437,(301)592-3320,  ' 
mirr@prospectassoc.com.  The 
consensus  statement  will  be  submitted 
for  publication  in  professional  journals 
and  other  publications.  In  addition,  the 
statement  will  be  available  beginning 
January  12.  2000  from  the  NIH 
Consensus  Program  Information  Center, 
P.  O.  Box  2577,  Kensington,  Maryland 
20891,  phone  1-888-644-2667  and 
from  the  NIH  Consensus  Program  site  on 
the  World  Wide  Web  at  http:// 
consensus.nih.gov. 

Dated:  December  7.  1999. 
Ruth  L.  Kirschstein, 
Deputy  Director.  NIH. 
[FR  Doc.  99-32284  Filed  12-13-99: 8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases:  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discuss  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  In.stilute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-7. 12  P. 

Dote:  December  lS-17.  1999. 

Time.  7:30  p.m.  to  ]2flO  p.m. 

Agenda:  To  re\iew  and  evaluate  grant 
applications. 

Place:  Omni  Charlottesville  Hotel.  235  W 
Main  St..  Charlottesville.  VA  22902. 

Contact  Person:  Utkshmanan  Sankaran. 
Scientific  Review  Administrator.  Revieu- 
Branch,  DEA.  NIDDK.  Natcher  Building 
Room  6AS25F.  National  Institutes  of  Health. 
Bethesda.  MD  20892-6600,  (301 1  594-7799 

This  notice  is  lieing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  c>'cle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  NutriUon 
Research;  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  December  7, 1999. 
La  Verne  V.  Stiingfield, 
Director.  Office  of  Federal  Advisory 
Committ-jc  Policy. 

IFR  Doc  99-32277  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Allergy-  and 
Infectious  Diseases  Cotmcil. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  yvith 
attendance  Umited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Allergv  and  Infectious  Diseases  Council 

Date:  February  17-18,  2000. 

Open:  February  17.  2000.  IflO  p.m.  to  3:30 
p.m. 

Agenda:  The  meeting  of  the  fuil  Council 
will  be  open  to  the  public  for  general 
discussion  and  program  presentations. 

Place:  Building  31C.  Conference  Room  6. 
National  Institutes  of  Health.  3100  Center 
Drive.  Bethesda.  MD  20892. 

Closed:  February  17,  2000,  3:30  p.m.  to 
4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  31C.  Conference  Room  6. 
National  Institutes  of  Health.  3100  Center 
Drive.  Bethesda,  MD  20892. 

Contact  Penan:  ]ohn  J.  McGowan,  Director, 
Division  of  Extramural  Activities,  NIAID. 
Room  2142,  6700-B  Rocklodge  Drive.  MSC 
7610,  Rockville,  NO  20892-7610.  301-496- 
7291. 

jVame  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council. 
Microbiology  and  Infectious  Diseases 
Subcommittee. 

Date:  February  17-18,  2000. 

Oased:  February  17,  2000,  8:30  a.m.  to 
1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  31C.  Conference  Room  6. 
National  Institutes  of  Health.  3100  Center 
Drive.  Bethesda.  MD  20892. 

Open:  February  18.  2000.  8:30  a.m.  to 
adjournment. 

Agenda:  Open  program  advisory 
discussions  and  presentations. 

Place:  Building  31C.  Conference  Room  6. 
National  Institutes  of  Health.  3100  Center 
Drive.  Bethesda.  MD  20892. 

Contact  Person:  John  I.  McGowan.  Director, 
Division  of  Extramural  Activities,  NlAlD, 
Room  2142,  6700-B  Rockledge  Drive,  MSC 
7610.  Rockville,  MD  20892-7610.  301-496- 
7291. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council. 
Allergy.  Immunology  and  Transplantation 
Subcommittee. 

Dote:  February  17-18.  2000. 

Closed:  February  17.  2000.  8:30  a.m.  to 
1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Conference  Room 
F1/F2.  4S  Canter  Drive,  Bethesda,  MD  20892. 


Open:  February  IB,  2000.  8:30  a.m.  to 
adjournment. 

Agenda:  Open  program  advisory 
discussions  and  presentations. 

Place:  Natcher  Building.  Conference  Room 
F1/F2.  45  Center  Drive,  Bethesda.  MD  20892 

Contact  Person:  John  J.  McGowan,  Director. 
Division  of  Extramural  Activities,  NIAID. 
Room  2142.  6700-B  Rockledge  Drive.  MSC 
7610.  Rockville.  MD  20892-7610.  301-496- 
7291. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council 
.Acquired  Immunodeficiency  Syndrome 
Subcommittee. 

Date:  February  17-ie.  2000. 

Closed:  February  17,  2000.  8:30  a.m.  to 
1:00  p.m. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Open:  February  18,  2000,  8:30  a.m.  to 
adjournment. 

Agenda:  Open  program  advisory 
discussions  and  presentations. 

Place:  Natcher  Building,  45  Center  Drive. 
Conference  Rooms  E1/E2.  Bethesda.  MD 
20892. 

Contact  Person:  John  J.  McGowan.  Director. 
Division  of  Extramural  Activities.  NIAID. 
Room  2142.  6700-B  Rockledge  Drive.  MSC 
7610.  Rockville.  MD  20892-7610,  301-496- 
7291. 

[(^talogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
end  Transplantation  Research:  93.656, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  December  7, 1999. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  99-32278  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (S  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(clt4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  giant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Training  and  Career  Development. 

Date:  December  14,  1999. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
bistilutes  of  Health,  6001  Executive  Blvd. 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Mark  Swieter.  Health 
Scientist  Administrator.  Office  of  Extramural 
Program  Review.  National  Institute  on  Drug 
Abuse.  National  Institutes  of  Health.  DHHS. 
6001  Executive  Boulevard.  Room  3158,  MSC 
9547,  Bethesda,  MD  20892-9547  (301)  435- 
1389. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards:  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  December  7.  1999. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-32279  Filed  12-13-99;  8:45  am) 
aUJHG  COOE  414»-(-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (S  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  SS2b(c)(6),  Title  5  U,S.C., 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  January  13.  2000. 

Time:  10:00  a.m.  to  12:00  p.m. 


Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  BOOO  Executive  Blvd..  Suite  409, 
Rockville.  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Ronald  Suddendori. 
Scientific  Review  Administrator.  Extramural 
Project  Review  Branch.  National  Institute  on 
.Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health.  Suite  409.  600O 
Executive  Boulevard.  Bethesda.  MD  20892- 
7003.  301-443-2926. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  .Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  December  7.  1999. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-32281  Filed  12-13-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
woiild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Environmental  Justice: 
Validation  of  a  Flow  Cylometric  Method  to 
.Analyze  Micronuclei. 

Date:  December  14.  1999. 

Time:  10:00  am  to  12:30  pm. 

Agendo:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS.  79  T.  W.  Alexander  Drive. 
Building  4401.  Conference  Room  3446. 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  (^11). 

Contact  Person:  David  P.  Brown,  Scientific 
Review  Administrator,  Nat'l  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  Research  Triangle  Park,  NC  27709, 
(919)  541-4964. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards:  93.114, 
Applied  Toxicological  Research  and  Testing: 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safely  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substdnce.s — Basic 
Research  and  Education:  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Daled:  December  7. 1999. 
UVeme  Y.  SMngfieM. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-32282  Filed  12-1.3-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (S  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  (x)nference  Grants  (R13). 

Date:  January  19.  2000. 

Time:  10:00  am  to  IIHW  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus.  79  TW 
Alexander  Drive.  Building  4401.  Room  3446. 
Research  Triangle  Park.  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  I.  Patrick  Mastin,  Scientific 
Review  AdminisU-ator.  NIEHS,  P.O.  Box 
12233  MD  EC-24,  Research  Triangle  Park. 
NC  27709.  (919)  541-1446. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing: 
93.115.  Biometrv  and  Risk  Estimation — 


Health  Risks  from  Environmental  Exposures: 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safely  Training:  93.143.  NIEHS 
Superfund  Hazardous  Suh.slances — Basic 
Research  and  Education:  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  .National 
Institutes  ofHealth.  HHS) 

Dated:  December  7, 1999. 
LaVame  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  99-32283  Filed  12-13-99: 8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUowiog 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  tor  Scientific 
Review  Special  Emphasis  Panel. 
Date;  December  14.  1999. 
Time:  1 :00  p.m.  to  2:00  p.m. 
.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 
Contact  Person:  Ranga  V.  Srinivas, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Driver.  Room  5108. 
MSC  7852.  Bethesda.  .MD  20892.  (.101)  435- 
1167.  srinivai^csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  December  7. 1999. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-32280  Filed  12-13-99: 8:45  am) 
BUMG  CODE  4l«Mn-« 
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DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment  and 
iHabitat  Conservation  Plan  and  Receipt 
of  an  Application  tor  an  Incidental  Take 
Permit  (or  Construction  o(  Two 
Residential  Home  Sites  on  tfie  Leonard 
Farm,  Hygiene.  Colorado 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 

SUMMARY:  This  notice  advises  the  public 
that  Tracy  Leonard,  has  applied  to  the 
Fish  and  Wildlife  Service  for  an 
incidental  lake  permit  pursuant  to 
section  10(a)(l)(Bl  of  the  Endangered 
Species  Act  of  1973.  as  amended.  The 
proposed  permit  would  authorize  the 
incidental  take  of  the  Preble's  meadow 
jumping  mouse  [Zapus  budsonius 
preblei).  federally  listed  as  threatened, 
and  loss  and  modification  of  its  habitat 
associated  with  construction  and 
occupation  of  2  residential  home  sites 
and  a  future  orchard  on  the  Leonard 
family  farm.  The  duration  of  the  permit 
would  be  SO  years  from  the  date  of 
issuance. 

We  announce  the  receipt  of  the 
applicant's  incidental  take  permit 
application  that  includes  a  combined 
proposed  Habitat  Conservation  Plan 
(H(JP)  and  Environmental  Assessment 
(EA)  for  the  Preble's  meadow  jumping 
mouse  for  the  Leonard  farm.  The 
proposed  HCP/EA  is  available  for  public 
comment.  It  fully  describes  the 
proposed  project  and  the  measures  the 
applicant  would  undertake  to  minimize 
and  mitigate  project  impacts  of  the 
Preble's  meadow  jumping  mouse.  All 
comments  on  the  EA/HCP  and  permit 
application  will  become  part  of  the 
administrative  record  and  will  be 
available  to  the  public. 
DATES:  Written  comments  on  the  permit 
application.  Habitat  Onservation  Plan, 
and  Environmental  Assessment  should 
be  received  on  or  before  January  13, 
2000 

ADDRESSES:  Comments  regarding  the 
permit  application  and  HCP/EA  should 
be  addressed  to  LeRoy  Carlson,  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  Colorado  Field  Office.  755 
Parfet  Street.  Suite  361.  Lakewood, 
Colorado  80215. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Kathleen  Linder,  Fish  and  Wildlife 
Biologist.  Colorado  Field  Office, 
telephone  (303)  275-2370.  Individuals 
wishing  copies  of  the  HCP/EA  and 
associated  documents  for  review  should 


immediately  contact  the  above  office. 
Documents  also  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  Federal  regulation 
prohibit  the  "take"  of  a  species  listed  as 
endangered  or  threatened.  Take  is 
defined  under  the  Act.  in  part,  as  to  kill, 
harm,  or  harass  a  federally  listed 
species.  However,  the  Service  may  issue 
permits  to  authorize  "incidental  take"  of 
listed  species  under  limited 
circumstances.  Incidental  Take  is 
defined  under  the  Act  as  take  of  a  listed 
species  that  is  incidental  to.  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity  under  limited 
circumstances.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32. 

The  applicants  plans  to  construct  and 
occupy  two  residential  home  sites  and 
a  future  orchard  on  their  family  farm. 
The  Leonard  family  farm  is  located  near 
the  Town  of  Hygiene,  in  Boulder, 
Colorado.  The  projects  will  impact  a 
maximum  of  3.2  acres  that  may  result  in 
incidental  take  of  the  Preble's  meadow 
jumping  mouse.  This  includes  1.7  acres 
for  the  residential  sites  and  1 .5  acres  for 
the  futiue  orchard.  Both  sites  will 
impact  upland  areas  only. 

Alternatives  considered  in  addition  to 
the  Proposed  Action,  were  an  alternate 
site  location,  alternate  site  design,  and 
no  action.  None  of  these  alternatives 
eliminated  potential  take  of  Preble's. 
The  onsite,  offsite,  and  cumulative 
impacts  of  the  Projects  and  all 
associated  development  and 
construction  activities  and  mitigation 
activities  proposed  by  the  HCP  will 
have  no  significant  impact  on  the 
Preble's  mouse,  other  threatened  or 
endangered  species,  vegetation,  wildlife, 
wetlands,  geology/soils,  land  use,  water 
resources,  air  and  water  quality,  or 
cultural  resources.  None  of  the  proposed 
impacts  occur  within  the  riparsan 
corridor.  All  of  the  proposed  impacts 
are  in  upland  areas  outside  of  the  100 
year  Qoodplain.  Of  the  3.2  acres 
proposed  for  residential  development. 
1 .7  acres  falls  within  300  linear  feet  of 
the  100  year  Qoodplain  (the  building 
sites  have  been  raised  out  of  the 
floodplain).  Utilizing  the  most  extensive 
mouse  protective  habitat  definition,  the 
proposed  development  could  impact  up 
to  1.7  acres  of  potential  mouse  habit  for 
the  residential  lots.  In  addition,  the 
proposed  orchard  next  to  the  St.  Vrain 
Creek  could  potentially  impact  up  to  1.5 
acres  of  mouse  habitat.  The  mitigation 
will  likely  provide  a  net  benefit  to  the 
Preble's  mouse  and  other  wildlife  by 


improving  or  creating  new  riparian 
areas  and  wetlands,  planting  of  native 
grasses,  and  protecting  existing  mouse 
habitat  along  the  St.  Vrain  Creek  from 
any  future  development  through  a 
conservation  easement. 

Only  one  federally  listed  species,  the 
threatened  Preble's  meadow  jumping 
mouse,  occurs  on  site  and  has  the 
potential  to  be  adversely  affected  by  the 
project.  To  mitigate  impacts  that  may 
result  from  the  residential  sites  and  the 
future  orchard,  the  HCP  provides 
protection  of  the  St.  Vrain  Creek 
corridor  and  its  associated  riparian 
areas.  Irrigated  pastures,  and  grasslands 
from  all  future  development  through  the 
conservation  easement  with  Boulder 
County,  creation  of  3.1  acres  of 
wetlands,  and  enhancement  of  3.0  acres 
through  native  grass  planting.  The 
creation  of  3.1  acres  of  weUand  and 
riparian  zone  at  a  3:1  ratio  will  provide 

1.03  acres  of  compensation.  The 
enhancement  of  3.0  acres  through  native 
grass  planting  at  a  2:1  mitigation  will 
provide  1 .5  acres  of  compensation.  The 
St.  Vrain  Creek  corridor  and  its 
associated  riparian  areas,  irrigated 
pastures,  and  grasslands  will  be 
protected  from  all  future  development 
through  the  conversation  easement  with 
Boulder  County.  This  action  preserves 

8.4  acres  of  mouse  habitat  and  will  be 
applied  to  the  conservation  of  the 
mouse  which  at  a  10:1  mitigation  ratio 
provides  0.84  acres  of  compensation. 
Total  mitigation  for  the  3.2  acres 
impacted  is  conservation  of  8.4  acres  of 
usable  mouse  habitat,  3.1  acres  of 
created  wetlands,  and  3.0  acres  of 
enhanced  habitat.  All  of  the  proposed 
mitigation  area  is  within  the  boundaries 
of  the  Leonard  farm  property,  all  of 
which  is  included  in  the  drainage  basin 
of  S.  Vrain  Creek.  The  mitigation  also 
includes  planting  of  willows  and 
grasses,  livestock  grazing  management 
to  protect  Preble's  meadow  jumping 
mouse  habitat  and  relocation  of  Crane 
Hollow  Road  and  the  proposed  building 
sites  farther  away  from  mouse  habitat 
than  originally  planned. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act.  We  will 
evaluate  the  permit  application,  the 
Plan,  and  comments  submitted  therein 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  those 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
Preblos  meadow  jumping  mouse  in 
conjunction  with  the  construction  and 
occupation  of  two  residential  lots  On  the 
Leonard  farm  and  creation  of  a  future 
orchard.  The  final  permit  decision  vnll 
be  made  no  sooner  than  January  13, 
2000. 


Daled:  Oeceraber  8. 1999. 
Ralph  O.  Morgenweck, 

Regional  Director.  Region  6.  Denver, 
Colorado. 

IFR  Doc.  9»-32290  Filed  12-13-99;  8;45  ami 
BILUNG  COOC  U10-SS-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Jackson  Band  of  Mlwuk  Indians  of  the 
Jackson  Rancheria 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM8.  and  in  accordance  with  the 
Act  nf  August  15.  1953  (Pub.  L.  83-277. 
67  Stat.  588.  18  U.S.C.  §  1161).  as 
interpreted  by  the  Supreme  Court  in 
Rice  v.  Rehn'er,  463  U.S.  713  (1983). 
This  notice  certifies  that  Ordinance  No. 
99-04,  the  JACKSON  BAND  OF  MTWUK 
INDIANS  OF  THE  JACKSON 
RANCHERIA.  was  duly  adopted  by  the 
Jackson  Rancheria  Tribal  Council  on 
October  26. 1997.  The  Ordinance 
provides  for  the  regulation  of  the 
activities  of  the  manufacture, 
distribution,  sale,  and  consumption  of 
liquor  in  the  area  of  Jackson  Rancheria 
lands  under  the  jurisdiction  of  the 
Jackson  Rancheria. 

DATES:  This  Ordinance  is  effective  as  of 
December  14.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  (im 
James.  Branch  of  Judicial  Services, 
Division  of  Tribal  Government  Services, 
Office  of  Tribal  Services,  1849  C  Street 
NW,  MS  4631-MIB,  Washington,  DC 
20240-4001:  telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  The 
lACKSON  BAND  OF  MIWUK  INDIANS 
OF  THE  JACKSON  RANCHEIUA 
Ordinance  No.  99-04  is  to  read  as 
follows: 

Jackson  Band  of  Miwuk  Indians  of  the 
Jackson  Rancheria  Amador  County, 
California  Tribal  Council  Ordinance 
No.  9»-04 

Sale  and  Consumption  of  Alcoholic 
Beverages 

The  Tribal  Council  of  the  Jackson 
Band  of  Mivrak  Indians  of  the  Jackson 
Rancheria  (hereinafter  "Council"), 
governing  body  of  the  Jackson  Band  of 
Miwuk  Indians  of  the  Jackson  Rancheria 
(hereinafter  "Tribe"),  hereby  enacts  this 
Ordinance  to  govern  the  sale  and 
consiunption  of  alcoholic  beverages  on 
Rancheria  lands. 


Preamble 

1.  Title  18.  United  States  Code. 
Section  1161.  provides  Indian  tribes 
with  authority  to  enact  ordinances 
governing  the  consumption  and  sale  of 
alcoholic  beverages  on  their 
Reservations,  provided  such  ordinance 
is  certified  by  the  Secretary  of  the 
Interior,  published  in  the  Federal 
Register  and  such  activities  are  in 
conformity  with  state  law. 

2.  Pursuant  to  Article  III  Section  1  and 
Article  VI  of  the  Tribe's  Constitution, 
the  Tribal  Council  is  the  governing  body 
of  the  Tribe  with  the  power  to  enact 
ordinances  to  promote  the  general 
welfare  and  economic  advancement  of 
the  Tribe  and  its  members. 

3.  The  Tribe  is  the  owner  and  operator 
of  a  Conference  Center  located  on  the 
Rancheria  known  as  the  |ackson 
Rancheria  Conference  Center 
(hereinafter  "Conference  Center  ").  at 
which  events  will  be  held  during  which 
certain  food  items  are  provided  to  the 
Tribe  and  the  geneial  public. 

4.  Said  Conference  Center,  located  on 
trust  land,  is  an  integral  and 
indispensable  part  of  the  Tritie's 
economy,  providing  income  to  the  Tribe 
and  training  and  employment  to  its 
members. 

5.  The  Tribal  Council  has  determined 
that  it  is  now  in  its  best  interest  to  offer 
for  sale  at  events  held  at  the  Conference 
Center,  for  on-premises  consumption 
only,  alcoholic  'uuverages. 

6.  It  is  the  purpose  of  this  Ordinance 
to  set  out  the  terms  and  conditions 
under  which  the  sale  of  said  alcoholic 
beverages  may  take  place. 

General  Terms 

1.  The  sale  of  alcohol  at  the 
Conference  Center,  for  on-premises 
consumption  only,  is  hereby  authorized 

2.  No  alcoholic  beverages  may  be  sold 
at  any  location  on  the  Rancheria  other 
than  the  Conference  Center.  For  the 
purpose  of  this  section,  the  term 
"premises"  shall  include  the  Conference 
Center  and  an  area  of  SO  yards  around 
its  perimeter. 

3.  The  sale  of  said  alcoholic  beverages 
authorized  by  this  Ordinance  shall  be  in 
conformity  with  all  applicable  laws  of 
the  State  of  l^ifornia.  and  the  sale  of 
said  beverages  shall  be  subject  to  state 
sales  tax.  federal  excise  tax  and  any  fees 
required  by  the  Federal  Bureau  of 
Alcohol,  Tobacco  &  Firearms.  This 
includes  but  is  not  limited  to  the 
following  examples: 

A.  No  person  under  the  age  of  21 
years  shall  consume,  acquire  or  have  in 
his  or  her  possession  at  the  Conference 
Center  any  alcoholic  beverage. 


B.  No  person  shall  sell  alcohol  to  any 
person  under  the  age  of  21  at  the 
Conference  Center. 

C.  No  person  shall  sell  alcohol  to  a 
person  apparently  under  the  influence 
of  liquor. 

4.  Where  there  may  be  a  question  of 
3  person's  right  to  purcha.se  liquor  by 
reason  of  his  or  her  age.  such  person 
shall  be  required  to  present  any  one  of 
the  following  t>'pes  of  identification 
which  shows  his  or  her  correct  age  and 
bears  his  or  her  signature  and 
photograph:  (1)  Driver's  license  or 
identification  card  issued  by  any  state 
Department  of  Motor  Vehicles:  (2) 
United  Slates  Active  Duty  Military  card: 
(3)  passport 

5.  All  liquor  sales  at  the  Conference 
Center  shall  be  on  a  cash  only  basis  and 
no  credit  shall  be  extended  to  any 
person,  organization  or  entity,  except 
that  this  proxision  does  not  prevent  the 
use  of  major  credit  cards. 

Posting 

This  Ordinance  shall  be 
conspicuously  posted  at  the  Conference 
Center  at  all  times  it  is  open  to  the 
public. 

Enforcement 

1 .  This  Ordinance  may  be  enforced  by 
the  Tribal  Council  by  implementation  of 
monetary  fines  not  to  exceed  S500  and/ 
or  withdrawal  of  authorization  to  sell 
alcohol  at  the  Conference  Center.  Prior 
to  any  enforcement  action,  the  Tribal 
Council  shall  provide  the  alleged 
offender  of  this  ordinance  with  at  least 
three  (3)  days  notice  of  an  opportunity 
to  be  heard  during  a  specially-called 
Tribal  Council  meeting.  The  decision  of 
the  Tribal  Council  shall  be  final. 

2.  This  Ordinance  also  may  be 
enforced  by  the  Amador  County 
Sheriffs  Office  at  the  request  of  the 
Tribal  Council. 

3.  in  the  exercise  of  its  powers  and 
duties  under  this  ordinance,  the  Tribal 
Council  and  its  individual  members 
shall  not  accept  any  gratuity  or 
compensation  from  any  liquor 
wholesaler,  retailer,  or  distributor  for 
the  Conference  Center. 

Severability 

If  any  pro\'ision  or  application  of  this 
ordinance  is  determined  by  review  to  be 
invalid,  such  adjudication  shall  not  be 
held  to  render  ineffectual  the  remaining 
portions  of  this  title  or  to  render  such 
provisions  inapplicable  to  other  persons 
or  circumstances. 

Amendment 

This  ordinance  may  only  be  amended 
by  a  majority-  vole  of  the  Tribal  Council. 
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Sovereign  Immunity 

Nothing  in  this  ordinance  in  any  way 
limits,  alters,  restricts  or  waives  the 
Tribe's  sovereign  immunity  from 
unconsented  suit  or  action. 

Effective  Date 

This  ordinance  shall  be  effective  as  a 
matter  of  tribal  law  as  of  the  date  of  the 
adoption  by  the  Tribal  Council,  and 
effective  as  a  matter  of  Federal  law  on 
such  date  as  the  Assistant  Secretary — 
Indian  Alfairs  certifies  and  publishes 
the  same  in  the  Federal  Register. 

Dated:  November  24. 1999. 
Kevin  Gover, 

Assistant  Secrvtaiy — Indian  Affairs. 
IFR  Doc.  99-31394  Filed  12-13-99;  8:45  am) 
BILUHO  COOE  4aia-<»-p 


DEPARTMENT  OF  THE  INTERKJR 

Bureau  of  Itidlan  Affairs 

Little  Traverse  Bay  Bands  of  Odawa 
Indians  Alcotiollc  Beverage  Control 
Law 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

summary:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DMB.  and  in  accordance  with  the 
Act  of  August  15. 1953  (Pub.  L.  83-277, 
67  Stat.  588. 18  U.S.C.  1161).  This 
notice  certifies  that  Waganakising 
Odawak  Statute  No.  1999008  was  duly 
adopted  by  the  UTTLE  TRAVERSE  BAY 
BANDS  OF  ODAWA  INDIANS  on  June 
27. 1999.  The  Statute  provides  for  the 
regulation  of  the  activities  of  the 
manufacture,  distribution,  sale,  and 
consumption  of  liquor  in  the  area  of 
LITTLE  TRAVERSE  BAY  BANDS  OF 
ODAWA  INDIANS  under  the 
jurisdiction  of  the  LITTLE  TRAVERSE 
BAY  BANDS  OF  ODAWA  INDIANS. 

OATHS:  This  Statute  is  effective  as  of 
December  14, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
D.  lames.  Branch  of  Judicial  Services. 
Division  of  Tribal  Government  Services, 
Office  of  Tribal  Services,  1849  C  Street 
NW,  MS  4631-MIB.  Washington,  DC 
20240-4001;  telephone  (202)  208-4400. 

SUPPLEMENTARY  INFORMATION:  UTTLE 
TR.^ VERSE  BAY  BA.N'DS  OF  ODAWA 
INDIANS  Statute  No.  1999008  is  to  read 
as  follows: 


Waganakising  Odawak  Statute  No. 
1999008  Liquor  Control  Statute  of  the 
Little  Traverse  Bay  Bands  of  Odawa 
Indians 

Section  1:  Title 

This  Statute  shall  be  known  as  the 
"Liquor  Control  Statute."  This  Statute 
rep^s  and  replaces  the  Liquor  Control 
Statute  enacted  on  October  26. 1997 
(Waganakising  Odawak  Statute  No. 
1997021). 

Section  H:  Aathoiity 

This  statute  is  enacted  pursuant  to  the 
Act  of  August  15, 1953.  (Pub.  L.  83-277. 
67  Stat.  588,  18  U.S.C.  1161)  and  Article 
Vn,  Section  1  (g)  and  (m)  of  the 
Constitution  and  Bylaws  of  the  Little 
Traverse  Bay  Bands  of  Odawa  Indians. 

Section  III:  Purpose 

This  statute  regulates  the 
consumption,  delivery  and/or  sale  of 
alcoholic  beverages  within  the  Indian 
country  lands  of  the  Little  Traverse  Bay 
Bands  of  Odawa  Indians,  for  the 
purpose  of  protecting  the  health,  safety 
and  welfare  of  the  Tribe  and  its 
members  as  well  as  the  general  public. 

Section  IV:  Interpretation 

This  statute  shall  be  deemed  an 
exercise  of  the  police  and  regulatory 
powers  of  the  Little  Traverse  Bay  Bands 
of  Odawa  Indians  to  promote  tribal  self- 
determination  and  to  protect  the  public 
welfare,  and  all  provisions  of  this 
statute  shall  be  liberally  construed  for 
the  accomplishment  of  these  piuposes. 

Section  V:  Definitions 

The  follovtring  definitions  apply  in 
this  statute,  unless  the  context 
otherwise  requires: 

A.  Alcoholic  beverage  means  any 
spirituous,  vinous,  malt  or  fermented 
liquor,  liquors  and  compounds,  whether 
or  not  medicated,  proprietary,  patented, 
and  by  whatever  name  called, 
containing  one-half  of  one  percent  ( Vz  of 
1%)  or  more  alcohol  by  volume,  which 
are  fit  for  use  for  beverage  purposes. 

B.  Liquor  means  any  alcoholic  drink. 

C.  Person  means  a  natural  person, 
firm,  association,  corporation  or  other 
legal  entity. 

D.  Tribe  or  Bands  means  the  Little 
Traverse  Bay  Bands  of  Odawa  Indians. 

E.  Tribal  Council  means  the  governing 
body  of  the  Little  Traverse  Bay  Bands  of 
Odawa  Indians,  which  body  is  also 
referred  to  as  the  Board  of  Directors  in 
the  Tribe's  Constitution  and  Bylaws. 

F.  Secretary  means  the  Secretary  of 
the  United  States  Department  of  the 
Interior. 

G.  Indian  Country  of  the  Tribe  means, 
for  purposes  of  this  Statute,  all  lands 


within  Emmet  and  Charlevoix  Counties. 
Michigan  which  are  now  or  hereafter 
owned  by  the  Bands  or  held  in  trust  for 
the  Bands  by  the  United  States. 

H.  State  means  the  State  of  Michigan. 

I.  Tribal  representatives  means  the 
Tribal  administrator,  a  program  director 
or  manager  of  a  subsidiar%'  or 
commercial  enterprise  of  the  Tribe. 

|.  Tribal  license  means  an  official 
action  by  the  Tribal  Council  which 
authorizes  the  sale  of  alcoholic 
beverages  for  consumption  either  on  the 
premises  and/or  away  from  the 
premises. 

K.  Premises  means  specified  locations 
within  the  Indian  Country  of  the  Tribe, 
as  described  in  a  license  issued  by  the 
Tril>al  Council. 

Section  VI:  General  Provisions 

A.  Policy. 

It  is  the  policy  of  the  Tribe  that  only 
the  Tribe  and  its  subsidiary  enterprises 
may  engage  in  the  sale  of  alcoholic 
beverages  within  the  Indian  Country  of 
the  Tribe.  Therefore,  no  person  other 
than  the  tribal  government  or  its 
subsidiary  enterprises  may  deliver  for 
profit,  sell  or  trade  for  profit  any 
alcoholic  beverages  within  the  Indian 
Country  of  the  Tribe. 

B.  On-Premises  Consimiption 

No  person  shall  sell,  trade,  transport, 
manu^cture,  use.  or  possess  any 
alcoholic  beverage,  nor  any  other 
substance  whatsoever  capable  of 
producing  alcoholic  intoxication, 
intended  for  consumption  on  the 
premises,  nor  aid  nor  abet  any  Indian  or 
non-Indian  person  in  any  of  the 
foregoing,  except  in  compliance  with 
the  terms  and  conditions  of  this  Statute 
as  well  as  applicable  federal  Indian 
liquor  laws,  and  applicable  provisions 
of  the  laws  of  the  State  of  Michigan  and 
regulations  administered  by  its  Liquor 
Control  Commission. 

C.  Off-Premises  Consumption 

No  person  shall  sell,  trade,  transport, 
manufacture,  use,  or  possess  any 
alcoholic  beverage,  nor  any  other 
substance  whatsoever  capable  of 
producing  alcoholic  intoxication, 
intended  for  consumption  away  from 
the  premises,  nor  aid  nor  abet  any 
Indian  or  non-Indian  person  in  any  of 
the  foregoing,  except  in  compliance 
with  the  terms  of  this  statute,  applicable 
federal  Indian  liquor  laws,  and 
applicable  provisions  of  the  laws  of  the 
State  of  Michigan  and  regulations 
administered  by  its  Liquor  Control 
Commission. 


D.  Application  of  State  Law 

Unless  otherwise  contradicted  by  this 
Statute  or  other  Tribal  law,  laws  of  the 
State  and  regulations  of  its  Liquor 
Control  Commission  shall  pertain  to 
sale,  trade,  manu&cture,  use  or 
possession  of  alcoholic  beverages  within 
the  Indian  Coimtry  of  the  Tribe. 
Provided  that  in  no  event  shall  any  laws 
of  the  Tribe  pertaining  to  liquor 
regulation  be  construed  to  be  less 
stringent  than  the  laws  and  regulations 
of  the  State.  Nothing  in  this  section  or 
Statute  is  intended  to  allow  the  State  to 
exercise  any  jurisdiction  over  the  Tribe, 
its  members,  or  any  persons  or 
transactions  within  the  Indian  Country 
of  the  Tribe  that  the  State  would  not 
othervtrise  have.  Nothing  in  this  section 
or  statute  is  intended  to  in  any  way 
waive  or  limit  the  sovereign  immunity 
of  the  Tribe. 

E.  Condition  of  Tribal  License 

Any  tribal  enterprise  having  a  license 
for  the  sale  of  alcoholic  beverages  issued 
by  the  Tribal  Coimcil  shall  be  required 
to  comply,  as  a  condition  of  retaining 
such  license,  with  any  applicable  tribal 
laws  and  ordinances  and  shall  further 
observe  the  laws  of  the  State  regarding 
limes  of  sale  and  minimum  ages  of 
persons  to  whom  sales  may  be  made. 

Section  VII:  Tribal  Licenses  for  the  Sale 
of  Alcoholic  Beverages 

A.  Upon  application  submitted  in 
writing  by  tribal  representatives,  the 
Tribal  Council  may  issue  a  license 
authorizing  (1)  sale  of  alcoholic 
beverages  (or  specific  types  thereof) 
solely  for  consumption  on  the  premises, 
and/or  (2)  sale  of  alcoholic  beverages  (or 
specific  types  thereof)  intended  for 
consumption  away  from  the  premises. 

B.  All  applications  for  such  licenses 
must  be  submitted  to  the  Tribal  Council 
in  writing,  setting  forth  the  purpose  for 
the  license  together  with  the  description 
of  the  premises  upon  which  such  sale  is 
proposed  to  take  place. 

C.  The  Tribal  Council  shall  have  the 
power  and  authority  to  determine,  in  its 
sole  discretion,  the  number  and  type  of 
licenses  for  the  sale  of  alcoholic 
beverages  that  may  from  time-to-Ume  be 
issued  pursuant  to  this  ordinance. 

D.  Fees.  The  Tribal  Council  may  set 
reasonable  fees  for  the  issuance  of 
licenses  under  this  Statute. 

E.  Duration  of  License.  Unless  sooner 
canceled,  every  license  issued  by  the 
Tribal  Council  shall  expire  at  midnight 
on  the  31st  day  of  December. 
Applications  for  renewal  must  be 
submitted  to  the  Tribal  Council  on  or 
before  November  15  of  the  preceding 
year.  The  Tribal  Council  vrill  act  on  all 


renewal  applications  on  or  before 
December  IS. 

Section  VIII:  Violations 

A.  Any  Indian  person  found  to  be  in 
violation  of  the  provisions  of  this 
Statute  shall  be  deemed  guilty  of  a 
criminal  offense  and  may  be  prosecuted 
in  Tribal  Court  in  an  action  brought  by 
the  Tribal  Prosecutor.  Any  such 
criminal  proceeding  against  an  Indian 
person  shall  comply  with  all  due 
process  and  equal  protection 
requirements  of  the  Indian  Ci^il  Rights 
Act,  which  shall  include  at  a  minimum 
adequate  notice,  a  full  and  fair  hearing, 
and  the  right  to  call  and  cross  examine 
witnesses.  Upon  conviction,  the  Tribal 
Court  may  impose  a  sentence  of  a  fine 
not  greater  than  Sl.000.00  and/or  a  jail 
term  not  exceeding  sixty  (60)  days. 

B.  Nothing  in  this  statute  shall  be 
construed  to  require  or  authorize  the 
criminal  trial  and  punishment  by  the 
Tribal  Court  of  any  non-Indian  except  to 
the  extent  allowed  under  Federal  law.  In 
general,  when  any  provision  of  this 
Statute  is  violated  by  a  non-Indian,  her 
or  she  shall  be  referred  to  state  and/ or 
Federal  authorities  for  prosecution 
under  applicable  law.  However, 
violations  of  this  Statue  by  a  non-Indian 
shall  also  be  deemed  a  civil  offense 
against  the  Tribe  and  a  civil  action 
against  non-Indian  \iolators  may 
proceed  in  Tribal  Court  to  the  extent 
allowed  under  Federal  law.  In  such  civil 
action  brought  in  Tribal  Court  by  the 
Tribal  Prosecutor,  the  Tribal  Court  may 
impose  a  fine  not  greater  than  51,000.00 
and/or  exclusion  from  the  Tribe's 
reservation,  as  authorized  in  Article  VU, 
Section  1(h)  of  the  Tribe's  Constitution. 
Any  such  civil  proceeding  against  a 
nun-Indian  shall  comply  with  all  due 
process  and  equal  protection 
requirements  of  the  Indian  Civil  Rights 
Act.  which  shall  include  at  a  minimum 
adequate  notice,  a  full  and  fair  hearing, 
and  the  right  to  call  and  cross  examine 
witnesses. 

C.  Revocation  of  License.  The 
Chairperson  of  the  Tribal  Council,  or  the 
Tribal  Prosecutor  may,  for  alleged 
violation  of  this  Statute,  institute  and 
maintain  an  action  in  the  Tribal  Court 
in  the  name  of  the  Tribe  to  revoke  or 
suspend  a  license  issued  under  this 
Statute.  Such  proceeding  against  the 
holder  of  the  license  in  question  shall 
comply  with  all  due  process  and  equal 
protection  requirements  of  the  Indian 
Civil  Rights  Act.  which  shall  include  at 
a  minimum  adequate  notice,  a  full  and 
fair  hearing,  and  the  right  to  call  and 
cross  examine  witnesses.  Upon  final 
judgment  issued  against  the  defendant, 
the  Tribal  Court  may  order  the  forfeiture 
of  any  license  issued  pursuant  to  this 


Statute,  and  all  rights  of  the  licensee  to 
keep  or  sell  alcoholic  beverages  under 
this  Statute  shall  be  suspended  or 
terminated  as  the  case  may  be.  Pending 
final  judgment  the  Tribal  C^urt  may 
issue  orders  for  preliminary  injunction 
if  the  plaintiff  can  demonstrate  a 
likelihood  of  success  and  irreparable 
injury  to  the  Tribe  or  its  members  if 
such  orders  are  not  issued. 

Section  IX:  Effective  Date 

This  ordinance  shall  be  effective  as  a 
matter  of  tribal  law  as  of  the  date  of  the 
adoption  by  the  Tribal  Council,  and 
effective  as  a  matter  of  Federal  law  on 
such  date  as  the  Assistant  Secretary — 
Indian  Affairs  certifies  and  publishes 
the  same  in  the  Federal  Register. 

Section  X:  Savings  Clause 

In  the  event  that  any  phrase, 
provision,  part,  paragraph,  subsection  or 
section  of  this  Statute  is  found  by  a 
court  of  competent  jurisdiction  to 
violate  the  Constitution,  laws  or 
ordinances  of  the  Little  Traverse  Bay 
Bands  of  Odawa  Indians  or  applicable 
Federal  law.  such  phrase,  provision, 
paragraph,  suksection  or  section  shall  be 
considered  to  stand  alone  and  to  be 
deleted  from  this  Statute,  the  entirety  of 
the  balance  of  the  Statute  to  remain  in 
full  and  binding  force  and  effect. 

Daled:  November  24.  1999. 
Kevin  Cover. 

Assistant  Secretaty — Indian  Affairs. 
IFR  Doc  99-31393  Filed  12-13-99:  8:45  ami 
BIUJNO  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
(CO-01 0-07-1 020-00-241  A) 

Norttiwest  Colorado  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION;  Notice  of  meeting. 

SUMMARY:  The  next  meeting  of  the 
Northwest  Colorado  Resource  Advisory- 
Council  will  be  held  on  Saturday 
January  15.  2000.  at  the  Garfield  County 
Courthouse  in  Glenwood  Springs. 
Colorado. 

DATES:  Saturday,  lanuary  15,  2000. 
A(X>RESSES:  For  further  information, 
contact  L\'nn  Barclay.  Bureau  of  Land 
Management  (BLM).  455  Emerson 
Street,  Craig,  Colorado  81625; 
Telephone  (970)  826-5096. 
SUPPLEMENTARY  INFORMATKM:  The 
Northwest  Resource  Advisory  Council 
will  meet  on  Saturdav  laouarv  15.  2000. 
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at  the  Garfield  County  Courthouse,  Suite 
302.  109  8th  Street.  Glenwood  Springs. 
Colorado.  The  meeting  will  start  at  9 
a.m.  and  include  election  of  officials 
and  goal  setting  for  the  Northwest 
Colorado  Resource  Advisory  Council, 
discussion  of  the  proposed  statewide 
recreation  guidelines,  and  discussion  of 
protection  alternatives  for  the  Ruby 
Canyon/Black  Ridge  area  in  the  Grand 
[unction  Field  Office. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  at  the  meeting.  Per- 
person  time  limits  for  oral  statements 
may  be  set  to  allow  all  interested 
persons  an  opportunity  to  speak. 

Summary  minutes  of  council 
meetings  are  maintained  at  the  Bureau 
of  Land  Management  Offices  in  Grand 
Junction  and  Craig,  Colorado.  They  are 
available  for  public  inspection  and 
reproduction  during  regidar  business 


hours  within  thirty  (30)  days  following 
the  meeting. 

Dated:  December  8.  19OT. 
Richard  Aitiand, 

Acting  Center  Manager.  North  west  Center. 
IFR  Doc.  99-32291  Filed  12-13-99;  8:45  ami 

mUMO  CODE  4110-70-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  ot  Land  Management 

[OR-020-1020-Oe;  0-0038) 

Meeting;  Southeast  Oregon  Resource 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Bums  District. 
ACnON:  Meeting  notice  for  the  Southeast 
Oregon  Resource  Advisory  Council. 

summary:  The  Southeast  Oregon 
Resource  Advisory  Council  will  meet  at 


the  Best  Western  Vista  inn,  2645  Airport 
Way,  Boise,  Idaho.  &om  8:00  a.m.  to 
4:15  p.m..  Mountain  Standard  Time 
(MST),  on  Monday,  January  24.  2000, 
from  8:00  a.m.  to  12:00  p.m.  on 
Tuesday.  January  25,  2000.  Topics  to  be 
discussed  by  the  Council  include  Sage 
Grouse  Listing,  Bully  Creek  Landscape 
Management  Project,  Great  Basin 
Restoration  Initiative,  Updates  on 
Steens  Legislation,  Steens  Wilderness, 
Southeastern  Oregon  Resource 
Management  Plan,  Lakeview  ResouiGe 
Management  Plan,  Interior  Columbia 
Management  Plan,  Prescribed  Fire,  and 
such  other  matters  as  may  reasonably 
come  before  the  Council.  The  entire 
meeting  is  open  to  the  public.  Public 
comment  is  scheduled  for  11:30  a.m.  to 
12:00  p.m.  MST  on  Monday,  January  24, 
2000. 

The  Southeast  Oregon  Resource 
Advisory  Council  will  meet  on  the 
following  dates  in  the  year  2000: 


Date 

Place 

Location 

01/24-25/2000 

Best  Western  Vista  Inn  

Treasure  Valley  Community  College 

Bums  District  Oflice.  BLM  

Ukeview  Distnct  Office.  BLM 

Boise  Idaho 

04/1 3-1 4/2000  - - 

Ontario.  Oregon. 
Hines.  Oregon 
Lakeview.  Oregon. 

07/20-21/2000  

10/1^20/2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
Southeast  Oregon  Resource  Advisory 
Council  may  be  obtained  from  Holly 
LaChapelle,  Resource  Assistant,  Bums 
District  Office.  HC  74-12533  Highway 
20  West,  Hines.  Oregon,  97738,  (541) 
573-4501,  or  Ho^yy 

LaChappeIl@or.bim.gov  or  our  web  sites 
at 

http://www.or.blin.gov/Lakeview/ 
seorac/seorac.htm 

http://www.or.blm.gov/Vale/SEORAC/ 
somc.btm 
http://www.oT.blm.gov/Bums/mc.html 

Dated;  December  7.  1999. 
Thonus  H.  Oyer, 
District  Manager. 

IFR  Doc.  99-32367  Filed  12-13-99:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Submission  of  Study 
Package  to  Office  of  Management  and 
Budget;  Opportunity  for  Public 
Comment 

AGENCY:  Department  of  the  Interior. 
National  Park  Service. 
ACTION:  Notice  and  request  for 
comjnents. 


ABSTRACT:  The  National  Park  Service  is 
conducting  a  Comprehensive  Survey  of 
the  American  Public  to  assess  opinions 
and  attitudes  of  a  representative  sample 
of  the  American  public  regarding  the 
National  Park  System.  Data  will  be 
generalizable  at  the  regional  and 
national  level.  Visitor  and  Non-visitor 
siiTvey  instruments  will  be  utilized  to 
reach  the  following  objectives; 

(1)  Improve  National  Park  Service 
tmderstanding  of  the  general  public; 

(2)  Describe  public  views  about  parks 
and  park  management; 

(3)  Develop  a  baseline  to  monitor 
changes  in  public  opinion  over  time. 
summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  part  1320,  Reporting  and  Record 
Keeping  Requirements,  the  NFS  invites 
public  comment  on  the  proposed 
information  collection  request  (ICR). 
Comments  are  invited  on;  (1)  The  need 
for  the  information  including  whether 
the  information  has  practical  utility;  (2) 
the  accuracy  of  the  reporting  burden 
estimate:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  teciiniques  or  other  forms  of 
information  technology.  The  purpose  of 
the  proposed  ICR  is  to  survey  opinions 


and  attitudes  of  the  general  public.  This 
information  will  be  used  to  help  the 
staff  at  NPS  develop  appropriate 
policies. 

There  were  no  public  comments 
received  as  a  result  of  publishing  in  the 
Federal  Register  a  60  day  notice  of 
intention  to  request  clearance  of 
information  collection  for  this  survey. 
DATES:  Public  comments  will  be 
accepted  on  or  before  January  13,  2000. 
SEND  COMMENTS  TO:  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  Desk  Officer  for  the 
Interior  Department,  Office  of 
Management  and  Budget,  Washington, 
DC  20530.  Please  also  send  comments  to 
Frederic  1.  Solop.  Ph.D.,  Principal 
Investigator,  Social  Research  Laboratory, 
Northern  Arizona  University,  P.O.  Box 
15301,  Flagstaff.  AZ  86011. 

Public  comments,  including  names 
and  addresses  of  respondents,  may  be 
made  available  for  public  review. 
Individual  respondents  may  request  that 
their  address  be  withheld  from  the 
public  comment  record.  This  will  be 
honored  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
wliich  a  respondent's  identity  would  be 
withheld  from  the  public  comment 
record,  as  allowable  by  law.  If  you  wish 
to  withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment. 


Anonymous  comments  will  not  be 
considered.  Comments  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  may  be 
made  available  for  public  inspection  in 
their  entirety. 

Copies  of  the  proposed  ICR  can  be 
obtained  from  Frederic  I.  Solop,  Ph.D., 
Principal  Investigator,  Social  Research 
Laboratory,  Northern  Arizona 
University,  PO  Box  15301,  Flagstaff,  AZ 
86011. 

The  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  on  or  before  thirty 
days  from  date  of  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  STUDY  PACKAGE  SUBMITTED  FOR  OMB 
REVIEW,  CONTACT:  Frederic  1  Solop, 
phone;  520-523-3135. 
SUPPLEMENTARY  INFORMATION: 

Title:  Comprehensive  Survey  of  the 
American  Public. 
Form  Number:  Not  applicable. 
OMB  Number  To  be  assigned. 
Expiration  Date:  To  be  assigned. 
Type  of  Bequest:  Request  for  new 
clearance. 

Description  of  Need:  The  National 
Park  Service  needs  information  about 
the  attitudes  and  opinions  of  the  general 
public  for  planning  and  management 
purposes. 

The  proposed  information  to  be 
collected  irom  the  general  public  is  not 
available  from  existing  records,  sources, 
or  observations. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  a  representative  sample 
of  the  American  public  questions 
related  to  National  Park  System 
management. 

Description  of  Respondents:  A  general 
public  sample  will  be  randomly 
selected. 

Estimated  Average  Number  of 
Respondents:  3500. 

Estimated  Average  Number  of 
Responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  wUl  he  the  same  as  the 
number  of  respondents. 

Estimated  Average  Burden  Hours  Per 
Response:  13  minutes. 

Frequency  of  Response:  One  time  per 
respondent. 

Estimated  Annual  Reporting  Burden: 
758  hours. 


Dated;  December  9,  1999. 
Betsy  Chillenden, 

Information  Collection  Clearance  Officer, 
11 '/ISO  Adn\inislrative  Program  Center. 
National  Park  Service. 

IFR  Doc.  99-32344  Filed  12-13-99:  8:45  ami 
nuMQ  COOE  mo-TO-r 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  ot  Boundary  Revision,  Fort 
Moultrie  Unit  of  Fort  Sumter  National 
Monument.  South  Carolina 

SUMMARY:  Public  Law  80-504  (62  Stat. 
204)  dated  April  28. 1948.  authorized 
the  establishment  of  Fort  Sumter 
National  Monument.  Fort  Moultrie  was 
added  as  a  unit  of  Fort  Sumter  National 
Monument  in  1960  under  the  authority 
of  the  Historic  Sites  Act  of  1935  (49  Stat. 
666).  Sections  7(c)(1)  and  7(ii)  of  the 
Land  and  Water  Conservation  Fund  Act. 
as  amended  bv  the  Act  of  June  10. 1977 
(Pub.  L.  95-42.  91  Stat.  210).  and  the 
Act  of  November  12. 1996  (Pub.  L.  104- 
333. 110  Stat.  4194)  hirther  authorized 
the  Secretary  to  make  minor  revision  in 
the  boundaries  whenever  the  Secretary 
of  the  Interior  determines  that  it  is 
necessary  for  the  preservation, 
protection,  interpretation  or 
management  of  an  area. 

Notice  is  given  that  the  boundary  of 
the  Fort  Moultrie  Unit  of  Fort  Siunter 
National  Monument  has  been  revised 
pursuant  to  the  above  Acts  to 
encompass  lands  described  as  foUows: 

A  tract  of  land  located  in  the  Town  of 
Sullivans  Island,  Charleston  County, 
South  Carolina,  more  particularly 
described  as  follows; 

Beginning  at  an  iron  monument  set  at 
the  Southeast  comer  of  the  intersection 
of  Middle  Street  and  Station  12  Street; 

Thence  with  the  southern  right-of- 
way  of  Middle  Street  S  83°  31'  22"  E, 
92.57  feet  to  a  concrete  bound  marking 
lands  of  the  United  States  of  America; 

Thence  with  lands  of  said  United 
States  of  America  S  16°  46'  50"  W, 
125.35  feet  to  a  concrete  boimd: 

Thence  continuing  N  76°  33'  09"  W. 
82.39  feet  to  a  concrete  bound  on  the 
eastern  right-of-way  of  said  Station  12 
Street: 

Thence  with  the  right-of-way  of  said 
Station  12  Street  N  12°  20'  E,  113.93  feet 
to  the  point  beginning. 
Containing  0.24  acres,  more  or  less. 
Being  all  of  the  same  propert)' 
conveyed  by  Judson  C.  Spence  and 
Mary  T.  Spence  to  Osceola  &  Company, 
by  deed  dated  June  1.  1998.  Recorded  in 
Deed  Book  S304.  Page  693.  RMS  Office. 
Charleston  County.  South  Carolina. 


Reference  is  made  to  survey  done  by 
Charles  F.  Dawley.  Licensed  Surveyor 
dated  September  1 ,  1999. 

A  map  ef  the  area  (drawing  392/ 
92002A)  is  on  file  and  available  for 
inspection  in  the  Land  Resources 
Program  Center.  Southeast  Regional 
Office.  100  Alabama  Street.  S.W.. 
Atlanta.  Georgia  30303.  and  in  the 
Offices  of  the  National  Park  Service. 
Department  of  the  Interior.  Washington. 
DC  20240. 

Dated;  December  8. 1999. 
Robert  Stanton, 
Director.  Sational  Park  Service. 
IFR  Doc.  99-32343  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  THE  tNTERIOR 

National  Park  Service 

Northeast  Region/Boston  Support 
Office 

In  accordance  vrith  Public  Law  103- 

332.  the  National  Park  Service 
announces  that  the  draft  special 
resource  study  of  the  Lake  Champlain 
Valley,  including  an  environmental 
assessment,  is  available  for  public 
review  and  comment. 

A  special  resource  study  is  used  by 
the  National  Park  Service  to  evaluate  a 
resource  for  national  significance  and  to 
assess  its  suitability  and  feasibility  for 
possible  federal  designation  and  further 
National  Park  Service  involvement. 
Based  on  the  results  of  this  assessment. 
the  study  presents  a  range  of  possible 
management  alternatives. 

The  draft  special  resource  study  of  the 
Lake  Champlain  Valley  is  available  for 
review  at  most  local  libraries  throughout 
the  Lake  C3iamplain  region  of  New  York 
and  Vermont.  Copies  are  also  available 
fr^m  W.  Douglas  Lindsay, 
Superintendent.  Saratoga  National 
Historical  Park.  648  Route  32. 
SUUwater.  NY,  12170:  or  from  Philip  B. 
Huffinan,  a  National  Park  Service 
contractor.  82  Church  Street. 
Burlington.  VT.  05401.  For  further 
information,  call  Saratoga  National 
Historical  Park  at  518/664-9821.  ext. 
206:  or  Mr.  Huffinan  at  802/865-4523. 
Written  comments  will  be  accepted 
through  March  1 .  2000  at  Boston 
Support  Office.  National  Park  Service, 
15  State  Street,  Boston,  MA  02109.  Attn: 
Larry  Lowenthal. 
Sandra  Cortielt, 

Acting  Superintendent.  Boston  Suppporl 
Office. 

IFR  Doc  99-32342  Filed  12-13-49:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policv,  28  CFR  50.7.  and  in  accordance 
vrith  Section  122(d)(2)  of  CERCLA,  42 
U.S.C.  9e22(d)(2).  notice  is  hereby  given 
that  a  proposed  consent  Decree  in 
United  States  v.  BP  Amoco  PLC.  et  al.. 
Civil  Action  No.  4-9»-CV-10671,  was 
lodged  on  November  29,  1999.  with  the 
United  States  District  Court  for  the 
Southern  District  of  Iowa. 

The  Consent  Decree  settles  an  action 
brought  under  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607,  to 
recover  costs  incurred  in  connection 
vdlh  Operable  Units  2  and  4  at  the  Site. 
The  Defendants  are  BP  Amoco  PLC. 
Chevron  Chemical  Company.  Bayer 
Corporation,  Monsanto  Company,  and 
Shell  Oil  Company.  The  Consent  Decree 
provides  that  the  Defendant?  will  pay 
the  United  States  S2.51 3.808  for 
response  costs  incurred  in  conducting 
response  activities  al  the  Des  Moines 
TCE  Site.  Operable  Units  2  and  4, 
located  in  Des  Moines.  Iowa. 

The  Department  of  lustice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Enviroimient  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v,  BP 
Amoco  PLC,  et  al..  DOJ  Ref.  #90-11-3- 
1138A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Southern  District  of 
Iowa  U.S.  Courthouse  Annex,  2nd  Fl., 
110  East  Court.  Des  Moines.  Iowa  50309; 
and  the  Region  VH  Office  of  the 
Environmental  Protection  Agency,  726 
MiimBSOta  Avenue.  Kansas  City.  KS 
66202.  A  copy  of  the  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611. 
Washington.  DC.  20044-7611.  hi 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  S8.7S  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section , 
Environment  and  Natural  Resources  Division. 
IFR  Doc,  99-32326  Filed  12-13-99: 8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50  7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
I'nited  States  v.  HPS6-R.  Inc.  Case  No. 
7:99-CV-222-BR(l)  (E.D.N.C).  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of  North 
Carolina  on  November  22. 1999.  The 
proposed  Consent  Decree  concerns 
alleged  violations  of  sections  301(a)  and 
404  of  the  Clean  Water  Act,  33  U.S.C. 
1311(a)  and  1344.  resulting  from 
Defendant's  unauthorized  discharge  of 
dredged  and/or  fill  material  into  waters 
of  the  United  States  at  the  Phillips- 
Sabiston  Estate  in  Onslow  County, 
North  Carolina. 

The  proposed  Consent  Decree  would 
require  the  payment  of  a  civil  penally  of 
$85,000  and  preservation  of  100  acres  of 
wetlands  as  a  supplemental 
environmental  project. 

The  United  States  Department  of 
Justice  will  receive  written  comments 
relating  to  the  proposed  Consent  Decree 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice. 
Comments  should  be  addressed  to  S. 
Randall  Humm,  Attorney,  United  States 
Department  of  Justice,  envirorunental 
Defense  Section,  PO  Box  23986, 
Washington.  D.C.  20026-3986.  and 
should  refer  to  United  States  v.  HPSS-R. 
Inc.  Case  No.  7;99-CV-222-BR(l) 
(E.D.N.C.). 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office.  United 
States  District  Court  for  the  Eastern 
District  of  North  Carolina.  310  New 
Bern  Avenue.  Federal  Building,  5th 
Floor,  Raleigh.  North  Carolina. 
LeUtja  I.  Grishaw. 

Chief.  Environmental  Defense  Section. 
En  vironment  and  Natural  Resources  Division. 
United  States  Department  of/ustice. 
IFR  Doc.  9»-32327  Filed  12-11-99:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  AlliedSlgnal  Inc.  and 
Honeywell  Inc.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(b)-(h).  that  a  proposed 
Final  ludgment.  Hold  Separate 
Stipulation  and  Order,  and  Competitive 
Impact  Statement  have  been  filed  with 
the  United  States  District  Court  for  the 


District  of  Columbia.  Washington.  DC. 
in  United  States  v.  AlliedSignal  Inc  and 
Honevwelt  Inc..  Case  No.  1 :99  CV  02959 
(PLF)'. 

On  November  8. 1999.  the  United 
States  filed  a  Complaint,  which  alleged 
that  AlliedSignal 's  proposed  merger 
with  Honeywell  would  violate  Section  7 
of  the  Clayton  Act.  15  U.S.C.  18.  by 
substantially  lessening  competition  in 
the  traffic  alert  and  collision  avoidance 
.systems  ('"TCAS  ")  market,  the  search 
and  surveillance  weather  radar 
("SSWR")  market,  the  reaction  and 
momentum  wheel  market,  and  the 
inertia)  systems  market.  The  proposed 
Final  Judgment,  filed  on  November  8, 
1999,  requires  AlliedSignal  and 
Honeywell  to  divest  the  TCAS  business 
of  Honeywell  located  in  Glendale, 
Arizona;  the  SSWR  business  of 
AlliedSignal  located  in  Olathe.  Kansas; 
the  space  and  navigation  business  of 
AlliedSignal  located  in  Teterboro.  New 
Jersey;  the  mechanical  rate  gyroscope 
business  of  Allied  Signal  located  in 
Cheshire,  Connecticut,  and  a  related 
repair  business  in  Newark  Ohio;  the 
microSCIRAS  technology  business  of 
AlliedSignal  located  in  Redmond, 
Washington,  or.  in  the  alternative,  the 
micro-electro-mechanical  system 
inertial  sensor  business  of  Honeywell 
located  in  Miimeapolis  and  Plymouth, 
Mirmesota;  and  the  AlliedSignal 
micromachined  silicon  accelerator  and 
micromachined  accelerometer 
gyroscope  technology  business. 

Public  comment  is  invited  within  the 
statutory  60-day  conunent  period.  Such 
comments  and  responses  thereof  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  J.  Robert  Kramer  II,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
U,S,  Department  of  Justice,  1401  H. 
Street,  NW.  Suite  3000.  Washington,  DC 
20530  (telephone:  (202)  307-0924). 
Constance  K.  Robinson, 
Director  of  Operations  b-  Merger  Enfon:ement. 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  agreed  by 
and  between  the  undersigned  parties, 
subject  to  approval  and  entry  by  the 
Court,  that: 

I.  DefiniUons 

As  used  in  this  Hold  Separate 
Stipulation  and  Order: 

A.  "United  Slates  "  means  plaintiff 
United  States  of  America. 

B.  "DoD"  means  the  United  States 
Department  of  Defense. 

C.  "AlliedSignal"  means  defendant 
AlliedSignal  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Morristown,  New  Jersey,  and  its 
successors,  assigns,  subsidiaries. 


divisions,  groups,  affiliates, 
partnerships  and  joint  ventures,  and 
directors,  officers,  managers,  agents,  and 
employees. 

D.  "Honeywell"  means  defendant 
Honeywell  Inc.,  a  Delaware  corporation 
with  its  headquarters  in  Mirmeapolis, 
Minnesota,  and  its  successors,  assigns, 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  and  directors,  officers, 
managers,  agents,  and  employees. 

E.  "TCAS  Business"  means  the  traffic 
alert  and  collision  avoidance  systems 
("TCAS")  business  of  Honeywell,  as 
defined  in  the  proposed  Final  Judgment 
filed  in  this  case. 

F.  "SSWR  Business"  means  the  search 
and  surveillance  weather  radar 
("SSWR")  business  of  AlliedSignal,  as 
defined  in  the  proposed  Final  Judgment 
filed  in  this  case. 

G.  "Teterboro  Business"  means 
AlliedSignal's  entire  Space  and 
Navigation  business  in  Teterboro,  New 
Jersey,  as  defined  in  the  proposed  Final 
Judgment  filed  in  this  case. 

H.  "Cheshire  Business"  means  the 
entire  business  of  AlliedSignal  in 
Cheshire,  Connecticut  that  produces 
mechanical  inertial  measurement  units 
and  components,  as  defined  in  the 
proposed  Final  Judgment  filed  in  this 
case. 

I.  "AlliedSignal  Micro  SCIRAS 
Business"  means  the  micro  SCIRAS 
business  of  AlliedSignal,  as  defined  in 
the  proposed  Final  Judgment  filed  in 
this  case. 

J.  "HoneN-well  MEMS  Business" 
means  the  micro-electro-mechanical 
systems  ("MEMS")  business  of 
Honeywell,  as  defined  in  the  proposed 
Final  Judgment  filed  in  this  case. 

K.  "AlliedSignal  MSA  and  MAG 
Technology  Business"  means  the 
business  owned  by  AlliedSignal  and 
relating  directly  to  the  "Micromachined 
Silicon  Accelerometer  CMSA')"  and  the 
"Micromachined  Accelerometer 
Gyroscope  ('MAG')",  as  defined  in  the 
proposed  Final  Judgment  filed  in  this 
case. 

L.  "Divested  Businesses"  means  the 
TCAS  Business,  the  SSWR  Business,  the 
Teterboro  Business,  the  Cheshire 
Business,  the  AlliedSignal  Micro 
SCIRAS  Business  (or,  as  provided  in  the 
proposed  Final  Judgment  filed  in  this 
case,  the  Hone>'weU  MEMS  Business), 
and  the  AlliedSignal  MSA  and  MAG 
Technology  Business. 

M.  "Post-merger  Company"  means 
that  company  resulting  from  the  merger 
of  defendants  AlliedSignal  and 
Honeywell,  in  accordance  with  the 
terms  contained  in  the  proposed  Final 
ludgment  in  this  case. 
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N.  "Merger  Agreement"  means  the 
Agreement  and  Plan  of  Merger  entered 
into  by  AlliedSignal  and  Honej-well  on 
June  4. 1999.  and  any  subsequent 
agreeraenl  relating  to  or  amending  the 
June  4, 1999  agreement. 

II.  Objectives 

The  proposed  Final  Judgment  filed  in 
this  case  is  meant  to  ensine  prompt 
divestiture  by  defendants  of  the 
Divested  Businesses  for  the  purposes  of 
creating  viable  competitors  in  the 
innovation,  development,  production, 
marketing  and  sale  of  the  products  of 
the  Divested  Businesses  and  to  remedy 
the  effects  that  the  United  States  alleges 
would  otherwise  resuh  from  defendants' 
proposed  merger.  This  Hold  Separate 
Stipulation  and  Order  ensures  the 
timely  and  complete  transfer  of  the 
Divested  Businesses  and  maintains  each 
of  the  Divested  Businesses  as  an 
independent,  viable  competitor  until  the 
divestitures  are  complete. 

m.  Jurisdiction  and  Venue 

The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

IV.  Compliance  With  and  Entry  of 
Proposed  Final  Judgment 

A.  The  parties  stipulate  that  a 
proposed  Final  Judgment  in  the  form 
attached  hereto  as  Exhibit  A  may  be 
filed  with  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16).  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that  the 
United  Stales  has  not  withdrawn  its 
consent,  which  it  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
defendants  and  by  filing  thai  notice 
with  the  Court. 

B.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment,  pending  the 
Judgment's  entry  by  the  Court,  or  until 
expiration  of  time  for  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  dale  of  the  signing  of  this  Hold 
Separate  Stipulation  and  Order  by  the 
parties,  comply  with  all  the  terms  and 
provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court. 

C.  Defendants  shall  not  consummate 
the  transaction  sought  to  be  enjoined  by 


the  Complaint  herein  before  the  Court 
has  signed  this  Hold  Separate 
Sti_pulation  and  Order. 

D.  This  Hold  Separate  Stipulation  and 
Order  shall  apply  with  equiU  force  and 
effect  to  any  amended  proposed  Final 
Judgment  agreed  upon  in  writing  bv  the 
parties  and  submitted  to  the  Court 

E.  hi  the  event  (1)  The  United  States 
has  withdrawn  its  consent,  as  provided 
in  Section  1V(A)  above,  or  (2)  The 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Hold  Separate 
Stipulation  and  Order,  the  time  has 
expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the' proposed 
Final  ludgment,  and  the  CJ3urt  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Hold  Separate  Stipulation  and  Order, 
and  the  making  of  this  Hold  Separate 
Stipulation  and  Order  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

F.  Defendants  represent  that  the 
divestitures  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  mistake,  hardship  or  difficulty 
of  compliance  as  grounds  for  asking  the 
Court  to  modify  any  of  the  pronsions 
contained  therein. 

V.  Hold  Separate  Provisioiu 

A.  Defendants  shall  expressly 
undertake  to  compete  with  each  of  the 
Divested  Businesses  in  the  applicable 
market  in  the  exercise  of  their  be-st 
judgments  and  without  regard  to  the 
Merger  Agreement,  as  if  the  Post-merger 
Company  and  the  Divested  Businesses 
were  in  all  respects  separate  and 
independent  business  entities. 

B.  Defendants  shall  preserve, 
maintain,  and  operate  each  of  the 
Divested  Businesses  as  an  independent 
competitor  with  management,  research, 
development,  production,  sales  and 
operations  held  entirely  separate, 
distinct  and  apart  fr^m  the  other 
businesses  of  defendants.  None  of  the 
Divested  Businesses  shall  coordinate  its 
innovation,  development,  production, 
marketing  or  sales  with  that  of  the  Post- 
merger  Company,  except  to  the  limited 
extent  provided  in  V(D)  below,  or  to 
provide  the  accoimting,  management 
information  services  or  other  necessary- 
support  functions  afforded  by 
AlliedSignal  or  Hone>'well  prior  to  the 
merger.  Within  fifteen  (15)  days  of  the 
entering  of  this  Hold  Separate 
Stipulation  and  Order,  defendants  shall 
inform  the  United  States  and  DoD  of  the 
steps  taken  to  comply  with  this 
provision. 
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C.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  each  of  the 
Divested  Businesses  will  be  maintained 
and  operated  as  an  independent, 
ongoing,  and  economically  viable  and 
active  competitor  in  the  innovation, 
research  and  development,  production, 
and  sale  of  products  it  develops, 
produces,  and  sells:  that  all  planned 
innovation,  research,  and  product 
development  be  continued;  that  the 
management  of  each  of  the  Divested 
Businesses  will  not  be  influenced  by 
defendants;  and  that  the  books,  records, 
competitively  sensitive  sales,  marketing 
and  pricing  information,  and  decision- 
making associated  with  each  of  the 
Divested  Businesses,  including  the 
performance  and  decision-making 
functions  regarding  internal  innovation, 
research  and  development,  sales  and 
pricing,  will  be  kept  separate  and  apart 
from  the  business  of  the  Post-merger 
Company.  Defendants'  influence  over 
each  of  the  Divested  Businesses  shall  be 
limited  to  that  necessary  to  carry  out 
their  obligations  under  this  Hold 
Separate  Stipulation  and  Order  and  the 
proposed  Final  Judgment. 

D.  Defendants  shall  provide  and 
maintain  sufficient  working  capital  to 
maintain  each  of  the  Divested 
Businesses  as  economically  viable, 
ongoing  businesses,  consistent  with 
current  business  plans. 

E.  Defendants  shall  provide  and 
maintain  sufGcient  lines  and  sources  of 
credit  to  maintain  each  of  the  Divested 
Businesses  as  economically  viable, 
ongoing  businesses. 

P.  Defendants  shall  maintain  OD 
behalf  of  each  of  the  Divested 
Businesses  in  accordance  with  sound 
dccounting  practices,  separate,  true  and 
complete  Bnancial  ledgers,  books  and 
records  reporting  the  assets,  liabilities, 
expenses,  revenues  and  income  of  each 
of  the  Divested  Businesses  on  a  periodic 
basis,  such  as  the  last  business  day  of 
each  month,  consistent  with  past 
practices. 

G.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales 
and  revenues  of  each  of  the  Divested 
Businesses  and  shall  maintain  at  1998 
or  previously  approved  levels  for  1999. 
whichever  are  higher,  all  internal 
research  and  development  funding, 
promotional,  advertising,  sales, 
technical  assistance,  marketing,  and 
merchandising  support  for  products 
produced  or  under  development  of  each 
of  the  Divested  Businesses. 

H.  Defendants  shall  not  sell,  lease, 
assign,  transfer  or  otherwise  dispose  of. 
or  pledge  as  collateral  for  loans,  assets 
that  may  be  required  to  be  divested 
pursuant  to  the  proposed  Final 
judgment  filed  in  this  case. 


I.  Defendants  shall  preserve  the  assets 
that  may  be  required  to  be  divested 
pursuant  to  the  proposed  Final 
ludgment  filed  in  this  case  in  a  state  of 
repair  equal  to  their  state  of  repair  as  of 
the  date  of  this  Hold  Separate 
Stipulation  and  Order,  ordinary  wear 
and  tear  excepted,  and  shall  maintain 
and  adhere  to  normal  repair  and 
maintenance  schedules  for  these  assets. 

J.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Hold  Separate  Stipulation  and 
Order,  defendants  shall  not  transfer  or 
terminate  any  employee  who,  on  the 
date  of  the  filing  of  the  Complaint  in 
this  mater,  works  for  any  of  the  Divested 
Businesses,  or  alter,  to  the  detriment  of 
any  such  employee,  the  employee's 
current  employment,  benefits,  or  salary 
agreement. 

K.  Until  such  lime  as  this  Hold 
Separate  Stipulation  and  Order  is 
terminated,  defendants  shall  not  change 
the  management  of  any  of  the  Divested 
Businesses,  except  in  the  ordinary 
course  of  business.  The  TCAS  Business 
shall  be  managed  by  Joseph  Hoffman; 
the  SSWR  Business  shall  be  managed  by 
Walter  Mores;  the  Teterboro  Business 
shall  be  managed  by  Christopher  D. 
Clayton;  the  dheshire  Business  shall  be 
managed  by  Wavne  R.  Demmons;  the 
AlliedSignal  Mi'croSCRIRAS  Business 
and  the  AlliedSignal  MSA  and  MAG 
Technologj'  Business  shall  be  managed 
by  Randy  Sprague;  and  the  Honeywell 
MEMS  Business  shall  be  managed  by 
David  S.  Willils.  Each  identified 
manager  shall  have  complete  managerial 
responsibility  for  his  respective 
Divested  Business,  subject  to  the 
provisions  of  this  Hold  Separate 
Stipulation  and  Order  and  the  proposed 
Final  Judgment.  In  the  event  that  any 
identi£ed  manager  of  any  of  the 
Divested  Businesses  is  unable  to 
perform  his  duties,  defendants  shall 
appoint  a  replacement  within  ten  (10) 
days  from  the  current  management  of 
the  applicable  Divested  Business, 
subject  to  DOJ  approval.  Should 
defendants  fail  to  appoint  a  replacement 
acceptable  to  the  DO|  within  ten  (10) 
working  days,  the  DOJ,  after 
consultation  with  OoD,  shall  appoint  a 
replacement. 

L.  Defendants  shall  take  no  action  that 
would  interfere  vtith  the  ability  of  the 
trustees  appointed  pursuant  to  the 
proposed  Final  Judgment  filed  in  this 
case  to  complete  the  divestitures 
required  by  that  Final  Judgment. 

M.  Defendants  shall  ensure  to  the 
satisfaction  of  DoD  that  the  operations 
of  each  of  the  Divested  Businesses, 
including  its  support  of  DoD  programs, 
not  be  disrupted  during  the  required 
divestitures. 


N.  This  Hold  Separate  Stipulation  and 
order  shall  remain  in  effect  until  all  of 
the  divestitures  required  by  the 
proposed  Final  ludgment  flled  in  this 
case  are  complete  or  until  further  Order 
of  the  Court. 

Dated:  November  8.  1999. 

For  Plaintiff  United  Stales  of  America: 
Michael  K.  Hammaker. 
DCBar»2336S4.  U.S.  Department  oflustice. 
Antitm!:t  Division,  Litigation  U.  Suite  300O. 
Washington.  D.C.  20005,  {202)  307-0924. 

For  Defendant  AlliedSignal  Inc.: 
William  J.  Kolasky. 

DCBar»217S39.  Wilmer.  Cutler B- Pickering. 
244S  M  Street,  NW,  Washington,  DC 20037. 
202-663-6357. 

For  Defendant  Honeywell  Inc.: 
C.  Benjamin  Crisman.  It.. 
DC  Bart240t3S,  Skadden.  Arps.  Slate. 
Meagher  S-  Flom  UP.  t440  New  York  Avenue. 
NIV.  Washington,  DC 20005,  202-371-7330. 

11  Is  So  Ordered  by  the  Court,  this 

day  of  November.  1999. 

United  States  District  Judge 

Forties  Entitled  to  Notice  of  Entry  of 
Order. 

Counsel  for  Plaintiff  United  States  of 
America. 

Michael  K.  Hammaker.  U.S.  Department  of 
Justice.  Antitnisl  Division,  Suite  3000. 1401 
H  Sueet,  NW.  Washington.  D.C.  20503. 

Counsel  for  Defendant  AlliedSignal  Inc. 

William  |.  Kolasky. 

Wilmer,  Cutler  S-  Pickering.  2445  M  Street. 

NW,  Woshinffon,  DC20037. 

Counsel  for  Honeywell  Inc. 

C.  Benjamin  Oisman.  Jr.. 
Skadden.  Arps.  Slate,  Meagher  8-  Flom  LLP, 
1 440  New  York  Avenue,  ,VW,  Washington, 
DC  20005 

Final  ludgment 

Whereas,  plaintiff,  the  United  States 
of  America  ("United  States"),  and 
defendants  AlliedSignal  Inc.  and 
Honeywell  Inc..  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein;  , 

And  Whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  ludgment  pending  its  approval  by 
the  Court; 

And  Whereas,  the  essence  of  this 
Final  judgment  is,  in  the  event  of  a 
merger  between  the  defendants,  the 
prompt  and  certain  divestiture  of  the 
businesses  identified  below  to  assure 
that  competition  is  not  substantially 
lessened: 


And  Whereas,  the  United  Slates 
requires  defendants  to  make  the 
divestitures  ordered  herein  for  the 
purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint; 

And  Whereas,  defendants  have 
represented  to  the  United  States  that  the 
divestitures  ordered  herein  can  and  will 
be  made  promptly  and  that  defendants 
later  will  raise  no  claim  of  hardship  or 
difficulty  as  groimds  for  asking  the 
Court  to  modify  any  of  the  divestiture 
provisions  contained  below; 

Now.  Therefore,  before  taking  any 
testir  my,  and  without  trial  or 
adjuQication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  ii  is  hereby  Ordered.  Adjudged, 
and  Decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jiuisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants,  as 
hereinafter  defined,  under  Section  7  of 
the  Clayton  Act,  as  amended  (15  U.S.C. 
18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "AlliedSignal"  means  defendant 
AlliedSignal  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
MorrLstovra.  New  Jersey,  and  includes 
its  successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  joint  ventures, 
directors,  officers,  managers,  agents,  and 
employees. 

B.  ""Honeywell "  means  defendant 
Honeywell  Inc.,  a  Delaware  corporation 
with  its  headquarters  in  Minneapolis. 
Minnesota,  and  includes  its  successors 
and  assigns,  and  its  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships,  joint  ventures,  directors, 
officers,  managers,  agents,  and 
employees. 

C.  "DoD"  means  the  United  States 
Department  of  Defense. 

D.  "TCJ\S  Business  "  means  the  traffic 
alert  and  collision  avoidance  systems 
("TCAS")  business  of  Honeywell,  which 
it  operates  at  its  Clendale  and  Phoenix. 
Arizona  facilities.  The  TCAS  Business 
does  not  include  the  building  or  related 
fixtures  housing  the  Glendale  and 
Phoenix  operations.  The  TCAS  Business 
includes,  but  is  not  limited  to, 
Honeywell's  TCAS  D  computer.  TCAS 
2000  computer,  TCAS  1500  computer 
(still  under  development),  TCAS 
directional  antenna,  dedicated  TCAS 
controller,  and  the  dedicated  TCAS 
display  ("TCAS  System")  and  all 
employees  listed  in  Confidential 
Attachment  A.  Also  included,  as 
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common  to  the  TCAS  System  and  other 
systems  of  Honeywell,  are  the  Vertical 
Speed  Indicator/Traffic  Resolution 
Advisory  ("VSI/TRA").  pressure 
transducer  and  ARINC  Diversity/Mode 
S  transponder  used  with  the  basic  TCAS 
System,  and  the  following: 

(1)  All  tangible  assets  used  in  the 
TCAS  Business,  including,  but  not 
limited  to.  research  and  development 
activities;  all  manufacturing  equipment 
and  fixed  assets,  personal  property, 
inventory,  office  furniture,  materials, 
supplies,  and  other  tangible  property 
used  in  the  TCAS  Business;  all  licen.ses. 
permits  and  authorizations  issued  by 
any  governmental  organization  for  the 
TCL^S  Business;  all  contracts,  teaming 
arrangements,  agreements,  leases, 
commitments  and  understandings  of  the 
TCAS  Business,  including  supply 
agreements;  all  customer  lists  and  credit 
records;  all  other  records  of  the  TCAS 
Business;  and.  at  the  purchaser's 
request,  a  lease  to  any  real  property 
cunendy  utilized  for  the  TCAS 
"Business; 

(2)  Any  and  all  intangible  assets  used 
in  the  Tt^AS  Business,  including,  but 
not  limited  to.  (a)  All  intellectual 
property  rights  used  exclusively  in  the 
TCAS  Business,  (b)  With  respect  to  all 
other  intellectual  property  rights  used  in 
both  the  TCAS  Business  and  other 
Honeywell  businesses,  a  transferable, 
paid-up  license,  exclusive  in  the  TCAS 
Business  field  of  use; 

(c)  All  existing  licenses  and 
sublicenses  relating  exclusively  to  the 
TCAS  Business;  and  (d)  A  transferable, 
paid-up  sublicense,  exclusive  in  the 
TCAS  Business  field  of  use.  to  all  other 
existing  licenses  and  sublicenses 
relating  to  the  TCAS  Business. 
Intellectual  property  rights  comprise, 
but  are  not  limited  to,  patents, 
copyrights,  technical  information, 
computer  software  and  related 
documentation,  know-how.  trade 
secrets,  drawings,  blueprints,  designs, 
design  protocols,  specifications  for 
materials,  parts  and  devices,  safety 
procedures  for  the  handling  of  materials 
and  substances,  quality  assurance  and 
control  procedures,  design  tools  and 
simulation  capability,  manuals,  and  all 
research  data  concerning  historic  and 
current  research  and  development 
efforts  relating  to  the  TCAS  Business, 
including,  but  not  limited  to.  designs  of 
experiments,  and  the  results  of 
successful  and  unsuccessful  designs  and 
experiments  (Intellectual  property  does 
not  include  the  mark  HOrJEYWELL). 

E.  "SSWR  Business"  means  the  seartih 
and  surveillance  weather  radar 
("SSWR")  business  of  AlliedSignal. 
which  it  operates  at  its  Olathe.  Kansas 
facility.  The  SSWR  Business  does  not 


include  the  building  or  related  fixtures 
housing  the  Olathe  operations.  The 
SSWR  Business  includes,  not  is  not 
limited  to.  AUiedSignal's  RDR-l4ao  and 
RDR-1500  product  lines,  all  employees 
listed  in  Confidential  Attachment  A. 
and  the  following: 

(1 )  All  tangible  assets  used  in  the 
SSWR  Business,  including,  but  not 
limited  to.  research  and  development 
activities;  all  manufacturing  equipment 
and  fixed  ajisets.  personal  property. 
invenlor>'.  office  furniture,  materials, 
supplies,  and  other  tangible  pruporiy 
used  in  the  SSWR  Business:  all  licenses, 
permits  and  authorizatioiu  issued  by 
any  governmental  organization  for  the 
SSWR  Business;  all  contracts,  teaming 
arrangements,  agreements,  leases, 
commitments  and  understandings  of  the 
SSWR  Business,  including  supply 
agreements;  all  customer  lists  and  credit 
records:  all  other  records  of  the  SSWR 
Business:  and,  at  the  purchasers 
request,  a  lease  to  any  real  property 
currently  utilized  for  the  SSWR 
Business; 

(2)  Any  and  all  intangible  assets  used 
in  the  SSWR  Business,  including,  but 
not  limited  to.  (a)  All  intellectual 
property  rights  used  exclusively  in  the 
SSWR  Business,  fb)  With  respect  to  all 
other  intellectual  property  rights  used  in 
both  the  SSWR  Business  and  other 
AlliedSignal  businesses,  a  transferable, 
paid-up  license,  exclusive  in  the  SSWR 
Business  field  of  use:  (c)  All  existing 
licenses  and  sublicenses  relating 
exclusively  to  the  SSWR  Business  and 
(d)  A  transferable,  paid-up  sublicense, 
exclusive  in  the  SSWR  Business  field  of 
use,  to  all  other  existing  licenses  and 
sublicenses  relating  to  the  SSVffi 
Business.  Intellectual  property  rights 
comprise,  but  are  not  limited  to.  patents, 
copyrights,  technical  information, 
computer  software  and  related 
documentation,  know-how.  trade 
secrets,  drawings,  blueprints,  designs, 
design  protocols,  specifications  for 
materials,  parts  and  devices,  safety 
procedures  for  the  handling  of  materials 
and  substances,  quality  assurance  and 
control  procedures,  design  tools  and 
simulation  capability,  manuals,  and  all 
research  data  concerning  historic  and 
current  research  and  development 
efforts  relating  to  the  SSWR  Business, 
including,  but  not  limited  to.  designs  of 
experiments,  and  the  results  of 
successful  and  unsuccessful  designs  and 
experiments  (Intellectual  property  does 
not  include  the  marks  AlliedSignal, 
Bendix  King,  or  Bendix). 

F.  "Teterboro  Space  and  Navigatiu/i 
Business  "  means  AUiedSignal's  entire 
Space  and  Navigation  Systems  business 
in  Teterboro.  New  jersey  (including  an 
option  to  buy  or  lease  the  facility  in 
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whicli  tlie  business  is  housed  or  to  lease 
a  portion  of  tlie  facility,  including 
fixtures  and  improvements).  The 
Teterboro  Space  and  Navigation 
Business  includes,  but  is  not  limited  to. 
ring  laser  gyroscopes  ("RLGs"),  fiber 
optic  gyroscopes  ("FOGs"),  inertial 
measurement  units,  reaction  and 
momentum  wheels,  control  moment 
gyroscopes,  star  sensors,  sun  shades, 
navigation  and  pointing  systems  and 
fire  control  systems.  The  Teterboro 
Space  and  Navigation  Business  does  not 
include  avionics  products,  avionics  test 
products,  the  rate  grade  mechanical 
inertial  measurement  units 
m.inufactured  in  Cheshire,  or  RLV 
(■reusable  launch  vehicle")  integration 
systems  (X-33  and  Kistler).  The 
teterboro  Space  and  Navigation 
Business  includes  all  employees  listed 
in  Confidential  Attachment  A,  and  the 
following: 

(1)  All  tangible  assets  used  in  the 
Teterboro  Space  and  Navigation 
Business,  including,  liut  not  limited  to. 
research  and  development  activities;  all 
manufacturing  equipment  and  fixed 
assets,  personal  property,  inventory, 
office  fumitiue,  materials,  supplies,  and 
other  tangible  property  used  in  the 
TBtert>oro  Space  and  Navigation 
Business:  all  licenses,  permits  and 
authorizations  issued  by  any 
governmental  organization  for  the 
Teterboro  Space  and  Navigation 
Business:  all  contracts,  teaming 
arrangements,  agreements,  leases, 
commitments  and  understandings  of  the 
Teterboro  Space  and  Navigation 
Business,  including  supply  agreements, 
all  customer  lists  and  credit  records; 
and  all  other  records  of  the  Teterboro 
Space  and  Navigation  Business; 

(2)  Any  and  all  intangible  assets  used 
in  the  Teterboro  Space  and  Navigation 
Business,  including,  but  not  limited  to, 
(a)  All  intellectual  property  rights  used 
exclusively  in  the  Teterboro  Space  and 
Navigation  Business,  (b)  With  respect  to 
all  other  intellectual  property  rights 
used  in  both  the  Teterboro  Space  and 
Navigation  Business  and  other 
AlliedSignal  businesses,  a  transferable, 
paid-up  license,  exclusive  in  the 
Teterboro  Space  and  Navigation 
Business  field  of  use:  (c)  All  existing 
licenses  and  sublicenses  relating 
exclusively  to  the  Teterboro  Space  and 
Navigation  Business;  and  (d)  A 
transferable,  paid-up  sublicense, 
exclusive  in  the  Tetertroro  Space  and 
Navigation  Business  field  of  use,  to  all 
other  existing  licenses  and  sublicenses 
relating  to  the  Teterboro  Space  and 
Navigation  Business.  Intellectual 
property  rights  comprise,  but  are  not 
limited  to.  patents,  copyrights,  technical 
information,  computer  software  and 


related  documentation,  know-how, 
trade  secrets,  drawings,  blueprints, 
designs,  design  protocols,  specifications 
for  materials,  parts  and  devices,  safety 
procediuBS  for  the  handling  of  materials 
and  substances,  quality  assurance  and 
control  procedures,  design  tools  and 
simulation  capability,  annuals,  and  all 
research  data  concerning  historic  and 
current  research  and  development 
efforts  relating  to  the  Teterboro  Space 
and  Navigation  Business,  including,  but 
not  limited  to,  designs  of  experiments, 
and  the  results  of  successful  and 
unsuccessful  designs  and  experiments 
(Intellectual  property  does  not  include 
the  mark  AUiedSignal). 

G.  "Cheshire  Business"  means  the 
entire  business  of  AlliedSignal  in 
Cheshire.  Coimecticul  that  produces 
rate-grade  mechanical  inertia! 
measurement  units  and  components. 
The  Cheshire  Business  includes,  but  is 
not  limited  to.  AlliedSignals  Newark, 
Ohio  repair  and  overhaul  business,  all 
employees  listed  in  Confidential 
Attachment  A.  and  the  following: 

(1)  All  tangible  assets  used  in  the 
Cheshire  Business,  including,  but  not 
limited  to,  research  and  development 
activities,  all  leases  for  real  property 
housing  the  Cheshire  and  Newark 
operations:  all  manufacturing 
eqtiipment  and  fixed  assets,  personal 
property,  inventory,  office  furniture, 
materials,  supplies,  and  other  tangible 
property  or  improvements  used  in  the 
Cheshire  Business;  all  licenses,  permits 
and  authorizations  issued  by  any 
governmental  organization  for  the 
Cheshire  Business;  all  contracts, 
teaming  arrangements,  agreements, 
leases,  conunitments  ana 
understandings  of  the  Cheshire 
Business,  including  supply  agreements, 
all  customer  lists  and  credit  records; 
and  all  other  records  of  the  Cheshire 
Business; 

(2)  Any  and  all  intangible  assets  used 
in  the  Cheshire  Business,  including,  but 
not  limited  to.  (a)  All  intellectual 
property  rights  used  exclusively  in 
conducting  the  Cheshire  Business,  (b) 
With  respect  to  all  other  intellectual 
property  rights  used  in  both  the 
Cheshire  Business  and  other 
AlliedSignal  businesses,  a  transferable, 
paid-up  license,  exclusive  in  the 
Cheshire  Business  field  of  use,  (c)  All 
existing  licenses  and  sublicenses 
relating  exclusively  to  the  Cheshire 
Business,  and  (d)  A  transferable,  paid- 
up  sublicense,  exclusive  in  the  Cheshire 
Business  field  of  use,  to  all  other 
existing  licenses  and  sublicenses 
relating  to  the  Cheshire  Business. 
Intellectual  property  rights  comprise, 
but  are  not  limited  to,  patents, 
copyrights,  technical  inforpation. 


computer  software  and  related 
documentation,  know-how,  trade 
secrets,  drawings,  blueprints,  designs, 
design  protocols,  specifications  for 
materials,  parts  and  devices,  safety 
procedures  for  the  handling  of  materials 
and  substances,  quality  assiu'ance  and 
control  procedures,  design  tools  and 
simulation  capability,  manuals,  and  all 
research  data  concerning  historic  and 
current  research  and  development 
efforts  relating  to  the  Cheshire  Business, 
including,  but  not  limited  to,  designs  of 
experiments,  and  the  results  of 
successful  and  unsuccessful  designs  and 
experiments  (Intellectual  property  does 
not  include  the  Mark  AlliedSignal). 

H.  "AlliedSignal  MicroSCIRAS 
Business"  means  the  MicroSCIRAS 
business  of  AlliedSignal.  which  it 
operates  at  its  Richmond.  Washington 
facility.  The  AlliedSignal  MicroSCIRAS 
Business  does  not  include  the  building 
or  related  fixtures  housing  the  Redmond 
MicroSCIRAS  operations.  Subject  to 
AlliedSignal's  reasonable  continued  use 
of  the  engineering  foundry  with  respect 
to  its  remaining  businesses,  the 
AlliedSignal  MicroSCIRAS  Business, 
but  is  not  limited  to,  the  right  to  use  the 
existing  silicon  engineering  foundry  at 
the  Redmond  facility;  an  option  to  lease 
the  existing  engineering  foundry  in 
Redmond,  and/or  an  option  to  purchase 
the  equipment  currently  in  or 
authorized  for  the  foundry,  on 
November  1,  2000  or  the  date  that 
AlliedSignal's  separate  silicon 
production  foundry  is  completed, 
whichever  occurs  first,  all  employees 
listed  in  Confidential  Attachment  A; 
and  the  following: 

(1)  All  tangible  assets  used  in  the 
AlliedSignal  MicroSCIRAS  Business, 
including,  but  not  limited  to,  research 
and  development  activities;  all 
manufacturing  equipment  and  fixed 
assets,  personal  property,  inventory, 
office  furniture,  materials,  supplies,  and 
other  tangible  property  used  in  the 
/UliedSignal  MicroSCIRAS  Business;  all 
licenses,  permits  and  authorizations 
issued  by  any  goveriunental 
organization  for  the  AlliedSignal 
MicroSCIRAS  Business;  all  contracts, 
teaming  arrangements,  agreements, 
leases,  commitments  and 
understandings  of  the  AlliedSignal 
MicroSCIRAS  Business,  including 
supply  agreements;  all  customer  lists 
and  credit  records;  and  all  other  records 
of  the  AlliedSignal  MicroSCIRAS 
Business; 

(2)  Any  and  all  intangible  assets  used 
in  the  AlliedSignal  MicroSCIRAS 
Business,  including,  but  not  limited  to, 
(a)  all  intellectual  property  rights  used 
exclusively  in  conducting  the 
AlliedSignal  MicroSCIRAS  Business,  (b) 


Federal  Register /Vol.  64,  No.  239 /Tuesday,  December  14,  1999 /Notices 


69789 


with  respect  to  all  other  intellectual 
property  rights  used  in  both  the 
AlliedSignal  MicroSCIRAS  Business 
and  other  AlliedSignal  businesses,  a 
transferable,  paid-up  license,  exclusive 
in  the  AlliedSignal  MicroSCIRAS 
Business  field  of  use;  (c)  all  existing 
licenses  and  sublicenses  relating 
exclusively  to  the  AlhedSignal 
MicroSCIRAS  Business;  and  (d)  a 
transferable,  paid-up  sublicense, 
exclusive  in  the  AlliedSignal 
MicroSCIRAS  Business  field  of  use,  to 
all  other  existing  licenses  and 
sublicenses  relating  to  the  AlliedSignal 
MicroSCIRAS  Business.  Intellectual 
property  rights  comprise,  but  are  not 
limited  to,  patents,  copyrights,  technical 
information,  maskwork  rights,  computer 
software  and  related  documentation, 
know-how.  trade  secrets,  drawings, 
blueprints,  designs,  design  protocols, 
specifications  for  materials,  parts  and 
devices,  safety  procedures  for  the 
handling  of  materials  and  substances, 
quality  assurance  and  control 
procedures,  design  tools  and  simulation 
capability,  manuals,  and  all  research 
data  concerning  historic  and  current 
research  and  development  efforts 
relating  to  the  AlliedSignal 
MicroSCIRAS  Business,  including,  but 
not  limited  to.  designs  of  experiments, 
and  the  results  of  successful  and 
unsuccessful  designs  and  experiments 
(Intellectual  property  does  not  include 
the  mark  AlliedSignal). 

1.  "Honeywell  MEMS  Business" 
means  the  entire  micro-electro- 
mechanical systems  ("MEMS")  inertial 
sensor  business  of  Honeywell,  located 
in  Minneapolis  and  Plvmouth. 
Mliuiesota.  The  Honeywell  MEMS 
Business  does  not  include  the  buildings 
or  related  fixtures  housing  the 
Minneapolis  and  Plymouth  operations. 
The  Hone)'well  MEMS  Business 
includes,  but  is  not  limited  to.  all 
employees  listed  in  Confidential 
Attachment  A  and  the  following: 

(1)  All  tangible  assets  used  in  the 
Honeywell  MEMS  Business,  including, 
but  not  limited  to,  research  and 
development  activities,  all 
manufacturing  equipment  and  fixed 
assets,  personal  property,  inventory, 
office  furniture,  materials,  supplies,  and 
other  tangible  property  used  in  the 
Honeywell  MEMS:  alflicenses.  permits 
and  authorizations  issued  by  any 
governmental  organization  for  the 
Honeywell  MEMS  Business;  all 
contracts,  teaming  arrangements, 
agreements,  leases,  conunitments  and 
understandings  of  the  Honeywell  MEMS 
Business,  including  supply  agreements, 
all  customer  lists  and  credit  records;  all 
other  records  of  the  Honeywell  MEMS 
Business;  and.  at  the  piut:haser's 


request,  a  lease  to  any  real  property 
currently  utilized  for  the  Honeywell 
MEMS  Business; 

(2)  Any  and  all  intangible  assets  used 
in  the  Honeywell  MEMS  Business, 
including,  but  not  limited  to.  (a)  All 
intellectual  property  rights  used 
exclusively  in  conducting  the 
Honeywell  MEMS  Business,  (b)  With 
respect  to  all  other  intalleclual  property 
rights  used  in  both  the  Honeywell 
MEMS  Business  and  other  Honeywell 
business,  a  transferable,  paid-up  license, 
exclusive  in  the  Honeywell  MEMS 
Business  field  of  use;  (c)  All  existing 
licenses  and  sublicenses  relating 
exclusively  to  the  Honevwell  MEMS 
Business;  and  (d)  A  transferable,  paid- 
up  sublicense,  exclusive  in  the 
Honeywell  MEMS  Business  field  of  use, 
to  all  other  existing  licenses  and 
sublicenses  relating  to  the  Honeywell 
MEMS  Business.  Intellectual  property- 
rights  comprise,  but  are  not  limited  to. 
patents,  copyrights,  technical 
information,  maskwork  rights,  computer 
software  and  related  documentation, 
know-how,  trade  secrets,  drawings, 
blueprints,  designs,  design  protocols, 
specifications  for  materials,  parts  and 
devices,  safetj'  procedures  for  the 
handling  of  materials  and  substances, 
quality  assiu'ance  and  control 
procedures,  design  tools  and  simulation 
capability,  manuals,  and  all  research 
data  concerning  historic  and  current 
research  and  development  efforts 
relating  to  the  Honeywell  MEMS 
Business,  including,  but  not  limited  to. 
designs  of  experiments,  and  the  results 
of  successful  and  unsuccessful  designs 
and  experiments  (Intellectual  property 
does  not  include  the  mark 
HONEYWELL). 

J.  "AlliedSignal  MSA  and  MAG 
Technology  Business"  means 
AlliedSignal's  business  relating  directly 
to  the  "Micromachined  Silicon 
Accelerometer  ("MSA  ")  and  the 
"Micromachined  Accelerometer 
Gyroscope  ("MAG")  as  defined  in  the 
agreements  listed  below. 

Sales  and  License  Agreement  For 
MSA  Technology  Between  Northrop 
Grumman  Precision  Products  Plant  and 
Endevco  Corporation,  dated  August  4. 
1994.  as  amended:  and 

Sales  and  License  Agreement  for 
MAG  Technology  Between  Northrop 
Grumman  Precision  Products — 
Norwood  and  Endevco  Corporation, 
dated  April  12.  1995,  as  amended. 

The  business  includes  an  assignment 
of  AlliedSignal's  interest  in  all 
intellectual  property  identified  in  one  or 
more  of  these  agreements,  as  well  as  the 
agreements  themselves. 

K.  "Divested  Businesses"  mean  the 
Teterboro  Space  and  Navigation 


Business,  the  Cheshire  Business,  the 
TCAS  Business,  the  SSWR  Business,  the 
AlliedSignal  MicroSCIRAS  Business  (or 
as  described  below  in  Section  VI.  the 
Honeywell  MEMS  business),  and  the 
AlliedSignal  MSA  and  MAG 
Technolog>'  Business.  To  the  extent  that 
employees  of  any  of  the  Divested 
Businesses  are  still  employed  by 
defendants,  the  sale  of  eati  of  the 
Divested  Businesses  shall  include  the 
purchaser's  right  to  reasonable  access  to 
the  technical,  sales,  production  and 
administrative  employees  of  the 
defendants  for  a  period  not  to  exceed 
eighteen  months  from  the  date  of  the 
purchase.  The  ser\'ices  furnished  to 
each  Divested  Business  will  be  provided 
free  by  defendants  for  the  first  six 
months  following  the  respective  closing 
date  applicable  to  the  sale  of  each  of  the 
Divested  Businesses.  Thereafter,  the 
charges  for  such  services  will  be  set  by 
the  defendants  at  a  rate  sufficient  to 
coyer  the  service  provider  s  reasonable 
estimate  of  its  actual  costs  for  providing 
the  services  and,  if  applicable, 
consistent  with  the  prices  the  sen-ice 
provider  would  charge  to  an  affiliate. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  their 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees,  and 
all  other  persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  of  aL  or 
substantially  all  of  their  assets,  or  of 
lesser  business  units  including 
AlliedSignal  or  Honeywell's  business  of 
developing  and  producing  traffic  alert 
and  collision  avoidance  systems  and 
Mode  S  transponders,  search  and 
surveillance  weather  radar  systems, 
reaction  and  momentum  wheels,  or 
inertia!  system  products  or  assets,  thai 
the  purchaser  or  purchasers  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

rv.  Divestiture 

A.  Defendants  are  hereby  ordered  and 
directed  in  accordance  with  the  terms  of 
this  Final  Judgment,  by  February  29, 
2000.  or  within  five  (5)  days  of  the 
approval  of  the  proposed  merger 
between  defendants  by  the  European 
Commission,  or  within  five  (5)  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  sell  the  Divested  Businesses  as 
viable  ongoing  businesses  to  one  or 
more  purchasers  acx;eplabie  to  the 
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United  States  and  DoD  in  their  sole 
discretion. 

B.  Defendants  shall  use  their  best 
efforts  to  accomplish  the  divestitures 
ordered  by  this  Final  Judgment  is 
expeditiously  and  timely  as  possible. 
The  United  States,  in  its  sole  discretion 
in  consultation  with  DoD,  may  extend 
the  time  period  for  any  divestiture  for 
an  additional  period  of  time  not  to 
exceed  sixty  (60)  days. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment, 
defendants  shall  make  known  promptly, 
by  usual  and  customary  means,  the 
availability  of  the  businesses  to  be 
divested  pursuant  to  this  Final 
judgment.  Defendants  shall  inform  all 
person  making  an  inquiry  regarding  a 
possible  purchase  that  the  sale  is  being 
made  pursuant  to  this  Final  Judgment 
and  provide  such  person  with  a  copy  of 
this  Final  Judgment.  Defendants  also 
shall  offer  to  furnish  to  all  prospective 
purchasers,  subject  to  section  IV(I)  and 
customary  confidentiality  assurances, 
all  information  regarding  any  business 
to  be  divested  customarily  provided  in 
a  due  diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendants  shall  make 
available  such  information  to  the  United 
States  and  DoD  at  the  same  time  that 
such  information  is  made  available  to 
anv  other  person. 

b.  Subject  to  Section  IV(1).  defendants 
shall  permit  all  prospective  purchasers 
of  any  business  to  be  divested  pursuant 
to  this  Final  Judgment  to  have 
reasonable  access  to  personnel  relating 
to  that  business  and  to  make  such 
inspection  of  the  physical  facilities  of 
that  business  and  all  financial, 
operation,  or  other  documents  and 
information  customarily  provided  as 
part  of  a  due  diligence  process. 

E.  For  a  period  of  two  years  from  the 
filing  of  the  Complaint  in  this  matter, 
defendants  shall  not  solicit  to  hire,  or 
hire,  any  individual  listed  in 
Confidential  Attachment  A  who,  within 
six  (6)  months  of  the  date  of  sale  of  the 
Divested  Business  that  employs  the 
individual,  receives  a  reasonable  offer  of 
employment  from  the  approved 
purchaser  of  the  Divested  Business, 
unless  such  employee  is  terminated  or 
laid  off  by  the  purchaser.  Defendants 
shall  not  interfere  with  any  negotiations 
by  the  purchaser  of  a  Divested  Business 
to  employ  an  AlUedSignal  or  Honeywell 
employee  of  that  Business  listed  in 
Confidential  Attachment  A,  including, 
but  no  limited  to.  offering  to  increase  in 
any  way  the  employee's  salary  or  other 
benefits  (other  than  company-wide 
increases  in  salary  or  other  benefits).  In 
order  to  foster  the  employment  and 


retention  of  employees  by  the 
purchasers,  AlUedSignal  or  Honeywell, 
as  the  case  may  be,  shall,  for  each 
employee  of  the  TCAS  Business,  the 
SSWR  Business  and  the  AUiedSignal 
MicroSCRAS  Business  (or,  as  described 
below  in  Section  VI.  the  Honeywell 
MEMS  Business)  who  elects  to  be 
employed  by  the  purchaser  of  the 
Divested  Business,  vest  all  unvested 
pension  and  other  equity  rights  of  that 
employee.  For  each  such  employee. 
AlUedSignal  or  Honeywell  shall  also 
provide  all  benefits  to  which  the 
employee  would  have  been  entitled  if 
terminated  without  cause,  provided  the 
employee  is  still  employed  by  the 
purchaser  at  the  end  of  the  time  period 
covered  by  such  benefits. 

F.  Defendants  shall  take  no  action, 
direct  or  indirect,  to  impede  in  any  way 
the  operation  of  one  or  more  of  the 
businesses  to  be  divested. 

G.  Defendants  shall  warrant  to  each 
purchaser  of  a  business  to  be  divested 
that  the  existing  business  wiU  be 
operetional  on  the  date  of  sale. 

H.  Unless  both  the  United  Stales  and 
DoD  consent  in  writing,  the  divestiture 
of  each  business  to  be  divested  pursuant 
to  Section  fV  of  this  Final  Judgment, 
whether  by  defendants  or  by  a  trustee 
appointed  pursuant  to  Section  VI  of  this 
Final  Judgment,  shall  include  the  entire 
business  as  defined  in  Section  11.  Prior 
to  divestiture,  each  of  the  Divested 
Businesses  shaU  be  operated  in  place 
pursuant  to  the  Hold  Separate 
Stipulation  and  Order  entered  by  this 
Court.  Each  such  divestiture  shall  be 
accomplished  by  selling  or  otherwise 
convejing  the  business  to  be  divested  to 
a  purchaser  in  such  a  way  as  to  satisfy 
the  United  States  and  Dob.  in  their  sole 
discretion,  that  the  business  to  be 
divested  can  and  will  be  used  by  the 
purchaser  of  the  business  as  part  of  a 
viable  ongoing  business.  Each 
divestiture,  whether  pursuant  to  Section 
IV  or  Section  VI  of  this  Final  Judgment 
shaU  be  made  to  a  purchaser  that  has 
.satisfied  the  United  States  and  DoD,  in 
their  sole  discretion,  that  it:  (1)  Has  the 
capabiUty  and  intent  of  competing 
effectively  in  the  development, 
production  and  sale  of  the  relevant 
products;  (2)  Has  the  managerial, 
operational,  and  financial  capabiUty  to 
compete  effectively  in  the  development, 
production  and  sale  of  the  relevant 
products;  (3)  Is  eUgible  to  receive 
applicable  DoD  security  clearances;  and 
(4)  Is  not  hindered  by  the  terms  of  any 
agreement  between  the  purchaser  and 
defendants  that  gives  either  defendant 
the  ability  unreasonably  to  raise  the 
purchaser's  costs,  to  lower  the 
purchaser's  efficiency,  or  otherwise  to 


interfere  with  the  ability  to  purchaser  to 
compete  effectively. 

I.  Defendants  shaU  comply  with  all 
agreements  with  DoD  and  all  appUcable 
United  States  laws  and  regulations, 
including  those  regarding  the  protection 
of  classified  information  and  export 
control. 

J.  Defendants  shall  not  charge  to  DoD 
any  costs  direc-tly  or  indirectly  incurred 
in  complying  with  this  Final  Judgment. 

V.  Notice  of  Proposed  Divestitures 

A.  Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestitures  pursuant  to 
Sections  IV  or  VI  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestitures,  shall  notify  the  United 
States  and  DoD  of  the  proposed 
divestitures.  If  the  trustee  is  responsible, 
it  shall  similarly  notify  defendants.  The 
notice  shaU  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  to.  or  expressed  an  interest  in  or 
a  desire  to.  acquire  any  ownership 
interest  in  the  business  to  be  divested 
that  is  the  subject  of  the  binding 
contract,  together  with  full  details  of 
same.  Within  fifteen  (15)  calendar  days 
of  receipt  by  the  United  States  and  DoD 
of  such  divestiture  notice,  the  United 
States,  in  consultaUon  with  DoD,  may 
request  from  defendants,  the  proposed 
purchaser,  or  any  other  third  party 
additional  informaUon  concerning  the 
proposed  divestiture  and  the  proposed 
purchaser.  Defendants  and  the  trustee 
shall  furnish  any  additional  information 
requested  from  them  within  fifteen  (15) 
calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days,  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  the  United  Slates  and  DoD  have 
been  provided  the  additional 
informaUon  requested  from  the 
defendants,  the  proposed  purchaser, 
and  any  third  party,  whichever  is  later, 
the  United  States  and  DoD  shall  each 
provide  written  notice  to  defendants 
and  the  trustee,  if  there  is  one.  staUng 
whether  or  not  it  objects  to  the  proposed 
divestiture.  If  the  United  States  and  DoD 
provide  written  noUce  to  defendants 
(and  the  trustee  if  applicable)  that  they 
do  not  object,  then  the  divesUtiwe  may 
be  consummated,  subject  only  to 
defendants'  limited  right  to  object  to  the 
sale  under  Section  V1(B)  of  this  Final 
Judgment.  Absent  written  notice  that  the 
United  States  and  DoD  do  not  object  to 


the  proposed  piu'chaser  or  upon 
objection  by  the  United  States  or  DoD. 
a  divestiture  proposed  under  Section  IV 
or  Section  VI  may  not  be  consummated. 
Upon  objection  by  defendants  under  the 
provision  in  Section  VI(B).  a  divestiture 
proposed  under  Section  VI  shall  not  be 
consummated  unless  approved  by  the 
Court. 

B.  Purchasers  of  the  Teterboro  Space 
and  NavigaUon  Business  and  the 
AlUedSignal  MicroSCKAS  Business  (or, 
as  described  below  in  Section  VI,  the 
HonBjTvell  MEMS  Business)  must  be 
identified  simultaneously  by 
defendants,  or  by  the  applicable  trustee, 
in  order  that  the  propo.sed  divestitures 
may  be  reviewed  jointly  and  approved 
together  by  the  United  States  and  DoD 
in  accordance  with  the  terms  and 
conditions  of  the  Final  Judgment. 

VI.  Appointment  of  Trustees 

A.  Unmediately  upon  the  filing  of  this 
Final  Judgment,  the  United  States  may. 
in  its  sole  discretion,  nominate  no  more 
than  two  trustees,  which  the  Court  shall 
appoint.  If  two  trustees  are  appointed, 
one  trustee  shall  monitor  the  divestiture 
by  defendants  of  the  TCAS  Business  and 
the  SSWR  Business,  and  the  other 
trustee  shall  monitor  the  divestiture  by 
the  defendants  of  the  Teterboro  Space 
and  NavigaUon  Business,  the  Cheshire 
Business,  the  AlUedSignal 
MicroSCIRAS  Business,  and  the 
AUiedSignal  MSA  and  MAG 
Technology  Business  This  procedure 
will  enable  each  trustee  to  be  familiar 
with  all  appUcable  divesUture  issues  in 
the  event  the  trustee  becomes 
responsible,  pursuant  to  this  Final 
Judgment,  to  divest  all  non-divested 
businesses  the  trustee  is  monitoring. 

B.  In  the  event  that  defendants  have 
not  divested  all  of  the  businesses 
required  to  be  divested  pursuant  to  this 
Final  Judgment  within  the  Ume 
specified  in  SecUon  IV  of  this  Final 
Judgment,  only  the  trustee  monitoring 
defendants'  attempts  to  divest  the  non- 
divested  business  shall  have  the  power 
and  authority  to  accompUsh  the 
divestitiu^  of  the  non-divesled 
businesses.  If  the  AUiedSignal 
MicroSCIRAS  Business  has  not  been 
divested,  the  trustee  responsible  for 
divesting  that  business  may,  in  its  sole 
discretion,  divest  the  HonevweU  MEMS 
Business  instead.  For  each  non-divested 
business,  the  trustee  shall  seek  to  attain 
the  best  price  then  obtainable  for  the 
non-divested  business  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Sections  IV  and  VI 
of  this  Final  Judgment,  and  shall  have 
such  other  powers  as  the  Court  shall 
deem  appropriate.  Subject  to  Section 
VI(C)  of  this  Final  Judgment,  each 
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trustee  shall  have  the  power  and 
authority  to  hire,  after  the  Ume  period 
described  in  secUon  IV(A}  and  at  the 
cost  and  expense  of  the  defendants,  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessan,'  in  the 
judgment  of  the  trustee  to  assist  in  the  . 
divestitures,  and  such  professionals  and 
agent  shall  be  accountable  solely  to  the 
trustee.  The  trustees  shall  have  the 
power  and  authority  to  accomplish  the 
.     divestitures  at  the  earliest  possible  Ume 
to  a  purchaser  acceptable  to  the  United 
States  and  DoD  and  shall  have  such 
other  powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  divesUture  by  a  Uustee  on  any 
ground  other  than  the  trustee's 
malfeasance.  Any  such  objections  by 
defendants  must  be  conveyed  in  wriUng 
to  the  United  States  and  the  appropriate 
trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  Section  V  of  Uiis  Final 
Judgment. 

C.  The  trustees  shall  serve  at  the  cost 
and  expense  of  defendants,  on 
customary  and  reasonable  terms  and 
condiUons  agreed  lo  by  the  Iruictees  and 
the  United  States,  unless  modified  by 
the  Court.  Each  trustee  shall  account  for 
all  monies  derived  from  the  sale  of  each 
asset  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shaU  be  paid  to 
defendants  and  the  trust  shall  then  be 
terminated.  The  compensation  of  the 
UTistees  and  of  any  professionals  and 
agents  retained  by  any  trustee  shaU  be 
reasonable  in  light  of  the  value  of  the 
divested  businesses  and  based  on  a  fee 
arrangement  providing  the  trustees  with 
an  incentive  based  on  the  price  and 
terras  of  the  divesUtures  and  the  speed 
with  which  they  are  accomplished. 
D.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustees  to  monitor 
carefully  defendants'  attempts  lo  divest 
the  businesses  to  be  divested  pursuant 
lo  the  Final  Judgment  and.  if  necessary, 
to  accomplish  the  required  divesUtures, 
including  their  best  efforts  lo  effect  all 
necessary  consents  and  regulatori,' 
approvals.  Each  trustee  and  any 
consultants,  accountants,  attorneys,  and 
other  persons  retained  by  the  trustee 
shall  have,  to  the  extent  permitted  by 
law,  full  and  complete  access  to  the 
personnel,  books,  records,  and  faciliUes 
of  the  businesses  to  be  divested  by  the 
trustee,  and  defendants  shaU  develop 
financial  or  other  information  relevant 
to  the  businesses  to  be  divested 
customarily  provided  in  a  due  diligence 
process  as  the  trustee  may  reasonably 


request,  subject  to  customar\' 
confidentiality  assurances. 

E.  After  its  appointment,  each  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  either 
die  defendants'  or  the  trustee's  efforts, 
whichever  is  applicable,  to  accompUsh 
the  divesUtures  ordered  under  this  Final 
Judgment:  provided,  however,  that  lo 
the  extent  such  reports  contain 
informaUon  that  the  trustee  or  the 
defendants  deem  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  After  the  time 
period  described  in  SecUon  rV(A).  such 
reports  shall  include  the  name,  address 
and  telephone  number  of  each  person 
who.  during  the  preceding  month,  made 
an  offer  to  acquire,  expressed  an  interest 
in  acquiring,  entered  into  negoUaUons 
to  acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  businesses  to  be  divested,  and  shall 
describe  in  detaU  each  contact  with  any 
such  person  during  that  period  The 
trustee  shall  maintain  fuU  records  of  all 
efforts  made  to  divest  the  businesses  to 
be  divested. 

F.  If  a  trustee  has  not  accomplished 
the  divesUture  of  all  non-divested 
businesses  within  six  (6)  months  after  it 
became  responsible  for  selling  the  non- 
divested  businesses,  the  trustee 
thereupon  shall  file  promptly  with  the 
Court  a  report  setting  forth  (i)  The 
Irustoe's  efforts  to  accompUsh  the 
required  divestitures.  (2)  The  reasons,  in 
the  trustee's  judgment,  why  the  required 
divesUtures  have  not  been 
accomplished,  and  (3)  The  trustees 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
informaUon  that  the  trustee  deems 
confidential,  such  reports  shaU  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  lo  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  enter  thereafter  such 
orders  as  it  shaU  deem  appropriate  in 
order  to  carr>-  out  the  purpose  of  the 
trust  which  may.  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States. 

Vn.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter  and  even,-  thirty  (30)  calendar 
days  thereafter  until  the  divestitures 
have  been  completed,  whether  pursuant 
to  Section  fV  or  Section  VI  of  this  Final 
Judgment,  defendants  shaU  deliver  to 
the  United  Stales  and  DoD  an  affidavit 
as  to  the  fact  and  manner  of  compUance 
with  Sections  fV  or  VI  of  this  Final 
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ludgment.  Each  such  affidavit  shall 
include,  inter  alia,  the  Dame,  address, 
and  telephone  number  of  each  person 
who,  at  any  time  after  the  period 
covered  hv  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  businesses  to  be  divested,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period.  Each 
such  affidavit  shall  also  include  a 
description  of  the  efforts  that  defendants 
have  taken  to  solicit  potential 
purchasers  for  the  businesses  to  be 
divested  and  to  provide  required 
information  to  potential  purchasers, 
including  the  limitations,  if  any.  on 
such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objection  by  the 
United  States  to  information  provided 
by  defendants,  including  limitations  on 
information,  shall  be  made  within 
fourteen  (14)  days  of  receipt  of  such 
affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter,  defendants  shall  deliver  to  the 
United  States  and  DoD  an  affidavit 
which  describes  in  detail  all  actions 
defendants  have  taken  and  all  steps 
defendants  have  implemented  on  an  on- 
going basis  to  preserve  the  businesses  to 
be  divested  pursuant  to  Section  VII!  of 
this  Final  Judgment  and  the  Hold 
Separate  Stipulation  and  Order  entered 
by  the  Court.  The  affidavit  also  shall 
describe,  but  not  be  limited  to, 
defendants'  efforts  to  maintain  and 
operate  each  business  to  be  divested  as 
an  active  competitor,  maintain  the 
management,  staffing,  research  and 
development  activities,  sales,  marketing 
and  pricing  of  each  busines.s  to  be 
divested  and  maintain  each  such 
business  in  operable  condition  at 
current  capacity  configurations, 
[lefendants  shall  deliver  to  the  United 
States  and  DoD  an  affidavit  describing 
any  changes  to  the  efforts  and  actions 
outlined  in  defendants'  earlier 
affidavitls)  filed  pursuant  to  this  Section 
within  fifteen  (15)  calendar  days  after 
the  change  is  implemented. 

C.  Until  one  year  after  each  such 
divestiture  has  been  completed, 
defendants  shall  preserve  all  records  of 
all  efforts  made  to  preserve  the  business 
to  be  divested  and  to  effect  the  ordered 
divestiture. 

Vm.  Hold  Separate  Order 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished,  defendants  shall  take  all 
steps  necessary  to  comply  with  the  Hold 
Separate  Stipulation  and  Order  entered 


by  this  Court.  Defendants  shall  take  no 
action  that  would  jeopardize  the 
divestitures  ordered  by  this  Court 

IX.  Financing 

Defendants  are  ordered  and  directed 
not  to  finance  all  or  any  part  of  any 
purchase  made  pursuant  to  Sections  IV 
or  V]  of  this  Final  Judgment. 

X.  Compliance  Inspection 

For  the  purposes  of  determining  or 
securing  compliance  with  this  Final 
ludgment  or  of  determining  whether  the 
Final  Judgment  should  be  modified  or 
vacated,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request,  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
defendants  made  to  their  principal 
offices,  shall  be  permitted: 

1.  Access  during  office  hours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  docimients  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  coimsel 
present,  relating  to  the  matters 
contained  in  this  Final  Judgment  and 
the  Hold  Separate  Stipulation  and 
Order;  and 

2.  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  &om  them,  to 
interview,  either  informally  or  on  the 
record,  their  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  defendants' 
principal  offices,  defendants  shall 
submit  such  vmtten  reports,  under  oath 
if  requested,  with  respect  to  any  matter 
contained  in  the  Final  Judgment  and  the 
Hold  Separate  Stipulation  and  Order. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  VII  or  X  of  this  Final  Judgment 
shall  be  divulged  by  a  representative  of 
the  United  States  to  any  person  other 
than  a  duly  authorized  representative  of 
the  Executive  Branch  of  the  United 
States,  except  in  the  course  of  legal 
proceedings  to  which  the  United  States 
is  a  party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law, 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  the  United  States  or  DoC),  defendants 


represent  and  identify  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rul? 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  defendants  mark  each 
pertinent  page  of  such  material, 
'Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure."  then  ten  (10)  calendar 
days  notice  shall  be  given  to  defendants 
by  the  United  States  or  DoD  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  defendants  are  not 
a  party. 
XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

Xn.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

Xm.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 
[Jated:  January ,  2000, 

United  SlalBs  District  Judge 

Confidential  Attachment  a  lo  Final 
Judgment 

To  be  filed  under  seal. 
Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  PenalUes  Act  ( "APPA"),  15  U.S.C. 
16(bHh),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  November  8, 1999,  the  United 
States  filed  a  civil  antitrust  Complaint 
alleging  that  the  proposed  merger  of 
AlliedSignal  Inc.  ("AlliedSignal")  and 
Honeywell  Inc.  ("Honeywell")  would 
violate  Section  7  of  the  Clayton  Act,  15 
U,S.C,  18.  The  Complaint  alleges  that 
Honeywell  and  AlliedSignal  are  two  of 
the  leading  manufacturers  of  aerospace 
products  used  by  the  U.S.  military  and 
by  numerous  commercial  aviation  and 
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space  companies,  AlliedSignal 
competes  against  Honeywell  in  the 
production  of  traffic  alert  and  collision 
avoidance  systems,  search  and 
surveillance  weather  radar,  reaction  and 
momentum  wheels,  and  inertial  systems 
used  in  a  wide  range  of  applications. 
The  proposed  merger  of  Honew'ell  and 
AlliedSignal  would  substantially  lessen 
or  eUminate  competition  in  major 
product  areas  critical  to  the  national 
defense  and  to  the  commercial  aviation 
and  space  industries.  Unless  the  merger 
is  blocked,  the  loss  of  competition  will 
likely  result  in  higher  prices,  lower 
quality  and  less  innovation  for  each  of 
these  products. 

The  prayer  for  relief  in  the  Complaint 
seeks:  (1)  A  judgment  that  the  proposed 
merger  would  violate  Section  7  of  the 
Clayton  Act;  (2)  A  permanent  injimction 
preventing  AlliedSignal  and  Honeywell 
from  merging;  (3)  An  award  to  the 
United  States  of  its  costs  in  bringing  the 
lawsuit;  and  (4)  Such  other  relief  as  the 
Court  deems  proper. 

When  the  Complaint  was  filed,  the 
United  States  also  filed  a  proposed 
settlement  that  would  permit 
AlliedSignal  and  Honeywell  to  merge, 
but  would  require  divestitures  to 
preserve  competition  in  the  relevant 
markets.  This  settlement  consists  of  a 
Hold  Separate  Stipulation  and  Order 
and  a  proposed  Final  Judgment. 

The  proposed  Final  Juc^ment  orders 
the  defendants  to  divest,  by  February 
29,  2000,  or  within  five  (5)' days  of  the 
approval  of  the  proposed  merger  by  the 
European  Commission,  which  has 
concurrent  jurisdiction  over  the 
proposed  merger,  or  within  (5)  days 
after  notice  of  the  entry  of  the  Final 
Judgment  by  the  Court,  whichever  is 
later,  certain  businesses  and  associated 
assets  as  defined  in  Section  11  of  the 
proposed  Final  Judgment.  Specifically, 
the  defendants  must  divest  to  a 
purchaser  or  purchasers  acceptable  to 
the  United  States  and  to  the  U,S. 
Department  of  Defense  ("DoD")  the 
Traffic  Alert  and  Collision  Avoidance 
Systems  ("TCAS  ")  Business  of 
Honeywell;  the  Search  and  Surveillance 
Weather  Radar  ("SSWR")  Business  of 
AlliedSignal:  the  Teterboro  Space  and 
Navigation  Business  of  AlliedSignal;  the 
Cheshire  Business  of  AlliedSignal;  the 
AlliedSignal  MicroSCIRAS  Business,  or, 
in  the  alternative,  the  Honeywell  MEMS 
Business;  and  the  AlliedSignal 
Micromachined  Silicon  Accelerator 
("MSA  ")  and  Micromachined 
Accelerometer  Gyroscope  (  "MAG") 
Technology  Business  (collectively,  the 
"Divested  Businesses").  Purchasers  of 
the  Teterboro  Space  and  Navigation 
Business  and  the  AlliedSignal 
MicroSCIRAS  Business  (or,  as  described 


in  Section  VI  of  the  proposed  Final 
Judgment,  the  Honevwell  MEMS 
Business)  must  be  approved 
simultaneously.  The  proposed  Final 
Judgment  authorizes  the  United  States 
'to  nominate  for  appointment 
immediately  up  to  two  trustees  to 
monitor  the  defendants'  efforts  to  sell 
the  Divested  Businesses,  and  to  sell 
those  businesses  if  defendants  cannot 
do  so  in  the  required  time  frame. 

The  terms  olthe  Hold  Separate 
Stipulation  and  Order  ensure  that  each 
of  the  Divested  Businesses  shall  be  held 
separate  and  apart  from  the  post-merger 
company  and  maintained  as  viable, 
independent  competitors  until  such 
time  as  each  business  is  divested. 

The  plaintiff  and  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  the  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
ludgment  and  to  punish  violations 
thereof. 

U,  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

AlliedSignal  is  a  Delaware 
corporation  headquartered  in 
Morristown,  New  Jersey,  The  advanced 
technology  and  manufacturing  company 
provides  aerospace  products  and 
services,  automotive  products, 
chemicals,  fibers,  plastics  and  advanced 
materials.  The  company  reported  1998 
sales  of  about  $15  billion,  and  sales  to 
the  U.S.  Government  (primarily 
aerospace-related)  of  about  SI. 9  billion. 
The  aerospace  business  unit  generated 
about  half,  or  about  S7.5  billion,  of  the 
company's  1998  revenues. 

Honeywell,  a  Delaware  corporation 
headquartered  in  Miruieapofis, 
Minnesota,  develops  and  suppUes 
advanced  technology  controls  and  other 
products,  systems  and  services  to  homes 
and  buildings,  industry,  and  space  and 
aviation  customers.  The  company  had 
aimual  revenues  of  about  S8.4  billion  in 
1998,  approximately  one- fourth  of 
which  were  generated  by  Honeywell's 
space  and  aviation  business. 

Pursuant  to  an  Agreement  and  Plan  of 
Merger  entered  into  by  defendants  on 
June  4,  1999,  AlliedSignal  proposes  to 
merge  its  business  with  Honeywell. 


reduces  the  potential  for  mid-air 
collisions  between  aircraft.  TCAS 
provides  pilots  with  information  on 
surrounding  air  traffic,  alerts  them  when 
a  nearby  aircraft  has  the  potential  to  be 
a  hazard,  and  affords  a  means  for 
coordinating  evasive  maneuvers  for  both 
aircraft.  TCAS  operates  by  transmitting 
lo  and  eliciting  repUes  from 
communications  transponders  installed 
on  approaching  aircraft.  The  system 
tracks  aircraft  within  a  specified  range 
and  altitude  to  determine  whether  they 
have  the  potential  to  become  a  collision 
threat. 

2.  Search  and  Surveillance  Weather 
Radar 

Weather  radar  uses  radio  wave 
reflections  from  water  droplets  and  ice 
crystals  to  locate  areas  of  rain,  snow  and 
other  precipitation.  Search  and 
surveillance  weather  radar  is  a  special 
type  of  weather  radar  often  installed  on 
helicopters  and  frequently  used  in 
rescue  missions.  The  radar  employs 
traditional  radio  frequency  technologv. 
but  also  has  a  beaconing  capacity  which 
allows  the  pilot  to  detect  radio 
transmissions  emitted  by  small  objects, 
such  as  a  boat  or  an  oil  drilling  rig, 
during  poor  weather  conditions. 

3,  Reaction  and  Momentum  Wheels 

Reaction  and  momeotimi  wheels  are 
mechanical  devices  that  move  and 
stabilize  satellites  by  spinning  and 
generating  torque.  The  desired 
combination  of  torque  and  momentum 
generated  by  changes  in  wheel  speed 
repositions  the  satellite.  Satellites 
typically  have  one  to  three  reaction  and 
momentum  wheels. 


fi.  The  Relevant  Markets 


l.TCAS 

A  traffic  alert  and  collision  avoidance 
system  is  an  avionics  safety  product  that 


4.  Inertial  Systems 

An  inertial  measurement  unit 
("IMU")  measures  the  linear 
acceleration  and  angular  rate  of  rotation 
of  a  vehicle.  A  typical  IMU  includes 
three  accelerometers  and  three 
gyroscopes.  Accelerometers  measure  the 
linear  acceleration  of  a  vehicle,  which  is 
used  to  determine  vehicle  velociti-  and 
vehicle  position.  Gyroscopes  measure 
the  angular  rate  of  rotation  of  a  vehicle 
From  these  measurements,  a  computer 
can  calculate  the  vehicle's  position  and 
heading. 

A  variety  of  different  types  of 
gjToscopes  are  used  in  IMUs,  including 
mechanical  rate  gyroscopes  ( "MRGs  "). 
ring  laser  gyroscopes  I'RLGs  ").  fiber 
optic  gyroscopes  ("FOGs"),  and  micro- 
electro-mechanical  systems  ("MEMS") 
gyroscopes.  Each  of  these  gyroscopes 
may  substitute  with  the  others  as  an 


69794 


Federal  Register /Vol.  64,  No.  239 /Tuesday.  December  14,  1999 /Notices 


input  into  an  IMU.  depending  on 
performance,  cost  and  size 
requirements. 

MRGs  include  gas.  spinning  mass  and 
other  comparable  mechanical 
gyroscopes.  Based  upon  technology 
developed  in  the  1950s,  these 
gyroscopes  (often  employing  magnets, 
gases  and  other  masses)  are  generally 
larger  and  more  expensive  than  those 
produced  using  newer  technologies. 
Mechanical  gyroscopes  are  utilized  in 
high  accuracy  space  applications, 
strategic  missiles,  and  tactical 
munitions. 

An  RLG  uses  two  laser  beams  housed 
in  an  optical  cavity  with  a  set  of  highly 
reflective  mirrors-  One  laser  beam 
travels  clockwise  around  the  optical 
cavity  while  the  other  moves  counter- 
clockwise. When  the  gyroscope  is 
rotated,  a  small  difference  in  the 
circulation  time  for  each  beam  occurs 
because  one  beam  travels  less  distance 
than  the  other.  This  difference  is  used 
to  compute  the  rate  of  angular  rotation. 
RLGs  aie  commonly  used  in  commercial 
and  military  aviation,  land  applications, 
satellites,  space  launch  vehicles  and 
high  performance  tactical  missiles. 

FOGs  employ  optical  fiber  wound  on 
a  spool.  Each  FOG  has  a  light  source 
and  control  electronics  to  provide  two 
beams  of  light,  one  traveling  clockwise 
and  the  other  counter-clockwise, 
through  the  wound  coil.  A  detector  on 
the  coil  output  senses  phase  shifts 
between  the  two  light  beams  and 
converts  the  phase  shift  into  an  angular 
rate  of  rotation.  FOGS  were  developed 
after  WjGs  and  are  beginning  to  be 
utilize  in  commercial  and  military 
aviation,  land  applications,  satellites, 
space  launch  vehicles  and  high 
performance  tactical  missiles. 

MEMS  is  a  developing  technology 
which  produces  IMUs  using  silicon 
wafers  made  from  semiconductor 
manufacturing  processes  and 
sophisticated  micro-machining.  MEMS 
technology  holds  tremendous  potential 
for  the  next-generation  IMU.  MEMS 
IMUs  may  permit  manufacturers  to 
achieve  significant  size,  cost  and  weight 
reductions  in  the  product.  Depending 
on  the  ultimate  degree  of  accuracy  that 
MEMS  IMUs  provide,  they  could 
eventually  supplement  or  replace 
numerous  types  of  IMUs  currently  in 
the  marketplace. 

C.  Hann  to  Competition  as  a 
Consequence  of  the  Merger 

AlliedSignal  and  Honeywell  are  two 
of  only  three  manufacturers  of  TCAS 
used  in  U.S.  military  and  commercial 
aircraft.  Post  merger,  the  comined  firm 
would  posses  more  than  60%  of  the 
TCAS  market. 


In  addition,  the  merger  of  Allied 
Signal  and  Honeywell  would  eliminate 
competition  in  the  development, 
production,  and  sale  of  search  and 
surveillance  weather  radar  and 
effectively  give  the  combined  firm  a 
monopoly  in  this  market. 

AlliedSignal  and  Honey  well  are  two 
of  only  four  significant  companies  that 
produce  reaction  and  momentum 
wheels  for  use  in  U.S.  military  and 
commercial  space  projects.  Post  merger, 
the  combined  firm  would  control  over 
50  percent  of  the  reaction  and 
momentum  wheel  market. 

Finally.  AlliedSignal  and  Honeywell 
are  two  of  the  leading  inertial  system 
manufacturers  in  the  world.  Each 
company  competes  to  produce  and  sell 
mertial  systems  for  tactical,  strategic, 
navigation  and  space  applications  to  the 
U.S.  military  and  to  numerous 
commercial  and  space  customers.  Allied 
Signal  and  Honeywell  each  manufactiu* 
MRGs.  RLGs.  and  FOGs  that  are  used  in 
inertial  systems.  In  addition,  the 
defendants  are  leading  competitors  in 
die  development  of  a  MEMS  IMU.  The 
merger  of  these  two  inertial 
manufacturers  would  substantially  limit 
competition  in  the  production  of  inertial 
systems. 

Entry  by  a  new  company  would  not 
be  timely,  likely  or  sufficient  to  prevent 
harm  to  competition  in  any  of  these 
markets.  In  each  market,  a  successful 
entrant  would  have  to  design  and 
develop  sophisticated,  high  technology 
products,  establish  complex  production 
processes,  and  meet  rigorous 
qualification  standards.  Applicable  laws 
and  regulations  may  make  it  difficult,  if 
not  impossible,  for  manufacturers  of  the 
relevant  products  located  outside  the 
United  States  to  sell  their  products  to 
the  U.S.  military,  a  major  purchaser.  It 
is  unrealistic  to  expect  sufficient  new 
entry  in  a  timely  fashion  to  protect 
competition  in  the  relevant  markets 
following  the  proposed  merger. 

The  Complaint  alleges  that  the  effect 
of  AlliedSignal's  proposed  merger  with 
Honej-well  would  be  to  lessen 
competition  substantially  and  to  tend  to 
create  a  monopoly  in  interstate  trade 
and  commerce  in  violation  of  Section  7 
of  the  Clayton  Act.  The  combined  firm 
would  have  the  ability  to  increase  prices 
for  each  relevant  product,  either 
unilaterally  or  in  coordination  with 
other  competitors.  In  particular,  the 
proposed  merger  likely  would  have  the 
following  effects,  among  others:  actual 
and  potential  competition  between 
AlliedSignal  and  Honeywell  in  the 
development,  production,  and  sale  of 
products  in  each  of  the  relevant  markets 
would  be  eliminated:  competition  in  the 
development,  production,  and  sale  of 


products  in  each  of  the  relevant  markets 
would  be  eliminated  or  substantially 
lessened:  prices  for  products  in  each 
relevant  market  likely  would  increase 
and  quality  likely  would  decline:  and 
iiuiovation  in  each  relevant  market 
likely  would  decrease. 

ni.  Explanation  of  the  Proposed  Final 
Judgment 

A.  The  Divested  Businesses 

The  provisions  of  the  proposed  Final 
fudgment  are  designed  to  eliminate  the 
anticompetitive  effects  of  the  merger  of 
Honeywell  and  AlliedSignal.  The 
divestiture  of  the  businesses  required  by 
the  proposed  Final  ludgmont.  which 
collectively  generate  about  $250  million 
in  annual  revenues,  will  ensure  that 
competition  wrill  continue  to  flourish  in 
the  markets  where  AlliedSignal  and 
Honeywell  compote.  Without  the 
divestitures  required  by  the  proposed 
settiement,  a  broad  range  of  commercial, 
space,  and  U.S.  defense  customers  likely 
would  suffer  from  higher  prices  for 
advanced  avionics  products  essential  to 
their  businesses  and  from  a  decline  in 
product  quality  and  innovation. 

Pursuant  to  the  proposed  Final 
Judgment,  Honeywell  will  divest  its 
TCAS  Business,  which  it  operates  at  its 
Glendale  and  Phoenix,  Arizona 
facilities.  The  TCAS  Business  to  be 
divested  includes  Honeywell's  TCAS  n 
computer.  TCAS  2000  computer,  TCAS 
1500  computer  (which  is  still  under 
development),  TCAS  directional 
antenna,  dedicated  TCAS  controller, 
and  the  dedicated  TCAS  display 
("TCAS  System").  The  TCAS  divestiture 
also  includes,  as  common  to  the  TACS 
System  and  other  systems  of  Honeywell, 
the  Vertical  Speed  Indicator/Traffic 
Resolution  Advisory  ("VSI/TRA "), 
pressure  transducer  and  ARINC 
Diversity/Mode  S  transponder  used 
with  the  basic  Honeywell  TCAS  System. 
The  divested  TCJ\S  Business  will 
include  all  relevant  tangible  and 
intangible  assets  used  in  connection 
with  the  business  and  needed  to  make 
it  a  viable  competitor  in  the  TCAS 
marketplace. 

AlliedSignal  will,  pursuant  to  the 
proposed  Final  Judgment,  divest  its 
SSWR  Business,  which  it  operates  at  its 
Olalhe.  Kansas  facility.  The  SSWR 
Business  includes  AlliedSignal's  RDR- 
1400  and  RDR-1500  product  lines.  The 
divested  SSWR  Business  will  include 
all  relevant  tangible  and  intangible 
assets  used  in  connection  with  the 
business  and  needed  to  make  it  a  viable 
competitor  in  the  SSWR  marketplace. 

AlliedSignal  also  will  divest  its 
Teterboro  Space  and  Navigation 
Business  located  in  Teterboro.  New 


Jersey.  The  Teterboro  Space  and 
Navigation  Business  produces  ring  laser 
gyroscopes,  fiber  optic  gyroscopes, 
inertial  measurement  units,  reaction  and 
momentum  wheels,  control  moment 
gyroscopes,  star  sensors,  sun  shades, 
navigation  and  pointing  systems  and 
fire  control  systems.  The  divested 
Teterboro  Space  and  Navigation 
Business  will  include  all  relevant 
tangible  and  intangible  assets  used  in 
connection  with  the  business  and 
needed  to  make  it  a  viable  competitor  in 
both  the  IMU  marketplace  and  the 
reaction  and  momentum  wheel 
marketplace. 

AlliedSignal  also  will  divest  its  IMU 
business  located  in  Cheshire. 
Connecticut  that  produces  rate-grade 
mechanical  inertial  measurement  units 
and  components.  The  Cheshire  Business 
also  includes  AlliedSignal's  Newark. 
Ohio  repair  and  overhaul  business.  The 
divested  Cheshire  Business  will  include 
all  relevant  tangible  and  intangible 
assets  used  in  coimection  with  the 
business  and  needed  to  make  it  a  viable 
competitor  in  the  rale-grade  mechanical 
IMU  marketplace. 

AlliedSignal  also  will  divest  its 
MicroSCIRAS  Business,  which  it 
operates  at  its  Redmond,  Washington 
facility.  MicroSCIRAS  is  a  silicon-based 
MEMS  technology.  The  divested 
AlliedSignal  MicroSCIRAS  Business 
includes  the  right  to  use  the  existing 
silicon  engineering  foundry  at  the 
Redmond  facility,  an  option  to  lease  the 
existing  Redmond  engineering  foundrj'. 
and/or  an  option  to  purchase  the 
equipment  currentiy  in  or  authorized  for 
the  foundry,  on  November  1 .  2000  or  the 
date  that  AlliedSignal's  separate  silicon 
production  foundry-  is  completed, 
whichever  occurs  first.  The  divested 
MicroSCIRAS  Business  will  include  all 
relevant  tangible  and  intangible  assets 
used  in  connection  with  the  business 
and  needed  to  make  it  a  viable 
competitor  in  the  MEMS  marketplace. 

If  AlliedSignal  does  not  divest  its 
MicroSCIRAS  Business  as  required  bv 
the  proposed  Final  Judgment, 
Honeywell's  MEMS  Business,  which  is 
located  in  Minneapolis  and  Plymouth, 
Minnesota,  may  be  divested.  The 
Honeywell  MEMS  Business  will  include 
all  relevant  tangible  and  intangible 
assets  used  in  connection  with  the 
business  and  needed  to  make  it  a  viable 
competitor  in  the  MEMS  marketplace. 
Finally.  AlliedSignal  will  divest  its 
MSA  and  MAG  Technology  Business. 
IMUs  to  be  produced  with  the 
technologies  controlled  by  this  business, 
which  AlliedSignal  acquired  pursuant 
to  two  agreements  identified  in  the 
proposed  Final  Judgment,  potentially 
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compete  with  the  MEMS  technology 
AlliedSignal  is  ordered  to  divest. 

Each  of  the  bu.sinesses  to  be  divested 
is  defined  in  detail  in  Sertion  II  of  the 
proposed  Final  Judgment.  The 
divestiture  of  the  TCAS  Business,  the 
SSWR  Business,  the  Teterboro  Space 
and  Navigation  Business,  and  the 
Cheshire  Business  each  involves  the 
sale  of  production  equipment  or 
facilities  which  manufacture  the 
identified  products  on  a  daily  basis.  In 
contrast,  the  divestiture  of  the 
AlliedSignal  MicroSCIRAS  Business, 
the  Honfi\-well  MEMS  Business  and  the 
AlliedSignal  MSA  and  MAG 
Technology  Business  each  involves  the 
sale  or  tiiinsfer  of  developing  IMU 
technologies.  With  one  exception.' 
these  latter  three  businesses  do  not  yet 
have  the  current  capability  to  produce 
IMLl  products  at  production  level 
volumes  for  sale  to  the  public. 

B.  Employees 

The  proposed  Final  Judgment 
contains  other  provisions  designed  to 
protect  competition  in  the  relevant 
product  markets.  The  most  important  of 
these  provisions  relate  to  employees  of 
the  Divested  Businesses  and  the  firms 
that  purchase  the  businesses. 

Confidential  Attachment  A  to  the 
proposed  Final  Judgment  lists  for  each 
business  to  be  divested  a  group  of 
employees  who  are  important  to 
operating  the  business.  The  proposed 
Final  Judgment  provides  that,  for  a 
period  of  two  years  from  the  filing  of  the 
Complaint  in  this  matter,  defendants 
shall  not  solicit  to  hire,  or  hire,  any 
individual  Usted  in  Confidential 
Attachment  A  who.  within  six  months 
of  the  date  of  sale  of  a  Divested  Business 
that  employs  the  individual,  receives  a 
reasonable  offer  of  employment  from  the 
approved  purchaser  of  the  Divested 
Business,  unless  such  employee  is 
terminated  or  laid  off  by  the  purchaser. 
Defendants  shall  not  interfere  with  any 
negotiations  by  the  purchaser  of  a 
Divested  Business  to  employ  anyone 
listed  in  Confidential  Attachment  A, 
including,  but  not  limited  to.  offering  to 
increase  in  any  way  the  employee's 
salary  or  other  benefits  (other  than 
company-wide  increases  in  salary  or 
otiier  benefits).  In  addition,  AlliedSignal 
or  Honeywell,  as  the  case  may  be,  shall, 
for  each  employee  of  the  TCAS 
Business,  the  SSWR  Business  and  the 
AlliedSignal  MicroSCIRAS  Business  (or. 
as  described  in  Section  VI  of  the 
proposed  Final  Judgment,  the 


'  The  AlllMlSign.il  MSA  «iid  MAG  Technolop- 
Biisindss  owns,  amoac  other  asftflts.  palimts  which 
arc  excluHvely  licenied  to  Enrfevro  Corporation 
aod  permit  Etidevco  to  DMOufartuTf  micromMihiniid 
silicon  iioceleromelAts  sold  to  Ihn  public. 


Honeywell  MEMS  Business)  who  elects 
to  be  employed  by  the  purchaser  of  the 
Divested  Business,  vest  all  unvested 
pension  and  other  equity  rights  of  that 
employee.  For  each  such  employee. 
AlliedSignal  or  Honeywell  shall  also 
provide  all  benefits  to  which  the 
employee  would  have  been  entitied  if 
terminated  without  cause,  provided  the 
employee  is  still  employed  by  the 
purchaser  at  the  end  of  the  time  period 
coveted  by  such  benefit. 

The  proposed  Final  ludgmenl  also 
directs  that  to  the  extent  employees  of 
any  of  the  Divested  Businesses  remain 
employed  by  defendants,  die  sale  of 
each  Divested  Business  shall  include 
the  purchaser's  right  to  reasonable 
access  to  such  employees  for  up  to 
eighteen  (18)  months  from  the  date  of 
the  purchase.  The  services  furnished 
will  be  provided  bee  by  defendants  for 
the  first  six  (6)  months  following  the 
sale  of  the  business.  Thereafter,  the 
charges  for  such  services  will  be  set  by 
the  defendants  at  a  rale  sufficient  to 
cover  the  service  provider's  reasonable 
estimate  of  its  actual  costs  for  proriding 
the  services  and,  if  applicable, 
consistent  with  the  prices  the  service 
provider  would  charge  to  an  affiliate. 

C.  Approval  of  Divested  Business 
Purchasers  and  Appointment  of 
Trustees 

Each  business  divested  pursuant  to 
the  proposed  Final  ludgment  must  be 
sold  to  a  purchaser  that  can  satisf>'  the 
United  States  and  DoD.  in  their  sole 
discretion,  that  the  business  will  be  a 
viable  ongoing  business.  The  purchaser 
must  satisfy  the  United  States  and  DoD 
in  their  sole  discretion,  that  it:  (1)  Has 
the  capability  and  intent  of  competing 
effectively  in  the  development, 
production,  and  sale  of  the  relevant 
products;  (2)  Has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  development, 
production,  and  sale  of  the  relevant 
products:  (3)  Is  eligible  to  receive 
applicable  DoD  security  clearances:  and 
(4)  Is  not  hindered  by  the  terms  of  any 
agreement  between  the  purchaser  and 
defendants  that  gives  either  defendant 
the  ability  unreasonably  to  raise  the 
purchaser's  costs,  to  lower  the 
purcha.ser's  efficiency,  or  otherwise  to 
interfere  with  the  ability  of  the 
purchaser  to  compete  effectively. 

Immediately  upon  the  filing  of  the 
proposed  Final  Judgment,  the  United 
States  may,  in  its  sole  discretion, 
nominate  no  more  than  two  trustees  for 
Court  appointment.  The  trustees  shall 
serve  at  the  cost  and  expense  of 
defendants,  on  customary  and 
reasonable  terms  and  conditions  agreed 
to  by  the  trustees  and  the  United  States, 
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unless  modiRed  by  the  Court.  If  two 
trustees  are  appointed,  one  trustee  shall 
monitor  the  divestiture  bv  defendants  of 
the  TCAS  Business  and  the  SSWR 
Business,  and  the  other  trustee  shall 
monitor  the  divestiture  by  the 
defendants  of  the  Teterboro  Space  and 
Navigation  Business,  the  Cheshire 
Business,  the  AlliedSignal 
MicroSCIRAS  Business,  and  the 
AlliedSignal  MSA  and  MAG 
Technology  Business. 

In  the  event  that  defendants  have  not 
sold  all  of  the  businesses  required  to  be 
divested  pursuant  to  the  proposed  Final 
Judgment  in  the  specified  time  frame, 
only  the  trustee  monitoring  defendants' 
attempts  to  divest  each  non-divested 
business  shall  have  the  power  and 
authority  to  accomplish  the  divestiture. 
If  the  AlliedSignal  Micro  SCIRAS 
Business  has  not  been  divested,  the 
trustee  responsible  for  divesting  that 
business  may.  in  its  sole  discretion, 
divest  the  Honeywell  MEMS  Business 
instead.  Defendants  may  not  object  to  a 
divestiture  by  a  trustee  on  any  ground 
other  than  the  trustee's  malfeasance. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act  (15 
U.S.C.  15)  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  ludgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act  (15  U.S.C.  16(a)),  the  proposed  Final 
ludgment  has  no  prima  facie  eHect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modificatian  of  The  Proposed  Final 
Judgment 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA.  provided  that  the  United 
States  have  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judranent  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 


Competitive  Impact  Statement  in  the 
Fedwal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  final 
ludgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  will  be  field  with  the 
Court  and  published  in  the  Federal 
Register.  Written  conunents  should  be 
submitted  to: 
|.  Robert  Kramer  11. 

Chief.  Litigation  II  Section.  Antitrust  Division, 
United  States  Department  of  Justice.  i4Ql 
HStreet.N.W..  SuiteSOOO.  Washington. DC. 
20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  proposed  Final 
Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
[udgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits 
against  defendants.  The  United  States 
could  have  brought  suit  and  sought 
preliminary  and  permanent  injimctions 
against  the  merger  of  AlliedSignal  and 
Honevwell. 

The  United  States  is  satisfied  that  the 
divestiture  of  the  described  businesses 
and  assets  pursuant  to  the  proposed 
Final  Judgment  will  encourage  viable 
competition  in  the  research, 
development,  production,  and  sale  of 
TCAS,  SSWR,  reaction  and  momentum 
wheels,  and  inertial  systems.  The 
United  States  is  satisfied  that  the 
proposed  relief  will  prevent  the  merger 
from  having  anticompetitive  effects  in 
any  of  these  markets. 

Vn.  standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  cnmment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  Court 
may  consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  liearing  upon  the  adequac}'  of 
such  judgment: 


(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  speciHc  injury  from  the  violations 
set  forth  in  the  compliant  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  Irial- 

15  U.S.C.  16(e).  As  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  held,  the  APPA  permits  a  court 
to  consider,  among  other  things,  the 
relationship  between  the  secured  and 
the  specific  allegations  set  forth  in  the 
goverrunent's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
barm  third  parties.  See  United  States  v. 
Aftcroso^.  56  F.3d  1448, 1458-62  (D.C. 
Cir.  1995).  The  courts  have  recognized 
that  the  term  "  'public  interest'  takelsj 
meaning  from  the  purposes  of  the 
regulatory  legislation."  NAACP  v. 
Federal  Power  Comm'n.  425  U.S.  662, 
669  (1976).  Since  the  purpose  of  the 
antitrust  laws  is  to  preserve  "free  and 
imfettered  competition  as  the  rule  of 
trade,"  Northern  Pacific  Railway  Co.  v. 
United  States,  356  U.S.  1,  4  (1958),  the 
focus  of  the  "public  interest"  inquiry 
under  the  APPA  is  whether  the 
proposed  Final  Judgment  woidd  ser\'e 
the  public  interest  in  free  and  unfettered 
competition.  United  Stales  v.  American 
Cyanamid  Co.,  719  F.2d  558,  565  (2d  Cir 
1983),  cert,  denied.  465  U.S.  1101 
(1984);  United  States  V.  Waste 
Management,  Inc..  1985-2  Trade  Cas., 
166,651,  at  63,046  (D.D.C.  1985).  In 
conducting  this  inquiry,  "the  Court  is 
nowhere  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process ."-  Rather, 

[albsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  Hnding.  should 
•  •   '  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circiunstances. 


M19  Coat.  "«:■  24598  (1973).  See  t'mted  SIctM 
V  Gillette  Co..  406  F.  Supp.  713. 715  (D.Mass. 
1975).  A  "public  interest"  detnTmiantion  can  be 
made  properly  on  die  basii,  of  ttie  CompotitivB 
Impact  Statement  and  Response  lo  CommanU  filed 
pursuant  to  ttie  APPA.  Althougtl  ttie  APPA 
authorizes  tile  use  of  additional  procedures.  15 
U.S.C.  §  tell),  those  procedures  are  discreUonary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
tbut  the  comroenu  have  iBised  significani  issues 
and  that  ftirther  proceedings  would  aid  the  court  in 
resolving  those  Issues  See  H.R.  9J-146J.  93rd 
Cong.  2d  Sess.  B-9.  rrtprinled  in  (1974}  U.S.  Code 
Cong.  &  Ad.  News  6535.  «538 


United  States  v.  Mid-America 
Dairymen,  Inc.  1977-1  Trade  Cas. 
1161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public.  "  United 
States  V.  BNS,  Inc.,  858  F.2d  456.  462 
(9th  Cir.  1988),  quoting  United  States  v. 
Becbtel  Corp.,  648  F.2d  660  (9th  Cir.), 
cert  denied,  454  U.S.  1083  (1981).  See 
also  Microsoft,  56  F.3d  1448  (D.C.  Cir. 
1995).  Precedent  requires  that: 

The  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  wbethdr  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  'within  the  reaches 
of  the  public  interest'  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
t:onsent  dec-ree.^ 

A  proposed  consent  decree  is  an 
agreement  between  the  parties  which  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  to  not  hastily 
and  thoughtlessly  stipulate  to  a  decree 
because,  in  doing  so.  they 
waive  their  right  to  litigate  the  issues 
involved  in  the  case  the  thus  save  themselves 
the  time,  expense,  and  inevitable  risk  of 
litigation.  Naturally,  the  agreement  reached 
normally  embodies  a  compromise;  in 
exchange  for  the  saving  of  cost  and  the 
elimination  of  risk,  the  parties  each  give  up 
something  they  might  have  won  had  they 
proceeded  with  the  litigation. 

United  States  v.  Armour  fi-  Co.,  402  U.S. 
673,  681  (1971). 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  completion  in 
the  future.  Court  approval  of  a  proposed 
final  judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "jA) 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 


is  'within  the  reaches  of  public 
interest.'"  (citations  omitted)  ■• 

Vm.  Determinative  Documents 

No  determinative  materials  or 
documents  within  the  meaning  of  the 
APPA  were  considered  by  the  United 
States  in  formulating  the  proposed  Final 
Judgment. 

Dated:  November  22, 1999. 

For  Plaintiff  United  States  of  America: 
]■  Robert  Kramer  U, 
Chief  Litigation  II  Section. 
PA  Bar*  33963. 
Michael  K.  Hammaker, 
DCBar»!336B4and 
P.  Terry  Lubeck. 
Janet  Adams  Nash. 
C^arolyn  Davis. 
Denise  Cheung, 
Paul  E.  O'Brien. 
Trial  Attorneys, 

U.S.  Department  of  Justice,  Antitrust  Division. 
UOl  HSt.,  NW.  Suite3000,  Washington 
DC  20530, 202-307-0924, 202-307-6283 
(Facsimile). 

IFR  Doc.  99-31669  Filed  12-13-89;  8:4S  ami 
eiLUWi  CODE  44tO-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  Lead-Add 
Battery  Consortium  ("ALABC ") 

Notice  is  hereby  given  that,  on  July 
13, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
etseq.  ("the  Act"),  Advanced  Lead- Acid 
Battery  Consortium  ("ALABC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  anUtiiisl  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  FIAMM  SpA,  Montecchio, 
Italy;  and  Southern  Coalition  for 
Advanced  Transportation  (S(^T), 
Atlanta,  CA  have  been  added  as  parties 
to  this  venture.  Also,  Omni  Oxide, 
L.L.C.,  Indianapolis,  IN;  and  Kyungwon 
Battery  Co.,  Ltd.,  K)'ungki-do.  KOREA 


have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Advanced 
Lead-Acid  Battery  Consortium 
("AlABC")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  Jime  15. 1992.  Advanced  Lead- 
Acid  Battery  Consortium  ("ALABC") 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  July  29.  1992  (57  FR 
33522). 

The  last  notification  was  filed  with 
the  Department  on  January  15. 1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  27,  1998  (63  FR  10040). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Di\ision. 
IFR  Doc.  99-32334  Filed  12-13-99:  8:45  ami 
BILUHO  CODE  441l>-l1-« 


'  United  Slates  v.  Bechlrl.  64S  F.2d  at  666 
(citations  omittedKemphasis  added):  See  United 
Statet  v.  BNS,  Inc..  858  F.2d  at  463;  United  Stales 
v.  Notional  Bmadcasting  Co..  449  F.  Supp.  1127. 
1143  (CD.  Cal.  1978):  United  Stales  v  CiHetre  Co.. 
406  F.  Supp.  at  716.  See  also  United  States  v. 
American  Cyanamid  Co..  719  F.2d  at  565. 


*  United  Stales  v.  Ammcon  Tel.  and  Tel.  Co..  552 
F.  Supp  131,  ISO  (D.D.C  1982).  affd  sub  nam. 
Maryland  v.  United  States.  460  U.S.  1001  (1983). 
quoting  United  States  v.  CUIetie  Co-,  supra.  406  F. 
Supp.  at  716.  United  States  v.  Alcan  Aluminum. 
Lid.  605  F.  Supp.  619.  622  (WD.  Ky.  1985). 


DEPARTMENT  OF  JUS'DCE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Auto  Body  Consortium; 
Near  Zero  Stamping 

Notice  is  hereby  given  that,  on  April 
20, 1999,  pursuant  lo  section  6(a)  of  the 
national  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Auto  body 
consortium.  Inc.  ("the  Consortium  ")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Acrt's  provisions  limiting  the 
recover)'  of  antitrust  plaintifis  to  actual 
damages  under  specified  circumstances. 
Specifically.  DaimletChrysler 
Corporation,  Auburn  Hills,  MI  has  been 
added  as  a  party  to  this  venture.  Also. 
Chrysler  Corporation,  Auburn  Hills,  MI 
has  been  dropped  as  a  party  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
Consortium  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 
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On  September  14, 1995.  the 
Consortium  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  January  31. 
1996  (61  FR  3463). 

The  last  notification  was  filed  with 
the  Department  on  January  3. 1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
.\ct  on  February  15.  1996  (61  FR  6038). 
Constance  K.  Robinson, 
Dinctor  of  Operations.  Antitrust  Division. 
|FR  Doc.  99-32330  Filed  12-13-99;  8:45  ami 
HUJNO  COM  MtO-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Biotechnology  Research 
and  Development  Corporation 
("BRDC") 

Notice  is  hereby  given  that,  on  August 
Z.  1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  Biotechnology 
Research  and  Development  Corporation 
("BRDC")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintins  to  actual 
damages  under  specified  circumstances. 
Specifically.  Baxter  Healthcare 
Corporation,  Round  Lake,  IL  has  been 
added  as  a  party  to  this  venture.  Also, 
Bernard  Technologies,  Inc.,  Chicago,  IL 
has  been  dropped  as  a  party  to  this 
venture. 

On  June  11,  1999,  BRDC  issued  to 
Baxter  Healthcare  Corporation 
("Baxter")  and  Baxter  purchased  from 
BRDC,  746%  shares  of  common  stock, 
without  par  value,  of  BRDC. 
Simultaneously,  with  the  issuance  and 
purchase  of  the  shares  of  the  conmion 
stock.  BRDC  and  Baxter  entered  into  an 
Agreement  to  be  Bound  by  BRDC  Master 
Agreement  whereby  Baxter  agreed  to  be 
bound  by  the  terms  and  conditions  of 
the  BRDC  Master  Agreement  effective  as 
of  June  ID.  1998.  by  and  among  BRDC 
and  its  common  stoclcholders.  Baxter 
has  the  ri^ts  set  forth  in  the  BRDC 
Master  Agreement  in  all  project 
technology  made,  discovered, 
conceived,  developed,  learned  or 
acquired  by  or  on  behalf  of  BRDC  in 
connection  with,  or  arising  out  of,  or  as 


the  result  of,  a  research  project  in 
existence  while  Baxter  is  a  common 
stockholder  of  BRDC. 

Effective  April  30, 1998,  the 
Cooperative  Research  Agreement 
between  BRDC  and  Bernard 
Technologies  expired.  Bernard 
Technologies  was  no  longer  a 
cooperative  researcher  with  BRDC, 
effective  May  1.  1998. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Biotechnology  Research  and 
Development  Corporation  ("BRDC") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  13,  1988,  Biotechnology 
Research  and  Development  Corporation 
("BRDC")  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  May  12, 1988 
(53  FR  16919). 

The  last  notification  was  filed  with 
the  Department  on  November  5,  1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  29,  1999  (64  FR  4704). 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
IFR  Doc.  99-32329  Filed  12-13-99;  8:45  ami 
aujNG  cose  wi»-ii-m 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Cataiytica  Advanced 
Technologies:  Polymerization 
CaUlysts 

Notice  is  hereby  given  that,  on  July 
15, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Cataiytica  Advanced 
Technologies:  Polymerization  Catalysts 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffis  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Cataiytica  Advanced  Technologies, 
Inc.,  Mountain  View,  CA:  ComhiChem, 


Inc.,  San  Diego,  CA:  and  Exxon 
Chemical  Company,  a  Division  of  Exxon 
Corporation,  Houston,  TX.  The  nature 
and  objectives  of  the  venture  are  to 
conduct  research  on  polymerization 
catalysts. 

The  activities  of  this  Joint  Venture 
project  will  be  partially  funded  by  an 
award  from  the  Advanced  Technology 
Program.  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Dixision. 
IFR  Doc.  99-32336  Filed  12-13-99;  8:45  am) 
BIUJNO  COOE  4410-11-11 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Reserach  and  Production 
Act  of  1993 — Cataiytica  Advanced 
Technologies:  Emission  Control 
Catalysts 

Notice  is  hereby  given  that,  on  August 
6, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Cataiytica  Advanced 
Technoogies:  Emission  Control  Catalysts 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Cataiytica  Advanced  Technologies. 
Inc.,  Moimtain  View.  CA;  and 
ComhiChem,  Inc.,  San  Diego,  CA.  The 
nature  and  objectives  of  the  venture  are 
to  conduct  research  on  the 
combinatorial  discovery  and 
development  of  emission  control 
catalysts  for  lean-bum  engines. 

The  activities  of  this  Joint  Venture 
project  will  be  partially  funded  by  an 
award  from  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology.  Department  of 
Commerce. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  99-32340  Filed  12-13-99;  8:45  am) 
eajJNO  cooE  4410-1  i-h 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperathre  Research  and  Production 
Act  of  1993 — Commercenet 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on  June 
15,  1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  CommerceNet 
Consortium,  Inc.  has  filed  vmtten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Commonwealth  of 
Massachusetts,  Boston,  MA;  Teledyne 
Electronic  Technologies,  West  Los 
Angeles,  CA;  and  Levi  Strauss  &  Co., 
San  Francisco,  CA  have  been  added  as 
parties  to  this  venture.  Also.  Boise 
Cascade  Office  Products.  Itasca.  IL;  and 
Defense  Information  Systems  Agency. 
Reston.  VA  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaiuied 
activity  of  the  group  re.search  project. 
Membership  in  this  group  research 
project  remains  open,  and 
CommerceNet  Consortium,  Inc.  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  13,  1994,  CommerceNet 
Consortium,  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  31.  1994  (59  FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  May  11, 1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  99-32331  Filed  12-13-99: 8:45  ami 

BILUMO  CODE  a410-11-M 


DEPARTMENT  OF  JUS'PCE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— E&P  Technology 
Cooperative 

Notice  is  hereby  given  that,  on  March 
30, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
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Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  ESP  Technology 
Cooperative  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  di.sclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  one  of  the  original 
members  of  the  Cooperative,  The  British 
Petroleum  Company  pic,  London  EC2M 
7BA,  England,  merged  with  Amoco 
Corporation  effective  December  31, 
1998.  The  British  Petroleum  Company 
pic  was  renamed  BP  Amoco  pic  and 
remains  a  party  to  the  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  E&P 
Technology  Cooperative  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  6.  1996.  ESiP  Technology 
Cooperative  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  28.  1996  (61  FR  33774). 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division 
IFR  Doc.  99-32333  Filed  12-13-99;  8:45  ami 
aiLLMO  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— lAP  Research,  Inc.: 
Electromagnetic  Dynamic  Compaction 

Notice  is  hereby  given  that,  on  July 
21,  1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  lAP  Research,  Inc. 
has  filed  written  notifications     •• 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  lAP  Research,  Inc.,  Dayton,  OH; 
Deico  Remy  America,  Anderson,  IN;  and 
Select  Tool  &  Die  Corp..  Dayton.  OH. 


The  nature  and  objectives  of  the  venture 
are  to  conduct  research  on 
Electromagnetic  Dynamic  Compaction. 
The  activities  of  this  Joint  Venture 
project  will  be  partially  funded  by  an 
award  from  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce.. 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc  99-32337  Filed  12-13-99: 8:45  ami 
BiLUNO  COOE  4410-11-11 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dh/lsion 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Intevac,  Inc. 

Notice  is  hereby  given  that,  on  |uly 
13.  1999.  pursuant  to  section  6(a)  of'the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  430] 
et  seq.  ("the  Act").  Intevac,  Inc  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
ID  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circiunstances.  Pursuant  lo 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  Intevac,  Inc.,  Santa  Clara. 
CA;  and  National  Semiconductor 
Corporation,  Santa  Clara,  CA.  The 
nature  and  objectives  of  the  venture  are 
to  conduct  research  on  a  low  cost,  low 
light  level  video  camera.  The  activities 
of  this  Joint  Venture  project  will  be 
partially  funded  by  an  award  from  the 
Advanced  Technology'  Program, 
National  Institute  of  Standards  and 
Technologi.-,  Department  of  Commerce, 
(instance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  99-32341  Filed  12-13-99;  8:45  am) 
SILUHO  COOE  4410-11-41 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tt>e  National 
Cooperative  Research  and  Production 
Act  of  1993 — Advanced  Technology 
Program:  Microfluidics  Device  for 
Diagnosis  of  Nosocomial  Agents 
MeDiNA 

Notice  is  hereby  given  that,  on  July  7. 
1 999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
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Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Motorola.  Inc. 
Physical  Sciences  Research 
Laboratories.  Motorola  Labs  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Motorola,  Inc.  Physical 
Sciences  Research  Laboratories, 
Motorola  Labs.  Tempe,  AZ;  CFD 
Research  Corporation,  Huntsville,  AL; 
and  Arizona  State  University.  Tempe, 
AZ.  The  nature  and  objectives  of  the 
venture  are  to  conduct  research  under  a 
program  entitled  "Microfluidics  Device 
for  Diagnosis  of  Nosocomial  Agents 
MeDiN,\".  The  activities  of  this  Joint 
Venture  may  be  partially  funded  by  an 
award  from  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 
Constanc*  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  99-32332  Filed  12-13-99;  8:45  am) 
■UMO  CODE  441l>-11-« 


DEPARTME^f^  OF  JUSTICE 

Antttrust  Dtvision 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Ad  of  1993 — National  Canter  for 
Manufacturing  Sclencaa,  Inc. 

("NCMS") 

Notice  is  hereby  given  that,  on  August 
5, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  National  Center  for 
Maniifacturing  Sciences,  Inc.  ("NCMS") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  ActiveTouch  Systems.  Inc. 
Santa  Clara,  CA;  FileNET  Corporation, 
Denver,  CO:  Michigan  BIDCO,  Inc.,  Ann 
Arbor.  MI;  Optomec  Design  Company. 
EUicott  City.  MD;  Partnerships  Limited. 
Inc..  Lawrenceville.  NJ;  Six  Sigma 
Qualtec.  Inc..  Scottsdale,  AZ;  Stratasys 
Inc..  Eden  Prairie,  MN;  Technology 


Answers,  Inc.,  Petaliuna,  CA;  Metal 
Finishing  Suppliers'  Association, 
Hemdon,  VA;  Wayne  State  University, 
Detroit,  MI  have  been  added  as  parties 
to  this  venture.  Pursuant  to  a  previous 
merger  with  Michigan  Materials  and 
Processing  Institute  ("MMPI").  Auto- Air 
Composites.  Inc..  Lansing,  MI;  and 
Gougeon  Brothers,  Inc.,  Bay  Qty,  MI 
have  also  been  added  as  parties  to  this 
venture.  Also.  Advanced  Optical 
Equipment  &  Systems  Corporation, 
Edgewood,  NM;  Advanced  Technology 
a  Research  Corporation,  Burtonsville, 
MD:  Kasper  Machine  Company, 
Madison  Heights,  MI;  Lucent 
Technologies,  Inc.,  Warren,  NJ;  Mettech 
Corporation,  Richmond.  British 
Columbia.  CANADA;  PCC  Olofsson 
Corporation,  Lansing,  MI:  Performance 
Controls,  Inc.,  Horsham.  PA:  PlyMore 
Cirtniit  Technologies  LP.  Maryville,  TN: 
Prbjo  Industries,  Inc..  Lenexa,  KS;  QM 
Technologies,  Inc..  Albuquerque,  NM: 
Aerospace  Corporation,  Los  Angeles, 
CA;  and  New  Jersey  institute  of 
Technology,  Newark,  NJ  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  National 
Center  for  Manufacturing  Sciences,  Inc. 
("NCMS  ")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  February  20. 1987.  National 
Center  for  Manufacturing  Sciences,  Inc. 
("NCMS")  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  March  17, 
1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  April  1.  1999  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  26. 1999  (64  FR  28519). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  99-32328  Filed  12-13-99:  8:45  am] 
BUJNO  CODE  UIO-n-H 


DEPARTMENT  OF  JUSTtCE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Pharmacia  Biolech: 
Arrayed  Primer  Extension  Research 
Consortium 

Notice  is  hereby  given  that,  on  July 
15, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 


Production  Act  of  1993.  IS  U.S.C.  4301 
et  seq.  ("the  Act"),  Pharmacia  Biotech: 
Arrayed  Primer  Extension  Research 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintifb  to  actual 
damages  under  specified  circumstances. 
Specifically,  on  December  31,  1997.  one 
of  the  original  participants  of  the 
Consorijuui,  Pharmacia  Biotech  Inc., 
merged  with  and  into  Amersham  Life 
Science  Inc.  At  that  time,  the  surviving 
corporation,  Amersham  Life  Science 
Inc.,  changed  its  name  to  Amersham 
Pharmacia  Biotech  Inc.  As  a  result  of  the 
merger,  Amersham  Pharmacia  Biotech 
Inc..  Piscataway,  N],  assumed  all  rights 
and  obligations  of  Pharmacia  Biotech. 
Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Pharmacia 
Biotech;  Arrayed  Primer  Extension 
Research  Consortium  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  26.  1995.  Pharmacia 
Biotech;  Arrayed  Primer  Extension 
Research  Consortium  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  13, 1995  (60  FR 
64078). 

The  last  notification  was  filed  with 
the  Department  on  September  29. 1995. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  13,  1995  (60  FR 
64078). 

Constance  K.  Robinson, 
Director  of  Operations.  AntHnilt  Division. 
IFR  Doc.  99-32339  Filed  12-13-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Semiconductor  Research 
Corp).  ("SRC") 

Notice  is  hereby  given  that,  on  August 
4, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and    - 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Semiconductor 
Research  Corporation  ("SRC")  has  filed 


written  notifications  simultaneouslv 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically. 
Microbar  Incorporated,  Simnyvale,  CA; 
and  TestChip  Technologies,  Inc.,  Dallas, 
TX,  have  been  added  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Semiconductor  Research  Corporation 
("SRC  ")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  January  7, 1985,  Semiconductor 
Research  Corporation  ("SRC'J  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  30.  1985  (50  FR  4281). 

The  last  notification  was  filed  with 
the  Department  on  March  12, 1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  99-32335  Filed  12-13-99:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Divtsion 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Tatematlcs  Suppliers 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on  May 
26,  1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  se^  ( "the  Act"),  Telematics  Suppliers 
Consortium,  Inc.  ("Telematics")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  ATX  Technologies.  Inc.. 
San  Antonio.  TX:  Mannesman  GmbH, 
Wetzlar,  Germany:  and  Volkswagen 
GmbH,  Stuttgart,  Germany  have  been 
added  as  parties  to  this  ventiue. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Telematics 
Suppliers  Consortium.  Inc.  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  12, 1999.  Telematics 
Suppliers  Consortium,  Inc.  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  A  notice  has  not  yet  been 
published  in  the  FedereJ  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division 
IFR  Doc.  99-32338  Filed  12-13-99:  8.45  ami 
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PAROLE  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  Department  of 

Justice,  United  States  Parole 

Commission. 

DATE  AND  TIME:  Thursday,  December  16, 

1999.9:30  a.m. 

PLACE:  U.S.  Parole  Commission.  5550 

Friendship  Boulevard,  4th  Floor,  Chevy 

Chase,  Maryland  20815. 

STATUS:  Closed— Meeting. 

MATTERS  CONSIDERED:  The  following 

matter  will  be  considered  during  the 

closed  portion  of  the  Commission's 

Business  Meeting: 

Appeals  to  the  Commission  involving 
approximately  two  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  CFR  2.27.  These 
cases  were  originally  heard  by  an 
examiner  panel  wherein  inmates  of 
Federal  prisons  have  applied  for  parole 
or  are  contesting  revocation  of  parole  or 
mandatory  release. 

AGENCY  CONTACT:  Sam  Robertson.  Case 
Operations.  United  States  Parole 
Commission,  (301)  492-5962. 

Daled:  December  9, 1999. 
Michael  A.  Storer, 

General  Counsel.  U.S.  Parole  Commission. 
[FR  Doc.  99-32451  Filed  12-10-99;  11:16 
ami 
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PAROLE  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOUMNG  MEETING:  Department  of 

Justice,  United  States  Parole 

Commission. 

TIME  AND  DATE:  10:30  a.m..  Thursday, 

December  16,  1999. 

PLACE:  U.S.  Parole  Commission,  5550 

Friendship  Boulevard.  4th  Floor,  Chevy 

Chase,  Mar>'land  20815. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Conunission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff, 
Case  Operations,  and  Admmistrative 
Sections. 

3.  Attorney  Representation  of  D.C. 
Parole  Violators. 

AGENCY  CONTACT:  Sam  Robertson.  Case 
Operations.  United  States  Parole 
Commission.  (301)  492-5962. 

Daled:  Oecsmber  9. 1999 
Michael  A.  Stavar. 

General  Counsel.  U.S.  Parole  Commission. 
IFR  Doc.  99-32452  Filed  12-10-99:  11:19 
am) 
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NA'nONAL  COUNCIL  ON  DtSABtLTTY 

Sunshine  Act  Meeting 

TYPE:  Quarterly  Meeting. 
AGENCY:  National  Covmcil  on  Disability. 
SUMMARY:  This  notice  sets  forth  Uie 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Coimcil  on  Disability  Notice- 
of  this  meeting  is  required  imder 
Section  522b(e)(l)  of  the  Govemmeni  in 
the  Sunshine  Act.  (PL.  94—409). 
QUARTERLY  MEETING  DATES:  February  28- 
March  1.  2000.  8:30  am  to  5:00  p.m. 
LOCATKM:  Radisson  Plaza  Hotel 
Orlando,  60  South  Ivanhoe  Boulevard, 
Orlando,  Florida:  407-843-0262. 
FOR  INFORMATION,  CONTACT:  Mark  S. 
Quigley,  Public  Affairs  Specialist, 
National  Council  on  Disability,  1331  F 
Stiwl  NW,  Suite  1050.  Washington,  DC 
20004-1107;  202-272-2004  (Voice), 
202-2/2-2074  (TTY).  202-272-2022 
(Fax). 

AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  vrith 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability:  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  Uving.  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
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should  notify  the  National  Council  on 
Disability  prior  to  this  meeting. 
ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area. 
OPCN  MEETING:  This  quarterly  meeting  of 
the  National  Council  on  Disability  will 
be  open  to  the  public. 
AGENDA:  The  proposed  agenda  includes: 
Reports  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee 

Reports 
Executive  Session  (closed] 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington,  DC,  on  December  9. 
1999. 

Etfari  D.  Briffii. 
Executive  Director. 

IFR  Doc.  99-32477  Filed  12-10-99;  12:50 
pml 
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NATIONAL  CREDa  UMON 
ADMINISTRATION 

Notica  of  Meetings 

TIME  AND  date:  10:00  a.m..  Thursday. 

December  16.  1999. 

PLACE:  Board  Room.  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria, 

Virginia  22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Proposed  Operating  Fee  Scale. 

2.  Community  Development  Revolving 
Loan  Program  for  Credit  Unions:  Notice  of 
Applications  for  Participation  and  Interest 
Rate  for  Loans. 

3.  Appeal  &om  a  Federal  Credit  Union  of 
Regional  Director's  Dental  of  a  Field  of 
Membersiiip  Request. 

4.  Final  Rule:  Amendment  to  Part  701. 
NCUA's  Rules  and  Regulations,  Secondary    • 
Capital  Accounts — Disposition  of  Interest 
Payments. 

5.  Annual  Report  of  NCUA  Board  Liaison 
to  Naittoiial  Association  of  State  Credit  Union 
Supervisors  (NASCUSI. 

RECESS:  11:15  a.m. 


TIME  AND  DATE:  11:30  a.m.,  Thursday, 

December  16,  1999. 

place:  Board  Room,  7th  Floor.  Room 

7047, 1775  Duke  Street,  Alexandria, 

Virginia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Field  of  Membership  Appeal.  Closed 
pursuant  to  exemption  (6). 

2.  Insurance  Appeal.  Closed  pursuant  to 
exemptions  (6)  and  (8). 

3.  Proposed  Modification  to  NCUA's 
Indemnification  Policy.  Closed  pursuant  to 
exemptions  (2).  (6)  and  (7). 

4.  Two  (2)  Personnel  Matters.  Closed 
pursuant  to  exemptions  (2).  (5).  (6)  and  (7). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker.  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc  99-32453  Filed  12-10-99  11:22  ami 
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NATIONAL  LABOR  RELATIONS 
BOARD 

Privacy  Act  of  1974;  Publication  of 
Revised  System  of  Records  Notice 

AGENCY:  National  Labor  Relations  Board 

(NLRB). 

ACTION:  Revised  publication  of  System 

of  Records  Notice  NLRB-4.  Claim 

Records. 

SUMMARY:  The  Privacy  Act  of  1974,  as 
amended,  requires  that  each  agency 
publish  a  notice  of  a  proposed  new 
System  of  Records,  as  well  as  proposals 
to  revise  existing  Systems  of  Records. 
This  notice  alters  an  existing  Privacy 
Act  System  of  Records  Notice  NLRB-4. 
Claim  Records,  by  deleting  two  routine 
uses,  dividing  one  routine  use  into  two 
distinct  uses  for  purposes  of  clarity, 
amending  the  language  of  four  routine 
uses,  changing  the  system  manager,  and 
the  address  of  the  system  location,  and 
updating  the  citations  referring  to  29 
CFR  102.117;  as  well  as  making  several 
insignificant  administrative  language 
revisions. 

All  persons  are  advised  that  in  the 
absence  of  submitted  comments,  views, 
or  arguments  considered  by  the  NLRB  as 
warranting  modification  of  the  notice  as 
herewith  to  be  published,  it  is  the 
intention  of  the  NLRB  that  the  notice 
shall  be  effective  upon  expiration  of  the 
comment  period  without  further  action 
by  this  Agency. 

DATES:  The  amended  System  of  Records 
Notice  will  become  effective  without 
further  notice  30  days  from  the  date  of 
this  publication  (January  13,  2000) 
unless  comments  are  received  on  or 


before  that  date  which  result  in  a 
contrary  determination. 
ADDRESSES:  All  persons  who  desire  to 
submit  written  comments,  views,  or 
arguments  for  consideration  by  the 
NLRB  in  connection  with  the  proposed 
revised  System  of  Records  Notice  shall 
file  them  with  the  Executive  Secretary, 
National  Labor  Relations  Boards  1099 
14th  Street,  NW,  Room  11600, 
Washington,  DC  20570-0001. 

Copies  of  all  such  communications 
will  be  available  for  examination  by 
interested  persons  during  normal 
business  hours  in  the  Office  of  the 
Executive  Secretary,  National  Labor 
Relations  Board,  1099  14th  Street,  NW, 
Room  11600.  Washington.  DC  20570- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  |ohll 
I.  Toner,  Executive  Secretary,  National 
Labor  Relations  Board,  1099  14th  Street, 
NW,  Room  11600,  Washington,  DC 
20570-0001. 

SUPPLEMENTARY  INFORMATION:  The 
following  changes  have  been  made  to 
the  existing  NLRB  System  of  Records 
Notice  NLRB-1.  Claim  Records. 

1.  Routine  uses  1  and  2  have  been 
deleted  because  the  specified  "need  to 
know"  in  them  is  authorized  by  S  U.S.C. 
552a(b)  (1)  and  (5). 

2.  Routine  use  3  has  been  amended  by 
changing  reference  from  "Agency"  to 
"NLRB"  for  more  specificity,  and  has 
been  renumbered  1. 

3.  Routine  use  4  has  been  amended  to 
specify  more  exactly  the  information 
that  may  be  disclosed  to  a  court  or  an 
adjudicative  body  in  the  course  of 
presenting  evidence  or  argument 
including  disclosure  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  and  has  been 
renumbered  2. 

4.  Routine  use  5  has  been  renumbered 
3. 

5.  Routine  use  6  has  been  amended  to 
specify  more  exactly  the  categories  of 
users  and  the  information  that  may  be 
disclosed,  and  has  been  renumbered  4. 

6.  The  language  of  routine  use  7  has 
been  amended  to  specify  that  on 
disclosure  to  an  inquiring  congressional 
office,  the  subject  individual  must  be  a 
constituent  about  whom  the  records  are 
maintained,  and  has  been  renumbered 
5. 

7.  Routine  use  8  has  been  renumbered 
6. 

8.  Routine  use  9  has  been  divided  into 
two  distinct  uses  for  purposes  of  clarity, 
one  dealing  solely  with  arbitrators  and 
the  other  with  officials  of  labor 
organizations.  The  language  has  been 
amended  to  conform  to  the  intent  of 
routine  use  (e)  in  the  Government-wide 
system  of  records  OPM/GOVT-2, 
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Employee  Performance  File  System 
Records,  to  eUminate  the  NLRB 
requirement  that  the  information  that 
may  be  disclosed  to  a  labor  organization 
"shall  be  furnished  in  depersonalized 
form,  i.e.,  without  personal  identifiers." 
Routine  use  (e)  is  a  Government-wide 
system  of  records  OPM/GOVT-2  which 
provides  that  the  information  will  be 
"disclosed  to  an  arbitrator  to  resolve 
disputes  under  a  negotiated  grievance 
procedure  or  to  officials  of  labor 
organizations  under  5  U.S.C.  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation."  The 
NLRB  is  deleting  the  requirement  that 
"(Wjherever  feasible  and  consistent 
with  the  responsibilities  under  the  Act, 
such  information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers,"  a  requirement  not 
contained  in  OPM-GOVT-2  routine  use 
(e).  Routine  use  9  has  been  renumbered 
7  and  8. 

9.  The  manager,  system  location,  and 
address  of  NLRB-4  has  been  changed 
from  "Library  and  Administrative 
Services  Branch"  to  "Director,  Division 
of  Administration  "  and  from  "NLRB. 
1717  Petmsylvania  Avenue,  NW, 
Washington.  DC  20570-0001"  to 
"NLRB,  1099  14th  Street,  NW, 
Washington,  DC  20570-0001." 

10.  References  to  29  CFR  102.117 
citations  in  NLRB-4  have  been  changed 
to  read  as  follows  for  the  paragraphs  in 
Notification  Procedures.  29  CFR 
102.117(0;  Records  Access  Procedures, 
29  CFR  102.117  (g)  and  (h);  and 
Contesting  Records  Procedures,  29  CFR 
102.117(i). 

A  report  of  the  proposal  to  revise  this 
system  of  records  was  filed  pursuant  to 
5  U.S.C.  552(r)  vrith  Congress  and  the 
Office  of  Management  and  Budget. 

Dated:  Washington.  DC  December  3.  1999. 

By  direction  of  the  Board. 
|ohn  |.  Tonet, 
Executive  Secretary. 

NLRB-4 

SVSTEyNAME: 
Claim  Records. 

SECunry  classificatkw: 
None. 

SV5TEH  location: 

Director.  Division  of  Administration, 
NLRB,  109S  14th  Street,  NW, 
Washington,  DC  20570-0001. 

CATEQOHIES  OF  INOIVIOUALS  COVERED  BV  THE 
SVSTEU: 

Individuals  filing  claims  imder  the 
Federal  Tort  Claims  Act  of  1946;  the 
Military  Persotmel  and  Civilian 
Employees'  Claims  Act  of  1964;  claims 


filed  under  41  CFR  101-39.4, 
Interagency  Fleet  Management  Systems, 
Accidents  and  Claims;  and  claims  under 
contracts  with  rental  car  companies. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEN: 

Records  may  include  reports  of 
accidents  or  other  events  causing 
damage  or  loss;  data  bearing  upon  the 
scope  of  employment  of  motor  vehicle 
operators;  statements  of  witnesses; 
claims  for  damage  or  loss:  investigations 
of  claims,  including  doctors'  reports,  if 
any;  police  reports;  rental  agreements; 
repair  estimates;  recosds  on  disposition 
of  claims;  and  information  related  to  the 
above. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

28  U.S.C.  2671  et  seq.;  29  U.S.C. 
153(d),  154{a)  and  (b);  31  U.S.C.  3701  et 
seq. 

PURPOSE<S): 

These  records  doctunent  the 
initiation,  investigation,  and  disposition 
of  claims  filed  with  the  NLRB. 

ROUTINE  USES  Of  RECORDS  MAIKTAIMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

The  records,  or  information  contained 
therein  may  be  disclosed  to: 

1 .  The  Department  of  Justice  for  use 
in  litigation  when  either  (a)  The  NLRB 
or  any  component  thereof;  (b)  any 
employee  of  the  NLRB  in  his  or  her 
official  capacify;  (c)  any  employee  of  the 
NLRB  in  his  or  her  individual  capacity 
whore  the  Department  of  Justice  has 
agreed  to  represent  the  employee;  or  (d) 
the  United  States  Government  where  the 
NLRB  determines  that  litigation  is  likely 
to  affect  the  NLRB  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
NLRB  to  be  relevant  and  necessary  to 
the  litigation,  provided  that  in  each  case 
the  Agency  determines  that  disclosure 
of  the  records  to  the  Department  of 
Justice  is  a  use  of  the  information 
contained  in  the  records  that  is 
compatible  with  the  puipuse  for  whitji 
the  records  were  collected. 

2.  A  court,  a  magistrate, 
administrative  tribunal,  or  other 
adjudicatory  body  in  the  course  of 
presenting  evidence  or  argument, 
including  disclosure  to  opposing 
counsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  or  in  connection  with 
criminal  law  proceedings,  when:  (a)  The 
NLRB  or  any  component  thereof;  or  (b) 
any  employee  of  the  NLRB  in  his  or  her 
official  capacity;  (c)  any  employee  of  the 
NLRB  in  his  or  her  individual  capacity, 
where  the  NLRB  has  agreed  to  represent 


the  employee;  or  (d)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
determines  that  disclosure  is  relevant 
and  necessary  to  the  litigation  and  that 
the  use  of  such  records  is  therefore 
deemed  by  the  NLRB  to  be  for  a  purpose 
that  is  compatible  with  the  purpo*5'for 
which  the  records  were  collected. 

3.  Investigators  utilized  by  the  Agency 
to  obtain  information  relevant  to  a  claim 
against  the  Agency. 

4.  Other  agencies,  offices, 
establishments,  and  authorities,  whether 
Federal.  State,  or  local,  authorized  or 
charged  with  the  responsibility  to 
investigate,  litigate,  prosecute,  enforce, 
or  implement  a  statute,  rule,  regulation, 
or  order,  where  the  record  or 
information,  by  itself  or  in  cotmection 
vfith  other  records  or  information, 
indicates  a  violation  or  potential 
violation  of  law.  whether  criminal,  civil, 
administrative,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute, 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto. 

5.  A  Member  of  Congress  or  to  a 
Congressional  stafi  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

6.  Inxlividuals  who  need  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance,  or 
compliant. 

7.  Officials  of  labor  organizations 
recognized  under  5  U.S.C.  Chapter  71. 
when  disclosure  is  not  prohibited  by 
law;  and  the  data  is  normally 
maintained  by  the  Agency  in  the  regular 
course  of  business  and  is  reasonably 
available  and  necessary  for  fiill  and 
proper  discussion,  understanding  and 
negotiation  of  subjects  within  the  scope 
of  collective  bargaining.  The  forgoing 
shall  have  the  identical  meaning  as  5 
U.S.C.  71 14(b)(4)  as  interpreted  by  the 
FLRA  and  the  courts. 

8.  An  arbitrator  to  resolve  disputes 
under  a  negotiated  grievance  arbitration 
procedure. 

DISCLOSURE  TO  CONSUMER  REPOflTINS 
AQENOES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING.  HETAINIHG,  AND 
DISPOSING  OP  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  forms,  documents,  and 

other  papers. 

RETRIEVABIUTY: 
Alphabetically  by  name. 
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SAFEGUARDS: 

Maintained  in  a  Hie  cabinet  within 
tlie  office  of  tlie  Director.  Division  of 
.\dnunistration.  During  duty  hours  files 
are  under  the  surveillance  of  personnel 
charged  with  the  custody  of  the  records, 
and  after  duty  hours  are  behind  locked 
doois.  Access  is  limited  to  personnel 
who  have  a  need  for  access  to  perform 
their  official  functions. 

RETENTKW  AND  nSPOSAl.: 

CUaims  reports  involving  pecuniary 
liability  are  destroyed  10  years  after  the 
close  of  the  fiscal  year  in  which  final 
action  was  taken.  All  other  claims 
reports  are  destroyed  3  years  after  the 
close  of  the  fiscal  year  in  which  final 
action  was  taken. 

3YSTBI  HANAGEn(S)  AND  AOORESS: 

Director,  Division  of  Administration, 
NLRB,  1099  14th  Street,  NW, 
Washington,  DC  20570-0001. 

NOTnCATION  raOCEDURES: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(f). 

RECORD  ACCESS  PflOCEDUnES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR  102.117 
(g)  and  (h). 

COmESTWG  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
System  Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(i). 

RECORD  SOURCE  CATEGORIES: 

Claimants,  investigators,  and 
witnesses. 

[FR  Doc.  99-32253  Filed  12-13-99:  B:45  am] 
njJNO  COOC  7M6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advtsory  Panel  lor  Biological 
Infrastructure:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name  and  Coimnittee  Code:  Advisory 
Panel  for  Biological  Infrastructure 
(#1215). 

Date  and  Time:  January  10-12,  2000, 
8:30  a.m.  to  5:00  p.m. 


Place:  National  Science  Foundation  at 
4201  Wilson  Blvd..  Arlington.  VA 
22230.  Rm.  390. 

Type  of  Meeting:  Closed. 

Contract  Person:  Greg  Farber  and 
Mary  Jane  Saunders.  Program  Director. 
Biological  Instrumentation  and 
Instrument  Development,  National 
Science  Foundation,  Rm.  615,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1472. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  for  acquisition  of  Biological 
Instrumentation  and  Instrument 
Development  for  the  Multi-User 
Equipment  and  Instrumentation 
Resources  for  Biological  Sciences  (MUE) 
Program  as  part  of  the  selection  process 
for  awards. 

fleoson  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  terJinical  information: 
financial  data,  such  as  salaries:  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b  (c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  December  9, 1999. 
Karen ).  York, 

Committee  Management  Officer. 
(FR  Doc.  99-32300  Filed  12-13-99:  8:49  ami 
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NATIONAL  SaENCE  FOUNDATION 

Special  Empliasis  Panel  In  Electrical 
and  Communications  Systems;  Notice 
of  Meetings 

Name:  This  notice  is  being  published 
in  accord  with  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  as 
amended).  During  the  period  January  1 
through  January  30,  2000,  the  Special 
Emphasis  Panel  will  be  holding 
meetings  to  review  and  evaluate 
research  proposals.  The  dates,  contact 
person,  and  types  of  proposals  are  as 
follows: 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems  (1196). 

1.  Date:  January  18-19,  2000,  8:30am- 
5:00pm,  Room  365. 

Contact:  Dr.  James  Mink.  Program 
Director.  Electronics.  Photonics,  and 
Device  Technologies  (EPDT).  Division  of 
Electrical  and  Communications 
Systems.  National  Science  Foundation, 
4201  Wilson  Blvd.,  Room  675. 
Arlington.  VA  22230.  Telephone:  (703) 
306-1339. 

Type  of  Proposal:  Electronics. 
Photonics,  and  Device  Technologies. 


Date:  January  25.  2000,  8:30am- 
5 :00pm,  Room  365. 

Contact:  Dr.  Paul  Werbos,  Program 
Director.  Control  Networks,  and 
Computational  Intelligence  (CNCl). 
Division  of  Electrical  and 
Communications  Systems.  National 
Science  Foundation.  4201  Wilson  Blvd., 
Room  675.  Arlington,  VA  22230. 
Telephone:  (703)  306-1339. 

Type  of  Proposal:  Control,  Networks, 
and  Computational  Intelligence. 

Place:  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
EPDT  &  CNd  proposals  submitted  to 
the  Division  as  part  of  the  selection 
process  for  awards. 

Heoson  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  5S2b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  Decemtnr  9. 1999. 
Karen  J.  York. 

Committee  Management  Officer. 
IFR  Doc.  99-32299  Filed  12-13-99;  8:45  ami 
BILLIMaCOCE  TSK-m-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Qeosclences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annotmces  the  following 
meeting; 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  January  10.  2000;  8:00 
a.m.-S;(X)p.m. 

Place:  Room  770.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  Mayhew, 
Program  Director.  Education  and 
Human  Resources  Program.  Division  of 
Earth  Sciences.  Room  785.  National 
Science  Foundation,  Arlington.  VA 
22230.  (703)  306-1557. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support 


Agenda:  To  review  and  evaluate 
proposals  submitted  to  the  REU  Panel, 
as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries:  and 
personal  information  concerning 
individuals  associated  with  proposals. 
These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  December  9. 1999. 
Karen  |.  York, 

Committee  Management  Officer. 
(FR  Doc.  99-32302  Filed  12-13-99  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Information 
and  Intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annotmces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems 
(1200). 

Date  and  rime;  January  20-21,  2000, 
8:30  a.m.-5:00  p.m. 

Place:  Hilton  Arlington  &  Towers.  950 
North  Stafford  Street.  Arlington.  VA 
22203. 

Type  of  Meeting:  Closed. 
Contact  Person:  Dr.  Ephraim  Glinert. 
Acting  Division  Director.  National 
Science  Foundation.  4201  Wilson 
Boidevard.  Arlington.  VA  22230.  (703) 
306-1926. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
Robotics  and  Human  Augmentation 
Program  ROBOTICS  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act 

Dated:  December  9. 1999. 
Karen  |.  York, 

Committee  Management  Officer. 
IFR  Doc.  99-32297  Filed  12-13-99;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Information 
and  Intelligent  Systems;  Notice  of 
Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdatiun  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems 
(1200). 

Date  and  Time:  January  27-28.  2000; 
8:30  a.m.-5;00  p.m. 

Place:  Holiday  Inn.  4610  North 
Fairfax  Drive.  Arlington,  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ephraim  Glinert, 
Acting  Division  Director,  National 
Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  VA  22230.  (703) 
306-1926. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
Robotics  and  Hiunan  Augmentation 
Program  VISION  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  flature. 
including  technical  information, 
financial  data,  such  as  salaries:  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)_of  the 
Ck)vemment  in  the  Simshine  Act. 

Dated:  De4;emlier  9.  1999. 
Karen  f.  York. 

Committee  Management  Officer 
[FR  Doc.  99-32298  Filed  12-l.'l-99;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Physics  (1208). 

Date  and  Time:  January  13-15.  2000; 
8:30  a.m.-5;00  p.m. 

Place:  National  Science  Foundation. 
4201  Wilson  Boidevard.  Room  1020. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  C.  Denise 
Caldwell.  Program  Director,  MPS/PHY/ 


Atomic,  Molecidar  and  Optical  Physics 
Program,  (703)  306-1807. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  the 
Physics  Division — Atomic.  Molecular 
and  Optical  Physics  Program  at  NSF  for 
financial  support. 

Agenda:  To  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietaT}'  or  confidential  nature, 
including  technical  information: 
information  on  persoimel  and 
proprietary  date  for  present  and  future 
subcontracts.  These  matters  are  exempt 
under  5  U.S.C.  5S2b(c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  December  9.  1999. 
Karen  ).  York. 

Committee  Management  Officer. 
IFR  Doc.  99-32301  Filed  12-13-99:  8:45  ami 
BUJJNG  COOE  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board  Delegation  of 
Authority 

agency:  National  Science  Foimdation. 
action:  Notice. 

StMMARY:  As  authorized  by  Sec.  S(e)(2) 
of  the  National  Science  Foundation  Act 
of  1950.  as  amended,  the  National 
Science  Board  remakes  its  delegation  of 
authority  to  the  National  Science 
Foundation  Director  to  review,  approve 
and  take  final  action  on  grants, 
contracts,  or  other  arrangements. 
DATES:  Approved  November  18.  1999. 
ADDRESSES:  National  Science  Board. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  1225, 
Arlington,  Virginia,  22207. 
FOB  FURTHER  INFORMATION  CONTACT:  Dr. 
Marta  Cehelskv,  Executive  Officer.  NSB. 
(703)  306-2000. 
SUPPI^MENTARY  INFORMATKM:  None. 

Daled:  December  2.  1999. 
Marta  CeheUky, 
Executive  Officer. 

IFR  Doc.  99-32362  Filed  12-13-99:  8:4.=  ami 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  64,  No, 
234/Tuesday,  December  7, 1999. 
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PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

9:30  am.  Tuesday,  December  14. 1999. 

CHANGE  IN  MEETING:  A  majority  of  the 

Board  Members  determined  by  recorded 

vote  to  cancel  the  December  14. 1999 

Board  meeting  that  was  to  consider  the 

following  items: 

7216:  Highway  Accident  Report: 
Greyhound  Motorcoach  Run-Off-the- 
Road  Accident.  Burnt  Cabins. 
Pennsylvania.  June  20.  1998 

7217:  Proposed  Safety 
Recommendation:  Regarding  the  Use 
of  Medication  when  Operating 
Vehicles 

7127:  Opinion  and  Order  Administrator 
V.  Kraft,  Docket  SE-15152.  disposition 
of  the  Administrator's  appeal 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhonda  Underwood.  (202)  314-6065. 
Dated:  December  10.  1999. 

Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

IFR  Doc.  99-32524  Filed  12-10-99: 3:18  pml 
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NUCLEAR  REGULATORY 
COMMISSION 

Commonweatth  Edison  Co.;  ZIon 
Nuclear  Power  Station,  Units  1  and  2; 
Environmental  Assessment  anti 
Finding  of  No  Significant  Impact 

[Dockal  Nos.  50-295  snd  50-304] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  Nos.  DPR-39  and  DPR-48. 
issued  to  Cocomonwealth  Edison 
Company  (ComEd  or  the  licensee)  for 
the  Zion  Nuclear  Power  Station  (ZNPS) 
Units  1  and  2,  located  in  Lake  County. 
Illinois. 

Environinental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would 
exempt  ZNPS,  because  of  its 
permanently  shutdown  and  defueled 
status,  from  certain  requirements  of  10 
CFR  50,54(w)  regarding  the  amoimt  of 
onsite  property  insurance  required  and 
from  the  requirements  of  10  CFR  140,11 
regarding  the  amount  of  offsite  liability 
insurance  required.  Specitically.  the 
exemption  would  allow  the  licensee  to 
reduce  onsite  insurance  coverage  to  $50 
million,  offsite  coverage  to  $100  million, 
and  withdraw  from  participation  in  the 
secondary  insurance  pool  based  on  the 
permanently  defueled  status  of  ZNPS. 

The  proposed  action  is  in  acconiance 
with  the  licensee's  application  for 
exemption  dated  October  22,  1999. 


The  Need  for  the  Proposed  Action 

ZNPS  was  shut  down  permanently  in 
February  1997.  ComEd  certified  the 
permanent  shutdown  on  February  13, 
1998,  and,  on  March  9. 1998.  certified 
that  all  fuel  had  been  removed  from  the 
reactor  vessels.  In  accordance  with  10 
CFR  50.82(a)(2),  upon  docketing  of  the 
certifications,  the  facility  operating 
license  no  longer  authorizes  ComEd  to 
operate  the  reactor  or  to  load  fuel  into 
the  reactor  vessel.  In  this  permanently 
shutdown  condition,  the  facility  poses  a 
reduced  risk  to  public  health  and  safety. 
Because  of  this  reduced  risk,  full 
compliance  with  all  the  requirements  in 
10  CFR  50.54(w)  and  10  CFR  140.11  is 
no  longer  necessary.  The  requested 
exemptions  from  portions  of  10  CFR 
50.54(w)  and  10  CFR  140.11  are  needed 
to  allow  a  reduction  in  the  insurance 
coverage  to  a  level  that  is  appropriate 
for  ZNPS  in  its  permanently  shutdown 
and  defueled  condition. 

Environmental  Impact  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  since  the  exemption  only  involves 
changes  to  indemnity  insurance,  the 
proposed  action  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

The  only  potential  environmental 
impacts  associated  with  the  proposed 
action  would  be  economic  in  nature  in 
the  event  of  an  accident,  if  insurance 
coverage  is  not  sufficient.  The  NRC  staff 
determined  in  SECY-96-256.  "Changes 
to  the  Financial  Protection 
Requirements  for  Permanently 
Shutdown  Nuclear  Power  Reactors.  10 
CFR  50.54(w)  and  10  CFR  140.11."  that 
$50  million  in  on-site  coverage  and 
$100  million  in  offsite  coverage  is 
sufficient  for  the  most  limiting  accident 
associated  with  a  permanently 
shutdown  defueled  plant.  Therefore, 
given  that  the  proposed  action  conforms 
to  the  dollar  amounts  of  SECY-96-256. 
the  staff  has  concluded  that  there  would 


be  no  significant  economic  impact  on 
the  surrounding  community  in  the  event 
of  an  accident. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  the  Zion  Nuclear  Power  Station, 
Units  1  and  2.  dated  December  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  23,  1999,  the  staff 
consulted  with  the  Illinois  State 
officials.  Mr.  Gary  Wright  and  Mr.  Neill 
Howey .  of  the  Illinois  Department  of 
Nuclear  Safety  (IDNS)  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  30.  1999.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gebnan  Building.  2120  L  Street, 
NW.  Washington,  DC.  Publicly  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room). 

Deled  al  Rockville,  Maryland,  this  8th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Dino  C  ScaletU, 

Project  Manager,  Decommissioning  Section, 
Project  Direclomte  IV  8-  Decommissioning 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  99-32309  Filed  12-13-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

DOCKET  NO.  50-320 

GPU  Nuclear.  Inc..  et  al;  Three  Mile 
Island  Nuclear  Station.  Unit  2. 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Possession 
Only  License  No.  DPR-73.  issued  to 
GPU  Nuclear.  Inc.  (the  licensee),  for  the 
Three  Mile  Island  Nuclear  Station,  Unit 
2  (TMI-2),  located  in  Dauphin  County. 
Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  add  a 
statement  to  existing  License  Condition 
2.B.(5)  to  ensure  that  the  storage  of 
certain  radioactive  materials  at  TMI-2 
fitjm  the  co-located  Three  Mile  Island. 
Unit  1.  as  authorized  under  the  Unit  1 
license,  does  not  result  in  a  source  term 
that,  if  released,  would  exceed  that 
previously  analyzed  in  the  Post- 
Defueling  Monitored  Storage  Safety 
Analysis  Report  for  TMI-2. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  June  29,  1999,  as 
supplemented  by  letters  dated  August 
27.  October  29.  and  November  3. 1999. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
ensure  that  activities  conducted  under 
authorization  of  theTMI-1  license, 
which  permits  the  movement  to  and 
storage  al  TMI-2  of  certain  radioactive 
materials,  do  not  contravene  the  existing 
restrictions  applicable  to  TMI-2. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  action  effectively 
places  appropriate  limits  on  the 
radioactive  materials  that  may  be 
possessed  by  the  TMl-1  licensee  at 
TMI-2.  and.  further,  has  determined 
that  the  source  term  from  any  accident 
involving  radioactive  material  at  TMI-2 
under  the  TMI-1  license  would  be 
within  that  assumed  in  the  Post 
Defueling  Monitored  Storage  Safety 
Analysis  Report  for  TMI-2. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effiuents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 


exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites,  does  not  affect  nonradiological 
plant  effluents,  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant,  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 
As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action  " 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  actions  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Sutement  for  the  Three  Mile  Island 
Nuclear  Station,  Unit  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  polici', 
on  October  20, 1999,  the  staff  consulted 
with  the  Penn.sylvania  State  official, 
Stan  Maingi  of  the  Penn.sylvania  Bureau 
of  Radiation  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
cotnments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  June  29, 1999.  as  supplemented 
by  letters  dated  August  27,  October  29. 
and  November  3.  1999,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building.  2120  L  Street, 
NW..  Washington.  DC.  Publically 
available  records  will  be  accessible 
electronically  fi^m  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site.  /i«p.//tvw»-.nrc.goi'  (the  Electronic 
Reading  Room). 


Deled  al  Rockville.  Marylud,  this  8tb  day 
of  De<:ember  1999. 

For  the  Nuclear  Regulatory  Commission 
lohn  L.  Mians. 

Project  Manager.  Decommissioning  Section. 
Project  Direclorole  IV  &  Decommissionmg 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation . 
IFR  Doc.  99-32310  Filed  12-11-99:  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Wednesday.  December  15.  1999 
PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday.  Decembttr  15 

9:25  a.m. 
Affirmation  Session  (Public  Meeting)  a: 
Final  Rule — AP600  Design  Certificalion 
(Tentative)  (Contact:  Ken  Han.  301-415- 
16S9) 

9:30  a.m. 
Meeting  with  Advisory  Committee  on 
Nuclear  Waste  (ACWV)  (Public  Meeting) 
(Contact:  Dr.  lobn  Larkins.  301-415- 
73601 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verif>'  the  status  of  meetings 
call  (recording)— (301)  415-1292, 
l»NTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  fbimd  on  the  Internet 
at  http://www.nrc.gov/SECY/sm)/ 
schedule.hlm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers,  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Ope'rations 
Branch.  Washington.  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh9nrc.gov  or 
dkw9nrc.gov. 

Dated:  December  8.  1999. 
Williun  M.  Hill.  Jr.. 
SEcy  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc.  99-32478  Filed  12-10-99:  12:52 
pml 
aa^jHOcooc  75«Mn-« 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R>IMM  No.  34-4220S;  Fll*  No.  SR-MSRB- 
98-081 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Ortler  Granting  Approval  to 
Proposed  Rule  Change  Relating  to 
Rule  G-38,  on  Consultants,  Rule  Q-37, 
Political  Contributions  and 
Prohibitions  on  Municipal  Securltlea 
Business,  Rule  G-8,  on  Books  snd 
Records,  and  Revlsiona  to  ttM 
Attachment  Page  to  Form  G-37/G-38 

Decomber  7.  1999. 

I.  Introduction 

On  June  16. 199B.  the  Municipal 
Securities  Rulemaldng  Board  ("Board" 
or  "MSRB")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
1 9b— 4  thereunder.^  a  proposed  rule 
change  that  requires  brokers,  dealers,  or 
municipal  securities  dealers  ("dealers") 
to  obtain  from  their  consultants 
information  on  the  consultants'  political 
contributions  and  payment  to  state  and 
local  political  parties  and  to  report  such 
information  to  the  Board  on  Form  G-37/ 
G-38.  On  August  26,  1999,  the  Board 
filed  Amendment  No.  1  which  replaced 
and  superseded  the  proposed  rule 
change.' 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  12, 1999.*  The 
Commission  received  one  comment 
letter  regarding  the  proposed  rule 
change. 

n.  Description  of  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
require  a  dealer  to  receive  and  report 
certain  contribution  and  payment 
information  from:  the  consultant;  any 
partner,  director,  officer  or  employee  of 
the  consultant  who  communicates  with 
an  issuer  to  obtain  municipal  securities 
business  on  behalf  of  the  dealer;  and, 
any  PAC  controlled  by  the  consultant  or 
any  partner,  director,  officer  or 
employee  of  the  consultant  who 
communicates  with  issuers  to  obtain 
municipal  securities  business  on  behalf 


of  the  of  the  dealer.'  A  dealer  would  be 
required  to  include  within  its 
Consultant  Agreement  a  statement  that 
the  consultant  agrees  to  provide  the 
dealer  each  calendar  quarter  with  a 
listing  of  reportable  political 
contributions  to  an  official(s)  of  an 
issuer  and  reportable  contributions  to 
political  parties  of  stales  and  political 
subdivisions  during  such  quarter,  or  a 
report  that  no  reportable  political 
contributions  or  reportable  political 
party  contributions  were  made,  as 
appropriate." 

The  proposed  rule  change  would 
require  a  dealer  to  obtain  information 
from  its  consultants  about  the 
contributions  made  to  issuer  officials 
only  if  the  consultant  has  had  direct  or 
indirect  communication  with  such 
issuer  to  obtain  municipal  securities 
business  on  behalf  of  the  dealer.'  The 
political  party  payments  required  to  be 
reported  are  limited  to  those  made  to 
political  parties  of  states  and  political 
subdivisions  that  operate  within  the 
geographic  area  of  the  issuer  with  whom 
the  consultant  communicates  on  behalf 
of  the  dealer  (e.g.,  city,  county  and  state 
parties).  The  date  that  establishes  the 
obligation  for  the  collection  of 


'15  U-5.C7Bj<b)(l]. 
'  17  CFH  :40.19b-) 

*  See  lettw  lo  KBtheriae  A.  England.  Assistant 
DIraclnr.  tlivisioD  of  I^arliet  Reguiation.  SEC,  from 
Ronald  W.  Smith,  S«uor  Lagal  Aaaociale.  MSRB. 
dated  August  26.  1999- 

*  Svcunlies  Exchange  Act  Release  No.  41975 
(Ortoher  4.  199SI,  M  FR  SSIIS. 


'  A  •consultant"  in  Rule  G-38  can  refer  to  an 
individual  or  a  company  (e.g..  a  bank  aftlliated  with 
a  bank  dealer).  For  example,  if  an  individual  is  a 
cotisultaot.  this  indi^ndual  would  report  to  the 
dealer  only  his  or  her  contributions  and  paymenU 
and  the  contributions  of  any  PAC  controlled  by 
such  individual.  If  the  cottsultant  is  a  company,  tlie 
company  would  report  its  contributions  and 
payments  to  the  dealer,  as  welt  as  those  made  by 
dny  pariner.  director.  ofBcer  or  employee  of  the 
consultant  who  conununicates  with  issuers  to 
obtain  municipal  securities  business  on  behalf  of 
the  dealer,  and  any  PAC  controlled  by  the 
consultant  or  any  partner,  director,  officer  or 
employee  of  the  consultant  who  communicates 
with  issuers  to  obtain  municipal  securities  business 
on  behalf  of  the  dealer. 

"The  de  minimis  exception  for  contributions  to 
official(s)  of  an  issuer  provides  thai  a  coiisultant 
need  not  provide  to  a  dealer  information  about 
contributions  made  by  any  pariner.  director,  officer 
or  emplovee  of  the  consultant  who  conununicates 
with  issuers  to  obtain  municipal  securities  business 
on  behalf  of  the  dealer  to  any  official  of  an  issuer 
for  whom  such  individual  is  entitled  to  vole  if  such 
individual's  contributions,  in  total,  are  niM  in  excess 
of  S250  to  each  official  of  such  issuer,  per  election. 
Similarly,  the  de  minimis  esceplion  for  payments 
provides  that  a  consultant  need  not  provide  to  a 
dealer  infomiation  about  payments  to  political 
parlies  of  a  state  or  political  subdivision  made  by 
any  partner,  direclor.  officer  or  employee  of  the 
consultant  who  communicates  witii  Issuers  to 
obtain  municipal  securities  business  on  behalf  of 
the  dealer  who  is  entitled  to  vote  in  such  stale  or 
political  subdivision  if  the  payments  by  the 
individual,  in  total,  are  not  in  excess  of  S2S0  per 
political  party,  per  year. 

~  A  dealer  must  disclose  contributions  with 
respect  to  those  issuers  from  which  a  consultant  is 
seeking  municipal  securities  business  on  behalf  of 
the  dealer,  regardless  of  whether  contributions  are 
going  to  and  communications  are  occurring  with 
the  some  or  diRerent  personnel  within  that 
pariicular  issuer 


contribution  information  is  the  date  of 
the  consiUtant's  commtmication  with 
the  issuer  to  obtain  municipal  securities 
business  on  behalf  of  the  dealer. 

With  respect  to  the  collection  of 
contribution  and  payment  information, 
the  proposed  rule  change  contains  a  six- 
month  "look-back"  provision,  as  well  as 
a  six-month  "look-forward"  provision 
from  the  date  of  communication  with  an 
issuer.  Thus,  a  consultant  must  disclose 
to  the  dealer  the  contributions  and 
payments  made  by  the  consultant 
during  the  six  months  prior  to  the  date 
of  the  consultant's  communication  with 
the  issuer. °  So  too,  if  the  consultant's 
communication  with  an  issuer 
continues,  any  reportable  contributions 
and  payments  would  be  required  to  be 
disclosed.  Once  communication  ceases, 
the  consultant  still  must  disclose  to  the 
dealer  contribution  and  payment 
information  for  six  months  '  The 
proposed  rule  change  would  require 
dealers  to  keep  records  under  Rule  G- 
8  of  all  reportable  political  contributions 
and  all  reportable  political  party 
payments. 

A  dealer's  requirement  to  collect 
contribution  and  payment  information 
from  its  consultants  ends  when  a 
Consultant  Agreement  has  been 
terminated.'"  Of  course,  dealers  shotdd 
not  attempt  to  avoid  the  requirements  of 
Rule  G-38  by  terminating  a  consultant 
relationship  after  directing  or  soliciting 
the  consultant  to  make  a  political 
contribution  to  an  issuer  official  after 
termination.  Rule  G-37(d)  prohibits  a 
dealer  from  doing  any  act  indirectly 
which  would  result  in  a  violation  of 
Rule  G-37  if  done  direcdy  by  the  dealer. 
Thus,  a  dealer  may  violate  Rule  G-37  by 
engaging  in  municipal  securities 
business  with  an  issuer  after  directing  or 
soliciting  any  person  to  make  a 
contribution  to  an  official  of  the  issuer, 

The  proposed  rule  change  would 
require  that  the  information  obtained  by 
dealers  concerning  their  consultants' 
contributions  and  payments  be 
submitted  by  dealers  to  the  Board  on 
Form  G-37/G-28."  The  proposed  rule 
change  would  require  dealers  to 
disclose  on  the  attachment  sheet  for 
each  consultant  used  by  the  dealer  the 


"  Such  contributions  and  payments  become 
reportable  in  Ihe  calendar  quarier  in  which  the 
coosullant  first  communicates  with  the  issuer. 

"Contributions  and  payments  made 
simultaneously  with  or  after  the  consultant's  first 
communication  with  the  issuer  are  reportable  in  the 
calendar  quarter  in  which  they  are  made. 

'<*  .^  dealer  that  lerminates  a  Consultant 
Agreement  would  of  course  be  obligated  to  obtain 
information  regarding  contributions  and  payments 
made  up  to  the  date  of  lertnination. 

'  1  Tbe  proposed  rule  change  also  requires  dealers 
to  repori  the  consullanl's  Imsiness  address  on  Form 
G-37;G-3a 


contributions  and  payments  covered  by 
the  rule  or  that  no  such  contributions  or 
payments  were  made  for  the  quarter. 
Furthermore,  a  dealer  must  disclose  if  a 
consultant  has  failed  lo  provide  it  with 
a  report  concerning  its  contributions 
and  payments.  When  completing  the 
form,  a  dealer  must  disclose,  in  addition 
to  the  other  required  information,  the 
calendar  quarter  and  year  of  any 
reportable  political  contributions  and 
reportable  political  party  payments  that 
were  made  prior  to  the  calendar  quarter 
of  the  form  being  completed  (e.g., 
contributions  and  payments  made  in  a 
prior  quarter  that  are  reportable  as  a 
result  of  the  six-month  look-back). 
Reportable  "look-back  "  contributions 
and  payments  also  must  be  disclosed  on 
the  Form  G-37/G-38  for  the  quarters  in 
which  the  consultant  has  communicated 
with  an  issuer  to  obtain  mimicipal 
securities  business  on  behalf  of  a  dealer. 
Once  a  contribution  or  payment  has 
been  disclosed  on  a  report,  a  dealer 
should  not  continue  to  disclose  that 
particular  contribution  or  payment  on 
subsequent  reports.  The  attachment 
page  to  Form  G-37/G/38  also  has  been 
revised  to  require  dealers  to  separately 
identify  all  of  the  municipal  securities 
business  obtained  or  retained  by  the 
consultant  for  the  dealer. '^ 

The  proposed  rule  change  incjudes  a 
"reasonable  efforts"  provision  that 
allows  dealers  to  rely  in  good  faith  on 
information  received  from  their 
consultants  regarding  contributions  and 
payments.  The  reasonable  efforts 
provision  states  that  a  dealer  will  not 
violate  Rule  G-38  if  the  dealer  f^ls  to 
receive  from  its  consultant  all  required 
contribution  and  payment  information 
and  thus  fails  to  report  the  information 
to  the  Board  if  the  dealer  can 
demonstrate  that  it  used  reasonable 
efforts  in  attempting  to  obtain  the 
necessary  infermation.  However,  to 
avail  itself  of  the  reasonable  efforts 
provision,  a  dealer  must: 

(1)  State  in  its  Consultant  Agreement 
that  Board  rules  require  disclosure  of 
consultant  contributions  and  payment: 

(2)  Send  quarterly  reminders  to 
consultants  of  the  deadline  for  their 
submissions  to  the  dealer  of 
contribution  information; 

(3)  Include  language  in  the  Consultant 
Agreement  to  the  effect  that:  (a)  the 
Consultant  Agreement  will  be 
terminated  if,  for  any  calendar  quarter, 
the  consultant  fails  to  provide  the  dealer 
with  information  about  its  reportable 


' '  The  existing  version  of  the  form  requires 
dealers  to  list  only  the  municipal  securities 
business  obtained  or  retained  by  tbe  consultant  in 
which  the  consultant  was  paid  a  specific  dollar 
amount  for  the  particular  municipal  securities 
business. 


contributions  or  payments,  or  a  report 
noting  that  the  consultant  made  no 
reportable  contributions  or  payments, 
and  the  failure  continues  up  to  the  date 
to  be  determined  by  the  dealer  but  no 
later  than  the  date  by  which  the  dealer 
is  required  to  send  Form  G-37/G-38  to 
the  Board  with  respect  to  the  next 
succeeding  calendar  quarter,  such 
termination  to  tie  effective  upon  the  date 
the  dealer  must  send  its  Form  G-37/G- 
38  to  the  Board,  and  (b)  the  dealer  may 
not  make  any  further  payments  to  the 
consultant,  including  payments  owed 
for  services  performed  prior  to  the  date 
of  terminatioo,  as  of  the  date  of  such 
termination;  and 

(4)  Enforce  the  Consultant  Agreement 
provisions  described  above  in  a  full  and 
timely  manner  and  indicate  the  reason 
for  and  date  of  the  termination  on  its 
Form  G-37/G-38  for  the  applicable 
quarter. 

The  failure  by  a  dealer  to  include  the 
termination  and  non-pa>Tnent 
provisions  in  a  Consultant  Agreement  or 
to  enforce  any  such  provisions  that  may 
be  contained  in  the  Consultant 
Agreement,  would  not,  in  and  of  itself, 
constitute  a  violation  of  Rule  G-38  but 
would  instead  preclude  the  dealer  from 
invoking  the  reasonable  efforts 
provision  as  a  defense  against  a  possible 
violation  for  failing  to  disclose 
consultant  contribution  information, 
which  Ihe  consultant  may  have 
withheld  from  the  dealer. 

Finally,  the  proposed  rule  change 
contains  a  clarifying  amendment  to  Rule 
G-38{b)(i)(B).  and  a  technical 
amendment  to  Rule  G-37(e)(I)(D)  to 
conform  to  the  amendments  to  Rule  C- 
38. 

m,  Summaiy  of  ComiDents 

The  Commission  received  one 
comment  letter  from  the  Bond  Market 
Association  ( "TBMA"),' '  generally 
opposing  the  proposed  rule  change  but 
supporting  the  "reasonable  efforts" 
provision.  In  its  letter.  TBMA 
questioned  the  need  for  an  additional 
layer  of  regulatory  bureaucracy  under 
the  proposed  changes  to  Rule  G-38, 
arguing  that  Rule  C-37  already  prohibits 
the  use  of  consultants,  as  a  conduit,  to 
make  contributions  that  are 
inappropriate  payments  lo  secure 
municipal  business.  For  the  same 
reason,  TBMA  also  stated  that  the 
proposed  rule  change  unduly  interferes 
vnth  commercial  contractual 
arrangements  and  is  an  example  of 
excessive  regulatory  micromanagement. 
If  the  proposed  rule  change  is  adopted, 


TBMA  stated  that  the  "reasonable 
efforts"  provision  must  be  included  in 
its  broadest  form,  and  further  suggested 
that  the  provision  should  be  modified 
into  a  non-exclusive  safe  harbor,  thereby 
allowing  dealers  to  present  facts  and 
circumstances  evidence  of  "reasonable 
efforts  "  even  though  the  specific 
requirements  presented  in  the  proposed 
rule  change  have  not  been  satisfied. 

The  Commission  disagrees  with 
TBMA's  suggested  modificalion  of  the 
"reasonable  efforts'"  provision.  The 
Commission  believes  an  interpretation 
of  this  provision  whic:h  focuses 
primarily  on  facts  and  circumstances 
evidence  could  lead  to  irregular 
compliance  and  inconsistent 
enforcement  of  the  rules.  The 
Commission  recognizes  that,  ultimately, 
the  responsibility  for  disclosure 
reporting  lies  with  the  dealers.  The 
Commission  notes,  however,  that  these 
dealers  benefit  from  their  relationships 
with  and  the  activities  of  their 
consultants.  Thus,  the  burden  should  be 
on  the  dealers  to  ensure  that  theix 
consultants  provide  the  requisite 
information  in  the  time  specified  by  the 
rules.  Therefore,  the  Commission 
supports  the  proposed  rule  change,  as 
amended,  because  it  removes  the 
possibility  of  collusion  between  dealers 
and  consultants  and  requires  dealers  to 
act  affirmatively  to  ensure  that  the 
required  information  is  disclosed. 

rv.  Discussion 

After  carefu'  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder.'*  In  particular,  the 
Commission  believes  the  proposed  rule 
change  in  consistent  with  the 
requirements  of  Section  15B(b)(2)(C)  of 
the  Act  '*  because  the  proposed  rule 
change  is  designed  lo  prevent 
fraudulent  and  manipulative  acts  and 
pracrtices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  eogaged 
in  regulatiog,  clearing,  settling, 
pnx:essing  information  with  respect  to, 
and  facilitating  transactions  in, 
municipal  securities,  to  remove 
impediments  lo  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and.  in  general,  to 
protect  investors  and  the  public  interest 
The  Commission  believes  the  proposed 
rule  change  is  consistent  with  tbe  Act 
because  the  public  will  be  able  lo 
monitor  whether  there  is  a  connection 


■'See  letter  from  Paul  Sallzinan.  Executive  Vice 
Pieaidenl  and  General  Counsel,  TBMA.  to  lonathan 
Katz.  Secrrrtary.  SEC.  dated  November  S.  ISSS. 


'*  In  reviewing  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  no  efSdancy.  competition,  and  capital 
(brmation  15  U.S.C  7SKbK7|. 

•M5  U.S.C.  ?»o-»(b)(2KC). 
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between  contributions  given  to  an  issuer 
by  consultants  and  the  business  they 
obtained  for  the  dealers  that  hired  them. 

the  Commission  notes  that  Rule  G-38 
requires  that  dealers  record  and  report 
certain  information  about  their 
consultants  every  quarter;  the 
amendments  merely  add  items  of 
information  that  must  be  recorded  and 
reported.  While  the  additional 
information  may  be  a  burden  on  dealers, 
the  Commission  believes  it  is  important 
that  dealers  obtain  and  report  the 
information  so  that  consultants' 
political  contributions  can  be  reviewed 
to  determine  whether  these 
contributions  influenced  the  awarding 
of  municipal  securities  business. 
Accordingly,  to  establish  a  complete 
record  of  information,  the  Commission 
finds  it  reasonable  that  the  proposed 
rule  change  requires  dealers  to  receive 
quarterly  reports  from  their  consultants 
listing  all  reportable  contributions, 
stating  that  the  consultants  made  no 
reportable  contributions,  or  disclosing 
that  the  consultants  failed  to  provide  a 
report  to  their  dealer. 

The  proposed  rule  change  also 
mandates  that  dealers  include  a 
statement  in  their  Consultant 
Agreements  describing  this  quarterly 
reporting  requirement  so  the  consultant 
is  informed  of  his  reporting 
responsibilities.  The  Commission 
believes  that  if  it  should  be  determined 
later  that  a  consultant  did  in  fact  make 
a  reportable  contribution  after  reporting 
that  no  reportable  contributions  were 
made,  the  dealer  will  have  a  record  to 
demonstrate  that  the  consultant  hid  the 
contribution  information  from  the 
dealer. 

Additionally,  the  Commission 
believes  that  the  proposed  rule  change 
is  a  measured  response  to  the  Act's 
requirement  to  prevent  frauduient  and 
manipulative  acts  and  practices.  The 
proposed  rule  change  does  not  require 
a  dealer  to  obtain  information  about  ail 
political  contributions  made  by  its 
consultants.  A  dealer  must  obtain 
information  from  its  consultants  about 
the  contributions  made  to  issuer 
officials  only  if  the  consultant  has 
communicated  directly  or  indirectly 
with  the  issuer  to  obtain  municipal 
securities  business  on  behalf  of  the 
dealer.  The  poUtical  party  payments 
required  to  be  reported  are  limited  to 
those  made  to  political  parties  of  states 
and  political  subdivisions  that  operate 
within  the  geographic  area  of  the  issuer 
with  whom  the  consultant 
communicates  on  behalf  of  the  dealer. 
Furthermore,  the  proposed  rule  change 
only  requires  dealers  to  record  and 
report  information  about  certain 
political  contributions  and  payments  to 


state  and  local  political  parties  made  by 
their  consultants.'" 

The  date  that  establishes  the 
obhgation  for  the  collection  of 
contribution  information  is  the  date  of 
the  consultant's  communication  with 
the  issuer  to  obtain  municipal  securities 
business  on  behalf  of  the  dealer.  The 
proposed  rule  change  provides  for  a  six- 
month  look-back  and  a  six-month  look- 
forward  reporting  provision  from  this 
date  of  communication  with  an  issuer." 
The  Commission  finds  these  provisions 
are  necessary  to  ensure  that  this 
information  is  provided  for  a  minimum 
period  of  one-year,  absent  termination 
of  a  Consultant  Agreement,  about  any 
consultant  contributions  to  officials  of 
an  Issuer  with  whom  the  consultant 
commimicated  on  behalf  of  a  dealer  to 
obtain  municipal  securities  business. 
This  requirement  also  should  help  to 
identify  any  situations  in  which 
contributions  could  have  influenced  the 
awarding  of  municipal  securities 
business. 

The  Commission  also  finds  that  the 
"reasonable  efforts"  provision  is 
consistent  with  the  Act.  The  provision 
allows  a  dealer  to  rely  in  good  faith  on 
information  received  from  its 
consultants  regarding  contributions  and 
payments  if  the  dealer:  (1)  Demonstrates 
that  it  used  reasonable  efforts  in 
attempting  to  obtain  the  necessary 
information:  [2]  follows  certain 
disclosure  requirements  regarding  the 
Consultant  Agreement:  and  (3) 
terminates  the  Consultant  Agreement  if 
the  information  is  not  provided  by  the 
second  calendar  quarter.  These 
requirements  should  help  ensure  that  all 
required  information  on  contributions  is 
obtained  from  the  consultants.  The 
Commission  believes  that  these 
requirements  emphasize  the  Board's 
stated  intention  that  a  dealer  should 
vigorously  enforce  its  contract  with  a 
consultant  if  the  dealer  becomes  aware 
that  the  consultant  is  not  providing  It 
with  materially  complete  or  accurate 
information  concerning  contributions 
on  a  timely  basis.  Moreover,  the 
Commission  finds  the  proposed  time 
period  for  reporting  a  consultant's 
contribution  and  payment  information, 
or  lack  thereof,  is  appropriate  and 


'^The  CommiMion  ootu  tlut  the  proposed  rule 
change  does  not  prohibit  poUtical  contributions  or 
psyments  to  poliUcal  parties.  Contributions  and 
payments  are  allowed  within  the  de  minimis 
exemption,  the  Commission  also  notes  that  the 
proposed  rule  change  does  not  prevent  dealers  or 
their  amployu  from  demonstratins  support  for 
local  and  state  officials  in  other  ways.  nMch  as 
volunteer  political  campai^  activity.  See  Seoiritles 
Exchange  Act  Release  No.  33868  (April  7. 1994).  S9 
FR  17621  (April  13.  1994). 

"  Ttxe  dealer's  reporting  requirement  ends  when 
B  Consultant  Agreement  is  terminated 


reasonable.  Under  the  proposed  rule 
change,  a  dealer  has  in  excess  of  two 
calendar  quarters  (i.e.,  no  later  than  the 
date  by  which  the  dealer  is  required  to 
send  Form  G-37/G-38  to  the  Board  with 
respect  to  the  next  succeeding  calendar 
quarter)  to  report  this  information.  If  a 
dealer  fails  to  report  this  information  by 
the  end  of  this  extended  period,  then 
the  dealer  must  terminate  the 
Consultant  Agreement. 

The  Commission  carefully  considered 
the  concerns  expressed  by  "THMA  in  its 
letter  opposing  the  amendment.  The 

Coiliiiiisttiuu  maa  uui  jjtrfSUaded  by 

TBMA's  contention  that  Rule  G-37 
already  addresses  the  concerns  for 
which  the  proposed  rule  change  is 
designed.  As  previously  discussed,  the 
Commission  believes  that  the  reportiiig 
requirements  outlined  in  the  proposed 
rule  change,  which  make  it  possible  to 
review  consultants'  political 
contributions,  are  an  important 
mechanism  for  preventing  fraudulent 
and  manipulative  acts  and  practices. 
Moreover,  the  Commission  believes  that 
the  proposed  limitations  on  the 
"reasonable  efforts"  defense  are 
necessary  to  ensure  that  dealers  exercise 
diligence  in  monitoring  the  disclosure 
and  receipt  of  reportable  information. 

Moreover,  the  Commission  believes 
two  calendar  quarters  constitute  an 
appropriate  and  reasonable  time  period 
for  a  dealer  to  comply  with  the  reporting 
requirements.  Two  calendar  quarters 
should  provide  a  diligent  dealer  with 
enough  time  to  gather  and  report  the 
information  currently  required  by  the 
Board's  rules  as  well  as  the  information 
required  by  the  proposed  rule  change. 
Accordingly,  the  Commission  believes 
that  a  facts  and  circumstance  review,  as 
suggested  by  TBMA,  is  unnecessary 
bet:ause  of  the  extended  reporting 
period  provided  by  the  proposed  rule 
change.  Furthermore,  the  Commission 
believes  such  a  review  is  antithetical  to 
the  ptirpose  of  the  proposed  rule  change 
which  is  to  encourage  accurate  and 
timely  reporting  by  dealers.  Indeed,  the 
Commission  believes  that  a  facts  and 
circumstance  review  in  combination 
with  the  "reasonable  efforts"  provision 
would  permit  dealers  to  circumvent  the 
rule,  rather  than  encourage  timely  and 
thorough  reporting  by  them. 

The  proposed  rule  change  provides 
that  the  reporting  information  is  sent  to 
the  Board  wbich  then  posts  the  Forms 
G-37/G-38  on  its  web  site.  This 
requirement  includes  those  instances  in 
which  a  Consultant  Agreement  has  been 
terminated  because  the  consultant  did 
not  provide  the  required  information 
concerning  contributions  made.  The 
Commission  finds  that  tiiis  procedure  is 
consistent  with  the  Act  because  it 
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allows  the  public  to  access  and  monitor 
the  information  disclosed  by 
con.sult3nts  thereby  removing 
impediments  to  and  perfecting  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities. 

Date  of  Effectiveness 

As  requested  by  the  Board,  the 
proposed  rule  change  will  become 
effective  on  April  1,  2000,  beginning 
with  the  reports  for  the  second  quarter 
of  2000  (i.e.,  reports  required  to  be  sent 
to  the  Board  by  July  31,  2000).  Dealers 
will  be  required  to  disclose  their 
consultants'  reportable  political 
contributions  and  reportable  political 
party  payments  for  the  second  quarter  of 
2000  and  include,  piu-suant  to  the  six- 
month  look-back,  reportable  poUtical 
contributions  and  reportable  political 
party  payments  since  October  1, 1999, 
where  appropriate. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-MSRB-98- 
08),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  ReguIaUon.  purstunl  lo  delegated 
authority."* 
tonathan  G.  Kalz, 
Secretary. 

IFR  Doc.  99-32271  Filed  12-13-99:  8:45  am! 
WLUNO  cocc  soio-ai-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-42207:  F1l»No.  SR-NASD- 
99-70) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
the  National  Association  ot  Securities 
Dealers,  Inc  To  Establish  a  Fee  (or 
Historical  Research  and  Administrative 
Reports  Provided  Through  Nasdaq's 
Websites 

Deceimber  8. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act "),"  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  November 
24, 1999,  the  National  Association  of 
Securities  Dealers  ("NASD"  or 
"i\ssociation"),  through  its  wholly 
owned  subsidiary.  Nasdaq  Stock 
Market,  tac.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U,  and 


'•ISU.S.C.  7««(bH2). 
I"  1 7  CFR  20O.3O-3U)(12). 
'  15  U.S.C  7aa(bH1). 
>  17  CFR  24ai«>4. 


in  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  7010  to  establish  a  fee  for  historical 
research  and  administrative  reports 
provided  through  Nasdaq's  web  sites. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics. 

Rule  7010  System  Services 

(a)-(p)  No  changes 

Iql  Historical  Research  and 
Admirustrative  Reports 

The  charge  to  be  paid  by  the 
purchaser  of  separate  Historical 
Research  and  Administrative  Reports, 
shall  be  as  follows: 

(1)  Daily  Detailed  Reports— S7  per 
day,  per  security  and/or  market 
participant  for  reports  containing  IS 
fields  or  less.  $15  per  day,  per  security 
and/or  market  participant  for  reports 
exceeding  75  fields. 

(2)  Sunmiary  Level  Activity  Reports— 
$25  per  report. 

(3)  Administrative  Reports — $25  per 
user,  per  month. 

*    a     * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  stateraents 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Rasis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Historical  Research  Reports.  Nasdaq 
proposes  to  establish  a  fee  which  it  will 
charge  to  investors  who  request 
historical  research  reports  pertaining  to 
Nasdaq,  Over-the-Counter  Bulletin 
Board  ("OTCBB")  or  other  (Dver-the- 
Counter  ("OTC")  issues.  Nasdaq  has 
provided  such  reports  on  an  ad  hoc 
basis  to  customers  requesting  this 
information  by  telephone.  Investors 
would  contain  a  member  of  Nasdaq's 


staff  via  telephone,  describe  the  type  of 
customized  report  desired,  and  arrange 
for  an  appropriate  billing  and  deliver,' 
method  before  having  the  Nasdaq  staff 
member  compile  the  report.  Chafes  for 
these  reports  were  based  on  hourly  rates 
relative  to  the  time  required  for 
compilation  and  deliver^'  of  the  reports 
Nasdaq  believes  the  system  was  an 
Inefficient  and  time  consuming 
arrangement  that  was  both  burdensome 
to  Nasdaq  and  an  impediment  to  the 
accessibility  of  the  information  for  the 
investor. 

As  the  number  of  individual  investors 
in  today's  market  directing  their  own 
investment  decisions  has  increased 
significantiy.  the  volume  of  requests  for 
this  information  also  has  increased.  To 
alleviate  the  demand  upon  staff 
resources  and  increase  the  quahty, 
speed  and  availability  of  the 
information,  Nasdaq  has  developed  an 
automated  request  and  delivery  system 
that  will  facilitate  the  tielivery'of  these 
reports  in  a  timely  and  systematic 
manner  at  a  fixed  price,  based  on  a 
standardized  pricing  methodology. 
Investors  will  be  able  to  access  the 
reports  through  the  Internet  on  the 
NasdaqTrader.com  (for  Nasdaq  issues) 
and  OTCBB.com  (for  OTCBB  and  oUier 
OTC  issues)  web  sites  (or  their  successor 
sites),  by  directing  an  Internet  browser 
to  the  appropriate  web  site  Once  at  the 
proper  location  within  the  web  site, 
investors  would  choose  from  a  list  of 
standardized  reports,  input  the 
necessary  information  pertaining  to  the 
desired  security  or  market  participant, 
and  provide  credit  card  information  for 
payment.^  Once  completed,  the  report 
would  be  sent  via  e-mail  directiy  to  the 
investor. 

Nasdaq  proposes  to  provide  historical 
research  reports  that  fall  into  two 
categories:  "Daily  Detailed  Reports"  and 
"Siunmary  Level  Activity  Reports," 
Examples  of  Daily  Detailed  Reporla 
include  a  Market  Maker  Price 
Movement  Report  (displays  all  market 
maker  quote  changes  and  Ihe  best  bid 
and  offer  throughout  a  chosen  day  for  a 
selected  se  jurity).  and  a  Time  and  Sales 
Report  (provides  a  record  of  media- 
reported  trades  in  the  selected  security, 
indicating  the  reported  time,  price  and 
share  volume).  Summary  Level  Activity 
Reports  would  provide  trade  and/or 
quote  information  over  a  monthly  or 
quarterly  period. 

Fees  for  the  Daily  Detailed  Reports 
would  be  sent  on  a  two-tiered  basis  to 
reflect  the  amount  of  information 
provided.  Nasdaq  proposes  to  assess  a 
fee  of  S7  for  reports  with  15  or  fewer 


^  Credit  card  mformatioi:  will  be  provided 
utilizing  a  secure  web  site  coonedion- 
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fields  of  information  '  for  each  trading 
day  requested. =  Those  reports  with  more 
than  15  fields  would  cost  $15  per 
trading  day  of  information.  Some 
reports  may  be  available  for  purchase  on 
a  single  day  basis,  while  others  may  be 
available  only  as  multiple-day  packages 
with  a  corresponding  charge  based  on 
the  number  of  days  provided.  Fees  for 
Summary  Level  Activity  Reports  would 
be  fixed  at  $25  per  report. 

Nasdaq  believes  that  this  pricing 
structure  is  a  suitable  assessment 
method  that  will  facilitate  the  creation 
of  an  inexpensive  and  effective  service 
for  investors.  Furthermore.  Nasdaq  has 
been  testing  this  product  and  the 
Internet  delivery  system  (on 
OTCBB.com)  for  several  months  by 
providing  selected  reports  to  investors 
at  no  charge  and  has  found  a  high  level 
of  satisfaction  and  interest  among 
investors  for  their  continued 
availability. 

Administrative  Beports.  This  second 
category  of  reports  available  through 
NasdaqTrader.com  and/or  OTCBB.com. 
termed  "Administrative  Reports."  will 
be  available  to  NASD  member  firms 
only.  These  reports  are  generally 
composed  of  firm  specific  information 
which  is  currently  provided  on  an 
informal  basis.  One  example  of  this 
group  of  reports  is  the  "SEC  31(a) 
Report"  which  provides  member  firms 
with  the  nimiber  of  trades  transacted  on 
a  daily  basis  and  the  anticipated  SEC 
31(a)  fees  that  will  be  assessed  at  the 
end  of  the  month.  Another  proposed 
report  that  could  be  provided  would 
estimate  the  total  Nasdaq  monthly 
transaction  fees  for  the  member  firm 
based  on  the  firm's  historical  volume 

These  Administrative  Reports  would 
assist  members  in  auditing  their  own 
internal  systems,  verifying  back-end 
processing,  and  projecting  monthly 
costs.  The  reports,  which  are  provided 
presently  by  Nasdaq  in  CD  ROM  form, 
would  be  available  through  this  secure 
web  site  connection  in  a  more  cost- 
effective  and  timely  manner. 
Subscribing  member  firms  would  be 
charged  a  $25  fee  per  user,  per  month, 
for  access  to  each  administrative 
report." 


*  ExjimplM  of  fields,  depending  on  the  type  of 
report  chosen,  could  include  reported  volume, 
reported  price,  reported  time,  inside  bid^ask.  shon 
sale  indicator,  etc. 

^  For  example,  an  investor  requesting  a  report 
containing  12  fields  of  iafannabon  for  a  three 
mding  day  period  would  be  charged  $21  - 

*  After  assessing  the  demand  for  this  service. 
Nasdaq  may  offer  volume  discounts  to  purchasers 
of  multiple  reports  if  such  discotmts  are  detennined 
to  be  economically  feasible. 


2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5) '  and 
(6) »  of  the  Act.  Section  15A(b)(5) 
requires  the  equitable  allocation  of 
reasonable  fees  and  charges  among 
members  and  other  users  of  facilities 
operated  or  controlled  by  a  national 
securities  association.  Section  15A(b)(6) 
requires  rules  that  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities 
and  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
Nasdaq  believes  that  this  service 
involves  the  implementation  of 
reasonable  fees,  assessed  only  to  users 
utilizing  the  service,  while  providing 
beneficial  information  to  subscribers  on 
a  non-discriminatory  basis. 

B.  Self-Begulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-ReguJatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  neither 
soUtnted  nor  received. 

m.  Date  of  EBectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registsr  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  nLe  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sectirities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 


Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  shoidd  refer  to  file  number 
SR-NASD-99-70  and  should  be 
submitted  by  January  4,2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  (ielegated 
authority.'* 
lonithin  G.  Katx, 
Secretary. 

|FR  Doc.  99-32368  Filed  12-13-99;  B:45  am) 
nUJNG  CODE  •010-Ot-H 


DEPARTMENT  OF  TBANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending 
Decemt>er3, 1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-99-6560. 

Date  Filed:  November  29. 1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  NiC/CIRC  0101  dated 
26  November  1999.  Expedited  Circle 
Pacific  Resolution  002bb,  Intended 
effective  date:  15  January  2000. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
(PR  Doc.  99-32345  Filed  12-13-99;  8:45  ami 
BtUMO  COOE  «t»-a-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Draft  Advisory  Circular  (AC)  91-XX, 
Altimeter  Errors  At  Cold  Temperatures 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments. 


'15  U.S.C  78o-3(bll5). 
■  15  U.S.C  7BO-3(bK6). 


•  17  CFR  200.30-3(a)(l2). 
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SUMMARY:  This  notice  annoimces  the 
availability  of  and  request  for  comments 
on  proposed  AC  91-XX,  which  provides 
information  and  pilot/controller 
guidance  about  a  potentially  hazardous 
situation  with  altimeters  that  occurs  at 
extreme  temperatures.  Now  that 
international  standards  have  matured  to 
a  level  of  confidence,  it  is  important  that 
cold  temperature  correction  procedtires 
be  implemented  in  the  national  airspace 
system.  This  action  is  being  taken  to 
address  Controlled  Flight  Into  Terrain 
(CFIT)  issues  and  support  the 
Administrator's  safety  agenda. 
DATES:  Comments  must  be  received  on 
or  before  January  28.  2000. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Howard  Swancy.  Flight 
Procedures  Standards  Branch  (AFS- 
420).  Federal  Aviation  Administration. 
800  Independence  Avenue.  SW., 
Washington,  DC  20591 ;  telephone 
number:  (202)  267-8724. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Swancy.  Flight  Procedures 
Standards  Branch  (AFS-420).  Federal 
Aviation  Administration,  BOO 
Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone 
number:  (2021  267-8724. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  accessing  the  FAA's 
webpage  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm.  Interested  parties 
are  invited  to  submit  comments  on  the 
proposed  AC.  Commenters  must 
identify  AC  91-XX,  and  submit 
comments  to  the  address  specified 
above.  All  commimications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  FAA  before 
issuing  the  final  AC. 

Discussion 

The  effetrt  of  cold  temperature  on 
altimeters  has  been  the  subject  of 
intense  study  and  analysis  since  the 
early  days  of  aviation.  These  study 
resiilts  indicate  that  a  number  of  aircraft 
accidents  can  be  attributed  solely  to 
pilot  failures  to  set  or  use  the  altimeter 
correctly.  Although,  there  have  been  no 
accidents  occurring  in  the  Unites  States 
being  directly  related  to  a  cold  altimeter 
error,  studies  confirm  a  number  of  near 
tragic  events  being  thwarted  in  the  final 
seconds. 

Cold  temperatines  tend  to  induce 
altimeter  error  that,  in  turn,  could 
potentially  pose  a  deadly  threat  to 
today's  aviators  worldwide.  At  extreme 
temperatures,  altimeters  may  give  pilots 
significantly  erroneous  readings.  The 
situation  is  especially  dangerous  at  cold 


extremes  because  altimeters  may 
indicate  altitudes  higher  than  the 
aircraft's  actual  altitude  This  error 
might  be  as  much  as  1000  feet  or  more. 
A  pilot  may  not  maintain  an  altitude 
necessary  to  clear  obstructions  when 
relying  solely  on  the  altimeter  reading 
and  flying  in  extreme  cold  temperattires. 

The  subject  of  cold  temperature 
altimeter  errors  has  been  studied,  by 
world  experts,  and  is  considered  to  be 
a  primary  factor  facilitating  CFfT 
mishaps.  In  the  interest  of  safety,  every 
pilot  must  imderstand  and  know 
procedures  to  make  altitude  adjustments 
as  appropriate  for  actual  flight 
conditions. 

Issued  in  Washioglon,  DC,  on  December  9. 
1999. 

L.  Nicholas  Lacey, 
Director,  Flight  Stortdards  Service. 
(FR  Doc.  99-32481  Filed  12-13-99;  8:45  am) 
BII^JHO  CODE  «1«-t>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Valdosta  Regional  Airport,  Valdosta, 
Georgia 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Nodce  of  intent  to  nde  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Valdosta 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliatioo  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  RegtUations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  13,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Offit». 
1 701  Columbia  Avenue,  Suite  2-260, 
College  Park,  Georgia  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
he  mailed  or  delivered  to  Mr.  Robert 
Ator,  Executive  Director  of  the  Valdosta- 
Lowndes  County  iMrport  Authority  at 
the  following  address:  Valdosta- 
Lowndes  Cotmty  Airport  Authority, 
1750  Airport  Road.  Suite  1.  Valdosta. 
Georgia  31601, 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Valdosta- 
Lowndes  Cotmty  airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  MFORMATION  CONTACT: 
Larr>'  Clark.  Program  Manager.  Atlanta 
Airports  District  Office.  1701  Columbia 
Avenue,  Suite  2-260,  College  Park. 
Georgia  30337-2747.  Phone  Number: 
(404)  305-7144. 

The  application  may  he  reviewed  in 
person  at  this  time  location. 
SUPPLEMENTARY  INFORHATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Valdosta  Regional  Airport  tmder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  30. 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Valdosta-Lowndes  County 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
2.  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  00-04-C-OO- 
VLD. 

Level  of  the  proposed  PFC:  S3,00. 

Imposed  charge  effective  date:  April 
1.2000. 

Proposed  charge  expiration  date: 
December  31.  2002. 

Total  estimated  PFC  revenue: 
$350,000. 

Brief  description  of  proposed 
projectfsj: 

1.  Security  Fencing. 

2.  T-Hangar  Taxiway. 

3.  Rehabilitate  Runway  17/35 
(Design). 

4.  DBE  Plan. 

5.  Drainage  Study. 

6.  Rehabilitate  Runway  17/35. 

7.  Terminal  Building. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Carriers 
with  less  than  1000  enplanemenu  per 
year. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT 

In  addition,  any  person  may.  upon 
request,  inspect  the  applic:ation.  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Valdosta- 
Lowndes  Coimty  Airport  Authority'. 
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Issued  in  College  Park.  Georgia  on 
November  30, 1999. 
Scott  L.  Seritt, 

Manager.  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  99-32349  Filed  12-13-99;  8:45  unl 
nUJHO  COOC  4»1<>-1>-« 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminiatration 

Intalllgant  Transportation  Soetaty  of 
Amarlea;  PulMIc  Msetlng 

AQENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SinWARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  meeting  on  Monday.  December 
6, 1999.  The  following  designations  are 
made  for  each  item:  (A)  is  an  "action" 
item;  (II  is  an  "informatioa  item:"  and 
(Dl  is  a  "discussion"  item.  The  agenda 
includes  the  following:  (1)  Call  to  Order 
and  Introductions  (I):  (2)  Statements  of 
Antitrust  Compliance  and  Conflict  of 
Interest  (Al;  (3)  Approval  of  Last 
Meeting's  Minutes  (A);  (4)  Federal 
Report  CD:  (5)  President's  Report  (1);  (6) 
Cell  Phones  as  Data  Probes  'Task  Force 
Report  and  Recommendations  (I):  (7) 
ITS  and  Information  Security  (1);  (8) 
RTAG  Advice  (I/D/A);  (9)  Coordinating 
Council  Nominations;  (10)  Anntial 
Meeting  Awards  Process;  (11)  Horizons 
Committee  Progress  Report  (I);  (12) 
Committee  Reports  (I):  Communications 
and  Outreach;  Planning;  Intermodal 
Freight  Working  Group/Task  Force: 
Societal/Institutional/EnviTonmental 
Committee:  Weather  Information 
Applications  Task  Force:  (13)  Future 
Coordinating  Council  Meeting  Dates  (1/ 
A):  (14)  Adjournment. 
DATES:  The  Coordinating  Council  of  ITS 
AMERICA  will  meet  on  Tuesday. 
December  6, 1999,  from  8  a.m. — 12  noon 
(Eastern  Standard  time). 
AOOflESSES:  Pointe  Hilton  Tapitio  Cliffs 
Resort.  1 1 11 1  North  7th  Street,  Phoenix. 
AZ  85020.  Tel.  (602)  866-7500:  Fax 
(502)  866-6347. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA.  400  Virginia  Avenue,  SW., 
Suite  800.  Washington.  DC  20024. 
Persons  needing  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Marlene  Vence- 
Crampton  at  ITS  AMERICA  by 
telephone  at  (202)  484-4847,  or  by  Fax 
al  (202)  484-3483.  The  DOT  contact  is 
Mary  Pigott,  FHWA,  HVH-1, 


Washington,  DC  20590,  (202)  366-9230. 
Office  hours  are  &om  8:30  a.m.  to  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  for  legal  holidays. 
(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  Monday,  November  29,  1999. 
)e£&ey  Paniati, 

Deputy  Director.  ITS  /oint  Program  Office. 
IFR  Doc  99-31349  Filed  12-13-99:  8:45  ami 
BIUJHO  COOE  A»\t-a-p 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaly 
Administration 

(U.8.  OCT  DockM  No.  NHTSA-99-6484 

Reports,  Forms,  and  Record  Keeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

StJMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995.  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 
This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES;  Comments  must  be  received  on 
or  before  Feliruary  14,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Department  of  Transportation 
Dockets,  400  Seventh  Street.  S.W.,  Plaza 
401,  Washington.  DC.  20590.  Docket 
No.  NHTSA-99-6484. 
FOR  FURTMER  INFORMATION  CONTACT:  Mr. 
Alan  Block.  Contracting  Officer's 
Technical  Representative,  Office  of 
Research  and  Traffic  Records  (NTS-31), 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Room  6240,  Washington.  O.C. 
20590. 

SUPPt^MENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agenc>'  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 


what  must  be  included  in  such  a 
document.  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 

(ij  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

2000  Motor  Vehicle  Occupant  Safety 
Survey 

Type  of  Request — New  information 
collection  requirement. 

OMB  Clearance  Number — None. 

Form  Number— This  coUectioa  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — December  31,  2001. 

Siinunory  of  the  Collection  of 
Information — NHTSA  proposes  to 
conduct  a  year  2000  Motor  Vehicle 
Occupant  Safety  Survey  by  telephone 
among  a  national  probability  sample  of 
12,000  adults  (age  16  and  older). 
Participation  by  respondents  would  be 
volimtary.  NHTSA's  information  needs 
require  seat  belt  and  child  safety  seat 
sections  too  large  to  merge  into  a  single 
survey  instrument  without  producing  an 
inordinate  burden  on  respondents. 
Rather  than  reduce  these  sections,  the 
proposed  survey  instrument  would  be 
divided  into  two  series  of  modules. 
Each  module  would  be  administered  to 
one-half  the  total  number  of  subjects  to 
be  interviewed.  Module  Series  #1  of  the 
questionnaire  would  focus  on  seat  belts 
and  include  smaller  sections  on  air  bags, 
motorcyclist  safety,  and  general  driving 
(including  speed).  Module  Series  82 
would  focus  on  child  restraint  use. 
accompanied  by  smaller  sections  on  air 
bags  and  Emergency  Medical  Services. 
Both  series  would  contain  sections  on 
crash  injury  experience,  and  on 
drinking  and  driving  because  of  the 
extensive  impact  of  alcohol  on  the 
highway  safety  problem.  Some  basic 
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seat  belt  questions  contained  in  Module 
Series  #1  would  be  duplicated  on 
Module  Series  #2. 

In  conducting  the  proposed  survey, 
the  interviewers  woiild  use  computer- 
assisted  telephone  interviewing  to 
reduce  interview  length  and  minimize 
recording  errors.  A  Spaiush-language 
translation  and  bilingual  interviewers 
would  be  used  to  minimize  language 
barriers  to  participation.  The  proposed 
survey  would  be  anonymous  and 
confidential. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
was  established  to  reduce  the  mounting 
number  of  deaths,  injuries  and 
economic  losses  resulting  from  motor 
vehicle  crashes  on  the  Nation's 
highways.  As  part  of  this  statutory 
mandate,  NHTSA  is  authorized  to 
conduct  research  as  a  foimdation  for  the 
development  of  motor  vehicle  standards 
and  traffic  safety  programs. 

During  the  late  1960s  and  early  1970s, 
more  than  50,000  persons  were  killed 
each  year  in  motor  vehicle  crashes  in 
the  United  States.  Diverse  approaches 
were  taken  to  address  the  problem. 
Vehicle  safety  designs  and  features  were 
improved;  restraint  devices  were 
improved:  safety  behaviors  were 
mandated  in  state  legislation  (including 
seat  belt  use,  child  safety  seat  use.  and 
motorcycle  helmet  use):  alcohol-related 
legislation  was  enacted;  this  legislation 
was  enforced;  public  information  and 
education  activities  were  widely 
implemented;  and  roadways  were 
improved. 

As  a  result  of  these  interventions  and 
improvements,  crash  fatalities  dropped 
si^uficanUy.  By  1992,  total  fatalities 
had  fallen  to  39,250.  representing  a  23% 
decline  from  1966.  In  addition,  the 
resident  population  and  the  number  of 
vehicle  miles  traveled  increased  greatly 
over  those  years.  When  fatality  rates  are 
computed  per  100,000  population,  the 
rate  for  1992  (15.39)  was  about  40 
percent  lower  than  the  1966  rate  (25.89). 
In  sum,  heightened  highway  safety 
activity  conducted  over  the  past  three 
decades  corresponds  with  major  strides 
in  reducing  traffic  fatalities. 

Remaining  barriers  to  safety  will  be 
more  resistant  to  programmatic 
influences  now  that  the  easy  gains  have 
already  been  accomplished.  Moreover, 
crash  btalities  have  edged  higher  since 
1992,  totaling  41,471  in  1998.  Thus 
significant  e^ort  will  be  needed  just  to 
preserve  the  gains  that  already  have 
been  made.  Up-to-date  information  is 
essential  to  plot  the  direction  of  future 
activity  that  will  achieve  reductions  in 


crash  injuries  and  fatalities  in  the 
coming  vears. 

In  order  to  collect  the  critical 
information  needed  by  NHTSA  to 
develop  and  implement  effective 
countermeasures  that  meet  the  Agency's 
mandate  to  improve  highway  traffic 
safet>'.  NHTSA  conducted  its  first  Motor 
Vehicle  Occupant  Safety  Survey  in 
1994.  The  survey  included  questions 
related  to  seat  belts,  child  s^ety  seats, 
air  bags,  bicyclist  safety,  motorcyclist 
safety,  and  Emergency  Medical  Sersices, 
It  also  contained  small  segments  on 
alcohol  use  and  on  speeding.  The 
survey  was  repeated  in  1996  and  1998, 
with  the  survey  instrument  updated  to 
incorporate  emergent  issues  and  items 
of  increased  interest. 

The  proposed  survey  is  the  fourth 
Motor  Vehicle  Occupant  Safety  Survey. 
The  survey  would  collect  data  on  topics 
included  in  the  preceding  surveys  and 
would  monitor  changes  over  time  in  the 
use  of  occupant  protection  devices  and 
in  attitudes  related  to  vehicle  occupant 
safety.  It  is  important  that  NHTSA 
monitor  these  changes  so  that  the 
Agency  can  determine  the  effects  of  its 
efforts  to  promote  the  use  of  safety 
devices  and  to  identify  areas  where  its 
efforts  should  be  targeted  and  where 
new  strategies  may  be  needed.  As  in 
1996  and  1998.  NHTSA  proposes  to 
make  a  small  number  of  revisions  to  the 
survey  instrument  to  address  new 
information  needs. 

If  approved,  the  proposed  survey 
would  assist  NHTSA  in  addressing  the 
problem  of  motor  vehicle  occupant 
safety  and  in  formulating  programs  and 
recommendations  to  Congress.  The 
results  of  the  proposed  survey  would  be 
used  to:  (a)  Identify'  areas  to  target 
current  programs  and  activities  to 
achieve  the  greatest  benefit;  (b)  develop 
new  programs  and  initiatives  aimed  al 
increasing  the  use  of  occupant  safety 
devices  by  the  general  public;  and  (c) 
provide  informational  support  to  States 
and  localities  in  their  traffic  safety 
efforts.  The  findings  would  also  be  used 
directiy  by  State  and  local  highway 
safety  and  law  enforcement  agencies  in 
the  development  and  implementation  of 
effective  countermeasiires  to  prevent 
injuries  and  fotalities  to  vehicle 
occupants. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information)— Under  this 
proposed  effort,  a  telephone  interview 
averaging  approximately  20  minutes  in 
length  would  be  administered  to  each  of 
12.000  randomly  selected  members  of 
the  general  public  age  16  and  older  in 
telephone  households.  The  respondent 
sample  would  be  selected  from  all  50 


states  plus  the  District  of  Columbia. 
Interviews  would  be  conducted  with 
persons  at  residential  phone  numbers 
selected  through  random  digit  dialing. 
Businesses  are  ineligible  for  the  sample 
and  would  not  be  interviewed  No  more 
than  one  respondent  would  be  selected 
per  household.  Each  member  of  the 
sample  would  complete  one  interview 

Estimate  of  the  Total  Annual 
Reporting  and  Record  Keeping  Burden 
Resulting  from  the  Collection  of 
Information — NHTSA  estimates  that 
each  respondent  in  the  sample  would 
require  an  average  of  20  minutes  to 
complete  the  telephone  interview.  Thus, 
the  number  of  estimated  reporting 
burden  hours  a  year  on  the  general 
public  (12.000  respondents  multiplied 
by  1  interview  multiplied  by  20 
minutes)  would  be  4000  for  the 
propo-sed  survey.  The  respondents 
would  not  incur  any  reporting  cost  from 
the  information  collection.  The 
respondents  also  would  not  incur  any 
record  keeping  burden  or  record 
keeping  cost  from  the  information 
collection. 
Rose  A.  McMurray, 
Associate  Administrator  Traffic  Safety 
Programs. 

(FR  Doc  99-32275  Filed  12-13-99: 8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  No.  NHTSA-S»-«4«S] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995,  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 
This  docimient  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval 
DATES:  Comments  must  he  received  on 
or  before  February  14.  2000 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Departmeut  of  Transportation 
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Dockets,  400  Seventh  Street,  S.W.,  Plaza 
401.  Washington.  DC.  20590.  Docket 
No.  NHTSA-99-6485 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
.•Man  Block.  Contracting  Officer's 
Technical  Representative.  Office  of 
Research  and  Traffic  Records  (NTS-31), 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
S.W..  Room  6240.  Washington.  D.C. 
20590. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)).  an  agency  must  ask 
for  pubUc  comment  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements.  NHTSA  asks  public 
comment  on  the  following  pnaposed 
collection  of  information: 

Part  Time  Seal  Belt  User  Program 

Type  of  Request — New  information 
collection  requirement. 

OMB  Clearance  Number — None. 

Form  Number — ^This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval— ]\iae  30,  2002. 

Summary  of  the  Collection  of 
Information — NHTSA  proposes  to 
conduct  periodic  telephone  surveys  at 
each  of  two  test  sites  to  assess  the  level 
of  public  awareness  and  exposure  to  a 
program  designed  to  increase  seat  belt 
use  among  part  time  seat  belt  users.  The 
interviewing  at  each  of  the  two  sites 


would  consist  of  three  waves  of  500 
interviews  conducted  among  a 
randomly  selected  sample  of  persons 
age  16  and  older.  Participation  by 
respondents  would  be  volimtary.  The 
interviewers  would  question 
respondents  about  their  awareness  of 
program  messages  and  activities,  and 
about  their  use  of  seat  belts. 

In  conducting  the  proposed  surveys, 
the  interviewers  would  use  computer- 
assisted  telephone  interviewing  to 
reduce  interview  length  and  minimize 
recording  errors.  A  Spanish-language 
translation  and  bilingual  interviewers 
would  be  used  to  minimize  language 
barriers  to  participation.  The  proposed 
surveys  would  be  anonymous  and 
confidential. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
was  established  to  reduce  the  mounting 
number  of  deaths,  injuries  and 
economic  losses  resulting  from  motor 
vehicle  crashes  on  the  Nation's 
highways  As  part  of  this  statutory 
mandate.  NHTSA  is  authorized  to 
conduct  research  as  a  foundation  for  the 
development  of  motor  vehicle  standards 
and  traffic  safety  programs. 

Seat  belt  use  has  increased 
substantially  over  the  past  two  decades. 
Based  on  State  observation  surveys, 
NHTSA  computed  a  seat  belt  usage  rate 
of  69%  for  the  nation  as  a  whole  in 
1998.  However,  this  figure  obscured  the 
fact  that  relatively  few  persons  are 
consistent  non-users  of  seat  belts. 
Rather,  research  indicates  that  much  of 
the  observed  non-use  of  seat  belts 
occurs  among  persons  who  wear  their 
seat  belts  on  other  occasions.  Research 
further  shows  that  seat  belt  use  among 
these  part  time  users  tends  to  be  a 
function  of  risk  assessment:  i.e..  wearing 
their  seat  belts  when  they  perceive 
greater  risk  and  ignoring  them  when 
there  is  insufficient  risk  in  their 
perceptual  field  to  grab  their  attention. 
Thus  persons  were  more  likely  to  wear 
seat  belts  during  inclement  weather  or 
while  driving  on  the  highway,  but  less 
likely  to  wear  them  on  short  drives 
along  ^miliar  routes. 

Because  part  time  seat  belt  users 
considerably  outnumber  persons  who 
never  wear  their  seat  belt,  getting  part 
time  users  to  wear  their  seat  belt  "every 
time  "  would  greatly  increase  seat  belt 
usage  nationally  and  improve  highway 
safety.  NHTSA  presently  is  developing 
a  program  designed  to  increase  seat  belt 
usage  among  part  time  users.  The 
program  would  be  implemented  at  each 
of  two  sites  in  the  United  States,  and 
would  include  educational  and  other 
activities  to  encourage  the  public  to 


wear  their  seat  belt  all  the  time.  Tied  to 
the  program  implementation  would  be  a 
comprehensive  evaluation  effort  to 
assess  program  effectiveness. 
Observation  surveys  would  be 
conducted  to  determine  whether  the 
program  has  had  an  impact  on  seat  belt 
usage.  However,  whether  or  not  a   ' 
program  has  an  impact  depends  both  on 
the  intervention  reaching  the  target 
audience,  and  then  its  ability  to  elicit 
the  desired  behavior  once  it  has 
penetrated  to  the  target  audience.  A 
program  may  be  effective  in  one  of  these 
tasks  and  ineffective  in  the  other.  In 
order  to  adequately  interpret  the  results 
of  the  seat  belt  observation  surveys,  the 
program  evaluation  effort  would  include 
telephone  surveys  to  collect  information 
on  awareness  and  exposure  to  program 
messages  and  activities. 

If  approved,  the  proposed  stuveys 
would  assist  NHTSA  in  evaluating  the 
effectiveness  of  a  program  designed  to 
increase  seat  belt  use  among  part  time 
belt  users.  The  results  of  the  proposed 
surveys  would  identify  whether  the 
program  interventions  penetrated  to  the 
target  audiencels),  and  provide  the 
context  in  which  the  seat  belt 
observation  data  would  be  interpreted. 
The  findings  from  the  evaluation  would 
be  used  directly  by  Stale  and  local 
highway  safety  agencies,  as  well  as 
other  safety  organizations,  to  develop 
and  implement  effective  programs  to 
increase  seat  belt  use. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Informationh—Vnder  this 
proposed  effort,  a  telephone  interview 
averaging  approximately  10  minutes  in 
length  would  be  administered  to  each  of 
3,000  randomly  selected  members  of  the 
general  public  age  16  and  older  in 
telephone  households.  The  respondent 
sample  would  be  selected  from  each  of 
two  sites  where  a  part  time  seat  belt  user 
program  had  been  implemented,  with  a 
total  of  1,500  interviews  conducted  per 
site.  There  would  be  three  waves  of 
interviewing  conducted  at  each  site, 
with  each  wave  composed  of  500 
interviews  per  site.  "The  survey  waves 
would  take  place  at  strategic  points 
related  to  the  implementation  schedule 
of  the  program.  Interviews  would  be 
conducted  with  persons  at  residential 
phone  numbers  selected  through 
random  digit  dialing.  Businesses  are 
ineligible  for  the  sample  and  would  not 
be  interviewed.  No  more  than  one 
respondent  would  be  selected  per 
household.  Each  member  of  the  sample 
would  complete  one  interview. 

Estimate  of  the  Total  Annual 
Reporting  and  Record  Keeping  Burden 
Resulting  from  the  Collection  of 
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Information — NHTSA  estimates  that 
each  respondent  in  the  sample  would 
require  an  average  of  10  minutes  to 
complete  the  telephone  interview.  Thus, 
the  number  of  estimated  reporting 
burden  hours  a  year  on  the  general 
public  (3,000  respondents  multiplied  by 
1  interview  multiplied  by  10  minutes) 
would  be  500  for  the  proposed  survey. 
The  respondents  would  not  incur  any 
reporting  cost  from  the  information 
collection.  The  respondents  also  would 
not  incur  any  record  keeping  burden  or 
record  keeping  cost  from  the 
information  collection. 

Rose  A.  McMurray, 

Associate  Administmtor,  Traffic  Safety 

Programs. 

IFR  Doc.  99-32276  Filed  12-13-99:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Servica 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — AXA 
Global  Risks  US  Insurance  Company 

AGENCY:  Financial  Management  Service. 
Fiscal  Service.  Department  of  the 
Treasiuy. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  4  to 
the  Treasury  Department  Circular  570: 
1999  Revision,  published  July  1, 1999, 
at  64  FR  3S864. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6905. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code,  Title  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bond?  is  terminated. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  64 
FR  page  35869,  July  1,  1999. 

With  respect  to  any  bonds  currently 
in  force  with  AXA  GLOBAL  RISKS  US 
INSURANCE  COMPANY,  bond- 
approving  officers  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding.  In 
addition,  bonds  that  are  continuous  in 
nature  should  to  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms, treas,gov/cS70/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Govermnent 
Printing  Office  (GPO).  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 


Circular  from  GPO.  use  the  following 
stock  number:  048000-00527-6. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service.  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04. 
Hyattsville,  MD  20782. 

Dated:  November  19. 1999. 
Wanda ).  Rogers, 

Director.  Financial  Accounting  and  Services 
Division.  Financial  Management  Service. 
IFR  Doc.  99-32316  Filed  12-13-99:  8:45  am) 
sauNQ  COOE  ai>-is-ai 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Mid-Century  Insurance 
Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTX3N:  Notice. 

summary:  This  is  Supplement  No.  5  to 
the  Treasury  Department  Circular  570: 
1999  Revision,  published  July  1. 1999. 
at  64  FR  35864. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suretv-  Bond  Branch  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1999  Revision,  on  page  35881  to 
reflect  this  addition:  COMPANY  NAME: 
Mid-Century  Insurance  Company. 
BUSINESS  ADDRESS:  P.O.  Box  2478, 
Terminal  Annex.  Los  Angeles.  CA 
90051.  PHONE:  (323)  932-3200. 
UNDERWRITING  LIMITATION  b/: 
$68,731,000.  SURETY  LICENSES  c/: 
A2,  AR,  CA,  CO.  FL,  GA,  ID.  IL.  IN,  L\, 
KS,  KY,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NM,  NC,  ND,  OH,  OK.  OR.  SD,  TN.  TX, 
UT,  VT,  VA,  WA,  Wl.  INCORPORATED 
IN:  California. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  company  remains  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 


http://www.fin8.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service,  Washington.  DC.  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  bom  GPO.  use  the  following 
stock  number:  048000-00527-6. 

Questioiui  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service.  Financial  Accounting  and 
Services  Division.  Surety  Bond  Branch. 
370  East- West  Highway.  Room  6A04, 
Hyattsvilis,  MD  20782. 

Dated:  November  12. 1999. 
Winda  J.  Rogers. 

Director.  Financial  Accounting  and  Senices 
Division.  Financial  Management  Service. 
IFR  Dot  99-32317  Filed  12-13-99:  8:45  ami 
miMa  coot  ttn-ant 


DEPARTMENT  OF  THE  TREASURY 

[CO-68-«7;  CO-6S-87:  00-18-90] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

AcnoN:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  regulations  CO-68-87  and  CO-69- 
87(TD  8352),  Final  Regulations  Under 
Sections  382  and  383  of  the  Internal 
Revenue  Code  of  1986:  Pre-change 
Attributes,  and  CO-18-90  (TD  8531). 
Final  Regulations  Under  Section  382  of 
the  Internal  Revenue  Code  of  1986: 
Limitations  on  Corporate  Net  Operating 
Loss  Carryforwards  (5§  1 .382-4  and 
1.382-2TJ. 

DATES:  Written  comments  should  be 
received  on  or  before  Februarj'  14,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  (institution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATMN  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  sllould  be 
directed  to  Carol  Savage.  (202)  622- 
3945,  Internal  Revenue  Service,  room 
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5242. 1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  CO-68-87  and  CO-69-87(TD 
8352).  Final  Regulations  Under  Sections 
382  and  383  of  the  Internal  Revenue 
Code  of  1986:  Pre-change  Attributes, 
and  CO-18-90  (TD  8531),  Final 
Regulations  Under  Section  382  of  the 
Internal  Revenue  Code  of  1986; 
Limitations  on  Corporate  Net  Operating 
Loss  Carrvforwards. 

OMB  M'umber:  1545-1120. 

Regulation  Project  Number:  CO-68- 
87:  CO-69-87:  CO-18-90 

Abstract:  (CO-68-87  and  CO-69-87) 
These  regulations  require  reporting  by  a 
corporation  after  it  undergoes  an 
"ownership  change"  under  Code 
sections  382  and  383.  Corporations 
required  to  report  under  these 
regulations  include  those  with  capital 
loss  carryovers  and  excess  credits.  (CO- 
18-90)  These  regulations  provide  rules 
for  the  treatment  of  options  under  Code 
section  382  for  purposes  of  determining 
whether  a  corporation  undergoes  an 
ownership  change.  The  regulation 
allows  for  certain  elections  for 
corporations  whose  stock  is  subject  to 
options. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
75.150. 

Estimated  Time  Per  Respondent:  2 
hours,  56  minutes. 

Estimated  Total  Annual  Burden 
Hours:  220,575. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  lax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  December  7. 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  99-32401  Filed  12-J3-99;  8:45  am) 
BHUHO  COOe  4B0-01-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opporttmity  to  conmient  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3S06(c)(2)(A).  Currentiy  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  for  Relief  on 
Account  of  Loss,  Theft,  or  Destruction  of 
United  States  Savings  and  Retirement 
Securities  and  Supplemental  Statement 
Concerning  United  States  Securities. 
DATES:  Written  coirunents  should  be 
received  on  or  before  February  14,  2000, 
to  be  assured  of  consideration. 
ADOnesS:  Direct  all  written  comments  to 
Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe,  200  Third  Street,  Parkershurg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328. 
(304)  480-6553. 
SUPPLEMENTARY  INFORMATWN: 

Titles:  Application  For  Relief  on 
Account  of  Loss.  Theft  or  Destruction  of 
United  States  Savings  and  Retirement 
Securities  and  Supplemental  Statement 
Concerning  United  States  Securities. 


OMB  Number:  1535-0013. 

Form  Numbers:  PD  F  1048  and  PD  F 
2243. 

Abstract:  The  information  is 
requested  to  issue  owners  substitute 
securities  or  payment  in  lieu  of  lost, 
stolen  or  destroyed  securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  NunUxr  of  Respondents: 
80,000 

Estimated  Time  Per  Respondent:  25 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  32.000. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency.  Including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  btuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  B.  1996. 
Vicki  S.  Thorpe, 

Manager.  Grapliics.  Printing,  and  Records 
Branch. 

IFR  Doc  99-32292  Filed  12-13-99:  8:45  am] 
aUJHO  COM  WIO-M-F 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
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Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Description  of  United 
States  Savings  Bonds/Notes  and 
Description  of  United  States  Savings 
Bonds  Series  HH/H. 
DATES:  Written  comments  should  be 
received  on  or  before  February  14,  2000, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additiot}al  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S,  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
StiwJt,  Parkersburg.  WV  26106-1328, 
(304)480-6553. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Description  of  United  States 
Savings  Bonds/Notes  and  Description  of 
United  States  Savings  Bonds  Series  HH/ 
H. 

OMB  Number:  1535-0064. 

Form  Numbers:  PD  F  1980  and  PD  F 
2490. 

Abstract:  The  information  is 
requested  to  establish  the  owner  of 
savings  bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
19.000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1 .900. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  December  S.  1999. 
Vicki  S.  Thorpe, 

Manager.  Gmphics,  Printing  and  Records 

Branch. 

(FR  Doc  99-32293  Filed  12-13-99;  8:45  ami 
BILUNG  COOE  4aiO-3»-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTK>N:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currentiy  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  By 
Voluntary  Guardian  of  Incapacitated 
Owner  of  United  Stales  Savings  Bonds/ 
Notes. 

DATES:  Written  comments  should  be 
received  on  or  before  February  14.  2000. 
to  be  assured  of  consideration. 
A00I4ESSES:  Direct  allivritten  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Biueau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  By  Voluntary 
Guardian  Of  Incapacitated  Owner  of 
United  States  Savings  Bonds/Notes. 

OMB  Number:  1535-0036. 

Form  Number:  PD  F  2513. 

Abstract:  The  information  is 
requested  to  establish  the  right  of  a 
voluntary  guardian  to  act  on  behalf  of  an 
incompetent  bond  owner. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7.650. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,600. 


Request  for  Comments 

Comments  submitied  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  8.  1999. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  99-32294  Filed  12-13-99: 8:45  ami 
BlUiNO  COOE  4t10-9»-V 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currentiy  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury'  is  soliciting  comments 
concerning  the  Application  For 
Payment  of  United  States  Savings 
Bonds/Notes  and/or  Related  Checks  in 
an  Amount  Not  Exceeding  SI  ,000  By 
The  Survivor  of  a  Deceased  Owner 
Whose  Estate  is  Not  Being 
Administered. 

DATES:  Written  comments  should  be 
received  on  or  before  February  14.  2000. 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
lo  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  infonnation  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street.  Parkersbiu^,  WV  26106-1328, 
(304)480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Payment  of 
United  States  Savings  Bonds/Notes  and/ 
or  Related  Checks  in  an  Amount  Not 
Exceeding  $1 .000  By  The  Survivor  Of  A 
Deceased  Owner  Whose  Estate  Is  Not 
Being  Administered. 

OMB  Number  1535-0035. 

Form  Number:  PD  F  4881. 

Abstract:  The  information  is 
requested  from  the  survivors  of 
deceased  bond  owners  to  apply  for 
proceeds  from  bonds,  or  related  checks. 

Current  Actions:  None. 


Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3,965 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  991. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  btn-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  8.  1999. 
Vicki  S.  Thorpe, 

Manager.  Graphics.  Printing  and  Hecords 
Branch. 

|FR  Doc.  99-32295  Filed  12-13-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

Correction 

In  notice  document  99-31482 
appearing  on  page  68096  in  the  issue  of 
Monday,  December  6. 1999,  make  the 
following  correction: 

On  page  68096,  in  the  second  column, 
in  the  seventh  line,"b.  Project  No.: 
1494-194  and  1949-195"  should  read, 
"b.  Project  No.:  1494-194  and  1494- 
195". 

[FR  Doc.  C9-31482  Filed  12-13-99;  6:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No,  34-41302;  File  No,  SR- 
NASD-99-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Creating  a  Discovery 
Guide  for  Use  In  NASD  AttiHrations 

Correction 

In  notice  doctmient  99-10200, 
beginning  on  page  20036,  in  the  issue  of 
Friday,  April  23, 1999,  make  the 
following  corrections: 

1.  On  page  20036.  in  the  second 
column,  in  the  first  paragraph  under  the 
heading,  "/.  The-Need  for  New 
Discovery  Procedures",  in  the  sixth  line, 
"too"  should  read  "two". 

2.  On  the  same  page,  in  the  same 
column,  in  the  third  paragraph  under 
the  heading,  "/.  The  Need  for  New 
Discovery  Procedures"  in  the  fourth 
line,  "person(s)"  should  read 
"person(s}." 

3.  On  page  20037,  in  the  first  column, 
in  the  second  paragraph,  in  the  second 
line  from  the  bottom,  "that"  should  read 
"that,". 

4.  On  the  same  page,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  fourth  line,  "filled"  shoidd  read 
"filed". 

5.  On  the  same  page,  in  the  third 
column,  in  the  18th  line,  "the"  should 
be  added  after  "whether". 

6.  On  page  20038.  in  the  first  column, 
imder  Document  Production  Lists,  the 
heading  "Firm/ Associated  Persons(s)" 
should  read  "Firm/ Associated 
Person(s)". 


7.  On  the  same  page,  in  the  second 
column,  in  paragraph  "(3)",  in  the  last 
line,  "control"  should  read  "control". 

8.  On  the  same  page,  in  the  same 
column,  in  paragraph  "(5)",  the  last  line 
"relating  to  transaction(s)  at  issue" 
should  read  "relating  to  the 
transactionls)  at  issue". 

9.  On  the  same  page,  in  the  same 
column,  in  paragraph  "(9)",  in  the  last 
line,  "and"  should  be  added  before 
"index". 

10.  On  the  same  page,  in  the  third 
column,  in  the  third  line  "of  should  be 
removed. 

11.  On  the  same  page,  in  the  same 
colimm,  in  paragraph  "(4)".  the  last 
line,  "statement  or  claim  filed"  shotdd 
read,  "statement  of  claim  was  filed". 

12.  On  the  same  page,  in  the  same 
column,  in  paragraph  "(8)",  in  the 
fourth  line,  "and"  should  be  added 
before  "any". 

13.  On  page  20039,  in  the  first 
column,  in  the  ninth  line,  "least" 
should  read  "last". 

14.  On  the  same  page,  in  the  same 
colunm,  in  the  first  paragraph  "(3)"  in 
the  sixth  line,  "programs"  should  read 
"program". 

15.  On  the  same  page,  in  the  same 
column,  under  List  S,  in  paragraph 
"(2)",  in  the  third  line,  "person(s)" 
should  read  "Person(s)". 

16.  On  the  same  page,  under  List  10, 
in  the  third  column,  in  paragraph  "(3)". 
in  the  fourth  line,  "customers"  should 
read  "customer's". 

17.  On  the  same  page,  in  the  same 
coliunn,  under  List  13,  in  paragraph 
"(2)",  in  the  seventh  line,  "program: " 
should  read  "program;". 

IFR  Doc.  C9-10200  Filed  12-13-99;  8:45  ami 
aauNocooe  iso9-«i-o 


Tuesday 
December  14,  1999 


Part  II 


Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

Assets  for  Independence  Demonstration 
Program,  Fiscal  Year  2000;  Request  for 
Applications;  Notice 


69824 


Federal  Register / Vol.  64,  No.  239/Tuesday,  December  14,  1999/Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcsment  No.  008-2000- 
04] 

Request  for  Applications  Under  ttie 
Office  of  Communrtv  Senrices  Fiscal 
Year  2(XX)  Assets  for  Independence 
Demonstration  Program  (IDA  Program) 

agency:  Office  of  Community  Services 
(CKIS),  Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  competitive 
applications  under  the  Office  of 
Community  Services'  Assets  for 
Independence  Demonstration  Program. 

summary:  The  Administration  for 
Children  and  Families  (ACF).  Office  of 
Community  Services  (OCS).  invites 
eligible  entities  to  submit  competitive 
grant  applications  for  new 
demonstration  projects  that  will 
establish,  implement,  and  participate  in 
the  evaluation  of  Individual 
Development  Accounts  for  lower 
income  individuals  and  families. 
Applications  will  be  screened  and 
competitively  reviewed  as  indicated  in 
this  Program  Aimouncement.  Awards 
will  be  contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

DATES:  To  be  considered  for  funding 
applications  must  be  postmarked  on  or 
before  May  15.  2000.  Applications 
postmarked  after  that  date  will  not  be 
accepted  for  consideration.  See  Part  IV 
of  this  annoimcement  for  more 
information  on  submitting  applications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheldon  Shalit  (202)  401-4807, 
sshalit@acf.dbhs.gov.  or  Richard  Saul 
(202)  401-9341,  rsaui@acf.dhhs.gOV. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Community 
Services.  370  L'Enfant  Promenade.  SW, 
Washington,  DC,  20447. 

In  addition,  this  Annoimcement  is 
accessible  on  the  OCS  Website  for 
reading  or  downloading  at:  http:// 
www.acf.dhfas.gov/programs/ocs/  under 
"Funding  Opportunities." 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.602.  The  tide  is  Assets  for 
Independence  Demonstration  Program 
(IDA  Program), 

3UPPUMENTARY  INF0RMATK3N:  This 
program  announcement  consists  of 
seven  parts  plus  appendices: 


Part  1:  Background  Information:  legislative 
authority,  program  purpose,  project  goals, 
definition  of  terms,  and  program  evaluation. 

Part  n:  Program  Objectives  and 
Requtt«menls;  program  priority  areas. 
eligible  applicants,  project  and  budget 
periods,  funds  availability  and  grant 
amounts,  project  eligibility  and  requirements. 
non-Federai  matching  funds  requirements, 
preferences,  multiple  applications,  treatment 
of  program  income,  and  agreements  with 
partnering  fmancial  institutions. 

Part  ni:  The  Project  Descriptioa,  Piogiam 
Proposal  Elements  and  Review  Criteria: 
purpose,  project  summary'abstract; 
objectives  and  need  for  assistance,  results  or 
twnefits  expected,  approach,  organizational 
profiles,  budget  and  budget  justification,  non- 
Federal  resources,  and  evaluation  criteria. 

Part  IV:  Application  PracednTOK 
application  development/availability  of 
forms,  application  submission, 
intergoverrunental  review,  initial  OCS 
screening,  consideration  of  applications,  and 
funding  reconsideration. 

Part  V:  Instructions  for  Completing 
Applicatian  Forms:  SF424.  SF424A.  SF424B. 

Part  VI:  Contents  of  .Application  and 
Receipt  Process:  content  and  order  of 
program  application,  acknowledgment  of 
receipt. 

Part  VII:  Poat  Award  Information  and 
Reporting  Requirements;  notification  of  grant 
award,  attendance  at  evaluation  workshops, 
reporting  requirements,  audit  requirements, 
prohibitions  and  requirements  with  regard  to 
lobbying,  applicable  Federal  regulations. 

Appendices:  Application  forms  and 
required  attachments. 

Paperwork  Reduction  Act  of  1995 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed  and  reviewing  the 
collection  information. 

The  project  description  is  approved 
imder  OMB  control  niunber  0970-0139 
which  expires  10/31/2000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Part  I.  Background  Information 

A.  Legislative  Authority 

The  Assets  for  Independence 
Demonstration  Program  (EDA  Program) 
was  established  by  the  Assets  for 
Independence  Act  (API  .^ct).  imder  TiUe 
FV  of  the  Cnmrniinity  Opporttmities. 
Accountability,  and  Training  and 
Educational  Services  Act  of  1998 
(Pub.L.  105-285,  42  U.S.C.  604  Note). 

B.  Program  Purpose 

The  purpose  of  the  program  is,  in  the 
language  of  the  API  Act:  To  provide  for 
the  establishment  of  demonstration 
projects  designed  to  determine: 


(1)  the  social,  civic,  psychological, 
and  economic  effects  of  providing  to 
individuals  and  families  with  limited 
means  an  incentive  to  accumulate  assets 
by  saving  a  portion  of  their  earned 
income: 

(2)  the  extent  to  which  an  asset-based 
policy  that  promotes  saving  for 
postsecondary  education, 
homeownership,  and  microenterprise 
development  may  be  used  to  enable 
individuals  and  families  with  limited 
means  to  increase  their  economic  self- 
sufficiency:  and 

(3)  the  extent  to  which  an  asset-based 
policy  stabilizes  and  improves  families 
and  the  community  in  which  the 
families  live. 

There  are  some  100  IDA  programs  of 
various  designs  operating  today  in 
different  communities  across  the 
coimtry.  Most  are  quite  new  and  all  are 
in  the  process  of  learning  what  design 
features  work  best  with  a  variety  of 
circumstances  and  target  populations. 
Applicants  are  encouraged  to  contact 
these  programs  to  see  what  might  be 
learned  from  their  experiences:  what 
pitfalls  to  avoid,  what  successes  might 
be  emulated  or  adapted.  An  excellent 
source  of  information  and  discussion 
about  existing  IDA  programs  is  the 
website  operated  by  the  Corporation  for 
Enterprise  Development  (CFED).  and  its 
"IDA  Learning  Network"  and  related 
ListServe.  These  can  be  reached  at 
"www.idanetwork.org". 

C.  Project  Goals 

The  ultimate  goals  of  the  projects  to 
be  funded  tmder  the  Assets  for 
Independence  Demonstration  Program 
are: 

(1)  to  create,  through  project  activities 
and  interventions,  meaningful  asset 
accumulation  opportunities  for 
recipients  of  Temporary  Assistance  for 
Needy  Families  (T/UMF)  and  other 
eligible  individuals  and  working 
families. 

(2)  to  evaluate  the  projects  to 
demonstrate  the  effectiveness  of  these 
activities  and  interventions  and  of  the 
project  designs  through  which  they 
were  implemented,  and  the  extent  to 
which  an  asset-based  program  can  lead 
to  economic  self-sufficiency  of  members 
of  the  communities  served  through  one 
or  more  qualified  expenses:  and 

(3)  thus  to  make  it  possible  to 
determine  the  social,  civic, 
psychological,  and  economic  ejects  of 
providing  to  individuals  and  families 
with  limited  means  an  incentive  to 
acciunulate  assets  by  saving  a  portion  of 
their  earned  income,  and  the  extent  to 
which  an  asset-based  policy  stabilizes 
and  improves  families  and  the 
community  in  which  the  families  live. 
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D.  Definition  of  Terms 

For  the  purposes  of  this 
Announcement: 

(1 )  AFI  Act  means  the  Assets  for 
Independence  Act  (Title  IV  of  the 
Commimity  Opportunities, 
Accoimtability.  end  Training  and 
Educational  Services  Act  of  1996)  which 
authorizes  this  program. 

(2)  Custodial  Account  means  an 
alternative  structure  to  a  Trust  for  the 
establishment  of  an  Individual 
Development  Accoimt.  as  described  in 
PART  II,  Section  G(5). 

(3)  Eligible  Individual  means  an 
individual  who  meets  the  income  and 
net  worth  requirements  of  the  program 
as  set  forth  in  PART  II,  Section  G(3)(a) 
below. 

(4)  Emergency  Withdrawal  means  a 
withilrawal  of  only  those  fimds,  or  a 
portion  of  those  filnds,  deposited  by  the 
eligible  individual  (Project  Participant) 
in  an  Individual  Development  Account 
of  such  individual.  Such  withdrawal 
must  be  approved  by  the  Project 
Grantee,  must  be  made  for  an  allowable 
purpose  as  defined  in  the  AFI  Act  and 
under  the  Project  Eligibility 
Requirements  set  forth  in  PART  11  of 
this  Aimouncement.  and  must  be  repaid 
by  the  individual  Project  Participant 
within  12  months  of  the  withdrawal. 
ISee  PART  U.  Section  G(7)(b)l 

(5)  Household  means  all  individuals 
who  share  use  of  a  dwelling  unit  as 
primary  quarters  for  living  and  eating 
separate  from  other  individuals. 

(6)  Individual  Development  Account 
means  a  trust  or  a  custodial  accoimt 
created  or  organized  in  the  United 
States  exclusively  for  the  purpose  of 
paving  the  qualified  expenses  of  an 
eligible  individual,  or  enabling  the 
eligible  individual  to  make  an 
emergency  withdrawal,  but  only  if  the 
written  governing  instnmient  creating 
the  trust  or  custodial  account  meets  the 
requirements  of  the  AFI  Act  and  of  the 
Project  Eligibility  and  Requirements  set 
forth  in  this  Announcement.  (See  PART 
II,  Section  G(4)  and  (5).] 

(7)  Net  Worth  of  a  Household  means 
the  aggregate  market  value  of  all  assets 
that  are  owned  in  whole  or  in  part  by 
any  member  of  the  household,  exclusive 
of  the  primary  dwelling  imit  and  one 
motor  vehicle  owned  by  a  member  of 
the  household,  minus  the  obligations  or 
debts  of  any  member  of  the  household. 

(8)  Project  Grantee  means  a  Qualified 
Entity  as  defined  in  paragraph  (11) 
below,  which  receives  a  grant  ptirsuant 
to  this  Announcement. 

(9)  Project  Participant  means  an 
Eligible  Individual  as  defined  in 
paragraph  (3)  above  who  is  selected  to 
participate  in  a  demonstration  project 
by  a  qualified  entity. 


(10)  Project  Year  means,  with  respect 
to  a  fimded  demonstration  project,  any 
of  the  5  consecutive  12-month  periods 
begiiming  on  the  date  the  project  is 
originally  awarded  a  grant  by  ACF. 

(11)  Qualified  Entity  means  an  entity 
eligible  to  apply  for  and  operate  an 
assets  for  independence  demonstration 
project,  tmder  Priorit}'  Area  1.0.  as  one 
or  more  not-for-profit  501(c)(3)  tax 
exempt  organizations,  or  a  State  or  local 
govenunent  agency  or  a  tribal 
govenmient  submitting  an  application 
jointly  with  such  a  not-for-profit 
organization. 

(12)  Qualified  Expenses  means  one  or 
more  of  the  expenses  for  which  payment 
may  be  made  from  an  individual 
development  account  by  a  project 
grantee  on  behalf  of  the  eligible 
individual  in  whose  name  the  accoimt 
is  held,  and  is  limited  to  expenses  of  (A) 
post-secondary  education,  (B)  first  home 
purchase,  and/or  (C)  business 
capitalization,  as  defined  below: 

(A)  Post-Secondary  Educational 
Expenses  means  post-secondary 
educational  expenses  paid  from  an 
individual  development  account 
directiy  to  an  eligible  educational 
institution,  and  includes: 

(i)  Tuition  and  Fees  required  for  the 
enrollment  or  attendance  of  a  student  at 
an  eligible  educational  institution. 

(ii)  Fees,  Books,  Supplies,  and 
Equipment  required  for  courses  of 
instruction  at  an  eligible  educational 
institution,  including  a  computer  and 
necessary  software. 

(iii)  Eligible  Educational  Institution 
means  the  following: 

(I)  Institution  of  Higher  Education.— 
An  institution  described  in  Section  101 
or  102  of  the  Higher  Education  Act  of 
1965. 

(n)  Post-Secondary  Vocational 
Education  School. — An  area  vocational 
education  school  (as  defined  in 
subparagraph  (C)  or  (D)  of  section  521(4) 
of  the  Carl  D.  Perkins  Vocational  and 
Apphed  Technology  Education  Act  (20 
U.S.C.  2471(4))  which  is  in  any  State  (as 
defined  in  section  521(33)  of  such  Act) 
as  such  sections  are  in  effect  on  the  date 
of  enactment  of  the  AFI  Act. 

(B)  First-Home  Purchase  means 
qualified  acquisition  costs  with  respect 
to  a  principal  residence  for  a  qualified 
first-time  homebuyer,  if  paid  from  an 
individual  development  account 
directiy  to  the  persons  to  whom  the 
amounts  are  due.  Within  this  definition: 

(i)  Principal  Residence  means  a  main 
residence,  the  qualified  acquisition 
costs  of  which  do  not  exceed  100 
percent  of  the  average  purchase  price 
applicable  to  a  comparable  residence  in 
the  area. 


(ii)  Qualified  Acquisition  Costs  means 
the  cost  of  acquiring,  constructing,  or 
reconstructing  a  residence,  including 
usual  or  reasonable  settiement, 
financing,  or  other  closing  costs 

(iii)  Qualified  First-Tir^  Homebuyer 
means  an  individual  partfeipating  in  the 
project  involved  (and,  if  married,  the 
individual's  spouse)  who  has  no  pre.sent 
ownership  interest  in  a  principal 
residence  during  the  3-year  period 
ending  on  the  date  on  which  a  binding 
contract  is  entered  into  for  purchase  of 
the  principal  residence  to  which  this 
subparagraph  applies 

(C)  Business  Capitalization  means 
amounts  paid  horn  an  individual 
development  account  directiy  to  a 
business  capitalization  account  thai  is 
established  in  a  Qualified  Financial 
Institution  and  is  restricted  to  use  solely 
for  qualified  business  capitalization 
expenses  of  the  eligible  individual  in 
whose  name  the  account  is  held  Within 
this  definition: 

(i)  Qualified  Business  Capitalization 
Expenses  means  qualified  expenditures 
for  the  capitalization  of  a  qualified 
business  pursuant  to  a  qu^fied  plan, 
when  so  certified  by  a  Qualified  Entity 
(Grantee)  as  meeting  the  requirements  of 
sub-paragraphs  (ii),  (iii),  and  (iv)  below. 

(ii)  Qualified  Expenditures  means 
expenditures  included  in  a  qualified 
plan,  including  but  not  limited  to 
capital,  plant,  equipment,  working 
capital,  and  inventory  expenses. 

(iii)  Qualified  Business  means  any 
business  that  does  not  contravene  any 
law  or  public  policy  (as  determined  by 
the  Secretary). 

(iv)  Qualified  Plan  means  a  business 
plan,  or  a  plan  to  use  a  business  asset 
purchased,  which — 

(I)  is  approved  by  a  financial 
institution,  a  microenterprise 
development  organization,  or  a 
nonprofit  loan  hind  having 
demonstrated  fiduciarj'  integrity; 

(n)  includes  a  description  of  services 
or  goods  to  be  sold,  a  marketing  plan, 
and  projected  financial  statements;  and 

(ni)  may  require  the  eligible 
individual  to  obtain  the  assistance  of  an 
experienced  entrepreneurial  advisor. 

(D)  Transfers  to  Idas  of  Family 
Members — Amounts  paid  from  an 
individual  development  account 
directly  into  another  such  account 
established  for  the  benefit  of  an  eligible 
individual  who  is — 

(i)  The  individual's  spouse:  or 
(ii)  Any  dependent  of  the  individual 
with  respect  to  whom  the  individual  is 
allowed  a  deduction  under  section  15) 
of  the  Internal  Revenue  Code  of  1986. 
(13)  Qualified  Financial  bistitution 
means  a  Federally  insured  Financial 
Institution,  or  a  State  insured  Financial 
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Institution  if  no  Federally  insured 
Financial  Institution  is  available. 

(14)  Qualified  Savings  of  the 
Individual  for  the  Period  means  the 
aggregate  of  the  amounts  contributed  by 
an  eligible  individual  from  earned 
income  to  the  individual  development 
account  of  the  individual  during  the 
period. 

(15)  Secretary  means  the  Secretarj'  of 
Health  and  Human  Services,  acting 
through  the  Director  of  the  Office  of 
Community  Services. 

(16)  Tribal  Government  means  a  tribal 
organization,  as  defined  in  section  4  of 
the  Indian  Self-Determination  and 
Education  A-uistance  Act  (24  U.S.C. 
450b)  or  a  Native  Hawaiian 
organization,  as  defined  in  section  9212 
of  the  Native  Hawaiian  Education  Act 
(20  U.S.C.  7912). 

(17)  Trust  Agreement  means  the 
instnunenl  by  which  an  Individual 
Development  Account  is  established  as 
a  trust  in  the  partnering  Financial 
Institution  under  PART  II  Section  G(4). 

(18)  Trustee  means  the  Qualified 
Financial  Institution  responsible  for 
management  of  an  Individual 
Development  Accoimt  established  as  a 
trust  pursuant  to  a  Trust  Agreement. 

B.  Program  Evaluation 

Section  414  of  the  Assets  for 
Independence  Act  requires  that  at  least 
one  Assets  for  Independence 
Demonstration  funded  project  be 
selected  as  an  "experimental  site"  for 
in-depth  evaluation  by  the  independent 
research  organization  funded  by  ACIF. 
Activity  at  the  experimental  site(s)  will 
include  the  evaluation  of  a  randomly 
selected  "treatment  group"  (of  program 
participants)  and  a  "control  group"  (of 
nonparticipants)  as  well  as  in-depth 
interviews  of  families  involved  with  the 
project,  which,  in  addition  to  the  overall 
evaluation  of  the  program  and  of  each 
site,  vrill  be  the  basis  for  assessing  how 
asset  accumulation  affects  lower  income 
individuals  and  families,  as  called  for  in 
the  Act. 

After  FY  2(KK)  grants  are  awarded, 
OCS  will  solicit  FY  1999  and  FY  2000 
grantees  for  expressions  of  interest  in 
being  designated  as  an  experimental 
site.  The  solicitation  will  specify  the 
activities  and  obligations  such 
designation  will  entail:  but  they  will 
include  recruitment  of  a  sufficient 
number  of  eligible  individuals  to  enable 
enrollment,  within  twelve  months,  of 
the  treatment  group  and  the  control 
group,  each  to  consist  of  at  least  300 
members,  randomly  selected  by  the 
independent  evaluator  from  among 
those  recruited,  and  a  commitment  to 
assist  in  the  evaluator's  collection  of 
baseline  and  follow-up  data  by 


providing  basic  identifying  and  locating 
information  (including  address  and 
telephone)  for  those  assigned  to 
participate  in  both  the  treatment  group 
and  control  group. 

Part  n.  Program  Obfectives  and 
Requirements 

The  Office  of  Community  Services 
(OCS)  invites  qualified  entities  to 
submit  competing  grant  applications  for 
new  demonstration  projects  that  will 
establish,  support,  manage,  and 
participate  in  the  evaluation  of 
Individual  Development  Accounts  for 
eligible  participants  among  lower 
income  individuals  and  working 
families. 

A.  Program  Priority  Areas 

There  is  one  Program  Priority  Area 
under  this  program  for  Fiscal  Year  2000: 
Priority  Area  1.0,  under  which  OCS  will 
accept  applications  from  Qualified 
Entities  as  described  below  and  in 
Section  G.  Applications  for  continuation 
of  grants  funded  under  Priority  Area  2.0 
of  the  Fiscal  Year  1999  Assets  For 
Independence  Program  Announcement 
are  not  covered  by  this  Program 
Ajmouncement:  but  will  be  the  subject 
of  direct  correspondence  between  OCS 
and  the  grantees. 

B.  Eligible  Applicants 

(1)  In  General 

Eligible  applicants  for  the  Assets  fbr 
Independence  Demonstration  Program 
Priority  Area  1.0  are  one  or  more  not- 
for-profit  501(c)(3)  tax  exempt 
organizations,  or  a  State  or  local 
government  agency  or  a  tribal 
government  submitting  an  application 
jointly  with  such  a  not-for-profit 
organization.  Not-for-profit  Applicants, 
including  those  filing  jointly  with 
government  agencies  or  Tribal 
Governments,  must  provide 
documentation  of  their  tax  exempt 
status.  The  applicant  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  oiganizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  their  currently  valid 
IRS  tax  exemption  certificate  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled.  Failiu«  to 
provide  evidence  of  Section  501(c)(3) 
tax  exempt  status  will  result  in  rejection 
of  the  application. 


(2)  Applications  Submitted  Jointly  by 
State  or  Local  Government  Agencies  or 
Tribal  Goverrmients  and  Tax  Exempt 
Non-Profit  Organizations 

Joint  applications  by  government 
agencies  and  non-profit  organizations 
must  clearly  identify  the  joint 
applicants:  and  the  SF  424  Application 
for  Federal  Assistancejnust  be  signed 
by  one  of  the  joint  applicants.  The 
applicant  signing  the  SF  424  will  be 
responsible  for  proper  implementation 
of  the  grant  in  accordance  with  the 
approved  work  program  and  the  terms 
and  conditions  of  the  grant.  (It  may  be 
either  the  government  agency  applicant 
or  a  non-profit  applicant).  In  either  case, 
a  Reserve  Fund  must  be  established  for 
the  Project  by  a  non-profit  Joint 
Applicant,  and  maintained  and 
managed  as  agreed  by  the  Joint 
Applicants.  The  Reserve  Fund  must  be 
established  in  accordance  with  Section 
G.  Paragraphs  (1)  and  (2),  below;  and 
where  the  project  includes  a  group  or 
consortium  of  operating  partner  CBOs, 
may  include  both  a  central  and  local 
Reserve  Funds  as  described  there.  Such 
joint  applications  must  also  include: 

(a)  Proof  of  tax  exempt  status  of  the 
non-profit  Joint  Applicant,  as  described 
in  Paragraph  (1),  above:  and 

(b)  A  Joint  Applicant  Agreement, 
signed  by  the  responsible  officials  of 
both  Joint  Applicants,  setting  forth  the 
responsibilities  of  each  Joint  Applicant 
for  implementation  of  the  proposed 
project,  including  management  and 
oversight  of  the  Reserve  Fund  and 
carrying  out  of  the  project  activities  and 
interventions  described  in  Element  II  of 
the  proposal  narrative.  (See  PART  III. 
below.)  The  Joint  Applicant  Agreement 
should  be  the  first  Appendix  to  the 
Application,  and  the  responsibilities  it 
sets  out  should  be  described  in  the 
Project  Narrative  under  Element  II, 
PART  III,  C.  (below). 

(3)  Applications  Submitted  by  a  Lead 
Agency  on  Behalf  of  a  Consortium  of 
Commimity-Based  Organizations  (CBOs) 

Where  the  Applicant  is  applying  as 
the  lead  agency  for  a  consortium  of 
Community-Based  Organizations 
(CBOs),  each  of  these  organizations 
must  be  briefly  described  in  the 
Application,  and  background  materials 
citing  their  relevant  experience  and  staff 
capabilities  should  be  included  in  the 
Appendix.  In  such  cases  the  Applicant 
should  document  its  capability  and 
experience  in  managing  such  consortia, 
and  the  roles  and  responsibilities  of  all 
participating  agencies  should  be  clearly 
set  forth  in  signed  Partnering 
Agreements  tietween  the  Applicant  and 
each  of  the  member  CBOs.  Copies  of  the 


Federal  Register /Vol.  84.  No.  239 /Tuesday.  December  14,  1999 /Notices 


69827 


Partnering  Agreements  should  be 
included  in  the  Appendix,  and  the  roles 
and  responsibilities  of  each 
participating  agencv  clearly  explained 
in  PART  III.  Element  n(b).  Project 
Design,  and  reflected  in  the  Work  Plan 
under  Element  11(c).  These  explanations 
must  include  the  plans  for  establishing 
one  or  more  Reserve  Fund(s),  and  how 
and  where  IDA  Accounts  and  Parallel 
Match  Accounts  will  be  maintained. 
(See  Section  G.  Paragraph  (1),  below.) 

C.  Project  and  Budget  Periods  under 
Priority  Area  1.0 

This  announcement  is  inviting 
applications  under  Priority  Area  1.0  for 
project  and  budget  periods  of  five  (5) 
years.  Grant  actions,  on  a  competitive 
basis,  will  award  funds  for  the  full  five 
year  project  and  budget  period.  As 
noted  below  in  Section  E..  subject  to  the 
availability  of  funds,  grantees  may  be 
offered  the  opportunity  to  submit 
applications  for  supplementary  funding 
in  later  years  during  the  five-year 
project. 

Note:  Applicants  should  be  aware  that  OCS 
funds  awarded  pursuant  to  this 
Announcement  will  be  from  FY  2000  fiinds 
and  may  not  be  expended  after  the  end  of  the 
five-year  Project/Budgel  Period  to  support 
administration  of  the  project  or  matching 
contributions  to  Individual  Development 
Accounts  which  may  be  open  at  that  time. 
Consequently,  Applicants  should  consider 
carefully  the  length  of  time  participants  will 
need  to  achieve  their  savings  goals  and  at 
what  point  in  the  project  they  may  wish  to 
discontinue  the  opening  of  new  accounts. 
Applicants  should  pro\ide  assurance  that  in 
every  case  provision  wiil  be  made  for 
payment  of  all  promised  matching  deposits 
to  IDA  accounts  opened  by  project 
participants  in  the  course  of  the 
demonstration  project. 

D.  Funds  Availability  and  Grant 
Amounts  under  Priority  Area  1.0 

In  Fiscal  Year  2000  OCS  expects 
approximately  S5.4  million  to  be 
available  tmder  Priority  Area  1 .0  for 
funding  commitments  to  approximately 
25  projects,  not  to  exceed  $500,000  and 
averaging  $200,(X)0  each  for  the  five- 
year  project  and  budget  periods. 
Applicants  are  reminded  that  grant 
awards  are  limited  to  the  amount  of 
committed  non-Federal  cash  matching 
contributions:  and  that  OCS  recognizes 
that  this  is  a  limiting  factor  in  the 
amoimt  of  giant  fimds  requested. 
Applicants  are  assured  that  OCS  will 
welcome  requests  for  less  than  the 
maximimi  grant  amounts,  and  are  urged 
to  make  realistic  projections  of  project 
activity  over  the  five  year  project  and 
propose  project  budgets  accordingly. 
Draw-down  of  grant  funds  over  the  five- 
year  budget  period  wiU  be  made  in 


amounts  that  will  match  non-Federal 
deposits  into  the  Project  Reserve  Fund. 
(See  Section  G.  Paragraph  (2)  and 
Section  1,  below  )- 

B.  Funds  Availability  for  Supplementing 
FY  1999  Grantees 

As  explained  in  the  FY  1999  Assets 
for  Independence  Program 
Announcement  and  noted  above, 
subject  to  availability  of  ftmds  and  the 
progress  of  individual  demonstration 
projects,  grantees  may  be  offered  the 
opportunity  to  submit  requests  for  non- 
competitive supplementary  funding 
during  the  five-year  project,  if  there 
were  a  determination  that  this  woidd  be 
in  the  best  interest  of  the  government, 
and  subject  to  the  availability  of  ftmds. 
Pursuant  to  that  Aimouncement 
approximately  $2  million  of  FY  2000 
fiinds  will  be  made  available  for 
supplementary  grants  to  FY  1999 
grantees  who  were  awarded  less  than 
the  maximum  amount  of  $500,000. 

Such  grantees  will  be  solicited 
directly  by  OCS  and  will  be  considered 
for  supplementary  funding  where  they 
can  demonstrate  to  the  satisfaction  of 
OCS:  (1)  A  commitment  of  non-Federal 
matching  contributions  at  least  equal  to 
the  supplementary  grant  requested:  (2)  a 
record  of  successful  implementation  of 
their  existing  grant  to  date:  (3)  a 
proposed  supplementary  work  program 
that  does  not  deviate  from  the  goals  and 
work  program  of  the  original  funded 
project:  and  (4)  immet  need  for  and 
interest  in  individual  development 
accoimts  by  eligible  individuals  in  the 
target  population  which  could  only  be 
satisfied  through  supplemental  funding. 
Selection  of  grantees  for  supplementary 
funding  will  be  made  by  OCS  staff  prior 
to  the  review  and  selection  of 
applications  imder  Priority  Area  1.0, 
and  any  funds  not  expended  for 
supplementary  grants  will  be  available 
for  project  grants  under  Priority  Area 
1.0. 

F.  Funds  Availability  and  Grant 
Amounts  for  Continuation  Funding  of 
FY  1999  Priority  Area  2.0  Grantees 

In  Fiscal  Year  2000  up  to 
approximately  SI. 86  million  is  expected 
to  be  available  under  Priority  Area  2.0 
for  up  to  two  continuation  grants  of  up 
to  approximately  $930,000  each  for  the 
second  budget  year  of  a  five-year  State 
project  fimded  under  Priority  Area  2.0 
of  the  FY  1999  Assets  for  Independence 
Program  Annoimcement.  Any  fimds  not 
expended  in  FY  2000  for  these 
Continuation  Grants  will  be  available 
for  project  grants  imder  Priority  Area 
1.0. 


G.  Project  Eligibility  and  Requirements 
under  Priority  Area  1.0 

To  be  eligible  for  funding  under 
Priority  Area  1.0.  projects  must  be 
sponsored  and  managed  by  Qualified 
Eintities  and  must  meet  the  following 
requirements: 

(1)  Reserve  Fund 

Ever\'  project  funded  tmder  this 
Aimoimcement  must  establish  and 
maintain  a  Reserve  Fund  in  accordance 
with  this  paragraph.  Such  Reserve  Fund 
must  be  maintained  in  accordance  with 
the  accounting  regulations  prescribed  by 
the  Secretary  (See  Attachment  "L"  to 
this  Announcement),  in  a  Qualified 
Financial  Institution  or  other  insured 
financial  institution  satisfactory  to  the 
Secretary. 

Note:  Where  an  applicant  is  lead  agency  for 
a  consortium  or  group  of  Conununity  Based 
Organizations  (CBOs),  each  of  which  will  be 
implementing  an  IDA  program  uiider  the 
Applicant's  grant  pursuant  to  this 
Announcement,  ttie  Applicant/lead  agency 
must  maintain  a  Reserve  Fund  into  whictt  all 
required  non-Federal  share  matctung 
contribution  funds  and  OCS  grant  fimds  shall 
be  deposited  in  accordance  with  sub- 
Paragraph  (a).  The  consortium  has  two 
alternatives  for  maintenance  of  Reserve 
Fund(s)  in  its  [DA  programs:  First, 
participating  CBOs  ma>  all  operate  out  of  the 
one  central  Reserve  Fund  maintained  by  the 
Applicant/lead  agency.  In  this  case  separate 
aixounting  structures  would  be  maintained 
for  each  of  the  CBOs  and  the  funds  assigned 
for  their  use  in  accordance  with  agxeements 
between  the  Applicant  and  each  CBO.  Or 
second,  in  addition  to  the  Central  Reserve 
Fund,  participating  CBOs  may  each  establish 
a  local  Reserve  Fund  in  their  community  into 
which  the  Applicantylead  agency  wiil 
deposit  from  the  Central  Reserve  Fund  the 
funds  [grant  and  non-Federal  share)  allocated 
for  use  by  the  particular  CBO.  Central  and 
local  Reser\'e  Funds  will  be  subject  to  all  of 
the  requirements  of  this  Section.  Whatever 
the  arrangement,  it  must  tie  spelled  out  and 
agreed  to  in  the  Partnering  Agreements 
required  under  Section  B.  Paragraph  (3) 
between  the  Applicant  and  each  consortium 
member. 

(a)  Amoimts  in  the  Reserve  Fimd.  As 
soon  after  receipt  as  is  practicable, 
grantees  shall  deposit  in  the  Reserve 
Fimd  the  non-Federal  matching 
contributions  received  pursuant  to  the 
"Non-Federal  Share  Agreement"  or 
Agreements  reached  with  the 
provider(5)  of  non-Federal  matching 
contributions.  Once  such  non-Federal 
ftmds  are  deposited  in  the  Reserve 
Fimd,  grantees  may  draw  down  OCS 
grant  funds  in  amoimts  equal  to  such 
deposits.  Similarly,  as  soon  after  receipt 
as  practical,  grantees  shall  deposit  in  the 
Reserve  Fund  the  income  received  from 
any  investment  made  of  those  funds  (see 
paragraph  (d)  below). 
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(b)  Use  of  Amounts  in  the  Reserve 
Fund.  Grantees  shall  use  the  amounts  in 
such  Reserve  Fund  as  follows; 

(A)  At  least  90.5%  of  the  federal  grant 
funds,  and  an  equal  amount  of  the 
required  non-Federal  share  funds,  shall 
be  used  as  matching  contributions, 
equally  divided  between  federal  and 
non-federal  monies,  to  individual 
development  accounts  for  project 
participants,  in  an  agreed  upon  ratio  to 
deposits  made  in  those  accounts  by 
project  participants  from  earned 
income. 

(B)  At  least  2%  but  no  more  than 
9.5%  of  the  Federal  grant  funds  shall  be 
used  toward  the  expense  of  collecting 
and  providing  to  the  research 
organization  evaluating  the 
demonstration  project  the  data  and 
information  required  for  the  evaluation. 

(C)  Up  to  7.5%  of  the  Federal  grant 
funds  may  be  used  for  administration  of 
the  demonstration  project  and  toward 
expenses  of  assisting  project 
participants  to  obtain  the  skills 
(including  economic  literacy  classes, 
budgeting,  and  business  management 
skills),  training,  and  information 
nocessaiT,'  to  achieve  economic  self- 
sufficiency  through  activities  requiring 
qualified  expenses. 

(D)  Up  to  9.5%  of  the  required 
matching  non-Federal  funds  may  be 
used  for  expenses  outlined  in 
Paragraphs  (B)  and  (C).  above,  or  other 
project-related  expenses  as  agreed  by 
the  Applicant  and  the  providing  entity. 

Note:  [f  a  grantee  mobilizes  matching  non- 
Federal  contributions  in  excess  of  the 
required  100  percent  match,  such  non- 
Federal  funds  may  be  used  however  the 
grantee  and  provider  of  the  funds  may  agree. 
Where  the  use  of  such  funds  falls  within  a 
Program  Elementy-Proposal  Review  Criterion 
which  formed  the  basis  for  the  grant  award, 
Grantees  will  be  held  accountable  for 
commitments  of  such  excess  matching  funds 
and  additional  resources,  even  though  over 
the  amount  of  the  required  non-Federal 
match. 

(c)  Authority  to  Invest  Funds:  A 
grantee  shall  invest  the  amounts  in  its 
Reserve  Fund  that  are  not  immediately 
needed  for  payment  under  paragraph 
(b).  in  a  manner  that  provides  an 
appropriate  balance  between  return, 
liquidity,  and  risk,  and  in  accordance 
with  Guidelines  which  will  be  issued  by 
the  Secretary  prior  to  making  of  grant 
awards  and  provided  to  grantees  at  the 
time  of  grant  award. 

(d)  Use  of  Investment  Income.  Income 
generated  from  investment  of  Reserve 
Fund  monies  that  are  not  allocated  to 
existing  Individual  Development 
Accounts  may  be  added  by  grantees  to 
the  funds  committed  to  program 
administration,  participant  support,  or 


evaluation  data  collection.  As  noted  in 
Paragraph  M.  below,  once  funds  have 
been  committed  as  matching 
contributions  to  Individual 
Development  Accounts,  then  any 
income  subsequently  generated  by  such 
ftmds  must  be  deposited/ credited  to  the 
credit  of  such  accounts. 

Note:  No  part  of  such  income  is  to  be 
considered  as  a  Federal  funds  contribution 
subject  to  the  I20OO/$4OOO  limitations  under 
Paragraph  (5)(b).  below. 

(e)  Joint  Project  Administration.  If  two 
or  more  qualified  entities  are  jointly 
administering  a  project,  none  shall  use 
more  than  its  proportional  share  for  the 
purposes  described  in  subparagraphs  (B) 
and  (C),  of  paragraph  (b). 

(2)  Use  of  Grant  Funds  by  State  and 
Local  Government  Agencies  and  Tribal 
Governments. 

As  set  forth  in  Section  B.  Paragraph 

(2)  above,  grantees  who  are  State  or 
local  government  agencies  or  Tribal 
governments  are  required  to  submit 
applications  jointly  with  tax  exempt 
non-profit  organizations.  In  such  cases, 
whether  the  lead  applicant  signing  the 
SF  424  is  the  government  agency  or  the 
non-profit  organization,  a  Reserve  Fund 
must  be  established  for  the  Project  by 
the  non-profit  loint  AppUcant  and 
maintained  and  managed  as  agreed  by 
the  joint  Applicants.  The  Reserve  Fund 
shall  be  subject  to  the  requirements  of 
Paragraph  (1)  above,  and  Section  I. 
below. 

(3)  Eligibility  and  Selection  of  Project 
Participants 

(a)  Participani  Eligibility.  Eligibility 
for  participation  in  the  demonstration 
projects  is  limited  to  individuals  who 
are  members  of  households  eligible  for 
assistance  under  TANF  or  of  households 
whose  adjusted  gross  income  does  not 
exceed  the  earned  income  amount 
described  in  Section  32  of  the  Internal 
Revenue  Code  of  1986,  which 
establishes  eligibility  for  the  Earned 
Income  Tax  Credit  (EITC)(taking  into 
account  the  size  of  the  household),  and 
whose  net  worth  as  of  the  end  of  the 
calendar  year  preceding  the 
determination  of  eligibility  does  not 
exceed  S10,000,  excluding  the  primary 
dwelling  unit  and  one  motor  vehicle 
owned  by  a  member  of  the  household. 

Note:  The  most  recent  ETTC  Earned  Income 
Guidelines  which  set  the  limits  on  annual 
income  for  eligibility  in  the  IDA  Program  are 
as  follows: 

— for  a  household  without  a  child:  510,030 
— for  a  household  with  one  child:  S26,473. 
— for  a  household  with  more  than  one  child: 

$30,095. 

.\pplicants  are  reminded  that  there  is  also 
an  assets  test  for  eligibility  in  the  program. I 


(b)  Participant  Selection.  In  keeping 
with  the  statutory  preference  in  Section 
40S(d)(3)  of  the  AFI  Act  for  applications 
that  target  individuals  from 
neighborhoods  or  communities  that 
experience  high  rates  of  poverty  or 
unemployment,  grantees  in  their 
selection  of  Project  Participants  may 
restrict  participation  in  such 
neighborhoods  or  communities  targeted 
by  their  demonstration  projects  to 
individuals  and  households  with  lower 
incomes  and  net  worth  than  set  forth 
above,  provided  that  they  shall 
nonetheless  select  individuals  that  they 
determine  to  be  best  suited  to 
participate  in  the  demonstration  project 

(4)  Establishment  of  Individual 
Development  Accounts 

Project  Grantees  must  create,  through 
written  governing  instruments,  either  (a) 
Trusts,  under  this  paragraph,  or  (b) 
Custodial  Accounts  described  in 
Paragraph  {5)  below,  which  will  be 
Individual  Development  Accounts  on 
behalf  of  Inject  Participants.  Trustees 
of  Trusts  must  be  Qualified  Financial 
Institutions.  Custodians  of  Custodial 
Accounts  may  be  Qualified  Financial 
Institutions,  other  insured  financial 
institutions  satisfactory  to  the  Secretary, 
or  Demonstration  Project  Grantees.  In 
every  case  the  Participant's  personal 
savings  from  earned  income  shall  be 
deposited  in  the  Participant's  Individual 
Development  Accotmt  in  a  participating 
insured  financial  Institution.  In  every 
case  the  participating  insured  financial 
institution  and  the  Demon.'stration 
Project  Grantee  shall  be  parties  to  the 
written  governing  instruments  creating 
the  Trust  or  Custodial  Account,  which 
must  contain  the  following  provisions: 

(a)  All  contributions  to  the  accoimts 
must  be  either  in  cash,  by  check,  money 
order,  or  by  electronic  transfer  of  funds. 

(b)  The  assets  of  the  account  vt'ill  be 
Invested  in  accordance  with  the 
direction  of  the  Project  Participant  after 
consultation  with  the  grantee  and 
pursuant  to  the  guidelines  of  the 
Secretary  (which  will  be  issued  prior  to 
the  making  of  grant  awards  and  made 
available  to  grantees  at  the  time  of  grant 
award). 

(c)  liie  assets  of  the  account  will  not 
be  commingled  with  other  property 
except  in  a  common  trust  fund  or 
parallel  account  or  common  investment 
fund. 

(d)  In  the  event  of  the  death  of  the 
Project  Participant,  any  balance 
remaining  in  the  account  shall  be 
distributed  within  30  days  of  the  date  of 
death  to  another  individual 
Development  Account  established  for 
the  benefit  of  an  eligible  individual  as 
directed  by  the  deceased  Participant  in 
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the  Savings  Plan  Agreement  under  sub- 
paragraph (g),  below:  provided,  that  the 
Participani  may  at  their  option  direct 
the  disposition  of  any  funds  in  the 
account  which  were  deposited  in  the 
account  by  the  Participant  as  he  or  she 
may  see  fit.  except  that  where  such 
disposition  is  not  to  another  Individual 
Development  Account,  all  matching 
contributions  made  by  the  grantee  to  the 
account,  and  any  income  earned 
thereby,  shall  be  returned  to  the  Reserve 
Fund. 

Note  thai  this  will  mean  that  each  Pro)ect 
Participant  must  provide  such  direction  at 
the  time  the  Individual  Development 
Account  is  established.  Provision  should  be 
made  by  grantees  for  modification  of  such 
directions  during  the  course  of  the  project,  in 
the  event  of  changing  circumstances. 

(e)  Except  in  the  case  of  the  death  of 
the  Project  Participant,  amounts  in  the 
account  attributable  to  deposits  by  the 
grantee  fiom  grant  funds  and  matching 
non-federal  contributions,  and  any 
interest  thereon,  may  bo  paid, 
withdrawn  or  distributed  out  of  the 
account  only  for  the  purpose  of  paying 
qualified  expenses  of  the  Project 
Participant  including  transfers  under 
Paragraph  (7)(d),  below). 

(f)  The  procedures  governing  the 
withdrawal  of  funds  fi-om  the  Individual 
Development  Accoimt.  for  both 
Qualified  Expenses  and  Emergency 
Withdrawals,  which  comply  with  the 
provisions  of  Paragraph  (7)  Withdrawals 
from  Individual  Development  Accounts, 
below. 

(g)  a  "Savings  Plan  Agreement" 
between  the  grantee  and  the  Project 
Participant,  which  may  be  incorporated 
by  reference,  and  which  should  include: 
(1)  Savings  goals  (including  a  proposed 
schedule  of  savings  deposits  by  the 
Participant  &om  earned  income,  which 
may  be  for  a  period  of  less  than  five 
years):  (2)  the  rate  at  which  participant 
savings  will  be  matched  (from  one 
dollar  to  eight  dollars  for  each  dollar  in 
savings  deposited  by  Participant,  the 
Federal  grant  funds  portion  of  which 
may  not  excoed  S2000  during  the  five- 
year  project  period):  (3)  the  proposed 
qualified  expense  for  which  the 
Account  is  maintained,  (4)  agreement  by 
the  grantee  to  provide  and  the 
Participant  to  attend  classes  in 
Economic  Literacy;  (5)  any  additional 
training  or  education  related  to  the 
qualified  expense  which  the  Grantee 
agrees  to  provide  and  of  which  the 
Participant  agrees  to  partake,  (6) 
contingency  plans  in  the  event  that  the 
Participant  exceeds  or  fails  to  meet 
projected  savings  goals  or  schedules.  (7) 
any  agreement  as  to  investments  of 
assets  described  in  subparagraph  (b), 
above,  (B)  an  explanation  of  withdrawal 


procedures  and  limitations,  including 
the  consequences  of  unauthorized 
withdrawal.  (9)  provision  for 
disposition  of  the  funds  in  the  account 
in  the  event  of  the  Participant's  death 
(see  sub-Paragraph  (d),  above:  and  (10) 
provision  for  amendment  of  the 
Agreement  with  the  concurrence  of  both 
Grantee  and  Participant. 

(5)  Custodial  Accounts 

As  provided  in  Paragraph  (4).  above. 
Grantees  may,  in  the  alternative,  create, 
through  written  governing  instruments. 
Custodial  Accounts  which  shall  be 
Individual  Development  Accounts  on 
behalf  of  Project  Participants,  except 
that  they  will  not  be  trusts.  As  in  the 
case  of  trusts  established  under 
paragraph  (4),  the  written  governing 
instruments  of  the  accounts  must 
contain  the  requirements  outlined  in 
subparagraphs  (a)  through  (g)  of  that 
paragraph,  with  the  following 
exceptions.  Whereas  trustees  of  the 
trusts  created  under  Paragraph  (4)  must 
be  Qualified  Financial  Institutions,  the 
assets  of  the  custodial  account  may  be 
held  by  a  bank  or  another  "person"  (or 
institution)  who  demonstrates  to  the 
satisfaction  of  the  Secretary  that  the 
manner  in  which  the  account  will  be 
administered  will  be  consistent  with  the 
provisions  of  the  AFI  Act,  and  that  the 
IDA'S  will  be  created  and  maintained  as 
described  in  paragraph  (4)  and  Section 
404(5)(A)  of  the  AFI  Act.  In  addition,  in 
the  case  of  a  custodial  account  treated 
as  a  trust  by  reason  of  this  paragraph, 
the  custodian  of  such  account  may  be 
the  Project  Grantee,  provided  that  it  can 
assure  compliance  with  the 
requirements  of  Paragraph  (4)  above, 
and  Section  404(5)(A)  of  the  AFI  Act. 
These  arrangements  would  place  the 
"custodial"  responsibilities  with  the 
grantee,  and  relieve  financial 
institutions  of  trustee  obligations.  The 
Secretary  has  determined  that  the  assets 
of  any  such  accounts  must  be  held  in  an 
insured  financial  institution  and  be 
subject  to  the  provisions  of  Paragraph 
M,  below,  pertaining  to  agreements 
between  applicants/grantees  and 
participating  financial  institutions. 

(6)  Deposits  in  Individual  Development 
Accounts 

(a)  Matching  Contributions.  Not  less 
than  once  every  three  months  during  the 
demonstration  project  grantees  will 
make  deposits  into  Individual 
Development  Accounts  as  matching 
contributions  to  deposits  fi'om  earned 
income  made  by  Project  Participants 
during  the  period  since  the  pre\ious 
deposit.  Such  deposits  may  be  made 
either  into  the  accounts  themselves  or 
into  a  parallel  account  maintained  by 


the  grantee  in  an  insured  financial 
institution. 

Note:  Deposits  made  by  Profect 
Participants  shall  be  deemed  to  hayalieen 
made  trom  earned  income  so  long  as  (he 
Panicipant's  earned  income  (as  defined  in 
Section  9n(d)(2)  of  the  Internal  Revenue 
Code  of  19861  during  the  penod  since  tho 
Participant's  previous  deposit  in  the  account 
is  greater  than  the  amount  of  the  current 
deposit.  Section  911(d)(2)  provides,  in 
relevant  pari,  "the  term  'earned  income' 
means  wages,  salaries,  or  professional  fees, 
and  other  amounts  received  as  compensaUon 
for  personal  services  actually  rendered". 

Matching  contributions  (as  deposits  to 
IDA  accounts  or  to  parallel  accounts) 
must  be  made  to  IDA's  in  equal  amounts 
from  Federal  grant  funds  and  the  non- 
Federal  public  and  private  funds 
committed  to  the  project  as  matching 
contributions,  as  described  in  Section  I 
below,  and  Sections  40S(c|(4)  and 
408(b)(1)  of  the  AFI  Act  Such  matching 
contribution  deposits  by  grantees  may 
be  from  S0.50  to  $4  in  non-Federal 
fimds  and  an  equal  amount  in  Federal 
grant  funds,  for  each  dollar  of  earned 
income  deposited  in  the  account  by  the 
Project  Participant  in  whose  name  the 
account  is  established.  Once  snch  equal 
matching  contribution  deposits  are 
made,  grantees  may  make  additional 
matching  contributions  to  IDA'S  from 
other  non-Federal  sources,  or  other 
Federal  sources,  such  as  TANF.  where 
the  legislation  or  policies  governing 
such  programs  so  permit.  Such 
additional  matching  contributions 
would  not  be  a  use  of  funds  falling 
within  any  Program  Element/Proposal 
Review  Criterion  under  Part  III  below, 
which  formed  the  basis  for  the  grant 
award,  and  as  such,  grantees  will  not  be 
held  accountable  for  their  commitment 
to  the  project. 

At  the  time  matching  contribution 
deposits  are  made,  the  grantee  vnll  also 
deposit  into  the  Individual 
Development  Accotmt  (or  the  parallel 
account)  any  interest  or  income  that  has 
accrued  since  the  previous  deposit  on 
amounts  previously  deposited  in  or 
credited  to  that  account. 

(b)  Limitations  on  Matching 
Contributions.  Over  the  course  of  the 
five  year  demonstration,  not  more  than 
S2,000  in  Federal  grant  funds  shall  be 
provided  through  matching 
contributions  to  any  one  individual:  and 
not  more  than  S4.o6o  shall  be  provided 
to  IDA'S  in  any  one  household.  (As 
noted  in  Paragraph  (l}(d),  above,  no  part 
of  any  investment  income  earned  by 
monies  in  the  Reserve  Fund  is  to  be 
considered  as  a  Federal  fimds 
contribution  subject  to  this  limitation.] 
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(7)  Withdrawals  from  Individual 
Development  Accounts 

(a)  Limitations.  Under  no 
circiunstances  may  funds  be  withdrawn 
from  an  Individual  Development 
Accotint  earlier  than  six  months  after 
the  initial  deposit  by  a  Project 
Participant  in  the  Account.  Thereafter 
funds  may  be  withdrawn  from  such 
account  only  upon  written  approval  of 
the  Project  Participant  and  of  a 
responsible  official  of  the  project 
grantee,  and  only  for  one  or  more 
CJualified  Expenses  (as  defined  in  Part  1) 
or  for  an  Emergency  Withdrawal. 

(b)  Emergency  Withdrawals.  An 
Emergency  Withdrawal  may  only  be  of 
those  funds,  or  a  portion  of  those  funds, 
deposited  in  the  account  by  the  Project 
Participant,  and  for  the  following 
purposes: 

(i)  Expenses  for  medical  care  or 
necessary  to  obtain  medical  care  for  the 
Project  Participant  or  a  spouse  or 
dependent  of  the  Participant; 

Cii)  Payments  necessary  to  prevent 
eviction  of  the  Project  Participant  from, 
or  foreclosure  on  the  mortgage  for.  the 
principal  residence  of  the  Participant; 

(iii)  Payments  necessary  to  enable  the 
Project  Participant  to  meet  necessary 
living  expenses  (food,  clothing, 
shelter — including  utilities  and  heating 
fuel)  following  loss  of  employment. 

(c)  Reimbursement  of  Emergency 
Withdrawals.  A  Project  Participant  shall 
reimburse  an  Individual  Development 
Account  for  any  funds  withdrawn  from 
the  accouint  for  an  Emergency 
Withdrawal,  not  later  than  12  months 
after  the  date  of  the  withdrawal.  If  the 
Participant  fails  to  make  the 
reimbursement,  the  Project  Grantee 
must  transfer  the  funds  deposited  into 
the  account  or  a  parallel  account  from 
Federal  and  non-Federal  matching 
contributions,  and  any  income 
generated  thereby,  back  to  the  Reserve 
Fund  of  the  grantee,  and  use  the  funds 
to  benefit  other  individuals 
participating  in  the  demonstration 
project  involved.  Any  remaining  funds 
deposited  by  the  Project  Participant 
(plus  any  income  generated  thereby) 
shall  be  returned  to  such  Project 
Participant 

(d)  Transfers  to  Individual 
Development  Accoimts  of  Family 
Members.  At  the  request  of  a  Project 
Participant,  and  with  the  written 
approval  of  a  responsible  official  of  the 
grantee,  amounts  may  be  paid  frt>m  an 
individual  development  account 
directly  into  another  such  account 
established  for  the  benefit  of  an  eligible 
individual  who  is — 

(i)  The  Participant's  spouse,  or 
(ii)  Any  dependent  of  the  Participant 
with  respect  to  whom  the  Participant  is 


allowed  a  deduction  under  section  151 
of  the  Internal  Revenue  Code  of  1986. 

H.  Project  Eligibility  and  Requirements 
under  Priority  Area  2.0 

As  previously  noted  in  Part  n  Section 
A.  there  is  no  Priority  Area  2.0  under 
this  Announcement.  Applications  for 
continuation  of  grants  funded  under 
Priority  Area  2.0  of  the  Fiscal  Year  1999 
Assets  For  Independence  Program 
Announcement  will  be  the  subject  of 
direct  correspondence  between  OCS  and 
the  grantees. 

/.  Non-Federal  Matching  Funds 
Requirements 

Grantees  must  mobilize  at  least  one 
hundred  percent  of  the  OCS  grant 
amount  in  cash  non-Federal  share  for 
deposit  to  the  Reserve  Fund  as  matching 
contribution.  Public  sector  resources 
that  can  be  counted  toward  the 
minimiim  required  match  include  funds 
from  State  and  local  governments,  and 
funds  from  various  block  grants 
allocated  to  the  States  by  die  Federal 
Govenmient  provided  that  the 
authorizing  legislation  for  these  grants 
permits  such  use.  Note,  for  example, 
that  Community  Development  Block 
Grant  (CDBG)  funds  may  be  counted  as 
matching  funds;  Community  Services 
Block  Grant  (CSBG)  FUNDS  MAY  NOT. 
With  regard  to  State  TANF  funds,  any 
State  funds  that  comprise  Maintenance 
Of  ESort  (MOE)  under  the  TANF 
regulations  may  NOT  be  used  as 
required  non-Federal  share  under  this 
Announcement  (But  see  discussion  of 
additional  matching  contributions  in 
Paragraph  (6)(a),  above.) 

To  be  considered  for  funding  an 
Application  must  include  a  copy  of  a 
"Non-Federal  Share  Agreement "  or 
Agreements  in  writing  executed  by  the 
Applicant  and  the  organization  or 
organizations  providing  the  required 
non-Federal  matching  contributions, 
signed  for  the  organization  by  a  person 
authorized  to  make  a  commitment  on 
behalf  of  the  organization,  and  signed 
for  the  Applicant  by  the  person  signing 
the  SF424.  Such  Agreement(5)  must 
include:  (1)  A  commitment  by  the 
organization  to  provide  the  non-Federal 
funds  contingent  only  on  the  grant 
award;  and  (2)  an  agreement  as  to  the 
schedule  of  the  opening  of  Individual 
Development  Accounts  by  the 
Applicant,  and  the  schedule  of  deposits 
by  the  organization  to  the  project's 
Reserve  Fund,  such  that  the  two 
schedules  will  together  assure  that  there 
will  be  at  all  times  in  the  Reserve  Fund 
non-Federal  matching  contribution 
funds  sufficient  to  meet  the  maximum 
pledges  of  matching  contributions  under 
the  "Savings  Plan  Agreements"  for  all 


Individual  Development  Accounts  then 
open  and  being  maintained  by  the 
grantee  as  part  of  the  demonstration 
project. 

liius,  for  example,  if  the  provider  of 
non-Federal  share  only  agrees  to  a  fixed 
schedule  of  deposits,  this  non-Federal 
share  requirement  can  be  met  by  the 
Applicant  agreeing  to  a  schedule  for 
opening  new  accounts  that  will  assure 
that  new  IDA  accounts  will  only  be 
opened  when  there  are  sufficient  funds 
in  the  Reserve  Fund  to  meet  the 
maximum  amount  of  matching 
contributions  pledged  under  the 
"Savings  Plan  Agreements". 

Where  the  Apphcant  is  itself 
providing  any  of  the  required  cash  non- 
Federal  share,  it  must  include  a 
statement  of  commitment,  on  applicant 
letterhead,  signed  by  the  official  signing 
the  SF  424  and  countersigned  by  the 
Applicant's  Board  Chairperson  or 
Treasurer,  that  the  non-Federal 
matching  funds  will  be  provided, 
contingent  only  on  the  OCS  grant 
award,  and  that  non-Federal  share 
deposits  to  the  Reserve  Fund  and  the 
opening  of  Individual  Development 
Accounts  will  be  coordinated  so  that 
new  accounts  will  only  be  opened  when 
there  are  sufficient  funds  in  the  Reserve 
Fund  to  cover  the  maximum  matching 
requirements  of  the  Savings  Plan 
Agreements. 

With  regard  to  Applicants  which  are 
State  or  local  government  agencies  or 
Tribal  governments,  submitting  jointly 
with  tax  exempt  non-profit 
organizations,  note  that  under  Section  G 
Paragraphs  (1|  and  (2),  above.  Reserve 
Funds  are  required  to  be  established  as 
in  other  applications/projects. 

OCS  has  determined  that  the  strict 
legislative  limitations  on  the  use  of 
Federal  grant  funds  and  of  the  minimum 
required  non-Federal  match  (at  least 
90.5%  of  each  must  go  toward  matching 
deposits  in  Individual  Development 
Accounts)  mean  that  important  training, 
counseling  and  support  activities, 
critical  to  the  success  of  a  project,  may 
best  be  supported  by  additional 
resources,  both  of  the  applicant  itself 
and  mobilized  by  the  applicant  in  the 
community.  Consequently.  Applicants 
are  encouraged  to  mobilize  additional 
resources,  which  may  be  cash  or  in-kind 
contributions.  Federal  or  non-Federal, 
for  support  of  project  administration 
and  assistance  to  Project  Participants  in 
obtaining  skills,  knowledge,  and  needed 
support  services.  (See  PART  ID,  Element 
V)  Applicants  are  reminded  that  they 
will  be  held  accountable  for 
commitments  of  such  additional 
resources  even  if  over  the  amount  of  the 
required  non-Federal  match. 
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/.  Preferences 

In  accordance  with  the  provisions  of 
the  AFl  Act.  in  considering  an 
application  to  conduct  a  demonstration 
project  under  this  Announcement,  OCS 
will  give  preference  to  an  application 
that: 

(1)  Demonstrates  the  willingness  and 
ability  of  the  applicant  to  select  eligible 
individuals  for  participation  in  the 
project  who  are  predominantly  from 
households  in  which  a  child  (or 
children)  is  living  with  the  child's 
biological  or  adoptive  mother  or  father, 
or  with  the  child's  legal  guardian. 

Note:  Applications  that  taigel  TANF 
recipients  will  be  deemed  to  have  met  this 
preference. 

(2)  Provides  a  commitment  of  non- 
Federal  funds  with  a  proportionately 
greater  amoimt  of  such  funds  committed 
from  private  sector  sources:  and 

(3)  Targets  individuals  residing 
within  one  or  more  relatively  well- 
defined  neighborhoods  or  commimities 
(including  rural  communities)  that 
experience  high  rates  of  poverty  or 
unemployment. 

Note:  .Applications  which  larget  residents 
of  Empowerment  Zones,  Enterprise 
Communities.  Public  Housing,  or  CDFI  Fund- 
designaled  Distressed  Communities  will  be 
deemed  to  have  met  this  preference.  (For 
information  on  CDFI  Fund  designation  of 
Distressed  Communities  applicants  may  visit 
the  CDFI  Help  Desk  Website  at:  bttp-JI 
www.cdnfundhelp.gov.l 

Each  of  these  preferences  will  be 
valued  at  2  points  in  the  Application 
Review  process,  so  that  applicants  not 
meeting  these  preferences  will  have  2 
points  subtracted  from  its  score  for  a 
given  Proposal  Element  for  each 
preference  not  met.  [Preferences  (1)  and 
(3)  fall  imder  Proposal  Element  11(a); 
Preference  (2)  falls  under  Proposal 
Element  V(a)|.  In  the  case  of  a 
consortium  of  CBO's  operating  programs 
funded  through  a  lead  agency,  if  a 
majority  of  the  participating  CBO's  meet 
these  legislative  preferences,  the 
Application  as  a  whole  will  be  awarded 
these  points. 

K.  Multiple  Applications 

Qualified  Entities  may  submit  more 
than  one  application  for  different 
demonstration  projects,  but  no  more 
than  one  such  application  will  be 
fimded  to  the  same  Qualified  Entity 
pursuant  to  this  Annoimcement. 

L  Treatment  of  Program  Income 

As  noted  in  Section  G  Paragraph 
(l)(d),  above,  income  generated  from 
investment  of  unallocated  funds  in  the 
Reserve  Fund  may  be  added  to  the 
funds  already  committed  from  the 


Reserve  Fund  to  program 
administration,  participant  support,  or 
evaluation  data  collection.  However, 
once  funds  have  been  committed  as 
matching  contributions  to  Individual 
Development  Accounts,  then  any 
income  subsequently  generated  by  such 
fimds  must  be  deposited 
proportionately  to  the  credit  of  such 
accounts. 

Note:  No  part  of  such  income  is  lo  be 
considered  as  a  Federal  fluids  contribution 
subject  lo  the  S2000/$4000  limitations  under 
Section  C  Paragraph  |e)(b|,  above. 

M.  Agreements  With  Partnering 
Financial  Institutions 

All  applicants  under  this 
Aimouncement  must  enter  into 
agreements  with  one  or  more  insured 
Financial  Institutions,  in  collaboration 
with  which  Reserve  Funds  and 
Individual  Development  Accoimts  will 
be  established  and  maintained.'  To  be 
considered  for  fimding,  an  Application 
must  include  a  copy  of  an  Agreement  or 
Agreements  with  one  or  more  partnering 
Qualified  Financial  Institutions  (or  in 
the  case  of  Individual  Development 
Accoimts  established  as  Custodial 
Accounts,  an  insured  financial 
institution  satisfactory  to  the  Secretary), 
which  state(s)  that  the  accounting 
procedures  to  be  followed  in  account 
management  vail  conform  to  Guidelines 
(CFR  Part  74)  established  by  the 
Secretary 

Note;  Such  regulations  may  be  found  as 
Attachment  "L"  lo  this  Announcement. 

and  under  which  the  partnering  insured 
Financial  Institution  agrees  to  provide 
data  and  reports  as  requested  by  the 
applicant.  In  the  case  of  IDA's 
established  as  Trusts  imder  Section  G 
Paragraph  (4),  above,  the  partnering 
financial  institution  must  be  a  Qualified 
Financial  Institution  as  defined  in  PART 
1  Section  D(12).  In  the  case  of  IDA's 
established  as  Custodial  Accounts,  the 
partnering  financial  institution  must  be 
Insured  and  must  meet  the  requirements 
of  Section  G  Paragraph  (5),  above,  to  the 
satisfaction  of  the  Secretary. 

The  Agreement  may  also  include 
other  services  to  be  provided  by  the 
partnering  Financial  Institution  that 
could  strengthen  the  program,  such  as 
Financial  Education  Seminars,  favorable 
pricing  or  matching  contributions 
provided  by  the  Financial  Institution, 
and  assistance  in  recruitment  of  Project 
Participants. 


Part  ni.  The  Project  Descriptioii, 
Program  Proposal  Elements  and  Review 
Criteria 

A  Purpose 

The  project  description  provides  the 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly. 
Applicants  are  encouraged  to  provide 
information  on  their  organizational 
structure,  staff,  related  experience,  and 
other  information  considered  to  be 
relevant.  Awarding  offices  use  this  and 
other  information  to  determine  whether 
the  applicant  has  the  capability  and 
resources  necessar>'  to  carry  out  the 
proposed  project.  It  is  important, 
therefore,  that  this  information  be 
included  in  the  application.  However, 
in  the  narrative  the  apphcant  must 
distinguish  between  resources  directly 
related  to  the  proposed  project  from 
those  that  will  not  be  used  in  support 
of  the  specific  project  for  which  funds 
are  requested. 

B.  Project  Summary/Abstract 
Provide  a  summary  of  the  project 

description  (a  page  or  less)  with 
reference  to  the  funding  request. 

Applicants  should  provide  a  Project 
Summary  of  not  more  than  one  page 
which  should  be  placed  at  the  beginning 
of  the  Application  (and  will  not  be 
counted  as  a  part  of  the  Project 
Narrative/Description).  The  Project 
Summary  should  be  on  Applicant's 
letterhead.  It  should  open  with  a  brief 
identification  of  the  geographic  area  to 
be  served,  indicating  poverty  and 
unemployment  rates,  and  the  specific 
population  to  be  targeted  by  the  project, 
followed  by  the  amount  of  the  grant 
requested,  the  name  of  partnering 
financial  in5titution(s)  and  collaborating 
CBO's  (if  applicable),  the  amount  of 
required  non-Federal  match  committed, 
number  of  IDA  accounts  projected  to  be 
opened  in  the  course  of  the 
Demonstration  Project,  the  proposed 
rate  of  matching  contributions,  and  the 
types  and  numbers  of  "Qualified 
Expenses"  expected  to  be  achieved  by 
participants.  This  should  be  followed  by 
a  brief  narrative  description  of  the 
project  indicating  any  of  its  innovative 
aspects. 

C.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial. 
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instructional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demoustrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated: 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

D.  Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived.  For  example,  describe  the 
population  to  be  recruited  to  the  IDA 
program,  how  many  accounts  are 
projected  to  be  opened,  what  qualified 
expenses  are  expected  to  be  achieved, 
and  how  they  will  assist  participants  to 
move  towards  self-sufficiency. 

E-  Approach 

Outline  a  plan  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
iimovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  accounts  opened. 
When  accomplishments  cannot  be 
quantified  by  activity  or  function,  list 
them  in  chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

Identify  the  kinds  of  data  to  be 
collected,  maintained,  and/or 
disseminated.  Note  that  clearance  from 
the  US  Office  of  Management  and 
Budget  might  be  needed  prior  to  a 
"collection  of  information"  that  is 
"conducted  or  sponsored"  by  ACF.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 


a  short  description  of  the  nature  of  their 
effort  or  contribution. 

F.  Organization  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CP As/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code.  or.  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or,  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

G.  Budget  and  Budget  lustification 

Provide  a  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424 

Provide  a  narrative  budget 
justification  that  describes  how 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

H.  Non-Federal  Resources 

Amounts  of  non-Federal  resources 
that  will  be  used  to  support  the  project 
as  identified  in  Block  15  of  the  SF-424. 
The  firm  commitment  of  these  resources 
must  be  documented  and  submitted 
with  the  application  in  order  to  be  given 
credit  in  the  review  process.  A  detailed 
budget  must  be  prepared  for  each 
funding  source. 


/.  Evaluation  Criteria 

Proposal  Elements  and  Review  Criteria 
for  Applications 

Each  application  which  passes  the 
initial  screening  will  be  assessed  and 
scored  by  three  independent  reviewers. 
Each  reviewer  will  give  a  numerical 
score  for  each  application  reviewed. 
These  numerical  scores  will  be 
supported  by  explanatory  statements  on 
a  formal  rating  form  describing  major 
strengths  and  weaknesses  under  each 
applicable  criterion  published  in  the 
Announcement.  Scoring  will  be  based 
on  a  total  of  100  points,  and  for  each 
application  vrill  be  the  average  of  the 
scores  of  the  three  reviewers. 

The  competitive  review  of  proposals 
will  be  based  on  the  degree  to  which 
applicants: 

(1)  Adhere  to  the  requirements  in 
PART  II  and  incorporate  each  of  the 
Elements  and  Sub-Elements  below  into 
their  proposals,  so  as  to: 

(2)  De«nibe  convincingly  a  project 
that  will  develop  new  asset 
accumulation  opportunities  for  TANF 
recipients  and  other  eligible  individuals 
and  working  families  that  can  lead  to  a 
transition  from  dependency  to  economic 
self-sufficiency  through  the 
accumulation  of  assets  and  the  pursuit 
of  activities  requiring  one  or  more 
qualified  expenses:  and 

(3)  Provide  for  the  collection  and 
validation  of  relevant  data  to  support 
the  national  evaluation  to  be  carried  out 
by  the  independent  research 
organization,  under  contract  with  ACF. 
of  the  project  design,  implementation, 
and  outcomes  of  this  Demonstration 
Program. 

In  order  to  simplify  the  application 
preparation  and  review  process,  OCS 
seeks  to  keep  grant  proposals  cogent  and 
brief.  Applications  with  project 
narratives  (excludiilg  Project  Stmunaries 
and  appendices)  of  more  than  30  letter- 
sized  pages  of  12  c.p.i.  type  or 
equivalent  on  a  single  side  will  not  be 
reviewed  for  funding.  Applicants 
should  prepare  and  assemble  their 
project  description  using  the  follovnng 
outline  of  required  project  elements. 
They  should,  furthermore,  build  their 
project  concept,  plans,  and  application 
description  upon  the  guidelines  set 
forth  for  each  of  the  project  elements. 

Project  descriptions  are  evaluated  on 
the  basis  of  substance,  not  length.  Pages 
should  be  numbered  and  a  table  of 
contents  should  be  included  for  easy 
reference.  For  each  of  the  Project 
Elements  or  Sub-Elements  below  there 
is  at  the  end  of  the  discussion  a 
suggested  number  of  pages  to  be 
devoted  to  the  particular  element  or 
sub-element.  These  are  suggestions 
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only:  but  the  applicant  must  remember 
(hat  the  overall  Project  Narrative  must 
not  be  longer  than  30  pages. 

Evaluation  Criteria  1:  Organizational 
Profiles 

Element  I.  Organizational  Experience 
and  Administrative  Capability:  Ability 
To  Assist  Participants.  (0  to  20  points) 

Criterion:  The  capability  and  relevant 
experience  of  the  applicant  and  its 
partners  and  collaborators  in  developing 
and  operating  programs  which  deal  with 
poverty  problems  similar  to  those  to  be 
addressed  by  the  proposed  project, 
including  the  provision  of  supportive 
services  to  TANF  recipients  and  other 
low  income  individuals  and  working 
families  seeking  to  achieve  economic 
stability  and  self-sufficiency,  as  well  as 
with  evaluations  and  data  collection: 
and  in  recruiting,  educating,  and 
assisting  project  participants  to  increase 
their  economic  independence  and 
general  well-being  through  economic 
literacy  education  and  the  accumulation 
of  assets. 

Applications  should  briefly  cite  a  few 
specific,  concrete  examples  of 
successful  programs  and  activities,  with 
accomplishments,  with  which  applicant 
has  been  involved  which  have 
contributed  to  its  experience  and 
capability  to  carry  out  the  proposed 
project.  "This  should  include  experience 
in  working  with  the  target  or  similar 
populations,  as  well  as  collaborative 
programming  and  operations  which 
involve  financial  institutions  and 
financial  plaiming,  budget  counseling, 
educational  guidance,  preparation  for 
home  ownership,  and/or  self- 
employment  training. 

Applications  should  identify 
applicant  agency  executive  leadership 
in  this  section  and  briefly  describe  their 
involvement  in  the  proposed  project 
and  provide  assurance  of  their 
commitment  to  its  successful 
implementation.  (This  can  be  achieved 
by  a  statement  or  letter  from  agency 
executive  leadership  which  may  be 
included  in  the  Appendix.)  The 
application  should  note  and  justify  the 
priority  that  this  project  will  have 
within  the  agency  including  the 
facilities  and  resources  that  it  has 
available  to  carry  it  out. 

The  application  must  also  identify  the 
individual  staff  person[s)  who  will  have 
the  most  responsibility  for  managing  the 
project,  coordinating  services  and 
activities  for  participants  and  partners, 
and  for  achieving  performance  targets. 
The  focus  should  be  on  the 
qualifications,  experience,  capacity  and 
commitment  to  the  program  of  the  key 
staff  person(s)  who  will  administer  and 


implement  the  project,  and  the 
application  should  indicate  the  amotmt 
of  time  (in  FTE)  each  will  be  expected 
to  devote  to  the  project.  The  person 
identified  as  Project  Director  should 
have  supervisory  experience,  experience 
in  working  with  financial  institutions 
and  budget  related  problems  of  the  poor, 
and  experience  with  the  target 
population.  Because  this  is  a 
demonstration  project  within  an 
already-established  agency,  OCS  expects 
that  the  key  staff  person(s)  would  be 
identified,  if  not  hired,  in  which  case  a 
resume  or  restmies  should  be  included 
in  the  Appendix.  If  the  person  or 
persons  have  not  been  identified,  then 
Position  Description(s)  should  be 
included  in  the  Appendix. 

Finally,  the  application  should  cite 
the  roles,  responsibilities,  and 
experience  of  any  other  organizations 
that  will  be  collaborating  with  the 
Applicant  to  assist  and  support  Project 
Participants  in  the  pursuit  of  their  goals 
under  the  project.  Supporting 
documentation  concerning  these 
partnering  ageru:ies  should  be  included 
in  the  Appendix  to  the  proposal. 

Where  the  Applicant  is  applying  as 
the  lead  agency  for  a  consortium  of 
(3ommunity-Based  Organizations 
(CBOs),  each  of  these  organization 
should  be  briefly  described  in  this 
section  of  the  Project  Narrative:  and 
background  materials  citing  their 
relevant  experience  and  staff 
capabilities  should  be  included  in  the 
Appendix.  In  such  cases  the  Applicant 
should  document  its  capability  and 
experience  in  managing  such  consortia, 
and  the  roles  and  responsibilities  of  all 
participating  agencies  should  be  clearly 
set  forth  in  Partnering  Agreements 
between  the  Applicant  and  each  of  the 
member  C30s.  Copies  of  the 
Agreements  should  be  included  in  the 
Appendix,  and  the  roles  and 
responsibilities  clearly  explained  in 
Element  n(b).  Project  Design,  and 
reflected  in  the  Work  Plan  under 
Element  n(c). 

It  is  suggested  that  applicants  use  no 
more  than  5  pages  for  this  sub-Element, 
not  counting  actual  resumes  or  position 
descriptions,  which  should  be  included 
in  an  Appendix  to  the  proposal. 
Background  materials  on  consortium 
members  (if  any)  and  other  collaborating 
agencies,  supportive  materials,  and 
Partnering  Agreements  with  CBOs 
should  also  be  included  in  the 
Appendix. 


Evaluatian  Criteria  2:  Approach  I 

Element  U.  Sufficiency  of  the  Project 
Theory,  Design,  and  Plan  (0-45  points) 

Criterion:  The  degree  to  which  the 
project  described  in  the  application 
appears  likely  to  result  in  the 
establishment  of  a  workable,  fiscally 
sound  program  that  will  provide  a 
structure  of  incentives  and  supports  for 
TANF  recipients  and  other  working 
families  of  limited  means  that  will 
enable  them  to  increase  their  economic 
self  sufficiency  through  economic 
literacy  training  and  asset  accumulation 
for  one  or  more  "qualified  expenses". 

OCS  seeks  to  learn  from  the 
application  why  and  how  the  project  as 
proposed  is  expected  to  establish  the 
creation  of  new  opportunities  for  asset 
accumulation  by  eligible  individuals 
and  families  that  can  lead  to  significant 
improvements  in  individual  and  family 
self-sufficiency  through  activities 
requiring  one  or  more  qualified 
expenses:  for  post-secondary  education, 
home  ownership,  and/or  qualified 
business  capitalization. 

•Applicants  are  urged  to  design  and 
present  their  project  in  terms  of  a 
conceptual  cause-effect  framework  that 
makes  clear  the  relationship  between 
what  the  project  plans  to  do  and  the 
results  it  expects  to  achieve. 

Sub-Element  Il(aj.  Description  of  Target 
Population,  Analysis  of  Need,  and 
Project  Assumptions  (0-15  points) 

In  this  sub-element  of  the  proposal 
the  applicant  must  precisely  identify  the 
target  population(s)  to  be  served.  The 
geographic  area  to  be  impacted  should 
then  be  briefly  described,  citing  the 
percentage  of  residents  who  are  low- 
income  individuals  and  TANF 
recipients,  as  well  as  the  unemployment 
rate,  and  other  data  that  are  relevant  to 
the  project  design. 

Note;  Both  the  poverty  rate  and 
unemploynient  rate  of  the  target 
commumty(s)  are  needed  to  be  set  forth  in 
the  Application  so  that  its  eligibility  for  the 
legislative  preference  may  t»  determined  (see 
below). 

The  project  design  or  plan  should 
begin  with  identifying  the  underlying 
assumptions  about  the  program.  These 
are  the  beliefs  on  which  the  proposed 
program  is  built.  They  should  begin 
with  assumptions  about  the  strengths 
and  needs  of  the  population(s)  to  be 
served:  about  how  the  accumulation  of 
assets  will  enable  project  participants  to 
build  on  those  strengths  in  their  quest 
to  achieve  self-sufficiency:  and  about 
what  anticipated  needs  of  the 
participants  could  be  barriers  to  that 
achievement. 
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In  other  words,  the  underlying 
assumptions  of  the  program  are  the 
applicant's  analysis  of  the  participant 
strengths  and  potential  to  be  supported 
and  their  needs  and  problems  to  be 
addressed  by  the  project,  and  the 
applicant's  theory  of  how  its  proposed 
interventions  will  address  those 
strengths  and  needs  to  achieve  the 
desired  result.  Thus  a  strong  application 
is  based  upon  a  clear  description  of  the 
strengths,  opportunities,  needs  and 
problems  to  be  supported  and 
addressed,  and  a  persuasive 
understanding  of  the  nature  of  the 
opportunities  and  causes  of  the 
problems. 

The  application  should  include  a 
discussion  of  the  identified  personal 
barriers  to  employment,  job  retention 
and  greater  self-sufBciency  faced  by  the 
populatioD  to  be  targeted  by  the  project. 
(These  might  include  such  problems  as 
illiteracy,  substance  abuse,  family 
violence,  lack  of  skills  training,  health 
or  medical  probletns.  need  for  childcare, 
lack  of  suitable  clothing  or  equipment, 
or  poor  self-image.)  The  application 
should  also  include  an  analysis  of  the 
identified  community  systemic  bairiers 
which  the  applicant  will  seek  to 
overcome.  "These  might  include  lack  of 
public  transportation;  lack  of  markets: 
unavailability  of  financing,  insurance  or 
bonding;  inadequate  social  services 
(employment  service,  child  care,  job 
training);  high  incidence  of  crime;  lack 
of  housing:  inadequate  health  care:  or 
environmental  hazards.  Applicants 
should  be  sure  not  to  overlook  the 
personal  and  family  services  and 
support  needed  by  project  participants 
which  will  enhance  job  retention  and 
advancement,  so  as  to  assure  continued 
ability  to  save  from  earned  income,  and 
which  will  also  help  to  assure  that 
benefits  attainable  through  asset 
accumulation  are  not  diverted  by  crises 
beyond  the  participants'  control  which 
would  lead  to  emergency  withdrawals. 

Where  applicant  is  the  lead  agency  for 
a  group  or  consortium  of  CBOs,  this 
narrative  should  briefly  summarize  the 
location,  character,  and  unemployment 
and  poverty  status  of  the  different  target 
populations.  More  detailed  information 
for  each  of  the  participating  CBOs 
should  be  included  in  the  Appendix  to 
the  Application. 

Nol«:  [n  accordiuice  with  the  legislative 
preferences  set  forth  in  PART  n  Section  J, 
above,  the  maximum  score  for  this  sub- 
Element  in  the  review  of  applications  tmder 
Priority  Area  1.0  will  only  be  given  to 
applications  which: 

(1)  demonstrate  the  willingness  and  ability 
of  the  applicant  to  select  individuals  for 
participation  in  the  project  who  are 
predominantly  from  households  in  which  a 


child  (or  children)  is  living  with  the  child's 
biological  or  adoptive  mother  or  father,  or 
with  the  child's  legal  guardians. 
(.Applications  which  target  TANF  recipient.s 
will  tie  deemed  to  have  met  this  preference); 
and 

(2)  target  individuals  residing  within  one 
or  more  relatively  well-deBned 
neighborhoods  or  communities  (including 
rural  communities,  public  housing 
developments.  Empowerment  Zones  and 
Enterprise  Communities)  that  experience 
high  rates  of  poverty  or  unemployment. 
(Applications  which  target  residents  of 
Empowerment  Zones.  Enterprise 
Communities.  Public  Housing,  or  CDFl  Fund- 
designated  Distressed  Communities  will  be 
deemed  to  have  met  this  preference.)  (See 
PART  II.  Section  f) 

Each  of  these  preferences  will  be 
valued  at  2  points  in  the  proposal 
review,  so  that  the  absence  of  one  will 
reduce  the  review  score  for  the  sub- 
Element  by  2  points:  the  absence  of  both 
will  reduce  the  review  score  by  4  points. 

In  the  case  of  a  consortium  of  CBOs 
operating  programs  funded  through  a 
lead  agency,  if  a  majority  of  the 
participating  CBOs  meet  these 
legislative  preferences,  the  Application 
as  a  whole  will  be  awarded  these  points. 

It  is  suggested  that  applicants  use  no 
more  than  S  pages  for  this  Sub-Element, 
not  including  any  more  detailed 
information  about  separate  target 
populations,  which  should  be  included 
in  the  Appendix. 

Sub-Element  n(bj.  Project  Approach  and 
Design:  Interventions.  Outcomes,  and 
Goals  (0-20  points) 

The  Application  should  outline  a  plan 
of  action  which  describes  the  scope  and 
detail  of  how  the  proposed  activities 
will  be  undertaken.  TTiis  Sub-Element 
should  begin  with  a  concise  statement 
of  the  number  of  IDAs  that  are  proposed 
to  be  established  for  each  of  the 
"Qualified  Expenses"  tinder  the  AFl 
Act.  the  projected  monthly  savings  by 
IDA  holders  and  the  planned  rate  of 
matching  contributions,  and  the 
projected  savings  goals  of  the 
participants.  The  applicant  should 
demonstrate  that  projected  savings  goals 
have  a  true  relation  to  the  ability  of  the 
Participant  to  save  and  to  the  value  or 
cost  of  the  "Qualified  Expense"  for 
which  the  IDA  is  to  be  used,  be  it 
bousing,  postsecondary  education,  or 
business  capitalization. 

Next,  the  Applicant  should  present  a 
clear  and  straightforward  description, 
from  the  point  of  view  of  the  Project 
Participant,  of  just  bow  the  proposed 
IDA  Pixiject  will  operate.  Thus 
description  should  take  an  eligible 
member  of  the  target  population  through 
project  activities  from  recruitment 
through  the  payment  for  the  "Qualified 


Expense'"  (and  beyond,  if  appropriate). 
It  is  suggested  that  the  description 
generally  follow  the  outline  below,  plus 
any  additional  activities  that  the 
Applicant  proposes  to  undertake  as  part 
of  its  project: 

(1)  How/ where  does  the  potential 
participant  learn  information  about  the 
Project  that  will  excite  his/her  interest? 
(flecruitmenO 

(2)  Once  interested,  how,  when,  by 
whom,  and  on  what  basis  is  the  recruit 
selected  to  participate  in  the  project? 
{Selection) 

(3)  How  and  when  and  with  what 
assistance  (Case  Management?  Family 
Development?)  diies  the  new  participant 
make  decisions  concerning  the  amount 
of  weekly  or  monthly  savings  and  the 
selection  of  "Qualified  Expense"?  Or  is 
this  part  of  the  Selection  Process? 
{OrientationT) 

(4)  When  and  where  and  with  whom 
does  the  Participant  reach  agreement  on 
and  sign  a  "Savings  Plan  Agreement"? 
[Include  here  a  brief  discussion  of  the 
provisions  of  the  Agreement,  or  refer  to 
a  sample  provided  in  the  Appendix.] 
[Savings  Plan  Agreement) 

(5)  Where,  when  and  how  does  the 
Participant  actually  open  his/her  IDA 
accoimt  with  the  Insured  Financial 
Institution?  Where  is  the  Institution  in 
relation  to  the  Participant's  home/place 
of  work?  How  does  the  Participant  get 
to  the  Institution?  (Include  here  a  brief 
discussion  of  the  role  of  the  Financial 
Institution  in  account  management,  data 
collection  and  reporting,  and  any  other 
services  it  will  provide,  referring  to 
copies  of  the  agreement(s)  with  the 
Financial  Institution(s)  in  the 
Appendix]  (.Opening  of  the  IDA/Role  of 
the  Financial  institution) 

(6a)  How  and  where  will  participant 
make  savings  deposits?  In  person?  By 
mail?  Through  payroll  dedui:tion? 
(Sovines  Deposits) 

(6b)  What  happens  if  a  scheduled 
deposit  is  missed?  Will  the  participant 
be  sent  a  post  card?  Receive  a 
supportive  phone  call?  (Delinquency) 

(7)  Where  and  when  and  from  whom 
does  the  participant  receive  "Economic 
Literacy"  or  "Budgeting"  training,  and 
do  childcare  and  transportation  need  to 
be  provided?  [Training  and  Support) 

(8a)  Where  and  when  and  from  whom 
does  the  participant  receive  needed 
support  to  remain  on  the  job  with 
opportunity  for  advancement  (So  as  to 
assure  continued  savings  from  earned 
income)?  [Post  Employment  Support 
Services) 

(8b)  Where  and  when  and  from  whom 
does  the  participant  receive  emergency 
services  so  as  to  avoid  having  to  make 
Emergency  Withdrawals?  [Crisis 
Intervention) 
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(9)  Where  and  when  and  from  whom 
does  the  participant  receive  "Qualified 
Expenditure'"  training  related  to  home 
ovtrnership,  pursuit  of  educational  goals, 
or  business  plan  development  and 
business  management?  [Qualified 
Expenditure  Support) 

(10)  When  the  IDA  savings/match 
goals  have  been  achieved,  where,  when 
and  how  does  the  participant  make  or 
arrange  withdrawals  to  support  the 
"Qualified  Expenses"?  [Withdrawals) 

In  this  description  the  applic:ant 
should  discuss  all  of  the  planned 
activities  and  interventions,  including 
those  supported  by  other  available 
resources,  and  should  explain  the 
reasons  for  taking  the  approaches 
proposed.  The  description  should  give  a 
clear  picture  of  how  the  project  as  a 
whole  will  operate  from  day  to  day, 
including  the  recruiting,  financial, 
program  support,  and  data  collection 
responsibilities  of  the  applicant  and  any 
partners  in  the  project,  and  just  how 
they  will  interact  with  the  financial 
institutions  and  other  participating 
agencies. 

Where  the  Applicant  is  a  lead  agency 
for  a  group  or  consortiimi  of  CBOs.  the 
role  of  each  must  be  clearly  defined  in 
this  section  of  the  application.  In  such 
cases  Applicants  should  attach  copies  of 
signed  Partnering  Agreements  with  each 
of  the  member  CBOs  setting  forth  the 
roles  and  responsibilities  of  each.  (See 
Element  I  and  PART  n  Section  B.(3) 
above.) 

Finally,  and  following  the  above 
description,  the  Applicant  should 
explain  how  the  proposed  project 
activities  will  result  in  outcomes  which 
will  build  on  the  strengths  of  the 
Program  Participants  and  assist  them  to 
overcome  the  identified  personal  and 
systemic  barriers  to  achieving  self- 
sufficiency.  In  other  words,  what  will 
the  project  staff  do  with  the  resources 
available  to  the  project  and  how  will 
what  they  do  (interventions)  assist 
project  participants  to  accumulate  assets 
in  Individual  Development  Accounts 
and  use  those  assets  for  "Qualified 
Expenses"  in  a  manner  that  will  help 
lead  them  to  self-sufficiency? 

It  is  suggested  that  applicants  use  no 
more  than  9  pages  for  this  Sub-Element, 
not  including  copies  of  agreements  with 
financial  institutions,  partnering 
agencies  or  CBO's.  or  sample  "Savings 
Plan  Agreement",  which  should  be  in 
an  Appendix. 

Sub-Element  nic).  Work  Plan. 
Projections,  Time  Lines.  (0-10  points) 

Applicant  should  provide  quantitative 
quarterly  projections  of  the  activities  to 
be  carried  out  and  such  information  as 
the  projected  number  of  participants  to 


be  enrolled  in  each  quarter,  the  number 
of  Individual  Development  Accoimts 
projected  to  be  opened  in  each  quarter 
for  each  of  the  "Qualified  Expenses  ". 
the  number  and  amount  of  projected 
deposits  in  each  quarter,  a  projected 
schedule  of  IDA  completions  and 
qualified  expense  payments,  and  the 
number  and  types  of  services  provided 
to  participants.  The  plan  shoidd  briefly 
describe  the  key  project  tasks,  and  show 
the  timelines  and  major  milestones  for 
their  implementation.  Where  the 
Applicant  is  a  lead  agency  for  a  group 
or  consortium  of  CBOs,  this  information 
should  be  broken  out  for  each  of  the 
member  CBOs.  Applicant  may  be  able  to 
use  a  time  line  chart  to  convey  this 
aspect  of  the  work  plan  in  mininml 
space. 

Note:  Applicants  should  make  sure  that 
these  projections  relate  acctu-ately  to  the 
amount  of  grant  funds  requested  and  rates  of 
matching  contributions  that  are  planned  for 
IDA'S.  In  other  words,  applicants  should  not 
project  a  greater  number  of  IDA  accounts 
than  that  number  that  can  be  matched  by  the 
grant  funds  that  will  be  available  to  the 
project.  Applicants  should  also  be  aware  that 
OCS  funds  awarded  pursuant  to  this 
Aimouncement  will  be  from  FY  2000  funds 
and  may  not  be  expended  after  the  end  of  the 
five-year  Project/Budget  Period  to  support 
administratjon  of  the  project  or  matching 
contributions  to  individual  Development 
Accounts  which  may  be  open  at  that  time. 
Consequently.  Applicants  should  consider 
carefully  the  length  of  time  participants  will 
need  to  achieve  their  savings  goals  and  at 
what  point  in  the  project  they  may  wish  to 
discontinue  the  opening  of  new  accounts. 
Applicants  should  proWde  asstuance  that  in 
every  case  provision  will  be  made  for 
payment  of  all  promised  matching  deposits 
to  [DA  accounts  opened  by  project 
participants  in  the  course  of  the 
demonstration  project. 

This  Element  of  the  Proposal  should 
also  include  a  management  plan  or  chart 
showing  the  responsibilities  of  the 
applicant  agency,  key  personnel,  and  all 
partnering  agencies  and  consortiiun 
members  (where  applicable),  with  an 
indication  of  who  will  be  performing 
various  tasks  such  as  recruiting, 
training,  economic  education 
instruction,  and  support  activities.  (This 
plan  or  chart  should  be  included  in  the 
Appendix  to  the  Application.) 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  this  Sub-Element, 
not  counting  the  management  plan/ 
chart,  which  should  be  included  in  the 
Appendix. 


EvaluaUon  Criteria  3:  Budget  and 
Budget  Justification 

Element  W.  Appropriateness  of  Budget 
and  Proposed  Use  of  Cash  and  In-Kind 
Resources.  (OS  points) 

Criteria:  Completeness  of  the  Budget 
justification,  and  the  degree  to  whit^  a 
description  of  the  allocation  of  both 
cash  and  in-kind  resotirces  available  to 
the  project  (including  any  income 
generated  for  the  project  by  the  Reserve 
Fund)  demonstrates  a  thoughtful  plan 
that  reflects  the  needs  of  Project 
Participants  and  the  responsive 
activities  and  interventions  to  be 
imdertaken  by  the  Applicant  and  its 
partners. 

Every  application  must  include  a 
Budget  justification,  placed  after  the 
Budget  Forms  SF  424  and  424A. 
explaining  the  sources  and  uses  of 
project  fiinds.  The  Budget  Justification 
will  not  be  counted  as  part  of  the  Project 
Description  subject  to  the  thirty  page 
limitation.  Applicant  should  briefly  but 
thoroughly  describe  how  all  of  the 
resources  available  to  the  Project  will  be 
employed  to  carry  out  the  Work  Plan 
described  in  Element  n.  including  those 
training  elements  and  support  services 
designed  to  help  assure  participant 
success  in  meeting  their  sailings 
commitments  and  their  chosen 
"qualified  expense  "  use  of  their 
Individual  Development  Account  assets. 
In  the  budget  forms  and  supporting 
Budget  Justification.  Applicants  must 
clearly  distinguish  between  AFI  Act/ 
OCS  grant  funds  and  other  funds,  and 
between  cash  and  in-kind  resources 
described. 

As  noted  above,  the  Budget 
lustification  will  not  be  coimted  as  part 
of  the  Project  Description  subject  to  the 
thirty  page  limitation. 

Evaluation  Criteria  4:  Approach  II 

Element  IV.  Project  Data:  Adequacy  of 
Plan  for  Collecting,  Validatiiig  and 
Providing  Project-related  Data  for 
Management  Information.  Reporting, 
and  Evaluation  Purposes.  (OS  points) 

Criteria:  Adequacy  of  the  plan  for 
collecting,  vabdating  and  providing 
relevant,  accurate  and  complete  data  for 
internal  management  information, 
statutory  repotting  and  project 
evaluation  purposes:  and  clear 
expression  of  a  commitment  to 
cooperation  with  the  statutorily 
mandated  evaluation  of  the  national 
Assets  for  Independence  Demonstration 
Program. 

Note:  Under  the  AFI  Act  project  grantees 
are  required  to  use  at  least  2% — but  not  more 
than  9.5% — of  grant  funds  to  provide  the 
research  organization  evaluating  the 
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demonstration  protect  with  such  information 
with  respect  to  the  demonstration  project  as 
may  be  required  for  the  evaluation. 

The  AFI  Act  allocates  a  portion  of  the 
appropriated  funds  to  support  an 
evaluation  of  the  overall  demonstration 
program  in  addition  to  the  funds 
grantees  are  required  to  expend  on  data 
collection.  This  Element  requires  the 
Applicant  to  provide  a  well  thought-out 
plan  for  collecting,  validating  and 
teportingZ-providing  the  necessary  data 
in  a  timely  fashion.  The  Applicant  is 
also  encouraged  to  identify  the  kinds  of 
data  it  believes  would  facilitate  the 
management  information,  reporting,  and 
evaluation  purposes.  The  Applicant 
should  also  declare  its  agreement  to 
cooperate  with  the  evaluation  of  the 
national  program,  and  include  a  brief 
explanation  of  its  perception  of  what 
that  cooperation  would  entail. 
.\pplicants  are  urged  to  carry  out  an 
ongoing  assessment  of  the  data  and 
information  collected  as  an  effective 
"process"  management/feedback  tool  in 
implementing  the  project.  If  the 
Applicant  anticipates  sucJi  an 
undertaking,  the  plans  should  be  briefly 
outlined  here. 

Note:  To  attain  a  maximum  score  for  this 
Element,  the  Applicant  must  stale  its 
agreement  to  use  the  "MIS  IDA"  information 
system  software  developed  by  the  Center  for 
Social  Development,  or  a  comparable  and 
compatible  system,  for  the  maintenance, 
collection,  and  transmission  of  data  &om  the 
proposed  project. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  Element. 

Evaliution  Criteria  5:  Non-Federal 
Resources 

Element  V.  Commitment  of  Resources. 
(Total  of  0-15  points) 

Sub-Element  V(a).  Proportion  of  Public/ 
Private  Reqtiired  Non-Federal  Matching 
Contributions.  (0-2  points) 

Criterion:  Whether  a  proportionately 
greater  amount  of  committed  required 
non-Federal  matching  contribution 
funds  are  from  private  sector  as  opposed 
to  public  sources. 

In  accordance  with  the  legislative 
preferences  set  forth  in  Part  III  Section 
)  Preferences,  above,  applications  which 
provide  a  commitment  of  required  non- 
Federal  cash  matching  contributions 
with  a  proportionately  greater  amount  of 
such  funds  committed  from  private 
sector  as  opposed  to  public  sources  will 
receive  2  points  under  this  Element. 

Applicants  are  reminded  that  as  noted 
in  PART  II  Section  I  Non-Federal 
Matching  Funds  Requirements,  where 
the  Applicant  is  itself  providing  any  of 
the  required  cash  non-Federal  share,  it 
must  iiu:lude  in  the  Appendix  a 


statement  of  commitment,  on  applicant 
letterhead,  signed  by  the  official  signing 
the  SF  424  and  coiintersigned  by  the 
Applicant's  Board  Chairperson  or 
Treasurer,  that  the  non-Federal 
matching  funds  will  be  provided, 
contingent  only  on  the  OCS  grant 
award,  and  that  non-Federal  share 
deposits  and  the  opening  of  Individual 
Development  Accounts  will  be 
coordinated  so  that  new  accounts  will 
only  be  opened  when  there  are 
sufficient  funds  in  the  Reserve  Fund  to 
cover  the  maximum  mati:hing 
requirements  of  the  Savings  Plan 
Agreements. 

Sub-Element  V(b).  Availability  of 
Additional  Resources.  (0-13  points) 

Criterion:  The  extent  to  which 
additional  resources  (beyond  the 
required  amount  of  direct  funds  from 
non-federal  public  sector  and  from 
private  sources  that  are  formally 
committed  to  the  project  as  matching 
contributions)  will  be  available  to 
support  those  activities  and 
interventions  identified  in  sub-Element 
11(b),  such  as  economic  literacy  classes, 
"qualified  expense"-related  training, 
counseling,  post-employment  support 
services,  and  crisis  intervention. 

As  noted  below  in  Part  IV,  Paragraph 
D  Initial  OCS  Screening,  the  only 
applications  which  will  be  considered 
for  competitive  review  are  those  which 
include  written  documentation  of  a 
commitment,  contingent  only  on  award 
of  the  OCS  grant,  from  the  provideris)  of 
non-Federal  share,  in  cash  as 
distinguished  bom  in-kind,  of  at  least 
the  amount  of  the  total  Federal  grant 
request. 

OCS  has  determined  that  the  strict 
legislative  limitations  on  the  use  of 
Federal  grant  fimds  and  of  the  minimum 
required  non-Federal  match  (at  least 
90.5%  of  each  must  go  toward  matching 
deposits  in  Individual  Development 
Accounts)  mean  that  important  training, 
counseling  and  support  activities, 
critical  to  the  success  of  a  project,  can 
best  be  supported  by  additional 
resources,  both  of  the  applicant  itself 
and  from  the  community. 

In  order  to  receive  points  in  the 
review  process  under  this  sub-Element, 
the  applicant  must  identify  those 
additional  resources,  cash  and  in-kind, 
which  will  be  dedicated  to  support  of 
those  activities  and  interventions 
identified  in  sub-Element  n(b),  such  as 
economic  literacy  classes,  training, 
counseling,  post-employment  support 
services,  and  crisis  intervention:  and 
any  staff  data  collection/verification 
activities  described  in  Element  III.  Such 
resourc»s  may  be  existing  programs  of 
the  applicant  or  a  project  partner,  such 


as  Family  Development,  Economic 
Literacy  classes,  or  Small  Btisiness 
Training,  in  which  Project  Participants 
will  be  enrolled  as  part  of  their  efforts 
to  achieve  self-sufficiency.  This  Element 
will  be  judged  in  the  review  process  on 
the  adequacy  of  the  available  resources 
to  support  the  activities  and 
interventions  described  in  sub-Element 
11(b).  The  commitment  of  such  resources 
to  the  project  must  be  documented  in 
writing  and  submitted  as  an  Appendix 
to  the  Application.  Because  such 
additional  resources  are  not  part  of  the 
legislatively  mandated  non-Federal 
matching  requirement,  these  additional 
resources  may  be  of  Federal  or  non- 
Federal  origin,  public  or  private,  in  cash 
or  in-kind.  Applicants  are  reminded  that 
they  will  be  held  accountable  for 
commitments  of  such  additional 
resources  even  if  over  the  amount  of  the 
required  match. 

It  is  suggested  that  no  more  than  3 
pages  be  used  for  this  Element,  not 
including  non-Federal  Share 
Agreements,  assurances,  letters  of 
commitment,  partnership  agreements,  or 
Memoranda  of  Understanding,  which 
should  be  put  in  an  Appendix  to  the 
proposal. 

Evaluation  Criteria  6:  Results  or 
Benefits  Expected 

Element  VI.  Significant  and  Beneficial 
Impacts/Critical  Issues  or  Potential 
Problems.  (0-10  points) 

Criteria:  The  extent  to  which 
proposed  project  is  expected  to  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  in 
the  community  and  lead  TANF 
recipients  and  other  eligible  individuals 
and  working  families  toward  economic 
self-sufficiency  through  economic 
literacy  education  and  accumulation  of 
assets:  and  the  extent  to  which 
applicant  convincingly  explains  how 
the  project  will  meet  any  critical  issues 
or  potential  problems  in  achieving  these 
results. 

Applicants  should  set  forth  their 
realistic  goals  and  projections  for 
attainment  of  these  and  other  beneficial 
impacts  of  the  proposed  project  and 
should  demonstrate  that  projected 
savings  goals  have  a  true  relationship  to 
the  ability  of  the  participant  to  save  the 
projected  amounts  and  to  the  value  or 
cost  of  the  "Qualified  Expense"  for 
which  the  IDA  is  to  be  used. 

Results  are  expected  to  be  quantifiable 
in  terms  of  the  number  of  Individual 
Development  Accotmts  opened,  their 
rate  of  growth,  the  number  and  size  of 
withdrawals  for  each  of  the  three 
"Qualified  Expenses",  and  the  impact  of 
the  payment  of  those  expenses  on  the 


Federal  Register / Vol.  64,  No.  239 /Tuesday,  December  14,  1999 /Notices 


69837 


participants'  movement  toward  self- 
sufficiency. 

Applicants  should  also  in  this 
Element  expliciUy  address  critical 
issues  or  potential  problems  that  might 
affect  the  achievement  of  project 
objectives,  with  an  explanation  of  how 
they  would  be  overcome,  and  how  the 
objectives  will  be  achieved 
notwithstanding  any  such  problems. 

It  is  suggested  that  no  more  than  3 
pages  be  used  for  this  Element. 

Part  IV.  Application  Procediues 

A.  Application  Development/ 
Availability  of  Forms 

In  order  to  be  considered  for  a  grant 
imder  this  program  announcement,  an 
application  must  conform  to  the 
Program  Requirements  set  out  in  Part  II 
and  be  prepared  in  accordance  with  the 
guidelines  set  out  in  Part  III,  above.  It 
must  be  submitted  on  the  forms 
supplied  in  the  attachments  to  this 
Aiinoimcement  and  in  the  manner 
prescribed  below.  Attachments  A 
through  I  contain  all  of  the  standard 
forms  necessary  for  the  application  for 
awards  under  this  OCS  program.  These 
attachments  and  Parts  IV  and  V  of  this 
Announcement  contain  all  the 
instructions  required  for  submittal  of 
applications. 

Additional  copies  may  be  obtained  by 
writing  or  telephoning  the  office  listed 
under  the  section  entitied  FOR  FURTHER 
INFORMATION  CONTACT:  at  the  beginning 
of  this  aimoimcement.  In  addition,  this 
Armouncement  is  accessible  on  the 
Internet  through  the  OCS  WEBSITE  for 
reading  or  downloading  at:  http:// 
www.acfdhhs.gov/programs/ocs/  tmder 
"Fimding  OpportimiUes". 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug-free  workplace,  the 
Certification  Regarding  Environmental 
Tobacco  Smoke,  and  debarment 
regulations  set  forth  in  Attachments  G, 
H,  and  I. 

Part  in  contains  instructions  for  the 
substance  and  development  of  the 
project  narrative.  Part  V  contains 
instructions  for  completing  application 
forms.  Part  VI,  Section  A  describes  the 
contents  and  format  of  the  application 
as  a  whole. 

B.  Application  Submission 

(1)  Number  of  Copies  Required 

One  signed  original  application  and 
four  copies  should  be  submitted  at  the 
time  of  initial  submission.  (OMB  0976- 
0139). 


(2)  Deadline 

Mailed  applications  shall  be 
considered  as  meeting  the  aiuounced 
deadline  of  May  15,  2000  if  they  are 
either  received  on  or  before  the  deadline 
date  or  postmarked  on  or  before  the 
deadline  dale  and  received  by  ACF  in 
time  for  the  independent  review.  Mailed 
applications  must  be  sent  to:  U.S. 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  Office  of  Grants 
Management.  Office  of  Child  Support 
Enforcement,  "Attention:  IDA  Program", 
370  L'Enfant  Promenade,  SW. 
Washington.  DC  20447. 

Applications  submitted  via  overnight/ 
express  deliven,'  services  should  be 
addressed  to  the  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Office  of  Child  Support 
Enforcement.  "Attention  IDA  Program". 
901  D  Sti^et  SW.  Fourth  Floor. 
Washington.  DC  20024. 

Applicants  must  ensure  that  a  legibly 
datffld  U.S.  Postal  Service  postmark,  or  a 
legibly  dated  machine  produced 
postmark  of  a  commercial  mail  service, 
or  an  official  dated  receipt  of  an 
overnight/express  delivery  service,  is 
affixed  to  the  envelope/ package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
service  or  receipt  from  an  overnight/ 
express  delivery  service  company  must 
include  the  logo/emblem  of  the 
company  and  must  reflect  the  date  the 
package  was  received  by  the  company 
from  tlie  applicant.  Private  Metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  maihng. 

Applications  bandcarried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
EST,  at  the  U.S.  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management.  Office  of  Child  Support 
Enforcement,  Mailroom,  2nd  Floor  (near 
loading  dock).  Aerospace  Center.  901  D 
Street,  SW.  Washington,  DC  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  The  address  must 
appear  on  the  envelope/package 
containing  the  application  with  the  note 
"Attention:  IDA  Program  ". 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 


(3)  Late  Applications 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

(4)  Extension  of  Deadlines 

ACF  may  extend  an  application 
deadline  for  applicants  affected  by  acts 
of  God  such  as  fioods  and  hurricanes,  or 
when  there  is  widespread  disruption  of 
the  mails.  A  determination  to  waive  or 
extend  deadline  requirements  rest  with 
ACF's  Chief  Grants  Management  Officer 

C.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  ,\ctivities." 
Under  the  Order.  States  may  design 
their  own  processes  for  reviewiiig  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

Note:  Stale/Territon-  Participation  in  Ihe 
Inter^ovenunpntal  Review  Process  Does  not 
Signify  Applicant  Eligibility  for  Finajiclal 
Assistance  Under  a  Program.  A  Potential 
Applicant  Must  Meet  the  Eligibility 
Requirements  of  the  Program  for  Wliich  it  is 
Applying  Prior  to  Submitting  an  Application 
io  ils'spix:,  if  Applicable,  or  to  ACF 

Attachment )  is  a  Single  Point  of 
Contact  List  for  participating 
jurisdictions.  The  following 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process:  Alabama.  Alaska.  American 
Samoa.  Colorado,  dlormecticut.  Kansas. 
Hawaii,  Idaho,  Louisiana, 
Massachusetts,  Miimesota,  Montana. 
Nebraska.  New  Jersey.  Oklahoma. 
Oregon.  Palau.  Petmsylvania,  South 
Dakota.  Tennessee.  Vermont,  Virginia. 
and  Washington.  Applicants  from  these 
jurisdictions,  for  projects  administered 
by  federally  recognized  Indian  Tribes,  or 
which  are  States,  need  take  no  action  in 
regard  to  E.O.  12372.  All  remaining 
jurisdictions  participate  in  the 
Executive  Order  process  and  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  pr(>gram  office  can 
ol}tain  and  review  SPOC  comments  as 
part  of  the  award  process.  The  applicant 
must  submit  all  required  materials,  if 
any.  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
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if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a.  Under  45 
CFR  100.8(a)(2).  a  SPOC  has  60  days 
from  the  application  deadline  to 
comment  on  proposed  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  "accommodate  or  explain" 
rule.  When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Office  of  Child  Support 
Enforcement.  370  L'Enfant  Promenade, 
SW.  Mail  Stop  6C-4e2.  Washington.  DC 
20447. 

0.  Initial  OCS  Screening 

Each  application  submitted  tmder  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  the 
application  was  postmarked  by  the 
closing  date  and  submitted  in 
accordance  with  the  instructions  in  this 
announcement. 

All  applications  that  meet  the 
published  deadline  requirements  as 
provided  in  this  Program 
Annoimcement  will  be  screened  for 
completeness  and  conformity  with  the 
following  requirements.  Only  complete 
applications  that  meet  the  requirements 
listed  below  will  be  reviewed  and 
evaluated  competitively.  Other 
applications  will  be  returned  to  the 
applicants  with  a  notation  that  they 
were  unacceptable  and  will  not  be 
reviewed. 

The  following  requirements  must  be 
met  by  all  Applicants  except  as  noted: 

(1)  The  application  must  contain  a 
signed  Standard  Form  424  "Application 
for  Federal  Assistance  '  (SF-424).  a 
budget  (SF-424A).  and  signed 
"Assurances"  (SF  424B)  completed 
according  to  instructions  published  in 
Part  V  and  Attachments  A.  B.  and  C  of 
this  Program  Announcement. 

(2)  A  project  narrative  must  also 
accompany  the  standard  forms.  OCS 
requires  that  the  narrative  portion  of  the 
application  be  limited  to  30  letter-size 
pages,  numbered,  and  typewritten  on 
one  side  of  the  paper  only  with  one-inch 
margins  and  type  face  no  smaller  than 
12  characters  per  inch  (c.p.i.)  or 
equivalent.  Applications  with  project 
narratives  (excluding  Project  Summaries 
and  appendices)  of  more  than  30  letter- 
sized  pages  of  12  c.p.i.  type  or 
equivalent  on  a  single  side  will  not  be 
reviewed  for  funding.  The  Joint 
Applicant  Agreement  (where 


applicable).  non-Federal  share 
agreement.  Budget  Narrative.  Charts, 
exhibits,  resumes,  position  descriptions, 
letters  of  support  or  commitment. 
Agreements  with  Financial  Institutions 
and  other  partnering  organizations,  and 
Business  Plans  (where  required)  are  not 
counted  against  this  page  limit,  and 
should  be  in  the  Appendix.  It  is  strongly 
recommended  that  applicants  follow  the 
format  and  content  for  the  narrative 
described  in  the  program  elements  set 
out  inpart  m. 

(3)  The  SF-»24  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally. 

Applicants  must  also  be  aware  that 
the  applicant's  legal  name  as  required 
on  the  SF-424  (Item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

(4)  Application  must  contain 
documentation  of  the  applicant's  (or 
joint  applicant's)  tax  exempt  status  as 
required  under  Part  11.  Section  A. 

(5)  Application  must  include  a  copy  ' 
of  a  "Non-Federal  Share  Agreement"  or 
Agreements  in  writing  executed  with 
the  entity  or  entities  providing  the 
required  non-Federal  matching 
contributions,  signed  by  a  person 
authorized  to  make  a  commitment  on 
behalf  of  the  entity  and  signed  for  the 
Applicant  by  the  person  signing  the 
SF424.  Such  Agreement(s)  must 
include:  (1)  A  commitment  by  the 
organization  to  provide  the  non-Federal 
funds  contingent  only  on  the  grant 
award:  and  (2)  an  agreement  as  to  the 
schedule  of  the  opening  of  Individual 
Development  Accounts  by  the 
Applicant,  and  the  schedule  of  deposits 
by  the  organization  to  the  project's 
Reserve  Fund,  such  that  the  two 
schedules  will  together  assure  that  there 
will  be  at  all  times  in  the  Reserve  Fund 
non-Federal  matching  contribution 
funds  sufficient  to  meet  the  maximum 
pledges  of  matching  contributions  under 
the  "Savings  Plan  Agreements"  for  all 
Individual  Development  Accounts  then 
open  and  being  maintained  by  the 
grantee  as  part  of  the  demonstration 
project. 

Where  Applicants  (or  Joint 
Applicants)  themselves  are  providing 
non-Federal  share  funding,  then  with 
regard  to  those  funds  the  application 
should  include  an  assiu'ance,  signed  by 
the  person  signing  the  SF424,  and 
countersigned  by  the  board  Chairperson 
or  Treasurer  that  the  required  non- 
Federal  share  funds  will  be  provided 
and  thai  deposits  and  the  opening  of 
Individual  Development  Accounts  will 
be  coordinated  so  that  new  accounts 
will  only  be  opened  when  there  are 


sufficient  funds  in  the  Reserve  Fund  to 
cover  the  maximum  matching 
requirements  of  the  Savings  Plan 
Agreements.  (See  part  II,  Section  I.) 

Applicants  are  strongly  encouraged  to 
mobilize  additional  resources,  which 
may  be  cash  or  in-kind  contributions. 
Federal  or  non-Federal,  for  support  of 
project  administration  and  assistance  to 
Project  Participants  in  obtaining  skills, 
knowledge,  and  needed  support 
services.  (See  part  III,  Element  V(b)| 

(6)  All  Applications  must  include  a 
copy  of  an  Agreement  between  the 
Applicant  and  one  or  more  Qualified 
Financial  Institution(s),  which  states 
that  the  accounting  procedures  to  be 
followed  in  account  management  will 
conform  to  Guidelines  (45  CFR  part  74) 
established  by  the  Secretary,  and  under 
which  the  partnering  financial 
institution  will  agree  to  provide  data 
and  reports  as  requested  by  the 
applicant. 

E.  Consideration  of  AppUcadons. 
Applications  which  pass  the  initial  OCS 
screening  will  be  reviewed  and  rated  by 
an  independent  review  panel  on  the 
basis  of  the  specific  review  criteria 
described  and  discussed  in  Part  m, 
above.  Applications  will  be  reviewed 
and  rated  under  the  Program  Elements 
and  Review  Oiteria  set  forth  in  part  m 
I.  The  review  criteria  were  designed  to 
assess  the  quality  of  a  proposed  project, 
and  to  determine  the  likelihood  of  its 
success.  The  review  criteria  are  closely 
related  and  are  considered  as  a  whole  in 
judging  the  overall  quality  of  an 
application.  Points  are  awarded  only  to 
applications  which  are  responsive  to  the 
review  criteria  and  program  elements 
within  the  context  of  this  Program 
Announcement.  The  results  of  these 
reviews  will  assist  the  Director  and  OCS 
program  staff  in  considering  competing 
applications.  Reviewers'  scores  will 
weigh  heavily  in  funding  decisions,  but 
will  not  be  the  only  factors  considered. 

Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  since  other  factors 
are  taken  into  consideration,  including, 
but  not  limited  to,  the  timely  and  proper 
completion  by  applicant  of  projects 
funded  with  OCS  funds  granted  in  the 
last  five  (5)  years;  comments  of 
reviewers  and  government  officials;  staff 
evaluation  and  input;  the  amoimt  and 
duration  of  the  grant  requested  and  the 
proposed  project's  consistency  and 
harmony  with  OCS  goals  and  policy; 
geographic  distribution  of  applications: 
previous  program  performance  of 
applicants;  compliance  with  grant  terms 
under  previous  HHS  grants,  including 
the  actual  dedication  to  program  of 
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mobilized  resources  as  set  forth  in 
project  applications;  audit  reports; 
investigative  reports:  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants. 

Since  non-Federal  reviewers  will  be 
used  for  review  of  applications. 
Applicants  may  omit  from  the 
application  copies  which  will  be  made 
available  to  the  non-Federal  reviewers, 
the  specific  salary  rates  or  amounts  for 
individuals  identified  in  the  application 
budget.  Rather,  only  sununary 
information  is  required. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  verify  the 
applicant's  performance  record  and  the 
documents  submitted. 

F.  Reconsideration 

After  Federal  funds  are  exhausted  for 
this  grant  competition,  applications 
which  have  been  independently 
reviewed  and  ranked  but  have  no  final 
disposition  (neither  approved  nor 
disapproved  for  funding)  may  again  be 
considered  for  funding.  Reconsideration 
may  occur  at  any  time  funds  become 
available  writhin  twelve  (12)  months 
following  ranking.  ACF  does  not  select 
bom  multiple  ranking  lists  for  a 
program.  Therefore,  should  a  new 
competition  based  on  the  same  review 
criteria  be  scheduled  and  applications 
remain  ranked  without  final  disposition, 
such  applications  will  be  re-reviewed  by 
independent  reviewers  in  the  new 
competition  and  ranked  according  to  the 
new  score.  At  the  same  time,  such 
applicants  will  be  informed  of  their 
opportunity  instead  to  obtain  reviewer 
comments  from  OCS  and  to  reapply  for 
the  new  competition,  if  they  so  choose, 
and  to  the  extent  practical,  in  which 
case  the  previous  application  will  be 
disregarded. 

Part  V.  In£tnictions  for  Completing 
Application  Forms 

The  standard  forms  attached  to  this 
announcement  shall  be  used  to  apply 
for  funds  under  this  program 
aimouncement. 

It  is  suggested  that  you  reproduce 
single-sided  copies  of  the  SF— 424  and 
SF— 424A,  and  type  your  application  on 
the  copies.  Please  prepare  your 
application  in  accordance  with 
instructions  provided  on  the  forms 
(Attachments  A  and  B)  as  modified  by 
the  OCS  specific  instructions  set  forth 
below: 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 


unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  which  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

(Note:  The  Budget  detail  and  Narrative 
Budget  (uslification  should  follow  the  SF  424 
and  424A,  and  are  not  counted  as  pan  of  the 
Project  Narrative.) 

A.  SF-424 — Application  for  Federal 
Assistance  (Attachment  A) 

Top  of  Page 

Where  the  applicant  is  a  previous 
Department  of  Health  and  Human 
Services  grantee,  enter  the  Central 
Registry  Svstem  Employee  Identification 
Number  (CRS/EIN)  and  the  Payment 
Identif>'ing  Number,  if  one  has  been 
assigned,  in  the  Block  entitled  Federal 
Identifier  located  at  the  top  right  hand 
comer  of  the  form  (third  line  from  the 
top). 

Hem  1 .  For  the  purposes  of  this 
aiuiouncemenl,  all  projects  are 
considered  Applications;  there  are  no 
Pre-Applications. 

Item  7.  If  applicant  is  a  State,  enter 
"A"  in  the  box.  If  applicant  is  an  Indian 
Tribe  enter  "K  "  in  die  box.  If  applicant 
is  a  non-profit  organization  enter  "N"  in 
the  box. 

Item  9.  Name  of  Federal  Agency — 
Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  under  this 
announcement  is  93.602.  The  title  is 
"Assets  for  Independence 
Demonstration  Program  (IDA  Program)". 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations: 

I — Individual  Projects  Under  Priority 
Area  1.0 

Item  13.  Proposed  Project — The 
project  start  date  must  begin  on  or 
before  September  30,  2000:  the  ending 
date  should  be  calculated  on  the  basis 
of  60-month  Project  Period. 

Item  15a.  This  amount  should  be  no 
greater  than  SSOO.OOO  for  applications 
under  Priority  Area  1.0. 

Item  15b-e.  These  items  should  reflect 
both  cash  and  third-party,  in-kind 
contributions  for  the  Project  Period  (60 
months). 


B.  SF-424A— Budget  Informatiort— Non- 
Construction  Programs  (Attachment  Bl 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — applicant, 
state,  local,  and  other.  Federal  funds 
other  than  requested  OCS  funding 
should  be  included  in  Non-Federal 
entries. 

Sections  A.  B.  and  C  of  SF-424A 
should  reflect  budget  estimates  for  each 
year  of  the  Project  Period. 

Section  A — Budget  Summary 

You  need  only  fill  in  lines  1  and  5 
(with  the  same  amounts) 

Col.  (a):  Enter  "IDA  Program"  as  Item 
number  1.  (Items  2.  3,  4,  and  5  should 
be  left  blank.) 

Col.  (h):  Catalog  of  Federal  Domestic 
Assistance  number  is  93.602.  Col.  (c) 
and  (d):  not  relevant  to  this  program. 

Column  (e)— (g):  enter  the  appropriatp 
amounts  in  items  1.  and  5.  (Totals) 
Column  e  should  not  be  more  than 
SSOO.OOO  for  applications  under  Priorit\' 
Area  1.0.  and  in  no  case  can  it  be  more 
than  the  conmiittod  non-Foderal 
matching  cash  contribution. 

Section  B — Budget  Categories . 

(Note  that  the  following  information 
supersedes  the  instructions  provided 
with  the  Form  in  Attachment  C) 

Columns  (l)-{5):  For  each  of  (he 
relevant  Object  Class  Categories: 

Column  1 :  Enter  the  OCS  grant  funds 
for  the  full  5-year  budget  period.  With 
regard  to  Class  Categories,  all  of  OCS 
grant  funds  should  be  entered  in  "h. 
Other",  representing  the  funds  to  be 
deposited  in  the  Reserve  Fund. 

Columns  2.  3  and  4  are  not  relevant 
to  this  program. 

Column  5:  Enter  the  total  federal  OCS 
grant  funds  for  the  five  year  budget  by 
Class  Categories  under  "other ",  showing 
a  total  of  not  more  than  SSOO.OOO. 

Section  C — Non  Federal  Resources 

This  section  is  to  record  the  amoimts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project,  including 
both  the  required  cash  non-Federal 
'"matching  contributions'"  share,  and  the 
"additional  resources"  which  will  bring 
additional  support  to  the  project,  which 
may  be  cash  or  in-kind.  non-Federal  or 
Federal.  In  this  context,  "Non-Federal" 
resources  mean  any  and  all  resources 
other  than  the  OCS  funds  for  which  the 
applicant  is  applying  Therefore, 
mobilized  iunds  from  other  Federal 
programs,  such  as  the  lob  Training 
Partnership  Act  program  or  the  Welfare- 
to-Work  program,  should  it6  entered  on 
these  lines.  Provide  a  brief  Usting  of 
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these  "non-Federal"  resources  on  a 
separate  sheet  and  describe  whether  it  is 
a  grantee-incurred  cost  or  a  third-party 
cash  or  in-kind  contribution.  The  firm 
commitment  of  these  resources  must  be 
documented  and  submitted  with  the 
application  in  order  to  be  given  credit 
in  the  review  process  under  the  Non- 
Federal  Resources  program  element. 

Note:  Even  though  non-FederaJ  resources 
mobilized  may  go  beyond  the  amount 
required  as  match  under  the  IDA  Program, 
grantees  will  be  held  accountable  for  any 
such  cash  or  in-kind  contribution  proposed 
or  pledged  as  pan  of  an  approved  application 
where  the  use  of  such  funds  falls  within  a 
Program  Element/Proposal  Review  Criterion 
which  formed  the  basis  for  the  grant  award. 
[See  pan  tl.  Section  [.  and  pan  in.  Element 
V(b).l 

Sections  D,  E,  and  F  may  be  left  blank 
by  Applicants  under  Priority  Area  1.0. 

As  noted  in  Part  VI.  a  supporting 
Budget  Justification  must  be  submitted 
providing  details  of  expenditures  under 
each  budget  category,  with  justification 
of  dollar  amotmts  which  relate  the 
proposed  expenditures  to  the  work 
program  and  goals  of  the  project. 

C.  SF-424B  Assurances:  Non- 
Construction  Programs 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs."  (Attachment  C)  Applicants 
must  sign  and  return  the  Standard  Form 
424B  with  their  applications. 

Applicants  must  provide  a 
certification  concerning  Lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  (See  Attachments  0  and  E) 
Applicants  must  sign  and  retiam  the 
certification  with  their  applications. 
Applicants  should  note  that  the 
Lobbying  Disclosure  Act  of  1995  has 
simplified  the  lobbying  information 
required  to  be  disclosed  under  31  U.S.C. 
1352. 

Applicants  must  make  the  appropriate 
certification  on  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988 
and  the  Pro-Children  Act  of  1994 
(Certification  Regarding  Smoke  Free 
Enviroimient).  (See  Attachments  G  and 
H)  By  signing  and  submitting  the 
applications,  applicants  are  attesting  to 
their  intent  to  comply  with  these 
requirements  and  need  not  mail  back 
the  certification  with  the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  (See  Attachment  t) 
By  signmg  and  submitting  the 
applications,  applicants  are  providing 


the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 
.Copies  of  the  certifications  and 
assurances  are  located  at  the  end  of  this 
announcement. 

Part  VI.  Contents  of  Application  and 
Receipt  Process 

Application  pages  should  be 
numbered  sequentially  throughout  the 
application  package,  beginning  with  a 
Summary/ Abstract  of  the  proposed 
project  as  page  number  one;  and  each 
application  must  include  all  of  the 
following,  in  the  order  listed  below: 

A.  Content  and  Order  of  IDA  Program 
Application 

1.  A  Project  Summary /Abstract — 
Brief,  not  to  exceed  one  page,  on  the 
Applicant's  letterhead,  that  includes  the 
information  listed  in  Part  HI,  Section  B. 

2.  Table  of  Contents: 

3.  A  completed  Standard  Form  424 
(Attachment  A)  which  has  been  signed 
by  an  official  of  the  organization 
applying  for  the  grant  who  has  authority 
to  obligate  the  organization  legally; 
[Note:  The  original  SF-424  must  bear 
the  original  signature  of  the  authorizing 
representative  of  the  applicant 
organization!: 

4.  A  completed  Budget  InformaUon- 
Non-Construction  Programs  (SF— 424A) 
(AtUchment  B); 

5.  A  Budget  justification,  including 
narrative  budget  justification  for  each 
object  class  category  included  under 
Section  B,  as  described  in  Part  HI, 
Program  Element  111; 

6.  Proof  of  current  tax-exempt  status 
of  Applicant  or  Joint  Applicant  (See  Part 
OB.); 

7.  A  project  narrative,  limited  to  the 
number  of  pages  specified  below,  which 
includes  all  of  the  required  elements 
described  in  Part  lU.  [Specific 
Information/data  required  tmder  each 
component  is  described  in  Part  III 
Section  1,  Evaluation  Criteria.] 

8.  Appendices,  which  should  include 
the  following: 

(a)  (Where  Application  is  submitted 
by  a  State  or  Local  government  agency 
or  Tribal  government  jointly  with  a  tax 
exempt  non-profit  organization)  a 
properly  executed  /oint  Application 
Agreement  as  described  in  Part  II  B.(2), 
above; 

(b)  Filled  out,  signed  and  dated 
Assurances — Non-Construction 
Programs  (SF-424B),  (Attachment  C); 

(c)  Restrictions  on  Lobbying — 
Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements: 
filled  out,  signed  and  dated  form  found 
at  Attachment  D; 

(d)  Disclosure  of  Lobbying  Activities, 
SF-LLL-  Filled  out,  signed  and  dated 


form  found  at  Attachment  E.  if 
appropriate  (omit  Items  11-15  on  the  SF 
1,1,1,  and  ignore  references  to 
continuation  sheet  SF-LLL-A) 

(e)  Maintenance  of  Effort  Certification 
(See  Attachment  F); 

(f)  Signed  Agreementls)  with 
partnering  Financial  Institution(s) 
including  identification  of  insurance 
carrier  and  current  insurance  number; 

(g)  Signed  Agreements  with'providers 
of  required  non-Federal  matching 
contributions  (See  Part  11,  Section  1.) 

(h)  Restunes  and/or  position 
descriptions  (see  Part  III  Program 
Element  I); 

(i)  (Where  Applicant  is  "lead  agency" 
of  a  collaborative  or  consortium  of 
CBO's)  Copies  of  Partnering  Agreements 
between  the  Applicant  and  each  of  the 
member  CBO's.  setting  forth  their  roles 
and  responsibilities.  (See  Part  m. 
Elements  1  and  11(b)) 

(j)  Any  letters  and/or  supporting 
documents  from  collaborating  or 
partnering  agencies  in  target 
communities,  providing  additional 
information  on  staffing  and  experience 
in  support  of  narrative  under  Part  m 
Element  I.  (Such  documents  are  not  part 
of  the  Narrative  and  should  be  included 
in  the  Appendices.  These  documents 
are  therefore  not  coimted  against  the 
page  limitations  of  the  Narrative.];  and 

(k)  Single  points  of  contact  comments, 
if  applicable. 

Applications  must  be  imlform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8*/2  x  11  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
will  be  discarded  if  included.  The 
applications  should  be  two-hole 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  or  a  binder  clip.  The 
submission  of  bound  plans,  or  plans 
enclosed  in  binders  is  specifically 
discotiraged. 

B.  Acknowledgment  of  Receipt 

Acknowledgment  of  Receipt — All 
applicants  will  receive  an 
acknowledgment  with  an  assigned 
identification  number.  Applicants  are 
requested  to  supply  a  self-addressed 
mailing  label  with  their  Application,  or 
a  FAX  number  or  e-mail  address  which 
can  be  used  for  acknowledgment.  The 
assigned  identification  number,  along 
with  any  other  identifying  codes,  must 
be  referenced  in  all  subsequent 
communications  concerning  the 
Application.  If  an  acknowledgment  is 
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not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  at  (202)  205-5082. 

Part  Vn,  Post  Award  Information  and 
Reporting  Requirements. 

A.  Notification  of  Grant  Award. 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  projetrt  and  budget  period  for  which 
support  is  provided,  the  terms  and 
conditions  of  the  award,  and  the  total 
project  period  for  which  support  is 
contemplated. 

B.  Attendance  at  Evaluation  Workshops 

OCS  hopes  to  sponsor  one  or  more 
national  evaluation  workshops  in 
Washington,  DC  or  in  other  locations 
during  the  course  of  the  five-year 
project.  Project  Directors  will  be 
expected  to  attend  such  workshops 
provided  additional  funds  can  be  made 
available  by  OCS  for  expenses  of 
attending. 

C.  Reporting  Requirements 

Grantees  will  be  required  to  submit  a 
semi-annual  program  progress  and 
financial  report  (SF  269)  covering  the 
six  months  after  grant  award,  and 
similar  reports  after  conclusion  of  the 
first  Project  Year.  Such  reports  will  be 
due  60  days  after  the  reporting  period. 
Thereafter  grantees  will  be  required  to 
submit  annual  program  progress  and 
financial  reports  (SF  269).  as  well  as  a 
final  program  progress  and  financial 
report  within  90  days  of  the  expiration 
of  the  grant. 


D.  Audit  Requirements 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  part  74  (non- 
profit organizations)  or  part  92 
(govertunental  entities)  which  require 
audits  under  OMB  Circular  A-133. 

E.  Prohibitions  and  Requirements  With 
Regard  to  Lobbying 

Section  319  of  Public  Law  101-121. 
signed  into  law  on  October  23. 1989. 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative' 
agreements,  and  loans.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their  subtler 
contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  cormection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,(XX)  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  fuiids  and,  if  so,  the 
name,  address.  pa>'ment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  non-appropriated  funds 
and  (3)  to  file  quarterly  up-dates  about 
the  use  of  lobbyists  if  an  event  occurs 
that  materially  affects  the  accuracy  of 
the  information  submitted  by  way  of 
declaration  and  certification. 

The  law  establishes  civil  penalties  for 
noncompliance  and  is  effective  with 


respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23, 1989.  See 
Attachment  H.  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

F.  Applicable  Federal  Regulations 

Attachment  K  Indicates  the 
regidations  which  apply  to  all 
applicants/grantees  tmder  the  Assets  for 
independeiice  Demonstration  Program. 

Dated:  November  23,  1999. 
Donald  Sykes. 
Director.  Office  of  Community  Sen'icfis. 

AsMts  for  Independeoce  Ocmonstraboa 
Program 

List  of  Attachments 

Attachment  A — ApplicatioD  for  Fedenl 
Assistance 

Attachment  B — Budget  Information — Non- 
Construction  Programs 

Attachment  C — Assurances — Non- 
Construction  Programs 

Attachment  D — Certificalion  Regarding 
Lobbying 

Attachment  E — OistJosuie  of  Lobliying 
Activities 

Attachment  F — Certification  Regarding 
Maintenance  Effort 

Attachment  G — Certification  Regarding  DT\ig- 
Free  Workplace  Requirements 

Attachment  H — Certification  Regarding 
Environmental  Tobacco  Smoke 

Attachment  1 — Certification  Regarding 
Debarment.  Suspension  and  Other 
Responsibility  Matters 

Attachment  I— E.O.  12372  State  Single  Point 
of  Contact  List 

Attachment  K — DHHS  Regulations  Applying 
to  All  Applicants/Grantees  Under  The 
Assets  for  Independence  Demonstration 
Program  (IDA  Program) 

Attachment  L — Accounting  Regulations 

auJNQ  CODE  ntt-m-p 
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APPUCATION  FOR 

OMB  Approval  No  OHi^X)' 

FEDERAL  ASSISTANCE 

2.  DATE  SUataTTEO 

Applicant  Idanuier 

1.  TYPE  OF  SUBMISSION: 
AoplKatiQr 
QconitnicDoti 

□  Noo-Cof>«lnjctlofi 

Praapplicatior^ 
1    1  CiMialnjclJuii 
D  Nof>,Conatniellon 

3.  DATE  RECEIVED  BY  STATE 

State  Application  idantifiar 

4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 

Federal  idanllfiar 

5.  APPUCANT  INFORMATKJH                                                                                                                                                                                                                                        | 

LagalNama. 

Otguiizuional  Unit: 

VKMM  (gM  ary,  cany.  Sou.  tMap  coat): 

Nafna  and  Mopfiona  fiuiibar  of  paraon  lo  tia  contacltd  on  rnattera  irtvDiving 
lt»  appicallonti^  aiaa  !»<>; 

6.  EMPLOYER  IDENTIFICATION  NUMBED  ISIN): 
i       1       i-l       1       1       1       1      1       1       1 

7.  TYPE  OF  APPLICANT;  rartW  W«»w»/» /WHX-*!  eor; 
A-  Stala                   H,  indspsndant  Sctxjol  Oiat. 

(.  TYPE  OF  APPLICATION: 

If  Revision,  aiitar  apprapnats  lener^s)  m  box(es)              [      1     I      [ 

A.  McmM  Amxl        B  Dacrusa  Awan)       C  Incraaaa  Duration 
0.  Daoaasa  Duraoor     Omarftiopoly/ 

B.  County 

C.  Municipal 
D  Township 

E.  Interstate 

F.  Intarmunicipal 
Q.  Special  District 

1.  State  Controiad  Institullon  of  Highef  LaanHna 

J.  Private  University 

K  Indian  TnOe 

L.  Individoal 

M  Profit  Organization 

N,  Other  (Soadtvl 

9.  NAME  OF  FEDERAL  AGENCY: 

It.  CATALOG  OF  FEDERAL  DOMESTK  ASSISTANCE  NUMBER: 

11.  OESCRBTIVE  TITLE  Of  APPUCAKTS  PROJECT: 

1   M-M   M 

TtTLE: 

12.  AREAS  AFFECTED  BY  PROJECT /-OtM.  Counties,  Salts,  ac.): 

13.  PROPOSED  PROJECT 

14.  CONGRESSIONAL  DtSTRKTS  OF: 

Start  Dale 

EnOngOata 

aApptcant 

b.  Project 

IS.  ESTIMATED  FUNDING: 

le.  IS  APPLICATION  SUBJECT  TO  REVIEVK  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATIOWAPPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  OROEB  12372 
PROCESS  FOR  REVIEW  ON 

DATE 

UNO.    D  PROGRAM  IS  NOT  COVERED  BYE.  0.12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 

a.  Faderal 

b  Aptilicant 

c.  Slata 

d.  Local 

a  Omar 

(-  Program  Inconia 

S                                                     * 

O  Yea    If  ■Yea.-  attach  an  explanation.                       Q  No 

g.  TOTAL 

11.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THIS  APPUCATIOWPREAPPLICATION  ARE  TRUE  AND  CORRECT,  THE 
OOCUMEMT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  QOVERNINO  BODY  OF  THE  APPUCAHT  AND  THE  APPUCAKT  »»ILL  COMPLY  HWTH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 

a.  Type  Name  of  Auirionzeo  Heoresarialive 

j.Titla 

:,  Telophone  Number 

d.  Signature  of  Autrion2a(}  Rapresantaova 

■  Date  Signed 

Previous  Edrtion  Usable 
Auihonzed  for  Local  Reproduction 


Stafxtafd  Fonn  424  (Rev.  7-97) 
Prescrtbed  by  OMB  Ocular  A-102 
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Attachment  A.— Instructions  for  the  SF-424 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  OfBce  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (034ft-OO43).  Washington. 
IX:  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  s^ency. 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Hem  No.  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project.  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— =^'"Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obUgation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 


12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affiacted  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  tfae  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowance,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Attachment  B.— Instructions  for  the  SF- 
424A 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  tflO 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  infonnaiion.  Send 
■  comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducii^  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (0348-??4),  Washington, 
DC  ??503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

General  Instructions 

This  form  Is  designed  so  that  application 
can  be  made  for  funds  &om  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  sbould  be  separately 
shown  for  different  functions  or  activiUee 
within  the  programs.  For  some  programs. 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  mncUon  or  activity.  Sections 
A.  B.  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annuaJ  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B.  C.  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4 
Columns  la)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  Number)  and  requiring  a 
functional  or  activity  breakdown  enter  on 
Line  1  under  Column  (a)  the  Catalog  program 
title  and  the  Catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  antar  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  Catalog 
number  in  Colunm  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  progranas  require  a  breakdown  by 
function  or  activity,  enter  the  Catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  Catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  teach  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 


Lines  1-4.  Columns  Ic)  through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Columns  (e),  (f),  and  Ig) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications. 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Chherwise.  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amounKs)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  coliunns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs. 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 
Line  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column- 
Line  6j — Show  the  amount  of  indirect  cost. 
Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6|.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5).  Line  6k.  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  &om 
this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  Federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary- 
Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  Stale  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  horn  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b). 
(c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  {b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5. 
Column  (0,  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash  needed 

by  quarter  from  the  grantor  agency  during  the 

first  year 
Line  14 — Enter  the  amount  of  cash  from  ail 

other  sources  needed  by  quarter  during  the 

first  year. 
Line  15 — Enter  the  totals  of  amounts  on 

Lines  13  and  14. 

Section  E.  Budget  Estimate  of  Federal  Funds 
Needed  for  Balance  of  the  Project 
Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  brMkdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods 
(usually  in  years).  This  section  need  not  be 
completed  for  revisions  (amendments, 
changes,  or  supplements)  lo  funds  for  the 
current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  of  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  aimotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object  class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  In  e^ect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23— Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachment  C— Assurances — Non- 
coastniction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
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data  needed,  and  completing  and  re\'iBwing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0040),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
lo  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency- 
Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  lo  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant.  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional. 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  cost)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  Slates  and, 
if  appropriate,  the  Slate,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;.and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  ."Mifeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  persona)  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  fiame  afier  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovemmenul 
Personnel  Act  of  1970  (42  US.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPMs  Standards  for  a  Merit 
System  of  Personnel  Administration  (5  C.F.R. 
900.  Subpart  F). 

6-  Will  comply  with  all  Federal  statutes 
relating  lo  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  DC  of  the 
Education  amendments  of  1972.  as  amended 
(20  U.S.C.  S§  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Ad  of  1973,  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  AGe  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 


Rehabilitation  Act  of  1970  (PL.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  §§  290  dd-3  and  290 
ee  3),  as  amended.  re)aling  to  confidentiality 
of  alcohol  and  drug  abuse  patient  records:  (h) 
Title  V!U  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  §§3601  et  seq.),  as  amended,  relating 
to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statuteisl  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
9talute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  11  and  in  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equiiable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with 
provisions  of  the  Hatch  Act  (5  V.S.C 

§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  US.C. 
5§276a  lo  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  265c  and  18  U.S.C  §  874).  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§327-333).  regarding  labor 
standards  for  federally-assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmenlal 
standards  which  may  be  prescribed  pursuant 
lo  the  following:  (a)  institation  of 
environmental  quality  control  measures 
under  the  National  Envirormiental  Policy  Act 
of  1969  fP.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  1 1990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  1 1988;  (e)  assurance  of 
project  consistency  with  the  approved  Slate 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  el  seq.);  (f)  conformity  of 
Federal  actions  lo  Slate  (Clean  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clean  Air  Act  of  1955.  as  amended  (42 
U.S.C  §§  7401  et  seq.):  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended  (P.L.  93-523);  and,  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


1 2.  Wil)  comply  with  ihe  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to. protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agenc\'  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  §470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preser\'ation  Act  of  1974  (16  U.S.C. 
§§469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544.  as 
amended.  7  U.S.C.  §§2131  et  seq.)  pertaining 
lo  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  ft-evention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular  No. 
A-133.  "Audits  of  States.  Local 
Governments,  and  Non-Profit  Organizations." 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  FedOTal  laws. 
executive  orders,  regulations,  and  policies 
governing  this  program. 

Signature  of  authorized  certifying  offiaa) 

Applicant  organization 

Title 

Date  submitted 

Attachment  D.— CertiGcatioD  R^ardlng 
Lobbying 

Certification  for  Contracts.  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
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or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants.  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly.  This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 


certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  5100,000  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 


to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  lor  each  such  failure. 

Signature 
Title 


Organization 
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l-Type  of  Federal  Action: 

I       I  a.  contract 
' '  b.  grant 

c.  cooperative  agreerrwnt 

d.  loan 

e.  loan  guarantee 
f.  loan  insurance 


DISCLOSURE  OF  LOBBYING  ACTIVmES       AtUchment  E 

Complete  this  form  to  disclose  lobbying  activtties  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


2.  Status  Of  Federal  Action: 

I       la.  bid/offer/appltcation 
'b.  initial  award 


c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

Tier ,  ff known: 


3.  Report  Type: 

I       ]  a.  initial  filing 

b.  material  change 

For  Material  Change  Onty: 

year quarter . 

date  of  last  report 


Congressional  District,  if  known: 


.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


5.  If  Reporting  Entity  in  No.  4  is  a  Sut>awardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  N8mea>escript)on: 


CFDA  Numt)er,  if  appfk^able: 


9.  Award  Amount  ifkno¥m\ 
$ 


10.  a.  rteme  and  Address  of  Lobbying  Registrant        b.  Indh/iduais  Performing  Services  {.including  address  if 


{if  indivkiuai^  iastname.  first  name,  Mf) 


^^^  MomuMn  r*««uiM  ffirmigh  tw  torn  •  autwntM  by  BM  3l  U.S.C  Mdian 
*  1352  Tttt  (ksctosun  at  labbfnQ  leiii^iM  •  a  n«Mfwl  npnianmnn  o(  ttci 
ivonwrwtfi  raliMKa  MS  ptKwJ  by  »w  Mr  ibov*  »t«n  tw  imacion  WW  nwM 
Of  cfVarM  rto  Th«  (ksdosun  n  rwquma  punuani  lo  3l  US.C  1352  nm 
«iio<maMn  ««  b«  fipoftM  K>  iht  Congrm*  •wn-wmu^  ana  w«  m  a  liMfi  lu 
pkX*c  rapKMn  Anjr  panon  •»ho  Mi  lo  N*  *w  raqu>M  daOosm  ««■  be 
■ubiaci  10  a  evil  panaMy  o(  noi  Ms  «tai  $10,000  and  not  mva  rw  Siw.000  tor 
aach  tueh  ta*ir». 


different  from  f^o.  10a) 
{iastname,  first  name,  Mf): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only: 


Authorized  tor  Local  ReprDducbon 
Standart  Form  LLL  (Rgv.  7-97) 


BHJJNQ  CODE  41M-01-C 
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Attachment  E. — Instnictiona  for  Completion 
orSF-LLL.  Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  tile  31  U.S.C.  section  1152.  The  filing  of 
a  form  is  required  fci  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Complete  all  items 
that  apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the 
implementing  guidance  published  by  the 
Office  of  Management  and  Budget  for 
additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action 

3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  followiip  report  caused 
bv  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter 
the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State 
and  zip  code  of  the  reporting  entity,  include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is.  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee.  e.g..  the  first 
subawardee  of  the  prime  is  the  1st  entire. 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee."  then  enter  the 
full  name,  address,  city.  Slate  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  t^eocy 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation.  United  Stales 
Coast  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1 ).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 
for  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g..  Request  for 
Proposal  (RFP)  number;  invitation  for  Bid 
(IFB)  niimber;  grant  announcement  number: 
the  contract,  grant,  or  loan  award  number, 
the  applicationyproposal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes,  e.g..  'RFP-DE-W-OOl." 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 


10.  (fl)  Enter  the  full  name,  address,  city. 
State  and  zip  code  of  the  lobbying  registrant 
under  the  Lobbying  Disclosure  Act  of  1995 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action.  • 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10(a).  Enter  Last  Name,  First 
Name,  and  Middle  Initial  (Ml). 

n.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  ttlle.  and 
telephone  number. 

According  to  the  Paperwork  Reduction 
Act.  as  amended,  no  persons  are  required  to 
respond  to  a  collection  of  information  unless 
it  displays  a  valid  OMB  Control  Number.  The 
valid  OMB  control  number  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information- 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  colle<:tion 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (0348-0046),  Washington. 
DC  20503. 

Atlachment  F. — Certification  Regarding 
Maintenance  of  Effort 

In  accordance  with  the  applicable  program 
statule(s)  and  regulation(s),  the  undersigned 
certifies  that  financial  assistance  provided  by 
the  Administration  for  Children  and 
Families,  for  the  specified  activities  to  be 

performed  under  the Program 

by (Applicant  Organization). 

will  be  in  addition  to,  and  not  in  substitution 
for.  comparable  activities  previously  carried 
on  without  Federal  assistance. 

Signature  of  Authorized  Certifying 
Official 

Title 

Date 

Attachment  G. — Certification  Regarding 
Drug'Free  Workplace  Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  Part  76. 
Subpart,  F.  Sections  76.630(c)  and  (d)(2)  and 
76.645(a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  STATE-WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services. 
the  central  point  is:  Division  of  Grants 
Management  and  Oversight,  Office  of 
Management  and  Acquisition,  E>epartment  of 
Hsalth  and  Human  Services,  Room  517-D. 
200  Independence  Avenue,  SW  Washington, 
DC  20201. 

CertificaUon  Regarding  Drug-Free  Workplace 
Requirements  (Instructions  for  Certification) 

I.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 


2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant-  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act.  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  U  applies. 

5.  Workplaces  under  granLs.  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  addres.s  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Cat^orical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
transit  authority  or  Stale  highway  department 
while  in  operation,  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  five). 

8.  Definitions  of  terms  in  the 

Non procurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C.  812)   * 
and  as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15): 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
iudicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance: 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including:  (i)  All  direct  charge 
employees:  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant: 
and,  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  work  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g..  volunteers. 
even  if  used  to  meet  a  matching  requirement: 


consultants  or  independent  contractors  not 
on  the  grantee's  payroll:  or  employees  of 
subrecipients  or  subcontractors  in  covered 
workplaces.) 

Certification  Regarding  Drug-Free  Workplace 
Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition: 

fb)  Establishing  an  ongoing  drug-h-ee 
awareness  program  to  inform  employees 
about — 

(1 1  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace: 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs:  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace: 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will — 

(1)  Abide  by  the  terms  of  the  statement: 
and 

(2)  Notify  the  employer  in  writing  of  hia  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction: 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant: 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2).  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973.  as  amended:  or 

(2)  Requiring  such  employee  to  participate 
satisfoctorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
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implemenlation  of  paragraphs  (al,  (bl  (c)  (d) 
(e|  and  (0. 

(B)  The  gtBntee  mav  insert  in  the  space 
provided  below  the  siteisj  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant: 
Place  of  Performance  (Street  address,  city, 
county,  state,  dp  code) 


agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 


Check  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  II.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
uniawml  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drag  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  numberfs)  of  each  affected 
grant. 

|55  FR  21690,  21702,  May  25.  1990) 

Attachment  H.— CertificaUon  Regarding 
Environmental  Tobacco  Smoke 

Public  L.aw  103227.  Part  C  Enrironmental 
Tobacco  Smoke,  also  known  as  the  Pro 
Children  Act  of  1994.  requires  that  smoking 
not  be  permitted  in  any  portion  of  any  indoor 
routinely  owned  or  leased  or  contracted  for 
by  an  entity  and  used  routinely  or  regularly 
for  provision  of  health,  day  cara.  education, 
or  library  services  to  children  under  the  age 
of  18.  if  the  services  are  funded  by  Federal 
programs  eitiier  directly  or  through  State  or 
local  governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does  not 
apply  to  children's  services  provided  in 
private  residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1,000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and  submitting 
this  application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act. 

The  applicant/grantee  further  agrees  that  it 
will  require  the  language  of  this  certification 
be  included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgranlees  shall  certify  accordingly. 

Attachment  I.— Certificalian  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Mailers 

Certification  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters— Primary  Covered  Transactions 
instructions  for  Certification 

1-  By  signing  and  submitting  this  proposal, 
the  prospective  primar>'  participant  is 
providing  the  certification  set  out  below. 


2.  The  inability  of  a  penion  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  caimol  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  deparunent  or 
agency  determined  to  enter  mio  this 
transaction  If  it  is  later  determined  that  the 
prospective  priraarv'  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant 
shall  provide  itnmediate  written  notice  to  the 
departrnent  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  pnncipal.  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause 
have  the  meanings  set  out  in  the  Definllions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copv  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  litis  proposal  that 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  wilh  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9.  subpart  9  4.  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
trartsaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
'Certification  Regarding  Debarment. 

Suspension.  Ineligibility  and  Voluntarj' 
Exclusion-Lower  Tier  Covered  Transaction." 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

B.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9  4 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
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certification  Is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may.  bu!  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  iti  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9.  subpart 
9.4.  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 

Certification  Bearding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended. 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency: 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  Slate 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  recortt.  making 
false  statements,  or  receiving  stolen  property: 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  {Federal.  State  or  local) 
with  commission  of  any  of  the  offetises 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/pro[}osal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  ceriiry  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal. 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 


reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
kno%vingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  inrunediale  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  bv  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred. 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that. 
[IPage  33043]]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  \  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
chedc  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
^th  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  3  of  these  instructions,  if  a 


participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9.  subpart     - 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Attachment  |.— State  Single  Point  of  Contact 
Listing  Maintained  by  OMB 

In  accordance  with  Executive  Order 
#12372.  'intergovernmental  Review  of 
Federal  Programs."  Section  4,  "the  Office  of 
Management  and  Budget  (OMB)  shall 
maintain  a  list  of  official  State  entities 
designated  by  the  States  to  review  and 
coordinate  proposed  Federal  financial 
assistance  and  direct  Federal  development." 
This  attached  listing  is  the  OFFIQAL  OMB 
LISTING.  This  listing  is  also  published  in  the 
Catalogue  of  Federal  Domestic  Assistance 
biannual  ly. 

August  23,  1999,  OMB  State  Single  Point  of 

Contact  Listing' 

Arizona 

Joni  Saad 

Arizona  State  Clearinghouse 

3800  N.  Central  Avenue 

Fourteenth  Floor 

Phoenix.  Arizona  85012 

Telephone:  (602)  280-1315 

FAX:  (602)  280-8144 

Arkansas 

Mr.  Tracy  L.  Copeland 

Manager.  State  Clearinghouse 

Office  of  Intergovernmental  Services 

Department  of  Finance  and  Administration 

515  W.  7th  St.,  Room  412 

Little  Rock.  Arkansas  72203 

Telephone:  (501)  682-1074 

FAX:  (501)  682-5206 

California 

Grants  Coordination 

State  Clearinghouse 

Office  of  Planning  and  Research 

1400  Tenth  Street,  Room  121 

Sacramento.  California  95814 

Telephone:  (916)  445-4)613 

FAX:  (916)  323-3018 

Delaware 

Francine  Booth 
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State  Single  Point  of  Contact 

Executive  Department 

Office  of  the  Budget 

540  S.  Dupont  Highway 

Suite  5 

Dover.  Delaware  19901 

Telephone:  (302)  739-3326 

FAX:  (302)  739-5661 

District  of  Columbia 

Charles  Nichols 

State  Single  Point  of  Contact 

Office  of  Grants  Mgmt.  and  Dev. 

717  14th  Street.  N.W.,  Suite  1200 

Washington,  D.C.  20005 
Telephone:  (202)  727-1700  (direct) 

FAX:  (202)  727-1617 

Florida 

Florida  State  Clearinghouse 

Department  of  Community  Affairs 

2555  Shumard  Oak  Blvd. 

Tallahassee.  Florida  32399-2100 

Telephone:  (850)  922-5438 

FAX:  (850)  414-0479 

Contact;  Cherie  Trainor  (850)  414-5495 

Georgia 

Deborah  Stephens 

Coordinator 

Georgia  State  Clearinghouse 

270  Washington  Street.  S.W..  8th  Floor 

Atlanta,  Georgia  30334 

Telephone;  (404)  656-3855 

FAX:  (404)  656-7901 

Illinois 

Virginia  Bova.  State  Single  Point  of  Contact 
Illinois  Department  of  Commerce  and 

Community  Affairs 
James  R.  Thompson  Center 
100  West  Randolph.  Suite  3-400 
Chicago.  Illinois  60601 
Telephone:  (312)  814-6028 
FAX:  (312)  814-1800 
Indiana 
Renee  Miller 
State  Budget  Agency 
212  State  House 

Indianapolis,  Indiana  46204-2796 
Telephone:  (317)  232-2971  (directline) 
FAX:  (317)  233-3323 
Iowa 

Steven  R.  McCann 
Division  for  Community  Assistance 
Iowa  Department  of  Economic  Development 
200  East  Grand  Avenue 
Des  Moines.  Iowa  50309 
Telephone:  (515)  242-4719 
FAX:  (515)  242-4809 
Kentucky 

Kevin  J.  Goldsmith.  Director 
Sandra  Brewer.  Executive  Secretary 
Intergovernmental  Affairs 
Office  of  the  Governor 
700  Capitol  Avenue 
Frankfort.  Kentucky  40601 
Telephone:  (502)  564-2611 
FAX:  (502)  564-0437 
Maine 

Joyce  Benson 
State  Planning  Office 
184  Stale  Street 
38  Stale  House  SUtion 
Augusta.  Maine  04333 


Telephone:  (207)  287-3261 

FAX:  (207)  287-6489 

Maryland 

Linda  Janey 

Manager.  Plan  and  Projecl  Review 

Maryland  Office  of  Planning 

301  W.  Preston  Street.  Room  1104 

Baltimore.  Maryland  21201-2365 

Staff  Contact:  Linda  Janey 

Telephone:  (410)  767-4490 

FAX;  (410)  767-4480 

Michigan 

Richard  Pfaff 

Southeast  Michigan  Council  of  Govenunents 

660  Plaza  Drive.  Suite  1900 

Detroit.  Michigan  48226 

Telephone:  (313)  961-4266 

FAX:  (313)  961-4869 

Mississippi 

Cathy  Mallette 

Clearinghouse  Officer 

Department  of  Finance  and  Administration 

550  High  Street 

303  Walters  Sillers  Building 

Jackson,  Mississippi  39201-3087 

FAX;  (601)  359-6758 

Missouri 

Lois  Pohl 

Federal  Assistance  Clearinghouse 

Office  of  Administration 

P.O.  Box  809 

Jefferson  Building,  9th  Floor 

Jefferson  City.  Missouri  65102 

Telephone:  (314)  751-1834 

FAX:  (314)  751-7819 

Nevada 

Department  of  Administration 
Slate  Clearinghouse 
209  E.  Musser  Street,  Room  220 
Carson  City.  Nevada  89710 
Telephone:  (702)  687-4065 
FAX:  (702)  687-3983 
Contact:  Heather  Elliot 
(702) 687-6367 

New  Hampshire 
Jeffrey  H.  Taylor 
Director.  New  Hampshire  Office  of  Slate 

Planning 
Attn:  Intergovernmental  Review  Process 
Mike  Blake 
2'/i  Beacon  Street 
Concord.  New  Hampshire  03301 
Telephone:  (603)  271-2155 
FAX:  (603)  271-1728 
New  Mexico 
Nick  Mandell 

Local  Government  Division 
Room  201  Bataan  Memorial 
Santa  Fe.  New  Mexico  87503 
Telephone:  (505)  827-3640 
FAX:  (505)  827-4984 
New  York 

New  York  Stale  Clearinghouse 
Division  of  the  Budget 
State  Capitol 
Albany.  New  York  12224 
Telephone;  (518)  474-1605 
FAX;  (518)  486-5617 
North  Carolina 
Jeanette  Fumey 


North  Carolina  Department  of  Administration 

116  West  Jones  Street— Suite  5106 

Raleigh.  North  Carolina  27603-8003" 

Telephone:  (919)  733-7232 

FAX:  (919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact 

Office  of  Intergovernmental  Assistance 

600  East  Boulevard  Avenue 

Bismarck.  North  Dakota  58505-0170 

Telephone:  (701)  224-2094 

FAX:  (701)  224-2308 

Rhode  Island 

Kevin  Nelson 

Review  Coordinator 

Department  of  Administration 

Division  of  Planning 

One  Capitol  Hill.  4th  Floor 

(Evidence.  Rhode  Island  02908-5870 

Telephone:  (401)  277-2656 

FAX:  (401)  277-2083 

South  Carolina 

Omeagia  Bur^gess 

State  Single  Point  of  Contact 

Budget  and  (Control  Board 

Office  of  State  Budget 

1122  Ladies  Street— 12th  Floor 

Columbia,  South  Carolina  29201 

Telephone:  (803)  734-0494 

FAX:  (803)  734-0645 

Texas 

Tom  Adams 

Governor  Office 

Director.  Intergovernmental  Coordination 

P.O.  Box  12428 

Austin,  Texas  78711 

Telephone;  (512)  463-1771 

FAX:  (512)  936-2681 

Utah 

Carolyn  Wright 

Utah  Stale  Clearinghouse 

Office  of  Planning  and  Budget 

Room  116  Stale  Capitol 

Salt  Lake  Qty.  Utah  94114 

Telephone;  (801)  538-1027 

FAX;  (801)  536-1547 

West  Virginia 

Fred  Cutlip.  Director 

Community  Development  Division 

W.  Virginia  Development  Office 

Building  #6.  Room  553 

Charleston.  West  Virginia  25305 

Telephone:  (304)  558-4010 

FAX;  (304)  558-3248 

Wisconsin 

Jeff  Smith 

Section  Chief.  Federal/State  Relations 

Wisconsin  E>epartment  of  Administration 

101  East  Wilson  Street— 6th  Floor 

P.O.  Box  7868 

Madison.  Wisconsin  53707 

Telephone:  (608)  266-0267 

FAX:  (608)  267-6931 

Wyoming 

Sandy  Ross 

State  Single  Point  of  Contact 

Department  of  Administration  and 

Information 
2001  Capitol  Avenue.  Room  214 
Cheyenne.  WY  62002 
Telephone:  (307)  777-5492 
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FAX:  (307)  777-3696 

Territories 

Guam 

Joseph  Rivera 

Acting  Director 

Bureau  of  Budget  and  Management  Research 

Office  of  the  Governor 

P.O.  Box  2950 

Agana,  Guam  96932 

Telephone:  (671)  475-9411  or  9412 

FAX:  (671)  472-2825 

Puerto  Rico 

Jose  Caballero-Mercado 

Chairman 

Puerto  Rico  Planning  Board 

Federal  Proposals  Review  Office 

Minillas  Government  Center 

P.O.  Box  41119 

San  Juan.  Puerto  Rico  00940-1119 

Telephone:  (787)  727-4444 

(787) 723-6190 

FAX:  (787)  724-3270 

Northern  Mariana  Islands 

Mr.  Alvaro  A.  Santo.  Executive  Officer 

Office  of  Management  and  Budget 

Office  of  the  Governor 

Saipan.  MP  96950 

Telephone:  (670)  664-2256 

FAX:  (670)  664-2272 

Contact  person:  Ms.  Jacoba  T.  Seman 

Federal  Programs  Coordinator 

Telephone:  (670)  664-2289 

FAX:  (670)  664-2272 

Virgin  Islands 

Nellon  Bowry 

Director,  Office  of  Management  and  Budget 

»41  Norregade  Emancipation  Garden 

Station.  Second  Floor 

Saint  Thomas.  Virgin  Islands  00802 

Please  direct  all  questions  and 
correspondence  about  intergovernmental 
review  to:  Linda  Clark,  Telephone:  (809) 
774-0750,  FAX:  (809)  776-0069. 

If  you  would  like  a  copy  of  this  list  faxed 
to  your  office,  please  call  our  publications 
office  at:  (202)  395-9068. 


*ln  accordance  with  Executive  Order 
#12372,  "Intergovernmental  Review  of 
Federal  Programs"'  this  listing  represents  the 
designated  State  Single  Points  of  Contact. 
The  jurisdictions  not  listed  no  longer 
participate  in  the  process  BUT  GRANT 
APPUCANTS  ARE  STILL  EUGIBLE  TO 
APPLY  FOR  THE  GRANT  EVEN  IF  YOUR 
STATE.  TERRITORY.  COMMONWEALTH. 
ETC  DOES  NOT  HAVE  A  ■'STATE  SINGLE 
POINT  OF  CONTACT."  STATES  WITHOUT 
"STATE  SINGLE  POINTS  OF  CONTACT- 
INCLUDE:  Alabama,  Alaska;  American 
Samoa;  Colorado;  Connecticut;  Hawaii; 
Idaho;  Kansas;  Louisiana;  Massachusetts; 
Minnesota:  Montana;  Nebraska;  New  Jersey; 
Ohio;  Oklahoma;  Oregon;  Palau; 
Pennsylvania;  South  Dakota;  Tennessee; 
Vermont;  Virginia:  and  Washington.  This  list 
is  based  on  the  most  current  information 
provided  by  the  States.  Information  on  any 
changes  or  apparent  errors  should  be 
provided  to  the  Office  of  Management  and 
Budget  and  the  State  in  question.  Changes  to 
the  list  will  only  be  made  upon  formal 
notification  by  the  State.  Also,  this  listing  is 
published  biannually  in  the  Catalogue  of 
Federal  Domestic  Assistance. 

Attachment  K.— DHHS  Regulations  Apply  to 
All  Applicants/Grantees  Under  the  Assets 
for  Independence  Demonstration  Program 
(IDA  Program) 

Title  45  of  the  Code  of  Federal  Regulations: 
Part  16 — Department  of  Grant  Appeals 

Process 
Part  74 — Administration  of  Grants  (grants 

with  subgrants  to  entities) 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 

Ehgibility  for  Financial  Assistance 
Subpart  F — Drug  Free  Workplace 

Requirements 
Part  80 — Non-Discrimination  Under 

Programs  Receiving  Federal  Assistance 

through  the  Department  of  Health  and 

Human  Services  Effectuation  of  Title  Vlp 

of  the  Civil  Rights  Act  of  1964 


Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Regulation  for  the  Administration 
and  Enforcement  of  Sections  799A  and  845 
of  the  Public  Health  Service  Act 

Part  84 — Non-discrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  Federal  Financial  Assistance 

Part  85 — Enforcement  of  Non-Chscrimination 
on  the  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  the  Department  of 
Health  and  Human  Services 

Part  86 — Non-discrimination  on  the  Basis  of 
Sex  in  Education  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance 

Part  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 
■  Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  (Federal  Register.  March  11, 
1988) 

Part  93 — New  Restrictions  on  Lobbying  Part 
100 — Intergovernmental  Review  of 
Department  of  Health  and  Human  Services 
Programs  and  Activities 

Attachment  L. — Accounting  Regulations 

The  Program  Aimouncement  states  in  Part 
n  Sections  G(l)  and  M  that  the  Accoimting 
Regulations  for  maintenance  of  the  Reserve 
Fund  to  which  partnering  financial 
Institutions  must  adhere  could  be  found  in 
this  Attachment  L. 

As  this  Program  Announcement  went  to 
press  the  subject  Accounting  Regulations 
were  still  in  clearance.  Consequently,  they 
are  not  available  for  inclusion  at  this  time: 
and  instead,  copies  of  the  Regulations,  which 
basically  conform  to  CFR  part  74.  will  be 
made  available  to  grantees  at  the  time  of 
grant  award. 

(FR  Doc.  99-31321  Filed  12-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlstratlof) 

14CFRParl11 

(Oockat  No,  FAA-1999-6622:  Notice  No.  99- 
20] 

RIN2120-AG95 

General  Rulemaking  Procedwes 

agcnCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRKO 

summary:  FAA  is  issuing  this  proposed 
rule  in  response  to  President  Clinton's 
mandate  to  Federal  agencies  to  make 
communications  with  the  public  more 
understandable.  FAA  proposes  to  revise 
and  clarify  its  rulemaking  procedures  by 
putting  them  into  plain  language  and  by 
removing  redundant  and  outdated 
material  Rulemaking  procedures  are  an 
important  way  for  the  public  to  interact 
with  FAA.  and  it  is  important  that  these 
procedures  be  easy  to  understand  and 
follow. 

DATES:  Send  your  comments  on  or 
before  January  28.  2000. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System.  U.S. 
Department  of  Transportation,  Room  PL 
401,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-1999- 
6622  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  has 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Dockets 
Office  is  on  the  plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dnis.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Byrne.  Assistant  Chief  Counsel. 
Regulations  Division.  AGC-200.  Federal 
.Aviation  Administration.  BOO 
Independence  Ave.  SW.,  Washington, 
DC  20591;  telephone:  (202)  267-3073. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  action  by  submittiag  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  also  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  ntmiber 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  dosing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incturing  expense  or 
delay.  The  proposals  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
6622.  "  The  postcard  vidll  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  bom 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http;//www. access. gpo.gov/nara 
access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue  SW., 
Washington,  DC  20591 ,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  n-2A,  Notice  of  Proposed 


Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

1.  Proposed  Substantive  Changes 

We  propose  to  revise  part  1 1  by 
eliminating  redundant  and  outdated 
information  that  is  not  necessary  to 
public  participation  in  the  rulemaking 
process.  We  also  propose  to  remove 
supplementary  iriformalion  available  on 
request  from  FAA,  such  as  internal 
delegations  of  authority.  This  change 
will  help  FAA  keep  its  procedures 
current  because  we  will  be  able  to 
change  supplementary  information  that 
is  not  critiral  to  your  participation  in 
the  rulemaking  process  without  the 
need  to  revise  Part  11. 

Because  of  the  elimination  of 
redimdant  material  from  subparts  A 
through  E.  FAA  will  fold  all  its 
rulemaking  procediires  into  one  subpart. 
A.  This  rulemaking  consolidates 
material  on  different  aspects  of  our 
regulatory  program  into  one  subpart, 
clarifying  that  there  is  really  only  one 
basic  process  the  public  must  follow  to 
interact  with  our  regulatory  program. 
We  will  eliminate  some  provisions  that 
are  obsolete.  These  changes  are 
explained  in  more  detail  in  the 
following  paragraphs.  Finally,  we  will 
update  our  list  of  information  collection 
clearance  numbers  found  in  current 
subpart  F,  now  redesignated  subpart  B. 
New  subpart  B  is  not  printed  here:  it 
will  be  included  in  the  final  version  of 
part  11. 

A.  General  Changes 

FAA  is  proposing  some  general 
changes  that  will  impact  several 
different  sections  in  the  rule. 

Petitions  for  Reconsideration  of  Final 
Bales.  We  have  removed  any  reference 
in  proposed  part  1 1  to  petitions  for 
reconsideration  of  a  final  rule.  The 
current  rule  discusses  this  procedure 
only  for  final  rules  for  the  designation 
of  controlled  airspace  and  for 
airworthiness  directives  (see  current 
§§11.73  and  11.93).  Actually,  under 
both  current  part  11  and  proposed  part 
1 1  you  may  ask  FAA  to  reconsider  any 
agency  final  rule  by  following  FAA 
rulemaking  procedures.  For  example,  if 
the  FAA  issues  a  final  rule  accompanied 
by  a  request  for  comments,  you  may 
submit  arguments  why  the  final  rule 
should  not  have  been  adopted.  If  we 
agree,  we  may  issue  another  final  rule 
repealing  or  revising  the  earlier  rule. 

In  addition,  you  may  file  a  petition  for 
rulemaking  to  repeal  or  revise  a  final 
rule  we  recently  adopted.  If  we  agree 
with  you  that  we  should  not  have 
adopted  the  final  rule,  we  may  issue 


another  final  rule  repealing  or  revising 
it.  If  you  persuade  us  that  3ie  final  rule 
was  not  reasonable  in  light  of  the 
record,  including  the  comments  we 
received,  we  may  do  this  by  issuing  an 
immediate  final  rule  to  correct  the 
problem.  If  you  provide  information  that 
we  didn't  have  before,  we  may  need  to 
preface  our  repeal  or  revision  with  an 
opportunity  for  others  to  comment. 
Petitions  for  Reconsideration  of 
Denied  Petitions.  We  have  created  a 
single,  simplified  section  to  explain 
how  to  obtain  reconsideration  of  a 
denial  of  a  petition  for  rulemaking  or 
exemption.  It  is  a  simpUfied  version  of 
the  rule  that  currently  applies  to  denials 
of  exemption  (§  11.55(d)).  You  have  to 
present  a  significant  new  fact  and  tell  us 
why  you  didn't  include  it  in  your 
original  petition.  Or  you  have  to  show 
us  how  we  made  a  significant  factual 
error  or  misapplied  a  law,  regulation,  or 
precedent  incorrectly.  If  you  can't  do 
this,  we  won't  be  able  to  accept  your 
petition  for  reconsideration. 

Rules  and  Procedures  for  Airspace 
Designation.  The  procedures  for 
designation  of  airspace  currently  in 
subpart  D  of  part  11  are  a  variation  of 
the  other  rulemaking  procedures  found 
elsewhere  in  part  11.  As  we  have  noted, 
we  propose  to  consolidate  all  o\u 
rulemaking  procedures  in  one  subpart. 
We  will  continue  to  separately  state 
other  information  specific  to  the  process 
of  designating  airspace.  For  example,  in 
new  §  11.77.  we  have  indicated  what 
information  you  must  provide  when  you 
petition  the  FAA  to  establish,  amend,  or 
revoke  an  airspace  designation.  This 
information  is  in  addition  to  what  you 
must  provide  with  any  other  petition  for 
rulemaking. 

We  have  removed  discussion  of  the 
Administrative  Procedure  Act  for 
airspace  actions,  since  it  is  the  same  as 
for  other  subparts.  We  also  removed  any 
reference  to  "orders."  since  we  no 
longer  use  them  to  designate  airspace. 
We  only  use  regulations  that  we  adopt 
using  part  11  procedures.  Also,  we  have 
removed  references  to  most  internal 
delegations.  New  part  11  would  not 
specify  time  periods  for  agency  action. 
The  FAA  will  respond  to  petitions  for 
airspace  designations  in  a  timely 
manner,  and  will  provide  a  reasonable 
time  for  you  to  submit  comments  and  to 
participate  in  any  public  meetings. 

We  nave  removed  the  reference  now 
in  S  11.65  that  says  an  interested  person 
is  entitled  to  discuss  or  confer 
informally  with  appropriate  FAA 
officials  concerning  a  proposed  action. 
This  provision  is  contrary  to  DOT  ex- 
parte  policy,  which  prohibits  non- 
public contacts  with  DOT  officials  once 
an  NPRM  has  been  issued.  Where 


discussion  of  a  proposal  is  appropriate, 
the  FAA  will  hold  an  open  public 
meeting. 

We  have  removed  the  provisions  now 
in  §  11.67  for  conducting  hearings. 
Informal  airspace  meetings  generally 
have  replaced  this  procedure.  These 
meetings  are  held  prior  to  issuing  an 
NPRM,  We  issue  a  notice  announcing 
them  in  the  Federal  Register  and  open 
them  to  the  public.  At  the  meeting,  we 
accept  oral  as  well  as  written  commei.ts. 
The  purpose  of  these  meetings  is  to 
collect  information  from  local  aviation 
users  on  the  impact  on  operations  in  the 
area  of  airspace  changes  we  are 
considering. 

Publication  of  Petitions  for 
Rulemaking.  We  have  removed  any 
reference  to  the  publication  of 
summaries  of  petitions  for  rulemaking 
forpublic  comment. 

The  FAA  no  longer  publishes  these 
summaries  because  we  do  an  initial 
screening  when  we  receive  your 
petition.  In  circumstances  where  your 
petition  does  not  meet  our  criteria  for 
action,  we  will  deny  your  petition 
without  delay.  In  deciding  whether  to 
lake  action  on  your  petition,  we 
consider:  the  inunediacy  of  the  safety  or 
security  concerns  you  raise;  their 
priority  relative  to  other  issues  we  must 
address;  and  the  resources  we  have 
available  '.o  address  these  issues.  We 
also  may  decline  to  handle  your  petition 
as  a  separate  action  if  we  are  already 
addressing  the  issues  you  raise.  For 
example,  if  we  have  tasked  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  study  the  general  subject  area 
of  your  petition,  we  may  ask  the  AIWC 
to  review  and  evaluate  your  proposed 
action  as  well. 

If  your  petition  meets  these  criteria  for 
action,  and  we  are  not  otherwise 
addressing  the  issues  you  raise,  we  will 
respond  by  issuing  a  Notice  of  Proposed 
Rulemaking  (NPRM)  no  later  than  6 
months  after  we  receive  your  petition. 
In  such  a  case,  we  invite  public 
comment  on  the  proposed  rule,  rather 
than  on  your  petition  itself 

The  FAA  no  longer  publishes 
summaries  of  denials  of  petitions  for 
rulemaking,  in  order  to  preserve 
resources  for  processing  priority 
rulemaking  actions. 

Removal  of  Delegations  We  have 
removed  almost  all  the  references  to 
internal  FAA  delegations  involving  the 
processing  of  rulemaking  actions.  A 
number  of  these  delegations  in  current 
part  11  are  no  longer  accurate.  We  will 
publish  a  separate  notice  in  the  Federal 
Register,  telling  you  who  exercises  the 
authority  of  the  Administrator  in 
rulemaking  matters.  Doing  this  by  notice 
instead  of  regulation  will  make  it  easier 


for  us  to  keep  this  information  current. 
You  can  get  this  information  from  us  at 
any  time. 

We  have  retained  some  references  to 
delegations  where  you  need  to  know 
them  to  participate  in  the  rulemaking 
process.  For  example,  the  Director  of 
Rulemaking  accepts  most  petitions  for 
rulemaking  or  exemption  on  behalf  of 
the  Administrator  Other  officials  accept 
certain  other  petitions.  These  are  shown 
in  tables  in  the  proposed  text. 

Special  Conditions.  We  have  removed 
the  discussion  of  special  conditions 
now  in  §  1 1 ,28,  The  FAA  issues  special 
conditions  when  we  find  that  the 
airworthiness  standards  for  a  proposed 
aircraft,  engine,  or  propeller  design  do 
not  contain  adequate  or  appropriate 
safety  standards,  because  of  a  novel  or 
unusual  design  feature.  The  FAA 
follows  the  same  rulemaking  procedures 
as  it  does  for  general  rules,  and  thus 
there  is  no  need  to  address  special 
condition  regulations  separately  FAA 
publishes  additional  information  in  the 
Federal  Register  notice  to  assist  you  in 
commenting  on  a  proposed  special 
condition. 

Legal  Citations.  Current  part  11 
identifies  some  types  of  rulemaking  by 
the  statutory  authority  under  which 
they  are  issued.  For  example,  subpart  D. 
which  deals  with  the  processing  of 
airspace  designations,  refers  to  them  as 
"rules  and  orders  issued  under  §  307(a) 
of  the  Federal  Aviation  Act  of  1958  "  In 
plain  language,  we  call  these  simply 
"airspace  designations."  In  addition, 
most  of  Uie  legal  citations  in  current 
part  1 1  are  out  of  date.  We  have 
removed  them  since  they  are 
unnecessary  to  understanding  the 
process.  We  will  continue  to  include  in 
the  regulatory  documents  themselves 
legal  citations  to  the  authority  under 
which  we  issue  them. 

Electronic  Filing.  The  new  rule  makes 
clear  that  we  will  accept  comments, 
petitions,  requests  for  extension  of 
comment  periods,  and  other  requests 
from  the  public  by  e-mail, 

B,  Description  of  Proposed  Sections 
Section  J I ,  I  ,■  To  what  does  this  part 

apply?  Proposed  §  11,1  states  that  the 

part  applies  to  FAA  rulemaking  actions 

covered  by  the  Administrative 

Procedure  Act  (APA), 
Section  1 1.3:  What  are  the  most 

common  kinds  of  rulemaking  actions  for 

which  FAA  follows  APA  pr«»dures? 

Proposed  §  1 1,3  lists  the  most  common 

types  of  rulemaking  actions  taken  by 

FAA  that  are  covered  by  the 

Administrative  Procedure  Act, 
Section  11.5.  Does  FAA  follow  the 

same  procedures  in  issuing  all  three 

types  of  rules?  Proposed  §115  states 
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that  FAA  follows  the  same  general 
procedures  for  all  these  types  of  ndes. 
Section  11.11:  How  does  FAA  issue 
rules?  Proposed  §  1 1  11  lists  the  types  of 
rulemaking  documents  that  FAA  issues, 
such  as  notices  of  proposed  rulemaking 
and  final  rules,  and  what  we  put  in  the 
documents. 

Section  11.13:  What  is  an  advance 
notice  of  proposed  rulemaking? 
Proposed  §  11.13  describes  an  advance 
notice  of  proposed  rulemaking. 

Section  11.15:  Are  there  other  ways 
FAA  collects  specific  rulemaking 
recommendations  before  we  issue  an 
NPRM?  Proposed  §  11.15  describes 
FAA's  use  of  the  Aviation  Rulemaking 
Advisory  Committee  and  other 
rulemaidng  advisory  committees  to  get 
advice  about  specific  rtdemaklngs. 
Section  11.17:  What  is  a  notice  of 
proposed  rulemaking?  Proposed  S  11.17 
describes  a  notice  of  proposed 
rulemaking. 

Section  11.19:  What  is  a  supplemental 
notice  of  proposed  rulemaking? 
Proposed  §11.19  describes  a 
supplemental  notice  of  proposed 
rulemaking. 

Section  11.21:  May  FAA  change  its 
regulations  without  first  issuing  an 
ANPRM  or  NPRM?  Proposed  §  11.21 
explains  the  circumstances  under  which 
FAA  may  adopt,  amend,  or  repeal 
regulations  without  first  issuing  an 
ANPRM  or  NPRM. 

Section  11.23:  What  is  a  final  rule? 

Proposed  §  11.23  describes  a  final  rule. 

Section  11.25:  What  is  a  direct  final 

rule?  Proposed  §  11.25  describes  a  direct 

final  rule. 

Section  1 1 .27:  How  does  FAA  process 
direct  final  rules?  Proposed  §  11.27 
discusses  FAA's  publication  of 
information  on  direct  final  rules  in  the 
Federal  Register  and  bow  FAA  deals 
with  adverse  comments  on  direct  final 
rules. 

Section  11.29:  What  is  a  final  rule 
with  request  for  comments?  Proposed 
§  11.29  discusses  when  FAA  might  ask 
for  comments  on  a  final  rule  for  which 
we  did  not  issue  an  NPRM. 

Section  11.31:  How  can  I  track  FAA's 
rulemaking  activities?  Proposed  §  11.31 
discusses  how  the  public  can  use  the 
docket  number  and  the  regulation 
identifier  nimiber  (RIM)  to  track  FAA's 
rulemaking  activities  in  the  Department 
of  Transportation's  Docket  Management 
System  PMS)  and  in  the  Federal 
Register. 

Section  11.33:  Does  FAA  include 
sensitive  security  information  in  the 
DMS?  Proposed  §  11.33  explains  tiiat 
FAA  removes  sensitive  security 
information  from  public  comments 
before  putting  them  in  the  DMS. 


Section  11.35:  Where  can  1  find 
information  about  an  Airworthiness 
Directive,  an  airspace  designation,  or  a 
petition  handled  in  a  region?  Proposed 
§  11.35  specifies  that  you  can  get 
information  about  rulemaking  actions 
taken  in  the  regions  by  contacting  the 
person  listed  in  the  Federal  Register 
notice  about  the  action. 

Section  11.37:  How  may  1  participate 
in  FAA's  rulemaking  process?  Proposed 
$  11.37  explains  that  you  may 
participate  in  FAA's  rulemaking  by 
filing  comments,  requesting  a  meeting.  , 
or  filing  a  petition. 

Written  Comments 

Section  11.41:  Who  may  file 
comments?  Proposed  §  11.41  explains 
that  anyone  may  file  written  comments 
about  proposals  made  in  any 
rulemaking  document  that  requests 
public  comments. 

Section  11.43:  What  information  must 
1  put  in  my  written  comments? 
Proposed  $  11.43  lists  the  information 
that  you  must  include  in  any  comments 
on  FAA's  ndemaking. 

Section  1 1  45;  Where  and  when  do  I 
file  my  comments?  Proposed  §  11.45 
addresses  the  timeframes  for  filing 
comments. 

Section  11.47:  May  I  ask  for  more  time 
to  file  my  comments?  Proposed  §  1 1.47 
explains  how  to  request  more  time  to 
file  comments. 

Public  Meetings  and  Other  Proceedings 

Section  11.51:  May  I  request  that  FAA 
hold  a  public  meeting  on  a  rulemaking 
action?  Proposed  §  11.51  explains  how 
to  request  a  public  meeting  on  a 
rulemaking  action. 

Section  11.53:  What  takes  place  at  a 
public  meeting?  Proposed  §  11.53 
explains  the  nature  of  a  public  meeting. 

Petitions  fior  Rulemaking  and  for 
Exemption 

Section  11.61:  May  I  ask  FAA  to  add, 
amend,  or  repeal  a  regulation,  or  grant 
relief  from  the  requirements  of  a  current 
regulation?  Proposed  §  11.61  explains 
that  you  may  ask  FAA  to  adopt,  amend, 
or  repeal  a  regulation,  or  grant  relief 
from  a  regulation,  by  filing  a  petition. 

Section  11.63:  Where  and  to  whom  do 
I  submit  my  petition  for  rulemaking  or 
petition  for  exemption?  Proposed 
§  11.63  provides  an  address  to  which 
you  should  send  your  petition  for 
rulemaking  or  petition  for  exemption. 
The  rule  would  no  longer  discuss  where 
to  file  petitions  for  exemption  from  the 
medical  standards  in  pari  67,  since 
exceptions  to  these  standards  are  now 
handled  by  special  issuances  imder 
§67.401. 


Section  11.72.' What  information  must 
I  include  in  my  petition  for  rulemaking? 
Proposed  §  11.71  lists  the  information 
you  must  include  in  your  petition  for 
rulemaking. 

Section  11.73:  How  does  FAA  process 
petitions  for  rulemaking?  Proposed 
§  11.73  discusses  how  FAA  handles 
petitions  for  rulemaking,  including 
under  what  circumstances  FAA  may 
dismiss  your  petition. 

Section  11.75:  Does  FAA  invite  public 
comment  on  petitions  for  rulemaking? 
Proposed  §  11.75  states  that  FAA  does 
not  invite  public  comment  on  petitions 
for  rulemaking. 

Section  11.77:  Is  there  any  additional 
information  I  must  include  in  my 
petition  for  designating  airspace? 
Proposed  §  11.77  lists  additional 
information  you  must  include  in  a 
petition  to  designate  airspace. 

Section  11.81:  What  information  must 
I  include  in  my  petition  for  an 
exemption?  Proposed  §  11.81  lists 
information  you  must  include  in  your 
petition  for  an  exemption. 

Section  13.83;  Are  exemptions  FAA 
grants  imder  this  part  valid  outside  the 
United  States'  Proposed  §  1 1.83 
explains  how  FAA  handles  exemptions 
that  you  want  to  use  outside  the  United 
States. 

Section  11.85;  Does  FAA  invite  public 
conuiient  on  petitions  for  exemption? 
Proposed  §  11.85  discusses  how  FAA 
publicizes  petitions. 

Section  11.87:  Are  there 
circumstances  under  which  FAA  may 
decide  not  to  publish  a  simunary  of  my 
petition  for  exemption?  Proposed 
§  11.87  explains  what  information  you 
must  provide  to  FAA  to  convince  us  not 
to  delay  your  petition  by  publishing  it. 

Section  11.89:  How  much  time  do  I 
have  to  submit  comments  to  FAA  on  a 
petition  for  exemption?  Proposed 
§  11.89  lists  the  amoimt  of  time  usually 
allowed  for  comments  on  a  petition  for 
exemption. 

Section  11  91:  What  information  does 
FAA  publish  when  it  grants  or  denies 
my  petition  for  exemption?  Proposed 
§  11.91  lists  what  information  FAA 
publishes  after  making  a  decision  about 
a  petition  for  exemption. 

Sect/on  11. lOlrCanlaskFAA  to 
reconsider  my  petition  for  rulemaking 
or  petition  for  exemption  if  it  is  denied? 
Proposed  §  11.101  explains  how  you  can 
request  FAA  to  reconsider  petitions  that 
we  have  denied. 

Section  11.201 — OMB  control 
numbers  assigned  pursuant  to  the 
Paperwork  Reduction  Act:  The  text  of 
this  section  will  be  updated  and  will 
appear  in  full  in  the  final  rule. 
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2.  Clearer  Regulatory  Format 

Plain  language  helps  readers  find 
requirements  quickly  and  understand 
them  easily.  To  do  that,  we  have 
reorganized  and  reworded  the 
regulation  using  plain-language 
techniques  not  usually  foimd  in  the 
Federal  Register  and  the  Code  of 
Federal  Regulations  (CFR). 

•  We  have  used  undesignated  center 
headings  to  cluster  related  sections 
within  subpart  A. 

•  We  have  shortened  sections, 
paragraphs,  and  sentences,  and  where 
possible  used  simple  words  to  speed  up 
reading  and  improve  understanding. 

•  Our  section  headings  in  the  form  of 
questions  help  direct  the  readers  to 
specific  material  they  are  interested  in. 

•  We  have  used  personal  pronouns  to 
reduce  passive  voice  and  draw  readers 
into  the  writing. 

•  We  have  used  tables  to  display 
complex  information  in  a  simple,  easy- 
to-read  format. 

3.  Rulemaking  Analyses  and 
Assessments 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866.  Regulatory 
Planning  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  benefits  of 
a  regulatory  change.  We  are  not  allowed 
to  propose  or  adopt  a  regulation  unless 
we  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  its  costs.  Our  assessment  of  this 
proposal  indicates  that  it's  economic 
impact  is  minimal.  Since  its  costs  and 
benefits  do  not  make  it  a  "significant 
regulatory  action"  as  defined  in  the 


Order,  we  have  not  prepared  a 
"regulatory  impact  analysis."  Similarly, 
we  have  not  prepared  a  "regulatory 
^  evaluation."  which  is  the  written  cost/ 
benefit  analysis  ordinarily  required  for 
all  rulemaking  proposals  under  the  DOT 
Regulatory  Policies  and  Procedures.  We 
do  not  need  to  do  the  latter  analysis 
where  the  economic  impact  of  a 
proposal  is  miniTrrflj 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  notice  does  not 
have  federalism  implications. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.]  directs  the  FAA  to 
fit  regulatory  requirements  to  the  scale 
of  the  business,  oiganizations.  and 
governmental  jurisdictions  subject  to 
the  regulation.  We  are  required  to 
determine  whether  a  proposed  or  final 
action  will  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities  "  as  defined  in  the  Act.  If  we 
find  that  the  action  will  have  a 
significant  impact,  we  must  do  a 
"regulatory  flexibility  analysis." 

Tnis  proposed  rule  clarifies  and 
revises  FAA's  general  rulemaking 
procedures  to  make  them  easier  for  the 
public  to  imderstand.  It's  economic 
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iinpact  is  minimal.  Therefore,  we  certify 
that  this  proposed  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  requires  Uiat  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collertion 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  part  11. 

International  Trade 

The  Office  of  Management  and  Budget 
directs  the  FAA  to  assess  whether  or  not 
a  regtilatory  change  would  affect 
international  trade.  We  determined  that 
the  provisions  of  this  proposed  rule 
would  have  no  impact  on  trade  for  U.S. 
firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  US.C.  1532-1538)  requires 
the  FAA  to  assess  the  effects  of  Federal 
regulatory  actions  on  state,  local,  and 
tribal  governments,  and  on  the  private 
sector  of  proposed  rules  that  contain  a 
Federal  intergoverrunental  or  private 
sector  mandate  that  exceeds  SlOO 
million  in  any  one  year.  This  action 
does  not  contain  such  a  mandate. 

Cross  Reference 

To  identify  where  we  have  relocated 
present  regulations  in  the  proposed  rule, 
the  following  cross-reference  table  is 
provided: 


Current  pait  1 1 


Subpart  A  

§11.1  AppBcaWltty 

§11.11  Docket  

§11.13  Delegation  of  authority  .. 

§11.15  Emergency  axemptiora  . 


§11.17  Direct  final  rule 
Subpart  B: 

§11.21  Scope  


Proposed  part  11 


Subparts  A-E  combined  . 
§§11  1  and  11.3. 
§§11.31  and  11.45. 
None 


Reason  (or  change 


Subparts  were  redundant. 


rule,  to  Iw  put>lisned  sepa- 


511.25  and  11.27. 


None  . 


§  1 1 .23  Initiating  nilemaKing  procedures  .... 

§  1 1 .25  Petitions  tor  rulemaking  or  exemp- 
tion. 

§  1 1 .27  Action  on  petitions  for  mlemaking 
or  exemption. 

§11.28  Action  on  special  condilions 

§  1 1.29  Notice  of  proposed  njlemaking  

§11.31  Participalion  ol  interested  persons 
in  rulemaking  procedures. 

§  1 1 .33  Additional  rulemaking  proceedings 

§11.35  Panicipation  by  Civil  Aeronautics 
Board  in  rulemaking  proceedings. 


None „ 

§  1 1  61  and  following. 

§11.61  and  folknving. 

None 

§11.11  andtolkjwing. 
§§11.41  and  11.43. 

§11,51  and  foltowlng. 
None 


Not  needed  i 

rately. 

"Unnecessary,  applied  only  to  "enemy  attack 
on  me  United  States." 


Sutsstance   included   principaJly   in   proposed 

§§11.1  tt)rougti  11.11. 
Unnecessary  language. 


Not 


CAB  lias  been  atxilislisd. 
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Current  part  1 1 


§11-37  Requests  for  informal  appearances 
Subpart  C: 

§11.41  Scope  

§11.43  Processing  of  peWioos  for  tule- 
making  or  exemption  from  parts  of  this 
chapter. 

§11.45  Issue  of  notice  of  proposed  njle- 
making. 

§11.47  Proceedings  after  notice  of  pro- 
posed njlemaklng. 

§11.49  Adoption  of  final  rules  

§  1 1 .51  Denial  of  petitkjn  for  rulemaking  .... 

§11.53  Grant  or  denial  of  exemption 

§11,55   Reconsideration   of   a   denial   or 
grant  of  exemption 
Subpart  0: 

§11.61  Scope 


Proposed  part  1 1 


None  . 
None. 
Hone  ■ 


§  1 1 .63  Filing  of  proposals  §  11 .63. 

§  1 1 .65  Issue  of  notice  o(  proposed  rule-  None  . 

making. 

§  1 1 .67  Hearings  None. 

§  1 1  69  AdoptKin  of  niles  or  orders None. 

§11.71  Exemptkxis §11.61  and  fotowing. 

§  1 1 .73  Petitions  for  rehearing  or  reconstd-  None  . 

eration  of  rules  or  orders. 
Subpart  E: 

§11.81  Scope  None. 

§11.83   Processing  of  petrltons  for  rule-  §  1 1 .61  and  following. 

making  or  exemption. 

§  1 1  87  Pnxeedings  after  notice  of  pnj-  None 

posed  rulemaking. 

§  1 1 .89  Adoption  of  final  rules  |  None 

§11.91  Grant  or  denial  of  exemptkwi j  None 

§11.93    Petitions   tor    reconsideration   of  None 

Subpart  F Subpart  B 

§11.101  0MB  control  numbers  assigned    §11.201. 
pursuant  to  the  Papervvork  Reduction  Act 


Para,  (a)  to  §11.45. 


Para.  (b>— none 

None 

None 

None 

§11.101. 


None  . 


Reason  for  cfxange 
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Procedure  no  k>r>ger  availabto. 

Delegations  not  needed  in  rule,  to  be  pub- 
lished separately. 
Unnecessary,  internal  procedure. 


Delegations  not  needed  in  mie.  to  be  pub- 
lished separately. 


Internal  procedures. 

Internal  procedures  and  delegatioos. 

Internal  procedures 

Internal  procedures 


Consolidated:   delegations   to   be   published 
separately 

ConsolkJated:   delegations   to   be   published 

separately. 
Replaced  with  informal  meetings. 
Consolidated  and  simplified  in  one  subpart. 

Specific  procedures  unnecessary. 
ConsolkJated. 

internal  procedures 

Internal  procedures. 
Internal  procedures. 
Specific  procedures  unnecessary. 

Updated  and  redesignated. 


List  of  Subjects  in  14  CFR  Part  11 

Administiative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Administration  Aviation 
proposes  to  amend  chapter  1  of  title  14, 
Code  of  Federal  Regulations  as  follows: 

1  Revise  part  11  to  read  as  follows: 

PART  11— GENERAL  RULEMAKING 
PROCEDURES 

Subpart  A — Rulemaking  Procedures 

General 

Sec 

11.1     To  what  does  this  part  apply? 

11.3    What  are  the  most  common  kinds  of 

rulemaking  actions  for  which  FAA 

follows  APA  procedures? 
11.5    Does  FAA  follow  the  same  procedures 

in  issuing  all  three  types  of  rules? 
11.11     How  does  FAA  issue  rules? 


11.13    What  is  an  advanced  notice  of 

proposed  rulemaking? 
11.15     Are  there  other  ways  FAA  collects 

specific  rulemaking  recommendations 

before  we  issue  an  ^4PRM? 
11.17    What  is  a  notice  of  proposed 

rulemaking? 
11.19    What  is  a  supplemental  notice  of 

proposed  rulemaking? 
11.21     May  FAA  change  its  regulations 

without  first  issuing  an  ANPRM  or 

NPRM? 
1 1.23    What  is  a  final  rule? 
11.25    What  is  a  direct  final  rule? 
1 1.27    How  does  FAA  process  direct  final 

rules? 
1 1 .29    What  is  a  final  rule  with  request  for 

comments? 
11.31    How  can  I  track  FAA's  rulemaking 

activities? 
11.33    Does  FAA  include  sensitive  security- 
information  in  the  DMS? 
11.35    Where  can  I  find  information  about 

an  Airworthiness  DirecUve,  an  airspace 

designation,  or  a  petition  handled  in  a 

region? 
11.37     How  may  I  participate  in  FAA's 

rulemaking  process? 


Written  Comments 

11.41     Who  may  file  comments? 

11.43     What  information  must  I  put  in  my 

written  comments? 
11.45    Where  and  when  do  I  file  my 

comments? 
1 1 .47    May  I  ask  for  more  time  to  file  my 

comments? 

Public  Meetings  and  Other  Proceedings 

11.51     May  1  request  that  FAA  hold  a  public 

meeting  on  a  rulemaking  action? 
11.53     What  takes  place  at  a  public  meeting? 

Petitions  for  Rulemaking  and  for  Exemption 

11.61     May  I  ask  FAA  to  adopt,  amend,  or 

appeal  a  regulation,  or  grant  relief  from 

the  requirements  of  a  current  regulation? 
11.63    Where  and  to  whom  do  I  submit  my 

petition  for  rulemaking  or  petition  for 

exemption? 
11.71     What  information  must  I  include  in 

my  petition  for  rulemaking? 
11.73     How  does  FAA  process  petiUons  for 

rulemaking? 
11.75     Does  FAA  invite  public  comment  on 

petiUons  for  rulemaking? 


11.77    Is  there  any  addiUonal  information  1 

must  include  in  my  petition  for 

designating  airspace? 
11.81     What  information  must  I  include  in 

my  petition  for  an  exemption? 
1 1 .83    Are  exemptions  FAA  grants  under 

this  part  valid  outside  the  United  States? 
1 1 .85    Does  FAA  invite  public  comment  on 

petitions  for  exemption? 
11.87    Are  there  circumstances  in  which 

FAA  may  decide  not  to  publish  a 

summary  of  my  petition  for  exemption? 
1 1 .89    How  much  time  do  I  have  to  submit 

comments  to  FAA  on  a  petition  for 

exemption? 
1 1.91    What  information  does  FAA  publish 

when  it  grants  or  denies  my  petition  for 

exemption? 
11  101     Can  1  ask  FAA  to  reconsider  my 

petition  for  rulemaking  or  petition  for 

exemption  if  it  is  denied? 

Subpart  B— Paperwork  Reduction  Act 
Control  Number* 

11.201    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 
Authority:  49  U.S.C.  106(g).  40101,  40103, 

40105,  40109.  40113.  44110,  44502.  44701- 

44702.  44711,  and  46102. 

Subpart  A — Rulemaking  Procedures 
General 

$11.1    To  what  does  ttile  part  apply? 

This  part  applies  to  the  issuance, 
amendment,  and  repeal  of  any 
regulation  for  which  FAA  ("we") 
follows  public  rulemaking  procedures 
under  the  Administrative  Procedme  Act 
("APA")  (5  U.S.C.  553). 

§  1 1 .3    What  are  the  most  common  kinds  of 
rulemaking  actions  for  which  FAA  follows 
APA  procadurss? 

(a)  FAA  follows  APA  procediues  for 
three  major  types  of  rules: 

(1)  Rules  found  in  the  Code  of  Federal 
Regulations: 

(2)  Airworthiness  directives  issued 
under  part  39  of  this  chapter:  and 

(3)  Airspace  Designations  issued 
under  various  parts  of  this  chapter. 

(b)  You  will  also  find  procedures  in 
this  part  to  petition  FAA  for  an 
exemption  from  a  current  regulation. 
These  procedtues  are  modeled  on  the 
public  rulemaking  procedures  of  the 
APA. 

$11.5    Does  FAA  follow  the  same 
procedures  In  Issuing  all  three  types  of 
rules? 

Yes.  In  general,  FAA  follows  the  same 
procedures  for  all  three  rule  types. 
There  are  some  differences  as  to  which 
FAA  ofGcial  has  authority  to  issue  each 
type,  and  where  you  send  petitions  for 
the  FAA  to  adopt,  amend,  or  repeal  each 
type.  Assiune  that  the  procedures  in  this 


subpart  apply  to  all  three  types,  except 
where  we  specify  otherwise. 

$11,11     How  does  FAA  Issue  rules? 

(a)  FAA  uses  APA  nilemaking 
pnx^diues  to  adopt,  amend,  or  repeal 
regulations.  To  propose  or  adopt 
changes  to  a  regulation,  FAA  may  issue 
one  or  more  of  the  following  documents 
We  pubhsh  these  rulemaking 
documents  in  the  Federal  Register 
imless  we  name  and  personally  serve  a 
copy  of  a  rule  on  every  person  subject 
to  it. 

(1)  An  advance  notice  of  proposed 
rulemaking  (ANPRM). 

(2)  A  notice  of  proposed  rulemaking 
(NPRM). 

(3)  A  supplemental  notice  of  proposed 
rulemaking. 

(4)  A  final  rule. 

(5)  A  direct  final  nJe. 

(6)  A  final  rule  with  request  for 
comments. 

(b)  Each  of  the  rulemaking  documents 
in  paragraph  (a)  of  this  section  generally 
contains  the  following  information: 

(1)  The  topic  involved  in  the 
rulemaking  dociunent. 

(2)  FAA's  legal  authority  for  issuing 
the  rulemaking  document. 

(3)  How  interested  persons  may 
participate  in  the  rulemaking 
proceeding  (for  example,  by  filing 
\vritten  comments  or  making  oral 
presentations). 

(4)  Whom  to  call  if  you  have 
questions  about  the  rulemaking 
document. 

(5)  The  date,  time,  and  place  of  any 
public  meetings  FAA  will  hold  to 
discuss  the  rulemaking  document 

(6)  The  docket  nimiber  and  regulation 
identifier  number  (RIN)  for  the 
rulemaking  proceeding. 

$11.13    What  is  an  advance  notice  of 
proposed  rulemaking? 

An  advance  notice  of  proposed 
rulemaking  (ANPRM)  tells  the  pubUc 
that  FAA  is  considering  an  area  for 
rulemaking  and  requests  written 
comments  on  the  appropriate  scope  of 
the  rulemaking  or  on  specific  topics.  An 
advance  notice  of  proposed  rulemaking 
may  or  may  not  include  the  text  of 
potential  changes  to  a  regulation. 

$11.15    Are  there  other  ways  FAA  collects 
specific  rulemaking  recommendations 
twtore  we  issue  an  NPRM? 

Yes.  The  FAA  obtains  advice  and 
recommendations  fiom  rulemaking 
advisory  conunittees.  The  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  is  a  formal  standing  committee 
comprised  of  representatives  of  aviation 
associations  and  industry.  In  conducting 
its  activities,  ARAC  compUes  with  the 
Federal  Advisorv  Oimmittee  Act  and 


the  direction  of  the  FAA.  We  task  ARAC 
with  providing  us  with  recommended 
rulemaking  actions  dealing  with  specific 
areas  and  problems.  If  we  accept  an 
ARAC  recommendation  to  change  an 
FAA  rule,  we  ordinarily  publish  an 
NPRM  using  the  procedures  in  this  part. 
The  FAA  may  establish  other 
rulemaking  advisory  committees  as 
needed  to  focus  on  specific  issues  for  a 
limited  period  of  time. 

$11.17    What  is  a  notk»  of  proposed 
rulemaking? 

A  notice  of  proposed  rulemaking 
(NPRM)  proposes  FAA's  specific 
regulatory  changes  for  public  comment 
and  contains  supporting  information.  It 
includes  proposed  regulatory  text. 

$11.19    What  Is  a  supplenwcilal  notice  o( 
proposed  rulemaking? 

On  occasion.  FAA  may  decide  that  it 
needs  more  information  on  an  issue,  or 
that  we  should  take  a  different  approach 
than  we  proposed.  Also,  we  may  want 
to  follow  a  conuneoter's  suggestion  that 
goes  beyond  the  scope  of  the  original 
proposed  rule.  In  these  cases,  FAA  may 
issue  a  supplemental  notice  to  give  the 
public  an  opportimity  to  comment 
fiuther  or  to  give  us  more  information. 

$11,21    May  FAA  change  Its  regulstions 
wittKMJt  first  Issuing  an  ANPRM  or  NPRM? 

FAA  may  adopt,  amend,  or  repeal 
regulations  without  first  issuing  an 
ANPRM  or  NPRM  in  the  foUovring 
situations: 

(a)  We  may  issue  a  final  nJe  without 
first  requesting  public  comment  if,  for 
good  cause,  we  find  that  a  notice  of 
proposed  rulemaking  is  impracticable, 
tmnecessary.  or  contrary  to  the  public 
interest.  We  place  that  finding  and  a 
brief  statement  of  the  reasons  for  it  in 
the  final  rule.  FAA  calls  these  rules 

"immediately  adopted"  rules.  For 
example,  we  may  issue  such  a  final  rule 
in  response  to  a  safety  emergency. 

(b)  If  an  NPRM  would  be  tumecessarv 
because  we  do  not  expect  to  receive 
adverse  comment,  we  may  issue  a  direct 
final  rule. 

$11,23    What  Is  s  final  ruls? 

A  final  rule  sets  out  new  or  revised 
requirements  and  their  effective  date.  It 
also  may  remove  requirements.  When 
preceded  by  an  NPRM,  a  final  rule  will 
also  identify  significant  substantive 
issues  raised  by  commenters  in  response 
to  the  NPRM  and  give  the  agency's 
response. 

$11,25    What  Is  a  diract  final  nils? 

A  direct  final  rule  is  a  final  ruJe  that 
will  take  effect  on  a  specified  date 
unless  FAA  receives  an  adverse 
comment  or  notice  of  intent  to  file  an 
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adverse  comment  within  the  comment 
period — generally  60  days  after  the 
direct  final  rule  is  published  in  the 
Federal  Register.  An  adverse  conuneni 
explains  why  a  rule  would  be 
inappropriate,  or  would  be  ineffective  or 
unacceptable  without  a  change.  It  may 
challenge  the  rule's  underlying  premise 
or  approach.  Under  the  direct  final  rule 
process,  we  do  not  consider  the 
following  types  of  comments  to  be 
adverse: 

(a)  A  comment  recommending 
another  rule  change,  in  addition  to  the 
change  in  the  direct  final  rule  at  issue. 
We  consider  the  comment  adverse, 
however,  if  the  commenter  states  why 
the  direct  final  rule  would  be  ineffective 
without  the  change. 

(b)  A  hivolous  or  insubstantial 
comment. 

}  1 1 J7    How  doe*  F AA  process  direct  final 
nilM? 

(a)  We  will  publish  a  confirmation 
document  in  the  Federal  Register, 
generally  within  15  days  after  the 
comment  period  closes,  if  we  have  not 
received  an  adverse  comment  or  notice 
of  intent  to  file  an  adverse  comment. 
The  confinnatico  docimient  tells  the 
public  the  elective  date  of  the  rule. 

(b)  If  we  receive  an  adverse  conunent 
or  notice  of  intent  to  file  an  adverse 
comment,  we  will  advise  the  public  by 
publishing  a  document  in  the  Federal 
Register  before  the  effective  date  of  the 
direct  final  rule.  This  document  will 
withdraw  the  direct  final  rule  in  whole 
or  in  part.  If  we  withdraw  a  direct  final 
rule  because  of  an  adverse  comment,  we 
may  incorporate  the  commenter's 
recommendation  into  another  direct 
final  rule  or  may  publish  a  notice  of 
proposed  rulemaking. 

{11.29    What  Is  s  final  ml*  witti  request  for 
comments? 

The  FAA  usually  issues  a  final  rule 
with  request  for  comments  when  we 
issue  an  immediately  adopted  final  rule. 
We  invite  comments  on  an  immediately 
adopted  final  rule  only  if  we  think  that 
we  will  receive  useful  information.  We 
would  not  invite  comments,  for 
example,  when  we  are  just  making  an 
editorial  clarification  or  correction. 

{ 11 .31     How  can  I  track  FAA's  rulamaUng 
activities? 

The  following  identifying  numbers 
allow  you  to  track  FAA's  rulemaking 
activities: 

(a)  Docket  number.  We  assign  an 
identifying  number,  called  a  docket 
number,  to  each  rulemaking  proceeding. 
Each  rulemaking  document  that  FAA 
issues  in  a  particular  rulemaking 
proceeding  will  display  the  same  docket 


number.  This  number  allows  you  to  do 
the  following: 

(1)  Associate  related  documents  that 
appear  in  the  Federal  Register. 

(2)  Search  DOT'S  Docket  Management 
System  (DMS)  for  information  on  some 
nilemaking  proceedings — including 
notices  of  proposed  rulemaking,  public 
comments,  appeals,  records  of 
additional  rulemaking  proceedings  and 
final  rules.  The  DMS  does  not  contain 
information  on  Airworthiness  Directives 
or  Airspace  Actions.  There  are  two  ways 
you  can  search  the  DMS: 

(i)  Visit  the  public  docket  room  and 
review  and  copy  any  docketed  materials 
during  regular  business  hours.  The  fXDT 
Docket  Management  System  is  located 
at  the  U.S.  Department  of 
Transportation,  Plaza  Level  401,  400  7th 
Street,  SW,  Washington.  DC  20590- 
OOOl. 

(ii)  View  and  download  docketed 
materials  through  the  Internet  at  http:/ 
/dms.dot.gov. 

(b)  Regulation  identifier  number.  DOT 
publishes  a  semiannual  agenda  of  all 
current  and  projected  DOT  rulemakings, 
reviews  of  existing  regulations,  and 
completed  actions.  This  semiannual 
agenda  appears  in  the  Unified  Agenda 
of  Federal  Regulations  which  is 
published  in  the  Federal  Register  in 
April  and  October  of  each  year.  The 
semiannual  agenda  tells  the  public 
about  DOT'S— including  FAA's— 
regulatory  activities.  DOT  assigns  a 
regulation  identifier  number  (RIN)  to 
each  individual  rulemaking  proceeding 
in  the  semiannual  agenda.  This  number- 
appears  on  all  rulemaking  documents 
published  in  the  Federal  Register  and 
makes  it  easy  for  you  to  track  those 
rulemaking  proceedings  in  both  the 
Federal  Register  and  the  semiannual 
regulatory  agenda  itself. 

}  1 1 .33    Does  FAA  Include  sensHlve 
sacurlty  Information  In  the  DMS? 

No.  For  proposed  rule  changes 
involving  civil  aviation  security,  FAA 
reviews  conmients  as  we  receive  them. 
If  we  find  that  a  comment  contains 
sensitive  security  information,  we 
remove  that  information  before  placing 
the  coirunent  in  the  docket. 

{11.35    Where  can  I  flr<d  information  about 
an  Alrworttilness  Directive,  an  airspace 
designation,  or  a  petition  handled  In  a 
region? 

To  get  information  about  nUemaking 
actions  undertaken  in  FAA's  regions, 
contact  the  person  listed  under  FOR 
FURTHER  MFORtMTION  COtlTACT  in  the 
Federal  Register  doctunent  about  the 
action. 


}11J7    How  may  I  participate  In  FAA'S 
rulemaking  process? 

You  may  participate  in  FAA's 
rulemaking  process  by  doing  any  of  the 
following: 

(a)  File  written  comments  on  any 
rulemaking  document  that  asks  for 
comments,  including  an  advance  notice 
of  proposed  rulemaking,  notice  of 
proposed  rulemaking,  direct  final  rule, 
or  a  final  rule  with  request  for 
comments. 

(b)  Ask  that  we  hold  a  public  meeting 
on  emy  rulemaking,  and  participate  in 
any  public  meeting  that  we  hold. 

(c)  File  a  petition  for  rulemaking  that 
asks  us  to  adopt,  amend,  or  repeal  a 
regulation. 

(d)  File  an  appeal  that  asks  us  to 
reexamine  our  decision  to  issue  all  or 
part  of  a  final  rule  or  direct  final  rule. 

Written  Comments 

11141    Who  may  file  comments? 

Anyone  may  file  written  comments 
about  proposals  and  final  rules  that 
request  public  comments. 

{ 1 1 .43    What  Information  must  I  put  In  my 
written  comments? 

Your  comments  must  be  in  English 
and  must  contain  the  following: 

(a)  The  docket  number  of  the 
rulemaking  document  you  are 
commenting  on.  clearly  set  out  at  the 
beginning  of  your  comments. 

(b)  Your  name,  mailing  address,  and. 
if  you  wish,  other  contact  information, 
such  as  a  fax  number,  telephone 
number,  or  e-mail  address. 

(c)  Information,  views,  or  arguments 
that  follow  the  instructions  for 
participation  that  appear  in  the 
rulemaking  document  on  which  you  are 
commenting. 

(d)  All  available  material  that  is 
relevant  to  any  statement  of  fact  in  your 
comments. 

(e)  The  document  title  and  page 
number  of  any  material  that  you 
reference  in  your  comments. 

{11.45    Where  and  when  do  I  fils  my 
comments? 

(a)  Send  your  comments  to  the 
location  specified  in  the  rulemaking 
document  on  which  you  are 
commenting.  If  you  are  asked  to  send 
your  comments  to  the  Docket 
Management  System,  you  may  send 
them  in  either  of  the  following  ways: 

(1)  By  mail  to;  U.S.  Department  nf 
Transportation.  Docket  Management 
System  400  7th  Street.  SW.,  Plaza 
Level  401.  Washington.  E)C  20591. 

(2)  Through  the  Internet  to  http:// 
dms.dot.gov. 

(b)  Make  sure  that  your  comments 
reach  us  by  the  deadUne  set  out  in  the 


rulemaking  document  on  which  you  are 
commenting.  We  will  consider  late-filed 
comments  to  the  extent  possible  only  if 
they  do  not  significantly  delay  the 
rulemaking  process. 

(c)  We  may  reject  your  paper  or 
electronic  comments  if  they  are 
frivolous,  abusive,  or  repetitious.  We 
may  reject  conunents  you  file 
electronically  if  you  do  not  follow  the 
electronic  filing  instructions  at  the 
website. 

{11.47    May  I  ask  for  mors  Ume  to  rile  my 
comments? 

Yes.  If  FAA  grants  your  request  for 
more  time  to  file  comments,  we  grant  all 
persons  the  same  amount  of  time.  We 
will  notify  the  public  of  the  extension 
by  a  document  in  the  Federal  Register. 
If  FAA  denies  your  request,  we  w^ill 
notify  you  of  the  denial.  To  ask  for  more 
time,  you  must  file  a  written  or 
electronic  request  for  extension  at  least 
ten  days  before  the  end  of  the  comment 
period.  Your  letter  or  message  must: 

(a)  Show  the  docket  number  of  the 
rule  at  the  top  of  the  first  page. 


(b)  Begin  by  stating  that  you  are 
requesting  an  extension  of  the  comment 
period. 

(c)  Show  that  you  have  good  cause  for 
the  extension  and  that  an  extension  is 
in  the  public  interest. 

(d)  Send  your  request  to  the  address 
specified  for  comments  in  the 
rulemaking  document  that  you  wish  to 
comment  on. 

Public  Meetings  and  Other  Proceedings 

{11.51     May  I  request  that  FAA  hold  a 
public  meeting  on  a  rulemaking  action? 

Yes.  You  may  request  that  we  hold  a 
public  meeting.  FAA  holds  a  public 
meeting  when  we  think  that  we  need 
more  than  wmtten  comments  to  make  a 
fully  informed  decision.  You  should 
submit  your  request  in  writing  to  the 
address  specified  for  comments  in  the 
rulemaking  document  that  you  wish  to 
comment  on.  Specify  at  the  top  of  your 
letter  or  message  that  you  are  requesting 
that  the  agency  hold  a  public  meeting. 
Submit  your  request  no  later  than  30 
days  after  our  rulemaking  notice.  If  we 
find  that  we  have  good  cause  for  a 


meeting  we  will  notify  you  and  publish 
a  notice  of  the  meeting  "in  the  Federal 
Register. 

{11.53    What  take*  plac*  at  a  public 
meeting? 

A  public  meeting  is  a  non-adversarial, 
fact-finding  proceeding  conducted  by  an 
FAA  representative  Public  meetings  are 
announced  in  the  Federal  Register.  We 
invite  interested  persons  to  attend  and 
to  present  their  views  to  the  agency  on 
specific  issues.  There  are  no  formal 
pleadings  and  no  adverse  parties,  and 
any  regulation  issued  afterward  is  not 
necessarily  based  exclusively  on  the 
record  of  the  meeting.  Sections  556  and 
557  of  the  Administrative  Procedure  Act 
(5  use.  556  and  557)  do  not  apply  to 
public  meetings  under  this  part 

Petitions  for  Rulemaking  and  for 
Exemption 

{11.61  May  I  ask  FAA  to  adopt,  amend,  or 
repeal  a  regulation,  or  grant  relief  from  the 
requirements  of  a  current  regulation? 

Yes. 


If  you  want . 


Then  yoo  must  submit . 


(a)  To  adopt,  amend,  or  repeal  a  regulation  /^ 


petition  for  mlemaking. 


(b)  Relief  from  the  requirements  of  a  current  regulation a  petition  for  exemption. 


mV^UMo*nt7rS;,m.°.:nTS;2:ti^on  to"  T^f^  *"  P"^?"^  '='  "'"^  '«^™         ""  ^^^  "'^^"^^  submissions,  send 

exemplton?      """""""^  "  f^'""  ^'  for  petiOons  pertaimng  to  parts  39  and  one  original  to  the  following  electronic 

f^lF^rn.^-rc  K  J  139  of  this  chapter,  or  alrspace  address,  except  as  provided  in 

la)  For  paper  submissions,  send  one  designations:  Federal  Aviation  naraoranh  fri  nf  tt,ic  c.>^™  f       ^.- 

original  signed  and  two  copies  of  your  Adm^istration.  Office  of  Rulemaking  l^^^  to  plS^  S^d  139  ofZ"' 

petiUon  for  rulemaking  or  exemption  to  (ARM-1).  BOO  ^dependence  Avenue  rhrnC^rai£!^„  L         h 

the  following  postal  address,  except  as  SW.  Washington,  DC  20591.  chapter,  or  airspace  designations: 

Send  your ...  j^ 

(1)  Petition  for  nilemaking  t^  pe  Announced 

<2)  Petition  for  exemption ^        To  Be  Announced. 

(c)  For  petitions  pertaining  to  parts  39  and  139  of  this  chapter,  or  airspace  designations  submit  one  original  signed 
and  two  copies  of  your  petition  for  rulemaking  or  petiUon  for  exemption  to  the  following  offices: 

Send  your  petitions  concerning  ...  To  ttie  . 

(1)  Part  39:  Ainworthiness  Directives  Certification  Directorate  having  airworthiness  responsibility  for  the  prod- 

uct  involved. 

(2)  Part  139:  Certification  of  Airports Appropriate  FAA  airport  field  office  in  whose  area  the  petitioner  pro- 

^^  poses  to  estat)lish  or  has  established  its  airport 

(3)  Class  D  or  E  airspace  designation Manager  of  the  Air  Traffic  Division  in  the  FAA  region  involved. 

(4)  Any  other  airspace  designation Associate  Administrator  for  Air  Traffic  (ATS-1),  Federal  Aviation  A*™n- 

^^^     istration.  800  Independence  Avenue.  SW,  Washington.  DC  20S91 
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1 1 1 .71    What  Information  muat  I  Includa  In 
my  palttion  far  rulamaMng? 

(a)  You  must  include  the  following 
information  in  your  petition  for 
rulemaking: 

(1)  Your  name  and  mailing  address 
and,  if  you  wish,  other  contact 
information  such  as  a  fax  number, 
telephone  number,  or  e-mail  address. 

(2)  An  explanation  of  your  proposed 
action  and  its  purpose, 

(3)  The  language  you  propose  for  a 
new  or  amended  rule,  or  the  language 
you  would  remove  hom  a  cxurent  rule. 

(4)  An  explanation  of  why  your 
proposed  action  would  be  in  the  public 
interest. 

(5)  Information  and  arguments  that 
support  your  proposed  action,  including 
relevant  technical  and  scientific  data 
available  to  you. 

(6)  Any  specific  facts  or 
circumstances  that  support  or 
demonstrate  the  need  for  the  action  you 
propose. 

(b)  In  the  process  of  considering  your 
petition,  we  may  ask  that  you  provide 
information  or  data  available  to  you 
about  the  following: 

(1)  The  costs  and  benefits  of  your 
proposed  action  to  society  in  general, 
and  identifiable  groups  within  society 
in  particular. 

(2)  The  regulatory  burden  of  your 
proposed  action  on  small  businesses, 
small  organizations,  small  governmental 
jurisdictions,  and  Indian  tribes. 

(3)  The  recordkeeping  and  reporting 
burdens  of  your  proposed  action  and 
whom  they  would  affect. 

(4)  The  effect  of  your  proposed  action 
on  the  quality  of  the  natural  and  social 
environments. 

{ 11 .73    How  does  F AA  procau  patttloni 
tor  rulemaking? 

The  FAA  may  respond  to  your 
petition  for  rulemaldng  in  one  of  the 
following  ways: 

(a)  If  we  determine  that  your  petition 
justifies  our  taking  the  action  you 
suggest,  we  may  issue  an  NPRM  or 
ANPRM.  We  will  do  so  no  later  than  6 
months  after  the  date  we  receive  your 
petition.  In  making  our  decision,  we 
consider: 

(1)  The  immediacy  of  the  safety  or 
security  concerns  you  raise; 

(2)  The  priority  of  other  issues  the 
FAA  must  deal  vnth;  and 

(3)  The  resources  we  have  available  to 
address  these  issues. 

(b)  We  may  dismiss  your  petition  for 
rulemaking  in  the  following 
circtunstances : 

(1)  If  we  already  have  issued  an 
ANPRM  or  NPRM  on  the  subject  matter 
of  your  petition,  we  will  consider  your 
arguments  for  a  rule  change  as  a 


comment  in  connection  with  the 
rulemaking  proceeding.  We  will  not 
treat  your  petition  as  a  separate  action. 

(2)  If  we  already  have  begim  a 
rulemaking  project  in  the  subject  area  of 
your  petition,  we  will  consider  your 
comments  and  arguments  for  a  rule 
change  as  part  of  that  project.  We  will 
not  treat  your  petition  as  a  separate 
action. 

(3)  If  we  have  tasked  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  study  the  general  subject  area 
of  your  petition,  we  may  ask  the  ARAC 
to  review  and  evalttate  your  proposed 
action.  We  will  not  treat  your  petition 
as  a  separate  action. 

(4)  If  we  determine  that  the  issues  you 
identify  in  your  petition  may  have  merit 
but  do  not  address  an  immediate  safety 
concern  or  cannot  be  addressed  because 
of  other  priorities  and  resource 
constraints,  we  may  dismiss  your 
petition. 

1 1 1 .7S    Doa*  FAA  InvKa  public  comment 
on  patttloru  tor  rulamaking? 

Generally,  FAA  does  not  invite  public 
conunent  on  petitions  for  rulemaking. 

1 11 .77  Is  thara  any  additional  Informatiofl 
I  muat  include  in  my  petition  tor  designating 
airapaca? 

In  petitions  asking  FAA  to  establish, 
amend,  or  repeal  a  designation  of 
airspace,  including  special  use  airspace, 
you  must  include  all  the  information 
specified  by  §  11.7]  and  also: 

(a)  The  location  and  a  description  of 
the  airspace  you  want  assigned  or 
designated: 

(bj  A  complete  description  of  the 
activity  or  use  to  be  made  of  that 
airspace,  including  a  detailed 
description  of  the  type,  volume, 
duration,  time,  and  place  of  the 
operations  to  be  conducted  in  the  area; 

(cj  A  description  of  the  air  navigation, 
air  traffic  control,  surveillance,  and 
communication  facilities  available  and 
to  be  provided  if  we  grant  the 
designation;  and 

(d)  The  name  and  location  of  the 
agency,  office,  facility,  or  person  who 
would  have  authority  to  permit  the  use 
of  the  airspace  when  it  was  not  in  use 
for  the  plumose  to  which  you  want  it 
assigned. 

f  1 1 .81  What  Information  must  I  Include  in 
my  petition  for  an  exemption? 

You  must  include  the  following 
information  in  your  petition  for  an 
exemption. 

(aj  Your  name  and  mailing  address 
and,  if  you  wish,  other  contact 
information  such  as  a  fax  number, 
telephone  number,  or  e-mail  address. 


(b)  The  specific  section  or  sections  of 
14  CFR  from  which  you  seek  an 
exemption. 

(c)  The  extent  of  relief  you  seek,  and 
the  reason  you  seek  the  relief. 

(d)  The  reasons  why  granting  your 
request  would  be  in  the  public  interest; 
that  is,  how  it  would  benefit  the  public 
as  a  whole. 

(e)  The  reasons  why  granting  the 
exemption  would  not  adversely  affect 
safety,  or  how  the  exemption  would 
provide  a  level  of  safety  at  least  equal 
to  that  provided  by  the  rule  from  which 
you  seek  the  exemption. 

(f)  Any  additional  information,  views 
or  arguments  available  to  support  your 
request,  and 

(g)  A  summary  we  can  publish  in  the 
Federal  Register,  stating: 

(1)  The  rule  from  which  you  seek  the 
exemption;  and 

(2)  A  brief  description  of  the  nature  of 
the  exemption  you  seek. 

(h)  Whether  you  want  to  exercise  the 
privileges  of  your  exemption  outside  the 
United  States. 

}  11  .S3  Are  examptlona  FAA  granta  under 
this  part  valid  outsida  tha  United  States? 

No.  Exemptions  FAA  issues  under 
this  part  normally  do  not  apply  outside 
the  United  States.  If  you  want  to  be  able 
to  use  your  exemption  outside  the 
United  States,  you  must  request  this 
when  you  petition  for  relief.  We  will 
verify  whether  operating  under  the 
exemption  would  be  in  compliance  with 
the  standards  of  the  International  Civil 
Aviation  Organization  (ICAO).  If  it 
would  not,  but  we  still  believe  it  would 
be  in  the  pubUc  interest  to  allow  you  to 
do  so,  we  will  file  a  difference  with 
ICAO 

f11.es    Doea  FAA  Invite  public  comment 
on  pattUona  tor  axamption? 

Yes.  FAA  publishes  information  about 
petitions  for  exemption  in  the  Federal 
Register.  The  information  includes: 

(a)  The  docket  number  of  the  petition; 

(b)  The  citation  to  the  rule  or  rules 
from  which  the  petitioner  requested 
relief: 

(c)  The  name  of  the  petitioner; 

(d)  The  petitioner's  summary  of  the 
action  requested  and  the  reasons  for 
requesting  it;  and 

(e)  A  request  for  comments  to  assist 
FAA  in  evaluating  the  petition. 

S 1 1 .87  Are  thara  circumatancas  In  which 
FAA  may  decide  not  to  publish  a  aummary 
of  my  petition  for  exemption? 

The  FAA  may  not  publish  a  summary 
of  your  petition  for  exemption  and 
request  comments  if  you  present  or  we 
find  good  cause  why  we  should  not 
delay  action  on  your  petition.  The 
factors  we  consider  in  deciding  not  to 
request  comment  include: 


(a)  Whether  granting  your  petition 
would  set  a  precedent. 

(b)  Whether  the  relief  requested  is 
identical  to  exemptions  granted 
previously. 

(c)  Whether  our  delaying  action  on 
your  petition  would  affect  you 
adversely. 

(d)  Whether  you  filed  your  petition  in 
a  timely  manner. 

§  11 .89    How  much  time  do  I  have  to  submit 
comments  to  FAA  on  a  petition  for 
exemption? 

The  FAA  states  the  specific  time 
allowed  for  comments  in  the  Federal 
Register  notice  about  the  petition.  We 
usually  allow  20  days  to  comment  on  a 
petition  for  exemption. 

§11.91     What  Intormation  does  FAA 
publish  when  it  grants  or  denies  my  petition 
for  exemption? 

When  FAA  grants  or  denies  yoiu- 
petition  for  exemption,  we  publish  a 


summary  in  the  Federal  Register  that 
includes: 

(a)  The  docket  nimiber  of  your 
petition; 

(b)  Your  name; 

(c)  The  citation  to  the  rules  you 
wanted  to  change,  or  from  which  you 
requested  relief; 

(d)  A  brief  description  of  the  general 
nature  of  the  change  or  relief  requested; 

(e)  Whether  FAA  granted  or  denied 
the  request; 

(f)  The  date  of  FAA's  decision;  and 

(g)  An  exemption  number. 

§11.101     Can  I  ask  FAA  to  reconsider  my 
petition  for  rulamaking  or  petition  for 
exemption  if  It  la  denied? 

Yes.  You  may  petition  FAA  to 
reconsider  your  petition  denial.  You 
must  submit  your  request  to  the  address 
to  which  you  sent  your  original  petition, 
and  FAA  must  receive  it  virithin  60  days 
after  we  issued  the  denial.  For  us  to 
accept  your  petition,  show  the 
following: 


(a)  That  you  have  a  significant 
additional  fact  and  why  you  did  not 
present  it  in  your  original  petition; 

(b)  That  we  made  an  important  factual 
error  in  our  denial  of  your  original 
petition:  or 

(c)  That  we  did  not  correctly  interpret 
a  law.  regulation,  or  precedent. 

Subpart  B— Paperwork  Reduction  Act 
Control  Numbers 

§  1 1 .201     OMB  control  numbera  assignad 
pursuant  to  ttia  Paparworli  Reduction  Act. 

INote:  Tile  lext  of  this  section  will  be 
updated  and  trill  appear  in  full  in  tbs  final 
rule.] 

issued  in  Washington,  DC  on  December  8. 
1999. 
lane  F.  Gamjr. 

Administrator. 

IFR  Doc.  99-32273  Filed  12-13-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Economic  Davetopment 
Adminlstratkxi 

13  CFR  Parts  300,  301,  302,  303,  304, 
305.  306,  307,  308.  314,  316, 317,  and 
318 

[Docket  Nos.  990106003-9169-03  and 
13217-9141] 


RtN  a610-AA56  and  0eiO-AA59 

Revision  To  Implement  Economic 
Development  Administration  Reform 
Ad  of  1998 

AGENCY:  Economic  Development 
Administration  (EDA).  Commerce. 
ACnON:  Final  rule. 

SUMMADY:  The  Economic  Development 
Administration  (EDA)  has  amended  its 
regulations  to  implement  the 
comprehensive  amendment  to  the 
Public  Works  and  Economic 
Development  Act  of  1965.  as  amended, 
by  the  Economic  Development 
Administration  Reform  Act  of  1998. 
EDA  has  ciariRed  and  simplified 
requirements  and  incorporated  into  the 
body  of  the  rules,  requirements  unique 
to  E1)A  for  construction  projects 
previously  appearing  in  the  EDA 
regulations  and  EDA's  Civil  Rights 
Guidelines. 

EFFECnvi  DATE:  This  rule  is  effective  on 
December  14.  1999. 
FOn  FURTHER  INFORMATKM  COHTACT: 
Edward  M  Levin.  Chief  Coimsel. 
Telephone  Number  202-482-4687,  fax 
202-482-5671 .  e-mail  elevln@dDC.gov 
SUPf>LEMENTARV  INFORMATION: 

Background 

The  Economic  Development 
Administration  (EDA)  was  reauthorized 
for  a  five-year  period  by  legislation 
enacted  on  November  13. 1998.  creating 
stability  and  opportunities  for  EDA  to 
better  serve  economically  distressed 
communities  across  the  country  On 
February  3. 1999,  EDA  published  an 
interim-final  rule,  Economic 
Development  Administration 
Regulation:  Revision  to  Implement  the 
Economic  Development  Reform  Act  of 
1998  (64  FR  5347-5486). 

EDA  continues  to  take  steps  toward 
improving  its  program  delivery,  policies 
and  procedures,  and  to  be  more 
responsive  to  those  whom  it  serves.  In 
step  with  the  National  Performance 
Review  and  Paperwork  Reduction  Act, 
EDA  had  completely  revised  its 
regulations,  thereby  creating  fewer 
burdens  on  and  making  them  more 
accessible  to  the  public.  This  final  rule 
continues  EDA's  efforts  in  this  regard. 


The  public  was  invited  to  submit 
comments  on  the  interim-final  rule  for 
a  period  of  sixty  (60)  days  ending  April 
5.  1999 

Comments  on  the  Interim-Final  Rule 

•  Conunents  on  the  RLF  Task  Force: 
As  noted  in  the  preamble  to  the 

interim-final  rule.  EDA  established  a 
Task  Force  to  examine  its  Revolving 
Loan  Fund  (RLF)  program.  Though  EDA 
received  several  comments  on  EDA's 
RLF  program,  we  will  not  be  addressing 
such  comments  now,  but  will  do  so  in 
an  interim  final  rule  to  be  published  by 
the  end  of  December.  1999.  consistent 
with  the  report  and  recommendations  of 
the  EDA  FLF  Task  Force. 

•  Comments  on  the  Plain  English 
Initiative: 

A  commenter  suggested  that  we  use 
the  question  and  answer  format  in  13 
CFR  304.1  and  2,  project  selection 
process  and  evaluation  criteria. 

We  concur  and  have  changed  the  rule 
on  selection  and  evaluation  accordingly. 
EDA  continues  its  efforts  to  use  plain 
language  throughout  the  final  rule,  with 
particular  attention  to  areas  where 
commenters  have  requested  clarification 
or  interpretation. 

•  Paperwork  Reduction  Act: 

No  individual  or  entity  commented 
on  the  Paperwork  Reduction  Act  burden 
hour  statement  in  the  interim-final  rule. 

•  Comments  on  Regulatory  Text: 
EDA  received  comments  from  more 

than  forty  (40)  persons  and  entities. 
Responses  include  additional 
modifications  resulting  from  matters 
inadvertently  overlooked  by  EDA  in  the 
promulgation  of  its  interim-final  rule. 
All  comments  and  responses  refer  to 
subparts,  sections  and  paragraphs  as 
numbered  in  this  final  rule. 

•  Definitions. 
Commenters  suggested  that  for 

simplicity  "CED  Strategy"  be  deleted  to 
be  replaced  by  the  acronym  "CEDS." 

We  concur  and  have  modified  13  CFR 
300.2  and  references  throughout  the  rule 
to  replace  "CED  Strategy"  with  "CEDS". 

Commenters  recommended  that  13 
CFR  300.2  be  amended  to  reinstate  the 
term  "Overall  Economic  Development 
Program"  or  "OEDP"  since  these  terms 
are  easily  understood  and  accepted, 
whereas  the  term  "Comprehensive 
Economic  Development  Strategy  "  (or 
"CEDS")  may  be  confusing. 

EDA  does  not  concur  because  the  rule 
as  written  reflects  the  language  used  in 
PWEDA.  The  Economic  Development 
Administration  Reform  Act  of  1998 
replaced  the  Overall  Economic 
Development  Program  with  the 
Comprehensive  Economic  Development 
Strategy.  We  beUeve  the  new 


terminology  will  be  readily  understood 
and  accepted. 

A  commenter  suggested  that  the 
definition  of  "Eligible  applicant"  in  13 
CFR  300.2  be  revised  to  include  special 
purpose  units  of  local  governments. 

We  have  not  changed  13  CFR  302.2, 
because  special  purpose  units  of  local 
governments  are  already  included  in  the 
definition  of  eligible  applicants  as 
political  subdivisions  of  States. 
However,  to  distinguish  between 
general  purpose  and  special  purpose 
units  of  local  govenunents.  and 
incidently  confirm  that  special  purpose 
units  of  local  government  are  included 
as  political  subdivisions  of  States,  we 
have  changed  13  CFR  301.1(b)  to 
provide  that  cooperation  resolutions  or 
letters  for  non-profit  or  for-profit 
applicants  must  be  from  authorized 
representatives  of  general  purpose  units 
of  local  governments. 

A  conunenter  suggested  that  the 
definition  of  "Eligible  applicant"  in  13 
CFR  300.2  be  revised  to  include 
Commtmity  Development  Corporations 
(CDCs)  and  to  exempt  CDCs  frnm  the 
requirement  for  a  resolution  or  letter  of 
cooperation  under  13  CFR  301.1(b). 

We  do  not  concur  with  the  first  pari 
of  this  suggestion  because  it  is  apparent 
that  CDCs  are  nonprofit  organizations 
and  as  such  they  are  eligible  for  EDA 
assistance.  As  to  the  second  pari,  after 
careful  legal  analysis  we  have 
concluded  that  the  cooperation 
requirement  for  non-profits  applies  to 
CDCs  and  that  the  rule  as  now  written 
is  in  accordance  with  requirements 
under  PWEDA. 

A  commenter  suggested  a  definition 
be  added  for  "Federally-declared 
disaster." 

We  concur  and  have  changed  13  CFR 
300.2  to  add  such  a  definition. 

A  commenter  suggested  that  the 
definition  of  'Overall  Economic 
Development  Program"  or  "OEDP"  be 
removed  as  uimecessary. 

EDA  concurs,  since  the  Civil  Rights 
provisions  in  13  CFR  part  317  (the  only 
place  in  the  interim-final  rule  where  the 
term  OEDP  appeared)  have  been 
changed  to  refer  to  CEDS.  instead  of  to 
OEDP  We  have  revised  13  CFR  300.2  to 
remove  such  definition. 

Commenters  suggested  that  a 
definition  be  added  for  "Presidentially- 
declared  disaster." 

We  concur  and  have  changed  13  CFR 
300.2  to  add  such  definition. 

•  Area  eligibility. 

A  commenter  recommended  that  1 3 
CFR  301.2  and  301.4(b)  be  modified  so 
that  "projected"  unemployment  or  low 
income  could  be  used  to  determine 
eligibility  and/or  grant  rates. 
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We  determined  that  this  was 
uimecessary  as  to  eligibility,  because  the 
special  needs  criteria  in  EDA's  NOFA  is 
adequate  to  qualify  areas  of  significant 
anticipated  unemployment  or  low 
income.  As  to  grant  rates,  we  examined 
the  practicality  and  policy  implications 
of  the  suggestion  and  determined  that  it 
would  be  difficult  if  not  impossible  to 
make  reliable  distress  projections. 
Consequently,  we  have  not  modified  the 
regulation. 

A  commenter  recommended  that  13 
CFR  301.2(e)  be  amended  to  define  what 
is  meant  by  "significant""  employment 
opportunities  and  what  the  impact  must 
be  to  qualify  as  an  eligible  non- 
distressed area. 

Determining  significant  employment 
opportunities  and  the  level  of  impact  to 
qualify  as  an  eligible  non-distressed  area 
are  decisions  that  EDA  officials  will 
have  to  make  on  a  case-by-case  basis  in 
light  of  the  narrative  and  supporting 
material  provided  by  the  applicant. 
While  we  appreciate  that  the  term  is  not 
precise,  in  the  real  world  application  of 
eligibility  criteria  it  is  evident  that 
applying  a  numerical  or  other  specific 
quantifiable  standard  would  not  add  to 
the  utility  or  clarity  of  the  criteria,  given 
the  variety  of  situations  and  the 
differing  contexts  of  the  data. 
Consequently,  we  have  not  modified  the 
regulation. 

Conmienters  suggested  that 
unemployment  and  per  capita  income 
data  below  the  county  level  should  be 
available  via  special  community  surveys 
to  estabUsb  eligibility  of  sub-county 
areas  and  pockets  of  distress.  A 
commenter  suggested  that  for  ""special 
needs",  EDA  allow  applicants  to  submit 
other  data,  as  appropriate. 

After  discussion  and  consideration  of 
this  suggestion,  we  have  clarified  1 3 
CFR  301.2(e)  by  adding  that  Slate  data 
is  that  which  is  conducted  by  or  at  the 
direction  of  the  State  govenmient.  We 
concur  with  the  suggestion  on  "special 
needs'"  and  consequently  have  modified 
13  CFR  301.2(h). 

A  commenter  suggested  that  the 
reference  to  future  publication  in  a 
NOFA  of  special  needs  criteria  be 
changed  to  the  present  tense. 

We  concur  and  have  modified  the  rule 
accordingly. 

A  commenter  suggested  correction  of 
a  typographical  error  appearing  in  a 
parenthetical  phrase  under  Economic 
Adjustment  planning  requirements  by 
changing  "i.e."  before  the  word 
"strategy"  to  "e.g."  since  the  intent  was 
to  provide  an  example  of  planning 
activities. 

We  concur  and  have  changed  13  CFR 
301.3(a)  accordingly. 
•  Strategy  requimd. 


Commenters  suggested  that  we 
reconcile  inconsistencies  in  CEDS 
requirements  by  using  the  same 
requirements  throughout  the  rule. 

We  concur  and  have  changed  the  rule 
accordingly  so  that  13  CFR  303.3 
contains  the  CEDS  requirements,  which 
apply  to  CEDS  for  Pubhc  Works  and 
Economic  Adjustment  Projects,  for 
district  designation,  and  for 
continuation  planning  funding  for 
districts  and  other  EDA  supported 
plaiming  organizations.  13  CFR  303.2 
contains  additional  reporting  and 
updating  requirements  for  districts  and 
other  EDA  supported  planning  entities. 
13  CFR  301.3(b)  and  308.4(b)  have  been 
changed  to  refer  to  requirements  under 
13  CFR  303.3. 

Commenters  suggested  that  the 
requirement  that  a  strategy  be  approved 
by  an  applicant  for  a  public  works  or 
economic  adjustment  project  be 
changed  so  that  the  strategy  may  be 
approved  by  the  entity  developing  the 
strategy  or  by  the  applicant.  In  the  case 
of  a  CEDS  approved  by  a  State  official, 
it  was  suggested  approval  should  be  by 
the  governor  or  his/her  designee, 
instead  of  by  the  applicants  governing 
body  (i.e..  the  legislature). 

We  concur  and  have  revised  13  CFR 
301.3(d)  accordingly. 

Commenters  suggested  that  13  CFR 
301.3  be  revised  to  state  that  a  strategy 
developed  by  an  entity  virtthin  the 
boundaries  of  the  district  but  not  by  the 
district  organization  itself,  be  subject  to 
approval  by  the  district  organization. 
Other  commenters  suggested  that  the 
rule  be  revised  to  provide  that  district 
organizations  be  given  an  opportunity  to 
reWew  and  comment  on  strategies 
within  their  districts. 

District  organizations  are  major 
partners  with  EDA  in  providing 
economic  development  assistance,  with 
expertise  in  the  economic  development 
needs  and  planning  process  for  the 
district  area.  Therefore,  we  concur  with 
the  suggestion  that  districts  have  an 
opportunity  to  review  and  comment  on 
such  non-district  strategies. 
Consequently,  we  have  amended  13 
CFR  301.3  to  provide  that  districts  will 
have  a  30-day  period  vdthin  which  to 
review  and  comment  upon  such 
strategies.  We  do  not  however,  concur 
wdth  the  recommendation  for  approval 
of  such  strategies  by  the  districts,  since 
the  approval  of  strategies  is  the 
responsibihty  of  EDA  under  PWEDA. 

A  commenter  suggested  that  sub- 
county  areas  be  required  to  utilize  a 
county  level  CEDS  and  that  a  single 
representative  entity  within  the  county 
act  as  applicant  for  assistance  to  the 
sub-county  area. 


We  believe  this  suggestion  is  in 
conflict  vrith  the  provisions  of  PWEDA 
(sections  301(b)  and  302(a))  that 
authorize  sub-county  areas  to  be 
applicants  for  EDA  assistance,  and 
authorize  applicants  to  submit  CEDS. 
without  restrictions  as  to  the  area 
covered  by  the  CEDS.  Consequently,  we 
have  not  modified  13  CFR  301.3. 
•  Gmnt  Hates 

On  June  18. 1999.  EDA  published  an 
interim-final  rule  with  changes  in  the 
grant  rate  table  in  13  CFR  301.4(bJ 
covering  criteria  for  maximum  grant  rate 
eligibility  based  on  disasters  and 
unemployment  rates.  For  an  explanation 
of  such  changes  and  the  text  of  the  grant 
rale  table,  please  see  64  FR  32973.  No 
other  changes  are  being  made  to  the 
grant  rate  table  in  13  CFR  301.4(b). 

Commenters  suggested  clarifyiiig  the 
rule  to  add  language  slating  that 
maximum  grant  rates  for  projects 
supporting  ongoing  operations  of 
districts  or  university  centers  could  be 
found  in  13  CFR  parts  306  and  307. 

We  concur  ana  have  changed  13  CFR 
301.4(c)  accordingly. 

Commenters  suggested  that  language 
be  clarified  stating  that  University 
Center  projects  under  part  307  subpart 
B  and  district  organizations  are  not 
eligible  for  the  10%  incentive. 

We  concur  and  have  modified  13  CFR 
301-4(d)  accordingly. 

Commenters  suggested  that  the 
district  incentive  in  13  CFR  301.4(d) 
should  only  be  awarded  for  projects 
included  in  a  list  in  the  district's  CEDS 
in  order  to  encourage  consistency  with 
district  CEDS  and  deference  to  the 
districts. 

We  do  not  concur  since  language  in 
the  rule,  as  modified,  accurately  reflects 
PWEDA 's  intent  to  encourage  active 
participation  with  the  district. 

A  commenter  recommended  thai  13 
CFR  301.4(e)(2)  (maximum  grant  rates 
when  EDA  and  another  Federal  agency 
are  funding  a  project),  be  either  clarified 
or  deleted. 

This  rule  on  supplementary  grant 
assistance  for  construction  is  consistent 
with  language  in  PWEDA.  and  therefore 
should  not  be  deleted.  Moreover,  we 
were  unable  to  find  a  clearer  way  of 
explaining  the  grant  rates  and  believe 
they  are  clear  as  presented.  We 
considered  including  an  example,  but 
did  not  believe  it  was  necessary.  If  we 
can  clarify  this  provision  in  the  future, 
we  will  do  so  by  amending  the  rule  as 
appropriate. 

Commenters  suggested  that  13  CFR 
301 .4(e)  on  supplemental  grants  be 
broadened  to  include  non-construction 
as  well  as  construction  projects. 

We  do  not  concur  because  EDA's 
authorizing  legislation  is  different  from 
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that  of  other  agencies.  The  rale  as  now 
written  accurately  reflects  PWEDA 
which  limits  the  supplementary  grant 
provisions  to  projects  for  construction 
or  equipping  of  public  works,  public 
service,  or  development  facilities.  Note 
however,  that  PWEDA  has  cooperation 
and  fimd  transfer  authorities  which 
apply  to  all  programs  under  the  Act. 

A  commenter  suggested  a  reduction  in 
the  iron-Federal  share  for  infrastructure 
and  planning  awards  comparable  to 
those  under  HUD  and  USDA  Rural 
Development  initiatives. 

We  do  not  concur  because  the  rule  as 
now  written  provides  for  reductions  in 
the  non-Federal  share  match  if  certain 
criteria  are  met  in  accordance  with 
PWEDA. 

•  Economic  Development  Districts. 
Commenters  suggested  that  13  CFR 

302.3(c)(3)  be  modified  to  provide  for 
greater  flexibility  in  district 
organization,  e.g.,  eliminate  the 
requirement  that  20  percent  of  the 
district  organization  be  composed  of 
private  citizens. 

EDA  considered  removing  the  20 
percent  private  citizen  requirement  and 
determined  that  EDA's  long  standing 
requirements  for  gra-ss  roots  broad-based 
community  planning  has  been 
successful  historically  and  should  be 
continued  to  carry  out  the  agency's 
mission. 

A  commenter  suggested  that  we 
substitute  60  days  for  30  days  as  the 
time  period  for  prior  written  notice  of 
termination  or  suspension  of  district 
status,  and  to  clarify  that  such  notice 
will  be  provided  to  the  district 
organization,  member  counties  or  other 
areas  and  each  affected  State. 

We  concur  and  have  changed  13  CFR 
302.6  accordingly. 

A  commenter  suggested  that  the  rule 
be  modified  to  remove  language 
requiring  the  approval  of  the  State  or 
States  affected  when  the  district  has 
asked  for  termination.  

We  concur  and  have  changed  13  CFR 
302.6(c)  accordingly 

•  Planning  Process  for  District  and 
Other  Planning  Organizations 
Supported  by  EDA. 

Commenters  suggested  that  language 
in  13  CFR  303.2(e)  be  revised  to  provide 
that  strategies  prepared  by  districts 
should  not  be  required  to  have  the 
concunence  of  States,  some  suggesting 
that  States  be  given  the  opportunity  to 
review,  but  not  approve  such  strategies, 
(others  suggested  that  the  rule  be 
clarified  to  explain  the  role  of  States  in 
the  review/approval  process,  or  that 
strategies  be  submitted  to  the  States  for 
information  piuposes  only). 

We  agree  tnat  it  is  inappropriate  for 
States  to  be  given  veto  power  over  EDA 


approval  of  district  strategies, 
particularly  as  States  had  to  have 
requested  designation  of  districts  in  the 
first  instance.  Consequently,  we  have 
deleted  the  provision  in  13  CFR  303.2(e) 
calling  for  concurrence  by  the  States 
and  added  instead,  that  Stales  have  30 
days  within  which  to  comment  on 
strategies  developed  by  districts  within 
their  boundaries. 

Commenters  suggested  that  CEDS 
requirements  be  modified  to  include  a 
statement  about  the  continuing  nature  of 
such  process,  that  the  strategy  be 
developed  with  broad-based  and  diverse 
commtmity  participation,  that  the 
strategy  background  section  be  changed 
to  require  the  inclusion  of  the  listed 
factors  only  "as  appropriate",  and 
require  the  inclusion,  as  appropriate,  of 
a  discussion  of  infrastructure  and 
transportation  systems.  

We  concur  and  have  changed  13  CFR 
303.3  accordingly. 

•  General  Selection  Process  and 
Evaluation  Criteria. 

A  commenter  suggested  that  personal 
pronouns  be  used  to  explain  to 
interested  parties  bow  to  make  contact 
with  the  agency  for  information  on 
proposals  and  applications. 

We  concur  and  have  changed  13  CFR 

304.1  accordingly. 

Commenters  suggested  that  provisions 
referring  to  additional  criteria  or  priority 
consideration  factors  as  being  included 
in  a  NOFA  be  moved  from  other  parts 
of  the  rule  to  the  part  on  selection  and 
evaluation  because  of  the  general 
applicability  of  these  criteria.  A 
commenter  made  a  similar  suggestion 
about  provisions  requiring  "a  reasonable 
budget". 

We  concur  with  both  suggestions  and 
have  changed  13  CFR  304.1  (c)  and 

304.2  accordingly.  

A  commenter  suggested  that  13  CFR 

part  304  be  modified  to  contain  more 
flexible  organizational  requirements  and 
performance  based  criteria. 

EDA  considers  district  organization 
criteria  to  be  an  integral  part  of  the 
district  program's  effectiveness  in  grass- 
roots planning  and  implementation  to 
meet  the  needs  of  the  entire  area  served 
by  each  district.  Consequently,  we  have 
not  modified  district  organizational 
requirements.  Performance  based 
criteria  are  addressed  in  13  CFR  316.18 
and  318.2. 

•  Grants  for  Public  Works  and 
Development  Facilities. 

Commenters  suggested  that  the 
appendix  containing  construction 
requirements  be  removed  from  the  rule 
and  that  the  rule  itself  contain  those 
requirements  that  are  specific  to  EDA.  A 
commenter  suggested  that  the  rules  be 


organized  to  accuirately  reflect  the  grant 
process  for  public  works  projects. 

We  concur  and  have  removed 
Appendix  A,  Requirements  for 
Construction  Grants:  we  have  revised, 
added  to,  reordered,  and  renamed  13 
CFR  305.5-26  accordingly,  without 
providing  any  additional  requirements. 

A  commenter  recommended 
including  a  provision  offering  a  "bonus" 
for  minority  firms  for  construction 
projects. 

PWEDA  provides  no  statutory 
authority  for  such  a  bonus. 
Consequently,  we  have  not  modified  the 
rule. 

•  Planning  Assistance.  ^^ 

Commenters  suggested  that  13  CFR 
306  be  revised  to  state  that  districts  are 
EDA's  primary  planning  grant 
recipients. 

Though  districts  have  been  and  are 
likely  to  remain  EDA's  primary 
planning  grant  recipients,  PWEDA  does 
not  limit  eligible  planning  grant 
recipients  to  districts.  Consequently,  we 
have  not  made  the  suggested 
modification.  Neverthetes.i.  as  noted 
below,  we  have  distinguished  between 
district  organizations  and  other 
planning  grantees  in  the  determination 
of  maximum  grant  rates. 

Some  commenters  suggested  that 
districts  be  eligible  for  the  75  percent 
Federal  grant  rate  if  they  meet  any  one 
of  the  four  listed  criteria,  instead  of 
having  to  meet  all  four  criteria;  other 
commenters  suggested  that  the 
maximum  grant  rate  eligibility  provision 
be  revised  to  delete  the  four  criteria  and 
to  provide  instead  that  the  maximimi 
Federal  grant  rate  is  a  flat  75  percent. 

We  do  not  conou  with  the 
suggestions  as  presented,  because  they 
exceed  the  authority  in  PWEDA  for 
increasing  the  maximum  grant  rate  (to 
more  than  50  percent).  We  have 
clarified  the  provisions  in  13  CFR  306.3 
to  state  that  districts  may  supplement 
the  50  percent  grant  rate  if  (and  only  if) 
they  meet  the  criteria  in  13  CFR 
306.3(b).  We  have  modified  the  rule  so 
that  districts  are  not  eligible  to 
supplement  a  SO  percent  grant  using  the 
table  in  13  CFR  301.4(fa),  because 
districts  are  unique  as  multi- 
jurisdictional  organizations  made  up 
primarily  of  governmental  entities.  Also, 
for  additional  clarity,  we  have  changed 
language  in  13  CFR  306.3(b)(3)(i)  and 
(ii)  to  substitute  "high  unemployment" 
for  "substantial  unemployment ",  to 
delete  "significantly"  to  describe  low 
per  capita  income  and  to  substitute 
"significant"  for  "substantial"  when 
describing  activities  addressing  the 
needs  of  the  most  economically 
distressed  parts  of  the  applicant's  area 
to  be  served.  We  have  also  modified  13 
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CFR  306.3(b)(1)  to  provide  that  non- 
district  planning  applicants  are  eligible 
for  supplemental  grant  awards  if  (and 
only  if)  they  meet  the  criteria  in  the 
table  in  13  CFR  301.4(b).  Non-district 
applicants  cannot  use  the  four  criteria  of 
13  CFR  306.3(b)(2)  to  supplement  the  50 
percent  grant  rate. 

A  commenter  suggested  that  the  rule 
on  district  incentives  be  clarified  to 
explain  that  districts  should  not  be 
rewarded  with  a  10  percent  incentive 
for  acting  in  cooperation  with 
themselves,  and  should  not  therefore  be 
eligible  for  the  incentive. 

We  ajncur  and  have  changed  13  CFR 
301.4(d)  and  306.3(b)(4)  accordingly. 
We  have  provided  that  projects  may  be 
eligible  for  the  incentive,  so  long  as  the 
non-district  co-applicant  is  qualified  to 
obtain  the  incentive,  even  if  a  district  is 
a  co-applicant. 

Commenters  suggested  that  the 
sections  in  the  rule  titled  "Award 
conditions"  be  renamed  more 
appropriately  as  "Post-approval 
requirements'. 

Wo  concm  and  have  changed  13  CFR 
305.6.  306.4.  307.4.  and  307.8 
accordingly. 
•  Local  Technical  Assistance. 
Commenters  suggested  that  reporting 
requirements  be  moved  to  the  section  on 
post-award  requirements. 

We  concin  and  have  moved  reporting 
requirements  to  13  CFR  307.4. 

Commenters  suggested  that  award  and 
grant  rate  requirements  be  clarified  to 
provide  how  the  ma.ximum  Federal 
grant  rate  can  be  supplemented  "up  to 
and  including  100  percent'. 

We  concur  and  have  added  1 3  CFR 
307.3(c)(4)  to  provide  for  a  grant  rate  up 
to  and  including  100  percent  with  the 
concurrence  of  the  Assistant  Secretary. 
A  commenter  suggested  clarification 
on  the  10  percent  incentive  rule  to  state 
more  directly  that  Local  Technical 
Assistance  applicants  receiving  a 
supplemental  grant  under  13  CFR 
307.3(c)(2)  are  not  eligible  to  receive  a 
10  percent  incentive. 

We  concur  and  have  changed  13  CFR 
13  CFR  307.3(c)(3)  accordingly. 
•  University  Center  Program. 
As  noted  above,  the  evaluation 
criteria  for  a  reasonable  budget  has  been 
deleted  ftt)m  13  CFR  307  Subpart  B  and 
added  to  13  CFR  part  304. 

Commenters  suggested  that 
requirements  for  supplementary  grant 
rates  be  clarified,  including  an 
explanation  that  the  distress  factors 
table  in  13  CFR  301.3(b)  cannot  be  used 
by  applicants  under  the  University 
Center  program,  and  that  such 
applicants  are  not  eligible  for  the  10 
percent  incentive. 


We  concur  and  have  changed  13  CFR 
307.7  and  added  13  CFR  301.4(d)(4) 
accordingly. 

Commenters  suggested  that  EDA's 
rules  provide  for  a  20  percent  "cap"  on 
indirect  costs  for  University  Center 
projects.  These  commenters  argued  that 
in  the  absence  of  such  a  cap,  there 
would  often  be  insufficient  grant-funds 
to  accomplish  direct  program  activities. 
The  nature  of  the  University  Center 
program,  they  asserted,  did  not  warrant 
a  higher  indirect  cost  rate  because  the 
program  did  not  utilize  extensive 
imiversity-wide  services. 

We  concur  that  the  cap  in  EDA's 
previous  regulations  helped  to  focus 
EDA  funds  on  direct  program 
expenditures.  Accordingly,  wo  have 
added  to  13  CFR  307.7  a  new  paragraph 
(d)  which  states  that  at  least  80  percent 
of  EDA  funding  must  be  allocated  to 
direct  costs  of  program  delivery 

•  National  Technical  Assistance. 
Training,  Besearch  and  Evaluation. 

Commenters  suggested  that  language 
on  grant  rates  be  clarified  to  indicate 
that  maximum  grant  rates  can  be 
supplemented  for  "up  to  and  including"' 
100  percent. 

We  conciu  and  have  changed  13  CFR 
307.11(c)  accordingly. 

•  Requirements  for  Economic 
Adjustment  Grants. 

(iommenlers  suggested  that 
appendices  A-D  to  part  308-Economic 
Adjustment,  be  eliminated  bam  the  rule 
because  they  are  too  detailed  and 
cumbersome. 

While  we  agree  that  the  inclusion  of 
tiiBse  appendices  in  the  rule  is 
cumbersome,  we  do  not  concur  with 
this  suggestion  at  this  time,  because  this 
suggestion  will  be  addressed  in  an 
interim  final  fule  to  be  published  by  the 
end  of  December.  1 999.  consistent  with 
the  report  and  recommendations  of  the 
EDA  RLF  Task  Force. 

Commenters  suggested  that 
requirements  for  strategy  grants  imder 
this  program  be  the  same  as  for  other 
programs,  as  noted  above. 

We  concur  and  have  changed  13  CFR 
308.4(b)  accordingly. 

A  commentator  suggested  correction 
of  a  typographical  error  appearing  in  a 
parenthetical  phrase  under  Economic 
Adjustment  planning  requirements  by 
changing  ""i.e."  before  the  word 
"'strategy"  to  "e.g."  since  the  intent  was 
to  provide  an  example  of  plarming 
activities. 

We  concur  and  have  changed  13  CFR 
308.5(b)  accordingly. 

•  Property. 

Commenters  suggested  that  the 
requirements  for  uses  of  property  be 
modified  to  allow  for  the  replacement  of 


real  property,  in  the  same  maimer  as  for 
replacement  of  personal  property. 

We  believe  there  are  major  differences 
between  replacement  of  personal 
property,  which  is  often  occasioned  by 
the  need  to  upgrade  outmoded  as  well 
as  partially  worn-out  equipment,  and 
replacement  of  real  property,  which  is 
unique  and  specific  to  the  project.  We 
believe  replacement  of  real  property  is 
generally  not  consistent  with  a  projects 
purposes  Nevertheless,  there  can  be 
occasional  exceptions,  and  we  have 
modified  13  CFR  314.3(dl  to  allow  for 
the  replacement  of  real  property  upon 
the  approval  of  the  Assistant  Secretary, 
thereby,  giving  EDA  the  flexibility  to 
make  a  determination  on  a  case-by-case 
basis. 

A  commenter  suggested  that  the  rule 
on  unauthorized  use  be  modified  to  be 
more  specific  about  how  EDA  may 
assert  its  interest  in  grant  property  to 
recover  the  Federal  share  of  its  value  for 
the  Federal  Government,  i.e..  that  such 
actions  be  the  same  as  are  provided  for 
loan  and  loan  guarantee  property' 
interests,  in  13  CFR  316.5(c). 

We  concur  and  have  changed  13  CFR 
314.4(b)  accordingly. 
•  Excess  Capacity. 

A  commenter  suggested  that  clarifying 
modifications  be  made  to  the  definitions 
of  "beneficiary",  and  "commercial 
product  or  service". 

We  concur  and  have  changed  1 3  CFR 
316.2(a)  accordingly. 

A  commenter  suggested  that  we  make 
clarifying  modifications  concerning 
studies  or  reports  for  known 
beneficiaries,  and  thai  we  clarify 
language  explaining  exemptions  for 
projects  that  benefit  the  community  as 
a  whole,  are  primarily  for  production/ 
distribution,  retention,  replacement, 
rebuilding  or  modernizing,  and  projects 
primarily  for  planning,  technical 
assistance,  research,  evaluation,  other 
studies  or  training  of  workers. 

We  concur  and  have  changed  13  CFR 
316.2(e)  accordingly.  These  changes  do 
not  modify  the  intent  or  substantive 
effect  of  the  provisions,  but  provide 
clearer  guidance  to  the  reader 

•  Intergovernmental  Review  of 
projects. 

A  commenter  suggested  changes  in 
the  tide  and  paragraph  (a)  of  13  CFR 
316.11  so  that  the  15  day  review 
requirement  for  special  purpose  imits  of 
local  governments  is  only  applicable  to 
public  works  and  economic  adjustment 
projects  where  the  applicant  is  a  special 
purpose  unit  of  local  government.  Some 
commenters  suggested  that  project 
applications  submitted  by  entities  that 
are  not  participating  in  the  disU-id 
should  be  reviewed  by  the  district 
organization  for  consistency  with  the 
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economic  developmeot  activities  in  the 
region. 

As  to  the  first  suggestion,  we  believe 
that  projects  under  the  pubUc  works  and 
economic  adjustment  programs  for 
which  special  purpose  units  of 
governments  are  applicants,  are  likely  to 
be  of  particular  concern  to  appropriate 
general  purpose  local  governments  for 
review  purposes  under  this  section. 
Consequently,  we  have  modified  13  CFR 
316.11  accordingly.  As  to  the  second 
suggestion,  there  are  already 
intergovernmental  review  prt>cedures  in 
place  under  13  CFR  316.11  and  districts 
will  have  the  opportunity  to  review  and 
comment  on  CEDS  of  project  applicants 
under  13  CFR  301.3.  Consequently,  we 
have  not  made  this  suggested  change  to 
the  rule. 

•  Project  Administration  by  District 
Organization. 

Commenters  suggested  that  13  CFR 
316.19(2)  be  amended  to  eliminate  the 
requirement  that  as  a  prerequisite  for 
project  administration  districts  show 
that  they  have  the  ability  to  manage 
projects  more  efficiently  and  effectively 
than  any  other  entity. 

This  provision  on  project 
administration  by  district  organizations 
incorporates  into  a  regulation  EDA's 
policy  and  practice  developed  in 
response  to  situations  calling  for  sole 
sourcing  a  project  to  a  district.  This 
practice  has  worked  well  under  the 
criteria  set  forth  in  the  rule  and  is 
consistent  with  sole  source  justifications 
in  accordance  with  15  CFR  parts  14  and 
24.  Consequently,  we  have  not  modified 
this  rule. 

A  conunenter  suggested  that  districts 
be  allowed  to  use  their  own 
procurement  procedures. 

There  is  no  authority  for  this  under 
government-wide  requirements  for 
grants  administration  (OMB  Circulars 
A-102  and  A-110;  15  CFR  parts  14  and 
24.  for  the  Department  of  Conunerce). 
Therefore,  we  have  not  included  such  a 
provision. 

•  Civil  Rights. 

Commenters  suggested  that  the  final 
rule  include  all  civil  rights  requirements 
specific  to  EDA. 

We  conctir  and  have  added  provisions 
to  13  CFR  part  31 7  on  discrimination  on 
the  basis  of  age  and  handicap,  as  well 
as  reporting,  recordkeeping  and  other 
EDA  civil  rights  requirements. 

•  Evaluation  of  University  Centers. 
Commenters  recommended  that  EDA 

continue  its  previous  peer  review 
evaluation  process,  or  some  variation  of 
such  earlier  review  process. 
Commenters  also  suggested  that 
language  explaining  the  purpose  of  such 
evaluations  be  softened  to  more  closely 


parallel  language  used  in  the  section  on 
evaluations  of  districts. 

We  concur  with  the  suggestion  about 
language  as  to  the  purpose  of  the 
evaluations,  as  it  was  not  EDA's  intent 
to  imply  dissatisfaction  with  any 
currently  funded  University  Centers. 
Consequently,  we  have  changed  the  rule 
at  13  CFR  318.1  accordingly.  Since  the 
evaluation  process  is  currently  imder 
study  by  the  agency,  we  have  not 
modified  the  rule  on  the  evaluation 
process  at  this  time. 

Commenters  suggested  that  EDA 
provide  in  the  rule  that  it  will  reimburse 
those  participating  in  the  peer  review 
process. 

We  concur.  It  was  an  oversight  to 
have  been  silent  on  this  matter  and  we 
have  changed  13  CFR  318.1  accordingly. 

•  Evaluation  of  Districts. 

Commenters  suggested  that  13  CFR 
318.2  be  modified  to  provide  that  the 
reviewing  peer  district  be  outside  the 
state  or  even  the  EDA  region  of  the 
district  being  evaluated. 

We  have  not  made  the  suggested 
change  at  this  time  because  the 
evaluation  process  is  currently  under 
study  by  the  agency. 

Commenters  suggested  that  the 
provision  that  districts  be  assessed  "in 
accordance  with  the  current  instructions 
for  performance  appraisals"  be  removed 
as  ambiguous  and  outside  of  the 
requirements  of  PWEDA. 

We  concur  and  have  changed  13  CFR 
318.2  accordingly. 

Commenters  suggested  that  EDA 
provide  in  the  rule  that  it  will  reimburse 
those  participating  in  the  peer  review. 
Some  of  these  commenters  suggested 
supplemental  grants  to  cover  such  costs. 

We  concur  in  the  general  suggestion 
and  have  changed  13  CFR  318.2 
accordingly. 

Savings  Clause 

The  rights,  duties,  and  obligations  of 
all  parties  pursuant  to  paris.  sections 
and  portions  thereof  of  the  Code  of 
Federal  Regulations  removed  by  this 
rule  shall  continue  in  effect,  except  that 
EOA  may  waive  administrative  or 
procedural  requirements  of  provisions 
removed  by  this  rule. 

Executive  Order  12866  and  12875 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866,  Regulatory  Planning  and  Review. 
In  addition,  it  has  been  determined  that, 
consistent  with  the  requirements  of  E.O. 
12875,  Enhancing  Intergovernmental 
Partnership,  this  final  rule  will  not 
impose  any  unfunded  mandates  upon 
State,  local,  and  tribal  governments. 


Regulatory  Flexibility  Act 

Since  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given 
for  the  rule  under  5  U.S.C.  553  or  any 
other  law.  under  sections  603(a)  and 
604(a)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  no  initial  or  final 
Regulatory  Flexibility  Analysis  is 
required,  and  none  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  imposes  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  as  amended,  and  has  been 
cleared  under  OMB's  clearance  process 
under  OMB  approval  numbers  0610- 
0093,  0610-0094,  and  0610-0096.  valid 
imtil  November  30.  2002  and  0610- 
0095.  valid  until  August  31.  2002. 

Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  reviewed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  It  has 
been  determined  that  this  final  rule  does 
not  have  significant  Federalism 
implications  to  warrant  a  full 
Federalism  Assessment  under  the 
principles  and  criteria  contained  in  E.O. 
12612. 

List  of  Subjects 

13  CFR  Part  300 

Reporting  and  recordkeeping 
requirements;  Non-profit  organizations; 
American  Indians. 

25CFfiPart303 

Grant  programs;  Community 
development;  American  Indians. 

13  CFR  Part  302 

Community  development;  Grant 
programs-community  development; 
Technical  assistance. 

13  CFR  Part  303 

Community  Development;  Grant 
programs-community  development. 

13  CFR  Part  304 

Selection  and  Evaluation. 

13  CFB  Part  305 

Community  development; 
Community  facilities:  Grant  programs- 
community  development. 

13  CFR  Part  306 

Community  development;  Grant 
programs-community  development. 


13  CFR  Part  307 

Business  and  industry;  Community 
development;  Community  facilities: 
Grant  program-business:  Grant 
programs-community  development; 
Research;  Technical  assistance. 

13  CFR  Part  308 

Business  and  industry:  Commimity 
development:  Community  facilities; 
Grant  programs-business;  Grant 
programs-conmiunity  development: 
American  Indians;  Manpower  training 
programs;  Mortgages;  Research; 
Technical  assistance. 

13  CFR  Part  314 

Community  development:  Grant 
programs-community  development. 

13  CFR  Part  316 

Community  development;  Grant 
programs-community  development; 
Freedom  of  Information  Act:  Loan 
programs-business;  Loan  programs- 
community  development; 
Enviroimiental  protection;  Record 
retention;  Records. 

13  CFR  Part  317 

Civil  rights;  Sex  discrimination. 
13  CFR  Part  318 

Colleges  and  universities. 

Accordingly,  the  interim  rule  revising 
1 3  CFR  Chapter  in  which  was  published 
at  64  FR  5347  on  February  3. 1999.  is 
adopted  as  a  final  rule  with  the 
following  changes: 

PART  300— GENERAL  INFORMATION 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

2.  Section  300.2  is  amended  by 
revising  the  definition  of 
Comprehensive  Economic  Development 
Strategy,  by  adding  in  alphabetical  order 
the  definitions  Federally-declared 
disaster  and  Presidentially-declared 
disaster,  to  read  as  set  forth  below  and 
by  removing  the  definition  of  "OEDP." 

S  300.2    Oeflnttlons. 

Comprehensive  Economic 
Development  Strategy,  CEDS.  or  strategy 
means  a  strategy  approved  by  EDA 
under  $  301.3  of  this  chapter. 

■•**•* 

Federally-declared  disaster  means  a 
Presidentially-declared  disaster  or  a 
Federally-declared  disaster  pursuant  to 
the  Magnuson-Stevens  Fishery 
Conversation  and  Management  Act 
(Public  Law  94-265}  as  amended  by  the 
Sustainable  Fisheries  Act  (Public  Law 


104-297).  or  a  Federal  declaration 
pursuant  to  the  Consolidated  Farm  and 
Rural  Development  Act.  as  amended 
(Public  Laws  92-419.  96-438,  97-35. 
98-258.  99-198.  100-233.  100-387,  and 
101-624),  or  a  Federally-declared 
disaster  pursuant  to  (he  Small  Business 
Act,  as  amended  (Public  Law  85-536). 
"         ■         *         •         ■ 

Presidentially-declared  disaster 
means  a  major  disaster  or  emergenc>' 
declared  under  the  Robert  T.  Stafford 
Disaster  Rehef  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.). 

•  •        •        .        » 

PART  301— GENERAL  ELIGIBILITY 
AND  GRANT  RATE  REQUIREMENTS 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  42  U.S.C  3211:  DBpartmenl  of 
Commerce  Organization  Order  10-4. 

2.  Section  301.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§301.1     AppUcanU. 

•  •         *         •         * 

(b)  Except  as  otherwise  provided  in 
part  307  of  this  chapter,  a  public  or 
private  nonprofit  organization  applicant 
must  include  in  its  application  for 
assistance,  a  resolution  passed  by,  or  a 
letter  signed  by.  an  authorized 
representative  of  a  general  purpose 
political  subdivision  of  a  State  or  an 
Indian  tribe,  acknowledging  that  the 
applicant  is  acting  in  cooperation  with 
officials  of  the  political  subdivision  or 
Indian  tribe,  as  applicable. 

3.  Section  301.2  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

J  301 .2    Area  ellgibUity. 

*         •         •         «         * 

(e)  Eligibility  is  determined  at  the 
time  that  EDA  receives  an  application 
and  is  based  on  the  most  recent  Federal 
data  available  for  the  area  where  the 
project  will  be  located  or  where  the 
substantial  direct  benefits  will  be 
received.  If  no  Federal  data  are  available 
to  determine  eligibility,  an  applicant 
must  submit  to  EDA  the  most  recent 
data  available  through  the  govenunenl 
of  the  State  in  which  the  area  is  located, 
i.e..  conducted  by  or  at  the  direction  of 
the  Stale  govenmient.  Other  data  may  be 
submitted,  as  appropriate,  to 
substantiate  eligibility  based  on  special 
needs,  under  paragraph  (b)(3)  of  this 
section. 
*        *        •        »        • 

(h)  EDA  describes  special  needs 
criteria  under  paragraph  (b)(3)  of  this 
section  in  a  NOFA. 

4.  Section  301.3  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  and 


by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

1301.3    Strstegy  requlrsd. 

(a)  To  be  eligible  for  a  project  grant 
under  part  305  or  308  of  this  chapter, 
the  application  for  assistance  must 
include  a  CEDS  acceptable  to  EDA.  The 
applicant  may.  however,  incorporate  by 
reference  a  current  strategy  previously 
approved  by  EDA.  as  an  alternative  lo 
including  the  strateg}-  in  the 
application.  (Exception:  A  strategy'  is 
not  required  when  a  funding  request  is 
for  plaiming  assistance,  e.g..  a  strategy- 
grant,  under  part  308  of  this  chapter.) 
The  strategy  must  be  in  conformance 
with  CEDS  requirements  under  S  303.3 
of  this  chapter. 

(b)  EDA  will  approve  as  acceptable  a 
strategy  that  it  determines  meets  the 
requirements  of  §  303.3  of  this  chapter. 
The  strategy  may  be  one  developed: 

(1)  With  EDA  assistance. 

(2)  Under  another  Federally 
supported  program,  or 

(3)  Through  a  local,  regional,  or  State 
process. 
*        •        •        •        • 

(d)  To  be  acceptable,  a  strategy  must 
be  approved,  within  one  year  prior  to  * 
the  date  of  application,  by  the  entity 
developing  the  strategy  or  by  the 
applicant.  In  the  case  of  a  strategy 
approved  by  the  applicant,  approval 
must  be  by  the  applicant's  governing 
body,  or  in  the  case  of  a  Slate,  by  the 
governor  or  the  governor's  designee(s). 

(e)  Before  COA  approves  a  strategy  for 
an  area  all  or  partly  within  the 
boundaries  of  an  £X>D,  the  EDO 
organization  must  be  given  a  30-day 
opportunity  to  review  and  comment 
upon  such  strategy. 

5.  Section  301.4  is  amended  by 
revising  paragraph  (c),  and  adding  new- 
paragraphs  (d)(4)  and  (5)  to  read  as 
follows: 

$301.4    Grant  ralM. 

•         •         »         *         • 

(c)  The  table  in  paragraph  (b)  of  this 
section  does  not  apply  lo  projects  which 
support  the  on-going  operations  of 
Economic  Development  Districts  or 
University  Centers.  Grant  rates  for  those 
projects  are  provided  in  part  306  and 
subpart  B  of  part  307.  of  this  chapter, 
respectivelv. 

(d)'  •   •■ 

(4)  The  project  is  not  a  University 
Center  project  under  subpart  B  of  part 
307.  of  this  chapter;  and 

(5)  The  district  organization  is  not 
itself  the  sole  project  applicant  Projects 
(other  than  planning  projects  under  part 
306  of  this  chapter)  for  which  the 
district  organization  is  a  co-apphcanl 
are  eligible  for  the  incentive  U  the  co- 
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applicant  with  the  district  is  actively 
participating  in  the  economic 
development  activities  of  the  district 
and  the  project  is  otherwise  eligible  for 
such  incentive.  Planning  projects  under 
part  306  of  this  chapter  for  which  the 
district  organization  is  an  applicant  or  a 
co-appiicant  are  not  eligible  for  the  10 
percent  increase  in  assistance. 


PART  302— ECONOMIC 
DEVELOPMENT  DISTRICTS; 
STANDARDS  FOR  DESIGNATION, 
M0DIRCAT10N  AND  TERMINATION 

1  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3211:  Department  of 
Commerce  Organization  Order  10—4. 

2  Section  302.4  is  amended  by 
redesignating  paragraphs  (a)(l)(v) 
throu^  (vii)  as  paragraphs  (a)(l){vi) 
through  (viii)  respectively,  by  adding  a 
new  paragraph  (a)(l)(v),  and  by  revising 
paragraph  (b)  introductory  text  to  read 
as  follows: 

1 302.4    District  organization  function*  and 
rMponslbllKlM. 

(a)'   •   • 

CD-  *  * 

(v)  The  inclusion  of  private  dtizena 
who  are  not  officials  of  or  employees 
appointed  by  the  officials  of  a  general 
purpose  unit  of  local  government: 

(b)  District  organizations  receiving 
EDA  financial  assistance  for  the 
development  and  implementation  of 
Comprehensive  Economic  Development 
Strategies  must  also: 

•  •■aft 

(3)  Section  302.6  is  amended  by 
revising  the  introductory  text  and 
paragraph  (c)  to  read  as  follows: 

1 302.6    Termlnailan  and  luapanalon  of 
district  dMignaUon. 

EDA  may.  upon  60  days  prior  written 
notice  to  the  district  organization, 
member  counties  or  other  areas  as 
determined  by  EDA.  and  each  affected 
State,  terminate  the  designation  status  of 
an  Economic  Development  District: 

•  •        •        •        • 

(c)  When  a  district  has  requested 
termination. 


PART  303— PLANNING  PROCESS  AND 
STRATEGIES  FOR  DISTRICT  AND 
OTHER  PLANNING  ORGANIZATIONS 
SUPPORTED  BY  EDA 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  42  U.S.C  3211;  Department  of 
Commerce  Organization  Order  10-4. 


2.  Section  303.1  is  amended  by 
revising  paragraphs  (a)(1),  and  (b)  to 
read  as  follows: 

{  303.1    OcAnWons,  purpoaa  and  scope. 

(a)'    •    • 

(1)  Planning  organization  means  an 
Economic  Development  District 
organization,  Indian  tribe,  or  other 
recipient  of  an  EDA  grant  under  part 
306  of  this  chapter  which  grant  is 
awarded  in  whole  or  in  part  to  develop, 
update,  or  replace  a  CEDS.  and 

•  •        •        •        • 

(b)  This  part  describes  the  planning 
prfx:ess  of  and  requirements  for 
strategies  developed  and  implemented 
by  planning  organizations  supported  by 
H)A.  Though  the  strategy  requirements 
are  the  same  under  all  EDA  programs 
which  call  for  a  strategy,  the  planning 
process  and  reporting  and  updating 
requirements  ^r  EDA  supported 
planning  organizations  are  more 
stringent. 

3.  Section  303.2  is  amended  by 
revising  paragraph  (e)  and  adding  a  new 
paragraph  (f)  to  read  as  follows: 

1303  J    Planning  process. 

•  •        •        *        • 

(e)  A  new  or  revised  strategy  is 
required  at  least  every  five  years,  or 
sooner  if  EDA  or  the  planning 
organization  determines  that  the 
strategy  is  inadequate  due  to  changed 
circumstances.  Each  strategy  must  be 
available  for  review  and  comment  by 
appropriate  government  bodies  and 
interest  groups  in  the  area  covered. 
Strategies  submitted  by  Districts  require 
a  30  day  opportunity  for  review  and 
comment  by  the  Governor  or  Governors, 
or  designee(s),  of  the  State  or  States  in 
which  they  are  located,  prior  to  EDA 
approval. 

(f)  If  EDA  identifies  any  deficiencies, 
it  will  notify  the  organization  in  writing 
and  provide  the  organization  a 
reasonable  opportunity  to  remedy  such 
deficiencies. 

4.  Section  303.3  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)  to  read  as  follows: 

1303.3    Rsqulrsmsnts  for  «  sUfgy. 

A  strategy  must  be  the  result  of  a 
continuing  economic  development 
planning  process,  developed  with 
broad-based  and  diverse  community 
participation,  and  contain  the  following: 

(b)  Background  and  history  of  the 
economic  development  situation  of  the 
area  covered,  with  a  discussion  of  the 
economy,  including  as  appropriate, 
geography,  population,  labor  force. 


resources,  infrastructure,  transportation 
systems,  and  the  environment: 


PART  304— GENERAL  SELECTION 
PROCESS  AND  EVALUATION 
CRITERIA 

1 .  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3211:  Department  of 
Commerce  Organization  Order  10-4. 

2.  Section  304.1  is  amended  by 

revising  paragraphs  (a)  introductory 
text,  (b)  introductory  text,  and  Cb)(l}.  by 
redesignating  paragraph  (c)  as  (d)  and 
revising  it,  and  by  adding  a  new 
paragraph  (c)  as  follows: 

f  304.1  Protect  proposal,  application, 
aslsctlon  and  evaluation  lor  programs 
undw  PWEDA 

(a)  Local  projects.  If  you  are  or 
represent  a  party  eligible  to  be  an 
applicant,  and  are  interested  in  a  public 
works,  economic  adjustment,  planning, 
local  technical  assistance  or  university 
center  project  grant,  you  should  contact 
the  appropriate  Economic  Development 
Representative  (EDR)  (or  EDA  Regional 
or  headquarters  office),  identified  in  the 
NOFA.  The  EDR  or  other  EDA  official  is 
available  to  provide  program 
information,  including  the  current 
published  NOFA;  provide  a  proposal 
form  approved  by  the  U.S.  Office  of 
Management  and  Budget  (OMB),  and 
provide  assistance  as  needed  in  filling 
out  the  proposal  form. 

■        •        •        •        • 

(b)  National  technical  assistance, 
training,  research,  or  evaluation 
projects.  If  you  are  or  represent  a  paity 
eligible  to  be  an  applicant,  and  are 
interested  in  a  national  technical 
assistance,  training,  research,  or 
evaluation  project  under  PWEDA,  you 
should  make  initial  contact  with  EDA  in 
Washington,  D.C.,  at  locations  identified 
in  the  NOFA,  for  information  and 
assistance  concerning  proposals  and  to 
obtain  program  information,  including  a 
copy  of  the  current  NOFA,  and  OMB 
approved  proposal  form.  After 
submission  of  the  proposal  to  the 
appropriate  EDA  Washington.  D.C. 
office,  generally,  three  or  more 
technically  knowledgeable  EDA  officials 
will  review  the  proposal  for  relevance 
and  quality. 

(1)  If  EDA  determines  that  the 
proposal  is  acceptable  under  §  304.2, 
program  specific  sections  of  this 
chapter,  and  the  NOFA,  if  applicable, 
EDA  may  by  letter  invite  the  submitter 
to  provide  an  application  with  a  mote 
detailed  and  comprehensive  project 
narrative. 


(c)  Additional  criteria,  or  priority 
consideration  factors  for  assistance,  may 
be  set  forth  in  a  NOFA. 

(d)  EDA  expects  that  applications  vrill 
generally  be  submitted  within  30  days 
after  receipt  of  an  invitation  letter. 
EDA's  invitation  to  submit  an 
application  does  not  assure  EDA 
funding. 

3.  Section  304.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$  304.2    How  EDA  evaluatss  proposals  and 
applications  lor  projects  funded  undsr 
PWEDA. 

(a)  General  proposal  and  application 
evaluation  criteria  for  projects  funded 
under  PWEDA  are  as  follows:  EDA  will 
screen  all  proposals/applications  for 
conformance  to  statutory  and  regulatory 
requirements,  the  reasonableness  of  the 
budget  presented,  and  the  following 
criteria: 

(1)  The  relative  severity  of  the 
economic  problem  of  the  area. 

(2)  The  quality  of  the  scope  of  work 
proposed  to  address  the  problem. 

(3)  The  merits  of  the  activity(ies)  for 
which  funding  is  requested,  and 

(4)  The  abilit>'  of  the  prospective 
applicant  to  carry  out  the  proposed 
activity(ies)  successfully. 


PART  305— GRANTS  FOR  PUBLIC 
WORKS  AND  DEVELOPMENT 
FACILmES 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3211:  Department  of 
Commerce  Organization  Order  10-4. 

§305.2    [Amsndsd] 

2.  Section  305.2  is  amended  by 
removing  paragraph  (c)  and  by 
redesignating  paragraph  (d)  as 
paragraph  (c). 

3.-4.  Section  305.5  is  redesignated  as 
§  305.24.  and  a  new  §  305.5  is  added  to 
read  as  follows: 

i  30S.S    Pilot  program. 

(a)  The  Chicago  Regional  Office  (CRO) 
has  been  authorized  to  conduct  a  pilot 
program  through  December  of  1999  to 
develop  simplified  and  streamlined 
procedures  for  monitoring  approved 
EDA  construction  projects.  Other  EDA 
regional  offices  have  been  authorized  to 
conduct  their  own  pilot  programs  for 
monitoring  compliance  with  the  post- 
approval  project  management 
requirements,  provided  they  first  obtain 
the  approval  of  the  Deputy  Assistant 
Secretary  for  Program  Operations.  The 
knowledge  and  efficiencies  gained  from 
the  pilot  programs  will  be  evaluated  and 
used  to  improve  and  revise  EDA's  post- 


approval  project  management 
requirements  and  procedures. 

(o)  As  part  of  this  pilot  program,  the 
procediues  developed  by  CRO  vary  from 
those  listed  in  this  subpart  B  of  part  305 
in  that  they  place  greater  reliance  on  a 
recipient's  certification  of  compliance. 
No  additional  requirements  are  imposed 
by  CRO  procedures.  CRO  provides 
guidelines,  in  its  version  of  the 
"Requirements  for  Approved  Projects, ' 
to  all  recipients  of  grants  for 
construction  projects  monitored  by  the 
CRO.  The  recipient  is  not  required  to 
submit  to  EDA  certain  doctmientation  at 
any  set  time,  but  is  required  to  maintain 
all  documentation  supporting  any  and 
all  certifications  submitted  to  CRO.  for 
the  period  of  time  provided  in  15  CFR 
part  14  or  24,  as  appropriate. 

5.  Section  305.6  is  redesignated  as 
§  305.25,  and  a  new  §  305.6  is  added  to 
read  as  follows: 

i  305.6    Project  managsment  conference. 

Af^er  the  EDA  financial  assistance 
award  has  been  accepted  by  the 
recipient,  EDA  may  schedule  a  plaiming 
conference  with  the  recipients 
representatives  to  explain  the  post- 
approval  requirements  for 
administration  of  the  EDA  assisted 
project. 

6.  Section  305.7  is  revised  to  read  as 
follows: 

§  305.7    Selection  of  the  Architect/ 
Engineer. 

Guidelines  for  the  selection  of  the 
Architect/Engineer  (A/E),  services  to  be 
performed  by  the  A/E,  contract 
provisions  for  those  services  and 
eligible  fees  for  the  A/E  are  as  follows: 

(a)  Selection  of  the  A/E  may  be  by 
sealed  bids  using  formal  advertising  or 
by  competitive  proposal  procediu^s 
subject  to  negotiation  of  fair  and 
reasonable  compensation.  The  cost  plus 
a  percentage  of  cost  and  percentage  of 
construction  cost  methods  of 
contracting  shall  not  be  used. 

(b)  The  A/E  agreement  shall  provide 
for  all  services  required  by  the  recipient 
for  the  engineering  feasibility,  design 
and  contract  administration  of  the 
proposed  project.  Appropriate  standards 
or  guides  developed  by  such 
professional  organizations  as  the 
American  ConstUting  Engineers 
Council,  American  Society  of  Civil 
Engineers,  National  Society  of 
Professional  Engineers,  and/or  the 
American  Institute  of  Architects  may  be 
used  where  the  grantee  does  not  have 
standard  procurement/contract 
documents. 

(c)  Exhibit  A-1,  Checklist  for 
Architect/Engineer  Ser\nces,  in  the  EDA 
publication,  Requirements  for  Approved 


Construction  Projects,  displayed  at 
EDA's  Web  Site.  http//www.doc.gov/eda 
(a  copy  of  this  publication  is  available 
firom  EDA  and  a  copy  will  be  furnished 
to  an  award  recipient  with  the  Offer  of 
Financial  Assistance),  lists  the  contract 
provisions  which  EDA  reconunends  for 
the  A/E  contract.  The  A/E  agreement 
must  be  furnished  to  EDA  in  order  for 
the  allowability  of  the  costs  of  A/E 
services  to  be  determined. 

(d)  Eligible  project  costs  may  include, 
but  not  be  limited  to,  costs  for  A/E  fees, 
resident  inspection,  test  borings,  and  the 
testing  of  materials  provided  under  an 
agreement  or  contract  with  the 
recipient.  The  A/E  fees  should  be  in 
conformity  with  similar  costs  and 
projects  in  the  area. 

7.  Sections  305.8  through  305.23  are 
added  to  read  as  follows: 

S  305.8    Projwrt  phasing. 

The  recipient  is  strongly  urged  to 
award  all  contracts  for  construction  at 
one  time. 

(a)  Where  compelling  reasons  justify 
phasing  the  project  the  recipient  must 
secure  the  approval  of  EDA  for  phasing 
prior  to  advertising  any  portion  for  bid. 

(b)  The  recipient's  request  for 
approval  of  phasing  must  include  valid 
reasons  justifying  the  request  and  a 
statement  fit)m  the  recipient  that  it  can, 
and  will,  fund  any  overrun  that  arises  in 
the  later  phases. 

(c)  Normally.  EDA  will  not  disburse 
funds  until  all  construction  contracts 
have  been  awarded,  (an  exception  is  the 
development  of  an  underground  source 
of  water  when  required  to  determine  the 
availability  of  an  adequate  source  of 
water  supply  in  terms  of  both  quality 
and  quantity  as  described  in  the  grant 
application). 

(d)  Disbursement  of  grant  funds  by 
phases  must  be  approved  by  EDA.  Such 
approvals  will  be  given  only  if  the 
recipient  can  demonstrate  that  a  severe 
hardship  will  result  if  such  approval  is 
not  given  and  there  are  compelling 
reasons  why  all  phases  cannot  be 
contracted  for  at  the  same  time. 

(e)  The  recipient  must  be  capable  of 
paying  incurred  costs  prior  to  the  first 
disbursement  of  EDA  grant  funds 

§  305.9    Recipient  tumlshsd  squipmeni  and 
materials. 

The  recipient  may  wish  to  incorporate 
into  the  project  equipment  and/or 
materials  which  it  will  secure  through 
its  own  efforts. 

(a)  It  is  the  responsibility  of  the 
recipient  to  assure  that  such  equipment 
and/or  materials  are  adequate  for  the 
proposed  use. 

(b)  The  use  of  such  equipment  and 
materials  must  be  approved  by  EDA  to 
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be  eligible  for  EDA  financial 
participation.  The  recipient  shall  be 
required  to  submit  with  its  request  for 
approval  either  a  paid  invoice  or  current 
quotes  from  not  less  than  three 
suppliers  who  normally  distribute  such 
equipment  and/or  materials.  EDA  may 
require  that  major  equipment  items  be 
subject  to  a  lien  in  favor  of  EDA  and 
may  also  require  a  statement  from  the 
Recipient  regarding  expected  useful  life 
and  salvage  value. 

(c)  The  recipiant  must  be  prepared  to 
show  that  the  cost  claimed  for  such 
equipment  and/or  materials  is 
competitive  with  local  market  costs. 

(d)  Acquisitions  of  recipient  furnished 
equipment  and/or  materials  imder  this 
section  is  subject  to  the  requirements  of 
15  CFR  part  24  or  15  CFR  part  14. 

$305.10    Construction  Managanwnt 
sarvica*. 

Construction  Management  is  defined 
as  the  services  of  a  firm  with  competent 
and  experienced  staff  to  act  as  the 
recipient's  agent  to  perform  all  or  part 
of  project  administration.  EDA  will  not 
normally  approve  the  use  of  a 
Construction  Management  firm  for 
projects  costing  less  than  S5  million. 
EDA  will  participate  in  such  cost  only 
if  EDA  approves  the  contract  for  such 
services. 

{  309. 1 1    Design/Buikj  method  o( 
construction. 

EDA  discourages  the  use  of  the  same 
entity  to  both  design  and  to  build  EDA 
assisted  facilities.  If  the  recipient  desires 
to  use  such  a  method,  its  use  must  be 
justified  and  EDA  must  approve  the 
contract.  The  procurement  of.  and  the 
compensation  to,  the  designer/builder 
will  be  subject  to  the  same  rules  as  for 
the  procurement  of  construction 
services. 

1305.12    Advwtlslns  tor  bids. 

In  the  absence  of  State  or  local  law  to 
the  contrary,  the  advertisement  for  bids 
for  construction  projects  should  appear 
in  publications  of  general  circulation  a 
minimum  of  four  times  within  a  30-day 
period  prior  to  the  opening  of  bids. 
Additional  circulation  of  the  invitation 
for  bids  is  encouraged  if  it  is  needed  to 
obtain  the  coverage  necessary  to  secure 
competitive  bids.  Generally,  a  minimum 
of  30  days  should  be  allowed  for 
submission  of  bids. 

(305.13    BIdovsmin. 

If  at  the  construction  contract  bid 
opening  the  lowest  responsive  bid  less 
deductive  alternates,  if  any,  exceeds  the 
funds  available  for  construction,  the 
recipient  may  reject  all  bids  or  augment 
the  funds  available  in  an  amount 
sufficient  to  enable  the  award  to  be 


made  to  the  low  bidder.  If  available,  the 
recipient  may  take  deductive  alternates 
in  the  order  given  in  the  Invitation  for 
Bids  until  at  least  one  of  the  responsive 
bids  less  deductive  alternates  results  in 
a  price  within  the  funds  announced  as 
available  prior  to  the  bid  opening.  The 
award  then  may  be  made  to  that  bidder. 
Additional  information  on  the 
procedures  to  be  followed  is  in  the  EDA 
publication.  Requirements  for  Approved 
Construction  Projects. 

§305.14    BM  undsrrun. 

If  at  the  construction  contract  bid 
opening,  the  lowest  responsive  bid  is 
less  than  the  funds  available  for 
construction.  EDA  must  be  notified 
immediately  to  determine  whether  any 
unneeded  grant  funds  should  be 
deobligated. 

{305.15    Contract  award. 

EDA  must  concur  in  the  award  of  all 
necessary  contracts  for  design  and 
construction  of  the  EDA  assisted  facility 
in  order  for  the  cost  to  be  eligible  for 
EDA  reimbursement.  Pending  EDA 
approval  of  the  construction  contract(s]. 
the  recipient  may  issue  the  notice  to 
proceed  permitting  the  work  to  go 
forward.  If  the  work  does  go  forward 
prior  to  EDA  approval,  the  recipient  will 
be  proceeding  at  its  own  risk  pending 
EDA  review  and  concurrence.  The  EDA 
regional  office  will  advise  the  recipient 
of  the  documents  that  are  required  to 
obtain  EDA  approval. 

{305.16    Construction  prograss  schedule. 

If  requested  by  EDA,  the  recipient  will 
secure  from  the  contractor  or  A/E  and 
furnish  a  copy  to  EDA  of  the  estimated 
construction  progress  chart  and  a 
schedule  of  amounts  for  contract 
payments.  The  construction  progress 
chart  should  be  updated  monthly  by  the 
recipient,  the  A/E  or  the  contractor,  and 
an  up-to-date  copy  furnished  to  EDA 
quarterly  throughout  the  construction  of 
the  project. 

{305.17    Projaclslgn. 

The  recipient  shall  be  responsible  for 
the  construction,  erection,  and 
maintenance  in  good  condition 
throughout  the  construction  period,  of  a 
sign  or  signs,  (recommended 
specifications  for  the  sign  are  included 
as  an  exhibit  to  the  EDA  publication, 
Beqairements  for  Approved 
Construction  Projects)  at  the  project  site 
in  a  conspicuous  place  indicating  that 
the  Federal  government  is  participating 
in  the  project.  EDA  may  require  more 
than  one  sign  if  the  project's  location  so 
warrants,  llie  recipient  should  confer 
with  the  EDA  regional  office  for 


suggestions  on  where  the  signfs)  should 
be  located. 

§  305.1 8    Occupancy  prior  to  completion. 

If  the  project  or  any  part  of  it  is  to  be 
occupied  or  used  prior  to  the  project's 
acceptance  from  the  contractor,  the 
recipient  must  notify  EDA  of  the  intent 
to  occupy  or  use  the  facility  and  the 
effective  date  of  the  occupancy  or  use, 
secure  the  written  consent  of  the 
contractor;  secure  an  endorsement  from 
the  insurance  carrier  and  consent  of  the 
surety  company  permitting  occupancy 
or  use  during  the  period  of  construction; 
secure  permanent  fire  and  extended 
coverage  insurance  and,  when  required, 
secure  a  permit  to  occupy  the  facility 
irom  the  appropriate  authority,  e.g.  the 
local  building  inspector. 

I30S.19    Contract  change  orders. 

After  construction  contracts  have 
been  executed,  it  may  become  necessary 
to  alter  them.  This  requires  a  formal 
contract  change  order,  issued  by  the 
recipient  and  accepted  by  the 
contractor. 

(a)  All  contract  change  orders  must  be 
concurred  in  by  EDA  even  if  the 
recipient  is  to  pay  for  all  additional 
costs  resulting  &om  the  change  or  the 
contract  price  is  to  be  reduced. 

(b)  The  work  on  the  project  may 
continue  pending  EDA  review  and 
concurrence  in  the  change  order  but  the 
recipient  should  be  aware  that  all  such 
work  will  be  at  the  recipient's  risk  as  to 
whether  the  cost  for  the  work  will  be  an 
eligible  project  cost  for  EDA 
participation  until  EDA  concurrence  is 
received. 

(c)  EDA  will  not  approve  financial 
participation  in  change  orders  that  are 
solely  for  the  purpose  of  using  excess 
funds  resulting  from  an  underrun  of  one 
or  more  of  the  items  in  the  approved 
project  budget. 

(d)  EDA  approval  of  change  orders 
must  be  based  on  a  finding  by  EDA  that 
the  work  called  for  in  the  change  order 
is  within  the  project  scope  and  is 
required  for  satisfactory  operation  or 
functioning  of  the  project. 

{  305.20    Project  development  time 
schedule. 

The  recipient  is  responsible  for 
expeditiously  prosecuting  the 
implementation  of  the  project  in 
accordance  with  the  project 
development  time  schedule  contained 
in  the  EDA  grant  award.  As  soon  as  the 
recipient  becomes  aware  that  it  will  not 
be  possible  to  meet  the  time  schedule, 
it  must  notify  the  EDA  Regional  Office. 
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{ 305.21    Controlling  budget 

The  tabulation  of  estimated  project 
costs  contained  in  the  EDA  grant  award 
is  the  controlling  budget  for  the  project. 

(a)  Budget  line  item  revisions, 
including  the  addition  of  a  new  line 
item,  which  do  not  involve  a  change  of 
scope  may  be  approved  by  EDA  if  no 
new  EDA  funds  are  involved;  another 
budget  line  item  (preferably  the 
contingency  line  item,  although  this  is 
not  mandatory]  has  funds  which  can  be 
used  without  significantly  adversely 
affecting  the  object  of  that  line  item;  and 
unless  the  line  item  that  is  proposed  to 
be  supplemented  is  supplemented,  the 
activity  associated  with  that  line  item 
cannot  be  completed. 

(b)  The  recipient  shall  notify  EDA  of 
any  proposed  transfer  of  funds  from  one 
budget  line  item  to  another.  The 
recipient's  attention  is  called  to  the  fact 
that  the  addition  of  a  new  line  item  to 
the  approved  budget  may  involve  an 
impermissible  change  of  scope  and, 
therefore,  may  result  in  such  costs  being 
excluded  from  EDA's  participation. 
Accordingly,  the  recipient  is  advised  to 
discuss  the  need  to  add  a  new  line  item 
to  the  approved  budget  with  EDA 
regional  office  staff  before  any  costs  are 
incurred  under  such  new  line  item. 

{  305.22    Services  performed  by  the 
recipient's  own  forces. 

The  recipient  may  wish  to  have  a 
portion  or  all  of  the  design, 
construction,  inspection,  legal  services 
or  other  work  and/or  services  in 
connection  with  the  project  performed 
by  personnel  who  are  employed  by  the 
recipient  either  full  or  part  time  (in- 
house).  Due  to  the  difficulty  in 
monitoring  in-house  construction  and 
the  limited  EDA  staff  available  to 
perform  the  monitoring,  in-house 
construction  is  discouraged. 

(a)  If  EDA  approves  the  use  of  the 
recipient's  in-house  fortes  to  construct 
all  or  part  of  the  EDA  assisted  project 
and  the  in-house  forces  are  to  be 
augmented  by  personnel  hired 
specifically  for  the  EDA  assisted  project, 
the  hourly  wages  to  be  paid  to  such 
persoimel  shall  be  the  same  as  the 
hourly  wages  paid  to  full  time  personnel 
of  the  recipient  doing  the  same  or 
similar  work.  If  the  nature  of  the  work 
is  not  similar  and/ or  there  is  not  an 
established  wage  scale,  the  prevailing 
state  or  county  hourly  wage  for  public 
employees  shall  be  obtained  from  the 
appropriate  state  or  county  agency  and 
used  for  the  newly  established  position. 
However,  non-profit  recipients  must  pay 
all  personnel  employed  for  the 
construction  of  the  EDA  assisted  project 
the  prevailing  hourly  wages  for  the  area 


as  established  by  the  U.S.  Department  of 
Labor. 

(b)  The  use  of  in-house  forces  for 
construction  may  be  approved  by  EDA 
if; 

(1)  The  recipient  has  a  special  skill 
required  for  the  construction  of  the 
project,  e.g..  construction  of  unique 
Indian  structiues,  or 

(2)  The  recipient  has  made  all 
reasonable  efforts  to  obtain  a  contractor 
but  ha.s  failed  to  do  so  because  of 
imcontroUable  factors  such  as  the 
remoteness  of  the  project  site  or  an 
overabundance  of  construction  work  in 
the  project  area,  or 

(3)  Substantial  cost  savings  can  be 
demonstrated. 

{  305.23    Public  Works  projects  tor  design 
and  engineering  work. 

In  general,  EDA  prefers  to  award  a 
Public  Works  grant  that  includes  all  of 
the  costs  required  for  the  successful 
completion  of  a  project,  including  the 
design  and  engineering  work. 

(a)  When  the  purpose  of  the  Public 
Works  project  is  to  accomplish  only  the 
design  and  engineering  work  for  a 
proposed  future  construction  project, 
EDA  may  award  a  grant  for  the  design 
and  engineering  work  with  the 
understanding  that  EDA  cannot  make  a 
commitment  against  a  fiiture  fiscal  year 
appropriation  to  fund  the  proposed 
construction  project. 

(b)  The  purpose  of  the  EDA  assisted 
project  for  design  and  engineering  work 
is  to  produce  all  of  the  documents 
required  for  the  construction  of  the 
proposed  future  project  in  a  format  and 
in  sufficient  quantity  to  permit  a 
construction  contract  to  be  advertised 
and  awarded  soon  after  the  project's 
construction  financing  has  been 
arranged.  The  EDA  document. 
Requirements  for  Approved 
Construction  Projects,  should  be  used  to 
ensure  that  the  proposed  construction 
project  meets  all  applicable  Federal 
requirements. 

(c)  Design  and  engineering  projects 
will  not  generally  be  considered  imless 
the  nature  of  the  proposed  project  to  be 
considered  is  complex  or 
environmentally  sensitive  and  EDA 
makes  a  determination  that  it  is  in  the 
best  interest  of  the  Government  to  award 
a  separate  grant  for  design  and 
engineering. 

(d)  EDA  requires  the  design/ 
engineering  contract  to  be  submitted  to 
and  approved  by  EDA  before  any  EDA 
grant  funds  can  be  disbursed. 

8.  Redesignated  $305.24  is  amended 
by  revising  paragraph  (8)(4J  to  read  as 
follows: 


{305.24    Oisburaements  of  funds  tor 


(a)'  •  • 

(4)  Upon  such  evidence  as  EDA  may 
require  that  grantee's  proportionate 
share  of  funds  not  yet  expended,  is  on 
deposit: 
•        •        »        •        ♦ 

9.  Redesignated  §  305.25  Is  revised  to 
read  as  follows: 

{305.25    Rnal  inspection. 

A  final  inspection  will  be  scheduled 
by  the  recipient  and  appropriate 
notification  given  to  EDA.  when  the 
project  has  been  completed  and  all 
deficiencies  have  been  corrected.  ED.^ 
persoimel  may  attend  and  participate  in 
the  final  inspection  and,  in  any  event, 
EDA  must  be  advised  of  the  outcome  of 
such  final  inspection  and  the  recipient's 
acceptance  of  the  work 

10.  Section  305.26  is  added  to  read  as 
follows: 

{305.26    Reports. 

Financial  and  performance  report 
requirements  will  be  specffied  in  the 
Special  Award  Conditions  of  the  grant 
Construction  progress  schedule  reports 
will  be  as  required  in  §  305  16. 

PART  306— PLANNING  ASSISTANCE 

1 .  The  authority  citation  for  part  306 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  l(>-4 

2.  Section  306.3  is  amended  by 
revising  paragraphs  (b)(1)  and  (2),  by 
redesignating  paragraph  (b)(3)  as  (b)(4) 
and  revising  it.  by  adding  a  new 
paragraph  (b)(3),  and  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

{306.3    Aimrd  requirements. 

(b)'   •   • 

(1)  The  maximum  Federal  grant  rate 
for  a  project  under  this  part  for 
recipients  other  than  Economic 
Development  Districts  is  50  percent, 
except  as  supplemented  as  provided  in 
§  301.4(h)  of  this  chapter 

(2)  The  maximum  Federal  grant  rate 
for  a  project  imder  this  part  for  a  district 
is: 

(i)  50  percent,  or 

(ii)  75  percent,  if  the  project  meets  the 
criteria  of  paragraph  (b)(3)  of  this 
section. 

(3)  A  district  project  is  eligible  for  a 
supplemental  grant  increasing  the 
Federal  share  up  to  and  including  75 
percent  when  the  applicant  is  able  to 
demonstrate  that: 

(i)  The  project  is  intended  to  address 
problems  arising  from  actual  or 
threatened  high  unemployment,  low  per 
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capita  income,  or  a  special  need  that 
qualifies  an  area  for  eligibility  under 
§  301 .2(b)  of  this  chapter. 

(ii)  The  project  is  in  significant  part 
devoted  to  activities  addressing  the 
needs  of  the  most  economically 
distressed  parts  of  the  total  area  served 
by  the  applicant. 

(iii)  The  applicant  is  uniquely 
qualified  to  address  the  major  causes  of 
actual  or  threatened  economic  distress 
in  the  area  served  by  the  applicant,  and 

(iv)  The  applican{  cannot  provide  the 
non-Federal  share  otherwise  required 
because  in  the  overall  economic 
situation  there  is  a  lack  of  available  non- 
Federal  share  due,  for  instance,  to  the 
pressing  demand  for  its  use  eUewhere. 

(4)  A  project  receiving  a  supplemental 
grant  increasing  the  Federal  share  under 
paragraph  (bj(3)  of  this  section  is  not 
eligible  for  additional  Federal  grant 
assistance  under  §  301.4(d)  of  this 
chapter,  i.e..  the  10  percent  incentive 
increase  for  certain  projects  in  districts. 

(0  •  •  • 

(1)  The  State  must  have  or  develop  a 
CEDS; 
*        *        •        •        • 

3.  The  heading  of  $  306.4  is  revised  to 
read  as  follows: 

1 306.4    Post-approval  requiramwrts. 


PART  307— LOCAL  TECHNICAL 
ASSISTANCE.  UNIVERSITY  CENTER 
TECHNICAL  ASSISTANCE.  NATIONAL 
TECHNICAL  ASSISTANCE.  TRAINING, 
RESEARCH,  AND  EVALUATION 

1.  The  authority  citation  for  part  307 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

2.  Section  307.2  is  amended  by 
removing  paragraph  (f)  and  by  revising 
paragraphs  (d|  and  (e)  to  read  as  follows: 

i  307.2    Application  evaluation  criteria. 


(d)  Demonstrates  iimovative 
approaches  to  stimulating  economic 
development  in  distressed  areas;  and 

(e)  is  consistent  with  the  CEDS  or 
other  strategy  accepted  by  EDA  for  the 
area  in  which  the  project  is  located. 

3.  Section  307.3  is  amended  by 
removing  paragraph  (b)  and  by 
redesignating  paragraphs  (cj  and  (d)  as 
(b)  and  (c)  accordingly,  and  by  revising 
redesignated  paragraph  (c)  to  read  as 
follows: 

f  307.3    Award  and  grant  rata 

raquirenwnta. 

•         •        •        •        • 

(c)  Grant  rate: 

(1)  The  maximum  Federal  grant  rate 
for  a  project  under  this  subpart  is: 


(i)  50  percent,  except  as 
supplemented  as  provided  in  $  301.4(b): 
or 

(ii)  Up  to  and  including  100  percent, 
if  the  project  is  not  feasible  without,  and 
merits,  a  reduction  or  waiver  of  the  non- 
Federal  share  reqtiired  imder  the  rate 
provided  in  §  301.4(b). 

(2)  A  project  is  eligible  for  a 
supplemental  grant  increasing  the 
Federal  share  up  to  and  including  100 
percent  when  the  applicant  is  able  to 
demonstrate  that. 

(i)  It  cannot  provide  the  non-Federal 
share  otherwise  required  because  in  the 
overall  economic  situation  there  is  a 
lack  of  available  non-Federal  share  due, 
for  instance,  to  the  pressing  demand  for 
its  use  eUewhere: 

(ii)  The  project  is  addressing  major 
causes  of  distress  in  the  service  area  and 
requires  the  unique  characteristics  of 
the  applicant,  which  will  not  participate 
in  the  program  if  it  must  provide  all  or 
part  of  a  50  percent  non-Federal  share; 
or 

(iii)  The  project  is  for  the  benefit  of 
local.  State,  regional,  or  national 
economic  development  efforts,  and  will 
be  of  no  or  only  incidental  benefit  to  the 
recipient. 

(3)  A  project  receiving  a  supplemental 
grant  increasing  the  Federal  share  under 
paragraph  (c)(2)  of  this  section  is  not 
eligible  for  additional  Federal  grant 
assistance  under  §  301.4(d)  of  this 
chapter,  i.e.,  the  10  percent  incentive 
increase  for  certain  projects  in  districts. 

(4)  A  local  technical  assistance  project 
is  eligible  for  a  Federal  grant  rate  of 
more  than  75  percent,  up  to  100  percent, 
only  if  approved  by  the  Assistant 
Secretary. 

4.  Sections  307.7  through  307,9  are 
redesignated  as  §§  307.9  through  307.11. 
respectively;  §§  307.4  through  307.6  are 
redesignated  as  §§  307.5  through  307.7 
in  subpart  B;  and  a  new  §  307.4  is  added 
to  read  as  follows: 

$307.4    Poat-approval  raqulranienta. 

Financial  reports,  progress  reports, 
and  project  products  will  be  specified  in 
the  Special  Award  Conditions  of  the 
grant  or  cooperative  agreement. 

5.  Redesignated  §  307.6  is  amended  by 
removing  paragraph  (d)  and  by 
redesignating  paragraphs  (e)  and  (f)  as 
(d)  and  (e)  respectively. 

6.  Redesigiuted  $  307.7  is  amended  by 
revising  paragraph  (d)  and  by  adding  a 
new  paragraph  (e)  to  read  as  follows; 

$  307.7    Award  and  grant  rata 
raqulramants. 

*        *        *        •        • 

(d)  Grant  rate: 

(1)  The  maximum  Federal  grant  rate 
for  a  project  imder  this  subpart  is: 


(i)  50  percent,  or 

(ii)  75  percent,  if  the  project  is  not 
feasible  without,  and  merits,  a  reduction 
or  waiver  of  the  non-Federal  share. 

(2)  A  project  is  eligible  for  a 
supplemental  grant  increasing  the 
Federal  share  up  to  and  including  75 
percent  when  the  applicant  is  able  to 
demonstrate  that: 

(i)  It  cannot  provide  the  non-Federal 
share  otherwise  required  because  in  the 
overall  economic  situation  there  is  a 
lack  of  available  non-Federal  share  due, 
for  instance,  to  the  pressing  demand  for 
its  use  elsewhere; 

(ii)  The  project  is  addressing  major 
causes  of  distress  in  the  area  serviced 
and  requires  the  unique  characteristics 
of  the  applicant,  which  will  not 
participate  in  the  program  if  it  must 
provide  all  or  part  of  a  50  percent  non- 
Federal  share;  or 

(iii)  The  project  is  for  the  benefit  of 
local.  State,  regional,  or  national 
economic  development  efforts,  and  will 
be  of  no  or  only  incidental  benefit  to  the 
recipient. 

(3)  A  project  awarded  under  this 
subpart  is  not  eligible  for  additional 
Federal  grant  assistance  under  the  table 
in  S  301.4(b)  or  the  provisions  of 
S301,4(d)  of  this  chapter,  i.e.,  the  10 
percent  incentive  increase  for  certain 
projects  in  districts. 

(e)  Direct  costs:  At  least  80  percent  of 
EDA  funding  must  be  allocated  to  direct 
costs  of  program  delivery. 

7.  A  new  S  307.8  is  added  to  subpart 
B  to  read  as  follows: 

$307.8    Poat-approval  raquirsnwnta. 

Financial  reports,  progress  reports, 
and  project  products  will  be  specified  in 
the  special  award  conditions  of  the 
grant  or  cooperative  agreement. 

8.  Redesignated  §  307.11  is  amended 
by  removing  paragraph  (c),  by 
redesignating  paragraph  (d)  as 
paragraph  (c]  and  by  revising 
redesignated  paragraphs  (c)(l)(ii)  and 
(c)(2)  introductory  text  to  read  as 
follows: 

$307.11     Award  and  grant  rata 

raqulramants. 

*         *         •         ■         * 

(c)«  •  • 

(1)'  *  • 

(ii)  Up  to  and  including  100  percent, 
if  the  project  is  not  feasible  untliout,  and 
merits,  a  reduction  or  waiver  of  the  non- 
Federal  share  required  under  the  rate 
provided  in  §  301.4(b)  of  this  chapter. 

(2)  A  project  is  eligible  for  a 
supplemental  grant  increasing  the 
Federal  share  up  to  and  including  100 
percent  when  the  applicant  is  able  to 
demonstrate  that: 
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9.  Section  307.12  is  added  to  read  as 
follows: 

$307.12    Post-approval  requiremsnts. 

Financial  reports,  progress  reports, 
and  project  products  will  be  specified  in 
the  Special  Award  Conditions  of  the 
grant  or  cooperative  agreement. 

PART  30»— REQUIREMENTS  FOR 
ECONOMIC  ADJUSTMENT  GRANTS 

1.  The  authority  citation  for  part  308 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

2.  Section  308.1  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

$  308.1    Purpose  and  acopa. 

•  •  •  k  * 

(b)*  •  * 

(1)  Help  oiganize  and  carry  out  a 

CEDS; 


3.  Section  308.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  306.4    Sslactlon  and  evaluation  factors. 

(b)  Strategy  grants.  EDA  will  review 
strategy  grant  applications  for 
assurances  that  the  proposed  activities 
will  conform  to  the  CEOS  requirements 
in  §  303.3  of  this  chapter. 

*  «        *        •        * 

4.  Section  308.5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

$306.5    Applicant  raqulramants. 

•  «        •        •        • 

(b)  Include,  or  incorporate  by 
reference,  if  so  approved  by  EDA,  a 
strategy,  as  provided  in  $  301.3  of  this 
chapter  (except  that  a  strategy  is  not 
required  when  a  funding  request  is  for 
planning  assistance,  e.g.,  a  strategy 
grant); 


PART  314-PROPERTY 

1.  The  authority  citation  for  part  314 
continues  to  read  as  follows: 

Anthority:  42  U.S.C.  3211;  19  U.S.C.  2341- 
235S;  42  U.S.C.  B701;  42  U.S.C.  184; 
Department  of  Commerce  Organization  Order 
tO-4. 

2.  Section  314.3  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

1314,3    Uas  of  proparty. 

•         »         ■         *         • 

(d)  When  acquiring  replacement 
personal  property  of  equal  or  greater 
value,  the  recipient  may,  with  EDA's 
approval,  trade-in  the  property 


originally  acquired  or  sell  the  original 
property  and  use  the  proceeds  in  the 
acquisition  of  the  replacement  property, 
provided  that  the  replacement  property 
shall  be  used  for  the  project  and  be 
subject  to  the  same  requirements  as  the 
original  property.  In  extraordinary  and 
compelling  cirounstances,  EDA  may 
allow  replacement  of  real  property,  with 
the  approval  of  the  Assistant  Secretary. 

3.  Section  314.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$314.4    Unauthorizad  uaa. 

*        *        •         ■        • 

(b)  If  property  is  disposed  of  or 
encumbered  without  EDA  approval, 
EDA  may  assert  its  interest  in  the 
property  to  recover  the  Federal  share  of 
the  value  of  the  property  for  the  Federal 
Government.  To  that  end,  EDA  may  take 
such  actions  as  are  provided  in 
coimection  with  loans  and  loan 
guarantees,  in  §  316.5(c)  of  this  chapter. 
EDA  may  pursuis  its  rights  under  both 
paragraphs  (a)  and  (b)  of  this  section  to 
recover  the  Federal  share,  plus  costs  and 
interest. 

PART316-GENERAL 
REQUIREMENTS  FOR  RNANCUL 
ASSISTANCE 

1 .  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  42  US  C  3211;  19  U.S.C.  2391. 
et.  seq..  Department  of  Commerce 
Organization  Order  10-4. 

2.  Section  316.2  is  amended  by 
revising  the  definitions  of  "Beneficiary" 
and  "Commercial  product  or  service"  in 
paragraph  (a),  and  by  revising 
paragraphs  (e)  introductory  text,  and 
(e)(1),  (2),  (4),  (6)  and  (8)  to  read  as 
follows: 

$  31 6.2    Excass  capacity. 

(a)*   •   * 

Beneficiary  means  a  firm  or  group  of 
firms,  a  public  or  private  enterprise  or 
organization  that  provides  a  commercial 
product  or  service  and  that  directly 
benefits  from  an  EDA-assisted  project 
*        *        •        •        ■ 

Commercial  product  or  service  means 
a  product  or  service  sold  on  the  open 
market  in  competition  with  another 
provider's  product  or  service  of  the 
same  kind. 

(e)  Unless  EDA  determines  that 
circumstances  require  a  section  208 
study  or  report,  EDA  will  make  a 
finding  of  compliance  with  section  208 
without  doing  a  section  208  report  or 
study  for  those  projects  with  known 
beneficiaries,  and  which  have  one  or 
mora  of  the  following  characteristics: 


(1 )  The  project  is  primarily  for  the  use 
and  benefit  of  the  community  as  a 
whole  without  significantly  expanding 
the  output  of  commercial  products  or 
services; 

(2)  The  project  is  primarily  to  be  used 
for  non-production  or  non-distribution 
purposes; 

(4)  The  project  will  assure  the 
retention  of  physical  capacity  and/or 
employment  without  significantly 
expanding  the  existing  supply  of  the 
same  kinds  of  commercial  products  or 
services; 

•  *        •        •        * 

(6)  The  project  will  replace,  rebuild  or 
modernize,  within  the  same  commuting 
area,  facilities  which  within  the 
previous  two  years  have  been,  or  are  to 
be,  displaced  by  official  governmental 
action,  without  a  change  in  the  kind  or 
significant  increase  in  output  of  the 
commercial  product  or  service 
previously  provided; 

•  *         •         *         • 

(8)  The  project  is  wholly  or  primarily 
for  planning,  technical  assistance, 
research,  evaluation,  other  studies,  or 
for  the  training  of  workers,  and  not  for 
the  direct  benefit  of  a  firm  or  an 
industry  that  produces  a  commercial 
product  or  service;  or 

•  *        •        •        • 

3.  Section  316.11  is  amended  by 
revising  the  heading  and  paragraph  (a) 
to  read  as  follows; 

$316.11    InlaigovwiMiieiiUI  ravlawot 
proiscts. 

(a)  When  the  applicant  is  not  a  State. 
Indian  tribe  or  other  general-purpose 
governmental  authority,  the  applicant 
must  a£Ford  the  appropriate  general 
purpose  local  governmental  authority  of 
the  area  a  minimum  of  15  days  in  which 
to  review  and  comment  on  a  proposed 
project  under  EDA's  public  works  and 
economic  adjustment  programs.  Under 
these  programs,  applicants  shall  furnish 
the  following  with  their  application;  if 
no  comments  were  received,  a  statement 
of  the  efibrts  made  to  obtain  such 
comments;  or.  if  comments  were 
received,  a  copy  of  the  comments  and  a 
statement  of  any  actions  taken  to 
address  such  comments. 


PART  317-CIVIL  RIGHTS 

1 .  The  authority  citation  for  part  31 7 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  3211;  42  use. 
2000d-l;  29  U.S.C  794;  42  U.S.C  3123;  42 
U.S.C.  6709;  20  U.S.C.  168^  42,y.S.C.  6101; 
Department  of  Commarce  OfgbuzatiaD  Order 

lft_4  ^ 
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2.  Section  317.1  is  amended  by 
revising  paragraph  (a)(5)  and  adding 
paragraph  (a)(6);  by  redesignating 
paragraph  (f)  as  paragraph  (h)  and 
revising  it;  by  redesignating  paragraphs 
(b)  through  (e)  as  paragraphs  (c)  through 
(f)  and  revising  them;  and  by  adding 
new  paragraphs  (b)  and  (g)  to  read  as 
follows: 

$317.1     Civil  righU. 
(a)-   •   * 

(5)  42  U.S.C.  6709  (proscribing 
discrimination  on  the  basis  of  sex  under 
the  Local  Public  Works  Program:  and 

(6)  Other  Federal  statutes,  regulations 
and  Executive  Orders  as  applicable. 

(b)  No  recipient  or  other  party  shall 
intimidate,  threaten,  coerce,  or 
discriminate  against,  any  person  for  the 
purpose  of  interfering  with  any  right  or 
privilege  secured  by  section  601  of  the 
Civil  Rights  Act  of  1964,  section  504  of 
the  Rehabilitation  Act  of  1973,  Title  IX 
of  the  Education  Amendments  of  1972, 
42  U.S.C.  3123,  42  U.S.C.  6709,  and  the 
Age  Discrimination  Act  of  1975,  or 
because  the  person  has  made  a 
complaint,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
under  this  part 

(cl  Qefinitions: 

(1)  Other  Parties  means,  as  an 
elaboration  of  the  definition  in  15  CFR 
part  8,  entities  which,  or  which  are 
intended  to,  create  and/ or  save  15  or 
more  permanent  jobs  as  a  result  of  EDA 
assistance  provided  that  they  are  also 
either  specifically  aamed  in  the 
application  as  benefitting  from  the 
project,  or  are  or  vidll  be  located  in  an 
EDA  building,  port,  facility,  or 
industrial,  commercial  or  business  park 
prior  to  EDA's  final  disbursement  of 
funds  awarded  for  the  project, 

(2)  Additional  definitions  are 
provided  in  EDA's  Civil  Rights 
Guidelines  and  15  CFR  part  8. 

(d)  All  recipients  of  EDA  financial 
assistance  imder  PWEDA  and  the  Trade 
Act.  and  Other  Parties  are  required  to 
submit  the  following  to  EDA; 

(1)  Written  assurances  that  they  vrill 
comply  with  EDA  regulations  and  other 
Department  of  Commerce  regulations, 
and  such  other  requirements  as  may  be 
applicable,  prohibiting  discrimination; 

(2)  Employment  data  in  such  form 
and  manner  as  determined  by  EDA; 

(3)  Information  on  civil  rights  status 
and  involvement  in  charges  of 
discrimination  in  employment  or  the 
provision  of  services  during  the  2  years 
previous  to  the  date  of  submission  of 
such  data  as  follows; 

(i)  Description  of  the  status  of  any 
lawsuits,  complaints  or  the  results  of 
compliance  reviews;  and 


(ii)  Statement  indicating  any 
administrative  findings  by  a  Federal  or 
State  agency. 

(4)  Whenever  deemed  necessary  by 
EDA  to  determine  that  applicants  and 
other  parties  are  in  compliance  with 
civil  rights  regulations,  such  applicants 
and  other  parties  shall  submit 
additional  information  in  the  form  and 
manner  requested  by  EDA;  and 

(5)  In  addition  to  employment  record 
requirements  found  in  15  CFR  8.7, 
complete  records  on  all  employees  and 
applicants  for  employment,  including 
information  on  race,  sex,  national 
origin,  age,  education  and  job-related 
criteria  must  be  retained  by  employers 
and  made  accessible  to  the  responsible 
Department  official. 

fe)  To  enable  EDA  to  determine  that 
there  is  no  discrimination  in  the 
distribution  of  benefits  in  projects 
which  provide  service  twnefits,  EDA 
may  require  that  applicants  submit  a 
project  service  map  and  information  on 
which  to  determine  that  services  are 
provided  to  all  segments  of  the  area 
being  assisted.  Applicants  may  be 
required  to  submit  any  other 
information  EDA  may  deem  necessary 
for  such  determination. 

(f)  EDA  assisted  planning 
organizations  must  meet  the  following 
requirements; 

(1)  For  the  selection  of 
representatives,  EDA  expects  plaiming 
organizations  and  CEDS  committees  to 
take  appropriate  steps  to  ensure,  where 
appropriate  to  the  area,  that  there  is 
adequate  representation  of  minority  and 
low-income  populations,  women, 
people  with  disabilities  and  Federal  and 
State  recognized  American  Indian  tribes 
and  that  such  representation  is 
accomplished  in  a  nondiscriminatory 
maimer;  and 

(2)  EDA  assisted  planning 
organizations  and  CEDS  committees 
shall  take  appropriate  steps  to  ensure 
that  no  individual  will  be  subject  to 
discrimination  in  employment  because 
of  their  race,  color,  national  origin,  sex, 
age  or  disability. 

(3)  Prior  to  approval  of  EDA  initial 
funding,  and  for  district  designations, 
each  district  and  other  planning 
organizations  so  supported  by  EDA  is 
required  to  report  to  EDA  the 
membership  of  its  governing  bodies, 
executive  committees,  and  staff.  This 
report  shall  include  the  following  items: 

(i)  The  total  population  and  minority 
population  of  die  area  served  by  the 
organization; 

(ii)  A  list  of  organizations  in  the  area 
representing  the  interests  of  minorities, 
women,  and  people  with  disabilities; 

(iii)  A  list  of  the  membership  of  the 
governing  board,  executive  committee 


indicating  race.  sex.  national  origin,  age. 
and  those  who  self-  identify,  as  having 
disabilities; 

(iv)  A  description  of  actions  taken  and 
methods  used  in  its  diversity  efforts  to 
promote,  as  much  as  possible,  the 
participation  of  all  segments  of  the  areas 
served; 

(v)  Information  regarding  how  they 
notified  and  provided  organizations, 
including  neighborhood  associations 
representing  the  interests  of  minorities, 
women,  and  people  with  disabilities, 
the  opportunity  to  select  members  and 
their  own  representatives; 

(vi)  A  list  of  employees  on  the  staff  of 
ihe  organization  by  name,  position  tide, 
salary,  funding  source,  and  hiring  data 
indicating  race,  sex,  national  origin,  and 
age: 

(vii)  A  brief  summary  of  any 
economic  development  activities 
undertaken  during  the  previous  12 
months  that  may  have  impacted  the 
covered  persons  in  the  area.  This 
information  is  required  with  the  initial 
application  and  annually  thereafter  for 
continuation  planning  funding. 

(4)  Prior  to  approval  of  continuation 
funding  for  a  plarming  grant  each 
district  and  other  planning  organizatioD 
so  supported  by  EDA  is  required  to 
submit  a  report  which  includes  the 
items  outlined  in  paragraph  {f)(3)  of  this 
section  except  items  in  paragraphs 
(f)(3)(ii)  and  (v),  (although  paragraph 
(f)(3)(v)  may  be  required  when  changes 
to  the  boards  and  committees  affecting 
minorities,  women,  people  with 
disabilities  have  occurred),  and  a 
summary  indicating  the  annual  progress 
made  in  the  diversity  efforts  including 
a  list  by  name,  race,  national  origin,  sex, 
and  age  of  all  hires,  promotions, 
terminations,  and  composition  of 
applicant  pools  since  the  last  reporting 
period  and  steps  taken  to  ensure 
nondiscrimination  and  to  provide  equal 
employment  opportunity, 

(5)  In  order  to  determine  whether 
districts  and  other  planning 
organizations  supported  by  EDA  are 
complying  with  the  requirements  in 
paragraph  (f)(3),  EDA  shall  conduct 
annual  comphance  reviews  of  these 
organizations  through  either  an  in-depth 
desk  audit  or  onsite  review. 

(g)  Applicants  for  Revolving  Loan 
Funds  will  provide  information 
describing  the  make-up  of  the  existing 
or  proposed  RLF  Loan  Board  members 
by  race,  national  origin,  gender,  age,  and 
those  who  voluntarily  self-identify  as 
having  disabilities.  The  reports 
submitted  to  EDA  by  RLF  grantees  will 
be  used  to  monitor  civil  rights 
compliance.  Additional  information 
may  be  requested  as  needed  to 
determine  compliance.  Compliance 
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issues  which  will  be  reviewed  and 
monitored  include,  but  are  not  limited 
to,  the  following: 

(1)  The  representation  of  minorities, 
women,  and  those  who  voluntarily  self- 
identify  as  having  disabilities,  as  well  as 
the  age  of  members  on  the  RLF  Loan 
Board: 

(2)  Recipient's  plans  to  openly  market 
the  RLF  to  prospective  minority, 
disabled,  and  women  business 
borrowers:  and 

(3)  Recipient's  monitoring  plans  for 
borrowers'  compliance  with  civil  rights 
requirements  concerning  employees  or 
applicants  for  employment,  and/or 
providers  of  goods  and  services. 

Ch)  Reporting  and  other  procedural 
matters  are  set  forth  in  15  CFR  parts  8, 
8b,  8c,  and  20  and  the  Civil  Rights 
GuideUnes  which  are  available  bom 
EDA's  Regional  Offices.  See  part  300  of 
this  chapter. 


PART  318— EVALUATIONS  OF 
UNIVERSITY  CENTERS  AND 
ECONOMIC  DEVELOPMENT 
DISTRICTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  3211:  Department  of 
Commerce  Organization  Order  lD-4. 

2.  Section  318.1  is  amended  by 
revising  paragraphs  (a)(3)  and  (b)  to  read 
as  follows: 

$  31  S.I     University  Center  partarmanc* 
•valuations. 

(a)'    •   • 

(3)  For  peer  review,  ensure  the 
participation  of  at  least  one  other 
University  Center,  as  appropriate,  in  the 
evaluation  on  a  cost-reimbursement 
basis. 

(b)  A  purpose  of  the  evaluation  is  to 
determine  if  the  University  Center 
should  continue  to  receive  funding 
under  the  program. 


3.  Section  318.2  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

}31tJ    Economic  Development  CMstrict 
pertarmance  •vstuatkms. 


(b)  Assess  the  Economic  Development 
District's  management  standards, 
financial  accountability,  and  program 
performance:  and 

(c)  For  peer  review,  ensure  the 
participation  of  at  least  one  other 
Economic  Development  District 
organization,  as  appropriate,  in  the 
evaluation  on  a  cost-reimbursement 
basis. 

Dated:  December  6, 1999. 
Choter  |.  Straub,  Jr., 

Acting  Assistant  Secretary  for  Economic 

Development. 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  DECEMBER  14, 
1999 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Servica 

Avocados  grown  in — 

Florida;  putXished  12-13-99 
COMMERCE  DEPARTMENT 
Economic  Devalopment 
Administration 
Economic  Development 
Administration  Reform  Act  of 
1998;  implementation; 
published  12-14-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
International  fisheries 
regulations; 

Pacific  tuna;  harvest  quotas; 
published  12-14-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  tiazarclous; 
natior^al  emission  standards; 
Chromium  emissions  from 
hard  ar>d  decorative 
chromium  electroplating 
and  anodizing  tanks,  etc.; 
published  12-14-99 
Air  quality  implementation 
plans:  approval  and 
promulgatkxi;  vanous 
States; 

f^orth  Carolina;  published 
10-15-99 
Clean  Air  Act; 
Add  rain  program — 
Nitrogen  Oxides  Emisskxi 
Reduction  Program; 
response  to  court 
reniand;  publisf>ed  10- 
15-99 
Reporting  and  recordkeeping 
requirements;  published  12- 
14-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  camer  services: 
Telecommunications  Act  df 
1996;  implementation — 
Customer  proprietary 
fretwork  information  aixl 
otfier  customer 
informaton; 
telecommunications 
carriers'  use;  published 
10-5-99 


NUCLEAR  REGULATORY 
COMMISSION 

Independent  storage  ol  spent 
nuclear  fuei  and  high-level 
radioactive  waste;  licensing 
requirements: 
Holders  of  and  applicants 
for  certificates  of 
compliance  and  their 
contractors  and 
subcontractors:  expanded 
applicability;  published  10- 
15-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Eggs  and  egg  products; 
Shell  eggs:  refngeration 
requirements,  comments 
due  by  12-21-99; 
published  10-22-99 
Sheep  and  lamb  promotion, 
research,  and  informatkxi 
order;  comments  due  by  12- 
23-99:  published  11-23-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tubert:uiosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  12- 
20-99;  published  10-20- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 


Beluga  whale;  Cook  Inlet. 
AK,  stock  designation  as 
depleted;  comments  due 
by  12-20-99;  published 
10-19-99 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantk:  fisf>enes — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources:  comments 
due  by  12-20-99; 
published  11-4-99 
Magnuson-Stevens  Act 
provisions — 
Essential  fish  habitat; 
comments  due  by  12- 
23-99;  published  11-8- 
99 
Mahne  mammals; 


Incidental  taking— 
BP  Exploration  (Alaska); 
Beaufort  Sea;  offshore 
oil  and  gas  platforms 
conftiuction  and 
opeiBtion;  comments 
due  by  12-21-99; 
published  10-22-99 
DEFENSE  DEPARTMENT 
Acquisition  regulatkxis: 
Information  disclosure; 
comments  due  by  12-20- 
99;  published  10-21-99 
Civilian  health  and  medical 
program  of  uniformed 
servrees  (CHAMPUS); 
THICARE  program- 
Double  coverage;  third 
party  recoveries; 
comments  due  by  12- 
20-99;  published  10-19- 
99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natkxtal  emission  starxlante: 
Genenc  maximum 
achievable  control 
lechnokigy 

Surge  control  and  bottoms 
receivef  vessels: 
comments  due  by  12- 
22-99;  published  11-22- 
99 
Air  pollution  control;  new 
motor  vehcles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Pre-production  certification 
procedures:  compliance 
assurance  programs: 
reconsideration  petition; 
comments  due  by  12- 
20-99;  published  11-5- 
99 
Air  programs; 
Otjter  Continental  Sfielf 
regulatons— 
California;  consistency 
update;  comments  due 
by  12-20-99;  published 
11-19-99 
Air  prt>grams;  approval  and 
promulgation.  Slate  plans 
for  designated  facilities  and 
pollutants: 

Indiana;  comments  due  by 
12-20-99;  published  11- 
18-99 
Air  quality  implementation 
plans;  approval  and 
promulgation:  varwus 
States; 

California:  comments  due  by 
12-20-99;  published  11- 
19-99 
Cotorado  et  al.;  comments 
due  by  12-20-99: 
published  11-19-99 
Indiana;  comments  due  by 
12-20-99;  published  11- 
18-99 


Source-specific  plans — 
Salt  River  Pima-Mahcopa 
Indian  Community,  AZ: 
comments  due  tjy  12- 
23-99;  pubkshed  11-23- 
99 
Salt  River  Pima-Maricopa 
Indian  Community,  A2; 
comments  due  tiy  12- 
23-99;  published  11-23- 
99 
Pestickje  programs: 
Pesticx)e  container  and 
containment  standanjs; 
comments  due  by  12-20- 
99;  published  10-21-99 
Pestiddes;  toleiances  in  food, 
animal  feeds,  and  raw 
aghi::ultural  commodities; 
Metolachtor  comments  due 
by  12-20-99;  published 
10-21-99 
Pyhproxyfen;  comments  due 
by  12-20-99:  published 
10-21-99 
Pynthiobac  sodium  salt; 
comments  doe  by  12-20- 
99;  published  10-20-99 
Selfwxydim;  comments  due 
by  12-20-99:  published 
10-21-99 
Tetxjfenozkte.  etc.. 
comments  due  by  12-20- 
99:  published  10-21-99 
Superfund  program: 
Natxx^  oil  and  fiazardous 
substances  contingerKy 
plan — 

NatKKUl  priorities  list 
update;  comments  ijue 
by  12-21-99;  published 
10-22-99 
Toxk:  sut»tanc8s: 
Significant  new  uses — 
Ethane.  2-chk)ro-l, 1.1.2- 
tetrafluoro-.  etc.; 
comments  due  by  12- 
20-99;  published  1M9- 
99 
Water  programs 
Water  quality  planning  and 
management;  comrT>ents 
due  by  12-22-99; 
published  10-1-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  televisioo  stations;  table 
of  assignments 
Fkxida;  comments  due  by 
12-23-99;  published  11-4- 
99 
Georgia;  comments  due  by 
12-23-99;  published  11-4- 
99 
Texas;  comments  due  by 
12-20-99:  published  11-2- 
99 
Radk)  arxl  television 
broadcasting 
Qass  A  kw  power 
televisjon  service. 
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establishment;  comments 
due  by  12-21-99: 
published  10-22-99 
Radjo  stations;  table  of 
assignments: 

Louisiana:  comments  due  by 
12-20-99:  published  11-4- 
99 
Ohio;  comments  due  by  12- 
20-99:  puWished  11-4-99 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Asset  purchase  reslnctions: 
comments  due  by  12-20-99: 
published  9-21-99 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Franchising:  disclosure 
requirements  and 
prohibitions;  comments 
due  by  12-21-99; 
published  10-22-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biological  products: 
Blood  safety  initiative: 
comment  period  extended 
arxj  public  meeting; 
comments  due  by  12-22- 
99:  published  11-9-99 
Food  additives: 
Adjuvants,  production  aids, 
and  saniUzers — 
3.9-bls[2.4-bis(1-methyl-l- 
pheriy1ethy1)phenoxy)- 
2,4.8.  lO-tetraoxa-S.g- 
diphospf^as- 
piro[5.5]undecane: 
comments  due  by  12- 
23-99:  published  11-23- 
99 
Human  drugs  and  biological 
products: 

Evidence  to  demonstrate 
efficacy  of  new  drugs 
against  lethal  or 
permanently  disabling 
toxic  substances  when 
efficacy  studies  ethically 
cannot  be  conducted; 
comments  due  by  12-20- 
99:  published  10-5-99 
Protection  of  human  subiects: 
Investigational  human  drugs 
and  biologies; 
determination  ttiat 
informed  consent  is  not 
feasible  or  is  contrary  to 
best  interests  of 
recipients,  etc.;  comments 
due  by  12-20-99: 
published  10-6-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Public  housing  resident 
management  corporations; 


direct  funding;  comments 
due  by  12-20-99: 
published  10-21-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
Concession  contracts, 
solicitation,  award,  and 
administration 
Economic  analysis: 
comments  due  by  12-22- 
99:  published  11-22-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Samples  used  to  determine 
respirable  dust  level  when 
quartz  is  present;  program 
policy  letter  comments 
due  by  12-23-99; 
published  11-23-99 
NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Solid  matehals  release  at 
licensed  facilities; 
regulatory  framework; 
comments  due  by  12-22- 
99:  published  10-19-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Manning  requirements — 
Federal  pilotage  for 
foreign-trade  vessels  in 
Maryland;  comments 
due  by  12-20-99; 
published  10-21-99 
Ports  and  watenirays  safety: 
New  York  Harbor,  NY: 
safety  zone;  comments 
due  by  12-20-99; 
published  11-19-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  arxl 
operations: 

Digital  flight  data  recorder 
regulations  for  Boeing  737 
airplanes  and  for  Part  125 
operations;  revisions; 
comments  due  tjy  12-20- 
99:  published  11-18-99 
Ainrtrorthiness  directives: 
Bob  Fields  Aerocessories; 
comments  due  by  12-23- 
99:  published  10-29-99 
Boeing;  comments  due  by 
12-20-99;  published  11-5- 
99 
Bombardier  comments  due 
by  12-22-99:  published 
11-22-99 
Cessna;  comments  due  by 
12-20-99;  published  11-4- 


Fokker;  comments  due  by 
12-20-99:  published  11- 
19-99 
Loclcheed;  comments  due 
by  12-23-99;  published 
11-8-99 
McDonnell  Douglas: 
comments  due  by  12-20- 
99:  published  11-4-99 
Pilatus  Aircraft  Ltd.: 
comments  due  by  12-23- 
99:  published  11-23-99 
Class  C  airspace:  comments 
due  by  12-23-99:  published 
11-5-99 
Class  E  airspace:  comments 
due  by  12-23-99;  published 
11-23-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety: 
Gas  transmission  and 
hazardous  liquid  pipelines 
in  high  consequence 
areas;  enhanced  safety 
and  environmental 
protection;  comments  due 
by  12-20-99:  published 
10-21-99 
TREASURY  DEPARTMENT 
Customs  Service 
Financial  and  accounting 
procedures: 

Customs  duties,  taxes,  fees 
and  interest: 
underpayments  and 
overpayments  interest; 
comments  due  by  12-20- 
99.  published  10-20-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Qualified  lessee  construction 
allowances:  short-term 
leases:  comments  due  by 
12-20-99:  published  9-20- 
99 
Tax-exempt  bonds  issued 
by  State  and  local 
governments:  arbitrage 
and  related  restrictions; 
definition  of  investment- 
type  property;  comments 
due  by  12-23-99; 
published  8-25-99 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sewice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/tedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index  html.  Some  laws  may 
not  yet  be  available. 

S.  1418/P.L.  106-130 

To  provide  for  the  holding  of 
court  at  Natchez,  Mississippi, 
in  the  same  manner  as  court 
is  held  at  Vicksburg. 
Mississippi,  and  for  other 
purposes.  (Dec.  6,  1999;  113 
Stat.  1677) 

H.R.  449/P.L.  106-131 
Gateway  Visitor  Center 
Authorization  Ac)  of  1999 
(Dec   7.  1999:  113  Stat.  1678) 
H.R.  592/P.L.  106-132 
To  designate  a  portion  of 
Gateway  National  Recreation 
Area  as  "World  War  Veterans 
Pari<  at  Miller  FieW".  (Dec.  7, 
1999:  113  Stat-  1681) 
H.R.  747/P.L.  106-133 
Arizona  Statehood  and 
Enabling  Act  Amendments  of 
1999  (Dec.  7.  1999;  113  Stat. 
1682) 

H.R.  748/P.L.  106-134 
To  amend  the  Act  that 
established  the  Keweenaw 
National  Historical  Pari<  to 
require  the  Secretary  of  the 
Interior  to  consider  rx)minees 
of  various  local  interests  in 
appointing  memt)ers  of  the 
Keweenaw  National  Historical 
Parit  Advisory  Commission. 
(Dec.  7,  1999;  113  Stat.  1684) 
H.R.  791/P.L.  106-135 
Star-Spangled  Banner  National 
Historic  Trail  Study  Act  of 
1999  (Dec.  7.  1999;  113  Slat. 
1685) 

H.R.  970ifP.L,  106-136 
Perkins  County  Rural  Water 
System  Act  of  1999  (Dec.  7, 
1999:  113  Stat.  1688) 
H.R.  1794yP.L.  106-137 
Concerning  the  participation  of 
Taiwan  in  the  World  Health 
Organization  (WHO)   (Dec.  7, 
1999:  113  Stat.  1691) 
H.R.  2079/P.L.  106-138 
Terry  Peak  Land  Transfer  Act 
of  1999  (Dec.  7,  1999;  113 
Stat.  1693) 

H.R.  2886/P.L.  106-139 
To  amend  the  Immigratwn 
and  Nationality  Act  to  provide 
that  an  arjopted  alien  who  is 
less  than  18  years  of  age 
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may  be  consklered  a  child 
under  such  Act  if  adopted  with 
or  after  a  sibling  who  is  a 
child  under  such  Act.  (Dec.  7. 
1999;  113  Stat   1696) 

H.R.  2889^.L.  106-140 

To  amend  the  Central  Utah 
Project  Completion  Act  to 
provide  for  acquisition  of  water 
and  water  rights  for  Central 
Utah  Project  purposes, 
completion  of  Central  Utah 
project  facilities,  and 
implementation  of  water 
conservation  measures.  (Dec. 
7,  1999:  113  Slat.  1698) 


H.R.  32S7/P.L.  106- 

41  State  RexibiMy  Clarification 

Act  (Dec   7.  1999:  113  Stat. 

1699) 

H.J.  Res.  6S/P.L.  106-142 

Commending  the  Wortd  War  II 

veterans  who  fought  in  the 

Battle  of  the  Bulge,  and  for 

other  purposes.  (Dec.  7,  1999; 

113  SUt.  1701) 

S.  28ff>.L.  106-143 

Four  Comers  Interpretive 

Center  Act  (Dec.  7,  1999;  113 

Stat.  1703) 

S.  416/P.L.  106-144 

To  direct  the  Secretary  of 

Agriculture  to  convey  to  the 


city  of  Sisters,  Oregoh,  a 
certain  parcel  of  land  for  use 
in  coririection  with  a  sewage 
treatment  facility.  (Dec.  7, 
1999:  113  Stat.  1708) 
Last  List  December  9,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electFonk;  mail 
notification  service  of  newfy 
enacted  public  laws.  To 
subscrit)e.  go  to  www.gsa.gov/ 


arcttives/publaws-l.html  or 
send  E-mail  to 
llstserv0www.gsa.gov  with 
tfie  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name- 
Note;  This  service  is  stnctly 
for  E-mail  notifKation  of  new 
laws.  The  text  of  laws  is  not 
available  through  ttus  service. 
PENS  cannot  respond  to 
spedftc  inquines  sent  to  this 
address 


MU 


Would  you  like 
to  know. . . 

rf  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subschbe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  rn  the  FederaJ  Register. 
The  LSA  IS  issued  monthly  m  cumulative  form. 
Entries  indicate  the  native  of  the  changes- 
such  as  revised,  removed,  or  conBCted. 
S27  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  ttie 
daity  Fedefal  Register,  is  issued  monthty  in 
cumulative  iorm.  Emiies  are  earned 
pfimarily  under  the  names  of  ttie  issuing 
agencies.  S*gnificant  subfects  are  carried 
as  cross-fefeiences. 
S25  per  year. 


A  UnOing  aid  is  mckiOBd  m  etch  publication  whtch  Hsts 
Federal  Regtster  page  numbers  with  tt)e  dale  ot  pi^Hcation 
in  [fte  federal  P^^ster. 
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I I  Y  lli^.  enter  the  following  indicated  subscriptions  for  one  year: 


-  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 

-  Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  omer.  I^^KI^^^ 

Its  Easy!  mKtmSmi 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


.  Price  inchides  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personaj  oanie 


(Please  type  or  print) 


Additional  addms/anenbon  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 

□  GPO  Deposit  Account         |    |    |     I     [   TTl-ri 
Cj  VISA       LJ  MasterCard  Account 
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E)aylinie  plione  including  area  code 


Purchase  order  numtier  (optional) 

YES     NO 
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(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Oovemment  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shewn  date. 


AFR    SMITH212J 

JOHN    SMITH 

212    MAIN    STREET 

FORESTVILLE    MD    20704 


DEC97R1 


A  rei>ewal  irotice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

•  212    MAIN    STREET 

I  FORESTVILLE    MD    20704 


DEC97R  P 


To  be  sure  that  your  service  continues  without  interruption,  please  relum  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILEViG  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop;  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


0.d««  Praoasvng  Code: 

*5468 
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D  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 


of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


_.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         \\     |     |     |     |     |     [-H 
n  VISA       HH  MasterCard  Account 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purcha-se  order  number  (optional) 

VES     NO 

May  fw make yaurnaiw/iiddnsa^aiaiileloollicrinailers?      { |   j j 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  pait  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal-  Register  Index  are 
maled  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 

Ofdv  ProcssMng  Cooe 
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-  Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Docimients 

n  GPO  Deposit  Account         |     |     |     |     |    TTl-n 


(Please  type  or  print) 


Street  address 


n   VISA       n  MasteiCard  Account 


City.  Stale.  ZIP  code 

Daytime  plione  including  aiea  code 

Puichase  onler  number  (optional) 

YES     NO 

Mqi  we  iMke  your  nanw'addicssavsflafale  to  other  mailers?      [^   |     j 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Public  Papers 
of  the 
Presidents 
oftiie 
United  States 

WUIiam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)    $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)    $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)    $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  11)   $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)   $78.00 


^ 


Published  by  the  OfTice  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to; 

Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


12-15-39 

Vol.  64  No.  240 


Wednesday 
December  15,  1999 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washtnglon,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  fOf  pnvate  use.  S300 


PERIODICALS 

Postage  ana  Fees  PaKJ 

U.S.  Gowemmenl  Pnnting  Otf>ce 

(ISSN  0097-6326) 


12-15-99 

Vol.  64         No.  240 

Pages  69883-70172 


Wednesday 
^^  December  15,  1999 


Federal  Register/Vol.  64,  No.  240 /Wednesday,  December  15.  1999 


III 


Contents 


The  FEDERAL  REGISTER  is  published  daily.  Monday  through 

Friday,  except  official  holidays,  by  the  Office  of  the  f-ederal 
Register.  National  Archives  and  Records  Administration. 
Washington.  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C, 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  {1  CFR  Ch.  1).  The  Superintendent  of 
Documents.  V.S.  Government  Printing  Office.  Washington.  I3C 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  inchide  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
ihter^t. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  OfUce. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
anH  graphics  from  Volume  59.  Number  1  (January  2.  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  ffl^phics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web.  connect  to  the  Federal  Register  at  htip:/ 
/www. access-gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov.  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais.  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  bv  E-mail  at  gpoaccess@gpo.gov:  by  fax  al 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-29S-6498  (loll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday. 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Roister  paper 
edition  is  S555.  or  S607  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
su^ription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  S1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  (o 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  64  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


® 


Printed  on  recycled  paper. 


Agriculture  Department 

See  Farm  Service  Agency 

See  Food  Safety  and  Inspection  Service 

See  Natural  Resources  Conservation  Service 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  70119  ,  70119- 
70120 

Army  Department 

See  Engineers  Corps 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings; 
President's  Council  on  Food  Safety,  70168-70171 

Ciilldren  and  Families  Administration 

RULES 

Head  Start  Program; 
Selection  and  funding  of  grantees;  policies  and 
procedures.  69924-69926 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  tor  tfie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles; 
Philippines.  69991  ,  69991-69992 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request.  69992 
Submission  for  OMB  reviewr;  comment  request.  69992- 
69993  .  69993-69994 

Defense  Department 

5ee  Engineers  Corps 
PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS); 
TRICARE  program — 
Family  member  dental  plan,  69981 
Federal  Acquisition  Regulation  (FAR): 

Multiple-award  contracts  competition,  70157-70161 

Education  Department 

RULES 

Postsecondary  education: 

Strengthening  Institutions  Program  and  Developing 

Hispanic-Serving  Institutions  Program,  70145-70155 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 


Federal  Register 
Vol.  64.  No.  240 
Wednesday.  December  15,  1999 


See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 

PROPOSED  RULES 

Nuclear  waste  repositories: 

Yucca  Mountain  Site.  NV;  suitability  guidelines 
Hearings,  69963 

NOTICES 

Environmental  statements;  availability,  etc.: 
Sandia  National  Laboratories,  NM.  69996-70003 

Grants  and  cooperative  agreements;  availability,  etc.: 
Energy  Biosciences  Program,  70003 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Atlantic  Coast  of  Long  Island.  NY;  Fire  Island  Inlet  to 
Montauk  Point;  storm  damage  protection;  correction. 
70121 
Environmental  statements;  notice  of  intent: 
Centre  and  Clearfield  Counties.  PA;  Corridor  O.  S.R. 
0322.  Section  B02  development;  correction,  70121 
Nationwide  permits  (NWPs);  issuance,  reissuance,  and 
modification,  69994-69995 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines;  and 
fuels  and  fuel  additives: 
Tier  2  motor  vehicle  emission  standards  and  gasoline 
sulfur  control  requirements 
Correction,  70121 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  70013- 
70014  ,  70014-70015  ,  70015-70016 
Meetings; 
Chemicals  in  international  trade;  prior  informed  consent, 

70016-70017 
Presidents  Council  on  Food  Safety.  70168-70171 
Pesticides;  emergency  exemptions,  etc.; 

Helix,  70017-70019 
Reports  and  guidance  documents;  availability,  etc.: 
Unreasonable  adverse  effects  of  pesticides  on 
enviroimient;  information  disclosure;  class 
determination,  70019-70020 
Superfimd;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Hercules  Inc.  Site,  N],  70021 
Superfund  program; 
Prospective  purchaser  agreements — 
Mechanic  Street  Realty  Corp.  Site.  N],  70020-70021 
Toxic  and  hazardous  substances  control: 
Lead-based  paint  activities  in  target  housing  and  child- 
occupied  facilities;  State  and  Indian  Tribe 
authorization  applications — 
Missouri,  70021-70023 
Test  guideline;  availability  and  comment  request,  70023- 
70025 

Executive  Office  of  ttie  President 

See  National  Drug  Control  Policy  Office 

See  Trade  Representative,  Office  of  United  States 


IV 


Federal  Register/Vol.  64,  No.  240 /Wednesday,  December  15,  1999/Contents 


Farm  Service  Agency 

PROPOSED  RULES 
Program  regulations: 
Section  502  Guaranteed  Rural  Housing  Program; 
administration,  70123-70144 

Federal  Aviation  Administration 

PROPOSED  RULES 

.\irworthiness  directives; 
Boeing.  69964-69967 
British  Aerospace.  69967-69969 
NOTICES 
Aviation  Rulemaking  Advisory  Committee:  task 

assignments.  70104-70105 
Exemption  petitions:  summary  and  disposition,  70105- 

70106 
Reports  and  guidance  documents:  availability,  etc.: 
Airport  improvement  program:  discretionary  grants  and 
letters  of  intent:  airport  capacity  projects  benefit  cost 
analysis:  policy  and  guidance,  70107-70112 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 
Satellite  conunmunications — 
Over-the-air  reception  devices:  local  zoning  regulations 
and  restrictions  preemption;  reconsideration 
petition.  69926 
Radio  services,  special: 
Personal  radio  services — 
Medical  implant  communications  service  in  402-405 
MHz  band:  establishment,  69926-69934 
NOTICES 
Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  70025-70028 
Reports  and  guidance  documents:  availability,  etc.: 

Non-Geostationary  and  Geostationary  Satellite  Orbits,  and 
Fixed  Satellite  Service:  meeting  results  for  World 
Radiocommimication  Conference  consideration. 
70028 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  70028-70029 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act,  70029 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  .\ct.  70029 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings; 

Southhaven  Pov»er,  LLC,  et  al.,  70006-70009 
Environmental  statements:  availability,  etc.; 

Kaukauna,  Wl,  70009 

Willamette  Falls  Hydnwlectric  Project  et  al.,  70009- 
70010 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co..  70003-70004 

Northeast  Generation  Co.,  70004 

PGStE  Gas  Transmission,  Northwest  Corp.,  70004-70005  , 
70005 

Reesor,  Laura  Lee.  70005 

Southwest  Gas  Storage  Co..  70005 

Transcontinental  Gas  Pipe  Line  Corp..  70005-70006 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  70029 

Freight  forwarder  licenses; 

Cargo  Express,  Inc..  et  al,  70029 

Red  Eagle  Shipping  Agencies  Pvt.  Ltd.  et  al..  70030 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Canadian  Pacific  Railway,  70112-70113 

Long  Island  Rail  Road  Co.,  70113 

Northeast  Illinois  Railroad  Corp.,  70113-70114  ,  70114  . 
70114-70115 

Thrall  Car  Manufacturing  Co.,  70115 

Federal  Reserve  System 

PROPOSED  RULES 

Equal  credit  opportunit}'.  electronic  fund  transfers, 

consumer  leasing,  truth  in  lending,  and  truth  in  savings 
(Regulations,  B,  E,  M,  Z,  and  DD) 
Disclosure  requirements:  delivery  by  electronic 
communication,  69963 
NOTICES 

Banks  and  bank  holding  companies; 
Change  in  bank  control,  70030 

Formations,  acquisitions,  and  mergers,  70030-70031 
Permissible  nonbanking  activities,  70031 
Meetings;  Sunshine  Act,  70031  .  70031 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  70031- 
70033 
Premerger  notification  waiting  periods;  early  terminations. 
70034-70036  .  70036-70039  .  70039-70042 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

70048 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 

Bastrop  County,  TX;  Houston  toad,  70048-70049  , 

70049 
Travis  County,  TX;  golden-cheeked  vrarbler.  70O49- 
70050 

Food  and  Drug  Administration 

RULES 

Food  additives; 

Paper  and  paperboard  components — 
4,5-dichloro-1.2-dithiol-3-one,  69898-69901 
NOTICES 
Meetings; 

President's  Council  on  Food  Safety,  7016a-70171 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 

President's  Council  on  Food  Safety,  70168-70171 

Foreign-Trade  Zones  Board 

NOTKES 

Applications,  hearings,  detenninations,  etc.: 
California,  69988-«99B9 


Federal  Register/Vol.  64,  No.  240 / Wednesday,  December  15,  1 999 / Contents 


General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR); 
Multiple-award  contracts  competition,  70157-70161 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
PROPOSED  RULES 

Health  plans,  health  care  clearinghouses,  and  health  care 
providers; 
Administrative  data  standards  and  related  requirements — 
Individually  identifiable  health  information;  privacy 
standards,  69981-69982 
NOTICES 

Reports  and  guidance  documents:  availability,  etc.; 
Culturally  and  linguistically  appropriate  health  care 
standards;  regional  informational  meetings.  70042- 
70044 

Health  Care  Financing  Administration 

NOTICES 

Memorandums  of  understanding; 
IRS  and  PWBA:  Health  Insurance  Portability  and 

AccountabiliH'  Act  of  1996;  implementation,  70163- 
70166 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  70044-70045 

Organization,  functions,  and  authority  delegations: 
HIV/AIDS  Bureau.  70045-70046 
Midwest  Field  Cluster.  70046-70047 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Immigration  Examinations  Fee  Accoimt;  small  volume 
application  fees:  adjustment.  69883-69888 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes; 
Partnership  interests;  adjustments  following  sales,  69903- 
69922 
NOTICES 

Memorandums  of  understanding: 
PWBA  and  HCFA:  Health  Insurance  Portability  and 

Accountability  Act  of  1996;  implementation.  70163- 
70166 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Cotton  shop  towels  fi'om — 
Peru,  70052 


Rare-earth  magnets  and  magnetic  materials  and  articles 
containing  same,  70052-70053 

Justice  Department 

See  Immigration  and  Naturalization  Service 

iJbor  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Upper  Snake  River  District,  ID;  areas  of  critical 
environmental  concern.  70050-70051 
Recreation  management  restrictions,  etc.: 
Imperial  Sand  Dunes  Recreation  Area.  CA;  recreation 
management  plan.  70051 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 

Boiler  and  pressure  vessel  codes.  69923-69924 
NOTICES 
Meetings; 

Alaska  Outer  Continental  Shelf  Region  Ofishore  Advisory 
Committee.  70051-70052 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Energy  Fuels  Coal.  Inc..  et  al.,  70053-70055 

National  Aeronautics  and  Space  Administration 
,  PROPOSED  RULES 
Federal  Acquisition  Regulation  (FAR): 
Multiple-award  contracts  competition,  70157-70161 

National  Drug  Control  Policy  Office 

RULES 

Freedom  of  Information  Act;  implementation,  69901-69903 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safetv  standards;  exemption  petitions,  etc.: 
Ford  Motor  Co..  70115-70116 

National  Institute  of  Standards  and  Technology 

PROPOSED  RULES 

Fastener  Quality  Act:  implementation.  69969-69975 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conser\'ation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Northern  anchovy/coastal  pelagic  species,  69888-69898 
PROPOSED  RULES 

Fishery  conser\'ation  and  management; 
Atiantic  highly  migratory  species^ 
Pelagic  longline  management.  69982-69987 
NOTICES 

Fishery  conservation  and  management: 
Caribbean.  Gulf,  and  South  AUantic  fisheries — 
South  Atlantic  pelagic  Saigassum  habitat,  69989-69991 

National  Park  Service 

NOTICES 

Oil  and  gas  plans  of  operations;  availability,  etc: 
Big  Cypress  National  Preserve.  FL.  70052 


VI 


Federal  Register/Vol.  64,  No.  240 / Wednesday ,  December  15,  1999/Contents 


Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides:  changes: 
Indiana.  69988 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Duke  Energy  Corp..  70072-70073 
Niagara  Mohawk  Power  Corp.,  70073-70076 
Northeast  Nuclear  Energy  Co.  et  al.,  70076-70077 

Operating  licenses,  amendments:  no  significant  hazards 
considerations:  biweekly  notices,  70077-70098 

Regulatory'  guides:  issuance,  availability,  and  withdrawal. 
70098 

Applications,  hearings,  determinations,  etc.: 
Houston  Lighting  &  Power  Co.  et  al.,  70071-70072 
Hydro  Resources.  Inc..  70072 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  70056 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans:  class  exemptions: 
Cross-trades  of  securities  by  Index  and  Model-Driven 
Funds,  70057-70070 
Employee  Retirement  Income  Security  Act: 
Q-oss-trades  of  securities  by  investment  managers; 
hearing,  70070-70071  ' 
Memorandums  of  understanding: 
IRS  and  HCFA:  Health  Insiu-ance  Portability  and 

Accountability  Act  of  1996:  implementation,  70163- 
70166 

Pension  Benefit  Guaranty  Corporation 

RULES 
Single-employer  plans: 

Allocation  of  assets — 

Interest  assumptions  for  valtiing  benefits,  69922-69923 
NOTICES 
Multiemployer  plans: 

Interest  rates  and  assumptions.  70099 

Personnel  Management  Office 

PROPOSED  RULES 
Pay  administration: 
Payments  during  evacuation,  69936-69937 

Public  Heattti  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  AdufTnistration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request,  70099 


Rural  Business-Cooperative  Service 

PROPOSED  RULES 
Program  regulations: 

Section  502  Guaranteed  Rural  Housing  Program; 
administration,  70123-70144 
Rural  Economic  Development  Loan  and  Grant  Program, 
69937-69946 

Rural  Housing  Service 

PROPOSED  RULES 
Program  regulations: 
Section  502  Guaranteed  Rural  Housing  Program; 
administration.  70123-70144 

Rural  Utilities  Service 

PROPOSED  RULES 
Program  regulations: 
Section  502  Guaranteed  Rural  Housing  Program: 
administration,  70123-70144 
Riual  Economic  Development  Loan  and  Grant  Program. 

69937-69946 
Telecommunication  loans: 

Guaranteed  and  insured  loans;  post-loan  policies  and 
procedures.  69946-69962 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
Unlisted  trading  privileges,  69975-69981 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board.  70099-70101 
Philadelphia  Stock  Exchange.  Inc..  70101 

Small  Business  Administration 

PROPOSED  RULES 
Business  loans: 
Certified  development  companies;  areas  of  operations, 
69964 

Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Inspector  General  Office.  70101-70103 

Southwestern  Power  Administration 

NOTICES 

Integrated  System  power  rates: 

Rate  schedule  changes,  70010-70011 

State  Department 

NOTICES 

Lethal  military  equipment:  sanctions: 

Kazakhstan,  70103 
Meetings: 

Overseas  Schools  Advisory  Council,  70103-70104 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  70047-70048 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.; 
Norfolk  Southern  Corp.,  70116-70118 
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VII 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 
Meetings: 
Industry  Sector  Advisory  Committees — 
Small  and  Minority  Business,  70104 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service 

Veterans  Affairs  Department 

RULES 

Acquisition  regulations: 
Simplified  acquisition  procedures,  69934-69935 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Boulder  Canyon  Project:  firm  power  services  base  charge 
and  rates,  70011-70013 


Separate  Parts  In  This  Issue 


Part  II 


Department  of  Agriculture,  Farm  Service  Agency,  Rural 
Business  Cooperative  Service.  Rural  Housing  Service, 
Rural  Utilities  Service.  70123-70144 

Part  III 

Department  of  Education.  70145-70155 

Part  IV 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
70157-70161 

PartV 

Department  of  Health  and  Human  Services.  Health  Care 
Financing  Administration.  Pension  and  Welfare 
Benefits  Administration,  and  Department  of  Treasury, 
Internal  Revenue  Service,  70163-70166 

Part  VI 

Department  of  Agriculture.  Food  Safety  and  Inspection 
Service,  and  Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control,  Food  and  Drug 
Administration,  and  Environmental  Protection  Agencv. 
70167-70171 


ReKierAlds 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.SC.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supehntendent  of  Documents  Pnces  of 
new  boolts  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  103 

[INS  No.  1933-98;  AG  Order  No.  2282-99] 
RIN  1115-AF10 

Adjustment  of  Small  Volume 
Application  Fees  of  the  immigration 
Examinations  Fee  Account 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

summary:  This  rule  amends  the 
Immigration  and  Naturalization 
Service's  (Service)  fee  schedule  of  the 
Immigration  Examinations  Fee  Account 
(lEFA)  for  certain  small  volume 
immigration  adjudication  and 
naturalization  applications  and 
petitions  (Forms  1-360,  N-300,  N-336. 
and  N-470).  Fees  collected  from  persons 
filing  these  applications  and  petitions 
are  deposited  into  the  lEFA  and  used  to 
fund  the  cost  of  processing  immigration 
adjudication  and  naturalization 
applications  and  petitions  and 
associated  support  services.  The  Service 
has  determined  that  the  current  fees  for 
these  four  small  volume  applications 
and  petitions  need  to  be  adjusted.  Of  the 
four  small  volume  applications  and 
petitions,  the  fees  for  two  are  being 
increased  and  tvvo  are  being  decreased. 
This  rule  is  necessarj'  to  ensure  that  the 
fees  charged  accurately  reflect  the  cost 
of  processing  immigration  adjudication 
and  naturalization  applications  and 
petitions. 

DATES:  This  final  rule  is  effective 
January  14,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Schlesinger,  Branch  Chief,  Fee  Policj' 
and  Rale  Setting  Branch,  Office  of 
Budget,  Immigration  and  Naturalization 
Service,  on  (202)  616-2754,  425  1  Street, 
NW.,  Room  6240,  Washington,  DC 


20536.  Detailed  documentation  of  the 
rate-setting  process  is  available  upon 
request  by  calling  (202)  616-2754. 
SUPPLEMENTARY  INFORMATION: 

What  Legal  Authority  Does  the  Service 
Have  To  Charge  Fees? 

1.  Departments  of  Commerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriation  Acts  of  1989 
and  1991 

The  Department  of  Commerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriation  Act.  1989  (Pub. 
L.  100-459),  authorized  the  Service  to 
prescribe  and  collect  fees  to  recover  the 
cost  of  providing  certain  immigration 
adjudication  and  naturalization 
services.  Public  Law  100-459  also 
authorized  the  establishment  of  the 
lEFA  in  the  Treasury  of  the  United 
States.  All  revenue  from  fees  collected 
for  the  provision  of  immigration 
adjudication  and  naturalization  services 
are  deposited  in  the  lEFA  and  "remain 
available  until  expended  to  the  Attorney 
General  to  reimburse  any  appropriation 
the  amount  paid  out  of  such 
appropriation  for  expenses  in  providing 
immigration  adjudication  and 
naturalization  services  and  the 
collection,  safeguarding  and  accounting 
for  fees  *   *   *."  8  U.S.C.  1356(n). 

In  subsequent  legislation,  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriation  Acts,  1991 
(Pub.  L.  101-515),  Congress  hirther 
provided  that  "fees  for  providing 
adjudication  and  naturalization  services 
may  be  set  at  a  level  that  will  ensure 
recovery  of  the  full  costs  of  providing  all 
such  services,  including  the  costs  of 
similar  services  provided  without 
charge  to  asylum  applicants  or  other 
immigrants.  Such  fees  may  also  be  set 
at  a  level  that  will  recover  any 
additional  costs  associated  with  the 
administration  of  the  fees  collected."  8 
U.S.C.  1356(m). 

2.  The  Independent  Offices 
Appropriation  Act,  1952 

The  Service  also  employs  the 
authority  granted  through  the 
Independent  Offices  Appropriation  Act, 
1952  (lOAA),  31  U.S.C.  9701  (Pub.  L. 
82-137).  commonly  referred  to  as  the 
"user  fee  statute,"  to  develop  its  fees. 
The  user  fee  statute  directs  Federal 
agencies  to  identify  services  provided  to 
unique  segments  of  the  population  and 


to  charge  fees  for  those  services,  rather 
than  supporting  such  services  through 
general  tax  revenues.  The  lOAA  states 
that  "(ilt  is  the  sense  of  Congress  that 
each  service  or  thing  of  value  provided 
by  an  agency  *   •   •  to  a  person  '    *    * 
is  to  be  self-sustaining  to  the  extent 
possible."  31  U.S.C.  9701(a).  The  lOAA 
further  provides  that  charges  for  such 
services  or  things  of  value  should  be 
based  on  "the  costs  to  the  Government; 
the  value  of  the  service  or  thing  to  the 
recipient;  the  public  polic)'  or  interest 
served:  and  other  relevant  facts."  31 
U.S.C.  9701(b). 

3.  The  Chief  Financial  Officers  Act  of 
1990 

The  Service  must  also  conform  to  the 
requirements  of  the  Chief  Financial 
Officers  Act  of  1990  (CFG  Act).  Pub.  L. 
101-576.  Section  205(a)(8)  of  the  CFO 
Act  requires  each  agency's  Chief 
Financial  Officer  to  "review,  on  a 
biennial  basis,  the  fee,  royalties,  rents, 
and  other  charges  imposed  by  the 
agency  for  services  and  things  of  value 
it  provides,  and  make  recommendations 
on  revising  those  charges  to  reflect  costs 
incurred  by  it  in  providing  those 
services  and  things  of  value.  "  31  U.S.C. 
902(a)(8). 

Did  the  Sendee  Publish  a  Proposed 
Rule  To  Adfust  the  Fees? 

Yes.  On  May  17.  1999,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  at  64  FR  26698,  which 
proposed  to  adjust  the  fee  schedule  of 
the  EFA  for  certain  small  volume 
immigration  adjudication  and 
naturalization  applications  and 
petitions  (Forms  1-360,  N-300.  N-336. 
and  N— 470).  The  public  was  provided 
with  a  60-day  comment  period  which 
ended  on  July  16, 1999.  The  Service  did 
not  receive  any  comments  on  the 
proposed  rule. 

Accordingly,  the  fees  for  the  following 
forms  will  be  adjusted  as  follows: 


Form 

Ok)  Fee 

New  Fee 

1-360  

$80.60 

75  00 

110.00 

115.00 

N300  

N-336  

N-470  

50.00 
170  00 
80.00 

The  following  is  a  discussion  of  the 
standards  and  guidelines  that  were  used 
to  determine  the  fee  adjustments. 
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What  Federal  Cost  Accoiuiting  and  Fee 
Setting  Standards  and  Guidelines  Were 
Used? 

2.  Office  of  Management  and  Budget 
(OMBI  Circular  No.  A-2S.  User  Charges 

When  developing  fees  for  services,  the 
Service  adheres  to  the  principles 
contained  in  OMB  Circular  Number  A- 
25.  User  Charges.  OMB  Circular  A-25 
states  that,  as  a  general  policy,  a  "user 
charge  ■   ■   *  will  be  assessed  against 
each  identifiable  recipient  for  special 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public." 

The  guidance  contained  in  OMB 
Circular  A-25  is  applicable  to  the  extent 
that  it  is  not  inconsistent  with  any 
Federal  statute.  Specific  legislative 
authority  to  charge  fees  for  services 
takes  precedence  over  OMB  Circular  A- 
25  when  the  statute  expressly  designates 
"who  pays  the  charge:  how  much  is  the 
charge:  lor]  where  collections  are 
deposited."  When  a  statute  does  not 
address  issues  of  how  to  calculate  fees 
or  what  costs  to  include  in  the  fee 
calculation.  Federal  agencies  must 
follow  the  principles  and  guidance 
contained  in  OMB  Circular  A-25  to  the 
fullest  extent  allowable.  The  guidance 
directs  Federal  agencies  to  charge  the 
"full  cost"  of  providing  services  when 
calculating  fees  that  provide  a  specific 
benefit  to  recipients.  OMB  Circular  A- 
25  defines  full  cost  as  "all  direct  and 
indirect  costs  to  any  part  of  the  Federal 
Government  of  providing  a  good, 
resource,  or  service."  These  costs 
include,  but  are  not  limited  to.  an 
appropriate  share  of: 

*  Direct  and  indirect  personnel  costs, 
including  salaries  and  fiinge  benefits 
such  as  medical  insurance  and 
retirement; 

'  Physical  overhead,  consulting,  and 
other  indirect  costs  including  material 
and  supply  costs,  utilities,  insurance, 
travel  and  rents  or  imputed  rents  on 
land,  buildings,  and  equipment; 

'  Management  and  supervisory  costs; 
and 

*  The  costs  of  enforcement, 
collection,  research,  establishment  of 
standards,  and  regulation. 


2.  Federal  Accounting  Standards 
Advisory  Board  Statement  of  Federal 
Financial  Accounting  Standards  No.  4: 
Managerial  Cost  Accounting  Concepts 
and  Standards  for  the  Federal 
Government 

When  developing  fees  for  services,  the 
Service  also  adheres  to  the  cost 
accounting  concepts  and  standards 
recommended  by  the  Federal 
Accounting  Standards  Advisor)'  Board 
(FASAB).  The  FASAB  was  established 
in  1990.  and  its  purpose  is  In 
recommend  accounting  standards  for 
the  Federal  Government.  In  developing 
its  recommendations,  the  FASAB 
considers  the  financial  and  budgetary 
information  requirements  of  the 
Congress,  executive  agencies,  and  other 
users  of  Federal  financial  information. 

How  Did  the  Service  Determine  the  Full 
Cost  of  Processing  Immigration 
Adjudication  and  Naturalization 
Applications? 

1  Phase  I — Large  Volume  Applications/ 
Petitions 

The  Service  conducted  a  review  of  the 
lEFA  in  two  phases  to  determine  the  full 
cost  of  processing  immigration 
adjudication  and  naturalization 
applications.  Phase  I  sought  to  develop 
a  more  consistent  and  reliable  cost 
accounting  methodology  focusing  on  30 
large  Volume  applications  and  petitions 
(volumes  in  excess  of  10,000  per  year). 
This  resulted  in  a  proposed  rule,  which 
detailed  the  Activity  Based  Costing 
(ABC)  approach  and  methodology  used, 
and  proposed  adjusted  fees  for  30 
immigration  adjudication  and 
naturalization  petitions  based  on  the 
determination  of  the  full  cost  to  the 
Service  to  perform  the  required 
activities.  The  proposed  rule  was 
published  in  the  Federal  Register  on 
January  12,  1998.  at  63  FR  1775.  The 
final  rule  was  published  in  the  Federal 
Register  on  August  14. 1998,  at  63  FR 
43604. 

2.  Phase  B — Small  Volume 
Applications/Petitions 

In  a  continuing  effort  to  refine  and 
build  upon  the  methodology  and  results 
of  the  first  study,  the  Service 
implemented  Phase  U  of  the  lEFA  fee 
study.  The  primary  objective  was  to  add 
more  precision  to  the  cost  model  for 
certain  small  volume  appUcations.  For 
the  purposes  of  the  lEFA  studies,  small 
volume  applications  were  defined  as 


those  applications  and  petitions  that 
have  annual  volumes  of  less  than  10.000 
application  and  petition  receipts.  The 
Service  selected  the  ABC  approach 
because  it  is  an  operationally-based 
technique  that  focuses  on  work 
activities  performed  that  produce  an 
output  and  consume  resources.  Table  1 
provides  the  small  volume  applications 
that  are  the  subject  of  this  final  rule. 

Table  1  .—Small  Volume 
Applications 


Form 


Descnption 


Petition  for  Amerasian.  Wtdow(er), 
or  Special  Immigrant. 
h4-dOO  ..    Application  to  File  Dectaraticn  of  In- 
tention 
Request  tor  Hearing  on  a  Decision 
in  Naturalization  Procedures. 
N-470  ..    Application  to  Preserve  ResiderKe 
for  Naturalization  Purposes. 


What  Processes  Were  Used  To 
Determine  the  Adjustment  of  Fees? 

1.  Scope  of  Small  Volume  Application 
Review 

One  of  the  primary  objectives  of  the 
lEFA  Study  was  to  evaluate  the  small 
volume  applications  and  include  the 
applications  in  the  lEFA  cost  model. 
The  small  volume  application 
evaluation  and  analysis  included:  (1) 
Incorporating  small  volume  application 
expenses  deducted  from  the  EFA 
budget  base:  and  (2)  assigning  activity 
processing  model  activities  to  the  small 
volume  applications. 

2.  Small  Volume  Applications 
Resources 

Because  small  volume  applications 
were  not  included  in  the  Phase  I  lEFA 
Study,  amounts  representing  the 
imputed  cost  of  the  small  volume 
applications  were  deducted  from  the 
budget  base.  For  the  purposes  of  the 
Phase  1  lEFA  Study,  it  was  assumed  that 
the  cost  of  processing  a  small  volume 
application  was  equal  to  the  fee  in  effect 
at  the  time.  As  a  result,  the  small 
volume  application  fees  were  multiplied 
by  the  projected  FY  1998  small  volume 
application  workload  volume  to  identify 
the  projected  revenue  to  deduct  &om 
the  budget  base.  Table  2  provides  the 
small  volume  application  resources 
deducted  from  the  Phase  I  lEFA  $tudy 
cost  model. 
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Table  2.— Small  Volume  Application  Resources  Deducted  From  the  Phase  I  lEFA  Cost  Model 


Fonn  number 


Ptiasel 
praiected 
FY  1998 

volljrTte 


1-360  .. 
N-300 
N-336 
N-470 


8.196 
991 

3.956 
423 


Current  fee 


Projected 
resources 


$80.00  $655,680 

75.00  74.326 

110.00  435.160 

115.00  46.645 


Total  of  small  volume  applications 


1.213.810 


The  $1.2  million  in  projected 
resources  for  processing  small  volume 
applications  was  deducted  from  the 
budget  base  of  each  lEFA  funded 
program  involved  in  processing  these 
applications.  The  amoimt  deducted 
from  each  program  was  based  on  the 
percentage  of  full  time  equivalents 
(FTEs)  represented  by  the  program  in 
proportion  to  the  total  FTEs  of  the 
programs  combined.  The  inclusion  of 
small  volume  applications  in  the  Phase 
n  lEFA  Study  required  assigning 
resources  to  the  program  areas. 

After  the  small  volume  application 
resources  were  assigned  to  the 
respective  program  areas,  the  resources 
were  assigned  to  the  Application 
Processing  Model  (APM)  activities 
based  on  the  results  of  the  Phase  1  lEFA 
Study  FTE  surveys  for  each  program 
area.  The  APM  is  a  narrative  and 
graphical  representation  (i.e.,  a  map  or 
flowchart  of  the  activities,  worksteps,  or 
tasks)  of  an  application  process.  The 
APM  was  developed  to  show  the 
activities  involved  in  processing 
applications  and  to  serve  as  the  primary 


basis  for  associating  resources  with  cost 
objects  (applications).  The  APM  enabled 
the  study  team  to  link  the  resources 
required  by  the  Service  to  perform  its 
processing  activities  with  the 
appUcations. 

3.  Assigning  Activities  to  Small  Volume 
Applications 

With  the  small  volume  expenses 
included  in  the  Phase  n  cost  model,  the 
next  step  was  to  assign  the  activities  to 
these  applications.  Small  volume 
applications  are  processed  in  the  same 
manner  as  other  lEFA  funded 
applications.  Therefore,  the  activities 
identified  in  the  Phase  I  lEFA  Study 
APM  were  used  to  evaluate  the  small 
volume  applications.  To  ensure 
consistency  with  the  Phase  I  study,  the 
same  methodology  and  approach  was 
used  to  assign  activities  to  applications. 

In  the  Phase  I  study,  the  mne  primary 
activities  were  assigned  to  the 
immigration  adjudication  and 
natiu'alization  applications  and 
petitions  based  on  the  percentage  of 
projected  workload  volume  for  the 


application  or  petition.  These 
assignments  were  then  weighted  by  the 
time  required  to  perform  each  activity 
(cycle  time)  for  each  application  or 
petition.  The  percentage  of  weighted 
volume  represented  by  an  application 
determines  the  percentage  of  activity 
cost  assigned  to  the  application. 
Including  the  small  volume  appUcations 
in  the  Phase  II  EFA  cost  model  required 
identifj-ing  the  FY  1998  workload 
projections,  and  determining  the  time 
required  to  perform  each  smaU  volume 
application  activity.  Once  these  data 
elements  were  identified,  the  percentage 
of  acfivit>'  costs  appUcable  to  the  small 
volume  applications  was  calculated. 

4.  Small  Volume  Applications 

The  first  step  in  assigning  the  APM 
activities  to  small  volume  appUcations 
was  to  identify  the  projected  FY  1998 
workload  volumes  for  the  appUcations. 
The  volumes  in  Table  3  represent  the 
most  recent  workload  projections 
developed  by  the  Service  and  used  in 
the  fee  study. 


Table  3.— Projected  Annual  Application  Workload  Volumes 


Small  volume 
form 


1-360 
N-300 
N-336 
W-470 


Description 


Petition  for  Amerasian,  Widow(er).  or  Special  Immigrant 

Application  to  File  Dedaralion  of  Intention  

Request  for  Hearing  on  a  Decision  in  f^turalization  Procedures  . 
Application  to  Preserve  Residence  for  Naturalization  Purpose  


Ptiase  II 

projected 

annual 

volume 


8.919 

1.015 

4.500 

382 


5.  SmaU  Volume  Application  Data 
Gathering  Approach 

Once  the  small  volume  application 
business  volumes  were  identified,  the 
next  step  was  to  determine  the  activity 
cycle  times  for  each  appUcation.  In  the 
Phase  I  lEFA  Study,  applications  and 
petitions  activity  cycle  times  were 
identified  by  performing  statistical 
sampling  and  observation  at  various 
service  centers  and  district  offices.  The 
Phase  I  study  cycle  time  collection 
reUed  on  observing  enough  appUcation 


activity  combinations  to  ensure 
statistical  validity. 

Small  volume  applic:ations  by 
definition  are  not  processed  in  the  same 
volume  as  other  lEFA  applications.  The 
service  centers  and  district  offices  do 
not  process  enough  small  volume 
applications  to  ensure  that  personal 
observations  could  be  performed  during 
site  visits.  As  a  result,  the  Phase  n  study 
determined  that  observing  enough  small 
volume  application  and  activity 
combinations  to  ensure  statistical 


validity  could  not  be  performed  in  a 
timely  or  cost  effective  manner. 

The  study  determined  that  the  best 
approach  to  identify  small  volume 
application  activity  cycle  times  would 
be  to  conduct  telephone  interviews  with 
highly  experienced  Service  personnel 
involved  in  processing  small  volume 
applications.  The  highly  experienced 
Service  personnel  identified  were  from 
different  geographical  locations.  The 
objective  of  each  telephone  interview 
was  to  identify  the  activities  and  tasks 
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required  to  process  eacli  small  volume 
application  and  to  identify  the 
estimated  time  required  to  perform  the 
activity  or  task. 

6.  Telephone  Interview'  Preparation 

Prior  to  conducting  each  telephone 
interview,  procedures  were  developed 
for  conducting  the  interview.  The 
following  steps  were  performed  prior  to 
the  interview: 

Step  1.  In  this  step,  the  contact  person 
was  provided  with  a  description  of  the 
fee  study  and  the  APM  definitions,  and 
asked  to  review  the  APM,  identifying 
the  areas  of  the  APM  that  applied  to 
their  application.  The  contact  person 
was  requested  to  identify  any  questions 
thev  had  on  the  activities  and  tasks 
Usted  on  the  APM. 

Step  2.  This  step  consisted  of  a 
discussion,  after  the  initial  review  by 
the  contact  person,  of  any  questions  that 
he/she  had  on  the  APM.  It  was 
important  that  the  contact  person  and 
the  interviewer  have  the  same 
understanding  of  the  APM  prior  to 
asking  timing  questions.  The  contact 
person  was  asked  to  determine  if  there 
were  any  activities  or  tasks  for  the 
application  not  listed  in  the  APM. 

Step  3.  Preparation  for  this  step 
involved  a  discussion  of  the  application 
processing  activities,  including  the 
"unique"  and  "common"  activities.  A 
determination  was  made  on  whether  the 
small  volume  application  was  processed 
the  same  as  other  applications  for 
"common"  activities.  It  was  made  clear 
that  the  interviewee  had  to  understand 
the  terms  "unique"  and  "common" 
before  discussing  application  cycle 
times. 

Step  4.  This  phase  involved 
determining  whether  an  activity  was 
"unique,"  and  making  a  listing  of  all 
tasks  the  contact  person  completes  in 
the  processing  of  the  application  If  the 
contact  person  does  not  list  a  particular 
task  under  an  activity,  the  person  must 
ascertain  whether  the  task  is  either  not 
done  for  that  activity,  or  processed  by 
another  person.  If  processed  by  another 


person,  a  contact  person  was  obtained 
for  that  particular  activity. 

Step  5.  This  step  was  performed  after 
the  first  four  initial  steps  and  involved 
the  timing  interview,  which  consisted  of 
the  following  steps: 

(1)  For  each  task  listed,  ask  the 
contact  person  how  long  it  takes  on 
average  to  complete  the  task: 

(2)  Ask  the  contact  person  how  long 
they  have  worked  for  the  Service,  and 
how  much  experience  the  contact 
person  has  with  his  or  her  application; 

(3)  Determine  when  the  contact 
person  last  worked  on  adjudicating  the 
application: 

f4]  Ask  the  contact  person  if  there  are 
any  circumstances  that  would  make 
processing  of  the  application  different  at 
other  Service  offices: 

(5)  Determine  the  volume  of 
applications  processed  at  the  contact 
person's  location;  and 

(6)  Determine  if  the  contact  person  is 
aware  of  any  changes  to  the  form  that 
may  affect  its  processing  time. 

7.  Cycle  Time  Collection 

After  the  telephone  interview 
procedures  were  conducted,  the  Service 
collected  cycle  time  estimates  from  the 
small  volume  application  interviewees. 
Cycle  time  estimates  were  provided  by 
the  interviewee  for  each  "unique"  task 
performed  in  processing  the  small 
volume  application.  The  interviewee 
also  identified  each  "common"  task 
performed  in  processing  the  small 
volume  application.  Common  activity 
and  task  cycle  times  were  collected  in 
the  Phase  I  lEFA  Study,  and  represent 
the  time  required  to  perform  an  activity 
or  task  regardless  of  the  type  of 
application.  For  example,  opening  the 
mail  is  one  of  the  tasks  performed 
within  the  common  activity  "Receive 
Application  or  Petition."  The  activity 
and  task  are  common  because  they 
require  the  same  amount  of  time  to 
perform  regardless  of  the  type  of 
application  in  the  envelope. 

The  results  of  the  telepnone 
interviews  were  compiled  to  determine 


the  cycle  time  required  to  perform  each 
activity  and  task  for  an  application. 
Each  small  volume  application  cycle 
time  estimate  identified  in  the 
telephone  interview  was  weighted  by 
the  volume  of  the  application  processed 
at  the  location  of  the  interviewee.  As  a 
result,  the  response  of  interviewees  at 
locations  processing  higher  quantities  of 
an  application  were  weighted  more  than 
the  results  from  locations  that  process 
fewer  volumes.  The  weighted  cycle 
times  for  each  location  were  then 
summed  and  divided  by  the  total 
applications  processed  at  all  locations. 
The  result  was  the  normalized  cycle 
time  to  perform  each  small  voliune 
activity. 

In  addition  to  performing  interviews, 
the  study  team  collected  Form  1-360 
adjudication  cycle  times  at  the  Nebraska 
Service  Center  (NSC).  The  study  team 
collected  cycle  times  by  making 
personal  observations  of  the  time 
required  to  adjudicate  the  Form  1-380. 
These  procedures  consisted  of  the 
following  data  collection  assumptions: 

(1)  Selection  of  persons  to  be  observed 
would  be  on  a  random  basis: 

(2)  All  applications  received  by  the 
Service  are  in  random  order,  therefore, 
the  observation  of  applications 
processing  on  a  first-in,  first-out  basis 
would  maintain  this  randomness: 

(3)  Site  visit  team  members  would  not 
be  restricted  in  their  observations  by  site 
personnel:  and 

(4)  All  site  visit  team  members  would 
have  similar  equipment  and  training. 

The  Form  1-360  adjudication  cycle 
times  were  weighted  by  the  volume  of 
the  applications  processed  at  the  NSC. 
These  results  were  combined  with  the 
Vermont  Service  Center  Form  1-360 
telephone  interview  estimates  to 
determine  the  cycle  time  to  process  each 
activity  and  task  for  the  Form  1-360. 
The  cycle  time  estimates  to  perform 
each  small  volume  application  activity 
in  minutes  and  fractions  are  provided  in 
Table  4. 


Table  4.— Small  Volume  Application  Cycle  Times  (Minutes) 


Activtty 

1-360 

N-300 

N-336 

N-470 

4.71 
1.40 
4.68 
S.6S 
49.06 
1.67 
N/A 
7.68 

2.24 
1.40 

.95 
13.93 
7.90 

.65 
9.2S 
N/A 

.89 
1.40 
N/A 
6.02 
77.48 
1.83 
7.42 
2.73 

.89 

Record  Fee         „..„.     ..„.„..„...„ 

1  40 

Input  Appdcation  Data  .„ 

Manage  Records    ,™      ..».» 

N/A 
5  57 

Adjudicate  ApplicationB _ 

Prepare  Outgoing           .  .„„ 

26.16 
335 

N/A 

Respond  10  Inquiry  

9.87 

Total  

74.85 

36.32 

97.77 

47  J4 
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8.  Small  Volume  Application  Costs 

The  final  .step  in  performing  the  small 
volume  application  analysis  was  to 
calculate  the  cost  to  process  each 
application.  With  the  APM  activities 
assigned  to  small  volume  applications 
based  on  projected  FY  1998  workload 
volumes  weighted  by  application 
activity  cycle  limes,  the  study  team 


determined  the  total  annual  cost  to 
process  each  small  volume  application. 
The  total  small  volume  application 
activity  cost^were  divided  by  the 
projected  FY  1998  workload  volumes  to 
determine  a  unit  cost  for  each  small 
volume  application  activity.  The  .sum  of 
the  small  volume  application  activity 
costs  is  the  total  unit  cost  to  process  the 


small  volume  application.  (The  unit  cost 
per  application  identifies  the  cost 
required  to  produce  one  unit.  e.g..  one 
application,  based  on  the  activities 
consumed  in  producing  that  unit/ 
application).  Table  5  provides  the  FY 
1998  activity  unit  cost  and  total  unit 
cost  to  process  each  small  volume 
application. 


Table  5.— Small  Volume  Appucation  FY  1998  Unit  Costs 


Activity 

1-360 

N-300 

N-336 

N-470 

Receive  

Record  Fee  

Input  Application  Data  

Manage  Records  _ 

Adjudicate  Applications 

" - 

$3.78 
1.66 
7.00 
678 

75.34 

4.35 

00 

10.95 

S1.10 
166 
1.02 

20.42 

14.02 
1.61 

10.94 
.00 

S.44 

1.66 
.00 
883 
137  SO 
4.54 
12.40 
3.89 

S.44 

1-66 

8.17 

Prepare  Outgoing  

46.42 

Issue  End  Product  „ 

*   '""  ' 

Respond  to  Inquiry  

'"""" 

Total  FY  1998  Unit  Cost  

109.86 

50.77 

169.26 

79  07 

The  Service  is  authorized  to  set  the 
immigration  and  naturalization  fees  at  a 
level  that  will  recover  the  costs  of 
providing  all  immigration  adjudication 
and  naturalization  ser\'ices  "including 
the  costs  of  similar  services  provided 
without  charge  to  asylum  applicants  or 
other  immigrants."  8  U.S.C.  1356(m).  In 
addition,  the  fees  must  be  set 
sufficiently  high  enough  to  recover  the 
costs  of  fee  waivers  that  are  granted. 
However,  because  of  the  small  volume 
associated  with  these  applications,  the 
amount  derived  from  the  calculation  to 
determine  waiver/exempt  costs  and  the 
asylimi  and  refugee  surcharge  was  so 


insignificant  that  it  has  not  been 
included  as  part  of  the  costs  for  these 
applications. 

What  Are  Our  Conclusions  and  Fee 
Adjustments? 

The  objectives  of  the  small  volume 
application  analysis  were  to  determine 
the  full  cost  of  processing  the 
applications  and  to  include  the 
applications  in  the  lEFA  coist  model. 
The  small  volume  application  analysis 
was  performed  in  accordance  with  the 
methodology  implemented  in  the  Phase 
I  lEFA  Study.  The  analysis  required 
incorporating  small  volume  application 


revenues  into  the  lEFA  cost  model  that 
were  deducted  during  the  Phase  I  lEFA 
Study,  and  identifying  and  quantifying 
drivers  to  assign  the  APM  activities  to 
the  small  volume  applications.  The  unit 
costs  identified  in  Table  5  represent  the 
Service's  cost  to  process  each  small 
volume  application. 

-  The  Service  is  increasing  two  and 
decreasing  two  of  the  small  volume  fees 
associated  with  diis  study.  Table  6 
identifies  the  fees  to  be  increased  as 
well  as  the  fees  to  be  decreased.  The  fee 
has  been  roimded  to  the  nearest  whole 
55  amount. 


Table  6.— Small  Volume  Application  Fee  Schedule  Adjustments 


Form 


Description 


1-360  Petitiofi  lor  Amerasian.  Widow(er).  or  Special  Immigrant  

N-300 Application  to  File  Declaration  of  Intention  

Request  for  Hearing  on  a  Decision  In  Naturalization  Procedures 
Application  to  Preserve  Residence  tor  Naturalization  Purposes  ... 


N-336 
N-470 


Total  cost    I  Current  fee  |    '''°^^ 


$109.86 
50.77  I 
169.26 
79.07  ! 


$80.00  $110.00 

75.00  I  50.00 

110.00  I  170.00 

115.00  I  80.00 


Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  5  U.S.C.  605(b),  has  reviewed  this 
regulation  and,  by  approving  it.  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Of  the  four 
applications  or  petitions  covered  under 
this  rule,  only  two  of  the  fees  are  being 
increased  and  the  other  two  fees  are 
being  decreased.  In  addition,  small 
voliune  applications  refer  to  fewer  than 
10,000  applications  per  year.  Total 
projected  revenues  for  all  four 
applications  or  petitions  for  FY  1998 
amounts  to  Sl.827.400.  Normally,  these 


applications  and  petitions  would 
generally  be  filed  by  individuals  as 
opposed  to  small  businesses. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  or  SlOO  million  or  niore 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
goverrunents.  This  rule  will  only  affect 
persons  who  file  certain  applications  or 
petitions  for  immigration  benefits. 
Therefore,  no  actions  were  deemed 
necessary  imder  the  provisions  of  the 


Unfunded  Mandates  Reform  Act  of 
1995 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  SlOO  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation.  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
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based  companies  in  domestic  and 
export  markets. 

Executive  Order  12B66 

This  rule  is  not  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3tf]. 
Regulatory  Planning  and  Review, 
because  it  vrill  have  an  annual  effect  on 
the  economy  of  less  than  SlOO  million. 
Without  the  increases/decreases,  the 
Service  estimates  that  it  will  collect  SI. 3 
million  in  fees  for  immigration  and 
adjudication  services  for  these  four 
small  volume  applications  in  FY  1998. 
With  the  fee  adjustments,  the  Service 
will  collect  approximately  $1.8  million. 
The  implementation  of  this  rule  will 
provide  the  Service  with  an  additional 
S.5  million  in  revenue  over  the  revenue 
that  would  be  collected  under  the  old 
fee  structure.  This  revenue  increase  is  a 
recovery  of  costs  based  on  workload 
volumes  required  to  process  these 
applications. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  suf^cient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  summary  impact  .statement. 

Executive  Order  12988:  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Fees,  Forms, 
Freedom  of  information.  Privacy, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFRCERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1 .  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  352,  552(a);  8  U.S.C. 
1101,  1103,  1201,  1252  note,  1252b,  1304, 
1356:  31  U.S.C.  9701:  E.O.  12356.  47  PR 
14874.  15557:  3  CFR.  1982  Comp.,  p.l66;  8 
CFR  part  2. 


2.  In  $  103.7,  paragraph  (b)(1)  is 
amended  by  revising  the  entries  for  the 
following  forms,  to  read  as  follows: 

S103.7    Fms. 

*  *         «         *         * 

(b)*   •  * 
(!)•    *   * 

*  «  •  •         ft 

Form  1-360.  For  filing  a  petition  for  an 
Amerasian,  Widow(er).  or  Special 
Immigrant — SI  10.00,  except  ihore  is  no  fee 
for  a  petition  seeking  c:la.s.sifir.alion  as  an 
Amerasian. 

*  ft         •  *         * 

Form  N-3ao.  For  filing  an  application  for 
declaration  of  intention — 550.00. 

Form  N-336.  For  filing  a  request  for 
hearing  on  a  decision  in  naturalization 
proceedings  under  section  336  of  the  Act — 

S170  00. 


Form  N-470.  For  filing  an  application  for 
section  316(b|  or  317  of  the  Act  benefits — 
MO.OO. 


Dated:  December  8. 1999. 
Janet  Reno, 

Atlomev  General. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Pan  902 

50  CFR  Pan  660 

[Docket  No.  990430115-9314-02: 1.0. 
030299B] 

RIN  064S-AL48 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Nonhern 
Anchovy/Coastal  Pelagic  Species 
Fishery;  Amendment  8 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  regulations  to 
implement  Amendment  8  to  the 
Northern  Anchovy  Fishery  Management 
Plan.  This  rule  removes  jack  mackerel 
north  of  39°  N.  lat.  from  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  and  adds  four  species  to  the 
management  unit  of  the  Coastal  Pelagic 
Species  (CPS)  (formerly  the  Northern 
AJnchovy  Fishery  Management  Plan 
(FMP));  defines  a  new  fishery 
management  area  and  divides  it  into  a 
limited  entry  zone  and  two  new 


subareas;  establishes  a  procedure  for 
setting  annual  specifications  including 
harvest  guidelines  and  quotas:  provides 
for  closure  of  the  directed  fishery  when 
the  directed  portion  of  a  harvest 
guideline  or  quota  is  taken;  identifies 
fishing  seasons  for  Pacific  sardine  and 
Pacific  mackerel;  establishes  catch 
restrictions  in  the  limited  entry  zone 
and,  when  the  directed  fisher>'  for  a  CPS 
is  closed,  limits  harvest  of  tJiat  species 
to  an  incidental  limit  set  by  the 
Southwest  Regional  Administrator, 
NMFS,  (Regional  Administrator); 
implements  a  limited  entry  program: 
authorizes  the  Regional  Administrator 
to  issue  exempted  fishing  permits  for 
the  harvest  of  CPS  that  otherwise  would 
be  prohibited:  and  establishes  a 
framework  process  by  which 
management  decisions  could  be  made 
without  amending  the  FMP,  No 
regulations  are  required  at  this  time  to 
implement  the  overfishing  definitions 
and  designation  of  essential  fish  habitat 
(EFH). 

The  intent  of  this  action  is  to 
implement  the  provisions  of 
Amendment  8  to  the  Northern  Anchovy 
Fishery  Management  Plan,  which  will 
prevent  overfishing,  maximize  yield 
from  available  resources,  and  control 
increasing  harvesting  capacity  off  the 
Pacific  coast. 

DATES:  Effective  January  14,  2000. 
except  for  §  660.502  and  §660.512 
which  are  effective  December  15, 1999, 
and  §§  660.505(a),(b),(g),  and  660.511 
which  arc  effective  January'  1,  2000. 
ADDRESSES:  Copies  of  Amendment  8, 
which  includes  the  final  supplemental 
environmental  impact  statement 
(FSEISJ/regulatory  impact  review  may 
be  obtained  from  Larr)'  Six,  Executive 
Director,  Pacific  Fishen,'  Management 
Council,  2130  SW  Fifth  Avenue.  Suite 
224.  Portland,  Oregon,  97201. 
Comments  regarding  the  reporting 
burden  estimate  or  any  other  aspect  of 
the  collection-of-information 
requirements  contained  in  this  rule 
should  be  sent  to  Rodney  R.  Mclnnis, 
Acting  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard.  Suite  4200,  Long  Beach,  CA 
90802,  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (ATTN:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Morgan.  Sustainable  Fisheries 
Division,  NMFS,  at  562-980-4030. 
SUPPLEMENTARY  INFORMATION:  The 
Pacific  Fishery  Management  Council 
(Council)  submitted  Amendment  8  for 
Secretarial  review  by  a  letter  dated 
December  11,  1998.  On  March  12,  1999, 
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a  notice  of  availability  of  the  FSEIS  for 
Amendment  8  was  published  in  the 
Federal  Register  (64  FR  12279).  The 
proposed  rule  was  published  on  May 
25, 1999  (64  FR  28143).  The  comment 
period  on  the  FSEIS  ended  on  May  11. 
1999.  The  comment  period  on  the 
proposed  rule  ended  on  Juiv  9,  1999. 

On  June  10, 1999,  the  Secretary'  of 
Commerce  partially  approved 
Amendment  8.  Optimum  yield  (OY)  for 
squid  was  disapproved  because  the 
amendment  did  not  provide  an  estimate 
of  maximum  sustainable  yield  (MSY), 
the  theoretical  concept  on  which  OY 
and  overfishing  are  based  under  the 
Magnuson-Stevens  Act.  The  bycatch 
provisions  were  disapproved  because 
Amendment  8  did  not  contain  a 
standardized  reporting  methodology  to 
assess  the  amount  and  type  of  bycatch 
in  the  fishery  and  because  there  is  no 
explanation  of  whether  additional 
management  measures  to  minimize 
bycatch  and  the  mortality  of 
unavoidable  bycatch  are  practicable  at 
this  time.  The  Council  has  directed  its 
CPS  Management  Team  (Management 
Team)  and  its  CPS  Advisory  Subpanel 
(Advisory  Subpanel)  to  begin  working  to 
resolve  these  two  issues.  All  other 
elements  of  Amendment  8  were 
approved. 

The  requirements  of  the  Magnuson- 
Stevens  Act,  as  amended  by  the 
Sustainable  Fisheries  Act,  such  as 
defining  OY,  overfishing,  levels  at 
which  managed  stocks  are  considered 
overfished,  EFTI,  and  social  and 
economic  data  on  fishing  communities 
were  discussed  in  the  preamble  to  the 
proposed  rule  and  are  not  repeated  here. 

Species  in  the  FMP 

Amendment  8  and  this  final  rule 
place  Pacific  mackerel  [Scomber 
japonicus).  Pacific  sardine  (Sardinops 
sagax).  jack  mackerel  {Tmchams 
symmetricus),  and  market  squid  {Loligo 
opalescens)  in  a  management  unit  with 
northern  anchovy  [Bngraulis  mordax). 
All  CPS  are  har\ested  by  a  fleet  of 
vessels  using  mainly  roundhaul  nets 
(e.g..  purse  seines).  Managed  species  are 
divided  into  two  categories:  'Actively 
managed  '  and  "monitored".  Actively 
managed  species  are  subject  to  annual 
harvest  limits  based  on  current  biomass 
estimates.  There  are  no  mandatory 
harvest  limits  for  monitored  species: 
however,  other  management  measures, 
such  as  area  closures,  could  apply  to 
monitored  species.  Amendment  8  sets 
the  allowable  biological  catch  (ABC) 
levels  for  monitored  species  well  below 
estimates  of  MSY  to  obviate  the  need  for 
detailed  resource  assessments  until  the 
domestic  fishery  necessitates  active 
management  of  these  species.  Initially. 


Pacific  sardine  and  Pacific  mackerel  are 
designated  as  actively  managed  species, 
while  jack  mackerel,  northern  anchovy-, 
and  market  squid  are  monitored  species. 

In  Amendment  1 1  to  the  Pacific 
Groundfish  Fishery  Management  Plan, 
jack  mackerel  was  removed  from  that 
fishery  management  plan,  effective 
upon  implementation  of  Amendment  8 
to  the  Northern  Anchovy  Fishery 
Management  Plan. 

Fishery  Management  Areas  and 
Subareas 

The  fishery  management  area  is  the 
exclusive  economic  zone  (EEZ)  off  the 
coasts  of  Washington,  Oregon,  and 
California  between  3  and  200  nautical 
miles  offshore,  bounded  in  the  north  by 
the  Provisional  international  Boimdary 
between  the  United  States  and  Canada, 
and  bounded  in  the  south  by  the 
International  Boundary  between  the 
United  States  and  Mexico.  The  fishery 
management  area  is  divided  into 
subareas  for  the  regulation  of  fishing  for 
CPS,  with  the  following  boundaries:  The 
CPS  Limited  Entry  Zone  covers  that 
portion  of  the  EEZ  between  39°00'00" 
N.  lat.  (ofi[  California)  and  the  U.S. 
Mexico-International  Boundary;  Subarea 
A  covers  that  portion  of  the  EEZ 
between  the  U.S.-Canada  Provisional 
International  Boundary  and  PL  Piedras 
Blancas,  California  (35°40'00"  N.  lat.); 
Subarea  B  covers  that  portion  of  the  EEZ 
between  Pt.  Piedras  Blancas,  California, 
and  the  U.S. -Mexico  International 
Boundary. 

Limited  Entry  System 

A  limited  entry  system  is  established 
in  the  commercial  fishery  for  CPS 
finfish  (squid  is  not  included)  south  of 
39°  N.  lat.  (Pt,  Arena,  California).  Open 
access  will  continue  north  of  39°  N.  lat. 
Historically,  99  percent  of  the  sardine 
resource  has  been  harvested  south  of  Pt. 
Arena.  When  abimdance  is  high, 
fishermen  without  limited  entry  permits 
who  are  active  in  more  northern  areas 
can  benefit  from  the  high  abundance  by 
fishing  in  the  open  access  fishery.  When 
abundance  declines,  the  resource  tends 
to  disappear  from  the  north  and  moves 
south. 

To  qualiiy  for  a  limited  entry  permit, 
a  vessel  must  have  landed  at  least  100 
metric  tons  (mt)  of  CPS  finfish  from 
January  1, 1993,  through  November  5, 
1997.  The  niunber  of  vessels  qualified 
for  a  limited  entry  permit  is  estimated 
to  be  70.  These  vessels  have  been 
responsible  for  approximately  99 
percent  of  the  harvest  of  CPS  finfish 
during  the  window  period. 

The  limited  entry  program  takes  effect 
on  January  1,  2000;  that  is,  fishermen 
har\'esting  CPS  finfish  south  of  39°  N. 


lat.  must  have  a  limited  entry  permit  on 
board  their  vessels  at  that  time. 
Applicants  for  permits  should  obtain 
the  required  forms  as  soon  as  po.ssible 
so  that  delays  in  obtaining  the  required 
permit  can  be  avoided.  The  forms  can  be 
obtained  by  writing  the  Regional 
Administrator  (See  ADDRESSES),  by 
calling  the  Sustainable  Fisheries 
Division  (See  FOR  FURTHER  INFORMATION 
COfffACT),  or  by  downloading  the 
application  from  the  Southwest  Region 
Web  Site  at  http://swr.ucsd.edu.  Permits 
will  be  issued  to  the  owner  of  the 
qualifying  vessel  and  can  only  be 
transferred  once  during  the  year  2000. 
This  one-time  transfer  affords  the  owner 
of  a  qualifying  vessel  the  opportunity  to 
upgrade  his/her  vessel  or  to  replace  an 
aging  vessel,  and  it  also  allows  those 
who  wish  to  enter  the  fishery  a  1-year 
opportunity  to  buy  a  permit.  Alter  the 
year  2000.  a  permit  cannot  be 
transferred  to  another  person.  A  permit 
can  only  be  registered  for  use  with 
^  another  vessel  if  the  permitted  vessel 
has  been  lost,  stolen,  or  scrapped,  or  has 
been  removed  from  all  federally 
managed  fisheries. 

Vessels  fishing  CPS  finfish  in  the 
limited  entry  fishery  may  land  no  more 
than  125  ml  of  CPS  from  any  fishing 
trip.  This  limit  was  designed  to  curtail 
increases  in  harvest  capacit\'. 

Many  vessels  have  landed  small 
amounts  of  CPS  for  dead  bait  or  for 
small  specialty  markets  in  the  past  and 
would  not  qualify  for  a  limited  entry 
permit.  Under  the  framework  provisions 
of  Amendment  8,  the  Council  can 
recommend  that  vessels  without  a 
permit  be  allowed  to  make  CPS  finfish 
landings  up  to  a  specified  amount 
between  1  and  5  mt  under  the  so-called 
"exempted  trip  limit."  The  final  rule 
initially  sets  the  exempted  trip  limit  at 
S  mt.  Any  change  in  the  exempted  trip 
limit  will  be  implemented  through 
mlemaking.  Additionally,  all  vessels 
har\'esting  CPS  finfish  for  hve  bail  are 
exempt  bom  the  limited  entry  permil 
provisions. 

Framework  Process 

This  rule  establishes  a  framework 
process  to  set  and  adjust  fishery 
specifications  and  managemeni 
measures  in  accordance  with 
procedures  and  standards  described  in 
section  2  of  Amendment  8.  The 
framework  process  consists  of  two 
procedural  categories:  the  point-of- 
concern  framework  procedure  and  the 
socio-economic  framework  prt.x:edure, 
according  to  which  the  Council  may 
recommend  and  NMFS  may  approve  the 
establishment  and  adjustment  of 
management  measures.  The  point-of- 
concem  framework  procedtire  would  be 
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used  in  response  to  resource 
conservation  and  ecological  issues, 
while  the  socio-economic  framework 
procedure  would  be  used  to  address 
socio-economic  issues  in  the  fishery. 
Under  both  of  these  procedures,  the 
Council  and  NMFS  may  carry  out  four 
tv'pes  of  actions:  (1)  Automatic  actions 
for  non-discretionary  actions,  which 
will  become  effective  upon  publication 
of  a  Federal  Register  notice  without 
prior  public  notice  and  opportunity  for 
comment  and  without  a  prior  Council 
meeting;  (2)  notice  actions,  which  will 
be  used  for  all  management  actions, 
except  automatic  actions,  intended  to 
have  temporary  affect  that  are  either 
non-discretionary  or  have  probable 
impacts  that  were  previously  analyzed 
and  which  will  require  at  least  one 
Council  meeting  and  publication  of  one 
Federal  Register  notice:  (3)  abbreviated 
rulemakings,  which  will  be  used  for  all 
discretionary  management  actions 
intended  to  have  permanent  effect,  the 
impacts  of  which  have  not  been 
previously  analyzed,  and  which  will 
require  at  least  one  Council  meeting  and 
publication  of  one  rule  in  the  Federal 
Register  and  (4)  full  rulemaking 
actions,  which  will  require  at  least  two 
Council  meetings  and  publication  of 
proposed  and  final  rules  in  the  Federal 
Re^ster  with  an  opportunity  for  public 
comment. 

Under  the  framework  system,  many 
different  types  of  actions  could  be  taken 
to  respond  quickly  to  changes  in  the 
fishery.  For  example,  actively  managed 
and  monitored  species  could  be  moved 
between  categories  as  circumstances 
require.  Other  actions  include  trip 
frequency  limits,  area  or  subarea 
closures,  seasons,  size  limits,  gear 
limitations,  and  other  appropriate 
measures.  Amendment  8  and  this  final 
rule  authorize  the  Council  to  designate 
certain  management  measures  as 
"routine  management  measures."  This 
designation  will  enable  the  Council  to 
modify  the  measure  through  the  single 
meeting  notice  procedure  described 
above. 

Harvest  GuideUnes 

The  Regional  Administrator  will 
calculate  the  annual  harvest  guidelines 
for  actively  managed  CPS  based  on  the 
estimated  biomass.  formulas,  and  the 
standards  set  in  the  FMP.  Harvest 
guidelines  for  CPS  will  be  calculated  . 
using  the  current  biomass  estimate 
multiplied  by  a  fixed  harvest  rate.  The 
portion  of  the  resource  in  U.S.  waters 
may  change  from  year  to  year;  the 
harvest  guidelines  will  be  calculated 
using  the  best  estimate  available.  The 
amount  of  the  harvest  guideline  needed 
for  incidental  trip  limits  when  the 


fishery  is  nearing  closure  may  vary 
depending  on  when  the  harvest 
guideline  is  projected  to  be  achieved, 
but  the  sum  of  the  incidental  amount 
and  the  amount  harvested  directly  must 
equal  the  total  harvest  guideline. 

Following  the  determination  of  the 
estimated  biomass,  the  Management 
Team  and  Advisor)'  Subpanel  will 
review  the  biomass  estimate  and 
resulting  harvest  guideline  during  a 
public  meeting.  Public  comments  and 
comments  of  the  Advisory  Subpanel 
will  be  reported  to  the  Council.  After 
hearing  public  comments,  the  Council 
will  either  adopt  the  harvest  guideline 
for  the  upcoming  fishing  season  or 
recommend  a  different  harvest 
guideline,  accompanied  by  a 
justification  for  the  recommendation. 
Although  there  is  little  flexibility  in 
setting  har^'est  guidelines,  errors  in 
calculations  and  in  the  way  the  specific 
factors  were  used  In  determining  the 
biomass  are  elements  that  could  be 
examined. 

The  aiuual  process  for  calculating 
harvest  guidelines  will  include  public 
review  of  the  estimated  biomass  and 
harvest  guidelines  before  the  fishing 
season  begins:  however,  the  Regional 
Administrator  may  aimounce  the 
harvest  guideline  in  the  Federal 
Register  before  the  process  is  completed 
to  help  fishermen  plan  their  activities 
and  begin  harvesting  when  the  fishing 
season  begins. 

Fishing  Seasons 

This  rule  sets  the  Pacific  sardine 
season  at  January  1  to  December  31,  or 
until  closed,  and  the  Pacific  mackerel 
season  at  July  1  to  June  30,  or  until 
closed.  At  this  time,  the  California 
Department  of  Fish  and  Game  is 
managing  these  two  species.  The 
Council's  Management  Team  and 
Advisory  Subpanel  will  meet  to  review 
the  status  of  these  two  resources  so  that 
NMFS  harvest  guidelines  can  be 
implemented  beginning  on  January  1, 
2000. 

This  rule  supercedes  the  existing 
harvest  limits  for  northern  anchovy, 
published  in  the  Federal  Register  on 
September  2, 1999  (64  FR  48113).  Those 
interim  final  quotas  were  issued  under 
regulations  that  were  in  effect  before 
this  final  rule  was  promulgated. 

Comments  and  Responses 

Eleven  letters  on  Amendment  8  and 
the  proposed  rule  were  received  from 
the  fishing  industry.  Most  did  not 
believe  that  there  was  justification  for 
implementing  limited  entry  in  the  CPS 
fishery.  Conunents  are  grouped  together 
here,  followed  by  NMFS'  responses. 


Comment  1:  Members  of  the  Advisory 
Subpanel  made  decisions  about  limiting 
the  ntmnber  of  vessels  to  serve  their  own 
interests.  As  a  result,  the  fleet  is  too 
small  to  harvest  the  resource  available. 

Response:  The  Planning  Team 
recommended  a  fleet  smaller  than  that 
preferred  by  the  Advisory  Subpanel, 
pointing  out  that  a  smaller  fleet  was 
capable  of  harvesting  the  MSY  of  all 
CPS  finfish.  The  Council  recommended 
a  larger  fleet  after  hearing  testimony 
fi'om  the  Planning  Team,  Advisory 
Subpanel,  and  from  processors,  who 
believed  that  the  Plaiming  Team's 
recommendation  for  a  smaller  fleet 
would  not  provide  a  sufficient  number 
of  vessels  in  a  situation  when  a 
processor  needed  a  supply  of  one 
species  at  a  time  when  most  vessels 
might  prefer  harvesting  a  higher  valued 
species.  The  limited  entry  fleet 
established  by  Amendment  8  is 
expected  to  meet  the  needs  of  the 
fishing  industry  and  be  capable  of 
harvesting  all  CPS  finfish  that  are  likely 
to  be  available. 

Comment  2:  Limiting  the  number  of 
vessels  is  unnecessary.  The  fleet  failed 
to  harvest  the  sardine  quota  in  1998  and 
will  not  harvest  the  quota  in  1999 
because  the  demand  for  sardine  is 
limited.  If  limited  entry  is  needed  in  the 
future,  the  framework  process  could  be 
used  to  implement  it. 

Response:  Enough  capacity  is 
believed  to  exist  to  harvest  the  MSY  of 
all  finfish  managed  by  the  FMP.  If 
experience  shows  that  there  are  not 
enough  vessels,  the  entry  of  additional 
vessels  could  be  allowed  using  the 
framework  process.  However, 
experience  in  other  fisheries  shows  that 
allowing  a  fleet  to  grow  tmcontroUably 
leads  to  a  larger  fleet  than  necessary, 
and  removing  excess  capacity  is  often 
difficult  and  costly. 

Comment  3:  Trip  limits  are  inefficient 
because  restricting  vessels  to  a  certain 
tonnage  each  day  increases  costs. 

Response:  The  trip  limit  in  the  limited 
entry  fishery  is  a  limitation  on  the 
number  of  metric  tons  per  trip  (initjally 
set  at  125  mt/trip).  not  per  day.  No 
vessel  initially  permitted  in  the  fishery 
is  expected  to  be  capable  of  landing  125 
metric  tons.  Therefore,  the  initial  trip     • 
limit  is  not  expected  to  impose 
inefficiencies  on  the  fishery.  As  many 
trips  as  necessary  can  be  completed  to 
satisfy  processors'  needs.  Trip  limits  as 
used  in  the  coastal  pelagics  fishery  are 
different  from  those  in  other  fisheries. 
The  trip  limit  was  imposed  to  avoid 
rapid  expansion  of  the  fleet,  not  to 
spread  the  harvest  over  the  year  or  to 
limit  the  capabilities  of  the  existing 
fleet. 
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Comment  4:  Amendment  8  does  not 
assess  the  capacity  that  U.S.  processors 
can,  or  the  extent  that  U.S.  processors 
will,  process  the  OY  of  coastal  pelagic 
species. 

Response:  The  recent  increase  in 
abundance  of  Pacific  sardine  has  been 
dramatic.  In  response  to  the  increase, 
new  processing  capacity  has  been  added 
In  southern  and  central  California,  and 
there  is  an  active  search  by  processors 
for  additional  markets.  Processing 
capacity  is  expected  to  rise  and  fall  with 
available  market  demand.  Nevertheless, 
a  better  idea  of  how  much  fi.'ih  voll  be 
processed  by  domestic  processors  will 
be  gained  from  experience  as  processors 
adapt  to  market  conditions.  At  this  time, 
there  appears  to  be  enough  potential 
processing  capacity  to  satisfy  available 
markets. 

Comment  5:  The  limited  entry  system 
allocates  fishing  privileges 
uimecessarily  and  in  a  manner  that  is 
unfair  to  existing  fishermen.  A 
combination  of  squid  and  finfish 
landings  as  qualifying  criteria  would  be 
more  equitable. 

Response:  Vessels  that  primarily  land 
squid  qualify  for  a  limited  entry  permit 
if  at  least  100  mt  of  CPS  finfish  was 
landed  during  the  window  period 
(average  of  20  mt/year).  Using  squid  as 
a  qualifying  species  was  an  option  in 
Amendment  8,  but  was  not  adopted 
because  the  fleet  would  have  included 
many  vessels  that  landed  no  CPS 
finfish.  The  result  would  have  been  a 
much  larger  fleet  with  vessels  that  have 
never  landed  CPS  finfish  receiving  a 
permit  that  applies  only  to  finfish  while 
some  vessels  that  actually  targeted  CPS 
finfish  would  have  been  eliminated 
from  the  fishery. 

Comment  6:  Amendment  8  does  not, 
as  required  by  Section  303(a)(4)(A)  of 
the  Magnuson-Stevens  Act,  assess  and 
specify  the  capacity  and  the  extent  to 
which  fishing  vessels  of  the  United 
States,  on  an  annual  basis  will  harvest 
the  OY  of  CPS  finfish.  Amendment  8 
focuses  on  the  number  of  vessels  rather 
than  the  capacity  of  vessels. 

The  importance  of  carrying  capacity  is 
apparent  if  one  looks  at  the  practices  of 
the  Inter- American  Tropical  Tuna 
Commission  (lATTC),  which  tracks 
closely  the  capacity  of  individual 
vessels  in  the  various  tuna  fleets  as  well 
as  the  harvesting  rates  of  individual 
vessels. 

Response:  The  harvesting  capacity  of 
the  fleet  was  assessed  in  Amendment  8 
by  examining  a  combination  of  what 
vessels  can  physically  hold  and  how 
many  trips  they  can  make  during  the 
year.  Assuming  a  modest  harvest  rate  by 
existing  vessels,  the  MSY  of  finfish 
likely  to  be  available  could  be  harvested 


in  a  6-month  season.  The  underlying 
purpose  of  determining  domestic 
capacity  is  to  make  fishery  resources 
available  to  U.S.  fishermen  before 
making  them  available  to  foreign 
fishermen.  The  capacity  of  each 
individual  vessel  does  not  need  to  be 
determined  to  meet  the  requirements  of 
the  Magnuson-Stevens  Act. 

The  lATTC  keeps  rigorous  records  of 
hold  capacity  of  individual  vessels.  In 
the  tuna  fishery,  however,  a  substantial 
amount  of  harvested  fish  is  at  sea  at  any 
particular  moment.  To  determine  when 
quotas  will  be  reached,  the  lATTC  needs 
to  know  how  much  fish  individual 
vessels  hold  and  how  much  fish  a  vessel 
can  harvest  each  day.  To  manage  quotas 
on  coastal  pelagic  species,  all  that  needs 
to  be  known  is  how  much  is  landed. 
The  lATTC  could  not  manage  tuna 
based  only  on  landings. 

Comment  7:  Amendment  8  violated 
procedural  safeguards  of  the  Magnuson- 
Stevens  Act  with  regard  to  public 
review  and  analysis  of  the  provisions 
that  severely  curtail  the  transferability 
of  permits  aifter  the  year  2000. 

Response:  Non-transferable  permits 
were  an  option  in  Amendment  8 
through  several  drafts  of  the  sections  on 
limited  entry  and  was  available  for 
public  review  and  comment.  The  option 
was  included  in  the  draft  amendment 
dated  August  1998,  and  the  option  was 
available  for  public  review  and 
conunent  at  the  public  hearings  chaired 
by  the  Council.  The  provisions  have 
been  implemented  by  notice-and- 
comment  rulemaking  under  the 
Administrative  Procedure  Act. 

Comment  8:  Amendment  8  shows  that 
the  annual  number  of  roundhaul  vessels 
that  have  landed  CPS  during  1981-1997 
has  changed  substantially  from  year  to 
year.  Since  the  vessels  are  not  listed  by 
official  number  and  name,  the  variation 
may  be  due  to  duplication. 

Response:  To  determine  potential 
fleet  size,  the  Planning  Team  used  data 
from  the  Pacific  Fishery  Information 
Network.  When  vessels  landed  catch  at 
more  than  one  port,  the  port  of  landing 
was  taken  to  be  where  most  of  the 
landings  were  made.  Effort  was  taken  to 
minimize  the  possibility  of  duplication. 

Comment  9:  Amendment  8  takes  an 
overly  optimistic  view  of  the  harvesting 
capacity  of  the  coastal  pelagics  fleet. 
Historical  records  do  not  show  such 
high  harvests.  There  are  no  data  to 
support  the  high  harvests  needed  per 
vessel  to  land  more  than  400.000  mt  in 
a  6-month  period. 

Response:  As  stated  in  conunent  6, 
the  estimate  of  a  6-month  season  to 
harvest  the  MSY  of  all  species  likely  to 
be  available  may  be  inexact. 
Nevertheless,  the  goal  of  Amendment  8 


is  not  to  achieve  the  ntmiber  of  vessels 
that  will  be  needed  to  harvest  the  full 
quotes  for  coastal  pelagic  species  during 
years  of  particularly  high  stock 
abundance.  The  goal  of  limited  entry  is 
to  ensure  that  there  is  no  more  capital 
invested  in  the  fishery  than  necessary. 
As  stated  in  the  amendment,  wide 
variability  in  the  coastal  pelagic 
resources  is  inevitable.  Presently, 
northern  anchovi,'  is  at  relatively  low 
biomass  levels  and  has  a  limited  market. 
The  sardine  resource  is  increasing,  but 
demand  has  not  increased  as  rapidly  as 
the  resource.  The  Pacific  mackerel  quota 
is  larger  in  1999  than  in  recent  years, 
but  it  is  uncertain  whether  the  full 
market  potential  will  be  realized. 
Amendment  8  concludes  that  about  70 
vessels  will  be  sufficient  to  meet  the 
varied  objectives  of  the  FMP 

In  addition  to  the  har^'esting  that 
occurs  in  the  limited  entry  fishery, 
when  one  or  more  resources  exhibit 
large  abundance,  any  vessel  may  harvest 
north  of  39°  N.  lat.  urithout  a  limited 
entry  permit.  If  OY  is  not  being  taken 
because  of  overly  restrictive 
management,  the  Council  and  NMFS 
will  adjust  the  system  as  appropriate. 

Comment  10:  The  Council  did  not 
take  into  account  the  present 
participation  and  importance  of  the  CPS 
finfish  fisher)'  as  it  affects  the 
commercial  fishing  community  in  San 
Diego  County. 

Response:  Amendment  8  establishes 
liberal  qualifying  criteria  that  will  make 
it  unlikely  that  vessels  dependent  on 
CPS  finfish  will  be  excluded  from  the 
fishery.  The  Magnuson-Stevens  Act 
requires  that  each  plan  or  amendment 
include  a  fishery  impact  statement  that 
assesses  the  effects,  if  any,  of  the 
conservation  and  management  measures 
on  participants  in  the  fisheries  and  on 
fishing  communities.  Although  the 
analysis  may  not  have  addressed  all  of 
the  particular  impacts  of  Amendment  8 
on  a  specific  fishing  community  such  as 
the  commercial  fishing  community  in 
San  Diego  County,  the  limited  entry 
scheme,  besides  preventing 
overcapitalization,  is  designed  to  proteci 
historic  participation  in  the  fishery 
while  providing  maximum  benefits  to 
all  users.  Provisions  for  small  and 
incidental  harvesters  to  maintain  their 
catches  prevent  individuals  from  being 
penalized  or  from  being  excluded  from 
the  fishery.  Although  CPS  finfish  are 
commonly  low-valued  species,  when 
the  abundance  of  CPS  finfish  is  large 
and  market  conditions  make  harvesting 
feasible,  any  harvester  that  has  landed 
minimal  or  no  CPS  finfish  may  gain 
benefits  from  the  fishery  by 
participating  in  the  open  access  fishery 
north  of  39°  N.  lat. 
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Comment  11:  The  provision  lo  allow 
only  1  year  to  upgrade  a  vessel  is  too 
restrictive.  The  restriction  on  transfers 
combined  with  the  trip  limit  is 
extremely  inefficient. 

Response:  Amendment  8  does  not 
restrict  improvements  to  existing 
vessels;  it  strictly  limits  registering  a 
limited  entry  permit  with  an  entirely 
different  vessel.  This  rule  does  not 
restrict  a  fisherman's  choice  to  increase 
horsepower,  install  a  rehigeration 
system,  enlarge  hold  capacity,  or  make 
any  other  changes  to  improve  an 
existing  vessel.  By  implementing  a  trip 
limit  and  regulating  transfers  to  control 
expansion  of  the  fleet.  NMFS  avoided  a 
complicated  system  of  regulations 
governing  horsepower,  vessel  length, 
and  hold  capacity.  Any  potential 
inefficiencies  created  by  the  limited 
entry  program  are  expected  to  be 
outweighed  by  controlling  increases  in 
harvesting  capacity. 

NMFS  Action 

The  administrative  procedures 
needed  lo  implement  a  limited  entry 
permit  system  are  being  made  effective 
upon  the  date  of  publication  in  the 
Federal  Register  of  the  final  rule.  The 
effectiveness  of  the  substantive 
measures  of  Amendment  B  is  being 
delayed  until  January  1 ,  2000. 

NOAA  codifies  its  OMB  control 
numbers  for  information  collection  at  15 
era  part  902.  Part  902  collects  and 
displays  the  control  numbers  assigned 
Id  information  collection  requirements 
of  NOAA  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  (PRAl.  This 
final  rule  codifies  OMB  control  number 
0648-0204  for  §660.512. 

L'nder  NOAA  Administrative  Order 
205-11.  dated  December  17,  1990,  the 
Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
.Assistant  Administrator  for  Fisheries. 
NOAA.  the  authority  to  sign  material  for 
publication  in  the  Federal  Register 

Changes  to  the  Proposed  Rule 

N"MFS  has  made  a  number  of  changes 
to  the  proposed  rule.  In  section  660.502, 
the  phrase  "as  used  in  this  subpart"  has 
been  removed  from  the  definitions  for 
"owner"  and  "person."  Also,  a 
definition  of  "prohibited"  "species  '  has 
been  added  for  clarity.  Section 
660.505(f)  has  been  revised  to  indicate 
that  when  fishing  for  CPS,  it  is  unlawful 
for  any  individual  to  fail  to  return  a 
prohibited  species  to  the  sea 
immediately  with  a  minimum  of  harm. 
This  section  has  also  been  revised  to 
make  it  consistent  vrith  the  language  in 
section  660.Sll(e)  regarding  the 
immediate  release  of  prohibited  species. 
Section  660.506  has  been  revised  to 


indicate  that  the  only  gear  authorized 
for  use  in  the  reduction  fishery  for 
northern  anchovy  off  California  is  round 
haul  nets  that  have  a  minimum  wet- 
stretch  mesh  size  of  10/16  of  an  inch 
{1.59  cm)  excluding  the  bag  portion  of 
a  purse  seine.  Also,  the  last  sentence 
that  discusses  other  gear  used  in  the 
CPS  fisheries  has  been  deleted.  Section 
660.512(b)  has  been  revised  to  indicate 
that  a  limited  entry  permit  for  a  vessel 
will  be  issued  only  if  that  vessel  landed 
100  ml  of  CPS  finfish  from  January  1, 
1993,  through  November  5,  1999. 
Section  660.512(c)  has  been  revised  to 
indicate  that  a  vessel  owner  applying  for 
issuance,  renewal,  transfer,  or 
registration  of  a  limited  entry  permit 
must  prove  that  the  qualification 
requirements  are  met  by  submitting  the 
specified  documentation.  Section 
660.512(g)  regarding  the  process  for 
appealing  the  initial  issuance  of  a 
permit  has  been  revised  to  indicate  that 
the  Sustainable  Fisheries  Division 
issues  the  permit  and  not  the  Regional 
Administrator. 

ClassiScaUon 

The  Regional  Administrator, 
Southwest  Region,  NMFS.  determined 
that  Amendment  8  is  necessary  for  the 
conservation  and  management  of  the 
coastal  pelagics  fishery  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

The  Council  prepared  an  FSEIS  for 
Amendment  8.  A  notice  of  availability 
for  Amendment  8  was  published  on 
March  26, 1999  (64  FR  14720). 
Amendment  8  contains  a  framework 
management  process  that  makes  it 
possible  for  the  Council  to  change  and 
modify  management  procedures  in  a 
timely  and  efficient  maimer  without 
amending  the  FMP.  The  framework 
management  process  will  allow  the 
Council  to  act  quickly  to  address 
resource  conservation  and  ecological 
issues.  A  limited  entry  program  will 
control  the  expansion  of  fishing  effort. 
The  benefits  of  limited  entry  are 
primarily  socioeconomic  because 
limited  entry  prevents  excess  invested 
capital  and  reduces  the  likelihood  of 
detrimental  environmental  effects,  as 
open  access  fisheries  tend  to  reduce 
efficiency  and  increase  pressure  on 
fishermen  to  overharvest  fishery 
resources.  Pacific  sardine  and  Pacific 
mackerel  are  designated  as  actively 
managed,  and  are  subject  to  species- 
specific  controls.  Allowable  harvest  is 
based  on  MSY  and  the  importance  of 
each  species  as  forage  for  other  fish, 
marine  mammals,  and  birds.  This 
approach  is  expected  to  minimize 
environmental  impacts.  Northern 
anchovy,  jack  nuuierel,  and  market 


squid  are  designated  as  monitored 
species.  No  current  biomass  estimates 
are  determined  for  these  monitored 
species,  although  a  constant  ABC  for 
each  species  is  based  on  the  long-term 
yield  of  each  species.  This  approach  is 
expected  to  minimize  environmental 
impacts.  Although  Northern  anchovy 
and  jack  mackerel  may  be  considered 
underutilized  species,  increasing  the 
harvest  of  these  species  will  only  occur 
following  additional  review.  Almost 
nothing  is  known  about  market  squid. 
However,  an  aggressive  research 
program  is  underway  lo  define  the 
status  of  the  resource,  develop  a 
management  program,  and  minimize 
any  possible  environmental  impacts 
resulting  from  their  harvest. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  for  good  cause,  finds 
under  5  U.S.C.  553(d)(3),  that  a  30-day 
delay  in  effectiveness  for  those 
provisions  of  the  final  rule  that 
authorize  processing  of  applications  for 
limited  entry  permits  would  be  contrary 
to  the  public  interest.  Making  these 
provisions  effective  as  of  the  date  of 
publication  of  this  rule  will  ensure  that 
applicants  for  limited  entry  permits 
have  sufficient  time  to  submit  their 
applications  and  have  them  reviewed 
before  the  requirement  to  have  permits 
onboard  fishing  vessels  is  enforced 
beginning  on  January  1 ,  2000. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed,  that  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  comments  were  received 
regarding  this  certification.  As  a  result, 
a  regulatory  flexibility  analysis  was  not 
prepared. 

This  final  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
information  collection  for  the  limited 
entr\'  permit  application  has  been 
approved  by  OMB,  under  OMB  control 
number  0648-0204  for  Federal  fishing 
permits.  The  public  reporting  burden  for 
this  requirement  is  estimated  to  be  30 
minutes  for  a  hmited  entry  permit 
application.  30  minutes  for  requesting 
the  transfer  of  a  permit,  and  2  hours  to 
prepare  a  request  for  the  appeal  of  a 
decision  to  deny  a  permit.  The 
additional  permit  qualification 
documentation  and  burden  of  proof  is 
estimated  to  take  1  hour  per  response. 
Those  estimates  include  the  time  for 
reviewing  instructions,  searching 
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existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  requirement  to  affix 
the  official  number  of  the  vessel  has 
been  approved  by  OMB  under  OMB 
control  number  0648-0361.  The  public 
reporting  burden  for  this  requirement  is 
estimated  to  be  45  minutes  to  affix  the 
official  number  of  a  vessel  to  its  bow 
and  weather  deck.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  the  data  collection, 
including  suggestions  for  reducing  the 
burden,  lo  NMFS  (see  ADDRESSES)  and 
to  OMB,  Washington,  DC  20503  (ATTN: 
NOAA  Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

Informal  consultations  under  the 
Endangered  Species  Act  were  both 
concluded  with  NMFS  and  the  U.S.  Fish 
and  Wildlife  Service  on  June  10. 1999. 
As  a  result  of  these  informal 
consultations,  the  Regional 
Administrator  determined  that  fishing 
activities  conducted  under  this  rule  are 
not  likely  to  adversely  affect  endangered 
or  threatened  species  or  critical  habitat. 

A  second  informal  consultation  was 
initialed  with  the  Protected  Resources 
Division,  Southwest  Region,  regarding 
the  effects  of  Amendment  8  on  eight 
salmon  and  steolhead  evolutionary 
significant  units  declared  as  threatened 
in  March  1999.  Included  in  the 
consultation  were  Coastal  California 
Chinook  and  Central  Valley  Spring 
Chinook,  which  are  pending  listing  as 
threatened.  On  September  2. 1999,  a 
determination  was  received  declaring 
that  Amendment  8  would  not  likely 
adversely  affect  these  listed  species  and 
those  pending  listing. 


List  of  Subjects 

JS  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives. 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 


Dated:  Docomber  7. 1999. 
Penelope  O,  Oallon, 

Assistant  Administrator  for  Fisheries. 
Xotional  Marine  Fisheries  Sen-ice 

For  the  reasons  set  out  in  the 
preamble.  1 5  CFR  part  902,  and  50  CFR 
part  660.  are  amended  as  follows: 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1 .  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  LI  S.C.  3501  el  set/. 

2.  In  §  902.1,  the  table  in  paragraph  (b) 
is  amended  by  removing  $660,505  and 
its  corresponding  OMB  number-0306 
and  by  adding  under  50  CFR  the 

following  entries  in  numerical  order: 

S  902.1    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

CFR  part  or  section  ^, ,  «.,r, ,„, 

wherelhe  mlormafon  ^uTOnl  OMB  ramrrt 

co(lec.ion  requirement  ""J^^' ^1"^^^ 

IS  located  "^9'"  "*  °*^^> 


50  CFR: 


660.604 
660512 


-0361 
-0204 


SO  CFR  CHAPTER  VI 

PART  650— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1 .  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  V.S.C.  1801  et  seq. 

§660.302    (Amended] 

2.  In  §660.302.  under  the  definition  of 
"Groundfish"  and  under  the  term 
"Roundfish,"  remove  the  text  "jack 
mackerel  (north  of  39'  N.  lal.). 
Trachurus  symmetricus." 

3.  In  §  660.337,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  660.337    Limited  entry  permits— 
"designated  species  B"  endorsement 

(a)  *  •  • 

(1)  General.  Designated  species  means 
Pacific  whiting  and  shortbelly  rockfish. 
Bycatch  allowances  in  fisheries  for  these 
species  will  be  established  using  the 
procedures  specified  for  incidental 


allowances  in  joint  venture  and  foreign 
fisheries  in  the  PCGFMP. 

•         ■         •         •         * 

4.  Revise  Subpart  I  to  read  as  follows: 
Subpart  I-Coastal  Pelagics  Fisheries 

Sec, 

660.501  Purpose  and  scope. 

660.502  Deflnilions. 
<i60.ii03  Management  subareas. 
fiAU.504  Vttsset  idenlificalion. 

660.505  Prflhibillons. 

660.506  Gtfar  restriclions. 

660.507  Closed  aivas  lo  leduction  fishing. 
660.506  Annual  specifir.ations. 
G60.50IJ  Closure  of  direuled  fisher\'. 

660.510  Fishing  »ea.<>ons. 

660.511  Catch  reslrirtions. 

660.512  Limited  enlr>'  fishan'. 
660. 51H  Permit  conditions. - 

660.514  Transferability. 

660.515  Renewal  of  limited  entry  permits. 
GG0.516    Exempled  fishing. 

060.5 1 7     Framework  for  revising  regulations, 
figure    1  to  Subpart  l-L.xisling  California 
.\rea  Closures 

Subpart  I — Coastal  Pelagics  Fisheries 

§660.501     Purpose  and  scope. 

This  subpart  implements  the  Fishor\' 
Man.igement  Plan  for  Coastal  Pelagic 
Species  (FMP).  These  regulations  govern 
commercial  fishing  for  CPS  in  the  EEZ 
off  the  coasts  of  Washington,  Oregon, 
and  California. 

§660.502    Oeflnitlons. 

In  addition  to  the  definitions  in  the 
Magnuson-Stevens  Act  and  in  §600.10 
of  this  chapter,  the  terms  used  in  this 
subpart  have  the  following  meanings: 

Actively  managed  species  (.\MS) 
means  those  CPS  for  which  the 
Secrelary  has  determined  that  harvest 
guidelines  or  quotas  are  needed  by 
Federal  management  according  to  the 
provisions  of  the  FMP. 

Adxison^  Subpanel  (AP)  means  the 
Coastal  Pelagic  .Species  Advisor)- 
Subpanel  that  comprises  members  of  the 
fishing  industry  and  public  appointed 
by  the  Council  to  review  proposed 
actions  for  managing  the  coastal  pelagic 
fisheries. 

Biomass  means  the  estimated  amount, 
by  weight,  of  a  coastal  pelagic  species 
population.  The  term  biomass  means 
lota)  biomass  (age  1  and  above)  unless 
staled  otherwise. 

Coastal  pelagic  species  (CPS)  means 
northern  anchovy  (Engrau/i's  mordax). 
Pacific  mackerel  [Scomber  japonicus). 
Pacific  sardine  (Sardinops  sagax).  jack 
mackerel  [Trachurus  simmetricus),  and 
market  squid  [Loligo  opelescens). 

Coastal  Pelagic  Species  Management 
Team  (CPSK1T)  means  the  individuals 
appointed  by  the  Council  lo  review, 
analyze,  and  develop  management 
measures  for  the  CPS  fisher\". 
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Council  mean.'!  the  Pacific  Fishery 
Management  Council,  including  its 
CPSMT,  AP,  Scientific  and  Statistical 
Committee  (SSC],  and  any  other 
committee  established  by  the  Council. 

Finfish  means  northern  anchovy. 
Pacific  mackerel.  Pacific  sardine,  and 
jack  mackerel. 

Fishery  Management  Area  means  the 
EEZ  off  the  coasts  of  Washington, 
Oregon,  and  California  between  3  and 
200  nautical  miles  offshore,  bounded  in 
the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
in  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico. 

Fishing  trip  means  a  period  of  time 
between  landings  when  fishing  is 
conducted. 

Harvest  guideline  means  a  specified 
numerical  harvest  objective  that  is  not  a 
quota.  Attainment  of  a  harvest  guideline 
does  not  require  complete  closure  of  a 
fishery. 

Harvesting  vessel  means  a  vessel 
involved  in  the  attempt  or  actual 
catching,  taking  or  harvesting  of  fish,  or 
any  activity  that  can  reasonably  be 
expected  to  result  in  the  catching,  taking 
or  harvesting  of  fish. 

Land  or  Landing  means  to  begin 
transfer  of  fish  from  a  fishing  vessel. 
Once  transfer  begins,  all  fish  onboard 
the  vessel  are  counted  as  part  of  the 
landing. 

Limited  entry  fishery  means  the 
commercial  fishery  consisting  of  vessels 
fishing  for  GPS  in  the  CPS  Management 
Zone  under  limited  entrv  permits  issued 
under  §660.512. 

Zjve  txiit  fishery  means  fishing  for 
CPS  for  use  as  live  bait  in  other 
fisheries. 

Monitored  species  (MS)  means  those 
CPS  the  Secretary  has  determined  not  to 
need  management  by  harvest  guidelines 
or  quotas  according  to  the  provisions  of 
the  FMP. 

Nonreduction  fishery  means  fishing 
for  CPS  for  use  as  dead  bait  or  for 
processing  for  direct  human 
consumption. 

ChiTier.  means  a  person  who  is 
identified  as  the  current  owner  in  the 
Certificate  of  Documentation  (C&1270) 
issued  by  the  U.S.  Ckjast  Guard  for  a 
dociunented  vessel,  or  in  a  registration 
certificate  issued  by  a  state  or  the  U.S. 
Coast  Guard  for  an  undocumented 
vessel. 

Person,  means  any  individual, 
corporation,  partnership,  association  or 
other  entity  (whether  or  not  organized 
or  existing  under  the  laws  of  any  state), 
and  any  Federal,  state,  or  local 
government,  or  any  entity  of  any  such 
government  that  is  eUgible  to  own  a 


documented  vessel  under  the  terms  of 
46  U.S.C.  12102(a). 

Processing  or  to  process  means 
preparing  or  packaging  coastal  pelagic 
species  to  render  the  fish  suitable  for 
human  consumption,  pet  food, 
industrial  uses  or  long-term  storage, 
including,  but  not  limited  lo.  cooking, 
canning,  smoking,  salting,  drying, 
filleting,  freezing,  or  rendering  into  meal 
or  oil,  but  does  not  mean  heading  and 
gutting  unless  there  is  additional 
preparation. 

Prohibited  Species  means  all  species 
of  trout  and  salmon  [Salmonidae)  and 
Pacific  halibut  [Hippoglossus 
stenolepis). 

Quota  means  a  specified  numerical 
harvest  objective  for  a  single  species  of 
CPS,  the  attainment  (or  expected 
attainment)  of  which  causes  the 
complete  closure  of  the  fishery  for  that 
species. 

Reduction  fishery  means  fishing  for 
CPS  for  the  purposes  of  conversion  into 
fish  flour,  fish  meal,  fish  scrap, 
fertilizer,  fish  oil,  other  fishery 
products,  or  byproducts  for  purposes 
other  than  direct  human  consumption. 

Regional  Administrator  means  the 
Regional  Administrator,  Southwest 
Region.  NMFS.  501  W.  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213,  or  a  designee. 

Reserve  means  a  portion  of  the  harvest 
guideline  or  quota  set  aside  at  the 
beginning  of  the  year  for  specific 
purposes,  such  as  for  individual 
harvesting  groups  to  ensure  equitable 
distribution  of  the  resource  or  to  allow 
for  uncertainties  in  preseason  estimates 
of  DAP  and  JVP. 

Sustainable  Fisheries  Division  (SFD) 
means  the  Assistant  Regional 
Administrator  for  Sustainable  Fisheries. 
Southwest  Region,  NMFS,  or  a  designee. 

Totally  lost  means  that  the  ves.sel 
being  replaced  no  longer  exists  in 
specie,  or  is  absolutely  and  irretrievably 
sunk  or  otherwise  beyond  the  possible 
control  of  the  owner,  or  the  costs  of 
repair  (including  recovery)  would 
exceed  the  repaired  value  of  the  vessel. 

Trip  limit  means  the  total  allowable 
amount  of  a  CPS  species  by  weight  or 
by  percentage  of  weight  of  fish  on  board 
the  vessel  that  may  be  taken  and 
retained,  possessed,  or  landed  fi^m  a 
single  fishing  trip  by  a  vessel  that 
harvests  CPS. 

S  660.503    Mafwgwnent  subareas. 

The  fishery  management  area  is 
divided  into  subareas  for  the  regulation 
of  fishing  for  CPS,  with  the  following 
designations  and  boundaries: 

(a)  CPS  Limited  Entry  Zone  means  the 
EEZ  between: 


(1)  Northern  boundary— at  39°00'00" 
N.  lat.  off  California:  and 

(2)  Southern  boundary — the  United 
States-Mexico  International  Boundary, 
which  is  a  line  connecting  the  following 
coordinates: 

32°35'22"  N.  lat..  117°27'49"  W.  long. 
32°37'37"  N.  lat.,  117°49'31"  W.  long. 
3r07'S8"  N.  lat.,  118°36'18"  W.  long. 
30''3231"  N.  lat.,  121°5r58"  W.  long, 
(b)  Subarea  A  means  the  EEZ 
between: 

(1 )  Northern  boundary — the  United 
States-Canada  Provisional  International 
Boundary,  which  is  a  line  connecting 
the  following  coordinates: 

48°29'37.19"  N.  lat.  124'=43'33.19"  W. 

long. 
48''30'11"  N.  lat.  124°47'13"  W.  long. 
48°30'22"  N.  lat.  124''50'21"  W.  long. 
48°30'14"  N.  lat.  124°54'52"  W.  long. 
48°29'57"  N.  lat.  124°59'14"  W.  long. 
48°29'44"  N.  lat.  125°00'06"  W.  long. 
48°28'09"  N.  lat.  125''05'47"  W.  long 
48°2710"  N.  lat.  125''08'25"  W.  long 
48''26'47"  N.  lat  125°09'12"  W.  long. 
48°20'16"  N.  lat.  125°22'48"  W.  long. 
48°18'22"  N.  lat.  125°29'58"  W.  long. 
48°1T05"  N.  lat.  125°53'48"  W.  long. 
47''49'15"  N.  lat.  126°40'57"  W.  long 
47'=36'47"  N.  lat.  ]27°11'58"  W.  long 
47°22'00"  N.  lat.  127°41'23"  W.  long 
46°42'05"  N.  lat.  128°51'56"  W.  long 
46°31'47"  N.  lat.  129°07"39"  W.  long 

and 

(2)  Southern  boundary — at  35°40'00" 
N.  lat.  (Pt.  Piedras  Blancas). 

(c)  Subarea  B  means  the  EEZ  between: 

(1)  Northern  boundary — SS'+O'OO"  N. 
lat.  (Pt.  Piedras  Blancas):  and 

(2)  Southern  boundary — the  United 
States-Mexico  International  Boundary' 
described  in  paragraph  (a)(2)  of  this 
section. 

f  660.504    Vessel  identification. 

(a)  Official  number.  Each  fishing 
vessel  subject  to  this  subpart  must 
display  its  official  number  on  the  port 
and  starboard  sides  of  the  deckhouse  or 
hull,  and  on  an  appropriate  weather 
deck  so  as  to  be  visible  from 
enforcement  vessels  and  aircraft. 

(b)  Numerals.  The  official  number 
must  be  affixed  to  each  vessel  subject  to 
this  subpart  in  block  Arabic  numerals  at 
least  14  inches  (35.56  cm)  in  height. 
Markings  must  be  legible  and  of  a  color 
that  contrasts  with  the  background. 

$660,505    ProliJbltlons. 

In  addition  to  the  general  prohibitions 
specified  in  §  600.725  of  this  chapter,  it 
is  unlawful  for  any  person  to  do  any  of 
the  following: 

(a)  In  the  CPS  Limited  Entry  Zone, 
take  and  retain,  possess  or  land  more 
than  5  mt  of  CPS  finfish,  other  than  live 
bait,  on  a  harvesting  vessel  without  a 
limited  entry  permit. 
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(b)  In  the  CPS  Limited  Entry  Zone, 
take  and  retain,  possess  or  land  more 
than  125  mt  of  CPS  finfish  on  a 
harvesting  vessel. 

(c)  Sell  CPS  without  an  applicable 
commercial  state  fishery  license. 

(d)  Fish  in  the  reduction  fishery  for 
CPS  in  any  closed  area  specified  in 

S  660.507. 

(e)  Fish  in  the  reduction  fishery  for 
northern  anchovy  using  gear  not 
authorized  under  §  660.506. 

(f)  When  fishing  for  CPS,  fail  to  return 
a  prohibited  species  to  the  sea 
immediately  with  a  minimum  of  injury. 

(g)  Falsify  or  fail  to  affix  and  maintain 
vessel  markings  as  required  by 

S  660.504. 

(h)  Fish  for  CPS  in  violation  of  any 
terms  or  conditions  attached  to  an 
exempted  fishing  permit  issued  under 
S  600.745  of  this  chapter. 

(i)  When  a  directed  fishery  has  been 
closed,  take  and  retain,  possess,  or  land 
more  than  the  incidental  trip  limit 
announced  in  the  Federal  Register. 

(j)  Refuse  to  submit  fishing  gear  or 
fish  subject  to  such  person's  control  to 
inspection  by  an  authorized  officer,  or 
to  interfere  with  or  prevent,  by  any 
means,  such  an  inspection. 

(k)  Falsify  or  fail  to  make  and/or  file 
any  and  all  reports  of  fishing,  landing, 
or  any  other  activity  involving  CPS, 
containing  all  data,  and  in  the  exact 
maimer,  required  by  the  applicable  State 
law,  as  specified  in  §660.3. 

(I)  Fail  to  carry  aboard  a  vessel  that 
vessel's  limited  entry  permit  issued 
under  §  660.512  or  exempted  fishing 
permit  issued  under  §  660.516. 

(m)  Make  a  false  statement  on  an 
application  for  issuing,  renewing, 
transferring,  or  replacing  a  limited  entry 
permit  for  the  CPS  fishery. 

$660,506    Gear  restrictions. 

The  only  fishing  gear  authorized  for 
use  in  the  reduction  fishery  for  northern 
anchovy  off  C^alifomia  are  round  haul 
nets  that  have  a  minimum  wet-stretch 
mesh  size  of  10/16  of  an  inch  (1.59  cm) 
excluding  the  bag  portion  of  a  purse 
seine.  The  bag  portion  must  be 
constructed  as  a  single  unit  and  must 
not  exceed  a  rectangular  area,  adjacent 
to  20  percent  of  the  total  corkline  of  the 
purse  seine.  Minimum  mesh  size 
requirements  are  met  if  a  stainless  steel 
wedge  can  be  passed  with  only  thimib 
pressure  through  16  of  20  sets  of  2 
meshes  each  of  wet  mesh.  The  wedges 
used  to  measure  trawl  mesh  size  are 
made  of  20  gauge  stainless  steel  and  will 
be  no  wider  than  10/16  of  an  inch  (1.59 
cm)  less  one  thickness  of  the  metal  at 
the  widest  part. 


$  660.507    Closed  areas  to  reduction 
(istilng. 

The  following  areas.are  closed  to 
reduction  fishing: 

(a)  Farallon  Islands  closure  (see 
Figure  1  lo  this  subpart).  The  portion  of 
Subarea  A  bounded  by — 

(1)  A  straight  line  joining  Pigeon  Point 
Light  (37°10.9"  N.  lat.,  122''23.6'  W. 
long.)  and  the  U.S.  navigation  light  on 
Southeast  Farallon  Island  (37O42.0'  N. 
Iat..l23'00.1' W.  long.);  and 

(2)  A  straight  line  joining  the  U.S. 
navigation  light  on  Southeast  Farallon 
Island  (37°42.0'  N.  lat..  123°00.1'  W. 
long.)  and  the  U.S.  navigation  light  on 
Point  Reyes  (37°59.7'  N.  lat..  123°01.3' 
W.  long). 

(b)  Subarea  B  closures.  Those  portions 
of  Subarea  B  described  as- 

(1)  Oxnard  closure  (see  Figure  1  to 
this  subpart).  The  area  that  extends 
offshore  4  miles  from  the  mainland 
shore  between  lines  running  250''  true 
from  the  steam  plant  stack  at  Manadalav 
Beach  (34°]2.4'  N.  lat..  119°1S.0'  W. 
long.)  and  220°  true  from  the  steam 
plant  stack  at  Ormond  Beach  (34°07.8' 
N.  lat..  119°10.0' W.  long.). 

(2)  Santa  Monica  Bay  closure  (see 
Figure  1  to  this  subpart).  Santa  Monica 
Bay  shoreward  of  that  line  from  Malibu 
Point  (34'"01.8'  N.  lat..  188°40.8'  W. 
long.)  to  Rocky  Point  (Palos  Verdes 
Point)  (33°46.5'  N.  lat..  118°25.7'  W. 
long.). 

(3)  Los  Angeles  Harbor  closure  (see 
Figure  1  to  this  subpart).  The  area 
outside  Los  Angeles  Harbor  described 
by  a  line  extending  6  miles  180'  true 
from  Point  Fermin  (33''42.3'  N.  lat.. 
118°17.6'  W.  long.)  and  then  to  a  point 
located  3  miles  offshore  on  a  line  225° 
true  from  Huntington  Beach  Pier 
(33°39.2'  N.  lat.,  118°00.3'  W.  long.). 

(4)  Oceanside  to  San  Diego  closure 
(see  Figure  1  to  this  subpart).  The  area 
6  miles  from  the  mainland  shore  south 
of  a  line  ruiming  225°  true  from  the  tip 
of  the  outer  breakwater  (33°12.4'  N.  lat., 
n7°24.r  W.  long.)  of  Oceanside  Harbor 
to  the  United  States-Mexico 
International  Boundary. 

$660,508    Annual  spsctncatlons, 

(a)  The  Regional  Administrator  will 
determine  the  harvest  guidelines  or 
quotas  for  all  AMS  from  the  estimated 
biomass  and  the  formulas  in  the  FMP. 

(b)  Harvest  guidelines  or  quotas, 
including  any  apportionment  between 
the  directed  fishery  and  set-aside  for 
incidental  harvest,  will  be  published  in 
the  Federal  Register  before  the 
beginning  of  the  relevant  fishing  season. 

(c)  The  announcement  of  each  harvest 
guidehne  or  quota  will  contain  the 
following  information: 

(1)  A  summary  of  the  status  of  AMS 
and  MS: 


(2)  The  estimated  biomass  on  which 
the  harvest  guideline  or  quota  was 
determined: 

(3)  The  portion,  if  appropriate,  of  the 
harvest  guideline  or  quota  set  aside  to 
allow  for  incidental  harvests  after 
closure  of  the  directed  fishery; 

(4)  The  estimated  level  of  tne 
incidental  trip  limit  that  will  be  allowed 
after  the  directed  fishery  is  closed:  and 

(5)  The  allocation,  if  appropriate, 
between  Subarea  A  and  Subarea  B. 

(d)  Harvest  guidelines  and  quotas  will 
receive  a  public  review  according  to  the 
following  procedure: 

(1)  A  meeting  will  be  held  between 
the  Council's  CPSMT  and  AP,  where  the 
estimated  biomass  and  the  harvest 
guideline  or  quota  will  be  reviewed  and 
public  comments  received.  This  meeting 
will  be  aimounced  in  the  Federal 
Register  before  the  date  of  the  meeting, 
if  possible. 

(2)  All  materials  relating  lo  the 
biomass  and  harvest  guideline  or  quota 
will  be  forwarded  lo  the  Council  and  its 
Scientific  and  Statistical  (Committee  and 
will  be  available  to  the  public  from  the 
Ret^onal  Administrator. 

(3)  At  a  regular  meeting  of  the 
Council,  the  Council  will  re\iew  the 
estimated  biomass  and  harvest  guideline 
or  quota  and  offer  time  for  public 
comment.  If  the  Council  requests  a 
revision,  justification  must  be  proWded. 

(4)  The  Regional  Administrator  will 
review  the  Council's  recommendations, 
justification,  and  public  comments  and 
base  his  or  her  final  decision  on  the 
requirements  of  the  FMP. 

$660,509    Closure  of  dirsctsd  flshery. 

When  the  directed  fishery  portion  of 
the  harvest  guideline  or  quota  is 
estimated  to  be  taken,  the  Regional 
.administrator  will  announce  in  the 
Federal  Register  the  date  of  closure  of 
the  directed  fishery  for  CPS  and  the 
amount  of  the  incidental  trip  limit  that 
will  be  allowed. 

$660,510    Rshing  seasons. 

All  seasons  will  begin  at  0001  hours 
and  terminate  at  2400  hours  local  time 
Fishing  seasons  for  the  following  CyS 
spedes  are: 

(a)  Pacific  sardine.  January  1  to 
D«:ember  31 .  or  until  closed  tinder 
§660.509. 

(b)  Pacific  mackerel.  July  1  to  |une  30. 
or  until  closed  under  §  660.509. 

$660,511    Catch  restrictions. 

(a)  All  CPS  hariesled  shoreward  of 
the  outer  boundan'  of  the  EEZ  (0-200 
nautical  miles  offshore)  will  be  counted 
toward  the  catch  limitations  specified  in 
this  section. 

(b|  The  trip  limit  for  harvesting 
vessels  fishing  in  the  CPS  Limited  Entr>- 
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Zone  for  CPS  other  than  live  bait 
without  a  limited  entry  permit  is  5  mt 
tons  of  all  CPS  finfish  combined. 

(c)  The  trip  limit  for  vessels  with  a 
limited  entry  permit  on  a  fishing  trip  in 
which  the  vessel  fishes  or  lands  fish  in 
the  Limited  Entry  Zone  is  125  mt  of  all 
CPS  finfish  combined. 

(d)  After  the  directed  fishery  for  a  CPS 
is  closed  under  §660.509.  no  person 
may  take  and  retain,  possess  or  land 
more  of  that  species  than  the  incidental 
trip  limit  set  by  the  Regional 
.Administrator. 

(e)  While  fishing  for  CPS.  all  species 
of  trout  and  salmon  [Salmonidae)  and 
Pacific  halibut  [Hippoglossus 
stenolepis)  are  prohibited  species  and 
must  be  released  immediately  with  a 
minimum  of  injury. 

S660.S12    Umttad  entry  rislwry. 

(a)  General.  (1)  This  section  applies  to 
fishing  for  or  landing  CPS  finfish  in  the 
limited  entry  fishery  in  the  Limited 
Entry  Zone. 

(2J  Effective  January  1.  2000,  the 
owner  of  a  vessel  with  more  than  5  mt 
of  CPS  finfish  on  board  in  the  CPS 
Limited  Entry  Zone,  other  than  live  bait. 
must  have  a  limited  entry  permit 
registered  for  use  with  that  vessel. 

(3)  Only  a  person  eligible  to  own  a 
documented  vessel  under  the  terms  of 
46  U.S.C.  12102(a)  qualifies  to  be  issued 
or  may  hold,  by  ownership  or  otherwise, 
a  limited  entry  permit. 

(b)  Initial  qualification.  (1)  A  limited 
entry  permit  for  a  vessel  will  bo  issued 
only  if  that  vessel  landed  100  mt  of  CPS 
finfish  from  January  1. 1993,  through 
November  5.  1997. 

(2)  A  limited  entry  permit  will  be 
issued  only  to  the  current  owner  of  the 
vessel,  unless: 

(i)  The  previous  owner  of  a  vessel 
qualifying  for  a  permit,  by  the  express 
terms  of  a  written  contract,  reserved  the 
right  to  the  limited  entry  permit,  in 
which  case  the  limited  entry  permit  will 
be  issued  to  the  previous  owner  based 
on  the  catch  history  of  the  qualifying 
vessel,  or 

(ii)  A  vessel  that  would  have  qualified 
for  a  limited  entry  permit  was  totally 
lost  prior  to  issuance  of  a  limited  entry 
permit,  in  this  case,  the  owner  of  the 
vessel  at  the  time  it  was  lost  retains  the 
right  to  a  permit  for  a  replacement 
vessel,  unless  the  owner  conveyed  the 
right  to  another  person  by  the  express 
terms  of  a  written  contract.  The  lost 
vessel  must  be  replaced  within  2  years 
of  the  date  that  the  qualifying  vessel  was 
lost,  and  the  replaced  vessel  must  be  of 
equal  or  less  net  tonnage. 

(c)  Documentation  and  burden  of 
proof.  A  vessel  owner  (or  person 
holding  limited  entry  rights  tmder  the 


express  terms  of  a  written  contract  as 
specified  in  paragraph  (a)(2))  of  this 
section  applying  for  issuance,  renewal, 
transfer,  or  registration  of  a  limited 
entry  permit  must  prove  that  the 
qualification  requirements  are  met  by 
submitting  the  following 
documentation: 

(1)  A  certified  copy  of  the  vessel's 
documentation  as  a  fishing  vessel  of  the 
United  States  (U.S.  Coast  Guard  or  state) 
is  the  best  evidence  of  vessel  ownership; 

(2)  A  certified  copy  of  a  state  fish 
landing  receipt  is  the  best  evidence  of 
a  landing  of  a  vessel: 

(3)  A  copy  of  a  written  contract 
reserving  or  conveying  limited  entry 
rights  is  the  best  evidence  of  reserved  or 
acquired  rights:  and 

(4)  Other  relevant,  credible  evidence 
that  the  applicant  may  wish  to  submit 
or  that  the  SFD  may  request  or  require. 

(d)  Fees.  The  Regional  Administrator 
may  charge  fees  to  cover  administrative 
expenses  related  to  issuing  limited  entry 
permits,  as  well  as  renewing, 
transferring,  and  replacing  permits.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application. 

(e)  Initial  decisions.  (1)  The  SFD  will 
make  initial  decisions  regarding  issuing, 
renewing,  transferring,  and  registering 
limited  entry  permits. 

(2)  Adverse  decisions  shall  be  in 
writing  and  shall  state  the  reasons  for 
the  adverse  decision. 

(3)  The  SFD  may  decline  to  act  on  an 
application  for  issuing,  renewing, 
transferring,  or  registering  a  limited 
entry  permit  and  will  notify  the 
applicant,  if  the  permit  sanction 
provisions  of  the  Magnuson-Stevens  Act 
at  16  use.  18SB(a)  and  implementing 
regulations  at  15  CFR  part  904,  subpart 
D,  apply. 

(f)  butial  issuance.  (1)  The  SFD  will 
issue  limited  entry  permits. 

(2)  In  order  to  receive  a  final  decision 
on  a  limited  entry  permit  application 
before  January  1.  2000,  an  applicant 
must  submit  the  application  to  the  SFD 
on  or  before  February  14,  2000. 

(3)  A  separate,  complete,  and  accurate 
application  form,  accompanied  by  any 
required  supporting  documentation  and 
the  appropriate  fee,  must  be  submitted 
for  each  vessel  for  which  a  limited  entry 
permit  is  sought. 

(4)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
SFD  will  notify  the  applicant  of  the 
deficiency.  If  the  applicant  fails  to 


correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered  void. 

(5)  The  SFD  may  request  further 
docim^entation  before  acting  on  an 
apphcation. 

(6)  The  SFD  will  not  accept 
applications  for  a  limited  entry  permit 
after  July  1.2000. 

(g)  Appeals.  (1)  Any  applicant  for  an 
initial  permit  may  appeal  the  initial 
issuance  decision  to  the  Regional 
Administrator.  To  be  considered  by  the 
Regional  Administrator,  such  appeal 
must  be  in  writing  and  state  the  reasons 
for  the  appeal,  and  must  be  submitted 
within  30  days  of  the  action  by  the 
Regional  Administrator.  The  appellant 
may  request  an  informal  hearing  on  the 
appeal. 

(2)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the  Regional 
Administrator  virill  notify  the  permit 
applicant,  or  permit  holder  as 
appropriate,  and  will  request  such 
additional  information  and  in  such  form 
as  will  allow  action  upon  the  appeal. 

(3)  Upon  receipt  of  sufficient 
informatioD,  the  Regional  Administrator 
will  decide  the  appeal  in  accordance 
with  the  permit  eligibility  criteria  set 
forth  in  this  section  and  in  the  FMP,  as 
appropriate,  based  upon  information 
relative  to  the  application  on  file  at 
NMFS  and  the  Council  and  any 
additional  information  submitted  to  or 
obtained  by  the  Regional  Administrator, 
the  summary  record  kept  of  any  hearing 
and  the  hearing  officer's  recommended 
decision,  if  any.  and  such  other 
consideratians  as  the  Regional 
Administrator  deems  appropriate.  The 
Regional  Administrator  will  notify  all 
interested  persons  of  the  decision,  and 
the  reasons  therefor,  in  writing, 
normally  within  30  days  of  the  receipt 
of  sufficient  information,  unless 
additional  time  is  needed  for  a  hearing. 

(4)  If  a  hearing  is  requested  or  if  the 
Regional  Admini-strator  determines  that 
one  is  appropriate,  the  Regional 
Administrator  may  grant  an  informal 
hearing  before  a  hearing  officer 
designated  for  that  purpose  after  first 
giving  notice  of  the  time,  place,  and 
subject  matter  of  the  hearing  to  the 
applicant.  The  appellant  and.  at  the 
discretion  of  the  hearing  officer,  other 
interested  persons  may  appear 
personally  or  be  represented  by  counsel 
at  the  hearing  and  submit  information 
and  present  arguments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  last  day  of  the 
hearing,  the  hearing  officer  shall 
recommend  in  writing  a  decision  to  the 
Regional  Administrator. 

(5)  The  Regional  Administrator  may 
adopt  the  hearing  office's 
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recommended  decision,  in  whole  or  in 
part,  or  may  reject  or  modify  it  In  any 
event,  the  Regional  Administrator  will 
notify  interested  persons  of  the 
decision,  and  the  reason(s)  therefore,  in 
writing,  within  30  days  of  receipt  of  the 
hearing  officer's  recommended  decision. 
The  Regional  Administrator's  action 
shall  constitute  final  action  for  the 
agency  for  the  purposes  of  the  APA. 

(6)  Any  time  limit  prescribed  in  this 
section  may  be  extended  for  a  period 
not  to  exceed  30  days  by  the  Regional 
Administrator  for  good  cause,  either 
upon  his  or  her  own  motion  or  upon 
written  request  fix>m  the  appellant 
stating  the  reason(s)  therefore. 

f  660.51 3    Permit  conditions. 

(a)  A  limited  entry  permit  expires  on 
failure  to  renew  the  limited  entty  permit 
as  specified  in  $660,515. 

(b)  A  limited  entry  permit  may  not  be 
used  with  a  vessel  unless  it  is  registered 
for  use  with  that  vessel.  Limited  entry 
permits  will  be  registered  for  use  with 

a  particular  vessel  at  the  time  the  permit 
is  issued,  renewed,  or  transferred. 

(c)  Limited  entry  permits  issued  or 
applied  for  under  this  subpari  are 
subject  to  sanctions  pursuant  to  the 
Magnuson-Stevens  Act.  16  U.S.C. 
1858(g).  and  15  CFR  part  904.  subpart  D. 

§660.514    Transfsrability. 

(a)  Upon  application  by  the  permit 
holder,  the  SFT)  will  process 
applications  for  transferring  limited 
entry  permits  according  to  tliis  section. 

(b)  Before  January  1.  2001.  a  limited 
entry  permit  may  be  transferred  to  a 
different  owner  and/or  for  use  with  a 
different  vessel.  The  permit  may  be 
transferred  only  once.  No  transfer  is 
effective  until  the  permit  has  been 


reissued  and  is  in  the  possession  of  the 
new  permit  holder. 

(c)  After  December  31 .  2000.  a  permit 
may  not  be  registered  for  use  with  a 
vessel  other  than  the  vessel  for  which  it 
was  registered  on  December  31.  2000. 
except  as  follows: 

(1)  The  vessel  to  which  the  permit 
was  registered  on  December  31.  2000 
(the  replaced  vessel),  is  totally  lost, 
stolen,  or  scrapped,  such  that  it  cannot 
be  used  in  a  federally  regulated 
commercial  fishery,  and 

(2)  The  replacement  vessel  to  which 
the  permit  will  be  registered  is  of  equal 
or  less  net  tonnage  than  the  replaced 
vessel,  and 

(3)  The  replaced  vessel  is  owned  by 
the  permit  holder. 

(d)  After  December  31.  2000.  a  limited 
entry  permit  may  not  be  transferred  to 

a  different  owner. 

$  660.51  S    Renewal  of  llmttsd  entry  permits. 

(a)  Each  limited  entry  permit  must  be 
renewed  by  January  1  of  oven  munbered 
years. 

(b)  The  SFD  vrill  send  notices  to 
renew  limited  entry  permits  to  the  most 
recent  address  of  the  permit  holder. 

(c)  The  permit  owner  must  provide 
SFD  with  notice  of  any  address  change 
within  15  days  of  the  change. 

(d)  The  permit  holder  must  submit 
applications  for  renewal  of  a  perroil  on 
forms  available  from  the  SFD. 

(e)  The  permit  owner  is  responsible 
for  renewing  a  limited  entry  permit. 

(f)  An  expired  permit  cannot  be  used 
to  fish  for  CPS  in  the  limited  ea\iy 
fishery. 

$660,516    Exempted  fishing. 

(a)  General.  In  the  interest  of 
developing  an  efficient  and  productive 


fishery  for  CPS.  the  Regional 
Administrator  may  issue  exempted 
fishing  permits  (EFP)  for  the  harvest  of 
CPS  that  otherwise  would  be  prohibited. 

(b)  No  exempted  fishing  for  CPS  may 
be  conducted  unless  authorized  by  an 
EFP  issued  for  the  participating  vessel 
in  accordance  with  the  criteria  and 
procedures  specified  in  §600.745  of  this 
chapter. 

§  660.51 7    Framework  tor  revising 
regulations. 

(a)  General.  NMFS  will  establish  and 
adjust  specifications  and  management 
measures  in  accordance  witl^ 
procedures  and  standards  in 
Amendment  8  to  the  FMP. 

(b)  Annuo/  ortions.  Annual 
specifications  are  developed  and 
implemented  according  to  §  660.508. 

(c)  Routine  management  measures. 
Consistent  with  section.  2.1  of 
Amendment  8  to  the  FMP.  management 
measures  designated  as  routine  may  be 
adjusted  during  the  year  after 
recommendation  from  the  Council, 
approval  by  NMFS.  and  publication  in 
the  Federal  Register. 

(d)  Changes  to  the  regulations. 
Regulations  under  this  subpari  may  be 
promulgated,  removed,  or  revised.  Any 
such  action  will  be  made  according  to 
the  framework  measures  in  section  2  of 
Amendment  B  to  the  FMP  and  will  be 
published  in  the  Federal  Register. 

Figtne  1  to  Part  660.  Subpart  I— 
Existing  California  Area  Closures 
(hatched  areas  extend  to  3  miles 
offshore:  cross-hatched  areas  extend 
beyond  3  miles  offshore)  and  optional 
Catalina  Channel  foreign  vessel  closure 
(outlined  by  dashed  lines) 
BiiuHGcow  asio-a-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

(Docket  No.  99F-1 423] 

Indirect  Food  Additives:  Paper  and 
Papert>oard  Components 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  4.5-dichloro-1.2-dithiol- 
3-one  (also  known  as  4.5-dichloro-3H- 


1 .2-dithiol-3-one)  as  a  slimicide  in  the 
manufacture  of  food-contact  paper  and 
papertjoard.  This  action  is  in  response 
to  a  petition  filed  by  Yoshitomi  Fine 
Chemicals.  Ltd. 

DATES:  The  regulation  is  effective 
December  15.  1999.  Submit  written 
objections  and  requests  for  a  hearing  by 
January  14.  2000. 

ADORESSES:  Submit  virrilten  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061.  Rockville. 
MD  20852. 

FOfi  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  27, 1999  (64  FR  28825).  FDA 
announced  that  a  food  additive  petition 


(FAP  9B4654)  had  been  filed  by 
Yoshitomi  Fine  Chemicals,  Ltd.,  c/o 
SRS  International  Corp.,  suite  1000, 
1625  K  SI.  NW..  Washington.  DC  20006- 
1604.  The  petition  proposed  to  amend 
the  food  additive  regulations  in 
§  176.300  Slimicides  (21  CFR  176.300) 
to  provide  for  the  safe  use  of  4.5- 
dichloro-1.2-dithiol-3-one  as  a  slimicide 
in  the  manufacture  of  food-contact 
paper  and  paperboard. 

In  its  evaluation  of  the  safety  of  this 
additive.  FDA  has  reviewed  the  safety  of 
the  additive  itself  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  1.2- 
dichloroethane  and  tetrachloroethylene. 
carcinogenic  impurities  resulting  from 
the  manufacture  of  the  additive. 
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Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  1.2- 
dichloroethane  and  tetrachloroethylene. 
are  commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives. 

I.  DeterminatioD  of  Safety 

Under  the  general  safety  standard  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348(c)(3)(A)).  a 
food  additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  additive  is  safe  for  that  use. 
FDA's  food  additive  regulations  (21  CFR 
170.3(i))  define  safe  as  "a  reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  under  the  intended  conditions 
of  use." 

The  food  additives  anticancer,  or 
Delaney.  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is.  where  an 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  standard  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  intended  use  of  the 
additive  {Scott  v.  FDA.  728  F.2d  322 
(6th  Cir.  1984)). 

n.  Safety  of  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive.  4.5-dichloro-l,2-dithiol- 
3-one.  will  result  in  exposure  to  no 
greater  than  0.8  part  per  billion  of  the 
additive  in  the  daily  diet  (3  kilogram 
(kg))  or  an  estimated  daily  intake  of  2.4 
micrograms  per  person  per  day  (|ig/p/d) 
(Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicologicaJ  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2).  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  dietary  exposure  resulting 
from  the  petitioned  use  of  the  additive 
is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety 
standard,  considering  all  available  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-bound  limit  of 
lifetime  hiunan  risk  presented  by  1 ,2- 


dichloroethane  and  tetrachloroethylene, 
the  carcinogenic  chemicals  that  may  be 
present  as  impurities  in  the  additive. 
This  risk  evaluation  of  1 ,2- 
dichloroethane  and  tetrachloroethylene 
has  two  aspects:  (1)  Assessment  of  the 
exposure  to  the  impurities  from  the 
petitioned  use  of  the  additive,  and  (2) 
extrapolation  of  the  risk  obser\ed  in  the 
animal  bioassays  to  the  conditions  of 
exposure  to  humans. 

A.  1 ,2-Dicbloroethane 

FDA  has  estimated  the  exposure  to 
1 ,2-dichloroethane  from  the  petitioned 
use  of  the  additive  as  a  slimicide  in  the 
manufacture  of  food-contact  paper  and 
paperboard  to  be  no  more  than  24  parts 
per  trillion  (ppt)  in  the  daily  diet  (3  kg), 
or  72  nanograms(ng)/p/d  (Ref  4).  The 
agency  used  data  from  a  carcinogenesis 
bioassay  on  1,2-dichloroethane, 
conducted  by  the  National  Cancer 
Institute  (Ref.  3),  to  estimate  the  upper- 
bound  limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  resulting  from 
the  petitioned  use  of  the  additive.  The 
authors  reported  that  the  test  material 
caused  significantly  increased  incidence 
of  squamous  cell  carcinomas  of  the 
forestomach  and  hemangiosarcomas  of 
the  circulatory  system  in  male  rats  and 
adenocarcinomas  of  the  mammary  gland 
in  female  rats. 

Based  on  the  agency's  estimate  that 
exposure  to  1 ,2-dichloroethane  will  not 
exceed  72  ng/p/d,  FDA  estimates  that 
the  upper-bound  limit  of  lifetime 
human  cancer  risk  from  the  petitioned 
use  of  the  subject  additive  is  1.3  x  10', 
or  1.3  in  100  million  (Ref  4).  Because 
of  the  numerous  conservative 
assumptions  used  in  calculating  the 
exposure  estimate,  the  actual  lifetime- 
averaged  individual  exposure  to  1.2- 
dichloroethane  is  likely  to  be 
substantially  less  than  the  estimated 
exposure,  and  therefore,  the  probable 
lifetime  human  risk  would  be  less  than 
the  upper-bound  limit  of  lifetime 
human  risk.  Thus,  the  agency  concludes 
that  there  is  reasonable  certainty  that  no 
harm  from  exposure  to  1,2- 
dichloroethane  would  result  from  the 
petitioned  use  of  the  additive. 

B.  Tetrachloroethylene 

FDA  has  estimated  the  exposure  to 
tetrachloroethylene  from  the  petitioned 
use  of  the  additive  as  a  slimicide  in  the 
manufacture  of  food-contact  paper  and 
paperboard  to  be  no  more  than  2.4  ppt 
in  the  daily  diet  (3  kg),  or  7.2  ng/p/d 
[Ref  4).  The  agency  used  data  from  a 
carcinogenesis  bioassay  on 
tetrachloroethylene,  conducted  by  the 
National  Toxicology  Program  (Ref  5),  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  from  exposure  to 


this  chemical  resulting  &t>m  the 
petitioned  use  of  the  additive.  The 
authors  reported  that  the  test  material 
caused  significantly  increased  incidence 
of  hepatocellular  adenomas  and 
carcinomas  in  male  mice  and 
hepatocellular  carcinomas  in  female 
mice. 

Based  on  the  agency's  estimate  that 
exposure  to  tetrachloroethylene  will  not 
exceed  7.2  ng/p/d.  FDA  estimates  that 
the  upper-bound  limit  of  lifetime 
human  risk  from  the  petitioned  use  of 
the  subject  additive  is  3.6  x  10  '",  or  3.6 
in  10  billion  (Ref  4).  Because  of  the 
numerous  conservative  assimiptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to 
tetrachloroethylene  is  likely  to  be 
substantially  less  than  the  estimated 
exposure,  and  therefore,  the  probable 
lifetime  human  risk  would  be  less  than 
the  upper-bound  limit  of  lifetime 
human  risk.  Thus,  the  agency  concludes 
that  there  is  reasonable  certainty  that  no 
harm  from  exposiu*e  to 
tetrachloroethylene  would  result  from 
the  petitioned  use  of  the  additive. 

C.  Need  for  Specifications 

The  agency  also  has  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  1.2- 
dichloroethane  and  tetrachloroethylene 
as  impurities  in  the  additive.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1 ) 
Because  of  the  low  level  at  which  1 ,2- 
dichloroethane  and  tetrachloroethylene 
may  be  expected  to  remain  as  impurities 
following  production  of  the  additive, 
the  agency  would  not  expect  the 
impurities  to  become  components  of 
food  at  other  than  extremely  small 
levels:  and  (2)  the  upper-bound  limits  of 
lifetime  risk  from  exposure  to  1.2- 
dichloroethane,  and  tetrachloroethylene 
are  very  low,  less  than  1.3  in  100 
million,  and  3.6  in  10  billion, 
respectively. 

m.  Conclusion 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agenc>' 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  176.300  should  be  amended  as  set 
forth  below. 

The  additive,  4,5-dichloro-l,2-dithiol- 
3-one,  intended  for  use  as  a  slimicide  in 
the  manufacture  of  food-contact  paper 
and  paperboard,  is  regtUated  under 
section  409  of  the  act  (21  U.S.C.  348)  as 
a  food  additive  and  not  as  a  pesticide 
chemical  under  section  408  of  the  act 
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(21  U.S.C.  346a).  However,  this 
intended  use  of  4,5-dichloro-l,2-dithiol- 
3-one  may  nevertheless  he  subject  to 
regulation  as  a  pesticide  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA).  Therefore, 
manufacturers  intending  to  use  4.5- 
dichloro-1 .2-dithiol-3-one  as  a  slimicide 
in  the  manufacture  of  food-contact 
paper  and  paperboard  should  contact 
the  Environmental  Protection  Agency  to 
determine  whether  this  use  requires  a 
pesticide  registration  under  FIFRA. 

In  accordance  with  §171. 1(h)  (21  C3TI 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
malting  the  documents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  984654  (64  FR  28825).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  Obiections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 


time  on  or  before  January  14.  2000.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Vn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  Memorandum  from  the  Chemistr>-  and 
Environmental  Review  Team.  FDA.  to  the 
Division  of  Petition  Control.  FDA.    FAP 
984654  (MATS  #  10.19)— SRS  International 
Corp.  (on  behalf  of  Yoshitomi  Fine 
Chemicals.  Ltd.).  4.5-Dichloro-3H-I.2- 
Dithiol-3-One  (RYH-a6)  as  a  Slimicide  in  the 
Manufacture  of  Paper  and  Paperboard. 


Division  of  Petition  Control  (DPC)  E-Mail 
Request  of  9-14-99.  "  October  12.  1999. 

2.  Kokoski.  C. )..  'Regulatory  Food 
Additive  Toxicology. "  Chemical  Safely 
Regulation  and  Compliance,  edited  by  F. 
Homburger.  and  |.  K.  Marquis,  published  by 
S.  Karger.  New  York.  NY.  pp.  24-33.  1985. 

3.  "Bioassay  of  1.2-Dicbloroethane  for 
Possible  Carcinogenicity."  National  Cancer 
Institute.  NCI-CG-TR-55. 1978. 

4.  Memorandum  from  the  Indirect 
Additives  Branch.  FDA.  to  the  Executive 
Secretary.  Quantitative  Risk  Assessment 
Committee.  FDA.  "Third  Estimation  of  the 
Upper-Bound  Lifetime  Risk  From  1.2- 
Dichloroelhane  (DCE)  and 
Tetrachloroethylene  (TCE)  in  4.5-Dichloro- 
1.2-Dithiol-3-One  for  FAP  8B4654."  October 
13.  1999. 

5.  "Toxicology  and  Carctnogenisis  Studies 
of  Tetrachloroethylene  (Perchloroethvlena)  in 
F.344/N  Rats  and  B6C3F,  Mice  (Inhalation 
Studies)."  National  Toxicology  Program 
Technical  Report  Series  No.  311.  1986. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  1 76  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  .346.  .148, 
379e, 

2.  Section  176.300  is  amended  in  the 
table  in  paragraph  (c)  by  alphabetically 
adding  an  entry  under  the  headings 
"Lists  of  substances"  and  "Limitations" 
to  read  as  follows: 


$176,300    Slimlcldss. 


(c)*   * 


bst  of  substances 


Limitations 


4.5-dichloro-l.  2-diltiiol-3K)ne  (CAS  Reg.  No.  1 192-52-5). 


For  use  only  at  levels  not  to  exceed  10  milligrams  per  kilogram  in  the 
pulp  slurry. 
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Dated:  December  7, 1999. 
Margaret  M.  Dolzel. 

Actinfi  Associate  Commissioner  for  Policy. 
IFK  Doi .  95»-32427  Filed  12-14-99:  8:45  ami 
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OFRCE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

21  CFR  Part  1401 
RIN3201-ZA02 

Freedom  of  Information  Act 

agency:  Office  of  National  Drug  Control 

Policy. 

action:  Final  rule. 

SUMMARY:  The  Office  of  National  Drug 
Control  Policy  revises  this  rule  to 
comply  with  the  Electronic  Freedom  of 
Information  Act.  The  rule  defines 
records  as  defined  in  the  Act. 
establishes  an  electronic  reading  room, 
institutes  an  expedited  process  for 
handling  requests  and  conforms  to  the 
statuton,'  time  limitations  for  a  response. 
DATES:  Effective  December  15. 1999. 
ADDRESSES:  Send  comments  to 
Execulive  Office  of  the  President.  Office 
of  National  Drug  Control  Policy,  Office 
of  Legal  Counsel,  Attention  General 
Counsel,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Petersen.  (202)  395-6745. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  not  a  major  rule  for  the  purposes  of 
Executive  Order  12866.  As  required  bv 
the  Regulator}'  Flexibility  Act.  ONDCP 
certifies  that  this  proposed  rule  would 
not  have  a  significant  impact  on  small 
business  entities. 

List  of  Subjects  in  21  CFR  Part  1401 

Freedom  of  information.  Organization 
and  functions  (Government  agencies). 

For  the  reasons  stated  in  the 
preamble,  the  Office  of  National  Drug 
Control  Policy  revises  21  CFR  part  140] 
to  read  as  follows: 

PART  1401— f»UBLIC  AVAILABILITY 
OF  INFORMATION 

Sec. 

1401.1  Purpose. 

1401 .2  The  Office  of  National  Drug  Conlrol 
Polic>' — oiganization  and  functions. 

1401.3  DeFinitions. 

1401.4  Access  to  information. 

1401.5  How  to  request  records. 

1401.6  Expedited  process. 

1401.7  Prompt  response. 

1401.8  Extension  of  time. 

1401.9  Appeals. 

1401.10  Fees  to  he  charged — general. 

1401.11  Fees  to  be  charged — miscellaneous 
provisions. 


1401.12  Fees  to  be  charged — categories  of 
requesters. 

1401.13  Waiver  or  reduction  of  fees. 
Authority:  5  U.S.C.  552. 

$1401.1     Purpose. 

The  purpose  of  this  part  is  to 
prescribe  rules,  guidelines  and 
procedures  to  implement  the  Freedom 
of  Information  Act  (FOIA),  as  amended, 
5  U.S.C.  552. 

$1401.2    The  Office  of  National  Drug 
Control  Policy— organliation  and  functions. 

(a)  The  Office  of  National  Drug 
Control  Policy  (ONDCP)  was  created  by 
the  Anti-Drug  Abuse  Act  of  1988,  21 
U.S.C.  150]  ef  seq.,  and  reestablished 
under  21  U.S.C.  1701  et  seq.  The 
mission  of  ONDCP  is  to  coordinate  the 
anti-drug  efforts  of  the  various  agencies 
and  departments  of  the  Federal 
government,  to  consult  with  States  and 
localities  and  assist  their  anli-dnig 
efforts,  to  conduct  a  national  media 
campaign,  and  to  annually  promulgate 
the  National  Drug  Control  Strategv. 

(b)  ONDCP  is  headed  by  the  Director 
of  National  Drug  Conlrol  Policy.  The 
Director  is  assisted  by  a  Deputy  Director 
of  National  Drug  Control  Policy,  a 
Deputy  Director  for  Supply  Reduction,  a 
Deputy  Director  for  Demand  Reduction, 
and  a  Deputy  Director  for  State  and 
Local  Affairs. 

(c)  Offices  within  ONDCP  include 
Chief  of  Staff,  and  the  Offices  uf  Legal 
Counsel,  Strategic  Planning.  Legislative 
Affairs.  Programs  Budget  and 
Evaluation.  Supply  Reduction.  Demand 
Reduction.  Public  Affairs,  State  and 
Local  Affairs,  and  the  Financial 
Management  Office. 

(d)  The  Office  of  Public  Affairs  is 
responsible  for  providing  information  to 
the  press  and  to  the  general  public.  If 
members  of  the  public  have  general 
questions  about  ONDCP  that  can  be 
answered  bv  telephone,  they  may  call 
the  Office  of  Public  Affairs  at  (2()2)  395- 
6618.  This  number  should  not  be  used 
to  make  FOIA  requests.  All  oral  requests 
for  information  under  FOIA  will  be 
rejected. 

$1401.3    Definitions. 

For  the  purpose  of  this  part: 

(a)  All  the  terms  defined  in  the 
Freedom  of  Information  Act  apply. 

(b)  Commercial-use  request  means  a 
request  from  or  on  behalf  of  one  who 
seeks  informalion  for  a  cause  or  ptupose 
that  fiuihers  the  commercial,  trade  or 
profit  interests  of  the  requester  or  the 
person  or  institution  on  whose  behalf 
the  request  is  made.  In  determining 
whether  a  requester  properly  belongs  in 
this  category.  ONDCJ"  will  consider  the 
intended  use  of  the  information. 


(c)  Direct  costs  means  the  expense 
actually  expended  to  search.  re\iew.  or 
duplicate  in  response  to  a  FOIA  request 
For  example,  direct  costs  include  116% 
of  the  salary  of  the  employee  performing 
work  and  the  actual  costs  incurred 
while  operating  equipment. 

(d)  Duplicate  means  the  process  of 
making  a  copy  of  a  document.  Such 
copies  may  take  the  form  of  paper, 
microform,  audio-visual  materials,  or 
machine-readable  documentation. 
ONDCP  will  provide  a  copy  of  the 
material  in  a  form  that  is  usable  by  the 
requester. 

(e)  Educational  institution  means 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
professional  education,  or  an  institution 
of  vocational  education  that  operates  a 
program  or  programs  of  scholarly 
research. 

(0  Noncommercial  scientific 
institution  means  an  institution  that  i.s 
not  operated  on  a  commercial  basis  as 
that  term  is  defined  in  this  section,  and 
that  is  operated  solely  for  the  purpose 
of  conducting  scientific  research  not 
intended  to  promote  any  particular 
product  or  industry. 

(g)  Records  and  any  other  terms  used 
in  this  part  in  reference  to  information 
includes  any  information  that  would  be 
an  agency  record  subject  to  the 
requirements  of  this  part  v»hen 
maintained  in  any  format,  including 
electronic  format. 

(h)  Bepresentative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  News  is  information  about 
current  events  or  information  that 
would  be  of  interest  to  the  public. 
Examples  of  the  news  media  include 
television  or  radio  stations  that 
broadcast  to  the  public  at  large  and 
publishers  of  news  periodicals  that 
make  their  products  available  to  the 
general  public  for  purchase  or 
subscription.  Freelance  journalists  may 
be  regarded  as  working  for  the  news 
media  where  they  demonstrate  a 
reasonable  basis  for  expecting 
publication  through  that  organization, 
even  though  not  actually  employed  by 
it. 

(i)  Request  means  a  letter  or  other 
written  communication  seeking  records 
or  information  under  FOIA. 

(j)  flenevv  means  the  process  of 
examining  dociunents  that  are  located 
during  a  search  to  determine  if  any 
portion  should  lawfully  be  withheld.  It 
is  the  processing  of  determining 
disclosabilit\'. 
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(k)  Search  means  to  review,  manually 
or  by  automated  means,  agency  records 
for  the  purpose  of  locating  those  records 
responsive  to  a  request. 

§1401.4    Access  to  information. 

The  Office  of  National  Drug  Control 
Policy  makes  available  information 
pertaining  to  matters  issued,  adopted,  or 
promulgated  by  ONDCP.  that  are  within 
the  scope  of  5  U.S.C.  552(a)(2).  A  public 
reading  area  and  the  ONDCP  FOIA 
Handbook  are  located  at  http:// 
www.whitehou5edrugpolicy.gov/about/ 
about.html 

f  1401.5    How  to  request  records. 

(a)  Each  request  must  reasonably 
describe  the  record(s}  sought  including 
the  type  of  document,  specific  event  or 
action,  originator  of  the  record,  date  or 
time  period,  subject  matter,  location, 
and  all  other  pertinent  data. 

(b)  Requests  must  be  received  by 
ONDCP  through  the  mail  or  by 
electronic  facsimile  transmission. 
Mailed  requests  must  be  addressed  to 
Executive  Office  of  the  President,  Office 
of  National  Drug  Control  Policy.  Office 
of  Legal  Counsel.  Washington,  DC 
20503.  The  applicable  fax  number  is 
(202)  395-5543. 

(c)  The  words    FOIA  REQUEST"  or 
■REQUEST  FOR  RECORDS"  must  be 

clearly  marked  on  the  cover-letter,  letter 
and  envelope.  The  time  limitations 
imposed  by  §  1401.7  will  not  begin  luitil 
the  Office  of  the  General  Counsel 
identifies  a  letter  or  fax  as  a  FOIA 
request. 

f  1401 .6    Expwiitwj  process. 

(a)  Requests  and  appeals  will  be  given 
expedited  treatment  whenever  ONDCP 
determines  either 

(1)  The  lack  of  expedited  treatment 
could  reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual;  or 

(2)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  federal 
government  activity  occurs  and  the 
request  is  made  by  a  person  primarily 
engaged  in  disseminating  information. 

(b)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  a  later  time. 

(c)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  A 
requester  within  the  category  in 
paragraph  (a)(2)  of  this  section  also  must 
establish  a  particular  urgency  to  inform 
the  public  about  the  government  activity 
involved  in  the  request,  beyond  the 
public's  right  to  know  about  government 


activity  generally.  The  formality  of 
certification  may  be  waived  as  a  matter 
of  administrative  discretion. 

(d)  Within  ten  days  of  receipt  of  a 
request  for  expedited  processing, 
ONDCP  will  decide  whether  to  grant  it 
and  will  notify  the  requester  of  the 
decision.  If  a  request  for  expedited 
treatment  is  granted,  the  request  will  be 
given  priority  and  will  be  proces.<ied  as 
soon  as  practicable.  If  a  request  for 
expedited  processing  is  denied,  any 
appeal  of  that  decision  will  be  acted  on 
expeditiously. 

§1401.7    Prompt  response. 

The  General  Counsel,  or  designee, 
will  determine  within  20  days 
(excepting  Saturdays,  Sundays  and  legal 
public  holidays)  after  the  receipt  of  a 
FOIA  request  whether  it  is  appropriate 
to  grant  the  request  and  will  provide 
written  notification  to  the  person 
making  the  request.  If  the  request  is 
denied,  the  written  notification  will 
include  the  names  of  the  individuals 
who  participated  in  the  determination, 
the  reasons  for  the  denial,  and  that  an 
appeal  may  be  lodged  within  the  Office 
of  National  E>rug  Control  Policy. 

§1401.8    Extension  o(  Urns. 

(a)  In  unusual  circumstances,  the 
Office  of  General  Counsel  may  extend 
the  time  limit  prescribed  in  §  1401.7  or 
S  1401.9  by  written  notice  to  the  FOIA 
requester.  The  notice  will  state  the 
reasons  for  the  extension  and  the  date 
a  determination  is  expected.  The 
extension  period  may  be  divided  among 
the  initial  request  and  an  appeal  but 
will  not  exceed  a  total  of  10  working 
days  (excepting  Saturdays,  Sundays,  or 
legal  public  holidays). 

(b)  The  phrase  "unusual 
circumstances"  means: 

(1)  The  requested  records  are  located 
in  establishments  that  are  separated 
from  the  office  processing  the  request; 

(2)  A  voluminous  amount  of  separate 
and  distinct  records  are  demanded  in  a 
single  request;  or 

(3)  Another  agency  or  two  or  more 
components  in  the  same  agency  have 
substantial  interest  in  the  determination 
of  the  request. 

(c)  Where  unusual  circumstance  exist. 
ONDCP  may  provide  an  opportunity  for 
amendment  of  the  initial  request  so  that 
the  request  may  be  timely  processed. 
Refusal  hy  the  person  to  reasonably 
modify  the  request  or  arrange  an 
alternative  time  frame  shall  be 
considered  as  a  factor  for  purposes  of  5 
U.S.C.  552  (a)(6)(C). 

(d)  ONDCP  may  aggregate  requests  by 
a  requester  or  a  group  of  requestors 
where  multiple  requests  reasonably 
appear  to  be  a  single  request. 


§1401.9    Appeals. 

An  appeal  to  the  ONDCP  must 
explain  in  writing  the  legal  and  factual 
basis  for  the  appeal.  It  must  be  received 
by  mail  at  the  address  specified  in 
§  1401.5  within  30  days  of  receipt  of  a 
denial.  The  Director  or  designee  will 
decide  the  appeal  within  20  days 
(excepting  Saturdays,  Sundays,  and 
legal  public  holidays).  If  the  Director  or 
designee  deny  an  appeal  in  whole  or  in 
part,  the  written  determination  will 
contain  the  reason  for  the  denial,  the 
names  of  the  individuals  who 
participated  in  the  determination,  and 
the  provisions  for  judicial  review. 

§  1 401 .1 0    Fees  to  be  ctiargsit— general. 

ONDCP  will  recoup  the  full  allowable 
costs  it  incurs  in  response  to  a  FOIA 
request. 

(a)  Manual  search  for  records.  ONDCP 
will  charge  116%  of  the  salary  of  the 
individualCs)  making  a  search. 

(b)  Computerized  search  for  records. 
ONDCP  will  charge  1 16%  of  the  salary 
of  the  progranuner/operator  and  the 
apportionable  time  of  the  central 
processing  unit  directly  attributed  to  the 
search. 

(c)  Review  of  records.  ONDCP  will 
charge  116%  of  the  salary  of  the 
individual(s)  conducting  a  review. 
Records  or  portions  of  records  withheld 
under  an  exemption  subsequently 
determined  not  to  apply  may  be 
reviewed  to  determine  the  applicability 
of  exemptions  not  considered.  The  cost 
for  a  subsequent  review  is  assessable. 

(d)  Duplication  of  records.  Request  for 
copies  prepared  by  computer  will  cost 
116%  of  the  apportionable  operator  time 
and  the  cost  of  the  tape  or  disk.  Other 
methods  of  duplication  will  cost  116% 
of  the  salary  of  the  individual  copying 
the  data  plus  15  cents  per  copy  of  8V2 

x  11  inch  original. 

(e)  Other  charges.  ONDCP  will 
recover  the  costs  of  providing  other 
services  such  as  certifying  records  or 
sending  records  by  special  methods. 

§1401.11    Fees  to  tw  ct<arge<t— 
miscsllaneous  provisions. 

(a)  Remittance  shall  be  mailed  to  the 
Office  of  Legal  Counsel,  ONDCP, 
Washington  DC  20503.  and  made 
payable  to  the  order  of  the  Treasury  of 
the  United  Stales  on  a  postal  money 
order  or  personal  check  or  bank  draft 
drawn  on  a  bonk  in  the  United  States. 

(b)  ONDCP  may  require  advance 
payment  where  the  estimated  fee 
exceeds  $250.  or  a  requester  previously 
failed  to  pay  within  30  days  of  the 
billing  date. 

(c)  OIMDCP  may  assess  interest 
charges  begiiming  the  31st  day  of 
billing.  Interest  will  be  at  the  rate 
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prescribed  in  section  3717  of  title  31  of 
the  United  States  Code  and  will  accrue 
fi-om  the  date  of  the  billing. 

(d)  ONDCP  may  assess  search  charges 
where  records  are  not  located  or  where 
records  are  exempt  from  disclosure. 

(e)  ONDCP  may  aggregate  individual 
requests  and  charge  accordingly  for 
requests  seeking  portions  of  a  document 
or  documents. 

§1401.12  Fses  to  tw  cliargsd— categories 
of  requesters. 

(a)  There  are  four  categories  of  FOIA 
requesters:  commercial  use  requesters; 
educational  and  non-commercial 
scientific  institutions;  representatives  of 
the  news  media;  and  all  other 
requesters. 

(b)  The  specific  levels  of  fees  for  each 
of  these  categories  are: 

(1)  Commercial  use  requesters. 
ONDCP  will  recover  the  full  direct  cost 
of  providing  search,  review  and 
duplication  services.  Commercial  use 
requesters  will  not  receive  free  search- 
time  or  free  reproduction  of  documents, 

(2)  Educational  and  non-commercial 
scientific  institution  requesters.  ONDCP 
will  charge  the  cost  of  reproduction, 
excluding  charges  for  the  first  100 
pages.  Requesters  must  demonstrate  the 
request  is  authorized  by  and  imder  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  sought  for  scholarly 
or  scientific  research  not  a  commercial 
use. 

(3)  Requesters  who  are  representatives 
of  the  news  media.  OIMDCP  will  charge 
the  cost  of  reproduction,  excluding 
charges  for  the  first  100  pages. 
Requesters  must  meet  the  criteria  in 

§  1401.3(h).  and  the  request  must  not  be 
made  for  a  commercial  use.  A  request 
that  supports  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  a  commercial  use. 

(4)  All  other  requesters.  ONDCP  vrill 
recover  the  full  direct  cost  of  the  search 
and  the  reproduction  of  records, 
excluding  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time.  Requests  for  records 
concerning  the  requester  will  be  treated 
under  the  fee  provisions  of  the  Privacv 
Act  of  1974,  5  use.  552a,  which 
permits  fees  only  for  reproduction. 

{1401.13    Waivarorraduetionoffsea. 

Fees  chargeable  in  connection  with  a 
request  may  be  waived  or  reduced 
where  ONDCP  determines  that 
disclosure  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significanUy  to  public  understanding  of 
the  operations  or  activities  of  the 


Government  and  is  not  primarily  in  the 

commercial  interest  of  the  requester. 

Barry  McCalfrey, 

Dinctor. 
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DEPARTMErfT  OF  "mE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TD8847] 

RIN  1545-AS39 

Adjustments  Following  Sales  of 
Partnership  Interests 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  finalizes 
regulations  relating  to  the  optional 
adjustments  to  the  basis  of  partnership 
property  following  certain  transfers  of 
partnership  interests  under  section  743. 
the  calculation  of  gain  or  loss  under 
section  751(a)  foUovring  the  sale  or 
exchange  of  a  partnership  interest,  the 
allocation  of  basis  adjustments  among 
partnership  assets  under  section  755, 
the  allocation  of  a  partner's  basis  in  its 
partnership  interest  to  properties 
distributed  to  the  partner  by  the 
partnership  under  section  732(c),  and 
the  computation  of  a  partner's 
proportionate  share  of  the  adjusted  basis 
of  depreciable  property  (or  depreciable 
real  property)  under  section  1017.  The 
changes  will  affect  partnerships  and 
partners  where  there  are  transfers  of 
partnership  interests,  distributions  of 
property,  or  elections  imder  sections 
108(b)(5)  or  (c).  In  addition,  the  final 
regidatiqns  under  section  732(c)  reflect 
changes  to  the  law  made  by  the 
Taxpayer  Relief  Act  of  1997. 
DATES:  Effective  Dates:  These 
regulations  are  effective  December  15, 
1999. 

Applicability  Dote:  These  regulations 
apply  to  transfers  of  partnership 
interests  and  distributions  occurring  on 
or  after  December  15. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Lay,  (202)  622-3050. 
SUPPLEMENTARY  INFORHATXM: 
Paperwork  Reduction  Act 

The  collections  of  information  in 
these  final  regidations  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  3507)  under  control  number 


1545-1588.  Responses  to  these 
collections  of  information  are 
mandatory  for  partnerships  that  have 
made  an  election  under  section  754  and 
for  which  a  section  743  transfer  has 
been  made,  and  for  partnerships  which 
distribute  property  in  a  transaction 
subject  to  section  732(d). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  annual  burden  per 
respondent  varies  from  1  hour  to  300 
hours,  depending  on  the  individual 
circumstances,  with  an  estimated 
average  of  4  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn;  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn; 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503. 

Books  or  records  relating  to  these 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  rettim  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 

Background 

This  document  (a)  revises  §§  1 .743-1 
and  1.755-1  of  the  Income  Tax 
Regulations  (26  CFR  part  1),  and  (b) 
amends  §§1.732-1,  1.732-2. 1.734-1. 
1.751-1, 1.754-1,  and  §  1.1017-1  of  the 
Income  Tax  Regulations. 

On  lanuar^-  29, 1998,  proposed 
regulations  (REG  209682-94)  were 
published  in  the  Federal  Register  (63 
FR  4408).  Written  comments  were 
received  in  response  to  the  notice  of 
proposed  rulemaking.  One  speaker 
provided  testimony  at  a  public  bearing 
held  on  September  10.  1998. 

.\fter  consideration  of  all  the 
comments,  the  proposed  regulations 
under  sections  732.  734,  743.  751.  755, 
and  1017  are  adopted,  as  revised  by  this 
Treasury  Decision. 

Explanation  of  Revisions  and  Summary 
of  Contents 

1 .  Basis  in  Distributed  Property^ 

(a)  Mandatory  application  of  section 
732(d).  Section  1.732-l(d)(4)  of  the 
current  regulations  requires  transferees 
to  apply  the  special  basis  rule  in  certain 
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cases.  In  the  preamble  to  the  proposed 
regulation.?,  the  IRS  and  the  Treasury 
Department  requested  comments  on  the 
proper  scope  of  section  732(d),  and 
specificaJly,  under  what  circumstances, 
if  any,  the  Secretary  should  continue  to 
exercise  his  authority  to  mandate  the 
apphcation  of  .section  732(d)  to  a 
transferee.  Several  commentators 
suggested  that  the  mandatory 
application  of  section  732(d)  no  longer 
should  be  required,  because  the  changes 
made  to  section  732(c)  by  the  Taxpayer 
Relief  Act  of  1997,  Public  Law  105-34, 
111  Stat.  788,  945-46  (1997),  make  the 
distortions  targeted  by  the  regulations 
less  likely  to  occur.  However,  other 
commentators  noted  that  distortions 
caused  by  section  732(c)  still  may  occur. 
Accordingly,  the  rule  contained  in 
5  1.732-1  (d)(4).  which  requires  the 
mandatory  application  of  section  732(d) 
in  certain  cases,  remains  in  effect. 

(bl  Statement  required  by  partnership. 
Because  partners,  rather  than 
partnerships,  are  required  to  report  basis 
adjustments  under  section  732(d),  the 
final  regulations  require  partnerships  to 
provide  transferees  virith  such 
information  as  is  necessary  for  the 
transferees  properly  to  compute  basis 
adjustments  made  under  section  732(d}. 
This  information  must  be  provided  if  a 
transferee  notifies  a  partnership  that  it 
plans  to  make  the  election  under  section 
732(d)  or  if  a  partnership  makes  a 
distribution  subject  to  the  mandatory 
application  of  section  732(d). 

fc)  Effective  date.  One  commentator 
asked  for  clarification  regarding  the 
apphcation  of  the  final  regulations  to 
section  732(d)  adjustments.  If  section 
732(d)  applies  to  a  distribution,  it  is 
necessary  to  calculate  the  basis 
adjustments  which  would  have  been 
required  under  section  743(b)  if  a 
section  754  election  were  in  effect  for 
the  partnership  in  the  taxable  year  in 
which  the  partnership  interest  was 
transferred  to  the  partner.  In  calculating 
these  basis  adjustments,  the  partnership 
should  apply  the  final  regulations  under 
section  743  and  755  if  the  distribution 
to  which  section  732(d)  applies  occurs 
alter  December  15, 1999. 

2.  Basis  Adjustments  Under  Section 
743(b) 

(a)  CoordinatioD  with  section  704(c). 
Where  a  partnership  adopts  the 
remedial  allocation  method,  the 
proposed  regulations  provide  that  the 
section  704(c)  built-in  gain  portion  of  a 
basis  adjustment  under  section  743(b) 
shall  be  recovered  over  the  remaining 
cost  recovery  period  for  the  section 
704(c)  built-in  gain.  Some  commentators 
suggested  that  the  final  regulations 
should  provide  this  treatment  for  the 


section  704(c)  built-in  gain  portion  of 
the  adjustment  regardless  of  the  method 
elected  by  the  partnership  for  allocating 
section  704(c)  built-in  gain  and  loss. 
The  IRS  and  the  Treasury  Department 
continue  to  believe  that,  except  for 
partnerships  which  adopt  the  remedial 
allocation  method,  it  is  appropriate  for 
sections  704(c)  and  743(b)  to  operate 
independently.  Accordingly,  this 
change  has  not  been  adopted. 

In  the  preamble  to  the  proposed 
reg\tlations,  comments  were  requested 
concerning  the  application  of  the 
remedial  allocation  method  to 
contributed  property  where  there  are  no 
distortions  caused  by  the  ceiling  rule  at 
the  time  the  property  was  contributed  to 
the  partnership.  Even  if  it  is  not  clear 
that  the  ceiling  rule  will  apply  at  the 
time  the  property  is  contributed  because 
the  adjusted  basis  of  the  contributed 
property  is  sufficient  so  that  the  non- 
contributing  partners  will  be  allocated 
their  appropriate  share  of  depreciation 
or  amortization  attributable  to  the 
property,  the  partnership's  adoption  of 
the  remedial  method  still  may  be 
relevant  due  to  allocations  resulting 
from  a  subsequent  disposition  of  the 
property.  For  instance,  suppose  that 
partners  A  and  B  form  a  partnership  and 
agree  that  each  partner  will  be  allocated 
a  50  percent  share  of  all  partnership 
items,  and  that  the  partnership  will 
make  allocations  under  section  704(c) 
using  the  traditional  method.  A 
contributes  depreciable  property  with 
an  adjusted  tax  basis  of  $40  and  a  book 
value  of  $50,  and  B  contributes  $50  in 
cash.  At  the  time  of  the  contribution,  it 
is  not  readily  apparent  that  the  ceiling 
rule  will  have  any  application. 
However,  if,  before  any  federal  income 
tax  depreciation  accrues  with  respect  to 
the  contributed  property,  the  property's 
value  declines  to  $40,  and  the  property 
is  sold  for  that  amount,  there  will  be  no 
tax  gain  or  loss.  The  book  loss  of  $10 
would  be  shared  equally  between  A  and 
B.  In  this  situation,  the  ceiling  rule 
would  prevent  B  &om  being  allocated 
the  $5  tax  loss  to  which  it  otherwise 
would  be  entitled.  However,  if  the 
partnership  elected  to  use  the  remedial 
method  with  respect  to  the  contributed 
property,  B  would  be  allocated  a  $5  tax 
loss,  and  A  would  be  allocated  a 
corresponding  $5  tax  gain.  In  addition, 
if  a  contributing  partner  transfers  its 
interest  in  a  partnership  during  a  period 
when  a  section  754  election  is  in  effect, 
the  section  704(c)  method  adopted  by 
the  partnership  will  determine  the 
recovery  period  for  the  built-in  gain 
portion  of  the  transferee's  section  743(b) 
adjustment.  The  IRS  and  the  Treasury 
Department  believe  that  under  the 


current  regulations  under  section  704(c), 
a  partnership  may  use  the  remedial 
method  under  §  1.704-3,  even  where  it 
is  not  readily  apparent  at  the  time  the 
property  is  contributed  that  the  ceiling 
rule  will  be  applicable. 

(b)  Previously  taxed  capital.  One 
commentator  suggested  that  the  second 
sentence  in  proposed  §  1.743-l(d)(2), 
relating  to  the  correlation  between  a 
partner's  interest  in  previously  taxed 
capital  and  the  partnership's  capital 
accounts,  is  redundant  and  should  be 
deleted.  This  suggestion  has  been 
adopted;  however,  no  substantive 
change  is  intended  by  the  deletion. 

(c)  Common  basis  election.  Some 
commentators  suggested  that  the 
provision  in  the  proposed  regulations 
that  permitted  the  partners  to  elect  to 
apply  negative  basis  adjustments  under 
section  743(b)  to  the  partnership's 
common  basis  should  be  deleted.  The 
commentators  argued  that  the  provision 
was  contrary  to  the  purpose  of  section 
743(b),  because  it  permitted  basis 
adjustments  under  section  743(b)  to 
affect  nontransferring  partners.  The 
commentators  also  argued  that  the 
provision  would  be  used  by  a  small 
number  of  partnerships  and  would  add 
unnecessary  complexity  to  the 
regulations.  In  response  to  these 
suggestions,  the  provision  that 
permitted  the  partners  to  elect  to  apply 
negative  basis  adjustments  under 
section  743(b)  to  the  partnership's 
common  basis  has  been  deleted. 

(d)  Statements  by  partners.  Some 
commentators  suggested  modifying  the 
statements  which  partners  are  required 
to  provide  to  the  partnership  in  the  case 
of  transfers  which  result  in  basis 
adjustments  under  section  743(b).  Many 
of  these  suggestions  have  been  adopted. 
For  example,  the  regulations  specify 
that  the  transferee  of  a  partnership 
interest  is  required  to  provide  the  name, 
address,  and  taxpayer  identification 
number  of  the  transferor  only  if  that 
information  is  ascertainable  by  the 
transferee.  The  regulations  also  specify 
that  if  a  partnership  interest  is 
transferred  to  a  nominee  which  is 
required  to  furnish  the  statement  under 
§  1.6031(c)-lT  to  the  partnership,  the 
nominee  may  satisfy  the  notice 
requirements  of  both  the  section  743 
and  6031  regulations  by  providing  a 
single  statement  with  respect  to  that 
transfer,  but  only  if  the  statement 
satisfies  all  requirements  of  both 
regulations. 

The  regulations  require  the  transferee 
to  sign  the  statement  under  penalties  of 
perjury,  and  require  the  transferee  to 
provide  the  amount  of  any  liabilities 
assumed  or  taken  subject  to  by  the 
transferee,  and  any  other  information 
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necessary  for  the  partnership  to 
compute  the  transferee's  basis  in  the 
partnership  interest.  In  order  to  assist 
the  partnership  in  properly  calculating 
depreciation  and  amortization 
deductions  which  may  be  subject  to 
anti-chuming  provisions,  the 
regulations  require  the  transferee  to 
describe  its  relationship,  if  any,  to  the 
transferor.  Finally,  the  statement 
required  by  a  transferee  that  acquires  an 
interest  by  death  must  include  the  date 
of  the  decedent's  death. 

One  commentator  suggested  that  the 
statement  required  by  a  transferee  that 
acquires  a  partnership  interest  by  sale  or 
exchange  should  be  provided  within  30 
days  of  the  sale  or  exchange,  regardless 
of  whether  or  not  the  transfer  occurs  at 
the  end  of  the  calendar  year.  This 
change  has  been  adopted. 

One  commentator  suggested  that 
references  to  the  tax  matters  partner  in 
§  1.743-l(k)  of  the  proposed  regulations 
(regarding  the  partnership's  obUgations 
where  a  partner's  statement  is  clearly 
erroneous,  or  a  partner  fails  to  notifs'  the 
partnership  that  an  interest  has  been 
transferred  and  the  partnership  has 
actual  knowledge  of  the  transfer)  should 
be  changed.  This  commentator 
emphasized  that  while  the  tax  matters 
partner  has  a  specialized  role  with 
respect  to  consolidated  administrative 
and  judicial  proceedings  to  determine 
the  tax  treatment  of  partnership  items  at 
the  partnership  level,  the  tax  matters 
partner  does  not  have  any  special 
responsibilities  with  respect  to  federal 
income  tax  reporting.  The  final 
regulations  adopt  this  comment.  Section 
1.743-l(k)  now  refers  to  partners  who 
are  responsible  for  federal  income  ta.x 
reporting  by  the  partnership. 

(e)  Oifand  gas.  One  commentator 
suggested  that  the  example  described  in 
§  1.743-l(j)(6)  should  be  changed  to 
describe  a  non-oil  and  gas  property. 
This  change  has  been  made.  The 
commentator  also  suggested  that  in  the 
case  of  domestic  oil  and  gas  properties 
that  are  depleted  at  the  partner  level,  the 
transferee  partner  (rather  than  the 
partnership)  should  be  required  to  make 
and  allocate  basis  adjustments  among 
such  properties.  The  final  regulations 
adopt  this  comment. 

The  same  commentator  suggested  that 
the  regulations  should  specify  a  method 
for  adjusting  the  basis  of  section 
613A(c)(7)(D)  properties  in  order  to 
account  for  percentage  depletion  made 
by  a  partner  with  respect  to  such 
properties.  Under  the  principles  of 
S  1.743-l(j),  percentage  depletion 
should  reduce  first  any  carryover  basis 
under  §  1.613A-3(e)(6)(iv).  After  the 
carr)'over  basis  has  been  recovered,  any 
further  percentage  depletion  should 


reduce  the  section  743  adjustment  for 
the  property. 

3.  Sales  of  Partnership  Interests 
One  commentator  suggested  that 

lefercnCBS  to  fair  market  value  should 
specify-  whether  fair  market  value  is 
determined  taking  into  account  section 
7701(g).  which  generally  provides  that 
fair  market  value  shall  be  treated  as 
being  not  less  than  the  amount  of  any 
nonrecourse  indebtedness  to  which  the 
property  is  subject.  The  regulations 
specify  that  for  purposes  of  the 
hypothetical  sale  employed  to 
determine  the  income  or  loss  realized  by 
a  partner  upon  the  sale  or  exchange  of - 
its  interest  in  section  751  property,  fair 
market  value  is  determined  taking  into 
account  section  7701(g).  Basis 
adjustments  under  section  743(b)  also 
are  allocated  by  reference  to  a 
hypothetical  transaction.  The  IRS  and 
the  Treasiuy  Department  intend  to  issue 
guidance  in  the  near  future  which  will 
provide  rules  for  determining  the  fair 
market  value  of  partnership  assets  in 
certain  situations,  including  for 
purposes  of  allocating  section  743(b) 
basis  adjustments  upon  the  transfer  of  a 
partnership  interest.  The  IRS  and  the 
Treasury  Department  anticipate  that  the 
guidance  will  provide  that  section 
7701(g)  will  apply  in  determining  the 
fair  market  value  of  partnership  assets 
for  purposes  of  allocating  section  743(b) 
basis  adjustments. 

One  commentator  suggested  that 
where  a  partnership  interest  is  sold  or 
exchanged,  the  transferor  and  the 
transferee  of  a  partnership  interes-t 
should  be  permitted  jointly  to  assign 
values  to  partnership  assets  in  a  written 
agreement.  Because  this  approach  is 
inconsistent  with  the  hypothetical  sale 
approach  of  the  regulations,  this 
suggestion  has  not  been  adopted. 

4.  Elections  Under  Section  754 

One  commentator  requested  that 
partnerships  be  granted  a  one-time  right 
to  revoke  section  754  elections  in  effect 
for  such  partnerships.  Given  the 
significant  changes  to  the  rules  made  by 
these  final  regulations  as  compared  to 
the  regulations  that  were  in  eHect  at  the 
time  that  section  754  elections 
previously  were  made,  the  IRS  and 
Treasury  believe  that  it  is  appropriate  to 
provide  for  a  one-time  revocation  of 
such  elections.  Accordingly,  a 
partnership  having  an  election  in  effect 
under  section  754  for  its  taxable  year 
that  includes  December  15, 1999  may 
revoke  such  election  by  attaching  a 
statement  to  the  partnership's  return  for 
that  year.  The  return  must  be  filed  on 
or  before  the  due  date  (including 
exteiuions)  for  the  return  for  that  year. 


5.  Allocation  of  Basis  Adjustments 
Among  Partnership  Assets 

(a)  Income  in  respect  of  a  decedent. 
One  commentator  requested  that  the 
final  regulations  illustrate  the  allocation 
of  basis  adjustments  among  partnership 
assets  where  one  or  more  of  such  assets 
represents  income  in  respect  of  a 
decedent.  Where  a  partnership  interest 
is  transferred  as  a  result  of  the  death  of 
a  partner,  under  section  10141c)  the 
transferee's  basis  in  its  partnership 
interest  is  not  adjusted  for  that  portion 
of  the  interest,  if  any,  which  is 
attributable  to  items  representing 
income  in  respect  of  a  decedent  under 
section  691 .  Because  the  transferee's 
basis  in  its  partnership  interest  does  not 
include  the  value  of  assets  which 
represent  income  in  respect  of  a 
decedent,  the  section  743(b)  adjustment 
likewise  does  not  reflect  the  value  of 
such  assets.  George  Edward  Quick's 
Trust.  54  TC  13.36  (1970)  (acq.),  affd  per 
curiam.  444  F.2d  90  (8th  Cir.  1971); 
Chrissie  H  Woodhall.  28  T.C.M.  1438 
(1969).  affd.  454  F  2d  226  (9th  Cir. 
1972):  Rev.  Rul.  66-325, 1966-2  C.B. 
249.  Where  a  partnership  holds  assets 
that  represent  income  in  respect  of  a 
decedent,  the  section  743(b)  adjustment 
should  be  allocated  solely  to  other 
assets.  Accordingly,  the  final  regulations 
provide  that  if  a  partnership  interest  is 
transferred  as  a  result  of  the  death  of  a 
partner,  and  the  partnership  holds 
assets  representing  income  in  respect  of 
a  decedent,  no  part  of  the  basis 
adjustment  under  section  743(b)  is 
allocated  to  these  assets. 

(b)  Transferred  basis  transactions.  One 
commentator  called  for  a  revised  system 
for  allocating  basis  adjustments  under 
section  743(b)  which  are  triggered  by 
exchanges  in  which  the  transferee's 
basis  in  the  interest  is  detennined  in 
whole  or  in  part  by  reference  to  the 
transferor's  basis  in  the  interest.  In 
many  such  cases,  the  net  section  743(b) 
adjustment  will  be  zero.  However,  a 
positive  or  negative  section  743(b) 
adjustment  may  result,  because  the 
transferee's  basis  in  the  interest  may  not 
be  equal  to  the  transferee's^share  of  the 
partnership's  bases  in  its  assets. 

The  IRS  and  the  Treasury  Department 
believe  that,  although  these  transferred 
basis  transactions  involve  transfers 
which  are  subject  to  seclion  743(b),  the 
new,  comprehensive  basis  allocation 
rules  in  the  proposed  regulations  should 
not  be  available.  For  example,  where  a 
partnership  interest  is  contri'fauled  to  a 
corporation  in  a  transaction  to  which 
suction  351  applies,  or  to  a  partnership 
in  a  transaction  to  which  section  721(a) 
applies,  the  transferor  merely  has 
changed  the  form  of  its  investment.  If 
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the  allocation  rules  which  apply  to 
other  section  743(b)  transfers  were 
applied  to  these  exchanges,  then 
partners  could  use  these  exchanges  to 
shift  basis  from  capital  gain  assets  to 
ordinary  income  assets,  or  vice  versa. 

Therefore,  the  final  regulations 
contain  special  basis  allocation  rules  for 
transferred  basis  exchanges.  The  special 
rules  generally  are  modeled  on  the  rules 
for  allocating  basis  adjustments  under 
section  734(b).  The  final  regulations  do 
not  contain  a  specific  anti-abuse  rule 
regarding  the  special  basis  allocation 
rules  which  are  applicable  to  such 
transfers.  However,  there  may  be 
situations  where  taxpayers  will  attempt 
to  undertake  abusive  transactions  using 
these  special  rules.  For  instance,  a 
partner  could  acquire  a  partnership 
interest  during  a  year  in  which  no 
section  754  election  is  in  effect,  and 
then  (in  a  related  transaction)  contribute 
the  property  to  a  wholly-owned 
corporation  in  order  to  take  advantage  of 
the  basis  allocation  rules  applicable  to 
transferred  basts  exchanges.  In 
appropriate  situations,  the  IRS  may 
attack  such  abusive  transactions  under  a 
variety  of  judicial  doctrines,  including 
substance  over  form  or  step  transaction, 
or  under  5 1  ■  701-2  of  the  regulations. 

(c)  Unrealized  receivables  under 
section  751(c).  One  commentator 
requested  that  the  final  regulations 
illustrate  the  effect  of  depreciation 
recapture  on  the  allocation  of  basis 
adjustments  among  partnership  assets 
under  section  755.  For  purposes  of  this 
section,  the  final  regulations  treat 
depreciation  recapture,  and  any  other 
properties  or  potential  gain  treated  as 
unrealized  receivables  under  section 
751(c)  and  the  regulations  thereunder, 
as  separate  assets  that  are  ordinary 
income  property. 

(d)  Special  rules  for  securities 
partnerships  and  tiered  partnerships. 
One  commentator  suggested  that  the 
regulations  permit  securities 
partnerships  to  allocate  basis 
adjustments  among  partnership  assets 
using  an  aggregation  method.  Another 
commentator  requested  that  the 
regulations  clarify  how  the  regulations 
would  apply  to  tiered  partnerships.  The 
IRS  and  the  Treasun'  Department 
believe  that  a  method  for  allocating 
basis  adjustments  among  partnership 
assets  on  an  aggregate  basis  is  not 
consistent  with  the  hypothetical  sale  of 
individual  assets,  which  is  required  by 
the  regulations.  In  addition,  the  IRS  and 
Treasury  Department  believe  that 
special  rules  for  tiered  partnerships 
would  make  the  regulations  more 
complex.  Therefore,  these  changes  have 
not  been  adopted. 


6.  Other  Comments 

One  commentator  suggested  that  for 
purposes  of  allocating  basis  adjustments 
among  partnership  assets,  the  values  of 
all  partnership  assets  should  be 
determined  by  reference  to  the  basis  of 
the  transferee  or  distributee  partner  in 
its  partnership  interest.  This  sugge.sUon 
is  being  considered  in  connection  with 
a  separate  project  currently  under 
review  by  the  IRS  and  the  Treasury 
Department. 

One  commentator  suggested  that  the 
language  of  section  743  does  not 
authorize  regulations  that  permit  both 
positive  and  negative  adjustments  as 
part  of  the  same  transaction.  The  IRS 
and  the  Treasury  Department  continue 
to  believe  that  this  aspect  of  the 
regulations  is  within  the  IRS's  authority 
to  administer  sections  743  and  755. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  been  determined  that  a  final 
regulatory  flexibility  analysis  is  required 
for  the  collection  of  information  in  this 
Treasury  decision  under  5  U.S.C.  604.  A 
summary  of  the  analysis  is  set  forth 
below  under  the  heeding  "Summary  of 
Final  Regulatory  Flexibility  Act 
Analysis."  Pi^rsuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these  final 
regulations  have  been  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  smalt  business. 

Summary  of  Final  Regulatory 
Flexibility  Act  Analysis 

This  analysis  is  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  In  general,  the  regulations 
require  a  transferee  that  acquires  an 
interest  in  a  partnership  with  an 
election  under  section  754  in  effect  to 
notify  the  partnership  of  the  transfer. 
This  notification  must  include  the  name 
and  taxpayer  identification  number  of 
the  transferee  and  the  transferee's  basis 
in  the  acquired  partnership  interest.  The 
partnership  is  required  to  include  a 
statement  with  its  Form  1065,  U.S. 
Partnership  Retiun  of  Income,  for  the 
taxable  year  in  which  the  partnership 
acquires  knowledge  of  the  transfer.  This 
statement  must  identify  the  name  and 
taxpayer  identification  number  of  the 
transferee,  the  computation  of  the  basis 
adjustment,  and  the  allocation  of  that 
adjustment  to  partnership  properties. 
These  requirements  will  ensure  that  the 
partnership  has  notice  that  a  transfer 
has  occurred  and  that  the  proper  basis 


adjustments  are  computed.  The  legal 
basis  for  these  requirements  is 
contained  in  sections  743(b),  6001,  and 
7805(a). 

If  an  interest  is  transferred  in  a 
partnership  holding  domestic  oil  and 
gas  properties  that  are  depleted  at  the 
partner  level  under  613A(c)(7)P).  the 
regulations  require  the  transferee 
partner  (rather  than  the  partnership)  to 
make  and  allocate  basis  adjustments 
under  section  743(b)  among  such 
properties. 

There  were  approximately  1,494,000 
partnerships  in  1994.  However,  these 
regulations  apply  only  to  partnerships 
that  have  made  an  election  under 
section  754.  The  election  under  section 
754  is  generally  not  made  unless  there 
has  been  a  transfer  of  a  partnership 
interest  or  a  distribution  by  the 
partnership.  Moreover,  the  effects  of  the 
election  attach  to  specific  items  of 
partnership  property  and  may  provide 
only  temporary  benefits  for  the  partners. 
Except  for  the  one-time  revocation 
which  is  allowed  in  connection  with  the 
promulgation  of  these  final  regulations, 
the  election  cannot  be  revoked  without 
the  consent  of  the  Secretary.  The  IRS 
and  the  Treasury  Department  believe 
that  most  partnerships  do  not  make  the 
election  under  section  754.  Therefore, 
most  partnerships  will  not  be  affected 
by  the  regulations  in  any  given  year. 

After  a  partner  conveys  information  to 
the  partnership  concerning  a  transfer  of 
a  partnership  interest,  the  partnership 
must  adjust  the  partner's  interest  in  the 
basis  of  partnership  property.  Because 
these  basis  adjustments  will  affect  the 
partner's  share  of  depreciation  or 
amortization  deductions  and  amounts  of 
gain  or  loss  on  the  disposition  of  certain 
items  of  partnership  property,  the 
partnership  must  prepare  and  maintain 
special  entries  on  its  books.  However,  in 
many  cases,  partnership  returns  are 
prepared  using  computer  software  that 
can  prepare  and  maintain  these  special 
entries  after  the  initial  year. 

The  IRS  and  the  Treasury  Department 
are  not  aware  of  any  federal  rules  that 
may  duplicate,  overlap,  or  conflict  with 
the  rule. 

As  an  alternative  to  the  disclosure 
described  above,  the  IRS  and  the 
Treasury  Department  considered,  but 
rejected,  a  rule  that  would  have  required 
the  partner^,  and  not  the  partnerships, 
to  make  the  basis  adjustments  and  to 
determine  the  effects  of  the  basis 
adjustments  on  the  partners'  distributive 
shares.  This  alternative  was  rejected 
because  the  IRS  and  the  Treasury 
Department  believe  that  partnerships 
generally  have  better  access  lo  the 
information  necessary  lo  report  section 
743  basis  adjustments  properly.  To 
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require  the  partners  rather  than  the 
partnerships  to  bear  the  burden  of 
reporting  would  require  the 
partnerships  to  provide  the  partners 
with  significant  amounts  of  information 
not  otherwise  needed  by  the  partners. 
There  are  no  known  alternative  rules 
that  are  less  burdensome  to  the 
partnerships  and  their  partners  but  that 
accomplish  the  purpose  of  the  statute. 

Finally,  because  partners,  rather  than 
partnerships,  are  required  to  report  basis 
adjustments  under  section  732(d),  the 
final  regulations  require  partnerships  to 
provide  transferees  with  such 
information  as  is  necessary  for  the 
transferees  properly  lo  compute  basis 
adjustments  made  under  section  732(d). 
This  information  must  be  provided  if  a 
transferee  notifies  a  partnership  that  it 
plans  to  make  the  election  under  section 
732(d)  or  if  a  partnership  makes  a 
distribution  subject  to  the  mandatory 
application  of  section  732(d).  The  IRS 
and  the  Treasury  Department  believe 
that  this  requirement  will  apply  under 
limited  circumstances  to  a  small 
percentage  of  partnerships. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Matthew  Lay  of  the  Office 
of  the  Assistant  Chief  Cotmsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Sub)ects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

AdopUoD  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Aulbority:  26  U.S.C.  7805  •    '    * 

Section  1.732-1  also  issued  under  26 
U.S.C.  732. 

Section  1.732-2  also  issued  under  26 
U.S.C  732. 

Section  1.734-1  also  issued  under  26 
U.S.C.  734. 

Section  1.743-1  also  issued  under  26 
U.S.C  743. 

Section  1.7S1-1  also  issued  under  26 
U.S.C  751. 

Section  1,755-1  also  issued  under  26 
U.S.C75S.  *  •  * 


Section  1.1017-1  also  issued  under  26 
U.S.C.  1017.  •   •  * 

Par.  2.  Section  1.732-1  is  amended  as 
follows: 

1 .  Revise  paragraph  (c). 

2.  Revise  paragraph  (d)(l)(ii). 

3.  Revise  the  last  sentence  of 
paragraph  (d)(l)(v). 

4.  Revise  paragraph  (d)(l)(vi). 

5.  Revise  paragraph  (d)(4)(iii). 

6.  Remove  the  flush  text  and 
Examples  1  and  2  following  paragraph 
(d)(4)(iii). 

7.  Add  paragraph  (d)(5). 

The  adoiUons  and  revisions  read  as 
follows; 

§  1 .732-1     Basis  of  distributed  property 
other  than  money. 

(c)  Allocation  of  basis  among 
properties  distributed  to  a  partner — (1) 
General  rule — (i)  Unrealized  receivables 
and  inventory  items.  The  basis  to  be 
allocated  to  properties  distributed  to  a 
partner  under  section  732(a)(2)  or  (b)  is 
allocated  first  to  any  uru^alized 
receivables  (as  defined  in  section  751(c)) 
and  inventory  items  (as  defined  in 
section  751(d)(2))  in  an  amount  equal  to 
the  adjusted  basis  of  each  such  property 
to  the  partnership  immediately  before 
the  distribution.  If  the  basis  to  be 
allocated  is  less  than  the  sum  of  the 
adjusted  bases  to  the  partnership  of  the 
distributed  uru^alized  receivables  and 
inventory  items,  the  adjusted  basis  of 
the  distributed  property  must  be 
decreased  in  the  manner  provided  in 
paragraph  (c)(2)(i)  of  this  section. 

(ii)  Other  distributed  property.  Any 
basis  not  allocated  to  unrealized 
receivables  or  inventory  items  under 
paragraph  (c)(l)(i)  of  this  section  is 
allocated  to  any  other  property 
distributed  to  the  partner  in  the  same 
transaction  by  assigning  to  each 
distributed  property  an  amount  equal  to 
the  adjusted  basis  of  the  property  to  the 
partnership  immediately  before  the 
distribution.  However,  if  the  sum  of  the 
adjusted  bases  to  the  partnership  of 
such  other  distributed  property  does  not 
equal  the  basis  to  be  allocated  among 
the  distributed  property,  any  increase  or 
decrease  required  to  make  the  amounts 
equal  is  allocated  among  the  distributed 
property  as  provided  in  paragraph  (c)(2) 
of  this  section. 

(2)  Adjustment  to  basis  allocation — (i) 
Decrease  in  basis.  Any  decrease  to  the 
basis  of  distributed  property  required 
under  paragraph  (c)(1)  of  this  section  is 
allocated  first  to  distributed  property 
with  imrealized  depreciation  in 
proportion  lo  each  property's  respective 
amount  of  unrealized  depreciation 
before  any  decrease  (but  only  to  the 
extent  of  each  property's  unrealized 


depreciation).  If  the  required  decrease 
exceeds  the  amount  of  imrealized 
depreciation  in  the  distributed  property, 
the  excess  is  allocated  lo  the  distributed 
property  in  proportion  to  the  adjusted 
bases  of  the  distributed  property,  as 
adjusted  pursuant  to  the  immediately 
preceding  sentence. 

(ii)  Increase  in  basis.  Any  mcrease  to 
the  basis  of  distributed  property 
required  luder  paragraph  (c)(l)(ii)  of 
this  section  is  allocated  first  to 
distributed  property  (other  than 
unrealized  receivables  and  inventory 
items)  with  unrealized  appreciation  in 
proportion  to  each  property's  respective 
amount  of  unrealized  appreciation 
before  any  increase  (but  only  lo  the 
extent  of  each  property's  unrealized 
appreciation).  If  the  required  increase 
exceeds  the  amount  of  uiuealized 
appreciation  in  the  distributed  property, 
the  excess  is  allocated  to  the  distributed 
property  (other  than  unrealized 
receivables  or  inventor>"  items)  in 
proportion  to  the  fair  market  value  of 
the  distributed  property. 

(3)  Unrealized  receivables  and 
inventor}-  items.  If  the  basis  lo  Be 
allocated  upon  a  distribution  in 
liquidation  of  the  partner's  entire 
interest  in  the  partnership  is  greater 
than  the  adjusted  basis  to  the 
partnership  of  the  unrealized 
receivables  and  inventory  items 
distributed  to  the  partner,  and  if  there 
is  no  other  property  distributed  lo 
which  the  excess  can  be  allocated,  the 
distributee  partner  sustains  a  capital 
loss  under  section  731(a)(2)  to  the  extern 
of  the  unallocated  basis  of  the 
partnership  interest. 

(4)  Examples.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  7  A  is  a  one-fourth  paruiar  in 
portnerebip  PRS  and  has  an  adjusted  basiN  tn 
its  partnership  interasl  of  S650.  PRS 
distributes  inventory  items  and  Assets  X  and 
Y  to  A  in  liquidation  of  A's  entire 
partnership  interest.  The  distributed 
inventory  Items  have  a  basis  to  the 
partnership  of  SlOO  and  a  fair  market  value 
of  S200.  Asset  X  ha.>i  an  adjusted  basis  lo  the 
partnership  of  S-SO  and  a  fair  market  value  of 
S400.  ,^s.set  Y  ha8  an  adjusted  basis  lo  the 
partnenihip  and  a  fair  market  value  of  $100. 
Neither  Asset  X  nor  As8e\  Y  consists  of 
inventor)'  items  or  unrealizAd  reretvables. 
Under  this  paragraph  (c),  A's  basis  in  its 
partnership  interest  is  allocated  Hrst  to  the 
inventory  items  in  an  aniouDl  equal  to  their 
adjusted  basis  to  tlie  partnership.  A. 
therefore,  has  an  adju.sled  liasis  in  the 
inventor>-  items  of  SlOO.  The  remaining  basis. 
$51)0.  is  aIlo<:ated  lo  the  distributed  properly 
first  in  an  amount  equal  to  tiie  propen>  's 
adjusted  tjasis  to  the  parlaership.  "Thus.  Asset 
X  is  allocated  $50  and  Asset  Y  is  allocated 
SlOO.  Asset  X  is  then  allocated  S350,  the 
amount  of  unrealized  appreciation  in  A.ss«l 
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X.  Finally,  the  remaining  basis,  S50.  is 
allocated  to  Assets  X  and  Y  in  proportion  to 
their  fair  market  values:  S40  to  Asset  X  (400/ 
500  X  $50),  and  $10  to  Asset  Y  (100/500  x 
$50).  Therefore,  after  the  distribution.  A  has 
an  adjusted  basis  of  $440  in  Asset  X  and  $110 
in  Asset  Y. 

Example  ^.  8  is  a  one-fourth  partner  in 
partnership  PRS  and  has  an  adjusted  basis  in 
its  partnership  interest  of  $200.  PRS 
distributes  Asset  X  and  Asset  Y  to  B  in 
liquidation  of  its  entire  partnership  interest. 
Asset  X  has  an  adjusted  basis  to  the 
partnership  and  fair  maritet  value  of  $150. 
Asset  Y  has  an  adjusted  basis  to  the 
partnership  of  $150  and  a  fair  market  value 
of  $50.  Neither  of  the  assets  consists  of 
inventory  items  or  unrealized  receivables. 
Under  this  paragraph  (c),  B's  basis  is  first 
assigned  to  the  distributed  property  to  the 
extent  of  the  partnership's  basis  in  each 
distributed  property.  Thus,  Asset  X  and  Asset 
Y  are  each  assigned  $150.  Because  the 
aggregate  adjusted  basis  of  the  distributed 
property.  $300.  exceeds  the  basis  to  be 
allocated,  $200,  a  decrease  of  $100  in  the 
basis  of  the  distributed  property  is  required. 
Assets  X  and  Y  have  unrealized  depreciation 
of  zero  and  $100,  respectively.  Thus,  the 
entire  decrease  is  allocated  to  Asset  Y.  After 
the  distribution.  B  has  an  adjusted  basis  of 
$150  in  Asset  X  and  $50  in  Asset  Y. 


Example  3.  C.  a  partner  in  partnership 
PRS.  receives  a  distribution  in  liquidation  of 
its  entire  partnership  interest  of  $6,000  cash. 
inventory  items  having  an  adjusted  basis  to 
the  partnership  of  $6,000,  and  real  property 
having  an  adjusted  basis  to  the  partnership 
of  $4,(X)0.  C*s  basis  in  its  partnership  interest 
is  $9,000.  The  cash  distribution  reduces  C's 
basis  to  $3,000.  which  is  allocated  entirely  to 
the  inventory  items.  The  real  property  has  a 
zero  basis  in  C's  hands.  The  partnership 
bases  not  carried  over  to  C  for  the  distributed 
properties  are  lost  unless  an  election  imder 
section  754  is  in  effect  requiring  the 
partnership  to  adjust  the  bases  of  remaining 
partnership  properties  under  section  734(bT 

Example  4.  Assume  the  same  facts  as  in 
Example  3  of  this  paragraph  except  C 
receives  a  distribution  in  liquidation  of  its 
entire  partnership  interest  of  $1,000  cash  and 
inventory  items  having  a  basis  to  the 
partnership  of  $6,000.  The  cash  distribution 
reduces  C's  basis  to  $8,000,  which  can  be 
allocated  only  to  the  extent  of  $6,000  to  the 
inventory  items.  The  remaining  $2,000  basis, 
not  allocable  to  the  distributed  property, 
constitutes  a  capital  loss  to  partner  C  under 
section  731(a)(2).  If  the  election  under 
section  754  is  in  effect,  see  section  734(b)  for 
adjustment  of  the  basis  of  undistributed 
partnership  property. 

(5)  Effective  date.  This  paragraph  (c) 
applies  to  distritmtions  of  property  from 


a  partnership  that  occur  on  or  after 
December  15, 1999. 

(d)*  •  * 

(D*  *  • 

(ii)  Where  an  election  imder  section 
754  is  in  effect,  see  section  743(b)  and 
§§1.743-1  and  1.732-2. 
*         «         •         *         « 

(v)  ■   *   *  (For  a  shift  of  transferee's 
basis  adjustment  under  section  743(b)  to 
like  property,  see  §  1.743-l(g).) 

(vi)  The  provisions  of  this  paragraph 
(d)(1)  may  be  illustrated  by  the 
following  example: 

Example,  (i)  Transferee  partner,  T. 
purchased  a  one-fourth  interest  in 
partnership  PRS  for  $17,000  At  the  time  T 
purchased  the  partnership  interest,  the 
election  under  section  754  was  not  in  effect 
and  the  partnership  inventory  had  a  basis  to 
the  partnership  of  $14,000  and  a  fair  market 
value  of  $16,000.  T's  purchase  price  reflected 
$500  of  this  difference.  Thus,  $4,000  of  the 
$17,000  paid  by  T  for  the  partnership  interest 
was  attributable  to  T's  share  of  partnership 
inventory  with  a  basis  of  $3,500.  Within  2 
years  after  T  acquired  the  partnership 
interest,  T  retired  from  the  partnership  and 
received  in  liquidation  of  its  entire 
partnerstlip  interest  the  following  property; 


Cash 

Invenloiy  , 
Asset  X  ... 
Asset  Y  ... 


Adjusted  basis 
to  PRS 


$1,500 
3.500 
2.000 
4.000 


Fairmaiket 
value 


$1,500 
4.000 
4.000 
5.000 


(ii)  The  fair  market  value  of  the  inventory 
received  by  T  was  one-fourth  of  the  fair 
market  value  of  all  partnership  inventory  and 
was  T's  share  of  such  property.  It  is 
immaterial  whether  the  inventory  T  received 
was  on  hand  when  T  actiuired  the  interest. 
In  accordance  with  T's  election  under  section 
732(d).  the  amount  of  T's  share  of 
partnership  basis  that  is  attributable  to 
partnership  inventory  is  increased  by  $500 
(one-fourth  of  the  $2,000  difference  between 
the  fair  market  value  of  the  property. 
516.000,  and  its  $14,000  basis  to  the 
partnership  at  the  time  T  purchased  its 
interest)  This  adjustment  under  section 
732(d)  applies  only  for  purposes  of 
distributiotis  to  T,  and  not  for  purposes  of 
partnership  depreciation,  depletion,  or  gain 
or  loss  on  disposition.  Thus,  the  amount  to 
be  allocated  among  the  properties  received 
by  T  in  the  liquidating  distribution  is  $15,500 
($17,000.  T's  basis  for  the  partnership 
interest,  reduced  by  the  amount  of  cash 
received.  $1.5001.  This  amount  is  allocated  as 
follows:  The  basis  of  the  inventory  items 
received  is  $4,000.  consisting  of  the  $3,500 
conmion  partnership  basis,  plus  the  basis 
adjustment  of  $500  which  T  would  have  had 
under  section  743(b).  The  remaining  basis  of 
$1 1 ,500  ($1 3.500  minus  S4.000)  is  allocated 
among  the  remaining  property  distributed  to 


T  by  assigning  to  each  property  the  adjusted 
basis  to  the  partnership  of  such  property  and 
adjusting  that  basis  by  any  required  increase 
or  decrease.  Thus,  the  adjusted  basis  to  T  of 
Asset  X  is  $5,1  n  ($2,000,  the  adjusted  basis 
of  Asset  X  to  the  partnership,  plus  $2,000. 
the  amount  of  unrealized  appreciation  in 
Asset  X.  plus  $1,111  ($4.()00/$9.000 
multiplied  by  $2,500)).  Similarly,  the 
adjusted  basis  of  Asset  Y  to  T  is  $6,389 
($4,000,  the  adjusted  basis  of  Asset  Y  to  the 
partnership,  plus  $1,000.  the  amotint  of 
tmrealized  appreciation  in  Asset  Y.  plus. 
$1,389  ($5,000/$g.000  multiplied  by  $2,500)). 
•  •  •  •  • 

(iii)  A  basis  adjustment  under  section 
743(b)  wotUd  change  the  basis  to  the 
transferee  partner  of  the  property 
actually  distributed. 

(5)  Required  statements.  If  a  transferee 
partner  notifies  a  partnership  that  it 
plans  to  make  the  election  under  section 
732(d)  imder  paragraph  (d)(3)  of  this 
section,  or  if  a  partnership  makes  a 
distribution  to  which  paragraph  (d)(4)  of 
this  section  applies,  the  partnership 
must  provide  the  transferee  with  such 
information  as  is  necessary  for  the 


transferee  properly  to  compute  the 
transferee's  basis  adjustments  under 
section  732(d). 

•         *         •         *         * 

Par.  3.  Section  1.732-2  is  amended  by 
revising  the  sentence  at  the  end  of  the 
Example  in  paragraph  (b)  to  read  as 
follows: 

f  1 .732-2    Special  partrwrshlp  basis  of 
distributed  property. 

(b)*   •   • 

Example.  •  *  •  See  §  1.743-l(g). 


Par.  4.  to  §  1.734-1,  paragraph  (e)  is 
added  to  read  as  follows: 

S 1 .734-1     Optional  adjustment  to  basis  of 
undistributed  partnership  property. 

***** 

(e)  Recovery  of  adjustments  to  basis  of 
partnership  property— (1)  Increases  in 
basis.  For  purposes  of  section  168.  if  the 
basis  of  a  partnership's  recovery 
property  is  increased  as  a  result  of  the 
distribution  of  property  to  a  partner, 
then  the  increased  portion  of  the  basis 
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must  be  taken  into  account  as  if  it  were 
newly-punJiased  recovery  property 
placed  in  service  when  the  distribution 
occurs.  Consequently,  any  applicable 
recovery  period  and  method  may  be 
used  to  determine  the  recovery 
allowance  with  respect  to  the  increased 
portion  of  the  basis.  However,  no 
change  is  made  for  pmposes  of 
determining  the  recovery  allowance 
imder  section  168  for  the  portion  of  the 
basis  for  which  there  is  no  increase. 

(2)  Decreases  in  basis.  For  purposes  of 
section  168.  if  the  basis  of  a 
partnership's  recover)'  property  is 
decn-eased  as  a  result  of  the  distribution 
of  property  to  a  partner,  then  the 
decrease  in  basis  must  be  accounted  for 
over  the  remaining  recovery  period  of 
the  property  beginning  with  the 
recovery  period  in  which  the  basis  is 
decreased. 

(3)  Effective  date.  This  paragraph  (e) 
applies  to  distributions  of  property  from 
a  partnership  that  occur  on  or  after 
December  15. 1999. 

Par.  5.  Section  1.743-1  is  revised  to 
read  as  follows: 

§  1 .743-1     Optional  adjustment  to  basis  of 
partnership  property. 

(a)  Generally.  The  basis  of  partnership 
property  is  adjusted  as  a  restdt  of  the 
transfer  of  an  interest  in  a  partnership 
by  sale  or  exchange  or  on  the  death  of 
a  partner  only  if  the  election  pro\ided 
by  section  754  (relating  to  optional 
adjustments  to  the  basis  of  partnership 
property)  is  in  effect  with  respect  to  the 
partnership.  Whether  or  not  the  election 
provided  in  section  754  is  in  effect,  the 
basis  of  partnership  property  is  not 
adjusted  as  the  result  of  a  contribution 


of  property,  including  money,  to  the 
partnership. 

(b)  Determination  of  adjustment.  In 
the  case  of  the  transfer  of  an  interest  in 

a  partnership,  either  by  sale  or  exchange 
or  as  a  result  of  the  death  of  a  partner, 
a  partnership  that  has  an  election  under 
section  754  in  effect — 

(1 )  Increases  the  adjusted  basis  of 
partnership  property  by  the  excess  of 
the  transferee's  basis  for  the  transferred 
partnership  interest  over  the  transferee's 
share  of  the  adjusted  basis  to  the 
partnership  of  the  partnership's 
proper!)';  or 

(2)  Decreases  the  adjusted  basis  of 
partnership  propert)'  by  the  excess  of 
the  transferee's  share  of  the  adjusted 
basis  to  the  partnership  of  the 
partnership's  property  over  the 
transferee's  basis  for  the  transferred 
partnership  interest. 

(c)  Determination  of  transferee's  basis 
in  the  transferred  partnership  interest. 
to  the  case  of  the  transfer  of  a 
partnership  interest  by  sale  or  exchange 
or  as  a  result  of  the  death  of  a  partner, 
the  transferee's  basis  in  the  transferred 
partnership  interest  is  determined  under 
section  742  and  §  1.742-1.  See  also 
section  752  and  §§1.752-1  through 
1.752-5. 

(d)  Determination  of  transferee's  share 
of  the  adjusted  basis  to  the  partnership 
of  the  partnership's  property — (1) 
Generally.  A  transferee's  share  of  the 
adjusted  basis  to  the  partnership  of 
partnership  property  is  equal  to  the  sum 
of  the  transferee's  interest  as  a  partner 
in  the  partnership's  previously  taxed 
capital,  plus  the  transferee's  share  of 
partnership  liabilities.  Generally,  a 
transferee's  interest  as  a  partner  in  the 


partnership's  previously  taxed  capital  is 
equal  to — 

(i)  The  amount  of  cash  that  the 
transferee  would  receive  on  a 
liquidation  of  the  partnership  following 
the  hypothetical  transaction,  as  defined 
in  paragraph  (d)(2)  of  this  section  (to  the 
extent  attributable  to  the  acquired 
partnership  interest);  increased  by 

(ii)  The  amount  of  tax  loss  (includmg 
any  remedial  allocations  under  §  1.704- 
3(d)).  that  would  be  allocated  to  the 
transferee  ftxim  the  hypothetical 
transaction  (to  the  e.xtent  attributable  to 
the  acquired  partnership  mterest);  and 
decreased  by 

(iii)  The  amount  of  tax  gam  (includmg 
any  remedial  allocations  under  §  1.704- 
3(d)).  that  would  be  allocated  to  the 
transferee  from  the  hj'pothetical 
transaction  (to  the  extent  attributable  to 
the  acquired  partnership  interest). 

(2)  Hypothetical  transaction  defined. 
For  purposes  of  paragraph  (d)(1)  of  this 
section,  the  hypothetical  transaction 
means  the  disposition  by  the 
partnership  of  all  of  the  partnership's 
assets,  immediately  after  the  transfer  of 
the  partnership  mterest,  in  a  fully 
taxable  transaction  for  cash  equal  to  the 
fair  market  value  of  the  assets. 

(3)  Examples.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples: 

Example  I .  (i )  A  is  a  member  of 
partnership  PRS  in  which  th£  partners  have 
equal  interests  in  capital  and  profits.  ThK 
partnership  has  made  an  election  under 
section  754.  relating  to  the  optional 
adjustment  to  the  basis  of  partnership 
property.  A  sells  its  interest  to  T  for  $22,000. 
The  balance  sheet  of  the  partnership  at  the 
dale  of  sale  shows  the  following: 


Asssis 


Adjusted  basis  ^^^^^ 


Cash 

Accounts  recetvable  . 

Inventory  

Depreciabte  assets  .. 


$5,000 
10,000 
20.000 
20.000 


$5,000 
10.000 
21.000 
40.000 


Total  . 


55,000 


76.000 


Liabilities  and  Capital 

Ad)usl«<)P«r 

books 

Fairmaiket 
value 

$10,000 

15.000 
15,000 
15,000 

510,000 

Capital: 

A 

" 

22.000 
22,000 

C  

'■•••""""""^T'" 

22.000 

Total 

55.000 

76.000 
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(ii)  The  amount  of  (he  basis  adiustment 
under  section  743(b)  is  the  difference 
between  the  basis  of  T"s  interest  in  the 
partnership  and  T's  share  of  the  adjusted 
basis  to  the  partnership  of  the  partnership's 
property.  Under  section  742.  the  basis  of  T's 
inleresl  is  $25.3,')3  (the  cash  paid  for  A's 
interest.  $22,000.  plus  S3. 333.  T's  share  of 
partnership  liabilities).  T's  interest  in  the 
partnership's  previously  taxed  capital  is 
515.000  ($22,000.  the  amount  of  cash  T 
would  receive  if  PRS  liquidated  immediately 
after  the  hypothetical  transaction,  decreased 
by  S7.000.  the  amount  of  tax  gain  allocated 
to  T  from  the  hypothetical  transaction).  T's 
share  of  the  adjusted  basis  to  the  partnership 
of  the  partnership's  property  is  Sia.333 
(SIS.OOO  share  of  previously  taxed  capital, 
plus  $3,333  share  of  the  partnership's 
liabilities).  The  amount  of  the  basis 
adjustment  under  section  743(b)  to 
partnership  property  therefore,  is  $7,000.  the 
difference  between  $25,333  and  $18,333. 

Example  2.  A.  B.  and  C  form  partnership 
PRS.  to  which  A  contributes  land  (Asset  1) 
with  a  fair  market  value  of  $1,000  and  an 
adjusted  basis  lo  A  of  $400.  and  B  and  C  each 
contribute  $1.IXXI  cash.  Each  partner  has 
$1,000  credited  to  it  on  the  books  of  the 
partnership  as  its  capital  contribution.  The 
partners  share  in  profits  equally.  During  the 
partnership's  first  taxable  year.  Asset  1 
appreciates  in  value  lo  $1,300.  A  sells  its 
one-third  interest  in  the  partnership  to  T  for 
$1,100.  when  an  election  under  section  754 
is  in  effect.  The  amount  of  tax  gain  that 
would  be  allocated  to  T  from  the 
hypothetical  transaction  is  $700  ($600 
section  7041c)  built-in  gain,  plus  one-third  of 
the  additional  gain).  Thus.  T's  interest  in  the 
partnership's  previously  taxed  capital  is  S4(X) 
($1,100.  the  amount  of  cash  T  would  receive 
if  PRS  liquidated  immediately  after  the 
hypothetical  transaction,  decreased  by  $700. 
T's  share  of  gain  from  the  hypothetical 
transaction).  The  amount  of  T's  basis 
adjustment  under  section  743(b)  to 
partnership  property  is  $700  (the  excess  of 
$1,100.  T's  cost  basis  for  its  interest,  over 
$400.  T's  share  of  the  adjusted  basis  to  the 
partnership  of  partnership  property). 

(b)  Allocation  of  basis  adiustment.  For 
the  allocation  of  the  basis  adjustment 
under  this  section  among  the  individual 
items  of  partnership  property,  see 


section  755  and  the  regulations 
thereunder. 

(f)  Subsequent  transfers.  Where  there 
has  been  more  than  one  transfer  of  a 
partnership  interest,  a  transferee's  basis 
adjustment  is  determined  without 
regard  to  any  prior  transferee's  basis 
adjustment.  In  the  case  of  a  gift  of  an 
interest  in  a  partnership,  the  donor  is 
treated  as  transferring,  and  the  donee  as 
receiving,  that  portion  of  the  basis 
adjustment  attributable  to  the  gifted 
partnership  interest.  The  provisions  of 
this  paragraph  (f)  are  illustrated  by  the 
following  example: 

Example,  (i)  A.  B.  and  C  form  partnership 
PRS.  A  and  B  each  contribute  $1,000  cash, 
and  C  contributes  land  with  a  basis  and  fair 
market  value  of  $1,000.  When  the  land  has 
appreciated  in  value  lo  $1 .300.  A  sells  its 
interest  to  Tl  for  $1,100  (one-third  of  $3,300. 
the  fair  market  value  of  the  partnership 
property).  An  election  under  section  754  is 
in  effect:  therefore.  Tl  has  a  basis  adjustment 
under  section  743(b)  of  $100. 

(ii)  After  the  land  has  further  appreciated 
in  value  to  $1,600.  Tl  sells  its  inleresl  to  T2 
for  $1,200  (one-third  of  $3,600.  the  fair 
market  value  of  the  partnership  property).  T2 
has  a  basis  adjustment  imder  section  743(b) 
of  $200.  This  amount  is  determined  without 
regard  to  any  basis  adjustment  under  section 
743(b)  that  Tl  may  have  had  in  the 
partnership  assets. 

(iii)  During  the  following  year.  T2  makes  a 
gift  lo  T3  of  fifty  percent  of  t2's  interest  in 
PRS.  At  the  time  of  the  transfer.  T2  has  a 
$200  basis  adjustment  under  section  743(b). 
T2  is  treated  as  transferring  $100  of  the  basis 
adjustment  to  T3  with  the  gift  of  the 
partnership  interest. 

(g)  Distributions — (1)  Distribution  of 
adjusted  property  to  the  transferee — (i) 
Coordination  with  section  732.  If  a 
partnership  distributes  property  to  a 
transferee  and  the  transferee  has  a  basis 
adjustment  for  the  property,  the  basis 
adjustment  is  taken  into  accoimt  under 
section  732.  See  §  1.732-2(b). 

(ii)  Coordination  with  section  734.  For 
certain  adjustments  to  the  common 
basis  of  remaining  partnership  property 
after  the  distribution  of  adjusted 


property  to  a  transferee,  see  §  1.734- 
2(b). 

(2)  Distribution  of  adjusted  property 
to  another  partner— -ii)  Coordination 
with  section  732.  If  a  partner  receives  a 
distribution  of  property  with  respect  to 
which  another  partner  has  a  basis 
adjustment,  the  distributee  does  not  take 
the  basis  adjustment  into  account  imder 
section  732. 

(ii)  Reallocation  of  basis.  A  transferee 
with  a  basis  adjustment  in  property  that 
is  distributed  to  another  partner 
reallocates  the  basis  adjustment  among 
the  remaining  items  of  partnership 
property  under  S  1.755-l(c). 

(3)  Distributions  in  complete 
liquidation  of  a  partner's  interest.  If  a 
transferee  receives  a  distribution  of 
property  (whether  or  not  the  transferee 
has  a  basis  adjustment  in  such  property) 
in  liquidation  of  its  interest  in  die 
partnership,  the  adjusted  basis  to  the 
partnership  of  the  distributed  property 
immediately  before  the  distribution 
includes  the  transferee's  basis 
adjustment  for  the  property  in  which 
the  transferee  relinquished  an  interest 
(either  because  it  remained  in  the 
partnership  or  was  distributed  to 
another  partner).  Any  basis  adjustment 
for  property  in  which  the  transferee  is 
deemed  to  relinquish  its  interest  is 
reallocated  among  the  properties 
distributed  to  the  transferee  imder 

§  1.755-l(c). 

(4)  Coordination  with  other 
provisions.  The  rules  of  sections 
704(c)(1)(B).  731.  737,  and  751  apply 
before  the  rules  of  this  paragraph  (g). 

(5)  Example.  The  provisions  of  this 
paragraph  (g)  are  illustrated  by  the 
following  example: 

Example,  (i)  A.  B.  and  C  are  equal  partners 
in  partnership  PRS.  Each  partner  originally 
contributed  $10,000  in  cash,  and  PRS  used 
the  contributions  lo  purchase  five 
nondepreciable  capital  assets.  PRS  has  no 
liabilities.  After  five  years.  PRS's  balance 
sheet  appears  as  follows: 


Asset  1  . 
Assets  . 
Assets  . 
Asset  4  . 
Assets  . 


Total 


Adjusted  t)asis 


S10.000 
4,000 
6,000 
7,000 
3,000 


30,000 


Fair  mar1<el 
value 


$10,000 

6.000 

6.000 

4.000 

13.000 


39,000 
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CaplW 


Ad|u5tedper 

books 


Fair  marltei 
value 


Partner  A  . 
Partner  B  . 
Partner  C 

Total  . 


S10.000 
10.000 
10.000 


$13,000 
13.000 
13.000 


30.000 


39.000 


(ii)  A  sells  its  interest  lo  T  for  $13,000  when  PRS  has  an  election  in  effect  under  section  754.  T  receives  a  basis  adjustment 
under  section  743(b)  in  the  partnership  property  that  is  equal  to  $3,000  (the  excess  of  T's  basis  in  the  partnership  interest.  $13,000. 
over  T's  share  of  the  adjusted  basis  to  the  partnership  of  partnership  property.  $10,000)  The  basis  adjustment  is  allocated  under 
secUon  755.  and  the  partnership's  balance  sheet  appears  as  follows: 


Assets 

Adiusted  basis 

Fair  madtet 
value 

Basis 
adjustment 

Asset  1                               '. 

$10,000 
4.000 
6.000 
7.000 
3.000 

S10.000 
6.000 
6.000 
4.000 
13,000 

SO  ,00 

Asset  2 

Assets 

Asset  4 ~ - 

Assets - 

66667 

0.00 

(1,000.00) 

3.333.33 

fotai 

30,000 

39.000 

3.000.00 

Capital 

Adjusted  per    1 
books 

Fair  market 
vakje 

Special  tiasis 

SI  0.000 
10.000 

10.000 

SI  3.000 
13.000 
13.000 

$3,000 

0 

0 

30.000  j 

39,000 

3.000 

(iii)  Assume  thai  PRS  distributes  Asset  2  lo 
T  in  partial  liquidation  of  T's  interest  in  the 
partnership.  T  has  a  basis  adjustment  under 
section  743(b)  of  $666.67  in  Asset  2.  Under 
paragraph  (g)(l)(i)  of  this  section.  T  takes  the 
t}asis  adjustment  into  account  under  section 
732.  Therefore.  T  will  have  a  basis  in  Asset 
2  of  $4,666.67  following  the  distribution. 

(iv)  Assume  instead  that  PRS  dislribules 
Asset  5  lo  C  in  complete  liquidation  of  C's 
interest  in  PRS.  T  has  a  basis  adjustment 
under  section  743(b)  of  S3.333.33  in  Asset  5. 
Under  paragraph  (g)(2)(i)  of  this  section.  C 
does  not  lake  T's  basis  adjustment  into 
account  under  secUon  732.  Therefore,  the 
partnership's  basis  for  purposes  of  sections 
732  and  734  is  S3.000.  Under  paragraph 
(g)(2)(ii)  of  this  section.  T's  $3,333.33  basis 
adjustment  is  reallocated  among  the 
remaining  partnership  assets  under  §  1.755- 
1(c). 

(v)  Assume  instead  that  PRS  distributes 
Asset  5  lo  T  in  complele  liquidaUon  of  its 
inleresl  in  PRS.  Under  paragraph  (g)(3)  of  Ibis 
section,  immediately  prior  to  the  distribution 
of  Asset  5  lo  T.  PRS  must  adjust  the  basis  of 
Asset  5.  Therefore,  immediately  prior  lo  the 
distribution.  PRS's  basis  in  Asset  5  is  equal 
to  $6,000.  which  is  the  sura  of  (A)  $3,000. 
PRS's  common  basis  in  Asset  5.  plus  (B) 
$3,333.33.  T's  basis  adjustment  lo  Asset  5. 
plus  (C)  ($333.33).  the  sum  of  T's  basis 
adjustments  in  Assets  2  and  4.  For  purposes 
of  sections  732  and  734.  therefore.  PRS  will 


be  treated  as  having  a  tiasis  in  Asset  5  equal 
to  $6,000. 

(h)  Contributions  of  adjusted 
property— (1)  Section  721  (a  I 
transactions.  If,  in  a  transaction 
described  in  section  721(a),  a 
partnership  (the  upper  tier)  contributes 
to  another  partnership  (the  lower  tier) 
property  with  respect  to  which  a  basis 
adjustment  has  been  made,  the  basis 
adjustment  is  treated  as  contributed  to 
the  lower-tier  partnership,  regardless  of 
whether  the  lower-tier  partnership 
makes  a  section  754  election.  The  lower 
tier's  basis  in  the  contributed  assets  and 
the  upper  tier's  basis  in  the  partnership 
interest  received  in  the  transaction  are 
determined  with  reference  to  the  basis 
adjustment.  However,  that  portion  of  the 
basis  of  the  upper  tier's  interest  in  the 
lower  tier  attributable  to  the  basis 
adjustment  must  be  segregated  and 
allocated  solely  to  the  transferee  partner 
for  whom  the  basis  adjustment  was 
made.  Similarly,  that  portion  of  the 
lower  tier's  basis  in  its  assets 
attributable  to  the  basis  adjustment  must 
be  segregated  and  allocated  solely  to  the 
upper  tier  and  the  transferee.  A  partner 
with  a  basis  adjustment  in  property  held 
by  a  partnersliip  that  terminates  under 


section  708(b)(1)(B)  will  continue  to 
have  the  same  basis  adjustment  with 
respect  to  property  deemed  contributed 
by  the  terminated  partnership  to  the 
new  partnership  under  S  1.708- 
l(b)(l)(iv).  regardless  of  whether  the 
new  partnership  makes  a  sectioD  754 
election. 

(2)  Section  351  transactions — (i)  Basis 
in  transferred  property.  A  corporation's 
adjusted  lax  basis  in  property 
transferred  to  the  corporation  by  a 
partnership  in  a  transaction  described  in 
section  351  is  determined  with 
reference  to  anv  basis  adjustments  to  the 
property  under  section  743(b)  (other 
than  any  basis  adjustment  that  reduces 
a  partner's  gain  under  paragraph 
(h)(2)(ii)  of  this  section). 

(ii)  Partnership  gain.  The  amount  of 
gain,  if  any,  recognized  by  the 
partnership  on  a  transfer  of  property  by 
the  partnership  to  a  corporation  in  a 
transfer  described  in  section  351  is 
determined  without  reference  to  any 
basis  adjustment  to  the  transferred 
property  imder  section  743(b).  The 
amount  of  gain,  if  any.  recognized  by 
the  partnership  on  the  transfer  that  is 
allocated  to  a  partner  with  a  basis 
adjustment  in  the  transferred  property  is 
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adjusted  to  reflect  the  partner's  basis 
adjustment  in  the  transferred  property. 

(iii)  Basis  in  stock.  The  partnership's 
adjusted  tax  basis  in  stock  received  from 
a  corporation  in  a  transfer  described  in 
section  351  is  determined  without 
reference  to  the  basis  adjustment  in 
property  transferred  to  the  corporation 
in  the  section  351  exchange.  A  partner 
with  a  basis  adjustment  in  property 
transferred  to  the  corporation,  however, 
has  a  basis  adjustment  in  the  stock 
received  by  the  partnership  in  the 
section  351  exchange  in  an  amount 
equal  to  the  partner's  basis  adjustment 
in  the  transferred  property,  reduced  by 
any  basis  adjustment  that  reduced  the 
partner's  gain  under  paragraph  (h)(2)(ii) 
of  this  section. 

(iv)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (h): 

Example,  (i)  A.  B.  and  C  are  equal  partners 
in  partnership  PRS.  The  partnership's  only 
asset.  Asset  1 .  has  an  adjusted  lax  basis  of' 
S60  and  a  fair  market  value  of  SI  20.  Asset  1 
is  a  nondepreciable  capital  asset  and  is  not 
.section  704(c)  properly  A  has  a  basis  in  its 
partnership  interest  of  $40.  and  a  positive 
section  743(b)  adjustment  of  J20  in  Asset  1. 
In  a  transaction  lo  wliich  section  351  applies. 
PRS  contributes  Asset  1  to  X,  a  corporation, 
in  exchange  for  S15  in  cash  and  X  stock  with 
a  fair  market  value  of  S105. 

(ii)  Under  paragraph  (h)(2)(ii)  of  this 
section.  PRS  realizes  $60  of  gain  on  the 
transfer  of  Asset  1  to  X  ($120.  its  amount 
realized,  minus  $60.  its  adjusted  basis),  but 
recognizes  only  $15  of  that  gain  under 
.lection  35:(b)(l).  Of  this  amount.  $5  is 
allocated  to  each  partner.  A  must  use  $5  of 
its  basis  adjustment  in  Asset  1  to  offset  As 
share  of  PRS's  gain.  Under  paragraph 
(h)(2)(iii)  of  this  section.  PRS's  basis  in  the 
stock  received  from  X  is  $60.  However.  A  has 
a  basis  adjustment  in  the  stock  received  by 
PRS  equal  to  $15  (its  basis  adjustment  in 
Asset  1 ,  $20.  reduced  by  the  portion  of  the 
adjustment  which  reduced  A's  gain,  $5). 
Under  paragraph  (h)(2)(i)  of  this  section.  X's 
basis  in  Asset  1  equals  $75  (PRS's  common 
basis  in  the  asset.  $60.  plus  As  basis 
adjustment  under  section  743(b).  $20,  less 
the  portion  of  the  adjusunsnt  which  reduced 
A's  gain.  $5). 

(i)  IReservod). 

(j)  Effect  of  basis  adjustinent—ii)  In 
general.  The  basis  adjustment 
constihites  an  adjustment  to  the  basis  of 
partnership  property  with  respect  to  the 
transferee  only.  No  adjustment  is  made 
to  the  common  basis  of  partnership 
property.  Thus,  for  purposes  of 
calculating  income,  deduction,  gain, 
and  loss,  the  transferee  will  have  a 
special  basis  for  those  partnership 
properties  the  bases  of  which  are 
adjusted  under  section  743(b)  and  this 
section.  The  adjustment  to  the  basis  of 
partnership  property  imder  section 
743(b)  has  no  effect  on  the  partnership's 


computation  of  any  item  imder  section 

703. 
(2)  Computation  of  partner's 

distributive  share  of  partnership  items. 

The  partnership  first  computes  its  items 

of  income,  deduction,  gain,  or  loss  at  the 

partnership  level  imder  section  703.  The 
partnership  then  allocates  the 
partnership  items  among  the  partners, 
including  the  transferee,  in  accordance 
with  section  704,  and  adjusts  the 
partners'  capital  accounts  accordingly. 
The  partnership  then  adjusts  the 
transferee's  distributive  share  of  the 
items  of  partnership  income,  deduction, 
gain,  or  loss,  in  acconlance  with 
paragraphs  ())(3)  and  (4)  of  this  section, 
to  reflect  the  effects  of  the  transferee's 
basis  adjustment  under  section  743(b). 
These  adjustments  to  the  transferee's 
distributive  shares  must  be  reflected  on 
Schedules  K  and  K-1  of  the 
partnership's  return  (Form  1065).  These 
adjustments  to  the  transferee's 
distributive  shares  do  not  affect  the 
transferee's  capital  accoimt. 

(3)  Effect  of  basis  adjustment  in 
determining  items  of  income,  gain,  or 
loss — (i)  In  general.  The  amount  of  a 
transferee's  income,  gain,  or  loss  from 
the  sale  or  exchange  of  a  partnership 
asset  in  which  the  transferee  has  a  basis 
adjustment  is  equal  to  the  transferee's 
share  of  the  partnership's  gain  or  loss 
from  the  sale  of  the  asset  (including  any 
remedial  allocations  imder  J  1.704— 
3(d)),  minus  the  amount  of  the 
transferee's  positive  basis  adjustment  for 
the  partnership  asset  (determined  by 
taking  into  account  the  recovery  of  the 
basis  adjustment  under  paragraph 
(j)(4)(i)(B)  of  this  section)  or  plus  the 
amount  of  the  transferee's  negative  basis 
adjustment  for  the  partnership  asset 
(determined  by  taking  into  the  accoimt 
the  recovery  of  the  basis  adjustment 
under  paragraph  (j)(4)(ii)(B)  of  this 
section). 

(ii)  Examples.  The  following 
examples  illustrate  the  principles  of  this 
paragraph  (j)(3): 

Example  1.  A  and  B  form  equal  partnership 
PRS.  A  contributes  nondepreciable  properly 
with  a  fair  market  value  of  $50  and  an 
adjusted  tax  basis  of  $100  PRS  will  use  the 
traditional  allocation  method  under  S  1.704- 
3(b).  B  contributes  $50  cash.  A  sells  its 
inleresl  to  T  for  $50.  PRS  has  an  election  in 
effect  to  adjust  the  basis  of  partnership 
property  under  section  754.  T  receives  a 
negative  $50  basis  adjustment  under  section 
743(b)  that,  under  section  755.  is  allocated  id 
the  nondepreciable  property  PRS  then  sells 
the  property  for  $60  PRS  recognizes  a  book 
gain  of  $10  (allocated  equally  between  T  and 
B)  and  a  tax  loss  of  $40.  T  will  receive  an 
allocaUon  of  $40  of  lax  loss  under  the 
principles  of  section  704(c).  However, 
because  T  has  a  negative  $50  basis 
adjustment  in  the  nondepreciable  property.  T 


recognizes  a  $10  gain  from  the  partnership's 
sale  of  the  property. 

Example  2.  A  and  B  form  equal  partnership 
PRS.  A  contributes  nondepreciable  property 
with  a  fair  market  value  of  $100  and  an 
adjusted  lax  basis  of  $50.  B  contributes  $100 
cash.  PRS  will  use  the  traditional  allocation 
method  under  §  1.704-3(b).  A  sells  its 
Interest  to  T  for  $100  PRS  has  an  election  in 
effect  to  adjust  the  basis  of  partnership 
property  under  section  754.  Therefore.  T 
receives  a  $50  basis  adjustment  under  section 
743(b)  that,  under  section  755.  is  allocated  to 
the  nondepreciable  property.  PRS  then  sells 
the  nondepreciable  property  for  $90.  PRS 
recognizes  a  book  loss  of  $10  (allocated 
equally  between  T  and  Bl  and  a  tax  gain  of 
$40.  T  will  receive  an  allocation  of  the  entire 
$40  of  tax  gain  under  the  principles  of 
section  704(c).  However,  because  T  has  a  $50 
basis  adjustment  in  the  property.  T 
recognizes  a  $10  loss  from  the  partnership's 
sale  of  the  property. 

Example  3.  A  and  B  form  equal  partnership 
PRS.  PRS  will  make  allocations  under  section 
704(c)  using  the  remedial  allocation  method 
described  in  S  1.704-3(d).  A  contributes 
nondepreciable  property  with  a  fair  market 
value  of  $100  and  an  adjusted  tax  basis  of 
$150.  B  contributes  $100  cash.  A  sells  its 
partnership  interest  lo  T  for  $100  PRS  has 
an  election  in  effect  to  adjust  the  basis  of 
partnership  properly  under  section  754.  T 
receives  a  negative  $50  basis  adjustment 
under  se<:tiDn  743(bl  that,  under  section  755. 
is  allocated  to  the  property.  The  partnership 
Ihen  sells  the  property  for  $120.  The 
partnership  recognizes  a  $20  book  gain  and 
a  $30  tax  loss.  The  book  gain  will  be 
allocated  equally  between  the  partners.  The 
entire  $30  lax  loss  vrill  be  allocated  to  T 
under  the  principles  of  section  704(c|.  To 
match  its  $10  share  of  book  gain.  B  will  be 
allocated  $10  of  remedial  gain,  and  T  will  be 
allocated  an  offsetting  $10  of  remedial  loss. 
T  was  allocaled  a  total  of  $40  of  lax  loss  vrilh 
respect  to  the  property.  However,  because  T 
has  a  negative  $50  basis  adjustment  to  the 
property.  T  recognizes  a  $10  gain  from  the 
partnership's  sale  of  the  property. 

(4)  Effect  of  basis  adjustment  in 
determining  items  of  deduction — (i) 
Increases — (A)  Additional  deduction. 
The  amotmt  of  any  positive  basis 
adjustment  that  is  recovered  by  the 
transferee  in  any  year  is  added  to  the 
transferee's  distributive  share  of  the 
partnership's  depreciation  or 
amortization  deductions  for  the  year. 
The  basis  adjustment  is  adjusted  under 
section  1016(a)(2)  to  reflect  the  recovery 
of  the  basis  adjustment. 

(B)  Recovery  period — (1)  In  general. 
Except  as  provided  in  paragraph 
(j)(4)(i)(B)(2)  of  this  section,  for 
purposes  of  section  168,  if  the  basis  of 
a  partnership's  recovery  property  is 
increased  as  a  result  of  the  transfer  of  a 
partnership  interest,  then  the  increased 
portion  of  the  basis  is  taken  into  accoimt 
as  if  it  were  newly-purchased  recovery 
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property  placed  in  service  when  the 
transfer  occurs.  Consequently,  any 
applicable  recovery  period  and  method 
may  be  used  to  determine  the  recovery 
allowance  with  respect  to  the  increased 
portion  of  the  basis.  However,  no 
change  is  made  for  purposes  of 
determining  the  recovery  allowance 
under  section  168  for  the  portion  of  the 
basis  for  which  there  is  no  increase. 

(2)  Remedial  allocation  method.  If  a 
partnership  elects  to  use  the  remedial 
allocation  method  described  in  5 1.704- 
3(d)  with  respect  to  an  item  of  the 
partnership's  recovery  property,  then 
the  portion  of  any  increase  in  the  basis 
of  the  item  of  the  partnership's  recovery 
property  under  section  743(b)  that  is 
attributable  to  section  704(c)  built-in 
gain  is  recovered  over  the  remaining 
recovery  period  for  the  partnership's 
excess  book  basis  in  the  property  as 
determined  in  the  final  sentence  of 
S  1.704-3(d)(2).  Any  remaining  portion 


of  the  basis  increase  is  recovered  under 
paragraph  (i)(4)(i)(B)(l)  of  this  section. 
{Cj  Examples.  'The  provisions  of  this 
paragraph  (j)(4)(i)  are  illustrated  by  the 
following  examples: 

Example  1 .  (i)  A.  B.  and  C  are  equal 
partners  in  partnership  PRS.  which  owns 
Asset  1.  an  item  nf  depreciable  property  thai 
has  a  fair  market  value  in  excess  of  its 
adjusted  tax  basis.  C  sells  its  inlerasl  in  PRS 
lo  T  while  PRS  has  an  election  in  effect 
under  secUon  754.  Pf?S.  therefore,  increases 
the  basis  of  Ajisel  1  with  respect  lo  T. 

(ii)  Assume  that  in  the  year  following  the 
transfer  of  the  partnership  interest  lo  T.  T's 
distributive  share  of  the  partnership's 
common  basis  depreciation  deductions  from 
.\sset  1  is  $1.(M]0.  Also  a.ssumo  that,  under 
paragraph  (i)(41(i)(B)  of  this  section,  the 
amount  of  the  basis  adjustment  under  section 
743(b)  that  T  recovers  during  the  year  is 
S500.  The  total  amount  of  depreciation 
deductions  from  Asset  1  reported  by  T  is 
equal  to  $1,500. 

Example  2.  (i|  A  and  B  form  equal 
partnership  PRS.  A  contributes  property  with 


rii)  adjusted  basis  of  SltM.OOO  and  a  fair 
market  value  of  $500,000.  B  contributes 
S.500.000  rash.  When  PRS  is  formed,  the 
property  has  6ve  years  remalfllng  in  its 
recovery  period.  "The  partnership*  adjusted 
basis  of  $100,000  will,  therefore,  be 
recovered  over  the  five  years  remaining  in 
the  property's  recovery  period.  PRS  elects  lo 
use  the  remedial  allocation  method  under 
S  1.704-3(d)  with  respect  lo  the  property.  If 
PRS  had  purchased  Ihe  property  at  the  time 
of  the  partnership's  formation,  the  l>asis  of 
the  property  would  have  lieen  recovered  over 
a  lOyear  period.  The  S4fX).0OO  of  section 
704(c)  built-in  gain  will,  therefore,  be     - 
amortized  under  §  1.704-3(d)  over  a  10-year 
period  beginning  at  the  time  of  the 
partnership's  formation. 

(ii)(A)  Except  for  the  depreciation 
deductions.  PRS's  expenses  equal  its  income 
in  each  year  of  the  hrst  two  years 
commencing  with  the  year  the  partnersiiip  is 
formed.  After  two  years.  A's  share  of  the 
adjusted  basis  of  partnership  property  is 
$120,000.  Hiiile  B's  is  $440,000: 


Capital  accounts 

A 

B 

Book 

Tax           1          Book 

Tax 

Initial  Contttbutlon  ..._ 

Depreciation  Year  1  «.._ » 

Remedial  _-_ 

$500,000 
(30,000) 

SI  00.000 

iibob 

$500,000 

(30.000) 

$500,000 
(20,000) 
(10.000) 

IJepreciation  Year  2 _ „..„ _ 

Remedial  — -..- _„.._..__. 

470,000 
(30,000) 

110,000 

470.000 
(30,000) 

470.000 

(20.000) 

10,000 

(10.000) 

440,000 

120,000 

440,000 

440.000 

(B)  A  sells  its  interest  in  PRS  lo  T  for  its 
fair  market  value  of  $440,000.  A  valid 
elecUon  under  section  754  is  in  effect  with 
respect  to  the  sale  of  the  partnership  interest. 
Accordingly.  PRS  makes  an  adjustment, 
pursuant  to  section  743(b).  to  increastf  the 
basis  of  partnership  property.  Under  section 
743(b),  the  amount  of  the  basis  adjustment  is 
equal  to  $320,000.  Under  section  755.  the 
entire  basis  adjustment  is  allocated  lo  Ihe 
property. 

(iii)  Al  Ihe  lime  of  Ihe  transfer.  $320,000 
of  section  704(c)  built-in  gain  from  Ihe 
property  was  still  reflected  on  the 
partnership's  books,  and  all  of  ihe  basis 
adjustment  is  attributable  lo  seciion  7(M(c) 
built-in  gain.  Therefore,  the  basis  adjustment 
will  tw  recovered  over  the  remaining 
recovery  period  for  the  seciion  704(c)  built- 
in  gain  "under  S  1.704-3(d). 

(ii)  Decreases — (A)  Reduced 
deduction.  The  amount  of  any  negative 
basis  adjustment  allocated  to  an  item  of 
depreciable  or  amortizable  property  that 
is  recovered  in  any  year  first  decreases 
the  transferee's  distributive  share  of  the 
partnership's  depreciation  or 
amortization  deductions  from  that  item 
of  property  for  the  year.  If  the  amount 
of  the  basis  adjustment  recovered  in  any 


year  exceeds  the  transferee's  distributive 
share  of  the  partnership's  depreciation 
or  amortization  deductions  from  the 
item  of  property,  then  the  transferee's 
distributive  share  of  the  partnership's 
depreciation  or  amortization  deductions 
from  other  items  of  partnership  property 
is  decreased.  The  transferee  then 
recognizes  ordinary  income  to  the 
extent  of  the  excess,  if  any.  of  the 
amount  of  the  basis  adjustment 
recovered  in  any  year  over  the 
transferee's  distributive  share  of  the 
partnership's  depreciation  or 
amortization  deductions  from  all  items 
of  property. 

(B)  Recovery  period.  For  purposes  of 
section  168,  if  the  basis  of  an  item  of  a 
partnership's  recovery  property  is 
decreased  as  the  result  of  the  transfer  of 
an  interest  in  the  partnership,  then  the 
decrease  is  recovered  over  the 
remaining  useful  life  of  the  item  of  the 
partnership's  recovery  property.  The 
portion  of  the  decrease  that  is  recovered 
in  any  year  during  the  recovery  period 
is  equal  to  the  product  of — 


( 1 )  The  amount  of  the  decrease  to  the 
item's  adjusted  basis  (determined  as  of 
the  date  of  the  transfer):  multiplied  by 

(2)  A  fraction,  the  numerator  of  which 
is  the  portion  of  the  adjusted  basis  of  the 
item  recovered  by  the  partnership  in 
that  year,  and  the  denominator  of  which 
is  the  adjusted  basis  of  the  item  on  the 
date  of  the  transfer  (determined  prior  to 
any  basis  adjustments). 

(C)  Examples.  The  provisions  of  this 
paragraph  (j)(4)(ii)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  A.  B.  and  C  are  equal 
partners  in  partnership  PRS.  which  owns 
Asset  2.  an  item  of  depreciable  property  thai 
has  a  fair  market  value  that  is  less  than  its 
adjusted  lax  tiasis.  C  sells  its  interest  in  PRS 
lo  T  while  PRS  has  an  election  in  effect 
under  section  754.  PRS.  therefore,  decreases 
the  tjasis  of  A-sset  2  with  respect  to  T. 

(ii)  Assume  thai  in  Ihe  year  following  Ihe 
transfer  of  the  partnership  interest  lo  T.  T's 
dislribiUive  share  of  the  partnership's 
common  basis  deprecialion  deductions  from 
A.ssel  2  is  $1,000  .Mso  assume  that,  under 
paragraph  (j)(4)(ii)(B)  of  Ihis  section,  the 
amount  of  the  basis  adjustmenl  under  section 
743(b)  lllal  T  recovers  during  the  year  is 
S500.  The  total  amount  of  dopreciaUon 
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deductiaiM  from  Assel  2  reported  by  T  is 
equal  to  S500. 

Example  2.  (i)  A  and  B  form  equal 
partnership  PRS.  A  conlribules  property  with 
an  adjusted  basis  of  $100,000  and  a  fair 
market  value  of  S50.000.  B  contributes 
$50,000  cash.  When  PRS  is  formed,  the 
property  has  five  years  remaining  in  its 
recovery  period.  The  partnership's  adjusted 
basis  of  $100,000  will,  therefore,  be 
recovered  over  the  five  years  remaining  in 
the  property's  recovery  period.  PRS  uses  the 
traditional  allocation  method  under  $  1.704- 
3(b)  with  respect  to  the  property.  As  a  result. 
B  will  receive  $5,000  of  depreciation 
deductions  from  the  property  in  each  of  years 
1-5,  and  A.  as  the  contributing  partner,  will 
receive  $15,000  of  depreciation  deductions  in 
each  of  these  years. 

(ii)  Except  for  the  depreciation  deductions, 
PRS's  expenses  equal  its  income  in  each  of 
the  first  two  years  commencing  with  the  year 
the  partnership  is  formed.  Af^er  two  years. 
A's  share  of  the  adjusted  basis  of  partnership 
property  is  $70,000.  while  B's  is  $40,000.  A 
sells  its  interest  in  PRS  to  T  for  its  fair  market 
value  of  $40,000.  A  valid  elef:tion  under 
section  754  is  in  effect  with  respect  to  the 
sale  of  the  partnership  interest.  Accordingly. 
PRS  makes  an  adjustment,  pursuant  to 
section  743(b).  to  decrease  the  basis  of 
partnership  property.  Under  section  743(b). 
the  amount  of  the  adjustment  is  equal  to 
($30,000).  Under  section  755,  the  entire 
adjustment  is  allocated  to  the  property. 

(iii)  The  basis  of  the  property  at  the  time 
of  the  transfer  of  the  partnership  interest  was 
$60,000.  In  each  of  years  3  through  5.  the 
partnership  will  realize  depreciation 
deductions  of  $20,000  from  the  property. 
Thus,  one  third  of  the  negative  baais 
adjustment  ($10,000)  will  be  recovered  In 
each  of  years  3  through  5.  Consequently,  T 
will  be  allocated,  for  tax  purposes, 
depreciation  of  $15,000  each  year  from  the 
partnership  and  will  recover  $10,000  of  its 
negative  basis  adjustment.  Thus,  T's  net 
depreciation  deduction  from  the  partnership 
in  each  year  is  $5,000. 

Example  J.  (i)  A.  B,  and  C  are  equal 
partners  in  partnership  PI?S,  which  owns 
Asset  2,  an  item  of  depreciable  property  that 
has  a  fair  market  value  that  is  less  than  its 
adjusted  lax  basis.  C  sells  its  interest  in  PRS 
to  T  while  PRS  has  an  election  in  effect 
under  section  754.  PRS.  therefore,  decreases 
the  basis  of  Asset  2  with  respect  to  T. 

(ii)  Assume  that  in  the  year  following  the 
transfer  of  the  partnership  interest  to  T.  T's 
distributive  share  of  the  partnership's 
common  basis  depreciation  deductions  from 
Asset  2  is  $500.  PRS  allocates  no  other 
depreciation  to  T.  Also  assume  that,  under 
paragraph  (j)(4)(ii)(BI  of  this  section,  the 
amoimt  of  the  negative  basis  adjustment  that 
T  recovers  during  the  year  is  $1.0(X>.  T  will 
report  S500  of  ordinary  income  because  the 
amount  of  the  negative  basis  adjustment 
recovered  during  the  year  exceeds  T's 
distributive  share  of  the  partnership's 
common  basis  depreciation  deductions  from 
Asset  2. 

(5)  Depletion.  Where  an  adjustment  is 
made  under  section  743(b)  to  the  basis 
of  partnership  property  subject  to 


depletion,  any  depletion  allowance  is' 
determined  separately  for  each  partner, 
including  the  transferee  partner,  based 
on  (he  partner's  interest  in  such 
property.  See  §  1.702-l(a)(8).  For 
partnerships  that  hold  oil  and  gas 
properties  that  are  depleted  at  the 
partner  level  under  section 
613A(c)(7)(D),  the  transferee  partner 
(and  not  the  partnership)  must  make  the 
basis  adjustments,  if  any,  required 
under  section  743(b)  with  respect  to 
such  properties.  See  §  1.613A- 
3(e)(6)(iv). 

(6)  Example.  The  provisions  of 
paragraph  (j)(5)  of  this  section  are 
illustrated  by  the  following  example: 

Example.  A.  B.  and  C  each  contributes 
$5,000  cash  to  form  partnership  PRS,  which 
purchases  a  coal  property  for  $15,000.  A,  B, 
and  C  have  equal  interests  in  capita]  and 
profits.  C  subsequently  sells  its  partnership 
interest  lo  T  for  $100,000  when  the  election 
under  section  754  is  in  effect.  T  has  a  basis 
adjustment  under  section  743(b)  for  the  coal 
property  of  $95,000  (the  difference  between 
T's  basis.  $100,000,  and  its  share  of  the  basis 
of  partnership  property.  S5.0001,  Assume  thai 
the  depletion  allowance  computed  under  the 
percentage  method  would  be  $21,000  for  the 
taxable  year  so  that  each  partner  would  be 
entitled  to  $7,000  as  its  share  of  the 
deduction  for  depletion.  However,  under  the 
cost  depletion  method,  at  an  assumed  rate  of 
10  percent,  the  allowance  with  respect  to  T's 
one-third  interest  which  has  a  basis  to  him 
of  $100,000  ($5,000.  plus  its  basis  adjustment 
of  $95,000)  is  $10,000.  although  the  cost 
depletion  allowance  with  respect  to  the  one- 
third  interest  of  A  and  B  in  the  coal  property, 
each  of  which  has  a  basis  of  $5,000,  is  only 
$500.  For  partners  A  and  B,  the  percentage 
depletion  is  greater  than  cost  depletion  and 
each  will  deduct  $7,0(K)  based  on  the 
percentage  depletion  method.  However,  as  to 
T.  the  transferee  partner,  the  cost  depletion 
method  results  in  a  greater  allowance  and  T 
will,  therefore,  deduct  $10,000  based  on  cost 
depletion.  See  section  613(a). 

(k)  flefums— <1)  Statement  of 
adjustments — (i)  In  general.  A 
partnership  that  must  adjust  the  bases  of 
partnership  properties  imder  section 
743(b)  must  attach  a  statement  to  the 
partnership  return  for  the  year  of  the 
transfer  setting  forth  the  name  and 
taxpayer  identification  number  of  the 
transferee  as  well  as  the  computation  of 
the  adjustment  and  the  partnership 
properties  to  which  the  adjustment  has 
been  allocated. 

(ii)  Special  rule.  Where  an  interest  is 
traiuiferred  in  a  partnership  which  holds 
oil  and  gas  properties  that  are  depleted 
at  the  partner  level  under  section 
613A(c)(7)(D).  the  transferee  must  attach 
a  statement  to  the  transferee's  return  for 
the  year  of  the  transfer,  setting  forth  the 
computation  of  the  basis  adjustment 
under  section  743(b)  which  is  allocable 
to  such  properties  and  the  specific 


properties  to  which  the  adjustment  has 
been  allocated. 

(iii)  Example.  The  provisions  of 
paragraph  (k)(l)(ii)  of  this  section  are 
illustrated  by  the  following  example: 

Example,  (i)  Partnership  XYZ  owns  a 
single  section  613A(c)(7)(D)  domestic  oil  and 
gas  property  (Property)  and  other  non- 
deplelable  assets.  A,  a  partner  in  XYZ  with 
an  adjusted  tax  basis  in  Property  of  $100 
(excluding  any  prior  adjustments  under 
section  743(b)),  sells  its  partnership  interest 
to  B  for  $800  cash.  Under  %  1.613A- 
3(e)(B|(iv).  As  adjusted  basis  of  $100  in 
Property  carries  over  to  B. 

(ii)  Under  section  755,  XYZ  determines 
that  Properly  accounts  for  50%  of  the  fair 
market  value  of  all  partnership  assets.  The 
remaining  50%  of  B's  purchase  price  ($400) 
is  attributable  to  non-aepletablo  property. 
XYZ  must  provide  a  statement  to  B 
containing  the  portion  of  B's  adjusted  basis 
attributable  to  non-depletable  property 
($400).  Under  this  paragraph  (k)ll).  XYZ 
must  report  basis  adjustments  under  section 
743(b)  to  non-depletable  property.  B  must 
report  basis  adjustments  under  section  743(b) 
to  Property. 

(2)  Requirement  that  transferee  notify 
partnership— (i)  Sale  or  exchange.  A 
transferee  that  acquires,  by  sale  or 
exchange,  an  interest  in  a  partnership 
with  an  election  under  section  754  in 
effect  for  the  taxable  year  of  the  transfer, 
must  notify  the  partnership,  in  writing, 
within  30  days  of  the  sale  or  exchange. 
The  written  notice  to  the  partnership 
must  be  signed  under  penalties  of 
perjury  and  must  include  the  names  and 
addresses  of  the  transferee  and  (if 
ascertainable)  of  the  transferor,  the 
taxpayer  identification  numbers  of  the 
transferee  and  (if  ascertainable)  of  the 
transferor,  the  relationship  (if  any) 
between  the  transferee  and  the 
transferor,  the  date  of  the  transfer,  the 
amount  of  any  liabilities  assumed  or 
taken  subject  to  by  the  transferee,  and 
the  amount  of  any  money,  the  fair 
market  value  of  any  other  property 
delivered  or  to  be  delivered  for  the 
transferred  interest  in  the  partnership, 
and  any  other  information  necessary  for 
the  partnership  to  compute  the 
transferee's  basis. 

(ii)  Transfer  on  death.  A  transferee 
that  acquires,  on  the  death  of  a  partner, 
an  interest  in  a  partnership  with  an 
election  under  section  754  in  effect  for 
the  taxable  year  of  the  transfer,  must 
notify  the  partnership,  in  writing, 
within  one  year  of  the  death  of  the 
deceased  partner.  The  written  notice  to 
the  partnership  must  be  signed  imder 
penalties  of  perjury  and  must  include 
the  names  and  addresses  of  the 
deceased  partner  and  the  transferee,  the 
taxpayer  identification  niunbers  of  the 
deceased  partner  and  the  transferee,  the 
relationship  (if  any)  between  the 
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transfieree  and  the  transferor,  the 
deceased  partner's  date  of  death,  the 
date  on  which  the  transferee  became  the 
owner  of  the  partnership  interest,  the 
fair  market  value  of  the  partnership 
interest  on  the  applicable  date  of 
valuation  set  forth  in  section  1014,  and 
the  manner  in  which  the  fair  market 
value  of  the  partnership  interest  was 
determined. 

(iii)  Nominee  reporting.  If  a 
partnership  interest  is  transferred  to  a 
nominee  which  is  required  to  furnish 
the  statement  under  section  6031(c)(1) 
to  the  partnership,  the  nominee  may 
satisfy  the  notice  requirement  contained 
in  this  paragraph  (k)(2)  by  providing  the 
statement  required  under  §  1.6031(c)- 
IT,  provided  that  the  statement  satisfies 
all  requirements  of  §  1.6031(c)-lT  and 
this  para^ph  (k)(2). 

(3)  Reliance.  In  making  the 
adjustments  imder  section  743(b)  and 
any  statement  or  return  relating  lo  such 
adjustments  under  this  section,  a 
partnership  may  rely  on  the  written 
notice  provided  by  a  transferee  piu'suant 
to  paragraph  (k)(2)  of  this  section  to 
determine  the  transferee's  basis  in  a 
partnership  interest.  The  previous 
sentence  shall  not  apply  if  any  partner 
who  has  responsibility  for  federal 
income  tax  reporting  by  the  partnership 
has  knowledge  of  facts  indicating  that 
the  statement  is  clearly  erroneous. 

(4)  Partnership  not  required  to  make 
or  report  adjustments  under  section 
743(b)  until  it  has  notice  of  the  transfer 
A  partnership  is  not  required  to  make 
the  adjustments  imder  section  743(b)  (or 
any  statement  or  return  relating  to  those 
adjustments)  with  respect  to  any 
transfer  until  it  has  been  notified  of  the 
transfer.  For  purposes  of  this  section,  a 
partnership  is  notified  of  a  transfer 
when  either — 

(i)  The  partnership  receives  the 
written  notice  from  the  transferee 
required  under  paragraph  (k)(2)  of  this 
section:  or 

(ii)  Any  partner  who  has 
responsibility  for  federal  income  tax 
reporting  by  the  partnership  has 
knowledge  that  there  has  been  a  transfer 
of  a  partnership  interest. 

15)  Effect  on  partnership  of  the  failure 
of  the  transferee  to  comply.  If  the 
transferee  fails  to  provide  the 
partnership  with  the  written  notice 
required  by  paragraph  (k)(2)  of  this 
section,  the  partnership  must  attach  a 
statement  to  its  return  in  the  year  that 
the  partnership  is  otherwise  notified  of 


the  transfer.  This  statement  must  set 
forth  the  name  and  taxpayer 
identification  number  (if  ascertainable) 
of  the  transferee.  In  addition,  the 
following  statement  must  be 
prominently  displayed  in  capital  letters 
on  the  first  page  of  the  partnership's 
return  for  such  year,  and  on  the  first 
page  of  any  schedule  or  information 
statement  relating  to  such  transferee's 
share  of  income,  credits,  deductions, 
etc.:  "RETURN  FILED  PURSUANT  TO 
§  1.743-l(k)(5).  "  The  partnership  will 
then  be  entitled  to  report  the  transferee's 
share  of  partnership  items  without 
adjustment  to  reflect  the  transferee's 
basis  adjustment  in  partnership 
property.  If,  following  the  filing  of  a 
retiuu  pursuant  to  this  paragraph  (k)(5), 
the  transferee  provides  the  applicable 
written  notice  to  the  partnership,  the 
partnership  must  make  such 
adjustments  as  are  necessary  to  adjust 
the  basis  of  partnership  property  (as  of 
the  date  of  the  transfer)  in  any  amended 
return  otherwise  to  be  filed  by  the 
partnership  or  in  the  next  annual 
partnership  return  of  income  to  be 
regularly  filed  by  the  partnership.  At 
such  time,  the  partnership  must  also 
provide  the  transferee  with  such 
information  as  is  necessary  for  the 
transferee  to  amend  its  prior  returns  to 
properly  refiect  the  adjustment  under 
section  743(b). 

(1)  Effective  date.  This  section  applies 
to  transfers  of  partnership  interests  that 
octnir  on  or  after  December  15. 1999. 

Par.  6.  Section  1.751-1  is  amended 
by: 

1.  Revising  paragraphs  (a)(2)  and 
(a)(3). 

2.  Revising  paragraph  (c)(3). 

3.  Removing  paragraph  (c)(4)(x). 

4.  Adding  a  sentence  at  the  end  of 
paragraph  (f). 

5.  Revising  Example  1  of  paragraph 

(g)- 
The  addition  and  revisions  read  as 

follows: 

§1.751-1    Unrealized  receivables  and 
inventory  Items. 

•         •         *         «         • 

w  •  • 

(2)  Determination  of  gain  or  loss.  The 
income  or  loss  realized  by  a  partner 
upon  the  sale  or  exchange  of  its  interest 
in  section  751  property  is  the  amotmt  of 
income  or  loss  from  section  751 
propertv  (including  any  remedial 
allocations  under  §  1.704-3(d))  that 
would  have  been  allocated  lo  the 


partner  (to  the  extent  attributable  to  the 
partnership  interest  sold  or  exchanged) 
if  the  partnership  bad  sold  all  of  its 
property  in  a  fully  taxable  transaction 
for  cash  in  an  amount  equal  to  the  fair 
market  value  of  such  property  [taking 
into  accotml  section  7701(g)) 
immediately  prior  to  the  partner's 
transfer  of  the  interest  in  the 
partnership.  Any  gain  or  loss  recognized 
that  is  attributable  to  section  751 
property  will  be  ordinary'  gain  or  loss. 
The  difference  between  the  amotmt  of 
capital  gain  or  loss  that  the  partner 
would  realize  in  the  absence  of  section 
751  and  the  amount  of  ortiinary  income 
or  loss  determined  under  this  paragraph 
(a|(2)  is  the  transferor's  capital  gain  or 
loss  on  the  sale  of  its  partnership 
interest. 

(3)  Statement  required.  A  partner 
selling  or  exchanging  any  part  of  an 
interest  in  a  partnership  that  has  any 
section  751  properly  at  the  time  of  sale 
or  exchange  must  submit  with  its 
income  tax  rettim  for  the  taxable  year  in 
which  the  sale  or  exchange  occurs  a 
statement  setting  forth  separately  the 
following  information — 

(i)  The  date  of  the  sale  or  exchange: 

(ii)  The  amount  of  any  gain  or  loss 
attributable  to  the  section  751  property; 
and 

(iii)  The  amount  of  any  gain  or  loss 
attributable  to  capital  gain  or  loss  on  the 
sale  of  the  partnership  interest 
*        •        *        «        * 

(c)  Unrealized  receivables.  •   •  • 
(3)  In  determining  the  amount  of  the 
sale  price  attributable  to  such 
unrealized  receivables,  or  their  value  in 
a  distribution  treated  as  a  sale  or 
exchange,  full  account  shall  be  taken 
not  only  of  the  estimated  cost  of 
completing  performance  of  the  contract 
or  agreement,  but  also  of  the  time 
between  the  sale  or  distribution  and  the 
time  of  payment. 

(f)  *   *   •  The  rules  contained  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  apply  to  transfers  of  partnership 
interests  that  occur  on  or  after  December 
15,  1999. 

(g)'   •   • 

Example  J  (J)(A]  A  and  B  are  equal 
partners  in  personal  ser\'ice  partnarship  PRS, 
B  transfers  its  interest  in  PRS  lo  T  for  S15.000 
when  PRS's  balance  sheet  (reflecting  a  cash 
receipts  and  disbursements  method  of 
accounting)  is  as  FoUowk: 
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Cash , 

Loans  Receivable 
Capital  Assets  . 


Unrealized  Receivabiss  . 


Total  . 


Assets 


Adjusted  basis 


$3,000 

10,000 

7.000 

0 


20.000 


Fair  market 
value 


$3,000 
10.000 
5.000 
14.000 


32,000 


Liatiilrties  

Capital: 

A  

B  

Totai 


Liabilities  and  Capital 


Adjusted  per 
books 


S2.000 


9,000 
9.000 


20.000 


Fair  market 
value 


$2,000 


15,000 
15,000 


32,000 


(B|  None  of  the  assets  owned  by  PRS  is 
section  704(c)  property,  and  the  capital  assets 
are  nondepreciable.  The  total  amount 
realized  by  B  is  $16,000.  consisting  of  the 
cash  received.  $15,000.  plus  $1,000,  B's  share 
of  the  partnership  liabilities  assumed  by  T. 
See  section  752.  B's  undivided  half-interest 
in  the  partnership  property  includes  a  half- 
interest  in  the  partnership's  unrealized 
receivables  items.  B's  basis  for  its  partnership 
interest  is  $10,000  l$9.000.  plus  $1,000.  B's 
share  of  partnership  liabilities).  If  section 
751(a)  did  not  apply  to  the  sale.  B  would 
recognize  $6,000  of  capital  gain  from  the  sale 
of  the  interest  in  PRS.  However,  section 
751(al  does  apply  to  the  sale. 

(ii)  If  PRS  sold  all  of  its  section  751 
property  in  a  fully  taxable  transaction 
immediately  prior  to  the  transfer  of  B's 
partnership  interest  to  T.  B  would  have  been 
allocated  $7.(X)0  of  ordinary  income  from  the 
sale  of  PRS's  unrealized  receivables. 
Therefore.  B  will  recognize  $7,000  of 
ordinary  income  with  respect  to  the 
unrealized  receivables.  The  difference 
between  the  amount  of  capital  gain  or  loss 
that  the  partner  would  realize  in  the  absence 
of  section  751  ($6,000)  and  the  amount  of 
ordinary  income  or  loss  determined  under 
paragraph  (a)(2)  of  this  section  ($7,000)  is  the 
transferor's  capital  gain  or  loss  on  the  sale  of 
Its  partnership  interest  In  this  case.  B  will 
recognize  a  $1  .(XXI  capital  loss. 
•         *         »         •         • 

Par.  7.  Section  1.754-1  is  amended  as 
follows: 

1.  Designate  the  text  following  the 
heading  of  paragraph  (c)  as  paragraph 
(c)(1). 

2.  Add  a  heading  to  newly  designated 
paragraph  (c)(1). 

3.  Add  paragraph  (c)(2). 

The  additions  read  as  follows: 

§  1  -754-1    Tima  and  manner  of  making 
election  to  adjust  basis  ol  partnership 
property. 


(c)  Revocation  of  election — (1)  In 
general.  '  *  * 

(2)  Revocations  made  for  first  taxable 
year  ending  after  December  15, 1 999. 
Notwithstanding  paragraph  (c)(1)  of  tliis 
section,  any  partnership  having  an 
election  in  effect  under  this  section  for 
its  taxable  year  that  includes  December 
15. 1999  may  revoke  such  election  by 
attaciiing  a  statement  to  the 
partnership's  return  for  such  year.  For 
the  revocation  to  be  valid,  the  statement 
must  be  filed  not  later  than  the  time 
prescribed  by  S  1.6031(a)-l(e)  (including 
extensions  thereof)  for  filing  the  return 
for  such  taxable  year,  and  must  set  forth 
the  name  and  address  of  the  partnership 
revoking  the  election,  be  signed  by  any 
one  of  the  partjiers  who  is  authorized  to 
sign  the  partnership's  federal  income 
tax  letum,  and  contain  a  declaration 
that  the  partnership  revokes  its  election 
under  section  754  to  apply  the 
provisions  of  section  734(b)  and  743(b). 
In  addition,  the  following  statement 
must  be  prominently  displayed  in 
capital  letters  on  the  first  page  of  the 
partnership's  return  for  such  year: 
"RFFURN  FILED  PURSUANT  TO 
1.754-l(c)(2)." 

Par.  8.  Section  1.755-1  is  revised  to 
read  as  follows: 

f  1 .755-1     Rules  for  allocation  of  basis. 

(a)  Generally.  A  partnership  that  has 
an  election  in  effect  under  section  754 
must  adjust  the  basis  of  partnership 
property  under  the  provisions  of  section 
734(b)  and  section  743(b)  pursuant  to 
the  provisions  of  this  section.  The  basis 
adjustment  is  first  allocated  between  the 
two  classes  of  property  described  in 
section  755(b).  These  classes  of  property 
consist  of  capital  assets  and  section 
1231(b)  property  (capital  gain  property). 


and  any  other  property  of  the 
partnership  (ordinary  income  property). 
For  purposes  of  this  section,  properties 
and  potential  gain  treated  as  imrealized 
receivables  under  section  751(c)  and  the 
regulations  thereunder  shall  be  treated 
as  separate  assets  that  are  ordinary 
income  property.  The  portion  of  the 
basis  adjustment  allocated  to  each  class 
is  then  allocated  among  the  items 
within  the  class.  Adjustments  under 
section  743(b)  are  allocated  under 
paragraph  (b)  of  this  section. 
Adjustments  under  section  734(b)  are 
allocated  under  paragraph  (c)  of  this 
section. 

(b)  Adjustments  under  section 
743(b) — (1)  Generally,  (i)  For  exchanges 
in  which  the  transferee's  basis  in  the 
interest  is  determined  in  whole  or  in 
part  by  reference  to  the  transferor's  basis 
in  the  interest,  paragraph  (b)(5)  of  this 
section  shall  apply.  For  all  other 
transfers  which  r^ull  in  a  basis 
adjustment  under  section  743(b), 
paragraphs  (b)(2)  through  (b)(4)  of  this 
section  shall  apply.  Except  as  provided 
in  paragraph  (b)(5)  of  this  section,  the 
portion  of  the  basis  adjustment  allocated 
to  one  class  of  property  may  be  an 
increase  while  the  portion  allocated  to 
the  other  class  is  a  decrease.  This  would 
be  the  case  even  though  the  total 
amount  of  the  basis  adjustment  is  zero. 
Except  as  provided  in  paragraph  (h)(5) 
of  this  section,  the  portion  of  die  basis 
adjustment  allocated  to  one  item  of 
properly  within  a  class  may  be  an 
increase  while  the  portion  allocated  to 
another  is  a  decrease.  This  would  be  the 
case  even  though  the  basis  adjustment 
allocated  to  the  class  is  zero. 

(ii)  Hypothetical  transaction.  For 
purposes  of  paragraphs  (b)(2)  through 
(b)(4)  of  this  section,  the  allocation  of 
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the  basis  adjustment  under  secti,on 
743(b)  between  the  classes  of  property 
and  among  the  items  of  property  within 
each  class  are  made  based  on  the 
allocations  of  income,  gain,  or  loss 
(including  remedial  allocations  tmder 
§  1.704-3(d))  that  the  transferee  partner 
would  receive  (to  the  extent  attributable 
to  the  acquired  partnership  interest)  if. 
immediately  after  the  transfer  of  the 
partnership  interest,  all  of  the 
partnership's  property  were  disposed  of 
in  a  fully  taxable  transaction  for  cash  in 
an  amount  equal  to  the  fair  market  value 
of  such  property  (the  hypothetical 
transaction). 

(2)  Allocations  betfveen  classes  of 
property — (i)  In  general.  The  amount  of 
the  basis  adjustinent  allocated  to  the 
class  of  ordinary  income  property  is 
equal  to  the  total  amount  of  income, 
gain,  or  loss  (including  any  remedial 
allocations  under  §  1.704-3(d))  that 


would  be  allocated  to  the  transferee  (to 
the  extent  attributable  to  the  acquired 
partnership  interest)  from  the  sale  of  all 
ordinary  income  property  in  the 
hypothetical  transaction.  The  amount  of 
the  basis  adjustment  to  capital  gain 
propert\'  is  equal  to — 

(A)  The  total  amoiml  of  the  basis 
adjustment  tmder  section  743(b);  less 

(B)  The  amount  of  the  basis 
adjustment  allocated  to  ordinary  income 
property  under  the  preceding  sentence: 
provided,  however,  that  in  no  event  may 
the  amoimt  of  any  decrease  in  basis 
allocated  to  capital  gain  property  exceed 
the  partnership's  basis  (or  in  the  case  of 
property  subject  to  the  remedial 
allocation  method,  the  transferee's  share 
of  any  remedial  loss  imder  §  1.704— 3(d) 
from  the  hypothetical  transaction)  in 
capital  gain  property.  In  the  event  that   - 
a  decrease  in  basis  allocated  to  capital 
gain  property  would  otherwise  exceed 


the  partnership's  basis  in  capital  gain 
property,  the  excess  must  be  applied  to 
reduce  the  basis  of  ordinary  income 
property. 

(ii)  Examples.  The  provisions  of  this 
paragraph  (b)(2)  are  illustrated  by  the 
following  examples: 

Example  7.  (i)  A  and  B  form  equal 
partnership  PRS.  A  contributes  S50.000  and 
Asset  1.  a  nondepreciable  capital  asset  with 
a  fair  market  value  of  S50.000  and  an 
adjusted  tax  basis  of  S25.0(K).  B  contributes 
$100,000.  PRS  uses  the  cash  to  purchase 
Assets  2.  3.  and  4.  After  a  year.  A  sells  its 
interest  in  PRS  to  T  for  S120.000.  At  the  time 
of  the  transfer.  A's  share  of  the  partnership's 
basis  in  partnership  assets  is  $75.(MK). 
Therefore.  T  receives  a  S4S.000  basis 
adjustment. 

(ii)  Immediately  after  the  transfer  of  the 
partnership  interest  to  T.  the. adjusted  basis 
and  fair  market  value  of  PRS's  assets  are  as 
follows: 


Assets 

Adjusted  basis 

Fair  market 
value 

Capital  Gain  Propeity: 

/^set  1                                                                              „ 

S25.000 
100.000 

40.000 
10.000 

S75.000 

/^et  2                                                                  • - 

117,500 

Ordinary  Income  Property: 

45.000 

2,500 

175.000 

240.000 

(iii)  If  PRS  sold  all  of  its  assets  in  a  fully  taxable  transaction  at  lair  market  value  immediately  after  the  transfer  of  the  partnership 
interest  to  T.  the  total  amount  of  capital  gain  that  would  be  allocated  to  T  is  equal  to  S46.250  ($25,000  section  704(c)  built-in 
gain  from  Asset  1,  plus  fifty  percent  of  the  $42,500  appreciation  in  capital  gain  property)  T  would  also  be  allocated  a  $1,250  otdinan 
loss  from  the  sale  of  the  ordinary' income  propertv.  ,  ,.  r    l 

(iv)  The  amount  of  the  basis  adjustment  that  is  allocated  to  ordinary  income  property  is  equal  to  (SI  .250)  (the  amount  ot  the 
loss  allocated  to  T  from  the  hvpothetical  sale  of  the  ordinary  income  property-).  *    u     u    ■ 

(v)  The  amount  of  the  Basis  adjustment  that  is  allocated  to  capital  gain  property  is  equal  to  $46,250  (the  amount  of  the  basi", 
adjustment,  $45,000,  less  ($1,250).  the  amount  of  loss  allocated  to  T  from  the  hvpothetical  sale  of  the  ordinary  income  propMly) 

Example  2.  (i)  A  and  B  form  equal  partnership  PRS.  A  and  B  each  contribute  $1,000  cash  which  the  partnership  uses  to  purchase 
Assets  1.  2.  3.  and  4.  After  a  year.  A  sells  its  partnership  interest  to  T  for  $1,000.  T's  basis  adjustment   under  section  743(b)  is 

(ii)  Immediately  after  the  transfer  of  the  partnership  interest  to  T.  the  adjusted  basis  and  fair  market  value  of  PRS's  assets  are 
as  follows: 


Adfusled  basis 


Fair  market 
value 


Capital  Gain  Property: 

Asset  1  

Asset  2 

Ordinary  Income  Property: 

Asset  3 

Asset  4 

Total 


ssoo 

500  I 


500 
500 


S750 
500 


250 
500 


2.000 


(iii)  If.  immediately  after  the  transfer  of  the 
partnership  interest  to  T,  PRS  sold  all  of  its 
assets  in  a  fully  taxable  transaction  at  fair 
market  value.  T  would  be  allocated  a  loss  of 
$125  from  the  sale  of  the  ordinary  income 
property.  Thus,  the  amount  of  the  basis 
adjustment  to  ordinary'  income  property  is 


($125|.  The  amount  of  the  basis  adjustment 
to  capital  gain  property  is  $125  (zero,  the 
amount  of  the  basis  adjustment  under  set:tion 
743(b).  less  ($125).  amount  of  the  basis 
adjustment  allocated  to  ordinary  income 
jjroperty). 


(3)  Allocation  nithin  the  class — (i) 
Ordinary  income  property.  The  amount 
of  the  basis  adjustment  to  each  item  of 
property  within  the  class  of  ordinary 
int^ome  property  is  equal  to — 
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(A)  The  amount  of  income,  gain,  or 
loss  (including  any  remedial  allocations 
under  §  1.704-3(d))  that  would  be 
allocated  to  the  transferee  (to  the  extent 
attributable  to  the  acquired  partnership 
interest)  from  the  hypothetical  sale  of 
the  item;  reduced  by 

(B)  The  product  of— 

(3)  Any  decrease  to  the  amount  of  the 
basis  adjustment  to  ordinary  income 
property  required  pursuant  to  the  last 
sentence  of  paragraph  (b)(2)(i)  of  this 
section:  multiplied  by 

{2)  A  fraction,  the  numerator  of  which 
is  the  fair  market  value  of  the  item  of 
property  to  the  partnership  and  the 
denominator  of  which  is  the  total  fair 
market  value  of  all  of  the  partnership's 
items  of  ordinary  income  property. 

(ii)  Capital  gain  property  uie  amount 
of  the  basis  adjustment  to  each  item  of 
property  within  the  class  of  capital  gain 
property  is  equal  to — 

(A)  The  amount  of  income,  gain,  or 
loss  (including  any  remedial  ^locations 
under  §  1.704-3(d'))  that  woiitd  be 
allocated  to  the  transferee  (to  the  extent 
attributable  to  the  acquired  partnership 
interest)  from  the  hypothetical  sale  of 
the  item:  minus 

(B)  The  product  of— 

(1)  The  total  amount  of  gain  or  loss 
(including  any  remedial  allocations 
under  $  1.704-3(d))  that  would  be 
allocated  to  the  transferee  (to  the  extent 
attributable  to  the  acquired  partnership 
interest)  from  the  hypothetical  sale  of  all 
items  of  capital  gain  property,  minus  the 
amount  of  the  positive  basis  adjustment 
to  all  items  of  capital  gain  property  or 
plus  the  amount  of  the  negative  basis 
adjustment  to  capital  gain  property: 
multiplied  by 

(2)  A  fraction,  the  numerator  of  which 
is  the  fair  market  value  of  the  item  of 


property  to  the  partnership,  and  the 
denominator  of  which  is  the  fair  market 
value  of  all  of  the  partnership's  items  of 
capital  gain  property. 

(iii)  Examples.  The  provisions  of  this 
paragraph  (b)(3)  are  illustrated  by  the 
following  examples: 

Example  / .  (i)  Assume  the  same  facts  as 
Example  1  in  paragraph  (b)(2)(ii)  of  this 
section.  Of  the  $45,000  basis  adjustment. 
$46,250  was  allocated  to  capital  gain 
property.  The  amount  allocated  to  ordinary 
income  property  was  ($1 .250). 

(ii)  Asset  1  is  a  capital  gain  asset,  and  T 
would  be  allocated  J37.500  from  the  sale  of 
Asset  1  in  the  hypothetical  transaction. 
Therefore,  the  amount  of  the  adjustment  to 
Asset  1  is  $37,500. 

(iii)  Asset  2  is  a  capital  gain  asset,  and  T 
would  be  allocated  $8,750  from  the  sale  of 
Asset  2  in  the  hypothetical  transaction. 
Therefore,  the  amount  of  the  adjustment  to 
Asset  2  is  $8,750. 

(iv)  Asset  3  is  ordinary  income  property, 
and  T  would  be  allocated  $2,500  from  the 
sale  of  Asset  3  in  the  hypothetical 
transacUon.  Therefore,  the  amount  of  the 
adjustment  to  Asset  3  is  $2,500. 

(v)  Asset  4  is  ordinary  income  property, 
and  T  would  be  allocated  ($3,750)  torn  the 
sale  of  Asset  4  in  the  hypothetical 
transaction.  Therefore,  the  amount  of  the 
adjustment  to  Asset  4  is  ($3,750). 

Example  2.  (i)  Assume  the  same  facts  as 
Example  1  in  paragraph  (b)(2)(ii)  of  this 
section,  except  that  A  sold  its  interest  in  PRS 
to  T  for  $110,000  rather  than  $120,000.  T. 
therefore,  receives  a  basis  adjustment  under 
section  743(b)  of  $35,000.  Of  the  $35,000 
basis  adjustment.  ($1,250)  is  allocated  to 
ordinary  income  property,  and  $36,250  is 
allocated  to  capital  gain  property. 

(ii)  Asset  3  is  ordinary  income  property, 
and  T  would  be  allocated  $2,500  from  the 
sale  of  Asset  3  in  the  hypothetical 
transaction.  Therefore,  the  amount  of  the 
adjustment  to  Aiset  3  is  $2,500. 

(iii)  Asset  4  is  ordinary  income  properly, 
and  T  would  be  allocated  ($3,750)  from  the 


sale  of  Asset  4  in  the  hypothetical 
transaction.  Therefore,  the  amount  of  the 
adjustment  to  Asset  4  is  ($3,750). 

(iv)  Asset  1  is  a  capital  gain  asset,  and  T 
would  be  allocated  $37,500  from  the  sale  of 
Asset  1  in  the  hypothetical  transaction.  Asset 
2  is  a  capital  gain  asset,  and  T  would  be 
allocated  $8,750  from  the  sale  of  Asset  2  in 
the  hypothetical  transaction.  The  total 
amount  of  gain  that  would  be  allocated  to  T 
from  the  sale  of  the  capital  gain  assets  in  the 
h)pothetical  u^nsaction  is  $46,250.  which 
exceeds  the  amount  of  the  basis  adjustment 
allocated  to  capital  gain  property  by  $10,000. 
The  amount  of  the  adjustment  to  Asset  1  is 
$33,604  (S37.500  minus  $3,896  ($10,000  x 
$75,000/192.500)).  The  amount  of  the  basis 
adjustment  to  Asset  2  is  $2,646  ($8,750 
minus  $6,104  ($10,000  X  $117,500/192,500)). 

(4)  Income  in  respect  of  a  decedent — 
(i)  In  general.  Where  a  partnership 
interest  is  transferred  as  a  result  of  the 
death  of  a  partner,  under  section  1014(c) 
the  transferee's  basis  in  its  partnership 
interest  is  not  adjusted  for  Uiat  portion 
of  the  interest,  if  any,  which  is 
attributable  to  items  representing 
income  in  respect  of  a  decedent  under 
section  691.  See  §  1.742-1.  Accordingly, 
if  a  partnership  interest  is  transferred  as 
a  result  of  the  death  of  a  partner,  and  the 
partnership  holds  assets  representing 
income  in  respect  of  a  decedent,  no  part 
of  the  basis  adjustment  under  section 
743(b)  is  allocated  to  these  assets.  See 
S1.743-l(b). 

(ii)  The  provisions  of  this  paragraph 
(b)(4)  are  illustrated  by  the  following 
example: 

Example,  (i)  A  and  B  are  equal  partners  in 
personal  service  partnership  PRS.  As  a  result 
of  B's  death.  B's  partnership  interest  is 
transferred  to  T  when  PRSs  balance  sheet 
(reflecting  a  cash  receipts  and  disbursements 
method  of  accounting)  is  as  fallows; 


Capital  Asset 

Unrealized  Receivat>les 

Total  


Assets 


Adjusted  basis 


Fair  market 
value 


S2.000 
0 


2.000 


S5,000 
15,000 


20,000 


Capital: 
A  .. 
B  .. 


Total. 


Liabilities  and  Capital 


Adjusted  per 
books 


1,000 
1,000 


2,000 


Fairmaiket 
value 


10,000 
10,000 


20,000 


(ii)  None  of  the  assets  owned  by  PRS  is  is  nondepreciable.  The  fair  market  value  of 

section  704(c)  property,  and  the  capital  asset      T's  partiiership  mterest  on  the  applicable 


dale  of  valuation  set  forth  in  section  1014  is 
$10,000.  Of  this  amount.  $2,500  is 
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attributable  to  T's  share  of  the  partnership's 
capital  asset,  and  S7.500  is  attributable  to  T's 
50%  share  of  the  partnership's  unrealized 
receivables.  The  partnership's  unrealized 
receivables  represent  income  in  respect  of  a 
decedent.  Accordingly,  under  section 
1014(c).  T's  basis  in  its  partnership  interest 
is  not  adjusted  for  that  portion  of  the  interest 
which  is  attributable  to  the  unrealized 
receivables.  Therefore.  T's  basis  in  its 
partnership  interest  is  $2,500. 

(iii)  .\t  the  time  of  the  transfer.  B's  share 
of  the  partnership's  basis  in  partnership 
a.ssets  is  51.000.  Accordingly.  T  receives  a 
$1,500  t>asis  adjustment  under  section  743(b|. 
Under  this  paragraph  (b)(4).  the  entire  Iwsis 
adjustment  is  allocated  to  the  partnership's 
capital  asset. 

(5)  Transferred  basis  exchanges — (i) 
In  general.  This  paragraph  (b)(5)  applies 
to  basis  adjustments  under  section 
743(b)  which  result  bom  exchanges  in 
which  the  transferee's  basis  in  the 
interest  is  determined  in  whole  or  in 
part  by  reference  to  the  transferor's  basis 
in  the  interest.  For  example,  this 
paragraph  applies  if  a  partnership 
interest  is  contributed  to  a  corporation 
in  a  transaction  to  which  section  351 
applies  or  to  a  partnership  in  a 
transaction  to  which  section  721(a) 
applies. 

(ii)  Allocations  betiveen  classes  of 
property.  If  the  total  amount  of  the  basis 
adjustment  under  section  743(b)  is  zero, 
then  no  adjustment  to  the  basis  of 
partnership  property  will  be  made 
under  this  paragraph  (b)(5).  If  there  is  an 
increase  in  basis  to  be  allocated  to 
partnership  assets,  such  increase  must 
be  allocated  to  capital  gain  property  or 
ordinary  income  property,  respectively, 
only  if  the  total  amoimt  of  gain  or  loss 
(including  any  remedial  allocations 
under  S  1.704-3(d))  that  would  be 
allocated  to  the  transferee  (to  the  extent 
attributable  to  the  acquired  partnership 
interest)  from  the  hypothetical  sale  of  all 
such  property  would  result  in  a  net  gain 
or  net  income,  as  the  case  may  be.  to  the 
transferee.  Where,  under  the  preceding 
sentence,  an  increase  in  basis  may  be 
allocated  to  both  capital  gain  assets  and 
ordinary  income  assets,  the  increase 
shall  be  allocated  to  each  class  in 
proportion  to  the  net  gain  or  net  income, 
respectively,  which  would  tie  allocated 
to  the  transferee  from  the  sale  of  all 
assets  in  each  class.  If  there  is  a  decrease 
in  basis  to  be  allocated  to  partnership 
assets,  such  decrease  must  be  allocated 


to  capital  gain  property  or  ordinary 
income  propert>',  respectively,  only  if 
the  total  amount  of  gain  or  loss 
(including  any  remedial  allocations 
under  §  1.704-3(d))  that  would  be 
allocated  to  the  transferee  (to  the  extent 
attributable  to  the  acquired  partnership 
interest)  from  the  hypothetical  sale  of  all 
such  property  would  result  in  a  net  loss 
to  the  transferee.  Where,  under  the 
preceding  sentence,  a  decrease  in  basis 
may  be  allocated  to  both  capital  gain 
assets  and  ordinary  income  assets,  the 
decrease  shall  be  allocated  to  each  class 
in  proportion  to  the  net  loss  which 
would  be  allocated  to  the  transferee 
from  the  sale  of  all  assets  in  each  class, 
(iii)  Allocations  mtbin  the  classes — 
(A)  Increases.  If  there  is  an  increase  in 
basis  to  be  allocated  within  a  class,  the 
increase  must  be  allocated  first  to 
properties  with  unrealized  appreciation 
in  proportion  to  the  transferee's  share  of 
the  respective  amounts  of  unrealized 
appreciation  before  such  increase  (but 
only  to  the  extent  of  the  transferee's 
share  of  each  property's  imrealized 
appreciation).  Any  remaining  increase 
must  be  allocated  among  the  properties 
within  the  class  in  proportion  to  the 
transferee's  share  of  the  amount  that 
would  be  realized  by  the  partnership 
upon  the  hypothetical  sale  of  each  asset 
in  the  class. 

(B)  Decreases.  If  there  is  a  decrease  in 
basts  to  be  allocated  within  a  class,  the 
decrease  must  be  allocated  first  to 
properties  with  unrealized  depreciation 
in  proportion  to  the  transferee's  shares 
of  the  respective  amoimts  of  unrealized 
depreciation  before  such  decrease  (but 
only  to  the  extent  of  the  transfense's 
share  of  each  property's  imrealized 
depreciation).  Any  remaining  decrease 
must  be  allocated  among  the  properties 
within  the  class  in  proportion  to  the 
transferee's  shares  of  their  adjusted 
bases  (as  adjusted  imder  the  pret^ding 
sentence). 

(C)  Limitation  in  decrease  of  basis. 
Where,  as  the  result  of  a  transaction  to 
which  this  paragraph  (b)(5)  applies,  a 
decrease  in  basis  must  be  allocated  to 
capital  gain  assets,  ordinary  income 
assets,  or  both,  and  the  amoimt  of  the 
decrease  otherwise  allocable  to  a 
particular  class  exceeds  the  transferee's 
share  of  the  adjusted  basis  to  the 
partnership  of  all  depreciated  assets  in 
that  class,  the  transferee's  negative  basis 


adjustment  is  limited  to  the  transferee's 
share  of  the  partnership's  adjusted  basis 
in  all  depreciated  assets  in  that  class. 

(D)  Carryover  adjustment.  Where  a 
transferee's  negative  basis  adjustment 
under  section  743(b)  carmot  be  allocated 
to  any  asset,  because  the  adjustment 
exceeds  the  transferee's  share  of  the 
adjusted  basis  to  the  partnership  of  all 
depreciated  assets  in  a  particular  class, 
the  adjustment  is  made  when  the 
partnership  subsequently  acquires 
property  of  a  like  character  to  which  an 
adjustment  can  be  made. 

(iv)  Examples.  The  provisions  of  this 
paragraph  (b)(5)  are  illustrated  by  the 
following  examples: 

Example  I.  A'\^  A  member  of  partnership 
LTP.  which  has  made  an  election  under 
section  754.  The  three  partners  in  LTP  have 
equal  inlerests  in  capital  and  profits.  Solely 
in  exchange  for  a  partnership  interest  in  LTT, 
A  contributes  its  interest  in  LTP  to  irTP  ui 
a  transaction  described  in  section  721.  At  the 
lime  of  the  transfer.  A's  basis  in  its 
partnership  interest  ($5,000)  equals  its  share 
of  inside  twsis  (also  SS.OtXI).  tinder  section 
723.  LITP's  basis  in  its  interest  in  LTP  is 
$5,000.  LTP's  only  two  assets  on  the  date  of 
contribution  are  inventory  with  a  basis  of 
S5.000  and  a  fair  market  value  of  S7.500.  and 
a  nondepreciable  capital  asset  with  a  t)asis  of 
SlO.OOOand  a  fair  market  value  of  $7,500. 
The  amount  of  the  basis  adjustment  under 
section  743(b)  to  partnership  property  is  $0 
($5,000.  irrP's  basis  in  its  interest  in  LTP. 
minus  S5.000.  UTP's  share  of  LTP's  basis  in 
partnership  assets).  Because  LTTP  acquired  its 
interest  in  LTP  in  a  transferred  basis 
exchange,  and  the  total  amount  of  the  basis 
adjustment  under  section  743(b)  is  zero.  LTP 
receives  no  special  basis  adjustments  under 
section  743(b)  with  respect  to  the  partnership 
property  of  LTP. 

Example  2.  (il  A  purchases  a  partnership 
interest  in  LTP  at  a  time  when  an  election 
under  section  754  is  not  in  effect.  The  three 
partners  in  LTP  have  equal  interests  in 
capital  and  profits.  During  a  later  year  for 
which  LTP  has  an  election  under  section  754 
in  effect,  and  in  a  transaction  that  is 
unrelated  to  A's  purchase  of  the  LTP  interest. 
A  contributes  its  interest  in  LTP  to  LrTP  in 
a  transaction  described  in  section  721  (solely 
in  exchange  for  a  partnership  interest  in 
UTP).  At  the  lime  of  the  transfer.  As  adjusted 
basis  in  its  interest  in  LTP  is  $20,433  Under 
section  721 .  A  recognizes  no  gain  or  loss  as 
a  result  of  the  contribution  of  its  partnership 
interest  lo  LFTP.  Under  section  723.  UTP's 
basis  in  its  partnership  interest  in  LTP  is 
$20,433.  The  balance  sheel  of  LTP  on  the 
date  of  the  contribution  shows  the  following: 


Adjusted  basis  I 


Cash 

Acixunts  receival)le  . 
inventory  . 


$5,000 
10,000 
20.000 


Fajr  madcet 
value 


S5.000 
10.000 
21.000 
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Nondepreciable  capital  asset 
Total 


Assets 


Adjusted  basis 


20.000 


55.000 


Fair  market 
value 


40.000 


Liabilities  

Capital: 

A  

B  

C  

Total 


Liabilities  and  Capital 


Adjusted  per 
boolis 


$10,000 

15.000 
15.000 
15.000 


55.000 


'  Fair  marltet 
value 


$10,000 

22.000 
22.000 
22.000 


76.000 


(ii)  The  amount  of  the  basis  adjustment 
under  section  743(b)  is  the  difference 
between  the  basis  of  UTP's  interest  in  LTP 
and  UTP's  share  of  the  adjusted  basis  to  LTP 
of  partnership  property.  LTP's  interest  in  the 
previously  taxed  capital  of  LTP  is  $15,000 
($22,000.  the  amount  of  cash  UTP  would 
receive  if  LTP  liquidated  immediately  after 
the  hypothetical  transaction,  decreased  by 
$7,000.  the  amount  of  lax  gain  allocated  lo 
UTP  from  the  hypothetical  transaction). 
UTP's  share  of  ihe  adjusted  basis  to  LTP  of 
partnership  properly  is  SI  8.333  (SIS.OOO 
share  of  previously  taxed  capital,  plus  $3,333 
share  of  LTP's  liabilities)  The  amount  of  the 
basis  adjustment  under  section  743(b)  lo 
partnership  property  therefore,  is  $2,100 
($20,433  minus  $18,333). 

(ill)  The  total  amount  of  g£in  that  would 
be  allocated  to  UTP  from  the  hypothetical 
sale  of  capital  gain  properly  is  $6,666.67 
lone-third  of  the  excess  of  the  fair  market 
value  of  LTP's  nondepreciable  capital  asset, 
$40,000.  over  its  basis.  $20,000).  The  total 
amount  of  gain  that  would  be  allocated  to 
UTP  from  the  hypothetical  sale  of  ordinary 
income  property  is  $333  33  (one-third  of  the 
/  excess  of  the  fair  market  value  of  LTP's 
inventory.  S21.000.  over  its  basis.  $20,000). 
Under  paragraph  (b)(5).  LTP  must  allocate 
$2,000  ($6,666.67  divided  by  $7,000  limes 
$2,100)  of  UTP's  basis  adjustment  to  Ihe 
nondepreciable  capital  asset.  LTP  must 
allocate  $100  ($333.33  divided  by  $7,000 
times  $2,100)  of  UTP's  basis  adjustment  lo 
the  inventory. 

(c)  Adjustments  under  section 
734(b} — (1)  Allocations  between  classes 
of  property— (i)  General  rule.  Where 
there  is  a  distribution  of  partnership 
property  resulting  in  an  adjustment  to 
the  basis  of  undistributed  partnership 
property  under  section  734(b)(1)(B)  or 
(b)(2)(B).  the  adjustment  must  be 
allocated  to  remaining  partnership 
property  of  a  character  similar  to  that  of 
the  distributed  property  with  respect  to 
which  the  adjustment  arose.  Thus,  when 
the  partnersliip's  adjusted  basis  of 
distributed  capital  gain  property 


immediately  prior  to  distribution 
exceeds  the  basis  of  the  property  to  the 
distributee  partner  (as  determined  under 
section  732).  the  basis  of  the 
undistributed  capital  gain  property 
remaining  in  the  partnership  is 
inoeased  by  an  amount  equal  to  the 
excess.  Conversely,  when  the  basis  to 
the  distributee  partner  (as  determined 
under  section  732)  of  distributed  capital 
gain  property  exceeds  the  partnership's 
adjusted  basis  of  such  property 
immediately  prior  to  the  distribution, 
the  basis  of  the  undistributed  capital 
gain  property  remaining  in  the 
partnership  is  decreased  by  an  amount 
equal  to  such  excess.  Similarly,  where 
there  is  a  distribution  of  ordinary 
income  property,  and  the  basis  of  the 
property  to  the  distributee  partner  (as 
determined  under  section  732)  is  not  the 
same  as  Ihe  partnership's  adjusted  basis 
of  the  property  immediately  prior  to 
distribution,  the  adjustment  is  made 
only  to  imdistributod  property  of  the 
same  class  remaining  in  the  partnership. 

(ii)  Special  rule.  Whore  there  is  a 
distribution  restdting  in  an  adjustment 
under  section  734(b)(1)(A)  or  (b)(2)(A)  to 
the  basis  of  undistributed  partnership 
property,  the  adjustment  is  allocated 
only  to  capital  gain  property. 

(2)  Allocations  within  the  classes — (i) 
Increases.  If  there  is  an  increase  in  basis 
to  be  allfjcated  within  a  class,  the 
increase  must  be  allocated  first  to 
properties  with  imrealized  appreciation 
in  proportion  to  their  respective 
amoimts  of  unrealized  appreciation 
before  such  increase  (but  only  to  the 
extent  of  each  property's  unrealized 
appreciation).  Any  remaining  increase 
must  be  allocated  among  the  properties 
within  the  class  in  proportion  to  their 
fair  market  values. 

(ii)  Decreases.  If  there  is  a  decrease  in 
basis  to  be  allocated  within  a  class,  the 


decrease  must  be  allocated  first  to 
properties  with  unrealized  depreciation 
in  proportion  to  their  respective 
amoimts  of  unrealized  depreciation 
before  such  decrease  (but  only  to  the 
extent  of  each  property's  unrealized 
depreciation).  Any  remaining  decrease 
must  be  allocated  among  the  properties 
within  the  class  in  proportion  to  their 
adjusted  bases  (as  adjusted  under  the 
preceding  sentence). 

(3)  Limitation  in  decrease  of  basis. 
Where  a  decrease  in  the  basis  of 
partnership  assets  is  required  under 
section  734(b)(2)  and  the  amount  of  the 
decrease  exceeds  the  adjusted  basis  to 
the  partnership  of  property  of  the 
required  character,  the  basis  of  such 
property  is  reduced  to  zero  (but  not 
below  zero). 

(4)  Carryover  adjustment.  Where,  in 
the  case  of  a  distribution,  an  increase  or 
a  decrease  in  the  basis  of  undistributed 
property  cannot  be  made  because  the 
partnership  owns  no  property  of  the 
character  required  to  be  adjusted,  or 
because  the  basis  of  all  the  proprerty  of 
a  like  character  has  been  reduced  to 
zero,  the  adjustment  is  made  when  the 
partnership  subsequently  acquires 
property  of  a  like  character  to  which  an 
adjustment  can  be  made. 

(5)  Example.  The  following  example 
illustrates  this  paragraph  (c): 

Example,  (il  A.  B.  and  C  form  equal 
partnership  PRS.  A  contributes  $50,000  and 
A$.sel  1 .  capital  gain  properly  with  a  fair 
market  value  of  $50,000  and  an  adjusted  tax 
basis  of  $25,000.  B  and  C  each  conuibutes 
$100,000.  PRS  uses  the  cash  lo  purchase 
Assets  2.3,4,  5,  and  6.  Assets  4,  5,  and  6 
are  the  only  assets  held  by  the  partnership 
which  are  subject  to  section  751.  The 
partnership  has  an  election  in  effect  under 
section  754.  After  seven  years,  Ihe  adjusted 
basis  and  fair  market  value  of  PRS's  assets  are 
as  follows: 
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Assets 

, 

Ar^usted  basis 

Fair  market 
value 

Capital  Gain  Property: 

Asset  1                                                     

S  25.000 

100.000 
50.000 

S  40.000 
50.000 
10.000 

S  75.000 

Asset  2                                     .       " 

117.500 

AssQt  3                                                .  .„ „ 

60.000 

Ordinary  Income  Property. 

Asset  4                                                  

$45,000 

Asset  5                                                       " 

60.000 

Asset  6                                          " " 

2.500 

Total  - 

275.000 

360.000 

(ii)  Allocation  between  classes.  Assume 
that  PRS  distributes  Assets  3  and  5  to  A  in 
complete  liquidation  of  A's  interest  in  the 
partnership.  A's  basis  in  the  partnership 
interest  was  $73,000.  The  partnership's  basis 
in  Assets  3  and  5  was  $50,000  each.  A's 
$75,000  basis  in  its  partnership  interest  is 
allocated  between  Assets  3  and  5  under 
sections  732(b)  and  (c).  A  will,  therefore. 
have  a  basis  of  $25,000  in  Asset  3  (capital 
gain  property),  and  a  basis  of  S50.000  in 
Asset  5  (section  751  property).  The 
distribution  results  in  a  $25,000  increase  in 
the  basis  of  capital  gain  property.  There  is  no 
change  in  the  basis  of  ordinary  income 
property. 

(iti)  Allocation  i\ithin  class.  The  amount  of 
the  basis  increase  to  capital  gain  property  is 
$25,000  and  must  be  allocated  among  the 
remaining  capital  gain  assets  in  proportion  to 
the  difference  between  the  fair  market  value 
and  basis  of  each.  The  fair  market  value  of 
Asset  1  exceeds  its  basis  by  $50,000.  The  fair 
market  value  of  Asset  2  exceeds  its  basis  by 
$17,500.  Therefore,  the  basis  of  Asset  1  will 
be  increased  by  S18.519  ($25,000,  multiplied 
by  $50,000.  divided  by  $67,500).  and  the 
basis  of  Asset  2  will  be  increased  by  S6.481 
($25,000  multiplied  hy  $17,500.  divided  by 
$67,500). 

(d)  Effective  date.  This  section  applies 
to  transfers  of  partnership  interests  and 
distributions  of  property  from  a 
partnership  that  occur  on  or  after 
December  15. 1999. 

Par.  9.  Section  1.1017-1  is  amended 
by: 

1.  Revising  paragraph  (B){2)(iv). 

Z.  Adding  paragrapn  (^2)(v). 

The  addition  and  revision  read  as 
follows: 

§  1 .1 01 7-1     Basts  reductions  following  a 
discharge  of  Indebtedness. 
fl         «         ■         *         • 

(g)*  *  * 

(2,  .   .   . 

(iv)  Partner's  share  of  partnership 
basis— iA)  In  general  For  purposes  of 
this  paragraph  [gj.  a  partner's 
proportionate  share  of  the  partnership's 
basis  in  depreciable  property  (or 
depreciable  real  property)  is  equal  to  the 
sum  of — 

(J)  The  partner's  section  743(b)  basis 
adjustments  to  items  of  partnership 


depreciable  property  (or  depreciable 
real  property);  and 

(2)  The  common  basis  depreciation 
deductions  (but  not  including  remedial 
allocations  of  depreciation  deductions 
under  §  1.704-3(d))  that,  under  the 
terms  of  the  partnership  agreement 
effective  for  the  taxable  year  in  which 
the  discharge  of  indebtedness  occurs, 
are  reasonably  expected  to  be  allocated 
to  the  partner  over  the  property's 
remaining  useful  life.  'The  assumptions 
made  by  a  partnership  in  determining 
the  reasonably  expecied  allocation  of 
depreciation  deductions  must  be 
consistent  for  each  partner.  For 
example,  a  partnership  may  not  treat  the 
same  depreciation  deductions  as  being 
reasonably  ex-pected  by  more  than  one 
partner. 

(B)  Effective  date.  This  paragraph 
(g)(2)(iv)  applies  to  elections  made 
under  sections  108(b)(5)  and  108(c)  on 
or  after  December  15,  1999. 

(v)  Treatment  of  basis  reduction — (A) 
Basis  adjustment.  The  amount  of  the 
reduction  to  the  basis  of  depreciable 
partnership  property  constitutes  an 
adjustment  to  the  basis  of  partnership 
property  with  respect  to  the  partner 
only.  No  adjustment  is  made  to  the 
common  basis  of  partnership  property. 
Thus,  for  purposes  of  income, 
deduction,  gain.  loss,  and  distribution, 
the  partner  will  have  a  special  basis  for 
those  partnership  properties  the  bases  of 
which  are  adjusted  imder  section  1017 
and  this  section. 

(B)  Recovery  of  adjustments  to  basis 
of  partnership  property.  Adjustments  to 
the  basis  of  partnership  property  under 
this  section  are  recovered  in  the  manner 
described  in  §  1.743-1. 

(C)  Effect  oftmsis  reduction. 
Adjustments  to  the  basis  of  partnership 
property  under  this  section  are  treated 
in  the  same  manner  and  have  the  same 
effect  as  an  adjustment  to  the  basis  of 
partnership  property  under  section 
743(b).  The  following  example 
illustrates  this  paragraph  (g)(2)(v): 

Example,  (i)  A.  B.  and  C  are  equal  paitners 
in  partnership  PRS.  which  owns  (among 


other  things)  .\sset  1.  an  item  of  depreciable 
properly  with  a  basis  of  S30.000.  A's  t»sis  in 
its  partnership  interest  i.'i  SZO.OOO.  Under  Ihe 
terms  of  the  partnership  agreement.  A's  share 
of  the  depreciation  deductions  from  Asset  1 
o\-er  its  remaining  useful  life  will  be  $10,000. 
Under  section  1017,  A  requests,  and  PRS 
agrees,  to  decrease  the  basis  of  Asset  1  with 
respect  lo  A  by  SIO.OOO. 

(ii)  In  the  year  following  the  reduction  of 
basis  under  section  1017.  Pl^  amends  its 
partnership  agreement  to  provide  that  items 
of  depreciation  and  loss  firora  Asset  1  will  be 
allocated  equally  between  B  and  C  In  that 
year.  A's  distributive  share  of  the 
partnership's  common  basis  depreciation 
deductions  from  Asset  1  is  now  $0.  Under 
S1.74:i-l(i)(4)(ii)(B).theamounl  of  the 
section  1017  basts  adjustment  thai  A  recovers 
during  the  year  is  SI  .000.  A  will  report 
$1 .000  of  ordinar>-  income  because  A's 
distributive  share  of  Ihe  partnership's 
common  basis  depreciation  deductions  from 
.^.sset  1  (SO)  is  insufficient  to  offset  the 
amount  of  the  section  1017  basis  adjustment 
recovered  by  A  during  the  year  (SI  .000). 

(iii)  In  the  following  year.  PRS  sells  Assel 
1  for  SIS.OOO  and  recognizes  a  $12,000  loss 
This  loss  is  allocated  equally  between  B  and 
C.  and  A's  share  of  the  loss  is  SO.  Upon  the 
sale  of  Asset  1 .  A  recovers  its  enUre 
remaining  section  1017  liasis  adjustment 
(S9.000).  A  will  report  S9.000  of  ordinary 
income. 

(D)  Effective  dote.  This  paragraph 
(g)(2)(v)  applies  to  elections  made  under 
sections  108(b)(5)  and  108(c)  on  or  after 
December  15. 1999. 

PABT  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  10.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

Par.  11.  In  S  602.101.  paragraph  (b)  is 
amended  by  revising  the  entries  for 
1.732-1  and  1.743-1  in  the  table  to  read 
as  follows; 

IB02.101    OMB  Control  numbers. 


(b)' 
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CFR  part  or  section  where        nun 'il^Li 
(denSlied  and  descritwd  OMB  control 

No. 


1.732-1  _„ 


1545-0099 
1545-1588 


1545-0074 
1545-1588 


David  A.  Mader. 

Acting  Deputy'  Commissioner  of  Internal 
Pevenue. 

Approved  November  29.  1999. 
lonathan  Talisman. 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc,  99-32400  Filed  12-14-99:  8:45  am] 
aauNocaae  u»-m-u 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  In  Single- 
Employer  Plans:  Interest  Assumptions 
(or  Valuing  Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  January  2000.  Interest 
assumptions  are  also  published  on  the 
PBGC's  web  site  (http://www.pbgc.gov). 
EFFECnvE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  ^JW..  Washington,  DC 
20005,  202-326-1024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toU- 
bee  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 


For  valuation  dates  occumng  in 
ttie  month — 


Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assimiptlons  are  intended  to  reflect 
current  conditions  in  the  financial  and 
aimuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
January  2000. 

For  annuity  benefits,  the  interest 
assumptions  will  be  6.90  percent  for  the 
first  25  years  following  the  valuation 
date  and  6.25  percent  thereafter.  The 
annuity  interest  assumptions  (in 
comparison  with  those  in  effect  during 
December  1999)  reflect  a  5-year  increase 
in  the  period  during  which  the  Initial 
rate  applies  (from  a  period  of  20  years 
following  the  valuation  date  to  a  period 
of  25  years  following  the  valuation 
date).  The  initial  rate,  in  effect  for  the 
first  25  years  following  the  valuation 
date,  represents  an  increase  (from  the 
initial  rate  in  effect  for  December  1999) 
of  0.40  percent.  The  ultimate  rate,  in 
effect  thereafter,  represents  an  increase 
(from  the  ultimate  rate  in  effect  for 
December  1999)  of  1.00  percent. 

For  benefits  to  be  paid  as  lump  sums, 
the  interest  asstimptions  to  be  used  by 
the  PBGC  will  be  5.00  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  4.25  percent  during  the  seven- 
year  period  directly  preceding  the 
benefit's  placement  in  pay  status,  and 
4,00  percent  during  any  other  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  December  1999),  of 
0.25  percent  for  the  period  during 
which  a  benefit  is  in  pay  status  and  for 
the  seven-year  period  directiy  preceding 
the  benefit's  placement  in  pay  status; 
they  are  otherwise  unchanged. 

■fhe  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 


are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  prompUy  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  January  2000,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S,C 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 
In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCA-nON  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1 .  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Aulborily:  29  U.S.C.  1301(a).  1302(b)(3). 
1341, 1344. 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  1,  and  Rate  Set  75  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  4044 — Interest 
Rates  Used  to  Value  Annuities  and 
Lump  Sums 

TABLE  I. — Annuity  Valuations: 

(This  table  sets  forth,  for  each  indicated 
calendar  month,  the  interest  rates  (denoted 

by  //,  12 and  referred  to  generally  as  ij 

assumed  to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that  occurs 
within  that  calendar  month:  those 
anniversaries  are  specified  in  the  columns 
adjacent  lo  the  rales.  The  last  listed  rate  is 
assumed  to  be  in  effect  after  the  last  listed 
anniversary  date.) 


The  values  of  i,  are: 


tor 


for 


January  2000 


.0690 


1-25 


.0625 
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Table  n. — Lump  Sum  Valuations: 

lln  using  this  table:  (1)  For  benefits  for 
vihich  the  participant  or  beneficiary  is 
entitled  to  be  in  pay  status  on  the  valuation 
date,  the  immediate  annuity  rate  shall  apply: 
(2)  For  benefits  for  which  the  deferral  period 
is  y  years  (where  y  is  an  integer  and  0  <  y 
<  n;),  interest  rale  i,,  shall  apply  from  the 


Rate  set 


valuation  date  for  a  period  of>' years,  and 
thereafter  the  immediate  annuity  rate  shall 
apply;  (3)  For  benefits  for  which  the  deferral 
period  is  y  years  (where  y  is  an  integer  and 
"/  <  y  S  n;  +  n;).  interest  rale  /..  shall  apply 
from  the  valuation  dale  fore  period  ofy-n; 
years,  interest  rate  i..  shall  apply  for  Ihe 
following  n,  years,  and  thereafter  the 
immediate  annuity  rale  shall  apply:  (4)  For 


For  plans  with  a  valu- 
ation dale 


On  or 
after 


Imme- 
diate an- 
nufty  rate 
Before        (percent) 


1-1-00         2-1-O0 


5.00 


4.25 


benefits  for  which  the  deferral  period  is  v 
years  (where  y  is  an  integer  and  y  >  n/  »  n.). 
interest  rate  i'  shall  apply  from  Ihe  valuation 
date  for  a  period  ofy-n, - n,  years,  interest 
rate  i;  shall  apply  for  the  following  n-  years, 
interest  rate  i,  shall  apply  for  the  following 
n,  years,  and  thereafter  the  immediate 
aruiuity  rate  shall  apply.) 


Delened  annuities  (percent) 


Issued  in  Washington.  DC.  on  this  13th  day 
of  December  1999. 
David  M.  Strauss, 

Executive  Director.  Pension  Benefit  Guamnty 
Corporation. 

|n«  Doc.  99-32608  Filed  12-14-99: 8:45  am) 
BUJNOCOOC  TT»-m-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Boiler  and  Pressure  Vessel  Codes 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Technical  amendment. 

SOMMABY:  This  document  makes 
technical  amendments  to  regulations 
that  were  published  in  the  Federal 
Register  (61  FR  60019,  November  26. 
1996;  redesignated  and  amended  at  63 
FR  26367.  May  12. 1998:  63  FR  29479. 
29484.  May  29.  1998;  63  FR  37068,  July 
9,  1998)  and  were  codified  in  the  July 
1, 1998,  edition  of  Title  30— Minerals 
Resources.  Parts  299-699,  Code  of 
Federal  Regulations.  This  amendment 
incorporates  updated  versions  of  the 
ANSI/ASME  Boiler  and  Pressure  Vessel 
Code,  Sections  I,  IV,  and  VIII. 
EFFECTIVE  DATE:  December  15,  1999. 

The  incorporation  by  reference  of  the 
publications  listed  in  the  rule  was 


approved  by  the  Director  of  the  Federal 
Register  as  of  December  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Levine  (703)  787-1033, 
SUPPLEMENTARY  INFORMATION:  This 
amendment  affects  operators  who  in,stall 
new  boilers  and  pressure  vessels  on 
OCS  facilities.  Cuirentlv,  sections  1,  IV, 
and  Vni  of  the  1995  edition  of  the 
ANSI/ASME  Boiler  and  Pressure  Vessel 
Code  are  incorporated  by  reference  into 
MMS  regulations  in  the  table  in 
paragraph  (e)  of  30  CFR  250.101.  MMS 
has  determined  that  the  1998  edition 
with  the  1999  amendment  provides  a 
degree  of  safety  equal  to  the  currently 
incorporated  1995  edition,  as  has  been 
determined  bv  industiy.  According  to 
30  CFR  250.lbl(a)(2),  we  are 
incorporating  by  reference  these 
updated  versions. 

The  documents  currenUy 
incorporated  by  reference  and  updated 
by  this  technical  amendment  are:  ANSI/ 
ASME  Boiler  and  Pressure  Vessel  Code, 
Section  1,  Power  Boilers,  including 
Appendices,  1995  Edition;  ANSI/ASME 
Boiler  and  Pressure  Vessel  Code, 
Section  IV,  Heating  Boilers  including 
Nonmandatory  Appendices  A,  B,  C,  D, 
E,  F,  H,  I,  and  J,  and  the  Guide  to 
Manufacturers  Data  Report  Forms,  1995 
Edition;  ANSI/ASME  Boiler  and 
Pressure  Vessel  Code.  Section  Vin, 
Pressure  Vessels,  Divisions  1  and  2, 
including  Nonmandatory  Appendices, 
1995  Edition. 


List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — ^mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Accordingly,  30  CFR  Part  250  it 
amended  by  making  the  following 
technical  amendments; 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authorit>'  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  43  L'.S  C.  1331  et  seq. 
§250.101    (AmendedJ 

2.  In  §250.101.  in  the  Ubie  in 
paragraph  (e),  die  du-ee  entries  for 

"ANSI/ASME  Boiler  and  Pressure 
Vessel  Code  "  are  revised  to  read  as 
follows: 

§250.101     Documents  Incorporated  t>y 
reference. 

(e)-   •   • 


Title  of  documents 


ANSI/ASME  Boiler  and  Pressure  Vessel  Code.  Section  I.  Rules  for  Constmction  of  Power  Boilers  indudinq  Ap- 
pendices. 1998  Edition:  July  1.  1999  Addenda.  Rules  for  Constmction  of  Power  Boilers  by  ASME  Boile'and 
Pressure  Vessel  Committee  Subcommittee  on  Power  Boilers:  and  all  Section  I  Inteipretalions  Volume  43 


Incorporated  by  reference 
at— 


5250.803(b)(1),  (b){1){i); 

§250 1629(b)(1),  mom. 


(t))(1)(l). 


Vessel  Committee  Subcommittee  on  Healing  Boilers;  and  all  Section  IV  Interpretations  Volumes  43  and  44 
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Title  of  documents 


ANSI/ASME  Boiler  and  Pressure  Vessel  Code.  Section  VIII,  Rules  lor  Constmction  of  Pressure  Vessels,  Divisions 
1  and  2,  including  Nonmandatory  Appendices.  1998  Edition;  July  1.  1999  Addenda,  Rules  lor  Construction  ol 
Pressure  Vessels,  by  ASME  Boiler  and  Pressure  Vessel  Committee  SutKommittee  on  Pressure  Vessels:  and  all 
Section  VIII  Imerpretalions,  Divisiors  1  and  2.  Volumes  43  and  44. 


Incorporated  l>y  reference 
at— 


§2S0.803(b)(1).  (b)(1)(i); 
§250.1629(b)(1).  (b)(1)(i). 


Dated:  December  3,  1999. 
E.P.  Danenberger. 

Chief,  Engineering  and  Operations  Division. 
IFR  Doc.  99-31873  Filed  12-14-99:  8:45  am) 

BHUNQ  COOE  4310-in-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1302 

RIN  0970-AB98 

Head  Start  Program 

agency:  Administration  on  Children, 
YouUj  and  Families  (ACYF) 
Administration  for  Children  and 
Families  (ACF).  HHS. 
action:  Final  rule. 

summary:  The  Administration  on 
Children.  Youth  and  Families  is 
amending  the  Head  Start  regulations 
governing  policies  and  procedures  on 
selection  and  funding  of  grantees.  The 
amendment  removes  the  section  on 
priority  for  previously  selected  Head 
Start  agencies  in  open  r^mpetitions  for 
Head  Start  grants.  We  are  removing  this 
section  because  of  increased  confusion 
among  existing  Head  Start  grantees 
about  the  meaning  of  "priority"  as 
ACYF  acts  to  replace  grantees  who  have 
been  terminated  or  relinquish  their 
grant.  This  change  clarifies  that  the 
"priority"  provided  under  the  Head 
Start  Act  ("Act")  applies  to  annual 
refunding  of  existing  grantees  and  not  to 
competition  to  select  a  grantee  to  serve 
an  unserved  area  or  an  area  previously 
served  by  a  grantee  no  longer  with  the 
program.  Removal  of  this  section  does 
not  affect  the  ongoing  funding  or 
operation  of  Head  Start  grantees. 
DATES:  This  rule  is  effective  January  14. 
2000. 

FOR  FURTHER  INFORMATION  COKTrACT: 
James  Kolb  (202)  205-8580. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Ptirpose 

Head  Start  is  authorized  under  the 
Head  Start  Act  (42  U.S.C.  9801  e(  seq.). 
It  is  a  national  program  providing 


comprehensive  developmental  services 
primarily  to  low-income  preschool 
children,  primarily  age  three  to  the  age 
of  compulsory  school  attendance,  and 
their  fwiUies.  To  help  enrolled  children 
achieve  their  full  potential.  Head  Start 
programs  provide  comprehensive 
health,  nutritional,  educational,  social 
and  other  services.  Also,  section  645A 
of  the  Head  Start  Act  provides  authority 
(authorized  in  1994)  to  fund  programs 
for  famiUes  with  infants  and  trKidlers. 
Programs  receiving  funds  imder  the 
authority  of  this  section  are  referred  to 
as  Early  Head  Start  programs. 

Additionally.  Head  Start  programs  are 
required  to  provide  for  the  direct 
participation  of  the  parents  of  enrolled 
children  in  the  development,  conduct, 
and  direction  of  local  programs.  Parents 
also  receive  training  and  education  to 
foster  their  understanding  of  and 
involvement  in  the  development  of  their 
children.  In  fiscal  year  1998.  Head  Start 
served  823,000  children  through  a 
network  of  over  2.000  grantees  and 
del^ate  agencies. 

While  Head  Start  is  intended  to  serve 
primarily  children  whose  families  have 
incomes  at  or  below  the  poverty  line  or 
who  receive  public  assistance.  Head 
Start  policy  permits  up  to  10  percent  of 
the  children  in  local  programs  to  be 
from  families  who  do  not  meet  these 
low-income  criteria.  The  Act  also 
requires  that  a  minimum  of  1 0  percent 
of  the  enrollment  opportunities  in  each 
program  be  made  available  to  c:hildren 
with  disabilities.  Such  children  are 
expected  to  participate  in  the  full  range 
of  Head  Start  services  and  activities 
with  their  non-disabled  peers  and  to 
receive  needed  special  education  and 
related  services. 

n.  Discussion  of  (he  Final  Rule 

The  Administration  for  Children  and 
Families  (ACF)  published  on  March  24. 
1999,  a  Notice  of  Proposed  Rulemaking 
(NPRM)  proposing  to  remove  S  1302.12, 
entitled  "Priority  for  previously  selected 
Head  Start  agencies"  from  the 
regulations  governing  the  selection  of 
Head  Start  grantees.  This  change  was 
necessary  to  make  it  clear  that  the 
application  of  the  priority  provided  by 
section  641(c)  of  the  Head  Start  Act  does 
not  apply  to  competitions  to  select  a 


grantee  to  serve  an  unserved  area  or  an 
area  previously  served  by  a  grantee  no 
longer  with  the  program.  (The  1998 
Head  Start  reauthorization,  however, 
provides  priority  to  a  delegate  agency 
that  functioned  in  the  community  when 
the  Secretary  is  designating  a  Head  Start 
agency  but  this  change  would  not  affect 
this  rule.)  We  made  no  changes  to  the 
final  rule. 

Eliminating  §  1302.12  clarifies  that 
priority  applies  to  the  annual  refunding 
of  existing  grantees  providing  services 
within  (heir  communities,  not  to  other 
circim^stances  such  as  selection  of  a 
replacement  grantee.  The  threshold 
requirement  under  Section  641(d)  of  the 
Head  Start  Act  for  holding  a 
competition  for  award  of  Head  Start 
funding  is  that  there  be  no  entity  in  the 
"commimity"  which  is  eligible  for  a 
priority.  "Community"  is  defined  in 
Section  641(b)  as  "a  city,  county, 
multicity  or  multicounty  unit  within  a 
State,  an  Indian  reservation  (including 
Indians  in  any  off-reservation  area 
designated  by  an  appropriate  tribal 
government  in  consultation  with  the 
Secretary),  or  a  neighborhood  or  other 
area  (irrespective  of  boundaries  or 
political  subdivisions)  which  provides  a 
suitable  organizational  base  and 
possesses  the  commonality  of  interest 
needed  to  operate  a  Head  Start 
program."  Under  45  CFR  1305.3(a),  each 
grantee  must  specify  in  its  annual 
application  for  refunding  the  "service 
area"  to  be  served.  The  grantee  must 
define  its  service  area  by  "coimty  or 
sub-county  area,  such  as  a  municipaUty, 
town  or  census  tract  or  a  federally- 
recogiuzed  Indian  reservation,"  and  it 
must  not  overlap  with  the  service  areas 
where  other  grantees  have  been 
designated  to  provide  services,  except 
where  the  service  area  of  a  Tribe 
includes  a  non-reservation  area  in 
which  it  serves  children  native  to  the 
reservation.  A  Head  Start  agency's 
approved  service  area  defines  the 
community  it  is  serving.  A  community 
which  has  not  previously  been  served, 
or  was  served  by  a  grantee  no  longer 
participating  in  the  program,  by 
definition  is  one  in  which  no  grantee  is 
currently  providing  Head  Start  services 
within  the  community,  and  therefore 
one  for  which  the  grantee  must  bo 
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selected  through  a  competition  under 
Section  641(d)  rather  than  through 
application  of  the  priority  provided 
under  Section  641(c).  (In  the  Notice  of 
Proposed  Rulemaking  we  referred  to 
Section  641(a)  as  prohibiting  selection 
of  a  Head  Start  grantee  to  provide 
services  outside  its  current  "service 
area."  Upon  further  reflection,  we  have 
determined  that  this  interpretation  of 
the  requirements  of  Section  641(a)  is 
neither  the  best  interpretation  nor  is  it 
necessary  to  support  the  decision  to 
withdraw  45  CFR  1302.12  from  the 
Head  Start  regulations.  In  addition,  we 
have  determined  that  there  are 
circumstances  where  a  current  Head 
Start  grantee  would  be  considered 
eligible  under  Section  641(a)  to  receive 
a  replacement  grant  through  a 
competitive  process.  This  would  be  the 
case  where  the  Head  Start  grantee  can 
demonstrate  that  it  meets  all  of  the 
requirements  for  designation  under 
Section  641(a),  including  that  the  area  it 
is  applying  to  serve  would  be  part  of  a 
single  "community"  as  that  terra  is 
defined  under  Section  641(b)  with  the 
area  it  is  now  serving  if  the  grantee 
receives  the  replacement  grant.) 

One  comment  from  a  private,  non- 
profit agency  was  received.  The 
commenter  suggested  that  instead  of 
removing  it.  the  priority  should  be 
expanded  to  include  any  agency  already 
operating  a  Head  Start  or  Early  Head 
Start  program.  At  a  minimum,  the 
commenter  suggests  leaving  the 
regulation  as  it  is. 

We  do  not  accept  this 
recommendation.  The  comment  ignores 
the  statutory  provision  in  Section  641(d) 
of  the  Head  Start  Act  which  requires 
that  where  no  organization  in  the 
community  is  eligible  for  a  priority  that 
a  competition  must  be  held.  In  addition, 
it  ignores  the  requirement  in  45  CFR 
1305.3(a)  that  each  grantee  must  specih' 
in  its  annual  application  for  refunding 
the  "service  area"  to  be  served.  Thus, 
the  mere  fact  that  an  agency  is  operating 
a  Head  Start  program  in  the  vicinity  is 
not  sufficient  to  establish  priority  for 
that  agency.  Finally,  while  the  Head 
Start  Act  provides  for  long-term  .stability 
for  grantees  who  are  performing  well  by 
not  requiring  repeated  re-competition, 
opening  up  an  unserved  area  to  healthy 
competition  among  agencies  in  the 
community  to  be  ser\'od  will  help  assure 
that  a  high-quality  Head  Start  program 
will  be  operating  in  the  community. 

(Note:  The  referen[:es  lo  Section  641  of  the 
Head  Start  Acl  in  Ihis  Preamble  reflect, 
where  appropriate,  the  recent  reauthorization 
changes  made  to  the  Head  Start  Acl  in  the 
Coats  Human  Services  Reauthorization  Act  of 
1998.  Public  Law  105-285.  enacted  October 
27. 1998.  The  Head  Start  statutor)-  changes  in 


the  Reauthorization  Act  do  not  affect  the 
removal  of  45  CFR  1302.12.1 

We  want  lo  emphasize  again  that  this 
rule  does  not  affect  in  any  way  the 
armual  refunding  of  existing  grantees  to 
continue  to  provide  Head  Start  services 
in  their  approved  service  area.  Grantees 
will  continue  to  receive  this  priority  for 
funding  without  interruption.  Only 
when  a  grantee  is  terminated  or 
reUnquishes  its  grant,  or  in  the  case  of 
an  unserved  area,  and  the  area  thus  has 
no  provider,  does  this  rule  have  an 
effect.  •• 

n.  Impact  Analyses 

Executive  Order  12866 

Executive  Order  12866  require  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  the  removal  of  45  CFR  1302.12  is 
consistent  with  these  priorities  and 
principles.  This  regulation  has  been 
reviewed  by  0MB  under  E.O.  12866. 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  non-profit  organizations  and  small 
governmental  entities.  Removal  of 
section  1302.12  does  not  affect  any 
Head  Start  grantees,  including  those  that 
are  small  entities.  The  change  brings  the 
regulations  into  conformity  with 
requirements  of  the  regulations  and  the 
statute. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Acl 
(PRA)  of  1995.  Public  Law  104-13.  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  or  record-keeping  requirement 
inherent  in  a  proposed  or  final  rule. 
This  final  rule  does  not  contain  any 
reporting  or  recordkeeping  requirements 
and  therefore  is  not  subject  to  the  PRA. 

Unfunded  Mandates  Reform  Act  of  1 995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1 532)  requires  that  a  covered  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
any  Federal  mandate  that  may  result  in 
the  expenditure  by  State,  local,  and 


Tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  SlOO  miUion  or 
more  in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  the  statutory 
requirements.  In  addition,  section  205 
requires  a  plan  for  informing  and 
advising  any  small  government  that  may 
be  signifiiantly  or  uniquely  impacted  by 
the  proposed  rule. 

We  have  determined  that  this  final 
rule  will  not  impose  a  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  SlOO  million  in  any  one  year. 
Accordingly,  we  have  not  prepared  a 
budgetary  impact  statement,  specificallv 
addressed  the  regulatory  alternatives 
considered,  or  prepared  a  plan  for 
informing  and  advising  any  significantly 
or  uniquely  impacted  small  government. 

Congressional  Review  of  Rulemaking 

This  rule  is  not  a  "major"  nJe  as 
defined  in  Chapter  8  of  5  U.S.C. 

The  Family  Impact  Requirement 

Section  654  of  the  Treasiny  and 
General  Government  Appropriations 
Act  of  1 999  reqiiires  a  family  impact 
assessment  affecting  family  well-being. 

We  have  determined  that  this  action 
will  not  affect  the  family.  Therefore,  no 
analysis  or  certification  of  the  impact  of 
this  action  was  developed 

List  of  Subjects  in  45  CFR  Part  1302 

Education  of  disadvantaged.  Grant 
programs-social  programs. 
(Catalog  of  Federal  Domestic  As.sistBnce 
Program  Number  93.600.  Project  Head  Stan) 

Dated:  September  29. 1999. 
Olivia  A.  C>oldeo. 
Assistant  Secretary  for  Children  and  Families 

Approved:  October  27.  1999. 
Donna  E.  Shalala. 
Secwtan: 

For  the  reasons  set  forth  in  the 
Preamble.  45  CFR  part  1302  is  amended 
to  read  as  follows; 

PART  1302— POLICIES  AND 
PROCEDURES  FOR  SELECTION. 
INITIAL  FUNDING.  AND  REFUNDING 
OF  HEAD  START  GRANTEES.  AND 
FOR  SELECTION  OF  REPLACEMENT 
GRANTEES 

1.  The  authority  citation  for  Part  1302 
is  revised  to  read  as  follows: 
Authority:  42  U.S.C.  9H01  et  seq. 
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$1302.12    [Removed] 

2.  Section  1302.12  is  removed. 
[FR  Doc  99-32420  Filed  12-14-99:  8:45  am) 
aiuMO  cooE  4ia<-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

(CS  Docket  No.  96-83;  FCC  99-360] 

Preemption  of  Local  Zoning  Regulation 
of  Satellite  Eartfi  Stations  and 
Restrictions  on  Over-the-Air  Reception 
Devices:  Television  Broadcast  Service, 
Direct  Broadcast  Satellite  and 
Multichannel  Multipoint  Distribution 
Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  on 
reconsideration. 

SUMMARY:  This  document  denies  three 
petitions  seeking  reconsideration  of  the 
Second  Report  and  Order  in  which  the 
Over-the-Air  Reception  Devices  rule 
was  expanded  to  apply  to  antenna 
restrictions  on  rental  property  where  the 
viewer  has  exclusive  use  or  control.  The 
Commission  also  concluded  in  the 
Second  Report  and  Order  that  antenna 
restrictions  on  common  or  restricted 
access  areas  were  beyond  the  scope  of 
statutory  authority  for  the  rule.  This 
document  concludes  that  the  findings  in 
the  Second  Report  and  Order  are 
reaffirmed,  as  no  new  facts  or  arguments 
are  rai.sed  in  these  petitions  for 
reconsideration. 

EFFECTIVE  DATE:  December  15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eloise  Gore  at  (202)  418-7200  or  via 
internet  at  egore^fcc.gov. 

SUPPLEMENTARY  INFORMATKJN:  This  is  a 
synopsis  of  the  Commission's  Order  on 
Reconsideration.  CS  Docket  No.  96-83. 
FCC  99-360.  adopted  November  19. 
1999  and  released  November  24. 1999. 
The  complete  text  of  this  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257)  at  its 
headquarters.  445  12th  Street,  SW., 
Washington,  DC  20554.  or  may  be 
purchased  &om  the  Commission's  copy 
contractor,  International  Transcription 
Service,  hic.  (202)  857-3800, 1231  20th 
Street.  NW..  Washington,  DC  20036.  or 
may  be  reviewed  via  internet  at  http:// 
www.fcc.gov/csb/ 


Synopsis  of  Order  on  Reconsideration 
of  the  Second  Report  and  Order 

1.  Three  petitions  were  filed  by:  (1) 
Commimity  A.ssociations  Institute  ("CAl 
Petition  ");  (2)  Personal  Communications 
Industry  Association  (PCIA).  Teligent. 
Inc.,  Association  for  Local 
Telecommunications  Services,  WinStar 
Communications.  Inc..  and  Nextlink 
Communications.  Inc.  (collectively. 
"PCIA  Petition);  and  (3)  Association  for 
Maximum  Service  Television  and  the 
National  Association  of  Broadcasters 
(■•NAB)  (coUectively.  "NAB  PetiUon"). 
requesting  reconsideration  of  certain 
decisions  in  the  Second  Report  and 
Order,  which  amended  47  CFR  1.4000. 
to  prohibit  restrictions  on  over-the-air 
reception  devices  on  rental  property. 

2.  CAl  asks  the  Commission  to 
reconsider  the  decision  to  permit 
tenants,  who  live  in  community 
associations,  to  install  individual 
antennas  without  the  permission  of  the 
home  or  unit  owner  from  whom  they 
rent.  It  argues  that  the  only  way  for 
homeowners  to  prevent  damage  to  their 
own  property  is  through  prior  approval 
of  tenants'  antenna  installations.  While 
prematiu^ly  filed,  the  Commission 
addresses  the  merits  of  CAl's  petition 
and  concludes  that  there  is  not 
sufficient  iustification  presented  fqr 
allowing  homeowners  who  rent  out 
their  property  to  require  prior  approval 
of  antenna  installations.  Moreover,  the 
threat  of  property  damage  in  connection 
with  antenna  installation,  as  well  as 
prior  approval  by  a  property  owner, 
were  issues  which  were  already  amply 
discussed  and  decided  in  the  Second 
Report  and  Order  and  Order  on 
Reconsideration  of  the  First  Report  and 
Order  [63  FR  67422),  respectively. 

3.  The  PCIA  Petition  seeks 
reconsideration  of  the  Commission's 
conclusion  in  the  Second  Report  and 
Order  that  prohibiting  antenna 
restrictions  in  common  or  restricted 
access  areas  is  beyond  the  authority 
granted  to  the  Commission  by  Section 
207  of  the  Telecommunications  Act. 
Section  207  authorizes  neither  the 
imposition  of  affirmative  duties  on 
property  owners  nor  the  compensation 
mechanism  necessary  to  avoid  a 
potentially  unconstitutional  taking  of 
private  property.  While  PCIA  Petitioners 
disagree  with  the  Commission  analysis 
in  the  Second  Report  and  Order,  they  do 
not  offer  evidence  or  arguments  that 
were  not  already  thoroughly  considered 
and  discussed  in  the  Second  Report  and 
Order 

4.  Similarly,  the  NAB  Petition 
disagrees  with  the  Commission's 
analysis  and  interpretation  of  Section 
207,  but  it  too  fails  to  offer  new 


arguments  or  evidence  to  justify 
reconsideration  of  the  Commission's 
conclusions  in  the  Second  Report  and 
Order 

5.  The  parties  have  presented  no  new 
arguments  or  facts  in  the  pleadings  filed 
and  the  Commission  is  not  required  to 
reconsider  arguments  that  have  already 
been  considered.  Con.sequently.  the 
Commission  denies  the  petitions  for 
reconsideration  and  affirms  the  Second 
Report  and  Order. 

6.  Accordingly,  it  is  ordered  that 
pursuant  to  Section  1,  4(i).  5(c)  and  405 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151.  lS4(i).  155(c) 
and  405,  the  petitions  for 
reconsideration  filed  by  the  Community 
Associations  Institute;  by  the  Personal 
Communications  Industry  Association, 
Teligent.  Inc..  the  Association  for  Local 
Telecommunications  Services,  WinStar 
Communications,  Inc.,  and  NexUink 
Communicadons,  Inc.:  and  by  the 
Association  for  Maximum  Service 
Television  and  the  National  Association 
of  Broadcasters  are  denied. 

Federal  Communicalions  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  99-32409  Filed  12-14-99;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1 ,  2  and  95 

(WT  Docket  No.  99-66,  RM-9157.  FCC  99- 
363] 

Establishment  of  a  Medical  Implant 
Communications  Service  in  the  402- 
405  MHz  Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
Medical  Implant  Commimications 
Service  (MlCS)  operating  in  the  402-405 
MHz  band.  MlCS  operations  will  consist 
of  high-speed,  ultra-low  power,  non- 
voice  transmissions  to  and  from 
implanted  medical  devices  such  as 
cardiac  pacemakers  and  defibrillators. 
The  rules  will  allow  use  of  newly- 
developed,  life-saving  medical 
technology  without  harming  other  users 
of  the  frequency  band. 
DATES:  Effective  January  14.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Thomson.  Policy  and  Rules 
Branch.  Public  Safety  and  Private 
Wireless  Division.  Wireless 
Telecommunications  Bureau.  (202)  418- 
0634.  TTY  (202)  418-7233. 
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SUPPLEMENTARY  INFORMATION:  This 
document  was  prepared  in  response  to 
the  Commission's  Notice  of  Proposed 
Rulemaking.  64  FR  10266  (March  3. 
1 999)  and  is  a  summary  of  the 
Commission's  Report  and  Order.  WT 
Docket  No.  99-66.  FCC  99-383.  adopted 
November  19.  1999.  and  released 
November  29. 1999.  The  full  text  of  this 
Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center.  Room  C'V'-A257      10 
445  12th  St.  S.W..  Washington.  D.C.  The 
complete  text  may  be  piuchased  from 
the  Commission's  copy  contractor.  ITS 
Inc.  1231  20th  St.  N.W..  Washington. 
D.C.  20036,  telephone  (202)  857-3800. 
Alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Martha  Contee  at  (202) 
418-0620  (voice),  or  (202)  418-2555 
(TTY).  or  at  mcontee©fcc.gov.  The 
complete  (but  unofficial)  text  is  also 
available  on  the  Commission's  Internet 
site  at  <http://www.fcc.gov/Bureaus/ 
Wireless/Notices/ 1 999/index.html> 
under  the  file  name  "fcc99363.lxt"  in 
ASCn  text  and  "fcc99363.v^"  in  Word 
Perfect  format. 


Summary  of  Report  and  Order 

The  Commission  has  released  a 
Report  and  Order  that  (a)  amends  the 
Table  of  Frequency  Allocations  in 
§2.106  of  the  Commission's  Rules;  (b) 
allocates  the  402-405  MHz  band  on  a 
shared  basis  and  designates  this  shared 
allocation  for  use  by  the  MlCS;  and  (c) 
revises  part  95  of  the  Commission's 
Rules  to  permit  the  operation  of  ultta- 
low  power  MlCS  transmitters  in  the 
402-405  MHz  band  wi(hout  an 
individual  license  issued  by  the 
Commission. 

The  402-405  MHz  band  was  selected 
because  it  is  suitable  for  propagation  of 
radio  signals  within  the  human  body, 
and  is  available  internationally  for 
medical  implant  use.  Sharing  the  band 
with  the  Meteorological  Aids  Service  is 
feasible  because  of  the  low  power  and 
duty  cycle  of  MlCS  transmitters.  In 
order  to  insure  compliance  with  the 
technical  standards,  the  rules  require 
certification  of  MlCS  transmitters,  but 
the  Commission  did  not  adopt  its 
proposal  to  require  registration  of 
transmitting  equipment  with  the 
manufacturer. 

Administrative  MaKers 

Final  Regulatory  Flexibility  Analysis 
(FRFA) 

1.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 


was  incorporated  in  the  Notice  prepared 
in  this  proceeding.  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  Notice,  including 
comments  on  the  IRFA.  This  present 
FRFA  conforms  to  the  RFA. 

A.  Need  for.  and  Objectives  of.  the 
Report  and  Order 

2.  In  this  proceeding,  we  amend  parts 
1,  2  and  95  of  the  Commission's  Rules 
to  establish  the  Medical  Implant 
Communications  Service  (MlCS)  as  a 
shared  allocation  in  the  Non- 
Govemment  402-405  MHz  band,  and  to 
codify  the  service  rules  for  (he  MlCS. 
The  adopted  rules  will  permit  the  use  of 
newly-developed,  life-saving  medical 
technology  without  causing  interference 
to  other  users  of  the  frequency  band. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

3.  No  comments  were  submitted 
specifically  in  response  to  the  IRFA. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Adopted  Rules  Will  Apply 

4.  The  RFA  directs  agencies  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business, "  ""small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
""small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
biwiness  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."'  Nationwide,  as  of 
1992.  there  were  approximately  275.801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50.000."  As  of 
1992.  there  were  approximately  85.006 
governmental  jurisdictions  in  the 
United  States.  This  number  includes 
38.978  counties,  cities,  and  towns;  of 
these.  37.566.  or  96  percent,  have 
populations  of  fewer  than  50.000.  The 
Census  Bureau  estimates  that  this  ratio 
is  approximately  acciuate  for  all 
govenmiental  entities.  Thus,  of  the 


85.006  governmental  entities,  we 
estimate  that  81.600  (96  percent)  are 
small  entities.  Of  the  estiraaled  81.600 
small  governmental  enUties.  many  are 
hospital  and  health  care  facilities! 
5.  In  addition,  the  adopted  rules 
would  apply  to  manufacturers  of 
medical  implant  devices  and  users  of 
the  proposed  MlCS  equipment,  such  as 
hospilals  and  clinics  that  are  not 
government  health  care  facilities. 
According  to  the  SBA's  regulations, 
nursing  homes  and  hospitals  must  have 
annual  gross  receipts  of  $5  million  or 
less  in  order  to  qualify  as  a  small 
business  concern.  There  are 
approximately  11.471  nursing  care  firms 
in  the  nation,  of  which  7,953  have 
annual  gross  receipts  of  $5  million  or 
less.  There  are  approximately  3,856 
hospiial  firms  in  the  nation,  of  which 
294  have  gross  receipts  of  $5  million  or 
less.  We  do  not  know  how  many 
hospitals  would  actually  implement 
MlCS  equipment:  however,  the 
maximum  number  of  facilities  to  which 
the  adopted  rules  would  apply  is  8,247. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

6.  There  is  a  reporting  or 
recordkeeping  requirement  that  will  be 
imposed  as  a  result  of  the  actions 
adopted  in  this  rule  making  proceedmg 
Manufacturers  of  medical  implant 
programmer/control  transmitters  will 
continue  to  be  required  to  follow  our 
normal  equipment  authorization 
procediu"es.  and  include  with  each 
transmitting  device  a  statement 
regarding  harmful  interference  pursuant 
to  SS  95.1215(a)  and  95.1217  of  the 
Rules. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

7.  By  making  frequency  spectrum 
available,  the  adopted  rules  will  have  a 
beneficial  economic  impact  on  small 
business  entities  that  would  either 
manufacture,  or  contribute  to  the 
manufacturing  of.  equipment  used  in 
the  MlCS  by  enabling  these  businesses 
to  increase  their  product  lines.  In 
addition,  a  beneficial,  indirect, 
economic  impact  affects  individuals 
who  are  the  recipients  of  implanted 
MlCS  devices.  While  a  precise 
determination  of  the  cost  savings  is 
difficult  to  calculate,  two  examples  are 
useful.  First,  over  $15  million  per  year 
would  be  saved  by  eliminating  the  need 
to  conduct  quarterly  interrogation  of 
implanted  cardiac  defibrillators  in  the 
clinical  setting.  This  estimate  does  not 
include  the  interrogation  of  pacemakers, 
which  are  implanted  at  a  much  higher 
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rate  than  defibrillators.  Second,  over 
S37  billion  is  currently  spent  annually 
on  hospitalization  due  to  heart  failure. 
When  devices  currently  under 
development  for  the  management  of 
heart  failure  incorporate  the  MlCS 
technology,  it  is  expected  that  there  will 
be  a  meaningful  reduction  in 
hospitalization  costs.  Assuming  this 
impact  is  as  small  as  five  percent,  the 
estimated  savings  would  be  nearly  S2 
billion  per  year. 

Report  to  Congress:  The  Commission 
will  send  a  copy  of  the  Report  and 
Order,  including  this  FRFA.  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commisson  will  send  a  copy  of  the 
Report  and  Order,  including  FRFA  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  604(b). 

Ordering  Clauses 

1 .  Accordingly,  pursuant  to  the 
authority  of  Sections  4(1),  303(r).  and 
332(a)(2)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i). 
303(r),  332(a)(2).  parts  1,  2,  and  95  of  the 
Commission's  Rules,  that  47  CFR  parts 
1.  2  and  95  ARE  AMENDED  as  set  forth 
in  the  attached  fluye  Changes. 

2.  The  rule  changes  adopted  herein 
will  become  effective  January  14,  2000. 

3.  The  Conunission's  Reference 
Information  Center,  Consumer 
Information  Bureau.  SHALL  SEND  a 
copy  of  this  Report  and  Order.  WT 
D«x:ket  No.  99-66.  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

4.  Pursuant  to  Section  4(i)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(1).  that  the  late- 
filed  comments  (e-mail  filed  on  April  9, 


1999)  by  Dr.  William  Scanlon.  ARE 
ACCEPTED  for  consideration  in  this 
proceeding. 

5.  Pursuant  to  Section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(1),  that  this 
proceeding  is  terminated. 

List  of  Subiects  in  47  CFR  Parts  1,  2, 
and  95 

Communications  equipment.  Radio. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary'. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  1,  2, 
and  95  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority.  15  U.S.C.  79  et  seq.:  47  U.S.C 
ISl.  154(i).  154(j).  155.  225.  and  303(r). 

2.  Section  1.1307  is  amended  by 
revising  paragraph  (bj(2)  to  read  as 
follows: 

§  1.1307    Actions  which  may  have  a 
significant  environmental  effect,  for  which 
Enviionmental  Assessments  (EAs)  must  be 
prepared. 

•         •         •         *         * 

(b)  *   •   • 

(2)  Mobile  and  portable  transmitting 
devices  that  operate  in  the  Cellular 
Radiotelephone  Service,  the  Personal 
Communications  Services  (PCS),  the 
Satellite  Commimications  Services,  the 
General  Wireless  Communications 
Service,  the  Wireless  Communications 
Service,  the  Maritime  Services  (ship 
earth  stations  only)  and  the  Specialized 
Mobile  Radio  Service  authorized  under 
Subpart  H  of  parts  22,  24,  25,  26,  27.  80. 
and  90  of  this  chapter  are  subject  to 
routine  environmental  evaluation  for  RF 


exposure  prior  to  equipment 
authorization  or  use,  as  specified  in 
§§  2.1091  and  2.1093  of  this  chapter. 
Unlicensed  PCS,  unlicensed  Nil  and 
millimeter  wave  devices  are  also  subject 
to  routine  environmental  evaluation  for 
RF  exposure  prior  to  equipment 
authorization  or  use,  as  specified  in 
§§  15.253(f).  15.255(g),  15.319(i).  and 
15.407(fl  of  this  chapter.  Equipment 
authorized  for  use  in  the  Medical 
Implant  Commimications  Service 
(MlCS)  as  a  medical  implant  transmitter 
(as  defined  in  Appendix  1  to  Subpart  E 
of  Pai-t  95  of  this  chapter)  is  subject  to 
routine  environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization,  as  specified  in  §2.1093  of 
this  chapter  by  finite  difference  time 
domain  computational  modeling  or 
laboratory  measurement  techniques. 
Where  a  showing  is  based  on 
computational  modeling,  the 
Commission  retains  the  discretion  to 
request  that  specific  absorption  rate 
measurement  data  be  submitted.  All 
other  mobile,  portable,  and  unlicensed 
transmitting  devices  are  categorically 
excluded  from  routine  environmental 
evaluation  for  RF  exposure  under 
§§2.1091,  2.1093  of  this  chapter  except 
as  specified  in  paragraphs  (c)  and  (d)  of 
this  section. 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302.  303.  307, 
336  and  337.  unles* otherwise  noted. 

4.  In  §  2.106.  the  Table  of  Frequency 
Allocations  is  amended  by  revising  the 
entries  for  402-403  MHz  and  403-406 
MHz,  and  adding  footnote  US345  in 
numerical  order  to  read  as  follows: 

i  2.1 06    Table  of  Frequency  Allocations. 


niues  ana  Kegu 

auoos      69929 

International  table 

United  States  table                  ,                FCC  use  desionators 

Region  1— 
allocallon  MHz 

Region  2— 
allocation  MHz 

Region  3— 

Government 

Special-use  fre- 
quencies 

Allocation  MHz 

Allocatloo  MHz 

Rulepart(s) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

■ 

• 

• 

• 

• 

402-403 

METEOROLOG- 
ICAL AIDS 

EARTH  EXPLO- 
RATION-SAT- 
ELLITE (Earth- 

402-403 

METEOROLOG- 
ICAL AIDS 

EARTH  EXPLO- 
RATION-SAT- 
EaiTE  (Earth- 

402-403 

METEOROLOG- 
ICAL AIDS 

EARTH  EXPLO- 
RATION-SAT- 
ELLITE (Earth- 

402-403 

METEOROLOG- 
ICAL AIDS  (ra- 
diosonde) US70 

Earth  Exploration- 
Satellite  (Earth- 

402-403 

METEOROLOG- 
ICAL AIDS  (ra- 
diosonde) US70 

Earth  Exptoralioo- 
Satellite  (Earth- 

Personal  (95) 

Mectcal  Implant 
Communica- 
tions (MlCS) 

lo-space) 

to-space) 

to-space)  Mete- 
orological Sat- 
ellite (Earth-to- 

to-space)  Mete- 
onslogical  Sat- 
ellrte  (Earth-to- 

METEOROLOG- 

METEOROLOG- 

METEOROLOG- 

space) 

space) 

ICAL  SAT- 

ICAL SAT- 

ICAL  SAT- 

ELLITE  (Eanh- 

EaiTE  (Earth- 

EaiTE  (Eaith- 

to-space) 

to-space) 

to-space) 

Fixeo 

Fixed 

Fixed 

Mobile  except 

Mobile  except 

Mobile  except 

US345 

US345 

aeronautical  mo- 

aeronautical 

aeronautical 

bile 

mobile 

mobile 

403^106 
METEOROLOG- 
ICAL AIDS 

403-406 
METEOROLOG- 
ICAL AIDS 

403-406 
METEOROLOG- 
ICAL AIDS 

403-406 
METEOROLOG- 
ICAL AIDS  (ra- 

403-406 
METEOROLOG- 
ICAL AIDS  (ra- 

Personal (95) 

Medical  Implant 

Fixed 

Fixed 

Fixed 

diosonde)  US70 

diosonde)  US70 

tioRS  (MlCS) 

Mobile  except 

Mobile  except 

Mobile  except 

US34S 

US34S 

aeronautial  mo- 

aeronautial mo- 

aeronautial mo- 

bile 

bile 

bile 

■ 

• 

• 

• 

• 

UNITED  STATES  (US)  FOOTNOTES 
*         •         •         «         * 

US345     In  the  band  402-405  MHz.  the 
mobile,  except  mobile  aeronautical,  service  is 
allocated  on  a  secondar>'  basis  and  is  limited 
to.  with  the  exception  of  military  tactical 
mobile  stations.  Medical  Implant 
Communications  Service  (MlCS)  operations. 
MlCS  stations  are  authorized  by  rjle  on  the 
condition  that  harmful  interference  is  not 
caused  to  stations  in  the  meteorological  aids, 
meteorological-satellite,  and  earth 
exploration-satellite  services,  and  that  MlCS 
stations  accept  interference  from  stations  in 
the  meteorological  aids,  meteorological- 
satellite,  and  earth  exploration-satellite 


5.  Section  2.1204  is  amended  by 
adding  paragraph  (a)(9)  to  read  as 
follows: 

$2.1204    Import  conditions. 
*         *         «         *         • 

(a)*   ■   • 

(9)  The  radio  frequency  device  is  a 
medical  implant  transmitter  inserted  in 
a  person  granted  entry  into  the  United 
States  or  is  a  medical  implant 
programmer/controller  transmitter 
associated  with  such  an  implanted 
transmitter,  provided,  however  that  the 
transmitters  covered  by  this  provision 
otherwise  comply  with  the  technical 
requirements  applicable  to  transmitters 
authorized  to  operate  in  the  Medical 


Implant  Commimications  Service  imder 
part  95  of  this  chapter.  Such 
transmitters  are  permitted  to  be 
imported  without  the  issuance  of  a  grant 
of  equipment  authorization  only  for  the 
personal  use  of  the  person  in  whom  the 
medical  implant  transmitter  has  been 
inserted. 

PART  95— PERSONAL  RADIO 
SERVICES 

6.  The  authority  for  part  95  continues 
to  read  as  follows:  - 

Authority:  Sees.  4.  303. 48  Stat.  1066. 
1082.  as  amended:  47  U.S.C.  154.  303. 

7.  Section  95.401  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§95.401    (CB  Rule  1)  What  are  ttwCmzens 
Band  Radio  Services? 

•         •         •         »         • 

(d)  The  Medical  Implant 
Communications  Service  (MlCS) — an 
ultra-low  power  radio  service  for  the 
transmission  of  non-voice  data  for  the 
purpose  of  facilitating  diagnostic  and/or 
therapeutic  functions  involving 
implanted  medical  devices.  The  rules 
for  this  ser\'ice  are  contained  in  subpart 
I  of  this  part. 

8.  Section  95.601  is  amended  by 
revising  the  last  sentence  in  the 
undesignated  text  to  read  as  follows: 


{  95.601     Basis  and  purpose. 

*  *   *  The  Personal  Radio  Services 
are  the  GMRS  (General  Mobile  Radio 
Service) — subpart  A.  the  Family  Radio 
Service  (FRS)— subpart  B,  the  R/C 
(Radio  Control  Radio  Service) — subpart 
C,  the  CB  (Citizens  Band  Radio 
Service) — subpart  D,  the  Low  Power 
Radio  Service  (LPRS) — subpart  G,  and 
the  Medical  Implant  Conmiunications 
Service  (MlCSl—subpart  I. 

9.  Section  95.603  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§95.603    Ceitiflcatfcin  required. 
*         •         •         •         * 

(f)  Each  Medical  Implant 
Communications  Service  transmitter  (a 
transmitter  that  operates  or  is  intended 
to  operate  in  the  MlCS)  must  be 
certificated  except  for  medical  implant 
transmitters  that  are  not  marketed  for 
use  in  the  United  States,  but  which 
otherwise  comply  with  the  MlCS 
technical  requirements  and  are  operated 
in  the  United  States  by  individuals  who 
have  traveled  to  the  United  States  from 
abroad.  Medical  implant  transmitters  (as 
defined  in  Appendix  1  to  subpart  E  of 
part  95  of  this  chapter)  are  subject  to  the 
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radiofrequency  radiation  exposure 
requirements  specified  in  §§  1.1307  and 
2  1093  of  this  chapter,  as  appropriate. 
Applications  for  equipment 
authorization  of  devices  operating  under 
this  section  must  contain  a  finite 
difference  time  domain  (FDTD) 
computational  modeling  report  showing 
compliance  with  these  provisions  for 
fundamental  emissions.  The 
Commission  retains  the  discretion  to 
request  the  submission  of  specific 
absorption  rate  measurement  data. 

10.  Section  95.605  is  amended  by 
revising  the  first  paragraph  of  the 
undesignated  text  to  read  as  follows: 

i  95.605    Cefliflcation  procedures. 

Any  entity  may  request  certification 
for  its  transmitter  when  the  transmitter 
is  used  in  the  GMRS.  R/C.  CB,  IVDS. 
LPRS.  or  MlCS  following  the  procedures 
in  part  2  of  this  chapter.  Medical 
implant  transmitters  shall  be  tested  for 
emissions  and  EIRP  limit  compliance 
while  enclosed  in  a  medium  that 
simulates  human  body  tissue  in 
accordance  with  the  procedures  in 
§  95.639(g).  Frequency  stability  testing 
for  MICS  transmitters  shall  be 
performed  over  the  temperature  range 
set  forth  in  §95.628. 
*         •         •         •         • 

11.  Section  95.628  is  added  to  read  as 
follows: 

§  95.628    MICS  Transmitter. 

(a)  Frequency  monitormg.  Medical 
implant  programmer/control 
transmitters  must  incorporate  a 
mechanism  for  monitoring  the  channel 
or  channels  that  the  MICS  system 
devices  intend  to  occupy.  The 
monitoring  system  anteima  shall  be  the 
anterma  nonnally  used  by  the 
programmer/control  transmitter  for  a 
communications  session.  Before  a 
medical  implant  programmer/control 
transmitter  initiates  a  MICS 
communications  session,  the  following 
access  criteria  must  be  met: 

(1)  The  monitoring  system  bandwidth 
measured  at  its  20  dB  down  points  must 
be  equal  to  or  greater  than  the  emission 
bandwidth  of  the  intended 
transmission. 

(2)  Within  5  seconds  prior  to 
initiating  a  communications  session, 
circuitry  associated  with  a  medical 
implant  programmer/control  transmitter 
must  monitor  the  channel  or  channels 
the  MICS  system  devices  intend  to 
occupy  for  a  minimum  of  10 
milliseconds  per  channel. 

(3)  Based  on  use  of  an  isotropic 
monitoring  system  antenna,  the 
monitoring  threshold  power  level  must 
not  be  more  than  lOlogB(Hz)  -  150 
(dBm/Hz)  +  G(dBi)  where  B  is  the 


emission  bandwidth  of  the  MICS 
communication  session  transmitter 
having  the  widest  emission  and  G  is  the 
medical  implant  programmer/control 
transmitter  monitoring  system  antenna 
gain  relative  to  an  isotropic  anterma.  For 
purposes  of  showing  compliance  with 
the  above  provision,  the  above 
calculated  threshold  power  level  must 
be  increased  or  decreased  by  an  amount 
equal  to  the  monitoring  system  anteima 
gain  above  or  below  the  gain  of  an 
isotropic  anteima,  respectively. 

(4)  If  no  signal  in  a  MICS  channel 
above  the  monitoring  threshold  power 
level  is  detected,  the  medical  implant 
programmer/control  transmitter  may 
initiate  a  MICS  communications  session 
involving  transmissions  to  and  from  a 
medical  implant  device  on  that  channel. 
The  MICS  communications  session  may 
continue  as  long  as  any  silent  period 
between  consecutive  data  transmission 
bursts  does  not  exceed  5  seconds.  If  a 
channel  meeting  the  criteria  in 
paragraph  (a|(3)  of  this  section  is 
tmavailable,  the  channel  with  the  lowest 
ambient  power  level  may  be  accessed. 

(5)  When  a  channel  is  selected  prior 
to  a  MICS  communications  session,  it  is 
permissible  to  select  an  alternate 
channel  for  use  if  communications  is 
interrupted,  provided  that  the  alternate 
channel  selected  is  the  next  best  choice 
using  the  above  criteria.  The  alternate 
channel  may  be  accessed  in  the  event  a 
communications  session  is  interrupted 
by  interference.  The  following  criteria 
must  be  met: 

(i)  Before  transmitting  on  the  alternate 
channel,  the  channel  must  be  monitored 
for  a  period  of  at  least  10  milliseconds. 

(ii)  The  detected  power  level  during 
this  10  millisecond  or  greater 
monitoring  period  must  be  no  higher 
than  6  dB  above  the  power  level 
detected  when  the  channel  was  chosen 
as  the  alternate  channel. 

(iii)  In  the  event  that  this  alternate 
channel  provision  is  not  used  by  the 
MICS  system  or  if  the  criteria  in  (i)  and 
(ii)  are  not  met,  a  channel  must  be 
selected  using  the  access  criteria 
specified  in  paragraphs  (a)(1)  through 
(a)(4l  of  this  section. 

(6)  As  used  in  this  section,  the 
following  definitions  apply: 

(i)  Emission  bandwidth— Measmed  as 
the  width  of  the  signal  between  the 
points  on  either  side  of  carrier  center 
frequency  that  are  20  dB  down  relative 
to  the  maximum  level  of  the  modulated 
carrier.  Compliance  will  be  determined 
using  instrumentation  employing  a  peak 
detector  function  and  a  resolution 
bandwidth  approximately  equal  to  1% 
of  the  emission  bandwidth  of  the  device 
under  test. 


(ii)  MICS  channel — Any  continuous 
segment  of  spectrum  that  is  equal  to  the 
emission  bandwidth  of  the  device  with 
the  largest  bandwidth  that  is  to 
participate  in  a  MICS  communications 
session.  (Note:  The  rules  do  not  specify 
a  channeling  scheme  for  use  by  MICS 
systems.) 

(iii)  AffCS  communications  session — 
A  collection  of  transmissions,  that  may 
or  may  not  be  continuous,  between 
MICS  system  devices. 

(b)  MICS  communications  sessions 
initiated  by  a  medical  implant  event  are 
not  required  to  use  the  access  criteria  set 
forth  in  paragraph  (aj  of  this  section. 

(c)  Stations  may  operate  on  any  of  the 
frequencies  in  the  band  402-405  MHz, 
provided  that  the  out-of-band  emissions 
are  attenuated  in  accordance  with 
§95.635. 

(d)  The  authorized  bandwidth  of  the 
emission  from  a  MICS  station  shall  not 
exceed  300  kHz,  and  no 
communications  session  involving 
MICS  stations  shall  use  more  than  a 
total  of  300  kHz  of  bandwidth  during 
such  a  session.  Note:  This  provision 
does  not  preclude  full  duplex  or  half 
duplex  communications  provided  that 
the  total  amount  of  bandwidth  utilized 
by  all  of  the  MICS  channels  employed 
in  such  a  MICS  communications  session 
does  not  exceed  300  kHz. 

(e)  Each  transmitter  in  the  MICS 
service  must  maintain  a  frequency 
stability  of  +/  -  100  ppm  of  the 
operating  frequency  over  the  range: 

(1)  25°C  to  45°C  in  the  case  of  medical 
implant  transmitters;  and 

(2)  0°C  to  55°C  in  the  case  of  medical 
implant  programmer/control 
transmitters. 

(f)  The  provisions  of  this  section  shall 
not  be  used  to  extend  the  range  of 
spectrum  occupied  over  space  or  time 
for  the  purpose  denying  fair  access  to 
spectrum  for  other  MICS  systems. 

12.  Section  95.631  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

I9S.631     Emission  types. 

(h)  A  MICS  station  may  transmit  any 
emission  type  appropriate  for 
communications  in  this  service.  Voice 
communications,  however,  are 
prohibited. 

13.  Section  95.633  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$95,633    Emission  bandwidth. 

•         •         •         ■         ■ 

(e)  For  transmitters  in  the  MICS: 

(1)  The  maximum  authorized 
emission  bandwidth  is  300  kHz. 

(2)  Lesser  authorized  emission 
bandwidths  may  be  employed,  provided 
that  the  unwanted  emissions  are 
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attenuated  as  provided  in  §95.635  and 
that  the  power  radiated  in  any  300  kHz 
bandwidth  does  not  exceed  25 
miaowatts  EIRP.  See  §§  95.605  and 
95.639(g)  regarding  power  measurement 
procedures. 

(3)  Emission  bandwidth  will  be 
determined  by  measuring  the  width  of 
the  signal  between  two  points,  one 
below  the  carrier  center  fiwjuency  and 
one  above  the  carrier  center  frequency. 

Transmitter 


that  are  20  dB  down  relative  to  the 
maximum  level  of  the  modulated 
carrier.  Compliance  with  the  emission 
bandwidth  limit  is  ba.sed  on  the  use  of 
measurement  instrumentation 
employing  a  peak  detector  function  with 
an  instrument  resolution  bandwidth 
approximately  equal  to  1.0  percent  of 
the  emission  bandwidth  of  the  device 
under  measurement. 


14.  Section  95.635  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (d)  to  read  as  follows: 

{95.635    Umwantsd  rwllation. 
•         •         ■         •         • 

(b)  The  power  of  each  unwanted 
emission  shall  be  less  than  TP  as 
specified  in  the  applicable  paragraphs 
listed  in  the  following  table: 


GMRS 


FHS  , 
R/C: 


CB 


LPRS 
MICS 


27  MHz 

72-76  MHz  . 


Emission  type 


AID,  A3E,  FID,  G1D.  F3E.  G3E  witfi  filtering 

A1D.  A3E.  FID.  GID,  F3E,  G3E  without  fllteiing  . 

H1D,  JID,  RID.  H3E,  J3E,  R3E _ 

F3E  with  tjlienng 


As  specified  m  §95.631(1)) 
As  specified  in  §  95.631(b) 

AID.  A3E  

HID.  J1D.  RID.  H3E,  J3E.  R3E 


AID.  A3E  type  accepted  before  Sepjlmtier  10,  1978""!Z"  ! 
H1D.J1D,  RID.  H3E.  J3E.  R3E  type  accepted  before  Septomlier  io' 

1986. 
As  specified  in  paragraph  (c). 
As  specified  in  paragraph  (d). 


Applicable  paragraphs  (b) 


(1).  (3).  (7). 
(S),  (6),  (7). 
(2).  (4),  (7). 
(1).  (3),  (7). 

(1).  (3),  (7). 

0).  (3).  (7),  (10),  (11),  (12) 

(1),  (3).  (8).  (9) 

(2).  (4),  (8).  (9). 

(1).  (3).  (7). 

(2).  (4),  (7). 


S2S  ilf,"'!^"?Jl°n^  I?'  °'^"®  ^"^  ™^  transmitters  refers  to  the  requirement  in  §95  637(b)  ' 


(1)  At  least  25  dB  (decibels)  on  any 
frequency  removed  fi^m  the  center  of 
the  authorized  bandwidth  by  more  than 
50%  up  to  and  including  100%  of  the 
authorized  bandwidth. 

(2)  At  least  25  dB  on  any  fiwiuency 
removed  from  the  center  of  the 
authorized  bandwidth  by  more  than 
50%  up  to  and  including  150%  of  the 
authorized  bandwidth. 

(3)  At  least  35  dB  on  any  frequency 
removed  fiT>m  the  center  of  the 
authorized  bandwidth  by  more  than 
100%  up  to  and  including  250%  of  the 
authorized  bandwidth. 

(4)  At  least  35  dB  on  any  frequency 
removed  from  the  center  of  the 
authorized  bandwidth  by  more  than 
150%  up  to  and  including  250%  of  the 
authorized  bandwidth. 

(5)  At  least  83  log,,,  (i;,/5)  dB  on  any 
frequency  removed  from  the  center  of 
the  authorized  bandwidth  by  a 
displacement  frequency  (f^  in  kHz),  of 
more  than  5  kHz  up  to  and  including  10 
kHz. 

(6)  At  least  116  log.o  (£d/6.1)  dB,  or  if 
less,  50  +  10  logio  (T)  dB,  on  any 
frequency  removed  from  the  center  of 
the  authorized  bandwidth  by  a 
displacement  fiwjuency  [S^  in  kHz),  of 


more  than  10  kHz  up  to  and  including 
250%  of  the  authorized  bandwidth. 

(7)  At  least  43  +  10  log,,,  (T)  dB  on  any 
frequency  removed  from  the  center  of 
the  authorized  bandwidth  by  more  than 
250%. 

(8)  At  least  53  +  10  log,„  (T)  dB  on  any 
frequency  removed  from  the  center  of 
the  authorized  bandwidth  by  more  than 
250%. 

(9)  At  least  60  dB  on  any  frequency 
twice  or  greater  than  twice  the 
fundamental  fi^juency. 

(10)  At  least  45  dB  on  any  frequency 
removed  horn  the  center  of  the 
authorized  bandwidth  by  more  than 
100%  up  to  and  including  125%  of  the 
authorized  bandwidth. 

(11)  At  least  55  dB  on  any  frequency 
removed  from  the  center  of  the 
authorized  bandwidth  by  more  than 
125%  up  to  and  including  250%  of  the 
authorized  bandwidth. 

(IZ)  At  least  56  +  10  log,o  (T)  dB  on 
any  frequency  removed  from  the  center 
of  the  authorized  bandwidth  by  more 
than  250%. 
*         *         •         *         • 

(d)  For  transmitters  designed  to 
operate  in  the  MIC^,  emissions  shall  be 


attenuated  in  accordance  with  the 
following: 

(1)  Emissions  more  than  250  kHz 
outside  of  the  MICS  band  (402-405 
MHz)  shall  be  attenuated  to  a  level  no 
greater  than  the  following  field  strength 
limits: 


Freouencv  ^^^^        I     Measure- 

n3n7i  strength         mentdls- 

'*""^'  (mV^  lan(»(m) 


30-88 

88-216 

216-960 

960  and  above 


100 
ISO 

200 

SCO 


Note— At  band 
plies. 


edges,  ttie  tighter  Itmrt  ap- 


(2)  The  emission  Umils  shown  in  the 
above  table  are  based  on  measurements 
employing  a  CISPR  quasi-pcak  detector 
except  that  above  1  GHz,  the  limit  is 
based  on  measurements  employing  an 
average  detector.  Measurements  above  1 
GHz  shall  be  performed  using  a 
minimum  resolution  bandwidth  of  1 
MHz.  See  also  §  95.605. 

(3)  The  emissions  from  a  MICS 
transmitter  must  be  measured  to  at  least 
the  tenth  harmonic  of  the  highest 
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fundamental  frequency  designed  to  be 
emitted  by  the  transmitter. 

(4)  Emissions  within  the  MICS  band 
(402-405  MHz)  more  than  ISO  kHz 
away  from  the  center  frequency  of  the 
spectrum  the  transmission  is  intended 
to  occupy,  will  be  attenuated  below  the 
transmitter  output  power  by  at  least  20 
dB.  Compliance  with  this  limit  is  based 
on  the  use  of  measurement 
instrumentation  employing  a  peak 
detector  function  with  an  instrument 
resolution  bandwidth  approximately 
equal  to  1 .0  percent  of  the  emission 
bandwidth  of  the  device  under 
measurement. 

(5)  Emissions  250  kHz  or  less  that  are 
above  and  below  the  MICS  band  (402- 
405  MHz)  will  be  attenuated  below  the 
maximum  permitted  output  power  by  at 
least  20  dB.  Compliance  with  this  limit 
is  based  on  the  use  of  measurement 
instrumentation  employing  a  peak 
detector  function  with  an  instrument 
resolution  bandwidth  approximately 
equal  to  1.0  percent  of  the  emission 
bandwidth  of  the  device  under 
measurement. 

IS.  Section  95.639  is  amended  by 
adding  paragraph  (0  to  read  as  follows: 

§  95.639    Maximum  transmitter  power. 

(f)  In  the  MICS  the  following  limits 
apply: 

(1)  The  maximum  EIRP  for  MICS 
transmitter  stations  is  25  microwatts. 
The  antenna  associated  with  any  MICS 
transmitter  must  be  supplied  with  the 
transmitter  and  shall  be  considered  part 
of  the  transmitter  subject  to  equipment 
authorization.  Compliance  of  any  MICS 
transmitter  with  the  25  microwatts  EIRP 
limit  may  be  determined  by  measuring 
the  radiated  field  from  the  equipment 
under  test  at  3  meters  and  calculating 
the  EIRP.  The  equivalent  radiated  field 
strength  at  3  meters  for  25  microwatts 
EIRP  is  18.2  mV/meter  when  measured 
on  an  open  area  test  site,  or  9.1  mV/ 
meter  when  measured  on  a  test  site 
equivalent  to  free  space  such  as  a  fully 
anechoic  test  chamber.  In  either  case, 
compliance  is  based  on  measurements 
using  a  peak  detector  function  and 
measured  over  an  interval  of  time  when 
transmission  is  continuous  and  at  its 
maximum  power  level.  In  lieu  of  using 
a  peak  detector  function, 
instrumentation  techniques  set  forth  in 
ANSI  C63. 17-1998.  Section  6.1.2.2.1  or 
Section  6.1.2.2.2  may  be  used  in 
determining  compliance  with  the  above 
specifications. 

(2)  For  a  transmitter  intended  to  be 
implanted  in  a  human  body,  the 
following  test  fixture  must  be  used  to 
simulate  operation  of  the  implant  under 


actual  operating  conditions.  See 
§  95.605. 

(i)  For  measurement  purposes  to 
determine  compliance  with  emission 
limits,  the  radiating  characteristics  of  an 
implant  transmitter  placed  in  a  test 
fixture  should  approximate  those  of  an 
implant  transmitter  placed  in  a  human 
body.  An  appropriate  human  torso 
simulator  for  testing  medical  implant 
transmitters  consists  of  a  cylindrical 
Plexiglas  container  with  a  size  of  30  cm 
by  76  cm  with  a  sidewall  thickness  of 
0.635  cm.  It  must  be  completely  filled 
with  a  material  that  is  sufficientiy 
fluidic  that  it  will  flow  around  the 
implant  without  any  voids.  The 
dielectric  and  conductivity  properties  of 
this  material  must  match  the  dielectric 
and  conductivity  properties  of  human 
muscle  tissue  at  403. S  MHz.  All 
emissions  measurements  will  be  made 
using  the  above  specification  at  a 
nominal  temperature  of  20-25°C. 
Simple  saline  solutions  do  not  meet  the 
above  criteria.  A  mounting  grid  for  the 
implant  inside  the  container  must  be 
provided  that  permits  the  radiating 
element  or  elements  of  the  implant  to  be 
positioned  vertically  and  horizontally. 
The  grid  should  also  support  any 
additional  implant  leads  associated  with 
the  therapeutic  fimction  in  a  fixed 
repeatable  manner.  The  implant  must  be 
mounted  6  cm  from  the  sidewall  and 
centered  vertically  within  the  container. 
The  above  fixture  shall  be  placed  on  a 
turntable  such  that  the  implant 
transmitter  will  be  located  at  a  nominal 
1.5-meter  height  above  ground  and  at  a 
3-meter  distance  from  the  mea.surement 
anteiua.  Radiated  emissions 
measurements  shall  then  be  performed 
to  insure  compliance  with  the 
applicable  technical  specifications, 
(ii)  A  formula  for  a  suitable  tissue 
substitute  material  is  defined  in  the 
paper  "Simulated  Biological  Materials 
for  Electromagnetic  Radiation 
Absorption  Studies"  by  G.  Hartsgrove. 
A.  Kraszewski.  and  A.  Surowiec  as 
published  in  "Bioelectromagnetics 
8:29-36  (1987)". 

(3)  The  power  radiated  in  any  300 
kHz  bandwidth  shall  not  exceed  25 
microwatts  EIRP.  See  §§  95.633(e)  and 
95.639(g). 

16.  Section  95.649  is  revised  to  read 
as  follows: 

§  95.649    Power  capability. 

No  FRS.  R/C.  CB,  LPRS.  or  MICS 
transmitter  shall  incorporate  provisions 
for  increasing  its  transmitter  power  to 
any  level  in  excess  of  the  limits 
specified  in  §95.639. 

17.  Section  95.651  is  revised  to  read 
as  follows: 


$  95.651    Crystal  control  required. 

All  transmitters  used  in  the  Personal 
Radio  Services  must  be  crystal 
controlled,  except  an  R/C  station  that 
transmits  in  the  26-27  MHz  frequency 
band,  a  FRS  urut.  a  LPRS  unit,  or  a 
MICS  transmitter. 

18.  APPENDIX  1  TO  SUBPART  E  TO 
PART  95— GLOSSARY  OF  TERMS  is 
revised  to  read  as  follows: 

Appendix  1  to  Subpart  E  to  Part  95— 
Glossary  of  Terms 

The  definitions  used  in  part  95.  Subpart  E 
are: 

Authorized  bandwidth.  Maximum 
permissible  tiandwidth  of  a  transmission. 
Carrier  power  Average  TP  during  one 
unmodulated  RF  cycle. 
CB.  Citizens  Band  Radio  Service. 
CB  transmitter  A  transmitter  that  operates 
or  is  intended  to  operate  at  a  station 
authorized  in  the  CB. 

Channel  frequencies.  Reference 
frequencies  from  which  the  carrier  frequency, 
suppresjied  or  otherwise,  may  not  deviate  by 
more  than  the  specified  frequency  tolerance. 
Crystal.  Quartz  piezonjleclric  element. 
Crystal  controlled.  Use  of  a  crystal  to 
establish  the  transmitted  frequency. 
dB.  Decibels. 

EIRP.  Effective  Isotropic  Radiated  Power. 
Antenna  input  power  times  gain  for  free- 
space  or  in-tissuo  measurement 
configurations  required  by  MIC^.  expressed 
in  watts,  where  the 'gain  is  referenced  to  an 
isotropic  radiator. 

FCC.  Federal  Communications 
Commission. 

Filtering.  Refers  to  the  requirement  in 
S  95.633(b). 
FRS.  Family  Radio  Service. 
CMRS.  General  Mobile  Radio  Service. 
G.MflS  Iransmider.  A  transmitter  that 
operates  or  is  intended  to  operate  at  a  station 
authorized  in  the  CMRS. 

Harmful  interference.  Any  transmission, 
radiation  or  Induction  that  endangers  the 
functioning  of  a  radionavigation  or  other 
safety  service  or  seriously  degrades.  ob.structs 
or  repeatedly  interrupts  a 
radiocommunication  service  operating  in 
accordance  with  applicable  laws,  treaties  and 
regulations. 

Mean  power.  TP  averaged  over  at  least  30 
cycles  of  the  lowest  modulating  frequency, 
typically  0.1  seconds  at  maximum  power. 

MICS.  Medical  Implant  Communications 
Service. 

Medical  implant  device.  Apparatus  that  is 
placed  inside  the  human  body  for  the 
purpose  of  performing  diagnostic  or 
therapeutic  functions. 

Medical  implant  event.  An  occurrence  or 
the  lack  of  an  occiurence  recxignized  by  a 
medical  implant  device,  or  a  duly  authorized 
health  care  professional,  that  requires  the 
transmission  of  data  from  a  medical  implant 
transmitter  in  order  to  protect  the  safety  or 
well-being  of  the  petson  in  whom  the 
medical  implant  transmitter  has  been 
implanted. 

Medical  implant  communications  service 
fMlCS)  transmitter  A  transmitter  authorized 
to  operate  in  the  MICS. 
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Medical  implant  programmer/control 
tmnsmitter.  A  MICS  transmitter  that  operates 
or  is  designed  to  operate  outside  of  a  human 
body  for  the  purpose  of  communicating  with 
a  receiver  connected  to  a  medical  implant 
device. 

Medical  implant  transmitter  A  MICS 
transmitter  that  operates  or  is  designed  to 
operate  within  a  human  body  for  the  purpose 
of  facilitating  communications  from  a 
medical  implant  device. 

Peak  envelope  power.  TP  averaged  during 
one  RF  cycle  at  the  highest  crest  of  the 
modulation  envelope. 

R/C.  Radio  Control  Radio  Service. 

R/C  transmitter.  A  transmitter  that  operates 
or  is  intended  to  operate  at  a  station 
authorized  in  the  R/C. 

RF.  Radio  frequency. 

Transmitter.  Apparatus  that  converts 
electrical  energy  received  from  a  source  into 
RF  energy  capable  of  being  radiated. 

TP.  RF  transmitter  power  expressed  in  W, 
either  mean  or  peak  envelope,  as  measured 
at  Iha  transmitter  output  antenna  terminals. 

W.  Watts. 

19.  Section  95.1019  is  revised  to  read 
as  follows: 

§95.1019    Marketing  limitations. 

Transmitters  intended  for  operation  in 
the  LPRS  may  be  marketed  and  sold 
only  for  those  uses  described  in 
§95.1009. 

Subpart  H— {Resetted] 

20.  Subpart  H  is  added  and  reserved. 

21.  Subpart  I  is  added  to  read  as 
follows: 

Subpart  I— Medical  Implant 
Comminlcations  (MICS) 

Sec. 

95.1201 

95.1203 

95.1205 

95.1207 

95.1209 

95.1211 

95.1213 

95.1215 

95.1217 

95.1219 


Eligibility. 

Authorized  locations. 
Station  identification. 
Station  inspection. 
Permissible  communications. 
Channel  use  policy. 
Antennas. 
Disclosure  policies. 
Labeling  requirements. 
Marketing  limitations. 


§95.1201     Eligibiiity. 

Operation  in  the  MICS  is  permitted  by 
rule  and  without  an  individual  license 
issued  by  the  FCC.  Aperson  is 
permitted  to  operate  medical  implant 
transmitters  coimected  to  medical 
implant  devices  that  have  been 
implanted  in  that  person  by  a  duly 
authorized  health  care  professional  and 
medical  implant  programmer/control 
transmitters  associated  with  their 
medical  implant  transraitterfs).  Duly 
authorized  health  care  professionals  are 
permitted  by  rule  to  operate  MICS 
transmitters.  Manufactiuers  of  medical 
implant  devices  and  MICS  ti'ansmitters 
and  their  representatives  are  authorized 
to  operate  transmitters  in  this  senice  for 
the  purpose  of  demonstrating  such 
equipment  to  duly  authorized  health 
care  professionals.  No  entity  that  is  a 


foreign  government  or  which  is  acting  in 
its  capacity  as  a  representative  of  a 
foreign  government  is  eligible  to  operate 
a  MICS  transmitter.  The  term  "duly 
authorized  health  care  professional" 
means  a  physician  or  other  individual 
authorized  under  state  or  federal  law  to 
provide  health  care  services  using 
medical  implant  devices.  Operations 
that  comply  with  the  requirements  of 
this  part  may  be  conducted  under 
manual  or  automatic  control. 

§95.1203    Authorized  locatfcMis. 

MICS  operation  is  authorized 
anywhere  CB  station  operation  is 
authorized  under  §  95.405. 

§95.1205    Station  Identtncatkin. 

A  MICS  station  is  not  required  to 
transmit  a  station  identification 
announcement. 

§95.1207    Station  Inspection. 

All  non-implanted  MICS  apparatus 
must  be  made  available  for  inspection 
upon  request  by  an  authorized  FCC 
representative.  Persons  operating 
implanted  medical  implant  transmitters 
shall  cooperate  reasonably  with  duly 
authorized  FCC  representatives  in  the 
resolution  of  interference. 

§95.1209    Permissible  communicslions. 

(a)  Except  for  the  purposes  of  testing 
and  for  demonstrations  to  health  care 
professionals,  medical  implant 
programmer/control  transmitters  may 
transmit  only  operational,  diagnostic 
and  therapeutic  information  associated 
with  a  medical  implant  device  that  has 
been  implanted  by  a  duly  authorized 
health  care  professional. 

(b)  Except  in  response  to  a  medical 
implant  event,  no  medical  implant 
transmitter  shall  transmit  except  in 
response  to  a  transmission  from  a 
medical  implant  progranuner/control 
transmitter  or  a  non-radio  frequency 
actuation  signal  generated  by  a  device 
external  to  the  body  in  which  the 
medical  implant  transmitter  is 
implanted  or  is  to  be  implanted. 

(c)  Medical  implant  programmer/ 
control  transmitters  may  he 
interconnected  with  other 
telecommunications  systems  including 
the  public  switched  telephone  network. 

(d)  Medical  implant  programmer,' 
control  transmitters  may  transmit 
during  a  MICS  communications  session, 
as  defined  in  §  95.628,  for  the  purpose 
of  facilitating  MICS  system  operation  for 
no  more  than  5  seconds  without  the 
commtmications  of  data. 

(e)  Medical  implant  programmer/ 
control  transmitters  may  not  be  used  to 
relay  information  to  a  receiver  that  is 
not  included  with  a  medical  implant 
device.  Wireless  retransmission  of 
infrirmation  intended  to  be  transmitted 
by  a  medical  implant  programmer/ 


control  transmitter  or  information 
received  from  a  medical  implant 
transmitter  shall  be  conducted  using 
other  radio  services  that  operate  in 
spectrum  outside  of  the  MICS  band. 

§  as.1 21 1    Channel  use  poitcy. 

(a)  The  chaimels  authorized  for  MICS 
operation  by  this  part  of  the  FCC  Rules 
are  available  on  a  shared  basis  only  and 
will  not  be  assigned  for  the  exclusive 
use  of  any  entity. 

(b)  Those  using  MICS  transmitters 
must  cooperate  in  the  selection  and  use 
of  chaimels  in  order  to  reduce 
interference  and  make  the  most  effective 
use  of  the  authorized  facilities. 
Chaimels  must  be  selected  in  an  effort 
to  avoid  interference  to  other  MICS 
transmissions.  See  §95.628. 

(c)  Operation  is  subject  to  the 
condition  that  no  harmfiil  interference 
is  caused  to  stations  operating  in  the 
400.150-406.000  MHz  band  in  the 
Meteorological  Aids,  Meteorological 
Satellite,  or  Earth  Exploration  .Satellite 
Sert'ices.  MICS  stations  must  accept  any 
interference  from  stations  operating  in  " 
die  400.150-406.000  MHz  band  in  the 
Meteorological  Aids,  Meteorological 
Satellite,  or  Earth  Exploration  Satellite 
Services. 

§95.1213    Antennas. 

No  anteima  for  a  medical  implant 
programmer/control  transmitter  shall  be 
configiu«d  for  permanent  outdoor  use, 
provided,  however,  that  any  antenna 
used  outdoors  shall  not  be  affixed  to  any 
structure  for  which  the  height  to  the  tip 
of  the  antenna  will  exceed  three  (31 
meters  (9.8  feet)  above  ground. 

§95.1215    Disclosure  polices. 


(a)  Manufacturers  of  MICS 
transmitters  must  include  with  each 
transmitting  device  the  following 
statement:  "This  transmitter  is 
authorized  by  rule  under  the  Medical 
Implant  Communications  Service  (part 
95  of  the  FCC  Rules)  and  must  not  cause 
harmful  interference  to  stations 
operating  in  the  400.150-^06.000  MHz 
band  in  the  Meteorological  Aids  (i.e. 
transmitters  and  receivers  used  to 
conununicate  weather  data),  the 
Meteorological  Satellite,  or  the  Earth 
Exploration  Satellite  Services  and  must 
accept  interference  that  may  be  caused 
by  such  aids,  including  interference  that 
may  cause  undesired  operation.  This 
transmitter  shall  be  used  only  in 
accordance  with  the  FCC  Rules 
governing  the  Medical  Implant 
Communications  Service.  Analog  and 
digital  voice  communications  are 
prohibited.  Although  this  transmitter 
has  been  approved  by  the  Federal 
CotTunimicatiotis  Commission,  there  is 
no  guarantee  that  it  will  not  receive 
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interference  or  that  any  particular 
transmission  from  this  transmitter  will 
be  free  from  interference." 

}9S.1217    Labeling  rw)uirsmentt. 

(a)  Medical  implant  programmer/ 
controller  transmitters  shall  be  labeled 
as  provided  in  part  2  of  this  chapter  and 
shall  bear  the  following  statement  in  a 
conspicuous  location  on  the  device: 

This  device  may  not  interfere  with 
stations  operating  in  the  400.150- 
406.000  MHz  band  in  the 
Meteorological  Aids,  Meteorological 
Satellite,  and  Earth  Exploration  Satellite 
Ser\'ices  and  must  accept  any 
interference  received,  including 
interference  that  may  cause  undesired 
operation. 

(b)  Where  a  medical  implant 
programmer/control  transmitter  is 
constructed  in  two  or  more  sections 
connected  by  wire  and  marketed 
together,  the  statement  specified  in  this 
section  is  required  to  be  affixed  only  to 
the  main  control  unit. 

(c)  Medical  implant  transmitters  shall 
be  identified  with  a  serial  number.  The 
FCC  ID  number  associated  with  the 
transmitter  and  the  information  required 
by  §  2.925  of  the  FCC  Rules  may  be 
placed  in  the  instruction  manual  for  the 
transmitter  and  on  the  shipping 
container  for  the  transmitter,  in  lieu  of 
being  placed  directly  on  the  transmitter. 

§95.1219    Marketing  llmttatjons. 

Transmitters  intended  for  operation  in 
the  MICS  may  be  marketed  and  sold 
only  for  those  uses  described  in 
§95.1209  of  this  part. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  808,  812,  813,  852  and 
853 

RIN  2900-AJ16 

VA  Acquisition  Regulation:  Simplined 
Acquisition  Procedures 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

summary:  This  dociunent  amends  the 
Department  of  Veterans  Affairs 
Acquisition  Regulation  (VAAR) 
concerning  simplified  acquisition 
procedures.  It  amends  VAAR  provisions 
to  conform  to  the  Federal  Acquisition 
Regulation,  to  update  references  and 
section  titles,  and  to  remove  obsolete 
material.  It  also  makes  non-substantive 
changes  for  purposes  of  clarity. 
EfFECnVE  date:  December  15,  1999. 


FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kaliher.  Acquisition  Policy  Team  (95A). 
Office  of  Acquisition  and  Materiel 
Management,  Department  of  Veterans 
Affairs.  810  Vermont  Ave..  NW. 
Washington.  DC  20420,  telephone 
number  (202)  273-8819. 
SUPPLEMENTARY  INFORMATION:  On  June  4, 
1999.  we  published  in  the  Federal 
Register  (64  FR  29981)  a  proposal  to 
amend  the  Department  of  Veterans 
Affairs  Acquisition  Regulation  [VAAR) 
lo  make  changes  relating  to  simplified 
acquisition  procedures  (VAAR  part  813 
and  related  parts).  Comments  were 
solicited  concerning  the  proposal  for  60 
days,  ending  August  3. 1999.  We  did  not 
receive  any  comments.  The  information 
presented  in  the  proposed  rule 
document  still  provides  a  basis  for  this 
final  rule.  Based  on  the  rationale  set 
forth  in  this  document  and  in  the 
proposed  rule  document,  we  are 
adopting  the  provisions  of  the  proposed 
rule  as  a  final  rule  with  no  changes, 
other  than  non-substantive  changes  for 
purposes  of  clarity. 

The  Secretary  hereby  certifies  that 
this  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
This  final  rule  does  not  make  any 
substantive  changes  to  the  VA 
Acquisition  Regulation  and  would  have 
little,  if  any.  impact  on  small 
businesses.  Therefore,  pursuant  to  5 
U.S.C.  605(b).  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

List  of  Subiects 

48  CFH  Part  808 

Government  procurement.  Utilities. 
48  CFR  Parts  812,  813  and  853 

Government  procurement. 
48  CFR  Part  852 

Government  procurement.  Reporting 
and  recordkeeping  requirements. 

Approvtid:  November  18. 1999. 
Togo  D.  West.  Ir.. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  Chapter  8  is  amended 
as  follows: 

PART  808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

1.  The  authority  citation  for  part  808 
continues  lo  read  as  follows: 

Authoritjr:  38  U.S.C.  501  and  40  U.S.C. 
4S6(c|. 


808.404-1    [Removed] 

2.  Section  808.404-1  is  removed. 

808.404-3    [Removed] 

3.  Section  808.404-3  is  removed. 

PART  812— ACQUISITION  OF 
COMMERCIAL  ITEMS 

4.  The  authority  citation  for  part  812 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C 
4g6(c). 

5.  In  section  812.301,  paragraphs 
(c)(13).  (c)(14).  and  (c)(15)  are 
redesignated  as  paragraphs  (c)(14). 
(c)(15).  and  (c)(16).  respectively;  newly 
redesignated  paragraph  (c)(16)  is  revised 
and  a  new  paragraph  (c)(13)  is  added  lo 
read  as  follows: 

81 2.301    Solicitation  provisions  and 
contract  clauses  tor  the  acqulsHlon  of 
commercial  items. 

•         •         •         *         * 

(O*  *  * 

(13)  852.252-1.  Provisions  or  clauses 
requiring  completion  by  the  offeror  or 
prospective  contractor. 

***** 

(16)  852.270-3,  Purchase  of  shellfish. 


PART  813— SIMPURED  ACQUISITION 
PROCEDURES 

6.  The  part  heading  for  part  813  is 
revised  lo  read  as  set  forth  above. 

7.  The  authority  citation  for  part  813 
is  revised  lo  read  as  follows: 

.\ulhoritv:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

8.  Subpart  813.1  is  added  to  read  as 
follows: 

Subpart  813.1 — Procedures 

Subpart  813.5  [Redesignated  as 
Subpart  813.3] 

9.  Subpart  813.5  is  redesignated  as 
subpart  813.3;  and  the  subpart  heading 
is  revised  to  read  as  follows: 

Subpart  813.3 — Simplified  AcquisltkMi 
Methods 

10.  Section  813.302  and  heading  are 
added  to  read  as  follows: 

813.302    Purchase  orders. 

813.305-2    [Redesignated  as  81 3.307] 

11.  Section  813.505-2  is  redesignated 
as  813.307  and  is  transferred  lo  subpart 
813.3;  the  section  heading  and 
paragraphs  (a)  and  (e)  are  revised  to  read 
as  follows: 

813J07    Forms. 

(a)  VA  Form  90-2138,  Order  for 
Supplies  or  Services,  VA  Form  90-2139. 


Order  for  Supplies  or  Services 
(Continuation),  VA  Form  90-2138-ADP, 
Purchase  Order  for  Supplies  or  Services, 
and  VA  Form  2139-ADP.  Order  for 
Supplies  and  Services  (Continuation), 
provide  in  one  set  of  forms  a  purchase 
or  delivery  order,  vendor's  invoice,  and 
receiving  report.  They  will  be  used  in 
lieu  of  but  in  the  same  manner  as 
Optional  Form  347,  Order  for  Supplies 
or  Services,  Optional  Form  348,  Order 
for  Supplies  or  Services  Schedule — 
Continuation,  and  Standard  Form  1449, 
Solicitation/Contract/Order  for 
Commercial  Items. 
•        *•»*. 

(e)  VA  Form  10-2421,  Prosthetics 
Authorization  and  Invoice,  will  be  used 
for  indicated  procurements  not  in 
excess  of  S300. 

813.506-70    [Redesignated  as  813.106-70] 

12.  Section  813.506-70  is 
redesignated  as  813.106-70  and  is 
transferred  to  the  beginning  of  subpart 
813.1;  and  is  amended  by  removing 
■■13.106(c)"  and  adding,  in  its  place. 
"13.106-3". 

813.507    [Redesignated  as  813.302-5] 

13.  Section  813.507  is  redesignated  as 
813.302-5  and  is  transferred  to  subpart 
813.3  following  section  813.302;  and  is 
revised  to  read  as  follows: 

813.302-S    Clauses. 

When  using  VA  Forms  90-2138  or 
90-2138-ADP  for  maintenance 
contracts  involving  services  performed 
on  (Jovemment  property  which  have  the 
potential  for  property  damage  and 
liability  claims,  the  contracting  officer 
shall  insert  in  the  purchase  order  the 
Contractor  Responsibilities  clause  found 
at  852.237-70.  Applicable  maintenance 
contracts  include  but  are  not  limited  to 
window  washing,  pest  control,  and 
elevator  maintenance. 

PART  852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

14.  The  authority  citation  for  part  852 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

15.  Section  852.102  is  added  to  read 
as  follows: 

852.102    Incorporating  provisions  and 
clauses  by  reference. 

(a)  As  authorized  by  FAR  52, 102(c), 
any  48  CFR  chapter  8  (VAAR)  provision 
or  clause  may  be  incorporated  in  a 
quotation,  solicitation,  or  contract  by 
reference,  provided  the  contracting 
officer  complies  with  the  requirements 
stated  in  FAR  52.102(c)(1).  (c)(2).  and 


(c)(3).  To  ensure  compliance  with  FAR 
52.102(c)(1)  and  (c)(2).  the  contracUng 
officer  shall  insert  the  provision  found 
at  852.252-1.  Provisions  or  clauses 
requiring  completion  by  the  offeror  or 
prospective  contractor,  in  full  text  in  a 
quotation,  solicitation,  or  contract  if  the 
quotation,  solicitation,  or  contract 
incorporates  by  reference  a  FAR  or  48 
CFR  chapter  8  (VAAR)  provision  or 
clause  that  requires  completion  by  the 
offeror  or  prospective  contractor  and 
submittal  with  the  quotation  or  offer. 

fb)  For  any  FAR  or  48  CFR  chapter  8 
(VAAR)  provision  or  clause  thai 
requires  completion  by  the  contracting 
officer,  the  contracting  officer  shall,  as 
a  minimum,  insert  in  the  quotation, 
solicitation,  or  contract  the  title  of  the 
provision  or  clause  and  the  full  text  of 
the  paragraph  that  requires  completion. 
The  balance  of  the  provision  or  clause 
may  be  incorporated  by  reference. 

(c)  U  one  or  more  FAR  or  48  CFR 
chapter  8  (VAAR)  provisions,  or 
portions  thereof,  are  incorporated  in  a 
quotation  or  solicitation  by  reference, 
the  contracting  officer  shall  insert  in  the 
quotation  or  solicitation  the  provision 
found  at  FAR  52.252-1.  Solicitation 
Provisions  Incorporated  by  Reference. 

(d)  If  one  or  more  FAR  or  48  CFR 
chapter  8  (VAAR)  clauses,  or  portions 
thereof,  are  incorporated  in  a  quotation, 
solicitation,  or  contract  by  reference,  the 
contracting  officer  shall  insert  in  the 
quotation,  solicitation,  or  contract  the 
clause  found  at  FAR  52.252-2.  Clauses 
Incorporated  by  Reference. 

(e)  U  one  or  more  FAR  provisions  or 
clauses,  or  portions  thereof,  are 
incorporated  in  a  quotation,  solicitation, 
or  contract  by  reference,  the  contracting 
officer  shall  insert  in  the  FAR  provision 
or  clause  required  by  paragraph  (c)  or 
(d)  of  this  section  the  following  Inlemel 
address;  hllp://www.amet.gov/far/ 

(f)  If  one  or  more  48  CFR  chapter  8 
(VAAR)  provisions  or  clauses,  or 
portions  thereof,  are  incorporated  in  a 
quotation,  solicitation,  or  contract  by 
reference,  the  contracting  officer  shall 
insert  in  the  FAR  provision  or  clause 
required  by  paragraph  (c)  or  (d)  of  this 
section  the  following  Internet  address: 
http://www.va.gov/oa&mm/vaar/ 

16.  Section  852.252-1  is  added  to 
read  as  follows: 

852.252-1     Provisions  or  clauses  requiring 
completion  by  tlie  offeror  or  prospective 
contractor. 

As  prescribed  in  852.102(a).  insert  the 
following  provision: 

PROVISIONS  OR  CLAUSES  THAT  REQUIRE 
COMPLETION  BV  THE  OFFEROR  OR 
PROSPECTIVE  CONTRACTOR  (DEC  1999) 

The  following  provisions  or  clauses 
incorporated  by  reference  in  this  solicitation 


must  be  completed  by  the  offeror  or 
prospective  contractor  and  submitted  with 
the  quotation  or  offer.  Copies  of  these 
provisions  or  clauses  are  available  on  the 
Internet  at  the  web  sites  provided  in  the 
provision  at  FAR  52.252-1.  Solicitation 
Provisions  Incorporated  by  Reference,  or  the 
clause  at  FAR  52.252-2.  Clauses  Incorporated 
by  Reference.  Copies  may  also  be  obtained 
from  the  contracting  officer. 

[Connecting  officer  ihall  list  all  FAR  and 
48  CFR  Chapter  8  fVAARl  provisions  and 
clauses  incorporated  by  ivference  that  must 
be  completed  by  the  offeror  or  prospective 
contractor  and  submitted  with  the  quotation 
or  offer.] 

(End  of  provision) 
PART  853— FORMS 

1 7.  The  authority  citation  fiDr  part  853 
is  revised  to  read  as  follows: 

Authority:  38  U.S.C  501  and  40  U.S.C. 
486(c). 

Subpart  853.2— Prescription  of  Forms 

18.  Section  853.213  is  revised  to  read 
as  follows: 

853.21 3    Slmpllfiad  acquisition  procedures. 

The  following  forms  are  prescribed  as 
stated  in  this  section  for  use  in 
simplified  acquisition  procedures, 
orders  under  existing  contracts  or 
agreements,  orders  from  required 
sources  of  supplies  and  services,  and 
orders  for  other  supplies  or  services: 

(a)  VA  Forms  90-2138,  Order  for 
Supplies  or  Services,  or  90-21 38-ADP. 
Purchase  Order  for  Supplies  or  Services, 
shall  be  used  as  staled  in  813.307.  They 
will  be  used  in  lieu  of  Optional  Form 
347,  Order  for  Supplies  and  Services,  or 
Standard  Form  1449,  Solicitation/ 
Contrac:t/Order  for  Commercial  Items. 

(h)  The  following  forms  are  for  use  for 
obtaining  indicated  medical  and  denial 
services  within  the  limitations 
prescribed  in  813.307: 

fl)  VA  Form  10-7078,  Authorization 
and  Invoice  for  Medical  and  Hospital 
Services. 

(2)  VA  Form  10-7079,  Request  for 
Outpatient  Medical  Services. 

(3)  VA  Form  10-2570d,  Dental 
Record,  Authorization  and  Invoice  for 
Outpatient  Services. 

(c)  VA  Form  10-2511,  Authority  and 
Invoice  for  Travel  by  Ambidance  or 
Other  Hired  Vehicle,  will  be  used  as 
prescribed  in  813.307. 

(d)  VA  Form  10-2421 .  ProstheUcs 
Authorization  and  Invoice,  will  be  used 
for  indicated  procurements  not  in 
excess  of  S300  as  prescribed  in  813.307. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulabons.  The 
purpose  of  these  notices  is  to  grve  interested 
persons  an  opportunity  to  participate  in  the 
rule  maising  prior  to  the  adoption  ol  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

RIN  3206-An« 

Payments  During  Evacuation 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  to  raise  the  age  requirement 
for  payment  of  the  maximum  per  diem 
rate  for  a  dependent  of  an  evacuated 
civilian  employee  from  age  11  to  age  12. 
This  would  apply  to  evacuations  in  the 
United  States  because  of  natural 
disasters  or  for  military  or  other  reasons 
that  create  an  imminent  danger  to  life. 
This  proposed  change  would  make  OPM 
regulations  consistent  with  Department 
of  Defense  (DOD)  evacuation 
regulations,  which  require  that  an 
evacuated  dependent  of  a  uniformed 
member  be  12  years  of  age  or  older  to 
receive  the  maximum  per  diem  rate. 
DATES:  Comments  must  be  received  on 
or  before  lanuary  14,  2000. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead. 
Assistant  Director  for  Compensation 
Administration.  Workforce 
Compensation  and  Performance  Service. 
Office  of  Personnel  Management,  Room 
7H31, 1900  E  Street  NW.,  Washington. 
DC  20415,  FAX:  (202)  606-0824,  or  e- 
mail  at  payleavB@opm.gov. 
FOR  FURTtlER  INFORMATION  CONTACT: 
Roger  Knadle,  (2021  606-2858,  FAX; 
(202)  606-0824.  or  email  at 
payleave@opm.gov. 

SUPPlfMENTARY  INFORMATION:  Office  of 
Personnel  Management  (OPM) 
regulations  on  payments  during 
evacuation  are  found  in  subpart  D  of  5 
CFR  part  550.  The  regulations  are  based 
on  provisions  of  law  in  5  U.S.C.  5522- 
5524,  5526,  and  5527,  and  on  authority 
in  Executive  Order  10982.  3  CFR  1959- 
1963.  p.  502.  Evacuation  payments 


imder  these  authorities  are  made  to 
employees  or  their  dependents,  or  both, 
who  are  ordered  to  be  evacuated 
because  of  natural  disasters  or  for 
military  or  other  reasons  that  create 
imminent  danger  to  the  lives  of  the 
employees  or  their  dependents. 

The  OPM  regulations  are  intended  to 
provide  Governmentwide  uniformity  in 
making  payments  to  civilian  employees 
during  an  evacuation.  They  apply  to 
civilian  Federal  employees  who  are 
evacuated  in  the  United  States.  In  this 
regard.  OPM  is  proposing  that  the 
definition  of  United  States  area  in 
§  550.402  be  removed  and  replaced  by  a 
new  definition  of  United  States.  The 
proposed  new  definition  has  been 
updated  to  delete  language  excluding 
the  Trust  Territory  of  the  Pacific  Islands 
and  to  include  the  Commonwealth  of 
the  Northern  Mariana  Islands  (formerly 
the  Trust  Territory).  This  is  consistent 
with  the  fact  that  the  Commonwealth  of 
Puerto  Rico  is  included  in  the 
definition.  It  is  also  consistent  with  the 
Federal  Travel  Regulation,  which 
authorizes  temporary  quarters 
subsistence  allowances,  real  estate 
allowances,  and  relocation  income  tax 
for  the  Northern  Mariana  Islands.  The 
Panama  Canal  Zone  is  not  included  in 
the  new  definition  of  United  States, 
since  the  Panama  Canal  Zone  will  cease 
to  exist  at  the  end  of  calendar  year  1999. 

Special  allowances,  including  travel 
expenses  and  per  diem,  may  be  made  to 
evacuated  employees,  including 
payments  for  their  dependents,  to  offset 
any  direct  added  expenses  that  are 
incurred  by  the  employees  as  a  result  of 
evacuation.  Current  OPM  regulations 
provide  that  per  diem  is  authorized  for 
dependents  of  an  evacuated  employee  at 
a  rate  equal  to  the  rate  payable  for  the 
employee,  except  that  the  rate  for 
dependents  imder  1 1  years  of  age  is  one- 
half  the  rate  payable  to  the  employee. 

The  Department  of  Defense  (DOD)  has 
requested  that  OPM  raise  the  age 
requirement  for  payment  of  the 
maximum  per  diem  rate  for  dependents 
of  evacuated  civilian  employees  from 
age  11  to  age  12.  This  proposed  change 
would  make  OPM  regiilations  consistent 
with  DOD  regulations,  which  require 
that  an  evacuated  dependent  of  a 
uniformed  member  be  12  years  of  age  or 
older  to  receive  the  maximum  per  diem 
rate.  This  is  true  for  dependents  of 
uniformed  members  both  within  and 
outside  the  United  States. 


The  term  uniformed  members  means 
members  of  the  "uniformed  services." 
as  defined  in  5  U.S.C.  2101.  This 
includes  members  of  the  armed  forces, 
the  commissioned  corps  of  the  Public 
Health  Service,  and  the  commissioned 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration. 

State  Department  regulations  for 
evacuations  from  foreign  areas  currently 
set  an  age  12  requirement  for  payment 
of  the  maximum  per  diem  rate  during 
"travel"  to  a  safe  haven  location  for 
dependents  of  evacuated  civilian 
employees.  The  State  Department 
regulations  also  use  an  age  1 2  threshold 
for  temporary  quarters  subsistence 
allowances  and  foreign  transfer 
allowances.  Similarly,  the  Federal 
Travel  Regulation  uses  the  age  12 
threshold  for  computing  per  diem  rates 
for  permanent  change  of  station  and 
temporary  quarters  subsistence  expense 
allowances.  However,  State  Department 
regulations  use  age  18  as  the  threshold 
for  payment  of  the  maximum  allowance 
for  meals  and  incidental  expenses 
(M&IE)  for  dependents  of  civilian 
employees  stationed  in  foreign  coimtries 
who  have  been  evacuated  to  safe  haven 
locations.  (Note:  subsistence  expense 
allowance  includes  amoimts  that  may 
be  paid  to  employees  for  lodging,  food, 
and  incidental  expenses.  This  is  also 
true  of  the  term  per  diem.) 

DOD  reports  that  current 
requirements  establishing  different  ages 
for  entitiement  to  the  maximum  per 
diem  rate  for  evacuated  dependents 
create  confusion  and  the  appearance  of 
inequity.  This  is  particularly  true  since 
civilian  employees  and  dependents  of 
uniformed  members  are  ofien  evacuated 
&om  the  same  locations  at  the  same 
time.  DOD  employees  in  personnel  and 
payroll  offices  sometimes  assume  that  a 
12-years-old  threshold  applies  in  all 
cases.  This  results  in  erroneous 
payments  and  causes  DOD  personnel  to 
waste  time  explaining  and 
implementing  the  different 
requirements  and  correcting  errors. 
OPM  agrees  that  this  difference  in 
policy  is  unnecessary  and  inequitable 
and  increases  administrative  complexity 
and  confusion.  Therefore.  OPM  is 
proposing  revisions  in  S  550.405 
consistent  with  the  DOD 
recommendation. 

At  the  request  of  DOD.  OPM  is  also 
proposing  a  change  in  §  550.40S(b)(l]  to 
require  that  the  maximum  per  diem  rate 


be  computed  using  the  "lodgings-plus 
per  diem  system."  This  term  is  defined 
in  section  300-3.1  of  the  Federal  Travel 
Regulation  to  mean  "[tlhe  method  of 
computing  per  diem  allowances  for 
official  travel  in  which  the  per  diem 
allowance  for  each  travel  day  is 
established  on  the  basis  of  the  actual 
amount  the  traveler  pays  for  lodging, 
plus  an  allowance  for  meals  and 
incidental  expenses  (M&IE).  the  total  of 
which  does  not  exceed  the  maximum 
per  diem  rate  for  the  location 
concerned." 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.0. 12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure.  Claims.  Government 
employees.  Wages. 

U.S.  OfTice  of  Personnel  Management 

lanice  R.  Laclunce. 

Director. 

Accordingly.  OPM  is  proposing  to 
amend  subpart  D  of  part  550  of  title  5 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  O— PaymenU  During 
Evacuation 

1  The  authority  citation  for  subpart  D 
of  part  550  is  revised  to  read  as  follows: 

Autliority:  5  U.S.C  5527:  E.O.  10982.  3 
CFR.  1959-1963.  Corap.  p.  502. 

2.  In  §550.401.  paragraph  (a)  is 
revised  to  read  as  follows: 

§550.401     Purpose,  applicability,  authority, 
and  administration. 

(a)  Purpose.  This  subpart  provides 
regulations  to  administer  subchapter  III 
(except  sections  5524a  and  5525)  of 
chapter  55  of  tide  5.  United  States  Code. 
The  regulations  provide  for 
Governmentwide  uniformity  in  making 
payments  during  an  evacuation  to 
employees  or  their  dependents,  or  both, 
who  are  evacuated  in  the  United  States 
because  of  natural  disasters  or  for 
military  or  other  reasons  that  create 
imminent  danger  to  their  lives. 
*        *        •        •        * 

3.  hi  §550.402.  the  definition  of 
United  States  area  is  removed,  and  a 


new  definition  of  United  States  is  added 
to  read  as  follows: 

S5S0.402    Definitions. 


United  States  means  the  50  States,  the 
District  of  Columbia,  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands,  and  any 
territory  or  possession  of  the  United 
States. 

4.  In  section  550.405,  paragraphs  (a) 
and  (b)(l )  are  revised  to  read  as  follows: 

i  S50.405    Determination  of  special 

allowances. 

•        ■        ♦        •        • 

(a)  The  travel  expenses  and  per  diem 
for  an  evacuated  employee  and  the 
travel  expenses  for  his  or  her 
dependents  must  be  determined  in 
accordance  virith  the  Federal  Travel 
RegtUaUon  (FTR)  and  any  applicable 
implementing  agency  regulations, 
whether  or  not  the  employee  or 
dependents  are  actually  covered  by  or 
subject  to  the  FTR.  In  addition,  per  diem 
is  authorized  for  dependents  of  an 
evacuated  employee  at  a  rate  equal  to 
the  rate  payable  to  the  employee,  as 
determined  in  accordance  with  the  FTR 
(except  that  the  rate  for  dependents 
under  12  years  of  age  shall  be  one-half 
this  rate),  whether  or  not  the  employee 
or  dependents  are  actually  covered  by  or 
subject  to  the  FTR.  Per  diem  for  an 
employee  and  his  or  her  dependents  is 
payable  from  the  date  of  departure  from 
the  evacuated  area  through  the  date  of 
arrival  at  the  safe  haven,  including  any 
period  of  delay  en  route  that  is  beyond 
an  evacuees  control  or  that  may  result 
from  evacuation  travel  arrangements, 
(b)*  •  • 

(1)  The  applicable  maximtmi  per  diem 
rate  must  be  computed  using  the 
"lodgings-plus  per  diem  system,"  as 
defined  in  the  FTR,  for  the  employee 
and  each  dependent  who  is  1 2  years  of 
age  or  over.  One  half  of  such  rate  must 
be  computed  for  each  dependent  under 
12  years  of  age.  These  maximum  rates 
may  be  paid  for  a  period  not  to  exceed 
the  first  30  days  of  evacuation. 
*        •        •        •        • 

[FR  Doc.  99-32461  Filed  12-14-99:  8:45  am] 
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7  CFR  Part  4280 

RIN0S70-AAig 

Rural  Economic  Development  l.oan 
and  Grant  Program 

AGENCIES:  Rural  Business-Cooperative 
Service  and  Rural  Utilities  Service 
USDA 

ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS  or  Agency)  is 
proposing  to  amend  regulations  for  the 
Rural  Economic  Development  Loan  and 
Grant  (REDLG)  Program  This  action  is 
part  of  a  reinvention  laboratory 
initiative  of  the  Department  of 
Agriculture  and  RBS.  It  is  written  in  a 
"Plain  Language"  formal  that  is  simpler 
and  should  improve  ease  of  use  by  the 
public  and  program  beneficiaries. 
DATES:  Written  or  e-mail  comments 
must  be  received  on  or  before  February 
14,  2000  to  be  assured  of  consideration. 
The  comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  February  14.  2000. 
ADDRESSES:  Submit  written  comments 
via  the  U.S.  Postal  Service,  in  dupUcate. 
to  the  Regulations  and  Paperwork 
Management  Branch.  Attention:  Cheryl 
Thompson.  Rural  Development,  U.S. 
Department  of  Agriculture.  Slop  0742, 
1400  Independence  Avenue,  SW.. 
Washington.  DC  2(k250-0742.  Submit 
written  comments  via  commercial 
express  carrier,  in  duplicate,  to  the 
Regulations  and  Paperwork 
Management  Branch.  Attention:  Cheryl 
Thompson.  USDA-Rural  Development, 
3rd  Floor.  300  E.  St.,  SW..  Washington. 
DC  20546.  Also,  comments  may  be 
submitted  via  the  Internet  by  addressing 
them  to  comments@rus.usda.gov  and 
inust  contain  the  word  "economic"  in 
the  subject  line.  All  written  comments 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  300  E. 
St.,  SW.  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Wyatt.  Specialty  Lenders  Division. 
Rtjral  Business-Cooperative  Service. 
U.S.  Department  of  Agriculture.  STOP 
3225.  1400  Independence  Ave.  SW. 
Washington.  DC  20250-3225. 
Telephone  (202)  720-2383. 
SUPPLEMENTARY  INFORMATION: 
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Classification 

This  proposed  rule  has  been 
determined  to  be  significant  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866. 

Programs  Afiected 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
impacted  by  this  action  is  10.854.  Rural 
Economic  Development  Loans  and 
Grants. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  RBS  announces 
its  intention  to  seek  OMB  approval  of 
the  reporting  and  recordkeeping 
requirements  associated  with  this 
proposed  rule.  The  purpose  of  the 
REDLG  program  is  to  promote  rural 
economic  development  and  job  creation 
projects.  Loans  are  made  to  Rural 
Utilities  Service  (RUS)  electric  and 
telecommunications  borrowers  to 
Tinance  a  wide  range  of  projects, 
including  businesses.  Grants  are  made 
to  establish  revolving  loan  funds.  The 
information  requirements  contained 
within  the  regulation  require 
information  from  loan  and  grant 
applicants  and  recipients.  The 
information  is  vital  for  RBS  to  make 
prudent  decisions  regarding  the 
eligibilit)'  of  applicants,  establish 
selection  priority  among  competing 
applicants,  ensure  compliance  with 
applicable  laws  and  regulations,  and 
evaluate  the  program.  The  requirements 
include  information  to  allow  RBS  to 
determine  that  an  applicant  is  a  legally 
organized  entity  with  authority  to  enter 
into  contracts  and  carry  out  the 
proposed  activities;  provide  for  a 
description  and  scope  of  the  proposed 
activities:  include  information  to 
provide  for  evaluation  of  recipient 
accomplishments;  and  require 
information  needed  to  ensure 
compliance  with  Executive  Orders. 

Public  Burden  in  7  CFR  Fait  4280. 
Subpart  A 

At  this  time.  RBS  is  requesting  OMB 
clearance  of  the  following  burdens: 

Section  4280.i6(b].  The  Agency 
allows  the  loan  recipient  to  request  a 
deferment  period.  This  involves  a  letter 
or  telephone  call. 

Section  42B0.t6(dl  A  former  RUS 
electric  borrower  that  prepaid  all  their 
direct  or  insured  electric  program  loans 
must  provide  an  irrevocable  letter  of 
credit  as  security  for  the  zero-interest 
loan  because  they  no  longer  have 
property  mortgaged  to  the  Government. 

Section  4280  20  A  RUS  borrower  that 

receives  a  grant  to  operate  a  Revolving 


Loan  Fund  would  need  to  operate  and 
administer  the  fund  in  accordance  with 
its  Revolving  Loan  Fund  Plan.  This 
involves  reviewing  loan  applications, 
preparing  loan  documents,  and 
disbursing  funds. 

Section  4280.361a).  RBS  uses  a  copy 
of  the  reports  prepared  by  the  Rural 
Utilities  Service  for  its  borrowers  to 
ensure  compliance  with  certain;laws 
and  Executive  Orders.  RUS  borrowers 
are  required  to  provide  information  to 
the  RUS  field  person  to  complete  the 
narrative  report. 

Section  4280.39lal(2).  The  RUS 
borrower  must  submit  an  acceptable 
resolution  indicating  their  request  for  a 
loan  or  grant,  agree  to  provisions  of  the 
regulation,  etc. 

Section  4280.39(aH4).  Assurance  as 
required  by  49  CFR  24.4(a).  A  signed 
form  provides  the  required  assurance 
statement  that  any  relocations  of 
persons  or  acquisitions  of  real  property, 
as  part  of  this  completing  this  project, 
will  be  bandied  in  accordance  with  the 
law. 

Section  4280.39(a)l5>.  Certification 
For  Contracts.  Grants,  and  Loans  is 
required  by  31  U.S.C.  1352. 

Section  4280.39la](e).  Seismic 
Certification  as  required  by  42  U.S.C. 
7701. 

Section  4280.39(bl(l>  and  (2).  The 
narrative  portion  of  the  application 
describes  the  project,  discusses  how  the 
project  satisfies  the  selection  factors 
specified  in  the  regulation,  and  provides 
information  to  assist  in  conducting  the 
environmental  review  of  the  project.  It 
also  includes  a  business  and  project 
plan  and  feasibilitv  study. 

Section  4280.39(bll3j.  A  Revolving 
Loan  Fund  Plan  is  required  for  grants  to 
establish  revolving  loan  funds.  The  plan 
governs  the  use  of  the  funds  for  the  life 
of  the  Revolving  Loan  Fund,  how  the 
Revolving  Loan  Fimd  will  be 
administered  by  the  RUS  borrower, 
intended  uses  once  the  funds  revolve 
and  become  non-Federal,  and  the 
review  and  approval  of  loans  from  the 
Revolving  Loan  Fund. 

Section  4280.481a)  and  lb). 
Agreements,  promissory  notes,  and 
opinion  of  counsel.  The  recipient  of  a 
loan  or  grant  is  required  to  sign  legal 
documents  that  contain  the  terms  and 
conditions  of  the  financing  provided. 
For  loans,  the  recipient  is  also  required 
to  execute  a  promissory  note. 

Section  4280.49.  The  RUS  borrower  is 
required  to  submit  for  approval  copies 
of  third  party  documents  between  the 
RUS  borrower  and  the  ultimate 
recipient  to  determine  that  the  loan 
funds  will  be  used  for  approved 
ptirpose*  and  in  arrnrHanre  with  the 
regulation.  RBS  must  approve  any 


changes  in  the  third-party  documents. 
The  RUS  borrower  must  submit  for 
approval  any  previously  approved 
document  that  it  wishes  to  revise.  RBS 
ensures  that  the  revised  document  is 
consistent  with  the  approved  use  of 
funds  and  the  regulation. 

Section  4280.53.  The  RUS  borrowers 
must  submit  payments  through  an 
electronic  method  set  up  to  improve  the 
efficiency  of  Government  collections. 
This  involves  calling  a  bank  on  a  touch- 
tone  telephone  and  entering 
information. 

Section  4280.55(aj  and  (b).  These 
subsections  provide  for  a  list  of 
expenditures  for  zero-interest  loans  to 
determine  the  proper  use  of  the 
Government's  loan  funds.  It  also 
requires  an  itemized  list  and 
documentation  fi'om  the  ultimate 
recipient  and  record  of  itemized 
receipts.  This  provides  a  very  workable 
method  for  the  ultimate  recipient  to 
provide  the  RUS  borrower  with  a  list  of 
the  uses  of  the  loan  funds. 

Section  4280  56la).  Form  RD  4280-1, 
"Survey  of  Recipients  of  Rural 
Economic  Development  Loan  and  Grant 
Program."  This  form  will  record  the 
success  of  the  project  that  was  financed 
with  either  a  loan  or  grant.  It  provides 
RBS  with  information  on  the  jobs 
actually  created  from  the  projects 
financed  under  this  program,  and  other 
information  that  would  indicate  the 
success  of  the  project  and  its  impact  on 
the  rural  economy. 

Section  4280.5e(b)  and  id.  For  RUS 
borrowers  with  existing  loans,  RBS 
obtains  from  RUS  a  copy  of  the  RUS 
borrower's  audit.  RUS  borrowers 
without  existing  loans  need  to  submit  a 
copy  of  their  audit  to  RBS.  All  audits 
must  be  conducted  in  accordance  with 
Generally  Accepted  Govemmerit 
Auditing  Standards.  In  addition, 
ultimate  recipients  may  be  required  to 

send  to  RBS  a  copy  of  an  audit     

conducted  in  accordance  with  7  CFR 
part  3052.  if  the  recipient  is  organized 
as  a  non-profit  corporation,  state 
government,  or  local  govenunent. 
Audits  pursuant  to  7  CFR  part  3052 
must  be  submitted  only  if  the  amoimt  of 
federal  funds  an  ultimate  recipient 
spends  in  1  year  is  S300.000  or  more. 
RBS  gets  a  copy  of  the  audit  to  verify 
that  funds  are  used  for  approved 
purposes. 

Section  4280.62.  An  applicant  that 
receives  an  adverse  decision  may  appeal 
the  decision.  This  involves  writing  a 
letter  requesting  an  appeal  to  the 
National  Appeals  Division  of  the  United 
States  Department  of  Agriculture. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  3.4  hours  per 
response. 

Respondents:  RUS  borrowers. 

Estimated  Number  of  Respondents: 
180. 

Estimated  Number  of  Responses  per 
Respondent:  9.1. 

Estimated  Number  of  Responses: 
1,632. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,509  hours. 

Copies  of  this  information  collection 
may  be  obtained  from  Cheryl 
Thompson,  Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  telephone  202-692-0043. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  RBS. 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
RBS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  should  be 
submitted  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  and  to  Cheryl  Thompson. 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  U.S.  Department  of 
Agriculture.  Rural  Development.  STOP 
0742.  1400  Independence  Aye.  SW, 
Washington,  DC  20250-0742.  All 
responses  to  this  notice  will  be 
summarized,  included  in  the  request  for 
OMB  approval,  and  will  become  a 
matter  of  public  record.  A  comment  to 
OMB  is  best  assured  of  having  full  effect 
if  OMB  receives  it  within  30  days  of 
publication  of  this  rule. 

Intergovernmental  Review 

Rural  Economic  Development  Loans 
and  Grants  are  subject  to  the  provisions 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  RBS  will 
conduct  intergoverrunental  consultation 
in  the  manner  delineated  in  RO 
Instruction  1940-1,  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities."  and  in  7  CFR  part  3015, 
Bubporl  V. 


Civil  lustice  Reform 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  this  rule; 
and  (3)  administrative  proceedings  in 
accordance  with  the  regulations  of  the 
Department  of  Agriculture  National 
Appeals  Division  (7  CFR  part  11)  must 
be  exhausted  before  bringing  suit  in 
court  challenging  action  taken  under 
this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time. 

EnvironmeoUU  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Enviromnental  Program." 
RBS  has  determined  that  this  proposed 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321-4374,  an  Environmental 
Impact  Statement  is  not  required. 

Unfunded  Mandates 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
RBS  must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates  "  that  may  result  in 
expenditures  to  State,  local  or  tribal 
govenunents,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of 
UMRA  generally  requires  RBS  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costiy.  more  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMJRA)  for 
State,  local,  and  tribal  govenmients  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA 

Regulatory  Flexibilify  Act 

In  compliance  with  the  Regulator}' 
Flexibility  Act,  RBS  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  only  impacts  those  who 


choose  to  participate  in  the  loan  and 
grant  program.  Small  entify  applicants 
will  not  be  impacted  to  a  greater  extent 
than  large  entity  applicants. 

Background 

The  existing  regulations  for  the  Rural 
Economic  Development  Loan  and  Grant 
(REDLG)  program  are  found  at  7  CFR 
part  1703.  subpart  B,  and  will  be 
removed  upon  publication  of  a  final 
rule. 

This  action  is  part  of  a  reinvention 
laboratory  initiative  of  the  Department 
of  Agriculture  and  Rural  Business- 
Cooperative  Service.  It  is  written  in  a 
"Plain  Language  "  style  The  proposed 
regulation  is  simpler  and  should 
improve  ease  of  use  by  the  public  and 
program  beneficiaries.  The  regulation  is 
in  a  question  and  answer  format  from 
the  perspective  of  questions  from  an 
applicant  or  recipient  under  this 
program 

"The  REDLG  program  was  originally 
implemented  in  1989  as  part  of  the  rural 
economic  development  program  of 
Rural  Electrification  Administration, 
predecessor  to  the  Rural  Utilities 
Service  (RUS).  As  a  result  of  the  United 
States  Department  of  Agriculture 
reorganization,  responsibility-  for  this 
program  was  transferred  to  the  Business 
Programs  under  RBS.  which  providei- 
financing  for  rural  areas.  This  program 
is  administered  at  the  State  level 
through  the  Department  of  Agriculture's 
Rural  Development  State  Offices. 
Since  its  inception  in  1989.  this 
program  has  bad  a  substantial  impact  on 
economic  development  in  rural  areas. 
As  of  September  30.  1998.  it  had 
provided  S106  million  in  loans  and  SS3 
million  in  grants,  leveraged  $914 
million  in  private  capital,  and  directly 
created  approximately  23.000  new  jobs 
for  rural  areas. 

Under  this  program,  loans  and  grants 
are  provided  to  electric  and 
telecommunications  utilities  that  have 
borrowed  funds  from  RUS.  The  purpose 
of  the  program  is  to  encourage  these 
electric  and  telecommunications 
utilities  to  promote  rural  economic 
development  and  job  creation  projects. 
The  RUS  utility  can  receive  loans  to 
help  finance  projects  such  as  business 
start-up  costs,  business  expansion, 
community  development,  and  business 
incubator  projects.  The  RUS  utility  uses 
the  program  loan  funds  to  make  a  pass- 
through  loan  to  an  ultimate  recipient 
such  as  a  business  The  RUS  utility  is 
responsible  for  fully  repaying  its  loan  to 
the  government  even  if  the  ultimate 
recipient  does  not  repay  its  loan.  The 
RUS  utilit>'  uses  program  grant  funds, 
along  with  its  required  contribution,  to 
create  a  revolving  loan  fund  that  it  will 
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operate  and  administeT.  Loans  are  made 
&om  the  revolving  loan  fund  for  a 
variety  of  community  development 
projects. 

The  regulation  proposes  to  simplify 
the  application  format,  review  and 
selection  process,  and  recipient 
recordkeeping  requirements.  A  section 
is  proposed  to  be  added  covering  the 
appeal  of  certain  adverse  decisions 
under  this  program. 

This  program  will  be  available 
through  the  Rural  Development  Mission 
Area's  Service  Center  Initiative. 

List  of  Subiects 

7  CFR  Part  1703 

Community  development,  Grant 
programs — housing  and  community 
development.  Loan  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements,  Rural 
areas. 

7  CFR  Part  4280 

Business  and  industry.  Community 
development.  Economic  development. 
Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
programs.  Reporting  and  recordkeeping 
requirements,  Rural  areas. 

Therefore,  chapters  XVn  and  XLII, 
title  7,  Code  of  Federal  Regulations,  are 
proposed  to  be  amended  as  follows; 

CHAPTER  XVIt— RURAL  imLfTIES 
SERVICE,  DEPARTMENT  OF 
AGRICULTURE 

PART  1703— RURAL  DEVELOPMEffT 

1.  The  authority  citation  for  part  1703 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901,  et  teq.  and  asoaaa. 

et  seq 

2.  Subpart  B  of  part  1703  is  removed 
and  reserved. 

CHAPTER  XLII— RURAL  BUSINESS- 
COOPERATIVE  SERVICE  AND  RURAL 
irnLITlES  SERVICE,  DEPARTMENT  OF 
ACntCULTURE 

3.  A  new  part  4280,  consisting  only  of 
subpart  A  (S  S  4280.1  through  4280.100), 
is  added  to  chapter  XLII  to  read  as 
follows: 

PART  4280— RURAL  ECONOMIC 
DEVELOPMENT  LOANS  AND  GRANTS 

Subpart  A — Rural  Economic  Davclopniafit 
Loan  and  Grant  Program 

Sec, 

Am  I  Eligible  Under  This  ProgniaT 

42B0. 1     Point  of  reference. 

4250.2  What  is  the  Rural  Economic 
Development  Loan  and  Grant  Program? 

4280.3  Definitions. 
4280.4-4280.12    [Reserved] 


4280.13  Am  I  eligible  to  apply? 

4280.14  (Reservedl 

What  Purposes  Are  Eligible  for  Loans? 

4280.15  What  type  of  projects  may  I  finance 
with  a  zero-interest  loan? 

4280.16  What  would  be  the  terms  of  my 
zero-interest  loan? 

4280.17  If  I  receive  a  zero-interest  loan, 
what  happens  if  the  ultimate  recipient 
fails  to  repay  me? 

4280.18  What  security  do  I  need  on  the  loan 
to  the  ultimate  recipient? 

What  Purposes  Are  Eligible  for  Grants? 

4280.19  What  can  1  use  a  grant  to  fund? 

4280.20  Do  I  operate  and  administer  the 
fund? 

4280.21  What  types  of  projects  may  I 
finance  with  the  initial  loans  I  make 
&om  the  grant  huids  I  receive? 

4280.22  IRsservedl 

4280.23  What  level  of  contribution  must  I 
make  into  the  fund? 

4280.24  How  long  must  my  contribution 
remain  in  the  fund  and  what  happens  if 
the  fund  is  terminated? 

4280.25  What  must  I  do  in  operating  the 
hmd? 

4280.26  May  I  use  grant  funds  to  cover 
operating  costs  of  the  fund? 

What  Is  Not  Eligible  for  Either  a  Loan  or 
Grant? 

4280.27  What  may  I  not  do  with  program 
funds? 

4280.28  [Reservedl 

What  Are  the  Other  Terms  and  Conditions 
for  Loans  and  Grants? 

4280.29  Do  I  need  supplemental  financing? 

4280.30  What  other  restrictions  are  there  on 
the  use  of  loan  or  grant  funds? 

4280,31r-4280,35     (Reserved) 

4280.36  What  are  some  other  laws  that 
contain  compliance  requirements  for  this 
program? 

How  Do  I  Apply  and  How  Much  May  I 
Request? 

4280.37  How  do  1  obtain  and  submit  an 
application? 

4280.38  What  are  the  maximum  and 
minimum  amounts  I  may  request  for 
loans  and  grants? 

4280.39  What  must  be  included  in  my 
application  for  a  loan  or  grant? 

4280.40  [Reserved) 

4280.41  What  enviroiunentai  review  will  be 
required  after  I  submit  my  application? 

How  Are  Applications  Selected? 

4280.42  How  is  my  application  evaluated 
and  how  are  applications  selected? 

4280.43  Is  there  a  possibility  for 
discretionary  points  and  how  are  they 
awarded? 

4280.44  Are  there  limits  on  the  number  of 
loans  or  grants  I  may  receive? 

428a.43-4280.4«    [Reserved) 

4280.47  What  if  I  am  not  selected? 

What  Must  I  do  After  Selection? 

4280.48  If  I  am  selected,  what  documents 
must  I  execute? 

4280.49  What  documents  must  1  submit  for 
approval  before  I  can  receive  my  fiinds? 


4280.50    How  do  I  obtain  the  approved  loan 

or  grant  funds? 
4280.51-4280.52     [Reservedl 

4280.53  How  do  I  make  loan  payments? 

4280.54  Do  I  have  to  follow  certain 
construction  procurement  requirements? 

4280.55  What  are  my  responsibilities  to 
monitor  and  review  the  project? 

4280.56  What  reports  or  audits  must  I  and 
ultimate  recipients  submit? 

4280.57-4280.61     IReserved) 

4280.62  How  may  I  appeal  an  adverse 
decision? 

4280.63  Exception  authority. 
4280.64-4280.99  (Reservedl 
4280.100    0MB  control  number. 

(Reservedl 
Authority:  5  U.S.C.  301;  7  U.S.C.  940c;  7 
CFR2.17(al(21). 

Subpart  A — Rural  Economic 
Development  Loan  and  Grant  Program 

Am  I  Eligible  Under  This  Program? 

}  4280.1        Point  of  reference. 

This  subpart  is  written  from  the 
perspective  of  questions  &om  an  RUS 
borrower,  the  applicant  under  this 
program.  Therefore,  "I",  "My",  and 
"Me"  in  the  question  and  "You"  and 
"Your"  in  the  answer  in  refer  to  the 
RUS  borrower.  "Chjr",  "Us"  and  "We" 
in  the  answer  refer  to  the  Agency. 

1 4280.2    What  la  the  Rural  Economic 
Development  Loan  and  Grant  Program? 

This  program  provides  financing  to 
Rural  Utilities  Service  (RUS)  electric  or 
telecommunications  borrowers  to 
promote  rural  economic  development 
and  job  creation  projects. 

(a)  Loans.  Zero-interest  loans  are 
made  to  you.  the  RUS  borrower,  which 
you,  in  turn,  relend  at  a  zero  interest 
rate  to  ultimate  recipients.  You  transmit 
ultimate  recipient  repayments  of  the 
loan  to  the  U.S.  Treasury. 

(b)  Gmnts.  Grants  are  made  to  you, 
the  RUS  borrower,  to  establish  revolving 
loan  funds  and  to  finance  specific 
projects.  You  use  the  grant  funds  to 
make  zero-interest  loans  to  ultimate 
recipients  to  finance  the  approved 
projects.  The  repaid  principal  on  these 
loans  is  retained  in  your  revolving  loan 
fimd  to  finance  other  rural  economic 
development  projects. 

{4280.3    Definitions. 

The  following  definitions  are 
applicable  to  this  subpart: 

Advanced  telecommunications.  Using 
communications  equipment  for 
piiiposes,  such  as  the  simultaneous 
transmission  of  images  and  voice  or  the 
electronic  transmission  of  data  between 
multiple  sites,  that  do  not  consist 
primarily  of  providing  local  exchange 
voice  communications.  It  does  not 
include  providing  only  local  exchange 
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voice  telephone  service.  Providing  the 
local  exchange  voice  telephone  service 
for  an  area  is  not  an  eligible  purpose  for 
funding  under  this  program. 

Agency.  The  Rural  Business- 
Cooperative  Service  (RBS),  an  agency  of 
the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 
Agency  is  referred  to  in  this  subpart  as 
"we",  "our",  and  "us". 

Agricultural  production.  The 
cultivation,  production,  growing, 
raising,  feeding,  housing,  breeding, 
hatching,  or  managing  of  crops,  plants, 
animals,  or  birds,  either  for  fiber,  food 
for  human  consumption,  or  livestock 
feed. 

Business  incubator.  A  facility  in 
which  small  businesses  can  share 
premises,  support  staff,  computers, 
software  or  hardware, 
telecommunications  terminal 
equipment,  machinery,  janitorial 
services,  utilities,  or  other  overhead 
expenses,  and  where  such  businesses 
can  receive  technical  assistance, 
financial  advice,  business  planning 
services  or  other  support. 

Conflict  of  interest.  A  situation  in 
whicii  your  officers,  manager,  board  of 
dire<:tors.  their  spouses,  or  children, 
have  a  financial  interest  in  the  project, 
including  its  construction  or 
development. 

Cushion  of  credit  payment.  A 
volimtary  tmscheduled  payment  made 
by  you  pursuant  to  7  U.S.C.  940c. 

Fund.  A  revolving  loan  ftmd  that  is 
created  in  part  with  grant  funds  under 
this  program  that  makes  loans  and  uses 
the  loan  repayments  to  make  subsequent 
loans  imtil  the  fund  is  terminated. 

Grant.  A  transfer  of  monies  from  the 
Agency  to  the  borrower  under  the 
program  other  than  a  loan. 

Independent  provider.  An  entity  other 
than  the  RUS  borrower  that  is  not 
owned  by  a  subsidiary  or  an  affiliate  of 
the  RUS  borrower. 

Loan.  A  zero-interest  loan  made  to  the 
RUS  borrower  imder  the  program. 

Program.  The  Rural  Economic 
Development  Loan  and  Grant  Program. 

Project.  The  facility,  equipment,  or 
other  assistance  ftinded  under  this 
program,  which  is  authorized  by  7 
U.S.C.  940c(b)(2). 

Revolving  Loan  Fund  Plan.  A  plan 
developed  by  the  RUS  borrower  that 
governs  the  use  of  the  fund  established 
with  grants,  including  how  the  fimd 
will  be  administered  by  the  RUS 
borrower,  intended  uses  once  the  funds 
are  repaid  by  the  ultimate  recipient,  and 
the  review  and  approval  of  loans  Srom 
the  fimd. 

Rural  area.  Any  area  of  the  United 
States  not  included  within  the 
boimdaries  of  any  urban  area,  as  defined 


by  the  United  States  Bureau  of  the 
Census. 

Rural  Utilities  Service  (RUS).  The 
Rural  Utilities  Service,  an  agency  of  the 
United  States  Department  of 
Agriculture,  or  a  successor  agency. 

RUS  Borrower.  An  entity  that  has 
borrowed  funds  under  the  Rural 
Electrification  Act  of  1936.  RUS 
borrower  is  referred  to  as  "you"  or 
"your"  in  the  answers  and  "I",  "me" 
and  "my"  in  the  questions. 

Slote.'  Any  of  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam.  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands. 

Technical  assistance.  Managerial, 
financial  and  operational  analysis  and 
consultation  by  independent  providers 
to  assist  project  owners  in  identifying 
and  evaluating  problems  or  potential 
problems  and  to  provide  training  that 
enable  project  owners  to  successfully 
implement,  manage,  operate  and 
maintain  viable  projects. 

Ultimate  recipient.  An  entity  that 
receives  a  loan  from  you  and  which  may 
be  a  sole  proprietorship,  corporation, 
cooperative,  political  subdivision  of  a 
state  or  locality,  and  a  Federally 
recognized  Indian  tribe. 

Uniform  Act.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Act  of  1970  (42  U.S.C. 
4601-4655). 

USDA.  The  United  States  Department 
of  Agriculture. 

SS4280.4-4280.12    [Reserved] 

S  4280. 13    Am  1  eligible  to  apply? 
You  are  eligible  to  apply  if  you  are: 

(a)  A  RUS  borrower  that  currently  has 
an  ouLstanding  electric  or  telephone 
program  debt:  or 

(b)  A  former  RUS  electric  borrower 
that  prepaid  its  direct  or  insiued  electric 
program  loans. 

$4280.14    [Reserved] 

What  Purposes  Are  Eligible  for  Loans? 

$4280.15    What  type  of  proiecu  m«y  I 
finance  with  a  isro-lmsrest  loan? 

You  may  use  zero-interest  loans  to 
finance  the  following  types  of  economic 
development  or  job  creation  projects  for 
residents  of  rural  areas: 

(a)  Start-up  costs,  including  business 
start-up  costs; 

(b)  Business  expansion: 

(c)  Business  incubator  projects; 

(d)  Technical  assistance; 

(e)  Project  feasibility  studies; 


(f)  Advanced  telecommunications 
services  and  computer  networks  for 
medical,  educational,  and  job  training 
services;  or 

(g)  Other  rural  economic  development 
projects  that  we  approve. 

$4280.16  What  would  be  the  terms  of  my 
zero-Interest  loan? 

la]  The  maximum  term  of  your  zero- 
interest  loan  is  10  years,  including  any 
principal  deferment  period. 

(b)  Deferments  will  automatically  be 
granted  on  yoiu  request  as  follows: 

(1)  A  deferment  of  principal  of  up  to 

1  year  for  projects  involving  a  business 
expansion  or  established  operation;  or 

[2)  A  deferment  of  principal  of  up  to 

2  years  for  projects  involving  a  start-up 
venture. 

(c)  You  must  provide  the  ultimate 
recipient  the  same  repa>'ment  terms  you 
receive  fix>m  us. 

(d)  If  you  are  a  former  RUS  electric 
borrower  that  prepaid  all  your  direct  or 
insured  electric  program  loans,  you 
must  provide  an  irrevocable  letter  of 
credit  or  other  security,  satis^ictorx'  to 
us,  for  the  term  of  the  loan  as  security 
for  our  zero-interest  loan. 

$4280.17  If  I  receive  a  zenHntarest  loan, 
wttst  happens  if  the  ultlmala  recipient  fails 
to  repay  me? 

You  are  responsible  for  fully  repaying 
the  zero-interest  loan  to  us  even  if  the 
idtimate  recipient  does  not  repay  you. 

$4280.18  What  security  do  I  need  on  ttw 
loan  to  ttie  ultimate  recipient? 

You  determine  an  adequate  level  of 
security  on  your  loan  to  the  ultimate 
recipient  to  ensure  recovery  of  funds  in 
the  event  of  nonpayment  of  the  loan. 

What  Purposes  Are  Eligible  for  Grants? 

$4280.19    What  can  I  use  a  grant  to  fund? 
You  use  a  program  grant  to  partially 
finance  the  fund  that  you  will  operate 
and  administer.  Grants  are  subject  to  7 
CFR  parts  3015  and  3016;  as  applicable, 
and  any  conflicts  between  7  CFR  parts 
3015  and  3016  and  this  part  will  be 
resolved  in  favor  of  the  applicable 
provision  of  7  CFT?  parts  301 5  and  3016 

$4280.20  Do  I  operate  aitd  administer  tlw 
hind? 

Yes,  you  operate  and  administer  the 
fimd.  You  may  contract  for  the  daily 
administration  of  the  fund.  However, 
you  must  permanently  retain  all  project 
reWew  and  approval  authority, 

$4280.21    What  types  of  projects  may  I 
finance  with  the  initial  loans  I  make  irom  the 
grant  funds  I  rsceivs? 

You  may  make  initial  loans  from  the 
fimd  only  to: 

(a)  Non-profit  entities  or  public  bodies 
for  community  development  projects 
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that  will  create  or  save  employment  (but 
not  for  projects  that  are  for-profit 
businesses).  Community  facilities  must 
serve  a  wide  area  of  beneficiaries  in 
rural  areas  and  roust  bo  owned  by  the 
non-profit  entity  or  public  body 
receiving  the  loan: 

(b)  Non-profit  or  for-profit  entities,  or 
public  bodies  for  facilities  and 
equipment  to  provide  education  and 
training  to  residents  of  rural  areas  that 
will  facilitate  economic  development: 

(c)  Non-profit  or  for-profit  entities,  or 
public  bodies  for  facilities  and 
equipment  to  provide  medical  care  to 
residents  of  rural  areas.  Equipment  and 
facilities  may  be  funded  to  enable 
eligible  entities  to  provide  medical 
training  and  related  professional  health 
care  skills  to  rural  health  care  providers: 

(d)  Non-profit  or  for-profit  entities,  or 
public  bodies  for  projects  which  utilize 
advanced  telecommunications  or 
computer  networks  to  facilitate  medical 
or  educational  services  or  job  training; 

(e)  Non-profit  entities  or  public  bodies 
for  business  incubators:  or 

(f)  Non-profit  or  for-profit  enbties,  or 
public  bodies  for  project  feasibility 
studies  and  technical  assistance.  An 
independent  provider  must  perform 
feasibility  studies.  Qualified  entities 
independent  of  you  and  the  project 
owner  must  proTide  technical 
assistance. 

{4280.22    [ReMrved] 

1 4280.23  What  level  of  contribution  must 
I  make  Into  the  fund? 

You  must  contribute  from  your  funds 
an  amount  equal  to  20  percent  of  the 
amount  of  our  funds.  The  contribution 
may  not  be  provided  from  other  federal 
loans  or  grants.  For  example,  if  you 
receive  a  program  grant  of  $200,000,  you 
must  deposit  $40,000  of  your  funds  into 
the  fund. 

$4280.24  How  long  must  my  contribution 
remain  In  the  furtd  and  what  happens  if  the 
fund  is  terminated? 

Your  contribution  must  remain  until 
the  fund  is  terminated.  Until  the  total 
amount  in  the  fund  has  been  loaned,  all 
loans  must  be  for  the  purposes 
contained  in  §  4280.21.  After  the  total 
amount  in  the  fund  has  been  loaned  for 
the  purposes  of  §4280.21,  you  may 
make  loans  from  the  repayments  and 
any  additional  amounts  you  contribute 
to  the  fund  for  any  rurel  economic 
development  purpose  eligible  under  this 
program  in  accordance  with  the 
Revolving  Loan  Fund  Plan.  We  may 
terminate  the  fund  and  require 
repayment  of  our  grant  funds  if  funds 
being  re-lent  are  not  being  used 
according  to  the  Revolving  Loan  Fund 
Plan.  Termination  will  be  in  accordance 


with  7  CFR  part  3015  or  3016,  as 
applicable. 

1 4280.2S    What  muat  I  do  In  opanttng  the 
fund? 

Your  Revolving  Loan  Fimd  Plan  must 
specify  that: 

(a)  The  initial  loans  made  from  the 
fund  using  our  funds  must  carry  an 
interest  rate  of  zero  percent  and  have  a 
maximum  term  of  10  years: 

(b)  Loans  made  from  your 
contribution  to  the  fund  and  from  loan 
repayments  may  carry  an  interest  rate 
greater  than  zero  percent  but  less  than, 
or  equal  to,  the  prime  rate  You 
determine  the  other  repayment  terms  on 
these  loans: 

(c)  Until  all  our  funds  have  been 
loaned,  each  loan  from  the  fund  will 
consist  of  your  contribution  and  our 
contribution  in  the  ratio  of  the 
respective  contributions  to  the  fund. 
The  interest  rate  for  our  contribution 
will  be  at  zero  percent  and  the  interest 
rate  on  your  contribution  will  be  based 
on  paragraph  (b)  of  this  section. 
Whether  or  not  multiple  projects  are 
involved,  the  percent  of  your  funds  in 
a  loan  cannot  be  less  than  the  percent 
you  have  contributed  in  accordance 
with  §4280.23.  Loan  security  and 
recovery  of  loan  losses  must  provide  for 
the  pro  rata  recovery  and  distribution 
between  you  and  us  based  on  the 
respective  amounts  of  each  contribution 
to  the  total  loan  amoimt  for  the  project: 

(d)  Loans  made  from  repayments  of 
the  initial  and  subsequent  loans  may  be 
used  for  any  rural  economic 
development  purpose  eligible  under  this 
program  in  accordance  with  the 
Revolving  Loan  Fund  Plan.  These  loans 
may  carry  an  interest  rate  greater  than 
zero  percent.  The  maximum  interest  rate 
is  the  prime  rate:  and 

(e)  Once  you  have  provided  assistance 
with  project  loans  in  an  amount  equal 
to  the  grant  monies  provided  by  us. 
future  loans  from  the  fund  shall  not  be 
considered  as  being  derived  fiom 
federal  funds. 

S  4280.26    May  I  use  grant  funds  to  cover 
operating  costs  of  the  fund? 

Yes,  up  to  10  percent  of  our  grant 
funds  may  be  applied  toward  operating 
expenses  of  the  fund.  Operating 
expenses  include  the  costs  of 
administering  the  fund  and  technical 
assistance  provided  to  project  owners  by 
independent  entities 

What  b  Not  Eligible  for  Either  a  Loan 
or  Grant? 

S  4280.27    WItat  may  I  not  do  with  program 
funds? 

You  may  not  use  zero-interest  loans 
and  grants: 


(a)  For  any  costs  incurred  on  the 
project  prior  to  our  receipt  of  your 
completed  application: 

(b)  For  activities  that  would  adversely 
a^ct  the  environment,  or  activities  that 
limit  the  choice  of  reasonable 
alternatives  prior  to  satisfying  our 
environmental  requirements; 

(c)  To  pay  off  or  refinance  your 
existing  indebtedness  incurred  prior  to 
our  receipt  of  your  completed 
application  utiless  approved  by  us; 

(d)  For  any  electric  or  telephone 
purpose:  or  for  your  electric  or 
telephone  operations  or  other  affiliated 
operations  except  those  purposes 
contained  in  §4280.1S(f): 

(e)  To  pay  the  salaries  of  your 
employees  or  those  of  your  owner,  its 
subsidiaries,  or  affiliates  except  for 
salaries  incurred  in  administering  a 
fund  established  under  this  program; 

(f)  For  community  antenna  television 
systems  or  facilities: 

(g)  For  residential  purposes  such  as 
residential  dwellings  and  land  sites: 
facilities  to  provide  entertaiimient 
television;  or  personal,  non-business 
related  vehicles; 

(h)  Where  you  have  a  conflict  of 
interest  in  the  project; 

(i)  For  any  purpose  when  receipt  of 
loan  funds  is  conditioned  upon  the 
requirement  that  the  ultimate  recipient 
acquire  electric  or  telephone  service 
from  you; 

(j)  For  an  otherwise  eligible  project 
when  any  of  the  revenues  of  the  project 
are  derived  from  a  gambling  activity: 

(k)  For  a  project  that  would  result  in 
the  transfer  of  existing  employment  or 
business  activity  more  than  25  miles 
from  its  existing  location: 

(1)  For  proposed  projects  located  in 
areas  covered  by  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3501-3510); 

(m)  For  any  illegal  activity  or  any 
activity  involving  prostitution:  or 

(n)  For  agricultural  production. 

$4280.28    (Reaarved] 

What  Are  the  Other  Terms  and 
Conditions  for  Loans  and  Grants? 

1 4280.29    Do  I  need  supplemental 
financing? 

(a)  Is  supplemental  financing  for  the 
project  required?  Yes.  the  ultimate 
recipient  must  have  supplemental 
financing  at  least  equal  to  20  percent  of 
the  zero  interest  loan  and  grant. 

(b)  What  are  possible  sources?  The 
owner  of  the  project,  banks,  other 
governmental  sources,  the  RUS 
borrower,  or  other  appropriate  sources 
may  provide  the  supplemental  funds. 

(c)  What  are  the  timeframes  for 
supplying  these  funds?  Only 
supplemental  funds  that  are  provided  to 
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the  project  after  we  receive  your 
completed  application  may  be  used  to 
meet  this  requirement. 

(d)  When  must  I  obtain  commitments 
for  the  supplemental  funds?  The  fimds 
must  be  conunitted  in  writing  to  the 
project  before  we  will  advance  any 
funds  to  you. 

S  4280.30    What  other  restrictioni  are  there 
on  the  use  of  loan  or  grant  funds? 

(a)  You  must  not  own  or  manage  any 
ultimate  recipient  project,  unless  the 
project  is  acquired  as  a  result  of 
servicing  a  loan  made  fi-om  the  fund. 

(b)  You  may  charge  reasonable  loan 
servicing  fees,  which  are  limited  to  one 
percent  of  the  principal  amount 
outstanding  on  the  loan,  reasonable 
professional  service  fees  that  are 
customary  for  the  service  being 
provided  and  in  accordance  with  any 
standard  fee  schedules  that  have  been 
established  for  the  service,  and  expenses 
you  have  incurred  from  independent 
providers. 

(c)  Any  interest  earned  on  advances  of 
our  loan  or  grant  funds  must  be  returned 
to  the  Agency. 

$$4280.31—4280.35    [Reswved] 

$  4280.36  What  are  some  otherlaws  that 
contain  compliance  requirements  for  this 
program? 

(a)  Equal  opportunity  and 
nondiscrimination  requirements.  All 
loans  and  grants  made  under  this 
subpart  are  subject  to  the 
nondiscrimination  provisions  of  title  VI 
of  the  Civil  Rights  Act  of  1964.  (42 
U.S.C.  2000(d)):  section  504  of  the 
Rehabilitation  Act  of  1973.  (29  U.S.C. 
794):  and  the  Age  Discrimination  Act  of 
1975.  (42  use.  6101-6107). 

(b)  Architectural  barriers.  All  facilities 
financed  with  zero-interest  loans  or 
grants  that  are  open  to  the  public  or  in 
which  persons  may  be  employed  or 
reside  must  be  designed,  constructed,  or 
altered  to  be  readily  accessible  to,  and 
usable  by  disabled  persons.  Standards 
for  these  facilities  must  comply  with  the 
Architectural  Barriers  Act  of  1968,  (42 
U.S.C.  4151-4157)  and  the  "Uniform 
Federal  Accessibility  Standards".  (41 
CFR  part  101.19,  subpart  101—19.6. 
Appendix  A). 

(c)  Uniform  relocation  assistance. 
Relocations  in  connection  with  this 
program  are  subject  to  49  CFR  part  24 
as  referenced  by  7  CFR  part  21. 
"Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  for  Federal 
and  Federally  Assisted  Programs." 
except  that  the  provisions  in  title  III. 
"Uniform  Real  Property  Acquisition 
Policy,"  of  the  Uniform  Act  do  not 
apply  to  this  program. 


(d)  Drug-free  workplace.  Grants  made 
under  this  program  are  subject  to  the 
requirements  contained  in  7  CFR  part 
3017.  subpart  F.  "Drug-Free  Workplace 
Requirements  (Grants)",  which 
implements  the  Drug-Free  Workplace 
Act  of  1988  (41  U.S.C.  701-706).  A 
borrower  requesting  a  grant  will  be 
required  to  certify  that  it  will  estabUsh 
and  make  a  good  faith  effort  to  maintain 
a  drug-free  workplace  program. 

(e)  Debarment  and  suspension.  The 
requirements  of  7  CFR  part  3017. 
subparts  A  through  E.  regarding 
(Sovernmentvride  debarment  and 
suspension  (nonprocurement)  are 
applicable  to  this  program. 

(f)  Intergovernmental  review  of 
Federal  programs.  This  program  is 
subject  to  the  requirements  of  Executive 
Order  12372.  "Intergovenmiental 
Review  of  Federal  Programs"  (3  CFR 
1982  Comp.,  p.  197)  and  7  CFR  part 
3015.  subpart  V.  "Intergovernmental 
Review  of  Department  of  Agriculture 
Programs  and  Activities,"  which 
implements  Executive  Order  12372. 
Proposed  projects  are  .subject  to  the  state 
and  local  government  review  process 
contained  in  7  CFR  part  3015. 

(g)  Restrictions  on  lobbying.  The 
restrictions  and  requirements  imposed 
by  31  U.S.C.  1352.  entitled  "Limitation 
on  Use  of  Appropriated  Funds  to 
Influence  Certain  Federal  Contracting 
and  Financial  Transac-tions"  and  the 
implementing  regulation,  7  CFR  part 
3018.  "New  Restrictions  on  Lobb>Tng. " 
are  applicable  to  this  program. 

(h)  Earthquake  hazards.  This  program 
is  subject  to  the  seismic  requirements  of 
the  Earthquake  Hazards  Reduction  Act 
of  1977  (42  U.S.C.  7701-7706). 

(i)  Environmental  requirements.  The 
requirements  of  7  CFR  part  1940, 
subpart  G,  are  applicable  to  the  program 
and  the  loans  made  from  the  revolving 
loan  fund  using  our  funds. 

(j)  Affirmative  fair  housing.  If 
applicable,  the  RUS  borrower  will  be 
required  to  comply  with  the  Affirmative 
Fair  Housing  Act  (42  U.S.C.  3601-3631) 

How  Do  I  Apply  and  How  Much  May 
I  Request? 

$  4280.37    How  do  I  obtain  and  submit  an 
application? 

(a)  You  may  obtain  forms  that 
supplement  the  written  narrative 
sections  of  your  application  from  the 
USDA  Rural  Development  State  Office 
for  the  state  where  the  project  is  located. 

(b)  You  need  to  file  an  original  only 
of  your  application  with  the  USDA 
Rural  Development  State  Office  on  any 
official  working  day. 


$4280.38    Wliatarattw  maximum  and 
minimum  amounts  I  may  requeit  for  loans 
and  grant*? 

During  a  fiscal  year: 

(a)  The  maximum  amount  of  a  single 
loan  application  is  3  percent  of  the 
available  fiscal  year  loan  funds,  or 
S200.000.  whichever  is  greater.  This  is 
a  limit  on  the  maximum  amount  of  an 
application,  not  the  number  of 
applications. 

lb)  The  maximum  amount  of  a  single 
grant  application  is  3  percent  of  the 
available  fiscal  year  grant  funds.  This  is 
a  limit  on  the  maximimi  amount  of  an 
application,  not  the  number  of 
applications. 

(c)  We  will  publish  a  notice  of 
available  fiscal  year  loan  and  grant 
funds  and  the  maximum  loan  and  grant 
amounts  per  application  in  the  Federal 
Register  on  an  annual  basis. 

(d)  The  minimum  loan  or  grant 
amount  to  you  is  S20.000 

i  4280.39    What  must  be  Included  in  my 
application  for  a  loan  or  grant? 

Your  application  for  a  loan  and  a 
grant  must  contain  the  following: 

(a)  Required  forms  and  certifications: 

(1)  "Application  for  Federal 
Assistance."  signed  by  you: 

(2)  A  board  resolution  certified  by 
your  board  secretary.  The  board 
resolution  must  indicate  whether  you 
are  requesting  a  loan  or  grant,  agree  to 
the  provisions  of  this  subpart  and  loan 
or  grant  agreement,  and  that  you  have 
the  legal  authority  to  enter  in  a  loan  or 
grant  agreement  under  this  program: 

(3)  "Certification  Regarding 
Debarment.  Suspension,  and  Other 
Responsibility  Matters — Primary 
Covered  Trauj,actions."  and 
"Ineligibihty  and  Voluntary  Exclusion- 
Lower  Tier  Ck)vered  Transactions"; 

(4)  Assurance  statement  for  the 
Uniform  Act  signed  bv  the  ultimate 
recipient.  This  .statement  provides  us 
with  the  required  assurance  statement 
that  any  relocations  of  persons  or 
acquisitions  of  real  property,  as  part  of 
completing  this  project,  will  be  handled 
in  accordance  with  this  statute: 

(5)  "Certification  for  Contracts.  Grants 
and  Loans"  (If  your  loan  is  greater  than 
$150,000  or  vour  grant  is  greater  than 
$100,000): 

(6)  "Disclosure  of  Lobbying 
Activities,"  (If  you  engage  in  lobbying 
activities); 

(7)  "Certification  Regarding  Drug-Free 
Workplace  Requirements  (Grants),"  for 
grants  only: 

(8)  Seismic  certification  if 
construction  of  a  building  is  proposed. 
The  project  owner  certifies  that  any 
building  constructed  will  comply  with 
standards  that  reduce  the  damage 
caused  by  earthquakes:  and 
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(9)  "Request  for  Environmental 
Information". 

(b)  Your  written  narrative  section  of 
the  application  must  consist  of  the 
following: 

(1)  Project  description,  including  the 
work  to  be  performed  with  our  funds: 

(2)  A  discussion  of  how  the  project 
meets  each  selection  factor  in 

§  4280.42(b): 

(3)  A  Revolving  Loan  Fund  Plan.  A 
plan  is  required  if  you  apply  for  a  grant 
to  establish  a  fund. 

{4280.40    [Reswvad] 

{  4280.41    What  •nvlronmanUI  r«vi«w  will 
be  nqulrad  lAw  I  tubrntt  my  application? 

(a)  We  will  conduct  a  review  of  the 
environmental  impact  of  the  project  in 
your  application  and  inform  you  of  any 
additional  information  we  need  and  any 
environmental  requirements  for  the 
project. 

(b)  We  will  conduct  all  necessary 
environmental  reviews  as  prescribed  in 


7  CFR  part  1940,  subpart  G.  These 
reviews  must  be  completed  before  your 
application  can  be  considered  fur 
approval. 

How  Are  Applications  Selected? 

§4280.42    How  Is  my  application  evaluated 
and  how  are  applications  selected? 

(a)  We  will  evaluate  your  application 
and  score  it  based  on  the  selection 
factors  in  this  section.  All  applications 
will  be  ranked  on  a  nationwide  basis 
based  on  the  total  points  scored. 

(b)  Your  application  will  be  evaluated 
and  scored  using  the  information 
provided  in  accordance  with 

§  4280.39(b)(2).  Points  will  be  awarded 
based  on  the  following: 

(1)  Nature  of  your  project.  We  will 
award  points  based  on  whether  your 
project: 

(i)  Is  a  for-profit  business  start-up  or 
expansion,  business  incubator, 
industrial  building  or  park,  or 
infrastructure  necessary  to  connect  only 


for-profit  businesses  to  existing 
infrastructure — 20  points: 

(ii)  Provides  technical  assistance  to 
rural  businesses  or  rural  residents,  or 
educates  or  provides  medical  care  to 
rural  residents — 20  points: 

(iii)  Will  enhance  rural  economic 
development  by  providing  advanced 
telecommunications  services  and 
computer  networks  for  medical, 
educational,  and  job  training  services. 
This  review  will  be  based  on  your 
application's  telecommunications 
design — 20  points. 

(2)  Number  of  full-time  jobs. 


If  ttie  number  of  direct  full- 
time  rural  jobs  either  cre- 
ated or  saved  per 
$100,000  of  total  project 
costs  is 


Then  we 
will  award 


(i)  Greater  ttian  five 25  points; 

(H)  From  one  to  five 15  points. 


(3)  Supplemental  funds  for  your  project.  Points  will  be  based  on  a  calculation  of  the  amoimt  of  supplemental 
funds  to  be  provided  to  the  project.  Supplemental  funds  must  be  provided  on  a  pro  rata  basis  to  the  project  within 
a  12  month  period  that  begins  on  the  day  our  funds  are  provided  to  the  project.  All  supplemental  funds  used  in 
the  following  calculation  must  be  disbursed  to  the  project  between  the  date  of  our  receipt  of  your  application  and 
1  year  after  our  first  advance  of  funds: 


K  supplemented  funds  as  a 
percentage  of  the  Agency 
loan  or  grant  to  be  pro- 
vided to  the  project  are 


Then  we 
will  award 


If  supplemental  funds  as  a 
percentage  of  the  Agency 
loan  or  grant  to  be  pro- 
vided to  the  project  are 


Then  we 
will  award 


If  supplemental  funds  as  a 
percentage  of  the  Agency        Then  we 

loan  or  grant  to  be  pro-         will  award 

vided  to  the  project  are 


(i)  Greater  than  200%  20  points;        (ii)  From  100%  to  200%  ...     10  points; 


(iii)  From  50%  to  less  than 
100%. 


5  points. 


(4)  Unemployment  rate  for  the  county(ies)  where  your  project  is  located.  We  will  compare  the  imemployment  rate(s) 
in  the  county(ies)  to  the  state  and  national  unemployment  rates,  as  follows: 

If  the  unemptoyment  If  the  unemployment 

rate(s)  in  the  county(ies)  Then  we         rate(s)  in  the  county(ies)         Then  we 

where  your  project  will  be  will  award       where  your  project  will  be       will  award 
located  located 


If  the  unemployment 
rate(s)  in  the  county(ies)         Then  we 
where  your  project  will  be       will  award 
located 


(i)  Exceeds  the  national 
unemptoyment  rate  by 
30%  or  more. 


15  points; 


(ii)  Is  greater  than  the  na- 
tional unemployment 
rate,  but  is  less  than 
130%  of  the  national 
unemployment  rate. 


5  points; 


(W)  Exceeds  the  state  un- 
employrtient  rate  by 
30%  or  more. 


10  points: 


(iv)  Is  greater  than  the 
state  unemployment 
rate  but  is  less  than 
130%  of  the  state  un- 
employment rate. 


5  points. 


(5)  Median  household  income  for  the  county(ies)  where  your  project  is  located.  We  will  compare  the  median  household 
income  in  the  countydes)  where  your  project  will  be  located  to  the  national  and  state  median  household  income 
levels,  as  follows: 
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If  the  median  household 

income  level  in  the  coun- 

ty(ies)  is: 


(i)  Less  than  or  equal  to 
90%  national  level. 


Then  we 
will  award 


15  points; 


If  the  median  household 

income  level  In  the  coun- 

ty(ies)  is: 


Then  we 
will  award 


(ii)  Between  90  and  100%      5  points; 
of  the  national  level. 


If  ttie  median  household 

income  level  in  the  coun- 

ty(ies)  is: 


(iii)  Less  than  or  equal  to 
90%  state  level. 


Ttien  we 
will  award 


10  points: 


(iv)  Between  90  and  100%    5  points, 
of  the  state  level. 


(6)  Decline  in  population  for  the  countydes)  where  your  project  is  located.  If  there  has  been  a  long-terra  decline 
m  populaUon  m  the  countydes)  where  your  project  wiU  be  located  over  the  time  period  covered  by  the  three  most 
recent  decennial  censuses  of  the  United  States  to  the  present — 10  points. 

(7)  Cushion  of  credit  payments.  We  will  determine  the  level  of  your  cushion  of  credit  payments,  as  follows- 


If  your  cushion  of  credit 
account  level  is 


Then  we 
will  award 


(i)  In  excess  of  $300,000, 
or  a  dollar  amount  in 
excess  of  three  percent 
of  your  total  assets, 
whichever  Is  less. 


1 5  points; 


(ii)  Within  the  rsmge  of 
$100,000  to  less  than 
$300,000,  or  a  dollar 
amount  that  is  within  the 
range  of  one  percent  to 
less  than  three  percent 
of  your  total  assets, 
whichever  Is  less. 


10  points; 


(iii)  Within  the  range  of 
$10,000  to  less  than 
$100,000,  or  a  dollar 
amount  that  is  within  the 
range  of  0.5  percent  to 
less  than  one  percent  of 
your  total  assets,  which- 
ever is  less. 


5  points. 


(8)  Initial  loan  and  grant.  If  your  loan 
application  would  be  the  first  loan 
awarded  to  you  under  this  program  or 
the  grant  application  is  the  first  grant 
awarded  to  you  under  this  program — 10 
points. 

(9)  County  participation.  If  your 
project  would  be  the  first  project  this 
program  financed  in  the  county  where 
your  project  is  to  be  located — 10  points. 

(10)  ultimate  recipient's  plan.  We  will 
evaluate  the  ultimate  recipient's 
business  plan  or  telecommunications 
design  that  would  include  the 
following: 

(i)  A  description  of  the  business  or 
project  plans  and,  if  applicable,  its 
products  and  operating  plans.  (For 
applications  for  advanced 
telecommunications,  the  business  plan 
we  evaluate  would  be  the  application's 
telecommunications  and  engineering 
design) — 15  points:  and 

(iij  An  appropriate  financial  plan, 
including  a  feasibility  study  with 
projected  balance  sheets,  income 


statements  and  cash  flow  statements  for 
the  term  of  the  loan — 20  points. 

§  4280.43    Is  there  a  possibility  for 
discretionary  points  and  how  are  ttwy 
awarded? 

Yes.  the  Administrator,  based  on  the 
State  Director's  recommendation,  has 
the  discretion  to  designate  up  to  25 
points  based  on  whether  your  project: 

(a)  Is  located  in  a  Rural  Empowerment 
Zone,  Rural  Enterprise  Community,  or 
Champion  Community; 

(b)  Is  located  in  a  county  that  has 
experienced  the  loss,  removal,  or 
closing  of  a  major  source  or  sources  of 
employment  in  the  last  3  years  which 
causes  an  increase  of  2  percentage 
points  or  more  in  the  county's  most 
recent  unemplovTnent  rate  compared 
with  the  period  immediately  before  the 
dislocation: 

(c)  Is  located  in  a  county  that  has 
experienced  chronic  or  long-term 
economic  deterioration: 

(d)  Utilizes  advanced 
telecommunications  or  computer 
networks  to  facilitate  medical  or 
educational  services  or  job  training: 

(e)  Is  located  in  a  county  that  was 
designated  a  disaster  area  by  the 
President  of  the  United  States  or 
Secretary  of  Agriculture  that 
significantly  affected  rural  economic 
development  and  job  creation.  The 
county  must  have  been  designated 
within  3  years  prior  to  your  applying  to 
us;  or 

(f)  Is  consistent  with  the  Rural 
Development  State  Office's  approved 
strategic  plan  and  mission  area 
objectives. 

1 4280.44    Are  there  limits  on  the  number 
of  loans  or  granta  I  may  receive? 

Yes,  depending  on  the  amount  of 
funds  available,  we  may  limit  you  to 
one  selected  grant  application  and  two 
selected  loan  applications  in  a  fiscal 
year. 


H  4280.45-4280.46    [Reserved] 

§4280.47    What  If  I  am  not  selected? 

(a)  If  you  are  not  selected,  you  may 
elect  to  have  your  application 
reconsidered. 

(b)  Your  application  will  be 
considered  for  a  total  of  four  of  our 
selection  competitions.  You  may 
reapply  if  the  application  is  revised  and 
be  considered  for  another  four  selection 
competitions. 

What  Must  I  do  After  Selection? 

§  4280.48    It  I  am  selected,  what  documenta 
must  I  execute? 

We  will  notify  you  in  writing  if  your 
application  is  selected.  The  documents 
to  be  executed  will  include: 

(a)  Loan.  (1)  A  Letter  of  Agreement 
with  specific  terms  and  conditions: 

(2)  A  loan  agreement  with  general 
terms  and  conditions: 

(3)  A  note  covering  the  repayment 
terms  of  the  loan:  and 

(4)  A  legal  opinion  concerning  your 
authority  to  engage  in  the  project. 

(b)  Grant.  (1)  A  Letter  of  Agreement 
with  project  specific  terms  and 
conditions: 

(2)  A  grant  agreement  with  general 
terms  and  conditions:  and 

(3)  A  legal  opinion  concerning  your 
authority  to  participate  in  the  project. 

§  4280.49    What  documenta  must  I  subnM 
tor  approval  twfore  I  can  receive  my  funda? 

We  must  approve  anv  agreements  or 
changes  in  agreements  between  you  and 
the  ultimate  recipient.  We  must  also 
approve  agreements  involved  in  any 
multi-step  financial  transaction  that 
involves  lending  our  funds  to  any 
intermediate  entities,  which  will 
subsequently  lend  the  funds  to  the 
ultimate  recipient. 

§  4280.50    How  do  I  obtain  tlie  approved 
loan  or  grant  funds? 

(a)  We  will  disburse  zero-interest  loan 
funds  to  you  in  accordance  with  the 
terms  of  the  executed  loan  agreement. 
All  loan  funds  will  be  disbursed  in 
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advance  to  you  at  one  time  once  you 
have  complied  with  our  requirements. 

(b)  We  will  disburse  grant  funds  to 
you  in  accordance  with  7  CFR  parts 
3015  and  3016,  as  applicable. 
Specifically,  we  will  disburse  the  grant 
funds  in  advance  if  the  following 
requirements  are  met: 

(1 )  You  have  demonstrated  to  us  the 
willingness  and  ability  to  establish 
written  procedures  that  will  minimize 
the  time  elapsing  between  the  transfer  of 
funds  &om  us  and  their  disbursement  to 
the  ultimate  recipient: 

(2)  Your  financial  management  system 
meets  the  requirements  of  7  CFR  parts 
3015  and  3016.  as  applicable: 

(3)  All  necessary  supplemental  funds 
for  the  project  have  been  obligated  or 
committed  to  the  project:  and 

(4)  Your  request  for  cash  advances 
bom  us  are  limited  to  the  minimum 
amounts  needed  and  timed  to  be  in 
accordance  with  the  actual,  immediate 
cash  needs  of  carrying  out  the  project. 

(c)  You  must  provide  to  the  ultimate 
recipient  all  loan  funds  that  we  have 
disbursed  to  you  within  6  months  of 
your  receiving  them. 

H42W.51-«2M,S2    [Reswved] 

14280,53    How  ito  I  main  lowi  payiTwnIs? 

You  must  make  all  loan  payments  to 
us  by  electronic  funds  transfer  or  other 
means  as  specified  in  the  loan 
documents. 

i  42M.S4    Do  I  have  to  follow  certain 
construction  procurenwnt  requlrenwntsT 
Yes,  construction,  including  bidding 
and  awarding  of  contracts,  must  be 
conducted  in  a  manner  that  provides 
maximum  open  and  free  competition. 

S  42ao,S5    What  are  my  retponslbllKiM  to 
monitor  uvi  review  ttw  project? 

(a)  If  you  receive  a  loan  or  grant,  you 
must  monitor  the  project  to  the  extent 
necessary  to  ensure  that: 

(1)  Funds  are  used  only  for  approved 
purposes; 

(2)  Disbursements  and  expenditures 
of  funds  are  properly  supported  with 
certifications,  invoices,  contracts,  bills 
of  sale,  or  other  forms  of  evidence, 
which  are  maintained  on  your  premises: 

(3)  Project  time  schedules  are  being 
met.  projected  work  by  time  periods  is 
being  accomplished,  and  other 
performance  objectives  are  being 
achieved:  and 

(4)  The  project  is  in  compliance  with 
all  applicable  regulations. 

(b)  We  may  inspect  and  copy  your 
records  and  documents  that  pertain  to 
the  project  which  you  must  retain  for 
the  term  of  the  project  loan  plus  2  years. 
In  addition,  we  may  also  perform 
project  site  visits  and  reviews  of  the  use 
of  loan  or  grant  proceeds. 


(c)  We  will  review  and  monitor  grants 
in  accordance  with  appropriate  United 
States  Department  of  Agriculture 
regulations  at  7  CFR  parts  3015,  3016, 
3017,  3018.  and  30S2. 

§  4280.56    What  reports  or  audits  must  I 
and  ultimate  recipients  submit? 

(a)  If  you  receive  a  loan  or  grant,  you 
must  submit  the  following  report: 

(1)  Loan.  You  must  submit  the 
"Survey  of  Recipients  of  Rural 
Economic  Development  Loan  and  Grant 
Program,"  to  us  on  an  annual  basis  until 
the  project  is  completed. 

(2)  Revolving  Loan  Fund  (Grant).  You 
must  submit  the  "Survey  of  Recipients 
of  Rural  Economic  Development  Loan 
and  Giant  Program,"  to  us  on  an  annual 
basis  until  the  projects  financed  with 
our  proceeds  are  completed  and, 
thereafter,  on  a  triennial  basis  until  the 
fund  is  terminated. 

(b)  If  you  have  an  outstanding  loan 
with  RUS,  we  will  obtain  a  copy  of  your 
audit  from  RUS.  If  you  do  not  have  an 
existing  loan  with  RUS,  you  will  need 
to  submit  a  copy  of  your  annual  audit 
to  us.  All  audits  must  be  conducted  in 
accordance  with  Generally  Accepted 
Government  Auditing  Standards  and/or 
Generally  Accepted  Accounting 
Principles. 

(c)  We  may  require  ultimate  recipients 
of  grant  funds  provided  imder  this 
program  to  submit  annual  audits  to 
comply  with  federal  audit  regulations. 
In  accordance  with  7  CFR  part  3052,  if 
an  ultimate  recipient  spends  S300,000 
or  more  of  Federal  funds  in  one  year 
and  they  are  a  nonprofit  entity,  or  a 
State  or  local  government,  then  they 
may  be  required  to  submit  an  audit. 

H  4280.57-4280.61     [Reserved] 

14280.62    How  may  I  appeal  an  sdvsrss 
dM^lslon? 

You  may  appeal  any  appealable 
adverse  decision  we  make  that  affects 
you  in  accordance  with  7  CFR  part  1 1 . 

$4280.63    Exception  suttiorlty. 

The  Administrator  of  the  Agency  may, 
in  individual  cases,  grant  an  exception 
to  any  non-statutory  requirement  or 
provision  of  this  subpart,  provided  the 
Administrator  determines  in  writing 
that  the  application  of  the  requirement 
or  provision  would  adversely  afiect 
USDA's  interest. 


H  4280.64-4280.99    [Rasarvsd] 

$  4280. 1 00    0MB  control  number. 
[Reserved] 

Daltjd:  DBcember  3.  1999. 
(ill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
IFR  Doc.  99-32009  Filed  12-14-99:  8:45  ami 
iiuMO  cooe  3410-n -<i 

DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  S«rvlca 
7  CFR  Part  1744 
RIN  0572-A853 

Post-Loan  Pollclaa  and  Procedures 
Common  to  Guaranteed  and  Irwured 
Loans 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

StJMMARY:  Recent  changes  in  the 
telecommunications  industry,  including 
deregulation  and  technological 
developments,  have  caused  Rural 
Utilities  Service  (RUS)  borrowers  and 
other  organizations  providing 
telecommunications  services  to  consider 
undertaking  projects  that  provide  new 
telecommunications  services  and  other 
telecommunications  services  not 
ordinarily  financed  by  RUS.  The  ability 
of  telecommunications  providers  to 
compete  in  au  expanding  number  of 
telecommunications  services  may  be 
critical  to  their  financial  strength  and 
stability.  Although  some  of  these 
services  may  not  be  eligible  for 
financing  under  the  Riiral  Electrification 
Act  of  1936  (RE  Act),  these  services  may 
nevertheless  advance  RE  Act  objectives 
where  the  borrower  obtains  financing 
from  private  lenders.  Rural  subscribes 
will  be  the  beneficiaries  of  these 
services  and.  overall,  the  borrowers' 
financial  strength  and  the  assurance  of 
repayment  of  outstanding  Government 
debt  will  be  improved  as  a  result  of 
providing  such  telecommunications 
services.  To  facilitate  the  financing  of 
those  services,  RUS  is  willing  to  ^ 

consider  accommodating  the 
Government's  lien  on 
telecommunications  borrowers'  systems 
or  subordinating  the  Government's  lien 
on  after-acquired  property  of 
telecommunications  borrowers. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  RUS 
or  carry  a  postmark  or  equivalent  by 
February  14,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Roberta  D.  Purcell, 
Assistant  Administrator, 
Telecommunications  Program,  Riual 
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Utilities  Service.  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW..  STOP  1590.  Room  4056. 
South  Building.  Washington,  DC  20250- 
1590.  RUS  requests  a  signed  original 
and  three  copies  of  all  comments  (7  CFR 
part  1700).  All  comments  received  will 
be  made  available  for  public  inspection 
at  room  4056,  South  Building. 
Washington,  DC,  between  8  a.m.  and  4 
p.m.  (7  CFR  part  1.27(b)).  Telephone 
number  (202)  720-9554. 
FOR  FURTHER  INFORMATION  COffTACT: 
Jonathan  P  Claffey.  Deputy  Assistant 
Administrator,  Telecommunications 
Program,  Rural  Utilities  Service,  U.S. 
Depatment  of  Agriculture,  14(K) 
Independence  Avenue,  SW.,  STOP 
1590,  Room  4056,  Washington,  DC 
20250-1590.  Telephone  number  (202) 
720-9556. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12806 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  a  consultation  with  State 
and  local  officials.  A  final  rule  related 
Notice  entitled,  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  exempts 
RUS  and  Riu^  Telephone  Bank  loans 
and  loan  guarantees  from  coverage 
under  this  Order. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order.  In  addition,  all  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted,  no 
retroactive  effort  will  be  given  to  this 
rule.  and.  in  accordance  with  Sec. 
212(e|  of  the  Department  of  AgriciUture 
Reorganization  Act  of  1994  (7  U.S.C. 
Sec.  6912(e)).  administrative  appeal 
procedures,  if  any.  must  be  exhausted 
before  an  action  against  the  De[>artment 
or  its  agencies  may  be  initiated. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities,  as  defined  in 
the  Regulatorv  Flexibilitv  Act  (5  U.S.C. 
601  e(  seq.).  The  RUS 
telecommunications  program  provides 


loans  to  borrowers  at  interest  rates  and 
on  terms  that  are  more  favorable  than 
those  generally  available  from  the 
private  sector.  RUS  borrowers,  as  a 
result  of  obtaining  federal  financing, 
receive  economic  benefits  that  exceed 
any  direct  economic  costs  associated 
with  complying  with  RUS  regulations 
and  requirements. 

Information  CoUectioo  and 
Recordkeeping  Requirements 

This  rule  contains  no  new  reporting 
or  recordkeeping  burdens  under  OMB 
control  number  0572-0079  that  would 
require  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significanUy  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  el  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
imder  number  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees:  and 
number  10.852,  Rural  Telephone  Bank 
Loans.  This  catalog  is  available  on  a 
subscription  basis  frt>m  the 
Superintendent  of  Documents,  the 
United  States  Govenmient  Printing 
Office.  Washington,  DC  20402-9325. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Background 

RUS  is  proposing  to  amend  its 
regulations  covering  lien 
accommodations  under  certain 
circumstances  where  the  borrower's 
financial  strength  is  sufficient  to  protect 
seciuity  for  the  Government's  loans  and 
the  lender  seeking  a  lien 
accommodation. 

Since  the  passage  of  the 
Telecommunications  Act  of  1996.  which 
provides  for  a  competitive,  deregulated 
national  telecommunications  policy 
framework,  the  Federal 


Communications  Commission  (FXX:)  has 
been  working  to  implement  the 
provisions  of  the  new  law.  As  those 
provisions  begin  to  be  integrated 
through  the  FCC's  rulemaking  process, 
the  FCC  is  focusing  on  the  types  of 
telecommimications  service  that  must 
be  made  available  to  all  Americans:  i.e. 
part  of  universal  service,  and  the 
benefits  to  all  Americans  from  advanced  " 
services  for  schools,  libraries,  and  rural 
health  care  providers.  The  newly 
competitive  environment  will 
undoubtedly  affect  the  rural 
telecommunications  marketplace.  For 
the  industry  as  a  whole — urban  and 
rural — competition  will  offer  the  means 
for  delivering  the  universal  service 
concept  envisioned  by  the 
Telecommimications  Act  of  1996.  In  the 
competitive  marketplace  of  the  future, 
investment  in  infrastructure  will  be 
lucrative  in  markets  where  local 
exchange  carriers  seek  to  attract  high- 
usage,  low-cost  subscribers. 
Competition  will  be  fierce  and 
customers  will  be  the  winners  as  their 
demands  for  new  and  improved  service 
at  affordable  rates  will  be  met.  Yet  in 
nu^  and  high-cost  areas,  where  quality 
of  service  and  advanced  service 
offerings  are  just  as  important,  there  is 
less  potential  for  investment  based  on 
competition.  Investment  will  need  to  be 
encouraged  in  the  form  of  incentives 
through  the  universal  support 
mechanisms  and  the  lending  programs 
of  RUS.  as  well  as  private  sources  of 
financing.  RUS  virill  continue  its 
partnership  with  rural  America  to 
ensure  that  telecommunications 
providers  will  have  the  means  to 
modernize  their  networks:  however, 
industry  deregulation  and  new 
technological  developments  have 
caused  RUS  borrowers  and  other 
organizations  providing 
telecommunications  services  to  consider 
undertaking  projects  that  provide  new 
telecommunications  services  and  other 
telecommunications  services  not 
ordinarily  financed  by  RUS.  Although 
some  of  these  services  may  not  be 
eligible  for  financing  under  the  Rural 
Electiification  Act  of  1936  (RE  Act), 
these  services  may  nevertheless  advance 
RE  Act  objectives  where  the  borrower 
obtains  financing  from  private  lenders. 
Due  to  the  changing  environment  of 
the  telecommunications  industry,  laj^ 
or  predominately  non-rural  local 
exchange  carriers  (LECs)  are  selling 
their  more  rural  exchanges  in  order  to 
concentrate  on  their  more  lucrative 
service  areas.  This  "sell-off"  provides  an 
opportunit)-  for  rural  LECs  to  expand 
their  service  territories.  Typically,  these 
acquired  exchanges  will  need 
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infrastructtire  improvements  and  the 
rural  LECs  will  work  hard  to  provide 
state-of-the-art  service.  This  will  require 
increased  investment.  RUS  loans  for 
inbastnicture  building  can  enable  rural 
LECs  to  upgrade  plant  and  service 
territories  that  may  have  been  neglected 
for  years.  All  subsciibers.  urban  and 
rural,  benefit  from  improvements  to  the 
national  network.  While  opportunities 
exist  for  rural  LECs  to  expand  their 
markets  and  continue  the  tradition  of 
providing  the  best  possible  service 
available  to  rural  residents, 
imcertainties  regarding  future  revenue 
streams  and  the  availability  of  funds 
from  universal  service  support  may 
hamper  some  small  LECs'  investment 
decisions.  The  proposed  amendments  to 
this  regulation  will  help  to  facilitate 
funding  from  non-RUS  sources  in  order 
to  meet  the  growing  capital  needs  of 
rural  LECs.  Depending  on  the  purposes 
for  which  a  lien  accommodation  is 
being  sought,  RUS  will  provide 
"automatic"  approval  for  borrowers  that 
meet  the  financial  tests  described  in  this 
rule.  RUS  believes  that  borrowers  that 
are  financially  sound  should  be  afforded 
more  flexibility  with  regard  to  financial 
arrangements  with  outside  lenders  for 
the  purpose  of  promoting  rural 
telecommunications.  The  tests  are 
designed  to  ensure  that  the  financial 
strength  of  the  borrower  is  more  than 
sufficient  to  protect  the  govenunent's 
loan  security  interests;  hence,  the  lien 
accommodations  will  not  adversely 
affect  the  govenmient's  financial 
interests. 

In  addition  to  providing  for  automatic 
lien  acconunodations,  this  amendment 
will  remove  the  requirement  for 
borrowers  seeking  lien  accommodations 
to  comply  with  competitive  bid 
procedures  imder  7  CFR  part  1753. 
Further,  RUS  proposes  to  address  other 
concerns  involved  in  the 
acconmiodation  of  the  Government's 
lien  for  those  borrowers  that  do  not 
qualify  for  an  automatic  lien 
accommodation  in  a  subsequent 
revision  to  this  subpart. 

List  of  Subjects  in  7  CFR  Part  1744 

Accounting,  Loan  programs — 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  reasons  set  out  in  the  preamble. 
RUS  proposes  to  amend  7  CFR  chapter 
XVn  as  follows: 


PART  1744— POST-LOAN  POUCIES 
AND  PROCEDURES  COMMON  TO 
GUARANTEED  AND  INSURED 
TELEPHONE  LOANS 

1.  The  authority  citation  for  part  1744 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  e(. 
seq.,  and  6941  et  seq. 

2.  Sections  1744,20  and  1744.21  are 
revised  to  read  as  follows: 

Subpart  B— Uen  Accommodations  and 
Subordination  Policy 


}  1744,20    Gwwral. 

(a)  Recent  changes  in  the 
telecommunications  industry,  including 
deregulation  and  technological 
developments,  have  caused  Rural 
Utilities  Service  (RUS)  borrowers  and 
other  organizations  providing 
telecommunications  services  to  consider 
undertaking  projects  that  provide  new 
telecommunications  services  and  other 
telecommtmications  services  not 
ordinarily  financed  by  RUS.  Although 
some  of  these  services  may  not  be 
eligible  for  financing  under  the  Rural 
Electrification  Act  of  1936  (RE  Act), 
these  services  may  nevertheless  advance 
RE  Act  objectives  where  the  borrower 
obtains  financing  from  private  lenders. 
The  borrower's  financial  strength  and 
the  asstirance  of  repayment  of 
outstanding  Government  debt  may  be 
improved  as  a  result  of  providing  such 
telecommunications  services. 

(b)  To  facilitate  the  financing  of  new 
services  and  other  services  not 
ordinarily  financed  by  RUS,  RUS  is 
willing  to  consider  accommodating  the 
Government's  lien  on 
telecommtmications  borrowers'  systems 
or  accommodating  or  subordinating  the 
Government's  lien  on  after-acquired 
property  of  telecommunications 
borrowers.  To  expedite  this  process, 
requests  for  lien  accommodations 
meeting  the  requirements  of  §  1744.30 
will  receive  automatic  approval  from 
RUS. 

(c)  This  subpart  sets  forth  RUS  policy 
with  respect  to  all  requests  for  lien 
accommodations  and  subordinations  for 
loans  from  private  lenders.  For 
borrowers  that  do  not  qualify  for 
automatic  lien  accommodations  in 
accordance  with  §  1744.30,  RUS  will 
consider  lien  accommodations  for  RE 
Act  purposes  under  §  1744.40  and  non- 
Act  purposes  imder  §  1 744.50. 

{1744.21     Definition*. 

The  following  definitions  apply  to 
this  subpart: 


Administrator  means  the 
Administrator  of  RUS  and  includes  the 
Governor  of  the  RTB. 

Advance  means  transferring  funds 
finm  RUS.  RTB.  or  a  lender  guaranteed 
by  RUS  to  the  borrower's  construction 
fiind. 

After-acquired  property  means 
property  which  is  to  be  acquired  by  the 
borrower  and  which  would  be  subject  to 
the  lien  of  the  Government  mortgage 
when  acquired. 

Amortization  expense  means  the  sum 
of  the  balances  of  the  following 
accounts  of  the  borrower: 


Account  names 


(1)  Amortization  expense  

(2)  Amortization    experise — tan- 
gible   

(3)  Amortization  expense — intan- 
gible   

(4)  Amortization  expense — ottier 


No. 


6560.2 
6563 


6564 
6565 


Note:  All  references  to  account  numtsers 
are  to  the  Uniform  System  of  Accounts  (7 
CFR  part  1770,  subpart  B). 

Asset  means  a  future  economic 
benefit  obtained  or  controlled  by  the 
borrower  as  a  result  of  past  transactions 
or  events. 

Automatic  lien  accommodation 
means  the  approval,  by  RUS,  of  a 
request  to  share  the  Govenmient's  lien 
on  a  pari  passu  or  pro-rata  basis  with  a 
private  lender  in  accordance  with  the 
provisions  of  §  1744.30. 

Borrower  means  any  organization  that 
has  an  outstanding  telecommunications 
loan  made  or  guaranteed  by  RUS.  or  that 
is  seeking  such  financing.  See  7  CFR 
part  1735. 

Construction  Fund  means  the  RUS 
Construction  Ftmd  Account  into  which 
all  advances  of  loan  fimds  are  deposited 
pursuant  to  the  provisions  of  the  loan 
documents. 

Debt  Service  Coverage  (DSC)  ratio 
means  the  ratio  of  the  sum  of  the 
borrower's  net  income,  depreciation  and 
amortization  expense,  and  interest 
expense,  all  divided  by  the  sum  of  all 
payments  of  principal  and  interest 
required  to  be  paid  by  the  borrower 
during  the  year  on  all  its  debt  from  any 
source  with  a  maturity  greater  than  1 
year  and  capital  lease  obligations. 

Default  means  any  event  or 
occurrence  which,  unless  corrected,  will 
with  the  passage  of  time  and  the  giving 
of  proper  notices  give  rise  to  remedies 
imder  one  or  more  of  the  loan 
documents. 

Depreciation  expense  means  the  sum 
of  the  balances  of  the  following 
accounts  of  the  bonower: 
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Account  names 


No. 


(1)  Depreciation  expense  !       6560.1 

(2)  Depreciation    expense — tele-  1 
communications  plant  in  service  |       6561 

(3)  Depreciation   expense — prop- 
erty    held     for     future     tele-  ! 
communications  use  I       6562 

Note:  All  references  to  account  numbers 
are  to  the  Unifomi  System  of  Accounts  (7 
CFR  part  1770,  subpart  B). 

Disbursement  means  a  transfer  of 
money  by  the  borrower  out  of  the 
construction  fund  in  accordance  with 
the  provisions  of  the  fund. 

Equity  percentage  means  the  total 
equity  or  net  worth  of  the  borrower 
expressed  as  a  percentage  of  the 
borrower's  total  assets. 

FFB  means  the  Federal  Financing 
Bank. 

Financial  Requirement  Statement 
(FRS)  means  RUS  Form  481  (OMB— No. 
0572-0023).  (This  RUS  Form  is 
available  from  RUS.  Program 
Development  and  Regulatory  Analysis. 
Washington.  DC  20250-1522.) 

Government  mortgage  means  any 
instrument  to  which  the  Government, 
acting  through  the  Administrator,  is  a 
party  and  which  creates  a  lien  or 
security  interest  in  the  borrower's 


property  in  connection  with  a  loan 
made  or  guaranteed  by  RUS  whether  the 
Government  is  the  sole  mortgagee  or  is 
a  co-mortgagee  with  a  private  lender. 

Hardship  loan  means  a  loan  made  by 
RUS  under  section  305(d)(1)  of  the  RE' 
Act. 

Interim  construction  means  the 
piu'chase  of  equipment  or  the  conduct  of 
construction  under  an  RUS-approved 
plan  of  interim  financing.  See  7  CFR 
part  1737. 

Interest  expense  means  the  sum  of  the 
balances  of  the  following  accounts  of 
the  borrower: 


Account  names 


(1)  Interest  and  related 

items 

7500 

(2)  Interest  on  funded  debt 

7510 

(3)  Interest  expense— cap- 

7520 

(4)  Amortization  of  debt 

issuance  expense  

7530 

(5)  Less  Allowance  (or 

funds  used  during  corv 

stnjction 

7340/7300.4 

(6)  Other  interest  deduc- 

tions   

7540 

No 


Interim  financing  means  funding  for  a 
project  which  RUS  has  acknowledged 
may  be  included  in  a  loan,  should  said 
loan  be  approved,  but  for  which  RUS 
loan  funds  have  not  yet  been  made 
available. 

Lien  accommodation  means  sharing 
the  Government's  lien  on  a  pari  passu 
or  pro-rata  basis  with  a  private  lender. 

Loan  means  any  loan  made  or 
guaranteed  by  RUS. 

Loan  documents  means  the  loan 
contract,  note  and  mortgage  between  the 
borrower  and  RUS  and  any  associated 
dociunent  pertinent  to  a  loan. 

Loan  funds  means  the  proceeds  of  a 
loan  made  or  guaranteed  by  RUS. 

Material  and  supplies  means  any  of 
the  items  properly  recordable  in  the 
following  accoimt  of  the  borrower 


Account  names 


(1 )  Matenal  and  Supplies  1220.1 


No. 


Note:  All  references  to  account  numtiers 
are  to  the  Uniform  System  of  Accounts  (7 
CFR  part  1770,  subpart  B). 


Note:  Alt  references  to  account  numbers 
are  to  ttie  Uniform  System  of  Accounts  (7 
CFR  part  1770,  subpart  B) 

Net  income/Net  margins  means  the 
sum  of  the  balances  of  the  following 
accotmts  of  the  borrower: 


Account  names 

No. 

(1)  Local  Nehwxli  Sen/ices  Revenues  

SOOO  through  5069. 
5080  through  5084 
5100  through  5169. 
5200  through  5270. 
5280 

5200  through  5.30?. 
6ll0lhreugh644l. 
6510  Ituough  6S65. 
6610  through  6623. 
6710  thnxjgh  6790 
7100  through  71 60 
7200  through  7250//200.S 
7300  through  7370. 
7400  through  7450/7400.5 
7500  through  7540 
7600  through  7640/7600.4 
7910  through  7990 

(2)  NehrorV  Access  Services  Revenues  _.. 

(3)  Long  Distance  Network  Services  Revenues ™ 

(4)  Miscellaneous  Revenues 

(5)  Nonregulated  Revenues 

(6)  Less  Uncollectible  Revenues . 

(7)  Less  Rant  Specific  Operations  Expense „ „ „ „  . 

(8)  Less  Plant  Nonspecific  Operations  Expense _ „ . 

(9)  Less  Customer  Operations  Expense  _ - 

(10)  Less  Corporate  Operations  Expense - „ „. „„.. . 

(11)  Other  Operating  Income  ar>d  Expense  „ ,„....  „. 

(12)  Less  Operating  Taxes  „ „ „.„ 

(13)  Nonoperating  Income  and  Expense „ _ _. _ 

(14)  Less  Nonoperating  Taxes  „, . 

(15)  Less  Interest  and  Related  Items  

(16)  Extraortlinaty  Items  .       ,; _  .   j. 

(17)  Junsdictional  Differences  and  Nonregulated  Income  Items  

Note:  All  references  to  account  numbers  are  to  the  Unifomi  System  of  Accounts  (7  CFR  part  1770,  subpart  B). 

Net  plant  means  the  sum  of  the 
balances  of  the  foUowdng  accoimts  of 
the  borrower: 


Account  names 


No. 


(1)  Property,  Plant  and  Equipment  

(2)  Less  Depredation  and  Amortization 


2001  through  2007 
3100  through  3600 


Note:  All  roferancas  to  account  numbers  are  to  the  Uniform  System  ol  Accounts  (7  CFR  part  1770.  subpart  8) 

Notes  means  evidence  of  indebtedness  secured  by  or  to  be  secured  by  the  Government  mortgage. 

Pari  Passu  means  equably:  ratably:  without  preference  or  precedence. 

Plant  means  any  of  the  items  properly  recordable  in  the  following  accounts  of  the  borrower: 
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Account  names 


(1)  Property.  Plant  and  Equipnient I  200^  Ifrough  2007, 


Note:  All  retefonces  to  account  numbers  are  to  the  Unitomi  System  of  Accounts  (7  CFR  part  1770,  subpart  B). 
Private  lender  means  any  lender  other  than  the  RUS  or  the  lender  of  a  loan  guaranteed  by  RUS. 
Private  lender  notes  means  the  notes  evidencing  a  private  loan. 
Private  loan  means  any  loan  made  by  a  private  lender. 


RE  Act  I  Act)  means  the  Rural 
aectrification  Act  of  1936  (7  U.S.C.  901 
et  seq.] 

RTB  means  the  Rural  Telephone 
Bank. 

RUS  means  the  Rural  Utilities 
Service,  and  includes  its  predecessor. 


the  Rural  Electrification  Administration. 
The  term  also  includes  the  RTB,  uiUess 
otherwise  indicated. 

RUS  cost-of-money  loan  means  a  loan 
made  under  section  30S(d)(2)  of  the  RE 
Act. 


Subordination  means  allowring  a 
private  lender  to  have  a  lien  on  specific 
property  which  will  have  priority  over 
the  Government's  lien  on  such  property. 

Tangible  plant  means  any  of  the  items 
properly  recordable  in  the  following 
accounts  of  the  borrower: 


Account  names 


No. 


(1)  Telecommunications  Plant  in  Service— General  Support  Assets 

(2)  Telecommunications  Plant  in  Service — Central  Office  Assets  

(3)  Telecommunications  Plant  in  Service — Intomiation  OnginatiorVTenmnation  Assets  . 

(4)  Telecommunications  Plant  in  Sennce — Cable  and  Wire  Facilities  Assets  

(5)  Amorbzable  Tangible  Assets 

(6)  Noooperating  Plant ; 


2110  through  2124. 
2210  through  2232. 
2310  through  2362. 
2410  through  2441. 
2680  through  2682. 
2006. 


Note:  All  references  to  account  numbers  are  to  the  Uniform  System  of  Accounts  (7  CFR  part  1770.  subpart  B). 

Telecommunication  services  means  any  service  for  the  transmission,  emission,  or  reception  of  signals,  sounds,  informa- 
tion, images,  or  intelligence  of  any  nature  by  optical  waveguide,  wire,  radio,  or  other  electromagnetic  systems  and 
shall  include  all  facilities  used  in  providing  such  service  as  well  as  the  development,  manufacture,  sale,  and  distribution 
of  such  facilities. 

Times  interest  earned  ratio  (TIER)  means  the  ratio  of  the  borrower's  aet  income  or  net  margins  plus  interest  expense, 
divided  by  said  interest  expense. 

Total  assets  means  the  stun  of  the  balances  of  the  following  accounts  of  the  borrower: 


Account  names 


No. 


(1)  Current  Assets 

(2)  Noocurrent  Assets 

(3)  Total  telecommunications  plant . 

(4)  Less  accumulated  depreciation  . 

(5)  Less  accumulated  amortization  . 


IIOOs  through  1300s. 
1400s  through  ISOOs 
2001  through  2007 
3100  through  3300s 
3400  Itirougti  3600s. 


kite:  All  references  to  account  numbers  are  to  the  Unifonn  System  of  Accounts  (7  CFR  pan  1770,  subpart  B). 
Total  equity  or  net  worth  means  the  excess  of  a  borrower's  total  assets  over  its  total  liabilities. 
Tota)  liabilities  means  the  sum  of  the  balances  of  the  following  accounts  of  the  borrower: 


Account  names 


(1)  Current  Liabilities 

(2)  Long-Temi  Debt  

(3)  Other  UabilHies  and  Deferred  Credils  . 


Ho. 


4010  through  41 30.2 
4210  through  4270.3. 
4310  through  4370. 


a:  All  references  to  account  numbers  are  to  the  Unifomi  System  of  Accounts  (7  CFR  part  1770,  subpart  B) 


Total  long-term  debt  means  the  sum 
of  the  balances  of  the  following 
accoimts  of  the  borrower: 


Account  names 


No 


(1)  Long-Temi  Debt  |  ^210  through  4270.3 

Note:  All  references  to  account  numbers  are  to  the  Uniform  System  of  Accounts  (7  CFR  part  1770,  subpart  B). 


Weighted-average  life  of  the  loans  or 
notes  means  the  average  life  of  the  loans 
or  notes  based  on  the  proportion  of 
original  loan  principal  paid  during  each 
year  of  the  loans  or  notes.  It  shall  be 


determined  by  calculating  the  sum  of  all 
loan  or  note  principal  payments 
expressed  as  a  fraction  of  the  original 
loan  or  note  principal  amount,  times  the 
number  of  years  and  fractions  of  years 


elapsed  at  the  time  of  each  payment 
since  issuance  of  the  loan  or  note.  For 
example,  given  a  $5  million  loan,  with 
a  maturity  of  5  years  and  equal  principal 
payments  of  SI  million  due  on  the 
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anniversary  date  of  the  loan,  the 
weighted-average  life  would  be:  (.2)(1 
year)  +  (.2)(2  years)  +  (.2)(3  years)  + 
(.2)(4  years)  +  (.2)(5  years)  =  .2  years  + 
.4  years  -i-  .6  years  +  .8  years  +  1.0  years 
==3.0  years.  If  instead  the  loan  had  a 
balloon  pa^nnent  of  $5  million  at  the 
end  of  5  years,  the  weighted-average  life 
would  be:  ($5  million/S5  inillion)(S 
years)  =  5  years. 

Weighted-average  remaining  life  of 
the  loans  or  notes  means  the  remaining 
average  life  of  the  loans  or  notes  based 
on  the  proportion  of  remaining  loan  or 
note  principal  expressed  in  years 
remaining  to  maturity  of  the  loans  or 
notes.  It  shall  be  determined  by 
calculating  the  sum  of  the  remaining 
principal  payments  of  each  loan  or  note 
expressed  as  a  fraction  of  the  total 
remaining  loan  or  note  amotmts  times 
the  number  of  years  and  fraction  of 
years  remaining  until  maturity  of  the 
loan  or  note. 

Weighted-average  remaining  useful 
life  of  the  assets  means  the  estimated 
original  average  life  of  the  assets  to  be 
acquired  with  the  proceeds  of  the 
private  lender  notes  expressed  in  years 
based  on  depreciation  rates  less  the 
number  of  years  those  assets  have  been 
in  service  (or  have  been  depreciated).  It 
shall  be  determined  by  calculating  the 
sum  of  each  asset's  remaining  value 
expressed  as  a  fraction  of  the  total 
remaining  value  of  the  assets,  times  the 
estimated  number  of  years  and  fraction 
of  years  remaining  until  the  assets  are 
fully  depreciated. 

Wholly-owned  subsidiary  means  a 
corporation  owned  100  percent  by  the 
borrower. 

3.  Sections  1744.30,  1744.40.  and 
1744.50  are  redesignated  as  §S  1744.40, 
1744.50,  and  1744.55,  respectively. 

4.  New  section  1744.30  is  added  to 
read  as  follows: 

S  1744.30    Automatic  lien  accommodations. 

(a)  Purposes  and  requirements  for 
approval.  Automatic  lien 
accommodations  are  available  only  for 
refinancing  and  refunding  of  notes 
seciuwi  by  the  borrower's  existing 
Government  mortgage;  financing  assets, 
to  be  owned  by  the  borrower,  to  provide 
telecommunications  services:  or 
financing  assets,  to  be  owned  by  a 
wholly-owned  subsidiary  of  the 
borrower,  to  provide 
telecommunications  services  in 
accordance  with  the  procedures  set 
forth  below. 

(b)  Private  lender  responsibility.  The 
private  lender  is  responsible  for 
ensiuing  that  its  notes,  for  which  an 
automatic  lien  accommodation  has  been 
approved  as  set  forth  in  this  section  are 
secured  under  the  mortgage.  The  private 


lender  is  responsible  for  ensuring  that 
the  supplemental  mortgage  is  a  valid 
and  binding  instrument  enforceable  in 
accordance  with  its  terms,  and  recorded 
and  filed  in  accordance  with  applicable 
law.  If  the  private  lender  determines 
that  additional  docinnents  are  required 
or  that  RUS  must  take  additional  actions 
to  seciu^  the  notes  under  the  morigage. 
the  private  lender  shall  follow  the 
procedures  set  forth  in  §  1744.40  or 
§  1744.50.  as  appropriate. 

(c)  Refinancing  and  refunding.  The 
Administrator  will  automatically 
approve  a  borrower's  execution  of 
private  lender  notes  and  the  securing  of 
such  notes  on  a  pari  passu  or  pro-rata 
basis  with  all  other  notes  seeing  under 
the  Govermnent  morigage.  when  such 
private  lender  notes  are  issued  for  the 
purpose  of  refinancing  or  refunding  any 
notes  secured  under  the  Government 
mortgage,  provided  that  all  of  the 
following  conditions  are  met: 

(1)  No  default  has  occurred  and  is 
continuing  under  the  Government 
morigage: 

(2)  The  borrower  has  delivered  to  the 
Administrator,  at  least  10  business  days 
before  the  private  lender  notes  are  to  be 
executed,  a  certification  and  agreement 
executed  by  the  President  of  the 
borrower's  Board  of  Directors,  such 
certification  and  agreement  to  be 
substantially  in  the  form  set  forth  in 
Appendix  A  of  this  subpart,  providing 
that: 

(i)  No  default  has  occurred  and  is 
continuing  imder  the  Government 
mortgage: 

(ii)  Tne  principal  amount  of  such 
refinancing  or  refiuiding  notes  will  not 
be  greater  than  105  percent  of  the  then 
outstanding  principal  balance  of  the 
notes  being  refinanced  or  refunded; 

(iii)  The  weighted-average  life  of  the 
private  loan  evidenced  by  the  private 
lender  notes  will  not  exceed  the 
weighted-average  remaining  life  of  the 
notes  being  refinanced  or  refunded; 

(iv)  The  private  lender  notes  will 
provide  for  substantially  level  debt 
service  or  level  principal  amortization 
over  a  period  not  less  than  5  years; 

(v)  Except  as  provided  in  the 
Government  mortgage,  the  borrower  has 
not  agreed  to  any  restrictions  or 
limitations  on  fiiture  loans  from  RUS; 
and 

(vi)  If  the  private  lender  determines 
that  a  supplemental  mortgage  is 
necessary,  the  borrower  will  comply 
with  those  procedures  set  forth  in 
paragraph  (h)  of  this  section  for  the 
preparation,  execution,  and  delivery  of 
a  supplemental  mortgage  and  take  such 
additional  action  as  may  be  required  to 
secure  the  notes  under  the  Government 
mortgage. 


(d)  Financing  assets  to  be  owned 
directly  by  a  borrower.  The 
Administrator  will  automatically 
approve  a  borrower's  execution  of 
private  lender  notes  and  the  securing  of 
such  notes  on  a  pari  pa.ssu  or  pro-rata 
basis  with  all  other  notes  seciired  under 
the  Govenmient  mortgage,  when  such 
private  leniler  notes  are  issued  for  the 
purpose  of  iinancing  the  purchase  or 
construction  of  plant  and  material  and 
supplies  to  provide  teleconununication 
services  and  when  such  assets  are  to  be 
owned  and  the  telecommunications 
services  are  to  be  offered  by  the 
borrower,  provided  that  all  of  the 
following  conditions  are  met: 

(1 )  The  borrower  has  achieved  a  TIER 
of  not  less  than  1.5  and  a  DSC  of  not  less 
than  1 .25  for  each  of  the  borrower's  two 
fiscal  years  immediately  preceding  the 
issuance  of  the  private  lender  notes; 

(2)  The  ratio  of  the  borrower's  net 
plant  to  its  total  long-term  debt  at  the 
end  of  any  calendar  month  ending  not 
more  than  90  days  prior  to  execution  of 
the  private  lender  notes  is  not  less  than 
1.2.  on  a  pro-forma  basis,  after  taking 
into  account  the  effect  of  the  private 
lender  notes  on  the  total  long-term  debt 
of  the  borrower; 

(3)  The  borrower's  equity  percentage, 
as  of  the  most  recent  fiscal  year-end. 
was  not  less  than  25  percent; 

(4)  No  default  has  occurred  and  is 
continuing  under  the  Govenunent 
mortgage; 

(5)  The  bori-ower  has  delivered  to  the 
Administrator,  at  least  10  business  days 
before  the  private  lender  notes  are  to  be 
executed,  a  certification  by  an 
independent  certified  public  accountant 
that  the  borrower  has  met  each  of  the 
requirements  in  paragraphs  (d)(1)  and 
(d)(3)  of  this  section,  such  certification 
to  be  substantially  in  the  form  in 
Appendix  B  of  this  subpart;  and 

(6)  The  borrower  has  delivered  to  the 
Administrator,  at  least  10  business  days 
before  the  private  lender  notes  are  to  be 
executed,  a  certification  and  agreement 
executed  by  the  President  of  the 
borrower's  Board  of  Directors,  such 
certification  and  agreement  to  be 
substantially  in  the  form  in  Appendix  C 
of  this  subpart:  provided,  that: 

(i)  The  borrower  has  met  each  of  the 
requirements  in  paragraphs  (d)(2)  and 
(d)(4)  of  this  section; 

(ii)  The  proceeds  of  the  private  lender 
notes  are  to  be  used  for  the  construction 
or  purchase  of  the  plant  and  materials 
and  supplies  to  provide 
telecommunications  services  in 
accordance  with  this  section  and  such 
construction  or  purchase  is  expected  to 
be  completed  not  later  than  4  years  after 
execution  of  such  notes; 
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(iii)  The  weighted-average  life  of  the 
private  loan  evidenced  by  the  private 
lender  notes  does  not  exceed  the 
weighted-average  remaining  useful  life 
of  the  assets  being  financed; 

(Iv)  The  private  lender  notes  will 
provide  for  substantially  level  debt 
service  or  level  principal  amortization 
over  a  period  not  less  than  5  years; 

(v)  All  of  the  assets  financed  by  the 
private  loans  will  be  purchased  or 
otherwise  procured  in  bona  fide  arm's 
length  transactions; 

(vi)  The  financing  agreement  with  the 
private  lender  will  provide  that  the 
private  lender  shall  cease  the  advance  of 
funds  upon  receipt  of  written 
notification  from  RUS  that  the  borrower 
is  in  default  under  the  RUS  loan 
documents; 

(vii)  Except  as  provided  in  the 
Government  mortgage,  the  borrower  has 
not  agreed  to  any  restrictions  or 
limitations  on  future  loans  from  RUS; 
and 

(viii)  If  the  private  lender  determines 
that  a  supplemental  mortgage  is 
necessary,  the  borrower  will  comply 
with  those  procedures  set  forth  in 
paragraph  (h)  of  this  section  for  the 
preparation,  execution,  and  delivery  of 
a  supplemental  mortgage  and  take  such 
additional  action  as  may  be  required  to 
secure  the  notes  under  the  Government 
mortgage. 

(e)  Financing  assets  to  be  owned  by  a 
wholly-owned  subsidiary  of  the 
borrower.  The  Administrator  will 
automatically  approve  a  borrower's 
execution  of  private  lender  notes  and 
the  securing  of  such  notes  on  a  pari 
passu  or  pro-rata  basis  with  all  other 
notes  secured  under  the  Govenunent 
mortgage,  when  such  private  lender 
notes  are  issued  for  the  purpose  of 
financing  the  purchase  or  construction 
of  tangible  plant  and  material  and 
supplies  to  provide  telecommunication 
services  and  when  such  services  are  to 
be  offered  and  the  associated  tangible 
assets  are  to  be  owned  by  a  wholly- 
owned  subsidiary  of  the  borrower, 
provided  that  all  of  the  following 
conditions  are  met: 

(1)  The  borrower  has  achieved  a  TIER 
of  not  less  than  2.5  and  a  DSC  of  not  less 
than  1.5  for  each  of  the  borrower's  two 
fiscal  years  immediately  preceding  the 
issuance  of  the  private  lender  notes; 

(2)  The  ratio  of  the  borrower's  net 
plant  to  its  total  long-term  debt  at  the 
end  of  any  calendar  month  ending  not 
more  than  90  days  prior  to  execution  of 
the  private  lender  notes  is  not  less  than 
1.6,  on  a  pro-forma  basis,  after  talcing 
into  account  the  effect  of  the  private 
lender  notes  on  the  total  long-term  debt 
of  the  borrower; 


(3)  The  borrower's  equity  percentage, 
as  of  the  most  recent  fiscal  year-end, 
was  not  less  than  45  percent; 

(4)  No  default  has  occurred  and  is 
continuing  under  the  Government 
mortgage; 

(5)  The  borrower  has  delivered  to  the 
Administrator,  at  least  10  business  days 
before  the  private  lender  notes  are  to  be 
executed,  a  certification  by  an 
independent  certified  public  accountant 
that  the  borrower  has  met  each  of  the 
requirements  in  paragraphs  (e)(1)  and 
(e)(3)  of  this  section,  such  certification 
to  be  substantially  in  the  form  in 
Appendix  D  of  this  subpart;  and 

(6)  The  borrower  has  delivered  to  the 
Administrator,  at  least  10  business  days 
before  the  private  lender  notes  are  to  be 
executed,  a  certification  and  agreement 
executed  by  the  President  of  the 
borrower's  Board  of  Directors,  such 
certification  and  agreement  to  be 
substantially  in  the  form  in  Appendix  E 
of  this  subpart;  providing  that: 

(i)  The  borrower  has  met  each  of  the 
requirements  in  paragraphs  (e)(2)  and 
(e)(4)  of  this  section; 

(ii)  The  proceeds  of  the  private  lender 
notes  are  to  be  used  for  the  construction 
or  purchase  of  the  tangible  plant  and 
materials  and  supplies  to  provide 
telecommunications  services  in 
accordance  with  this  section  and  such 
construction  or  purchase  is  expected  to 
be  completed  not  later  than  4  years  after 
execution  of  such  notes; 

(iii)  The  weighted-average  life  of  the 
private  loan  evidenced  by  the  private 
lender  notes  does  not  exceed  the 
weighted-average  remaining  useful  life 
of  the  assets  being  financed; 

(iv)  The  private  lender  notes  will 
provide  for  substantially  level  debt 
service  or  level  principal  amortization 
over  a  period  of  time  not  less  than  5 
years; 

(v)  All  of  the  assets  financed  by  the 
private  loans  will  be  purchased  or 
otherwise  procured  in  bona  fide  arm's 
length  transactions; 

(vi)  The  proceeds  of  the  private  lender 
notes  will  be  lent  to  a  wholly-owned 
subsidiary  of  the  borrower  pursuant  lo 
terms  and  conditions  agreed  upon  Dy 
the  borrower  and  subsidiary; 

(vii)  The  borrower  will,  whenever 
requested  by  RUS,  provide  RUS  with  a 
copy  of  the  financing  or  guarantee 
agreement  between  the  borrower  and 
the  subsidiary  or  any  similar  or  related 
material  including  security  instruments, 
loan  contracts,  or  notes  issued  by  the 
subsidiary  to  the  borrower; 

(viii)  The  borrower  will  promptly 
report  to  the  Administrator  any  default 
by  the  subsidiary  or  other  actions  that 
impair  or  may  impair  the  subsidiary's 
abiUty  to  repay  its  loans; 


(ix)  The  financing  agreement  with  the 
private  lender  will  provide  that  the 
private  lender  shall  cease  the  advance  of 
funds  upon  receipt  of  written 
notification  from  RUS  that  the  borrower 
is  in  default  imder  the  RUS  loan 
documents; 

(x)  Except  as  provided  in  the 
Govenunent  mortgage,  the  borrower  has 
not  agreed  to  any  restrictions  or 
limitations  on  future  loans  from  RUS; 
and 

(xi)  If  the  private  lender  determines 
that  a  supplemental  mortgage  is 
necessary,  the  borrower  wiU  comply 
with  those  procedures  set  forth  in 
paragraph  (h)  of  this  section  for  the 
preparation,  execution,  and  delivery  of 
a  supplemental  mortgage  and  take  such 
additional  action  as  may  be  required  to 
secure  the  notes  under  the  Government 
mortgage. 

(f)  Borrower  notification.  The 
borrower  shall  notify  RUS  of  its 
intention  to  obtain  an  automatic  lien 
accommodation  under  this  section  by 
providing  the  following: 

(1 )  The  board  resolution  cited  in 
§  1744.55(b)(1)  and  the  opinion  of 
counsel  cited  in  $  1744.5S(b)(2); 

(2)  The  applicable  certification  or 
certifications  required  by  paragraph 
(c)(2);  paragraphs  (d)(5)  and  (d)(6);  or 
paragraphs  (e)(5)  and  (e)(6), 
respectively,  of  this  section,  in 
substantially  the  form  set  forth  in  the 
applicable  appendices  to  this  subpart. 

(g)  RUS  acknowledgment.  Within  5 
business  days  of  receipt  of  the 
completed  certifications  and  any  other 
information  required  under  this  section, 
RUS  will  review  the  information  and 
provide  written  acknowledgment  to  the 
borrower  of  its  qualification  for  an 
automatic  lien  accommodation.  Upon 
receipt  of  the  acknowledgment,  the 
borrower  may  execute  the  private  lender 
notes. 

(h)  Supplemental  mortgage.  If  the 
private  lender  determines  that  a 
supplemental  mortgage  is  required  to 
secure  the  private  lender  notes  on  a  pari 
passu  or  pro-rata  basis  with  all  other 
notes  secured  under  the  Government 
mortgage,  the  private  lender  may 
prepare  the  supplemental  mortgage 
using  the  form  attached  as  Appendix  F 
to  this  subpart  or  the  borrower  may 
request  RUS  to  prepare  such 
supplemental  mortgage  in  accordance 
with  the  following  procedures: 

(1)  The  private  Tender  preparing  the 
supplemental  mortgage  shall  execute 
and  forward  the  completed  document  to 
RUS.  Upon  ascertaining  the  correctness 
of  the  form  and  the  information 
concerning  RUS,  RUS  will  execute  and 
forward  the  supplemental  mortgage  to 
the  borrower. 
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(2)  When  requested  by  the  borrower, 
RUS  will  expeditiously  prepare  the 
supplemental  mortgage,  using  the  form 
in  Appendix  F  to  this  subpart,  upon 
submission  by  the  private  lender  of: 

(i)  The  name  of  the  private  lender; 

(ii)  The  Property  Schedule  for 
inclusion  as  supplemental  mortgage 
Schedule  B,  containing  legally  sufficient 
description  of  all  real  property  owned 
by  the  borrower;  and 

(iii)  The  amount  of  the  private  lender 
note. 

(3)  The  private  lender  is  responsible 
for  ensuring  that  the  supplemental 
mortgage  has  been  executed  by  all 
parties  and  is  a  valid  and  binding 
instrument  enforceable  in  accordance 
with  its  terms,  and  recorded  and  filed  in 
accordance  with  applicable  law.  If  the 
private  lender  determines  that 
additional  security  instnunents  or  other 
documents  are  required  or  that  RUS 
must  take  additional  actions  to  secure 
the  private  lender  notes  under  the 
mortgage,  the  private  lender  shall  follow 
the  procedures  set  forth  in  §§  1744.40  or 
1744.50,  as  appropriate.  When 
processing  of  the  supplemental 
mortgage  has  been  completed  to  the 
satisfaction  of  the  private  lender,  the 


borrower  shall  provide  RUS  *ith  the 
following: 

(i)  A  fully  executed  counterpart  of  the 
supplemental  mortgage,  including  all 
signatures,  seals,  and 
acknowledgements;  and  • 

(ii)  Copies  of  all  opinions  rendered  by 
borrower's  counsel  to  the  private  lender. 

(i)  Other  approvals.  (1 )  The  borrower 
is  responsible  for  meeting  all 
requirements  necessary  to  issue  private 
lender  notes  and  to  accommodate  the 
lien  of  the  Govenunent  mortgage  to 
secure  the  private  lender  notes 
including,  but  not  limited  to,  those  of 
the  private  lender,  of  any  other 
mortgagees  secured  under  the  existing 
RUS  mortgage,  and  of  any  governmental 
entities  with  jurisdiction  over  the 
issuance  of  notes  or  the  execution  and 
delivery  of  the  supplemental  mortgage. 

(2)  To  the  extent  that  the  borrower's 
existing  mortgage  requires  RUS 
approval  before  the  borrower  can  make 
an  investment  in  an  affiliated  company, 
approval  is  hereby  given  for  all 
investments  made  in  affiliated 
companies  with  the  proceeds  of  private 
lender  notes  qualif>'ing  for  an  automatic 
hen  accommodation  under  paragraph 
(e)  of  this  section.  Any  reference  to  an 
approval  by  RUS  under  the  mortgage 


shall  apply  only  to  the  rights  of  RUS 
and  not  to  any  other  party. 

5.  Re\nse  newlv  redesignated 

§  1744.50(a)(3),  to  read  as  follows: 

$1744,50    Non-Act  purpoMt, 

(a)"   •   • 

(3)  Approval  of  the  request  is  in  the 
interests  of  the  Govenmient  with  respect 
to  the  financial  soundness  of  the 
borrower  and  other  matters,  such  as 
assuring  that  the  borrower's  system  is 
constructed  cost-effectively  using  sound 
engineering  practices. 
•        •        •        *        • 

6.  In  newly  redesignated  §  1744.55, 
revise  paragraph  (a),  remove  paragraph 
(b)(5),  and  redesignate  paragraph  (b)(6) 
as  paragraph  (b)(5),  to  read  as  follows: 

§1744.55    AppticMion  procadurM. 

(a)  Requests  for  information  regarding 
applications  for  lien  accommodations  or 
subordination  under  this  part  should  be 
addressed  to  the  Assistant 
Administrator.  Telecommunications 
Program.  Rural  Utilities  Service, 
Washington,  DC  20250-1590, 
"         •         •         •         ♦ 

7.  Appendices  A,  B,  C,  D.  E.  and  F  are 
added  to  subpart  B  to  read  as  follows: 

BUMO  COOe  3410-.IS-P 
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Appendix  A  to  Subpart  B  of  Part  1744 — Statemeht,  Certification,  and  Agreement  of  President  of  Board  of  Directors 
Regarding  Refinancing  and  Refunding  Notes  Pursuant  to  7  CFR  1744.30(c) 


I 
Borrower') 


(Name  of  President') 


am  President  of. 


rName  of 


(the  "borrower").  The  borrower  proposes  to  issue  notes  (the 

"private  lender  notes"),  to  be  dated  on  or  about and  delivered  to 

rName  of  Private  Lender)  (the  "private  lender").  I  am  duly  authorized  to  make 


and  enter  into  the  following  statements,  certifications,  and  agreements  for  the  purpose  of 
inducing  the  United  States  of  America  (the  "government"),  to  give  automatic  approval  to 
the  issuance  of  the  private  lender  notes  pursuant  to  7  CFR  1744.30(c). 

(a)  The  private  lender: 

is  a  mortgagee  under  the  existing  mortgage  securing  the  government's  loan  to 

the  borrower  (the  "government  mortgage");  or 
is  not  a  mortgagee  under  the  government  mortgage  and  the  borrower  has 

executed  the  attached  form  of  supplemental  mortgage  as  provided  in  7  CFR 

1744.30(h). 

(b)  I  hereby  certify  that  all  other  requirements  of  7  CFR  1744.30(c)  are  met;  said 
requirements  being  as  follows: 

(1)  No  default  has  occurred  and  is  continuing  under  the  government  mortgage; 

(2)  The  principal  amount  of  such  refinancing  or  refimding  notes,  which  is 

dollars,  will  not  be  greater  than  105  percent  of  the  then  outstanding  principal 
balance  of  the  notes  being  refinanced  or  refunded;  such  outstanding  principal 
balance  being dollars; 

(3)  The  weighted-average  life  of  the  private  loan  evidenced  by  the  private  lender  notes, 

which  is years,  will  not  exceed  the  weighted-average  remaining  life  of  the 

notes  being  refinanced  or  refunded,  which  is years; 

(4)  Except  as  provided  in  the  government  mortgage,  the  borrower  has  not  agreed  to  any 
restrictions  or  limitations  on  future  loans  from  the  Rural  Utilities  Service  (RUS); 
and 

(5)  This  certificate  is  being  delivered  to  RUS  at  least  10  business  days  before  the 
private  lender  notes  are  to  be  executed. 

(c)  The  borrower  agrees  that  the  private  lender  notes  will  provide  for  substantially  level 
debt  service  or  level  principal  amortization  over  a  period  of  time  not  less  than  5  years. 

(d)  All  terms  not  defined  herein  shall  have  the  meaning  set  forth  in  7  CFR  1744,  subpart  B. 


Signed 


Date 


Name 
Name  and  Address  of  Borrower: 
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Appendix  B  to  Subpart  B  of  Part  1744 — Certification  of  Independent  Certified  Public  Accountant  Regarding  Notes 

To  Be  Issued  Pursuant  to  7  CFR  1744.30(c) 

I/We,     (TNlame  of  Independent  Certified  Public  Accountant^    .  hereby  certify  the 
following  with  respect  to  the  note  or  notes  (the  "private  lender  notes")  to  be  issued  by 

(Name  of  Borrower)        ("the  borrower")  on  or  about     (Date  private  lender  notes  are 
to  be  Signed)    .  evidencing  a  total  loan  principal  of dollars: 

(a)  The  borrower  has  achieved  a  TIER  of  not  less  than  1.5  and  a  DSC  of  not  less  than  1.25 
for  each  of  the  borrower's  2  fiscal  years  immediately  preceding  the  issuance  of  the 
private  lender  notes.  The  TIER  and  DSC  ratios  achieved  are  as  follows: 


Year 


HER 


DSC 


(b)  The  borrower's  equity  percentage,  as  of  the  most  recent  fiscal  year-end,  was  not  less 
than  25  percent: 


Year 


Total 
Equity 


Signed 


Date 


Name  and  address  of  CPA  Firm: 


All  terms  not  defined  herein  shall  have  the  meaning  set  forth  in  7  CFR  1744,  Subpart  B. 
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Appendix  C  to  Subpart  B  of  Part  1744— SUtement,  Certification,  and  Agreement  of  President  of  Board  of  Directors 
Regarding  Notes  to  be  Issued  Pursuant  to  7  CFR  1744.30(d) 


I 


(Name  of  President) 


,  am  President  of 


(Name  of  Borrower)  (the 


"borrower").  The  borrower  proposes  to  issue  notes  (the  "private  lender  notes"),  to  be  dated  on  or 

about and  delivered  to (Name  of  Private  Lender) (the  "private 

lender").  I  am  duly  authorized  to  make  and  enter  into  the  following  statements,  certifications,  and 
agreements  for  the  purpose  of  inducmg  the  United  States  of  America  (the  "government"),  to  give 
automatic  approval  to  the  issuance  of  the  private  lender  notes  pursuant  to  7  CFR  1744.30(d). 

(a)  The  private  lender; 

is  a  mortgagee  under  the  existing  mortgage  securing  the  government's  loan  to  the 

borrower  (the  "government  mortgage");  or 
is  not  a  mortgagee  under  the  government  mortgage  and  the  borrower  has  executed  the 

attached  form  of  supplemental  mortgage  as  provided  in  7  CFR  1744.30(h). 

(b)  1  have  reviewed  the  certificate  of  the  independent  certified  public  accountant  also  being 
delivered  to  the  government  in  coimection  with  the  private  lender  notes  to  be  issued  pursuant  to 
7  CFR  1 744.30(d)  and  concur  with  the  conclusions  expressed  therein. 

(c)  I  hereby  certify  that  all  other  requirements  of  7  CFR  1 744.30(d)  are  met  as  follows: 

(1)  The  ratio  of  the  borrower's  net  plant  to  its  total  long-term  debt  at  the  end  of  any  calendar 

month  ending  not  more  than  90  days  prior  to  execution  of  the  private  lender  notes  is , 

which  is  not  less  than  1 .2,  on  a  pro-forma  basis,  after  taking  into  account  the  effect  of  the 
private  lender  notes  on  the  total  long-term  debt  of  the  borrower; 

(2)  No  default  has  occurred  and  is  continuing  under  the  government  mortgage; 

(3)  The  weighted-average  life  of  the  private  loan  evidenced  by  the  private  lender  notes,  which 

's years,  does  not  exceed  the  weighted-average  remaining  useful  lives  of  the  assets 

being  financed,  which  is years; 

(4)  Except  as  provided  in  the  Government  mortgage,  the  borrower  has  not  agreed  to  any 
restrictions  or  limitations  on  future  loans  from  the  Rural  Utilities  Service  (RUS);  and 

(5)  This  certificate  is  being  delivered  to  RUS  at  least  10  business  days  before  the  private  lender 
notes  are  to  be  executed. 

(d)  The  borrower  agrees  that: 

(1)  The  proceeds  of  the  private  lender  notes  are  to  be  used  for  the  construction  or  purchase  of 
the  plant  and  materials  and  supplies  to  provide  telecommunications  services  in  accordance 
with  7  CFR  1744.30  and  such  construction  or  purchase  is  expected  to  be  completed  not 
later  than  4  years  after  execution  of  such  notes; 

(2)  The  private  lender  notes  will  provide  for  substantially  level  debt  service  or  level  principal 
amortization  over  a  period  of  time  not  less  than  5  years; 

(3)  All  of  the  assets  financed  by  the  private  lender  notes  will  be  purchased  or  otherwise 
procured  in  bona  fide  arm's  length  transactions;  and 

(4)  The  financing  agreement  with  the  private  lender  will  provide  that  the  private  lender  shall 
cease  the  advance  of  funds  upon  receipt  of  written  notification  from  RUS  that  the  borrower 
is  m  default  under  the  RUS  loan  documents. 

(e)  All  terms  not  defined  herein  shall  have  the  meaning  set  forth  in  7  CFR  1744,  Subpart  B. 


Signed 


Date 


Name 
Name  and  Address  of  Borrower: 
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Appendix  D  to  Subpart  B  of  Part  1744 — Certification  of  Independent  Certified  Public  Accountant  Regarding  Note* 

To  Be  Issued  Pursuant  to  7  CFR  1744.30 

I/We,     (Name  of  Independent  Certified  Public  Accountant)    .  hereby  certify  the 
following  with  respect  to  the  note  or  notes  (the  "private  lender  notes")  to  be  issued  by 

(Name  of  Borrowerl        ("the  borrower")  on  or  about     (Date  private  lender  notes  are 
to  be  Signed)    .  evidencing  a  total  loan  principal  of dollars: 

(a)  The  borrower  has  achieved  a  TIER  of  not  less  than  2.5  and  a  DSC  of  not  less  than  1.5 
for  each  of  the  borrower's  2  fiscal  years  immediately  preceding  the  issuance  of  the 
private  lender  notes.  The  TIER  and  DSC  ratios  achieved  are  as  follows: 


Year 


HIE 


DSC 


(b)  The  borrower's  equity  percentage,  as  of  the  most  recent  fiscal  year-end,  was  not  less 
than  45  percent. 


Year 


Total 
Equity 


Signed 


Date 


Name  and  address  of  CPA  Firm: 


All  terms  not  defined  herein  shall  have  the  meaning  set  forth  in  7  CFR  1744,  Subpart  B. 


69958 


Federal  Regiater/Vol.  64.  No.  240 / Wednesday,  December  15,  1999 /Proposed  Rules 


Appendix  E  to  Subpart  B  of  Part  1744 — Statement,  Certification,  and  Agreement  of  President  of  Board  of  Directors 
Regarding  Notes  To  Be  Issued  Pursuant  to  7  CFR  1744.30(e) 


I 


fName  of  Presidents 


,  am  President  of. 


(Name 


of  Borrower) (the  "borrower").  The  borrower  proposes  to  issue  notes  (the 

"private  lender  notes"),  to  be  dated  on  or  about . and  delivered  to 


(Name  of  Private  Lender) 


.  (the  "private  lender").  I  am  duly  authorized  to  make 


and  enter  into  the  following  statements,  certifications,  and  agreements  for  the  purpose  of 
inducing  the  United  States  of  America  (the  "government"),  to  give  automatic  approval  to 
the  issuance  of  the  private  lender  notes  pursuant  to  7  CFR  1744.30(e). 

(a)  The  private  lender: 

is  a  mortgagee  under  the  existing  mortgage  securing  the  government's  loan  to 

the  borrower  (the  "government  mortgage");  or 
is  not  a  mortgagee  under  the  government  mortgage  and  the  borrower  has 

executed  the  attached  form  of  supplemental  mortgage  as  provided  in  7  CFR 

1744.30(h). 

(b)  I  have  reviewed  the  certificate  of  the  independent  certified  public  accountant  also  being 
delivered  to  the  government  in  connection  with  private  lender  notes  to  be  issued 
pursuant  to  said  §  1744.30(e)  and  concur  with  the  conclusions  expressed  therein. 

(c)  I  hereby  certify  that  all  other  requirements  of  7  CFR  1744.30(e)  are  met;  said 
requirements  being  as  follows: 

(1)  The  ratio  of  the  borrower's  net  plant  to  its  total  long-term  debt  at  the  end  of  any 
calendar  month  ending  not  more  than  90  days  prior  to  execution  of  the  private 

lender  notes  is ,  which  is  not  less  than  1.6,  on  a  pro-forma  basis,  after  taking 

into  account  the  effect  of  the  private  lender  notes  on  the  total  long-term  debt  of  the 
borrower; 

(2)  No  default  has  occurred  and  is  continuing  under  the  government  mortgage; 

(3)  The  weighted-average  life  of  the  private  loan  evidenced  by  the  private  lender  notes, 

which  is years,  does  not  exceed  the  weighted-average  remaining  useful  lives 

of  the  assets  being  fmanced,  which  is years; 

(4)  Except  as  provided  in  the  government  mortgage,  the  borrower  has  not  agreed  to  any 
restrictions  or  limitations  on  future  loans  from  the  Rural  Utilities  Service  "RUS"; 
and 

(5)  This  certificate  is  being  delivered  to  RUS  at  least  10  business  days  before  the 
private  lender  note  or  notes  arc  to  be  executed. 

(d)  The  borrower  agrees  that: 

(1)  The  proceeds  of  the  private  lender  notes  are  to  be  used  for  the  construction  or 
purchase  of  the  tangible  plant  and  materials  and  supplies  to  provide 
telecommunications  services  in  accordance  with  7  CFR  1744.30  and  such 
construction  or  purchase  is  expected  to  be  completed  not  later  than  4  years  after 
execution  of  such  notes; 

(2)  The  private  lender  notes  will  provide  for  substantially  level  debt  service  or  level 
principal  amortization  over  a  period  of  time  not  less  than  5  years; 
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(3)  All  of  the  assets  financed  by  the  private  lender  notes  will  be  purchased  or  otherwise 
procured  in  bona  fide  arm's  length  transactions; 

(4)  The  proceeds  of  the  private  lender  notes  will  be  lent  to,      (Name  of  Subsidiary) 

a  wholly-owned  subsidiary  of  the  borrower  pursuant  to  terms  and  conditions  agreed 
upon  by  the  borrower  and  subsidiary; 

(5)  The  borrower  will,  whenever  requested  by  RUS,  provide  RUS  with  a  copy  of  the 
financing  or  guarantee  agreement  between  the  borrower  and  the  subsidiary  or  any 
similar  or  related  material  including  security  instruments,  loan  contracts,  or  notes 
issued  by  the  subsidiary  to  the  borrower; 

(6)  The  borrower  will  promptly  report  to  RUS  any  default  by  the  subsidiary  or  other 
actions  that  impair  or  may  impair  the  subsidiary's  ability  to  repay  its  private  loans; 
and 

(7)  The  financing  agreement  with  the  private  lender  will  provide  that  the  private  lender 
shall  cease  the  advance  of  fimds  upon  receipt  of  written  notification  from  RUS  that 
the  borrower  is  in  default  under  the  RUS  loan  documents. 

(e)  All  terms  not  defined  herein  shall  have  the  meaning  set  forth  in  7  CFR  1744,  Subpart  B. 


Signed 


Name 


Date 
Name  and  Address  of  Borrower: 
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Appendix  F  to  Subpart  B  of  Part  1744— Form  of  Supplemental  Mortgage 

Supplemental  Mortgage  and  Secur.ty  Agreement,  dated  as  of        

sometimes  called  this  "Supplemental  Mortgage")  is  made  by  and  among 


(hereinafter 


corporation  existing  under  the  laws  of  the  State  of  _ 


.  (hereinafter  called  the  "Mortgagor"),  a 
,  and  the 


UNITED  STATES  OF  AMERICA  acting  by  and  through  the  Administrator  of  the  Rural  Utilities 
Service  (hereinafter  called  the  "Government"), 

(Supplemental  Lender*)  (hereinafter  called 

existing  under  the  laws  of  

Govenmient  and 


.).a. 


and  is  intend  to  confer  rights  and  benefits  on  both  the 
and 


in  accordance  with  this  Supplemental  Mortgage  and 


the  Original  Mortgage  (hereinafter  defmed)  (the  Government  and  the  Supplemental  Lenders  being 
hereinafter  sometimes  collectively  referred  to  as  the  "Mortgagees"). 


Recitals 


Whereas,  the  Mortgagor,  the  Government  and 


are  parties  to  that  certain  Restated  Mortgage  (the  "Original  Mortgage"  as  identified  in  Schedule  "A"  of  this 
Supplemental  Mortgage)  originally  entered  into  between  the  Mortgagor,  the  Government  acting  by  and 
through  the  Administrator  of  the  Rural  Utilities  Service  (hereinafter  called  "RUS"),  and 
;  and 

Whereas,  the  Original  Mortgage  as  the  same  may  have  been  previously  supplemented, 
amended  or  restated  is  hereinafter  referred  to  as  the  "Existing  Mortgage";  and 

Whereas,  the  Mortgagor  deems  it  necessary  to  borrow  money  for  its  corporate  purposes  and 
to  issue  its  promissory  notes  and  other  debt  obligations  therefor,  and  to  mortgage  and  pledge  its  property 
hereinafter  described  or  mentioned  to  secure  the  payment  of  the  same,  and  to  enter  into  this  'Supplemental 
Mortgage  pursuant  to  which  all  secured  debt  of  the  Mortgagor  hereunder  shall  be  secured  on  parity,  and  to 

*'*'*  - — - «s  »  Mortgagee  and  secured  party  hereunder  and  under  the  Existing 

Mortgage  (the  Supplemental  Mortgage  and  the  Existing  Mortgage,  hereinafter  sometimes  collectively 
referred  to  the  "Mortgage");  and 

Whereas,  aU  of  the  Mortgagor's  Outstanding  Notes  listed  in  Schedule  "A"  hereto  is  secured 
pan  passu  by  the  Existing  Mortgage  for  the  benefit  of  all  of  the  Mortgagees  under  the  Existing  Mortgage; 
and 

Whereas,  by  their  execution  and  delivery  of  this  SupplemenUl  Mortgage  the  parties  hereto 
do  hereby  secure  the  Additional  Notes  listed  in  Schedule  "A"  ((hereinafter  called  the  'Supplemental  Lender 
Notes))  pari  passu  with  the  Outstanding  Notes  under  the  Existing  Mortgage  {and  do  hereby  add 
»s  »  Mortgagee  and  a  secured  party  under  the  Existing  Mortgage);  and 


If  ihe  Existing  Mortgages  already  defines  a  SupplemenUl  Lender,  then  the  supplemental  lender  m  the  present  transattion 
u  10  be  called  the  "Second  SupplemenUl  Lender."  If  the  Rural  Telephone  Bank  is  a  party  to  the  original  Mortgage  then  "Rural 
Telephone  Bank  (hereinafter  called  "the  Bank")"  should  be  added  here  and  the  words  "and  the  Bank"  should  be  added  after  each 
reference  to  the  Government, 
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Whereas,  all  acts  necessary  to  make  this  Supplemental  Mortgage  a  valid  and  binding  legal 
instrument  for  the  security  of  such  notes  and  related  obligations  under  the  terms  of  the  Mortgage,  have  been 
in  all  respects  duly  authorized: 

Now,  Therefore,  This  Supplemental  Mortgage  Witnesseth:  That  to  secure  the  payment  of 
the  principal  of  (and  premium,  if  any)  and  interest  on  all  Notes  issued  hereunder  according  to  their  tenor  and 
effect,  and  the  performance  of  all  provisions  therein  and  herein  contained,  and  in  consideration  of  the 
covenants  herein  contained  and  the  purchase  or  guarantee  of  Notes  by  the  guarantors  or  holders  thereof,  the 
Mortgagor  has  mortgaged,  pledged  and  granted  a  continuing  security  interest  in,  and  by  these  presents  does 
hereby  grant,  bargain,  sell,  alienate,  remise,  release,  convey,  assign,  transfer,  hypothecate,  pledge,  set  over 
and  confirm,  pledge  and  grant  to  the  Mortgagees,  for  the  purposes  hereinafter  expressed,  a  contmuing 
security  interest  in  all  property,  rights,  privileges  and  franchises  of  the  Mortgagor  of  every  kind  and 
description,  real,  personal  or  mixed,  tangible  and  intangible,  of  the  kind  or  nature  specifically  mentioned 
herein  or  any  other  kind  or  nature,  in  accordance  with  the  Existing  Mortgage  owned  or  hereafter  acquired  by 
the  Mortgagor  (by  purchase,  consolidation,  merger,  donation,  construction,  erection  or  in  any  other  way) 
wherever  located,  including  (without  limitation)  all  and  singular  the  followmg: 

A.       all  of  those  fee  and  leasehold  interests  in  real  property  set  forth  in  Schedule  "B"  hereto,  subject  in 
each  case  to  those  matters  set  forth  in  such  Schedule;  and 


all  of  those  fee  and  leasehold  interests  in  real  property  set  forth  in  . 
or  in  any  restatement,  amendment  or  supplement  thereto, 


.  the  Existing  Mortgage 


,  and 


C.       all  of  the  kinds,  types  or  items  of  property,  now  owned  or  hereafter  acquired,  described  as  Mortgaged 
Property  in  the  Existing  Mortgage  or  in  any  restatement,  amendment  to  supplement  thereto  as 
Mortgaged  Property. 

It  is  Further  Agreed  and  Covenanted  That  the  Original  Mortgage,  as  previously  restated, 
amended  or  supplemented,  and  this  Supplement  shall  constitute  one  agreement  and  the  parties  hereto  shall 
be  bound  by  all  of  the  terms  thereof  and,  without  limiting  the  foregoing. 

1.  All  terms  not  defmed  herein  shall  have  the  meaning  given  m  the  Existing  Mortgage. 

2.  The  Supplemental  Lender  Notes  are  "notes"  and  "Additional  Notes"  under  the  terms  of  the  Existing 
Mortgage  and  the  Si^lemental  Mortgage  is  a  supplemental  mortgage  under  the  terms  of  die  Existing 
Mortgage. 

3 .  The  holders  of  the  Supplemental  Lenders  Notes  shall  be  considered  as  a  class,  so  that  m  those  instances 
where  the  Existing  Mortgage  providers  that  the  holders  of  majority  of  the  notes  issued  to  other  Mortgagees, 
voting  as  a  class,  may  approve  certain  actions  or  make  certain  demands,  so  shall  the  holders  of  the 
Supplemental  Lender  Notes  be  considered  to  be  a  class  with  rights  and  audiority  equal  to  those  of  the  holders 
of  notes  issued  to  such  other  Mortgagees. 

4.  The  Maximum  Debt  Limit  for  the  Existing  Mortgage  shall  be  as  set  for*  in  Schedule  "A"  hereto. 

5.  The  [Second]  Supplemental  Lender  shall  immediately  cease  transfer  of  fiinds  covered  by  the  SupplemenUl 
Lender  Notes  if  it  receives  notice  that  RUS  has  determined  that  the  borrower's  fmancial  condition  has 
deteriorated  to  a  level  that  impairs  the  security  or  feasibility  of  the  government's  loans  to  die  borrower. 


In  Wimess  Whereof, 
Mortgagor" 


••  Spaces  are  to  be  provided  for  the  execution  by  all  other  panics,  together  with  the  printed  name  and  office  of  the 
executing  individual  and  the  name  of  the  organization  represented    Each  execution  must  be  acknowledged 
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Sapplcmental  Mortgage  Schedule  A 
Maximnm  Debt  Limit  and  Other  Information 


1.       The  Maximum  Debt  Limit  is  S 


2.       The  Original  Mortgage  as  referred  to  in  the  first  WHEREAS  clause  above  is  more 
particularly  described  as  follows:^ 


3.       The  Outstanding  Notes  referred  to  in  the  fourth  WHEREAS  clause  above  are  more 
particularly  described  as  follows: 


4.       The  Additional  Notes  described  in  the  fifth  WHEREAS  clause  above  are  more 
particularly  described  as  follows: 


Snpplemental  Mortgage  Schedole  B 

Property  Schednle 

The  fee  and  leasehold  interests  in  real  property  referred  to  in  clause  A  of  the 
granting  clause  are  more  particularly  described  as  follows: 

Dated:  November  22.  1999. 
Jilt  Long  Thoni[Man, 

Under  Secretary.  Rural  Development. 

[FR  Doc.  99-31367  Filed  12-14-99;  8:45  am] 

BHUNG  COOE  UIO-IS-C 


DEPARTMENT  OF  ENERGY 

10  CFR  Parts  960  and  963 

[Docket  No.  RW-RM-99-963] 
RIN  1901-AA72 

Office  Of  Civilian  Radioactive  Waste 
Management;  General  Guidelines  for 
the  Recommendation  of  Sites  for 
Nuclear  Waste  Repositories;  Yucca 
Mountain  Site  Suitability  Guidelines 

agency:  Office  of  Civilian  Radioactive 
Waste  Management  (OCRWM).  U.S. 
Department  of  Energy  (DOE). 
ACTION:  Proposed  rule;  Announcement 
of  public  hearings. 

summary:  On  November  30. 1999,  the 
U.S.  Department  of  Energy  (DOE) 
published  a  Supplemental  Notice  of 
Proposed  Rulemaking  to  amend  the 
general  guidelines  for  evaluating  the 
suitability  of  Yucca  Moimtain.  Nevada 
as  a  site  for  development  of  a  nuclear 
waste  repository  (64  FR  67054).  That 
notice  established  a  7S-day  public 
comment  period  ending  February  14, 
2000.  and  announced  that  DOE  would 
hold  two  public  hearings  on  the 
proposal.  This  notice  announces  the 
dates,  times  and  locations  of  these 
public  hearings  and  an  alternative 
contact  person  for  the  proposed 
rulemaking. 

DATES:  Written  comments  must  l>e 
received  by  February  14,  2000.  DOE  will 
consider  comments  after  February  14, 
2000.  to  the  extent  practicable.  DOE 
requests  one  copy  of  the  written 
comments. 

Public  bearings  have  been  scheduled 
for  the  following  dates  and  locations: 

1.  January  18,  2000,  from  11;00  a.m.  to 
2  p.m.  and  6  p.m.  to  10  p.m., 
Terrible's  Lakeside  Casino,  5870 
South  Homestead  Road,  Pahrump, 
Nevada  89048. 

2.  January  19,  2000.  from  11:00  a.m.  to 
2  p.m.  and  6  p.m.  to  10  p.m.. 
University  of  Nevada-Las  Vegas, 
Marjorie  Barrick  Museum  of  Natural 
History  Auditorium,  4505  Maryland 
Parkway,  Las  Vegas,  Nevada  89154. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dr.  William  J.  Boyle  or 
Dr.  Jane  Summerson,  U.S.  Department 
of  Energy,  Yucca  Mountain  Site 
Characterization  Office,  P.O.  Box  98608, 
Las  Vegas,  Nevada  89193-8608,  or 
provided  by  electronic  mail  to 
30CFB963@notes.yi7ip.gov,  or  by 
Facsimile  at  1-800-967-0739. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  J.  Boyle  or  Dr.  Jane  Summerson, 
U.S.  Department  of  Energy.  Yucca 
Mountain  Site  Characterization  Office. 
P.O.  Box  98608,  Las  Vegas.  Nevada 
89193-8608,  Telephone  1-800-967- 
3477. 


SUPPLEMENTARY  INFORMATKIN:  To 

schedule  a  time  to  provide  oral 
comments  during  the  bearings,  please 
call  Dr.  Summerson  at  1-800-967-3477. 
Persons  wishing  to  provide  oral 
comments  who  have  not  registered  in 
advance  may  register  at  the  hearings.  Dr. 
Summerson  is  edso  being  included  as  an 
alternative  contact  person  for  this 
proposed  rule  and  can  be  reached  at  the 
address  and  phone  number  listed  above. 

Issued  in  Washington.  D.C.  on  Decemtjer  8. 
1999. 

Lake  H.  Barrett, 

Deputy  Director,  Office  of  Civilian 
Radioactive  Waste  Management. 
(PR  Doc.  99-32412  Filed  12-14-99;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  202,  205, 213,  226,  and 
230 

[Regulation*  B,  E,  M.  Z,  and  DO;  Docket 
No».  R-104a,  R-1041,  R-104^  R-1043,  and 
R-1044] 

Equal  Credit  Opportunity;  Electronic 
Fund  Transfers:  Consumer  Leasing; 
Trutti  in  Lending;  Trutti  in  Savings 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comments;^ 
reopening  and  extension  of  comment 
period. 

SUMMARY:  On  September  14. 1999.  the 
Board  published  for  public  comment 
revised  proposals  that  would  permit 
electronic  delivery  of  federally 
mandated  disclosures  under  five 
consumer  protection  regulations:  B 
(Equal  Credit  Opportunity),  E 
(Electronic  Fund  Transfers),  M 
(Consumer  Leasing),  Z  (Truth  in 
Lending),  and  DD  (Truth  in  Savings). 
The  Board  is  reopening  and  extending 
the  comment  period  in  order  to  obtain 
additional  comments  from  individual 
consumers,  primarily  by  conducting 
focus  group  interviews. 
DATES:  Comments  must  be  received  by 
March  3.  2000. 

ADDRESSES:  Comments  may  be  mailed  to 
Jennifer  J.  Johnson.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.  Washington.  DC  20551. 
Comments  should  refer  to  Docket  No. 
R-1040  for  Regulation  B.  Docket  No.  R- 

1041  for  Regulation  E.  Docket  No.  R- 

1042  for  Regulation  M,  Docket  No.  R- 

1043  for  Regulation  Z,  and  Docket  No. 
R-1044  for  Regulation  DD.  Comments 
addressed  to  Ms.  Johnson  may  also  be 
deUvered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m. 


weekdays,  and  to  the  security  control 
room  at  all  other  times.  The  mail  room 
and  the  security  control  room,  both  in 
the  Board's  Eccles  Building,  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street.  NW.  Comments 
may  be  inspected  in  room  MP-500  of 
the  Board's  Martin  Building,  between 
9:00  a.m.  and  5:00  p.m..  pursuant  to  the 
Board's  Rules  Regarding  the  Availabiliti,' 
of  Information.  1 2  CFR  Part  261 . 

FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  E.  Taylor,  Counsel,  or  Michael  L. 
Hentrel.  Staff  Attorney,  Division  of 
Consumer  and  Community  Affairs. 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412.  Users  of  Telecommunications 
Device  for  the  Deaf  (TDD)  only,  contact 
Diane  Jenkins  at  (202)  452-3544. 

SUPPLEMENTARY  MFORMATWN:  On 

September  14,  1999,  the  Board 
published  proposed  amendments  to 
permit  electronic  delivery  of  federally 
mandated  disclosures  under  Regulations 
B  (Equal  Credit  Opportunity),  64  FR 
49688;  E  (Electronic  Fund  transfers),  64 
FR  49699;  M  (Consumer  Leasing),  64  FR 
49713;  Z  (Truth  in  Lending).  64  FR 
49722;  and  DD  (Truth  in  Savings).  64  FR 
49740.  The  comment  period  closed  on 
November  15.  1999.  See  the  extension  of 
comment  period  published  October  25. 
1999  (64  FR  57409.) 

The  Board  is  reopening  and  extending 
the  comment  period  imtil  March  3. 
2000,  in  order  to  obtain  views  from 
individual  consumers  through  focus 
group  interviews.  The  Board  plans  to 
invite  consumers  who  have  conducted 
financial  transactions  using  the  Internet 
or  a  home-banking  program,  or  who 
would  consider  doing  so  in  the  near 
future,  to  comment  on  the  effectiveness 
of  proposed  model  forms  for  obtaining 
consumers'  agreement  to  the  electronic 
delivery  of  disclosures.  Although  the 
comment  period  is  being  extended 
primarily  for  the  purpose  of  conducting 
these  focus  groups,  other  members  of 
the  public  may  also  submit  comments 
during  this  period  but  they  are 
encouraged  to  submit  them  as  soon  as 
possible.  Final  action  on  the  proposals 
is  expected  in  March,  shortly  after  the 
close  of  the  public  comment  period. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Governors  of  the  Federal  Reserve 
System.  Decemljer  8.  1999. 
lennifer  |.  Johnson, 
Secretary  of  the  Board. 

(FR  Doc.  99-32303  Filed  12-14-99;  8:45  ami 
BUMQ  CODE  6>10-«I-P 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  120 

Notice  of  Public  Hearing  on  Propoaad 
Regulatory  Changes  to  Business  Loan 
Program 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  public  hearing. 

summary:  On  November  8,  1999.  the 
U.S.  Small  Business  Administration 
(SBA)  published  a  proposed  rule  in  the 
Federal  Register  (64  FR  6073S)  that 
would  amend  the  regulations  governing 
Certified  Development  Companies 
("CDOi"). 

SBA  will  hold  a  public  hearing  to 
provide  the  public  an  opportunity  to 
comment  orally  on  the  proposed  rule. 
Individuals  wishing  lo  make  a 
presentation  must  register  as  a  speaker. 
Presentations  will  be  limited  to  10 
minutes  although  this  period  may  be 
shortened  or  lengthened  to 
accommodate  all  individuals  registering 
to  speak.  Written  copies  of  the 
presentation  may  be  submitted  for  the 
record.  Members  of  the  hearing  panel 
may  ask  questions  of  the  speaker,  but 
speakers  will  not  be  allowed  to  question 
each  other. 

dates:  SBA  will  hold  a  public  hearing 
on  January  7.  2000,  from  10  a.m.  to  1:30 
p.m. 

AOOflESSES:  The  hearing  will  be  held  in 
the  8th  Floor  Eisenhower  Conference 
Room  of  the  U.S.  Small  Business 
Administration,  located  at  409  Third 
Street.  SVV..  Washington.  DC. 

ton  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Gail  H.  Hepler, 
202-205-7530 

Speaker  Registration:  Sandy  Johnston, 
202-205-7528 

If  you  vrish  to  make  a  presentation, 
please  submit  your  name  and  the  name 
of  your  organization  to  Sandy  Johnston 
by  January  5,  2000. 

Dated:  EJecember  9.  1999, 
|u»  Paligrare  Butler. 

Associate  Administrator  for  Financial 

Assistance. 

IFR  Doc.  99-32308  Filed  12-14-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-228-AD] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  747  and  767  Series  Airplanes 
Powered  by  General  Electric  Model 
CF6-80C2  Series  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersediu«  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  and  767  series 
airplanes,  that  currently  requires 
revising  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  prohibit  the  use 
of  certain  fuels:  and  either  replacing  an 
existing  placard  with  a  new  placard,  or 
replacing  all  dribble  flow  fuel  nozzles 
(DFFN)  with  standard  fuel  nozzles, 
which  terminates  the  requirements  for 
the  new  placard  and  AFM  revision.  This 
action  would  continue  these 
requirements  and  add  identical 
requirements  applicable  to  airplanes  on 
which  standard  fuel  nozzles  are  not 
installed.  This  proposal  is  prompted  by 
a  report  of  an  engine  flameout  due  to 
use  of  JP-4  or  Jet  B  fuel  during 
certification  testing  on  an  engine  with 
DFFN's  installed.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  such  engine  flameouts  and 
consequent  engine  shutdown. 
DATES:  Comgients  must  be  received  by 
January  31,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
228-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattie,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dionne  M.  Stanley,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate.  Seattie 


Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2250; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-228-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-228-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  April  9,  1998,  the  FAA  issued  AD 
98-08-23,  amendment  39-10472  (63  FR 
18817,  April  16, 1998),  applicable  to 
certain  Boeing  Model  747  and  767  series 
airplanes  powered  by  General  Electric 
(GE)  Model  CF6-80C2  series  engines,  to 
require  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
prohibit  the  use  of  certain  fuels:  and 
either  replacing  an  existing  placard  with 
a  new  placard,  or  replacing  all  dribble 
flow  fuel  nozzles  (DFFN)  with  standard 
fuel  nozzles,  which  terminates  the 
requirements  for  the  new  placard  and 
AFM  revision.  That  action  was 
prompted  by  a  report  of  an  engine 
flameout  due  to  use  of  JP— 4  or  Jet  B  fuel 
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during  certification  testing  on  an  engine 
with  DFFN's  installed.  The 
requirements  of  that  AD  are  intended  to 
prevent  such  engine  flameouts  and 
consequent  engine  shutdown. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD.  GE  has 
designed  two  new  DFFN's  to  address  in- 
service  problems  with  the  fuel  nozzle 
heat  shield  attachment.  The  heat  shield 
improvement  is  necessary  to  minimize 
the  potential  for  a  combustor  bum- 
through  event.  However,  the  new  heat 
shield  design  does  not  address  the 
design  issue  associated  with  the  wide 
cut  fuel  restrictions  required  by  AD  98- 
08-23.  Therefore,  airplanes  equipped 
with  the  new  DFFN's  would  still  be 
subject  to  the  unsafe  condition 
addressed  in  AD  98-08-23. 

However,  because  the  part  numbers  of 
these  new  GE  DFFN's  are  not  specified 
in  Boeing  Alert  Service  Bulletin  747- 
11A2052.  or  Boeing  Alert  Service 
Bulletin  767-1 1A0031.  both  dated 
September  11. 1997  (which  were  listed 
in  AD  98-08-23  as  appropriate  sources 
of  service  information),  operators  having 
airplanes  with  the  new  DFFN's  installed 
would  not  be  required  to  comply  with 
AD  98-08-23.  Therefore,  a  fleet-vride 
wide  cut  fuel  restriction,  similar  to  that 
required  by  AD  98-08-23.  is  included 
in  the  design  approval  of  the  new  GE 
DFFN's. 

The  FAA  has  determined,  however, 
that  if  an  operator  obtains  the  new  GE 
DFFN's  through  a  source  other  than  the 
airplane  or  engine  manufacturer,  there 
is  no  way  to  ensure  that  the  operator 
would  comply  with  the  wide  cut  fuel 
restriction  for  all  airplanes  in  its  fleet. 
Therefore,  to  ensure  that  the  fuel 
restriction  applies  to  all  affected 
airplanes,  the  FAA  finds  that  additional 
rulemaking  action  is  required.  This 
proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
11A2052,  Revision  1,  dated  August  5, 
1999  (for  Model  747  series  airplanes); 
and  Boeing  Alert  Service  Bulletin  767- 
11A0031,  Revision  1,  dated  August  12, 
1999  (for  Model  767  series  airplanes). 
The  alert  service  bulletins  describe 
procedures  for  replacing  the  existing 
placard  on  the  door  of  the  fueling 
control  panel  with  a  new  placard  that 
prohibits  the  use  of  JF-4  and  Jet  B  fuels 
(wide  cut  fuels).  Additionally,  the  alert 
service  bulletins  describe  procedures  for 
removing  any  DFFN's,  including  the 
new  DFFN's,  and  replacing  them  with 


standard  fuel  nozzles,  which  eliminates 
the  need  for  the  new  placard. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  98-08-23  to  continue  to 
require  revisions  to  the  FAA-approved 
AFM  to  prohibit  the  use  of  wide  cut 
fuels.  This  action  also  would  continue 
to  require  either  replacement  of  the 
existing  placard  on  the  door  of  the 
fueling  control  panel  with  a  new 
placard,  or  replacement  of  all  DFFN's 
with  standard  fuel  nozzles  (the  latter 
option  terminates  the  requirements  for 
an  AFM  revision  and  a  new  placard). 
The  replacements  would  be  required  to 
be  accomplished  in  accordance  with  the 
applicable  alert  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Alert  Service 
Bulletins  and  Proposed  Rule 

Operators  should  note  that,  although 
the  alert  service  bulletins  only  apply  to 
airplanes  on  which  DFFN's  are 
installed,  this  proposed  AD  would 
apply  to  any  airplane  that  does  not  have 
certain  fuel  nozzles  installed.  The  FAA 
has  determined  that,  because  GE  is 
continuing  to  design  and  certify  new 
DFFN's,  it  is  necessary  to  identify  the 
part  numbers  of  acceptable  standard 
fuel  nozzles  rather  than  the  part 
numbers  of  DFFN's  to  preclude  the  need 
for  future  rulemaking. 

Explanation  of  Changes  Made  to  the 
Requirements  of  AD  98-08-23 

Operators  should  note  that  paragraphs 
(a)  and  (b)  of  AD  98-06-23  have  not 
been  restated  in  this  proposal.  Those 
paragraphs  in  AD  98-08-23  restate  the 
requiremenu  of  AD  97-22-04, 
amendment  39-10175  (62  FR  55728, 
October  28,  1997),  and  require,  for  all 
airplanes  with  DFFN's  installed, 
revising  the  FAA-approved  AFM  to 
prohibit  the  use  of  certain  fuels:  and 
either  replacing  an  existing  placard  with 
a  new  placard,  or  replacing  all  DFFN 
with  standard  fuel  nozzles.  AD  98-08- 
23  required  the  same  actions,  but  made 
those  requirements  applicable  to  all 
airplanes  in  an  operator's  fleet  if  a  DFFN 
was  installed  on  any  airplane  in  that 
operator's  fleet.  The  FAA  finds  that  the 
original  requirements  of  AD  97-22-04 
are  implicit  in  the  requirements 
introduced  by  AD  98-08-23.  Because 
the  compliance  time  for  the 
requirements  of  AD  98-08-23  has 
already  passed,  it  is  unnecessary  to 


restate  the  requirements  of  AD  97-22- 
04. 

The  FAA  also  has  incorporated 
previously  approved  alternative 
methods  of  compliance  to  AD  98-08-23. 
Paragraph  (a)  of  this  proposed  AD 
references  Boeing  Alert  Service  Bulletin 
747-nA2052.  Revision  1.  dated  August 
5. 1999  (for  Model  747  series  airplanes), 
or  Boeing  Alert  Service  Bulletin  767- 
11A0031.  Revision  1.  dated  August  12. 
1999  (for  Model  767  series  airplanes),  as 
applicable,  as  appropriate  sources  of 
service  information. 

In  addition,  to  clarify  which  DFFN 
part  numbers  were  subject  to  the 
existing  AD.  paragraph  (a)  of  this  AD 
has  been  revised  to  specify  the  part 
numbers  of  DFFN's  for  which  that 
paragraph  is  applicable. 

Cost  Impact 

There  are  approximately  430 
airplanes  of  the  afiected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
115  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  AFM  revision  that  is  currentiy 
required  by  AD  98-08-23.  and  retained 
in  this  proposed  AD,  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  S6.900,  or  $60  per 
airplane. 

'The  placard  replacement  that  is 
currently  required  by  AD  98-08-23,  and 
retained  in  this  proposed  AD,  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  S60  per  work  hour.  Required  parts 
cost  approximately  $12  per  airplane 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $8,280.  or 
S72  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above.  I 
certify  tliat  this  proposed  regulation  (1 ) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket, 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADOflESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10e(g).  40113,  44701. 

$39.13    [Anwratad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10472  (63  FR 
18817.  April  16. 1998),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  99-NM-228-AD.  Supersedes 
AD  98-06-23,  Ajnendmenl  39-10472, 

Applicability:  Model  747  and  767  series 
airplanes,  powered  by  General  Electric  Model 
CF&-80C2  series  engines,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  ttiis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  tliis  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  flameouts  due  to  the  use 
of  fP— 4  or  let  B  hiel  on  certain  engines  with 


dribfaje  flow  fuel  nozzles  (DFI^I  installed, 
and  consequent  engine  shutdown, 
accomplish  the  following: 

Restatement  of  Requirements  of 
AO98-0S-Z3 

.\trplane  Flight  Manual  Rev&ion 

(a)  If  a  DFFN  having  General  Electric  part 
number  9331M72P33,  9331M72P34,  or 
9331M72P41  is  installed  on  any  airplane  in 
a  specific  operator's  fleet,  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD:  in  accordance  with  either  Boeing 
Alert  Service  Bulletin  747-n.A2052.  dated 
September  11. 1997.  or  Revision  1.  dated 
August  5.  1999  (for  Model  747  series 
airplanes):  or  Boeing  Alert  Service  Bulletin 
767-11A0031.  dated  September  11, 1997,  or 
Revision  1,  dated  August  12, 1999  (for  Model 
767  series  airplanes):  as  applicable. 

(II  Within  14  days  after  May  1. 1998  (the 
effective  date  of  AD  98-08-23).  all  airplanes 
in  a  specific  operator's  fleet  must  revise 
Section  1  of  the  Limitations  Section  of  the 
FAA-approved  Ai^  to  include  the  following 
procedures.  This  may  be  accomplished  by 
insetting  a  copy  of  this  AD  into  the  AIM. 

(i)  Revise  paragraph  1  of  the  Engine  Fuel 
System  section  to  read  as  follows:  "The  fuel 
designation  is  Genera]  Electric  (GE) 
SpecificaUon  D50TF2,  as  revised.  Fuel 
conforming  to  commercial  jet  fuel 
specification  ASTM-D-1655.  let  A,  and  Jot 
A-1  are  authorized  for  unlimited  use  in  this 
engine.  Fuels  conforming  (o  MlI^T-5624 
grade  JP-5  and  MI1^T-B3 1 1 3  grade  JP-S  are 
acceptable  altemaUves.  The  engine  wilt 
operate  satisfactorily  with  any  of  the 
foregoing  fuels  or  any  mixture  thereof  "  And. 

(ii)  Add  the  following  sentence  to 
paragraph  2  of  the  Engine  Fuel  System 
section:  "The  use  of  Jet  B  and  IP-4  fuel  is 
prohibited." 

Modification 

(2)  Within  30  days  after  May  1. 1998.  all 
airplanes  in  a  specific  operator's  fleet  must 
accomplish  the  requirements  of  paragraph 
(a)(2)(i)  or  (a)(2)(U)  of  this  AD.  as  applicable. 

(i)  Remove  the  existing  placard  on  the  door 
of  the  fueling  control  panel  and  replace  it 
with  a  new  placard  that  restricts  the  use  of 
JP-4  and  Jet  B  fuels  (wide  cut  fuels),  in 
accordance  with  the  applicable  alert  service 
bulletin.  Or 

[ii)  Remove  the  DI=TN's,  and  replace  them 
with  standard  fuel  nozzles,  in  accordance 
with  the  applicable  alert  service  bulletin. 
When  an  operator's  entire  fleet  has  had  all 
DFFN's  replaced  with  standard  fuel  nuzzles. 
the  AFM  revision  required  by  paragraphs 
(a)(l)(i)  and  (a)(l)(ii)  of  this  AD  may  be 
removed  from  the  AFM.  and  the  placard 
required  by  paragraph  (a)(2)(i)  of  this  AD  may 
tie  removed  from  each  airplane. 

Spares 

(b)  As  of  May  1. 1998,  no  person  shall 
install  any  DFFN  having  General  Electric  part 
number  9331M72P33.  93:ilM72P34,  or 
9331M72P41  on  any  airplane  unless  the 
requirements  specified  by  paragraphs 
(a)(l)(i),  (a)(l)(u),  and  (a)'(2)(i)  of  this  AD  have 
been  accomplished  for  the  operator's  entire 
fleet. 


New  Requitementa  of  This  AO 
Airplane  Flight  Manual  Revision 

(c)  If  a  fuel  nozzle  NOT  having  one  of 
the  General  Electric  part  numbers  listed 
in  Table  1  of  this  AD  is  installed  on  any 
airplane  in  a  specific  operator's  fleet: 
Within  14  days  after  the  effective  date 
of  this  AD.  revise  Section  1  of  the 
Limitations  Section  of  the  FAA- 
approved  AFM  for  each  airplane  in  the 
operator's  fleet  to  include  the  following 
procedures.  This  may  be  accomplished 
by  inserting  a  copy  of  this  AD  into  the 
AFM. 

Table  1.— General  Electric  Fuel 
Nozzles  Acceptable  for 
Installation 

Part  Number 

9331M72P14 
9331M72P20 
9331M72P21 
9331M72P23 
9331M72P24 
9331M72P27 
9331M72P28 
9331M72P39 
9331M72P40 
1968M49P03 
1968M4gP04 
1968M49P06 
1968M49P06 

(1)  Revise  paragraph  1  of  the  Engine  Fuel 
System  section  to  read  as  follows:  "The  fuel 
designation  is  General  Electric  (GE) 
Specification  D50TF2.  as  revised.  Fuel 
conforming  to  commercial  jet  fuel 
specification  ASTM-D-1655.  Jet  A.  and  Jet 
A-1  are  authorized  for  unlimited  use  in  this 
engine.  Fuels  conforming  to  MIl^T-5624 
grade  |P-5  and  MlL-T-831 13  grade  IP-8  are 
acceptable  alternatives.  The  engine  will 
operate  satisfactorily  with  any  of  the 
foregoing  fuels  or  any  mixture  thereof."  And. 

(2)  Add  the  following  sentence  to 
paragraph  2  of  the  Engine  Fuel  System 
section:  "The  use  of  Jet  B  and  JP-^  fuel  is 
prohibited." 

Modification 

(d)  If  a  fuel  nozzle  not  having  one  of  the 
General  Electric  part  numbers  listed  in  Table 
1  of  this  AD  is  installed  on  any  airplane  in 
a  specific  operator's  fleet:  Within  30  days 
after  the  effective  date  of  this  AD.  accomplish 
the  requirements  of  paragraph  (d)(1)  or  (d)(2) 
of  this  AD  on  each  airplane  in  the  operator's 
fleet,  in  accordance  with  either  Boeing  Alert 
Service  Bulletin  747-11A2052.  Revision  1. 
dated  August  5. 1999  (for  Model  747  series 
airplanes):  or  Boeing  Alert  Service  Bulletin 
767-11A0031,  Revision  1.  dated  August  12, 
1999  (for  Model  767  series  airplanes):  as 
applicable. 

(1)  Remove  the  existing  placard  on  the 
door  of  the  fueling  control  panel  and  replace 
it  with  a  new  placard  that  restricts  the  use 
of  (P-4  and  Jet  B  fuels  (wide  cut  fuels),  in 
accordance  with  the  applicable  alert  service 
bulletin.  Or 
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(2)  Remove  any  fuel  nozzle  having  a  part 
number  not  listed  in  Table  1  of  this  AD,  and 
replace  it  with  a  fuel  nozzle  having  a  part 
number  listed  in  Table  1  of  this  AD,  in 
accordance  with  the  applicable  alert  service 
bulletin.  When  an  operator's  entire  fleet  has 
only  fuel  nozzles  having  a  part  number  listed 
in  Table  1  of  this  AD  installed,  the  AFM 
revision  required  by  paragraph  (c)  of  this  AD 
may  be  removed  from  the  AFM.  and  the 
placard  required  by  paragraph  (d)(1)  of  this 
AD  may  be  removed  from  each  airplane. 

le)  Except  as  provided  by  paragraphs  (b) 
and  (f)  of  this  AD.  if  all  fuel  nozzles  installed 
on  any  airplane  in  a  specific  operator's  fleet 
have  one  of  the  General  Electric  part  numt>ers 
listed  in  Table  1  of  this  AD.  no  further  action 
is  required  by  this  AD. 

Spares 

(f)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  any  fuel  nozzle  NOT       -* 
having  one  of  the  General  Electric  part 
numbers  listed  in  Table  1  of  this  AD  on  any 
airplane  unless  the  requirements  specified  by 
paragraphs  (c)(1).  (c)(2).  and  (d)(1)  of  this  AD 
have  been  accompUshed  for  the  operator's 
entire  fleet. 

Alternative  Methods  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

(g)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-08-23.  amendment  39-10472.  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  9, 1999. 
D.L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-32510  Filed  12-14-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Doclcet  No.  99-NM-347-A0] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  B Ae  1 46  and  Avro 
146-RJ  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StiMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  BAe  146  and 
Avro  146-RJ  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  to  detect  cracking  or 
corrosion  of  the  forward  attachment 
bolts  of  the  engine  pylon  to  wing 
interface,  and  corrective  action,  if 
necessary.  It  would  also  require  re- 
installation with  re-protected  and  sealed 
bolts  torqued  to  a  lower  level.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  corrosion 
or  cracking  of  the  forward  attachment 
bolts  of  the  engine  pylon  to  wing 
interface,  which  coiUd  result  in  reduced 
structural  integrity  of  the  engine  pylon 
attachment. 

DATES:  Comments  must  be  received  by 
January  14,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Af4M-114, 
Attention:  Rules  Docket  No.  99-NM- 
347-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  AlMM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 


98055-4056;  telephone  (425)  227-2110: 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rtiles 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-347-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenler 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-347-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority'  for 
the  United  Kingdom,  recentiy  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  British  Aerospace  Model 
BAe  146  and  Avro  146-RJ  series 
airplanes.  The  CAA  advises  that  in- 
service  airplanes  have  suffered  a  total  of 
eight  bilures  of  engine  pylon  to  wing 
forward  attachment  bolts,  due  to 
corrosion  in  the  bolt  head  undercut. 
This  condition,  if  not  corrected,  could 
result  in  reduced  structural  inlegrity  of 
the  engine  pylon  attachment. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued  Service 
Bulletin  SB.54-10.  dated  September  16. 
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1999,  which  describes  procedtires  for  a 
one-time  dye  penetrant  or  magnetic 
particle  inspection  to  detect  cracking, 
and  a  one-time  detailed  visual 
inspection  to  detect  corrosion,  of  the 
forward  attachment  bolts  of  the  engine 
pylon  to  wing  interface.  If  any  cracking 
is  found,  the  bolts  are  to  be  replaced 
with  new  parts.  If  any  corrosion  is 
found,  the  bolts  are  to  be  cleaned  or 
replaced  with  new  parts,  depending  on 
the  location  and  severity  of  the 
corrosion.  The  service  bulletin  also 
details  re-installation  with  re-protected 
and  sealed  bolts  torqued  to  a  lower 
level.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  006-09-99  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Coat  Impact 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  (including 
removal  and  reinstallation  of  the 
engines)  per  airplane  to  accomplish  the 
proposed  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figtires.  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $42,000,  or  $1 ,200  per 
airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatoiV  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  Impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADonessES. 

List  of  Subfecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  .39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


J39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft 

(Formerly  British  Aerospace  Regional 
Aircraft  Limited.  Avro  International 
Aerospace  Division;  British  .Aerospace. 
PLC;  British  Aerospace  Commercial 
Aircraft  Limited):  Docket  99-NM-.347- 
AD. 
Applicability:  All  Model  BAe  146  and  Avro 
146-Rl  series  airplanes,  certificated  in  any 
cj]tegur\'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicatiility 
provision,  regardless  of  whetiter  it  has  been 
modiBed.  altered,  or  repaired  in  the  area 
subject  to  the  requirt^ments  of  this  AD.  For 
airplanes  that  have  been  modiiied.  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapli  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  or  corrosion 
of  the  forward  attachment  bolts  of  the  engine 
pylon  to  wing  interface,  which  could  result 
in  reduced  structural  integrity  of  the  engine 
pylon  attachment,  accomplish  the  following: 

Inspection  and  Clorrective  Action 

(a)  Within  4  years  since  dale  of 
manufacture,  or  within  2.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later:  Perform  applicable  inspections 
(dye  penetrant,  magnetic  particle,  and 
detailed  visual)  to  detect  discrepancies 
(including  damage,  cracking,  and  corrosion) 
of  the  forward  attachment  bolts  of  the  engine 
pylon  to  wing  interface  on  each  engine,  in 
accordance  with  BriUsh  Aerospace  Service 
Bulletin  SB. 54-10.  dated  September  16. 
1999.  If  any  discrepancy  is  detected,  prior  to 
hirlher  flight,  perform  applicable  corrective 
actions  in  accordance  with  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
as.sembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
hilemational  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
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shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  FUght  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4;  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  006-09-99. 

Issued  in  Renton.  Washington,  on 
December  9.  1999. 
D.L,  Riggin, 

Acting  Manager.  Trajisport  Airplane 
Dirvctorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-32511  Filed  12-14-99;  8:45  ami 
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DEPARTMEffT  OF  COMMERCE 

National  Institute  of  Standard*  and 
Technology 

15  CFR  Part  280 

[Docket  No.  9606231 5»-93 16-03] 

RIN  0693-AB47 

Procedures  for  Implementation  of  ttte 
Fastener  Quality  Act 

agency:  National  Institute  of  Standards 
and  Technology  and  the  Biueau  of 
Export  Administration  and  the  Patent 
and  Trademark  Office,  United  States 
Department  of  Commetce. 
ACTION:  Notice  of  proposed  rulemaking: 
request  for  comments. 

SUMHARY:  The  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST),  United  States  Department  of 
Conunerce,  and  the  Under  Secretary  of 
the  Bureau  of  Export  Administration, 
United  States  Department  of  Commerce, 
and  the  Assistant  Secretary  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks.  United  States 
Department  of  Commerce,  request 
comments  on  proposed  changes  to  the 
regulations  pertaining  to  the 
implementation  of  the  Fastener  Quality 
Act  ("the  FQA")  to  incorporate 
amendments  to  the  FQA  contained  in 
the  Fastener  Quality  Act  Amendments 
of  1999  ("the  Act").  The  proposed 
changes  include  the  elimination  of 
testing  and  paperwork  requirements  and 
of  NIST's  role  in  evaluating  and 
approving  bodies  that  accredit 


laboratories  and  registrars.  The 
proposed  changes  also  set  forth 
procedures  under  which  NIST  will 
accept  petitions  for  approval  of  certain 
documents  and  self-declarations  for 
accreditation  bodies. 

The  proposed  changes  amend  the 
enforcement  provisions  of  the 
regulations  to  eliminate  violations  that 
are  not  violations  of  the  FQA.  as 
amended  and  adding  violations 
imposed  by  the  Act.  In  addition,  the 
proposed  changes  amend  the  recordal  of 
insignia  provisions  of  the  regulations  to 
remove  all  references  to  private  label 
distributors  and  to  provide  that 
fasteners  whose  insignia  must  be 
recorded  are  those  fasteners  that  are 
required  by  the  applicable  consensus 
standards  to  bear  "an  insignia"  rather 
than  a  "raised  or  depressed  insignia." 
and  that  these  fasteners  are  not  subject 
to  the  recordal  requirements  if  the 
specifications  provide  otherwise. 
DATES:  Comments  must  be  received  no 
later  than  January  14.  2000. 
ADDRESSES:  Comments  on  the  proposed 
revisions  must  be  submitted  to:  Dr. 
Subhas  Malghan.  Director's  Office. 
Technology  Services.  National  Institute 
of  Standards  and  Technology,  Mail  Stop 
2000,  Gaithersburg,  MD  20899-2000, 
telephone  number  (301)  975-4510. 
FOR  FURTHER  INFORMATKIN  CONTACT:  Dr 
Subhas  Malghan,  Director's  Office. 
Technology  Services,  National  Institute 
of  Standards  and  Technology.  Mail  Stop 
2000.  Gaithersburg,  MD  20899-2000, 
telephone  number  (301)  975-4510. 
SUPPLEMENTARY  INFORMAHON: 

Backgroiud 

The  Fastener  Quality  Act  (FQA)  was 
originally  enacted  in  1990  to  protect  the 
public  safety  by:  (1)  Requiring  that 
certain  fasteners  which  are  sold  in 
commerce  conform  to  the  specifications 
to  which  they  are  represented  to  be 
manufactured,  (2)  Providing  for 
accreditation  of  laboratories  engaged  in 
fastener  testing;  and  (3)  Requiring 
inspection,  testing  and  certification,  in 
accordance  with  standardized  methods, 
of  fasteners  covered  by  the  Act.  Since  its 
enactment,  the  FQA  has  been  amended 
three  times  (Pub.  L.  104-113,  Pub.  L. 
105-234,  and  Pub.  L.  106-34).  The 
Department  of  Commerce  published 
final  implementing  regulations  for  the 
original  FQA  on  September  26,  1996 
and  for  the  FQA  as  amended  by  Pub.  L 
104-113  on  September  8,  1998. 

On  )tme  8. 1999,  the  Fastener  Quality 
Act  Amendments  of  1999  (the  Act)  (Pub. 
L.  106-34,  113  Stat.  118)  were  enacted 
"to  amend  the  Fastener  Quality  Act  to 
strengthen  the  protection  against  the 
sale  of  mismarked,  misrepresented,  and 


counterfeit  fasteners  and  eliminate 
urmecessary  requirements,  and  for  other 
purposes  "  The  Act  made  significant 
changes  to  the  FQA.  Under  file  Act,  the 
Secretary  retains  his  enforcement 
functions  and  the  responsibility  for 
establishing  and  maintaining  an  i^ignia 
recordation  program,  and  the  National 
Institute  of  Standards  and  Technology 
(NIST)  must  continue  its  fastener 
laboratory  accreditation  program 
established  under  the  National 
Voluntary  Laboratory  Accreditation 
Program  (15  CFR  part  285).  hi  addition, 
the  Act  creates  new  responsibilities  for 
NIST,  including:  Acting  upon  petitions 
requesting  approval  of  documents 
sotting  forth  guidance/requirements  for 
certification  of  manufacturing  systems 
as  fastener  quality  asstirance  systems  by 
accredited  third  parties:  acting  upon 
petitions  requesting  approval  of 
documents  setting  forth  guidance/ 
requirements  for  accreditation  of 
laboratories:  and  acting  upon  petitions 
requesting  approval  of  documents 
setting  forth  guidance/requirements  for 
approval  of  accreditation  bodies  to 
accredit  laboratories.  NIST  also  must 
accept  affirmations,  in  the  form  of  self- 
declarations  that  the  accreditation 
bodies  meet  the  requirements  of  the 
applicable  Guide,  fit)m  accreditation 
bodies  accrediting  third  parties  who 
certify  manufacturing  systems  as 
fastener  quality  assurance  systems  and 
from  accreditation  bodies  accrediting 
laboratories. 

The  Act  eliminates  many  of  the 
responsibilities  delegated  by  the 
Secretary  of  Commerce  to  NiST  under 
the  FQA,  including:  Establishing 
procedixres  for  private  entities  (domestic 
and  foreign)  to  accredit  laboratories: 
establishing  conditions  for  recognizing 
foreign  laboratories  accredited  by  their 
governments  or  organizations; 
establishing  the  size,  selection,  and 
integrity  of  samples  of  fasteners  to  be 
inspected  if  not  provided  in  the 
standards  and  specifications  to  which 
the  fasteners  are  manufactured; 
establishing  a  required  form  for  written 
inspection  and  testing  reports; 
establishing  what  entities  must  retain 
custody  of  laboratory  testing  reports  and 
certificates  of  conformance  and  for  what 
period  of  time. 

Part  1:  Summary  of  Proposed 
Amendments  Regarding  Testing  and 
Certification  of  Fasteners,  Laboratory 
Accreditation,  and  Sale  of  Fasteners 

The  Fastener  Quality  Act 
Amendments  of  1999  ("the  Act") 
repealed  15  U.S.C.  5404  through  5406. 
Therefore,  the  Department  proposes  the 
repeal  of  the  regulations  implementing 
those  sections,  found  at  15  CFR  part  280 
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§  280.3  through  280.16.  subparts  B 
through  F  and  subparts  I  through  L. 

Section  10(a)  through  10(d)  of  the  Act, 
15  U.S.C.  5411a(a)-<d),  establish  an 
option  for  persons  publishing 
documents  related  to  certification  and 
accreditation  under  the  Act.  Such 
persons  may  petition  the  Director  for 
approval  of  such  a  document  based 
upon  a  finding  by  the  Director  that  the 
document  provides  equal  or  greater 
rigor  and  reliability  as  compared  to  the 
applicable  ISO/IEC  Guide.  The 
Department  proposes  to  amend  the 
regulations  by  adding  a  new  §  280.101 
to  establish  procedures  for  submitting 
such  petitions. 

Section  10(e)  of  the  Act.  15  U.S.C. 
5411a(e).  requires  accreditation  bodies 
accrediting  third  parties  virho  certify 
manufacturing  systems  as  fastener 
quality  assurance  systems  and 
accreditation  bodies  accrediting 
laboratories  to  affirm  to  the  Director  that 
they  meet  the  requirements  of  the 
applicable  ISO/IEC  Guide  or  another 
document  approved  by  the  Director 
pursuant  to  the  petition  procedure 
described  above.  The  Department 
proposes  to  amend  the  regulations  by 
adding  a  new  $  280.102  to  establish 
procedures  for  submitting  such 
affirmations. 

The  Department  proposes  amending 
the  regulations  to  add  a  new  §  280.103 
to  address  Section  10(d)  of  the  Act,  15 
U.S.C.  5411a(d),  which  esublishes  that 
for  purposes  of  the  Act,  laboratories  may 
be  accredited  either  under  a  voluntary 
laboratory  accreditation  program 
established  by  private  sector  person  or 
under  the  National  Voluntary 
Laboratory  Accreditation  Program. 

Part  2:  Summary  of  Proposed 
Amendments  to  Redesignated  Subpart 
C:  Enforcement 

The  Secretar>'  of  Commerce,  acting 
through  the  Under  Secretary  for  Export 
Administration,  proposes  to  revise 
subpart  G.  Enforcement,  of  the  existing 
regulations  by  redesignating  it  as 
subpart  C  and  making  certain  additions 
and  deletions  in  order  to  comply  with 
the  amendments  to  the  Act.  Section 
280.602(b)  through  (o|  of  the  existing 
regulations  are  proposed  to  be  deleted. 
In  addition,  knowing  representation  or 
falsification  in  connection  with  the  sale 
of  fasteners  (prohibited  by  section  4  of 
the  Act)  and  sale  of  fasteners  without 
manufacturers'  insignia  (prohibited  by 
section  5  of  the  Act)  are  proposed  to  be 
added  as  violations. 


Part  3:  Summary  of  Proposed 
Amendments  to  Redesignated  Subpart 
D:  Recordal  of  Insignia 

The  Department  proposes  to  revise 
newly  redesignated  §  280.300  to  remove 
all  references  to  private  label 
distributors  of  fasteners.  The 
requirements  of  section  5  of  the  Act  as 
amended  (15  U.S.C.  5407)  pertain  only 
to  manufacturers  of  fasteners,  not  to 
private  label  distributors  of  fasteners. 

The  Department  proposes  to  further 
revise  newly  redesignated  S  280.300  to 
provide  that  fasteners  whose  insignia 
must  be  recorded  are  those  fasteners 
that  are  required  by  the  appUcable 
consensus  standards  to  bear  "an 
insignia"  rather  than  a  "raised  or 
depressed  insignia,"  and  that  these 
fasteners  are  not  subject  to  the  recordal 
requirements  if  the  specifications 
provide  otherwise.  Section  5  of  the  Act 
as  amended  (15  U.S.C.  5407)  provides 
that  festeners  subject  to  the  recordal 
requirement  are  fasteners  that  are 
required  by  the  applicable  consensus 
standards  to  bear  "an  insignia,"  not  a 
"raised  or  depressed  insignia."  Section 
5  exempts  fasteners  from  the  recordal 
requirements  where  the  specifications 
provide  that  insignias  are  not  required. 

The  Department  proposes  to  further 
revise  newly  redesignated  §  280.300  to 
provide  that  fasteners  whose  insignia 
must  be  recorded  are  those  fasteners 
that  are  required  to  bear  an  insignia  by 
"the  applicable  consensus  standards," 
rather  than  by  "the  standards  and 
specifications  by  which  it  is 
manufactured."  Section  5  of  the  Act  as 
amended  (15  U.S.C.  5407)  provides  that 
a  recordal  requirement  appUes  where 
the  appUcable  consensus  standards 
require  the  placement  of  an  insignia. 

The  Department  proposes  to  further 
revise  newly  redesignated  §  280.300  to 
remove  references  to  purposes  of  the 
Act  that  were  stated  in  the  previous 
version  of  the  Act  but  that  are  no  longer 
stated  in  the  Act. 

The  Department  proposes  to  amend 
newly  redesignated  %  280.310  by 
revising  §  280.310(a)  to  remove  the 
reference  to  private  label  distributors. 
The  requirements  of  section  5  of  the  Act 
as  amended  (15  U.S.C.  5407)  pertain 
only  to  manufacturers  of  fasteners,  not 
to  private  label  distributors  of  fasteners. 

The  Department  proposes  to  further 
amend  newly  redesignated  §  280.310  by 
revising  S  280.310(b)  to  replace 
references  to  "applicants"  with 
references  to  "manufacturers"  or  to 
"applicants  for  recordal."  This  clarifies 
that  "applicants"  are  applicants  for 
recordal,  and  that  these  applicants  are 
manufacturers  of  fasteners. 


The  Department  proposes  to  further 
amend  newly  redesignated  $  280.310  by 
revising  §  280.310(b)(4)(U)  to  require  "a 
copy  of  the  drawing  lihat  was  included 
in  the  application  for  trademark 
registration"  rather  than  "a  copy  of  the 
drawing  page  of  the  application."  The 
U.S.  Patent  and  Trademark  Office  has 
issued  a  proposed  rule  (64  PR  25223 
(1999))  (to  be  codified  at  37  CFR  2.52) 
that  removes  the  requirement  that  a 
mark  in  an  application  for  trademark 
registration  be  depicted  on  a  separate 
drawing  page. 

The  Department  proposes  to  further 
amend  newly  redesignated  <)  280.310  by 
adding  a  new  §  280.310(b)(6).  stating 
that  the  written  application  for  recordal 
of  an  insignia  must  include  a  statement 
that  the  applicant  is  a  "manufoctuier" 
as  that  term  is  defined  in  section  3  of 
the  Act  as  amended  (15  U.S.C. 
5402(11)).  The  requirements  of  section  5 
of  the  Act  as  amended  (15  U.S.C.  5407) 
pertain  to  manufacturers. 

The  Department  proposes  to  further 
amend  newly  redesignated  §  280.310  by 
revising  §  280.310(c)  to  state  that  a 
manufacturer  may  designate  "only  one 
trademark  for  recordal  on  the  Fastener 
Insignia  Registry  in  a  single 
application"  rather  than  "only  one 
registered  trademark  for  recordal  on  the 
Fastener  Insignia  Registry  in  a  single 
application."  This  clarifies  that  the 
requirement  that  an  application  for 
recordal  identify  only  one  trademark 
pertains  both  to  registered  trademarks 
and  to  trademarks  that  are  the  subject  of 
pending  applications  for  registration. 

The  Department  proposes  to  further 
amend  newly  redesignated  §  280.310(c) 
to  remove  a  reference  to  "abandoned" 
trademark  registrations.  This  clarifies 
that  a  trademark  registration  may  expire 
or  be  canceled  but  may  not  be 
abandoned. 

The  Department  proposes  to  amend 
newly  redesignated  §280.311  to  replace 
"the  applicant"  with  "the  applicant  for 
recordal."  This  clarifies  who  "the 
applicant"  refers  to. 

The  Department  proposes  to  amend 
newly  redesignated  §  280.312  by 
revising  §  280.312(a)  to  replace  the 
reference  to  the  "applicant"  with  a 
reference  to  the  "manufacturer."  The 
requirements  of  section  5  of  the  Act  as 
amended  (15  U.S.C.  5407)  pertain  only 
to  manufacturers. 

The  Department  proposes  to  amend 
newly  redesignated  §  280.312  by  adding 
a  new  §  280.312(b),  sUting  that 
certificates  issued  prior  to  the 
enactment  of  the  Act  as  amended  will 
remain  in  active  status  in  accordance 
with  the  provisions  of  newly 
redesignated  §  280.320,  and  may  be 
maintained  in  accordance  with  the 
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provisions  of  newly  redesignated 
§  280.320,  but  only  if  the  certificate  is 
held  by  a  manufacturer  who  is  required 
to  comply  with  the  recordation 
requirements  of  the  Act  as  amended, 
and  only  if  the  fasteners  associated  with 
the  certificate  are  fasteners  that  must 
bear  an  insignia  pursuant  to  §  5  of  the 
Act  as  amended  (15  U.S.C.  5407). 

The  Department  proposes  to  amend 
newly  redesignated  §280.313  by 
revising  §  280.313(a)  to  remove  the 
reference  to  private  label  distributors. 
The  requirements  of  section  5  of  the  Act 
as  amended  (15  U.S.C.  5407)  pertain 
only  to  manufacturers  of  fasteners,  not 
to  private  label  distributors  of  fasteners. 

The  Department  proposes  to  further 
amend  newly  redesignated  §  280.313(a) 
to  change  "upon  recordal,  either  the 
alphanumeric  designation  or  the 
registered  mark,  or  both,  may  be  used  as 
recorded  insignias"  to  "upon  recordal, 
either  the  alphanumeric  designation  or 
the  trademark,  or  both,  may  be  used  as 
recorded  insignias"  to  clarify  that  a 
manufacturer  may  use  a  trademark  as  an 
insignia  even  if  that  trademark  has  not 
yet  been  registered,  provided  the 
manufactiuer  has  filed  an  application  to 
register  the  insignia. 

The  Department  proposes  to  further 
amend  newly  redesignated  §280.313  by 
revising  §  28b.313(b)  to  remove  the 
reference  to  private  label  distributors. 
The  requirements  of  section  5  of  the  Act 
as  amended  (15  U.S.C.  5407)  pertain 
only  to  manufacturers  of  fasteners,  not 
to  private  label  distributors  of  fasteners. 

The  Department  proposes  to  amend 
newly  redesignated  §  280.320  by 
revising  §  280.320(a)  to  change 
"certificates  of  recordal  remain  in  an 
active  status  for  five  years  and  may  be 
maintained  in  an  active  status  for  five- 
year  periods "  to  "certificates  of  recordal 
remain  in  an  active  status  for  five  years 
and  may  be  maintained  in  an  active 
status  for  subsequent  five-year  periods." 
This  clarifies  that  the  second  and 
subsequent  five-year  periods  commence 
upon  the  end  of  the  previous  five-year 
period. 

The  Department  proposes  to  further 
amend  newly  redesignated  §  280.320  by 
revising  §  280.320(b)  to  remove  the 
reference  to  private  label  distributors. 
The  requirements  of  section  5  of  the  Act 
as  amended  (15  U.S.C.  5407)  pertain 
only  to  manufacturers  of  fasteners,  not 
to  private  label  distributors  of  fasteners. 

The  Department  proposes  to  further 
amend  newly  redesignated  §  280.320  by 
revising  §  280.320(c)  to  replace 
references  to  "applicants"  with 
references  to  "manufactiuers"  or  to 
"applicants  for  recordal."  This  clarifies 
that  "applicants"  are  applicants  for 


recordal,  and  that  all  applicants  are 
manufacturers  of  fasteners. 

The  Department  proposes  to  further 
amend  newly  redesignated  §  280.320(c) 
by  adding  a  new  §  280.320(c)(6),  stating 
that  the  written  application  for 
maintenance  of  a  certificate  of  recordal 
must  include  a  statement  that  the 
applicant  is  a  "manufacturer"  as  that 
term  is  defined  in  section  3  of  the  Act 
as  amended  (15  U.S.C.  5402(11)). 

The  Department  proposes  to  amend 
newly  rodesignaled  ^  280.321  to  change 
"the  applicant  or  the  holder  of  a 
certificate  shall  notify  the  Commissioner 
of  any  change  of  address"  to  "the 
applicant  for  recordal  or  the  holder  of  a 
certificate  must  notify  the 
Commissioner  of  any  change  of 
address."  This  clarifies  that  "applicant" 
refers  to  an  applicant  for  recordal,  and 
that  notification  regarding  changes  of 
address  is  not  discretionary. 

The  Department  proposes  to  amend 
newly  redesignated  §  2H0.323  by  adding 
a  new  §  280.323(f),  stating  that  an 
alphanumeric  designation  that  has  been 
reactivated  after  it  has  been  transferred 
or  assigned  will  remain  in  active  status 
until  the  expiration  of  the  five-year 
period  that  began  upon  the  issuance  of 
the  designation  to  its  original  owner. 
This  codifies  existing  practice. 

The  Department  proposes  to  amend 
newly  redesignated  §  280.324  by 
revising  §  280.324(b)  to  replace 
"certificates  of  recordal  designated 
inactive  due  to  cancellation,  expiration, 
abandonment  or  amendment  of  the 
trademark  application  or  registration 
caimot  be  reactivated"  to  "certificates  of 
recordal  designated  inactive  due  to 
cancellation,  expiration,  or  amendment 
of  the  trademark  registration,  or 
abandonment  or  amendment  of  the 
trademark  application,  cannot  be 
reactivated."  This  clarifies  that 
trademark  registrations  may  be 
canceled,  or  may  expire  or  may  be 
amended,  and  that  applications  for 
trademark  registration  may  be 
abandoned  or  amended. 

The  Department  proposes  to  amend 
newly  redesignated  §  280.325  to  remove 
the  reference  to  private  label 
distributors.  The  requirements  of 
section  5  of  the  Act  as  amended  (15 
U.S.C.  5407)  pertain  only  to 
manufacturers  of  fasteners,  not  to 
private  label  distributors  of  fasteners. 

Request  for  Public  Comment 

Persons  interested  in  conwienting  on 
the  proposed  regulations  should  submit 
their  comments  in  writing  to  the  above 
address.  All  comments  received  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 


the  Department  of  Commerce  Central 
Reference  and  Records  Inspection 
facilit)'.  room  6228,  Hoover  Building, 
Washington.  DC  20230. 

Additiooal  Information 

Executive  Order  12866 

This  rule  has  been  determined  not  to 
be  significant  under  section  3(f)  of 
Executive  Order  12866. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Regulatory  Flexibility  Act 

A  Regulatory  Impact  Review  /  Final 
Regulator>'  Flexibility  /Analysis  was 
prepared  to  accompany  issuance  of  the 
September  26, 1996  filial  rule.  Thai 
analysis  projected  aimual  cost  to 
industry  bom  implementing  the  FQA  of 
$18.9  million.  This  amount  was  based 
on  NlSTs  estimate  that  25%  of  fasteners 
then  produced  would  be  covered  imder 
the  Act.  Assuming  that  55%  of  then 
produced  fasteners  would  be  covered 
under  the  Act,  as  was  assumed  by  Cost 
Effectiveness  Committee  of  the  Fastener 
.advisory  Committee,  the  estimated 
annual  costs  of  the  FQA  would  have 
been  approximately  $38.7  million. 
Industry,  generally,  believed  the  cost  of 
implementation  would  he  far  greater 
than  either  of  those  two  figures.  The 
great  majority'  of  costs  associated  with 
the  FQA  resulted  bom  recordkeeping, 
inspection,  testing  and  certification 
requirements  imposed  on  fastener 
manufacturers  that  were  beyond  those 
required  by  consensus  standards. 

By  its  amendments  to  the  original 
FQA.  Pub.  L.  106-34  reduced 
appreciably  the  costs  associated  with 
implementation  of  the  FX}A.  First, 
fasteners  projected  to  be  covered  by  the 
law  account  for  approximately  5%  of 
total  fastener  production.  This 
percentage  is  significantly  less  than 
MIST'S  original  projection  of  25%,  and 
industry's  much  larger  projection,  at  the 
time  of  1996  final  rule.  Second,  the 
requirements  for  recordkeeping,  testing, 
certification,  and  inspection  of  fasteners 
beyond  those  contained  in  the 
consensus  standard  to  which  covered 
fasteners  are  manufactured  have  been 
eliminated.  Thus,  the  costs  as.sorjated 
with  those  requirements,  will  not  be 
incurred. 

One  change  was  made  by  Pub.  L  106- 
34  that  may  have  a  small  negative 
impact  on  small  entities.  Specifically, 
the  law  removed  all  references  to  PTO's 
recordation  of  insignias  of  private  label 
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distributors  of  fasteners,  thus  providing 
for  recordation  of  only  manufacturers 
insignias.  This  amendment  should  have 
a  negligible  impact  as  fasteners  subject 
to  the  FQA  sold  by  private  label 
distributors  represent  a  very  small 
percentage  of  the  limited  universe  of 
rasteners  subject  to  the  Act.  Specifically, 
NIST  projects  that  less  than  15%  of  the 
approximately  5%  of  all  fasteners  that 
are  subject  to  the  Act.  are  sold  by 
private  label  distributors.  These  changes 
had  the  effect  of  limiting  significantly 
those  fasteners  to  which  the  law  applies. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to,  nor 
shall  any  person  be  subject  to  penalty 
for  failure  to  comply  with,  a  collection 
of  information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

This  proposed  rule  contains 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act 
and  has  been  sent  to  OMB  for  approval 
under  the  Act.  Public  reporting  for  these 
collections  of  information  are  estimated 
to  average  1.5  hours  per  response  for 
affirmations.  20  hours  per  response  for 
petitions,  and  .17  hours  per  response  for 
the  pro  recordal.  renewal  forms.  The 
estimated  response  time  shown  includes 
the  time  for  reviewing  instructions, 
gathering  information,  and  completing 
and  reviewing  the  collections  of 
information. 

Comments  are  invited  on  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  functions  of  the 
agencies,  including  whether  the 
information  has  practical  utility;  (b)  The 
accuracy  of  the  agencies'  estimates  of 
the  burdens  of  the  collections  of 
information:  (cj  Ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
Ways  to  minimize  the  burdens  of  the 
collections  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  comments  regarding  these  or 
any  other  aspect  of  the  collection  of 
information  to: 

For  affirmations  and  petitions:  Deputy 
Director.  Technology  Services,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Mail  Stop  2000, 
Gaithersburg,  Maryland  20899-2000, 
and  to  the  Ofiice  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

For  pro  recordal/renewal  forms:  Ari 
Leifman,  Staff  Attorney,  Office  of  the 


Assistant  Commissioner  for  Trademarks, 
2900  Crystal  Drive,  Arlington,  VA 
22202,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

National  Envimnmental  Policy  Act 

This  rule  will  not  significantly  affect 
the  quality  of  the  human  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  under  the 
National  Environmental  Policy  Act  of 
1969. 

U<t  of  Subiects  in  15  CFR  Pari  280 

Business  and  industry.  Fastener 
industry.  Imports. 

Dated;  December  7, 1999. 
Karen  H.  Brown. 

Deputy  Director.  National  Institute  of 
Standards  and  Technology. 
William  Reinsch, 
Under  Secretary.  Bureau  of  Export 
Administration. 

Dated:  December  7. 1999. 
Q.  Todd  Dicidnaoo, 
Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  Title  15  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

PART  280— FASTENER  OUAUTY 

1 .  The  authority  citation  for  part  280 
is  revised  to  read  as  follows: 

Authority:  IS  U.S.C  5401  et  ssq.  (Pub.  L. 
101-592,  as  amended  by  Pub.  L  104-113. 
Pub.  L.  105-234,  and  Pub.  L.  106-34.) 

2.  Section  280.1  is  revised  to  read  as 
follows: 

1 280.1     Oaecrlptlon  of  ruie/Delegatlon  of 
autlMrity. 

(a)  Description  of  rule  The  Fastener 
Quality  Act  Amendments  of  1999  (the 
Act)  (15  U.S.C,  5401  et  seq.,  as  amended 
by  Pub.  L.  104-113,  Pub.  L.  105-234, 
and  Pub.  L.  106-34): 

(1)  Protects  against  the  sale  of 
mismarked.  misrepresented,  and 
counterfeit  fasteners;  and 

(2)  Eliminates  unnecessary 
requirements. 

(b)  Delegations  of  authority.  The 
Director,  National  Institute  of  Standards 
and  Technology  has  authority  to 
promulgate  regulations  in  this  part 
regarding  certification  and 
accreditation.  The  Secretary  of 
Commerce  has  delegated  concurrent 
authority  to  amend  the  regulations 
regarding  enforcement  of  the  Act,  as 
contained  in  subpart  C  of  this  part,  to 
the  Under  Secretary  for  Export 


Administration.  The  Secretary  of 
Commerce  has  also  delegated 
concurrent  authority  to  amend  the 
regulations  regarding  recordal  of 
insignia,  as  contained  in  subpart  D  of 
this  part,  to  the  Assistant  Secretary  and 
Commissioner  of  Patents  and 
Trademarks. 

{280.2    [Removed  and  {280.601 
Redesignated  as  {280.2] 

3.  Section  280. 2  is  removed,  and 
§  280.601  is  redesignated  as  §  280.2  and 
amended  by  revising  the  introductory 
text  and  adding  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 

{280.2    DefinKkms. 

In  addition  to  the  definitions 
provided  in  15  U.S.C.  5402.  the 
following  definitions  are  applicable  to 
this  part: 

Abandoiunent  of  the  Application 
means  that  the  application  for 
registration  of  a  trademark  on  the 
Principal  Register  is  no  longer  pending 
at  the  United  States  Patent  and 
Trademark  Office. 

Commissioner  means  the 
Commissioner  of  Patents  and 
Trademarks. 


Fastener  Insignia  Register  means  the 
register  of  recorded  fastener  insignias 
maintained  by  the  Commissioner. 

•        •        fe        *        * 

Principal  Register  means  the  register 
of  trademarks  established  under  15 
U.S.C.  1051, 


{280.3-280.16;  Subparts  C-F and  M. 
[Removed] 

4.  Sections  280.3  through  280.16  and 
Subparts  C  through  F  and  I  through  L 
are  removed,  and  Subpart  B  is  revised 
to  read  as  follows: 

Subpart  B — Patltlotis,  Affirmation*, 
and  Laboratory  Accreditation 

Sue. 

280.100  General. 

280.101  Petitions  for  Approval  of 
Documents. 

280.102  Aftiimations  of  Meeting 
Requirements  of  ISO/IEC  Guides  or 
Approved  Documents. 

280.103  Laboratory  Accreditation. 

Sulipart  B — Petitiona,  Affirmationa, 
and  laboratory  Accreditation 

{280.100    Gwwrtl. 

(a)  Definitions.  For  purposes  of  this 
subpart,  the  term  "revisions"  includes 
changes  made  to  existing  ISO/IEC 
Guides  or  other  documents,  and 
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redesignations  of  those  Guides  or 
documents. 

(b)  Delegation  of  authority.  The 
Director,  National  Institute  of  Standards 
and  Technology  has  delegated  authority 
to  the  Deputy  Director,  Technology 
Services.  National  Institute  of  Standards 
and  Technology,  to  carr>'  out  the 
responsibilities  of  the  Director 
contained  in  this  subpart. 

{  280.1 01     Petition*  tor  Approval  of 
Documents. 

(a)  Certification.  (1)  A  person 
publishing  a  document  setting  forth 
guidance  or  requirements  for  the 
certification  of  manufacturing  systems 
as  fastener  quality  assurance  systems  by 
an  accredited  third  party  may  petition 
the  Director  to  approve  such  document 
for  use  as  described  in  section 
3(7)(B)(iii)(I)  of  the  Act  (15  U.S.C. 
5402(7)(B)(iii)(I)). 

(2)  Petitions  should  be  submitted  to: 
Deputy  Director.  Technology  Ser\'ices, 
NIST,  Mail  Stop  2000,  100  Bureau 
Drive,  Gaithersburg,  MD  70899-2000. 

(3)  The  Director  shall  approve  such 
petition  if  the  document  provides  equal 
or  greater  rigor  and  reliability  as 
compared  to  ISO/IEC  Guide  62,  ^ 
including  revisions  from  time  to  time.  A 
petition  shall  contain  sufficient 
information  to  allow  the  Director  to 
make  this  determination.  Revisions 
include  revisions,  redesignations. 

(b)  Accreditation.  (1)  A  person 
publishing  a  document  setting  forth 
guidance  or  requirements  for  the 
approval  of  accreditation  bodies  to 
accredit  third  parties  described  in 
paragraph  (a)  of  this  section  may 
petition  the  Director  to  approve  such 
document  for  use  as  described  in 
section  3(7)(B){iii)(I)  of  the  Act  (15 
U.S.C.  5402(7)(B)(iii)(I)). 

(2)  Petitions  should  be  submitted  to: 
Deputy  Director,  Technology  Services, 
NIST,  Mail  Stop  2000,  100  Bureau 
Drive,  Gaithersburg,  MD  20899-2000. 

(3)  The  Director  shall  approve  such 
petition  if  the  document  provides  equal 
or  greater  rigor  and  reliability  as 
compared  to  ISO/IEC  Guide  61, 
including  revisions  from  time  to  time.  A 
petition  shall  contain  sufficient 
information  to  allow  the  Director  to 
make  this  determination. 

(c)  Laboratory  Accreditation.  (1)  A 
person  publishing  a  dociunent  setting 
forth  guidance  or  requirements  for  the 
atxreditation  of  laboratories  may 
petition  the  Director  to  approve  such 
document  for  use  as  described  in 
section  3(1)(A)  of  the  Act  (15  U,S.C. 
5402(1)(A)). 

(2)  Petitions  should  he  submitted  to: 
Deputy  Director,  Technology  Services, 


NIST,  Mail  Stop  2000, 100  Bureau 
Drive,  Gaithersburg,  MD  20899-2000. 

(3)  The  Director  shall  approve  such 
petition  if  the  document  provides  equal 
or  greater  rigor  and  reliability  as 
compared  to  ISO/IEC  Guide  25, 
including  revisions  from  time  to  lime.  A 
petition  shall  contain  sufficient 
information  to  allow  the  Director  to 
make  this  determination. 

(d)  Approval  of  Accreditation  Bodies 
(1)  A  person  publishing  a  docimient 
setting  forth  guidance  or  requirements 
for  the  approval  of  accreditation  bodies 
to  accredit  laboratories  may  petition  the 
Director  to  approve  such  document  for 
use  as  described  in  section  3(1)(B)  of  the 
Act  (15  U.S.C.  5402(1  )(B)). 

(2)  Petitions  should  be  submitted  to: 
Deputy  Director,  Technology  Servic-es. 
NIST,  Mail  Stop  2000.  100  Bureau 
Drive,  Gaithersburg,  MD  20899-2000. 

(3)  The  Director  shall  approve  such 
petition  if  the  document  provides  equal 
or  greater  rigor  and  reliability  as 
compared  to  ISO/IEC  Guide  58, 
including  revisions  from  time  to  time.  A 
petition  shall  contain  sufficient 
information  to  allow  the  Director  to 
make  this  determination. 

§280.102  Affirmations  of  Meeting 
Requirements  of  ISO/IEC  Guides  or 
Approved  Documents. 

(a)  (1)  An  accreditation  body 
accrediting  third  parties  who  certify 
manufacturing  systems  as  fastener 
quality  assurance  s\'stems  as  described 
in  section  3(7)(B)(iii)(I)  of  tiie  Act  (15 
U.S.C.  5402(7)(B)(iii)(I))  shall  affirm  to 
the  Director  that  it  meets  the 
requirements  of  ISO/IEC  Guide  61  (or 
another  document  approved  by  the 
Director  under  section  10(b)  of  the  Act 
(15  U.S.C.  5411a(b))  and  §  280.101(a)  of 
this  part),  including  revisions  from  time 
to  time. 

(2)  An  accreditation  body  accrediting 
laboratories  as  described  in  section 
3(1)(B)  of  tiie  Act  (15  U.S.C.  5402(1)(B)) 
shall  affirm  to  the  Director  that  it  meets 
the  requirements  of  ISO/IEC  Guide  58 
(or  another  document  approved  by  the 
Director  under  section  10(d)  of  the  Act 
(15  U.S.C.  5411a(d))  and  S  280.101(d)  of 
this  part],  including  revisions  from  time 
to  time. 

(b)  An  affirmation  required  tmder 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
shall  take  the  form  of  a  self-declaration 
that  the  accreditation  body  meets  the 
requirements  of  the  applicable  Guide, 
signed  by  an  authorized  representative 
of  the  accreditation  body.  No  supporting 
documentation  is  required. 

(c)  Affirmations  should  be  submitted 
to:  Deputy  Director.  Technology 
Services,  NIST,  Mail  Stop  2000. 100 


Bureau  Drive,  Gaithersburg,  MD  20899- 
2000. 

(d)  Any  affirmation  submitted  in 
accordance  with  this  section  shall  be 
considered  to  be  a  continuous 
affirmation  that  the  accreditation  body 
meets  the  requirements  of  the  applicable 
Guide,  unless  and  until  the  affirmation 
is  withdrawn  by  the  accreditation  body 

{280.103    Laboratory  Accrsditation. 

A  laboratorv'  may  be  accredited  by  any 
voluntar)'  laboratory  accreditation 
program  that  may  be  established  by 
private  sector  persons(s)  or  by  the 
National  Voluntary  Laboratory 
Accreditation  Program  for  bsteners, 
established  by  the  Director  under  Part 
285  of  this  Title. 

{{280.600.  280.602-280.623  (Subpart  G) 
[Redesignated  as  {{280.200-280.22 
(Subpart  C)] 

5  Subpart  G  (§§  280.600.  280.602 
through  280.623)  is  redesignated  as 
subpart  C.  consisting  of  §§  280.200 
Uirough  280.222. 

6.  Redesignated  S  280.200  is  revised  to 
read  as  follows: 

{280.200    Scope. 

Section  280.201  of  this  part  specifies 
that  failure  to  take  any  action  required 
by  or  taking  any  action  prohibited  by 
this  part  constitutes  a  violation  of  this 
part.  Section  280.202  describes  the 
penalties  that  may  be  imposed  for 
violations  of  this  part.  Sections  280.204 
through  280.222  establish  the 
procedures  for  imposing  administrative 
penalties  for  violations  of  this  part. 

7.  Redesignated  §  280.201  is  amended 
by  revising  paragraphs  (b)  and  (c).  and 
removing  paragraphs  (d)  through  (o)  to 
read  as  follows: 

{280.201    VMations. 

(b)  Sale  of  fasteners.  No  manufacturer 
or  distributor  shall  knowingly 
misrepresent  or  falsify,  in  connection 
with  the  sale  or  offer  for  sale  of  teteners 
from  a  single  lot. 

( 1 )  The  record  of  conformance  for  the 
lot  of  fasteners; 

(2)  The  identification,  characteristics, 
properties,  mechanical  or  peribrinance 
marks,  chemistry,  or  strength  of  the  lot 
of  fasteners;  or 

(3)  The  manufactiu«rs'  insignia. 

(c)  Manufacturers'  insignia.  No  person 
shall  sell,  or  offer  for  sale  fasteners  that 
are  required  by  the  applicable 
consensus  standard  or  standards  to  bear 
an  insignia  identifying  their 
manufacturer  unless 

(1)  The  fasteners  bear  such  insignia; 
and 

12)  The  manufacturer  has  complied 
with  the  insignia  recordation 
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requirements  established  under  IS 
U  S.C,  5407Cb). 

8.  Redesignated  §  280.203  is  revised  to 

read  as  follows: 

{ 280.203    Administrative  enforcement 
proceeding*. 

Sections  280.204  through  280.222  set 
forth  the  procedures  for  imposing 
administrative  penalties  for  violations  of 
the  Act  and  this  part. 

9.  Redesignated  S  280.210  is  amended 
by  revising  the  last  sentence  of 
paragraph  (d)  to  read  as  follows: 

§280.210    Discovery. 

•         •         •         •         • 

(d)  *  *  *  In  addition,  enforcement  by 
a  district  court  of  the  United  States  may 
be  sought  under  15  U.S.C.  section 
5408(b)(6). 

W.  The  reference  to  "§  280.607"  is 
revised  to  read  "§  280.206"  in  the 
following  sections: 

Redesignated  $  280.211(b): 
Redesignated  §  280.218(c). 

§280.204    [Amended] 

11.  The  reference  to  "§280.608"  is 
revised  to  read  '§  280.207"  in  the 
following  sections: 

Redesignated  9280.204(a): 
redesignated  §  280.208(b)(1). 

12.  The  reference  to  "§  280.609"  is 
revised  to  read  "S  280.208"  in  the 
following  sections: 

Redesignated  %  280.204(a); 
redesignated  §  280.218(a). 

13.  In  redesignated  §  280.214(b),  the 
reference  to  "§  280.613"  is  revised  to 
read  "§280.212". 

14.  In  redesignated  §  280.207(c),  the 
reference  to  "§280.617"  is  revised  to 
read  "§280.216". 

15.  In  redesignated  §  280.207(a),  the 
reference  to  "§280.618"  is  revised  to 
read  "§280.217". 

16.  In  redesignated  §  280.219(c),  the 
reference  to  '§  280.619(c)"  is  revised  to 
read  •§  280.218(c)". 

17.  The  reference  to  "§  280.622"  is 
revised  to  read  "§  280.221"  in  the 
following  sections: 

Redesignated  §  280.221(b): 
redesignated  §  280.222(f). 

18.  The  reference  to  "§  280.623"  is 
revised  to  read  "§280.222"  in  the 
following  sections: 

Redesignated  §  280.208(a): 
redesignated  §  280.218(b):  redesignated 
§ 280.219(b)(2):  redesignated  §280.220; 
redesignated  §  280.221(a). 

19.  Subpart  H  (§§  280.700  through 
280.726)  is  redesignated  as  Subpart  D 
consisting  of  §§  280.300.  280.310- 
280.313  and  280.320-280.326. 

20.  Redesignated  §  280.300  is  revised 
to  read  as  follows: 


f  280.300    Recorded  Insignia  required  prior 
to  offer  for  sale. 

If  a  fastener  is  required  by  the 
applicable  consensus  standard(s]  to  bear 
an  insignia  identifying  its  manu&cturer, 
the  manufacturer  must: 

(a)  Record  the  insignia  with  the  U.S. 
Patent  and  Trademark  Office  prior  to 
any  sale  or  offer  for  sale  of  the  fastener, 
unless  the  specifications  provide 
otherwise;  and 

(b)  Apply  the  insignia  thi'ough  a 
raised  or  depressed  impression  to  the 
head  of  any  fastener  that  is  sold  or 
o^red  for  sale:  or  if  the  fastener  has  no 
head,  to  another  surface  area  in  a  legible 
manner.  The  insignia  must  be  readable 
with  no  greater  than  lOx  magnification. 

21.  Redesignated  §280.310  is 
amended  by  revising  the  heading,  the 
first  sentence  of  paragraph  (a), 
paragraphs  (b)(1),  (b)(2),  (b)(3),  (b)(4)(ii), 
and  (b)(5);  redesignating  existing 
paragraphs  (b)(6)  through  (b)(8)  as 
paragraphs  (b)(7)  through  (b)(9), 
respectively;  adding  new  paragraph 
(b)(6);  revising  redesignated  paragraph 
(b)(7):  and  revising  paragraph  (c)  to  read 
as  follows: 

1 280.31 0    Application  lor  insignia. 

(a)  Each  manufactiirer  must  submit  a 
written  application  for  recordal  of  an 
insignia  on  the  Fastener  Insignia 
Register  along  with  the  prescribed  fee. 
*   •   • 

(b)'  •  * 

(1)  The  name  of  the  manufacturer: 

(2)  The  address  of  the  manufacturer; 

(3)  The  entity,  domicile,  and  state  of 
incorporation,  if  applicable,  of  the 
manufacturer; 

(4)  •    *    • 

(ii)  A  request  for  recordal  of  a 
trademark,  which  is  the  subject  of  either 
a  duly  filed  application  or  a  registration 
for  fasteners  in  the  name  of  the 
manufacturer  in  the  U.S.  Patent  and 
Trademark  Office  on  the  Principal 
Register,  indicating  the  application 
serial  number  or  registration  number 
and  accompanied  by  a  copy  of  the 
drawing  that  was  included  with  the 
application  for  trademark  registration, 
or  a  copy  of  the  registration; 

(5)  A  statement  that  the  manufacturer 
will  comply  with  the  applicable 
provisions  of  the  Fastener  Quality  Act; 

(6)  A  statement  that  the  applicant  for 
recordal  is  a  "manufacturer"  as  that 
term  is  defined  in  15  U.S.C.  5402 

(7)  A  statement  that  the  person 
signing  the  application  on  behalf  of  the 
manufacturer  has  personal  knowledge  of 
the  facts  relevant  to  the  application  and 
that  the  person  possesses  the  authority 
to  act  on  behalf  of  the  manufacturer; 


(c)  A  manufacturer  may  designate 
only  one  trademark  for  recordal  on  the 
Fastener  Insignia  Register  in  a  single 
application.  The  trademark  application 
or  registration  that  forms  the  basis  for 
the  fastener  recordal  must  be  in  active 
status,  that  is.  a  pending  application  or 
a  registration  which  is  not  expired,  or 
canceled,  at  the  time  of  the  application 
for  recordal. 
•        *        •        *        • 

22.  Redesignated  §280.311  is 
amended  by  revising  the  third  sentence 
to  read  as  follows: 

f  280.31 1     Review  of  the  application. 

'  *  *  The  Commissioner  will  notify 
the  applicant  for  recordal  of  any  defect 
in  the  application.  '   •  * 

23.  Redesignated  §  280.312  is 
amended  by  designating  the  existing 
text  as  paragraph  (a),  revising  the  last 
sentence  of  redesignated  paragraph  (a), 
and  adding  new  paragraph  (b)  to  read  as 
follows: 

§280,312    Certificate  of  Racordai. 

(a)  "   *   *  The  certificate  of  recordal 
shall  display  the  recorded  insignia  of 
the  manufacturer,  and  state  the  name, 
address,  legal  entity  and  domicile  of  the 
manufacturer,  as  well  as  the  date  of 
issuance  of  such  certificate. 

(b)  Certificates  that  were  issued  prior 
to  the  enactment  of  the  Act  as  amended 
shall  remain  in  active  status  in 
accordance  with  the  provisions  of 

§  280.320  of  this  subpart,  and  may  be 
maintained  in  accordance  with  the 
provisions  of  §  280.320  of  this  subpart, 
but  only  if: 

(1)  The  certificate  is  held  by  a 
manufacturer  who  is  required  to  comply 
with  the  recordation  requirements  of  the 
Act  as  amended,  and 

(2)  The  fasteners  associated  with  the 
certificate  are  fasteners  that  must  bear 
an  insignia  pursuant  to  15  U.S.C.  5407. 

24.  Redesignated  §  280.313  is 
amended  by  revising  paragraph  (a)  and 
the  first  sentence  of  paragraph  (b)  to 
read  as  follows: 

J  280.31 3    Recordal  of  addKionai  insignia. 

(a)  A  manufacturer  to  whom  the 
Commissioner  has  issued  an 
alphanumeric  designation  may  apply  for 
recordal  of  its  trademark  for  fasteners  if 
the  trademark  is  the  subject  of  a  duly 
filed  application  or  is  registered  in  the 
U.S.  Patent  and  Trademark  Office  on  the 
Principal  Register.  Upon  recordal.  either 
the  alphanumeric  designation  or  the 
trademark,  or  both,  may  be  used  as 
recorded  insignias. 

(b)  A  manufacturer  for  whom  the 
Commissioner  has  recorded  a  trademark 
as  its  fastener  insignia  may  apply  for 
issuance  and  recordal  of  an 
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alphanumeric  designation  as  a  fastener 
insignia.  *   •   • 

25.  Redesignated  §  280.320  is 
amended  by  revising  paragraphs  (a)  and 
(b)  and  paragraphs  (c)(1)  through  (c)(5); 
redesignating  existing  paragraphs  (c)(6) 
through  (c)(8)  as  paragraphs  (c)(7) 
through  (c)(9).  respectively;  adding  a 
new  paragraph  (c)(6):  and  revising 
redesignated  paragraph  (c)(7)  to  read  as 
follows: 

§  280.320    Maintenance  of  tlie  certlficats  of 
recordal. 

(a)  Certificates  of  recordal  remain  in 
an  active  status  for  five  years  and  may 
be  maintained  in  an  active  status  for 
subsequent  five-year  periods  running 
consecutively  from  the  date  of  issuance 
of  the  certificate  of  recordal  upon 
compliance  with  the  requirements  of 
paragraph  (c)  of  this  section. 

(b)  Maintenance  applications  shall  be 
required  only  if  the  holder  of  the 
certificate  of  recordal  is  a  manufacturer 
at  the  time  the  maintenance  application 
is  required. 

(c)«  *  « 

(1)  The  name  of  the  manufacturer, 

(2)  The  address  of  the  manufacturer: 

(3)  The  entity,  domicile,  and  state  of 
incorporation,  if  applicable,  of  the 
manufacturer: 

(4)  A  copy  of  manufacturer's 
certificate  of  recordal; 

(5)  A  statement  that  the  manufacturer 
will  comply  with  the  applicable 
provisions  of  the  Fastener  Quality  Act; 

(6)  A  statement  that  the  applicant  for 
recordal  is  a  "manufacturer"  as  that 
term  is  defined  in  15  U.S.C.  5402; 

(7)  A  statement  that  the  person 
signing  the  application  on  behalf  of  the 
manufacturer  has  knowledge  of  the  bets 
relevant  to  the  application  and  that  the 
person  possesses  the  authority  to  act  on 
behalf  of  the  manufacturer; 

>        ■        *         •         • 

26.  Redesignated  §  280.321  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§  280.321     Notification  of  changes  of 
address. 

The  applicant  for  recordal  or  the 
holder  of  a  certificate  of  recordal  shall 
notify  the  Commissioner  of  any  change 
of  address  or  change  of  name  no  later 
than  six  months  after  the  change.  •   ■    * 

27.  Redesignated  §  280.323  is 
amended  by  revising  the  second 
sentence  of  paragraph  (a)  and  adding 
new  paragraph  (f)  to  read  as  follows: 

§280.323    Transfer  or  assignment  of  ttw 
trademark  registration  or  rscortlad  insignia. 

(a)  *   *   *  Any  transfer  or  assignment 
of  such  an  application  or  registration 
must  be  reconled  in  the  Patent  and 


Trademark  Office  within  three  months 
of  the  transfer  or  assigiunent 

a  *  •  *  * 

(f)  An  alphanimieric  designation  that 
is  reactivated  after  it  has  been 
transferred  or  assigned  shall  remain  in 
active  status  until  the  expiration  of  the 
five  year  period  that  began  upon  the 
issuance  of  the  alphanumeric 
designation  to  its  original  owner. 

28.  Redesignated  §  280.324  is 
amended  by  revising  paragraphs  (a)(ll 
through  (a)(3):  redesignating  existing 
paragraph  (b)  as  paragraph  (a)(4): 
revising  the  first  two  sentences  of 
redesignated  paragraph  (a)(4); 
redesignating  paragraph  (c)  as  paragraph 
(b);  and  revising  redesignated  paragraph 
(b)  to  read  as  follows: 

§  280.324    Change  In  status  of  trademark 
registration  or  amendment  of  the 
trademark. 

(a)  •    •   * 

(1)  Issuance  of  a  final  decision  on 
appeal  which  refuses  registration  of  the 
application  which  formed  the  basis  for 
the  certificate  of  recordal; 

(2)  Abandonment  of  the  application 
which  formed  the  basis  for  the 
certificate  of  recordal; 

(3)  Cancellation  or  expiration  of  the 
trademark  registration  which  formed  the 
basis  of  the  certificate  of  recordal:  or 

(4)  An  amendment  of  the  mark  in  a 
trademark  application  or  registration 
that  forms  the  basis  for  a  certificate  of 
recordal.  The  certificate  of  recordal  shall 
become  inactive  as  of  the  date  the 
amendment  is  filed.  *   *   ■ 

(b)  Certificates  of  recordal  designated 
inactive  due  to  cancellation,  expiration, 
or  amendment  of  the  trademark 
registration,  or  abandonment  or 
amendment  of  the  trademark 
application,  cannot  be  reactivated. 

29.  Redesignated  §  280.325  is  revised 
to  read  as  follows: 

§  280.325    Cumulative  listing  of  recordal 
information. 

The  Commissioner  shall  maintain  a 
record  of  the  names,  current  addresses, 
and  legal  entities  of  all  recorded 
manufacturers  and  their  recorded 
insignia. 

30.  The  reference  to  "§  280.710"  is 
revised  to  read  "§  280.310"  in  the 
following  sections: 

Redesignated  §  280.31 1 ;  redesignated 
§280.312. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-42209:  File  No.  S7-2»-«9] 

RIN  323S-AH8S 

Unlisted  Trading  Privilege* 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Ih^posed  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  propo.sing  a  change  to 
Rule  12f-2  under  the  Securities 
Exchange  Act  of  1934,  which  governs 
unlisted  trading  privileges  ("UTP")  in 
listed  initial  public  offierings  ("IPOs"). 
Under  the  proposed  rule  change,  a 
national  securities  exchange  extending 
UTP  privileges  to  an  IPO  security  listed 
on  another  exchange  would  no  longer  be 
required  to  wait  until  the  day  alter 
trading  has  commenced  on  the  listing 
exchange  to  allow  trading  in  that 
security.  Instead,  a  national  securities 
exchange  would  be  permitted  to  begin 
trading  in  an  IPO  issue  pursuant  to  UTP 
immediately  after  the  first  trade  in  the 
security  is  reported  by  the  Usting 
exchange  to  the  ConsoUdated  Tape. 
DATES:  Comments  should  be  submitted 
on  or  before  January  31.  2000. 
ADDRESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views  and  opinions  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Stiwl.  N.W., 
Washington.  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-cowments&sec  gov.  All 
comment  letters  should  refer  to  File  No. 
S7-29-99.  All  submissions  will  be  made 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Reference  Room.  450  Fifth  Stiwt,  N.W.. 
Washington.  DC  20549.  Electronically- 
submitted  comments  will  be  posted  on 
the  Commission's  Internet  website 
(http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Ehrlich.  Attorney,  at  (202)  942- 
0778  or  Ira  Brandriss.  Attorney,  at  (202) 
942-0148,  Division  of  Market' 
Regulation.  Securities  and  Exchange 
Commission.  450  Fifth  Stieel.  N.W.. 
Washington.  DC  20549-1001. 
SttPPLEMEtfTARY  INFORMATION: 

I.  Background 

Section  12(f)  of  the  Act '  governs 
when  a  national  securities  exchange 
("exchange")  may  extend  UTP  to  a 
security,  i.e.,  allow  trading  in  a  security 
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that  is  not  listed  and  registered  on  that 
exchange. 2  Section  12(f)  was 
substantially  amended  by  the  UTP  Act 
of  1994  ( "UTP  Act").3  Prior  to  that  time, 
exchanges  had  to  apply  to  the 
Commission  for  approval  before 
extending  UTP  to  a  particular  security. 
This  process  entailed  notice  of  the 
application  in  the  Federal  Register,  a 
period  for  interested  parties  to  comment 
on  the  application,  and  formal 
Commission  approval  based  on  a 
finding  that  extension  of  UTP  to  the 
security  would  be  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors.  The 
UTP  Act.  among  other  matters,  removed 
the  application,  notice,  and  Conunission 
approval  process  from  Section  12(f) 
(except  in  cases  of  Commission 
suspension  of  UTP  in  a  particular 
security  on  an  exchange).  Accordingly, 
the  UTP  Act  eliminated  the  extensive 
LTP  approval  process  for  all  securities 
listed  and  registered  on  an  exchange- 
Nevertheless,  as  discussed  in  detail 
below,  the  exchanges  must  wait  one  full 
day  before  they  can  extend  UTP  to  a 
listed  IPO  security  as  defined  in  Section 
IZCniDlGJCDandCii).* 

A.  The  Waiting  Period 

la  passing  the  UTP  Act,  Congress 
considered  the  question  of  whether  a 
waiting  period  should  be  imposed  on 
exchanges  trading  an  IPO  security 
pursuant  to  UTP.  During  the  legislative 
process,  conflicting  views  arose  among 
interested  parties  concerning  the 
appropriate  waiting  period,  if  any,  for 
extending  UTP  to  an  IPO  security.  ^ 


^  Section  1 2(a)  genemlly  prohibiu  tndioK  od  an 
sxchange  of  any  tecurity  that  is  out  reKisterod 
(listed)  OD  that  axchange.  Section  12(n  excludes 
from  this  restriction  securities  traded  pursuant  to 
UTP  that  are  regislenKl  nn  another  national 
secunlieii  tixrhan^.  Wh«n  an  exr.h«nge  "tixtfmda 
UTP"  to  a  security,  the  exchange  nllows  its 
members  to  trade  the  security  as  if  il  were  listed  on 
tho  DxchangH.  Over-the-counter  ("OTC'}  dealers  are 
not  subintl  to  the  Section  lZ(a)  registration 
requirement  because  they  do  not  transacl  business 
on  an  exchange. 

'Pub.  L.  No  103-389.  108  Stat.  4081  (1994) 

*  Section  12(f)(t)(B),  read  jointly  with 
SeclionIZ(f)(1)(A)(ii).  as  amended,  provides  this 
exception  for  listed  IPO  secunties-  In  defining 
securities  that  fall  within  the  exception, 
subparagraphs  12{f)(l)(C)(i)  and  (ii)  provide: 

(i)  a  security  is  the  subject  of  an  initial  public 
oRering  if — 

(i)  the  offering  ofthe  subject  securit]' is  ragislered 
under  the  Securities  Act  of  1933;  and 

(11)  the  issuer  of  the  security,  inunediatety  prior 
to  filing  the  registration  statement  with  resp«:t  to 
the  uFTenng,  was  not  subject  to  the  nportiiig 
requirements  of  Section  13  or  151d}  of  this  title:  and 

(ii)  an  initial  public  ofiisrlng  of  such  security 
ciommonces  at  the  opening  of  trading  on  the  day  on 
which  such  security  commencea  trading  on  the 
national  securities  exchange  with  which  such 
security  is  registered. 

^  At  Congressional  hearings,  testimony  and 
evidence  were  presenled.  on  one  hand,  to  shew  (he 


As  a  result.  Congress  temporarily 
permitted  UTP  exchanges  to  trade  an 
IPO  security  only  after  two  days  of 
trading  had  occurred  on  the  exciiange 
on  which  the  security  was  registered 
and  listed.  It  also  required  the 
Commission  to  prescribe,  by  rule  or 
regulation  within  180  days  of  the 
legislation's  enactment,  the  duration  of 
the  interval,  if  any.  that  UTP  exchanges 
would  be  required  to  wait  before  trading 
in  listed  IPOs.**  In  a  report  to  Congress 
on  the  UTP  Act.  the  House  Committee 
on  Energy  and  Commerce  described  the 
interim  waiting  period  as  "a  temporary 
exception"  to  the  general  authority  it 
granted  to  exchanges  to  extend  UTP 
immediately.  In  leaving  the  ultimate 
decision  on  the  issue  in  the  hands  of  the 
Conunission,  the  Committee  expressed 
the  view  that  the  rulemaking  process 
would  afford  an  opportunity  for  the 
conflicting  concerns  and  suggestions  to 
be  examined  and  resolved.^ 

B.  The  Conunission 's  Original  Proposal: 
Elimination  of  the  Waiting  Period 

Accordingly,  on  February  9. 1995,  the 
Commission  proposed  for  comment 
Rule  12f-2.«  which  would  have 
virtually  eliminated  the  wailing  period.** 
Under  the  proposal,  rather  than 
continuing  the  temporary  requirement 


negative  impact  that  a  mandatory  waiting  period  for 
UTP  would  have  on  competition.  An  interested 
party  in  favor  of  a  mandatory  wailing  period 
asserted,  on  the  other  hand,  that  listed  IPO 
securities  should  trade  in  a  central  location  for  a 
"short"  period  of  time  to  help  ensure  market 
efficiency  immediately  following  an  IPO.  and  that 
immediate  UTP  in  listed  IPO  securities  could 
iacrease  the  cost  of  raising  capital  far  issuers. 

"  Amended  Section  12(f)(1)(C)  required  exchanges 
(until  the  earlier  of  the  effective  date  of  a 
Commission  rule,  or  240  days  after  the  enactment 
of  the  UTP  Act)  to  wait  until  the  third  trading  day 
in  a  listed  IPO  security  before  trading  the  security 
pursuant  to  UTP. 

'  The  Committee  staled  that 

The  Committee  expects  that,  in  undertaking  ibe 
IPO  rulemaking  authorized  under  the  bill,  the 
Commission  will  seek  comments  on  the  benefits 
asfrodtted  with  streemllning  the  regulatory  process 
and  enhancing  competibve  opportunities  among 
market  centers  with  respect  to  UTP  in  IPOs,  and  the 
identiScation  of  the  negative  e^cts  if  any  thai 
^antii^  immaditte  U1T  might  have  on  the 
distribution  of  these  securities.  The  Committee 
further  expects  the  Commission  to  consider  the 
oxperiaDce  of  the  third  market  tmding  in  listed  IPOs 
in  the  c:ourse  of  its  examination  of  thetw  questions. 
Finally,  the  Committee  expects  the  markets  to 
coopeiste  in  providing  the  Commission  with  data 
r^uding  the  nature  and  effect  of  trading  activity 
(including,  fix  example,  any  volatility  effects  on  the 
security)  in  connection  with  IPO  listings  in  order 
to  enable  the  Commission  to  determine  whether  the 
benefits  of  confining  early  trading  in  IPOs  to  one 
marketplace  are  outweighed  by  the  benefits  of 
removing  regulatory  delays  that  inhibit  competition 
among  mariuis. 

H.R.  Rep  No.  626. 103d  Coog.,  2d  Sass.  (1994). 

'>17CFR240  12f-2. 

«E3aitange  Act  Release  No.  35323  (Feb.  2.  1M5). 
60  FR  7718  (Feb.  9. 1995). 


to  wait  two  days.  UTP  exchanges  would 
have  been  permitted  to  begin  trading  in 
a  listed  IPO  immediately  after  the  first 
trade  executed  on  the  listing  exchange 
was  reported  by  that  exchange  to  the 
Consolidated  Tape.  In  proposing  a  one- 
trade  interval  for  UTP  in  IPO  sectuities, 
the  Commission  stated  that: 

Shortening  tho  interval  for  UTP  in  listed 
IPO  securities  should  enhance  the  abilit)'  of 
exchanges  to  compete  for  order  flow  in  the 
subject  securities,  especially  in  light  of  the 
fact  that  OTC  dealers  may  trade  IPO 
securities  immediately  upon  effective 
registration  with  the  Commission. 
Accordingly,  in  the  absence  of  a  compelling 
reason  to  impose  a  restriction  that  would 
inhibit  competition  among  exchanges,  the 
Commission  initially  believes  that  competing 
exchanges  should  be  ahle  to  extend  UTP  to 
a  listed  IPO  security  after  the  first  trade  in 
the  security  on  the  listing  exchange  has  been 
effected  and  reported.*" 

The  Commission  noted  that  testimony 
and  evidence  were  presented  during  the 
legislative  process  preceding  the  UTP 
Act  to  show  the  negative  impact  that  a 
mandatory  waiting  period  has  an 
competition.  The  Commission  also 
pointed  out  that  the  third  market  traded 
listed  IPO  securities  with  no  delay.  The 
Commission  solicited  comment  on  the 
potential  impact  on  markets  and  the 
distribution  of  securities,  as  well  as  the 
experience  of  the  third  market. 

The  Commission  received  eight  letters 
in  response  to  the  original  proposal,  five 
of  which  supported  the  proposed  rule, 
and  three  of  which  opposed  it."  In 
addition,  shortly  before  the  proposed 
rules  were  published,  the  Commission 
received  a  study  from  tho  Philadelphia 
Stock  Exchange  ("Phlx"),  submitted  on 
behalf  of  itself,  the  Boston  Stock 
Exchange,  the  Chicago  Stock  Exchange, 
and  the  Pacific  Stock  Exchange  (now 
known  as  the  Pacific  Exchange). 

The  Phlx  study  showed  high  trading 
volimie  in  IPOs  during  the  early  days  of 
trading,  particularly  the  first  and  second 
days  of  trading.  Citing  this  data,  the 
regional  exchanges  argued  that  a 
restriction  on  extending  UTP  to  IPO 
securities  created  a  substantial  negative 
e0ect  on  competition,  both  in  relation  to 
the  listing  exchange  and  OTC  dealers 


■"Exchange  Act  Releese  No.  35323  (Feb.  2. 1995). 
60  FR  7718.  7720  (Feb.  9. 1995). 

' '  Favoring  the  propout  were  the  Boston  Stock 
Exchange.  Inc..  the  Chicago  Stock  Exchange.  Inc.. 
the  Pacific  Stock  Exchange.  Inc.  (one  letter 
commenting  duectly  on  the  proposal,  and  one  Istler 
responding  to  negative  comments),  and  the 
Philadelphia  Stock  Exchange.  Inc.  (letter 
responding  to  negative  comments).  Opposing  the 
proposal  were  the  New  York  Slock  Exchange.  Iim:.. 
OS  First  Boston,  and  Lehman  Brothers.  For  a 
summary  of  the  comments,  see  Exchange  Act 
Release  No.  35637  (April  21,  IMS),  00  PR  20S91 
(April  ZB,  1995). 
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trading  listed  securities  (the  "third 
market").  ^2 

On  the  other  hand,  the  commenters 
opposing  a  reduced  waiting  period — the 
New  York  Stock  Exchange  {"NYSE") 
and  two  underwriting  firms — 
maintained  that  immediate  regional 
exchange  trading  of  IPOs  would 
increase  price  volatility  in  the  trading  of 
IPO  securities.  With  IPOs  trading 
immediately  on  UTP  exchanges,  they 
argued,  underwriters  would  not  have 
suHicient  time  to  ensiue  an  orderly 
distribution  of  the  securities."  A  study 
produced  by  Lehman  Brothers  at  the 
time  showed  higher  volatility  in  some 
Nasdaq  IPOs  than  in  selected  NYSE 
IPOs.  Opponents  of  the  proposal  cited 
this  data  in  asserting  that  dispersed 
initial  trading  of  EPOs  is  more  volatile 
than  initial  centralized  trading. '* 

C.  Adoption  of  a  Revised  Version 

On  April  21,  1995,  the  Commission 
adopted  a  revised  version  of  its  original 
proposal.  Instead  of  allowing  UTP 
exchanges  to  trade  a  listed  IPO  as  soon 
as  the  first  trade  on  the  listing  exchange 
was  reported  to  the  Consolidated  Tape, 
the  revised  rule  required  them  to  wail 
imtil  the  opening  of  business  on  the  day 
following  the  EPO.  In  other  words,  a 
one-day  trading  delay  was  established 
for  UTP  in  listed  IPOs. »^ 

In  arriving  at  this  position  in  1995, 
the  Commission  acknowledged  the 
substantial  volume  of  trading  that 
occurs  on  the  initial  trading  days  of 
IPOs.  As  a  general  matter,  the 
Commission  agreed  with  the  regional 
exchanges  that  early  UTP  in  IPO 
securities  would  enhance  the  ability  of 
multiple  markets  to  compete  for  this 
volume.  However,  it  also  recognized  a 
possibility  that  virtually  immediate  UTP 
in  IPO  securities  could  complicate  the 
pricing  and  orderly  distribution  of  IPO 
securities  by  increasing  the  risk  of  price 
volatility  as  the  secunties  are 


■=!  The  Chicago  Stock  Eixliange  also  silled  that  it 
had  listed  IPOs  simultaneous  iy  with  the  NYSE  and 
had  seen  no  adverse  effect.  Similarly,  the  Phlx 
study  found,  in  the  case  of  five  IPOs  that  wen? 
dually  or  multiply  listed  on  a)  least  one  rvgional 
ex'^iiaoge  and  tibe  NYSE,  that  the  regional  trades  on 
the  first  two  days  virtually  always  were  within  the 
NYSE  daily  trading  range. 

t^Two  commenten  advocated  at  the  time  that 
Congress's  temporary  two-day  delay  should 
continue  in  place,  while  the  third  recommended  the 
retention  of.  at  the  very  least,  a  one-day  trading 
delay. 

'*  Supporters  countered  that  any  increese  in  price 
volatility  in  early  trading  of  IPOs  is  limiiod  to 
upward  price  movement.  Supporters  also  atgued 
that  price  volatility  is  generated  by  supply  and 
demand,  and.  as  a  natural  by-product  of  a  free  and 
open  market,  should  never  be  used  as  a  reason  to 
exclude  some  equally-regulated  competitws  &om 
the  marketplace. 

>'  See  Exchange  Act  Release  Na  35637  (April  21. 
1995).  60  FR  20891  (April  28.  1995). 


distributed  to  the  public.  The 
Commission  noted  particularly  the 
concern  raised  by  the  underwriters  that 
believed  that  IPO  pricing  could  be  at 
risk  if  there  was  no  opportunity  for  early 
centralized  trading.  Finally,  a  significant 
factor  in  the  Commission's  decision  to 
adopt  a  one-day  trading  delay  in  1995 
was  the  fact  that  InsufBcient  data  was 
available  with  which  to  assess  the 
potential  impact  of  immediate  IPO 
trading  in  multiple  markets. 

The  Commission  stated  at  the  time, 
however,  that  it  would  continue  to 
monitor  the  trading  of  IPOs,  and  that  it 
would  be  willing  to  consider  revisiting 
the  question  of  the  appropriate  waiting 
period  for  extending  UTP  to  listed  IPO 
securities  after  experience  had  been 
gained  with  the  amended  rides."'  The 
Commission  believes  that  il  is  now 
appropriate  to  revisit  the  one-day 
waiting  period  based  on  its  experience 
over  the  last  four  years,  as  well  as 
results  of  a  new  study  submitted  lo  the 
Commission  by  several  regional 
exchanges. 

D.  The  2998  Study 

In  August  1998.  the  Chicago  Stock 
Exchange,  the  Cincinnati  Stock 
Exchange,  and  the  Pacific  Exchange 
presented  to  the  SEC  for  review  a  new 
study  ("1998  Study"),  examining  the 
effects  of  immediate  multiple  trading  of 
IPO  securities.^'  The  study  was 
conducted  at  the  request  of  the  Chicago 
Stock  Exchange  in  response  to  the 
Commission's  1995  indication  that  it 
would  be  open  to  reconsidering  the 
issue  when  new  data  became  available. 

The  study  comprised  two  sets  of 
inquiries.  Each  compared  a  group  of 
newly  issued  securities  that  were 
permitted  to  trade  immediately  on  more 
than  one  exchange,  with  a  group  of  IPO 
securities  thai  were  similar  in  type  but 
that  were  subject  to  the  one-day  trading 
delay.  The  study  examined  whether  bid- 
ask  spreads  and  intraday  price  volatility 
were  greater  for  the  IPOs  that  were 
dually  or  multiply  traded  than  for  the 
IPOs  that  were  not.  compiling  data  from 
the  first  five  days  of  trading  for  each  of 
the  sectuities. 

SpeciHcally.  the  first  analysis 
compared  a  group  of  nine  dually  listed 
IPOs  and  six  spin-offe  '••  that  traded  on 


>"ld  at  20894. 

>^)ay  Ritter,  )oe  B-  Cordell  Emioeol  Scholar. 
Untversity  nf  Florida,  "Unlisted  Trading  Privileges 
in  tasted  IPOs:  Analysis  of  the  One- Day  Delay." 
Fune  199B.  available  in  public  File  No.  S7-2«h-99 

'"In  the  spin-ofls.  the  shareholders  of  a  parent 
company  were  issued  IPO  shares  in  a  subsidiary 
company.  Spin-offs  an*  cotuidered  lo  be  "technical 
IPOs" — i-t-.  transections  that  are  not  tradititnu} 
initial  issuances  of  shares  to  the  general  public  in 
exchange  for  cash,  but  that  are  currently  included 


more  than  one  exchange  *^  with  a 
similar  group  of  IPO  securities  thai  were 
not  dually  or  multiply  listed  The  two 
groups  of  offerings  wen;  issued  during 
the  same  general  time  period. 2*'  and 
were  similar  in  terras  of  the  industry  of 
the  issuer  and  the  amotxnt  of  pnx^eeds    . 
from  the  offering.  Because  an  IPO  as 
defined  imder  the  Act  includes  both 
traditional  IPOs  and  spin-offs,  the  study 
attempted  to  include  both  in  its 
analysis.  Moreover,  like  IPOs,  the  spin- 
offs involve  an  issuance  of  shares  where 
there  is  no  previous  basis  to  establish  an 
opening  price  The  sampling  for 
comparison  was  small  because  tPOs  are 
rarely  listed  on  more  than  one  exchange. 

This  first  inquiry  foimd  that  price 
volatility  was  higher  on  the  first  day  of 
trading  for  both  groups  of  IPOs  and 
spin-offs  than  on  any  of  the  subsequent 
four  days.  However,  the  price  volatility 
of  IPOs  and  spin-offs  traded  on  only  one 
exchange  was  approximately  30% 
higher  than  that  of  the  IPOs  and  Spin- 
offs that  were  traded  on  at  least  two 
exchanges.  In  addition,  in  its 
comparison  of  bid-ask  spreads,  the 
study  showed  that  there  was  no 
statistically  significant  difference 
between  the  two  groups.  Thus,  the  study 
concluded .  neither  an  analysis  of  price 
volatility  nor  a  survey  of  bid-ask  spreads 


wtthln  the  definttuin  of  IPO  In  Secticai  12  of  the 
Act. 

'"Spin-offs  and  IPOs  that  were  not  considered 
IPOs  under  Section  12  of  the  Act  could  tie  traded 
immediately  on  other  exchanges. 

^oThe  dually  or  multiply  listed  IPQs  and  spin- 
ofEs  examined  in  this  section  of  the  study  began 
trading  between  1993  and  1997.  The  oomperiton 
group  of  IPOs  and  spin-offs  listed  on  only  ant 
eKi:hangf>  were  selected  from  antoog  IPOs  and  spin- 
ous that  begin  trading  between  1995  and  1997 
because  the  one-day  delav  for  VTV  trading  of  such 
securities  first  went  into  effect  in  1995.  The 
comparison  group  was  selected  on  the  basii  of 
similar  industriu^-  <iod  proceeds.  Tbe  sample  group 
of  dually-tuit^i  IPOw  included  the  following 
cumpanies-  Or  Pppp#?r/SeveD-Up.  Dean  Witter' 
Discover.  Allstatr.  Urban  Shopping  Centers.  Pat- 
Tel.  Guidant  Corp..  PMI  Group,  Hambrecht  k  Qui^t. 
Uominick's  Supermarkets.  Western  Atlas  hic  , 
Lehman  Bros.  Holdings.  Promus  Hotel  Corp.,  Host 
Mamoli  Services.  360'  Communicatinns.  and 
Imalton  Oirp  The  control  group  of  noo-duaily 
listed  IPOs  included:  Fresh  Del  Moote  Produce. 
Donaldson  Lufkin  lenrette.  American  States 
Financial.  Prentiss  Properties  Tnist.  Excel 
(ximmumcstions.  doblU  DiraclMail.  capMAC 
Holdings,  Fnedman  Billing^ Ramsey.  Circle  k. 
Diamond  O^hore  DrilUng.  CoatiGnancial , 
Renaissance  Hotel  Group.  Rod  Roof  Inns.  Berg 
Electronics,  and  Sell  k  Howell. 

In  terms  of  intraday  price  volatility  (the  dsilv 
standard  deviation  of  returns),  the  sample  gmiip 
produced  \*olatility  of  5.:i1h  while  the  control  sroup 
had  volatility  of  S  89%  This  difference  suggcsis 
that  non-dualty  listed  n*Os  tend  to  be  30'»>  more 
volatile  than  dually  listed  IPOs  Tbe  study  almi 
showed  that  the  bid-ask  spreads  for  each  group 
wer«  similar  The  bid-a&k  »pn.*ads  for  the  dually 
listed  group  were  a  statuticatly  )nsignificanl  10% 
higher  than  the  ccratrol  group  for  the  Brvt  day  of 
trading  aod  only  5%  blghar  tiy  Ihe  sacood  day  of 
trading. 
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revealed  any  evidence  of  damage  to 
market  quality  caused  by  immediate 
trading  of  IPOs  on  non-Usling 
exchanges. 

The  second  analysis  compared  a 
group  of  securities  issued  by  companies 
that  underwent  some  type  of 
restructuring  and  could  be  dually  or 
multiply  traded  because  they  were  not 
subject  to  the  UTP  prohibition,  with  a 
group  of  stocks  that  similarly  were 
issued  as  a  result  of  reorganizations  but 
that  were  subject  to  the  UTP 
prohibition.  Although  this  sampling  did 
not  include  securities  of  a  private 
company  going  public  for  the  first  time, 
the  reorganizations  are  considered 
"technical  IPOs"  because  they  meet  the 
Section  12(f)  definition  of  an  IPO  for  the 
purposes  of  the  statutory  one-day 
trading  delay.^'  The  analysis  compared 
data  between  1994  and  1997  for  eleven 
companies  that  were  not  subject  to  the 
UTP  prohibition  with  six  companies 
that  were. 

This  second  inquiry  found  that  the 
price  volatility  on  the  first  day  of 
trading  in  either  group  of  securities  was 
not  exceptionally  high.  Moreover,  the 
price  volatility  of  new  issuances  that 
traded  on  more  than  one  exchange  the 
first  day  did  not  differ  significantly  from 
that  of  the  technical  IPOs  trading  on 
only  one  exchange.  The  study  also 
found  no  significant  differences  in  the 
bid-ask  spreads  between  the  technical 
IPOs  and  the  comparison  group  that 
traded  on  more  than  one  exchange  the 
first  day.22 

The  study  concluded  from  these 
analyses  that  there  is  no  empirical  basis 
for  the  contention  that  multiple 

■<  Sa«  note  4.  supttt. 

"Tlw  tscond  anaiysU  comparad  eleven  stocJu  of 
iuuflfs  that  underwent  some  toim  of  raetrucluring 
between  May  1994  and  October  1997  that  were  not 
deemed  to  be  an  IPO.  with  &u  gtocla  that 
underwent  a  restructuring  between  April  1097  and 
October  1997  but  that  were  deemed  to  be  an  IPO. 
The  ctHitrol  group  of  stocks  that  were  not 
considered  to  be  an  IPO  included  UUnova  Corp  . 
Rexel  Corp  .  Burlington  Northern  Santa  Fe.  Walt 
Disney.  Rockwell  International.  Tenneco,  Enron 
Corp..  Rough  Industries.  Texas  Iftitities  Co..  Fint 
Republic  Bancorp,  and  Excel  Cotomiinicationa.  The 
sample  group  of  stocks  that  were  considered  to  be 
an  IPO  included:  CTG  Resource*.  Mew  Century 
Energies.  Pioneer  Natural  Resources.  Fred  Meyer 
Inc..  Keyspan  Energy,  and  U.S.  Restaurant 
Pnjperties- 

Tbe  sample  group  of  technical  IPOs  was  leas 
volatile  than  the  control  grtnip  for  four  of  the  first 
five  days  of  trading  after  the  reatnjcturing.  The  ratio 
of  volatility  of  the  sample  group  compared  to  the 
control  group  for  the  first  five  [lays  of  trading  wes. 
0  96.  1-55. 0-59. 0  80  and  0-Bl-  A  ratio  of  1  shows 
identical  volatility.  Likewise,  the  bid-ask  spreads 
were  closer  for  the  sample  group  than  the  control 
group  for  the  first  Gve  tiays  of  trading  aite  a 
restnjcturing.  The  ratio  of  bid-ask  spreada  of  the 
sample  group  compered  to  the  control  group  for  the 
first  five  days  of  trading  was:  O.BO.  O.BS.  0.69. 0.ai . 
and  0.93.  Again,  a  ratio  of  1  shows  Identical  bid- 
ask  spreads- 


exchange  trading  on  the  first  day  of  an 
IPO  adversely  affects  market  quality, 
either  by  increasing  price  volatility  or 
widening  bid-ask  spreads.  In  fact,  the 
evidence  indicated  that  listed  IPOs  that 
are  not  traded  on  more  than  one 
exchange  can  bo  more  volatile  than 
dually  or  multiply  listed  IPOs.  The 
study  further  noted  that  the  third 
market,  which  is  not  subject  to  the  one- 
day  delay.  currenUy  competes  with  the 
listing  exchange  in  trading  IPOs  on  the 
first  day  with  no  visible  adverse  effect. 
In  addition,  the  study  contained  data 
demonstrating  that  regional  exchanges 
have  been  unable  to  attract  a  substantial 
share  of  first  day  trading  volume  in  IPOs 
even  when  not  barred  by  the  statute 
from  participating.  For  example,  in  the 
case  of  the  dually  or  multiply  listed 
IPOs  studied,  the  regional  exchanges 
garnered  an  average  of  only  1.8%  of  the 
total  trading  volume  on  the  first  day. 
Although  the  proportion  increased  over 
the  next  four  trading  days,  it  still 
remained  comparatively  small.  In  the 
case  of  IPOs  subject  to  the  one-day 
trading  delay,  the  regional  exchanges 
accounted  for  no  more  than  an  average 
5%  of  the  total  trading  volume  for  days 
two  through  five.  In  view  of  the  small 
amount  of  volume  at  issue,  the  study 
concluded  that  eliminating  the  one-day 
delay  should  not  have  a  major  impact 
on  the  market  as  a  whole.  The  study 
also  observed  that  the  current  ban  on 
first  day  trading  puts  regional  exchanges 
at  a  competitive  disadvantage  vis-a-vis 
the  third  market,  whiiUi  is  not  subject  to 
the  one-day  delay. 

n.  Discuanon 

A.  Introduction 

The  Commission  preliminarily 
believes  that  there  is  an  absence  of 
significant  evidence  that  the  delay 
protects  the  markets  and  that, 
accordingly,  there  is  no  justification  for 
the  continuance  of  the  one-day  trading 
delay.  Recent  experience  appears  to 
support  changing  the  rule.  The  one-day 
trading  delay  appears  to  provide  no  real 
benefits  to  the  market  for  IPOs  and 
actually  inhibits  competition  among 
markets.  The  lack  of  any  problems  over 
the  last  four  years  with  reducing  the 
waiting  period  fitim  two  days  to  one  day 
supports  this  conclusion. ^^  In  addition, 
the  1998  study  discussed  above 
provides  further  evidence  that  the  one- 
day  trading  delay  should  be  eliminated 
or  reduced. 

As  noted  above,  when  the 
Commission  first  considered  this  issue 


in  1995,  two  commenters  supported  a 
two-day  waiting  period  for  IPOs, 
arguing  that  IPOs  would  not  have  an 
orderly  distribution  and  that  there 
would  be  increased  price  volatility  on 
these  two  days.  This,  however,  has  not 
turned  out  to  be  a  concern  on  the 
second  trading  day  as  evidenced  by  the 
successful  trading  since  1995  of  IPO 
securities  on  the  second  trading  day  by 
multiple  markets.  Therefore,  based  on 
this  experience  and  the  1998  Study,  the 
Commission  proposes  to  allow 
exchanges  to  extend  UTP  to  IPO 
securities  after  the  first  trade  on  the 
listing  market  is  reported  to  the 
Consolidated  Tape. 

B.  Proposed  Amendment 

The  Cismmission  is  proposing  an 
amendment  to  Rule  12f-2(a]''  to 
provide  that  an  exchange  may  extend 
UTP  to  a  listed  IPO  security  when  at 
least  one  transaction  in  the  subject 
security  has  been  effected  on  the  listing 
exchange  and  the  transaction  has  been 
reported  pursuant  to  an  effective 
transaction  reporting  plan  as  defined  in 
Rule  llAa3-l  under  the  Act.^'  The 
proposed  rule  would  reduce  the 
mandatory  waiting  period  (or 
"interval,"  as  it  is  described  in  the  Act) 
for  extending  UTP  in  listed  securities 
from  one  trading  day.  as  specified  in  the 
current  Rule  12f-2(a),  to  the  time  that  it 
takes  to  effect  and  report  the  initial 
trade  in  the  security  on  the  listing 
exchange. 

The  Commission  believes  that  it  is 
appropriate  to  minimize  regulatory 
restraints  on  competition  for  trading 
listed  IPO  securities.  The  proposed  rule 
change  should  enhance  the  ability  of 
exchanges  to  compete  for  order  flow  in 
these  securities,  especially  in  light  of 
the  feet  that  OTC  dealers  and  alternative 
trading  systems  may  already  trade  IPO 
securities  immediately  upon  effective 
registration  with  the  Commission.  The 
Commission  sees  no  compelling  reason 
to  maintain  a  restriction  that  inhibits 
competition  among  the  exchanges. 

Moreover,  the  1995  and  1998  studies 
show  no  evidence  that  the  one-day 
trading  delay  provides  any  tangible 
benefits  to  market  quality.  In  fact,  the 
1998  Study  suggests  that  greater  price 
volatility  actually  exists  on  the  first  day 
of  an  IPO  with  the  trading  delay  in 
place.  The  1998  Study  examined  both 
bid-ask  spreads  and  price  volatility  and 


"  white  there  have  been  frequent  queatiotis 
regartling  which  tranaactions  qiulify  aa  IPOa  under 
the  rule,  there  have  not  been  significant  problems 
in  tenns  of  IPO  pricing. 


"17CniZ40-12f-21al. 

"  1 7  CFR  240  1  lAa3-l  The  remaining 
paragraphs  of  Rule  12f-Z.  paragraphs  (b)  and  (c), 
which  currently  define  sub^t  securities  and 
require  that  the  extension  of  UTP  (o  an  IPO  security 
comply  with  all  the  other  provtsions  in  Section 
12tf),  and  tile  rules  thereunder,  would  remain 
unchanged. 
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was  unable  to  determine  that  there  was 
an  adverse  impact  on  market  quality 
resulting  from  the  trading  of  IPO 
securities  in  multiple  markets.^' 
Especially  in  view  of  the  rapidly 
expanding  choices  that  investors  have 
for  trade  execution,  placing  unnecessary 
restrictions  on  some  markets  in  favor  of 
others  tends  to  hamper  competition. 
While  the  listing  exchange  should  have 
the  benefit  of  listing  the  IPO.  other 
markets  should  be  permitted  to  provide 
a  place  for  investors  to  trade  those 
securities. 

In  1995,  the  Commission  expressed 
concern  about  maintaining  the  delay  but 
decided  that  prudence  dictated  a 
cautious  approach.  After  several  years  of 
experience  with  the  one-day  trading 
delay  and  analysis  of  the  impact,  the 
Commission  preliminarily  believes  that 
it  is  now  appropriate  to  lift  the  one-day 
trading  delay  for  IPOs. 

At  the  same  time,  the  Commission 
preliminarily  believes  it  necessary  to 
retain  a  minimal,  one  trade  waiting 
requirement  before  non-listing 
exchanges  may  begin  trading.  The  first 
transaction  in  an  IPO,  as  disseminated 
on  the  Consolidated  Tape,  conveys 
essential  information  to  the  public 
concerning  the  price  of  the  security  set 
by  the  underwriting  process.  In 
addition,  the  timing  nf  the  initial  trade 
and  commencement  of  trading  in  a  new 
issue  entail  significant  coordination 
involving  the  issuer,  the  listing 
exchange,  and  the  imderwriters  of  the 
public  offering  of  the  security.  If 
competing  exchanges  were  to  allow 
their  members  to  trade  a  listed  IPO 
security  before  it  initially  traded  on  the 
listing  exchange,  it  could  be  difficult  to 
ensure  that  all  the  preparation  for  the 
IPO  had  been  completed  before  pubUc 
trading  in  the  security  commenced.^^ 


^The  Commission  recognizes  that  the  number  of 
U^Os  studied  was  limited  due  to  tlie  low  number  of 
multiple  IPO  listings  and  the  current  restricliona- 
The  Commission  still  preliminarily  believes  that  the 
study's  methodology  Is  reasonable-  For  tlie 
definition  of  "IPO."  see  note  4.  supra. 

"  Oa  December  9. 1999.  Commission  staff  issued 
a  no-action  letter  to  the  regional  exchanges 
clarifying  the  definition  of  IPO  for  purposes  of  Rule 
12f-2.  The  no-action  letter  would  permit  Ihe 
regional  exchanges  to  begin  trading  securities  in 
certain  "technical  IPO"  transactions  on  the  same 
day  those  securities  begin  trading  on  another 
exchange  on  which  they  are  listed.  The  no-action 
letter  idenlifieG  six  examples  of  offerings  that  meet 
the  definition  of  IPO  under  Section  12(0  of  the  Act. 
but  that  are  not  traditional,  first  lime  capital  raising 
efforts  These  examples  involve  offerings  of 
securilies  to  an  existing  class  of  security  holders 
rather  tfian  an  initial  offering  of  shares  to  the 
general  public  in  excfiange  for  cash.  See  letter  from 
Annette  L  Nazareth.  Director.  Division  of  Market 
RegulaUon.  SEC.  to  Paul  B.  OKelly.  Executive  Vice 
Pnaldent,  Market  Regulation  and  Legal.  The 
Chicago  Stock  Exchange,  dated  December  9.  1999. 


C.  Solicitation  of  Comments 

The  Commission  seeks  comment  on 
the  one  trade  wailing  period  as 
proposed.  To  the  extent  that 
commenters  believe  that  the  current  one 
day  waiting  period  should  remain 
unchanged,  the  Commission  encourages 
commenters  to  submit  specific  data 
illustrating  the  need  to  retain  the 
current  waiting  period.  In  addition, 
should  a  commenter  believe  that  a 
different  interval  should  be  used,  the 
commission  encourages  commenters  to 
submit  specific  data  supporting  that 
belief  Relevant  data  mi^t  include  the 
potential  negative  effects  on  the  pricing 
of  an  IPO.  The  Commission  also  seeks 
comment  on  whether  any  changes  to  the 
consolidated  quotation  system  or  trade 
reporting  systems  should  be  made  as  a 
result  of  reducing  the  waiting  inter\'al 
from  one  day  to  the  first  trade  on  the 
listing  exchange.  In  addition,  the 
Commission  solicits  comment  on  the 
possible  impact  in  trading  and  whether 
additional  procedures  or  enhancements 
may  be  necessary  to  ensure  that  a  UTP 
market  does  not  commence  trading  prior 
to  the  first  trade  on  the  listing  exchange. 

m.  Costs  and  Benefits  of  the  Proposed 
Amendments 

The  Commission  is  considering  the 
costs  and  benefits  of  the  proposed 
amendment  to  the  Rule.  In  terms  of 
potential  benefits  to  market  participants 
should  the  proposal  be  adopted,  the 
proposed  amendment  would  allow  UTP 
exchanges  to  compete  with  the  listing 
exchange  and  the  third  market  for  order 
flow  on  the  first  day  an  IPO  starts 
trading.  Investors  benefit  when  more 
participants  offer  liquidity'  to  the 
market.  The  proposed  amendment 
would  also  reduce  compliance  costs  for 
UTP  exchanges  bef:ause  they  would  not 
be  required  to  analyze  transactions  to 
determine  which  ones  are  IPOs  under 
the  statutor)'  definition  and  subject  to 
the  current  one-day  delay.  As  long  as 
they  wait  for  one  trade  on  the  listing 
exchange,  UTP  exchanges  would  be  free 
to  extend  UTP  to  that  security.  In» 
addition,  issuers  would  benefit  from 
wider  distribution  of  IPO  securities  and 
greater  opportunities  for  price 
discovery. 

The  prop(}sed  amendment  could 
impact  the  listing  exchanges  because 
they  would  lose  a  one-day  trading 
advantage  over  other  exchanges.  In 
addition,  the  members  of  the  listing 
exchange  could  lose  business  because 
order  flow  might  be  lost  to  other 
exchanges.  The  Commission  does  not 
anticnpate  any  other  direct  or  indirtjct 
costs  to  U.S.  investors  or  other  market 
participants  because  the  rule  would 


impose  no  recordkeeping  or  compliance 
burdens. 

The  Commission  requests  i^nunent 
on  the  costs  and  benefits  of  the 
proposed  amendment  to  Rule  12f-2(a). 
In  particular,  the  Commission  asks 
commenters  to  address  what,  if  any, 
effect  the  proposed  rule  amendment 
could  have  on  exchanges  and  their 
members  and  whether  the  proposed 
amendment  would  generate  the 
anticipated  benefits  or  impose  any  costs 
on  market  participants.  In  addition,  the 
Commission  asks  commenters  to 
address  what,  if  any,  effect  the  proposed 
rule  amendment  could  have  on  i.<isuers 
and  other  market  participants. 

IV,  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility 
Analysis  ( "KFA")  is  being  prepared  in 
accordance  with  Section  3(a)  of  the 
Regulatory  Flexibility  Act  ("RFA").^"  It 
relates  to  a  proposed  amendment  to 
Rule  12f-2(a)  -^  under  the  Exchange 
Act.  The  proposed  amendment  would 
permit  exchanges  to  extend  UTP  to  an 
IPO  security  listed  on  another  exchange 
after  the  first  trade  on  the  listing 
exchange  is  reported  to  the 
Consolidated  Tape,  rather  than  waiting 
one  full  trading  day  as  currently 
required. 

A.  Reasons  for  and  Objectives  of  the 
Proposed  Actions 

This  amendment  is  proposed  to 
further  the  purposes  of  Section 
llA(a)(l)(D)  of  the  Exchange  Act*"  by 
fostering  efficiency,  enhancing 
competition,  increasing  the  amount  of 
information  available  to  brokers, 
dealers,  and  investors,  fatnlitating  the 
offsetting  of  investors'  orders,  and 
contributing  to  best  execution  of  those 
orders.  The  proposal  would  address  a 
barrier  to  competition  that  crurrently 
operates  as  a  restriction  on  trading 
activity.  Under  the  current  one-day 
trading  delay,  exchanges  that  do  not  list 
IPOs  are  unable  to  compete  with 
electronic  trading  systems  and  the  third 
market  for  order  flow.  The  proposed 
rule  change  would  facilitate  competition 
among  various  markets  for  order  flow 
and  enhance  investor  options  for  order 
execution.  The  one-day  trading  delay 
does  not  appear  to  proWde  any 
significant  benefit  to  the  marketplace, 
but  rather  appears  to  create  a  barrier  to 
competition.  The  proposed  rule 
amendment  would  improve  competition 
and  investor  choice. 


■'•  5  u.s.e:.  tioaial. 

"I7CFR240.12f-J(a). 
""15U.S.C-7Bk-l(a)(lKD| 


69980 


Federal  Register / Vol.  64,  No.  240 / Wednesday,  December  15,  1999/Propo5ed  Rules 


B.  Legal  Basis 

Sections  12Hl(lKa  and  12(f)(1)(D) 
provide  the  Commission  with 
rulemaking  authority  to  prescribe 
procedures  or  requirements  for 
extending  DTP  to  any  security.  In 
addition,  Section  nA(a)(l)(D)  sets  forth 
objectives  for  linked  markets  that  the 
Commission  should  pursue.  These 
include  fostering  efficiency,  enhancing 
competition,  increasing  the  amount  of 
information  available  to  brokers, 
dealers,  and  investors,  facilitating  the 
offisetting  of  investors'  orders,  and 
contributing  to  best  execution  of  those 
orders  The  changes  to  Rule  12f-2(a)  are 
also  proposed  under  the  Commission's 
authority  set  forth  in  Section  23(a)  of  the 
Exchange  Act. 

C.  Small  Entities  Subject  to  the  Rule 

The  proposal  would  directly  affect  the 
national  securities  exchanges,  none  of 
which  is  a  small  entity.  Paragraph  (e)  of 
the  Rule  0-10  "  states  that  the  term 
"small  business,"  when  referring  to  an 
exchange,  means  any  exchange  that  has 
been  exempted  from  the  reporting 
requirements  of  §  240.1 1  Aa3-1 .  "ITius 
there  would  be  no  impact  for  purposes 
of  the  RFA  on  small  businesses. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposal  would  not  impose  any 
new  reporting,  recordkeeping,  or  other 
compliance  requirements  on  exchanges, 
or  entities  indirectly  affected  by  the 
proposal. 

E.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  rules  that  duplicate,  overlap,  or 
conflict  with  the  proposed  rules. 

F.  Significant  Alternatives 

The  RFA  directs  the  Commission  to 
consider  significant  alternatives  that 
would  accomplish  the  stated  objectives, 
while  minimising  any  significant 
economic  impact  on  sm^  entities.  In 
connection  with  the  proposal,  the 
Commission  considered  the  following 
alternatives:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  Rule  for  small  entities:  (3)  the 
use  of  performance  rather  than  design 
standards:  and  (4)  an  exemption  &om 
coverage  of  the  Rule,  or  any  part  thereof, 
for  small  entities. 


The  Commission  believes  that  none  of 
the  above  alternatives  is  applicable  to 
the  proposed  amendment.  The 
exchanges  are  directly  subject  to  the 
requirements  of  Rule  12f-2(a)  and  are 
not  "small  entities"  because  they  are  all 
national  securities  exchanges  that  do 
not  meet  the  definition  of  small  entity. 
Therefore,  the  Conunission  does  not 
believe  the  alternatives  are  applicable  in 
the  present  proposal. 

G.  Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  comments  with  respect  to 
any  aspect  of  this  Initial  Regulatory 
Flexibility  Analysis.  In  particular,  the 
Commission  seeks  conunent  on:  (i)  The 
niuiber  of  small  entities,  if  any,  that 
would  be  affected  by  the  proposed  rule: 
and  (ii)  the  impact  that  the  proposed 
amendment  would  have,  if  any.  on  such 
entities.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis,  if 
the  proposed  amendment  is  adopted, 
and  will  be  placed  in  the  same  public 
file  as  comments  on  the  proposed  rules 
themselves.  Conunents  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sBC.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-29-99;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Conunent  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 

V.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
amendment  does  not  impose 
recordkeeping  or  information  collection 
requirements,  or  other  collections  of 
information  that  require  the  approval  of 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  e(  seq. 

VI.  EtEects  on  Competition,  Efficiency, 
and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange 
Act^-  requires  the  Commission,  when 
promulgating  rules  under  the  Act.  to 
consider  the  anti-competitive  effects  of 
such  rules.  Moreover.  Section  3  of  the 
Exchange  Act,^^  as  amended  by  the 


National  Securities  Markets 
Improvement  Act  of  1996,^*  provides 
that  whenever  the  Conunission  is 
engaged  in  a  rulemaking  and  is  required 
to  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  the  Conunission  must  consider, 
in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.  The  Commission 
notes  that  the  1998  Study  submitted  by 
the  regional  exchanges  in  support  of 
their  rulemaking  petition  appears  to 
indicate  that  the  rule  change  would 
promote  competition. 

The  Commission  requests  comment 
on  any  anti-competitive  effects  the 
proposed  rule  change  may  have  on 
national  seciuities  exchanges, 
associations,  third  markets,  order 
routing  firms,  investors,  issuers,  and 
other  market  participants.  As  stated 
above,  the  Commission  also  notes  that  it 
has  received  a  study  that  appears  to 
indicate  that  the  proposed  rule  change 
woidd  promote  competition.  The 
Commission  requests  comment  on,  and 
appropriate  data  regarding  the  impact 
of,  the  proposed  rule  change  would 
promote  efficiency,  competition,  and 
capital  formation. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Commission  is  also  requesting 
information  regarding  the  potential 
impact  of  the  proposed  rule  on  the 
economy  on  an  annual  basis. 
Commentators  should  provide  empirical 
data  to  support  their  views. 

Vn.  SUtutory  Authority 

The  rule  amendments  in  this  release 
are  being  proposed  pursuant  to  IS 
U.S.C.  78  et  seq.,  particularly  Sections 
llA(a)(l)(D),  12(f)(ll(C),  12(f)(1)(D).  and 
23(a)  of  the  Exchange  Act.  15  U.S.C. 
78k-l,  7Bl(f)(l)(C).  781(f)(1)(D).  78w(a). 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  Pari  240  of  Chapter  II  of  Title  1 7 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  240-GENERAl.  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1 .  The  authority  ciUtion  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g.  77|, 
77s,  771-2,  77oee.  77ggg,  77nnn,  77sss,  77ttl, 
7Bc,  78d,  78f,  78i,  78j,  7Bt-l,  7Bk.  7Bk-l,  78/, 


"  17  CFR  240.0-.10(e|. 


"  IS  U.S.C  7Bw<«XI). 
»lSU.S.C7lc. 


"  Pull.  L  No.  104-290. 110  SIM.  3416  (1«W|. 
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78m.  78n,  780.  78p.  78q.  78s.  78u-5.  "8w. 
78x.  78y/(d),  78min.  79q.  791.  80a-20.  80a-23. 
8aa-29.  80a-37.  80l>-3.  80b-4  and  80b-ll. 
unless  otherwise  noted. 

•  *         *         •         ■ 

2.  Section  240.12f-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  240.1 2t-2    Extending  unlisted  trading 
privileges  to  a  security  that  Is  the  subfect 
of  an  initial  public  offering. 

(a)  Ceneral  Provision. — A  national 
seciuities  exchange  may  extend  unlisted 
trading  privileges  to  a  subject  security 
when  at  least  one  transaction  in  the 
subject  security-  has  been  effected  on  the 
national  securities  exchange  upon 
which  the  security  is  listed  and  the 
transaction  has  been  reported  pursuant 
to  an  effective  tran.saction  reporting 
plan,  as  defined  in  §  240.11Aa3-l. 

*  *        •        •        • 

Dated:  December  9. 1999. 

By  the  Commission. 
lonathan  G.  Kalz, 
Secretary. 

(FR  Doc.  99-32472  Filed  12-14-99:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Pari  199 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
TRICARE  Family  Member  Dental  Plan 

agency:  Office  of  the  Secretary. 
Department  of  Defense. 
ACTION:  Proposed  rule:  extension  of 
public  comment  period. 

SUMMARY:  On  Wednesday.  November 
24.  1999.  (64  FR  66126),  the  Department 
of  Defense  published  a  proposed  rule  on 
TRICARE  Family  Member  Dental  Plan. 
This  doctmient  is  published  to  extend 
the  public  comment  period. 
DATES:  Conunent  period  has  been 
extended  until  January  14,  2000. 
ADDRESSES:  Address  conunent 
concerning  the  proposed  role  to 
TRICARE  Management  Activity/Special 
Contract  Operations  Branch,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9043. 

FOR  FURTHER  INFORMATION  CONTACT:  Col. 
Brian  Grassi.  303-676-3496. 

Dated:  December  9. 1999. 
l.,M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison. 
Department  of  Defense. 
(FR  Doc.  99-32305  Filed  12-14-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Parts  160  through  164 
RIN0991-AB08 

Standards  for  Privacy  of  Individually 
Identifiable  Health  Information 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Planning  and  Evaluation, 

DHHS. 

ACTION:  Notice  of  extension  ef  comment 

period  for  proposed  rule. 


SUMMARY:  This  notice  extends  the 
comment  period  on  a  proposed  rule 
published  in  the  Federal  Register  on 
November  3.  1999  (64  FR  59918).  The 
original  date  that  the  comment  period 
would  end  was  January  3,  2000.  That 
date  will  now  be  extended  imtil 
February  17.  2000. 

In  that  rule,  we  propose  standards  to 
protect  the  privacy  of  individually 
identifiable  health  information 
maintained  or  transmitted  in  connection 
with  certain  administrative  and 
financial  transactions.  The  propcsed 
rules,  which  would  apply  to  health 
plans,  health  care  clearinghouses,  and 
certain  health  care  providers,  proposed 
standards  with  respect  to  the  rights 
individuals  who  are  the  subject  of  this 
information  should  have,  procedures  for 
the  exercise  of  those  rights,  and  the 
authorized  and  required  uses  and 
disclosures  of  this  information. 

The  use  of  these  .'rtandards  would 
improve  the  efficiency  and  effectiveness 
of  public  and  private  health  programs 
and  health  care  services  by  providing 
enhanced  protections  for  individually 
identifiable  health  information.  These 
protections  would  begin  to  address 
growing  public  concerns  that  advances 
in  electronic  technology  in  the  health 
care  industry  are  resulting,  or  may 
result,  in  a  substantial  erosion  of  the 
privacy  siurounding  individually 
identifiable  health  information 
maintained  by  health  care  providers, 
health  plans  and  their  administrative 
contractors.  This  rule  would  implement 
the  privacy  requirement  of  the 
Administrative  Simplification  subtiUe 
of  the  Heath  Insurance  Portability  and 
Accountability  Act  of  1996. 
DATES:  The  conunent  period  is  extended 
to  no  later  than  5  p.m.  on  Febraarv  1 7, 
2000. 

ADDRESSES:  Submit  electronic 
comments  at  the  following  web  site: 
http://aspe.hhs.gov/adiimsimp/. 

Mail  comments  (1  original.  3  copies, 
and,  if  possible,  a  floppy  disk)  to  the 
following  address:  U.S.  Department  of 


Health  and  Human  Services,  Assistant 
Secretary  for  Planning  and  Evaluation. 
Attention:  Pnvacy-P.  Room  C-322A. 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW.  Washington. 
DC  20201. 

If  you  prefer,  you  may  deliver  your 
UTitten  comments  (1  original.  3  copies, 
and.  if  possible,  a  floppy  disk)  to  the 
following  address:  Room  442E.  200 
Independence  Avenue.  SW. 
Washington,  DC  20201. 

See  the  SUPPLEMENTARY  INfORMATION 
section  for  further  information  on 
comment  procediu*es.  availability'  of 
copies  of  this  document  and  electronic 
access  to  thi.s  document. 
FOR  FURTHER  INFORItUTKIN  CONTACT: 
Roxanne  Gibson  (202)  260-5083. 
SUPPLEMENTARY  INFORMATION:  Reason  for 
extension,  comment  procedures, 
availability  of  copies,  and  electronic 
access. 

Reason  for  extension:  We  originally 
proposed  a  60-day  period  for  public 
conunent  of  this  proposed  rule.  The 
original  comment  period  would  have 
closed  on  January'  3,  2000.  Because  of 
the  scope  of  the  proposed  rule,  the 
significant  implications  for  the  health 
care  system  and  the  substantial  public 
interest  in  the  proposed  mle,  we  believe 
that  additional  time  would  allow  for 
more  informative  and  thoughtful 
comments.  Therefore,  we  are  extending 
the  conunent  period  until  February'  15, 
2000. 

Comment  procedures:  All  conunents 
should  include  the  full  name,  address 
and  telephone  number  of  the  sender  or 
a  knowledgeable  point  of  contact. 
Written  comments  should  include  1 
original  and  3  copies.  If  possible,  please 
send  an  electronic  version  of  the 
comments  on  a  3V2  inch  DOS  format 
floppy  disk  in  Adobe  Acrobat  Portable 
Document  Formal  (PDF)  (preferred) 
HTML.  ASCII  text,  or  popular  word 
processor  format  (Microsoft  Word,  Corel 
WordPerfect). 

Because  of  staffing  and  resoiuce 
limitations,  we  caimot  accept  comments 
by  electronic  mail  or  facsimile  (FAX) 
transmission,  and  all  comments  and 
content  are  to  be  limited  to  the  8.5  wide 
by  11.0  high  vertical  (also  referred  to  as 
"portrait")  page  orientation. 
Additionally,  it  is  requested  that  if 
identical/duplicate  conunent 
submissions  are  submitted  both 
electronically  and  in  paper  form  that 
each  submission  dearly  indicate  that  it 
is  a  duplicate  submission.  In  each 
comment,  please  specify  the  section  of 
this  proposed  rule  to  which  the 
comment  applies. 

Comments  received  in  a  timely 
fashion  will  be  available  for  public 
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inspection,  as  they  are  received, 
generally  beginning  approximately  three 
weeks  alter  publication  of  a  document 
in  Room  442E  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC  20201  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  202-260-5083). 

After  the  close  of  the  comment  period, 
comments  submitted  electronically  and 
written  comments  that  we  are 
technically  able  to  convert  will  be 
posted  on  the  Administrative 
Simplification  web  site  {http:// 
aspe.hhs.gov/admnsimp/). 

Copies  To  order  copies  of  the  Federal 
Regisler  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  fax  to  (202)  512-2250. 
The  cost  for  each  copy  is  $8.00.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

Electronic  Access:  This  doctunent  is 
available  electronically  at  http:// 
aspe.hhs.gov/admnsimp/  as  well  as  at 
the  web  site  of  the  Government  Printing 
Office  at  http://www.access.gpo.gov/ 
su docs/aces/acesl40.html. 

Note  to  reader:  This  proposed  rule  is  one 
of  several  proposed  rules  that  are  being 
published  to  implement  the  Administrative 
Simplification  provisions  of  the  Health 
Insurance  Portability  and  Accountability  Act 
of  1996.  We  propose  to  establish  a  new  45 
CFR  subchapter  C.  Parts  160  through  164. 
Pan  160  will  consist  of  general  provisions. 
Part  162  will  consist  of  the  various 
.administrative  Simplification  regulations 
relating  to  transactions  and  identifiers,  and 
Part  164  will  consist  of  the  regulations 
implementing  the  security  and  privacy 
requirements  of  the  legislation.  Proposed  Part 
160.  consisting  of  two  subparts  (Subpart  A — 
General  Provisions,  and  Subpart  B — 
Preemption  of  State  Law)  will  be  exactly  the 
same  in  each  rule,  unless  we  add  new 
sections  or  definitioDs  to  incorporate 
additional  general  information  in  the  later 
rules. 

Dated:  December  10.  1999. 
DoniM  Shalala. 
Secntarv. 
[FR  Doc  99-324«4  Filed  12-10-99;  3:23  pmj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  99120-332-4332-01;  I.D. 
110499B] 

RIN  0648-AM79 

Atlantic  Highly  Migratory  Species; 
Pelagic  Longllne  Management 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  to  prohibit 
pelagic  longline  fishing  at  certain  times 
and  in  certain  areas  within  the 
Exclusive  Economic  Zone  of  the 
Atlantic  Ocean  off  the  coast  of  the 
Southeastern  United  States  and  in  the 
Gulf  of  Mexico.  This  proposed  rule  is 
necessary  to  address  pelagic  longline 
bycatch  and  incidental  catch  of 
overfished  and  protected  species.  The 
intent  of  the  proposed  action  is  to 
reduce  that  bycatch  and  incidental  catch 
by  pelagic  longline  fishermen  who 
target  highly  migratory  species  (HMS). 
DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number 
(see  AOORESSES)  no  later  than  5:00  p.m., 
eastern  standard  time,  on  February  11. 
20(X).  Public  hearings  on  this  proposed 
rule  will  be  held  in  January  and 
February.  2000.  Times  for  the  public 
hearings  will  be  specified  in  a  separate 
document  in  the  Federal  Register  to  be 
published  at  a  later  date. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  submitted  to 
Rebecca  Lent.  Chief.  HMS  Division  (SF/ 
1).  Office  of  Sustainable  Fisheries. 
NMFS.  1315  East- West  Highway,  Silver 
Spring,  MD  20910.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  301-713- 
1917  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  For 
copies  of  the  draft  Technical 
Memorandum  and  Supplemental 
Environmental  Impact  Statement/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (DSEIS/ 
RIR/IRFA),  contact  [ill  Stevenson  at 
301-713-2347  or  write  lo  Rebecca  Lent. 
FOR  FURTHER  INFOflMATXM  CONTACT:  Jill 
Stevenson  at  301-713-2347,  fax  301- 
713-1917,  e-mail 

)ill.stevenson@noaa.gov;  or  Buck  Sutter 
at  727-570-5447.  fax  727-570-5364.  e- 
mail  buck. sutter^noaa. gov. 
SUPPI^MENTARY  INFORMATION:  The 
Atlantic  swordfish  and  tima  fisheries 


aie  managed  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the 
Atlantic  Tunas  Convention  Act  (ATCA). 
The  Fishery  Management  Plan  for 
Atlantic  Timas.  Sworilfish,  and  Sharks 
(HMS  FMP)  is  implemented  by 
regulations  at  50  CFR  part  635.  The 
Atlantic  pelagic  longline  fishery  is  also 
subject  to  the  requirements  of  the 
Endangered  Species  Act  (ESA),  the 
Marine  Mammal  Protection  Act 
(MMPA).  and  the  International  Plan  of 
Action  for  Reducing  the  Incidental 
Clatch  of  Seabirds  in  Longline  Fisheries 
because  of  documented  interactions 
with  sea  turtles,  marine  mammals,  and 
sea  birds. 

Pelagic  Longline  Fishery 

Pelagic  longline  gear  is  the  dominant 
commercial  fishing  gear  used  by  U.S. 
tishermen  in  the  Atlantic  Ocean  to 
target  highly  migratory  species.  The  gear 
consists  of  a  mainline,  often  many  miles 
in  length,  suspended  in  the  water 
column  by  floats  and  from  which  baited 
hooks  are  attached  on  leaders 
(gangions).  Though  not  completely 
selective,  longline  gear  can  be  modified 
(e.g..  gear  coiifiguration.  hook  depth, 
timing  of  sets)  to  target  preferentially 
yellowfin  tuna,  bigeye  tuna,  or 
swordfish. 

Observer  data  and  vessel  logbooks 
indif:ate  that  pelagic  longline  fishing  for 
Atlantic  swordfish  and  tunas  results  in 
catch  of  non-target  tinfish  species 
(including  bluefin  tima,  billfish.  and 
undersized  swordfish)  and  protected 
species,  including  endangered  sea 
turtles.  Also,  this  fishing  gear 
incidentally  hooks  marine  mammals 
and  sea  birds  tluring  tuna  and  swordfish 
operations.  The  bycatch  of  animals  that 
are  hooked  but  not  retained  due  to 
economic  or  regulatory  factors 
contributes  to  overall  fishing  mortality. 
Such  bycatch  mortality  may 
significantly  impair  rebuilding  of 
overfished  flnfish  stocks  or  the  recovery 
of  protected  species. 

Bycatch  Reduction  Strategy 

Atlantic  blue  marlin.  white  marlin, 
sailfish.  bluefin  tima,  and  swordfish  are 
considered  overfished.  In  the  HMS  FMP 
and  Amendment  1  to  the  Atlantic 
Billfish  FMP  (Billfish  Amendment). 
NMFS  adopted  a  strategy  for  rebuilding 
these  stocks  through  international 
cooperation  at  the  International 
Commission  for  the  Conservation  of 
Atlantic  Timas  (ICCAT).  This  strategy 
primarily  involves  reducing  fishing 
mortality  through  the  negotiation  of 
country-specific  catch  quotas  according 
to  rebuilding  schedules.  However,  the 
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contribution  of  bycatch  to  total  fishing 
mortality  must  be  considered  in  the 
HMS  fisheries,  and  in  feet,  ICCAT  catch 
quotas  for  some  species  require  that 
countries  account  for  dead  discards.  The 
swordfish  rebuilding  plan  that  was 
adopted  by  ICCAT  at  its  1999  meeting 
provides  added  incentive  for  the  United 
States  to  reduce  swordfish  discards. 
Additionally,  Magnuson-Stevens  Act 
national  standard  9  for  fishery 
management  plans  requires  U.S.  action 
to  minimize  bycatch  and  bycatch 
mortality  to  the  extent  practicable. 

In  the'draft  HMS  FMP  and  proposed 
regulations  (64  FR  3154,  January  20, 
1999),  NMFS  proposed  a  time-area 
closure  during  July-September  in  the 
Florida  Straits  to  reduce  the  bycatch  of 
undersized  swordfish  by  pelagic 
longline  fishermen.  The  Florida  Straits 
area  was  proposed  for  closure  primarily 
due  to  high  di.scard  rates  of  undersized 
swordfish.  though  some  reductions  in 
billfish  morialily  were  also  anticipated. 
The  proposed  Florida  Straits  closure 
was  rejected  in  the  Final  HMS  FMP 
because  NMFS  concurred  with  public 
comments  that  indicated  that  the  area 
proposed  was  too  small  lo  be  effective 
at  reducing  bycatch  and  incidental  catch 
of  all  species  of  concern  and  because 
NMFS  agreed  that  a  more 
comprehensive  assessment  of  the 
bycatch  problem  was  warranted. 
Commercial  and  recreational  fishermen 
and  representatives  of  environmental 
groups  expressed  concerns  that  fishing 
effort  would  be  displaced  into  adjacent 
ocean  areas  where  bycatch  rates  of 
certain  species  were  likely  to  be  similar 
to,  or  higher  than,  those  rates  in  the 
proposed  closed  area.  NMFS  agreed  that 
further  analysis  of  the  effects  of 
reallocation  of  effort  was  needed. 

NMFS  indicated  in  the  final  HMS 
FMP  and  Billfish  Amendment  that  a 
more  comprehensive  approach  to  lime- 
area  closures  would  be  undertaken  after 
further  analysis  of  the  data  and 
consultation  virith  the  HMS  and  Billfish 
Advisory  Panels  (APs).  NMFS  held  a 
combined  meeting  of  the  HMS  and 
Billfish  fiPs  on  June  10-11.  1999,  to 
discuss  possible  alternatives  for  a 
proposed  nUe  under  the  fi'amework 
provisions  of  the  HMS  FMP.  At  the  AP 
meeting,  presentations  were  provided 
by  members  of  the  APs,  or  their 
representatives,  and  by  the  HMS 
Division  on  various  time-area  strategies. 

The  AP  members  were  generally 
supportive  of  the  time-area  management 
strategy,  and  asked  NMFS  at  the 
conclusion  of  the  meeting  to  develop  a 
written  document  outlining  all 
analytical  methods  and  results  of  the 
time-area  evaluation.  The  APs  also 
provided  several  comments  on  temporal 


and/or  spatial  components  that  NMFS 
should  consider  further  in  its  analyses. 
The  AP's  comments  and  suggestions 
were  included  in  the  development  of  a 
draft  Technical  Memorandum,  which 
was  made  available  to  the  public  on 
November  2.  1999  (64  FR  59162). 

Legal  Challenge  lo  FMPs 

After  issuance  of  the  final  regulations 
to  implement  the  HMS  FMP  and  Billfish 
FMP  Amendment,  the  National 
Coalition  for  Marine  Conservation  and 
several  other  groups  filed  suit  in  U.S. 
District  Court  for  the  District  of 
Coliunbia  challenging  the  bycatch  and 
rebuilding  provisions.  Plaintiffs  asked 
the  Court  to  enter  a  declaratory 
judgment  that  NMFS  violated  the 
Magnuson-Stevens  Act  and  the  APA 
and  to  "order  the  defendants,  as 
expeditiously  as  possible  and  by  a  date 
certain.  (1)  to  evaluate  adequately  the 
practicability  of  conservation  and 
management  measures  that  could 
minimize  highly  migratory  species 
bycatch;  (2)  to  require  practicable 
conservation  and  management  measures 
that  minimize  highly  migratory  species 
bycatch;  (3)  to  establish  an  adequate 
bycatch  reporting  methodolog>':  and  (4) 
to  set  forth  conservation  and 
management  measiues  to  rebuild  the 
blue  and  white  marlin  fisheries."  In  a 
negotiated  stay  of  the  proceedings  of  the 
suit.  NMFS  committed  to  publishing  a 
proposed  rule  on  or  by  December  15. 
1999.  to  address  bycatch  of  billfish  and 
imdersized  swordfish. 

Marine  Mammal  Protection  Act 
(MMPA) 

Under  procedures  established  by  the 
MMPA.  the  Atlantic  pelagic  longline 
fishery  has  been  listed  as  a  Categor\'  I 
fishery  due  to  the  frequency  of 
incidental  mortality  and  serious  injur>' 
to  marine  mammals  (predominantly 
pilot  whales  which  are  considered  a 
strategic  stock).  Based  on  1991  through 
1 995  observer  data  (the  most  recent  data 
considered  for  this  listing),  pelagic 
longline  gear  hooked  14  different 
species  of  marine  mammals. 

In  1994.  the  MMPA  was  reauthorized, 
establishing  the  Take  Reduction  Team 
framework.  The  Atlantic  Offshore 
Cetacean  Take  Reduction  Team 
(AOCTRT)  was  formed  in  May  1996  to 
address  protected  species  bycatch  by  the 
Cat^ory  I  Atlantic  pelagic  fisheries  (i.e.. 
driftnet.  longline.  and  pair  trawl 
fisheries  that  target  highly  migratory 
species).  Observer  data  collected  since 
1991  considered  by  the  AOCTRT 
indicate  that  marine  mammal 
interaction  rates  are  high  in  the  pelagic 
longline  fishery  and  that  effort  has 
expanded  since  1985. 


The  take  reduction  plan  was 
submitted  to  NMFS  in  November.  1996. 
In  accordance  with  section  1 18(1)  of  the 
MMPA.  that  plan  contained  measures  to 
address  the  bycatch  of  strategic  stocks  of 
marine  mammals.  The  consensus  plan 
recommended  a  broad  range  of 
regulator)'  and  non-regulatory  bycatch 
reduction  measures,  including,  but  not 
limited  to,  gear  modifications,  time-area 
closures  and  educational  workshops. 
NMFS  implemented  some  of  these 
proposed  measures  in  the  HMS  FMP 
(e.g.,  limiting  the  length  of  pelagic 
longlines  in  the  Mid-Atiantic  Bight, 
requiring  vessels  lo  move  after  an 
interaction  with  a  protected  species).  In 
the  final  HMS  FMP,  NMFS  noted  thai 
additional  reductions  in  takes  of  marine 
mammals  could  occur  with  closures  of 
certain  fishing  areas  during  times  of 
high  interaction  rates. 

Endangered  Species  Act  (ESA) 

Loggerhead  sea  turtles  are  considered 
threatened  luider  the  ESA,  and 
leatherback  and  Kemp's  Ridley  sea 
turtles  are  considered  endangered.  The 
AUantic  pelagic  longline  fishery' 
interacts  with  all  of  these  species.  On 
April  23,  1999,  NMFS  concluded  that 
the  pelagic  longline  fishery  may 
adversely  aHect.  but  is  not  likely  lo 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  NMFS  jurisdiction.  On  the 
approximately  5  percent  of  trips  with  at- 
sea  observers  fiom  1993  through  1997, 
a  total  of  470  -ea  turtles  was  obsened 
caught  by  pelagic  longline  fishermen 
Although  most  turtles  were  released 
alive.  NMFS  remains  concerned  about 
serious  injuries  of  turtles  hooked  on 
pelagic  longline  gear. 

NMFS  has  responded  to  requirements 
under  the  ESA  by  implementing  the 
terms  and  conditions  of  the  Biological 
Opinion  and  Incidental  Take  Statement 
for  the  pelagic  longline  fishery.  NMFS 
selects  a  target  of  5  percent  of  pelagic 
longline  trips  for  observer  coverage, 
records  information  on  the  condition  of 
sea  turties  and  marine  mammals  when 
released  on  observed  trips,  and  supports 
research  on  turtle  capture  rates  as  they 
relate  to  book  types.  NMFS  continues  to 
hold  educational  workshops  for  pelagic 
longline  fishermen  and  has  distributed 
turtie  and  marine  mammal  handling 
instructions  in  an  attempt  to  increase 
the  SLU-vival  of  protected  species 
through  education  on  proper  release 
techniques. 

To  the  extent  that  turtie  interactions 
occur  at  higher  rates  in  certain  fishing 
areas  at  particular  times,  time-area 
closures  for  pelagic  longline  fishing 
could  increase  or  reduce  turtie  lakes. 
NMFS,  therefore,  considered  the 
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potential  impacts  of  alternative  closed 
areas  on  the  expected  rates  of  turtle 
interactions.  In  addition,  NMFS 
considered  gear/fishing  modifications 
that  might  ftirther  reduce  turtles  talies. 

Bycatch  Reduction  Alternatives 

NMFS  considered  three  alternative 
actions  to  reduce  bycatch  and/or 
bycatch  mortalit)'  in  the  Atlantic  HMS 
pelagic  loagiine  fishery:  status  quo.  gear 
modifications  that  would  decrease 
hook-ups  and/or  increase  survival  of 
bycatch  species,  and  prohibiting 
longUne  fishing  in  areas  of  high  bycatch 
or  incidental  catch  rates.  NMFS 
considered  gear  modifications  beyond 
those  examined  during  development  of 
the  HMS  FMP.  NMFS  also  considered  a 
broad  range  of  closures,  both  in  terms  of 
area  and  time. 

NMFS  rejected  the  status  quo  because 
N'MFS  is  required  to  minimize  bycatch 
and  bycatch  mortality  under  the 
Magnason-Stevens  Act  to  the  extent 
practicable.  And,  although  NMFS, 
under  the  Endangered  Species  Act  and 
the  Marine  Mammal  Protection  Act,  has 
been  working  with  fishermen  to 
decrease  interactions  with  endangered 
sea  turtles  and  strategic  stocks  of  marine 
mammals  and  to  increase  chances  of 
survival  for  these  animals  when 
released  from  longline  gear.  NMFS  has 
determined  that  further  action  to  reduce 
bycatch  mortality  is  needed.  While  this 
proposed  rule  is  not  intended  to  directly 
address  bycatch  mortality  of  protected 
species.  NMFS  has  carefully  analyzed 
the  alternatives  to  ensure  that  the 
impacts  on  protected  species  would  be 
minimized. 

Gear  Modifications 

NMFS  considered  various  gear 
modifications,  including  the  restriction 
on  the  use  of  Uve  bait,  modifications  to 
hook  spacing  on  the  mainline,  a 
requirement  to  use  circle  hooks,  and 
limitations  on  soak  time  or  timing/ 
placement  of  gear.  Although  experience 
with  these  gear  modifications  indicates 
possible  reductions  in  bycatch  and/or 
bycatch  mortality,  data  are  insufficient 
to  conclude  that  gear  modifications 
alone  would  adequately  meet  the 
objective  of  reduced  mortality  for  all  of 
the  species  of  concern.  Given  the 
increased  fishing  costs  and  enforcement 
issues  associated  with  some  of  these 
alternatives,  NMFS  has  rejected  gear 
modifications  at  this  time  and  prefers  to 
assess  the  effectiveness  of  time-area 
closures  while  continuing  to  conduct 
and  support  gear  research. 

Effort  Reduction 

NMFS  rejected  the  banning  all  pelagic 
longline  fishing  by  U.S.  vessels  because 


of  the  significant  adverse  economic 
impact  on  fishermen,  support  services 
and  seafood  dealers,  and  increased  costs 
to  consumers.  Additionally,  a  ban  on 
longlining  might  preclude  full  harvest  of 
the  U.S.  swordfish  quota,  and  as  such, 
would  be  inconsistent  with  legal 
requirements  that  do  not  allow  for 
regulations  that  have  the  effect  of 
decreasing  an  ICCAT  quota  or  that  do 
not  provide  fishermen  with  a  reasonable 
opportunity  to  harvest  an  ICCj\T  quota. 
.NMFS  prefers  instead  to  restrict  pelagic 
longline  fishing  in  areas  where  bycatch 
and  incidental  catch  rates  are  the 
highest  and  thus  still  allow  for  pelagic 
longlining  in  other  areas. 

However,  even  with  these  proposed 
time-area  closures  to  reduce  bycatch 
rates,  NMFS  may  need  to  consider 
future  reductions  of  pelagic  longline 
effort  to  meet  bycatch  reduction  and 
stock  rebuilding  goals  for  all  afiected 
species.  While  reductions  in  the  pelagic 
longline  fieet  have  been  achieved  with 
the  limited  access  program 
implemented  by  the  HMS  FMP,  further 
reductions  could  be  achieved  through 
attrition  of  current  limited  access 
permits,  landings  criteria  for  renewal  of 
permits,  or  a  vessel  buy  back  program. 
NMFS  has  not  included  any  of  these 
measures  in  this  rulemaking.  However, 
NMFS  is  aware  of  three  legislative 
proposals  recently  introduced  in  the 
106*  Congress  (S1911.  H.R.  3331,  and 
H.R  3390)  to  reduce  bycatch  and  overall 
effort  in  the  longline  fleet.  Specifically, 
each  of  these  bills  appears  to  provide 
conservation  benefits  to  highly 
migratory  and  other  fish  species,  to 
reduce  negative  fishing  interactions 
between  the  longline  and  recreational 
fishermen,  and  to  reduce  the  number  of 
longline  fishing  vessels  through  a  buy 
back  program.  The  agency  finds  these 
objectives  laudable. 

Evaluation  of  Qosed  Areas 

NMFS  considered  a  number  of  factors 
when  examining  time-area  closures  as  a 
means  of  reducing  bycatch.  In  assessing 
the  effects  of  closures.  NMFS 
established  three  objectives:  (1)  to 
maximize  the  reduction  in  the 
incidental  catch  of  billfish  and  of 
swordfish  less  than  33  lb  (15  kg)  dressed 
weight:  (2)  to  minimize  the  reduction  in 
the  target  catch  of  swordfish  and  other 
marketable  species;  and  (3)  to  ensure 
that  the  incidental  catch  of  other  species 
(e.g.,  bluefin  tuna,  mammals,  turtles) 
either  remains  unchanged  or  is  reduced. 
It  was  recognized  that  all  three 
objectives  might  not  be  met  to  the 
maximum  extent  and  that  conflicting 
outcomes  would  require  some  balancing 
of  the  objectives. 


NMFS  analyzed  a  wide  range  of  areas 
to  evaluate  the  effect  of  closures  on 
bycatch  rates.  After  consultation  with 
the  AP,  NMFS  focused  on  combinations 
of  Gulf  of  Mexico  and  South  Atlantic 
Bight  areas  that  would  most  closely 
meet  the  bycatch  reduction  objectives. 
The  South  Atlantic  Bight  was  targeted 
because  in  recent  years  a  high 
percentage  of  the  swordfish  hooked  in 
that  area  were  undersized  and  were 
discarded.  The  Gulf  of  Mexico  area  was 
investigated  initially  as  an  area  of  high 
marlin  bycatch.  Preliminary  analyses 
were  made  available  to  the  AF  members 
and  to  the  general  public  in  the  draft 
Technical  Memorandum  (see 
ADDRESSES). 

Based  on  catch  and  bycatch  data 
reported  in  vessel  logbooks.  NMFS 
constructed  several  potential  closed 
areas  of  differing  sizes  both  in  the  Gulf 
of  Mexico  and  in  the  South  Atlantic 
Bight.  The  delineation  of  the  areas  and 
a  summary  of  reported  catch  and  effort 
in  each  area  are  contained  in  the  draft 
SEIS  (see  ADDRESSES)  and  are  not 
repeated  here.  Assuming  an  area  would 
be  closed,  NMFS  first  estimated  the 
target  catch  and  bycatch  that  would  not 
occur  during  the  time  of  the  closure 
based  on  average  catch  rates  reported  in 
vessel  logbooks  over  the  period  from 
1995  to  1997.  However,  it  is  realistic  to 
assume  that  the  effort  (longline  sets) 
normally  expended  in  the  potential 
closed  area  would  be  redistributed 
elsewhere.  Therefore,  in  analyzing  the 
degree  to  which  various  time-area 
closures  achieve  the  objectives,  it  was 
necessary  to  consider  effort 
redistribution.  The  results  of  the 
analysis  under  the  "no-redistribution" 
and  "redistribution  of  effort"  models  are 
described  at  length  in  the  draft 
Technical  Memorandum  and  Draft  SEIS 
(see  ADDRESSES)  and  are  not  repeated 
here. 

After  analyzing  the  net  effects  on 
catch  and  bycatch,  NMFS  is  proposing 
to  close  a  mid-sized  area  in  South 
Atlantic  Bight  (generally  between  24°00' 
N.  lat.  and  34°00'  N.  lat.  and  within 
76°00'  W.  long  and  82°00'  W.  long.) 
during  January  through  December  and  a 
mid-sized  area  in  the  Gulf  of  Mexico 
(north  of  26°00'  N.  lat.  and  west  of 
90°00'  W.  long.)  during  March  through 
September.  The  use  of  pelagic  longline 
gear  by  U.S.  commercial  fishermen  that 
target  HMS  (those  vessels  with  HMS 
permits)  would  be  eliminated  in 
approximately  99,810  square  miles  of 
ocean  by  the  South  Atlantic  closure  and 
and  96,560  square  miles  of  ocean  by  the 
Gulf  of  Mexico  closure.  Under  the 
assumption  of  no-effort  redistribution, 
NMFS  estimates  reductions  of 
incidental  catch  and  bycatch  as  follows: 
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40  percent  for  swordfish  discards:  22 
percent  for  blue  marlin  discards:  20 
percent  for  white  marlin  discards;  40 
percent  for  sailfish  discards:  60  percent 
for  bluefin  tuna  discards;  4  percent  for 
pelagic  sharks  discards;  46  percent  for 
large  coastal  sharks  discards;  and  5 
percent  for  sea  turtles.  Without  shifting 
fishing  effort  that  would  otherwise  be 
applied  in  the  closed  areas,  landings  of 
target  and  marketable  incidental  catch 
would  be  reduced,  including:  swordfish, 
24  percent:  bigeye,  albacore,  yellowrfin, 
and  skipjack  (BAYS)  tunas,  17  percent: 
dolphin,  59  percent,  pelagic  sharks.  12 
percent:  and  large  coastal  sharks,  37 
percent. 

Under  one  assumption  of 
redistribution  of  effort  for  the  same 
closure.  NMFS  estimates  that  reductions 
in  bycatch  and  incidental  catches  would 
be  22  percent  for  swordfish  discards  and 
49  percent  for  bluefin  tuna  discards. 
Incidental  landings  of  dolphin  would  be 
reduced  by  34  percent  under  this 
closiu«  alternative,  and  swordfish 
would  be  reduced  by  6  percent,  but 
landings  would  increase  by  6  percent 
for  pelagic  sharks  landings  and  9 
percent  for  BAYS  tunas.  The  bycatch  of 
sea  turtles  would  also  increase  by 
almost  8  percent  under  the  effort 
redistribution  scenario.  NMFS  expects 
that  at  least  some  fishing  effort  would  be 
shifted  to  open  areas  and,  therefore,     9 
considers  the  redistribution  model  to  be 
the  more  realistic  outcome. 

Although  a  reduction  of  10  percent  is 
estimated  for  sailfish.  discards  of  other 
Atlantic  billfish  would  increase  if  effort 
is  redistributed  at  random  from  the 
closed  area:  5  percent  for  blue  marlin: 
6  percent  for  white  marlin.  However, 
the  random  effort  redistribution  model 
does  not  account  for  the  generally 
smaller  size  of  vessels  that  currently  fish 
off  the  southeast  U.S.  Atlantic  coast  and 
it  is  unlikely  that  these  vessels  would  be 
redistributed  into  the  open  Caribbean  or 
southwest  Atlantic  Ocean  where  blue 
marlin,  white  marlin,  and  sailfish 
discard  rates  generally  increase. 
Therefore,  the  impact  of  effort 
redistribution  on  Atlantic  billfish 
discards  is  probably  overestimated. 
However.  NMFS  will  continue  to  assess 
reduced  or  alternative  closed  areas  that 
would  more  effectively  decrease  billfish 
discard  rates  overall  and  minimize 
displacement  of  vessels  into  areas  where 
biUJBsh  discard  rates  are  higher. 

Effort  redistributed  to  the  Mid- 
Atlantic  Bight  area  is  likely  to  encoimter 
more  manunals  and  turtles  than  if  those 
longline  sets  were  made  in  the  closed 
areas.  Similarly,  sets  redistributed  to  the 
northeast  areas  might  encounter  more 
sea  turtles  than  if  the  sets  were  made  in 
the  areas  proposed  for  closure. 


However,  the  projected  increases  in 
turtle  takes  under  a  random  effort 
redistribution  scenario  result  from 
vessels  affected  by  the  closures  shifting 
trips  to  the  Grand  Banks,  an  area  of  high 
turtle  takes.  Movement  of  most  of  these 
vessels  to  the  Grand  Banks  is  an 
unlikely  scenario  due  to  the  smaller  size 
of  the  vessels  with  home  ports  in  the 
proposed  areas.  These  smaller  vessels 
are  not  outfitted  for  distant  water  trips 
and  would  more  likely  shift  effort  to 
adjacent  coastal  areas  where  turtle  takes 
are  less  frequent.  In  addition,  il  is  not 
certain  that  the  limited  number  of  larger 
vessels  could  necessarily  increase  effort 
to  a  significant  degree  in  the  Grand 
Banks  area  as  the  fishing  season  is 
restricted  in  duration  by  weather  and 
availability  of  swordfish. 

In  considering  the  impacts  of  at«a 
closures,  it  is  recognized  that  larger 
closed  areas  in  the  Gulf  and  South 
Atlantic  could  cause  effort  to  shift  to 
areas  with  greater  turtle  takes  (Grand 
Banks)  and  billfish  bycatch  (Caribbean 
Sea).  Conversely,  smaller  closed  areas 
would  not  shift  as  much  fishing  effort 
away  from  areas  where  bluefin  tuna  and 
undersized  swordfish  interactions  are 
problems.  On  balance.  NMFS  is 
proposing  a  mid-size  clo.sed  area  to 
avoid  the  areas  of  highest  interactions 
with  some  species  of  concern  while  still 
affording  fishermen  an  opportunity  to 
fish  in  areas  that  are  closer  to  normal 
operations  and  that  do  not  inordinately 
increase  takes  of  other  species  of 
concern.  IslMFS  requests  comments 
specifically  on  how  the  boimdaries  and 
size  of  the  closed  areas  could  be 
modified  to  mitigate  the  impacts  on 
turtles  as  well  as  billfish. 

The  time-area  closures  in  this 
proposed  rule  differ  from  those  in  the 
bills  before  Congress  referenced  above. 
However,  different  closed  areas  could  be 
considered  as  further  analysis  of  current 
catch,  bycatch  and  incidental  catch  rates 
helps  to  pinpoint  problem  areas  or  as 
the  effects  cf  gear  modifications  or 
potential  vessel  buyouts  are  determined 
to  result  in  reduced  interactions.  For 
example,  the  NMFS  proposal  includes 
more  of  the  "Charleston  Bump"  area  in 
an  attempt  to  address  concerns  that 
juvenile  swordfish  fish  move  in  and  out 
of  that  area  associated  with 
oceanographic  conditions.  Closure  of  an 
area  encompassing  at  least  part  of  the 
"Charleston  Bump"  would  enhance 
bycatch  reduction. 

NMFS  specifically  requests  pubUc 
comment  on  whether  the  size  and 
boundaries  of  the  various  closed  areas 
will  accomplish  the  bycatch  reduction 
goals.  Under  the  no-displacement 
model.  NMFS  estimates  that  the 
proposed  time-area  closure  would  result 


in  a  decrease  in  gross  exvessel  revenues 
of  up  to  $14  million  and  approximately 
20  percent  of  the  vessel  operators  would 
lose  half  of  their  gross  income. 
Recognizing  the  significant  economic 
impacts  of  this  proposed  rule.  NMFS 
also  seeks  comments  on  how  to  mitigate 
those  impacts,  including  the  need  for  a 
vessel  buyout  program,  as  suggested  in 
the  legislative  proposals. 

Facilitation  of  Enforcement 

In  implementing  the  time-area 
closures.  NMFS  has  concerns  about  the 
potential  for  expanded  pelagic  longline 
fishing  effort  despite  having  limited 
access  to  the  shark,  swordfish.  and  tuna 
fisheries,  due  to  increased  interest  in 
targeting  dolphin  and  wahoa  vrith  this 
gear.  Dolphin  and  wahoo  are  under  the 
management  authority  of  the  South 
Atlantic.  Gulf  of  Mexico  and  Caribbean 
Fishery  Management  Councils.  Based  on 
logbook  reports  indicating  a  limited 
amount  of  directed  effort  (less  than  10 
percent  of  pelagic  longline  sets  in  19B8), 
targeted  pelagic  longline  fishing  for 
wahoo  and  dolphin  in  the  proposed 
closed  areas  would  result  in  similar 
bycatch  rates  of  undersized  swordfish. 
billfish,  and  sea  tiirtles.  Because  these 
vessels  targeting  wahoo  and  dolphin 
might  not  have  HMS  permits,  such 
pelagic  longline  effort  could  lead  to 
increased  regulatory  discards  of  tunas 
and  legal-sized  swordfish. 

NMFS.  therefore,  proposes  that 
vessels  issued  HMS  permits  be  allowed 
to  retain  HMS  in  the  closed  areas  only 
if  transiting  the  closed  areas  with  an 
operating  VMS.  or  if  fishing  in  the 
closed  areas  with  gear  other  than  pelagic 
longlines.  This  would  reduce  the 
incentive  for  HMS-permilted  vessels  to 
target  other  species  with  pelagic 
longline  gear  if  incidental  catch  of  HMS 
cannot  be  retained.  NMFS  has  requested 
that  the  Fisher>'  Management  Councils 
review  this  proposed  rule  and  assess  the 
implications  of  the  directed  pelagic 
longline  fishery  for  dolphin  and  wahoo 
on  the  proposed  bycatch  reduction 
measures.  The  Councils  may  wish  to 
consider  complementary  actions  to 
enhance  the  bycatch  reduction  afforded 
by  this  proposed  rule. 

NMFS  analyzed  economic  impacts  to 
all  swordfish  limited-access  permit 
holders  (includes  all  tuna  and  swordfish 
fishermen  using  longhne  gear)  who 
reported  pelagic  longUne  effort  in  1997, 
regardless  of  their  target  species.  NMFS 
requests  comments  on  the  economic 
impacts  of  these  proposed  measures  on 
vessels  that  do  not  currently  hold  tuna 
or  swordfish  limited-access  permits  and 
that  may  otherwise  have  targeted 
dolphin  and  wahoo  in  the  proposed 
closed  areas. 
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Time-area  closures  provide  NMFS 
with  an  effective  tool  to  reduce  bycatch 
while  still  allowing  flsbermen  to  pursue 
HMS  in  other  areas  or  HMS  and  other 
species  in  these  closed  areas  virith  other 
authorized  fishing  gears.  Given  the  high 
costs  to  NMFS  of  100-percent  observer 
coverage.  NMFS  requires  vessel 
monitoring  systems  (VMS)  on  all  vessels 
that  have  pelagic  longline  gear  on  board 
as  of  June  1.  2000.  VMS  will  be  used  to 
assist  in  enforcing  closed  areas.  NMFS 
proposes  that  pelagic  longline  vessels  be 
allowed  to  transit  the  proposed  closed 
areas  with  HMS  on  board  provided  the 
VMS  is  operating  consistent  with 
existing  regulations  at  50  CFR  635.69. 

In  order  to  effectively  enforce  the 
closed  areas  for  vessels  issued  swordfish 
and  shark  permits,  NMFS  must  consider 
the  impacts  of  pelagic  longline  Bshing 
activities  in  all  waters,  regardless  of 
whether  conducted  within  or  beyond 
the  tKiundaries  of  the  EEZ.  In  the 
consolidated  regulations  issued  to 
implement  the  HMS  FMP  (64  FR  29090, 
May  28,  1999),  NMFS  established  a 
condition  of  issuing  a  shark  permit  to  a 
qualifying  vessel  such  that  persons 
aboard  the  vessel  would  be  subject  to 
Federal  shark  regulations  regardless  of 
where  the  fishing  activity  occurs. 
Similarly.  NMFS  now  proposes  that  the 
same  condition  apply  to  the  issuance  of 
a  swordfish  permit.  If  this  provision  is 
implemented,  the  fishing,  catch  and 
gear  requirements  of  this  part  with 
respect  to  swordfish  would  apply  to 
person  aboard  permitted  vessels  within 
the  EEZ,  landward  of  the  EEZ,  or 
outside  the  EEZ.  As  swordfish  limited 
access  permits  have  already  been  issued 
without  such  condition,  NMFS  solicits 
comment  from  those  permit  holders  on 
the  need  for,  and  consequences  of, 
future  attachment  of  tliis  condition. 

Conclusions 

NMFS  proposes  to  prohibit  pelagic 
longline  fishing  in  areas  with  relatively 
higher  bycatch  rates  because  this 
alternative  would  best  address  the 
conservation  and  management 
objectives  described  above.  Should 
future  research  indicate  that  practicable 
gear  modifications  would  reduce 
bycatch  in  a  comparable  maimer,  NMFS 
will  consider  those  gear  modifications 
in  conjunction  with,  or  as  an  alternative 
to,  time-area  closures.  The  preferred 
alternative  appropriately  meets  the 
objectives  of  the  Magnuson-Stevens  Act 
and  has  the  greatest  likelihood  of 
reducing  bycatch  while  minimizing,  to 
the  extent  pos  sible.  adverse  impacts  on 
fishiiig  revenues  and  costs. 

NMFS  notes  that  there  are  similarities 
between  the  time-area  closures  for 
pelagic  longline  gear  contained  in  this 


proposed  rule  and  those  contained  in 
legislation  pending  before  Congress. 
There  are  also  significant  differences, 
however,  particularly  in  the  longer 
closed  period  for  the  Gulf  of  Mexico. 
NMFS  recognizes  that  there  may  be  a 
rational  basis  for  modifying  the  time- 
area  closures  proposed  in  this  rule  in 
order  to  alleviate  some  biological, 
social,  or  economic  impacts  for  which 
limited  information  was  available  at  the 
time  of  developing  this  rule.  Therefore. 
NMFS  is  specifically  soliciting  public 
conunent  and  scientific  information  on 
such  modifications. 

Classification 

This  proposed  rule  is  pubhshed  imder 
the  authority  of  the  Magnuson-Stevens 
Act.  16  U.S.C.  1801  et  seq..  and  ATCA, 
16U.S.C.  971  etseq. 

NMFS  has  concluded  that  this 
proposed  rule  to  prohibit  pelagic 
longline  fishing  in  the  closed  areas 
would  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  Accordingly,  an  initial 
regulatory  flexibility  analysis  has  been 
prepared. 

The  initial  regulatory  flexibility 
analysis  assumes  that  fishermen,  during 
the  time  they  would  otherwise  be 
pelagic  longline  fishing  in  the 
designated  areas  wotild  instead:  (1) 
make  longline  sets  in  other  areas,  (2) 
participate  in  other  commercial 
fisheries,  or  (3)  exit  commercial  fishing. 
As  of  October  28. 1999.  there  were  443 
directed  and  incidental  swordfish 
permit  holders  under  the  limited  access 
system.  This  number  probably 
represents  the  number  of  active  pelagic 
longline  vessels  since  most  pelagic 
longline  fishermen  land  swordfish  along 
with  other  species.  Under  the  preferred 
alternative,  each  of  the  above  scenarios 
results  in  greater  than  a  5-percent 
decrease  in  gross  revenues  for  more  than 
20  percent  of  the  affected  entities,  or 
would  cause  greater  than  2  percent  of 
the  affected  entities  to  be  forced  to  cease 
operations. 

The  other  alternatives  considered 
include  the  status  quo,  gear 
modifications,  and  a  ban  on  pelagic 
longline  fishing  by  U.S.  vessels  in  the 
Atlantic  Ocean.  Although  the  status  quo 
and  gear  modification  alternatives  might 
have  lesser  economic  impacts  on 
participants  in  the  pelagic  longline 
fishery,  those  alternatives  either  do  not 
reduce  bycatch  to  the  extent  that  NMFS 
expects  to  be  achieved  by  the  time-area 
closures  or  present  enforcement 
difficulties-  While  a  complete  ban  on 
longline  fishing  would  reduce  bycatch 
to  a  greater  extent  than  the  proposed 
time-area  closures,  the  lost  value  of 
commercial  seafood  products  and  the 


adverse  impacts  on  fishery  participants 
and  fishing  communities  would  impose 
greater  costs  than  the  proposed  action. 
The  Rm/IRFA  provides  further 
discussion  of  the  economic  effects  of  all 
the  alternatives  considered. 

The  proposed  action  would  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  on  vessel 
operators  or  dealers.  Vessel  logbooks, 
dealer  reports,  observer  notification,  and 
VMS  requirements  applicable  to  the 
HMS  fisheries  are  all  currently 
approved  by  the  Office  of  Management 
and  Budget  under  existing  regulations, 

NMFS  reinitiated  formal  consultation 
for  all  Highly  Migratory  Species 
commercial  fisheries  on  May  12, 1998, 
under  section  7  of  the  ESA.  In  a 
Biological  Opinion  issued  on  April  23, 
1999,  NMFS  concluded  that  operation 
of  the  Atlantic  pelagic  longline  fishery 
may  adversely  affect,  but  is  not  likely  to 
jeopardize,  the  continued  existence  of 
any  endangered  or  threatened  species 
under  NMFS'  jiuisdiction.  While  this 
proposed  rule,  if  implemented,  would 
eliminate  interactions  between  pelagic 
longline  fishermen  and  endangered  sea 
turtles  in  the  closed  areas,  the  overall 
effect  on  interaction  rates  will  depend 
on  fishermen's  responses  to  the  closures 
in  terms  of  shifting  pelagic  longline 
effort  or  fishing  for  other  species  with 
other  gear.  NMFS  is  concerned  that 
turtle  takes  could  increase  under  certain 
scenarios  of  effort  displacement  and  has 
reinitiated  consultation  under  section  7 
of  the  ESA. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels. 
Foreign  relations.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  December  10, 199S. 
Penelope  D.  Dahoo. 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 

For  the  reasons  set  out  in  the 
preamble,  50  CTI^  part  635,  is  proposed 
to  be  amended  as  follows: 

PART  S3S— ATLANTIC  HIOHLV 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  etseq.:  16  U.S.C 
1801  et  seq. 

2.  In  §635.2,  the  definition  of  "high- 
flyer" is  revised  and  new  definitions  for 

"Gulf  of  Mexico  closed  area"  and 
"Southeastern  United  States  closed 
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area"  are  added  in  alphabetical  order  to 
read  as  follows: 

J835.2    Oeflnitlons. 

***** 

GiiJf  of  Mexico  closed  area  means  the 
Atlantic  Ocean  area  shoreward  of  the 
outer  boundary  of  the  EEZ  that  is  both 
north  of  26°00'  N.  lat.  and  west  of  90°00' 
W.  long. 

High-flyer  means  a  flag,  radar  reflector 
or  radio  beacon  transmitter,  suitable  for 
attachment  to  a  longline  to  facilitate  its 
location  and  retrieval. 

***** 

Southeastern  United  States  closed 
area  means  the  Atlantic  Ocean  area 
seaward  of  the  baseline  from  which  the 
territorial  sea  is  measiued  and 
shoreward  of  the  outer  boundary  of  the 
EEZ  from  a  point  intersecting  the  coast 
at  34°00'  N.  lat.  near  Wilmington  Beach. 
North  Carolina  and  proceeding  due  east 
to  connect  by  straight  lines  the 
following  coordinates  in  the  order 
stated:  34°00'  N.  lat.,  76°00'  W.  long.; 
31°00'  N.  lat.,  76°00'  W.  long.;  31''00'  N. 
lat.,  7B°00'  W.  long.;  28°17'  N.  lat., 
79°00'  W.  long.;  then  proceeding  along 
the  boundary  of  the  EEZ  to  24°00'  N. 
lat.,  81°50'  W.  long.;  then  proceeding 
due  north  to  intersect  the  coast  near  Key 
West,  Florida. 


3.  In  §635.4,  paragraph  (a)(10)  is 
added,  and  paragraph(e)(4)  is  removed, 
to  read  as  follows; 

$  635.4    Permit*  and  fees. 

*        *        «        •        *   ^ 

(a)  *  •  * 

(10)  Permit  condition.  An  owner 
issued  a  swordfish  or  shark  permit 
pursuant  to  this  part  must  agree,  as  a 
condition  of  such  permit,  that  the 
vessel's  swordfish  or  shark  fishing, 
catch  and  gear  are  subject  to  the 
requirements  of  this  part  during  the 
period  of  validity  of  the  permit,  without 
regard  to  whether  such  fishing  occurs  in 
the  EEZ,  or  outside  the  EEZ,  and 
without  regard  to  where  such  swordfish 
or  shark,  or  gear  are  possessed,  taken  or 
landed.  However,  when  a  vessel  fishes 
within  the  waters  of  a  state  that  has 
more  restrictive  regulations  on 
swordfish  or  shark  fishing,  persons 
aboard  the  vessel  must  abide  by  the 
state's  more  restrictive  regulations. 

4.  In  §635.21.  the  first  sentence  of 
paragraph  (c)  is  removed  and 
paragraph(c)(2)  is  revised  to  read  as 
follows: 

§  635.21     Gear  operation  and  deployment 
restrictions. 

(c)  Pelagic  longlines.  *  *  * 
(2)  A  pelagic  longline  may  not  be 
fished  or  deployed  from  a  vessel  issued 


a  permit  under  this  part  in  the 
Northeastern  United  States  closed  area 
from  June  1  through  June  30  each 
calendar  year,  in  the  Gulf  of  Mexico 
closed  area  from  March  1  through 
September  30  each  calendar  year,  or  in 
the  Southeastern  United  States  closed 
area  at  any  time. 
***** 

5.  In  §  635.69  (which  will  be  effective 
June  1,  2000),  paragraph  (a)  is  amended 
by  adding  a  second  and  third  sentence 
to  read  as  follows: 

}  635.69    Vessel  monltoiing  systsms. 

(a)  Applicability.  *  * '  A  vessel  is 
considered  to  have  pelagic  longline  gear 
on  board  when  a  power-operated 
longline  hauler,  hi-flyers/floats,  and 
gangions  are  on  board.  Removal  of  any 
one  of  these  three  elements  constitutes 
removal  of  pelagic  longline  gear. 

6.  In  §635.71.  paragraph  (a)(30)  is 
added  to  read  as  follows: 

f  635.71    ProliRiWons. 

***** 

(30)  Deploy  or  fish  with  a  pelagic 
longline  greater  than  the  maximum 
length  or  in  any  closed  area  as  specified 
at§635.21[c)(l)or(2). 
IFR  Doc.  99-32588  Filed  12-13-S9:  11:53 
am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  ot  ttie  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Irtdlana 

agency:  Natural  Resources 
Conservation  Service  (NRCS)  USDA. 
ACDON:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  conunent. 

summary:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  a  new  and  a  revised 
conservation  practice  standard  in 
Section  fV  of  the  FOTG.  The  new 
standard  is  Manure  Transfer  (Code  634) 
and  the  revised  practice  standard  is 
Waste  Management  System  (Code  312). 
These  practices  may  be  used  in 
conservation  systems  that  treat  highly 
erodible  land. 

DATES:  Comments  will  be  received  on  or 
before  January  14,  2000. 
ADDRESSES:  Address  all  requests  and 
comments  to  Robert  L.  Eddleman,  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  these  standards  will  be 
made  available  upon  written  request. 
You  may  submit  electronic  requests  and 
comments  to  joe.gasperi@in.usda.gov 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Robert  L.  Eddleman,  317-290-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law.  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Indiana  will  receive  comments 
relative  to  the  proposed  changes. 


Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Indiana 
regarding  disposition  of  those  comments 
and  a  final  determination  of  changes 
will  be  made. 

Dated:  December  2, 1999. 
Robert  L.  Eddleman. 

State  Conservationist,  Indianapolis,  Indiana. 
[FR  Doc.  99-32450  Filed  12-14-99;  8:45  ami 
BUMO  CODE  M10-K-U 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  64-99] 

Proposed  Foreign-Trade  Zone — 
Riverside  County,  California 
Application  and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  March  Joint  Powers 
Authority  (a  public  corporation),  to 
establish  a  general-purpose  foreign-trade 
zone  in  Riverside  County,  Cailfomia. 
adjacent  to  Los  Angeles-Long  Beach 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  FTZ  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  December  6, 1999.  The 
applicant  is  authorized  to  make  the 
proposal  tmder  Section  6302  of  the 
California  Code. 

The  proposed  zone  would  be  the 
fourth  general-purpose  zone  in  the  Los 
Angeles-Long  Beach  Customs  port  of 
entry  area.  The  existing  zones  are  FTZ  SO 
in  Long  Beach  (sites  also  in  Ontario, 
Santa  Ana  and  San  Bernardino) 
(Grantee:  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach,  Board  Order  147.  44  FR  55919, 
9/28/79);  FTZ  1»1  in  Palmdale  (Grantee; 
City  of  Palmdale,  Board  Order  628,  58 
FR  6614,  2/1/93):  and,  FTZ  202  in  Los 
Angeles  (sites  also  in  BakersSeld, 
Rancho  Dominguez  and  Carson) 
(Grantee;  Board  of  Harbor 
Commissioners  of  the  City  of  Los 
Angeles.  Board  Order  693.  59  FR  37464, 
7/22/94). 

The  proposed  new  zone  (2,480  acres) 
would  be  located  at  the  March  Inland 
Port  (MIP),  which  is  related  to  a  defense 
conversion  project  at  March  Air  Force 
Base.  The  site  is  located  within 
Riverside  Coimty,  California,  and 
straddles  Interstate  215  a  few  miles 


south  of  State  Highway  60.  The  MIP 
development,  consisting  of  over  7,000 
acres  of  land,  adjacent  to  the  Cities  of 
Moreno  Valley,  Perris  and  Riverside,  is 
a  newly-established  civilian  airport  and 
air-cargo  facility  at  the  realigned  March 
Air  Force  Base.  The  base  now  ser\'es  as 
an  Air  Reserve  Base,  and  surplus  lands 
are  being  made  available  for  commercial 
uses.  MIP  is  a  "joint-use  airport,"  where 
airport  facilities  are  owned  and  operated 
by  the  Air  Force  but  made  available  for 
civilian  aviation.  The  area  to  be 
included  in  the  proposed  zone  is 
currently  owned  by  the  U.S.  Air  Force, 
but  ownership  is  in  the  process  of  being 
conveyed  to  the  applicant  for 
commercial  use.  The  application 
indicates  a  need  for  zone  services  in  the 
Riverside  Coimty  area.  Several  firms 
have  indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
activity.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  February  4,  2000, 10:00  a.m., 
at  the  March  Joint  Powers  Authority 
Auditorium,  3409  Bundy  Avenue, 
Riverside,  California  92518. 

Public  comment  on  the  application  is 
invited  horn  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  22.  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  dtiring  the  subsequent 
15-day  period  (to  March  8.  2000). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  the  March  Joint  Powers  Authority. 
3430  Bundy  Avenue,  Suite  107,  Building 
3408,  March  AFB,  California  92518. 

Office  of  the  Executive  Secretary.  Foreign- 
Trade  Zones  Board.  Room  4008.  U.S. 
Department  of  Commerce.  14th  and 
Pemisylvania  Avenue,  NW,  Washington, 
DC  20230. 
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Dated:  December  8, 1999. 
Dennis  Puccijielli, 
Acting  Executive  Secretary. 
[FR  Doc.  99-32512  Filed  12-14-99;  8:45  am) 
aiLUNa  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  a«0999E] 

Fisheries  of  the  Caribbean.  Gulf  of 
Mexico,  and  South  Atlantic:  Pelagic 
Sargassum  Habitat  In  the  South 
Atlantic;  Fishery  Management  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  agency  action. 

SUMMARY:  NMFS  has  disapproved  the 
Fishery  Management  Plan  for  Pelagic 
Sargassum  Habitat  of  the  South  Atlantic 
Region  (FMP)  submitted  by  the  South 
Atlantic  Fishery  Management  Council 
(Coimcil).  Under  the  procedures  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  NMFS 
determined  that  the  FMP  did  not  meet 
the  requirements  for  a  fishery 
management  plan 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Branstetter,  telephone;  727-570- 
5305.  fex:  727-570-5583,  e-mail' 
steve.branstetter@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  Pelagic 
Sargassum  is  an  abundant  brown  alga 
that  occurs  near  the  surface  in  warm 
waters  of  the  western  North  Atlantic. 
According  to  the  FMP,  the  standing  crop 
of  pelagic  Sargassum  in  the  North 
Atlantic  CIcean  may  be  4  to  1 1  million 
metric  tons  (roughly  9  to  24  billion  lb). 
Two  di^rent  scientific  studies  indicate 
that  Sargassum  is  capable  of  increasing 
its  biomass  by  approximately  50  percent 
per  week.  The  Sargasstim  habitat 
supports  a  diverse  assemblage  of  marine 
organisms.  The  Council  designated 
pelagic  Sargassum  as  essential  fish 
habitat  (EFH)  and  as  an  essential  fish 
habitat-habitat  area  of  particular 
concern  (EFH-HAPC)  for  snapper- 
grouper  species  and  coastal  migratory 
pelagic  species  in  its  Comprehensive 
Amendment  Addressing  Essential  Fish 
Habitat  in  Fishery  Management  Plans  of 
the  South  Atlantic  Region  (Habitat 
Plan). 

The  Council  subsequently  developed 
and  submitted  the  FMP  that  addresses 
conservation  and  management  of 
pelagic  Sargassum  off  the  U.S.  Atlantic 


coast  from  the  North  Carolina/Virginia 
boundary  through  the  east  coast  of 
Florida,  including  the  Atlantic  side  of 
the  Florida  Keys.  The  FMP  would  have: 
(1)  Established  the  management  unit  for 
Sargassum;  (2)  specified  optimiun  yield 
(OY)  for  pelagic  Sargassum  as  zero 
harvest;  (3)  specified  overfishing  levels 
as  occurring  when  the  fishing  mortality 
rate  is  greater  than  zero;  (4)  identified 
EFH  for  Sargassum;  (5)  established  EFH- 
HAPCs  for  Sargassum;  and  (6) 
eventually  prohibited  the  harvest  or 
possession  of  pelagic  Sargassum  in  or 
from  the  exclusive  economic  zone  off 
the  southern  Atlantic  states. 

The  FMP  did  not  specify  a  maximum 
sustainable  yield  (MSY)  for  pelagic 
Sargassum.  Section  303(a)(3)  of  the 
Magnuson-Stevens  Act  requires  that  any 
fishery  management  plan  "assess  and 
specify  the  present  and  probable  future 
condition  of,  and  the  maximum 
sustainable  yield  and  optimum  yield 
from,  the  fishery,  and  include  a 
summary  of  the  information  utilized  in 
making  such  specification."  As  such, 
MSY  is  a  necessary  FMP  component, 
upon  which  other  FMP  measures  such 
as  an  MSY  control  rule,  as  specified  in 
NMFS  guidelines  (see  50  CFR  600.310), 
would  depend.  NMFS  specifically 
invited  comments  on  this  aspect  of  the 
FMP  and  on  the  propriety  of  the  control 
rule  measures  such  as  an  OY 
specification  of  zero  in  the  absence  of 
any  specification  of  MSY.  Four 
comments  indicated  that  the 
establishment  of  MSY  was  irrelevant  for 
habitat,  and  three  comments  indirectly 
addressed  this  issue  noting  that  research 
should  be  conducted  to  develop  a 
scientifically  credible  management 
strategy. 

One  company  has  harvested  a  total  of 
448.000  lb  (203.209  kg)  of  pelagic 
Sargassum  off  the  southern  Atlantic 
states  from  1976  to  the  present.  This 
harvest  represents  an  average  annual 
removal  of  less  than  20.000  lb  (9072  kg), 
which  is  0.0002  to  O.OOOOB  percent  of 
the  estimated  standing  crop. 
Nevertheless,  the  Council  concluded 
that  any  removal  of  pelagic  Soi^ssuoi 
constituted  a  net  loss  of  EFH  off  the 
southern  Atlantic  states,  and.  thus,  was 
contradictory  to  the  goals  and  objectives 
of  the  Council's  Habitat  Plan;  therefore, 
the  Coimcil  set  OY  equal  to  zero 
harvest.  Section  303(a)(7)  of  the 
Magnuson-Stevens  Act  requires  the 
Councils  to  minimize,  to  the  extent 
practicable,  adverse  effects  on  EFH 
caused  by  fishing. 

Based  on  the  biological  information 
available  concerning  the  standing  crop 
and  productivity  of  pelagic  Sargassum. 
NMFS  determined  that  the  FMP  did  not 
provide  sufficient  rationale  that  the 


historical  harvest  had  adversely 
impacted  Sargassum  EFH  or  the  fauna 
associated  with  Sargassum  EFH. 

Based  on  the  FMPs  lack  of  an  MSY 
estimate  for  pelagic  Sargassum  and  its 
failure  to  justify  adequately  an  OY  of 
zero.  NMFS  disapproved  the  FMP. 
Nevertheless.  NMFS  supports  the 
Council's  intent  to  maintain  a  healthy 
quantity  of  pelagic  Sargassum  habitat 
for  numerous  managed  and  non- 
managed  species,  including  threatened, 
endangered,  or  otherwise  protected 
species.  NMFS  has  suggested  that  the 
Council  develop  an  alternative 
management  mechanism,  such  as  an 
amendment  to  an  existing  FMP  where 
Sargassum  is  designated  as  EFH,  that 
would  effectively  manage  and  maintain 
sustainable  quantities  of  this  renewable 
natural  resource. 

Comments  and  Responses 

Comments  were  received  £tom  304 
individuals.  9  sport  fishing 
organizations.  17  environmental  or 
citizens  groups.  4  businesses.  4  state 
agencies.  4  Federal  agencies,  and  the 
Council. 

Comment  2:  In  response  to  NMFS' 
specific  request  for  comments  on  the 
appropriateness  of  an  FMP  that  did  not 
contain  an  estimate  of  MSY.  several 
commenters  questioned  the  relevance  of 
MSY  to  a  recognized  essential  habitat, 
pointing  out  that  the  biomass  is  less 
important  than  its  spatial  and  temporal 
distribution.  These  conunenters 
believed  that  OY  could  be  set  at  zero  to 
provide  the  overall  greatest  benefit  to 
society  when  considering  ecosystem 
integrity  and  protection.  Also, 
commenters  noted  that  there  was  a 
precedent  for  .setting  OY  equal  to  zero 
harvest  siiure  a  similar  management 
strategy  was  employed  for  organisms/ 
habitat  such  as  coral  and  live  rock 
managed  under  other  fishery 
management  plans. 

Another  commenter  stated  that  the 
FMP  did  not  pro\ido  sufficient  rationale 
to  support  an  OY  of  zero  har\'est.  and 
recommended  that,  given  the  lack  of 
fishing  thresholds  and  targets,  the  goals 
and  objectives  of  the  FMP  would  be 
better  accomplished  by  establishing 
Sargassum  as  EFH  under  existing  FMPs 
instead  of  attempting  to  develop  all  the 
requirements  for  a  separate  FMP. 
Commenters  also  addressed  this  issue 
indirectly,  noting  that  data  were 
insufficient  to  calculate  control  rule 
parameters  and  that  research  should  be 
conducted  to  provide  answers  to  key 
questions  concerning  the  Sargassum 
ecosystem  structure  so  that  a 
scientifically  credible  management 
strategy  could  be  established. 
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Hesponse:  NMFS  recognizes  the 
unportance  of  Sargassum  habitat  to  the 
offshore  pelagic  comnmnity.  NMFS 
approved  the  CouncU's  Habitat  Plan, 
wiiich  designated  Sargassum  as  EFH  for 
snapper-grouper  and  coastal  migratory 
species.  Nevertheless,  the  Council,  in 
developing  an  FMP.  is  treating 
Sargassum  habitat  as  a  fishery  resource. 
MSY  is  a  necessary  component  of  an 
FMP:  thus  NMFS  determined  that  the 
FMP.  as  submitted  by  the  Council,  was 
inconsistent  with  the  Magnuson-Stevens 
Act  because  it  failed  to  specify  MSY, 
and  disapproved  it.  NMFS  agrees  that 
alternative  management  actions,  other 
than  an  FMP.  could  be  proposed  to 
address  the  resource  conservadon 
issues. 

Analogies  between  coral/live  rock 
EFH  and  Sargassum  as  EFH  are 
inapposite  for  purposes  of  determining 
the  appropriate  level  of  protection 
Coral  and  organisms  that  create  live 
rock  are  slow  growing,  and,  in  some 
instances,  such  growth  is  not  renewable; 
harvest  of  some  of  these  organisms 
permanently  damages  or  destroys  that 
particular  coral  colony  and/or  reef 
structure.  Additionally,  the  Council 
allows  the  harvest  of  octocorals,  which 
would  comprise  part  of  the  coral 
habitats  designated  as  EFH.  By  contrast, 
Sargassum  is  prolific  and  capable  of 
generating  its  own  biomass  in  a  few 
weeks.  Sargassum  wotdd  be  more 
appropriately  compared  to  other  faster 
growing  organisms  that  create  habitat, 
such  as  oysters.  Oyster  reefs  have  been 
designated  as  EFH  and  as  EFH-HAPC  for 
penaeid  shrimp,  red  dnun,  snapper- 
grouper,  and  coastal  migratory  pelagic 
fish  management  units,  yet  these  coefs 
are  extensively  harvested.  Section 
303(a)(7)  of  the  Magnuson-Stevens  Act 
requires  that  all  fishery  management 
councils  minimize  to  the  extent 
practicable  adverse  effects  on  EFH 
caused  by  fishing,  but  clearly  this  does 
not,  in  every  instance,  preclude 
recoverable  impacts  to  EFH  due  to 
fishing  efforts. 

Comment  2:  A  total  of  311 
commenters  supported  the 
implementation  of  the  FMP,  which 
would  prohibit  the  harvest  of 
Sargassum.  These  comments  noted  that 
Sargassum  is  an  important  habitat  for 
numerous  species  of  fishes  and 
invertebrates,  as  well  as  endangered  and 
threatened  sea  turtles  and  protected  sea 
birds.  An  additional  25  comments 
simply  expressed  concern  that,  without 
management,  exploitation  of  the 
resource  would  increase,  which  could 
lead  to  destruction  of  habitat.  Several 
comments  indicated  support  for  the 
proposed  FMP  because  its 


implementation  would  designate 
Sargassum  as  EFH. 

The  Environmental  Protection  Agency 
provided  a  separate  comment  on  the 
Final  Environmental  Impact  Statement 
(FEIS)  pursuant  to  sections  102(2)(C)  of 
the  National  Enviroimiental  Policy  Act 
and  to  section  309  of  the  Clean  Air  Act. 
The  Council  also  commented  on  the 
FEIS.  Both  supported  the  proposed 
suspension  of  the  Sargassum  fisherv'. 

Response:  NMFS  agrees  that 
Sargassum  is  an  important  EFH.  On 
June  3. 1999,  NMFS  approved  the 
Council's  Habitat  Plan,  which 
designated  Sargassum  as  EFH  for 
several  fish  species.  NMFS  intends  to 
ensure  that  healthy  quantities  of  pelagic 
Sargassum  habitat  are  maintained  for 
numerous  managed  and  non-managed 
species,  including  threatened, 
endangered,  or  otherwise  protected 
species. 

NMFS  disagrees  that  a  total 
prohibition  of  harvest  is  necessary  to 
protect,  conserve,  and  enhance  the 
abundance  of  this  prolific  renewable 
natural  resource  or  to  protect  the  fauna 
comprising  the  Sargassum  habitat 
community.  According  to  the  FMP.  the 
standing  crop  of  pelagic  Sargassum  in 
the  North  Atlantic  Ocean  may  be  9  to  24 
billion  lb  (4  to  11  miUion  metric  tons), 
and  two  different  scientific  studies 
indicate  that  Sargassum  is  capable  of 
increasing  its  biomass  between  10  and 
100  percent  per  week.  The  average 
annual  harvest  of  Sargassum  is 
approximately  20,000  lb  (9072  kg).  This 
harvest  represents  only  0.0002  to 
0.00008  percent  of  the  estimated 
standing  crop.  Based  on  the  biological 
informabon  available  concerning  the 
standing  crop  and  productivity  of 
pelagic  Sargassum,  NMFS  determined 
that  the  FMP  did  not  adequately  justify 
zero  harvest  as  necessary  to  effectively 
conserve  and  maintain  this  important 
renewable  natural  resource  (see  also  the 
Response  to  Comment  1). 

h^ifFS  has  suggested  to  the  Council 
several  less  restrictive  management 
options  that  would  allow  the  continued, 
but  restricted,  harvest  of  Sa;;gassuin, 
while  ensuring  minimal  impacts  to  the 
habitat  and  the  fauna  associated  with 
the  Sargassum  habitat,  including  the 
use  of  an  on-board  observer. 

Comment  3:  Three  commenters 
opposed  the  prohibition  of  Sargassum 
harvest.  One  commenter  pointed  out 
that  oyster  reefs  provide  EFH  for  a 
multitude  of  marine  species,  but  that  the 
oysters  comprising  these  reefs  are 
harvested  intensively.  All  three 
comments  noted  that  the  current  harvest 
level  is  minimal  compared  with  the 
existiiig  standing  crop  of  Sargassum. 


Response:  NMFS  agrees  that  the 
designation  of  a  particular  habitat  as 
EFH  does  not  preclude  the  continued 
use  of  that  habitat.  NMFS  disagrees  with 
the  Council's  position  that  any  removal 
of  pelagic  Sargassum  represents  a  net 
loss  of  EFH  and  thus  is  contradictory  to 
the  goals  and  objectives  of  the  Council's 
Comprehensive  Habitat  Plan  for  the 
South  Atlantic  Region  or  to  the 
Magnuson-Stevens  Act.  That  position  is 
inconsistent  with  other  designations  of 
EFH  and  EFH-HAPC  in  the  Council's 
Habitat  Plan.  The  Council  allows  the 
bar\'est  of  octocorals.  which  are  part  of 
the  overall  coral  complex  designated  as 
EFH.  Oyster  reefs  and  shell  bash  areas 
are  designated  as  EFH  and  as  EFH- 
HAPC  for  penaeid  shrimp,  red  dnun, 
snapper-grouper,  and  coastal  migratory 
pelagic  fish  management  units,  and 
these  reefs  are  extensively  harvested. 
Section  303(aJ(7)  of  the  Magnuson- 
Stevens  Act  requires  that  the  Coimcils 
minimize  to  the  extent  practicable 
adverse  effects  on  EFH  caused  by 
fishing,  but  clearly  this  does  not,  in 
every  instance,  preclude  recoverable 
impacts  to  EFH  due  to  fishing  efforts. 

Comment  4:  One  environmental  group 
stated  that  NMFS  had  caused 
unacceptable  delavs  in  promulgating 
regulations  related  to  this  FMP;  NMFS 
did  not  publish  the  Notice  of 
Availability  (NOA)  of  the  FMP 
"immediately"  within  5  days  of  receipt 
of  the  FIvlP.  nor  did  NMFS  publish  a 
proposed  rule  to  promulgate  the  actions 
outlined  in  the  F\IP  for  public 
conunent. 

Response:  An  FMP  or  amendment  is 
not  deemed  to  be  transmitted  from  the 
Council  to  the  Secretary  until  it  is 
complete,  including  any  necessar>' 
regulations  and  supporting  analyses. 
Additionally,  NMFS  may  not  publish 
the  proposed  regulations  for  public 
comment  if  the  proposed  regidations  are 
determined,  subsequent  to  transmittal, 
to  be  inconsistent  with  the  FMP  or 
amendment,  the  Magnuson-Stevens  Act, 
or  other  applicable  law. 

Comment  5:  One  environmental 
organization  stated  that  the  wording  in 
the  NOA  and  in  the  letter  to  the  Council 
returning  the  proposed  regulations 
indicated  that  NMFS  intended  to 
disapprove  the  FMP  prior  to  receiving 
and  fairly  considering  public  comment. 

Response:  Section  303(a)(3)  mandates 
that  an  FMP  must  assess  and  specify  the 
present  and  probable  future  condition  of 
the  fishery  and  the  MSY  and  OY  from 
the  fishery.  As  such,  MSY  is  a  necessary 
component  of  an  FMP.  Therefore,  in  the 
NOA,  NMFS  specifically  requested 
public  comment  on  the  FMP's  lack  of  an 
MSY  and  the  propriety  of  control  rtde 
measures  such  as  an  OY  specification  of 
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zero  in  the  absence  of  any  specification 
of  MSY.  NMFS  disagrees  that  by 
requesting  such  comment,  it  prejudiced 
the  results  of  the  NOA. 

Authority:  16  U.S.C.  1801  el  seq. 

Dated:  December  8.  1999. 
Penelope  D.  Dallon, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc.  99-32318  Filed  12-14-99;  8:45  ami 
BlUmaCOOE  3S1I>-2I-F 


COMMITTEE  FOR  THE 
IMPLEMErfTATION  OFTEXTIL£ 
AGREEMENTS 

Adjustment  of  an  import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
Philippines 

December  10. 1999. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  December  IS,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
]anet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority;  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11831  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Category  345, 
which  is  currently  closed,  is  being 
increased  for  special  carryforward, 
which  will  re-open  the  limit. 

To  the  extent  this  special 
carryforward  is  used,  it  will  be  charged 
against  the  200O  specific  limit  at  a  ratio 
of  1.5  to  1. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  vrith  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23, 1998).  Also 


see  63  FR  67050.  published  on 

December  4, 1998. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Impleroentatioo  of  Textile 
Agreements 

December  10. 1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Novemlser  30. 1998,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concern.s  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  lanuary  1, 
1999  and  extends  through  December  31, 
1999. 

Effective  on  December  15,  1999,  you  are 
directed  to  increase  the  limit  for  Cateogr)'  345 
to  244,200  dozen  ' ,  as  provided  for  under  the 
Uruguay  Round  Agreement  on  TexUles  and 
Clothing: 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-32479  Filed  12-14-99:  8:4S  ami 
aaxMO  CODE  ms-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Prcxlucts  Produced  or  Manufactured  in 
the  Philippines 

December  10, 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  December  15. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 


call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  MFORMATKM: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  18541; 
Executive  Order  116S1  of  March  3. 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
special  catTyforward. 

To  the  extent  this  special 
carryforward  is  used,  it  will  be  charged 
against  the  2000  specific  limits  at  a  ratio 
of  1.5  to  1. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998).  Also 
see  63  FR  67050,  published  on 
December  4,  1998. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioo  of  Textile 
'  Agreements 

December  10.  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30.  1998.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  wiiich  began  on  lanuary  1. 
1999  and  extends  through  December  31. 
1999. 

Effective  on  December  15. 1999.  you  are 
directed  to  Increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


raioonn,           '  Adjusted  twelvB-montti 
t-aiegory            ,                |,^j, , 

Levels  in  Group  1 

638/639 

647/648 

2.519,377  dozen. 
1.494,547  dozen 

■  The  limit  has  not  been  adjusted  lu  account  for 
Aoy  Imports  exported  nfter  December  31.  t99fl. 


^  Ttie  limits  have  noi  been  adjusted  lo  ac- 
count for  any  imports  exported  after  December 
31.  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  delennined  that 
these  actions  fall  vWthin  the  foreign  affairs 
exception  lo  the  rulemaking  provisions  of  5 
U.S.C.  553(a)|l). 
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Sinceraly, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  D€x:.  99-32480  Filed  12-14-99:  8:45  ami 
MLLMG  CODE  3510-OR-F 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

Proposed  Collection;  Comment 
Request — Citizens  Band  Base  Station 
Antennas 

agency:  Consumer  Product  Safety 

Comniission. 

ACTKM:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  Consumer  Product 
Safety  Commission  requests  comments 
an  a  proposed  extension  of  approval  of 
a  coUection  of  information  from 
manufacturers  and  importers  of  citizens 
band  base  station  antennas.  The 
collection  of  information  is  in 
regulations  implementing  the  Safety 
Standard  for  Omnidirectional  Citizens 
Band  Base  Station  ,\nlermas  (16  CFR 
Part  1204).  These  regulations  establish 
testing  and  recordkeeping  requirements 
for  manufacturers  and  importers  of 
antennas  subject  to  the  standard.  The 
Commission  will  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  an  extension  of 
approval  of  this  collection  of 
information  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  The  Office  of  the  Secretary  must 
receive  comments  not  later  than 
February  14,  2000. 

AOORESSeS:  Written  comments  should 
be  captioned  "Citizens  Band  Base 
Station  Antennas"  and  mailed  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington.  DC.  20207,  or  dehvered  to 
that  office.  Room  502.  4330  East- West 
Highway,  Bethesda,  Maryland  20814. 
Written  comments  may  also  be  sent  lo 
the  Office  of  the  Secretary  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os®cpsc.gov. 

FOn  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of  16 
CFR  Part  1204,  call  or  write  Linda  L. 
Glatz.  Office  of  Planning  and 
Evaluation.  Consumer  Product  Safety 
Commission,  Washington,  DC.  20207: 
telephone  (301)  504-0416.  extension 
2226. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

Ln  1982.  the  Commission  issued  the 
Safety  Standard  for  Omnidirectional 
Citizens  Band  Antennas  (16  CFR  Part 
1204)  to  reduce  risks  of  death  and 
serious  injury  that  may  result  if  an 
omnidirectional  antenna  contacts  an 
overhead  power  line  while  being 
erected  or  removed  from  its  site.  The 
standard  contains  performance  tests  to 
demonstrate  that  an  antenna  will  not 
transmit  a  harmful  electric  current  if  it 
contacts  an  electric  power  line  with  a 
voltage  of  14.500  volts  phase-to-ground. 
Certification  regulations  implementing 
the  standard  require  manufacturers, 
importers,  and  private  labelers  of 
antennas  subject  to  the  standard  to 
perform  tests  to  demonstrate  that  those 
products  meet  the  requirements  of  the 
standard,  and  to  maintain  records  of 
those  tests.  The  certification  regulations 
are  codified  at  16  CFR  Part  1204, 
Subpart  B. 

The  Commission  uses  the  information 
compiled  and  maintained  by 
manu&cturers,  importers,  and  private 
labelers  of  antennas  subject  to  the 
standard  to  help  protect  the  public  from 
risks  of  injury  or  death  associated  with 
omnidirectional  citizens  band  base 
station  antennas.  More  specifically,  this 
information  helps  the  Commission 
determine  that  antennas  subject  to  the 
standard  comply  with  all  applicable 
requirements.  Tlie  Commission  also 
uses  this  information  to  obtain 
corrective  actions  if  omnidirectional 
citizens  band  base  station  antennas  fail 
to  comply  with  the  standard  in  a 
manner  which  creates  a  substantial  risk 
of  injury  to  the  public.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  in  the 
certification  regulations  under  control 
number  3041-0006.  OMB's  most  recent 
extension  of  approval  expires  on  April 
30,  2000.  The  Commission  now 
proposes  to  request  an  extension  of 
approval  without  change  for  the 
collection  of  information  in  the 
certification  regulations. 

B.  Estimated  Burden 

The  Commission  staff  estimates  that 
about  5  firms  manufactiire  or  import 
citizens  band  base  station  antennas 
subject  to  the  standard.  The 
Commission  staff  estimates  that  the 
certification  regulations  will  impose  an 
average  annual  burden  of  about  220 
hours  on  each  of  those  firms.  That 
biuden  will  result  from  conducting  the 
testing  required  by  the  regulations  and 
maintaining  records  of  the  results  of  that 
testing.  The  total  annual  burden 
imposed  by  the  regulations  on 
manufacturers  and  importers  of  citizens 


band  base  station  antennas  is 
approximately  1,100  hours. 

The  hourly  wage  for  the  testing  and 
recordkeeping  required  to  conduct  the 
testing  and  maintain  records  required  by 
the  regulations  is  about  S55.  for  an 
estimated  annual  cost  to  the  industry  of 
S6O.50O. 

C.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  The  Commission 
specifically  solicits  information  relevant 
to  the  following  topics: 
— Whether  the  collection  of  information 

described  above  is  necessary  for  the 

proper  performance  of  the 

Commission's  functions,  including 

whether  the  information  would  have 

practical  utility: 
— VVhether  the  estimated  burden  of  the 

proposed  collection  of  information  is 

accurate: 
— Whether  the  quality,  utility,  and 

clarity  of  the  information  to  be 

collected  could  be  enhanced;  and 
— Whether  the  burden  imposed  by  the 

collection  of  information  could  be 

minimized  by  use  of  automated. 

electronic  or  other  technological 

collection  techniques,  or  other  forms 

of  information  technology. 

Dated:  December  9.  1999. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  99-32414  Filed  12-14-99;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request — Requirements  lor 
Baby-Bouncers,  Walker-Jumpers,  and 
Baby-Walkars   ^ 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  hi  the  Federal  Register  of 
October  4. 1999  (64  FR  54621),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
aimounce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  in  the  requirements  for 
baby-bouncers,  walker-jumpers,  and 
baby-walkers  in  regulations  codified  at 
16  CFR  1500.18(a)(6)  and  1500.86(a)(4). 
Two  comments  from  members  of  the 
public  were  received  in  response  to  the 
Federal  Register  notice.  Both  comments 
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supported  extension  of  the  collection  of 
information.  One  of  the  comments, 
however,  made  a  number  of  suggestions 
regarding  the  substance  of  the 
regulations.  As  these  suggestions  are 
outside  the  scope  of  this  request  to 
extend  the  collection  of  information,  the 
Commission  staff  is  unable  to  address 
them  at  this  time.  By  publication  of  this 
notice,  the  Commission  aimounces  that 
it  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  extension  of  approval  of  that 
collection  of  information  without 
change. 

The  regulation  codified  at  16  CFR 
1500.18(a)(6)  establishes  safety 
requirements  for  baby-bouncers,  walker- 
jumpers,  and  baby-walkers  to  reduce 
unreasonable  risks  of  injury  to  children 
associated  with  those  products.  Those 
risks  of  injury  include  amputations, 
crushing,  lacerations,  fractures, 
hematomas,  bruises  and  other  injiuies  to 
children's  fingers,  toes,  and  other  parts 
of  their  bodies.  The  regulation  codified 
at  16  CFR  1500.86(a)(4)  requires 
manufacturers  and  importers  of  baby- 
bouncers,  walker-jumpers,  and  baby- 
walkers  to  maintain  records  for  three 
years  containing  information  about 
testing,  inspections,  sales  and 
distribution  of  these  products. 

The  records  of  testing  and  other 
information  required  by  the  regulations 
allow  the  Commission  to  determine  if 
baby-bouncers,  walker-jumpers,  and 
baby-walkers  comply  writh  the 
requirements  of  the  regulation  codified 
at  16  CFR  1500.18(a)(6).  If  the 
Commission  determines  that  products 
fail  to  comply  with  the  regulations,  the 
records  required  by  16  CFR 
1500.86(a)(4)  enable  the  firm  and  the 
Commission  to:  (i)  Identify  specffic 
models  of  products  which  fail  to  comply 
with  applicable  requirements;  and  (ii) 
Notify  distributors  and  retailers  in  the 
event  those  products  are  subject  to 
recall. 

Additional  Information  About  the 
Request  for  Reinstatement  of  Approval 
of  a  CoUection  of  Information 

Agency  address:  Consumer  Induct 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection: 
Requirements  for  Baby-Bouncers, 
Walker-jumpers,  and  Baby-Walkers,  16 
CFR  1500.18(a)(6)  and  1500.86(a)(4). 

Type  of  request:  Reinstatement  of 
approval  without  change. 

General  description  of  respondents: 
Manufecturers  and  importers  of  baby- 
bouncers,  walker-jumpers,  and  baby- 
walkers. 

Estimated  number  of  respondents:  26. 


Estimated  average  number  of  hours 
per  respondent:  2  pet  year. 

Estimated  number  of  hours  for  all 
respondents:  52  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $650  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  January  14,  2000  to  (1)  The 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget,  Washington  DC.  20503; 
telephone:  (202)  395-7340,  and  (2)  The 
Office  of  the  Secretary,  Consumer 
Product  Safefy  Commission, 
Washington,  D.C.  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  docimientation  are 
available  bom  Linda  Glatz,  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207;  telephone:  (301)  504-0416,  ext. 
2226. 

Dated:  December  9. 1999. 
Sadye  E.  Dunn, 

Secretan'.  Consumer  Product  Safety 
Commission. 
IFR  Doc.  99-32415  Filed  12-14-99: 8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  OMB  Review: 
Comment  Request — Flammablltty 
Standards  for  Children's  Sleepwear 

AGENCY:  Consumer  Product  Safety 

O>mmission. 

ACTION:  Notice. 

SUMMARY:  In  the  Federal  Register  of 
October  6. 1999  (64  FR  54276).  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
extension  of  approval  of  collections  of 
information  in  the  fiammability 
standards  for  children's  sleepwear  and 
implementing  regulations.  No 
comments  were  received  in  response  to 
that  notice.  By  publication  of  this 
notice,  the  Commission  aimounces  that 
it  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  extension  of  approval  of 
those  collections  of  information  without 


change  for  three  years  from  the  date  of 
approval. 

"The  standards  and  regulations  are 
codified  as  the  Fiammability  Standard 
for  Children's  Sleepwear:  Sizes  0 
Through  6X.  16  CFR  Pari  1615;  and  the 
Fiammability  Standard  for  Children's 
Sleepwear:  Sizes  7  Through  14,  16  CFR 
Part  1616.  The  fiammability  standards 
and  implementing  regulations  prescribe 
requirements  for  testing  and 
recordkeeping  by  manufacturers  and 
importers  of  children's  sleepwear 
subject  to  the  standards.  The 
information  in  the  records  required  by 
the  regulations  allows  the  Commission 
to  determine  if  items  of  children's 
sleepwear  comply  vnth  the  appUcable 
standard.  This  information  also  enables 
the  Commission  to  obtain  corrective 
actions  if  items  of  children's  sleepwear 
fail  to  comply  with  the  applicable 
standard  in  a  manner  which  creates  a 
substantial  risk  of  injury. 

Additional  Information  About  the 
Request  for  Reinstatement  of  Approval 
of  Collections  of  Information 

Agency  address:  Consumer  f^roduct 
Safefy  Commission,  Washington,  DC 
20207. 

Title  of  information  collection: 
Standard  for  the  Fiammability  of 
Children's  Sleepwear:  Sizes  0  Through 
6X.  16  CFR  Part  1615;  Standard  for  the 
Flairunability  of  Children's  Sleepwear: 
Sizes  7  Through  14, 16  CFR  Part  1616. 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
children's  sleepwear  in  sizes  0  through 
14. 

Estimated  number  of  respondents:  63. 

Estimated  average  number  of  hours 
per  respondent:  1.650  per  year. 

Estimated  number  of  hours  for  all 
respondents:  103,950  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  S3.1 18.500  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  January  14,  2000  to: 

(1)  The  Office  of  Information  and 
Regulatory  Affairs.  Attn:  OMB  Desk 
Officer  for  CPSC,  Office  of 
Management  and  Budget.  Washington 
D.C.  20503:  telephone:  (202)  395- 
7340,  and 

(2)  The  Office  of  the  Secretary, 
Consumer  Product  Safety 
Commission.  Washington,  D.C.  20207. 
Written  comments  may  also  be  sent  to 

the  Office  of  the  Secretary  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os©cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
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and  supporting  documentation  are 
available  from  Linda  Glatz.  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation.  Consumer  Product 
Safetv  Commission,  Washington,  D.C. 
20207:  telephone:  (301)  504-0416,  ext. 
2226. 

Dated:  Decemljer  9.  1999. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc.  99-32416  Filed  12-14-99;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Proposal  To  Issue  and  Modify 
Nationwide  Permits 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  extension  of 
expiration  date  for  Nationwide  Permit 
26. 

SUMMARY:  In  Part  in  of  the  July  21. 1999. 
issue  of  the  Federal  Register  (64  FR 
39252).  the  Corps  of  Engineers  (Corps) 
published  its  proposal  to  issue  five  new 
Nationwide  Permits  (NWPs).  to  modify 
six  existing  NWPs,  and  add  three  new 
NWP  general  conditions  to  replace  NWP 
26  when  it  expires.  To  thoroughly 
review  and  consider  the  1 .700 
comments  received  in  response  to  the 
July  21, 1999.  Federal  Register  notice 
and  make  necessary  changes  to  the 
proposed  NWPs  and  general  conditions, 
additional  time  is  required  and  a  new 
schedule  for  finalizing  the  NWPs  has 


been  developed.  The  Corps  is  also 
announcing  a  process  for  submitting 
NWP  26  PCNs  that  will  provide  for  an 
efficient  transition  from  NWP  26  to  the 
new  and  modified  NWPs. 
DATES:  The  process  for  accepting  NWP 
26  PCNs  is  effective  on  December  15, 
1999. 

ADDRESSES:  HQUSACE,  ATTN:  CECW- 
OR,  20  Massachusetts  Avenue.  NW, 
Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION  COffTACT:  Mr. 
David  Olson  or  Mr.  Sam  Collinson  at 
(202)  761-0199  or  access  the  Corps  of 
Engineers  Regulatory  Home  Page  at: 
http://www.usace.army.mil/inet/ 
functions/cw/cecwo/reg/. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  the  proposal  published  in 
the  July  21. 1999,  Federal  Register  to 
issue  5  new  NWPs,  to  modify  6  existing 
NWPs,  and  to  add  3  new  NWP  general 
conditions  to  replace  NWP  26,  the  Corps 
received  over  1,700  comments.  To 
thoroughly  review  and  consider  these 
comments,  the  Corps  needs  additional 
time  to  make  changes  to  the  proposed 
new  and  modified  NWPs  and  general 
conditions  and  address  the  comments 
received  in  response  to  the  July  21, 
1999,  Federal  Register  notice.  The  new 
and  modified  NWPs  will  be  issued  on 
or  before  February  14.  2000,  and  will 
become  effective  60  days  later  on  or 
before  April  14,  2000. 

To  ensure  that  there  continues  to  be 
an  NWP  available  to  authorize  activities 
in  headwaters  and  isolated  waters  that 
have  minimal  adverse  effects  on  the 
aquatic  environment,  the  expiration 
date  of  NWP  26  is  extended  until  April 
14,  2000,  except  as  indicated  below.  To 


provide  an  efficient  transition  from 
NWP  26  to  the  new  and  modified  NWPs 
that  will  replace  NWP  26.  Corps  district 
offices  will  process  all  preconstruction 
notifications  (PCNs)  for  NWP  26 
activities  that  are  submitted  to  Corps 
district  offices  on  or  before  the 
publication  date  of  the  final  new  and 
modified  NWPs  in  the  Federal  Register 
(currently  scheduled  for  February  14, 
2000).  For  such  NWP  26  PCNs,  where 
the  Corps  subsequently  determines  that 
the  project  meets  the  terms  and 
conditions  of  NWP  26.  the  verification 
will  remain  in  effect  until  February  11, 
2002.  As  of  today,  the  Corps  is 
suspending  the  45  day  period  in 
paragraph  (a)(3)  of  General  Condition 
13.  The  Corps  will  continue  to  process 
such  PCNs  and  reach  final  decisions  as 
expeditiously  as  possible.  However,  a 
prospective  permittee  who  submits  a 
NWP  26  PCN  after  today's  date  cannot 
assume,  after  45  days  have  passed,  that 
the  proposed  work  is  authorized  by 
NWP  26.  Consequently,  an  NWP  26 
verification  must  be  received  prior  to 
commencing  the  work.  PCNs  submitted 
to  Corps  district  offices  after  the 
publication  date  of  the  final  new  and 
modified  NWPs  wiU  be  processed  imder 
the  procedures  for  the  new  and 
modified  NWPs  or  the  other  existing 
NWPs.  The  revised  schedule  for  the  new 
and  modified  NWPs  is  illustrated  in 
Figure  1. 

Dated:  December  10. 1999. 
Charles  M.  Hess, 

Chief.  Operations  Division,  Directorate  of 
Civil  Works. 

BILUNGCOOE  STIO-K-P 
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DEPARTMENT  OF  ENERGY 

Sandia  National  Laboratorlea/Naw 
Mexico  Site-Wide  Environmental 
Impact  Statement 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  Decision. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  is  issuing  this  Record  of 
Decision  on  the  continued  operation  of 
the  Sandia  National  Laboratories/New 
Mexico  (SNUNM)  in  the  State  of  New 
Mexico.  This  Record  of  Decision  is 
based  on  the  information  and  analysis 
contained  in  the  SNL/NM  Site-Wide 
Environmental  Impact  Statement  (EIS). 
DOE/EIS-0281.  and  other  factors,  such 
as  the  mission  responsibilities  of  DOE. 
DOE  has  decided  to  implement  the 
Expanded  Operations  Alternative 
without  the  Microsystems  and 
Engineering  Sciences  Applications 
Complex.  I.e..  the  Preferred  Alternative 
in  the  Final  Site-Wide  EIS.  Under  the 
Expanded  Operations  Alternative.  DOE 
and  interagency  programs  and  activities 
at  SNL/NM  could  increase  to  the  highest 
reasonable  activity  levels,  as  set  forth  in 
the  Site-Wide  EIS,  that  could  be 
supported  by  current  facilities  and  their 
potential  expansion  and  construction  of 
new  facilities  for  future  actions 
specifically  identified  in  the  Site- Wide 
EIS  through  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Site-Wide 
EIS  or  Record  of  Decision,  or  to  receive 
a  copy  of  the  Site- Wide  EIS,  contact: 
luliaime  Levings,  Document  Manager, 
U.S.  Department  of  Energy. 
Albuquerque  Operations  Office,  P.O. 
Box  5400.  Albuquerque.  NM  87185, 
(505)845-6201. 

For  information  on  the  DOE  National 
Environmental  Policy  Act  (NEPA) 
process,  contact:  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Assistance  (EH-42),  U.S.  Department  of 
Energ>'.  1000  Independence  Avenue. 
SW,  Washington,  DC  20585.  (202)  586- 
4600.  or  leave  a  message  at  (800)  472- 
2756. 

SUPPLEMENTARY  INFORMATION: 

Background 

IX)E  prepared  this  Record  of  Decision 
pursuant  to  the  regulations  of  the 
Council  on  Enviroiunental  Quality  for 
implementing  NEPA  (40  CFR  Parts 
1500-1508)  and  DOE's  NEPA 
Implementing  Procedures  (10  CFR  Part 
1021).  This  Record  of  Decision  is  based, 
in  part,  on  DOE's  SNL/NM  Site- Wide 
EIS  (DOE/EIS-0281).  The  U.S.  Air  Force 
participated  as  a  cooperating  agency  in 
preparing  the  Site-Wide  EIS. 


SNL/NM  is  located  on  the  (Cirtlaod 
Air  Force  Base,  approximately  7  miles 
southeast  of  downtown  Albuquerque,  in 
Bernalillo  County,  New  Mexico.  SNL/ 
NM  comprises  approximately  8,800 
acres  of  Federal  land  on  the  Kirtland  Air 
Force  Base.  SNL/NM  is  one  of  several 
national  laboratories  that  support  DOE's 
statutory  responsibilities  for  nuclear 
weapons  research  and  design, 
development  of  other  energy 
technologies,  and  basic  scientific 
research.  Sandia  National  Laboratories 
is  composed  of  four  geographically 
separate  facilities:  Albuquerque,  New 
Mexico  (SNL/NM);  Tonopah,  Nevada: 
Kauai,  Hawaii;  and  Livermore. 
California.  This  Record  of  Decision 
covers  the  level  of  operation  of  SNL/NM 
only.  DOE  has  assigned  elements  of 
each  of  its  four  principal  missions 
(National  Security.  Energy  Resources, 
Environmental  Quality,  and  Science  and 
Technology)  to  SNL/NM,  and  has 
established  and  maintains  several 
capabilities  in  support  of  these  mission 
elements,  including  applications  of 
science  and  technology'  to  the  nuclear 
weapons  program.  These  capabilities 
also  support  applications  for  other 
Federal  agencies  and  other 
organizations  in  accordance  with 
national  priorities  and  policies. 

Facility  operations  are  conducted 
within  five  Technical  Areas  (TAs)  and 
outdoor  test  areas.  These  TAs  comprise 
the  basic  geographic  configuration  of 
SNL/NM.  TA-I  is  the  main 
administration  and  support  area  and 
contains  several  research  laboratories. 
TA-U  consists  primarily  of  support 
service  facilities  and  waste  management 
facilities.  TA-III  conducts  primarily 
physical  testing.  TA-IV  contains 
primarily  accelerator  operations.  TA-V 
contains  primarily  reactor  facilities. 

The  Site-Wide  EIS  considers  the 
enviroiunental  impacts  of  ongoing  and 
proposed  activities  at  SNL/NM  through 
2008.  DOE  expects  that  it  will  continue 
to  suggest  new  programs,  projects,  and 
facilities  for  SNL/NM  (or  consider  SNL/ 
NM  as  an  alternative  site  for  such 
facilities  or  activities).  Such  new 
proposals  will  be  considered  in 
programmatic  or  project-specific  NEPA 
reviews,  as  appropriate,  as  they  become 
ripe  for  analysis.  Subsequent  NEPA 
reviews  for  projects  or  activities  at  SNL/ 
NM  will  make  reference  to.  and  be 
tiered  from,  the  Site-Wide  EIS.  and 
subsequent  DOE  decisions  on  these 
proposals  may  result  in  amendments  of 
this  Record  of  Decision. 

Ahematives  Considered 

DOE  analyzed  three  broad  alternative 
levels  of  operation  at  SNL/NM. 


AltematJve  1 — No  Action 

Under  the  No  Action  Alternative, 
ongoing  DOE  and  interagency  programs 
and  activities  at  SNL/NM  would 
continue  the  status  quo.  that  is, 
operating  at  planned  levels  as  reflected 
in  current  DOE  management  plans.  In 
some  cases,  these  plaimed  levels 
include  increases  over  today's  operating 
levels.  This  alternative  also  includes 
any  activities  that  have  already  been 
approved  by  DOE  and  have  existing 
NEPA  documentation. 

Alternative  2 — Expanded  Operations 

Under  the  Expanded  Operations 
Alternative,  DOE  and  interagency 
programs  and  activities  at  SNL/NM 
would  increase  to  the  highest  reasonable 
activity  le ,  els,  as  analyzed  in  the  Site- 
Wide  EIS,  that  could  be  supported  by 
current  facilities  and  their  potential 
expansion  as  well  as  construction  of 
new  facilities  for  future  actions 
specifically  identified  in  the  Site- Wide 
EIS. 

In  the  Expanded  Operations 
Alternative  in  the  Final  Site-Wide  EIS, 
DOE  described  two  potential 
configurations  for  the  Microelectronics 
Development  Laboratory  facility.  In  the 
first  configuration,  the  Site- Wide  EIS 
analyzed  the  expansion  of  operations  in 
the  existing  Microelectronics 
Development  Laboratory  (also  analyzed 
in  the  Draft  Site-Wide  EIS).  In  the 
second  configuration,  the  Site-Wide  EIS 
presented  the  available  information  on 
the  developing  proposal  for  the 
Microsystems  and  Engineering  Sciences 
Applications  Complex,  also  known  as 
N^SA.  including  impacts  from  the 
construction  and  operation  of  additional 
buildings  adjacent  to  the  existing 
Microelectronics  Development 
Laboratory.  DOE  included  in  the  second 
configuration  of  the  Expanded 
Operations  /Mtemative  all  available 
programmatic  and  environmental 
information  on  the  Microsystems  and 
Engineering  Sciences  Applications 
Complex  based  on  its  approved 
Conceptual  Design  Plan. 

DOE's  Preferred  /Utemative  in  the 
Final  Site-Wide  EIS  was  Expanded 
Operations  in  the  first  configuration 
(i.e.,  without  the  Microsystems  and 
Engineering  Sciences  Applications 
Complex). 

The  conceptual  design  for  the 
Microsystems  and  Engineering  Sciences 
Applications  Complex  will  be  finalized 
in  the  January  2000  timeframe  with  the 
issuance  of  the  Conceptual  Design 
Report  currenUy  under  preparation.  The 
information  on  the  Microsystems  and 
Engineering  Sciences  Applications 
Complex  in  the  Site-Wide  EIS  is 
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preliminary  (based  on  the  Conceptual 
Design  Plan),  and  was  added  after  the 
Draft  Site-Wide  EIS  was  issued  for 
public  review  and  comment.  Therefore. 
DOE  has  determined  that  an  additional 
NEPA  review  will  be  conducted  after 
the  conceptual  design  is  finalized  to 
evaluate  impacts  from  the  proposed 
construction  and  operation  of  the 
Microsystems  and  Engineering  Sciences 
,\pplications  Complex.  Based  on  the 
current  configuration  for  the  proposed 
Microsystems  and  Engineering  Sciences 
Applications  Complex.  DOE  is 
preparing  an  Environmental  Assessment 
to  determine  whether  an  EIS  is  required 
and  will  include  an  opportunity  for 
public  participation. 

Alternative  3 — Reduced  Operations 

Under  the  Reduced  Operations 
Alternative,  DOE  and  interagency 
programs  and  activities  at  SNL/NM 
would  be  reduced  to  the  minimum 
levels  of  operations  needed  to  maintain 
SNL/NM  facilities  and  equipment  in  an 
operational  readiness  mode. 

Preferred  Alternative 

DOE's  Preferred  Alternative  is  the 
Expanded  Operations  Alternative 
(exclusive  of  the  Microsystems  and 
Engineering  Sciences  Applications 
Complex).  DOE  would  expand 
operations  at  SNL/NM  as  the  need 
arises,  subject  to  the  availability  of 
Congressional  appropriations,  to 
increase  the  level  of  existing  operations 
to  the  highest  reasonable  foreseeable 
activity  levels  as  analyzed  in  the  Site- 
Wide  EIS.  DOE  would  only  implement 
expansion  at  the  existing 
Microelectronics  Development 
Laboratory,  vdthout  addition  of  the 
Microsystems  and  Engineering  Sciences 
Applications  Complex. 

Environmentally  Preferable  Alternative 

The  Council  on  Environmental 
Quality  (CEQ).  in  its  "Forty  Most  Asked 
Questions  Concerning  CEQ's  NEPA 
Regulations"  (46  FR  18026,  February  23, 
1981),  with  regard  to  40  CFR  1505.2. 
defined  the  "environmentally  preferable 
alternative"  as  the  alternative  "that  will 
promote  the  national  environmental 
policy  as  expressed  in  NEPA's  Section 
101.  Ordinarily,  this  means  the 
alternative  that  causes  the  least  damage 
to  the  biological  and  physical 
enviroiunent;  it  also  means  the 
alternative  which  best  protects, 
preserves,  and  enhances  historic, 
cultural,  and  natural  resources." 

After  considering  impacts  to  each 
resource  area  by  alternative.  DOE  has 
identified  Alternative  3.  the  Reduced 
Operations  Alternative,  as  the 
environmentally  preferable  alternative. 


DOE  identified  Alternative  3  as  having 
the  fewest  impacts  to  the  physical 
environment  and  to  worker  and  public 
health  and  safety  because  all  operations 
would  be  at  the  lowest  levels.  "Therefore, 
the  Reduced  Operations  Alternative 
would  have  the  lowest  impacts,  and  the 
Expanded  Operations  Alternative  would 
have  the  highest  impacts  among  the 
alternatives  analyzed  in  the  Site-Wide 
EIS.  However,  the  analyses  included  in 
the  Site-Wide  EIS  indicate  that  there 
would  be  little  difference  in  the 
environmental  impacts  among  the 
alternatives  analyzed  and  also  that  any 
impacts  would  be  small. 

Environmental  Impacts  of  Alternatives 

DOE  weighed  environmental  impacts 
as  one  factor  in  its  decision  making. 
DOE  analyzed  existing  enviroiunental 
impacts  and  the  potential  impacts  that 
might  occur  for  each  alternative, 
including  the  irreversible  or 
irretrievable  commitments  of  resources. 

Land  Use  and  Visual  Resources 

No  adverse  impacts  to  land  resources 
are  expected  as  a  result  of  the  No 
Action,  Expanded  Operations,  or 
Reduced  Operations  Alternatives.  There 
would  be  no  adverse  impacts  to  visual 
resources  that  change  the  overall 
appearance  of  the  existing  landscape, 
obscure  views,  or  alter  the  visibility  of 
SNL/NM  structures  under  any  of  the 
alternatives  analyzed. 

Infrastructure 

Electrical  consumption  would  range 
from  185.000  megawatt  hours  per  year 
(Reduced  Operations  Alternative)  to 
198.000  megawatt  hours  per  year 
(Preferred  Alternative).  Projected  water 
usage  would  range  bom  416  million 
gallons  (Reduced  Operations 
Alternative)  to  49S  million  gallons  per 
year  (Preferred  Alternative).  Annual 
projected  utility  demands  for  all 
alternatives  would  be  well  within 
system  capacities. 

Other  infrastructure-related  factors, 
including  maintenance,  roads, 
communications,  steam,  natural  gas, 
and  facility  decommissioning,  would  be 
similar  for  each  alternative  and  would 
not  pose  adverse  impacts. 

Geology  and  Soils 

Under  all  alternatives,  impacts  due  to 
soil  contamination  would  be  minimal. 
Under  the  Preferred  Alternative, 
however,  there  would  be  the  potential 
for  increased  deposition  of  soil 
contaminants  in  outdoor  testing  areas. 
These  areas  are  not  accessible  to  the 
general  public.  Potential  contaminants 
would  include  depleted  luanium 
fragments,  explosive  residue,  and  metals 


contained  in  weapons  that  are  used  in 
the  tests.  SNL/NM  performs  periodic 
sampling  and  radiation  surveys  in  these 
testing  areas.  Depleted  uranium 
fragments  are  collected  after  tests  and 
additional  measures  are  taken  to  remove 
any  contamination  from  the  soil. 

Soil  contamination  from  past  research 
practices  is  being  cleaned  up  through 
SNL/NM's  Environmental  Restoration 
Project,  which  is  scheduled  for 
completion  by  2004.  This  clean-up 
would  occiu  at  the  same  rate  under  the 
three  alternatives. 

Water  Resources  and  Hydrology 

The  impact  resulting  bom  SNL/NM's 
contribution  to  drawdown  in  the  aquifer 
derives  from  both  past  and  present 
water  usage  and  is  considered  to  be 
adverse.  The  estimated  SNL/NM  portion 
of  local  (in  the  immediate  vicinity  of  the 
Kirtiand  Air  Force  Base)  aquifer 
drawdown  from  1998  to  2008  would 
range  from  1 1  percent  (No  Action  and 
Reduced  Operations  Alternatives)  to  1 2 
percent  (Preferred  Alternative)  Local 
drawdown  of  the  aquifer  would  range 
fi-om  less  than  1  to  28  feet  across  the 
KirUand  Air  Force  Base  during  this 
period.  This  drawdown  would  not  have 
an  immediate  effect  on  other  water 
users,  spring  flow,  or  land  subsidence. 
Long-term  effects  would  tend  to  be 
reduced  by  the  city  of  Albuquerque's 
conversion  to  surface  water  use. 
scheduled  to  begin  in  2004.  Water 
demand  under  each  alternative  would 
be  within  existing  Kirtland  Air  Force 
Base  water  rights.  As  discussed  above, 
under  Infrastructure,  water  usage  would 
range  from  416  million  gallons  per  year 
(Reduced  Operations  Alternative)  to  495 
million  gallons  per  year  (Preferred 
/Utemative). 

Groundwater  contamination 
attributable  to  SNL/NM  activities  is 
present  at  three  sites  at  the  Kirtiand  Air 
Force  Base.  The  contamination  in  the 
aquifer  is  due  to  past  waiste  management 
practice  rather  than  current  operations. 
Investigation  and  clean-up  at  locations 
with  groiuidwater  contamination  would 
continue  at  the  same  rate  under  any  of 
the  three  alternatives. 

Biological  and  Ecological  Resources 

Long-term  restricted  access  and 
limited  planned  development  have 
benefitted  biological  resources  at  the 
Kirtiand  Air  Force  Base.  This  benefit 
would  continue  under  all  alternatives. 
Proposed  activities  under  all  the 
alternatives  could  result  in  a  local 
displacement  of  wildlife:  however,  the 
impact  would  he  minimal  and 
temporary.  In  addition,  there  would  be 
slighUy  increased  levels  of  noise  and 
activity  under  the  Preferred  Alternative. 
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However,  the  impacts  from  these 
increases  are  expected  to  be  negligible 
to  biological  and  ecological  resources. 
There  are  no  endangered  and  threatened 
species  issues  at  SNL/NM. 

Cujtural  Resources 

Cultural  resources  in  the  Region  of 
Influence  have  benefitted  from 
restricted  access,  compliance  with 
applicable  regulations,  and  established 
procedures  for  the  protection  and 
conservation  of  cultural  resources.  This 
benefit  would  continue  under  all 
alternatives.  There  are  no  known 
cultural  resource  sites  at  DOE- 
administered  land  at  the  Kirtland  Air 
Force  Base.  For  all  three  alternatives, 
there  would  continue  to  be  a  potential 
for  impacts  to  prehistoric  and  historic 
archaeological  resources  located  on 
Kirtland  Air  Force  Base  lands 
administered  by  other  agencies  and 
used  by  IX)E.  These  impacts  would 
derive  from  explosive  testing  debris  and 
shrapnel  produced  as  a  result  of  outdoor 
explosions,  off-road  vehicle  traffic,  and 
unintended  fires  and  fire  suppression. 
However,  the  potential  for  impacts  due 
to  these  factors  would  be  minimal  under 
all  three  alternatives. 

DOE  is  involved  in  ongoing 
consultation  with  15  Native  American 
tribes  to  discuss  Traditional  Cultural 
Properties  at  SNL/NM.  To  date,  no 
Traditional  Cultural  Properties  have 
been  specifically  identified  at  SNL/IMM; 
however,  several  tribes  have  requested 
that  they  be  consulted  under  the  Native 
.\merican  Graves  Protection  and 
Repatriation  Act  if  human  remains  are 
discovered  within  the  Region  of 
Influence.  These  consultations  will 
continue.  If  specific  Traditional  Cultural 
Properties  are  identified,  any  impacts  of 
SNIVNM  activities  on  the  Traditional 
Cultural  Properties  and  any  impacts  of 
restricting  access  to  the  Traditional 
Cultural  Properties  would  be 
determined  in  consultation  with  Native 
American  tribes,  and  further  NEPA 
review  would  be  conducted,  if 
appropriate. 

Air  Quality 

Chemical  emissions  would  be  highest 
for  the  Preferred  Alternative,  although 
emissions  under  all  alternatives  would 
be  below  levels  that  would  adversely 
affect  public  health.  Air  concentrations 
of  criteria  and  other  chemical  pollutants 
would  be  within  regulatory  standards 
and  human  health  guidelines.  The 
impact  from  emissions  of  criteria  and 
other  pollutants  for  the  No  Action  and 
the  Preferred  alternatives  would  be 
essentially  the  same. 

The  major  source  of  criteria  pollutants 
(other  than  mobile  sources)  would  be 


the  steam  plant,  which  supplies  steam 
to  the  facilities  for  heating.  No  Increase 
in  laboratory-wide  floor  space  is 
anticipated  under  the  Preferred 
Alternative  because  any  added  floor 
space  is  expected  to  be  offset  by 
facilities  taken  out  of  service:  therefore, 
no  increase  in  steam  production  would 
be  required.  Among  the  three 
alternatives,  the  Reduced  Operations 
Alternative  would  require  the  least 
steam,  resulting  in  the  lowest  emissions 
bom  the  steam  plant. 

Air  quality  impacts  frtim  mobile 
sources  vary  slightly  among  the 
alternatives  but  are  not  considered 
adverse.  The  analysis  indicates  carbon 
monoxide  emissions  from  mobile 
sources  as  a  percentage  of  the  Bernalillo 
County  total  would  be  4.6  percent  (No 
Action  Alternative).  5.1  percent 
(Preferred  Alternative),  and  4.5  percent 
(Reduced  Operations  Alternative). 

The  radiological  dose  impacts  due  to 
the  annual  air  emissions  from  SNL/NM 
facilities  during  normal  operations 
under  each  of  the  alternatives  would  be 
lower  than  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
limit  of  10  millirem  per  year  to  a 
maximally  exposed  individual.  The 
calculated  radiological  dose  to  a 
maximally  exposed  individual  would  be 
0.15  millirem  per  year  under  the  No 
Action  Alternative:  0.51  millirem  per 
year  under  the  Preferred  Alternative: 
and  0.02  millirem  per  year  under  the 
Reduced  Operations  Alternative. 

The  calculated  collective  do.se  to  the 
population  within  a  50-mile  radius  of 
SNL/NM  for  each  alternative  from  the 
annual  radiological  air  emissions  due  to 
the  SNL/NM  operations  would  be  5.0 
person-rem  per  year  under  the  No 
Action  Alternative.  15.8  person-rem  per 
year  under  the  Preferred  Alternative, 
and  0.80  person-rem  per  year  under  the 
Reduced  Operations  Alternative. 

Human  Health 

The  composite  cancer  health  risk 
estimates  and  the  cancer  health  risk 
estimates  for  specific  receptor  locations 
are  below  levels  that  regulators  consider 
protective  of  public  health.  The  small 
amounts  of  chemical  carcinogens  and 
radiation  released  from  SNL/NM 
facilities  would  increase  the  maximally 
exposed  individual  lifetime  risk  of 
cancer  (assuming  30  years  of  exposure) 
by  less  than  1  chance  in  434,000  under 
the  No  Action  Alternative  and  by  less 
than  a  possible  1  chance  in  126,000 
under  the  Preferred  Alternative. 
Noncancer  health  effects  would  not  be 
expected  under  any  alternative  based  on 
hazard  index  values  of  less  than  1.  No 
additional  nonfatal  cancers,  genetic 
disorders,  or  latent  cancer  fatalities 


would  be  expected  in  the  population 
living  within  a  50-mile  radius  of  SNL/ 
NM.  The  lifetime  risk  to  the  population 
in  the  Region  of  Influence  would  be 
0.012.  0.075.  and  0.24  latent  cancer 
fatalities  for  the  Reduced,  No  Action, 
and  Preferred  alternatives,  respectively. 
Thus,  no  adverse  health  effects  would 
be  expected  from  any  of  the  three 
alternatives  for  SNL/NM. 

Transportation 

The  SNL/NM  material  and  waste 
truck  traffic  offsite  would  be  projected 
to  increase  frt>m  14.5  shipments  per  day 
(1996)  to  24.6  and  34.4  shipments  per 
day  under  the  No  Action  and  Preferred 
alternatives,  respectively.  However,  the 
SNL/NM  truck  traffic  would  comprise 
less  than  0.03  percent  of  the  total  traffic, 
including  all  types  of  vehicles  entering 
and  leaving  the  Albuquerque  area  bv 
way  of  interstate  highways.  Therefore, 
the  impact  under  any  alternative  would 
be  minimal.  The  total  local  traffic  on 
roadways  from  SNL/NM  activities  could 
increase  by  a  maximum  of  1.8  percent 
under  the  No  Action  Alternative  and  3.6 
percent  overall  under  the  Preferred 
Alternative  as  compared  to  1996. 

The  overall  maximum  lifetime 
fatalities  from  SNL/NM  aimual 
shipments  of  all  types  of  materials  and 
wastes  due  to  SNL/NM  operations  were 
estimated  to  be  1.7  fatalities  under  the 
Preferred  Alternative.  Of  these 
estimates.  1 .2  fatalities  would  be  due  to 
traffic  accidents:  0.33  fatalities  would  be 
due  to  incident-free  transport  of 
radiological  materials  and  wastes:  and 
0.06  fatalities  would  be  due  to  air 
pollution  from  truck  emissions. 

The  maximum  latent  cancer  fatalities 
in  the  population  within  a  SO-mile 
radius  of  SNL/NM  from  the  annual 
transport  of  radiological  materials  and 
wastes  were  estimated,  based  on  a 
population  dose  of  4.9  person-rem.  to  be 
0.0025. 

Waste  Generation 

Operations  of  low-level  waste  and 
low-level  mixed  waste  are  expected  to 
increase  by  a  maximtmi  of  about  200 
and  70  percent,  respectively,  under  the 
Preferred  Alternative,  as  compared  to 
1996.  One  new  operation,  the  Medical 
Isotopes  Production  Project,  would  be 
the  major  contributor  to  the  low-level 
waste  increase.  Approximate  total 
radioactive  waste  generation  would  be 
up  to  180  cubic  meters  under  the  No 
Action  Alternative,  up  to  290  cubic 
meters  under  the  Preferred  Alternative, 
and  1  lO  cubic  meters  imder  the 
Reduced  Operations  Alternative.  Total 
chemical  waste  generation  would  be  up 
to  approximately  380,000  kilograms 
under  the  No  Action  Alternative,  up  to 
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approximately  440,000  kilograms  under 
the  Preferred  Alternative,  and  up  to 
approximately  310,000  kilograms  under 
the  Reduced  Operations  Alternative. 
Capacity  currently  exists  to  manege  the 
waste  generated  from  all  operations  at 
the  Preferred  Alternative  level. 

Noise  and  Vibration 

Under  the  No  Action  Alternative. 
SNL/NM  would  operate  at  current 
planned  levels,  which  include 
background  noise  levels  and  short-term 
noise  impacts  fr^m  SNL/NM  test 
activities.  By  2008,  impulse  noise- 
producing  test  activities  would  increase 
an  estimated  35  percent  over  the  1996 
level  of  1,059  events.  The  projected 
frequency  of  impulse  noise  events  for 
the  Reduced  OperationsAltemative 
would  be  65  percent  less  than  the  1996 
levels. 

Projections  under  the  Preferred 
Alternative  indicate  a  250  percent 
increase  in  the  number  of  impulse  noise 
tests  over  1996  levels. 

Only  a  small  fraction  of  these  tests 
would  be  loud  enough  to  be  heard  or 
felt  beyond  the  site  boundary.  The  vast 
majority  of  tests  would  be  below 
background  noise  levels  for  locations 
beyond  the  Klrtiand  Air  Force  Base 
boundary  and  would  be  unnoticed  in 
neighborhoods  bounding  the  site. 
Ground  vibrations  would  remain 
confined  to  the  immediate  test  area. 

Socioeconomics 

Direct  SNL/NM  employment 
projections  range  from  about  7.400 
(Reduced  Operations  Alternative)  to 
about  8.400  (Preferred  Alternative),  in 
comparison  to  about  7.600  full-time 
SNL/NM  employees  in  the  1996  base 
year.  These  employment  changes  would 
change  regional  population, 
employment,  personal  income,  and 
other  socioeconomic  measures  in  the 
region  by  less  than  1  percent. 
Accordingly,  no  adverse  socioeconomic 
impacts  would  be  expected  to  result 
from  any  of  the  alternatives. 

Environmental  Justice 

Based  on  the  analyses  of  all  resource 
areas  and  demographic  information  on 
low-income  and  minority  population. 
DOE  does  not  expect  any  environmental 
justice-related  impacts  from  the 
continued  operation  of  SNL/NM  under 
any  of  the  alternatives. 

Accidents 

The  accident  scenarios  discussed  are 
those  that  bound,  i.e.,  provide  an  upper 
limit  to  potential  impacts  or  risks,  the 
accidents  at  SNL/NM.  At  SNL/NM. 
accidents  could  occur  that  would  affect 
workers  and  the  public.  Potential 


accidents  with  the  largest  impacts 
would  involve  radioactive  materials  in 
TA-V  facilities  and  hazardous 
chemicals  in  TA— I  facilities.  In  most 
instances,  involved  workers  (those 
individuals  located  in  the  immediate 
vicinity  of  an  accident)  would  incur  the 
largest  risk  of  serious  injur>'  or  fatality, 
because,  for  most  accidents,  the 
magnitude  of  the  damaging  effects  are 
highest  at  the  point  of  the  accident  and 
diminish  with  increasing  distance.  This 
result  would  apply,  for  example,  to 
releases  of  radioactive  and  chemical 
materials,  explosions,  fires,  airplane 
crashes,  earthquakes,  and  similar 
events.  In  some  situations,  however,  tbe 
mitigating  effects  of  structural  barriers, 
personal  protection  equipment,  and 
engineered  safety  features  could  offer 
greater  protection  for  close-in  workers 
than  for  others  in  the  general  vicinity  of 
the  accident. 

In  TA-I.  under  all  three  alternatives, 
there  could  be  numerous  situations  in 
laboratorjMooms  where  workers  could 
be  accidemally  exposed  to  small 
amounts  of  potentially  harmful 
chemicals.  The  potential  also  exists  in 
TA-I  for  a  catastrophic  accident,  such  as 
an  airplane  crash  into  a  facility  or  an 
earthquake,  in  which  multiple 
potentially  harmfiil  chemicals  could  be 
released  and  expose  onsite  individuals 
to  harmful  or  fatal  chemical 
concentrations.  Large  quantities  of 
hydrogen  stored  in  outside  areas  of  TA- 
I  could  also  explode  as  a  result  of  a 
catastrophic  event  and  cause  serious 
iniur>'  or  fatality  to  involved  workers 
and  other  nearby  onsite  individuals. 
The  probability  of  a  catastrophic 
chemical  or  explosive  accident  with 
serious  consequences  is  low  (less  than 
once  in  a  thousand  years).  Should  such 
an  accident  occur,  emergency 
procedures,  mitigating  features,  and 
administrative  controls  would  minimize 
its  adverse  impacts. 

Under  the  Preferred  Alternative,  the 
Microelectronics  Development 
Laboratory  and  the  Compound 
Semiconductor  Research  Laboratory 
would  remain  in  their  present 
configuration.  In  the  event  of  a 
catastrophic  accident,  such  as  an 
airplane  crash  into  either  facility-  (but 
not  both),  the  dominant  chemical 
release  would  be  as  much  as  106 
pounds  of  chlorine  from  the 
Microelectronics  Development 
Laboratorj'  or  as  much  as  65  pounds  of 
arsine  from  the  Compound 
Semiconductor  Research  Laboratory.  If 
an  accident  that  causes  chemical 
releases  were  to  occur,  about  141 
persons  in  the  vicinity  of  the 
Microelectronics  Development 
Laboratory  or  409  persons  in  the 


vicinity  of  the  Compound 
Semiconductor  Research  Laboratory 
could  be  exposed  to  concentrations 
greater  than  Emergencv  Response 
Planning  Guideline  (ERPG)  Level  2.  The 
ERPG-2  level  is  the  maximum  airborne 
concentration  below  which  individuals 
could  be  exposed  for  up  to  one  hour 
without  experiencing  or  developing 
irreversible  or  other  serious  health 
effects  that  could  impair  their  ability  to 
take  protective  action.  In  the  event  of  an 
earthquake,  simultaneous  release  of 
chemicals  is  possible,  and  as  many  as 
423  persons  could  be  exposed  in  TA-I 
to  concentrations  greater  than  ERPG-2 
levels. 

The  potential  for  accidents  would 
exist  in  TA-V  that  would  cause  the 
release  of  radioactive  materials,  causing 
injury  to  workers,  onsite  individtials. 
and  the  public.  For  example,  if  an 
earthquake  occurred,  tbe  impacts  would 
range  from  a  1  in  33  increase  in 
probability  of  a  latent  cancer  fatality  for 
a  noninvolved  worker  on  the  site  to  1 
in  120,000  for  a  maximally  exposed 
member  of  the  public.  For  the  entire 
population  residing  within  50  miles  of 
SNTL/NM.  one  or  two  additional  latent 
cancer  fatalities  would  be  expected. 
Involved  workers,  as  in  the  case  of 
chemical  accidents,  would  incur  the 
largest  risk  of  injury  or  fatality  in  the 
event  of  almost  any  accident  because  of 
their  close  proximity  to  the  hazardous 
conditions. 

Comments  on  the  Final  Site-Wide 
Environmental  Impact  Statement 

DOE  disti-ibuted  approximately  500 
copies  of  the  Final  Site-Wide  EIS  to 
appropriate  Congressional  members  and 
committees,  the  Slate  of  New  Mexico, 
various  American  Indian  Tribal 
governments  and  organizations,  local 
governments,  other  Federal  agencies, 
and  other  interested  stakeholders.  DOE 
did  not  receive  any  comments  on  the 
Final  Site-Wide  EIS. 

Other  Decision  Factors 

.  As  directed  by  tbe  President  and 
Congress.  DOE  has  a  comprehensive 
stewardship  program  which  is 
maintaining  the  safety,  security  and 
reliability  of  the  countr>''s  nuclear 
weapons  stockpile.  In  addition.  DOE  has 
natioi>al  security,  energy  resources, 
enviroiunental  quality,  and  science  and 
technology  mission  lines,  which  it 
supports  at  a  number  of  facilities  across 
die  United  States.  DOE  directs  and 
fimds  SNL/NM  activities  in  support  of 
its  programs  and  missions.  In  turn.  SNL/ 
NM's  faciUtjes  and  operations  are 
designed  to  meet  the  requirements  of 
the  programs,  projects,  and  activities 
assign^  to  the  Laboratory'. 


70000 


Federal  Register / Vol.  64.  No.  240 /Wednesday.  December  15,  1999/Notices 


DOE  needs  to  continue  to  meet  its 
responsibilities  for  national  security, 
energy  resources,  environmental 
quality,  and  science  and  technology  at 
SNL/NM.  DOE  needs  to  continue  to 
fulfill  its  responsibilities  as  mandated 
by  statute.  Presidential  Decision 
Directive,  and  Congressional 
authorization  and  appropriation,  while 
meeting  this  need  in  a  maimer  that 
protects  human  health  and  the 
environment. 

As  noted  in  the  Site-Wide  EIS.  SNL/ 
NM  houses  unique  facilities  aod 
expertise  that  have  been  developed  over 
the  past  50  years.  These  capabilities 
have  well  served  national  security  and 
other  national  needs  in  the  past.  It  is 
expected  that,  for  the  foreseeable  future, 
the  U.S.  will  maintain  a  nuclear 
weapons  stockpile  and  require 
advanced  science  and  manufacturing 
capabilities  to  address  issues  of  national 
importance  for  the  maintenance  of  that 
stockpile  and  for  other  purposes, 
including  assuring  the  safety  and 
reliability  of  that  stockpile.  The  unique 
facilities  and  expertise  at  SNL/NM  are 
needed  to  assist  in  finding  solutions  to 
these  issues.  These  factors  were  also 
considered  (in  addition  to  the  human 
health  and  environmental  impact 
information  discussed  above)  in 
reaching  this  Record  of  Decision. 

Decision 

DOE  has  decided  to  expand  the  scope 
and  levels  of  its  operations  at  SNL/NM. 
DOE  is  implementing  the  Preferred 
Alternative,  that  is.  Alternative  2, 
Expanded  Operations  (exclusive  of  the 
Microsystems  and  Engineering  Sciences 
Applications  Complex).  This  alternative 
reflects  a  broad  expansion  of  science 
and  technology  research  and 
applications  of  this  research  to  a  variety 
of  issues  of  national  importance.  This 
alternative  also  includes  the  continued 
maintenance  of  existing  and  expanded 
capabilities,  and  continued  support  and 
infrastructure  activities.  The  foUowing 
discussion  describes  the  major  actions 
to  be  taken,  with  an  emphasis  on  those 
areas  that  have  had  the  most  extensive 
programmatic  or  public  interest. 

The  decisions  in  this  Record  of 
Decision  will  be  reflected  in  DOE 
budget  requests  and  management 
practices,  consistent  with  mission 
needs  However,  implementation  of 
these  decisions  depends  on 
Congressional  funding  levels. 

Selected  Facilities  in  Technical  Areas  I 
andU 

The  Neutron  Generator  Facility  will 
continue  to  fabricate  neutron  generators 
and  neutron  tubes.  Support  activities 
will  include  a  wide  variety  of 


manufacturing,  testing,  and  product 
development  techniques  and  processes. 
The  Neutron  Generator  Facility  will 
increase  manufacturing  to 
approximately  2,000  neutron  generators 
per  year  and  associated  neutron  and 
switch  tubes.  An  addition  to  an  existing 
building  will  be  constructed  to  meet 
increased  production  needs.  Also. 
Building  870  will  undergo  extensive 
renovations. 

The  Microelectronic  Development 
Laboratory  will  continue  to  conduct 
research  and  development  activities  on 
microelectronic  devices  for  nuclear 
weapons.  A  broad  range  of 
microtechnology  development  and 
engineering  activities,  including 
integrated  circuit  and  wafer  production 
will  continue.  The  Microelectronic 
Development  Laboratory  will  be 
expanded  to  operate  in  support  of 
research  and  development  and 
production  of  silicon-based 
microelectronic  devices;  it  will  produce 
up  to  7,500  wafers  per  year.  DOE 
anticipates  that  new  technologies  and 
manufacturing  processes  will  oe 
required  to  meet  expanded  activities. 
There  will  be  no  construction  of  new 
facilities  to  meet  this  expanded  wafer 
production,  and  the  Compound 
Semiconductor  Research  Laboratory 
(Building  893)  will  remain  in  operation 
in  its  present  location.  This  Record  of 
Decision  only  extends  to  the  existing 
Microelectronic  Development 
Laboratory,  without  addition  of  the 
Microsystems  and  Engineering  Sciences 
Applications  Complex.  As  discussed  in 
the  Alternatives  section  of  this  Record 
of  Decision,  DOE  is  currently  preparing 
an  Enviroimiental  Assessment  for  the 
proposed  construction  and  operation  of 
the  Microsystems  and  £ngineering 
Sciences  Applications  Complex. 

Advanced  manufacturing  techniques 
will  continue  to  be  developed  and 
applied  at  the  Advanced  Manufacturing 
Processes  Laboratory.  These  activities 
include  hardware  manufacturing, 
emergency  and  prototype 
manufacturing,  development  of 
manufacturing  processes,  and  design 
and  fabrication  of  production 
equipment.  Operations  at  the  Advanced 
Manufecturing  Processes  Laboratory 
will  increase  up  to  a  maximum  of 
347,000  hours  per  year. 

Research  on  materials  and  advanced 
components  will  continue  at  the 
Integrated  Materials  Research 
Laboratory.  These  activities  will  include 
basic  research  in  chemistry,  physics, 
and  energy  technologies.  Operations  at 
the  Integrated  Materials  Research 
Laboratory  will  continue  at  its  current 
capacity  of  approximately  395,000 
hours  per  year. 


The  Explosive  Components  Facility 
will  continue  to  support  the  work 
performed  at  the  Neutron  Generator 
Facility  and  the  research  and 
development  performed  on  a  variety  of 
energetic  components.  Activities 
include  research,  testing,  development, 
and  quality  control  activities  for  neutron 
generators,  explosives,  chemicals,  and 
batteries.  Operations  at  the  Explosive 
Components  Facility  will  be  expanded 
to  complete  up  to  500  neutron  generator 
tesU.  900  explosive  tests.  1,250 
chemical  analyses,  and  100  battery  tests 
annually. 

Physical  Testing  and  Simulation 
Facilities 

Ballistic  studies  and  solid-fuel  rocket 
motor  tests  will  continue  at  the 
Terminal  Ballistics  Complex.  Testing 
capabilities  will  include  research  in 
areas  of  armor  penetration, 
vulnerability,  acceleration,  flight 
dynamics,  and  accuracy.  Projectile 
impact  tests  will  include  all  calibers  of 
projectiles.  The  operating  level  at  the 
Terminal  Ballistics  Complex  will  be 
increased  up  to  a  maximum  of  350 
projectile  impact  tests  and  100 
propellant  tests  per  year. 

Tests  designed  for  the  validation  of 
analytical  modeling  and  weapons 
system  certification  will  continue  at  the 
Drop/Impact  Complex.  Test  activities 
will  focus  on  water  and  underwater 
tests,  design  verification,  and 
performance  assessments.  The  Drop/ 
Impact  Complex  tests  will  be  expanded 
up  to  a  maximum  of  50  drop  tests,  20 
water  impact  tests,  5  submersion  tests, 
and  10  underwater  blast  tests  per  year. 

Tests  that  simulate  high-speed 
impacts  of  weapon  shapes, 
substructures,  and  components  to  verify 
design  integrity,  performance,  and 
fusing  fiuictions  will  continue  at  the 
Sled  Track  Complex.  These  capabilities 
will  include  testing  of  parachute 
systems,  transportation  equipment,  and 
reactor  safety.  Operating  levels  at  the 
Sled  Track  Complex  will  be  increased 
up  to  a  maximum  of  80  rocket  sled  tests, 
239  explosive  tests,  24  rocket  launches, 
and  150  free-flight  launches  per  year. 

The  Centrifuge  Complex  will  continue 
to  test  objects  weighing  several  tons  at 
over  100  times  the  force  of  gravity.  The 
number  of  tests  for  the  Centrifuge 
Complex  will  increase  up  to  a  maximum 
of  120  centrifuge  tests  and  100  impact 
tests  per  year. 

Accelerator  Facilities 

The  SATURN  accelerator  will 
continue  to  produce  X-rays  to  simulate 
the  radiation  effect  of  nuclear  bursts  on 
electronic  and  material  components. 
Tests  will  include  satellite  systems. 
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weapons  materials  and  components, 
and  reentry  vehicle  and  missile 
subsystems.  The  accelerator  output  for 
SATURN  will  increase  up  to  a 
maximum  of  500  shots  annually. 

The  High-Energy  Radiation  Megavolt 
Electron  Source  III  will  continue  to 
provide  gamma  ray  effects  testing 
capabilities.  Tests  will  include 
electronic  components  and  weapon 
systems  and  high-fidelity  simulation 
over  large  areas  in  near  nuclear- 
explosion  radiation  environments.  The 
High-Energy  Radiation  Megavolt 
Electron  Source  in  operations  will 
Increase  up  to  a  maximum  number  of 
1,450  shots  per  year. 

The  Sandia  Accelerator  and  Beam 
Research  Experiment  will  continue  to 
provide  X-ray  and  gamma  ray  effects 
testing  capabilities.  Capabilities  will 
include  testing  of  pulsed-power 
technologies,  fusion  systems,  weapons 
systems,  computer  science,  flight 
dynamics,  satellite  systems,  and 
roboticsr  Testing  at  the  Sandia 
Accelerator  and  Beam  Research 
Experiment  will  increase  up  to  a 
maximum  of  400  shots  per  year. 

The  Short-Pulse  High  Intensity 
Nanosecond  X-Radiator  will  continue  to 
produce  high-voltage  accelerations  to 
measure  X-ray-induced  currents  in 
integrated  circuits  and  detect  response 
in  materials.  Testing  will  include 
activities  in  radiation  measurements  for 
a  variety  of  weapons  components. 
Operations  at  the  Short-Pulse  High 
Intensity  Nanosecond  X-Radiator  will 
increase  up  to  a  maximum  of  6,000 
shots  per  year. 

The  Repetitive  High  Energy  Pulsed 
Power  I  will  continue  the  development 
of  pulsed-power  technology,  including 
high-power  energy  tests.  Activities  will 
include  basic  scientific  research, 
development,  and  testing.  The 
Repetitive  High  Energy  Pulsed  Power  1 
operations  will  increase  to  support  up  to 
a  maximum  of  10,000  tests  per  year  in 
either  the  single  or  repetitive  pulse 
modes. 

The  Repebtive  High  Energy  Pulsed 
Power  n  will  continue  to  develop 
radiation  processing  applications  using 
powerful  electron  or  X-ray  beams. 
Activities  will  include  testing  of  high 
power  magnetic  switches  and  specialty 
transmission  lines.  The  Repetitive  High 
Energy  Pulsed  Power  11  capacity  will  be 
expanded  up  to  a  maximum  of  20  tests 
per  week  for  40  weeks  per  year  (800 
tests). 

The  Z-Machine  will  continue  to 
produce  extremely  short  end  powerful 
pulses  at  various  targets  to  simulate 
special  atmospheric  conditions  and 
fusion  reaction  conditions.  The  Z- 
Machine  capability  will  be  expanded  up 


to  a  maximum  of  350  firings  per  year. 
Approximately  78  percent  could  involve 
nuclear  materials. 

The  Tera-Electron  Volt  Energy 
Superconductor  Linear  Accelerator  will 
continue  to  test  plasma  opening 
switches  for  pulsed-power  drivers. 
Other  activities  include  basic  research 
in  science,  material  development,  and 
material  testing.  The  operating  levels  at 
the  Tera-Electron  Volt  Energy 
Superconductor  Linear  Accelerator  will 
be  increased  up  to  a  maximum  of  1,300 
shots  per  year. 

The  Advanced  Pulsed  Power  Research 
Module  will  continue  to  evaluate  the 
performance  and  reliability  of 
components  including  next-generation 
accelerators.  Activities  will  include 
research  and  development  in  pulsed- 
power  technologies  such  as  power 
storage,  high-voltage  switching,  and 
power  flow.  The  Advanced  Pulsed 
Power  Research  Module  operations  will 
increase  up  to  a  maximum  of  2,000 
shots  per  year. 

The  Radiographic  Integrated  Test 
Stand  accelerator  will  continue  to 
develop  and  demonstrate  capabilities 
for  futiire  accelerator  facility  design. 
Capabilities  will  focus  on  demonstrating 
inductive  voltage  technology.  The 
Radiographic  Integrated  Test  Stand  will 
increase  operations  up  to  a  maximum  of 
800  tests  per  year. 

Reactor  Facilities 

The  New  Gamma  Irradiation  Facility 
will  perform  a  wide  variety  of  gamma 
irradiation  experiments  under  both  dry 
and  water-pool  conditions.  Capabilities 
will  include  studies  in  thermal  and 
radiation  effects,  weapons  component 
degradation,  nuclear  reactor  material 
and  components,  and  other  nonweapon 
applications.  The  New  Gamma 
irradiation  Facility  will  increase 
operations  to  irradiate  test  packages  for 
a  maximum  of  up  to  24,000  lest  hours 
per  year. 

The  Gamma  Irradiation  Facility  will 
supplement  the  capabilities  of  the  New 
Gamma  Irradiation  Facility.  The  Gamma 
Irradiation  Facility  will  continue  to 
perform  gamma  irradiation  experiments, 
and  its  operations  will  be  expanded  to 
complete  tests  in  two  available  cells. 
Approximately  8,000  test  hours  will  be 
performed. 

The  Sandia  Pulsed  Reactor  will 
continue  to  provide  multiple  fast-burst 
reactor,  near-ftision  spectrum  radiation 
environments.  Testing  activities  will 
include  a  wide  variety  of  technologies 
that  support  both  defense  and 
nondefense  projects.  Modifications  will 
be  completed  to  enhance  and  expand 
current  capabilities.  Operating  levels  at 


the  Sandia  Pulsed  Reactor  will  increase 
up  to  a  maximum  of  200  tests  per  year 

DOE  considered  two  possible 
configurations  for  use  of  a  pulsed-power 
reactor,  the  existing  Annular  Core 
Research  Reactor  reconfigured  for 
Defense  Programs  use,  and  a  possible 
second  reactor  referred  to  as  the 
Annular  Core  Pulse  Reactor  n.  However. 
a  second  reactor  is  not  ripe  for  decision 
at  this  time,  and  if  this  additional 
reactor  facility  is  proposed  in  the  future, 
DOE  will  prepare  a  separate  project- 
specific  NEPA  review. 

The  existing  Annular  Core  Research 
Reactor  can  be  operated  in  two  ways:  to 
produce  medical  isotopes  or  to  support 
Defense  Programs  activities.  Under  the 
Annular  Core  Research  Reactor  Defense 
Programs  configuration,  the  reactor  will 
be  reconfigured  to  pulse-mode  operation 
to  conduct  a  short-term  test  series  {i.e.. 
up  to  about  18  months)  related  to  the 
certification  of  some  weapons 
components.  Once  the  short-term  testing 
is  completed,  the  Annular  Core 
Research  Reactor  will  be  converted  back 
to  medical  isotope  production. 

Under  the  medical  isotopes 
production  configuration,  the  Aimular 
Core  Research  Reactor  will  produce 
medical  and  research  radioactive 
isotopes.  Under  the  medical  isotopes 
production  configuration,  the  Aimular 
Core  Research  R«ictor  will  be  operated 
for  24  hours  per  day,  7  days  per  week, 
at  a  maximum  power  level  of  4 
Megawatt  (approximately  35,000 
Megawatt-hours  per  year)  to  meet  the 
entire  U.S.  demand  for  molybdenum-99 
and  other  isotopes  such  as  iodioe-131 . 
xenon-133.  and  iodine-125.  This  would 
require  the  irradiation  of  about  25 
highly  enriched  uranium  targets  per 
week  (1.300  per  year). 

The  Hot  Cell  Facility  will  primarily 
support  medical  isotopes,  including 
isotope  extraction,  isotope  production 
purification,  product  packaging,  and 
quality  control.  Support  to  Defense 
Programs  activities  will  be  provided  as 
necessary  for  its  short-term  testing.  The 
Hot  Cell  Facility  will  continuously 
process  100  percent  of  the  U.S.  demand 
for  molybdenum-99  and  other  isotopes 
such  as  iodine-131,  xenon-133,  and 
iodine-125.  This  will  require  the 
processing  of  about  25  irradiated,  highly 
enriched  uranium  targets  per  week 
(1,300  per  year). 

Outdoor  Test  Facilities 

The  Aerial  Cable  Facility  will  conduct 
a  variety  of  impact  tests  involving 
weapon  systems  and  aircraft 
components.  Capabilities  include  free- 
fall  drop,  rocket  pull-down,  and  captive 
flight  tests,  data  recording,  and 
simulation  technologies.  The  Aerial 
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Cable  Facility  will  be  expanded  to 
include  drop  tests  of  joint  test 
assemblies  that  contain  depleted 
uranium,  enriched  uranium,  and 
insensitive  high  explosives.  These  test 
articles  will  contain  up  to  a  maximum 
of  45  pounds  of  depleted  uranium,  120 
pounds  of  enriched  uranium,  and  104 
pounds  of  insensitive  high  explosives 
(plastic-bonded  explosive  (PBX)-9502 
or  press-moldable  explosive  [UCl-17). 
The  number  of  tests  using  this  kind  of 
test  article  (containing  depleted 
uranium,  enriched  uranium,  and 
insensitive  high  explosives)  will  not 
exceed  five  per  year  The  total  number 
of  drop/pull-down  tests  will  increase  up 
to  a  maximum  of  100  experiments  per 
year.  Aerial  target  tests  will  increase  up 
to  a  maximum  of  30  tests  per  year.  Up 
to  two  series  of  scoring  system  tests  will 
be  conducted  each  year. 

The  Lurance  Canyon  Bum  Site  will 
continue  to  test,  certify,  and  validate 
material  and  system  tolerances.  Test 
objects  will  be  burned  for  short  periods 
of  time  under  controlled  conditions.  Up 
to  a  maximum  number  of  approximately 
55  certification  tests  per  year  will  be 
conducted  at  the  Lurance  Canyon  Bum 
Site.  Model  validation  tests  and  user 
tests  will  increase  up  to  a  maximum  of 
100  and  50  per  year,  respectiveiy. 

The  Containment  Technology  Test 
Facility — West  will  continue  to  conduct 
a  series  of  successive  events  leading  up 
to  ultimate  failure  of  test  vessels.  The 
Containment  Technology  Test  Facility — 
West  will  perform  up  to  two 
survivability  tests  per  year. 

The  Explosives  Applications 
L,aboratory  will  continue  to  design, 
assemble,  and  test  explosive  materials, 
components,  and  equipment.  Work  will 
involve  arming,  fusing,  and  firing  of 
explosives  and  testing  of  components. 
The  number  of  explosive  tests  at  the 
Explosives  Applications  Laboratory  will 
increase  up  to  a  ma.ximum  of  360  tests 
peryear. 

The  Thunder  Range  Complex  will 
continue  its  activities  ranging  &om 
disassembly  and  evaluation  to 
calibration  and  verification  testing  of 
special  nuclear  and  nonnuclear  systems. 
Examination  and  testing  of  objects  will 
involve  cleaning,  physical  examination, 
disassembly,  measurement,  sampling, 
photography,  and  data  collection. 
Operations  at  the  Thunder  Range 
Complex  will  increase  up  to  a  maximum 
of  10  test  series  per  year  in  2008. 
Equipment  disassembly  woidd  increase 
up  to  144  days  per  year. 

Infrastructure  Facilities 

The  Steam  Plant  will  continue  to 
produce  and  distribute  steam  to  SNL/ 
NM  and  Kirtland  Air  Force  Base 


facilities.  Steam  production  will  remain 
at  approximately  550  million  pounds 
per  year.  The  Steam  Plant  will  require 
upgrades  of  several  boilers,  steam 
distributors,  and  natural  gas  supply 
systems.  The  boiler  upgrade  could 
include  a  technology  change  to 
cogeneration  units. 

The  Hazardous  Waste  Management 
Facility  will  continue  to  handle, 
package,  store,  and  ship  hazardous, 
toxic,  and  nonhazardous  chemical 
wastes.  The  Hazardous  Waste 
Management  Facility  will  continue  to 
prepare  wastes  for  offsite  transportation 
for  recycling,  treatment,  or  disposal  at 
licensed  facilities.  Operations  at  the 
Hazardous  Waste  Management  Facility 
will  increase  from  one  to  three  shifts. 
Quantities  of  Resource  Conservation 
and  Recovery  Act  hazardous  waste 
managed  will  be  about  92,000  kilograms 
each  year  (well  within  the  permitted 
capacity). 

The  Radioactive  Mixed  Waste 
Management  Facility  will  continue  to 
serve  as  a  centralized  facility  for  receipt, 
characterization,  compaction,  treatment, 
repackaging,  cerUficaUon,  and  storage  of 
low-level  waste,  transuranic  waste,  low- 
level  mixed  waste,  and  mixed 
transuranic  waste.  The  Radioactive 
Mixed  Waste  Management  Facility  will 
continue  to  prepare  wastes  for  offsite 
treatment  and  disposal  at  licensed 
facilities.  Operations  at  the  Radioactive 
Mixed  Waste  Management  Facility  will 
be  increased  from  one  to  two  shifts. 
Annual  quantities  of  radioactive  waste 
managed  (including  newly  generated 
and  legacy  waste)  will  be  about  19,600 
cubic  feet  for  low-level  waste.  Annually, 
for  low-level  mixed  waste,  transuranic 
waste,  and  mixed  transuranic  waste,  the 
quantities  to  be  generated  and  managed 
are  approximately  as  follows:  260  cubic 
feet  low-level  mixed  waste  generated, 
and  8.800  cubic  feet  managed:  26  cubic 
feet  transuranic  generated,  and  350 
cubic  feet  managed:  37  cubic  feet  mixed 
transuranic  waste  generated  and 
managed.  The  infrastructure  processing 
rate  is  2.7  million  pounds  per  year.  A 
new  prefabricated  waste  storage 
building  would  be  constructed  to 
replace  an  existing  building  to  improve 
flexibility  and  operational  efficiencies. 

The  Thermal  Treatment  Facility  will 
continue  to  bum  small  quantities  of 
explosive  materials  and  explosives- 
contaminated  water.  The  quantities  of 
wastes  treated  at  the  Thermal  Treatment 
Facility  will  increase.  Approximately 
1.200  pounds  of  waste  per  year  would 
be  thermally  treated.  This  rate  assumes 
that  60  bums  are  performed  at  20 
pounds  of  waste  per  bum.  This  rate  will 
be  implemented  only  if  the  regulatory 
authority  approves  the  changes  required 


to  the  Resource  Conservation  and 
Recovery  Act  permit  for  the  Thermal 
Treatment  Facility. 

Mitigation  Measures 

The  Site-Wide  EIS  included  a 
discussion  of  existing  programs,  plans, 
and  controls  for  operations  at  SNL/NM, 
including  operating  within  applicable 
regulations,  DOE  Orders,  contractual 
requirements  and  approved  policies  and 
procedures.  No  new  mitigation 
measures  were  identified.  It  is 
unnecessary  to  prepare  a  Mitigation 
Action  Plan  under  10  CFR  1021.331. 

Conclusion 

DOE  has  considered  environmental 
impacts,  stakeholder  concerns,  and 
national  policy  in  its  decisions 
regarding  the  management  and  use  of 
SNL/NM.  The  analysis  contained  in  the 
Site-Wide  EIS  is  both  programmatic  and 
site  specific  in  detail.  It  is  programmatic 
from  the  perspective  of  broad,  multi-use 
facility  management  and  site-specific  in 
that  it  analyzes  detailed  project  and 
program  activity.  The  impacts  identified 
in  the  Site-Wide  EIS  were  based  on 
conservative  estimates  and  assumptions. 
In  this  regard,  the  analyses  bound  the 
impacts  of  the  alternatives  evaluated  in 
the  Site- Wide  EIS. 

DOE  has  decided  to  implement  the 
Expanded  Operations  Alternative 
without  the  Microsystems  and 
Engineering  Sciences  Applications 
Complex,  i.e.,  the  Preferred  Altemative 
in  the  Final  Site-Wide  EIS.  Thus,  DOE 
and  interagency  programs  and  activities 
could  increase  to  the  highest  reasonable 
activity  levels,  subject  to  mission  need 
and  Congressional  funding  and  as  set 
forth  in  the  Site-Wide  EIS.  that  could  be 
supported  by  current  facilities  and  their 
potential  expansion  and  construction  of 
new  focilities  for  future  actions 
identified  in  the  Site-Wide  EIS. 

In  accordance  with  the  provisions  of 
NEPA,  its  implementing  procedures  and 
regulations,  and  DOE's  NEPA 
regulations.  I  have  considered  the 
information  contained  within  the  Site- 
Wide  EIS.  public  comments  received  in 
response  to  the  Site-Wide  EIS.  and  other 
factors.  Being  fully  apprised  of  the 
environmental  consequences  of  the 
altematives  and  other  decision  factors 
described  above,  I  have  decided  to 
expand,  as  the  need  arises,  the  use  of 
SNL/NM  and  its  resources  as  described. 
This  will  enhance  DOE's  ability  to  meet 
its  primary  national  security  mission 
responsibility  and  create  an 
environment  that  fosters  technological 
innovation  in  both  the  public  and 
private  sectors. 
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Issued  at  Wasliington.  DC.  December  6. 
1999. 

Thomas  F.  Gioconda. 

Brigadier  Gftnerai  VSAF.  Acting  Atsistant 
Sectelary'  for  Defense  Pmgramn. 
IFRDoc.  B9-32247  Filed  12-14-99:  8:4.^  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  00-06;  Energy 
Blosclences 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Science  (SC). 
U.S.  Department  of  Energy  (DOE)  invites 
preapplications  from  potential 
applicants  for  research  funding  in  the 
Energy  Biosciences  program  area.  The 
intent  in  asking  for  a  preapplication  is 
to  save  the  time  and  effort  of  applicants 
in  preparing  and  submitting  a  formal 
project  application  that  may  be 
inappropriate  for  the  program.  The 
preapplication  should  consist  of  a  two 
to  three  page  concept  paper  on  the 
research  contemplated  for  an 
application  to  the  Energy  Biosciences 
program.  The  concept  paper  should 
focus  on  the  scientific  objectives  and 
significance  of  the  planned  research, 
and  include  an  outline  of  the 
approaches  planned,  and  any  other 
information  relating  to  the  planned 
research.  No  budget  information  or 
biographical  data  need  be  included:  nor 
is  an  institutional  endorsement 
necessary.  The  preapplication  gives  us 
the  opportunity  to  advise  potential 
applicants  on  the  suitability'  of  their 
research  ideas  to  the  mission  of  the  DOE 
Energy  Biosciences  program.  A  response 
indicating  the  appropriateness  of 
submitting  a  formal  application  will  be 
sent  from  the  Division  of  Energy 
Biosciences  office  in  time  to  allow  for 
an  adequate  preparation  period  for  a 
formal  application. 
DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
March  8,  2000.  However,  earlier 
submissions  will  be  gladly  accepted. 

A  response  to  timely  preapplications 
will  be  communicated  to  the  applicant 
by  April  12.  2000.  The  deadline  for 
receipt  of  formal  applications  is  June  13. 
2000. 

ADOflESSES:  Preapplications  referencing 
Program  Notice  00-06  should  be 
forwarded  to:  U.S.  Department  of 
Energy.  Office  of  Basic  Energy  Sciences. 
SC-17.  Division  of  Energy  Biosciences. 
19901  Germantown  Road.  Germantown. 


MD  20874-1290.  Attn:  Program  Notice 
00-06.  Fax  submissions  are  acceptable 
(Fax  Number  (301)  903-1003). 

Formal  applications,  referencing 
Program  Notice  00-06.  must  be  sent  to: 
U.S.  Department  of  Energy.  Office  of 
Science.  Grants  and  Contracts  Division, 
SC-64,  19901  Germantown  Road, 
Germantown,  MD  20874-1290,  ATTN: 
Program  Notice  00-06.  This  address 
must  also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  commercial 
overnight  deliver\'  ser\'iCB,  or  when 
hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Snyder.  Division  of  Energy 
Biosciences.  Office  of  Basic  Energy 
Sciences.  Sr/-17. 19901  Germantown 
Road.  Germantown.  MD  20874-1290. 
telephone  (301)  903-2873;  E-mail 
pat.snyder@science.doe.gov. 
SUPPLEMENTARY  INFORMATION:  Potential 
applicants  should  submit  a  brief 
preapplication  which  consists  of  two  to 
three  pages  of  narrative  describing 
research  objectives.  These  will  be 
reviewed  relative  to  the  scope  and  the 
research  needs  of  the  Energy 
Biosciences  program.  The  Energy 
Biosciences  program  has  the  mission  of 
generating  fundamental  biological 
information  about  plants  and  non- 
medical related  microorganisms  that  can 
provide  support  for  future  energy 
related  biotechnologies.  The  objective  is 
to  pursue  basic  biochemical,  genetic  and 
physiological  investigations  that  may 
contribute  towards  providing  alternate 
fuels,  petroleum  replacement  products, 
energy  conservation  measures  as  well  as 
other  technologies  such  as 
phyioremedialion  related  to  DOE 
programs.  Areas  of  interest  include 
bioenorgetic  systems,  including 
photosynthesis:  control  of  plant  growth 
and  development,  including  metabolic, 
genetic,  and  hormonal  and  ambient 
factor  regulation,  metabolic  diversiti,'. 
ion  uptake,  transport  and  accumulation, 
stress  physiology  and  adaptation: 
genetic  transmission  and  expression: 
plant-microbial  interactions,  plant  cell 
wall  structure  and  fimction; 
lignocellulose  degradative  mechanisms: 
mechanisms  of  fermentations,  genetics 
of  neglected  microorganisms,  energetics 
and  membrane  phenomena: 
thermophily  (molecular  basis  of  high 
temperatiure  tolerance):  microbial 
interactions;  and  one-carbon 
metabolism,  which  is  the  basis  of 
biotransformations  such  as 
methanogenesis.  The  objective  is  to 
discern  and  understand  basic 
mechanisms  and  principles. 

Funds  are  expected  to  be  available  for 
new  grant  awards  in  FY  2001.  The 


magnitude  of  these  funds  available  and 
the  number  of  awards  which  can  be 
made  will  depend  on  the  budget 
process.  The  awards  made  during  FY 
1999  averaged  close  to  SlOS.OOO  per 
year,  mostiy  for  a  three-year  duration. 
The  principal  purpose  in  using 
preapplications  at  this  time  is  to  reduce 
the  expenditure  of  time  and  effort  of  all 
parties. 

The  research  description  of  the  formal 
application  must  be  10  pages  or  less, 
exclusive  of  figure  illustrations,  and 
must  contain  an  abstract  or  summary  of 
the  proposed  research  (to  include  the 
hypotheses  being  tested  and  the 
proposed  experimental  design). 
Attachments  include  curriculum  vilae,  a 
listing  of  all  current  and  pending  federal 
support,  and  letters  of  intent  when 
collaborations  are  part  of  the  proposed 
research. 

Information  about  development  and 
submission  of  applications.  eligibilitT,'. 
limitations,  evaluations  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the  10  CFR 
part  605  and  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
SC's  Financial  Assistance  Guide  is 
possible  via  the  Internet  using  the 
following  Web  Site  address:  http:// 
www.sc.doe.gov/production/gianls/ 
grants.html.  DOE  is  under  no  obligation 
to  pay  for  any  costs  associated  with  the 
preparation  or  submission  of 
applications  if  an  award  is  not  made. 

The  Catalog  of  Federal  Domestic 
.Assistance  number  for  this  program  is 
81.049.  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC  on  Decemiiere. 
1999. 

loho  Rodney  OBrlc. 

Associate  Director  of  Science  for  Besource 
Management. 

|FR  Dot .  99-.12.514  Filed  12-14-09:  8:45  ami 
BUJNG  COOE  «W-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPO&-34-000] 

Algonquin  Gas  Transmission 
Company:  Notice  of  Application 

Decemtwr  9,  1999. 

Take  notice  that  on  November  29. 
1 999.  Algonquin  Gas  Transmission 
Company  (Algonquin).  5400 
Westheimer  Court.  Houston.  Texas 
77056-5310.  filed  in  Docket  No,  CPOO- 
34-000  an  application  pursuant  to 
Sections  7(c)  and  7(b)  of  the  Natural  Gas 
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Act  for  a  certificate  of  public 
convenience  and  necessity  to  construct 
and  operate  certain  pipeline  and 
metering  facilities  in  Weymouth  and 
Braintree.  Massachusetts  and  approval 
to  abandon  and  replace  certain  facilities 
in  Canton  and  Braintree,  Massachusetts, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.feTC.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance). 

Algonquin  requests  authorization  to 
construct,  own,  operate  and  maintain 
one-half  mile.  24-inch  diameter  pipeline 
lateral  and  measurement  facilities  in 
Weymouth  and  Braintree, 
Massachusetts,  in  order  to  render  up  to 
140,000  dekathenns  per  day  (dth/d)  of 
firm  transportation  service  for  Sithe 
Power  Marketing,  L.P.  (Sithe). 
Algonquin  states  that  the  proposed 
facilities  are  necessary  to  provide 
transportation  service  for  Sithe  to  the 
Sithe  Energy  Fore  River  Station,  a  750 
megawatt  gas-fired  electric  power  plant 
being  constructed  by  Sithe  Edgar 
Development,  L.L.C.,  near  Weymouth. 
Massachusetts.  Algonquin  stales  that 
service  to  Sithe  will  be  provided 
pursuant  to  Algonquin's  existing  open 
access  Rate  SchediUe  AFT-CL. 
Algonquin  further  states  that  Sithe  and 
Algonquin  have  entered  into  a  20-year 
precedent  agreement  and  a  service 
agreement  for  the  proposed 
transportation  service.  Algonquin  states 
that  its  proposed  initial  rate  is  an 
incremental  reservation  charge  rate: 
therefore,  the  project  is  financially 
viable  without  subsidies  from 
Algonquin's  existing  customers. 

.Mgonquin  estimates  the  cost  of  the 
proposed  project  to  be  $32.02  million 
and  will  be  financed  through  funds  on 
hand  and  borrowings  under  short-term 
financing  arrangements. 

Algonquin  also  requests  authorization 
to  abandon  the  existing  6.9  mile,  10- 
inch  diameter  1-3  lateral,  which  extends 
from  Milepost  0.0  in  Canton, 
Massachusetts  to  Milepost  6.9  in 
Braintree,  Massachusetts,  which  will  be 
replaced  by  6.9  miles  of  24-inch 
diameter  pipeline. 

Any  questions  regarding  the 
application  should  be  directed  to  Steven 
E.  Tillman,  Director  of  Regulatory 
Affairs  at  (713)  627-5113,  Algonquin 
Gas  Transmission  Company,  Post  Office 
Box  1642,  Houston,  Texas  77251-1642. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  30, 1999,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  IX:  20426. 


a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  285.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Conunission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  bearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandoiunent  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Algonquin  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

IFR  Doc.  99-32433  Filed  12-14-99:  8:45  ami 
BHUNO  CODE  tm-Ot-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-743-000] 

Northeast  Generation  Company; 
Notice  of  Rling 

December  9.  1999. 

Take  notice  that  on  December  8. 1999, 
Northeast  Generation  Company  (NGC), 
tendered  for  filing  an  amendment  to  its 
September  17, 1999.  application  for 
market-based  rates  to  ensure  that  it  has 
blanket  approval  under  Section  204  of 
the  Federal  Power  Act  and  Part  34  of  the 
Commission's  Regulations  to  issue 
securities  and  assume  liabilities. 

Any  person  desiring  to  be  beard  or  to 
protest  such  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
20. 1999.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

IFR  Doc.  99-32431  Filed  12-14-99:  8:45  am) 
BIUJNO  CODE  6717-St-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Oocket  No.  RP99-51 8-004] 

PG*E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

Decemtwr  9.  1999. 

Take  notice  that  on  December  3, 1999, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Voltune  No.  1-A,  Fourth 
Revised  Sheet  No.  7  and  First  Revised 
Sheet  No.  7A.  with  an  effective  date  of 
December  4, 1999. 

PG&E  GT-NW  states  that  these  sheets 
are  being  filed  to  reflect  the 
implementation  of  two  negotiated  rate 
agreements. 

PG&E  GT-NW  hirther  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers,  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  (202)  208-2222  for 

assistance). 

Linwood  A.  Watson.  |r., 

.Acting  Secretary. 

IFR  Doc.  99-32436  Filed  12-14-99: 8:45  ami 

BILLMl  COOE  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP99-S18-00S] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Change  In  FERC  Gas  Tariff 

December  9, 1999. 

Take  notice  that  on  December  1. 1999, 
PG&E  Gas  Transmission,  Northwest 
Corporation  PG&E  GT-NW)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1-A.  Third  Revised 
Sheet  No.  7.  and  (Mginal  Sheet  No.  7- 
A.  with  an  effective  date  of  December  1. 
1999. 

PG&E  GT-NW  states  that  these  sheets 
are  being  filed  to  reflect  the       ^ 
implementation  of  four  negotiated  rate 
agreements. 

PG&E  GT-NW  further  states  that 
copies  of  the  filing  have  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers,  and  interested  state 
regulatory  agencies. 

/Uiy  person  desiring  to  protest  this 
filing  shoiUd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Rsegulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rimsJitm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-32437  Filed  12-14-99  8:45  am] 

aiUlNO  COOE  S7t7-(n-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-26-000] 

Reesor,  Laura  Lee;  Notice  of 
Complaint 

December  9.  1999. 

Take  notice  that  on  November  9. 
1999,  Laura  Lee  Reesor  filed  a  Protest 
and  Complaint  of  Vector  Pipeline 
Company  violating  FERC  Certificate 
Authorization  Requirement  and 
Comment  on  Project  Related  Project 
Issues  in  Docket  Nos.  CP98-1 31-000 
andCP98-133-000. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commission.  888 
First  Street.  NE.  Washington.  DC  20428. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  December  29. 
1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will  - 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  vrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or  ' 
before  December  29. 1999. 
Linwood  A.  Watson.  |r.. 
Acting  Stvretan'. 

IFR  Doc.  99-32432  Filed  12-15-99;  8:45  am] 
BIUJNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Oocket  No.  RPOO-58-001] 

Southwest  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  9.  1999. 

Take  notice  that  on  December  1. 1999. 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1 .  Sub  Original  Sheet  No. 
117.  to  be  effective  December  15. 1999. 

Southwest  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 


Commission's  Regulations,  is  to 
supplement  Southwest's  filing  of 
November  1 .  1999  in  the  referenced 
proceeding.  In  response  to  Dynegy 
Marketing  &  Trade's  intervention  in  this 
proceeding  dated  November  15. 1999. 
Southwest  is  proposing  to  modify  the 
time  required  for  a  shipper  to  take 
action  to  comply  with  an  OFO  from  two 
hours  to  four  hours.  The  tariff  sheet 
included  herewith  revises  Section  5.3  of 
the  General  Terms  and  Conditions  to 
allow  a  shipper  four  hours  to  take  action 
to  comply  with  an  OFO  before  the 
shipper  is  subject  to  an  OFO  penalty 
and  clarifies  that  Southwest  will 
accommodate  shipper's  nomination 
changes  to  comply  with  an  OFO. 

Southwest  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulator)' 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator)'  Commission. 
888  First  Street.  N.E..  Washington.  DC. 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.UB/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  99-32439  Filed  12-14-99:  8:45  ami 
SLUNG  COOE  S717-II1-II 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-l  7-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Technical 
Conference 

December  9.  1999. 

In  the  Commission's  order  issued  on 
November  12, 1999,'  the  Commission 
directed  that  a  technical  conference  he 
held  to  address  issues  raised  by  the 
filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Thursday. 
January  6.  2000.  at  10  am.  in  a  room  to 
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be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 
Linwood  A.  Watson,  }t.. 
Acting  Secretary. 

fFR  Doc  99-32438  Filed  12-14-99;  8:45  am) 
BILUNO  CODE  B717H>1-M 


DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  Ho.  EGOO-31-000,  et  iLJ 

Souttihaven  Power,  LLC,  ai  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

£)ecember  8.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Soothaven  Power,  LLC 

IDockel  No.  EGOO-3 1-000] 

Take  notice  that  on  December  1, 1999, 
Southaven  Power,  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935.  The  applicant  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Delaware  that  is  engaged 
directly  and  exclusively  in  developing, 
owning,  and  operating  a  gas-fired  810 
MW  (summer  rated)  combined-cycle 
power  plant  in  Southaven,  Mississippi, 
which  will  be  an  eligible  facility. 

Comment  date:  December  29,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2,  Fresno  Cogeneration  Partnen,  L.P. 

IDockol  No.  EGOO-32-OOOl 

Take  notice  that  on  December  1, 1999, 
Fresno  Cogeneration  Partners,  L.P.,  a 
California  limited  partnership 
(Applicant),  with  its  principal  executive 
office  at  650  Bercut  Drive.  Suite  C. 
Sacramento.  California  95814.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  owns  and  operates  a  25 
MW  (net)  gas  fired  electrical  generating 
facility  located  near  San  Joaquin, 
California  in  Fresno  County.  This 
facility  is  certified  with  the  Commission 
as  a  "qualifying  facility"  pursuant  to 


PURPA.  Applicant  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  eligible 
facilities  and  selling  electric  energy  at 
wholesale. 

Comment  date:  December  29,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Black  River  Power,  LLC 

IDockel  No.  EGOO-33-OOOI 

Take  notice  that  on  December  1, 1999, 
Black  River  Power,  LLC  (Applicant) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  Regulations  and 
Section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended. 

Applicant,  a  New  York  limited 
liability  company,  is  a  whoUy-owned 
special  purpose  subsidiary  of  Jones 
Capital  Corporation,  a  Delaware 
corporation.  Following  the  purchase  by 
an  unrelated  third  party  of  the  Fort 
Drum  Cogeneration  Project  (the  Facility) 
from  its  current  owner.  Black  River 
Limited  Partnership  (BRLP),  Applicant 
will  lease  the  Facility  from  the  third 
party  purchaser  and  will  be  the  sole 
operator  of  the  Facility  Applicant  will 
also  sell  at  wholesale  the  electric  energy 
that  the  Facility  generates.  BRLP  will 
transfer  to  Applicant  all  operating 
rights,  permits,  easements  and  a  ground 
lease. 

The  Facility,  a  topping-cycle 
togeneration  project  located  at  the  Fort 
Drum  Army  Base  near  Watertown,  New 
York,  is  currently  a  Commission- 
certified  qualifying  facility  (QF).  The 
Facility  currently  consists  of  three 
multi-fuel  (coal,  petroleum  coke  and 
wood  chips)  fired  circulating  fluidized 
bed  boilers,  an  extraction/condensing 
steam  turbine  generator  with  a  net 
electrical  capacity  of  approximately  50 
MW  and  associated  tran.smission 
components  interconnecting  the  Facility 
with  the  grid.  When  operation  without 
QF  status  begins,  the  Facility  will  also 
include  three  diesel  engine  generators 
that  are  located  at  the  Facility  site  and 
have  been  used  for  back-up  power,  but 
had  not  previously  been  part  of  the  QF. 
Each  of  ihe  three  distillate  oil-fired 
engine  generators  has  a  net  electrical 
capacity  of  one  megawatt.  Additionally. 
Applicant  may  install  an  additional 
steam  turbine  that  would  utilize  for 
power  generation  the  steam  that  has 
previously  been  extracted  for  useful 
thermal  energy  output.  If  this  ttirbine  is 
installed,  the  Facility's  total  net  electric 
capacity  would  be  60  MW.  Including 


three  MW  of  net  capacity  from  the 
diesel  units.  Due  to  termination  of  the 
thermal  energy  contract  by  the  U.S. 
Army,  the  Facility  will  cease  to  be  a  QF 
after  December  31 ,  1999.  Applicant 
requests  that  the  Commission  issue  its 
determination  of  EWG  status  to  the 
Applicant  as  expeditiously  as  possible 
so  that  Applicant  is  able  to  engage  in 
permitted  transactions  as  an  EWG  on 
Jan.  1,2000. 

Copies  of  the  application  have  been 
served  upon  the  New  York  Public 
Service  Commission,  and  the  Securities 
and  Exchange  Commission. 

Comment  date:  December  29,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  National  Fuel  Resources,  inc.,  NFR 
Power,  Inc.  and  StatoU  Energy  Trading, 
Inc. 

[Docket  Nos.  ER9S-1374-017.  ER96-H22- 
014  and  ER94-964-024I 

Take  notice  that  on  December  1, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

5.  Northrop  Grumman  Corporation 

[Docket  No.  ER96-2957-012] 

Take  notice  that  on  December  2, 1999. 
Northrop  Grumman  Corporation  filed  a 
quarterly  report  for  information  only. 

6.  Dynegy  Power  Marketing,  Inc. 

[Docket  No.  ER9»-4160-001| 

Take  notice  that  on  December  2, 1999, 
Dynegy  Power  Marketing,  Inc.  filed  their 
quarterly  report  for  the  quarter  ending 
September  30, 1999,  for  information 
only. 

7.  Consoniers  Energy  Company 

[Docket  No.  EROO-343-OOOl 

Take  notice  that  on  December  1. 1999. 
Consumers  Energy  Company  filed 
quarterly  daily  market-based  wholesale 
sales  to  PECo  Energy  Company  during 
July  and  August  that  were  erroneously 
not  included  in  Consumers  Energy's 
quarterly  report  for  the  quarter  ending 
September  30.  1999. 

Comment  date:  December  28. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Energy,  Inc. 

(Docket  No.  EROO-663-000) 

Take  notice  that  on  November  30. 
1999.  Puget  Sound  Energy.  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
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Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer.  (Receiving 
party:  Georgia  Pacific  West.  Inc.) 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  December  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Puget  Sound  Energy,  Inc 

[Docket  No.  EROO-664-0001 

Take  notice  that  on  November  30. 
1999.  Puget  Sound  Energj'.  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Boimeville  Power 
Administration  (Bonneville),  as 
Transmission  Customer.  (Receiving 
Party:  City  of  Blaine) 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  December  20. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the^nd  of  this  notice. 

10.  Puget  Sound  Energy,  Inc. 

[Docket  No,  EROO-665-0001 

Take  notice  that  on  November  30. 
1999,  Puget  Soimd  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 
Administration  (Boimeville).  as 
Transmission  Customer.  (Receiving 
Party:  Public  Utility  District  No.  1  of 
Kittitas  County,  Washington) 

A  copy  of  the  filing  was  served  upon 
Boimeville. 

Comment  date:  December  20. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER0O-€66-0O0l 

Take  notice  that  on  November  30, 
1999,  Puget  Sound  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer.  (Receiving 
party:  Boimeville  Power 
Administration) 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  December  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-667-OOOl 

Take  notice  that  on  November  30. 
1999.  Puget  Sotmd  Energy.  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer.  (Receiving 
Party:  City  of  Sumas) 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  December  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Puget  Sound  Energy,  Inc 

(Docket  No  EROO-668-OOOl 

Take  notice  that  on  November  30. 
1999,  Puget  Sotmd  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Short- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  fay 
and  through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer.  (Receiving 
Party:  Tanner  Electric  Clooperative. 
Point  of  Delivery:  North  Bend) 

A  copy  of  the  filing  was  served  upon 
Boimeville. 

Comment  date:  December  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-669-OOOl 

Take  notice  that  on  November  30, 
1999,  Puget  Sotmd  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  atrting  by 
and  through  the  Boimeville  Power 
Administration  (Bonneville),  as 
Transmission  Customer.  (Receiving 
Party:  Tanner  Electric  Cooperative. 
Point  of  Delivery:  Luhr  Beach) 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  Decemtier  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Puget  Sound  Energy,  Inc 

[Docket  No  EROO-670-0001 

Take  notice  that  on  November  30, 
1999,  Puget  Sound  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 


Administration  (Boimeville).  as 
Transmission  Customer.  (Receiving 
Party:  Tanner  Electric  Cooperative. 
Point  of  Delivery:  Ames  Lake) 

A  copy  of  the  filing  was  served  upon 
Boimeville. 

Comment  dote.- December  20.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Puget  Soimd  Energy.  Inc 

[Docket  No.  EROO-671-0001 

Take  notice  that  on  November  30, 
1999.  Puget  Sound  Energy.  Inc..  as 
Transmission  Provider,  tendered  for 
filing  an  Interconnection  Agreement 
with  the  City  of  Sumas.  Washington 
(Sumas). 

A  copy  of  the  filing  was  served  upon 
Simias. 

Comment  date:  Decemt)er  20,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Puget  Sound  Energy,  Inc.  . 

[Docket  No.  ER0O-«72-OOOl 

Take  notice  that  on  November  30. 
1999.  Puget  Soimd  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  an  Interconnection  Agreement 
with  Public  Utility  District  No.  1  of 
Kittitas  Coimt\'.  Washington  (Kittitas 
PUD). 

A  copy  of  the  filing  was  served  upon 
Kittitas  PUD. 

Comment  date:  December  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Puget  Sound  Energy,  Inc. 

[Docket  No  EROO-673-OOOl 

Take  notice  that  on  November  30. 
1999,  Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  an  Interconnection  Agreement 
with  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneviile  Power 
Administration  (Boimeville). 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  December  20. 1999.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Puget  Sound  Energy,  Inc 

jDockot  No  ER0O-674-000] 

Take  notice  that  on  November  30. 
1999,  Puget  Sound  Energy,  Inc.  as 
Transmission  Provider,  tendered  for 
filing  an  Interconnection  Agreement 
with  the  City  of  Blaine.  Washington 
(Blaine) 

A  copy  of  the  filing  was  served  upon 
Blaine. 
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Comment  date:  December  20,  1999.  in 
accordance  with  Standard  Paragraph  E 
al  tie  end  of  this  notice. 

20.  Puget  Sound  Energy,  Inc. 

IDocliel  No.  EROO-675-000] 

Take  notice  that  on  November  30. 
1999.  Puget  Sound  Energy,  Inc..  as 
Transmission  Provider,  tendered  for 
filing  an  Interconnection  Agreement 
with  Georgia-Pacific  West,  Inc.  (Georgia- 
Pacific). 

A  copy  of  the  filing  was  served  upon 
Georgia-Pacific. 

Comment  date:  December  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Puget  Sound  Energy,  Inc. 

IDodcel  No.  EROO-676-OOOl 

Take  notice  that  on  November  30, 
1999,  Puget  Sound  Eneig>-.  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  an  Interconnection  Agreement 
with  Tanner  Electric  Cooperative 
(Tanner). 

A  copy  of  the  filing  was  served  upon 
Tanner. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Puget  Sound  Energy.  Inc. 

IDockel  No.  EROO-677-OOOl 

Take  notice  that  on  November  30, 
1999,  Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  an  Interconnection  Agreement 
with  Taimer  Electric  Cooperative 
(Tanner). 

A  copy  of  the  filing  was  served  upon 
Tanner. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Puget  Sound  Energy.  Inc. 

fDocket  No.  ER0O-67a-0O0| 

Take  notice  that  on  November  30. 
1999,  Puget  Sound  Energy.  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  an  Interconnection  Agreement 
with  Tanner  Electric  Cooperative 
(Tanner). 

A  copy  of  the  filing  was  served  upon 
Tanner. 

Comment  date:  December  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

24.  Black  River  Power.  LLC 

[Docket  No.  ER0O-e79-000] 

Take  notice  that  on  November  30. 
1999.  Black  River  Power,  LLC  (BRP), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a  Notice 
of  Succession  pursuant  to  which  BRP 
adopts,  ratifies,  and  makes  its  own  in 


every  respect  all  applicable  rate 
schedules  and  supplements  thereto, 
including  those  rate  schedules  currently 
pending  before  the  Commission,  of 
Jones  Black  River  Services,  Inc. 

Comment  date:  December  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  Century  Services,  Inc. 

(Docket  No.  EROO-680-OOOl 

Take  notice  that  on  November  30, 
1999,  New  Century  Services,  Inc.,  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  tendered  for 
filing  an  executed  umbrella  service 
agreement  between  Public  Service  and 
Southwestern  Public  Service  Company 
under  Public  Services  Rale  Schedule 
for  the  Sale,  Assignment,  or  Transfer  of 
Transmission  Rights. 

Comment  date:  December  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Southwest  Power  Pool.  Inc. 

(Dockal  No.  EROO-681-000] 

Take  notice  that  on  November  30. 
1999,  Southwest  Power  Pool,  Inc.  (SPP), 
tendered  for  filing  an  executed  service 
agreement  for  firm  point-to-point 
transmission  service  under  die  SPP 
Tariff  with  PECO  Energy  (PCEO). 

SPP  requests  an  effective  date  of 
November  30.  1999  for  this  agreement 

Copies  of  this  filing  were  served  upon 
PECO. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Georgia  Power  Company 

IDockel  No  EROO-682-0001 

Take  notice  that  on  November  30. 
1999,  Georgia  Power  Company  (Georgia 
Power),  tendered  for  filing  the 
Interconnection  Agreement  by  and 
between  Tenaska  Georgia  Partners  L.P. 
(Tenaska  Georgia)  and  Georgia  Power 
(the  Agreement).  The  Agreement 
permits  Monroe  Power  to  interconnect 
and  operate  in  parallel  with  the  Georgia 
Power  electric  system.  The  Agreement  is 
dated  as  of  October  19. 1999  and  shall 
terminate  upon  mutual  written 
agreement  of  the  parties. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  American  Electric  Power  Service 
Corporation 

IDockel  No.  ER00-6a3-O00l 

Take  notice  that  on  November  30, 
1999,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  executed  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service 


Agreements  for  Consumers  Energy 
Company.  These  agreements  are 
pursuant  to  the  AEP  Companies'  Open 
Access  Transmission  Service  Tariff 
(OATT).  The  OATT  has  been  designated 
as  FERC  Electric  Tariff  Original  Volume 
No.  4,  effective  July  9,  1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  November  1, 1999. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Indiana. 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  December  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Duquesne  Light  Company 

IDockel  No.  EROO-684-000) 

Take  notice  that  on  November  30, 
1999.  Duquesne  Light  Company 
(Duquesne),  tendered  for  filing  under 
Duquesne's  pending  Market-Based  Rate 
Tariff,  (Docket  No,  ER98-4159-000) 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Participants  in  the 
Ohio  Market  of  the  Automated  Power 
Exchange,  Inc.  (Ohio  APX)  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
November  10,  1999. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  December  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Consolidated  Edison  Company 

IDockel  No.  EROO-685-000  of  New  York.  Inc. 

Take  notice  that  on  November  30, 
1999,  Consolidated  Edison  Company  of 
New  York,  fac.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to  the 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31,  Central  Hudson  Gas  &  Electric 
Corporation 

IDockel  Nos.  ER97-1523-O00,  OA97-470- 
000  and  ER97-4234-0OO) 

Take  notice  that  the  Notice  of  Filing 
issued  on  November  26, 1999  in  the 
above-referenced  proceedings  should  be 
rescinded. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 
David  P.  Boer^TS, 
Secretary: 

IFR  Doc.  99-32430  Filed  12-14-99:  8:45  ami 
BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Conimlsslon 

[Project  No.  2S88-004  Wisconsin) 

City  of  Kaukauna;  Notice  of  Availability 
Of  Draft  Environmental  Assessment 

December  9. 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
existing  LitUe  Chute  Hydroelectric 
Project  located  on  the  Fox  River  in 
Outagamie  County,  Wisconsin,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  environmental 
protection  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  NE,  Washington,  DC 
20426.  The  DEA  may  also  be  viewed  on 
the  web  at  http://www.ferc.fed.us/ 


online/rims.htm.  Please  call  (202)  208- 
2222  for  assistance. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers.  Secretar>'.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Room  1-A,  Washington.  DC 
20426.  Please  affix  "Little  Chute 
Hydroelectric  Project  No.  2588-004"  to 
all  comments.  For  further  information, 
contact  Steve  Kartalia  at  (202)  219-2942 
or  by  e-mail  at 
Stephen. kartalia@ferc.fed.us. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

IFR  Doc.  99-32435  Filed  12-14-99:  8:45  am) 
BILUNO  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[ProjMt  No.  2233] 

Willamette  Falls  Hydroelectric  Project, 
Portland  General  Electric  Company, 
and  Smurfit  Newsprint  Corporation; 
Notice  of  Scoping  Meetings  Pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  for  an  Applicant  Prepared 
Environmental  Assessment 

December  9.  1999. 

The  Commission's  regulations  at 
Section  4.34  allow  applicants  the  option 
of  preparing  their  own  Environmental 
Assessment  (EA)  for  hydropower 
projects,  and  filing  the  EA  with  their 
application  as  part  of  an  alternative 
licensing  procedure.  On  December  10, 
1999.  the  Commission  approved  the  use 
of  an  alternative  licensing  procedure  in 
the  preparation  of  a  new  license 
application  for  the  Willamette  Falls 
Hydroelectric  Project,  No.  2233. 

The  alternative  procedures  include 
provisions  for  the  distribution  of  an 
initial  information  package  (IIP),  and  for 
the  cooperative  scoping  of 
environmental  issues  and  needed 
studies.  On  December  31, 1998, 
Portland  General  Electric  (PGE) 
distributed  the  Willamette  Falls  Project 
nP.  Public  meetings  were  held  on  the 
UP  on  February  17  and  February  18. 
1999.  Several  tours  of  project  facilities 
were  conducted  during  1999. 

PGE  intends  to  distribute  Scoping 
Document  1  (SDl)  the  week  of 
December  13. 1999.  Copies  of  SDl  can 
be  obtained  by  calling  the  PGE  hydro 
licensing  department  at  503-464^683 
or  via  the  PGE  hydro  licensing  web  site 
located  at  http://www.pge-hl.com.  Two 
public  meetings  will  be  held  to  discuss 
SDl. 


Scoping  Meetings 

PGE  will  hold  public  scoping 
meetings  on  Januarv'  20,  2000.  piu^uant 
to  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  At  the  scoping  ' 
meetings.  PGE  will:  (1)  Summarize  the 
environmental  issues  tentatively 
identified  for  analysis  in  the  EA.  (2) 
outline  any  resources  they  believe 
would  not  require  a  detailed  analysis: 
(3)  identify  reasonable  alternatives  to  be 
addressed  in  the  EA:  (4)  solicit  bom  the 
meeting  participants  all  available 
information,  especially  quantitative 
data,  on  the  resources  at  issue:  and  (5) 
encourage  statements  htim  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  EA. 

Although  PGE's  intent  is  to  prepare  an 
EA,  there  is  the  possibility  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  required.  Nevertheless,  this 
meeting  will  saUsf)'  the  I^EPA  scoping 
requirements,  irrespective  of  whether  an 
EA  or  EIS  is  issued  by  the  Commission. 

The  times  and  locations  of  the 
scoping  meeting  are: 

Morning  Scoping  Meeting 

January  20.  2000 

9  am  to  12  pm  Two  World  Trade 
Center— Rooms  AiB,  121  SW 
Sahnon  Stiwt.  Portland.  OR  97204 

Evening  Scoping  Meeting 

January  20.  2000 

7  pm  to  9  pm    Oregon  City  High  School 
Cafeteria.  1306  12th  Street,  Oregon 
Cit5',  OR  97045 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  e.acouraged  to  attend  any  or  all  of 
the  meetings  to  assist  in  identifying  and 
clarifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 

Scoping  Meeting  Procedures 

The  meetings  will  be  conducted 
according  to  the  procedures  used  at 
Commission  scoping  meetings.  Both 
scoping  meetings  will  be  recorded,  and 
the  transcripts  will  become  part  of  the 
formal  record  of  the  proceedings  for  this 
project.  Those  who  choose  not  to  speak 
during  the  scoping  meetings  may 
instead  submit  written  comments  on  the 
project. 

Because  this  meeting  will  be  a  NEPA 
scoping  meeting  under  the  APEA 
process,  the  Commission  does  not 
intend  to  conduct  a  NEPA  scopmg 
meeting  after  PGE's  application  and  EA 
are  filed  with  the  Commission.  Instead, 
Commission  staff  will  attend  the 
meetings  on  January  20,  2000. 
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Commenting  Deadline 

Written  comments  should  be  mailed 
or  e-mailed  to:  Mi.  David  Heintzman. 
Portland  General  Electric  (3VVTC- 
BRHL),  121  SW  Salmon  Street.  Portland. 
OR  97204;  David_Heintzman@pgn.com 

All  correspondence  should  be 
postmarked  no  later  than  March  21. 
2000.  Comments  should  show  the 
following  caption  on  the  first  page: 
Scoping  Comments.  Willamette  Falls 
Hydroelectric  Project.  Project  No.  2233. 
Any  comments  sent  to  the  Commission 
must  include  an  original  and  eight 
copies  and  be  addressed  to:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 
Please  put  the  docket  number.  P-2233, 
on  the  first  page. 

For  further  information  please  contact 
(ulio  KeU  PGE  at  (503)  464-8864  or  John 
Blair  of  the  Commission  at  (202)  219- 
2845. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-32434  Filed  12-14-99;  8:45  ami 
BILLMQ  COOE  6717-01-41 


DEPARTMENT  OF  ENERGY 
Southwestern  Power  Administration 
Integrated  System  Rate  Schedules 

AGENCY:  Southwestern  Power 
Administration.  DOE. 
ACTION:  Notice  of  rate  order. 

summary:  Pursuant  to  Sections  301(b) 
and  302(a)  of  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91)  and 
Section  5  of  the  Flood  Control  Act  of 
1944  (16  use.  825s)  the  Deputy 
Secretary  of  the  Department  of  Energy 
has  approved  and  placed  into  effect  on 
an  interim  basis  Rate  Order  No.  SWPA- 
42  which  provides  the  following 
Integrated  System  Rate  Schedules: 

—Rate  Schedule  P-98C.  Wholesale 
Rates  for  Hydro  Peaking  Power 

—Rate  Schedule  NFTS-98C.  Wholesale 
Rates  for  Non-Federal  Transmission 

Service 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Forrest  E.  Reeves.  Assistant 
Administrator.  Office  of  Corporate 
Operations,  Southwestern  Power 
Administration.  Department  of  Energy, 
PO  Box  1619.  Tulsa,  OK  74101,  (918) 
595-6696,  reeves@SH'pa.gov. 
SUPPLEMENTARY  INFORMATION:  The  FY 
1999  Power  Repayment  Studies  for  the 
Integrated  System  indicate  that  rates 
prescribed  by  Rate  Schedules  P-98B, 
Wholesale  Rates  for  Hydro  Peaking 
Power,  and  NFTS-98B.  Wholesale  Rates 


for  Non-Federal  Transmission  Service, 
are  adequate  to  meet  repayment  criteria 
within  the  plus-or-minus  two  percent 
rate  adjustment  threshold.  However, 
certain  aspects  of  the  terms  and 
conditions  set  forth  in  the  rale 
schedules  need  to  be  revised  to  expand 
the  Real  Power  Loss  provisions  and  to 
more  accurately  reflect  actual  regional 
operating  conditions  for  Spiiming  and 
Supplemental  Operating  Reserves.  The 
names  of  the  rate  schedules  have  been 
changed  from  P-98B  and  NFTS-98B  to 
P-98C  and  NFTS-98C  to  reflect  that 
revisions  have  been  made. 

Southwestern  Power  Administration 
(Southwestern)  has  followed  Title  10, 
Part  903,  Subpart  A  of  the  Code  of 
Federal  Regulations,  "Procedures  for 
Public  Participation  in  Power  and 
Transmission  Rate  Adjustments,"  in 
connection  with  the  minor  rate  schedule 
revisions  being  proposed.  The  public 
was  advised  by  notice  published  in  the 
Federal  Register  (64  FR  49483). 
September  13.  1999,  of  proposed  rate 
schedule  changes  and  of  the 
opportunity  to  participate  in  a  30-day 
public  comment  period.  Written 
comments  on  the  proposed  rate 
schedule  changes  were  due  on  or  before 
October  13. 1999.  No  vmtten  comments 
were  received.  In  addition,  several 
informal  meetings  were  held  with 
customers  and  interested  parties  to 
discuss  the  proposed  changes. 

Information  regarding  these  rate 
schedule  revisions,  including 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestern  Power 
Administration,  One  West  Third  Street, 
Suite  1400,  Tulsa.  Oklahoma  74103. 

Following  review  of  Southwestern 's 
proposal  within  the  Department  of 
Energy.  I  hereby  approve  Rate  Order  No. 
SWPA-42  on  an  interim  basis,  through 

September  30,  2001 .  or  until 
confirmed  and  approved  on  a  final  basis 
by  the  Federal  Energy  Regulatory 
Commission. 

Dated:  December  2. 1999. 
T.|.  GUulhier, 
Deputy  Secretary. 

Order  Confirming,  Approving  and 
Placing  Revised  Power  Rate  Schedules 
in  Effect  on  an  Interim  Basis  (January 
1,2000) 

(Rate  Order.  No.  SWPA-421 

Pursuant  to  Sections  301(b)  and 
302(a)  of  the  Department  of  Energy 
Organization  Act.  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944, 16  U.S.C.  8255.  for  the 
Southwestern  Power  Administration 


(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  Bv 
Delegation  Order  No.  0204-108, 
effective  December  14.  1983,  48  FR 
55664.  the  Secretary  of  Energy  delegated 
to  the  Federal  Energy  Regulatory 
Commission  (FERC)  on  an  exclusive 
basis  the  authority  to  confirm,  approve 
and  place  in  effect  on  a  final  basis,  or 
to  disapprove  power  and  transmission 
rates.  This  rate  order  is  issued  by  the 
Secretary  of  Energy  pursuant  to  the 
Department  of  Energy  Organization  Act, 
Public  Law  95-91 ,  as  noted  above. 

Background 

In  September  1999,  Southwestern 
completed  its  review  of  the  adequacy  of 
the  current  rate  schedules  for  the 
Integrated  System  and  finalized  its  FY 
1999  Power  Repayment  The  FY  1999 
Power  Repayment  for  the  Integrated 
System  indicates  that  rates  prescribed 
by  Rate  Schedules  P-98B.  Wholesale 
Rates  for  Hydro  Peaking  Power,  and 
NFTS-98B.  Wholesale  Rates  for  Non- 
Federal  Transmission  Service,  are 
sufficient  to  meet  repayment  criteria 
within  the  plus-or-minus  2  percent  rate 
adjustment  threshold.  However,  certain 
aspects  of  the  terms  and  conditions  set 
forth  in  the  rate  schedules  need  to  be 
revised  to  expand  the  Real  Power  Loss 
provisions  and  to  more  acciuately 
reflect  actual  regional  operating 
conditions  for  Spinning  and 
Supplemental  Operating  Reserves.  Since 
the  proposed  changes  to  the  rate 
schedules  are  associated  with  the  terms 
and  conditions  of  service,  the  net  results 
of  the  1997  Integrated  System  Power 
Repayment  Studies,  which  was  the  basis 
for  the  existing  rate  schedules,  will  not 
be  altered.  The  designations  of  the 
aforementioned  rate  schedules  have 
been  changed  from  P-98B  and  NFTS- 
98B  to  P-98C  and  NFTS-98C, 
respectively,  to  reflect  the  fact  that 
revisions  have  been  made. 

Title  10.  Part  903  Subpart  A,  of  the 
Code  of  Federal  Regulations, 
"Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions"  (Part  903) 
have  been  followed  in  connection  with 
the  proposed  revisions  to  the  rate 
schedules.  An  opportunity  for 
customers  and  other  interested  members 
of  the  public  to  review  and  comment  on 
the  proposed  Rate  Schedules  P-98C  and 
NFTS-98C  was  announced  by  notice 
published  in  the  Federal  Register  (64 
FR  49483),  September  13.  1999.  with 
written  comments  due  on  or  before 
October  13.  1999.  In  addition. 
Southwestern  held  informal  meetings 
with  customers  to  discuss  proposed 
changes  and  to  provide  opportunity  for 
input  in  the  development  of  these 
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changes.  No  written  comments  were 
received. 

Discussion 

Rate.Schedule  P-98C  applies  to 
wholesale  customers  purchasing  hydro 
peaking  power  and  peaking  energy  bom 
the  Integrated  System.  This  rate 
schedule  is  designed  for  the  sale  of 
Federal  power  and  energy.  Provisions  in 
the  rate  schedule  are  being  revised  to 
reflect  minor  corrections  and 
modifications  for  the  purpose  of 
clarification.  Also,  terms  and  conditions 
regarding  specific  provisions  of  this  rate 
schedule  are  being  expanded  to  address 
customer  or  operational  concerns. 
Southwestern  proposes  to  amend  the 
terms  and  conditions  for  Real  Power 
Losses  by  adding  a  provision  for  the 
aimual  election  to  self-provide  Real 
Power  Losses,  and  to  broaden  the 
application  of  rates  for  the  Spinning  and 
Supplemental  Operating  Reserve 
ancillary  services  to  apply  to  deliveries 
of  non-Federal  power  and  energy 
generated  by  resources  located  within 
Southwestern's  Control  Area  and  for  all 
deliveries  of  Hydro  Peaking  Power  and 
associated  energy.  The  rates  for  the 
Spinning  and  Supplemental  Operating 
Reserve  ancillary  services  will  be 
reduced  due  to  the  increase  in  billing 
units  that  result  from  the  expanded 
application.  However,  the  revenue 
requirements  will  remain  unchanged. 

The  existing  rale  schedule  (P-98B) 
determined  the  rate  for  Real  Power 
Losses  based  upon  the  average  actual 
costs  incurred  by  Southwestern  for  the 
purchase  of  energy  to  replace  Real 
Power  Losses  during  the  most  recent 
twelve-month  period.  Southwestern  has 
revised  this  provision  to  use  the  average 
actual  purchase  costs  during  the 
previous  fiscal  year  (October  through 
September)  and  to  post  the  rate  for  Real 
Power  Losses  on  Southwestern's  OASIS 
by  November  1  of  each  year,  with  an 
effective  date  of  January  1  of  each 
calendar  year.  The  timeframe  for 
implementing  the  annual  loss  rale  has 
been  revised  to  accommodate  the 
annual  election  for  self-provision  of 
Real  Power  Losses.  Soudiwestem 
proposes  to  implement  the  revised  rale 
for  Real  Power  Losses  effective  January 
1.  2000.  Customers  who  decide  to 
exercise  their  election  for  self-provision 
of  Real  Power  Losses  initially  must  do 
so  by  January  1.  2000.  with 
implementation  begiiming  February  1. 
2000.  Thereafter,  the  aimual  election  for 
self-provision  is  required  to  be  exercised 
by  December  1  of  the  prior  calendar 
year,  for  implementation  begiiming 
January  1  of  each  calendar  year. 

The  provisions  for  the  Spinning  and 
Supplemental  Operating  Reserved 


ancillary  services  have  been  broadened 
to  include  application  to  deliveries  of 
non-Federal  power  and  energy 
generated  by  resoiurces  located  within 
Southwestern's  Control  Area.  In 
addition,  these  two  ancillary  services 
will  also  apply  to  all  deliveries  of  Hydro 
Peaking  Power  and  associated  energy, 
from  and  within  Southwestern's  Control 
Area.  This  change  in  application  is 
needed  to  accommodate  Southwestern's 
Obligation,  as  a  member  of  the  regional 
reliability  council  in  which  it  operates, 
to  supply  Spinning  and  Supplemental 
Operating  Reser\'es  for  all  power 
generated  within  Southwestern's 
Control  Area. 

-  Rate  Schedule  NFTS-98C  applies  to 
wholesale  customers  purchasing  Non- 
Federal  Point-to-PoinI  and  Network 
Integration  Transmission  Service.  Both 
the  Real  Power  Losses  and  the  Spinning 
and  Supplemental  Reser^'o  ancillary 
ser\'ices  have  been  revised  in  the  same 
manner  as  in  Rate  Schedule  P— 98C. 
noted  above. 

Comments  and  Responses 

Southwestern  has  received  no  formal 
written  comments  regarding  these  Rate 
Schedule  changes. 

Other  Issues 

There  were  no  other  issues  raised 
during  the  informal  meetings  or  during 
the  formal  public  participation  period. 

AdministTator's  Certification 

The  revised  rale  schedules  will  repay 
all  costs  of  the  Integrated  System 
including  amortization  of  the  power 
investment  consistent  with  the 
provisions  of  Department  of  Energy 
Order  No.  RA  6120.2.  hi  accordance 
with  Section  1  of  Delegation  Order  No. 
0204-108.  as  amended  November  10. 
1993.58  FR  5971 7.  and  Section  5  of  the 
Flood  Control  Act  of  1944.  the 
Administrator  has  determined  that  the 
proposed  System  Rate  Schedules  are 
consistent  with  applicable  law  and  the 
lowest  possible  rates  consistent  with 
sound  business  principles. 

Environment 

No  additional  e\'aluation  of  the 
environmental  impact  of  the  proposed 
rate  schedule  changes  was  conducted 
since  no  change  has  been  made  to  the 
currently-approved  System  rates  which 
were  determined  to  fall  within  the  class 
of  actions  that  are  categorically 
excluded  from  the  requirements  of 
preparing  either  an  Environmental 
Impact  Statement  or  an  Enviroiunental 
Assessment. 


Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  confirm, 
approve  and  place  in  effect  on  an 
interim  basis,  effective  January  1.  2000. 
the  Southwestern  Integrated  Sv&tem 
Rate  Schedules  P-98C  and  NFTS-98C 
which  shall  remain  in  effect  on  an 
interim  basis  through  September  30, 
2001,  or  until  the  FERC  confirms  and 
approves  the  rates  on  a  final  basis. 

Daled:  December  2.  1999. 
T.J.  Glauthier. 
Deputv  Serrefan'. 

[FR  Doc  99-32468  Filed  12-14-89:  B:45  ami 
aiLUNQ  COD£  8450-41-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Boulder  Canyon  Project-Base  Charge 
and  Rates 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  base  charge  and  rales. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  placing  the  Base  Chaige 
and  Rates  for  the  Boulder  Canyon 
Project  (BCP)  firm  power  into  effect  for 
the  fifth  rate  year  under  the  current  rate 
methodology  pursuant  to  Rate  Schedule 
BCP-F5  as  approved  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
on  April  19.  1996  (Rate  Order  No. 
WAPA-70)  The  Base  Chaige  will 
provide  sufficient  revenue  to  pay  all 
aimual  costs,  including  interest 
expense,  and  repayment  of  required 
investment  within  the  allowable  period. 
DATES:  The  Base  Charge  will  be  placed 
into  effect  on  December  1. 1999.  and 
will  be  in  effect  through  September  30. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Anthony  Montoya.  Power  Marketing 
Manager.  Western  Area  Power 
Administration,  Desert  Southwest 
Customer  Service  Region,  615  South 
43rd  Avenue.  Phoenix.  AZ  85009-5313. 
(602)  352-2789,  or 
SUPPLEMENTARY  INFORMATION:  The 
Deputy  Secretary  of  Energy  approved 
the  existing  Base  Charge  for  firm  power 
service  on  September  19.  1997.  The 
existing  Base  Charge  was  calctUated  in 
accordance  with  the  methodolog}' 
approved  under  Rate  Order  WAPA-70. 
In  accordance  with  Section  13.13  of  the 
BCP  Implementation  Agreement,  the 
rale  methodology  and  calculated  rates 
for  the  first  rale  year  and  each  fifth  fiscal 
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year  (FY)  thereafter  shall  become 
effective  on  an  interim  basis  upon 
approval  by  the  Deputy  Secretary  of 
Energy,  subject  to  final  approval  by 
FERC.  The  rates  for  the  second,  third, 
and  fourth  FYS  for  the  BCP-F5  became 
effective  on  a  final  basis  upon  approval 
by  the  Deputy  Secretary.  The  rates  for 
the  fifth  FY  (FY  2000)  shall  become 
effective  on  a  final  basis  upon  approval 
by  the  Deputy  Secretary.  The  FY  2000 
Base  Charge  represents  the  charges  for 
the  fifth  FY  since  FERC  approval  of  the 
current  rate  methodology. 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions.  10  CFR  part  903,  have  been 
followed  by  Western  in  determining  the 
Base  Charge.  The  FY  2000  Base  ChMge 
for  BCP  firm  power  is  based  on  an 
Aimual  Revenue  Requirement  of 
$46,145,334.  The  Base  Charge  consists 
of  an  energy  dollar  of  $23,860,434.50,  a 
forecasted  energy  rate  of  4.59  mills/ 
kWh,  a  capacity  dollar  of 
$22,284,899.50.  and  a  forecasted 
capacity  rate  of  $0.95  per  kilowattmonth 
(kWmonth). 

The  following  summarizes  the  steps 
taken  by  Western  to  ensure  involvement 
of  all  interested  parties  in  the 
determination  of  the  Base  Charge  and 
Rates: 

1  ■  The  proposed  rate  adjustment  was 
initiated  on  February  22, 1999,  when  a 
letter  announcing  an  informal  customer 
meeting  was  mailed  to  all  BCP 
Contractors.  The  informal  meeting  was 
held  on  March  9, 1999,  in  Phoenix, 
Arizona.  At  this  informal  meeting, 
Western  explained  the  rationale  for  the 
rate  adjustment,  presented  the  FY  2000 
Base  Charge  and  Forecast  Capacity  and 
Energy  Rates,  and  answered  questions. 

2.  A  Federal  Register  notice  was 
published  on  March  24,  1999  (64  FR 
14227),  officially  aimouncing  the 
proposed  rates  for  BCP,  initiating  the 
public  consultation  and  comment 
period,  and  aimouncuig  the  public 
information  forum  and  public  comment 
forum. 

3.  On  March  24, 1999.  letters  were 
mailed  fiDm  Westerns  Desert  Southwest 
Regional  Office  to  all  BCP  Contractors 
and  interested  parties,  transmitting  the 
Federal  Register  notice  of  March  24. 
1999  (64  FR  14227).  and  announcing  the 
times  and  locations  for  the  two  public 
forums. 

4.  On  April  13, 1999,  letters  were 
mailed  from  Western's  Desert  Southwest 
Regional  Office  to  all  BCP  Contractors 
and  interested  parties,  transmitting  a 
package  of  updated  information  related 
to  the  FY  2000  Base  Charge  and  Forecast 
Capacity  and  Forecast  Energy  Rates 


compiled  since  the  March  9, 1999, 
informal  customer  meeting. 

5.  On  April  21. 1999.  beginning  at  10 
a.m.,  a  public  information  forum  was 
held  at  Western's  Desert  Southwest 
Regional  Office  in  Phoenix,  Arizona.  At 
the  public  information  forum.  Western 
provided  detailed  explanations  of  the 
proposed  FY  2000  Base  Charge  and 
Forecast  Capacity  and  Forecast  Energy 
Rates  for  BCP.  identified  the  issues  that 
could  change  the  proposed  FY  2000 
Base  Charge  and  Forecast  Capacity  and 
Forecast  Energy  Rates,  and  answered 
questions.  A  rate  information  handout 
was  provided  at  the  forum. 

6.  On  May  18.  1999.  letters  were 
mailed  fi-om  Westerns  Desert  Southwest 
Regional  Office  to  all  BCP  Contractors 
and  interested  parties,  transmitting  a 
package  of  responses  to  data  requests 
and  questions  from  the  April  21. 1999, 
public  information  forum. 

7.  On  June  2,  1999,  beginning  at  10:30 
a.m.,  a  public  comment  forum  was  held 
at  Western's  Desert  Southwest  Regional 
Office  in  Phoenix,  Arizona.  A  handout 
containing  information  regarding  the 
updated  FY  2000  Base  Charge  and 
Forecast  Capacity  and  Forecast  Energy 
Rates  was  provided.  After  providing  this 
information.  Western  gave  the  public  an 
opportunity  to  comment  for  the  record. 
Ttiree  representatives  made  oral 
comments. 

8.  Two  comment  letters  were  received 
during  the  90-day  consultation  and 
comment  period.  The  consultation  and 
comment  period  ended  June  22. 1999. 
All  formally  submitted  comments  have 
been  considered  in  developing  the  Base 
Charge  for  FY  2000.  Written  comments 
were  received  from  the  following 
sources: 

Irrigation  and  Electrical  Oiitricls  Association 

of  Arizona  (Arizona) 
Metropolilan  Water  District  of  Southern 

California  (California) 

The  comments  and  responses, 
paraphrased  for  brevity,  are  presented 
below: 

Civil  Service  Retirement  Costs  and 
Post-Retirement  Health  and  Life 
Insurance  Benefits 

Comment:  Western  received 
comments  related  to  Western's  lack  of 
authority  to  collect  the  unfunded 
portion  of  the  Civil  Service  Retirement 
Costs  and  Post-Retirement  Health  and 
Life  Insurance  Benefits  in  this  rate 
process.  Specifically,  the  Contractors 
assert  that  funds  collected  for  these 
costs  for  the  BCP  would  have  to  be 
deposited  into  the  Colorado  River  Dam 
Fund  (CRDF)  and  could  not  be 
transferred  to  a  general  fund  account 
managed  by  the  Office  of  Personnel 


Management.  Accordingly,  the 
Contractors  believe  that  collection  of 
these  costs  is  inappropriate.  The 
Contractors  are  also  concerned  that 
proper  tracking  of  these  funds  is  also 
needed  to  ensure  they  are  being  used 
only  for  BCP  and  are  not  lost  in  a 
general  fund. 

Besponse:  Under  a  legal  opinion 
provided  by  the  General  Counsel  of  the 
DOE  by  memorandum  dated  July  1, 
1998,  the  Power  Marketing 
Administrations  (PMAs)  have  the 
authority  to  collect,  through  the  rates, 
the  full  costs  of  the  Retirement  Benefits. 
In  addition,  the  FERC  has  issued  at  least 
two  orders  approving  the  inclusion  of 
such  costs  in  PMA  rales;  Western  Area 
Power  Administration  (Intertie  Project), 
87  FERC  ^  61,346,  at  62.337-62,338 
(1999).  and  Southeastern  Power 
Administration.  86  FERC  1 61.195,  at 
61.681  (1999).  Based  on  the  FY  1999 
data  currently  available,  a  total  of  $1.3 
million  is  expected  to  be  collected  for 
these  retirement  costs  for  FY  2000. 
which  represents  approximately  3 
percent  of  the  BCP  revenue  requirement. 
Western  has  previously  recovered  $1.3 
million  for  Civil  Service  Retirement 
Costs  and  Post-Retirement  Health  and 
Life  Insurance  Benefits  costs  in  FY  1998 
and  anticipates  recovering  another  $1.3 
million  in  FY  1999  Under  the 
provisions  of  the  Boulder  Canyon 
Project  Adjustment  Act.  43  U.S.C.  618, 
et  seq.,  all  receipts  from  the  BCP  shall 
be  paid  into  the  CRDF  and  are  available 
for  defraying  the  costs  of  operation. 
Western  will  continue  to  deposit  these 
funds  into  the  CRDF  in  compliance  with 
these  authorities. 

VUitor  Center 

Comment:  A  Contractor  continues  to 
be  concerned  that  the  Visitor  Center  net 
revenues  are  not  yet  sufficient  to  fund 
the  agreed-upon  50  percent  amortization 
of  the  Visitor  Center  investment. 

Response:  The  Bureau  of  Reclamation 
is  currently  working  toward  providing 
the  detail  necessary  to  show 
Government  and  Contractor 
responsibility  for  repayment  of  the  final 
cost  of  the  Visitor  Facilities  as  required 
by  the  Implementation  Agreement. 
Updated  final  estimated  cost 
inJFormation  was  presented  at  the  August 
1999  Coordination  Meeting.  There  has 
been  a  dramatic  increase  in  the  amount 
of  revenue  collected  in  recent  years. 
Revenues  collected  in  excess  of 
expenses  totaled  $900,000  in  FY  1996, 
$2.4  million  in  FY  1997.  and  $5.2 
million  in  FY  1998.  Reclamation  will 
continue  to  research  and  implement 
new  revenue  proposals,  and  carefully 
monitor  expenses,  with  a  goal  of 
recovering  50  percent  of  the  Visitor 
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Facilities  investment  with  interest. 
Western  will  continue  to  include  these 
revenues  in  the  power  repayment  study 
as  they  are  received. 

loinl  Planning  Study  Costs 

Comment:  A  Contractor  continues  to 
address  concern  for  costs  incurred 
under  the  Joint  Planning  Agreement 
(JPA)  for  future  transmission  and 
generation  project  studies,  which  the 
contractor  asserts  are  being  allocated 
inappropriately  to  the  BCP  Contractors. 
The  Contractor  believes  these  study 
costs,  in  addition  to  the  costs  required 
for  any  transmission  upgrades  to  the 
system  (generator  addition,  transmission 
interconnection,  etc.).  should  be 
charged  to  the  project  sponsors  or 
included  in  Western's  Open  Access 
Tariff  (OAT)  rates.  The  Contractor  also 
states  whether  the  study  costs  are 
charged  to  the  project  sponsors  or 
included  in  the  OAT  rates,  the  JPA 
study  costs  to  date  should  be  tracked 
and  reimbursed  to  the  BCP  Contractors. 

Response:  Western  agrees  that  study 
work  which  is  project  specific  to  a  new 
line  in  Western's  system,  or  an 
interconnection  to  Western's  system, 
should  and  will  be  charged  to  the  entity 
requesting  the  intercomtection  or  to  the 
Project  (Parker-Davis,  Intertie,  Boulder 
Canyon.  Colorado  River  Storage  Project) 
which  is  being  upgraded.  Study  work 
charges  for  the  Mead  Fault  230^kV  duty 
studies  will  be  charged  to  the  projects 
shown  to  impact  the  system  causing  the 
upgrade.  After  completion  of  the 
contracts  with  those  entities  causing  the 
impact.  Western  will  be  able  to  move 
the  charges  from  the  BCP,  and  other 
Projects,  to  the  entities  causing  the 
needed  upgrade. 

If  a  pro)ect  is  not  interconnecting  to 
Western's  system  but  could  potentially 
cause  an  impact  from  one  or  more 
busses  away.  Western  will  have  to 
perform  studies  and  participate  in  study 
groups  to  assure  our  needs  are 
considered  and  met.  Often  these 
.situations  do  not  enable  Western  to  pass 
along  study  costs  to  the  project.  In  these 
cases  the  costs  are  applied  to  those 
Projects  on  Western's  system  that  are 
most  impacted. 

If  studies  work  is  of  a  general  nature. 
Western  reserves  the  authority  to  assign 
costs  to  the  Project  influenced  by  the 
project  involved.  Work  on  the  California 
Independent  System  Operator,  the 
Nevada  Independent  Scheduling 
Administrator,  and  the  Arizona 
Independent  Scheduling  Administrator 
is  of  a  general  nature.  BCP  will  receive 
charges  from  work  on  these  efforts  since 
they  pertain  to  the  use  of  Hoover  in 
their  operations,  as  well  as  other 
transmission  and  generation  issues. 


BCP's  participation  is  15  percent  of  the 
total  cost  of  the  efforts.  Western's  efforts 
in  the  Western  Systems  Coordinating 
Council  and  other  reliability  forums  will 
also  be  charged  based  on  the 
distribution  formula  for  general  efforts. 
In  recent  years,  due  to  deregulation  and 
significant  systems  changes.  Western 
has  been  required  to  expend  an 
increasing  effort  to  address  and  protect 
system  reliability. 

Finally,  the  Contractor  seems  to  have 
misconstrued  the  nature  of  the  JPA.  The 
JPA  is  a  forum  to  renew  projects  being 
considered  by  JPA  signatories  to 
coordinate  and  collaborate.  Studies  are 
performed  on  upgrades  or  new 
initiatives,  charged  to  the  appropriate 
Project,  presented  and  discussed  in  the 
JPA  committee  meetings,  and  finalized 
in  the  armual  JPA  meeting  before 
becoming  a  part  of  Western's  system 
plans.  The  JPA  has  also  been  used  as  a 
forum  to  keep  JPA  signatories  and  other 
interested  parties  aware  of  activities 
impacting  the  systems. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10.  1993  (58  FR  59716).  the 
Secretary  of  Energy  delegated  (1 )  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western:  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  FERC.  By 
subsequent  Order  effective  April  15. 
1999,  the  Secretary  rescinded  all 
delegations  of  authority  to  the  Deputy 
Secretar)'.  whether  contained  in 
Delegation  Orders.  Departmental 
Directives,  or  elsewhere,  concerning  the 
Department's  Power  Marketing 
Administrations,  including,  but  not 
limited  to,  authority  delegated  or 
affirmed  in  Delegation  Order  No.  0204- 
108,  as  amended  However,  on 
November  24,  1999,  in  Delegation  Order 
No.  0204-172  the  Secretary  reinstate  the 
authority  delegated  to  the  Deputy 
Secretary  in  Amendment  No.  3  to 
Delegation  Order  No.  0204-108.  which 
had  been  rescinded  bv  his  April  15. 
1999.  Order. 

These  charges  and  rates  are 
established  pursuant  to  section  302(a)  of 
the  DOE  Organization  Act.  42  U.S.C. 
7152(a).  through  which  the  power 
marketing  functions  of  the  Secretary  of 
the  Interior  and  Reclamation  under  the 
Reclamation  Act  of  1902,  43  U.S.C.  371, 
et  seq.,  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c).  and 


other  acts  specifically  applicable  to  the 
project  system  involved,  were 
transferred  to  and  vested  in  the 
Secretary. 

Dated:  December  3.  1999. 
T.|.  GUulhier, 
Deputy  Secretary. 
IFRDoc.  99-32411  Filed  12-14-S9:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-650»-1] 

Agency  Information  Co4lection 
Activities:  Submission  for  OMB 
Review:  Comment  Request:  A  Pilot 
Study  ol  Ctilldren's  Total  Exposure  lo 
Persistent  Pesticides  and  Ottier 
Persistent  Organic  Pollutants  (CTEPP) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMHARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  A  Pilot  Study  of  Children's 
Total  Exposure  to  Persistent  Pesticides 
and  Other  Persistent  Organic  Pollutants. 
EPA  ICR  Number  1892.02  The  iCR 
describes  the  natiu^  of  the  information 
collection  and  its  expected  burden  and 
cost:  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
oi  before  fanuar>'  14.  2000. 
FOn  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  by 
email  at  farmer.sandy@epa.gov.  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1892.02.  For  technical  information 
about  the  collection  contact  Garj'  Evans 
at  (919)  541-3124. 
SUPPLEMENTARY  INFORMATION: 

Title:  A  Pilot  Study  of  Children's 
Total  Exposure  lo  PersislenI  Pesticides 
and  Other  Persistent  Organic  Pollutants. 
EPA  ICR  Number  1892.02.  This  is  a  new 
collection. 

Abstract:  The  research  study,  "A  Pilot 
Study  of  Children's  Total  Exposure  to 
Persistent  Pesticides  and  Other 
Persistent  Organic  Pollutants."  (CTEPP) 
is  a  pilot-scale  project  involving  about 
260  children,  which  investigates  (he 
possible  exposures  that  young  children 
may  have  to  common  contaminants  in 
their  everyday  surroundings.  These 
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contaminants  include  several  pesticides, 
phenols,  polychlorinated  biphenyls. 
polycyclic  aromatic  hydrocarbon.i.  some 
of  which  are  suspected  of  being 
endocrine  disrupters.  The  targeted 
compounds  are  persistent  in  the  indoor 
and  sometimes  the  outdoor 
environments,  so  that  very  low  levels 
may  exist  in  the  children's  surrounding 
microenvironments  and  provide  a 
soiwce  of  chronic,  non-acute  exposure. 
The  aim  of  CTEPP  is  to  obtain 
scientifically  valid  data  and  statistically 
robust  relationships  describing  the 
exposures  of  a  subpopulation  of  young 
children,  between  the  ages  of  18  months 
and  5  years,  in  several  North  Carolina 
and  Ohio  counties.  The  CTEPP  daU  will 
be  used  to  evaluate  and  refine  existing 
exposure  models  so  that  improved, 
realistic  estimates  of  exposure  can  be 
made,  and  to  identify  the  important 
exposure  pathways 

The  CTEPP  study  has  direct  practical 
utility  to  the  Food  Quality  and 
Protection  Act  of  1996  (FQPA).  It  will 
provide  critical  data  on  aggregate 
chronic,  sub-acute  pesticide  exposures 
and  pathways  for  approximately  260 
children  in  several  microenvironments. 
It  will  allow  evaluation  and  refinement 
of  the  approaches  and  models  used  for 
estimating  exposure,  and  it  will 
facilitate  the  identification  of  the 
important  exposure  pathways.  The 
objectives  of  CTEPP  are  thus  threefold: 
(1)  To  measure  the  total  exposures  at 
sub-acute  levels  of  a  small  set  of 
preschool  children  in  several  NC  and 
OH  counties  to  a  suite  of  persistent 
pesticides  and  other  persistent  organic 
pollutants  that  they  may  encounter  in 
their  everyday  environments;  (2)  to 
evaluate  and  refine  exposure  models 
using  real,  physical  data;  and  (3)  to 
apportion  the  exposiire  pathways  and 
identify  the  important  exposure  media, 
so  that  ultimately  children's  exposures 
can  be  lowered.  Therefore.  CTEPP 
investigates  the  total  exposures  to 
persistent  organic  compounds  in  the 
environment  of  a  group  of  pre- 
elementary  school  children  through  the 
ingestion,  inhalation,  and  dermal 
absorption  pathways,  in  several  non- 
occupational settings,  through  multiple 
enviroimiental  media. 

Responses  to  the  collection  of 
information  are  volimtary.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 


information  was  published  on  2/1/1999 
(64  FR  4868):  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  6.3  hours  per 
respondent.  Burden  means  the  total 
time,  effort,  or  financial  resoun:es 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  persormel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Parents,  day  care  or  pre-school 
operators,  children. 

Estimated  Number  of  Respondents: 
312. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
657  hours. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1892.02  in 
any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information, 
Collection  Strategies  Division  (2822), 
401  M  Street,  SW,  Washington,  DC 
20460;  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  December  10. 1999. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
IFR  Doc  99-32519  Filed  12-14-99;  8:45  ami 
aujHOCOOE  asao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FHL-6509-2] 

Agency  Information  Collection 
Activities;  Submission  (or  OMB 
Review;  Comment  Request;  National 
Healtti  Protection  Survey  of  Beaches 

agency:  Envirormiental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  tile 
Paperwork  Reduction  Act  (44  U.S.C. 
3501.  et  seq),  this  document  aimoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  National  Health  Protection 
Survey  of  Beaches.  EPA  ICR  Number 
1814.02,  OMB  Control  Number  2040- 
0189.  expiration  date  02/29/2000.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  14,  2000. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740, 
by  email  at  farmer.sandy@epa.gov.  or 
dowidoad  a  copy  off  the  Internet  at 
http://www.epa.gov/icr  and  refer  to  EPA 
ICR  No.  1814.02. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Health  Protection 
Survey  of  Beaches  (OMB  Control  No. 
2040-0189;  EPA  ICR  No.  1814.02; 
expiring  02/29/00).  This  is  a  request  for 
an  extension  of  a  currently  approved 
collection. 

Abstract:  Bacterial  and  other 
microbiological  contaminants  continue 
to  pose  potentially  serious  human 
health  problems  for  the  Nation's 
recreational  waters,  including  bathing 
beaches.  These  adverse  effects  have 
been  one  of  EPA's  long-standing 
concerns.  They  are  directly  related  to 
such  Clean  Water  Act  responsibilities  as 
water  quality  standards  and  surface 
water  quality,  and  to  the  Agency's 
efforts  to  ensure  that  the  waters  of  the 
United  States  are  "fishable"  and 
"swimmable."  In  1986,  EPA  formally 
issued  a  revision  to  its  bacteriological 
ambient  water  quality  criteria 
recommendations  to  protect  persons 
participating  in  body  contact  recreation. 
Since  that  time,  few  states  have  adopted 
the  revised  criteria,  and  the  use  of  the 
bacterial  criteria  has  varied  greatly  from 
one  location  to  the  next.  In  addition, 
recent  studies  have  confirmed  the 
adverse  health  effects  resulting  from 
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bathing  in  contaminated  waters. 
Therefore,  water  quality  in  bathing 
beach  areas  is  a  critical  concern  to  EPA. 

EPA  believes  there  is  a  need  to 
improve  the  overall  quality  and 
availability  of  public  Information  about 
health  protection  activities  at  beaches, 
which  include,  but  are  not  limited  to. 
water  qualit}'  standards,  monitoring  and 
assessment  activities,  and  beach 
closures.  Many  organizations  share 
responsibility  for  these  activities. 
Consequently.  EPA's  Office  of  Water 
will  conduct  an  annual  "beach"  survey 
which  will  be  sent  to  environmental 
health  officials  &om  State,  tribal, 
county,  and  city  agencies,  as  well  as 
representatives  from  various  interest 
groups.  It  will  obtain  and  verify 
information  on  the  location  and 
condition  of  swimming  beaches  and  the 
agencies  and  persons  responsible  for 
maintaining  and  issuing  advisories  or 
closings  for  those  beaches  at  freshwater 
sites  (the  Great  I^es  and  others)  and 
saltwater  (estuarine  and  coastal)  sites 
around  the  Nation.  Responses  to  the 
questionnaire  (either  on  paper  or 
electronically  via  the  Internet)  are 
required  to  determine  compliance  with 
water  quality  standards,  to  assess  public 
health  risks,  and  to  determine  what 
steps  EPA  should  take  next,  if  any. 
Completion  of  the  questionnaire  and 
map  marking  will  be  voluntary. 

EPA  will  assemble  the  information 
[maps  and  questionnaire  responses]  into 
electronic  database  and  graphic  formats 
that  can  be  readily  analyzed  and  shared 
with  responsible  parties  (e.g..  EPA 
program  and  regional  offices,  other 
Federal,  state,  tribal,  county,  and  city 
agencies),  as  well  as  the  public.  The 
nationwide  collection  of  information  is 
being  conducted  in  phases  over  three 
years,  with  an  average  estimated 
number  of  respondents  of  533  per  year. 
When  the  survey  is  fully  implemented, 
it  is  estimated  that  750  respondents  per 
year  will  be  involved.  The  estimated 
annual  cost  for  the  survey  per 
respondent  is  anticipated  to  decrease 
each  year,  since  respondents  will  only 
be  requested  to  provide  information  that 
has  changed  during  the  year. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niraiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  9/10/ 
99  (64  FR  49180);  no  comments  were 
received. 


Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2.4  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  Information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
County,  public  health,  and 
environmental  protection  agencies. 

Estimated  Number  of  Respondents: 
533. 

Frequency  of  Response:  Annual. 

Estimated  Total  Annual  Hour  Burden: 
1.267. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  $1,201. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1814.02  and 
OMB  Control  No.  2040-0189  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Office  of 

Enviroimiental  Information, 

Collection  Strategies  Division  (2822), 

401  M  Street.  SW.  Washington.  DC 

20460:  and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  December  8. 1999. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
IFR  Doc.  99-32520  Filed  12-14-99;  8:45  am) 
erLLMG  cooc  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FHL-6509-3] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Contractor 
Cumulative  Claim  and  Reconciliation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  el  seq.].  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Contractor  Cumulative  Claim 
and  Reconciliation.  EPA  ICR  Number 
0246.07,  OMB  Control  Number  2030- 
0016.  expiration  date  March  31.  2000. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost:  where  appropriate,  it 
includes  the  actual  data  collection 
instrtmient. 

DATES:  Comments  must  be  submitted  on 
or  before  lanuary  14.  2000. 
FOR  FURTHER  INFORMATION  CO«(TACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer. sandy#epa.gov.  or  download  a 
copy  of  the  ICR  off  the  Internet  at 
http://www.epa.gov/icr  and  refer  to  EPA 
ICR  No.  0246.07. 
SUPPLEMENTARY  INFOni«ATX)N: 

Title:  Contractor  Cumulative  Claim 
and  Reconciliation  (OMB  Control  No. 
2030-0016;  EPA  ICR  No.  0246.07. 
expiring  3/31/2000).  This  is  a  request 
for  extension  of  a  currently  approved 
collection. 

Abstract:  At  the  completion  of  a  cost 
reimbursement  contract,  contractors 
report  final  costs  incurred,  including 
direct  labor,  materials,  supplies, 
equipment,  and  other  direct  charges, 
subcontract  costs,  consultant  fees, 
indirect  costs,  and  fees.  Contractors 
report  this  information  on  EPA  Form 
1900-10.  EPA  uses  this  information  to 
reconcile  the  contractor's  costs,  and 
determine  proper  reimbursement  under 
the  contract.  Establishment  of  the  final 
costs  and  fee  is  necessary  to  close  out 
the  contract,  and  contractor  responses 
are  required  prior  to  final  payment 
under  the  contract. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
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15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
9.  1999  (64  FR  43177);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  40  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
lechnolog}'  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Large 
and  small  businesses  holding  cost  type 
contracts  with  EPA. 

Estimated  iXumber  of  Respondents: 
65. 

Frequency  of  Response:  Once,  at 
contract  completion. 

Estimated  Total  Annual  Hour  Burden : 
43  hours. 

Estimated  Total  Annualized  Capital, 
Operating/Maintenance  Cost  Burden-  SO 
(zero). 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No,  0246.07  and 
OMB  Control  No.  2030-0016  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Office  of 

Environmental  Information. 

Collection  Strategies  Division  (2822), 

401  M  Street,  SW,  Washington.  DC 

20460:  and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA.  725  17th  Street.  NW. 

Washington.  DC  20503. 

Dated:  December  8.  1999. 
Oscar  Morales. 

Director,  Collection  Strategies  Division. 
(FR  Doc.  99-32521  Filed  12-14-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OP(>-00636;  FRL-6399-1] 

Prior  Informed  Consent  for  Chemicals 
In  International  Trade;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting  and 
availability  of  dociunent. 

SUMMARY:  EPA  announces  a  public 
meeting  to  review  and  discuss  the 
provisions  of  the  Rotterdam  Convention 
on  the  Prior  Informed  Consent  (PIC) 
Procedure  for  Certain  Hazardous 
Chemicals  and  Pesticides  in 
International  Trade,  and  the  issues 
which  will  be  discussed  at  the  first 
technical  meeting  of  the  Interim 
Chemical  Review  Committee  (ICRC). 
The  PIC  Agreement  tn^ates  an 
international  approach  to  the  export  of 
harmed  or  severely  restricted  chemicals 
and  pesticides  among  countries  who  are 
signatories  of  the  Agreement.  The  U.S. 
is  a  signatory,  and  an  EPA  delegate  will 
represent  the  U.S.  on  the  ICRC.  The 
ICRC  is  responsible  for  developing  the 
implementation  of  the  Agreement.  A 
dociunent  entitled.  "Guidance  to  the 
U.S.  Representative  to  the  Interim 
Chemical  Review  Committee."  has  been 
prepared  to  guide  and  inform  the  public 
discussion  at  the  meeting.  Comments 
are  invited  on  this  document. 
DATES:  The  meeting  will  be  held  on 
January  19.  2000.  from  2  p.m.  to  4  p.m. 
AOOflESSES:  The  meeting  will  be  held  at 
the  Environmental  Protection  Agency, 
Rm.  1126.  Crystal  Mall  #2.  1921 
Jefferson  Davis  Midway.  Arlington,  VA. 

Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  HI.  of  the 
"SUPPLEMENTARY  INFORMATION.  ' 
To  ensure  proper  receipt  by  EPA,  your 
request  must  identify  docket  control 
number  OPP-00636  in  the  subject  line 
on  the  first  page  of  your  response. 
FOfl  FURTHER  INFORMATKIN  CONTACT: 
Cathleen  M.  Barnes,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460;  telephone 
number:  (703)  305-7101:  fax  number: 
(703)  308-1850:  e-mail  address: 
barn  es.cathleen^pa. gov. 
SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 


of  interest  to  those  persons  who 
manufoctore.  import,  export,  or  use 
pesticides  and  industrial  chemicals,  and 
those  persons  who  have  interest  in  the 
topic  of  international  trade  in  products 
that  have  been  designated  as  "banned  or 
severely  restricted  pesticides  and 
industrial  chemicals."  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  kttp:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  Alternatively, 
you  may  wish  to  review  materials 
provided  at  http://www.epa.gov/ 
oppfeadl/intemational/  which  also  has 
links  to  the  PIC  Home  Page  maintained 
by  the  Interim  Secretariat  for  the  PIC 
Prtx^dure.  You  may  link  directiy  to  the 
PIC  Home  Page  of  the  U.N.  Food 
Agriculture  Organization  at  http:// 
www.fao.org/waicent/FaoInfo/Agricult/ 
AGP/AGPP/Pesticid/PIC/pichome.htin. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
meeting  under  docket  control  number 
OPP-00636.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  notice,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
the  January  19,  2000  meeting,  including 
any  information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  that  may  be  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
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holidavs.  The  PIRIB  telephone  niunber 
is  (703)  305-5805. 

III.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  Your  request 
must  be  received  by  EPA  on  or  before 
January  5.  2000.  To  ensure  proper 
receipt  by  EPA.  it  is  imperative  that  you 
identify  docket  control  niunber  OPP- 
00636  in  the  subject  line  on  the  first 
page  of  your  request. 

1.  By  mail.  You  may  submit  a  request 
to:  Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460. 

2.  In  person  or  by  courier.  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy..  Arlington.  VA.  The  PIRIB  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  request  electronically  by  e-mail  to: 
"opp-docket^pa.gov."  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCn  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Be  sure  to  identify 
by  docket  control  number  OPP-00636. 
You  may  also  file  a  request  online  at 
many  Federal  Depository  Libraries. 

IV.  Background  on  PIC  Agreement 

The  U.S.  is  a  signatory  to  the 
Rotterdam  Convention  on  the  Prior 
Informed  Consent  Procedure  for  Certain 
Hazardous  Chemicals  and  Pesticides  in 
International  Trade,  commonly  known 
as  PIC.  Under  this  Agreement,  countries 
nominate  substances  which  have  been 
banned  or  severely  restricted,  and  once 
approved  for  inclusion  in  the  Procedure, 
these  substances  will  be  subject  to 
additional  controls  in  international 


trade.  The  PIC  creates  a  system  to 
ensure  that  countries  importing 
particularly  dangerous  chemicals  and 
pesticides  fully  understand  the  risks 
posed  by  the  use  of  these  substances, 
and  can  make  informed  decisions  about 
their  import.  This  is  primarily  achieved 
through  the  sharing  of  information 
about  control  actions  and  the  risks 
which  prompted  them.  PIC  also 
establishes  a  mechanism  which  enables 
countries  to  refuse  import  of  listed 
substances,  and  creates  a  responsibility 
for  exporting  countries  to  prohibit 
export  to  that  country.  It  also  establishes 
other  information  exchange  provisions 
which  include:  export  notifications, 
material  data  safety  sheets,  and  labeling. 
An  Interim  Chemical  Review 
Committee,  commonly  known  as  ICRC. 
has  been  established  to  provide 
technical,  expert  advice  and 
recommendations  for  implementing 
parts  of  the  Interim  Procedure.  The 
Environmental  Protection  Agency  is 
providing  a  representative  to  the  ICRC 
who  will  reflect  the  regulatory 
approaches  of  the  U.S.  in  the  ICRC.  The 
ICRC  will  review  technical  and 
regulator)'  information  and  develop 
recommendations  regarding  the 
inclusion  of  chemic^s  in  the  Interim 
PIC  Procedures.  The  Agreement  will 
come  into  force  when  50  countries  or 
regional  economic  integration 
organizations  have  ratified  it.  Until  that 
time,  the  Agreement  is  being  operated  as 
a  voluntary  Interim  Procedure. 

List  of  Subjects 

Environmental  protection. 

Dated:  December  6.  1999. 


ACTION:  Notice. 


Anne  E.  Lindsay. 

Director,  Field  and  External  Affairs  Diiision. 
Office  of  Pesticide  Programs. 

IFR  Doc.  99-32384  Filed  12-14-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-181071:  FRL-6394-2] 

Heine;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  North 
Dakota  Department  of  Agriculture  to  use 
the  pesticide  product  Helix,  containing 
the  registered  active  ingredients 
difenoconazole  (CAS  No.  119446-68-3). 
fludioxonil  (CAS  No.  131341-86-1). 
and  (H)-(2.6-dimethylphenyl)- 
methoxyacetylaminoj-propionic  acid 
methyl  ester  (CAS  No.  70630-17-0)  and 
the  unregistered  active  ingredient 
thiamethoxam  to  treat  up  to  2.400.000 
pounds  of  canola  seed  to  control  flea 
beetles.  The  Applicant  proposes  the  use 
of  a  new  chemical  which  has  not  been 
registered  by  the  EPA.  EPA  is  soliciting 
pubhc  comment  before  making  the 
decision  whether  or  not  lo  grant  the 
exemption. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-181071,  must  be 
received  by  December  30.  1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
contit)!  number  OPP-18107]  in  die 
subject  line  on  the  first  page  of  your 
respon.se. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Schaible.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St..  SW..  Washington.  DC  20460: 
telephone  number:  703-308-9362;  fax 
number:  703-308-5433:  e-mail  address: 
schaible.stephen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
emergency  exemption  under  section  IB 
of  FIFRA.  Potentially  affected  categories 
and  entities  may  indude.  but  are  not 
limited  to: 


Categories 


NAICScodes 


Examples  of  potentially  atfecteOentltles 


State  government 


9241 


State  agencies  that  petition  EPA  for  section  18  pesticicle  exemp- 
tion 


70018 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entitv.  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the    Federal  Register-Environmental 
Documents.  '  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-181071.  The  official  record 
consists  of  the  docimients  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  lefferson  Davis  Hwy., 
Arlington,  VA.  from  8.30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  30S-580S. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 


imperative  that  you  identify  docket 
control  number  OPP-181071  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agencv,  Rm.  119.  Crystal 
Mall  #2, 1921  JeffersMjn  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
S80S. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCfi  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-181071.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
'FOR  FURTHER  INFORMATION 
CONTACT," 


E.  What  Should  I  Consider  as  1  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity, 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  North 
Dakota  Department  of  Agriculture  has 
requested  the  Administrator  to  issue  a 
specific  exemption  for  the  seed 
treatment  use  of  Helix,  containing  the 
active  ingredients,  difenoconazole, 
fludioxonil,  metalaxyl.  and 
thiamethoxam  on  canola  to  control  flea 
beetles.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

As  part  of  this  request,  the  Applicant 
asserts  that  the  only  product  currently 
registered  for  seed  treatment  use  on 
canola  to  control  flea  beetles.  Gaucho 
(containing  the  active  ingredient 
imidacloprid),  failed  to  provide  control 
of  flea  beetles  in  1999  under  the  severe 
pest  pressure  experienced  in  .North 
Dakota.  The  Applicant  claims  that  trap 
counts  collected  this  fall  indicate  that 
even  more  extreme  infestations  are 
likely  to  occur  next  year.  It  is  claimed 
that  without  the  seed  treatment  use  of 
Helix,  significant  economic  losses  for 
canola  growers  in  North  Dakota  are 
expected.  It  is  expected  the  Agency  will 
soon  receive  additional  information 
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supporting  the  contention  that  an 
emergency  condition  exists  for  the 
remaining  slates  the  treated  seed  is  to  be 
shipped. 

According  to  the  Applicant,  the 
crucifer  flea  beetle  and  the  striped  flea 
beetle  are  significant  pests  of  seedling 
canola.  Flea  beetles  injure  the  plants  by 
feeding  on  leaf  tissue,  stems  and  pods. 
Yield  losses  of  10%  are  common  in 
canola  when  flea  beetles  are  abundant 
even  when  the  crop  in  protected  with 
insecticides.  It  is  claimed  that  over  the 
last  5  years  flea  beetle  pressure  has  been 
increasing  in  the  northern-tier  states, 
resulting  in  significant  losses  to  canola 
producers  in  situations  where  the  pest 
was  not  adequately  controlled.  Flea 
beetles  pose  the  greatest  threat  to  canola 
seedlings  when  hot,  dry  weather 
conditions  occur  dtiring  emergence. 
Under  these  circumstances,  flea  beetles 
are  very  active  and  can  migrate  in  large 
numbers  to  newly  emerging  canola 
fields. 

The  Apphcant  proposes  to  make  a 
single  application  treating  canola  seed 
at  a  rate  of  23  fluid  ounces  of  product 
per  100  pounds  of  seed.  Under  the 
emergency  exemption,  2,400,000  lbs.  of 
seed  would  be  treated  with  Helix:  this 
represents  an  estimated  planting  of 
400,000  acres  of  canola  in  the  United 
States.  A  total  of  552.000  ounces  of 
product  would  be  used,  with  the  use 
season  starting  (anuary  1, 1999  and 
extending  through  March  1,  2000. 
Under  the  requested  exemption,  seed 
woiUd  be  treated  in  North  Dakota  (and 
possibly  Idaho,  should  that  state  request 
an  exemption)  and  shipped  to 
Mitmesota,  Montana,  Wisconsin,  South 
Dakota,  and  Washington. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
1 8  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of  a 
new  chemical  (i.e.,  an  active  ingredient) 
which  has  not  been  registered  by  the 
EPA.  The  notice  provides  an 
opportunity  for  public  comment  on  the 
application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  emergency 
exemption  requested  by  the  North 
Dakota  Department  of  Agriculture, 


Dated:  December  1. 1999. 

lames  lonet, 

Dimclor.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Dix;.  99-32184  Filed  12-14-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-100152;  FRL-639Z-4] 

Disclosure  of  Information  Obtained 
Regarding  Unreasonable  Adverse 
Effects  of  Pesticides  on  the 
Environment;  Class  Determination 

AGENCY  :  Environmental  f^otection 

Agency  (EPA). 

ACTION:  Notice  of  Availability. 

SUMMARY:  This  document  announces  a 
class  determination  by  EPA  that  safety 
and  efficacy  information  submitted 
under  section  6(a)(2)  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  (FIFRA)  is  not  entitled  to 
confidential  treatment.  This 
determination  will  enable  EPA  offices  to 
respond  more  quickly  and  efficiently  to 
requests  for  information  submitted    . 
under  section  6(a)(2). 
DATES:  The  class  determination  took 
effect  upon  its  issuance,  on  September 
28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  contact:  Kathrvn 
S.  Bouve.  6(a)(2)  Officer.  Office  of 
Pesticide  Programs  (7502C),  U.S. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location:  Information  Services 
Branch,  CM  #2,  2d  floor,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  Telephone: 
(703)  305-5032;  e-mail: 
bouve.kate@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  pesticide 
registrant,  i.e.,  any  person  who  holds,  or 
ever  held,  a  regisOation  for  a  pesticide 
product  issued  under  section  3  or 
section  24(c)  of  FIFRA.  Potentially 
affected  categories  and  entities  may 
include  but  are  not  limited  to: 

'^'"         MAir-Q      Examples  ol  Polennally 
egories      """^  Affected  Entities 


List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 


Industry  ..  |    32532  :  Pesticide  manufacturing 

This  listing  is  not  exhaustive,  but  is 
a  guide  to  entities  likely  to  be  regulated 
by  this  action.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  will  assist  you  in 


determining  whether  this  action  applies 
to  you.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity-,  consult  the  person 
listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

n.  How  Can  I  Get  Additional 
InibrmaUon,  Including  Copies  of  this 
Document  and  Other  Related 
Doctunents? 

1  Electronically  You  may  obtain 
copies  of  this  document  and  certain 
other  available  support  documents  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  selea 
"Laws  and  Regulations"  and  then  look 
up  the  entr>  for  this  document  under 
the  "Federal  Register-  Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/homepage/fedrgstr/. 

2.  In  person.  The  Agency  has 
estabhshed  an  official  record  for  this 
action  under  docket  control  number 
OPP-100152.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
confidential  business  information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  die  documents 
that  are  referenced  in  those  documents 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Qystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA.  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  703-305- 
5805. 

3.  Fox  on  demand.  Using  a  faxphone 
call  (202)  401-0527  and  select  item  6045 
for  a  copy  of  Class  Determination  1-99. 

in.  What  Is  the  Determination 
Aimounced  in  this  Document? 

On  September  28, 1999,  EPA  issued 
Class  Determination  1-99.  In  the  Class 
Determination  the  .^gency  determined 
that  safely  and  efficac>'  information 
submitted  pursuant  to  FIFRA  section 
6(a)(2)  is  not  entiUed  to  confidential 
treatment,  and  that  if  such  information 
is  submitted  to  EPA  under  a  claim  of 
business  confidentialily  it  may 
nonetheless  be  dLsclosed  to  the  public, 
subject  to  the  provisions  of  FIFRA 
section  10(g).  This  determination  covers 
information  both  currently  in  the 
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Agency's  possession  and  submitted  in 
the  future. 

A.  What  is  Section  S(al(2)  ofFWRA? 

On  September  19. 1997.  EPA 
published  in  the  Federal  Register  (62 

FR  49370)  (FRI^S  739-1)  a  rule 

implementing  section  6(a)12)  of  FIFRA. 
This  rule  is  codified  at  40  CFR  part  159. 
subpart  D.  As  explained  more  fully  in 
the  1997  Federal  Register  rule,  under 
FIFRA  section  6(a)(2)  pesticide 
registrants  are  required  to  submit  to  EPA 
reports  of  adverse  effects  related  to 
product  usage,  product  defects,  or  lack 
of  product  efficacy,  as  well  as  new 
information  derived  from  scientific 
studies  which  pertain  to  unreasonable 
adverse  effects  of  pesticides  on  the 
environment. 

B.  What  is  Safety  and  Efficacy 
Information? 

Section  10(d)(1)  of  FIFRA  requires 
disclosure  to  the  public  of  all 
information  regarding  the  effects  of  any 
registered  or  previously  registered 
pesticide  on  any  organism  or  the 
behavior  of  any  such  pesticide  in  the 
environment  (subject  to  certain 
exceptions,  discussed  in  the  class 
determination).  EPA  has  used  the  term 
"safety  and  efficacy  inforination"  as  a 
label  for  the  information  required  to  be 
disclosed  by  section  lD(d)(l). 
Information  submitted  under  section 
6(a)(2j  is  largely  safety  and  efficacy 
information. 

C.  What  is  Section  10(gj  of  FIFRA? 

Section  10(g)  protects  the  proprietary 
rights  of  pesticide  registrants  and 
applicants  in  data  submitted  to  support 
applications  for  pesticide  registration, 
by  limiting  disclosure  of  such  data  to 
persons  who  affirm  that  they  are  not. 
and  will  not  deliver  the  information  to, 
a  business  engaged  in  the  production, 
sale  or  distribution  of  pesticide  products 
in  countries  other  than  the  United  States 
(except  when  the  data  submitter  has 
consented  to  such  disclosure).  In  Class 
Determination  3-85,  Disclosure  of 
Reviews  of  Pesticide  Test  Data  (50  FR 
48833.  November  27.  1985).  EPA 
announced  its  interpretation  that 
section  10(g)  applies  to  information 
which  consists  of  a  complete 
unpublished  report  of  a  study,  test,  or 
experiment  submitted  to  EPA  by  an 
applicant  or  registrant  under  FIFRA.  or 
which  consists  of  excerpts  or 
restatements  of  any  such  report  which 
reveal  the  full  methodology  and 
complete  results  of  the  study,  test,  or 
experiment,  and  all  explanatory 
information  necessary  to  understand  the 
methodology  or  interpret  the  results. 


and  that  section  10(g)  does  not  apply  to 
information  of  a  more  summary  nature. 

D.  Why  has  EPA  Issued  the  Class 
Determination  and  Published  Notice  in 
the  Federal  Begister? 

Under  EPA  confidentiality  regulations 
at  40  CFR  2.207,  the  Agency  may  issue 
determinations  regarding  the 
application  of  the  confidentiality 
regulations  to  an  entire  class,  when  such 
a  determination  serves  a  useful  purpose. 
In  this  case,  a  class  determination 
promoting  expeditious  processing  of 
section  6(a)(2)  information  subject  to 
confidentiality  claims  will  assist  the 
Agency  in  responding  to  requests  for 
this  information  and  in  making  the 
information  more  widely  available. 
Because  under  section  2.207  one  of  the 
purposes  of  issuing  a  class 
determination  is  to  make  known  the 
Agency's  position  regarding  the  manner 
in  which  information  within  the  class 
will  be  treated,  EPA  is  publishing  notice 
of  the  class  determination  in  the  Federal 
Register. 

List  of  Subjects 
Environmental  protection. 
Dated:  December  7. 1999. 

Marcia  E.  Mulkey, 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc  99-32185  Filed  12-14-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6S09-8] 

Prospective  Purchaser  Agreement  and 
Covenant  Not  To  Sue  Under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Ad  Regarding  the  Mechanic  Street 
Realty  Corporation  SuperTund  Sue, 
Perth  Amboy,  NJ 

AGENCY:  Environmental  Protection 

Agency. 

ACTION;  Notice  of  proposed  prospective 

purchaser  agreement  and  request  for 

public  comment. 

StJMMRY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980.  as  amended  ("CERCLA").  42 
U.S.C.  9601.  et  seq..  the  U.S. 
Environmental  Protection  Agency 
("EPA  ")  announces  a  proposed 
administrative  settlement  with  the  City 
of  Perth  Amboy.  New  Jersey  ("City"),  a 
"prospective  purchaser"  of  the 
Mechanic  Street  Realty  Corporation 


Superfund  Site  ("Site")  in  Perth  Amboy, 
New  Jersey.  The  proposed 
administrative  settlement  is 
memorialized  in  an  Agreement  And 
Covenant  Not  To  Sue  ("Agreement") 
between  EPA  and  the  City.  By  this 
Notice.  EPA  is  informing  the  public  of 
the  proposed  settlement  and  of  the 
opportunity  to  comment. 

EPA  performed  a  CERCLA  removal 
action  at  the  Site,  a  vacant  four-acre 
former  industrial  complex,  in  1997- 
1998  after  investigations  revealed  the 
presence  of  hazardous  substances.  EPA 
stabilized  and  disposed  of  hazardous 
substances  in  tanks  and  containers  at 
the  Site  to  reduce  the  threat  of  release 
and  the  potential  for  exposure  through 
direct  human  contact  and  on-site 
releases.  The  City  designated  the  Site  as 
part  of  its  "Focus  2000"  redevelopment 
program  in  1997.  Once  it  has  acquired 
the  Site,  the  City  intends  to  transfer  the 
property  to  a  new  owner  for 
redevelopment. 

Under  the  Agreement,  if  the  City 
transfers  the  Site  to  a  governmental 
agency  for  redevelopment  for  public 
use.  the  City  will  perform  certain 
investigative  and  remedial  work  at  the 
Site  in  exchange  for  the  United  States' 
covenant  not  to  sue  or  take  any  other 
civil  or  administrative  action  against  the 
City  for  any  and  all  civil  liability,  for 
injunctive  relief  or  reimbursement  of 
response  costs  pursuant  to  sections  106 
or  107(al  of  CERCLA,  42  U.S.C.  9606  or 
9607(a)  with  respect  to  existing 
contamination  present  on  or  under  the 
Site.  If  the  City  sells  or  leases  the  Site 
to  any  other  party,  the  Agreement 
provides  that  the  City  will  perform  the 
work  described  above  and  pay  EPA 
either  50%  of  the  net  proceeds  of  the 
sale  or  lease  after  the  Qty  deducts  any 
taxes  on  the  property  owed  to  the  Qty 
and  its  transaction  costs  or  the  total 
amount  of  EPA's  documented  costs, 
whichever  is  less.  EPA  believes  this 
setUement  is  fair  and  in  the  public 
interest. 

EPA  will  consider  any  comments 
received  during  the  comment  period 
and  may  withdraw  or  withhold  consent 
to  the  proposed  settlement  if  comments 
disclose  facts  or  consideration  that 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  with  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel.  290  Broadway.  17th  Floor, 
New  'York.  New  York  10007-1866. 
Telephone:  (212)  637-3111. 

Ptusuant  to  EPA  guidance,  the 
Agreement  may  not  be  issued  without 
the  concurrence  of  the  Assistant 
Attorney  General  for  Environment  and 
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Natural  Resources  of  the  U.S. 
Department  of  Justice.  "The  Assistant 
Attorney  General  has  approved  the 
proposed  Agreement  in  writing. 
DATES:  Comments  must  be  provided  by 
January  14.  2000. 

ADDRESSES:  Comments  should  be  sent  to 
the  U.S.  Environmental  Protection 
Agency,  Office  of  Regional  Counsel.  290 
Broadway,  17tii  Floor,  New  York,  NY 
10007-1866  and  should  refer  to:  the 
Mechanic  Street  Realty  Corporation 
Superfund  Site,  U.S.  EPA  Docket  No.  II- 
CERCLA-02-99-2024. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel.  290 
Broadway.  17th  Floor.  New  York,  New 
York  10007-1866.  Telephone:  (212) 
637-3111. 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  proposed  administrative  settlement 
may  be  obtained  in  person  or  by  mail 
fix>m  Joseph  Cosentino.  U.S. 
Environmental  Protection  Agency.  2890 
Woodbridge  Avenue.  Edison.  New 
Jersey  08837-3679.  (732)  906-6983. 

Dated:  September  .10.  1999 
Jeaniie  M.  Fox, 

Begional  Administrator.  Region  2. 
(FR  Doc.  99-32518  Filed  12-14-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6S09-7] 

Proposed  Settlement  Under  Section 
122  (hXI)  of  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportimity  for  public  comment — 

Hercules  Incorporated  Superfund  Site. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  enter  into  an 
administrative  setUement  to  resolve 
certain  claims  under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980.  as  amended 
(CERCLA).  Notice  is  being  published  to 
inform  the  public  of  the  proposed 
settlement  and  of  the  opportunity  to 
comment.  This  settlement  concerns  the 
Hercules  Incorporated  Superfund  Site  in 
Gibbstown.  New  Jeraey  and  is  intended 
to  resolve  two  parties'  liability  for 
response  costs  incurred  by  EPA. 
DATES:  Comments  must  be  provided  by 
January  14.  2000. 


ADDRESSES:  Comments  should  be 
addressed  to  the  United  Slates 
Environmental  Protection  Agency. 
Office  Regional  Counsel.  290  Broadway. 
17th  Floor.  New  York.  N.Y.  10007.  and 
should  refer  to:  In  the  Matter  of  the 
HerciUes  Incorporated  Superfund  Site: 
Hercules  Incorporated  Administrative 
Settlement,  under  section  122(h)(1)  of 
CERCLA.  U.S.  EPA  Index  No.  II- 
CERCLA-02-99-2029. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel.  290 
Broadway.  17th  Floor.  New  York.  N.Y. 
10007;  Attention:  Kedari  Reddy.  Esq. 
(212)  637-3106. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  122  (i)  of 
CERCLA.  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Hercules  Incorporated 
Superfund  Site  located  in  Gibbstovra. 
New  Jersey.  Section  122(h)(1)  of 
CERCLA  provides  EPA  with  authority  to 
settle  certain  claims  for  response  costs 
incurred  by  the  United  Slates  when  the 
settlement  has  received  the  approval  of 
the  Attorney  General  of  the  United 
States  of  America.  The  two  settling 
parties  will  pay  a  total  of  $435,000  to 
reimburse  EPA  for  response  costs 
incurred  at  the  Hercules  Incorporated 
Superfund  Site. 

Dated:  Seplember  29,  1999. 
William  J.  Muszynki. 
.Acting  Regional  .administrator.  Region  2. 
IFK  Doc  99-32517  Filed  12-14-99;  8:45  ami 
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ENVIRONMENTAL  PROTECnON 
AGENCY 

[PB-402404-MO:  FRL-638S-3] 

Lead-Based  Paint  Activities  In  Target 
Housing  and  Chlld-Occupled  Facilities; 
State  of  Missouri's  Authorization 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTHM:  Notice. 

SUMMARY:  On  September  1, 1999,  the 
State  of  Missouri  submitted  an 
application  for  EPA  approval  to 
administer  and  enforce  training  and 
certification  requirements,  training 
program  accreditation  requirements, 
and  work  practice  standards  for  lead- 
based  paint  activities  in  target  housing 
and  child-occupied  facilities  under 
section  402  of  the  Toxic  Substances 
Control  Act  (TSCA).  This  notice 
announces  the  receipt  of  the  State  of 
Missouri's  application,  provides  a  45- 
day  public  comment  period,  and 


provides  an  opportimity  to  request  a 
public  hearing  on  the  application. 
Missouri  has  provided  self-certification 
of  a  lead  program  meeting  the 
requirements  for  approval  under  section 
404  of  TSCA.  Therefore,  pursuant  to 
section  404  of  TSCA.  the  State  program 
is  deemed  authorized  as  of  the  date  of 
submission.  If  EPA  subsequentiy  finds 
that  the  program  does  not  meet  all  the 
requirements  for  approval  of  a  State 
program,  EPA  will  work  with  the  State 
to  correct  any  deficiencies  in  order  to 
approve  the  program.  If  the  deficiencies 
are  not  corrected,  a  notice  of 
disapproval  will  be  issued  in  the 
Federal  Register  and  a  Federal  program 
will  be  implemented  in  the  State. 
DATES:  Comments,  identified  by  docket 
control  number  PB-402404-MO  ,  must 
be  received  on  or  before  January  31 . 
2000.  In  addition,  a  public  hearing 
request  may  be  submitted  on  or  before 
January  31.  2000. 

ADDRESSES:  Comments  and  the  public 
hearing  request  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION  ' 
To  ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  PB-402404-MO  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mazzie  Talley.  Lead  Coordinator, 
Radiation.  Asbestos,  Lead  and  Indoor 
Programs  Branch,  Air,  RCRA  and  Toxics 
Division.  Environmental  Protection 
Agency.  901  North  5th  St..  Kansas  City. 
KS  66101:  telephone  number  (913) 
551-7518:  e-mail  address: 
lalley.ma2zie@epa.gov. 
SUPPlfMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  This  action  may.  however,  be 
of  interest  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
the  State  of  Missouri.  Since  other 
entities  may  also  be  interested,  die 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Con  I  Get  Additional 
Information,  Including  Copies  of  this 
Dtxument  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
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might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http;// 
www.epa.gov/fedrg9tr/. 

C.  How  and  to  Whom  Do  I  Submit 
Comments  and  Hearing  Requests? 

You  may  submit  comments  and 
hearing  requests  through  the  mail,  in 
person,  or  electronically  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PB— i02404-Md  in  the  subject  line  on 
the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments 
and  hearing  requests  to:  Mazzie  Talley, 
Lead  Coordinator.  Radiation.  Asbestos. 
Lead  and  Indoor  Programs  Branch.  Air, 
RCRA  and  Toxics  Division. 
Environmental  Protection  Agency.  901 
North  5th  St..  Kansas  City.  KS  66101. 

2.  In  person  or  by  courier.  Deliver 
your  comments  and  hearing  requests  to: 
Radiation.  Asbestos,  Lead  and  Indoor 
Programs  Branch,  Air,  RCRA  and  Toxics 
Division.  Region  Vn.  Environmental 
Protection  Agency,  901  North  5th  St.. 
Kansas  City,  KS  66101.  The  regional 
office  is  open  from  8  a.m.  to  5  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
regional  office  is  (913)  551-7020. 

3.  Electronically.  You  may  submit 
your  comments  and  hearing  requests 
electronically  by  e-mail  to: 

talley. mazzie^epa. gov"  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  and  hearing 
requests  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Ail  comments  and 
hearing  requests  in  electronic  form  must 
be  identified  by  docket  control  number 
PB-t02404-MO.  Electronic  comments 
and  hearing  requests  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 


Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identffied 
under  'FOR  FURTHER  INFORMATION 
CONTACT." 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  State  of  Missouri  has  provided  a 
self-certification  letter  stating  that  its 
lead-based  paint  training  and 
certification  program  meets  the 
requirements  for  authorization  of  a  State 
program  under  section  404  of  TSCA  and 
has  requested  approval  of  the  Missouri 
lead-based  paint  training  and 
certification  program.  Therefore, 
pursuant  to  section  404  of  TSCA,  the 
program  is  deemed  authorized  as  of  the 
date  of  submission  (i.e.,  September  1, 
1999).  If  EPA  subsequently  finds  that 
the  program  does  not  meet  all  the 
requirements  for  approval  of  a  State 
program,  EPA  will  work  with  the  State 
to  correct  any  deficiencies  in  order  to 
approve  the  program.  If  the  deficiencies 
are  not  corrected,  a  notice  of 
disapproval  will  be  issued  in  the 
Federal  Register  and  a  Federal  program 
vnll  be  implemented  in  the  State. 

Pursuant  to  section  404(b)  of  TSCA 
(15  U.S.C.  2684(b)).  EPA  provides  notice 
and  an  opporttmity  for  a  public  hearing 
on  a  State  or  Tribal  program  application 
before  approving  the  application. 
Therefore,  by  this  notice  EPA  is 
soliciting  public  comment  on  whether 
the  State  of  Missouri's  application  meets 
the  requirements  for  EPA  approval.  This 
notice  also  provides  an  opportunity  to 
request  a  public  hearing  on  the 
application.  If  a  hearing  is  requested 
and  granted,  EPA  will  issue  a  Federal 
Register  notice  announcing  the  date, 
time,  and  place  of  the  hearing.  EPA's 
final  decision  on  the  application  will  be 
published  in  the  Federal  Register. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 


of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  TV 
(15  U.S.C.  2681-2692).  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  public  and 
commercial  buildings,  bridges,  and 
other  structures.  Those  regulations  are 
to  ansiue  that  individuals  engaged  in 
such  activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
documented  work  practice  standards. 
Under  section  404  of  TSCA.  a  State  may 
seek  authorization  from  EPA  to 
administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

On  August  29.  1996,  (61  FR  45777) 
(FRI^5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
hcilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745.  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  Pursuant  to  section 
404(h)  of  TSCA.  EPA  is  to  estabUsh  the 
Federal  program  in  any  State  or  Tribal 
Nation  without  its  own  authorized 
program  in  place  by  August  31.  1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA,  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745.  subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval,  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed 
authorized.  This  authorization  becomes 
ineffective,  however,  if  EPA  disapproves 
the  application  or  withdraws  the 
program  authorization. 
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ni.  state  Program  Description 
Summary 

The  following  stmimary  of  the  State  of 
Missouri's  proposed  program  has  been 
provided  by  the  applicant. 

The  Missouri  Department  of  Health, 
Office  of  Lead  Licensing  and 
Accreditation  (OLLA)  licenses  lead 
professions,  accredits  the  required 
training  programs  and  enforces  the  work 
practice  standards  for  conducting  lead- 
bearing  substance  activities.  The  OLLA 
operates  under  the  authority  of  Revised 
Statutes  of  Missouri  (1998)  701.300  to 
701.338.  Together,  these  functions  fulfill 
the  requirements  for  an  EPA  approved 
State  program  and  ensure  the  quality  of 
lead  abatement  and  assessment 
conducted  in  Missouri. 

The  OLLA  licenses  and  accredits 
training  programs  for  the  following  lead 
occupations:  Lead  inspectors,  risk 
assessors,  lead  niatement  workers,  lead 
abatement  supervisors,  project 
designers,  and  lead  abatement 
contractors.  For  each  occupation,  an 
applicant  for  licensure  must  meet  or 
exceed  education  and  experience 
requirements,  successfully  complete  an 
appropriate  training  program,  and  score 
at  least  70%  on  the  State  licensing 
examination  for  lead  inspectors,  risks 
assessors,  and  lead  abatement 
supervisors,  all  pursuant  to  regulation. 
An  applicant  for  a  lead  abatement 
contractor  has  no'^xperience  and 
education  requirements.  The  licensed 
lead  abatement  contractor's  application 
includes  a  certification  that  it  will  only 
hire  licensed  individuals  to  conduct 
lead-bearing  substance  activities  and 
that  it  will  follow  the  work  practice 
standards. 

Licensed  lead  professionals  must 
comply  with  Missouri  Work  Practice 
Standards  when  conducting  lead- 
bearing  substance  activities  on  target 
housing  or  child-occupied  facilities. 
These  work  practice  standards  ensure 
that  lead-bearing  substance  activities  are 
conducted  reliably,  effectively,  and 
safely.  The  OLLA  has  the  authority  to 
take  administrative  or  civil  actions  or 
seek  criminal  actions  against  an  entity 
that  violates  the  work  practice  standards 
or  fails  to  comply  with  any  part  of  the 
licensure  regulations. 

The  OLLA  currently  has  three  full- 
time  professional  administrators:  Health 
Program  Representative  III  (Director), 
Health  Program  Representative  I,  and 
Environmental  Specialist  II.  The  Office 
also  has  one  full-time  Clerk  Typist  n. 

IV.  Federal  Overfiliiig 

Section  404(b)  of  TSCA  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 


requirement  of  an  approved  State  or 
Tribal  program.  Therefore.  EPA  reserves 
the  right  to  exercise  its  enforcement 
authorit>'  under  TSCA  against  a 
violation  of,  or  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  certain  actions  may  take 
effect,  the  agency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  use.  804(2). 

ListofSubiects 

Environmental  protection,  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  18.  1M9 

William  Rice, 

Acting  Administrator.  Region  VU. 

[FR  Doc.  99-32417  Filed  12-14-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00633;  FRL-6395-8] 

Proposed  Test  Guidelines:  Notice  of 
Availability  and  Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  EPA  has  established  a  unified  - 
library  for  test  guidelines  issued  by  the 
Office  of  Prevention.  Pesticides  and 
Toxic  Substances  (OPPTS)  for  use  in 
testing  chemical  substances  to  develop 
data  for  submiission  to  EPA  under  the 
Toxic  Substances  Control  Act  (TSCA). 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  or  the  Federal  Insecticide. 
Fimgicide,  and  Rodenticide  Act 
(FIFRA).  These  test  guidelines  represent 
an  Agency  effort  that  began  in  1991  to 
harmonize  the  test  guidelines  within 
OPPTS.  as  well  as  to  harmonize  the 


OPPTS  test  guidelines  with  those  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  The  process 
for  developing  and  amending  these  test 
guidelines  includes  public  participation 
and  the  extensive  involvement  of  the 
scientific  community,  including  peer 
re\'iew  by  the  Scientific  Advisory  Panel 
(SAP)  and  the  Scientific  Advisory  Board 
(SAB)  and  other  expert  scientific 
organizations.  With  this  notice.  EPA  is 
announcing  the  availability  of  the 
proposed  tests  for  the  Series  810- 
Product  Performance  Testing  Guidelines 
UUed  "OPPTS  810.3700  Insect 
Repellents  For  Human  Skin  and 
Outdoor  Premises"  and  a  Pesticide 
Registration  (PR)  Notice  titled  "Insect 
Repellants:  Labeling.  Data  Citations,  and 
Testing  Criteria"  explaining  specific 
areas  of  the  guideline  and  recommended 
label  language. 

DATES:  Comments,  identified  by  docitet 
control  number  OPP-00633.  must  be 
received  bv  EPA  on  or  before  January 
14,2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III  of  the 
"SUPPLEMENTARY  INFORMATION.  ' 
To  ensure  proper  receipt  by  EPA.  it  is 
.  imperative  that  you  identify  docket 
control  number  OPP-00633  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT;  For 
general  information  contact: 

Toxic  Substances  Control  Act  (TSCA) 
information  contact:  TSCA  Hotline  at 
TAlS/7408.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460:  telephone  number:  1202) 
554-1404:  fax  number:  (202)  554-5603: 
e-mail  address:  TSCA-Hotline®epa  gov 

Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  information 
contact:  Communications  Services 
Branch  (7506C),  Field  and  External 
Affairs  Division,  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460:  telephone  number:  (703) 
305-5017:  fax  number:  (7031  305-5558. 

For  technical  information  contact: 
Robyn  Rose.  Office  of  Pesticide 
Programs,  Biopesticides  and  Pollution 
Prevention  Division  (7511C). 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460: 
telephone  number  (703)  308-9581;  e- 
mail  address:  rose.robyndepa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
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of  particular  interest  to  those  persons 
who  are  or  may  be  required  to  conduct 
testing  of  chemical  substances  under  the 
Toxic  Substances  Control  Act  (TSCA). 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  the  Agency  has  not  attempted 
to  describe  all  the  specific  entities  that 
may  be  affected  by  this  action.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

II.  How  Can  I  Get  Additional 
Infbnnabon,  Including  Copies  of  this 
Docnioent  or  Other  Related  DociuDente? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Ldws  and  Regulations  '  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

You  may  also  obtain  copies  of  test 
guidelines  from  the  EPA  Internet  Home 
Page  by  selecting  "Researchers  and 
Scientists/Test  Methods  and 
Guidelines/OPPTS  Harmonized  Test 
Guidelines"  at  http://www.epa.gov/ 
epahome/ research. htm. 

B.  Fax  on  demand.  You  may  request 
a  faxed  copy  of  the  PR  Notice  titled 
"Insect  Repellants:  Labeling,  Data 
Citations,  and  Testing  Criteria"  by  using 
a  faxphone  to  call  (202)  401-0527  and 
selecting  item  6122.  You  may  also 
follow  the  automated  menu. 

C.  In  person.  The  Agency  has 
established  an  official  record  for  this 
proposed  guideline  under  docket 
control  number  OPP-00633.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 


and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  from 
8:30  am.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00633  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  your 
comments  electronically  by  e-mail  to: 
"opp-docket@epa.gov,"  or  mail  your 
computer  disk  \p  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  Wordperfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-00633.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  pari  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 


In  addition  to  one  complete  version  of 
the  conmient  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  ai 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
suppori  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  OPP-00633  in  the  subject  line 
on  the  first  page  of  your  response.  You 
may  also  provide  the  name,  date,  and 
Federal  Register  citation. 

IV.  What  Action  is  EPA  Taking? 

EPA  is  announcing  the  availability  of 
a  proposed  test  guideline  for  the  Series 
810  guidelines  titled  "OPPTS  810.3700 
Insect  Repellents  For  Human  Skin  and 
Outdoor  Premises  Product  Performance 
Testing  Guidelines"  and  a  PR  notice 
titled  "Insect  Repellants:  Labeling,  Data 
Citations,  and  Testing  Criteria" 
explaining  specific  areas  of  the 
guideline  and  recommended  label 
language 

V.  How  Were  these  Test  Guidelines 
Developed? 

A.  Product  Performance  Testing 
Guidelines  for  Insect  Repellents 

These  product  performance  testing 
guidelines  are  intended  to  update  EPA. 
Pesticide  Assessment  Guidelines. 
Subdivision  G:  OPP  guidelines  95-9 
Treatments  to  control  pests  of  humans 
and  pets  and  95-10  Mosquito,  black  fly, 
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non-biting  midge,  and  biting  midge. 
These  guidelines  are  concerned  with 
product  performance  testing  for 
evaluation  of  pesticides  used  to  repel 
biting  flies,  fleas,  chiggers  and  ticks 
from  human  skin  and  outdoor  premises. 
Commercial  pesticide  formulations  used 
to  repel  mosquitoes,  fleas,  chiggers  and 
ticks  bom  human  skin  include,  but  are 
not  limited  to,  liquid  or  pressurized 
spray  products,  impregnated  material  or 
articles  with  the  repellent,  lotions,  coils, 
candles,  or  vaporizing  mats. 

The  reconunendations  contained 
within  these  guidelines  address  the 
conduct  of  product  performance  testing 
of  insect  repellents.  Because  they  are 
guidelines,  mandatory  requirements  are 
not  imposed.  However,  they  do  reflect 
the  considered  judgment  of  the  Agency 
and  recognized  experts  as  to  what 
minimum  steps  are  necessary  to 
produce  reliable  data  on  product 
performance.  Accordingly,  EPA  advises 
that  any  deviations  bom  final  guidelines 
be  fully  explained  and  justified. 

B.  Pesticide  Regulation  Notice 

Inconsistencies  have  developed  in 
product  performance  testing  and 
labeling  of  insect  repellents.  In  order  to 
minimize  this  variance,  EPA  is 
developing  product  performance  testing 
guidelines  and  reconunended  label 
language.  The  label  language  proposed 
by  the  Agency  is  intended  to 
standardize  and  improve  the 
information  provided  to  the  consumer. 
EPA  intends  to  use  the  data  from  the 
guideline  studies  to  help  determine  the 
adequacy  of  the  labeling  of  insect 
repellent  products.  EPA  will  review 
label  statements  as  products  are  initially 
registered  as  well  as  for  previously 
registered  products. 

VI.  Specific  Areas  For  Comment 

Please  comment  on  all  aspects  of  the 
guidelines  and  PR  Notice.  The  Agency 
is  particularly  looking  for  comments  to 
the  following  questions: 

1  Do  you  agree  with  the  Agency's 
proposed  decision  to  recommend  that 
data  be  evaluated  based  upon  the  mean 
time  to  the  first  bite  or  a  95%  reduction 
in  bites  rather  than  relying  on  the  first 
confirmed  bite  test? 

2.  Is  the  Agency's  recommended 
biting  pressure  adequate  to  verify  the 
insect  is  being  repelled  by  the  pesticide? 

3.  Are  5  treated  test  subjects  for  a 
label  claim  of  4  hours  of  repellency  and 
10  treated  test  subjects  for  a  label  claim 
of  5  or  more  hours  of  repellency  enough 
test  subjects  for  statistically  credible 
results?  (For  more  information 
reference:  Rutledge.  L.C.,  and  R.K 
Gupta.  1999.  Variation  in  the  protection 
periods  of  repellents  on  individual 


human  subjects:  an  analytical  review.  J. 
Am.  Mosq.  Com.  Ass.  15(3)  348-355.) 

4.  Although  it  is  preferred,  the  Agency 
did  not  think  it  was  feasible  to  expect 
an  equal  number  of  male  and  female  tost 
subjects.  Do  you  agree? 

5.  Do  the  proposed  application  rates 
correlate  to  typical  consumer  use? 

6.  The  Agency  did  not  believe  it  was 
feasible  to  recommend  all  treated  test 
subjects  leave  an  untreated  limb 
exposed  to  bites.  Is  it  acceptable  to 
allow  one  untreated  test  subject?  Why  or 
why  not? 

7.  Is  a  50%  reduction  in  bites  an 
acceptable  level  of  efficacy  for  candles, 
coils,  and  vaporizing  mats?  Can  this  be 
justified  statistically? 

8.  The  Agency  acquired  several 
different  methods  to  test  repellency  of 
fleas  and  ticks.  Due  to  the  high 
incidence  of  Lyme  disease  in  the  U.S., 
EPA  did  not  recommend  field  tests  for 
deer  ticks.  Due  to  the  difficulty  to  find 
an  area  with  adequate  biting  pressure, 
the  Agency  did  not  recommend  field 
tests  for  fleas.  Will  the  proposed 
laboratory  tests  provide  adequate  data  to 
determine  deer  tick  and  flea  repellency? 

9.  Are  positive  and  negative  controls 
under  replicate  test  conditions  adequate 
to  provide  a  foimdation  against  which 
efficacy  can  be  assessed? 

Vn.  Are  there  Any  Applicable 
Voluntary  Consensus  Standards  that 
EPA  Should  Consider? 

This  notice  of  availability  does  not 
involve  a  proposed  regulatory  action 
that  would  require  the  Agency  to 
consider  voluntary  consensus  standards 
pursuant  to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
Section  12(d)  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  an  explanation  to 
Congress,  through  OMB,  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards  when  the  NTTAA  directs  the 
Agency  to  do  so. 

These  test  giudelines  represent  an 
Agency  effort  to  harmonize  the  test 
guidelines  within  OPPTS,  as  well  as  to 
harmonize  the  OPPTS  test  guidelines 
with  those  of  the  OECD.  The  process  for 
developing  and  amending  these  test 
guidelines,  which  began  in  1991, 


includes  public  participation  and  the 
extensive  involvement  of  the  scientific 
community,  including  peer  review  by 
the  SAP  and  the  SAB  and  other  expert 
scientific  organizations. 

In  the  future,  these  test  guidelines 
could  be  incorporated  into  regulator\- 
actions  taken  by  EPA  under  TSCA.  i.e.. 
with  regard  to  the  section  4  testing 
program.  Although  the  NTTAA 
requirements  do  not  specifically  apply 
to  the  issuance  of  these  particular  test 
guidelines  today.  EPA  invites  your 
comment  on  whether  or  not  there  are 
any  voluntary  consensus  standards  that 
should  be  considered  during  the 
development  of  the  final  test  guidelines 
or  any  future  regijatory  action  that  may 
be  taken  under  TSCA.  Future  regulatoiy 
actions  under  TSCA  section  4  may 
involve  notice  and  comment  rulemaking 
or  negotiated  voluntary  testing 
enforcement  consent  agreements/orders/ 
decrees.  Nevertheless,  the  Agency  is 
interested  in  whether  or  not  there  are 
any  volimtary  consensus  standards  that 
EPA  should  consider  either  as  part  of 
the  development  of  the  test  guidelines 
themselves  or  in  lieu  of  these  lest 
guidelines  when  the  Agency  develops 
any  future  regulatory  action  that 
incorporates  these  test  guidelines.  Any 
comments  provided  will  assist  the 
Agency  in  complying  with  the  NTTAA 
by  facilitating  the  Agency's 
identification  of  voluntary  consensus 
standards  that  should  be  addressed  in 
the  test  guideline  or  considered  during 
the  development  of  a  proposed 
regulatory  action  that  incorporates  any 
standards  included  in  the  final  test 
guidelines  Please  submit  your 
comments  as  directed  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMA'HON." 
List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Chemical 
testing.  Pesticides  and  pests.  Test 
guideline. 

Dated:  December  7,  1999, 
Marcia  E.  Mulkey. 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc  99-32.385  Filed  12-14-99;  8:45  am) 
BUJNO  COOE  aSW^O-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

Det;«ml)er  6,  1999 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
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of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agencj'  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currenUy  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0894. 

Expiration  Date:  03/31/2000. 

Title:  Certification  Letter  Account  for 
Receipt  of  Federal  Support — CC  Docket 
Nos.  96-45  and  96-262. 

FormJVo..N/A. 

Respondents:  State.  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  51 
respondents:  3  hours  per  response 
(avg):  153  total  annual  burden  hours  for 
all  coUectioDS. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Annually. 

Description:  States  that  desire  non- 
rural  incumbent  local  exchange  carriers 
(LECs)  and/or  eligible 
telecommunications  carriers  serving 
lines  in  the  service  area  of  a  non-rural 
incumbent  LEC  within  their  jurisdiction 
to  receive  support  pursuant  to  47  CFR 
sections  54.309  and/or  54.311  must  file 
an  annual  certification  with  the 
.administrator  and  the  Commission 
stating  that  all  federal  high-cost  support 
provided  to  such  carriers  within  thai 
state  will  be  used  only  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  the  support  is 
intended.  A  certification  may  be  filed  in 
the  form  of  a  letter  and  must  be  filed 
with  both  the  Office  of  Secretary  of  the 
Commission  and  with  the  Administrator 
on  or  before  the  deadlines  set  forth  in 
47  CFR  54.313(c)(lM3).  The  annual 
certification  must  identify  which 
carriers  in  the  State  are  eligible  to 
receive  federal  support  during  the 
applicable  12  month  period  and  must 
certify  that  those  carriers  will  only  use 
the  support  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  the  support  is 
intended.  A  state  may  file  a 
supplemental  certification  for  carriers 
not  subject  to  the  State's  aimual 
certification.  See  47  CFR  section  54.313. 
This  information  will  be  used  to  show 
that  federal  high-cost  support  is  Deing 
provided  to  the  carrier  to  assist  in 
keeping  rates  affordable  in  those 
subscribers'  area.  Further,  the  collection 
of  information  will  be  used  to  verify  that 


the  carries  have  accounted  for  its  receipt 
of  federal  support  in  its  rates  or 
otherwise  used  the  support  for  the 
"provision,  maintenance,  and  upgrading 
of  facilities  and  services  for  which  the 
support  is  intended"  in  accordance  with 
section  254(e).  Obligation  to  respond: 
required  to  obtain  or  retain  benefits. 

OMB  Control  No.:  3060-0233. 

Expiration  Date:  05/31/2000. 

Title:  Separations — Part  36, 

Form  No.  ;N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1500 
respondents:  104.75  hours  per  response 
(avg.):  157,125  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion: 
quarterly:  aimually:  third  party 
disclosures. 

Description:  Telephone  companies  are 
required  to  identify  investment, 
expenses  and  revenues  attributable  to 
intrastate  and  interstate  operations 
pursuant  to  a  court  decision.  These 
procedures  are  found  in  47  CFR  Part  36. 
In  the  Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996,  Congress  codified  the 
Conmiission's  historical  policy  of 
promoting  universal  service  to  ensure 
that  consumers  in  all  regions  of  the 
nation  have  access  to 
telecommunications  service.  In  47  USC 
section  254.  Congress  instructed  the 
Commission  to  establish  specific, 
predictable,  and  sufficient  mechanisms 
to  preserve  and  advance  universal 
service.  47  CFR  Sections  36.601-36.741 
contain  the  following  procedures  and 
collections  for  the  Universal  Service 
Fund  Program,  a.  47  CFR  Sections 
36.611  and  36.612 — In  order  to  allow 
determination  of  the  study  areas  that  are 
entitled  to  an  expense  adjustment,  and 
the  wire  centers  that  are  entitled  to 
support  pursuant  lo  47  CFR  Part  54. 
each  incumbent  local  exchange  carrier 
must  provide  the  National  Exchange 
Carrier  Association  (NECA)  with  the 
information  required  by  47  CFR  section 
36.611  for  each  of  its  study  areas,  with 
the  e.xception  of  the  information  listed 
in  subsection  (h).  which  mus-t  be 
provided  for  each  study  area  and,  if 
applicable,  for  each  wire  center  as  that 
term  is  defined  in  47  CFR  Part  54.  This 
information  is  to  be  filed  with  NECA  by 
July  31st  of  each  year,  and  must  be 
updated  pursuant  lo  47  CFR  section 
36.612.  The  information  filed  on  July 
31st  of  each  year  will  be  used  in  the 
jurisdictional  allocations  underlying  the 
cost  support  data  for  the  access  charge 
tariffs  to  be  filed  the  following  October. 


(No.  of  respondents:  1431:  hours  per 
respon8e:.^2  total  annual  burden: 
125,928),  b.  47  CFR  sections  36.701- 
36.741 — State  or  local  carriers  muiit 
submit  copies  of  Iheir  lifeline  plans  to 
demonstrate  that  their  plans  meet 
certain  minimum  feder^  guidelines  to 
qualify  for  federal  assistance.  47  CFR 
section  36.721  requires  state  or  local 
telephone  companies  who  want  to 
participate  in  the  "Link-Up  America" 
Program  to  file  data  with  the 
Commission  demonstrating  eligibility 
pursuant  to  the  criteria  contained  in  47 
CFR  section  36.721(a)(lH4).  (No.  of 
respondents:  50:  hours  per  response:  20 
hours:  total  annual  burden:  1000  hours), 
c.  47  CFR  section  36.731  requires  local 
telephone  companies  participating  in 
the  lifeline  programs  to  file  information 
with  NECA  for  each  of  their  study  areas, 
on  a  yearly  basis,  on  June  30th. 
Information  to  be  filed  with  NECA 
includes:  estimate  of  the  number  of 
eligible  households  which  will  receive 
assistance  under  both  parts  of  the  "Unk- 
Up  America"  programs:  estimate  of  the 
average  discount  on  service 
commencement  to  be  provided  to  each 
subscriber,  and  estimate  of  the  average 
deferred  interest  cost  for  each 
subscriber.  Carriers  must  submit  the 
foregoing  information  to  the 
Commission,  as  well  as  to  NECA  for 
those  study  areas  in  which  the 
additional  interstate  expense  allocation 
is  to  be  in  effect  for  less  than  a  full 
calendar  year.  See  also  47  CFR  section 
36.741.  (No.  of  respondents:  1500:  hours 
per  response:  20  hours:  total  aimual 
burden:  30.000  hours),  d.  In  a  NPRM 
issued  in  CC  Docket  No.  80-266. 
released  10/7/97.  the  Commission 
sought  conunent  on  a  proposed  rule 
allowing  incumbent  LECs  to  separate 
joint  and  conmion  costs  on  an 
individual  basis  should  be  contingent 
upon  an  ILECs  showing  that 
competition  exists  in  the  local  markets 
for  which  they  seek  relaxed  separations 
rules,  (No.  of  respondents:  100:  hours 
per  response:  2  hours:  total  annual 
burden:  200  hours).  The  requirements 
contained  herein  are  necessary  to 
implement  the  congressional  mandate 
for  universal  service.  The  reporting 
requirements  are  necessary  to  verify  that 
non-rural  local  exchange  carriers  are 
eligible  to  receive  universal  service 
support.  Information  filed  with  NECA 
pursuant  to  section  36.611  is  used  in  the 
jurisdictional  allocations  underlying  the 
cost  support  data  for  the  access  charge 
tariffs  every  April.  Without  this 
information,  NECA  would  not  be  able  to 
prepare  and  file  the  necessary  tariffs. 
Information  submitted  to  the 
Commission  pursuant  to  Section  36.721 


is  required  to  maintain  the  integrity  of 
the  Federal  Lifeline  Assistance 
programs.  Certification  is  necessary  to 
ensure  that  the  targeted  group  is  the 
beneficiary  of  the  program.  The 
authorities  for  imposing  the  collections 
of  information  are  found  at:  47  USC 
Sections  151. 154(i)  and  (j).  221(c)  and 
410(c).  Obligation  to  respond: 
Mandatory. 
OMB  Control  No.:  3060-0774. 
Expiration  Date:  05/31/2000. 
Title:  Federal-Stale  Joint  Board  on 
Universal  Service— CC  Docket  No.  96- 
45.  47  CFR  Part  54. 
Form  No:  W  A. 

Respondents:  Business  or  other  for- 
profit:  State.  Local  or  Tribal 
govenunent. 

Estimated  Annual  Burden:  5.565.451 
respondents:  .32  hours  per  response 
(avg):  1.787.278  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion: 
quarterly:  annually:  recordkeeping. 

Description:  In  the  Ninth  Report  and 
Order  and  Eighteenth  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
45.  released  November  2,  1999,  the 
Commission  modified  47  CFR  Part  54  by 
adopting  several  amendments  to  the 
current  data  reporting  requirements  to 
ensure  that  cost  and  loop  coiml  data 
submitted  by  non-rural  carriers  under 
47  CFR  Part  36  conforms  with  loop 
count  data  submitted  under  Part  54  for 
forwarding  looking  support.  The 
amended  sections  containing 
information  collections  are  as  follows,  a. 
47  CFR  Section  54.307— In  order  to 
receive  support,  a  competitive  eligible 
telecommunications  carrier  must  report 
to  the  Administrator  on  July  31  of  each 
year  the  number  of  working  loops  it 
serves  in  a  service  area  as  of  December 
31  of  the  preceding  year,  subject  to 
updates  specified  in  47  CFR  54.307(c). 
For  a  competitive  eligible 
telecommunications  carrier  service 
loops  in  the  ser\'ice  area  of  a  rural 
telephone  company,  the  carrier  must 
report  the  number  of  working  loops  it 
serves  in  the  service  area.  For  a 
competitive  eligible 
telecommunications  carrier  serving 
loops  in  the  ser\'ice  area  of  a  non-rural 
telephone  company,  the  carrier  must 
report  the  number  of  working  loops  it 
serves  in  the  service  area  and  the 
number  of  working  loops  it  serves  in 
each  wire  center  in  the  service  area.  A 
competitive  eligible 
teleconununications  carrier  serving 
loops  in  the  service  area  of  a  non-rural 
carrier  telephone  company,  the  carrier 
must  update  the  information  submitted 
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to  the  Administrator  pursuant  to  47  CFR 
54.307(c)(l)-(3).  Because  die  interim 
hold-harmless  provision  provides 
support  ba-sed  on  the  existing  47  CFR 
Part  36  support  mechanism,  which 
relies  on  book  costs,  non-rural 
incumbent  LECs  will  be  required  to  file 
cost  data,  in  addition  to  loop-counl  data, 
in  order  lo  receive  interim  hold- 
harmless  support.  (No.  of  respondents: 
1300:  4.1  hours  per  response:  total 
annual  burden:  5400  hours).  47  CFR 
Section  54.309— Any  stale  may  file  a 
petition  for  a  waiver  to  ask  the 
Commission  to  distribute  support 
calculated  to  a  geographic  area  different 
than  the  wire  center.  Such  petition  must 
contain  a  description  of  the  particular 
geographic  level  lo  which  the  slate 
desires  support  lo  be  distributed,  and  an 
explanation  of  how  waiver  will  fiuther 
the  preservation  and  advancement  of 
universal  ser\'ice  within  the  state.  (No. 
of  respondents:  51:  hours  per  response: 
4  hours:  total  aimual  burden:  204 
hours),  c.  47  CFR  Section  54. 311— A 
stale  may  file  a  petition  for  a  waiver 
asking  the  Commission  lo  distribute 
interim  hold-harmless  support  to  a 
geographic  area  different  than  the  wire 
center.  Such  petition  must  contain  a 
description  of  the  particular  geographic 
level  to  which  the  State  desires  interim 
hold-harmless  support  lo  be  distributed, 
and  an  explanation  of  how  waiver  vrill 
further  the  preservation  and 
advancement  of  universal  service  within 
the  state.  (No.  of  respondents:  51:  hours 
per  response:  4;  total  annual  burden: 
204  hours).  The  information  will  be 
used  to  show  that  federal  high-cost 
support  is  being  provided  to  the  cairier 
lo  assist  in  keeping  rales  affordable  in 
those  subscribers'  area.  Further,  the 
collection  of  information  will  be  used  lo 
verif)'  that  the  carriers  have  accounted 
for  its  receipt  of  federal  support  in  its 
rates  or  otherwise  used  the  support  for 
the  "provision,  maintenance,  and 
upgrading  of  facilities  and  services  for 
which  the  support  is  intended"  in 
accordance  with  47  USC  Section  254(e). 
Obligation  lo  respond:  Mandatory. 
OMB  Control  No.:  3060-0874. 
Expiration  Date: 

Title:  Consumer  Complaint  Forms. 
Form  No.:  FCC  Forms  475  and  476. 
Respondents:  Individuals  or 
households:  Business  or  other  for-profit 
Not-for-profit  institutions:  Federal 
Government. 

Estimated  Annual  Burden:  80.000 
respondents:  .50  hours  per  response 
(avg):  40,000  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 
Frequency  of  Response:  On  occasion. 


Description:  IhirsuanI  to  47  USC  ' 
Section  208  and  47  CFR  Sections  1.711 
and  1.716.  consumers  may  file 
complaints  against  common  carriers 
with  the  Commission.  Section  208(a} 
authorizes  complaints  by  any  person 
complaining  of  an\lhing  done  or 
omitted  lo  be  done  by  any  common 
carrier"  subject  to  the  provisions  of  the 
Act.  Section  208(a)  specificallv  stales 
that  "it  shall  be  the  duty  of  the 
Commission  lo  investigate  the  matters 
complained  of  in  such  manner  and  by 
such  means  as  it  shall  deem  proper." 
Once  an  informal  complaint  is 
determined  lo  involve  a  dispute  within 
the  Commission's  jurisdiction,  it  is 
forwarded  to  the  carrier(s)  involved.  The 
data  provided  by  cormumers  not  only 
assists  the  carriers  lo  adequately  address 
consumers'  issues,  but  also  provides  the 
commission  vdth  baseline  data  required 
lo  monitor  and  assess  the  practices  of 
common  carriers.  This  assessment 
facilitates  enforcement  of  the 
Communications  Act  and  Commission 
rules;  and  helps  to  identify  where 
rulemakings  are  required  to  further 
protect  the  interests  of  consumers.  The 
Complaint  Form,  FIX  Form  475.  vrill 
provide  consumers  a  concise  structured 
approach  to  communicate  critical 
information  required  by  the 
Commission  lo  facilitate  complaint 
resolution  and  enhance  the  collection  of 
data  related  lo  unjust  and  unreasonable 
practices  of  common  carriers.  (No.  of 
respondents:  40.000:  hours  per 
response:  .50  hours:  total  annual 
burden:  40.000.  The  Give  Us  the  Scoop 
form.  FCC  Form  476.  will  provide 
consumers  a  concise  structured 
approach  to  communicate  information 
required  by  the  Commission  lo  monitor 
the  practices  of  common  carriers.  In 
many  instances,  consumers  who  have 
experienced  problems  with  carriers  are 
able  lo  resolve  their  problem  directly 
Hfith  the  carriers  As  a  result,  thev  do 
not  understand  that  there  is  still  a  need 
to  report  the  incident  lo  the  regulating 
agency  or  agencies.  In  such  cases,  the 
Commission  has  lost  access  to  critical 
data  that  can  be  used  lo  identify 
unlawful  or  unethical  carrier  practices. 
To  address  specific  issues  before  Ihey 
become  a  significant  problem,  the 
Commission  has  to  collect  data  thai 
leads  lo  proactive  enforcement  and 
rulemaking.  (No.  of  respondents:  40.000: 
hours  per  response:  .50  hours:  total 
annual  burden:  40.000  hours). 
Consumers  can  currenUy  use  FCC 
Forms  475  and  476  via  the  Internet 
(www.fcc.gov)  or  through  the  FCC's  loU- 
ftee  number  to  file  a  complaint  or 
provide  information.  However,  since  a 
large  number  of  consumers  may  nol 
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have  access  to  the  Internet  or  be  able  to 
call  the  toll-free  number  during  the 
workday,  a  consumer  form  has  been 
developed  which  can  be  mailed  or  faxed 
to  consumers  upon  request.  The 
information  will  be  used  by 
Commission  staff  to  assist  in  the 
resolution  of  complaints  and  as  a  part  of 
the  investigation  work  done  by  Federal 
and  state  law  enforcement  agencies  to 
monitor  carrier  practices.  The  data 
ultimately  becomes  the  foundation  for 
enforcement  actions.  (Obligation  to 
respond:  Voluntary}. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  O.C.  20554. 
Federal  Comniunications  Commission. 
Magalie  Roman  Salas, 
Secrvtarv 

IFR  Doc.  99-32408  Filed  12-14-99:  6:45  ami 
BiuiNO  cooc  tm-m-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(DA  99-2733] 

NGSO  FSS  Results  From  the 
Conference  Preparatory  Meeting  on 
Technical,  Operational  and  Regulatory/ 
Procedural  Matters 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  seek 
comments  on  Non-geostationary 
Satellite'Orbit  (NGSO),  Geostationary 
Satellite  Orbit  (GSO).  Fixed  Satellite 
Service  (FSS)  results  from  the 
Conference  Preparatory  Meeting  (CPM) 
on  Technical,  Operational  and 
Regulatory/Procedural  Matters  to  be 
considered  by  the  2000  World 
Radiocommunication  Conference.  These 
spectrum  sharing  issues  are  currenUy 
being  addressed  in  ET  Docket  98-206. 
To  ensure  that  our  decisions  in  the 
docket  are  based  on  a  comprehensive 
technical  record,  we  are  seeking 
additional  comments  pertaining  to  any 
relevant  issues  identified  in  Chapter  3  of 
the  CPM  Report. 

DATES:  Comments  are  due  December  20, 
1999. 

FOR  FURTHER  INFORMATIOM  CONTACT:  Tom 
Derenge  (202)  418-2451,  email: 
tderenge@fcc.gov.  Office  of  Engineering 
and  Technology  or  Harry  Ng  (202)  418- 
0752,  email:  hng@fcc.gov.  International 
Bureau. 


SUPPLEMENTARY  INFORMATION:  This  is  the 
text  of  the  Commission's  Public  Notice, 
DA  99-2733,  released  December  6, 
1999.  This  document  is  available  for 
inspection  and  cop\'ing  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257. 
445  12th  Street,  SW,  Washington,  DC, 
and  is  available  on  the  FCC's  Internet 
site  at  www.fcc.gov/Bureaus/ 
Engineering — Technology /Public — 
Notices/ 1999/. 

This  document  may  also  be  purchased 
from  the  Commission's  duplication 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800.  1231  20th 
Street.  NW,  Washington,  DC  20036. 

Summary  of  Public  Notice 

1.  On  December  3.  1999.  Skybridge 
IXC  filed  ex  parte  comments  in  ET 
Docket  98-206  reflecting  the 
conclusions  reached  at  the  November 
19, 1999,  Conference  Preparatory 
Meeting  (CPM)  in  Geneva,  Switzerland 
pertaining  to  spectrum  sharing  between 
Non-geostationary  Satellite  Orbit 
(NGSO)  and  Geostationary  Satellite 
Orbit  (GSO)  Fixed  Satellite  Service 
(FSS)  operations.  Panamsat  Corporation 
also  filed  comments  on  the  CPM  Report 
on  December  6. 1999 

2.  These  NGSO/GSO  FSS  spectrum 
sharing  issues  are  also  currenUy  being 
addressed  in  ET  Docket  No.  98-206.  The 
CPM  Report  also  addresses  results 
concerning  spectrum  sharing  between 
NGSO  FSS  and  GSO  Broadcast  Satellite 
Services  (ESS),  another  issue  in  ET 
Docket  No.  98-206.  To  ensure  that  our 
decisions  in  the  docket  are  based  on  a 
comprehensive  technical  record,  the 
Office  of  Engineering  and  Technology 
and  the  International  Bureau  seek 
additional  comments  pertaining  to  any 
relevant  issues  identified  in  Chapter  3  of 
the  CPM  Report.  In  particular,  we  would 
like  commenters  to  address  the 
compromise  solutions  for  NGSO/GSO 
FSS  operations,  including  validation 
EPFD  limits:  additional  operational 
limits:  and  operational  limits  contained 
in  Sections  3.1.2.1.2 — Protection 
Criteria;  3.1.2.1.3 — Methodologies  used 
to  assess  the  adequacy  of  the  limits  to 
protect  GSO  FSS:  3. 1.2. 1.4— Results  of 
studies  relating  to  the  review/revision  of 
the  provisional  power  limits  appearing 
in  Section  n  of  Article  S22;  3.1.2.4.7— 
Operational  limits  to  the  EPFD  by  non- 
GSO  systems  in  certain  fiequency 
bands;  and  3.1.2.4.8— Additional  EPFD 
down  limits  to  protect  GSO  FSS  in  the 
bands  10.7-11.7  GHz  (tn  all  Regions), 
11.7-12.2  GHz  (Region  2),  12.2-12.5 
GHZ  (Region  3),  and  12.5-12.75  GHz 
(Regions  1  and  3),  as  well  as  all  relevant 
annexes  to  Chapter  3.  NGSO  FSS/GSO 
BSS  sharing  issues  are  addressed  in 


Section  3.1.3.  In  addition,  we  are 
submitting  the  entire  text  of  Chapter  3 
of  the  CPM  Report  in  this  docket. 

3.  For  ex  parte  purposes  this 
proceeding,  as  well  as  any  additional 
comments  filed,  continues  to  be  a 

"permit-but-disclose"  proceeding,  in 
accordance  with  §  1.1200(a)  of  the 
Commission's  rules,  and  is  subject  to 
the  requirements  under  S  1.1206(b)  of 
the  rules. 

4.  Pursuant  to  47  CFR,  S§  1415  and 
1.419,  interested  parties  are  invited  to 
file  comments  no  later  than  December 
20, 1999.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS).  See  Electronic 
Filing  of  Documents  in  Rulemaking 
Proceeding,  63  Fed.  Reg.  24121  (1998). 
Comments  filed  throu^  the  ECFS  can 
be  sent  as  an  electronic  file  via  Internet 
to  http://www.fcc.gov/e-file/ecfs.html. 
In  completing  the  transmittal  screen, 
parties  responding  should  include  their 
full  name,  mailing  address,  and  the 
appUcable  docket  number,  ET  Docket 
98-206. 

Federal  Communications  Commission. 

Shirley  S.  Suggs, 

C/iie/.  Publications  Branch. 

IFR  Doc.  99-32248  Filed  12-14-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Report  No.  2374 

Correction;  Petitions  for 
Reconsideration  and  Clarification  of 
Action  in  Rulemaking  Proceeding 

Decemtier  3.  1999 

Petitions  for  Reconsideration  and 
Qarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  tiiese 
docimients  are  available  for  viewing  and 
copying  in  Room  CY-A257, 445  12th 
Stiflet,  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS.  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  on  or  before  January  1 1 ,  2000. 
Replies  to  an  opposition  must  be  filed 
on  or  before  January  21,  2000. 
Generally,  the  time  for  filing 
oppositions  and  replies  are  established 
in  accordance  with  Section  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  based  on  the  Federal  Register 
publication  of  the  public  notice. 
However,  in  this  case  we  are  hereby 
indicating  in  this  public  notice  the 
established  deadlines  for  filing 
oppositions  and  repUes. 
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Subject:  Implementation  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-115), 

Telecommunications  Carrier's  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information. 

Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-98). 

Provision  of  Directory  Listing 
Information  Under  the 
Telecommunications  Act  of  1934,  As 
Amended  (CC  Docket  No.  99-273). 

Number  of  Petitions  Filed:  5. 

Subject:  Direct  Access  to  the 
INTELSAT  System  (IB  Docket  No.  9ft- 
192). 

Number  of  Petitions  Filed:  2. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

(FR  Doc.  99-32410  Filed  12-14-99;  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  a  Matter  To  Be  Withdrawn 
From  the  Agenda  for  Consideration  at 
an  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  matter  will  be  vnthdrawn 
from  the  "discussion  agenda"  for 
consideration  at  the  open  meeting  of  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Ck>rporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Tuesday.  December  14.  1999,  in  the 
Board  Room  on  the  sixth  floor  at  the 
FDIC  Building  located  at  550— 17th 
Street,  N.W.,  Washington,  D.C.: 

Memorandum  re:  Proposed  Amendment 
to  Statement  of  Policy  on 
Applications  for  Deposit  Insurance. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  December  13, 1999, 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secrvtary. 

(FRDoc.  99-32593  Filed  12-13-99:  12:29 
pml 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

DATE  AND  TIME:  Thursday.  December  16. 
1999  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

The  following  item  has  been  added  to 
the  agenda:  Application  of  26  U.S.C. 
§  9033(c)  and  11  CFR  §§  9033.5(b)  and 
9033.8(b)  in  tile  2000  Presidential 
Nominating  Process  (LRA  #574). 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris.  Press  Officer.  Telephone 
(202)  694-1220. 
Mary  W.  Dove. 
Acting  Secretary. 

IFR  Doc.  99-32634  Filed  12-13-99:  1:55  pm| 
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FEDERAL  MARITIME  COMMISSION 


Notice  of  Agreement(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission.  800  North  Capitol  Street. 
N.W..  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573. 
wiUiin  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  203-011681. 
Title:  Amazon  River  Discussion 

Agreement. 
Parties: 
Amazon  Line  Ltd. 
APL  Co.  PTE  Ltd. 
American  Transport  Line 
Mitsui  OSK  Lines  Ltd. 
P&O  Nedlloyd  B.V. 
Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  meet, 
discuss,  consult,  and  reach 
voluntary  and  non-binding 
consensus  regarding  rates,  charges, 
rules,  and  practices  in  the  trade 
between  ports  on  the  U.S.  AUanUc 
and  Gulf  coasts,  including  U.S. 
inland  points  via  those  ports,  and 
the  port  of  Belem.  Brazil,  and 
Amazon  River  ports,  including 
inland  points  served  through  those 
ports. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  December  10. 1999. 
Bryant  L.  VanBraUe, 
Secretory. 

IFR  Doc  99-32502  Filed  12-14-89:8:45  ami 
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FEDERAL  MARfTIME  COMMtSSION 

Ocean  Freight  Fonwarder  License 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  follovring 
freight  forwarder  ticenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulation*  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
effective  on  the  corresponding 
revocation  dales  shown  below: 
License  No.:  2271. 
Name:  Cargo  Express,  Inc. 
Address:  15836  Lee  Road,  P.O.  Box 

60352,  Houston,  TX  77205-0352. 
Date  Revoked:  November  1, 1999. 
Reason:  Siurendered  license 

voluntarily. 

License  No.:  4296. 

Name: )  &  L  Forwarding  Co.,  Inc. 

Address:  Two  Executive  Drive,  Suite 

720,  Fort  Lee,  NJ  07024. 
Date  Revoked:  October  31,  1999. 
Reason:  Surrendered  license 

voluntarily. 

License  No.:  2367. 

Name:  Kenney  Transport,  Inc. 

Address:  145-38  157th  Street,  Jamaica 

NY  11434. 
Date  Revoked:  April  16, 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  No.:  2176. 

Name:  Lido  International,  Inc. 

Address:  6352  N.W.  171sl  Street,  Miami. 

FL  33015. 
Dale  Revoked:  October  12. 1999. 
Reason:  Surrendered  ficense 

voluntarily. 

License  No.:  37. 

Name:  Simshine  Forwarders.  Inc. 

Address:  1510  Talleyrand  Avenue.  P.O. 

Box  88.  Jacksonwile,  FL  32201-0088. 
Date  Revoked:  November  8.  1999. 
Reason:  Surrendered  license 

voluntarily. 
T.A.  Zook. 

Deputy  Director.  Bureau  of  Tariffs, 
Certification  and  Ucensing. 
IFR  Doc.  99-32504  Filed  12-14.-99: 8:4S  ami 
BIUMGCODE  6T30-01-P 
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FEDERAL  MARrTIME  COMMISSION^ 

Ocean  Transportation  Intermediary 
LIcansa  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritiine  Conunission 
applications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  part  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Non-Vessel-Opewtjng  Common  Carrier 

Ocean  Transportation  Intermediary 

Applicants 

Red  Eagle  Shipping  Agencies  Pvt.  Ltd.. 
H-11, 1st  Floor,  Kalkaji.  New  Delhi 
110  019.  India,  Officer:  Ramgopal 
Ramachandran.  Director  (Qualifying 
Individual) 

Non-Vessel-Operating  Common  Carrier 

and  Ocean  Freight  Forwarder 

Transportation  Intermediary  Applicants 

Fescaigo  Corporation,  1145  W.  Walnut 
Street.  Compton.  CA  90220.  Officers: 
John  Se  Hwan  Park.  General  Manager, 
(Qualifying  Individual),  Sergio  Occelli 
De  La  Parra.  President 

International  Solutions,  Inc.,  1901  East 
Lambert  Road.  Suite  201,  La  Habra, 
CA  90631,  Joseph  M.  Zizi.  President, 
(Qualifying  Individual);  Michael  T. 
Fike,  Vice  President 

Cargo  Maritime.  Inc.  13816  Bora  Bora 
Way  »126-A.  Marina  Del  Rey.  CA 
90292.  Officers:  Josephine  P. 
Askgaard.  President:  Martin  Askgaaid, 
Vice  President 

Ocean  Freight  Forwarders — Ocean 

Transportation  Intermediary  Applicants 

Nordic  International  Services.  LLC, 
2110  Brown  Road.  Lakewood,  OH 
44107,  Officers:  Heiko  Wolfgang 
Luehis.  President.  Qualifying 
Individual):  Maic  Lehotsky,  Exec. 
Director 

Prudential  Residential  Services  d/b/a 
Prudential  Relocation.  3333 
Michelson  Drive.  Suite  1000,  Irvine. 
CA  92612,  Officer:  Michael  Cazalet, 
Director,  (Qualifvinglndividual) 

(ing  Dong  Wang.  2041  Euclid  Street,  #9, 
Santa  Monica,  CA  90405,  Sole 
Proprietor 
Dated:  December  10, 1999. 

Bryant  L.  VanBraklc 

Secretary. 

(FR  Doc.  99-32503  Filed  12-14-99:  8:45  >m| 
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FEDERAL  RESERVE  SYSTEM 

Change  IrrBank  Control  Notices; 
Acquisitions  o<  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817()))  and  § 
225,41  of  the  Board's  Regulation  Y  (12 
CFR  225,41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C,  lB17(j)(7)), 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  t>e  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writii:ig  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  28.  1999, 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D,  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

/,  William  E.  Durrett  and  Edward  C. 
loullian,  III  as  trustees  of  the  William  M. 
Cameron  Trust  B  and  Lynda  L.  Cameron 
Trust  B,  Oklahoma  City.  Oklahoma;  to 
acquire  voting  shares  of  First  Fidelity 
Bancorp,  Inc.,  Oklahoma  City, 
Oklahoma,  and  thereby  indiiecdy 
acquire  voting  shares  of  First  Fidelity 
Bank,  N,A.,  Oklahoma  City,  Oklahoma. 

2.  Leroy  Ernest  and  Phyliss  /  Denny. 
Maysviile,  Missouri;  Leslie  Ernest 
Denney.  Maysviile,  Missouri:  Stephen 
Leroy  Deimy,  Frederick.  Maryland; 
Cathy  Sue  Mistenheller,  Overland  Park, 
Kansas;  and  Carman  Jean  Weigand, 
Cameron,  Missouri;  to  acquire  voting 
shares  of  Fairport  Bancshares,  Inc., 
Fairport,  Missouri,  and  thereby 
indirectly  acquire  voting  shares  of  Bank 
of  Fairport,  Fairport  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  8. 1999. 
Robert  deV.  Frienoo. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-32256  Filed  12-14-99;  8:45  am) 
eauNQ  COOE  atio-ei-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t>y,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  use.  1841  et  seq] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 


assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  use.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  7. 
2000, 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  Glenwood  Bancorporation, 
Glenwood,  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  Frontier  Savings 
Bank  (in  organization).  Council  BluSs. 
Iowa. 

2.  Terre  Haute  Savings  MHC,  Inc.. 
Terre  Haute,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Terre 
Haute  Savings  Bank,  Terre  Haute, 
Indiana,  through  the  conversion  of  the 
savings  bank  from  the  mutual  to  the 
stock  form  of  organization, 

B.  Federal  Reserve  Bank  of 
Minneapolis  QoAnne  F,  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P,0,  Box  291,  Minneapolis, 
Minnesota  55480-0291:3 

1.  Otto  Bremer  Foundation  and 
Bremer  Financial  Corporation,  both  of 
St,  Paul,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of 
Northwest  Equity  Corp..  Amery, 
Wisconsin,  and  thereby  indirectly 
acquire  voting  shares  of  Northwest 
Savings  Bank,  Amery.  Wisconsin. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
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Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 
1.  Banque  Nationale  de  Paris.  Paris, 
France;  to  acquire  up  to  45  percent  of 
the  voting  shares  of  BancWest 
Corporation,  Honolulu,  Hawaii,  and 
thereby  indirectly  acquire  voting  shares 
of  Bank  of  the  West,  San  Francisco, 
California,  and  First  Hawaiian  Bank, 
Honolulu,  Hawaii. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  8.  1999. 
Robert  deV.  Friermn, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-32257  Filed  12-14-99;  8:49  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  7,  2000, 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  Goodwin,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

I,  Compass  Bancshares,  Inc., 
Birmingham,  Alabama;  to  acquire 
MegaBank  Financial  Corporation, 
Englewood,  Colorado,  and  thereby 
indirectly  acquire  MegaBank, 
Englewood,  Colorado,  a  federal  savings 
bank,  and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  § 


225,28(b)(4)(ii)  of  Regulation  Y,  and  in 
community  development  activities, 
pursuant  to  §  225,28(h)(l2)  of 
Regulation  Y, 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  8,  1999. 
Robert  deV.  Frienon. 
Aisociate  Secretary  of  the  Board. 
(FR  Doc.  99-32255  Filed  12-14-99;  8:45  ami 
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BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting:  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  2:30  p.m..  Friday, 
December  17.  1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W.,  Washington.  DC.  20551 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda:  Because  of  its 
routine  nature,  no  discussion  of  the 
follovring  item  is  anticipated.  The 
matter  will  be  voted  on  without 
discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved 
to  the  discussion  agenda. 

1.  Proposed  2000  Private  Sector 
Adjustment  Factor. 

Discussion  Agenda: 

2.  Proposed  2000  fee  schedules  for 
priced  services. 

3.  Proposed  2000  Federal  Reserve 
Bank  budgets. 

4.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

Note:  Thi.s  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  lisleninj;  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $6  per  cassette  bv  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  D.C 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyim  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
aimouncement  of  this  meeting:  or  you 
may  contact  the  Board's  Web  site  at 
http;//www.federalreserve,gov  for  an 
electronic  aimouncement.  (The  Web  site 
also  includes  procediual  and  other 
information  about  the  open  meeting.) 


Dated:  December  10. 1999. 
Robert  deV.  Frienon, 

Associate  Secretary  of  the  Board. 

IFR  Doc  99-32559  Filed  12-10-99;  4:45  pmj 
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BOARD  OF  QOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting;  Notice 

■     AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  Approximately  3:30 
p.m.,  Friday.  December  17. 1999, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20lh  and  C 
Streets,  N.W.,  Wasoington.  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees, 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SOPPl£MENTARY  INFORMATKIN:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  10. 1999. 
Robert  deV.  Prieraon. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-32560  Filed  12-10-99;  4:45  pml 
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FEDERAL  TRADE  COMMISSION 

Agency  lnformatk>n  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACnON:  Notice. 

SUMMARY:  The  FTC  is  submitting  the 
information  collection  requirements  of 
its  Pay-Per-Call  Rule,  including  certain 
proposed  amendments,  to  the  Office  of 
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Management  and  Budget  (OMBI  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act. 

DATES:  Comments  must  be  submitted  on 
or  before  January  14.  2000. 

ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestions  for  reducing  the  burden,  to 
Edward  Clarke,  Senior  Economist, 
Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  10202.  Washington,  DC  20503 
and  also  to  the  Secretary,  Federal  Trade 
Commission,  room  H-159.  600 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20580.  All  submissions  should  be 
captioned  "Pay-Per-Call  Rule"  and  be 
identified  as  responding  to  this  notice. 

FOR  PURTHER  WFORMATION  COffTACT:  Alex 
Tang,  Office  of  the  General  Counsel. 
FTC.  60O  Pennsylvania  Avenue.  ^W. 
Washington.  DC  20580.  (202)  326-2447. 
For  informatian  regarding  the  Pay-Per- 
Call  rulemaking,  contact  Adam  Cohn, 
(202)  326-3411.  or  Marianne  Schwanke. 
(202)  326-3165,  Attorneys,  Division  of 
Marketing  Practices,  Bureau  of 
Consumer  Protection,  FTC,  600 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20580  A  separate  Supporting 
Statement  that  the  Commission  is  also 
submitting  to  OMB  will  be  made 
available  on  the  Commission's  public 
record  of  the  Pay-Per-Call  rulemaking 
proceeding  and  on  the  FTC's  Web  site. 
www.flc.gov. 

SUPPLEMENTARY  INFORMATION:  On 

October  30.  1998.  63  FR  58524.  the 
Commission  published  a  notice  of 
proposed  rulemaking  to  amend  its  Pay- 
Par  Call  Rule  16  CFR  part  308.'  The 
rule,  which  implements  Titles  [i  and  HI 
of  the  Telephone  Disclosure  and 
Dispute  Resolution  Act,  15  U.S.C.  5711 
et  seq.,  requires  the  disclosure  of  cost 
and  other  information  with  regard  to 
pay-per-call  services  and  establishes 
dispute  resolution  procedures  for 
telephone-billed  purchases  [i.e.,  charges 
for  pay-per-call  services  or  other  charges 
appearing  on  a  telephone  bill  other  than 
common  carrier  toll  charges).  The  Rule 
contains  certain  reporting  and 
disclosure  requirements  that  are  subject 
to  OMB  review  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501- 


'  The  Rule  wns  originally  pramulf^lod  lu  the 
'Trade  Regiilalinn  Rule  Pursuant  In  the  Telephone 
DiscltHure  and  Diapulo  Re&oluticio  Ad  of  1992"  end 
wai«  known  as  the  "gOO-Number  Rule."  II  will  bo 
renismed  the  "Trade  Regulation  Rule  fjoncemiog 
Pay-Per-Call  Services  and  Other  Telephuoe-BiUed 
Purtiheses"  and  is  refemsd  to  in  the  ConuniKsion's 
notice  of  prapoaed  nilemaking  and  in  this 
document  as  the  "Pay.Per<^  Rule." 


3520.2  OMB  earlier  approved  the 
current  information  collection 
requirements  imder  control  nimiber 
3084-0102,  which  expires  December  31, 
1999.  Pursuant  to  the  PRA.  the 
Commission  is  seeking  renewed  OMB 
approval  for  these  requirements, 
including  approval  of  the  proposed 
amendments,  until  December  31.  2002. 

As  required  by  the  PRA.  the 
Commission's  notice  of  proposed 
rulemaking,  63  FR  at  5855&-57,  invited 
public  comment  on  the  rule's 
information  collection  requirements  and 
proposed  amendments  before  their 
submission  to  OMB  for  approval. 
Although  the  Commission  received  no 
comments  directly  responding  to  the 
Commission's  specific  PRA  questions, 
the  Commission  received  one  comment, 
from  U.S.  West,  stating  that  its  current 
cost  for  making  an  annual  disclosure  of 
dispute  resolution  procedures  under  the 
Rule  was  $53,000  and  that  this  aimual 
cost  would  increase  to  $819,000  if  the 
disclosures  were  required  with  every 
billing  cycle  under  a  proposed 
amendment  to  $  308.20(m)(l).  This 
comment  and  others  (available  on  the 
FTC's  web  site,  www.ftc.gov)  are  being 
considered  by  the  staff  to  determine 
whether  to  recommend  that  the 
Commission  not  adopt  that  proposed 
amendment  so  as  to  minimize  the  Rule's 
compliance  burden. 

Pursuant  to  44  U.S.C.  3507(a)(1)(D) 
and  5  CFR  1320.5(a)(l)(iv)(B),  the 
Commission  publishes  the  following 
additional  information,  and  invites  any 
further  public  comment  to  OMB  and  the 
Commission,  regarding  the  information 
collection  requirements  and 
amendments  being  submitted  to  OMB. 

Tit/e;  Trade  Regulation  Rule 
Concerning  Pay-Per-Call  Services  and 
Other  Telephone-Billed  Purchases 
("Pay-Per-Call  Rule"). 

Summary  of  the  collection  of 
information:  Reporting  and  disclosure 
requirements  to  Implement  Titles  II  and 
III  of  the  Telephone  Disclosure  and 
Dispute  Resolution  Act  of  1992,  as 
amended,  15  U.S.C.  5711.  et  seq..  which 
requires  the  disclosure  of  cost  and  other 
information  with  regard  to  pay-per-call 
services  and  establishes  dispute 
resolution  procedures  for  telephone- 
billed  piirchases. 

Brief  description  of  the  need  for  and 
proposed  use  of  the  information:  The 
reporting  and  disclosure  requirements 
are  mandated  by  statute  and  are 
necessary  to  help  prevent  unfair  and 
deceptive  acts  and  practices  in  the 
advertising  and  operation  of  pay-per- 


call  services  and  in  the  collection  of 
charges  for  telephone-billed  purchases. 
The  information  obtained  by  the 
Commission  pursuant  to  the  reporting 
requirement  is  used  for  law  enforcement 
purposes.  The  disclosure  requirements 
ensure  that  consumers  are  adequately 
informed  of  the  costs  they  can  expect  to 
incur  in  using  a  pay-per-call  service, 
that  they  will  not  be  liable  for 
unauthorized  non-toll  charges  on  their 
telephone  bills,  and  that  they  have 
certain  dispute  resolution  rights  and 
obligations  with  respect  to  such 
telephone-billed  purchases. 

Likely  respondents,  including 
estimated  number  and  proposed 
frequency  of  response:  Respondents  are 
common  carriers  (subject  to  the 
reporting  requirement  only), 
information  providers  (vendors)  offering 
one  or  more  pay-per-call  services  or 
programs,  and  billing  entities.  The 
Commission  has  previously  estimated 
that  it  would  request  information 
pursuant  to  the  reporting  requirement 
from  no  more  than  approximately  25 
common  carriers  per  year,  and  that  the 
disclosure  requirements  would  apply  to 
20,000  information  vendors  and  1400 
hilling  entities.  As  explained  in  its 
notice  of  proposed  rulemaking,  the 
Commission,  in  estimating  burden 
hours,  increased  its  estimates  by  12 
percent  in  order  to  account  for  industry 
growth  in  information  vendors  and/or 
pay-per-call  services  since  OMB  last 
approved  the  Rule's  information 
collection  requirements. 

Estimated  annual  importing  and 
recordkeeping  burden:  The  total 
estimated  aimual  hours  burden  is 
3,630.060  hours  for  the  current 
information  collection  requirements  of 
the  Rule  and  1.500,400  additional 
burden  hours  for  the  proposed 
amendments,^  or  a  total  of  5.130,460 
burden  hours.  This  biu'den  consists 
entirely  of  reporting  and  disclosure 
requirements;  the  Rule  does  not  impose 
any  independent  recordkeeping 
requirements.  As  noted  above,  the 
burden  figures  for  the  Rule's 
information  collection  requirements 
reflect  an  estimated  1 2  percent  industry 
growth  since  OMB's  previous  approval 
of  the  requirements  'The  burden  hour 
estimate  for  each  requirement  (i.e.. 
reporting  or  disclosure)  was  then 
multiplied  by  a  special  "blended"  wage 
rate  (expressed  in  dollars  per  hour), 
based  on  the  particular  skill  mix  needed 
to  carry  out  that  requirement,  to 
determine  the  total  aiuual  cost  of  that 
requirement.  The  blended  rate 


-  Neither  the  Rule  nor  the  proposed  aniendments 
contain  any  recordkeeping  requirements  tllBt  would 
be  subject  to  the  PRA. 


^Thls  Bgure  was  erroneously  staled  as 
"1.499.200"  in  the  Commission's  notice  of 
proposed  rutemiiking. 


calculations  were  based  on  the 
following  skill  categories  and  average 
wage  rates:  $65/hour  for  professional 
(attorney)  services:  $15/hour  for  skilled 
clerical  workers:  $25/hour  for  computer 
programmers:  and  $50/hour  for 
management  time.  Annual  burden  hoiu- 
estimates  (and  the  estimated  total  cost  of 
those  hours)  have  been  provided  below. 
The  burden  estimates  do  not  contain 
a  separate  set  of  figures  for  other  aimual 
"cost"  burdens,  if  any — i.e..  (a)  capital 
and  start-up  costs  or  (b)  operation, 
maintenance  and  purchase  of  outside 
services  not  already  reflected  in  the 
above  burden  hour  estimates  and 
associated  aimual  costs.  Capital  or  start- 
up costs  are  generally  subsumed  in 
activities  otherwise  undertaken  in  the 
ordinary  course  of  business  [e.g., 
business  records  from  which  only 
existing  information  must  be  reported  to 
the  Commission,  pay-per-call 
advertisements  or  audiotexfs  to  which 
cost  or  other  disclosures  are  added, 
etc.).  To  the  extent  that  entities  incur 
operating  or  maintenance  expenses,  or 
purchase  outside  services  to  satisfy  the 
Ride's  requirements,  staff  believe  those 
expenses  are  also  included  in  (or,  if 
conbracted  out.  would  be  comparable  to) 
the  burden  hours  and  estimated  annual 
burden  estimates  provided  below 
(where  such  expenses  are  labor-related), 
or  are  otherwise  included  in  the 
ordinary  cost  of  doing  business  (where 
the  expenses  are  other  than  labor- 
related). 

Reporting  Requirement 

This  requirement  is  currently  set  forth 
in  §  308.6  of  the  Rule,  to  be  amended 
and  redesignated  S  308.19(a).  The 
estimated  hours  burden  for  this 
reporting  requirement  (i.e.,  to  provide 
certain  information  to  the  Commission 
upon  request)  is  140  hours  annually 
(based  on  25  common  carriers  each 
spending  S  hours  annually  plus  12 
percent)  at  an  average  wage  rate  of  $65/ 
hour  (100  percent  of  each  hour  for 
attorney  services)  or  a  total  annual  cost 
of $9100. 

Disclosure  Requirements 

(1)  Advertising.  The  advertising 
disclosure  requirements  of  the  current 
Rule  would  be  consolidated  into 
SS  30B.3,  308.4  and  308.7  of  the  Rule,  as 
amended.  The  current  estimated  aimual 
buiden  on  the  industry  is  123,200 
hotirs.  As  explained  in  the 
Commission's  notice  of  proposed 
rulemaking,  this  figure  reflects  the 
Commission's  original  estimate  of 
20,000  vendors  each  making  certain 
basic  cost  disclosures  (one  hour  per 
disclosure)  in  three  advertisements  for 
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pay-per-call  services  (60,000  burden 
hours  total)  plus  one  hour  for  an 
additional  disclosure  in  each  of  the 
estimated  SO  percent  of  ads  that  are 
directed  to  individuals  under  18  (30.000 
burden  hours)  and  each  of  the  estimated 
30  percent  of  aU  pay-per-call  ads 
relating  to  sweepstakes  or  information 
on  federal  programs  (18,000  burden 
hours),  or  a  total  of  108.000  burden 
hours,  whiti  was  rotmded  up  to 
1 10.000  and  then  increased  to  1 23,200 
hours  to  reflect  12  percent  estimated 
industry  grovrth.  The  total  estimated 
annual  cost  of  these  burden  hours  is 
$4,743,200.  using  a  blended  wage  rate  of 
$38. so/hour  (40  percent  attorney 
services,  50  percent  skilled  clerical 
workers,  and  10  percent  for 
management  time). 

Two  proposed  amendments, 
S§308.4(a)(l)(iii)(B)  and  308.6(b).  would 
add  30,240  annual  burden  hours  to  the 
total,  or  a  total  annual  cost  of 
$1,164,240,  using  the  blended  wage  rate 
of  $38.50/hour  explained  above.  The 
first  of  these  amendments,  requiring 
disclosures  when  a  call  is  billed  on  a 
variable  time  rate  basis,  assumes  that  20 
percent  of  the  estimated  67,200 
advertised  pay-per-call  services  (i.e.. 
after  the  12  percent  increase)  would 
need  to  contain  such  a  disclosure, 
thereby  accounting  for  13,440  burden 
hours,'  at  an  annual  cost  of  $517,440. 
The  burden  associated  with  the  second 
amendment,  requiring  an  audio  signal  to 
indicate  (i.e..  disclose)  the  end  office 
time  used  to  advertise  certain  pay-per- 
call  services,  was  estimated  at  16.800 
burden  hours,  assimiing  this 
requirement  applies  to  25  percent  of 
advertised  pay-per-call  services,  or  an 
annual  cost  of  $646,800. 

(2)  Preamble.  The  Rule's  existing 
preamble  disclosure  requirement,  set 
forth  in  §  308.9,  imposes  an  estimated 
burden  of  10  hours  annually,  for  an 
aimual  burden  of  672,000  burden  hours 
based  on  67,200  advertised  pay-per-call 
services.  The  cost  associatetl  with  these 
burden  hours  is  $25,872,000,  using  a 
blended  wage  rate  of  $38.S0/hour  (i.e., 
similar  to  the  blended  rate  used  for 
advertising  disclosures).  As  explained 
in  the  notice  of  proposed  rulemaking, 
the  estimated  burden  of  a  proposed 
amendment  of  the  preamble  disclosure 
requirement.  §  308.4(a)(2)(iii)(B).  is  one 
additional  hour  for  approximately  30 
percent  of  the  advertised  pay-per-call 
services,  or  an  estimated  20.160  hours, 
for  a  total  annual  cost  of  $776,160. 

(3)  Telephone-billed  charges  in  billing 
statements.  This  requirement  is 


*This  Bgure  was  erroneously  staled  as  "12.240" 
in  the  I^mmission's  notice  of  proposed  rulemakiog- 


currentiy  set  forth  in  S  30B.S(i)  of  the 
Rule,  which  the  Commission  proposes 
to  redesignate  and  incorporate  into 
§  308.18,  as  amended.  The  blended  rale 
used  to  calcidate  the  cost  i}f  these 
disclosures  was  $45.50/hour  (50  percent 
attorney  services,  20  percent  skilled 
clerical  workers,  20  percent  computer 
programming,  and  10  percent  for 
management  time).  The  estimated 
annual  burden  of  this  disclosure 
requirement  was  26.880  hours  (i.e..  10 
percent  of  20.000  vendors  making  spot 
checks  at  12  hours  per  spot  check,  or 
24.000  burden  hours,  plus  12  percent), 
so  the  aimual  cost  would  be  $1,223,040 
As  explained  in  the  notice  of  proposed 
rulemaking,  no  additional  burden  is 
anticipated  frum  any  amendments  of 
this  requirement. 

(4)  Dispute  resolution  procedures  in 
billing  statements.  This  disclosure 
-  requirement  is  currenUy  set  forth  in 
S  308.7(c).  to  be  redesignated  §  308  20. 
as  amended.  The  blended  rate  used  for 
these  disclosures  was  $32.50/hour  (40 
percent  computer  programming,  20 
percent  attorney  services.  30  percent 
skilled  clerical  workers,  and  10  percent 
for  management  time).  As  explained  in 
the  notice  of  proposed  rulemaking,  the 
estimated  hour  burden  for  the  annual 
notice  component  of  this  requirement  is 
7.840  burden  hours  (based  on  1 ,400 
billing  entities  taking  4  hours  to  review, 
revise  and  provide  disclosures  annually, 
plus  12  percent),  or  a  total  cast  of 
$254,800.  An  additional  2.800.000 
burden  hours  would  be  associated  with 
specific  notices  in  those  cases  where  a 
customer  reports  a  billing  error  (i.e.,  5 
percent  of  an  estimated  50  million  calls 
plus  12  percent,  requiring  one  hour  per 
billing  error),  or  $91 .000,000  annually 
The  additional  burden  hours  for 
proposed  amendments  to  §  308. 2(i)  and 
(j),  requiring  new  disclosures  of  certain 
information  regarding  personal 
identification  numbers  issued  to 
customers  for  access  and  billing 
purposes  have  been  estimated  at  50,000 
hours  or  an  annual  cost  of  $]  ,625.0(X). 
The  additional  buiden  hours  for 
proposed  amendments  to  require  certain 
new  disclosures  in  connection  with 
billing  dispute  resolution.  §  308.18(n)(2) 
and  §  308.18(n)(4).  would  entail 
1.400,000  hours  for  an  annual  cost  of 
$45,500,000 
Debra  A.  Valentine. 
General  Counsei 

(FR  Doc.  99-32448  Tiled  12-14-69;  8:45  ami 
BUJNG  COOe  fTOS-OI-H 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  tor  Early 
Termination  of  ttie  Walling  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 


persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 


The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  lustice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  No. 


Acquiring 


Acquired 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/08/1999 


Axcan  Ptiamia.  Inc  

Exodus  Communications.  Inc  

Sara  Lee  Coiporation  

Carl  M.  and  Mane  T.  Boudtaert  

Toymax  International,  inc  

Lmsalata  Capital  Partners  Fund  III.  LP 
Societe  Generate    

20000365  

20000367  

20000373  

20000379  

20000380 

Service  Metrics.  Inc  

Service  Metrics.  Inc. 

Ttromas  D.  Karol 

James  P.  O'Rourke 

LMP  Holding  Company 

Pro  Group  Holdings,  Inc. 

Kidpower,  Inc 

LMP  Holding  Company. 

Amichair    Sliopper,     Inc.,     Consigned 

20000383 

Hany  J.  Uoyd  Charitabte  Trust 

Henry  A.  Panasci,  Jr  

20000331  

20000392  

20000394  

KMS  Acquisition  Company,  LP 

Sales  of  Kansas  City.  Inc..  Cosigned 
Sales  Distntxjtors,  Inc..  House  ot 
Lloyd.  Inc..  Memorial  Wreatti  Com- 
pany, Inc. 

Ferris  Industries,  Inc. 

Ferris  Industries  Inc. 

Estate  of  Charles  A.  Sammons  

Congregation    of   the   Sisters    of    Bon 

Secours  in  the  U.S. 
Scherino- Plough  Corporation  

Swiss  Reinsurance  Company 

Royal  Lite  Insurance  Company  ol  New 
Yorti 

20000400 

AtheroGenics.  Inc  

Getty  Images,  Inc 

AtheroGenics.  Inc. 

20000402 

Getty  Investment  LL  C          

Getty  Images,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 1 1/09/1999 


20000147  .. 

20000020  . 
20000123  . 
20000304  .. 

20000168 
20000410  - 
20000431  . 

20000218 
20000229  . 

20000257  . 

20000289 

20000294 

20000312  . 

20000318 

20000329 

20000332 
20000335 

20000351  . 
20000356 
20000364  . 


EGftG,  Inc Vivid  Technologies.  Inc 


Vivid  Technologies,  Inc 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/10/1999 


Frontier  Oil  Corporation  

Computer  Sciences  Corporation 

,  David   R.    Partter  and   Jacqueline   F. 
Parlter. 


Royal  Dutch  Petroleum  Company 

Nichols  Research  Corporation  

Harold  Ives 


Equilon  Enterprises  LLC. 
Nichols  Research  Corporation. 
Harold    Ives    Trucking    Co..    Tomiinal 
Truck  Broker,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/12/1999 


Calpine  CorporatkJn  

Internet  Capital  Group,  Inc 
Benvind  Group  Partners  .... 


Cogeneration  Corporation  ol  America 

eMerge  Interactive.  Inc  

K&W  Acquisition  Gnjup.  LLC  


Cogeneration  Corporation  of  America. 
eMerge  Interactive.  Inc. 
K&W  Acquisition  Group.  LLC. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/15/1999 


'  Centennial  Fund  V,  LP  ATG  Group,  Inc 

Anthem  Insurance  Companies,  Inc  '  Rocky  Mountain  Hospital  and  Medical 

Service. 


iXL  Enterprises,  Inc 

I  Corporactoo  EDC,  C.A 

General  Electnc  Corporation  

Manuel  DelArroz  

Bell  Atlantic  Corporation  

Everett  R.  Dobson  irrevocatile  Family 
Trust. 

Apax  Europe  IV  GP  Co.  Limited 

Adventist  Health  System  Sunlwit 
Healttx:are  Corporation. 

Associates  First  Capital  CorporatKin  

CMGI,  Inc  

j  Facilitator  Capital  Fund  Limited  Partner- 
ship. 


Tessera  Enterprise  Systems,  Inc 

Convergence  Communications,  Inc  . 

J.C.  Penney  Company.  Inc 

SIPEX  Corporation 

John  W.  Kluge  

CenturyTel,  Inc 


Invensys  pk:  

University  Community  Hospital,  Inc  . 


Petroleos  de  Venezuela.  S.A  . 

AdKnowledge  Inc  

Everett  Smith  Group.  Ltd  


ATG  Group.  Inc 

Blue  Cross  and  Blue  Shield  ol  Colo- 
rado. Blue  Cross  and  Blue  Shiek)  ol 
Nevada. 

Tessera  Enterprise  Systems,  Inc. 

Convergence  Communcations.  Inc. 

J.C.  Penney  Company,  Inc 

SIPEX  Corporation. 

Metromedia  Fit>er  Networit.  IrK. 

Pacific  Telecom  Cellular  ol  Alaska  RSA 
«1.  Inc 

6TR  Dunlop  Holdings  (Delaware).  Inc. 

University  Community  Hospital,  Inc. 

CITGO  Petroleum  Corporatnn. 
AdKnowledge  Inc. 
Sivyer  Steel  Coqxxatkxi. 
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Trans  No. 


Acquiring 


20000366 I  Bernard  Amault 

20000375  Furman  Selz  Investors  II  LP  , 


20000376  . 

20000377 
20000378  . 
20000381  . 
20000387 


20000420  . 
2000422... 


20000423  . 

20000425 
20000433  . 
20000444 

20000445. 
20000452  . 


20000259  . 
20000266. 

20000290  . 

20000324  . 
20000388  . 

20000426  . 
20000441  . 

20000447 
20000453  . 

20000456  . 

20000457  . 
20000459  .. 
200CO475  .. 
20000480  . 

20000484  . 
20000486  . 
20000488  .. 

20000502  .. 

20000503  .. 


20000200  . 
20000340  . 
20000434  . 


Kleiner  Pertans  CaulieM  &  Byers  IX-A, 
L.P. 

TV  Guide.  Inc 

United  Parcel  Senrice  ol  America,  kic  ... 

AT&T  Corp  

John  J.  Rigas  


Acquired 


20000393  WPG  Corporate  DevetopmenI  Assod- 

'      ates  V.  LLC. 

20000408  Software  AG  (a  Gentian  company)  

20000409 Cart  C.  Icahn  

20000412 Paul  G.  Allen 

20000415 Wind  Point  Partners,  IV,  LP 


Westbume  Inc  .. 
AutoNation,  Inc 


Claire's  Stores,  Inc 

SCI  Systems,  Inc  , 

Lyndon  Insurance  Group,  Inc 
Ecolab  inc 


Compass  Group  PLC  . 
Norilsk  Nickel  


Inter  Parfums,  Inc 

Maritrans  Inc  

iSky.nel,  Inc  

iSky.net.  Inc  

Arthur  S.  Spiegel ... 

iSky.net,  Inc  

AT&T  


Ramsey  Industries,  Inc  . 


SPL  WorW  Grijop  B.V 

Global  Leisure  Travel.  Inc « 

Fatbrain.com.  Inc  

Golder,  Thoma  Cressey,  Rauner,  Fund 

IV,  LP 
Consolidated  Electrical  Distributors.  Inc 
Ronald   T    and   Billie  J    Vanderbeek 

(husband  and  wife|. 

Venator  Group,  Inc  

Thomas  A  Grant  

James  Beto  

Bobtjy  Cheney  

Joachim  Splk;hal  and  Christine  SpUchal 
Almazjuvelirexport.  a  Russian  slate  uni- 
tary enterprise. 


Entities 


Inter  Partums.  Inc. 
Maritrans  Inc. 
iSky.nel.  Inc. 

iSky.nel.  Inc. 

Trans-Bonjer  Customs  Servk»s.  Inc. 

ISky.net.  Inc. 

InterMedia  Partners.  LP. 

TCI  ot  Virginia,  Inc 

Ramsey  Industries.  Inc. 

SPL  Wortd  Group  B  V 
Jetset  Tours.  Inc 
Fatbrain.com.  IrK. 
OutSource  Partners.  Inc. 

All-Phase  Electric  Supply  Co. 
Vanderbeek  Motors.  Inc. 
Vanderbeek  Olds/GMC  Tnjck  Inc 
Venator  Group  Specialty.  Inc. 
TAG  LLC  (in  organizatxxi). 
First  Protection  Company. 
Southwest   Sanitary   IDisJributing  Com- 
pany, Inc. 
The  Patina  Group.  LLC. 
Almaz  USA.  Inc 


TRANSACTIONS  GRANTED  EARLY  TERMINATION-11/16n999 


ATSTCoip  

Havas  Advertising  S.A  . 


TCW/Latin  America  Private  Equity  Part- 
ners, LP. 

LA-2-Boy  Incorporated  

AT4T 


The  Associated  Group,  Inc  . 
Ronak)  D.  Greene  


ConvergerKe  Communications,  Inc  . 


Tlie  Associated  Group,  Inc 
Devon    Direct    Mari<etkig    and    Adver- 
tising, Inc 
Convergence  Communcatkxis,  Inc 


Rorida  Progress  Corp  . 
Polynorm  N.V 


Denton  County  Electric  Cooperative.  Inc 

Pinnade  Gtobal  Group.  Inc 

Omnicom  Grx>up  IrK 

Fanners  Insurance  Exchange „ 

Sun  Microsystems,  Inc 

Tyco  Intematnnal  Ltd  

Gerald  W.  Schwartz  


Ronald  S.  Halt  

Lucor,  Inc  

Alfred  Poe  

Morgan   Stanley   Dean   Witter   Capital 

Partners  IV.  LP. 
Chartertiouse  Equity  Partners  III,  LP  .... 


LADD  Furniture,  Inc  . 
John  J.  Rigas  „... 


CAE  Inc  

Christine  E    and  William  Lee  Walker. 
Jr..  (husband  &  wife). 

Catile  Plus  Holding  Company 

Sanders  Moms  Mundy  Inc 

Alan  E.  Hall  

Foremost  Corporatkm' of  America  

Naspers  bmited  

R.L  Praegitzer 

Meritor  Automotive,  Irw 


Geeriings  S  Wade.  Inc 

James  H.  Maynard ....„ 

Tncon  Gkibai  Restaurants.  Inc  

Chartertiouse  Equity  Partners  III,  LP  .... 

Morgan   Stanley    Dean   Witter   Capital 
Partners  IV,  LP. 


LADD  Furniture,  Inc. 

Adeiphia  Cablevision  Assooaies,  LP  , 

Van  Buren  County  Cablevision.  Inc 
CAE  Vanguard,  Inc. 
OelWal  Corporatkvi 

MultiTechnotogy  Services.  LP. 
Sandeis  Morris  Mundy  Inc 
MaritetStar  Corporatkxi. 
Foremost  Corporabon  ol  Amenca 
OpenTV  Corp. 
Praegitzer  Industnes.  Inc 
Mentor  Automative  Canada  Inc. 
Mentor  Ughi  Vehicle  Systems.  Inc. 
Geeriings  &  Wade.  Inc. 
Quick  10  Corporation. 
Taco  Bell  Corp 
Ashley  One.  Inc. 

TravCorps  Cotporatnn. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/17/1999 


Rowers  Industries.  Inc 

Gateway,  Inc  

North  Shore-Long  Island  Jewish  Health 
System,  Inc. 


The  Kroger  Company  

America  Online.  Inc  

Pecone  Health  Corporatkxi  . 


The  Kroger  Company 
Amenca  Online.  Inc. 
Peoonk:  Health  Corporalnn. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/1W1999 


Glaxo  Welkxune  Inc..  Gaxo  Group  Lim- 
ited. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office.  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580.  (202)  326-3100. 

By  DireclioQ  of  the  Commission. 
Donald  S.  Claric 
Secretary. 

|FR  Doc.  99-32388  Filed  12-14-99  8:45  ami 
aauHQ  cooE  STao-oi-H 


Trans  No. 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Tsmilnation  of  the  Watting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(h)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 1(V2S/1 999 


19994714 
19994723 
19994792 
19994803 
20000062 

20000063 

20000066 
20000077 

20000082 
20000088 
20000097 
20000106 
20000115 
20000117 
20000118 
20000149 


TPG  Partners  II.  LP  

Plainweli  Shasta  Holdings  Inc  

ATMI.  Inc 

Richaid  S.  Crawford  

The  Tokyo  Electric  Power  Company,  In- 

coqxxatad. 
Mitsubishi  Corporation  (a  Japanese  cor- 

poralion). 

Shamrock  HokJings.  Inc 

SunGard  Data  Systems  Inc 


Associates  First  Capital  Corporatkxi 

RonaW  W.  BurWe 

Veeco  Instruments.  Inc 

El  Paso  Energy  Corporatxjn  

Vaisala.  Oyj  

H.I.G.  Investment  Group.  L.P  

Rollins  Truck  Leasing  Corp  

Lend  Lease  Corporation  Limited  


Zhone  Technotogies,  Inc  ... 
General  Electnc  Company  . 

Byron  A.  Denenberg  

Kobe  Steel.  Lid  

Ofkm  Power  Holdings.  Inc  . 

Often  Power  Holdings.  Inc  . 


Koor  ln<tusthes.  Ltd 

Gad  and  Maheoe  Janay  (husband  and 
wile) 

Charl^  M.  Jorgensen 

Cyrk.  Inc 

loo  Tech. Inc  

Bonneville  Pactfk:  Corporation 

Tech  Sym  Corporation  

ValueViskxi  International.  Inc 

Jesse  H.  Keen  

Peninsular  arKi  Oriental  Steam  Naviga- 
tion Company. 


Zhone  Technokjgies.  Inc. 
Shelby  Tissue.  Inc. 
MST  Analytics.  Inc. 
Glastk;  Corporatkxi. 
Orion  Power  Holdings.  Inc. 

Oflon  Power  HoMtngs,  Inc. 

Koor  Industries.  Ltd. 
Complex  Systems,  Inc. 

Premium  Lease  &  Finance  Sales.  Inc. 

Cyrk.  Inc 

Ion  Tech.  Inc. 

Bonneville  Padfk:  Corporation. 

Enterprise  Electronics  Corporatian,  Inc. 

Catalog  Ventures.  Irk:. 

Keen  Leasing,  Inc. 

Bovis  Group  pk;. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 1006/1999 


19994795 
20000093 
20000094 

20000119 
20000122 

20000124 
20000126 

20000127 
20000129 
20000138 
20000142 
20000148 
20000150 
20000151 
20000152 
20000157 

20000161 
20000162 
20000163 
20000166 

20000167 
20000169 
20000170 


Cart  Frieder  Mahr 

The  GoMman  Sachs  Group,  Inc 

Aggregate  Industries,  pk: 

Rollins  Truck  Leasing  Corp  

Kleiner  Perkins  Caufield  &  Bysrs  VIII, 
LP 

Ennis  Business  Forms.  Inc 

Fleet  Boston  Corporation 


Msrmon  HokJIngs.  Inc  

Citigroup  Irv:  

Lincoln  Natranal  Corporatkxi  

Security  Rrst  Technologies  Corporatkxi 

PACCAR.  Inc  

Resource  Healthcare  ol  America.  Inc  ... 

Koninkli)ke  Philips  Electronics  N.V  

Hewlett-Packard  Company 

Madison  DearOom  Capital  Partners  III. 
LP., 

General  Electnc  Company 

Michael  J.  Cudahy  

Mechanical  Technology  Inc  

Swets  &  Zeitlinger  Holding  N.V  


BlackweH  Limited  

UICI  

Renal  Care  Group.  Inc  . 


Esterline  Technologies  Corporatkxi  . 

Western  Wireless  CorporaUon 

Stewari  V  GokJen 

William  R  Keen  

HomeGrocer.com.  Inc 


Adams  McClure.  Inc  

Russell  V,  Umphenour  Jr . 


Benjamin  Rosenzweign  

Adam  Wuest.  Inc  

Fortis  (NL)  N  V  „„ 

Vertk»IOne  Corporatkxi  „ 

Rush  Enterpnses.  IrK  

Glen  Dearth 

Hewlett-Packard  Company  

Koninklijke  Philips  ElectronKs  N.V 
Zhone  Technotogies.  Inc  


Plug  Power  Inc  .... 
Plug  Power  Inc  .... 
Plug  Power  IrK  .... 
Blackwell  Limited 


Swets  &  Zeitlinger  Holding  N.V  

HaatthPlan  Servk»s  Corporatkxi 

Renal  Disease  Management  by  Physi- 
cians. IrK 


Federal  Products  Co. 
Western  Wireless  Corporation. 
The  GoWen  Companies. 
Keen  Leasing.  Inc, 
HomeGrocer,com,  Inc. 

Adams  McClure,  IrK, 

Lee's  Company  Operations.  Inc..  Lee's 
Franchise  Servces.  Inc..  Mrs,  Win- 
ner's L,P.,  Winner's  Franchise  Serv- 
ices. LLC. 

Azco  Steel  Company 

Adam  Wuest,  Inc. 

John  Alden  Lite  Insurance  Company, 

VerticleOne  Corporation 

Rush  Enterprises.  IrK, 

Dearth  Management.  Inc. 

Hewletl-Packard  Company. 

LumlLEDs  International  BV. 

Zhone  Technologies.  Inc. 

Plug  Power  Inc. 

Plug  Power  IrK. 

Plug  Power  Inc. 

Readmore  Academic  Servk»s.  Inc.. 
B.H  Blackwell  Limited. 

Swets  &  Zeitlinger  8.V 

HealthPlan  Servk»s  Corporatkxi. 

Renal  Disease  Management  by  Physi- 
cians. Inc. 
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Trans  No, 


Acquiring 


20000173  Partners  Healthcare  System,  Inc 

20000174 Cable  and  Wireless  pic 

20000175  New  Enterprise  Associates  Vlll.  Umited 

Partnership, 

20000176 DTE  Energy  Company 

20000177 Clear  Channel  Communlcatnns  Inc 

20000178 USATnjck.  Inc 

20000179  The  Chase  Manhattan  Corporation 

20000181  Novell.  Inc  

20000182 Tyco  Intematkxial  Ltd  


Acquired 


Entities 


Pentucket  Med«al  Associates.  Inc  |  Pertucket  Medical  Assooales  Ine 

NTL  Incorporated  i  ntl  Incorporated. 

Zhone  Technologies,  Inc  Zhone  Technotogies  Ine 


20000183  . 
20000185  . 


20000187  . 


Amazon.com,  Inc  

U.S.  Concrete,  Inc  

Corporacion  Durango,  S.A.  de  C.V 


20000188 Wells  Fargo  S  Company 

20000190 Bell  Atlantic  Coiporatton 

20000192  Yucalpa  One-Stop  Partners,  LP 

20000193  '  Kulen  Capital.  LP 

20000194 John  RuHedge  Partners  11,  LP 

20000196 homestore.com,  Inc  


Plug  Power,  Inc 

Joshua  Fetgenbaum  

CAHCO  C^xtal  Corporation 

Huntington  Bancshares  Incorporated 

Whittman-Hart.  Inc  

R.  Richard  Williams  


20000199 HWH  Capital  Partners.  L.P 

20000201  Leggetl  &  Piatt,  Incorporated 

20000202  Code,  Hennessy  &  Simmons  IV,  LP 

20000203 Genus,  pic  . 

20000204 I  Outback  Steakhouse,  Inc 

20000206 Sateguard  SdenUfcs,  Inc  , 

20000208 MBNA  Corporation 


20000210 
20000216  . 


20000250  . 


Albert  J,  DIMareo  

Media/Communicatkxis  Partners  1 

ited  Partnership 
Hagemeyer  N.V  


HomeGrtKer.com,  Inc 

B.  Thomas  &  Sarah  M.  Stover 


Howard  Gilman  Foundatkxi.  lnc_^ . 

Eastdil  Realty  Company,  LLC  ... 

NTL  Incorporated  

Digital  On-Demand,  Inc  

US  OlfKe  Products  Company 

FPE  HoWings.  Inc 

Eugene  C.  Pulliam  Tnisl 


Olympus  Growth  Fund  II,  LP 
Dann  1999  Family  Tnjst 

Ernest  M  Aguilar  

Protein  Genetics.  Inc  

Tedssco  Steakhouse,  Inc 

Vltts  Networks.  Inc  

Sun  Trust  Banks,  Inc  


Checkers  Drtvenn  Restaurants,  Inc 


Don  Mosentelder  .; Edueatxxial  Design.  Ii 


Margaret  S.  Waltersdort  . 


Plug  Power  Inc 

MJI  Broadcasting.  Inc. 

CARGO  Camer  Corporatkxi. 

Huntington  Bancshares  IrKorpxxated. 

Whittman-Hart.  Inc, 

Vakjuip    Corporation,    a    Pennsylvania 

corporation. 
HomeGrocercom  Itk. 
AFTM  Corporation,  Fendt  Transit  Ma, 

IfK-.  Hunter  Equipment  Company, 
Gilman   Paper  Co..   Converting  Corp.. 

St.  Marys  Railroad  Corp 
Eastdil  Realty  Company.  LLC. 
NTL  Incorporated. 
Digital  On-Demand.  Inc 
Action  wrioiesale  Servces,  Inc 
FPE  Rowings.  Inc 
Central  Nenn^iapers.  Inc. 
The  Homebuyer's  Fair.  Inc  .  FAS-Hol- 

llne,  IrK, 
AMN  Hoktings,  Inc 
Dann  Dee  Display  Fixtures,  inc 
EWMJ,  Inc  dba  Packaging  Plus 
ABS  Global.  Inc 
Tedesco  Steakhosue.  Inc. 
Vitts  Newiortis.  Inc. 
Sun   Tmst   Bank   Card,   N.A.   Crestar 

Bank. 
Checkers  Drive-in  Restaurants,  Inc. 


Tristate  Electncal  S  Electroncs  Si^jply 
Co..  Inc. 


20000036  . 
20000241 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 1(V27/1999 


WPP  

Ominlcom  Group,  IrK  . 


IntellQuest  Information  Group,  Inc 
Sdrex  Corporation  ..,., 


ImelltOuest  Information  Group.  IrK 
Sorex  CorporaHon. 


19994715 
20000013  . 
20000018  . 
20000027  . 


TRANSACTIONS  GRANTED  EARLY  TERMINATKM*— 10Ba/1999 


KKR  19996  Fund  LP 

Guidant  Corporation 

Western  Wireless  Corporatian  

Odyssey  Investment  Partners  Fund.  LP 


20000033  

20000067  

20000091  

20000100 

20000116  

Westem  Wireless  Corporation  

Alta  Communications  VII.  LP 
Inhale  Therapeutic  Systems,  Inc 
Chase  Manhattan  Corporatkxi,  (The) 
Forstmann  Little  &  Co.  Equity  Partner- 
ship—V.  LP 
ANCO  Computer  (H.K.)  Co.,  Ud 

Marcel  and  Christine  Liang,  (husband 

and  wife) 
BVR,  LLC  ..  .. 

20000214  

20000215  

20000217  

20000221  

Ducommun  Incorporated 

Zhone  Technotogies.  Inc  

CanlK)  Thoracic  Systems,  Inc 

KO  Communications.  Inc 
John  and  Georgiana  Warta  (husband 
and  wile) 

NetWireless.  Inc  _ 

ATG  Group.  IrK „ „. 

Alliance  Pharmaceutical  Corp 
Imelisys  ElectronK  Commerce,  Inc 
Intelisys  Electronic  Commerce.  Inc 

Marcel   and  Christine   Liang   (husband 

ar>d  wife) 
ANCO  Computer  (H.K  )  Co.  Ltd 

Intelisys  Electronic  Commerce.  Inc 
Jordan  Industries.  Inc 


Zhone  Tachnologies,  Inc. 
CanSo  Thoracie  Systems,  Inc. 
KO  Commuracalkins,  Inc. 
PF  Net  HokSngs,  Limited. 

NetWireless.  Inc 

ATG  Group.  Inc 

Alliance  PharmaceutKal  Corp. 

Intelisys  Electronic  Commert».  Inc. 

Intelisys  Electronic  Commerce,  Inc 

ASI  Corp 

ANCO  Computer  (H.K.)  Co  ,  Ltd 

Intelisys  ElectnxMc  Commerce.  Inc 
Parsons  Precisions  Products.  Inc. 


20000034  . 


20000072  . 
20000078  . 
20000184  . 

20000207  . 


TRANSACTIONS  GRANTED  EARLY  TEHMINATK)N— 1(«29rt999 


MkJcoast  Energy  Resources.  Inc 


Ford  Motor  Company 

RIpplewood  Partners,  LP 
Kent  ElectronKS  Corporatkxi 

Sonera  Corporatton 


K-Pipe  HokHngs  Partners,  LP 


AutoNation.  Inc  

Glenayre  Technologies,  Inc 

The  Stephen  James  &  Patricia  Sharon 
Culpepper  1997  Trust 

Telephone  and  Data  Systems,  Inc.  Vot- 
ing Trust 


Kansas  Pipeline  Company.  MarGasCo 
Partnership,  Mid-Kansas  Partnership, 
Riverside  Pipeline  Company.  LP 

BH  Cars.  Inc  dba  Beverty  Hills  Ford 

Westem  Multiplex  Corporatton 

Orange  Coast  Cabling,  Inc,  Orange 
Coast  Dalacomm,  Inc 

Aenal  Communtoatons,  Inc. 


70038 
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Acquiring 


Acquired 


TTRANSACDONS  GRANTED  EARLY  TEHIIIINATlON-limi/1999 


20000089  . 

20000136  . 

20000137  . 
20000222  . 
20000242  . 

20000283  . 
20000286  . 


RichafXt  M.  Ferrari  

VIAG  AG  

Lincoln  National  Corporation 
Clear  Channel  Communications.  irK 
The   Interpublic  Group  ot  Companies. 
Inc 

Ethical  Holtlings  pic  

Investor  AB  


Guidant  Corporation 

Land  O'Lakes.  Inc -. 

Fortis  (B)  _. 

RigdonO.  Dees.  Ill  

The  Cassidy  Companies.  Inc 


Etan  Corporation,  pic  

IntraBiotics  Pharmaceuticals,  Inc 


Guidant  Corporation. 

Alex  Fries  Inc. 

John  Alden  Life  Insurance  Company. 

Rigdon  O.  Oses,  III. 

The  Cassidy  Companies,  Inc. 

Camick  Latxiralories.  Inc. 
IntraBioucs  Pharmaceuticals,  Inc. 


TTRANSACnONS  GRANTED  EARLY  TERMINATION— 11/02/1999 


20000099 Hogg  Robinson,  pk; 


2000010S  .. 
20000144  .. 

20000155  .. 

20000180  .. 

20000223  .. 

20000224  . 

20000225  . 

20000226  ., 
20000230  ., 

20000232  . 
20000234  . 
20000243  . 
20000247  . 

20000252  . 

20000253  . 
20000255  . 
20000258  . 

20000260  . 

20000261  . 

20000267  . 
20000270. 

20000274  . 

20000275  . 

20000276  . 

20000277  . 
200003C6  . 
20000307  . 
20000316  . 


The  Bank  ol  New  York  Company.  Inc 
Muncfiener    Ruckversicberungs-Gesell- 

schaft 
Interpublic  Group  of  Companies,  Inc 

Reuters  Group  PLC  

Bert(Shire  Hathway,  Inc 

Beritshire  Hathway,  Inc 

B6ri(shire  Hathway,  Inc 

Berttshire  Hathway,  Inc  

Lumbermens  Mutual  Casualty  Company 


Gilbert  Gtobal  Equity  Partners,  LP 

HCC  Insurance  Holdings.  Inc  

Lyndon  Insurance  Group.  Inc  

Madison  Deartnm  Capital  Partners  111, 
LP 

Sidney  B  Deboer 

Paul  G  Allen 

Cisco  Systems.  Inc 

Sepracor  Inc „ 

Mk*wel  R.  Hollis  

Global  Crossing  Ltd  


Reliant  Energy,  Incorporated 

Intel  Corporation  

Morgenthaler  Venture  Paitnets  IV,  LP 
Hummer  Winblad  Venture  Partners  IV, 
LP 

James  Bariisdale  

Macromedia.  Inc  

United  Technologies  Corporatran  

HMK  Enterprises,  Inc 

Cartyle  Partners  III.  LP 


Stiching.    Dogwood,   Curacao,   Nether- 
lands, Anilities 

Charies  T.  Foley  

American  Insurance  Sennco,  Inc 


Peter  Fratarcangek) 


Xerox  Corporation  .... 

Barry  Tatelman  

Eliot  Tatelman  

Jordan  Furniture  Co  . 

Jonvest  LLC  

Maritet  Corporatkxi  .. 


Worid  Access.  Inc 

Centris  Group.  Inc 

ManagedComp  HokUngs,  Im 
Outsourcing  Solutions  Inc 


Frank  M.  Stinson 

VaxGen,  Inc  

Nuance  Communicattons 

Rhone-Poulenc  S.A  

Racetrac  Petroleum,  IrK  

Racal  Electronics  PLC  (an  English  com- 
pany). 

Southland  Industries  

Stariford  Telecommunications,  Inc  

Nuance  Comuritcatior\s 

HomeGrocer.com,  Inc 


HomeGrocer.com,  Inc 

Andnsmedia.  Inc 

Cade  lr>dustries.  Inc 

Russell  Greenberg  

Genstar  Capital  Partners  II,  LP 


Worid  Travel  Technotogies,  LLC 

Estabrook  Capital  Management.  Inc. 
American  Insurance  Service.  Inc. 

Inlemalnnal  PharmaceutKal  Research. 
Inc. 

InConcart,  Inc. 

Jomash,  Inc..  Javon,  Inc. 

Jomash.  Inc..  Javon.  Inc. 

Jordan  Furniture  Co. 

Jorwest  LLC. 

Investors  Insurance  Company  of  Amer- 
ica. 

Worid  Access.  Inc. 

Centris  Group.  Inc. 

ManagedComp  Hohjings,  Inc. 

Outsourcing  Solutions.  Inc. 

Roundtree  ol  Idaho.  Inc. 
VaxGen,  Inc. 
Nuance  Communications. 
Rhone-Poulenc  Rorer  S.A. 
Racetrac  Petroleum.  Inc. 
Racal  Telecommunications.  IrK. 

Southland  Industries. 
Stanford  Telecommunications.  Inc. 
Nuance  Communications. 
HomeGrocer.com.  Inc. 

HomeGrocar.com.  Inc. 

Andromedia.  Inc. 

Cade  IrKkjstries,  Inc. 

Ourand  Holding  Corp. 

Panolam  Industries  Holdings,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/03/1999 


20000070  . 

20000071  . 
20000110  . 

20000263  . 

20000264  . 
20000323  . 
20000325  . 


SNPESA  

SNPE  S.A  

Tabacalera  S  A 


EarthLink  Networi<,  Inc 

MindSprirtg  Enterprises.  Inc 

The  Chase  Manhattan  Corporation 
American  Express  Company  


Mr.  Rnhanl  Shotell  .. 
Mr.  0M(  VanDeMari( 


Societe        Natk>nale        d'Expoitation 
Industrielle  des  Tabacs. 

MIndSpring  Enterprises.  Inc 

EaithUnk  Networtc,  Inc 

VIsnn  Tynenty-One,  Inc 

Electronic  Data  Systems  Corporation  .... 


Vanchem,  Inc.,  VanDeMart<  Chemical 

Company,  Inc. 
Vanchem.   Inc,   VanDeMaik  Chemk^l 

Company.  Inc. 
Societe         Nationale         d'Expoitation 

Industneile  des  Tabacs. 
MindSpring  Enterprises.  Inc. 
EarthLink  Network.  Inc. 
Vision  Twenty-One,  Inc. 
EDS  Sliamrock  Corporation. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11A)4/1999 

2000014 I  M.  Francois  Pinault  Samsonite  Corporation |  Samsooite  Corporation. 

TRANSACTIONS  GR/kNTED  EARLY  TERMINATION— 11/DS/1 999 


19994588, 
19994589 


20000069  . 
20000132  . 


The  LTV  Corporation 
The  LTV  Corporation 


Country  Mutual  Insurance  Company 
Siemer«  AG  


Paul  G  Desmarais 

Albert  Frere ... 

Hdyoke  Mutual  Insurance  Company 

NeoPoint.  Inc  


Coppenwekj  Canada,  Inc..  Coppenwekl 

Corporation. 
CoppenveM  Canada.  Inc.,  Coppenweld 

Corporation. 
Holyoke  Mutual  Insurance  Company. 
NeoPoint,  Inc 
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Trans  No. 


20000146  . 

20000171  . 
20000240  . 

20000245  . 

20000246  . 
20000248  . 
20000251  . 

20000271  . 

20000272  . 

20000273  . 

20000281  . 
20000288  . 

20000300  . 

20000301  .. 


Acquiring 


SAP       Aktiengesellschaft       Systeme. 

Anwendungen  Produkte  in  der 

CBS  Corporation  

Leiner  Health  Products  Group  Inc  

Wells  Fargo  S  Company 

Big  V  Holding  Corp  

Bain  Capital  Fund  VI.  LP 

Inteipump  Group  S.p.A 

AT&T  Corp  

ITC  Holding  Company.  Inc 

May  Department  Stores  Coippany.  a 

Delaware  corporation 

Richard  Li  

Ford  Motor  Company 

Bank  ol  Montreal '.  ' 


Bank  of  Montreal  . 


20000303  Quintiles  Transnational  Corp 

20000309 The  New  Yort<  Times  Company 

20000328 United  Parcel  Sen/ice  of  America  Inc 

20000330 PeopleSoft,  Inc 

20000339 I  Sisters  of  St.  Francis  Health  Sen/ices, 

Inc 

20000341  !  America  Online.  Inc  

20000344  El  Paso  Energy  Coqx>ration 


20000345  . 
20000347 


Central  and  South  West  Coiporation 


Mk:fiael  Haentjes  

20000349 :  Inter-Tel,  Incorporated 

20000350 ,  Willis  Stein  &  Partners  II.  LP 

20000354 I  Manufacturers'  Services  Limited 

20000357 Evening  Telegram  Company 

20000358 !  Welsh,  Carson.  Anderson  &  Stowe  VIII 

LP 
20000359 Group  1  Automotive.  Inc 


20000360  . 


20000361 


Goup  1  Automotive,  Inc 


Welsh,  Carson.  Anderson  S  Stowe  VII, 
LP 


Acquired 

Schwab-Stiftung  fur  wirtgchaftliche  und 
Soziale  Entwicklung 

Big  Entertainment.  Inc  

Leslie  L  Dan „...].. 

ATG  Gnxip.  Inc ''".' 

ShopRite  of  Pennington,  Inc 
R.R.  Donnelley  &  Sons  Company 
Muncie  Power  Products.  Inc 

Knology.  Inc  

Knotogy,  Inc  

Zions  Reserve  Trust  

CMGI.  Inc 

Bames  Family  Tnjst „ 

Thomas  E.  Burtie  „ 

Richard  L  Christensen  

Medioonsult.oom.  Inc  

The  Chronicle  Publishing  Company 

Peter  F.  Ullrich  

VanUve  Coiporainn  (The) 
Columbia/HCA  Healthcare  Corporation 

Gateway,  Inc 

Central  and  South  West  Corporation 


El  Paso  Energy  Corporabon 

Sony  Corporation  „ 

Executone  Informatkm  Systems.  Inc 

Aavid  Thermal  Technologies.  Inc 

3Com  Corporation 

Young  Broadcasting  Inc 

Welsh.  Carson.  Anderson  &  Stowe  VII 
LP. 

Ira  J.  Rosenberg  and  Judith  A  Rosen- 
berg (husband  &  wife) 

David  E.  Rosenberg „ 


Professkvial  Training  Services.  Inc 


Entities 


Industry  to  Industry.  Inc. 

Big  EniertalnmenL  Inc. 

Granutec.  Inc 

ATG  Group,  Inc, 

Shopnte  of  Pennington.  Inc. 

Stream  Intematnnal  Inc. 

Muncie  Power  Products,  Inc. 
I  Knotogy,  Inc. 

Knology,  Inc. 

Zions  Co-operative  Mercantile  Institu- 
tion 

CMGI.  Inc, 

Fremont  Ford  Sales.  Inc. 

Burt<e.  Chnstensen  S  Lewis  Securities. 
Inc. 

Burtte.  Chnstensen  i  Lewis  Securities, 
Inc 

Mediconsult.com,  Inc 

Tile  Chronicle  Publishing  Company. 

Challenge  Air  Cargo,  Inc. 

Vanuve  Corporation  (The) 

aympia  Fields  Regional  Osteophatic 
Medical  Center, 

Gateway,  Inc 

Orange  Cogeneration  Limned  Partner- 
ship, 

Polk  Power  Pamers.  LP 

Newco  1  (Orange  Subsidiary.  Newco  2 
(Polk  Subsidiary). 

RED  Distnbution  Inc 

Executone  Information  Systems,  inc. 

Aavid  Tfiermal  Technotogies,  Inc 

3Com  Corporation, 

Young  Broadcasting  ol  LaCrosse,  Inc 

GKN  HoWings.  Inc 

IRA  BuK*  Ponnac.  LLC.  IRA  Subani. 
ac.  IMG  Company.  LLC.  North 
Shore  Auto  Brokers.  Inc 

IRA  Chrysler  Products.  Inc  (dba  IRA 
Jeep).  IRA  Motor  Grtxip  (dba  IRA 
Lexus).  IRA  Molor  Imports.  Inc.  (dba 
IRA  Mazda,  Isuzu,  Porsche.  Audi). 

Protesskxial  Training  Services,  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  aark. 
Secretary'. 

IFR  Doc,  99-32389  Filed  12-14-99:  8:45  am) 
BULMQ  COOC  «7Sa-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

SBction  7A  of  the  CUayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  Ine  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  inilividual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  tennination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisition  during  the 
applicable  waiting  period. 


Trans  No. 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— ian3n999 


19994626 I  Umgs  Dnig  Stores  Corporation I  Rite  Aid  Corporatwn  I  Thrifly  Payless.  Inc 


70040 
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Trans  No.         1                          Acquiring 

Acquired 

Entities 

19994608 

Wilfred  Uytengsu      

Pelre  Point.  LLC.  a  Connecticul  limited 
liability  company. 

Anderson  Bakery  Company.  Inc..  Bon 

Tor    Foods,    Inc..    Anderson    Snack 
Foods.  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMMATtON— 10n«1S99 


19994472  . 
19994501  . 
19994627 

19994660  . 

19994661  . 
19994677  . 
19994678. 
19994680. 
19994690. 
19894718  . 
19994722  . 

19994744  . 

19994754  . 

19994756  . 
19994760  . 
19994762 

19994764 

19994772  . 

19994773  . 

19994774  . 

19994781  . 

19994782  . 
19994784  . 
19994786  . 
19994794  . 

19994798  . 
19994799 
19994802  . 

20000002  . 

20000003  . 

20000005  - 
20000007  . 
20000011  . 

20000021  . 

20000022  . 

20000031  . 
20000037  . 


Moriilor  Clipper  Equity  Partners.  LP  

Century  Tel,  Inc  

Cdeman  Cable  Acquisition  Corporation 

ac 

Martin  Weinberg 

Martin  Weinberg 

Hanson  PLC 

MJD  Ci3mmunications.  Inc 

Daifuku  Co..  Ltd  

Cart  C.  Icahn 

Hilton  Hotels  Corporation 

Media/Gommunkations  Partners  III  Lim- 
ited Partnership. 

HKks,  Muss,  Tats  &  Furst  Equity  Fund 
III,  LP. 

Amdocs  Limited  


4Front  Technologies,  Inc  

American  Express  Company  

Qwest     Communications     Intematkmal 
IrK. 

Martin  Marietta  Materials,  Inc  

United  Rentals.  Inc  

BCI  Growth  V.  LP  

Willis  Stein  &  Partners  II,  LP  

Washington  Mutual.  Itk  


Pon  Holdings  B.V 

Tlie  Veritas  Capital  Fund,  LP  

Fortune  Brands,  Inc  

GoWar,  Thoma,  Cressey,  Rauner  Fund 
V,  LP. 


Aurora  Foods  Inc  .. 
Transit  Group,  Inc  . 
H&R  Bkxfc,  Inc 


CRHpk:. 
CRHplc. 


JeHerson-Pilot  Corporation 

ITT  Industnes.  Inc  

U.S.  Foodsenrice  


Mead  Corporation  (The)  

Sutxjrtjan  Propane  Partners.  LP 


Bank  ol  Amsnca  Corporaton 
Furman  Saiz  Investois  II  LP  . 


BP  Amoco  p.l.c  

GTE  Corporaton 

Borg-Wamer  Automotive.  Inc 


Leigh  Stsinbsrg  

Jeffrey  S.  Moorad  

Rex  Family  Limited  Partnership 

The  Orwell  Telephone  Company  

Brooks  Automation.  Inc 

Federal  Mogul  Corp  

Promus  Hotel  Corporation  

Philip   0.   Cohen   and   Marda   Cohen. 

(fwsband  aixj  wife). 
Ger^eral  Electric  Company 


Intematkmal    Telecommunicatk)n    Data 
Systems,  Inc. 

Martin  D.  Sass  

EBaner.  Inc  

Philip  F.  Anschutz  


Lany  J.  Earnest  

Brian  J.  Bdand  

Pot  Holdings,  B  V 

Poo  Holdings  B.V 

CNB  Bancshares.  Inc 


Gerak)  R.  Risch  

Advance  Technnal  Products,  Inc 

Miroslaw  f^kwrak  

Delux  Corporatran 


Kellogg  Company 

Land  Transportation,  LLC 
Ernest  J.  Olde  


Franklin  T.  Crocker  .... 
Theodora  D.  Crooker  . 


The  Guarantee  Life  Companies  Inc  

Stanford  Telecommunk^ations.  Inc  

Superior  Products  Manufacturing  Com- 
pany. 

Lewis  B.  Cullman 

SCANA  Corporation 


David  K.  Reinke  .. 
James  C  Marias  . 


Amoco  Fabrics  and  Fibers  Company. 
GTE  North  IrKorporated. 
Coleman  Cable  Systems,  Inc. 

Steinberg  &  Moorad. 
Steinberg  &  Moorad. 
Superior  Products  Company. 
The  Orwell  Telsphorw  Company. 
Brooks  Automation,  Iric. 
Federal  Mogul  Corp. 
Promus  Hotel  Corporation. 
Main  Line  Book  Company. 

Pegasus  Broadcasting  of  San  Juan. 
LL.C. 

International  Telecommunk:ation  Data 
Systems,  IrK. 

CVSI.  Inc. 

EBarter,  Inc. 

Anschutz  Digital  Media,  Inc.,  Precision 
Systenns,  Inc. 

LJ.  Earnest,  Inc 

Bdand  Rentals.  Inc. 

Protocol  Holdings  Inc. 

Protocol  Holdings,  Inc. 

Peoples  Security  Finance  Company. 
Inc. 

Material  Handling  Services,  Inc. 

Advance  Technical  Products.  Inc. 

NHB  Group  Ltd. 

N.R.C  HokUng  Corporation.  United 
Creditors  Alliance  Intsmational  Lim- 
ited. 

The  Eggo  Company 

Land  Transportation,  LLC 

Financial  Mariteting  Services,  Inc.,  Olds 
Financial  Corporation 

Harry  C.  Crooker  &  Sons.  Inc.,  Maine 
Gravel  Services.  Inc. 

Harry  C.  Crooker  &  Sons,  Inc.,  Maine 
Gravel  Ssn/ices.  IrK. 

Ths  Guarantee  Life  Companies  Inc. 

Stanford  Telecommunications.  IrK. 

Supenor  Products  Mfg.  Co.  Limited 
Partnership. 

Cullman  Ventures,  Inc. 

SCANA  Propane  Gas,  Inc.,  SCANA 
Propane  Supply,  Inc. 

Parts  Now  Incorporated. 

Mk:kelt)erry  Communk»tk)ns  Incor- 
porated. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10^5^999 


19994641  

InteSys  Technologies,  Inc 

Daifuku  Ck>.,  Ltd  

Rnhort   R.    Mac   Comiack   Tnjst   U/W 
dated  05/09/73. 

UnM,  mc 

Interne)  Broadcasting  Systems,  Inc 

Loews  Corporation  

Bryan  Family  Tnjsl 

ChannelPoinI,  Inc 

InteSys  Technologies,  Inc. 

19994681  

AutoSimulations,    Inc.,    Auto-Soft   Cor- 

19994710   

Blackstone  CCI  Capital  Partners  LP  .... 

Invemed  Catalyst  Fund.  LP  

TTie  Hearst  Trust        

poration. 
Cotorado  4 — Park  Limited  Partnership, 

19994733 

Sangre  De  Cnslo  Cellular  of  Cotorado 
Limited  Partnership.  Smoky  Hill  Cel- 
lular of  Cotorado  Limited  Partnership. 
Unlfl,  Inc. 

19994758 

Internet  Broadcasting  Systems,  IrK. 

19994783  

The  Tokio  Manne  and  Fire  Insurance 
Co  Ltd 

Puget  Sound  Energy.  Inc 

General  Elsctnc  Company 

First  Insurance  Company  of  Hawaii.  Ltd. 

19994805  

20000008  

Encogen  Northwest.  LP. 
ChannelPoint.  Inc 
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Trans  No. 


20000009  . 


Acquiring 


ChannelPoint,  Inc  . 


Acquired 


Entitles 


General  Electric  Company  First  Colony  Ue  Insurance  Company 


19994699  . 
19994721 
19994779 
19994780  . 
19994787  . 
19994793 
20000006  . 
20000010  . 

20000012  . 


20000015  . 


20000016 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 1(V1V1999 


General  Motors  Corporatkxi  

General  Electric  Company 

Wortd  Access.  Inc  

Jud  L.  SedgwKk  GrandchikJrens  Tnist 

Walter  J.  Burmeister  ) 

MCI  WortdCom  

Osco  Systems.  Inc  

Thomas  T  Gores  


Jose  P.  Bared 


New  Lexington  Clinic  P.S.C  . 
Bradford  Equities  Fund,  LP  . 


20000025 UAL  Corporatron 

20000028 Jack  B.  Binion 


20000029  . 

20000030  . 
20000035 


20000038  . 
20000043  . 

20000046  . 
20000048  , 
20000049 
20000051 

20000053  , 

20000054  . 

20000055  . 
20000056 

20000057  . 

20000058  .. 


Strooach  Tnjst  

Stronach  Trust  

INEOS  Acryltos  Umitad  . 


20000059 Harris  Corporatron  . 

20000060 


O.  Bnjton  Smith  

Highland  Capital  Partners  IV  Limited 

Partnership. 

United  Petroleum  Corporatkxi  

National  City  Corporation /, 

Medlmmuns.  Inc  

Donaldson  Company,  Inc  

First  American  Financial  Corporation  .... 

Bell  AtlantK  Corporatton  

Code.  Hennessy  &  Simmons,  IV,  LP  ... 

Tyco  Intsmational  Ltd 

FS  Equity  Partnsrs  IV.  LP.,  a  Delaware 

limited  partnership. 
Cisco  Systems.  Inc 


Media/Communications  Partners  III  Lim- 
ited Partnership. 

20000064 Rice  Partners  II,  LP  

20000075 Barnes  S  rgoble,  Inc 

20000080 McWane.  Inc  „.... „.. 

20000081  '  Metals  USA,  Inc  !..!..!! 

20000083 Douglas  J  Von  Allmen  


20000084  : 
20000095  . 
20000102 
20000107 
20000108 

20000120  . 
20000125  . 


J.  Thomas  Hurvis  

Liz  Claitx)me.  IrK  

Castle  Hartan  Partners  III,  LP 

TPG  Partners  II,  LP  

Cypress   Merchant   Banking    Partners, 
L.P. 

Bernard  Arnault,  an  Individual  

Omnicom  Group  Inc 


Ira  Leon  Rennen 

Crown  Castle  Intsmatkxial  Corp  

Jud  L.  Sedgwick  Grandchildfon's  Trust 

Work)  Access.  Inc 

Wortd  Access,  Inc 

Wireless  One,  Inc  

KPMG  LLP  

NetLpjix  Communkattons,  Inc.  a  Deta- 

ware  Corporation. 
Chiltonshire.  N.V  


PhyCof,  Inc  , 


Ygal  Sonenshine  

GetTtwre.com.  Inc  

Empress  Entertainment,  Inc 


Marie  Deniss  DeBartolo  Yort<  

Edward  J-  DeBartolo 

Imperial  Chemical  Industries  PLC 


Freeland  HokSngs,  Inc  . 
Paul  G.  Allen 


Jose  P.  Bared  

Hugo  E.  Pimienta 

U.S.  Biosdence.  Inc 

Air-Maze  Corporatton 

Five  Star  HoWings.  Inc  .... 
Bell  Atlantic  Corporabon  .. 
Kranson  Industnes.  Inc  .... 
Precision  Castparts  Corp  . 
Tyco  Intematkxial  Ltd 


Webllne  Communtoattons  Corporatian 

Rogers.  Penske 

Hsnry  Trentman  


Restaurants  Unlimited.  Inc 

Leonard  Riggto 

MTC  Investors  LLC  _ „.... 

Allmet  Building  Products,  Inc 

Leighton  HekJ  and  Sara  ReW  (husband 
and  wife). 

Hoechst  Aktisngesellsctiaft 

Anthony  Podell  

The  SK  Equity  Fund,  LP _ 7... 

Genesis  Health  Ventures.  Inc 

Genesis  Health  Ventures,  Inc 


TAG  Heuer  International  SA  . 
M/A««  Inc 


AM  General  Corp 
Crown  Castle  Interrtational  Corp. 
]  FadllCom  Intemattonal.  Inc 
Wortd  Access,  Inc. 
Wortd  Access.  Inc. 
Wireless  One,  Inc. 
KPMG  Consulting.  Inc. 
Matrix  Telecom,  Inc. 

REWJB  Dairy  Plant  Associates.  REWJB 
Gas  Investments.  REWJB  Invest- 
ments. 

PhyCor  of  Kentucky.  LLC.  PhyCor  Real 
Estate,  LLC 

Raygal  Design  Associates,  Inc 

GetThere.com.  IrK 

Empress  Casino  Hamrttond  Corp.,  Em- 
press Casino  Jollel  Corp 

Thistledown,  Inc. 

Thistledown.  Inc. 

ICI  Arcylics  GmbH.  ICI  Japan  Ltd.,  ICI 
Acrylks  Inc.,  ICI  Acrykcs  Holland 
B.V..  ICI  France  SA. 

Freeland  HokSngs.  Inc 

Mercata.  Inc. 

F  S.  Convenience  Stores.  Inc 

AccuBanc  Mortgage  Corporation. 

U.S.  BioscisrKe.  Inc. 

Air-Maze  Corporation 

Five  Star  Holdings.  Inc 

Portland  Cellular  Partnership. 

Kranson  Industnes.  Inc. 

Pent)erthy.  Inc 

Sherwood       Senrices       AG.       Tyco 

Healthcare  Group  LP. 
Weblins  Commumcattons  Corporation. 
Ter>on.  Inc 
Recorded  Books.  Inc..  et.  al. 

Restaurants  Unlimited.  Inc. 
Babbage's  Etc  aC. 
Mancfiester  Tank  &  Equipment  Co. 
Alknet  Building  Products.  Inc. 
Ace  Beauty  Supply  Company.  Inc. 

Cslanese  Ltd. 

Podelt  Industnes  Incorporated 
Wilshire  Restaurant  Group.  Inc. 
Genesis  Health  Ventures.  Inc. 
Genesis  Health  Ventures.  Inc 

TAG  Heuer  International  SA. 
M/A/R/C  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— lOBI/l 999 


19994597  . 

19994748  . 

19994749  . 
19994752 
19994791  . 


General  Elsctnc  Company  . 


WPP  Group  pic  

WPP  Group  pic  , 

American  General  Corporation 
ING  GrospN.V  


19994797 |  Compania  Roca  Radiadores,  S.A  . 

19994804 Tyco  International  Ltd  

20000087 I  TCV  III  (Q),  L.P  


W    Pnjdffl   and   Sheryl    P. 


Matthew 
Prucka. 

Gregg  Wood 

Marc  Agoslini  _.„ 

Financial  Life  Companies,  Inc 
ING  Grijsp  N.V  

Ksramik  Holding  AG  Laufen  .„. 

Siemens  Aktisngesellschati 

ICON  Holding  Corp  


Prucka  Engineering,  Inc. 

Diagnostic  Research.  Inc 
Diagnostic  Rsseaich.  Inc 
Financial  Ufe  Companies.  Inc. 
Oanon  Really  Services.   LLC.  Clanon 

Partners.  LLC 
Laufen  Ceramk^.  IrK, 
Siemens  Aktiengesellschaft 
ICON  HoWing  Corp 


70042 
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Trans  No. 

Aoquirtng 

Acquired 

Enliljes 

20000098  

20000103 

Salecl  M«<licai  Cooioration 

Utjerty  Mutual  Insurance  Company 

Texas  Industments  Incorporated  

t*)vaCare.  Inc 

ACE  Limited  

CMC  Center  Corporation.  Industrial 
Healtti  Care  Company.  Inc.. 
NovaCare  Occupational  IHealth  Serv- 
ices, NovaMarK.  Inc..  RetiabClinlcs. 
Inc. 

ACE  Umited. 

20000109 

Power  Trends.  Inc 

Harold  R.  Rubin  

Power  Trends.  Inc. 

20000130  

Marmor  Holdings.  Inc  

Stevens-Lee  Company. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10/22^999 


19992220  . 
19993582  . 
19994199  . 
19994702  . 
20000085  . 
20000128  . 


El  Paso  Energy  Corporation  

Suez  Lyonnaise  des  Eaux  

VNU  N.V  

Roll-Royce  pic 

Baker  Communications  Fund,  LP  . 
Paul  G.  Allen 


Sonat Inc  

NaIco  Ctwmical  Company  

NJetson  Media  Research,  Inc  . 

Vickers  pic 

Akamai  Technok)gies,  Inc 

Jay  Walker 


Sonat  Inc. 

NaIco  Chemkal  Company. 
Nielsen  Media  Researct),  Inc. 
VkAers  pic. 

Akamai  Tedinologies.  Inc. 
PrKeline  WebHouse  Club.  Inc.,  Vuk»n 
Ventures.  Inc. 


FOR  FUfmiER  INFOKMATION  CONTACT: 

Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Compeation,  Room  303,  Washington, 
DC.  20580,  (202)  32fr-3100. 

By  direction  of  the  Commission. 
Donald  S.  CUric. 
Secretary. 

(FR  Doc.  99-32390  Filed  12-14-99:  8:45  am] 
HLUNO  COOE  nW-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Otflca  Of  tit*  Secretary 

Call  for  Commants  on  Draft  Standards 
on  Culturally  and  Ungulstlcally 
Approprlata  Hsalth  Care  and 
Announcement  of  Regional 
Informattonal  Meetings  on  Draft 
Standards 

agency:  Office  Secretary  OS/Office  of 
Public  Health  and  Science,  Office  of 
Minority  Health,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  DHHS  Office  of  Minority 
Health  announces  the  publication  of  an 
solicitation  of  public  comments  on  draft 
national  standards  on  culturally  and 
linguistically  appropriate  health  care. 
The  120-day  comment  period,  beginning 
lanuary  1,  2000.  will  include  three 
regional  meetings  on  the  draft 
standards.  Individuals  and 
organizatioos  are  encouraged  to  submit 
their  views  on  the  14  draft  standards 
and  the  accompanying  commentary. 
The  national  standards,  as  revised 
according  to  comments  received,  will  be 
published  in  a  final  version  in  the  fall 
of  2000. 


DATES:  The  comment  and  submission 
period  is  January  1  through  April  30, 
2000. 

AIXMESS:  (1)  By  mail,  comments 
postmarked  no  later  than  April  30,  2000, 
can  be  submitted  to:  CLAS  Standards,  c/ 
o  HHS  Office  of  Minority  Health, 
Rockwall  11,  5515  Security  Lane,  #1000, 
Rockville,  MD  20852.  Comments  sent  by 
courier  will  be  accepted  until  5  PM  EST 
on  April  30.  Comments  may  also  be 
submitted  electronically  by  email  to: 
OMHRC_Standards@IQSolutions.com 
or  through  the  Office  of  Minority  Health 
Resource  Center  WebPages  at 
www.omhrc.gov/clas. 

(2)  Individuals  may  register  for  one  of 
the  regional  meetings  by  using  the 
online  registration  form  at 
www.omhrc.gov/clas.  To  request  a 
registration  form  by  mail,  write  to: 
CLAS  Standards  meeting,  c/o  IQ 
Solutions,  113(X)  Rockville  Pike,  Suite 
801,  Rockville,  MD  20852. 

A  reading  room  will  be  made 
available  Monday  through  Friday  from 
9:00  a.m.  B  5:00  p.m..  at  HHS  Office  of 
Minority  Health,  Rockwall  H,  5515 
Security  Lane,  #1000,  Rockville,  MD 
20852.  The  reading  room  will  contain 
all  pertinent  material  related  to  the 
CLAS  standards  and  regional  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guadalupe  Pacheco.  Office  of  Minority 
Health.  5515  Security  Lane,  Suite-1000. 
Rockville.  MD  20852,  Attn:  CLAS, 
Office:  (301)  443-5084,  FAX:  (301)  594- 
0767,  EMAIL: 

gpachecodosophs.dhhs.gov. 
SUPt>LEHENTARY  INFORMATUN: 

Background 

Culttiral  and  linguistic  competence 
suggests  and  ability  by  health  care 
providers  and  health  care  organizations 
to  understand  and  respond  effectively  to 
the  cultural  and  linguistic  needs 


brought  by  patients  to  the  health  care 
encounter.  As  health  providers  begin  to 
treat  a  more  diverse  clientele  as  a  result 
of  demographic  shifts  and  changes  in 
participation  in  insurance  programs, 
interest  in  designing  culturally  and 
linguistically  appropriate  services  that 
lead  to  improved  outcomes,  efficiency 
and  satisfaction  is  increasing.  The 
provision  of  linguistically  and  cultiually 
appropriate  services  is  in  the  interest  of 
providers,  policymakers,  accreditation 
and  credentialing  agencies,  purchasers, 
patients,  advocates,  educators,  and  the 
general  health  care  community. 

Many  health  care  providers  do  not 
have  clear  guidance  on  how  to  prepare 
for  or  respond  to  culturally  sensitive 
situations.  Until  now,  no 
comprehensive  nationally  recognized 
standards  of  cultural  or  linguistic 
competence  in  health  care  service 
delivery  have  been  developed.  Instead, 
Federal  health  agencies,  state 
policymakers,  and  national 
organizations  have  independently 
developed  their  own  standards  and 
practices.  Some  have  developed 
definitions  of  cultural  competence 
while  others  mandate  providing 
language  services  to  limited  English 
speakers.  Some  specify  collection  of 
language,  race,  and  ethnicity  data.  Many 
approaches  attempt  to  be 
comprehensive,  while  others  target  only 
a  specific  issue,  geographic  area,  or 
subfield  of  health  care,  such  as  mental 
health.  The  result  is  a  wide  spectrum  of 
ideas  about  what  constitutes  culturally 
competent  health  services,  including 
significant  differences  with  respect  to 
target  population,  scope,  and  quality  of 
services.  Although  liinited  in  their 
jurisdiction,  many  excellent  policies  do 
exist,  and  the  increasing  numbers  of 
model  programs  and  practices  prove 
that  culturally  competent  health 
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services  are  viable,  beneficial,  and 
important  to  health  care  consumers. 

In  1997.  the  U.S.  Department  of 
Health  and  Human  Services'  Office  of 
Minority  Health  (OMH)  asked  Resources 
for  Cross  Cultural  Health  Care  and  the 
Center  for  the  Advancement  of  Health  to 
review  and  compare  existing  cultural 
and  linguistic  competence  standards 
and  measures  in  a  national  context, 
propose  draft  national  standard 
language  where  appropriate,  assess  the 
information  or  research  needed  to  relate 
these  guidelines  to  outcomes,  and 
develop  an  agenda  for  fiiture  work  in 
this  area.  The  result  of  this  effort  was  a 
two-part  report  submitted  to  OMH  in 
May,  1999  entitled  Assuring  Cultural 
Competence  in  Health  Care: 
Recommendations  for  National 
Standards  and  an  Outcomes-Focused 
Research  Agenda. 

The  first  part  of  this  report 
recommends  national  standards  for 
culturally  and  linguistically  appropriate 
services  (CLAS)  in  health  care.  Based  on 
an  analytical  review  of  kev  laws, 
regulations,  contracts,  and  standards 
currently  in  use  by  Federal  and  State 
agencies  and  other  national 
organizations,  these  recommended 
standards  were  developed  with  input 
from  a  national  project  advisory 
committee  of  policymakers,  health  care 
providers,  and  researchers.  Each 
standard  is  accompanied  by 
commentary  that  addresses  the 
proposed  guideline's  relationship  to 
existing  laws  and  standards,  and  offers 
recommendations  for  implemeDled  and 
oversight  to  providers,  policymakers, 
and  advocates. 

Public  Comment  Period  and  Regional 
Informational  Meetings 

The  Office  of  Minority  Health  has 
determined  that  the  appropriate  next 
step  is  for  the  draft  CLAS  Standards  to 
undergo  a  national  process  of  public 
comment  that  will  result  in  a  broader 
awareness  of  HHS  interest  in  CLAS. 
significant  input  from  stakeholder 
groups  on  the  draft  standards,  and  a 
final  revision  of  the  standards  and 
accompanying  commentary  supported 
by  the  expertise  of  a  national  project 
advisory  committee.  The  final  revisions 
will  be  published  in  the  Federal 
Register  as  recommended  national 
standards  for  adoption  or  adaptation  by 
stakeholder  organizations  and  agencies. 

The  publication  of  the  CLAS 
standards  in  the  Federal  Register,  and 
publicizing  the  availability  of  the 
complete  report  with  commentary  on 
the  Internet  and  through  local,  regional, 
and  national  organizations  will  facilitate 
reaching  as  wide  an  audience  of 
stakeholders  as  possible.  This  period  of 


dissemination  and  awareness-raising 
will  include  three  regional  meetings  to 
gather  and  solicit  detailed  input  from 
interested  individuals  and  organizations 
that  will  complement  and  enhance  the 
public  comments  received  by  HHS 
through  written  and  electronic  means. 
The  14  recommended  standards  are 
published  below  and,  along  with  Part 
One  of  the  full  report,  are  also  available 
online  at  wH-w.omhrc.gov/clas. 
Individuals  and  organizations  desiring 
to  comment  on  the  standards  are 
encouraged  to  read  the  full  report  and 
to  send  comments  during  the  public 
comment  period,  which  will  run  from 
January  1,  2000  to  April  30,  2000. 
Individuals  may  use  one  of  the 
following  methods  for  submitting 
comments:  bv  mail  to:  CXAS  Standards, 
c/o  HHS  Office  of  Minority  Health, 
Rockwall,  II,  5515  Security  Lane,  #1000, 
Rockville,  MD  20852,  by  email  to: 
OMHRC__Standards®IQSolutions.com 
or  through  the  Website  comment  form  at 
wvkTv.omhrc.gov/clas,  or  by  participating 
in  one  of  the  regional  meetings. 
Individuals  sending  comments  are 
requested  to  include  the  following 
information:  name,  position, 
organization,  mail,  and  email  addresses: 
and  to  idenUf\'  specifically  those 
portions  of  their  comments  that  pertain 
to:  the  overall  report,  the  wording  or 
content  of  individual  standards,  or  the 
commentary  on  individual  standards 
contained  in  the  full  report  (indicate  the 
appropriate  standard  number  for  each 
comment). 

Individuals  will  also  have  an 
opportunity  to  participate  in  one  of 
three  regional  meetings  on  the  CLAS 
standards.  The  purpose  of  these  1-day 
meetings  is  to  present  information  on 
the  standards  development  process  and 
for  participants  to  discuss  and  provide 
comments  on  the  standards  themselves 
or  their  implementation.  Due  to  space 
constraints,  participation  will  bo  limited 
to  the  first  150  individuals  who  register 
Registration  virill  be  accepted  starting  on 
December  15, 1999. 

The  dates  and  locations  of  the 
meetings  are  as  follows: 
January  21,  2000  meeting  to  be  held  in 

San  Francisco,  CA; 
March  10,  2000  meeting  to  be  held  in 

Baltimore,  MD: 
April  5.  2000  meeting  to  be  held  in 
Chicago,  IL. 

Complete  information  on  the  regional 
meetings,  including  draft  and  final 
agendas,  will  be  available  online  at 
www.omhrc.gov/cias.  individuals  may 
register  for  one  of  the  regional  meetings 
by  using  the  online  registration  form  at 
www.omhrc.gov/clas  or  by  sending  a 
registration  request  to:  CIAS  Standards 


meetiiig,  c/o  IQ  Solutions.  11300 
Rockville  Pike,  Suite  801,  Rockville,  MD 
20852.  Oidy  preregistered  individuals 
will  be  guaranteed  access  to  the 
meeting:  transportation,  lodging  and 
other  costs  are  ihe  responsibility  of  the 
participant 

Recommended  Standards  for  Culturally 
and  Linguistically  Appropriale  Health 
Care  Services 

Based  on  an  analytical  review  of  key 
laws,  regulations,  contracts,  and 
standards  currently  in  u.se  by  Federal 
and  state  agencies  and  other  national 
organizations,  these  guidelines  were 
developed  with  input  from  a  national 
project  advisory  committee  of 
policymakers,  providers,  and 
researchers.  In  the  full  report,  available 
online  at  www.omhrc.gov/clas,  each 
standard  is  accompanied  by 
commentary  that  addresses  its 
relationship  to  existing  laws  and 
standards,  and  offers  recommendations 
for  implementation  and  oversight  to 
providers,  policymakers,  and  advocates. 

Preamble 

Culture  and  language  have 
considerable  impact  on  how  patients 
access  and  respond  to  health  care 
services.  To  ensure  equal  access  to 
quality  health  care  by  diverse 
populations,  health  care  organizations, 
and  providers  should: 

1.  Promote  and  support  the  attitudes, 
behaviors,  knowledge,  and  skills 
necessary  for  staff  to  work  respectfully 
and  effectively  with  patients  and  each 
other  in  a  culturally  diverse  work 
environment. 

2.  Have  a  comprehensive  management 
strategy  to  address  culturally  and 
linguistically  appropriate  services, 
including  strategic  goals,  plans,  policies, 
procedures,  and  designated  staff 
responsible  for  implementation. 

3.  Utilize  formal  mechanisms  for 
community  and  consumer  involvement 
in  the  design  and  execution  of  service 
delivery,  including  planning,  policy 
making,  operations,  evaluation,  training. 
and,  as  appropriate,  treatment  planning 

4.  Develop  and  implement  a  strategy 
to  recruit,  retain,  and  promote  qualified, 
diverse  and  culturally  competent 
administrative,  clinical,  and  support 
staff  that  are  trained  and  qualified  to 
address  the  needs  of  the  racial  and 
ethnic  ccftnmunities  being  served. 

5.  Require  and  arrange  Tor  ongoing 
education  and  training  for 
administrative,  clinical,  and  support 
staff  in  culturally  and  linguistically 
competent  service  delivery. 

6.  Provide  all  clients  with  limited 
English  proficiency  access  to  bilingual 
staff  or  interpretation  services. 
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7.  Provide  oral  and  written  notices, 
including  translated  signage  at  key 
points  of  contact,  to  clients  in  their 
primary  language  informing  them  of 
their  right  to  receive  interpreter  services 
free  of  charge. 

B.  Translate  and  make  available 
signage  and  commonly  used  written 
patient  educational  material  and  other 
materials  for  members  of  the 
predominant  language  groups  in  service 
areas. 

9.  Ensure  that  interpreters  and 
bilingual  staff  can  demonstrate  bilingual 
proficiency  and  receive  traning  that 
includes  the  skills  and  ethics  of 
interpreting,  and  knowledge  in  both 
languages  of  the  terms  and  concepts 
relevant  to  clinical  or  non-clinictj 
encounters.  Family  or  friends  are  not 
considered  adequate  substitutes  because 
they  usually  lack  these  abilities. 

10.  Ensure  that  the  client's  primary 
spoken  language  and  self-identified 
race/ethnicity  are  included  in  the  health 
care  organization's  management 
information  system  as  well  as  any 
patient  records  used  by  provider  staff. 

1 1 .  Use  a  variety  of  methods  to  collect 
and  utilize  accurate  demographic, 
cultural,  epidemiological  and  clinical 
outcome  data  for  racial  and  ethnic 
groups  in  the  service  area,  and  become 
informed  about  the  ethnic/ cultural 
needs,  resources,  and  assets  of  the 
surrounding  community. 

12.  Undertake  ongoing  organizational 
self-assessments  of  cidtural  and 
linguistic  competence,  and  integrate 
measures  of  access,  satisfaction,  quality, 
and  outcomes  for  CLAS  into  other 
organizational  internal  audits  and 
performance  improvement  programs. 

13.  Develop  structures  and  procedures 
to  address  cross  cultural  ethnical  and 
legal  conflicts  in  health  care  delivery 
and  complaints  or  grievances  by 
patients  and  staff  about  unfair, 
culturally  insensitive  or  discriminatory 
treatment,  or  difficulty  in  accessing 
services,  or  denial  of  services. 


14.  Prepare  an  annual  progress  report 
documenting  the  organization's  progress 
with  implementing  CLAS  standards, 
including  information  on  programs, 
staffing,  and  resources. 

The  complete  report,  along  with 
supporting  material,  is  available  online 
at  www.OMHRC.gov/clas. 

DalHd;  D«:enib«r  7.  1999. 
Nathan  Stinsoii,  Jr.. 
Depulv  Assistant  Secretary  for  Minority 
Health. 

IFR  Doc.  89-32419  Filed  12-14-99;  8:45  am) 
BILUNO  C0D6  4ieO-17-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportimity  for  pubUc  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Tide  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Healtii 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Pro)ect:  Voluntary  Partner 
Surveys  To  Implement  Executive  Order 
12862  in  the  Health  Resources  and 
Services  Administration — (OMB  091S- 
0213) — Extension 

In  response  to  Executive  Order  12862, 
the  Health  Resources  and  Services 
Administration  (HRSA)  is  proposing  to 
conduct  voluntary  customer  surveys  of 
its  "partners"  to  assess  strengths  and 
weaknesses  in  program  services.  A 
generic  approval  is  being  requested  bom 
OMB  to  conduct  the  partner  surveys. 
HRSA  partners  are  typically  State  or 
local  governments,  health  care  facilities, 
health  care  consortia,  health  care 
providers,  and  researchers. 

Partner  surveys  to  be  conducted  by 
HRSA  might  include,  for  example,  mail 
or  telephone  surveys  of  grantees  to 
determine  satisfoctioo  with  a  technical 
assistance  contractor,  or  in-class 
evaluation  forms  completed  by 
providers  who  receive  training  from 
HRSA  grantees,  to  measure  satisfaction 
with  the  training  experience.  Results  of 
these  surveys  will  be  used  to  plan  and 
redirect  resources  and  efforts  as  needed 
to  improve  service.  Focus  groups  may 
also  be  used  to  gain  partner  input  into 
the  design  of  mail  and  telephone 
surveys.  Focus  groups  in-class 
evaluation  forms,  mail  surveys,  and 
telephone  surveys  are  expected  to  be  the 
preferred  methodologies. 

A  generic  approval  will  permit  HRSA 
to  conduct  a  limited  number  of  partner 
surveys  without  a  full-scale  OMB 
review  of  each  survey.  If  generic 
approval  is  granted,  information  on  each 
individual  partner  survey  will  not  be 
published  in  the  Federal  Register. 

The  estimated  response  burden  is  as 
follows: 


Type  ot  survey 

Numtwr  of 
lespondenls 

Responses 
per 

Hours  per 
response 

Tolaf  hour 
bunJen 

40.000 

12,000 

SO 

1 
1 
1 

.06 
.25 
1.5 

^,000 

3,000 

75 

Total  

52.050 

1 

.10 

5,075 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20657, 
Written  comments  should  be  received 
within  60  days  of  this  notice, 

Daied:  December  9, 1999. 
lane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
[PR  Doc.  99-32429  Filed  12-14-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (60  FR  56605 
as  amended  November  6, 199S,as  last 
amended  at  64  FR  46694-6,  dated 
August  26,  1999).  This  notice  reflects 
the  organizational  and  functional 
changes  in  the  HTV/AIDS  Bureau.  Make 
the  following  changes: 

1.  Delete  the  functional  statement  for 
the  Office  of  Communications  (RVl)  in 
its  entirety. 

2.  Delete  the  functional  statement  for 
the  Office  of  Program  Support  (RV2)  in 
its  entirety  and  replace  with  the 
following: 

Office  of  Program  Support  (RV2) 
Plans,  directs,  coordinates,  and 
evaluates  Bureau-wide  administrative 
and  management  support  activities. 
Specifically:  (1)  Serves  as  the  Associate 
Administrator's  principal  source  for 
management  and  administrative  advice 
and  assistance;  (2)  assists  in  the 
development  and  administration  of 
policies  and  procedures  which  govern 
the  review  and  final  recommendation 
for  funding  to  the  Associate 
Administrator;  (3)  in  cooperation  with 
the  ENvision  of  Financial  Management, 
Office  of  Management  and  Pro-am 
Support  (OMPS),  provides  guidance  to 
the  Bureau  on  financial  management 
activities;  (4)  in  cooperation  with  the 
Office  of  Human  Resources  and 
Development,  HRSA,  coordinates 
persoimel  activities  for  the  Bureau  and 
advises  the  Associate  Administrator  on 
the  all(x:ation  of  the  Bureau's  personnel 
resources;  (5)  in  cooperation  with  the 
Division  of  Grants  and  Procurement 
Management,  OMPS,  conducts  all 


business  management  aspects  of  the 
review,  negotiation,  award,  and 
administration  of  Bureau  grants  and 
cooperative  agreements,  and  coordinates 
the  Bureau's  contracts  operations;  (6) 
develops  and  maintains  a  system  that 
tracks  grant  funds  by  program.  State  and 
grantee  and  by  purpose  of  grant  award; 
(7)  provides  support  to  field  staff  as 
appropriate  by  program;  (8)  provides 
organization  and  management  analysis 
for  the  Bureau,  develops  policies  and 
procedures  for  internal  Bureau 
requirements,  and  interprets  and 
implements  the  Administration's 
management  policies  and  procedures; 
(9)  coordinates  the  Bureau's  delegations 
of  authority  activities;  (10)  manages  the 
Bureau's  performance  appraisal  and 
employee  performance  management 
systems;  (11)  provides  or  arranges  for 
the  provision  of  support  services  such 
as  supply  management,  space 
management,  manual  issuances,  forms, 
records,  reports,  and  supports  civil 
rights  compliance  activities;  and,  (12) 
provides  direction  regarding 
technological  developments  in  office 
management  activities. 

3.  Delete  the  functional  statement  for 
the  Office  of  Policy  and  Program 
Development  (RV3)  in  its  enliretv  and 
replace  with  the  following: 

O^ice  of  Policy  and  Program 
Development  (RV3) 

Serves  as  the  Bureau's  focal  point  for 
planning,  legislation,  and  related 
coordination  activities  including  the 
development  and  dissemination  of 
program  objectives,  alternatives,  policy 
statements  and  the  formulation  and 
interpretation  of  program  related 
policies.  Specifically;  (1)  Advises  the 
Associate  Administrator  and  Division 
Direc:tors  in  the  development  of  plans 
and  legislative  proposals  to  support 
Administration  goals,  and  serves  as  the 
primary  staff  unit  on  special  projects  for 
the  Associate  Administrator;  (2) 
coordinates  with  the  Office  of  Planning, 
Evaluation,  and  Legislation  (OPEL), 
HRSA,  and  other  appropriate  offices  in 
the  preparation  of  HTV/AlDS-related 
program  and  legislative  proposals, 
including  the  preparation  of  testimony 
and  related  information  to  be  presented 
to  the  Congress;  (3)  monitors  and 
analyzes  HIV/AIDS-related  policy  and 
legislative  developments,  both  within 
and  outside  the  Department,  for  their 
potential  impact  on  HIV/ AIDS  activities, 
and  advises  the  Associate  Administrator 
on  alternative  courses  of  action  for 
responding  to  such  developments;  (4) 
organizes,  guides,  and  coordinates  the 
Bureau's  program  planning  and 
development  activities,  and  prepares  the 
Bureau's  strategic  planning  agenda;  (5) 


provides  staff  services  and  coordinates 
activities  pertaining  lo  legislative  policy 
and  position  papers,  including  the 
development  of  legislative  proposals 
and  the  analysis  of  existing  and  pending 
Federal  and  State  legislation  to  assure 
the  fullest  possible  consideration  of 
programmatic  requirements  in  meeting 
established  departmental,  and  HRSA 
goals;  (6)  maintains  liaison  with  the 
.Agency,  Department,  and  other 
agencies,  and  distributes  legislative 
materials;  (7)  participates  in  the 
development  and  coordination  of 
program  policies  and  implementation 
plans,  including  the  development, 
clearance,  and  dissemination  of 
regulations,  criteria,  guidelines,  and 
operating  procedures;  (8)  serves  as  the 
point  of  contact  for  the  Agency, 
developing  and  coordinating  working 
relationships  and  conducts  specific  joint 
acrtivities  among  programs  to  assure 
optimum  interaction  on  related  HIV/ 
AIDS  activities  and  to  minimize 
duplication  and  overlap;  (9)  conducts 
special  inquiries  and  stuclies  with 
emphasis  on  coorciinating.  managing 
ind/oT  undertaking  specnal  projects 
which  cut  across  Office  or  Division  lines 
and  responsibilities;  (10)  coordinates 
Bureau  and  HRSA  commenls  on  HIV/ 
AIDS-related  reports,  position  papers, 
legislative  proposals,  and  related  issues: 
(11)  coordinates  responses  to  requests 
for  information  received  from  other 
OPDIVs  of  the  Department  and  from 
outside  the  Department;  (12)  provides 
program  policy  interpretation  and 
technical  assistanc:e  to  other 
governmental  and  private  organizations 
and  institutions;  (13)  develops  and 
coordinates  performance  measures;  and. 
(14)  manages  the  Bureau's  executive 
secretariat  functions. 

4.  Establish  the  Office  of 
Communic:ations  and  Information 
Dissemination  (RV8) 

The  Office  of  Communications  and 
Information  Dissemination  plans, 
designs,  executes  and  evaluates  national 
and  international  commimic:ation  and 
information  dissemination  programs 
whicA  include  the  development  of 
written  and  broadcast  materials 
conveying  complex  information  about 
HTV/AIDS.  the  maintenance  of  effective 
working  relationships  with  high-level 
public  and  private-sector  policy  makers 
and  development  of  recommendations 
to  improve  HIV/AIDS  Bureau  program 
effectiveness.  Specifically:  (1)  Collects, 
compiles,  and  distributes  various  data 
and  information  on  HIV/ AIDS  health 
care  issues  and  programs  related  lo  the 
activities  of  the  Bureau;  (2)  develops 
and  provides  information  materials  to 
HIV/ AIDS  health  program  planners. 
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providers,  consumers  and  others  to 
assist  in  decisionmaking  and 
maiBtaining  effective,  efficient 
operations;  (3)  develops  and  produces 
in-house  communicatians  to  iielp 
ensure  the  understanding  of  current 
AIDS  issues  and  Bureau  program 
activities:  (4)  maintains  information 
about  primary  sources  of  data  and 
information  on  the  health  industry, 
disease  trends,  and  public  and  private 
programs:  (5)  fosters  and  maintains 
relationships  with  and  provides  a 
referral  service  to  Federal  agencies. 
State  and  local  governmental  imits, 
private  health  and  medical 
organizations,  and  other  organizations 
with  which  the  Bureau  has  mutual 
interests:  (6)  provides  technical 
assistance  to  Bureau  program  managers 
and  project  officers  in  identifying  data 
and  information  needs  and  developing 
information  products:  (7)  provides 
technical  assistance  to  Bureau  program 
managers  in  information  and 
communications  product  packaging, 
desktop  publishing,  and  media 
relations;  (8)  produces  reports,  articles, 
briefings,  speeches,  exhibits  and  other 
multi-media  communications  on  Bureau 
services  and  on  programs  directed  at  the 
Bureau  service  and  provider 
populations:  (9)  develops  and 
implements  new  and  irmovative 
communication  strategies  including 
utilization  of  automated  methods  and 
electronic  media  in  carrying  out  its 
responsibilities  including  managing  and 
maintaining  content  of  the  Bureau's 
electronic  web  site,  and  liaison  with  the 
HRSA  webmaster  for  technical  support 
and  design;  and  participation, 
coordination,  and  content  development 
in  use  of  technologies  such  as  satellite 
transmission  and  distance  learning;  (10) 
functions  as  media  advisor  to  Bureau 
Associate  Administrator  and  other 
senior  program  staff;  (11)  reviews 
federal,  state,  and  local  legislation, 
issues,  programs  and  policies  and  their 
impact  on  health  care  organization 
financing  and  service  delivery  to  special 
populations  served  by  Bureau  programs; 
(12)  identifies  issues  and  problems  and 
conducts  appropriate  analyses  and 
studies  in  order  to  develop  technical 
assistance  products,  presentations, 
seminars,  and  communications  directed 
at  the  information  and  service  needs  of 
the  intended  audience;  and  (13)  serves 
as  principal  liaison  on  behalf  of  HAB  in 
coordinating  with  HRSA's  Office  of 
Communications,  and  through 
appropriate  channels  with  the 
Department,  and  other  interested  and 
affected  parties  with  respect  to  the 
development  and  dissemination  of 
information  on  ciurent  and  emerging 


health  care  issues,  trends  and  problems 
affecting  the  services,  programs,  and 
populations  served  by  the  HAB. 

Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority'  which  were  in  effect 
immediately  prior  to  the  effective  date 
hereof  have  been  continued  in  effect  in 
them  or  their  successors  pending  further 
redelegation. 

This  reorganization  is  effective  upon 
date  of  signature. 

Dated:  IDeciimber  2.  1999. 
Qaude  Earl  Fox, 
Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Servlcas 
Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (60  FR  5660S 
as  amended  November  6, 1995.  as  last 
amended  at  64  FR  46694-«.  dated 
August  26. 1999).  This  notice  reflects 
the  organizational  and  functional 
changes  in  the  Midwest  Field  Cluster. 

Section  RF-10 — OrganizatiQn 

The  Midwest  Field  Cluster  is  headed 
up  by  the  Field  Director  who  reports 
directly  to  the  Associate  Administrator, 
Office  of  Field  Operations.  The  Midwest 
Field  Cluster  is  organized  as  follows: 

A.  Immediate  Office  of  the  Field 
Director 

B.  Office  of  Data  and  Analysis 

C.  Northern  Operations  Division 

D.  Eastern  Operations  Division 

E.  Western  Operations  Division 

Midwest  Field  Cluster  (RF3) 

Immediate  Office  of  the  Field  Director 
(BF33) 

Serves  as  HRSA's  senior  public  health 
official  in  the  Midwest  region,  providing 
liaison  with  State  and  loral  health 
officials  as  well  as  professional 
organizations;  (2)  provides  input  from 
local,  regional  and  state  perspectives  to 
assist  the  HRSA  Administrator  and  the 
Associate  Administrators  in  the 
formulation,  development,  analysis  and 
evaluation  of  HRSA  programs  and 
initiatives:  (3)  at  the  direction  of  the 
Administrator  and/ or  in  conjunction 


with  the  HRSA  Associate 
Administrators  and  the  Associate 
Administrator,  Office  of  Field 
Operations,  coordinates  the  field 
implementation  of  special  initiatives 
wWch  involve  multiple  HRSA  programs 
and/or  field  offices  (e.g..  Border  Health): 
(4)  assists  with  the  implementation  of 
HRSA  programs  in  the  field  by 
supporting  the  coordination  of 
activities,  alerting  program  officials  of 
potential  issues  and  assessing  policies 
and  service  delivery  systems:  (5) 
represents  the  Administrator  in  working 
with  other  Federal  agencies,  state  and 
local  health  departments,  schools  of 
public  health,  primary  care  associations 
and  organizations,  community  health 
centers,  and  others  in  coordinating 
health  programs  and  activities:  and  (6) 
exercises  line  management  authority  as 
delegated  from  the  Administrator  for 
general  administrative  and  management 
functions  within  the  field  structure. 

Division  of  Data  and  Analysis  (RF34) 

Provides  technical  assistance, 
consultation  and  training  to  Field 
Cluster  staff  and  Agency  grantees 
related  to  data  systems,  planning  and 
evaluation:  (2)  serves  as  focal  point  for 
States  and  Agency  grantees  on  data  and 
data  systems  issues  related  to  HRSA 
program  requirements:  (3)  develops 
statistical  profiles  of  HRSA  grantees  in 
the  region,  and  analysis  of  Geographic 
Information  Systems  profiles  and  other 

f>rofiles  developed  by  federal,  state  and 
ocal  agencies  in  the  region:  (4)  develops 
State  profiles;  (5)  conducts  and 
disseminates,  as  appropriate,  trend 
analysis  of  financial  data,  health 
indicators,  and  service  data  to  identify 
emerging  trends  among  HRSA  grantees 
and  health  service  catchment  areas  in 
the  Midwest;  (6)  provides  consultation 
and  support  to  private  nonprofit 
organizations  involved  in  health  care 
delivery  around  special  studies, 
research  and  evaluation  related  to 
health  disparities:  (7)  analyzes  program 
related  reports;  and  (8)  maintains  Field 
Cluster  program  related  database. 

Northern  Operations  Division  (RFSSI 

Directs  and  coordinates  field 
development  and  implementation  of 
HRSA  programs  and  activities  in  three 
states  within  the  Midwest  Field  Cluster 
designed  to  increase  access,  capacity 
and  capabilities  of  local  and  state  health 
systems  and  programs  serving  the 
underserved  populations  in  the  states 
served  by  the  Division,  including 
primary  care  programs,  maternal  and 
child  health,  HIV/ AIDS,  health  faciliUes 
construction  under  the  Hill-Burton 
Program,  Title  XVI.  and  other  programs, 
rural  health,  and  other  health  related 
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programs;  (2)  provides  continuous 
program  monitoring  of  HRSA  health 
ser\'ice  grants  and  contracts  for 
compliance  with  applicable  laws, 
regulations,  policies:  and  performance 
standards:  (3)  assists  in  the 
implementation  of.  and  monitors 
policies  related  to  National  Health 
Service  Corps  scholarship  and  loan 
repayment  programs:  (4)  provides  for 
development,  implementation  and 
monitoring  of  the  annual  field  work 
plan  related  to  assigned  program  areas, 
including  setting  objectives  respon.sive 
to  national  and  field  priorities  ba.sed  on 
guidance  provided  by  appropriate 
HRSA  bureau  components  and  assigns 
division  resources  required  to  attain 
these  objectives:  (S)  coordinates  with 
other  field  office  staff  and  headquarters 
staff  to  develop  and  consolidate 
objectives  crossing  program  and 
division  lines:  (6)  serves  as  source  of 
expertise  on  health  resources  and 
services  development,  primary  health 
care,  maternal  and  child  health,  rural 
health,  and  HIV/AIDS,  and  other  HRSA 
programs:  (7)  establishes  effective 
communication  and  working 
relationships  wiUi  health-related 
organizations  of  States  and  other 
jurisdictions:  and  (8)  serves  as  a  focal 
point  for  information  on  health  resource 
programs  and  related  efforts,  including 
voluntary,  professional,  academic  and 
other  private  sector  activities.  The  Stales 
vrithin  the  Northern  Operations 
Division  include  Minnesota,  Wisconsin 
and  Illinois. 

Eastern  Operations  Division  (RF36) 

Directs  and  coordinates  field 
development  and  implementation  of 
HRSA  programs  and  activities  in  three 
states  within  the  Midwest  Field  Cluster 
designed  to  increase  access,  capacity 
and  capabilities  of  local  and  state  health 
systems  and  programs  serving  the 
underserved  populations  in  the  stales 
served  by  the  Division,  including 
primary  care  programs,  maternal  and 
child  health, 

HIV/ AIDS,  health  facilities 
construction  under  the  Hill-Burton 
Program,  Title  XVI.  and  other  programs, 
rural  health,  and  other  health  related 
programs:  (2)  provides  continuous 
program  monitoring  of  HRSA  health 
service  grants  and  contracts  for 
compliance  with  applicable  laws, 
regulations,  poUcies,  and  performance 
standards:  (3)  assists  in  the 
implementation  of,  and  monitors 
policies  related  to  National  Health 
Service  Corps  scholarship  and  loan 
repayment  programs;  (4)  provides  for 
development,  implementation  and 
monitoring  of  the  aimual  field  work 
plan  related  to  assigned  program  areas. 


including  setting  objectives  responsive 
to  national  and  field  priorities  based  on 
guidance  provided  by  appropriate 
HRSA  bureau  components  and  assigns 
division  resources  required  to  attained 
these  objectives:  (5)  coordinates  with 
other  field  office  staff  and  headquarters 
staff  to  develop  and  consolidate 
objectives  crossing  program  and 
division  lines:  (6)  serves  as  source  of 
expertise  on  health  resources  and 
services  development,  primary  health 
care,  maternal  and  child  health,  rural 
health,  and  HIV/AIDS,  and  odier  HRSA 
programs:  (7)  establishes  effective 
communication  and  working 
relationships  with  health-related 
organizations  of  States  and  other 
jurisdictions:  and  (8)  serves  as  a  focal 
point  for  information  on  health  resource 
programs  and  related  efforts,  including 
voluntary,  professional,  academic  and 
other  private  sector  activities.  The  States 
within  the  Eastern  Operations  Division 
include  Ohio,  Michigan  and  Indiana. 

Western  Operations  Division  IRF37I 

Directs  and  coordinates  field 
development  and  implementation  of 
HRSA  programs  and  activities  in  four 
states  within  the  Midwest  Field  Cluster 
designed  to  increase  access,  capacity, 
and  capabilities  of  local  and  state  health 
systems  and  programs  serving  the 
underserved  populations  in  the  states 
served  by  the  Division,  including 
priman'  care  programs,  maternal  and 
child  health.  HIV/ AIDS,  health  facilities 
construction  under  the  Hill-Burton 
Program.  Title  XVI,  and  other  programs, 
rural  health,  and  other  health  related 
programs;  (2)  provides  continuous 
program  monitoring  of  HRSA  health 
service  grants  and  contracts  for 
compliance  with  applicable  laws, 
regulations  policies  and  performance 
standards:  (3)  assists  in  the 
implementation  or/and  monitors 
policies  related  to  National  Health 
Service  Corps  scholarship  and  loan 
repayment  programs;  (4)  provides  for 
development,  implementation,  and 
monitoring  of  the  annual  field  work 
plan  related  to  assigned  program  areas, 
including  setting  objectives  responsive 
to  national  and  field  priorities  based  on 
guidance  provided  by  appropriate 
HRSA  biu-eau  components  and  assigns 
division  resources  required  to  attain 
these  objectives:  (5)  coordinates  with 
other  field  staff  and  headquarters  staff  to 
develop  and  consolidate  objectives 
crossing  program  and  division  lines:  (6) 
serves  as  source  of  expertise  on  health 
resources  and  services  development, 
primary  health  care,  maternal  and  child 
health,  rural  health,  and  HIV/AIDS,  and 
other  HRSA  programs;  (7)  establishes 
effective  communication  and  working 


relationships  writh  health-related 
organizations  of  States  and  other 
jurisdictions;  and  (8)  serves  as  a  focal 
point  for  information  on  health  resource 
programs  and  related  efforts,  including 
volunlar)-,  professional,  academic  and 
other  private  sector  activities  The  Stales 
within  the  Western  Operations  Division 
include  Iowa,  Kansas,  Missouri  and 
Nebraska. 

Dated:  Novemljer  9.  1999. 
Claude  Earl  Fox.  M.O..  M.PJL, 
Administmtom. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  lo  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technolog)'. 

Proposed  Project:  State  Trealnienl  and 
Needs  Assessment  Program  Studies — 
New 

Beginning  in  Fiscal  Year  1 999, 
SAMHSA's  Center  for  Substance  Abuse 
Treatment  (CSAT).  as  part  of  its  Stale 
Treatment  Needs  Assessment  Program 
(STNAP).  awards  grants  to  States  to 
conduct  studies  for  the  purpose  of 
determining  the  need  and  demand  for 
substance  abuse  treatment  within  each 
Stale.  In  order  lo  receive  funds  from  the 
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Substance  Abuse  Prevention  and 
Treatment  Block  Grant.  States  must 
submit  in  their  annual  block  grant 
applications  an  assessment  of  service 
needs  Statewide,  at  the  sub-state  level, 
and  for  specified  population  groups  (as 
required  by  Section  1929  of  the  Public 
Health  Service  Act), 

Most  States  receiving  these  grants  will 
conduct  an  adult  telephone  household 


siuvey  to  collect  information  on  needed 
treatment  for  substance  abuse/ 
dependence.  In  addition,  many  States 
will  conduct  a  variety  of  more  focused 
studies  which  will  collect  data  on 
treatment  need  in  special  populations, 
including  adolescents.  Temporary 
Assistance  for  Needy  Families  (TANF) 
recipients,  transients,  arrestees  and 
other  criminal  justice  populations. 


States  are  required  to  use  core  protocols 
comprised  of  basic  study  design,  data 
collection  methods,  and  a  core  set  of 
questions  for  these  data  collections. 
Previous  STNAP  activities  under 
contract  awards  were  approved  under 
OMB  Control  Number  0930-0186. 

The  estimated  annualized  burden  for 
the  State  needs  assessment  studies  over 
the  next  three  years  is  presented  below. 


No.o) 
rsspordents 


No.  ol 
responses/ 
respondent 


Total 
burden 
hours 


Annuar 
burthen 
hours 


SutvState  Prevalence  Surveys  . 

CrifTHnal  justice  populations 

Total  ~. 


47.537 
63,240 
110,777 


0.55 
0.22 


26,145 
13,913 
40.058 


8,715 
4,638 
13,353 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Biulding,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  December  8, 1999. 
Richard  Kopanda. 
Executive  Officer.  SAMHSA. 
IFR  Doc.  99-32455  Filed  12-14-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOfl 

FMi  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Pennit  Applications;  Notice  of  Receipt 
of  Applications 

summary:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.). 

Pennit  No.  TE-1980S 

Applicant:  Angela  M.D.  Barclay, 
Tucson.  Arizona. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/ absence 
surveys  for  the  cactus  ferruginotis 
pygmy-owl  {Glaucidium  bmsihanum 
cactorum]  in  Arizona. 

Permit  No.  TE-800052 

Applicant:  Southern  Nevada 
Environmental  Inc..  Las  Vegas.  Nevada. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
siuveys  for  the  cactus  ferruginous 
pygmy-owl  {Glaucidiuni  brasUianum 
cactorum)  in  various  counties  in 
Arizona. 


Permit  No.  TE-8194S1 

Applicant:  Travis  County 
Transportation  k  Natural  Resources, 
Austin,  Texas. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  the  following  karst 
invertebrates  in  Texas: 

Tooth  Cave  spider  [Seoteptoneta  myopica] 
Bee  Creek  Cave  harvestman  {Texella  ivddelli) 
Bone  Cave  harvestman  ( Texella  reyesi) 
Tooth  Cave  ground  beetle  [Bhadine 

persephone] 
Kretschinan'  Cave  mold  beetle  [Texamaurops 

reddeim 
Tooth  Cave  pseudoscorpion  [Tanarocreog^s 

texano) 

Permit  No.  TE-B19451 

Applicant:  Janine  Spencer.  Prescott, 
Arizona. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  the  cactus  ferruginous 
pygmy-owl  (Glaucidium  brasUianum 
cactorum),  southwestern  willow 
flycatr^er  [Empidonax  traillii  extimus). 
and  Yuma  clapper  rail  (Rallus 
longirostris  yumanensis)  in  Arizona. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  January  14,  2000. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Legal 
Instruments  Examiner,  Division  of 
Endangered  Species/Permits.  Ecological 
Services.  PO  Box  1306.  Albuquerque. 
New  Mexico  87103.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMA-nON  CONTACT:  The 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  Division  of 


Endangered  Species/Permits,  PO  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
requesting  copies  of  documents. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  address  above. 
Susan  MacMullin. 

.Acting  Programmatic  Assistant  Regionol 
Director.  Ecological  Services.  Region  2. 
Albuquerque.  Sew  Mexico. 
IFR  Doc.  99-32513  Filed  12-14-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  o<  an 
Application  tor  Incidental  Take  Permit 
tor  Houston  Toad  During  Constrtjction 
ol  a  Single  Family  Residence  on  0.5 
Acre  of  the  6.517-acrB  Lot  7  In  the 
Overlook  Subdivision  In  Bastrop 
County,  Texas 

summary:  Tamera  Smith  (Applicant)  has 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
AppUcant  has  been  assigned  pennit 
number  TE-020079-0.  The  requested 
permit,  which  is  for  a  period  of  5  years, 
would  authorize  the  incidental  take  of 
the  endangered  Houston  toad  (Bufo 
houstonensis).  The  proposed  take  woidd 
occur  as  a  result  of  die  construction  of 
a  single  family  residence  on  Lot  7  of  the 


Federal  Register/Vol.  64.  No.  240 /Wednesday.  December  15.  1999/NoUces 


70049 


Overlook  Subdivision,  Bastrop  County, 
Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  shoidd  be  received  on  or 
before  January  14.  2000. 
addresses:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Senice.  P.O.  Box 
1306,  Albuquerque.  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tannika  Engelhard,  Ecological  Services 
Field  Office,  10711  Burnet  Road.  Suite 
200,  Austin,  Texas  78758  (512/490- 
0063).  Documents  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  at  the  above 
address.  Please  refer  to  permit  number 
TE-020079-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tannika  Engelhard  at  the  above  Austin 
Ecological  Ser\'ices  Field  Office. 
SUPP1.EMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
APPUCANT:  Tamera  Smith  plans  to 
construct  a  single  family  residence  en 
6.517  acres  platted  as  Lot  7  in  the 
Overlook  Subdivision.  Bastrop  Coimty, 
Texas.  This  action  will  eliminate  less 
than  one  acre  of  habitat.  The  apphcant 
proposes  to  mitigate  for  this  incidental 
take  of  the  Houston  toad  by  donating 
SI. 500  into  die  National  Fish  and 
Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Alternatives  to  this  action  were 
rejected  because  not  developing  the 


subject  property  vrith  federally  listed 

species  present  was  not  economically 

feasible  and  alteration  of  the  project 

design  would  not  alter  the  level  of 

impacts. 

Thomas  L.  Bauer, 

Acting  Begionol  Director.  Region  2, 

Albuquerque.  .S'ew  Mexico. 

IFR  Doc.  99-32456  Filed  12-14-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  ot  an 
Application  for  incidental  Take  Permit 
for  Houston  Toad  (Bufo  houstonensis) 
During  Construction  of  a  Single  Family 
Residence  on  5.068  Acres  on  Lot  13  in 
the  Circle  0  Country  Estates 
Subdivision  in  Bastrop  County,  Texas 

summary:  Shelby  Gregory  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE-020080-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  [Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  of  a  single  family 
residence  on  Lot  3  of  the  Circle  D 
Country  Estates  Subdivision.  Bastrop 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  Uie 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  lanuary  14,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  lo  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Scott 
Rowin,  Ecological  Services  Field  Office, 
10711  Bumel  Road.  Stjite  200.  Austin. 
Texas  78758  (512/490-0063). 
Docimients  will  be  available  for  public 
inspection  by  written  request,  by 


appointment  only,  during  normal 
business  hours  (8:00  lo  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service.  Austin. 
Texas.  Written  data  or  conunents 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor.  Ecological  Services  Field 
Office,  Austin.  Texas  at  the  above 
address.  Please  refer  to  permit  number 
TE-020080-0  when  submitting 
commenl.s. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Rowin  at  the  above  Austin 
Ecological  Sen-ices  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

Shelby  Gregorj'  plans  to  construct  a 
single  family  residence  on  5.068  acres 
platted  as  Lot  13  in  the  Circle  D  Country 
Estates  Subdivision,  Bastrop  Count>'. 
Texas.  This  action  will  eliminate  less 
than  one  acre  of  habitat.  The  applicant 
proposes  to  mitigate  for  this  incidental 
take  of  the  Houston  toad  by  donating 
SI  .500  into  the  National  Fish  and 
Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Alternatives  to  this  action  were 
rejected  becau.se  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible  and  alteration  of  the  project 
design  would  not  alter  the  level  of 
impacts. 
Thomas  L.  Bauer, 
.4c(ing  Regional  Director.  Region  2. 
.Albuquerque.  .Veu'  Mexico. 
IFR  Doc  99-32457  Filed  12-14-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Availability  ol  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  (or  Incidental  Take  PermH 
During  Construction  ot  a  Single  Family 
Residence  on  0.75  acres  ol  the  3.88- 
Acres  on  Lot  14,  Westclitt  SutKllvision, 
8004  Two  Coves  Drive.  Austin.  Texas 

SUMMARY:  David  Anderson  (Applicant) 
has  appUed  for  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
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incidental  take  pennit  pursuant  to 
Saction  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  pennit  number  TE-019709-0. 
The  request  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  (Dendrojc 
chrysoparia).  The  proposed  take  would 
occur  as  a  result  of  the  construction  of 
a  single  family  residence  on  Lot  14.  Two 
Coves  Road,  Austin,  Travis  County, 
Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  January  14,  2000. 
AOORESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contracting  Scott 
Rowin,  Ecological  Services  Field  Office, 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758  (512/490-0063). 
Docimients  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor.  Ecological  Services  Field 
Office,  Austin.  Texas  at  the  above 
address.  Please  refer  to  permit  number 
TE-019709-0  when  submitting 
comments. 

FOB  FURTHER  INFORMATION  CONTACT: 
Scott  Rowin  at  the  above  Austin 
Ecological  Services  Field  Office. 
SUPPLEMENTARY  INF0RMATK3N:  Section  9 
of  the  act  prohibits  the  "taking"  of 
endangered  species  such  as  the  gold- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant:  David  Anderson  plans  to 
construct  a  single  family  residence  on 
Lot  14,  8004  Two  Coves  Drive,  Austin, 
Travis  County.  Texas.  This  action  will 


elimiiute  less  than  one  acre  of  habitat 
and  indirectly  impact  less  than  four 
additional  acres  of  golden-cheekod 
warbler  habitat.  The  applicant  proposes 
to  compensate  for  this  incidental  take  of 
golden-cheeked  warbler  habitat  by 
donating  SI. 500  into  the  Balcones 
Canyonlands  Preser\'e  to  acquire/ 
manage  lands  for  the  conservation  of  the 
golden-cheeked  warbler. 

Alternatives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible,  and  alteration  of  the  project 
design  would  not  decrease  the  impacts. 
Thomu  L.  Bauer, 
Acting  Regional  Director,  Region  2. 
Albuquerque,  New  Mexico. 
;FR  [)oc.  99-32458  Filed  12-14-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

ptM)788-1430-OH] 

Notice  of  Intent  To  Prepare  Land  Use 
Plan  AmefKlments  (or  Land  Tenure 
Adjuetment  and  New  Designations  of 
Areas  of  Critical  Environmental 
Concern  (ACECs)  Within  the  Upper 
Snake  River  District  (USRD).  Shoshone 
Reld  Office  in  Southern  Idaho 

agency:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  Intent,  Amendment  of 
the  existing  Sun  Valley,  Bennett  Hills/ 
Timmerman  Hills  and  Magic 
Management  Framework  Plans  (MFPs) 
and  the  Monument  Resource 
Management  Plan  (RMP)  for  (a)  land 
ownership  adjustments  and  (b) 
designation  of  new  Areas  of  Critical 
Envirorunental  Concern  (ACECs). 

summary:  Pursuant  to  43  CFR  1600.  the 
USRD.  Shoshone  Field  Office  proposes 
to  amend  the  Field  Office's  existing 
MFPs  and  RMP  to  identify  public  lands 
retention  and  transfer  zones  within  the 
USRD.  Shoshone  Field  Office  area.  Also 
pursuant  to  43  CFR  1610.  new  areas 
having  potential  for  ACEC  designation 
and  protective  management  shall  be 
identified  and  considered.  The 
Shoshone  Field  Office  manages 
approximately  1.8  million  acres  of 
public  land,  located  primarily  in  Blaine. 
Camas.  Gooding.  Jerome.  Lincoln 
Counties.  vfHh  a  small  portion  in 
Elmore  and  Minidoka  Counties. 
DATES:  Written  comments  on  the  BLM's 
intention  to  prepare  these  proposed 
land  use  plan  amendments  will  be 
accepted  until  January  31.  2000.  An 
informal  public  scoping  meeting  to 


identify  planning  issues  and  alternatives 
will  be  held  from  4  p.m.  to  8  p.m.  on 
January  12.  2000.  at  the  fire  conference 
room  at  the  Shoshone  Field  Office 
warehouse,  400  West  F  Street, 
Shoshone,  Idaho.  Additional  meetings 
will  be  considered  as  appropriate. 
ADDRESS,  LOCATION  AND  AVAILABIUTY  OF 
DOCUMENTS  RELATED  TO  THE  PROPOSED 
AMENDMENTS:  All  documents  related  to 
the  proposed  amendments  are  located  at 
the  USRD,  Shoshone  Field  Office.  400 
West  F  Street,  Shoshone,  Idaho.  The 
hours  of  availability  are  9  a.m.  to  3  p.m., 
Monday  through  Friday,  except 
holidays.  Comments,  including  names 
and  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
street  address  and  times  and  may  be 
published  as  part  of  the  environmental 
assessment  (EA)  or  other  related 
documents.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act. 
you  must  state  this  prominently  at  the 
begiiming  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety.  Comments  should  be  sent 
to  Bill  Baker.  Shoshone  Field  Office 
Manager.  Bureau  of  Land  Management. 
P.O.  Box  2-B.  Shoshone.  Idaho  83352. 
FOR  FURTHER  MFORMATION  CONTACT: 
Additional  information  concerning  the 
proposed  land  use  plan  amendments 
may  be  obtained  from  Debbie  Kovar, 
Realty  Specialist,  at  P.O.  Box  2-B. 
Shoshone.  Idaho  83352.  or  by  calling 
(208)  886-2206. 

SUPPLEMENTARY  INFORMATION:  The 
amendments  will  include  proposals  to 
identify  changes  in  public  lands 
retention  or  transfer  status  and 
designate  new  ACECs.  Appropriate 
alternatives  to  the  proposed 
amendments  will  be  identified  and 
analyzed  in  a  draft  amendment 
doctunent  and  accompanying 
environmental  assessment.  These 
documents  will  be  made  available  for 
public  comment. 

At  a  minimtmi.  expertise  related  to 
the  following  topics  will  be  utilized 
diuing  the  planning  process:  lands, 
wildlife  habitat,  rangeland  management, 
minerals,  cultural  resources,  trust 
responsibilities,  treaty  rights, 
watershed/soils,  threatened/endangered 
and  sensitive  species  and  hazardous 
materials.  As  issues  are  identified, 
appropriate  additional  expertise  will  be 
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added  to  the  plaiuiing  team.  Staff 
members  representing  these  resources 
will  be  involved  in  the  planning 
process. 

The  BLM  anticipates  that  at  least  the 
following  issues  would  be  considered 
during  preparation  of  the  proposed 
amendments: 

1.  Which  public  lands  should  be 
retained  in  public  ownership,  and 
identified  for  "retention  only"  (i.e.,  not 
available  for  disposal]? 

2.  Should  land  tenure  actions  be  taken 
to  improve  manageability  of  public 
lands  in  areas  having  high  public  value? 
If  so,  where  are  these  lands  located  (i.e.. 
which  lands  are  considered  to  be  of 
"high  value"  and  also  in  need  of  land 
tenure  adjustments  to  consolidate 
ownership  or  otherwise  improve  BLM's 
ability  to  manage  resources  on  the 
lands)?  Is  there  a  need  to  consolidate 
ownership  of  scattered  parcels  of  public 
land  by  exchanging  for  private  or  State 
lands?  If  so.  which  areas  are  most 
important,  which  public  lands  coidd  be 
disposed  of  by  exchange,  and  which 
non-federal  lands  should  the  BLM  seek 
to  acquire? 

3.  Which  lands,  if  any,  should  be 
identified  for  disposal  by  sale, 
exchange,  or  under  other  authorities,  to 
address  concerns  such  as  trespass, 
community  expansion,  enhanced 
manageability  of  State  and  Federal 
lands,  pending  expiration  of  land  use 
permits,  etc.? 


4.  If  public  lands  are  proposed  for 
exchange,  should  there  be  some  kind  of 
priority  process  utilized  in  considering 
the  resource  values  gained  and  lost?  For 
example.  shotUd  the  exchange  lands 
provide  better  federal  land  management, 
and  better  meet  the  needs  of  the  State 
of  Idaho  and  local  people?  Should  it  be 
considered  whether  the  lands  needed 
are  for  the  economy,  community 
expansion,  recreation  areas,  food,  wood 
fiber  production,  minerals,  and  fish  and 
wildlife  habitat,  or  other  important 
values  and  usee? 

5.  In  addition  to  presently  designated 
Areas  of  Critical  Environmental  Concern 
(ACECs).  which  public  lands,  if  any, 
should  be  considered  for  designation  as 
ACECs? 

Dated:  November  30, 1999. 
Junes  E.  May, 
District  Manager. 

|FR  Doc  99-32252  Filed  12-14-99;  8:45  ami 
nuJNG  COOE  4S10-W-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-670-1220] 

Recreation  Management 

AGENCY:  Bureau  of  Land  Management. 
DOI. 


ACTION:  Development  of  a  Recreation 
Management  Plan  to  guide  the  activities 
in  the  Imperial  Sand  Dtines  Recreation 
Area  through  the  next  decade.  The 
current  plan  was  written  in  1987  and  is 
in  need  of  revision.  The  recent  listing  of 
Threatened  and  Endangered  Species. 
u.se  patterns,  and  demographics  for  the 
Imperial  Sand  Dunes  have  changed  in 
the  past  13  years  bringing  new  issues 
and  concerns  to  be  addressed. 

SUMMARY:  This  notice  affects  public 
lands  under  the  administrative 
responsibility  of  the  Bureau  of  Land 
Management.  El  Centro  Field  Office  and 
is  know  as  the  Imperial  Sand  Dunes 
Recreation  Area.  'The  boundary  is 
delineated  by  in  the  following 
townships  and  ranges. 
T12S.  R16E. 
T17S.  R19E. 
Ties.  R21E 

The  most  highly  visited  portion  of  the 
dune  system  is  traversed  to  the  north  by 
Highway  78  and  the  south  by  Interstate 
8.  The  west  boundary  follows  the 
abandoned  Old  Coachella  Canal,  while 
the  east  boimdary  follows  the  Union 
Pacific  Railroad.  The  exact  planning 
area  location  is  available  at  the  El 
Centro  BLM  office. 

Public  Scoping  meetings  have  been 
established  to  allow  comments  and 
public  participation  at  the  following 
dates  and  locations: 


lanuary  10.  2000  6:30  prfn.-9;00  p.m 
January  12.  2000  6:30  p.m.-9:00  p.m 
January  14.  2000  6:30  p.m.-9:00  p.m 
lanuary  25.  2000  6:30  p.m.-9:00  p.m 
January  27.  2000  6:30  p.m.-9:00  p.m 


Yuma.  AZ  

Long  Beach,  CA 

Cahuilla 

Phoenix.  AZ 

San  Diego.  CA  . 


Yuma  Civic  and  Conventioo  Center.  1440  W 
Desert  Hills  Drive.  Yuma.  AZ. 

Long  Beach  Gas  Co.  2400  East  Spring  Sowl. 
Long  Beach.  CA. 

CahuiUa  Ranger  Station.  Gecko  Road.  Impe- 
rial Sand  Dunes. 

Phoenix  Public  Litirary.  Music  Room — 4th 
Floor.  Phoenix.  AZ. 

San  Diego  County  Admin  Center.  1600  Pa- 
ciflc  Kighway.  San  Diego.  CA. 


DATES:  The  planning  process  and 
conmient  period  will  be  effective 
December  15. 1999.  Interested  parties 
may  submit  comments  to  the  Field 
Manager.  El  Centre  Field  Office,  1661 
South  4lh  Street,  El  Centro,  CA  92243 
until  February  29.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roxie  Trost.  Outdoor  Recreation 
Planner,  at  1661  South  4th  Street.  El 
Centro.  CA  92243  or  telephone  (760) 
337-4436. 

Dated:  December  9.  1999 
Elayne  Briggs. 
Acting  Field  Manager. 

(PR  Doc.  99-32459  Filed  12-14-99: 8:45  ami 
BuiNG  cooe  U1»-10-l> 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Alaska  Outer  Continental  Shelf  (OCS) 
Region  Offshore  Advisory  Committee; 
Notice  and  Agenda  (or  Meeting 

AGENCY:  Minerals  Management  Service 
(MMSl.  Interior.  » 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Alaska  OCS  Region 
Offshore  Advisory  Committee  of  the 
Minerals  Management  Service  will  meet 
on  Thursday.  January  6.  2000  from  9 
a.m.  to  4:30  p.m. 

The  agenda  will  cover  the  following 
principal  subjects: 


— The  area  identification  for  Proposed 
OCS  oil  and  gas  lease  Sale  1 76. 
Beaufort  Sea. 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  presentations  or  submit 
written  materials  to  the  Alaska  OCS 
Region  Offehore  Advisory  Committee. 
Such  requests  should  be  made  no  later 
than  December  30.  1999.  Requests  to 
make  oral  statements  should  be 
accompanied  by  a  summary  of  the 
statement  to  be  made.  All  oral 
presentations  and  written  statements 
submitted  before  the  conclusion  of  the 
meeting  will  be  made  part  of  the 
meeting  record  and  wUl  be  made 
available  to  the  Committee  for  its 
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discussions.  For  more  informabon,  call 
Michele  Hope  at  (907)  271-6424. 

Transcripts  of  the  Alaska  OCS  Region 
Onshore  Advisory  Committee  meeting 
will  be  available  for  public  inspection 
and  copying  at  the  MMS  in  Anchorage, 
Alaska. 

DATES:  January  6.  2000. 
ADDRESSES:  The  meeting  wUI  be  held  at 
the  VECO  Alaska  Building,  949  East 
36th  Ave.,  Minerals  Management 
Service.  3rd  Floor  Conference  Room. 
Anchorage,  Alaska  99508.  Requests  for 
oral  presentations  to  be  made  on 
January  6,  2000  can  be  made  to  the  same 
address  or  by  phone.  Attention:  Michele 
Hope  at  (907)  271-6424 
FOn  FURTHER  INFORMATION  CONTACT: 
Michele  Hope  at  the  address  and  phone 
number  listed  above. 

Authority:  Federal  .^dviso^y  Committee 
.Act.  Pub.  L.  92^83.  5  US.C.  Appendix  1. 
and  the  Office  of  Management  and  Budget's 
Circular  No.  A-63,  Revised. 

Dated:  [Jecamber  9. 1999. 
lohn  GoU. 

Regional  Director.  Alaska  OCS  Region. 
[FR  Doc.  99-32460  Filed  12-14-99:  8:45  ami 
suMacooc  «ai<>-MR-« 


OEPARTMErfT  OF  INTERIOR 

National  Park  Sorvica 

Notice  of  Availability  of  Environmental 
Asa«ssm«nt  and  Plan  of  Operatlona 
for  Oil  and  Qaa  Exploration  Wlttiln  Big 
Cyprasa  National  Praaarva,  Flofida 

SUMMARY:  The  Preserve  has  received  a 
Plan  of  Operations  (Plan)  for  the 
exploration  for  nonfederal  oil  and  gas 
from  Collier  Resource  Company.  The 
Plan  was  submitted  pursuant  to  Title  36 
of  the  Code  of  Federal  Regulations,  Part 
9.  Subpart  B  (36  CFR  9B).  The  National 
Park  Service  has  prepared  an 
Environmental  Assessment  (EA)  in 
accordance  with  the  National 
Environmental  Policy  Act  to  evaluate 
the  proposed  activity. 
DATES:  The  Plan  and  EA  are  available 
for  public  review  at  Preserve 
Headquarters  in  Ochopee,  Florida. 
Copies  of  the  EA  can  be  requested  at  the 
address  below.  Written  comments 
should  be  submitted  on  or  before 
fanuary  14.  2000. 
ADDRESSES:  Superintendent,  Big 
Cypress  National  Preserve,  HCR  61,  Box 
110,  Ochopee,  Florida  34141, 
Telephone:  (941)  695-2000.  extension 
325. 

SUPPLEMENTARY  INFORMATION:  This 
nntice  is  in  accordance  with  36  CFR 
9  52.  The  Plan  calls  for  the  construction 
of  approximately  8  miles  of  road,  a 


drilling  pad,  drilling  an  exploratory  well 
and  conducting  a  41-square  miles  three- 
dimensional  geophvsical  survey. 

hi  1992,  the  National  Park  Service 
finalized  a  Minerals  Management  Plan 
(MMP)  for  the  Preserve.  The  MMP  along 
with  other  appropriate  laws  and 
regulations  provide  the  framework  for 
assessing  proposals  from  non-federal  oil 
and  gas  right  owners.  The  MMP  was 
evaluated  as  part  of  the  Preserve's 
General  Management  Plan/ 
Environmental  Impact  Statement. 

The  EA  of  Collier  Resources 
Company's  Plan  of  Operations  evaluates 
three  alternatives:  (1)  Denial  of  Plan  of 
Operations,  (2)  Approval  of  the  Plan  as 
Submitted,  and  (3)  Approval  of  the  Plan 
with  Stipulations. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  pubUc  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circiunstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity  as  allowable  by  law.  If  you  wish 
for  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  frtim 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  December  7. 1999. 
Daniel  W.  Brown, 

Regional  Director,  Acting  Director.  Southeast 
Region. 

IFR  Doc.  99-32449  Filed  12-14-99:  8:45  ami 
BUM!  COOE  aslO-TO-H 


INTERNAIIONAL  TRADE 
COMMISSION 

[Investigation  No.  701-TA-€  (Review)] 
Cotton  Shop  Towela  From  Peru 

AGENCY:  International  Trade 

Commission. 

ACTION:  Termination  of  five-year  review. 

SUMMARY:  On  November  30,  1999.  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  its 
negative  final  determination  of  the 
likelihood  of  continuation  or  recurrence 
of  a  countervailable  subsidy  in 
connection  with  the  subject  five-year 
review.  Accordingly,  pursuant  to 


section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c)).  the  five-year  review 
of  the  suspended  countervailing  duty 
investigation  concerning  cotton  shop 
towels  from  Peru  (investigation  No. 
701-TA-E  (Review))  is  terminated. 
EFFECTIVE  DATE:  November  30,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Bums  (202-205-2501).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conunission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

Authority:  This  five-year  review  is  being 
tertninaled  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.69  of  the 
Commission's  rules  (19  CFR  207.69). 

Issued:  December  8. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary 

IFR  Doc.  99-32496  Filed  12-14-99:  8:45  am) 
rnuMO  COX  Tna-at-f 


INTERNATIONAL  TRADE 
COMMISSION 


[Inv.  N0.337-TA-413) 

Certain  Rare-Earth  Magnets  and 
Magnetic  Materials  and  Articles 
Containing  Same:  Notice  of  Issuance 
of  General  Exclusion  Order  and  Cease 
and  Desist  Orders;  Termination  of  the 
Investigation 

agency:  hitemational  Trade 

Commission. 

ACTION:  NoUce. 

StJMHARV:  Notice  is  hereby  given  that, 
having  found  violations  of  section  337 
of  the  Tariff  Act  of  1930.  19  U.S.C.  1337, 
the  Commission  issued  a  general 
exclusion  order  and  cease  and  desist 
orders  directed  to  three  domestic 
respondents,  and  terminated  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  lohnson.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098.  Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
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Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
SUPPLEMENTARY  INFORMA'riON:  On 
September  4.  1998,  the  Commission 
instituted  an  investigation  based  on  a 
complaint  filed  by  Magnequench 
International.  Inc.  (Magnequench)  and 
Sumitomo  Special  Metals  Co.,  Ltd. 
(SSMC).  63  FR  47319.  The  complaint 
alleged  violations  of  subsection  (a)(1)(B) 
of  section  337  in  the  importation  into 
the  United  States,  the  sale  for 
imporiation,  or  the  sale  within  the 
United  States  after  imporiation  of 
certain  rare-earth  magnets  or  magnetic 
materials,  or  articles  containing  ^e 
same,  that  infringe  claims  1,  4,  5,  8,  9, 
or  11  of  U.S.  Letters  Patent  4,851,058. 
(the  '058  patent);  claims  1-6.  10,  14-16, 
or  18-20  of  U.S.  Letters  Patent  4,802,931 
(the  '931  patent):  claims  13-18  of  U.S. 
Letters  Patent  4.496,395  (the  '395 
patenO;  claims  1-9, 12-20,  23-27,  or 
29-34  of  U.S.  Letters  Patent  4,770,723 
(the  '723  patent):  claims  1-6,  8-10, 13- 
19,  21-24,  27-35.  or  37-39  of  U.S. 
Letters  Patent  4,792,368  (the  '368 
patent);  or  claims  1-3. 5, 15, 18. 19,  21, 
or  22  of  U.S.  Patent  Letters  5.645,651 
(the  '651  patent). 

On  September  22,  1999,  the 
Commission  determined  not  to  review 
an  initial  determination  (ID)  granting 
complainants  motion  to  withdraw  from 
the  investigation  claims  1, 12,  23,  29, 
30,  and  32  of  the  '723  patent  and  claims 
1. 13.  14,  22,  27.  32.  33.  34.  and  39  of 
the  '368  patent.  Hence  the  claims  in 
issue  of  the  '723  patent  and  '368  patent 
are  claims  2-9, 13-20,  24-27,  31,  33, 
and  34  of  the  '723  patent  and  claims  2- 
6,  8-10,  15-19.  21.  23.  24.  28-31.  35.  37. 
and  38  of  the  '368  patent. 

The  follovring  respondents  were 
named  in  the  notice  of  investigation: 
Houghes  International,  Inc.  (Houghes)  of 
New  York;  International  Magna 
Products,  Inc.  (IMI)  of  Indiana:  Multi- 
Trend  International  Corp.  a/k/a  MTI- 
Modem  Technology  Inc.  (Multi-Trend) 
of  California;  American  Union  Group, 
Inc.  (AUG)  of  Maryland;  High  End 
Metals  Corp.  (High  End)  of  Taiwan; 
Harvard  Industrial  America  Inc. 
(Harvard)  of  California;  H.T.I.E.,  Inc. 
(H.T.I.E.)  of  Pennsylvania;  and  CYNNY 
Magnets  (CYNNY)  of  New  Jersey. 

On  January  11, 1999,  the  Commission 
determined  not  to  review  an  ID  granting 
complainants'  motion  to  amend  the 
complaint  and  notice  of  investigation  to 
addA.R.E.,Inc.  (A.R.E.)of 
Peimsylvania;  NEOCO,  L.C.  (NEOCO)  of 
Michigan;  Beijing  Jing  Ma  Permanent 
Magnets  Materials  Factory  (Jing  Ma)  of 


China:  and  Xin  Huan  Technology 
Development  Co..  Ltd.  (Xin  Huan)  of 
China  as  respondents. 

On  February  1, 1999,  the  Commission 
determined  not  to  review  an  ID 
terminating  the  investigation  as  to 
respondent  IMI  on  the  basis  of  a  consent 
order.  On  February  9,  1999.  the 
Commission  determined  not  to  review 
IDs  terminating  the  investigation  as  to 
respondents  AUG,  CYNNY,  H.T.I.E., 
and  Houghes  on  the  basis  of  consent 
orders. 

On  May  25, 1999,  the  Commission 
determined  not  to  review  an  ID  granting 
complainants'  motion  for  partial 
summary  determination  on  the 
importation  issue.  On  May  28.  1999,  the 
Commission  determined  not  to  review 
an  ID  granting  complainants'  motion  for 
simmiary  determination  on  the  domestic 
industry  issue. 

On  August  6, 1999,  the  Commission 
determined  not  to  review  an  ID  finding 
respondents  ARE..  Jing  Ma.  and  Xin 
Huan  in  default.  On  September  27. 
1999,  the  Commission  determined  not 
to  review  an  ID  finding  respondent 
Multi-Trend  in  default. 

The  prehearing  conference  and 
evidentiary  hearing  were  conducted  on 
June  9  to  18. 1999.  Complainants, 
respondent  NEOCO,  and  the 
Conunission  investigative  attorneys 
(lAs)  participated  at  the  hearing. 
Following  the  filing  of  post-hearing 
submissions,  closing  arguments  were 
heard  on  July  27, 1999. 

On  September  7.  1999,  the  AL)  issued 
his  final  ID  finding  a  violation  of  section 
337.  His  determination  is  based  on  his 
findings  that  the  patents  in  issue  are 
valid  and  enforceable,  and  that  the 
accused  imported  magnets  infiinged  all 
of  the  asserted  claims,  vdth  the 
exception  of  claims  13-20.  25-27  and 
33  of  the  '723  patent  and  claims  15-19. 
21,23.24,  28,  30.  31,  and  35  of  the '368 
patent.  On  October  25. 1999.  the 
Conunission  determined  not  to  review 
the  ID.  thereby  finding  a  violation  of 
section  337. 

The  remaining  issues  for  the 
Commission  to  decide  were  (1)  the 
appropriate  remedy  for  the  aforesaid 
violations.  (2)  whether  the  statutory 
public  interest  factors  precluded  such 
relief,  and  (3)  the  amoimt  of  the  bond 
during  the  Presidential  review  period 
under  337(j).  In  making  those 
determinations,  the  Commission  took 
into  account  the  presiding  ALJ's 
recommended  determination  (RD)  on 
permanent  relief  and  bonding  under  1 9 
CFR  210.42(a)(2).  as  well  as  any  written 
submissions  from  parties,  the  public, 
and  other  Federal  agencies.  The 
Commission  solicited  but  did  not 
receive  submissions  from  other  agencies 


or  members  of  the  public.  The 
Commission  received  written 
submissions  from  complainants  and  the 
LAs  that  addressed  the  form  of  remedy, 
if  any.  that  should  be  ordered,  the  effect 
of  a  remedy  on  the  public  interest,  and 
the  amount  of  bond  that  should  be 
imposed  during  the  60-day  Presidential 
review  period.  Complainants  also  filed 
a  motion  to  file  a  sur-reply  to  the  lAs' 
reply  submission.  That  motion  is  hereby 
denied. 

After  considering  the  RD  and  the 
parties'  submissions,  the  Commission 
determined  that  a  general  exclusion 
order  is  the  appropriate  remedy  for  the 
violations  foimd  in  the  subject 
investigation.  The  Commission  also 
determined  to  issue  three  cease  and 
desist  orders  directed  to  domestic 
respondents  Multi-Trend,  Harvard,  and 
A.R.E. 

The  Commission  also  determined  that 
the  publtt  interest  factors  enumerated  in 
subsections  (d)  and  (f)  of  section  337  do 
not  preclude  the  issuance  of  the 
aforementioned  general  exclusion  order 
and  cease  and  desist  orders,  and  that  the 
bond  during  the  Presidential  review 
period  shall  be  in  the  amount  of  100 
percent  of  the  entered  value  of  the 
articles  in  question. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  (19  U.S.C.  §  1337),  the 
Administrative  Procedure  Act,  5  U.S.C 
551  el  seq..  and  sections  210.45-210.51 
of  the  Commission's  rules  of  practice 
and  procedure.  19  CFR  210.45-210.51 . 

Nonconfidential  versions  of 
Commission's  Order  and  its  Opinion  on 
Remedy,  the  Public  Interest,  and 
Bonding,  and  all  other  nonconfidential 
documents  filed  in  the  investigation  are 
or  will  be  available  for  public  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  pjn.)  in  the  Commission's  Office 
of  the  Secretary.  Dockets  Branch.  500  E 
Street.  SW,  Room  112.  Washington.  DC 
20436.  telephone  202-205-1802. 

Issued:  Decemlier  9. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koebnke. 
Secretary. 

IFR  Doc.  99-32497  Filed  12-14-99:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  tor  Modification 

The  following  parties  have  filed 
petitions  to  modih'  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 
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1.  Energy  Fnsb  Coal,  Inc. 

IDocket  No.  M-19g9-106-Cl 

Energy  Fuels  Coal.  Inc.,  P.O.  Box  459. 
11190  County  Road  92,  Florence. 
Colorado  91226  ha^  filed  a  petition  to 
modify  the  application  of  30  CFR  75.901 
(protection  of  low-  and  medium-voltage 
three-phase  circuits  used  underground) 
to  its  Soudi  Field  Mine  (l.D.  No.  05- 
03455)  located  in  Fremont  County. 
Colorado.  The  petitioner  proposes  to  use 
a  diesel  generator  to  move  equipment 
from  section  to  section,  and  use  a  roof 
boiler  to  rehabilitate  remote  areas  of  the 
mine.  The  petitioner  states  that  the 
genset  is  480  vac  three-phase,  mounted 
and  grounded  to  a  metaJ  sled  with  an 
area  of  60  square  feet  that  is  in  contact 
with  damp  mine  floor  at  all  times.  The 
petitioner  asserts  that  the  proposed 
alternative  method  will  provide  at  least 
the  same  measure  of  protection  as  the 
mandatory  standard. 

2.  Wabash  Mine  Holding  Company 

IDoclcet  No.  M-1999-107-CI 

Wabash  Mine  Holding  Company,  One 
Oxford  Centre,  301  Grant  Street,  20th 
Floor,  Pittsburgh,  Pennsylvania  15219- 
1410  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1909(b)(6) 
(nonpermissible  diesel-powered 
equipment;  design  and  performance 
requirements)  to  its  Wabash  Mine  (l.D. 
No.  11-00877)  located  in  Wabash 
County.  Illinois.  The  petitioner  proposes 
to:  (i)  equip  diesel  graders  with  devices 
that  will  limit  the  speed  of  the  graders 
to  10  miles  per  hour;  and  (ii)  train  all 
miners  who  operate  the  graders  in  the 
proper  technique  for  lowering  the  blade 
in  order  to  restrict  the  speed  and  stop 
the  grader.  The  petitioner  asserts  that 
application  of  the  standard  will  result  in 
a  diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  will 
provide  at  least  the  same  measure  of 
protection  as  the  mandatory  standard. 

3.  Energy  West  Mining  Company 

(Deckel  No.  M-1999-108-C1 

Energy  West  Mining  Company.  P.O. 
Box  310,  Huntington.  Utah  84528  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1909(b)(6) 
(nonpermissible  diesel-powered 
equipment;  design  and  performance 
requirements)  to  its  Deer  Cieek  Mine 
(l.D.  No.  42-00121)  located  in  Emery 
County,  Utah,  and  Trail  Mountain  Mine 
(l.D.  No.  42-01211)  located  in  Carbon 
County.  Utah.  The  petitioner  proposes 
to:  (i)  install  a  speedometer  on  diesel 
graders  in  order  to  limit  the  speed  to  25 
miles  per  hour  when  operating  graders 
in  an  underground  coal  mine  or  on  the 
surface  of  an  underground  coal  mine; 


and  (ii)  train  all  miners  who  operate  the 
graders  in  the  proper  techniques  for 
lowering  the  blade  in  order  to  restrict 
the  speed  and  stop  the  grader,  proper 
gear  selection  for  grading,  and  proper 
speed  for  grading.  The  petitioner  asserts 
that  the  proposed  alternative  method 
will  provide  at  least  the  same  measure 
of  protection  as  the  mandatory  standard. 

4.  Blue  Mountain  Energy,  Inc. 

IDocket  No.  M-1999-I09-C1 

Blue  Mountain  Energy.  Inc.,  3607 
County  Road,  #65,  Rangely,  Colorado 
81648  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1909(b)(6) 
(nonpermissible  diesel-powered 
equipment;  design  and  performance 
requirements)  to  its  Deserado  Mine  (ID. 
No.  05-03505)  located  in  Rio  Blanco 
County.  Colorado.  The  petitioner 
proposes  to:  (i)  equip  diesel  graders 
with  service  brakes  only  on  the  four  rear 
wheels;  (ii)  install  a  device  on  the 
graders  that  will  limit  the  speed  to  a 
maximum  of  15  miles  per  hour;  and  (iii) 
train  personnel  on  proper  techniques  for 
lowering  the  blade  if  additional  slowing 
or  stopping  capability  is  needed,  and  on 
proper  travel  speeds  consistent  with 
road  conditions.  The  petitioner  asserts 
that  the  proposed  alternative  method 
will  provide  at  least  the  same  measure 
of  protection  as  the  mandatory  standard. 

5.  Black  Beauty  Coal  Company 

IDockel  No.  M-199ft-ltt)-C| 

Black  Beauty  Coal  Company,  P.O.  Box 
176,  Wheatland,  Indiana  47597  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  1909(b)(6)  (nonpermissible 
diesel-powered  equipment;  design  and 
performance  requirements)  to  its  Air 
Quality  Mine  (ID.  No.  12-02010) 
located  in  Knox  County.  Indiana.  The 
petitioner  proposes  to;  (i)  limit  the 
maximum  spo»l  of  six-wheeled  graders 
to  less  than  10  miles  per  hour;  and  (ii) 
train  grader  operators  to  lower  the 
moldboard  for  additional  stopping 
capability  in  emergency  situations,  and 
on  how  to  recognize  the  appropriate 
speeds  to  use  on  different  roadway 
conditions  and  slopes.  The  petitioner 
asserts  that  the  proposed  alternative 
method  will  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 

6.  Ohio  County  Coal  Company 

IDockel  No.  M-1999-H1-CI 

Ohio  County  Coal  Company,  3740 
North  Main  Street.  Madisonville, 
Kentucky  42431  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1103  [automatic  fire  warning 
devices)  to  its  Freedom  Mine  (l.D.  No. 
15-17587)  located  in  Hopkins  County, 


Kentucky.  The  petitioner  proposes  to 
use  only  one  low-level  carbon  monoxide 
sensor  where  a  belt  drive  discharges 
into  a  belt  conveyor  tailpiece  as  a 
continuation  of  a  belt  conveyor,  or  when 
the  belt  drive  discharges  at  an  angle 
onto  the  conveyor  bell  system  the 
discharge  roller  is  within  50  feet  of  the 
tailpiece,  and  the  belt  conveyor  drive, 
belt  take-up,  and  belt  conveyor  tailpiece 
are  on  the  same  split  of  air.  The 
petitioner  proposes  to  install  a  low-level 
carbon  monoxide  detection  system  as  an 
early  warning  fire  detection  system  in 
all  belt  entries  where  a  monitoring 
system  identifies  a  sensor  location, 
instead  of  identifying  each  belt  (light. 
The  petitioner  asserts  that  the  proposed 
alternative  method  will  provide  at  least 
the  same  measure  of  protection  as  the 
mandator^'  standard. 

7.  Bledsoe  Coal  CorporaUon 

IDocket  No.  M-199S-112-CI 

Bledsoe  Coal  Corporation,  Route 
2008,  Box  351A,  Big  Laurel,  Kentucky 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75,900  (low- 
medium-vollage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Mine  No.  4  (ID. 
No.  15-11065).  and  Mine  No.  60  (l.D. 
No.  15-12941)  both  located  in  1-eslie 
County.  Kentucky.  The  petitioner 
proposes  to  use  contactors  for  protection 
on  circuit  breakers  instead  of  using 
under-voltage  protection  and  continue 
using  short  circuit  protection  by  a 
circuit  breaker  for  interrupting  retrips. 
The  petitioner  asserts  that  the  proposed 
alternative  method  wiU  provide  at  least 
the  same  measure  of  protection  as  the 
mandatory  standard. 

8.  Mountain  Coal  Company 

IDockel  No.  M-199ft-113-C) 

Mountain  Coal  Company,  P.O.  Box 
591,  5174  Highway  133,  Somerset, 
Colorado  81434  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75. 1909(b)(6)  (nonpermissible  diesel- 
powered  equipment;  design  and 
performance  requirements)  to  its  West 
Elk  Mine  (l.D.  No.  05-03672)  located  in 
Gunnison  County.  Colorado.  The 
petitioner  proposes  to:  (i)  equip  road 
graders  with  service  brakes  only  on  the 
four  rear  wheels  in  order  to  limit  the 
speed  to  a  maximum  of  15  miles  per 
hour:  and  (ii)  train  all  persoimel  who 
operate  the  graders  on  the  proper 
techniques  for  lowering  the  blade  if 
additional  slowing  or  stopping 
capability  is  needed.  The  petitioner 
asserts  that  the  proposed  alternative 
method  will  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 
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9.  Snyder  Coal  Company 

IDockel  No.  M-1999-114-C1 

Snyder  Coal  Company.  66  Snyder 
Lane,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modif\'  the 
application  of  30  CFR  75.1200  (d)  &  (i) 
(mine  map)  to  its  RatUing  Run  Mine 
(ID.  No.  36-08713)  located  in 
SchuylkiU  County.  Pennsylvania.  The 
petitioner  proposes  to  use  cross-sections 
instead  of  contour  lines  through  the 
intake  slope,  at  locations  of  rock  tunnel 
connections  between  veins,  and  at 
1 .000-foot  intervals  of  advance  from  the 
intake  slope,  and  to  limit  the  required 
mapping  of  the  mine  workings  above 
and  below  to  those  present  within  100 
feet  of  the  veins  being  mined  except 
when  veins  are  intercoimected  to  other 
veins  beyond  the  100-foot  limit  through 
rock  tunnels.  The  petitioner  asserts  that 
the  proposed  alternative  method  will 
provide  at  least  the  same  measure  of 
protection  as  the  mandator)'  standard. 

10.  Wabash  Mine  Holding  Company 

IDockel  No.  M-1 999-1 1 5-C| 

Wabash  Mine  Holding  Company,  One 
Oxford  Centre.  301  Grant  Sti-eet.  20th 
Floor,  Pittsburgh,  Peimsylvania  15219- 
1410  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(4) 
(weekly  examination)  to  its  Wabash 
Mine  (ID.  No.  1 1-00877)  located  in 
Wabash  County.  Illinois.  Due  to 
deteriorating  roof  conditions,  the 
petitioner  asserts  that  to  inspect  the 
seals  in  the  required  manner  will  be 
unsafe,  the  petitioner  proposes  to 
establish  a  permanent  monitoring 
station  to  monitor  the  air  for  oxygen  and 
methane  after  it  passes  the  seals  and 
links  the  monitoring  station  to  the  mine- 
wide  monitoring  (DAN)  system,  and  on 
a  weekly  basis  evaluate  the  air  that 
passes  the  seals.  The  petitioner  asserts 
that  the  proposed  alternative  method 
will  provide  at  least  the  same  measure 
of  protection  as  the  mandatory  standard. 

11.  fim  Waller  Resources,  Inc. 

IDocket  No.  M-1999-116-CI 

Jim  Walter  Resources,  Inc.,  P.O.  Box 
133,  Brookwood.  Alabama  53444  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.901(a) 
(protection  of  low-  and  medium-voltage 
three-phase  circuits  used  underground) 
to  its  No.  4  Mine  (l.D.  No.  01-01247), 
Mine  No,  5  Mine  (l.D.  No.  01-01322). 
and  Mine  No.  7  (l.D.  No.  01-01401)  all 
located  in  Tuscaloo.sa  County,  Alabama. 
The  petitioner  proposes  to  use  one  480- 
volt,  three-phase.  260KW/325KVA 
diesel  powered  generator  set  to  supply 
power  to  a  250  KVA  three-phase 
transformer  and  three-phase  power 
circuits  utilizing  the  specific  terms  and 


conditions  listed  in  this  petition.  The 
petitioner  asserts  that  application  of  the 
mandatory  standard  will  result  in  a 
diminution  of  safety.  In  addition,  the 
petitioner  asserts  that  the  propo.sed 
alternative  method  will  provide  at  least 
the  same  measure  of  protection  as  the 
mandatory  standard 

12.  Energy  West  Mining  Company 

IDockel  No.  M-1999-117-CI 

Energy  West  Mining  Company.  P.O. 
Box  310.  Huntington,  Utah  84526  has 
filed  a  petition  to  modif>'  the 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
Trail  Mountain  Mine  (l.D.  No.  42- 
01211)  located  in  Emery  County.  Utah. 
The  petitioner  requests  that  some  of  the 
requirements  in  the  Decision  and  Order 
(D&O)  for  its  previously  granted 
petition,  docket  number  M-98-019-C. 
be  amended  because  the  requirements 
have  proven  to  be  outdated  due  to 
changes  in  circumstances  that  originally 
supported  the  terms  and  conditions  of 
the  D&O.  The  petitioner  asserts  that  the 
proposed  alternative  method  will 
provide  at  least  the  same  measure  of 
protection  as  the  granted  D*0  and  will 
not  result  in  a  diminution  of  safety 
provided  by  the  existing  standard. 

13.  Energy  West  Mining  Company 

IDockel  No.  .M-1999-118-CI 

Energy  West  Mining  Company.  P.O. 
Box  310,  Huntington,  Utah  84528  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.352  (return  air 
courses)  to  its  Trail  Mountain  Mine  (l.D. 
No.  42-01211)  located  in  Emery  County. 
Utah.  The  petitioner  requests  that  some 
of  the  requirements  in  the  Decision  and 
Order  (DfitO)  for  its  previously  granted 
petition,  docket  number  M-98-020-C. 
be  amended  because  the  requirements 
have  proven  to  be  outdated  due  to 
changes  in  circumstances  that  originally 
supported  the  terms  and  conditions  of 
the  D&O.  The  petitioner  asserts  that  the 
proposed  alternative  method  will 
provide  at  least  the  same  measure  of 
protection  as  the  granted  D&O  and  will 
not  result  in  a  diminution  of  safety 
provided  by  the  existing  standard 

14.  Consolidation  Coal  Company 

IDockel  No.  M-1999-119-CI 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.312(c)  (main 
mine  fan  examinations  and  records)  to 
its  Shoemaker  Mine  (l.D.  No.  46-01436) 
located  in  Marshall  County.  West 
Virginia.  The  petitioner  proposes  to  test 
automatic  closing  doors  and  automatic 


fan  signal  devices  every  31  days  without 
shutting  down  the  fan  and  without 
removing  miners  from  the  mine.  The 
petitioner  has  listed  in  this  petition 
specific  procedures  for  complying  with 
the  alternative  method.  The  petitioner 
asserts  that  the  proposed  alternative 
method  will  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 

15.  Knox  Creek  Coal  Corporation 

IDockel  No.  M-1 999-1 20-CI 

Knox  Creek  Coal  Corporation.  P  O. 
Box  519.  Raven,  Virginia  24639  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.350  (air  courses  and  beh 
haulage  entries)  to  its  Tiller  No.  1  Mine 
(l.D.  No.  44-06804)  located  in  Buchanan 
County.  Virginia.  The  petitioner 
proposes  to  use  belt  air  to  ventilate 
active  working  places.  The  petitioner 
proposes  to  install  a  low-level  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  as  intake  air  courses.  The 
petitioner  asserts  that  application  of  the 
standard  will  result  in  a  diminution  of 
safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  mil  provide  at  least 
the  same  measure  of  protection  as  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments6msha.gov."  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards. 
Regulations,  and  Variances.  Mine  Safet> 
and  Health  Administration.  4015 
Wilson  Boulevard.  Room  627, 
Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
lanuary  14,  2000.  Ck>pies  of  these 
petitions  are  available  for  inspection  at 
that  address 

Daled:  Deceniborfi.  1999. 
Carol ).  looes. 

Acting  Diwcior.  Office  of  Standards, 
Regulations,  and  Variances. 
IFR  Dm:.  99-32494  Filed  12-14-99:  8:45  am) 
eiuJNG  cooe  <sio-<3-i> 
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DEPARTMEIfr  OF  LABOR 

Occupational  Safety  and  H«altti 
Adminiatration 

[Docket  No.  ICR-12ia-.0070<2CIOO)] 

Reports  of  Injuries  to  Employees 
Operating  Mechanical  Power  Presses 
(29  CFR  1910.217(g));  Extension  of  the 
Office  of  Management  and  Budget  s 
(0MB)  Approval  of  an  Information 
Collection  (Paperwork)  Request 

AGENCY:  Occupational  Safet>'  and  Health 
.\dministration  (OSHA);  Labor. 
ACTION:  Notice  of  an  opportunity  lor 
public  comment. 

summary:  OSHA  solicits  conunents 
concerning  the  proposed  extension  of 
the  information  collection  requirement 
contained  in  the  standard  on 
Mechanical  Power  Presses  (Reports  of 
Injuries  to  Employees  Operating 
Mechanical  Power  Presses).  29  CFR 
1910.217(g). 

REQUEST  FOR  COMMENT:  The  Agency 
seeks  comments  on  the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
iiiformation  is  useful: 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
tecfinologicai  information  and 
transmission  collection  techniques. 
DATES:  Submit  written  comments  on  or 
before  February  14.  2000. 
AOORESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0070(2000),  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington.  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone:  (202) 
693-2222.  A  copy  of  the  Agency's 
Information  Collection  Request  (ICR) 
supporting  the  need  for  the  information 


collection  requirement  contained  in  the 
standard  on  Mechanical  Power  Presses 
(29  CFR  1910.217(g))  is  available  for 
inspection  and  copj'ing  in  the  Docket 
Office,  or  mailed  on  request  by 
telephoning  Theda  Kenney  at  (202)  693- 
2222  or  Barbara  Bielaski  at  (202)  693- 
2444.  For  electronic  copies  of  the  ICR. 
contact  OSHA  on  the  Internet  at  Http:/ 
/www.osha.gov/comp-links.html.  and 
click  on  "Information  Collection 
Requests". 

SUPPLEMENTARY  INFORMATION 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  ff'RA-95)  (44 
U.S.C.  3506(cl(2)(A)).  This  program 
ensures  that  information  is  in  ue 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information 
collection  burden  is  correct. 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents.  (29  U.S.C.  657.) 
In  the  event  an  employee  is  injured 
while  operating  a  mechanical  power 
press,  29  CFR  1910.217(g)  requires  the 
employer  to  provide  information  to 
OSHA  regarding  the  accident  within  30 
days  of  the  accident.  This  information 
includes  the  employer's  and  employee's 
names,  workplace  address,  injury 
sustained,  task  being  performed  when 
the  injury  occurred,  number  of  operators 
involved,  cause  of  the  accident,  type  of 
clutch  and  safeguaTd(s)  used,  and  means 
used  to  actuate  the  press. 

OSHA's  Office  ofElectrical, 
Electronic,  and  Mechanical  Engineering 
Safety  Standards  collects  and  reviews 
the  accident  information  for  the  purpose 
of  monitoring  the  effectiveness  of  the 
Mechanical  Power  Press  Standard.  The 
accident  information  also  is  forwarded 
to  the  National  Institute  for 
Occupational  Safety  and  Health  for 
analysis  and  compilation  of  an 
epidemiology  data  base  on  point-of- 
operation  injiuies.  In  addition,  OSHA's 
Office  of  Compliance  Programs  is 
conducting  a  lutional  emphasis 
program  aimed  at  reducing  the  number 
and  severity  of  power  press  injuries.  It 


needs  the  accident  information 
provided  in  these  reports  to  evaluate  the 
types  of  injuries  that  occur,  and  to 
identify  the  equipment  and  conditions 
associated  with  these  injuries. 

In  summary,  as  production  evolves 
and  new  technologies  arise  (or  old  ones 
decline),  it  is  necessary  to  have  up-to- 
date  accident  information.  This 
information  is  useful  in  revising  the 
standard,  planning  enforcement 
strategies,  and  training  compliance 
officers,  as  well  as  for  developing 
hazard  alerts  that  address  exceptionally 
hazardous  equipment  or  operations. 

n.  Proposed  Actions 

OSHA  proposes  to  decrease  its  earlier 
estimate  of  57  burden  hours  to  41 
burden  hours  for  this  provision  (29  CFR 
1910.217(g)),  which  contains  the 
information  collection  requirement  in 
the  standard  on  Mechanical  Power 
Presses.  OSHA  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  the  request  to  OMB  to  extend  the 
approval  of  the  information  collection 
requirement  contained  in  the  above 
standard. 

Type  of  Review:  Extension  of 
currently  approved  information 
collection  requirement. 

Agency  Occupational  Safety  and 
Health  Administration. 

Title:  Reports  of  Injuries  to  Employees 
Operating  Mechamcal  Power  Presses  (29 
CFR  1910.217(g)). 

OMB  Number:  1218-0700. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions:  Federal 
government;  state,  local  or  tribal 
government. 

Number  of  Respondents:  123. 
Fivquency:  On  occasion. 

Average  Time  per  Response:  20 
minutes  (0.33  hour). 

Estimated  Total  Burden  Hours:  41. 
m.  Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  Secretary  of  Labor's 
Order  No.  6-96  (62  FR  111). 

Signed  al  Washington.  DC,  this  9th  day  of 
December  1999. 
Cfaarks  Ni  Jeffren, 
Assistant  Secretary  of  Labor. 
IFR  Doc.  99-32501  Filed  12-14-99:  8:4S  ami 
BlUJNa  cone  4S10-1S-III 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Class  Exemption  for  Cross- 
Trades  of  Securities  by  Index  and 
Model-Driven  Funds 

AGENCY:  Pension  and  Welfare  Benefits 
.Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  class 
exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  class  exemption  from  certain 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974  (the  Act  or  ERISA),  the 
Federal  Employees'  Retirement  System 
Act  (FERSA),  and  &om  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986  (the  Code).  If  granted,  the 
proposed  exemption  would  permit 
cross-trades  of  seciuities  among  Index 
and  Model-Driven  Funds  (Funds) 
managed  by  investment  managers  and 
among  such  Funds  and  certain  large 
accounts  to  which  such  investment 
managers  act  as  a  "trading  adviser"  in 
connection  with  a  specific  portfolio 
restructuring  program.  The  proposed 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of 
employee  benefit  plans  whose  assets  are 
invested  in  Index  or  Model-Driven 
Funds,  large  pension  plans  involved  in 
portfolio  restructuring  programs,  as  well 
as  the  Funds  and  the  investment 
managers. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  February 
14.  2000. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
3  copies)  should  be  sent  to:  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5649.  200  Constitution  Avenue  N.W.. 
Washington,  DC  20210,  (Attention: 
"Class  Exemption  for  Securities  Cross- 
Traded  by  Index/Model-Driven  Funds"). 
All  comments  received  from  interested 
persons  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5638,  200  Constitution 
Avenue  N.Wr,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  J.  Campagna.  or  Mr.  E.  F. 
Williams,  of  the  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor.  Washington.  DC 
20210  al  (202)  219-8883  or  219-8194. 


respectively,  or  Mr.  Michael  Schloss. 
Plan  Benefits  Security  Division.  Office 
of  the  Solicitor.  U.S.  Department  of 
Labor,  Washington,  DC  20210,  at  (202) 
219-4600.  ext.  105.  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This 
document  contains  a  notice  of  pendency 
before  the  Department  of  a  proposed 
class  exemption  from  the  restrictions  of 
sections  406(a)(1)(A)  and  406(b)(2)  of 
the  Act,  section  8477(c)(2)(B)  of 
FERSA, '  and  from  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)(A)  of  the 
Code.  The  Department  is  proposing  the 
class  exemption  on  its  own  motion 
pursuant  to  section  408(8)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  August  10, 1990).- 

I.  Paperwork  Reduction  Act  Analysis 

The  Department,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a  pre- 
clearance consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95).  44  U.S.C.  3506(c)(2)(A), 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  is 
soliciting  comments  concerning  the 
proposed  information  collection  request 
(ICR)  included  in  the  Proposed  Class 
Exemption  for  Cross-Trades  of 
Securities  by  Index  and  Model-Driven 
Funds,  A  copy  of  the  ICR  may  be 
obtained  by  contacting  the  PWBA 


'  The  DepAnment  iuis  responsibility  for  llii! 
administratioD  and  enforcement  of  sivtion  8477  of 
FKRSA.  Section  8477  establishes  the  standards  of 
fiduciorv  responsibility  and  requirements  rclalin}^ 
to  the  activities  of  fiduriaries  wilh  inspect  to  the 
Federal  Thrift  Savings  Fund.  All  references  herein 
to  the  fiduciary  rasponslbility  provisions  of  Part  4 
of  Title  1  of  EKIS.A  also  apply  to  the  corresponding 
provisions  of  FERSA.  Accordingly,  any  relief  that 
would  be  provided  under  this  proposed  class 
exemption,  if  granled.  would  also  apply  to  cross- 
trades  of  sacurilies  by  the  Federal  Thrift  Savings 
Fund 

-  Section  102  of  Reorganization  Plan  No.  4  of 
1978.  5  U.S.C  App.  1  (ieee)Beiiet«tly  tmosferred 
the  authority  of  the  Secretaiy  of  tho  Treasury  to 
issue  exemptions  under  aectioo  4tt75[cK',:)  of  the 
Code  to  the  Secretary  of  Lalnr. 

In  the  discussion  of  the  exemption,  references  lo 
specific  provisions  of  the  Act  should  be  read  to 
refer  as  well  to  the  cofTespooding  pravisions  of 
section  4975  of  the  Code. 


official  identified  below  in  this  Notice 
of  Proposed  Class  Exemption. 

The  Department  has  submitted  a  copy 
of  the  proposed  information  collection 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review  in  accordance  with 
44  U.S.C.  3507(d)  of  PRA  95.  The 
Department  and  OMB  are  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology'  and  a.ssumptions  used; 

■  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  btirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
the  responses. 

Dates:  Written  conunents  concerning 
the  proposed  collection  of  information 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  ,\ffairs. 
Office  of  Management  and  Budget. 
Room  10235.  New  Executive  Office 
Building.  Washington  DC  20503: 
Attention:  Desk  Officer  for  the  Pension 
and  Welfare  Benefits  Administration. 
Although  comments  mav  be  submitted 
through  February  14.  2000,  OMB 
requests  the  comments  he  received 
within  30  days  of  the  publication  of  the 
Notic:e  of  Proposed  Class  Exemption  to 
ensiue  their  consideration. 

Requests  for  copies  of  the  ICR  may  be 
addressed  to:  Gerald  B  Lindrew.  Office 
of  Policy  and  Research.  U.S.  Department 
of  Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW.  Room  N-5647. 
Washington.  D.C.  20210.  Telephone: 
(202)  219-4782  (tliis  is  not  a  toll-free 
number);  Fax:  (202)  219-4745. 

Title:  Notice  of  Proposed  Class 
Exemption  for  Cross-Trades  of 
Seciuities  by  Index  and  Model-Driven 
Funds. 

Type  of  Review:  New. 

AGENCY:  Department  of  Labor. 
Pension  and  Welfare  Benefits 
Administration. 

Affected  Entities:  Business  or  other 
for-profit. 

SUMMARY:  The  proposed  class 
exemption  would  permil  cross-trades  by 
Fimds  in  which  plans  invest  and  among 
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such  Funds  and  Large  Accounts 
pursuant  to  portfolio  restructuring 
programs  which,  in  absence  of  the 
exemption,  would  be  prohibited  by 
ERISA.  The  information  collection 
requirements  incorporated  within  the 
proposed  class  exemption  are  designed 
as  appropriate  safeguards  to  ensure, 
among  other  things,  prior  approval  by  a 
plan  of  its  participation  in  a  cross- 
trading  program,  proper  disclosures  of 
information  about  a  cross-trading 
program  to  plan  investors,  fair  pricing 
procedures  for  securities  cross-traded 
between  the  Funds  or  between  such 
Funds  and  other  Large  Accounts 
managed  by  the  investment  manager, 
and  the  absence  of  a  significant  degree 
of  investment  discretion  by  the 
investment  manager  in  the  selection  of 
particular  sectirities  for  the  Funds. 
Needs  and  Uses:  In  order  for  the 
Department  to  grant  an  exemption  for  a 
transaction  that  would  otherwise  be 
impermissible  under  ERISA,  the  statute 
requires  that  the  Department  make  a 
fmding  that  the  proposed  exemption 
meets  the  statutory  requirements  of 
section  408(a).  Section  408(a)  requires  a 
Ending  that  the  exemption  is 
administratively  feasible,  in  the  interest 
of  the  plan  and  its  participants  and 
beneficiaries,  and  protective  of  the 
rights  of  the  participants  and 
beneficiaries.  In  order  to  ensure  that  this 
exemption  meets  the  statutory 
requirements,  the  Department  finds  it 
necessary  that  certain  information  be 
provided  to  an  independent  fiduciary  of 
each  plan  that  invests  in  an  Index  or 
Model-Driven  Fund,  and  that  the 
independent  fiduciary  approve  the 
plan's  participation  in  a  cross-trading 
program. 

Respondents  and  Total  Responses: 
The  Department  estimates  that 
approximately  10  entities  will  seek  to 
take  advantage  of  the  class  exemption  in 
a  given  year.  The  respondents  will  be 
banks  and  other  investment  managers 
acting  as  fiduciaries  of  plans  investing 
in  Index  and  Model-Driven  Funds 
managed  by  such  entities.  There  are 
expected  to  be  61,800  responses  per 
year  or  6,180  responses  per  entity  per 
year. 

Estimated  Annual  Burdens:  The 
Department  staff  estimates  the  annual 
burden  for  preparing  the  materials 
required  under  the  proposed  class 
exemption  to  be  a  total  of  68.150  hours 
or  6.815  hours  per  entity.  The  total 
annual  burden  cost  (operating/ 
maintenance)  is  estimated  to  be 
S116.184  or  S11.618  per  entity. 

Comments  submitted  in  response  to 
this  Notice  of  Proposed  Class  Exemption 
will  be  summarized  and/or  included  in 
the  request  for  OMB  approval  of  the 


information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

n.  Background 

Cta  March  20.  1998.  a  Notice  was 
published  in  the  Federal  Register  [63 
FR  136961  to  announce  that  the 
Department  has'imder  consideration 
certain  applications  for  exemptions 
relating  to  cross-trades  of  securities  by 
investment  managers  with  respect  to 
any  account,  portfolio  or  fund  holding 
"plan  assets"  '  subject  to  the  fiduciary 
responsibility  provisions  of  Part  4  of 
Title  I  of  ERISA.  The  Department 
published  the  Notice  to  request 
information  which  would  assist  it  in 
determining  what  standards  and 
safeguards  are  appropriate  for  future 
exemptions  for  cross-trades  of 
securities. 

The  Department  understands  that 
securities  cross-trading  is  a  common 
practice  among  investment  managers 
and  advisers  as  a  means  for  executing 
securities  transactions  for  client 
accounts  that  are  not  subject  to  the 
fiduciary  responsibility  provisions  of 
ERISA.-*  Such  cross-trades  could  be 
either  direct  cross-trades  or  brokered 
cross-trades. 

Direct  cross-trades  occur  whenever  an 
investment  manager  causes  the 
piut:hase  and  sale  of  a  particular 
security  to  be  made  directly  between 
two  or  more  accoimts  under  its 
management  without  a  broker  acting  as 
intermediary.  Under  this  practice,  the 
manager  executes  a  securities 
transaction  between  its  managed 
accounts  without  going  into  the  "open 
market" — such  as  a  national  securities 
exchange  (e.g.  the  New  York  Stock 
Exchange— "NYSE")  or  an  automated 
broker-dealer  quotation  system  (e.g.  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  National 
Market  System— "NASDAQ"). 

Brokered  cross-trades  occur  whenever 
an  investment  manager  places 
simultaneous  purchase  and  sale  orders 
for  the  same  security  with  an 


'  See  29  CFR  Pan  2510.3-101.  Defiiiilioo  of  "pUn 
aaels" — plan  mvastmenU. 

*  Tte  Depsrtmeal  is  expraiuing  no  opinion  herein 
iU.  lo  whether  such  cnMS-trade  practices  are  in 
compliance  with  the  relevant  federal  securities  laws 
regulating  securities  transactions  and/or  the 
provision  of  investment  advisory  or  management 
sendees  by  an  investment  manager.  For  example. 
cross^radinH  of  securities  between  mutual  funds 
and  other  accounts  that  use  the  same  or  affiliated 
investment  advisers  is  pennilted  if  the  tniQsactions 
are  accomplished  in  accordance  with  SEC  Rule 
170-7.  an  exemption  horn  the  prohibited 
transaction  provisions  of  section  17lal  of  the 
Investment  Company  Act  of  1940  Isee  17  CFR 
270.17a-7).  For  a  discussion  of  the  issues  Ivlating 
to  the  use  of  SEC  Rule  17a-7  for  ERISA  plan 
accounu.  see  the  Notice  published  on  March  20. 
1999163  FR  I3S96.  13688-137001 


independent  broker-dealer  under  an 
arrangement  whereby  such  broker- 
dealer's  normal  commission  costs  are 
reduced.  In  such  instances,  brokers  are 
often  willing  to  accept  a  lower 
commission  because  the  transaction  will 
be  easier  to  execute  where  there  are 
shares  already  available  to  complete  the 
order  for  both  the  buyer  and  the  seller. 

In  the  Notice  published  on  March  20. 
1998.  the  Department  noted  that  cross- 
trading  transactions  could  result  in 
violatioDs  of  one  or  more  provisions  of 
Part  4  of  Tide  I  of  ERISA.  For  example, 
section  406(b)(2)  provides  that  an  ERISA 
fiduciary  may  not  act  in  any  transaction 
involving  a  plan  on  behalf  of  a  party  (or 
represent  a  party)  whose  interests  are 
adverse  to  the  interests  of  the  plan  or 
the  interests  of  its  participants  or 
beneficiaries.  Where  an  investment 
manager  has  investment  discretion  with 
respect  to  both  sides  of  a  cross-trade  of 
securities  and  at  least  one  side  is  an 
employee  benefit  plan  account,  the 
Department  has  previously  taken  the 
position  that  a  violation  of  section 
406(b)(2)  of  ERISA  would  occur.'  The 
Department  has  taken  the  position  that 
by  representing  the  buyer  on  one  side 
and  the  seller  on  the  other  in  a  cross- 
trade,  a  fiduciary  acts  on  behalf  of 
parties  that  have  adverse  interests  to 
each  other.'  Moreover,  the  prohibitions 
embodied  in  section  406(b)(2)  of  ERISA 
are  per  se  in  nature.  Merely  representing 
both  sides  of  a  transaction  presents  an 
adversity  of  interests  that  violates 
section  406Cb)(2)  even  absent  fiduciary 
misconduct  reflecting  harm  to  a  plan's 
beneficiaries.' 

In  addition,  violations  of  setnion 
406(b)(1)  or  (b)(3)  of  ERISA  may  occur 
when  an. investment  manager  has 
discretion  for  both  sides  of  a  cross-trade. 
Section  406(b)(1)  of  ERISA  prohibits  a 
plan  fiduciary  from  dealing  with  the 
assets  of  the  plan  in  his  own  interest  or 
for  his  own  account.  Section  406(b)(3) 
prohibits  a  plan  fiduciary  from  receiving 
any  consideration  for  his  own  personal 
account  from  any  party  dealing  with 
such  plan  in  connection  with  a 
transaction  involving  the  assets  of  the 
plan. 

It  should  also  be  noted  that  violations 
of  section  403  and  404  could  arise 
where  the  investment  manager 
represents  both  sides  in  a  cross-trade. 


'  HeicA  V.  Strong  CapUal  Managnamnl  Inc.,  No. 
96-C-0689.  USDC  E.D.  Wis.  (June  6. 1996|. 

*>  See  Strong  Capital  Management  Inc.,  supra. 

'  See,  Cutaiar  v.  Manhall.  S90  F.2d  523  (3d  Gr. 
1979).  Id  Cutaiar.  the  court  held  that.  "IWlhen 
identical  trustees  of  two  employee  benefit  plans 
whose  panicipants  and  beneficiaries  are  not 
identical  effect  a  loan  between  the  plans  without  a 
section  408  exemption,  a  per  se  violation  of  ERISA 
exists."  Cutaiar,  590  F.2d  at  529- 
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Section  404(a)(1)(A)  of  ERISA  requires, 
in  part,  that  a  plan  fiduciary  must 
discharge  its  duties  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  that  plan  and  "for  the 
exclusive  purpose"  of  providing 
benefits  to  participants  and  benefitnaries 
and  defraying  reasonable  plan  expenses. 
Similarly!  section  403(c)(1)  of  ERISA 
requires,  in  part,  that  the  assets  of  a  plan 
must  be  "IHleld  for  the  exclusive 
purposes  of  providing  benefits  to 
participants  in  the  plan  and  their 
beneficiaries  and  defraying  reasonable 
expenses  of  administering  the  plan." 

In  the  Department's  view,  conflicts  of 
interest  in  cross-trading  occur  because  a 
manager  is  exercising  investment  and 
trading  discretion  over  both  sides  to  the 
same  transaction  and  malcing  decisions 
as  to;  which  securities  to  buy  or  sell; 
how  much  of  each  security  to  buy  or 
sell:  when  to  execute  a  sale  or  purchase 
of  each  security;  where  to  conduct  a 
trade  (i.e.,  on  a  market  or  through  a 
cross-trade);  and  at  what  price  to 
conduct  a  trade. 

In  the  Notice  published  on  March  20. 
1996,  the  Department  discussed  the 
types  of  individual  exemptions 
previously  granted  for  cross-trades  of 
sectirities.^  As  noted  therein,  these  past 
exemptions  fall  generally  into  two 
categories:  (1)  Those  for  Index  and 
Model-Driven  Fimds;  and  (2)  those  for 
actively-managed  or  discretionary  asset 
management  arrangements.' 

The  trading  decisions  made  for  the 
Index  and  Model-Driven  Funds 


■The  individual  exemptions  generally  have 
focused  on  direct  cross-trading  transactions.  These 
exemptions  have  provided  reUef  from  the 
prohibitions  of  section  406(b}[2)  of  ERISA,  but  have 
not  provided  relief  for  any  violations  of  section 
406rb)(1]  or  (b)(3)  of  ERISA.  It  should  also  be  noted 
that  the  Departmenl  does  not  have  authomy  under 
section  406(a]  of  ERISA  to  exempt  a  plan  fiduciary 
tram  any  violations  of  sections  403  and  404  of 
ERISA.  Thus,  even  when  proceeding  under  an 
individual  exemption,  an  investment  manager 
remains  fully  liadle  under  sections  403  and  404  of 
ERISA  for  the  mvcatment  decisions  relating  to 
cross-trades. 

*ln  this  regard,  see  the  following  Prohibited 
Transactioo  Exemptions  (PTEs)-  PTE  95-83. 
Mercury  Asset  Management  (60  FH  47610, 
September  13.  1995);  PTE  95-66.  BlackRoci 
Financial  Management  L.P..  160  FR  39012.  lulv  31. 
1995):  PTE  95-56.  Mellon  Bank.  N.A  (60  FR  35933. 
July  12. 1995);  PTE  94-61.  Batterymatch  Financial 
Management  (59  FR  42309.  August  17. 1994);  PTE 
94-47.  Bank  of  America  National  Trust  and  Savings 
Association  (59  FR  32021.  June  21.  1994);  PTE  94- 
43.  Fidelity  Management  Trust  Company  (59  FR 
30041.  June  10.  19941;  PTE  94-36.  The  Northern 
Trust  Company  (59  FR  19249.  April  22.  19941;  PTE 
92-11,  WeUs  Fargo  Bank.  N.A.  (57  FR  7801.  Match 
4. 1992) — which  replaced  PTE  87-51  noted  below; 
PTE  89-116.  Capital  Guardian  Trust  Company  (54 
FR  53397,  Oecjimber  26.  1989):  PTE  B9-9.  State 
Street  Bank  and  Trust  Company  [54  FR  eoiB. 
February  24.  1989);  PTE  87-51 ,  Wells  Fargo  Bank. 
N.A.  (52  FR  22558.  lune  12.  1987);  and  PTE  82-133. 

Chue  Manhattan  Bank.  N.A.  (47  FR  3S375.  August 
13, 1982). 


involved  are  "passive"  or  "process- 
driven."  In  the  case  of  an  Index  Fund, 
the  investment  manager  has  been  hired 
to  invest  money  according  to  a  formula 
that,  for  example,  tracks  the  rate  of 
return,  risk  profile,  and  other 
characteristics  of  an  independently 
maintained  index  by  either  replicating 
the  entire  portfolio  of  the  index  or  by 
investing  in  a  representative  sample  of 
such  portfolio  designed  to  match  the 
projected  risk/return  profile  of  that 
index.  Model-Driven  Ftmds  are  based 
upon  formulae  by  which  an  "optimal" 
portfolio  is  created  to  implement  some 
specific  investment  strategy  that  is 
either  based  upon  or  measured  by  an 
independently  maintained  index  of 
securities.  These  "process  driven  " 
programs  are  implemented  only  by 
investment  in  an  index  replicating 
portfolio  (in  the  case  of  index  ftmds)  or 
a  set  "optimum"  portfolio  (in  the  c:ase 
of  model-driven  funds).  In  granting 
these  exemptions,  the  Department  did 
not  believe,  based  on  the 
representations  made  by  the  applicants 
requesting  the  prior  exemptions,  that 
the  selection  of  individual  securities  for 
Index  and  Model-Driven  Funds  using 
such  "process-driven"  strategies  woidd 
involve  any  significant  exercise  of 
investment  discretion  by  the  investment 
manager  managing  the  Funds.  In 
actively-managed  programs,  trading 
decisions  are  made  by  individuals  hired 
to  select  particular  securities  as 
professional  investment  managers. 

In  the  exemption  applications,  the 
applicants  have  represented  to  the 
Department  that  cross-trading  provides 
certain  benefits  to  employee  benefit 
plans  as  Ftmd  investors.  For  example, 
when  one  Fund  needs  lo  sell  the  same 
sectirities  that  another  Fund  needs  to 
buy  on  the  same  day,  a  cross-trade  saves 
both  the  selling  Ftmd  and  the  buying 
Fund  the  transaction  costs  (e.g.. 
brokerage  commissions  or  the  bid-offer 
spread)  that  would  otherwise  have  been 
paid  to  a  broker-dealer  for  executing  the 
transaction  on  the  open  market. 

While  recognizing  the  advantages  of 
cross-trading  to  plans,  the  Department 
has  particular  concerns  where  managers 
have  investment  discretion  over  both 
sides  of  a  cross-trade  tran.saction.  The 
conditions  contained  in  the 
Department's  prior  individual 
exemptions  for  cross-trades  by  Index 
and  Model-Driven  Ftmds  and  actively- 
managed  funds  were  intended  to 
address  these  concerns  and  to  safeguard 
plans  against  the  inherent  conflict  of 
interest  which  exists  when  there  is  a 
common  investment  manager  for  both 
sides  of  a  transaction.  In  this  regard,  the 
conditions  incorporated  into  these 
exemptions  were  designed  to  protect 


plans  against  the  potential  that  an 
investment  manager  may  exercise 
discretion  to  favor  one  account  over 
another:  e.g.,  in  the  pricing  of  a 
particular  cross-trade,  in  the  decision  to 
either  buy  and/or  sell  particular 
securities  for  an  ERISA  account,  or  to 
allocate  securities  among  accounts, 
including  ERISA  accounts. 

The  Department  recognizes  that  its 
concerns  are  more  apparent  in 
situations  involving  actively-managed 
a(x:ounts  or  funds,  where  an  investment 
manager  has  total  investment  discretion 
to  choose  particular  securities  for  such 
accounts  or  funds  at  any  time,  subject 
only  to  general  investment  guidelines  or 
objectives  established  by  the  client  plan 
fiduciaries.  As  a  result,  the  Department 
is  not  proposing  relief  for  transactions 
involving  actively-managed  cross- 
trading  at  this  time.  Information 
obtained  by  the  Department  in  response 
to  the  Notice  with  respect  to  cross- 
trades  of  securities  by  a<:;tively-managed 
funds  is  currently  under  consideration 
by  the  Department. '"  PuhUcation  of  the 
proposed  exemption  does  not  foreclose 
future  consideration  of  addibonal 
exemptive  relief  for  actively-managed 
programs.  However,  the  Department 
believes  that  it  has  developed  a 
sufficient  record,  through  consideration 
of  past  individual  exemptions  and 
comments  to  the  Notice,  to  propose 
relief  for  passive  and  prtx^ss-driven 
cross-trading,  subject  lo  certain 
restrictions  and  limitations  regarding 
the  exercise  of  fiduciary  discretion. 

With  respect  to  this  exemptive  relief 
for  cross-trades  by  Index  and  Model- 
Driven  Ftmds,  it  should  be  noted  that, 
through  the  development  of  past  cross- 
trading  exemptions  and  enforcement 
proceedings,  the  Departmeot  became 
aware  of  issues  that  have  t:aused  it  to 
reexamine  its  exemption  policy  for  such 
transactions.  As  a  result,  certain  of  the 
conditions  and  definitions  contained  in 
this  proposal  differ  from  a  number  of 
the  conditions  and  definitions 
developed  over  time  for  the  previously 
granted  passive  and  process-driven 
individual  exemptions.  These  proposed 
modifications  reflect  the  importance  to 
the  Department  of  retaining  flexibility  to 
review  its  exemption  policy  in  the 
context  of  changed  circumstances  or 
new  facts  brought  to  its  attention. 

For  example,  in  the  "prtx;ess-driven" 
context,  it  was  represented  to  the 
Department  in  past  exemption 
applications  that  investment  managers 
who  manage  accounts  or  pooled  funds 


'"hi  this  regard,  the  Oepartmant  directs  interested 
persons  to  a  notice  of  public  bearing  which  tlie 
Departmenl  is  also  publishing  in  today's  F 
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often  attempt  to  track  the  rate  of  return, 
risk  proSle  and  other  characteristics  of 
an  independently  maintained  third 
party  index  (e.g.,  the  Standard  &  Poors 
500  Composite  Stock  Price  Index  a/k/a 
the  S&P  500  Index,  the  Wilshire  5000 
Index,  the  Russell  2000  Index).  These 
pooled  funds  are  usually  collective 
investment  funds  established  and 
trusteed  by  large  banks  that  manage 
money  for  institutional  investors, 
including  employee  benefit  plans. 
Under  the  Department's  past 
exemptions,  such  funds  may  cross-trade 
pursuant  to  certain  narrowly-defined 
"triggering  events"  which  involve  little, 
if  any.  discretion  on  the  part  of  the 
investment  manager. 

In  the  past,  various  applicants 
represented  to  the  Department  that  the 
investment  strategy  of  most  Index  Funds 
merely  involved  replicating  the 
capitalization-weighted  composition  of 
a  particular  index.  In  this  regard,  FERSA 
itself  requires  that  the  Common  Stock 
Index  Investment  Fund  (an  S&P  500 
Fund)  be  invested  in  a  portfolio  that  is 
"•   *  '  designed  such  that,  to  the  extent 
practicable,  the  percentage  of  the 
Common  Stock  Index  Investment  Fund 
that  is  invested  in  each  stock  is  the  same 
as  the  percentage  determined  by 
dividing  the  aggregate  market  value  of 
all  shares  of  that  stock  by  the  aggregate 
market  value  of  all  shares  of  all  stocks 
included  in  such  index.  '  5  U.S.C. 
§  8438(b)(2){B).  1 1  Consequently,  in  the 
past,  the  Department  generally  focused 
on  issues  relating  to  Index  Funds  which 
simply  replicated  the  capitalization- 
weighted  composition  of  a  particular 
index. 

However,  the  Department  now 
understands  that  the  process  that  Index 
Fimds  use  to  replicate  the  returns  of  an 
index  may  not  be  limited  to  replicating 
the  exact  composition  of  the  index  and 
that  many,  if  not  most.  Index  Funds  do 
not  totally  replicate  the  exact 
composition  of  the  index  that  is  being 
tracked.  In  many  instances,  the  manager 
maintains  some  discretion  to  select 
particular  securities  to  track  the  rate  of 
return,  risk  profile  and  other 
characteristics  of  the  overall  index 
without  actually  holding  all  of  the 
securities  included  in  the  index.  Some 
Index  Funds  are  designed  to  exceed  the 
rate  of  return  and/or  deviate  from  the 
risk  profile  of  the  index  by  altering  the 
composition  or  weighting  of  securities 
within  the  index  as  designated  by  the 
organization  that  maintains  the  index. 
These  "enhanced"  Index  Funds  often 


' '  In aildiHon.  section 84.18 (bHDIBI and  (bH4IISI 
of  FERSA  contain  similar  rmjuimmttnls  tor  Ihe 
Small  Capilalizatinn  Stock  Index  Investment  Fund 
and  Inlenulioaal  Slock  Index  Investment  Fund. 


have  strategies  that  resemble  actively- 
managed  accounts.  Therefore,  the 
Department  believes  that  the  definition 
of  an  "Index  Fund"  that  is  permitted  to 
cross-trade  pursuant  to  certain 
narrowly-defined  "triggering  events" 
needs  to  be  modified  under  the  proposal 
&om  that  contained  in  prior  individual 
exemptions. 

In  addition.  Model-Driven  Funds  are 
portfolios  that  apply  specific  investment 
philosophies  and  criteria  in  formulaic 
fashion  to  create  a  specialized  portfolio. 
Model-Driven  Funds  may  come  in  many 
different  forms.  Some  Model-Driven 
Fimds  seek  to  transform  the 
capitalization-weighted  or  other 
specified  composition  of  an  index  in 
order  to  accomplish  certain  goals.  Such 
goals  may  include  client-initiated 
instructions  to  delete  certain  stocks 
from  an  index  that  is  otherwise  being 
tracked,  or  investment  management 
styles  which  incorporate  mathematical 
formulae  designed  to  focus  on  certain 
investment  criteria  (e.g.,  price-earnings 
ratios)  at  certain  times  in  order  to 
achieve  a  rate  of  return  for  the  model- 
driven  portfolio  thai  exceeds  that  of  the 
underlying  index.  Thus,  some  Model- 
Driven  Funds  appear  to  be  a  more 
sophisticated  type  of  "enhanced"  Index 
Fund. 

The  Department  notes  that  the 
proposed  exemption  would  not  be 
available  to  a  Fund  if  the  manager  has 
modified  the  index  or  design  ofthe 
model  to  produce  cross-trade 
opportunities.  For  example,  the 
exemption  would  not  be  available  to  a 
Fund  if  the  manager  has  mixlified  the 
index  or  design  ofthe  model  to  generate 
buy  or  sell  orders  based  on  the 
availability  of  a  security  within  the 
control  of  the  manager.  Such  a 
modification  or  design  would  cause  a 
Fund  to  engage  in  cross-trades  solely  for 
the  purpose  of  providing  matching 
trades  suited  to  another  Fund's  needs 
rather  than  for  the  investment  purposes 
of  the  Fund  whose  trading  criteria  have 
been  modified. 

The  Department  beUeves  that  the 
definition  of  a  "MiMlel-Driven  Fund" 
that  cross- trades  pursuant  to  "triggering 
events"  also  needs  to  be  modified  fi'om 
that  contained  in  prior  exemptions. 
Further,  the  Department  is  of  the  view 
that  the  definition  of  a  "triggering 
event"  should  be  modified  to  reduce  the 
amoimt  of  discretion  that  an  investment 
manager  may  exercise  in  connection 
with  a  cross-trading  decision  on  behalf 
of  a  Model-Driven  Ftmd. 

m.  Disctmion  ofthe  Comments  on  the 
Notice 

The  Department  received  a  total  of 
twenty-nine  (29)  comment  letters  on  the 


Notice,  approximately  half  of  which 
addressed  cross-trades  by  Index  and 
Model-Driven  Funds.  Some  of  these 
comments  were  from  major  industry 
groups,  such  as  associations 
representing  investment  managers  that 
act  as  fiduciaries  for  employee  benefit 
plans. 

Many  of  these  comments  responded 
directly  to  the  specific  questions  posed 
by  the  Department  in  the  Notice.  These 
comments,  as  they  relate  to  cross-trades 
by  Index  and  Model-Driven  Funds,  are 
summarized  below. 

The  comments  almost  universally 
endorsed  the  idea  of  the  Department 
proposing  additional  exemptive  relief 
for  cross-trades  of  securities  by  Index 
and  Model-Driven  Funds.  All  of  the 
comments  noted  that,  imder  appropriate 
conditions,  cross-trading  can  provide 
numerous  benefits  to  client  accounts 
and  fiinds,  including  the  avoidance  of 
brokerage  commissions  and  bid-offer 
spreads  that  would  otherwise  be 
incurred,  and  the  avoidance  of  adverse 
market  impact  costs  if  such  trades  were 
transacted  on  the  open  market.  In 
addition,  many  ofthe  coromenters  noted 
that  in  international  markets  there  are 
benefits  from  cross-trading  associated 
with  avoiding  other  related  transaction 
costs,  such  as  settiement  charges, 
registration  fees,  and  certain  taxes.  As 
noted  above,  the  Departmenl  questions 
whether  avoiding  adverse  market 
impact  costs  is  favorable  to  the  party 
that  would  have  received  a  better  price 
had  the  market  price  moved  in  its  favor 
prior  to  engaging  in  the  transaction.  The 
Department  invites  comments  regarding 
this  concern. 

A  commenter  stated  that  the 
advantages  provided  by  cross-trading 
securities  are  magnified  in  the  case  of 
"passively  "  nianaged  accounts  or  funds, 
primarily  because  of  the  relatively  large 
accotuit  sizes  and  overlap  in  portfolio 
composition.  For  example,  t}et:auso 
Index  and  Model-Driven  Fimds  must 
maintain  certain  weighting  and 
parameters,  cash  inflows  into  one  Fund 
essentially  mandate  the  acquisition  of 
an  array  of  securities,  while  cash 
outflows  in  another  Fund  may  require 
the  simultaneous  disposition  of  many  of 
the  same  securities. 

With  respect  lo  the  size  of  the  market 
attributable  to  assets  of  employee 
benefit  plans  that  cross-trade,  one 
comment  from  a  large  investment 
manager  estimated  that  over  $700 
billion  of  pension  and  retirement  funds 
are  invested  in  "passive"  strategies  (e.g.. 
Index  and  Model-Driven  Funds)  which 
rely  heavily  on  cross-trading  to 
minimize  transaction  costs.  Another 
comment  from  a  major  bank  that 
manages  Index  and  Model-Driven  Funds 


Federal  Register/ Vol.  64,  No.  240 / Wednesday,  December  15,  1999 /Notices 


70061 


stated  that  the  bank  estimates  that  cross- 
trading  saves  its  clients  himdreds  of 
millions  of  dollars  each  year  by 
substantially  reducing  transaction  costs. 
Other  conunents  from  major 
corporations  with  large  pension  plans 
that  invest  in  Index  and  Model-Driven 
Fimds  also  noted  transaction  cost 
savings  of  over  SI  ,000.(X)0  for  each  of 
their  plans  over  a  two-year  period. 
Similar  comments  were  made  by  other 
institutional  investors,  such  as 
governmental  plans. 

The  Department  is  concerned  that  the 
savings  mentioned  by  the  commenters 
may  not  only  be  reflective  of  transaction 
cost  savings,  but  may  also  reflect 
""savings"'  attributable  to  the  avoidance 
of  market  impact  by  cross-trading 
securities  rather  than  engaging  in  open 
market  transactions.  The  Department 
seeks  further  comments  and  data 
regarding  the  savings  which  may  be 
expected  from  cross-trades  and  the  basis 
for  such  savings. 

Some  commenters  further  asserted 
that  clients  demand  cross-trading 
capabilities  as  a  condition  for  the 
investment  manager  to  handle  their 
accounts.  With  "passive"  investment 
management  strategies  that  seek  to 
replicate  the  rate  of  return,  risk  profile 
and  other  characteristics  of  a  designated 
index  (e.g.,  the  S&P  500  Index),  the 
success  of  an  investment  manager  is 
often  measured  by  the  tracking  error  of 
the  managed  portfolio  vis-a-vis  the 
index.  Cross-trades  of  securities  help 
reduce  an  investment  manager"s  overall 
transaction  costs,  which  are  otherwise  a 
major  source  of  tracking  error  in  relation 
to  the  index  because  the  index  is  valued 
without  taking  into  consideration 
transaction  costs.  Thus,  it  is  virtually 
impossible  for  an  investment  manager  to 
replicate  the  rate  of  return,  risk  profile 
and  other  characteristics  of  an  index,  or 
to  accurately  track  the  designated 
composition  and  weighting  of  the 
sectuities  contained  therein,  when  the 
organization  maintaining  such  index 
establishes  the  value  of  the  index 
exclusive  of  such  tran.saction  costs.  In 
addition,  the  comments  note  that  every 
dollar  a  portfolio  spends  on  transaction 
costs  (either  as  spreads  or  commissions) 
detracts  from  the  investment  strategy 
guideline  that  has  lieen  mandated  by  the 
independent  plan  fiduciary — i.e.,  to 
come  as  close  as  possible  to  the  rate  of 
return,  risk  profile  and  other 
characteristics  of  the  designated  index. 

Moreover,  cross-trades  of  securities  by 
Model-Driven  Funds  that  are  designed 
to  exceed  the  rate  of  return  of  a 
designated  index  also  achieve  better 
results  by  reducing  transaction  costs.  A 
commenter  noted  that  the  computer 
models,  which  create  the  portfolios  for 


a  Model-Driven  Fund  by  transforming 
an  index,  dictate  the  securities  to  be 
piux:hased  and  sold  in  precise 
quantities.  Thus,  the  commenter  stated 
that  tbe  types  of  passive  strategies  used 
by  these  Funds  do  not  work  as 
effectively  if  an  investment  manager 
must  make  decisions  with  respect  to 
purchases  or  sales  of  individual 
securities  which  override  the  selections 
made  by  the  computer  model. 

In  this  regard,  one  commenter 
asserted  that  cross-trading  enables  an 
investment  manager  to  obtain,  or 
dispose  of,  the  necessary  amounts  of 
sutji  securities  without  having  to  alter 
a  model's  investment  strategy  because  of 
transaction  costs  associated  with 
achieving  the  desired  goal.  Other 
comments  asserted  that  cross-trading  is 
merely  another  method  ot  executing  the 
purchase  or  sale  of  a  security  that  has 
already  been  included  on  the  trade  list 
of  a  Model-Driven  Fund  for  a  particular 
day.  Thus,  the  decision  to  buy  or  sell  a 
security  through  cross-trades,  rather 
than  on  the  open  market,  is  made  after 
the  trade  list  for  the  purchase  or  sale  of 
that  security  has  been  prepared.  Such 
trade  lists  are  developed  by  computer 
models  which  use  prescribed  objective 
factors  and  external  data  to 
automatically  generate  a  model- 
prescribed  portfolio,  or  use  a  client's 
instructions  lo  buy  or  sell  particular 
securities  to  facilitate  a  client-initiated 
portfolio  restructuring. 

Still  other  commenters  noted  that  the 
computer  models  or  optimization 
programs  that  drive  a  Model-Driven 
Fund  are  designed  to  keep  the  Fund's 
portfolio  of  seciuities  balanced  with  the 
projected  return,  risk  profile  and  other 
characteristics  of  the  appropriate  model 
or  index.  One  major  bank  that  manages 
such  Funds  commented  that  these 
models  are  not  designed  to  increase  the 
frequency  of  cross-trades,  but  rather  to 
apply  quantitative  techniques  to  achieve 
a  predetermined  investment  strategy. 
This  comment  stated  that  investment 
managers  do  not  let  the  "tail  wag  the 
dog"  by  weighting  or  manipulating  the 
investment  models  to  produce  more 
cross-trades. 

With  respect  to  the  degree  of 
investment  discretion  exercised  by  an 
investment  manager  in  creating  and 
operating  a  Model-Driven  Fund,  one 
comment  asserted  that,  while  the 
creation  of  a  computer  model  may 
require  human  intervention,  the 
operation  of  a  Model-Driven  Fund  in 
accordance  with  tbe  dictates  of  the 
model  involves  the  same  type  of 
"passive"  investment  strategy  and 
human  intervention  as  an  Index  Fund. 
In  addition,  the  comments  state  that 
these  computer  models  are  rarely 


changed  and  their  operations  are  bee  of 
any  overt  or  subtie  discretion  exercised 
by  the  investinent  manager.  When  such 
models  are  changed,  clients  are  often 
provided  with  prior  notice  of  the  change 
and  objective  criteria  are  used  to  design 
the  new  '"passive"  investment  strategy. 
The  comments  maintain  that  the  mere 
ability  to  change  the  model,  exerxased 
infrequently,  does  not  change  a  strategy 
from  passive  to  active.  In  this  regard, 
some  of  the  comments  stale  that  an 
investment  manager  for  an  Index  or 
Model-Driven  Fund  is  not  hired  by  its 
clients  to  subjectively  analyze 
individual  securities  or  a  range  of 
securities,  and  that  the  compensation 
paid  to  the  investment  manager  for 
implementing  a  "passive"'  investment 
strategy  is  much  less  than  that  required 
for  active  management.  Thus,  these 
comments  note  that  the  level  of 
compensation  paid  to  a  "'passive" 
investment  manager  reflects  the  role 
that  such  manager  has  in  operating  a 
Model-Driven  Fund. 

In  any  event,  all  of  the  comments  state 
that  the  benefits  of  cross-trading 
override  any  concerns  the  Department 
may  have  regarding  the  degree  of 
discretion  a  particular  investment 
manager  may  exercise  in  the  design  and 
implementation  of  a  computer  model 
used  for  a  Model-Driven  Fund.  The 
comments  assert  that  these  concerns  are 
further  mitigated  by  tbe  conditions  of 
the  Department's  past  exemptions 
which  require,  among  other  things,  that: 
(1)  cross-trades  by  the  Funds  can  occur 
only  in  response  to  various  "triggering 
events""  which  are  not  v^thin  the 
managers  control  or  discretion;  (2)  a 
large  plan  or  other  large  account  can 
only  engage  in  cross-trades  with  an 
Index  or  Model-Driven  Fimd  where  the 
investment  decisions  relating  to  a 
particular  portfolio  restructuring 
program  for  the  large  plan/account  are 
made  by  a  fiduciary  or  other  appropriate 
decision-maker  who  is  independent  of 
the  investment  manager:  (3)  all  cross- 
trade  transactions  will  occiu  within 
three  business  days  ofthe  ""triggering 
event""  necessitating  the  purchase  or 
sale:  (4)  all  t:ross-traded  securities  must 
be  securities  for  which  there  is  a 
generally  recognized  market:  (6)  the 
price  for  all  securities  involved  in  the 
cross-trade  will  be  the  current  market 
value  for  the  securities  on  the  close  of 
the  trading  day  in  which  the  transaction 
(xx:urs:  and  (6)  the  investment  manager 
may  not  receive  additional 
c:ompensation  as  a  result  of  the  cross- 
trade. 

After  consideration  of  the  information 
contained  in  the  comments  relating  to 
cross-trades  of  securiti'es  by  Index  and 
Model-Driven  Funds  and  the  current 
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cross-trade  practices  utilized  by 
iovestmenl  managers  that  manage  such 
Funds,  the  Department  has  determined 
to  propose  this  class  exemption.  As 
discussed  in  further  detail  below,  this 
proposed  class  exemption  for  cross- 
trades  of  securities  by  Index  and  Model- 
Driven  Funds  contains  many  of  the 
same  conditions  that  appear  in  the 
individual  exemptions  previously 
granted  by  the  Department,  with  certain 
modifications.  In  addition,  the  proposal 
contains  a  number  of  new  conditions 
and  definitions  which  attempt  to 
address  concerns  that  have  been  raised 
since  those  exemptions  were  granted. 

rv.  Description  of  the  Proposed 
Exemption 

A.  Scope  and  General  Rule 

The  proposed  exemption  consists  of 
four  parts.  Section  I  sets  forth  the 
general  exemption  and  describes  the 
transactions  covered  by  the  exemption. 
Sections  U  and  ID  contain  specific  and 
general  conditions  applicable  to 
transactions  described  in  section  1. 
Section  IV  contains  definitions  for 
certain  terms  used  in  the  proposed 
exemption. 

The  exemption  set  forth  in  section  I 
would  provide  relief  from  the 
restrictions  of  sections  406(a)(1)(A)  and 
406(b)(2)  of  ERISA  and  section 
8477(c)(2)(B)  of  FERSA  for.  (a)  the 
purchase  and  sale  of  securities  between 
an  Index  or  Model-Driven  Fund  and 
another  such  Fund,  at  least  one  of 
which  holds  "plan  assets"  subject  to  the 
Act;  and  (b)  the  purchase  and  sale  of 
securities  between  such  Funds  and 
certain  large  accounts  (Large  Accounts) 
pursuant  to  portfolio  restructuring 
programs  of  the  Large  Accounts. 

Tne  proposed  exemption  under 
section  1(a)  applies  to  cross-trades  of 
securities  among  Index  or  Model-Driven 
Funds  managed  by  the  same  investment 
manager  where  both  Funds  contain  plan 
assets.  However,  as  stated  above,  a 
violation  of  section  406(b)(2)  occurs 
when  an  investment  manager  has 
investment  discretion  with  respect  to 
both  sides  of  a  cross-trade  of  securities 
and  at  least  one  side  is  an  entity  which 
contains  plan  assets.  As  a  result,  the 
proposed  exemption  is  also  applicable 
to  situations  where  the  investment 
manager  has  investment  discretion  for 
both  Funds  involved  in  a  cross-trade  but 
one  Fund  does  not  contain  plan  assets 
because,  for  example,  it  is  registered  as 
an  investment  company  under  the 
Investment  Company  Act  of  1940  (e.g.. 
a  mutual  fund).  Any  mutual  fund  or 
other  in.stitutional  investor  covered  by 
the  proposed  exemption  under  section 
1(a)  must  meet  the  definition  of  an  Index 


Fund  or  a  Model-Driven  Fimd. 
contained  in  section  rV(a)  and  (b). 
Institutional  investors  which  meet  the 
definition  containell  in  section  IV(a)  and 
(b)  may  include,  but  are  not  limited  to. 
entities  such  as  insurance  company 
separate  accoimts  or  general  accounts, 
governmental  plans,  university 
endowment  funds,  charitable 
foundation  funds,  trusts  or  other  funds 
exempt  from  taxation  under  section 
501(a)  of  the  Code. 

The  proposed  exemption  under 
section  1(b)  would  apply  to  the  purchase 
and  sale  of  seciuities  between  a  Fund 
and  a  Large  Account,  at  least  one  of 
which  holds  "plan  assets"  subject  to 
ERISA  or  FERSA.  pursuant  to  portfolio 
restructiuing  programs  initiated  on 
behalf  of  certain  Large  Accounts.  The 
term  "Large  Accounts"  is  defined  in 
section  IV(e)  as  certain  large  employee 
benefit  plans  or  other  large  institutional 
investors  with  at  least  $50  million  in 
total  assets,  including  certain  insurance 
company  separate  and  general  accounts 
and  registered  investment  companies.  A 
portfolio  restructuring  program,  as 
defined  in  section  fV(0.  involves  the 
buying  and  selling  of  securities  on 
behalf  of  a  Large  Account  in  order  to 
produce  a  portfolio  of  securities  which 
either  becomes  an  Index  Fund  or  a 
Model-Driven  Fund  or  resembles  such  a 
Fund,  or  to  carry  out  a  liquidation  of  a 
specified  portfolio  of  securities  for  a 
Large  Account.  The  definition  of  a  Large 
Account  requires  that  an  independent 
fiduciary  authorize  an  investment 
manager  (i.e..  a  Manager,  as  defined  in 
section  IV(i))  to  restructure  all  or  part  of 
the  portfolio  or  to  act  as  a  "trading 
adviser"  as  defined  in  section  rV(g)  with 
respect  to  the  restructuring  of  such 
portfolio.  The  trading  advi.ser's  role  is 
limited  under  the  proposed  exemption 
to  the  disposition  within  a  stated  period 
of  time  of  a  securities  portfolio  of  a 
Large  Account  and  the  creation  of  the 
required  portfolio.  Under  this 
definition,  the  manager  may  not  have 
any  discretionary  authority  for  any  asset 
allocation,  security  selection, 
restructuring  or  liquidation  decisions  or 
otherwise  provide  investment  advice 
with  respect  to  such  transactions.  It  has 
been  represented  to  the  Department 
that,  in  such  restructuring  transactions, 
commissions  and  other  costs  are  saved 
by  not  having  to  liquidate  all  of  the 
securities  contained  in  the  Large 
Account's  portfolio  on  the  open  market. 
In  this  regard,  the  Department  notes  that 
it  expects  the  investment  manager  to 
comply  with  the  applicable  securities 
laws  in  connection  with  any  portfolio 
restructuring  program. 

Section  Iv(a)  and  (b)  require  that  the 
Index  or  Model-Driven  Fund  be  based 


upon  an  index  which  represents  the 
investment  performance  of  a  specific 
segment  of  the  public  market  for  equity 
or  debt  securities.  Section  fV(c)  requires 
that  the  index  be  established  and 
maintained  by  an  independent 
organization  which  is:  in  the  business  of 
providing  financial  information  or 
brokerage  services  to  institutional 
clients;  a  publisher  of  financial  news  or 
information;  or  a  public  stock  exchange 
or  association  of  securities  dealers.  The 
index  must  be  a  standardized  index  of 
securities  which  is  not  specifically 
tailored  for  the  use  of  the  manager.  The 
Department  seeks  comments  directed  to 
the  proposed  definition  of  an  index. 

Section  IV(a)  and  (b)  specifically 
define  Index  and  Model-Driven  Funds 
for  purposes  of  the  proposed  exemption. 
These  definitions  are  designed  lo  limit 
the  amount  of  discretion  the  manager 
can  exercise  to  affect  the  identity  or 
amount  of  securities  to  be  purchased  or 
sold  and  to  assure  that  the  purchase  or 
sale  of  any  security  is  not  part  of  an 
arrangement,  agreement  or 
understanding  designed  to  benefit  the 
manager.  Under  the  definition  of  "Index 
Fund"  contained  in  section  IV(a).  the 
investment  manager  must  track  the  rate 
of  return  of  an  independently 
maintained  securities  index  by  either 
replicating  the  same  combination  of 
securities  which  compose  such  index  or 
by  investing  in  a  representative  sample 
of  such  portfolio  based  on  objective 
criteria  and  data  designed  to  recreate  the 
projected  return,  risk  profile  and  other 
characteristics  of  the  index.  Under  the 
definition  of  "Model-Driven  Fund" 
contained  in  section  IV(b).  trading 
decisions  are  passive  or  process-driven 
since  the  identity  and  the  amount  of  the 
securities  contained  in  the  Fund  must 
be  selected  by  a  computer  model. 
Although  the  manager  can  use  its 
discretion  to  design  the  computer 
model,  the  model  must  be  based  on 
prescribed  objective  criteria  using  third 
party  data,  not  within  the  control  of  the 
manager,  to  transform  an  independently 
maintained  index.  Thus,  for  example. 
no  exemptive  relief  would  be  available 
if  the  manager  designed  the  computer 
model  to  consider  die  liquidity  or  the 
availability  of  a  security  based  on 
information  that  was  solely  within  the 
control  of  the  manager,  In  such 
instances,  the  computer  model  would  be 
considering  data  that  was  not  from  a 
third  party  source,  and  that  was  within 
the  control  of  the  manager. 

B.  Price  and  Securities 

Section  IKa)  requires  that  the  cross- 
trade  must  be  executed  at  the  closing 
price  for  that  security.  "Closing  price" 
is  defined  in  section  IV(h)  as  the  price 
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for  the  security  on  the  date  of  the 
transaction,  as  determined  by  objective 
procedures  disclosed  to  Fund  investors 
in  advance  and  consistently  applied 
with  respect  to  securities  traded  in  the 
same  market.  The  procedures  shall 
indicate  the  independent  pricing  source 
(and  alternates,  if  the  designated  pricing 
source  is  unavailable)  used  to  establish 
the  closing  price  and  the  time  frame 
afier  the  close  of  the  market  in  which 
the  closing  price  will  be  determined. 
The  pricing  source  must  be  independent 
of  the  manager  and  must  be  engaged  in 
the  ordinary  course  of  business  of 
providing  financial  news  and  pricing 
information  to  institutional  investors 
and/or  the  general  public,  and  must  be 
widely  recognized  as  an  accurate  and 
reliable  source  for  such  information.  In 
this  regard,  some  managers  use  one 
pricing  service  for  pricing  domestic 
securities  and  another  pricing  service 
for  pricing  foreign  securities.  With 
respect  to  foreign  securities,  the 
applicable  independent  pricing  source 
should  provide  the  price  in  local 
currency  rates  and,  if  that  currency  is 
other  than  U.S.  dollars,  also  provide  the 
U.S.  dollar  exchange  rate.  Thus, 
securities  would  be  cross-traded  in  all 
cases  at  the  closing  prices  received  by 
the  manager  fit>m  the  relevant 
independent  pricing  source. 

The  Department  has  adopted  this 
definition  in  an  effort  to  be  consistent 
with  the  methods  for  determining  the 
price  of  cross-traded  securities  currently 
utilized  by  Index  and  Model-Driven 
Fund  investment  managers,  according  to 
the  comments  to  the  Notice  published 
on  March  20.  1998.  In  addition,  the 
Department  believes  that  this  pricing 
approach  will  ensure  that  the  pricing 
procedures  utilized  are  objective  and 
not  subject  to  the  discretion  or 
manipulation  of  any  of  the  involved 
parties.  The  comments  received 
indicated  that  passive  managers 
generally  utilize  independent  pricing 
services  which  collect  information  on 
closing  prices  of  securities.  However, 
the  Department  realizes  that  passive 
fund  managers  have  an  ever  present 
need  to  retain  the  flexibility  to  consider 
advanced  trading  or  pricing  techniques 
which  could  reduce  costs  that  generate 
ttaqking  error  or  which  reflect  a  more 
refined  view  of  the  market  behavior  of 
a  specific  security.  Comments  are 
invited  as  to  whether  the  definition  of 
the  price  for  a  cross-traded  security 
contained  in  this  proposal  is  responsive 
to  that  need. 

Section  IKf)  requires  that  the  cross- 
trades  of  either  equity  securities  or  fixed 
income  securities  involve  only 
securities  for  which  market  quotations 
are  readily  available  fitim  independent 


sources  that  are  engaged  in  the  ordinary 
course  of  business  of  providing  financial 
news  and  pricing  information  to 
institutional  investors  and/or  the 
general  public,  and  are  widely 
recognized  as  accurate  and  reliable 
sources  for  such  information.  Section 
11(f)(1)  further  requires  that  cross-trades 
of  equity  securities  only  involve 
securities  which  are  widely-held  and 
actively-traded.  In  this  regard,  the 
Department  notes  that  equity  securities 
will  be  deemed  to  be  "widely-held"  and 
"actively-traded"  under  this  proposed 
exemption  if  such  securities  are 
included  in  an  independently 
maintained  index,  as  defined  in  section 
IV(c)  herein.  The  Department  invites 
comments  from  interested  persons 
regarding  the  definitions  of  the  types  of 
allowable  securities  permitted  to  be 
cross-traded  under  the  exemption.  The 
Department's  intent  is  to  exclude  those 
securities  which  are  thinly-traded.  This 
intent  is  based  upon  the  underlying 
notion  that  the  cross-trading  of  a 
security  may  avoid  the  market  impact 
on  the  price  of  the  security  that  a  similar 
trade  on  the  market  would  produce. 
This  avoidance  of  market  impact 
through  cross-trading  would  be  more 
dramatic  with  thinly-traded  securities. 
The  Department  expects  that  managers, 
in  making  their  determinations 
regarding  the  types  of  securities 
included  within  the  scope  of  this 
condition,  would  consider  information 
about  the  average  daily  trading  volume 
for  U.S.  equities  traded  on  a  nationally 
recognized  securities  exchange  or 
NASDAQ  whicJi  would  be  readily 
available  from  independent  pricing 
sources  or  other  independent  sources 
which  publish  financial  news  and 
information. 

The  Department  also  invites 
comments  from  interested  persons  as  to 
whether  Index  Funds  and  Model-Driven 
Funds  may  hold  significant  amounts  of 
the  outstanding  shares  of  a  particular 
security  which  is  included  in  an  index 
used  by  a  manager  to  design  and  operate 
a  portfolio  for  its  Funds.  In  addition,  the 
Department  invites  comments  as  to 
whether  cross-trades  of  securities  by  a 
manager's  Funds,  which  may  represent 
a  high  percentage  of  the  average  daily 
trading  volume  for  the  securities  on  the 
open  market,  avoids  the  market  impact 
that  the  same  trades  would  have  if 
executed  on  the  open  market. 

C.  Triggering  Events 

Section  11(b)  of  the  proposed 
exemption  requires  that  any  purchase  or 
sale  of  securities  by  a  Fund  in  a  cross- 
trade  with  another  Fund  or  with  a  Large 
Account  occur  as  a  direct  result  of  a 
'triggering  event."  as  defined  in  section 


IV(d).  and  that  such  cross-trade  be 
executed  no  later  than  the  close  of  the 
second  business  day  following  such 
"triggering  event."  The  Department 
believes  that  trading  pursuant  to 
triggering  events  limits  the  discretion  of 
the  manager  to  affect  the  identity  or 
amount  of  securities  to  be  purchased  or 
sold.  Triggering  events,  as  defined  in 
section  IV(d),  are  outside  the  control  of 
the  manager  and  will  "automatically  " 
cause  the  buy  or  sell  decision  to  occur. 

Triggering  events  are  defined  in 
section  IV(d)  as: 

(1)  a  change  in  the  composition  or 
weighting  of  the  index  underlying  the 
Fund  by  the  independent  organization 
creating  and  maintaining  the  index: 

(2)  A  specific  amount  of  net  change  in 
the  overall  level  of  assets  in  a  Fund,  as 

a  result  of  investments  in  and 
withdrawals  from  the  Fund,  provided 
that:  (A)  Such  specified  amount  has 
been  disclosed  in  writing  as  a 
"triggering  event"  to  an  independent 
fiduciary  of  each  plan  having  assets 
held  in  the  Fund  prior  to.  or  within  ten 
(10)  days  after,  its  inclusion  as  a 
"triggering  event"  for  such  Fimd:  and 
(B)  investments  or  withdrawals  as  a 
result  of  the  manager's  discretion  to 
invest  or  withdraw  assets  of  an 
employee  benefit  plan  maintained  by 
the  manager  for  its  own  employees  (a 
Manager  Plan),  other  than  a  Manager 
Plan  which  is  a  defined  contribution 
plan  under  which  participants  direct  the 
investment  of  their  accounts  among 
various  investment  options,  including 
such  Fund,  will  not  be  taken  into 
account  in  determining  the  specified 
amount  of  net  change; 

(3)  An  accumulation  in  the  Fund  of  a 
specified  amount  of  either:  (A)  Cash 
which  is  attributable  lo  interest  or 
dividends  on,  and/or  tender  offers  for, 
portfolio  securities:  or  (B)  stock 
attributable  to  dividends  on  portfolio 
securities;  provided  that  such  specified 
amount  has  been  disclosed  in  writing  as 
a  "triggering  event  "  to  an  independent 
fiduciar\'  of  each  plan  having  assets 
held  in  the  Fund  prior  to.  or  within  ten 
(10)  days  after,  its  inclusion  as  a 
"triggering  event "  for  such  Fund;  or 

(4)  A  change  in  the  composition  of  the 
portfolio  of  a  Model-Driven  Fund 
mandated  solely  by  operation  of  the 
formulae  contained  in  the  computer 
model  underlying  the  Fund  where  the 
basic  factors  for  making  such  changes 
(and  any  fixed  fiwjuency  for  operatinjj 
the  formulae  contained  in  the  model) 
have  been  disclosed  in  writing  to  an 
independent  fiduciary  of  each  plan 
having  assets  held  in  the  Fund  prior  to. 
or  witliin  ten  (10)  days  after,  its 
inclusion  as  a  "triggering  event  "  for 
such  Fund. 
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The  first  three  triggering  events  have 
largely  been  adopted  based  upon  those 
triggering  events  utilized  in  prior 
individual  exemptions,  with  an 
additional  requirement  in  the  second 
and  third  triggering  events  for  the 
amounts  involved  to  be  specified  and 
disclosed  to  independent  fiduciaries  of 
plans  investing  in  the  Funds.  In 
addition,  the  last  triggering  event  has 
been  added  to  the  proposal  in  order  to 
clarify  that  a  triggering  event  also  occurs 
as  a  result  of  a  change  in  the 
composition  of  a  Fund's  portfolio 
mandated  solely  by  operation  of  the 
computer  model  underlying  the  Fund. 
For  example,  if  a  model  contained  a 
formula  for  a  Fund  requiring  only  stocks 
with  a  certain  price/earnings  ratio  and 
some  of  the  originally  prescribed  stocks 
now  were  above  the  specified  tolerances 
of  the  formula  relating  to  that  model,  a 
triggering  event  would  occur  requiring 
that  those  stocks  be  sold  by  the  Fund. 
The  Department  has  added  this 
triggering  event  under  this  proposed 
exemption  in  order  to  clarify  that 
certain  Model-Driven  Funds  may  need 
to  buy  or  sell  securities  to  conform  to 
changes  to  the  portfolio  prescribed  by 
the  model  that  differ  from  changes  to  a 
portfolio  necessitated  as  a  result  of 
changes  to  the  underlying  index.  The 
proposed  exemption  does  not  require 
that  a  computer  model  be  operated 
according  to  any  fixed  frequency,  but, 
the  Department  is  of  the  view  that  the 
proposed  exemption  would  not  be 
available  unless  the  formulae  contained 
in  the  computer  model  underlying  a 
Fund  are  operated  by  the  manager  on  an 
objective  basis  rather  than  being  used 
for  the  purpose  of  creating  cross-trade 
opportunities  in  response  to  the  needs 
of  other  Funds  or  certain  Large 
Accounts. 

The  Department  further  notes  that 
under  section  Ud).  disclosures  must  be 
made  to  independent  plan  fiduciaries 
regarding  the  triggering  events  that 
would  create  cross-trading  opportunities 
for  Funds  under  the  manager's  cross- 
trading  program.  Under  the  model- 
driven  triggering  event  contained  in  the 
proposal,  the  basic  factors  for  making 
changes  in  the  composition  of  the 
portfolio  of  a  Model-Driven  Fund 
mandated  solely  by  operation  of  the 
formulae  contained  in  the  computer 
model  must  be  included  in  these 
disclosures. 

Finally,  the  Department  notes  that  if 
a  computer  model  used  to  create  a 
portfolio  for  a  Model-Driven  Fund  is 
designed  to  exclude  particular  stocks  for 
reasons  specified  by  the  plan  client  or 
the  plan's  investment  guidelines,  such 
exclusions  would  not  be  considered  a 
separate  triggering  event. 


D.  Modifications  to  the  Computer  Model 

Section  n(c)  requires  that,  if  the 
model  or  the  computer  program  used  to 
generate  the  model  underlying  the  Fund 
is  changed  by  the  manager,  no  cross- 
trades  of  any  securities  can  be  engaged 
in  pursuant  to  the  proposed  exemption 
for  ten  (10)  business  days  following  the 
change.  This  restriction  recognizes  the 
authority  of  the  manager  to  change 
assumptions  involving  computer 
models  after  the  model's  activation. 

The  Department  notes  that  the 
proposed  ten  (10)  business  day 
"blackout"  period  for  cross-trades  by  a 
Fund  after  any  change  made  by  the 
manager  to  the  model  underlying  the 
Fund  is  intended  to  prevent  model 
changes  which  might  be  made  by 
managers,  in  part,  to  deliberately  create 
additional  cross-trading  activity.  The 
10-day  period  is  based  on  a  condition 
contained  in  a  prior  individual 
exemption  for  cross-trading  by  Index 
and  Model-Driven  Funds  (e.g..  Section 
1(d)  of  PTE  95-56,  regarding  Mellon 
Bank.  60  FR  35933,  July  12,  1995)  as 
well  as  representations  made  by 
applicants  in  a  number  of  exemption 
applications  currently  imder 
consideration. '- 

However,  the  Department  now 
understands  that,  in  order  to  keep  pace 
with  the  demands  of  investors  in  Model- 
Driven  Funds,  the  industry  changed 
many  of  its  past  practices  which  may 
now  make  a  "10-day  blackout  period" 
for  cross-trades  problematic  for  certain 
Fund  managers.  For  example,  many 
Model-Driven  Funds  have  more 
frequent  opening  dates  for  accepting 
new  contributions  from  investors  than 
in  the  past.  In  some  cases,  a  Model- 
Driven  Fund  may  be  open  for  new 
contributions  every  day.  In  such 
instances,  decisions  regarding  the 
implementation  of  a  model  change 
which  would  require  the  10-day 
blackout  period  for  cross-trades  may 
place  the  manager  in  a  situation  of 
conflict  between  investors  who  wish  to 
make  contributions  at  different  times. 

Therefore,  the  Department  specifically 
requests  comments  from  interested 
persons  as  to  whether  the  proposed  10- 
day  blackout  period  for  cross-trades 
would  be  an  acceptable  approach  to 
address  our  concerns  regarding  model 
changes  that  may  be  timed  to  create 
additional  cross-trading  opportunities  or 
whether  there  are  other  approaches 
which  would  be  equally  effective,  but 
less  burdensome,  to  the  manager's 


' '  Thew  namptlon  applicatioiu  are:  D-9Sa4. 
Wells  Feigo  BajUt.  N.A.:  D-10107,  Banken  Tnjst 
Company  of  New  York.  D-101B«.  Barclays  Bank 
PLC  and  Affiliates;  and  D-10S07.  ANB  Inveotiaent 
Managemeat  and  Trust  Company. 


operation  of  the  Fund.  The  Department 
also  requests  specific  comments  as  to 
how  frequently  changes  to  a  model  are 
made. 

In  addition,  under  section  IV(b).  a 
computer  model  for  a  Model-Driven 
Fund  must  use  independent  third  party 
data,  not  within  the  control  of  the 
manager,  to  transform  an  index. 

E.  Allocation  of  Cross-Trade 
Opportunities 

The  Department  notes  that  frequently 
the  amount  of  a  security  which  all  of  the 
Funds  need  to  buy  may  be  less  than  the 
amount  of  such  security  which  all  of  the 
Funds  will  need  to  sell,  or  vice  versa. 
Thus,  section  n(d)  of  the  proposed 
exemption  requires  that  all  cross-trade 
opporttmities  be  allocated  by  the 
manager  among  potential  buyers,  or 
sellers,  on  an  objective  basis.  Under 
section  11(d),  this  basis  for  allocation 
must  have  been  previously  disclosed  to 
independent  fiduciaries  on  behalf  of 
each  plan  investor,  and  must  not  permit 
the  exercise  of  any  discretion  by  the 
manager.  In  previous  individual 
exemptions,  applicants  have  relied  on 
different  systems  (e.g.  pro  rata  or  queue) 
to  objectively  allocate  cross-trade 
opportunities.  While  it  appears  to  the 
Department  that  a  pro  rata  basis  of 
allocation  would  be  the  method  least 
subject  to  scrutiny,  the  Department 
recognizes  the  validity  of  other 
workable  objective  systems.  However, 
the  Department  cautions  that  such 
systems  may  not  permit  the  exercise  of 
discretion  by  the  manager. 

F.  Disclosures  and  Authorizations 

Section  n(i)  of  the  proposed 
exemption  requires  that  a  plan's 
participation  in  a  cross-trade  program  of 
a  manager  will  be  subject  to  the  prior 
written  authorization  of  a  plan  fiduciary 
who  is  independent  of  the  manager. 
This  authorization,  once  given,  would 
apply  to  all  Funds  that  comprise  the 
manager's  cross-trading  program  at  the 
time  of  the  authorization.  Thus,  a  new 
authorization  by  an  independent  plan 
fiduciary  for  investment  in  a  different 
Fund,  in  which  the  plan  did  not  invest 
at  the  time  of  its  initial  written 
authorization,  would  not  be  necessary  to 
the  extent  that  such  Funds  were  part  of 
the  program  at  the  time  of  the  original 
authorization.  However,  where  a 
manager  makes  new  Funds  available  for 
plan  investors  or  changes  triggering 
events  relating  to  Fimds  subject  to  the 
initial  authorization,  and  such  Funds  or 
triggering  events  were  not  previously 
disclosed  as  being  part  of  the  manager's 
cross-trading  program,  section  11(1)  of 
the  proposal  requires  that  in  such 
instances  the  manager  furnish 
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additional  disclosures  to  an 
independent  plan  fiduciary.  The 
Manager  shall  provide  a  notice  to  each 
relevant  independent  plan  fiduciary 
prior  to,  or  within  ten  (10)  days 
following,  such  addition  of  Funds  or 
change  to,  or  addition  of,  triggering 
events,  which  contains  a  description  of 
such  Fund(s)  or  triggering  event(s).  Such 
notice  will  also  include  a  statement  that 
the  plan  has  the  right  to  terminate  its 
participation  in  the  cross-trading 
program  and  its  investment  in  any  Index 
Fund  or  Model-Driven  Fund  wKhout 
penalty  at  any  time,  as  soon  as  is 
necessary  to  effectuate  the  withdrawal 
in  an  orderly  manner. 

As  noted  below,  section  II(m)  also 
requires  that  disclosures  regarding  any 
new  Funds  or  triggering  events  be  made 
as  pari  of  the  notice  required  fora  plan's 
aiuiual  re-authorization  of  its 
participation  in  the  manager's  cross- 
trading  program,  even  though  the  plan 
receiving  such  notice  has  not  invested 
in  such  new  Funds. 

Section  II(j)  clarifies  the  meaning  of 
Section  II(i)  with  respect  to  existing 
plan  investors  in  any  of  the  Funds  prior 
to  a  manager's  implementation  of  a 
cross-trading  program.  Under  section 
n(j).  the  authorizing  independent 
fiduciary  must  be  furnished  notice  and 
an  opportimity  to  object  to  that  plan's 
participation  in  the  program  not  less 
than  forty-five  (45)  days  prior  to  the 
implementation  of  the  cross-trade 
program.  Section  II(j)  further  states  that 
the  failure  of  the  authorizing  fiduciary 
to  return  a  special  termination  form 
provided  in  the  notice  within  thirty  (30) 
days  of  receipt  shall  be  deemed  to  be 
approval  of  the  plan's  participation  in 
the  program.  If  the  authorizing  plan 
fiduciary  objects  to  the  plan's  inclusion 
in  the  program,  the  plan  udll  be  given 
the  opportunity  to  withdraw  without 
penalty'  prior  to  the  program's 
implementation. 

Sections  II(k)  and  n(l)  describe  the 
type  of  information  that  is  required  to  be 
disclosed  to  a  plan  fiduciary  prior  to  the 
authorization  defined  in  sections  II(i) 
and  n(j).  Important  among  these 
disclosures  is  a  statement  describing  the 
conflicts  that  will  exist  as  a  result  of  the 
manager's  cross-trading  activities.  This 
statement  must  also  detail  and  explain 
how  the  manager's  practices  and 
procedures  will  mitigate  such  conflicts. 
Such  writing  must  include  a  statement 
that: 

Investment  decisions  will  nol  be 
based  in  whole  or  in  part  by  the 
manager  on  the  availability  of  cross- 
trade  opportunities.  These  investment 
decisions  include: 

a  Which  securities  to  buy  or  sell: 


•  How  much  of  each  security  to  buy 
or  sell:  and. 

•  When  to  execute  a  sale  or  purchase 
of  each  seciuitv. 

Investment  decisions  will  be  made 
prior  to  the  identification  and 
determination  of  any  cross-frade 
opportunities.  In  addition,  all  cross- 
trades  by  a  Fund  wilt  be  based  solely 
upon  triggering  events  set  forth  in  the 
exemption.  Records  documenting  each 
cross-trade  transaction  will  be  retained 
by  the  manager. 

Section  !I(m)  further  requires  that 
notice  be  provided  to  the  authorizing 
plan  fiduciary  at  least  annually  of  the 
plan's  right  to  terminate  its  participation 
in  the  cross-trading  program  and  its 
investment  in  any  of  the  Funds  without 
penalty.  Such  notice  must  be 
accompanied  by  a  special  termination 
form.  Failure  lo  return  the  form  (within 
at  least  thirty  (30)  days  of  the  receipt) 
will  be  deemed  approval  of  the  plan's 
continued  participation  in  the  cross- 
trading  program.  Such  aimual  re- 
authorization will  contain  disclosures 
regarding  any  new  Funds  that  are  added 
to  the  cross-trading  program  or  any  new 
"triggering  events"  (as  defined  in 
Section  IV(d)  below)  that  may  have  been 
added  to  existing  Funds  since  the  time 
of  the  initial  authorization  described  in 
Section  ll(i),  or  the  time  of  the  notice 
described  in  Section  II(j). 

Section  n(n)  of  the  proposed 
exempdon  details  specific  requirements 
for  cross-trades  of  .securities  which  will 
occur  in  connection  with  a  Large 
Account  restructuring.  In  particidar, 
section  Il(n)(2)  requires  that  the 
authorization  for  such  cross-trades  must 
be  made  in  writing  prior  to  the  cross- 
trade  transactions  by  fiduciaries  of  the 
Large  Account  who  are  independent  of 
the  manager.  Such  authorization  must 
follow  full  written  disclosure  of 
information  regarding  the  cross-trading 
program.  Such  authorization  may  be 
terminated  at  will  upon  receipt  by  the 
manager  of  written  notice  of 
termination.  A  termination  form  must 
bo  supplied  to  the  Large  Account 
fiduciary  concurrent  with  the  written 
description  of  the  cross-trading 
program.  Under  section  n(n)(3).  the 
portfolio  restructuring  program  must  be 
completed  within  thirty  (30)  days  of  the 
initial  authorization  made  by  the  Large 
Account's  fiduciary  (or  initial  receipt  of 
assets  associated  with  the  restructuring, 
if  later),  unless  the  Large  Account's 
fiduciary  agrees  in  writing  to  extend  this 
period  for  another  thirty  (30)  days.  Large 
Account  fiduciaries  may  utilize  the 
termination  form  or  any  other  written 
instrument  at  any  time  within  this  30- 
day  period  to  terminate  their  prior 
written  authorization  for  cross-trading 


related  to  the  portfolio  restructuring 
program.  Under  section  n(n)(4).  within 
thirty  (30)  days  of  the  completion  of  the 
restructuring  program,  the  Large 
Account  fiduciary'  must  be  fully 
apprised  in  writing  of  the  results  of  the 
transactions.  Such  writing  may  include, 
upon  request  by  the  Large  Account 
fiduciary',  additional  information 
sufficient  to  allow  the  independent 
fiduciary  for  the  Large  Account  to  verify 
the  need  for  each  cross-trade  and  the 
determination  of  the  above  decisions. 
However,  the  manager  may  refuse  to 
disclose  to  a  Large  Account  fiduciaiy  or 
other  person  any  such  information 
which  is  deemed  confidential  or 
privileged  if  the  manager  is  otherwise 
permitted  by  law  to  withhold  such 
information  from  such  person  and.  by 
the  close  of  the  thirtieth  (30th)  day 
following  the  request,  the  manager  gives 
a  written  notice  to  such  person  advising 
that  person  both  the  reasons  for  the 
refusal  and  that  the  Department  may 
request  such  information. 

G-  Recordkeeping 

Section  Ill(a)  requires  that  the 
manager  maintain  records  necessary-  lo 
allow  a  determination  of  whether  the 
conditions  of  the  proposed  exemption 
have  been  met.  These  records  must  be 
maintained  for  a  period  of  sLx  (6)  years 
from  the  date  of  the  transactions.  These 
records  must  include  records  which 
identify  the  following: 

(1)  On  a  Fund  by  Fund  basis,  the 
specific  triggering  events  which  result 
in  the  creation  of  the  model  prescribed 
output  or  trade  list  of  specific  securities 
to  be  cross-traded; 

(2)  On  a  Fund  by  Fund  basis,  the 
model  prescribed  output  or  trade  list 
which  describes:  (A)  Which  seciuilies  to 
buy  or  sell;  (B)  how  much  of  each 
security  to  buy  or  sell  in  detail  sufficient 
to  allow  an  independent  plan  fiduciary' 
to  verif)'  that  each  of  the  above 
decisions  for  the  Fimd  was  made  in 
response  to  specific  triggering  events; 
and 

(3)  On  a  Fund  by  Fund  basis,  the 
actual  trades  executed  by  the  Fund  on 
a  particular  day  and  which  of  those 
trades  were  associated  with  triggering 
events. 

As  explained  to  the  Department,  the 
triggering  event  relating  to  net 
investments  in.  or  withdrawals  from,  a 
Fund  results  in  new  cash  to  invest  in 
the  Fund  or  the  need  to  liquidate 
securities  from  a  Fund.  The  model  or 
index  underl>ing  the  Fund  determines 
which  securities  to  purchase  or  sell 
based  on  the  amount  of  net  investments 
or  withdrawals.  This  process  results  in 
the  creation  of  a  trade  list  or  a  model 
prescribed  output  of  securities  lo  be 
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purchased  or  sold.  The  manager  then 
applies  its  objective  allocation  system  to 
the  trade  lists  or  model  prescribed 
outputs  used  for  other  Funds 
participating  in  the  cross-trade  program 
to  determine  which  particular  cross- 
trades  will  occur  between  Funds.  For 
those  securities  which  cannot  be  cross- 
traded  after  application  of  the  manager's 
allocation  system,  the  necessary 
purchases  and  sales  are  made  through 
other  means. 

In  the  view  of  the  Department,  records 
must  be  maintained  of  this  cross-trading 
activity  with  enough  specificity  to  allow 
an  independent  plan  fiduciary  to  verify 
whether  the  safeguards  of  this 
exemption  have  been  met.  Section  n(b) 
requires  that  any  cross-trade  of 
securities  by  a  Fund  occur  as  a  direct 
result  of  a  "triggering  event"  as  defined 
in  section  IV(d)  and  is  executed  no  later 
than  the  close  of  the  second  business 
day  following  such  "triggering  event." 
Among  the  records  needed  to  verify  that 
this  condition  has  been  satisfied,  section 
111(a)(1)  requires  that,  on  a  Fund  by 
Fund  basis,  the  manager  maintain  a 
record  of  the  specific  triggering  events 
which  result  in  the  creation  of  the  list 
of  specific  securities  for  the  manager's 
cross-trading  system.  Section  n](a)(2) 
further  requires  that,  on  a  Fund  by  Fund 
basis,  the  manager  maintain  records  of 
the  model  prescribed  output  or  trade 
list,  as  well  as  the  procedures  utilized 
by  the  manager  to  determine  which 
securities  to  buy  or  sell  and  how  much 
of  each  security  to  buy  or  sell,  in  detail 
sufficient  to  allow  an  independent  plan 
fiduciary  to  verify  that  each  of  the  above 
decisions  for  the  Fund  was  made  in 
response  to  specific  triggering  events. 
As  provided  by  section  ni(b)(2).  if  such 
material  is  viewed  as  a  trade  secret,  or 
privileged  or  confidential,  the  manager 
may  refuse  to  disclose  such  information 
if  reasons  for  the  refusal  are  given  and 
the  person  is  also  notified  that  the 
Department  of  Labor  may  request  such 
information. 

This  recordkeeping  requirement  is 
intended  to  assure  that  independent 
plan  fiduciaries  will  be  able  to 
determine  whether  Funds  and  their 
underlying  models  or  indexes  operate 
consistently  in  following  the  input  of 
triggering  event  information.  The 
Department  does  not  intend  to  prescribe 
a  detailed  list  of  records  that  are 
necessary  to  enable  a  determination  of 
compliance  with  the  exemption  because 
the  necessary  records  will  depend  on 
the  nature  of  the  Index  or  Model-Driven 
Funds  involved  and  other  factors.  Thus 
information,  however,  should  be  kept  in 
sufficient  detail  to  enable  a  replication 
of  specific  historical  events  in  order  to 
satisfy  an  inquiry  by  persons  identified 


in  section  ni(b)(l)(A).  Section  m(a)(3} 
requires  that,  on  a  Fund  by  Fund  basis, 
records  be  maintained  of  the  actual 
trades  executed  by  the  Fund  on  a 
particular  day  and  which  of  those  trades 
resulted  from  triggering  events. 

The  Department  recognizes  that  these 
requirements  may  require  adjustments 
to  a  manager's  record-keeping  systems. 
Therefore,  the  Department  seeks  specific 
comments  on  these  record-keeping 
requirements  and  any  additional 
burdens  that  they  may  impose  on  Fund 
managers. 

Further.  Section  lll(a)  requires  that  the 
records  must  be  readily  available  to 
assure  accessibility  and  maintained  so 
that  an  independent  fiduciary,  or  other 
persons  identified  in  section  ni(b)(l)(A), 
may  obtain  them  within  a  reasonable 
time.  This  requirement  should  permit 
the  records  to  be  retrieved  and 
assembled  quickly,  regardless  of  the 
location  in  which  they  are  maintained. 
For  those  records  which  are  not 
maintained  electronically,  the  records 
should  be  maintained  in  a  central 
location  to  facilitate  assembly  and 
examination. 

All  records  must  be  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by  the  persons  described  in 
section  111(b)(1).  However,  as  noted  vrilh 
respect  to  information  which  may  be 
disclosed  to  a  Large  Account  fiduciary 
or  other  person,  the  manager  may  refuse 
to  disclose  to  a  person,  other  than  a  duly 
authorized  employee  or  representative 
of  the  Department  or  the  Internal 
Revenue  Service,  any  such  information 
which  is  deemed  confidential  or 
privileged  if  the  manager  is  otherwise 
permitted  by  law  to  withhold  such 
information  from  such  person.  In  such 
instances,  the  manager  shall  provide,  by 
the  close  of  the  thirtieth  (30th)  day 
following  the  request,  a  written  notice  to 
such  person  advising  that  person  of  the 
reasons  for  the  refusal  and  that  the 
Department  may  request  such 
information. 

H.  Effect  on  Existing  Exemptions 

The  proposed  exemption  is  generally 
similar  to  a  number  of  individual 
exemptions  that  previously  have  been 
granted  by  the  Department  for  such 
transactions. "  However,  the  operative 


"ThH  following  individual  eiemplions  involve 
crout-tnidefl  of  securities  by  laiiex  and  Model- 
Drivon  Funds:  PTE  85-56.  Mellon  Bank,  N.A.  (60 
FR  35933.  July  12. 19951:  PTE  M-»7.  Bank  of 
i\merica  National  Trusl  and  Savings  Association 
159  FR  32021,  June  21, 1994):  PTE  94-t3.  Fidalitv 
Management  Trust  Compwiy  (59  FR  30041.  )une  10, 
1994):  PTE  94-36,  The  Northern  Trust  Company  (59 
FR  19249.  April  22.  1994);  PTE  92-1 1.  Wells  Fargo 
Bank.  N  A.  (57  FR  7801,  Maidi  4.  19921— which 
replaced  PTE  87-51  noted  below:  PTE  09-9.  Stale 


language  of  the  proposal  differs  from 
that  of  the  individual  exemptions  in  a 
number  of  respects.  For  example,  the 
proposal  imder  section  U(h)  prohibits 
the  cross-trade  of  any  securities  issued 
by  the  manager,  tmless  the  manager  has 
obtained  a  separate  prohibited 
transaction  exemption  for  the 
acquisition  of  such  securities  by  its 
Index  and  Model-Driven  Funds.  A 
number  of  prior  individual  exemptions 
allow  such  transactions  in  order  to 
eliminate  potential  tracking  error  of  the 
Fund  associated  with  replicating  the 
rate  of  rettim,  risk  profile  and  other 
characteristics  of  the  index  containing 
the  manager's  securities.  The 
Department  invites  comments  as  to  the 
effect  that  the  continuation  of  current 
Index  and  Model-Driven  Fimd 
individual  exemptions  would  have  in 
offering  an  advantage  to  those 
investment  managers  granted  such  relief 
compared  to  those  managers  which 
would  utilize  this  exemption,  if  granted. 
Finally,  the  Department  is  aware  that  a 
number  of  individuals  have  expressed 
concern  regarding  whether  the 
Department  would  revoke  past 
individual  exemptions  involving  Index 
and  Model-Driven  Fund  cross-trading 
programs  in  connection  with  the 
granting  of  this  class  exemption.  The 
Department  notes  that  under  the 
Prohibited  Transaction  Exemption 
Procedures,  29  CFR  Section  2570.50(b), 
before  revoking  or  modifying  an 
exemption,  the  Department  must 
publish  a  notice  of  its  proposed  action 
in  the  Federal  Register  and  provide 
interested  persons  with  an  opportunity 
to  comment  on  the  proposed  revocation 
or  modification. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  part\'  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
-which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties  with 
respect  to  the  plan  solely  in  the  interests 
of  Uie  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 


Street  Bank  and  Trust  Company  (54  FR  8018. 
February  24. 1989);  and  PTE  87-51.  Wells  Fargo 
Bank.  N.A.  (52  FR  22558.  lune  12. 1987). 
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requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  tie  plan  and 
their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  seclion  408(a)  tif  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plans  and  their 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  such  plans: 

(3)  If  granted,  the  proposed  exemption 
will  be  applicable  to  a  transaction  only 
if  the  conditions  specified  in  the 
exemption  are  met:  and 

(4)  The  proposed  exemption,  if 
granted,  wrill  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
exemption  to  the  address  and  within  the 
time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
exemption.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  application  at  the  above 
address. 

Proposed  Exemption 

The  Department  has  luider 
consideration  the  grant  of  the  follovtring 
class  exemption  under  the  authority  of 
section  40a(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
atxordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10.  1990). 

Section  I — Exemption  for  Cross-Trading 
of  Securities  by  Index  and/or  Model- 
Driven  Funds 

Effective  (date  of  publication  of  final 
class  exemption],  the  restrictions  of 
sections  406(a)(1)(A)  and  406(b)(2)  of 
the  Act,  section  8477(c)(2)(B)  of  FERSA. 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  (^de. 
by  reason  of  section  4975(c)(1)(A)  of  the 
Code,  shall  not  apply  to: 

(a)  The  purchase  and  sale  of  seciuities 
between  an  Index  Fund  or  a  Model- 


Driven  Fund  (a  "Fund"),  as  defined  in 
Sections  rV(a)  and  (b)  below,  and 
another  Fund,  at  least  one  of  which 
holds  "plan  assets"  subject  to  the  Act  or 
FERSA:  or 

(b)  The  purchase  and  sale  of  securities 
between  a  Fund  and  a  Large  Account,  as 
defined  in  Section  rV(e)  below,  at  least 
one  of  which  holds  "plan  assets" 
subject  to  the  Act  or  FERSA.  pursuant 
to  a  portfolio  restructuring  program,  as 
defined  in  Section  IV(f)  below,  of  the 
Large  Account: 

provided  that,  with  respect  to  all  such 
purchases  and  sales  (referred  to  herein 
as  "cross-trades  "),  the  conditions  set 
forth  in  Sections  n  and  III  below  are 
met. 

Section  77 — Specific  Conditions 

(a)  The  cross-trade  is  executed  at  the 
closing  price,  as  defined  in  Section 
lV(h)  below. 

(b)  Any  cross-trade  of  securities  by  a 
Fund  occurs  as  a  direct  result  of  a 
"triggering  event. "  as  defined  in  Section 
rv(d)  below,  and  is  executed  no  later 
than  the  close  of  the  second  business 
day  following  such  "triggering  event." 

(c)  If  the  cross-trade  involves  a  Model- 
Driven  Fund,  the  cross-trade  does  not 
take  place  within  ten  (10)  business  days 
following  any  change  made  by  the 
Manager  to  the  model  underlying  the 
Fimd. 

(d)  The  Manager  has  allocated  the 
opportunity  for  all  Funds  or  Large 
Accounts  to  engage  in  the  cross-trade  on 
an  objective  basis  which  has  been 
previously  disclosed  to  the  authorizing 
fiduciaries  of  plan  investors,  and  whici 
does  not  permit  the  exercise  of 
discretion  by  the  Manager  (e.g.,  a  pro 
rata  allocation  system). 

(e)  No  more  than  ten  (10)  percent  of 
the  assets  of  the  Fund  or  Large  Account 
at  the  time  of  the  cross-trade  are 
comprised  of  assets  of  employee  benefit 
plans  maintained  by  the  Manager  for  its 
own  employees  (Manager  Plans)  for 
which  the  Manager  exercises  investment 
discretion. 

(f)(1)  Cross-trades  of  equity  securities 
involve  only  securities  that  are  widely- 
held,  actively-traded,  and  for  which 
market  quotations  are  readily  available 
from  independent  sources  that  are 
engaged  in  the  ordinary  course  of 
business  of  providing  financial  news 
and  pricing  information  to  institutional 
investors  and/or  the  general  public,  and 
are  widely  recognized  as  accurate  and 
reliable  sources  for  such  information. 
For  purposes  of  this  requirement,  the 
terms  "widely-held"  and  "actively- 
traded"  shall  be  deemed  to  include  any 
security  listed  in  an  Index,  as  defined  in 
Section  IV(c]  below:  and 


(2)  Cross-trades  of  fixed-income 
securities  involve  only  securities  for 
which  market  quotations  are  readily 
available  from  independent  sources  that 
are  engaged  in  the  ordinar>'  course  of 
business  of  providing  financial  news 
and  pricing  information  to  institutional 
investors  and/or  the  general  public,  and 
are  widely  recognized  as  accurate  and 
reliable  sources  for  such  information 

(g)  The  Manager  receives  no  brokerage 
fees  or  commissions  as  a  result  of  the 
cross-trade. 

(h)  The  cross-trade  does  not  involve 
any  security  issued  by  the  Manager 
unless  the  Manager  has  obtained  a 
separate  prohibited  transaction 
exemption  for  the  acquisition  of  such 
security. 

(i)  As  of  the  date  the  proposed 
exemption  is  granted,  a  plan's 
participation  in  the  Manager's  crow- 
trading  program  as  a  result  of 
investments  made  in  any  Index  or 
Model-Driven  Fund  that  holds  plan 
assets  is  subject  to  a  written 
authorization  executed  in  advance  of 
such  investment  by  a  fiduciary  of  the 
plan  which  is  independent  of  the 
Manager  engaging  in  the  cross-trade 
transactions. 

(j)  With  respect  to  existing  plan 
investors  in  any  Index  or  Model-Driven 
Fund  as  of  the  date  the  proposed 
exemption  is  granted,  the  independent 
fiduciary  is  fiirnished  with  a  written 
notice,  not  less  than  forty-five  (451  days 
prior  to  the  implementation  of  the  cross- 
trading  program,  that  describes  the 
Fund's  participation  in  the  Manager's 
cross-trading  program,  provided  that 

(1)  Such  notice  allows  each  plan  an 
opportunity  to  object  to  the  plan's 
participation  in  the  cross-trading 
program  as  a  Fund  investor  by 
providing  the  plan  with  a  special 
termination  form: 

(2)  The  notice  instructs  the 
independent  plan  fiduciary-  that  failure 
to  return  the  termination  form  to  the 
Manager  by  a  specified  date  (which 
shall  be  at  lea.st  30  days  following  the 
plan's  receipt  of  the  form)  shall  be 
deemed  to  be  an  approval  by  the  plan 
of  its  participation  in  the  Manager's 
cross-trading  program  as  a  Fund 
investor:  and 

(3)  If  the  independent  plan  fiduciary 
objects  to  the  plan's  participation  in  the 
cross-trading  program  as  a  Fund 
investor  by  returning  the  termination 
form  to  the  Manager  by  the  specified 
date,  the  plan  is  given  the  opportunity 
to  withdraw  from  each  Index  or  Model- 
Driven  Fund  without  penalty  prior  to 
the  implementation  of  the  cross-trading 
prf>gram,  within  such  time  as  may  be 
reasonably  necessary  to  effectuate  the 
withdrawal  in  an  orderly  manner. 
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(k)  Prior  to  obtaining  the 
authorization  described  in  Section  n(i). 
and  in  the  notice  described  in  Section 
lUj).  the  follomng  statement  must  be 
provided  by  the  Manager  to  the 
independent  plan  fiduciary: 

Investment  decisions  for  the  Fund 
(including  decisions  regarding  which 
securities  to  buy  or  sell,  how  much  of 
a  security  to  buy  or  sell,  and  when  to 
execute  a  sale  or  purchase  of  securities 
for  the  Fund)  will  not  be  based  in  whole 
or  in  part  by  the  Manager  on  the 
availability  of  cross-trade  opportunities 
and  will  be  made  prior  to  the 
identification  and  determination  of  any 
cross-trade  opportunities.  In  addition, 
all  cross-trades  by  a  Fund  will  be  based 
solely  upon  a  "triggering  event"  set 
forth  in  this  exemption.  Records 
documenting  each  cross-trade 
transaction  will  be  retained  by  the 
Manager. 

(1)  Prior  to  any  authorization  set  forth 
in  Section  Il(i).  and  at  the  time  of  any 
notice  described  in  Section  II(j)  above, 
the  independent  plan  fiduciary  must  be 
furnished  with  any  reasonably  available 
information  necessary  for  the  fiduciary 
to  determine  whether  the  authorization 
should  be  given,  including  (but  not 
limited  to)  a  copy  of  this  exemption,  an 
explanation  of  how  the  authorization 
may  be  terminated,  detailed  disclosure 
of  the  procedures  to  be  implemented 
under  the  Manager's  cross-trading 
practices  (including  the  "triggering 
events"  that  will  create  the  cross-trading 
opportunities,  the  independent  pricing 
services  that  will  be  used  by  the 
manager  to  price  the  cross-traded 
securities,  and  the  methods  that  will  be 
used  for  determining  closing  price),  and 
any  other  reasonably  available 
information  regarding  the  matter  that 
the  authorizing  fiduciary  requests.  The 
independent  plan  Bduciary  must  also  be 
provided  with  a  statement  that  the 
Manager  will  have  a  potentially 
conflicting  division  of  loyalties  and 
responsibilities  to  the  parties  to  any 
cross-trade  transaction  and  must  explain 
how  the  Manager's  cross-trading 
practices  and  procedures  will  mitigate 
such  conflicts. 

With  respect  to  Funds  that  are  added 
to  the  Manager's  cross-trading  program 
or  changes  to.  or  additions  of,  triggering 
evonts  regarding  Funds,  following  the 
authorizations  described  in  section  11(1} 
or  section  U(j),  the  Manager  shall 
provide  a  notice  to  each  relevant 
independent  plan  fiduciary  prior  to,  or 
within  ten  (10)  days  following  such 
addition  of  Funds  or  change  to,  or 
addition  of,  triggering  events,  which 
contains  a  description  of  such  Fund(s) 
or  triggering  event(s).  Such  notice  will 
also  include  a  statement  that  the  plan 


has  the  right  to  terminate  its 
participation  in  the  cross-trading 
program  and  its  investment  in  any  Index 
Fund  or  Model-Driven  Fund  without 
penalty  at  any  time,  as  soon  as  is 
necessary  to  effectuate  the  withdrawal 
in  an  orderly  maimer. 

(m)  At  least  annually,  the  Manager 
notifies  the  independent  fiduciary  for 
each  plan  that  has  previously 
authorized  participation  in  the 
Manager's  cross-trading  program  as  a 
Fund  investor,  that  the  plan  has  the 
right  to  terminate  its  participation  in  the 
cross-trading  program  and  its 
investment  in  any  Index  Fund  or  Model- 
Driven  Fund  without  penalty  at  any 
time,  as  soon  as  is  necessary  to 
effectuate  the  withdrawal  in  an  orderly 
maimer.  This  notice  shall  also  provide 
each  independent  plan  fiduciary  with  a 
special  termination  form  and  instruct 
the  fiduciary  that  failure  to  return  the 
form  to  the  Manager  by  a  specified  date 
(which  shall  be  at  least  thirty  (30)  days 
following  the  plan's  receipt  of  the  form) 
shall  be  deemed  an  approval  of  the 
subject  plan's  continued  participation  in 
the  cross-trading  program  as  a  Fund 
investor.  Such  annual  re-authorization 
must  contain  disclosures  regarding  any 
new  Funds  that  are  added  to  the  cross- 
trading  program  or  any  new  triggering 
events  (as  defined  in  Section  [V(d) 
below)  that  may  have  been  added  to 
existing  Funds  since  the  time  of  the 
initial  authorization  described  in 
Section  11(1),  or  the  time  of  the  notice 
described  in  Section  n(j). 

(n)  With  respect  to  a  cross-trade 
involving  a  Large  Account: 

(1)  The  cross-trade  is  executed  in 
connection  with  a  portfolio 
restructuring  program,  as  defined  in 
Section  rV(f)  below,  with  respect  to  all 
or  a  portion  of  the  Large  Account's 
investments  which  an  independent 
fiduciary  of  the  Lar^e  Account  has 
authorized  the  Manager  to  carry  out  or 
to  act  as  a  "trading  adviser."  as  defined 
in  Section  IV(g)  below,  in  carrying  out 

a  Large  Account-initiated  liquidation  or 
restructuring  of  its  portfolio; 

(2)  Prior  to  the  cross-trade,  a  fiduciary 
of  the  Large  Account  who  is 
independent  of  the  Manager  has  been 
fully  informed  of  the  Manager's  cross- 
trading  program,  has  been  provided 
with  the  information  required  in  Section 
nd).  and  has  provided  the  Manager  with 
advance  written  authorization  to  engage 
in  cross-trading  in  connection  with  the 
restructuring,  provided  that — 

(A)  Such  authorization  may  be 
terminated  at  will  by  the  Laige  Account 
upon  receipt  by  the  Manager  of  written 
notice  of  termination. 

(B)  A  form  expressly  providing  an 
election  to  terminate  the  authorization, 


with  instructions  on  the  use  of  the  form, 
is  supplied  to  the  authorizing  Large 
Account  fiduciary  concurrent  with  the 
receipt  of  the  written  information 
describing  the  cross-trading  program. 
The  instructions  for  such  form  must 
specify  that  the  authorization  may  be 
terminated  at  will  by  the  Large  Account, 
without  penalty  to  the  Large  Accoimt, 
upon  receipt  by  the  Manager  of  written 
notice  from  the  authorizing  Large 
Account  fiducial^: 

(3)  The  portfolio  restructuring 
program  must  be  completed  by  the 
Manager  within  thirty  (3D)  days  of  the 
initial  authorization  (or  initial  receipt  of 
assets  associated  with  the  restructuring, 
if  later)  to  engage  in  such  restructuring 
by  the  Large  Account's  independent 
fiduciary,  unless  such  fiduciary  agrees 
in  writing  to  extend  this  period  for 
another  thirty  (30)  days;  and, 

(4)  No  later  than  thirty  (30)  days 
following  the  completion  of  the  Large 
Account's  portfolio  restructuring 
program,  the  Large  Account's 
independent  fiduciary  must  be  fully 
apprised  in  writing  of  all  cross-trades 
executed  in  connection  with  the 
restructuring.  Such  writing  shall 
include  a  notice  that  the  Large 
Account's  independent  fiduciary  may 
obtain,  upon  request,  the  information 
described  in  Section  Ill(a),  subject  to  the 
limitations  described  in  Section  ni(b). 
However,  if  the  program  takes  longer 
than  thirty  (30)  days  to  complete, 
interim  reports  containing  the 
transaction  results  must  be  provided  to 
the  Large  Account  fiduciary  no  later 
than  fifteen  (15)  days  following  the  end 
of  each  thirty  (30)  day  period. 

Section  ffl — General  Conditions 

(a)  The  Manager  maintains  or  causes 
to  be  maintained  for  a  period  of  six  (6) 
years  from  the  date  of  each  cross-trade 
the  records  necessary  to  enable  the 
persons  described  in  paragraph  (b)  of 
this  Section  to  determine  whether  the 
conditions  of  the  exemption  have  been 
met,  including  records  which  identify: 

(1)  On  a  Fund  by  Fund  basis,  the 
specific  triggering  events  which  result 
in  the  creation  of  the  model  prescribed 
output  or  trade  list  of  specific  securities 
to  be  cross-traded; 

(2)  On  a  Fund  by  Fund  basis,  the 
model  prescribed  output  or  trade  list 
which  describes:  (A)  which  securities  to 
buy  or  sell:  and  (B|  how  much  of  each 
security  to  buy  or  sell:  in  detail 
sufficient  to  allow  an  independent  plan 
fiduciary  to  verify  that  each  of  the  above 
decisions  for  the  Fund  was  made  in 
response  to  specific  triggering  events: 
and 

(3)  On  a  Fund  by  Fund  basis,  the 
actual  trades  executed  by  the  Fund  on 
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a  particular  day  and  which  of  those 
trades  resulted  from  triggering  events. 

Such  records  must  be  readily 
available  to  assure  accessibility  and 
maintained  so  that  an  independent 
fiduciary,  or  other  persons  identified 
below  in  paragraph  (b)  of  this  Section, 
may  obtain  them  within  a  reasonable 
period  of  time.  However,  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  the  Manager,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  no  party 
in  interest  other  than  the  Manager  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  or  to  the  taxes  imposed  by  sections 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (h)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisions  of  sections  504(a)(2)  and  (b) 
of  the  Act.  the  records  referred  to  in 
paragraph  (a)  of  this  Section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service. 

(B)  Any  fiduciary  of  a  Plan 
participating  in  a  cross-trading  program 
who  has  the  authority  to  acquire  or 
dispose  of  the  assets  of  the  Plan,  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary. 

(C)  Any  contributing  employer  with 
respect  to  any  Plan  participating  in  a 
cross-trading  program  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Plan  participating  in  a  cross-trading 
program,  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary. 

(2)  If  in  the  course  of  seeking  to 
inspect  records  maintained  by  a 
Manager  pursuant  to  this  exempbon. 
any  person  described  in  paragraph 
(b)(1)(B)  through  (D)  seeks  to  examine 
trade  secrets,  or  commercial  or  financial 
information  of  the  Manager  that  is 
privileged  or  confidential,  and  the 
Manager  is  otherwise  permitted  by  law 
to  withhold  such  information  from  such 
person,  the  Manager  may  refuse  to 
disclose  such  information  provided  that, 
by  the  close  of  the  thirtieth  (30tb)  day 
following  the  request,  the  Manager  gi\'es 
a  written  notice  to  such  person  advising 
the  person  of  the  reasons  for  the  refusal 
and  that  the  Department  of  Labor  may 
request  such  information. 

(3)  The  information  required  to  be 
disclosed  to  persons  described  in 


paragraph  (b)(1)(B)  through  (D)  shall  be 
limited  to  information  that  pertains  to 
cross-trades  involving  a  Fund  or  Large 
Account  in  which  they  have  an  interest. 

Section  rV^Depnitions 

The  following  definitions  apply  for 
purposes  of  this  proposed  exemption: 

(a)  Index  Fund— Any  investment 
fund,  account  or  portfolio  sponsored, 
maintained,  trusteed,  or  managed  by  the 
Manager  or  an  Affiliate,  in  which  one  or 
more  investors  invest,  and — 

(1)  Which  is  designed  to  track  the  rale 
of  return,  risk  profile  and  other 
characteristics  of  an  independently 
maintained  securities  index,  as  defined 
in  Section  IV(c)  below,  by  either  (i) 
replicating  the  same  combination  of 
securities  which  compose  such  index  or 
(ii)  sampling  theneciuities  which 
compose  such  index  based  on  objective 
criteria  and  data: 

(2)  For  which  the  Manager  does  not 
use  its  discretion,  or  data  within  its 
control,  to  affect  the  identity  or  amount 
of  securities  to  be  purchased  or  sold: 

(3)  That  either  contains  "plan  assets" 
subject  to  the  Act,  is  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940,  or  is 
an  institutional  investor,  which  may 
include,  but  not  be  limited  to,  such 
entities  as  an  insurance  company 
separate  account  or  general  account,  a 
govenunental  plan,  a  university 
endowment  fund,  a  charitable 
foundation  fund,  a  trust  or  other  fund 
which  is  exempt  from  taxation  under 
section  501(a)  of  the  Code:  and 

(4)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  intended  to  benefit  the 
Manager,  its  Affiliates,  or  any  party  in 
which  the  Manager  or  an  Affiliate  may 
have  an  interest. 

(b)  Model-Driven  Fund — Any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed,  or 
managed  by  the  Manager  or  an  Affiliate, 
in  which  one  or  more  investors  invest, 
and — 

(1)  Which  is  composed  of  securities 
the  identity  of  which  and  the  amount  of 
which  are  selected  by  a  computer  model 
that  is  based  on  prescribed  objective 
criteria  using  independent  third  party 
data,  not  within  the  control  of  the 
Manager,  to  transform  an  Index,  as 
defined  in  Section  IV(c)  below: 

(2)  Which  either  contains  "plan 
assets"  subject  to  the  Act,  is  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940.  or 
is  an  institutional  investor,  which  may 
include,  but  not  be  limited  to,  such 
entities  as  an  insurance  company 
separate  account  or  general  account,  a 


governmental  plan,  a  university 
endowment  fund,  a  charitable 
foundation  fund,  a  trust  or  other  fund 
which  is  exempt  horn  taxation  under 
section  5011a)  of  the  Code;  and 

(31  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  or  the  utilization  of  any  specific 
objective  criteria  which  is  intended  to 
benefit  the  Manager,  its  Affiliates,  or 
any  party  in  which  the  Manager  or  an 
Affiliate  may  have  an  interest. 

(c)  Index — A  securities  index  that 
represents  the  investment  performance 
of  a  specific  segment  of  the  public 
market  for  equity  or  debt  securities  in 
the  United  Stales  and/or  foreign 
countries,  but  only  if^ 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(A)  Engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients, 

(B)  A  publisher  of  financial  news  or 
information,  or 

(C)  A  public  stock  exchange  or 
association  of  securities  dealers;  and, 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  the  Manager,  as  defined 
in  Section  rV(i)  below;  and. 

(3)  The  index  is  a  generally  accepted 
.standardized  index  of  securities  which 
is  not  specifically  tailored  for  the  use  of 
the  Manager. 

(d)  Triggering  Event: 

(1)  A  change  in  the  composition  or 
weighting  of  the  Index  underlying  a 
Fund  by  the  independent  organization 
creating  and  maintaining  the  Index; 

(2)  A  specific  amount  of  net  change  in 
the  overall  level  of  assets  in  a  Fund,  as 

a  result  of  investments  in  and 
withdrawals  frt)m  the  Fund,  provided 
that:  (A)  Such  specified  amount  has 
been  disclosed  in  writing  as  a 
"triggering  event"  to  an  independent 
fiduciary  of  each  plan  having  assets 
held  in  the  Fimd  prior  to,  or  within  ten 
(10)  days  following,  its  inclusion  as  a 
"triggering  event "  for  such  Fund:  and 
(B)  investments  or  withdrawals  as  a 
result  of  the  manager's  discretion  to 
invest  or  withdraw  assets  of  a  Manager 
Plan,  other  than  a  Manager  Plan  which 
is  a  defined  contribution  plan  imder 
which  participants  direct  the 
investment  of  their  accounts  among 
various  investment  options,  including 
such  Fund,  will  not  be  taken  into 
account  in  determining  the  specified 
amount  of  net  change; 

(3)  An  accumulation  in  the  Fund  of  a 
specified  amount  of  either; 
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(A)  cash  which  is  attributable  to 
interest  or  dividends  on.  and^or  tender 
offers  for,  portfolio  securities;  or 

(B)  Stock  attributable  to  dividends  on 
portfolio  securities; 

provided  that  such  specified  amount 
has  been  disclosed  in  writing  as  a 
"triggering  event'"  lo  an  independent 
Bduciary  of  each  plan  having  assets 
held  in  the  Fund  prior  to.  or  within  ten 
(10)  days  after,  its  inclusion  as  a 
"triggering  event"  for  such  Fund;  or 

(4Ta  change  in  the  composition  of  the 
portfolio  of  a  Model-Driven  Fund 
mandated  solely  by  operation  of  the 
formulae  contained  in  the  computer 
model  underlying  the  Fund  where  the 
basic  factors  for  making  such  changes 
(and  any  fixed  frequency  for  operating 
the  computer  model)  have  been 
disclosed  in  writing  to  an  independent 
fiduciary  of  each  plan  having  assets 
held  in  the  Fund  prior  to.  or  within  ten 
(10)  days  after,  its  inclusion  as  a 
"triggering  event"  for  such  Fund. 

(e\  Large  Account — Any  investment 
fund,  account  or  portfolio  that  is  not  an 
Index  Fund  or  a  Model-Driven  Fund 
sponsored,  maintained,  trusteed  or 
managed  by  the  Manager,  which  holds 
assets  of  either 

(1)  An  employee  benefit  plan  within 
the  meaning  of  section  3(3)  of  the  Act 
that  has  SSO  million  or  more  in  total 


(2)  An  institutional  investor  that  has 
total  assets  in  excess  of  $50  million, 
such  as  an  insurance  company  separate 
account  or  general  account,  a 
governmental  plan,  a  university 
endowment  fund,  a  charitable 
foundation  fund,  a  trust  or  other  fund 
which  is  exempt  from  taxation  under 
section  501(a)  of  the  Code;  or 

(3)  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  [e.g.,  a  mutual  fund)  other  than  an 
investment  company  advised  or 
sponsored  by  the  Manager: 

provided  that  the  Manager  has  been 
authorized  to  restructure  all  or  a  portion 
of  the  portfolio  for  such  Large  Account 
or  to  act  as  a  "trading  adviser"  [as 
defined  in  Section  lV(g)  below)  in 
connection  with  a  specific  liquidation 
or  restructiuing  program  for  the  Large 
Account. 

(f)  Portfolio  restructuring  program — 
Buying  and  selling  the  securities  on 
behalf  of  a  Large  Account  in  order  to 
produce  a  portfolio  of  securities  which 
will  be  an  Index  Fund  or  a  Model- 
Driven  Fund  managed  by  the  Manager, 
without  regard  to  the  requirements  of 
Section  lV(a)(3)  or  (b)(2).  or  to  carry  out 
a  liquidation  of  a  specified  portfolio  of 
securities  for  the  Large  Account. 

(g)  Trading  adviser — A  person  whose 
role  is  limited  with  respect  to  a  Large 


Account  to  the  disposition  of  a 
securities  portfolio  in  connection  with  a 
Large  Account-initiated  liquidation  or 
restructuring  within  a  stated  period  of 
time  in  order  to  minimize  transaction 
costs.  The  person  does  not  have 
discretionary  authority  or  control  with 
respect  to  any  underlying  asset 
allocation,  restructuring  or  liquidation 
decisions  for  the  account  in  coimection 
with  such  transactions  and  does  not 
render  investment  advice  [within  the 
meaning  of  29  CFR  §  2510.3-21(c)l  with 
respect  to  such  transactions. 

(h)  Closing  price — The  price  for  a 
security  on  die  date  of  the  transaction, 
as  determined  by  objective  procedures 
disclosed  to  Fund  investors  in  advance 
and  consistently  applied  with  respect  to 
securities  traded  in  the  same  market, 
which  procedures  shall  indicate  the 
independent  pricing  source  (and 
alternates,  if  the  designated  pricing 
source  is  unavailable)  used  to  establish 
the  closing  price  and  the  time  frame 
after  the  close  of  the  market  in  which 
the  closing  price  will  be  determined. 

(i)  Manager — A  person  who  is: 

(1)  A  bank  or  trust  company,  or  any 
Affiliate  thereof,  as  defined  in  Section 
IV(j)  below,  which  is  supervised  by  a 
state  or  federal  agency:  or 

(2)  An  investment  adviser  or  any 
Affiliate  thereof,  as  defined  in  Section 
rV(j)  below,  which  is  registered  under 
the  Investment  Advisers  Act  of  1940. 

(j)  Affiliate — An  "affiliate"  of  a 
Manager  includes: 

(1)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  of  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(k)  Control — The  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

(1)  Relative — A  "relative"  is  a  person 
that  is  defined  in  section  3(15)  of  the 
Act  (or  a  "member  of  the  family"  as  that 
term  is  defined  in  section  4975(e)(6)  of 
the  Code),  or  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  a  sister. 

Signed  at  Washington.  O.C  this  9th  day  of 
December.  1999. 
Alan  O.  Lebowilz, 

Deputy  Assistant  Secretary  for  Program 
Operations.  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 
(FR  Doc.  99-.12404  Filed  12-14-99;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Cross-Trades  of  Securities  by 
Investment  Managers 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Labor. 
ACTION:  Notice  of  bearing. 

SUMMARY:  This  doctunent  provides 
notice  of  a  public  hearing  regarding 
standards  and  safeguards  upon  which 
exemptive  relief  should  be  conditioned 
for  cross-trades  of  securities  by 
investment  managers  with  respect  to 
any  account,  portfolio  or  fund  holding 
"plan  assets"  subject  to  the  fiduciary 
responsibility  provisions  of  Part  4  of 
Title  I  of  the  Employee  Retirement 
income  Security  Act  of  1974,  as 
amended  (ERISA).  The  public  hearing 
will  focus  primarily  on  the  area  of 
"active"  cross-trading  of  securities  by 
investment  managers.  The  Department 
is  also  publishing  today  in  the  Federal 
Register  a  Notice  of  Proposed  Class 
Exemption  relating  to  cross-trades  of 
securities  by  "passively"  managed 
funds. 

DATES:  The  bearing  will  be  held  on 
February  10,  2000,  and  on  February 
11th  if  necessary,  beginning  at  10  a.m. 
and  ending  at  4  p.m.  each  day. 
addresses:  The  hearing  will  be  held  in 
Room  N-5437.  of  the  Department  of 
Labor  Building.  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  J.  Campagna  or  E.F.  Williams, 
Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5649,  200  Constitution 
Avenue,  NW,  Washington,  DC,  20210, 
(202)  219-8883  or  219-8194, 
respectively  (these  are  not  toll  free 
numbers);  or  Michael  Schloss,  Plan 
Benefits  Security  Division.  Office  of 
Solicitor,  (202)  219-4600,  ext.  105  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  On  March 
20. 1998.  the  Department  of  Labor  (the 
Department)  published  a  notice  (the 
Notice)  in  the  Federal  Register  (63  FR 
13696)  requesting  information  to  assist 
it  in  determining  upon  what  standards 
and  safeguards  exemptive  relief  for 
cross-trades  by  investment  managers 
should  be  conditioned.  In  that  Notice, 
the  Department  invited  all  interested 
persons  to  submit  written  comments 
concerning  its  request  for  information 
on  or  before  May  19,  1998.  The 
Department  received  a  total  of  29 
written  comments  on  the  Notice,  many 
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of  which  were  firom  major  industry 
groups  and  plan  fiduciaries. 

In  response,  in  part,  to  the 
information  received  by  the  Department 
to  the  Notice,  the  Department  has 
published  in  today's  Federal  Register  a 
separate  notice  of  proposed  class 
exemption  which  would,  if  granted, 
provide  an  exemption  for  cross-trades  of 
securities  by  Index  and  Model-Driven 
Funds.  In  the  notice  of  proposed  class 
exemption,  the  Department  states  that  it 
is  not  proposing  relief  for  cross-trades  of 
securities  by  actively-managed  plan 
accotmts  or  funds  at  the  present  time.  In 
actively-managed  programs,  trading 
decisions  are  made  by  individuals  that 
have  been  hired  to  select  particular 
securities  as  professional  investment 
managers  for  "actively-managed" 
accounts.  The  Department  notes  in  the 
proposed  class  exemption  that 
information  obtained  &om  investment 
managers  in  response  to  the  Notice 
regarding  cross-trade  practices  and 
procedures  for  actively-managed 
accounts  will  be  considered  separately. 

In  view  of  the  importance  of  this 
issue,  the  Department  has  decided  to 
hold  a  public  hearing  regarding 
potential  futtire  individual  or  class 
exemptions  for  the  cross-trades  of 
seciuities  by  investment  managers  for 
actively-managed  plan  accounts  or 
pooled  funds  containing  "plan  assets" 
subject  to  Title  I  of  ERISA. 

This  hearing  will  be  held  on  February 
10, 2000.  and  February  11th  if 
necessary,  hegiiuing  at  10  a.m.  and 
ending  at  4  p.m.,  in  Room  N-5437  of  the 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

Any  interested  person  who  wishes  to 
be  assured  of  an  opportunity  to  present 
oral  comments  at  the  hearing  should 
submit  the  following  information  by 
January  20.  2000:  (1)  A  vmtten  request 
to  be  heard:  and  (2)  An  outline 
(preferably  five  copies)  of  the  topics  to 
be  discussed,  indicating  the  time 
allocated  to  each  topic.  The  request  to 
be  heard  and  accompanying  outline 
should  be  sent  to  the  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5649, 
200  Constitution  Avenue.  NW, 
Washington,  DC  20210,  and  marked 
"Attention:  Cross-Trades  of  Securities 
by  Investment  Managers  Hearing." 
Individuals  who  did  not  file  written 
comments  regarding  the  Notice 
published  by  the  Department  in  the 
Federal  Register  on  March  20, 1998  may 
nonetheless  submit  a  request  to  make 
oral  comments  at  the  hearing. 

The  Department  vrill  prepare  an 
agenda  indicating  the  order  of 


presentation  of  oral  comments  at  the 
hearing.  In  the  absence  of  special 
circumstances,  each  commentator  will 
be  allotted  fifteen  minutes  in  which  to 
complete  his  or  her  presentation  and 
answer  questions  that  may  be  posed  by 
a  panel  of  Pension  and  Welfare  Benefits 
Administration  employees.  Information 
about  the  agenda  may  be  obtained  on  or 
after  January  27,  2000,  by  telephoning 
Fil  Williams  of  the  Office  of  Exemption 
of  Determinations  at  (202)  219-8194 
(this  is  not  a  toll  free  number). 

Individuals  not  listed  in  the  agenda 
will  be  allowed  to  make  oral  conunents 
at  the  hearing  to  the  extent  time  permits. 
Those  individuals  who  make  oral 
comments  at  the  hearing  should  be 
prepared  to  answer  questions  regarding 
their  comments.  The  hearing  will  be 
transcribed. 

Individuals  with  disabilities,  who 
need  special  accommodations,  should 
notify  Mr.  Williams  on  or  before  January 
20.  2000. 

Notice  of  Public  Hearing 

Notice  is  hereby  given  that  a  public 
hearing  will  be  held  on  Februar>'  10, 
2000.  and  February  11th  if  necessary, 
regarding  potential  future  individual  or 
class  exemptions  for  cross-trades  of 
securities  by  investment  managers  for 
actively-managed  plan  accounts  or 
pooled  funds  containing  "plan  assets" 
subject  to  ERISA.  The  hearing  will  be 
held  beginning  at  10  a.m  in  Room  N- 
5437  of  the  Department  of  Labor 
Building,  200  Constitution  Avenue,  NW. 
Washington,  DC,  20210. 

Signed  al  Washington.  DC.  this  9th  day  of 
Oecemtler,  1999. 
Alan  D.  Lebowitz. 

Deputy  Assistant  Security  of  Program 
Operations.  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 
[FR  Doc.  99-32403  Filed  12-14-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499) 

Houston  Lighting  and  Power  Company 
City  Public  Service  Board  of  San 
Antonio  Central  Power  and  Light 
Company  City  of  Austin.  Texas  STP 
Nuclear  Operating  Company  (South 
Texas  Project,  Units  1  and  2);  Order 
Extending  the  Effectiveness  of  the 
Approval  of  the  Indirect  Transfer  o( 
Licenses  (Merger  of  Central  and  South 
West  Corporation  and  American 
Electric  Power  Company) 

I. 

By  Order  dated  November  5, 1998.  the 
Nuclear  Regulatory  Commission  (the 
Co"minission)  approved  the  indirect 
transfer  of  Facility  Operating  Licenses 
Nos.  NPF-76  and  NPF-80  lo  the  extent 
such  would  be  effected  by  the  proposed 
corporate  merger  of  Central  and  South 
West  Corporation  (CSW)  and  American 
Electric  Power  Company,  toe.  (AEP). 
CSW  is  the  parent  holding  company  of 
Central  Power  and  Light  Company 
(CPL).  one  of  the  holders  of  the  Ucenses. 
The  approval  was  given  in  response  to 
an  application  filed  by  CPL  dated  June 
16,  1998,  as  supplemented,  for  consent 
of  the  NRC  under  10  CFR  50.80.  By  its 
terms,  the  Order  of  November  5.  1998. 
becomes  null  and  void  if  the  merger  is 
not  completed  by  December  31. 1999. 
unless  upon  application  and  for  good 
cause  shown,  such  date  is  extended  by 
the  Commission. 

n. 

By  letter  dated  October  25. 1999,  CPL 
and  AEP.  through  counsel,  submitted  a 
request  for  an  extension  of  the 
effectiveness  of  the  Order  of  November 
5.  1998.  such  that  it  would  remain 
effective  until  June  30,  2(XX).  According 
to  the  submittal,  because  of  unavoidable 
delays  in  securi)ag  all  regulator,' 
approvals,  the  merger  between  AEP  and 
CSW  will  not  close  prior  to  December 
31.  1999.  The  request  further  asserts 
that,  notwithstanding  the  best  efforts  of 
AEP  and  CSW  to  provide  complete  and 
timely  information,  the  Federal  Energy 
Regulatory  Commission  (FERC)  has  not 
completed  its  review  of  the  pending 
merger  application  before  it  and  has  not 
granted  the  necessary  appro^'als 
required  for  consummation  of  the 
merger.  FERC  has  issued  an  order  in 
which  it  states  that  a  final  decision 
should  be  issued  no  later  than  March 
2000. 

According  to  their  submittal,  CSW 
and  AEP  have  been  diligent  in  seeking 
to  obtain  all  required  regulatory 
approvals  from  Federal  and  State 
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agencies.  The  merger  has  received 
conditional  approval  by  State  regulatory 
conunissions  in  Arkansas  and 
Louisiana,  and  approval  in  Oklahoma. 
Also,  an  administrative  law  judge,  who 
conducted  hearings  in  proceedings  held 
by  the  Public  Utility  Commission  of 
Texas  (PUCT),  recommended  approval 
of  the  pending  merger  after  AEP,  CSW, 
the  PUCT  staff,  and  other  parties 
reached  a  stipulated  settlement.  In 
addition.  AEP  and  CSW  have 
announced  settlement  agreements  with 
the  Indiana  Utility  Regulatory 
Commission,  with  the  Missouri  Public 
Service  Commission,  and  with  parties  in 
Kentucky  (approved  by  the  Kentucky 
Public  Service  Commission). 

CPL  and  AEP  state  that  they  have 
reviewed  the  original  application  for 
NRC  approval  of  the  indirect  license 
transfers  and  the  information  relied 
upon  by  the  NRC  as  reflected  in  the 
safety  evaluation,  dated  November  5, 
1998.  and  that  there  has  been  no 
material  change  in  the  information 
presented  in  the  original  application 
and  relied  upon  by  the  NRC  staff. 

The  staff  has  considered  the  foregoing 
request  of  October  25. 1999,  and  has 
determined  that  good  cause  has  been 
shown  to  extend  the  effectiveness  of  the 
Order  of  November  5,  1998,  as 
requested. 

m. 

Accordingly,  pursuant  to  Sections 
161b  and  161i  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C. 
5S  2201(b)  and  2201(i),  It  is  hereby 
ordered  that  the  effectiveness  of  the 
Order  of  November  5, 1998,  described 
herein  is  extended  such  that  if  the 
subject  merger  is  not  consummated  by 
June  30.  2000,  the  Order  of  November  5, 
1998,  shall  become  null  and  void, 
unless  upon  application  and  for  good 
cause  shown,  such  date  is  further 
extended. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
action,  see  the  request  by  CPL  and  AEP 
dated  October  25. 1999.  submitted  by 
John  O'Neill.  Esq.,  Shaw  Pittman 
(Counsel  Jointly  for  CPL  and  AEP), 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555- 
0001. 

Dated  al  Rockville,  Maryland,  this  7th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Roy  P.  ZimmernuB. 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc  99-32490  Filed  12-14-99:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8968-ML  and  ASLBP  No. 
95-706-01 -ML) 

Hydro  RMourc«8,  Inc.;  Notice  of 
Recofwtltution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  and  2.1207.  the  Presiding 
Officer  in  the  captioned  10  CFR  Part  2. 
Subpart  L  proceeding  is  hereby  replaced 
by  appointing  Administrative  Judge 
Peter  B.  Bloch  as  Presiding  Officer  in 
place  of  Administrative  Judge  Thomas 
S.  Moore. 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Presiding  Officer  in  accordance  virith  10 
CFR  2.1203  (1997).  The  address  of  the 
new  Presiding  Officer  is:  Administrative 
Judge  Peter  B.  Bloch.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regtdatory  Commission,  Washington, 
D.C.  20555. 

Issued  at  Rockville,  Maryland,  this  9th  day 
of  December  1999. 
G.  Paul  BoUwerk  m. 
Chief  Administrative  fudge,  Atomic  Safety 
and  Licensing  Board  Panel. 
IFR  Doc.  99-32487  Filed  12-14-99;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No*.  SO-269,  50-270,  and  50-287) 

Duke  Energy  CorporatkHi;  Oconee 
Nuclear  Station,  Units  1.  2,  and  3 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  Srom  10  CFTJ 
Part  50.  Appendix  (,  Section  III.D.2(b)(ii) 
for  Facility  Operating  License  Nos. 
DPR-38,  DPR-47,  and  DPR-55,  issued 
to  the  Duke  Energy  Corporation  (the 
licensee),  for  operation  of  the  Oconee 
Nuclear  Station,  Units  1,  2,  and  3. 
located  in  Oconee  County.  South 
Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

Whenever  the  plant  is  in  c:old 
shutdown  (Mode  5)  or  refueling  (Mode 
6).  containment  integrity  is  not  required. 
However,  if  an  airlock  is  opened  when 
in  Modes  S  or  6  (which  is  usually  the 
case).  10  CFR  SO.  Appendix  J.  Section 
ni.D.2(b)(ii)  requires  that  an  overall  air 
lock  leakage  lest  be  performed  before 
plant  heatup  and  startup  [i.e..  before 
Mode  4  is  entered).  The  proposed 
exemption  would  allow  this  test 


requirement  to  be  met  by  performing  an 
air  lock  door  seal  leakage  test  per  10 
CFR  50.  Appendix  J.  Section  ni.D.(b)(ui) 
during  plant  startup  prior  to  entering 
Mode  4.  The  licensee  would  apply  this 
exemption  only  if  no  maintenance  has 
been  performed  on  the  air  lock  that 
could  affect  its  sealing  capability.  If 
maintenance  has  been  performed  that 
could  affect  its  sealing  capability,  an 
overall  air  lock  leakage  test  per  10  CFR 
SO.  Appendix  J,  Section  III.D.2(b)(ii) 
would  be  performed  prior  to 
establishing  containment  integrity. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for  an 
exemption  dated  October  5. 1999. 

Tfie  Need  for  the  Proposed  Action 

The  existing  air  lock  doors  are 
designed  so  that  the  air  lock  pressure 
test  can  only  be  performed  after  a  strong 
back  (structural  bracing)  has  been 
installed  on  the  inner  door  because  the 
pressure  used  to  perform  the  test  is 
opposite  that  of  accident  pressure  and 
would  tend  to  unseat  the  door. 
Performing  the  full  air  lock  test  in 
accordance  with  the  present 
requirements  takes  approximately  12 
hours,  since  it  requires  installation  of 
the  strong  back,  performing  the  test,  and 
removing  the  strong  back.  During  the 
test,  access  through  the  air  lock  is 
prohibited,  which,  therefore,  requires 
evacuation  of  persoimel  from  the 
containment  or  the  personnel  must 
remain  inside  the  containment  during 
the  test  until  Mode  4  is  reached.  The 
licensee  has  determined  that 
pressurizing  the  volume  between  the 
seals  to  60  pounds  per  square  inch 
gauge  pressure  prior  to  establishing 
containment  integrity  provides  the 
necessary  surveillance  to  ensiue  the 
sealing  capability  of  the  door  seals. 

Since  plant  personnel  usually  need  to 
enter  the  containment  while  in  Mode  5, 
the  full  pressure  air  lock  test  must  be 
performed  almost  every  time  before 
entering  Mode  4  from  Mode  5. 
Exemption  from  the  full  pressure 
leakage  test  would  reduce  the  number  of 
tests  performed  and  the  time  required  to 
perform  the  tests,  which  would  provide 
greater  plant  flexability  over  the  lifetime 
of  the  plant. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  would 
permit  the  substitution  of  an  air  lock 
seal  leakage  test  (10  CFR  Part  SO. 
Appendix  J,  Section  ID.D.2(b)(iii))  for 
the  full  pressure  air  lock  test  otherwise 
required  by  10  CFR  Part  50.  Appendix 
J.  Section  m.D.2(b)(ii)  when  the  air  lock 
is  opened  while  the  reactor  is  in  the 
cold  shutdown  or  refueling  modes.  If 
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the  tests  required  by  10  CFR  Part  50. 
Appendix  J.  Section  in.D.2(b)(i)  and  (iii) 
are  current,  and  there  has  been  no 
maintenance  performed  on  the  air  lock, 
then  adequate  assurance  of  leak  tight 
integrity  of  the  air  lock  continues  to 
exist.  Consequently,  this  exemption  will 
not  affect  containment  integrity  and 
does  not  affect  the  risk  of  fecility 
accidents. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption,  the  proposed 
action  virill  not  significantly  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  'Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  environmental  impacts,  the 
proposed  action  does  not  involve  any 
historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
enviromnental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  enviroiunental 
impacts  associated  vrith  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
woidd  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Altemattve  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Oconee  Nuclear 
Station,  Units  1.  2.  and  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  30. 1999.  the  staff 
consulted  with  the  South  Carolina  State 
official,  Mr.  Virgil  Autry,  of  the  Division 
of  Radiological  Waste  Management. 
Bureau  of  Land  and  Waste  Management. 
Department  of  Health  and 
Environmental  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  5,  1999.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building.  2120  L  Street, 
NW..  Washington,  DC.  Publically 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://mvw.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  al  Rockville.  Maryland,  this  8tfa  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Emch,  )r.. 
Chief,  Section  J .  Project  Directorate  U, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  99-32491  Filed  12-14-99:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 


[OockM  No.  50-410] 

Niagara  Mohawk  Power  Corporation: 
Nine  Mile  Point  Nuclear  Station.  Unit 
No.  2;  Environmental  Assessment  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-69  issued  to  .Niagara 
Mohawk  Power  Corporation  (the 
licensee),  for  operation  of  the  Nine  Mile 
Point  Nuclear  Station.  Unit  2  (NMP2). 
located  in  Oswego  County.  New  York. 

Environmenlal  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will  revise 
the  existing,  or  current.  Technical 
Specifications  (CTS)  for  NJvfP2  in  their 
entirety  based  on  the  guidance  provided 
in  NUREG-1433  and  NUREG-1434, 
"Standard  Technical  Specifications  for 
General  Electric  Plants.  BWR/4  and 
BWR/6.  "  Revision  1.  dated  April  1995. 
and  in  the  Commission's  "Final  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors.  "  published  on  July  22. 1993 
(58  FR  39132).  The  proposed 
amendment  is  in  accordance  with  the 
licensee's  amendment  request  dated 


October  16.  1998.  as  supplemented  by 
letters  dated  December  30.  1998:  and 
May  10,  )une  15.  July  30.  August  11.  16. 
19.  27.  and  September  10. 1999. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  nuclear  power  plants  would 
benefit  from  an  improvement  and 
standardization  of  plant  Technical 
Specifications  (TS).  The  "I'JRC  Interim 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Plants."  (52  FR  3788)  contained 
proposed  criteria  for  defining  the  scope 
of  TS.  Later,  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors,  "  published  on 
July  22.  1993  (58  FR  39132), 
incorporated  lessons  learned  since 
publication  of  the  interim  policy 
statement  and  formed  the  basis  for 
revisions  to  10  CFR  50.36.  "Technical 
Specifications."  The  "Final  Rule"  (60 
FR  36953)  codified  criteria  for 
determining  the  content  of  TS.  To 
facilitate  the  development  of  standard 
TS  for  nuclear  power  reactors,  each 
power  reactor  vendor  owners'  group 
(OG)  and  the  NRC  staff  developed' 
standard  TS.  For  NMP2.  the  Improved 
Standard  Technical  Specifications 
(ISTS)  are  in  NUREG-1433  and 
NUREG-1434.  Revision  1.  These 
documents  formed  part  of  the  basis  for 
the  NMP2  Improved  Technical 
Specifications  (ITS)  conversion  The 
NRC  Committee  to  Review  Generic 
Requirements  (CRGR)  reviewed  the 
ISTS.  made  note  of  its  safety  merits,  and 
indicated  its  support  of  the  conversion 
by  operating  plants  to  the  ISTS. 

Description  of  the  Proposed  Change 

The  proposed  changes  to  the  CTS  are 
based  on  NUREG-1433  and  NUREG- 
1434.  Revision  1,  and  on  guidance 
provided  by  the  Commission  in  its  Final 
Policy  Statement.  The  objective  of  the 
changes  is  to  completely  rewrite, 
reformat,  and  streamline  the  CTS  (i.e.,  to 
convert  the  CTS  to  the  ITS).  Emphasis 
is  placed  on  human  factors  principles  to 
improve  clarity  and  understanding  of 
the  TS.  The  Bases  section  of  the  ITS  has 
been  significandy  expanded  to  clariK' 
and  belter  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1433  and  NUREG- 
1434,  Revision  1,  portions  of  the  CTS 
were  also  used  as  the  basis  for  the 
development  of  the  NMP2  ITS.  Plant- 
specific  issues  (eg .  unique  design 
features,  requirements,  and  operating 
practices)  were  discussed  with  the 
licensee,  and  generic  matters  were 
discussed  with  General  Electric  and 
other  OGs. 


70074  Federal  Register / Vol.  64,  No.  240 / Wednesday ,  December  15.  1999 /Notices 


The  proposed  changes  from  the  CTS 
can  be  grouped  into  the  following  four 
categories:  relocated  requirements, 
administrative  changes,  less  restrictive 
changes  involving  deletion  of 
requirements,  and  more  restrictive 
changes.  These  categories  are  as  follows: 

1.  Relocated  requirements  (i.e..  the 
licensee's  LG  or  R  changes)  arc  items 
which  are  in  the  CTS  but  do  not  meet 
the  criteria  set  forth  in  10  CFR  50.36. 
This  regulation  establishes  a  specific  set 
of  objective  criteria  for  determining 
which  regulaton,'  requirements  and 
operating  restrictions  should  be 
included  in  the  TS.  Relocation  of 
requirements  to  documents  with  an 
established  control  program,  controlled 
by  the  regulations  or  the  TS.  allows  the 
TS  to  be  reserved  only  for  those 
conditions  or  limitations  upon  reactor 
operation  which  are  necessary  to 
obviate  the  possibility  of  an  abnormal 
situation  or  event  giving  rise  to  an 
immediate  threat  to  public  health  and 
safety,  thereby  focusing  the  scope  of  the 
TS.  In  general,  the  proposed  relocation 
of  items  from  the  CTS  to  the  Updated 
Safety  Analysis  Report  (USAR). 
appropriate  plant-specific  programs, 
plant  procedures,  or  ITS  Bases  follows 
the  guidance  of  NUREG-1433  and 
NajREG-1434.  Revision  1.  Once  these 
items  have  been  relocated  to  other 
licensee-controlled  documents,  the 
licensee  may  revise  them  under  the 
provisions  of  10  CFR  50.59  or  other 
NRC-approved  control  mechanisms, 
which  provide  appropriate  procedural 
means  to  control  changes  by  the 
licensee. 

2.  Administrative  changes  (i.e.,  the 
licensee's  A  changes)  involve  the 
reformatting  and  rewording  of 
requirements,  consistent  with  the  style 
of  the  ISTS  in  NUREG-1433  and 
NUREG-1434,  Revision  1.  to  make  the 
TS  more  readily  understandable  to  plant 
operators  and  other  users.  These 
changes  are  purely  editorial  in  nature, 
or  involve  the  movement  or  reformatting 
of  requirements  without  affecting  the 
technical  content.  Application  of  a 
standardized  format  and  style  will  also 
help  ensure  consistency  is  achieved 
among  specifications  in  the  TS.  These 
changes  involve  reformatting  and 
rewording;  no  technical  changes  (either 
actual  or  interpretational)  to  the  TS  will 
be  made  with  respect  to  these  changes. 

3.  Less  restrictive  changes  and  the 
deletion  of  requirement's  involve 
portions  of  the  CTS  (i.e.,  the  licensee's 
LS  and  TR  changes)  which  (1)  provide 
information  that  is  descriptive  in  nature 
regarding  the  equipment,  systems, 
actions,  or  surveillances.  (2)  provide 
little  or  no  safety  benefit,  and  (3)  place 
an  uimecessarv  burden  on  the  licensee. 


This  information  is  proposed  to  be 
deleted  from  the  CTS  and.  in  some 
instances,  moved  to  the  proposed  Bases. 
USAR,  or  procedures.  The  removal  of 
descriptive  information  to  the  Bases  of 
the  TS.  USAR,  or  procedures  is 
permissible  because  these  documents 
will  be  controlled  through  a  process  that 
utilizes  10  CFR  50.59  and  other  NRC- 
approved  control  mechanisms.  The 
relaxations  of  requirements  were  the 
result  of  generic  NRC  actions  or  other 
analyses.  They  will  be  justified  on  a 
case-by-case  basis  for  NMP2  and 
described  in  the  safety  evaluation  to  be 
issued  with  the  license  amendment. 

4.  More  restrictive  requirements  (i.e., 
the  licensee's  M  changes)  are  proposed 
to  be  implemented  in  some  areas  to 
impose  more  stringent  requirements 
than  are  in  the  CTS.  In  some  cases,  these 
more  restrictive  requirements  are  being 
imposed  to  be  consistent  with  the  ISTS. 
Such  changes  have  been  made  after 
ensuring  the  previously  evaluated  safety 
analysis  for  NMP2  was  not  affected. 
Also,  other  more  restrictive  technical 
changes  have  been  made  to  achieve 
consistency,  correct  discrepancies,  and 
remove  ambiguities  from  the  TS. 
Examples  of  more  restrictive 
requirements  include:  placing  a  limiting 
condition  for  operation  (LCO)  on  plant 
equipment  which  is  not  required  by  the 
CTS  to  be  operable:  more  restrictive 
requirements  to  restore  inoperable 
equipment;  and  more  restrictive 
surveillance  requirements. 

There  are  other  proposed  changes  to 
the  CTS  that  may  be  included  in  the 
proposed  amendment  to  convert  the 
CTS  to  the  ITS.  These  are  beyond-scope 
changes  (changes  that  are  not  consistent 
with  the  CTS  and/or  NUREG-1433  and 
NUREG-1434.  Revision  1)  in  that  they 
are  changes  to  both  the  CTS  and  the 
ISTS.  For  the  NMP2.  these  are  the 
following: 

1.  ITS  3.1.8,  changing  the  Scram 
Discharge  Volume  Vent  and  Drain  Valve 
ACTIONS  to  allow  continued  operation 
with  one  valve  in  a  line  inopert^le  by 
isolating  the  penetration  within  7  days 
(ACTION  A)  and  to  allow  continued 
operation  with  two  valves  in  a  line 
inoperable  by  isolating  the  penetration 
within  8  hours  (ACTION  B).  The  ISTS 
requires  the  valves(s)  to  be  restored  to 
Operable  status  within  7  days. 

2.  ITS  3.3.1.1,  ITS  3.3.6.1.  ITS  3.5.1, 
and  ITS  3.5.2,  adding  a  Note  to  the 
Reactor  Protection  System  (RPS) 
(Functions  3  and  4)  and  Isolation  (Main 
Steam  Line  Isolation  Valve  (MSIV) 
Functions)  Instrumentation 
Specifications  exempting  the  sensors 
from  response  lime  testing  and  a  Note 
to  the  Emergency  Core  Cooling  System 
(ECCS) — Operating  and — Shutdown 


Specifications  exempting  the 
instrumentation  from  response  time 
testing. 

3.  ITS  3.3.2.2.  allowing  the  feedwater 
pump  to  be  removed  from  ser\ice  in 
lieu  of  shutting  down  the  unit  to  <25 
percent  Rated  Thermal  Power  (RTP) 
when  the  feedwater  and  main  turbine 
high  water  level  channels  are  inoperable 
and  untripped.    • 

4.  ITS  3.3.3.1.  ITS  3.3.3.2,  ITS  3.3.8.2, 
ITS  3.3.8.3  and  ITS  3.4.7,  adding  a  Note 
to  allow  6  hours  to  do  Surveillance 
testing  of  the  Post  Accident  Monitoring, 
Remote  Shutdown  System,  RPS  logic 
bus  Electrical  Power  Monitoring 
Assemblies  (EPAs),  RPS  scram  solenoid 
bus  EPAs  and  Leak  Detection  System, 
instrumentation  channels  prior  to 
entering  ACTIONS. 

5.  ITS  3.3.4.2,  adding  an  allowance  to 
only  remove  the  associated  Anticipated 
Transient  Without  Scram  (ATWS)- 
recirculation  pump  trip  (RPT)  breaker 
(fast  speed  or  slow  speed,  as  applicable) 
from  service,  in  lieu  of  removing  the 
entirepump  from  service. 

6.  ITS  3.3.5.1,  ITS  3.3.8.1.  ITS  3.3,8.2 
and  ITS  3.3.8.3.  changing  the  Allowable 
Values  for  (a)  the  Low-Pressure  Cooling 
Injection  (LPCI)  and  High-Pressure  Core 
Spray  (HPCS)  minimum  flow  valves 
instrumentation;  (b)  the  HPCS 
suppression  pool  water  level  swap  over 
in.strumentation;  (c)  the  Loss  of  Voltage 
and  Degraded  Voltage  Functions, 
including  time  delays;  (d)  the 
Undervoltage,  Overvoltage,  and 
Underfrequency  Functions  for  the  RPS 
Logic  Bus  EPAs;  and  (e)  the 
Undervoltage,  Overvoltage,  and 
Underfrequency  Functions  for  the  RPS 
Scram  Solonoid  Bus  EPAs. 

7.  ITS  3.3,6.1,  deleting  the  MODE  1 
and  2  requirements  for  certain 
Shutdown  Cooling  Isolation  Functions 
(residual  heat  removal  (RHR)  Equipment 
Area  temperature.  Reactor  Building  Pipe 
Chase  Temperature,  Reactor  Building 
Temperature,  and  Reactor  Vessel  Water 
Level — Low,  Level  3.) 

8.  ITS  3.3.8.1  and  ITS  3.3.5.1.  deleting 
the  Group  4  valves  from  isolation 
instrumentation  requirements. 

9.  ITS  3.3.8.1.  changing  the 
requirement  to  only  requiring  2 
chaimels  of  degraded  voltage  and  loss  of 
voltage  in  lieu  of  three  channels. 

10.  ITS  SR  3.4.1,1  requiring 
verification  every  12  hours  that 
operation  is  in  the  "Unrestricted  Zone" 
of  ITS  Figure  3.4.1-1 

11.  ITS  3.4.1,  changing  from  2  hours 
to  8  hours,  the  frequency  for 
determining  the  Average  Power  Range 
Monitors  (APRM)  and  Low  Power  Range 
Monitors  (LPRM)  baseline  noise  level 
the  first  time  the  unit  is  in  the  Restricted 
Zone. 
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12.  ITS  3.4.5,  changing  the  frequency 
for  monitoring  the  floor  drain  le^cage 
rate  from  B  hours  to  12  hours,  and 
changing  the  airborne  radioactivity 
monitoring  Surveillance  to  be  every  8 
hours. 

13.  ITS  3.5.1.  changing  the  current 
number  of  Automatic  Depression 
System  (ADS)  valves  required  to  operate 
from  seven  to  six. 

14.  ITS  3.5.1.  modifying  the  current 
requirement  of  manually  opening  the 
ADS  valves  to  only  require  the  ADS 
actuators  to  be  cycled. 

15.  rrS  3.6.1.3',  changing  the  current 
requirement  that  each  excess  flow  check 
valve  (EFCV)  must  "check  flow  "  to 
requiring  each  EFCV  to  actuate  to  its 
isolation  position  on  aa  actual  or 
simulated  instrument  line  break  signal. 

16.  ITS  3.6.1.3,  changing  the 
evolution  to  suspend  the  purging  and 
venting  LCO  ACTIONS  to  within  1 
hour,  when  Standby  Gas  Treatment 
(SGT)  subsystem(5)  are  inoperable. 

17.  ITS  3.6.1.6,  ITS  3.6.2.3.and  ITS 
3.5.2.4,  deleting  the  current 
requirements  to  verify  position  of 

"automatic"  valves  in  the  RHR  Drywell 
Spray.  RHR  Suppression  Cooling,  and 
RHR  Suppression  Pool  Spray  Systems. 

18.  ITS  3.6.1.6  and  ITS  3.6.2.4, 
deleting  the  current  requirement  that 
drywell  spray  and  suppression  pool 
spray  flows  be  through  the  heat 
exchanger. 

19.  ITS  3.7.2  and  ITS  3.7.3,  allowing 
a  7-day  restoration  time  when  both 
Control  Room  Envelope  Filtration 
(CREF)  subsystems  are  inoperable  and  a 
30-day  restoration  time  when  both 
control  room  envelope  alternating 
current  (AC)  subsystems  are  inoperable, 
provided  the  remaining  components  of 
the  CREF  System  or  Control  Room 
Envelope  AC  System  maintains  the 
CREF  System  or  Control  Room  Envelope 
AC  System  safety  function,  as 
applicable. 

20.  ITS  3.8.1,  ITS  3.8.2,  and  ITS  3.8.3, 
changing  AC  Sources — Operating.  AC 
Sources — Shutdown  and  Diesel  Fuel 
Oil.  Lube  Oil.  and  Starting  Air 
Specifications  to  include:  (a)  more 
restrictive  upper  and  lower  voltage 
limits  for  various  diesel  generator  (E>G) 
Surveillances;  (b)  increasing  the 
kUlowatt  (kW)  value  for  the  single 
largest  load  surveillance  requirement 
(SR)  for  the  Division  3  DG;  (c)  relaxing 
the  load  range  values  for  the  24-hour  DG 
run  to  be  consistent  with  Regulatory 
Guide  (RG)  1.9  Revision  3  (ISTS  Bases 
says  100  percent  for  22  hours  and  110 
percent  for  2  hours  is  consistent  with 
RG  1.9  Reference  3,  which  is  not 
accurate);  (d)  increasing  the  DG  start 
time  in  the  event  of  a  Loss  of  Voltage 
signal  from  13  seconds  to  13.12  seconds; 


(e)  adding  a  Note  which  exempts 
Surveillances  pertaining  to  a  DG  starting 
on  a  loss-of-coolani  arxident  (LOCA) 
signal  and  a  LOCA/loss  of  offsite  power 
(LOOP)  signal  while  in  Modes  4  and  5 
and  during  handling  of  irradiated  fuel  in 
the  Secondary  Contaiiunent  when  the 
ECCS  subsystems  are  not  required  to  be 
Operable;  and  (f)  increasing  the  fuel  oil 
storage  tank  limits  for  the  Division  1 
and  2  DCs  as  well  as  the  6-day  limits  for 
all  three  DCs. 

21.  ITS  3.8.4,  changing  the  DC 
Sources — Operating  Specification  by:  (a) 
revising  the  battery  load  profile  to  be 
consistent  with  the  load  profile 
specified  in  the  USAR;  and  (b)  adding 
an  allowance  to  perform  a  modified 
performance  discharge  test  every  cycle 
in  lieu  of  a  service  test. 

22.  ITS  3.8.7.  requiring  that  the 
inverters  be  capable  of  being  powered 
from  an  uninterruptible  power  supply 
(direct  current  (DC)  source).  Currently, 
this  is  not  required;  this  is  a  more 
restrictive  change. 

23.  ITS  3.3.8.3.  specifying  an 
allowable  value  in  the  ITS  for  the  lime 
delay  setting  of  the  RPS  EPA— solenoid 
instrumentation. 

24.  ITS  3.3.8.1.  deleting  a  requirement 
in  the  ISTS  for  performing  a  charmel 
check  on  undervoltage  relays;  the  status 
of  relays  are  continuously  monitored. 

25.  ITS  3.3.8.2.  specifying  allowances 
in  allowable  values  for  the  time  delay 
settings  of  the  RPS  EPA  logic 
instrumentation. 

26.  ITS  3.3.4.2,  adding  additional 
verification  of  ATWS  trip  function 
bypass  and  time  delays. 

27.  ITS  3.3.8.1.  The  STS  allows  a  2- 
hour  delay  from  entering  into  the 
associated  Conditions  and  Required 
Actions  for  a  channel  placed  in  an 
inoperable  status  solely  for  the 
performance  of  required  surveillances, 
provided  the  associated  function 
maintains  DG  initiation  capability.  This 
is  changed  in  the  ITS  "provided  the 
Associated  Function  maintains  "LOP" 
[loss  of  power]  initiation  capability." 

28.  ITS  5.5.9.1.a,  adding  "specific 
gravity"  to  the  acceptability  of  new  fiiel 
oil  before  adding  to  the  DG  fuel  tanks. 

29.  ITS  SR  3.6.3.1.2,  adding  a 
description  of  an  additional  requirement 
in  the  Bases  SR  3.6.3.1.2  regarding  when 
to  perform  the  surveillance  ("'within  30 
minutes  following  heatup  of  the  system 
to  normal  operating  temperature.") 

30.  ITS  SR  3.3.1.1.16,  modify-ing  the 
Response  Time  Testing  requirement  for 
Function  9.  Turbine  Control  Valve  Fast 
Closure,  Trip  Oil  Pressure — Low  by 
stating  that  the  response  time  is 
measured  from  the  start  of  the  control 
valve  fast  closure,  not  when  the  .sensor 


(oil  pressure  sensor)  exceeds  its 
set  point. 

31.  ITS  3.3.5.1.  specifying  an  ADS 
pressure  setpoint  of  1 50  psig. 
implementing  Topical  Report  NEDC- 
32291 .  and  making  other  changes 
associated  with  moving  Group  4 
isolation  valves  into  the  ECCS  TS  in  the 
ITS. 

32.  ITS  3.3.5.1.  Table  3.3.5.1-1. 
specifying  an  ADS  pressure  setpoint  for 
low-pressure  core  spray  (LPCS)  pump 
discharge  pressure — high  to  be  150  psig 
based  on  implementation  of  Topical 
Report  NEDC-32291. 

33.  ITS  3.3.2.1,  deleting  operational 
details  in  CTS  Table  3.3.6-2  (Control 
Rod  Block  Instrumentation  Set  Points) 
not  required  to  be  TS.  and  providing 
allowable  values  based  on  NEDO-2411 
which  is  not  referenced  in  the  ISTS. 

34.  ITS  3.3.6.1.  deleting  the  reactor 
core  isolation  cooling  (RCIC)  drywell 
pressure  high  isolation  fimctions, 
providing  new  RCIC/RHR  Steam  Flow 
Timer  and  SGT  Exhaust  Radiation  High 
isolation  functional  allowable  values, 
and  dieting  the  main  steam  line  (MSL) 
radiation  high  isolatioD  function. 

35.  ITS  3.6.1.2,  changing  the 
requirement  to  verify  that  the  air  lock 
door  seal  leakage  rate  is  within  limit 
from  "once  per  7  days"  to  "once  in  30 
days." 

36.  ITS  3.6.1.7,  adding  a  note  to  allow 
a  separate  condition  entry  for  each 
suppression  chamber-to-drywell 
vacuum  breaker. 

37.  ITS  3.6.1.7,  changing  the  ACTION 
statement  into  two  ACTION  statements: 
ITS  3.6.1.7  ACTION  B  addresses  the 
closing  of  the  open  vacuum  breaker 
within  72  hours,  while  ITS  3.6.1.7 
ACTION  C  addresses  the  verification/ 
closing  of  the  other  vacuum  breaker  in 
the  line  within  2  hours.  However,  both 
rrS  3.6.1.7  Ojjnditions  B  and  C  have 
been  modified  such  that  the  words  "One 
or  more  lines  with"  have  been  added. 

38.  ITS  3.4.4,  increasing  the  lift 
setpoint  tolerance  for  the  safety/relief 
valves  to  3  percent. 

39.  ITS  3.3.1.1.  deleUng  the  MSL 
radiation  monitor  reactor  trip 
requirement  and  surveillance 
requirement  based  on  the  application  of 
NEDO-31400A. 

40.  ITS  3.7.2.  SR  3.7.2.1.  deleting  the 
staggered  testing  requirement  for  the 
CREF  subsystem. 

41.  ITS  3.3.1.2.  adding  a  note  to  ITS 
SR  3.3.1.2.5  that  defers  determination  of 
the  signal-to-noise  ratio  in  Mode  5  if 
less  than  or  equal  to  four  fuel  assemblies 
are  adjacent  to  the  source  range 
monitors  (SRM)  and  no  fuel  is  in  the 
quadrant. 

42.  ITS  3.3.1.2,  changing  the  STS 
Action  to  "initiate  action  to  insert  all 
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insertable  control  rods  *   *   * "  to 
"Initiate  action  to  "fully"  insert  all 
insertable  control  rods  *   *   *" 

43.  ITS  3.3.5.1,  ITS  Table  3.3.5.1-1, 
changing  footnote  (a)  from  the  STS  to 
include  a  citation  of  LCO  3.5.2  which 
amplifies  the  ECCS  equipment 
instrumentation  requirements. 

44.  ITS  5.5.2.b.  adding  a  note  that  the 
provisions  of  SR  3.0.2  apply  to 
integrated  leak  tests  at  24  months. 

45.  ITS  3.8.8,  incorporating  changes  to 
Condition  A,  B  and  C  of  the  STS 
applicable  to  "one  or  more"  Divisions 
and  to  "one  or  both." 

46.  ITS  3.6.4.1,  incorporating  wording 
changes  that  alter  the  meaning  of 
containment  operability  with  respect  to 
meeting  surveillance  requirements 
which  relates  to  whether  the 
inoperability  of  the  standby  gas 
treatment  system  constitutes  a  failure  of 
the  surveillance  of  the  secondary 
containment  integrity  test. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  conversion 
of  the  GTS  to  the  ITS  for  NMP2. 
including  the  beyond-scope  issues 
discussed  above.  Changes  which  are 
administrative  in  nature  have  been 
found  to  have  no  effect  on  the  technical 
content  of  the  TS.  The  increased  clarity 
and  understanding  these  changes  bring 
to  the  TS  are  expected  to  improve  the 
operators'  control  of  NMP2  in  normal 
and  accident  conditions. 

Relocation  of  requirements  &x)m  the 
CTS  to  other  licensee-controlled 
documents  does  not  change  the 
requirements  themselves.  Future 
changes  to  these  requirements  may  then 
be  made  by  the  licensee  imder  10  CFR 
50.59  and  other  NRC-approved  control 
mechanisms  which  will  ensure 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  consistent  with  the 
guidelines  of  haJREG-1433  and 
^n.IREG-1434  and  ID  CFR  50.36  does 
not  require  that  the  requirements  be 
included  in  the  TS. 

Changes  involving  more  restrictive 
requirements  have  been  found  to 
enhance  plant  safety. 

Changes  involving  less  restrictive 
requirements  have  also  been  reviewed. 
When  requirements  have  been  shown  to 
provide  little  or  no  safety  benefit,  or  to 
place  an  unnecessary  burden  on  the 
licensee,  their  removal  from  the  TS  was 
justified.  In  most  cd.ses.  relaxations 
previously  granted  to  individual  plants 
on  a  plant-specific  basis  were  the  result 
of  a  generic  action,  or  of  agreements 
reached  during  discussions  with  the 
OG,  and  found  to  be  acceptable  for  the 


plant.  Generic  relaxations  contained  in 
NUREG-1433  and  NUREG-1434, 
Revision  1,  have  been  reviewed  by  the 
NRG  staff  and  found  to  be  acceptable. 

In  simimary,  the  proposed  revisions  to 
the  TS  were  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assiuance  will  be  provided  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

The  proposed  amendment  will  not 
increase  the  probability  or  consequences 
of  accidents,  will  not  change  the 
quantity  or  types  of  any  effluent  that 
may  be  released  offsite,  and  will  not 
significantly  increase  the  occupational 
or  public  radiological  exposure.  Also, 
these  changes  do  not  increase  the 
licensed  power  and  allowable  effluents 
for  the  plant.  The  changes  will  not 
create  any  new  or  unreviewed 
environmental  impacts  that  were  not 
considered  in  the  Final  Environmental 
Statement  (FES)  related  to  the  operation 
of  NMP2,  (NUREG-1085.  dated  May 
1985).  Therefore,  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  amendment. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  area  for  the 
plant  defined  in  10  CFR  Part  20  and 
does  not  involve  any  historical  sites. 
They  do  not  affect  non-radiological 
plant  effluents  and  have  no  other 
environmental  impact.  They  do  not 
increase  any  discharge  limit  for  the 
plant.  Therefore,  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternatives  to  the  Proposed  Action 
As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  NMP2.  dated  May  1985. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  New  York 
State  official,  fack  Spath,  of  the  New 
York  Energy  and  Research  Authority  on 


November  4, 1999.  regarding  the 
enviroimiental  impact  of  the  proposed 
amendment.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  amendment  will  not 
have  a  significant  adverse  effect  on  the 
quality  of  the  human  environment. 
Accordingly,  the  Conunission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  October  16, 1998,  as 
supplemented  by  letters  dated 
December  30,  1998;  and  May  10,  lune 
15,  July  30,  August  11.  16.  19.  27,  and 
September  10. 1999,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street, 
NW.,  Washington.  DC.  Publically 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville.  Maryland,  this  9th  day 
ofDecomber  1999. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick. 
ActingChief.  Section  1.  Pmfeci  Dinctomte 
/,  Division  of  Licensing  Pwjecl  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  E)oc.  99-32492  Filed  12-14-99;  8:45  ami 
BItUNO  COCC  T9M-«1-r 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-423] 

Norttieast  Nuclear  Energy  Company 
(NNECO),  et  al..  Mlllstorte  Nuclear 
Power  Station,  Unit  No.  3, 
Environmental  asseasment  and  finding 
of  no  significant  Impact  (correction) 

The  following  is  a  correction  to  the 
Enviroimiental  Assessment  and  Finding 
of  No  Significant  Impact  that  was 
published  in  the  Federal  Register  on 
September  7,  1999  (64  FR  48675). 
Changes  are  indicated  by  double 
bracketed  text.  The  U.S.' Nuclear 
Regulatory  Commission  (NRC)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49,  issued  to  Northeast  Nuclear  Energy 
Company,  et  al.  (the  licensee),  for 
operation  of  the  Millstone  Nuclear 
Power  Station.  Unit  No.  3  (MP3)  located 
in  New  London  County,  Connecticut. 
The  changes  correct  an  error  made 
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regarding  when  the  spent  fuel  storage 
pool  at  MP3  will  no  longer  be  capable 
of  supporting  a  full  core  off-load.  MP3 
will  continue  to  have  full  core  off-load 
capability  until  after  refueling  outage  7, 
currently  scheduled  for  early  calendar 
year  2001. 

The  first  paragraph  imder  "The  Need 
for  the  Proposed  Action"  is  changed  to 
read: 

The  Need  for  the  Proposed  Action 

An  increase  in  spent  fuel  storage 
capacity  is  needed  to  maintain  the 
capability  for  a  full  core  off-load.  [[Loss 
of  full  core  off-load  capability  will  occur 
as  a  result  of  refueling  outage  7  (RFO  7). 
that  is  scheduled  to  start  early  in 
calendar  year  200] .]]  The  licensee  plans 
to  install  an  additional  15  high  density 
storage  racks  (with  the  capacity  to  store 
1.104  fuel  assemblies)  following  RFO  6 
(14  will  be  installed  between  RFO  6  and 
RFO  7.  with  the  last  one  to  be  installed 
later  if  it  is  necessary),  while  keeping 
the  existing  racks  in  place.  The 
additional  capacity  will  increase  the 
capability  for  a  full  core  off-load  as  the 
unit  approaches  the  end  of  its  operating 
license  (November  25.  2025). 

Similarly,  the  first  paragraph  under 
"Reduction  of  Spent  Fuel  Generation"  is 
changed  to  read: 

Reduction  of  Spent  Fuel  Generation 

Generally,  improved  usage  of  the  fuel 
and/or  operation  at  a  reduced  power 
level  would  be  an  alternative  that  would 
decrease  the  amount  of  fuel  being  stored 
in  the  pool  and  thus  increase  the 
amoimt  of  time  before  full  core  off-load 
capacity  is  lost.  With  extended  bumup 
of  fuel  assemblies,  the  fuel  cycle  would 
be  extended  and  fewer  off-loads  would 
be  necessary.  ([This  is  not  an  alternative 
for  resolving  the  loss  of  full  core  off-load 
capability  because  the  spent  fuel  pool 
currently  has  the  capacity  for  only  one 
more  full  core  off-load  and  some  of  the 
fuel  to  be  off-loaded  following  RFO  7. 
currently  scheduled  for  early  in 
calendar  year  20O1 ,  will  have  completed 
its  operating  history  in  the  core.  With 
the  additional  fuel  left  in  the  spent  fuel 
pool  after  RFO  7.  MP3  will  no  longer 
have  the  capability  to  conduct  a  full 
core  off-load. II  Operating  the  plant  at  a 
reduced  power  level  would  not  make 
effiBctive  use  of  available  resources,  and 
would  cause  unnecessary  economic 
hardship  on  the  licensee  and  its 
customers.  Therefore,  reducing  the 
amount  of  spent  fuel  generated  by 
increasing  bumup  further  or  reducing 
power  is  not  considered  a  practical 
alternative. 


Agencies  and  Persons  Contacted 

In  accordance  with  its  staled  policy, 
on  October  8,  1999,  the  staff  consulted 
with  the  Connecticut  Stale  official,  Mr. 
Deimy  Galloway  of  the  Department  of 
Environmental  Protection,  regarding  the 
correction  of  the  environmental 
assessment  for  the  proposed  action.  The 
State  official  had  no  comments. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  19, 1999,  which  is 
available  for  public  inspection  at  the 
U.S.  Nuclear  Regulatory  Commission's 
Public  Document  Room.  The  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  Publically  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http: 
www.nrc.gov  (the  Electronic  Reading 
Room). 

Dated  al  Rockville.  Maryland,  this  9th  day 
of  December  1909. 

For  Ihe  Nuclear  Regulatory  Commission. 
lunei  W.  CliRbnl, 

Chief.  Section  2.  Project  Directorate  J.  Diiision 
of  licensing  Profect  Management.  Office  of 
Nuclear  Reactor  Regulation . 
IFR  Doc  99-.124B9  piled  12-14-99;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Coitmiission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energj-  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  anv 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
(^mmission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

'This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November 
20,  1999.  through  December  3. 1999. 
The  last  biweekly  notice  was  published 
on  December  1. 1999  (64  FR  67330). 


Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  DeterminatioD, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  S0.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Conuuission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  (^mmission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review ^nd 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Sen'ices.  Office  of  Administration.  U.S. 
Nuclear  Regulator)'  Cj^nmiission. 
Washington.  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6022,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  am  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  receiveid  may  be 
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examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  bearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  January  14.  20(X).  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC.  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  bttp:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Ucensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  ie 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  peUtioner's 
property,  financial,  or  other  interesi  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  lie  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conmiission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aher  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 


Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti«et.  NW..  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-fiBe  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (At>/ect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
faciors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC,  and  electronically 
bam  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http;/ 
/www.nrcgov  (the  Electronic  Reading 
Room) 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-317,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No,  1.  Calvert 
County,  Maryland 

Dale  of  amendment  request: 
November  18.  1999. 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Unit  1  Heatup  Curve  (Technical 
Specification  Figure  3.4.3-1),  Unit  1 
Cooldown  Curve  (Technical 
Specification  Figure  3.4.3-2).  and  Unit 
1  Maximum  Power-Operated  Relief 
Valve  (PORV)  Opening  Pressure  vs 
Temperature  Curve  (Technical 
Specification  Figure  3.4.12-1)  to  change 
fluence  level  from  2.61x10"  n/cm  ^  to 
4.49x1019  n/cm  '  (E>lMeV).  This 
change  reflects  the  new  actual  fluence 
level  for  which  these  curves  are  valid, 
and  is  necessary  to  extend  the 
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applicability  of  the  curves  for  Unit  1 
operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  lbs  prol)ability  or  consequences  of  an 
accident  previously  evaluated. 

In  accordance  with  10  CFR  Part  SO, 
Appendix  G.  the  Calvert  Cliffs  pressure/ 
tempemture  (P-T)  limits  for  materia]  fracture 
toughness  requirements  of  the  reactor  coolant 
pressiue  boundary  materials  were  developed 
using  the  methods  of  linear  elastic  fractiu^ 
mechanics  and  the  guidance  found  in  the 
American  Society  of  Mechanical  Engineers 
tASME)  Boiler  and  Pressure  Vessel  Code. 
Section  m.  Appendix  G.  The  Calvert  Cliffs 
(P-T)  limits  are  based  on  fluence  level.  The 
fluence  level  corresponds  to  the  pressurized 
thermal  shock  (PTS)  screening  criteria 
defined  in  10  CFR  50.61  for  the  critical 
elements.  Methods  described  in  the  Nuclear 
Regulatory  Commission  Regulatory  Guide 
1.99,  Revision  2,  are  used  to  predict  the 
embrittlemenl  effect  of  neutron  irradiation  on 
reactor  vessel  materials.  Regulatory  Guide 
1.99  defines  embntllement  effect  in  terms  of 
adjusted  reference  temperatures  (ART), 
which  depends  on  the  material  property  of 
the  PTS  critical  element. 

The  proposed  higher  fluence  level  for  the 
Technical  Specification  P-T  limits  was  made 
possible  by  the  identification  of  a  new  10 
CFR  50.61  critical  element  for  fracture 
toughness  requirements  for  protection  against 
PTS  events.  The  material  properties  of  the 
new  critical  element  resulted  in  an  increase 
in  fluence  level  from  2.61x10 '"  n/cm  ^  to 
4.49x1019  n/cm '  for  the  ART  valves 
calculated  using  the  material  properiies  of 
the  old  PTS  critical  element,  the  P-T  limits 
analysis  remain  well  within  the  conservative 
acceptance  limits  of  the  ASME  Boiler  and 
Pressure  Vessel  Code.  Section  111.  Appendix 
G-  Hence,  with  the  new  higher  fluence  level, 
the  10  CFR  Part  50.  Appendix  G.  requtreraeni 
for  adequate  margin  to  brittle  failure  during 
normal  operation,  anticipated  operational 
occurrences,  and  system  hydrostatic  tests,  for 
the  reactor  coolant  presstuv  boundary 
materials,  is  maintained. 

Therefore  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accidents  previously  evaluated. 

The  implementation  of  the  proposed 
revision  has  no  significant  effect  on  either  the 
configuraUon  of  the  plant,  or  the  manner  in 
which  it  is  operated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

As  discussed  almve.  the  P-T  limits  analysis 
remain  well  witiiin  the  conservative 


acceptance  limits  of  the  ASME  Boiler  and 
Pressure  Vessel  Code,  Section  ni.  Appendix 
G.  Hence,  with  the  new  higher  fluence  level, 
the  10  CFR  Part  50.  Appendix  G.  requirement 
for  adequate  margin  to  brittle  failure  during 
normal  operation,  anticipated  operational 
occurrences,  and  system  hydrostatic  tests,  for 
the  reactor  coolant  presstire  boimdary 
materials,  is  maintained. 

Therefore,  this  proposed  modification  does 
not  significanUy  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  fay  E.  Silberg, 
Esqtiire.  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NBC  Acting  Section  Chief:  Victor 
Nerses. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  19, 1999. 

Description  of  amendments  request: 
The  amendments  request  approval  of 
changes  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  that  constitute 
an  unreviewed  safety  question  (USQ)  as 
described  in  10  CFR  50.59.  Specifically, 
these  changes  would  be  an  increase  in 
the  probability  of  occiurence  of 
malfunction.  Additionally,  these 
changes  were  not  previously  evaluated 
in  the  UFSAR. 

Regulations  require  that  structiu^s, 
systems,  and  components  important  to    - 
safety  be  appropriately  protected  against 
the  effects  of  effects  of  missiles  that 
might  result  from  equipment  failures. 
Failiues  that  could  occur  in  the  large 
turbines  of  the  main  turbine-generator 
sets  have  the  potential  for  producing 
large  high-energy  missiles  (hereinafier 
called  "turbine  missiles").  Both  of 
Baltimore  Gas  and  Electric  Company's 
(BGE)  ttu'bine  generator  suppliers 
studied  the  failure  of  the  rotating 
elements  of  their  turbine-generators. 
The  UFSARMnly  addresses  a  turbine 
missile  hitting  the  Contaiiunent 
Building,  Control  Room.  Switchgear 
Room,  and  Waste  Processing  Area.  As  a 
result  of  revising  the  Unit  1  and  Unit  2 
turbine  missile  analysis,  BGE 
determined  that  the  discussion  of 
turbine  missiles  in  Section  5.3.1  of  the 
UFSAR  was  incomplete.  Specifically,  it 
did  not  discuss  the  protjability  of  a 
missile  from  the  Unit  1  turbine- 
generator  striking:  1)  the  refueling  water 


tanks:  2)  the  No.  11  Fuel  OU  Storage 
Tank:  or  3)  plant  equipment  through 
variotis  roof  slabs  or  through  non- 
missile-proof  openings  in  the  missile- 
proof  walls.  When  these  additional 
targets  are  included,  the  total  target  area 
is  increased.  If  the  target  area  increases, 
the  probabiUty  of  a  turbine  missile 
causing  equipment  damage  increases.  It 
is  this  increase  in  probability  that  leads 
to  a  USQ  for  a  turbine  missile  from  Unit 
1 .  Note  that  by  using  methodologies 
previously  approved  by  NRC.  the 
revised  analysis  concludes  there  is  no 
USQ  for  turbine  missiles  frxim  the  Unit 
2  turbine-generator. 

The  UFSAR  change  is  considered  a 
USQ  for  Units  1  and  2  because  the 
results  of  the  revised  Unit  1  turbine 
missile  analysis  for  the  following 
improtected  rooms  or  components  show 
an  increase  in  probability  of  occurrence 
of  malfimction  not  previously  evaluated 
in  the  UFSAR: 

the  Refueling  Water  Tanks: 

the  No.  11  Fuel  Oil  Storage  Tank 
(non-missile-prooO: 

the  saltwater  pumps  through  roof 
hatches  in  the  Intake  Structure  roof; 

the  roof  slabs  over  the  refueling  Water 
Tank  Pump  Room,  the  Control  Room 
Heating,  Ventilation,  and  Air 
Conditioning  (HVAC)  Equipment  Room, 
the  Spent  Fuel  Pool  /Vrea  Ventilation 
Equipment  room,  and  a  portion  of  118* 
level  roof  over  the  fuel  c^sk  handling 
area: 

the  Conti-ol  Room  HVAC  Room 
through  its  non-missile-proof  door:  and 

the  Unit  1  Auxiliary  Building  45* 
Switchgear  Rogm  through  the  its  non- 
missile-proof  doors. 

The  probability  of  a  missile  bom  the 
Unit  1  turbine-generator  striking  them  is 
a  negligible  increase  in  the  probability 
of  occurrence  of  malfimction  of 
equipment  associated  with  Unit  1  and  2. 
Upon  approval  of  this  request,  the 
UFSAR  will  be  revised  to  reflect  the 
proposed  turbine  missile  description. 
There  is  no  USQ  associated  with  the 
Unit  2  turbine-generator 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a|.  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Would  not  involve  a  significant  iiu:rease 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Regulations  require  that  structures, 
systems,  and  components  important  to  safety 
be  appropriately  protected  against  the  effects 
of  missiles  that  might  result  from  equipment 
failures.  Further  that  coidd  occur  in  the  large 
turbines  of  the  main  turbine-generator  eels 
have  the  potential  for  producing  large  high- 
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energy  missiles  (hereinafter  called  turbine 
missiles).  Beth  of  our  turbine-generator 
<iuppliers  studied  the  ^ilure  of  the  rotating 
elements  of  their  turbine-generators.  The 
UFSAR  only  addresses  turbine  missile  hitting 
iho  Containment  Building.  Control  Room, 
Switchgear  Room,  and  Waste  Processing 
Area.  As  result  of  revising  the  Unit  1  and 
Unit  2  turbine  missile  analynis.  we 
determined  that  the  disctission  of  turbine 
missiles  of  the  UFSAR  was  Incomplete.  From 
the  revised  analysis,  we  determined  Unit  1 
and  2  USQs  exist  for  the  following 
unprotected  rooms  or  components  (I.e..  there 
is  an  increase  in  probability  of  occurrence  of 
malfunction  not  previouslv  evaluated  in  the 
in^SAR): 

the  Refueling  Water  Tanks; 

the  No.  n  Fuel  Oil  Storage  Tank: 

the  Saltwater  Pumps  through  roof  hatches 
in  the  Intake  Structiu^  Roof: 

the  roof  slabs  over  the  Refueling  Water 
Tank  Pump  Room,  the  Control  Room 
Heating.  Ventilation,  and  Air  Conditioning 
(HVAC)  Equipment  Room,  Spent  Fuel  Pool 
Area  Ventilation  Equipment  Room,  and  a 
portion  of  US'  level  roof  over  the  cask 
handling  area; 

the  Control  Room  HVAC  Room  through  its 
non-missile-proof  door;  and, 

the  Unit  1  Auxiliary  Building  45' 
Switchgear  Room  through  its  non-missile- 
proof  doors. 

The  probability  of  a  missile  from  the  Unit 
1  turbine-generator  striking  them  is  a 
negligible,  but  greater  than  zero,  increase  in 
the  probability  of  occurrence  of  malfunction 
of  equipment  associated  with  Units  1  and  2. 

For  Unit  1  High  Trajectory  Missiles  (HTM). 
the  guidance  of  NUREC  0800,  Standard 
Review  Plan,  is  used  as  one  acceptable 
method  for  evaluating  the  risk.  Use  of  this 
method  is  not  a  commitment  to  the  Standard 
Review  Plan  and  does  not  incorporate  the 
Standard  Review  Plan  into  our  licensing 
basis.  The  revised  analysis  show.s  that  the 
total  target  area  considered  vulnerable  to  an 
HTM  is  less  than  the  Standard  Review  Plan 
limit  of  10.000  ft-  for  each  unit.  Therefore, 
the  risk  form  an  HTM  is  insignificant.  Note 
that  all  of  the  Units  1 .  2,  and  Common 
structures  listed  above  are  equally  vulnerable 
to  a  Unit  1  HTM.  Therefore,  any  risk  increase 
to  the  plant  structures  constitutes  a  USQ  for 
Units  1  and  2. 

For  Unit  1  Low-Trajectory  Missiles  (LTMs). 
protection  for  the  Auxiliary  Building  is 
provided  by  a  3'  thick,  concrete,  missile- 
proof  wall  between  the  Turbine  Building  and 
the  Auxiliary  building  (the  K-line  wall).  This 
wall  is  3'  thick  below  the  69*  elevation  and 
2"  thick  above  the  69'  for  areas  protecting 
safety-related  equipment.  The  revised 
analysis  evaluates  the  protection  of  Unit  1 
equipment  from  a  Unit  1  LTM.  The  69' 
Control  Room  HVAC  Equipment  Room  and 
Unit  1  Aaxiliary  Building  45'  Switchgear 
Room  are  protected  by  the  missile-proof 
walls  except  for  the  openings  at  the  non- 
missile-proof  doors.  A  turbine  missile  that 
hits  one  of  these  doors  is  assumed  to  go 
through  them,  strike  safety-related  equipment 
in  the  room,  and  cause  it  to  fiail.  Recall  that 
the  Control  Room  HVAC  equipment  is  shared 
by  both  units.  Therefore,  any  increase  in  risk 
of  failure  of  equipment  in  this  room  affects 
both  Units  1  and  2. 


The  risk  associated  with  a  turbine  missile 
to  either  of  these  doors  is  calculated  using 
guidance  in  Regulator\-  Guide  1.113,  Revision 
1.  "Protection  Against  Low -Trajectory 
Turbine  Missiles."  This  guidance  states  that 
the  turbine  missile  hazard  should  be  less 
than  10''.  The  missile  hazard  rate  in  the 
revised  risk  analysis  shows  that  the  risk  from 
LTMs  from  the  Unit  1  General  Electric 
turbine-generator  to  the  69"  Control  Room 
HVAC  Equipment  Room  and  Unit  1 
Auxiliary  Building  45'  Switchgear  room 
through  these  non-missile-proof  doors  is  less 
than  10^. 

Based  on  the  above,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  makes  no  physical 
changes  to  the  plant.  SpeciRcally,  the 
proposed  change  does  not  add  new  or  modih' 
existing  plant  equipment  such  that  it  could 
become  an  accident  initiator  different  from 
its  current  role  as  an  accident  initiator.  The 
only  change  made  by  this  activity  is  the 
revision  of  the  UTSAR  to  include  the  revised 
turbine  missile  analysis.  The  UFSAR  chapter 
1  drawings  correctly  depict  the  location  of 
plant  structures  and  components,  including 
the  thickness  of  and  the  openings  in  the 
missile-proof  wall  between  the  Turbine 
Building  and  the  Auxiliary  building  (the  K- 
Line  Wall).  Therefore,  the  possibility  of  a 
new  or  different  type  of  accident  is  not 
created  by  the  proposed  change. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  regulations  require  an  evaluation  of 
turbine  missiles  to  ensure  that  structures, 
systems,  and  components  important  to  safety 
be  appropriately  protected  imm  them. 
Revised  turbine  missile  analysis  have  been 
performed  consistent  with  appropriate 
regulatory  guidance  (Regulaton,'  Guide  1.115 
and  the  Standard  Review  Plan).  The  results 
of  the  revised  analysis  meet  the  acceptance 
criteria  of  the  guidance.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NBC  Acting  Section  Chief:  Victor 
Nerses. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant.  Unit  1,  Brunswick 
County.  North  Carolina 

Date  of  amendment  request: 
November  17, 1999. 


Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS) 
2.1.1.2.  "BeactorCore  Safety  Limits." 
The  minimum  critical  power  ratios 
(MCPB)  for  sin^e  and  two  recirculation 
loop  operation  would  be  increased.  In 
addition,  the  reference  in  TS  5.6.5, 
"Core  Operating  Limits  Beport, "  Item 
b.5,  would  be  removed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  license  amendments 
do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  license  amendment  will 
establish  MCPR  Safety  Limit  values  of 
1.10  for  two  recirculation  loop  operation 
and  1.11  for  single  recirculation  loop 
operation.  Additionally,  the  proposed 
license  amendment  replaces  an  expiring 
cycle-specific  reference  in  the  list  of 
analytical  methods  approved  for 
determining  core  operating  limits  in 
Specification  5.6.5.b  with  a  reference  to 
a  GE  [General  Electric]  topical  report 
which  has  been  accepted  by  the  NRC. 

The  methods  for  calculating  the 
MCPR  Safety  Limit  values  have  been 
previously  approved  by  the  NRC  and  are 
described  in  (^E's  reload  licensing 
methodology  topical  report  NEDE- 
24011-P-A.  Use  of  these  methods 
ensures  that  the  integrity  of  the  fuel  will 
be  maintained  during  normal  operation 
and  thai  the  resulting  MCPR  Safety 
Limit  values  satisfy  the  fuel  design 
safety  criteria  that  less  than  0.1  percent 
of  the  fuel  rods  experience  boiling 
transition  if  the  safety  limits  are  not 
violated.  The  change  does  not  require 
any  physical  plant  modifications, 
physically  affect  any  plant  components, 
or  allow  ^e  plant  to  be  operated  any 
closer  to  fuel  design  limits.  Therefore, 
the  proposed  change  to  the  MCPR  Safety 
Limit  values  and  to  the  list  in 
Specification  5.6.5.b  of  analytical 
methods  approved  for  determining  core 
operating  limits  results  no  increase  in 
the  probability  of  a  previously  evaluated 
accident. 

The  consequences  of  a  previously 
evaluated  accident  are  dependent  on  the 
initial  conditions  assumed  for  the 
analysis,  the  behavior  of  the  fuel  during 
the  accident,  the  availability  and 
successful  functioning  of  the  equipment 
assumed  to  operate  in  response  to  the 
accident,  and  the  setpoints  at  which 
these  actions  are  initiated. 
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The  methods  used  for  calctilating  the 
M(^R  Safety  Limits  have  been 
approved  by  the  NRC  and  are  described 
in  GE's  reload  licensing  methodology 
topical  report  NEDE-24011.  "Crfneral 
Electric  Standard  Application  for 
Reactor  Fuel  (GESTAR  11). "  The 
proposed  MCPR  Safety  Limit  values  of 
1.10  for  two  recirculation  loop  operation 
and  1.11  for  single  recirculation  loop 
operation  will  ensure  that  less  than  0.1 
percent  of  the  fuel  rods  will  experience 
boiling  transition  during  any  plant 
operation  if  the  limits  are  not  violated. 
The  proposed  change  to  the  MCPR 
Safety  Limit  values  does  not  affect  the 
performance  of  any  equipment  used  to 
mitigate  the  consequences  of  a 
previously  evaluated  accident.  Also,  the 
proposed  change  does  not  affect 
setpoints  that  initiate  protective  or 
mitigative  actions.  No  analysis 
assumptions  are  violated  and  there  are 
no  adverse  effects  on  the  factors 
contributing  to  offsite  and  onsite  dose. 

Based  on  the  determination  of  the 
proposed  MCPR  Safety  Limit  values 
using  conser\'ative  NRC-approved 
methods  and  the  operability  of  plant 
-systems  designed  to  mitigate  the 
consequences  of  accidents  not  being 
changed,  the  proposed  change  to  the 
MI^R  Safety  Limit  values  and  to  the  list 
in  Specification  5.6. 5.b  of  analytical 
methods  approved  for  determining  core 
operating  limits  does  not  significantly 
increase  the  consequences  of  a 
previously  evaluated  accident. 

2.  The  proposed  license  amendments  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  pretiursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
lonfiguration.  including  changes  in 
allowable  modes  of  operation.  This  proposed 
license  amendment  does  not  involve  any 
physical  alteration  of  plant  systems  and  plant 
equipment  will  not  be  operated  in  a  diR^erent 
manner.  As  a  result,  no  new  failure  modes 
are  being  introduced.  Therefore,  the 
proposed  change  to  the  MCPR  Safety  Limit 
values  and  to  the  list  in  Specification  5.6.Sb 
of  analytical  methods  approved  for 
determining  core  operating  limits  will  nol 
create  the  possibility*  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  is  established  through 
the  design  of  the  plant  structures,  systems, 
and  components:  through  the  parameters 
within  which  the  plant  is  operated:  through 
the  establishment  of  setpoints  for  actuation  of 
equipment  relied  upon  to  respond  to  an 
event:  and  through  margins  contained  within 
the  safetv  analyses. 


The  proposed  change  to  the  MCPR  Safety 
Limit  values  and  the  list  in  Specification 
S.G.S.b  of  analytical  methods  approved  for 
determining  core  operating  limits  doe^  not 
adversely  impad  the  performance  of  plant 
structures,  systems,  components,  and 
setpoints  relied  upon  to  respond  to  mitigate 
an  accident.  As  previously  stated:  the 
methods  for  calculating  the  MCPR  Safety 
Limit  values  have  been  previouslv  approved 
by  the  NRC  and  are  described  in  GE's  reload 
licensing  methodology  topical  repori  NEDE- 
24011-P-A-  Use  of  these  methods  ensures 
thai  the  resulting  MCPR  Safety  Limit  values 
satisfy  the  fuel  design  safety  criteria  that  les.s 
than  0.1  percent  of  the  fuel  rods  experience 
boiling  transition  if  the  safely  limits  are  not 
violated.  As  a  result,  the  proposed  changes 
do  not  significantly  impact  any  safety 
analysis  assumptions  or  results.  Based  on  the 
assurance  that  the  fuel  design  safety  criteria 
will  be  mei.  the  proposed  changes  do  not 
involve  a  .■iignificanl  reduction  in  a  margin  of 
safely. 

The  NRC  suff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  (^rporate 
Secretary.  C^olina  Power  &  Light 
Company.  Post  Office  Box  1551, 
Raleigh.  North  CaroUna  27602. 

NBC  Section  Chief:  Richard  P. 
Correia. 

Carolina  Power  &■  Light  Company,  et  al., 
Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request: 
November  19.  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  the 
Harris  Nuclear  Plant  (HNP)  to 
incorporate  American  Society  for 
Testing  and  Materials  (ASTM)  D3803- 
1989,  "Standard  Test  Method  for 
Nuclear-Grade  Activated  Carbon.'  as 
the  standard  for  testing  nuclear-grade 
activated  charcoal.  Specifically.  TS  4.7.6 
will  be  revised  for  the  Control  Room 
Emergency  Filtration  System,  TS  4.7.7 
will  be  revised  for  the  Reactor  A\ixihar>" 
Building  Emergency  Exhaust  System, 
and  TS  4.9.12  will  be  revised  for  the 
Fuel  Handling  Building  Emergency 
Exhaust  System.  These  changes  are 
being  proposed  in  accordance  with  NRC 
Generic  Letter  (GL)  99-02.  "Laboratory 
Testing  Of  Nuclear-Grade  Activated 
Charcoal."  dated  June  3.  1999. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  license  amendment  does 
not  involve  a  significant  mrruasH  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  proposed  change  to  revise  the 
standard  to  which  aclivaled  charcoal  samples 
are  tested  will  ensure  that  testing  is  accurate 
and  repeatable.  This  will  help  ensure  thai  the 
Engineered  Safely  Feature  (ESF)  ventilation 
systems  are  capable  of  performing  their  safety 
function.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  incorporate  ASl'M 
03803-1984  as  the  testing  standard  for 
nuclear-grade  aclivaled  charcoal  samples 
This  will  ensure  that  testing  i.^  accurate  and 
repealahle.  Plant  structures,  system.':,  and 
components  will  not  be  operated  in  a 
different  manner  as  a  result  of  these  proposed 
changes  and  no  physical  modifications  to 
equipment  are  involved.  Using  the  improved 
testing  protocol  does  not  have  the  potential 
for  creating  the  possibility  of  a  new  or 
difiereni  type  of  accident  from  any 
previously  e\'alualed. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  tn  the  maigm 
of  safety. 

The  proposed  changes  du  not  change  the 
maimer  in  which  structui-es.  systems  or 
components  are  operated.  Reviiiing  tht5 
standard  to  which  activated  charcoal  samples 
are  tested  will  ensure  that  testing  is  accurate 
and  repealable.  This  will  help  ensure  that  the 
ESF  ventilation  systems  are  capable  of 
performing  their  safety  function.  Therefoce. 
the  proposed  changes  do  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysts  and,  based  on  this 
review,  it  appears  that  the  tliree 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Corporate 
Secretary.  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602. 

NBCSecUon  Chief:  Richard  P. 
Correia. 

Commonwealth  Edison  Company. 
Doiket Nos.  50-254  and 50-265'.  Quad 
Citie!!  Nuclear  Power  Station.  Units  1 
and  2,  Bock  Island  County.  Illinois 

Date  of  amendment  request: 
November  12.  1999. 

Description  of  amendment  request: 
The  proposed  change  revises  the 
pressure-temperature  limits  by  revising 
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the  hoatup.  cooldown  and  insorvice  test 
limitations  for  the  Reactor  Pressure 
Vessel  to  a  maximum  of  32  Effective 
Full  Power  Years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

\.  Does  the  change  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  do  not  modify  the 
reactor  coolant  pressure  boundar)'.  do  not 
make  changes  in  operating  pressure, 
materials  or  seismic  loading.  The  proposed 
changes  adjust  the  reference  temperature  for 
the  limiting  beltline  material  to  account  for 
radiation  effects  and  provide  the  same  level 
of  protection  as  previously  evaluated.  The 
proposed  changes  do  not  adversely  affect  the 
integrity  of  the  reactor  coolant  system  (RCS) 
such  that  its  function  in  the  control  of 
radiological  consequences  is  affected. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Ooes  the  change  create  the  possibility  of 
a  new  or  di^rent  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  for  Quad  Cities 
Nuclear  Power  Station.  No  new  modes  of 
operation  are  introduced  by  the  proposed 
changes.  The  proposed  chuiges  will  not 
create  any  failure  mode  not  bounded  by 
previously  evaluated  accidents.  Use  of  the 
revised  pressure- temperature  (P-T)  curves 
will  continue  to  provide  the  same  level  of 
protection  as  was  previously  reviewed  and 
approved. 

Further,  the  proposed  changes  to  the  P-T 
curves  do  not  affect  any  activities  or 
equipment,  ami  are  not  assumed  in  any 
safe^  analysis  to  initiate  any  accident 
sequence  for  Quad  Cities  Nuclear  Power 
Station.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  reflect  an  update  of 
the  P-T  curves  to  extend  the  Reactor  Pressure 
Vessel  (RPV)  operating  limit  lo  32  Effective 
Full  Power  Years  (EFPY).  The  revised  curves 
are  based  on  the  latest  American  Society  of 
Mechanical  Engineers  (.\SME)  guidance  and 
actual  operational  data  for  the  units.  This 
proposed  changes  are  acceptable  because  the 
ASME  guidance  maintains  the  relative 
margin  of  safety  commensurate  with  that 
which  existed  at  the  time  that  the  ASME 
Section  DC  Appendix  G  was  approved  in 
1974.  Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
si^iificant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel.  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company.  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County.  Illinois 

Date  of  amendment  request: 
November  16,  1999. 

Description  of  amendment  request: 
The  proposed  change  modifies  the 
surveillance  requirements  for 
Functional  Unit  3  on  Table  4.1.A-1  due 
lo  replacement  of  the  Reactor  Pressure 
Vessel  Steam  Dome  pressure  switches 
with  analog  trip  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

During  the  upcoming  refueling  outages  at 
Quad  Cities  Nuclear  Power  Station,  Unit  1 
and  Unit  2.  a  design  change  will  be 
implemented  that  upgrades  the  existing 
Reactor  Vessel  Steam  E}ome-High 
instrumentation  from  a  pressure  switch  to  an 
analog  trip  unit  device.  Analog  trip  units  are 
proven  technology  that  are  more  reliable  than 
existing  equipment.  Analog  trip  units  are 
used  in  various  applications  of  Quad  Cities 
Nuclear  Power  Station,  including  the  Reactor 
Protection  System  (RPS)  low  water  level  trip 
function. 

The  proposed  change  adds  a  CHANNEL 
CHECK  and  31-day  trip  unit  calibration 
requirement  for  the  Reactor  Vessel  Steam 
Dome  PressiUB — High  RPS  trip  function.  This 
requirement  is  not  applicable  to  the  existing 
instrumentation  because  the  Barksdale 
pressiue  switches  are  non- indicating  and  do 
not  employ  trip  units. 

Technical  Specification  (TS)  requirements 
that  govern  operability  or  routine  testing  of 
plant  instruments  are  not  assumed  to  be 
initiators  of  any  analyzed  event  because  these 
instruments  are  intended  to  prevent,  detect, 
or  mitigate  accidents.  Therefore,  these 
changes  will  not  involve  an  increase  in  the 
probability  of  occurrence  of  an  accident 
previously  evaluated.  Additionally,  these 
changes  will  not  increase  the  consequences 
of  an  accident  previously  evaluated  because 
the  proposed  change  does  not  adversely 
impact  structures,  systems,  or  components 


(SSCs).  The  planned  instrument  upgrade  is  a 
more  reliable  design  than  existing 
equipment.  The  proposed  change  establishes 
requirements  that  ensures  components  are 
operable  when  necessan-  for  the  prevention 
or  mitigation  of  acf.identti  or  Iran.iients. 
Furthermore,  there  will  be  no  change  in  the 
types  or  significant  increase  in  the  amounts 
of  any  effluents  released  offsite.  For  these 
reasons,  the  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  propo.«ed  changes  support  a  planned 
instrumentation  upgrade  by  incorporating 
Surveillance  Requirements  niquirtid  to 
ensure  operability.  The  change  does  not 
adversely  impact  the  manner  in  which  the 
instrument  will  operate  under  normal  and 
abnormal  operating  conditions.  Therefore, 
these  changes  provide  an  equivalent  level  of 
safety  and  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The  changes 
in  methods  governing  normal  plant  operation 
are  consistent  with  the  cturent  safety  analysis 
assumptions.  Therefore,  these  changes  will 
not  create  the  possibility  of  a  new  or  different 
iund  of  accident  from  any  accident 
previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  supports  a  planned 
instrumentation  upgrade.  The  proposed 
change  does  not  a^ect  the  probability  of 
failure  or  availability  of  the  affected 
instrumentation.  The  addition  of  a 
CHANNEL  CHECK  and  31-day  trip  unit 
calibration  for  RPS  Functional  Unit  3 
(Reactor  Vessel  Steam  E)ome  Pressure — High) 
is  a  conservative  change  that  aligns  the 
surveillance  requirements  for  a  planned 
instrtunentation  upgrade  with  that  of  similar 
instrumentation.  Therefore,  it  is  concluded 
that  the  proposed  changes  will  not  result  in 
a  reduction  in  the  margin  of  safet>'. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago.  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Energy  Northwest,  Docket  No.  50-397, 
WNP-2,  Benton  County,  Washington 

Date  of  amendment  request:  October 
13. 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.3.6.1, 
Table  3.3.&-1,  "Primary  Containment 
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Isolation  Instrumentation."  This 
amendment  requests  that  Function  5  on 
Table  3.3.6-1.  "RHR  SDC  System 
Isolation,"  be  modified  by  removing 
footnote  (d).  Footnote  (d)  states,  "Only 
the  inboard  trip  system  is  required  in 
Modes  1.  2.  and  3,  as  applicable,  when 
the  outboard  valve  control  is  transferred 
to  the  alternate  remote  shutdown  panel 
and  the  outboard  valve  is  closed."  The 
outboard  suction  valve,  RHR-V-8,  is  no 
longer  used  as  a  high/low  pressure 
interface  in  the  residual  heat  removal 
(RHR)  system.  Valve  RHR-V-9.  which  is 
in  series  with  valve  RHR-V-a.  is  now 
used  as  the  high/low  pressure  interface 
valve.  Valve  RHR-V-9  is  operable  in  all 
modes  of  operation  and  therefore, 
footnote  (d)  is  no  longer  needed.  The 
current  footnote  (e)  will  be  relettored  as 
footnote  (d)  for  consistency- 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  stgniHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  involves  the  probability  and 
consequences  of  accidents  associated  with 
(he  LsoIaUon  of  the  RHR  SDC  [shutdown 
coolingi  mode  of  RHR  operation.  Isolation  is 
provided  if  high  temperatures  occur  in  RHR 
pump  rooms  or  heat  exchanger  areas,  if 
reactor  vessel  water  level  is  low.  or  if  reactor 
vessel  pressure  is  high. 

FSAR  (Final  Safety  Analysis  Reportl 
Chapter  15.  "Accident  Analysis."  describes 
two  events  associated  with  the  RHR  system 
during  SDC  operation.  FSAR  Section  15.1.6. 
"Inadvertent  Residual  Heat  Removal 
Shutdown  Cooling  Operation."  describes  the 
impact  of  .system  operation  during  startup  or 
cool-down  when  the  reactor  is  near  critical. 
The  proposed  change  removes  the  exemption 
for  the  second  trip  system  lo  isolate  RHR  SDC 
operation.  There  will  be  no  change  in  the 
probability  or  consequences  of  this  accident 
as  a  result  of  the  proposed  change. 

The  second  accident  is  described  in  FSAR 
Section  15.2.9.  "Failure  of  Residual  Heal 
Removal  Shutdown  Cooling."  It  postulates 
the  failure  of  the  RHR  .system  lo  Function  in 
SDC  mode.  The  evaluation  assumes  a  failure 
of  the  SDC  mode  of  operation  but  does  not 
disable  the  remaining  modes  of  RHR 
operation.  The  alternate  SDC  paths  involve 
the  use  of  the  safety  relief  valves  to  establish 
a  cooling  flow  path  lo  the  containment 
suppression  pool.  That  evaluated  accident 
does  not  result  in  any  fuel  failure.  The 
proposed  change  will  nol  result  in  an 
increase  in  the  probability  of  fuel  failiues. 
The  evaluated  accident  does  result  in  normal 
coolant  activity  being  released  to  the 
suppression  pool  through  the  safety  relief 
valves.  The  proposed  activity  will  nol  result 
in  a  change  in  the  release  of  this  coolant 
activity.  The  proposed  change  requires  the 


removal  of  the  exemption  for  the  second  trip 
system  to  isolate  SDC  and  wilt  have  no 
impact  on  the  probability  or  consequences  of 
thai  accident. 

ThHrefore,  the  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

2.  Thu  proposed  change  dues  not  create  the 
possibility  of  a  new  or  different  kind  of 
Hccideni  from  any  accident  previously 
evaluated. 

The  proposed  change  will  not  cause  any 
new  inadvertent  SDC  startup,  loss  of  walcr 
inventory  or  loss  of  cootanl  accidents 
(LOCA).  New  or  different  inadvertent  RHR 
sue  startup  accidents  arv  not  possible 
because  this  change  is  only  a  further 
restriction  on  system  operation.  The  LOCA 
during  Mode  3  is  bounded  by  the  LOCA 
defmed  for  Modes  1  and  2.  No  now  primary 
system  LOCA  can  be  initiated  because  of  this 
change. 

Therefore,  the  operation  of  WNP-2  in 
accordance  with  the  proposed  amendmoni 
will  nol  create  the  possibilitv  of  a  new  or 
different  Itind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  redudion  in  a  margin  of  safety. 

The  removal  of  an  exemption  for  the 
second  trip  system,  as  proposed  by  this 
change,  wilt  increase  the  probability  that 
leaks  and  high  pressure  will  be  isolated. 
Therefore,  operation  of  WNP-2  in  accordance 
with  the  proposed  amendment  will  not 
decrease  the  margin  of  safety.  Therefore,  the 
operation  of  WNP-2  in  accordance  with  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  arc 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Poindexter.  Esq..  Winston  St  Strawn, 
1400  L  Street.  NW.  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Enters  Gulf  States,  Inc..  and  Entergy 
Operations.  Inc..  Docket  No.  50-458. 
River  Bend  Station.  Unit  1  (RBS).  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  October 
25.  1999. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  the  reactor  pressure  vessel 
(RPV)  surveillance  capsule  withdrawal 
schedule  for  the  River  Bend  Station.  The 
first  surveillance  capsule  would  be 
withdrawn  at  13.4  effective  full  power 
years  (EFPY)  rather  than  10.4  EFPY. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  hafr  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Tbe  proposed  changes  do  not  involvn  a 
signihcani  tnrj-ease  in  the  probability  or 
consequences  of  an  arxiidenl  previously 
evaluated. 

Prussure-iomperalure  (P/T)  limits  (RBS 
Technical  Specifications  Figure  3.4. 1 1-1 )  are 
imposed  on  Ihe.reaclor  coolani  system  to 
ensure  thai  adequdle  safetv  margins  against 
nonductile  or  rapidly  propagating  failure 
exist  during  normal  operation,  anticipated 
operational  occurrences,  and  system 
hydrostatic  tests.  Tbe  PfT  limits  are  related 
to  the  nil-ductilily  reference  temperature. 
RTnijt.  as  described  in  ASMk  [American 
Societv  of  Mechanical  Engineersl  Section  HI. 
.^ppendix  G.  Changes  in  the  fracture 
tought)e.ss  properties  of  RPV  beltline 
materials,  resulting  from  the  neutron 
irradiation  and  the  thermal  environment,  are 
monitored  bv  a  surveillance  program  in 
compliance  with  the  requirements  of  10  CFR 
[Part]  50  Appendix  H.  The  effect  of  neutron 
fluonce  on  ihe  shift  in  the  nil-ductility 
reference  temperature  of  pressure  vessel  steet 
i.s  predicted  by  methods  given  in  RC 
(Regulator)- Guide]  1.99,  IRevtsion]  2. 

River  Bend's  current  P/T  limits,  as  well  as 
those  for  the  planned  increase  in  reactor 
thermal  power  ("Power  Uprate"),  were 
established  based  on  adjusted  reference 
temperatures  developed  in  accordance  with 
the  procedures  prescribed  in  RG  1,99, 
IRevisioni  2.  Regulaton.'  Position  1. 
Calculation  of  adjusted  reference  lemperatu^ 
by  these  procedures  includes  a  margin  term 
lo  ensure  conservative,  upper-bound  values 
are  used  for  tbe  calculation  of  the  P/T  limits. 
Revision  of  the  first  capsule  withdrawal 
schedule  will  not  affect  the  P/T  limits 
because  they  will  continue  to  lie  established 
in  accordance  with  Regulator)'  Position  1  or 
other  NRC  (Nuclear  Regulaton'  Commissiunl' 
approved  procedures.  When  permitted  (two 
or  more  credible  sur\'etllance  data  sets 
available).  Regulatory  Position  2  (or  other 
NRC-approved)  methods  for  determining 
adjusted  reference  temperature  will  be 
followed. 

This  change  h  not  related  lo  anv  accidents 
previouslv  evaluated.  The  proposed  change 
is  a  re\ision  of  ihe  first  sur\'eiltance  capsule 
withdrawal  time,  identified  in  TRM 
ITechnical  Requirements  Manual)  Table 
3.4.11-1.  from  10.4  EFPY  to  13.4  EFPY.  This 
change  wilt  not  affect  P/T  limits  as  given  in 
RBS  Technical  Specifications  Figure  3,4.11- 
1  or  USAR  Figures  5.3-4a  and  5.3-4b.  This 
change  will  not  affect  any  plant  »afet>  limits 
or  limiting  conditions  of  operation.  The 
proposed  change  will  not  affect  reactor 
pressure  vessel  performance  a^  no  physical 
changes  are  involved  and  RBS  vessel  P/T 
limits  will  remain  conser\'ative  in  accordanctj 
with  RG  1.99.  IRevisioni  2  requirements.  The 
proposed  change  will  not  ciause  the  reactor 
pressure  vessel  or  interfacin^  svstems  to  be 
operated  outsidtt  of  their  design  or  ieji>ting 
lirails.  Also,  ihe  proposed  change  uitt  nut 
alter  any  assumption.^  previuu.sly  made  in 
evaluating  the  radiological  consequences  of 
accidents.  Therefore,  the  probability  or 
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consaquencss  of  accidents  previously 
evaluated  will  not  be  increased  by  tbe 
proposed  change. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  cufferent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  revises  the  first  RPV 
materia!  surveillance  capsule  withdrawal 
time  in  TRM  Table  3.4. 1 1-l  from  10.4  EFPY 
to  13.4  EFPY.  This  proposed  change  does  not 
involve  a  modiHcation  of  the  design  of  plant 
structiu^s,  systems,  or  components.  The 
proposed  change  will  not  impact  the  manner 
in  which  the  plant  is  operated  as  plant 
operating  and  testing  procedures  will  not  be 
affected  by  the  change.  The  proposed  change 
will  not  degrade  the  reliability  of  structures, 
systems,  or  components  important  to  safety 
(TTS)  as  equipment  protection  features  will 
not  be  deleted  or  modified,  equipment 
redundancy  or  independence  will  not  be 
reduced,  supporting  system  performance  will 
not  be  downgraded,  the  frequency  of 
operation  of  ITS  equipment  will  not  be 
increased,  and  increased  or  more  severe 
testing  of  ITS  equipment  will  not  be 
imposed.  No  new  accident  types  or  failure 
modes  will  be  introduced  as  a  result  of  the 
proposed  change.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  that 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

As  stated  in  Section  5.3.2  of  the  River  Bend 
Safety  Evaluation  Report  (NUREG-0989), 
"Appendices  G  and  H  of  10  CFR  [Part!  50 
describe  the  conditions  that  require  pressure- 
temperature  limits  and  provide  the  general 
bases  for  these  limits.  These  appendices 
specifically  require  that  pressure-temperature 
limits  must  provide  safety  margins  at  least  as 
great  as  those  commended  in  the  ASME  Code 
[American  Society  of  .Mechanical  Engineers 
Boiler  and  Pressure  Vessel  Code),  Section  III. 
Appendix  G.  '   "   '  Until  the  results  from  the 
reactor  vessel  siu^eillance  program  become 
available,  the  staff  will  use  Regulatory  Guide 
(RG)  1.99,  Revision  1  (now  Revision  2],  to 
predict  the  amoimt  of  neutron  irradiation 
damage.  *    *    *  The  use  of  operating  limits 
based  on  these  criteria — as  defined  by 
applicable  regulations,  codes,  and 
standards — will  provide  reasonable 
assurance  that  nonductile  or  rapidly 
propagating  failure  will  not  occur,  and  will 
constitute  an  acceptable  basis  for  satisfying 
the  applicable  requirements  of  General 
OMign  Criteria  (GDC)  31." 

Bum  for  RBS  Technical  Specification 
3.4.11  states:  "The  P/T  limits  are  not  derived 
from  [)esign  Basis  Accident  (DBA)  analyses. 
They  are  prescribed  during  normal  operation 
to  avoid  encountering  pressure,  temperature, 
and  temperature  rate  of  change  conditions 
that  mi^t  cause  undetected  fiaws  to 
propagate  and  cause  nonductile  failure  of  the 
RCPB  [reactor  coolant  pressure  boundary],  a 
condition  that  is  unanalyzed.  *  ■   *  Since 
the  P/T  limits  are  not  derived  from  any  DBA. 
there  are  no  acceptance  limits  related  to  the 
P/T  limits.  Rather,  the  P/T  limits  are 
acceptance  limits  themselves  since  they 
preclude  operation  in  an  unanalyzed 
condition." 


The  proposed  riiange  will  not  affect  any 
safety  limits,  limiting  safety  system  settings, 
or  limiting  conditions  of  operation.  The 
proposed  change  does  not  represent  a  change 
in  initial  conditions,  or  in  a  system  response 
time,  or  in  any  other  parameter  affecting  the 
course  of  an  accident  analysis  supporting  the 
Bases  of  any  Technical  Specification.  The 
proposed  change  does  not  involve  revision  of 
the  P/T  limits  but  rather  a  revision  of  the 
withdrawal  time  for  the  first  surveillance 
capsule.  The  current  P/T  limits  (and 
proposed  P/T  limits  for  Power  Uprate)  were 
estaolished  based  on  adjusted  reference 
temperatures  for  vessel  beltline  materials 
calculated  in  accordance  with  Regulatory 
Position  1  of  RG  1.99,  [Revision]  2.  P/T  limits 
will  continue  to  be  revised  as  necessary  for 
changes  in  adjusted  reference  temperature 
due  to  changes  in  fluence  according  to 
Regulatory  Position  1  until  two  or  more 
credible  sur\'elllance  data  sets  become 
available.  When  two  or  more  credible 
surveillance  data  sets  become  available,  P/T 
limits  will  be  revised  as  prescribed  by 
Regulatory  Position  2  of  RG  1.99,  [Revision] 
2,  or  other  KRC-approved  guidance. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  any 
margins  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendznent  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq..  Winston  &  Strawn. 
1400  L  Street.  NW.,  Washington.  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Guif  States.  Inc..  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unitl.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  Ckrtober 
29, 1999. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  change  the  River  Bend  Station 
(RBS)  Updated  Safety  Analysis  Report 
(USAR),  Sections  6.2  and  15.6,  to 
incorporate  a  revision  to  the  calculation 
of  radiological  doses  following  a  loss-of- 
coolant-accident  (LOCA).  The  LOCA 
dose  calculation  was  revised  as  a  result 
of  (1)  an  increase  in  the  calculated 
positive  pressure  period  (PPP)  to 
accotmt  for  a  new  phenomenon 
identified  in  Information  Notice  (IN) 
88-76.  (2)  a  more  conservative 
Suppression  Pool  water  volimie  value. 
(3)  an  additional  ai^d  more  conservative 
liquid  leakage  term  identified  in  IN  91- 
56,  and  (4)  changes  to  the  engineered 
safety  features  (ESF)  systems  liquid 
leakage  term. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  analysis  changes  described  by  this 
proposed  change  to  the  USAR  are  not 
initiators  to  events,  and  therefore  do  not 
involve  the  probability  of  an  accident.  These 
modifications  reflect  a  revision  to  the  post- 
LOCA  dose  calculation.  USAR  Section 
15.6.5.1.1  states  that  "There  are  no  realistic, 
identifiable  events  which  would  result  in  a 
pipe  break  inside  of  containment  of  the 
m^nitude  required  to  cause  an  accident 
LOCA  ■   ■   ■  However,  since  such  an 
accident  provides  an  upper  limit  estimate  to 
the  resultant  effects  for  this  category  of  pipe 
breaks,  it  is  evaluated  without  the  causes 
being  identified."  The  analysis  itself  does  not 
identify'  an  initiator,  nor  is  it  the  initiator,  of 
a  LOCA.  There  was  no  physical  change  to  the 
plant.  The  increase  to  the  positive  pressure 
period  (PPP)  was  the  result  of  inclusion  of 
phenomena  not  previously  included  in  the 
analysis  documented  in  the  SAR  (safety 
analysts  report],  and  does  not  have  any 
impact  on  accident  probability.  The 
inclusion  of  an  NRC  (Nuclear  Regulatory 
Commission)  Information  Notice  (IN)  91-56 
unfiltered  liquid  leakage  term  is  voluntary 
and  conservative  in  nature  and  does  not 
represent  an  additional  failure  that  could  be 
construed  as  an  initiator  to  the  event. 
Therefore,  this  change  does  not  increaBe  tbe 
probability  of  occurrence  of  an  accident 
evaluated  previously  in  the  safety  analysis 
report  (SAR). 

This  proposed  change  to  tbe  USAR  does 
increase  the  consequences  of  an  accident,  but 
the  increase  is  not  significant.  While  tbe 
calculated  off-site  and  control  room  doses  of 
a  LOCA  did  increase  in  Revision  1  to  the 
post-LOCA  dose  calculation  (reference  1]  [of 
Attachment  1  to  the  License  Amendment 
request,  dated  October  29. 1999],  the  dose 
consequences  remain  below  the  regulatory 
limits  of  10  CFR  [Part]  100  and  10  CFR  IPart] 
50.  Appendix  A.  General  Design  Criteria 
(GDC)  19  as  approved  per  NUREG-0989  and 
License  Amendment  98.  This  change  first 
accounts  for  the  potential  effect  that 
differential  temperature  has  on  tbe  PPP 
assumed  in  the  off-site  dose  analysis.  It  also 
conservatively  includes  an  additional  liquid 
leakage  term  to  account  for  concerns 
documented  in  NRC  IN  91-56.  Neither  of 
these  changes  has  an  appreciable  effect  on 
vital  area  access  doses.  Vital  area  access  dose 
calculations  were  not  revised  since  they  still 
conservatively  reflect  the  expected  doses 
discussed  in  USAR  Section  12.3.2.4.  There  is 
no  impact  on  equipment  qualification 
associated  with  the  proposed  change  since 
other  gross  conservatisms  exist  in  those 
calculations  (e.g.,  not  crediting  suppression 
pool  scrubbing)  compared  to  the  post-LOCA 
dose  calculations.  Reanalysis  of  the  off-site 
dose  calculation  demonstrates  that  the 
revised  doses  are  increased  only  slightly  and 
remain  significantly  less  than  the  regulatory 
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limits.  With  the  IN  91-56  term  excluded,  the 
increases  are  within  the  criteria  of  less  than 
10  (percent]  of  the  remaining  margin,  which 
is  the  criteria  to  be  applied  in  the  revised  10 
CFR  50.59  rule  for  minimal  increases  in 
consequences.  With  the  IN  91-56  terra 
included,  only  the  30  day  LPZ  [low- 
population  zone]  thyroid  dose  exceeds  the 
"minimal  increase"  criterion.  Note  the  doses 
documented  in  Table  1  (of  Attachment  1  to 
the  License  Amendment  request,  deled 
October  29,  19991,  above,  are  less  than  the 
values  which  had  been  documented  in  the 
SAR  prior  to  the  implementation  and  NRC 
approval  of  TS  ITechnical  Specifications] 
Amendment  98.  Therefore,  this  change  does 
not  significantly  increase  the  consequences 
of  an  accident  previously  evaluated  in  the 
SAR. 

2.  The  proposed  changes  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  (previously!  analyzed. 

This  change  does  not  represent  a  physical 
change  to  the  plant.  It  does  not  involve 
initiators  to  any  events  in  the  SAR,  nor  does 
the  activity  create  the  possibility  for  any  new 
accidents.  Rather,  this  change  Is  a  result  of 
tbe  evaluation  of  the  most  limiting  LOCA 
which  can  occur  at  River  Bend.  Therefore, 
this  change  involves  no  new  system 
interactions  and  does  not  create  the 
possibility'  of  an  accident  of  a  different  type 
than  those  presently  evaluated  in  the  SAR. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  o0-5ite  dose  consequences  are 
calculated  tn  accordance  with  regulatory 
guidance  found  in  Regulatory  Guide  1.3  and 
the  SRP  (Standard  Review  Plan],  consistent 
with  the  analyses  submitted  to  and  approved 
by  the  NRC  in  support  of  Technical 
Specification  Amendment  98.  It  is 
conservatively  assumed  that  100  (percentl 
fuel  failure  occurs  instantaneously  upon  a 
recirculation  pipe  break,  thus  2  of  the  3 


fission  product  barriers  are  immediately 
eliminated.  These  assumptions  are  made 
without  any  causes  for  the  ^ilures  being 
identified.  Containment  is  assumed  to  leak  at 
its  maximum  allowable  leakage  rate  (0.26 
{percent]  per  day)  for  the  duration  of  the 
event.  Other  leakage  terms,  such  as 
engineered  safety  feature  (ESF)  leakage,  are 
assumed  to  be  equal  to  the  Technical 
Specification  limit.  Since  assumptions  are 
made  in  accordance  with  Technical 
Specification  allowable  values  and  regulatory 
guidance,  this  change  does  not  reduce  the 
margin  of  safety  as  defined  in  the  basis  for 
any  RBS  Technical  Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  f^C  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn.  Esq..  Winston  &  Strawn, 
1400  L  Street.  NW..  Washington.  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations  Inc..  Docket  No.  50- 
382,  Waterford  Steam  Electric  StaUon. 
Unit  3.  St.  Charles  Parish.  Louisiana 

^Date  of  amendment  request:  July  29, 
1998,  as  supplemented  by  letters  dated 
luly  29,  October  28.  and  November  11. 
1999. 

Description  of  amendment  request: 
The  amendment  will  revise  Technical 
Specification  6.9.1.11.1  by  replacing  the 
existing  reference  to  the  Asea  Brawn 
Boveri-Combustion  Engineering.  Inc. 


(ABB  CE),  small  break  loss-of-coolant 
(SBLOCA)  accident  emeigency  core 
cooling  system  (ECCS)  performance 
evaluation  model  with  the  revised 
model  described  in  the  topical  report 
CENPD-137,  Supplement  2.  P-A.  April 
1998. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  SBLOCA  ECCS  performance 
evaluation  is  conducted  to  demonstrate 
conformance  of  light  water  nuclear  power 
reactors  to  the  ECCS  acceptance  criteria  of  10 
CFR  50.46.  The  proposed  change  is 
associated  with  an  analysis  performed  using 
the  new  Supplement  2  version  of  the  ABB  CE 
SBl-OCA  Model  (S2M).  The  primary 
objective  of  the  analysis  using  the  new  model 
was  lo  determine  the  impact  of  a  reduction 
in  High  Pressure  Safety  Injection  (HPSI) 
pump  flow  rate  due  to  increased  surveillance 
lest  measurement  uncertainty.  r>fRC  approval 
of  the  new  S2M  model  for  use  in  licensing 
applications  of  CE  design  pressurized  water 
reactors  was  obtained  on  December  16,  1997 
(Reference  1]  [of  license  amendment  request 
dated  fuly  29,  1998]. 

A  comparison  of  the  Waterford  3  results  for 
the  limiting  SBLOCA  scenario  using  the  new 
SZM  model  against  the  criteria  of  10  CFR 
50.46(b)  is  summarized  below: 


Paranwter 


ResuH 


Ciflerton 


Peak  Cladding  Temperature „ „ „ „ 1329*F 

Maximum  Cladding  OxicJation „ . „ I  8.09%  ... 

Core-wide  Claddirvg  Oxidation „ „ „.„ <0.56%  . 

Cooiat>le  Geometry  Maintained .,-..«..-.....«.....    Ym  »— . 
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These  results  remain  within  the  criteria  of 
10  CFR  50.46.  Thus,  application  of  the  new 
S2M  model  to  the  ECCS  at  Waterford  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  will  not  create  any 
new  system  connections  or  interactions. 
Thus,  no  new  modes  of  failure  are 
introduced.  The  revised  methods  used  in  the 
new  SBLOCA  evaluation  model  and  their 
impact  has  been  reviewed  and  approved  by 
the  r<JRC  (Reference  1)  (of  license  amendment 
request  dated  July  29, 19981.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  &om  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safely? 

Response:  No. 

The  proposed  change  does  not  alter  the 
ability  of  the  ECCS  to  maintain  compliance 
with  10  CFR  50.46  criteria.  The  revised 
methods  used  in  the  new  SBLOCA 
evaluation  model  and  their  impact  has  been 
reviewed  and  approved  by  the  NRC 
(Reference  1 )  (of  license  amendment  request 
dated  July  29.  1998].  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esquire,  Winston  &  Strawn,  1400  L 
Street  NW..  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station.  Unit  1. 
Ottawa  County.  Ohio 

Date  of  amendment  request: 
September?.  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS) 
Section  3/4.3.2.1.  "Safety  Features 
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Actuation  System  Instrumentation," 
Table  3.3-4.  "Safety  Features  Actuation 
System  instrumentation  Trip 
Setpoints."  to  remove  the  'Trip 
Setpoint"  values  and  modify  tbe 
"Allowable  Values"  for  Containment 
Pressure-High  and  Contaiimient 
Pressure-High* High,  and  would  change 
TS  3/4.3.2,  "Reactor  Protection  System 
and  Safet>'  System  Instrumentation,"  to 
reflect  the  above  change. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  EJavis-Bease  Nuclear  Power  Station 
(DBNPS)  has  reviewed  the  proposed  changes 
and  determined  that  a  signincant  hazards 
consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1.  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increa.se  in  the 
probability  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  change  any  accident  initiator,  initiating 
condition,  or  assumption. 

The  proposed  changes  would  revise 
TtKhnical  Specification  (TS)  Table  3.3-4. 
Safety  Features  Actuation  System 
Instrumentation  Trip  Setpoints,  to 
administratively  remove  from  TS  the  "Trip 
Setpoint"  values  for  In.strument  String 
Functional  Unit  "b".  Containment  Pressure — 
High,  and  Functional  Unit  "c",  Containment 
Pressure — High-High,  and  also  modify  the  TS 
"Allowable  Values"  entry  for  these  same 
Functional  Units,  consistent  with  updated 
calculations  using  cuireot  setpoint 
methodology.  The  Trip  Setpoint  values 
removed  from  TS  will  be  maintained  in 
DBNPS-controUed  documents.  The  proposed 
changes  to  Limiting  Condition  for  Operation 
[WO]  3.3.2.1  and  Bases  3/4.3.1  and  3/4.3.2 
are  associated  wi\h  these  changes. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  invalidate  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident,  do  not  alter  the  source  term  or 
containment  isolation,  and  do  not  provide  a 
new  radiation  releas*?  path  or  alter 
radiological  consequences. 

2.  Not  create  the  possibility  of  a  new  or 
different  lund  of  accident  &om  any  accident 
previously  evaluated  because  the  proposed 
changes  do  not  introduce  a  new  or  different 
accident  initiator  or  introduce  a  new  or 
different  equipment  failure  mode  or 
mechanism. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  establish  an  error  analysis  that  has 
been  shown  to  adequately  preserve  the 
margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  tbe  three 
standards  of  10  CFR  50.92Cc}  are 
satisfied.  Therefore,  the  NRC  staH 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly.  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron.  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-346.  Davis- 
Besse  Nuclear  Power  Station.  Unit  1. 
Ottawa  County.  Ohio 

Date  of  amendment  request: 
November  2, 1999. 

Description  of  amendment  request: 
Tbe  proposed  amendment  would:  (1) 
relocate  the  Boric  Acid  Addition  Tank 
System  (BAAS)  and  Boraled  Water 
Storage  Tank  requirements  of  Technical 
Specification  (TS)  3/4.1.2.8,  Reactivity 
Control  Systems — Borated  Water 
Sources — Shutdown,  in  their  entirety  to 
the  Davis-Besse  Nuclear  Power  Station 
Updated  Safety  Analysis  Report  (USAR) 
Technical  Requirements  Manual  (TRM): 

(2)  relocate  the  BAAS  requirements  of 
TS  3/4.1.2.9.  Reactivity  Control 
Systems — Borated  Water  Sources — 
Operating,  to  the  USAR  TRM.  except  for 
portions  applicable  to  the  BWST  which 
are  proposed  to  be  deleted  because  they 
are  redundant  to  the  existing  provisions 
of  TS  3/4.5.4.  Emergency  Core  Cooling 
Systems — Borated  Water  Storage  Tank; 

(3)  modify  TS  3/4.1.2.1.  Reactivity 
Control  Systems — Borated  Water 
Sources— Shutdown,  by  deleting 
references  to  TS  3.1.2.8;  (4)  incorporate 
corresponding  changes  to  the  TS  index: 
and  (5)  incorporate  corresponding 
changes  to  the  TS  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  tbe 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  change  is  being  made 
to  any  accident  initiator.  No  previously 
analyzed  accident  scenario  is  changed,  and 
initiating  conditions  remain  as  previously 
analyzed. 

The  proposed  changes  would  relocate  tbe 
Boric  Acid  Addition  System  (BAAS)  and 
Borated  Water  Storage  Tank  (BWST) 
requirements  of  Technical  Specification  (TS) 
3/4.1. 2. B  in  their  entirety  to  the  Davb-Besse 
Nuclear  Power  Station  (DBNPS)  Updated 
Safety  Analysis  Report  (USAR)  Technical 


Requirements  Manual  (TRM).  The  proposed 
changes  would  also  relocate  the  BAAS 
requirements  of  TS  3/4.1.2.9  to  the  USAR 
TRM.  The  portions  of  TS  3/4.1.2.9  applicable 
to  the  BWST  are  proposed  to  be  deleted 
because  they  are  completely  redundant  to  the 
existing  provisions  of  TS  3/4.5.4,  Emergency 
Core  Cooling  Systems — Borated  Water 
Storage  Tank.  Associated  with  these  changes, 
TS  3/4.1.2.1  is  proposed  to  be  revised  to 
delete  references  to  TS  3.1.2.8.  The 
appropriate  changes  to  the  TS  Index  are  also 
proposed,  as  well  as  changes  to  TS  Bases 
3/4.1.2.  The  proposed  changes  are  also 
consistent  with  the  improved  "Standard 
Technical  Specifications — Babcock  and 
Wilcox  Plants."  NUREG-1430.  Revision  1. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  affect  accident  conditions  or  assumptions 
used  in  evaluating  the  radiological 
consequences  of  an  accident.  The  proposed 
changes  do  not  alter  the  source  term, 
containment  isolation  or  allowable 
radiological  releases. 

The  chemical  addition  system,  which 
includes  the  BAAS,  is  not  credited  for 
mitigation  of  any  USAR  Chapter  6  or  Chapter 
15  accidents.  The  BWST  is  credited  for 
mitigation  of  USAR  Chapter  6  and  Chapter  IS 
accidents,  as  part  of  the  Emergency  Core 
Cooling  System  (ECCS).  However,  the 
BWST's  requirements  concerning  CCCS  are 
provided  in  separate  TS  3/4.5.4,  that  is  not 
proposed  for  ciiange. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  Evaluated  because  the  proposed 
changes  do  not  change  the  way  the  plant  is 
operated,  and  no  new  or  different  foilure 
modes  have  been  defined  for  any  plant 
system  or  component  important  lo  safety.  No 
new  or  different  types  of  failures  or  accident 
initiators  are  introduced  by  the  proposed 
changes. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  are  administrative  in  nature. 
consisting  of  deletion  and/or  relocation  of 
certain  TS  requirements  into  licensee- 
controlled  documents,  and  have  no  bearing 
on  the  margin  of  safety  which  exists  in  the 
present  TS  or  USAR. 

The  NRC  staff  has  reviewed  tbe 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney.  FirstEnergy 
Corporation,  76  South  Main  Street. 
Akron,  OH  44308. 

NHC  Section  Chief:  Anthony  |. 
Mendiola. 
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FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-346.  Davis- 
Besse  Nuclear  Power  Station,  Unit  J. 
Ottawa  County,  Ohio 

Date  of  amendment  request: 
November  2,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would:  (1) 
modif>'  Technical  Specification  (TS) 
3/4.3.2.1.  Safety  Features  Actuation 
System  Instrumentation.  Table  3.3-4. 
Safety  Features  Actuation  System 
Instnunentation  Trip  Setpoints.  to 
remove  "Trip  Setpoint"  values  for 
Instrument  String  Functional  Unit  "f," 
Borated  Water  Storage  Tank  (BWST) 
Level;  (2)  modify  TS  3/4.3.2.3,  Table 
3.3-4.  Functional  Unit  "f,"  Allowable 
Values,  to  make  it  consistent  with 
updated  calculations  using  current 
setpoint  methodology;  (3)  modify 
Limiting  Condition  for  Operation  (LCO) 
3.3.2.1.  Safety  Features  Actuation 
System  Instrumentation  to  reflect 
removal  of  the  'Trip  Setpoint"  for  this 
Fimctional  Unit;  (4)  change  the  footnote 
associated  with  TS  3/4.3.2.1,  Table  3.3- 
4,  Functional  Unit  "f,"  Allowable 
Values,  to  indicate  that  the  Allowable 
Values  apply  to  the  Channel  Fimctional 
Test  and  no  longer  applies  to  the 
Chazmel  Calibration;  (5)  modify  TS 
3/4.1.2.9.  Reactivity  Control  Systems— 
Borated  Water  Sources — Operating,  and 
TS  3/4.5.4,  Emergency  (^re  Cooling 
Systems — Borated  Water  Storage  Tank, 
to  increase  the  minimum  BWST  water 
level;  and  (6)  make  corresponding 
changes  to  TS  Bases  3/4.1.2.  Boration 
Systems,  3/4.3.1  and  3/4.3.2,  Reactor 
Protection  System  and  Safety  System 
Instrumentation,  and  3/4.5.4,  Borated 
Water  Storage  Tank. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  ihe  proposed  changes  do 
not  change  any  accident  initiator,  initiating 
condition,  or  assumption. 

The  proposed  changes  would  revise 
Technical  SpeciHcation  (TS)  Table  3.3.4, 
Safety  Features  Actuation  System 
Instnmientation  Trip  Setpoints,  to 
administratively  remove  from  IheTS  the 
Trip  Setpoint"  values  for  histrumont  String 
Functional  Unit  "f."  Borated  Water  Storage 
Tank  (BWST)  Level,  and  also  modify  the  TS 
"Allowable  values  entry  for  this  same 
Functional  Unit,  consistent  with  updated 
calculations  using  current  setpoint 
methodology.  The  Trip  Setpoint  values 
removed  horn  the  TS  will  be  maintained  in 
Davis-Besse  Nuclear  Power  Station  (DBNPS)- 


controUed  dofmments.  The  proposed  changes 
lo  Limiting  Condition  for  Operation  (LCO) 
3,3.2.1  end  Bases  3/4.3.1  and  :i/4.3.2  are 
associated  with  these  changes. 

Associated  with  the  above  changes.  TS 
3/4.1. Z.9  and  TS  3/4.5.4  are  proposed  to  be 
revised  to  increase  the  minimum  available 
BWST  borated  water  volume  r(K)uiremenl  as 
specified  in  LCO  3.1.2.9.b.l  and  LCD  'A.^.A-a. 
The  proposed  changes  to  Bases  3/4.1.^  and 
Bases  3/4.5.4  are  associated  with  lliese 
changes.  These  changes  are  consistent  with 
the  revised  setpoint  analvses. 

lb.  Not  involve  a  significant  increase  In  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  iiTxalidate  assumptions  used  in 
evaluating  tbe  radiological  consequences  of 
an  accident,  do  not  alter  tbe  source  term  or 
containment  isolation,  and  do  not  provide  a 
new  radiation  release  path. 

2.  Not  create  the  possibility  ofa  new  or 
different  kind  of  accident  bxim  any  accident 
previously  evaluated  because  the  proposed 
changes  do  not  introduce  a  new  or  different 
accident  initiator  or  introduce  a  new  or 
difTerenl  equipment  failure  mode  or 
mechanism. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  establish  an  error  analysis  thai  ha& 
been  shown  to  adequately  preserve  the 
margin  of  safety,  and  the  trip  setpoint  values 
removed  from  the  TS  will  be  maintained  in 
the  DBNPS  Updated  Safety  AnaU-sis  Report. 
with  proposed  changes  subject  lo  the 
regulatory  requirements  of  10  CFR  50.59. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation.  76  South  Main  Street, 
Akron,  OH  44308. 

NBC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346.  Davis- 
Besse  Nuciear  Power  Station.  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request: 
November  8. 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  Technical  Specification  (TS) 

6.5.1,  Station  Review  Board,  and  TS 

6.5.2,  Company  Nuclear  Review  Board, 
to  Daxis-Besse  Updated  Safety  Analysis 
Report  Chapter  17.2.  Quality  Assurance 
During  the  Operations  Phase,  also 
known  as  the  Quality  Assurance 
Program.  The  proposed  changes  are 
consistent  with  the  recommendations  in 
NRC  Administrative  Letter  95-06. 
"Relocation  of  Technical  Specification 
Administrative  Controls  Related  to 
Quality  Assurance." 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  becau.se  no  accident  initiators, 
conditions  or  assumptions  are  afTected  by  the 
proposed  changes  lo  Section  6.0. 
Administrative  Controls,  of  the  Technical 
Spodncations  (TS), 

The  proposed  changes  lo  relocate  the 
detailed  listingsofTS  Section  6.5.1.  Station 
Review  Board  (SRB).  and  TS  6.5.2.  Company 
Nuclear  Review  Board  (CNRBI.  to  the  Davis- 
Besse  Nuclear  Power  Station  (DBNPS) 
Quality  Assurance  Program  in  Chapter  17  of 
the  Updated  Safety  Analysis  Report  are 
consistent  with  the  NRC's  guidance  in 
NUREC-1430.  ■Standard  Technicai 
Specifications — Babcock  and  Wilcox  Plants." 
Revision  1  and  NRC  Administrative  Letter 
95-06.  "Relocation  of  Technicai 
Specification  Administrative  Controls 
Related  to  Quality  Assurance,"  dated 
December  12. 1995.  These  TS  being  relocated 
will  remain  subject  lo  the  controls  of  other 
NRC  regulations  (e.g..  10  CFR  50.54(a)).  Tht- 
proposed  changes  to  the  TS  Index  reflect  the 
relocation  of  TS  6.5.1  and  TS  6.5.2.  These  are 
administrative  changes  that  do  not  reduce  the 
duUes  or  responsibilities  of  the  SRB  and 
CNRB  in  ensuring  the  safe  operation  of  the 
DBNPS. 

lb.  Not  involve  a  significant  increase  in  tbe 
consequence!)  of  an  accident  previouslv 
evaluated  because  no  accident  condition.s  or 
assumptions  are  affected  by  Ihe  proposed 
changes.  As  described  above,  these  changes 
are  consislenl  with  the  improved  "Standard 
Technical  Specifications — Babcock  and 
Wilcox  Plants  '  (KUREG-1430  Revision  l) 
and  Administrative  Letter  95-06.  and  are 
administrative  changes.  The  proposed 
changes  do  not  alter  the  source  term. 
containment  isolation,  or  allowable  releases. 
Tbe  proposed  changes,  therefore,  will  nol 
tnc^rease  the  radiological  consequences  ofa 
previously  evaluated  accident. 

2.  Not  create  Ihe  possibility  of  a  new  or 
different  kind  of  accident  htim  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  the  proposed  changes,  which 
involve  the  administrativfi  location  for  listing 
SRB  and  CNRB  responsibilities.  The 
proposed  changes  do  not  alter  any  accident 
scenariOH. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  are  administrative  and  do  nol  reduce 
or  adversely  affect  the  capabilities  of  any 
plant  structures,  systems  or  components  lo 
perform  their  nuclear  safety  functions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


70088 


Federal  Register/ Vol.  64,  No.  240/ Wednesday.  December  15.  1999/Notices 


amendment  request  involves  no 
signiHcant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney.  FirstEnergy 
Corporation.  76  South  Main  Street. 
Akron.  OH  44308. 

NflC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nudear  Operating 
Company.  Docket  No.  50-440.  Perry 
Nuclear  Power  Plant,  Unit  1.  Lake 
County,  Ohio 

Date  of  amendment  request: 
November  1. 1999 

Description  of  amendment  request: 
The  proposed  license  amendment  is 
prescribed  by  the  requested  actions  of 
Generic  Letter  99-02.  "Laboratory 
Testing  of  Nuclear-Grade  Activated 
Charcoal."  The  proposed  amendment 
will  modify  the  existing  Ventilation 
Filter  Testing  Program  contained  in 
Technical  Specification  5.5. 7. c  by 
replacing  the  reference  to  ASTM 
D3&03-1986.  the  standard  for  charcoal 
^Iter  testing  for  ESF  ventilation  systems, 
with  ASTM  D3803-1989.  The  proposed 
amendment  will  also  incorporate  the 
suggested  safety  factor  for  charcoal  filter 
efficiency  regarding  methyl  iodide 
penetration. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  Invotve 
a  significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  reference 
American  Society  for  Testing  and  Materials 
(ASTM)  D3803-1989.  'Slandard  Test  Method 
for  Nuclear-Grade  Activated  Carbon."  for 
laboratory  testing  of  Engineered  Safety 
Features  (ESF)  ventilation  systems  in  lieu  of 
ASTM  D3803-1986  is  prescribed  by  the 
requested  actions  of  Generic  Letter  (GL)  99- 
02.  "Laboratory  Testing  of  Nuclear-Grade 
.Activated  Charcoal."  The  use  of  ASTM 
D3803-1989  allows  for  increased  accuracy  in 
monitoring  the  degradation  of  ESF 
ventilation  system  activated  cartion 
(charcoal)  over  time  and  is  a  reproducible 
method  for  determining  the  realistic 
capability  of  charcoal.  The  1989  standard  is 
endorsed  by  the  NRC  and  is  considered  to  be 
more  stringent  regarding  testing  criteria  than 
the  previous  referenced  standard  (1986).  GL 
99-02  encourages  addressees,  if  necessary,  to 
amend  their  Technical  Specifications  (TS)  to 
reference  ASTM  D3803-1989  for  charcoal 
filter  laboratory  testing  for  ESF  ventilation 
systems.  In  response  to  the  referenced  GL. 
the  proposed  change  modifies  the  existing 
Perry  Nuclear  Power  Plant  (PNPP) 
Ventilation  Filter  Testing  Program  (VFTP) 
contained  in  the  PNPP  TS  to  reference  ASTM 
D3803-1389  as  the  standard  for  charcoal 
filter  laboratory  testing  for  ESF  ventilation 


systems.  In  addition,  the  proposed  change 
incorporates  the  safety  factor  suggested 
within  GL  99-02  for  charcoal  filter  efficiency 
with  respect  to  methyl  iodide  penetration. 
The  proposed  change  provides  assurance  for 
compliance  with  the  current  licensing  basis 
regarding  dose  limits  of  General  Design 
Criteria  (GDC)  19  of  Appendix  A  to  10  CFR 
50  and  10  CFR  100.  The  proposed  change 
ensures  originally  staled  design  criteria  are 
met  and  therefore  does  not  affect  the 
precursors  for  accidents  or  transients 
analyzed  in  Chapter  IS  of  the  PNPP  Updated 
Safety  Analysis  Report  (USAR).  With  the 
proposed  change,  the  radiological 
consequences  are  the  same  as  previously 
stated  in  the  USAR.  Therefore,  the 
implementation  of  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  reference  ASTM 
D3803-1989  for  the  laboratory  testing  of 
charcoal  fillers  of  ESF  ventilation  systems  in 
lieu  of  ASTM  D3803-1986  is  prescribed  by 
the  requested  actions  of  GL  99-02.  ASTM 
D3803-1989  is  endorsed  by  the  NRC  and  is 
considered  a  more  stringent  testing  standard 
than  the  previous  referenced  slandard.  ASTM 
D3803-1986.  In  addition,  the  proposed 
change  incorporates  the  safety  hctor 
suggested  within  GL  99-02  for  charcoal  filter 
efficiency  with  res[>ect  to  methyl  iodide 
penetration.  The  proposed  change  provides 
assurance  for  compliance  with  the  current 
licensing  basis  regarding  dose  limits  of  GDC 
19  of  Appendix  A  to  10  CFR  50  and  10  CFR 
100.  The  proposed  change  does  not  change 
the  assumptions  used  in  any  accident 
analysis  and  no  new  or  di^rent  kind  of 
accident  is  created.  The  proposed  change 
ensures  originally  stated  design  criteria  are 
met  and  therefore  does  not  affect  the 
precursors  for  accidents  or  transients 
analyzed  in  Chapter  15  of  the  PNPP  USAR. 
Therefore,  the  implementation  of  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  is  prescribed  by  the 
requested  actions  of  GL  99-02.  The  use  of 
ASTM  D3803-1989  allows  for  Increased 
accuracy  in  monitoring  the  degradation  of 
ESF  ventilation  systems  charcoal  over  time 
and  is  a  very  accurate  and  reproducible 
method  for  determining  the  realistic 
capability  of  charcoal.  ASTM  D3803-1989  is 
considered  a  more  stringent  testing  standard 
than  the  previous  referenced  standard,  ASTM 
D3803-1986.  Additionally,  as  specified  in  GL 
99-02.  a  safety  factor  of  2  has  been  utilized 
in  the  calculation  of  the  revised  allowable 
penetration  based  upon  the  credited 
efficiency  approved  by  the  NRC  The 
proposed  change  provides  assurance  for 
compliance  with  the  current  licensing  basis 
regarding  dose  limits  of  GDC  19  of  Appendix 
A  to  10  CFR  50  and  10  CFR  100.  Therefore, 
the  implementation  of  the  proposed  change 


does  not  involve  a  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c}  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly.  Attorney.  FirstEnergy 
Corporation.  76  South  Main  Street. 
Akron.  OH  44308. 

NRC  Section  Chief:  Anthony  |. 
Mendiola. 

FirstEnergy  Nudear  Operating 
Company,  Docket  No.  50~440,  Perry 
Nudear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  amendment  request: 
Novemberl,  1999 

Description  of  amendment  request: 
Technical  Specification  Surveillance 
Requirement  (SR)  3.6.1.7.4  requires  that 
each  containment  spray  nozzle  be 
verified  unobstructed  on  a  10-year 
frequency.  The  proposed  amendment 
would  revise  the  frequency  for  SR 
3.6.1.7.4  from  once  every  10  years  to 
only  those  conditions  when 
maintenance  is  performed  which  cotild 
result  in  nozzle  blockage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below; 

1.  The  proposed  change  would  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  revises  the 
surveillance  frequency  from  every  10  years  to 
following  maintenance  that  could  result  in 
nozzle  blockage.  Analyzed  events  are 
initiated  by  the  failure  of  plant  structures, 
systems  or  components.  The  containment 
spray  system  is  not  considered  as  an  initiator 
of  any  analyzed  event.  The  proposed  change 
does  not  have  a  detrimental  Impact  on  the 
Integrity  of  any  plant  structure,  system  or 
component  that  initiates  an  analyzed  event. 
The  proposed  change  will  not  alter  the 
operation  of.  or  otherwise  increase  the  failure 
probability  of  any  plant  equipment  that 
initiates  an  analyzed  accident.  As  a  result, 
the  probability  of  any  accident  previously 
evaluated,  is  not  significantly  increased. 

The  proposed  change  revises  the 
Surveillance  Frequency.  Reduced  testing  is 
acceptable  where  operating  experience  has 
shown  that  these  components  usually  pass 
the  Surveillance  when  performed  at  the 
specified  interval,  thus  the  frequency  is 
acceptable  from  a  reliability  standpoint.  The 
proposed  containment  spray  nozzle 
Surveillance  Frequency  has  been  established 
based  on  achieving  acceptable  levels  of 
equipment 
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reliability-  This  change  does  not  afft>i:t  the 
plani  design.  Due  to  the  plant  design,  rhu 
■ipray  header  is  mainlfiined  dr\'  anil  alarmed 
un  water  intrusion.  Formation  o(  significant 
corrosion  products  is  unlikely-  Duo  lo  its 
location  at  the  lop  of  the  conlainment. 
introduction  of  foreign  material  from  exterior 
to  the  header  is  unlikely.  Since  maintenance 
that  could  introduce  foreign  material  is  the 
most  likely  cause  for  obstruction,  testing  or 
inspection  following  surh  maintenance 
would  verify  Ihe  noz2le(s)  being 
unobstructed,  and  the  system  would  be 
capable  of  performing  its  safely  function.  As 
a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected. 

Therefore,  thi.s  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  uf  a  new  of  difioreni  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  he  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3-  The  proposed  change  would  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  for  this  system  is 
based  on  the  i:apacity  of  the  spray  hc»adors- 
Since  Ihe  system  is  not  susceptible  to 
corrosion  induced  obstruction  or  obstruction 
from  external  to  the  system,  and  performance 
of  maintenance  on  Ihe  system  would  require 
evaluation  of  the  potential  for  nozzle 
blockage  and  Ihe  need  for  a  test  or 
inspection,  the  spray  header  nozzles  will  not 
become  blocked  in  the  event  that  the  safety 
function  is  required.  Therefore,  the  capacity 
of  the  system  would  remain  unaffected- 
Hence,  this  change  does  not  involve  a 
significant  reduciion  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney.  FirstEnergy 
Corporation,  76  South  Main  Street. 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant.  Unit  Nos.  1  and  2.  St.  Lucie 
County.  Florida 

Date  of  amendment  request: 
November  17.  1999. 

Description  of  amendment  request: 
The  proposed  amendments  for  St.  Lucie, 
Units  1  and  2,  will  re\ise  the  ciurent  72- 


hour  action  completion  allowed  outage 
time  (AOT)  specified  in  Technical 
Specification  (TS)  3.8.1.1,  Action  "b,"  to 
allow  14  days  to  restore  an  inoperable 
emergency  diesel  generator  set  to 
operable  status.  The  proposed  AOT  is 
based  on  an  integrated  review  and 
assessment  of  plant  operations, 
deterministic  design  basis  factors,  and 
an  evaluation  of  overall  plant  risk  using 
probabilistic  safety  assessment 
techniques - 

Basis  for  proposed  no  significant 
hazards  consideration  determination:     ~ 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facalfty  in  accordance 
with  the  proposed  amendment  would  nol 
involve  a  significant  increase  In  the 
protiability  or  consequences  of  an  aiicident 
previously  evaluated. 

The  proposed  amendments  for  St.  Lucie 
LInit  1  and  Unit  2  will  extend  the  action 
completion/allowed  outage  time  (AOT)  for  a 
single  inoperable  Emergency  Diesel 
Generator  (EDG)  from  72  hours  lo  14  davs. 
The  EOGs  are  designed  as  backup  AC  power 
sources  for  es-sentlal  .■;afety  systems  in  Ihe 
event  of  a  loss  of  offsite  power.  As  such,  the 
E£>Gs  are  nol  accident  initiators,  and  an 
extended  AOT  to  restore  operability  of  an 
inoperable  diesel  generator  would  not 
significantly  increase  the  probability^f 
occurrence  of  accidents  previously  analyzed. 

The  proposed  technical  specificalion 
revisions  involve  the  AOT  for  a  single 
inoperable  EIX^.  and  do  not  change  the 
conditions,  operating  configuration,  or 
minimum  amount  of  operating  equipment 
assumed  in  the  plant  safety  analyses  for 
accident  mitigalion.  Plant  defen.se-in-deplh 
capabilities  will  bo  maintained  with  Ihe 
pniposed  AOT,  and  the  design  basis  for 
electric  power  systems  will  continue  to 
conform  with  l6(TFR  50.  Appendix  A. 
General  Design  Criterion  17.  In  addition,  a 
Probability  Safety  Assessment  (PSA)  wa* 
performed  lo  quantitalively  assess  the  risk- 
impact  of  the  proposed  amnndmenl  for  each 
uiiit.  The  impact  on  the  early  radiological 
release  probability  for  design  basis  events 
was  also  evaluated  and  it  is  concluded  Ihal 
Ihe  risk  contribution  from  ihis  proposed  AOT 
is  small  and  consistent  with  regulator)'  risk- 
assessment  acceptance  guidelines.  Therefore. 
operation  of  either  facility  in  accordance 
with  its  proposed  amendment  would  nol 
involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  acrideni 
previously  evaluated. 

The  proposed  amendments  will  nol  change 
the  physical  plant  or  the  modes  of  operation 
defined  in  either  facility  license.  The  changes 
do  not  involve  the  addition  of  new 
equipment  or  the  modification  of  existing 
equipment,  nor  do  they  alter  the  design  of  St 


Lutie  plant  systems,  Therefore,  operalioo  ni 
e'liher  facility  in  accordance  with  its 
proposed  amendment  would  nol  ct^ale  llie 
possibilily  of  a  new  or  differuni  kind  of 
accident  from  any  accident  pmiously 
evaluated. 

(.1)  Operation  of  the  facility  in  dccordance 
wilh  Ihe  propositi  amendmnnl  would  nol 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proi>osed  amendments  are  designed  lo 
improve  EDG  rellabilily  by  pra\iding 
flexihility  in  the  scheduling  and  performance 
of  preventive  and  corrective  maintenance 
activities.  The  surx-eillance  intervals  or  the 
operability  requirements  arc  noi  changed  by 
the  proposal:  only  the  AOT  for  a  single 
inoperable  EDG  will  be  extended-  The 
proposed  changes  do  not  alter  the  basis  for 
any  techni(.a)  specification  that  is  related  lo 
Ihe  establishment  of.  or  the  maintenance  of. 
a  nuclear  safely  margin,  and  design  defense- 
in-depth  ca'pabilities  are  maintained.  An 
integrated  a.ssesxment  of  the  risk  impact  of 
extending  the  AOT  for  a  single  inoperable 
EDG  has  delemimed  that  the  risk 
contribution  is  small  and  is  within  regulaion.' 
guidelines  for  an  acceptable  TS  change- 
Therefore,  operation  of  eilfaer  facility  in 
accordance  with  its  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross. 
Attorney.  Florida  Power  &  Light.  P.O. 
Box  14000.  (uno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant.  Units  3  and  4.  Dade  County. 
Florida 

Date  of  amendment  request: 
November  23, 1999. 

Description  of  amendment  request: 
The  proposed  license  amendments  are 
submitted  in  response  lo  Generic  Letter 
(GL)  99-02.  Laboratory  Testing  of 
Nuclear-Grade  Activated  Charcoal, 
which  requires  that  American  Societ\' 
for  Testing  and  Materials  (ASTM) 
D3803-1989  be  used  for  testing  both 
new  and  used  charcoal  in  engineered 
safety  feature  applications.  The 
proposed  amendments  would  modify 
Technical  Specificalion  (TS)  3/4.6.3. 
EMERGENCY  CONTAINMENT 
FILTERING  SYSTEM.  TS  3/4.6.6.  POST 
ACCIDENT  CONTAINMENT  VENT 
SYSTEM,  and  TS  3/4.7.5.  CONTROL 
ROOM  EVffiRGENCY  VENTILATION 
SYSTEM. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
ticensee  has  provided  its  analysis  of  the 
issue  of  DO  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  occurrence  of  an 
accident  previously  evaluated  for  Turkey 
Point  is  not  altered  by  the  proposed  TS 
changes  because  no  physical  modifications 
are  being  mads  to  the  plant. 

1  he  proposed  change  requires  that  new 
and  used  charcoal  in  the  plant  engineered 
safety  feature  (£SK)  ventilation  systems  be 
tested  in  accordance  with  ASTM  D3803- 
1989,  at  a  temperature  of  30  '^  and  a  relative 
humidity  of  95%.  The  use  of  a  new  or 
different  test  standard  to  satisfy  the  charcoal 
surveillance  test  requirement  does  not 
change  the  radiological  con.<iequences  of  any 
previously  evaluated  accident.  The  adoption 
of  the  ASTM  standard  will,  however,  require 
that  future  charcoal  samples  from  the 
emergency  containment  filters  be  tested  for 
methyl  iodide  removal  rather  than  elemental 
iodine  removal  as  permitted  by  previous  test 
protocols.  The  revised  test  method  will 
provide  a  more  uniform  t«tt  propMn  for  the 
ESF  filters,  and  will  not  advme^  atfoct  the 
filters  af&nily  for  elemental  iodine  removal. 
The  adoption  of  the  ASTM  standard  for 
laboratory  analysis  of  the  ESF  charcoal  does 
not  impact  the  design  bases  of  the  ESF 
systems,  alter  post-accident  source  terms,  or 
modify  the  removal  efficiencies  credited  in 
the  facility  dose  calculations. 

The  ASTM  standard  is  very  stringent  and 
has  bean  shown  to  provide  a  more  reliable 
measure  of  the  ability  of  charcoal  to  fulfill  its 
intended  design  hmctioo,  i.e.,  to  remove 
radioiodine  in  any  chemical  form  from  the 
attendant  plant  gas  stream,  than  previous  test 
protocols.  Consequently,  the  adoption  of  the 
ASTM  standard  for  laboratory  analysis  of  the 
ESF  charcoal  will  ensure  that  Turkey  Point 
is  operated  in  a  manner  consistent  with  the 
licensing  basis  of  the  facility  as  it  relates  to 
the  protection  of  the  public  and  the  control 
room  operators  during  radiological  accidents. 

Based  on  the  above,  it  is  concluded  that  the 
pro[}Osed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
con.<wquences  of  any  accident  previously 
evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  prtiposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fi-om  any  previously 
evaluated. 

The  proposed  change  does  not  create  a  new 
or  different  type  of  accident  forTuricey  Point 
because  no  physical  plant  changes  are  being 
made,  and  no  compensatory  measures  are 
imposed  that  would  create  a  new  ^lure 
scenario.  The  proposed  change  only  imposes 
a  more  stringent  surveillance  requirement  for 
both  new  and  used  charcoal  in  the  plant  ESF 
ventilation  systems.  Since  no  new  feilure 
modes  are  associated  with  the  proposed 


changes,  the  activity  does  not  create  the 
possibility  ofa  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  Operation  of  the  bcility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  license  amendment  adopts  a 
more  stringent  standard  for  performing 
laboratory  surveillance  tests  on  both  new  and 
used  charcoal  in  the  ESF  ventilation  systems. 
Given  the  increased  accuracy  of  the  proposed 
test  standard,  the  amendment  al.so  supports 
the  adoption  of  revised  acceptance  criteria 
having  a  lower  safety  factor  to  the  plant 
safety  analysis  limits.  The  composite  change 
does  not  impact  the  design  bases  of  the  ESF 
systems,  alter  post-accident  source  terms,  or 
modify  the  removal  efficiencies  credited  in 
the  focility  dose  calculations 

The  margin  of  safety  associated  with 
operation  of  the  ESF  ventilation  systems  is 
established  by  the  facility  dose  calculations 
and  the  acceptance  criteria  for  system 
performance  defined  in  10  CFR  100  and 
Criterion  19  of  Appendix  A  to  10  CFR  SO. 
The  proposed  amendments  will  not  change 
this  acceptance  criteria  nor  the  calculated 
dose  limits  used  to  establish  the  current 
plant-licensing  basis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney.  Florida  Power  &  Light.  P.O. 
Box  14000.  Juno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Cornea. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nucletir  Generating  Plant.  Citrus 
County.  Florida 

Date  of  application  for  amendment: 
October  12. 1999. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Appendix  B  Environmental  Protection 
Plan  of  the  Crystal  River  Unit  3  (CR-3) 
Operating  License.  The  changes 
incorporate  requirements  from  a 
biological  opinion  (BO)  issued  by  the 
National  Marine  Fisheries  Service 
(NMFS).  The  BO  reviews  the  effects  of 
the  cooling  water  intake  system  on 
species  of  sea  turtles  protected  by  the 
Endangered  Species  Act  (ESA). 
Additionally,  other  administrative 
changes  are  proposed  to  Appendix  B. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  changes  to  the  CR-3  EPP  are 
administrative  in  nature  and  reflect  the 
information  provided  in  the  NMFS  BO. 
These  changes  do  not  affect  the  initial 
conditions,  assumptions,  or  conclusions  of 
the  CR-3  accident  analyses,  in  addition,  the 
proposed  changes  do  not  affect  the  operation 
or  performance  of  any  equipment  assumed  in 
the  accident  analyses.  Therefore,  the 
proposed  changes  would  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  ofa  new  or 
different  kind  of  accident  from  previously 
evaluated  accidents? 

The  proposed  changes  are  administrative 
in  nature  and  reflect  information  provided  by 
the  NMFS  BO  regarding  the  incidental  taking 
of  species  of  sea  turtles  protected  by  the  ESA. 
These  changes  do  not  impact  or  alter  the 
configuration  or  operation  of  the  facilities 
and  do  not  create  any  new  modes  of 
operation.  Therefore,  the  proposed  changes 
would  not  create  the  possibility  ofa  new  or 
different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

As  indicated  above,  the  proposed  changes 
do  not  change  the  configuration  or  operation 
of  the  plant  and  do  not  afiect  the  CR-3 
accident  analyses.  The  proposed  changes  are 
administrative  in  nature  and  do  not  affect 
any  margin  of  safety  for  CR-3.  Therefore,  the 
proposed  changes  would  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney /or  licensee;  R.  Alexander 
Glenn,  General  Counsel  (MAC-BT15A). 
Florida  Power  Corporation.  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733- 
4042. 

N7?C  Section  Chief:  Richard  Correia. 

GPU  Nuclear.  Inc.,  et  al.  Docket  No.  50- 
289.  Three  Mile  Island  Nuclear  Station. 
Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request:  October 
29, 1999. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  modify  the  Technical 
Specifications  (TSs)  to:  (1)  Add 
operating  limits  for  make-up  tank 
(MUT)  level  and  pressure  in  a  new 
figure  3.3.1;  (2)  add  surveillance 
requirements  for  the  MUT  pressure 
instrument  channel;  (3)  change  the 
frequency  of  calibration  for  the  MUT 
level  instrument  from  F  (every  24 
months)  to  R  (refueling  interval);  (4) 
change  the  frequency  of  calibration  for 
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the  high  pressure  injection  (HPI)  and 
low  pressure  injection  (LPI)  flow 
instruments;  and  (5)  make  minor 
editorial  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  represent 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  included  in  this  LCA  (License 
Change  Application)  impede  new 
requirements  for  MU/HPI  system  operation 
and  testing  and  extension  of  calibration 
frequencies  for  the  MUT  level,  HPI  flow  and 
LPI  flow  instruments.  These  changes  could 
not  result  in  initiation  of  any  accident 
previously  evaluated.  Therefore,  the 
probability  of  an  accident  could  not  be 
affected  by  changes  to  the  MLI/HPl  system. 

As  described  in  the  list  of  benefits  for 
operation  with  the  MU/HPI  cross-connect 
valves  open,  listed  in  Section  lU.B  above 
(Section  in.B  of  the  October  29. 1999 
application!,  the  purpose  of  changing  the 
operation  of  the  MU/HPI  system  was  to 
preclude  the  possibility  of  HPI  pump 
damage.  The  addition  of  sun'eillance 
requirement.^  for  the  MUT  pressiuv 
instrument  and  the  addition  of  LCD  (limiting 
cond)tion.s  for  operation)  limits  on  MUT  level 
and  pressure  along  with  an  appropriate 
action  statement  and  AOT  [allowed  outage 
time]  will  ensure  that  gas  cntrainment  of  the 
MUT  does  not  occur.  The  proposed  change 
in  instrument  calibration  h^uencies  will 
continue  to  maintain  the  required  accuracy  of 
the  MUT  level.  HPI  flow,  and  LPI  Row 
instruments. 

Minor  editorial  changes  are  included  in 
this  request  to  improve  clarity  and 
readability  of  the  T.S-  and  could  not 
adversely  affecA  plant  operation. 

Therefore,  the  proposed  changes  will  not 
adversely  impact  the  reliability  of  the  MU/ 
HPI  system  and  could  not  represent  a 
significant  increase  in  the  probability  or 
coTisequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibilit>-  ofa  new  or  different  kind  of 
acxidenl  h'om  any  accident  previously 
evaluated. 

This  LCA  does  not  involve  the  addition  of 
any  new  hardware.  Along  with  minor 
editorial  changes,  the  requested  changes 
involve  MU/HPI  system  operation  and 
testing,  which  could  only  affect  RCS  [reactor 
coolant  system]  coolant  inventory  changes 
during  operation  and  the  ability  to  provide 
protection  in  the  event  ofa  Loss  of  Coolant 
Accident  (LOCA).  The  full  spectrum  of 
LCX^As  has  been  evaluated  in  the  FSAR 
{Final  Safety  Analysis  Report].  Therefore,  no 
new  accident  scenarios  have  been  created. 

The  additional  controls  on  MUT  level  and 
pressure  provided  by  this  LCA  will  ensure 
that  a  malfunction  ofa  different  type,  gas 
entrainment  of  the  MU/HPI  pumps,  will  not 
occur.  These  limits  on  MUT  level  and 


pressure  ensure  that  the  initial  conditions 
assumed  for  ECCS  [emergency  core  cooling 
system]  operation  are  maintained.  The  T.S. 
limits  maintain  the  accident  analysis  initial 
conditions  such  that  no  operator  action  Is 
required  to  meet  NPSH  [net  positive  suction 
head]  or  to  avoid  gas  entrainment  during 
ECCS  operation  with  the  postulated  single 
failure  as  required  by  the  TMI-1  licensing 
basts  (Reference  14)  [of  the  October  29. 1999, 
application). 

Extension  of  the  calibration  frequencies  for 
the  HPI  level,  HPI  flow,  and  LPI  flow  will 
continue  to  maintain  the  accuracy  of  these 
instruments  and  could  not  create  the 
potential  for  any  new  accident  that  has  not 
been  evaluated. 

Minor  editorial  changes  are  included  in 
this  request  to  improve  the  clarity  and 
readability  of  the  T.S.  and  could  not 
adversely  a^ct  plant  operation. 

Therefore,  these  changes  do  not  create  the 
potential  for  any  accident  different  from 
those  that  have  been  evaluated. 

3.  These  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety 

This  LCA  includes  changes  lo  the  MU/HPI 
system  operation  and  testing  and  an 
extension  of  the  calibration  frequency  for 
cerlain  tnstrumentfs].  The  requested  changes 
will  serve  lo  maintain  the  proper  system 
initial  conditions  to  ensure  the  ability  of  the 
MU/HPI  system  to  provide  protection  in  the 
event  ofa  Loss  of  Coolant  Accident  (LCX^A) 
and  maintain  the  required  instrument 
accuf^cy  for  the  inslnmients  where  changes 
lo  a  refueling  interval  frequency  are  being 
requested.  NRC  guidance  for  addressing  the 
effect  on  increased  surveillance  intervals  on 
instrument  drift  and  safety  analysis 
assumptions  presented  in  GL  [generic  letter] 
91-04  has  been  addressed  in  enclosure  lA 
above  (of  the  October  29.  1999.  application). 

Minor  editorial  changes  are  included  in 
this  request  to  improve  the  clarity  and 
readability  of  the  T.S.  and  could  not 
adversely  affect  plant  operation. 

These  changes,  which  are  consistent  with 
the  TMI-l  licensing  and  design  basis 
requirements,  do  not  result  in  a  degradation 
of  safety  related  equipment,  and  iKerefore.  do 
not  involve  a  reduction  in  a  margin  of  safely. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  ao 
significant  hazards  consideration. 

Attomey/orijcensee:  Ernest  L.  Blake. 
Jr.,  Esquire,  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Section  Chief:  Sheri  R.  Peterson. 


Southern  Nuclear  Operating  Company. 
Inc  .  Georgia  Power  Company, 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia. 
City  of  Dalton,  Georgia.  Docket  Nos.  50- 
321  and  50-366.  Edwin  I.  Hatch  Nuclear 
Plant.  Units  1  and  2.  Appling  County. 
Georgia 

Date  of  amendment  request: 
November  17.  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specification  (TS) 
values  for  methyl  iodide  penetration  for 
the  main  control  room  environmental 
control  system  and  the  standby  gas 
treatment  system.  Also,  editorial 
revisions  are  being  made  to  portions  of 
TS  Section  5.0  to  reference  the  correct 
sections  of  Regulatory  Guide  1.S2. 

Basis  for  proposed  no  signific-ant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards         . 
consideration,  which  is  presented 
below: 

1-  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or  the 
consequences  ofa  previously  evaluated 
accident. 

This  proposed  revision  makes  changes  lo 
Technical  Specification  (TS)  Section  5. 5.". 
"Ventilation  Filler  Testing  Program  "  (VFTP) 
The  references  to  sections  in  the  Regulator)' 
Guide  1.52.  Revision  2  for  VFTP  are  being 
corrected  Additionally,  the  proposed 
re\ision  also  changes  the  allowable  methyl 
iodide  penetration  percent  for  the  carbon  in 
the  Standby  Gas  Treatment  (SGT)  and  the 
Main  Control  Room  Environmental  Control 
(MCREC)  systems  when  tested  in  accordanf.e 
with  ASTM  DS3e03~1989.  This  is  based  on 
the  values  that  would  be  derived  using  a 
factor  of  safety  of  2  between  the  credited  and 
tested  carbon  efficiencies.  This  safety  factor 
is  contained  in  the  Generic  Letter  99K)2.  The 
Generic  Letter  allows  the  reduction  of  the 
factor  of  safet>'  between  the  credited  and 
tested  carbon  efficiencies  from  5  (for  systems 
with  healers)  and  7  (for  systems  without 
beaters)  to  2  (for  systems  with  or  without 
heaters)  when  tested  per  ASTM  D-3803- 
1989.  Since  the  factor  of  safety  df  2  is 
maintained,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or  the 
consequences  of  a  previously  evaluated 
event.  The  changes  in  the  section  references 
to  Regulator)-  Guide  1.S2  Revision  2  for  the 
Ventilation  Filler  Testing  Program  (VFTP)  are 
considered  lo  be  editorial  corrections. 

2.  The  change  does  not  involve  a 
significant  increase  in  the  probability  of  or 
the  consequences  of  an  event  not  previously 
analyzed. 

This  proposed  revision  makes  changes  lo 
TS  Section  5.5.7,  "Ventilation  Filter  Testing 
Program"  (VFTP).  The  section  references  to 
Regulatory  Guide  1.32  Revision  2  for  the 
Ventilation  Filter  Testing  Program  (VFTP)  atv 
being  corrected.  The  change  in  the  allowable 
methyl  iodide  penetration  percent  is  bast.*d 
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on  the  values  thai  would  be  derivod  using  the 
safety  factor  of  2  contained  in  Generic  Letter 
99-02.  The  Generic  Letter  will  reduce  the 
factor  of  safety  between  the  credited  and 
tested  carbon  efficiencies  from  5  (for  systems 
with  heaters)  and  7  (for  systems  without 
heaters)  to  2  if  tested  perASTM  D-3803- 
1989.  Since  the  credited  carbon  efficiencies 
in  the  dose  calculations  are  not  being 
compromised,  this  change  will  not  involve  a 
significant  increase  in  the  probability  of,  or 
the  consequences  of  an  event  not  previouslv 
analyzed. 

The  changes  in  the  section  references  to 
Reg.  Guide  1.32  are  editorial  and  thus  do  not 
significantly  increase  the  probability  of,  or 
the  consequences  of  a  previously  unanalyzed 
event- 

3.  The  change  does  not  significantly  reduce 
the  margin  of  safety. 

The  change  in  the  allowable  methyl  iodide 
penetration  percent  implements  the  Generic 
Letter's  carbon  efficiency  safety  factor  of  2 
between  the  credited  and  the  tested  carbon 
efficiencies.  Per  the  generic  letter,  it  is 
acceptable  to  use  this  new  safety  factor  since 
the  new  standard  is  more  accurate  and 
demanding  than  previous  ones.  Therefore. 
the  proposed  revision  will  not  significantly 
reduce  the  margin  of  safety.  The  changes  in 
the  section  references  for  Regulatory  Guide 
1.52  Revision  2  are  considered  to  be  editorial 
corrections. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

^tfomey/or/jcensee;  Ernest  L.  Blake. 
Jr..  Esquire,  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 

iVflC  Section  Chief:  Richard  U  Emch. 
Jr. 

Tennessee  Valley  Authority.  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County.  Tennessee 

Date  of  amendment  request: 
November  15.  1999  (TS  99-016). 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TS)  for  Watts  Bar  Unit  1  to;  (1)  revise 
the  Watts  Bar  TS  and  associated  TS 
Bases  forTS  3.6.11.5  to  change  the 
methodology  and  frequency  for 
sampling  the  ice  condenser  Ice  bed 
(stored  ice)  and  (2)  add  a  new  TS 
3.6.11.7  and  associated  TS  Bases  to 
address  sampling  requirements  for  all 
ice  additions  to  the  ice  bed. 

Basis  for  proposed  no  signJficimt 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


A.  The  Proposed  Change  Does  Not  Involve 
a  Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  only  analyzed  accidents  of  possible 
consideration  in  regards  to  changes 
potentially  affecting  the  ice  condenser  are  a 
loss  of  coolant  accident  (LCX^A)  and  a  main 
steam  line  break  (MSLB)  inside  conlainment. 
However,  the  ice  condenser  is  not  postulated 
as  being  the  initiator  of  any  LOCA  or  MSLB. 
This  is  because  it  is  designed  to  remain 
functional  following  a  design  basis 
earthquake,  and  the  ice  condenser  does  not 
interconnect  or  interact  with  any  systems 
that  Interconnect  or  interact  with  the  reactor 
coolant  or  main  steam  systems.  Since  the 
proposed  changes  to  the  TS  and  TS  Bases  are 
solely  to  revise  and  provide  clarification  of 
the  ice  sampling  and  chemical  analysis 
requirements,  and  are  not  the  result  of  or 
require  any  physical  change  to  the  ice 
condenser,  then  there  can  be  no  change  in 
the  probability  of  an  accident  previously 
evaluated  in  the  Safetv  Analysis  Report 
(SAR). 

In  order  for  the  consequences  of  any 
previously  evaluated  event  to  be  changed, 
there  would  have  to  be  a  change  in  the  ice 
condenser's  physical  operation  during  a 
LOCA  or  MSLB.  or  in  the  chemical 
composition  of  the  stored  ice.  The  proposed 
changes  do  not  alter  either  from  existing 
requirements,  except  to  add  an  upper  limit 
on  boron  concentration,  which  is  the 
bounding  value  for  the  Hot  Leg  Switchover 
timing  calculation.  Though  the  frequency  of 
the  existing  surveillance  requirement  for 
sampling  the  stored  ice  is  changed  from  once 
every  18  months  to  once  every  54  months, 
the  sampling  requirements  are  strengthened 
overall  with  (1)  the  requirement  to  obtain  one 
randomly  selected  sample  from  each  ice 
condenser  bay  (24  total  samples)  rather  than 
nine  "representative"  samples,  and  (2)  the 
addition  of  a  new  surveillance  requirement  to 
verify  each  addition  of  ice  meets  the  existing 
requirements  for  boron  concentration  and  pH 
value.  The  only  other  change  is  to  clarify  that 
each  sample  of  stored  ice  is  individually 
analyzed  for  boron  concentration  and  pH.  but 
that  the  acceptance  criteria  for  each 
parameter  is  based  on  the  average  values 
obtained  for  the  24  samples.  This  is 
consistent  with  the  bases  for  the  boron 
concentration  of  the  ice.  which  is  to  ensure 
the  accident  analysis  assumptions  for 
containment  sump  pH  and  boron 
concentration  are  not  altered  following 
complete  melting  of  the  ice  condenser. 
Historirally.  chemical  analysis  of  the  stored 
ice  has  had  a  very  limited  numt>er  of 
instances  where  an  individual  sample  did 
not  meet  the  boron  or  pH  requirements,  with 
all  subsequent  evaluations  (follow  up 
sampling]  showing  the  ice  condenser  as  a 
whole  was  well  within  these  requirements. 
Requiring  chemical  analysis  of  each  .sample 
is  provided  to  preclude  (he  practice  of 
melting  all  samples  together  before 
pertbrming  the  analysis,  and  to  ensure  the 
licensee  is  alerted  to  any  legalized  anomalies 
for  investigation  and  resolution  without  the 
burden  of  entering  a  24  hour  ACTION 
Condition,  provided  the  averaged  reKults  are 
acceptable.  Thus,  based  on  the  above,  the 


proposed  changes  do  not  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  Proposed  Change  Does  Not  Create 
The  Possibility  Of  A  New  Or  Different  Kind 
Of  Accident  From  Any  Accident  Previously 
Evaluated. 

Because  the  TS  and  TS  Bases  changes  do 
not  involve  any  physical  changes  to  Iho  ice 
condenser,  any  physical  or  chemical  changes 
to  the  ice  contained  therein,  or  make  any 
cJianges  in  the  operational  or  maintenance 
aspects  of  the  ice  condenser  as  required  by 
Iho  Tech  Specs,  there  can  be  no  new 
accidents  created  from  those  already 
identified  and  evaluated. 

C.  The  Proposed  Change  Does  Not  Involve 
A  Significant  Reduction  In  A  Margin  Of 
Safety. 

The  ice  condenser  Technical  Specifications 
ensure  that  during  a  LOCA  or  SLB  the  ice 
condenser  will  initially  pass  sufficient  air 
and  steam  mass  to  preclude  over  pressurizing 
lower  conlainment.  that  it  will  absorb 
sufficient  heat  energy  initially  and  over  a 
prescribed  time  period  to  assist  in  precluding 
containment  vessel  failure,  and  that  it  will 
not  alter  the  bulk  conlairunent  sump  pH  and 
boron  concentration  assumed  in  the  accident 
analysis.  Since  the  proposed  changes  do  not 
physically  alter  the  ice  condenser,  but  rather 
only  ser\'e  to  strengthen  and  clarify  ice 
sampling  and  analysts  requirements,  the  only 
area  of  potential  concern  is  the  e^ct  these 
changes  could  have  on  bulk  conlainment 
sump  pH  and  boron  concentration  following 
ice  melt.  However,  this  is  not  affected 
t>ecause  there  is  no  change  in  the  existing 
requirements  for  pH  and  boron 
concentration,  except  to  add  an  upper  limit 
on  boron  concentration.  This  upper  limit  is 
the  bounding  value  for  the  Hot  Log 
Switchover  timing  calculation.  Averaging  the 
pH  and  boron  values  obtained  from  analysis 
of  the  individual  samples  taken  is  not  a  new 
practice,  just  one  that  was  not  consistently 
used  by  all  ice  condenser  plants.  Using  the 
averaged  values  provides  an  equivalent  bulk 
value  for  the  ice  condenser,  which  is 
consistent  with  the  accident  analysis  for  the 
bulk  pH  and  boron  concentration  of  the 
containment  sump  following  ice  melt. 
Changing  the  performance  fi^uency  for 
sampling  the  stored  ice  does  not  reduce  any 
margin  of  safety  because  (1)  the  newly 
proposed  surveillance  (SR  ;).6.15.7)  ensures 
ice  additions  meet  the  existing  boron 
concentration  and  pH  requirements.  (2)  there 
are  no  normal  operating  mechanisms, 
including  sublimation,  that  reduce  the  ice 
condenser  bulk  pH  and  boron  concentration, 
and  (3)  the  number  of  required  samples  has 
been  increased  from  nine  lo  24  (one 
randomly  .selected  ice  baskel  per  bay),  which 
is  approximHiely  the  .same  number  of 
samples  that  would  have  been  taken  in  the 
same  time  period  under  the  existing 
requirements.  Thus,  it  rjin  be  concluded  that 
the  proposed  TS  and  TS  Bases  changes  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  lOH, 
Knoxville.  Tennessee  37902. 

NRC  Section  Chief:  Richard  Correia. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1. 
Rhea  County,  Tennessee 

Date  of  amendment  request: 
November  20.  1996  and  July  19, 1999 
(TS99-014). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Watts  Bar  Nuclear  plant  Unit  1 
Technical  Specifications  (TS)  and 
associated  TS  Bases  to  alter  the 
acceptance  criteria  in  Surveillance 
Requirement  (SR)  3.6.11.4  and  to  revise 
the  Bases  for  TS  3.6.12.  The  changes 
would  replace  the  current  visual 
inspection  requirement  that  uses  a  0.38 
inch  ice/frost  buildup  criterion  with  a 
visual  surveillance  program  that 
provides  an  increased  confidence  level 
that  fiow  blockage  in  ice  condenser 
baskets  does  not  exceed  the  15  percent 
assimied  in  the  accident  analyses.  The 
proposed  amendment  dated  fuly  19. 
1999  is  considered  to  supercede  and 
replace  entirely  a  proposed  amendment 
dated  November  20. 1998  on  this  same 
subject. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Neither  the  TS  amendment  nor  the  TS 
Bases  changes  can  increase  the  probability  of 
occurrence  of  any  analyzed  accident  because 
they  are  not  the  result  or  cause  of  any 
physical  modification  to  ice  condenser 
structures,  and  for  the  current  design  of  the 
ice  condenser,  there  is  no  correlation 
between  any  credible  failure  of  it  and  the 
initiation  of  any  previously  analyzed  event. 

Regarding  the  consequences  of  analyzed 
accidents,  the  ice  condenser  is  an  engineered 
safety  feature  designed,  in  part,  lo  limit  the 
containment  subcompartment  and  steel 
containment  vessel  pressures  immediately 
following  the  initiation  of  a  LOCA  (loss-of- 
coolant  accidenll  or  HELB  [high  energy  line 
break).  Conservative  subcompartment 
pressure  analysis  shows  this  criteria  will  be 
met  if  the  reduction  in  the  flow  area  per  hay 
provided  for  ice  condenser  air/steam  flow 
^channels  is  less  than  or  equal  to  15  percent, 
or  if  the  total  flow  area  blocked  within  each 


lumped  analysis  section  is  less  than  or  equal 
to  the  15  percent  assumed  in  the  safely 
analysis.  The  present  0.3B  inch  frost/ice 
buildup  surveillance  criteria  only  addresses 
the  acceptability  of  any  given  flow  channel, 
and  has  no  direct  correlation  between  fiow 
channels  exceeding  this  criteria  and  percent 
of  total  flow  channel  blof:kage.  In  fact,  it  was 
never  the  intent  of  the  current  SR  lo  make 
such  a  correlation.  If  problems  were 
encountered  in  meeting  the  0.38  inch  criteria, 
it  was  expected  that  additional  inspection 
and  analysis,  such  as  provided  in  the 
pmposed  amendment,  would  be  performed 
to  make  such  a  determination- 
Verifying  an  ice  bed  i»  loft  with  less  than 
or  equaJ  to  15  percent  flow  channel  blockage 
at  the  conclusion  of  a  refueling  outage 
assures  the  ice  bed  will  remain  in  an 
acceptable  condition  for  the  duration  of  the 
operating  cycle.  During  the  operating  cycle, 
a  certain  amount  of  ice  sublimates  and 
reforms  as  frost  on  the  colder  surfaces  in  ifae 
Ice  Condenser.  However,  h'ost  does  not 
degrade  flow  channel  area.  The  surveillance 
will  effectively  demonstrate  operability  for 
an  allowed  18  month  surveillance  period. 
Therefore,  limiting  ice  bed  flow  channel 
blockage  lo  less  than  or  equal  to  15  percent 
ensures  operation  is  consistent  with  (he 
assumptions  of  the  design  basi.s  accident 
(DBA)  analyses.  Thus,  the  proposed 
amendment  for  flow  blcxikage  determination 
pro\ndes  the  necessary  assurance  thai  flow 
channel  requirements  are  met  without 
additional  evaluations,  and  thus  will  not 
increase  the  consequences  of  a  LOCA  or 
HELB. 

In  regard  lo  the  TS  3.6.12  Bases  change. 
clariWing  that  Condition  B  does  not  apply 
when  personnel  are  standing  on  or  opening 
doors  for  a  shori  duration  to  perform 
surveillances  or  minor  maintenance 
activities,  such  as  ice  removal,  does  not 
increase  analyzed  accident  consequences. 
These  are  not  new  or  additional  actions  to 
those  performed  previously,  the  probability 
of  an  accident  versus  the  time  lo  perform 
these  actions  is  small,  the  number  of 
personnel  involved  is  small,  and  their 
duration  is  generally  much  Ifiss  than  the  four 
hour  frequonc:y  of  Required  Action  B.l 
(monitor  maximum  ice  condenser 
lemperature).  Therefore,  these  activities  de 
not  adversely  affect  ice  bed  sublimation. 
melting,  or  ice  condenser  flow  paths. 
However,  if  during  these  activities  any  door 
is  determined  to  be  restrained,  not  fully 
closed  from  a  previous  activity,  or  otherwise 
not  operable,  then  separate  entry  into 
Condition  B  is  required  for  each  door  so 
identified. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  now  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

For  such  a  possibility  lo  exist,  there  would 
have  to  be  either  a  physical  change  to  the  ice 
condenser,  or  some  change  in  how  it  ts 
operated  or  physically  maintained.  None  of 
the  above  is  tnie  for  Ihe  proposed  TS 
amendment  and  TS  Bases  change. 

There  is  no  change  to  the  existing  design 
requirements  or  inputs/results  of  any 
accident  analysis  calculations. 


C  The  proposed  amendment  does  not 
involve  a  sJgniRcant  reduction  in  a  margin  of 
safely. 

Design  Basis  Accident  analyses  have 
shown  that  with  85  percent  of  the  total  flow 
Hrea  available  (uniformly  distributed),  the  ict; 
condenser  will  perform  its  intended  function 
Thus,  the  safety  limit  for  ice  condenser 
operability  is  a  maximum  15  percent 
blockage  of  flow  channels.  SR  3.6. 1 1 .4 
currently  uses  a  specific  value  uf  0.38  inch 
buildup  to  determine  if  unacceptable  &t)5t/ 
ice  blockage  exists  in  the  ice  condenser. 
However,  this  specific  value  does  not  have  a 
direct  correlation  lo  the  safety  limit  for 
blockage  of  ice  condenser  flow  area  The 
proposed  TS  amendment  requires  more 
extensive  visual  inspection  (33  percent  uf  the 
flow  area/bay)  than  is  currently  described  (2 
flow  channels/bay)  in  the  TS  Bases  for  SR 
3.6.11.4.  thus  providing  greater  reliability 
and  a  direct  relationship  to  (he  analyiical 
safety  limits.  ChafTging  the  TS  to  implement 
a  surveillance  program  that  is  more  reliable 
and  uses  acceptance  criteria  of  less  than  or 
equal  to  15  percent  flow  blockage,  as  allowed 
by  the  TMD  [transient  mass  distribution) 
analysis,  will  not  reduce  the  margin  of  safety 
of  any  TS. 

Additionally,  verifying  an  ice  bed  is  left 
with  less  than  or  equal  to  15  percent  flow 
charmel  blockage  at  the  CYincluston  of  a 
refueling  outage  assures  the  ice  bud  will 
remain  in  on  acceptable  condition  for  the 
duration  of  the  operating  cycle.  fXtring  the 
operating  cycle,  a  certain  amount  of  ice 
sublimates  and  reforms  as  frost  on  the  colder 
suri'aces  in  the  Ice  Condenser.  However,  frost 
has  been  determined  to  not  dtfgrade  flow 
channel  flow  area.  Thus,  design  limits  for  the 
continued  safe  function  of  containment 
subcompartment  walls  and  the  steel 
containment  vessel  are  not  exceeded  due  to 
this  change. 

The  change  made  toTS  3,6.12  Bases  does 
not  affect  the  margin  of  safet>'  as  defined  in 
any  TS  as  it  does  not  involve  design 
specifications  or  acceptance  criteria.  This 
change  only  adds  a  clarifying  note  that  entry 
into  Condition  B  is  not  required  solely 
because  of  actions  (standing  on  and  opening 
intermediate/upper  deck  doors)  necessary  for 
the  performance  of  required  ice  condenser 
surveillances,  maintenance,  or  routine 
activities.  This  does  not  preclude  entry  into 
Condition  B  during  performance  of  these 
activities  should  an  intermediate  deck  door 
or  upper  deck  door  otherwise  be  determined 
inoperable. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Vall^  Authority. 
400  West  Summit  Hill  Drive.  ET  lOH. 
Knoxville.  Tennessee  37902. 

NBC  Section  Chief  Richard  P. 
Correia. 
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Previously  Published  Notices  of 
Consideration  of  Issuance  of 
.\niendinents  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Cxinsideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  iqf^ividual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  amendment  request: 
.November  8.  1999. 

Description  of  amendment  request: 
The  amendment  changed  action 
statements,  definitions,  and  footnotes 
periaining  to  the  Technical 
Specifications  for  primary  containment 
leakage  and  primary  containment  purge 
system  to  allow  an  alternative  approach 
to  the  existing  requirement. 

Date  of  publication  of  individual 
notice  in  Federal  Register.  November 
16,  1999  (64  FR  62228). 

Expiration  date  of  individual  notice: 
December  16. 1999. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  vritb  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  {the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 


Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22Cb),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC,  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://wwwjuc.gov  (the  Electronic 
Reading  Room). 

CBS  Corporation,  Docket  No.  50-22, 
Westinghouse  Test  Reactor,  Waltz  Mill, 
Pennsylvania 

Date  of  application  for  amendment: 
September  7, 1999,  as  supplemented  on 
October  1,  1999. 

Brief  description  of  amendment:  This 
amendment  reassigns  the 
responsibilities  of  the  Site  Manager, 
who  works  for  the  Westinghouse 
Electric  Company  (a  contractor  to  CBS), 
to  the  TR-2  Decommissioning  Project 
Director,  who  works  for  CBS. 

Date  of  issuance:  November  23, 1999. 

Effective  Date:  November  23, 1999. 

Amendment  No:  10. 

Facility  License  No.  TR-2:  This 
amendment  changes  the 
decommissioning  plan. 

Date  of  initial  notice  in  Federal 
Register:  October  20. 1999  (64  FR 
56529). 

The  Commission  has  issued  a  Safety 
Evaluation  for  this  amendment  dated 
November  23, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Commonwealth  Edison  Company, 
Docket  No.  50-254,  Quad  Cities  Nuclear 
Power  Station,  Unit  1,  Rock  Island 
County,  Illinois 

Date  of  application  for  amendment: 
March  30, 1999. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  by  changing  Surveillance 
Requirement  4. 6. £.2  to  allow  a  one-time 
extension  of  the  18-month  requirement 
to  pressure  set  test  or  replace  one  half 


of  the  Main  Steam  Safety  Valves  to  an 
interval  of  24  months. 

Date  of  issuance:  November  30, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  No.:  191. 

Facility  Operating  License  No.  DPR- 
29:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  May  5, 1999  (64  FR  24194). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  30, 
1999.' 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
April  6,  1999. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TS)  to  expand  the 
allowable  values  for  Interlocks  P-6 
(Intermediate  Range  Neutron  Flux)  and 
P-10  (Power  Range  Neutron  Flux)  in  TS 
3.3.1,  Table  3.3.1-1,  Function  16, 
Reactor  Trip  System  Interlocks,  as 
recommended  by  Westinghouse. 

Date  of  issuance:  November  30, 1999. 

Effective  date:  As  of  the  dale  of 
issuance  and  shall  be  implemented 
vvithin  30  days  &om  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-189;  Unit 
2-170. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-l  7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.'  May  19,  1999  (64  FR  27319). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  November  30, 
1999." 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  application  for  amendment: 
May  5, 1999. 

Brief  description  of  amendment:  this 
amendment  conforms  the  license  to 
reflect  the  transfer  of  Operating  License 
NPF-58  for  the  Perrv  Nuclear  Power 
Plant,  Unit  1,  to  the  extent  held  by 
Duquesne  Light  Company,  to  the 
Cleveland  Electric  Illuminating 
Company  as  previously  approved  by  an 
Order  dated  September  30.  1999. 

Date  of  issuance:  December  3, 1999. 

Effective  date:  December  3, 1999. 


Federal  Register/Vol.  64,  No.  240 / Wednesday ,  December  15,  1999/Notices 


700SS 


Amendment  No.:  108. 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
operating  license. 

Date  of  initial  notice  in  Federal 
Register.'  |une  14,  1999  (64  FR  31879), 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  ill  a 
Safetv  Evaluation  dated  September  30, 
1999' 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant,  Urdts  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
July  27, 1999,  as  supplemented  October 
4.  1999. 

Brief  description  of  amendments: 
Revises  the  Technical  Specifications 
(TS)  to  extend  the  allowed  outage  time, 
on  a  one-time  basis,  for  an  inoperable 
emergency  diesel  generator  from  72 
hours  to  7  days,  to  replace  the  Unit  3 
diesel  engine  radiators  prior  to  April 
2000.  The  revision  applies  to  Turkey 
Point  Unit  3  only,  however.  Unit  4  is 
included  administratively  because  the 
TS  are  combined  for  both  Units. 

Date  of  issuance:  November  19, 1999. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  prior  to  April  2000. 

Amendment  Nos.:  202  and  196. 

Facility  Operating  License  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
theTS. 

Date  of  initial  notice  in  Federal 
Register.'  August  25, 1999  (64  FR 
46441).  The  supplemental  letter  of 
October  4, 1999,  provided  clarification 
information  that  did  not  change  the 
original  no  significant  hazards 
consideration  determination. 

The  Conmiission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  19. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
October  8, 1998. 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Technical  Specifications  for  both 
units  to  place  tighter  restrictions  on  the 
allowed  outage  time  for  the  refueling 
water  storage  tank  water  level 
instrumentation. 

Date  of  issuance:  November  30, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 


Amendment  Nos.:  232  and  215. 

■Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.'  August  31, 1999  (64  FR 
47532).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  30,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Companv, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2. 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
September  10,  1999. 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  (TS)  3/4.4.7  so  that  the 
surveillance  requirement  does  not  need 
to  be  performed  when  the  reactor  is 
defueled  with  no  forced  circulation.  The 
revision  to  TS  3/4.4.7  also  includes 
changes  to  Tables  3.4-1  and  4.4-3.  TS 
Table  4.4—3  is  revised  to  change  the 
reactor  coolant  system  (RCS)  chemistry 
sampling  frequency  from  three  times  pei# 
7  days  with  a  maximum  interval  of  72 
hours  to  a  frequency  of  at  least  once^r 
72  hours.  An  editorial  change  to  Unit  1 
Tables  3.4-1  and  4.4-3  relocates  the 
asterisk  for  the  footnote  to  a  position 
adjacent  to  the  parameter  "disiiolved 
oxygen, "  from  its  current  position  next 
to  the  allowable  chemistry  limit  in 
Table  3.4-1  and  the  analysis  frequency 
in  Table  4.4—3.  An  editorial  change  also 
corrects  the  footnote  for  Table  3.4—1  for 
Unit  1  and  Unit  2  by  making  the  word 
"limit"  plural,  as  it  applies  to  both  the 
steady-state  and  transient  limits. 
Surveillance  Requirement  4.11.2.2  is 
revised  to  delete  the  phrase  "by  analysis 
of  the  Reactor  Cxiolant  System  noble 
gases." 

Date  of  issuance:  November  19, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  231  and  214. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register!  October  6,  1999  (64  FR  54376). 

'The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  19. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

PECO  Energy  Company,  Docket  No.  50- 
352,  Limerick  Generating  Station,  Unit 
1,  Montgomery  County,  Pennsylvania 

Date  of  application  for  amendment: 
)une  7. 1999. 


Brief  description  of  amendment:  The 
amendment  revised  the  technical 
specifications  (TSs)  to  reflect  the 
permanent  deactivation  in  the  closed 
position  of  the  "wet "  instrument 
reference  leg  isolation  valve  HV-€1- 
102.  Specifically,  TS  Table  3.6.3.1, 
"Primary  Containment  Isolation  Valve," 
and  its  associated  notations  were 
revised  to  reflect  this  current  plant 
configuration. 

Date  of  issuance:  November  18,  1999. 

Effective  date:  As  of  its  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  138. 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  October  6.  1999  (64  FR  54380). 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  November  18. 
1999! 

No  significant  hazards  consideration 
comments  received:  No. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  fames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
January  15, 1999,  as  supplemented 
January  18  and  October  22, 1999. 

Brief  description  of  amendment:  The 
amendment  provides  a  revision  to  the 
Technical  Specifications  for  the 
FitzPatrick  Nuclear  Power  Plant  by 
modifying  the  description  of  what 
constitutes  an  acceptable  Local  Power 
Range  Monitor  calibration. 

Dote  ofissuancv:  November  22. 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  257. 

Facility  Operating  License  No.  DPR- 
J9:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register;  April  10, 1999  (64  FR  11965). 

The  January  18, 1999,  and  October  22, 
1999,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  November  22, 
1999! 

No  significant  hazards  consideration 
comments  received:  No. 

Power  Authority  of  the  StateofNew 
York.  Docket  No.  50-333.  lames  A, 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
June  22. 1999. 
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Brief  description  of  amendment:  This 
amendment  changes  the  TechnicaJ 
Specifications  hy  extending  the 
pressure-temperature  (P-T)  limit  curve!) 
to  24  effective  full-power  years  (EFPY) 
and  32  EFPY.  The  current' P-T  limit 
curves  are  valid  through  16  EFPY. 

Date  of  issuance:  November  29, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  258. 

Facility  Operating  License  No.  DPH- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  11.  1999  (64  FR 
43775). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  29, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-384, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  June  30 
1997,  as  supplemented  by  letters  of 
February  22.  March  19,  June  30,  and 
October  4, 1999. 

Brief  Description  of  amendments:  ThB 
amendments  change  the  Technical 
Specifications  (TS)  to  clarify 
surveillance  requirements  for  the 
control  room  emergency  filtration 
system,  penetration  room  filtration 
system,  and  related  storage  pool 
ventilation  system.  The  changes  also 
revised  the  required  number  of  radiation 
monitoring  instrumentation  channels, 
and  deleted  the  containment  purge 
exhaust  filter  TS. 

Date  of  issuance:  November  23, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  1 20  days  from  the  date  of 
issuance. 

Amendment  Nos.:  145  and  136. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Regiiter.  September  1, 1999  (64  FR 
47870). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  23, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
September  21, 1999. 


Brief  description  of  amendment:  The 
amendment  increases  the  required 
volume  of  stored  fuel  in  the  diesel  fuel 
oil  storage  tank  as  a  result  of  a 
conservative  recalculation  of  diesel 
generator  fuel  consumption. 

Dote  of  Issuance:  November  22, 1999. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  180. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  OcXobei  20, 1999  (64  FR 
56537).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  22. 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
September  21, 1999,  as  supplemented 
by  letter  dated  November  5,  1999. 

Brief  description  of  amendment:  The 
amendment  extended  the  effective  full 
implementation  date  by  six  months, 
from  December  31. 1999,  to  June  30, 
2000,  for  Amendment  No.  120  issued 
March  22, 1999.  that  approved  a 
modification  to  increase  the  storage 
capacity  of  spent  fuel  assemblies  at  the 
site.  The  extension  is  due  to  delays 
fabricating  and  installing  the  new  fuel 
storage  raclcs. 

Date  o/ issuance.- November  30, 1999. 

Effective  date:  November  30, 1999,  to 
be  implemented  by  June  30,  2000. 

Amendment  No.:  129. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  20, 1999  (64  FR 
56538).  The  supplemental  letter  of 
November  5.  1999,  provided  additional 
clarifying  information,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
original  proposed  no  significant  hazards 
consideration  determination  published 
in  the  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  30, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 


Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportimity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Aci  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  1. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
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opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  ofa  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  detennination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
FaciUty  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gebnan  Building,  3120  L 
Street,  NW..  Washington,  DC,  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

The  Commission  is  also  offering  an 
opportimity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
January  14, 1999.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  wxitton  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 


Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Sti^et,  NW.. 
Washington.  DC  and  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:// 
ivww.nrc.gov  (the  Electronic  Reading 
Room).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiecled  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1 )  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectis)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  woidd  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  the.se 
requirements  with  respect  to  at  least  one 
contention  will  not  be  perimtted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  lo  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  ha.'i 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretan,'  of  the  Conunission.  U.S 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention; 
Rulemakings  and  Adjudicatioiu  Staff  nr 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Stiwt.  NW. 
Washington.  DC,  by  the  above  date.  .\ 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001 .  and  lo  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(1) 
(iHv)  and  2.714(d). 

Duke  Energy  Corporation,  Docket  Nos. 
50-269.  50^270,  and  50-287.  Oconee 
Nuclear  Station,  Units  I,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
November  17, 1999. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  modify  the  definition 
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of  steam  generator  repair  limit  for  axial 
tube  imperfections  detected  between  the 
primary  side  surface  of  the  tube  sheet 
clad  and  the  end  of  the  tube. 

Date  of  Issuance:  December  3,  1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-308;  Unit 
2-308;  Unit  3-308. 

Facility  Operating  License  Nos.  DPR- 
38.  DPB^7.  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  The  NRC  published 
a  public  notice  of  the  proposed 
amendments,  issued  a  proposed  finding 
of  no  significant  hazards  consideration 
and  requested  that  any  comments  on  the 
proposed  no  significant  hazards 
consideration  be  provided  to  the  staff  by 
the  close  of  business  on  December  2. 
1999.  The  notice  was  published  in  the 
"Greenville  News,"  Greenville,  SC;  and 
the  "Anderson  Independent-Mail," 
Anderson.  SC,  on  November  24,  1999. 
No  comments  have  been  received. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  consultation  with  the 
State  of  South  Carolina,  and  final  no 
significant  hazards  consideration 
determination  are  contained  in  a  Safety 
Evaluation  dated  December  3. 1999. 

Attorney  for  licensee:  Richard  W. 
Blackburn.  Esquire.  Winston  and 
Strawn.  1400  L  Street,  NW,  Washington 
DC  20005. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jt. 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
November  10, 1999  (PCN-510). 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specification  Limiting  Condition  for 
Operation  3.4.9.b  to  delete  the  phrase 
stating  that  two  groups  of  pressurizer 
heaters  be  "capable  of  being  powered 
from  an  emergency  power  supply. 

Date  of  issuance:  November  22.  1999. 

Effective  date:  November  22.  1999. 

Amendment  Nos.:  Unit  2-161;  Unit 
3-152. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  The  NRC  published 
a  public  notice  of  the  proposed 
amendments,  issued  a  proposed  finding 


of  no  significant  hazards  consideration, 
and  requested  that  any  comments  on  the 
proposed  no  significant  hazards 
consideration  be  provided  to  the  staff  by 
close  of  business  November  19  .  1999. 
The  notice  was  published  in  the 
ORANGE  COUNTY  REGISTER  on 
November  15-16.  1999.  No  public 
comments  were  received. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  November  22, 1999. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company.  2244  Walnut  Grove 
Avenue,  Rosemead.  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

Dated  al  Rockville.  Maryland,  this  Blh  day 
ofDecemtier  1999. 

For  ttm  Nuclear  Regulatory  Commission. 
|ohn  A.  Zwolinsld. 
Director  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Heaclor 
Regulation- 
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NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  in  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draf^  guide,  temporarily 
identified  by  its  task  number,  DG-1082 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  titled  ".\ssessing  and 
Managing  Risk  Before  Maintenance 
Activities  at  Nuclear  Power  Plants." 
This  guide  is  being  developed  to 
propose  guidance  on  implementing 
certain  provisions  of  the  NRC's 
Maintenance  Rule  by  endorsing  a 
revised  Section  1 1  of  an  industry 
guideline.  NUMARC  93-01.  "Industry 
Guideline  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants,"  which  was  prepared  by 
the  Nuclear  Energy  Institute. 


This  draft  guide  has  not  received 
complete  staff  approval  and  dues  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch,  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  (^mments  will  be 
most  helpful  if  received  by  January  10, 
2000. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  e-mail  CAG^NRC.GOV. 
For  information  about  the  draft  guide 
and  the  related  documents,  contact  Mr. 
WE.  Scott  at  (301)  415-1020;  e-mail 
MJDl®NRC.GOV. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulator)' 
Commission,  Washington.  DC  20555, 
Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  fax 
to  (301)  415-2289,  or  by  e-mail  to 
<DlSTRIBUT10NeNRC.fX)V>. 
Telephone  requests  carmot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  al  Rockville,  Maryland,  this  26th  day 
of  Novemtxsf  1999. 

For  the  Nuclear  Regulatory  Commission. 
Charles  E.  Ader. 

Director.  Program  Management,  Policy, 
Dt-velopment  &  Anah'sis  Staff.  Office  of 
\ucleor  Begulatory  Research. 
IFR  Doc.  99-,124B8  Filed  12-14-99;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY;  Pension  Benefit  Guaranty 

Corporation. 

ACnON:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  [or  are  derivable  ftom  rates 
published  elsewhere],  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (bttp;//www.pbgc.govJ. 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  December  1999.  The 
interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  |anuar\'  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION: 
Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §4006.4(b)(]) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CPR  part  4006)  prescribe  use 
of  an  assiuned  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  'The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.1S. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  December  1999  is  5.23  percent  (i.e.. 
85  percent  of  the  6.15  percent  yield 
figure  for  November  1999). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 


variable-rate  premiums  for  premium 
payment  years  beginning  between 
January  1999  and  December  1999. 


For  premium  payment  years 
tieginnir>g  in; 

The  as- 
sumed mter- 
esl  rate  is: 

430 

February  1999  _ 

March  1999 

April  1999  

May  1999 

4.39 
4,56 
4.74 
4.72 

June  1999 

July  1999  ', 

August  1999  „..„ 

Seplemtier  1999 

October  1999 _. 

November  1999 _.._.„ 

December  1999  

494 
5.13 
5.08 
5.16 
5.16 
5.32 
5.23 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CTR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  January 
2000  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington.  DC,  on  this  13th  day 
of  Oeceml)erl999. 
Oavid  M.  Strauss, 

Executiiv  Director,  Pension  Benefit  Cuamnty 
Corporation. 

IFR  Doc.  99-32fi07  Filed  12-14-99:  8:45  ami 
BILUNG  CODE  TTOft-ol-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  tor  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Raihtiad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposalfs) 

(1)  Co//ectio/i  titie:  Gross  Earnings 
Report. 

(2)  Formts)  submitted:  BA-1 1 . 

(3)  OMB  Number:  3220-0132. 

(4)  Expiration  date  of  current  OMB 
clearance:  1/31/2000. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 


(6)  Respondents:  Business  or  other 
for-profit. 

(7)  Estimated  armual  number  of 
respondents:  536. 

(8)  Total  annual  responses:  556. 

(9)  Total  annual  reporting  hours:  345. 

(10)  Collection  description:  Section 
7(c)(2)  of  the  Railroad  Retirement  Act 
requires  a  financial  interchange  between 
the  QASDHI  trust  funds  and  the  railroad 
retirement  account.  The  collection 
obtains  gross  earnings  of  railway 
employees  on  a  1%  basis.  The 
information  is  used  in  determining  the 
amount  which  would  place  the  OASDHI 
trust  funds  in  the  position  they  would 
have  been  if  railroad  service  had  been 
covered  by  the  Social  Security  and  FIC 
acts. 

Additional  Information  or  Comments 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago.  Illinois.  60611-2092 
and  the  OMB  reviewer,  Lori  Schack 
(202-395-7316).  Office  of  Management 
and  Budget,  Room  10230.  New 
Executive  Office  Building,  Washington. 
DC.  20503. 
Chuck  Mierzwa. 
Clearance  Officer. 
IFR  Doc.  99-32254  Filed  tZ-14-99:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Raleasa  Na  34-42210;  File  No.  SR-MSRB- 
99-10) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Amending  Rule  A-4(d),  "Action 
Without  a  Meeting" 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  December 
1,  1999,  the  Municipal  Sectuities 
Rulemaking  Board  ( "MSRB"  or 
"Board  ")  filed  with  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n,  and 
III  below,  which  Items  have  been 
prepared  by  the  MSRB.  The 
Commission  is  pubUshed  this  notioe  to 


■ISU.SC.  78«(llKl|. 
M7CFK240.19l>-4. 
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solicit  conunents  on  the  proposed  rule 
change  from  interested  person. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  proposing  to  amend  its 
Rule  A-4(d)  entitled  "Action  Without  a 
Meeting."  to  allow  actions  on  proposed 
rules  and  rule  amendments  without  a 
Board  meeting.  Below  is  the  text  of  the 
proposed  rule  change. 

Rule  .^-4.  Meeting  of  the  Board. 

(aHc)  No  change. 

(d)  Action  Without  a  Meeting.  Action  by 
the  Boardt.  other  than  action  on  proposed 
rules  or  proposed  amendments  to  rules  of  the 
Board.]  may  be  taken  without  a  meeting  by 
written  consent  of  the  Board  setting  forth  the 
action  so  taken  or  by  telephone  poll  of  all 
members  of  the  Board,  provided  that,  in  the 
case  of  action  taken  by  telephone  poll,  the 
Board,  at  a  meeting,  or  the  chairman  of  the 
Board  authorizes  the  action  to  be  taken  by 
such  means.  The  Executive  DirBctor  shall 
transmit  to  each  Board  member,  as  soon  as 
practicable  after  a  telephone  poll  is  taken,  a 
written  statement  setting  forth  the  question 
or  questions  with  respect  to  which  the 
telephone  poll  was  taken  and  the  results  of 
he  telephone  poll.  Such  statement  shall  also 
oe  entered  in  the  minutes  of  the  next  Board 
meeting.  In  the  case  of  action  taken  without 
a  meeting  by  written  consent  or  telephone 
poll,  an  affirmative  vote  of  a  majority  of  the 
whole  Board  is  required, 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  MSRB  has 
prepared  summaries,  set  forth  in 
Sections.  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orgaimation  's 
Statement  of  the  Purpose  of,  and 
Statutory,  Basis  for.  the  Proposed  Rule 
Change 

Purpose 

Currently  Rule  A-4(d).  entitled 
"Action  Without  a  Meeting,"  provides 
that  action  by  the  Board,  other  than 
action  on  proposed  rules  or  rule 
amendments,  may  be  taken  without  a 
meeting.  Instead,  action  may  be  taken 
either  by  written  consent  of  the  Board 
or  by  telephone  poll  of  all  members  of 
the  Board,  provided  that  certain 


administrative  procedures  are 
followed. 3 

Rule  A-4(d)  was  adopted  to  allow  the 
Board  to  act  on  matters,  other  than 
proposed  rules  or  rule  amendments, 
requiring  immediate  attention  when  it 
was  not  possible  or  practicable  to 
convene  a  formal  Board  meeting.'*  In  the 
past.  Rule  A-4(d)  has  operated 
effectively  and  has  allowed  the  Board 
the  flexibility  necessary  to  respond 
efficiently  and  appropriately  to  industry 
and  Board  needs. ^ 

However,  the  Board  believes  that  its 
rulemaking  process  has  been  delayed  in 
certain  instances  because  Rule  A-4{d) 
prohibits  the  Board  from  taldng  action 
on  proposed  rules  and  rule  amendments 
without  a  formal  meeting.'*  This 
proposal  amends  Rule  A-4(d)  to  allow 
Board  action  on  proposed  rule  change 
will  allow  it  to  more  efficiently  deal 
with  rulemaking  matters  of  a  technical 
or  time-sensitive  nature. 

The  Board  represents  that  the 
proposal  will  not  affect  the  safeguards 
established  within  Rule  A-4(d),  since 
these  procedures  require  that  all  Board 
members  are  kept  informed  of  and 
participate  in,  any  action,  including 
rulemaking  matters,  taken  without  a 
formal  Board  meeting.'  The  Board 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  ISBCbKaKO" 
and  Section  15B(b)(2)(l) »  of  the  Act. 


^  The  administrative  prooiduies  cootained  in 
Rule  A-4(d)  are: 

*  *  *  in  the  case  of  action  taken  by  lelophone 
poll,  the  Board,  at  a  meeting,  or  the  chairmaD  nf  the 
Board  authorizes  the  action  of  tw  taken  by  such 
means.  The  Executive  Director  shall  traasmit  to 
each  Board  memtwr.  as  soon  as  practicable  after  a 
telephone  poll  is  taken,  a  %vrilten  statement  setting 
forth  the  question  or  questions  with  respect  to 
which  the  telephone  poll  was  taken  and  the  results 
of  the  telephone  poll.  Such  statement  shall  also  be 
entered  in  the  minutes  of  the  next  Board  meeting. 
In  the  ca.se  of  action  taken  without  a  mewling  tiy 
wrineo  consenl  or  tolephooe  poll,  an  affirmative 
vote  of  a  majority  of  the  whole  Board  is  required. 

*  5ee  Securities  Exchange  Act  Release  No.  34296 
duly  1.  19941.  59  PR  35539-01  IJuly  12.  1994). 

^  The  Board  tvpresentg  that  occasionally  it  has 
used  the  telephone  poll  method  in  place  of  a  formal 
meeting  for  nan>mle  matters. 

« In  its  tiling,  the  Board  notes  that  it  meets  only 
four  times  each  year. 

^  See  Note  3.  supnj- 

"  This  section  requires,  in  pertinent  part,  that  the 
Board's  ndes  shall: 

■  *  *  t>e  designed  to  prevent  haudulent  and 
manipulative  acts  and  practices,  to  promote  just 
and  equitable  principles  of  trade,  to  foster 
cooperation  and  courdioalion  with  persons  engaged 
in  regutaUng.  clearing,  settling,  processing 
inftirmalion  with  respect  to.  and  facilitating 
transactions  in  municipal  securities,  to  remove 
impediments  to  and  perfect  themechanismofa  Ine 
and  open  market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  public  interest. 

"This  section  authorizes  the  Board  to  adopt  rules 
that  provide  for  the  operation  and  administration  of 
the  Board. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Board  neither  solicited  nor 
received  written  comments  vidth  respect 
to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is 
concerned  solely  with  the  operation  and 
administration  of  the  Board  and  thus, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A) '"  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  DC.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSRB.  All 
submissions  should  refer  to  File  No. 


'°  15  U.S.C.  78s(b)(3|(A|. 

"17  CFR  240. 1 9b-<lf)(2l. 

>^  In  reviewing  Uiis  proposal,  the  Commission  tias 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  fonnation.  IS  U.S.C  7ac((). 
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SR-MSRB-99-10  and  should  be 
submitted  by  January  5,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorily.  '.* 
lonalhan  G,  Katz, 
Secretary 

ire  Doc.  ng-32473  Filed  12-14-99;  8:45  ami 
BILUNO  cooe  aoio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42202;  File  No  SR-Plilx- 

99-43] 

Self-Regulatory  Organizations:  Notice 
of  Withdrawal  of  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Assessment 
of  a  Capital  Funding  Fee 

December  6.  1999. 

On  October  1, 1999,  the  Philadelphia 
Slock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission  ")  a  proposed  rule 
change,  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  Ihereunder,- 
to  amend  its  schedule  of  dues,  fees,  and 
charges  to  charge  a  SI, 500  monthly  fee 
on  each  seat  owner.  Notice  of  the 
proposed  rule  change  was  published  on 
November  1, 1999,  in  the  Federal 
Register,  to  solicit  comment  from 
interested  persons.*  On  November  18, 
1999,  the  Exchange  withdrew  the 
proposed  rule  change.* 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. s 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  99-32474  Filed  12-14-99;  8:45  ami 
aauNo  cooE  ■oio-oi-H 


SOCIAL  SECURfTY  ADMINISTRA'PON 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authorit>' 
which  covers  the  Social  Security 


"  17  CFR  2(X).30-2(al(12l 

1 15  U.S.C.  78s(b)(l). 

2  17CFR240  19b-t. 

'  Securities  Exchange  An  Releasa  No.  420S8 
lOclobei  22. 1999).  64  l-Tl  58877. 

•  .See  Letter  from  Cynthia  K.  Hoekstra.  (^unsel. 
Phlx.  to  Richard  Strasser.  Assistant  Director. 
Division  of  Market  Regulation.  (Commission,  dated 
November  17. 1999. 

'17  CFR  2IXX1.30-3|al(12l. 


Administration  (SSA).  Notice  is  given 
that  Chapter  S8  for  the  Office  of  the 
Inspector  General  (OIG)  is  being 
amended  to  reflect  the  establishment  of 
the  Office  of  Executive  Operations 
(S8L).  Further  notice  is  given  that 
Chapter  S8  is  being  amended  to  reflect 
other  internal  organizational  and 
functional  realigiunents  within  the  OIG. 
The  changes  are  as  follows: 

SecUon  S8.10    The  Office  of  the 
Inspector  General — (Organization): 

Delete: 

F.  The  Office  of  Management  Ser\'ices 
(OMS)  (S8G). 

H.  'The  Offic»  of  External  Af&irs 
(OEA)  (S8K). 
Establish: 

F.  The  Office  of  Executive  Operations 
(GEO)  (S8L). 

Section  S8.20    The  Office  of  the 
Inspector  General — (Fimctions): 

Delete  in  their  entirety: 

F.  The  Office  of  Management  Services 
(OMS)  (S8G). 

H.  The  Office  of  External  Affairs 
(OEA)  (SBK). 

Establish: 

F.  The  Office  of  Executive  Operations 
(OEO)  (SSL)  formulates  and  assists  the 
Inspector  General  (IG)  with  the 
execution  of  the  OIG  budget  and  confers 
with  the  Office  of  the  Commissioner,  the 
Office  of  Management  and  Budget,  and 
the  Congress  on  budget  matters.  OEO 
conducts  management  analyses  and 
establishes  and  coordinates  general 
management  policies  of  OIG.  This  office 
serves  as  the  OIG  liaison  on  personnel 
management  and  other  administrative 
and  management  policies  and  practices, 
and  equal  employment  opportunity  and 
civilTights  matters.  This  office  is  also 
responsible  for  the  development,  design, 
and  upkeep  of  major  automated  systems 
throughout  OIG.  OEO  is  responsible  for 
and  coordinates  OlG's  strategic  planning 
function  and  the  development  and 
implementation  of  performance 
measures  required  by  the  Government 
Performance  and  Results  Act.  OEO  is 
also  responsible  for  administering 
comprehensive  Professional 
Responsibility  and  Quality  Assurance 
programs  that  enstire  the  adequacy  of 
OIG  compliance  and  internal  control 
programs.  In  addition.  OEO  administers 
programs  for  public  affairs  and 
interagency  activities,  OIG  reporting 
requirements  and  publications,  and 
congressional  inquiries. 

Section  S8B.  1 0    The  Office  of 
Investigations — (Organization): 

Delete: 

F.  The  Special  Inquiries  Division 
(SID)  (S8BE). 


Establish: 

F  The  Critical  Infrastructure  Division 
(CID)  (S8BV). 

R.  The  Manpower  and  Administration 
Division  (MAD)  (S8BW). 

Section  SaB.20    The  Office  of 
Investigations — Functions): 

Delete  in  its  entirety: 

F.  The  Special  Inquiries  Division 
(SID)  (S8BE). 
Establish: 

F.  The  Critical  Infrastructtire  Division 
(CID)  (S8BV)  is  responsible  for 
developing  and  evaluating  programs 
and  policies  to  protect  SSA  from  cyber 
and  physical  threats. 

-1 .  The  Division  conducts  assessments 
of  the  vulnerability  of  SSA  to  threats 
and  its  crisis  management  capabilities. 

2.  The  Division  maintains  liaison  and 
partnerships  with  other  agencies  and 
SSA  components  to  evaluate  threat 
enviroimients. 

3.  The  Division  identifies  preventative 
measures  to  reduce  the  risk  of  threat 
against  SSA. 

4.  The  Division  oversees  the 
operations  of  the  Electronic  Crimes  , 
Team. 

R.  The  Manpower  and  .administration 
Division  (MAD)  (S8BW)  is  rtjsponsible 
for  staffing  plans,  policy  development, 
training  and  preparation  and  circulation 
of  internal  and  external  reports  on  the 
activities  of  the  Office  of  Investigations. 

1 .  The  Division  provides  monthly 
reports  relating  to  the  investigative 
productivity  for  Ol. 

2.  The  Division  is  responsible  for 
identifying  and  procuring  special 
technical  investigative  equipment  for 
use  by  Ol  personnel. 

3.  'The  Division  is  responsible  for 
managing  and  developing  training 
programs  for  Ol  persoimel. 
Amend  as  follows: 

E.  The  Enforcement  Operations 
Division  (EOD)  (S8BC)  is  responsible  for 
day-to-day  coordination  of  the 
investigative  and  administrative 
information  How  between  01 
headquarters  and  the  field  division 
offices. 

1 .  The  Division  is  responsible  for  the 
oversight  of  the  Regional  Anti-Fraud 
Committees  in  each  of  the  10  field 
divisions. 

2.  The  Division  coordinates  all 
international  investigative  activities. 

3.  The  Division  manages  the 
polygraph  program. 

Section  SaC.lO    The  Office  of  Audit— 
(Organization): 

Retitle: 

D.  The  Management  Audits  and 
Technical  Services  Division  (MATSDI 
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(S8CB)  to  the  GeDeral  Management 
Audit  Division  (GMAD)  (S8CB). 

E.  The  Eastern  Program  Audit 
Division  (EPAD)  (S8CE)  to  the 
Operational  Audit  Division  (OAD) 
(S8CE). 

F.  The  Northern  Program  Audit 
Division  (MP AD)  (S8CG)  to  the 
Disability  Program  Audit  Division 
(DPAD)  (S8CG). 

G.  The  Western  Program  Audit 
Division  (WPAD)  (S8CH)  to  the  Program 
Benefits  Audit  Division  (PBAD)  (S8CH). 

I.  The  Financial  Audit  Division  (FAD) 
(S8CL)  to  the  Financial  Management 
and  Performance  Monitoring  Audit 
Division  (FMPMAD)  (S8CL). 
Establish: 

J.  The  Policy,  Planning  and  Technical 
Services  Division  (PPTSD)  (S8CM). 

Section  SaC.20    The  Office  of  Audit— 
(Functions): 

Retitle  and  amend  as  follows: 

D.  The  Management  Audits  and 
Technical  Services  Division  (MATSD) 
(S8CB)  to  the  General  Management 
Audit  Division  (GMAD)  (S8CB). 

1.  The  Division  performs  audits  and 
evaluations  of  SSA  program  and 
administrative  functions. 

2.  The  Division  conducts  short- 
duration,  time  sensitive  projects  that 
address  requests  from  Congress,  senior 
SS.\  management,  and  others. 

3  The  Division  also  responds  to 
inquiries  and  provides  support  for 
initiatives  that  encourage  cooperative 
investigation-audit  efforts. 

4.  The  Division  may  also  assist  other 
performance  audit  divisions  in 
additional  issue  areas,  such  as 
'  performance  monitoring. 

E.  The  Eastern  Program  Audit 
Division  (EPAD)  (S8CE)  to  the 
Operational  Audit  Division  (OAD) 
(S8CE). 

2.  Delete  "representative  payees  or 
aliens"  and  add  "performance 
monitoring". 

F.  The  Northern  Program  Audit 
Division  (NPAD)  (S8CG)  to  the 
Disability  Program  Audit  Division 
(DPAD)  (S8CG). 

1.  Delete  "Program  Service  Centers' 
operations:  Teleservice  Centers' 
operations:  and  Disability"  and  add 
"Disability  Insurance,  Disability 
Determination  Services'  delivery  and 
the  Office  of  Hearings  and  Appeals". 

2.  Delete  "representative  payees  or 
aliens"  and  add  "performance 
monitoring". 

G.  The  Western  Program  Audit 
Division  (WPAD)  (S8CH)  to  the  Program 
Benefits  Audit  Division  (PBAD)  (S8CH). 

1.  Delete  "Disability  Determination 
Services'  delivery  and  the  Office  of 
Hearings  and  Appeals"  and  add  "Non- 


Oisability  related  Supplemental 
Security  Income  issues". 

2.  Delete  "representative  payees  or 
aliens"  and  add  "performance 
monitoring". 

I.  The  Financial  Audit  Division  (FAD) 
(S8CL)  to  the  Financial  Management 
and  Performance  Monitoring  Audit 
Division  (FMPMAD)  (S8CL). 

3.  The  division  also  is  responsible  for 
monitoring  SSA's  performance  in 
accordance  with  the  Government 
Performance  and  Results  Act  by 
performing  an  oversight  role. 

H.  The  Systems  Audit  Division  (SAD) 
(S8CK). 
Add  as  last  sentence: 

The  division  may  also  assist  other 
PADs  in  additional  issue  areas,  such  as 
performance  monitoring. 
Establish: 

J.  The  Policy.  Planning  and  Technical 
Services  Division  (PPTSD)  (S8CM) 
provides  the  Assistant  Inspector  General 
and  the  Deputy  Assistant  Inspector 
General  with  technical  assistance, 
operational  and  staff  support  on  the  full 
range  of  his/her  responsibilities. 

1.  Develops  audit  and  evaluation 
policies  and  procedures,  standards,  and 
instructions  for  all  OIG  audit  and 
evaluation  activities  performed  by,  or  on 
behalf  of,  or  conforming  with  SSA, 
programs,  grants,  contracts  or 
operations,  complying  with  generally 
accepted  Government  auditing 
standards:  President's  Coimcil  on 
Integrity  and  Efficiency  inspection 
standards:  and  other  legal,  regulatory, 
and  administrative  requirements. 

2.  Develops  policies  and  procedures 
for  internal  quality  assurance  system  to 
provide  reasonable  assurance  that 
applicable  laws,  regulations, 
procedures,  standards,  and  other 
requirements  are  followed  in  all  audit 
activities  performed  by.  or  on  behalf  of, 
SSA. 

3.  The  division  also  is  responsible  for 
the  management  of  the  Office  of  Audit's 
management  information  system, 
provides  support  in  the  areas  of  audit 
resolution,  training,  and  technical 
support  for  OIG  audits  and  evaluations. 
Delete: 

Subchapter  S8G    The  Office  of 
Management  Services  (S8G). 

Subchapter  S8K     The  Office  of  External 
Affairs  (S8K). 

Add  Subchapter: 

Subchapter  SSL    Office  of  Executive 
Operations 
S8L.00     Mission 
S8L.10    Oiganization 
S8I..20    Functions 


Section  S8L.00    The  Office'of  Executive 
Operations —    (Mission): 

The  Office  of  Executive  Operations 
(OEO)  provides  staff  assistance  to  the 
Inspector  General  (IG)  and  Deputy 
Inspector  General  (DIG).  OEO 
formulates  and  assists  the  IG  with  the 
execution  of  the  OIG  budget  and  confers 
with  the  Office  of  the  Commissioner,  the 
Office  of  Management  and  Budget,  and 
the  Congress  on  budget  matters.  OEO 
conducts  management  analyses  and 
establishes  and  coordinates  general 
management  policies  of  OIG.  This  office 
serves  as  the  OIG  liaison  on  persoimel 
management  and  other  administrative 
and  management  policies  and  practices, 
as  well  as  on  equal  employment 
opportunity  and  civil  rights  matters. 
This  office  is  also  responsible  for  the 
development,  design,  and  redesign  of 
major  automated  systems  throughout 
OIG.  OEO  is  responsible  for  public 
affairs,  interagency  activities,  OIG 
reporting  requirements  and 
publications,  and  congressional 
inquiries.  UEO  is  also  responsible  for 
directing  reviews  and  actions  to  ensure 
the  adequacy  of  OIG  compliance, 
quality  assurance,  and  internal  control 
programs.  OEO  also  directs  reviews  and 
actions  to  ensure  the  adequacy  of  OIG 
internal  controls  in  accordance  with  the 
Federal  Managers'  Financial  Integrity 
Act  and  directs  the  development  and 
implementation  of  an  OIG  strategic 
plan. 

Section  SSL  10    The  Office  of  Executive 
Operations —    (Organization): 

The  Office  of  Executive  Operations 
(S8L)  under  the  leadership  of  the 
Assistant  Inspector  General  for 
Executive  Operations  includes: 

A.  The  Assistant  Inspector  General  for 
Executive  Operations  (SSL). 

B.  The  Immediate  Office  of  the 
Assistant  Inspector  General  for 
Executive  Operations  (SSL). 

1.  The  Budget  Staff  (S8H). 

C.  The  Division  of  Human  Resources 
and  Facilities  (S8LA). 

D.  The  Division  of  Quality  Assurance 
and  Professional  Responsibility  (S8LB). 

E.  The  Division  of  Systems  Support 
(S8LC). 

F.  The  Division  of  External  A&irs 
(S8LE). 

Section  SBL.20    The  Office  of  Executive 
Operations —    (Functions): 

A.  The  Assistant  Inspector  General  for 
Executive  Operations  (AIGEO)  (S8L)  is 
directly  responsible  to  the  Inspector 
General  for  carrying  out  the  OEO 
mission  and  providing  general 
supervision  to  the  major  components  of 
OEO. 
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B.  The  hnmediate  Office  of  the 
Assistant  Inspector  General  for 
Executive  Operations  (S8L)  provides  the 
AIG  with  staff  assistance  on  the  full 
range  of  his/her  responsibilities. 

1.  The  Budget  Staff  (S8L-1)  is 
responsible  for  formulating  and 
executing  the  OIG  budget:  performing  a 
wide  range  of  analytical,  technical,  and 
advisory  functions  related  to  the 
budgetary  process;  and  analyzing 
financial  and  economic  issues  and 
activities  facing  the  organization 
including  a  review  and  analysis  of 
proposed  and/or  enacted  legislation  and 
regulations. 

C.  The  Division  of  Human  Resources 
and  Facilities  (S8LA)  is  responsible  for 
the  development,  presentation,  and 
implementation  of  OIG  nationwide 
management  policy;  a  national 
persoimel  management  and  training 
program:  and  coordination  and 
integration  of  a  national  facilities 
management  program. 

D.  The  Division  of  Quality  Assurance 
and  Professional  Responsibility  (S8LB) 
is  responsible  for  planning,  directing 
and  coordinating  internal 
comprehensive  reviews  of  OIG 
operations.  These  reviews  are 
conducted  to  evaluate  and  strengthen 
the  overall  performance  of  OIG  by 
ensuring  compliance  with 
Govenuientwide  standards  and  internal 
policies  and  procedures.  This  division 
is  also  responsible  for  conducting 
investigations  of  allegations  against  OIG 
employees. 

E.  The  Division  of  Systems  Support 
(S8LC)  is  responsible  for  the  design, 
development,  and  execution  of  systems 
operations  for  OIG  nationwide: 
including  the  development  and 
enforcement  of  network  policies; 
implementation  of  networks  and 
interfaces;  monitoring  and  evaluating 
hardware,  software  and 
communications  lines;  and  applications 
software  interfaces  with  network 
devices. 

F.  The  Division  of  External  Afeirs 
(S8LE)  is  responsible  for  directing  the 
OIG  public  affairs  and  congressional 
liaison  activities.  DEA  responds  to 
media,  congressional  and  constituent 
inquiries  relating  to  OIG.  This  division 
is  responsible  for  arrangiitg  press 
releases,  coordinating  press  conferences, 
and  preparing  congressional 
testimoaies,  and  interagency  activities. 
DEA  also  prepares  speeches, 
publications,  and  commimicates  OIG's 
planned  and  current  activities  and  their 
results  to  the  Commissioner  and  the 
Congress  as  well  as  other  entities. 


Dated:  Noveml>er  29.  IMS. 
lames  G.  Huse,  Ir., 

Inspector  General  for  Social  Security. 

IFR  Doc  99-32249  Filed  12-14-99:  8:45  ami 
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DEPARTMENT  OF  STATE 

BUREAU  OF  NONPROUFERATION 

[Public  Notice  3175] 

Imposition  of  Lettial  Military 
Equipment  Sanctions  Against  the 
Government  of  Kazakhstan  and  Partial 
Waiver  of  These  Sanctions 

AGENCY:  Department  of  State. 
action:  Notice. 

summary:  The  United  Sutes 
Government  has  determined  that  the 
Govenmient  of  Kazakhstan  transferred 
lethal  military  equipment  to  a  country 
determined  by  the  Secretary  of  State  to 
be  a  state  sponsor  of  terrorism.  The 
United  States  Government  determined 
that,  despite  the  transfers,  furnishing 
assistance  to  the  Government  of 
Kazakhstan,  other  than  assistance 
furnished  to  a  Government  of 
Kazakhstan-owned  entity,  a  private 
Czech  entity  and  three  officials  bom  the 
private  Czech  entity  that  were 
specifically  involved  in  the  transfer  of 
lethal  military  equipment,  is  important 
to  the  national  interests  of  the  United 
States.  Further,  it  is  the  policy  of  the 
United  States  Govenmient  to  deny  all 
U.S.  Government  assistance  to  these 
entities  and  foreign  persons. 
EFFECTIVE  DATE:  November  17. 1999. 
FOR  FURTHCR  INFORMATION  CONTACT: 
Joseph  Smaldone.  Office  of  Export 
Controls  and  Conventional  Arms 
Nonproliferation  Policy.  Bureau  of 
Nonproliferation,  Department  of  State, 
(202-647-4231), 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  620H  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (22 
use.  2378).  section  573  of  the  Foreign 
Operations.  Export  Financing,  and 
Related  Programs  Appropriatiotis  Act, 
1994  (Pub.  L.  103-87),  section  563  of  the 
Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations 
Act,  1995  (Pub.  L.  103-306),  section  552 
of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1996  (Pub.  L.  104- 
107),  section  551  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1997  (Pub.  L.  104-208),  section  550  of 
the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1998  (Pub.  L.  105- 


118),  section  551  of  the  Foreign 
Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Act. 
1999  (Pub.  L.  105-277).  and  ExecuUve 
Order  12163,  as  amended,  on  November 
17,  1999,  the  United  SUtes  Government 
determined  that  the  Government  of 
Kazakhstan  has  provided  lethal  militarN- 
equipment  to  a  country*  determined  by 
the  Secretary  of  State  to  be  a  state 
sponsor  of  terrorism.  Also  on  November 
17. 1999  and  pursuant  to  the 
aforementioned  provisions  of  law.  the 
United  States  Government  determined 
furnishing  assistance  restricted  by  these 
provisions  to  the  Government  of 
Kazakhstan,  with  the  exceptions  that 
follow,  is  important  to  the  national 
interests  of  the  United  States.  Assistance 
to  the  following  entity,  its  sub-units, 
subsidiaries  and  successors,  is 
prohibited: 

(1)  Uralsk  Plant  Metallist  (including  at 
1  Urdinskaya  Street,  City  of  Uralsk, 
Republic  of  Kazaithstan  417024). 

In  addition,  providing  U.S. 
Government  assistance  to  the 
Government  of  Kazakhstan  that  directly 
or  indirectly  pays  for  goods,  services  or 
technology'  of  the  following  foreign 
entity  and  individuals  and  providing 
U.S.  Govemmeat  assistance  to  the 
following  foreign  entity  and  individuals 
is  prohibited: 

(1)  Agroplast,  a.s.  (including  at  nam. 
Dr.  E.  Benese  Square  13.  Liberec  1. 
Czech  Repubhc); 

(2)  Petr  Pemicka  (including  at  26/2 
Soukenne  nam.,  Liberec,  Czech 
Republic); 

(3)  Zbynek  Svejnoha.  (including  at 
603/4  Vodnyanska.  Libnec  14.  Czech 
Republic): 

(4)  Alexander  Petrenko.  (Kazakhstani 
citizen,  currently  residing  in  the 
Republic  of  Kazakhstan). 

Further,  it  is  the  policy  of  the  United 
States  Government  to  deny  all  types  of 
U.S.  Government  assistance  to  the 
aforementioned  foreign  entities  and 
individuals. 

These  measures  shall  remain  in  place 
until  further  notice. 

Dated:  Decemtier  9. 1999. 
John  P.  Barker,  |r.. 
Deputy  Assistant  Secretary  of  State  for 
SonproUferation  Cj^ntrols. 
IFR  Doc  99-32499  Filed  12-14-99:  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notiea  Number  3172] 

Overseas  Schools  Advisory  Council; 
Notice  of  Meeting 

The  Overseas  Schools  Advisory 
Coimcil,  Department  of  State,  will  bold 
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its  Executive  Committee  Meeting  on 
Thursday.  January  27.  2000.  at  9:30  a.m. 
in  Conference  Room  1107,  Department 
of  Slate  Building.  2201  C  Street,  NW, 
Washington.  DC.  The  meeting  is  open  to 
the  public. 

The  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-sponsored  schools  overseas, 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  U.S.  Government  families 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Council  to  the  American- 
sponsored  overseas  schools. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled,  and 
individual  building  passes  are  required 
for  each  attendee.  Persons  who  plan  to 
attend  should  so  advise  the  ofGce  of  Dr. 
Keith  D.  Miller.  Department  of  State, 
Office  of  Overseas  Schools.  Room  H328. 
SA-1.  Washington,  DC  20522-0132, 
telephone  202-261-«200,  prior  to 
January  17,  2000.  Visitors  will  be  asked 
to  provide  their  date  of  birth  and  Social 
Security  number  at  the  time  they 
register  their  intention  to  attend  and 
must  carry  a  valid  photo  ID  with  them 
to  the  meeting.  All  ajltendees  must  use 
the  C  Street  entrance  to  the  building. 

Dated:  December  6.  1999. 
Kailfa  D.  Millar. 

Executive  Secretary,  Overseas  Schools 
Advisory  Council. 

[PR  Doc.  99-32498  Filed  12-14-89:  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on  Small 
and  Minority  BusineM  (ISAC-14) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 

SUMMAnv:  The  Industry  Sector  Advisory 
Committee  on  Small  and  Minority 
Business  (ISAC-14)  will  hold  a  meeting 
on  December  13, 1999,  from  9:15  a.m.  to 
2:45  p.m.  The  meeting  will  be  open  to 
the  public  from  9:15  a.m.  to  12:30  p.m. 
and  closed  to  the  public  from  12:30  p.m. 
to  2:45  p.m. 


DATES:  The  meeting  is  scheduled  for 
December  13, 1999,  unless  otherwise 
notified. 

ADDRESS:  The  meeting  will  be  held  at 
the  Department  of  Commerce.  Room 
4830.  located  at  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC.  unless  otherwise  notified. 
FOR  FURTHER  INFORUATKiN  CONTACT: 
Millie  Sjoberg  or  Cory  Churches, 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC,  20230,  (202)  482-4792 
or  Ladan  Manteghi,  Office  of  the  United 
States  Trade  Representative,  1724  F  St. 
NW.,  Washington.  DC  20508.  (202)  395- 
6120. 

SUPPLEMENTARY  INFORMATION:  The 
ISAC-14  will  hold  a  meeting  on 
December  13,  1999  from  9:15  a.m.  to 
2:45  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  section  21S5(f)(2)  of  Title  19 
of  the  Untied  States  Code  and  Executive 
Order  11846  of  March  27, 1975,  the 
Office  of  the  U.S.  Trade  Representative 
has  determined  that  part  of  this  meeting 
will  be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  12:30  p.m.  to 
2:45  p.m.  The  meeting  will  be  open  to 
the  public  and  press  from  9:15  a.m.  to 
12:30  p.m..  when  other  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committees  will  not 
be  invited  to  comment. 
Pile  Felts, 

Acting  Assistant  United  States  Trade 
Representative,  Intergovernmental  Affairs 
and  Public  Liaison. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues — New  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  a  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson.  Transport  Standards 
Staff.  ANM-110,  FAA,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Ave. 
SW.,  Renton,  WA  98055-4056, 
telephone  (425)  227-1760,  fax  (425) 
227-1100. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  vrith  the  aviation  authorities  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
transport  airplane  and  engine  issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  in  14  CFR  parts  25.  33,  and  35 
and  parallel  provisions  in  14  CFR  parts 
121  and  135.  The  corresponding 
European  airworthiness  standards  for 
transport  category  airplanes  are 
contained  in  )oint  Aviation 
Requirements  (IAR)-25.  JAR-E  and 
(AR-P.  respectively.  The  corresponding 
Canadian  Standards  are  contained  in 
Chapters  525,  533,  and  535, 
respectively. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  task: 

Task  6;  Aging  Aircraft  Program 
(Widespread  Fatigue  Damage)  (WFD) 

The  FAA  requests  that  ARAC  propose 
new  operating  rules  (14  CFR  parts  91, 
121, 125, 129.  and  135)  that  would 
ensure  that  no  large  transport  category 
airplane  (>75.000  lbs.  Gross  Take  OS 
Weight)  is  operated  beyond  the  flight 
cycle  limits  to  be  specified  in  the 
regulation,  unless  an  "Aging  Aircraft 
Program"  has  been  incorporated  into  the 
operator's  maintenance  program. 
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The  proposed  rule  and  advisory 
material  will  establish: 

1.  The  content  of  the  Aging  Aircraft 
Program  (e.g..  the  necessary  special 
inspections  and  modification  actions  for 
prevention  of  WFD).  and 

2.  A  limit  of  the  "validity"  (in  terms 
of  flight  cycles  or  hours)  of  the  Aging 
Aircraft  Program  where  additional 
reviews  are  necessary  for  continued 
operation. 

Additionally.  ARAC  is  asked  to 
review  14  CFR  25.1529  and  14  CFR  part 
25,  Appendix  H,  and  recommend 
changes  to  establish: 

1.  'The  required  content  of  an  Aging 
Aircraft  Program. 

2.  The  criteria  by  which  to  determine 
the  validity  of  the  Aging  Aircraft 
Program  (in  terms  of  flight  cycles  or 
flight  hours).  This  would  effectively 
prohibit  the  operation  of  airplanes 
beyond  the  limited  validity  of  the 
maintenance  program.  In  order  to 
operate  beyond  the  declared  limit, 
further  evaluation  of  the  design  must  be 
accomplished  and  the  additional 
inspections  and/or  modifications  added 
to  the  Aging  Aircraft  Program  as 
necessary. 

The  FAA  may  ask  ARAC  to 
recommend  disposition  of'any 
substantive  comments  the  FAA  receives 
in  response  to  any  of  the  notices  of 
proposed  rulemaking  that  result  from 
Aide's  recommendations. 

The  FAA  expects  ARAC  to  forward  its 
recommendations  to  the  FAA  within  9 
months  after  tasking. 

ARAC  Acceptance  of  Task 

ARAC  has  accepted  this  task  and  has 
chosen  to  assign  it  to  the  existing 
Airworthiness  Assurance  Working 
Group.  The  working  group  serves  as 
staff  to  ARAC  to  assist  ARAC  in  the 
analysis  of  the  assigned  task.  Working 
group  recommendations  must  be 
reviewed  and  approved  by  ARAC.  If 
ARAC  accepts  the  working  groups 
recommendations,  it  forwards  them  to 
the  FAA  as  ARAC  recommendations. 

Working  Group  Activity 

The  working  group  is  expected  to 
comply  with  the  procedures  adopted  by 
ARAC.  As  part  of  the  procedures,  the 
working  group  is  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issue  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  its  work. 


3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and  any 
other  related  guidance  material  or 
collateral  documents  to  support  its 
recommendations. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  pubUc 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public,  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the 
Airworthiness  Assurance  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  December  9. 
1999. 

Anthony  P.  Fazio, 

Executive  Director,  A\iation  Rulemaking 
Advisory  Committee, 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-99-44] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  stmimary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 


DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  mtist  be  received 
on  or  before  January  4.  2000. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. . 

800  Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts9faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulator)'  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW., 
Washington.  D.C.  20591:  telephone 
(202)267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

issued  in  Washington.  D.C.  on  December 
9.  1999. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulatiotvi. 

Docket  No,:  29619, 

Petitioner:  Bombardier. 

Section  of  the  FAR  Affected:  14  CFR 
25.81 3(e). 

Description  of  Belief  Sought:  To 
permit  doors  between  passenger 
compartments  on  BD700-1A10 
airplanes  used  for  corporate 
transportation. 

Docket  No:  29436, 

Petitioner:  Airport  Services. 

Section  of  the  KIR  Affected:  14  CFR 
145.37(b). 

Description  of  Belief  Sought:  To 
permit  Airport  Services  to  apply  for  a 
Federal  Aviation  Administration  repair 
Station  certificate  without  having 
suitable  permanent  bousing  for  at  least 
one  of  the  heaviest  aircraft  within  the 
weight  class  of  the  rating  it  seeks. 

Docket  No:  29411. 

Petitioner:  Spirit  Aviation  Inc 

Section  of  the  FAB  Affected:  14  CFR 
135.225(g). 

Description  of  Belief  Sought 
Disposition:  To  permit  Spirit  Aviation  to 
conduct  takeoffs  in  single-pilot,  turbine 
powered  airplanes  where  takeoff 
visibility  is  one-half  of  a  mile  down  to 
1.800  feet  nmway  visual  range,  subject 
to  certain  conditions  and  limitations. 


70106 


Federal  Register/Vol.  64,  No.  240 / Wednesday,  December  15,  1999/Notices 


Oispositioiu  of  Petitions 

Docket  No.:  29805. 

Petitioner:  Cambridge  Valley  Flying 
Club. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255.  and  135.353,  and 
appendixes  I  and  I  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  allow  CVFC  to 
conduct  local  sightseeing  flights  at  the 
Chapin  Field  Airport  to  raise  funds  for 
the  George  Chapin  Memorial 
Scholarship  Fund  on  October  9. 1999. 
for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  GRANT.  10/8/99. 
Exemption  No.  7032 

Docket  No.:  29811. 

Petitioner:  Tri-Cities  Pilot's 
Association. 

Section  of  the  FAR  Affected:  14  CFR 
135.251. 135.255.  and  135.353,  and 
appendixes  I  and  f  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  TCP  A  to  conduct 
local  sightseeing  flights  at  the  Tri-Cities 
Airport  to  raise  funds  for  the  Human 
Society  on  October  9.  1999.  with  a  rain 
date  of  Oct.  16. 1999.  for  compensation 
or  hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135.  GRANT.  10/8/ 
99.  Exemption  No.  7033 

Docket  No.;  27860. 

Petitioner:  Skydive  Academy  of 
Hawaii  Corporation. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  nonstudent 
foreign  national  parachutists  to 
participate  in  Skydive  Hawaii- 
sponsored  parachute  jumping  events 
without  complying  with  tlie  parachute 
packing  and  equipment  requirements  of 
S  105.43(a). 
GRANT.  10/4/99.  Exemption  No.  7015. 

Docket  No.:  29761. 

Petitioner:  Champion  Air. 

Section  of  the  FAR  Affected:  14  CFR 
121.344  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Champion  Air  to 
operate  two  B-727-200  airplanes 
(Registration  Nos.  N292AS  and  N295AS; 
Serial  Nos.  21458  and  22147, 
respectively)  without  installing  the 
required  DFDR  on  each  airplane  until 
January  15.  2000.  GRANT,  10/1/99, 
Exemption  No.  7014. 

Docket  No.:  29770. 

Petitioner:  Vermont  Pilots' 
Association. 

Section  of  the  FAR  Affected:  14  CFR 
133.251, 135.255.  135.353,  and 
appendices  I  and  |  of  part  121. 


Description  of  Relief  Sought/ 
Disposition:  To  allow  VFA  to  conduct 
local  sightseeing  flights  for  a  fundraising 
event  on  the  weekend  of  September  25, 
1999.  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  GRAtJT.  9/24/99. 
Exemption  No.  7003. 

Docket  No:  29789. 

Petitioner:  Michael  D.  Seeley. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255.  135.353.  and 
appendices  I  and )  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  him  to  conduct 
local  sightseeing  flights  for  the  fly-in/ 
drive-in  at  the  Taylorville  Municipal 
Airport  on  the  weekend  of  October  2. 
1999,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuses  prevention 
requirements  of  part  135.  GR/\NT.  10/1/ 
99.  Exemption  No.  7013. 

Docket  No.:  29769. 

Petitioner:  Lance  Air. 

Sertion  of  the  F/iR  Affected:  14  CFR 
135.251.  135.255,  135.353.  and 
appendices  I  and  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Lance  Air  to 
conduct  local  sightseeing  flights  at 
Grimes  Airport  for  the  airshow  given  by 
the  Golden  Age  Air  Museum  on  October 
2  and  3, 1999,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135.  GRANT,  10/1/ 
99,  Exemption  No.  7011. 

Docket  No:  29767. 

Petitioner:  Lowell  City  Airport. 

Section  of  the  FAR  Affected:  14  CFR 
135.251. 135.255,  135.353,  and 
appendices  1  and  I  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  LCAB  to  conduct 
local  sightseeing  flights  for  a  fundraising 
event  on  the  weekend  of  September  25, 
1999,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  GRANT,  9/24/99, 
Exemption  No.  7005. 

Docket  No:  29752. 

Petitioner:  Wallace  State  Community 
College. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255,  135.353,  and 
appendices  I  and  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition: 

To  allow  WSCC  to  conduct  local 
sightseeing  flights  at  Folsom  Field  for 
the  Cullman  Airport  Family  Fun  Day  on 
September  25,  1999,  for  compensation 
or  hire,  without  complying  with  certain 


anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135.  GRANT,  9/24/ 
99,  Exemption  No.  7002. 

Docket  No.:  29763. 

Petitioner:  FuUerton  Municipal 
Airport. 

Section  of  the  FAR  Affected:  14  CFR 
135.251.  135.255.  135.353,  and 
appendices  I  & }  of  part  121 . 

Description  of  Relief  Sought/ 
Disposition:  To  allow  FMA  to  conduct 
local  sightseeing  flights  for  a  fundraising 
event  on  the  weekend  of  September  25, 
1999.  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  GRANT,  9/24/99, 
Exemption  No.  7004. 

Docket  No:  28962. 

Petitioner:  Bombardier  Services 
Corporation,  West  Virginia  Air  Center. 

Section  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Bombardier  to 
assign  copies  of  its  Inspections 
Procedures  Manual  (IPM)  to  key 
individuals  within  departments  and  to 
fiuictionally  place  an  adequate  number 
of  IPMs  for  access  by  all  employees, 
rather  than  giving  a  copy  of  the  IPM  to 
all  supervisory  and  inspection 
personnel.  GRANT,  9/29/99.  Exemption 
No.  6677 A. 

Docket  No.:  29759. 

Petitioner:  Aviation  Ventures,  Inc., 
d.b.a.  Vision  Air. 

Section  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aviation 
Ventures,  Inc. ,  doing  business  as  Vision 
Air  to  operate  up  to  10  D022B  airplanes 
under  part  135  without  the  required 
DFDR.  GRANT.  9/27/99.  Exemption  No. 
7009. 

Docket  No.:  29694. 

Petitioner:  Angel  Flight  of  Georgia. 

Section  of  the  FAR  Affected:  14  CFR 
135.251. 135.255,  135.353,  and 
appendices  I  &  I  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Angel  Flight  to 
conduct  local  sightseeing  flights  for  a 
fundraising  event  on  September  18  and 
19.  1999.  for  compensation  or  hire, 
without  complying  with  certain  and- 
drug  and  alcohol  misuse  prevention 
requirements  of  part  135.  GRANT,  9/17/ 
99,  Exemption  No.  6997. 
|FR  Ooc.  99-32486  Filed  12-14-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration  Policy 
and  Final  Guidance  Regarding  Benefit 
Cost  Analysis  (BCA)  on  Airport 
Capacity  Projects  for  FAA  Decisions 
on  Airport  Improvement  Program  (A(P) 
Discretionary  Grants  and  Letters  of 
Intent  (LOI) 

agency:  Federal  Aviation 

Administration;  Department  of 

Transportation. 

ACTWN:  Notice  of  Modification  of  Policy; 

Comments  and  Responses.  Final 

Guidance. 

summary:  On  June  24. 1997,  the  FAA 
issued  an  interim  policy  notice 
requiring  airport  sponsors  to  submit 
BCAs  when  requesting  AIP  grants  or 
LOIs  to  be  awarded  for  capacity  projects 
at  the  discretion  of  the  Secretai)'  of 
Transportation.  The  FAA  now  is  (1 ) 
Providing  a  more  precise  definition  of 
airport  capacity  projects.  (2)  Issuing  the 
final  policy,  and  (3)  Responding  to 
comments  requested  on  Juno  24. 1997, 
on  (a)  Dollar  thresholds  for  requiring 
BCA.  tb)  The  interim  guidance  for 
preparing  BCAs.  and  (c)  Preparation  of 
FAA  forecasts  of  operations  and 
enplanements. 

Definition  of  airport  capacity  projects. 
For  the  purpose  of  this  BCA  policy, 
airport  capacity  projects  are  those 
projects  that  (1)  Preserve  an 
infrastructure.  (2)  Improve  upon  an 
existing  infrastructure,  or  (3)  Create  new 
infrastructure.  Capacity  projects  include 
airside  projects  such  as  runways, 
taxiways.  and  aprons  but  may  also 
include  terminal  buildings,  ground 
transportation,  and  other  landside 
projects.  Normally,  airport  capacity 
projects  are  located  at  large  air  carrier 
airports  where  there  is  existing  or 
projected  airfield  capacity  delay. 
However,  there  are  also  cases  they  will 
be  located  at  smaller  airports.  For  the 
purpose  of  this  BCA  policy,  airport 
capacity  projects  include  those  projects 
that  significantly  change  the  character  of 
a  runway  such  that  the  runway  is 
capable  of  being  used  by  larger  or 
heavier  aircraft  or  such  that  approach 
minima  are  lowered.  The  BCA  policy 
also  covers  those  projects  which  will 
upgrade  airport  facilities  to  meet  higher 
design  standards  and  which  will  allow 
new  classes  or  aircraft  to  use  the  airport 
The  BCA  policy  is  not  applicable  to 
those  projects  undertaken  solely  for  the 
objective  of  safety,  security, 
conformance  with  FAA  standards,  or 
environmental  mitigation. 

Modification  of  Policy.  The  policy  for 
AIP  grants,  issued  on  [une  24, 1997,  was 
that,  for  all  capacity  projects  for  which 


an  airport  sponsor  seeks  $5  million  or 
more  in  AIP  discretionary  funds, 
commencing  in  Fiscal  Year  1998,  a 
completed  BCA  must  accompany  the 
grant  application.  The  policy  for  LOIs 
was  that  a  BCA  must  be  completed  for 
any  request  for  a  LOI  to  be  issued  in 
Fiscal  Year  1997  and  thereafter. 

FAA.  in  the  modifications  of  policy 
issued  in  this  Federal  Register  Notice, 
has  modified  the  previous  policy  to:  (1) 
Exempt  certain  reconstruction  projects. 
(2)  Provide  supporting  guidance  that 
will  assist  sponsors  in  identifying 
exempt  projects,  and  (3)  Clarify  the 
applicability  of  the  BCA  guidance  to 
general  aviation  airporis. 

Responses  to  Conunents  Requested  on 
fune  24,  1997.  On  June  24, 1997,  die 
FAA  established  a  docket  and  invited 
airport  sponsors  and  other  interested 
parties  to  comment  on:  (1)  The  dollar 
threshold  for  AIP  grants  and  LOIs  above 
which  a  BCA  must  be  performed.  (2) 
The  interim  BCA  guidance  issued  on 
June  24, 1997,  and  (3)  Generation  of 
FAA  forecasts  of  enplanements  and 
operations.  The  docket  was  open  for  one 
year  and  closed  on  June  24.  1998.  The 
comments  and  FAA's  responses  can  be 
foimd  below  under  the  heading 
"Supplemental  Information."  The  FAA 
has  modified  its  interim  guidance  based 
on  comments  received  and  is  now 
issuing  its  final  guidance  for  conducting 
AIP  BCAs. 

DATE:  Effective  date  of  the  modified 
policy  is  December  15,  1999 

ADDRESSES:  Copies  of  the  final  guidance 
for  conducting  BCAs  can  be  obtained 
from  two  offices  in  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
These  are  the  Office  of  Airport  Plaiming 
and  Programming.  Airports  Financial 
Assistance  Division  (AAP-500);  or  the 
Office  of  Aviation  Policy  and  Plans. 
Systems  and  Policy  Analysis  Division 
(APO-200).  An  electronic  copy  of  the 
guidance  will  be  posed  on  the  FAA's 
Airport  Dirision  website  at  http:// 
www.faa.gov/arp/arphon.htm  as  well  as 
the  Office  of  Aviation  Policy  and  Plan's 
website  at  http://api/hq.faa.gov/ 
apo_home.htm  within  14  days  of 
publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barr\'  Molar.  Manager.  Financial 
Assistance  Division  (APP-500).  Office 
of  Airport  Planning  and  Programming. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington  DC  20591.  (202)  267-3831; 
or  Ward  Keech.  Manager.  Policy  and 
Systems  Analysis  Division  (APO-200), 
Office  of  Aviation  Policy  and  Plans. 
Federal  Aviation  Administration.  600 


Independence  Avenue.  SW.. 
Washington.  DC  20591,  (202)  267-3312. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Transportation  and  the 
Administrator  of  the  FAA  are  charged 
with  maintaining  a  national  aviation 
system  that  operates  safely  and 
efficiently.  The  Federal  Government 
pursues  tiiis  objective  in  part  by 
investing  Federal  funds,  via  /VIP  grants- 
in-aid,  in  modem  airport  facilities 
sufficient  to  handle  current  and  future 
air  traffic,  and  by  facilitating  local 
investment  in  such  facilities. 

A,  Background  to  the  Policy 

AIP  was  first  authorized  in  the 
Airport  and  Airway  Improvement  Act  of 
1982  (the  AAIA)  and  was  recodified  as 
Title  49.  United  States  Code,  chapter 
471.  subchapter  I.  sections  47101  et  seq  . 
(Recodification),  in  1994.  The 
Recodification  provides  authority  and 
direction  for  the  award  of  forratila  and 
discretionary  grants-in-aid  for  airport 
improvement  and  planning  by  the 
Secretan,'  Section  47115  of  the 
Recodification  authorizes  the  Secretary 
to  make  AIP  discretionary  funds 
available  in  a  manner  that  the  Secretary 
considers  most  appropriate  for  carrying 
out  the  purposes  of  chapter  471 . 
subchapter  1.  of  the  Codification  (i.e  . 
airport  improvement).  Section  47110(e) 
establishes  authority  for  the  Secretary  (o 
issue  LOIs.  Section  47115(d)  specifies 
that,  in  selecting  projects  for 
discretionar)'  grants  or  LOIs  to  preserve 
and  enhance  capacity  at  airports,  the 
Secretar)'  must  consider  the  benefits  and 
costs  of  the  projects. 

The  FAA  revised  the  prior  award 
process  in  1994  to  include  the 
preparation  of  a  BCA  for  capacity 
projects  that  were  expected  to  exceed 
SIO  million  in  AIP  discretionary 
spending.  Those  analyses  were 
frequently  prepared  by  FAA  staff  in 
consultation  with  project  sponsors. 
Factors  leading  to  the  requirement  for 
BCA  included:  the  need  to  improve  the 
effectiveness  of  Federal  airport 
infrastructure  investments  in  light  of  a 
decline  in  Federal  AIP  budgets:  issuance 
of  Executive  Order  12893.  "Principles 
for  Federal  Infrastructure  Investments" 
(January  26. 1994);  and  guidance  from 
Congress  citing  the  need  for  economic 
airport  investment  criteria. 

Under  the  1994  criteria,  the  FAA 
required  the  application  of  BCA  to 
projects  intended  to  preserve  or  enhance 
capacity  for  which  sponsors  sought 
large  amounts  of  AIP  discretionary 
funds.  Projects  to  add  new  capacity  or 
reconstruct  existing  capacity  were 
included  under  the  poUcy.  iX>Is  and 
discretionary  grant  awards  over  510 
million  became  contingent  on 
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demonstrating  tiiat  a  project's  benefits 
exceeded  its  costs. 

In  the  Federal  Register,  Vol.  59.  No. 
209.  October  31,  1994.  the  FAA  issued 
two  notices  of  policy.  The  first.  "Policy 
for  Letter  of  Intent  Approvals  Under  the 
Airport  Improvement  Program"  (59  FR 
54482].  clarified  the  FAA's  policies  on 
reviewing  and  analyzing  requests  for 
LOIs  under  the  AIP  or  successor 
programs.  The  notice  stated  that  the 
FAA  will  consider  three  factors  in 
reviewing  requests  for  LOIs:  the 
project's  effect  on  overall  national  air 
transportation  system  capacity,  project 
benefit  and  cost,  and  the  airport 
sponsor's  financial  commitment  to  the 
project.  The  notice  further  stated  that 
the  project  must  have  present  value 
benefits  that  exceed  present  value  costs 
for  LOI  consideration.  The  policy  was 
applicable  to  any  request  for  LOI  under 
AIP  at  primary  or  reliever  airports  for 
airside  development  projects  with 
significant  capacity  benefits,  ft  was 
intended  to  maximize  the  system-wide 
impact  of  capacity  projects. 

"The  other  notice,  "Policy  Regarding 
Revision  of  Selection  Criteria  for 
Discretionary  Airport  Improvement 
Program  Grant  Awards"  |59  FR  544841, 
stated  that  a  BCA  would  be  required  for 
any  discretionary  grant  application  for  a 
capacity  project  which  was  expected  to 
equal  or  exceed  SIO  million  over  the  life 
of  the  project.  The  policy  was 
undertaken  to  implement  Executive 
Order  12893.  "Principles  for  Federal 
Infrastructure  Investments."  [59  FR 
42331  and  guidance  provided  in 
Congressional  hearings  regarding  the 
use  of  economic  analysis  in  evaluating 
Federal  investment  in  airport 
infrastructure.  The  new  policy  was 
applicable  to  all  new  projects  to  be 
considered  for  AIP  discretionary  grant 
awards  in  FY  1995  and  subsequent 
years. 

Application  of  a  BCA  for 
discretionary  AIP  grants  was  limited  to 
those  capacity  projects  for  which  the 
total  value  of  requested  discretionary 
capacity  grants  was  expected  to  equal  or 
exceed  $10  million  over  the  life  of  the 
project.  This  limit  was  intended  to 
assure  that  costs  likely  to  be  incurred  in 
preparing  a  BCA  were  reasonable  with 
respect  to  the  value  of  the  applications 
being  evaluated.  The  SIO  million 
threshold  was  also  the  same  value  at 
which  the  FAA  must  notify  Congress 
prior  to  the  issuance  of  LOI  awards. 

In  the  Federal  Register,  Vol.  62.  No. 
121,  June  24.  1997,  the  FAA  issued  a 
notice  of  policy,  "Policy  and  Guidance 
Regarding  Benefit  Cost  Analysis  for 
.Mrport  Capacity  Projects  Requesting 
Discretionary  Airport  Improvement 
Program  Grant  Awards  and  Letters  of 


hitent"  (62  FR  34108).  This  policy 
lowered  the  dollar  threshold 
requirement  to  $5  million  for  AIP 
discretionary  grants  and  continued  the 
existing  policy  of  subjecting  all  LOIs  to 
the  BCA  regardless  of  dollar  value. 

The  policy  also  transferred 
responsibility  for  performing  the  BCA 
from  the  FAA  to  the  sponsor.  Initially, 
FAA  staff  conducted  the  BCA  to  ensure 
the  consistent  application  of  BCA 
methodologies  among  different  projects, 
but  experience  with  airport  capacity' 
project  BCAs  since  October  31 ,  1994. 
showed  that  the  BCA  is  most  effective 
if  accomplished  early  in  the  airport 
planning  process  by  the  airport  sponsor. 
This  change  in  timing  and  responsibility- 
enables  the  airport  sponsor  to  use  the 
BCA  in  the  alternatives  selection 
process  at  a  time  when  the  BCA  still  has 
value.  If  the  BCA  is  delayed  until  just 
before  the  airport  sponsor  requests 
discretionary  AIP  funds,  many 
alternatives  may  not  be  considered 
because  the  planning  process  will  have 
progressed  to  the  point  of  excluding 
previously  feasible  optiotis. 

The  policy  left  the  time  at  which  a 
BCA  is  prepared  to  the  discretion  of  the 
sponsor,  but  encouraged  preparation 
during  master  planning,  in  conjunction 
with  environmental  studies,  or  during 
project  formulation.  Costs  attributable 
t6o  preparing  the  BCA  were  identified 
as  allowable  costs  in  airport  planning 
(including  environmental  analysis) 
projects  and,  like  other  project 
formulation  costs  such  as  for 
engineering  and  design,  may  be 
reimbursed  in  conjunction  with  a  grant 
for  the  airport  development  project  in 
which  the  costs  were  incurred. 

When  not  feasible  to  include  BCA 
during  these  activities,  airport  sponsors 
are  responsible  for  conducting  a  BCA  on 
a  supplemental  basis  and  submitting  it 
to  the  FAA.  The  FAA  is  responsible  for 
reviewing  the  BCA  as  part  of  the 
evaluation  process  of  the  AIP  request; 
the  FAA  may  request  further  detail  on 
the  BCA;  and/or  the  FAA  may  perform 
an  independent  BCA  of  the  project. 

The  interim  "FAA  Airport  Benefit- 
Cost  Analysis  Guidance"  was  designed 
to  enable  airport  sponsors  to  apply 
uniform  standards  in  their  analysis  of 
capacity  projects.  Also,  the  shift  of 
responsibility  for  the  BCA  to  the 
sponsor  was  intended  to  increase  the 
airport  sponsor's  acceptance  of  the  BCA 
as  one  of  several  useful  tools,  not  merely 
as  a  requirement  imposed  from  outside. 

This  interim  BCA  guidance  followed 
the  standard  structure  of  all  benefit  cost 
analyses.  Steps  including  the  following: 
(1)  Defining  the  project  objective.  (2) 
Specifying  assumptions,  (3)  Identifying 
a  base  case  and  its  alternatives,  (4) 


Determining  the  evaluation  period,  (5) 
Determining  the  effort  to  be  expended  in 
the  analysis,  (6)  Assessing  benefits  and 
costs,  (7)  Comparing  results  of 
alternatives  performing  sensitivity 
analyses,  and  (8)  Making  an  informed 
recommendation. 

The  FAA  requested  that  airport 
sponsors  and  other  interested  parties 
comment  on  the  interim  guidance  so 
that  the  final  guidance  will  be  as  useful 
as  possible  to  airport  sponsors  in 
performing  BCA.  The  FAA  soUcited 
comments  on  the  guidance  itself: 
selection  of  alternatives,  proposed 
methodology,  use  of  sensitivity  analysis, 
and  similar  technical  issues  in  the 
guidance.  The  FAA  also  invited 
comments  on  the  new  dollar  threshold 
for  the  BCA  requirement  for  the  project 
cost  above  which  a  BCA  must  be 
performed  and  comments  on  FAA 
forecasts  on  enplanements  and 
operations. 

The  policy  stated  that  there  are 
certain  BCA  items  on  which  the  FAA  is 
not  allowed  discretion  and,  therefore, 
on  which  the  FAA  did  not  invite 
comments,  namely,  (1)  The  discount 
rate,  (2)  The  value'  of  life,  (3)  The  value 
of  injury,  and  (4)  The  value  of  time. 

The  revised  pr(x:edures  described  in 
the  )une  24. 1997,  policy  applied  to  any 
request  for  an  LOI  to  be  issued  in  Fiscal 
Year  1997  and  thereafter  and  to  all  new 
airport  capacity  projects  requesting 
discretionary  AIP  grant  awards  in  excess 
of  SS  million  beginning  in  Fiscal  Year 
1998. 

B.  Modifications  of  Policy 

As  a  result  of  experience  gained 
reviewing  airport  sponsor  BCAs. 
effective  on  Ciecember  15, 1999,  the 
FAA  has  modified  its  policy  as  follows: 

1.  Exemption  of  Reconstruction  Projects 
at  Large  and  Medium  Hub  Airports 

Large  and  medium  hub  airports  are 
those  airports  which  enplane  at  least 
0.25%  of  the  national  enplanements 
each  year.  Reconstruction  projects  are 
defined  as  projects  which  preserve, 
repair,  or  restore  the  functional  integrity 
of  airfield  pavement  areas.  The  FAA's 
AIP  BCA  policy  required  BCAs  for  all 
airport  capacity  projects,  including 
reconstruction  projects,  for  which  a 
sponsor  was  seeking  $5  million  or  more 
in  AIP  discretionary  funds.  However, 
the  FAA  has  determined  that 
reconstruction  or  rehabilitation  of 
critical  airfield  structures,  i.e.,  runways 
and  associated  facilities,  such  as 
taxiways  and  aprons  serving  the 
runways  at  large  and  medium  hub 
airports,  is  cost-beneficial  and  does  not 
require  the  quantification  of  benefits 
(associated  with  continued  operation  of 
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existing  critical  structures)  to  aid  in  AIP 
project  selection.  Therefore,  the  BCA 
policy  is  modified  to  exempt 
reconstruction  projects  at  large  and 
medium  hub  size  airports,  except  as 
may  be  required  by  paragraph  B.3. 
below.  This  exemption  applies  to 
sponsors  requesting  a  discretionary 
grant  in  excess  of  S5  million  and/or  LOI. 

The  above  exemption  does  not  apply 
to  a  reconstruction  project  that  is  linked 
to  other  capacity  projects  and  which 
would  not  have  been  undertaken  in  the 
absence  of  the  other  capacity  projects. 
For  example,  a  project  to  construct  a 
new  runway  or  a  project  to  convert  an 
existing  taxiway  into  a  temporary 
nmway  would  not  be  exempt  if  it  would 
not  have  been  proposed  based  on  its 
own  merits.  If  the  above  new  runway  or 
taxiway  project  meets  the  AIP 
discretionary  threshold  of  $5  million,  it 
will  require  a  BCA.  On  the  other  hand, 
a  reconstruction  of  an  associated 
taxiway,  being  done  for  that  reason 
alone,  is  stricUy  a  reconstruction  project 
and  is  exempt  from  the  BCA 
requirement 

2.  Exemption  of  Reconstruction  Projects 
at  Small  Airports 

Small  airports  (small-bub,  non-hub, 
commercial  ser\ice.  and  general 
aviation)  are  those  airports  which 
enplane  less  than  0.25%  of  the  national 
enplanements  each  year.  At  small 
airports,  the  AIP  BCA  policy  is  modified 
to  exempt  reconstruction  projects  for 
primary  runways  and  associated 
facilities,  such  as  taxiways  and  aprons 
serving  the  primary  runway.  The  FAA 
has  determined  that  reconstruction  or 
rehabilitation  of  these  critical  airfield 
structures  is  cost-beneficial  and  does 
not  require  the  quantification  of  benefits 
(associated  with  continued  operation  of 
existing  critical  structures)  to  aid  AIP 
project  selection.  This  exemption 
applies  to  sponsors  requesting 
discretionary  AIP  funds  in  excess  of  S5 
million  and/or  LOIs. 

FAA  may  require  a  BCA  for 
reconstruction  projects  for  little  used 
facilities  at  small  airports,  e.g., 
crosswind  runways  serving  less  than 
20%  of  operations.  This  type  of  project 
generally  costs  much  less  than  $5 
million  and.  therefore,  would  not  trigger 
the  BCA  requirement.  However,  in  those 
cases  that  exceed  SS  million,  FAA  may 
require  that  the  sponsor  demonstrate  in 
a  BCA  that  the  avoidance  of  loss  of  air 
service  for  that  particular  runway 
generates  net  benefits  relative  to  the 
base  case.  In  determining  the  $5  million 
threshold  at  which  a  BCA  is  required, 
the  airport  sponsor  would  include  the 
AlP-funded  costs  of  the  total  project, 
including  paving,  drainage,  grading. 


marking,  etc.  The  base  case  would 
assume  escalating  operating  and 
maintenance  costs  for  the  aged  facility 
followed  by  the  cost  of  closing  the 
facility  at  some  point  when  additional 
maintenance  is  no  longer  cost-effective. 

3.  Application  of  the  Policy  to  a  Costly 
or  Extraordinary  Reconstruction  Project 

Notwithstanding  paragraphs  B.l.  and 
B.2.  above.  FAA  may  in  some  cases 
require  a  BCA  on  an  especially  costly  or 
extraordinary  reconstruction  project. 
For  instance,  if  a  proposed  project's 
estimated  costs  are  distinctly  high  as 
compared  to  other  typical 
reconstruction  projects  for  that  area,  the 
FAA  may  require  the  sponsor  to 
conduct  a  formal  BCA  for  the  purposes 
of  establishing  that  the  reconstruction 
project  is  a  cost-beneficial  means  of 
retaining  the  capacity  benefits  of  the 
facility  proposed  for  reconstruction. 

4.  Application  of  the  Policy  to  Facility 
Upgrade  Projects  and  the  Distinction 
Between  Reconstruction  Projects  and  a 
Facility  Upgrade 

Exemption  of  a  reconstruction  project 
from  the  requirement  for  a  B(!1A  does  not 
exempt  other  projects  that  are  associated 
with  the  reconstruction,  such  as 
upgrades  for  runway  strengthening  or 
widening.  The  following  guidelines 
apply: 

a.  An  upgrade  of  a  runway  is  defined 
as  any  strengthening  of  the  runway  that 
significantly  changes  the  character  of 
the  runway  and  results  in  a  1.5  Day- 
Night  Average  Sound  Level  (DNL)  or 
greater  increase  in  noise  over  auy  noise 
sensitive  area  located  within  the  65  DNL 
contour.  [DNL  is  the  energy-averaged 
sound  level  metric  used  by  the  aviation 
industry  to  determine  the  impact  of 
noise.]  The  definition  of  upgrade  above 
is  consistent  with  the  National 
Environmental  Policy  Act  (NEPA) 
requirements  for  an  environmental 
analysis  pursuant  to  FAA  Order 

5050. 4A,  Airport  Environmental 
Handbook,  para.  22  (1985). 

b.  Upgrade  projects  also  include 
capacity  projects,  such  as  runway 
lengthening  or  widening,  undertaken  to 
bring  airport  facilities  up  to  higher 
design  standards  which  will  permit  new 
classes  of  aircraft  to  use  the  airport. 

c.  FAA  has  determined  that  the  AIP 
portion  of  total  project  cost,  not  just  the 
AIP  cost  attributed  only  to  the  upgrade 
portion  of  the  project,  establishes  the 
threshold,  above  which  a  BCA  is 
required  for  a  discretionary  grant.  Total 
project  cost  is  defined,  in  this  instance, 
as  reconstruction  cost  plus  upgrade  cost. 
A  BCA  is  required  for  an  upgrade 
project  if  AIP  discretionary  funds 
exceed  $5  M  for  the  total  project  even 


if  AIP  discretionary  for  the  upgrade  on 
a  "stand-alone"  basis  is  less  than  S5  M. 

5.  Clarification  of  Which  Costs  Trigger  a 
BCA  Requirement 

The  BCA  requirement  is  triggered 
when  the  total  AIP  request  for 
discretionary  funds  for  a  capacity 
project  is  greater  than  $5  million.  Total 
costs  attributable  to  the  project  include, 
but  are  not  limited  to.  land  acquisition, 
site  preparation,  environmental 
mitigation  requirements,  noise 
mitigation  costs,  engineering,  and 
construction. 

6.  Application  of  the  Policy  to  General 
Aviation  (GAI  Airports 

FAA  has  determined  that  the  BCA  has 
proven  useful  in  assessing  the 
investment  potential  of  a  capacity 
project  at  commercial  service  airports. 
FAA  has  also  determined  that  the  BCA 
is  effective  in  the  evaluation  of  the 
potential  establishment  of  commercial 
service  and/or  cargo  operations  at  a  GA 
aiiport. 

However,  the  FAA  has  had  no 
experience  yet  in  evaluating  the  BCA 
guidance  document's  applicability 
where  an  airport  will  continue  to  serve 
only  GA  operations  and  where  an 
airport  sponsor  is  seeking  $5  million  or 
more  for  a  capacity  project.  Until  and 
unless  experience  shows  BCA  not  to  be 
useful  or  the  BCA  guidance  document 
not  to  be  applicable  at  airports  with 
only  GA  operations.  FAA  will  require 
the  sponsor  to  fully  demonstrate  its 
direct  aviation  related  benefits  and  will 
review  them  on  a  case-by-case  basis 
Benefits  must  be  attributable  to  direct 
aviation-related  factors.  Benefits  must 
be  quantified  based  on  data  that  can  be 
easily  obtained  and  certified  and  that 
can  be  consistently  applied,  e.g..  a 
reliever  airport's  contribution  to  delay 
reduction  at  a  primary  airport,  where 
delay  reduction  can  be  demonstrated 
and  measured.  Benefits  that  can  be 
ascribed  to  local  economic 
improvements,  but  are  not  aviation- 
related  benefits,  will  not  be  considered 
as  allowable  benefits. 

FAA  is  considering  developing 
standard  guidance  for  the  application  of 
the  BCA  requirement  to  GA  airports.  In 
order  to  do  this,  we  need  to  be  able  to 
quantify'  the  benefits  of  GA  activity 
Accordingly,  the  FAA  is  willing  to 
receive  input  on  developing 
methodology  to  identify  and  measure 
these  benefits. 

C.  Responses  to  Comments  Requested 
on  June  24,  1997 

The  June  24.  1997.  policy  requested 
comments  on  (1)  the  dollar  threshold  for 
AIP  grants  above  which  a  BCA  must  be 
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performed:  (2)  the  interim  BCA 
guidance  issued  on  that  same  date;  and 
(3)  preparation  of  FAA  forecasts  of 
enplanements  and  operations.  Although 
the  final  guidance  is  not  part  of  this 
Federal  Register  Notice,  information 
pertaining  to  obtaining  this  document  is 
li.sled  under  the  ADonesSES  .Section 
mentioned  earlier  in  this  notice. 

1 .  A  Summary  of  Changes  to  the  BCA 
Guidance  Based  on  Comments  Received 
by  FAA 

a.  The  comments  requested  on  the 
June  24, 1997.  policy  were  mixed 
regarding  the  threshold  values  for 
requiring  BCA  for  discretionary  funds. 
The  FAA  made  no  changes  to  the 
threshold  values  based  on  the  comments 
received.  lAs  part  of  its  own  internal 
review,  as  discussed  in  B.l.  through  B.6. 
above,  certain  exemptions  to  the  BCA 
policy  were  made.}  The  FAA  also 
received  several  conunents  on  aspects  of 
the  policy  other  than  the  dollar 
threshold. 

b.  Although  there  were  few  comments 
OQ  the  interim  guidance  itself,  the  FAA 
has  made  changes  to  its  final  guidance 
as  a  result  of  the  comments  and  FAA's 
further  experience.  The  most 
substantive  two  changes  are: 

i.  "Section  12.  Adjustments  of 
Benefits  and  Costs  fbr  Induced 
Demand"  has  been  made  an  optional 
analysis.  If  an  airport  sponsor  believes 
that  it  can  credibly  accomplish  this 
analysis  and  doing  so  will  help  its  case, 
then  the  airport  sponsor  is  encouraged 
to  do  the  induced  demand  analysis.  The 
FAA  has  moved  the  section  on  Induced 
Demand  from  Section  12  to  Appendix  C 
in  the  final  guidance. 

ii.  In  "Section  10.4.1.3.  Demand 
Adjustment  for  Exponential  Delay 
Growth,"  the  cap  on  average  delay  has 
been  increased  from  15  minutes  to  20 
minutes. 

c.  There  were  no  comments  regarding 
FAA  forecasting  of  enplanements  and 
operations. 

2.  More  Detailed  btfonnaOon  on 
Comments  Received  on  the  June  24, 
1997.  Policy 

a.  Comments  on  the  Dollar  Threshold 
Above  Which  BCA  Is  Required  and  on 
Other  Aspects  of  the  Policy 

i.  Onecommentor  wrote  that  the  BCA 
policy  will  improve  financial  discipline 
and  should  be  extended  to  cover 
additional  projects,  particularly  those 
funded  bv  Passenger  Facility  Charges 
IPFCs). 

The  FAA  partially  concurs.  The  FAA 
agrees  that  the  BCA  policy  will  improve 
financial  discipline  and  that  a  BCA  is  an 
effective  tool  for  assessing  those  projects 


currently  covered  by  the  poUcy,  i.e., 
discretionary  grants  for  capacity  projects 
and  LOls  While  the  FAA  does  not  plan 
on  expanding  the  use  of  the  BCA  to 
other  AIP  projects,  we  will  continue  to 
refine,  and  as  necessary,  expand  our  use 
of  investment  tools. 

However,  the  FAA  doe  not  foresee 
that  the  policy  will  be  extended  to  PFCs. 
Executive  Order  12893  is  the  principal 
basis  for  applying  the  BCA  requirement. 
The  principles  to  which  the  Executive 
Order  refers  apply  only  to  Federal 
spending  for  inh^structure  programs, 
i.e.,  direct  spending  and  grants.  PFCs  are 
not  considered  Federal  direct  spending 
or  grants,  and  are  therefore  not  covered 
under  the  Executive  Order  to  the  policy. 
For  a  project  to  be  funded  by  PFC 
revenues,  the  project  must  be  an  eligible 
airport-related  project,  must  accomplish 
the  PFC  objectives  established  under  49 
use  40117(d)(2),  and  must  be 
supported  with  adequate  justification. 
However,  a  public  agency  is  not 
precluded  from  submitting  a  BCA  to 
support  its  case  for  adequate 
justification. 

There  is  not  at  this  time,  nor  does  the 
FAA  foresee,  a  regulatory  requirement 
for  the  FAA  or  an  applicant  to  conduct 
BCA  as  part  of  the  PFC  application  and 
review  process.  Consequently,  the  FAA 
has  not  issued,  and  does  not  foresee 
issuing,  a  policy  requiring  BCA  for  PFC 
projects.  Such  a  policy  would,  most 
probably,  require  an  amendment  to  the 
PFC  regulation  including  a  formal 
notice  and  comment  period  in  the 
Federal  Register. 

ii.  One  commentor  indicated  that 
BCA  ought  to  be  made  a  work  element 
in  each  new  master  plan. 

The  FAA  concurs  with  this  concept. 
The  FAA  ciurently  recommends  use  of 
a  BCA  during  the  alternatives  analysis 
of  planning  studies  for  planned 
development,  the  scope  and  time  of 
which  is  suitable  for  BCA.  This  will 
help  ensure  that  all  project  requirements 
are  completed  conoirrently  so  as  to 
facilitate  timely  project  approvals.  The 
FAA  is  looking  at  ways  to 
institutionalize  BCA  in  master  planning, 
including  making  the  BCA  a  required 
work  item  in  any  appropriate  master 
plan  funded  with  AW  grants. 

ill.  Three  commentors  wrote  that  the 
BCA  policy  is,  or  could  be  construed  to 
be,  inappropriate,  too  extensive,  or  will 
not.  or  may  not,  return  value  at  least 
equal  to  the  effort  involved. 

The  FAA  non-concurs. 

There  were  several  aspects  to  this 
comment. 

(1)  BCA  should  be  limited  to  short 
term  projects.  BCA  should  be  applied  to 
any  capacity  project  that  exceeds  the 
dollar  thresholds,  whether  that  project 


is  short  term  or  long  term.  The  FAA 
agrees  that  there  are  more  unknowns 
associated  with  long  term  projects  just 
because  of  the  longer  time  horizon. 
However,  this  imcertainty  potentially 
enhances  the  value  of  applying  an 
analytical  tools  such  as  a  BCA  to  help 
in  making  decisions. 

Furthermore,  the  FAA  believes  that  a 
BCA  should  be  done  early  enough  in  the 
alternatives  selection  process  so  that  no 
feasible  alternative  has  been  included  or 
excluded  without  considering  its 
economic  impact.  However,  the  FAA 
also  believes  that  it  does  not  make  sense 
to  complete  a  BCA  on  projects  for  which 
there  is  no  serious  commitment  for 
implementation.  As  stated  in  FAA's 
response  to  Comment  C.2.a.ii.  above,  the 
FAA  is  examining  ways  to 
institutionalize  early  BCA  within  the 
master  planning  process,  and  currently 
is  recommending  early  BCA  for  projects 
that  are  within  five  years  of  requesting 
AIP  discretionary  funds  from  FAA. 

The  FAA  also  believes  that,  even  if 
the  project  falls  within  this  five  year 
window,  the  father  away  it  is  from  the 
implementation  date,  the  less  precise 
and  detailed  the  BCA  has  to  be.  The 
BCA  guidance  document  makes 
provision  for  BCAs  of  different  levels  of 
generality  in  "Section  9:  Level  of 
Effort."  However,  the  FAA  notes  that, 
when  a  project  is  submitted  to  the  FAA 
for  AIP  discretionary  funding,  it  must  be 
accompanied  by  a  valid  BCA  that  has 
addressed  a  full  range  of  alternatives. 

(2)  The  required  scope  of  the  BCA 
implied  by  the  interim  guidance 
document  is  excessive.  The  interim 
guidance  document  has  an  extensive  list 
of  possible  work  elements  and  these 
should  be  honed  to  a  practical 
minimum  in  specific  airport  BCAs. 

The  FAA  believes  that  "Section  9: 
Level  of  Effort"  in  the  guidance  already 
provides  that  the  BCA  scope  should  be 
comistent  with  factors  such  as  the 
complexity  of  projec-t,  its  projected 
timing,  and  the  consequences  of  an 
incorrect  decision. 

(3)  The  policy  itself  is  excessive  and 
inappropriate.  The  FAA  believes  a  BCA 
prepared  in  conjunction  with  a  master 
plan  or  environmental  analysis  is 
neither  excessive  nore  inappropriate 
because  it  provides  the  FAA  with  the 
information  necessary  to  justify  and 
defend  allocating  limited  AIP 
discretionary  funds  on  capacity  projects. 

The  FAA  has  designed  the  policy  to 
apply  only  to  AIP  discretionary  funding 
for  capacity  projects  over  which  FAA 
has  discretion  as  to  whether  it  will  or 
will  not  fund  the  projects.  The  FAA 
believes  that  it  requires  knowledge  of  a 
project's  alternatives  and  its  benefits 
and  costs  before  AIP  discretionary  funds 


Federal  Register / Vol.  64,  No.  240 /Wednesday,  Decembec  15,  1999/Notices 


70111 


are  awarded  for  a  project.  Given  that  no 
specific  airport  is  entiUed  to  these 
funds,  it  is  entirely  reasonable  that 
airport  sponsors,  if  they  wish  to  request 
these  funds,  provide  FAA  with  the 
information  it  needs  to  assure  itself  that 
it  has  made  a  good  decision. 

Additionally,  the  selection  criteria  for 
i:apacity  projects  requesting  AIP 
discretionary  funding  require  a  project 
level  BCA  per  Executive  Order  12893. 
Sec.  2(a)(2)  which  states  "Benefits  and 
costs  should  be  measured  and 
appropriately  discounted  over  the  full 
life  cycle  of  each  project." 

(4)  The  dollar  threshold  for 
discretionary  grants  for  capacity  projects 
and  LOls  is  too  low.  The  FAA.  disagrees. 
The  dollar  threshold  has  been  examined 
and  set  to  capture  those  projects  that  are 
likely  to  be  capacity  enhancing.  The 
dollar  threshold  is  consistent  with  the 
types  of  projects  that  raised  the  greatest 
congressional  concerns  over  how  FAA 
selected  projects  for  AIP  funding,  which 
led  to  the  BCA  requirement.  The  FAA 
has  already  refined  the  requirement  to 
exempt  projects  undertaken  solely  for 
the  objective  of  safety,  security, 
conformance  with  FAA  standards,  or 
enviroiunental  mitigation.  FAA  has 
further  narrowed  the  application  to 
exempt  certain  reconstruction  projects. 
The  FAA  notes  that  no  dollar  value  was 
established  in  Executive  Order  12893 
for  the  project  level  requirements.  At 
present,  the  FAA  is  satisfied  with  the 
threshold  and  has  no  intention  to  raise 
or  lower  the  level. 

(5)  The  policy  is  burdensome.  There 
is  no  reason  the  policy  will  be 
burdensome  if  the  airport  sponsor 
tailors  the  scope  of  the  BCA  to  the 
project.  The  FAA  expects  airport 
sponsors  to  make  only  that  case  which 
is  necessary  to  convince  the  FAA  that 
an  FAA  decision  to  fund  a  specific 
capacity  project  at  an  airport  will 
produce  aviation  benefits  greater  than 
the  costs  invested  in  the  project  and  that 
the  maimer  used  to  achieve  the 
development  objective  is  the  most 
economically  efficient.  We  encourage 
sponsors  to  contact  FAA  in  advance  of 
initiating  a  BCA  to  obtain  guidance  and 
assistance,  if  necessary,  in  applying  the 
appropriate  level  of  effort  to  this 
guidance. 

(6)  The  policy  constitutes  the 
promulgation  of  a  regulation.  The  BCA 
requirement  applies  only  to  capacity 
projects,  and  only  for  those  capacity 
projects  for  which  discretionary  funds 
or  LOls  are  sought  from  the  FAA.  The 
only  mandatory  requirement  is  that  the 
BCA  adequately  convinces  the  FAA  that 
awarding  an  AIP  discretionary  grant  or 
LOI  is  a  good  investment,  i.e.,  is  a  cost 
effective  investment  for  achieving  the 


project  objectives.  Because  the  decisions 
to  award  AIP  discretionary  grants  or 
LOls  are  matters  for  FAA  discretion,  the 
FAA  may  establish  criteria  for  their 
award  as  policies,  and  need  not  follow 
the  procedures  for  rulemaking  in  the 
Administration  Procedures  Act. 

(7)  The  policy  creates  an  additional 
basis  for  objection  to  capacity  projects. 
The  FAA  believes  that  most  capacity 
related  projects  that  meet  the  criteria  for 
a  BCA  are  likely  to  generate  opposition 
from  at  least  one  stakeholder  or 
stakeholder  group.  Therefore,  the  BCA. 
master  plan,  and  environmental 
documentation  must  be  consistent  and 
defensible.  As  discussed  above,  it  is 
appropriate  that  the  BC^  be  prepared  in 
conjunction  with  other  airport  planning 
or  environmental  studies.  While  the 
BCA  data  and  conclusions  may  provide 
project  opponents  with  additional 
material  on  which  to  comment,  the  FAA 
has  not  experienced  this  result  since  the 
first  BCA  requirements  were  established 
in  1994.  However,  the  FAA  will  track 
any  such  activity  resulting  from  the 
BCA  process  and  will  consider  an 
appropriate  response  at  that  time.  See 
also  our  response  to  the  comments  in 
C.2.a.iv.  immediately  below. 

iv.  Two  commentors  indicated  that 
the  BCA  review  process  should  be  made 
more  visible  to  the  public. 

The  FAA  non-concurs. 

There  were  two  aspects  to  this 
comment: 

(1)  There  should  be  public  conunent 
on  BCAs  as  part  of  the  funding  approval 
process.  The  FAA  does  not  wish  to 
extend  the  existing  review  and 
evaluation  period  for  awarding  project 
grants  and  LOls  and  is  concerned  that 

a  separate  public  comment  process, 
outside  the  planning  and  environmental 
process,  would  do  so.  The  FAA 
recognizes  that  there  is  merit  in 
evaluating  input  from  knowledgeable 
groups  other  than  airport  sponsors,  but 
BCA  is  only  one  of  several  requirements 
which  FAA  must  consider  which  are 
not  announced  separately  for  public 
review  and  conunent.  Inasmuch  as  there 
are  other  opportunities  for  interested 
parties  to  provide  input  on  the  value  of 
projects,  including  user  consultation  on 
AIP  applications,  the  FAA  does  not 
believe  it  necessan'  to  require  public 
comment  on  a  sponsor's  BCA. 

(2)  The  BCA  review  process  should  be 
identified  in  the  BCA  guidance 
document.  The  BCA  document  should 
identify  whether  BCA  projects  at 
different  airports  will  be  ranked  on  the 
basis  of  BCA  results,  whether  BCA 
results  are  treated  as  "pass-fail"  and 
what  others  factors  are  taken  into  ' 
account  in  the  FAA  review  and 
prioritizing  process.  Based  on  more  than 


five  years  experience  preparing  and 
reviewing  BCAs.  the  FAA  has  found 
that  each  BCIA  has  to  be  treated  on  a 
case-by-case  basis,  often  with  several 
rounds  of  consultation  between  airport 
sponsors,  their  consultants,  and  several 
different  FAA  offices.  These  reviews  can 
extend  over  several  years,  or  be 
accomplished  within  a  few  weeks, 
depending  on  project  complexity  and 
the  experience  of  the  airport  sponsor 
and  its  consultants  with  BCA.  Thus, 
except  in  the  broadest  generalities,  the 
FAA  is  not  able  to  identify  a  specific 
review  process. 

Nevertheless,  the  FAA  can  state  that 
it  has  no  present  intention  of  ranking 
different  airports'  projects  on  the  basis 
of  their  benefit-cost  ratios  or  net  present 
values.  However,  the  FAA  will  not  limit 
B(^  to  "pass-fail"  among  alternative 
projects  at  a  given  airport-  The  FAA  is 
interested  in  knowing  that  AIP 
discretionary  funds  are  being  used  in  an 
optimal  way  at  a  given  airport,  not  just 
that  a  specific  project  proves  to  have 
benefits  greater  than  its  costs. 

The  other  factors  used  in  deciding 
LOU  have  already  been  identified  in 
Federal  Register.  Vol.  62.  No.  121.  June 
24,  1997  [62  FR  34108).  They  are  die 
project's  effect  on  overall  national  air 
transportation  system  capacity  and  the 
airport  sponsor's  financial  commitment 
to  the  project.  The  FAA  prefers  not  to 
include  in  the  BCA  guidance  these  other 
factors  which  are  used  to  decide 
whether  a  project  seeking  an  LDI  is 
funded  or  not  because  they  are  not  part 
of  the  BCA.  Further  information  on 
FAA's  Priority  System  describing  bow 
FAA  ranks  its  allocation  of  ,MP  funding 
can  be  found  in  four  Federal  Register 
Notices.  Two  were  issued  in  Vol,  59. 
No.  209.  October  31. 1994.  "Policy  for 
Letter  of  Intent  Approvals  Under  the 
Airport  Improvement  Program"  (59  FR 
S4482)  and  "Policy  Regarding  Revision 
of  Selection  Criteria  for  Discretionary- 
Airport  Improvement  Program  Grant 
Awards  "  (59  FR  54484).  The  third  was 
i.ssued  in  Vol.  61.  No.  104.  May  29. 
1996.  "Notice  of  Airport  Capital 
Improvement  Program  National  Priority 
System:  Opportunity  to  Comment"  (61 
FR  26947).  The  fourth  was  in  Vol.  62. 
No.  164.  August  25.  1997.  "Airport 
Capital  Improvement  Program:  National 
Priority  System"  (62  FR  45007). 

v.  One  commentor  indicated  that  the 
docket  for  comments  on  the  BCA 
guidance  should  be  reopened  and  the 
policy  revieived  in  three  years. 

The  FAA  partially  concurs.  The  FAA 
will  take  under  consideration  the 
advisability  of  reopening  the  docket  and 
reviewing  FAA  BCA  implementation  in 
the  future. 
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b.  Comments  on  the  Guidance  Itself 

i.  Two  commentors  made  specific 
recommendations  on  methodology  in 
the  BCA  guidance  regarding  the 
structure  of  the  base  case,  increasing  the 
cap  on  average  delay,  estimation  of 
landside  delay,  and  explicitly 
identifying  in  the  BCA  guidance  those 
items  which  cannot  be  revised  (i.e., 
discount  rate,  values  of  live,  injury,  and 
time) 

The  FAA  partially  concurs. 

There  are  four  aspects  to  this 
comment: 

(1 }  The  base  case  should  be  realistic 
and  meet  project  objectives.  The  FAA 
believes  that  the  interim  BCA  guidance 
on  the  role  of  the  base  case  should  not 
be  changed.  The  base  case  represents 
best  practices  at  the  airport  short  of  a 
major  initiative.  As  such,  the  base  case 
may  not  accomplish,  or  fully 
accomplish,  the  specific  objective(s)  of  a 
major  initiative  (project),  such  as  to 
reduce  delay  from  current  levels. 
Rather,  the  base  case  may  at  best  hold 
average  delay  at  a  constant  level  per 
operation  or  cause  it  not  to  wrorsen  as 
severely  as  it  would  in  a  "do  nothing" 
approach.  Similarly,  an  objective  such 
as  accommodating  larger  and  more 
efficient  aircraft  at  the  airport  may  not 
be  possible  short  of  a  major  pavement 
initiative.  Thus,  the  base  case  should 
not  be  held  to  the  standard  of  "meeting" 
objectives  of  a  major  initiative. 

To  prevent  future  confusion,  the 
second  sentence  of  Section  6  in  the 
interim  guidance  will  be  replaced  with 
the  following:  "Ideally,  the  reference 
point  should  be  the  optimal  cause  of 
action  compatible  with  the  specified 
project  objectives  that  would  be  pursued 
in  the  absence  of  a  major  initiative. 
However,  in  most  instances,  the  base 
case  will  not  fully  meet  the  objectives 
specified  for  the  potential  project." 

(2)  The  cap  on  average  delay  should 
be  increased  from  15  minutes  to  20 
minutes  and  methods  should  be 
discussed  to  assess  additional  benefits 
for  those  alternatives  which  do 
accommodate  demand.  The  FAA  has 
reviewed  actual  delay  data  at  one  of  the 
nation's  largest  and  most  delayed 
airports.  Based  on  that  data,  the  FAA 
agrees  that  the  cap  on  average  delay 
should  be  increased  from  15  minutes  to 
20  minutes  and  has  changed  the  BCA 
guidance  to  reflect  this.  Capping  delay 
applies  to  all  alternatives  under 
consideration  which  otherwise  would 
exceed  the  cap. 

The  BCA  guidance  is  very  extensive 
and  considers  all  benefits  for  which  the 
FAA  has  identified  a  credible  method 
for  measurement.  However,  if  there  are 
benefits  that  the  BCA  guidance  does  not 


cover,  the  airport  sponsor  has  wide 
latitude  in  including  them  in  its  BCA. 
The  FAA  is  willing  to  consider  any 
credible  methods  for  assessing 
additional  aviation  related  benefits  and 
is  willing  to  consider  modifying  the 
BCA  guidance  to  include  these  methods. 

(3)  Methods  of  estimating  landslide 
delay  may  lead  to  suboptimal  decisions. 
The  FAA  is  willing  to  consider  any 
reasonable  approach  for  quantifying 
landside  delay  issues,  including 
passenger  convenience,  and  modifying 
the  BCA  guidance  to  include  these 
methods. 

Typically,  discretionary  funding  for 
terminal  buildings  is  limited  to  non-hub 
primary  and  non-primary  commercial 
service  airports.  In  all  likelihood,  a  BCA 
for  a  terminal  building  project  at  such 
an  airport  would  not  cover  work  items 
such  as  people-mover  systems, 
consequently  passenger  transit  time 
versus  passenger  walking  distances 
would  not  be  evaluated.  However,  in 
some  cases,  particularly  where  an 
airside  facility  such  as  an  apron  or 
taxiway  is  an  integral  part  of  a  terminal 
improvement,  a  BCA  of  integrated 
terminal  facility  may  be  a  necessary 
component  of  the  BCA  to  support  AIP 
funding  of  the  apron  or  taxiway.  In  this 
case,  the  FAA  would  be  willing  to 
consider  any  reasonable  approach  to 
quantifying  passenger  convenience 
associated  with  a  moving  sidewalk  or 
other  facilities  to  enhance  passenger 
flows. 

(4)  Those  items  which  cannot  be 
revised  (i.e..  discount  rate,  values  of  life, 
injury. _and  time)  should  be  explicitly 
identified  in  the  BCA  guidance.  A 
paragraph  has  been  added  to  "Section  5: 
Assumptions"  identifying  those  items 
which  cannot  be  revised. 

ii.  Two  commentors  indicated  that 
treatment  of  "induced  demand"  should 
be  dropped  from  the  guidance  or  its 
inclusion  made  optional. 

The  FAA  concurs.  "Section  12: 
Adjustment  of  Benefits  and  Costs  for 
Induced  Demand"  has  been  made 
optional  and  moved  to  Appendix  C  of 
the  BCA  guidance. 

c.  Comments  on  FAA  Forecasts  of 
Enplanements  and  Operations 

The  FAA  received  no  comments  on 
FAA  forecasts  of  enplanements  and 
operations.  However,  the  FAA  notes 
that  sponsors  must  use  consistent 
forecast  data  in  all  planning  and 
environmental  studies  of  the  project, 
including  the  BCA. 


■  Issued  in  Washington.  DC.  on  Novemtwr 

24. 1999. 

Catherine  M.  Lang. 

Director,  Office  of  Airport  Planning  and 

Programming. 

lohn  M.  Rodgere, 

Director.  Office  of  Aviation  Policy  and  Plans. 

(FR  Doc  99-32172  Filed  12-14-«9;  8:45  am) 

auMQ  COOE  49ia-is-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  21 1  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  waiver  of  compliance  with 
certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  native  of  the  relief  being 
requested,  and  the  petitioner's 
argujnents  in  favor  of  relief 

Canadian  Pacific  Railway  (Waiver 
Petition  Docket  Number  FRA-1999- 
S8B4I 

Canadian  Pacific  Railway  (CP)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Locomotive 
Safety  Standards,  49  CFR  229.29(a), 
concerning  the  time  interval 
requirements  of  the  periodic  cleaning, 
repairing  and  testing  of  locomotive  air 
brake  components  for  all  of  its 
locomotives  operating  in  the  United 
States  equipped  with  26L  type  brake 
equipment.  FRA  currendy  permits 
railroads  to  operate  locomotives 
equipped  with  26L  type  brakes  for 
periods  not  to  exceed  1,104  days  before 
performing  the  testing  and  inspection 
required  by  49  CFR  229.29(a). 

CP  has  been  testing  this  48  month 
extended  cleaning  interval  in  a  joint 
effort  with  Transport  Canada  under  FRA 
waiver  U-68-4A.  CP  has  published  the 
final  test  results,  which  CP  claims 
indicate  that  26L  type  brakes  can  be 
safely  operated  on  a  48  month  schedule 
provided  there  is  a  maintenance 
program  in  place  to  prevent  moisture 
and  contaminants  from  entering  the 
brake  valves.  CP  further  claims  that  the 
test  results  are  supported  by  records 
which  indicate  that  since  1992,  CP  has 
not  experienced  a  train  accident  as  the 
result  of  a  malfunction  of  the  26L  brake 
system  or  its  sub  components. 

A  report  issued  in  April  1997  by  the 
Rail  Safety  Directorate.  Transport 
Canada,  indicated  that  the  overall  test 
was  successful,  however,  four 
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problematic  valves  were  identified,  the 
SA  26  independent  brake  valve,  the  26C 
brake  valve,  the  P2A  brake  application 
valve,  and  the  Al  charging  valve.  Due 
to  the  problems,  it  was  recommended 
that  these  components  stay  on  a  36 
month  interval  until  further  testing  was 
accomplished  and  evaluated.  Further 
controlled  evaluation  of  the  four 
problematic  valves  was  performed  on  a 
group  of  ten  locomotives.  At  the 
conclusion  of  this  testing,  it  was 
determined  that  due  to  reUable  filtration 
and  expulsion  of  contaminants  from  the 
air  system,  along  with  improved  trouble 
shooting  methods,  all  exceptions  to 
these  valves  have  been  corrected. 

Based  on  all  of  the  test  programs. 
Transport  Canada,  in  a  letter  dated  May 
11. 1999.  approved  CP's  request  to 
extend  the  inspection  interval  from  36 
to  48  months  for  26L  t>'pe  brake 
equipment  with  the  following 
provisions: 

♦  Air  compressors  be  maintained  in 
accordance  with  recommended 
practices; 

^  There  are  effective  inspections  in 
place  to  oversee  that  the  compressor  is 
functioning  effectively: 

^  Employees  are  trained  and 
qualified  to  carry  out  their  specific  tasks 
effectively; 

♦  Systems  for  the  discharge  or 
removal  of  moisture  such  as  automatic 
drain  valves  and  air  dryers  are 
maintained  to  function  effectively. 

CP  would  like  approval  for  this 
request  to  harmonize  regulatory 
standards  and  permit  the  continued 
interchange  of  locomotives  and  railway 
commerce  between  Canada  and  the 
United  Slates  as  contemplated  bv  the 
NAFTA  accord. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  vnitten  views,  data,  or 
comments.  FRA  does  not  anUcipate 
scheduling  public  hearings  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant 
hearings.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  1999-5894)  and 
must  be  submitted  to  the  Docket  Clerk. 
DOT  Docket  Management  FaciliU', 
Room  PL-401  (Plaza  Level),  400  '7th 
Street,  S.W..  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 


practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
http://dms.dol.gov. 

Issued  in  Washington.  D.C.  on  December  9. 
1999. 

Grady  C  Cothen.  |r.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
IFRDoc.  99-32442  Filed  12-14-99:  8:45  ami 
BILUNG  COOE  WID-OS-P 


DEPARTMENT  OF  TRANSPORTA-HON 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief 

Long  Island  Rail  Road  Company 
(Waiver  Petition  Docket  Number  FRA- 
1999-6372) 

The  Long  Island  Rail  Road  Company 
(LIRR)  is  seeking  a  temporary  waiver  of 
compliance  with  the  Passenger 
Equipment  Safety  Standards,  49  CFR 
Part  238.1 13.  which  requires  that 
effective  November  8.  1999.  each 
passenger  car  have  a  minimum  of  four 
emergency  window  exits. 

LIRR  requests  a  time  extension  until 
December  31.  2001.  to  bring  its  M-1 
fleet  into  compliance.  They  state  that 
the  remainder  of  1999  will  be  used  to 
prototype  the  three  different  types  of 
windows  that  will  be  needed.  LIRR  also 
states  that  the  retrofitting  will  be 
accomplished  on  a  three  year  cjcle  with 
one  third  of  the  fieet  being  modified  per 
year. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notif\'  FRA.  in  wxiting.  before 


the  end  of  the  comment  period  and 
specif>'  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.^..  Waiver 
Petition  Docket  Number  1999-6372)  and 
must  be  submitted  to  the  Docket  Clerk. 
DOT  Docket  Management  Facility. 
Room  PI^-401  (Plaza  Level).  400  Vth 
Street.  S.W.,  Washington.  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  those  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  al  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  al 
http://dms.dot.gov. 

Issued  in  Washington,  D,C.  on  Decemtier  9. 
1999. 

Grady  C.  Cothen.  |r.. 
Deputy  Associate  Administrator  for  Safety- 
Standards  and  Program  Development 
IFR  Doc.  99-3244S  Filed  12-14-99;  8:45  ami 
BiLLMG  COOE  wio-as-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
.standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief 

Northeast  Illinois  Railroad  Corporation 
(Metra);  (Waiver  Petition  Docket 
Number  FRA-1999-6363) 

Metra  seok.s  a  permanent  waiver  of 
compliance  with  the  Passenger 
Equipment  Safety  Standards,  49  CFR 
Part  238.235,  which  requires  dial  by 
December  31.  1999,  each  power 
operated  door  that  is  partitioned  from 
the  passenger  compartment  shall  be 
equipped  with  a  manual  override 
adjacent  to  that  door.  Metra  requests 
that  the  waiver  be  granted  for  163 
electric  multiple  unit  passenger  cars 
(EMU's)  equipped  with  double  leaf 
power  operated  side  doors.  Metra  states 
that  one  of  each  of  the  double  leaf 
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power  operated  side  doors  is  equipped 
with  a  manual  override.  They  indicate 
that  these  EMU's  will  be  retired  and 
replaced  within  the  next  ten  years. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  conunent,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  1999-6363)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-«01  (Plaza  Level),  400  7th 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  by  December 
27,  1999,  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  at  the  above 
facility.  All  dociunents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  web  site  at 
bttp://dms.dot.gov. 

Issued  in  Washington,  D.C.  on  December 
9,  1999. 

Grady  C,  Colben.  Jr.. 

Deputy  Associate  Administmtor  for  Safety 
Standards  and  Program  Development. 
IFR  Doc  99-32441  Filed  12-15-99;  8:45  am] 
BUMO  COOe  4ailMI*-i> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petnion  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  fovor  of  teliet 


Northeast  Illinois  Railroad  Corporation 
(Metra)  (Waiver  Petition  Docket 
Number  FRA-1999-a361) 

Metra  is  seeking  a  permanent  waiver 
of  compliance  with  the  Passenger 
Equipment  Safety  Standards,  49  CFR 
Part  238.307(d)(S),  which  requires  that 
each  coupler  be  inspected  not  less 
frequently  than  every  184  days.  Metra 
states  that  they  currently  inspect  these 
couplers  on  an  annual  basis  using 
contour  maintenance  gage  No.  31000, 
aligning  wing  gage  No.  32600  and  bee 
slack  gage  No.  34100-1.  Metra  contends 
that  this  inspection  process  is  more 
restrictive  than  that  required  by  49  CFR 
Part  238.  They  further  state  that  the 
failure  rate  of  couplers  for  any  defect  is 
less  than  one  percent  per  year. 
Therefore,  they  request  the  inspection 
interval  be  extended  to  365  days. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  1999-6361)  and 
must  be  submitted  to  the  Docket  Clerk. 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400  7th 
Street,  S.W..  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  alter  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. -5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
http://dms.dot.gov. 

issued  in  Washington.  D.C  on  December  9, 

1999. 

Grady  C.  Collmn.  |r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  99-32443  Filed  12-14-99:  845  am) 
aiLUHQCOOE  4t10-0*-» 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  tor  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49,  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Northeast  Illinois  Railroad  Corporatioii 
(Metra):  (Waiver  Petition  Docket 
Number  FRA-1999-63e4| 

Metra  seeks  a  permanent  waiver  of 
compliance  with  the  Passenger 
Equipment  Safety  Standards,  49  CFR 
Part  238.303,  which  requires  exterior 
calendar  day  inspection  and  49  CFR 
238.313,  which  requires  a  class  one 
brake  test  be  performed  by  a  qualified 
maintenance  person.  Metra  requests  that 
on  weekends  (Saturday  and  Sunday) 
and  holidays  these  tests  be  performed 
by  a  qualified  person,  not  a  qualified 
maintenance  person  required  in  the 
Passenger  Equipment  Safety  Standards. 
Metra  states  that  in  many  cases  a 
qualified  person  can  be  a  member  of  the 
train  crew. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
cormection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
bearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
shotild  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  {e.g..  Waiver 
Petition  Docket  Number  1999-6364)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400  7th 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
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inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  D.C,  on  December 
9. 1999. 
Grady  C  Cothan,  |r.. 

Deputy  Associate  Administmtor  for  Safety 
Standards  and  Program  De\'ehpment. 
[FR  Doc.  99-32444  Filed  12-14-99;  8:45  am] 
BII.LJNG  COOE  WIIMM-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Thrall  Car  Manufacturing  Company 
(Waiver  Petition  Docket  Number  FRA- 
1999-6522) 

Thrall  Car  Manufacturing  Company 
(TCMC)  seeks  a  permanent  waiver  of 
compliance  from  certain  provisions  of 
the  Safety  Appliance  Standards,  49  CFR 
231.27(gj(3),  which  requires  that  the  end 
platform  hand  hold  be  located  not  less 
than  48  nor  more  than  60  inches  above 
the  end  platform. 

TCMC  states  that  3,199  covered 
hopper  cars  have  been  built  with  the 
hand  holds  located  45  '.'.i  inches  above 
the  end  platform. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
pr(x:eedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  1999-6522)  and 
must  be  submitted  to  the  DOT  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level),  400  7th  Street.  S.W.. 
Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 


taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  vnitten  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  am  -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  D.C.  on  December  9. 
1999. 

Grady  C  Codien,  |r„ 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
IFR  Doc.  99-32446  Filed  12-14-99;  8:45  am) 
afUJNQ  CODE  4B1(M16-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docitet  No.  NHTSA  99-5210;  NoMce  2] 

Ford  Motor  Co.;  Grant  of  Application 
for  Decision  of  Inconsequential 
Noncompliance 

This  notice  grants  the  application  by 
Ford  Motor  Company  (Ford)  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C.  301 18 
and  301 20  for  a  noncompliance  with  49 
CFR  571 .205.  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  205. 
"Glazing  Materials."  Ford  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573  "Defect  and  Noncompliance 
Reports."  The  basis  of  the  grant  is  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  May  5,  1999.  (64  FR 
24215)  affording  an  opportunity  for 
comment.  The  comment  closing  date 
was  June  4, 1999.  No  comments  were 
received. 

Paragraph  S6  of  FMVSS  No.  205, 
"Certification  and  marking,"  requires 
that  each  piece  of  glazing  material  be 
marked  as  stated  in  Section  6  of  the 
American  National  Standard  Safely 
Code  for  "Safety  Glazing  Materials  for 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways,"  Z26.1-1977,  January 
26, 1977.  as  supplemented  by  Z26.1  a- 
1980.  July  3,  1980  (ANSI  Z26).  This 
specifies  "...  immediately  adjacent  to 
the  words  "American  National 
Standard  "  or  the  characters  AS.  each 
piece  of  safety  glazing  material  shall 
further  be  marked  in  numerals  at  least 
0.070  inch  (1.78  mm)  in  height:  if 
compUong  with  the  requirements  of 
Section  4.  Application  of  Tests.  Item  1, 
with  the  numeral  1; .  .  ".  To  satisfy 
this  section  of  ANSI  Z26.1 ,  the 


windshields  would  normally  bear  the 
ASl  mark  on  the  windshield  adjacent  to 
the  Ford  trademark:  however,  the  mark 
was  not  applied  to  the  windshields  used 
in  the  noncomphing  vehicles. 

This  petition  concerns  approximately 
382.900  potentially  noncomplying 
vehicles  manufactured  by  Ford  between 
June  11, 1997  and  September  25, 1999. 
These  vehicles  included  certain  1998 
and  1999  Contour/Mystique.  Econoline. 
Ranger  models  and  approximately  8.400 
Mazda  B  Series  vehicles. 

Ford  supported  its  application  for 
inconsequential  noncompliance  with 
the  following: 

Ford  was  not  Hwant  of  any  allegalions  of 
accidents  or  iniuries  related  to  this  condition. 
Ford  Visteon  wa.s  notified  by  the  one  final 
stage  manufacturer  of  the  Econoline 
windsliields  wilb  !t3e  missing  ASl  mark,  in 
our  judgment,  the  condition  is  highly 
unlikely  to  present  any  risk  of  injury. 
Therefore.  Fold  intends  to  petition  to  the 
Administrator  for  exemption  from  the 
notification  and  remedy  requinjmcnts  of  the 
Act  on  the  basi.s  that  the  condition  is 
inconsequonlial  as  it  relates  to  motor  vehicle 
safety. 

To  avert  any  potential  customer  difficulty 
during  vehicle  inspections  in  stales  where 
glazing  markings  are  checked  during  the 
inspection  process,  two  actions  are  tieing 
taken  by  Ford.  First.  cu.sIomers  in  those  slates 
will  bo  mailed  letters  (to  Iw  presented  to 
inspection  authorities,  if  necessaryl 
identifying  the  condition,  and  certifying  that 
the  windshields  meet  all  other  marking  and 
performance  requirements  of  Standard  205. 
The  letter  will  also  offer  to  apply  the  ASl 
mark,  of  so  requested  by  these  customer*. 
Second,  letters  will  be  sent  to  the  appropriate 
slate  authorities  prodding  an  explanation  of 
the  condition,  certification  that  the 
windshields  fully  meet  all  other  mariiiog 
requirements  and  all  performance 
requireraenls  of  Standard  205,  and  a  listing 
of  vehicle  VIN  numbers  of  all  affected 
vehicles  registered  in  that  state. 

NHTSA  has  reviewed  Ford's 
application  and,  for  the  reasons     ^ 
discussed  below,  concludes  that  Uie 
noncompliance  of  Ford's  windshields  is 
inconsequential  as  to  motor  vehicle 
safety.  The  affected  windshields,  while 
produced  without  the  ASl  mark, 
contain  all  other  markings  required  by 
FMVSS  No.  205  and  ANSI  Z26.1. 
including  the  manufacturer's  trademark. 
DOT  number,  and  model  number.  The 
model  number  identifies  Uie  glazing 
material  as  laminated  safely  glass.  ASl 
In  addition,  the  trademark  includes  the 
word  "Laminated  "  and  also  includes  an 
aftermarket  National  Auto  Glass 
Specifications  number  that  identifies 
the  vehicles  for  which  the  windshields 
are  designed.  With  the  windshield 
markings  provided,  NHTSA  believes 
that  a  vehicle  owner  is  unlikely  to 
encounter  any  problems  obtaining  the 
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appropriate  replacement  windshield 
should  tiiat  need  arise. 

The  aifected  windshields  also  meet  all 
performance  requirements  of  FMVSS 
No.  205  and  ANSI  Z26.1.  The  stated 
purposes  of  FMVSS  No.  205  are  to 
reduce  injuries  resulting  from  impact  to 
glazing  surfaces,  to  ensure  a  necessary 
degree  of  transparency  in  motor  vehicle 
windows  for  driver  visibility,  and  to 
minimize  die  possibility  of  occupants 
being  dirown  through  the  vehicle 
windows  in  collisions.  Because  the 
affected  windshields  fiilly  meet  all  of 
the  applicable  performance 
requirements,  the  absence  of  the  ASl 
mark  has  no  effect  upon  the  ability  of 
the  windshield  glazing  to  satisfy  these 
stated  purposes  and  thus  perform  in  the 
manner  intended  by  FMVSS  No.  205. 

On  February  11.  1999.  and  luly  8. 
1999.  Ford  mailed  letters  to  appropriate 
state  authorities  identifying  the  missing 
marking  and  certifying  that  the 
windshields  fully  meet  the  marking  and 
performance  requirements  of  FMVSS 
No.  205  followed  by  letters  to  vehicle 
owners  on  March  5. 1999.  and  August 
3. 1999. 

In  consideration  of  the  foregoing. 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  proof  that  die 
noncompliance  it  describes  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  Ford's  petition  is  granted, 
and  it  is  exempted  from  providing 
notification  and  remedy  of  the 
noncompliance  as  required  by  49  U.S.C. 
30118  and  30120. 

Issued  on  Oec<?mber  tO.  1999. 
Stepheo  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  99-32464  Filed  12-14-99:  8:45  ami 
BIUINC  cooc  wio-w-p 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  29430  (Sut)-No. 
21)1 

Norfolk  Southern  Corporation — 
Control — Norfolk  and  Western  Railway 
Company  and  Souttiern  Railway 
Company  (Ar1}itration  Review) 

ACTION:  Request  for  comments. 

SUMMARY:  The 

Transportation  •  Communications 
International  Union  (TCU)  has  filed 
with  the  Board  an  appeal  of  an 
arbitration  panel's  decision  holding  that 
the  Norfolk  Southern  Railway  Company 
(NSR)  is  not  required  to  pay 
displacement  allowances  to  claimant 
employees  after  (1)  their  work  was 


transferred  to  a  new  location  as  a  result 
of  the  railroad  consolidation  that 
created  NSR  and  (2)  they  exercised  their 
seniority  rights  to  take  lower  paying  jobs 
at  their  current  locations  rather  than 
follow  their  jobs  to  the  new  location.  We 
are  requesting  comments  from  the 
public  to  develop  a  more  complete 
record  on  the  fundamental  issue  raised 
here  concerning  displacement 
allowances  under  our  labor  protective 
conditions  imposed  in  rail 
consolidation  approvals. 
DATES:  Comments  are  due  by  February 
14.  2000.  By  March  14,  2000,  TCU,  NSR, 
and  intervener.  Brotherhood  of 
Maintenance  of  Way  Employes,  may  file 
replies  to  the  cotnments. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 
Finance  Docket  No.  29430  (Sub-No.  21) 
to:  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Sti^et,  N.W.'  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  the  representatives  of  TCU 
and  NSR  and  to  intervener.  Brotherhood 
of  Maintenance  of  Way  Employes: 
Mitchell  M.  Kraus,  Christopher  Tully, 
Transportation  •  Communications 
International  Union,  3  Research  Place. 
Rockville,  Maryland  20850 
feffi^y  S.  Berlin,  Krista  L.  Edwards, 
Sidley  i.  Austin,  1722  Eye  Street, 
N.W..  Washington.  DC  20006 
Donald  F.  Griffin.  Brotherhood  of 
Maintenance  of  Way  Employes,  Suite 
460. 10  G  Street.  N.E..  Washington, 
DC  20002 
FOR  FURTHER  INFORMATION  CONTACT: 
loseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.1 
SUPPLEMENTARY  INFORMATION: 

By  this  notice,  we  are  requesting 
public  comments  on  issues  presented  by 
the  record  on  the  appeal  of  an 
arbitration  award  issued  by  a  panel 
chaired  by  neutral  member  William  E. 
Fredanberger,  Jr.  (the  Award). 

Background 

In  Finance  Docket  No.  29430  (Sub-No. 
1).  Morfolk  Southern  Corp. — Control — 
Norfolk  e-  W.  fly.  Co..  366  I.C.C.  173 
(1982).  our  predecessor  agency,  the 
Interstate  Commerce  Commission  (ICC), 
approved  the  railroad  consolidation  that 
resulted  in  the  creation  of  NSR.  This 
consolidation  was  approved  subject  to 
the  standard  labor  protective  conditions 
established  in  New  York  Dock  Ry. — 
Control — Brooklyn  Eastern  Dist..  366 
ICC.  60.  84-90  (1979)  (New  Vori- 
Dock).  affd.  New  York  Dock  Rv.  v. 
United  States,  609  F.2d  83  (2d'Cir. 
1979).  Under  New  York  Dock,  labor 
changes  related  to  approved 


transactions  are  implemented  by 
agreements  negotiated  before  the 
changes  occur.  If  the  parties  cannot 
agree  on  the  nature  or  extent  of  the 
changes,  the  issues  are  resolved  by 
arbitration,  subject  to  appeal  to  the 
Board  under  our  deferential  Lace 
Curtain  standard  of  review.'  Once  the 
scope  of  the  necessary  changes  is 
determined  by  negotiation  or 
arbitration,  employees  adversely 
affected  by  them  are  entided  to  receive 
comprehensive  displacement  and 
dismissal  benefits  for  up  to  6  years. 

As  a  recent  initiative  in  continuing  to 
carry  out  that  consolidation,  NSR 
developed  a  plan  to  coordinate  and  to 
centralize  certain  crew  calling  functions 
performed  at  various  locations 
throughout  the  merged  system  into  a 
Crew  Management  Center  located  in 
Adanta.  GA.  On  luly  3.  1996,  the  carrier 
and  TCU  reached  an  agreement  to 
implement  this  plan  (the  Implementing 
Agreement).^  On  May  13,  1997.  NSR 
notified  TCU  of  its  intention  to  transfer 
work  in  accordance  with  the 
Implementing  Agreement.  Specifically, 
the  carrier  announced  that  crew  calling 
work  performed  on  the  Tennessee 
Division  at  Knoxville,  TN,  would  be 
transferred  to  the  AUanta  Crew 
Management  Center.  Positions  would  be 
abolished  at  Knoxville  and  similar 
positions  would  be  established  in 
Atlanta.  On  July  21, 1997,  the  carrier 
announced  a  similar  transfer  of  work 
ft'om  the  Kentucky  Division  to  the 
AUanta  Crew  Management  Center. 

Claimants  worked  on  the  Tennessee 
and  Kentucky  Divisions  before  their 
positions  on  those  divisions  were 
abolished.  Claimants  were  offered 
similar  positions  in  Atlanta,  carrying  the 
same  rate  of  pay.  Acceptance  would 
have  required  claimants  to  change  their 
residences  to  Adanta.  Rather  than  move 
to  Atlanta,  the  claimants  exercised 
seniority  under  their  collective 
bargaining  agreement  to  obtain  positions 
on  the  Tennessee  and  Kentucky 
Divisions  that  carried  rates  of  pay  that 
were  less  than  the  rates  in  Atlanta,  but 
that  did  not  require  them  to  move. 

Claimants  subsequendy  requested 
displacement  allowances  under  New 
York  Dock  in  order  to  recoup  the 
difference  between  (1)  the  salaries  they 
received  on  those  divisions  for  the  year 
before  their  positions  were  abolished 
and  (2)  their  reduced  salaries  on  the 


Tennessee  and  Kentucky  Divisions.  The 
carrier  denied  claimants'  requests, 
arguing  that  employees  who  accept 
lower  paying  jobs  in  their  current 
locations  rather  than  following  their 
work  to  a  new  location,  which  would 
have  paid  them  at  the  same  level  as  they 
were  previously  compensated,  are 
ineligible  for  displacement  allowances 
under  New  York  Dock.  TCU  then  took 
the  issue  to  arbitration  under  Article  I, 
Section  11  of  New  York  Dock. 

The  arbitration  panel  nUed  that 
claimants  were  not  entitled  to  benefits 
under  New  York  Dock.  The  panel  based 
its  decision  on  two  grounds:  (1)  that 
benefits  were  precluded  by  a  footnote  in 
a  prior  Board  decision: '  and  (2)  that 
claimants  were  not  "displaced" 
employees  under  New  York  Dock 
because  their  displacement  resulted 
from  their  refusal  to  follow  their  work 
rather  than  fi^m  the  transaction  that 
created  NSR.  ••  The  employee  member  of 
the  panel  dissented  from  this  ruling  but 
did  not  issue  a  separate  opinion. 

TCU  filed  an  appeal  of  the  panel's 
Award.  The  Brotherhood  of 
Maintenance  of  Way  Employes  (BMWE) 
filed  a  petition  to  intervene  and 
tendered  a  separately  filed  brief  in 
support  of  TCU's  appeal.'  NSR  replied 
in  opposition  to  TCU's  appeal  and 
BMWE's  petition. 

In  a  separate  decision  served 
contemporaneously  with  the 
publication  of  this  notice,  we  granted 
BMWE's  petition  to  intervene,  denied  a 
motion  by  NSR  to  reject  part  of  BMWE's 
evidentiary  submission,  and  denied 
BMWE's  motion  to  disqualify  Arbitrator 
Fredenberger. 


'  Undrr  49CFR  1115.8.  Ihe  >tandani  of  review  It 
provided  in  Chicago  fr  .Vort/i  Wnifm  Tfytn.  Co. — 
.Abandonment.  3  I.r..C.2d  729  (t9«71.  aff'd  sab  nam. 
IBgU'  V.  ICC.  B2«  F.2d  330  ID.C  Or.  1988)  tljtce 
Curtain). 

-*  TCU  Mitimilted  the  Implemenllng  Agrceinenl  la 
pages  6-15  of  Ejifa.  9  of  its  submission  to  the 
arbitration  panel. 


'The  panel  referred  to  the  finit  sentence  of  note 
Ul  of  our  decision  in  CSX  Corporation — Control— 
Chessie  System,  lac  ,  and  Seaboard  Coant  Une 
tndustrii^.  Inc.  lArhitratioi^  Rmiew),  STB  Finance 
Oocknl  No.  28905  (Sut>-No.  281  (STB  served  Sept 
3.  1997).  whore  we  staled:  "Tbe  ICC  has  in  the  past 
referred  to  the  fundamental  bar^in  underlying  the 
Washington  fob  Protection  Agreement  of  May  1936 
(W)PA),  upon  which  the  New  York  Dock  Conditions 
are  lutsed,  as  Ijeing  tlut  an  employee  must  accept 
anv  comparable  position  for  which  he  or  she  is 
qualified  regardless  of  location  in  order  to  be 
enlitled  to  a  displacement  allowance." 

Mn  particular.  Article  i.  Section  UblofNew  York 
Dock  provides  the  following  definition:  "(bl 
'Displaced  employee'  meens  an  employee  of  the 
railroad  who.  as  a  result  of  a  transaction  is  placed 
in  a  worse  position  wilh  respect  to  his 
compensation  and  rules  governing  his  working 
conditions." 

^  BMWE  argued  thai  we  must  vacate  Ihe  Award 
for  the  reason  that  neutral  member  William  P.. 
Fredenberger.  )r-.  was  convicted  of  iRX  evasion  in 
federal  court  in  April  1999.  BMWE  iilso  argues  that 
Ihe  TCU  claimants  arc  lawfully  enUtled  to  benefits 
nodet  New  York  Dock  as  displaced  employees  and 
should  nneive  them  as  a  matter  of  sound  policy. 


Conunents  and  Information  Requeirted 

Overview 

Under  our  Lace  Curtain  standard  of 
review,  we  do  not  review  issues  of 
causation,  the  calculation  of  benefits,  or 
the  resolution  of  other  factual  questions 
in  the  absence  of  egregious  error.  As 
opposed  to  those  types  of  issues,  TCU 
presents  a  fundamental  question  of 
interpretation  of  our  New  York  Dock 
labor  protetrtive  conditions.  Specifically. 
TCU  argues  that  the  Award  fails  to  draw- 
its  essence  from  the  New  York  Dock 
labor  protection  conditions  by  denying 
claimants  a  displacement  allowance  for 
exercising  their  seniority  to  take  lower 
paying  jobs  in  their  current  locations  to 
avoid  having  to  move.  This  question 
goes  to  the  heart  of  the  New  Yoric  Dock 
bargain  of  allowing  railroads  to 
implement  approved  consolidation 
transactions  while  providing  a  level  of 
protection  to  adversely  affected 
employees.  Accordingly,  we  will  hear 
the  appeal  brought  by  "TCU. 

This  appeal  raises  a  major  issue 
concerning  the  interpretation  of  our 
.Veiv  York  Dock  conditions,  that  is, 
whether  employees  whose  positions  are 
abolished  as  a  result  of  a  New  York 
DocJt-conditioned  transaction  may 
receive  a  displacement  allowance  when 
they  exercise  their  seniority  to  lake 
lower  paying  positions  at  their  current 
locations  rather  than  following  their 
work  to  new  locations  established  as  a 
result  of  the  transaction.  The  record 
currently  before  us  indicates  (hat  some 
in  the  rail  industry  have  interpreted  this 
issue  one  way  while  others  have 
interpreted  it  the  other  way.  The 
resolution  of  this  issue  appears  to  have 
an  impact  reaching  beyond  the  original 
parties  to  this  proceeding.  Thus,  we  are 
seeking  additional  comments  to 
supplement  the  record. 

'To  keep  the  delay  caused  by  our 
procedure  from  undiJy  harming 
employees  if  they  are  ultimately  found 
eligible  for  displacement  allowances,  we 
propose  to  award  interest  on  any  sums 
owed,  calculated  from  the  date  that  any 
compensation  shoidd  have  been  paid. 
See  Burlington  Nor.  Inc. — Cont.  and 
Mer.—St.  L-San  Fran.  Ry.  Co..  6 
I.C.C.2d  351,  355-56  (1990).  The  rales  of 
interest  would  be  determined  and 
compounded  as  provided  in  49  CFR  part 
1141.' 

We  are  also  aware  that  rail  labor  and 
rail  management  have  been  engaged  in 
private  discussions  regarding  labor 
issues  related  to  Board  approval  of 
railroad  consolidations.  If  any 
agreements  that  are  reached  pursuant  to 


those  discussions,  or  the  tliscussions 
themselves,  have  relevance  to  what  we 
are  doing  here,  the  parties  are  invited  lo 
advise  us  of  the  effect,  if  any,  of  those 
agreements  or  discussions  on  the  case 
before  us. 

Issues  Raised  by  the  Parties 

Appearing  below  is  a  summary  of 
what  we  believe  to  be  the  most 
important  issues  raised  by  the  parties 
and  the  questions  or  sub-issues  arising 
out  of  these  issues.  This  list  is  not 
intended  to  be  exclusive.  Commenters 
are  invited  to  discuss  any  other  issues 
and  to  submit  evidence  bearing  on 
them 

Article  /,  Section  i(h) 

Article  I.  Section  1(b)  of  New  yoric 
Dock.  360  I.C.C.  at  84.  provides  the 
following  definition  of  a  "displaced 
einployee': 

(b)  "Displac»d  employee"  means  an 
employee  of  the  railroad  who.  as  a  restUt 
of  a  transaction  is  placed  in  a  worse 
position  with  respect  to  his 
compensation  and  rules^goveming  his 
working  conditions. 

NSR  argues  that  claimants  are 
ineligible  for  displacement  allowances 
because  they  are  not  displaced 
employees  under  this  provision,  and 
that  any  displacement  was  volimtary  in 
that  they  could  have  followed  their 
work  to  its  new  location  in  Adanta.  TCU 
argues  that  claimants  are  displaced 
employees  because  their  pre-transaction 
jobs  were  abolished  and  they  were 
unable  to  exercise  their  seniority'  to 
obtain  jobs  with  the  same  pay  at  their 
current  lixations.  We  seek  comments  on 
the  proper  interpretation  of  this 
provision. 

Article  /.  Section  5(a) 

TCU  and  NSR  seem  to  agree  that  an 
employee  may  not  receive  a  dismissal 
allowance  if  the  employee  refuses  both 
to  follow  his  or  her  work  and  to  exercise 
any  of  his  or  her  prior  seniority  rights 
at  all.'  TCU's  position,  however,  is  that 
New  York  Dock  provides  different  rules 
for  dismissed  employees  and  displaced 
employees  and  that  preserving  seiuoriti,' 
is  an  important  consideration  in  the 
granting  of  displacement  allowances. 
TCU  relies  on  the  follouing  language  in 
Article  I.  Section  5(a)  of  New  York  Dock. 
which  provides  in  pertinent  part  as 
follows: 

5.  Displacement  allowances. — (a)  So 
long  after  a  displaced  employee's 
displacement  as  be  is  unable,  in  the 
normal  exercise  of  his  seniority  rights 
under  existing  agreements,  rules  and 
practices,  to  obtain  a  position  producing 


''See  Procedures  to  Calculate  Interest  Rates.  9 
l.CCSd  528  11993). 


^  See  TCU's  Betitian.  at  3  and  10  n.4. 
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compensation  equal  to  or  exceeding  the 
compensation  he  received  in  the 
position  from  which  he  was  displaced, 
he  shall,  during  his  protected  period,  be 
paid  a  monthly  displacement  allowance. 
*  '   '  [Emphasis  added! 

Relying  on  the  language  emphasized 
above,  TCU  argues  Ihal  an  affected 
employee  has  a  right  to  the  "normal 
exercise  of  his  seniority  rights"  and  that 
the  definition  provision  of  Section  1(b) 
does  not  void  this  right. 

TCU's  approach  raises  various 
subsidiary  issues.  Is  this  provision,  with 
its  reference  to  the  exercise  of  seniority 
rights,  intended  to  trump  the  general 
definition  of  "displaced  employee"  in 
Section  l(bj  in  determining  when 
displacement  allowances  may  be 
awarded?  What  is  meant  by  the  "normal 
exercise"  of  seniority  rights  under 
"existing  agreements,  rules  and 
practices"?  Does  this  require  observance 
of  pre-transaction  agreements,  rules  and 
practices?  Or  does  the  language  refer  to 
post-transaction  arrangements  that  are 
negotiated  or  arbitrated  to  carry  out  the 
transaction  at  issue? 

In  its  submission  to  the  panel  at  15- 
16.  NSR  responds  by  citing  the  ICC's 
refusal  to  modify  Article  1.  Section  5{a) 
of  New  York  Dock  so  as  to  insert  the 
following  phrase  between  the  words 
"position"  and  "producing':  ",  which 
does  not  require  a  change  in  his  place 
of  residence,"  (see  note  below).'  We  ask 
for  comments  on  the  import  of  this  item. 
Does  it  support  the  proposition  that 
there  is  a  duty  to  relocate  in  every 
situation,  or  does  it  establish  merely 
that  an  employee  must  relocate  only  if 
it  is  necessary  for  the  employee  to  find 
a  new  job  "in  the  normal  exercise  of  his 
seniority  rights  under  existing 
agreements"? 

Article  I.  Section  5(b) 

TCU  also  dtes  Article  I,  Section  S(b) 
of  New  York  Dock,  which  provides  a 
special  restriction  on  the  award  of 
displacement  allowances.  Under  this 
provision,  an  affected  employee  does 
not  receive  an  allowance  if  he  or  she 
refuses  to  take  another  position  that 
pays  more  and  that  does  not  require  a 


'  If  this  change  had  bnen  adopted.  S«cti(>n  S(a) 
would  have  read  as  follows  (proposed  addition 
underscored):  "5.  Displacemenl  allowances. — (a)  So 
long  after  a  displaced  employee's  displacement  as 
he  is  unable,  in  the  normal  exendse  of  his  .seniority 
rights  under  existing  agreements,  rules  and 
practices,  to  obtain  a  position,  which  does  not 
require  a  change  in  his  place  of  residence. 
prodiidiig  compansatifm  equal  to  or  exceeding  the 
frimpaiiiattoo  he  received  in  the  position  from 
wliich  he  %vas  displaced,  he  shall,  during  his 
protected  period,  be  paid  a  monthly  displacement 
allowance. [Emphasis  added, I 

Ttie  langtiage  was  rejected  by  the  ICC  in  the  1978 
dedsioo  in  New  Yari  Dock.  354  ICC  399  (1978). 


change  of  residence.'  This  provision 
raises  the  question  of  why  the  drafters 
of  New  York  Dock  and  its  predecessors 
would  have  carved  out  such  a  narrow 
class  of  employees  who  would  be 
ineligible  for  displacement  allowances, 
specifically  mandating  that  the 
promotion  not  require  the  employee  to 
relocate,  if  they  had  intended  to  deny 
allowances  to  everyone  who  refuses  to 
follow  his  or  her  work  for  whatever 
reason. 

The  Implementing  Agreement 

During  the  arbitration,  TCU  alleged 
that  the  Implementing  Agreement 
ensin^s  that  employees  assigned  to  the 
Atlanta  Crew  Management  Center  may 
exercise  their  pre-transaction  seniority 
rights  to  avoid  moving  to  Atlanta.  TCU 
cited  Article  m  of  the  Implementing 
Agreement.  Also.  Article  II,  Section  5  of 
the  Implementing  Agreement  allows 
affected  employees  to  bid  for  positions 
under  "former  seniority  roster(s)." 
These  provisions  are  silent,  however,  as 
to  whether  this  means  that  employees 
may  always  exercise  their  seniority 
rights  as  they  choose  without  risking 
loss  of  compensation  tinder  New  York 
Dock.  What  is  the  effect  of  these 
provisions? 

Merger  Efficiencies  and  Effects  on 
Employees  Under  New  York  Dock 

NSR  argues  that  TCU's  approach 
would  effectively  negate  many  operating 
efficiencies  of  railroad  consolidations. 
The  carrier  asserts  that  TCU's  approach 
wotdd  create  unprecedented  chains  of 
bumpings  and  displacements,  with  each 
employee  in  the  chain  receiving  a 
displacement  allowance. 

We  seek  comments  on  NSR's  position 
on  this  issue.  Would  TCU's  approach 
actually  tn^eate  tinusual  chains  of 
bumpings  and  displacements  or  a  need 
for  carriers  to  hire  extra  employees 
when  affected  employees  displaced 
junior  employees  without  relocating? 
Have  such  results  been  avoided  in 
practice  for  various  reasons?  i"  Evidence 
pertaining  to  actual  practice  on  NSR  and 
throughout  the  rail  industry  would  be 
helpful  in  answering  these  questions. 
Even  if  NSR's  position  is  valid  in  other 
contexts,  can  NSR  claim  that  the 


''The  language  of  this  provision  does  not  "deny" 
a  displacement  allowance  but  provides  tliat  the 
employee  will  be  treated  as  "occupying  the  position 
he  elects  to  decline."  The  effect  on  the  employee 
appears  to  be  the  same  (no  payments). 

'**Has  (he  effect  on  carriers  typically  been 
mitigated  through  practices  such  as  the  dismissal  or 
relocation  of  gunior  employees  who  were  tmable  to 
displace  anyone,  carrier  elimination  of  the  positions 
into  which  the  employees  chose  to  displace  rattier 
than  move,  or  the  creation  of  new  positions  to  stop 
chains  of  bumpings? 


economies  of  the  merger  would  be 
destroyed  here  in  view  of  its  apparent 
agreement  in  the  Implementing 
Agreement  that  affected  crew  calling 
employees  may  exercise  prior  seniority 
righU? 

Industry  Practice  Under  New  York  Dock 

TCU  and  BMWE  submit  statements 
fi-om  tinion  officers  alleging  that 
conmion  rail  industry  practice  has  been 
for  carriers  to  grant  displacement 
allowances  to  employees  seeking  to 
exercise  their  seniority  to  take  lower 
paying  positions  in  their  pre-merger 
seniority  districts.  NSR  does  not  dispute 
these  statements  insofar  as  they  apply  to 
practices  of  other  railroads,  but 
responds  that  its  own  practice  has  been 
to  deny  displacement  allowances  in  this 
situation. 

We  seek  more  definitive  information 
as  to  the  extent  to  which  carriers  have 
granted  displacement  allowances  to 
employees  who  have  exercised  their 
seniority  to  take  lower  paying  positions 
rather  than  following  their  work  to 
locations  that  would  require  them  to 
move.  Especially  useful  woidd  be 
examples  of  implementing  agreements, 
testimony  about  specific  situations 
where  displacement  allowances  may 
have  been  granted  in  this  situation  with 
or  without  the  need  for  arbitration,  and 
testimony  from  knowledgeable  industry 
and  labor  officials  about  general 
practice. 

Arbitration  Precedent 

In  the  case  before  us,  employees 
affected  by  a  transaction  exercised  their 
pre-transaction  seniority  rights  to  take 
lower  paying  jobs  at  their  pre- 
transatrtioo  location  rather  than  follow 
their  work  to  a  new  location  where  they 
had  no  seniority  rights  before  the 
transaction.  Are  precedents  cited  by  the 
parties  involving  situations  where  the 
employees  affected  by  a  transaction 
declined  the  opportunity  to  move  to 
accept  jobs  for  which  they  did  have 
seniority  rights  before  the  transaction 
useful  with  respect  to  our  consideration 
of  the  present  case? 

Decided:  December  8. 1999. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum  and  Commissioner 
Burkes. 

Vernon  A.  Williams. 
Secwtan: 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  For  Permit  Under  26  U.S.C. 
Chapter  52.  Manufacturer  of  Tobacco 
Products  Importer  of  Tobacco  Products, 
or  Proprietor  of  Export  Warehouse  and 
Application  For  Amended  Permit  Under 
26  U.S.C.  5712,  Manufacturer  of 
Tobacco  Products  Importer  of  Tobacco 
Products,  or  Proprietor  of  Export 
Warehouse. 

DATES:  Written  comments  should  be 
received  on  or  before  February  14,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Cliff  Mullen. 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington.  DC  20226 
(202)927-8181. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Permit  Under 
26  U.S.C.  Chapter  52,  Manufacturer  of 
Tobacco  Products  Importer  of  Tobacco 
Products,  or  Proprietor  of  Export 


Warehouse  and  Application  For 
Amended  Permit  Under  26  U.S.C.  5712, 
Manufacturer  of  Tobacco  Products 
Importer  of  Tobacco  Products,  or 
Proprietor  of  Export  Warehouse. 

OMB  Number  1512-0398. 

Form  Number:  ATF  F  2093  (5200.3). 
ATF  F  2098  (5200.16),  ATF  F  5230.4. 
ATF  F  5230.5. 

Abstract:  The  forms  are  used  by 
tobacco  industry  members  to  obtain  and 
amend  permits  necessary  to  engage  in 
business  as  a  manufacturer  of  tobacco 
products,  importer  of  tobacco  products, 
or  proprietor  of  a  export  warehouse. 
.    Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  t\amber  of  Respondents: 
1,903. 

Estimated  Time  Per  Respondent:  6 
hours  for  all  forms. 

Estimated  Total  Annual  Burden 
Hours:  3,567. 

Request  fbr  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  vdll  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agonq, 's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  exists  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


[)ati<<i:  December  9.  1999. 
William  T.  Evie, 

Assistant  Director  I  Management!  CFO. 
IFR  Doc.  99-32466  Filed  12-14-99;  8:45  ami 
nuJNO  COOC  «10-3VI> 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

Proposed  Collection;  Comment 
Request 

AGENCY:  Bureau  of  Alcohol,  Tobaixo 
and  Firearms.  Department  of  the 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy.  the  Bureau  of 
Alcohol.  'Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Miscellaneous  Requests  and  Notices  for 
Distilled  Spirits  Plants. 

DATES:  Written  comments  should  be 
received  on  or  before  February  14,  2000 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
ta  Linda  Barnes.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Steve  Simon. 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-8183. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Miscellaneous  Requests  and 
Notices  for  Distilled  Spirits  Plants. 

OMB  Number:  1512-0206. 

Form  Number:  ATF  F  5110.41. 

Abstract:  The  information  provided 
by  applicants  assists  ATF  in 
determining  eligibility  and  providing  for 
registration.  These  eligibility 
requirements  are  for  persons  who  wish 
to  establish  distilled  spirits  plant  (DSP) 
operations.  Regulations  in  27  CFR 
19.151  and  19.186  require  that  any 
person  who  intends  to  establish  a  DSP 
or  succeed  to  the  proprietorship  of  an 
existing  DSP  shall,  before  commencing 
operations,  make  application  and 
receive  notice  of  registration  on  ATF  F 
5110.41. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 


being  submitted  for  extension  purposes 
only. 

Tme  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
328. 

Estimated  Time  Per  Respondent:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,620. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  die 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  9,  1999. 
VVlUiam  T.  Earle, 

Assistant  Director  (Management)  CFO. 
(FR  Doc.  99-32467  Filed  12-14-99:  8:45  am] 
BUJJNQ  CODE  4ai0-31-l> 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Availability  of  the  Draft  Environmental 
Impact  Statement  -  Atlantic  Coast  of 
Long  island,  From  Fire  Island  inlet  to 
Montauk  Point,  NY,  Reach  1  -  Fire 
Island  inlet  to  Moriches  Inlet;  interim 
Plan  for  Storm  Damage  Protection 

Correction 

In  notice  document  99-31556 
beginning  on  page  68088  in  the  issue  of 
Monday,  December  6, 1999,  make  the 
following  correction: 

On  page  68089,  in  the  second  column, 
in  the  11th  line,  the  phrase  "wildlife 
species  that  use  these  areas  are  those 
adapted  to  the  high"  is  removed. 
[FR  Doc.  C9-31556  Filed  12-14-99;  8:45  ami 
BHUNOCOCE  1S0S-01-O 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS)  for  the  Propsed  Development  of 
Corridor  O.  S.R.  0322,  Section  B02,  In 
Centre  and  Clearfield  Counties,  PA 

Correction 

In  notice  document  99-31557 
beginning  on  page  68089  in  the  issue  of 
Monday,  December  6.  1999,  make  the 
following  correction: 

On  page  68090,  in  the  third  column, 
beginning  in  the  eighth  line,  in 
paragraph  (3),  "improvement  of  should 
read  "improvement  of  the  highway 
corridor  and  development  of. 

IFR  Doc.  C9-31557  Filed  12-14-99:  8:45  ami 
8ILUNO  COOe  1SOS-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  80.  SS,  and  86 

[AMS-FnL-6337-31 

RIN  2()60-AI23 

Control  of  Air  Pollution  from  New 
Motor  Vehicles:  Proposed  Tier  2  Motor 
Vehicle  Emissions  Standards  and 
Gasoline  Sulfur  Control  Requirements 

Correction 

In  proposed  rule  document  99-11384 
beginning  on  page  26004  in  the  issue  of 


Thursday,  May  13, 1999,  please  make 
the  following  corrections: 

1.  On  page  26036,  in  the  third 
column,  under  number  "4."  in  the 
second  paragraph  "a.  Basic  Exhaust 
Emission  Standards  and  "Bin" 
Structure",  the  reference  to  footnote  37 
and  text  of  footnote  37  should  read  "For 
technology  harmonization  purposes,  our 
proposed  emission  bins  include  all  of 
those  adopted  in  California's  LEV  U 
program.'"'" 

2.  On  page  26037,  in  the  second 
coliunn,  remove  the  extra  text  at  the  top 
of  the  page  "adopted  in  California's  LEV 
II  program."  " 

3.  On  page  26038,  in  the  first  column, 
under  the  heading  "i.  Primary  Phase-In 
Schedule"  in  the  second  paragraph,  in 
the  third  line,  the  reference  to  footnote 
38  and  the  text  for  footnote  38  should 
read  "fraction  of  their  U.S.  sales  -«  met 
Tier  2". 

IFR  Doc  C9-11384  Filed  12-14-99:  8:45  am] 
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'^  EPA's  current  standards  for  Clean  Fuel 
Vehicles  are  less  stringent  tlian  the  proposed  Tier 
2  standards  See  40  CFR  S8. 104-94  The  Tier  2 
standards  would  supercede  the  current  CFV 
standards,  and.  if  EP.A  adopts  the  standards 
proposed  today,  the  Agency  intends  to  undertake  a 
Rilemaking  to  re\ise  the  CF\'  standards 
accotdingly. 

*"  For  Tier  2  vehicles  (and  for  interim  vehiclesl. 
the  term  "U.S.  sales"  means,  for  a  given  model  year, 
those  sales  in  states  other  than  California  and  any 
states  that  have  adopted  the  Olifomia  program 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1980  and  3555 
RIN0S75-AC18 

Reengineerlng  of  the  Section  502 
Guaranteed  Rural  Houaing  (GRH) 
Program 

AGENCY:  Rural  Housing  Service,  Rural 
Business  Cooperative  Service.  Farm 
Service  Agency.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Housing  Service 
proposes  to  streamline  and  reengineer 
its  regulations  for  the  administration  of 
its  Guaranteed  Riual  Housing  (GRH) 
Program.  This  action  is  taken  to  reduce 
regulations,  improve  customer  service, 
and  improve  the  Agency's  ability  to 
achieve  greater  efficiency,  flexibility, 
and  effectiveness  in  managing  the 
program.  The  effect  of  this  action  is  to 
provide  better  service,  reduce  program 
vulnerabihty,  and  reduce  Federal 
regulations. 

DATES:  Written  or  e-mail  comments 
must  be  received  on  or  before  February 
14,  2000.  The  comment  period  for 
information  collections  under  the 
Paperwork  Reduction  Act  of  1995 
continues  through  February  14.  2000. 
ADDRESSES:  Submit  written  comments 
via  the  U.S.  Postal  Service,  in  duplicate. 
to  the  Regulations  and  Paperwork 
Management  Branch.  Attention:  Tracy 
Gillin,  Rural  Development,  U.S. 
Department  of  Agriculture.  Stop  0742. 
1400  Independence  Avenue.  S.W., 
Washington,  DC  20250-0742.  Submit 
written  comments  via  Federal  Express 
Mail,  in  duplicate,  to  the  Regulations 
and  Paperwork  Management  Branch, 
Attention:  Tracv  Gillin.  USDA— Rural 
Development,  3rd  Floor,  300  E.  St..  SW., 
Washington,  DC  20546.  Also,  comments 
may  be  submitted  via  the  Internet  by 
addressing  them  to 
"comments@rus.usda.gov"  and  must 
contain  the  word  "GRH"  in  the  subject 
line.  Ail  comments  will  be  available  for 
public  inspection  during  regular  work 
hours  at  the  300  E.  St..  SW.  address 
listed  above. 

FOB  FURTHER  INF0RHAT10N  CONTACT: 
Dean  Daetwyler.  Senior  Loan  Specialist, 
Single  Family  Housing  Guaranteed  Loan 
Division,  RHS.  Stop  0784.  Room  2250. 
South  Agriculture  Building,  1400 
Independence  Avenue,  S,W., 


Washington,  DC  20250,  telephone  (202) 

720-1480. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  Unless  otherwise 
specifically  provided,  all  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule  except  as  specifically  prescribed  in 
the  rule:  (3)  administrative  proceedings 
of  the  Rural  Housing  Service  (RHS)  and 
the  National  Appeals  Division  (7  CFR 
part  1 1 )  must  be  exhausted  before 
bringing  suit. 

The  Agency  is  making  regulatory 
improvements  to  a  more  seasoned  loan 
program  and  is  eliminating  unnecessary 
administrative  matters  from  the  CFR. 
The  Agency  is  also  developing  a 
customer  and  user  friendly  handbook 
which  will  clarify  the  regulation  and 
provide  clear  and  definitive  guidance 
for  program  beneficiaries.  These  actions 
will  not  only  benefit  the  Agency,  but 
also  participating  lenders,  their  agents, 
and  potential  homeowners. 

Unfunded  Mandates  Reform  Ad 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  Agency  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  'Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  govermnents,  in  the  aggregate,  or 
to  the  private  sector,  of  SlOO  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  n  of  the  UMRA)  for 
Stale,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 


National  Partnership  for  Reinventing 
Government 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Partnership  for 
Reinventing  Government  (NPR)  to 
reduce  and  eliminate  imnecessary 
regulations  and  improve  those  that 
remain  in  force.  Currently,  the 
administration  of  the  GRH  program  is 
guided  by  a  regulation  totaling  36  pages 
in  the  Code  of  Federal  Regulations 
(CFR).  The  Agency  has  committed  itself 
to  meet  the  ti-ue  spirit  and  intent  of  NPR 
and  has  undertaken  a  massive  effort  to 
completely  reinvent  and  reengineer  Its 
regulatory  process.  In  the  new  rule, 
administrative  matters  have  been 
eliminated  and  remaining  text  has  been 
completely  revised  to  be  consistent, 
simple,  and  clear.  The  Agency  will 
publish  a  handbook  to  provide  lenders, 
servicers,  and  field  staff  with  die 
administrative  guidance  needed  to 
effectively  and  efficiontlv  administer  the 
program.  The  handbook  will  not  be 
published  in  the  Federal  Register  but 
will  be  available  upon  request  to  the 
public.  The  Agency  estimates  the  final 
rule  will  cover  approximately  23  pages 
in  the  CFR,  for  a  36  percent  reduction 
in  published  material. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  vrith  7  CFR  part  1940, 
subpart  G.  "Environmental  Program."  It 
is  the  determination  of  the  Agency  that 
the  proposed  action  does  not  constitute 
a  major  Federal  action  significanUy 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  required. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  undersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  ntmiber  of  small  entities.  The  Agency 
does  not  regulate  small  entities  throu^ 
the  GRH  program.  The  lender  makes  the 
loan  to  the  applicant  and  the  Agency 
guarantees  the  loan  against  potential 
loss  providing  the  loan  meets  certain 
conditions.  Requirements  of  the  lenders 
are  consistent  with  industry  standards. 

Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.410.  Very-low  to  Moderate 
Income  Housing  Loans  (Section  502 
Rural  Housing  Loans). 


Inlergovenunenlal  Consultalion 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  (See  the  Notice  related  to  7 
CFR  part  3015.  subpart  V.  at  48  FR 
29112,  June  24, 1983;  49  FR  22675,  May 
31.  1984:  50  FR  140B8.  April  10, 1985). 

Implementation  Proposal 

When  the  Agency  publishes  this 
proposed  rule  in  final,  it  will  remove  7 
CFR  part  1980.  subpart  D.  "Rural 
Housing  Loans, "  from  the  CFR. 

After  the  effective  date  of  the  final 
rule,  the  Single  Family  Housing 
Guaranteed  Rural  Housing  program  will 
be  guided  by  7  CFR  part  3555.  All 
provisions  of  the  regulation  will  be 
effective  30  days  after  publication  of  the 
Final  Rule  except  for  the  requirement 
for  Homeownership  Education  which 
will  take  effect  6  months  after  the 
publication  of  the  Final  Rule. 

The  handbook  will  provide  lenders, 
servicers,  and  field  personnel  with  the 
administrative  guidance  needed  to 
effectively  and  efficiently  administer  the 
program. 

Background  Information 

On  April  17, 1991,  the  Agency  first 
published  a  final  rule  (56  FR  15748-81) 
implementing  the  Guaranteed  Rural 
Housing  program.  The  program  was 
authorized  under  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L.  101-625). 

After  completing  notice  and  comment 
rulemaking  procedures,  the  Agency 
published  another  final  rule  on  May  22, 
1995,  incorporating  needed  changes  to 
encourage  greater  program  participation, 
make  the  program  more  user  friendly, 
and  improve  the  success  of  the  program. 

Now  that  the  program  has  been  in 
effect  for  several  years,  the  Agency  is 
able  to  better  reflect  on  the  effectiveness 
and  efficiencies  of  the  GRH  program  and 
recognizes  the  need  to  focus  on  making 
the  program  even  more  effective, 
streamline  processes,  reduce  costs  to  the 
taxpayer,  and  increase  the  level  of 
customer  service. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  Agency  will 
seek  Office  of  Management  and  Budget 
(OMB)  approval  of  reporting  and 
recordkeeping  requirements  contained 
in  this  regulation. 

Guaranteed  Rural  Housing  (GRH) 
loans  are  made  by  private  lenders  to 
individuals  and  households  for  the 
purpose  of  acquiring  or  constructing  a 
'single  family  residence  in  a  nu^l  area- 
Eligibility  for  this  program  includes  low 


and  moderate  income  families  or 
persons  whose  income  does  not  exceed 
115  percent  of  the  median  income  for 
the  area,  as  determined  by  the  Secretary. 

The  information  requested  by  the 
Agency  includes  borrower  financial 
information  such  as  household  income, 
assets  and  liabilities,  and  monthly 
expenses.  All  information  collected  is 
vital  for  the  Agency  to  determine  if 
borrowers  qualify  for  and  assure  they 
receive  all  assistance  for  which  they  are 
eligible.  Information  requested  on 
lenders  is  required  to  ensure  that 
lenders  are  eligible  to  participate  in  the 
GRH  program.  Lender  requirements  are 
in  compliance  with  OMB  Circular  A- 
129. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  25  minutes  per 
response. 

Respondents:  Individuals  or 
households  and  Business  or  other  non- 
profit. 

Estimated  number  of  respondents: 
44,830. 

Estimated  Number  of  Responses  per 
Respondent:  5.68 

Estimated  Total  Annual  Burden  on 
Respondents:  89.849  hours. 

Tne  GRH  loan  program  has  grown 
from  a  SlOO  million  program  in  1991  to 
its  current  funding  level  of  S3  billion. 
Both  the  number  of  borrowers  served 
and  the  number  of  lenders  participating 
have  increased  since  the  program's 
inception.  The  reporting  burden  has 
increased  consistent  vdth  the  growth  of 
the  program;  however,  the  cost  to  the 
consumer  has  been  reduced  by  6%  since 
1998  and  dovetails  an  11%  reduction  in 
reporting  burden  from  1995. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Gillin, 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  Rural  Development,  at  (202) 
692-0039. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 


All  responses  with  regard  to 
paperwork  btu'den  will  be  sununarized. 
included  in  the  request  for  OMB 
approval,  and  will  be  a  matter  of  public 
record.  Please  send  written  comments 
on  the  information  collection  aspect  of 
the  rule  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  Tracy  Gillin. 
Regulations  and  Paperwork 
Management  Branch.  U.S.  Department 
of  Agriculture.  Rural  Development, 
STOP  0742,  1400  Independence  Ave., 
SW.  Washington,  DC  20250-0742.  A 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
rule. 

Public  Burden  in  the  Handbook 

The  Agency  is  currently  developing 
the  proposed  Handbook  while 
aggressively  analyzing  all  existing 
burden  imposed  upon  the  public  to 
obtain  and  retain  guaranteed  single 
family  housing  program  assistance. 

The  proposed  Handbook  will  be 
available  for  public  comment  with 
regard  only  to  its  information  collection 
requirements  on  or  about  March  1 ,  2000. 
The  Agency  will  publish  a  Notice  in  the 
Federal  Register,  with  a  60  day 
cnmmenl  period,  when  the  Handbook  is 
available  with  its  specific  information 
collection  requirements. 

Summary  of  Enhancements  To  Improve 
Program  Success 

The  major  changes  to  enhance  the 
Guaranteed  Rural  Housing  Program  are 
discussed  below  in  general  order  of 
appearance  in  the  regulation,  not 
necessarily  based  on  order  of 
Importance. 

Subpart  A — General 

The  definition  section  will  be 
expanded  to  clarif>'  terms  used  in  the 
regulation.  The  definition  of  "qualified 
alien"  will  be  revised  in  accordance 
with  the  definition  provided  in  section 
431  of  the  Personal  Responsibility  and 
Work  Opportimity  Reconciliation  Act  of 
1996  (PRWORA).  Pub.  L.  104-193. 
Section  402  of  PRWORA  provides  that 
an  alien  who  is  not  a  "qualified  alien' 
is  not  eligible  for  Federal  public  benefit. 
Section  401  of  Act.  in  part,  provides  an 
exception  for  non-qualified  aliens  who 
were  receiving  assistance  at  the  time  of 
enactment  under  any  program  under 
tide  V  of  the  Housing  Act  of  1949.  The 
.Agency  has  determined  that  guaranteed 
single  family  housing  loans  are  a 
Federal  benefit  generally  unavailable  to 
non-qualified  aliens.  If  a  non-qualified 
alien  had  received  a  guaranteed  single 
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family  housing  loan  prior  to  the 
enactment  of  the  Act,  however,  the 
Agency  would  continue  to  honor  the 
guarantee  and  service  the  loan  in 
accordance  with  the  proposed  rule.  The 
Act  also  precludes  qualified  aliens  from 
"federal  means  tested  public  benefits" 
for  five  years  after  they  become 
qualified  aliens.  The  Agency,  however, 
considers  the  guaranteed  single  family 
housing  loan  program  to  be  a 
discretionary,  rather  than  a  mandatory, 
assistance  program  that  does  not 
constitute  a  "federal  means-tested 
pubUc  benefit"  subject  to  this  further 
restriction. 

The  definition  of  "Veteran's 
preference"  has  been  updated  to  include 
Persian  War  era  veterans  in  accordance 
with  section  101  of  tide  38,  as  amended 
by  the  Persian  Gulf  War  Veterans' 
Benefits  Act  of  1991.  Pub.  L.  102-25. 

Most  existing  definitions  have  minor 
editorial  revisions,  but  are  not 
substantially  revised. 

Subpart  B — Lender  Participation 

The  section  on  lender  participation 
was  modified  to  provide  additional 
guidance  on  how  to  become  an 
approved  Agency  lender.  The  proposed 
regulation  clarifies  that  a  lender 
approved  as  a  supervised  or 
nonsuporvised  mortgagee  by  the  United 
States  Department  of  Housing  and 
Urban  Development  (HUD),  must  also 
have  direct  endorsement  authority  from 
HUD  for  the  submission  of  applications 
for  Federal  Mortgage  Insurance  to  be 
eligible  as  an  Agency  approved  lender. 

■fhe  proposed  regulation  further 
clarifies  that  a  lender  approved  as  a 
supervised  or  nonsupervised  mortgagee 
by  the  United  States  Department  of 
Veterans  Affairs  (VA),  must  also  be 
authorized  to  close  loans  on  an 
Automatic  Basis,  as  prescribed  by  VA, 
to  be  eligible  as  an  Agency  approved 
lender.  These  VA  lenders  have  staff 
underwriters  and  have  proven  that  they 
are  capable  of  approving  and  closing 
loans  per  required  guidelines.  The 
application  process  for  all  lenders  will 
be  streamlined,  and  the  Agency  and  its 
customers  will  realize  improved  loan 
quality. 

Lenders  who  do  not  meet  the 
requirements  to  become  an  approved 
Agency  lender  under  the  proposed 
regulation,  may  still  be  able  to 
participate  as  a  broker  or  correspondent 
mortgagee  by  processing  loans  through 
an  Agency-approved  lender.  These 
lenders  must  submit  loans  through  an 
approved  Agency  lender  who  will  be 
responsible  for  underwriting  the  loan 
and  ensuring  program  requirements  are 
met.  The  guarantee  will  he  issued  in  the 
name  of  the  approved  lender. 


The  Agency  proposes  to  include  other 
Federally  supervised  lenders,  including 
those  who  are  members  of  the  Federal 
Reserve  System,  and  those  supervised 
by  the  Federal  Deposit  Insurance 
Corporation  (FDIC),  National  Credit 
Union  Administration  (NCUA),  or 
Office  of  the  Thrift  Supervision,  as 
eligible  lenders.  These  lenders  will  be 
required  to  provide  doctmientaUon  of 
their  ability  to  process,  underwrite  and 
service  single  family  loans  to  become  an 
approved  Agency  lender.  The  Agency 
will  assume  that  lenders  approved 
under  other  Federal  programs  have  the 
ability  to  originate  and  service  single 
family  housing  loans. 

Reporting  requirements  by  lenders 
and  their  agents  have  been  moved  to  the 
program  participation  section  of  the 
proposed  regulation.  This  section  was 
streamlined  and  contains  only  policy 
dealing  with  reporting  to  the  Agency  by 
lenders  and  their  agents. 

The  Agency  further  proposes  to 
require  approved  lenders  to  maintain  a 
fidelity  and  omissions  policy,  listing  the 
Agency  as  the  loss  payee,  urith  a  copy 
provided  to  the  Agency.  This  will 
protect  the  Agency  against  the  potential 
for  fraud  and  mistakes  made  by  the 
lender. 

The  Agency  is  also  considering 
requiring  in  the  final  rule  that  approved 
lenders  have  computer  systems  that 
comply  with  year  2000  technology.  The 
Agency  is  specifically  interested  in 
comments  on  such  an  eligibility 
requirement,  the  potential  vulnerability 
to  the  servicing  of  a  guaranteed  portfolio 
with  systems  that  are  not  year  2000 
compliant,  the  potential  vulnerability  to 
the  Agency,  and  the  requirement's 
impact  on  lenders  participation  in  the 
program. 

Subpart  C — Loan  Requirements 

Interest  Rate 

Agency  regulations  currenUy  include 
a  maximum  interest  rate  whirji  a  lender 
can  charge  GRH  customers.  The 
maximum  rate  authorized  is  the  greater 
of  the  rate  for  loans  guaranteed  by  VA 
or  the  current  Fannie  Mae  rate, 
described  as  the  Fannie  Mae  90-day 
Actual/ Actual  yield  for  a  30  year  fixed 
rate  conventional  mortgage  loan  plus  60 
basis  points. 

Lenders  generally  utilize  the  VA  rate 
as  it  is  higher  than  the  Faimie  Mae  rate 
and  allows  a  lender  to  adequately  price 
the  product.  Lenders  who  do  not  offer 
loans  guaranteed  by  VA  generally  do  not 
participate  in  the  GRH  program  since  60 
basis  points  over  the  Fannie  Mae  rate 
does  not  adequately  price  this  mortgage 
product.  The  Agency  continues  to 
receive  comments  that  the  current 


regulatory  standards  are  not  feasible. 
Participating  lenders  contend  that  the 
morigage  market  is  so  competitive,  that 
the  customer  receives  a  more  favorable 
interest  rate  than  that  established  in  our 
regidations  making  the  limit 
uimecessary.  In  addition,  the  process  is 
burdensome  to  lenders  and  the  Agency 
to  verify  the  Fannie  Mae  rate  each  time 
a  loan  is  presented  for  guarantee.  The 
Agency  agrees  that  competitive  forces  in 
the  marketplace  help  ensure  that  our 
customers  receive  the  best  interest  rate. 
However,  the  Agency  is  concerned  that 
in  very  rural  markets,  where  there  is  not 
sufficient  competition,  that  rural 
families  may  be  subjected  to  higher 
interest  rates  than  if  no  maximum  were 
prescribed  in  GRH  regulations. 

Section  502(h)(6)  of  the  Housing  Act 
of  1949,  as  amended,  requires  the 
interest  rate  for  guaranteed  loans  to  be 
fixed  over  the  term  of  the  loan  and  not 
exceed  the  rate  for  loans  guaranteed 
under  38  U.S.C.  chapter  37  (Housing 
and  Small  Business  Loans)  or 
comparable  loans  in  the  area  that  are  not 
guaranteed.  At  this  time,  the  interest 
rate  for  loans  made  under  38  U.S.C. 
chapter  37  is  a  negotiated  rate  of  interest 
with  no  maximum  limitation.  The  rate 
is  negotiated  between  the  lender  and 
borrower.  In  most  areas,  competition  in 
the  mortgage  industry  ensures  that  loan 
customers  receive  the  lowest  possible 
interest  rate.  However,  in  rural  areas 
where  there  is  little  or  no  competition, 
and  no  comparable  loans  in  the  area 
which  are  not  guaranteed,  the  Agency 
believes  that  an  interest  rate  cap  is 
necessary  to  ensure  that  our  customers 
are  not  charged  an  excessive  rate  of 
interest.  Therefore,  the  Agency  is 
proposing  to  continue  with  a  maximum 
interest  rate  for  the  GRH  program.  The 
rate  cap  will  be  set  so  as  not  to  impact 
or  impede  upon  lender  participation  in 
areas  where  competition  exists; 
however,  will  ensure  that  customers  in 
other  areas  are  not  subject  to  higher 
rates  than  should  be  offered  for  this 
mortgage  product.  The  maximum 
allowable  interest  rate  will  be  based 
upon  current  market  factors  and 
established  vrith  sufficient  flexibility  so 
that  lenders  can  adequately  price  this 
mortgage  product.  The  Agency  intends 
to  publish  the  rate  by  notice  in  the 
Federal  Register.  This  will  provide  the 
Agency  widi  flexibility  to  change  the 
rate  quickly  if  an  adjustment  were 
necessary  to  react  to  changes  in  market 
conditions.  If  the  rate  were  included  in 
the  rule,  it  would  take  approximately  a 
year  to  make  any  revisions  to  the  rate. 
This  timeframe  could  have  an  adverse 
affect  on  the  delivery  of  GRH  assistance. 
For  example,  if  a  higher  rate  were 
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necessary,  lenders  would  not  offer  this 
mortgage  product  and  homeownership 
opportunities  for  many  rural  families 
would  be  halted  until  the  Agency  could 
promulgate  another  rule.  Conversely,  if 
the  market  becomes  so  competitive  that 
a  lower  rate  were  appropriate,  rural 
families  in  many  remote  rural  areas 
without  adequate  market  competition 
could  be  faced  with  higher  than 
necessary  interest  rates.  At  this  time,  if 
the  Agency  were  to  establish  a 
maximiun  GRH  interest  rate,  it  would  be 
no  more  than  125  basis  points  over  the 
Fannie  Mae  90-day  Actual/ Actual  yield 
requirements,  rounded  to  the  nearest 
eighth  of  a  percent. 

The  Agency  is  particularly  interested 
in  comments  regarding  this  section.  The 
Agency'  recognizes  in  order  to  attract 
and  maintain  lenders  who  will  provide 
homeownership  opportunities  for  low- 
and  moderate  income  families  in  rural 
America,  flexibility  and  simplicity  is 
needed.  However,  the  Agency  still  has 
a  responsibility  to  ensiu'e  that  its 
customers  are  treated  equitably  and  not 
subject  to  interest  rates  that  are 
excessive  because  market  competition 
does  not  exist.  The  lowest  possible 
interest  rate  helps  to  ensure  the  success 
of  the  homeowner  and  reduces  risks  to 
both  the  Agency  and  Lender.  We  believe 
the  proposed  language  meets  these 
objectives  and  we  encourage  suggestions 
or  alternative  methods  to  meet  these 
goals. 

Interest  Assistance 

The  proposed  regulation  more  clearly 
defines  the  eligibility  criteria  for 
existing  borrowers  with  subsidized 
guaranteed  loans  approved  between 
April  17, 1991,  and  September  30, 1991. 
The  Agency  proposes  no  change  from 
the  current  regulation  which  provides 
that  a  customer  should  contact  their 
lender  when  they  have  had  a  SI  00 
monthly  increase  in  household  income. 
The  Agency  has  considered  changing 
this  policy  to  a  10%  increase  in 
household  income  similar  to  our  direct 
loan  program.  However,  lenders  and 
loan  servicers  have  stated  that  since  so 
few  interest  assistance  accoimts  exist 
such  a  minor  change  would  be  more 
confusing  than  beneficial.  The  Agency 
is  particularly  interested  in  comments 
regarding  this  section  and  whether  the 
current  poUcy  should  be  continued  or  a 
"10%  change  "  policy  would  benefit 
lenders  and  homeowners.  A  chart  is 
included  in  the  regulation  to  be  used  to 
determine  the  amount  of  interest 
assistance  paid  by  the  Govenunent  and 
the  amotmt  of  the  borrower's  payment. 
The  chart,  which  is  currenUy  Exhibit  D 
of  the  existing  regulation,  was  expanded 
by  adding  floor  rate  percentages  for 


borrowers  who^  income  is  between 
80%  and  115%  of  the  median  income. 

The  Agency  ciurently  pays  a  fee  to  the 
lender  for  processing  an  Interest 
Assistance  Agreement  renewal.  The 
amount  of  the  fee  will  be  included  in 
the  handbook  and  the  Agency's  aimual 
funding  notice  published  in  the  Federal 
Register  so  that  the  Agency  can  make 
changes  to  the  foe  so  as  to  keep  up  with 
costs  in  accordance  with  industry 
market  factors. 

Recapture 

Recapture  is  defined  as  the  amount  of 
interest  assistance  to  be  repaid  the 
Agency  when  the  borrower  transfers 
title  or  ceases  to  occupy  the  property. 
The  Agency  currently  refers  to  recapture 
as  "Equity  Sharing"  but  will  change  the 
term  to  "Recapture"  in  the  proposed 
regulation.  The  recapture  formula  has 
been  changed  to  limit  recapture  to  50 
percent  of  value  appreciation  or  the 
amount  of  payment  assistance  received, 
whichever  is  less.  Currently,  the  Agency 
can  recapture  the  entire  amount  of 
subsidy  granted  to  a  borrower  up  to  the 
value  of  the  property.  By  changing  the 
recapture  formula,  the  Agency  will  be 
able  to  recognize  improvements  the 
customer  made  to  the  property,  thereby 
providing  the  customer  with  incentive 
to  maintain  and  improve  their  home 
without  losing  all  of  their  equity. 

The  circumstances  when  borrowers 
are  required  to  repay  payment 
assistance  have  been  clarified,  including 
situations  involving  an  assumption  of  a 
guaranteed  loan. 

Application  for  and  Issuance  of  the 
Loan  Note  Guarantee 

The  Agency  has  changed  the 
guarantee  fee  charged  to  the  Lender 
from  1  percent  of  90  percent  of  the 
principal  amount  advanced  (.9  percent 
of  the  loan  amoimt)  to  1  percent  of  the 
full  amount  of  the  loan  (1  percent  of  the 
loan  amount).  This  change  will  improve 
consistency  with  industry  standards  and 
will  assist  the  Agency  in  lowering  the 
subsidy  cost  of  the  program. 

Subpart  D — Underwriting  the  Applicant 

Eligible  Applicant 

Current  Agency  regulations  preclude 
the  eligibility  of  current  homeowners  for 
the  GRH  program  unless  their  current 
home  is  deficient.  This  policy  was 
adopted  when  the  GRH  program  was 
first  authorized  and  funds  were  limited. 
The  policy  has  precluded  many  rural 
families  from  relocating  or  upgrading 
their  current  housing.  The  Agency  is 
now  proposing  to  eliminate  the 
requirement  that  the  applicant's  current 
home  must  be  deficient  to  qualify  for  a 


GRH  loan.  This  will  expand  the 
eligibility  of  current  homeowners  and 
allow  these  potential  customers  to  sell 
their  current  home  and  upgrade  their 
housing.  These  existing  homes  will  then 
provide  homeownership  opportunities 
for  many  other  rural  families,  especially 
those  in  areas  where  housing  is  limited 
Since  the  Agency  does  not  communicate 
directly  with  many  of  the  potential 
program  customers,  the  Agency  is 
interested  in  knowing  if  the  proposed 
change  in  regulations  will  have  a 
positive  impact  on  niral 
homeownership.  As  such,  the  Agency  is 
particularly  interested  in  receiving 
cortmients  on  this  issue. 

Credit  Qualifications 

Credit  qualifications  will  be  revised  to 
improve  clarity  and  further  define  what 
constitutes  an  unacceptable  credit 
history.  This  action  will  make  the  GRH 
program  more  consistent  with  the  direct 
program  and  with  industry  standards 

•  Incidents  of  more  than  one  payment 
being  30  days  or  more  late  within  the 
last  12  months  has  been  changed  to 
incidents  of  3  or  more  payments  late 
within  the  last  12  months. 

•  Incidents  of  rent  payments  being 
paid  30  days  or  more  late  within  the  last 
three  years  has  been  changed  to 
incidents  of  rent  payments  being  paid 
30  days  or  more  late  within  the  last  two 
years. 

•  Incidents  where  a  foreclosure  has 
been  completed  within  the  last  36 
months  has  been  adopted  as  an 
indicator  of  unacceptable  credit 
Previously,  foreclosures  had  been  listed 
as  a  category  not  to  be  considered  as 
unacceptable  credit,  provided  that  the 
foreclosure  was  completed  12  months 
before  the  date  of  an  application.  The 
timeframe  acceptable  to  the  Agency  for 
prior  foreclosure  incidents  was 
increased  from  1 2  months  to  36  months 
due  to  risk  associated  with  apphcants 
with  this  type  of  credit  history. 

•  The  Agency  has  revised  the  section 
dealing  with  collection  accounts  by 
adding  that  if  the  collection  account  wa.s 
paid  in  full  within  the  last  six  months. 

it  is  considered  an  indicator  of 
unacceptable  credit.  The  purpose  of  this 
change  is  to  discourage  applicants  irotn 
paying  off  collection  accounts  at  the 
time  of  application  only  in  order  to 
qualify  for  Agency  assistance. 

•  For  non-Agency  debts  written  off 
within  the  last  36  months,  the  Agency 
added  the  language  "unless  the  account 
was  paid  in  full  at  least  12  months  ago." 
The  purpose  of  this  change  was  to 
discourage  applicants  paying  in  full 
debts  previously  written  off  only  in 
order  to  qualifS'  for  Agency  assistance. 
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The  provision,  under  the  currenl 
regulation,  stating  that  "No  History"  of 
credit  transactions  is  an  acceptable 
credit  history,  has  been  deleted  from  the 
proposed  regulation.  The  Agency  feels 
that  a  lack  of  credit  history  should  not 
automatically  be  considered  acceptable 
credit.  A  recent  study  indicated  that  the 
highest  delinquency  rale  in  the  first  year 
of  homeownership  was  attributed  to 
customers  who  had  no  credit  history 
prior  to  obtaining  an  Agency  loan.  This 
was  particularly  evident  in  customers 
who  had  resided  with  family  prior  to 
obtaining  a  mortgage  loan  and  had  no 
credit  experience  on  their  own.  Based 
upon  this  study,  the  Agency  does  not 
believe  that  a  lender  evaluating  an 
application  from  a  family  who  has  no 
experience  in  paving  financial 
obligations  can  document  that  the 
customer  has  the  capacity  to  repay  the 
proposed  loan.  The  handbook  will 
clarify  that  "no  credit  history"  on  a 
credit  report  will  not  automatically  be  a 
reason  to  deny  a  loan  since  many 
creditors,  such  as  landlords,  utility 
companies,  small  department  stores, 
and  doctors,  do  not  report  to  credit 
repositories.  Detailed  guidance 
concerning  the  evaluation  of  credit  will 
be  given  to  lenders  in  the  handbook. 
The  Agency  feels  that  changes  to  the 
credit  requirements  and  guidelines  will 
assist  lenders  in  evaluating  applicants, 
help  to  ensure  the  success  of  the 
customer,  and  reduce  risks  to  the 
Agency. 

The  provision  to  allow  a  lender  to 
consider  mitigating  circumstances  to 
establish  a  borrower's  intent  for  good 
credit  will  be  amended  to  be  more 
consistent  with  the  direct  single  family 
housing  loan  program  and  the  private 
mortgage  industry.  Such  flexibility  will 
be  added  to  cover  the  situation  where  a 
loan  will  significantly  reduce  the 
applicant's  shelter  costs  and  enhance 
debt  repayment  ability.  The  Agency 
hopes  to  benefit  otherwise  eligible 
applicants  who  have  adverse  credit  due 
to  high  current  shelter  costs.  The 
provision  also  will  specify  that 
mitigating  circumstances  will  not  be 
considered  to  provide  loan  assistance 
when  the  applicant  is  delinquent  on  a 
Federal  debt  or  other  Government 
outstanding  judgment  against  the 
applicant  in  a  Federal  court,  other  than 
the  United  States  Tax  Court.  These 
exceptions  are  based  on  statutory 
prohibitions  in  31  U.S.C.  3720B  and  28 
U.S.C.  3201(e).  respectively.  The  current 
provision  for  consideration  of  an 
applicant's  justifiable  dispute 
concerning  goods  or  services  as  a 
mitigatiog  circiunstance  also  will  be 
deleted  as  uimecessary.  The  broad 


mitigating  bctor  for  circumstances  of  a 
temporary  nature  would  cover  this 
situation.  The  Agency  is  particularly 
interested  in  receiving  comments  on 
this  issue,  especially  as  to  the 
parameters  of  when  adverse  credit  may 
be  mitigated. 

Homeownership  Education 

The  Agency  is  adopting  a  mandatory 
homeownership  education  requirement 
for  first  time  homebuyers  who  have  not 
previously  owned  a  home,  as  authorized 
by  502(e)(4)  of  Utle  V  of  the  Housing  Act 
of  1949.  This  will  ensure  that  first-time 
homebuyers  are  adequately  prepared  for 
the  obligations  of  homeownership.  The 
Agency  feels  that  this  requirement  will 
assist  customers  in  understanding  the 
responsibilities  and  demands  of 
homeownership. 

The  Agency  strongly  believes  that 
homeownership  education  is  necessary 
tor  all  first  time  homeowners.  This  is 
consistent  vrith  the  direction  of  the 
lending  industry  and  helps  ensure  the 
success  of  the  homeowner  and  program 
while  having  the  added  benefit  of 
minimizing  losses  to  the  Government 
and  lender.  However,  the  Agency 
recognizes  the  impact  of  this 
requirement  upon  the  lending 
community  and  recognizes  that  in  some 
cases,  there  may  be  a  cost  for  this 
service  and  that  the  cost  will  generally 
be  paid  by  the  potential  homeowner. 
The  cost  of  homeownership  education  is 
an  eligible  loan  purpose  and  can  be 
included  in  the  loan  provided  the 
appraised  value  of  the  property  supports 
the  inclusion  of  this  fee.  Alternatively, 
the  cost  may  be  paid  directly  by  the 
applicant. 

The  Agency  intends  to  establish 
minimum  parameters  for 
homeownership  education  in 
accordance  with  the  standards  ourently 
being  developed  by  the  American 
Homeowner  Education  and  Coiuiseling 
Institute.  The  Agency  believes  there  are 
two  methods  to  ensure  that 
homeownership  education  is  provided. 
One  method  would  be  for  the  lender  to 
maintain  a  list  of  acceptable  providers 
of  homeownership  education  and 
provide  such  list  to  potential  clients. 
The  lender  would  be  responsible  for 
ensuring  that  the  providers  met  Agency 
requirements.  A  certification  from  the 
service  provider  would  be  required 
before  the  loan  could  be  approved.  An 
alternative  method  woidd  be  for  the 
lender  to  provide  the  service,  and  if  any 
costs  are  involved,  each  applicant 
would  be  charged  the  same  fee.  The 
Agency  is  particularly  interested  in 
comments  on  the  parameters  of  an 
acceptable  homeownership  education 
program,  whether  one  or  both  option^ 


should  be  offered  to  lenders,  alternative 
methods,  and  potential  costs  of  such 
service.  This  rule  will  be  amended  to 
incorporate  the  standards  as  established. 

Net  Family  Assets 

A  definition  has  been  added  for  net 
family  assets.  Clarification  as  to  which 
assets  must  be  included  in  the 
calculation  of  annual  income  as  well  as 
assets  which  are  not  included  in  the 
calculation  are  included  in  the  proposed 
regulation.  The  requirements  of  the 
Agency  are  consistent  with  the 
requirement  of  the  U.S.  Department  of 
Housing  and  Urban  Development  in 
accordance  with  24  CFR  5.603. 

Subpart  E—UnderwriUng  the  Property 
Ownership  Requirements 

The  Agency  proposes  to  increase  the 
unexpired  term  on  a  secured  leasehold 
interest  from  40  years  to  45  years  before 
a  guarantee  will  be  considered.  In  the 
event  of  a  foreclosure,  leasehold 
interests  must  also  be  fully  marketable 
in  the  area.  The  requirement  for  a  lease 
to  have  an  unexpired  term  of  one  and 
one-half  times  the  term  of  the  mortgage 
is  considered  to  be  industry  standard,  so 
that,  in  the  event  of  a  foreclosure,  the 
loan  will  be  fully  marketable.  This 
requirement  helps  to  protect  the  lender 
as  well  as  the  Government.  Should  the 
term  of  the  lease  be  less  than  the  term 
of  a  30  year  mortgage,  the  value  of  the 
property  would  not  be  fully  marketable 
and  the  value  of  the  property  would  be 
decreased,  thereby  increasing  the 
potential  amount  of  a  loss.  Certain 
exceptions  are  provided  on  properties 
located  on  American  Indian  restricted 
lands  due  to  the  unique  nattixe  of 
securing  loans  in  these  areas. 

Special  Requirements  for 
Condominiums 

As  the  Agency  does  not  approve 
subdivisions  and  condominiums,  the 
proposed  regulation  stipulates  that 
condominiums  must  be  in  a  project 
approved  or  accepted  by  HUD.  VA, 
Fannie  Mae,  or  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac). 

Special  Requirements  for  Community 
Trust  Lands 

Language  has  been  added  to  the 
proposed  regulation  outlining  the 
requirements  for  guaranteed  loans  for 
dwellings  on  land  owned  by  a 
commimity  land  trust.  The  Agency  may 
guarantee  a  loan  in  these  areas  provided 
that  any  restrictions  imposed  by  the 
community  land  trust  are  first  reviewed 
and  accepted  by  the  Agency  and  that  the 
requirements  imposed  by  the 
community  land  trust  automatically 
terminate  upon  foreclosure  or 
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acceptance  by  the  lender  of 'a  deed  in 
lieu  of  foreclosure  case.  The  Agency  is 
concerned  about  possible  discriminating 
language  in  community  land  trust 
restrictions.  Current  regulations  do  not 
address  community  land  trusts. 

Special  Requirements  for  Planned  Unit 
Developments 

Clarification  on  loans  for  dwellings  in 
Planned  Unit  Developments  (PUD)  have 
been  added  to  the  regulation.  Such 
loans  may  be  guaranteed  if  PUD  meets 
all  of  the  Agency's  requirements  and 
those  of  HUD.  VA,  Fannie  Mae,  or 
Freddie  Mac.  This  issue  is  not 
addressed  in  the  current  regulation. 

Special  Requirements  for  Manufactured 
Homes 

The  Agency  added  a  provision 
requiring  the  dealer-contractor  to 
provide  a  warranty  in  accordance  with 
7  CFR  part  1924,  subpart  A,  identifying 
the  unit  by  serial  number.  The  dealer- 
contractor  is  also  required  to  certify  that 
the  unit  has  not  sustained  any  hidden 
damage  during  transportation  and  that 
the  permanent  foundation  complies 
vdth  plans  and  specifications.  If  the  unit 
was  manufactured  in  separate  sections, 
the  dealer-contractor  must  certify  that 
the  sections  were  properly  joined  and 
sealed  per  manufacttirer's 
specifications.  The  dealer-contractor 
must  also  provide  the  applicant  with  a 
copy  of  all  manufacturer's  warranties. 
These  provisions  are  similar  to  those  in 
the  direct  502  program  and  were  added 
to  protect  the  financial  interests  of  the 
applicant,  the  lender,  and  the 
Government  and  to  ensure  that  the 
dwelling  is  of  acceptable  quality. 

To  maintain  consistency  with  the 
direct  502  program,  the  Agency  will 
continue  to  finance  only  new 
manufactured  homes  that  meet  or 
exceed  Agency  thermal  standards.  The 
Agency  has  received  comments 
regarding  consideration  of  financing 
existing  manufactured  housing  stock, 
not  originally  financed  with  an  Agency 
loan.  However,  the  Agency  believes  that 
cost  to  retrofit  an  existing  manufactiu^d 
home  so  it  can  meet  Agency  thermal 
standards  is  cost  prohibitive  and  not  in 
the  best  interest  of  the  customer.  The 
Agency  is  also  concerned  about  other 
lender's  experiences  with  higher  losses 
on  existing  manufactured  homes. 
Additionally,  according  to  HUD 
research,  as  published  in  the  "Ninth 
Report  to  Congress  on  the  Manu&ctured 
Housing  Program,"  manufactured 
homes  over  a  10  year  exposure  period 
are  5  times  more  likely  to  suffer 
structural  failure  as  compared  to  a 
conventionally  built  home,  HUD  is 
expected  to  be^in  a  review  of  the 


manufactured  construction  code  this 
year.  After  HUD  completes  this  process 
and  the  Agency  reviews  its  findings,  the 
Agency  will  re-consider  financing 
existing  manufactured  housing. 

Subpart  F — Regular  Servicing 
Servicing  Responsibilities 

The  section  on  servicing  has  been 
expanded  to  include  lender 
responsibilities.  Language  was  added  to 
allow  the  Agency  to  require  a  lender  to 
transfer  its  loan  servicing  activities  to 
another  approved  lender  if  the  servicing 
lender  fails  to  provide  acceptable 
servicing. 

Required  Servicing  Actions 

The  Agency  wants  to  provide 
flexibility  to  lenders  that  do  not  have 
the  capacity  to  escrow  taxes  and 
insurance.  The  Agency  will  allow  these 
lenders  the  opportunity  to  submit  a  plan 
to  the  Agency  for  approval  to  ensure 
that  the  customer  pays  tax  and 
insurance  obligations.  The  lender, 
however,  must  accept  ultimate 
responsibility  for  the  payment  of  taxes 
and  insurance  which  come  due  prior  to 
liquidation  of  an  account.  This 
provision  is  intended  to  help  expand 
the  program  into  more  rural  areas  with 
smaller  lenders  without  escrow 
capabilities,  while  still  protecting  the 
borrower's  interest. 

A  section  on  insurance  has  also  been 
added  and  encompasses  both  the 
requirements  for  homeowners  insurance 
and  flood  insurance  on  properties 
located  in  Special  Flood  Haiard  Areas. 
This  consolidated  section  on  insurance 
eliminates  the  need  for  the  ciurent 
section  of  the  regulation  devoted  to 
flood  or  mudslide  hazard  areas. 

The  Agency  has  added  the 
requirement  that  the  lender  must  notify 
a  credit  repository  of  each  new 
guaranteed  loan  and  must  report  to  the 
credit  repository  all  accounts  that 
become  more  than  30  calendar  days  past 
due.  This  is  consistent  with  industry 
standards.  The  current  regulation  only 
requires  a  lender  to  report  a  loan  to  a 
credit  repositor\'  when  payments 
become  three  payments  delinquent  and 
it  does  not  require  a  lender  to  report 
new  guaranteed  loans. 

Borrower  Actions  Requiring  Lender 
Approval 

Language  has  been  added  to  allow  a 
lender  to  consent  to  a  lease  of  mineral 
rights  as  long  as  the  security  property 
remains  suitable  for  a  residence,  the 
Government's  interest  will  not  be 
adversely  affected,  and  Agency 
envirotunental  requirements  are  met. 

Additionally,  the  Agency  proposes  to 
allow  a  lender  to  consent  to  certain 


transactions  affecting  the  security 
properly  such  as  the  sale  or  exchange  of 
a  portion  of  the  security  property, 
granting  of  a  right-of-way  across  the 
property,  or  granting  a  partial  release  of 
the  sectirity  property  provided  the 
transaction  meets  certain  conditions  to 
protect  the  lender  and  the  Govenmient's 
interests. 

Under  the  current  regulation,  mineral 
leases  and  partial  releases  were  not 
addressed  Under  the  proposed 
regulation,  guidance  is  provided  on 
allowing  mineral  leases  and  partial 
releases.  This  will  give  the  lender  more 
flexibility  in  servicing  it's  guaranteed 
portfolio,  while  still  protecting  the 
Government's  interest. 

Transfer  and  Assumptions 

The  Agency  has  reorganized  and 
clarified  this  section.  A  section  on 
transfers,  without  triggering  the  due-on- 
sale  clause,  has  been  added  to  allow  the 
transfer  of  property  to  a  spouse  or 
children  not  resulting  from  the  death  of 
a  borrower,  transfer  to  a  relative,  joint 
tenant,  tenants  by  the  entirety  resulting 
from  the  death  of  a  borrower,  or  transfer 
to  an  ex-spouse  resulting  from  a  divorce 
decree,  legal  separation  agreement,  or 
property  settlement  agreement.  The 
addition  of  this  section  is  in  accordance 
with  $  341  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982 
(Pub.  L.  97-320). 

Subpart  G — Servicing  Accounts  With 
Repayment  Problems 

A  section  was  added  to  the  proposed 
regulation  to  clarify  that  tenders  may 
enter  into  a  forbearance  agreement 
provided  it  includes  a  reasonable  plan 
for  bringing  the  account  current. 

The  Agency  eliminated  the 
requirement  for  a  lender  to  obtain  prior 
,\gency  approval  for  protective 
advances.  'The  Agency  feels  that  lenders 
need  the  ability  to  immediately  procure 
certain  services  to  protect  their  interesti 
as  well  as  the  interest  of  the 
Government.  The  time  it  takes  a  lender 
to  obtain  Agency  approval  for  protective 
advances  can  increase  exposure  and 
could  result  in  a  higher  cost  to  the 
Agency  in  the  event  of  a  loss.  However, 
protective  advances  are  to  be  used  only 
to  pay  for  emergency  expenses 
necessary  to  protect  the  security 
property.  Lenders  will  be  allowed  to 
provide  a  protective  advance  only  to 
pay  for  emergency  repairs  needed  to 
protect  the  security  property  only  if  the 
borrower  is  unable  to  secure  an 
additional  loan  to  pay  these  costs  or  if 
the  borrower  has  abandoned  the 
property.  Additionally,  a  lender  may 
advance  funds  to  pay  teal  estate  taxes, 
local  assessments,  and  hazard  or  flood 
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insurance  premiums  that  are  past  due  in 
order  to  protect  the  lender's  interest. 
Only  acceptable  protective  advances 
will  be  eligible  for  loss  claim 
reimbursement.  Specific  guidance  will 
be  provided  in  the  handbook  to  assist 
lenders  in  determining  an  acceptable 
protective  advance. 

Liquidation 

A  section  on  bankruptcy  was  added  to 
inform  lenders  of  the  Agency's 
expectations  in  reasonably  servicing  an 
account  in  bankruptcy.  The 
expectations  of  the  Agency  include:  (a) 
The  suspension  of  collection  and 
foreclosure  actions  in  accordance  with 
the  requirements  of  the  Bankruptcy 
Code;  and  (b)  when  possible  in  a 
Chapter  7  bankruptcy,  a  reaffirmation 
agreement  signed  by  the  borrower  and 
approved  by  the  bankruptcy  court  prior 
to  discharge,  if  the  lender  decides  to 
continue  with  the  borrower. 
Additionally,  the  lender  may  accept 
conveyance  of  the  security  property  by 
the  trustee  in  the  bankruptcy  if  the 
bankruptcy  court  has  approved  the 
transaction  and  the  lender  will  acquire 
title  free  and  clear  of  all  liens  and 
encumbrances  except  the  lender's  liens. 

The  voluntary  liquidation  section  has 
tieen  enhanced  to  darify  that  a  lender 
may  accept  a  request  horn  a  borrower  to 
voluntarily  liquidate  the  security 
property  by  way  of  refinancing  or  sale 
providing  the  price  reflects  at  least  the 
property's  value  as  determined  by  a 
current  market  appraisal.  The  lender 
may  also  accept  a  deed  in  lieu  of 
foreclosure  unless  the  anticipated  costs 
for  selling  the  property,  including  any 
costs  required  to  make  the  property 
salable,  exceed  the  property's  appraised 
value. 

To  ensure  the  Agency  is  in 
compliance  with  the  Debt  Collection 
Act  and  the  Department  of  Treasury  and 
Office  of  Management  and  Budget 
Circulars,  a  section  was  added  to  the 
proposed  regulation  to  require  the 
lender  to  report  to  the  IRS  and  credit 
reporting  agencies  any  debt  that  is 
settled  through  liquidation. 

Subpart  H — Collecting  on  the  Guarantee 

The  section  of  the  current  regulation 
addressing  loss  payments  has  been 
broken  down  into  several  parts  in  order 
to  clarify  the  Agency's  policy  on 
collection  on  the  guarantee. 

The  Agency  will  no  longer  require 
lenders  to  submit  a  property  disposition 
plan  for  approval  prior  to  disposing  of 
Real  Estate  Owned  (REO)  properties. 
However,  the  Agency  will  provide 
specific  guidance  in  the  handbook  for 
disposition  of  REO  property,  sales  price 
determinations,  and  price  reductions. 


By  providing  clear  guidance  to  lenders 
for  REO  property  disposition,  the 
Agency  feels  that  the  efficiency  and 
timeliness  of  the  loss  claim  process  will 
be  enhanced,  which  in  turn  will  reduce 
loss  claim  costs.  This  will  also  reduce 
unnecessary  paperwork  burden  on  the 
public.  The  Agency  will  monitor  lender 
REO  property  disposition  performance 
during  servicing  reviews. 

The  Agency  has  added  a  section  on 
net  recovery  value.  The  section  explains 
the  difference  between  actual  net 
recovery  value  and  anticipated  net 
recovery  value.  The  difference  between 
these  two  concepts  is  important  to  the 
lender  in  filing  a  claim  for  a  loss  under 
the  terms  of  the  guarantee.  If  the 
property  has  been  sold  at  foreclosure  or 
out  of  the  lender's  inventory,  actual  net 
recovery  value  is  determined.  However, 
if  the  property  remains  in  the  lender's 
inventory,  the  anticipated  net  recovery 
value  is  used  in  the  loss  claim 
calculation. 

Current  regulations  allow  a  lender  up 
to  6  months  from  the  date  they  acquired 
the  property  to  sell  the  property  &om 
inventory.  The  date  acquired  is 
considered  the  date  of  the  foreclosure 
sale  and  does  not  take  into  account  any 
applicable  redemption  period.  If  the 
property  remains  unsold  after  6  months 
from  the  date  of  the  foreclosure,  a  lender 
is  required  to  submit  a  loss  claim  based 
on  a  liquidation  appraisal.  The  change 
to  this  requirement  will  allow  a  lender 
90  days  to  market  the  property  after  any 
required  redemption  period. 
Redemption  periods  vary  from  State  to 
State  and  on  average  are  approximately 

6  months  in  length.  This  change  will 
allow  lenders  in  all  States  equal  dme  to 
dispose  of  REO  property,  as  some  States 
have  laws  which  provide  a  redemption 
period  to  allow  a  homeowner  to  redeem 
their  property  after  a  foreclosure  sale. 

If  the  property  is  located  on  Native 
American  Indian  trust  or  restricted  land, 
the  lender  must  notify  the  Agency  if  the 
property  has  not  sold  within  12  months 
of  the  foreclosure  sale  or  from  the  end 
of  any  applicable  redemption  period, 
whichever  is  later.  This  extended  time 
frame  allows  the  lender  extra  flexibility 
to  dispose  of  the  REO  due  to  restriction, 
which  must  be  addressed  when  such 
properties  are  acquired. 

List  of  Subjects 

7  CFR  Part  1980 

Home  improvement.  Loan  Programs- 
Housing  and  community  development. 
Mortgage  insurance,  Mortgages,  Rural 


7  CFR  Part  3555 

Administrative  practice  and 
procedure.  Conflict  of  interests.  Credit, 
Environmental  impact  statements.  Equal 
credit  opportunity.  Fair  Housing,  Flood 
insurance.  Home  improvement. 
Housing,  Loan  programs-Housing  and 
community  development.  Low  and 
moderate  income  housing. 
Manufactured  homes.  Mortgage 
insurance,  Mortgages,  Rural  areas. 
Subsidies. 

For  the  reasons  set  forth  in  the 
preamble.  Chapters  XVIII  and  XXXV, 
tide  7,  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

CHAPTER  XVIIt— RURAL  HOUSING 
SERVICE.  RURAL  BUSINESS- 
COOPERATIVE  SERVICE,  RURAL  UTILITtES 
SERVICE,  AND  FARM  SERVICE  AGENCY. 
DEPARTMENT  OF  AGRICULTURE 

PART  1980-GENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  7  U.S.C  1989;  *2 
U.S.C.  1480. 

Subpart  D— [Removed  and  Reserved] 

2.  Subpart  0  of  part  1980  is  removed 
and  reserved. 

CHAPTER  XXXV— RURAL  HOUSING 
SERVICE.  DEPARTMENT  OF 
AGRICULTURE 

3.  Part  3555.  consisting  of  subparts  A 
through  H.  is  added  to  read  as  follows: 

PART  3555— GUARANTEED  RURAL 
HOUSING  LOAN  PROGRAM 


Subpart  A— General 

Sec. 

3555.1 
3555.2 
3555.3 
3555.4 

Applicability. 
Purpose. 
CivU  Rights. 
Mediation  and  appeals. 

3555.5 
3555.6 

Environmental  requirements. 
Stale  and  local  law. 

3555.7 
3555.B 

Exception  authority. 
Conflict  of  inlerest. 

3555.9 

Enforcement. 

3555.10 

Definitions. 

3555.11 

-3555.50     IResarvedl 

Subpart  a — Lander  Participation 

3555.51  Lander  eligibility. 

3555.52  Lender  approval. 

3555.53  Contracting  for  loan  origination. 

3555.54  Sale  of  loans  to  approved  lenders. 
3555.55-3555.100     [Reserved] 

Subpart  C— Loan  Raquiramants 

3555.101  Loan  purposes. 

3555.102  L,oan  restricUons. 

3555.103  Maximum  loan  amount. 

3555.104  Ixian  terms. 

3555.105  Interest  assistance. 

3555.106  Recapture. 

3555.107  Application  for  and  issuance  of 
the  loan  guarantee. 

3555.108-3555.150    (Reserved) 
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Subpart  D— Undefwrltlng  the  Applicant 

3555.151  Eligibility  requirements. 

3555.152  Calculation  of  income  and  assets. 
3555.153-3555.200     |Res«rved| 

Subpart  E— Underwriting  ttw  Property 

3555.201  Site  requirements. 

3555.202  Dwelling  requirements. 

3555.203  Ownership  requirements. 

3555.204  Security  requirements. 

3555.205  Special  requirements  for 
condominiums. 

3555.206  Special  requirements  for 
community  land  trusts. 

3555.207  Special  requirements  for  Planned 
Unit  [Developments. 

3555.208  Special  requirements  for 
manufactured  homes. 

3555.209-3555  250     [Reserved! 

Subpart  F— Regular  Servicing 

3555.251  Servicing  responsibility. 

3555.252  Required  servicing  actions. 

3555.253  l.ate  payment  charges. 

3555.254  Final  payments. 

3555.255  Borrower  actions  requiring  lender 
approval. 

3555.256  Transfer  and  assumptions. 

3555.257  Unauthorized  assistance. 
3555.258-3555.300     [Reserved! 

Subpart  G— Servicing  Accounts  WHh 
Repayment  Problems 

3555.301  General  policy. 

3555.302  Forbearance. 

3555.303  Protective  advances. 

3555.304  Rearaortization. 

3555.305  Liquidation. 
3555.306-3555.350    [Reserved) 

Subpart  H— Collecting  on  tlw  Guarantee 

3555.351  Loan  guarantee  limits. 

3555.352  Loss  covered  by  the  guarantee. 

3555.353  Net  recovery  value. 

3555.354  Loss  claim  procedures. 

3555.355  Reducing  or  denying  the  claim. 

3555.356  Future  recover^'. 
3535.357-3555.400    [Reserved] 

Aulhority:  5  U.S.C.  301;  42  U.S.C.  1471  el 
seq. 


Subpart  A — General 

$3SSS.1     Applicability. 

This  part  sets  forth  policies  for  the 
Guaranteed  Rural  Housing  Loan 
Program  operated  by  the  Rural  Housing 
Service.  It  addresses  the  requirements  of 
section  50Z(h)  of  the  Housing  Act  of 
1949,  as  amended,  and  includes  policies 
regarding  originating,  servicing,  holding 
and  liquidating  guaranteed  loans.  Any 
provision  regarding  the  expenditure  of 
fimds  under  this  part  is  contingent  upon 
the  availability  of  funds. 

1 3655.2    Purpoea. 

The  purpose  of  the  guaranteed  rural 
housing  loan  program  is  to  provide  low- 
and  moderate-income  persons  who  will 
live  in  rural  areas  with  an  opportunity 
to  own  adequate  but  modest,  decent, 
safe,  and  sanitary  dwellings  and  related 
facilities.  The  program  ofiers  persons 


who  do  not  currendy  own  adequate 
housing  the  opportunity  to  acquire, 
build,  rehabilitate,  improve,  or  relocate 
dwellings  in  rural  areas.  The  prt>gram 
provides  guarantees  only  for  qualified 
loans  that  a  lender  would  not  make 
without  a  guarantee. 

{3555.3    CIvUrlgtiU. 

The  Agency,  lenders,  and  their  agents 
must  administer  the  program  fairly,  and 
in  accordance  with  both  the  letter  and 
the  spirit  of  all  equal  opportunity,  equal 
credit  opportunity  and  fair  housing 
legislation,  and  applicable  executive 
orders.  Loan  guarantees,  services,  and 
benefits  provided  under  this  part  shall 
not  be  denied  to  any  person  based  on 
race,  color,  national  origin,  sex,  rehgion. 
marital  status,  familial  status,  age 
(provided  the  applicant  has  the  capacity 
to  enter  into  a  binding  contract), 
handicap,  receipt  of  income  fiYim  public 
assistance,  sexual  orientation,  or 
because  the  applicant  has,  in  good  faith, 
exercised  any  right  under  the  Consumer 
Credit  Protection  Act  (15  U.S.C.  1601  et 
seq.].  All  activities  under  this  part  shall 
be  accomplished  in  accordance  with  the 
Fair  Housing  Act  (42  U.S.C.  3601-3620), 
and  Executive  Order  11063  as  amended 
by  Executive  Order  12259.  as 
applicable.  The  Agenc5''s  civil  rights 
compliance  requirements  are  provided 
in  7  CFR  1901,  subpart  E. 

f  3555.4    Mediation  and  appeal*. 

Whenever  the  Agency  makes  a 
decision  that  will  adversely  affect  a 
participant,  the  participant  may  proceed 
with  alternative  dispute  resolution 
including  mediation  and  a  USDA 
National  Appeals  Di%ision  hearing  in 
accordance  with  part  1 1  of  this  title.  The 
participant  also  may  request  an  informal 
review  of  the  situation  with  the  decision 
maker.  Except  when  the  adverse 
decision  applies  to  a  loss  claim,  the 
applicant  or  borrower  and  the  lender 
must  participate  joinUy  in  the  appeal 
process.  Decisions  made  by  the  lender 
-cannot  be  appealed  imless  concurrence 
by  the  Agency  was  required  by  this 
subpart  and  obtained  by  the  lender. 

{3555.5    Environmental  lequiremants. 

(a)  Policy.  The  Agency  will  consider 
environmental  quality'  as  equal  with 
economic,  social,  and  other  relevant 
factors  in  program  development  and 
decision-making  processes.  The  Agency 
will  take  into  account  potential 
environmental  impacts  of  proposed 
projects  by  working  with  applicants, 
other  Federal  agencies,  American  Indian 
tribes.  State  and  local  governments,  and 
interested  citizens  and  organizations  in 
order  to  formulate  actions  that  advance 
the  program's  goals  in  a  manner  that 


will  protect,  enhance,  and  restore 
environmental  quality. 

(b)  Regulatory  references.  Loan 
processing  and  servicing  actions  under 
this  part  will  be  completed  in 
accordance  with  the  requirements  of 
part  1940,  subpart  G  of  this  title,  which 
addresses  environmental  requirements: 
part  1924,  subpart  A  of  this  title,  which 
addresses  lead-based  paint 
requirements:  and  part  1806,  subpart  B 
of  this  tide,  which  addresses  flood 
insurance. 

(c)  Agency  responsibilities 
Responsibility  for  compliance  %vith  the 
National  Environmental  Policy  Act  and 
with  the  Agency's  environmental 
regulations  rests  with  the  Agenc>-,  not 
the  guaranteed  lender. 

[a]  Lender  and  applicant 
responsibilities.  (1)  On  an  as  needed 
basis,  lenders  and  applicants  will  assist 
the  Agency  in  obtaining  such 
information  as  the  Agency  needs  to 
complete  its  environmental  review  and 
to  cooperate  in  the  resolution  of 
environmental  problems. 

(2)  Lenders  will  become  familiar  with 
Agency  environmental  requirements,  so 
they  can  advise  applicants  and  reduce 
the  probability  of  unacceptable 
applications  being  submitted  to  the 
Agency. 

(3)  "The  applicant  must  obtain  flood 
insiuance  offered  under  the  National 
Flood  Insurance  Act  of  1968  if  the 
dwelling  is  located  in  an  area  identified 
by  FEMA  as  having  special  flood 
hazards. 

(4)  The  lender  must  determine 
whether  the  dwelling  is  located  in  a 
special  flood  hazard  area,  and  if  so. 
ensure  that  the  borrower  maintains 
acceptable  flood  insurance  throughout 
the  term  of  the  loan. 

{3555.6    Stat*  and  local  law. 

Lenders  will  comply  with  applicable 
State  and  local  laws  and  regulations, 
including  the  laws  of  American  Indian 
tribes.  Supplemental  guidance  will  be 
issued  in  the  case  of  any  conflict  with 
or  significant  differences  from 
provisions  of  this  part. 

{3555.7    Exception  auttrarity. 

The  Administrator  of  the  Agency,  or 
a  designee,  may  make  an  exception  to 
any  requirement  or  provision  of  this 
part  or  to  address  any  omissions  in  this 
part,  when  the  Administrator 
determines  that  application  of  the 
requirement  or  provision,  or  failiue  to 
take  action  in  the  case  of  an  omission, 
would  adversely  affect  the 
Government's  interest. 

{3555,8    Conflict  of  intarast 

(a)  Applicant  or  borrower 
responsibility.  The  applicant  or 
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borrower  must  disclose  to  the  lender 
any  prohibited  relationship  or 
association  with  any  Rural  Development 
employee,  and  the  lender  must  disclose 
that  information  to  the  Agency. 

(b)  Lender  responsibility.  The  lender 
must  disclo.se  to  the  Agency  any 
prohibited  relationship  or  association  it, 
or  any  of  its  employees,  has  with  any 
Rural  Development  employee. 

(c)  Prohibited  relationships  and 
associations.  Prohibited  relationships 
and  associations  include  the  following; 

(1)  Immediate  family  members, 
including  parents  and  children,  whether 
related  by  blood  or  marriage,  and  any 
household  residents; 

(2)  Close  relatives,  including 
grandmother,  grandfather,  aunt,  uncle, 
si.ster.  brother,  niece,  nephew, 
granddaughter,  grandson,  or  first  cousin, 
whether  related  by  blood  or  marriage; 

(3)  Immediate  working  relationships, 
including  coworkers  in  the  same  of6ce, 
subordinates,  and  immediate 
supervisors;  and 

14)  Close  business  associadons, 
including  business  partnerships,  joint 
ventures,  or  closely-held  corporations. 

(d)  Result  of  disclosure.  Disclosure  of 
prohibited  relationships  and 
associations  under  this  section  will  not 
result  in  applicant,  borrower  or  lender 
ineligibility.  Disclosures  may  result  in 
reassignment  of  Rural  Envelopment 
employees  with  regard  to  the  loan 
guarantee  in  question  so  that  no 
prohibited  relationships  or  associations 
exist  between  the  Rural  Development 
employees  responsible  for  loan 
guarantee  transactions  and  lenders, 
borrowers,  or  applicants. 

§3555.9    EnforcwiMnL 

The  Agency  will  take  such  actions  as 
are  appropriate  and  necessary  to  enforce 
the  provisions  of  these  regulations.  Such 
actions  will  include,  but  not  be  limited 
to,  reduction  of  the  loss  claim  payment; 
termination  of  the  guarantee  agreement 
or  any  loan  servicing  agreement; 
suspension  and  debarment  of 
participation  in  this  or  other  Agency 
programs;  and  any  other  appropriate 
administrative,  civil,  or  criminal 
actions. 

1 3555, 10    DafinWons. 

The  definitions  in  this  section  apply 
to  this  part. 

Acceleration.  Demand  for  immediate 
repayment  of  the  entire  balance  of  a 
debt  if  the  covenants  in  the  promissory 
note,  assumption  agreement,  or  security 
instruments  are  breached. 

Adjusted  income.  Income  from  all 
household  members,  which  is  used  to 
determine  whether  an  applicant  is 
income-eligible  for  a  guaranteed  loan,  or 


interest  assistance,  if  applicable. 
Adjusted  income  provides  for 
deductions  to  account  for  varj'ing 
household  circiunstances  and  expenses. 
See  §  3555.152  for  a  complete 
description  of  adjusted  income. 

Agency.  The  Rural  Housing  Service  of 
the  U.S.  Department  of  Agriculture,  or 
its  successor  agency,  formerly  the  Rural 
Housing  and  Community  Development 
Service,  a  successor  agency  to  the 
Fanners  Home  Administration. 

Agency  employee.  Any  employee  of 
the  Rural  Housing  Service,  or  any 
employee  of  the  Rural  Development 
mission  area  who  carries  out  section  502 
guaranteed  loan  prc^ram  functions. 

Alien.  See  "Qualified  alien." 

American  Indian  Restricted  Land. 
Land  or  any  interest  in  land  which  is 
held  by  an  individual  American  Indian 
or  tribe,  including  any  band,  rancheria. 
colony,  pueblo,  group,  community  or 
nation  of  Indians  or  Alaska  Natives,  and 
is  subject  to  Federal  restrictions  against 
alienation  or  encumbrance. 

Amortized  payment.  Equal  monthly 
payments  under  a  fully  amortized 
mortgage  loan  that  provides  for  the 
scheduled  payment  of  interest  and 
principal  over  the  term  of  the  loan. 

i^nual  income.  The  income  of  all 
household  members  from  all  sources 
except  those  listed  in  $  3555.1S2(b). 

Applicant.  An  individual  applying  to 
a  lender  for  a  guaranteed  loan. 

Area  Median  Income.  The  median 
income  in  a  specific  locality;  typically  a 
Coimty  or  Metropolitan  Statistical  Area 
(MSA)  as  determined  by  the  [Jepartment 
of  Housing  and  Urban  Development 

Assumption.  The  procedure  whereby 
title  to  a  security  property  is  transferred 
to  an  eligible  transferee  who  agrees  to 
assume  the  obligations  of  the  loan: 
however,  the  transferor  remains  liable. 

Borrower.  An  individual  who  has 
received  a  loan  guaranteed  under  the 
guaranteed  rural  housing  loan  program. 

Community  land  trust.  A  private 
nonprofit  community  housing 
development  organization  that  is 
established  to  acquire  parcels  of  land, 
held  in  perpetuity,  primarily  for 
conveyance  under  long-term  ground 


Conditional  commitment.  The 
Agency's  agreement  that  a  proposed 
loan  will  be  guaranteed  if  all  conditions 
and  requirements  established  by  the 
Agency  are  met 

Condominium.  A  form  of  fee 
ownership  of  whole  units  or  separate 
portions  of  multi-unit  buildings  under 
the  laws  of  the  State  where  the  property 
is  located  which  provides  the 
mechanics  and  facilities  for  formal  filing 
and  recording  of  a  divided  interest  in 
real  property,  where  the  division  is 


vertical  as  well  as  horizontal.  Fee 
ownership  of  the  units  in  a  multi-unit 
property  and  joint  ownership  of  the 
conunon  areas. 

Dealer-contractor.  A  person,  firm, 
partnership,  or  corporation  capable  of 
providing  complete  services  for  selling, 
servicing  and  developing  sites  for 
manufactured  homes. 

Debarment.  An  action  taken  under 
part  3017  of  this  btle  or  title  4B  of  the 
Code  of  Federal  Regulations  to  exclude 
a  person  or  entity  from  participating  in 
Federal  programs. 

Deficient  housing.  A  dwelling  that 
lacks  complete  plumbing:  lacks 
adequate  heating;  is  dilapidated  or 
structurally  unsound:  has  an 
overcrowding  situation  that  will  be 
corrected  with  loan  funds;  or  that  is 
otherwise  uninhabitable,  unsafe,  or 
poses  a  health  or  environmental  threat 
to  the  occupant  or  others. 

Disability,  person  with  See  "Person 
with  a  disabilitj'." 

Dwelling.  A  House,  manufactured 
home,  or  condominium  unit,  and 
related  facilities,  such  as  a  garage  or 
storage  shed. 

Elderly  family.  An  elderly  family 
consists  of  one  of  the  following; 

(1)  A  person  who  is  the  head,  spouse, 
or  sole  member  of  a  household  and  who 
is  62  years  of  age  or  older,  or  who  is 
disabled,  and  is  an  applicant  or 
borrower; 

(2)  Two  or  more  persons  who  are 
living  together,  at  least  one  of  whom  is 
age  62  or  older,  or  disabled,  and  who  is 
an  applicant  or  borrower:  or 

(3)  where  the  deceased  borrower  or 
spouse  in  a  household  was  at  least  62 
years  old  or  disabled,  the  surviving 
household  member  shall  continue  to  be 
classified  as  an  elderly  household  for 
the  purpose  of  determining  adjusted 
income,  even  though  the  sur\iving 
members  may  not  meet  the  definition  of 
an  elderly  household  on  their  own, 
provided: 

(i)  They  occupied  the  dwelling  with 
the  deceased  household  member  at  the 
time  of  the  death: 

(ii)  If  one  of  the  surviving  household 
members  is  the  spouse  of  the  deceased 
household  member,  the  surviving 
household  shall  be  classified  as  an 
elderly  family  only  imtil  the  remarriage 
or  death  of  the  surviving  spouse;  and 

(iii)  At  the  time  of  the  death  of  the 
deceased  household  member,  the 
dwelling  was  financed  with  a 
guaranteed  Rural  Housing  loan. 

£"scrow  account.  An  account  to  which 
the  borrower  contributes  monthly 
payments  to  cover  the  anticipated  costs 
of  real  estate  taxes,  hazard  and  flood 
insurance  premiums,  and  other  related 
costs. 
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Existing  dwelling.  A  dwelling  that  is 
more  than  one  year  old.  or  less  than  one 
year  old  and  covered  by  an  approved 
ten-year  warranty. 

False  information.  For  the  purpose  of 
this  part  only,  information  that  the 
borrower  or  lender  knew  or  should  have 
known  was  incorrect  and  that  was 
provided  or  omitted  for  the  purpose  of 
obtaining  assistance. 

FEMA.  The  United  States  Federal 
Emergencv  Management  Agency. 

FHA.  The  Federal  Housing 
Administration  of  the  United  States 
Department  of  Housing  and  Urban 
Development. 

First-time  homebuyer.  Individuals 
who  meet  any  one  of  the  following  three 
criteria  are  considered  first-time 
homebuyors. 

(1)  An  individual  who  has  had  no 
ownership  interest  in  a  principal 
residence  during  the  three-year  period 
ending  on  the  date  of  loan  closing. 

(2)  An  individual  who  is  a  displaced 
bomemaker  and  who.  except  for  owning 
a  home  with  a  spouse,  has  had  no 
ownership  interest  in  a  principal 
residence  during  the  three-year  period 
ending  on  the  date  of  loan  closing. 
Displaced  homemakers  include  any 
individual  who  is: 

(i)  An  adult; 

(ii)  Unemployed  or  underemployed; 

(iii)  Experiencing  difficulty  in 
obtaining  or  upgrading  employment: 
and 

(iv)  In  recent  years  has  worked 
primarily  without  remuneration  to  care 
for  the  home  and  family,  but  has  not 
worked  full-time,  full-year  in  the  labor 
force. 

(3)  An  individual  who  is  a  single 
parent  and  who.  except  for  ovraing  a 
home  with  a  spouse,  has  had  no 
ownership  interest  in  a  principal 
residence  during  the  three-year  period 
ending  on  the  date  of  loan  closing. 
Single  parents  include  any  individual 
who  is: 

(i)  Unmarried  or  legally  separated 
from  a  spouse;  and 

(ii)  Has  custody  or  joint  custody  of 
one  or  more  children,  or  is  pregnant. 

Floor  interest  rate.  The  rate  of  interest, 
determined  at  the  time  of  loan  closing, 
that  the  borrower  would  pay  if  the  note 
were  amortized  at  the  rate 
corresponding  to  the  borrower's  income 
range  as  determined  in  accordance  with 
S  3555.105(b). 

Forbearance  agreement.  An 
agreement  between  the  lender  and  the 
borrower  providing  for  temporary' 
suspension  of  payments  or  a  repayment 
plan  that  calls  for  periodic  payments  of 
less  than  the  normal  monthly  payment, 
periodic  payments  at  different  intervals, 
etc.  to  bring  the  account  current. 


Freddie  Mac.  Federal  Home  Loan 
Mortgage  Corporation. 

Full-time  student.  A  person  who 
carries  at  least  the  minimum  number  of 
credit  hours  considered  to  be  full-time 
by  the  university,  college,  or  vocational 
school  in  which  the  person  is  enrolled. 
Funded  buydown  account  An  escrow 
account  funded  by  the  lender,  seller,  or 
through  a  third  party  gift,  from  which 
monthly  payments  are  released  directly 
to  the  lender  to  reduce  the  amount  of 
interest  on  a  loan,  thereby  improving  an 
applicant's  repayment  ability. 

Guaranteed  loan.  A  loan  guaranteed 
under  section  502  of  the  Housing  Act  of 
1949.  Under  the  guarantee,  the  owner  of 
the  loan  note  may  be  reimbursed  for  all 
or  part  of  a  loss  incurred  if  a  borrower 
defaults  on  a  loan. 

Household.  All  persons  expected  to 
be  Uving  in  the  dwelling  as  principal 
residence,  except  for  live-in  aides,  foster 
children,  and  foster  adults. 

Housing  Act  of  1949.  The  Act  which, 
in  part,  provides  the  authority  for  single 
fainily  housing  programs,  codified  at  42 
U.S.C.  1471,e(se<j. 

HUD.  The  United  States  Department 
of  Housing  and  Urban  Development. 

Interest  assistance.  Agency  assistance 
available  to  eligible  borrowers  that 
reduces  the  effective  interest  rate  on  the 
guaranteed  loan. 

IBS.  The  Internal  Revenue  Service  of 
the  United  Stales  Department  of  the 
Treasury. 

Lender.  The  entity  making,  holding, 
or  servicing  a  loan  that  is  guaranteed 
under  the  provisions  of  this  part. 

Lim-in  aide.  A  person  who  lives  with 
an  elderly  or  disabled  person  and  is 
essential  to  that  person  s  care  and  well- 
being,  not  obligated  for  the  person's 
support,  and  would  not  be  living  in  the 
unit  except  to  provide  the  support 
services. 

Low-income.  An  adjusted  income  that 
is  greater  than  the  HUD  established  verj' 
low-income  limit,  but  that  does  not 
exceed  the  HUD  established  low-income 
limit  (generally  80  percent  of  median 
income  adjusted  for  household  size)  for 
the  county  or  Metropolitan  Statistical 
Area  where  the  propertj'  is  or  will  be 
located. 

Manufactured  home.  A  structure  that 
is  built  to  Federally  Manufactiu«d 
Home  Construction  and  Safety' 
Standards  and  the  Agency's  Thermal 
Performance  Standards.  It  is 
transportable  in  one  or  more  sections, 
which  in  the  traveling  mode  is  ten-body 
feel  (3.048  meters)  or  more  in  width, 
and  when  erected  on  site  is  400  or  more 
square  feet  (37,16  square  meters),  and 
which  is  built  on  a  permanent  chassis 
and  designed  to  be  used  as  a  dwelling 
with  or  without  a  permanent  foundation 


when  connected  to  the  required 
utilities  It  is  designed  and  constructed 
for  permanent  occupancy  by  a  single 
family  and  contains  permanent  eating, 
cooking,  sleeping,  and  sanitary 
facilities.  The  plumbing,  beating,  and 
electrical  systems  are  contained  in  the 
structure.  A  permanent  foundation  is 
required. 

Market  value.  The  value  of  the 
property  as  determined  by  a  current 
appraisal  made  in  accordance  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practices. 

Mediaif  income.  The  area  median 
income,  adjusted  for  family  size,  as 
established  by  HUD. 

Moderate  income.  An  adjusted 
income  that  is  greater  than  the  HUD- 
established  low-income  limit,  but  that 
does  not  exceed  115  percent  of  median 
income  adjusted  for  household  size  for 
the  count)'  or  Metropolitan  Statistical 
Area  where  the  property  is  or  will  be 
located. 

Modest  housing.  A  property  that  is 
considered  modest  for  the  area,  with  a 
cost  that  does  not  exceed  the  applicable 
limit  established  under  section  203  (b) 
of  the  National  Housing  Act  (12  U.S.C. 
1 709).  In  addition,  the  property  must 
not  be  designed  for  income-producing 
activities  or  have  an  in-ground 
swimming  pool. 

Mortgage.  A  form  of  security 
instrument  or  con.sensual  lien  on  real 
property  including  a  real  estate 
mortgage  and  a  deed  of  trust. 

Mortgage  Credit  Certificates.  A  credit 
to  reduce  the  applicant's  Federal 
income  tax  liability,  which  improves  an 
applicant's  repayment  ability. 

Netfanuly  assets.  The  value  of  assets 
available  to  a  household,  as  contained 
in  §  3555.152(d). 

Net  recovery  value.  The  amount 
available  to  apply  to  the  outstanding 
principal  balance  after  considering  the 
value  of  the  security  property  and  other 
amounts  recovered,  and  deducting  the 
costs  associated  with  liquidation, 
acquisition  and  sale  of  the  property.  Net 
recovery  value  is  calculated  differently 
depending  on  the  type  of  disposition,  as 
contained  in  §3555.353. 

New  dwelling.  A  dwelling  that  is  to  be 
constructed,  or  an  already-existing 
dwelling  that  is  less  than  one  year  old 
and  is  not  covered  by  an  approved  ten- 
year  warranty. 

Participant.  For  the  piupose  of 
appeals,  a  participant  is  any  individual 
or  entit)'  that  has  applied  for.  or  whose 
right  to  participate  in  or  receive  a 
payment,  loan  guarantee,  or  other 
benefit,  is  affected  by  an  Agency 
decision  and  meets  the  definition  of 
"participant"  in  §11.1  of  this  title. 
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Person  with  a  disability.  Any  person 
who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  including 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning  and  working,  has  a  record  of 
such  an  impairment,  or  is  regarded  as 
having  such  an  impairment. 

PITI  ratio.  The  amount  to  be  paid  by 
the  borrower  for  principal,  interest, 
taxes,  and  insurance  (PITI),  divided  by 
repayment  income.  This  is  often  known 
as  the  "front-end  ratio.  "  * 

Planned  Unit  Development.  For  the 
purpose  of  this  definition,  a 
Condominium  is  not  a  Planned  Unit 
Development  (PUD).  A  PUD  is  a 
development  that  has  all  of  the 
following  characteristics: 

(1)  The  individual  unit  owners  own  a 
parcel  of  land  improved  with  a 
dwelling.  This  ownership  is  not  in 
common  with  other  unit  owners; 

(2)  The  development  is  administered 
by  a  homeowners  association  that  owns 
and  is  obligated  to  maintain  property 
and  improvements  within  the 
development  (for  example,  greenbelts, 
recreation  facilities  and  parking  areas) 
for  the  common  use  and  benefit  of  the 
unit  owners;  and 

(3)  The  unit  owners  have  an 
automatic,  nonseverable  interest  in  the 
homeowners  association  and  pay 
mandatory  assessments. 

Prior  lien.  A  lien  against  the  security 
property  that  is  superior  in  right  to  the 
lender's  debt  instrument. 

Property.  The  land,  dwelling,  and 
related  facilities  for  which  the  applicant 
will  use  guaranteed  funds. 

Qualified  alien.  An  alien  who,  at  the 
time  the  alien  applies  for,  receives,  or 
attempts  to  receive  Federal  public 
benefit,  in  accordance  with  the 
Immigration  and  Nationality  Act.  is: 

(1)  An  alien  who  is  lawfully  admitted 
for  permanent  residence; 

(2)  An  alien  who  is  granted  asylum: 

(3)  A  refugee  who  is  admitted  to  the 
United  States; 

(4)  An  alien  who  is  paroled  into  the 
United  States  for  a  period  of  at  least  1 
year; 

(5)  An  alien  whose  deportation  is 
being  withheld;  or 

(6|  .\n  alien  who  is  granted 
conditional  entry  prior  to  April  1,  1980. 

Real  estate  taxes  Taxes  and  the 
aimual  portion  of  assessments  estimated 
to  be  due  and  payable  on  the  property. 

Recapture.  The  amount  of  interest 
assistance  to  be  repaid  when  the 
borrower  transfers  title  or  ceases  to 
occupy  the  property. 

Recipient.  Any  person  or  entity  that 
receives  benefits  or  assistance  under  the 


guaranteed  loan  program,  including  a 
lender  that  receives  a  loan  guarantee,  or 
a  borrower  who  receives  a  guaranteed 
loan  or  interest  assistance. 

REO.  (Real  Estate  Ovtrned)  Real  estate 
that  formerly  served  as  security  for  a 
guaranteed  loan  and  for  which  the 
lender  holds  title. 

Repayment  income.  Used  to 
determine  whether  an  applicant  has  the 
ability  to  make  monthly  loan  payments. 
Repayment  income  may  include 
amounts  excluded  for  the  purpose  of 
determining  adjusted  income.  See 
%  3555. 152(a)  for  a  complete  description 
of  repayment  income. 

Rural  area:  A  rural  area  is  any  one  of 
the  following: 

(1)  Open  country  which  is  not  part  of 
or  associated  with  an  urban  area. 

(2)  Any  town,  village,  city,  or  place, 
including  the  immediately  adjacent 
densely  settled  area,  which  is  not  part 
of  or  associated  with  an  urban  area  and 
which: 

(i)  Has  a  population  not  in  excess  of 
10,(XK)  if  it  is  rural  in  character;  or 

(ii)  Has  a  population  in  excess  of 
10,000  but  not  in  excess  of  20,000,  is  not 
contained  within  a  Metropolitan 
Statistical  Area,  and  has  a  serious  lack 
of  mortgage  credit  for  low-and 
moderate-income  households  as 
determined  by  the  Secretary  of 
Agriculture  and  the  Secretary  of  HUD. 

(3)  An  area  classified  as  a  rural  area 
prior  to  October  1 .  1990  (even  if  within 
a  Metropolitan  Statistical  Area),  with  a 
population  exceeding  10,000,  but  not  in 
excess  of  25,000.  which  is  rural  in 
character,  and  has  a  serious  lack  of 
mortgage  credit  for  low-and  moderate- 
income  families.  This  is  effective 
through  receipt  of  census  data  for  the 
year  2000. 

Rural  Development.  A  mission  area 
within  USDA  which  includes  the  Rural 
Housing  Service.  Rural  Utilities  Service, 
and  Rural  Business-Cooperative  Service. 

Scheduled  payment.  'The  monthly 
installment  on  a  promissory  note  plus 
escrow  payments,  as  modified  by  any 
interest  assistance  agreement  or 
forbearance  agreement. 

Secured  loan.  A  loan  that  is 
collateralized  by  property  so  that  in  the 
event  of  a  default  on  the  loan,  the 
property  may  be  sold  to  pay  down  the 
debt. 

Security  instrument.  The  mortgage  or 
deed  of  trust  that  secuires  the  promissory 
note  or  assumption  agreement. 

Security  property.  All  the  property 
that  serves  as  collateral  for  a  guaranteed 
loan. 

Supplemental  loan.  A  guaranteed 
loan  made  in  conjunction  with  a 
transfer  and  assumption  to  provide 
funds  to  complete  the  transaction. 


Suspension.  An  action  taken  under 
part  301 7  of  this  title  or  title  48  of  the 
Code  of  Federal  Regulations  to  exclude 
a  person  or  entity  from  participation  in 
Federal  programs  for  a  temporary 
period,  pending  completion  of  an 
investigation  of  wrongdoing. 

7"o(a/  debt  ratio.  The  amount  paid  by 
the  borrower  for  PITI  and  any  recurring 
monthly  debt,  divided  by  repayment 
income.  This  is  often  known  as  the 
"back-end  ratio." 

Unauthorized  assistance.  Any 
guaranteed  loan  or  interest  assistance 
for  which  there  was  no  regulatory  or 
statutory  authorization,  or  for  which  the 
borrower  was  not  eligible. 

United  States  citizen.  An  individual 
who  resides  as  a  citizen  in  any  of  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands.  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Marianas,  the  Federated  States  of 
Micronesia,  the  Republic  of  Palau,  or 
the  Republic  of  the  Marshall  Islands. 

USDA.  The  United  States  Department 
of  Agriculture. 

VA.  The  United  States  Department  of 
Veterans  Affairs. 

Value  appreciation.  The  current 
market  value  of  the  property  minus  the 
balance  due  prior  lienholders  (if  any), 
the  unpaid  balance  of  the  debt, 
ujueimbursed  dosing  costs  (if  any), 
principal  reduction,  the  original  equity 
(if  any)  of  the  borrower,  and  the  value 
added  by  capital  improvements. 

Veterans  preference.  A  preference 
extended  to  any  person  applying  for  a 
loan  guarantee  imder  this  part  who 
served  on  active  duty  and  has  been 
discharged  or  released  from  the  active 
forces  on  conditions  other  than 
dishonorable  from  the  United  States 
Army,  Navy,  Air  Force,  Marine  Corps, 
or  Coast  Guard.  The  preference  applies 
to  the  service  person,  or  the  family  of  a 
deceased  serviceperson  who  died  in 
service  before  the  termination  of  such 
war  or  such  period  or  era.  The 
applicable  time  frames  are: 

(1)  During  the  period  of  April  6, 1917. 
through  March  31, 1921; 

(2)  During  the  period  of  December  7, 
1941,  through  December  31, 1946; 

(3)  During  the  period  of  )une  27,  1950. 
through  January  31,  1955; 

(4)  For  a  period  of  more  than  180 
days,  any  part  of  which  occurred  after 
lanuary  31, 1955,  but  on  or  before  May 
7, 1975;  or 

(5)  [hiring  the  period  beginning 
August  2. 1990,  and  ending  the  date 
prescribed  by  Presidential  Proclamation 
or  law. 
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H  3555.1 1-3SS5.S0    [RnwvwQ 
Subpart  B— Lender  Participation 
S355S.S1     Lender  eligibility. 

To  be  approved  to  participate  in  the 
Guaranteed  Rural  Housing  Loan 
Program,  a  lender  must  meet  the 
requirements  described  in  this  section. 

(a)  Ability  to  underwrite  and  service 
loans.  The  lender  must  have  a 
demonstrated  ability  to  underwrite  and 
service  single  family  loans.  A  lender 
will  be  considered  to  have  such  a 
demonstrated  ability  if  it  qualifies  as 
one  of  the  following: 

(1)  A  State  Housing  Agency; 

(2)  A  lender  approved  as  a  supervised 
or  nonsupervised  mortgagee  by  the  HUD 
with  direct  endorsement  authority  for 
submission  of  applications  for  Federal 
Housing  Mortgage  Insurance; 

(3)  A  lender  approved  as  a  supervised 
or  nonsupervised  mortgagee  by  VA  with 
authority  to  close  loans  on  the 
automatic  basis; 

(4)  A  lender  approved  by  Fannie  Mae 
for  single  family  loans; 

(5)  A  lender  approved  by  Freddie  Mac 
for  single  family  loans; 

(6)  A  Farm  Credit  System  institution 
that  provides  documentation  of  its 
ability  to  underwrite  and  service  single 
family  loans; 

(7)  A  lender  participating  in  other 
Rural  Development  or  Farm  Service 
Agency  guaranteed  loan  programs  that 
provides  documentation  of  its  ability  to 
underwrite  and  service  single  family 
loans;  or 

(8)  A  Federally-supervised  lender  that 
provides  documentation  of  its  ability  to 
underwrite  and  service  single  family 
loans.  Acceptable  sources  of  supervision 
include: 

(i)  Being  a  member  of  the  Federal 
Reserve  System; 

(ii)  The  Federal  Deposit  Insurance 
Corporation  (FDIC); 

(iii)  The  National  Credit  Union 
Administration  (NCUA);  or 

(iv)  The  Office  of  Thrift  Supervision 
(GTS). 

(b)  Program  participation 
requirements.  Lenders  and  their  agents 
must  comply  with  the  following 
requirements: 

(1)  Keep  up  to  date  on.  and  comply 
with,  all  Agency  regulations: 

(2)  Cooperate  fully  with  Agency 
reporting  and  monitoring  processes; 

(3)  Comply  with  limitations  on  loan 
purposes,  loan  limitations,  interest 
rates,  and  loan  terms; 

(4)  Inform  the  Agency  in  advance  of 
any  sale,  transfer,  or  change  of  servicers 
of  any  Agency  guaranteed  loan; 

(5)  Maintain  reasonable  and  prudent 
business  practices; 


(6)  Remain  responsible  for  servicing 
even  if  servicing  has  been  contracted  to 
a  third  party; 

(7)  Use  Rural  Development,  HUD, 
Fannie  Mae,  or  Freddie  Mac  forms; 

(8)  Maintain  eligibility  under 
paragraph  (a)  of  this  section; 

(9)  Notify  the  Agency  if  there  are  any 
material  changes  in  organization  or 
practices; 

(10)  Remain  in  good  standing,  and 
neither  debarred  nor  suspended  from 
participation  in  Federal  programs; 

(11)  Notify  the  Agency  in  the  event  of 
bankruptcy  or  insolvency  of  the  lender; 

(12)  Remain  free  from  default  and 
delinquency  on  any  debt  owed  to  the 
Federal  government; 

(13)  Maintain  a  fidelity  and  omissions 
policy  consistent  with  the  volume  of 
loans  originated,  and  listing  the  Agency 
as  the  loss  payee;  and 

(14)  Allow  the  Agency  or  any 
Agency's  representative  access  to  the 
lender's  records,  including  on-site 
reviews  of  the  lender's  operation  and 
the  operations  of  any  agent  of  the 
lender,  for  the  purpose  of  verifying 
compliance  with  Agency  regulations 
and  guidelines. 

§3555.52    Lender  approval. 

(a)  Initial  approval.  The  lender  must' 
apply  for  and  receive  approval  from  the 
Agency  to  participate  in  the  program. 

(b)  Termination  of  approval.  Once 
approved,  the  lender  will  remain 
eligible  to  participate  in  the  program 
unless  the  Agency  determines  that  one 
of  the  following  has  occurred. 

(1)  Lapse  of  any  eligibility 
requirement.  In  the  event  that  a  lender 
fails  to  comply  with  any  of  the 
requirements  described  in  §  3555.51.  the 
lender  must  notify  the  Agency 
immediately.  The  Agency  will 
determine  whether  the  change  warrants 
termination  of  the  lender's  approval. 

(2)  Unsatisfactory  lender  performance 
or  Government  convenience.  If  the 
Agency  determines  that  continued 
lender  approval  is  not  in  the  best 
interest  of  the  Government,  the  Agency 
may  terminate  the  lender's  approval. 

(3)  Voluntary  withdrawal.  TTje  lender 
may  choose  to  end  participation  in  the 
program  at  any  time. 

(c)  Results  of  termination  of  approval 
or  withdrawal  from  the  program.  If  the 
Agency  terminates  a  lender's  approval 
or  the  lender  withdraws  from  the 
program,  the  Agency  may: 

(1)  Require  that  the  lender  transfer 
servicing  of  its  loans  to  an  approved 
lender:  and  \ 

(2)  Pursue  additional  actions 
including,  but  not  limited  to, 
suspension  or  debarment. 


{3555.53    Contracttng  lor  loan  origination. 

Lenders  may  contract  with  brokers, 
nonapproved  lenders,  or  other  loan 
originators  for  loan  origination  services, 
closing  services,  or  both,  provided  the 
loan  is  transferred  immediately  after 
closing  to  the  approved  lender  to  which 
the  guarantee  will  be  Lssued.  The 
approved  lender  is  responsible  for 
underwriting  the  loan,  obtaining  the 
conditional  commitment,  and  ensuring 
that  the  loan  is  properly  closed. 

§3555.54    Sate  of  loans  to  approvad 
lenders. 

Lenders  may  sell  guaranteed  loans 
only  to  other  Agencj'  approved  lenders. 
Fannie  Mae,  or  Freddie  Mac.  In  such  a 
.sale,  the  purchasing  lender  acquires  all 
rights  of  the  selling  lender  under  the 
loan  note  guarantee,  and  assumes  all  of 
the  selling  lender's  obligations 
contained  in  any  note,  securitv- 
instrument,  or  loan  note  guarantee  in 
connection  with  the  loan  purchased. 
The  purchasing  lender  will  be  subject  to 
any  defenses,  claims,  or  offsets  that  the 
Agency  would  have  had  against  the 
selling  lender  if  the  selling  lender  had 
continued  to  hold  the  loan.  The  lender 
must  notify  the  Agency  immediately 
upon  the  sale  or  transfer  of  servicing  of 
a  loan. 

H  3555.55-3555.100    [Resarvwq 
Subpart  C— Loan  Requirements 
§3555.101     Loan  purpoaas. 

Guaranteed  loan  funds  must  be  used 
to  acquire  a  new  or  existing  dwelling  to 
be  used  by  the  applicant  as  a  principal 
residence. 

(a)  Loan  funds  may  be  used  for: 

(1)  The  construction  of  a  new 
dwelling; 

(2)  The  cost  of  acquisition  of  an 
existing  dwelling; 

(3)  The  cost  of  repairs  associated  with 
the  acquisition  of  an  existing  dwelling: 
or 

(4)  Acqudsition  and  relocation  of  an 
existing  dwelling. 

(b)  Loan  fiinds  also  may  be  used  to 
pay  for  the  following  items. 

(1)  Reasonable  and  customary 
expenses  related  to  obtaining  the  loan, 
including: 

(i)  Legal,  architectural,  and 
engineering  fees; 

(ii)  Title  clearance,  title  insurance, 
and  loan  closing  costs; 

(iii)  Transfer  taxes  and  recordation 
fees; 

(iv)  Appraisal,  surveying, 
environmental,  tax  monitoring,  and 
technical  services; 

(v)  Reasonable  and  customary  lender 
fees  and  charges; 
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(vi)  For  low-income  borrowers  only, 
reasonable  and  customary  loan  discount 
poinis:  and 

[vii]  Homeownership  education,  for 
first-time  homebuyers  only. 

(2)  Special  design  features  or 
equipment  when  necessary  because  of  a 
physical  disability  of  the  applicant  or  a 
member  of  the  household. 

(3)  Reasonable  connection  fees, 
diisessments.  or  the  pro  rata  installment 
costs  for  utilities  such  as  water,  sewer, 
electricity  and  gas  for  which  the 
borrower  is  responsible. 

(4)  The  prorated  portion  of  real  estate 
taxes  that  are  due  and  payable  on  the 
property  at  the  time  of  closing  and  for 
the  establishment  of  escrow  accounts  for 
real  estate  taxes,  hazard  and  flood 
insurance  premiums,  and  related  costs. 

(5)  Purchase  and  installation  of 
essential  equipment  in  the  dwelling, 
including  but  not  limited  to:  ranges, 
refrigerators,  washers,  and  dryers. 

(6)  Purchase  and  installation  of 
energy-saving  measures. 

(7)  Site  preparation  including  grading, 
foundation  plantings,  seeding  or 
sodding,  trees,  walks,  yard  fences,  and 
driveways  to  a  building  site. 

(8)  A  supplemental  loan  to  provide 
funds  for  seller  equity  or  essential 
repairs  when  an  existing  guaranteed 
loan  is  assumed  simultaneously. 

(c)  Refinancing  is  permitted  only  in 
the  following  situations: 

(1)  The  loan  may  be  used  for 
permanent  financing  when  financing  to 
construct  a  new  dwelling,  or  to  improve 
an  existing  dwelling,  is  arranged  as  a 
part  of  the  loan  package. 

(21  in  the  case  of  loans  for  a  site 
without  a  dwelling,  refinancing  is 
permitted  if: 


(i)  The  debt  to  be  refinanced  was 
incurred  for  the  sole  purpose  of 
purchasing  the  site; 

(ii)  The  applicant  is  unable  to  acquire 
adequate  housing  without  refinancing: 
and 

(iii)  An  appropriate  dwelling  has  been 
constructed  on  the  site. 

J3555.102    Loan  raitrlctlon*. 

A  guarantee  will  not  be  issued  if  loan 
fun<£  are  to  be  used  for: 

(a)  Purchase  of  an  existing 
manufactured  home,  except  as  provided 
in  §  3555.208(b)(3); 

(b)  Purchase  or  improvement  of 
income-producing  land  or  buildings  to 
be  used  principally  for  income- 
producing  purposes; 

(c)  Loan  discoimt  points,  except  as 
provided  in  §  3555.101(b)(l)(vi); 

(d)  Refinancing,  except  as  provided  in 
§3555. 101(c);  or 

(e)  Payments  on  a  lease. 

f3SS5.103    Maximum  loan  amount 

The  amount  of  the  loan  must  not 
exceed  the  lesser  of: 

(a)  The  maximum  dollar  limitation 
provided  in  section  203(b)(2)  of  the 
National  Housing  Act  of  1949,  (12 
U.S.C.  1702);  or 

(b)  The  market  value  of  the  property. 

{3555.104    Loantwm*. 

(a)  Interest  rate.  The  loan  must  be 
written  at  an  interest  rate  that  is  fixed 
over  the  term  of  the  loan  and  shall  be 
negotiated  between  the  lender  and 
borrower.  In  no  case  may  the  maximum 
interest  rate  exceed  the  maximum  rate 
published  by  the  Agency  through  a 
Notice  in  the  Federal  Register. 


(b)  Repayment  period.  The  loan  term 
will  be  30  years. 

(c)  Repayment  schedule.  Amortized 
payments  will  be  due  and  payable 
monthly. 

(d)  Negative  amortization.  The  loan 
note  must  not  provide  for  interest  on 
interest. 

{3SSS.10S    Interest  assistance. 

Subject  to  the  availability  of  funds, 
the  Agency  may  provide  interest 
assistance  to  eligible  borrowers. 

(a)  Eligibility  for  interest  assistance. 
(1)  Borrowers  whose  loan  was  approved 
as  a  subsidized  guaranteed  loan  between 
April  17. 1991,  and  September  30,  1991, 
and  executed  Form  RD  1980-12, 
"Master  Interest  Assistance  and  Shared 
Equity  Agreement  With  Promissory 
Note,"  at  loan  closing,  are  eligible  to 
receive  interest  assistance  if  they: 

(i)  Have  not  sold  or  transferred  the 
property; 

(ii)  Occupy  the  property  as  a  principal 
residence;  and 

(iii)  Qualify  for  at  least  S20.00  per 
month  interest  assistance. 

(2)  If  a  borrower  ceases  to  receive 
interest  assistance,  they  must  have  an 
adjusted  household  income  that  is  at  or 
below  the  applicable  low-income  limit 
in  order  to  qualify  to  receive  interest 
assistance  again. 

(b)  Floor  interest  rate.  The  floor 
interest  rate  is  determined  by  comparing 
the  household's  adjusted  income  to  the 
adjusted  median  income  for  the  area  in 
which  the  security  property  is,  or  will 
be,  located.  The  following  chart  is  used 
to  determine  the  floor  interest  rate  paid 
by  households  that  receive  interest 
assistance. 


Percentage  of  Median  Income  and  the  Floor  Interest  Rate 

(Figures  are  in  percents] 


When  the  adjusted  Income  for  the  househotd  i 


Equal  to  or  more  than 


But  less  man 


Then  the  floor  ;  High  cost  area 

interest  rate     '    floor  interest 

ts^  !         rate  is 


60%  of  adjusted  median  income  ... 

65%  of  adjusted  median  income  ... 

70%  of  adjusted  median  irKome  ... 

75%  of  adjusted  median  income  ... 

80%  of  adjusted  median  income  „. 

90%  of  adjusted  median  income  ... 

100%  of  adjusted  median  income  . 

110%  of  adjusted  median  income  . 

110 I  115%  of  adjusted  median  income  . 

115%  of  adjusted  median  Income 


0  . 
60  . 
65  . 
70  . 
75  . 
80  . 
90. 
100  . 


3 

3 

4 

3 

5 

4 

6 

S 

7 

6 

8 

7 

9 

8 

10 

9 

11 

10 

12 

11 

'  Or  note  rale,  whichever  is  less;  In  no  case  will  the  floor  inlefesl  rate  be  less  than  3  percent. 


(c)  High  cost  area.  (1)  A  borrower  who 
received  a  loan  in  a  designated  high  cost 
area  will  be  granted  an  additional  1 
percent  interest  assistance  in  order  to 


assist  the  borrower  in  obtaining 
financial  assistance. 

(2)  The  change  in  designation  to  (or 
from)  a  high  cost  area  will  not  affect 
existing  loans. 


(3)  A  borrower's  loan  eligibility  for 
high  cost  designation  is  determined  at 
the  time  of  issuance  of  the  Conditional 
Commitment  for  the  loan  guarantee. 
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(d)  Annual  interest  assistance  review. 
(1)  The  lender  must  review  annually 
each  borrower's  eligibilit\'  for  continued 
interest  assistance  and  determine  the 
appropriate  level  of  assistance.  As  part 
of  renewal  for  interest  assistance, 
borrowers  must  submit  documentation 
requested  for  the  review,  and  must 
continue  to  occupy  the  property  as  a 
principal  residence. 

(2)  If  the  renewal  is  not  completed 
before  the  expiration  date  of  the  existing 
agreement,  the  effective  date  of  the 
renewal  will  be  either  the  expiration 
date  of  the  previous  agreement  if  an 
Agency  or  lender  error  caused  the  delay, 
or  the  next  due  date  after  the  renewal  is 
approved  in  all  other  cases. 

(3)  The  borrower  must  notify  the 
lender  whenever  household  income 
increases  by  SlOO  or  more  per  month. 
The  household  may  also  report 
decreases  in  income  of  SlOO  or  more  per 
month  and  which  may  result  in  the 
borrower  being  eligible  for  at  least  an 
additional  $20  interest  assistance  per 
month.  If  the  change  in  the  household's 
income  will  cause  the  payment  for 
principal  and  interest  to  change,  the 
household's  interest  assistance  may  be 
adjusted  for  a  new  1 2-month  period. 
The  new  agreement  will  be  effective  on 
the  due  date  following  the  date  the 
borrower's  information  is  verified  by  the 
lender. 

(e)  Processing  fee.  The  Agency  will 
pay  the  lender  a  fee  for  each  Interest 
Assistance  Agreement  processed,  unless 
the  Interest  Assistance  Agreement  was 
incorrect  due  to  the  lender's  error. 

(f)  Overpayment  of  interest  assistance. 
When  the  lender  becomes  aware  of 
circumstances  that  have  resulted  in  an 
overpayment  of  interest  assistance  for 
any  reason,  the  following  actions  will  be 
taken: 

(1)  The  lender  must  immediately 
notify  the  borrower  and  the  Agency; 

(2)  The  interest  assistance  agreement 
will  be  corrected;  and 

(3)  A  repayment  agreement  acceptable 
to  the  Agency  will  be  reached. 

(g)  Cancellation  of  interest  assistance. 
The  lender  must  notify  the  Agency  thai 
the  borrower  no  longer  qualifies  for 
interest  assistance  if: 

(1)  The  borrower  ceases  to  occupy  the 
property; 

(2)  Tfie  securify  property  is  sold  or 
title  to  the  property  is  transferred;  or 

(3)  The  borrower  qualifies  for  interest 
assistance  of  less  than  S20  per  month. 

(h)  Assumed  loans.  Loans  which  were 
approved  as  subsidized  guaranteed 
loans  between  April  17. 1991.  and 
September  30, 1991,  and  are  assumed  by 
a  new  borrower  are  not  eligible  for 
interest  assistance  regardless  of  the 
income  of  the  new  owner. 


$3555.106    Recapture. 

Borrowers  with  guaranteed  loans  may 
be  required  to  repay  interest  assistance. 
Amounts  to  be  recaptured  are  due  and 
payable  when  the  borrower  transfers 
title  or  ceases  to  occupy  the  property.  If 
an  entity  other  than  the  Agency 
provides  assistance  to  a  borrower  and 
requires  recapture,  the  Agency  will 
collect  its  recapture  amounts  prior  to 
recapture  by  the  other  entity. 

(a)  Amount  to  be  recaptured.  The 
maximum  amount  to  be  recaptured  is 
the  lesser  of: 

(1 )  The  amount  of  interest  assistance 
received;  or 

(2)  50  percent  of  the  value 
appreciation. 

(b)  Assumed  loans.  When  a  loan 
subject  to  recapture  is  assumed,  the 
recapture  amount  must  be  paid  in  full 
by  the  seller,  unless  title  is  transferred 
and  the  loan  is  assumed  under 

§  355S.256(d).  Under  this  exception, 
recapture  amounts  will  not  be  due  at  the 
time  the  loan  is  assumed;  however, 
when  the  new  borrower  transfers  title  or 
ceases  to  octnipy  the  property,  all 
interest  assistance  subject  to  recapture 
before  and  after  the  assumption  must  be 
paid  in  full. 

$3555.107    Application  for  and  issuance  Of 
ttw  loan  guarantee. 

(a)  Processing  of  applications.  In 
general,  the  Agency  will  process  loan 
guarantee  applications  in  the  order  that 
completed  applications  are  received. 

(1)  When  funding  is  not  available, 
applications  will  be  placed  on  a  waiting 
list,  with  priority  given  to  applications 
submitted  on  behalf  of  first-time 
homebuyers. 

(2)  In  the  case  of  applications  with 
equivalent  priority  status  that  are 
received  on  the  same  day,  preference 
will  be  given  to  those  qualifying  for 
veteran's  preference. 

(b)  Appraisals.  The  lender  must 
supply,  as  part  of  the  application 
package,  a  current  appraisal  of  the 
property  for  which  the  guarantee  is 
requested.  Appraisals  must  be 
conducted  in  accordance  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practices. 

(c)  Environmental  requirements.  The 
lender  will  meet  all  its  responsibilities 
in  accordance  with  §  3555,5. 

(d)  Issuance  of  a  conditional 
commitment.  The  lender  must 
demonstrete  that  all  the  general  loan, 
applicant,  and  site  requirements  of  this 
part  are  met  before  the  Agencj'  will 
issue  a  conditional  commitment. 

(e)  Loan  guarantee  fee.  The  lender 
must  pay  a  foe  of  up  to  1  percent  of  the 
loan  amoimt,  the  cost  of  which  may  be 
passed  on  to  the  borrower.  Once  the 


guarantee  has  been  issued,  the  fee  will 
not  be  refunded. 

(f)  Proper  closing.  The  lender  must 
ensure  that  any  loan  to  be  guaranteed  is 
properly  closed  using  documents 
acceptable  to  the  Agency. 

(g)  Issuance  of  the  guarantee.  The 
loan  guarantee  does  not  lake  effect  until: 

(1)  The  lender  transmits  the  required 
guarantee  fee  in  accordance  vrith 

§  3555.107(e).  the  lender  certification 
form  pronded  by  the  Agency,  and  loan 
closing  documents  to  the  Agency; 

(2)  Any  con.struction  or  rehabilitation, 
except  exterior  development  as 
described  in  $  3555.202(d)  is  complete; 
and 

(3)  The  Agency  issues  the  loan 
guarantee  document. 

$$3555.108-3555.150    rReservod) 

Sul>parl  0— Underwriting  the  Applicant 

S  3555.151     Eligibility  rsquirements. 

(a)  Income  eligibility.  Al  the  time  of 
loan  approval,  the  household's  adjusted 
income  must  not  exceed  the  applicable 
moderate-income  limit  for  the  area. 

Cb)  Citizenship  status.  Applicants 
must  be  United  States  citizens  or 
qualified  aliens,  as  defined  in  S  3555.10. 

(c)  Principal  residence.  Applicants 
must  agree  to  and  have  the  ability  t<i 
occupy  the  dwelling  as  a  principal 
residence  on  a  permanent  basis.  The 
Agency  will  not  guarantee  loans  for 
temporary  housing. 

(d)  Eligibility  of  current  homeowners. 
Current  homeowners  are  eligible  for 
guaranteed  loans:  Provided,  that  by 
closing  of  the  guaranteed  loan,  they  do 
not  own  nor  are  they  financially 
responsible  for  another  home  or  other 
real  property 

(e)  Legal  capacity.  Applicants  must 
have  the  legal  capacity  to  incur  the  loan 
obligation,  or  have  a  court-appointed 
guardian  or  consen'ator  who  is 
empowered  to  obligate  the  applicant  in 
real  estate  matters. 

(f)  Suspension  or  debarment. 
Applicants  who  are  suspended  or 
debarred  from  participation  in  Federal 
programs  under  part  3017  of  this  title  or 
Utle  48  of  the  Code  of  Federal 
Regulations  are  not  eligible  for  loan 
guarantees. 

(g)  Repayment  ability.  Applicants 
must  demonstrate  adequate  repayment 
ability. 

(1)  An  applicant  is  considered  lo  have 
adequate  repayment  ability  when  the 
monthly  amount  required  for  payment 
of  principal,  interest,  taxes,  and 
insurance  (PITl)  does  not  exceed  29 
percent  of  the  applicant's  repa>'ment 
income,  and  the  monthly  amount 
required  to  pay  PITl  plus  recurring 
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monthly  debts  does  not  exceed  4 1 
percent  of  the  applicant's  repayment 
income. 

(2)  Repayment  ratios  may  exceed  the 
percentages  specified  in  paragraph  (g)(1) 
of  tliis  section  if  the  lender  determines 
that  compensating  factors  demonstrate 
that  the  household  has  a  liigher 
repayment  ability  and  the  lender  obtains 
Agency  approval. 

(3)  If  an  applicant  does  not  meet  the 
repayment  ability  requirements,  the 
applicant  can  increase  repayment  ability 
bv  having  other  household  members 
join  the  appUcation. 

(4)  Mortgage  Credit  Certificates  may 
be  considered  in  determining  an 
applicant's  repayment  ability. 

(5)  A  funded  Buydovra  account  may 
be  used  to  improve  repayment  ability 
when  all  of  the  following  requirements 
are  met. 

(i)  The  interest  rate  must  be  bought 
down  to  no  more  than  2  percentage 
points  below  the  note  rate. 

lii)  The  interest  rate  paid  by  the 
borrower  must  increase  to  the  note  rate 
within  2  years  of  loan  closing,  with  an 
increase  of  no  more  than  1  percentage 
point  annually. 

(iii)  Funds  mu.st  be  placed  in  an 
escrow  account  with  monthly  releases 
scheduled  directly  to  the  lender. 

(iv)  Funds  must  be  placed  with  a 
Federally-or  state-regulated  lender. 

(v)  The  escrow  account  must  be  fully 
funded  for  the  buydown  period. 

(vi)  The  borrower  is  not  permitted  to 
fund  the  escrow  account  and  must  not 
be  required  to  repay  the  funds. 

(h)  Credit  qualifications.  Applicants 
must  meet  the  following  credit 
qualifications: 

(1)  Applicants  must  have  a  credit 
history  that  indicates  reasonable  ability 
and  w^iUingness  to  meet  debt 
obligations.  Indicators  of  unacceptable 
credit  include: 

(t)  .^n  outstanding  judgment  obtained 
by  the  United  States  In  a  Federal  court, 
other  than  the  United  States  Tax  Court: 

(ii)  A  delinquent  Federal  debt: 

(iii)  Three  or  more  debt  payments 
more  than  30  days  late  within  the  last 
12  months: 

(iv)  A  foreclosure  which  has  been 
completed  within  the  last  36  months; 

(v)  An  outstanding  Internal  Revenue 
Service  (IRS)  tax  lien  or  any  other 
outstanding  tax  liens  with  no 
satisfactory  arrangement  for  payment; 

(vi)  A  court-created  or  court-affirmed 
obligation  or  judgment  caused  by 
nonpayment  that  is  currently 
outstanding  or  has  been  outstanding 
within  the  last  12  months,  except  for 
those  excluded  in  paragraph  (h)(2)  of 
this  section; 

(vii)  Two  or  more  rent  payments  paid 
30  or  more  days  late  within  the  last  two 


years.  If  the  applicant  has  experienced 
no  other  credit  problems  in  the  past  2 
years,  only  1  year  of  rent  history  will  be 
evaluated.  Rent  payment  history 
requirements  may  be  waived  by  the 
lender  if  the  guaranteed  loan  will 
reduce  shelter  costs  significantly  and 
contribute  to  an  improved  repayment 
ability; 

(viii)  Outstanding  collection  accounts 
with  a  record  of  irregular  payment  with 
no  satisfactory  arrangements  for 
repayment,  or  collection  accounts  that 
were  paid  in  full  within  the  last  6 
months: 

(ix)  Non-Agency  debts  written  off 
within  the  last  36  months  unless  paid  in 
full  at  least  12  months  ago;  and 

(x)  Agency  debts  that  were  debt 
settled  within  the  last  38  months,  or  are 
being  considered  for  debt  settlement. 

(2)  The  following  will  not  be 
considered  indicators  of  unacceptable 
credit: 

(i)  A  banimiptcy  in  which  debts  were 
discharged  more  than  36  months  prior 
to  the  date  of  application  or  where  an 
applicant  successfully  completed  a 
bankruptcy  debt  restructuring  plan  and 
has  demonstrated  a  willingness  to  meet 
obligations  when  due  for  the  1 2  moni  s 
prior  to  the  date  of  application:  and 

(ii)  A  judgment  satisfied  more  than  12 
months  before  the  date  of  appUcation. 

(3)  The  lender  may  consider 
mitigating  circumstances  to  establish 
the  borrower's  intent  for  good  credit 
(except  when  an  applicant  is  delinquent 
on  a  Federal  debt  or  has  an  outstanding 
judgment  obtained  by  the  United  States 
in  a  Federal  Court,  other  than  the 
United  States  Tax  Cotui)  when  the 
applicant  provides  documentation  that: 

(i)  The  circumstances  were  of  a 
temporary  nature  and  have  been 
removed:  or 

(ii)  The  loan  will  significantly  reduce 
the  applicant's  shelter  costs,  which  will 
result  in  enhanced  debt  repayment 
ability. 

(i)  Homeownership  education.  The 
tender  must  ensure  that  borrowers  who 
are  first-time  homebuyers.  prior  to  loan 
closing,  obtain  education  that 
adequately  prepares  them  for  the 
obligations  of  homeownership. 

$3555.152    Calculation  of  Income  and 
assets. 

(a)  Hepayment  income.  Repayment 
income  is  the  annual  amount  of 
adequate  and  dependable  income  from 
all  sources  that  those  household 
members  who  are  parties  to  the 
promissory  note  are  expected  to  receive, 
except  for  any  student  financial  aid 
received  by  household  members  for 
tuition,  fees,  books,  equipment, 
materials,  and  transportation. 


Repayment  income  is  used  to  determine 
the  applicant's  ability  to  repay  a  loan. 

(b)  Annual  income.  Annual  income  is 
the  income  of  all  household  members 
from  all  sources,  including,  but  not 
limited  to,  net  family  assets  as  defined 
in  paragraph  (d)  of  this  section  except 
for  the  following: 

(1)  Earned  income  of  persons  under 
the  age  of  IB  unless  they  are  an 
applicant  or  a  spouse  of  a  member  of  the 
household; 

(2)  Payments  received  for  the  care  of 
foster  children  or  foster  adults; 

(3)  Amounts  granted  for.  or  in 
reimbursement  of.  the  cost  of  medical 
expenses; 

(4)  Earnings  of  each  full-time  student 
18  years  of  age  or  older,  except  the  head 
of  household  or  spouse,  that  are  in 
excess  of  any  amount  determined 
pursuant  to  24  CFR  5.609(c); 

(5)  Temporary,  nonrecurring,  or 
sporadic  income  (including  gifis); 

(6)  Lump  sum  additions  to  family 
assets  such  as  inheritances;  capital 
gains:  insurance  payments  under  health, 
accident,  or  worker's  compensation 
policies;  settlements  for  personal  or 
property  losses;  and  deferred  periodic 
payments  of  supplemental  security 
income  and  Social  Security  benefits 
received  in  a  lump  sum: 

(7)  Any  earned  income  tax  credit; 

(8)  Adoption  assistance  in  excess  of 
any  amount  determined  pursuant  to  24 
CFR  5.609(c): 

(9)  Amounts  received  by  the  family  in 
the  form  of  refunds  or  rebates  luder 
Stale  or  local  law  for  property  taxes  paid 
on  the  dwelling; 

(10)  Amounts  paid  by  a  State  agency 
to  a  family  with  a  developmentally 
disabled  family  member  living  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home; 

(11)  The  full  amount  of  any  student 
financial  aid;  and 

(12)  Any  other  revenue  exempted  by 
a  Federal  statute,  a  list  of  which  is 
available  firom  any  Rural  Development 
office. 

(c)  Adjusted  income.  Adjusted  income 
is  used  to  determine  program  eligibility 
and  the  amount  of  payment  subsidy,  if 
any.  for  which  the  household  qualifies. 
Adjusted  income  is  annual  income  as 
defined  in  paragraph  (b)  of  this  section, 
less  any  of  the  following  deductions  for 
which  the  household  is  eligible. 

(1)  A  reduction  for  each  family 
member,  except  the  head  of  household 
or  spouse,  who  is  under  18  years  of  age. 
18  years  of  age  or  older  with  a  disabiUt)-. 
or  a  full-time  student,  the  amount  of 
which  will  be  determined  pursuant  to 
24  CFR  5.611. 
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(2)  A  deduction  of  reasonable 
expenses  for  the  care  of  a  child  12  years 
of  age  or  under  that: 

(i)  Enables  a  family  member  to  work, 
to  actively  seek  work,  or  to  further  a 
member's  education: 

(ii)  Are  not  reimbursed  or  paid  by 
another  source;  and 

(iii)  In  the  case  of  expenses  to  enable 
a  family  member  to  work,  do  not  exceed 
the  amount  of  income,  including  the 
value  of  any  health  benefits,  earned  by 
the  family  member  enabled  to  work. 

(3)  A  deduction  of  reasonable 
expenses  related  to  the  care  of 
household  members  with  disabilities 
that: 

(i)  Enable  a  family  member  to  work, 
to  actively  seek  work,  or  to  further  a 
member's  education; 

(ii)  Are  not  reimbursed  from 
insurance  or  another  source;  and 

(iii)  Are  in  excess  of  3  percent  of  the 
household's  aimual  income. 

(4)  For  any  elderly  family,  a 
deduction  in  the  amount  determined 
pursuant  to  24  CFR  5.611. 

(5)  For  elderly  and  disabled  families 
only,  a  deduction  for  household  medical 
expenses  that  are  not  reimbursed  from 
insurance  or  another  source  and  which, 
in  combination  with  any  expenses 
related  to  the  care  of  household 
members  with  disabilities  described  in 
paragraph  (c)(3)  of  this  section,  are  in 
excess  of  3  percent  of  the  household's 
annual  income. 

(d)  Net  family  assets.  Income  from  net 
family  assets  must  be  included  in  the 
calculation  of  annual  income. 

(1)  Net  family  assets  include  the  cash 
value  of: 

(i)  Equity  in  real  property,  other  than 
the  dwelling  or  site; 

(ii)  Cash  on  hand  and  funds  in  savings 
or  checking  accounts; 

(lii)  Amounts  in  trust  accounts  that 
are  available  to  the  household; 

(iv)  Stocks,  bonds,  and  other  forms  of 
capital  investments  that  are  accessible 
to  the  applicant  without  retiring  or 
terminating  emplo^'ment; 

(v)  Lump  siun  receipts  such  as  lottery 
winnings,  capital  gains,  and 
inheritances: 

(vi)  Personal  property  held  as  an 
investment;  and 

(vii)  Any  value,  in  excess  of  the 
consideration  received,  for  any  business 
or  household  assets  disposed  of  for  less 
than  fair  market  value  during  the  2  years 
preceding  the  income  determination. 
The  value  of  assets  disposed  of  for  less 
than  fair  market  value  shall  not  be 
considered  if  they  were  disposed  of  as 
a  result  of  foreclosure,  bankruptcy,  or  a 
divorce  or  separation  settlement. 

(2)  Net  family  assets  do  not  include: 

(i)  Interest  in  American  Indian 
restricted  land: 


(ii)  Cash  on  hand  which  will  be  used 
to  reduce  the  amount  of  the  loan; 

(iii)  The  value  of  necessary  items  of 
personal  property; 

(ivi  Assets  that  are  part  of  the 
business,  trade,  or  fanning  operation  of 
aivy  member  of  the  household  who  is 
actively  engaged  in  such  operation; 

(v)  Ajnounts  in  voluntary  retirement 
plans  such  as  individual  retirement 
accounts  (IRAs),  401  (k)  plans,  and 
Keogh  accounts  (except  at  the  time 
interest  assistance  is  initially  granted); 
and 

(vi)  The  value  ofan  irrevocable  trust 
fund  or  any  other  trust  over  which  no 
member  of  the  household  has  control. 

M3S55.153-3SS5.200    [Reserved] 
Subpart  E— Underwriting  the  Property 

13555.201     SKe  r«(ulrefnenu. 

(a)  Rural  areas.  The  Agency  will  only 
guarantee  loans  made  in  rural  areas 
designated  by  the  Agency.  However,  if 
a  rural  area  designation  is  changed  to 
nonrural: 

(1)  Existing  conditional  commitments 
in  the  former  rural  area  will  be  honored; 
and 

(2)  A  supplemental  loan  may  be  made 
in  conjunction  with  a  transfer  and 
assuinption  of  a  guaranteed  loan, 

(b)  Site  standards.  Sites  must  be 
developed  in  accordance  with  any 
standards  imposed  by  a  State  or  local 
government  and  must  meet  all  of  the 
following  requirements. 

(1)  Tbe  value  of  the  site,  excluding  the 
dwelling  and  any  outbuildings,  must 
not  exceed  3D  percent  of  the  market 
value  of  the  property,  except  that  if  the 
value  of  the  site  is  typical  for  the  area 
and  the  site  is  not  large  enough  to 
subdivide  into  more  than  one  site  under 
existing  zoning  ordinances,  the  30 
percent  limitation  may  be  exceeded. 

(2)  The  site  must  not  include  farm 
service  buildings,  but  small 
outbuildings  such  as  a  storage  shed  may 
be  included. 

(3)  The  site  must  be  contiguous  to  and 
have  direct  access  from  a  street,  road,  or 
driveway.  Streets  and  roads  must  be 
hard  surfaced  or  all-weather  surfaced 
and  arrangements  must  be  in  place  to 
ensure  that  needed  maintenance  will  be 
provided. 

(4)  The  site  must  be  supported  by 
adequate  utilities  and  water  and 
wastewater  disposal  systems. 

$3555.202    Dwelling  requirements. 

(a)  Modest  dwelling.  Dwellings 
financed  with  a  guaranteed  loan  must  be 
considered  modest  housing  for  the  area 
as  defined  in  §3555.10. 

(b)  New  dwellings.  New  dwellings 
must  meet  the  thermal  standards  and  be 


constructed  in  accordance  with  certified 
plans  and  specifications  as  described  in 
part  1924.  subpart  A.  of  this  title.  To 
ensure  acceptable  construction  quality, 
the  lender  must  obtain: 

(1)  Documentation  of  acceptable 
construction  quality  and  evidence  of  a 
1-year  builder's  warranty:  or 

(2)  A  final  inspection  report  and 
evidence  of  a  10-year  builder's 
warranty. 

(c)  Existing  dwellings.  Existing 
dwellings  must: 

(1)  Be  structurally  sound; 

(2)  Be  func-tionally  adequate; 

(3)  Be  in  good  repair,  or  to  be  placed 
in  good  repair  with  loan  funds; 

(4)  Have  adequate  and  safe  electrical, 
heating,  plumbing,  water,  and 
wastewater  disposal  systems: 

(5)  Be  free  of  termites  and  other  wood 
damaging  pests  and  organisms:  and 

(6)  Meet  the  thermal  standards 
specified  in  part  1924.  subpart  A  of  this 
title. 

(d)  Escrow  account  for  exterior 
development.  If  a  dwelling  is  complete 
with  the  exception  of  exterior 
development  work,  the  Agency  may 
guarantee  the  loan  if  the  following 
conditions  are  met: 

(1)  The  exterior  cannot  be  completed 
immediately  because  of  weather 
conditions; 

(2)  All  unfinished  work  will  be 
completed  within  120  calendar  days  of 
loan  closing: 

(3)  The  unfinished  work  will  not 
afi'ect  habitability:  and 

(4)  The  lender  establishes  an  escrow 
account  at  closing  funded  at  150  percent 
of  the  estimated  completion  cost  of  the 
remaining  work. 

$3555.203    Ownership  requirements. 

After  the  loan  is  closed,  tbe  borrower 
must  have  an  acceptable  ownership 
interest  in  the  property  as  evidenced  bv 
one  of  the  following: 

(a)  Fee-simple  oivnership.  Acceptable 
fee-simple  ownership  is  evidenced  by  a 
fully  marketable  title  with  a  deed 
vesting  a  fee-simple  interest  in  the 
property  to  the  borrower. 

(b)  Secure  leasehold  interest.  Loans 
may  be  guaranteed  on  leasehold 
properties  if  the  lender  determines  that 
the  following  conditions  are  met: 

(1)  The  appUcant  is  unable  to  obtain 
fee  simple  title  to  the  property: 

(2)  Such  leaseholds  are  fully 
marketable  in  the  area,  except  in  tbe 
case  of  properties  located  on  American 
Indian  restricted  land;  and 

(3)  The  lease  has  an  unexpired  term 
of  at  least  45  years  from  the  date  of  loan 
closing,  except  in  the  case  of  properties 
located  on  American  Indian  restricted 
land  where  the  lease  must  have  an 
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unexpired  tenn  at  least  equal  to  the  term 

of  the  loan. 

f  3S5S.204    Security  raqulraiTMnts. 

The  Agency  will  only  guarantee  loans 
that  are  adequately  secured.  A  loan  will 
be  considered  adequately  secured  only 
when  all  of  the  following  requirements 
are  met: 

(a)  The  lender  obtains,  at  closing,  a 
mortgage  on  all  required  ownership  and 
leasehold  interests  in  the  security 
property  and  ensures  that  the  loan  is 
properly  closed; 

(b)  No  liens  prior  to  the  guaranteed 
mortgage  exist  except  in  conjunction 
with  a  supplemental  loan  for  transfer 
and  assumption; 

(c)  Existing  and  proposed  property 
improvements  are  completely  on  the 
site  and  do  not  encroach  on  adjoining 
property;  and 

(d)  All  collateral  secures  the  entire 
loan. 

i  3SSS.20S    Special  requirements  tor 
condomlniume. 

Loans  may  be  guaranteed  for 
condominium  units  that  meet  all  of  the 
requirements  of  this  part  and  the  unit  is 
in  a  project  approved  or  accepted  by 
HUD.  Fannie  Mae,  VA.  or  Freddie  Mac. 

S  3S5S.206    Special  requirements  for 
community  land  trusts. 

Loans  may  be  guaranteed  for 
dwellings  on  land  owned  by  a 
community  land  trust  if  all  the 
requirements  of  this  part  are  met.  and 
any  restrictions  imposed  by  the 
community  land  trust  on  the  property  or 
applicant: 

(a)  Are  reviewed  and  accepted  by  the 
Agency  before  loan  closing;  and 

(b)  Automatically  and  permanently 
terminate  upon  foreclosure  or 
acceptance  by  the  lender  of  a  deed  in 
lieu  of  foreclosure. 

1 3555.207    Special  requirements  for 
Planned  Unit  Developments. 

Loans  may  be  guaranteed  for  PUDs 
that  meet  all  of  the  requirements  of  this 
part,  as  well  as  the  criteria  for  PUDs 
established  by  HUD.  VA,  Fannie  Mae,  or 
Freddie  Mac. 

$  35S5.2M    Special  requirements  tor 
manufactured  homes. 

Loans  may  be  guaranteed  for 
manufactured  homes  if  all  of  the 
requirements  of  this  part  are  met. 

fa)  Eligible  costs.  In  addition  to  the 
loan  purposes  described  in  §3555.101, 
the  Agency  may  guarantee  a  loan  used 
for  the  following  pxirposes  related  to 
manufactured  homes  when  a  real  estate 
mortgage  covers  both  the  unit  and  the 
site: 

(1)  Purchase  of  a  new  manufactured 
home  meeting  the  requirements  of 


manufactured  housing  in  §  3555.10, 
transportation,  permanent  foundation, 
and  set-up  costs  of  the  manufactured 
home,  and  purchase  of  an  eligible  site 
if  not  already  owned  by  the  applicant 
and 

(2)  Site  development  work  in 
accordance  with  part  1924,  subpart  A  of 
this  title. 

(b)  Loan  restrictions.  In  addition  to 
the  loan  restrictions  contained  in 

§  3555.102.  the  following  loan 
restrictions  also  will  apply. 

(1)  A  loan  will  not  be  guaranteed  if  it 
is  used  to  purchase  a  site  without  also 
financing  a  new  unit. 

(2)  A  loan  will  not  be  guaranteed  if  it 
is  used  to  purchase  furniture,  including 
but  not  limited  to:  movable  articles  of 
personal  property  such  as  drapes,  beds, 
bedding,  chairs,  sofas,  divans,  lamps, 
tables,  televisions,  radios,  and  stereo 
sets.  Furniture  does  not  include  wall-to- 
wall  carpeting,  refrigerators,  ovens, 
ranges,  washing  machines,  clothes 
dryers,  heating  or  cooling  equipment,  or 
other  similar  items. 

(3)  A  loan  will  not  be  guaranteed  to 
purchase  an  existing  manufacttired 
home  and  site  unless: 

(i)  The  unit  and  site  are  already 
Rnanced  with  an  Agency  direct  single 
family  or  guaranteed  loan; 

(ii)  The  unit  and  site  are  being  sold 
from  the  Agency's  inventory;  or 

(iii).Tbe  unit  and  site  are  being  sold 
from  the  lender's  inventory,  and  the 
loan  for  which  the  unit  and  site  served 
as  security  was  a  loan  guaranteed  by  the 
Agency. 

(c)  Dealer-contractors.  No  loans  will 
be  guaranteed  on  a  manufactured  home 
sold  by  any  entity  that  is  not  an  Agency- 
approved  dealer-contractor  that  will 
provide  complete  sales,  service,  and  site 
development  services. 

(d)  (i)nsfructJon  and  development. 
Unit  construction  must  conform  to  the 
Federal  Manufactured  Home 
Construction  and  Safety  Standards 
(FMHCSS)  and  die  Agency's  thermal 
standards  in  accordance  with  part  1924. 
subpart  A  of  this  title.  The  site 
development  and  set-up  also  must 
conform  with  that  subpart  and  the 
manufacturer's  requirements  for  a 
permanent  installation. 

(e)  Warranty  requirements.  The 
dealer-contractor  must  provide  a 
warranty  in  accordance  with  the 
provisions  part  1924,  subpart  A  of  this 
title.  The  warranty  must  identify  the 
unit  by  serial  number.  The  dealer- 
contractor  must  certify  that  the 
manufactured  home  has  sustained  no 
hidden  damage  during  transportation 
and,  if  manufactured  in  separate 
sections,  that  the  sections  were  properly 
joined  and  sealed  according  to  the 


manufacturer's  specifications.  The  data 
plate,  affixed  to  the  inside  of  the  unit, 
and  the  certification  label,  affixed  to 
each  transportable  section  at  the  tail- 
light  end  of  each  unit,  indicates  that  the 
manufactured  home  substantially 
conforms  with  the  plans  and 
specifications.  The  dealer-contractor 
also  must  furnish  the  applicant  with  a 
copy  of  all  manufacturer's  warranties. 

$$3555.209-3555.250    [Reserved] 

Subpart  F — Regular  Servicing 

$3555.251     Servicing  responsibility. 

(a)  Lenders  must  perform  those 
servicing  actions  that  a  reasonable  and 
prudent  lender  would  perform  in 
servicing  its  own  portfolio  of 
unguaranteed  loans. 

(B)  The  Agency  may  require  a  lender 
to  transfer  its  loan  servicing  activities  to 
an  approved  lender  if  the  lender  fails  to 
provide  acceptable  servicing. 

(c)  A  lender  may  choose  to  contract 
with  a  third  party  to  service  its  loans, 
but  remains  responsible  for  the  quality 
of  the  servicing. 

$3555.252    Required  servicing  actions. 

Lender  servicing  responsibility 
includes,  but  is  not  limited  to,  the 
following  actions. 

(a)  Collecting  regularly  scheduled 
payments.  Lender  must  collect  regularly 
scheduled  loan  payments  and  apply 
them  to  the  borrower's  account. 

(b)  Payment  of  taxes  and  insurance. 
Lenders  must  ensure  that  real  estate 
taxes,  assessments,  and  flood  and 
hazard  insurance  premiums  for  all 
property  that  secures  a  guaranteed  loan 
are  paid  on  schedule. 

(1)  Establish  escrow  account.  Lenders 
with  the  capacity  to  escrow  funds  must 
establish  escrow  accounts  for  all 
guaranteed  loans  for  the  payment  of 
taxes  and  insurance.  Escrow  accounts 
must  be  administered  in  accordance 
with  the  Real  Estate  Settlement  and 
Procedures  Act  (RESPA)  of  1974,  and 
insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC). 

(2)  Plan  and  responsibility  of  lender  to 
ensure  payment.  Lenders  that  do  not 
have  the  capacity  to  escrow  funds  must 
obtain  Agency  approval  of  a  plan  for 
ensuring  that  the  borrower  pays  such 
obligations  on  a  timely  basis.  In 
addition,  such  lenders  must  accept  the 
responsibility  for  payment  of  taxes  and 
insurance  that  come  due  prior  to 
liquidation.  The  Agency  will  not 
include  any  taxes  or  insurance  amounts 
that  accrued  prior  to  acceleration  in  any 
potential  loss  claim. 

(c)  Insurance.  (1)  Until  the  loan  is 
paid  in  full,  lenders  must  ensure  that 
borrowers  maintain  hazard  and  flood 
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insurance  on  property  securing 
guaranteed  loans.  The  insurance  must 
bo  issued  by  companies,  in  amounts, 
and  on  terms  and  conditions  acceptable 
to  the  Agency.  Flood  insurance  through 
the  National  Flood  Insurance  Program 
must  be  maintained  for  all  property 
located  in  special  flood  or  mud  slide 
areas  identified  by  FEMA  and  must  be 
consistent  with  part  1806.  subpart  B  of 
this  title. 

(2)  Lenders  must  ensure  that 
■borrowers  immediately  notify  them  of 
any  loss  or  damage  to  insured  property 
and  collect  the  amount  of  the  loss  froiii 
the  insurance  company.  Unless  the 
borrower  pays  off  the  guaranteed  loan 
using  the  insurance  proceeds,  the 
followring  requirements  must  be  met. 

(i)  All  repairs  and  replacements  must 
be  plaimed,  performed,  and  inspected  in 
accordance  with  Agency  construction 
requirements. 

(ii)  When  insurance  funds  remain 
after  payments  for  all  repairs, 
replacements,  and  other  authorized 
disbursements  have  been  made,  the 
funds  must  be  applied  in  the  following 
order:  prior  liens  (including  past-due 
property  taxes);  past-due  amounts: 
protective  advances;  and  released  to  the 
borrower  if  the  lender's  debt  is 
adequately  secured. 

(d)  Credit  reporting.  The  lender  must 
notify  a  credit  repository  of  each  new 
guaranteed  loan,  and  must  report  to  that 
repository  whenever  any  account 
becomes  more  than  30  calendar  days 
past  due. 

$  3555.253    Late  payment  charges. 

Late  payment  charges  will  not  be 
covered  by  the  guarantee  and  cannot  be 
added  to  the  principal  and  interest  due 
under  any  guaranteed  note. 

(a)  Maximum  amount.  The  late 
payment  charge  must  be  reasonable  and 
customary  for  the  area. 

(b)  Loans  mth  interest  assistance.  The 
lender  must  not  charge  a  late  fee  if  the 
only  tmpaid  portion  of  the  borrower's 
scheduled  payment  is  interest  assistance 
owed  by  the  Agency. 

$3SSS,2S4    Final  paymente. 

Lenders  may  release  security 
instruments  only  after  full  payment  of 
all  amounts  owed,  including  recapture, 
has  been  received  and  verified. 

$  3555.255    Borrower  actions  requiring 
tender  approval. 

(a)  Mineral  leases.  A  lender  may 
consent  to  the  lease  of  mineral  rights 
and  subordinate  its  lien  to  the  lessee's 
rights  and  interests  in  the  mineral 
activity  if  the  security  property  will 
remain  suitable  as  a  residence,  the 
lender's  security  interest  will  not  be 


adversely  affected,  and  the 
environmental  requirements  of  part 
1940,  subpart  G,  of  this  title  are  met. 
Subordination  of  guaranteed  loans  to  a 
mineral  lease  does  not  entitle  the 
leaseholder  to  any  proceeds  from  the 
sale  of  the  security  property. 

(1)  If  the  proposed  activity  is  likelv  to 
decrease  the  value  of  the  security 
property,  the  lender  may  consent  to  the 
lease  only  if  the  borrower  assigns  100 
percent  of  the  income  from  the  lease  to 
the  lender  to  be  applied  to  reduce 
principal,  and  the  total  rent  to  be  paid 
is  at  least  equal  to  the  estimated 
decrease  in  the  market  value  of  the 
security  property. 

(2)  If  the  proposed  activity  is  not 
likely  to  decrease  the  value  of  the 
security  property,  the  lender  may 
consent  to  the  lease  if  the  borrower 
agrees  to  use  any  damage  compensation 
received  from  the  lessee  to  repair 
damage  to  the  site  or  dwelling,  or  to 
assign  it  to  the  lender  to  be  applied  to 
reduce  principal. 

(b)  Partial  release  of  security  property. 
A  lender  may  consent  to  transactions 
affecting  a  security  property,  such  as 
selling  or  exchanging  security  property 
or  granting  of  a  right-of-way  across  the 
security  property,  and  grant  a  partial 
release,  provided  that  the  following 
conditions  are  met. 

(1)  The  borrower  will  receive 
adequate  compensation. 

(i)  For  sale  of  security  property,  the 
borrower  must  receive  cash  in  an 
amount  equal  to  or  greater  than  the 
value  of  the  security  property  being  sold 
or  interests  being  conveyed. 

(ii)  For  exchange  of  security  property, 
the  borrower  must  receive  another 
parcel  of  property  with  value  equal  to  or 
greater  than  that  being  disposed  of. 

(iii)  For  granting  an  easement  or  right- 
of-way,  the  borrower  must  receive 
benefits  that  are  equal  to  or  greater  than 
the  value  of  the  security  property  being 
disposed  of  or  interests  being  conveyed. 

(2)  An  appraisal  will  be  conducted  if 
the  most  current  appraisal  is  more  than 
1  year  old  or  if  it  does  not  reflect  ciurent 
market  value. 

(3)  The  security  property,  after  the 
transaction  is  completed,  will  be  an 
adequate  but  modest,  decent,  safe,  and 
sanitary  dwelling. 

(4)  Repayment  of  the  guaranteed  debt 
will  not  be  jeopardized. 

(5)  When  exchange  of  all  or  part  of  the 
security  property  is  involved,  title 
clearance  will  be  obtained  before  release 
of  the  existing  security. 

(6)  Proceeds  from  the  sale  of  a  portion 
of  the  security  property,  granting  an 
easement  or  right-of-way,  damage 
compensation,  and  all  similar 
transactions  requiring  the  lender's 


consent,  will  be  used  in  the  following 
order: 

(i)  To  pay  customary  and  reasonable 
costs  related  to  the  transaction  that  must 
be  paid  bv  the  borrower. 

(li)  To  be  applied  on  a  prior  lien  debt, 
if  any. 

(iii)  To  be  appUed  to  the  guaranteed 
indebtedness  or  used  for  improvements 
to  the  security  property  consistent  vrith 
the  purposes  and  limitations  appUcable 
for  use  of  guaranteed  loan  funds. 
Proposed  development  will  be  planned 
and  performed  in  accordance  with 
Agency  standards  and  supervised  by  the 
lender  to  ensure  that  the  proceeds  are 
used  as  planned. 

(7)  The  Agency  determines  that  the 
environmental  requirements  of  part 
1940.  subpart  G  of  this  tide  are  met. 

S  3555.2S6    Transfer  and  assumptions. 

This  section  addresses  requirements 
imposed  upon  the  lender  for  notifying 
the  Agency  of  a  borrower's  intent  to 
transfer  title  to  a  security  property,  and 
if  tide  is  transferred,  under  what 
conditions  the  Agency  will  continue  to 
honor  the  guarantee. 

(a)  Transfer  without  assumption.  (1) 
The  lender  must  notify  the  Agency  if  the 
borrower  transfers  the  security  property 
and  the  transferee  does  not  assume  the 
debt. 

(2)  Except  as  described  in  paragraph 
(d)  of  this  section,  the  Agency  will 
withdraw  the  guarantee  if  a  security 
propertj'  is  transferred  with  the  lender's 
knowledge  without  assumption  of  die 
debt. 

(b)  Transfer  with  assumption.  (1)  The 
lender  must  obtain  Agency  approval 
before  consenting  to  a  transfer  with  an 
assumption  of  the  outstanding  debt. 

(2)  Ine  Agency  may  approve  a 
transfer  with  an  assumption  of  the 
outstanding  debt  if  the  following 
conditions  are  met. 

(i)  The  transferee  must  assume  the 
entire  outstanding  debt  and  acquire  all 
property  securing  the  guaranteed  loan 
balance:  however,  the  transferor  must 
remain  personally  liable. 

(ii)  The  transferee  must  meet  the 
eligibility  requirements  described  in 
subpart  D  of  this  part. 

(iii)  The  propeity  generally  must  meet 
the  site  and  dwelling  requirements 
described  in  subpart  E  of  this  part,  or  be 
brought  to  those  standards.  Guaranteed 
loans  secured  by  properties  located  in 
areas  that  have  ceased  to  be  rural  may 
be  assumed,  however,  notwithstanding 
die  fact  that  the  property  is  located  in 
a  nonrural  area. 

(iv)  The  priority  of  the  existing  lien 
securing  the  guaranteed  loan  must  be 
maintained  or  improved. 

(v)  Any  new  rates  and  terms  must  not 
exceed  the  rates  and  terms  allowed  for 
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new  loans  tuider  this  part,  and  the 

interest  rate  must  not  exceed  the  interest 
rate  on  the  initial  loan. 

(vi)  The  transferor  must  pay  any 
recapture  owed  at  the  time  of  the 
transfer  and  assumption. 

(vii)  A  new  guarantee  fee,  calculated 
based  on  the  remaining  principal 
balance,  must  be  paid  to  the  Agency  in 
accordance  with  §  3555.107(e). 

(viii)  If  additional  financing  is 
required  to  complete  the  transfer  and 
a.ssumption  or  to  make  needed  repairs, 
the  Agency  may  approve  a 
supplemental  guaranteed  loan  provided 
adequate  security  exists. 

(c)  Transfer  without  approval.  If  a 
lender  becomes  aware  that  a  borrower 
has  transferred  a  property  without  the 
lender's  knowledge,  the  lender  must 
take  one  of  the  following  actions: 

(1)  Notify  the  Agency  and  continue 
the  loan  without  the  guarantee: 

(2)  Obtain  Agency  approval  for  the 
transfer  with  assumption;  or 

(3)  Liquidate  the  guaranteed  loan  and 
submit  a  claim  for  any  loss. 

(d)  Transfer  without  triggering  the 
due-on-sale  clause.  (1)  Due-on-sale 
clauses  in  security  instruments  are  not 
triggered  by  the  following  types  of 
transfers: 

(i)  A  transfer  from  the  borrower  to  a 
spouse  or  children  not  resulting  from 
the  death  of  the  borrower; 

(U)  A  transfer  to  a  relative,  joint 
tenant,  or  tenant  by  the  entirety 
resulting  from  the  death  of  the  borrower; 

(iii)  A  transfer  to  a  spouse  or  ex- 
spouse  resulting  from  a  divorce  decree, 
legal  separation  agreement,  or  property 
settlement  agreement: 

(iv)  A  transfer  to  a  persoa  other  than 
a  deceased  borrower's  spouse  who 
wishes  to  assume  the  loan  for  the 
benefit  of  persons  who  were  dependent 
on  the  deceased  borrower  at  the  time  of 
death,  if  the  dwelling  will  be  occupied 
by  one  or  more  persons  who  were 
dependent  on  the  borrower  at  the  time 
of  death,  and  there  is  a  reasonable 
prospect  of  repayment:  or 

(v)  A  transfer  into  an  inter  vivos  trust 
in  which  the  borrower  does  not  transfer 
rights  of  occupancy  in  the  property. 

(2)  When  a  transferee  obtains  a 
property  with  a  guaranteed  loan  through 
a  transfer  that  does  not  trigger  the  due- 
on-sale  clause: 

(i)  The  lender  will  notify  the  Agency 
of  the  transfer: 

(ii)  The  Agency  will  continue  with  the 
guarantee,  whether  or  not  the  transferee 
assumes  the  guaranteed  loan; 

(iii)  The  transferee  may  assume  the 
guaranteed  loan  on  the  rates  and  terms 
contained  in  the  promissory  note.  If  the 
account  is  past  due  at  the  time  an 
assumption  agreement  is  executed,  the 


loan  may  be  reamortized  to  bring  the 
account  current; 

(iv)  The  transferee  may  assume  the 
guaranteed  loan  under  new  rates  and 
terms  if  the  transferee  applies  and  is 
eligible;  and 

(v)  The  transferee  may  receive  interest 
assistance  if  eligible  in  accordance  with 
§3555.105. 

(3)  Any  subsequent  transfer  of  title, 
except  upon  death  of  the  inheritor  or 
between  inheritors  to  consolidate  title, 
will  trigger  the  due-on-sale  clause. 

$3595.257    Unauttwrized  assistance. 

(a)  Unauthorized  assistance  due  to 
false  information. 

(1)  If  the  borrower  receives  a 
guaranteed  loan  based  on  false 
information  provided  by  the  borrower, 
the  Agency  may  require  the  lender  to 
accelerate  the  guaranteed  loan.  If  the 
lender  fails  to  accelerate  the  loan  upon 
request,  the  Agency  may  withdraw  the 
guarantee. 

(2)  If  the  borrower  receives  a 
guaranteed  loan  based  on  false 
information  provided  by  the  lender,  the 
Agency  may  withdraw  the  guarantee, 
and  may  withdraw  the  lender's  approval 
to  participate  in  the  program. 

(3)  If.  based  on  false  information 
provided  by  either  the  lender  or  the 
borrower,  the  borrower  receives  interest 
assistance  above  the  amount  to  which 
the  borrower  was  entitled,  the  lender 
must  require  the  borrower  to  repay  the 
unauthorized  amount  within  30 
calendar  days.  If  the  borrower  repays 
the  excess  interest  assistance,  the 
guaranteed  loan  may  be  continued.  If 
the  false  information  was  not  provided 
by  the  borrower,  and  if  the  borrower 
cannot  repay  the  excess  amount  within 
30  calendar  days,  the  account  can  be 
reamortized  to  include  the  excess 
interest  assistance. 

(4)  If  the  borrower  or  lender  provides 
false  information,  the  Agency  may,  in 
addition  to  criminal  and  civil  false 
claim  actions,  pursue  suspension  or 
debarment. 

(b)  Unauthorized  assistance  due  to 
inaccurate  information.  (1)  Inaccurate 
information  is  incorrect  information 
inadvertently  provided,  used,  or  omitted 
without  the  intent  to  obtain  benefits  for 
which  the  recipient  was  not  eligible. 

(2)  The  Agency  will  continue  to  honor 
a  guarantee  for  a  loan  made  to  an 
applicant  who  receives  a  guaranteed 
loan  based  on  inaccurate  information  if 
the  applicant  was  eligible  to  receive  the 
guaranteed  loan  at  the  time  it  was  made, 
and  if  the  loan  funds  were  used  only  for 
eligible  loan  purposes. 

(3)  If,  based  on  inaccurate 
information,  the  borrower  receives 
interest  assistance  above  the  amount  to 


which  the  borrower  was  entitled,  the 
lender  must  require  the  borrower  to 
repay  it  within  30  calendar  days,  if  the 
borrower  cannot  repay  the  excess 
amount  within  30  calendar  days,  the 
lender  may  enter  into  a  forbearance 
agreement  with  the  borrower,  or 
reamortize  the  guaranteed  loan.  If  the 
borrower  arranges  to  repay  the  interest 
assistance,  the  Agency  will  continue  to 
honor  the  guarantee. 

H  3555.258-3555.300    [Reserved] 

Subpart  G — Servicing  Accounts  With 
Repayment  Problems 

S35S5.301     General  policy. 

Lenders  must  make  reasonable  efforts 
to  resolve  any  repayment  problems  and 
provide  borrowers  with  Ihe  maximum 
opportunity  to  become  successful 
homeowners.  The  lender  may  use  the 
servicing  options  described  in  this 
subpart  if  a  borrower  is  having  difficulty 
keeping  an  account  current. 

$3555.302    Foitearance. 

Lenders  may  offer  borrowers  the 
opportunity  to  avoid  liquidation  by 
entering  into  a  forbearance  agreement 
that  specifies  a  reasonable  plan  for 
bringing  the  account  current. 

$  3555.303    ProtscUvs  advances. 

Lenders  may  pay  for  the  following 
expenses  necessary  to  protect  the 
security  property  and  charge  the  cost 
against  the  borrower's  account. 

(a)  Advances  for  taxes  and  insurance. 
Lenders  may  advance  funds  to  pay  past 
due  real  estate  taxes,  hazard  and  flood 
insurance  premiums,  and  other  related 
costs. 

(b)  Advances  for  costs  other  than 
taxes  and  insurance.  Protective 
advances  for  costs  other  than  taxes  and 
insiuance.  such  as  emergency  repairs, 
can  be  made  only  if  the  borrower  cannot 
obtain  an  additional  loan  or 
reimbursement  from  an  insurer,  or  the 
borrower  has  abandoned  the  property. 

$3555.304    RMmorttzatlon. 

(a)  Situations  with  false  information 
provided  by  the  borrower.  If  a  borrower 
has  received  unauthorized  assistance 
only  due  to  false  information  provided 
by  the  borrower,  reamortization  is  not 
permitted. 

(b)  All  other  situations.  If  the 
borrower  has  not  provided  false 
information,  the  lender  may  bring  a 
borrower's  account  current  by 
reamortizing  the  guaranteed  loan  at  the 
promissory  note  interest  rate  if; 

(1)  The  lender  can  demonstrate  that 
there  is  a  reasonable  possibility  that  the 
borrower  will  be  able  to  repay  the  loan 
after  reamortization: 
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(2)  Reamortization  is  required  to 
enable  the  borrower  to  meet  scheduled 
obligations; 

(3)  The  lender's  lien  priority  will  not 
be  adversely  affected;  and 

(4)  The  loan  term  after  reamortization 
does  not  exceed  the  remaining  term  of 
the  loan  before  reamortization. 

(c)  Loan  guarantee  amount.  The 
amount  of  the  loan  guarantee  is  not 
changed  by  reamortization. 

$3555^05    Liquidation. 

(a)  Policy.  When  a  lender  determines 
that  a  borrower  is  unable  or  imwilling 
to  meet  loan  obligations,  the  lender  may 
accelerate  the  guaranteed  loan  and,  if 
necessary,  foreclose.  The  lender  must 
accelerate  the  guaranteed  loan  when  the 
account  is  three  scheduled  payments 
past  due  unless  there  is  a  reasonable 
prospect  of  resolving  the  delinquency 
through  another  method.  The  borrower 
is  responsible  for  all  expenses 
associated  with  liquidation  and 
acquisition. 

(d)  Acceleration  and  foreclosure.  The 
lender  must  initiate  foreclosure  within 
90  calendar  days  of  the  decision  to 
liquidate  unless  Federal.  Slate,  or  local 
law  requires  that  foreclosure  action  be 
delayed.  In  such  a  case,  foreclosure 
must  be  initiated  within  60  calendar 
days  after  acceleration  becomes 
possible. 

(c)  Reinstatement  of  accounts.  Unless 
Slate  law  imposes  other  requirements, 
the  lender  may  reinstate  an  accelerated 
account  only  if  the  borrower: 

(1)  Pays  in  a  lump  sum  all  past-due 
amotmts.  any  protective  advances,  and 
any  foreclosure-related  costs  incurred 
by  the  lender;  and 

(2)  Has  the  ability  to  continue  making 
scheduled  payments  on  the  guaranteed 
loan. 

(d)  Bankruptcy.  (1)  When  a  petition  in 
bankruptcy  is  filed  by  a  borrower  after 
acceleration,  the  lender  must  suspend 
collection  and  foreclosure  actions  in 
accordance  with  title  1 1  of  the  United 
SUtes  Code  (title  11). 

(2)  The  lender  may  accept  conveyance 
of  security  property  by  the  trustee  in  the 
bankruptcy,  or  the  borrower,  if  the 
bankruptcy  court  has  approved  the 
transaction,  and  the  lender  will  acquire 
title  free  of  all  liens  and  encumbrances 
except  the  lender's  liens. 

(3)  Whenever  possible  after  the 
borrower  has  filed  for  protection  under 
Chapter  7  of  title  1 1.  a  reaffirmation 
agreement  will  be  signed  by  the 
borrower  and  approved  by  the 
bankruptcy  court  prior  to  discharge,  if 
the  lender  and  the  borrower  decide  to 
continue. 

(e)  Voluntary  liquidation.  A  borrower 
may  voluntarily  liquidate  the  security 


property  using  any  of  the  following 
methods. 

(1)  Hefinancing  or  sale.  The  borrower 
may  refinance  or  sell  the  security 
property  for  a  price  that  reflects  at  least 
the  property's  estimated  market  value. 
The  sale  proceeds,  less  any  reasonable 
and  customary  sale  or  closing  costs 
incurred  by  the  borrower,  must  be 
applied  to  the  borrower's  account. 

(2)  Deed  in  lieu  of  foreclosure.  The 
lender  may  accept  a  deed  in  lieu  of 
foreclosure  imless  the  lender's 
anticipated  costs  for  selling  the 
property,  including  any  costs  required 
to  make  the  property  marketable,  exceed 
the  property's  estimated  market  value. 

(3)  Offer  by  junior  lienholder.  If  a 
junior  lienholder  makes  an  offer  in  the 
amount  of  at  least  the  anticipated  net 
recovery  value,  as  calculated  in 
accordance  with  §  3555.353.  the  lender 
may  assign  the  note  and  mortgage  to  the 
funior  lienholder. 

(0  Maintain  condition  of  security 
property.  The  lender  must  make 
reasonable  and  prudent  efforts  to  ensure 
that  the  condition  of  the  security 
property  is  maintained  during  any 
liquidation,  acquisition,  and  sale  of  the 
property. 

(g)  Interest  assistance.  If  the  borrower 
is  receiving  interest  assistance,  the 
interest  assistance  agreement  will  be 
canceled  when  the  borrower  transfers 
title  or  ceases  to  occupy  the  property. 

(h)  Debt  settlement  reporting.  The 
lender  must  report  to  the  IRS  and  credit 
reporting  agencies  any  debt  settled 
through  liquidation. 

$$3555.306-3555.350    [Reserved] 

Subpart  H— Collecting  on  tt»e 
Guarantee 

$3555.351     Loan  guarantee  limfts. 

(a)  The  maximum  loss  pa>'men(  under 
the  guaranteed  loan  program  is  the 
lesser  of: 

(1)  Any  loss  sustained  by  the  lender 
of  an  amount  equal  to  90  percent  of  the 
principal  amount  actually  advanced  to 
the  borrower  or 

(2)  For  the  first  portion  of  the  loss,  up 
to  35  percent  of  the  principal  actually 
advanced,  the  Agency  will  pay  100 
percent  of  the  loss.  For  any  remaining 
loss,  up  to  65  percent  of  the  principal 
actually  advanced,  the  Agency  will  pay 
85  percent  of  the  loss. 

(b)  For  purposes  of  this  section,  the 
"principal  amount  actually  advanced" 
means  the  total  amount  of  the  loan  as 
indicated  by  the  promissory  note,  less 
any  loan  funds  not  actually  disbursed  to 
the  borrower  or  on  behalf  of  the 
borrower. 


S3555.3S2    Loss  covsrsd  by  Die  guarantee. 

When  a  loan  is  Uquidatsd,  the  Agency 
will  reimburse  the  lender  for  the 
difference  between  the  guaranteed  loss 
incurred  by  the  lender  and  the  net 
recovery  value  of  the  property  up  to  the 
guarantee  limit.  Guaranteed  losses  may 
include  the  following: 

(a)  Principal  and  interest,  as 
evidenced  by  the  guaranteed  loan  note: 

(b)  Additional  interest  accrued  from 
the  start  of  liquidation  to  the  dale  of 
final  loss  settlement;  and 

(c)  Any  principal  and  interest 
indebtedness  on  protective  advances,  as 
described  in  S  3555.303. 

$3555.353    NM  rscovary  valu*. 

The  net  recover^'  value  of  the  property- 
is  determined  differently  for  properties 
that  have  been  sold  llian  for  properties 
that  are  in  the  lender's  inventory  at  the 
time  the  loss  claim  is  filed. 

(a)  Actual  net  recovery  value.  For  a 
property  that  the  lender  has  sold  when 
a  loss  claim  is  filed,  net  recovery  value 
is  calculated  as  the  difference  between; 

(1 )  The  proceeds  from  the  sale  and 
any  other  amounts  recovered;  and 

(2]  Liquidation  and  disposition  costs 
that  are  reasonable  and  customary  for 
Ihe  area.  Costs  incurred  by  in-house 
staff  are  not  allowable. 

(b)  Anticipated  net  recovery  value. 
For  a  property  that  the  lender  has  not 
sold  when  a  loss  claim  is  filed,  net 
recovery  value  is  calculated  as  the 
difierence  between: 

(1)  The  value  of  the  property  as 
determined  by  an  appraisal  that  is 
calculated  to  provide  reasonable 
assurance  that  the  property  will  sell 
within  90  days  of  being  placed  on  the 
market;  and 

(2)  Liquidation  and  estimated 
disposition  costs  that  are  reasonable  and 
customary  for  the  area.  Costs  incurred 
by  in-house  staff  are  not  allowable. 

$3555.354    Loss  cisim  procsdurss. 

(a)  Sold  property.  For  property  that 
has  been  sold,  the  lender  must  submit 
a  loss  claim  within  30  calendar  days  of 
the  sale. 

(b)  RBO  property.  If  the  property  has 
not  been  sold  and  remains  an  REO 
property,  the  lender  must  take  the 
following  stops. 

(1)  Notif\'  the  Agency  that  the 
property  has  not  been  sold. 

(i)  If  the  property  is  not  located  on 
American  Indian  restricted  land,  the 
lender  must  notify  the  Agency  if  the 
property  has  not  been  sold  within  90 
calendar  days  of  foreclosure,  or  from  the 
end  of  any  apphcable  redemption 
period,  whichever  is  later. 

(ii)  If  the  property  is  located  on  an 
American  Indian  restricted  land,  the 
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lender  must  notify  the  Agency  if  the 
property  has  not  been  sold  within  12 
months  of  foreclosure,  or  from  the  end 
of  any  redemption  period,  whichever  is 
later. 

(2)  Upon  notification  that  the  property 
has  not  been  sold,  the  Agency  will 
conduct  an  appraisal  and  provide  the 
results  to  the  lender.  The  lender  must 
submit  a  loss  claim  within  30  calendar 
days  of  receiving  the  results  of  the 
appraisal. 

(c)  Deficiency  judgments.  The  lender 
must  enforce  any  judgment  for  which 
there  are  current  prospects  of  collection 
before  filing  a  loss  claim,  and  amounts 
collected  must  be  applied  against  the 
outstanding  debt.  The  Agency  will  make 
a  loss  payment  if  there  are  not  ciurent 
prospects  for  collection. 

$  3555.355    Reducing  or  denying  ttw  claim. 

(a)  Determination  of  loss  payment.  If 
the  lender  has  failed  to  fulfill  any  of  its 


obligations  under  this  part,  the  Agency 
may  cancel  the  guarantee  or  reduce  any 
loss  claim  by  the  portion  of  the  loss  that 
the  Agency  determines  was  caused  by 
the  lender's  failure  to  comply  with  the 
full  faith  and  credit  provision  of  the 
guarantee  agreement.  The  cinmmstances 
under  which  loss  claims  may  be  denied 
or  reduced  include,  but  are  not  limited 
to.  the  following  lender  actions: 

(1)  Failure  to  adhere  to  required 
servicing  and  Uquidation  procedures: 

(2)  Failure  to  ensure  that  the  security 
property  is  adequately  maintained: 

(3)  Delay  in  filing  a  loss  claim: 

(4)  Claiming  unauthorized  expenses: 

(5)  Providing  unauthorized  assistance: 

(6)  Failure  to  obtain  the  required 
security  or  maintain  the  security 
position: 

(7)  Violating  usury  laws;  or 

(8)  Committing,  or  failing  to  report 
knowledge  of,  fraud. 


(b)  Disputes.  If  the  lender  disputes  the 
loss  claim  amount  determined  by  the 
Agency,  the  Agency  will  pay  the 
undisputed  portion  of  the  loss  claim, 
and  the  lender  may  appeal  the  decision. 

$3555.356    Futura  r*cov«ry. 

If  the  lender  recovers  additional  funds 
after  the  loss  claim  has  been  paid,  the 
proceeds  will  be  distributed  so  that  the 
total  loss  to  the  Govenunent  is 
equivalent  to  the  loss  that  would  have 
been  incurred  had  the  recovered  amount 
been  included  in  the  initial  loss 
calculation. 

H  3555.357-3555.400    [Reserved] 

Dated:  November  30,  1999. 
Jill  Long  Thompson, 
Under  Secretary.  Rural  Development. 
[FR  Doc.  99-32287  Filed  12-14-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  606  and  607 

Strengthening  Institutions  Program 
and  Developing  Hispanlc-Sarving 
Instltutkxis  Program 

AGeNCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  We  amend  the  regulations 
governing  the  Strengthening  Institutions 
and  Developing  Hispanic-Serving 
Institutions  (HSI)  Programs  to  conform 
them  to  statutor>'  changes  made  to  those 
programs  by  the  Higher  Education 
Amendments  of  1998  (1998 
Amendments).  We  have  also  moved  the 
regulations  for  the  HSI  Program  to  a  new 
part.  These  regulations  also  make 
technical  corrections  and  changes. 
EFFECTIVE  DATE:  These  regulations  are 
effective  January  14.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dailene  Collins,  U.S.  Department  of 
Education,  1990  K  Street,  ^fW., 
Washington,  DC  20006-8512. 
Telephone:  (202)  502-7576.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person. 
SUPPLEMENTARY  INFORMATION:  The 
Strengthening  Institutions  Program  is 
authorized  under  title  111,  part  A  of  the 
Higher  Education  Act  of  1965  as 
amended  (HEA).  The  HSI  Program  is 
now  authorized  under  title  V  of  the 
HEA.  However,  prior  to  the  1998 
Amendments,  it  was  also  authorized 
under  title  m,  part  A  of  the  HEA. 
Accordingly,  because  the  HSI  Program 
was  moved  from  title  III  to  title  V  of  the 
HEA,  we  moved  the  regulations 
governing  the  program  from  part  607  to 
a  new  part,  part  606.  However,  new  part 
606  either  contains  regulatory 
provisions  already  included  in  part  607 
or  statutory  changes  made  to  the  HSI 
Program  by  the  1998  Amendments. 

The  1998  Amendments  made  several 
other  changes  to  the  HEA  with  regard  to 
those  two  programs  that  require 
conforming  changes  to  the  regulations 
for  the  two  programs.  These  statutory 
amendments  incorporated  in  the 
regulations  in  part  606  include: 

•  Expanding  the  specific  allowable 
activities,  and 

•  Providing  that  an  institution  that 
receives  a  five-year  individual  grant 
under  the  HSI  Program  is  not  eligible  to 
receive  an  additional  development  grant 


until  two  years  after  the  date  on  which 
the  five-year  grant  terminates. 
•  The  statutory  amendments 
incorporated  in  the  regulations  in  part 
607  include: 

•  Expanding  the  specific  allowable 
activities,  and 

•  Extending  from  one  year  to  two 
years  the  period  that  a  previous  grantee 
must  sit  out  before  it  can  receive 
another  individual  development  grant. 

The  1998  Amendments  also  created 
several  new  programs  under  the 
Strengthening  Institutions  Program 
umbrella.  These  programs  provide 
grants  to  Indian  Tribal  Colleges  and 
Universities,  Alaska  Native-serving 
institutions,  and  Native  Hawaiian- 
serving  institutions.  Grants  made  to 
these  institutions  under  these  programs 
are  subject  to  the  requirements  in  part 
607.  However,  to  implement  these 
programs,  part  607  is  further  amended 
to  incorporate  the  following  statutory 
provisions  that: 

•  Authorize  grants  to  Tribal  Colleges 
and  Universities  to  plan,  develop,  and 
carry  out  approved  program  activities. 

•  Define  tne  terms  "Indian",  "Indian 
Tribe"  and  "Tribal  College  or 
University". 

•  Allow  the  Secretary  to  waive  the 
needy  student  eligibility  requirement  if 
the  applicant  is  a  Tribal  College  or 
University. 

•  List  activities  that  Tribal  Colleges 
and  Universities  may  carry  out  under  a 
grant. 

•  Provide  that  no  Tribal  College  or 
University  that  receives  funds  under  the 
Indian  Tribal  Colleges  and  Universities 
Program  may  concurrently  receive  other 
grant  funds  under  the  Strengthening 
Iniititutions  Program,  Strengthening 
Historically  Black  Colleges  and 
Universities  Program,  or  Strengthening 
Historically  Black  Graduate  Institutions 
Program. 

•  Require  a  five-year  plan  for 
improving  the  assistance  provided  by 
the  Tribal  College  or  University  to 
Indian  students,  increasing  the  rates  at 
which  Indian  secondary  school  students 
eru-oll  in  higher  education,  and 
increasing  overall  postsecondary 
retention  rates  for  Indian  students. 

•  Authorize  grants  to  assist  Alaska 
Native-serving  and  Native  Hawaiian- 
serving  institutions  of  higher  education 
to  plan,  develop  and  carry  out  approved 
program  activities. 

•  Define  the  terms  "Alaska  Native", 
"Alaska  Native-serving  Institution"  and 
"Native  Hawaiian-serving  institution". 

•  List  activities  that  Alaska  Native- 
serving  institutions  of  higher  education 
and  Native  Hawaiian-serving 
institutions  of  higher  education  may 
cany  out  under  a  grant 


•  Provide  that  no  Alaska  Native- 
serving  institution  or  Native  Hawaiian- 
serving  institution  that  receives  funds 
under  the  programs  specifically  serving 
those  institutions  may  concurrentiy 
receive  other  grant  funds  under  the 
Strengthening  Institutions  Program, 
Strengthening  Historically  Black 
Colleges  and  Universities  Program,  or 
Strengthening  Historically  Black 
Graduate  Institutions  Program. 

•  Require  a  five-year  plan  for 
improving  the  assistance  provided  by 
the  Alaska  Native-serving  institution  or 
the  Native  Hawaiian-serving  institution 
to  Alaska  Native  students  or  Native 
Hawaiian  students. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
government  for  coordination  and  review 
of  proposed  Federal  financial  assistance. 

In  accordance  with  the  order,  we 
intend  this  document  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Education  Impact 

Based  on  our  review,  we  have 
determined  that  these  final  regulations 
do  not  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  ga&ers  or 
makes  available. 

Electronic  Access  to  This  DociunenI 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http;//www.ed.gov/news.htmI 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498:  or  in  the 
Washington,  D.C.  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  docunient 
is  the  document  published  in  the  Federal 
Register.  Frmi  Inlemel  access  to  the  ofHcial 
edition  of  the  Federal  Register  and  the  Code 
of  Fetleral  Regulations  is  available  on  GPO 
Access  at:  bttp://www .acC8ss.gpo.gov/iiara/ 
index. btml 
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Waiver  of  Proposed  Rnlemaldng 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  However, 
since  these  changes  merely  incorporate 
statutory  amendments  into  the 
regulations  and  do  not  implement 
substantive  policy,  public  comment 
could  have  no  effect.  Therefore,  the 
Secretary  has  determined  pursuant  to  5 
U.S.C.  553(b)(B)  that  public  comment  on 
the  regulations  is  lumecessary  and 
contrary  to  the  public  interest. 

List  of  Subjects  in  34  CFR  Parts  606  and 
607 

Colleges  and  universities.  Grant 
programs — education.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  8,  1999. 
A.  Lae  Frilschler. 

Assistant  Secretary.  Office  of  Postsecondary 
Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  title  34 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  606  and  amending 
part  607  as  follows: 

1.  A  new  part  606  is  added  to  read  as 
follows: 

PART  606— DEVELOPING  HISPANIC- 
SERVING  INSTITUTIONS  PROGRAM 

Subpart  A— General 

Sec. 

506.1  What  is  the  Developing  Hispanic- 
Serving  Institutions  Program? 

606.2  What  institutions  are  eligible  to 
receive  a  grant  under  the  Developing 
Hispanic-Serving  Institutions  Program? 

606.3  What  is  an  enrollment  of  needy 
students? 

606.4  What  are  low  educational  and  general 
expenditures? 

5{)6.5    How  does  an  institution  apply  to  be 
designated  an  eligible  institution? 

606.6  What  regulations  apply? 

606.7  What  definitions  apply? 

606.8  What  is  a  comprehensive 
development  plan  and  what  must  it 
contain? 

606.9  What  are  the  type,  duration,  and 
limitations  in  the  awarding  of  granbs 
under  this  part? 

606.10  What  activities  may  and  may  not  be 
carried  out  under  a  grant? 

Subpart  B— How  Does  an  InstKutJon  Apply 
foraGrant? 

606.1 1  What  must  be  included  in 
individual  development  grant 
applications? 

606. 12  What  must  be  included  in 
coopetative  arrangement  grant 
applications? 

606.13  How  many  applications  for  a 
development  grant  may  an  institution 
submit? 


Subpart  C— How  Does  ttw  Secretary  Malta 
an  Award? 

606.20  How  does  the  Secretary  choose 
applications  for  ftmding? 

606.21  What  are  the  selection  criteria  for 
planning  grants? 

606.22  What  are  the  selection  criteria  for 
development  giants? 

606.23  What  special  funding  consideration 
does  the  Secretary  provide? 

606.24  How  does  the  Secretar>'  use  an 
applicant's  performance  under  a 
previous  development  grant  when 
awarding  a  development  grant? 

606.25  What  priority  does  the  Secretary  use 
in  awarding  cooperative  arrangement 
grants? 

Subpart  O— What  Conditions  Must  a 
Grantee  Meet? 

606.30  What  are  allowable  costs  and  what 
are  the  limitations  on  allowable  costs? 

606.31  How  does  a  grantee  maintain  its 
eligibility? 

Authority:  20  U.S.C  1101  et  seq..  unless 
otherwise  noted 

Subpart  A — Ganaral 

$606.1     What  is  the  Developing  Hispanic- 
Serving  Institutions  Program? 

The  purpose  of  the  Developing 
Hispaiuc-Serving  Institutions  Program  is 
to  provide  grants  to  eligible  institutions 
of  higher  education  to — 

(a)  Expand  educational  opportimities 
for,  and  improve  the  academic 
attainment  of,  Hispanic  students:  and 

(h)  Expand  and  enhance  the  academic 
offerings,  program  quality,  and 
institutional  stability  of  colleges  and 
imiversities  that  are  educating  the 
majority  of  Hispanic  college  students 
and  helping  large  numbers  of  Hispaiuc 
students  and  other  low-income 
individuals  complete  postsecondary 


(Authority:  20  U.S.C.  1101) 

$  606.2    What  institutions  are  ellglbk  to 
receive  a  grant  under  the  Developing 
Hiapanlc-Sefving  Institutions  Program? 

(a)  An  institution  of  higher  education 
is  eligible  to  receive  a  grant  under  this 
part  if — 

(1)  At  the  time  of  application,  it  has 
an  eiuxjllment  of  undergraduate  full- 
time  equivalent  students  that  is  at  least 
25  percent  Hispanic  students: 

(2)  It  provides  assiu^nces  that  not  less 
than  50  percent  of  its  Hispanic  students 
are  low-income  individuals: 

(3)  It  has  an  enrollment  of  needy 
students  as  described  in  S  606.3(a), 
unless  the  Secretary  waives  this 
requirement  under  §  606.3(b); 

(4)  It  has  low  average  educational  and 
general  expenditures  per  full-time 
equivalent  undergraduate  student  as 
described  in  §  606.4(a),  imless  the 
Secretary  waives  this  requirement  tmder 
§  606.4(c); 


(5)  It  is  legally  authorized  by  the  State 
in  which  it  is  located  to  be  a  junior 
college  or  to  provide  an  educational 
program  for  which  it  awards  a 
bachelor's  degree:  and 

(6)  It  is  accredited  or  preaccredited  by 
a  nationally  recognized  accrediting 
agency  or  association  that  the  Secretary 
has  detemuned  to  be  a  reliable  authority 
as  to  the  quality  of  education  or  training 
offered. 

(b)  A  branch  campus  of  a  Hispanic- 
Serving  institution  is  eligible  to  receive 
a  grant  under  this  part  if — 

(1)  The  institution  as  a  whole  meets 
the  requirements  of  paragraph  (a)  of  this 
section:  and 

(2)  The  branch  satisfies  the 
requirements  of  paragraphs  (a)(1),  (a)(2), 
(a)(3),  and  (a)(4)  of  this  section. 

(c|(l)  An  institution  that  receives  a 
grant  tinder  the  Strengthening 
Institutions  Program  (34  CFR  part  607) 
or  the  Strengthening  Historically  Black 
Colleges  and  Universities  Progran  (34 
CFR  part  608)  for  a  particular  fiscal  year 
is  not  eligible  to  receive  a  grant  under 
this  part  for  that  same  fiscal  year,  and 
may  not  relinquish  its  grant  uiHler  those 
programs  to  secure  a  grant  under  this 
part. 

(2)  A  Hispanic-Serving  institution 
under  this  part  may  not  concurrentiy 
receive  grant  funds  under  the 
Strengthening  Institutions  Program, 
Strengthening  Historically  Black 
Colleges  and  Universities  Program,  or 
Stiengtheiung  Historically  Black 
Graduate  Institutions  Program. 

(Authority:  20  U.S.C.  llOla  and  llOld) 

$  tK)6.3    What  is  an  enrollment  of  needy 
students? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  for  the  purpose  of 
§  606.2(a)(3).  an  applicant  institution 
has  an  enrollment  of  needy  students  if 
in  the  base  year — 

(1)  At  least  SO  percent  of  its  degree 
students  received  student  financial 
assistance  under  one  or  more  of  the 
following  programs:  Federal  Pell  Grant. 
Federal  Supplemental  Educational 
Opportunity  Grant.  Federal  Work-Study, 
and  Federal  Perkins  Loan:  or 

(2)  The  percentage  of  its 
undergraduate  degree  students  who 
were  enrolled  on  at  least  a  half-time 
basis  and  received  Federal  Pell  Grants 
exceeded  the  median  percentage  of 
imdergraduate  degree  students  who 
were  enrolled  on  at  least  a  half-time 
basis  and  received  Federal  Pell  Grants  at 
comparable  institutions  that  offer 
similar  instruction. 

(b)  The  Secretary  may  waive  the 
requirement  contained  in  paragraph  (a) 
of  this  section  if  the  institution 
demonstrates  that — 
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(1)  The  State  provides  mote  than  30 
percent  of  the  institution's  budget  and 
the  institution  charges  not  more  than 
S99.00  for  tuition  and  fees  for  an 
academic  year; 

(21  At  least  30  percent  of  the  students 
served  by  the  institution  in  the  base  year 
were  students  from  low-income 
families: 

(3)  The  institution  substantially 
increases  the  higher  education 
opportunities  for  low-income  students 
who  are  also  educationally 
disadvantaged,  underrepresented  in 
postsecondary  education,  or  minority 
students; 

(4)  The  institution  substantially 
increases  the  higher  education 
opportunities  for  individuals  who  reside 
in  an  area  that  is  not  included  in  a 
"metropolitan  statistical  area"  as 
defined  by  the  OfBce  of  Management 
and  Budget  and  who  are  unserved  by 
other  postsecondary  institutions;  or 

(5)  The  institution  will,  if  granted  the 
waiver,  substantially  increase  the  higher 
education  opportunities  for  Hispanic 
Americans. 

(c)  For  the  purpose  of  paragraph  (b)  of 
this  section,  the  Secretary  considers 
"low-income"  to  be  an  amount  which 
does  not  exceed  150  percent  of  the 
amount  equal  to  the  poverty  level  as 
established  by  the  United  States  Bureau 
of  the  Census. 

(d)  Each  year,  the  Secretary  notifies 
prospective  applicants  of  the  low- 
income  figures  through  a  notice 
published  in  the  Federal  Register. 
(Authority:  20  U.S.C  1101a  and  1103a) 

f  «06.4    What  ar*  low  aducatlonal  and 
ganaral  axpandlturaa? 

(a)(1)  Except  as  provided  in  paragraph 
(b|  of  this  section,  for  the  purpose  of 
5606.2(a)(2).  an  applicant  institutions 
average  educational  and  general 
expenditures  per  full-time  equivalent 
undergraduate  student  in  the  base  year 
must  be  less  than  the  average 
educational  and  general  expenditures 
per  full-time  equivalent  undergraduate 
student  in  that  year  of  comparable 
institutions  that  offer  similar 
instruction. 

(2)  For  the  purpose  of  paragraph  (a)(1) 
of  this  section,  the  Secretary  determines 
the  average  educational  and  general 
expenditure  per  full-time  equivalent 
undergraduate  student  for  institutions 
with  graduate  students  that  do  not 
differentiate  between  graduate  and 
undergraduate  educational  and  general 
expenditures  by  discounting  the 
graduate  enrollment  using  a  factor  of  2.5 
times  the  number  of  graduate  students. 

(b)  Each  year,  the  Secretary  notifies 
prospective  applicants  through  a  notice 
in  the  Federal  Register  of  the  average 


educational  and  general  expenditures 
per  full-time  equivalent  undergraduate 
student  at  comparable  institutions  that 
offer  similar  instruction. 

(c)  The  Secretary  may  waive  the 
requirement  contained  in  paragraph  (a) 
of  this  section,  if  the  Secretary 
determines,  based  upon  persuasive 
evidence  provided  by  the  institution, 
that— 

(1)  The  institution's  failure  to  satisfy  ' 
the  criteria  in  paragraph  (a)  of  this 
section  was  due  to  factors  which,  if  used 
in  determining  compliance  with  those 
criteria,  distorted  that  determination: 
and 

(2)  The  institution's  designatioa  as  an 
eligible  institution  under  this  part  is 
otherwise  consistent  with  the  purposes 
of  this  part. 

(d)  For  the  purpose  of  paragraph  (c)(1) 
of  this  section,  the  Secretary  considers 
that  the  following  factors  may  distort  an 
institution's  educational  and  general 
expenditures  per  full-time  equivalent 
undergraduate  student — 

(1)  Low  student  enrollment; 

(2)  Location  of  the  institution  in  an 
unusually  high  cost-of-living  area; 

(3)  High  energy  costs; 

(4)  An  increase  in  State  funding  that 
was  part  of  a  desegregation  plan  for 
higher  education;  or 

(5)  Operation  of  high  cost  professional 
schools  such  as  medical  or  dental 
schools. 

(Authority:  20  U.S.C.  1101a  and  1103a) 

$606.5    How  does  an  instttution  apply  to 
b*  daslgnatad  an  allglble  institution? 

(a)  An  institution  applies  to  the 
Secretary  to  be  designated  an  eligible 
institution  under  this  part  by  first 
submitting  an  application  to  the 
Secretary  in  the  form,  manner,  and  time 
established  by  the  Secretary.  The 
application  must  contain — 

(1)  The  information  necessary  for  the 
Secretary  to  determine  whether  the 
institution  satisfies  the  requirements  of 
§S 606.2.  606.3(a),  and  606.4(a); 

(2)  Any  waiver  request  under 
§§  606.3(b)  and  606.4(c);  and 

(3)  Information  or  explanations 
justifying  any  requested  waiver. 

(b)  An  institution  that  wishes  to 
receive  a  grant  under  this  part  must 
submit,  as  part  of  its  application  for  that 
grant,  an  assurance  that  when  it  submits 
its  application — 

(1)  Its  enrollment  of  undergraduate 
full-time  equivalent  students  is  at  least 
25  percent  Hispanic  students;  and 

(2)  Not  less  than  50  percent  of  its 
Hispanic  students  are  low-income 
individuals. 

(Authority:  20  U.S.C.  1101a  and  1103) 


§606.6    Whatregulations apply? 

The  following  regulations  apply  to  the 
Developing  Hispanic-Serving 
Institutions  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  Pirect  Grant 
Programs),  except  34  CFR  75.128(a)(2) 
and  75.129(a)  in  the  case  of  applications 
for  cooperative  arrangements. 

(3)  34  CFR  part  770Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(NonprocuremenI)  and 
Govemmentwride  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regiUations  in  this  part  606. 
(Aulhorily:  20  USC.  1101  el  seq.) 

f  606.7    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The  terms 
used  in  this  part  are  defined  in  34  CFR 
77.1: 

EDGAR 

Fiscal  year 

Grant 

Grantee 

Grant  period 

Nonprofit 

Private 

Project  period 

Public 

Secretary 

State 

(b)  The  following  definitions  also 
apply  to  this  part: 

Accredited  means  the  status  of  public 
recognition  which  a  nationally 
recognized  accrediting  agency  or 
association  grants  to  an  institution 
which  meets  certain  established 
qualifications  and  educational 
standards. 

Activity  means  an  action  that  is 
incorporated  into  an  implementation 
plan  designed  to  meet  one  or  more 
objectives.  An  activity  is  a  part  of  a 
project  and  has  its  own  budget  that  is 
approved  to  carry  out  the  objectives  of 
that  subpart. 

Base  year  means  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
an  institution  seeks  a  grant  under  this 
part. 

Branch  campus  means  a  unit  of  a 
college  or  imiversity  that  is 
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geographically  apart  from  the  main 
campus  of  the  college  or  university  and 
independent  of  that  main  campus.  The 
Secretary  considers  a  unit  of  a  college  or 
university  to  be  independent  of  the 
main  campus  if  the  unit — 

(1)  Is  permanent  in  nature; 

(2)  Offers  courses  for  credit  and 
programs  leading  to  an  associate  or 
bachelor's  degree;  and 

(3)  Is  autonomous  to  the  extent  that  it 
has — 

(i)  Its  own  faculty  and  administrative 
or  supervisory  organization;  and 

(ii)  Its  own  buc^etary  and  hiring 
authority. 

Comparable  institutions  that  offer 
similar  instruction  means  institutions 
that  are  being  compared  with  an 
applicant  institution  and  that  fall  within 
one  of  the  following  four  categories — 

(1)  Public  junior  or  community 
colleges; 

(2)  Private  nonprofit  junior  or 
community  colleges; 

(3)  Public  institutions  that  offer  an 
educational  program  for  which  they 
offer  a  bachelor's  degree;  or 

(4)  Private  nonprofit  institutions  that 
offer  an  educational  program  for  which 
they  offer  a  bachelor's  degree. 

Cooperative  arrangement  means  an 
arrangement  to  carry  out  allowable  grant 
activities  between  an  institution  eligible 
to  receive  a  grant  under  this  part  and 
another  eligible  or  ineligible  institution 
of  higher  education,  under  which  the 
resources  of  the  cooperating  institutions 
are  combined  and  shared  to  better 
achieve  the  purposes  of  this  part  and 
avoid  costly  duplication  of  effort. 

Degree  student  means  a  student  who 
enrolls  at  an  institution  for  the  purpose 
of  obtaining  the  degree,  certificate,  or 
other  recognized  educational  credential 
offered  by  that  institution. 

Developmental  program  and  services 
means  new  or  improved  programs  and 
services,  beyond  those  regularly 
budgeted,  specifically  designed  to 
improve  the  self  sufficiency  of  the 
school. 

Educational  and  general  expenditures 
means  the  total  amount  expended  by  an 
institution  of  higher  education  for 
instruction,  research,  public  service, 
academic  support  (including  library 
expenditures),  student  services, 
institutional  support,  scholarships  and 
fellowships,  operation  and  maintenance 
expenditures  for  the  physical  plant,  and 
any  mandatory  transfers  which  the 
institution  is  required  to  pay  by  law. 

Educationally  disadvantag/ed  means  a 
college  student  who  requires  special 
services  and  assistance  to  enable  them 
to  succeed  in  higher  education.  The 
phrase  includes,  but  is  not  limited  to, 
students  who  come  from — 


(1)  Economically  disadvantaged 
families: 

(2)  Limited  English  proficiency 
families; 

(3)  Migrant  worker  families:  or 

(4)  Families  in  which  one  or  both  of 
their  parents  have  dropped  out  of 
secondary  school. 

Federal  Pell  Grant  Program  means  the 
grant  program  authorized  by  tide  IV-A- 
1  of  the  HEA. 

Federal  Perkins  Loan  Program, 
formerly  called  the  National  Direct 
Student  Loan  Program,  means  the  loan 
program  authorized  by  tiUe  fV-E  of  the 
HEA. 

Federal  Supplemental  Education 
Opportunity  Grant  Program  means  the 
grant  program  authorized  by  tide  IV-A- 
3  of  the  HEA. 

Federal  Work-Study  Program  means 
the  part-time  employment  program 
authorized  under  title  IV-C  of  the  HEA. 

Full-time  equivalent  students  means 
the  sum  of  the  number  of  students 
enrolled  full-time  at  an  institution,  plus 
the  full-time  equivalent  of  the  number 
of  students  enrolled  part  time 
(determined  on  the  basis  of  the  quotient 
of  the  sum  of  the  credit  hours  of  all  part- 
time  students  divided  by  12)  at  such 
institution. 

HEA  means  the  Higher  Education  Act 
of  1965.  as  amended. 

Hisparuc  student  means  a  person  of 
Mexican.  Puerto  Rican,  Cuban,  Central 
or  South  American,  or  other  Spanish 
cultin^  or  origin,  regardless  of  race. 

Institution  of  higher  education  means 
an  educational  institution  defined  in 
section  101  of  the  HEA. 

lunior  or  community  college  means  an 
institution  of  higher  education — 

(1)  That  admits  as  regular  students 
persons  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located 
and  who  have  the  ability  to  benefit  hom 
the  training  offered  by  the  institution: 

(2)  That  does  not  provide  an 
educational  program  for  which  it 
awards  a  bachelor's  degree  (or  an 
equivalent  degree);  and 

(3)  That— 

(i)  Provides  an  educational  program  of 
not  less  than  2  years  that  is  acceptable 
for  full  credit  toward  such  a  degree;  or 

(ii)  Offers  a  2-year  program  in 
engineering,  mathematics,  or  the 
physical  or  biological  sciences,  designed 
to  prepare  a  student  to  work  as  a 
technician  or  at  the  semiprofessional 
level  in  engineering,  scientific,  or  other 
technological  fields  requiring  the 
understanding  and  application  of  basic 
engineering,  scientific,  or  mathematical 
principles  of  knowledge. 

Low-income  individual  means  an 
individual  fi'om  a  family  whose  taxable 


income  for  the  preceding  year  did  not 
exceed  1 50  percent  of  an  amount  equal 
to  the  poverty  level  determined  by  using 
criteria  of  poverty  established  by  the 
Bureau  of  the  Census. 

Minority  student  means  a  student  who 
is  an  Alaska  Native.  American  Indian. 
Asian-American,  Black  (African- 
American),  Hispanic  American.  Native 
Hawaiian,  or  Pacific  Islander. 

Nationally  recognized  accrediting 
agency  or  association  means  an 
accrediting  agency  or  association  that 
the  Secretary  has  recognized  to  accredit 
or  preaccredit  a  particular  category  of 
institution  in  accordance  with  the 
provisions  contained  in  34  CFR  pari 
603.  The  Secretar>'  periodically 
publishes  a  list  of  those  nationally 
recognized  accrediting  agencies  and 
associations  in  the  Federal  Register 

Operational  programs  and  senices 
means  the  regular,  ongoing  budgeted 
programs  and  services  at  an  institution. 

Preaccredited  means  a  status  that  a 
nationally  recognized  accrediting 
agency  or  association,  recognized  by  the 
Secretarii'  to  grant  that  status,  has 
accorded  an  unaccredited  institution 
that  is  progressing  toward  accreditation 
within  a  reasonable  period  of  time. 

Project  means  all  the  funded  activities 
under  a  grant. 

Self-sufficiency  means  the  point  at 
which  an  institution  is  able  to  survive 
without  continued  funding  under  the 
Developing  Hispanic-Serving 
Institutions  Program. 

Underrepresented  means 
proportionate  representation  as 
measured  by  degree  recipients,  that  is 
less  than  the  proportionate 
representation  in  the  general 
population — 

(1)  As  indicated  by — 

(i)  The  most  current  edition  of  the 
Department's  Digest  of  Educational 
Statistics: 

(ii)  The  National  Research  Coimcil's 
Doctorate  Recipients  from  United  States 
Universities;  or 

(iii)  Other  standard  statistical 
references,  as  aimounced  aimually  in 
the  Federal  Register  notice  inviting 
application.'^  for  new  awards  under  this 
program:  or 

(2)  As  documented  by  national  survey 
data  submitted  to  and  accepted  by  the 
Secretary  on  a  case-by-case  basis. 

1  Authority:  20  USC  1 101  cf  scq.:  0MB 
Directive  No.  15] 

S  606.8  What  ia  a  comprehanslve 
devatopment  plan  and  wtiat  must  It 
contain? 

(a)  A  comprehensive  development 
plan  is  an  institution's  strategy  for 
achieving  growth  and  self-sufficiency  by 
strengthening  its — 
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(1)  Academic  programs: 

(2]  [nstitutjonal  management;  and 

(3)  Fiscal  stability. 

(b)  The  comprehensive  development 
plan  must  include  the  following: 

{!)  An  analysis  of  the  strengths, 
weaknesses,  and  significant  problems  of 
the  institution's  academic  programs, 
institutional  management,  and  fiscal 
stability. 

(2)  A  delineation  of  the  institution's 
goals  for  its  academic  programs, 
institutional  management,  and  fiscal 
stability,  based  on  the  outcomes  of  the 
analysis  described  in  paragraph  (b)(1)  of 
this  section. 

(3)  Measurable  objectives  related  to 
reaching  each  goal  and  timeframes  for 
achieving  the  objectives. 

(4)  Methods  and  resources  that  %viU  be 
used  to  institutionalize  practices  and 
improvements  developed  under  the 
proposed  project. 

(5)  Its  five  year  plan  to  improve  its 
services  to  Hispanic  and  other  low- 
income  students. 

(.^utiiority:  20  U.S.C  1101  el  seq.) 

iS06.9    What  an  ttw  typ«.  duration,  and 
limitation*  In  tin  awarding  of  grants  under 
thiapart? 

(a)(1)  Under  this  part,  the  Secretary 
may  award  planning  grants  and  two 
types  of  development  grants,  individual 
development  grants  and  cooperative 
arrangement  development  grants. 

(2)  Planning  grants  may  be  awarded 
for  a  period  not  to  exceed  one  year. 

(3)  Either  type  of  development  grant 
may  be  awarded  for  a  period  of  five 
years. 

(b)(1)  An  institution  that  received  an 
individual  development  grant  of  five 
years  may  not  subsequently  receive 
another  individual  development  grant 
for  a  period  of  two  years  &om  the  date 
on  which  the  five-year  grant  terminates. 

(2)  A  cooperative  arrangement  grant  is 
not  considered  to  be  an  individual 
development  grant  under  paragraph 
(b)(ll  of  this  section. 

(Authority:  20  U.S.C.  1101c  and  lIOSc) 

|«0e.10    Wt<at  activWaa  may  and  may  not 
tM  carrlad  out  under  a  grant? 

(a)  Planning  grants.  Under  a  plaiming 
grant,  a  grantee  shall  formulate — 

(1)  A  comprehensive  development 
plan  described  in  §  606.8;  and 

(2)  An  application  for  a  development 
grant. 

(b)  Development  grants — allowable 
activities.  Under  a  development  grant, 
except  as  provided  in  paragraph  (c)  of 
this  section,  a  grantee  shall  carry  out 
activities  that  implement  its 
comprehensive  development  plan  and 
hold  promise  for  strengthening  the 
institution.  Activities  that  may  be 


carried  out  include,  but  are  not  limited 
to— 

(1)  Purchase,  rental,  or  lease  of 
scientific  or  laboratory  equipment  for 
educational  purposes,  including 
instructional  and  research  purposes. 

(2)  Construction,  maintenance, 
renovation,  and  improvement  in 
classrooms,  libraries,  laboratories,  and 
other  instructiona]  facilities. 

(3)  Support  of  faculty  exchanges, 
faculty  development,  curriculum 
development,  academic  instruction,  and 
faculty  fellowships  to  assist  in  attaining 
advanced  degrees  in  the  fellow's  field  of 
instruction. 

(4)  Purchase  of  library  books, 
periodicals,  and  other  educational 
materials,  including 
telecommunications  program  material. 

(5)  Tutoring,  counseling,  and  student 
service  programs  designed  to  improve 
academic  success. 

(6)  Funds  management, 
administrative  management,  and 
acquisition  of  equipment  for  use  in 
strengthening  fimds  management. 

(7)  Joint  use  of  facilities,  such  as 
laboratories  and  libraries. 

(8)  Establishing  or  improving  a 
development  office  to  strengthen  or 
improve  contributions  from  alumni  and 
the  private  sector. 

(9)  Establishing  or  improving  an 
endowment  fund,  provided  the  grantee 
uses  no  more  than  20  percent  of  its  grant 
funds  for  this  purpose  and  at  least 
matches  those  grant  funds  with  non- 
Federal  funds. 

(10)  Creating  or  improving  facilities 
for  Internet  or  other  distance  learning 
academic  instruction  capabilities, 
including  purchase  or  rental  of 
telecommunications  technology 
equipment  or  services. 

(11)  Establishing  or  enhancing  a 
program  of  teacher  education  designed 
to  qualify  students  to  teach  in  public 
elementary  or  secondary  schools. 

(12)  Establishing  community  outreach 
programs  that  will  encourage 
elementary  school  and  secondary  school 
students  to  develop  the  academic  skills 
and  the  interest  to  pursue  postsecondary 
education. 

(13)  Expanding  the  number  of 
Hispanic  and  other  underrepresented 
graduate  and  professional  students  that 
can  be  served  by  the  institution  by 
expanding  courses  and  institutional 
resources. 

(14)  Other  activities  that  contribute  to 
carrying  out  the  purposes  of  this 
program. 

(c)  Development  grants — unallowable 
activities.  A  grantee  may  not  carry  out 
the  following  activities  or  pay  the 
following  costs  under  a  development 
grant: 


(1)  Activities  that  are  not  included  in 
the  grantee's  approved  application. 

(2)  Activities  that  are  inconsistent 
with  any  State  plan  for  higher  education 
that  is  applicable  to  the  institution, 
including,  but  not  limited  to,  a  State 
plan  for  desegregation  of  higher 
education. 

(3)  Activities  or  services  that  relate  to 
sectarian  instruction  or  religious 
worship. 

(4)  Activities  provided  by  a  school  or 
department  of  divinity.  For  the  purpose 
of  this  provision,  a  "school  or 
department  of  divinity"  means  an 
institution,  or  a  department  of  an 
institution,  whose  program  is 
specifically  for  the  education  of 
students  to  prepare  them  to  become 
ministers  of  religion  or  to  enter  into 
some  other  religious  vocation  or  to 
prepare  them  to  teach  theological 
subjects. 

(5)  Developing  or  improving  non- 
degree  or  non-credit  courses  other  than 
basic  skills  development  courses. 

(6)  Developing  or  improving 
community-based  or  community 
services  programs,  unless  the  program 
provides  academic-related  experiences 
or  academic  credit  toward  a  degree  for 
degree  students,  or,  unless  it  is  a 
program  or  services  to  encourage 
elementary  and  secondary  school 
students  to  develop  the  academic  skills 
and  the  interest  to  pursue  postsecondary 
education. 

(7)  Purchase  of  standard  office 
equipment,  such  as  furniture,  file 
cabinets,  bookcases,  typewriters,  or 
word  processors. 

(8)  Payment  of  any  portion  of  the 
salary  of  a  president,  vice  president,  or 
equivalent  officer  who  has  college-wide 
administrative  authority  and 
responsibility  at  an  institution  to  fill  a 
position  under  the  grant  such  as  project 
coordinator  or  activity  director. 

(9)  Costs  of  organized  fund-raising, 
including  financial  campaigns, 
endowment  drives,  solicitation  of  gifts 
and  bequests,  and  similar  expenses 
incurred  solely  to  raise  capital  or  obtain 
contributions. 

(10)  Costs  of  student  recruitment  such 
as  advertisements,  literature,  and 
college  fairs. 

(11)  Services  to  high  school  students, 
unless  they  are  services  to  encourage 
such  students  to  develop  the  skills  and 
the  interest  to  pursue  postsecondary 
education. 

(12)  Instruction  in  the  institution's 
standard  courses  as  indicated  in  the 
institution's  catalog. 

(13)  Costs  for  health  and  fitness 
programs,  transportation,  and  day  care 
services. 
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(14)  Student  activities  such  as 
entertainment,  cultural,  or  social 
enrichment  programs,  publications, 
social  clubs,  or  associations. 

(15)  Activities  that  are  operational  in 
nature  rather  than  developmental  in 
nature. 

(Authority:  20  U.S.C.  1101  el  seq.) 

Subpart  B — How  Does  an  Institution 
Apply  for  a  Grant? 

§  606.1 1     Wtvat  must  tie  Included  In 
Individual  development  grant  applications? 
In  addition  to  the  information  needed 
by  the  Secretary  to  determine  whether 
the  institution  should  be  awarded  a 
grant  under  the  funding  criteria 
contained  in  subpart  C,  an  application 
for  a  development  grant  must  include^ 

(a)  The  institution's  comprehensive 
development  plan; 

(b)  A  description  of  the  relationship  of 
each  activity  for  which  grant  funds  are 
requested  to  the  relevant  goals  and 
objectives  of  its  plan; 

(c)  A  description  of  any  activities  that 
were  funded  under  previous 
development  grants  awarded  under  the 
Developing  Hispanic-Serving 
Institutions  Program  that  expired  within 
five  years  of  when  the  development 
grant  will  begin  and  ti  ?  institution's 
justification  for  not  completing  the 
activities  under  the  previous  grant,  if 
applicable; 

(d)  If  the  applicant  is  applying  to 
carry  out  more  than  one  activity — 

(1)  A  description  of  those  activities 
that  would  be  a  sound  investment  of 
Federal  funds  if  funded  separately; 

(2)  A  description  of  those  activities 
that  would  be  a  soimd  investment  of 
Federal  funds  only  if  funded  with  the 
other  activities:  and 

(3)  A  ranking  of  the  activities  in 
preferred  funding  order. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-01 14) 
(Authority:  20  U.S.C.  1101  et  seq.) 

}606.12    Wlnt  must  lie  included  In 
cooperative  arrangement  grant 
applications? 

(a)(1)  Institutions  applying  for  a 
cooperative  arrangement  grant  shall 
submit  only  one  application  for  that 
grant  regardless  of  the  number  of 
institutions  participating  in  the 
cooperative  arrangement. 

(2)  The  application  must  include  the 
names  of  each  participating  institution, 
the  role  of  each  institution,  and  the 
rationale  for  each  eligible  participating 
institution's  decision  to  request  grant 
funds  as  part  of  a  cooperative 
arrangement  rather  thian  as  an 
individual  grantee. 


(b)  If  the  application  is  for  a 
development  grant,  the  application  must 
contain — 

(1)  Each  participating  institution's 
comprehensive  development  plan; 

(2)  The  information  required  under 
§606.11;  and 

(3)  An  explanation  from  each  eligible 
participating  institution  of  why 
participation  in  a  cooperative 
arrangement  grant  rather  than 
performance  under  an  individual  grant 
will  better  enable  it  to  meet  the  goals 
and  objectives  of  its  comprehensive 
development  plan  at  a  lower  cost. 

(4)  The  name  of  the  applicant  for  the 
group  that  is  legally  responsible  for — 

(i)  The  use  of  all  grant  funds:  and 
(ii)  Ensuring  that  the  project  is  carried 
out  by  the  group  in  accordance  with 
Federal  requirements.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1840-0114) 
(Authority:  20  U.S.C.  1103  and  1103e) 

S  606.1 3    How  many  apptlcattona  for  a 

development  grant  may  an  institution 
submit? 

In  any  fiscal  year,  an  institution  of 
higher  education  may — 

(a)  Submit  an  application  for  an 
individual  development  grant;  and 

(b)  Be  part  of  a  cooperative 
arrangement  application. 

1  Authority:  20  U.S.C.  1 101  e(  seq.) 

Subpart  C — How  Does  the  Secretary 
Make  an  Award? 

$606.20    How  does  ttie  Secretary  ctioose 
apptlcattona  for  funding? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
in — 

(1)  Sections  606.21  and  606.23  for  a 
planning  grant;  and 

(2)  Sections  606.22,  606.23,  600.24, 
and  806.25  for  a  development  grant. 

(b)(1)  The  Secretary  awards  up  to  100 
points  for  the  criteria  in  §  606.21  and  up 
to  lOOpoints  for  the  criteria  in  S  606.22. 

(2)  The  maximiim  possible  score  for 
each  complete  criterion  is  in 
parentheses. 

(c)(1)  The  Secretary  considers  funding 
an  application  for  a  planning  grant  that 
scores  at  least  SO  points  tmder  §606.21. 

(2)  The  Secretary  considers  funding 
an  application  for  a  development  grant 
that— 

(i)  Scores  at  least  SO  points  imder 
§606.22; 

(ii)  Is  submitted  with  a 
comprehensive  development  plan  that 
satisfies  all  the  elements  required  of 
such  a  plan  under  §  606.8;  and 

(iii)  In  the  case  of  an  application  for 
a  cooperative  arrangement  grant, 
demonstrates  that  the  grant  will  enable 


each  eligible  participant  to  meet  the 
goals  and  objectives  of  its 
comprehensive  development  plan  better 
and  at  a  lower  cost  than  if  each  eligible 
participant  were  funded  individually. 
(Authority:  20  US  C.  1101  el  seq) 

$606.21    What  are  the  (election  critaria  tor 
planning  grants? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  to 
determine  whether  the  applicant  will 
produce  a  good  comprehensive 
development  plan  and  a  fundable 
application: 

(a)  Design  of  the  planning  process. 
(Total:  60  points)  The  Secretary  renews 
each  application  to  determine  the 
quality  of  the  plaiming  process  that  the 
applicant  will  use  to  develop  a 
comprehensive  development  plan  and 
an  application  for  a  development  grant 
based  on  the  extent  to  which — 

(1)  The  plaiming  process  is  clearly 
and  comprehensively  described  and 
based  on  sound  planning  practice  (15 
points): 

(2)  The  president  or  chief  executive 
officer,  administrators  and  other 
institutional  personnel,  students,  and 
governing  board  members 
systematically  and  consistenUy  will  be 
involved  in  the  planning  process  (IS 
points); 

(3)  The  applicant  will  use  its  own 
resources  to  help  implement  the  project 
(10  points);  and 

(4)  The  planning  process  is  likely  to 
achieve  its  intended  insults  (20  points). 

(b)  Key  personnel.  (Total:  20  points) 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  key 
personnel  to  be  involved  in  the  project 
based  on  the  extent  to  which — 

(1)  The  past  experience  and  training 
of  key  personnel  such  as  the  project 
coordinator  and  persons  who  have  key 
roles  in  the  planning  process  are 
suitable  to  the  tasks  to  be  performed  (10 
points);  and 

(2)  The  time  commitments  of  key 
personnel  are  adequate  (10  points). 

(c)  Project  Management  (Total:  15 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  to  manage  the  project 
effectively  based  on  the  extent  to 
which — 

(1)  The  procedures  for  managing  the 
project  are  likely  to  ensure  effective  and 
efficient  project  implementation  (10 
points);  and 

(2)  The  project  coordinator  has 
sufficient  authority,  including  access  to 
the  president  or  chief  executive  officer, 
to  conduct  the  project  eflectively  (5 
points). 

(d)  Budget.  (Total:  5  points)  The 
Secretary  reviews  each  application  to 
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detennine  the  extent  to  which  the 
proposed  project  costs  are  necessary  and 
reasonable.  (Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1840-0114) 
(Authority:  20  U.S.C.  1101  et  seq.) 

1606.22    Wliat  are  the  selwtJon  crttarti  tor 
(tevelopnient  grants? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
development  grants: 

(a)  Quality  of  the  applicants 
comprehensive  development  plan. 
(Total;  30  points)  The  extent  to  which — 

(1)  The  strengths,  weaknesses,  and 
^significant  problems  of  the  institution's 
academic  programs,  institutional 
management,  and  fiscal  stability  are 
clearly  and  compreheasively  analyzed 
and  result  from  a  process  that  involved 
major  constituencies  of  the  institutian. 
(12  points): 

(2)  The  goals  for  the  institution's 
academic  programs,  institutional 
management,  and  fiscal  stability  are 
realistic  and  based  on  comprehensive 
analysis.  (S  points): 

(3)  The  objectives  stated  in  the  plan 
are  measurable,  related  to  institutional 
goals,  and.  if  achieved,  will  contribute 
to  the  growth  and  self-sufficiency  of  the 
institution  (5  points); 

(4)  The  plan  clearly  and 
comprehensively  describes  the  methods 
and  resources  the  institution  will  use  to 
institutionalize  practice  and 
improvements  developed  under  the 
proposed  project,  including,  in 
particular,  how  operational  costs  for 
personnel,  maintenance,  and  upgrades 
of  equipment  will  be  paid  with 
institutional  resources  (8  points). 

(b)  Quality  of  activity  objectives. 
(Total;  10  points)  The  extent  to  which 
the  objectives  for  each  activity  are — 

(1)  Realistic  and  defined  in  terms  of 
measurable  results  (S  points);  and 

(2)  Directly  related  to  the  problems  to 
be  solved  and  to  the  goals  of  the 
comprehensive  development  plan  (5 
points). 

(c)  Quality  of  implementation 
strategy.  (Total;  25  points)  The  extent  to 
which — 

(1)  The  implementation  strategy  for 
each  activity  is  comprehensive  (10 
points); 

(2)  The  rationale  for  the 
implementation  strategy  for  each 
activity  is  clearly  described  and  is 
supported  by  the  results  of  relevant 
studies  or  projects  (10  points);  and 

(3)  The  timetable  for  each  activity  is 
realistic  and  likely  to  be  attained  (5 
points). 

(d)  Quality  of  key  personnel.  (Total: 
10  points)  The  extent  to  which— 


(1)  The  past  experience  and  training 
of  key  professional  personnel  are 
directly  related  to  the  stated  activity 
objectives  (7  points):  and 

(2)  The  time  commitment  of  key 
personnel  is  realistic  (3  points). 

(e)  Quality  of  project  management 
plan.  (Total:  10  points)  The  extent  to 
which — 

(1)  Procedures  for  managing  the 
project  are  likely  to  ensure  efficient  and 
effective  project  implementation  (5 
points):  and 

(2)  The  project  coordinator  and 
activity  directors  have  sufficient 
authority  to  conduct  the  project 
effectively,  including  access  to  the 
president  or  chief  executive  officer  (5 
points). 

(f)  Quality  of  evaluation  plan.  (Total; 
10  points)  The  extent  to  which — 

(1)  The  data  elements  and  the  data 
collection  procedures  are  clearly 
described  and  appropriate  to  measure 
the  attaiiunent  of  activity  objectives  and 
to  meastire  the  sutxess  of  the  project  in 
achieving  the  goals  of  the 
comprehensive  development  plan  (5 
points):  and 

(2)  The  data  analysis  procedures  are 
clearly  described  and  are  likely  to 
produce  formative  and  summative 
results  on  attaining  activity  objectives 
and  measuring  the  success  of  the  project 
on  achieving  the  goals  of  the 
comprehensive  development  plan  (5 
points). 

(g)  Budget.  (Total;  5  points)  The 
extent  to  which  the  proposed  costs  are 
necessary  and  reasonable  in  relation  to 
the  project's  objectives  and  scope. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0114) 

(Authority:  20  U.S.C.  1101  el  seq.) 

}  806.23    tmwt  tpwlal  lur<ding 
consideration  does  ttw  Secretary  provide? 
(a)  If  funds  are  available  to  fund  only 
one  additional  plaiming  grant  and  each 
of  the  next  fundable  applications  has 
received  the  same  niunber  of  points 
under  §  606.21,  the  Secretary  awards 
additional  points,  up  to  a  maximum  of 
two  points,  to  any  of  those  applicants 
that— 

(1)  Has  an  endowment  fund  of  which 
the  current  market  value,  per  full-time 
equivalent  enrolled  student,  is  less  than 
the  average  current  market  value  of  the 
endowment  funds,  per  full-time 
equivalent  enrolled  student,  at  similar 
type  institutions:  (one  point)  or 

(2)  Has  expenditures  for  library 
materials  per  full-time  equivalent 
enrolled  student  which  are  less  than  the 
average  expenditiu^  for  library  materials 
per  full-time  equivalent  enrolled 


student  at  similar  type  institutions,  (one 
point) 

(h)  If  funds  are  available  to  fund  only 
one  additional  development  grant  and 
each  of  the  next  fimdable  applications 
has  received  the  same  numtwr  of  points 
under  §  606.22,  the  Secretary  will  award 
additional  points,  up  to  a  maximtmi  of 
three  points,  to  any  of  those  applicants 
that— 

(1)  Has  an  endowment  fund  of  which 
the  current  market  value,  per  full-time 
equivalent  enrolled  student,  is  less  than 
the  average  current  market  value  of  the 
endowment  funds,  per  full-time 
equivalent  enrolled  student,  at 
comparable  institutions  that  offer 
simitar  instruction;  (one  point) 

(2)  Has  expenditures  for  library 
materials  per  full-time  equivalent 
enrolled  student  that  are  less  than  the 
average  expenditures  for  library 
materials  per  full-time  equivalent 
enrolled  student  at  comparable 
institutions  that  offer  similar  instruction 
(one  point):  or 

(3)  Propose  to  carry  out  one  or  more 
of  the  following  activities — 

(i)  Faculty  development: 
(ii)  Funds  and  administrative 

management: 
(iii)  Development  and  improvement  of 

academic  programs; 
(iv)  Acquisition  of  equipment  for  use 

in  strengthening  management  and 

academic  programs: 
(v)  Joint  use  of  facilities;  and 
(vi)  Student  services,  (one  point) 

(c)  As  used  in  this  section,  an 
"endowment  fimd"  does  not  include 
any  fund  established  or  supported 
under  34  CFR  part  628. 

(d)  Each  year,  the  Secretary  providei 
prospective  applicants  with  the  average 
market  value  of  endowment  funds  and 
the  average  expenditure  of  library 
materials  per  full-time  equivalent 
student. 

(e)  The  Secretary  gives  priority  to 
each  application  that  contains 
satisfactory  evidence  that  the  applicant 
has  entered  into  or  will  enter  into  a 
collaborative  arrangement  with  at  least 
one  local  educational  agency  or 
commimity-based  organization  to 
provide  that  agency  or  organization  with 
assistance  (from  funds  other  than  ftinds 
provided  imder  this  part)  in — 

(1)  Reducing  the  dropout  rates  of 
Hispanic  students; 

(2)  Improving  rates  of  academic 
achievement  of  Hispanic  students;  and 

(3)  Increasing  the  rates  at  which 
Hispanic  high  school  graduates  enroll  in 
higher  education. 

(Authority;  20  U.S.C.  1101  et  seq.) 
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S  606.24    How  does  ttie  Secretary  use  an 
applicant's  performance  under  a  previou* 
devatopment  grant  wt>en  awarding  a 
development  grant? 

(a)(1)  In  addition  to  evaluating  an 
application  imder  the  selection  criteria 
in  §  606.22.  the  Secretary  evaluates  an 
applicant's  performance  under  any 
previous  development  grant  awarded 
under  the  Developing  Hispanic-Serving 
Institutions  Program  that  expired  within 
five  years  of  the  year  when  the 
development  grant  will  begin. 

(2)  The  Secretary  evaluates  whether 
the  applicant  fulfilled,  or  is  making 
substantial  progress  toward  fulfilling, 
the  goals  and  objectives  of  the  previous 
grant,  including,  but  not  limited  to,  the 
applicant's  success  in  institutionalizing 
practices  developed  and  improvements 
made  under  the  grant. 

(3)  The  Secretary  bases  the  evaluation 
of  the  applicant's  performance  on 
information  contained  in — 

(i)  Performance  and  evaluation  reports 
submitted  by  the  appUcant; 

(ii)  Audit  reports  submitted  on  behalf 
of  the  applicant;  and 

(iii)  Other  information  obtained  by  the 
Secretary,  including  reports  prepared  by 
the  Department. 

(h)  If  the  Secretary  initially 
determines  that  the  applicant  did  not 
fidfill  the  goals  and  objectives  of  a 
previous  grant  or  is  not  making 
substantial  progress  towards  fulfilling 
those  goals  and  objectives,  the  Secretary 
affords  the  applicant  the  opporttmity  to 
respond  to  that  initial  determination. 

(c)  If  the  Secretary  determines  that  the 
applicant  did  not  fulfill  the  goals  and 
objectives  of  a  previous  grant  or  is  not 
making  substantial  progress  towards 
fulfilling  those  goals  and  objectives,  the 
Secretary  may — 

(1)  Decide  not  to  fund  the  applicant; 
or 

(2)  Fund  the  applicant  but  impose 
special  grant  terms  and  conditions,  such 
as  specific  reporting  and  monitoring 
requirements. 

(Authority:  20  U.S.C.  1101  et  seq.) 

§  606.25  Wtiat  priority  does  the  Secretary 
use  In  awarding  cooperative  arrangement 
grants? 

Among  applications  for  cooperative 
arrangement  grants,  the  Secretary  gives 
priority  to  proposed  cooperative 
arrangements  that  are  geographically 
and  economically  sotmd,  or  will  benefit 
the  institutions  applying  for  the  grant. 

(Authority:  20  U.S.C  1101  et  seq.) 


Subpart  D— What  Conditions  Must  a 
Grantee  Meet? 

§  606.30  What  areallowable  costs  and 
what  are  ttw  limitations  on  allowable  costs? 

(a)  Allowable  costs.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  a  grantee  may  expend  grant 
funds  for  activities  that  are  related  to 
carrying  out  the  allowable  activities 
included  in  its  approved  application. 

(h)  Supplement  and  not  supplant. 
Grant  funds  shall  be  used  so  that  they 
supplement  and.  to  the  extent  practical, 
increase  the  funds  that  would  otherwise 
be  available  for  the  activities  to  be 
carried  out  under  the  grant  and  in  no 
case  supplant  those  funds. 

(c)  Limitations  on  allowable  costs.  A 
grantee  may  not  use  an  indirect  cost  rate 
to  determine  allowable  costs  under  its 
grant 

(Authority:  20  U.S.a  1101  et  seq.) 

§606.31     How  does  a  grantee  maintain  its 
eligibility? 

(a)  A  grantee  shall  maintain  its 
eligibility  under  the  requirements  in 
§606.2.  except  for  §60e.2(a)(3)  and  (4). 
for  the  duration  of  the  grant  period. 

(b)  The  Secretary  reviews  an 
institution's  application  for  a 
continuation  award  to  ensure  that — 

(1)  The  institution  continues  to  meet 
the  eligibility  requirements  described  in 
paragraph  (a)  of  this  section:  and 

(2)  The  institution  is  making 
substantial  progress  toward  a^eving 
the  objectives  described  in  its  grant 
application  including,  if  applicable,  the 
institution's  success  in 
institutionalizing  practices  and 
improvements  developed  under  the 
grant 

(Authority:  20  U.S.C.  1101  et  seq.) 

PART  607— STRENGTHENING 
INSTITUTIONS  PROGRAM 

2.  The  authority  citation  for  part  607 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1057-1059C.  lOSfr- 
1069f,  unless  otherwise  noted. 

3.  Section  607.2  is  amended  by 
revising  paragraphs  (c).  (d),  and  (e):  and 
by  adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

1 607.2  What  Institutions  are  eligible  to 
receive  a  grant  under  tt>e  Strengthening 
Institutions  Program? 

(c)  For  the  purpose  of  paragraphs 
(e)(2)  and  (f)(2)  of  this  section,  an 
institution's  enrollment  consists  of  a 
head  coimt  of  its  entire  .student  body. 

(d)  A  tribal  college  or  university  may 
receive  a  grant  authorized  imder  section 
316  of  the  HEA  if— 


(1)  It  satisfies  the  requirements  of 
paragraph  (a)  of  this  section,  other  than 
§  607.2(a)(3),  and 

(2)(i)  It  meets  the  definition  of  the 
term  "tribally  controlled  college  or 
university"  in  section  2  of  the  Tribally 
Controlled  College  or  University 
Assistance  Act  of  1978;  or 

(ii)  It  is  listed  in  the  Equity  in 
Educational  Land  Grant  Status  Act  of 
1994. 

(e)  An  Alaska  Native-serving 
institution  may  receive  a  grant  under 
section  317  of  the  HEA  if— 

(1)  It  satisfies  the  requirements  of 
paragraph  (a)  of  this  section:  and 

(2)  It  has,  at  the  time  of  application, 
an  eim>Ument  of  undergraduate 
students  that  is  at  least  20  percent 
Alaska  Native  students. 

(f)  A  Native  Hawaiian-serving 
Institution  may  receive  a  grant 
authorized  under  section  317  of  the 
HEA  if— 

(1)  It  satisfies  the  requirements  of 
paragraph  (a)  of  this  section;  and 

(2)  It  has,  at  the  time  of  application, 
an  enrollment  of  undergraduate 
students  that  is  at  least  10  percent 
Native  Hawaiian  students. 

(g)(1)  An  institution  that  qualifies  for 
a  grant  under  the  Strengthening 
Historically  Black  Colleges  and 
Universities  Program  (34  CFR  part  608) 
or  the  Developing  Hispanic-S<sving 
Institutions  Program  (34  CFR  part  606) 
and  receives  a  grant  under  either  of 
these  programs  for  a  particular  fiscal 
year  is  not  eligible  to  receive  a  grant 
imder  this  part  for  the  same  fiscal  year. 

(2)  A  tribal  college  or  tmiversity  that 
receives  a  grant  under  section  316  of  the 
HEA  or  an  Alaska  Native  or  Native 
Hawaiian-serving  institution  that 
receives  a  grant  imder  section  317  of  the 
HEA  may  not  concurrently  receive  other 
grant  funds  under  the  Strengthening 
institutions  Program.  Strengthening 
Historically  Black  Colleges  and 
Universities  Program,  or  Strengthening 
Historically  Black  Graduate  Institutions 
Program. 

4.  Section  607.3  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (b)(5):  redesignating 
paragraph  (b)(6)  as  paragraph  (b)(7):  and 
adding  a  new  paragraph  (b)(6)  to  read  as 
follows; 

S  607.3    What  Is  an  enrollment  of  needy 
students? 


(b)*  •   • 

(6)  It  is  a  tribal  college  or  university: 


5.  Section  607.7  is  amended  by: 

A.  Revising  paragraph  (b); 

B.  Redesignating  paragraph  (c)  as 
paragraph  (e); 
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C.  adding  new  paragraphs  (c)  and  (d); 

D.  Rmoving  the  definitions  of 
"College  Work-Study  Program".  "Poll 
Grant  Program",  "Perkins  Loan 
Program",  "Special  Needs  Program", 
and  "Supplemental  Education 
Opportunity  Grant"  from  newly 
designated  paragraph  (e); 

E.  Revising  the  definition  of 
"Institution  of  higher  education"  in 
newly  designated  paragraph  (e);  and 

F.  Adding,  in  alphabetical  order,  new 
definitions  of  "Federal  Pell  Grant 
Program".  "Federal  Perkins  Loan 
Program".  "Federal  Supplemental 
Education  Opportunity  Grant  Program". 
"Federal  Work-Study  Program",  and 
"Low-income  individual"  in  newly 
redesignated  paragraph  (e). 

The  revisions  and  additions  read  as 
follows: 

fa07.7    WliM  daflnttions  apply? 

(b)  The  following  term  used  in  this 
part  is  defined  in  section  312  of  the 
HEA: 

Endowment  hind 

(c)  The  following  terms  used  in  this 
part  are  defined  in  section  316  of  the 
HEA: 

Indian 

Indian  nibe 

TritMl  college  or  university 

(d)  The  following  terms  used  in  this 
part  are  defined  in  section  317  of  the 
HEA: 

Alaska  Native 

Alaska  Native-serving  institution 

Native  Hawaiian 

Native  Hawaiian-serving  institution 

(e)  •  *  • 

Federal  Pell  Grant  Program  means  the 
grant  program  authorized  by  title  IV-A- 
1  of  die  HEA. 

Federal  Perkins  Loan  Program, 
formerly  called  the  National  Direct 
Student  Loan  Program,  means  the  loan 
program  authorized  by  title  FV-E  of  the 
HEA. 

Federal  Supplemental  Education 
Opportunity  Grant  Program  means  the 
grant  program  authorized  by  title  IV-A- 
3  of  the  HEA. 

Federal  Work-Study  Program  means 
the  part-time  employment  program 
authorized  under  title  tV-C  of  the  HEA. 

•  •     '    •         •         > 

Institution  of  higher  education  means 
an  educational  institution  defined  in 
section  101  of  the  HEA. 

•  •  •  *  a 

Low-income  individual  means  an 
individual  from  a  family  whose  taxable 
income  for  the  preceding  year  did  not 
exceed  ISO  percent  of  an  amoimt  equal 
to  the  poverty  level  determined  by  using 


criteria  of  poverty  established  by  the 
Btireau  of  Census. 

•        •        *        •        * 

6.  Section  607.8(b)  is  amended  by 
adding  paragraphs  (b)(5)  and  (b)(6)  to 
read  as  follows: 

S  607.8  Wtiat  It  a  comprelienslve 
development  plan  and  wtist  must  It 
contain? 

***** 

Cb)*** 

(5)  For  a  grant  under  section  316  of 
the  HEA  to  a  tribal  college  or  university, 
its  five-year  plan  for  improving  its 
services  to  Indian  students,  increasing 
the  rates  at  which  Indian  secondary 
school  students  enroll  in  higher 
education,  and  increasing  overall 
postsecondary  retention  rates  for  Indian 
students. 

(6)  For  a  grant  under  section  317  of 
the  HEA  to  an  Alaska  Native-serving 
Institution  or  to  a  Native  Hawaiian- 
serving  institution,  its  five-year  plan  for 
improving  its  services  to  Alaska  Native 
or  Native  Hawaiian  students, 
respectively. 

7.  Section  607.9  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$607.9    What  are  Uw  type,  duration  and 
limltaUon*  In  ttw  awarding  of  grants  under 
ttilapart? 

>  *  •  a  • 

(b)(1)  An  institution  that  received  an 
individual  development  grant  of  five 
years  may  not  subsequenUy  receive 
another  individual  development  grant 
for  a  period  of  two  years  fitim  the  date 
on  which  the  five-year  grant  period 
terminates. 

(2)  A  cooperative  arrangement  grant  is 
not  considered  to  be  an  individual 
development  grant  under  paragraph 
(b)(1)  of  this  section. 

8.  Section  607.10  is  amended  by: 

A.  Revising  paragraph  (b)(1) 
introductory  text; 

B.  Removing  the  word  "or"  at  the  end 
of  paragraph  (b)(7); 

C.  Redesignating  paragraph  (b)(8)  as 
paragraph  (b)(13); 

D.  Adding  new  paragraphs  (b)(8) 
through  (12)  and  0))(14); 

E.  Revising  the  introductory  text  in 
newly  designated  paragraph  ft)}(13)  and 
paragraphs  (b)(13)(ii).  (v).  and  (vili): 

F.  Removing  the  word  "and"  at  the 
end  of  newly  designated  paragraph 
{b)(13)(vu); 

G.  Adding  new  paragraphs  (b)(13)(ix) 
through  (xiii):  and 

H.  Revising  paranaphs  (c)(6)  and  (11). 
The  revisiotu  and  additions  read  as 
follows: 

§607.10    Wliat  activities  may  and  may  not 
tw  caiTlad  out  undar  a  grant? 


(b)*" 

(I)  Faculty  exchanges,  faculty 
fellowships,  and  facility  development 
that  provide  faculty  vnth  the  skills  and 
knowledge  needed  to — 

(8)  Purchase,  rental,  or  lease  of 
scientific  or  laboratory  equipment  for 
educational  purposes,  including 
instructional  and  research  purposes; 

(9)  Construction,  maintenance, 
renovation,  and  improvement  in 
classrooms,  libraries,  laboratories,  and 
other  instructional  facihties,  including 
the  integration  of  computer  technology 
into  institutional  facilities  to  create 
smart  buildings; 

(10)  Establishing  or  improving  a 
development  office  to  strengthen  or 
improve  contributions  from  alumni  and 
the  private  sector; 

(II)  Establishing  or  improving  an 
endowment  fund,  provided  a  grantee 
uses  no  more  than  20  percent  of  its  grant 
fimds  for  this  purpose  and  at  least 
matches  those  grant  fimds  with  non- 
Federal  ftmds: 

(12)  Creating  or  improving  facilities 
for  Internet  or  other  distance  learning 
academic  instruction  capabilities, 
including  purchase  or  rental  of 
telecommunications  technology 
equipment  or  services; 

(13)  For  grants  authorized  under 
section  316  of  the  HEA  to  tribal  colleges 
or  univeraities — 
***** 

(ii)  Construction,  maintenance, 
renovation,  and  improvement  in 
classroom,  library,  laboratory,  and  other 
instructional  facilities,  including 
purchase  or  rental  of 
telecommunications  technology 
equipment  or  services; 
***** 

(v)  Purchase  of  hbrary  books, 
periodicals,  microfilm,  and  other 
educational  materials,  including  ' 

telecommunications  program  materials; 

***** 

(viii)  Academic  tutoring  and 
cotmseling  programs  and  student 
support  services  designed  to  improve 
academic  services; 

(ix)  Academic  instruction  in 
disciplines  in  which  Indians  are 
underrepresented ; 

(x)  Establishing  or  improving  a 
development  office  to  strengthen  or 
improve  contributions  from  the  alumni 
and  the  private  sector; 

(xi)  Establishing  or  enhancing  a 
program  of  teacher  education  designed 
to  qualify  students  to  teach  in 
elementary  schools  or  secondary 
schools,  with  a  particular  emphasis  on 
teaching  Indian  children  and  youth,  that 
shall  include,  as  part  of  such  program, 
preparation  for  teacher  certification: 
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(xii)  Establishing  community  outreach 
programs  that  encourage  Indian 
elementary  school  and  secondary  school 
students  to  develop  the  academic  skills 
and  the  interest  to  pursue  postsecondary 
education;  and 

(xiii)  Establishing  or  improving  an 
endowment  fund,  provided  a  grantee 
uses  no  more  than  20  percent  of  its  grant 
funds  for  this  purpose  and  at  least 
matches  those  grant  fimds  with  non- 
Federal  funds;  or 

(14)  For  grants  authorized  imder 
section  31 7  of  the  HEA  to  Alaska 
Native-serving  institutions  and  Native 
Hawaiian-serving  institutions — 

(i)  Piirchase.  rental,  or  lease  of 
scientific  or  laboratory  equipment  for 
educational  purposes,  including 
instructional  and  research  purposes; 

(ii)  Renovation  and  improvement  in 
classroom,  library,  laboratory,  and  other 
instructional  facilities; 

(iii)  Support  of  faculty  exchanges, 
faculty  development,  and  faculty 
fellowships  to  assist  in  attaining 
advanced  degrees  in  the  faculty's  field 
of  instruction; 

(iv)  Curriculum  development  and 
academic  instruction; 

(v)  Purchase  of  library  books, 
periodicals,  microfilm,  and  other 
educational  materials; 

(vi)  Funds  and  administrative 
management,  and  acquisition  of 
equipment  for  use  in  strengthening 
funds  management; 

(vii)  Joint  use  of  facilities  such  as 
laboratories  and  libraries: 

(viii)  Academic  tutoring  and 
cotmseling  programs  and  student 
support  services. 

(c)*  *  * 

(6)  Developing  or  improving 
community-based  or  commimity 
services  programs,  unless  the  program 
provides  academic-related  experiences 
or  academic  credit  toward  a  degree  for 
degree  students,  or  unless  it  is  an 


outreach  program  that  encourages 
Indian  elementar>'  school  and  secondary 
school  students  to  develop  the  academic 
skills  and  the  interest  to  pursue 
postsecondary  education. 


(11)  Services  to  high  school  students, 
unless  they  are  part  of  a  program  to 
encourage  Indian  students  to  develop 
the  academic  skills  and  the  interest  to 
pursue  postsecondary  education. 
***** 

9.  Section  607.11  is  amended  by 
revising  paragraphs  (c)  and  (d);  and 
removing  paragraph  (e)  to  read  as 
follows: 

$607.11     WlMt  must  tie  Included  In 
individual  davalopmant  grant  applications? 

(c)  A  description  of  any  activities  that 
were  funded  under  previous 
development  grants  awarded  imder  the 
Strengthening  Institutions  Program  that 
expired  within  five  years  of  when  the 
development  grant  will  begin  and  the 
institution's  justification  for  not 
completing  the  activities  Lnder  the 
previous  grant,  if  applicable;  and 

(d)  If  the  applicant  is  applying  to 
carry  out  more  than  one  activity — 

(1)  A  description  of  those  activities 
that  would  be  a  found  investment  of 
Federal  fimds  if  funded  separately: 

(2)  A  description  of  those  activities 
that  woidd  be  a  soimd  investment  of 
Federal  funds  only  if  funded  with  the 
other  activities;  and 

(3)  A  ranking  of  the  activities  in 
preferred  funding  order. 

10.  Section  607.13  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

$607.13    How  many  applications  for  a 
davalopmant  grant  may  an  inatltutlon 
automlt? 

In  any  fiscal  year,  an  institution  of 
higher  education  that  meets  the 


ehgibility  requirements  under  sections 
311,  316.  and  317  of  the  HEA  may— 

(a)  Submit  an  application  for  a 
development  grant  authorized  under 
sections  311.  316,  and  317  of  the  HEA: 
and 


11.  Section  607.20  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(1)  to 
read  as  follows: 

§  607.20    How  does  Itw  Secretary  ctioose 
applications  for  funding? 

(al*  •  * 

(2)  Sections  607.22,  607.23.  607.24. 
and  607.25  for  a  development  grant. 

(b)(1)  With  regard  to  applicants  that 
satisfy  the  requirements  of  paragraph  (d) 
of  this  section,  for  each  fiscal  year,  the 
Secretary  awards  individual 
development  grants  to  appUcants  that 
are  not  individual  development  grantees 
under  this  part,  before  the  Secretary 
awards  an  individual  development  grant 
to  any  applicant  that  is  an  individual 
grantee  under  this  part. 


§607.23    [Amandad] 

12.  Section  607.23  is  amended  by 
removing  the  words  "is  less  than  the 
average  expenditure",  and  adding,  in 
their  place,  "are  less  than  the  average 
expenditures"  in  paragraph  (b)(2);  and 
by  removing  paragraph  (e). 

$607.34    (Amandad) 

13.  Section  607.24  is  amended  by 
removing  the  words  "Strengthening 
Institutions  and  Special  Needs 
Programs",  and  adding,  in  their  place 
"the  Strengthening  Institutions 
Program"  in  paragraph  (a)(1). 
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DEPARTMEffT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 16,  and  37 

[FAR  CSM  1999-014] 
RIN  900O-AI53 

Federal  Acquisition  Regulation; 
Competition  Under  Muitiple-Avvard 
Contracts 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
.Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  what  contracting  officers  should 
consider  when  planning  for  multiple 
awards  of  indefinite-delivery  contracts 
and  clarify  how  orders  should  be  placed 
against  the  resultant  contracts. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
February  14.  2000  to  be  considered  in 
the  formidation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (MVRS).  1800  F  Street,  NW, 
Room  4035,  ATTN:  Laurie  Ehiarte, 
Washington,  DC  20405. 

Address  e-mail  comments  submitted 
via  the  Internet  to:  farcase.1999- 
014@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  1999-014  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMAIKM  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington.  DC.  20405.  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Ralph  De  Stefano. 
Procurement  Analyst,  at  (202)  501- 
1758  Please  cite  FAR  case  1999-014. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  amends  FAR  Part 
16  to  provide  policy  on  multiple-award 
task  and  delivery-order  contracts: 
amends  FAR  Part  37  to  delete  a 
definition;  and  amends  FAR  Part  2  to 
insert  the  definition  that  was  deleted 
from  Part  37.  The  proposed  rule  also 


clarifies  the  FAR's  current 
implementation  of  sections  1004  and 
1054  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  104- 
355).  The  rule  reinforces  key  principles 
regarding  the  structure,  administration, 
and  use  of  multiple  award  task  and 
delivery  order  contracts,  such  as  the 
expectation  of  providing  awardees  a  fair 
opportunity  to  be  considered  for  orders 
throughout  the  life  of  the  contract.  The 
rule  provides  policy  that  clarifies  what 
contracting  officers  shotUd  consider 
when  planning  for  multiple  award  of 
indefinite-delivery  contracts  and 
clarifies  how  orders  should  be  placed 
against  the  resultant  contracts. 

The  rule  continues  to  provide 
contracting  officers  broad  discretion.  It 
includes  streamlined  ordering  processes 
that  provide  effective,  flexible,  and 
timely  solutions  for  agency 
requirements  through  orders  placed 
under  multiple  award  task  or  deUvery 
order  contracts. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30, 1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  the  rule  only  clarifies  what  the 
contracting  officer  should  consider 
when  plaiming  for  and  placing  orders 
under  multiple-award  contracts. 
Therefore,  we  have  not  prepared  an 
Initial  Regulatory  Flexibility  Analysis. 
We  invite  comments  from  small 
businesses  and  other  interested  parties. 
The  Councils  will  consider  comments 
from  small  entities  concerning  the 
affected  FAR  subparts  in  accordance 
with  5  U.S.C.  610.  Interested  parties 
must  submit  such  comments  separately 
and  should  cite  5  U.S.C.  601,  e(  seq. 
(FAR  case  1999-014),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2, 16, 

and  37: 

Government  procurement. 


Dated:  Decomber  9. 1999. 
Edward  C.  Loeb, 
Diiwtor.  Fpdnral  Acqvisiticn  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  Parts  2, 16,  and  37 
be  amended  as  set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
Parts  2. 16.  and  37  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  48B(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  adding,  in 
alphabetical  order,  the  definition 
"Advisory  and  assistance  services"  to 
read  as  follows: 

2.101    Definitions. 

•        •        •        *        * 

Advisory  and  assistance  services 
means  those  services  provided  under 
contract  by  nongovernmental  sources  to 
support  or  improve:  organizational 
policy  development;  decision-making; 
management  and  administration; 
program  and/or  project  management 
and  administration;  or  R8JJ  activities.  It 
can  also  mean  the  furnishing  of 
professional  advice  or  assistance 
rendered  to  improve  the  effectiveness  of 
Federal  management  processes  or 
procedures  (including  those  of  an 
engineering  and  technical  nature).  In 
rendering  the  foregoing  services, 
outputs  may  take  the  form  of 
information,  advice,  opinions, 
alternatives,  analyses,  evaluations, 
recommendations,  training  and  the  day- 
to-day  aid  of  support  personnel  needed 
for  the  successfiU  performance  of 
ongoing  Federal  operations.  All 
advisory  and  assistance  services  are 
classified  in  one  of  the  following 
definitional  subdivisions: 

(a)  Management  and  professional 
support  services,  i.e.,  contractual 
services  that  provide  assistance,  advice 
or  training  for  the  efficient  and  effective 
management  and  operation  of 
organizations,  activities  (including 
management  and  support  services  for 
RStD  activities),  or  systems.  These 
services  are  normally  closely  related  to 
the  basic  responsibilities  and  mission  of 
the  agency  originating  the  requirement 
for  the  acquisition  of  services  by 
contract.  Included  are  efforts  that 
support  or  contribute  to  improved 
organization  of  program  management; 
logistics  management,  project 
monitoring  and  reporting,  data 
collection,  budgeting,  accounting, 
performance  auditing,  and 
administrative  technical  support  for 
conferences  and  training  programs. 
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(b)  Studies,  analyses  and  evaluations, 
i.e.,  contracted  services  that  provide 
organized,  analytical  assessments/ 
evaluations  in  support  of  policy 
development,  decision-making, 
management,  or  administration. 
Included  are  studies  in  support  of  R&D 
activities.  Also  included  are 
acquisitions  of  models,  methodologies, 
and  related  software  supporting  studies, 
analyses  or  evaluations. 

(c)  Engineering  and  technical  services, 
i.e.,  contractual  services  used  to  support 
the  program  office  during  the 
acquisition  cycle  by  providing  such 
services  as  systems  engineering  and 
technical  direction  (see  9.505-l(b))  to 
ensure  the  effective  operation  and 
maintenance  of  a  weapon  system  or 
major  system  as  defined  in  OMB 
Circular  No.  A-109  or  to  provide  direct 
support  of  a  weapon  system  that  is 
essential  to  research,  development, 
production,  operation  or  maintenance  of 
the  system. 


PART  16— TYPES  OF  CONTRACTS 

3.  Revise  section  16.500  to  read  as 
follows: 

16.500    Scope  of  subpart 

(a)  This  subpart  prescribes  policies 
and  procedures  for  making  awards  of 
indefinite-delivery  contracts  and 
establishes  a  preference  for  making 
multiple  awards  of  indefinite-quantity 
contracts. 

(b)  This  subpart  does  not  limit  the  use 
of  other  than  competitive  procedures 
authorized  by  part  6. 

(c)  Nothing  in  this  subpart  restricts 
the  authority  of  the  General  Services 
Administration  (GSA)  to  enter  into 
schedule,  multiple  award,  or  task  or 
delivery  order  contracts  under  any  other 
provision  of  law.  Therefore.  GSA 
regulations  and  the  coverage  for  the 
Federal  Supply  Schedule  program  in 
subpart  8.4  and  part  38  take  precedence 
over  this  subpart. 

(d)  The  miuUple  award  preference 
established  by  this  subpart  does  not 
apply  to  architect-engineer  contracts 
subject  to  the  procedures  in  subpart 
36.6.  However,  agencies  are  not 
precluded  from  making  multiple  awards 
for  architect-engineer'services  using  the 
procedures  in  this  subpart,  provided  the 
selection  of  contractors  and  placement 
of  orders  are  consistent  with  subpart 
36.6. 

16.501-1     [Amsndsd] 

4.  Amend  section  16.501-1  by 
removing  the  definition  "Advisory  and 
assistance  services." 

5.  Revise  section  16.504  to  read  as 
follows: 


18.S04    Indsflnlte-qusnMly  contracts. 

(a)  Description.  An  indefinite-quantity 
contract  provides  for  an  indefinite 
quantity,  within  staled  limits,  of 
supplies  or  services  during  a  fixed 
period.  The  Government  places  orders 
for  individual  requirements.  Quantity 
limits  may  be  stated  as  number  of  imits 
or  as  dollar  values. 

(1)  The  contract  must  require  the 
Government  to  order  and  the  contractor 
to  furnish  at  least  a  stated  minimum 
quantity  of  supplies  or  services.  In 
addition,  if  ordered,  the  contractor  must 
furnish  any  additional  quantities,  not  to 
exceed  the  stated  maximum.  The 
contracting  officer  should  estabUsh  a 
reasonable  maximiun  quantity  based  on 
market  research,  trends  on  recent 
contracts  for  similar  supplies  or 
services,  survey  of  potential  users,  or 
anv  other  rational  basis. 

(2)  To  ensure  that  the  contract  is 
binding,  the  minimum  quantity  must  be 
more  than  a  nominal  quantity,  but  it 
should  not  exceed  the  amount  that  the 
Government  is  fairly  certain  to  order. 

(3)  The  contract  may  also  specify 
maximum  or  minimum  quantities  that 
the  Government  may  order  under  each 
task  or  delivery  order  and  the  maximum 
that  it  may  order  during  a  specific 
period  of  time. 

(4)  A  solicitation  and  contract  for  an 
indefinite  quantity  must — 

(i)  Specify  the  period  of  the  contract, 
including  the  number  of  options  and 
any  period  for  which  the  Government 
may  extend  the  contract  under  each 
option: 

(ii)  Specify  the  total  minimum  and 
maximum  quantity  of  supplies  or 
services  the  Government  will  acquire 
under  the  contract; 

(iii)  Include  a  statement  of  work, 
specifications,  or  other  description,  that 
reasonably  describes  the  general  scope, 
nature,  complexity,  and  purpose  of  the 
supplies  or  services  the  Government 
will  acquire  under  the  contract  in  a 
manner  that  will  enable  a  prospective 
offeror  to  decide  whether  to  submit  an 
offer: 

(iv)  State  the  procedures  that  the 
Government  vnll  use  in  issuing  orders 
and,  if  multiple  awards  may  be  made, 
state  the  procedures  and  selection 
criteria  that  the  Govertunent  will  use  to 
provide  awardees  a  fair  opportunity  to 
be  considered  for  each  order  (see 
16.505(b)(1)); 

(v)  Include  the  name,  address, 
telephone  number,  facsimile  ntmiber. 
and  e-mail  address  of  the  agency  task 
and  delivery  order  ombudsman  (see 
16.505(b)(5))  if  multiple  awards  may  be 
made: 

(vi)  Include  a  description  of  the 
activities  authorized  to  issue  orders;  and 


(vii)  Include  authorization  for  placing 
oral  orders,  if  appropriate,  provided  that 
the  Government  has  established 
procedures  for  obligating  funds  and  that 
oral  orders  are  confirmed  in  writing. 

(b)  Application.  Contracting  officers 
may  use  an  indefinite-quantity  contract 
when  the  Government  cannot 
predetermine,  above  a  specified 
minimum,  the  precise  quantities  of 
supplies  or  services  that  the 
Government  will  require  during  the 
contract  period,  and  it  is  inadvisable  for 
the  Government  to  commit  itself  for 
more  than  a  minimum  quantity.  The 
contracting  officer  should  use  an 
indefinite-quantity  contract  only  when  a 
recurring  need  is  anticipated. 

(c)  Multiple  award  preference — 11) 
Planning  the  acquisition,  (i)  Except  for 
indefinite-quantitT,'  contracts  for 
advisoP)'  and  assistance  services  as 
provided  in  paragraph  (c)(2)  of  this 
section,  the  contracting  officer  must,  to 
the  maximum  extent  practicable,  give 
preference  to  making  multiple  awards  of 
indefinite-quantity  contracts  under  a 
single  solicitation  for  the  same  or 
similar  supplies  or  services  to  two  or 
more  sources. 

(ii)(A)  The  contracting  officer  must 
determine  whether  multiple  awards  are 
appropriate  as  part  of  acquisition 
planning.  The  contracting  officer  must 
avoid  situations  in  which  awardees 
specialize  exclusively  in  one  or  a  few 
areas  within  the  broader  statement  of 
work,  thus  creating  the  likelihood  that 
tasks  in  those  areas  will  be  awarded  on 
a  sole-source  basis;  however,  each 
awardee  need  not  be  capable  of 
performing  every  requirement  as  well  as 
any  other  awardee  under  the  contracts 
The  contracting  officer  should  consider 
the  following  when  determining  the 
number  of  contracts  to  be  awarded: 

( 1 )  The  scope  and  complexity  of  the 
contract  requirement. 

(2)  The  expected  duration  and 
frequency  of  task  or  delivery  orders. 

(3)  The  mix  of  resources  a  contractor 
must  have  to  perform  expected  task  or 
delivery  order  requirements. 

(4)  The  ability  to  maintain 
competition  among  the  awardees 
throughout  the  contracts'  period  of 
performance. 

(B)  The  contracting  officer  must  not 
use  the  multiple  award  approach  if — 

(1)  Only  one  contractor  is  capable  of 
providing  performance  at  the  level  of 
quality-  required  because  the  supplies  or 
services  are  unique  or  highly 
specialized; 

{2)  Based  on  the  contracting  officer's 
knowledge  of  the  market,  more 
favorable  terms  and  conditions, 
including  pricing,  will  be  provided  if  a 
single  award  is  made: 
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{3]  The  expected  cost  of 
administration  of  multiple  contracts 
outweighs  the  expected  benefits  of 
making  multiple  awards: 

[4]  The  projected  task  orders  are  so 
integrally  related  that  only  a  single 
contractor  can  reasonably  perform  the 
work; 

(5)  The  total  estimated  value  of  the 
contract  is  less  than  the  simplified 
acquisition  threshold;  or 

16)  Multiple  awards  would  not  be  in 
the  best  interests  of  the  Government. 

(C)  The  contracting  officer  must 
document  the  decision  in  a  written 
acquisition  plan  or  a  separate  written 
determination.  The  contracting  officer 
may  determine  that  a  class  of 
acquisitions  is  not  appropriate  for 
multiple  awards  (see  subpart  1.7). 

(2)  Contracts  for  advisory  and 
assistance  services,  (i)  Except  as 
provided  in  paragraph  (c)(2)(ii)  of  this 
section,  if  an  indefinite-quantity 
contract  for  advisory  and  assistance 
services  exceeds  3  years  and  $10 
million,  including  all  options,  the 
contracting  officer  must  make  multiple 
awards  unless — 

(A)  The  contracting  officer  or  other 
official  designated  by  the  head  of  the 
agency  determines  in  writing,  before  the 
solicitation  is  issued,  that  multiple 
awards  are  not  practicable.  The 
contracting  officer  or  other  official  must 
determine  that  the  scope  of  work  is 
unique  or  highly  specialized  or  the  tasks 
so  integrally  related  that  only  one 
contractor  can  reasonably  perform  the 
work; 

(B)  The  contracting  officer  or  other 
official  designated  by  the  head  of  the 
agency  determines  in  writing,  after  the 
evaluation  of  offers,  that  only  one 
offeror  is  capable  of  providing  the 
services  required  at  the  level  of  quality 
required;  or 

fC)  Only  one  offer  is  received. 

(ii)  The  requirements  of  paragraph 
(c)(2)(i)  of  this  section  do  not  apply  if 
the  contracting  officer  or  other  official 
designated  by  the  head  of  the  agency 
determines  that  the  advisory  and 
assistance  services  are  incidental  and 
not  a  significant  component  of  the 
contract. 

6.  Revise  section  16.505  to  read  as 
follows: 

16  JOS    Onlwing. 

(a)  General.  (1)  The  contracting  officer 
does  not  synopsize  orders  under 
indefinite-delivery  contracts. 

(2)  Individual  orders  must  clearly 
describe  all  services  to  be  performed  or 
supplies  to  be  delivered.  Orders  must  be 
within  the  scope,  period,  and  maximum 
value  of  the  contract. 

(3)  Performance-based  work 
statements  must  be  used  to  the 


maximum  extent  practicable,  if  the 
contract  is  for  services  (see  37.102(a)). 

(4)  Orders  may  be  placed  by  using  any 
mediimi  specified  in  the  contract. 

(5)  Orders  placed  under  indefinite- 
delivery  contracts  must  contain  the 
following  information: 

(i)  Date  of  order. 

(ii)  Contract  nimiber  and  order 
number. 

(iii)  For  supplies  and  services, 
contract  item  nimiber  and  description, 
quantity,  and  unit  price  or  estimated 
cost  or  fee. 

(iv)  Delivery  or  performance  schedule. 

(v)  Place  of  delivery  or  performance 
(including  consignee). 

(vi)  Any  packaging,  packing,  and 
shipping  instructions. 

(vii)  Accounting  and  appropriation 
data. 

(viii)  Method  of  payment  and 
payment  office,  if  not  specified  in  the 
contract  (see  32.1110(e)). 

(6)  No  protest  under  subpart  33.1  is 
authorized  in  connection  with  the 
issuance  or  proposed  issuance  of  an 
order  under  a  task-order  contract  or 
delivery-order  contract,  except  for  a 
protest  on  the  grounds  that  the  order 
increases  the  scope,  period,  or 
maximum  value  of  the  contract  (10 
U.S.C.  2304c(d)  and  41  U.S.C.  3031(d)). 

(b)  Orders  under  multiple  award 
contracts — (1)  Fair  opportunity,  (i)  The 
contracting  officer  must  provide  each 
awardee  a  fair  opportunity  to  be 
considered  for  each  order  over  $2,500 
issued  under  multiple  delivery-order 
contracts  or  multiple  task-order 
contracts,  except  as  provided  for  in 
paragraph  (b)(2)  of  this  section. 

(ii)  The  contracting  officer  may 
exercise  broad  discretion  in  developing 
appropriate  procedures.  The 
competition  requirements  in  part  6  and 
the  policies  in  subpart  15.3  do  not  apply 
to  the  ordering  process.  However,  the 
contracting  officer  must — 

(A)  Develop  procedures  that  will 
provide  each  awardee  a  fair  opportunity 
to  be  considered  for  each  order  and  that 
reflect  the  requirement  and  other 
aspects  of  the  contracting  environment: 

(B)  Not  use  any  method  (such  as 
allocation  or  designation  of  any 
preferred  awardee)  that  would  not  result 
in  fair  consideration  being  given  to  all 
awardees  prior  to  placing  each  order; 

(C)  Tailor  the  procedures  to  each 
acquisition; 

(O)  Include  the  procedures  in  the 
solicitation  and  the  contract;  and 

(E)  Consider  price  or  cost  under  each 
order  as  one  of  the  factors  in  the 
selection  decision. 

(iii)  The  contracting  officer  should 
consider  the  following  when  developing 
the  procedures: 


(A)(1)  Past  performance  on  earlier 
orders  under  the  contract,  including 
quality,  timeliness  and  cost  control. 

(2)  Potential  impact  on  other  orders 
placed  with  the  contractor. 

(J)  Minimum  order  requirements. 

(B)  Formal  evaluation  plans  or  scoring 
of  quotes  or  offers  are  not  required. 

(C)  Keep  submission  requirements  to 
a  minimum.  Contracting  officers  may 
use  streamlined  procedures,  including 
oral  presentations.  In  addition,  the 
contracting  officer  need  not  contact  each 
of  the  multiple  awardees  under  the 
contract  before  selecting  an  order 
awardee  if  the  contracting  officer  has 
information  available  to  ensure  that 
each  awardee  is  provided  a  fair 
opportunity  to  be  considered  for  each 
order. 

(2)  Exceptions  to  the  fair  opportunity 
process.  The  only  exceptions  to  the 
requirement  to  provide  each  awardee  a 
fair  opportunity  to  be  considered  for 
each  order  in  excess  of  $2,500  are — 

(i)  The  agency  need  for  the  supplies 
or  services  is  of  such  urgency  that 
providing  such  opportunity  would 
result  in  unacceptable  delays; 

(ii)  Only  one  awardee  is  capable  of 
providing  the  supplies  or  services 
required  at  the  level  of  quality  required 
because  the  supplies  or  services  ordered 
are  unique  or  highly  specialized; 

(iii)  Tne  order  should  be  issued  on  a 
sole-source  basis  in  the  interest  of 
economy  and  efficiency  as  a  logical 
follow-on  to  an  order  already  issued 
under  the  contract,  provided  that  all 
awardees  were  given  a  fair  opportunity 
to  be  considered  for  the  original  order; 
or 

(iv)  It  is  necessary  to  place  an  order 
to  satisfy  a  minimum  guarantee. 

(3)  Pricing  orders.  If  the  contract  did 
not  establish  the  price  for  the  supply  or 
service,  establish  prices  for  each  order 
using  the  policies  and  methods  in 
subpart  15.4. 

(4)  Decision  documentation  for 
orders.  Document  in  the  contract  file  the 
rationale  for  placement  and  price  of 
each  order. 

(5)  Task  and  Delivery  Order 
Ombudsman.  The  head  of  the  agency 
must  designate  a  task-order  contract  and 
delivery-order  contract  ombudsman. 
The  ombudsman  must  review 
complaints  from  contractors  and  ensure 
they  are  afforded  a  fair  opportunity  to  be 
considered,  consistent  with  the 
procedures  in  the  contract.  The 
ombudsman  must  be  a  senior  agency 
official  who  is  independent  of  the 
contracting  officer  and  may  be  the 
agency's  competition  advocate. 

(c)  Limitation  on  ordering  period  for 
task-order  contracts  for  advisory  and 
assistance  services.  (1)  Except  as 
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provided  for  in  paragraphs  (c)(2)  and  (3) 
of  this  section,  the  ordering  period  of  a 
task-order  contract  for  advisory  and 
assistance  services,  including  all 
options  or  modifications,  normally  may 
not  exceed  5  years. 

(2)  The  5-year  limitation  does  not 
apply  when — 

(i)  A  longer  ordering  period  is 
specifically  authorized  by  a  statute;  or 

(ii)  The  contract  is  for  an  acquisition 
of  supplies  or  services  that  includes  the 
acquisition  of  advisory  and  assistance 
services  and  the  contracting  officer,  or 
other  official  designated  by  the  head  of 
the  agency,  determines  that  the  advisory 
and  assistance  services  are  incidental 
and  not  a  significant  component  of  the 
contract. 

(3)  The  contracting  officer  may  extend 
the  contract  on  a  sole-source  basis  only 
once  for  a  period  not  to  exceed  6 
months  if  the  contracting  officer,  or 
other  official  designated  by  the  head  of 
the  agency,  determines  that — 

(i)  The  award  of  a  follow -on  contract 
is  delayed  by  circumstances  that  were 
not  reasonably  foreseeable  at  the  time 
the  initial  contract  was  entered  into:  and 


(ii)  The  extension  is  necessary  to 
ensure  continuity  of  services,  pending 
the  award  of  the  follow-on  contract. 

7.  Amend  section  16.506 — 

a.  In  paragraphs  (a),  (b),  (c),  (d)(1).  and 
(e)  by  removing  the  words  "The 
contracting  officer  shall  insert"  and 
adding,  in  their  place,  the  word 
"Insert": 

b.  In  paragraphs  (d)(2).  (d)(3),  and 
(d)(4)  by  removing  the  words  "the 
contracting  officer  shall";  and 

c.  By  revising  paragraphs  (d)(5),  (f), 
and  (g)  to  read  as  follows: 

16.506    Solicitation  provisions  and 
contract  clauses. 

***** 

(d)*  •  • 

(5)  If  the  contract — 

(i)  Includes  subsistence  for 
Government  use  and  resale  in  the  same 
schedule  and  similar  products  may  be 
acquired  on  a  brand-name  basis:  and 

(li)  Involves  a  partial  small  business 
set-aside,  use  the  clause  with  its 
Alternate  IV. 

(f)  Insert  the  provision  at  52.216-27. 
Single  or  Multiple  Awards,  in 


solicitations  for  indefinite-quantity 
contracts  that  may  result  in  multiple 
contract  awards.  Do  not  use  this 
provision  for  advisory  and  assistance 
services  contracts  that  exceed  3  years 
and  $10  million.  Modify  the  provision 
to  specify  the  estimated  niunber  of 
awards. 

(g)  Insert  the  provision  at  52.216-28, 
Multiple  Awards  for  Advisory  and 
Assistance  Services,  in  solicitations  for 
task-order  contracts  for  advisory  and 
assistance  services  that  exceed  3  years 
and  $10  million  (including  all  options], 
unless  a  determination  has  been  made 
under  16.504(c)(2)(i)(A).  Modify  the 
provision  to  specify  the  estimated 
number  of  awards. 

PART  37— SERVICE  CONTRACTING 

37.201     Definitions. 

8.  Amend  section  37.201  by  revising 
the  section  heading  to  read  as  set  forth 
above,  and  by  removing  the  definition 
"Advisory  and  assistance  services". 
IFR  Doc.  99-.12476  FHod  12-14-99:  8:45  am) 
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Part  V 


Department  of  the  Treasury 

Internal  Revenue  Service 


s  "^         Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 

Department  of  Health  and 
Human  Services 

Health  Care  Financing  Administration 

Signing  of  a  Memorandum  of 
Understanding  Among  the  Department  of 
the  Treasury,  the  Department  of  Labor, 
and  the  Department  of  Health  and  Human 
Services;  Notice 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Admlniatratton 

Notice  of  Signing  of  a  Memorandum  of 
Understanding  among  the  Department 
of  the  Treasury,  the  Department  o> 
Labor,  and  the  Department  of  Health 
artd  Human  Services 

AGENCIES:  The  Internal  Revenue  Service, 
Department  of  the  Treasury:  the  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor.  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 

ACTION:  Memorandum  of  Understanding 
.\mong  the  Department  of  the  Treasury, 
the  Department  of  Labor,  and  the 
Department  of  Health  and  Human 
Services. 

SUMMARY:  The  Department  of  the 
Treasury,  the  Department  of  Labor,  and 
the  Department  of  Health  and  Human 
Services  (the  Departments)  entered  into 
a  Memorandum  of  Understanding 
(MOU)  effective  April  21,  1999.  The 
purpose  of  the  MOU  is  to  implement 
section  104  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA).  Public  Law  104-191, 
virhich  directs  the  Departments  to  enter 
into  an  interagency  MOU  to  ensiue  that 
regulations,  rulings,  and  interpretations 
relating  to  the  changes  made  by  Subtitle 
A  of  Title  I  and  section  401  of  Title  IV 
of  HIPAA  over  which  two  or  more 
Secretaries  have  respoosibility  are 
administered  so  as  to  have  the  same 
effect  at  all  times.  Section  104  also 
requires  the  coordination  of  policies 
relating  to  enforcing  the  shared 
provisions  in  order  to  avoid  duplication 
of  enforcement  efforts  and  to  assign 
priorities  in  enforcement.  The  text  of  the 
MOU  is  set  forth  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Russ 
Weinheimer.  Internal  Revenue  Service, 
Department  of  the  Treasury,  at  (202) 
622-4695;  Mark  Cotmor,  Pension  and 
Welfare  Benefits  Administration, 
Department  of  Labor,  at  (202)  219-7006; 
or  David  Mlawsky,  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services,  at  (4101 
786-1585. 


Dated;  Decemtier  9.  1999. 
Alan  Tawsfaunsky, 

Special  Counsel  to  the  Associate  Chief 
Counsel,  Employee  Benefits  and  Exempt 
Or^nizations.  Internal  Revenue  Service, 
Department  of  the  Treasury. 

Alan  D.  Lefaowitz, 

Deputy  Assistant  Secretary  for  Progrxim 
Operations,  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 

Gale  P.  Arden, 

Acting  Deputy  Director,  Private  Health 
Insurance  Group,  Health  Care  Financing 
Administration.  Department  of  Health  and 
Human  Services- 

Memorandum  of  Understanding  Among 
the  U.S.  Department  of  the  Treasury, 
the  U.S.  Department  of  Labor,  and  the 
U.S.  Departaient  of  Health  and  Human 
Services 

Article] 

Introduction  and  Purpose 

The  Health  Insurance  Portability  and 
AccountabiUty  Act  of  1996  ("HIPAA"). 
Pub.  L.  No.  104—191,  was  enacted  on 
August  21,  1996.  Titles  I  and  IV  of 
HIPAA  amended  the  Internal  Revenue 
Code,  the  Employee  Retirement  Income 
Security  Act  of  1974,  and  the  Public 
Health  Service  Act  to  add  provisions  to 
improve  access,  portability  and 
continuity  of  health  insurance  coverage 
in  the  group  and  individual  health 
insurance  markets. 

Section  104  of  HIPAA  directs  the 
Secretary  of  the  Treasur>',  the  Secretary 
of  Labor,  and  the  Secretary  of  Health 
and  Human  Services  to  enter  into  an 
interagency  memorandum  of 
understanding.  Section  104  requires  that 
the  memorandum  of  understanding 
ensure  that  regulations,  rulings,  and 
interpretations  relating  to  the  changes 
made  by  Subtitle  A  of  Title  I  and  section 
401  of  Title  IV  of  HIPAA  over  which 
two  or  more  Secretaries  have 
responsibility  ("shared  provisions")  are 
administered  so  as  to  have  the  same 
effect  at  all  times.  Section  104  also 
requires  the  coordination  of  policies 
relating  to  enforcing  the  shared 
provisions  in  order  to  avoid  duplication 
of  enforcement  efforts  and  to  assign 
priorities  in  enforcement.  This 
memorandum  of  understanding  (MOU) 
is  adopted  pursuant  to  section  104  of 
HIPAA. 

This  MOU  formally  establishes  an 
interagency  agreement  among  the 
Secretary  of  the  Treasury,  the  Secretary 
of  Labor,  and  the  Secretary  of  Health 
and  Human  Services  to  ensure 
coordination  in  the  manner  and  for  the 
purposes  set  forth  in  section  104  of 
HIPAA.  The  Departments  also  intend  to 
follow  the  process  set  forth  in  this 
MOU,  to  the  extent  appropriate,  with 


regard  to  interpretations  and 
enforcement  of  the  provisions  of  the 
Newborns'  and  Mothers'  Health 
Protection  Act  of  1996,  the  Mental 
Health  Parity  Act  of  1996,  and 
Subsequent  Legislation.  In  addition,  the 
Departments  of  Labor  and  HHS  agree  to 
follow  the  process  set  forth  in  this 
MOU,  to  the  extent  appropriate,  with 
regard  to  interpretations  and 
enforcement  of  the  provisions  of  the 
Women's  Health  and  Cancer  Rights  Act 
of  1998. 

Article  n 

Authority 

This  MOU  is  entered  pursuant  to  the 
authority  set  forth  in  section  104  of 
HIPAA.  Pub.  L.  No.  104-191. 

Article  m 

Definitions 

"Agency"  refers  to  a  component  of  a 
Department.  For  purposes  of  this  MOU, 
this  includes  the  Internal  Revenue 
Service  (IRS)  within  the  Department  of 
the  Treasury,  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  within 
the  Department  of  Labor,  and  the  Health 
Care  Financing  Administration  (HCFA) 
within  the  Department  of  Health  and 
Human  Services. 

"Code"  refers  to  the  Internal  Revenue 
Code  of  1986. 

"Committee"  refers  to  the 
Coordinating  Committee  described  in 
Article  V. 

'Department"  refers  to  each  of  the 
Department  of  the  Treasury,  the 
Department  of  Labor,  and  the 
Department  of  Health  and  Human 
Services. 

"Departments"  refers  collectively  to 
the  Department  of  the  Treasury,  the 
Departenent  of  Labor,  and  the 
Department  of  Health  and  Human 
Services. 

"ERISA"  refers  to  the  Employee 
Retirement  Income  Security  Act  of  1974. 

"HCFA"  refers  to  the  Health  Care 
Financing  Administration. 

"HHS"  refers  to  the  Department  of 
Health  and  Human  Services. 

"Interpretations  "  refers  to  any  written 
Agency  or  Departmental  statement, 
guidance,  ruling,  pronouncement,  or 
explanation  regarding  a  statute 
described  in  Article  I  of  this  MOU  that 
is  not  a  Regulation.  Interpretations 
include  statements  such  as  Revenue 
Rulings,  Technical  Bulletins/Releases, 
Advisory  Opinions,  and  similar  Agency 
or  Departmental  releases  that  are 
binding  on  the  issuing  Agency  or 
Department.  Interpretations  also  include 
policy  guidance,  such  as  information 
letters,  bulletins  and  policy  letters. 
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whether  or  not  such  guidance  is  binding 
on  the  issuing  Agency  or  Department. 

""IRS"  refers  to  the  Internal  Revenue 
Service. 

"Labor"  and  "DOL"  refer  to  the 
Department  of  Labor. 

"MHPA"  refers  to  the  Mental  Health 
Parity  Act  of  1996. 

"NMHPA"  refers  to  the  Newborns' 
and  Mothers'  Health  Protection  Act  of 
1996. 

"PHS  Act"  refers  to  the  Public  Health 
Service  Act. 

"PWBA"  refers  to  the  Pension  and 
Welfare  Benefits  Administration. 

"Regulations  "  refers  to  rules  that  are 
promulgated  in  accordance  with  the 
provisions  of  the  Administrative 
Procedure  Act  applicable  to  substantive 
rules  and  that  are  published  in  the 
Federal  Register  and  codified  in  the 
Code  of  Federal  Regulations. 

"Related  Acts  "  refers  to  MHPA  and 
NMHPA. 

"Subsequent  Legislation  "  refers  to 
future  federal  legislative  enactments 
concerning  health  care  which  result  in 
two  or  more  of  the  Departments  having 
shared  jurisdiction. 

"Treasury"  refers  to  the  Department 
of  the  Treasury. 

"WHCRA  "  refers  to  the  Women's 
Health  and  Cancer  Rights  Act  of  1998. 

Article  IV 


Background 

Subtitle  A  of  Title  1  and  section  401 
of  Title  rV  of  HIPAA  are  intended  to 
improve  the  availability  of  private 
health  insurance  by  increasing 
portability,  access  and  renewability  in 
the  group  market.  HIPAA  establishes 
limits  on  the  imposition  of  preexisting 
condition  exclusions  and  generally 
prohibits  group  health  plans  and  health 
insurance  issuers  firom  discriminating 
against  individuals  based  on  health 
status  when  determining  eligibility  to 
enroll  in  a  group  health  plan  or  to 
obtain  related  insurance  or  in  deciding 
the  amount  of  premium  to  be  charged  to 
similarly  situated  individuals. 
Employers  may  not  be  denied  continued 
access  to  multiemployer  plans,  or 
multiple  employer  welfare 
arrangements,  except  for  certain  reasons 
set  forth  in  HIPAA. 

HIPAA  and  Related  Acts  amended 
three  federal  statutes:  the  Code, 
administered  by  the  Treasury  through 
mS;  ERISA,  administered  by  DOL 
through  PWBA:  and  the  PHS  Act, 
administered  by  HHS  through  HCFA. 
Under  the  Code,  as  amended  by  HIPAA 
and  Related  Acts,  the  Treasury  has 
authority  over  group  health  plans 
(including  church  plans)  and  their 
sponsors,  and  IRS  enforces  the 


requirements  of  HIPAA  and  Related 
Acts  through  the  imposition  of  an  excise 
tax.  Under  ERISA,  as  amended  bv 
HIPAA  and  Related  Acts,  DOL  has 
increased  authorit}'  over  group  health 
plans  that  are  subject  to  Part  7  of 
subtitle  B  of  Title  I  of  ERISA.  Health 
insurance  issuers  offering  health 
insurance  coverage  in  connection  with 
such  plans  are  also  subject  to  Part  7. 
However,  in  accordance  with  the 
provisions  of  HIPAA,  only  participants 
and  beneficiaries  (and  not  DOL)  may 
bring  an  enforcement  action  against 
health  insurance  issuers  under  Part  7. 

Under  the  PHS  Act,  as  amended  by 
HIPAA  and  Related  Acts.  HCFA  has 
authority  over  health  insurance  issuers 
and  nonfederal  governmental  plans.  If  a 
State  fails  to  substantially  enforce  Parts 
A  and  B  of  Title  XXVn  of  the  PHS  Act. 
or  requests  that  HCFA  enforce  the 
provisions  or  requirements.  HCFA 
enforces  the  group  and  individual 
market  requirements  by  imposing  a  civil 
monetary  penalty  on  issuers  that  fail  to 
comply  with  HIPAA 's  requirements  in 
that  State. 

There  are  differences  in  some  of  the 
amendments  that  HIPAA  and  Related 
Acts  made  to  the  three  statutes.  In  some 
instances,  changes  were  made  to  only 
one  of  the  federal  statutes  with  no 
counterpart  in  the  other  two  statutes. 
Section  104  of  HIPAA  requires  the 
Secretaries  of  the  Treasury.  Labor  and 
HHS  to  coordinate  in  the  areas  of 
parallel  responsibility  relating  to  the 
shared  provisions  of  HIPAA. 

Article  V 

Scope  of  Work 

The  Departments  agree  to  assign 
representatives  to  work  closely  to 
ensure  that  all  Interpretations. 
Regulations  and  enforcement  strategies 
relating  to  shared  provisions  of  Subtitle 
A  of  Title  1  and  section  401  of  Title  IV 
of  HIPAA  and  Related  Acts  vrill  be 
developed  and  implemented  in  a 
coordinated  maimer.  All  such 
Interpretations,  Regulations  and 
enforcement  strategies  will  be 
administered  in  a  manner  that  promotes 
consistency  in  effect,  that  avoids 
duplication  of  enforcement  efforts,  and 
that  refiects  consideration  of  the 
appropriate  priorities  in  enforcement. 

In  this  regard,  the  Departments  will 
continue  to  work  together  closely 
through  regular  joint  meetings  and 
fiequent  consultation,  consistent  with 
the  process  [i.e.,  by  mutual  consent)  that 
has  been  used  in  developing  existing 
Regulations  and  Interpretations  under 
HIPAA  and  Related  Acts.  Similarly, 
DOL  and  HHS  will  continue  to  work 
together  closely  through  regular  joint 


meetings  and  frequent  consultation  to 
develop  Regulations  and  Interpretations 
under  WHCRA. 

In  order  to  further  effectuate  this 
coordination,  the  Treasury.  IRS.  DOL. 
and  HHS  each  will  name  a  "Department 
Designee"  to  se^e  on  a  Coordinating 
Conunittee.  The  Committee's  task  will 
be  to  ensiue  the  identification  and 
coordination  of  policies  involving  areas 
of  shared  responsibility  under  HIPAA 
and  Related  Acts  to  maintain 
consistency  in  the  application  of  these 
provisions  that  amend  the  Code.  ERISA, 
and  the  PHS  Act. 

The  Committee  also  will  lake  steps  to 
maximize  the  efficiency  of  Agency 
enforcement  efforts,  including 
developing  the  terms  of  further 
agieement(s).  as  necessar><.  The 
Committee  members  shall  meet, 
quarterly,  or  at  such  times  as  they  may 
agree,  lo  review  and  discuss  relevant 
pending  Regulations  and  Interpretations 
to  evaluate  whether  the  po9ttion(s|  set 
forth  therein  reflect  a  coordinated 
position.  Committee  meetings  will  be 
held  at  locations  agreed  to  by  the 
Committee  members.  Upon  agreement 
of  the  Committee  members,  such 
meetings  may  be  held  by  conference 
call.  Each  Department  will  assume  the 
costs  associated  with  the  participation 
of  its  respective  Committee  members. 

Timely  and  prompt  consensus  will  be 
sought  in  the  development  and 
administration  of  all  Interpretations 
affected  by  this  MOU.  Any  Department 
Designee  can  bring  any  matter  subject  to 
the  MOU  before  the  Committee.  The 
Department  Designees  serving  on  the 
Conunittee  will  attempt  to  reach 
consensus  on  issues  within  45  days 
(except  in  unusual  circumstances)  after 
such  issues  have  been  formally 
presented  (including  a  written 
summary)  at  a  meeting  of  the 
Committee.  If  consensus  on  particular 
issues  is  reached  by  the  members  of  the 
Committee,  appropriate  clearance  will 
be  initiated  within  each  Department. 

Article  VI 

Coordinated  Enforcement  Strategy 

Generally,  the  Departments  intend  to 
continue  the  current  informal 
arrangements  that  have  developed  for 
cooperation  and  collaboration  in  the 
handling  of  inquiries  arising  under 
HIPAA,  MHPA,  NMHPA,  and  WHCRA 
In  addition,  pursuant  lo  Section  104(2) 
of  HIPAA  and  this  MOU,  the 
Committee,  and  any  appropriate 
individuals  designated  by  the  Agencies 
or  Departments,  shall  develop  a 
coordinated  enforcement  strategy  that 
avoids  duplication  of  enforcement 
efforts  and  assigns  priorities  in 
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enforcement.  The  Agencies  or 
Departments  shall  first  designate,  within 
six  months  of  the  execution  of  this 
MOU.  individuals  who  are  to  work  with 
the  Committee  in  developing  the 
enforcement  strategy.  This  group  shall 
also  devise  a  written  operational 
agreement  for  the  sharing  of  information 
that  is  related  to  enforcement  cases 
among  the  Departments.  Moreover,  the 
operational  agreement  may  address 
procedures  for  the  referral  of  cases,  the 
development  of  audit  checklists  and 
training  materials,  and  the  coordination 
of  public  affairs  information.  The 
operational  agreement  may  also  describe 
the  individuals  within  each  Department 
who  are  responsible  for  implementing 
the  sharing  of  information. 

Subject  to  apphcable  legal  restrictions 
(including  section  6103  of  the  Code),  the 
Departments  agree,  absent  exigent 
circimistances,  to  notify  each  other  in 
writing  (through  the  Department 
Designee)  prior  to  the  commencement  of 
any  administrative  or  judicial 
proceeding  on  matters  within  the  scope 
of  this  MOU  and  to  inform  each  other 
of  the  final  action  resulting  from  such 
proceeding. 

Nothing  in  this  section  shall  be 
construed  to  affect  the  enforcement 
authority  that  HIPAA  or  Related  Acts 
confers  on  any  Department,  including 
enforcement  concerning  a  matter  as  to 
which  a  Department  has  given  or 
received  the  information  or  notice 
described  herein,  nor  shall  this 
paragraph  be  construed  to  preclude  the 
Departments  from  agreeing  to  different 
arrangements  on  a  case  by  case  basis. 


Article  Vn 

Confidentiality  of  Information 

The  Departments  agree  that  any 
information  shared  or  disclosed 
pursuant  to  this  MOU  will  be  held  in 
strict  confidence  and  may  be  used  only 
for  purposes  consistent  with  this  MOU 
or  as  otherwise  permitted  by  law.  All 
requests  by  parties  other  than  the 
Departments  for  disclosure  of 
information  shall  be  coordinated  with 
the  Agency  that  initially  compiled  or 
collected  the  information,  provided  that 
no  Agency  shall  disclose  information 
initially  compiled  by  another  Agency  to 
the  public  without  the  approval  of  the 
appropriate  Agency  or  Department 
unless  the  Agency  is  required  by  law  to 
do  so  (e.g..  Freedom  of  Information  Act 
(FOIA),  5  U.S.C.  552;  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  App. 
2),  in  which  event  it  will  notify  the 
appropriate  Department  or  Agency  in 
writing  of  its  intent  to  disclose  such 
information.  Nothing  in  this  MOU  shall 
be  deemed  to  confer  rights  on  any  party 
other  than  the  Departments  as  a  result 
of  any  act  or  omission  by  any  Agency 
or  Department  with  respect  to  its 
obligations  under  this  MOU. 

Article  Vm 

Duration  of  Agreement 

This  MOU  will  become  effective  upon 
the  date  of  the  final  signature  and  may 
be  amended  by  written  agreement  of  the 
undersigned.  It  will  remain  in  effect 
until  amended  by  the  parties,  or  until 
terminated  by  any  of  the  parties  upon  30 
days  written  notice  to  the  other  parties 
and,  upon  the  agreement  of  the 


Departments,  shall  apply  to  Subsequent 
Legislation. 

Article  K 

Officials  Responsible  for  MOU 

The  appropriate  Departmental 
officials  vrill  appoint  their  respective 
Department  Designees  to  the  Committee 
within  30  days  after  the  signing  of  this 
MOU  and  will  appoint  any  successors 
in  a  timely  manner. 

We,  the  undersigned,  do  hereby  agree 
to  the  foregoing  provisions  of  this  MOU. 

Dated:  April  8, 1999. 
Donald  C.  Lubick, 
Assistant  Secretary  for  Tax  Policy. 
Department  of  the  Treasury. 

We,  the  undersigned,  do  hereby  agree 
to  the  foregoing  provisions  of  this  MOU. 

Dated:  April  21.  1999. 
Robert  E.  VVenzel, 

Deputy  Commissioner.  Internal  Revenue 
Service.  Department  of  the  Treasury. 

We,  the  undersigned,  do  hereby  agree 
to  the  foregoing  provisions  of  this  MOU. 

Dated:  March  17, 1999. 
Richard  M.  McGahey, 
Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration.  Department  of 
Labor. 

We,  the  undersigned,  do  hereby  agree 
to  the  foregoing  provisions  of  this  MOU. 

Dated:  March  30.  1999. 
Nancy-Ann  Min  DeParle, 
Administrator.  Health  Care  Financing 
Administration,  Department  of  Health  and 
Human  Services. 

[FR  Doc.  99-32500  Filed  12-14-99;  8:45  am) 
BH.L1NO  COOe  4«3(M)1-P;  4510-29-(>;  4120-01-P 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  9e-04SN] 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Food  and  Drug  Administration 

[Oocliat  No.  97N-0074] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[DocltM  No.  OPP-00550B^  FRL-6399-8] 

President's  Council  on  Food  Safety: 
Notice  of  Meeting 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA;  Centers  for  Disease 
Control  and  Prevention.  HHS;  Food  and 
Drug  Administration.  HHS: 
Enviromnental  Protection  Agency. 
ACTION:  Notice  of  public  meeting. 

SumaAHY:  The  President's  Coimcil  on 
Food  Safety  was  established  in  August 
1998  under  Executive  Order  13100  to 
strengthen  and  focus  our  efforts  to 
coordinate  food  safety  policy  and 
resources.  The  Council  was  directed  lo 
develop  a  comprehensive  Federal  food 
safety  strategic  plan.  The  purpose  of  the 
strategic  plan  is  to  reduce  acute  and 
chronic  foodbome  and  waterbome 
illness  by  further  enhancing  the  safety 
of  the  nation's  food  supply.  The  United 
States  Dep^ftment  of  Agriculture 
(USDA),  the  Department  of  Health  and 
Human  Services  (HHS),  and  the 
Environmental  Protection  Agency  (EPA) 
are  announcing  a  public  meeting  to 
discuss  development  of  the  strategic 
plan.  USDA.  the  Food  and  Drug 
Administration  (FDA),  and  EPA  have 
established  public  dockets  to  receive 
comments  about  the  Council's  food 
safety  strategic  plan. 
DATES:  The  meeting  will  be  held  on 
lanuary  19.  2000.  from  8:30  a.m.  to  5:30 
p.m.  Comments  should  be  submitted  by 
Februar\'  14,  2000. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  Washington  Plaza  Hotel.  10  Thomas 
Circle,  Massachusetts  Avenue  and  14th 
St.,  Washington,  DC.  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  provided 
in  Unit  I.C.  of  the  SUPPLEMENTARY 
INFORMATION.  To  ensure  proper 
receipt,  it  is  imperative  that  you  identify 
the  appropriate  docket  control  number 
on  the  first  page  of  your  comments. 


FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  this  meeting  or  for  general 
information,  call  Ms.  Ida  Gambrell  on 
(202)  501-7260.  Persons  requiring  a  sign 
language  interpreter  or  other  special 
accommodations  should  notify  Ms. 
Gambrell  by  January  7,  2000. 

For  technical  information  about  the 
meeting,  call  Mr.  Robert  Tvnan.  of 
USDA,  on  (202)  205-7393  or  e-mail: 
robert.tynan@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Public  Meeting 
Announcement  Apply  to  Me? 

This  announcement  is  directed  to  the 
general  public.  It  may,  however,  be  of 
particular  interest  to  individuals  or 
organizations  concerned  with  public 
health  and  food  safety.  Specific  groups 
that  may  want  to  attend  include,  but  are 
not  limited  to:  Consumers,  food 
producers,  processors,  transporters, 
distributors,  and  retailers,  food  service 
providers,  public  health  professionals, 
academia,  and  State,  Tribal  and  local 
public  health,  food  safety,  agricultural 
and  enviroimiental  agencies.  Other 
entities  or  individuals  may  also  be 
interested  in  attending.  The  agencies 
have  not  attempted  to  describe  all  the 
specific  entities  that  may  be  interested 
in  attending  this  public  meeting.  If  you 
have  any  questions  about  the  public 
meeting,  please  consult  the  technical 
person  listed  under  "FOR  FURTHER 
INFORMA-nON  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  on  the  Internet 
at  http://www.foodsafety.gov/.  This 
website  is  a  joint  FDA,  USDA,  and  EPA 
food  safety  homepage.  It  is  linked  to 
each  agency  for  persons  seeking 
additional  food  safety  information.  To 
access  this  docimient.  select 
"President's  Council  on  Food  Safety" 
and  under  "Public  Meeting  on  January 
19,  2000  in  Washington.  DC."  select 
"Federal  Register  Document":  this 
document  will  be  the  last  entry  under 
"Federal  Register  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listing  at  http://www.epa.gov/fedrg3tr/. 

An  expanded  draft  ol  the  strategic 
plan,  titled  "Preliminary'  Food  Safety 
Strategic  Plan  for  Public  Review."'  will 
also  be  available  prior  to  the  public 
meeting.  You  may  obtain  this  support 
document  and  other  related  documents 
from  the  Internet  at  http:// 
www.foodsafety.gov/.  "To  access  the 
document,  select  "President's  Council 


on  Food  Safety."  You  can  also  go 
directly  to  the  support  document  at 
http://vrww.epa.gov/opptsfrs/home/ 
rules.htm#docket,  and  scroll  down  to 
the  "National  Food  Safety  Initiative." 
The  draft  strategic  plan  will  be  available 
by  lanuary  7,  2000. 

The  public  docket  in  its  entirety  is 
available  on  the  Internet  at:  http:// 
www.epa.gov/opptsfrs/home/ 
rules. htm#docket. 

2.  By  mail.  You  may  also  obtain  a 
copy  of  this  document  and  the  related 
draft  strategic  plan  dociunent  by  calling 
Ms.  Gambrell  at  (202)  501-7260. 

C.  How  Can  I  Participate? 

1 .  In  person.  Anyone  interested  in 
food  safety  is  encouraged  to  attend  the 
public  meeting.  To  register  for  the 
public  meeting,  call  Ms.  Gambrell  at 
(202)  501-7260.  Although  registration  is 
encouraged,  walk-ins  will  be 
accommodated  to  the  extent  space 
permits.  Persons  requiring  a  sign 
language  interpreter  or  other  special 
accommodations  should  notify  Ms. 
Gambrell  by  January  7,  2000. 

2.  In  writing.  The  agencies  have 
established  public  dockets  for  the 
President's  Council  on  Food  Safisty 
Strategic  Plan.  Comments  should  be 
submitted  by  February  14.  2000.  It  is 
important  that  comments  submitted  to 
the  dockets  are  identified  with  the 
appropriate  docket  number.  For  those 
comments  directed  to  USDA.  use  Docket 
No.  96-045N.  and  for  comments 
directed  to  FDA,  use  Docket  No.  97N- 
0074.  Commenters  are  encouraged  to 
submit  a  disk  with  their  written 
comments  in  WordPerfect  6.1/8.0  or 
ASai  file  format.  Submit  written 
comments  (in  triplicate)  to: 
USDA/FSIS 

USDA/FSIS  Hearing  Clerk,  300  12th 
St..  SW.,  Rm.  102  Cotton  Annex. 
Washington,  DC  20250-3700. 
FDA 

FDA/Dockets  Management  Branch 
(HFA-305),  5630  Fishers  Lane.  Rm. 
1061 ,  Rockville.  MD  20852. 

3.  Electronically.  Comments  may  also 
be  submitted  electronically  to: 
oppts.homepage@epa.gov.  All 
comments  and  data  in  an  electronic 
formal  must  be  identified  by  the  docket 
number  OPP-00550  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

n.  Background  Information 

On  August  25,  1998.  the  President 
issued  Executive  Order  13100 
establishing  the  Council  on  Food  Safety 
and  charged  it  to  develop  a  5-year 
comprehensive  Federal  food  safety 
strategic  plan  and  to  make 
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reconunendations  to  the  President  on 
how  to  implement  the  plan.  A 
coordinated  food  safety  strategic  plan  is 
needed  to  address  some  of  the  difficult 
public  health,  resource,  and 
management  questions  facing  Federal 
food  safety  agencies.  The  strategic  plan 
will  address  a  broad  range  of  issues 
(e.g.,  microbial,  chemical  contaminants, 
pesticides,  food  additives,  and  physical 
hazards)  and  actions  necessary  to  ensure 
the  safety  of  the  food  and  water 
Americans  use  and  consume.  The 
charge  is  to  develop  a  strategic  long- 
range  plan  that  can  be  used  to  help  set 
priorities,  improve  coordination  and 
efficiency,  identify  gaps  in  the  current 
system  and  bow  to  fill  those  gaps, 
enhance  and  strengthen  prevention  and 
intervention  strategies,  and  identify 
measures  to  show  progress. 

To  accomplish  this  task,  the  Coimcil 
established  an  interagency  Strategic 
Planning  Task  Force.  In  developing  the 
plan,  the  Task  Force  is  keeping  in  mind 
the  conclusions  and  recommendations 
of  the  National  Academy  of  Sciences 
(NAS)  report  on  "Ensuring  Safe  Food 
from  Production  to  Consumption  "  and 
the  Council's  report  to  the  President  on 
its  "Assessment  of  the  NAS  Report: 
Ensuring  Safe  Food  from  Production  to 
Consumption"  published  in  March 
1999.  The  Task  Force  is  also  considering 
the  review  of  Federal  food  safety 
research  developed  under  the  auspices 
of  the  National  Science  and  Technology 
Council  UUed  "'Federal  Food  Safety 
Research:  Current  Programs  and  Future 
Priorities"  which  was  published  in  July 
1999. 

The  food  safety  agencies  took  the  first 
steps  on  the  strategic  plan  by 
developing  a  draft  vision  statement  and 
engaging  consumers,  producers, 
processors,  food  service  providers, 
retailers,  health  professionals.  State  and 
local  governments.  Tribes,  academia, 
and  the  public  in  the  strategic  planning 
process  through  a  series  of  public 
meetings  beginning  in  the  fall  of  1998. 
The  purpose  of  those  meetings  was  to 
obtain  the  public's  view  on  a  long-term 
vision  for  food  safety  in  the  U.S.,  to 
identify  the  important  food  safety 
challenges  for  the  strategic  plan,  and  to 
solicit  public  comment  on  the  NAS 
report  "Ensuring  Safe  Food  from 
Production  to  (Consumption."  As  a 
result  of  those  public  meetings,  the 
vision  statement  has  been  revised  and  is 
provided  below  in  Unit  ID. 

In  June  1999,  the  Council  published  a 
set  of  five  draft  food  safety  goals  and 
accompanying  objectives  as  a 
framework  for  the  food  safety  strategic 
plan.  Comment  on  those  draft  goals  and 
objectives  as  well  as  suggestions  for 
additional  specific  action  items  was 


solicited  at  a  public  meeting  on  July  15, 
1999.  in  Washington,  DC.  at  stakeholder 
meetings  that  took  place  in  conjunction 
with  scientific  or  professional 
conferences  in  the  last  few  months,  and 
through  written  comments  to  the 
dockets. 

Based  on  the  many  thoughtful  and 
constructive  comments  received  in 
writing  and  the  excellent,  active 
participation  both  at  the  July  public 
meeting  and  at  the  meetings  during 
scientific  and  professional  conferences, 
major  changes  have  been  made  to  the 
firework  and  content  of  the  strategic 
plan.  The  Council  wants  to  engage  all 
interested  stakeholders  in  a  further 
discussion  about  the  draft  goals, 
objectives,  and  action  items  for  the  U.S. 
food  safety  system  as  well  as  whether 
organizational  or  other  changes  would 
facilitate  achievement  of  the  goals. 

m.  Public  Meeting  and  Request  for 
Cotsiment 

A.  Public  Meeting  Information 

The  public  meeting  is  scheduled  for 
January  19,  2000,  from  8:30  a.m.  to  5:30 
p.m.  at  The  Washington  Plaza  Hotel  in 
Washington.  DC.  The  purpose  of  the 
meeting  is  to  obtain  the  pubUc's  input 
on  the  strategic  plan  goals,  objectives, 
and  example  action  items,  and  to  solicit 
suggestions  for  additional  action  items 
to  be  included  in  the  plan.  The  Task 
Force  is  also  interested  in  comments  on 
the  priorities,  ways  to  measure  progress, 
and  mechanisms  for  successful 
implementation  of  the  plan. 

The  meeting  is  intended  to  be  a 
working  meeting.  It  will  be  divided  into 
four  parts,  one  dealing  with  the 
proposed  strategic  plan  framework,  and 
one  on  each  of  the  plan's  three  goals. 
The  sessions  will  be  interactive  and 
focused  around  the  questions  provided 
below.  Participants  will  be  invited  to 
raise  concerns,  present  points  of  view 
and  ask  questions:  members  of  the 
Council's  Strategic  Planning  Task  Force 
will  respond  and  share  their  opinions, 
as  appropriate.  While  consensus  may 
emerge  on  certain  points,  the  purpose  of 
the  meeting  is  to  provide  the 
government  with  a  range  of  input 
relevant  to  the  development  of  the 
strategic  plan.  Participants  are  strongly 
encouraged  to  read  both  this  document 
and  the  related  support  document 
"Preliminary  Food  Safety  Strategic  Plan 
for  Public  Review"  (available  as 
provided  in  Unit  IB.)  prior  to  the 
meeting. 

A  transcript  of  the  public  meeting  will 
be  posted  on  the  Internet  at: 
www.foodsafety.gov/.  The  transcripts 
may  also  be  requested  in  writing  from 
the  Dockets  Management  Branch  (IfFA- 


305),  FDA.  5630  Fishers  Lane.  Rm 
1061.  Rockville.  MD  20852, 
approximately  15  business  days  after 
the  meeting  at  a  cost  of  10  cents  per 
page.  The  transcript  of  the  public 
meeting  will  also  be  available  for  public 
examination  at  the  above-mentioned 
office  between  the  hours  of  9  a.m.  and 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

B  Draft  Food  Safety  Strategic  Plan  for 
Discussion 

Although  the  United  States  has  one  of 
the  safest  food  supplies  in  the  world, 
recent  estimates  of  foodbome  illness 
and  hazards  indicate  that  opportunities 
for  further  improvement  exist. 
Accordingly,  the  Council  is  developing 
a  strategy  to  protect  public  health  by 
significantiy  reducing  the  number  of 
foodbome  illnesses  and  hazards.  Such  a 
strategy  would  aim  to  establish 
priorities  on  the  basis  of  risk  and  to 
create  an  integrated,  seairdess  food 
safety  system  that  speaks  with  one 
voice.  To  define  and  develop  focused, 
risk-based  actions  to  achieve  the 
overarching  goal,  the  Council  has 
developed  a  plan  with  three  broad  and 
complementary  goals:  Science  and  Risk 
Assessment:  Risk  Management:  and  Risk 
(^mmunication  For  each  goal,  major 
objectives  to  be  addressed,  along  with 
some  specific  action  items,  have  been 
developed.  As  a  part  of  this  process,  the 
Council  is  also  examining  whether 
organizational,  statutory,  or  other 
changes  to  the  Federal  food  safety 
system  will  facilitate  achievement  of 
public  health  and  food  safety  goals. 

While  separated  for  presentation 
purposes  within  the  draft  plan,  it  is 
essential  to  recognize  the 
interdependent  nature  of  the  goals, 
objectives,  and  actions.  To  assure  a  safe 
food  supply  and  protect  public  health, 
microbiological,  chemical,  and  other 
public  health  risks  posed  by  food  must 
be  identified  and  characterized  with 
confidence.  Such  risks  also  must  be 
assessed,  prioritized,  and  addressed 
through  effective  science-based  risk 
management  and  communication 
strategies.  In  particular,  accurate  and 
timely  information  must  be 
communicated  to  the  public. 

The  following  synopsis  outlines  the 
strategic  plan  vision  statement,  the  draft 
overarching  goal  and  three  supporting 
sub-goals,  provides  a  listing  of  certain 
objectives  and  illustrative  action  items, 
and  provides  an  overview  of  the  initial 
effort  to  exanune  potential 
organizational  options.  This  synopsis  is 
intended  to  provide  examples  of  the 
types  of  objectives  and  actions  that  will 
be  included  in  the  strategic  plan 
document,  and  to  stimulate  thinking 
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and  public  conunent  about  the  ess«ntial 
components  of  an  effective  food  safety 
strategy.  The  public  meeting  and  the 
documents  provided  are  intended  to 
focus  the  discussion  on  important  food 
safety  issues  and  their  solutions.  An 
expanded  draft  of  the  plan  will  be 
available  in  lanuary  for  review  prior  to 
the  public  meeting  (see  Unit  I.B.); 
participants  in  the  public  meeting  and 
commenters  are  strongly  encouraged  to 
read  both  this  document  and  the 
preliminary  strategic  plan  before 
attending  the  public  meeting  or 
commenting. 

Following  the  public  review  and 
comment  process,  the  strategic  plan  will 
be  refined.  The  final  plan  will  include 
evaluation  strategies  to  determine 
whether  public  health  goals  are  met, 
and  whether  mid-course  corrections  to 
the  plan  are  needed.  Mechanisms  for 
measuring  progress  and  public  health 
impact  of  the  strategic  plan  will  be 
developed  in  each  goal  area.  The  plan 
will  also  include  an  examination  of 
whether  organizational,  statutory,  or 
other  changes  can  contribute  to 
implementation  of  the  plan  and 
achievement  of  the  goals. 

1.  Vision,  goals,  objectives  and  action 
items. 

Vision  Statement 

Consumers  can  be  confident  that  food  is 
safe.  We  protect  public  health  through  a 
seamless  food  safety  system  that  uses  farm- 
to-table  preventive  strategies  and  integrates 
research,  surveillance,  inspection, 
enforcement,  and  education.  We  use  science- 
and  risk-based  approaches  and  work  with 
public  and  private  partners.  We  are  vigilant 
to  new  and  emergent  tiireats  and  consider  the 
needs  of  vulnerable  populations.  Food  is  safe 
because  everyone  understands  and  fulfills 
their  responsibilities. 

Overarching  Goal 
To  protect  public  health  by  significantly 
reducing  the  number  of  foodbome  illnesses 
and  hazards  through  science-based  and 
coordinated  regulation,  inspection, 
enforcement,  research,  and  education 
programs. 

Sound  Science  and  Risk  Assessment 
Goal:  The  United  States  food  safety 
system  is  based  on  sound  science  and 
risk  assessment. 

Draft  objectives:  The  Sound  Science  and 
Risk  Assessment  Goal  includes,  but 
might  not  be  limited  to,  the  following 
objectives. 

•  Develop  and  implement  a  unified, 
risk-based  problem-solving  research 
agenda. 

•  Identify  emerging  and  potential 
high-risk  food  safety  threats. 

•  Strengthen  the  scientific  basis  for 
food  safety  policies  and  regulatory 
decisions  through  rigorous  assessments 
of  risk. 


•  Enhance  scientific  infrastructure 
and  skills  at  Federal,  state,  and  local 
levels. 

Possible  action  items:  Examples  of 
action  items  to  achieve  the  above 
objetrtives  include  the  following. 

•  Use  risk  assessment  techniques  to 
identify  priorities  for  the  research 
agenda. 

•  Support  the  development  of  rapid 
tests  for  pathogenic  microorganisms  and 
chemical  agents  in  food  and  clinical 
specimens. 

•  Establish  a  national  network  of 
scientific  experts  that  can  be  mobilized 
when  a  new  food  safety  concern  is 
identified. 

•  Establish  extramural  Centers  of 
Excellence  to  conduct  targeted  research 
and  develop  training  programs  linked  to 
food  safety  and  public  health. 

flislc  Management  Goal:  The  United 
States  system  for  managing  food  safety 
is  effective  from  farm-to-table. 
Draft  objectives:  The  Risk  Management 
Coal  includes,  but  might  not  be  limited 
to,  the  following  objectives. 

•  Establish  national  risk-based 
standards  to  control  food  safety  risks. 

•  Develop  and  promote  preventive 
techniques  and  controls  based  on 
national  standards,  and  require 
implementation  where  appropriate. 

•  Use  non-regulatory  approaches  for 
improving  food  safety. 

•  Detect  food  safety  risks  and 
violations  of  food  safety  standards 
through  monitoring,  inspections,  and 
comprehensive  surveys. 

•  Protect  the  food  supply  through 
consistent  enforcement  of  food  safety 
laws. 

•  Expand  and  enhance  effective 
surveillance  of  illness  and  other  health 
effects  resulting  from  food  safety 
hazards. 

•  Respond  rapidly  and  effectively  to 
food  safety  emergencies. 

•  Implement  food  safety  activities 
effectively  in  partnership  with  state  and 
local  governments. 

•  Implement  a  strategy  to  ensure  the 
safety  of  imported  food. 

Possible  action  items:  Illustrative  action 
items  for  the  above  Risk  Management 
objectives  are  provided  below. 

•  Develop  and  use  incentive 
programs  to  improve  food  safety  (e.g.. 
preferential  entry  into  Federal  programs, 
such  as  the  school  lunch  program). 

•  Upgrade  the  ability  at  alllevels 
(Federal,  state  and  local)  to  conduct 
public  health  surveillance,  laboratory 
diagnostics,  and  emergency  response. 

•  Expand  capacity  to  monitor  and 
inspect  for  pesticides  and  other 
chemical  contaminants  in  food  at 
critical  points  to  decrease  food  safety 
risks. 


•  Improve  and  expand  risk-based 
port-of-entry  inspection  that  focuses  on 
chemical,  microbial,  and  physical 
hazards  and  labeling  issues  that 
promote  public  health. 

•  Identify  state  and  local  standards 
and  regulations  that  should  be  applied 
within  national  standards. 

•  Strengthen  surveillance  of 
foodbome  illness  and  hazards  to 
prevent  outbreaks. 

•  Expedite  review  for  new 
technologies  that  decrease  human 
pathogens  that  are  present  in  food. 

•  Encourage  development  and 
expedite  licensing  of  new  technologies 
and  safer  pesticide  products. 

•  Promote  additional  voluntary  "best 
practices"  and  quality  assurance 
programs  to  reduce  risk  of  illness. 

•  Develop  a  network  of  animal 
diagnostic  laboratories  to  enhance 
systematic  monitoring  in  animal  feeds 
and  feedstuffs  for  microbial,  chemical, 
and  other  hazards  that  pose  a  food 
safety  risk. 

Risk  Communication  Goal:  The  United 
States  food  safety  system  openly  and 
effectively  provides  information  on  food 
safety  risks,  and  education  on  how  to 
control  those  risks. 
Draft  objectives:  The  Risk 
Communication  Goal  includes,  but  is 
not  necessary  limited  to,  the  following 
objectives. 

•  Sustain  public  confidence  through 
effective,  open  and  timely  information 
exchange  regarding  food  safety  risks  and 
prevention  strategies. 

•  Establish  active  outreach  strategies 
to  provide  rapid  public  access  to 
information  about  food  safety 
emergencies. 

•  Develop  and  apply  state-of-the-art 
science-based  education  and  training 
programs  for  all  along  the  farm-to-table 
chain,  focused  on  actions  to  reduce 
foodbome  illness  and  hazards. 
Possible  action  items:  Illustrative  action 
items  for  the  above  Risk  Communication 
objectives  are  provided  below. 

•  Create  a  state-of-the-art  national 
information  network  that  links  Federal 
food  safety  agencies  (USDA,  HHS,  and 
EPA)  with  state  and  local  public  health, 
food  safety,  agricultural,  and 
environmental  agencies. 

•  Develop  consistent  and  coordinated 
food  safety  messages  and  programs. 

•  Establish  opportunities  for  public/ 
private  partnerships  to  promote 
effective  communication  about  food 
safety  risks. 

•  Launch  a  national  public 
information/education  campaign  to 
widely  disseminate  food  safety 
messages  in  multiple  formats  and 
languages. 

2.  Strategic  plan  implementation.  As 
indicated  in  the  President's  Council  on 
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Food  Safety  "Assessment  of  the  NAS 
Report:  Ensuring  Safe  Food  from 
Pn>duction  to  Consumption,"  the 
Council,  as  part  of  the  strategic  plan 
process,  is  conducting  a  thorough 
review  of  existing  statutes  to  determine 
what  can  be  accomplished  with  existing 
regulatory  flexibility  and  what 
improvements  will  require  statutory 
changes.  The  Council  also  is  conducting 
an  assessment  of  structural  and 
organizational  options  and  other 
mechanisms  that  could  strengthen  the 
Federal  food  safety  system,  keeping  in 
mind  that  the  primary  goal  is  food  safety 
and  public  health. 

In  this  connection,  the  Strategic 
Plarming  Task  Force  is  considering 
whether  organizational  or  other  changes 
would  strengthen  the  current  food  safety 
system  and  ^cilitate  the  achievement  of 
the  public  health  and  food  safety  goals 
of  the  strategic  plan.  Organizational 
changes  under  review  include 
strengthening  coordination  and 
leadership:  streamlining  and/or 
consolidating  specific  Federal  food 
safety  functions:  consolidating 
responsibilities  and  the  structure  of 
current  agencies;  and  establishing  a 
new,  stand-alone  consolidated  food 
safety  agency.  Oiteria  for  evaluating 
each  of  these  options  include  the 
potential  to  improve  public  health  and 
food  safety,  and  to  facilitate 
effectiveness,  efficiency, 
comprehensiveness,  public  confidence. 


and  the  science-base  for  the  food  safety 
system.  Options  also  will  be  assessed  for 
their  potential  to  contribute  to  achieving 
the  overarching  and  three  specific 
strategic  plan  goals. 

For  further  mfoimation.  the  reader  is 
encouraged  to  review  the  organizational 
analysis  section  in  the  support 
document  which  will  be  available  as 
described  in  Unit  I.B. 

C  Questions/Issues  for  Discussion 

The  agencies  are  particularly 
interested  in  comments  on  the  following 
issues  related  to  the  strategic  plan. 
These  questions  will  be  the  starting 
point  for  discussion  at  the  public 
meeting  sessions  on  the  overall 
framework  for  the  plan,  and  on  the  three 
goals. 
General/Cross-cutting  Question: 

1.  Is  the  overarching  goal  and  overall 
framework  of  the  plan  well-focused  and 
comprehensive?  What  modifications 
would  you  suggest?  What  issue  or 
concern  would  your  modification 
address? 
Questions  to  be  Posed  for  Each  Goal: 

1.  What  additional  objectives  or 
specific  action  steps  would  improve  the 
plan?  What  issue  or  concern  would 
these  address? 

2.  What  objectives  and  action  items 
should  be  given  priority?  Why? 

3.  What  is  your  expectation  of 
success?  How  do  we  measiue  success  of 
the  plan? 


4.  Are  there  otganizationat,  statutory, 
or  other  changes  that  you  suggest  we 
consider  to  achieve  this  goal?  How 
would  these  changes  promote  public 
health  and  food  safety?  What  barriers 
would  need  to  be  addressed? 

List  of  Subjects 

Environmental  protection.  Pood 
safety. 

Dated:  December  8,  1999. 
Calherioe  E.  Woleki, 
Under  Secretary  for  Food  Safety.  United 
States  Department  of  Agriculture. 

Dated:  December  8.  1999. 
lane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Department  of  Health  and  Human  Services. 

Dated:  December  7. 1999. 
MuthaKalx, 

Deputy  Director  for  Policy  and  Le^slation. 
Centers  for  Disease  Control  and  Prevention. 
Department  of  Health  and  Human  Services 

Dated:  December  8.  1999. 
Susan  H.  Waytand, 
Deputy  Assistant  Administrator  for 
Prevention.  PesUcides  and  Toxic  Suljslances. 
Environmental  Protection  Agency. 
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86 68310,  70121 

194 68661 

260 68968 

372 68311 

761 69358 

41CFR 

Ch.  301 67670 

300-3 67670 

301-10 67670 

42CFR 

Proposed  Rutos: 

68c 69213 

433 67223 

438 67223 

1001 69217 

44CFR 

65 69644,  69646,  69647, 

69649 
67 69652,  69655,  69657 


67 

69676 

45CFR 

1302 

69924 

1641      

67501 

PropoMd  Hum: 

160 

69981 

161 

69981 

162 

69981 

163 

69981 

164 

69961 

270 

:68202 

2522 

67235 

2525 

67235 

46CFB 
28 

67170 

30... 

67170 

32 „.. 

67170 

34 

67170 

35 

„ 67170 

38 

67170 

39 

67170 

54    

67170 

56 

67170 

58 

67170 

61     

67170 

63     

67170 

76    

67170 

77    

67170 

78 

67170 

92      

67170 

95         

67170 

96 

67170 

97 

67170 

105       

67170 

108      

67170 

109      

-    67170 

110         

67170 

111       

67170 

114 

67170 

119          .  . 

67170 

125       

67170 

151         

67170 

153 

,..„ 67170 

154 ; 

:. 67170 

160 

67170 

161 

67170 

162 

67170 

163 

67170 

164    

67170 

170     

67170 

174 

175  „ 

„ 67170 

67170 

182 

67170 

190 

67170 

193  „.... 

67170 

195       

67170 

199 

67170 

47CFH 

Ch.  1 

68053 

1 

68946,  69926 

2 

69926 

36 

67372, 

51   

67416 
68637 

54 

67372, 

68 

67416 
67372 

76 

67193, 

90 

67198 

67199 

95 

69926 

Propond  Ruloc: 

73 67236,  67535,  68662, 

68663,68664,68665 

46CFR 


808 

69934 

812 

68934 

813 

69934 

852 

69934 
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853 

1815 69415 

Propooed  Ruico; 

1 67986 

2 70158 

12 „ 67992 

13 67992 

16 70158 

22 67986, 

67992 
25 67446 


30 67814 

37 70158 

52 67446,  67986,  67992 

919 68072 

952 68072 

49CFR 

192 -.69660 

195 69660 

219 69193 

225 69193 


571 

69665 

PropoMd  Rum: 

40 

69076 

50CFR 

17 

7n  

...68508.  69195 
69416 

223 

69416 

300 

69672 

600 

6751 1 

622 

68932 

649 : 68228 

660 69688 

679 68054.  68228.  68949. 

69673 


17 67814.69324 

18 68973 

226 67536.  69448 

635 69982 

648 67551 

679 67555.  69219.  69458 
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REMINDERS 

The  Items  in  this  list  wetB 
editonalty  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  list  has  r>o  legal 
stgnificance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  15, 
1999 

AGRICULTURE 
DEPARTWENT 
Food  and  Nutrition  Service 

Child  nutntion  programs: 
National  school  lunch, 
school  breakfast,  and 
child  and  adulT  care  food 
programs- 
Infant  meal  program: 
•Mnte  cow's  millt 
eliminated  as  option  in 
retmt)ursab(e  meals  for 
infants  under  one  year 
of  age;  putslished  1 1  - 
15-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Admlnistraticn 
Fishery  conseryatHDh  and 
management: 
Aiasl^a;  fisfiehes  of 
Exclusive  Economic 
Zone — 
Reporting  and 
recordkeeping 
requirements;  put)lished 
11-15-99 
Reporting  and 
recordkeeping 
requirements;  correction; 
published  12-14-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 

Massachusetts;  published 
11-30-99 
EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

National  Drug  Control  Policy 
Office 

Freedom  of  Information  Act; 
implementation;  published 
1M5-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 
Satellite  commmunications — 
Over-the-air  receoption 
devices;  restnctions 
preemption; 
reconsideration 
petitions;  publisfied  12- 
15-99 


FEDERAL  RESERVE 
SYSTEM 

Availability  of  fur>ds  and 
collection  of  checks 
(Regulation  CO): 
Sending  notices  in  lieu  of 
retumtng  original  checks: 
published  11-3-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Paper  and  paperboard 
components— 
4.5-dichloro-1 .2-dithiol-3- 
one.  published  12-15-99 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oii. 
gas,  and  sulphur  operations: 
Boiler  and  pressure  vessel 
codes:  published  12-15-99 
PERSONNEL  MANAGEMENT 
OFFICE 
Prevailing  rale  systems; 

published  11-15-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing:  published  11-30-99 
Empresa  Brasileira  de 
Aeionautica  S.A : 
published  11-30-99 
Eurocopter  FrarKe; 
published  11-30-99 
TREASURY  DEPARTMENT 
Intsriial  Revenue  Service 
Income  taxes: 
Partnership  interests, 
adjustments  following 
sales:  published  12-15-99 
VETERANS  AFFAIRS 
DEPARTMENT 
Acquisition  regulations: 
Simplified  acquisition 
procedures:  published  12- 
15-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Eggs  and  egg  products; 
Shell  eggs;  refngeralion 
requirements;  comments 
due  by  12-21-99; 
published  10-22-99 
Sheep  and  lamb  promotnn. 
research,  and  informatkin 
order;  comments  due  by  12- 
23-99:  published  11-23-99 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HeaIti) 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine); 

Tuberculosis  In  cattle  and 
bison — 
State  and  area 
classifications: 
comments  due  by  12- 
20-99;  published  10-20- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Beluga  whale:  Cook  Inlet, 
AK.  stock  designation  as 
depleted:  comments  due 
by  12-20-99:  published 
10-19-99 
Fishery  conservation  and 
management: 

Canbbean.  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  ol  Mexico  and  South 
Attantk:  coastal 
migratory  peiagic 
resources;  comments 
due  by  12-20-99: 
published  11-4-99 
Magnuson-Stevens  Act 
provisions — 
Essential  fish  habitat; 
comments  due  by  12- 
23-99:  published  il-8- 
99 
Mahrte  mammals: 
Incidental  taking — 
BP  Exploration  (Alaska); 
Beaufort  Sea;  offshore 
oil  and  gas  platfonns 
construction  and 
operation;  comments 
due  by  12-21-99; 
published  10-22-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Information  disclosure: 
comments  due  by  12-20- 
99;  published  10-21-99 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS); 
TRICARE  program — 
Double  coverage:  third 
party  recovenes: 
comments  due  by  12- 
20-99:  published  10-19- 
99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous, 
national  emission  standards; 
Generk;  maximum 
achievable  control 
technology 


Surge  control  and  bottoms 
receiver  vessels; 
comments  due  by  12- 
22-99:  published  11-22- 
99 
Air  pollution  control:  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks- 
Pre-production  certification 
procedures;  compliance 
assurance  programs; 
reconsideration  petition: 
comments  due  by  12- 
20-99;  published  11-5- 
99 
Air  programs; 
Outer  Continental  Shelf 
regulations — 
California;  consistency 
update:  comments  due 
by  12-20-99;  published 
11-19-99 
Air  programs;  approval  and 
promulgatkxi;  State  plans 
for  designated  facilities  and 
pollutants: 

Indiana:  comments  due  t)y 
12-20-99:  published  11- 
18-99 
Air  quality  implementation 
plans:  approval  and 
promulgation;  vanous 
States: 

Califomia:  comments  due  tiy 
12-20-99;  published  11- 
19-99 
Colorado  at  al.;  comments 
due  by  12-20-99: 
publisfied  11-19-99 
Indiana:  comments  due  by 
12-20-99:  published  11- 
18-99 
Source-specific  plans — 
Salt  River  Pima-Mancopa 
Indian  Community.  A2; 
comments  due  by  12- 
23-99:  published  11-23- 
99 
Salt  River  Pima-Mancopa 
Indian  Community,  AZ: 
comments  due  by  12- 
23-99;  published  11-23- 
99 
Pesticide  programs; 
Pesticide  container  and 
containment  standards; 
comments  due  by  12-20- 
99;  published  10-21-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities; 
Metolachlor  comments  due 
by  12-20-99;  published 
10-21-99 
Pynproxyfen:  comments  due 
by  12-20-99:  published 
10-21-99 
Pyrithiobac  sodium  salt: 
comments  due  by  12-20- 
99;  published  10-20-99 
Sethoxydim:  comments  due 
by  12-20-99:  published 
10-21-99 
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Tebutenozide.  etc.; 
comments  due  by  12-20- 
99:  published  10-21-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  phorities  list 
update:  comments  due 
by  12-21-99;  published 
10-22-99 
Toxic  sutistances: 
Significant  new  uses — 
Ethane,  2-chloro-1, 1,1,2- 
tetraltuoro-.  etc.; 
comments  due  by  12- 
20-99;  published  11-19- 
99 
Water  programs: 
Water  quality  planning  and 
management:  comments 
due  by  12-22-99: 
published  10-1-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Florida:  comments  due  by 
12-23-99:  published  11-4- 
99 
Georgia;  comments  due  by 
12-23-99:  published  11-4- 
99 
Texas:  comments  due  by 
12-20-99:  published  11-2- 
99 
Radio  and  television 
broadcasting: 
Class  A  low  power 
televisk>n  sen/ice; 
establishment:  comments 
due  by  12-21-99; 
published  10-22-99 
Radn  stations;  tatile  of 
assignments: 

Louisiana:  comments  due  by 
12-20-99:  published  11-4- 
99 
Ohio;  comments  due  by  12- 
20-99:  published  11-4-99 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Asset  purchase  restnctions: 
comments  due  by  12-20-99: 
published  9-21-99 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Franchising:  disck>sure 
requirements  and 
prohibitions:  comments 
due  by  12-21-99; 
published  10-22-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biological  prciducts: 
Bkx>j  safety  initiative: 
comment  penod  extended 


and  public  meeting; 
comments  due  by  12-22- 
99:  published  11-9-99 
Food  additives: 
Adjuvants,  production  akls, 
and  sanitizers — 
3.9-bis[2.4-bis  (1-methyl-l- 
phenylethyl)  phenoxy]- 
2.4.8. 10-tetra  oxa-3.9- 
diphosphaspiro 
[5.5]undecane; 
comments  due  tiy  12- 
23-99;  published  11-23- 
99 
Human  drugs  and  biologk:al 
products: 

Evidence  to  demonstrate 
efficacy  of  new  drugs 
against  letiial  or 
permanently  disabling 
toxic  substances  when 
efficacy  studies  ethicaffy 
cannot  be  conducted: 
comments  due  by  12-20- 
99:  published  10-5-99 
Protection  of  human  subjects: 
Investigational  human  drugs 
and  biologies: 
determination  that 
informed  consent  is  not 
feasible  or  is  contrary  to 
best  interests  of 
recipients,  etc.;  comments 
due  by  12-20-99; 
published  10-5-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Public  housing  resident 
management  corporations: 
direct  funding:  comments 
due  by  12-20-99; 
published  10-21-99 
INTERIOR  DEPARTMENT 
National  Park  Servk;e 
Concession  contracts; 
soliatation.  award,  and 
administration 
Economic  analysis; 
comments  due  by  12-22- 
99:  published  11-22-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Samples  used  to  determine 
respirable  dust  level  wtien 
quartz  is  present:  program 
policy  letter  comments 
due  by  12-23-99: 
published  11-23-99 
NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Solid  materials  release  at 
lk:ensed  facilities: 
regulatory  framewortt; 
comments  due  by  12-22- 
99;  published  10-19-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 


Manning  requirements — 
Federal  pikitage  for 
foreign-trade  vessels  in 
Maryland;  comments 
due  by  12-20-99; 
published  10-21-99 
Ports  and  waterways  safety: 
New  Yort(  Hartior.  NY; 
safety  zone,  comments 
due  by  12-20-99; 
published  11-19-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
^^  earner  certification  and 
operations: 

Digital  flight  data  recorder 
regulatons  for  Boeing  737 
airplanes  and  for  Part  12S 
operatHxts:  revisions; 
comments  due  by  12-20- 
99;  published  11-18-99 
Ainvorthiness  directives: 
Bob  Fiekls  Aerocessones: 
comments  due  by  12-23- 
99;  published  10-29-99 
Boeing:  comments  due  tiy 
12-20-99;  published  11-5- 
99 
Bombardier:  comments  due 
by  12-22-99;  published 
11-22-99 
Cessna:  comments  due  by 
12-20-99;  published  11-4- 
99 
Fokker;  comments  due  by 
12-20-99:  published  11- 
19-99 
Lockheed:  comments  due 
by  12-23-99:  published 
11-8-99 
McDonnell  Douglas; 
comments  due  by  12-20- 
99:  published  11-4-99 
Pilatus  Aircraft  Ltd.; 
comments  due  t>y  12-23- 
99:  published  11-23-99 
Class  C  airspace:  comments 
due  by  12-23-99;  published 
11-5-99 
Class  E  airspace:  comments 
due  by  12-23-99:  pubiisbed 
11-23-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety: 
Gas  transmission  and 
hazardous  liquid  pipelines 
in  high  consequence 
areas:  enhanced  safety 
and  environmental 
protection:  comments  due 
by  12-20-99;  published 
10-21-99 
TREASURY  DEPARTMENT 
Customs  Servk:* 
Financial  and  accounting 
procedures; 


Customs  duties,  taxes,  fees 
and  interest: 
underpayments  and 
overpayments  interest; 
comments  due  by  12-20- 
99:  published  10-20-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Ouaiitied  lessee  construction 
allowances,  short-term 
leases;  comments  due  by 
12-20-99:  published  9-20- 
99 
Tax-exempt  bonds  issued 
by  State  and  kxal 
governments,  artiitrage 
and  related  restnctions. 
detinition  ol  investment- 
type  property;  comments 
due  by  12-23-99: 
published  8-25-99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuirig  list  of 
pubUc  bills  ffom  the  current 
sesskxi  of  CongiBss  which 
have  become  Federal  laws  It 
may  tie  used  in  corijunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
availatile  online  at  http.// 
www.nara.gov/fedreg 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superiritendent  of  Documents, 
U.S.  Goverrwnent  Pnnting 
Offfce.  Washington,  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www,access.gr>o.gov/nara/ 
index  html.  Some  laws  may 
not  yet  be  available 

H.R.  1S/P.L  10»-14S 

Otay  Mountain  Wiklemess  Act 
of  1999  (Dec    9.  1999.  113 
Stat,  1711) 

H.R.  6S8/P.L.  106-146 
Thomas  Cole  Itetional  Histonc 
Site  Act  (Dec.  9,  1999;  113 
Stat-  1714) 

H.R.  1104/P.L.  106-147 
To  auttiorize  tfie  Secretary  of 
trie  Interior  to  transfer 
administrative  jurisdiction  over 
land  witfiin  tfie  txxindanes  of 
the  Home  of  Franklin  D. 
Roosevelt  Itetional  Histonc 
Site  to  the  Archivist  of  the 
United  States  lor  the 
constrijctkyi  of  a  visitor  center 
(Dec.  9,  1999;  113  Stat.  1717) 
H.R.  1S28/P.L.  106-146 
National  Geologic  Mapping 
ReauitKirizatiori  Act  of  1999 
(Dec.  9.  1999:  113  Stat.  1719) 
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H.fl.  1819/P.L.  106-149 

Quinebaug  and  Shelucket 
Rivers  Valley  National 
Hentage  Corridor 
ReauttKjnzation  Ad  of  1999 
(Dec,  9.  1999;  113  Stat.  1726) 
H.R.  1665/P.L.  106-150 
To  allow  the  National  Park 
Service  to  acquire  certain  land 
for  addition  to  the  Wilderness 
Battlefield  in  Virginia,  as 
previously  authorized  by  law. 
by  purchase  or  exchange  as 
well  as  t)y  donation.  (Dec.  9, 
1999;  113  Stat.  1730) 
H.R.  1693/P.L  106-151 
To  amend  the  Fair  Labor 
Standards  Act  of  1938  to 
clarify  the  overtime  exemption 
for  employees  engaged  in  fire 
protection  activities.  (Dec.  9, 
1999;  113  Stat.  1731) 
H.R.  1887/P.L.  106-152 
To  amerKJ  title  "18,  United 
States  Code,  to  punish  the 
depiction  of  animal  cruelty. 
(Dec   9,  1999;  113  Stat.  1732) 
H.R.  1932/P.L.  106-153 
Father  Theodora  M,  Hesburgh 
Congressional  Gold  Medal  Act 
(Dec   9,  1999;  113  Stat,  1733) 
H.R.  2^M)IP.L.  106-154 
To  improve  protection  and 
management  of  the 
Chattahoochee  River  National 
Recreatron  Area  in  the  State 
of  Georgia.  (Dec  9,  1999; 
113  Stat,  1736) 


H.R.  2401/P.L.  106-155 

U,S,  Holocaust  Assets 

Commission  Extension  Act  of 

1999  (Dec,  9,  1999;  113  Stat, 

1740) 

H.R.  2632/P.L.  106-156 

Dugger  Mountain  Wilderness 

Act  of  1999  (Dec,  9,  1999; 

113  Stat,  1741) 

H.R.  2737/P.L.  106-157 

To  auttKjrize  the  Secretary  of 

the  Interior  to  convey  to  the 

State  of  Illinois  certain  Federal 

land  associated  with  the  Lewis 

and  Clartt  National  Historic 

Trail  to  tie  used  as  an  historic 

and  interpretive  site  along  tfie 

trail,  (Dec,  9,  1999;  113  Stat. 

1743) 

H.R.  3361/P.L.  106-158 

Export  Enhancement  Act  of 

1999  (Dec.  9.  1999;  113  Stat. 

1745) 

H.R.  3419/P.L.  106-159 

Motor  Carrier  Safety 

Improvement  Act  of  1999 

(Dec.  9,  1999;  113  Stat.  1748) 

H.R.  3456/P.L  106-160 

To  amend  statutory  danuges 

provisions  of  title  17,  United 

States  Code,  (Dec,  9.  1999; 

113  Stat.  1774) 

HJ.  Rm.  46/P.L.  106-161 

Conferring  status  as  an 

honorary  veteran  of  the  United 

States  Armed  Forces  on 

Zachary  Fistier.  (Dec.  9,  1999; 

113  Stat.  1775) 


S.  67/P.L.  106-162 

To  designate  the  headquarters 
building  of  the  Department  of 
Housing  and  Urbari 
Development  in  Washington. 
District  of  Columbia,  as  the 
"Robert  C.  Weaver  Federal 
Building",  (Dec,  9,  1999;  113 
Stat.  1777) 
S.  438/P.L  106-163 
Chippewa  Cree  Tribe  of  The 
Rocky  Boy's  Reservation 
Indian  Reserved  Water  Rights 
Settlement  and  Water  Supply 
Enhancement  Act  of  1999 
(Dec,  9,  1999;  113  Stat,  1778) 
S.  548/P.L.  106-164 
Fallen  Timbers  Battlefield  and 
Fort  Miamis  rJationat  Historic 
Site  Act  of  1999  (Dec.  9, 
1999;  113  Stat.  1792) 

S.  791/P.L.  106-165 

Women's  Business  Centers 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  246 
RIN  0584-AC30 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants,  and 
Children  (WIC):  Bloodwork 
Requirements 

AGENCY:  Food  and  Nutrition  Service 

USDA. 

action:  Final  rule. 

summary:  This  final  nJe  amends 
regulations  governing  the  Special 
Supplemental  Nutrition  Program  for 
Women,  InfanU,  and  Children  (WIC)  to 
allow  State  agencies  the  option  to  defer 
the  collection  of  blood  test  data  for  up 
to  90  days  after  the  date  of  certification, 
so  long  as  the  applicant  is  determined 
to  have  at  least  one  qualifying  nutrition 
risk  factor  at  the  time  of  certification.  In 
addition,  this  final  rule  will  expand  the 
current  regulatory  standard  of  the 
maximum  age  of  blood  test  data  used  to 
assess  nutritional  risk  for  WIC 
certification. 

Although  blood  tests  may  no  longer 
be  a  mandatory  part  of  each  WIC 
applicant's  certification  intake  process, 
such  tests  are  still  required  for  the 
purposes  of  assessing  nutritional  status, 
nutrition  surveillance,  providing 
nutrition  education,  further  tailoring 
food  packages  to  meet  nutritional  needs, 
and  referring  to  appropriate  health  and 
social  services  in  the  community. 
EFFECTIVE  DATE:  January  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Whitford  at  (703)  305-2730 
during  regular  business  hours  (8:30  a.m. 
to  5:00  p.m.)  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 


Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Samuel  Chambers,  Jr., 
Administrator  of  the  Food  and  Nutrition 
.     Service,  has  certified  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  State  and  local 
agencies  with  increased  flexibility  in 
meeting  certification  requirements  for 
the  Program.  Participants  and  applicants 
are  also  affected  by  changes  in  tite 
certification  process  which  should 
result  in  expedited  receipt  of  program 
services. 

Paperwork  ReducUon  Act 

This  rule  imposes  no  new  reporting  or 
recordkeeping  requirements.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
current  reporting  and  recordkeeping 
requirements  for  Part  246  were 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
0584-0043. 

Executive  Order  12372 

The  Special  Supplemental  Nufrition 
Program  for  Women,  Infants  and 
Children  (WIC)  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557.  For  reasons 
set  forth  in  the  final  rule  in  7  CFR  Part 
3015,  Subpart  V,  and  related  Notice  (48 
FR  29115),  this  program  is  included  in 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

ExecutiTe  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  vrith  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
nJe  is  not  intended  to  have  retroactive 
effect  tmless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  application  of  the  provisions  of 
this  rule,  all  applicable  administrative 
pnx^duies  must  be  exhausted. 


Public  Law  104-4 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  required  under  section  202 
of  the  UMRA,  section  205  generally 
requires  the  Food  and  Nutrition  Service 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objective  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  this  nde  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Background 

On  November  19, 1998,  the 
Department  published  a  proposal  at  63 
FR  64211  regarding  changes  in 
bloodwork  requirements  for  the  WIC 
Program.  Three  specific  concerns 
compelled  the  Department  to  reassess 
the  blood  testing  requirements. 

First,  current  WIC  blood  test 
requirements  do  not  generally 
correspond  with  State,  local,  and 
generally  accepted  periodicity 
schedules  and  guidelines.  Second,  the 
move  towards  managed  care  programs 
as  the  primary  source  of  health  care  has 
affected  the  ability  of  WIC  local  agencies 
to  obtain  hematological  referral  data  in 
a  timefiame  that  coincides  with  WIC 
certification  [>eriods.  The  source  of 
health  care  for  WIC  participants  and 
others  has  been  shifting  in  many  States 
from  local  health  department  clinics, 
many  of  which  collected  bloodwork  to 
meet  WIC's  needs  on  site  at  the  WIC 
clinic,  to  managed  care  settings  in 
which  blood  tests  are  performed  off  site 
from  the  WIC  cUnic  and  thus  provided 
to  WIC  on  a  referral  basis.  Third, 
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bloodwork  data  obtained  {rom  referral 
sources  is  becoming  more  frequently  the 
norm  in  WIC  because  of  Federal.  State 
and  local  policies  limiting  blood 
handling  only  to  persons  or  laboratories 
with  specified  medical  credentials, 
thereby  precluding  some  WIC  local 
agencies  from  collecting  or  analyzing 
blood  samples. 

A  total  of  one  hundred  comment 
letters  were  received  during  the 
comment  period,  which  ended  on 
January  19, 1999.  The  Department  has 
given  all  comments  careful 
consideration  in  the  development  of  this 
final  rule  and  would  like  to  thank  all 
commenters  who  responded  to  the 
proposal.  Following  is  a  discussion  of 
each  provision,  as  proposed,  comments 
received,  and  an  explanation  of  the 
provisions  set  forth  in  this  final  rule. 

1.  Hematological  Tests  for  Anemia 
(§24e.7(e).  (e)(1).  and  (e)(lj(iHiill 
The  vast  majority  of  commenters 
supported  the  Department's  proposal  to 
no  longer  require  a  blood  test  at  the  time 
of  each  WIC  applicant's  certification 
intake  process  as  long  as  at  least  one 
qualifying  nutrition  risk  factor  is  present 
for  the  applicant.  Such  tests  must, 
however,  be  collected  within  90  days  of 
the  certification  date.  Several 
commenters  wrote  that  this  provision 
will  remove  a  barrier  to  service  that 
many  applicants  experience.  As  one 
commenter  wrote.  "While  these  changes 
will  certainly  be  appreciated  by  WIC 
Programs  and  practitioners,  the  main 
beneficiaries  will  be  the  famihes 
themselves." 

Given  the  importance  of  anemia 
testing  in  WIC's  target  population  and 
WlC's  long  and  successful  track  record 
in  reducing  national  rates  of  anemia, 
§  246.7(e)(l)(i)  continues  to  require  a 
blood  lest  but  will  permit  its  completion 
within  90  days  of  the  date  of 
certification,  except  as  noted  for  infants 
(discussed  later  in  this  preamble).  The 
test  data  will  be  used  for  the  critical 
purposes  of  appropriately  assessing  an 
applicant's  nutritional  status,  nutrition 
siuveiliance,  providing  nutrition 
education,  tailoring  food  packages  and 
referring  to  health  care  or  social 
services.  Although  the  Department 
considers  the  collection  of  blood  test 
data  at  certification  as  optimal  to  assist 
with  performing  the  most  timely  and 
complete  nutrition  assessment  and 
providing  appropriate  nutrition 
education  and  referrals,  this  rule 
addresses  the  practical  realities  faced  by 
State  agencies  and  the  difficulties  some 
participants  encounter  obtaining  blood 
tests  at  the  time  of,  or  previous  to,  the 
certification  intake  process.  The 
Department  believes  that  this  provision. 


if  implemented  with  the  proper 
controls,  vrill  provide  greater  flexibility 
and  reduce  barriers  to  service  without 
lessening  program  quality.  State 
agencies  wUl,  however,  be  required  to 
provide  for  blood  tests  at  certification 
for  income  eligible  applicants  with  no 
other  doctunented  risk  condition  (with 
the  exception  of  presumptively  eligible 
pregnant  women  as  discussed  below)  in 
order  to  determine  if  the  applicant  is  at 
nutritional  risk  due  to  anemia. 

2.  Timing  of  Nutritional  Risk  Data 
(S246.7(ej.  (e)(1),  and  (eXWNii)) 

Timing  of  Bloodwork 

The  proposed  rule  was  intended  to 
allow  sufficient  flexibility  to  State 
agencies  to  accommodate  generally 
accepted  recommendations  of  maternal 
and  child  health  and  medical  experts.  In 
April  1998.  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  issued  a 
doctunent  titled,  "Recommendations  to 
Prevent  and  (^ntrol  Iron  Deficiency  in 
the  United  States."  These 
recommendations  are  intended  to  guide 
primary  health  care  providers  in 
preventing  and  controlling  iron 
deficiency  in  infants,  preschool 
children,  and  women  of  childbearing 
age,  particularly  pregnant  women — 
populations  served  by  the  WIC  Program 
which  are  at  high  risk  for  iron- 
deficiency  anemia.  Another  recognized 
organization,  the  American  Academy  of 
Pediatrics  (AAP),  also  provides 
guidance  for  anemia  screening  in  their 
publication  "Recommendations  for 
Preventive  Pediatric  Health  Care." 
However,  these  recommendations  are 
for  children  not  at  risk  or  who  "*   *   * 
have  no  manifestations  of  any  important 
health  problems,  and  are  growing  and 
developing  in  satisfactory  fashion. " 
Taking  into  consideration  that  the  CDC 
"Universal  Screening" 
reconunendations  specifically  address 
the  WIC  target  population,  they  were 
adopted  as  the  basis  for  the  periodicity 
of  anemia  screening  outlined  in  the 
proposed  rule.  Commenters  generally 
supported  the  anemia  screening 
provisions  outlined  in  the  proposal.  As 
such,  they  have  been  adopted  as  final  at 
§  246.7(ej(l)(ii)(B).  The  screening 
timeframes  are  discussed  below. 

Women 

For  pregnant,  breastfeeding  (those 
being  certified  at  0-6  months 
postpartum),  and  other  postpartum 
women,  results  of  a  hematological  test 
for  anemia  must  be  obtained  at 
certification  or  within  90  days  of  the 
date  of  certification  (when  the  applicant 
has  at  least  one  qualifying  nutritional 
risk  present  at  certification).  Such  test 


may  be  performed  by  the  WIC  agency  or 
test  results  may  be  obtained  from  a 
referral  source.  The  CDC  recommends 
that  anemia  screening  be  done  at  the 
earliest  opportunity  during  pregnancy 
and  at  4  to  6  weeks  after  delivery'  for 
postpartum  and  breastfeeding  women. 
Blood  test  results  must  be  reflective  of 
women  applicants'  categories,  meaning 
that  the  test  must  have  been  taken  for 
pregnant  women  during  pregnancy  and 
for  postpartum  or  breastfeeding  women 
following  termination  of  pregnancy.  For 
breastfeeding  women  who  are  6-12 
months  postpartum,  no  additional  blood 
test  is  necessary  if  a  test  was  performed 
after  the  termination  of  their  pregnancy. 

Regarding  pregnant  women,  current 
WIC  regulations  at  Section 
246.7(e)(l)(iii),  provide  State  agencies 
additional  flexibility  by  allowing  them 
to  presume  that  income-eligible 
pregnant  women  are  nutritionally  at  risk 
and  thus  eligible  to  participate  in  the 
program.  Presumptively  eligible  women 
can  be  certified  immediately  and  can 
receive  program  benefits  for  60  days 
from  the  date  they  were  certified,  by 
which  time  a  nutrition  assessment  must 
be  conducied  to  establish  nutritional 
risk.  If  the  subsequent  assessment 
determines  that  the  woman  does  not 
meet  qualifying  nutritional  risk  criteria, 
the  certification  terminates  on  the  date 
of  the  determination,  or  60  days  after 
the  participant  was  presumptively 
certified,  whichever  is  sooner.  This  final 
rule  defers  the  bloodwork  requirement 
at  certification  or  within  the  60-day 
presumptive  certification  period  for 
these  women,  for  up  to  90  days  after  the 
certification  date.  However,  if  the 
nutrition  assessment  performed  during 
the  60-day  period  does  not  include 
anemia  testing  and  does  not  identify  any 
other  qualifying  risk  factor,  a  blood  test 
must  be  performed  or  obtained  from 
referral  sources  before  that  60-day 
period  elapses  to  permit  continuity  of 
service  for  women  found  to  be  anemic. 
This  requirement  enables  such  pregnant 
women  to  have  the  temporary 
presumptive  certification  extended  to  a 
full  certification  period  without 
disruption  to  continued  receipt  of  WIC 
benefits,  should  they  be  found  anemic. 

Infants 

Consistent  vrith  the  1998  CDC 
recommendations  Section  246.7 
(e)(l)(ii)(B)  requires  all  infaiits  9  months 
of  age  or  older  to  have  a  hematological 
test  for  anemia  between  9  and  12 
months  of  age.  Such  test  may  be 
performed  by  the  WIC  agency  or  test 
results  may  be  obtained  from  a  referral 
source.  A  blood  test  taken  between  6 
and  9  months  of  age  may  be  used  to 
meet  the  test  requirement,  however 
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State  agencies  are  encouraged  to  obtain 
blood  test  data  between  9  and  1 2 
months  of  age  as  recommended  by  CDC. 
In  addition,  recognizing  that  the  ODC 
guidelines  state  that  blood  tests  for 
anemia  for  infants  under  6  months  of 
age  may  be  appropriate  for  preterm 
infants  and  low  birthweight  infants  who 
were  not  fed  iron-fortified  formula,  this 
final  rule  permits,  but  does  not  require, 
blood  tests  for  such  infants. 

The  Department  also  wishes  to  clarify 
that  in  cases  where  the  State  agency  has 
opted  to  certify  inianU  under  6  months 
of  age  up  to  their  first  birthday,  as 
permitted  in  Section  246.7(g)(l)(iv), 
such  infants  must  receive  a  blood  test 
between  9  and  12  months  of  age.  The 
extension  of  the  certification  period  up 
to  the  first  birthday  is  only  permitted 
provided  the  quality  and  accessibility  of 
health  care  services  are  not  diminished. 
A  blood  test  for  anemia  is  considered  a 
critical  component  of  health  care 
services  and  thus,  must  be  performed  or 
obtained  from  referral  services.  The  CDC 
recommendations  identifj-  the  period 
between  9  and  12  months  as  the  optimal 
timeframe  for  anemia  testing  for  infants. 
Also  considered  as  a  critical  component 
of  health  care  services  during  the  one- 
year  period,  is  securing  current  length 
and  weight  measurements  in  order  to 
assess  the  infant's  growth. 

State  agencies  that  certify  infants  at  6 
month  intervals  must  ensure  that  infants 
9  months  of  age  or  older  receive  a  blood 
test.  If  a  blood  test  is  taken  at  the  6 
month  certification,  such  test  can  be 
used  to  meet  the  infant  bloodwork 
requirement. 


Children 

For  children,  a  hematological  test  for 
anemia  must  be  obtained  at  certification 
or  within  90  days  of  the  date  of 
certification  (when  the  applicant  has  at 
least  one  qualifying  nutritional  risk). 
Such  test  may  be  performed  by  the  WIC 
agency  or  test  results  may  be  obtained 
from  a  referral  source.  State  agencies 
must  perform  a  blood  test  for  children 
between  12  and  24  months  of  age  and 
at  least  annually  for  children  over  the 
age  of  2  years. 

For  children  over  1  year,  CDC 
recommends  that  children  have  a  blood 
test  6  months  after  the  infant  test,  i.e.. 
around  IS  to  18  months  of  age.  and 
annually  thereafter  from  ages  2  to  5 
years.  TTie  provision  requiring  a  blood 
test  between  12  and  24  months  allows 
the  State  Agency  flexibility  in 
accommodating  the  CDC  recommended 
6-month  follow-up  to  the  infant 
bloodwork.  While  for  most  children, 
this  would  fall  between  15  and  18 
months  of  age.  this  final  rule  expands 
the  allowable  timeframe  to 
accommodate  practical  logistical 
difficulties  and  circumstances.  For 
example,  if  there  is  no  bloodwork  done 
during  infancy,  or  it  is  taken  during 
infancy  at  a  time  other  than  the 
recommended  9  to  12-month  period,  or 
there  are  other  logistical  complications, 
it  could  be  impractical  to  obtain 
bloodwork  during  the  optimal  15  to  18- 
month  period.  Nevertheless,  because 
pediatric  health  authoritjes  generally 
recommend  that  children  have  a  blood 
test  during  the  most  vulnerable  period 
of  15  to  18  months,  when  anemia  is 


more  likely  to  become  manifest.  State 
agencies  are  expected  to  make  every 
effort  to  coordinate  the  scheduling  of 
bloodwork  for  children  between  12  and 
24  months  old  within  the  recommended 
15  to  18  month  timeframe. 

The  Department  also  wishes  to  clarifj' 
that  although  bloodwork  data  obtained 
when  an  infant  was  between  9  and  12 
months  old  may  be  used  to  certify  a  12- 
month  old  as  a  child,  such  data  cannot 
be  used  to  fulfill  the  blood  test  that  is 
required  between  12  and  24  months 
Children  who  had  an  inadequate  iron 
intake  during  infancy  are  at  greatest  risk 
of  developing  anemia  between  1 2  and 
24  months  of  age.  Thus,  for  example,  a 
child  who  is  first  certified  for  WIC  and 
first  tested  at  or  before  12  months  of  age. 
must  have  a  follow-up  test  by  24  months 
of  age  and  preferably  at  1 8  months  of 
age  (as  recommended  by  CDC  and 
which  coincides  with  WIC  6  month 
certification  periods).  As  such,  the 
provision  at  Section  246.7(e)(1)  which 
allowed  the  blood  test  for  children  to  be 
waived,  has  been  modified  to  state  that 
for  children  ages  two  and  older  who 
were  deteraiineu  to  be  vrithin  the 
normal  range  at  their  last  certification, 
the  Mood  test  may  be  waived,  provided 
that  a  blood  test  is  performed  at  least 
once  every  12  months.  For  those 
children  ages  two  and  older  with  a 
positive  anemia  screening  resiUt  at  their 
last  certification  a  blood  test  is  required 
at  six-month  intervals. 

The  following  table  summarizes  the 
anemia  screening  requirements  as  set  for 
in  this  rule: 


Bloodwork  Requirements  for  WIC  Cehtificatkdn 


Csiegoiy 

Women, 

Pregnant  

Postpartum  .... 
Breastfeedtng 

Infants  

Children  


Anemia  screening  schedule 


During  ttteir  current  pregnancy. 
After  ttie  terminalion  of  their  pregnancy. 
After  the  termination  of  their  pregnancy.' 
Once  between  ihe  ages  of  9-12  monttis.'  • 
Once  t>etween  the  ages  of  1 2-24  monfhs.* ' ' 
Infani  and  the  12-24  month  child  screening) 
Annually  between  the  ages  of  24-60  months." 


(One  blood  lest  at  or  tiefore  12  monBis  eannof  fuKM  the  raquirement  tor  ihe 


pr^rar^***"^  "'°^  ^'^  "'°^  postpartum,  no  additional  Wood  test  is  necessary  rt  a  blood  lest  was  obta^ed  after  the  iemw>a.K>n  of 

"■\''!S^^1TJ^^ZST'^"J::l  ™"*"'  °'  '9«  =*"  ^  "^  '«  '"»»'  ^^  screening  requirement 
—  rh,SSn  fii   ?^^"""^  *  "1""^  ''^^' '"«  '"'«"'  '««t  «  around  15  to  18  r^nths  of  age 

Children  ages  24-60  months  with  a  positive  anemia  screening  result  require  a  follow-up  bloSl  test  at  6  moolti  intervals 


Age  of  Bloodwork 

As  a  result  of  comments  received  on 
the  proposed  rule  and  to  be  more 
consistent  with  CDC  guidelines,  the 
Department  has  revised  its  position  with 
regard  to  the  age  of  hematological 
referral  data.  Under  the  proposal, 
hematological  referral  data  could  not  be 


more  than  90  days  old.  Commenters 
questioned  why  the  90-day  time  frame 
was  necessary  given  the  specifics  of  the 
CDC  guidelines  we  were  proposing  to 
adopt.  Commenters  viewed  the  90-day 
limit  as  an  unnecessary  administrative 
barrier  to  coordination  with  other  health 
providers.  In  res[>anse  to  commenter 
concerns,  the  Department  has 


determined  there  is  no  longer  a  need  to 
establish  a  maximum  allowable  age  of 
referral  hematological  data  Instead, 
referral  hematological  data  must  meet 
the  following  conditions  regardless  of 
the  age  of  such  data: 

(1)  must  be  reflective  of  a  woman 
applicant's  category,  meaning  the  test 
must  have  been  taken  for  pregnant 
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women  during  pregnancy  and  for 
postpartum  or  breastfeeding  women 
following  termination  of  pregnancy; 

(2)  must  conform  to  the  anemia 
screening  schedule  for  infants  and 
children  as  outlined  in  the  above  table; 
and 

(3)  the  date  and  results  of  the  anemia 
screening  must  be  obtained  and 
recorded  on  the  certification  form  as 
currentlv  required  in  Section  246.7(i)(4). 

This  decision  recognizes  that  if  blood 
test  results  are  within  normal  limits  and 
meet  the  conditions  as  stated  above,  a 
WIC  agency  need  not  perform  an 
additional  anemia  screening. 

Failure  to  Provide  Bloodwork  Data 
Within  90  Days 

Many  commenters  requested 
clarification  for  situations  when  a 
participant  fails  to  provide  referral 
bloodwork  data  within  90  days 
following  certification.  The  Department 
would  like  to  emphasize  that  if  a  State 
agency  chooses  to  implement  the  option 
to  obtain  blood  test  data  within  90  days 
of  certification,  the  Stale  agency  must 
put  into  place  procedures  to  ensure 
receipt  of  the  data.  Examples  of 
appropriate  procedures  may  include 
reminders  and/or  instituting  monthly 
food  instrument  pick-up  for  participants 
who  have  not  provided  the  test  data. 
Because  the  participant  has  a  risk 
condition  that  makes  the  individual 
eligible  for  participation,  the 
Department  does  not  tjelieve  it  would  be 
appropriate  to  impose  sanctions  on  the 
participant  for  failure  to  provide  the 
referral  data.  However,  recognizing 
WIC's  important  role  in  anemia 
screening,  it  is  important  that  blood  test 
data  be  obtained.  Therefore,  the 
Department  reserves  the  right  to 
disallow  this  option  for  those  State 
agencies  that  exhibit  poor  performance 
in  obtaining  the  referral  data.  (Poor 
performance  would  include,  for 
example,  if  a  management  evaluation 
indicates  that  bloodwork  data  for 
participants  are  frequently  not  collected 
within  90  days  after  certification.)  A 
State  agency  exercising  the  option  to 
allow  data  up  to  90  days  after  the  date 
of  certification  may  in  turn  disallow  this 
provision  in  a  local  agency  that  has 
exhibited  poor  performance  in  obtaining 
referral  data.  The  Department  believes 
that  this  approach  fairly  balances  the 
need  for  accountability  and  State 
flexibility. 

Weight  and  Height  or  Length 

The  Department  considere  the  effort  at 
certification  to  measure  and  record 
height  or  length  and  weight  and  collect 
dietary  and  other  medical  data  for  all 
applicants  to  be  minimal  but  necessary 


during  the  intake  process,  and  not 
subject  to  the  difficulties  related  to 
bloodwork  assessment.  These  timely 
measurements  and  data  are  fundamental 
to  the  accuracy  of  nutritional  risk 
assessment  for  all  categories  of 
applicants,  but  especially  for  infant  and 
pregnant  women  applicants.  Using 
weight  and  length  data  that  were  taken 
at  2  months  of  age  as  a  basis  to  certify 
that  same  infant  at  4  months  of  age 
represents  questionable  nutrition 
services  standards.  However,  almost  all 
who  commented  on  this  provision 
requested  that  the  acceptable  age  of 
anthropometric  data  remain  at  60  days. 
Many  commented  that  the  common  use 
of  referral  data  for  WIC  certification 
necessitates  flexibility  in  terms  of  age  of 
data  and  that  reducing  the  allowable  age 
of  data  could  result  in  a  barrier  to 
service  for  the  participant.  In 
recognition  of  these  comments,  the 
Department  has  left  this  provision 
unchanged.  State  agencies  have  the 
option  to  use  anthropometric  data  up  to 
60  days  old.  However,  the  Department 
is  concerned  about  current  State  agency 
practice  regarding  the  measurement  of 
weight  and  height  or  length.  Analysis  of 
the  participant  characteristics  data 
indicates  that,  as  of  April  1996. 
approximately  5  percent  of  all  enrollees 
for  whom  data  were  submitted  had 
anthropometric  measurements  that  were 
more  than  60  days  old  at  certification. 
By  State  agency,  the  range  was  from  0 
to  20  percent.  However.  61  out  of  88 
State  agencies  had  rates  of  less  than  1 
percent.  Applicants  not  providing 
appropriate  referral  data  are  expected  to 
be  weighed  and  measured  at 
certification.  Current  regulations  do  not 
allow  for  deferring  the  measurement  of 
weight  and  height  or  length  beyond  the 
date  of  certification. 

The  Department  wishes  to  stress  that 
anthropometric  data  must  reflect  current 
health  and  categorical  status.  Therefore, 
although  data  may  be  up  to  60  days  old. 
such  data  may  not  be  appropriate  for 
pregnant  women,  or  infants  and 
children  during  critical  periods  of 
growth.  As  such.  State  agencies  should 
use  appropriate  judgment  in  applying 
this  option.  The  Department  will 
continue  to  monitor,  via  management 
evaluations,  the  appropriate  use  of  this 
provision  to  ensure  the  integrity  of 
nutrition  assessment  in  the  WIC 
Program. 

State  Agency  Options  for 
Implementation 

Many  commenters  requested 
clarification  on  a  State's  option  to 
implement  the  various  provisions 
outlined  in  the  proposal.  A  Slate  agency 
may  choose  to  implement  some,  none  or 


all  of  the  options  contained  in  this  final 
rule.  For  example, 

•  a  State  agency  may  choose  to  allow 
the  use  of  referral  bloodwork  data  [as 
long  as  it  meets  the  conditions 
described  in  Section  246.7  {e)(l)(i)l,  and 
not  implement  the  option  that  permits 
bloodwork  data  to  be  collected  up  to  90 
days  after  certification, 

•  a  State  agency  may  choose  to 
establish  a  more  restrictive  timeframe 
for  the  collection  of  bloodwork  data, 
e.g..  45  days  prior  to  or  after 
certification  date,  rather  than  90  days  as 
allowed  in  this  rule. 

•  a  State  agency  may  allow  local 
agency  variations  to  accommodate 
differences  in  local  health  care  delivery 
systems. 

•  a  State  agency  may  choose  to  collect 
weight  and  height  or  length  data  at 
certification,  but  allow  the  use  of 
referral  bloodwork  data  las  long  as  it 
meets  the  conditions  described  in 
Section  246.7(e)(l)Ci)l  or  the  collection 
of  bloodwork  data  within  90  days  of 
certification. 

3.  Allowable  Costs  for  Anemia  Tests 

(§246.14  (c)(2)(iNivll 

The  proposal  would  have  allowed 
State  agencies  to  perform  one  additional 
hematological  test  as  medically 
necessary  in  follow-up  to  a  finding  of 
anemia  within  a  certification  period. 
This  follow-up  test  would  be  an 
allowable  WIC  cost  for  nutrition 
assessment  purposes  when  deemed 
necessary  for  health  monitoring  as 
determined  by  the  WIC  competent 
professional  authority  (CPA). 
Commenters  generally  supported  this 
provision,  but  expressed  concern  that 
WIC  could  experience  increased 
pressure  fi-om  Health  Departments  to 
perform  such  tests.  The  Department  has 
retained  in  this  final  rule  at 
<i  246.14(c)(2)(i)  the  option  to  perform 
the  follow-up  test.  The  Department 
wishes  to  emphasize  that  while  this  rule 
would  permit  WIC  to  pay  for  one 
follow-up  test.  State  agencies  are 
encouraged  to  weigh  the  cost 
effectiveness  of  WIC  expenditures  for 
such  purposes  against  other  competing 
and  critical  WIC  needs.  The  Department 
generally  believes  that  follow  up 
monitoring  of  blood  values  of  persons 
with  anemia  is  largely  the  responsibility 
of  health  care  providers,  and  should  be 
treated  as  a  medical,  rather  than  solely 
a  nutritional,  concern.  As  such,  the 
Department  encourages  State  agencies  to 
explore  other  locally  available  sources 
for  ongoing  health  care  and  assessments 
for  WIC  participants  with  anemia. 
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4.  State  Plan  (§ 246.4  (a)(ll)li)l 

The  proposal  would  have  required 
Slate  agencies  to  incorporate  their  blood 
test  data  requiremenU  and  timefiames 
in  detail  in  the  "OrtificaUon 
Procedures"  section  of  their  Sute  Plan 
Procedure  Manual.  Commenters 
supported  this  provision  and  it  has  been 
adopted  in  this  final  rule  at 
$  246.4(a)(ll)(i).  The  Department  wishes 
to  point  out  that  given  the  new 
flexibility  regarding  the  Ume&ame  for 
the  collection  of  bloodwork  data,  it  is 
important  to  dociunent  the  date  of  the 
bloodwork  results  on  certification 
forms,  as  required  in  Section  246.7(i)(4). 
The  recording  of  the  date  is  important 
especially  in  the  context  of  nutrition 
surveillance  and  participant 
characteristic  information  that  is 
collected  at  periodic  intervals  and 
provides  invaluable  information. 
Appropriate  procedures  that  must  be 
followed  when  blood  test  data  are 
obtained  include:  (1)  make  notations  in 
the  participant's  file  with  respect  to 
nutrition  risk  factors  listed  and  priorit>' 
as  appropriate;  (2)  document  the  date 
the  nutrition  risk  data  were  taken  if 
different  from  the  date  of  certification; 
(3)inform  the  woman  or  parent/guardian 
of  the  outcome  and  meaning  of  the 
blood  test  if  the  results  show  anemia:  (4) 
provide  follow-up  nutrition  education, 
if  appropriate;  (5)  make  adjustments  in 
the  food  package,  as  appropriate;  and  (6) 
make  referrals  to  healtii  care  or  social 
services,  as  appropriate. 

list  of  Subjects  in  7  CFR  Part  246 

Administrative  practice  and 
procedure.  Civil  rights.  Food  assistance 
programs.  Food  and  Nuti-ition  Service, 
Food  donations.  Grant  programs — 
health.  Grant  programs — social 
programs,  hidians,  tofants  and  children. 
Maternal  and  child  health.  Nutrition, 
Nutrition  education,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Public  assistance 
programs,  WIC,  Women. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  246  is  amended  as 
follows: 


PART  246— SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1786. 

2.  In  S  246.4,  paragraph  (a)(ll)(i)  is 
revised  to  read  as  follows: 

i  246.4    StMeplan. 

(a)  ■   •   ■ 
(11)*  *  • 


(i)  Certification  procediu«s,  including 
a  list  of  the  specific  nutritional  risk 
criteria  by  priority  level  which  cites 
conditions  and  indices  to  be  used  to 
determine  a  person's  nutritional  risk, 
hematological  data  requirements 
including  timefi^mes  for  the  collection 
of  such  data,  the  State  agency's  income 
guidelines  for  Program  eligibility,  and 
any  adjustments  to  the  participant 
priority  system  made  pursuant  to 
S  246.7(e)(4)  to  accommodate  high-risk 
postpartum  women  or  the  addition  of 
Priority  VII: 


3.  to  S  246.7: 

a.  The  introductory  text  of  paragraph 
(e)  is  revised; 

b.  The  introductory  text  of  paragraph 
(e)(1)  is  removed; 

c.  Paragraphs  (e)(l)(i),  (e)(l)(ii), 
(e)(l)(iii),  and  (e)(l)(iv)  are  redesignated 
as  paragraphs  (e)(l)(iii),  (e)(l)(iv), 
(e)(l)(v),  and  (e)(l)(vi)  respectively; 

d.  New  paragraphs  (e)(l)(i)  and 
(e)(l)(ii)  are  added;  and 

e.  A  heading  is  added  to  newly 
redesignated  paragraphs  (e)(l)(iii), 
(B)(l)(iv),  and  (e)(l)(vi). 

f.  Newly  redesignated  paragraph 
(e)(l)(v)  is  revised. 

The  revisions  and  additions  read  as 
follows: 

$246.7    Certification  of  particlpanta. 


(e)  Nutritional  risk.  To  be  certified  as 
eligible  for  the  Program,  applicants  who 
meet  the  Program's  eligibility  ."standards 
specified  in  paragraph  (c)  of  this  section 
must  be  determined  to  be  at  nutritional 
risk.  A  competent  professional  authority 
on  the  staff  of  the  local  agency  shall 
determine  if  a  person  is  at  nutritional 
risk  through  a  medical  and/or 
nutritional  assessment.  This 
determination  may  be  based  on  referral 
data  submitted  by  a  competent 
professional  authority  not  on  the  staff  of 
the  local  agency.  Nutritional  risk  data 
shall  be  documented  in  the  participant's 
file  and  shall  be  used  to  assess  an 
applicant's  nutritional  status  and  risk, 
tailor  the  food  package  to  addi^ 
nutritional  needs,  design  appropriate 
nutrition  education,  and  make  referrals 
to  health  and  social  ser\'ices  for  follow- 
up.  as  necessary  and  appropriate. 

Except  as  stated  in  paragraph  (e)(l)(v) 
of  this  section,  at  least  one 
determination  of  nutritional  risk  must 
be  dociunented  at  the  time  of 
certification  in  order  for  an  income 
eligible  applicant  to  receive  WIC 
benefits. 

(1)  Determination  of  nutritional  risk. 
(i)  Hequired  nutritional  risk  data.  (A)  At 
a  minimum,  height  or  length  and  weight 
measiuements  shall  be  performed  and/ 


or  documented  in  the  applicant's  file  at 
the  time  of  certification.  In  addition,  a 
hematological  test  for  anemia  such  as  a 
hemoglobin,  hematocrit,  or  free 
erythrocjle  protoporphyrin  test  shall  be 
performed  and/or  dociunented  at 
certification  for  applicanu  with  no  other 
nutritional  risk  factor  present.  For 
applicants  with  a  qualifying  nutritional 
risk  factor  present  at  certification,  such 
test  shall  be  performed  and/or 
documented  within  90  days  of  the  date 
of  certification.  However,  for 
breastfeeding  women  6-12  months 
postpartum,  such  hematological  tests 
are  not  required  if  a  test  was  performed 
after  the  termination  of  their  pregnane^' 
In  addition,  such  hematological  tests  are 
not  required,  but  are  permitted,  for 
infanu  under  nine  months  of  age.  All 
infants  nine  months  of  age  and  older 
(who  have  not  already  had  a 
hematological  test  performed  or 
obtained,  between  the  ages  of  six  and 
nine  months),  shall  have  a 
hematological  lest  performed  between 
nine  and  twelve  months  of  age  or 
obtained  from  referral  sources.  This 
hematological  test  does  not  have  to 
occur  within  90  days  of  the  date  of 
certification.  Only  one  test  is  required 
for  children  between  12  and  24  months 
of  age.  and  this  test  should  be  done  6 
months  after  the  infant  test,  if  possible. 
At  the  State  or  local  agency's  (fiscretion. 
the  hematological  test  is  not  required  for 
children  age;  two  and  older  who  were 
determined  to  be  within  the  nonnal 
range  at  their  last  certification. 
However.nhe  hematological  test  shall  be 
performed  on  such  children  at  least 
once  every  12  months.  Hematological 
test  data  submitted  by  a  competent 
professional  authoriti,'  not  on  the  staff  of 
the  local  agency  may  be  used  to 
establish  nutritional  risk.  However,  such 
referral  hematological  data  must: 

(1)  Be  reflective  of  a  woman 
applicants  category,  meaning  the  test 
must  have  been  taken  for  pregnant 
women  during  pregnancy  and  for 
postpartum  or  breastfeeding  women 
following  termination  of  pregnancy; 

(2)  Conform  to  the  anemia  screening 
schedule  for  infants  and  children  as 
outlined  in  paragraph  (e)(l)(ii)(B)  of  this 
section;  and 

(3)  Conform  to  recordkeeping 
requirements  as  outlined  in  paragraph 
(i)(4)  of  this  section. 

(B)  Height  or  length  and  weight 
measurements  and.  with  the  exceptions 
specified  in  paragraph  (e)(l)(v)  of  tiiis 
section,  hematological  tests,  shall  be 
obtained  for  all  participants,  including 
those  who  are  determined  at  nutritional 
risk  based  solely  on  the  established 
nutritional  risk  status  of  another  person. 
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as  provided  in  paragraphs  (e)(l)(iv)  and 
(e)(l)(v)  of  this  section. 

(ii)  Timing  of  nutritional  risk  data.  (A) 
Weight  and  height  or  length  Weight  and 
height  or  length  shall  be  measured  not 
more  than  60  days  prior  to  certification 
for  program  participation. 

(B)  Hematological  test  for  anemia.  (J) 
For  pregnant,  breastfeeding,  and 
postpartum  women,  and  child 
applicants,  the  hematological  test  for 
anemia  shall  be  performed  or  obtained 
from  referral  sources  at  the  time  of 
certification  or  within  90  days  of  the 
date  of  certification.  The  hematological 
test  for  anemia  may  be  deferred  for  up 
to  90  days  from  the  time  of  certification 
for  applicants  who  have  at  least  one 
qualifying  nutritional  risk  factor  present 
at  the  time  of  certification.  If  no 
qualifying  risk  factor  is  identified,  a 
hematological  test  for  anemia  must  be 
performed  or  obtained  from  referral 
sources  (with  the  exception  of 
presumptively  eligible  pregnant 
women). 

[2)  Inifants  nine  months  of  age  and 
older  (who  have  not  already  had  a 
hematological  test  performed,  between 
six  and  nine  months  of  age.  by  a 
competent  professional  authority  or 
obtained  from  referral  sources),  shall 
between  nine  and  twelve  months  of  age 
have  a  hematological  test  performed  or 
obtained  from  referral  sources.  Such  a 
test  may  be  performed  more  than  90 
davs  after  the  date  of  certification. 

[3]  For  pregnant  women,  the 
hematological  test  for  anemia  shall  be 
performed  during  their  pregnancy.  For 
persons  certified  as  postpartum  or 
breastfeeding  women,  the  hematological 
test  for  anemia  shall  be  performed  after 
the  termination  of  their  pregnancy.  For 
breastfeeding  women  who  are  6-12 
months  postpartum,  no  additional  blood 
test  is  necessary  if  a  test  was  performed 
after  the  termination  of  their  pregoancy. 
The  participant  or  parent/guardian  shall 
be  informed  of  the  lest  results  when 
there  is  a  finding  of  anemia,  and 
notations  reflecting  the  outcome  of  the 
tests  shall  be  made  in  the  participant's 
file.  Nutrition  education,  food  package 
tailoring,  and  referral  services  shall  be 
provided  to  the  participant  or  parent/ 
guardian,  as  necessary  and  appropriate, 
(iii)  Breastfeeding  dyads.  '  ' 
(iv)  Infants  horn  to  WIC  mothers  or 
women  who  were  eligible  to  participate 
in  WIC.  •  '  • 

(v)  Presumptive  eligibility  for 
pregnant  women.  A  pregnant  woman 
who  meets  the  income  eligibility 
standards  may  be  considered 
presumptively  eligible  to  participate  in 
the  program,  and  may  be  certified 
immediately  without  an  evaluation  of 
nutritional  risk  for  a  period  up  to  60 


days.  A  nutritional  risk  evaluation  of 
such  woman  shall  be  completed  not 
later  than  60  days  after  the  woman  is 
certified  for  participation.  A 
hematological  test  for  anemia  is  uot 
required  to  be  performed  within  the  60- 
day  period,  but  rather  within  90  days, 
unless  the  nutritional  risk  evaluation 
performed  does  not  identify  a  qualifying 
risk  factor.  If  no  qualifying  risk  factor  is 
identified,  a  hematological  test  for 
anemia  must  be  performed  or  obtained 
from  referral  sources  before  the  60-day 
period  elapses.  Under  the  subsequent 
determination  process,  if  the  woman 
does  not  meet  any  qualifying  nutritional 
risk  criteria,  including  anemia  criteria, 
the  woman  shall  be  determined 
ineUgible  and  may  not  participate  in  the 
program  for  the  reference  pregnancy 
after  the  date  of  the  determination.  Said 
applicant  may  subsequently  reapply  for 
program  benefits  and  if  found  to  be  both 
income  eligible  and  at  qualifying 
nutritional  risk  may  participate  in  the 
program.  Persons  found  ineligible  to 
participate  in  the  program  under  this 
paragraph  shall  be  advised  in  writing  of 
the  ineligibility,  of  the  reasons  for  the 
ineligibility,  and  of  the  right  to  a  fair 
hearing.  The  reasons  for  the  ineligibility 
shall  be  properly  documented  and  shall 
be  retained  on  file  at  the  local  agency. 
In  addition,  if  the  nutritional  risk 
evaluation  is  not  completed  within  the 
60-day  timeframe,  the  woman  shall  be 
determined  ineligible, 
(vi)  Regression.  '   '  ' 

•  *        *        *        • 

4.  In  §  246.14.  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

}246.14    Program  co«U. 

•  »        *         ■        • 

(c)*  •  * 

(2)  The  cost  of  Program  certification, 
nutrition  assessment  and  procedures 
and  equipment  used  to  determine 
nutritional  risk,  including  the  following: 

(i)  Laboratory  fees  incurred  for  up  to 
two  hematological  tests  for  anemia  per 
individual  per  certification  period.  The 
first  test  shall  be  to  determine  anemia 
status.  The  second  test  may  be 
performed  only  in  follow  up  to  a  finding 
of  anemia  when  deemed  necessary  for 
health  monitoring  as  determined  by  the 
WIC  State  agency: 

(ii)  Expendable  medical  supplies; 

(iii)  Medical  equipment  used  for 
taking  anthropometric  measurements, 
such  as  scales,  measuring  boards,  and 
skin  fold  calipers;  and  for  blood  analysis 
to  detect  anemia,  such  as 
spectrophotometers, 
hematofluorometers  and  centrifuges; 
and 


(iv)  Salary  and  other  costs  for  time 
spent  on  nutrition  assessment  and 
certification. 
•        •        «        •        • 

DalBd:  December  10.  1999. 
Samuel  Chambers.  Jr., 
Administrator.  Food  and  Nutrition  Service. 
(FR  Doc.  99-325B6  Filed  12-15-99:  8:45  am) 
aHUNO  COOE  WIO-M-f 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  327 

RIN  3064-AC31 

Assessments 

agency:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTKM:  Final  rule.  ^_ 

summary:  The  Board  of  Directors  of  the 
FDIC  (Board)  is  amending  its  regulation 
governing  assessments  to  change  the 
reporting  date  used  to  determine  the 
capital  component  of  the  assessment 
risi  classifications  assigned  by  the  FDIC 
to  insured  depository  institutions.  This 
change  moves  that  date  closer  by  one 
calendar  quarter  to  the  semiannual 
assessment  period  for  which  the  capital 
component  is  assigned,  and  it  permits 
the  FDIC  to  use  more  up-to-date 
information  in  determining  institutions' 
assessment  risk  classifications.  The  new 
date  coincides  with  the  date  currentiy 
used  to  determine  the  supervisory 
component  of  the  assessment  risk 
classification. 

To  permit  the  use  of  more  current 
capital  information,  the  Board  is  further 
amending  the  assessments  regulation  to 
shorten  from  30  days  to  15  days  the 
prior  notice  the  FDIC  sends  to 
institutions  advising  them  of  their 
assessment  risk  classifications  for  the 
following  semiannual  assessment 
period.  The  Board  is  adopting  the  same 
reduction  for  the  invoice  sent  by  the 
FDIC  each  quarter  showing  the  amount 
of  the  assessment  payment  due  for  the 
next  quarterly  collection.  At  the  other 
end  of  the  process,  the  Board  is 
increasing  from  30  days  to  90  days  the 
time  within  which  an  institution  may 
request  review  of  its  assessment  risk 
classification. 

Additionally,  to  reflect  a  shift  of 
certain  assessment  functions  within  the 
FDIC,  the  Board  is  revising  two  of  the 
references  to  FDIC  offices  in  the 
regulation.  Also,  as  proposed,  the 
amendment  corrects  a  typographical 
error  in  the  form  of  a  misstated  cross- 
reference  to  another  FDIC  regulation. 

Finally,  in  response  to  concerns 
raised  bv  comments  that  the  FDIC 
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received  on  the  proposal,  the  final  rule 
is  additionally  amended  to  increase 
from  15  to  30  days  the  time  between 
announcement  of  limited  changes  in 
deposit  insurance  rates  and  the  date  of 
the  assessment  notice  sent  to  insured 
institutions  by  the  FDIC. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  April  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  W.  Thornton.  Senior  Banking 
Analyst.  Division  of  Insurance,  (202) 
898-fl707;  or  Claude  A.  Rollin.  Senior 
Counsel,  Legal  Division,  (202)  898- 
8741,  Federal  Deposit  Insurance 
Corporation.  Washington.  DC.  20429. 
SUPPLEMENTARY  INFORMATION: 
The  Proposed  Rule 

On  September  8, 1999.  the  Board 
issued  for  public  comment  a  proposal  to 
make  several  revisions  to  its 
assessments  regulation.  64  FR  48719 
(September  8,  1999).  The  primary 
change  proposed  by  the  Board  involved 
the  reporting  date  for  data  used  in 
determining  the  capital  component  of 
the  assessment  risk  classifications  that 
the  FDIC  assigns  semiannually  to  FDIC- 
insured  institutions.  At  present,  the 
FDIC's  risk-based  assessments 
regulation  specifies  that  the  capital 
component  of  the  assessment  risk 
classification  assigned  to  an  institution 
for  a  semiannual  assessment  period  will 
be  determined  on  the  basis  of  data 
reported  by  the  institution  in  its 
Consolidated  Reports  of  Condition  and 
tocome.  Thrift  Financial  Report,  or 
Report  of  Assets  and  Liabilities  of  U.S. 
Branches  and  Agencies  of  Foreign  Ban^ 
(collectively,  call  report)  for  the  quartff 
ending  six  months  earlier  (12  CFR 
327.4(a)(1)).  The  Board  proposed  to 
amend  the  regulation  by  basing  capital- 
group  determinations  on  data  reported 
by  institutions  in  their  call  reports  for 
the  period  ending  three  months  before 
the  beginning  of  the  semiannual  period 
to  which  that  data  would  apply. 

To  allow  use  of  the  more  current 
capital  data  in  assigning  assessment  risk 
classifications,  the  Board  also  proposed 
to  shorten— from  30  days  to  15  days — 
the  time  between  the  date  institutions 
are  notified  of  their  assessment  risk 
classifications  for  the  upcoming 
assessment  period  and  the  date  the 
assessment  is  collected  for  the  first 
quarter  of  that  upcoming  period.  The 
same  reduction  was  proposed,  for  both 
the  first  and  second  quarters  of  each 
semiaimual  assessment  period,  in  the 
time  between  the  date  of  the  quarterly 
assessment  invoice  and  date  the 
invoiced  amount  is  collected. 

As  the  Board  explained  in  its 
proposal,  moving  the  capital  reporting 


date  forward  by  90  days  would  leave  the 
FDIC  as  little  as  15  to  30  days  to  receive 
the  reported  data,  scan  the  reports, 
input  the  information  into  the  FDIC's 
system,  perform  capital-group 
calculations  for  more  than  10.000 
institutions,  and  prepare  and  mail  the 
assessment  notices.  64  FR  48720. 
Because  that  is  not  sufiicient  time  for 
completing  this  process,  the  alternatives 
are  to  leave  the  capital  reporting  date  as 
it  is  or  mail  the  assessment  notices 
somewhat  later.  As  the  Board  noted,  die 
proposal  anticipated  tiiat  reduction  of 
the  notice  period  from  30  to  1 5  days 
would  not  have  a  significantiy  adverse 
impact  on  insured  institutions,  as 
institutions  typically  know  (or  can 
anticipate  with  reasonable  certainty)  the 
assessment  risk  classification  they  will 
be  assigned  for  the  next  assessment 
period.  Id. 

With  regard  to  the  assessment  the 
FDIC  collects  on  behalf  of  Uie  Financing 
Corporation  (FICO),  institutions  are  also 
able,  under  normal  circumstances,  to 
estimate  with  reasonable  accuracy  the 
assessment  amount  due  for  each 
upcoming  paj-menl  date.  However,  the 
proposal  noted  the  FDICs  intent,  in  the 
event  of  significant  developments  that 
could  cause  material  changes  in  the 
FICO  assessment  rate,  to  provide  notice 
of  the  changes  as  early  as  possible 
through  such  means  as  mailings  to 
insured  institutions.  Id. 

Another  timing  change  proposed  by 
the  Board  was  an  increase  in  the  period 
during  which  an  institution  may  seek 
review  and  revision  of  its  assessment 
risk  classification.  Under  the  existing 
regulation,  an  institution  may  file  a 
review  request  within  30  days  after  the 
date  of  the  FDIC  notice  informing  the 
institution  of  its  assessment  risk 
classification.  The  proposal  would 
expand  that  period  to  90  days. 

The  two  remaining  changes  proposed 
by  the  Board  were  office  redesignations 
to  reflect  the  shift  of  certain  assessment 
functions  within  the  FDIC,  and 
correction  of  a  typographical  error  in  the 
form  of  a  misstated  cross-reference. 


Comments  Received 

The  FDIC  received  nine  comment 
letters  in  response  to  the  proposal. 
Three  of  the  letters  were  from 
depository  institutions,  two  from  state 
associations  of  bankers,  three  from 
national  associations  of  bankers,  and 
one  from  a  state  banking  regulator.  In 
general,  these  commenters  supported 
the  proposal.  However,  one 
commenter — a  state  association  of 
bankers — neither  supported  nor 
opposed  the  proposal  itself,  but 
expressed  its  views  on  the  proposal's 
implications  for  agricultural  banks.  This 


comment  letter  is  not  included  in  the 
discussion  immediately  below  but 
rather  is  addressed  separately,  following 
the  discussion  below. 

The  remaining  eight  commenters 
expressed  unanimous  support  for  the 
use  of  more  current  capital  data.  The 
seven  commenters  addressing  the 
proposed  extension  of  the  deadline  for 
filing  requests  for  review  of  assessment 
risk  classifications  all  supported  that 
proposal.  Of  the  two  commenters 
specifically  addressing  either  or  both  of 
the  proposals  to  correct  the 
typographical  error  and  to  revise  two  of 
the  references  in  the  regulation  to  FDIC 
offices,  both  supported  those  changes  as 
well.  Thus,  the  Board  has  decided  to 
adopt  each  of  these  four  amendments  a.s 
proposed. 

The  remaining  element  of  the 
proposal  is  reduction  of  the  assessment 
notice  period  from  30  to  15  days.  In  the 
proposal,  the  Board  specifically 
requested  comment  on  any  adverse 
impact  Uie  shorter  notice  period  might 
have.  Comment  was  further  requested 
on  any  alternative  means  of  permitting 
the  use  of  more  current  capital  data 
without  shortening  the  notice  period 

The  eight  commenters  either  generally 
supported  or  did  not  separately  address 
the  proposed  reduction  None  of  the 
commenters  offered  an  alternative  to  the 
reduction.  Two  of  the  commenters 
expressly  recognized  a  necessary 
connection  between  the  use  of  more 
current  capital  data  and  a  reduction  in 
the  assessment  notice  period. 

Six  commenters  concluded  that  the 
proposed  reduction  in  the  notice  perii)d 
would  not  have  a  significant  adverse 
impact.  However,  two  of  the  eight 
expressed  certain  concerns.  These  two 
commenters — both  of  which  are 
national  associations  of  bankers — agreed 
that  the  proposed  reduction  generally 
would  not  present  a  problem.  However, 
one  noted  that  a  shorter  notice  period 
could  potentially  present  problems  if 
assessment  rates  increase  or  become 
more  complex,  or  in  the  event  of  volatile 
economic  conditions.  The  other 
commenter  suggested  that  the  proposal 
be  revised  to  require  the  FDIC  to  notify 
institutions  of  any  changes  in  the 
asses-sment  rate  schedule  at  least  30 
days  before  the  assessment  notice  date, 
and  that  the  FDIC  be  required  to  notify 
an  institution  of  any  changes  in  its 
supervisory  category  no  later  than  30 
days  prior  to  each  assessment  collection 
date.  This  same  commenter  further 
recommended  that  the  FDIC  provide 
notice  of  any  material  changes  in  the 
FICO  assessment  rate  at  least  30  days 
before  the  relevant  assessment  payment 
date,  including  any  advance  notice  of 
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material  changes  in  the  rate  expected  for 
subsequent  quarters. 

The  Board  appreciates  the  concerns 
expressed  regarding  the  shortened 
notice  period.  At  the  same  time,  the 
Board  Iwlieves  that — as  was  suggested 
in  the  proposal  and  as  more  than  one 
commenter  expressly  recognized — a 
reduction  in  the  notice  period  is 
necessary  if  more  current  capital  data  is 
to  be  used.  The  eight  conunenters 
addressing  the  proposal  unanimously 
supported  the  use  of  more  up-to-date 
capital  data,  and  only  limited  concerns 
were  expressed  by  commenters 
regarding  the  reduced  notice  period. 
Accordingly,  the  Board  has  decided  to 
adopt  the  proposed  notice  reduction. 

With  regard  to  the  concern  that  a  15- 
day  notice  period  might  not  be 
sufficient  for  institutions  for  which 
there  is  a  change  in  the  supervisory 
category  from  one  semiannual 
assessment  period  to  the  next,  the  FDIC 
is  willing  to  consider  what  refinements 
might  be  warranted  and  feasible  to 
address  any  significant  problems.  To 
this  end.  the  FDIC  will  monitor 
implementation  of  the  new  notice 
schedule  in  June  2000  to  determine  any 
adverse  impact.  The  results  will  be 
reviewed  and  alternative  means  of 
addressing  any  signiHcant  problems  will 
be  considered. 

In  response  to  the  concern  raised  by 
one  commenter  regarding  material 
changes  in  the  FICO  assessment,  the 
Board  reiterates  its  intention,  as  noted 
in  the  proposal,  that  in  instances  in 
which  significant  developments  are 
likely  to  result  in  material  changes  in 
nCO  assessment  rates,  the  FDIC  will 
provide  notice  as  early  as  possible, 
through  mailings  to  insured  institutions 
or  similar  means.  64  FR  48720. 

The  remaining  issue  raised  by 
commenters  regarding  the  reduced 
assessment  notice  period  concerned 
notice  of  changes  in  the  assessment  rate 
schedule.  At  present,  the  assessments 
regulation  requires  that  any  change  in 
the  assessment  rate  schedule  be 


announced  by  the  FDIC  at  least  15  days 
before  the  date  the  assessment  notice  is 
to  be  provided  to  institutions  for  the 
first  quarter  of  each  semiaiuiual 
assessment  period.'  Thus,  for  example, 
under  the  existing  regulation,  an 
adjustment  for  the  assessment  period 
beginning  July  1  would  be  announced 
by  no  later  than  May  16,  which  is  15 
days  before  the  existing  assessment 
notice  date  of  May  31. 

Because,  in  this  example,  the  final 
rule  moves  the  applicable  assessment 
notice  date  to  June  15.  the  amendment 
as  proposed  would  have  had  the  effect 
of  moving  the  deadline  for  the  rate- 
change  announcement  to  May  31. 
However,  if  the  aimouncement  period 
were  increased  from  15  to  30  days  prior 
to  the  assessment  notice  date,  that 
change,  in  conjunction  with  the 
reduction  of  the  assessment  notice 
period  to  15  days,  would  restore  the 
aimouncement  deadline  to  May  16. 
which  is  the  existing  date. 

Under  these  circumstances,  the  Board 
believes  a  revision  of  the  existing 
announcement  date  is  warranted.  This 
change  would  serve  merely  to  continue 
the  existing  situation,  by  adapting  the 
aimouncement  date  to  accommodate  the 
new  change  in  the  assessment  notice 
date.  Accordingly,  the  Board  is  further 
amending  the  assessments  regulation  to 
require  that  any  adjustment  in  the 
assessment  rate  schedule  under  this 
provision  of  the  regulation  be 
aimounced  at  least  30  days  before  the 
date  the  assessment  notice  is  to  be 
provided  to  institutions  for  the  first 
quarter  of  each  semiaimual  assessment 
period. 

As  indicated  above,  one  of  the  nine 
comment  letters  received  by  the  FDIC  in 
response  to  the  proposal  neither 
supported  nor  opposed  any  aspect  of  the 
proposal  itself  but  expressed  its  views  of 
the  proposal's  implications  for 
agricultural  banks.  As  noted  in  the 
letter,  the  focus  of  the  comments  "is  the 
need  to  address  the  adverse  impacts  of 
substantial  increases  in  assessments  if 


well-managed  ag  banks  experience 
significant  capital  reductions  because  of 
ag  loan  losses".  The  commenter  "does 
not  challenge  the  concept  that  deposit 
assessments  should  be  founded  on  the 
most  current  available  data"  but  does 
note  that  one  of  the  effects  of  using  more 
current  information  is  that  the 
assessments  of  a  bank  with  declining 
capital  is  a  more  rapid  increase  in  risk- 
based  deposit  insurance  assessments. 
The  commenter  suggested  that  the 
assessment  process  be  reviewed  to 
determine  whether  additional  revisions 
are  necessary  to  reflect  the  likelihood 
that  increased  deposit  assessments  may 
increase,  rather  than  reduce,  the  risk 
that  some  banks  wiU  fail. 

The  commenter  further  suggested  that 
the  FDIC  consider  providing  a  means  by 
which  banks  can  benefit  from  funds 
paid  as  increased  assessments  in 
connection  with  loan  losses  trom 
economic  contraction  rather  than  fiom 
poor  management  practices. 

In  response,  the  Board  notes  that 
refinements  to  the  risk-based  assessment 
system  are  continually  under 
consideration  and  that  these  comments 
will  be  reviewed  and  carefully 
considered  in  connection  with  that  on- 
going process. 

The  Final  Rule 

For  the  reasons  stated  above,  the 
Board  is  adopting  the  amendments  as 
proposed,  with  one  addition.  That 
ad(Ution  is  the  revision  of  §  327.9  to 
increase  from  15  to  30  days  the  time  by 
which  an  aimouncement  of  a  limited 
adjustment  to  the  assessment  rate 
schedule  must  precede  the  date  of  the 
assessment  notice  sent  to  FDIC-insured 
institutions  prior  to  the  beginning  of  a 
semiannual  assessment  period. 

The  date  changes  made  by  the  final 
rule  will  be  implemented  with  the 
assessment  period  beginning  July  1 . 
2000.  The  following  chart  illustrates  the 
new  dates,  as  compared  to  the  existing 
dates,  using  that  initial  assessment 
period  as  an  example. 


Semiannual  Assessment  Period  Beginning  July  1,  2000 


ContTolfing 

can  report 

date 

Deadline  (or 

announcing 

limited  rata 

ctiange 

Assessment 

nohfication 

date 

Payment 
date 

Stan  of 
assessment 

period 

Deadline  to 

request  a 

review 

OW  Dates      

12-31-1999 
3-31-2000 

5-16-2000 
5-16-2000 

5-31-2000 
6-15-2000 

6-30-2000 
6-30-2000 

7-1-2000 
7-1-2000 

6-30-2000 

New  Dates 

9-1»-2000 

>  12  CFR  327.9(c)(4).  This  provisioa  applies  only 
to  adjustment  (either  incrsase  or  decrease)  of  the 


rate  schedule  up  to  a  nuuumum  of  five  basU  poiats. 
Any  change  thai  exceeds  this  level  would  first  be 


announced  in  the  form  of  a  proposal  on  which 
public  comment  would  be  invited. 
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Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  th& 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  No  new  or 
increased  reporting,  recordkeeping,  or 
other  compUance  requirements  are 
imposed  by  the  rule.  Of  the 
amendments  adopted  by  the  Board,  only 
one — lengthening  the  time  for  filing 
requests  for  review  of  assessment  risk 
classifications — addresses  actions  to  be 
initiated  by  insured  institutions.  The 
remaining  amendments  address  actions 
to  be  undertaken  by  the  FDIC.  The 
amendments  addressing  actions  to  be 
initiated  by  institutions  relax  an  existing 
time  restriction,  and  it  is  expected  that 
any  impact  on  insured  institutions,  of 
whatever  size,  will  be  favorable  rather 
than  adverse. 

Assessment  of  Impact  of  Federal 
Regulation  on  Families 

The  FDIC  has  determined  that  this 
amendment  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  Department 
Appropriations  Act,  1999.  enacted  as 
part  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act.  1999  (Pub.  L.  105- 
277. 112  Stat.  2681). 

List  of  Subjects  in  12  CFR  Part  3Z7 

Assessments.  Bank  deposit  insurance. 
Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

For  the  reasons  stated  in  the 
preamble,  12  CFR  part  327  is  amended 
as  follows: 

PART  327— ASSESSMENTS 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1441,  1441b,  1B13, 
1815.  1817-1819;  Pub.  L.  104-208.  110  StaL 

3009-179  (12  U.S.C.  1812). 

$327.3    [Anwndad] 

2.  Section  327.3  is  amended  by 
removing  the  phrase  "30  days"  and 
adding  in  its  place  the  phrase  "15  days" 
in  paragraphs  (c)(1)  and  (d)(1). 
respectively. 

3.  Section  327.4  is  amended  by 
removing  the  citation  "309.5(c)(8) '  in 
paragraph  (e)  and  adding  in  its  place  the 
citation  "309.5(g)(8)".  and  revising 
paragraphs  (a)(1)  introductory  text  and 
(d)  to  read  as  follows: 

$327.4    Annual  astetsnwnl  rat*. 

(a)*   •   * 

(1)  Capital  factors.  Institutions  will  be 
assigned  to  one  of  the  following  three 


capital  groups  on  the  basis  of  data 
reported  in  the  institution's 
Consolidated  Reports  of  Condition  and 
Income.  Report  of  Assets  and  Liabilities 
of  U.S.  Branches  and  Agencies  of 
Foreign  Banks,  or  Thrift  Financial 
Report  dated  as  of  March  31  for  the 
assessment  period  beginning  the 
following  July  and  as  of  September  30 
for  the  assessment  period  beginning  the 
following  January  1. 
•        *        •        *        * 

(d)  Requests  for  review.  An  institution 
may  submit  a  written  request  for  review 
of  its  assessment  risk  classification.  Any 
such  request  must  be  submitted  within 
90  days  of  the  date  of  the  assessment 
risk  classification  notice  provided  by 
the  Corporation  pursuant  to  paragraph 
(a)  of  this  section.  The  request  shall  be 
submitted  to  the  Corporation's  Director 
of  the  Division  of  Insurance  in 
Washington.  DC,  and  shall  include 
documentation  sufficient  to  support  the 
reclassification  sought  by  the 
institution.  If  additional  information  is 
requested  by  the  Corporation,  such 
information  shall  be  provided  by  the 
institution  within  21  days  of  the  date  of 
the  request  for  additional  information. 
Any  institution  submitting  a  timely 
request  for  review  will  receive  written 
notice  from  the  Corporation  regarding 
the  outcome  of  its  request.  Upon 
completion  of  a  review,  the  Director  of 
the  Division  of  Insurance  (or  designee) 
or  the  Director  of  the  Division  of 
Supervision  (or  designee),  as 
appropriate,  shall  promptly  notify  the 
institution  in  writing  of  his  or  her 
determination  of  whether 
reclassification  is  warranted.  Notice  of 
the  procedures  applicable  to  reviews 
will  bo  included  with  the  assessment 
risk  classification  notice  to  be  provided 
pursuant  to  paragraph  (a)  of  this  section. 

$327.9    [AmwKJwl] 

4.  Section  327.9  is  amended  by 
removing  the  phrase  "15  days"  and 
adding  in  its  place  the  phrase  "30  days" 
in  paragraph  (c)(4). 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  OC.  this  6th  day  of 
December.  1999. 

Federal  Deposit  Insurance  CorporatJon. 
James  D.  LaPierre, 
Deputy  Executive  Secivtary. 
IFR  Doc.  99-32587  Filed  12-15-B9:  8:45  am) 
BUUNO  CODE  Sn4-01-«> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NI4-32S-AD:  Amendment 
39-11473;  AD  99-23-22  R1] 

RIN2120-AA64 

Airworthiness  Directives;  Various 
Transport  Category  Airplanes 
Equipped  With  IMode  "C  " 
Transponder(s)  With  Single  Gillham 
Code  Altitude  Input 

AGENCY:  Federal  Aviation 
Administrition.  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  various  transport  category 
airplanes  equipped  with  certain  Mode 
"C"  transponder(s)  with  single  Gillham 
code  altitude  input.  That  AD  currently 
requires  repetitive  tests  to  detect 
discrepancies  of  the  Mode  "C" 
transponderfs).  air  data  computer,  and 
certain  wiring  connections;  and 
corrective  actions,  if  necessary.  The 
existing  AD  is  prompted  by  reports  that, 
during  level  flight,  the  Traffic  Alert 
Collision  Avoidance  System  (TCAS  II) 
issued  false  advisories  that  directed  the 
flightcrew  to  change  course  and  either 
climb  or  descend.  The  actions  specified 
by  that  AD  are  intended  to  prevent  such 
false  advisories  due  to  inactrurate 
airplane  altitude  reporting,  which  could 
result  in  the  flightcrew  deviating  the 
airplane  hom  its  assigned  flight  path 
and  a  possible  mid-air  collision.  This 
new  action  revises  certain  compliance 
times  and  limits  the  applicability  of  the 
existing  AD. 
DATES:  Effective  November  29,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  14,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
328-AD.  1601  Lind  Avenue.  SW.. 
Ronton.  Washington  98055-4056. 

Information  pertaining  to  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Ave, 
SW..  Renton.  Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Skaves.  Aerospace  Engineer. 
Airplane  and  Flight  Crew  Interface 
Branch.  .'WM-lll,  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Washington 
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98055-4056;  telephone  (425)  227-2795; 
fax  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION:  On 
November  4.  1999.  the  FAA  issued  AD 
99-23-22.  amendment  39-11418  (64  FR 
61493.  November  12, 1999),  applicable 
to  various  transport  category  airplanes 
equipped  with  certain  Mode  "C" 
transponderfs)  with  single  Gillham  code 
altitude  input.  That  AD  requires 
repetitive  tests  to  detect  discrepancies  of 
the  Mode  "C"  transponder(s),  air  data 
computer,  and  certain  wiring 
connections;  and  corrective  actions,  if 
necessary.  That  action  was  prompted  by 
reports  that,  during  level  flight,  the 
Traffic  .Alert  Collision  Avoidance 
System  (TCAS  11)  issued  false  advisories 
that  directed  the  flightcrew  to  change 
course  and  either  climb  or  descend.  The 
actions  required  by  that  AD  are 
intended  to  prevent  such  false 
advisories  due  to  inaccurate  airplane 
altitude  reporting,  which  could  result  in 
the  flightcrew  deviating  the  airplane 
firom  its  assigned  flight  path  and  a 
possible  mid-air  collision. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  99-23-22, 
the  FAA  has  determined  thai  the 
existing  AD  should  be  revised  as 
follows: 

1  The  applicability  section  of  the 
existing  AD  has  been  revised  to  identify 
only  airplane  models  used  in  the  same 
type  of  operations  as  those  involved  in 
the  reported  incidents  of  reduced 
airplane  separation.  Specifically,  the 
appUcable  airplane  models  have  been 
liinited  to  only  those  transport  category 
airplanes  that  can  be  operated  for 
extended  periods  in  level  flight  cruise  at 
altitudes  greater  than  24,000  feet  and 
that  are  equipped  with  Mode  "C" 
transponderfs)  with  single  Gillham  code 
altitude  input.  As  the  FAA  has  not  yet 
determined  the  precise  cause  of  the 
erroneous  Mode  "C"  altitude  reporting, 
investigations  into  the  cause  of  the 
unsafe  condition  are  continuing.  The 
FAA  has  determined  that  the 
applicability  of  the  existing  AD  should 
be  liinited  to  airplanes  with  more 
expos<ire  to  the  potential  risks  of 
incorrect  altitude  reporting.  Based  on 
the  review  of  the  data  received  from 
these  airplane  inspections,  the  FAA  may 
consider  future  rulemaking  to  expand 
the  applicability  of  this  AD. 

2.  A  note  has  been  added  to  the 
existing  AD  to  clarify  that  the 
requirements  of  that  AD  DO  NOT 
supersede  the  current  airplane  Master 
Minimum  Equipment  List  (MMEL) 
requirements  for  deferral  of  repair  of 
malfunctioning  systems.  The  existing 
AD  states  that  any  malfunctioning  Mode 
"C"  altitude  reporting  system  is  to  be 


repaired  prior  to  further  flight.  Note  3  of 
this  revised  AD  explains  that  Mode  "C" 
transponder  altitude  reporting  systems 
that  have  been  determined  to  be 
malfunctioning  must  be  turned  off  and 
placarded  as  inoperative,  as  specified  in 
the  MMEL.  The  airplane  may  then  be 
operated  in  accordance  vrith  the  MMEL. 

3.  The  compliance  time  for 
accomplishment  of  the  initial  and 
repetitive  tests  required  by  paragraph  (a) 
of  the  existing  AD  has  been  extended 
from  45  days  to  90  days  after  the 
effective  date  of  the  existing  AD.  Test 
results  received  to  date  indicate  that  a 
substantial  number  of  airplanes  have 
already  been  tested  without  failures. 
Based  on  these  test  results  and  on  the 
increased  awareness  of  operators  using 
Mode  "C"  altitude  reporting,  the  FAA 
has  determined  that  the  risk  of  exposure 
to  incorrect  altitude  reporting  has  been 
sufficientiy  reduced  to  allow  extension 
of  the  compliance  time  for 
accomplishment  of  the  initial  and 
repetitive  testing.  Extended  test 
intervals  also  will  provide  additional 
time  for  operators  required  to  schedule 
and  execute  the  tests.  In  addition,  the 
reporting  requirement  specified  in 
paragraph  (c)  of  the  existing  AD  has 
been  extended  from  10  days  to  20  days 
after  accomplishment  of  the  initial  and 
repetitive  tests  required  by  paragraph  (a) 
of  the  existing  AD. 

4.  The  alternative  method  of 
compliance  paragraph  of  the  existing 
AD  has  been  revised  to  identify  the 
Manager,  Airplane  and  Flight  Crew 
Interface  Branch,  Transport  Airplane 
Directorate,  as  the  point  of  contact  in 
lieu  of  the  Manager,  SeatUe  Aircraft 
Certification  Office. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  revises  AD  99-23- 
22  to  continue  to  require  repetitive  tests 
to  detect  discrepancies  of  the  Mode  "C" 
transponder(s),  air  data  computer,  and 
certain  wiring  connections;  and 
corrective  actions,  if  necessary.  This 
action  revises  certain  compliance  times 
and  limits  the  applicability  of  the 
existing  AD.  This  AD  also  includes  a 
note  which  describes  provisions  for 
continued  operation  of  the  airplane  in 
accordance  with  the  provisions  and 
limitations  specified  in  the  operator's 
FAA-approved  Master  Minimum 
Equipment  List  (MMEL). 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 


Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  riUe  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSES.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  mil  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunentai,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  99-NM-328-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
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that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979),  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rides  Docket  at  the  location  provided 
under  the  caption  ADORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11418  (64  FR 
61493.  November  12,  1999),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11473,  to  read  as 
follows: 

099-23-22    Rl  Transport  Category 
Airplanes:  Amendment  39-11473. 
Docket  99-NM-32S-AD.  Revises  .^D  99- 
23-22,  Amendment  39-11418. 
Applicability:  Transport  category  airplanes, 
as  listed  tselow,  certificated  in  any  category, 
equipped  with  anv  Mode  "C"  transponder 
with  single  Gillham  code  altitude  input, 
including,  but  not  limited  to.  the  transponder 
part  numbers  listed  below.  Whether  a  Mode 
"C"  transponder  has  a  single  Gillham  code 
altitude  input  may  be  determined  by 
reviewing  the  ttansponder  installation 
instructions. 

Airplane  Models 

Airbus  Industrie 

A300 

A310 
British  Aerospace 

BAe  Avio  146-RI 

BAeATP 
Fokker 

F28  Mark  0070 

F28  Mark  0100 

F28  Mark  1D00-4D00 
Lockheed 


L-1011  TriStar 

L-1S8  Electia 
CASA 

CN-235 
Dassault  Aviation 

Mystere  Falcon  50 

Mystere  Falcon  900 

Mystere  Falcon  200 

Fan  fet  Falcon  Series  G 
Boeing  (MDC) 

DC-10-3D 

DC-10-40 

DG-9 

DC-9-81 

DC-9-82 

DC-9-83 

IX>-9-B7 

Boeing  707 

Boeing  727 

Boeing  737 

Boeing  747 
Bombardier 

CL-215-1A10 

CL-215-6B11 

(X-600-1A1I 

CL-600-2A12 

CL-600-2B16 
Gulfstream 

Gil  59  (&-n) 

G-1159A(G-I1I) 

G-IV 

Mode  "C  Transponder  Port  Numbers: 
Rockwell  Collins 

622-2224-001 

622-2224-003 

522-2703-001 

522-2703-011 

787-«21 1-001 

787-621 1-O02 
Bendix 

066-1056-00 

066-1056-01 

066-1123-00 

2041599-6508 
Wilcox 

97637-201 

97637-301 
IFF 

APX-lOO 

APX-101 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  cf  'Jiis  AD  is  aflected.  the 
owner/operator  must  request  approval  for  an 
alternative  metbod  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflecl  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  false  Traffic  Alert  Collision 
Avoidance  System  (I'CAS  II)  advisories  due 
to  inaccurate  airplane  altitude  reporting. 
which  could  result  in  the  flightcrew 
deviating  the  airplane  from  its  assigned  flight 
path  and  a  possible  mid-air  collision, 
accomplish  the  following: 


Repetitive  Tea)! 

(a)  Within  90  days  after  November  29. 1999 
(the  effective  date  of  AD  99-23-22. 
amendment  39-11418):  Perform  the  test 
procedure.^  specified  in  paragraphs  ia)(1) 
through  (a)(g)  of  this  AD  to  detect  any 
discrepancies  of  the  Mode  "C" 
transponderls).  air  data  computer  (ADC),  or 
Gillham  wiring  connections,  in  accordance 
with  the  applicable  ADC  and  Mode  "C" 
transponder  component  maintenance 
manuals  and  airplane  maintenance  manual. 
Repeat  the  lest  procedures  thereafter  at 
intervals  not  to  exceed  90  days. 

(1 1  Comiect  an  air  data  test  set  to  the 
Captain's  (No.  1 )  Pitot/Stalic  system. 

(2)  In  the  airplane  flight  dock,  select  Mode 
"C"  transponder  (1),  or  left  Mode  "C" 
transponder,  depending  on  airplane  flight 
deck  configuration,  and  select  ADC  source 
(1). 

(3)  Select  the  air  data  test  set  to  the 
following  altitude  reporting  values: 

'  1 ,000  feet; 
4.100  feel; 
15.700  feet:  and 
31.000  feet. 

(41  For  each  selected  altitude,  verify  that 
the  Mode  "C"  altitude  reporting  is  within 
tolerance  (+/  -  125  feet),  and  record  the 
altitude  output  as  follows: 
1.000  feel  (W- 125  feet); 
4.100  feet  (4-/ -125  feet): 
15.700  (W- 125  feel):  and 
31.000  feel  I*/  -  125  feel). 

(5)  In  the  airplane  flight  deck,  select  ADC 
source  (2)  and  repeal  paragraphs  (a)(3)  and 
(a)(4)  of  this  AO. 

(61  in  the  airplane  flight  deck,  select  Mode 
"C"  transponder  (2).  or  the  right  Mode  *'C" 
transponder,  depending  on  airplane  flight 
deck  configuration,  select  ADC  source  (1). 
and  repeat  paragraphs  (a|(3)  and  (a)(4)  of  this 
AD. 

(7)  In  the  airplane  flight  deck,  select  ADC 
source  (2)  and  repeat  paragraphs  (a)(3l  and 
(a)(4)  of  this  AD. 

(8)  Canned  an  air  data  test  set  to  the 
Captain's  (No.  2)  Pilot/Static  system. 

(9)  Repeal  paragraphs  (a)(2)  through  (a)(7) 
of  this  AD. 

Note  2:  The  tests  required  by  paragraph  (a) 
of  this  AD  examine  the  three  primary  sources 
of  inaccurate  airplane  alUtude  reporting. 
These  three  sources  are:  ADC's.  Mode  "C" 
transponders,  and  the  Gillham  wiring 
connections  between  the  ADC  and  Mode  "C" 
transponder. 

Corrective  Actions    ' 

(b)  Except  as  permitted  by  the  Master 
Minimum  Equipment  List  (MMEL):  If  any 
discrepancy  is  detected  during  any  test 
required  by  paragraph  (a)  of  this  AD:  Prior  to 
further  flight,  repair  in  accordance  with  the 
applicable  ADC  and  Mode  "C"  transponder 
component  maintenance  manual  and 
airplane  maintenance  manual.  If  the  repair 
information  is  not  available  in  the  applicable 
manual,  except  as  permitted  bv  the  MMEL. 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note  3;  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
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limitatioiu  specified  in  the  FAA-«pproved 
.MMEL.  provided  that  only  one  Mode  "C" 
transponder  on  the  airplane  is  inoperative. 

Reporting  Requirement 

(c)  Within  20  days  after  accomplishing  the 
initial  and  repetitive  tests  required  by 
paragraph  (a)  of  this  AD.  submit  a  report  of 
the  inspection  and  lest  results  [both  positive 
and  negative  findings)  to:  Peter  Skaves, 
Aerospace  Engineer.  Airplane  and  Flight 
Crew  Interface  Branch.  ANM-1H,  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington  98055- 
4056;  fa.x  (425)  227-1320.  The  test  results 
must  include  the  Mode  "C"  transponder(s) 
and  ADC  part  numberls).  and  must  specify  if 
any  discrepancies  of  the  Gillbam  wiring 
connections  were  detected,  and  if  corrective 
action  was  required.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  [0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  0MB  Contro)  Number  2120-0056. 

A]tenutiTe  Methods  of  Compliuica 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Airplane 
and  Flight  Crew  Interface  Branch.  ANM-111. 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
or  Avionics  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
AN.M-111. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Manager.  Af^M-lll. 

Special  Flight  Permiti 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  effective  date  of  this  amaodmsot 
remains  November  29, 1999. 

Issued  in  Renton,  Washington,  on 
December  10.  1999. 
D.L.Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-32584  Filed  12-15-89:  a,:45  am) 
anuNO  etm  «i»-i3-p 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD  95-054] 
RIN2115-AF17 

Regattas  and  Marine  Parades 
agency:  Coast  Guard,  DOT. 


action:  Interim  rule:  delay  of  effective 

date. 

SUMMARY:  The  Coast  Guard  is  delaying 
indefinitely  the  effective  dale  of  the 
interim  rule  on  regatta  and  marine 
parades  published  in  the  Federal 
Register  on  lime  26.  1996.  The  interim 
rule  more  precisely  identifies  those 
marine  events  that  require  a  permit, 
those  that  require  only  written  notice  to 
the  Coast  Guard,  and  those  that  require 
neither.  Delay  of  the  efiective  date  is 
necessary  to  allow  additional  time  to 
complete  the  consultation  with  the  Fish 
i  Wildlife  Service  and  National  Marine 
Fisheries  and  the  environmental 
documentation. 

DATES:  The  interim  rule  published  on 
lime  26.  1996.  (61  FR  33027)  and 
delayed  by  documents  published  on 
November  26,  1996,  (61  FR  60027); 
December  29,  1997,  (62  FR  67570):  and 
December  30,  1998,  (63  FR  71753)  is 
delayed  indefinitely. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  action,  contact  Carlton 
Perry,  Project  Manager,  Office  of  Boating 
Safety,  Program  Management  Division, 
by  telephone  at  202-267-0979  or  by  e- 
mail  at  cperTy9comdt.uscg.mil. 

You  may  obtain  a  copy  of  the  interim 
rule  and  subsequent  notices  by  calling 
the  U.S.  Coast  Guard  Infoline,  1-800- 
368-5647;  by  e-mail  at 
uscginfoline@tiscom.uscg.mil;  or  by 
fatemet  at  die  Web  Site  for  the  Office  of 
Boating  Safety,  bttp:// 
www.uscgboating.org. 
SUPPLEMENTARY  INFORMATION:  On  June 
26.  1996,  the  Coast  Guard  published  an 
interim  rule  and  notice  of  availability  of 
enviroimiental  assessment  (CGD  95- 
054)  entitled  "Regattas  and  Marine 
Parades"  in  the  Federal  Register  (61  FR 
33027).  The  interim  rule  revised  the 
Coast  Guard's  marine  event  regulations 
to  eliminate  unnecessary  requirements 
while  continuing  to  protect  the  safety  of 
life.  The  rule  more  precisely  identified 
those  events  that  require  a  permit,  those 
that  require  only  written  notice  to  the 
Coast  Guard,  and  those  that  require 
neither.  The  environmental  assessment 
and  proposed  finding  of  no  significant 
impact  that  support  this  rulemaking 
were  made  available  to  the  public. 

Approximately  85  comments  were 
received  in  response  to  the  interim  rule 
and  notice  of  availability  of  the 
environmental  assessment  and  to  the 
Coast  Guard's  previous  requests  for 
comments.  Many  of  these  comments 
raised  concerns  regariling  the  reporting 
requirements  placed  on  the  marine 
event  sponsors  and  the  potential 
environmental  effects  associated  with 
changing  the  current  regulations  on 


regatia  and  marine  parade  permitting 
procedures.  In  addition,  several 
comments  received  in  response  to  a 
draft  environmental  impact  statement 
(EIS)  entitled  "U.S.  Coast  Guard 
Atiantic  Protected  Living  Marine 
Resources  Initiative"  reiterated  concerns 
raised  by  the  comments  on  the  interim 
nJe.  Based  on  these  comments  and  on 
the  concerns  raised  during  the  ongoing 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  (NMFS),  the 
Coast  Guard  delayed  the  effective  date 
of  the  interim  rule.  Because  the  Coast 
Guard  has  not  yet  completed  its 
consultation  with  the  FWS  and  NMFS 
or  the  required  environmental 
documentation,  the  Coast  Guard  is 
delaying  the  effective  date. 

Accordingly,  in  FR  Document  96- 
16319  published  in  the  Federal  Register 
on  June  26,  1996,  at  61  FR  33027,  and 
as  amended  by  notices  of  delay  of 
effective  date  published  on  November 
26,  1996.  at  61  FR  60027;  December  29, 

1997,  at  62  FR  67570;  and  December  30, 

1998,  at  63  FR  71753,  die  effective  date 
for  the  referenced  interim  rule  is 
delayed  indefinitely. 

Dated:  December  7. 1999. 
Ernest  R.  RIntta, 

Rear  Admiral.  U.S.  Coast  Guard.  Assistant 
Commandant  for  Operations. 
IFR  Doc.  99-32387  Filed  12-15-99;  8:45  am) 
aiLlJMa  CODE  oio-ts-r 


ENVIRONMENTAL  PROTECHON 
AGENCY 

40  CFR  Part  180 
IOPP-300950;  FRL-6391-aj 
RIN  207D-A678 

Matsulfuron  nwthyl;  PesticWa 
Tolarancas  for  Emargancy  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  legulation  establishes 
time-limited  tolerances  for  the 
combined  residues  of  metsulfuron 
methyl  and  its  4-hydroxy  metabolite 
(meUiyl2-|(||(4-methoxy-6-methyl-1.3,5- 
triazin-2- 

yl)aminolcarbonyl)aminolsulfonyl)-4- 
hydroxybenzoate)  in  or  on  sorghum 
grain,  sorghum  forage,  and  sorghum 
fodder.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  the  lise  of 
the  pesticide  on  sorghimi.  'Iliis 


regulation  establishes  maximum 
permissible  levels  for  residues  of 
metsulfuron-methyl  on  these  food 
commodities.  The  tolerances  will  expire 
and  be  revoked  on  December  31,  2001. 
DATES:  This  regulation  is  effective 
December  16, 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  niunber  OPP-300950, 
must  be  received  by  EPA  on  or  before 
February  14,  2000. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VU.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300950  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington. 
DC  20460;  telephone  number;  (703) 
308-9367;  and  e-mail  address: 
ertman.andrew@epa.gov. 
SUPPlfMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  ol  poten- 
bally  affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
FtxxJ  manufacturing 
Pesticide  manulac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  ClassificatioD  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMA'nON  CONTACT," 


B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1  Electronically.You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
v^vnv. epa.gov/.  To  access  this 
dfx;ument,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300950.  The  official  record 
consists  of  the  doctmients  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy..  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Finilings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(l)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a.  is  establishing 
tolerances  for  the  combined  residues  of 
the  herbicide  metsulfuron  methyl  and 
its  4-hydroxy  metabolite  (methyl  2- 
|[(l(4-methoxy-6-methyl-l,3,5-triaztn-2- 
yl)aminoJcarbonyl|amino)sulfonyl)-4- 
hydroxybenzoate)  in  or  on  sorghum 
grain  at  0.4  part  per  million  (ppm): 
sorghum  forage  at  0.3  ppm:  and 
sorghum  fodder  at  0.5  ppm.  These 
tolerances  will  expire  and  are  revoked 
on  December  31 .  200]  EPA  will  publish 
a  doctnnent  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

Section  408(1)(6)  of  tiie  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  toleranc»  for  pesticide 


chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  inteod  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
appUcation  of  section  408  and  the  new^ 
safety  standard  to  other  tolerances  and 
exemptions. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  expostu'e  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reUable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "'ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. .    ." 

Section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  anv  provision  of 
,^FIFRA.  if  EPA  determines  dial 
"emergency'  conditions  exist  which 
require  sucb  exemption."  This 
provision  was  not  amended  bv  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergenc\'  exemptions  in  40  CFR  part 
166. 

m.  Emergency  Exemption  for 
MetsuUiiron-methyl  on  Sorghum  and 
FFDCA  Tolerances 

The  current  emergency  situation  was 
brought  about  by  the  loss  of  the 
chemical  propazine  as  a  section  18 
chemical.  The  use  of  propazine  as  a 
preemergent  application  in  grain 
sorghum  was  verv  efficacious.  However. 
with  its  loss,  grain  sorghum  producers 
are  relying  more  on  postemergeni 
applications.  Sorghum  grows  slowly  in 
the  early  seedling  stage  and  is 
susceptible  to  weed  interference  the  first 
2  to  3  weeks  after  crop  emergence  This 
is  especially  the  case  in  light  soils 
where  surface  moisture  is  the  major 
limiting  growth  factor.  The  use  of 
methsulfuron  methyl  with  2,4-D 
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provides  the  producer  with  a  wider 
window  of  application  (sorghum  that  is 
3-15"  tail)  than  registered  aJtematives. 
In  addition,  there  is  less  flexibility  in 
rotation  of  crops  after  sorghum  because 
of  the  carry-over  problems  that  exist 
with  registered  alternatives,  primarily 
atrazine.  The  applicants  asserted  that 
the  inability  to  rotate  other  crops  after 
sorghum  will  result  in  signiBcant  loss  of 
income  to  producers.  EPA  has 
authorized  under  FIFRA  section  18  the 
u.ie  of  metsulfiiron  methyl  on  sorghtun 
for  control  of  weeds  in  Kansas, 
Oklahoma,  and  Texas. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
metsulfuron  methyl  in  or  on  sorghum. 
In  doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerances  under  FITDCA  section 
408(1)(6)  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18.  Coosistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
these  tolerances  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(l)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  December  31.  2001,  under 
FFDCA  section  408(l)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amoimts 
specified  in  the  tolerances  remaining  in 
or  on  sorghum  grain,  forage,  or  fodder 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
maimer  that  was  laurful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  these  tolerances 
at  the  time  of  that  application.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  metsulfuron  methyl  meets 
EPA's  registration  requirements  for  use 
on  sorghum  or  whether  permanent 
tolerances  for  this  use  would  be 
appropriate.  Under  these  ciitnunstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  metsulfuron  methyl  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  Kansas,  Oklahoma,  and 
Texas  to  use  this  pesticide  on  this  crop 
under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  as 


identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  metsulfuron 
methyl,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  under  "FOR  FURTHER 
INFORMATION  CONTACTr 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961 ,  November  26, 1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  metsulfuron  methyl  and  to 
make  a  -determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2).  for  time-limited  tolerances  for 
the  combined  residues  of  the  herbicide 
metsulfuron  methyl  and  its  4-hydroxy 
metabolite  (methyl  2-(l(l(4-methoxy-6- 
methyl-1.3.5-triazin-2- 
yl)aminolcarbonyl]amino|sulfonyll-4- 
hydxoxybenzoate)  in  or  on  sorghum 
grain  at  0.4  ppm;  sorghum  forage  at  0.3 
ppm:  and  soighum  fodder  at  0.5  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  metsulfuron 
methyl  are  discussed  in  this  unit. 

B.  Toxicological  Endpoint 

1  Acute  toxicity.  For  acute  dietary 
and  aggregate  risk  assessments,  the 
Agency  established  an  acute  reference 
dose  (RfD)  of  0.25  milligram/kilogram/ 
day  (mg/kg/day).  This  RfD  was  based  on 
decreased  body  weight  gain  seen  on 
gestation  days  6-9  in  the  prenatal 
developmental  toxicity  study  in  rabbits. 
The  no  observed  adverse  effect  level 
(NOAEL)  was  25  mg/kg/day  and  an 
imcertainty  factor  of  100  was  applied. 

Because  the  potential  for  additional 
sensitivity  of  infants  and  children  to 


residues  of  metsulfuron  methyl  was  not 
assessed  by  the  Agency,  for  the 
purposes  of  this  section  18  only,  the 
FQPA  lOx  safety  factor  will  be  retained. 
Therefore  the  acute  Population  Adjusted 
Dose  (aPAD)  is  0.025  mg/kg/day. 

2.  Short-  and  intermediate-term 
toxicity.  For  short-  and  intermediate- 
term  dermal  toxicity,  the  Agency 
established  an  endpoint  of  500.0  mg/kg/ 
day.  The  lowest  observed  adverse  effect 
level  (LOAEL)  was  2.000  mg/kg/day, 
based  on  diarrhea  in  the  21-day  dermal 
toxicity  study  in  rats.  Margin  of 
exposures  (MOEs)  must  be  equal  to  or 
greater  than  100  to  be  considered  to  be 
acceptable  (i.e..  to  not  exceed  EPA's 
level  of  concern).  A  long-term  dermal 
endpoint  was  not  established  for  this 
use  because  long-term  exposure  is  not 
expected. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  metsulfuron 
methyl  at  0.25  mg/kg/day.  This  RfD  is 
based  on  decreased  body  weight  in  the 
2-year  rat  study.  The  NOAEL  was  25 
mg/kg/day  and  an  uncertainty  factor  of 
100  was  applied. 

Because  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  metsulfuron  methyl  was  not 
assessed  by  the  Agency,  for  the 
purposes  of  this  section  18  only,  the 
FQPA  lOx  safety  factor  will  be  retained. 
Therefore  the  chronic  Population 
Adjusted  Dose  (cPAD)  is  0.025  mg/kg/ 
day. 

4.  Carcinogenicity.  Metsulfuron 
methyl  is  classified  as  a  class  E 
compound  (not  likely  to  be  a  human 
carcinogen).  This  classification  was 
based  on  a  2-yeer  rat  study  (HDT  = 
5,000  ppm.  250  mg/kg/day)  and  an  18- 
month  motise  study  (HDT  =  5,000  ppm. 
714  mg/kg/day). 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.4281  for  the  combined  residues 
of  metsulfuron  methyl  and  its 
metabolite  (methyl  2-(|(|(4-methoxy-6- 
methyl-1,3,5  triazin-2- 
yl)amino)caTbonyl|amino|sulfonyl)-4- 
hydroxybenzoate)  in  or  on  barley,  grass, 
sugarcane,  and  wheat.  These  tolerances 
range  from  0.1  ppm  to  20  ppm. 
Tolerances  are  also  established  for 
metsulfuron  methyl  residues  in  milk 
and  on  the  fat,  meat,  meaf  byproducts, 
and  kidney  of  cattle,  goats,  hogs,  horses, 
and  sheep.  These  animal  commodity 
tolerances  range  from  O.QS  ppm  in  milk 
to  0.5  ppm  in  kidney.  Results  of  a 
poultry  feeding  study  indicate  that 
residues  will  not  be  present  in  poultry 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
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exposures  and  risks  from  metsulfuron 
methyl  as  follows: 

i.  .4cu(e  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  In 
conducting  this  acute  dietary  risk 
assessment,  EPA  made  very 
conservative  assiunptions:  100%  crop 
treated  is  assumed  for  all  crops  and 
residues  will  be  at  the  level  of  the 
tolerance. 

The  aPAD  (0.025  mg/kg/day)  is  the 
level  above  which  exposure  of  a 
subgroup  exceeds  EPA's  level  of 
concern.  The  exposures  of  all 
population  subgroups  (as  well  as  the 
exposure  of  the  U.S.  population  as  a 
whole)  are  expressed  as  percentages  of 
the  aPAD.  Therefore,  exposures  above 
100%  aPAD  exceed  EPA's  l6vel  of 
concern.  The  existing  metsulfuron 
methyl  tolerances  (published,  pending, 
and  including  the  necessary  section  18 
tolerance(s))  result  in  exposures  that  are 
equivalent  to  the  following  percentages 
of  the  aPAD:  The  U.S.  population  (8%), 
non-nursing  infants  <  1  year  old  (20%), 
and  females  13+,  nursing  (6%). 

The  most  highly  exposed  subgroup  is 
non-nursing  inifants  (<  1  year)  which 
uses  20%  of  the  aPAD.  The  exposure  to 
metsulfuron  methyl  of  the  U.S. 
population  and  all  population 
subgroups  is  below  EPA's  level  of 
concern. 

ii.  Chronic  exposure  and  risk.  As  with 
the  acute  analysis,  in  conducting  this 
chronic  dietary  risk  assessment,  the 
Agency  made  very  conservative 
assumptions:  100%  crop  treated  is 
assiuned  for  all  crops  and  residues  will 
be  at  the  level  of  the  tolerance.  The 
Novigen  Dietary  Exposure  evaluation 
Model  (DEEM)  system  was  used  for  this 
chronic  dietary  exposure  analysis.  The 
cPAD  (also  0.025  mg/kg/day)  is 
analogous  to  the  aPAD  (see  discussion 
of  aPAO,  above).  The  existing 
metsulfuron  methyl  tolerances 
(published,  pending,  and  including  the 
necessary  section  18  tolerance(s))  result 
in  exposures  that  are  equivalent  to  the 
following  percentages  of  the  cPAD:  The 
U.S.  population  (3%).  children  1-6 
years  old  (8%),  and  females  13+ 
pr^nant,  not  nursing  (2%). 

Tne  most  highly  exposed  subgroup. 
children  1-6  years,  uses  8%  of  the 
cPAD.  The  exposure  of  the  U.S. 
population  and  all  population 
subgroups  is  below  EPA's  level  of 
concern. 

2.  From  drinking  water.  Metsulfuron 
methyl  is  persistent  and  mobile.  There 
is  no  established  maximum  contaminant 
level  (MCLs)  for  residues  of  metsulfuron 


methyl  in  drinking  water.  No  health 
advisory  levels  for  metsulfuron  methyl 
in  drinking  water  have  been  established.  - 
Estimates  for  the  concentration  of 
metsulfuron  methyl  in  surface  water 
were  based  on  generic  estimated 
environmental  concentration  (GENEEC) 
modeling  and  in  ground  water  based  on 
screening  concentration  in  ground  water 
(SCl-GROW)  modeling.  The  maximum 
application  rale  of  metsulfuron  methyl 
(0.015  lb  ai/acre)  is  on  pasture  and 
rangeland. 

i.  Acute  exposure  and  risk.  The  peak 
surface  water  estimated  concentration 
for  metsulfuron  methyl  is  0.63  parts  per 
billion  (ppb).  The  ground  water 
estimated  concentration  is  0.093  ppb. 
For  purposes  of  risk  assessment,  the 
maximum  EEC  for  metsulfuron  methyl 
in  surface  water  (0.63  ppb)  should  be 
used  for  comparison  to  the  back- 
calculated  human  health  drinking  water 
levels  of  comparison  (DWLOC)  for  the 
acute  endpoint. 

Tbe  estimated  maximum 
concentrations  of  metsulfuron  methyl  in 
siuface  water  and  groimd  water  are  less 
than  EPA's  levels  of  comparison  for 
metsulfuron  methyl  in  drinking  water  as 
a  contribution  to  acute  aggregate 
exposure.  Tbe  population  subgroup 
with  the  highest  dietary  exposure  is 
non-nursing  infants.  The  DWLXK)  for 
this  group  is  200  micrograms/Liter  (^g/ 
L).  The  DWLOCs  for  all  populaUon 
subgroups  exceed  the  maximum  acute 
estimated  environmental  concentrations 
(EEC)  of  0.63.  Therefore,  taking  into 
account  the  present  uses  and  uses 
proposed  in  this  section  18,  EPA 
concludes  with  reasonable  certainty  that 
residues  of  metsulfuron  methyl  in 
drinking  water  (when  considered  along 
with  other  soiut»s  of  chronic  exposure 
for  which  EPA  has  reliable  data)  would 
not  result  in  an  unacceptable  estimate  of 
acute  aggregate  human  health  risk  at 
this  time. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  maximum 
concentrations  of  metsulfuron  methyl  in 
surfoce  and  ground  water  to  back- 
calculated  DWLOCs  for  metsulfuron 
methyl  in  drinking  water.  These  levels 
of  comparison  in  drinking  water  were 
determined  alter  EPA  considered  all 
other  non-occupational  human 
exposures  for  which  it  has  reliable  data 
(there  are  no  residential  uses),  including 
all  current  uses,  and  the  use  considered 
in  this  action.  The  estimate  of 
metsulfuron  methyl  in  surface  water  is 
derived  from  a  water  qualit>'  model  that 
uses  conservative  assumptions  (health- 
protective)  regarding  the  pesticide 
transport  from  the  point  of  application 
to  surface  and  ground  water.  Because 
EPA  considers  the  aggregate  risk  ^ 


resulting  from  multiple  expos-ure 
pathways  associated  with  a  pesticide's 
uses,  levels  of  comparison  in  drinking 
water  may  vary  as  those  uses  change.  If 
new  uses  are  added  in  the  future.  EPA 
will  reassess  the  potential  impacts  of 
metstilfuron  methyl  in  drinking  water  as 
a  pari  of  the  acute  aggregate  risk 
assessment  process. 

ii.  Chronic  exposure  and  risk-  The  56- 
day  average  surface  water  estimated 
concentration  for  metsulfuron  methyl  is 
O.ei  ppb.  Tbe  ground  water  estimated 
concentration  is  0.093  ppb.  For 
purposes  of  risk  assessment,  the  average 
EEC  for  metsulfuron  methyl  in  surface 
water  (0.61  ppb)  should  be  used  for 
comparison  to  the  back-calculated 
human  health  drinking  water  levels  of 
comparison  (DWLOC)  for  the  chronic    ' ' 
(non-cancer)  endpoint. 

The  estimated  average  concentrations 
of  metsulfuron  methylin  surface  water 
and  ground  water  are  less  than  EPA's 
levels  of  comparison  for  metsulfuron 
methyl  in  drinking  water  as  a 
contribution  to  chronic  aggregate 
exposure.  The  population  subgroup 
with  the  highest  dietary  exposure  is 
children  1-6  years  old.  The  DWLOC  for 
this  subgroup'  is  230  )ig/L.  The  DWLOCs 
for  all  population  subgroups  exceed  the 
chronic  average  EEC  of  0.61  ppb. 
Therefore,  taking  into  account  the 
present  uses  and  uses  proposed  in  this 
.section  18  and  the  fact  thai  GENEEC  can 
substantially  overestimate  (by  up  to  3x| 
true  pesticide  concentrations  in 
drinking  water,  EPA  concludes  with 
reasonable  certainty  that  residues  of 
metsulfiiron  methyl  in  drinking  water 
(when  considered  along  with  other 
sources  of  chronic  exposure  for  which 
the  Agency  has  reliable  data)  would  not 
result  in  an  unacceptable  estimate  of 
chronic  (non-cancer)  aggregate  hiunan 
health  risk  at  this  time. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  average 
concentrations  of  metsulfuron  methyl  in 
surface  and  grotmd  water  to  back- 
calculated  DWLOCs  for  motsulhuxin 
methyl  in  drinking  water.  These  levels 
of  comparison  in  drinking  water  were 
determined  after  EPA  considered  all 
other  non-occupational  human 
exposures  for  which  it  has  reliable  data 
(there  are  no  residential  uses),  including 
all  current  uses,  and  the  use  considered 
in  this  action.  The  estimate  of 
metsulfuron  methyl  in  surface  water  is 
derived  from  a  water  quality  model  that 
uses  conservative  assumptions  (health- 
protective)  regarding  the  pesticide 
transport  from  the  point  of  application 
to  surface  and  ground  water.  Because 
the  Agency  considers  the  aggregate  risk 
resulting  from  multiple  exposure 
pathways  associated  with  a  pesticide's 
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uses,  levels  of  comparison  in  drinking 
water  may  vary  as  those  uses  change.  If 
new  uses  are  added  in  the  future,  tiie 
Agenc\'  will  reassess  the  potential 
impacts  of  metsulfuron  methyl  in 
drinking  water  as  a  part  of  the  chronic 
(non-cancer)  aggregate  risk  assessment 
process. 

3.  From  non-dietary  exposure. 
Metsulfuron  methyl  is  not  currently 
registered  for  use  on  residential  non- 
food sites.  Because  there  are  no 
residential  uses  registered,  a  risk 
assessment  on  acute  exposure,  chronic 
exposure,  and  short-  and  intermediate- 
term  exposures  relating  to  non-dietary 
exposures  were  not  conducted. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  estabUsh, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
metsulfuron  methyl  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  metsulfuron 
methyl  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  metsulfuron  methyl  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPAs  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Acute  aggregate 
exposure  risk  assessment  is  limited  to 
food  +  water  only  because  there  are  no 
residential  uses  registered.  The  risk 
from  acute  exposure  to  metsulfuron 
methyl  in  food  and  drinking  water  is 
below  the  Agency's  level  of  concern  for 
the  U.S.  population  and  all  population 
subgroups.  See  Units  IV.C.l.i.  and 
IV.C.2.i.  for  details  on  this  topic. 

2.  Chronic  risk.  There  are  no 
registered  residential  uses  or  registered 
uses  which  will  result  in  appUcation  or 
post-application  residentid  exposure: 
therefore,  aggregate  exposure  risk 


assessment  will  be  limited  to  food  -t- 
water  only.  The  risk  from  chronic 
exposure  to  metsulfuron  methyl  in  food 
and  drinking  water  is  below  the 
Agency's  level  of  concern  for  the  U.S. 
population  and  all  population 
subgroups.  See  Units  IV.C.l.i.  and 
rV.C.2.i.  for  details  on  this  topic. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
Indoor  and  outdoor  residential 
exposure. 

There  are  no  registered  residential 
uses  or  registered  uses  which  will  result 
in  application  or  post-application 
residential  exposure:  therefore,  these 
aggregate  exposure  risk  assessments  are 
not  required.  See  section  (C)(3)  for 
details  on  this  topic. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Metsulfuron  methyl  has 
been  classified  by  the  Agency  as  a  class 
E  compound  (not  likely  to  be  a  human 
carcinogen):  therefore,  a  cancer  risk 
assessment  is  not  required. 

5.  Z^etermi/iatjon  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  metsulfuron  methyl 
residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  imless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  bctors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
hiunans.  EPA  beUeves  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  ^ctor  (usually  100  for 
combined  interspecies  and  intraspecies 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/sa/ety  factor. 

A  conservative  risk  assessment  for 
expedited  actions  (i.e.,  section  18s)  may 
be  performed,  assuming  that  an  FQPA 
safety  factor  of  lOx  is  retained.  If  risk 
estimates  do  not  exceed  the  Agency's 


level  of  concern  under  these 
circumstances,  the  action  can  go 
forward,  noting  that  the  safety  factor 
determination  applies  only  to  this 
action  and  is  subject  to  change  when  the 
chemical  undergoes  full  review  by  the 
FQPA  Safety  Factor  Committee.  Because 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
metsulfuron  methyl  was  not  assessed  by 
the  Agency,  for  the  purposes  of  this 
section  18  only,  the  FQPA  lOx  safety 
factor  will  be  retained.  Therefore,  the 
MOE/safety  factor  is  1,000. 

As  noted  above,  because  the  Agency 
did  an  expedited  conservative  risk 
assessment,  for  the  purposes  of  this 
section  18  only,  the  FQPA  lOx  safety 
factor  will  be  retained.  Therefore,  both 
the  aPAD  and  cPAD  are  0.025  mg/kg/ 
day.  adding  the  additional  lOx  to  the 
RfDs  of  0.25  mg/kg/day. 

1.  Acute  risk.  Using  the  exposure 
assumptions  described  in  this  unit.  EPA 
has  concluded  that  aggregate  exposure 
to  metsulfuron  methyl  from  food  will 
utilire  between  4%  and  20%  of  the 
aPAD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  aPAD  because  the 
aPAD  represents  the  leyel  at  or  below 
which  acute  dietary  exposure  vrill  not 
pose  appreciable  risks  to  human  health. 

The  estimated  maximum 
concentrations  of  metsulfuron  methyl  in 
surface  water  and  ground  water  are  less 
than  EPA's  levels  of  comparison  for 
metsulfuron  methyl  in  drinking  water  as 
a  contribution  to  acute  aggregate 
exposure.  The  population  subgroup 
with  the  highest  dietary  exposure  is 
non-nursing  infants.  The  DWLOC  for 
this  group  is  200  ng/L.  The  DWLCKj  for 
all  population  subgroups  exceed  the 
maximum  acute  EEC  of  0.63.  ITierefore, 
taking  into  account  the  present  uses  and 
uses  proposed  in  this  section  18,  EPA 
concludes  with  reasonable  certainty  that 
residues  of  metsulfuron  methyl  in 
drinking  water  (when  considered  along 
with  other  sources  of  chronic  exposure 
for  which  EPA  has  reliable  data)  would 
not  result  in  an  unacceptable  estimate  of 
acute  aggregate  human  health  risk  at 
this  time. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  luiit,  EPA 
has  concluded  that  aggregate  exposure 
to  metsulfuron  methyl  from  food  will 
utilize  between  1%  and  8%  of  the  cPAD 
for  infants  and  children.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  cPAD  because  the  cPAD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

The  estimated  average  concentrations 
of  metsulfuron  methyl  in  surface  water 
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and  ground  water  are  less  than  EPA's 
levels  of  comparison  for  metsulfuron 
methyl  in  drinking  water  as  a 
contribution  to  chironic  aggregate 
exposure.  The  population  subgroup 
with  the  highest  dietar)'  exposure  is 
children  1-6  vears  old.' The  DWLOC  for 
this  subgroup"  is  230  ng/L.  The  DWLOCs 
for  all  population  subgroups  exceed  the 
chronic  average  EEC  of  0.61  ppb. 
Therefore,  taking  into  account  the 
present  uses  and  uses  proposed  in  this 
section  18  and  the  fact  that  GENEEC  can 
substantially  overestimate  (hy  up  to  3x) 
true  pesticide  concentrations  in 
drinking  water,  EPA  concludes  with 
reasonable  certainty  that  residues  of 
metsulfuron  methyl  in  drinking  water 
(when  considered  along  with  other 
sources  of  chronic  exposure  for  which 
EPA  has  reliable  data)  would  not  result 
in  an  unacceptable  estimate  of  chronic 
(non-cancer)  aggregate  human  health 
risk  at  this  time. 

3.  Short-  or  intermediate-term  risk. 
There  are  no  registered  residential  uses 
or  registered  uses  which  will  result  in 
application  or  post-appUcation 
residential  exposure:  therefore,  these 
aggregate  exposure  risk  assessments  are 
not  required. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
metsulfuron  methyl  residues. 

V,  Other  Connderationa 

A.  Metabolism  in  Plants  and  Animals 

1 .  Plants.  The  nature  of  the  residue  is 
understood  for  cereal  grains.  The 
residue  to  be  regulated  consists  of 
metsulfuron  methyl  and  its  metabolites 
methyl  2-[((|(4-methyoxy-6- 
methyltriazin-2- 

yl)amino]carbonyl|aminolBulfonyll-4- 
beta-D-glycopvranosylbenzoate 
(metabolite  A)  and  methyl  2-11(1(4- 
methoxy-6-methyltriazin-2- 
yl)aminolcarbonyl|aminojsulfonyI)-4- 
bydroxybenzoale  (metabolite  Al).  The 
latter  metabolite  can  be  formed  from 
metabolite  A  through  enzymatic 
hydrolysis. 

2.  Animals.  Metabolism  studies  were 
conducted  for  metsulfuron  methyl  in  rat 
and  goat  and  metabolite  A  in  goat.  The 
residue  to  be  regulated  was  determined 
to  be  parent  only.  Metsulfuron  methyl 
was  the  major  component  in  milk. 
Saccharin  was  the  major  component  in 
liver  and  was  judged  not  to  be  of 
concern.  Levels  in  other  tissues  were  S 
20  ppb.  However,  the  dose  level  of  3.4 
ppm  in  the  diet  was  only  about  equal  to 
the  calculated  dietary  intake,  and  there 
are  no  studies  in  which  the  triazine 


moiety  was  labeled.  Liver  and  milk  were 
the  only  tissues  characterized,  and  a 
sample  chromatogram  was  submitted 
from  the  milk  analysis  only.  A 
subsequent  petition  (for  grass  forage, 
hay  and  fodder)  resulted  in  a  potentially 
higher  contribution  to  the  diet  of 
ruminants  15  ppm.  Any  subsequent  use 
which  results  in  a  significant 
contribution  to  the  dietary  intake  of  the 
herbicide  wiU  require  submission  of  a 
new  ruminant  metabolism  study  in 
which  the  triazine  portion  of  the 
molecule  is  labeled,  the  dose  level  is 
appropriate  (2  Ix  rate  and  at  least  10 
ppm)  and  residues  in  muscle,  bt, 
kidney,  liver  and  milk  are  fully 
characterized. 

Sorghum  grain  can  constitute  up  to 
80%  of  the  diet  of  poultry.  A  poultry 
metabolism  study  has  been  submitted, 
but  has  not  been  fully  reviewed  by  the 
Agency.  The  results  were  similar  to  the 
results  of  the  goat  and  rat  metabolism 
studies  in  that  parent  metsulfuron 
methyl  was  excreted  largely  unchanged. 
A  minor  portion  was  metabolized  to  O- 
desmethyl  metsijfuron  methyl.  As  a 
result,  EPA  concludes  that  for  the 
purposes  of  this  section  18  the  oatiu^  of 
the  residue  in  poultry  is  understood. 

S  Analytical  Enforcement  Methodology 

1 .  Plants.  An  adequate  analytical 
method  is  available  for  enforcement  of 
the  proposed  tolerances  in  sorghiun. 
This  method  (AMR  1797-90,  Revision 
No.  1:  Analytical  Method  for  the 
Quantitatioin  of  DPX-T6376  (Ally)  in 
Wheat  Grain  and  Straw,"  1991)  is  an 
HPLC  method.  The  limit  of  quantitation 
(LOQ)  is  based  on  spike  recoveries  and 
is  reportedly  0.050  ppm  for  sorghum 
grain  and  0.10  ppm  for  forage  hay  and 
stover.  For  processed  commodities,  the 
LOQ  for  process  and  sleep  water 
fractions  was  0.02  ppm  and  the  LOQ  for 
all  other  fractions  was  0.050  ppm. 
Metabolites  A  and  Al  were  determined 
by  a  procedure  derived  from  Dupont's 
AMR  238-84  and  AMR  1934-91, 
Revision  1.  This  method  is  also  an 
HPLC  method  and  has  the  same 
quantitation  limits  as  the  method  for 
parent  does.  In  this  procedure, 
metabolite  A  is  converted  to  metabolite 
Al.  As  a  result,  the  residue  of  concern 
is  parent  and  metabolite  Al. 

In  addition  to  the  methods  described 
above,  two  regulatory  analytical 
methods  are  also  given  in  PAM 11  for 
metsulfuron  methyl  and  its  metabolites. 
The  method  for  metsulfuron  methyl  is 
titled  "High-Performance  Liquid 
Chromatographic  Determination  of 
Metsulfuron  Methyl  Residues  in  Crops." 
L.W.  Hershberger,  DuPont  Document 
No.  AMR-104-82.  Revision  B.  February 
20. 1986.  [PAM  n.  Method  I|.  The 


method  for  the  metabolites  is-.  "High- 
Performance  Liquid  Chromatographic 
Determination  of  Residues  of 
Metsulfuron  Methyl  Metabolites  A  and 
Al  in  Cereal  Grain  Crops,"  L-W. 
Hershberger.  Du  Pont  Document  No. 
AMR-23B-84.  Revision  B.  March  27. 
1986.  IPAMU.  Method  ml 

Adequate  analytical  methodology  is 
available  for  enforcement  of  the 
proposed  tolerances. 

2.  Animals.  A  method  is  available  for 
enforcement  of  tolerances  in  bovine 
tissues  and  milk  (Method  II  in  PAM  11). 

C.  Magnitude  of  Residues 

Residues  of  metsulfuron  methyl  and 
its  4-hydroxy  metabolite  (methyl  2- 
(([l(4-methoxy-6-methyl-1.3.5-triazin-2- 
yl)amino]carbonyl|-amino|sulfonyl|-4- 
hydroxybenzoate)  are  not  expected  to 
exceed  the  following  levels:  sorghum 
grain  at  0.4  part  per  million  (ppm): 
soighum  forage  al  0.3  ppm:  and 
sorghum  fodder  at  0.5  ppm. 

D.  International  Residue  Limits 

There  are  no  Codex.  Canadian,  or 
Mexican  Maximum  Residue  Limits 
(MRLs)  for  metsulfuron  methyl  on 
sorghum. 

E.  Rotational  Crop  Restrictions 

Minimum  rotation  intervals  of  1  to  22 
months  are  specified  explicitly  for 
wheat,  field  com.  soybeans,  and  cotton. 
For  all  other  crops,  the  minimnm 
rotation  interval  is  34  months. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  the  combined  residues  o1  the 
herbicide  metsulfuron  methyl  and  its  4- 
hydroxy  metabolite  (methyl  2-l((l(4- 
methoxy-6-methyl- 1 .3 .5-triazin-2- 
yl)aininolcarbonylj-aminolsulfonyll-4- 
bydroxybenzoale)  in  or  on  sorghum 
grain  at  0.4  part  per  million  (ppm): 
sorghum  forage  at  0  3  ppm:  and 
sorghum  fodder  at  0.5  ppm. 

Vn.  Obfectioiu  and  Hearing  Requeita 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  thi.s 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  bearings  appear  in  40  CFR  part  1 78 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflecl  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  40B(g)  provides 
essentially  the  same  process  for  persons 
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to  "object"  to  a  regulation  for  an 
exemption  &om  the  requirement  of  a 
tolerance  issued  by  EPA  iinder  new 
section  406(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300950  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  14,  2000. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regiulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  i5sue3(s)  on  which  a  bearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  rehed  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  pait  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EP.\  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 


EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrarv  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jimdepa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PKIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-300950,  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Enviroiunental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PmiB  described  in  Unit  l.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibilify 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 


requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm,  RegiUatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planrung  and  Review  (58  FR  51 735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  dufy  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655.  May  19,  1998):  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  requireOMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
estabhshed  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408.  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibihty  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
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that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

K.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  1. 1999. 

James  Jones, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART18(>-(AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  321(q).  346(al  and 
371. 

2.  By  revising  $180,428.  to  read  as 
follows: 

$180,421    Metsulturon  methyl;  loleninces 
for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  the  combined  residues  of 
the  herbicide  metsulfuron  methyl 
(methyl  2-(l[[(4-methoxy-6-methyl-1.3.5- 
triazin-2-yI)aininoj 
carbonyllamlnojsulfonyljbenzoate)  and 


its  metabolite  methyl  2-[l[[(4-methoxy.«- 
methyl-1  -.3 .5-triazin-2- 
yl)amino|carbonyljamino)  sulfonyll-4- 
hydroxyl>enzoate  in  or  on  the  following 
raw  material  agricultural  commodities: 


CommodHy 


Barley,  grain  

Barley,  hay 

Barley,  straw 

Grass,  iodder ..„. 

Grass,  forage 

Grass,  tiay  

Sugarcane  

Wtieat.  grain  ...„ 

Wheat,  green  lorage . 

Wheat,  riay  

Wheal,  straw 


Pans 
per 


(2)  Tolerances  are  established  for 
residues  of  metsulfuron  methyl  (methyl- 
2([|[(4-methoxy-6-methyl-l,3,5-friazin-2- 
yl)        aminolcaibonyl] 
aminojsulfonyUbenzoale)  in  or  on  the 
following  raw  agricultural  commodities: 


Comnrwdity 


Cattle,  fat 

Cattle,  kidney  ._ __..„„ 

Cattle,  meat  

Cattle,  meat  byproduct 

Goats,  tat  

Goats,  kidney 

Goats,  meat  .„„ 

Goats,  meat  byproduct  ._.- 

Hogs,  fat  

Hogs,  kidney - 

Hogs,  meat  

Hogs,  meal  byproduct 

Horses,  tat  

Horses,  kidney „,. 

Horses,  moat  . _.. 

Horses,  meat  bypcoduci  „. 

Milk  „_„ 

Sheep,  fat  __.„„._._ 

Sheep,  kidney  ._„,.__—._._ 

Sheep,  meat  „ 

Sheep,  meat  byproduct  


Pans 
per 


0.1 

0.5 

0.1 

0.1 

0.1 

0.S 

0.1 

0.1 

0.1 

0.5 

0.1 

0.1 

0.1 

0.5 

0.1 

0.1 

0.05 

0.1 

0.5 

0.1 

0.1 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  combined  residues  of  the 
herbicide  metsulfuron  methyl  and  its  4- 
hydroxy  metabolite  (methyl  2-[|l(t4- 
methoxy-6-methyl-1.3.5-triazin-2-yl) 
aminojcarbonylj-aminol        sulfonyll-4- 
hydroxybenzoate))  in  connection  with 


use  of  the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table. 


0.1 
20.0 

0.3 
1S.0 
15.0 
15.0 

0.05 

0.1 

5.0 
20.0 

0.3 


Commodity 

Parts  per 

mnion 

ExpltaiKirV 

nevocalion 

D«e 

Sorghum,  fodder 
Sorghum,  forage 
Sorghum,  grain 

0.5 
0.3 
0.4 

12ai/01 
12/31/01 
12«1/01 

(c)  Tolerances  with  regional 
registrations.  IReserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

[FR  Doc.  99-32852  Filed  12-15-99;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  Part  61 


RIN  3067-AD05 


National  Flood  Insurance  Program 
(NFIP):  Standard  Flood  Inaurance 
Policy 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTXm:  Final  rule. 

StMNURY:  We  (FEMA)  are  increasing  the 
limit  of  liability  under  Coverage  D — 
Increased  Cost  of  Compliance  of  the 
Standard  Flood  Insurance  Polic>'  ham 
$15,000  to  $20,000.  New  information 
indicates  an  expected  decrease  in 
annual  claims,  and  based  on  this 
decrease,  we  believe  the  limit  of  liability 
can  be  increased  with  no  change  in 
premium. 

EFFECTIVE  DATE:  May  1,  2000. 
FOR  FUtrmER  MFORMATION  CONTACT: 
Charles  M.  Plaxico.  )r..  Federal 
Emergency  Management  Agenc>'. 
Federal  Insurance  Administration,  (202) 
646-3422,  (facsimile)  (202)646-4327.  or 
(email)  charles.plaxico^ema.gov. 
SUPPLEMENTARY  MFORMATION:  On 
February  25.  1997.  we  published  in  the 
FederalRegister.  62  FR  8391 .  a  final 
rule  that  adds  Coverage  D — Increased 
Cost  of  Compliance  (ICC)  to  the 
Standard  Flood  Insurance  Policy,  We  set 
the  limit  of  liability  for  this  coverage  at 
$15,000.  We  considered  several  issues 
in  arriving  at  that  figure. 

First,  the  pricing  for  tliis  coverage  has 
to  be  actuarially  sound  with  premiums 
varying,  to  the  extent  possible,  by  risk. 
Second.  §  555  of  the  National  FIcxmI 
Insurance  Reform  Act  of  1994,  which 
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mandates  ICC  coverage,  sets  a  cap  of  $75 
that  we  may  charge  for  this  coverage. 
Third,  qui  iniUal  estimates  were  that  the 
number  of  policyholders  receiving 
benefits  under  ICC  coverage  would  be 
between  3400-3700  each  year.  Fourth, 
we  considered  the  uncertainties 
associated  with  the  introduction  of  the 
product,  especially  since  we  had  had  no 
direct  experience  with  ICC  coverage. 
In  makmg  initial  estimates  of  ICC 
claims,  we  had  access  to  our  loss 
experience  from  1978  through  1994.  The 
latest  experience  period  for  estimating 
ICC  claims  runs  through  1998.  Based  on 
our  additional  experience  with  flood 
losses — losses  large  enough  to  trigger 
community  declarations  of  substantial 
damage — we  have  decreased  the  number 
of  expected  aimual  ICC  claims  to  a  range 
of  2700—2900.  On  this  basis,  we  are 
confident  that  the  limit  of  liability  for 
ICC  coverage  can  be  increased  from 
S15.000  to  $20,000  (a  33%  increase) 
with  no  change  in  premium.  The 
number  of  ICC  claims  actually  filed 
since  the  introduction  of  this  coverage 
is  small  compared  to  the  number  that 
we  expected  based  on  om  flood  claims 
filed  under  building  coverage.  We 
intend  to  continue  analyzing  this 
discrepancy,  malce  further  adjustments 
in  premium  charges,  coverage  amounts, 
or  both  as  warranted,  and  to  continue 
our  education  efforts  with  policyholders 
and  local  officials  to  make  sure  that  they 
adequately  understand  the  coverage. 

AdministratlTe  Procedure  Act 
DeterminaUon 

We  are  publishing  this  final  nile 
without  opportunity  for  prior  public 
comment  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  This  final 
rule  is  a  rule  of  agency  procedure  or 
practice  that  is  excepted  from  the  prior 
public  comment  requirements  of 
§  553(b).  The  rule  makes 
nonsubstantive,  nonsignificant  changes 
to  44  CFR  part  61  by  conferring  a  benefit 
to  flood  insurance  policyholders, 
increasing  coverage  for  the  increased 
cost  of  compliance  without  an  increase 
in  premium. 

National  Environmental  Policy  Act 

The  requirements  of  44  CFR  Part  10. 
Environmental  Consideration, 
categorically  exclude  this  final  rule.  We 
have  not  prepared  an  environmental 
impact  assessment. 

Executive  Order  12866,  Regulatory 
Platming  and  Review 

This  final  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§  2(f)  of  E.O.  12866  of  September  30. 
1993,  58  FR  51735,  but  attempts  to 
adhere  to  the  regulatory  principles  set 


forth  in  E.O.  12866.  The  Office  of 
Management  and  Budget  has  not 
reviewed  this  final  rule  under  E.O. 
12866. 

Paperwork  Reduction  Act 

The  final  rule  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995. 

Executive  Order  13132,  Federalum 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  13132,  Federalism, 
dated  August  \,  1999.  The  rule  simply 
increases  coverage  for  the  increased  cost 
of  compliance  from  $15,000  to  $20.00b 
without  an  increase  in  premium.  It 
involves  no  preemption  of  State  law  nor 
does  it  limit  State  policymaking 
discretion.  In  light  of  the  purpose  of  the 
rule  and  the  absence  of  federalism 
implications,  we  have  not  consulted 
with  State  and  local  officials  during 
preparation  of  this  rule. 

I  certify  that  the  requirements  of 
Executive  Order  13132  have  been  met  in 
a  meaningful  and  timely  manner. 

Executive  Order  12778,  QvU  Justice 
RefiDrm 

This  final  rule  meets  the  applicable 
standard5of§  2(b)(2)  of  E.O.  12778. 

Congressional  Review  of  Agency 
Rulemaldng 

We  have  sent  this  final  rule  to  the 
Congress  and  to  the  General  Accounting 
Office  under  the  Congressional  Review 
of  Agency  Rulemaking  Act.  Pub.  L.  104- 
121.  The  rule  is  not  a  "major  rule" 
within  the  meaning  of  that  Act.  It  is  an 
administrative  action  in  support  of 
normal  day-to-day  activities  that 
increases  a  benefit  to  policyholders 
without  increasing  premiums.  It  does 
not  result  in  nor  is  it  likely  to  result  in 
an  annual  effect  on  the  economy  of 
$100,000,000  or  more.  It  will  not  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  "significant  adverse  effects"  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  final  rule  is 
exempt  (1)  frtjm  the  requirements  of  the 
Regulatory  Flexibility  Act,  and  (2)  from 
the  Paperwork  Reduction  Act.  The  rule 
is  not  an  imfunded  Federal  mandate 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104—4.  It  does  not  meet  the 
$100,000,000  threshold  of  that  Act,  and 
any  enforceable  duties  are  imposed  as  a 
condition  of  Federal  assistance  or  a  duty 


arising  from  participation  in  a  voluntary 
Federal  program. 

List  of  Subjects  in  44  CFR  Part  61 

Flood  insurance. 

Accordingly,  we  amend  44  CFR  part 
61  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq.: 
Reorganization  Flan  No.  3  of  1978.  43  FR 
41943.  3  CFR.  1978  Comp..  p.  329;  E.O. 
12127  of  Mar.  31.  1979,  44  FR  19367.  3  CFR, 
1979  Comp,  p.  376. 

2.  The  first  sentence  of  the  second 
paragraph  of  Coverage  D — Increased 
Cost  of  Compliance  in  Article  4  of 
Appendix  A(l)  to  Part  61  that  begins 
"The  limit  of  liability  *  *  *"  is  revised 
to  read  as  follows: 

Appendix  A(l)  to  Part  61 


Article  4 


Coverage  D— Increased  Cost  of 
Compliance 

*  •        •        *        • 

The  limit  of  liability  tmder  this 
Coverage  D  (Increased  Cost  of 
Compliance)  is  $20,000.  •  *  • 

*  •        •        *        • 

2.  The  first  sentence  of  the  second 
paragraph  of  Coverage  D — Increased 
Cost  of  Compliance  in  Article  4  of 
Appendix  A(2)  to  Part  61  that  begins 
"The  limit  of  liability  *   •   *"  is  revised 
to  read  as  follows: 

Appendix  A(2)  to  Part  81 


Article  4 


Coverage  D— Increased  Cost  of 

Compliance 

***** 

The  limit  of  liability  tmder  this 
Coverage  D  (Increased  Cost  of 
Compliance)  is  S20.000.   •   •  « 
•        •        *        •        * 

3.  The  first  sentence  of  the  second 
paragraph  of  Coverage  D— Increased 
Cost  of  Compliance  in  Article  4  of 
Appendix  A(3)  to  Part  61  that  begins 
"The  limit  of  liability  "   *  *"  is  revised 
to  read  as  follows: 

Appendix  A(3)— to  Part  61 


Article  4 


Coverage  D — Increased  Cost  of 
Compliance 

***** 

The  limit  of  liability  imder  this 
Coverage  D  (Increased  Cost  of 
Compliance)  is  $20,000.   •   •  * 

***** 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance":  No.  83.516. 
"Disaster  Assistance") 

Dated:  December  13.  1999. 
)o  Ann  Howard, 
Adwinistnitor, 

Federal  Insurance  Administration. 
IFR  E)oc.  99-32657  Filed  12-15-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Parts  21 1 ,  235.  238  and  240 
[Docket  No.  FRA-S9-6625,  Notice  No.  1] 
RIN2130-AB37 

Revised  Docket  Filing  Procedures  for 
Federal  Railroad  Administration 
Rulemaking  and  Adjudicatory  Dockets 

AGENCY:  Federal  Railroad 
Administration  (FRA).  DCTT. 
ACTION:  Final  rule. 

summary:  The  Federal  Railroad 
Administration  has  consolidated  its 
docket  operations  with  those  of  other 
Department  of  Transportation  operating 
elements.  DOT'S  nine  separate  docket 
facilities  have  been  consolidated  into 
the  Centralized  Docket  Management 
System  and  have  been  converted  from  a 
paper-based  system  to  an  optical 
imaging  system  for  more  efficient 
storage,  management  and  retrieval  of 
docketed  information.  This  conversion 
is  intended  to  provide  better  service  and 
more  widespread  access  to  both  the 
public  and  government  users.  This  final 
rule  provides  details  of  new  docket 
filing  procedures  for  FRA  regulatory  and 
adjudicatory  proceedings. 

This  final  rule  also  amends  certain 
FRA  rules  to  provide  accurate 
information  to  the  public  regarding 
filing  requirements  for  FRA 
proceedings. 

DATES:  This  final  rule  is  effective 
February  14,  2000. 
ADDRESSES:  Dockets  opened  after 
September  15. 1998,  are  available  for 
inspection  and  copying  in  DOT'S 
Central  Docket  Management  System 
located  in  room  PL— 401  at  the  Plaza 
level  of  the  Nassif  Building.  400 
Seventh  Street.  SW.  Washington.  OC 
20590.  Docket  materials  filed  in  the 


Central  Docket  Management  System  are 
also  available  for  viewing  and 
downloading  on  the  Internet  at  http:// 
dms. dot.gov. 

AH  rulemaking  comments,  comments 
pertaining  to  regulatory  waiver  dockets, 
railroad  block  signal  applications, 
special  approval  proceedings,  and 
submissions  related  to  adjudicatory 
dockets  (e.g.  hearings  on  engineer 
certification  denials  or  revocations) 
should  be  submitted  to  DOT's  Central 
Docket  Management  System,  401  Plaza 
level.  Nassif  Building  at  the  U.S. 
Department  of  Transportation,  Room  PL 
401 ,  400  Seventh  Sfreet,  SW. 
Washington,  DC  20590-0001  between 
the  hours  of  10  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Testier,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  1120 
Vermont  Avenue.  N.W..  Mail  Stop  10. 
Washington,  D.C.  20590  (telephone 
202-493-6061)  (e-mail  address: 
mark.tessler@fra.dot.gov). 
SUPPLEMENTARY  INFORMATKIN:  On  March 
15. 1995.  EKDT  issued  a  public  meeting 
notice  (60  FR  14050)  concerning  the 
centralization  and  computerization  of 
UOT  dockets.  On  June  10. 1996.  at  61 
FR  29282.  the  Office  of  the  Secretary' 
(OSTJ  published  a  final  rule  revising  the 
filing  procediues  for  OST  dockets. 
FRA's  transition  to  the  DOT-wide 
Central  Docket  Management  System 
(Central  Dockets)  began  in  September 
1998.  All  new  regulatory  and 
adjudicatory  dockets  established  after 
that  date  are  located  in  the  central 
docket  facility.  Therefore,  all  comments 
and  related  documents  filed  in  those 
proceedings  should  be  sent  to  the 
docket  facility  address  listed  above. 
Each  Federal  Register  notice  requesting 
comments  from  the  public  in  a 
proceeding  will  contain  instructions  on 
how  to  file  comments  and  where  they 
should  be  sent.  While  we  prefer  that  all 
comments  and  related  documents  be 
sent  directly  to  the  new  facility'.  ITIA 
will,  for  the  foreseeable  future,  ensure 
that  documents  sent  directly  to  FRA 
will  be  forwarded  to  the  Central  Docket. 
The  date  of  receipt  will,  however,  be  the 
date  and  time  logged  in  at  the  Central 
Docket. 

Internet  Access  to  Docket  Materials 

The  change  in  docket  filing 
procedw^s  announced  in  this  notice 
will  provide  the  public  with 
unprecedented  access  to  FRA's  public 
dockets.  All  documents  in  FRA's  public 
dockets  established  in  the  central  docket 
system  are  accessible  through  the 
Internet  at  http://dms.dot.gov.  Detailed 
information  is  available  at  that  Web  site 
to  assist  the  public  in  viewing 


dociunents  filed  in  FRA's  and  other 
DOT  administrations'  regulatory  and 
adjudicatory  proceedings.  In  order  to 
view  documents,  a  software  program 
called  a  document  image  viewer  must 
be  installed  on  your  computer  The  Web 
site  listed  above  provides  information  as 
to  how  such  viewer  programs  (also 
knovim  as  "plug-ins  "),  which  are 
generally  available  free  of  charge,  may 
be  dowiiloaded  onto  your  computer. 
When  downloaded,  the  viewer  program 
installs  itself  into  your  ciurent  internet 
browser  to  enable  the  documents  to  be 
viewed.  In  many  cases.  Internet 
browsers  already  contain  such  plug-ins 
without  the  need  for  additional  action 
by  the  user. 

Filing  of  Submissions  to  the  Central 
Docket 

Paper  Filing 

At  the  present  time,  to  ensure  that  the 
highest  quality  image  is  captured  during 
the  scanning  process,  we  request  that 
documents  be  typed  double  spaced  on 
8V2  by  11  inch  while  paper  with  dark 
type  (not  green)  to  provide  adequate 
contrast  for  reproduction.  Original 
docimients  should  he  unbound,  without 
tabs,  to  reduce  possible  damage  to  the 
docimient  during  removal  of  fasteners 
and  to  facilitate  the  use  of  a  high-speed 
mechanism  for  automated  scaiuiing. 
Multi-page  documents  may  be  clipped 
vdth  a  removable  clip  or  other  similar 
device.  Filers  are  requested  to  provide 
one-sided  original  documents  to  speed 
the  physical  scaiming  pnx;ess.  but  the 
capability  to  sort  and  copy  double-sided 
copies  is  available.  Specific  filing 
instructions  will  be  found  on  the 
Central  Docket  web  site.  We  anticipate 
that  those  instructions  and  technical 
requirements  will  periodically  change 
due  to  advances  in  document  storage 
and  retrieval  technology. 

In  the  unlikely  event  that  written 
materials  cannot  be  scaimed  they  will 
be  .'ilored  at  FRA's  own  docket  hcility 
and  a  cross-reference  to  the  location  of 
the  material  will  be  noted  in  the  docket 
file.  Similarly,  non-scannable  items 
such  as  videotapes,  and  non-paper 
items,  will  be  stored  at  FRA's  docket 
facility. 

Electronic  Filing 

In  addition  to  traditional  paper 
filings,  comments  and  related  files  may 
be  submitted  electronically  to 
established  dockets.  Because  technolog>' 
in  this  area  is  changing  ver>'  rapidly, 
directions  and  technical  requirements 
for  such  submissions  are  not  being 
specified  in  this  notice,  but  may  be 
foimd  at  the  Central  Docket  w^  site. 
This  will  enable  the  public  to  lake 
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immediate  advantage  of  changes  in 
taclinology  as  they  are  adopted  by  the 
Central  Docket.  Each  Federal  Register 
notice  requesting  comments  from  the 
public  in  a  proceeding  will  contain 
specific  information  regarding 
electronic  filing  of  comments. 

Section  by  Section  Analysis  of 
Regulatory  Amendments  To  Reflect  the 
Change  in  Docket  Facilities 

Part  209 

Part  209,  "Railroad  Safety 
Enforcement  Procedures"  describes 
certain  procedures  employed  by  FRA  in 
Its  enforcement  of  statutes  and 
regulations  related  to  railroad  safety. 
Subpart  B  of  part  209,  prescribes  rules 
of  procedure  for  the  assessment  of  civil 
penalties  pursuant  to  the  Federal 
hazardous  materials  transportation  law. 
Subpart  C  prescribes  rules  of  procedure 
leading  to  the  issuance  of  compliance 
orders,  while  subpart  D  prescribes  the 
rules  of  practice  for  administrative 
proceedings  relating  to  the 
determination  of  an  individual's  fitness 
for  performing  safety-sensitive 
functions.  No  changes  are  being  made  to 
these  provisions.  Section  209.9,  "Filing" 
provides  that  all  materials  filed  with 
FRA  in  connection  with  a  proceeding 
under  subpart  B,  C,  or  D  shall  be 
submitted  to  the  Assistant  Chief 
Counsel  for  Safety.  If  the  informal 
proceedings  prescribed  in  these 
subparts  evolve  into  adjudicatory 
proceedings,  the  hearing  officer  or 
presiding  officer  will  take  appropriate 
steps  to  create  a  public  docket  and  will 
provide  the  necessary  direction  to  the 
parties  as  to  proper  filing  procedures. 

Part  211 

Part  211  of  title  49  of  the  Code  of 
Federal  Regulations,  "Rules  of 
Practice",  provides  for  the  rules  of 
practice  that  apply  to  rtilemaking  and 
waiver  proceedings,  review  of 
emergency  orders,  and  miscellaneous 
safety-related  proceedings  and  informal 
safety  inquiries.  Part  211  contains 
various  references  to  filing  of 
documents  with  the  Docket  Clerk.  This 
part  is  being  revised  to  reflect  the  new 
filing  procedures  and  locations. 

The  definition  and  address  of  the 
docket  clerk  in  section  211.1(b)(4)  is 
being  amended  to  include  the  DOT 
Docket  Management  System.  Each 
regulation  containing  a  filing 
requirement  will  specify  the  office  in 
which  a  document  should  be  filed, 
however,  generally,  if  a  party  is  filing  a 
document  to  a  docket  which  has  already 
been  established  (after  November  1, 
1998),  that  document  should  be  filed 
with  the  DOT  Docket  Management 


System  and  should  contain  the  unique 
docket  number  assigned  to  that 
proceeding.  However,  if  a  docket  has 
not  yet  been  established  by  FRA, 
correspondence  and  documents  should 
be  sent  to  FRA.  For  example.  reque.sts 
that  FRA  issue  a  regulatory  waiver,  or 
petitions  for  rulemaking  should  be  sent 
directly  to  FRAs  Docket  Clerk  who  will 
take  steps  to  open  a  docket,  if 
appropriate. 

New  paragraph  211.5(a)  provides  that 
regulatory  and  other  dockets  created 
after  November  1, 1998,  are  maintained 
by  the  DOT  Docket  Management  System 
and  may  be  accessed  at  the  Central 
Dockets  office  or  on  the  Internet.  The 
records  available  include  rulemaking 
and  waiver  petitions,  applications  for 
special  approval,  grandfathering 
petitions  under  part  238,  emergency 
orders,  notices,  comments  received  in 
response  to  notices,  hearing  transcripts, 
final  rules,  denials  of  rulemaking 
petitions,  grants  and  denials  of  waiver 
and  other  petitions. 

New  paragraph  211.5(b)  provides  that 
the  type  of  records  dted  in  paragraph 
(a),  but  created  prior  to  November  1 , 
1998,  remain  available  at  FRA's  docket 
room  at  its  headquarters  at  1120 
Vermont  Avenue,  NW,  Washington,  DC 
20590. 

Part23S 

Part  235  "Instructions  Governing 
Applications  for  Approval  of  a 
Discontinuance  or  Material 
Modification  of  a  Signal  System  or 
Relief  From  the  Requirements  of  Part 
236"  is  being  amended  to  eliminate  the 
procedural  requirement  that  notice  of 
the  filing  of  an  application  for  approval 
of  a  discontinuance  or  material 
modification  or  a  request  for 
reconsideration  be  posted  in  the  FRA 
Office  of  Public  Affairs.  For  a  number  of 
years,  notices  have  also  been  published 
in  the  Federal  Register.  Given  the 
availability  of  the  notices  in  the  Federal 
Register  and  over  the  Internet,  posting 
in  the  Office  of  Public  Affairs  is  not 
necessary  for  adequate  public  notice. 
Therefore,  this  section  is  being  revised 
to  provide  for  publication  of  such 
notices  in  the  Federal  Register. 
Part23B 

Part  238.  "Passenger  Equipment 
Safety  Standards ',  is  being  amended  to 
specify  that  comments  in  certain 
proceedings  should  be  filed  with  DOT's 
Central  Docket  Management  System. 
Section  238.21(f)  is  being  amended  to 
provide  that  comments  relating  to  the 
special  approval  procedure  specified  in 
that  section  be  filed  with  the  Central 
Dockets.  The  amendment  also  provides 
that  either  written  or  electronic 


submissions  may  be  made.  Because  of 
the  availability  of  all  comments  on  the 
Internet,  FRA  is  deleting  §  238.21(f)(3) 
which  had  required  certification  of 
filing  of  a  copy  of  the  comment  on  each 
petitioner.  Section  238.203(g),  relating 
to  petitions  for  grandfathering,  is  being 
similarly  amended.  It  is  important  to 
note  that  the  only  provisions  being 
amended  are  those  relating  to  comments 
filed  by  interested  parties:  provisions 
relating  to  filing  of  the  petitions  by 
parties  requesting  relief,  remain 
unchanged. 

Part  240 

Part  240,  "Qualification  and 
Certification  of  Locomotive  Engineers" 
is  also  being  amended  to  specif  the 
situations  in  which  doctunents  should 
be  filed  with  DOT'S  Ontral  Docket 
Management  System  and  those 
situations  in  which  doctunents  should 
still  be  sent  to  FRA's  Office  of  Chief 
Counsel. 

Section  240.403,  which  governs 
petitions  requesting  Locomotive 
Engineer  Review  Board  review  of  a 
railroad's  decision  to  deny  certification, 
deny  tecertification,  or  revoke 
certification,  requires  that  such  petitions 
be  submitted  to  FRA's  Docket  Clerk. 
These  petitions  wrill  still  be  filed  vrith 
the  Office  of  Chief  Counsel. 

Petitions  and  other  dociunents 
associated  vrith  the  administrative 
hearings  prescribed  in  49  CFR  240.409 
(hearing  for  those  adversely  affected  by 
a  decision  of  the  Locomotive  Engineer 
Review  Board)  will  be  filed  in  DOT's 
Central  Docket  Management  System. 
Section  240  407(b)  will  thus  clarify  the 
revised  filing  requirement  . 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  Final  Rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures  of  DOT.  FRA  has  concluded 
that  this  rule  does  not  constitute  a 
significant  rule  under  either  Executive 
Order  12866  or  DOT'S  regulatory 
policies  and  procedures. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  certifies  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  substantial  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations. 

Paperwork  Redaction  Act 

This  rule  contains  no  new 
information  collection  requirements. 
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Environmental  Impact 

FRA  has  evaluated  this  Final  Rule  in 
accordance  v\nth  its  procedure  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.],  and  related  directives. 
This  rule  has  no  impact  on  the 
environment. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  "Federalism,"  and  it  has  been 
determined  that  this  Final  Rule  does  not 
have  federalism  implications. 

Public  Participation 

FRA  is  proceeding  to  a  final  rule 
without  providing  a  notice  of  proposed 
rulemaking  or  an  opportunity  for  public 
comment.  Inasmuch  as  the  final  rules 
issued  today  are  rules  of  agency 
organization,  procedure  and  practice, 
FRA  finds  that  notice  and  opportunity 
for  comment  are  impracticable  and 
unnecessar)'. 

List  of  Subjects  in  49  CFR  Parts  211, 
235,  238  and  240 

Administrative  practice  and 
procedure.  Railroad  safety. 

Therefore  in  consideration  of  the 
foregoing,  parts  211,  235,  238  and  240 
of  tiUe  49,  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  211— (AMENDED] 

1.  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  20103.  20107  and  49 
CFR  1.49. 

2.  Section  211.1(b)(4)  is  revised  to 
read  as  follows: 

§211.1    Qwwral. 

***** 

(b)*  •  * 

(4)  Docket  Clerk  means  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  1120  Vermont 
Avenue,  N.W.,  Mail  Stop  10, 
Washington.  DC.  20590  or  the  Docket 
Clerk,  Department  of  Transportation 
Central  Docket  Management  System, 
Nassif  Building,  Room  Pl-401,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590-0001. 
*         *         *         •         • 

3.  Section  211,5  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  21 1 .5    Ragutatory  docket 

(a)(1)  Records  of  the  Federal  Railroad 
Administration  created  after  November 


1. 1998.  concerning  each  proceeding 
subject  to  this  part  are  maintained  in 
current  docket  form  by  the  DOT  Docket 
Management  System.  These  records 
include  rulemaking  and  waiver 
petitions,  emergency  orders,  notices, 
comments  received  in  response  to 
notices,  hearing  transcripts,  final  rules, 
denials  of  rulemaking  petitions,  grants 
and  denial  of  waiver  and  other 
petitions.  Also  included  are  records 
pertaining  to  applications  for  special 
approval  under  §211.55  and  §238.21  of 
this  chapter,  petitions  for  grandfathering 
approval  under  §  238.203  of  this 
chapter,  signal  applications  imder  parts 

235  and  236  of  this  chapter,  and 
informal  safety  inquiries  under  §  211.61. 

(2)  Any  person  may  examine  docketed 
material  created  after  November  1,  1996: 

(i)  At  the  DOT  Docket  Management 
System,  room  Pl-401  (plaza  level),  400 
Seventh  Street,  S.W.  Washington.  DC. 
20590.  Copies  of  docketed  materials 
may  be  obtained  upon  payment  of  the 
fees  prescribed  by  the  Docket 
Management  System,  or 

(ii)  Through  the  Internet  at  http:// 
dms.dot.gov.  All  docketed  materials  are 
available  for  viewing  and  may  be 
downloaded  for  electronic  storage  or 
printing.  There  is  no  charge  for  this 
service. 

(b)  Records  of  the  Federal  Railroad 
Administration  created  before 
November  1, 1998,  concerning  each 
proceeding  subject  to  this  part  are 
available  in  FRA's  Docket  Office, 
seventh  floor,  1120  Vermont  Avenue, 
Washington,  DC  20590.  .Any  person  may 
examine  docketed  material  at  that 
location  during  normal  business  hours. 
Copies  of  docketed  material  may  be 
obtained  upon  payment  of  the  fees 
prescribed  in  part  7  of  this  title. 

4.  Section  211.7  is  revised  to  read  as 
follows: 

§  211 .7    Rling  requirements. 

(a)  Any  person  may  petition  the 
Administrator  for  issuance,  amendment, 
repeal  or  permanent  or  temporary' 
waiver  of  any  rule  or  regulation.  A 
petition  for  waiver  must  be  submitted  al 
least  3  months  before  the  proposed 
effective  date,  unless  good  cause  is 
shown  for  not  doing  so. 

(b)(1)  All  petitions  and  applications 
subject  to  this  part,  including 
applications  for  special  approval  tmder 
§211.55  and  §238.21  of  this  chapter, 
petitions  for  grandfathering  approval 
under  §  238.203  of  this  chapter,  and 
signal  applications  under  parts  235  and 

236  of  this  chapter,  shall  be  submitted 
in  tiiplicate  to  the  FRA  Docket  Clerk. 
Each  petition  received  shall  be 
acknowledged  in  writing.  The 


acknowledgment  shall  contain  the 
docket  number  assigned  to  the  petition 
or  application  and  state  the  date  the 
petition  or  application  was  received. 
Within  60  days  following  receipt.  FRA 
will  advise  the  petitioner  or  applicant  of 
any  deficiencies  in  its  petition  or 
application. 

(2)  All  comments  submitted  in 
response  to  a  notice  and  other  material 
pertaining  to  proceedings  subject  to  this 
part,  including  comments  submitted  in 
response  to  requests  for  special  approval 
under§211.55  and  §238.21  of  this 
chapter,  petitions  for  grandfathering 
approval  under  §  238.203  of  this 
chapter,  and  signal  applications  under 
parts  235  and  236  of  this  chapter,  shall 
be  submitted  to  the  DOT  Central  Docket 
Management  Syiitem  and  shall  contain 
the  assigned  docket  number  for  that 
proceeding.  The  form  of  such 
submissions  may  be  in  written  or 
electronic  form  consistent  with  the 
standards  and  requirements  established 
by  the  Central  Docket  Management 
System  and  posted  on  its  web  site  at 
http://dms.dot.gov. 

5.  The  second  sentence  of  §211. 19(a) 
is  revised  to  read  as  follows: 

§211.19    Petitions  for  extensions  of  time  to 
comment. 

(a)  *   •    *  The  petition  must  be 
received  by  the  FRA  Docket  Clerk  not 
later  than  io  days  before  expiration  of 
the  time  stated  in  the  notice  and  must 
contain  reference  to  the  FRA  docket 
number  for  the  proceeding  involved. 


PART  235— (AMENDED] 

6.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  49  U.S.C  20103,  20107,  and  49 
CFR  1.49. 

7.  Section  235.14  is  revised  to  read  as 
follows: 

§235.14    Notice. 

The  FRA  will  publish  notice  of  the 
filing  of  an  application  or  a  request  for 
reconsideration  of  an  application  in  the 
Federal  Register  and  a  copy  of  such 
notice  will  be  available  at  the 
Departmeut  of  Transportation  Central 
Docket  Management  System,  Nassif 
Building.  Room  Pl-40i.  400  Seventh 
Sti^et.  S.W..  Washington,  DC.  20590. 
and  on  the  Docket  Management 
System's  Web  site  at  http://dms.dot.gov. 

PART  23»-(AMENOEO] 

8.  The  authority'  citation  for  part  238 
continues  to  reed  as  follows: 
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Authorily:  49  U.S.C.  20103,  20107,  20133 
20141.  20302-03,  20306,  and  20701-02^  49 

CFR1.49. 

9.  Section  238.21(f)  is  revised  to  read 
a!!  follows: 

}  238.21    SpKial  approval  procadura. 
•         •         •         •         ■ 

(f)  Comment.  Not  later  than  30  days 
from  the  date  of  pablication  of  the 
notice  in  the  Federal  Register 
concerning  a  petition  under  paragraphs 
(b)  and  (c)  of  this  section,  any  person 
may  comment  on  the  petition. 

(1)  Each  comment  shall  set  forth 
specifically  the  basis  upon  which  it  is 
made,  and  contain  a  concise  statement 
of  the  interest  of  the  commenter  in  the 
proceeding. 

(2)  Each  comment  shall  be  submitted 
to  the  DOT  Central  Docket  Management 
System,  Nassif  Building,  Room  Pl-401. 
400  Seventh  Street.  S.W..  Washington, 
D.C.  20590,  and  shall  contain  the 
assigned  docket  number  for  that 
proceeding.  The  form  of  such 
submission  may  be  in  written  or 
electronic  form  consistent  with  the 
standards  and  requirements  established 
by  the  Central  Docket  Management 
System  and  posted  on  its  web  site  at 
http://dms.dot.gov. 

•        •        •        •        • 

10.  Section  23e.203(g)  is  revised  to 
read  as  follows: 

i  238.203    Static  and  ttrangtti. 

CgJ  Comment.  Not  later  than  30  days 
from  the  date  of  pubhcation  of  the 
notice  in  the  Federal  Register 
concerning  a  petition  under  paragraph 
(d)  of  this  section,  any  person  may 
comment  on  the  petition. 

(1)  Each  comment  shall  set  forth 
specifically  the  basis  upon  which  it  is 
made,  and  contain  a  concise  statement 
of  the  interest  of  the  commenter  in  the 
proceeding. 

(2)  Each  comment  shall  be  submitted 
to  the  DOT  Central  Docket  Management 
System,  Nassif  Building,  Room  Pl-401 
400  Seventh  Street,  SW.  Washington, 
DC  20590,  and  shall  contain  the 
assigned  docket  number  for  that 
proceeding.  The  form  of  such 
submission  may  be  in  written  or 
electronic  form  consistent  with  the 
standards  and  requirements  establistied 
by  the  Central  Docket  Management 
System  and  posted  on  its  web  site  at 
http://dms.dot.gov. 


Aullurily:  49  U.S.C.  20103,  20107,  20135- 
49CFR1.49. 

12.  Section  240.403(b)(2)  is  revised  as 
follows: 

5240.403    Prtltlon  r«<julr«fi»nt». 

(b)*  *   ■ 

(2)  Be  submitted  in  tripUcate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  1120 
Vermont  Avenue.  NW,  Washington  DC 
20S90; 
•         «         •         •         . 

13.  Section  240.407(h)  is  revised  to 
read  as  follows: 

1240.407    RaquMt  for  a  hearing. 

(b)  To  exercise  that  right,  the 
adversely  affected  party  shall,  within  20 
days  of  service  of  the  Boards  decision 
on  that  party,  file  a  written  request  with 
the  Docket  Clerk,  Department  of 
Transportation  Central  Docket 
Management  System,  Nassif  Building, 
Room  Pl-401,  400  Seventh  Street,  S  W 
Washington,  DC.  20590.  The  form  of 
such  request  may  be  in  written  or 
electronic  form  consistent  with  the 
standards  and  requirements  established 
by  the  Central  Docket  Management 
System  and  posted  on  its  web  site  at 
http://dms.dot.gov. 
*        •        •        »        • 

Issued  in  Washington,  D.C.  on  September 
30, 1999. 

lolena  M.  Molitoris, 

Adminigtrator 

IFR  Doc.  99-32447  Filed  12-15-99:  8:45  ami 

BUJNO  CODE  «to-oa-r 


OEPARTMEMT  OF  COMMERCE 

National  Oceanic  and  Atmosphartc 
Administration 

50  CFR  Parta  222  and  223 

[Ooclwt  No.991 207322-9328- 
O2:l.0.120a990] 

RIN  0648-AN45 

Saa  Turtla  Conaarvatkm:  RaatricUona 
to  Rahing  Acttvitlas 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Temporary  rule:  request  for 

comments. 


PART  240— {AMENDED] 

11.  The  authority  citation  for  part  240 
continues  to  reed  as  follows: 


StJMMARV:  NMFS  is  closing  the  waters  of 
Pamhco  Sound,  North  Carohna  to 
fishing  with  gillnets  with  a  mesh  size 
larger  than  5  inches  (12.7  cm)  stretched 
mesh  for  a  30-day  period.  The  closed 


area  includes  all  inshore  waters  of 
PanUico  Sound  south  of  35°23'  N,  lat. 
and  east  of  re'OS'  W.  long.  NMFS  is 
taking  this  action  because  of  its 
determination  that  the  large  mesh 
gillnet  fishery  is  the  most  likely  cause 
of  significant  increases  in  the  stranding 
of  sea  turtles  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  (ESA)  in  Pamilco  Sound. 
This  action  is  necessary  to  protect 
threatened  and  endangered  turtles  from 
being  taken  by  the  large  mesh,  gillnet 
fishery  in  Pamlico  Sound. 
DATES:  This  action  is  effective  from 
December  10, 1999  through  January  10, 
2000.  Comments  on  this  action  are 
requested,  and  must  be  received  at  the 
appropriate  address  or  fax  number  (See 
AOOnESSes)  by  no  later  than  5:00pm, 
eastern  standard  time,  on  January  10 
2000.  ' 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Comments  may  also  be  sent  via 
fax  to  301-713-0376.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz  (ph.  727-570-5312 
fax  727-570-5517,  e-mail 
Chuck.Oravetzenoaa.gov),  or  Barbara  A. 
Schroeder  (ph.  301-713-1401,  fax  301- 
713-0376,  e-mail 
Barbara.Schroeder@noaa.gov), 
SUPPtEMENTARY  INFORMATKMC      ' 

Background 

All  sea  turtles  that  occur  in  U.S, 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  [Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata)  are 
hsted  as  endangered.  Loggerhead 
(CoreKa  caretta)  and  green  {Chelonia 
mydas]  turtles  are  hsted  as  threatened, 
except  for  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  Usted  as  endangered. 

Under  the  ESA  and  its  implementing 
regulations,  taking  sea  turtles — even 
incidentally — is  prohibited,  with 
exceptions  identified  in  50  CFR 
223.206.  The  incidental  take  of 
endangered  species  may  only  legally  be 
authorized  by  an  incidental  take 
statement  or  an  incidental  take  permit 
issued  pursuant  to  section  7  or  10  of  the 
ESA.  Existing  sea  turtle  conservation 
regulations  specify  procedures  that 
NMFS  may  use  to  determine  that 
unauthorized  takings  of  sea  turtles  are 
occurring  during  fishing  activities,  and 
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to  impose  additional  restrictions  to 
conserve  listed  sea  turtles  and  to 
prevent  unauthorized  takings  (50  CFR 
223.206(d)(4).  Restrictions  may  be 
effective  for  a  period  of  up  to  30  days 
and  may  be  renewed  for  additional 
periods  of  up  to  30  days  each.     . 

Recent  Events 

The  Sea  Turtle  Salvage  and  Stranding 
Network  has  documented  a  high  level  of 
sea  tiulle  strandings  in  North  CaroUna 
this  fall.  Beginning  November  1.  1999, 
large  numbers  of  sea  turtles  have  been 
stranding  in  PamUco  Sound,  North 
CaroUna,  particularly  in  the  vicinity  of 
Hatteras  and  Ocracoke  Inlets.  The 
strandings  through  the  week  ending 
December  4  have  totaled  74,  including 
39  endangered  Kemps  ridley  sea  turtles. 
The  total  number  of  strandings  in  North 
Carolina  for  1999  is  2.3  times  the 
average  armual  strandings  from  1980  to 
1999.  The  total  number  of  Kemp's  ridley 
strandings  in  1 999  is  7  times  the  average 
aimual  for  the  same  time  period. 

Several  fisheries,  including  trawling 
for  shrimp  and  crabs  and  gillnetting  for 
speckled  trout  and  southern  flounder, 
have  been  operating  in  Pamlico  Sound 
over  the  period  of  the  turtle  strandings. 
After  conducting  aerial  surveys  of  the 
fishing  activity  and  reviewing  other 
available  information  on  the  fisheries, 
NMFS  determined  that  sink  gillnetting 
for  southern  flounder  was  the  most 
likely  cause  of  the  elevated  turtle 
mortality.  Gillnet  vessels  and  many 
untended  gillnets  were  observed  in  the 
Sound  near  the  areas  of  highly 
concentrated  tuitie  strandings.  Small 
turtles,  such  as  the  Kemp's  ridley,  are 
likely  to  be  entangled  in  the  large  mesh 
sizes  used  in  these  gillnets.  Necropsies 
of  stranded  animals  have  generally 
indicated  that  they  were  healthy  and 
had  been  foraging  prior  to  their  deaths. 
As  the  weather  cools  in  the  fall  and 
winter,  the  sea  turtles'  migrations 
through  and  out  of  the  North  Carolina 
sounds  make  them  extremely  vulnerable 
to  fishing  effort  that  is  concentrated  at 
the  inlets. 

NMFS  discussed  the  situation  with 
the  North  Carolina  Division  of  Marine 
Fisheries  (NCDMF)  on  November  19, 
1999.  At  that  time,  NCDMF  did  not 
believe  that  any  action  was  necessary  to 
regulate  the  large  mesh  flounder  gillnet 
fishery  on  the  basis  that  the  fishery 
would  be  winding  down  seasonally  and 
that  the  available  evidence  was  not 
strong  enough  to  confirm  conclusively 
that  this  fishery  was  responsible  for  the 
turtle  mortality.  To  develop  additional 
information,  NCDMF  deployed 
observers  aboard  gillnet  vessels  fium 
November  22-24.  In  5  trips  aboard 
flounder  gillnet  vessels,  two  Kemp's 


ridley  turtles  were  taken.  No  tiutles 
were  taken  in  6  Uips  aboard  speckled 
trout  gillnet  vessels. 

NMFS  deployed  a  Protected 
Resources  Enforcement  Team  (PRET)  to 
North  Carolina  for  further  investigations 
in  late  November.  PRET  has  worked 
cooperatively  with  the  North  Carolina 
Marine  Patrol  to  investigate  the  role  of 
the  different  fisheries  in  the  turtle 
deaths.  PRET  investigations  so  far 
indicate  that  flounder  gillnetting  is  the 
probable  cause  of  the  great  majority  of 
the  turtle  mortality. 

There  are  approximately  30  to  40 
boats  participating  in  the  southern 
flounder  gillnet  fishery,  each  setting 
from  2,000  to  10,000  yards  (1  to  5 
nautical  miles  (1 .8  to  9  km))  of  large 
mesh  gillnet,  mostly  concentrated  in  an 
area  about  25  miles  long  by  a  few  miles 
wide.  The  fishery  has  grow-n  rapidly  in 
the  last  few  years.  There  are  no  state 
regulations  on  the  amount  of  net  fished, 
maimer  or  place  of  setting  the  net, 
tending  requirements,  soak  time,  or  the 
length  of  the  season.  Nets  are  generally 
set  and  left  untended  for  1  or  2  days, 
although  even  longer  sets  occur.  TTiis 
year,  bad  weather  after  Thanksgiving 
caused  many  fishermen  to  leave  their 
nets  in  the  water  for  5  to  6  days. 
Although  the  fishery  is  said  to  be 
winding  dowTi,  there  is  no  assurance 
that  fishermen  will  pull  their  nets  out  of 
the  water  soon,  since  there  is  no 
regulatory  end  to  the  season.  As  fish 
catch  rates  decline,  the  nets  may  be  left 
untended  for  even  longer  periods  of 
time  and  pose  an  even  greater  threat  to 
ttulles.  PRET  observed  that  Pamilco 
Sound  had  high  concentrations  of 
gillnets  in  early  December. 

Analysis  of  Other  Factors 

E.xamination  of  the  strandings  in 
PamUco  Sound  indicates  that  the  most 
significant  source  of  sea  turtle  mortality 
is  large  mesh  gillnetting.  The  carcasses 
have  primarily  been  coming  ashore  in 
the  vicinity  of  areas  where  gillnetting 
effort  has  been  concentrated,  and  fisher>' 
observers  and  enforcement  officers  have 
observed  sea  captures  in  the  large-mesh 
gillnets.  The  construction  of  the  gear, 
the  extremely  large  amounts  of  netting 
deployed,  and  the  long  soak  times  create 
an  extreme  threat  for  entangling  and 
drowning  sea  turtles  during  their  faU 
migration.  NMFS'  PRET  and  NCDMF 
will  continue  to  investigate  factors  other 
than  southern  flounder  gillnetting  that 
may  contribute  to  sea  turtle  mortality  in 
Pamlico  Sotmd,  including  other 
fisheries  and  environmental  factors. 


Closure  of  Gillnet  Fishing  in  Pamlico 
Sound 

The  incidental  taking  of  an 
endangered  species  of  wildlife  is 
prohibited  by  section  9(a)(1)(B)  of  the 
ESA.  There  are  no  exemptions  to  this 
prohibition  applicable  to  the  southern 
flounder  gillnet  fishery  in  Pamlico 
Sound.  This  fishery  is  known  to  be 
catching  and  kilUng  large  numbers  of 
endangered  Kemp's  ridley  sea  turtles. 
Green  turtles  and  threatened  loggerhead 
turtles  have  also  been  taken.  Section 
11(f)  (16  U.S.C.  1540(f))  of  the  ESA 
authorizes  the  Secretary  of  Commerce  to 
promulgate  regulations  to  enforce  the 
requirements  of  the  Act.  Regulations  al 
50  CFR  223.206(d)(4)  specify  procedures 
that  the  Assistant  Administrator  for 
Fisheries.  NO/^,  (AA)  may  use  to 
impose  additional  restrictions  to 
conserve  listed  sea  turtles  and  prevent 
unauthorized  takings. 

Therefore,  the  AA  issues  this 
determination  that  takings  of 
endangered  sea  turtles  by  southern 
flounder  gillnetters  in  PamUco  Sound 
are  unauthorized  by  statute  and  issues 
this  additional  restriction  to  gillnet 
fishing  activities  to  conserve 
endangered  Kemp's  ridley  sea  turtles. 
Specifically,  the  AA  closed  the  waters  of 
Pamlico  Sound.  North  CaroUna  lo 
fishing  with  gillnets  wiUi  a  mesh  size 
larger  than  5  inches  (12.7  cm)  stretched 
mesh.  The  closed  area  includes  all 
inshore  waters  of  Pamlico  Sound  south 
of  3S'23'  N.  lat  (approximalelv  the  end 
of  Avon  Channel)  and  oast  of  76=05'  W. 
long,  (approximately  Bluff  Shoal).  This 
closure  is  effective  from  December  10, 
1 999  through  11:59  p.m.  (local  time) 
January  10.  2000.  For  the  duration  of 
this  closure,  no  gillnet  with  a  mesh  size 
larger  than  5  inches  stretched  mesh  mav 
be  set  in  the  closed  area.  All  such  nets 
that  are  currently  set  must  be  retrieved 
no  later  than  1 1 :59  p.m.  local  time  on 
December  13, 1999.  Any  such  nets 
remaining  in  the  water  after  such  time 
will  be  a  violation  of  this  closure. 

This  restriction  has  been  armounced 
on  the  NOAA  weather  channel,  in 
newspapers,  and  other  media. 

Additional  Conservation  Measures 

The  AA  may  withdraw  or  modify  any 
additional  restriction  on  fishing 
activities  if  the  AA  determines  that  such 
action  is  warranted.  Notification  of  any 
additional  sea  turtle  conservation 
measures,  including  any  extension  of 
this  30-day  action,  will  be  published  in 
the  Federal  Register  pursuant  to  50  CFR 
223.206(d)(4) 

NMFS  wiU  continue  to  monitor  sea 
turtle  strandings  to  gauge  the 
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effectiveness  of  these  conservation 
measures. 

Classification 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  AA  has  determined  that  this 
action  is  necessary  to  respond  to  an 
emergency  situation  to  provide  adequate 
protection  for  endangered  and 
threatened  sea  turtles,  primarily  the 
Kemp's  ridley  turtle,  pursuant  to  the 
ESA  and  other  applicable  law. 

Pursuant  to  5  U.S.C.  553(b)(B),  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportunity  to 
comment  on  this  action.  It  would  be 
contrary  to  the  public  interest  to  provide 
prior  notice  and  opportunity  for 
comment  because  providing  notice  and 
comment  would  prevent  the  agency 
from  implementing  this  action  in  a 
timely  manner  to  protect  the  listed  sea 
turtles.  Notification  of  and  opportunity 
to  comment  on,  this  action  wis 
provided  through  the  proposed  rule 
which  established  these  actions  (57  FR 
18446.  April  30, 1992).  For  the  same 
reasons,  the  AA  finds  good  cause  also 
under  5  U.S.C.  553(d)(3)  not  to  delay  the 
effective  date  of  this  rule  for  30  days. 
NMFS  is  making  the  rule  effective 
December  10. 1999  through  [anuary  10. 
2000.  As  stated  earlier,  this  restriction 
has  been  announced  on  the  NOAA 
weather  radio,  in  newspapers,  and  other 
media. 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required  to  be 
provided  for  this  nodfication  by  5 
U.S.C.  553.  or  by  any  other  law.  the 
analytical  requirements  of  5  U.S.C  601 
et  seq..  are  inapplicable. 

The  AA  prepared  an  Environmental 
Assessment  (EA)  for  the  final  rule  (57 
FR  57348.  December  4.  1992)  requiring 
turtle  excluder  device  use  in  shrimp 
trawls  and  creating  the  regulatory 
framework  for  the  issuance  of  notices 
such  as  this.  Copies  of  the  EA  are 
available  (see  ADDRESSES). 

Dated:  December  10,  1999. 
Penelope  D.  Dalton. 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services, 
IFR  E)oc.  99-32531  Filed  12-10-99;  4;37  pm) 
saxHG  COOC  aS10-22-F 


50  CFR  Part  635 

[l.D.  120199C] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Atlantic  Bluefln  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Retention  limit  adjustment. 

summary:  NMFS  adjusts  the  daily 
retention  limit  for  the  Angling  category 
fishery  for  Atlantic  bluefin  tuna  (BFT) 
in  all  areas  to  one  large  school  or  small 
medium  BFT  (measuring  47  to  less  than 
73  inches  (119  to  less  than  185  cm) 
curved  fork  length)  per  vessel.  The 
Angling  category  trophy  retention  limit 
for  large  medium  and  giant  BFT  remains 
at  one  Ssb  per  vessel,  per  fishing  year. 
This  action  is  being  taken  to  lengthen 
the  fishing  season  and  to  ensure 
reasonable  fishing  opportunities  in  all 
geographic  areas  without  risking 
overharvest  of  the  quota  established  for 
the  Angling  category  fishery. 
DATES:  The  daily  retention  limit 
adjustment  is  effective  1  a.m.,  local 
time,  Fanuar\'  1 ,  2000.  until  Mav  31. 
2000 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida  or  Sarah  McLaughlin.  978-281- 
9260. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
audioritv  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens  Act  (16 
U.S.C.  1801  et  seq,)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  $  635.23  allow 
for  adjustments  to  the  daily  retention 
limits  in  order  to  provide  for  maximum 
utilization  of  the  quota  over  the  longest 
possible  period  of  time.  NMFS  may 
increase  or  reduce  the  per  angler 
retention  limit  for  any  size  class  BFT  or 
may  change  the  per  angler  limit  to  a  per 
boat  limit  or  a  per  boat  limit  to  a  per 
angler  limit. 

Since  October  7.  1999.  NMFS  has 
maintained  the  daily  retention  limit  at 
one  large  school  or  small  medium  BPT 
per  vessel.  In  order  to  maintain  the 
current  daily  retention  limit  through  the 
end  of  the  1999  fishing  year  (May  31. 
2000).  NMFS  must  announce  a  daily 
retention  limit  adjustment  since  the 


current  retention  limit  is  valid  ordy 
through  December  31 .  1999  (64  FR 
10576.  March  5. 1999). 

Preliminary  Large  Pelagic  Survey 
estimates  of  landings  from  the  beginning 
of  the  1999  fishing  year  (June  1.  1999) 
through  November  7.  1999.  indicate  that 
approximately  34  metric  tons  (mt)  of 
school  BFT  and  approximately  44  ml  of 
large  school/small  medium  BFT  have 
been  landed:  reported  landings  of  large 
medium  and  giant  BFT  total 
approximately  1  mt. 

NMFS  adjusts  the  BFT  Angling 
category  daily  retention  limit  for  all 
areas  one  large  school  or  small  meditmi 
BFT  (measuring  47  to  less  than  73 
inches  (119  to  less  than  185  cm)  curved 
fork  length)  per  vessel.  In  addition,  each 
Angling  category  vessel  may  retain  no 
more  than  one  large  medium  or  giant 
BFT  (measuring  73  inches  (185  cm  or 
greater)  per  year.  Landing  rates  during 
the  first  few  months  of  1998  and  1999 
were  low.  but  landing  rates  during  the 
winter  fishery  were  high  in  1996  and 
1997.  This  action  is  being  taken  to 
provide  the  greatest  geographic  and 
temporal  range  of  data  collection  and 
fishing  opportunities  without  risking 
overharvest. 

This  daily  retention  limit  adjustment 
is  effective  January  1  through  May  31. 
2000  The  daily  retention  limit  and  the 
duration  of  daily  retention  limit 
adjustment  have  been  selected  based  on 
an  examination  of  past  catch  and  effort 
rates.  NMFS  will  continue  to  monitor 
the  Angling  category  fishery  closely 
through  the  Automated  Landings 
Reporting  System,  the  North  Carolina 
harvest  tagging  program,  and  the  Large 
Pelagic  Survey.  Depending  on  the  level 
of  fishing  effort  and  catch  rates  of  BFT, 
NMFS  may  determine  tliat  an  interim 
closure  or  additional  retention  limit 
adjustment  is  necessary  to  enhance 
scientific  data  collection  from,  and 
fishing  opportunities  in.  all  geographic 
areas.  Additionally.  NMFS  may 
determine  that  an  allocation  from  the 
school  BFT  reserve  is  warranted  to 
further  fishery  management  objectives. 

If  NMFS  determines,  based  on 
landings  statistics  and  other  available 
information,  that  a  BFT  quota  in  any 
category  or,  as  appropriate,  subcategory 
has  been  exceeded  or  has  not  been 
reached.  NMFS  shall  subtract  the 
overharvest  from,  or  add  the 
underharvest  to.  that  quota  category  for 
the  following  fishing  year,  provided  that 
the  total  of  the  adjusted  category  quotas 
and  the  reserve  is  consistent  with  a 
recommendation  of  ICCAT  regarding 
countr>'  quotas,  the  take  of  school  BFT. 
and  the  allowance  for  dead  discards. 

Closures  or  subsequent  adjustments  to 
the  daily  retention  limit,  if  any.  shall  be 
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announced  through  publication  in  the 
Federal  Register.  In  addition,  anglers 
may  call  the  Atlantic  Tunas  Information 
Line  at  (888)  872-8862  or  (978)  281- 
9305  for  updates  on  quota  monitoring 
and  retention  limit  adjustments.  Anglers 
aboard  Charter/Headboat  category 
vessels,  when  engaged  in  recreational 
fishing  for  school,  large  school,  and 
small  medium  BFT.  are  subject  to  the 
same  rules  as  anglers  aboard  Angling 
category  vessels.  All  BFT  landed  under 
the  Angling  category  quota  must  be 
reported  within  24  hours  of  landing  to 
the  NMFS  Automated  Landings 
Reporting  System  by  calling  (888)  872- 
8862  or.  if  landed  in  the  state  of  North 
Carolina,  to  a  reporting  station  prior  to 
offloading.  Information  about  the  North 
Carolina  harvest  tagging  programs, 
including  reporting  station  locations, 
can  be  obtained  by  calling  (800)  338- 
7804.  In  addition,  anglers  aboard 
permitted  vessels  may  continue  to  tag 
and  release  BFT  of  all  sizes  under  a  tag- 
and-relea.se  program,  provided  the 
angler  tags  all  BFT  so  caught,  regardless 
of  whether  previously  tagged,  with 
conventional  tags  issued  or  approved  by 
NMFS,  returns  such  fish  to  the  sea 
immediately  after  tagging  with  a 
minimum  of  injury,  and  reports  the 
tagging,  and,  if  the  BFT  was  previously 
tagged,  the  information  on  the  previous 
tag  (50  CFR  635.26). 

Classification 

This  action  is  taken  under  50  CFR 
635.23(b)(3).  This  action  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  971  e(  seq.  and  1801 
et  seq. 

Dated;  Decemtwr  9. 1999. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Senice, 

IFR  Doc.  99-32548  Filed  12-15-99:  8;45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[l.D.  120899B] 

Fisheries  of  the  Exclusive  Economic 
Zone  on  Alaska;  Recordkeeping  and 
Reporting  Requirements;  Public 
Workshops 

AGENCY;  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce, 

ACTION:  Notice  of  workshops. 

SUMMARY:  NMFS  will  present 
workshops  on  recordkeeping  and 
reporting  requirements  for  the  Alaska 
groundfish  fisheries. 
DATES:  Workshops  will  be  held  on 
several  dates.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  workshops  will  be  held 
at  several  locations.  See 
SUPPLEMENTARY  INFORMATION 
specific  locations  where  the  workshops 
will  be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  BeardPH.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NIfclFS  and 
the  U.S.  Coast  Guard  North  Pacific 
Regional  Fisheries  Training  Center  will 
present  an  integrated  approach  to  clarify 
and  simplify  NMFS  2000  recordkeeping 
and  reporting  requirements  for  the 
Alaska  groundfish  fisheries,  to 
introduce  the  new  shoreside  processor 
electronic  logbook  delivery  report,  and 
to  provide  information  on  required 
permits  and  instructions  on  completion 
and  submittal  of  the  logsheets  and 
reporting  forms  to  record  information 
for  the  American  Fisheries  Act.  open- 
access  groundfish.  Western  Alaska 
Ommunity  Development  Quota 
Program.  Individual  Fishing  Quota 
Program,  and  the  at-sea  scale  program. 
Instructions  on  completion  of  fish 


tickets  and  the  Commercial  Operators 
Aimual  Report  will  be  presented  by 
Alaska  Department  of  Fish  and  Gaine 
staff.  Comments  bom  the  fishing 
industry  will  be  welcome  on  the 
recordkeeping  and  reporting  program 
and  on  any  related  issues. 

Special  Accommodations  . 

These  workshops  will  be  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Patsv  Bearden  at 
907-586-7228  at  least  7  working  days 
prior  to  the  meeting  dale. 

Dates  of  Workshops 

Wednesday.  December  15.  1999.  10:00 
a.m.-2:00  p  m..  Alaska  local  time 
(A.l.t.): 

Thursday.  December  16. 1999,  7  o.m 
Al.t.; 

Friday,  December  17, 1999, 10:00 
a.m.-2:6o  p.m.,  A.l.t; 

Thursday,  Januar)'  6.  2000. 10;00 
a.m.-2:00  p.m.,  Washington  local  time; 
and 

Wednesday.  February  9.  2O0O.  10:00 
a.m.-2;00  p.m..  Alt. 

Ixication  of  Workshops 

December  15.  1999.  Bidarka  Inn.  575 
Sterling  Highway,  Homer.  AK; 

December  16. 1999.  U.S.  Coast  Guard. 
North  Pacific  Regional  Training  Center. 
Kodiak.  AK; 

December  17. 1999.  U.S.  Coast  Guard. 
North  Pacific  Regional  Training  Center, 
Kodiak,  AK; 

January  6.  2000,  NMFS  Alaska 
Fishery  Science  Onter,  7600  Sand  Point 
Way.  NE,  Seattle,  WA;  and 

Februar>'  9,  2000.  Westmark  Sbee 
Atika  Hotel,  300  Seward  Street.  Sitka. 
AK. 

Dated:  December  9. 1999. 
Bruce  C.  Morehead. 

Acting  D;/M-(or.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
IFR  Doc.  99-32530  Filed  12-10-99;  4:54  pml 
BILLING  COOC  3S10-22-f 
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Proposed  Rules 


Federal  Regisler 

Vol.  64.  No.  241 

Thursday.  December  16,  1999 


Tilts  section  of  the  FEDEflAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
rssuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  pnor  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part*  301,  318,  and  320 

[Docket  No.  9»-a27Rl 

Meat  Produced  by  Advanced  Meat/ 
Bone  Separation  Machinery  and 
Racovacy  Syatems 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  issued  a 
proposed  rule  on  April  13, 1998  (63  FR 
179591  to  clarify  the  regulations  and  to 
supplement  the  rules  for  ensuring 
compliance  with  the  regulatory 
requirements  for  deriving  meat  using 
advances  in  mechanical  meat/bone 
separation  machinery  and  recovery 
(AMR)  systems.  The  comment  period 
closed  on  |une  12,  1998.  After 
consideration  of  the  comments  and 
additional  information  received  by 
FSIS.  the  Agency  is  reopening  the 
comment  period  for  an  additional  30 
days  to  give  the  public  an  opporttmity 
to  review  and  comment  on  the  methods 
and  results  used  by  the  Agricultural 
Research  Service  to  derive  new  iron 
values.  The  public  also  is  encouraged  to 
review  and  comment  on  materials 
submitted  by  a  meat  industry  group 
regarding  economic  effects  and  worlter 
safety  issues  relevant  to  the  proposed 
rule. 

DATES:  Comments  must  be  received  on 
or  before  January  18,  2000. 
ADDRESSES:  Information  used  by  FSIS  in 
developing  the  proposed  excess  iron 
requirement  and  other  information 
concerning  economic  consequences  of 
the  1998  proposal  will  be  available  in 
the  FSIS  Docket  Room  and  on  the  FSIS 
web  site  at  http://viww.fsis.usda.gov. 
Submit  one  original  and  two  copies  of 
written  comments  on  the  new  materials 
to  the  FSIS  Docket  Clerk,  Docket  97- 
027P,  Room  102,  Cotton  Annex.  300 
12th  Street,  SW.  Washington,  DC 


20250-3700.  All  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  Docket 
Room  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Engeljohn,  Ph.D..  Director, 
Regulations  Development  and  Analysis 
Division,  Office  of  Policy.  Program 
Development,  and  Evaluation,  FSIS  at 
(202)  720-5627  or  FAX  (202)  690-0486. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1994,  FSIS  published  a  final  rule 
(59  FR  62552;  December  6,  1994)  to 
amend  the  Federal  meat  inspection 
regulations  by  amending  the  definition 
of  meat  to  include  product  resulting 
from  advanced  meat/bone  separation 
machinery  and  recovery  systems,  or 
AMR.  Advances  made  in  recovery 
technology  precipitated  the  1994 
rulemaking.  The  final  rule  reflected  the 
Agency's  position  that  calcium  content 
limits  and  the  physical  composition  of 
the  bones  were  sufficient  to  ensure  that 
the  plant's  production  process  was  in 
control,  and  that  the  characteristics  and 
composition  of  the  resulting  product 
were  consistent  with  those  of  meat. 

In  1996,  in  response  to  concerns 
raised  by  consumer  groups  and 
members  of  industry,  FSIS  issued  a 
notice  to  solicit  data  and  information 
regarding  compliance  requirements  in 
the  final  rule.  In  1996,  the  Agency  also 
conducted  a  survey  of  the  AMR  beef 
product  produced  from  neckbones  from 
establishments  covered  by  the  final  rule. 
The  data  and  statistical  analysis  of  the 
data  were  presented  to  the  public  in  a 
report  entitled  "Advanced  Meat 
Recovery  System  Survey  Project,"  dated 
February  21, 1997.  As  a  result  of  a 
histological  examination  of  the  1996 
neckbone  survey  samples  for 
hematopoietic  cells  (blood  cell 
precursors),  the  Agency  tentatively 
concluded  that  a  large  proportion  of 
neckbone  samples  included  more  than  a 
negligible  amount  of  bone  marrow. 
Further,  the  AMR  product,  with  respect 
to  other  food  chemistry  properties,  was 
not  comparable  to  corresponding  hand- 
deboned  product,  even  though  a  high 
percentage  of  the  AMR  product  satisfied 
the  requirement  regarding  calcium.  FSIS 
concluded  that  demonstrating 
compliance  with  the  required  limit  on 
calcium  content  was  not  sufficient  to 
ensure  that  the  resulting  product  is 


comparable  to  meat  derived  by  hand 
deboning. 

In  1998,  FSIS  issued  a  1998  proposed 
rule  the  objectives  of  which  were:  (1) 
"To  ensure  that  the  characteristics  and 
composition  of  the  resulting  product  are 
consistent  with  those  of  meat,"  and  (2) 
"To  ensure  that  the  regulations  provide 
clear  standards  *  *   *  that  include 
adequate  markers  for  bone-related 
components  at  greater  than  unavoidable 
defect  levels  (levels  consistent  with 
defects  anticipated  when  meat  is 
separated  from  bone  by  hand)." 

Accordingly.  FSIS  proposed  that  no 
more  than  a  negligible  amount  of  bone 
marrow  could  be  in  a  product  labeled  as 
meat.  FSIS  also  proposed  to  change  the 
calcium  requirement  from  150  mg/lOO  g 
for  a  lot  to  130  mg/lOO  g,  and  to  add  a 
requirement  for  "excess"  iron,  to  ensure 
that  no  more  than  a  negligible  amount 
of  bone  marrow  would  be  present.  In 
addition,  FSIS  advised  that  it 
considered  the  previous  criteria  to  be 
not  adequate  because  they  called  for 
subjective  judgment  and  focused  on  the 
physical  condition  of  the  bones  at  an 
intermediate  step,  rather  than  on  the 
product  being  recovered.  The  Agency 
also  proposed  noncompliance  criteria 
for  spinal  cord  and  central  nervous 
system  tissue. 

The  1998  proposed  "excess"  iron 
standard  was  developed  using  data  from 
the  1996  survey  and  was  based  on  the 
observed  relation  between  iron  levels, 
adjusted  by  protein  content,  and  a  semi- 
qualitative  meastue  of  the  levels  of  bone 
marrow  cells  in  the  AMR  product. 
However,  FSIS  received  comments  on 
this  proposed  criterion  that  criticized 
the  FSIS  methodology  and  the 
measurement  procedures  that  were  used 
in  developing  the  standard.  The 
measurement  procedures  used  during 
the  1996  FSIS  survey  employed  a  wet 
ash  digestion  procedure.  In  contrast. 
Agricultural  Research  Service  (/VRS) 
scientists,  using  a  method  that  employs 
dry  ash  procediues  for  digestion, 
obtained  iron  results  that  were 
approximately  double  those  obtained  by 
the  FSIS  methodology.  Further,  the 
results  obtained  by  the  dry  ash  method 
were  more  consistent  with  levels 
reported  in  the  former  Agriculture 
Handbook  8  (now  called  USDA  Nutrient 
Database  for  Standard  Reference, 
Release  12). 

FSIS  received  the  ARS  data,  including 
the  new  values  for  iron,  after  the 


comment  period  closed.  Therefore,  FSIS 
is  making  the  /VRS  method  and  results 
available  for  public  review,  evaluation, 
and  comment.  A  comparison  of  the 
results  of  the  dry  ash  and  wet  ash 
procedures  is  provided  in  a  technical 
paper  available  in  the  FSIS  Docket 
Room  and  on  the  FSIS  homepage. 

Information  on  Economic  Effects  and 
Worker  Safety  Submitted  by  the  Meal 
Industry 

FSIS  also  invites  comment  on 
materials  provided  by  an  ad  hoc 
committee  representing  the  meat 
industry  on  the  evolution  and 
application  of  the  meal/bone  separation 
and  recovery  technology,  potential 
worker  safety  effects,  and  the  economic 
effects  of  provisions  in  the  proposed 
rule. 

The  industry's  information  on  worker 
safety  estimates  that  if  the  proposed  rule 
were  adopted,  meat  plant  employees 
would  choose  to  revert  to  using 
vibrating  hand-held  knives,  and  that 
about  20  percent  of  meat  establishment 
employees  would  be  likely  to 
experience  cumulative  traiuna 
disorders. 

According  to  the  industry's  economic 
analysis  of  the  likely  effects  of  the  1998 
proposal,  the  estimated  cost  impact  to 
the  meat  industry  would  be 
approximately  S210  million  for  plant 
retro-fitting  and  reconfiguration,  capital 
cost  loss,  new  labor  costs,  and  yield 
loss.  The  cost  estimates  were  based  on 
the  assumption  that  the  meat  industry- 
would  no  longer  use  the  advanced  meat/ 
bone  separation  and  recover^'  systems. 
The  industry's  report  on  AMR  and  the 
product  that  is  produced  emphasizes 
the  efficiency  of  the  technology  and  its 
benefits  in  improving  worker  safety  and 
suggests  that  the  concerns  raised  about 
the  1994  rule,  and  addressed  in  our 
1998  proposed  amendment  to  that  rule, 
give  rise  to  essentially  economic  issues, 
not  food  safety  concerns.  FSIS 
welcomes  comment  on  the  industry- 
supplied  materials. 

Additional  Public  Notification 

FSIS  has  considered  the  potential 
civil  rights  impact  of  the  AMR  rules  and 
proposed  amendments  on  minorities, 
women,  and  persons  vrith  disabilities. 
Public  involvement  in  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  rulemaking,  and  request  for 
further  comment,  and  are  informed 
about  the  mechanism  for  providing 
comments,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 


publication  in  the  FSIS  Constituent 
Update. 

FSIS  provides  a  weekly  Constituent 
Update,  which  is  communicated  via  fax 
to  more  than  300  organizations  and 
individuals.  In  addition,  the  update  is 
available  on-line  through  the  FSIS  web 
page  located  at  http:// 
wvi-w.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals 
who  have  requested  to  be  included. 
Through  these  various  chaimels,  FSIS  is 
able  to  provide  information  to  a  much 
broader,  more  diverse  audience.  For 
more  information  and  to  bo  added  to  the 
constituent  FAX  list,  FAX  your  request 
to  the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Donn  in  Washington.  IX;.  on:  December  8, 
1999. 

Thomas  ).  Billy, 

AdministmtoT. 

IFR  Dor.  99-32440  Filed  12-15-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-70-A0] 

Airworthiness  Oirecthres;  Bell 
Helicopter  Textron  Canada  (BHTC) 
Model  407  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StWMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
BHTC  Model  407  helicopters.  This 
proposal  would  require  modifying  the 
door  latch  assemblies  on  all  four  crew 
and  passenger  doors.  This  proposal  is 
prompted  by  an  incident  that  occurred 
during  a  manufacturer's  flight  test,  in 
which  a  door  latch  assembly  broke, 
preventing  occupants  in  the  helicopter 
from  opening  the  door.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  a  door  latch  rod 
assembly  from  disengaging  from  the 
door  handle  and  preventing  helicopter 
occupants  bom  opening  the  door. 


DATES:  Comments  must  be  received  on 
or  before  February  14.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  98-S\V-70- 
AD,  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth.  Texas.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

The  sonice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron  Canada.  12.800 
Rue  de  I'Avenir,  Mirabel.  Quebec 
JONlLO,  telephone  (800)  463-3036.  fax 
(514)  43.1-0272.  This  information  may 
be  examined  at  the  FAA.  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Room  663,  Fort  Worth.  Texa.s. 

FOR  FURTHER  INFORIMTION  CONTACT: 
Sharon  Miles,  Aerospace  Engineer. 
FAA,  Rotorcreft  Directorate,  Rotorcraft 
Standards  Staff.  Fort  Worth,  Texas 
76193-0110.  telephone  (817)  222-5122. 
fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify'  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
he  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory-,  economic, 
enviroiunental.  and  energy'  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  coniftents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F/VA-public  contact 
concerned  yvith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
DockeL 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  folloyving 
statement  is  made:  "Comments  to 
Docket  No.  9B-SW-70-AD"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.  c 
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AvailabUityofNFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region.  ,\ttention:  Rules 
Docket  No.  98-SW-70-AD,  2601 
Meacham  Blvd..  Room  663,  Fort  Worth. 
Texas  76137. 

Discussion 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  BHTC  Model 
407  helicopters.  Transport  Canada 
advises  that  a  door  latch  rod  assembly 
can  disengage  &om  the  door  handle  and 
prevent  the  helicopter  occupants  from 
opening  the  door. 

BHTC  has  issued  Bell  Helicopter 
Textron  Alert  Service  Bulletin  No.  407- 
98-18.  dated  May  27. 1998  (ASB). 
which  specifies  modifying  the 
attachment  of  two  tod  assemblies  in  the 
door  latch  assemblies  on  all  four  crew 
and  passenger  doors  within  the  next  100 
hours  time-in-service.  Transport  Canada 
classified  this  alert  service  bulletin  as 
mandatory  and  issued  AD  No.  CF-98- 
19.  dated  luly  28.  1998.  in  order  to 
assure  the  continued  airworthiness  of 
these  helicopters  in  Canada. 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the 
Transport  Canada,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTC  Model  407 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  modifying 
each  door  latch  assembly,  part  number 
(P/N)  20898--I01.  -402,  '-^05.  and  -406. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

The  FAA  estimates  that  146 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  6  work  hours 
per  helicopter  to  accomplish  the 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 


parts  would  cost  approximately  S210. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  583,220, 

The  regulations  proposed  herein 
would  not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  or  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
13132.  the  FAA  has  not  consulted  with 
state  or  local  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A(X>RESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

$39.13    [Anwndwq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron  Canada:  Docket  No. 
98-SW-70-AD. 

Applicability:  Model  407  helicopters,  serial 
numbers  53000  through  53228.  with  door 
latch  assemblies,  part  number  (P/N)  20898- 
401.  -402,  -405.  and  —406,  installed, 
csrtiBcated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identi6ed  In  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
helicopter  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (bl  to  request  approval 
from  the  FAA.  This  approval  may  addresfi 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  cnnHKuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  100  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  a  door  latch  rod  assembly  from 
disengaging  from  the  door  handle  and 
preventing  helicopter  occupants  from 
opening  the  door,  accomplish  the  following; 

(a)  Modify  each  door  latch  assembly,  {'/N 
20898-401, -402. -405.  and -406,  in 
accordance  with  the  Accomplishment 
Instructions  in  Bell  Helicopter  Textron  Alert 
Service  Bulletin  No.  407-98-18.  dated  May 
27. 1998. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rolorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
98-19.  dated  )uly  28,  1998. 

Issued  in  Fort  Worth,  Texas,  on  December 
9,1999. 

Henry  A.  Amutroiig, 
Manager.  Hatorcrafi  Dimctorate.  Aircraft 
Certification  Service. 

(FR  Doc.  99-32585  Filed  12-15-09:  8:45  ami 
Buau  CODE  W10-1>-* 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 
(AAG/A  Order  No.  186-99] 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Department  of  lustice 
ACTION:  Proposed  nile, 

SUIIMARY:  The  Department  of  lustice 
proposes  to  exempt  a  Privacy  Act 
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system  of  records  from  subsections 
(c)(3)  and  (4):  (d);  (e)(1).  (2).  (3),  (5),  and 
(8);  and  (g)  of  the  Privacy  Act,  5  U.S.C. 
552a.  The  system  of  records  is  the 
"Worksite  Enforcement  Activity  Record 
and  Index  (LYNX),  JUSTICE/INS-025." 
The  "Worksite  Enforcement  Activity 
and  Records  Index  (LYNX),  JUSTICE/ 
INS-025"  relates  to  each  enforcement 
inspection  or  Investigation  pursued 
imder  the  Immigration  and  Nationality 
Act.  Section  274A(e).  mvolving  a 
specific  individual  employer.  The 
exemptions  are  necessary  to  avoid 
interference  during  the  conduct  of 
criminal,  civil,  or  administrative  actions 
or  investigations.  Specifically,  the 
exemptions  are  necessary  to  prevent 
subjects  of  investigations  from 
frustrating  the  investigatory  process. 
The  exemptions  are  necessary  to  avoid 
interference  during  the  conduct  of  civil 
or  administrative  actions  or 
investigations. 

DATE:  Submit  any  comments  by  January 
18.2000. 

ADDRESSES:  Address  all  comments  to 
Mary  Cahill,  Management  Analyst, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
lustice,  Washington,  DC  20530  (Room 
1400.  National  Place  Building). 

FOB  FURTHER  INFORMATION  CONTACT: 

Mar>'  Cahill— 202-307-1823. 

SUPPlfMENTARY  INFORUATION:  In  the 
notice  section  of  today's  Federal 
Register,  the  Department  of  Justice 
provides  a  description  of  the  "Worksite 
Enforcement  Activity  and  Records  Index 
(LYNX),  JUSTICE/INS-025."  This  order 
relates  to  individuals  rather  than  small 
business  entities.  Nevertheless, 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  it  is  hereby  stated  that  the  order 
will  not  have  "a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities." 

List  of  Subjects  in  Port  16 

Administrative  Practices  and 
Procedures,  Courts,  Freedom  of 
Information  Act,  Government  in  the 
Sunshine  Act,  and  the  Privacy  Act. 

Dated:  Decembers,  1999. 
Stephen  R.  Colgate, 
Assistant  Attorney  General  for 
Administration. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  part  16  of  Title  28  of  the  Code 
of  Federal  Regulations  as  follows: 


PART  1»-(AMENDEO] 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C  301,  552.  S52a.  552b(g). 
553:  18  U.S.C.  4203(a)(1);  28  U.S.C.  509,  510. 
534:31  U.S.C.  3717.9701. 

2.  It  is  proposed  to  amend  28  CFR 
16.99  by  adding  paragraphs  (m)  and  (n) 
to  read  as  follows: 

§  1 6.99    Exemption  of  ttw  Immigration  and 
Naturalization  Service  Systems-limited 


(m)  The  Worksite  Enforcement 
Activity  and  Records  Index  (LYNX) 
(JUSTICE/INS-025)  system  of  records  is 
exempt  under  the  provisions  of  5  U.S.C. 
552a  (j)(2)  from  subsections  (c)(3)  and 
(4);  (d);  (e)(]).  (2),  (3),  (5),  and  (8);  and 
(g);  but  only  to  the  extent  that  this 
system  contains  records  within  the 
scope  of  subsection  (j)(2),  and  to  the 
extent  that  records  in  this  system  are 
subject  to  exemption  therefrom.  In 
addition,  this  system  of  records  is  also 
exempt  in  part  under  the  provisions  of 
5  U.S.C.  552a  {k)(2)  from  subsections 
(c)(3);  (d);  and  (e)(1),  hut  only  to  the 
extent  that  this  system  contains  records 
within  the  scope  of  subsection  (k)(2), 
and  to  the  extent  that  records  in  this 
system  are  subject  to  exemption 
therefrom. 

(n)  The  following  justifications  apply 
to  the  exemptions  from  particular 
subsections: 

(1)  From  subsection  (c)(3)  for  reasons 
stated  in  paragraph  (h)(1)  above, 

(2)  From  subsection  (c)(4)  for  reasons 
stated  in  paragraph  (h)(2)  above. 

(3)  From  the  access  and  amendment 
provisiotis  of  subsection  (d)  for  reasons 
staled  in  paragraph  (h)(3)  above. 

(4)  From  subsection  (e)(1)  for  reasons 
stated  in  paragraph  (h)(4)  above. 

(5)  From  subsection  (e)(2)  for  reasons 
stated  in  paragraph  (h)(S)  above. 

(6)  From  subsection  (e)(3)  for  reasons 
stated  in  paragraph  (h)(6)  above. 

(7)  From  subsection  (e)(5)  for  reasons 
stated  in  paragraph  (h)(7)  above. 

(8)  Erom  subsection  (e)(8)  for  reasons 
stated  in  paragraph  (h)(8)  above. 

(9)  From  subsection  (g)  to  the  extent 
that  the  system  is  exempt  bom  the 
access  and  amendment  provisions  of 
subsection  (d), 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Partis 

[AAG/A  Order  No.  185-99) 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice 
proposes  to  exempt  a  Privacy  Act 
system  of  records  from  subsections 
(c)(3)  and  (4):  (d);  (e)(1),  (2),  (3),  (5).  and 
(8);  and  (g)  of  the  Privacy  Act.  5  U.S.C. 
552a.  The  system  of  records  is:  the 
"Immigration  and  Naturalization 
Service.  Attorney /Representative 
Complaint/Petition  Files.  JUSTICE/INS- 
022." 

The  "Immigration  and  Naturalization 
Service  (INS).  Attorney/Representative 
Complaint/Petition  Files.  JUSTICE/INS- 
022"  relatoslo  complaints  filed  against 
nonagency  attorneys  and/or 
representatives  who  have  engaged  in 
unethical  or  unprofessional  activities. 
The  exemptions  are  necessary  to  avoid 
interference  during  the  conduct  of 
criminal,  civil,  or  administrative  actions 
or  investigations.  Specifically,  the 
exemptions  are  necessary  to  prevent 
subjects  of  investigations  from 
frustrating  the  investigatorv'  process. 
The  exemptions  are  oecessar>-  to  avoid 
interference  during  the  conduct  of  civil 
or  administrative  actions  or 
investigations. 

DATE:  Submit  any  comments  by  January 
18,  2000. 

ADDRESSES:  Address  all  comments  to 
Mary  Cahill.  Management  Analyst. 
Management  and  Planning  Staff.  Justice 
Management  Division.  Department  of 
Justice.  Washington.  DC  20530  (Room 
1400.  National  Place  Building). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar>'  CahiD— 202-307-1823. 
SUPPLEMENTARY  INFORMATKM;  to  the 
notice  section  of  today's  Federal 
Register,  the  Department  of  Justice 
provides  a  description  of  the  "  Attorney/ 
Representative  Complaint/Petition  Files. 
JUS'nCE/INS-022."  This  order  relates  to 
individuals  rather  than  small  business 
entities.  Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatorii' 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  Part  16 

Administrative  Practices  and 
Procedures,  Courts,  Freedom  of 
Information  Act,  Government  in  the 
Sunshine  Act.  and  the  Privacy  Act. 
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Oaled:  December  6. 1999. 
Stephen  R.  Colgate, 
Assistant  Attorney  General  for 
Administration. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78.  it  is  proposed  to 
amend  part  16  of  Tide  28  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  16— (AMENDED] 

t.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Aulhoritr.  5  U.S.C.  301,  552.  552a.  552b(g) 
553:  18  U.S.C.  4203(a)(1):  28  U.S.C.  509.  510. 
534.  31  U.S.C.  3717.  9701. 

2.  It  is  proposed  to  amend  28  CFR 
16.99  by  adding  paragraphs  (k)  and  (1) 
to  read  as  follows: 

§16.99    Exemption  of  ttte  Immigration  and 
Naturalization  Service  Syatams-llffllted 
access. 

(k)  The  Attorney/Representative 
Complaint/Petition  File  JUSTICE/INS- 
022)  system  of  records  is  exempt  under 
the  provisions  of  5  U.S.C.  S52a  (j)(2) 
from  subsections  (c)(3)  and  (4);  (d); 
(e)(1);  (2).  (3),  (5),  and  (8);  and  (g);  but 
only  to  the  extent  that  this  system 
contains  records  within  the  scope  of 
subsection  (j)(2),  and  to  the  extent  that 
records  in  this  system  are  subject  to 
exemption  therefrom.  In  addition,  this 
system  of  records  is  also  exempt  in  part 
under  the  provisions  of  5  U.S.C.  552a 
(k)(2)  from  subsections  (c)(3);  (d);  and 
(e)(1).  but  only  to  the  extent  that  this 
system  contains  records  within  the 
scope  of  subsection  (k)(2).  and  to  the 
extent  that  records  in  this  system  are 
subject  to  exempt  therefrom. 

(1)  The  following  justification  apply  to 
the  exemptions  from  particular 
subsections: 

(1)  From  subsection  (c)(3)  for  reasons 
stated  in  paragraph  (hl(l)  of  this  section. 

(2)  From  subsection  (c)(4)  for  reasons 
stated  in  paragraph  (h)(2)  above. 

(3)  From  the  access  and  amendment 
provisions  of  subsection  (d)  for  reasons 
stated  in  paragraph  (h)(3)  above. 

(4)  From  subsection  (e)(1)  for  reasons 
stated  in  paragraph  (h)(4)  above. 

(5)  From  subsection  (e)(2)  for  reasons 
stated  in  paragraph  (h)(5)  above. 

(6)  From  subsection  (e)(3)  for  reasons 
stated  in  paragraph  (h)(6)  above. 

(7)  From  subsection  (e)(5)  for  reasons 
stated  in  paragraph  (h)(7)  above. 

(8)  From  subsection  (e)(8)  for  reasons 
stated  in  paragraph  (h)(8)  above. 

(9)  From  subsection  (g)  to  the  extent 
that  their  system  is  exempt  from  the 


access  and  amendment  provisions  of 

subsection  (d). 
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DEPARTMENT  OF  AGRICULTURE 

Foi«st  Service 

36  CFR  Paris  217  and  219 

National  Forest  System  Land  and 
Resource  Management  Planning 

AGENCY:  Forest  Service.  USDA. 

action:  Proposed  rule  extension  of 
public  comment  period. 

summary:  On  October  5. 1999.  the 
Forest  Service  published  a  proposed 
rule  to  guide  land  and  resource 
management  planning  on  national 
forests  and  grasslands  (64  FR  54074). 
The  public  comment  period  for  this 
proposed  rule  is  scheduled  to  end  on 
January  4,  2000.  In  response  to  requests, 
the  Forest  Service  is  extending  the 
public  comment  period  for  an 
additional  30  days. 

DATES:  Comments  must  be  submitted  in 
writing  and  received  by  February  3, 
2000. 

ADDRESSES:  Send  written  comments  on 
the  proposed  planning  rule  to  the 
CAET-USDA,  Attn.  Planning  Rule. 
Forest  Service,  USDA  200  East 
Broadway,  Room  103,  Post  Office  Box 
7669,  Missoula,  MT  59807:  or  via  email 

to  planreg/wo caet@fs.fed.us:  or  via 

facsimile  to  (406)  329-3021. 

Comments,  including  names  and 
addresses  when  provided,  are  subject  to 
public  inspection  and  copying.  The 
public  may  inspect  comments  received 
on  this  proposed  rule  in  the  Office  of 
Deputy  Chief,  Third  Floor,  Southwest 
Wing,  Yates  Building,  14th  and 
Independence  Ave..  SW,  Washington, 
DC  between  the  hours  of  8:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Cutmingham.  Ecosystem  Management 
Coordination  Stafi.  telephone:  (202) 
205-7820. 

Dated:  December  9. 1999. 
Hilda  Diaz-Soltero, 
Associate  Chief  for  Natural  Besourves. 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Pan  251 

BIN  0S96-AB36 

Land  Uses;  Special  Uses:  Recovery  of 
Costs  for  Processing  Special  Use 
Applications  and  Monitoring 
Compliance  With  Special  Use 
Authorizations;  Meetings 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Proposed  rule:  meetings. 

SUMMARY:  On  November  24. 1999.  the 
Department  of  Agricidture.  Forest 
Service,  published  proposed  regulations 
for  recovering  costs  associated  with 
processing  applications  for  special  use 
authorizations  to  use  and  occupy 
National  Forest  System  lands  and 
monitoring  compliance  with  these 
special  use  authorizations.  The 
provisions  of  this  proposed  rule  would 
apply  to  applications  and  authorizations 
for  use  of  National  Forest  System  lands. 
The  Forest  Service  is  scheduling  seven 
public  meetings  to  present  information 
on  the  proposed  cost  recovery 
regulations. 

DATES:  The  meetings  are  scheduled  from 
Jaiiuary  4  through  )anuary  13.  2000. 
Comments  must  be  received  in  writing 
by  lanuary  24,  2000. 

ADDRESSES:  The  meetings  will  be  held  at 
the  locations  and  times  listed  in  the 
table  under  SUPPLEMENTARY 
INFORMATION.  Send  written  comments  to 
Director.  Lands  Staff.  2720,  4di  Floor- 
South,  Sidney  R.  Yates  Federal 
Building.  Forest  Service,  USDA,  P.O. 
Box  96090,  Washington,  DC  20090- 
6090.  Submit  electronic  comments  (as 
an  ASCII  file  if  possible)  to:  gtlands4/ 
wo@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Karstaedl.  L^nds  Staff.  (202)  205- 
1256  or  Alice  Carlton.  Recreation. 
Heritage,  and  Wilderness  Resources 
Staff,  (202)205-1145. 
SUPPLEMENTARY  INFORMATION:  The  seven 
public  meetings  will  provide  an 
opportimity  for  the  public  to  learn  about 
the  proposed  regulations, for  recovery  of 
costs  for  processing  special  use 
applications  and  monitoring  compliance 
with  special  use  authorizations. 
Participants  will  be  briefed  on  the  major 
themes  of  the  proposed  regulations, 
which  were  published  in  the  Federal 
Register  on  November  24, 1999  (64  FR 
66342). 

The  meetings  will  be  held  at  the 
locations  and  times  listed  in  the 
following  table: 
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Date 


City 


Tuesday,  January  4  j  Washington,  DC 


Thursday.  January  6  . 
Thursday.  January  6  . 


Manchester.  NH 
Seattle.  WA  


Monday.  January  10  Atlanta.  GA  

Tuesday.  January  1 1  Sacramenlo.  CA  .... 

Wednesday.  January  12 Salt  Lake  City,  UT 

Thursday,  January  13 Denver,  CO  .. . 


Location 


Sydney  Yates  Federal  Building.  I4th  &  Independence  SW 

Second  Floor,  Roosevelt  Room. 
The  Highlander  Inn,  Coldwell  Room.  2  Highlander  Way 
Hilton  Seattle  Airport,  Columbia  West  Room  17620  Pacific 

Highvray  South. 
USPS  Southern  Regional  Office.  1720  Peachtree  Rd.  NW 
Holiday  Inn  Capitol  Plaza.  Fresno  Room  300  J  Street 

Hilton  Hotel.  150  West,  500  South 

Mamott  Denver  West.  1717  Denver  West  Blvd  GoWefi.  CO 


Time 


10  a.m.-l2  noon 

1-3  p.m 
1-3  p.m. 

1-3  p.m. 
1-3  p.m 

10  am -12  noon 
1-3  p.m. 


Dated:  December  10.  1999. 
Hilda  Diaz-Soltero. 

Associate  Chief  for  Natural  Resources. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-9927:  FRL-6503-91 

Approval  and  Promulgation  of  Stale 
Implementation  Plans  (SIP)  for  the 
State  of  Alabama— Call  tor  1-hour 
Attainment  Demonstration  (or  the 
Birmingham.  Alabama  Marginal  Ozone 
Nonattalnment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  State 
Implementation  Plan  (SIP)  call  to 
require  the  State  of  Alabama  to  submit 
a  1-hour  ozone  attainment  SIP  for  the 
Birmingham  marginal  nonattainment 
area  within  six  months  of  final  action  on 
the  SIP  call.  EPA  is  proposing  to  issue 
this  SIP  call,  because  violations  of  the 
1-hour  ozone  national  ambient  air 
quality  standards  (NAAQS)  have 
continued  to  be  recorded  in  the 
Birmingham  area  after  the  required 
attainment  date  of  November  15.  1993. 
Exceedances  of  the  l-hoiu*  ozone 
NAAQS  occurred  in  the  Birmingham 
area  during  the  1995. 1996, 1997,  and 
1998  ozone  seasons.  There  are  more 
than  3  exceedances  of  the  1-hoiu-  ozone 
NAAQS  during  the  most  recent  3  year 
period  (96-98).  indicating  continuing 
violations  of  the  NAAQS.  EPA  is 
authorized  under  section  110(k)(5)  of 
the  Clean  Air  Act  (CAA)  to  issue  this 
SIP  call  requiring  Uie  State  of  Alabama 
to  develop  a  1-hour  ozone  attainment 
SIP  revision  for  the  Birmingham  area.  If 
the  State  of  Alabama  fails  to  submit  an 
attaimnent  SIP  in  response  to  this  SIP 
call.  EPA  will  issue  a  finding  that  the 
State  failed  to  submit  a  required  SIP 
pursuant  to  section  179(a)  of  the  CAA. 
The  finding  would  start  the  clocks  for 


mandatory  sanctions  and  development 
of  a  federal  implementation  plan  (FIP). 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
lanuary  18,  2000. 

ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  EPA  Region  4 
address  listed  below. 
Environmental  Protection  Agency. 
Region  4  Air  Planning  Branch.  AUanla 
Federal  Center.  61  Forsyth  Street.  SW, 
Atlanta,  Georgia  30303-3104 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberiy  Bingham,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division.  Region  4.  Environmental 
Protection  Agency.  Atlanta  Federal 
Center.  61  Forsyth  Street.  SW.  Atlanta. 
Georgia  30303.  The  telephone  number  is 
(404)  562-9038. 

SUPPLEMENTARY  INFORMATION:  The 
supplemental  information  is  organized 
in  the  following  order: 
I.  Background 
II  \yhy  EPA  i.s  proposing  a  SIP  call  for  the 

Birmingham  marginal  ozone 

nonattainment  aiBa. 
III.  What  happens  if  the  Stale  of  Alabama 

does  not  submit  a  SIP  respondine  to  this 

SIP  call? 

I.  Background 

On  November  15. 1990.  lefferson  and 
Shelby  Counties.  Alabama,  were 
designated  as  marginal  ozone 
nonattainment  areas.  Section 
182(f)(1)(A)  of  die  Clean  Air  Act  (CAA) 
provides  for  an  exemption  for  New 
Source  Review  offsets  for  nitrogen 
oxides  (NOx  )  in  ozone  nonattaiiunent 
areas  where  a  state  shows  and  EPA 
agrees  that  additional  NOx  reductions 
would  not  contribute  to  attainment  of 
the  ozone  standard  in  that  area.  In  1992, 
the  Alabama  Department  of 
Environmental  Management  (ADEM) 
requested  and  received  from  EPA  a  NOx 
exemption  under  this  statutorv 
proWsion  for  the  Birmingham  marginal 
ozone  nonattainment  area.  At  the  time 
of  the  request,  the  Birmingham  area  was 
required  to  attain  the  NAAQS  for  ozone 
by  November  15,  1993.  Given  this 
deadline,  offsets  from  new  sources  of 
NOx  applying  for  a  permit  to  locate  in 


the  Birmingham  area  after  November  15, 
1992,  woidd  not  in  practice  have  been 
achieved  prior  to  the  expected  ozone 
attainment  date.  Based  on  this 
information.  EPA  determined  that  the 
State  of  Alabama  met  the  requirements 
of  sections  182(a)  and  182(f)  of  die  CAA 
for  marginal  nonattainment  areas. 
Furthermore,  EPA  determined  that  the 
application  of  NOx  provisions  would 
not  have  contributed  to  the  timely 
attaiiunent  of  the  ozone  standard  and 
subsequendy  approved  the  NOx 
exemption  for  the  Birmingham  area.  (58 
"  FR  45439). 

Section  107(d)(3)(E)  of  die  CAA,  set 
forth  five  specific  requirements  that 
states  must  include  in  a  redesignation 
request  in  order  for  EPA  to  redesignate 
an  area  from  nonattainment  to 
attainmenL  The  EPA  provided  guidance 
on  redesignations  in  the  General 
Preamble  for  the  Implementation  of  the 
CAA,  57  FR  13498  (April  16, 1992). 
supplemented  at  57  FR  18070  (April  28. 
1992).  The  primary  memorandum 
providing  further  guidance  with  respect 
to  section  107(d)(3)(E)  of  Uie  amended 
Act  is  dated  September  4. 1992.  and 
issued  by  the  Director.  Air  Quality 
Management  Division.  Subject: 
Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment 
(Calcagni  Memorandima). 

The  State  of  Alabama  through  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  submitted  a 
request  for  redesignation  of  the 
Birmingham  marginal  ozone 
nonattainment  area  to  attainment  on 
March  16. 1995.  The  request  included 
information  showing  that  the 
Birmingham  area  had  three  years  of  air 
quahly  attainment  data  from  1990-1993. 
thus  meeting  the  requirement  for  the 
area  to  attain  the  1-hour  ozone  NAAQS 
by  November  15.  1993.  The  area 
continued  to  maintain  the  ozone 
NAAQS  duxiugh  1994.  The  submittal 
was  rendered  administratively  complete 
on  April  11.  1995.  Supplemental 
information  needed  for  the  submittal  to 
be  approvable  initially  requested  bom 
ADEM  in  a  February  15.  1995.  letter 
addressing  the  prehearing  submittal, 
was  submitted  on  July  21.  1995.  A  direct 
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final  rule  approving  the  redesignation 
request  was  signed  by  the  Regional 
Administrator  and  forwarded  to  the  EPA 
Federal  Register  Office  on  August  15. 
1995.  The  direct  final  rule  as  drafted 
contained  a  30  day  period  for  public 
comment  on  the  redesignation  request. 
Prior  to  publication  of  the  document 
and  therefore  prior  to  close  of  the 
administrative  record.  EPA  determined 
that  the  area  registered  a  violation  of  the 
ozone  NAAQS  on  August  18.  1995.  The 
EPA  directed  the  Office  of  Federal 
Register  to  recall  the  document  from 
being  published.  The  ambient  data  was 
quality  assured  according  to  established 
procedures  for  validating  such 
monitoring  data.  Subsequently,  EPA 
withdrew  the  approval  notice,  and 
disapproved  the  maintenance  plan  and 
redesignation  request.  EPA  also  revoked 
the  nitrogen  oxides  (NOx)  waiver  for  the 
Birmingham  area  which  was  previously 
granted  based  on  a  determination  that 
the  area  had  dean  air  quality  data  (62 
FR  49158.  September  19, 1997). 
Additional  exceedances  of  the  1-hour 
ozone  NAAQS  were  recorded  in  the 
Birmingham  area  during  the  1996  and 
1997  ozone  seasons,  prompting  EPA  to 
request  that  the  State  of  Alabama  adopt 
a  federally  enforceable  commitment  to 
submit  a  SIP  that  would  provide  for  the 
attainment  of  the  1-hour  ozone  NAAQS. 
ADEM  submitted  the  final  commitment 
without  Board  adoption,  precluding 
approval  into  the  federally  enforceable 
SIP. 

n.  Why  EPA  Is  Proposing  a  SIP  Call  for 
the  Birmingham  Marginal  Ozone 
Nonattalnmenl  Area 

To  assure  that  SIPs  provide  for  the 
attainment  and  maintenance  of  the 
relevant  NAAQS.  section  110(k)(5)  of 
the  CJ\A  authorizes  EPA  to  find  that  a 
SIP  is  substantially  inadequate  to  attain 
or  maintain  a  NAAQS.  and  to  require 
("call  for")  the  State  to  submit,  within 
a  specified  period,  a  SIP  revision  to 
correct  the  inadequacy.  This  CAA 
requirement  for  a  SIP  revision  is  known 
as  a  "SIP  call."  The  CAA  authorizes 
EPA  to  allow  a  state  up  to  18  months  to 
respond  to  a  SIP  call.  EPA  is  proposing 
to  issue  this  SIP  call,  because  violations 
of  the  1-hour  ozone  NAAQS  have 
continued  to  be  recorded  in  the 
Birmingham  area  after  the  required 
attainment  date  of  November  15. 1993. 
EPA  is  authorized  under  section 
1 10(k)(5)  to  issue  this  SIP  call  requiring 
the  State  of  Alabama  to  develop  a  1- 
hour  ozone  attaiiunent  SIP  revision  for 
the  Birmingham  area.  In  consideration 
of  the  length  of  time  that  has  passed 
since  the  required  attainment  date  of 
November  15. 1993.  and  the  substantial 
air  quality  modeling  already  completed. 


EPA  believes  it  is  reasonable  to  require 
the  State  of  Alabama  to  make  the 
submittal  within  six  months  of 
finaUzation  of  this  SIP  call. 

in.  What  Happens  If  the  Stale  of 
Alabama  Does  Not  Submit  a  SIP 
Responding  to  This  SIP  Call? 

Section  1 79(a)  sets  forth  four  findings 
that  form  the  basis  for  application  of 
sanctions.  The  first  finding,  that  a  State 
has  failed  to  submit  a  plan  or  one  or 
more  elements  of  a  plan  required  under 
the  CAA.  Is  the  finding  relevant  to  this 
rulemaking.  If  the  State  of  Alabama  fails 
to  submit  the  required  plan  in  response 
to  this  SIP  call,  EPA  will  issue  a  finding 
under  section  1 79(a)  of  the  CAA  that  the 
State  failed  to  make  a  required  SIP* 
submittal.  If  within  18  months  of  the 
finding,  the  State  of  Alabama  has  not 
submitted  an  attaiiunent  SIP  that  EPA 
determines  is  complete,  then  the 
emission  offset  sanction  will  apply 
automatically  pursuant  to  CAA  section 
179(a)  and  40  CFR  52.31.  Under  this 
sanction,  the  ratio  of  emission 
reductions  that  must  be  obtained  to 
offset  increased  emissions  caused  by 
new  major  sources  or  modifications  to 
major  sources  in  the  Birmingham  area 
must  be  at  least  two  to  one.  If  the  State 
of  Alabama  does  not  make  a  complete 
submission  within  six  months  after  the 
offset  sanction  applies,  then  the 
highway  funding  sanction  will  apply,  in 
accordance  with  40  CFR  52.31.  hi 
addition,  sanctions  woiUd  apply  in  the 
same  manner  if  the  State  of  Alabama 
submits  a  plan  that  EPA  determines  is 
incomplete  or  that  EPA  disapproves. 
Finally,  the  CAA  section  110(c) 
provides  that  EPA  promulgate  a  FIP  no 
later  than  24  months  after  a  finding  of 
failure  to  submit  a  SIP  under  section 
1 79(a)  unless  the  State  of  Alabama  has 
submitted  and  EPA  has  approved  the 
attainment  plan. 

Proposed  Action 

EPA  is  proposing  to  issue  a  SIP  call 
to  the  State  of  Alabama  for  a  1-hour 
ozone  attainment  SIP  revision  for  the 
Birmingham  nonattainment  area  and  to 
require  the  State  of  Alabama  to  submit 
a  plan  within  six  months  of  a  final  SIP 
call.  In  addition.  EPA  is  proposing  that 
the  sanctions  contained  in  sections 
179(a)  and  (b)  of  the  CAA  and  in  40  CFR 
50.31  will  apply  if  EPA  makes  a  finding 
relevant  to  this  required  attainment 
demonstration  plan  for  Birmingham. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
person  listed  in  the  ADDRESSES  section. 


IV.  Administrative  Requirements 

A.  Executive  Order  12BB6 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otdet  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unftmded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997) 
applies  to  any  rule  that:  (1 )  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12B66.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  1 3045  because  it  is  not 
economically  significant  as  determined 
under  Executive  Order  12866  and  it 


does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks  that  may  disproportionately  affect 
children. 

D.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  goverrunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

'Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(bj  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

B.  Regulatory  Flexibility  Act 

The  Regidatorv  Flexibility  Act  (5 
U.S.C.  601  et  seg.)(RFA),  as'amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (Public  Law 
No.  104-121 KSBREFA).  provides  that 
whenever  an  agency  is  required  to    • 
publish  a  general  notice  of  proposed 
rulemaking,  it  must  prepare  and  make 
available  an  initial  regulator^'  flexibility 
analysis,  unless  it  certifies  that  the 
proposed  rule,  if  promulgated,  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
5  U.S.C.  605(b).  Courts  have  interpreted 
the  RFA  to  require  a  regulator}- 
flexibility  analysis  only  when  small 
entities  will  be  subject  to  the 
requirements  of  the  rule.  See,  Motor  and 
Equip,  MFRS.  Ass'n  v.  Nichols.  142  F.3d 
449  (DC.  Cir.  1998):  United  Distribution 
Cos.  V.  FERC,  88  F.3d  1105,  1170  (D.C. 
Cir.  1985)  (agency's  certification  need 


only  consider  the  rule's  impact  on 
entities  subject  to  the  rule). 

The  SIP  Call  would  not  establish 
requirements  applicable  to  small 
entities.  Instead,  it  would  require 
Alabama  to  develop,  adopt,  and  submit 
an  attainment  demonstration  and  would 
leave  to  Alabama  the  task  of 
determining  how  to  obtain  those 
reductions,  including  which  entities  to 
regulate.  Moreover,  because  Alabama 
would  have  discretion  to  choose  which 
sources  to  regulate  and  how  much 
emissions  reductions  each  selected 
source  would  have  to  achieve  EPA 
could  not  predict  the  effect  of  the  rule 
on  small  entities. 

For  these  reasons.  EPA  appropriately 
certified  that  the  proposed  rule  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  Agency  did  not 
prepare  an  initial  RFA  for  the  proposed 
rule. 

This  rule  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  rule  does  not 
establish  requirements  applicable  to 
small  entities.  Therefore.  I  certify  that 
this  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statem%nt  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  thai 
may  result  in  estimated  annual  costs  to 
stale,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SI  00 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutor)' 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 2  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 


regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "volimtary 
consensus  standards  "  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  bo  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  flarbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  Oclober  6.  1999. 
A.  Stanley  Mefliui:^ 

Acting  Regional  Administrator.  Region  4. 
IFR  Dr*.  9<)-.17724  Filed  12-15-69: 8:4.'>  ami 
nUMG  CODE  6M<k-60-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 


[MI23-01-62S8:  FnL-6510-2] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Michigan; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule:  extension  of 

comment  period. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  extending  the  comment  period  for  a 
proposed  action  published  November  9 
1999  (64  FR  61046).  On  November  9. 
1999.  the  EPA  proposed  disapproval  of 
requested  revisions  to  the  Michigan 
Slate  Implementation  Plan  (SIP).  The 
SIP  revisions  relate  to  the  review  of  new 
and  modified  stationer)'  sources  of  air 
pollution.  At  the  request  of  the 
Michigan  Department  of  Environmental 
Quality,  the  EPA  is  extending  the 
comment  period  for  45  days. 
DATES:  The  comment  period  is  extended 
until  )anuar>'  24.  2000. 
AOQRESSES:  Send  WTitten  comments  to: 
Robert  Miller.  Chief.  Permits  and  Grants 
Section  (MI/MN/WI).  Air  Programs 
Branch  (AR-18J).  United  Suies 
Environmental  Protection  Agency.  77 
West  lackson  Boulevard.  CUiicago, 
Illinois  60604. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Eaton  Weiler.  Environmental  Engineer, 
Permits  and  Grants  Section  (AR-18I), 
Air  Programs  Branch.  Air  and  Radiation 
Division,  United  States  Enviroiunental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604,  (312)  886-6041. 

Ust  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  New  source  review. 
Nitrogen  dioxide.  Ozone.  Volatile 
Organic  Compounds,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-767tq. 

Dated;  Decemlxr  6.  1999. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
|FR  Doc.  99-32648  Filed  12-15-99;  8:45  am) 
BIUINO  COOE  «UO-«<M> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1815, 1819,  and  1852 

Elimination  of  Elements  as  a  Category 
in  Evaluations 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  NASA  FAR  Supplement  (NFS)  by 
eliminating  the  term  "elements"  as  a 
category  in  evaluations.  NASA  does  not 
numerically  weight  and  score 
"elements"  and  therefore  they  have 
ceased  to  have  signiHcance  in  the 
evaluation  and  award  of  NASA's 
contracts. 

DATES:  Comments  should  be  submitted 
on  or  before  February  14.  2000. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Paul 
Brundage.  NASA  Headquarters.  Office 
of  Procurement,  Contract  Management 
Division  (Code  HK),  Washington,  DC 
20456.  Conunents  may  also  be 
submitted  by  e-mail  to 
paul.bnmdage@hq.nasa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Brundage.  (202)  .358-0481. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

NASA  does  not  numerically  weight 
and  score  "elements"  and  therefore  they 
have  ceased  to  have  significance  in  the 
evaluation  and  award  of  NASA's 
contracts.  This  proposed  change  will 
eliminate  the  term  "element"  as  a 
category  in  evaluations  from  NFS  Parts 
1815.  1819,  and  1852. 


B.  Regulatory  FlexiblUty  Act 

NASA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  because  the  change  modifies 
administrative  procedures  and  does  not 
impose  any  new  requirements  on 
offerors  or  contractors. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  record  keeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  e(  seq. 

Lists  of  Subjects  in  48  CFR  Parts  1815, 
1819.  and  1852 

Government  procurement. 
Tom  Uiedtke. 
Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1815, 1819, 
and  1852  are  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1815, 1819,  and  1852  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

2.  In  section  1815.303,  paragraph 
(b)(i)(A)  is  amended  by  removing  the 
words  "and  elements.". 

3.  In  section  1815.304-70.  paragraphs 
(a)  and  (b)  are  revised  to  read  as  follows: 

1 81 5.304-70    NASA  evaluation  tactors. 

(a)  Typically,  NASA  establishes  three 
evaluation  fectors:  Mission  Suitability, 
Cost/Price,  and  Past  Performance. 
Evaluation  factors  may  be  further 
defined  by  subfactors.  Evaluation 
subfactors  should  be  structured  to 
identify  significant  discriminators,  or 
"key  swingers" — the  essential 
information  required  to  support  a  sotuce 
selection  decision.  Too  many  subfactors 
undermine  effective  proposal 
evaluation.  All  evaluation  subfactors 
should  be  clearly  defined  to  avoid 
overlap  and  redundancy. 

(b)  Mission  Suitability  factor. 

(1)  This  factor  indicates  the  merit  or 
excellence  of  the  work  to  be  performed 
or  product  to  be  delivered.  It  includes, 
as  appropriate,  both  technical  and 
management  subfactors.  Mission 
Suitability  shall  be  ntmierically 
weighted  and  scored  on  a  1000-point 
scale. 


(2)  The  Mission  Suitability  factor  may 
identify  evaluation  subfactors  to  further 
define  the  content  of  the  factor.  Each 
Mission  Suitability  subfactor  shall  be 
weighted  and  scored.  The  adjectival 
rating  percentages  in  1815.305(a)(3)(A) 
shall  be  applied  to  the  subfactor  weight 
to  determine  the  point  score.  The 
number  of  Mission  Suitability 
subfactors  is  limited  to  five.  The 
Mission  Suitability  evaluation 
subfactors  and  their  weights  shall  be 
identified  in  the  RFP. 

(3)  For  cost  reimbursement 
acquisitions,  the  Mission  Suitability 
evaluation  shall  also  include  the  results 
of  any  cost  realism  analysis.  The  RFP 
shall  notify  offerors  that  the  realism  of 
proposed  costs  may  significantly  affect 
their  Mission  Suitability  scores. 
***** 

4.  In  section  1815.370,  paragraphs  (b), 
(d)(4),  and  (h)(2)  are  revised:  paragraphs 
(h)(3)(ii)  is  amended  by  removing 
"elements,";  paragraph  (i)(3)  is 
amended  by  removing  "and  elements,"; 
and  paragraphs  (i)(6)(ii)  and  (i)(7)  are 
revised  to  read  as  follows: 

1815.370    NASA  source  evaluation  txiards. 

***** 

(b)  The  SEB  assists  the  SSA  by 
providing  expert  analyses  of  the 
offerors'  proposals  in  relation  to  the 
evaluation  factors  and  subfactors 
contained  in  the  solicitation.  The  SEB 
will  prepare  and  present  its  findings  to* 
the  SSA,  avoiding  trade-off  judgments 
among  either  the  individual  offerors  or 
among  the  evaluation  factors.  The  SEB 
will  not  make  recommendations  for 
selection  to  the  SSA. 
***** 

(d)*  •   ■ 

(4)  An  SEB  committee  functions  as  a 
factfinding  arm  of  the  SEB,  usually  in  a 
broad  grouping  of  related  disciplines 
(e.g.,  technical  or  management).  The 
committee  evaluates  in  detail  each 
proposal,  or  portion  thereof,  assigned  by 
the  SEB  in  accordance  with  the 
approved  evaluation  factors  and 
subfactors  and  summarizes  its 
evaluation  in  a  written  report  to  the 
SEB.  The  committee  will  also  respond 
to  requirements  assigned  by  the  SEB, 
including  further  justification  or 
reconsideration  of  its  findings. 
Committee  chairpersons  shall  manage 
the  administrative  and  procedural 
matters  of  their  conunittees. 
***** 

(h)  *  •   ' 

(2)  The  presentation  shall  focus  on  the 
significant  strengths,  deficiencies,  and 
significant  weaknesses  found  in  the 
proposals,  the  probable  cost  of  each 
proposal,  and  any  significant  issues  and 
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problems  identified  by  the  SEB.  This 
presentation  must  explain  any 
applicable  special  standards  of 
responsibility:  evaluation  factors  and 
subfactors;  the  significant  strengths  and 
significant  weaknesses  of  the  offerors; 
the  Government  cost  estimate,  if 
applicable;  the  offerors'  proposed  cost/ 
price;  the  probable  cost;  the  proposed 
fee  arrangements;  and  the  final 
adjectival  ratings  and  scores  to  the 
subfactor  level. 
(i)*  *  * 

(6)  •    •  • 
(ii)  Directly  relate  the  significant 

strengths,  deficiencies,  and  significant 
weaknesses  to  the  evaluation  factors  and 
subfoctors. 
***** 

(7)  Final  Mission  Suitability  Ratings 
and  Scores.  Siunmarizes  the  evaluation 
subfactors.  the  maximum  points 
achievable,  and  the  scores  of  the  offerors 
in  the  competitive  range. 


ACTION:  Proposed  rule;  notice  of 
reopening  of  comment  period. 


PART  1819— SMALL  BUSINESS 
PROGRAMS 

5.  In  section  1819.7206.  paragraph  (a) 
is  amended  by  removing  the  words  "or 
element". 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  In  section  1852.217-71, 
"(OCTOBER  1998) "  is  revised  to  read 

"(MONTH/YEAR)",  and  paragraph  (g)  is 
amended  by  removing  the  words  "and 
elements". 

7.  In  section  1852.217-72. 
"(OCTOBER  1998)  "  is  revised  to  read 

""(MONTH/YEAR)",  and  paragraph  (g)  is 
amended  by  removing  the  words  "and 
elements". 

IFR  Doc.  99-32658  Filed  12-15-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AF34 

Endangered  and  Threatened  Wildlife 
and  Plants:  Reopening  ot  Comment 
Period  on  Proposed  Threatened  Status 
for  the  Santa  Ana  Sucker 

agency:  Fish  and  Wildlife  Service. 
Interior. 


summary:  We.  die  Fish  and  Wildlife 
Service  (Service),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  reopen  the  comment 
period  on  the  proposal  to  list  the  Santa 
Ana  Sucker  (Catostomus  santaanae)  as  a 
threatened  species.  The  conunent  period 
is  extended  to  accommodate  the  public 
notice  requirement  of  the  Endangered 
Species  Act  of  1973,  as  amended,  (Act) 
and  to  consider  new  scientific 
information.  In  addition,  reopening  of 
the  comment  period  will  allow  further 
opportunity  for  all  interested  parties  to 
submit  comments  on  the  proposal, 
which  is  available  (see  ADDRESSES 
section).  We  are  seeking  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  parties  concerning  the 
proposed  rule.  Comments  already 
submitted  on  the  proposed  rule  need 
not  be  resubmitted  as  they  will  be  fully 
consider  in  the  final  determination. 
DATES:  The  reopened  comment  period 
closes  |anuar>'  3,  2000. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposed  rule  should  be 
sent  to  tile  Field  Supervisor.  U.S.  Fish 
and  Wildlife  Senice,  Carlsbad  Fish  and 
Wildlife  Office.  2730  Loker  Avenue 
West,  Carlsbad,  California,  92008. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Knowles,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES  section)  at  (760) 
431-9440. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  26, 1999.  the  Service 
published  a  rule  proposing  threatened 
status  for  the  Santa  Ana  Sucker 
(Catostomus  santaanae)  in  the  Federal 
Register  (64  FR  3915).  The  original 
comment  period  closed  on  March  29. 
1999.  Section  4(b)(5)(D)  of  Uie  Act  (16 
U.S.C.  1531  et  seq.)  requires  us  to 
"publisb  a  summary  of  the  proposed 
regulation  in  a  newspaper  of  general 
circulation  in  each  area  of  the  United 
States  in  which  the  species  is  believed 
to  occur."  To  accommodate  this 
requirement,  we  are  reopening  the 
comment  period  for  this  proposal  to  list 
the  Santa  Ana  sucker  as  a  threatened 


species.  The  comment  period  now 
closes  on  fanuary  3,  2000.  Written 
comments  should  be  submitted  to  the 
Service  (see  .MJDRESSES  section). 

The  Santa  Ana  Sucker  was  once  one 
of  the  most  common  fish  species  in 
southern  California.  Today,  the  species 
is  reduced  to  approximately  25  percent 
of  its  former  range.  These  declines 
occurred  coincident  with  the 
urbanization  of  the  Los  Angeles 
metropolitan  area.  The  species  is 
threatened  by  potential  habitat 
destruction,  natural  and  human-induced 
changes  in  streamflows.  urban 
development  and  related  land-use 
practices,  intensive  recreation,  the 
introduction  of  non-native  competitors 
and  predators,  and  demographics 
associated  with  small  populations. 
Comments  from  the  public  regarding  the 
accuracy  of  this  proposed  rule  are 
sought,  especially  regarding: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species: 

(2)  The  location  of  any  additional 
occurrences  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  to  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 

(4)  Current  or  plarmed  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  Santa  Ana  Sucker  or  its  habitat: 

(5)  Information  regarding  the 
introduction  of  the  Santa  Clara  River 
population  and  the  role  it  may  play  in 
the  recovery  of  this  species. 

Comments  previously  submitted 
during  the  first  comment  period  need 
not  be  resubmitted,  as  they  will  be  fully 
considered  in  the  final  determination. 

Author  The  primary  author  of  this 
notice  is  Glen  Knowles  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Speciis  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Daled:  Oecsmt>er  10.  1999. 
Elizabeth  H.  Stevens, 

Deputy  Manager  California/Nevada 
Operations  Office.  Sacramento.  California. 
IFR  Doc.  99-32576  Filed  12-15-99:  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
prooosed  ailes  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njlings.  delegations  of  autlwnty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Pipestone  Forest  Health  Project. 
Kootenai  National  Forest,  Lincoln 
County,  MT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
enviroiunental  impact  statement. 

summary:  The  USDA.  Forest  Service. 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
envirotmiental  effects  of  vegetation 
management  through  timber  harvest  and 
prescribed  burning:  road  maintenance, 
reconstruction  and  construction;  and 
habitat  improvement  projects  such  as 
instream  fisheries  habitat  enhancement 
in  that  portion  of  the  Pipestone 
landscape  assessment  area  which 
encompasses  the  Pipe  and  Bobtail  Creek 
drainages.  The  southern  and 
northernmost  extent  of  the  landscape 
assessment  area  are  located 
approximately  1  and  20  air  miles, 
respectively,  from  Libby,  Montana. 

The  proposed  activities  are  being 
considered  together  because  they 
represent  either  coimected  or 
cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  The  purposes  of  the 
project  are  to  improve  forest  health, 
improve  watershed  and  fisheries 
habitat,  and  contribute  to  a  sustained 
yield  of  timber. 

The  EIS  will  tier  to  the  Kootenai 
National  Forest  Land  and  Resource 
Management  Plan  as  amended  bv  the 
Inland  Native  Fish  Strategy  (INFS). 
Final  Environmental  Impact  Statement 
(FEIS).  and  Record  of  Decision  (ROD)  of 
September.  1987.  which  provides 
overall  guidance  for  forest  management 
of  the  area. 

DATES:  Written  conunents  and 
suggestions  should  be  received  on  or 
before  January  18,  2000. 


ADDRESSES:  The  Responsible  Official  is 
Bob  Castaneda.  the  Kootenai  National 
Forest  Supervisor,  1101  U.S.  Hwy  2 
West,  Libby,  Montana  59923.  Written 
comments  and  suggestions  concerning 
this  analysis  may  be  sent  to  Malcom 
Edwards.  Libby  District  Ranger.  12557 
U.S.  Hwy  37,  Libby.  Montana  59923. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Kaiser.  Project  Coorriinator. 
Libby  Ranger  District.  Phone:  (406)  293- 
7773. 

SUPPLEMENTARY  INFORMATION:  The 
portion  of  the  landscape  assessment 
area  being  analyzed  is  approximately 
81.300  acres:  approximately  68.000 
acres  are  under  Forest  Service 
ownership  and  approximately  13.200 
acres  are  imder  private  ownership.  All 
proposed  activities  would  occur  on 
National  Forest  lands  within  the 
assessment  area  that  includes  all  or 
parts  of  T34N,  R32W.  Section  36;  T34N, 
R31W.  Sections  11. 14, 15,  21-36;  T34N, 
R30W.  Section  1;  T33N  R32W.  Sections 
1.  12,  23-25.  36;  T33N,  R31W.  Sections 
1-36;  T33N,  R30W.  Sections  18-20,  29- 
33;  T32N,  R32W.  Sections  1, 12-13,  24, 
25,  36;  T32N.  R31W.  Sections  1-36; 
T32N.  R30W.  Sections  5-10,  15-21.  29- 
32;  T31N,  R31W.  Sections  1-22,  29,  30; 
T31N,  R30W.  Sections  4-9.  17. 18; 
Principal  Montana  Meridian. 

The  assessment  area  includes  the 
Gold  Hill  West  Roadless  Area. 
Prescribed  burning  is  proposed  in  this 
roadless  area.  All  remaining  proposed 
activities  are  outside  the  boundaries  of 
any  inventoried  roadless  area  or  any 
areas  considered  for  inclusion  to  the 
National  Wilderness  System  as 
recommended  by  the  Kootenai  National 
Forest  Plan  or  by  any  past  or  present 
lemslative  wilderness  proposals. 

The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  management  objectives 
in  individual  delineated  management 
areas  (MAs).  Most  of  the  proposed 
timber  harvest  activities  encompass  five 
predominant  MAs:  11. 12, 15. 16. 17. 
Briefly  described.  MA  1 1  is  managed  to 
maintain  or  enhance  the  winter  range 
habitat  effectiveness  for  big  game 
species  and  produce  a  programmed 
yield  of  timber.  MA  12  is  managed  to 
maintain  or  enhance  the  summer  range 
habitat  effectiveness  for  big  game 
species  and  produce  a  programmed 
yield  of  timber.  MA  15  focuses  upon 
timber  production  using  various 
silvicultural  practices  while  providing 


for  other  resource  values.  MA  16  is 
managed  to  produce  timber  while 
providing  for  a  pleasing  view.  MA  1 7  is 
managed  to  maintain  or  enhance  a 
natural  appearing  landscape  and 
produce  a  programmed  yield  of  Umber. 
Minor  amounts  of  timber  harvest  and/or 
other  proposed  activities  such  as 
prescribed  burning  are  fotmd  in  other 
MAs.  including  6. 13. 14,  18.  19. 

Purpose  and  Need 

The  primary  purpose  and  need  for  the 
project  is  to:  (1)  Improve  forest  health  by 
reducing  tree  densities,  changing 
species  composition,  stimulating  natural 
processes,  reducing  insect  and  disease, 
and  improving  visual  condition:  (2) 
improve  watershed  health  and  fisheries 
habitat  by  improving  habitat  conditions, 
stabilizing  stream  segments,  and 
reducing  road  effects:  (3)  contribute  to  a 
sustained  yield  of  timber  through 
improvement  of  forest  health. 

Proposed  Activities 

The  Forest  Service  proposes  to 
harvest  approximately  18,000  CCF 
(htmdred  cubic  feet),  equivalent  to  7.5 
MMBF  (million  board  feet)  of  timber 
through  the  application  of  a  variety  of 
harvest  methods  on  approximately  1738 
acres  of  forestland.  Silvicultural  systems 
include  378  acres  of  regeneration 
harvest,  1103  acres  of  commercial 
thinning  type  applications,  206  acres  of 
salvage,  and  51  acres  of  removal  of 
small  diameter  material.  Some 
treatments  would  feather  or  thin  stands 
adjacent  to  existing  units  with  abrupt 
edges  to  improve  the  visual  setting  for 
outdoor  recreation. 

The  proposal  also  includes 
approximately  325  acres  of  prescribed 
burning  in  association  with  commercial 
Umber  harvest  and  approximately  3695 
acres  of  prescribed  burning  without 
commercial  timber  harvest.  Prescribed 
burning  without  Umber  harvest  is 
proposed  within  management  area  13 
(designated  old  growth]  and  the  Gold 
Hill  West  Roadless  Area. 

The  Interdisciplinary  Team  (IDT)  and 
District  Ranger  will  consider  firewood 
gathering  opportiinities  for  the  public 
on  roads  to  be  opened  for  logging 
activities  and/or  on  roads  to  be 
decommissioned  will  be  considered  by 
the  IDT  and  District  Ranger. 

The  proposal  includes  constructing  an 
estimated  0.68  miles  of  specified 
permanent  road  to  access  vegetation 
treatment  areas.  A  temporary  inc:rea8e  in 
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open  road  densities  (ORDs)  associated 
with  proposed  management  activities 
may  result  in  the  need  for  a  site-specific 
Forest  Plan  ORD  amendment  in  MA  12 
(big  game  summer  range). 

The  proposal  includes  expansion  of 
the  Upper  Pipe  Creek  Gravel  Pit  to 
provide  for  mineral  material  necessary 
to  maintain,  reconstruct,  construct  and/ 
or  improve  roads  in  the  assessment  area. 

The  proposal  includes  creation  of 
cavity  habitat  through  tree  inoculation 
(inoculation  kills  the  tiee]  resulting  in 
habitat  for  cavity  nesting  species  where 
cavity  habitat  is  limited  by  past 
management  activities. 

In  addition  to  the  above  activities,  the 
follovring  watershed  and  fisheries 
improvement  activities  are  proposed 
which  would  include:  (1)  Placement  of 
large  woody  debris  in  Deception  Creek; 

(2)  instream  habitat  enhancement  work 
(placement  of  stnictiu'es)  in  Pipe  Creek; 

(3)  habitat  and  stream  stability 
improvement  projects  in  Bobtail  Creek: 

(4)  approximately  30  miles  of  road 
reconstruction  and  maintenance;  (5) 
maintenance  and  improvement  of  the 
East  Fork  Pipe  Creek  Road:  (6) 
decommissioning  approximately  56 
miles  of  road. 

Range  of  Alternatives 

The  Forest  Service  will  consider  a 
range  of  alternatives.  A  'no  action" 
alternative  in  which  none  of  the 
proposed  activities  would  be 
implemented  would  be  considered. 
Additional  alternatives  may  be 
considered  to  achieve  the  projects 
purpose  and  need  and  to  respond  to 
specific  resourt»  issues  and  public 
concerns. 


Preliminary  Issues 

Tentatively,  several  issues  have  been 
identified  during  the  initial  and 
informal  communication  phase  with  the 
public  and  internal  communication 
with  Forest  Service  personnel.  Those 
issues  are  briefly  described  below: 

Cumulative  Effects.  What  are  the 
effects  to  various  resource  value  of  past 
and  foreseeable  activities  on  public  and 
private  lands  within  the  project  area? 

Road  Access  and  Decommissioning. 
What  effect  would  decommissioning 
efforts  have  on  public  access? 

Grizzly  Bear.  What  effect  would 
proposed  activiUes  have  on  the 
threatened  grizzly  bear? 

Water  Quality  and  Fisheries  Habitat. 
What  effects  would  the  proposed 
actions  have  on  water  quality  and  bull 
tix>ut  habitat? 

Noxious/invasive  weeds.  What  effect 
will  the  proposed  activiUes  have  on  the 
control  or  spread  of  noxious  weeds? 


Timber  Supply  and  Economics.  How 
will  the  proposed  activities  affect  timber 
supplies  and  produce  economic  benefits 
to  local  commuiuUes? 

Public  Involvement  and  Scoping 

Beginning  in  March  of  1997, 
preliminary  efforts  were  made  to 
involve  the  public  in  looking  at 
opportimiUes  for  restoration  and 
management  of  the  Pipestone  landscape 
assessment  area.  Public  participation 
has  consisted  of  a  series  of 
informational  mailings,  notices  in  local 
and  regional  newspapers,  field  trips, 
local  television  advertisements,  a  radio 
address,  and  an  open  house.  Taking  into 
accoimt  the  comments  received  and 
information  gathered  during  the 
preliminary  analysis,  it  was  decided  to 
prepare  an  EIS  for  the  Pipestone 
landscape  assessment  area.  Comments 
received  prior  to  this  notice  will  be 
included  in  the  documentation  for  the 
EIS. 

This  environmental  analysis  and 
decisionmaking  process  will  enable 
interested  and  affected  people  to 
participate  and  contribute  to  the  final 
decision.  The  public  is  encouraged  to 
take  part  in  the  process  and  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal. 
State.  Tribes,  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  This  input  virill  be  used 
in  preparation  of  the  draft  and  final  EIS. 
The  scoping  process  will  assist  in 
identifying  potential  issues,  identifying 
issues  to  be  analyzed  in  depUi. 
identifying  alternatives  to  the  proposed 
action,  and  considering  additional 
alternatives  which  will  be  derived  from 
issues  identified  dtiring  scoping 
activities. 

Estimated  Dates  fbr  Filing 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
conunents  received  within  30  days  of 
the  publication  of  this  notice  will  bo 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  The  Draft  EIS  Is  expected 
to  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  bv  July. 
2000.  At  that  time,  EPA  will  publish  a 
Notice  of  Availability  of  the  Draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  Draft  EIS  will  be  a 
minimum  of  45  days  from  the  date  the 
EPA  publishes  the  Notice  of  Availability 
in  the  Federal  Register. 

The  Final  EIS  is  scheduled  to  be 
completed  by  October  of  2000.  In  the 


Final  EIS.  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  enviroiunental 
consequences  discussed  in  the  Draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proporal. 

Reviewers  Obligations 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviroimiental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  enviroiunental 
rexiew  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Veimont  Yankee  Nuclear  Power  Corp.  v 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  may  be  waived  or 
dismissed  by  the  courts.  Oty  of  Angoon 
V.  Model.  803  F.2d  1016. 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v 
Harris.  490  F.  Supp.  1334.  1338  (ED. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  Final  EIS. 
To  assist  the  Forest  Service  in 
identihring  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Coimcil  on 
Environmental  Qualit>-  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviroiunental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official 

The  Responsible  Official,  Kootenai 
Forest  Supervisor  Bob  Castaneda.  will 
decide  which,  if  any.  of  the  proposed 
projects  will  be  implemented.  This 
decision  will  document  reasons  for  the 
decision  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  Forest 
Service  Appeal  Regulations. 
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Daled:  December  6,  1999 
Bob  CutaiMda, 

Forest  Supervisor.  Kootenai  National  Forest. 
(FR  DcK.  99-32606  Filed  12-15-99;  8;45  am) 
BiLUNG  CO06  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Emergency  Watershed  Protection 
Program 

agency:  Natural  Resources 
Conservation  Service.  USDA. 

ACTION:  Notice  of  Availability  of  the 
Draft  Programmatic  Environmental 
Impact  Statement. 

summary:  The  Natural  Resources 
Conservation  Service  (NRCS)  announces 
the  availability  of  the  Draft 
Programmatic  Environmental  Impact 
Statement  (PEIS),  in  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  ei  seq.) 
for  the  Emergency  Watershed  Protection 
(EWP)  Program.  The  draft  PEIS  assesses 
the  potential  environmental  impacts  of 
alternatives  for  administration  of  the 
EWP  Program,  which  provides  funding 
and  assistance  to  localities  requesting 
EWP  assistance  to  address  watershed 
impairments,  caused  by  a  natural 
disaster,  which  pose  an  immediate 
threat  to  life  and  property. 

The  original  PEIS  for  the  EWP 
Program  was  prepared  in  1975.  NRCS 
has  conducted  a  comprehensive  review 
of  the  program  that  has  resulted  in 
changes  to  improve  the  environmental, 
economic,  and  technical  soimdness  of 
activities  conducted  under  the  program. 
This  draft  PEIS  supports  management 
decisions  on  how  best  to  revise  the  EWP 
Program  to  continue  to  effectively  and 
efficienUy  meet  EWP  statutory 
requirements.  It  analyzes  a  range  of 
reasonable  alternatives  to  ensure 
compliance  with  all  applicable  laws  and 
regulations  while  minimizing,  to  the 
greatest  extent  practicable,  any  potential 
adverse  environmental  or 
socioeconomic  impacts. 

Comments  Invited 

To  ensure  that  the  full  range  of  issues 
and  alternatives  related  to  the  EWP 
Program  have  been  addressed.  NRCS 
invites  comments  on  this  draft  PEIS. 
Written  comments  should  be 
postmarked  by  close  of  business  on 
February  14.  2000.  to  ensure 
consideration.  Comments  postmarked 
after  this  date  will  be  considered  to  the 
extent  practicable. 


WHERE  TO  COMMENT:  Written  comments 
on  the  draft  PEIS  and  requests  for  copies 
of  the  draft  PEIS  should  be  directed  to: 
EWP-PEIS.  Post  Office  Box  745,  Falls 
Church,  Virginia  22040-0745;  telephone 
(toll  free):  1-877-534-6692;  or  e-mail  at 
ewp@mangi.com. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  relating  to  the  EWP  Program, 
please  contact  the  Director,  Watersheds 
and  Wetlands  Division.  USDA-NRCS. 
Post  Office  Box  2890,  Washington,  DC 
20013-2890;  telephone:  (202)  720-3527. 

For  matters  relating  to  USDA/NRCS 
compliance  with  NEPA,  please  contact: 
Andree  DuVamey,  National 
Environmental  Specialist,  Ecological 
Sciences  Division,  USDA-NRCS,  Post 
Office  Box  2890,  Washington,  DC 
20013-2890:  telephone:  (202)  720-4925. 

Information  may  also  bo  obtained 
from  the  NRCS  Worldwide  website  at: 
http://www.ftw.nrcs.usda.gov/BCS/ 
enviro/nepa.htm  (general  NEPA 
compliance  information);  http:// 
www.ftw.nrcs.usda.gov/programs.html 
(EWP  Program). 

SUPPLEMENTARY  INFORMATION:  The  EWP 
Program  funds  and  provides  technical 
assistance  to  sponsoring  organizations 
(entities  of  government)  to  implement 
emergency  measures  for  runoff 
retardation  and  soil  erosion  prevention 
to  assist  in  relieving  imminent  hazards 
to  life  and  property  from  floods, 
drought,  and  the  products  of  erosion 
created  by  natural  disasters  that  have 
caused  or  are  causing  sudden 
impairment  of  a  watershed.  The 
program  is  authorized  by  Section  216  of 
the  Flood  Control  Act  of  May  17, 1950 
(Pub.  L.  81-516;  33  U.S.C.  701b-l)  and 
by  Section  403  of  Title  W  of  the 
Agricultural  Credit  Act  of  1978,  (Pub.  L. 
95-334).  as  amended  by  Section  382  of 
the  Federal  Agricultural  Improvement 
and  Reform  Act  of  1996  (Pub.  L.  104- 
127)  16  U.S.C.  2204.  NRCS  regulations 
implementing  the  EWP  Program  are  set 
forth  in  7  CFR  part  624. 

NEPA  only  requires  a  PEIS  be 
prepared  for  major  Federal  actions 
significantly  affecting  the  environment. 
It  is  NKCS"  preliminary  opinion  that  the 
programmatic  decisions  being  made 
about  the  EWP  Program  do  not 
constitute  such  action,  particularly 
when  considered  on  a  nation-wide 
basis.  Nonetheless.  NRCS  considers 
NEPA  and  the  PEIS  process  to  be  a 
useful  tool  to  assist  decision  makers 
under  certain  circumstances.  Therefore, 
the  agency  has  made  the  decision  to 
prepare  a  PEIS  in  this  case  to  take  full 
advantage  of  NEPA's  public 
participation  provisions,  as  a  means  of 
considering  the  concerns  of  individual 
members  of  the  public  and  the  State  and 


local  government  sponsors  who  play  a 
criticaj  role  in  the  EWP  Program  and  to 
fully  consider  the  impacts  of  alternative 
EWP  Program  policies  and  activities. 
The  final  PEIS  on  the  EWP  Program 
will  supersede  the  PEIS  prepared  on  the 
program  in  1975.  The  purpose  of  the 
draft  PEIS  is  to  assess  the  impacts  of  a 
range  of  EWP  programmatic 
alternatives.  It  will  also  factor  in 
changes  that  are  being  proposed  to  the 
administrative  rule,  such  as  the  use  of 
floodplain  easements  to  address 
recurring  hazards.  NRCS  expects  that 
States  may  desire  to  tier  to  the  national 
programmatic  NEPA  analysis  to 
facilitate  rapid  response  to  EWP 
Program  emergency  requirements  in  the 
future,  while  maintaining  adequate 
environmental  review  coverage  for  the 
necessary  decision  making. 

Proposed  Action  Alternative 

The  proposed  action  is  for  NRCS  to 
continue  administering  the  EWP 
Program  but  with  some  revision  for 
efficiency  and  effectiveness  in  program 
delivery,  and  to  continue  providing 
funding  and  technical  assistance  to  aid 
appropriately  sponsored  entities  in 
restoring  watershed  components  to  pre- 
disaster  conditions. 

Some  of  the  changes  NRCS  is 
proposing  action  include: 

1.  Eliminate  the  terms  "exigency"  and 
"non-exigency"; 

2.  Stipulate  that  "Uigent  and 
Compelling"  situations  be  addressed 
immediately  upon  discovery; 

3.  Set  priorities  for  funding  EWP  sites; 

4.  Establish  a  cost-share  rate  of  up  to 
75  percent  for  all  EWP  projects  (except 
for  projects  in  limited  resource  areas, 
where  sponsors  may  receive  up  to  90 
percent); 

5.  Stipulate  that  measiu^s  be 
economically,  environmentally,  and 
socially  defensible: 

6.  Improve  pre-dLsaster  recovery 
readiness  through  interagency 
coordination,  training,  and  planning: 

7.  Allow  repair  of  impairments  to 
agricultural  lands  using  sound 
engineering  alternatives; 

8.  Limit  repair  of  sites  to  twice  in  a 
10-year  period; 

9.  Eliminate  the  requirement  that 
multiple  beneficiaries  (property  owners) 
be  threatened  before  a  site  would  be 
eligible  for  EWP  Program  repairs; 

10.  Apply  principles  of  nattu^l  stream 
dynamics  and  bioengineering  to  the 
design  of  EWP  practices; 

11.  Simplify  the  purchase  of 
agricultural  easements; 

12.  Repair  enduring  (structural  or 
long-life)  conservation  practices; 

1 3.  Fund  part  of  improved  solutions; 
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14.  Allow  disaster  recovery  work  in 
floodplain  areas  away  from  streams  and 
in  upland  areas;  and 

15.  Purchase  easements  on  non- 
agricultural  lands. 

Signed  al  Washington,  DC,  on  December  9. 
1999. 

Pearlie  S.  Reed, 

Chief.  Natural  Resources  Conservation 
Seri'ice. 

(PR  Doc.  99-32.')26  Filed  12-15-99:  8:45  ami 
BULMO  COOe  MIO-W-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactiued  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  I^grams  Staff,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC. 

Docket  Number:  99-028.  Applicant: 
National  Institutes  of  Health,  National 
Institute  of  Mental  Health,  Division  of 
Intramural  Research  Programs, 
Laboratorv  on  Genetics,  9000  Rockville 
Pike,  Building  36,  Room  3D06, 
Bethesda,  MD  20892-4094.  bistrument: 
Robot  and  Microplate  Filler  with 
accessories.  Models  Q-BOT  and  Q-Fill. 
Manufacturer:  GENETIX,  United 
Kingdom.  Intended  Use:  The  instrument 
is  intended  to  be  used  for  studies  of 
cDNAs.  genes,  and  mRNAs  in  support  of 
research  on  the  genomics  of  the  nervous 
system  with  initial  efforts  focusing  on 
the  discovery  of  new  genes  and  the 
study  of  gene  expression  patterns  in 
mouse  and  human  brains.  Application 
accepted  by  Commissioner  of  Customs: 
December  2,  1999. 

Docket  Number:  99-029.  Applicant: 
University  of  Florida,  Department  of 
Electrical  and  Computer  Engineering, 
337  Larsen  Hall,  PO  Box  116200, 
Building  722,  Gainesville,  FL  3261 1- 
6200.  Instrument:  Fiber  Raman  Laser, 
Model  FR1^1480-600.  Manufacturer:  IP 


Fibre  Devices  Ltd..  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  as  a  pump  source  to  pump  Er- 
doped  waveguide  lasers  in  lithium 
niobate  that  ate  being  developed.  The 
laser  will  also  be  used  as  a 
demonstration  of  the  principle  of  optical 
pumping  for  the  courses  of  the 
Photonics  sequence  (EEL  5441,  EEL 
6443)  in  the  Electrical  and  Computer 
Engineering  Department.  Application 
accepted  by  Commissioner  of  Customs: 
November  30,  1999. 
Frank  W.  Creel. 

Director.  Statutory  Unport  Programs  Staff. 
IFR  DiK..  99-32672  Filed  12-15-99;  8:45  am) 
BILUNG  COO€  3S10-OS-I> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Vermont,  et  al.:  Notice  o> 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  ol  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Room 
4211.  U.S.  Department  of  Conunerce. 
14th  and  Constitution  Avenue.  NW. 
Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number;  99-023.  Applicant: 
University  of  Vermont,  Biulington,  VT 
05405.  Instrument:  Microforge,  Model 
MF-830.  Manufacturer:  Narishige 
Scientific  Instrument  Lab..  Japan. 
Intended  Use:  See  notice  at  64  FR 
57865.  October  27,  1999.  Reasons:  The 
foreign  instrument  provides  ultra-fine 
finishing  of  microelectrode  tips  for 
patch  clamp  studies  using  advanced 
fine  polishing  technology'  to  eliminate 
imperfections  on  the  tip  surface  that 
could  damage  delicate  cell  membranes. 
Advice  received  from:  National 
Institutes  of  Health,  October  21,  1999. 

Docket  Number  99-024.  Applicant; 
University  of  Vermont,  Burlington,  VT 
05405.  Instrument:  Glass  Microelectrode 
Puller.  Model  PP-S30.  Manufacturer: 
Narishige  Scientific  Instrument  Lab.. 
lapan.  Intended  Use:  Sec  notice  at  64  FR 
57865,  October  27,  1999.  Reasons:  The 
foreign  instrument  provides:  (1)  A  built- 
in  power  source  to  avoid  voltage 


fluctuations,  (2)  ultra-precise  timing  of 
heater  settings  and  (3)  a  digital  display 
for  monitoring  settings  while  fabricating 
microelectrodes  for  patch  clamp  studies. 
Adxice  received  from:  National 
Institutes  of  Health.  October  21. 1999 

The  National  Institutes  of  Health 
advised  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instnraient  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Creel. 

Director.  Statutory  Impart  Programs  Staff. 
IFR  Doc.  99-32671  Filed  12-15-99:  8:45  ami 
BUJNG  COW  IS10-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  120999C1 

Norttiwest  Region  Federal  Fisheries 
Permits;  Proposed  Information 
Collection;  Comment  Request 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  14, 
2000. 

AOiORESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  IDepartmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(sl  and  instructions  should 
be  directed  to  William  L.  Robinson. 
NMFS.  7600  Sand  Point  Wav  NE. 
SeatUe  WA  98112,  206-526-6140. 
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SUPPLEMENTARY  INFORMATION: 
1.  Abstract 

Three  data  coUectious  dealing  with 
Federal  fishery  permits  affect 
participants  in  the  groundfish  fishery  off 
Washington,  Oregon,  and  California 
{WOC).  The  three  data  collections 
involve:  (1)  exempted  fishing  permits 
(previously  called  experimental  fishing 
permits):  (2)  limited  entry  permits  for 
commercial  fishermen:  and  (3)  Federal 
permits  for  groundfish  processing 
vessels  over  125  ft  (38  m)  in  length. 

Exempted  (experimental)  fishing 
permits  are  issued  to  applicants  for 
fishing  activities  that  would  otherwise 
be  prohibited.  The  information  provided 
by  applications  allows  NMFS  to 
evaluate  the  consequences  of  the 
exempted  fishing  activity  and  weigh  the 
benefits  and  costs.  Permittees  are 
required  to  file  reports  on  the  results  of 
the  experiments  and  in  some  cases 
individual  vessels  are  required  to 
provide  minimal  data  reports.  This 
information  allows  NMFS  to  evaluate 
techniques  used  and  decide  if 
management  regulations  should  be 
changed. 

A  Federal  permit  is  required  to 
commercially  catch  groundfish,  and 
permits  are  endorsed  for  one  or  more  of 
three  gear  types  (trawl,  longline,  and 
fish  pot).  Participation  in  the  fishery 
and  access  to  permits  have  been  limited 
as  a  way  of  controlling  the  overall  fleet 
harvest  capacity.  Limited  entry  permits 
must  be  renewed  annually  and  are 
transferable. 

NOAA  is  also  considering  the 
implementation  of  a  requirement  that 
fish  processing  vessels  over  125  ft  (38 
m)  in  length  obtain  a  Federal  fisheries 
permit  to  process  groundfish  in  the 
WOC  fishing  area.  Such  a  requirement 
may  be  needed  to  obtain  adequate 
information  on  which  to  base  both  in- 
season  and  between-season  management 
decisions  affecting  the  Pacific 
groundffsh  resource,  to  know  the 
number  of  vessels  operating  for  the 
purpose  of  deployment  of  observers, 
and  for  enforcement  monitoring. 

n.  Method  of  Collection 

Permit  applications  are  made  on 
NMFS  forms.  The  exempted  fishing  data 
reports  from  individual  vessels  which 
may  be  a  verbal  data  collection 
submitted  in  person,  faxed,  or  submitted 
by  telephone  by  the  vessel  owner  or 
operator  to  NMFS  or  the  states  of 
Washington,  Oregon,  or  California. 

m.  Data 

OMB  Number.  0648-0203 

Form  Number:  None 

Type  of  Review:  Regular  submission 


Affected  public:  Business  or  other  for- 
profit  (owners  and  operators  of  vessels 
that  fish  for  or  process  groundfish  in 
ocean  waters  0-200  nautical  miles  off  of 
Washington,  Oregon,  or  California. 

Estimated  Number  of  Respondents: 
796 

Estimated  Time  Per  Response:  20 
minutes  for  a  limited  entry  or  at-sea 
processor  permit  application:  60 
minutes  of  an  exempted  fishing 
application;  60  minutes  for  a  stmmiary 
report  of  actions  under  an  exempted 
fishing  permit,  and  10  minutes  for  data 
reports  on  exempted  fishing  permit 
activities 

Estimated  Total  Annual  Burden 
Hours:  598 

Estimated  Total  Annual  Cost  to 
Public:  $26,214 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  7. 1999. 
Linda  Engetmeier, 

Departmental  Forms  Cleanmce  Officer.  Office 
of  Chief  Information  Officer. 
IFR  Doc.  99-32544  Filed  12-15-99;  8:45  ami 
BujHO  CODE  asi«-a-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatratlon 

[1.0.  120999E] 

Submission  for  OMB  Review; 
Commant  Raquast 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 


Agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

Title:  Application  Form  for 
Membership  on  a  National  Marine 
Sanctuary  Advisory  Council. 

Agency  Form  Numbei<s):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  In  use  without  OMB 
approval. 

Burden  Hours:  75  hours. 

Number  of  Respondents:  75. 

Average  Hours  Per  Response:  1  hour. 

Needa  and  Uses:  Section  315  of  the 
National  Marine  Sanctuaries  Act  allows 
the  Secretary  of  Commerce  to  establish 
one  or  more  advisory  councils  to 
provide  advice  regarding  the 
designation  and  management  of  national 
marine  sanctuaries.  The  Councils  also 
provide  a  variety  of  different 
perspectives  and  interests  and  help  link 
the  sanctuary  to  the  community. 
Councils  are  individually  chartered  for 
each  sanctuary  to  meet  the  needs  of  that 
sanctuary.  Once  a  council  has  been 
chartered,  the  Sanctuary  Manager  begins 
a  process  to  recruit  members  for  that 
council  by  providing  notice  to  the 
public  and  asking  interested  parties  to 
apply  for  the  available  seats.  An 
application  and  guidelines  for  a 
narrative  submission  must  be  submitted 
to  the  Sanctuary  Manager.  The 
application  is  used  to  choose  the  best 
applicants  to  serve  as  members  on  the 
Council. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit  organizations,  or  not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
room  5027, 14th  and  Constitution 
Avenue.  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building.  724  17">  Street,  NW, 
Washington.  DC  20503. 

Dated:  December  6.  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Cliief  Information  Officer 
IFR  Doc.  99-32545  Filed  12-15-99:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  120e99E] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Scientific  and  Statistical  Commitiee 
(SSC)  Economic  Subcommittee  will 
hold  a  meeting  which  is  open  to  the 
public. 

DATES;  The  meeting  will  begin  on 
Thursday.  January  13.  2000.  at  1  p.m. 
and  will  continue  through  4  p.m. 
Friday,  January  14,  2000.  The  Thursday 
session  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
Friday  session  will  begin  at  8  a.m.  An 
opportunity  for  public  comment  will  be 
provided  at  4  p.m.  on  Thursday. 
ADDRESSES;  The  meeting  will  be  held  in 
the  conference  room  at  the  Pacific 
Fishery  Management  Council  office. 
2130  SW  Fifth  Avenue,  Suite  224. 
Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT;  Dan 
Waldeck,  Fishery  Management  Analyst: 
telephone:  (503)326-6352. 
SUPPLEMENTARY  INFORMATION;  The 
purpose  of  the  meeting  is  to  develop  a 
discussion  paper  about  overcapacity  in 
Pacific  coast  groundfish  fisheries  and 
potential  ways  the  Council  may  choose 
to  consider  to  reduce  capacity  in  these 
fisheries.  The  purpose  of  the  discussion 
paper  is  to  help  the  Council  develop  an 
understanding  of  the  capacit>'  problem, 
and  highlight  the  methods,  information, 
and  resources  needed  for  evaluating  and 
developing  capacity  reduction 
programs. 

Although  non-emergency  issues  not 
contained  in  this  notice  may  come 
before  the  ^Aonomic  subcommittee  for 
discussion,  those  issues  will  not  be  the 
subject  of  formal  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  identified  in 
this  notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  SSC  Economic  Subcommittee's 
intent  to  take  final  action  to  addiess  the 
emergency. 


Special  Acconunodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliar)'  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  dale. 

Dated:  December  10.  1999. 
Bruce  C.  Morehead. 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  99-32590  Filed  12-15-99:  8:45  ami 
siujNO  cooe  wio-a-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110599AI 

Marine  Mammals;  File  No.  368D 

AGENCY;  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit  amendment 

SUMMARY;  Notice  is  hereby  given  that 
Permit  No.  938.  issued  to  Moss  Landing 
Marine  Laboratories,  P.O.  Box  450.  Moss 
Landing,  CA  95039-0450  (Principal 
Investigator  Dr.  James  T.  Harvey],  was 
amended  to  extend  the  expiration  date 
to  December  31.  2000. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130 
Silver  Spring.  MD  20910  (301/713- 
2289):  and 

Regional  Administrator,  Southwest 
Region.  NMFS.  501  West  Ocean  Blvd., 
Suite  4200.  Long  Beach.  CA  90802-4213 
(562/980-4001). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rutii  lohnson.  (301/713-2289). 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authorit>'  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA:  16  U.S.C.  1531  et  seq.) 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  part 
222-226). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 


faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  8. 1999. 
Ann  D.  Tarfaush. 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Hesources.  Sational 
Marine  Fisheries  Service. 
IFR  Dor.  99-32547  Filed  12-15-99:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Ottier 
Vegetable  Fiber  Textile  Products 
Produced  or  Manufactured  In  Bahrain 

December  10.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE;  January  1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  462- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
H'ww .customs. ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION; 

Authoritv:  Sertion  204  of  the  .Agricultural 
Art  of  1956.  as  amended  17  U.S.C  18541: 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactiued  in 
Bahrain  and  exported  during  the  period 
Januar\'  i.  2000  through  December  31, 
2000  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clotiiing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2000  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23. 1998}. 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreement^. 

Committee  for  the  Implemenlation  of  Textile 
Agreements 

December  10. 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3. 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  Januar>- 1.  2000.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wooi.  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Bahrain  and  exported 
during  the  twelve-month  period  beginning  on 
lanuary  1,  2000  and  extending  through 
December  31.  2000.  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint  Nmrt 

Group  1 

237.  239pt.'. 

51 .902,949  square  meters 

331-336. 

squlvalenl. 

338.339, 

340-342. 

345.  347. 

348.350- 

352, 

359pt.'. 

431.433- 

436.438. 

440.442- 

448. 

* 

459pt.3, 

631,633- 

636,638, 

639.640- 

647,648. 

649,650- 

652, 

659pl. ', 

831,833- 

836,838, 

840,842- 

847,850- 

852,858 

ana859pt,«, 

as  a  group. 

Sublevels  in 

Group  1 

33W339 

721.202  dozen. 

340/640  

346,020  dozen  of  which  not 

more  than  259,514  dozen 

shall  be  m  Categories 

340-Y/640-Y'. 

^Category  359pt.:  all  HTS  numbers  except 
6406.99.15S0 

^Category  459pt.:  all  HTS  numtwrs  except 
6405.206030.  6405,20.6060,  6405.20.6090. 
6406.99  1505  and  6406.99  1560. 

'Category  659pl.:  all  HTS  numbers  except 
6406.99.1510  and  6406  99.1540 

5  Category  859pt.:  only  HTS  numbers 
6115.19.8040.  6117.10,6020.  6212  105030. 
6212109040.  621220.0030.  621230.0030. 
6212.90.0090.  6214.102000  and 

6214.90.0090 

'Category  340-Y:  only  HTS  numbers 
6205.20.2015.  6205.20.2020.  6205,20.2046. 
6205.20.2050  and  6205.20.2060:  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
620530.2020,  6205.30.2050  and 

6205.30.2060. 

The  limits  set  forth  above  are  sub)ecl  to 
adiustraent  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  4.  1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carr\'ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-32622  Filed  12-15-99;  8:45  ami 
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'Category     239pt.:     only     HTS     number 
6209.20.5040  (diapers) 


COMMITTEE  FOR  THE 
IMPLEMEMTATION  OF  TEXTILE 
AGREEMErfTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton.  Wool.  Man- 
Made  Fltier,  Silk  Blend  and  Other 
Vegetable  Fit>ef  Textile  Products 
Produced  or  Manufactured  in  Burma 
(Myanmar) 

December  10, 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 


status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
virww.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFOflMATION: 

Aulhonty:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Burma  (Myanmar)  and  exported  during 
the  period  Januar}'  1.  2000  through 
December  31.  2000  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23.  1998). 
Information  regarding  the  availability  of 
the  2000  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 
Troy  H.  Cribb. 

Chairman.  Committee  far  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemenlatian  of  Textile 
Agreements 

December  10.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Oder 
11651  of  March  3. 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Dothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2000.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Burma  (Myanmar)  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2000  and  extending 
through  December  31,  2000,  in  excess  of  the 
following  levels  of  restraint: 
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Category 

Twelve-month  restraint 
limit 

34O«40 

342/642 

347/348 

351/651  

448 

647/648/847 

99.757  dozen 
26,945  dozen 
139,759  dozen 
42,347  dozen 
2,456  dozen 
26,061  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  30, 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Cx)mmissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  liie 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Cambodia 

December  10,  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings.  call  (202)  482-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  1 1651  of  March  3.  1972,  as 
amended. 

The  Bilateral  Textile  Agreement  of 
January  20. 1999.  between  the 
Governments  of  the  United  States  and 
Cambodia  establishes  limits  for  the 
period  January  1.  2000  through 
December  31.  2000. 

These  limits  may  be  revised  if 
Cambodia  becomes  a  member  of  the 
World  Trade  Organization  (WTO)  and 
the  United  States  applies  the  WTO 
agreement  to  Cambodia. 

Moreover,  these  limits  may  be  revised 
in  light  of  the  U,S.  determination  as  to 
whether  working  conditions  in  the 
Cambodian  textile  and  apparel  sector 
substantially  comply  with  Cambodian 
labor  law  and  internationally  recognized 
core  labor  standards  (see  Federal 
Register  notice  64  FR  60428,  published 
on  November  5, 1999), 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

The  special  carryforward  for 
Categories  338/339  and  347/348/647/ 
648  is  being  deducted  from  the  2000 
limits.  Normal  carryforward  is  being 
deducted  for  all  categories  except 
Categories  331/631. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with'  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
publishml  on  December  23.  1998). 
Information  regarding  the  20(X) 
CORRELj\TION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H,  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  10, 1999, 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  USC.  1654);  Executive  Order 
llfi51  of  March  3.  1972.  as  amended;  and  the 
Bilateral  Textile '.Agreement,  dated  January 
20.  1999.  between  the  Governments  of  the 
United  Stales  and  Cambodia,  you  are 
directed  to  prohibit,  effective  on  January  1. 
2000.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Camtxidia  and  exported 
during  the  twelve-month  period  beginning  on 
lanuary  1.  2000  and  extending  through 


December  31.  2000.  in  excess  of  the  folloMring 
levels  of  restraint: 


Category 

limit 

331/831  

1.643.000  dozen  pairs 

334«34 

170.000  dozen 

33S«35 

65.000  dozen. 

33W339 

2.400.000  dozen 

34W640 

750.000  dozen 

345 

94.000  dozen 

347/34»647/648 

2.760.000  dozen 

352/652 

600.000  dozen 

438 

85.500  dozen 

445/446 

104.500  dozen 

638/639 

900.000  dozen 

64S«46 

250.000  dozen 

The  limits  set  forth  above  are  subject  to 
adjuKtment  pursuant  to  the  provisions  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Cambodia- 
Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  February  1. 1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  Cambodia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Cambodia. 

Moreover,  these  limits  may  be  revised  in 
light  of  the  U.S.  determination  as  to  whether 
working  conditions  in  the  Cambodian  textile 
and  apparel  sector  sut>stantially  comply  with 
Cambodian  labor  law  and  internationalh 
recognized  core  labor  standards  (see  Federal 
Register  notice  64  FR  60428,  published  on 
Novembers.  1999), 

In  carrying  out  the  above  directions.  Ihe 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  thai 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(ll. 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
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COMMrTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Fiji 

December  10.  1999. 

agency:  Committee  for  the 
Implementalion  of  Textile  Agreements 

(CITA). 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  January  1.  2000. 
FOn  FURTHER  INFORMATKM  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPI^MENTARY  INFORMATION: 

Aulfaority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  18S4); 
Executive  Order  11651  of  March  3. 1972.  a.t 
amended. 

The  import  restraint  limit  for  textile 
products,  produced  or  manufactured  in 
Fiji  and  exported  during  the  period 
January  1,  2000  through  December  31. 
2000  is  based  on  a  limit  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  for  the  2000  period.  The  limit 
for  Categories  338/339/638/639  and  the 
sublimit  for  Categories  338-S/339-S/ 
B38-S/639-S  are  being  reduced  for 
carryforward  applied  to  the  1999  limit 
and  sublimit. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23. 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
TfDy  H,  Cril>b, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Aff-eements. 

Conuniltee  for  the  Implementation  of  Textile 
.\^reements 

Dw:ember  10.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasurr,  Washington.  DC 
20229. 

Dear  Commissionsr:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
1 1651  of  March  3. 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  lanuary  1.  2000.  entry  into  the 
United  Slates  for  consumption  and 


withdrawal  Irom  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  338/339/B3B/639. 
produced  or  manufactured  in  Fiji  and 
exported  during  the  twelve-month  period 
beginning  on  lanuary  1,  2(K)0  and  extending 
through  December  31,  2000.  in  excess  of 
1.451,252  dozen  of  which  not  more  than 
1.209.378  dozen  shall  be  in  Categories  338- 
S/339-S/638-S/639-S ' 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monilnrjng  Body. 

Products  in  the  above  categories  exported 
duriog  1999  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  October  2. 1998)  to  the  extent 
of  any  unfilled  balance.  In  the  event  the  limit 
established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

In  carrying  out  the  atjove  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
aciion  tails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Troy  R  dibb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  tor  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  India 

December  10,  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  BATE:  December  16.  1999. 


'  Calegpry  33I>-S:  only  UTS  niunben 
6103.22. OOSO.  BIOS.IO. 0010.  6105.10.0030. 
6105.90.8010.611)9  10.0027,6110.20.1025. 
6110.20.2040.  6110.20.2065.  6110.90.9066. 
6112.11.0030  and  61 14.20  0005:  Category  33»-S: 
only  HTS  nuinburs  6t04. 22.0060.  6104.29.2049. 
6106.10.0010.  6106. 10.0030.  6106.90.2510. 
6106.90.2010.6109.10.0070.6110.20.1030. 
611020.2045.  61 10.20.2075.  61 10.90  9070. 
61 1 2.1 1.0040.  61 14.20.0010  and  61 1 7  90.9020; 
Olegory  6aa-S:  all  HTS  nunibeni  in  Calegory  638 
except  6109.90.1007,  6109.90.1009.  6109  90.1013 
and  6109.90.1025;  Calegory  639-S  all  HTS 
numbers  in  Category  639  except  6109.90. 1050. 
6109.90.  lOeO,  6109.90.1065  and  6109.90.1070. 


FOB  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S,  Department  of  Commerce. 
(202)  482-4212,  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORItlATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23.  1998).  Also 
see  63  FR  68247.  published  on 
December  10,  1998. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  10,  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasurv.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Hecember  4, 1998,  by  the 
Chairman,  Oiminittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  lextiies  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  lanuary  1 ,  1999  and  extends  through 
Oecemlier31,  1999. 

Effective  on  December  16, 1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Levels  in  Qroup  I 

219 

313 

314  ..._ 

315 


Adjusted  twelve-month 
limit' 


65,394,273  square 
meters. 

47.648,650  square 
meters. 

9.215.724  square  me- 
ters 

14.508,280  square 
meters. 
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Category 

Adjusted  twelve-month 
limit' 

317 

31,907,432  square 

meters. 
150.003  dozen 
670.087  dozen. 
208.402  dozen 
799,857  dozen. 
54,667,160  numtjers, 
1,536.548  kilograms, 
842.613  kilograms. 
671,546  dozen. 

334/634 

335/635 

345 

347/348 

363 

369-0'  

369-83  „ 

647/648 

Group  II 

200,  201,220-227. 
237.  23901.".  300. 
301.331-333. 


142.664.194  square 
meters  equivalent. 


350.  352,  359pl5. 

360-362,600- 

604.  606  «.  607, 

611-629,631, 

633,  638,  639, 

643-646.  649. 

650.  652,  659pt', 

666.  669pt».  670, 

831,833-838. 

840-858  and 

8S9pt.>.  asa 

group 

'The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  Decemlier 
31,  1998. 

'Category  369-0:  only  HTS  numbers 
6302.60.0010.  6302.91.0005  and 

6302.91.0045 

3  Category  36^S:  only  HTS  number 
6307.10.2005, 

"Category  239pt.:  only  KTS  number 
6209.20.5040  (diapers). 

^Category  359pt :  all  HTS  numbers  except 
6406.99.1550. 

^Category  606  all  HTS  numtiers  except 
5403.31.0040  (lor  administrative  purposes 
Category  606  is  designated  as  606(1 )) 

'Category  659pt :  all  HTS  numbers  except 
6406.99.1510  and  6406  99  1540 

'Category  669pt,:  all  HTS  numbers  except 
5601,10.2000,  5601.22.0090.  5607.49  3000. 
5607.50  4000  and  6406  10  9040 

"Category  859pt.,  only  HTS  numbers 
6115.19.8040.  611710.6020.  6212  10.5030. 
6212.10.9040,  6212.20,0030,  6212.30.0030. 
6212.90.0090,  6214.10.2000  and 

6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  99-32620  Filed  12-15-99;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Suspension  of  Group  11 
Restriction  for  Certain  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  India 

Unc.omter  10.  1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTKM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  extending 

suspension  of  the  Croup  II  restriction 

for  certain  products  from  India. 

EFFECmVE  date:  lanuary  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 

Mennitt.  International  Trade  Specialist, 

Office  of  Textiles  and  Apparel,  U.S. 

Department  of  Commerce,  (202)  482- 

3400. 

SUPPLEMENTARY  MFORHUTION: 

Authority:  Section  204  of  the  Agricultural 
.^cl  of  1956,  as  amended  17  U.S.C.  1854): 
Executive  Order  11651  of  March  3. 1972,  as 
amended.  • 

A  docimient  published  in  the  Federal 
Register  on  December  10,  1998  (63  FR 
68248)  announced  the  extension  of  the 
suspension  of  the  Group  II  restriction 
for  rayon  filament  yam  in  HTS  number 
5403.31.0040  in  Category  606  from  India 
for  the  period  Januar)'  1, 1998  through 
December  31, 1998.  Also  see  62  FR 
60826,  published  on  November  13, 
1997. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  decided  to  extend  the  suspension 
for  an  additional  twelve-month  period 
hegiiming  on  Ianuar\'  1 ,  2000  and 
extending  through  December  31,  2000. 
A  visa  is  still  required  for  this  product. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  imports  in  HTS  number 
5403.31.0040  from  India  or  to  comment 
on  domestic  production  or  availability 
of  products  included  in  HTS  number 
5403.31.0040  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Troy  H.  Cribb.  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington.  DC  20230: 
ATTN:  Becky  Geiger, 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U,S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 


information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
(u^nsiders  appropriate  for  further 
consideration. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23.  1998) 
Information  regarding  the  20(X) 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlw  Implementation  of  Textile 
Agreements 

December  10. 1999. 

Commissioner  of  Customs,  , 

Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Commissioner  Effective  on  lanuary  1 . 
200U.  man-made  fiber  textile  products  in 
HTS  5403.31.0040  in  Calegor>-  606,  in  Group 
11,  produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  period 
Utginning  on  )anuar>'  1,  2tK>0  and  extending 
through  December  31.  2000,  shall  not  he 
subject  lo  Iho  Group  U  quota  established  fur 
the  2000  period.  .\  visa  is  still  required  for 
this  product. 

For  U.S.  Customs"  administrative  purposes, 
the  remaining  HTS  numbers  in  Category  606 
shall  be  designated  Calegory  606(  1 ) ' . 

To  facilitate  implementation  of  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing,  effective  on  lanuary  1.  200G.  entry/ 
entry  summary  procedures  shall  be  required, 
and  you  shall  continue  to'count  imports  for 
consumption  and  withdrawals  from 
warehouse  for  consumption  of  textile 
products  in  HTS  number  5403.31.0040  in 
Calegory  606(2)  *,  produced  or  manufactured 
in  India  and  exported  during  the  period 
lanuary  1,  1999  through  December  31.  1999 

Also  effective  on  lanuary  1 .  20(K).  entry/ 
entry  summan  procedures  shall  be  required, 
and  vou  shall  count  imports  for  consumption 
and  withdrawals  from  warehouse  for 
consumption  of  textile  products  in  HTS 
number  5403.31.0040  in  Category  60612). 
produced  or  manufactured  in  India  and 
e:kported  during  the  period  January  1 ,  2000 
through  December  3 1 ,  2000. 

Inasmuch  as  these  imports  may  later  be 
charged  against  the  Group  II  level,  il  is 
important  that  an  accurate  count  be  taken. 

The  tikimmittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 


'  Calei{or\'  606(1):  all  HTS  numbers  except 
5403.31.0040  ICalf^ry  606(2)) 

-tjttigory  606(21:  only  HTS  Dumber 
5403.31.0040. 
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action  fails  withm  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(l|. 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32621  Filed  12-15-99:  8:45  am) 
BILLING  COOe  3910-On-F 


COMMITTEE  FOR  THE 
IMPLEMEMTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Ottier  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  India 

December  10.  1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limit'; 

EFFECTIVE  DATE:  lanuarv  1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Offitfe  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMErffARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Oder  11651  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
India  and  exported  during  the  period 
January  1,  2000  through  December  31, 
2000  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 


published  on  December  23.  1998. 

Information  regarding  the  2000 

CORRELATION  will  be  published  in  the 

Federal  Register  at  a  later  date. 

Troy  H.  Cribb. 

Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

Cj>mmittee  for  the  Implementation  of  Textile 
Agreements 

December  10,  1999. 
C^ommissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
1 1651  of  March  3, 1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit. 
ef!i9ctive  on  January  1 ,  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  hata  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  period 
beginning  on  January  t,  2000  and  extending 
through  December  31.  2(X)0,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limH 

Levels  in  Group  1 
218 , 

219 

17,359,237  square 
metets. 

78,290.621  square 
meters. 

46,446.892  square 
meters. 

9,320,312  square  me- 
ters. 

15,654,390  square 
fDotsrs. 

44,777.942  square 
motors . 

10.176,806  square 
meters 

166,594  dozen. 

741,674  dozen. 

1,053,498  dozen 

4,409.949  dozen 

2^95,317  dozen. 

4,733.345  dozen  of 
which  not  more  than 
2,840,005  dozer 
shall  be  in  Category 
341-Y'. 

1,501 .893  dozen. 

232,071  dozen. 

746,646  dozen 

317,471  dozen 

54,248,537  numbers 

1,553,985  kilograms. 

847.628  kilograms 

1,748,587  dozen 

1,015,388  dozen. 

313 

314 

315 

317 

326 

334/634 

335/635 

336«36 

338«39 

340*40 

341 

342«42 

345 

347/348 

351/651  

363 

369-0* 

369-S3  „ 

641  

647/648 

Category 

Twelve-month  restraint 
Hmit 

Group  II 

200.201,220-227, 

135,993.674  square 

237.  239pl*,  300. 

meters  equivalent 

301.331-333, 

350,  352,  359pt', 

360-362.600- 

604,  607.611- 

629,631.633, 

638,  639,  643- 

646,  649.  650, 

652,  659pt«.  666, 

669pt'.  670,831, 

833-838,  840-858 

and  8S9pt. ».  as  a 

group. 

'Category  341-Y:  only  HTS  numbers 
6204.22.3060,  6206.30.3010,  6206.30.3030 
and  6211  42.0054. 

2  Category  369-0:  only  HTS  numbers 
6302.60.00i0.  6302.91.0005  and 

6302.91.0045. 

^Category  369-S:  only  HTS  number 
6307.105005. 

'Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

^Category  359pl.:  all  HTS  numbers  except 
6406.99.1550 

«Categor/  659pt.:  all  HTS  numbers  except 
6406.99.1510  and  6406.99.1540. 

'Catego™  669pt.:  all  HTS  numbers  except 
560110.2000,  5601.22.0090.  5607.493000, 
5607  50.4000  and  6406.10.9040. 

'Category  859pt,:  only  HTS  numbers 
6115.19.8040,  6117.10.6020.  6212.10.5030, 
6212,10.9040,  6212.20.0030,  6212.30.0030. 
6212.90.0090,  6214.10.2000  and 

6214.90.0090. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body, 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  4, 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  constimption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  wittiin  the  foreign  af^rs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

.\cting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc  99-32625  Filed  12-15-99:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  In  Kuwait 

Decembvr  10.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

AimON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authorilv:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Kuwait  and  exported  during  the  period 
Januan'  1,  2000  through  December  31, 
2000  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  RouniJ  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2000  period.  The  2000 
level  for  Category  361  is  zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Ttfxtile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  10,  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 


Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3, 1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clolliing  (ATC).  you  are  directed  to  prohibit, 
effective  on  Januar\'  1.  2000.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  liber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kuwait  and 
exported  during  the  twelve-month  period 
beginning  on  lanuary  1.  2000  and  extending 
through  December  31.  2000.  in  excess  of  the 
following  levels  of  restraint: 


Categocy 

Twelve-month  restraint 
limit 

340*40  

341/641  

326.434  dozen 
179.539  dozen. 

361  

-0- 

The  limits  set  forth  above  are  subjecl  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  l>e  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  14.  1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entr>'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Tex'tile  .Agreements. 

IFR  Doc.  99-32627  Filed  12-15-99;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Laos 

December  10, 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  Internationa)  Trade  Specialist, 


Office  of  Textiles  and  Apparel,  U.SV 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority;  .Sortion  204  of  the  Agricultural 
.\cl  of  1956.  as  amended  (7  U.S.C  18541: 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  Bilateral  Textile  Agreement  of 
September  15. 1994.  as  amended  and 
extended,  between  the  Governments  of 
the  United  Slates  and  the  Lao  People's 
Democratic  Republic,  establishes  a  limit 
for  Categories  340/640  for  the  period 
January  1,  2000  through  December  31. 
2000. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limit  for  Categories  340/640 

This  limit  may  be  revised  if  Laos 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Laos. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel  ■. 
(Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemeotation  of  Textile 
Agreements 

Derjimber  10, 1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20129. 
Dear  Commissioner:  Pursuant  to  Section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  17  U.S.C  1854);  Executive  Order 
11651  of  March  3. 1972.  as  amended:  and  the 
Bilateral  Textile  Agreement  of  September  15. 
1994.  as  amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Lao  People's  Democratic  Republic,  you  are 
directed  to  prohibit,  effective  on  )anuar>-  1. 
2000.  entry  into  the  United  States  for 
consumption  and  withdrawal  bom 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
340/640.  produced  or  manufactured  in  Laos 
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and  exported  during  the  twelve-month 
period  beginning  on  fanuary  1.  2000  and 
extending  through  E)ecember  31.  2000.  in 
excess  of  175.889  dozen. 

The  limit  set  forth  above  is  subject  to 
adju.stment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Lao  People's 
Democratic  Republic. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  September  30.  1998)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

This  limit  may  be  revised  if  Laos  becomes 
a  member  of  the  World  Trade  Organization 
(WTO)  and  the  United  States  applies  the 
WTO  agreement  to  Laos. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32628  Filed  12-15-99;  8:45  ami 
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COMMtTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTIli 
AGREEMENTS 

AniKHincament  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool.  Msn- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Rber  Textiles  and  Textile 
Pnxlucts  Produced  or  Manufactured  In 


December  10, 1999. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Conunerce. 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargises  and  quota  re- 
openings,  call  (202)  482-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
ExecuUve  Order  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Macau  and  exported  during  the  period 
January  1,  2000  through  December  31. 
2000  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23,  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  die 
Federal  Register  at  a  later  date. 
Tniy  H,  Ciibb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemenlatioii  of  Textile 
Agreements 

December  10. 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
1 1651  of  March  3.  1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cjitton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2000  and  extending 
through  December  3 1 ,  2(XK).  in  excess  of  the 
following  levels  of  restraint: 


Calegocy 


Levels  in  Group  I 
219 _..„. 

225 

313 

314 

315 

317 


Twelve-month  restraint 
limit 


3,341 .886  square  me- 
ters 

11,696.601  square 
meters 

8,354.715  square  me- 
ters. 

1,392.452  square  me- 
ters. 

4.177.358  square  me- 
ters 

8,354.715  square  me- 
teis. 


Category 

limit 

326 

3.341.886  square  me- 

ters. 

333/334/335«33/ 

351,109  dozen  ol 

834/835. 

which  not  more  than 

184.951  dozen  shall 

be  in  Categones 

333/335«33/835, 

336/836 

83,220  dozen 

338 

451 .997  dozen. 

339 

1,893.252  dozen. 

340 _ 

427,814  dozen 

341  

275,931  dozen. 

342 

124.831  dozen. 

345 

76,331  dozen 

347/348/847 

1,069,864  dozen. 

350/850 

83,220  dozen 

351/851  

99.866  dozen 

359-C«59-C'  

499,324  kilograms. 

359-V»  

166,443  kilograms. 

611 

3.341 .886  square  me- 
ters 

62S«26/627/628«29 

8,354.715  square  me- 

ters 

633/634/635 

743,501  dozen. 

638/639/838 

2.315,282  dozen. 

640 

164,619  dozen. 

641/840 

282.937  dozen 

642/842 

164,841  dozen 

645«46 

385.882  dozen. 

647/648 

778.441  dozen. 

659-83  

166.443  kilograms. 

Group  II 

400-431.433-438. 

1 .575.728  square  me- 

440-448. 4S9pt.'. 

ters  equivalent. 

464  and  469pt.  =. 

as  a  group. 

Sublevel  in  Group  II 

445/446 

84.949  dozen. 

'Category  359-C:  only  HTS  numbers 
6103.42.2025.  6103.49.8034,  6104.62  1020, 
6104.69.8010.  6114.20.0048.  6114.2Q.n052. 
6203.42.2010.  6203  42.2090,  6204.62.2010, 
6211.32.0010.  621132  0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055.  6103.43.2020. 
6103.43.2025.  6103.49.2000,  610349.8038. 
610463.1020.  6104.63.1030.  6104.69.1000. 
6104.698014.  6114.30.3044.  6114.30.3054, 
6203432010,  6203.43.2090.  620349.1010. 
6203.49.1090.  6204.63.1510.  6204.69.1010. 
6210.10.9010.  6211.33.0010.  6211.33.0017 
and  6211.43.0010. 

2  Category  359-V:  only  HTS  numbers 
610319.2030,  6103.19.9030.  6104  12.0040. 
6104.19.8040.  6110.20.1022.  6110.20.1024, 
6110.20.2030.  6110.20.2035.  611090.9044. 
6110  90.9046.  6201.92.2010.  6202.92.2020. 
6203.191030,  6203.19.9030,  6204  12,0040. 
6204.19.8040.  6211.32.0070  and 
6211.42.0070 

3  Category  659-S:  only  HTS  numbers 
611231.0010.  6112.31.0020.  6112.41.0010, 
6112.41.0020.  6112.41.0030.  6112.41.0040. 
6211.11.1010,  6211.111020.  6211.12.1010 
and  6211.12.1020. 

'Category  459pt,;  all  HTS  numbers  except 
6405.20.6030.  6405.20,6060.  6405.20.6090, 
6406.99  1505  and  6406.99,1560. 

^Category  469pl :  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010  and 

640610.9020. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 
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Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  3. 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  pre\'ious  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Ckimmittee  for  Ihe  Implementation  of 
Textile  Agreements  has  determined  that 
these  actiotis  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-32629  Filed  12-15-99:  8:45  am) 
BIUJNG  COOE  3S10-Cn-f 


COMMITTEE  FOR  THE 
IMPLEMENTATIONS  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Oman 

December  10.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http;// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority;  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Oder  11651  of  March  3,  1972.  as 
amended. 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
December  13, 1993  and  January  15, 
1994,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  SiUtanate  of  Oman 
establishes  limits  for  textile  products, 


produced  or  mantdactured  in  Oman  and 
exported  during  the  period  January  1, 
2000  and  through  December  31,  2000. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  2000  period. 

These  limits  may  be  revised  if  Oman 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Oman. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Impletitentation 
of  Textile  Agreements. 

Committee  for  Ihe  Implementation  of  Textile 
Agreements 

December  10. 1999. 
Commissioner  of  Customs 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
1 1651  of  March  3. 1972.  as  amended;  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  December  13.  1993 
and  January  15, 1994,  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Sultanate  of  Oman,  you 
are  directed  to  prohibit,  effective  on  January 
1.  2000.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Oman  and  exported  during  the  twelve-month 
period  beginning  on  )anuar>'  1 .  2000  and 
extending  through  December  31.  2000.  in 
excess  of  the  following  levels  of  restraint: 


Category 

limit 

334/634 

159.135  dozen 

335«35 

283.704  dozen. 

338«39 

588.686  dozen 

340/640 

283.704  dozen. 

341/641  

212.777  dozen. 

347/348 

1,014,241  dozen. 

647/648«47 

434,923  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  Slates  and  the  Sultanate  of  Oman, 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  3,  1998)  to  the 


extent  of  any  unfilled  balances.  In  the  e\'en1 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  Oman 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Oman. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entr>'  for  consumption  into  the 
Clommonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aflairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32630  Filed  12-15-99;  8:45  ami 
BSiJHG  CODE  WID-Cn-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Qatar 

December  lu   I'l'w 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  Januar>^  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  US 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http;// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Qatar  and  exported  during  the  period 
January  1.  2000  through  December  31. 
2000  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
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the  Uruguay  Round  Agre«ment  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  publisned  below,  the 
Chainnan  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2000  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23,  1998). 
information  regarding  the  2000 
CORRELATION  will  be  pubUshed  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  Ibe  Implemsalation  of  Textile 
Agrennents 

December  10. 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasurv,  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  lo  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3. 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  Januarv'  1.  2000.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  flber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Qatar  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2000  and  extending 
through  December  31 .  2000.  in  excess  of  the 
following  levels  of  restraint: 


Sincerely, 
Troy  H.  Cribb. 

Chainnan.  Committee  for  the  Impiemefttation 
of  Textile  Agreements. 

[FR  Doc.  99-32631  Filed  12-15-99;  8:45  ami 
BIUJNQ  CODE  3S10-On-F 


Category 

Twetve-montti  restraint 
limit 

340/640 

341/641  

347/348 

523.053  dozen. 
241 .410  dozen. 
595.476  dozen. 

The  limits  set  forth  above  are  subject  lo 
adjustinent  pursuant  to  the  provisions  of  the 
ATC  and  adininistrative  arrangements 
noticed  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  categorv'  limits  for  that  year  (see 
directive  dated  November  3. 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  lo  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Stales  for  consuroptiao 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(11. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  o(  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
Sri  Lanka 

December  10.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  OATE:  lanuary  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Uager,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Chlier  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Sri  Lanka  and  exported  during  the 
period  January  1 ,  2000  throu^ 
December  31,  2000  are  based  on  liniits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits.  The  limits  for  certain 
categories  have  been  reduced  for 
carryforward  applied  to  the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 


published  on  December  23,  1998). 

information  regarding  the  2000 

CORRELATION  will  be  published  in  the 

Federal  Register  at  a  later  date. 

Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Commillee  for  Ibe  Implementation  of  Textile 
Agreements 

December  10. 1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner;  Pursuant  lo  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  lo  prohibit, 
effective  on  lanuary  1 .  20(H),  entry  into  the 
United  Slates  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2000  and  extending 
through  December  31.  2000.  in  excess  of  the 
following  levels  of  restraint: 


Category 

limit 

237 

378,998  dozen 

314 

5,657.900  square  me- 

ters 

331/631  

3.793.314  dozen  pairs 

333«33 

71,342  dozen. 

334/634 

789.878  dozen 

335/835 

347.546  dozen. 

336/636«36 

520,269  dozen 

338039 

1,579.758  dozen. 

34W640 

1,385.708  dozen. 

341/641 

^416.123  dozen  of 

which  not  more  than 

1.610.749  dozen 

shall  be  in  Category 

341  and  not  more 

than  1.610.749 

dozen  shall  be  in 

Category  641. 

342«42«42 

821 .473  dozen. 

345«45 

225.173  dozen. 

347/348/847 

1 .323.965  dozen. 

350«50 

147.443  dozen. 

351/651  

408,385  dozen 

3S2«S2 

1,783,520  dozen. 

389-C«59-C'  

1,717,200  kikjgrams. 

360 

1,885,967  numbers. 

363 

389-D» 

1,146.506  kilograms. 

369-83  

955.418  kilograms 

434 

7,566  dozen. 

435 

16^13  dozen. 

440 

10,808  dozen. 

611  

7.386.705  square  me- 

ters 

635 

463.397  dozen. 

63a/639«38 

1.191.469  dozen. 

644  

631.903  numbers. 

645/646 

267.527  dozen. 

647/648 

1,355.213  dozen. 
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Category 

Twelve-month  restraint 

limit 

840 

366.376  dozen 

'Category  359-C:  only  HTS  numtiers 
6103.422025.  6103.49.8034.  6104.62  1020. 
6104.69,8010.  6114.20.0048.  6114.20.0052. 
6203.42.2010.  6203,422090.  6204.62.2010. 
6211.32.0010.  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055.  6103.43.2020. 
6103.43.2025,  6103.49.2000.  6103498038. 
6104.63.1020.  6104.63.1030.  6104,69,1000. 
6104.69,8014.  6114.30.3044,  6114,30.3054. 
6203,43.2010.  6203.43.2090.  6203.49.1010. 
6203,49,1090.  6204.63.1510.  6204.69.1010, 
6210.10,9010.  6211.33.0010.  6211.33.0017 
and  6211.43.0010. 

2  Category  369-D:  only  HTS  numbers 
6302.60.0010.  6302.910005  and 
6302.91.0045. 

3  Category  369-S:  only  HTS  number 
6307.10.2005. 

The  limits  set  forth  above  are  subject  to 
adiustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body, 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  30. 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32632  Filed  12-15-99;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  o»  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  Produced  or 
Manufactured  In  ttie  United  Arab 
Emirates 

December  10.  1999, 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http;// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authoritv;  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  United  Arab  Emirates  and  exported 
during  the  period  January  1 .  2000 
through  December  31.  2000  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Rotmd  Agreement  on  Textiles 
and  Clothing  (ATC).  Some  limits  have 
been  reduced  for  carryforward  used. 

In  the  letter  published  below,  the 
Chainnan  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  2000  period.  The  2000 
levels  for  Categories  315  and  361  are 
zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notices  63  FR  71096. 
published  on  December  23.  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Te.\tile  Agreementa. 

Committee  for  the  ImplemenlaliiHl  of  Textile 
Agreements 
December  10.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  seclion 
204  of  the  Agricultural  .\ct  of  1956.  as 
amended  (7  U.S.C.  1854):  Exei;ulive  Order 
11651  of  March  3.  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  lanuary  1 ,  2(X)0.  entry  into  the 
United  Stales  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  United 
Arab  Emirates  and  exported  during  the 
twelve-month  period  begiiuiing  on  lanuary  1 . 


2000  and  extending  through  December  31, 
2000  in  excess  of  the  foUowring  levels  of 
restraint; 

-r 


Category 

Twelve-month  restraint 
limit 

219 

226013 

315 

317 

326 

334/634 

33S«35«35 

336«36 

338^39  ....: 

340/640 

341/641  

342«42 

347/348 

3S1/6S1  

1.495.474  square  me- 
ters 

2.557^97  square  me- 
ters. 

-0-. 

41,254.401  square 
meters- 

2.414,093  square  me- 
ters. 

304,773  dozen, 

200.606  dozen. 

249.666  dozen 

753.807  dozen  of 
which  not  more  than 
502.537  dozen  shall 
be  In  Categories 
338-S«39-S' 

467.320  dozen 

409JJ11  dozen 

325,094  dozen. 

529,296  dozen  ot 
whteh  not  more  than 
264.647  dozen  shall 
be  in  Categories 
347-T/348-T2 

220,860  dozen. 

352 „ 

361 -.. 

363 _     .- 

369-0' 

369-S*  

430.748  dozen 

-0- 

8,046,974  numt>ers, 

780.114  kilograms 

112.015  kilograms. 

638*39 

647/648 

847 -. 

304.773  dozen 
436,843  dozen 
274^97  dozen 

338-S:  only  HTS  numbers 
610510.0010.  6105100030. 
6109.100027.  6110.201025, 
6110202065.  6110909068. 
and  6114.20.0005;  Category 
HTS    numbers    6104.220060. 


'(^tegoiy 
6103.22.0050 
6105.90.8010 
6110.20.2040 
6112,11.0030 
339-S  only 
6104.29.2049.  6106.10.0010, 
6106.90.2510.  6106.90.3010. 
6110.20.1030,  6110.20.2045. 
6110.90.9070.  6112  110040. 
and  61 17.90.9020 

2  Category    347-T:     only 
6103195015.    6103199020. 


6106.100030. 
6109100070. 
6110.20.2075. 
611420  0010 


6103  42.1020, 
6112.11.0050. 
6203.19.9020. 
6203.42.4010. 
6203.42.4035. 
621040.9033. 


6104.62.2011. 
6104.69.8022. 
6117.90.9060, 
6204.22  3040. 
6204.62,4005. 
6204.62.4030. 
6204.69.6010, 
6211.20.1550. 


5701.90.2020. 
5702.49,1020. 
5702.99.1010. 


HTS  numbers 
6103.22.0030 
6103498010. 
6203  19  1020, 
6203.42.4005. 
6203.42  4025. 
6203.49  8020, 
6211,20,3810 


610342  1040, 

6113.00.9038. 

620322.3020, 

6203.42^4015. 

6203.42.4045. 

6211.201520 
and  6211  32  0040;  Category  348-T:  only  HTS 

numbers        6104.12.0030.  6104.198030 

6104.22.0040.    6104.29.2034.  610462.2006. 

6104.622026.  610462.2028 

6112  110060.  6113  00  9042 

6204120030.  620419.8030. 

6204,29  4034.  6204  62  3000. 

6204.62.4010.  6204.62.4020. 

6204.62.4040.  6204  62  4050 

6204.69.9010  6210509060 

6211.20,6810.  6211.420030 
and  6217.90.9050 

^Category  369-0  all  HTS  numbers  except 

6307.102005             (Category  369-S) 

560110.1000.    5601.210090.  5701.901020. 

570210,9020.  5702.39.2010. 

5702491080,  570259.1000. 

5702,99  1090.  5705.00.2020 


and  6406  10,7700  (Category  369pt ) 
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*  Category 
K)7. 10.2005. 


6307. 


369-S:     only     HTS     number 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  (o  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  3.  1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Stales  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  (^mmittee  for  the  tmplemenlalion  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
I'.S.C  5S3(a)(l). 

Sincerely. 
Troy  H.  Cribb. 

Chainnan,  Committee  for  Ihe  Implementation 
of  Textile  Agreements. 

(FR  Doc.  99-32633  Filed  12-15-99;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CF0ANos.84.116A:  34.116B] 

Fund  for  the  Improvetnent  of 
Postsecondary  Education — 
Cotnprehensive  Program 
(Preapplicalions  and  Applications) 
^4otice  Inviting  Applications  for  New 
Awards  tor  Fiscal  Year  (FY)  2000 

Purpose  of  Program:  "Vo  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Enable  Applicants:  Institutions  of 
higher  education  or  combinations  of 
those  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Deadline  for  Transmittal  of 
Preapplications:  February  11,  20O0. 

Deadline  for  Transmittal  of  Final 
Applications:  May  19,  2000. 

Note:  All  applicants  must  submit  a 
preapplicalion  to  be  eligible  to  submit  a  Bnal 
application. 

Deadline  for  Intergovernmental 
Review:  July  18,  2000. 

Applications  Available:  December  17, 
1999. 

Available  Funds:  It  is  anticipated  that 
approximately  $19,000,000  wUl  be 
available  for  an  estimated  1 50  new 
awards  under  the  Comprehensive 
Program.  In  FY  1998.  the  Secretary  held 
separate  Special  Focus  competitions  for 
the  Contiolling  the  Cost  of 


Postsecondary  Education  Program  and 
the  Disseminating  Proven  Reforms 
Program.  In  order  to  increase,  through 
targeted  outreach  efforts,  the  niuiber  of 
applications  for  projects  on  cost  control 
and  dissemination,  the  Secretary  plans 
to  include  these  topics  as  invitational 
priorities  under  this  Comprehensive 
Program  competition.  The  actual  level 
of  funding,  if  any,  is  contingent  on  the 
nimiber  and  quality  of  applications. 

Estimated  Range  of  Awards:  $50,000 
to  S200.000  per  year. 

Estimated  Average  Size  of  Awards: 
$127,000. 

Estimated  Ntimber  of  Awards:  150. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  82.  85, 
86,  97,  98,  and  99. 

Priorities 

Invitational  Priorities 

While  applicants  may  propose  any 
project  within  the  scope  of  20  U.S.C. 
1138(a),  under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Projects  to 
make  more  productive  use  of  resources 
to  improve  teaching  and  learning;  and  to 
increase  learning  productivity — that  is, 
to  transform  programs  and  teaching  to 
promote  more  student  learning  relative 
to  institutional  resources  expended. 

Inntational  Priority  2 — Projects  to 
disseminate  innovative  postsecondary 
educational  programs  that  have  already 
been  locally  developed,  implemented, 
and  evaluated. 

Invitational  Priority  3 — Projects  to 
support  new  ways  of  ensuring  equal 
access  to  postsecondary  education,  and 
to  improve  rates  of  retention  and 
program  completion,  especially  for  low- 
income  and  undertepresented  minority 
students,  whose  retention  and 
completion  rates  continue  to  lag 
disturbingly  behind  those  of  other 
groups. 

Invitational  Priority  4 — Projects  to 
improve  campus  climates  for  learning 
by  creating  an  environment  that  is  safe, 
welcoming,  and  conducive  to  academic 
growth  for  all  students. 

Invitational  Priority  5 — Projects  to 
support  innovative  reforms  of 
tmdergraduate.  graduate,  and 
professional  curricula  that  improve  not 


only  what  students  learn,  but  how  they 
learn. 

Invitational  Priority  6 — Projects  to 
support  the  professional  development  of 
full-  and  part-time  faculty  by  assessing 
and  rewarding  effective  teaching; 
promoting  new  and  more  effective 
teaching  methods;  and  improving  the 
preparation  of  graduate  students  who 
will  be  future  faculty  members. 

Invitational  Priority  7 — ^Projects  to 
promote  innovative  school -college 
partnersliips  and  to  improve  the 
preparation  of  K-12  teachers,  in  order  to 
enhance  students'  preparation  for, 
access  to,  and  success  in  college. 

Methods  for  Applying  Selection  Criteria 

For  preapplications  (preliminary 
applications)  and  final  applications 
(applications),  the  Secretary  gives  equal 
weight  to  each  of  the  selection  criteria. 
Within  each  of  these  criteria,  the 
Secretary  gives  equal  weight  to  each  of 
the  factors. 

Selection  Criteria 

In  evaluating  preapplications  and 
final  applications  for  grants  imder  this 
program  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
from  those  listed  in  34  CFR  75.210. 

Preapplications.  In  evaluating 
preapplications,  the  Secretary  uses  the 
following  selection  criteria: 

(a)  Need  for  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 
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(c)  Quality  of  the  project  design.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  extent  to  which  the 
design  of  the  proposed  project  is 
appropriate  to,  and  will  successfidly 
adtlress,  the  needs  of  the  target 
population  or  other  identified  needs. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  evaluation, 
as  determined  by  the  extent  to  which 
the  evaluation  will  provide  guidance 
about  effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

Final  Applications.  In  evaluating  final 
applications,  the  Secretary  uses  the 
following  selection  criteria: 

(a)  Need  for  the  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  imderstanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  projec::t. 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary'  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(2)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(3)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 


information  to  guide  possible 
replication  of  project  activities  ot 
strategics,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  evaluation, 
as  determined  by  the  following  factors: 

(1)  The  extent' to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

(2)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(3)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(d)  Tne  quality  of  the  management 
plan.  The  Secretarj'  reviews  each 
proposed  project  for  the  quality  of  its 
management  plan,  as  determined  by  the 
plan's  adequacy  to  achieve  the 
objectives  of  the  proposed  project  on 
time  and  within  budget,  including 
clearly  defined  responsibilities, 
timelines,  and  milestones  for 
accomplishing  project  tasks. 

(e)  Quality  of  projec:t  personnel.  The 
Secretar\'  reviews  each  proposed  project 
for  the  quality  of  project  persoimel  who 
will  tarry  out  the  proposed  project,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

{!)  Adequacy  of  resources.  The 
Secretary  reviews  each  proposed  project 
for  the  adequacy  of  its  resources,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(2)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(3)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(4)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resources,  from  the 
applicant  organization  or  the  lead 
applicant  organization. 


'  (S)  The  potential  for  continued 
support  of  the  project  alter  Federal 
fimding  ends.nncluding.  a.<^  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398.  lessup.  MD  20794-1398. 
Telephone  (toll  free);  1-877-433-7827. 
FAX:  (301)  470-1244.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  (toll  free);  1-677- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  (http:// 
u'ww. ed.gov/pubs/edpubs. html)  or  its 
E-mail  address  (edpubs@inet.ed.gov).  If 
you  request  an  appUcation  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows;  CFDA  number 
84.116A 

For  Further  Information  Contact: 
Fund  for  the  Improvement  of 
Postsecondary  Education  (FTPSE),  U.S. 
Department  of  Education.  1990  K  Street. 
NW..  Washington.  DC  20006-8544. 
Telephone:  (202)  502-7500.  The 
application  text  may  be  obtained  trom 
the  Internet  address  http://www.ed.gov/ 
FIPSE/ 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
formal  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  listed  in  the 
preceding  paragraph. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  that 
person.  However,  the  [)eparlment  is  not 
able  to  reproduce  in  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Dociunent 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites; 
http;//ocfo. ed.gov/fedreg.htm 
http://www.ed.gov/news.html. 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free  at  1-888-293-6498:  or  in  the 
Washington  IX;.  area  at  (202)  512-1530. 

Note:  1  he  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
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edition  of  the  Ffld«ral  Regiater  and  the  Code 
of  Federai  Regulations  is  available  on  GPO 
Access  at  bttp:y/www/access,gpo.gov/Dara/ 
index. html. 

Program  Authority:  20  U.S.C.  1138-1138d. 

Dated:  December  9.  1999 
A.  Lee  Fritlcfaler. 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  99-32670  Filed  12-1S-99;  8:45  am] 
aiuNocooe  was-m-u 


DEPARTMENT  OF  EDUCATK>N 

[CFOA  No.:  84.235HJ 

Special  Demonstration  Programs: 
Correction  Notice:  Notice  of  Changes 
In  Application  Kit  and  Extension  of 
Deadline  Dates 

Applicable  Regulations:  A  notice 
iaviticg  applications  for  new  awards  for 
fiscal  year  (FY)  2000  was  published  in 
(he  Federal  Register  on  August  27, 1999 
(64  FR  4B897).  That  application  notice 
cited  applicable  regulations  as  follows: 
a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80,  81,  82, 
85,  and  86:  and  b)  The  regulations  for 
this  program  in  34  CFR  part  369. 

Please  note  that  the  statutory  changes 
in  sections  7  and  303(b)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
supersede  the  following  sections  of  the 
regulations  in  34  CFR  part  369: 

1.  Section  369.1fb)(2l,  which  limited 
special  demonstration  programs  to  those 
providing  vocational  rehabihtation 
services. 

2.  Section  369.2(b).  which  limited 
eligibility  for  assistance  to  those  entities 
providing  vocational  rehabilitation 
services. 

3.  Section  369.4,  which  contained 
definitions.  The  applicable  definitions 
are  in  section  7  of  the  Rehabilitation  Act 
of  1973.  as  amended. 

In  addition,  the  following  changes 
should  be  made  to  the  application  kit. 
which  was  sent  to  potential  applicants 
interested  in  applying  for  this 
competition: 

1.  34  CFR  part  369  applies  except  for 
§S  369.1(h)(2).  369.2(b),  and  369.4. 

2.  Item  11  in  Section  A  of  the 
application  kit.  including  the  "SPECIAL 
PROIECTS  DONT  DO"  provision,  does 
not  apply. 

Deadline  for  Transmittal  of 
Applications:  The  deadline  has  been 
extended  to  March  3,  2000. 

Deadline  for  Intergovernmental 
flev/>»';  May  2.  2000. 
FOB  FURTHER  INFORMATION  CONTACT: 
Pamela  Martin  or  Alfreda  Reeves.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3314,  Switzer 


Building,  Washington,  DC  20202-2650. 
Telephone:  (202)  205-8494  or  (202) 
205-9361.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (.e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 
FOR  APPLICATIONS  CONTACT:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup.  MD  20794-1398. 
Telephone  (toll  bee):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  (http:// 
www.ed.gov/pubs/edpubs.html)  or  its 
E-mail  address  (ed  pubs@inet.ed.gov).  If 
you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.235H. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FmS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  either  of  the  following  sites: 
http://ocfo.ed.Bov/fedreg.htm 
http://www.ecrgov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  fi-ee,  at  1-888-293-6498:  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
iodBx.btmL 


Program  Authority:  29  U.S.C.  773(b). 

Dated:  December  10, 1999. 
Judith  E,  Heumann, 

.Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  99-32529  Filed  12-15-99:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Oeclaion  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
November  12,  1998,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Steven  Erickson  v.  Washington 
Department  of  Services  for  the  Blind 
(Docket  No.  RS/97-1).  This  panel  was 
convened  by  the  U.S.  Department  of 
Education  pursuant  to  20  U.S.C.  107d- 
1(a)  upon  receipt  of  a  complaint  filed  by 
petitioner,  Steven  Erickson. 
FOR  FURTHER  INFORMATION:  A  copy  of  the 
full  text  of  the  arbitration  panel  decision 
may  be  obtained  from  George  F. 
Arsnow.  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW.,  room  3230, 
Mary  E.  Switzer  Building,  Washington 
DC  20202-2738.  Telephone:  (202)  205- 
9317.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-8298. 
Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  {e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  also  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Regiater,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  vrilh 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  PrinUng  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  tills  document 
is  the  document  published  in  the  Federal 
Registef.  Free  Intemel  access  to  the  officia! 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


Federal  Register /Vol.  64,  No.  241 /Thursday,  December  16,  1999 /Notices 


70229 


Access  at:  http://www.access,gpo.gov/n8ra/ 
index.html. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (the  Act), 
(20  U.S.C.  107d-2(c)).  the  Secretary 
publishes  in  the  Federal  Register  a 
synopsis  of  each  arbitration  panel 
decision  affecting  the  administration  of 
vending  facilities  on  Federal  and  other 
property. 

Background 

This  dispute  concerns  the  alleged 
violation  of  the  Act  by  the  Washington 
Department  of  Services  for  the  Blind, 
the  Slate  licensing  agency  (SLA),  in 
denying  Mr.  Steven  Erickson's  request 
to  operate  21  vending  machines  located 
outside  his  snack  bar  facility.  A 
summary  of  the  facts  is  as  follows:  Mr. 
Steven  Erickson,  the  complainant,  was 
licensed  by  the  SLA  on  May  1,  1992,  to 
operate  a  snack  bar  facility,  which 
included  vending  machines,  at  the 
Madigan  Army  Hospital  Medical  Center 
in  Fort  Lewis,  Washington. 

In  addition  to  the  vending  machines 
located  inside  the  snack  bar  and 
operated  by  the  complainant,  there  were 
21  other  vending  machines  at  various 
locations  throughout  the  hospital  center. 
These  vending  machines  were  operated 
and  serviced  by  a  private  vending 
company  through  a  contract  with  the 
SLA.  During  1992  and  1993,  as  required 
under  the  Act,  Mr.  Erickson  received  all 
income  generated  from  the  21  vending 
machines.  In  1995,  complainant 
submitted  a  request  to  the  SLA  that  he 
be  permitted  to  operate  the  21  vending 
machines.  This  request  was  denied  by 
the  SLA.  Mr.  Erickson  challenged  the 
SLA's  refusal  to  allow  him  to  operate 
these  vending  machines. 

The  SLA  aileged  that,  as  the  agency 
designated  to  administer  the  Randolph- 
Sheppard  program  in  the  State  of 
Washington,  it  had  the  responsibility  to 
arrange  for  the  placement  and  operation 
of  vending  equipment  at  the  Madigan 
Army  Hospital  Medical  Center.  The  SLA 
further  alleged  that  it  had  valid  business 
reasons  for  its  decision  to  contract  out 
the  operation  of  the  21  vending 
machines  to  a  private  vending  company. 

Mr.  Erickson  requested  and  received 
an  administrative  review  of  this  matter 
on  February  5,  1996.  As  a  result  of  an 
adverse  decision,  the  complainant 
requested  an  evidentiary  hearing,  which 
was  held  on  March  14. 1996.  The 
hearing  officer  issued  a  final  order  on 
May  9, 1996,  finding  that  the  decision 
by  the  SLA  to  contract  out  the  21 
vending  machines  to  a  private 
contractor  was  a  lawful  exercise  of  the 
agency's  discretion  and  should  be 
affirmed.  Mr.  Erickson  filed  for 
reconsideration  of  the  decision  on  May 


15, 1996.  The  SLA  denied  the  petition 
for  reconsideration  on  May  24, 1996. 
The  SLA  adopted  the  hearing  officer's 
decision  as  final  agency  action,  and  it  is 
this  decision  that  Mr.  Erickson  sought  to 
have  reviewed  by  a  Federal  arbitration 
panel.  A  Federal  arbitration  hearing  on 
this  matter  was  held  on  September  24 
and  25,  1997. 

Arbitration  Panel  Decision 

The  issues  before  the  arbitration  panel 
as  raised  in  the  complaint  were:  (1) 
'Whether  the  order  and  actions  of  the 
Director  of  the  SLA  failed  to  give 
priority  to  blind  vendors  as  required  by 
the  State  statute;  (2)  whether  there  was 
substantial  evidence  to  support  the 
Administrative  Law  Judge's  (ALJ) 
conclusion  that  only  profits  from 
vending  machines  inside  the  snack  bar 
facility  were  included  in  the  vendor 
agreement  between  complainant  and  the 
SLA;  (3)  whether  the  order  and  actions 
of  the  SLA  are  arbiti^ry  and  capricious 
with  regard  to  determining  which 
public  facilities  are  available  for 
contracting  to  blind  vendors;  (4) 
whether  there  was  substantial  evidence 
to  support  the  ALI's  finding  that  the 
operation  of  the  vending  machines  by 
the  complainant  woidd  place  an  undue 
financial  burden  on  the  SLA;  and  (5) 
whether  the  SLA  correctly  concluded 
that  vending  machines  at  the  Madigan 
Army  Hospital  Medical  Center  outside 
the  snack  bar  are  not  available  to  blind 
vendors. 

The  majority  of  the  arbitration  panel 
foimd  that  neither  the  Act,  its 
implementing  regulations,  nor  the  State 
regulations  precluded  the  SLA  from 
determining  that  it  best  served  the 
objectives  and  needs  of  the  community 
of  blind  vendors  to  divide  the  permit 
into  two  components  consisting  of  a 
blind  vendor's  snack  bar/espresso  bar/ 
cart  and  a  vending  machine  route 
operated  by  a  private  vending  company. 
This  arrangement  allowed  for  the 
distribution  of  a  percentage  of  the 
profits  10  the  SLA,  thus  allowing  the 
SLA  to  serve  the  collective  needs  of  all 
of  the  blind  vendors. 

The  panel  further  concluded  that, 
while  the  complainant  had  every  right 
to  seek  to  improve  his  economic  status, 
his  needs  conflicted  with  the  SLA's 
concerns  and  needs  to  serve  the  broader 
interests  of  all  the  blind  vendors  in  the 
program.  In  the  view  of  the  SLA. 
licensing  individual  blind  vendors  to 
operate  vending  machine  routes  could 
leave  the  program  without  adequate 
funds  to  serve  the  collective  needs  of  all 
of  the  blind  vendors. 

Accordingly,  the  majority  of  the  panel 
found  thai  the  SLA  acted  within  the 
scope  of  its  authority.  The  division  of 


the  permit  at  the  Madigan  Army 
Hospital  Medical  Center  was  lawful, 
and  deference  must  be  given  to  the 
SLA's  expertise  in  administering  the  Act 
in  the  broad  interest  of  all  the  blind 
vendors. 

One  panel  member  dissented. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  Decemlier  10.  1999. 
ludith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitatix'e  Sen-ices. 

IFR  Doc.  99-32668  Filed  12-15-99:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  imder  the  Randolph-Sheppard 
Act    

SUMMARY:  Notice  is  hereby  given  that  on 
September  25. 1998.  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
David  /.  Stewart  v  Alabama  Department 
of  Rehabilitation  Services  (Docket  No 
R-S/97-121.  This  panel  was  convened 
by  the  U.S.  Department  of  Education 
pursuant  to  20  U.S.C  107d-l(a)  upon 
receipt  of  a  complaint  filed  by 
petitioner.  David  1  Stewart. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  3230.  Mar\'  E.  Switzer  Building. 
Washington  DC  20202-2738. 
Telephone:  (202)  205-9317.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  TDD  number  at 
(202)  205-8298. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  DoctunenI 

You  may  view  this  document,  ts  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://virww.ed.gov/news.htinl 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Ingram  with 
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Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-688-293-6498;  or  in  the 
Washington.  DC,  area  at  (202)  512-1S30. 

Note:  The  oflicial  version  of  this  document 
is  the  docuniRnI  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http;//wTA'w. access.gpo.gov/nara/ 
index.html, 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c))  (the  Act),  the 
Secretary  publishes  in  the  Federal 
Register  a  synopsis  of  each  arbitration 
panel  decision  affecting  the 
administration  of  vending  facilities  on 
Federal  and  other  property. 

Background 

This  dispute  concerns  the  alleged 
improper  denial  of  Mr.  David  J. 
Stewart's  request  to  bid  on  a  vending 
location  at  Fort  McClellan,  Anniston, 
Alabama  by  the  Alabama  Department  of 
Rehabilitation  Services,  the  State 
licensing  agency  (SLA).  A  summary  of 
the  facts  is  as  follows:  In  May  1994,  the 
United  Stales  Army  through  the 
Directorate  of  Contracting  issued  a 
solicitation  for  bids  to  provide  food 
services  at  Fort  McClellan,  Anniston, 
Alabama.  The  advertised  solicitation 
merely  referred  to  the  provision  of  food 
services.  There  was  no  mention  that  the 
facility  was  to  be  operated  as  a  cafeteria- 
type  operation,  nor  were  there  any 
restrictions  limiting  applicants  to  only 
persons  with  cafeteria  training  or 
experience. 

The  SLA  issued  a  memorandum  to 
licensed  blind  vendors  and  licensees 
informing  them  that  a  bid  proposal  for 
the  food  services  contract  at  Fort 
McClellan.  Anniston,  Alabama  was 
available.  The  successful  bidder  would 
be  involved  in  a  joint  venture  with  KCA. 
a  private  food  service  company  that 
would  be  responsible  for  the  operation 
of  three  1 .000-personnel  dining  facilities 
serving  three  meals  per  day,  seven  days 
per  week,  and  one  500-personnel  dining 
facility  serving  three  meals  a  day, 
Monday  through  Friday.  The  SLA  listed 
the  operation  of  a  food  service  facility 
as  required  experience. 

The  complainant,  David  J.  Stewart, 
submitted  his  bid  application  along 
with  12  other  applicants.  The 
complainant,  who  operated  a  vending 
route,  did  not  have  any  prior  experience 
at  that  time  in  operating  a  cafeteria. 
However,  in  1990  Mr.  Stewart  and  five 
other  blind  Licensees  completed  a 
cafeteria  training  program  conducted  by 


the  E.  H.  Gentry  Technical  Facility 
under  the  auspices  of  the  SLA. 

Following  the  close  of  the  bidding 
process,  the  selection  committee,  which 
included  SLA  staff  and  members  of  the 
Conmiittee  of  Blind  Vendors,  reviewed 
the  applicants'  eligibility,  qualifications, 
and  experience.  In  addition,  each 
applicant  was  given  points  for  vendor 
appraisals  and  seniority.  The  selection 
committee  awarded  the  Fort  McClellan 
cafeteria  food  service  to  the  vendor  who 
had  received  the  highest  total  number  of 
points. 

Mr.  Stewart  requested  and  received  a 
State  evidentiary  fair  hearing  on  this 
matter  on  February  7. 1997.  In  April 
1997,  the  Hearing  Officer  affirmed  the 
SLA's  decision  to  award  the  Fort 
McClellan  facility  to  another  vendor. 
The  SLA  adopted  the  Hearing  Officer's 
decision  as  final  agency  action,  and  it  is 
this  decision  that  Mr.  Stewart  sought  to 
have  reviewed  by  a  Federal  arbitration 
panel.  A  Federal  arbitration  hearing  on 
this  matter  was  held  on  July  30, 1998. 

Arbitration  Panel  Decision 

The  issue  before  the  arbitration  panel 
was  whether  the  Alabama  Department 
of  Rehabilitation  Services  violated  its 
policies  and  procedures  governing  the 
Business  Enterprise  Program  of  Alabama 
during  the  advertisement  and  selection 
of  a  vendor/manager  for  the  Fort 
McClellan  facility. 

The  majority  of  the  panel  found  that 
there  was  no  evidence  to  support  the 
complainant's  allegations.  Specifically, 
the  panel  found  that  the  SLA's 
announcement  of  the  hid  opening  at  the 
Fort  McCleUan  facility  tracked  the 
language  of  the  United  States  Army's 
solicitation  for  food  .service  and  could 
not  be  construed  as  misleading.  The 
panel  found  that  it  was  not  within  the 
SLA's  authority  to  unilaterally  alter  the 
terms  of  the  solicitation  or  set  aside  its 
own  job  qualifications.  The  majority 
also  found  that  the  selection  of  the 
members  to  serve  on  the  selection 
committee  was  consistent  with  and 
conducted  in  accordance  with  existing 
procedures  and  practices  that  had  been 
in  effect  for  years  without  any  showing 
of  prejudice  to  the  complainant. 
Further,  the  panel  found  that  the 
successful  applicant,  who  had  the 
highest  total  number  of  points  among 
the  applicants  considered  and  was 
unanimously  selected  as  the  manager  of 
the  Fort  McClellan  facility,  had  food 
service  experience  as  advertised  in  the 
United  States  Army's  solicitation.  The 
selection  committee  hdly  considered 
Mr.  Stewart's  completion  of  a  cafeteria 
training  program,  which  was  a  factor, 
but  was  not  an  employment  guarantee 
as  complainant's  position  implied. 


One  panel  member  dissented. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  ^e  U.S. 
Department  of  Education. 

Dated:  December  10.  1999. 
fuditfa  E.  Hmimann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
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DEPARTMENT  OF  ENERGY 

Notice  of  Program  Interest  for  Medical 
Research  Using  isotopes 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  program  interest. 

summary:  The  Office  of  Isotope 
Programs,  Office  of  Nuclear  Energy  (NE) 
solicits  responses  for  research  programs 
for  new  and  innovative  uses  of  isotopes, 
including  alpha  emitting  isotopes  in  the 
diagnosis  and  therapy  of  cancer,  HfV 
and  other  infectious  diseases  or  other 
innovative  medical  applications.  The 
diagnosis  and  therapy  of  many  diseases 
with  the  use  of  isotopes  will  be  the 
subject  of  a  high  risk/high  impact 
research  program  the  Department  calls 
the  Advanced  Nuclear  Medicine 
Initiative  (ANMI).  The  Department 
wishes  to  encourage  research  in  these 
areas  by  providing  resources  for  the 
required  research. 

DATES:  Opening  date:  December  10. ' 
1999,  and  closing  dale:  fanuary  28, 
2000. 

ADDRESSES:  Complete  details, 
instructions  on  how  to  apply,  and  the 
forms  may  be  obtained  from  the  IX>E  NE 
home  page  on  the  internet  at:  httpJ/ 
wvm.ne~doe.gov.  The  formal  solicitation 
document  will  be  disseminated 
electronically  as  solicitation  number 
DE-PS01-00NE22740  through  the 
Department's  Industry  Interactive 
Procurement  System  (IIPS)  Homepage 
located  at  http://doe-iips.pr.doe.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Pantaleo.  Program  Manager  at  301-903- 
2525  and  Richard  G.  Lewis.  Contracting 
Officer  at  202-42ft-O066. 
SUPPLEMENTARY  INFORMATION:  This 
program  is  not  intended  to  support 
human  clinical  trials.  Researchers  with 
innovative  ideas  in  the  use  of  isotopes 
for  diagnosis  and  therapy  of  many 
diseases  have  had  difficulty  obtaining 
funding  for  areas  of  research  that  are  not 
closely  tied  to  specific  isotopes,  means 
of  delivery  and  disease.  The  purpose  of 
the  ANMI  is  to  suppori  broad-based 
research  on  new  uses  of  isotopes, 
including  alpha  emitters  for  the 
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diagnosis  and  therapy  of  life  threatening 
disease  or  other  iimovative  medical 
applications.  The  Department  is  looking 
for  applications  in  these  areas  with  the 
view  toward  providing  funding  or  the 
required  isotopes  as  part  of  a  research 
program.  Effective  October  1st.  1999,  the 
IIPS  system  became  the  primary  way  for 
the  Office  of  Headtjuarters  Procurement 
Services  to  conduce  competitive 
acquisitions  and  financial  assistance 
transactions.  IIPS  provides  the  medium 
for  disseminating  solicitations,  receiving 
financial  assistance  applications  and 
proposals,  evaluating,  and  awarding 
various  instruments  in  a  paperless 
enviroiunent.  To  get  more  information 
about  nPS  and  to  register  your 
organization,  go  to  http://doe- 
iips.pr.doe.gov.  Follow  the  link  on  the 
UPS  home  page  to  the  Secure  Services 
Page.  Registration  is  a  prerequisite  to  the 
submission  of  an  appUcation,  and 
applicants  are  encouraged  to  register  as 
soon  as  possible.  When  registering,  all 
applicants  should  use  the  same  North 
American  Industry  Classification 
System  number  325412.  A  help 
document,  which  describes  how  nPS 
works,  can  be  found  at  the  bottom  of  the 
Secure  Services  Page. 

Issued  in  Washington.  DC  on  December  10. 
1999. 

Richard  G.  Lewis, 

Contracting  Officer,  Program  Services 
Division. 
IFR  Doc.  99-32636  Filed  12-15-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 33-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

De<;BmbBr  10.  1999 

Take  notice  that  on  December  7. 1999 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2 ,  the  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  January  1,  2000. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  revised  the  Gas  Research 
Institute  (GRI)  surcharges  to  be  effective 
January'  1,  20(X),  in  compliance  with  the 
January  21. 1998,  Stipulation  and 
Agreement  Concerning  GRI  Funding 
approved  bv  the  Commission  in  Gas 
Research  Institute,  83  FERC  1  61.093 
(1998).  order  on  rehg,  83  FERC  1161,331 
(1998). 


Specifically.  Algonquin  states  that  the 
filing  complies  with  the  surcharges  set 
forth  in  Appendix  A  to  the  Stipulation 
and  Agreement  as  follows:  (1)  a  GRI 
volumetric  siuY:harge  of  0.72  cents  per 
dekatherm  will  be  charged  on  all  non- 
discounted  firm  commodity  and 
interruptible  transportation  senices;  (2) 
a  1 .6  cents  per  dekatherm  surcharge  will 
be  charged  on  all  non-discounted  firm 
commodity  units  delivered  to  small 
customers  qualifying  for  service  under 
Algonquin's  Rate  Schedules  AFT-lS 
and  AFT-ES;  (3)  a  reservation  surcharge 
of  20.0  cents  per  dekatherm  per  month 
will  be  charged  on  non-discounted  firm 
high  load  factor  customers,  i.e.,  greater 
than  50%  load  factor,  and  (4)  a 
reservation  surcharge  of  12.3  cents  per 
dekatherm  per  month  will  be  charged 
on  non-discounted  firm  low  load  factor 
customers,  i.e.,  less  than  or  equal  to 
50%  load  factor. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  vrith  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boefgers, 
Secretary'. 

(FR  Doc.  99-32S42  Filed  12-15-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 

[Dodwt  No.  RPOO-1 31 -000] 

Eastern  Shore  Natural  Gas  Company: 
Notice  of  Proposed  Ctianges  in  FERC 
Gas  Tariff 

December  10.  1999. 

Take  notice  that  on  December  7, 1999 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Re\ised 
Volume  No.  1,  certain  revised  tariff 
sheets  in  the  above  captioned  docket 
bear  a  proposed  effective  date  of  January 
1,  2000. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedule  FSS  and  SST 
The  costs  of  the  above  referenced 
storage  service  comprise  the  rates  and 
charges  payable  under  ESNG's  Rate 
Schedule  CiFSS.  This  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
ESNG's  Rate  Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Riiles  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  part>' 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvnv.ferc.fed.us/online/ 
rims.htin  (call  202-208-2222  for 
assistance). 
David  P.  Boetgen, 
Secrefon'. 

IFR  Doc  99-32540  Filed  12-15-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CPOO-40-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Application 

December  10.  1999. 

Take  notice  that  on  December  1.  1999 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smilli  Street,  P.O.  Box 
1188.  Houston,  Texas  77251-1188,  filed 
in  Doclcet  No  CPOO-JD-OOO  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Federal  Enei^  Regulatory 
Commission's  (Commission) 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
FGT  to:  (1)  Construct,  own  and  operate 
certain  pipeline  facilities  on  FGT's 
system:  (2)  acquire  an  undivided 
interest  in  an  existing  interstate  supply 
lateral;  (3)  roll-in  the  costs  associated 
with  the  proposed  expansion  of  its 
facilities:  (4)  approve  certain  rate  and 
accounting  treatment  related  to  the 
proposed  facilities:  and  (5)  approve  the 
submitted  pro  forma  tariff  sheets,  all  as 
more  fully  set  iforth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.u5/online/rims.hlm 
(call  202-208-2222  for  assistance). 
Specifically.  FGT  proposes  to:  (1) 
Acquire  an  undivided  interest  in  Koch 
Gateway  Pipeline  Company's  (Koch 
Gateway)  Mobile  Bay  Lateral  in  Mobile 
County,  Alabama  that  will  give  FGT 
capacity  of  300,000  Dth  per  day:  (2) 
construct  approximately  215  miles  of 
various  diameter  pipeline,  additional 
compression  totaling  89,765 
horsepower,  four  delivery  points,  one 
new  supply  measurement  station,  ajid 
various  other  miscellaneous  facilities 
(located  in  George  County,  Mississippi: 
Mobile  and  Baldwin  Counties,  Alabama: 
and  Suwannee.  Columbia:  Bradford. 
Clay.  Putnam.  Marion.  Citrus, 
Hernando,  Hillsborough,  Polk.  Lake, 
Seminole,  Volusia,  Washington,  Bay, 
Gadsden.  Orange.  Osceola.  Santa  Rosa. 
Gadsden.  Taylor,  and  Gilchrist 
Counties.  Florida);  and  (3)  rehabilitate 
and  re-certificate  15.7  miles  of  pipeline 
located  in  Washington  County,  Florida 
that  was  previously  abandoned  in  place. 
FGT  refers  to  the  proposed  project  as  the 
Phase  V  Expansion  and  estimates  the 
total  cost  to  be  S436.8  million,  including 
an  estimated  SIO  million  for  the 
proposed  acquisition  of  an  interest  in 
the  Mobile  Bay  Lateral.  Koch  Gateway 
filed  a  concurrent  application  in  Docket 
No.  CPOO-39-000  for  permission  and 


approval  to  abandon,  by  sale  to  FGT.  an 
undivided  interest  in  its  Mobile  Bay 
Lateral  facilities. 

It  is  indicated  in  FGT's  application 
that  the  additional  summer  capacity  that 
will  be  created  by  the  proposed  Phase 
V  Expansion  is  371.015  MMBtu  per  day. 
FGT  states  that  it  held  open  seasons  for 
transportation  service  on  the  Phase  V 
Expansion  and  for  turnback  capacity.  As 
a  result  of  those  open  sea.sons,  2,364 
MMBbtu  per  day  of  capacity  (on  an 
annual  daily  average)  was  turned  back, 
and  FGT  executed  firm  transportation 
service  agreements  having  20  year  terms 
with  eight  parties  for  service  pursuant  to 
FGT's  Rate  Schedule  FTS-2.  The 
maximum  daily  transportation 
quantities  in  the  agreements  are  set  forth 
on  a  seasonal  basis  and.  net  of  turn-back 
volumes,  amount  to  371.01.%  MMBtu  per 
day  for  the  summer  months  and.  over 
the  entire  year,  amount  to  an  aimual 
daily  average  of  269,695  MMBtu  per 
day. 

FGT  requests  that  the  Commission 
find  that  the  costs  of  the  proposed  Phase 
V  Expansion  can  be  rolled-in  to 
establish  rates  for  service  under  its 
incrementally  priced  Rate  Schedule 
FTS-2.  FGT  states  that  the  maximum 
rates  applicable  to  Rate  Schedule  FTS- 
2  are  expected  to  be  lower  as  a  result  of 
such  rolling-in  of  costs  and  thus,  will 
not  requires  subsidies  from  existing 
shippers.  FGT  has  agreed  to  a  negotiated 
rate  with  one  shipper,  Southern 
Company  Services.  Inc.  (Southern 
Company),  that  is  below  the  currently 
effective  maximum  100%  load  factor 
rate  applicable  to  Rate  Schedule  FTS-2. 
FGT  has  submitted,  for  approval,  pro 
forma  tariff  sheets  reflecting  the 
negotiated  rate  with  Southern  Company, 
and  changes  to  the  General  Terms  and 
Conditions  of  FGT's  tariff  to  permit  FGT 
to  track  and  recover  certain  power  costs 
associated  with  the  installation  of  two 
electric  drive  compressor  units. 

FGT  requests  that  the  Commission 
issue  a  preliminary  determination  on 
non-environmental  issues  by  luly  1 , 

2000,  and  a  final  determination  on  all 
certificate  issues  on  or  before  January  1 , 

2001,  to  enable  FGT  to  render  service  on 
a  proposed  in-service  date  of  April  1 , 

2002,  However,  FGT  asks  that  it  be 
allowed  to  phase-in  gas  deliveries  to 
two  expansion  shippers  (Florida  Power 
&  Light  Company,  and  Southern 
Company)  requiring  early  deliveries, 
commencing  on  October  1 .  2001 .  for 
power  generating  plant  preparation  and 
testing.  At  the  time  that  certain  Phase  V 
Expansion  facilities  are  placed  in- 
service  to  provide  such  early  deliveries, 
FGT  requests  authorization  to  cease 
calculating  AFUDC  on  those  specific 
facilities  and  capttire  and  defer,  as  a 


regulatory  asset,  depreciation  and  a 
calculated  amount  for  pretax  return, 
from  the  time  these  certain  facilities  are 
placed  in-service  until  the  entire  Phase 
V  Expansion  is  placed  in-service. 

Any  questions  regarding  the 
application  should  be  directed  to  Mr. 
Stephen  T.  Veatch,  Director  of 
Certificates  and  Regulatory  Reporting, 
Suite  3997, 1400  Smith  Street.  Houston. 
Texas  77002  or  call  (713)  853-6549. 
Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
December  30. 1999.  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wUI  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  proleslants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Conmiission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
coiul  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  fifing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
enviroimiental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  prt>ce5S. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
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Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
conunents  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  fiuther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  bo  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uiuiecessary  for  FGT  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boer^ers, 
Secretary. 

IFR  Doc.  99-32534  Filed  12-15-99;  8:45  ami 
aiLUHQ  CODE  f717-in-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPOO-28-001] 

Ftortda  Gas  Transmission  Company; 
Notice  of  Compliance  Rling 

December  10.  1999 

Take  notice  that  on  December  7. 1999. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  effective  December  15, 1999. 

Fourth  Revised  Sheet  No.  125A 
Fifth  Revised  Sheet  No.  129 
Third  Revised  Sheet  No.  129A 
First  Revised  Sheet  No.  129C 
First  Revised  Sheet  No.  163B 
Thin)  Revised  Sheet  No.  163C 
First  Revised  Sheet  No.  163D 
Second  Revised  Sheet  No.  163E 
Second  Revised  Sheet  No.  163H 
Fourth  Revised  Sheet  No.  184B 
First  Revised  Sheet  No.  184D 

FGT  states  that  on  October  15,  1999. 
in  Docket  No.  RPOO-28-000.  FGT 
submitted  pro  forma  changes  to  the 
General  Terms  and  Conditions  (GTC)  of 


this  Tariff  (October  15  Filing)  in 
compliance  with  the  Commission's  May 
26.  1999  order  in  Docket  Nos.  RP99- 
186-000  and  001  and  the  "Notice  of 
Extension  of  Time"  dated  luly  28. 1999 
in  the  same  docket.  The  October  15 
Filing  included  pro  forma  tariff  changes 
to:  (1)  conform  the  non-compliance 
penalties  tied  to  a  specific  index  to  the 
nighest/lowest  indices  used  for  cashing 
out  monthly  imbalances.  (2)  clarify  that 
the  deferred  fuel  accounting  will  be 
.separately  shown  on  the  Annual  Report 
as  it  is  in  the  Tariff  and  that  only  the 
net  over  or  under  recovery  of  fuel  will 
be  carried  to  the  Balancing  Tools 
Account  as  currently  provided  for  in  the 
Balancing  Tools  Accoimt  provisions  of 
Section  19.1A.3,  and  (3)  delete  section 
19.1B.4  of  the  GTC  which  requires  FGT 
to  make  a  tariff  filing  to  increase  non-     _ 
compliance  penalties  when  system 
balancing  costs  exceed  revenues.  The 
pro  forma  tariff  changes  were  approved 
by  Commission  order  dated  November 
26,  1999  (November  26  Order)  FGT 
states  that  the  filing  is  submitted  in 
complaicne  with  the  November  26. 
Order  to  implement  the  approved  tariff 
changes. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//www.lerc. fed. us/online/ 
rims.htin  (call  202-208-2222  for 
assistance). 
David  P.  Boergsn, 
Secretorv- 

inj  Doc  99-32539  Filed  12-5-99:  8:45  ami 
aujiM  cooE  trir-^t-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[OocKet  No.  CPOO-t3-000] 

Gas  Transport  Inc.,  Great  Lakes  Gas 
Transport,  LLC;  Notice  of  Application 

December  10,  1999. 

Take  notice  that  on  December  3. 1999. 
Gas  Transport,  Inc.  (GTI)  and  Great 
Lakes  Gas  Transport  (GLGT) 


(Applicants)  jointly  filed  in  Docket  No. 
Cn)O-43-OO0  an  application  pursuant 
to  sections  7(b)  and  7(c)  of  the  Natural 
Gas  Act  (NGA)  tor  a  certificate  of  public 
convenience  and  necessity  authorizing 
GLGT  to  acquire  and  operate  interstate 
pipeline  facilities  and  to  transport 
natural  gas  in  interstate  commerce,  and 
for  an  order  permitting  GTI  to  abandon 
such  facilities  and  sen'ices.  all  as  mote 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.us/online/rims.hlm  (call  202- 
208-2222  for  assistance). 

Communications  concerning  this 
filing  should  be  addressed  to:  Rick 
Giannantonio.  FirstEnergy  Corp..  76 
South  Main  Sti^et.  Akron,  Ohio  44308, 
Telephone:  (330)  384-5893.  Facsimile: 
(330)  384-3875. 

Kevin  ).  Mclntyre,  lones,  Day.  Reavis 
&  Pogue,  51  Louisiana  Avenue.  NW. 
Washington.  DC  20001,  Telephone: 
(202)  879-3939,  Facsimile:  (202)  626- 
1700. 

Applicants  state  that  GTI  is  merging 
with  and  into  GLGT,  thereby  effectively 
transferring  its  interstate  pipeline 
facilities  and  contracts  to  GLGT.  It  is 
indicated  that  upon  such  merger,  and 
related  certificate  transfer.  GLGT  (a 
newly  formed  corporation)  will  become 
a  "natural-gas  company  "  under  the 
Natural  Gas  Act  and  a  successor  in 
interest  to  GTl's  interstate  pipeline 
business. 

It  is  stated  that  the  proposal  will  have 
no  adverse  effect  on  GTI's  jurisdictional 
ratepayers.  There  will  be  no  change  in 
the  services  previously  found  to  be 
required  by  the  public  convenience  and 
necessity.  Applicants  submit  that  the 
requested  certificate  amendments  are  in 
the  public  convenience  and  necessity 

Specifically  that  Applicants  request 
that  the  Commission: 

(1)  issue  a  certificate  of  public 
convenience  and  necessity  allowing 
GLGT  to  acquire  the  facilities  and 
properties  as  proposed  in  the  filing  and 
approve  the  abandonment  of  such 
facilities  and  properties  by  GTI.  which 
will  result  from  GTl's  merger  with  and 
into  GLGT: 

(2)  issue  a  certificate  of  public 
convenience  and  necessity  authorizing 
GLGT  to  undertake  the  transportation  of 
natural  gas  and  other  services  proposed 
in  the  filing  and  approve  the 
abandonment  of  jurisdictional  services 
bvGTl; 

(3)  order  that  GLGT  may  adopt  GTIs 
FERC  Gas  Tariff; 

(4)  order  the  substitution  of  GLGT  for 
GTI  with  respect  to  all  existing 
certificate  and  as  applicant  in  all 
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pending  rate,  certificate  and  otlier 
proceeding.s  filed  before  the  FERC. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
6,  2000.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  ii 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandoiunent 
and  that  a  grant  of  the  certificate  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  Applicants  to 
appear  or  be  represented  at  the  hearing. 
David  P.  Boergera, 
Secretary. 

IFR  Doc  99-32536  Filed  12-15-99;  8:45  ami 
eiujNQ  CODE  anr-oi-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-39-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Application 

Densmber  10.  1999. 

Take  notice  that  on  December  1, 1999, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  a  Delaware  corporation,  P.O. 
Box  1478,  Houston,  Texas  77251-1478, 


filed  in  Docket  No.  CPOO-39-000.  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA),  and  Section 
157.18  of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  for  permission  and  approval 
to  abandon  by  sale  an  undivided 
interest  in  certain  pipeline  facilities 
located  in  Mobile  County.  Alabama,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/riiiui.htm. 
Call  (202)  208-2222  for  assistance. 

Specifically,  Koch  Gateway  requests 
authorization  to  abandon  by  sale  to 
Florida  Gas  Transmission  Company 
(FGT)  an  undivided  interest  in  Koch 
Gateway's  Mobile  Bay  Lateral  such  that 
FGT  acquires  an  ownership  interest 
giving  FGT  the  right  to  300,000  Dth  per 
day  of  capacity.  'This  application  is 
made  in  conjunction  with  an 
application  by  FGT  in  Docket  No.  CPOO- 
40-000  for  a  significant  expansion  of  its 
system  (Phase  V  Expansion).  Koch 
Gatevray  states  that  it  believes  no 
existing  customer  will  be  affected  by  the 
proposed  abandonment. 

It  there  are  any  further  questions 
regarding  this  project,  the  following 
individual  may  be  contacted:  Kyle 
Stephens,  Director  of  Certificates,  Koch 
Gateway  Pipeline  Company,  P.O.  Box 
1478,  Houston,  Texas  77251-1478,  at 
(713)  544-7309. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
December  30, 1999.  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  a  protest  or  motion  to  intervene 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  Regulations  Under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  m  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  IS  of  the  Natural  Gas 
Act  and  the  Coimnission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
document  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
is  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely,  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Koch  Gateway  to  appear 
or  be  represented  at  the  hearing. 
David  P.  Boergera, 
Secretary. 

IFR  Doc.  99-325.13  Filed  12-15-99:  8:45  am] 
B*AMa  CODC  <7l7-<n-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Questar  Pipeline  Company;  Notice  of 
Application 

Decombur  10.  1999. 

Take  notice  that  on  December  2,  1999, 
Questar  Pipeline  Company  (Questar), 
180  East  100  South,  Salt  Lake  City,  Utah 
84111,  filed  in  Docket  No.  CPOO-41-000 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA)  for 
authorization  to  expand  the  capacity  of 
its  existing  Fidlar  Compressor  Station 
(Fidlar  Station),  located  in  Uintah 
County,  Utah,  by  (1)  installing  and 
operating  one  additional  new  turbine 
driven  compressor,  (2)  restaging  an 
existing  turbine  driven  compressor 
(Unit  No.  1)  and  (3)  increasing  the 
maximum  allowable  operating  pressure 
(MAOP)of  its  existing  Maine  Line  No. 
80,  located  in  Unitah  and  Daggett 
Counties.  Utah,  all  as  more  fully  set 
forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Questar  states  that  it  owns  and 
operates  Fidlar  Station,  which 
comprises  three  principal  transmission 
compressor  units,  as  part  of  its  interstate 
transmission  system  and  that  the 
proposed  installation  of  a  new  4,829 
ISO  HP  turbine-driven  compressor  unit 
will  boost  main-line  pressure  and 
provide  additional  firm  capacity  of 
approximately  58,850  Dth  of  natural  gas 
per  day  on  its  system.  Questar  asseris 
that  the  restaging  of  the  existing 
compressor  Unit  No.  1  is  necessary  to 
accommodate  the  increased  operating 
pressure  of  the  station  and  that  the 
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increase  in  the  MAOP  of  its  Main  Line 
No.  80  from  the  currency  certified 
pressure  of  936  psig  to  1,000  psig  is 
required  to  transport  the  increased 
volumes  to  delivery  points  on  its 
northern  transmission  system.  Questar 
further  states  that  the  restaging  of  the 
existing  compressor  Unit  No.  1  will  not 
result  in  any  increased  capacity.  Questar 
emphasizes  that  all  construction 
activities  with  the  installation  of  the 
new  compressor,  as  well  as  the  restaging 
of  Unit  No.  1.  will  take  place  entirely 
within  the  fenced  confines  of  Fidlar 
Station  and  thaMI|;creas;ng  the  MAOP  of 
Main  Line  No.  80  will  not  require  any 
construction  of  additional  facilities. 
Questar  seeks  Commission  certification 
of  the  Main  Line  No.  80  MAOP  based  on 
the  previously  established  hydrostatic 
tests  conducted  pursuant  to  DOT 
guidelines  for  the  project. 

Questar  estimates  the  total  cost  of  the 
proposed  Fidlar  Station  expansion 
project  to  be  S3. 325. 000,  including 
Section  2.55(a)  facilities,  and  requests 
that  it  receive  rolled-in  pricing 
treatment  for  the  project.  Questar 
explains  that  it  has  entered  into  a  firm 
transportation  agreement  with  a 
subscribing  customer  for  50.000  Dth  per 
day  or  85  percent  of  the  incremental 
new  capacity  and  that  the  project 
requires  no  financial  subsidies  from 
existing  Questar  shippers  Questar 
further  explains  that  the  expansion  will 
increase  service  reliability,  provide 
greater  flexibility  and  access  to  new 
natural-gas  supplies  for  e.Yisting 
shippers,  and  have  no  adverse  impact  to 
existing  landowners  or  other  interstate 
pipeline  customers. 

Questar  states  that,  in  accordance 
with  Order  No.  603,  the  address,  and 
telephone  number  for  a  Questar  contact 
person  is:  Alan  K.  Allred.  Questar 
Regulated  Services  Company.  180  East 
100  South.  P.O.  Box  45360,  Salt  Lake 
City,  Utah  84145-0360, 1-801-324- 
5768. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
December  30, 1999.  file  virith  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  D.C. 
20426,  a  protest  or  motion  to  intervene 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  regulations  tmder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 


parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Commission  and  will 
receive  copies  of  all  documents  issued 
by  the  Commission,  filed  by  the 
applicant,  or  filed  by  all  other 
intervenors.  An  intervenor  can  file  for 
rehearing  of  any  Commission  order  and 
can  petition  for  court  review  of  any  such 
order.  However,  an  intervenor  must 
submit  copies  of  comments  or  any  other 
filing  it  makes  with  the  Commission  to 
every  other  intervenor  in  the 
proceeding,  as  well  as  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered,  a  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  be  able 
to  participate  in  meetings  associated 
with  the  Commission's  environmental 
review  process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  commenters  will  not  receive 
copies  of  all  comments  filed  by  other 
parties  or  issued  by  the  Commission  and 
not  have  the  right  to  seek  rehearing  or 
appeal  the  Commission's  final  order  to 
a  federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  the  application  if  no  motion 
to  intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  inter\'ene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  formal  bearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Questar  to  appear  or  be 

represented  at  the  hearing. 

David  P.  Boergers. 

Secrf'taiy. 

IFR  Doc.  99-32535  Filed  12-15-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Oockst  No.  RP96-2aO-048) 

Reliant  Energy  Gas  Transmission 
Company:  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

Dacember  10, 1999. 

Take  notice  that  on  November  30. 
1999,  Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  December  1, 1999: 

Second  Revised  Sheet  No.  8E 
First  Revised  Sheet  No.  BL 

REGT  states  that  the  piupose  of  this 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate  contract  and  a 
revision  to  an  existing  n^otiated  rate 
contract. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energ\'  Regulaton,'  Commission. 
888  First  Street.  NE.  Washington.  DC 
2IM26.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  cotisidered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (Call  202-208-222  for 
assistance). 
David  P.  Boergerv, 
Secrvtan: 

IFR  Doi:.  99-32538  Filed  12-15-99:  8:45  ami 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock**  No.  RPOO-l  32-000) 

Texas  Eastern  Transmission 
Corporation;  Notice  o»  Tariff  Filing 

Oetfrntier  10.  1999. 

Take  notice  that  on  December  7.  1999, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to 
become  effective  fanuary  1 ,  2O0O. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  revise  the  Gas 
Research  Institute  (GRI)  surcharges  to  be 
effective  January  1.  2000  in  compliance 
with  the  January  21, 1998.  Stipulation 
and  Agreement  Concerning  GRI 
Funding  approved  by  the  Commission 
in  Gas  Research  Institute,  83  FERC  1 
61,093  (1998),  order  on  rh'g.  83  FERC  1 
61,331  (1998). 

Specifically,  Texas  Eastern  states  that 
the  filing  complies  with  the  surcharge 
set  forth  in  Appendix  A  to  the 
Stipulation  and  Agreement  as  follows: 
(1)  a  GRI  volumetric  surcharge  of  0.72 
cents  per  dekatherm  will  be  charged  on 
all  non-discounted  firm  commodity  and 
interruptible  transportation  services;  (2) 
a  1 .6  cents  per  dekatherm  siucharge  will 
be  charged  on  all  non-discounted  firm 
commodity  units  delivered  to  customers 
qualifying  for  service  under  Texas 
Eastern's  Rate  Schedule  SCT;  (3)  a 
reservation  surcharge  of  20.0  cents  per 
dekatherm  per  month  will  be  charged 
on  non-discoiuted  firm  high  load  factor 
customers,  i.e.,  greater  than  S0%  load 
factor;  and  (4)  a  reservation  surcharge  of 
12.3  cents  per  dekatherm  per  month 
will  be  charged  on  non-discounted  firm 
low  load  factor  customers,  i.e.,  less  than 
or  equal  to  50%  load  factor 

Texas  Eastern  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  E)C 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boer^ra, 
Seavtary. 

IFR  i3oc  99-32541  Filed  12-15-99:  8:45  «m| 
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DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CPa0-«4-O00I 

Texas  Gas  Transmission  Corporation; 
Notice  of  Application 

Decemlier  10,  1999. 

Take  notice  that  on  December  6, 1999, 
Texas  Gas  Transmission  Corporation, 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CPOO-44-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  for  the  construction  and 
operation  of  two  new  gas  compressors 
located  at  its  Midland  3  Compressor 
Station  in  Muhlenberg  County, 
Kentucky,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.us/ 
online/rims.htm  (call  202-208-2222). 

Texas  Gas  proposes  to  construct  and 
operate  two  new  electric  motor  driven 
compressors  to  be  boused  inside  a  new 
compressor  building.  It  is  indicated  that 
each  compressor  package  shall  consist 
of  a  Dresser-Rand  1250  horsepower 
compressor  fi'ame  with  four 
compressors  driven  by  a  cjinstant  speed, 
900  rpm  electric  motor.  Texas  Gas  states 
that  sdthough  the  total  horsepower  of 
the  station  vrili  be  technically  increased, 
it  will  not  operate  the  station  in  a 
manner  which  would  cause  the  existing 
certificated  levels  of  total  storage 
capacity  or  maximum  daily 
deliverability  to  be  exceeded.  It  is  then 
stated  that  Texas  Gas  will  use  the  new 
units  in  conjunction  with  the  existing 
gas  compressors  in  order  to  ensure  the 
maintenance  of  the  current  certificated 
capabilities  of  the  field,  which  have 
been  jeopardized  by  the  age  and 
condition  of  the  existing  engines.  In 
addition,  Texas  Gas  states  that  the 
combination  of  the  electric  driven 
compressors  and  the  existing  units 
provides  additional  operational 
flexibility  which  could  not  be  realized 


if  Texas  Gas  chose  to  simply  replace  the 
existing  compressors. 

Texas  Gas  estimates  a  construction 
cost  of  $6,321,015,  which  will  be 
financed  fi'om  fiinds  on  hands.  Also. 
Texas  Gun  submits  that,  due  to  the 
nature  of  this  project  and  the  benefits  it 
provides  to  existing  customers  and 
benefits  to  overall  reliability,  flexibility 
and  efficienci,',  the  Commission's 
Statement  of  Policy  (88  FERC  1 61,227 
(1999)  is  not  applicable,  and  that  rolled- 
in  rate  treatment  is  appropriate  for  the 
costs  associated  with  the  project. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  30,  1999.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (IB  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  vdll  be 
considered  by  it  in  determining  the 
appropriate  action  to  take  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  IS  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  for 
abandonment  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secrtflan'. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-41S-002,  et  al.] 

Commonwealth  Chesapeake  Company, 
L.L.C..  et  al.,  Electric  Rate  and 
Corporate  Regulation  Filings 

December  9. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Commonwealth  Chesapeake 
Company,  L.L.C. 

[Docket  Nos.  ER99-415-002  and  EROO-715- 
0001 

Take  notice  that  on  December  1 ,  1999, 
Commonwealth  Chesapeake  Company. 
L.L.C.  (Commonwealth  Chesapeake), 
tendered  for  filing  a  Notification  of 
Change  in  Status  and  Petition  for 
Acceptance  of  Revised  Rate  Schedule 
and  Supplement,  by  which 
Commonwealth  Chesapeake  provides 
notice  that  it  is  now  affiliated  vtrith 
TECO  Energy,  inc.,  and  its  affiliates  and 
Mosbacher  Power  Partners.  L.P.  and  its 
affiliates. 

Due  to  its  affiliation  with  a  traditional 
public  utility.  Commonwealth 
Chesapeake  is  submitting  for  filing  an 
amended  FERC  Electric  Rate  Schedule 
No.  1  and  an  amended  Code  of  Conduct. 

Comment  date:  December  21.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  EROO-586-000  I 

Take  notice  that  on  November  30, 
1999,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to  the 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  dole;  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Company 

IDockel  No.  EROO-687-OOOl 

Take  notice  that  on  November  30, 
1999,  New  England  Power  Company 
(NEP)  tendered  notice  to  the 
Commission  of  the  termination  pursuant 
to  its  own  terms  of  its  unit  power  sales 
contract  with  Bangor  Hydro-Electric 
Company  (BHE),  effective  October  31, 
1999.  Said  contract  was  made  pursuant 
to  NEPs  FERC  Electric  Tariff.  Original 
Volume  No.  6.  and  covered  the  period 


September  1, 1998  through  October  31, 
1999. 

Copies  of  said  notice  of  termination 
were  served  upon  BHE  and  the  Maine 
Public  Utilities  Commission. 

Comment  dote:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

4.  Delmarva  Power  &  Light  Company 

(Docket  No.  EROO-688-OOOl 

Take  notice  that  on  November  30, 
1999,  Delmarva  Power  &  Light  Company 
tendered  for  filing  a  Ser\'ice  Agreement 
for  Unforced  Capacity  Credits  between 
Delmarva  Power  &  Light  Company  and 
Old  Dominion  Electric  Cooperative.  The 
Service  Agreement  is  a  long-term 
agreement  pursuant  to  Delmarva's 
market-based  sales  tariff. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER00-6a9-0D0] 

Take  notice  that  on  November  30, 
1999,  Delmarva  Power  &  Light  Company 
tendered  for  filing  a  Termination 
Agreement  between  Delmarva  Power  & 
Light  Company  and  Old  Dominion 
Electric  Cooperative.  The  Termination 
Agreement  terminates  service  by 
Delmarva  to  Old  Dominion  pursuant  to 
the  Partial  Requirements  Service 
Agreement. 

Comment  date:  December  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ontral  Vermont  Public  Service 
Corporation 

(Docket  No.  EROO-690-OOOl 

Take  notice  that  on  November  30. 
1999,  Central  Vermont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
a  letter  stating  that  CVPS  vrill  not  file  a 
Forecast  2000  Cost  Report  for  FERC 
Electric  Tariff,  Original  Volume  No.  3. 
No  customers  will  take  Tariff  No.  3 
service  because  in  1997  the  Company 
issued  a  notice  of  termination  effective 
December  31. 1999  to  the  seven 
customers  taking  such  service.  The 
Company  will  provide  transmission 
service  to  the  seven  customers  under  its 
Transmission  Service  Tariff  No.  7. 

Comment  date:  December  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Vermont  Public  Service 
Corporation 

IDockel  No.  EROO-691-OOOl 

Take  notice  that  on  November  30, 
1999,  Central  Vermont  Public  Ser\ice 
Corporation  (CVPS),  tendered  for  filing 
a  letter  stating  that  CVPS  does  not  plan 


to  file  a  Forecast  2000  Cost  Report  for 
FERC  Electric  Tariff,  Original  Volume 
No.  4.  since  there  are  no  customers 
expected  to  take  such  service. 

Comment  date:  December  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Vermont  Public  Service 
Corporation 

IDockel  No.  EROO-692-OOOl 

Take  notice  that  on  November  30. 
1999,  Central  Vermont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
the  Forecast  2000  Cost  Report  required 
under  Paragraph  Q-2  on  Original  Sheet 
No.  19  of  the  Rate  Schedule  FERC  No. 
135  (RS-2  rale  schedule)  under  which 
CVPS  sells  electric  power  to 
Coimecticut  Valley  Electric  Company 
Inc.  (Customer).  CVPS  stales  that  the 
Cost  Report  reflects  changes  to  the  RS- 
2  rate  schedule  which  were  approved  by 
the  Commission's  June  6, 1989  order  in 
Docket  No.  ERB8-456-000. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allianl  Energy  Corporate  Services 
Inc. 

(Docket  No.  EROO-691-OOOl 

Take  notice  that  on  November  30, 
1999,  Alliant  Energy  Corporate  Services 
Inc.  (ALTM),  tendered  for  filing  a  signed 
Service  Agreement  under  ALTM's 
Market  Based  Wholesale  Power  Sales 
Tariff  (MR-1)  between  itself  and 
Madison  Gas  and  Electric  Company 
(MGE), 

ALTM  respectfully  requests  a  waiver 
of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
November  23.  1999. 

Comment  date:  December  20,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Arizona  Public  Service  Company 

(Deckel  No.  EROO-694-000) 

Take  notice  that  on  November  30, 
1999,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  umbrella 
Service  Agreements  to  provide  Shgrt- 
Term  Firm  Point-to-Point  Transmission 
Service  to  Public  Service  Company  of 
Colorado,  and  Short-Term  Firm  and 
Non-Firm  Point-to-PoinI  Transmission 
Service  to  NewEnetg>',  Inc..  and  City  of 
Seattle,  City  Light  Department  under 
APS'  Open  Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  sened 
on  Public  Service  Company  of  Colorado. 
NewEnerg>'.  Inc..  Qty  of  Seattle.  City 
Light  Department^and  the  Arizona 
Corporation  Commission. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Rochester  Gas  and  Electric 
Corporation 

lOocket  No.  EROO-696-000) 

Take  notice  that  on  November  30, 
1999,  Rochester  Gas  and  Electric 
Corporation  (RG&E),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Service 
Agreement  between  RG&E  and  ACN 
Energy.  Inc.  (Transmission  Customer) 
for  service  under  RG&E's  open  access 
transmission  tariff.  Specifically  dealing 
with  the  "Retail  Access  Program"  under 
RGaE's  open  access  transmission  tariff. 

RGStE  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  1, 1999  for  the  ACN 
Energy,  Inc.  Service  Agreement. 

A  copy  of  this  Service  Agreement  has 
been  served  on  the  Transmission 
Customer  and  the  New  York  PubUc 
Service  Commission. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  EROO-697-000) 

Take  notice  that  on  November  30. 
1999.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
executed,  amended  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  the  Power  Authority  of  the 
Sute  of  New  York  (NYPA)  to  permit 
NYPA.  to  deliver  power  and  energy  from 
NYPA's  FitzPatrick  Plant,  Bid  Process 
Suppliers  and  Substitute  Suppliers  to 
the  points  where  Niagara  Mohawk's 
transmission  system  conaects  to  its 
retail  distribution  system  East  of  Niagara 
Mohawk's  constrained  Central-East 
Interface.  This  Transmission  Service 
Agreement  specifies  that  NYPA  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  Niagara  Mohawk's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA9&-194-000. 

Niagara  Mohawk  requests  an  effective 
date  of  November  1,  1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER00-69S-000) 

Take  notice  that  on  November  30. 
1999.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  with  the  Federal 


Energy  Regulatory  Commission  an 
executed,  amended  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  the  Power  Authority  of  the 
sute  of  New  York  (NYPA)  to  permit 
NYPA  to  deliver  power  and  energy  from 
NYPA's  FitzPatrick  Plant,  Bid  Process 
Suppliers  and  Substitute  Suppliers  to 
the  points  where  Niagara  Mohawk's 
transmission  system  cormects  to  its 
retail  distribution  system  East  of  Niagara 
Mohawk's  constrained  Central-East 
Interface.  This  Transmission  Service 
Agreement  specifies  that  NYPA  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  Niagara  Mohawk's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000. 

Niagara  Mohawk  requests  an  effective 
date  of  November  1, 1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  December  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Niagara  Mohawk  Power 
Corporation 

IDockel  No.  EROO-699-000] 

Take  notice  that  on  November  30, 
1999.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
executed  Transmission  Service 
Agreement  between  Niagara  Mohawk 
and  the  Power  Authority  of  the  State  of 
New  York  (NYPA)  to  permit  NYPA  to 
deliver  power  and  energy  from  NYPA's 
Bid  Process  Supplier  to  a  point  where 
Niagara  Mohawk's  transmission  system 
connects  to  its  retail  distribution  system 
West  of  Niagara  Mohawk's  constrained 
Central-East  Interface.  This 
Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-ig4-000. 

Niagara  Mohawk  requests  an  effective 
date  of  November  1. 1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  fiUng  upon  New  York  PubUc  Service 
Commission  and  NYPA. 

Comment  date:  December  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Tucson  Electric  Power  Company 

(Docket  No.  ER-00-7UO-OOOI 

Take  notice  that  on  November  30, 
1999,  Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  a  Notice  of 
Cancellation  of  its  Rate  Schedule  FERC 
No.  60  (Interchange  Agreement  Between 
Tucson  and  State  of  California 
Department  of  Water  Resources  dated 
lunee,  1984). 

Comment  date:  December  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Deseret  Generation  &  Transmission 
Co-operatiTe 

(Docket  No.  EROO-701-0001 

Take  notice  that  on  November  30, 
1999.  Deseret  Generation  & 
Transmission  Co-operative  tendered  for 
filing  an  executed  umbrella  non-firm 
point-to-point  service  agreement  with 
Reliant  Energy  Services,  Inc.  (Reliant), 
under  its  open  access  transmission 
tariff.  Deseret's  open  access 
transmission  tariff  is  currently  on  file 
with  the  Commission  in  Docket  No. 
OA97-487-000. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  November  30. 1999. 

Reliant  has  been  provided  a  copy  of 
this  filing. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Sierra  Paci0c  Power  Company 

IDockBt  No.  EROO-702-OOOl 

Take  notice  that  on  November  30, 
1999.  Sierra  Pacific  Power  Company 
(Sierra),  tendered  for  filing  a  revision  to 
the  General  Transfer  Agreement  (GTA) 
between  Sierra  and  Boruieville  Power 
Administration  (BPA).  Sierra  states  that 
the  revision  would  decrease  the  total 
monthly  facilities  charge  from  $133,922 
to  5131,389  to  reflect  a  change  in  the 
percentage  of  initial  capital  investment 
used  to  calculate  the  Estimated  O&M 
Charge. 

Sierra  requests  that  the  increased 
charge  be  made  effective  at  2400  hours 
on  October  31, 1999. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California,  the  Nevada  Bureau  of 
Consumer  Protection  and  Bormeville 
Power  Administration. 

Comment  date:  December  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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18.  California  Independent  System 
Operator  Corporation 

IDockel  No.  EROO-703-OOOl 

Take  notice  that  on  December  1, 1999, 
the  CaUfomia  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  report  on  the  results  of  certain 
studies  which  the  Commission  had 
directed  the  ISO  to  undertake  in  its 
October  30, 1997  order  in  Pacific  Gas 
and  Electric  Co..  et  al.,  81  FERC 
1 61,122.  These  studies  include  a  study 
that  evaluates  the  effectiveness  of  the 
ISO's  current  criterion  for  the  creation 
or  modification  of  Congestion 
Management  Zones,  a  study  that 
evaluates  the  ISO's  methodology  for 
calculating  and  assigning  Transmission 
Losses  to  individual  Scheduling 
Coordinators,  and  a  study  that  evaluates 
the  ISO's  approach  to  Ancillary  Services 
bid  evaluation. 

The  ISO  slates  that  this  filing  has  been 
served  upon  the  Public  UtiUties 
Commission  of  CaUfomia,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff. 

Comment  date:  December  21 ,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  Indiana  Public  Service 
Company 

IDockol  No.  EROO-704-OOOl 

Take  notice  that  on  December  1. 1999. 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  filing  a  Service  Agreement  pursuant 
to  its  Povrer  Sales  Tariff  with  West  Penn 
Power  Company  d/b/a  Allegheny 
Energy  (Counterparty). 

Northern  Indiana  has  requested  an 
e^ctive  date  of  December  6, 1999. 

Copies  of  this  filing  have  been  sent  to 
Counterparty,  to  the  Indiana  Utility 
Regulatory  Commission,  and  to  the 
Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  date:  December  21, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Delmarva  Power  &  Light  Company 

IDockel  No.  EROO-705-OOOl 

Take  notice  that  on  December  1. 1999. 
Delmarva  Power  &  Light  Company 
(Delmarva).  tendered  for  filing  an 
Intercoimection  Agreement  between 
Delmarva  Power  8c  Light  Company  and 
Old  Dominion  Electric  Cooperative.  The 
Interconnection  Agreement  provides  for 
the  Interconnection  of  facilities  at  the 
points  of  intercoimection  between 
Delmarva  and  Old  Dominion. 


Comment  date:  December  21. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Ameren  Services  Company 

(Docket  No.  EROO-706-000) 

Take  notice  that  on  December  1. 1999, 
Ameren  Services  Company  (AMS) ,  as 
Agent  for  Central  Illinois  Public  Service 
Company  (CIPS).  tendered  for  filing 
changes  to  the  Service  Agreement  dated 
December  8. 1989,  between  Mt.  Carmel 
Public  UUUty  Company  and  Central 
Illinois  Public  Service  Company.  AMS 
asserts  that  the  purpose  of  the  changes 
are  to  extend  the  effective  date  of  the 
Agreement  to  April  30.  20O2;  replace  the 
fuel  adjustment  clause  with  a  fixed  rate; 
and  to  provide  discounted  rates. 

AMS  requests  that  these  filings  be 
permitted  to  become  effective 
September  1, 1999. 

Comment  date:  December  21, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wisconsin  Electric  Power  Company 

(Docket  No.  EROO-707-OOOl 

Take  notice  that  on  December  1, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  notification  indicating  a  name  change 
for  an  electric  service  agreement  under 
its  Coordination  Sales  Tariff  (FERC 
Electric  Tariff,  First  Revised  Volume  No. 
2)  as  requested  by  the  customer. 

Wisconsin  Electric  respectfully 
requests  effective  December  1 .  1999, 
Service  Agreement  No.  15  with  Electric 
Clearinghouse,  Inc.  is  changed  to 
[)ynegy  Power  Marketing,  Inc.  (Dynegy). 

Wisconsin  Electric  requests  waiver  of 
any  appUcable  regulation  to  allow  for 
the  effective  dates  as  requested  above. 
Copies  of  the  filing  have  been  served  on 
Dynegy,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  December  21. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

23.  Pacific  Gas  and  Electric  Company 

IDockol  No.  EROO-708-OOOl 

Take  notice  that  on  December  1, 1999, 
Pacific  Gas  and  Electric  Company 
(PGStE)  tendered  for  filing  as  part  of  its 
Electric  Service  Tariff,  Volume  No.  6, 
PG&E  Tariff  Revised  Original  Tariff 
Sheet  No.  10.  PG&E  states  that  the 
revision  to  the  tariff  sheet  keeps  PG&E's 
ISO  GMC  Pass-Through  Tariff  in 
conformity  with  the  ISO  GMC  Tariff  as 
accepted  by  the  Conmiission  on  October 
15, 1999.  "The  language  of  PG&E's  ISO 
GMC  Pass-Through  Tariff  requires  that 
it  always  conforms  to  the  Commission 
accepted  ISO  GMC  Tariff. 


PG&E  states  that  this  filing  has  been 
served  upon  all  the  existing  wholesale 
contract  customers  affected  by  this  filing 
and  the  California  Public  UtiUties 
Commission. 

Comment  date:  December  21 .  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Consumeis  Energy  Company 

[Docket  No.  EROO-709-UOOl 

Take  notice  that  on  December  1, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  tranftmission  service 
agreement  with  Thumb  Electric 
Cooperative  (Customer)  pursuant  to  the 
joint  Open  Access  Transmission  Service 
Tariff  filed  on  December  31, 1996  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison). 

The  agreement  has  an  effective  date  of 
January  1 ,  2000. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  the  Customer. 

Comment  date:  December  21, 1999.  in 
accordance  vtrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Southaven  Power.  LLC 

IDockel  No.  EROO-710-OOOl 

Take  notice  that  on  December  1 ,  1999. 
Southaven  Power,  LLC,  an  electric 
power  developer  organized  under  the 
laws  of  Delaware,  petitioned  the 
Commission  for  acceptance  of  its 
market-based  rate  schedule,  waiver  of 
certain  requirements  under  Subparts  B 
and  C  of  Part  35  of  the  Commission's 
Regulations,  and  preapproval  of 
transactions  under  Part  34  of  the 
RegulaUons.  Southaven  is  developing  an 
810  MW  (summer  rated)  gas-fired 
generating  facility  in  Southaven, 
Mississippi. 

Comment  date:  December  21.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Northeast  UUlitiea  Service  Company 

(Docket  No.  ER00-712-(»0| 

Take  notice  that  on  December  1 .  1999. 
Northeast  UtiUties  Service  Company 
(NUSCO).  tendered  for  filing  a  Seri-ice 
Agreement  with  El  Paso  Power  Services 
Company  (El  Paso)  under  the  NU 
System  Companies'  Sale  for  Resale 
Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  fiUng 
has  been  mailed  to  El  Paso. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  November 
3,  1999. 

Comment  date:  December  21, 1999,  in 
accordance  vrilh  Standard  Paragraph  E 
at  the  end  of  this  notice. 


70240 


Federal  Regigter/Vol.  64.  No.  241 /Thursday.  December  16.  1999 /Notices 


27.  Cleco  Utility  Group  Inc. 

(Docket  No.  EROO-714-OOOl 

Take  notice  that  on  December  1, 1999, 
Cleco  Utility  Group  Inc..  tendered  for 
filing  an  amendment  to  its  Electric 
System  Interconnection  Agreement 
providing  the  terms  for  service  to 
Louisiana  Energy  and  Power  Authority. 
The  amendment  combines  two  existing 
delivery  points  and  contract  demands 
into  a  single  new  delivery  point 

Comment  date:  December  21, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Northeast  Generation  Company 

IDocket  No.  ER(X)-743-OO0| 

Take  notice  that  on  December  8. 1999, 
Northeast  Generation  Company  CNGC), 
tendered  for  filing  an  amendment  to  its 
September  17, 1999.  application  for 
market-based  rates  to  ensure  that  it  has 
blanket  approval  under  Section  204  of 
the  Federal  Power  Act  and  Part  34  of  the 
Commission's  Regulations  to  issue 
securities  and  assume  liabilities. 

Comment  date:  December  20. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  AUiant  Energy  Corporate  Services. 
Inc. 

IDockel  No.  ECOO-29-OOOl 

Take  notice  that  on  December  6. 1999. 
Alliant  Energv  Corporate  Services,  Inc. 
on  behalf  of  lES  Utilities  Inc.  (lES), 
Interstate  Power  Company  (IPC). 
Wisconsin  Power  and  Light  Company 
(WPL)  and  South  Beloit  Water.  Gas  k 
Electric  Company,  pursuant  to  section 
203  of  the  Federal  Power  Act.  16  U.S.C. 
§  824b,  filed  an  Application  for  approval 
to  transfer  operational  control  over  lES', 
IPCs.  WPLs  and  SBWGE's  identified 
transmission  facilities  to  the  Midwest 
Independent  Transmission  System 
Operator,  hic.  (Midwest  ISO). 

Alliant  Energy  Corporate  Services, 
Inc.  states  that  this  filing  is  intended  to 
reflect  the  fact  that  it  has  joined  the 
Midwest  ISO,  and  to  allow  for  the 
transfer  of  control  of  the  identified 
facilities  to  the  Midwest  ISO. 

Comment  date:  January  7.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Middlelown  Poiver  IXC 

IDockel  No.  EGOO-34-OOOl 

Take  notice  that  on  December  7. 1999. 
Middletown  Power  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32(a)(1)  of  the 
Public  Utilitv  Holding  Ck)mpany  Act  of 
1935  (PUHCA).  The  applicant  is  a 
limited  liability  company  organized 


under  the  laws  of  the  State  of  Delaware 
that  will  be  engaged  directly  and 
exclusively  in  owning  and  operating  the 
Middletown  generating  station  in 
Middletown,  Connecticut  (Facility)  and 
selling  electric  energy  at  wholesale.  The 
Facility  consists  of  two  gas-  or  oil-fired 
units,  one  active  and  one  retired  oil- 
fired  unit,  one  gas  turbine,  and 
associated  interconnection  facilities 
necessary  to  coimect  the  Facility  with 
the  grid.  The  total  capacity  is  856  MW 
(including  the  70  MW  retired  unit).  The 
applicant  intends  to  purchase  the 
Facility  from  Connecticut  Light  &  Power 
Company. 

Comment  date:  December  30,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

31.  Devon  Power  LLC 

IDockel  No.  EGOO-35-OOOI 

Take  notice  that  on  December  7th, 
1999,  Devon  Power  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA).  The  applicant  is  a 
limited  liability  company  organized 
under  the  laws  of  the  State  of  Delaware 
that  will  be  engaged  directly  and 
exclusively  in  owning  and  operating  the 
-Devon  generating  station  in  Milford, 
Connecticut  (Facility)  and  selling 
electric  energy  at  wholesale.  The 
Facility  consists  of  two  gas-  or  oil-fired 
units,  five  gas  turbines,  and  associated 
interconnection  facilities  necessary  to 
connect  the  Facility  with  the  grid.  The 
lolal  capacity  is  401  MW.  The  applicant 
intends  to  purchase  the  Facility  from 
Connecticut  Light  &  Power  Company. 

Comment  date:  December  30,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application, 

32.  Connecticut  Fet  Power  LLC 

(Docket  No.  Er.0l>-36-<X)O| 

Take  notice  that  on  December  7. 1999. 
Connecticut  Jet  Power  LLC  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA).  The 
applicant  is  a  limited  liability  company 
organized  under  the  laws  of  the  State  of 
Delaware  that  will  be  engaged  directly 
and  exclusively  in  owning  and 


operating  six  remote  jet-fueled  gas 
turbines  (Facilities)  and  selling  electric 
energy  at  wholesale.  The  FaciUties. 
which  have  a  total  capacity  of  127  MW, 
are  located  in  Branford.  Torrington.  and 
Cos  Cob.  Connecticut.  The  applicant 
intends  to  purchase  the  Facilities  from 
Connecticut  Light  &  Power  Company. 

Cbmnient  date:  December  30,1 999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

33.  MontvilJe  Power  LLC 

IDocket  No.  ECOO-37-OOOl 

Take  notice  that  on  December  7. 1999, 
Montville  Power  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA).  The  applicant  is  a 
limited  liability  company  organized 
under  the  laws  of  the  State  of  Delaware 
that  will  be  engaged  directly  and 
exclusively  in  owning  and  operating  the 
Montville  generating  station  in 
Uncasville,  Connecticut  (Facility)  and 
selling  electric  energy  at  wholesale.  The 
Facility  consists  of  one  gas-  or  oil-fired 
unit,  one  oil-fired  unit,  two  diesel 
generators,  and  associated 
interconnection  facilities  necessary  to 
cormect  the  Facility  with  the  grid.  The 
total  capacity  is  498  MW.  The  applicant 
intends  to  purchase  the  Facility  from 
Connecticut  Light  &  Power  Company. 

Comment  date:  December  30,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

34.  Norwalk  Power  LLC 

[Docket  No.  EGOO-38-OOOl 

Take  notice  that  on  December  7. 1999. 
Norwalk  Power  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  tympany  Act  of 
1935  (PUHCA).  The  applicant  is  a 
limited  liabilit),'  company  organized 
under  the  laws  of  the  State  of  Delaware 
that  will  be  engaged  directly  and 
exclusively  in  owning  and  operating  the 
Norwalk  Harbor  generating  station  on 
Maiuesa  Island,  Connecticut  (Facility) 
and  selling  electric  energy  at  wholesale. 
The  Facility  consists  of  two  oil-fired 
units,  one  gas  turbine,  and  associated 
interconnection  facilities  necessary  to 
connect  the  Facility  with  the  grid.  The 
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total  capacity  is  353  MW.  The  applicant 
intends  to  purchase  the  Facility  from 
Connecticut  Light  k  Power  Company. 

Comment  date:  December  30. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  PPL  Bruner  Island,  IXC 

(Docket  No.  ECOO-39-OOOl 

Take  notice  that  on  December  7. 1999. 
PPL  Brunner  Island,  LLC  (Applicant), 
having  its  principal  place  of  business  at 
Two  North  Ninth  Street,  Allentovim,  PA 
18101,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Pari  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  formed  in  connection 
with  a  proposed  corporate  realignment 
of  PP&L  Resources,  Inc.  for  the  purpose 
of  owning  and  operating  the  Brunner 
Island  Steam  Electric  Station  (Bruimer 
Island  SES),  currentiy  owned  by  its 
public  utility  affiliate,  PPSd-,  Inc.  The 
Applicant  is  an  indirect  subsidiary  of 
PP&L  Resources,  Inc..  a  public  utility 
holding  company  exempt  from 
registration  under  Section  3(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 

As  a  result  of  the  corporate 
realignment  of  PP&L  Resources.  Inc.. 
Applicant  will  own  the  Bnmner  Island 
SES.  which  includes  three  coal  and 
supplemental  oil-fired  steam  turbine 
generators  and  three  diesel-fired 
generators  with  a  combined  (winter)  net 
electric  capability  of  1.492.2  MW. 

Comment  date:  December  30.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

36.  PPL  Holtwood,  L.L.C. 

(Docket  No.  EGOO-^O-OOOj 

Take  notice  that  on  December  7. 1999. 
PPL  Holtwood,  L.L.C.  (Applicant), 
having  its  principal  place  of  business  at 
Two  North  Ninth  Sti«et.  AUentown.  PA 
18101.  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  formed  in  connection 
with  a  proposed  corporate  realignment 
of  PP&L  Resources.  Inc.  for  the  purpose 
of  owning  and  operating  the  Holtwood 
and  Wallenpaupack  Hydroelectric 
Stations,  currentiy  owned  by  its  public 
utility  affiliate.  PP&L.  Inc.  (PP&L).  and 


PP&L's  ownership  interest  in  the  Safe 
Harbor  Water  Power  Corporation.  The 
Applicant  is  an  indirect  subsidiary  of 
PP&L  Resources.  Inc..  a  public  utility 
holding  company  exempt  from 
registration  under  Section  3(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 

As  a  result  of  the  corporate 
realigimient  of  PP&L  Resources.  Inc.. 
Applicant  will  own  the  following 
facilities:  (1)  the  Wallenpaupack 
Hydroelectric  Station.  FERC  Project  No. 
487.  includes  two  hydroelectric 
generators  with  a  station  (winter)  net 
electric  capability  of  44  MW;  and  (2)  the 
Holtwood  Hydroelectric  Station.  FERC 
Project  No.  1881,  includes  ten 
hydroelectric  generators  with  a  station 
(winter)  net  electric  capability  of  102 
MW. 

Comment  date:  December  38. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
conunission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

37.  PPL  Martins  Creek,  L.L.C 

(Docket  No.  EGOO-41-OOOl 

Take  notice  that  on  December  7. 1999. 
PPL  Martins  Creek.  LLC.  (Applicant), 
having  its  principal  place  of  business  at 
Two  North  Ninth  Street.  AUentown.  PA 
18101,  filed  with  the  Federal  Energy 
Regulator^'  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  formed  in  connection 
with  a  proposed  corporate  realignment 
of  PP&L  Resources.  Inc.  for  the  purpose 
of  owning  and  operating  the  Martins 
Creek  Steam  Electric  Station  (Martins 
Oeek  SES)  and  several  combustion 
turbine  generators  (CTGs).  currently 
owned  by  its  public  utility  affiliate. 
PP&L.  Inc.  The  Applicant  is  an  indirect 
subsidiary  of  PPsi  Resources,  Inc..  a 
public  utility  holding  company  exempt 
from  registration  under  Section  3(a)(1) 
of  the  Public  UtiUty  Holding  Company 
Act  of  1935. 

As  a  result  of  the  corporate 
realignment.  Applicant  will  own  the 
following  generating  facilities:  (1) 
Martins  Creek  SES  Units  1  and  2.  which 
includes  two  coal-fired  steam-turbine 
generators  and  two-diesel  fired 
generators  with  a  combined  (winter)  net 
electric  capabiUty  of  305  M^V;  (2) 
Martins  Creek  SES  Units  3  and  4.  which 
includes  two  dual  gas  and  oil-fired 
steam  turbine  generators  with  a 
combined  (winter)  net  electric 
capability  of  1.680  MW:  (3)  Martins 
Creek  CTGs.  which  includes  four  oil- 


fired  CTGs  with  a  combined  (winter)  net 
electric  capabihty  of  96  MW;  (4) 
AUentown  CTGs,  which  includes  four 
oil-fired  CTGs  with  a  combined  (winter) 
net  electric  capabiUty  of  72  MW;  (5) 
Fishbach  CTGs,  which  includes  two  oil- 
fired  CTGs  with  a  combined  (winter)  net 
electric  capability  of  36  MW;  (6) 
Harrisburg  CTGs.  which  includes  four 
oil-fired  CTGs  with  a  combined  (winter) 
net  electric  capabiUty  of  72  MW;  (7) 
Harwood  CTGs,  which  includes  two  oil- 
fired  CTGs  with  a  combined  (winter)  net 
electric  capability'  of  36  MW;  (8)  Jenkins 
CTTCrf.  which  includes  two  oil-fired 
CTGs  with  a  combined  (winter)  net 
electric  capability  of  36  MW;  (9)  Lock 
Haven  CTG,  which  includes  one  oil- 
fired  CTG  with  a  (winter)  net  electric 
capability  of  18  MW;  (10)  West  Shore 
CTGs,  which  includes  two  oil-fired 
CTGs  with  a  combined  (winter)  net 
electric  capabiUty  of  36  MW;  and  (11) 
Williamsport  (TTGs.  which  includes  two 
oil-fired  CTGs  with  a  combined  (winter) 
net  electric  capability  of  36  MW. 

Comment  date:  December  30.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

38.  The  ViUage  of  lackson  Center.  Ohio. 
The  Village  of  Versailles.  Ohio  and  The 
City  of  Tipp  Qty.  Ohio  v.  The  Dayton 
Power  &  Light  Company 

(Docket  No.  ELOO-24-OOOI 

Take  notice  that  on  December  8.  1999. 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206).  The  Village 
of  Jackson  Center.  Ohio,  The  ViUage  of 
Versailles.  Ohio  and  The  City  of  Tipp 
City.  Ohio  (Municipals)  filed  a 
Complaint  against  The  Davton  Power  & 
Light  Company  (DP&L)  to  require  DP&L 
to  comply  with  its  filed  rates. 

Specifically.  Municipals  requested  the 
Commission  issue  an  order  (1)  directing 
DP&L  to  comply  with  the  pricing 
provisions  of  the  contract  as  it  appUes 
to  Regulation  Energy  Services;  (2) 
directing  DP&L  to  cease  and  desist  its 
unlawful  threats  of  contract  rescission 
and  confirming  that  DP&L  has  no  right 
to  rescind  the  contract  or  terminate  or 
interrupt  service  thereunder;  and  (3) 
ordering  DP&L  to  refund  the 
overcharges  collected  in  violation  of  the 
contract.  In  the  alternative.  Municipals 
request  that  the  Commission  order  a 
phased  hearing  granting  Municipals    ■ 
discovery  rights  during  Phase  I  and  a 
hearing  in  Phase  II. 

Comment  date:  December  28. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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39.  Milford  Power  Limited  Partnership 

I  Docket  No.  ER93-493-0131 

Take  notice  that  on  November  22. 
1999,  Milford  Power  Limited 
Partnership  filed  an  updated  marlcet 
power  analysis  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  Letter  Order  issued 
September  71,  1993  under  Docket  No. 
ER93-493-OO0  and  in  compliance  with 
Milfords  Revised  Rale  Schedule  No.  2 
accepted  for  filing  by  the  Commission  in 
this  proceeding. 

Comment  date:  December  29.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  HorizoD  Energy  Company.  Panda 
Power  Corporation,  Genstar  Energy. 
L.L.C 

IDockel  Nos.  ER98-380-010.  ER98-^147-007. 
ER99-2364-002I 

Take  notice  that  on  December  6. 1999. 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

41.  The  United  Illuminating  Company 

(Docket  No  ER0O-«95-<)OOI 

Take  notice  that  on  November  30. 
1999.  The  United  Illuminating  Company 
(UI)  tendered  for  filing  for  informational 
purposes  its  report  regarding  all 
individual  Purchase  Agreements  and 
Supplements  to  Purchase  Agreements 
executed  under  UIs  Wholesale  Electric 
Sales  Tariff.  FERC  Electric  Tariff. 
Original  Volume  No.  2.  as  amended, 
during  the  six-month  period  May  1. 
1999  through  October  31. 1999.  UI  states 
in  its  filing  that  during  this  period  no 
such  Purchase  Agreements  or 
Supplements  to  Purchase  Agreements 
were  executed. 

Comment  date:  December  20. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Ernest  K.  Hausar 

[Docket  No.  ID-3236-OOll 

Take  notice  that  on  December  6, 1999. 
Ernest  K.  Hauster  filed  an  Application 
for  Authority  to  Hold  Interlocxing 
Positions  in  Millennium  Power 
Partners.  L.P.  with  its  principal  place  of 
business  at  7500  Old  Georgetown  Road. 
Bethesda.  Maryland  20814. 

Comment  date:  January  6,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Niagara  Mohawk  Power 
Corporation  and  PSEG  Power  New 
York  Inc. 

IDockel  No.  EC0O-3CM)O0| 

Take  notice  that  on  December  6. 1999, 
Niagara  Mohawk  Power  Corporation 


(Niagara  Mohawkl  and  PSEG  Power 
New  York  Inc.  (collectively,  the 
Applicants)  tendered  for  fUing  an 
apphcation  imder  Section  203  of  the 
Federal  Power  Act  for  approval  to 
transfer  certain  limited  jurisdictional 
facilities  associated  with  the  sale  of 
Niagara  Mohawk's  interest  in  the 
Albany  Steam  Station  located  in  the 
town  of  Bethlehem,  County  of  Albany. 
New  York.  The  Applicants  have  served 
copies  of  this  filing  on  the  New  York 
Public  Service  Commission. 

Comment  date:  January  7.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shoidd  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  patties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers. 
Secretary. 

iFR  Doc.  99-32592  Filed  12-15-99;  8:45  ami 
BHJJNO  COOE  S717-ei-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6509-9] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Resource 
Conservation  and  Recovery  Act 
(RCRA)  Corrective  Action  Information 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  hi  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  document  annoimces 
that  EPA  is  plarming  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 


Management  and  Budget  (OMB):  RCRA 
Corrective  Action  Information  Request 
(EPA  ICR  No.  1939.01).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  14.  2000. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-1999-RCIP-FFFFF  to:  RCRA  Docket 
Information  Center.  Office  of  Solid 
Waste  (5305G).  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street.  SW.  Washington,  DC 
20460.  Hand  deliveries  of  comments 
shoidd  be  made  to  the  Arlington.  VA. 
address  below.  Conmients  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra-dockefSepa.gov. 
Conunents  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-1999-RCIP-FFFFF.  All  electronic 
conunents  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  shoidd  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305W),  U.S.  EPA.  401  M  Street.  SW. 
Washington.  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  at  Crystal  Gateway  I.  First  Floor. 
1235  Jefferson  Davis  Highway. 
Arlington.  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  S0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically. 

The  ICR  is  available  on  the  Internet  at 
<http://www.epa.gov/epaoswer/ 
hazwaste/ca/icr>.  The  official  record  for 
this  action  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
conunents  received  electronically  into 
paper  form  and  place  them  in  the 
official  record,  which  will  also  include 
all  comments  submitted  directly  in 
writing. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  "Federal 
Register."  EPA  will  not  immediately 
reply  to  commenters  electronically  other 
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than  to  seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington.  DC.  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  ICR  or  for  a  draft 
copy  of  the  ICR.  contact  Heather  Harris. 
Office  of  Solid  Waste  5303W.  U.S. 
Enviromnental  Protection  Agency.  401 
M  Street.  SW.  Washington,  DC  20460. 
703-308-6101 .  hams.heather@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  state 
project  managers  that  are  ciurenUy 
overseeing  facilities  thai  are  on  the 
Corrective  Action  GPRA  Baseline. 

Title:  RCRA  Corrective  Action 
Information  Request  (EPA  ICR  No. 
1939.01) 

Abstract:  This  information  collection 
is  in  response  to  an  April  15. 1999 
request  hoTa  Congress  concerning  the 
RCRA  Corrective  Action  program. 
Included  in  this  inquiry  were  certain 
questions  which  only  the  stale  offices 
have  the  information  to  answer.  EPA 
intends  to  obtain  this  information  fi^m 
the  states  by  means  of  a  questioimaire. 
The  questionnaire  includes  facility 
specific  questions  on  all  RCRA  Cleanup 
Baseline  facilities,  enforcement  orders, 
state  authority,  and  federal  funding. 
Responses  to  this  request  will  be 
mandatory  and  all  iriformation  will  be 
used  to  respond  to  Congress  and  to 
provide  an  accurate  picture  of  the 
current  state  of  the  program. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
uidess  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agencj'.  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  subnussion  of  responses. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  persoimel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othenvise 
disclose  the  information.  Nine  state 
employees  were  asked  to  complete  the 
questionnaire  for  the  purpose  of 
determining  the  burden  involved.  The 
results  are  as  follows:  (a)  The  projected 
cost  and  hour  burden  associated  with 
completing  the  entire  questionnaire 
averaged  16.5  hours  and  $450  (this  time 
and  cost  burden  takes  into  account  all 
activities  associated  with  completing 
the  questionnaire),  (b)  the  estimated 
number  of  likely  respondents  needed  to 
complete  the  questiormaire  is  4. 

Dated:  December  2. 1999. 
Elizabeth  Cotsworth, 
Director.  Office  of  Solid  Waste. 
IFR  Doc.  99-32649  Fllsd  12-15-99;  8:45  am) 
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ENVIRONMENTAL  PROTECHON 
AGENCY 

[FRL-6S09-BI 

Agency  Information  Collection 
Activities  OMB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notices. 

SUMMARY:  This  notice  annoimces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 


The  OMB  control  numbers  for  EPA's 

regulations  are  listed  in  40  CFR  part  9 

and  48  CFR  Chapter  15. 

FOR  FURTHER  INFORMATION  CONTACT:  Call 

Sandy  Farmer  at  (202)  260-2740.  or  E- 

mail  at  "farmer. sandy@epa.gov",  and 

please  refer  to  the  appropriate  EPA 

Information  Collection  Request  (ICR) 

Number. 

SUPPLEMENTARY  P4FOflMATI0N: 

OMB  Responses  to  Agency  Clearance 
Requests 


OAtB  Approvals 

EPA  ICR  No.  1820.02;  Phase  n  of  Uie 
NPDES  Storm  Water  Program  (Final 
Rule);  in  40  CFR  parts  122  and  123;  was 
approved  10/26/99;  OMB  No.  2040- 
0211:  expires  10/31/2002. 

EPA  ICR  No:  0801.12:  Requirements 
for  Generators,  Transporters,  and 
Hazardous  Wa-ste  Management  Facdities 
under  the  RCRA  Hazardous  Waste 
Manifest  System;  in  40  CFR  part  262. 
subpart  B;  was  approved  11/02/99;  OMB 
No.  2050-0039;  expires  03/31/2002. 

EPA  ICR  No.  1905.01;  1999  EPCRA 
Implementation  Status  Questionnaire 
for  State  Emergency  Response 
Commissions  (SECs)  Local  Emergency 
Plaiming  Committees  (LEPs).  and 
Certified  Unified  Program  Agencies;  was 
approved  1 1/22/99;  OMB  No.  2050- 
0165;  expires  04/30/2000. 

EPA  ICR  No.  1874.02;  Revisions  to  the 
Underground  Injection  Control 
Regulations  for  Class  V  Injection  Wells 
(Final  Rule);  in  40  CFR  parts  144. 145. 
and  146;  was  approved  11/19/99.  OMB 
No.  2040-0214;  expires  11/30/2002. 

EPA  ICR  No.  1910.01;  Synopses  of 
Proposed  Contract  Actions  and  Market 
Research  Activity;  was  approved  12/01/ 
99;  OMB  No.  2030-0039;  expires  12/31/ 
2002. 

EPA  ICR  No.  1838.01;  Industry 
Detailed  Questionnaire:  Phase  n  Cooling 
Water  Intake  Structures;  was  approved 
12/02/99;  OMB  No.  2040-0213;  expires 
12/31/2002. 

EPA  ICR  No.  0938.07;  General 
Administrative  Requirements  for 
Assistance  Programs;  in  40  CFR  part  30 
and  31;  was  approved  12/02/99;  OMB 
No.  2030-0020;  expires  12/31/2002. 

EPA  ICR  No.  1289.05;  Wood 
Preservatives.  Submission  of 
Information  Regarding  Arsenic 
Exposure  Levels  in  Wood;  was  approved 
12/01/99;  OMB  No.  2070-0081;  expires 
12/31/2002. 

Comment  Filed  and  Continued 

EPA  ICR  No.  0277.12;  Application  for 
New  or  Amended  Pesticide  Registration: 
Antimicrobial  Program  (Proposed  Rule); 
OMB  filed  comment  12/02/99. 
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Ext  fusions  of  Expiration  Dates 

EPA  ICR  No.  0275.06:  Pre-award 
Compliance  Review  Report:  in  40  CFR 
part  7;  OMB  No.  2090-0014;  on  10/28/ 
99  OMB  extended  the  expiration  date 
through  01/31/2000. 

EPA  IC3?  No.  0318.07;  Clean  Water 
Needs  Survey:  OMB  No.  2040-0005;  on 
11/01/99  OMB  extended  the  expiration 
date  through  01/31/2000. 

EPA  ICR  No.  1039.08;  Monthly 
Progress  Reports;  OMB  No.  2030-0005: 
on  11/30/99  OMB  extended  the 
expiration  date  through  03/31/2000. 

EPA  ICR  No.  1037.05;  Oral  and 
Written  Orders;  OMB  No.  2030-0007: 
on  11/30/99  OMB  extended  the 
expiration  date  through  03/31/2000. 

EPA  ICR  No.  0246.06:  Contractor 
Cumulative  Claim  and  Reconciliation: 
OMB  No.  2030-0016:  on  12/01/99  OMB 
extended  the  expiration  date  through 
03/31/2000. 

EPA  ICR  No.  1541.05;  For  Benzene 
Waste  Operations;  in  40  CFR  part  61, 
subpart  FF:  OMB  No.  2060-01831;  on 
11/09/99  OMB  extended  the  expiration 
date  through  2/29/2000. 

EPA  ICR  No.  0111.08;  National 
Emission  Standards  for  Asbestos:  in  40 
CFR  part  61,  subpart  M;  OMB  No.  2060- 
0101;  on  11/09/99  OMB  extended  the 
expiration  date  through  02/29/2000. 

EPA  ICR  No.  1712.02:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Shipbuilding  and  Ship 
Repair  Facilities  (Stirface  Coating);  in  40 
CFR  part  63.  subpart  II;  OMB  No.  2060- 
0330:  on  11/29/99  OMB  extended  the 
expiration  date  through  02/29/2000. 

EPA  ICR  No.  1573.05:  Part  B  Permit 
Application.  Permit  Modifications,  and 
Special  Permits;  in  40  CFR  part  264  and 
270;  OMB  No.  2050-0009;  on  11/03/99 
OMB  extended  the  expiration  date 
through  03/31/2000. 

EPA  ICR  No.  0328.07;  Spill 
Prevention  Control  and 
Countermeasures  (SPCC)  Plans;  in  40 
CFR  part  112:  OMB  No.  2050-0021;  on 
1 1/10/99  OMB  extended  the  expiration 
date  through  02/29/2000. 

EPA  ICR  No.  0276.08;  Application  for 
Experimental  Use  Permit  (EUP)  to  Ship 
and  Use  Pesticide  for  Experimental 
Purposes  Onlv;  in  40  cHl  part  172: 
OMB  No.  2070-0040;  on  11/04/99  OMB 
extended  the  expiration  date  through 
02/29/2000. 

Dated:  December  9,  1909. 
Oscar  Morales. 

Director.  CoUecton  Strategies  Division. 
,KR  Doc.  99-32650  Filed  12-15-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6510-31 

Investigator-Initiated  Grants:  Request 
for  Applications 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

applications. 

SUMMARY:  This  document  provides 
information  on  the  availability  of  fiscal 
year  2000  investigator-initiated  grants 
program  announcements,  in  which  the 
areas  of  research  interest,  eligibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedules 
are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  area  within  the 
solicitation  and  are  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(8703R).  401  M  Street  SW,  Washington 
DC  20460,  telephone  (800)  490-9194. 
The  complete  announcement  can  be 
accessed  on  the  Internet  from  the  EPA 
home  page:  http://www.epa.gov/ncerqa 
under  "announcements." 
SUPPLEMENTARY  INFORMATION:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Environmental  Protection  Agency 
(EPA)  invites  research  grant 
applications  in  the  following  areas  of 
special  interest  to  its  mission:  (1) 
Enviroiunental  Indicators  in  the 
Estuarine  Environment  Research 
Program  (joint  with  the  National 
Aeronautics  and  Space  Administration): 
(2)  Market  Mechanisms  and  Incentives 
for  Environmental  Management:  and  (3) 
Biomarkers  for  the  Assessment  of 
Exposure  and  Toxicity  in  Children. 
Applications  must  be  received  as 
follows:  March  7.  2000,  for  topic  (1): 
February  2,  2000,  for  topic  (2);  and 
February  9.  2000,  for  topic  (3). 

The  RiFAs  provide  relevant 
background  information,  summarize 
EPA's  interest  in  the  topic  areas,  and 
describe  the  application  and  review 
process. 

Contact  persons  for  the 
Environmental  Indicators  in  the 
Estuarine  Environment  Research 
Program  RFA  are  Barbara  Levinson 
(levinson.barbara®epa.gov),  telephone 
202-564-6911,  and  Eric  Lindstrom 
(elindsti€lhq.nasa.gov),  telephone  202- 
358-4540.  Contact  person  for  the  Market 
Mechanisms  and  Incentives  RFA  is 
Matthew  Clark 


(clark.matthew@epa.gov),  telephone 
202-565-2447.  Contact  person  for  the 
Biomarkers  for  the  Assessment  of 
Exposure  and  Toxicity  in  Children  RFA 
is  Chris  Saint  (saint.chris@epa.gov). 
telephone  202-564-6909. 
Dated:  November  15, 1999. 
Norine  E.  Nooiun, 

Assistant  Administrator  for  Besearcli  and 
Development. 
[FR  Doc.  99-32646  Filed  12-15-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FHL  6510-6) 

Mobile  Source  Outreach  Assistance 
Competition  Fiscal  Year  2000: 
Solicttatlon  Notice 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Notice. 

SUMMARY:  Today's  document  aimounces 
the  availability  of  ftmding  and  solicits 
proposals  from  state,  local,  multi-state 
and  tribal  air  pollution  control  agencies 
for  mobile  sources-related  public 
education  and  outreach  projects.  The 
funding  will  be  allocated  by  EPA's 
Office  of  Mobile  Sources  through  the 
competitive  process  described  in  this 
document. 

DATES:  The  deadline  for  submitting 
Final  Proposals  is  Wednesday.  February 
23,  2000.  To  allow  for  efficient 
manageihent  of  the  competitive  process, 
QMS  is  requesting  agencies  to  submit  an 
informal  Intent  to  Apply  by  January  7, 
2000.  (Instructions  for  submitting  final 
proposals  and  Intents  to  Apply  are 
found  in  section  X.  below.) 
ADDRESSES:  This  proposal  can  also  be 
found  in  two  places  on  the  Office  of 
Mobile  Sources  Web  Page: 
"wrww.epa.gov/oms/"  click  on  "What's 
New"  or  "www.epa.gov/oms/rfp.htm". 
Addresses  for  submitting  final  proposals 
can  be  found  in  section  X.  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Bullard,  Director  of  Outreach, 
USEPA  Office  of  Mobile  Sources,  401  M 
Sti«et  SW.  Washington,  20460  (mail 
code  6406)).  Telephone  (202)  564-9856; 
Fax  (202)  565-2085.  Or  email 
"bullard.susan@epa.gov" 
SUPPLEMENTARY  INFORMATION: 
Contents  by  Section 

I.  Ovemew  and  Deadlines 

II.  Eligible  Organizations 

III.  Funding  Issues 

IV.  Program  Emphasis 

V.  Selection  Criteria 

VI.  Evaluation  and  Selection 
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VD,  Proposals 

Vm.  Current  OMS/Section  105  Funded 
Outreach  Projects 

IX.  Other  items  of  Interest 

X.  How  to  Apply 

XI.  OMS  Program  Contact 

Deadline  for  informal  Intent  to  Apply — 
lanuary  7,  2000 

Deadline  for  Final  Proposal — 
Wednesday,  FEBRUARY  23,  2000 

This  proposal  can  also  be  found  on 
the  Office  of  Mobile  Sources  Web  Page: 
"www.epa.gov/oms/"  click  on  "What's 
New?"  or  "www.epa.gov/oms/rfp.htm  " 

Mobile  Source  Outreach  Assistance 
Agreements  2000:  Request  for  Proposals 

Section  I.  Overview  and  Deadlines 

A.  Overview:  Over  the  past  three 
years,  OMS  has  entered  into  agreements 
and  established  partnerships  with  a 
number  of  organizations  to  (1)  F*rovide 
national  support  for  communitj'-based 
mobile  source  public  education  efforts 
supporting  implementation  of  the  Clean 
Air  Act  and.  (2)  Encourage  responsible 
choices  for  organizational  and 
individual  atnions  through  public 
education.  Current  outreach  projects 
funded  through  OMS  (listed  in  section 
VIII(U)  below)  emphasize  transportation 
choices;  education  of  vehicle  owners 
and  drivers  of  the  future;  alternative 
fuels;  car  care  and  the  role  of  the 
automotive  technician;  and,  related 
projects  such  as  ozone  mapping  and 
small  engines.  EPA's  Office  of  Mobile 
Sources  has  set  aside  fimds  from  the 
State  and  Tribal  Assistance  Grants 
(STAG)  account  to  provide  support  to 
commimity-based  mobile  source-related 
projects.  TTiis  notice  solicits  proposals 
for  public  education  and  outreach 
projects  which  directly  support  state 
and  local  air  management  organizations 
in  their  efforts  to  improve  air  quality 
from  mobile  sources.  Proposals  will  be 
accepted  from  state,  local,  tribal  and 
midti-state  air  management  agencies 
which  are  identified  as  such  under 
section  302(b)  of  the  Clean  Air  Act. 

Interested  persons  call  also  obtain 
copies  of  this  solicitation  at  no  charge 
by  accessing  "What's  New?"  on  the 
OMS  Website  at  "www.epa.gov/oms"  or 
"www.epa.gov/oms/r^.htm". 

B.  What  are  the  deadlines  for  this 
competition?  In  order  to  efficiently 
manage  the  selection  process,  the  Office 
of  Mobile  Sources  requests  that  an 
informal  "Intent  to  Apply"  be  submitted 
by  January  7,  2000  (Please  provide 
project  title  or  subject  and  email 
address).  An  "Intent  to  Apply"  simply 
states  in  the  form  of  e-mail,  phone,  or 
fax  that  your  organization  intends  to 
submit  a  proposal  to  be  received  by  the 


deadline.  Submitting  an  "Intent  to 
Apply"  does  not  commit  an 
organization  to  submit  a  final  proposal. 
Those  not  submitting  an  Intent  to  Apply 
mav  still  apply  by  the  deadline. 

fhe  deadline  for  submitting 
completed  final  proposals  (original  and 
six  copies)  is  Wednesdav,  February  23. 
2000.  The  Office  of  Mobile  Sources 
expects  to  complete  the  Evaluation/ 
Selection  process  in  early  April,  2000. 

Section  H.  Eligible  Organizations 

C.  Who  is  eligible  to  submit 
proposals?  According  to  funding 
policies  associated  with  the  State  and 
Tribal  Assistance  Grants  regulations 
(STAG  funds),  proposals  can  be 
accepted  only  from  air  pollution  contipl 
agencies  as  defined  under  section  302(b) 
of  the  Clean  Air  Act,  (for  projects  to  be 
undertaken  will  have  replicability  to 
other  communities  nationally),  as  well 
as  multi-state  organizations  supporting 
section  302(b)  agencies.  OMS  has  no 
discretion  over  this  requirement. 
Interested  air  management  or  related 
organizations  which  are  not  air 
pollution  control  agencies  as  defined 
under  section  302(b)  of  the  Clean  Air 
Act  are  encouraged  to  create 
partnerships  with  eligible  organizations. 
In  that  situation,  the  eligible 
organization  would  be  required  to 
submit  the  final  proposal  and  serve  as 
the  fiinding  recipient  if  selected. 

Section  III.  Funding  Issues 

D:  What  is  the  amount  of  available 
funding?  A  minimum  of  $550K. 

E.  How  will  funds  be  allocated?  The 
competition  process  will  be  managed  by 
OMS  and  selected  cooperative 
agreements  will  be  awarded  by  EPA's 
Regional  offices  and  fimded  through 
either  section  103  (for  multi-state 
organizations  as  defined  by  law  only)  or 
section  105  authority  (state  and  local  air 
pollution  control  agencies.)  OMS  has  no 
discretion  over  this  requirement. 

F.  How  many  agreements  will  be 
awafded?  Approximately  six 
agreements  will  be  awarded,  none  to 
exceed  SIOCOOO.  The  total  dollar 
amount  of  the  final  awards  must  be 
within  available  funding. 

G.  Are  matching  funds  required? 
Possibly.  Clean  Air  Act  section  105 
mandates  that  eligible  agencies  provide 
matching  funds  of  at  least  40%. 
Therefore,  if  an  air  pollution  control 
agency  submits  a  proposal  for  which 
they  do  not  already  have  sufficient 
matching  funds,  they  must  include  a 
statement  in  their  proposal  indicating 
that  the  match  could  be  met  if  their 
proposal  is  selected.  Organizations 
imable  to  meet  a  required  match  must 
be  considered  ineligible.  (This 


requirement  does  not  apply  to  multi 
state  organizations.)  Organizations 
which  are  unclear  as  to  their  matching 
status  are  recommended  to  contact  their 
EPA  Regional  Grant  Coordinator. 

H.  Can  funding  be  used  to  acquire 
services  or  fund  partnerships?  Yes — 
subgrants  and  other  pnx:urement 
services  are  allowed.  Because  the 
method  used  to  fimd  subgrants  is  not  a 
federal  matter,  procedures  governing 
your  organization's  procurement 
practices  must  be  followed.  Please 
indicate  any  intent  to  enter  into  such 
agreements  in  the  proposal. 

Section  IV.  Program  Emphasis 

This  program  is  designed  to  provide 
seed  money  to  initiate  new  projects  or 
advance  existing  projects  that  are  new 
in  some  way  (e.g.  new  audiences,  new 
locations,  new  approaches.) 

/.  Program  Emphasis 
— Voluntary  Measures 
— Conunuter  Choice  initiatives 
— Transportation  choices 
— (^  care  (testing,  repair,  maintenance) 
—On  Board  Diagnostics  (OBD) 
— Alternative  fuels 
— Involving  youth  in  mobile  source 

issues/enviroiunental  education 
— Other  mobile  source  issues  (including 

but  not  limited  to:  diesel,  particulate 

matter,  heavy  duty  engines;  nonroad 

engines;  and  ozone  mapping/ 

forecasting.) 

Section  V.  Selection  Criteria 

J.  Primary  Criteria 
— Addresses  enviroiunental  goals  of 

improved  air  quality  from  mobile 

sources 
— Presents  a  strong  public  health 

message 
— Demonstrates  national  or  regional 

applicability/transferability 
— Provides  for  at  least  minimal 

replication  for  use  by  other 

organizations  in  the  budget 
— Demonstrates  effectiveness  of  deliver^' 

mechanism  to  reach  targeted  audience 
— Exhibits  clearly-stated  and 

appropriate  levels  of  funding 
— Includes  effective  evaluation  methods 
— Reflects  potential  for  sustainabilit^' 

K.  Other  Factors  to  be  Considered 
— Innovation  in  public  awareness 
— Effectiveness  of  collaborative 

activities  and  partnerships  with  other 

stakeholders  needed  to  effectively 

develop  or  implement  the  project 
— Integration  with  existing  programs 
— Willingness  to  coordinate  with  other 

OMS-funded  outreac:h  activities 

L  Presentation  Criteria 
— Completeness 
— Action-oriented 
— Clearly-stated  objectives 
— Reasonable  lime  frames 
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Section  V7.  Evaluation  and  Selection 

M.  The  Evaluation  Team  is  chosen  to 
address  a  full  range  of  mobile  source 
and  EPA  program  expertise.  In  addition, 
each  EPA  Regional  office  is  given  the 
opportunity  to  review  those  proposals 
generated  by  eligible  organizations 
within  that  Region.  The  Evaluation 
Team  will  base  its  evaluation  solely  on 
the  criteria  referenced  in  this 
Solicitation  Notice.  Completed 
evaluations  will  be  referred  to  a 
Selection  Committee  representing  OMS 
.senior  managers  and  Regional 
representatives  who  are  responsible  for 
further  consideration  and  final 
selection.  To  ensiu*  equity  and 
objectivity  throughout  the  process,  the 
OMS  Program  Contact  (listed  below) 
and  staff  who  facilitate  the  process  and 
participate  in  pre-application  assistance, 
do  not  serve  as  members  of  either  the 
Evaluation  Team  or  the  Selection 
Committee. 

Section  VII.  Proposals 

N.  What  must  be  included  in  the 
proposal?  Proposals  should  be 
approximately  5-7  pages  in  length 
[please  do  not  include  binders  or  spiral 
binding)  and  must  include: 

(t)  a  brief  statement  that  candidate 
organization  is  defined  as  an  air 
pollution  control  agency  under  section 
302(b)  of  the  aean  Air  Act 

(2)  a  statement  that  any  required 
match  will  be  met 

(3)  a  concise  statement  of  project 
background/objectives  highlighting 
relationship  to  improving  air  quality 
from  mobile  sources 

(4)  a  detailed  project  summary — 
description  of  specific  actions  to  be 
undertaken,  including  estimated  time 
line  for  each  task 

(5)  associated  work  products  to  be 
developed 

(6)  explanation  of  project  benefits 

(7)  detailed  explanation  of  how 
project  outcomes  will  be  designed  for 
replication  in  other  communities 

(8)  a  detailed  budget  estimate  (clearly 
explain  how  funds  will  be  used, 
including  estimated  cost  for  each  task.) 
(Note:  Budget  estimates  should  include 
funding  for  participation  in  the  Annual 
Mobile  Source  Outreach  and 
Partnerships  Meeting  typically  held  in 
Washington,  DC  in  late  fall/eaily  winter) 

(9)  projected  time  frame  for  project 
from  initiation  through  completion 

(10)  project  contact(5)  (must  provide 
name,  organization,  phone,  fax.  and  e- 
mail) 

O.  Will  2-year  proposals  be 
considered?  Yes.  If  a  proposal  with  a  2- 
year  project  period  is  submitted,  OMS 
requires  that  the  budget  and  cost 


estimate  l>e  designed  to  indicate  what 
will  be  accomplished  in  each  of  the  first 
and  second  years. 

P.  May  an  eligible  organization  submit 
more  than  one  proposal?  An 
organization  may  submit  more  than  one 
proposal  only  if  the  proposals  are  for 
different  projects. 

Q.  May  an  eligible  organization 
resubmit  a  proposal  which  was 
previously  submitted  to  the  Mobile 
Source  Outreach  Assistance 
Competition,  but  was  not  selected?  Yes. 
The  proposals  received  by  OMS  in 
previous  competitions  were  generally  of 
very  high  quality.  Clearly,  all  proposals 
of  merit  could  not  be  selected  due  to 
limited  resources  available. 

R.  May  an  eligible  organization 
submit  a  proposal  for  this  fiscal  year, 
even  if  it  were  previously  awarded 
funding  under  this  program?  Yes. 
Applicants  awarded  funding  in  previous 
competitions  may  submit  new  proposals 
to  fund  a  different  project.  This  program 
is  designed  to  provide  seed  money  to 
initiate  new  projects  or  advance  existing 
projects  that  are  new  in  some  way  (e.g. 
new  audiences,  new  locations,  new 
approaches.) 

S.  Does  this  funding  expire  at  the  end 
of  FY  00?  No.  The  statute  states  that 
State  and  Tribal  Assistance  Grants 
(STAG)  for  environmental  programs 
remain  available  until  expended  ("no- 
year  money"). 

T-  Ineligible  proposals.  Proposals  will 
be  determined  to  be  ineligible  if: 

(1)  The  candidate  organization  is  not 
currently  defined  as  an  air  pollution 
control  agency  under  section  302(b)  of 
the  Clean  Air  Act;  (2)  A  required  match 
cannot  be  met;  (3)  The  proposal  is 
incomplete  (proposals  must  address 
each  component  outlined  in  section  VU. 
N.);  or  (4)  The  proposal  is  costmarked 
after  the  deadline. 

Section  Vm.  Current  OMS/Section  105 
Funded  Outreach  Projects 

U.  The  following  offers  a  brief  sketch 
of  projects  funded  through  the  Office  of 
Mobile  Sources,  either  with  section  105 
funding  (indicated  by  year  of  funding) 
or  projects  that  are  intended  to  be 
national  in  scope,  supported  by  OMS 
program  funding  (indicated  by  an 
asterisk  '""). 

(NotK  Some  web  siles  provided  offer 
information  on  a  variety  of  air  quality  efforts 
being  undertaken  by  the  funded 
organization.) 

Transportation  Choices 
"Reusable  Oty"  (19971 

Illinois  EPA  and  the  Chicago  Museum 
of  Science  and  Industry  Contact:  Betsy 
Tracey.  217/782-0408, 
"epa22 1 2@epa.state.il.us" 


The  project  is  designed  to; 

— enhance  the  air  quality  and  mobile 
source  component  of  "Reusable 
City" — a  permanent  environmental 
science  exhibit  at  the  Chicago 
Museum  of  Science  and  Industry 

— present  basic  science,  describe  health 
effects,  explain  citizen  role  in 
contributing  to  mobile  source 
emissions,  explain  "calls  to  action" 
such  as  Ozone  Action  Days,"  foster 
critical  problem-solving  and  decision- 
making skills 

— create  "real"  meteorological  station 
measuring  actual  ambient  conditions 
outside  the  Museum,  an  interactive 
learning  device  (computer  with  CD 
ROM)  and  supporting  materials  to 
illustrate  the  relationship  between 
meteorology  and  ozone.  The  user  can 
become  an  ozone  forecaster. 

—  Ribbon-cutting,  June  24, 1998 

Screen  Seen"  11998) 

Maine  Department  of  Environmental 
Protection  Judy  Landers,  207/287-2437, 
"judy.landers@state.me.us" 

The  project  includes: 

—  full  screen  cinema  commercials  for 
"captive"  audience  of  moviegoers 

—  20-minute  rotation  of  messages 
(visual  images,  trivia  questions — OBD, 
PM,  heavy  duty,  health  message) 

— posting  of  all  slides  on  the  "WWW;" 
Maine  will  assist  states  in  adapting 

"Chattanooga  Lifestyle  Campaign: 
Improving  Chattanooga's  Air  Quality 
Through  Voluntary  Citizen  Behavior 
Change  of  Transportation  Choices" 
11997) 

Chattanooga-Hamilton  County  Air 
Pollution  Control  Board  Contact:  Bob 
Colby,  423/867-4321.  "colby— 
bob@mail.cbattanooga.gov" 

Working  with  the  Global  Action  Plan 
(GAP),  the  project  goal  will  be  to 
enhance  the  mobile  source  component 
of  Chattanooga's  Household  EcoTeam 
Project.  The  project  includes; 
— 4-month  tracking  of  specific  actions 

to  reduce  auto  emissions  through 

transportation  choices  in  50 

households 

—  peer  support  and  handbook  to 
support  family  involvement 

—  follow  up  research  to  determine 
sustainability  of  new  transportation 
practices 

— two-part  national  technology 
transfer — invitational  conference  for 
local,  state  and  federal  air  quality 
managers  after  demonstration  period; 
broad-based  outreach  through 
presentations  at  meetings  and 
conferences 
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•ft  All  Adds  Up  To  Cleaner  Air": 
Transportation/Air  Quality  Public 
Information  Initiative ' 

Contacts:  )oarm  Jackson  Stephens 

(EPA/OMS),  734/214-4276;  "jackson- 

stephens.joaim@epa.gov";  Kathy  Daniel 

(DOT/FHWA),  202/366-6276; 

'kathleen.daniel@fhwa.dot.gov";  Abbe 

Mamer  (DOT/FTA).  202/366-4317; 

"abbe.mamei@fta.dot.gqv"; 

("www.epa.gov/oms/traq/traqpedo/ 

italladd  ") 
This  DOT/EPA  collaborative  effort  is: 

— commimity-based  with  support  from 
federal  agencies  to  increase  public 
awareness  of  impact  of  travel  behavior 
on  air  quality,  and  increase  driving 
public's  awareness  of  alternative 
modes  of  transportation  and 
importance  of  trevel  choices  on  traffic 
congestion  and  air  quality 

— built  on  results  from  3  pilot 
commimity  sites — Dover,  DE; 
Milwaukee.  WI;  and  San  Francisco, 
CA 

—  nationally  available  to  14 
Demonstration  Communities 
(received  limited  grant  fimding)  and 
more  than  60  "Materials  Only" 
Communities  in  1999 

— designed  to  include  coalition- 
building,  environmental  education  for 
youth,  production  of  informational 
materials  for  public  and  media,  and 
evaluation  of  changes  in  public 
awareness  and  actions 

— being  conducted  in  cooperation  with 
the  Alliance  for  Clean  Air  and 
Transportation,  a  national  public- 
private  partnership  created  to  address 
public  education  on  transportation 
and  air  quality 

"Public  Outreach  on  Congestion  Relief 
Pricing  and  Cash-Out  Parking"  (1998) 

NY  Department  of  Enviroiunental 
Conservation/Tri-State  Transportation 
Campaign  Janine  Bauer  (Tri-State),  212/ 
777-8181.  "jbauet@tstc.org"  Dave  Shaw 
(NYDEC),  518/457-7231. 
"djshaw@gw.dec.state.ny.us" 

■fhe  project  is; 

—  researching,  producing  and 
disseminating  educational  materials 
about  market  based  pricing 
mechanisms  to  reduce  auto  travel 

— building  on  work  with  cash-out 
parking  demo  projects  and  Pricing 
Project  Implementation  on  1-287/ 
Tappan  Zee  Corridor 

—  sending  clear  public  health  message 

"Air  World" — Interactive  Infonnation 
Kiosk  (1997) 

Ventura  Coimty  Air  Pollution  Control 
Board  Contact:  Barbara  Page.  805/645- 
1415,  "barbara@vcapcd.org" 

This  initiative: 


—  created  a  stand-alone  bilingual 
interactive  information  kiosk  for  the 
public  focusing  on  transportation- 
related  air  quality  issues  with  content 
which  reflects  national,  state  and 
local  issues 

— produced  products  including  a 
prototype  kiosk  (providing  other  air 
quality  management  agencies  with 
60-70%  of  actual  programming 
needed  to  produce  a  similar  kiosk  for 
their  citizens — video,  graphics, 
animation)  and  an  instructional 
handbook 

"Rideshare,"  "Smoking  Vehicles," 
"Mow  Down  Smog"  (1999) 

Texas  Natural  Resource  Conservation 
Commission/ Alamo  Area  Council  of 
Governments  Contacts:  Mike  Fishbum 
(TNRCC),  512/239-1934, 
"mfishbur@tntcc.state.tx.us";  Contact; 
Liza  Cardenas  (AACOG),  210/362-5213, 
"l.cardenas@aacog.dst.tx.us"; 
( "www.aacog.dst.tx.us") 

In  partnership  with  the  Alamo  Area 
Rideshare  Program,  "Ridesharing"  is 
designed  to; 
— encourage  commuters  through  radio 

and  cinema  advertisements  to 

consider  carpooling  as  an  alternative 

form  of  transportation 

—  educate  consumers  on  the  benefits  of 
ride-sharing  and  trip  reduction  (cost 
savings,  improved  air  quality,  reduced 
congestion  and  enhanced  quality  of 
life)  Building  on  the  Texas  "Smoking 
Vehicle  Program,"  "Smoking 
Vehicles"; 

— educates  the  public  that  vehicle 
smoke  which  is  polluting  the  air  is  a 
result  of  mechanical  problems 

— encourages  the  public  to  call  in 
license  plates  numbers  of  smoking 
vehicles  triggering  a  letter  and 
response  card  to  the  motorist  advising 
of  the  smoking  vehicle  report 

— informs  the  public  through  billboards 
on  major  highways 
"Mown  Down  Smog"  is: 

— a  cash  voucher  program  to  encourage 
the  public  to  trade  in  gasoline- 
powered  lawn  mowers  for  electric 
mowers 

"Neighborhood  Transportation 
Choices"  (1999) 

Spokane  Coimty  Air  Pollution  Control 
Authority  Clontact:  Lisa  Woodard,  509/ 
477-4727x115, 
""publicinfo@scapca.org  " 

This  project  is  designed  to: 

—  create  a  sustainable,  neighborhood- 
based  education  and  outreach  effort 

—  focus  on  personal  as  well  as 
commuter  trips 

—  produce  informational  materials 
including  video  and  neighborhood 
action  kits 


—  achieve  an  overall  10-15%  reduction 
in  weekly  vehicle  miles  traveled, 
vehicle  trips  and  auto  emissions 

—  improve  air  quality  and  public  health 
by  making  safe  and  smart  car  use 
second  nature  for  families  as  recycling 
is  now 

"Commuter  Choice"  ' 

American  Management  Association 
(AMA)  Contacts:  Courtney  Brockman. 
202/347-1977, 
"cbrockman@amanet.oig" 
("www.amanet.org") 

Outreach  support  to  the  Commuter 
Choice  program  will  include: 
— a  coalition  of  companies  and 

organizations  involved  inOjmmuter 

Choice 

—  a  website  to  provide  an  array  of 
information 

— ;  a  committee  of  representatives  from 
key  agencies  to  accomplish  the 
objectives  of  the  program 

"Reducing  Cold  Starts/Diesel 
Emissions"  (19991 

New  York  Department  of 
Environmental  Conservation/Tri-State 
Transportation  Campaign  Contacts: 
Dave  Shaw  (NYDEC),  518/457-7231. 
""djshaw@gw. dec. state. nv. us*"  Janine 
Bauer  (Tri-State).  212-268-7474, 
"'jbauer@tstc.org"'  ("'www.tstc.org") 

The  project  is  designed  to: 

—  raise  awareness  among  a  wide  variety 
of  audiences  of  the  air  quality  impacts 
of  cold  automobile  engine  starts  and 
diesel  soot  from  trucks 

— educate  and  motivate  through  media, 
posters,  community  meetings.  Earth 
Day  handouts  and  other  known 
effective  outreach  mechanisms 

— encourage  people  who  live  near  and 
use  train  stations  to  walk  or  bike, 
reducing  pollution  bota  cars  and 
trucks  through  avoided  trips,  cleaner 
fuels  and  mode  shifts 

"Clean  Air  Fair  2000"  Community 
Outreach  Program  (1999) 

Mojave  Desert  Air  Quality 
Management  District  Contact:  Violette 
Roberts.  760/245-1661  x  6104, 
"vroberts@mdaqmd.ca.gov" 
("'vnvw.mdaqmd.ca.gov") 

The  project  is; 

—  promoting  public  awareness  about 
mobile  soiu^es,  air  quality  and  public 
health 

—  developing  and  providing 
educational  tools  needed  for  the 
public  to  make  informed  decisions 
regarding  purchase  and  use  of  mobile 
sources  (car  care,  smog  checks,  less 
polluting  lawn  equipment,  natural  gas 
vehicles) 

—  latmching  a  comprehensive 
marketing  campaign  to  increase 
attendance  at  aimual  "Clean  Air  Fair" 
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—  designed  to  serve  as  a  blueprint  for 
other  communities 

Involving  Youth  in  Mobile  Source  Issues 

■Let  Kid  Lead:  Youth  VMT  Initiative" 
("Creating  Conununity-Based  Solutions 
to  Community-Defined  Problems") ' 

Academy  for  Educational 
Development  (AED)  Contacts:  Bill 
Smith,  202/884-8750. 
"bsmitheaed.org;"  Rick  Bossi,  202/884- 
8898,  "rbossi@aed.org" 
('  'www.letkidslead.org/home.htnil") 
("www.aed.org") 

The  purpose  of  this  youth-based 
program,  which  has  entered  into 
partnership  with  Kansas  City,  Tampa 
and  Boston  as  its  pilot  sites  is  to: 
— create  a  replicaole  and  sustainable 

program  for  involving  youth  and 

families  in  reducing  growth  in  vehicle 

miles  traveled  (VMT) 
^^nable  youth  to  communicate  about 

travel  choices,  solve  problems  and 

make  sound  travel  decisions  to 

minimize  VMT 
— share  successful  practices,  lessons 

learned  and  tools  developed  in  the 

pilot  sites  with  other  communities 
— serve  as  a  blueprint  for  communities 

interested  in  including  a  youth 

component  in  efforts  to  reduce  growth 

of  VMT 

"Easy  Breathers"  (19981 
Wisconsin  Department  of  Natural 

Resources  Sara  Burr,  608/266-2621, 

'burrs©dnr.state.wi.us" 

("www.dnr.8tate.wi.us") 
The  project  is: 

— a  national  educational  effort  focusing 
on  the  science  of  mobiles  soiirces 

— raising  awareness  and  understanding 
high  schools,  technical  and 
community  colleges  and  business 
communities 

— being  integrated/coordinated  with  the 
Wisconsin  Partners  for  Clean  Air 
(involved  in  pilot  activities  for 
transportation/air  quality  initiative) 
and  the  "Cleaner  Cars"  driver 
education  curriculum  module 
developed  by  the  Environmental 
Health  Center 

— a  multimedia  approach  (interactive 
CD,  poster,  reseairch  materials,  link  to 
websites) 

Smog  City:  Interactive  Air  Pollution 
Simulator"  ("www.smogcity.com"j 
(199BI 

Sacramento  Metropolitan  Air  Quality 
Management  District  Contact:  Kerry 
Shearer.  916/386-6180, 
'cleanair@sna.com" 
( "www.sparetheair.com") 

"Smog  City"  is: 
— designed  for  users  to  manipulate 

multiple  on-screen  controls  with  their 


mouse  to  control  variables  within 

"Smog  City,"  and  the  simulation  will 

be  able  to  respond  to  that  input  based 

information 
— colorful,  challenging,  completely 

interactive,  instantly  applicable  in  the 

classroom  "I  Can  See  for  Miles" 

(1999) 

Jefferson  County  Department  of 
Health/Jefferson  County  Department  of 
Environmental  Protection  (Alabama) 
Contacts;  Sam  Bell  (JCDH),  205/930- 
1366,  "sbeliejcdh.org";  Mike 
Higginbotham  ()CDEP),  205/325-8712. 
"bigginbotbamm@jcc. CO. Jefferson. al. us' ' 

"1  Can  See  for  Miles": 
— began  with  a  Family  Bike  Day 
— is  taking  the  message  of  mobile  source 

reductions  to  childiren  and  youth 

attending  summer  camps 
— includes  development  of  an  ozone 

website  directed  at  students 

Educating  Future  Drivers  and 
Consumers 

"Cleaner  Cars  Module:  An  Initiative  to 

Encourage  Responsible  Car 

Maintenance  and  Driving  Habits  Among 

Future  Drivers  "' 
Environmental  Health  Center 

(National  Safety  Council)  Contact:  Bud 

Ward,  202/974-2461,  "wardb@nsc.otg" 

("www.nsc.org/ebc/mse.htm) 
Networking  and  coordinating  with 

other  similar  projects  across  the 

coimtry,  this  effort  has: 

— developed  a  driver  education 
curriculum  module  for  new  drivers 
linking  benefits  of  responsible 
maintenance  to  responsible  driving 
for  use  in  3000+  public  and  private 
driver  education  programs  nationwide 

— Products  including  teacher  plans, 
exercises,  information  wheel, 
interactive  CD  ROM,  overheads 

— Available  now! 

NESCA  UM  Driver  Education  Pilot  of 

"Cleaner  Cars  Module"' 
Contact:  Ginger  Lawrence,  617/367- 

8540,  "glawrence@nescaum.org" 

{"vnvw.nescaum.org") 
This  effort: 

— piloted  the  driver  education 
curriculum  module  developed  by  the 
Environmental  Health  Center  (see 
above)  in  several  cities  in  the 
northeast 

•I.D.L.E.  in  Dade"  (1997) 
Dade  County  Department  of 

Environmental  Resources  Management 
Contact:  Kristin  Buch,  305/372-6895. 

"kbuch@co.miami-dade.fl.us" 
The  program; 

— educates  new  drivers  on  the  air 
quality  impacts  of  driving,  use  of 
alternative  fuels  and  transportation 
choices 


— encourages  responsible  maintenance 
and  driving  practices 

— teach  critical-thinking,  problem- 
solving,  and  decision-making  skills 
through  educational  videos, 
informational  handouts,  creative 
hands-on  demonstrations  and  design 
contests 

"A  Fresh  Breath:  Transportation 
Education  for  a  Pollution-Free 
Tomorrow" /Annual  Tour  de  Sol ' 
(1998-2000) 

Northeast  Sustainable  Energy 
Association  (NESEA)  Contacts:  Chris 
Mason,  413/774-6051, 
"cinason@nesea.org";  Nancy  Hazard. 
413/774-6051,  "nhazard@nBSea  org"; 
("www.nesea.org/transp-bome.htm") 

Designed  as  a  teacher  training  course, 
these  projects: 
— create  educational  resources  that 

bring  issues  of  transportation  and  the 

environment  into  middle  school 

classrooms 
— are  delivered  through  workshops 

which  get  yoimg  people  involved  in 

making  informed  and 

environmentally  sound  transportation 

choices,  and 
— the  annual  Tour  de  Sol,  US  electric 

vehicle  championship  (which  will 

travel  from  New  York  to  Washington 

DC  May  12-19,  2000) 

"Going  Places,  Making  Choices: 
Transportation  and  the  Environment"' 

National  4-H  Coimcil  Contact:  Cindy 
Sturtevant,  301/961-2965, 
"csturtevant@fourhcouncil.edu" 
("www.fourhcouncil.edu/whatsnew/ 
utop.htm") 

liiis  project: 
— supports  effective  distribution  of  an 
existing  transportation/air  quality/ 
climate  change  curriculimi  to  help 
high  school  age  youth  understand  and 
respond  to  real  life  issues  of 
transportation  and  personal  mobility 
choices  affecting  their  quality  of  life 
— has  distributed  more  than  3.000 
topies  of  the  curriculum 

Dealing  With  In-Use  Emissions 

"On  Board  Diagnostics  U — Outreach  to 
Technicians  and  Consumers"  (1998) 

Utah  Department  of  Air  Quality/ 
Division  of  Air  Quality  Bill  Colbert 
(Utah  DAQ).  801/536-4423, 
"bcolbert@deq.state.ut.us":  Joe  Thomas 
(Weber  State  University),  801/536-4175. 
"jthomas@deq. state,  ut.us"; 
("www.eq.state.ut.us/eqair/ 
aq home.htm") 

The  national  OBDll  Trainer  the 
Trainer  Workshop  Series  is; 
— designed  to  on  2  tracks  to  support 

state  I/M  regulators  and  technical  and 
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communication  staff  (Technical  Track 
and  Public  Awareness  Track) 

"OBD  Training  Course  for 
Technicians"' 

Service  Technicians  Society  (STS) 

Contact:  412/772-7166 
STS  is: 

— Developing  a  training  course  on-board 
diagnostic  systems  for  technicians. 
The  video  will  be  completed  in  mid- 
2000. 

'  'Motivating  Timely  Repair  of  Vehicles 
not  subjecl  to  I/M  through  Remote 
Sensing,  Public  Outreach,  and  Repair 
Community  Incentives"  (1998) 

Oregon  Department  of  Environmental 
Quality  Contact:  Nina  DeConcini 
(Oregon  DEQ),  503/229-6788. 
"deconcini.nina@deq.state.or.us";  Ken 
Mays  (Central  Oregon  Community 
College).  541/383-7753 

This  project  will: 
— raise  awareness  of  highly  polluting 

vehicles  and  their  impact  on  public 

health 
— motivate  community  actions  to 

encourage  repair  of  high  emitting 

vehicles  NOT  subject  to  I/M 
— mobilize  the  repair  industry  to  offer 

repair  incentives  for  vehicles 

identified  as  high  emitters 
— stimulate  communities  to  use 

resources  to  promote  and  evaluate 

effectiveness  of  the  program 

"Car  Care  for  Clean  Air"  Pilot  Project' 
Contact:  Bill  Colbert,  Utah  DAQ  801/ 

536-4423,  "bcolbert@  deq.state.ut.us" 

("«rww.eq.state.  ut.us/eqair/ 

aq home.htm) 

This  pilot  project  was  designed  to: 

— ^raise  public  awareness  of  ways  in 
which  automotive  service  affects  air 
quality 

— create  coalitions  to  identify  ways  to 
improve  vehicle  maintenance 
practices — elevating  the  number,  skill 
sets,  performance  and  image  of 
vehicle  maintenance  technicians 

—encourage  environmentally-sound 
transportation  choices  in  anticipation 
of  2002  Olympics  and  beyond 

"The  Air  Repair  Communications 
Project"  (1997) 

Missouri  Department  of  Natural 
Resources  Contact;  Kerry  Cordray,  573— 
751-4817,  "nrcordk@mail.dnr.mo.us" 
("wfww.dnr.state.mo.us") 

A  bi-state  effort  in  partnership  with 
the  American  Ltmg  Association  of 
Eastern  Missouri,  the  "Air  Repair 
Communications  Project"  is; 
— focusing  on  enhanced  inspection  and 

maintenance 
— based  on  extensive  market  research 
— creating  replicable  materials 

including  media  kits,  psas,  exhibits. 


articles  for  newsletters,  brochure  to 
educate  on  enhanced  1/M.  theater 
screen  slides,  video  to  be  distributed 
through  Blockbuster; 
— undertaking  activities  including  car 
care  clinics,  commimity 
presentations,  training  and  materials 
development  for  transportation 
management  associations, 
participation  at  commuter  fairs,  open 
houses  for  public  information 
exchange:  make  1/M  program 
information  available  through  posting 
on  the  WWW  and  other  outreach  tools 

Alternative  Fuels 

"EVsfor  Tourists  in  Martha's  Vineyard  " 
(1999) 

Massachusetts  Department  of 
Environmental  Protection  Contact: 
Kristin  MacFadyen.  617/556-1135, 
"kristin.macfadyeD@state.ma.us" 

The  project  was  designed: 
— as  a  pilot  project  to  promote  the  use 

of  electric  vehicles  and  bring  visibility 

to  alternative  fuels 
— to  create  a  display  and  educational 

events  agenda 
— improve  air  quality  by  displacing 

gasoline  vehicles  with  electric 

vehicles 
— educate  auto  technician  students 

about  alternative  fuels  and  show 

successful  and  practical  applications 

of  electric  vehicle  repair 
— prove  by  example  that  electric 

vehicles  are  a  real  world  solution  to 

dirty  air 

"Clean  Fuel  Fleets" — "One  Stop" 
Information  Resource  Program  (1999) 

Georgia  Department  of  Natural 
Resources/Clean  Air  Campaign/Clean 
Cities  Contacts;  William  Cook  (GA 
DNR),  404/362-2781, 

"William cook@mail.dru.state.ga.us": 

Kent  Igleheart  (Clean  /Ur  Campaign), 
404/524-4400,  "kai@4cleanair,com" 
("www.4cleanair.com") 

This  project  will: 
— use  a  variety  of  tools  to  reach  different 

audiences,  including  fleet  operators 

and  the  general  public 
— create  tools  to  include  an  interactive 

CD  ROM.  a  "one  stop"  website,  a 

national  toll-free  hotline,  fleet 

managers'  workshop,  newsletters,  fax 

alerts  and  theater  sUdes 

Heavy  Duty 

"Heavy  Duty  Vehicle  Emission 
Reduction  Outreach  Program  "  (1998) 

San  Joaquin  Valley  United  Air 
Pollution  Control  District  Contact:  Dave 
Mitchell/Janis  Parker.  209/497-1075, 
"sjvuapcd@psnw.com" 

This  comprehensive  marketing 
program  is: 


— targeting  owners/operators  of  heavy 
duty  on-road  and  non-road  engines 
and  demonstrating  operating 
advantages 

— informing  potential  participants  of  all 
available  local,  state,  and  federal 
incentives  for  using  clean  technolog)' 

— participating  in  aiuual  Tulare  Farm 
and  Equipment  Show  (display/ 
product  show  and  breakout  session) 

Off  Road 

"Clean  Snowmobiles:  Workshops, 
Challenge  2000,  and  Partnerships" 

11999) 

Montana  Department  of 
Environmental  Quality  Contact:  Howard 
Haines.  406/444-6773. 
"hhaines@state.mt.us"  ("www.sae.org/ 
students/snowfact.htm"  "www.sae.org/ 
students/snownews.htm") 

The  partnerships  will: 
. — build  on  results  bom  recent  technical 

studies  that  reduce  emissions  from 

snowmobiles 
— develop  an  education  effort  targeted  at 

voluntary  public  use  of  pollution 

reducing  technologies 
— support  a  clean  snowmobile  design 

competition  (in  partnership  with  the 

Society  of  Automotive  Engineers) 
— establish  a  regional  clearinghouse  for 

relevant  technologies 

Small  Engines 
'Cash  for  Qippers"  (1997) 

Maryland  Department  of  the 
Environment  Contact:  Tad  Abum.  410/ 
631-3245.  "gabum@mde.8tate.md.U8" 

This  program; 
— educatedconsumers  about  pollution 

prevention,  ground-level  ozone. 

MDE's  forecasting  program,  and  the 

impact  of  lawn  and  garden  equipment 
— offered  rebates  toward  purchase  of 

non-gasoline  powered  lawn  mowers 
— developed  economic  incentives  to 

prevent  pollution,  foster  creativity 

and  irmovation  within  the  private  and 

public  sectors 

Environmental  Justice 

"Outreach  to  Hispanic  and  Chinese 

Communities"  11999) 
Bay  Area  Air  Quality  Management 

District  Contact:  Theresa  Lee,  415/749- 

4905,  "tlee@baaQmd.gov" 
The  project  will; 

— begin  with  development  of  "trial" 
messages  for  radio  and  television 
focusing  on  the  relationship  of  mobile 
sources,  air  quality  and  health,  the 
importance  of  proper  car 
maintenance,  and  advantages  of 

— include  focus  groups,  production  and 

placement  of  ads 
— oe  designed  for  hand  off  to  other 

communities 
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Programs  in  Support  ofNAAQS 

"Air  Pollution,  Motor  Vehicles  and 
Public  Health" 

American  Lung  Association  (ALA) 
Contact:  Katherine  Pruitt.  202/785- 
3355,  "kpruittSlungusa.org" 
("www.lungusa.org") 

Mini-grants  provided  to  15  local  lung 
associations  (through  ALA  competitive 
process)  for  public  education  efforts 
which  address  a  wide  range  of  mobile 
source  issues. 

Projects  are  designed  to: 
— send  a  strong  public  health  message 

focused  on  children  and  asthma 

designed  to  raise  pubHc  awareness  of 

air  quality  and  the  impact  of  mobile 

sources 
— be  implemented  in  ozone  season  2000 

"Integrate  the  Televised  Ozone  Map 
viith  Mobile  Source  Outreach 
Initiatives"  (1997) 

NESCAUM/MARAMA/OTC 

Collaboration  Contact:  Ginger  Lawrence. 

NESCAUM,  617/367-8540 

("www.nescaum.org") 
This  project: 

—expanded  the  scope  of  the  animated 
ozone  map  to  14  states-t-  represented 
by  NESCAUM,  MARAMA  and  OTC 

— encourages  region-wide  distribution 
and  use  of  the  map,  conduct  public 
outreach  to  inform  and  motivate 
voluntary  mobile  source  ozone 
abatement  actions,  and  development 
of  outreach  materials  for 
meteorologists  and  the  public 

— provides  technical  assistance  to  other 
regions  of  the  country  interested  in 
the  benefits  of  ozone  mapping  and 
forecasting,  through  creation  of  a  web 
site  and  other  outreach  activities 

Ozone  and  Particulate  Matter  Outreach ' 

STAPPA/ALAPCO  Contact:  David 
Wallenberg,  202/624-7864, 
"davew@sso.org" 
("www.4cleanair.org") 

STAPPA/ALAPCO  is  developing 
dynamic  education  and  outreach 
materials  to  help  state  and  local  air 
agencies  communicate  the  ozone  and 
PM  decisions  and  potential  implications 
to  elected  officials,  the  media  and  the 
public.  The  project:  produced  and 
distributed  an  informational  video  on 
PM  2.5— "Small  Town  Saves  World"  to 
every  state  and  local  air  agency.  The 
video  is  designed  to  educate  important 
constituents  including  state  and  local 
elected  officials,  civic  and  business 
groups  and  high  school  and  college 
students. 

SECTION  IX.  Other  Items  of  Interest 

V.  Is  there  other  information  I  should 
have  before  applying?  Yes. 


1— Submission  of  an  Intent  to  Apply  or 
a  final  proposal  does  not  guarantee 
funding. 

— Supplementary  information, 

including  letters  of  recommendation, 
will  not  be  reviewed  by  the 
eval  tutors. 

— Only  those  organizations  selected  will 
be  required  to  submit  a  complete 
"Application  for  Federal  Assistance 
and  Budget  Information  (SF  424  and 
SF  424A)  to  the  appropriate  EPA 
Regional  Office." 

Section  X.  How  to  Apply 

W.  How  do  I  apply?  Intents  to  Apply 
may  take  the  form  of  email,  fax  or  phone 
call  to  the  Program  Contact  listed  below. 
Include  organization,  contact,  phone 
and  project  htle/subject.  Please  Submit 
Informal  Intents  to  Apply  by  January  7. 
2000. 

Completed  Proposals  must  be 
postmarked  or  received  on  or  before 
midnight,  Wednesday,  February  23, 
2000  (original  +  6 — no  binders  or  spiral 
binding  please!) 

Via  regular  mail  to:  Susan  Bullard, 
Director  of  Outreach,  US  EPA  Office  of 
Mobile  Sources,  Mail  Code  6406|.  401  M 
Street  SW,  Washington,  DC  20460. 

Express  mail  must  be  received  by  no 
later  than  midnight  on  Wednesday. 
February  23,  at  the  following  address: 
Susan  Bullard,  Director  of  Outreach,  US 
EPA  Office  of  Mobile  Sources,  501 
Third  Street  NW,  Room  5304D,  (202) 
564-9856,  (202)  564-9403  (backup 
number  for  expressed  proposals  only). 

(Note:  Proposals  may  be  e-mailed  or 
faxed  only  as  a  placeholder,  and  must 
be  followed  by  a  hard  copy  original  and 
6  copies  postmarked  or  received  no  later 
than  the  deadline] 

Deadline  for  Completed  Final 
Proposals  Must  be  received  or 
postmarked  no  later  than  midnight  on 
Wednesday,  February  23.  2000. 

Section  XI.  OMS  Program  Contact 

Susan  Bullard,  Director  of  Outreach, 
EPA  Office  of  Mobile  Sources,  401  M 
Street  SW  (Mail  Code  64061), 
Washington,  DC  20460,  (Phone)  202/ 
564-9856.  (Fax)  202/565-2085, 
'bullard.5usan®epa.gov". 
Donald  E.  Zinger. 

Assistant  Director.  Office  of  Mobile  Sources. 
IFR  Doc.  99-32644  Filed  12-15-99;  8:45  am] 
auAMO  coat  itK-to-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00283;  FRL-6398-8] 

Pollution  Prevention  Grants  and 
Announcement  of  Financial  Assistance 
Programs  Eligible  for  Review;  Notice 
of  Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  that 
EPA  expects  to  have  approximately  SS 
million  available  in  fiscal  year  2000 
grant/ cooperative  agreement  funds 
under  the  Pollution  Prevention 
Incentives  for  Slates  (PPISJ  grant 
program.  Grants/cooperative  agreements 
will  be  awarded  imder  the  authority  of 
the  Pollution  Prevention  Act  of  1990. 
The  Pollution  Prevention  Act  provides 
funds  to  state  and  tribal  programs  that 
address  the  reduction  or  eUmination  of 
pollution  across  all  environmental 
media  (air,  land,  and  water)  and  to 
strengthen  the  efficiency  and 
effectiveness  of  State  technical 
assistance  programs  in  providing  source 
reduction  information  to  businesses. 
This  notice  also  establishes  the  criteria 
to  be  used  by  applicants  to  draft  funding 
proposals. 

DATES:  The  deadlines  for  submission  of 
applications  and  proposals  for  fimding 
vrill  be  set  by  each  EPA  region.  Contact 
the  EPA  Regional  Pollution  Prevention 
Coordinator  for  specific  dates. 
ADDRESSES:  Proposals  and  applications 
must  be  submitted  to  the  respective  EPA 
Regional  Pollution  Prevention 
Coordinator  at  the  address  listed  in  Unit 
XI  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  grant 
program  contact:  Christopher  Kent, 
Pollution  Prevention  Division  (7409) 
Office  of  Pollution  Prevention  and 
To.xics,  Environmental  f^tection 
Agency,  401  M  Str.,  SW,  Washington, 
Dc  20460:  telephone  (202)  260-3480: 
email  address 
kent.christopher@epa.gov. 

For  technical  and  regionally  specific 
information  contact:  The  EPA  Regional 
Pollution  Prevention  Coordinator  Usted 
under  Unit  XI  of  this  notice. 
SUPP1.EMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  me? 

This  action  is  directed  to  State 
governments.  State  programs  or 
departments  as  welt  as  other  State 
institutions,  such  as  universities  as  well 
as  all  federally  recognized  Native 
American  Tribes.  Local  governments. 
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private  universities,  private  nonprofit 
entities,  private  businesses,  and 
individuals  are  not  eligible  for  this  grant 
program.  If  you  have  any  questions 
regarding  the  applicability'  of  this  action 
to  a  particular  entity,  contact  the 
technical  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Belated  Documents? 

Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
certain  other  related  documents  that 
might  be  available  electronically,  horn 
the  EPA  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-  Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgst.  These  documents 
will  also  be  available  at  the  EPA  P2  web 
site  http://www.epa.gov/p2  or  to  access 
them  directly  within  the  P2  site  http:/ 
/www.epa.gov/p2/ppis.htm. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  that  EPA 
expects  to  have  approximately  $5 
million  in  grant/cooperative  agreement 
funds  available  in  FY  2000  for  FY  2001 
pollution  prevention  activities. 

III.  Background  of  the  Pollution 
Prevention  Incentives  for  Slates  Grant 
Program 

More  than  $55  million  has  been 
awarded  to  over  100  state  and  tribal 
organizations  under  EPA's  multimedia 
pollution  prevention  grant  program, 
since  its  inception  in  1989.  During  the 
past  10  years,  PPIS  funds  have  enabled 
state  programs  to  implement  a  wide 
range  of  pollution  prevention  activities 
including  over  8.000  pollution 
prevention  assessments.  1.200 
workshops,  and  the  development  of 
over  500  pollution  prevention  case 
studies.  PPIS  grants  also  provide 
economic  benefits  to  small  businesses 
by  funding  state  technical  assistance 
programs  focused  on  helping  the 
businesses  develop  more  efficient 
production  technologies  and  operate 
more  cost  effectively.  The  goal  of  the 
PPIS  grant  program  is  to  assist 
businesses  and  industries  in  identifying 
better  environmental  strategies  and 
solutions  for  complying  with  Federal 
and  state  envirotmiental  regulations. 
PPIS  grants  are  designed  to  effect  the 
compatibiUt>'  of  businesses 
envirotunental  and  economic  decision 
making,  and  improving  competitiveness 


without  increasing  environmental 
impacts.  Successes  include  decreases  in 
facility  omissions  and  discharges  which 
lead  to  less  stringent  regulaton,'  and 
permitting  requirements,  increases  in 
production  rates  that  correlate  to 
decreasing  envirotmiental  costs, 
elevated  investments  in  new  and  better 
technologies,  and  savings  that  directly 
impact  the  overall  profitability  of  a 
business.  The  majority  of  the  PPIS 
grants  fund  state-based  projects  in  the 
areas  of  technical  assistance  and 
training,  education  and  outreach, 
regulatory  integration,  data  collection 
and  research,  demonstration  projects, 
and  recognition  programs. 

In  November  1990.  the  Pollution 
Prevention  Act  of  1990  (the  Act)  (Public 
Law  101-508)  was  enacted,  establishing 
as  national  policy  that  pollution  should 
be  prevented  or  reduced  at  the  source 
whenever  feasible. 

1.  Section  6603  of  the  Act  defines 
source  reduction  as  any  practice  that: 

i.  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recj'cling.  treatment, 
or  disposal. 

ii.  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

EPA  further  defines  pollution 
prevention  as  the  use  of  other  practices 
that  reduce  or  eliminate  the  creation  of 
pollutants  through  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  protection 
of  natural  resources,  or  protection  of 
natural  resources  by  conservation. 

2.  Section  6605  of  the  Act  authorizes 
EPA  to  make  matching  grants  to  states 
to  promote  the  use  of  source  reduction 
techniques  by  businesses.  In  evaluating 
grant  applications,  the  Act  directs  EPA 
to  consider  whether  the  proposed  state 
program  will: 

i.  Make  technical  assistance  available 
to  businesses  seeking  information  about 
source  reduction  opportunities, 
including  funding  for  experts  to  provide 
onsite  technical  advice  and  to  assist  in 
the  development  of  source  reduction 
plans. 

ii.  Target  assistance  to  businesses  for 
which  lack  of  information  is  an 
impediment  to  source  reduction. 

iii.  Provide  training  in  source 
reduction  techniques. 

rv.  Availability  of  FY  2000  fimds 

EPA  expects  to  have  approximately  S5 
milhon  in  grant/cooperative  agreement 
funds  available  for  FY  2001  pollution 
prevention  activities.  The  Agency  has 


delegated  grant  making  authority  to  the 
EPA  regional  offices.  H'A  regional 
offices  are  responsible  for  the 
solicitation  of  interest  and  the  screening 
of  proposals. 

All  applicants  must  address  the 
national  program  criteria  listed  under 
Unit  Vn.2.ii.  of  this  document.  In 
addition,  applicants  may  be  required  to 
meet  supplemental  EPA  regioiul 
criteria.  Interested  applicants  should 
contact  their  EPA  Regional  Pollution 
Prevention  Coordinator,  listed  under 
Unit  XI  of  this  document  for  more 
information. 

V.  Catalogue  of  Federal  Domestic 
Assistance 

The  number  assigned  to  the  PPIS 
program  in  the  Catalogue  of  Federal 
Domestic  Assistance  is  66.708  (formerly 
66.900). 

VI.  Matching  Requirements 

Organizations  receiving  pollution 
prevention  grant  funds  are  required  to 
match  Federal  funds  by  at  least  50%. 
For  example,  the  Federal  govenmient 
will  provide  half  of  the  tota^ allowable 
cost  of  the  project,  and  the  state  will 
provide  the  other  half.  State 
contributions  may  include  dollars,  in- 
kind  goods  and  services,  and/or  third 
party  contributions. 

Vn.  Eligibility 

1 .  Applicants.  In  accordance  with  the 
Act.  eligible  applicants  for  purposes  of 
funding  under  this  grant  program 
include  the  50  states,  the  District  of 
Columbia,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  Puerto  ilico.  any 
territory  or  possession  of  the  United 
States,  any  agency  or  instrumentality  of 
a  state  including  state  universities,  and 
all  federally  recognized  Native 
American  Tribes.  For  convenience,  the 
term  "Stale"  in  this  notice  refers  to  all 
eligible  applicants.  Local  governments, 
private  universities,  private  nonprofit 
entities,  private  businesses,  and 
individuals  are  not  eligible.  State 
applicants  are  encouraged  to  establish 
partnerships  with  business  and  other 
environmental  a.ssistance  providers  to 
seamlessly  deliver  pollution  prevention 
assistance.  Successful  applicants  will  be 
those  that  make  the  most  efficient  use  of 
Federal/state  government  funding.  In 
many  cases,  this  has  been  accomplished 
through  partnerships. 

2.  Activities  and  criteria.  -  i.  General. 
The  purpose  of  the  PPIS  grant  program 
is  to  support  the  establishment  and 
expansion  of  state  and  tribal  multimedia 
pollution  prevention  programs.  EPA 
specifically  seeks  to  build  state 
pollution  prevention  capabilities  or  to 
test,  at  the  state  level,  iimovative 
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pollution  prevention  approaches  and 

methodologies.  Funds  awarded  under 
the  PPIS  grant  program  must  be  used  to 
support  pollution  prevention  programs 
that  address  the  transfer  and  reduction 
of  potentially  harmful  pollutants  across 
all  environmental  media:  Air.  water, 
and  land.  Programs  should  reflect 
comprehensive  and  coordinated 
pollution  prevention  planning  and 
implementation  efforts  state-wide. 
States  that  include  PPIS  funding  as  part 
of  their  overall  State  Performance 
Partnership  Agreement  tPPA)/ 
Performance  Partnership  Grant  (PPG) 
program  satisfy  this  eligibility  criteria. 

ii.  2000  national  program  criteria. 
This  section  describes  the  national 
program  criteria  EPA  will  use  to 
evaluate  proposals  under  the  PPIS  grant 
program.  In  addition  to  the  national 
program  criteria,  there  may  be 
regionally  specific  criteria  that  the 
proposing  activities  are  required  to 
address.  For  more  information  on  the 
EPA  regional  requirements,  applicants 
should  contact  their  EPA  Regional 
Pollution  Prevention  Coordinator,  listed 
under  Unit  XI  of  this  document.  As  well 
as  ensiuing  that  the  proposed  activities 
meet  EPA's  definition  of  pollution 
prevention,  the  applicant's  proposal 
must  include  how  they  intend  to 
address  the  following  three  activities: 

iii.  Promote  partnering  among 
environmental  and  business  assistance 
providers.  Stariing  in  1994.  EPA 
required  PPIS  grant  applicants  to 
identify  other  environmental  assistance 
providers  in  their  states  and  to  work 
with  these  organizations  to  educate 
businesses  on  pollution  prevention. 
EPA  would  like  to  continue  to 
encourage  cooperation  among  state 
pollution  prevention  programs  and 
other  environmental  and  business 
assistance  providers  such  as  the 
National  Institute  of  Standards  and 
Technology  (NIST)  programs.  Small 
Business  IJevelopment  Centers  (SBDCs), 
Small  Business  Assistance  I^ograras 
(SBAPs),  Office  of  Enforcement  and 
Compliance  Assistance  (OECA) 
Compliance  Assistance  Centers,  the 
large  number  of  university  cooperative 
extension  programs  and  other  business 
and  environmental  assistance  programs 
at  the  state  level,  as  well  as  other  well 
established  noiu-egulatorv  programs. 
Through  the  PPIS  grant  funds.  EPA  is 
striving  to  support  the  development  of 
a  coordinated  network  of  state 
environmental  service  providers  that 
leverages  the  expertise  of  the  various 
environmental  assistance  organizations 
and  shows  an  ability  to  work  jointly  in 
an  effort  to  promote  pollution 
prevention  in  the  state.  EPA  wants  to 
help  foster  a  cooperative  network  of 


environmental  assistance  providers 
since  cooperation  among  state  business 
and  environmental  assistance  providers 
is  paramount  in  this  era  of  shriniung 
Federal  funded  programs.  EPA  would 
like  to  ensure  that  state  pollution 
prevention  programs  and  other 
assistance  providers  establish 
cooperative  working  relationships 
which  make  best  use  of  their  respective 
areas  of  expertise  and  most  effectively 
serve  their  clients.  State  and  tribal  grant 
apphcants  should  identify  the 
partnering  organization(s)  they  plan  to 
work  with  during  the  grant  funding 
cycle  and  demonstrate  or  document  the 
relationship.  This  can  be  done,  for 
example,  through  a  letter  of  agreement, 
a  joint  statement,  or  principles  of 
agreement  signed  by  both  parties  or 
multiple  parties.  If  the  partnership 
involves  providing  Federal  funds  to 
ineligible  entities,  the  grantees  shall 
abide  by  state  procurement  regulations, 
as  required  by  state  law. 

iv.  Advance  state  environmental 
goals.  EPA  believes  it  is  important  for 
the  sustainability  of  state  pollution 
prevention  programs  to  complement  the 
goals  and  strategies  of  the  state's 
environmental  strategic  plans  and/or  the 
activities  included  under  the  National 
Enviromnental  Performance  Partnership 
System  (NEPPS)  in  an  effort  to  show 
that  the  pollution  prevention  work  they 
are  undertaking  complements  and 
supports  the  state's  environmental 
strategic  plans.  If  the  state- 
environmental  program  lacks  a  single 
comprehensive  environmental  strategy, 
applications  must  show  a  correlation 
between  the  proposed  activity  and  the 
goals  or  objectives  of  the  state's 
environmental  program.  EPA  beUeves 
pollution  prevention  programs  will 
continue  to  be  valuable  to  the  state- 
environmental  agency's  top 
management  if  they  can  demonstrate 
how  their  actions  will  help  advance 
state  goals.  EPA  would  like  to  ensuire 
that  pollution  prevention  is  integrated  at 
the  state  level  by  providing  a  service 
which  supports  the  state's  strategic 
plan.  The  grant  application  narrative 
should  demonstrate  how  pollution 
prevention  activities  will  advance  state- 
environmental  goals  as  stated  in  the 
state  environmental  strategic  planning 
documents  or  either  PPA  or  PPG. 

v.  Promote  accomplishments  within 
the  state's  environmental  programs. 
EPA  realizes  the  importance  of 
documenting  the  program  effectiveness 
and  communicating  those  results  to  the 
affected  media  office.  EPA  wants  to 
ensure  that  the  environmental  programs 
in  the  stale  are  aware  of  the 
contributions  of  the  pollution 
prevention  program  within  their  sectors. 


programs,  and  geographic  areas  by 
making  a  link  between  the  regulatory 
program  and  the  activities  of  the 
pollution  prevention  program.  By 
creating  this  positive  feedback 
mechanism  to  the  state's  regulatory 
program,  the  grantee  can  market  their 
accomplishments  and  consequently 
help  promote  the  sustainability  of  the 
pollution  prevention  program.  Through 
IheTPIS  grants,  EPA  is  working  to 
encourage  better  awareness  by  the  state 
regulatory  and  media  programs  of  how 
pollution  prevention  and  the  state 
pollution  prevention  programs  are 
helping  the  regulatory  programs  address 
increasingly  complex  environmental 
management  problems.  Applications 
must  include  what  activities  the 
pollution  prevention  program  will 
undertake  to  ensure  communication  and 
feedback  to  the  regulatory  and  other 
environmental  programs  showing  bow 
pollution  prevention  is  helping  to 
advance  multimedia  environmental 
protection. 

3.  Identifiable  measures  of  success. 
For  each  of  the  activities  identified  in 
the  application,  the  applicant  must 
identify  how  and  what  criteria  they  are 
using  to  track  the  effectiveness  of  the 
activity.  Measures  of  success  should  be 
either  measures  of  environmental 
improvement,  or  should  be  directly 
linked  to  such  measures.  For  example, 
success  could  be  identified  by 
demonstrating  a  direct  link  between  the 
project's  activities  and  in  quantifiable 
reductions  in  pollution  generated  or  in 
the  natiu'al  resources  used. 

4.  Program  management.  Awards  for 
FY  2000  funds  will  be  managed  through 
the  EPA  regional  offices.  Applicants 
should  contact  their  EPA  Regional 
Pollution  Prevention  Coordinator,  listed 
under  Unit  XI  of  this  document,  to 
obtain  specific  deadlines  for  submitting 
proposals.  National  funding  decisions 
will  be  made  by  May  2000. 

Vm.  Infonnatlon  Clearinghouse  and 
Use  of  P2Rx  Regional  Centers 

The  Pollution  Prevention  Act  requires 
EPA  to  establish  a  source  reduction 
clearinghouse  to  "collect  and  compile 
information  reported  by  States  receiving 
grants  under  Section  6605  on  the 
operation  and  success  of  State  source 
reduction  programs."  The  Pollution 
Prevention  Information  Clearinghouse 
(PPIC)  was  created  with  the  idea  that 
through  technology  transfer,  education 
and  public  awareness,  it  is  possible  to 
reduce  or  eliminate  industrial 
pollutants.  The  PPIC  is  a  free, 
nonregulatory  service  offering  reference 
and  referral,  document  distribution,  and 
a  comprehensive  library  service.  The 
PPIC's  special  collection  comprises  state 
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and  Federal  publications,  pollution 
prevention  manuals,  training  materials, 
conference  proceedings,  case  studies, 
newsletters,  and  videos.  For  more 
information  on  this  collection,  please 
visit  their  web  site  at  http:// 
www.epa.gov/opptintr/library/ 
libppic.htm. 

A  priority  that  EPA  considers 
important  to  strengthen  state  P2 
activities  and  aid  the  formation  of 
partnerships  with  other  business 
assistance  providers  is  the  Pollution 
Prevention  Resource  Exchange  (P2Rx). 
EPA  has  allocated  a  portion  of  its  state 
grant  funds  to  develop  and  sustain 
regional  pollution  prevention  centers 
that  facilitate  and  serve  state  needs  in 
coordinating  training  and  information 
development.  EPA  believes  that  the 
P2Rx  network,  which  connects  and 
coordinates  regional  pollution 
prevention  information  centers,  can 
benefit  both  states  programs  and  their 
clients  by  improving  the  quality  and 
availability  of  pollution  prevention 
technical  information,  sharing 
information,  minimizing  duplication  of 
efforts  in  developing  materials  for 
training  and  technical  assistance 
providers,  providing  for  the 
development  of  quality  peer  reviewed 
P2  information,  and  expanding  their 
understanding  of  how  other  states  are 
addressing  the  needs  of  business 
assistance  providers. 

To  facilitate  the  transfer  of 
information  generated  by  pollution 
prevention  grant  dollars,  all  work 
products  (i.e.,  including  but  not  limited 
to  flyers,  fact  sheets,  pamphlets, 
handbooks,  model  curricula,  assessment 
and  audit  tools,  videos,  event  brochures 
etc.)  produced  with  Federal  PPIS  funds 
will  be  shared  with  the  appropriate 
regional  P2Rx  centers  as  well  as  a  copy 
to  the  PPIC.  The  PPIC  will  catalogue 
these  products  and  can  serve  as  a 
repository  of  prevention  grant 
information  products.  Please  contact  the 
EPA  Regional  Pollution  Prevention 
Coordinator,  listed  under  Unit  XI  of  this 
document,  for  more  information  on  the 
Pollution  Prevention  Resource 
Exchange.  Please  contact  Christopher 
Kent  (telephone:  (202)  260-3480;  e-mail: 
kenLchristopher@epa.gov)  for  more 
information  concerning  delivery  of  work 
products  for  the  PPIC  Collection. 

K.  Proposal  Narrative  Format 

To  clearly  document  the  activities 
listed  in  the  grant  proposal,  the 
.  narrative  portion  of  the  application 
should  include  a  summary  of  proposed 
activities  using  the  following  format: 

1.  A  description  of  the  proposed  work 
and  a  timeline  of  activities. 


2.  A  list  of  tasks  that  will  be  carried 
out.  \ 

3.  A  list  of  the  resulfh)g  deliverables 
that  will  be  produced.     \ 

X.  Progress  Report  / 

Progress  reports-atadue  to  the  EPA 
project  officer  every  April  and  October 
after  the  project  period  is  over  1  month 
old.  A  final  report  is  due  within  90  days 
of  the  end  of  the  grant  period. 

In  addition  to  the  EPA  project  officer's 
regionally  specific  required  number  of 
copies  of  deliverables,  please  forward 
one  copy  of  each  of  the  semi-annual 
progress  reports  and  the  final  reports 
(and  deUverables)  to  the  Pollution 
Prevention  Division  in  Washington  DC. 
Please  address  the  documents  to:  PPIS 
Grant  Products,  Pollution  Prevention 
Division  (7409),  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

The  narrative  in  the  progress  reports 
should  refer  back  to  the  staled  objectives 
and  timeline  of  the  original  grant 
application.  Beneath  each  objective,  the 
objective's  current  status  should  be 
reported.  Any  substantive  diversion 
fi'om  a  stated  objective,  or  any  deviation 
from  the  proposed  timeline  should  be 
explained.  Only  the  activities  required 
under  the  grant,  which  meet  EPA's 
definition  of  pollution  prevention, 
should  be  reported. 

At  a  minimum,  the  progress  reports 
should  also  include  the  following: 

1 .  A  short  summary  of  the 
accomplishments  for  the  reporting 
period. 

2.  Progress  on  completing  individual 
project  tasks 

3.  The  planned  and  actual  schedules 
for  task  completion. 

4.  ProjeclM  accomplishments  for  the 
next  reporting  period. 

5.  Data  on  financial  expenditures  by 
budget  category 

Any  printed  deliverables  required 
under  tiie  grant  should  be  enclosed  with 
the  first  report  following  the  date  the 
deliverable  was  due  to  be  produced. 

A  final  report  will  be  required  upon 
completion  of  the  grant. 

EPA  is  working  on  developing  a 
standard  electronic  format  for  use  by 
PPIS  grantees  in  reporting  their  grant 
activities.  Please  contact  the  EPA 
Regional  Pollution  Prevention 
Coordinator,  listed  under  Unit  XI  of  this 
document,  for  more  information  on  the 
GranTrack  Reporting  Form. 

XI.  Regional  Pollution  Prevention 
Coordinators 

The  EPA  Regional  Pollution 
Prevention  Coordinators  are: 

Region  I:  (Connecticut.  Maine. 
Massachusetts,  New  Hampshire.  Rhode 


[sland.  Verrooul)  Kira  lacobs.  JFK  Federal 
Bldg.  /  SPP,  Boston.  MA  0220.').  (617)  918- 
1817.  e-mail:  jacobs.kiradepa.gov 

Region  II;  (New  (ersey.  New  York.  Puerto 
Rico.  Virgin  Islands)  Danielle  Fuligni 
(SPMMB).  290  Broadway.  25(h  Floor.  New 
York.  NY  10007,  (212)  637-:i5IH.  »-raail: 
fuligni.daiuelle6epa.gov 

Region  111:  (Delawan:.  Maryland. 
Permsvlvania,  Virginia.  West  Virginia. 
DisUict  of  Columbia)  leff  Burke,  (3RA20), 
1650  Arch  St.,  Philadelphia  PA  19103-2029, 
(21S)  814-2761.  email:  burke.je89ep8.gov 

Region  IV:  (Alabama.  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Caioliaa.  South 
Carolina.  Tennessee)  Den  Ahem,  Atlanta 
Federal  Center,  61  Forsyth  St.  SW  ,  Atlanta, 
GA  30303,  (404)  $62-9028.  e-mail: 
aheni.dan^pa.gov 

Region  V:  (Illinois.  Indiana,  Michigan, 
Minnesota.  Ohio.  Wisconsin)  Phil  Kaplan. 
(DRP-al).  77  West  lackaon  Blvd..  Chicago.  IL 
60604-3590.  1312)  353-4669,  e-mail: 
kaplan.phil@epa.gov 

Region  VI:  (Arkansas,  Louisiana.  New 
Mexico.  Oklahoma,  Texas)  Eli  Martinez, 
(6EN-XP),  1445  Ross  Ave.,  12th  Floor,  Suite 
1200.  Dallas.  TX  75202.  (214)  665-2119.  e- 
mait;  martiDe7..eli®epa.gov 

Region  VII:  [Iowa.  Kansas.  Missouri, 
Nebraska)  Marc  Matthews.  (ARTD/TSPP), 
901  N  S"  St..  Kansas  City.  KS  66101, 1913) 
551-7517.  e-mail:  matthewsjnart:®epa.gov 

Region  XI:  (Colorado,  Montana,  North 
Dakota,  South  Dakota.  Utah,  Wyoming)  lohn 
Larson,  18P2-P2),  999  18th  SL,  Suite  500, 
Denver.  CO  80202-2405.  (3031  312-6030,  o- 
mail:  larson.)ohndepa.gov 

Region  IX:  (Arizona,  California.  Hawaii. 
Nevada.  .American  Samoa,  GuamI  Eileen 
Sheehan  (WST-1-1).  75  Hawthorne  Ave.. 
San  Francisco.  CA  94105. 14151  744-2190.  »- 
mail:  sbeehBn.eileen9epa.gov 

Region  X:  (Alaska,  Idaho,  Oregon. 
Washington)  Carolyn  Gangmark,  01-085, 
1200  Sixth  Ave  .  Seattle.  WA  98101.  (206) 
553-4072.  e-mail:  gangmark.caroi^Tidepa.gov 

List  ofSubiecIs 

Environmental  protection.  Grant 
administration.  Grants,  pollution 
prevention. 

Dated:  [}ecember  6.  1999. 

WUliam  R  Sanders,  m. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 
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SUMMARY:  This  document  provides 
information  on  the  availability  of  a 
fiscal  year  2000  grants  program 
announcement  for  the  award  of  up  to 
five  Hazardous  Substances  Research 
Centers.  The  areas  of  research  interest, 
outreach  activities,  eligibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedules 
are  set  forth  in  the  announcement. 
Grants  will  be  competitively  awarded 
following  peer  review. 

DATES:  The  deadline  date  for  receipt  of 
applications  is  Tuesday.  March  14, 
2000.  no  later  than  4  p.m.  ET. 

FOR  FURTHER  INFORMATION  COffTACT:  U.S. 
Environmental  Protection  Agency. 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(8703R).  401  M  Street  SW.  Washington. 
DC  20460.  telephone  (800)  490-9194. 
The  complete  announcement  can  be 
accessed  on  the  Internet  from  the  EPA 
home  page:  http-.//www. epa.gov/ncerqa 
under  "announcements." 

SUPPI^MENTARY  INFORMATION:  In  its 
Request  for  Applications  (RFA)  the  U.S. 
Environmental  Protection  Agency  (EPA) 
invites  grant  applications  to  support  the 
creation  of  up  to  five  new  Hazardous 
Substances  Research  Centers.  The 
Centers  will  address  priority  hazardous 
substance  research  and  training, 
technology  transfer,  and  technical 
assistance.  Awards  will  begin  after 
October  1.  2000.  Existing  Centers 
approaching  the  conclusion  of  their 
current  term  of  EPA  support  and  new 
consortia  are  eligible  to  submit 
proposals  to  this  solicitation.  All 
proposals  will  be  subjected  to  the  same 
review  process  and  review  criteria.  The 
RFA  provides  relevant  background 
information,  summarizes  EPA's  interest 
in  hazardous  waste  research  areas,  and 
describes  the  application  and  review 
process. 

EPA  contact  persons  for  this 
solicitation  are  Alfred  A.  Galli 
(galli.alfredSepa.gov).  telephone  202- 
564-6887.  and  Thomas  Veirs 
(veirs.tbomas^pa.gov).  telephone  202- 
564-6831, 

Dated:  Novemiwr  15.  1999. 
Norine  E.  Noonan. 

Assistant  Administrator  for  Reseairb  and 
Development. 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

[OPP-341438:  FRL-6484-31 

Organophosphate  Pesticides: 
Availability  of  Revised  Risk 
Assessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notices  announces  the 
availability  of  the  revised  risk 
assessments  and  related  documents  for 
one  organophosphate  pesticide, 
dimethoate.  In  addition,  this  notice 
starts  a  60-day  public  participation 
period  during  which  the  public  is 
encouraged  to  submit  risk  management 
ideas  or  proposals.  These  actions  are  in 
response  to  a  joint  initiative  between 
EPA  and  the  Department  of  Agriculture 
(USDA)  to  increase  transparency  in  the 
tolerance  reassessment  process  for 
organophosphate  pesticides. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-34143B.  must  be 
received  bv  EPA  on  or  before  February 
14,2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34143B  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo.  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460:  telephone 
number:  (703)  308-8004;  e-mail  address: 
angulo. karen®epa. gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  dimethoate.  including 
environmental,  human  health,  and 
agricultiiral  advocates:  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 


the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

n.  How  Can  I  Gel  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  documents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/. 

B.  In  Person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34143B.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  CBI.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 

4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34143B  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
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Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to;  "opp- 
docket@epa.gov."  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-34143B.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACrr." 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments 
and  related  documents  for  one 
organophosphate,  dimethoate.  These 
documents  have  been  developed  as  part 
of  the  pilot  public  participation  process 
that  EPA  and  USDA  are  now  using  for 


involving  the  pubUc  in  the  reassessment 
of  pesticide  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC).  which  was 
established  in  April  1998.  as  a 
subcommittee  imder  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Polic>'  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  risk  assessments 
and  risk  management  decisions.  EPA 
and  USDA  began  implementing  this 
pilot  process  in  August  1998,  to  increase 
transparency  and  opportimities  for 
stakeholder  consultation.  The 
documents  being  released  to  the  pubUc 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
dimethoate  preliminary  risk 
assessments,  which  where  released  to 
the  public  on  September  9, 1998  (63  FR 
48213)  (FRL-6030-2)  through  a  notice 
in  the  Federal  Register. 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk  management 
for  dimethoate.  The  Agency  is  providing 
an  opportunity,  throu^  this  notice,  for 
interested  parties  to  provide  written  risk 
management  proposals  or  ideas  to  the 
Agency  on  the  pesticides  specified  in 
this  notice.  Such  comments  and 
proposals  could  address  ideas  about 
how  to  manage  dietary,  occupational,  or 
ecological  risks  on  specific  dimethoate 
use  sites  or  crops  across  the  United 
States  or  in  a  particular  geographic 
region  of  the  country.  To  address  dietary 
risk,  for  example,  commenters  may 
choose  to  discuss  the  feasibility  of  lower 
application  rates,  increasing  the  time 
interval  between  application  and 
harvest  ("pre-harvesi  inter\'als"). 
modifications  in  use.  or  suggest 
alternative  measures  to  reduce  residues 
contributing  to  dietary  exposure.  For 
occupational  risks,  for  example, 
commenters  may  suggest  personal 
protective  equipment  or  technologies  to 
reduce  exposure  to  workers  and 
pesticide  handlers.  For  ecological  risks, 
commenters  may  suggest  ways  to  reduce 
environmental  exposure,  e.g..  e.xposure 
to  birds,  fish,  mammals,  and  other  non- 
target  organisms.  EPA  will  provide  other 
opportunities  for  public  participation 


and  comment  on  issues  associated  with 
the  organophosphate  tolerance 
reassessment  program.  Failure  to 
participate  or  comment  as  part  of  this 
opportunity  will  in  no  way  prejudice  or 
limit  a  commenter's  opportunity  to 
participate  fully  in  later  notice  and 
comment  processes.  All  comments  and 
proposals  must  be  received  by  EPA  on 
or  before  February  14.  2000  at  the 
addresses  given  under  the 
"ADDRESSES"  section.  Comments  and 
proposals  will  become  part  of  the 
Agency  record  for  the  organophosphate 
specified  in  this  notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  December  8. 1999. 
lack  E.  Hoosenger, 
Acting  Director.  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  99-32651  Filed  12-15-99;  8:4S  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-901;  Fm.-6393-4] 

Notice  Of  Filing  a  Pestlckle  Petition  to 
Establish  a  Tolerance  tor  Certain 
Pesticide  Chcmicsls  in  or  on  Food 

AGENCY:  EnN-ironmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regtdations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-901 .  must  be 
received  on  or  before  lanuary  18.  2(X)0 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMA-nON" 
section.  To  ensure  proper  receipt  by 
EPA.  it  is  imperative  that  you  identif\' 
docket  control  number  PF-901  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Oriss  Benmhend.  Biopesticides 
and  Pollution  Prevention  Dixision 
(751 IC).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St..  SW..  Washington.  DC  20460; 
telephone  number.  (703)  306-9525;  and 
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e-mail  address: 
benmhend.driss@epa.gov. 
SUPPLEHIENTABY  INFORMATIOH: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manu&cturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 

Examples  o(  poten- 
tially  aHected  entitles 

Industry 

311 
3ZS32 

Food  manufacturinfl 
Pesticide  manufac- 
kiring 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
CNAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Dixuwent  and  Other  Belated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Enviromnental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/redigstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
901 .  The  official  record  consists  of  the 
docimients  specifically  referenced  in 
this  action,  any  public  conmienls 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 


physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  whicii 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  lefierson  Davis  Highway, 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  30S-580S. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-901  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  E-mail 
to:  "opp-docket®epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-901 .  Electronic  conunents 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 


document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  'FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Conunents  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  bivden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemical  in 
or  on  various  food  commodities  under 
section  408  of  the  Federal  Food.  Drug, 
and  Comestic  Act  (FFDCA).  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2};  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 
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listofSubiectB 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  2,  1999. 

lanet  L.  Andenen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FITXIA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Agrotol  Intematiaiul 

9P606S 

EPA  has  received  a  pesticide  petition 
(9F06065)  ftT3m  Agrotol  International, 
7322  Southwest  Freeway,  Suite  1400, 
Houston,  TX  77074,  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  to  establish  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
biochemical  pesticide  phosphorous 
acid. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA.  as  amended,  Agrotol 
International  has  submitted  the 
following  summary  of  information,  data, 
and  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Agrotol  International  and 
EPA  has  not  fully  evaluated  the  merits 
of  the  pesticide  petition.  The  summary 
may  have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Agtrol  International  has  applied  for 
registrations  of  two  products  containing 
phosphorous  acid  as  the  sole  active 
ingredient  (a.i).  One  product. 
Phosphorous  Acid  Technical,  is  a 
mantifacturing-use  product  containing 
the  a.i  at  71%.  This  product  is  intended 


for  use  in  formulating  fungicidal 
products  for  application  to  terrestrial 
food  crops.  The  other  product,  Agri- 
Phos  Agricultural  Fungicide,  is  an  end- 
use  product  containing  the  56.2% 
mono-  and  dibasic  sodiiun,  potassium 
and  ammonium  salts  of  phosphorous 
acid  (36.3%  phosphorous  acid).  This 
product  is  a  fungicide  intended  for 
application  to  terrestrial  food  crops,  i.e., 
avocado,  Brassica  crops,  caneberry, 
citrus,  curcubit  crops,  ginseng,  grape, 
hops,  leafy  vegetables,  onions  (dry 
bulb),  pineapple,  pome  fruit,  strawberry, 
and  tomato. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues — plant 
metabolism.  Phosphorous  acid  is 
rapidly  degraded  in  the  environment  to 
yield  hydrogen  and  phosphite  ions. 
Release  of  hydrogen  ions  vyill  increase 
the  pH  of  the  plants  surface,  which  will 
be  moderated  by  the  amount  of 
neutralizing  ions  present,  the  buffering 
capacity,  and  the  amount  of  dilution 
possible.  Phospliite  ions  are  available 
for  uptake  by  plants  usually  in  the  form 
of  ammoniim),  calcium,  and  potassium 
and  sodium  phosphites  (phosphite 
salts). 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  Magnitude  of  residue  Agtrol 
has  requested  a  waiver  for  all  residue 
chemistry  data  requirements  because 
phosphorous  acid  per  se  is  not  expected 
to  be  found  in  or  on  raw  agricidttjral 
commodities  (RAC).  Phosphorous  acid 
sprayed  on  plants  is  expected  to 
dissociate  rapidly  releasing  hydrogen 
and  phosphite  ions.  The  ions  are 
available  for  uptake  by  plants  usually  in 
the  form  of  ammonitun.  calcium  and 
potassium  and  sodium  phosphites 
(phosphite  salts).  Many  phosphite  salts 
are  generally  recognized  as  safe  (GRAS). 
See  21  CFR  182.3616, 182.3637, 
182.3739. 182.3766, 182.3796,  and 
184.1764.  Moreover,  natural  means  are 
expected  to  moderate  the  accumulation 
of  these  ions  on  plants. 

3.  Analytical  method.  Agtrol 
International  has  not  submitted  a 
practical  analytical  method  for  the 
detection  and  measurement  of  pesticide 
chemical  residues.  Phosphorous  acid 
per  se  is  not  expected  to  be  found  in  or 
on  RACs.  because  once  this  chemical  is 
released  into  the  environment  it 
dissociates  rapidly  to  form  hydrogen 
and  phosphite  ions. 

C.  Mammahan  Toxicological  Profile 

1.  Acute  toxicity.  Phosphorous  acid  is 
of  high  acute  toxicity  through  the  oral, 
dermal,  and  inhalation  routes  of 
exposure.  Phosphorous  acid  is  corrosive 


to  eyes  and  skin.  However,  results  of 
studies  conducted  on  A^-Phos 
Agricultural  Fungicide,  the  end-use 
product  for  which  Agtrol  International 
has  applied  for  registration,  demonstrate 
that  this  product  has  a  low  order  of 
toxicity.  The  acute  oral  LDw  in  the  rat 
was  greater  than  5,000  milligrams  per 
kilograms  (mg/kg)  of  bodN-weight.  The 
acute  dermal  LDw  in  the  rat  was  greater 
than  5,000  mg/kg  of  bodyweight.  The 
acute  inhalation  LCw  in  the  rat  was 
greater  than  2.06  milligrams  per  liter 
(mg/L).  The  product  vras  found  slightly 
irritating  to  the  skin  of  guinea  pigs  and 
produced  irritation  to  the  eyes  or  rabbits 
that  cleared  within  48  hours.  The 
product  was  not  positive  in  guinea  pigs 
for  skin  sensitization. 

2.  Developmental/reproductive 
effects,  chronic  effects  and 
carcinogenicity.  There  is  adequate 
information  available  frvm  literatiue 
sources  to  characterize  the  toxicity  of 
phosphorous  acid.  Phosphorous  acid 
can  affect  human  health  through 
inhalation  of  mist,  ingestion,  and 
contact  with  the  skin  and  eyes.  It  will 
cause  corrosive  effects  (bums  or 
irreversible  damage)  to  the  eyes.  skin, 
throat,  digestive  tract,  upper  respiratory 
tract  and  nose.  Signs  of  overexposure  to 
this  chemical  are  severe  burning  of  eyes 
and  skin,  possible  nausea  and  vomiting, 
coughing,  burning  and  tightness  of  the 
chest  and  shortness  of  breath.  Based  on 
corrosiveness  and  then  current  use 
patterns  for  the  mineral  acids,  EPA  did 
not  require  these  studies  as  part  of  the 
ReregistraUon  Eligibility  Decision  on 
Mineral  Acids  (EPA  738-R-029;    - 
December  1993). 

3.  Endocrine  disruption.  Phosphorous 
acid  does  not  belong  to  a  class  of 
chemicals  known  or  suspected  of  having 
adverse  effects  on  the  endocrine  system. 
Further.  Agtrol  International  is  not 
aware  of  any  evidence  that  phosphorous 
add  has  any  effect  on  endocrine 
functiotL  Last,  there  is  no  evidence  that 
phosphorous  acid  bioaccumulates  in  the 
envirotunent. 

D.  Aggregate  Exposure 

I.  Dietary  exposure — i.  Food.  No 
dietary  exposure  is  expected.  When 
phosphorous  acid  is  applied  to  growing 
crops  in  the  environment  it  rapidly 
dissociates  to  form  hydrogen  and 
phosphite  ioiu. 

ii.  Drinking  water — drinking  water 
exposure.  No  significant  exposure  is 
expected  to  result  from  phosphorous 
acid  because  it  is  likely  to  be 
biodegraded  in  the  terrestrial  and 
aquatic  environments  to  hydrogen  and 
phosphite  ions.  The  effects  on  humans 
resulting  from  anticipated 
concentrations  to  these  ions  due  to 
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agricultural  uses  will  be  moderated  by 
natural  means.  Moreover,  there  is  no 
potential  for  either  ion  to  be 
significantly  accumulated  by  the  biota. 
Phosphorous  acid  is  not  regulated  under 
the  Safe  Drinking  Water  Act:  therefore; 
no  maximum  contaminant  level  (MCL) 
has  been  established  for  it. 

2.  Non-dietary  exposure.  The  primary 
non-pesticidal  uses  of  phosphorous  aind 
are  industrial  in  closed  production 
systems.  There  are  no  residential, 
indoor,  school,  or  day  care  uses 
proposed  for  this  product.  The  proposed 
use  pattern  is  for  agricultural  food 
crops.  Therefore,  there  is  no  potential 
for  non-occupational  exposure  to  the 
general  population. 

E.  Cumulative  Exposure 

Agri-Phos  .\griculturai  Fungicide  may 
share  a  common  metabolic  mechanism 
with  other  salts  of  phosphorous  acid 
(such  as  calcium);  however,  due  to  their 
limited  use,  these  other  salts  are  not 
expected  to  pose  significant 
contributions  to  the  cumulative  effects 
from  the  agricultural  fungicidal  use  of 
Agri-Phos  Agricultural  Fungicide. 

F.  Safety  Determination 

1.  U.S.  population.  Aggregate 
exposure  to  phosphorous  acid  is 
expected  to  be  minimal.  There  is  very 
little  potential  for  exposure  to 
phosphorous  acid  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposures.  This  chemical  will  be 
applied  to  agricultural  food  crops  by 
commercial  applicators.  Once  released 
into  the  enviromnent.  the  chemical 
rapidly  dissociates  to  form  hydrogen 
and  phosphite  ions.  The  hydrogen  ions 
affect  pH,  but  this  is  moderated  by 
natural  means.  Many  phosphite  salts  are 
GRAS.  See  21  CFR  182.3616,  182.3637, 
182.3739, 182.3766.  182.3796.  and 
184.1764.  Therefore,  die  health  risk  to 
humans  is  negligible  based  on  the  low 
toxicity  of  these  ions  and  a  low 
application  rate  for  the  a.i,  and  one  can 
conclude  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  phosphorous  acid. 

2.  Infants  and  children.  Aggregate 
exposure  to  phosphorous  acid  is 
expected  to  be  minimal.  There  is  very 
little  potential  for  exposure  to 
phosphorous  acid  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposures.  This  chemical  will  be 
applied  to  agricultural  food  crops  by 
commercial  appUcators.  Once  released 
into  the  environment,  the  chemical 
rapidly  dissociates  to  form  hydrogen 
and  phosphite  ions.  The  hydrogen  ions 
affect  pH.  but  this  is  moderated  by 
natural  means.  Many  phosphite  salts  are 
GRAS.  See  21  CFR  182.3616. 182.3637, 


182.3739, 182.3766,  182.3796,  aiid 
184.1764.  Therefore,  the  health  risk  to 
humans  is  negligible  based  on  the  low 
toxicity  of  these  ions  and  a  low 
application  rate  for  the  a.i,  and  one  can 
conclude  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  bom  aggregate 
exposure  to  phosphorous  acid  residues. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Phosphorous  acid  does  not  belong  to 
a  class  of  chemicals  known  or  suspected 
of  having  adverse  effects  on  the  immune 
and  endocrine  systems.  Further.  Agtrol 
International  is  not  aware  of  any 
evidence  that  phosphorous  acid  has  any 
effect  on  immune  and  endocrine 
functioos.  Last,  there  is  no  evidence  that 
phosphorous  acid  bioaccumulates  in  the 
environment. 

H.  Existing  Tolerances 

No  tolerances  have  been  established 
for  residues  of  phosphorous  acid  in 
RACs  and  or  processed  food/feed. 
Oisodium  phosphate,  monoammonium 
phosphate,  diammonium  phosphate  and 
potassium  phosphate  have  been 
exempted  from  the  requirement  of  a 
tolerance  under  40  CFR  part  180.1CX)1. 

/.  International  Tolerances 

No  maximum  residue  levels  (MRLs) 
have  been  established  for  phosphorous 
acid  by  the  Codex  Alimentarius 
Commission  (CODEX). 
IFR  Doc.  99-32654  Filed  12-15-99;  8:45  ami 
Bujio  cooe  Mao-w-F 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  NoUcm; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  Usted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  30.  1999. 


A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue.  P.O.  Box  291 .  Minneapolis, 
Minnesota  55480-0291; 

I .  lames  G.  Sneer  Revocable  Living 
Trust,  Mountain  Lake.  Minnesota,  with 
James  G.  Sneer  as  trustee;  to  acquire 
79.9  percent  of  the  voting  shares  of 
Farmers  State  Corporation.  Mankato, 
Minnesota,  and  thereby  indirectly 
acquire  United  Prairie  Bank-Jackson. 
Jackson.  Minnesota:  United  Prairie 
Bank-Madison.  Madison.  Miimesota: 
United  Prairie  Bank-New  Ulm.  New 
Ulm.  Minnesota:  Green  Lake  State  Bank. 
Spicer.  Minnesota:  United  Prairie  Bank- 
Slayton,  Slayton,  Minnesota;  and  United 
Prairie  Bank,  Moimtain  Lake, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Decemtier  10. 1999. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
IFR  Doc  99-32549  Filed  12-15-99;  B:45  ami 
aiUJHG  COOE  EIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  (jovemors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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Governors  not  later  than  January  10. 
2000. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttiill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1.  Dime  Bancorp,  Inc.,  New  York. 
New  York;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Hudson  United 
Bancorp.  Mahwah.  New  Jersey,  and 
thereby  indirectly  acquire  Hudson 
United  Bank.  Mahwah.  New  Jeraey. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond.  Virginia  23261-4528: 

1.  Virginia  Corrunonwealth  Financial 
Corporation.  Culpeper.  Virginia;  to 
acquire  100  percent  of  the  voting  shares 
of  Caroline  Savings  Bank.  Bowling 
Green,  Virginia. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Bruning  Bancshares.  Inc.,  Bruning, 
Nebraska:  to  acquire  100  percent  of  the 
voting  shares  of  The  Commercial  State 
Bank.  Clay  Center.  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  10. 1999. 
Robert  deV.  FrtersoD. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-32548  Filed  12-15-99:  8:45  am] 
MUJNO  COOE  iailMII-f 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  i  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 


question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  10.  2000. 

A,  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-ODOl: 

1 .  The  Toronto-Dominion  Bank, 
Toronto,  Ontario,  Canada;  to  acquire  all 
of  the  shares  of  CTTUSA,  FSB,  Naples, 
Florida,  and  thereby  engage  in  operating 
a  savings  and  It^an  association  pursuant 
to  S  225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  10.  1999. 
Robert  deV,  Fnerstui. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-32550  Filed  12-15-99;  8:45  ami 
aiUMG  CODE  S}1M)1-F 


OFFICE  OF  GOVERNMENT  ETHICS 

Submlssk>n  for  OMB  Review; 
Comment  Request:  Proposed 
Paperwork  Renewal  of  a  Moderately 
Revised  Version  of  the  SF  278 
Executive  Branch  Personnel  Publk: 
Financial  Dlsck>sure  Report 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTKM:  Notice. 

summary:  The  Office  of  Government 
Ethics  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
moderately  revised  version  of  the  OGE- 
sponsored  Standard  Form  (SF)  278 
Executive  Branch  Persoimel  PubUc 
Financial  Disclosure  Report  for  a  three- 
year  extension  of  approval  under  the 
Paperwork  Reduction  Act. 
DATES:  Comments  on  this  proposal 
should  be  received  by  January  18,  2000. 
ADDRESSES:  Clomments  should  be  sent  to 
Joseph  F.  Lackey.  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  E)C  20503;  telephone:  202- 
395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  £.  Gressman  or  Michael  J. 
Lewandowski  at  the  Office  of 
Government  Ethics;  telephone;  202-208- 
8000,  extension  1110  or  1185;  TDD: 
202-208-8025;  FAX;  202-208-8037.  A 
mark-up  copy  of  the  SF  278  form  as 
proposed  for  revision  may  be  obtained, 
without  charge,  by  contacting  either  Mr. 
Gressman  or  Mr.  Lewandowski. 


SUPPLEMENTARY  INFORMATKM:  The  Office 
of  Government  Ethics  has  submitted  to 
OMB  a  moderately  revised  version  of 
the  SF  278  Executive  Branch  Personnel 
Public  Financial  Disclosure  Report 
(OMB  control  number  3209-0001)  for  a 
three-year  extension  of  approval  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35).  The  paperwork 
approval  for  the  current  version  of  the 
SF  278  will  continue  until  OMB  grants 
approval  for  the  new  revised  edition  of 
the  form.  Since  modifications  to  the 
standard  form  are  being  proposed,  OGE 
will  also  seek  General  Services 
Administration  (CSA)  clearance  for  the 
modified  form  once  OMB  paperwork 
approval  for  it  is  received.  The  original 
printed  forms  of  the  new  edition  will  be 
stocked  through  GSA  (see  below)  and 
will  probably  have  a  yellow  or  green 
barJcground  shading  to  help  distinguish 
them  frx>m  the  existing  forms  that  they 
will  supersede. 

The  Office  of  Government  Ethics,  as 
the  supervising  ethics  office  for  the 
executive  branch  of  the  Federal 
Government  under  the  Ethics  in 
Government  Act  (the  Ethics  Act).  5 
U.S.C.  appendix,  is  the  sponsoring 
agency  for  the  Standard  Form  278.  the 
most  recent  edition  of  which  is  that  of 
June  1994.  The  prior  January  1991 
edition  has  also  remained  usable  until 
supplies  are  exhausted.  No  earUer 
editions  can  be  used.  The  forthcoming 
now  early  2000  edition  of  the  SF  278 
report  form  will  supersede  those  prior 
editions  and  must  be  used  instead  of 
them  once  available,  probably  late  next 
winter  or  next  spring.  If  the  new  edition 
is  not  ready  in  time  for  an  orderly 
transition  before  the  May  2000  calendar 
year  1999  annual  SF  278  report  filing 
season.  OGE  will  provide  for  a  grace 
period  during  which  the  1994  (or  1991) 
forms  may  still  be  used  and  will  so 
inform  executive  branch  departments 
and  agencies.  In  accordance  with 
section  102  of  the  Ethics  Act.  5  U.S.C. 
appendix,  section  102,  and  OGE's 
implementing  financial  disclosure 
regulations  at  5  CFR  part  2634.  die  SF 
278  collects  pertinent  financial 
information  from  certain  officers  and 
high-level  employees  in  the  executive 
branch  for  conflicts  of  interest  review 
and  public  disclosure.  The  financial 
information  collected  under  the  statute 
and  regulations  relates  to:  assets  and 
income;  transactions;  gifts, 
reimbursements  and  travel  expenses; 
liabilities:  agreements  or  arrangements: 
outside  positions;  and  compensation 
over  $5,000  paid  by  a  source — all 
subject  to  various  reporting  thresholds 
and  exclusions. 

The  SF  278  is  completed  by 
candidates,  nominees,  new  entrants. 
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incumbents  and  tenninees  of  certain 
high-level  positions  in  the  executive 
branch  of  the  Federal  Government.  The 
OfBce  of  Government  Ethics,  along  with 
the  agencies  concerned,  conducts  the 
review  of  the  SF  278  reports  of 
Presidential  nominees  subject  to  Senate 
confirmation.  These  reports  are  filed  by 
both  incumbent  Government  officials 
and  private  citizens  who  have  been  so 
nominated.  The  Office  of  Government 
Ethics'  paperwork  estimates  in  this 
notice  are  based  on  the  anticipated 
number  of  such  nominee  SF  278  reports 
filed  by  private  citizens  (and  their 
private  representatives — lawyers, 
accountants,  brokers  and  bankers),  those 
who  file  termination  reports  from  such 
positions  after  their  Government  service 
ends,  as  well  as  Presidential  and  Vice 
Presidential  candidates  (whose  reports 
OGE  also  reviews)  who  are  private 
dtizans.  In  light  of  OGE's  experience 
over  the  past  three  years  (1996-1998). 
the  estimate  of  the  total  nimiber,  on 
average,  of  SF  278  report  forms  expected 
to  be  filed  annually  at  OGE  by  private 
citizen  members  of  the  public  (as 
opposed  to  current  Federal  employees). 
is  being  somewhat  reduced  to  260.  The 
prior  paperwork  burden  estimate  was 
280  OGE-processed  SF  278  reports  per 
year.  The  OGE  estimate  covers  the  next 
three  years.  1999-2001,  including  a 
significant  increase  in  SF  278  reports 
anticipated  with  the  transition  following 
the  foil  2000  Presidential  election. 

The  estimated  average  amount  of  time 
to  complete  the  SF  278  report  form, 
including  review  of  the  instructions  and 
gathering  of  needed  information, 
remains  the  same  at  three  hours.  Thus, 
the  overall  estimated  annual  public 
burden  for  the  SF  278  for  the  private 
citizen^ representative  nominee, 
candidate  and  terminee  report  forms 
processed  at  OGE  is  being  reduced  from 
840  to  780  hours  (260  forms  times  3 
hours  per  form).  Moreover,  OGE 
estimates,  based  on  the  agency  ethics 
program  questionnaire  responses  for 
1996-1998,  that  an  average  of  some 
21,S00  SF  278  report  forms  are  filed 
annually  at  departments  and  agencies 
tliroughout  the  executive  branch.  Most 
of  those  executive  branch  filers  are 
current  Federal  emplovees  at  the  time 
they  file,  but  certain  candidates  for 
President  and  Vice  President,  nominees, 
new  entrants  and  terminees  complete 
the  form  either  before  or  after  their 
Government  service  The  percentage  of 
private  citizen  filers  branchwide  is 
estimated  at  no  more  than  5%  to  10%. 
or  some  1.050  to  2,100  per  year  at  most. 

On  July  12.  1999.  OGE  published  a 
first  roimd  paperwork  notice  of  its 
forthcoming  request  for  three-year 
extension  of  paperwork  approval  for  the 


SF  278.  See  64  FR  37536-37539.  Four 
comments  were  received  from  executive 
branch  agencies,  together  with  several 
in-house  OGE  comments.  One  of  the 
agency  comments  recommended  that 
the  present  columnar  format  for 
reporting  the  various  categories  of  value 
for  assets,  income,  transactions,  and 
liabilities  be  changed  to  a  letter  code 
valuation  system.  The  agency  expressed 
the  view  that  uniform  use  of  letter  codes 
would  provide  a  single,  consistent 
method  for  reporting  values  throughout 
the  form.  The  agency  also  urged  the  SF 
278  be  changed  from  its  present 
"landscape"  (sideways)  orientation  to  a 
"portrait"  orientation.  After  due 
consideration,  OGE  has  decided  not  to 
adopt  these  suggestions  for  the  SF  278 
as  currently  proposed  for  revision.  Any 
such  changes  would  dramatically 
change  both  the  report  template  and  the 
overall  reporting  format  At  this  point  in 
the  paperwork  renewal  process,  such 
major  changes  could  further  delay 
clearance  of  the  needed  new  edition  of 
the  SF  278.  However,  OGE  will 
seriously  consider  making  such 
changes,  which  appear  particularly 
suited  to  the  developing  field  of 
electronic  forms,  to  the  next  edition  of 
the  report  form  in  the  future,  possibly 
even  in  advance  of  the  regular  full  three- 
year  paperwork  cycle. 

In  addition.  OGE  received  two 
conunents  recommending  changes  to 
reporting  categories  to  simplify  them 
and  to  more  closely  track  the  dollar 
limits  of  certain  exemptions  from  the 
personal  financial  interests  regulation  at 
5  CFR  part  2640.  In  response.  OGE  notes 
that  changing  reportable  categories 
would  require  that  Congress  amend  the 
Ethics  Act  which  directly  specifies  the 
categories  of  value  to  be  reported  for 
income,  assets,  transactions  and 
liabilities.  See  section  102(a)(1)(B)  and 
(d)(1)  of  the  Ethics  Act.  5  U.S.C. 
appendix,  section  102(a)(1)(B)  and 
(d)(1).  The  Office  of  Government  Ethics 
would  need  to  carefully  consider  any 
possible  recommendation  for  a 
legislative  revision  so  that  any  change 
proposed  would  simplify  rather  than 
complicate  the  already  intricate 
categories  required.  TUs  is  beyond  the 
scope  of  the  present  paperwork  process. 
Moreover,  OGE  notes  that  it  is 
considering  changing  some  of  the 
exemptive  categories  under  its  part  2640 
regulation.  Thus,  at  the  present  time, 
OGE  does  not  intend  to  seek  any 
changes  to  the  reporting  categories. 

Another  commenting  agency 
recommended  that  OGE  make 
completion  of  the  new  proposed  filing 
extension  check-off  box  (in  the 
reviewing  officials  comments  box  on  the 
bottom  of  the  front  page  of  the  SF  278 


report  form)  optional.  Upon  review, 
OGE  has  determined  that  the  benefits  of 
incorporating  the  new  check-off  box 
warrant  its  inclusion  as  a  required  part 
of  the  form.  The  new  box  vnll  save 
agency  ethics  officials  and  OGE  staff 
follow-up  time  and  effort  in  instances 
when  a  report  otherwise  appears  to  be 
filed  late,  with  the  necessity  to  ascertain 
if  a  late  filing  fee  is  due  unless  an  OGE 
waiver  thereof  is  sought  and  granted. 

Most  of  the  proposed  moderate 
revisions  OGE  is  recommending,  as 
indicated  in  the  first  round  Federal 
Register  notice,  result  from  our  own 
experience  and  review  for  updating, 
though  some  come  from  agency 
suggestions  received  from  time  to  time 
as  well  as  in  response  to  the  noti(». 
Among  the  new  modifications  proposed 
to  the  SF  278  is  the  incorporation  into 
the  form  of  certain  changes  in  the 
reporting  law  as  regards  higher-category 
(over  $1,000,000)  assets,  income  and 
Uabililies.  To  date.  OGE  has  asked 
executive  branch  departments  and 
agencies  in  a  series  of  DAEOgrams  over 
the  years  to  so  notify  filers 
administratively.  Moreover,  as  noted  in 
the  first  round  paperwork  notice,  OGE 
has  recently  determined  that 
transactions  are  included  in  the  higher- 
category  reporting  requirement.  The 
inclusion  of  higher-value  categories  for 
transactions  will  only  affect  future  SF 
278  reports  once  the  proposed  modified 
form  receives  its  final  paperwork 
approval  and  is  made  available  by  OCX 
and  GSA.  As  noted  in  the  mark-up  copy 
of  the  SF  278  as  proposed  for  revision 
available  from  OGE  (see  the  FOR 
FURTHER  INFORMATKM  (MNTACT  section 
above),  these  higher  categories  for  items 
of  filers  (including  items  jointly  held 
with  a  spouse  or  dependent  children) 
will  be  specified  in  new  notes  proposed 
on  page  1 1  of  the  SF  278  instructions  as 
weU  as  on  Schedules  A,  B  and  C  of  the 
report  form. 

In  response  to  one  of  the  agency 
comments  noted  above  seeking 
consistency  for  the  format  of  reporting 
of  categories  of  value  throughout,  the 
new  higher  categories  would  now  be 
included  in  additional  columns  (instead 
of  write-in  letter  codes  as  previously 
proposed)  on  those  schedules.  For 
assets,  transactions  and  liabilities,  the 
new  higher  categories  are:  $1,000,001  to 
$5,000,000;  $5,000,001  to  $25,000,000: 
$25,000,001  to  $50,000,000:  and  over 
$50,000,000.  For  income,  the  higher 
categories  are:  $1,000,001  to  $5,000,000: 
and  over  $5,000. (XK).  As  to  any  such 
items  held  solely  by  a  filer's  spouse  or 
dependent  children,  only  the  traditional 
"over  $1,0(X),000"  column,  which  is 
being  retained,  would  need  to  be 
checked.  In  addition.  OGE  proposes  to 
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include  on  page  5  of  the  form 
instructions  a  notice  of  the  requirement 
to  report  the  category  of  reportable  trust 
interests,  including  the  new  higher 
values,  for  those  filers  who  have  Ethics 
Act  qualified  blind  or  diversified  trusts 
(as  well  as  a  separate  brief  mention  of 
the  reportability  of  trust  interests  as  to 
which  the  filer  is  a  trustee).  In  such 
instances.  OGE  advises  concerned  filers 
and  their  agencies  of  the  application  of 
this  provision,  which  does  not  apply  to 
trusts  executed  prior  to  luly  24,  1995, 
that  preclude  the  beneficiary  from 
receiving  information  on  the  total  cash' 
value  of  any  such  trust  interest.  See 
sections  20  and  22  of  the  Lobbying 
Disclosure  Act  of  1995.  Public  Law  104- 
65,  which  amended  section  102(a)(1)(B), 
(d)(1)  and  (e)(1)  and  added  new  section 
102(a)(B)  of  the  Ethics  Act,  5  U.S.C. 
appendix,  section  102(a)(1)(B),  (a)(8), 
(d)(1)  and  (e)(1).  The  Office  of 
Government  Ethics  will  revise  its 
executive  branchwide  regulations  at  5 
CFR  2634.301  and  2634.302  to  reflect 
the  higher-value  categories. 

In  addition,  OGE  is  adding  an 
adjustment  of  the  gifts/travel 
reimbursements  reporting  thresholds  for 
the  SF  278  that  needs  to  be  made  since 
GSA  earlier  this  year  raised  "minimal 
value"  to  $260  or  less  for  the  three-year 
period  1999-2001  (from  the  prior  level 
of  $245  or  less)  under  the  Foreign  Gifts 
and  Decorations  Act,  5  U.S.C.  7342.  See 
64  FR  13700-13701  (March  22,  1999), 
revising  the  GSA  foreign  gifts  regulation 
at  41  CFR  101-49,001-5.  Because  the 
foreign  gifts  "minimal  value"  is  now 
over  $250,  the  Ethics  Act  financial 
disclosure  gifts/reimbursements 
reporting  thresholds,  at  5  U.S.C. 
appendix,  section  102(a)(2)(A)  and  (B), 
which  are  pegged  to  any  such  increase, 
are  being  adjusted  to  "more  than  $260" 
for  the  aggregation  level  of  reporting  and 
"$104  orTess"  for  gifts  and 
reimbursements  which  do  not  have  to 
be  counted  in  the  aggregate  threshold.  In 
a  forthcoming  rulemaking,  OGE  will 
revise  those  reporting  thresholds  as 
found  at  5  CFR  2634.304  (a),  (b)  and  (d) 
of  its  executive  branch  regulations. 
Since  OGE  expects  that  GSA  will  adjust 
"minimal  value"  every  three  years,  the 
ethics  reporting  thresholds  for  gifts  and 
reimbursements  will  now  likely  have  to 
be  adjusted  every  three  years  as  well  (as 
coordinated  with  paperwork  renewals, 
as  nearly  as  possible). 

Moreover,  as  noted  on  the  mark-up 
copy  of  the  form  as  proposed  to  be 
revised,  OGE  has  now  dropped  the  old 
reference  on  page  1 1  of  the  instructions 
to  the  specific  dollar  amoimt  of  the  civil 
monetary  penalty  for  prohibited  uses  of 
an  SF  278  report  to  which  access  has 
been  gained.  Instead,  the  reference  will 


simply  be  to  the  civil  monetary  penalty 
which  can  be  assessed.  The  penalty 
under  section  104(a)  of  the  Ethics  Act, 
5  U.S.C.  appendix,  section  104(a).  was 
raised  effective  September  29, 1999, 
from  $10,000  to  $11,000  in  coordinated 
OGE  and  Department  of  Justice  inflation 
adjustment  rulemakings  under  the  1996 
Debt  Collection  Improvement  Act 
revisions  to  the  1990  Federal  Civil 
Penalties  Inflation  Adjustment  Act,  at 
28  U.S.C.  2461  note.  The  OGE 
rulemaking,  in  pertinent  part,  revised  5 
CFR  2634.703  of  the  executive 
branchwide  financial  disclosure 
regulation.  See  OGE's  amendatory 
rulemaking  as  published  at  64  FR 
47095-47097  (August  30,  1999)  and 
Justice's  amendator\'  rulemaking  as 
published  at  64  FR  47099-47104 
(August  30.  1999).  The  removal  of  the 
specific  dollar  amount  reference  in  the 
SF  278  instructions  will  avoid  the  need 
to  revise  or  annotate  the  form 
periodically  in  the  future  when  OGE 
and  the  Justice  Department  further 
adjust  that  civil  monetary  penalty 
piu'suant  to  additional  rulemakings, 
which  are  to  be  issued  at  least  once 
every  four  years  under  the  inflation 
adjustment  law. 

Also,  now  on  page  3  of  the 
instructions,  OGE  would  parenthetically 
reference  the  extra  time  grantable 
pursuant  to  a  filing  extension — up  to  45 
days  by  the  filer's  ageiK:y  and  up  to  an 
additional  45  days  by  OGE.  See  5  U.S.C. 
appendix,  section  101(gJ(l)  of  the  Ethics 
Act  and  5  CFR  2634.201  (0  of  OGE's 
regulations  thereunder.  In  addition,  as 
mentioned  earlier.  OGE  is  proposing  to 
add  a  new  check-off  box  in  the 
reviewing  officials  comments  box  on  the 
bottom  of  the  front  page  of  the  SF  278 
report  form  itself  to  show  whether  any 
filing  extension  has  been  granted  and.  if 
so,  the  number  of  days.  Also.  OGE  is 
proposing  to  move  the  explanatory  text 
on  (be  late  filing  fee  from  page  1 1  to 
page  3  of  the  instructions.  Further,  OGE 
would  move  the  definition  of 
"relatives"  from  page  2  to  page  8  to 
accompany  the  instructions  on  the 
exclusion  of  any  gifts  and 
reimbursements  received  from  relatives. 

Another  important  change  OGE  is 
proposing  is  the  addition  of  a  new 
continuation  page  for  part  1  of  Schedule 
B  on  transactions.  In  OGE's  experience, 
many  filers  need  more  than  the  five 
spaces  currently  provided  in  that  part  to 
indicate  their  reportable  purchases, 
sales  and  transactions.  The  new 
continuation  page  would  add  16  more 
spaces  for  such  entries,  and  dupUcates 
of  that  page  would  allow  for  any  further 
entries  needed. 

Various  other,  minor  changes  are 
being  proposed.  These  include  moving 


the  Schedule  A  (assets  and  Income) 
check-off  columns  for  excepted 
investment  funds  and  excepted  and 
quaUfied  trusts  from  under  Block  B 
"Income"  to  a  separate  area 
immediately  to  the  left  thereof  In  part 
to  make  room  for  the  addition  of  the 
new  higher-value  category  columns. 
OGE  would  also  combine  the  "Other' 
income  and  "Actual  Amount"  columns 
into  one  (at  the  place  of  the  latter  on  the 
right-hand  side  of  Schedule  A).  In  Block 
A  of  Schedule  A,  OGE  would  clarif>'  the 
summary  explanatory  text  regarding  the 
reporting  of  assets  and  income.  On  the 
Schedule  A  continuation  page.  OGE 
would  drtip  the  explanatory  text  in 
Block  A  as  unnecessary.  Likewise,  OGE 
is  proposing  to  drop  the  new  Schedule 
B.  Part  I  continuation  page  explanatory 
text.  Moreover,  upon  reflection,  OGE 
has  decided  (except  for  the  noted 
proposed  revisions  to  the  Block  A. 
Schedule  A  text)  not  to  make  any 
changes  to  the  existing  explanatory'  texts 
for  Schedules  B,  C  and  D  of  the  SF  278 
form.  The  earlier  proposed  clarifying 
cross-references  in  the  various  other 
schedules  are  not  necessary  in  light  of 
the  fuller  treatment  of  these  matters  in 
the  instructions  and.  for  reporting 
periods,  on  the  front  page  of  the  SF  278 
report  form  itself.  Further,  the  space 
available  on  the  report  schedules  is  very 
limited  and  should  be  left  as 
uncluttered  as  possible.  The 
clarifications  proposed  in  the  first  round 
notice  stage  generated  a  number  of 
suggestions  for  additional  clarifications 
for  which  there  is  simply  not  enough 
room. 

A  revision  that  OGE  does  still  propose 
to  make  would  add  express  mention,  in 
the  public  burden  information  notice  on 
page  11  of  the  instructions,  of  a 
statement  required  pursuant  to  the  1995 
amendments  to  the  paperwork  law  to 
the  effect  that  "an  agency  may  not 
conduct  or  sponsor,  and  no  person  is 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number." 
together  with  a  parenthetical  mention 
that  such  number  (•  3209-0001)  is 
displayed  there  and  in  the  upper  right- 
hand  comer  of  the  front  page  of  the 
form.  In  that  notice,  OGE  also  proposes 
to  drop  the  reference  to  OMB  as  a 
further  point  of  contact  for  information 
collection  comments  on  the  SF  278. 
Pursuant  to  ciurent  procedures.  OGE 
will  be  indicated  from  now  on  as  the 
sole  contact  point  for  such  comments  on 
the  form,  on  which  OGE  will  coordinate 
with  OMB  if  necessary.  Furthermore. 
OGE  proposes  to  slightly  modify  the 
wording  regarding  the  sixth  numbered 
routine  use  under  the  Privacy  Act 
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statement  (also  on  page  11  of  the 
instructions).  The  modified  wording 
will  reflect  the  application  to  pendiQg 
judicial  or  administrative  proceedings  of 
the  underlyiag  routine  use  h.  in  the 
OGE/GOVT-1  executive  branchwide 
system  of  records.  See  55  FT?  6327-6331 
(February  22, 1990). 

Finally,  various  minor  proposed  style, 
format  and  updating  changes  to  certain 
parts  of  the  instructions  and  the  report 
form  are  proposed,  including  removal  of 
column  shading  from  Schedules  A  and 
B  (to  improve  readability)  and 
indication  of  the  new  2000  edition  date. 

Once  finally  cleared  by  0MB  and 
GS,^  and  printed  by  the  Government 
Printing  Office,  the  paper  original  of  the 
2000  edition  of  the  SF  278  report  form 
will  be  stocked  and  made  available  for 
purchase  by  departments  and  agencies 
nationwide  from  the  GSA  Federal 
Supply  Service  Customer  Supply 
(Centers. 

In  addition,  for  the  past  several  years, 
OGE  has  placed  in  the  Ethics  Resource 
Library  section  of  its  Internet  Web  site 
(Uniform  Resource  Locator  (URL) 
address:  http://vvww.usoge.gov)  a 
viewable  and  downloadable  Portable 
Document  Format  (PDF)  version  of  the 
current  6/94  edition  of  the  SF  278  and 
is  also  working  on  a  fillable  version  of 
the  6/94  edition.  A  fillable  version  of 
the  SF  278  is  available  from  GSAs  Web 
site  electronic  library  of  standard  and 
optional  forms  (URL  address:  http:// 
www.gsa.gov/forms/).  Moreover,  OGE 
will  develop  first  a  PDF  version  and 
then  a  fillable  version  of  the  new  2000 
edition  of  the  SF  278  for  placement  on 
the  OGE  Web  site  once  it  is  finally 
cleared  and  issued  next  year.  Those 
electronic  versions  of  the  SF  278  form 
have  been  and  will  continue  to  be  made 
available  free-of-charge  to  executive 
branch  departments  and  agencies  and 
their  employees.  In  addition,  the 
forthcoming  2000  edition  of  the  form 
will  be  included  in  future  editions  of 
The  Ethics  CD-ROM.  Departments  and 
agencies  can  also  electronically 
duplicate  the  SF  278  without  standard 
form  exception  clearance,  provided  that 
the  duplication  precisely  parallels  the 
original  paper  form  to  the  extent 
technically  feasible,  producing  a 
"mirror  image"  print-out  thereof. 

Furthermore.  OGE  is  considering  the 
paperwork  and  technical  issues  relating 
to  development  of  so-called  "smart" 
electronic  forms,  including  the  SF  278, 
which  employ  a  question  and  answer 
format  to  elicit  information  on 
reportable  interests  and  funnel  the  data 
onto  the  schedules  of  the  report  forms. 
Various  agencies  in  addition  to  OGE  are 
interested  in  this  area.  The  Office  of 
Government  Ethics  is  reviewing  the 


executive  branchwide  aspects  of  these 
initiatives,  including  a  possible 
umbrella  OGE  "generic"  paperwork 
clearance  package. 

For  now,  OGE  notes  that  even  with  all 
of  these  electronic  initiatives,  the  SF 
278  reports,  once  completed  by 
individual  filers,  will  still  need  to  be 
printed  out  and  signed  manually. 
Electronic  filing  is  not  authorized  at  the 
present  time  for  SF  278  reports. 
However.  OGE  is  ntonitoring 
developments  under  the  C^ovemment 
Paperwork  EUmination  Act  and  the 
proposed  OMB  guidelines  (together 
with  any  possible  future  related 
legislation),  under  which  appropriate 
electronic  availability  and  filing  of 
various  Government  forms  will 
generally  be  phased  in  by  October  2003. 

Public  comment  is  invited  on  each 
aspect  of  the  SF  278  Public  Financial 
Disclosure  Report  as  proposed  for 
revision  as  set  forth  in  this  notice, 
including  specifically  views  on  the  need 
for  and  practical  utility  of  this  collection 
of  information,  the  accuracy  of  OGE's 
burden  estimate,  the  potential  for 
enhancement  of  quality,  utility  and 
clarity  of  the  information  collected,  and 
the  minimization  of  burden  (including 
the  use  of  information  technology).  The 
Office  of  Government  Ethics,  in 
consultation  with  OMB.  will  consider 
all  comments  received  in  response  to 
this  notice.  The  comments  will  also 
become  a  matter  of  pubUc  record. 

Approved:  December  9.  1999. 
Stephen  D.  Pons, 

Director,  Office  of  Government  Ethics. 
IFR  Doc.  99-32543  Filed  12-15-99:  8:45  am) 
BJLUNG  C00€  6346-01-U 


D6PARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Informalion  Collection 
Activities:  Submiscion  for  OMB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Ac-t  of  1995  (44 
U.S.C.  Chapter  35)  and  CFR  1320.5.  The 
following  are  those  information 
collections  rec-ently  submitted  to  OMB. 

1.  Research  on  Employment  Supports 
for  People  with  Disabilities— NEW— The 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  has  embarked 
on  a  project  to  collect  extensive 
information  on  the  experiences  of 


people  with  disabilities  in  competitive 
employment.  As  part  of  this  effort  they 
intend  to  conduct  a  series  of  discussions 
with  working  people  with  disabilities 
across  three  locations  in  the  United 
States  and  Canada  for  the  purpose  of 
gaining  detailed  information  on  their 
employment  experiences.  Respondents: 
Individuals  or  households — Reporting 
Burden  Information  for  Screener — 
Number  of  Respondents:  750:  Burden 
per  Response:  7  minutes:  total  Burden 
for  Screener:  88  hours — Burden 
Information  for  Focus  Group 
Registration — Number  of  Respondents: 
375:  Burden  per  Response:  10  minutes; 
Total  Burden  of  Registration:  63  hours — 
Burden  Information  for  Focus  Group — 
Number  of  Respondents:  373:  Burden 
per  Response:  150  minutes;  Total 
Burden  for  Focus  Group:  938 — Burden 
Information  for  Post-Focus  Group 
Evaluation — Number  of  Respondents: 
375;  Burden  per  Response:  7  minutes; 
Total  Burden  for  Evaluation:  44  hours — 
Total  Burden:  1.133  hours. 

OMB  Desk  Officer:  AlUson  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designate  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235.  725  17th  Street,  NW, 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer.  OS  Reports 
Clearance  Officer,  Room  503H,  Hubert 
H.  Hiunphrey  Building,  200 
Independence  Ave,  SW.  Washington. 
DC  20201. 

Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  December  9. 1999. 
Dennis  P.  Williuns, 
Deputy  Assistant  Secretary.  Budget. 
IFR  Doc.  99-32553  Filed  12-15-99:  8:45  ami 

BHJJNO  COOE  41IO-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
StatistiGS;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

NAME:  National  Committee  on  Vital  and 
Health  StaUgtics  (NCVHS). 
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TIME  AND  date:  11  a.m.-l  p.m.. 
December  20,  1999. 
PUkCE:  Conference  Call  Participants 
Dial-in  Number:  1-888-296-1938. 
Participants  Code:  555668. 
STATUS:  Open. 

purpose:  The  NCVHS  is  the  statutory 
public  advisory  body  to  the  U.S. 
Department  of  Health  and  Human 
Services  on  health  data,  privacy,  and 
health  information  policy.  During  this 
conference  call,  the  Committee  will 
discuss  its  proposed  comments  on  the 
Notice  of  Proposed  Rule  Making 
(NPRM)  for  Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information,  recently  released  by  HHS 
as  required  by  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996. 

Notice:  This  conference  call  is  open  to 
the  public  using  the  participants'  dial- 
in  telephone  number  and  participants' 
code,  but  access  may  be  limited  by  the 
number  of  available  telephone  hnes. 
CONTAtrr  PERSCMS  FOR  MORE  INFORMA- 
TION: Substantive  program  information 
as  well  as  summaries  of  meetings  and  a 
roster  of  committee  members  may  be 
obtained  from  James  Scanlon,  NCVHS 
Executive  Staff  Director.  HHS,  ASPE. 
Room  440D.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue 
SW,  Washington.  DC.  20201,  telephone 
(202)  690-7100;  or  Marjorie  S. 
Greenberg,  Executive  Secretary.  NC^VHS. 
NCHS,  CDC,  Room  1100,  Presidential 
Building,  6525  Belcrest  Road, 
Hyattsville.  Maryland  20782.  telephone 
(301)  458-4245.  Information  also  is 
available  on  the  NCVHS  home  page  of 
the  HHS  website:  http:// 
wvvw.ncvhs.hhs.gov/,  where  further 
information  will  be  posted  when 
available. 

Dated:  Decemtier  9.  1999. 
lames  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

IFR  Doc.  99-32554  Filed  12-15-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-154) 

Availability  of  Final  Toxicological 
Profile  tor  Total  Petroleum 
Hydrocarbons  (TPH) 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 


ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  annoiuces  the 
availability  of  one  final  toxicological 
profile  on  unregulated  hazardous 
substances  prepared  by  ATSDR  for  the 
Department  of  Defense. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Loretta  Norman,  Division  of  Toxicolog)'. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29.  1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333,  telephone  (404)  639-6322. 
SUPPLEMENTARY  INFORMATION:  The 
Supeifund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986 
(Pub.  L.  99-499)  amended  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (Superfund)  or  CERCLA. 
Section  211  of  SARA  also  amended 
Title  10  of  the  U.S.  Code,  creating  the 
Defense  Environmental  Restoration 
Program.  Section  2704  (a)  and  (b)  of 
Title  10  of  the  U.S.  Code  directs  the 
Secretary  of  Defense  to  notify  the 
Secretary  of  Health  and  Human  Services 
of  not  less  than  25  of  the  most 
commonly  fotmd.  unregulated 
hazardous  substances  at  defense 
facilities.  The  Secretary  of  HHS  shall 
take  necessary  steps  to  ensiu^  the  timely 
preparation  of  toxicological  profiles  of 
these  substances.  Each  profile  includes 
an  examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiological 
evaluations.  This  information  and  these 
data  are  used  to  ascertain  the  levels  of 
significant  human  exposure  for  the 
substance  and  the  associated  health 
effects.  The  profiles  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  under 
development.  When  adequate 
information  is  not  available,  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  ATSDR  may 
plan  a  program  of  research  designed  to 
determine  these  health  effects. 

Notice  of  the  availability  of  the  draft 
toxicological  profile  for  public  review 
and  comment  was  published  in  the 
Federal  Register  on  November  4. 1998 
(63  FR  59568).  with  notice  of  a  90-day 
pubUc  comment  period  starting  from  the 
actual  release  date.  Following  the  close 
of  the  comment  period,  chemical- 
specific  comments  were  addressed,  and 
where  appropriate,  changes  were 
incorporated  into  the  profile. 

The  public  comments,  the 
classification  of  and  response  to  those 
comments,  and  other  data  .submitted  in 
response  to  the  Federal  Register  notice 
bear  the  docket  control  number  ATSDR- 
139.  This  material  is  available  for  pubUc 
inspection  at  the  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 


Disease  Registry.  Building  4.  Suite  2400. 
Executive  Park  Drive.  Atlanta,  Georgia 
(not  a  mailing  address),  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  legal  holidays. 

Availability 

This  notice  announces  the  availability 
of  one  final  toxicological  profile  for  the 
Department  of  Defense.  The  following 
toxicological  profile  is  now  available 
through  the  U.S.  Department  of 
Commerce.  National  Technical 
Information  Service  (NTISI,  5285  Port 
Royal  Road,  Springfield.  Virginia  22161. 
telephone  1-800-553-6847.  There  is  a 
charge  for  this  profile  as  determined  by 
NTIS. 


Toxicological  profile 


NTIS  order  No. 


1  Total  Petroleum  Hydro-     i  PB99-1 63370 
caibons  (TPHs).  I 

Dated:  December  10. 1999. 
Georgi  |on«, 

Director,  Office  of  Policy  and  External  Affairs. 
Agency  for  Toxic  Substances  and  Disease 
Registry. 
IFR  Doc  99-32572  Filed  12-15-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

lATSDR-1531 

Availability  of  Final  Toxicological 
Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registr)-  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  availahihty. 

SUMMARY:  This  notice  annoimces  the 
availability  of  two  new  final 
toxicological  profiles,  comprising  the 
1st  set  developed  for  the  Department  of 
Energy,  prepared  by  ATSDR. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Loretta  Norman.  Division  of  Tcxicology. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29. 1600 
Clifton  Road.  NE.,  Atlanta.  Georgia 
30333.  telephone  (4041  639-6322. 

SUPPLEMENTARY  INFORMATION:  These 

toxicological  profiles  were  developed  by 
ATSDR  for  hazardous  substances  at 
Department  of  Energ)'  (DOE)  waste  sites 
under  section  104(i)(3)  and  (5)  of  the 
(Comprehensive  Environmental 
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Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA  or  Superfimd). 
This  pubUc  law  directed  ATSDR  to 
prepare  loxicological  profiles  for 
hazardous  substances  most  commonly 
found  at  facilities  on  the  CERCLA 
National  Priorities  List  (NPL)  and  that 
pose  the  most  significant  potential 
threat  to  human  health,  as  determined 
by  ATSDR  and  the  EPA.  The  current 
ATSDR  priority  list  of  hazardous 
substances  at  DOE  NPL  sites  was 
announced  in  the  Federal  Register  on 
July  24,  1M6  (61  FR  38451). 

Notice  of  the  availability  of  the  draft 
toxicological  profiles  for  public  review 
and  comment  was  published  in  the 


Federal  Register  on  October  28, 1997 
(62  FR  55817),  with  notice  of  a  90-day 
public  comment  period  for  each  profile, 
starting  from  the  actual  release  date. 
Following  the  close  of  the  comment 
period,  chemical-specific  comments 
were  addressed,  and  where  appropriate, 
changes  were  incorporated  into  each 
profile.  The  public  comments  and  other 
data  submitted  in  response  to  the 
Federal  Register  notices  bear  the  docket 
control  number  ATSDR-129.  This 
material  is  available  for  public 
inspection  at  the  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Building  4,  Suite  2400. 
Executive  Park  Drive.  Atlanta.  Georgia, 


(not  a  mailing  address)  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

Availability 

This  notice  announces  the  availability 
of  two  new  final  toxicological  profiles, 
comprising  the  1st  set  developed  for  the 
Department  of  Energy.  The  following 
toxicological  profiles  are  now  available 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road.  Springfield.  Virginia  22161. 
telephone  1-800-553-6847.  There  is  a 
charge  for  these  profiles  as  determined 
by  NTIS. 


Toxicological  profile 

NTIS  ontef  No. 

GAS  No. 

1.  URANIUM  

PB99-183362  

MULTIPLE 

URANIUM  235 

URANIUM  HEXAFLUORIDE ..._ . , _. _ 

7783-81-S 

URANIUM  METAL 

7440-61-1 

URANIUM  ORE     . 

5312S-22-7 

URANIUM  OCTAOXIOE  

URANIUM  PEROXIDE  „ _ _ 

1BS2S-15-6 

URANIUM  TETRACHLORIDE  

10026-10-5 

URANIUM  TETRAFLUORIOE 

10049-14-6 

URANYL  ACETATE  _ 

URANVL  NITRATE  

541-0»^. 

URANYL  NITRATE  HEXAHYDHATE  _ _ „ _.... 

13520-63-7 

URANYL  SULFATE 

1314-64-3 

2  IONIZING  RADIATION _ 

Pe99-163388  

NA. 

Dated:  Oecamber  10. 1999. 
G«oi^  lones. 

Director,  Office  of  Policy  and  Extemai  Affairs, 

Agency  for  Toxic  SubsUmces  and  Disease 

Registry. 

IFR  Doc.  99-32573  Filed  12-15-99;  8:45  ami 

MJJNO  COOE  41U-7D-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[OockM  No.  990-5199] 

Medical  Device*;  Dralt  Quldanc«  for 
ResortMble  Adtiesion  Barrier  Devices 
for  Use  in  Abdominal  and/or  Pelvic 
Surgery;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled,  "Guidance  for  Resorbable 
Adhesion  Barrier  Devices  for  Use  in 
Abdominal  and/or  Pelvic  Surgery."  This 
draft  guidance  is  not  final  nor  is  it  in 
effect  at  this  time.  This  draft  guidance 
is  being  issued  because  of  the  increasing 
interest  on  the  part  of  sponsors  in 


developing  adhesion  barrier  products 
and  increasing  questions  regarding  the 
study  requirements  for  development  of 
these  products.  In  addition,  because  two 
review  groups  evaluate  these  products 
for  use  in  abdominal  and/or  pelvic 
surgery,  this  draft  guidance  was 
developed  to  encourage  consistency 
between  the  two  review  groups  when 
they  evaluate  investigational  device 
exemption  (IDE)  and  premarket 
approval  appUcation  (PMA) 
applications  for  these  products. 
DATES:  Submit  written  comments 
concerning  this  guidance  by  March  16, 
2000. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5'  diskette  of  the 
draft  guidance  entitled,  "Guidance  for 
Resorbable  Adhesion  Barrier  Devices  for 
Use  in  Abdominal  and/or  Pelvic 
Surgery"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health.  Food  and  Drug  Administration, 
1350  Piccard  Dr..  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  Written  comments  concerning  this 
guidance  must  be  submitted  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 


5630  Fisher  Lane,  nn.  1061,  Rockville. 
MD  20852.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Berkowitz,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  RockviUe,  MD  20850, 
301-594-3090. 
SUPPLEMENTARY  INFORMATION: 
1.  Background 

This  draft  guidance  is  being  issued 
because  of  the  increasing  interest  on  the 
part  of  sponsors  in  developing  adhesion 
barrier  products  and  in  answering 
questions  regarding  the  study 
requirements  for  development  of  these 
products.  In  addition,  because  two 
branches  and  divisions  are  evaluating 
these  products  for  use  in  abdominal 
andyor  pelvic  surgery,  this  guidance  was 
developed  to  encourage  consistency 
between  the  two  review  groups  when 
they  evaluate  IDE  and  PMA  appUcations 
for  these  products. 

n.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  resorbable  adhesion  barrier  devices 
for  use  in  abdominal  and/or  pelvic 
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surgery.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

m.  Electronic  Access 

In  order  to  receive  "Guidance  for 
Resorbable  Adhesion  Barrier  Devices  for 
Use  in  Abdominal  and/or  Pelvic 
Surgery"  via  your  fax  machine,  call  the 
CDRH  Facts-On-Demand  (FOD)  system 
at  800-899-0381  or  301-827-0111  from 
a  touch-tone  telephone.  At  the  first 
voice  prompt  press  1  to  access  DSMA 
Facts,  at  the  second  voice  prompt  press 
2,  and  then  enter  the  document  number 
(1356)  followed  by  the  pound  sign  (#). 
Then  follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  drai^  guidance  may  also  do  so 
using  the  Internet.  The  Center  for 
Devices  and  Radiological  Health  (CDRH) 
maintains  an  entry  on  the  Internet  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Internet.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  the  draft  guidance  entitled 
"Guidance  for  Resorbable  Adhesion 
Barrier  Devices  for  Use  in  Abdominal 
and/or  Pelvic  Surgery,"  device  safety 
alerts.  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  appUcations 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh. 

IV.  Comments 

Interested  persons  may.  on  or  before 
March  16.  2000.  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 


individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
Dated;  December  7, 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health . 
IFR  Doc  99-32589  Filed  12-15-99:  «;45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4443-N-101 

Notice  of  Proposed  Information 
Collection  for  Public  Comments  for 
Life-Cycle  Cost  Analysis  of  Utility 
Combinations  in  Public  Housing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
wrill  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February 
14.  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hanunan.  Reports  Liaison 
Officer.  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4238,  Washington.  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman.  (202)  708-3642. 
extension  4128.  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 


review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiUty; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
minimize  the  burden  of  the  collection  of 
information  of  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  Usts  the  following 
information: 

Title  of  Proposal:  Life-Cycle  Cost 
Analysis  of  utility  Combinations  in 
Public  Housing. 

OMB  Control  Number.  2577-0024. 

Description  of  the  need  for  the 
information  and  proposed  use:  HLT) 
will  use  the  informatioo  collected  to 
analyze  the  selection  of  the  most  cost 
effective  utilities,  fuels,  related 
mechanical  equipment,  and  methods  of 
purchase  for  public  housing  projects. 

Agency  form  numbers,  if  applicable: 
HUD-51994. 

Members  of  affected  public:  Stale. 
Local  or  Tribal  government  and  not  for 
profit  institutions. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  238  respondents 
(PHAs),  one-time,  on  occasion,  six  hours 
per  response,  1 ,428  hours  total  reporting 
burden. 

Status  of  the  proposed  informatipn 
collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35. 
as  amended. 

Dated:  December  13.  1999. 
Harold  Lucas. 

Assistant  Secretary  for  Pulilic  and  Indian 
Housing. 

BILUNG  COOE  ttlD-n-M 
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Life^cle  Cost  Analysis 
of  Utility  Combinations 

Part  A — Summary 


U.S.  Department  of  Housing 

and  UrtMn  Development 

Office  of  Public  and  Indian  Housing 


0MB  No,  2577.0024 
(Exp  1/3V2000) 


1   Public/Indian  Housing  Agency 

2.  Protect  Nurr«>er                                          j  3  Dale  (mm/dd/yyyy) 

1 

4.  By  (Name  and  rule) 

5    Prepared  By 

Combination 
No. 

Comtjination 
No. 

Combination 
No. 

Combination 
No. 

6.   Domestic  Hot  Waterlnstallabon 

7a.Space  Heating  installation 

b.  Space  Heating  System 

1 

8.Space  Air  Con<}itioning  installation 

FmI  and  Energy  Types  and  Purchasing  Methods 

Tenant 

meter    i 

Master-  1  Tenant 
meter 

Master- 

melef 

Tenant  i  Master. 
meter 

1 

10.  Cooking 

!     . 

1 

12.  Space  Heating 

1 

1              ' 

13    Space  Air  ConcJitioning 

i 

I 
1                 i 

I           ! 

Initial  Cost  of  Utility  Inslallallon 


t4.  Par  Dwaaing  Unit 

S 

$ 

s 

$ 

15,  Total 

S 

s 

$ 

% 

Estlmatad  Cost  Par  unit  Par  MonUi 


t                     Is                      i 

17.  Gas 

s                    s 

18.  Fuel  and  Heating/Cooling  Suoplias 

19.  HeatingCooling  Labor 

21   Interest 

s 

22  Total  Monthly  Cost 

1 

23,  Recommended-  Combination  No. 

24.  Justification  ot  Recommendation: 


ReplacesHU0-5t994-A.  51994-B.  519S4-C,  and  51994-0, 
wnich  are  otisoiete.  Previous  editions  are  obsoJete 


Page  1  of  8 
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Public  reporting  burden  for  this  coHeclion  ot  information  is  estimated  to  average  6  hours  per  response,  including  the  time  tor  reviewing  instruclwns,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  This  agency  nwy  riot  conduct 
or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  information  unless  that  colleclon  displays  a  valid  OMB  control  number 
The  life-cycle  cost  analysts  ot  utility  combinations  (LCCAUC).  is  necessary  to  compare  and  recommend  the  most  cost-effective  utility  combination  tor  new 
constructions  or  rehabilitation  projects.  The  legal  and  regulatory  authority  for  LCCAUC  are  the  U  S,  Housing  Act  of  1 937,  as  amended  in  1 979  (Section  1 3 
P.L.96-153dated12/2l/79);theU.S.HousingActof1937,asamendedim9e0(Sectlon5(i),PL  96- 399 dated  10/8/80); 24 CFR941  404: 24CFR968.1 15(d) 
and  by  24  CFR  950,$03(d).  The  form  was  previously  a  required  format  for  the  LCCAUC.  Now,  in  order  lo  reduce  the  burden  on  small  entities  form  HUD-51 994 
!s  optional,  as  long  as:  1 )  the  essential  elements  of  the  HUO-51 994  analysis  are  included  m  the  HA's  own  version  of  a  LCCAUC,  2)  energy  savings  for  solar 
energy  systems  are  calculated  m  accordance  wdh  recognized  industry  procedures  and  3}  the  LCCAUC  is  based  on  critena  whtch  include  msialiaiion  costs 
and  long  term  operation  and  maintenance  costs  Atternativety,  HAs  may  continue  touseHUD-5l994asguidance,  if  estabiished  procedures  existing  software 
and  employee  skills  ot  a  HA  find  this  form  lo  be  more  expeditious  and  cosi-eftective.  Responses  to  the  collection  of  information  are  required  tc  obtain  a  oenef.i 
or  to  retain  a  benefit.  The  information  requested  does  not  lend  itself  to  confidentiality 

Instructions  for  Part  A  •  Summary 


space  is  provided  in  Part  A  of  this  form  for  ail  applicable  costs 
and  charges  for  four  utility  combinations.  Use  as  many  sheets  of 
Pan  A  as  are  required  to  summarize  all  combinations.  The  data 
required  to  complete  Part  A  should  be  derived  from  Paris  B,  C, 
and  D. 

Domestic  Hot  Water,  Space  Heating,  and  Cooling.  Indicate  on 
line  6  the  type  of  water  healing  to  be  used  m  each  combination 
(central  plant  or  individual  healers).  If  individual  heaters,  indi- 
cate also  whether  automatic  storage,  insianianeous,  etc.  Indicate 
on  line  7a  the  kind  of  space  heating  to  be  used  by  each  combina- 
tion (central,  separate  building  plants,  or  individual  dwelling 
unit  systems).  Show  on  line  7b  the  type  of  healing  system  (warm 
air,  steam,  water,  etc.)  Indicate  on  line  8  the  lype  of  cooling 
system  (heat  pump,  chilled  water,  chilled  air.  evaporative  cool- 
ers, etc.) 

Fuel  and  Energy  Types  and  Purchasing  Methods.  Enter  on 
lines  9,  10.  11,  12.  and  13  for  each  combination  the  symbols 
shown  below  to  indicate  the  lypes  of  fuels  and  energy  lo  be  used 
for  each  of  these  items.  If  the  service  is  lo  be  supplied  by  the 
tenant,  insert  the  appropriate  symbols  in  the  Tenant  column.  H 
it  is  to  be  supplied  by  the  project,  insert  it  in  the  Masicrmeler 
column. 

E-Electncity  C-Coal 

G-Gas  PS-Purchased  District  Heating 

LPG-Liquefied  Petroleum  Gas  S-Solar  Energy 

FO-Fuel  Oil  0-Olher  (specify) 

Initial  Cost  of  Utility  InsUllation.  Enter  in  line  14  the  total 

initial  cost  per  dwelling  unit  of  the  facihiies  and  equipment 
required  for  each  combination  as  shown  at  the  boltom  of  Page  2. 
Part  D.  Enter  m  line  15  the  loial  initial  cost  for  the  project  of  the 
facilities  and  equipment  obtained  by  multiplying  the  amounts 
entered  in  Line  14  by  the  number  of  dwelling  units. 


Estimated  Cost  Per  Unit  Month.  Enter  on  lines  16  and  17  the 
costs  for  electricity  and  gas  foi  each  combination  as  taken  Irom 
Part  C.  line  15  (tenant)  or  line  IS  (mastcrmeier)as  the  case  may 
be.  Enter  on  lines  16-18  fuel  costs  (other  than  elcclncity  or  gas) 
as  shown  on  lines  15  or  18  of  Pari  C.  and  the  cosi  of  Heating 
Cooling  supplies  as  shown  on  line  20  of  Pan  C  Enter  on  line  iSf 
the  estimated  cost  of  Heaiing/Cooling  Lab*)r  laken  from  Line  26 
of  Pan  C.  Enter  on  line  2i)  ihc  average  monthly  expense  for 
Repairs,  Maintenance,  und  Rcplaeemeht*.  which  i>  1/2  ol  the 
amount  shown  at  the  bottom  of  Page  2  of  Pan  D  Enter  on  line 
21  the  monthly  interest  charge,  which  IS  1/2  of  the  interest  of  the 
initial  cost  as  shown  above  on  line  14  of  Pan  A.  The  total  of  the 
amounts  entered  in  lines  1 6  to  2 1  inclusive  should  be  entered  on 
line  22  for  each  combination. 

Recommended  Combinations.  Enter  oppuslie  this  heading  the 
number  of  the  utility  combination  which  the  Public/Indian 
Housing  Agency  recommends  lor  the  pnyeci 

Justification  of  Recommendation.  If  the  unlit)  eomhinaiuMt 
rccominended  in  the  Iuwcm  estimaied  cost  per  dwelling  unit,  the 
Pubhc/Iiidian  Housing  Agency  shall  ^uie  that  it  considers  the 
combination  suitable  lor  the  locality.  If.  however,  a  combination 
other  than  the  one  resulting  in  (he  lowest  tost  is  recommended. 
a  detailed  and  comprehensive  justification  must  be  submitted. 
using  additional  sheets  if  necessary 


ReplacesHUD-51994-A,5l994-B.51994-C.and51994-D. 
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Pans 

General  Information 

1    Putttc  Housing  Agency 

2    Proreci  Number                                         |3    Oatt  [mm/ddVyyyy} 

i 

Please  make  sure  the  ■niormation  on  this  torm  is  as  complete  and  accurate  as  possible.  One  Part  B  ts  required  for  each  project.  On  lines  4  through  8.  Column  1 . 
indicate  the  number  ot  dwelling  units  m  each  category  listed.  On  lines  4  through  8,  Column  4.  indicate  the  number  of  buildings  of  the  various  heights  entered  in  Column 
3  Column  5  shows  the  total  number  of  rooms  m  the  buildings. 

OweMng 
Size 

Number  of 
Owelings 

Height  ot  Buildings 
(Number of  Stones) 

Number  of  Buildings 

Number  of  Rooms 

4.  One  Bedroom 

S.TwoBadreoms 

6.  Three  Bedrooms 

7  Four  B6<»room« 

8.  Tow 

e  Data.  Winter/Summer  design  temperatures  are  tt>e  established  base  temperatures  for  design  of  heating/cooling  installations  m  the  locality  it  may  be 
d  from  the  Handbook  of  the  American  Socety  of  Heating,  Refrigeration  and  Air-Condittomng  Engineers  Annual  Degree  Days  and  Equivalent  full  Load  Hours 
may  b«  obtained  from  the  same  source  or  from  the  Weather  Bureau  Average  Coid  Water  Temperature  may  be  obtained  Irom  the  local  water  utility 


12a.  Wintef  Design  Temperature                             'F 

13a.  Annual  Degree  Days 

14.  Average  Cold  Water  Temp.                        'F 

12b.  Summer  Design  Temperature                        *F 

13b.  Equivalent  Full  Load  Hours 

Energy  and  Fual  SuppliM.  Enter  names  of  suppliers  of  electricity,  gas.  fuel  oil  and  coal,  together  vMth  physical  characteristics  as  indicated  VoUs.  cycles,  and  Btu 
contents  per  unit  of  measure  may  be  obtained  from  tha  raspactiva  suppliers.  In  space  provided,  list  any  fual  or  erwrgy  other  than  those  listed 


IS-                       Electricity  Supplied  by: 

volts                           cycles 

16.                             Gas  Supplied  by: 

BTU  per 

17  No.                  Fuel  Oil  Supplied  by 

BTU  per: 

1S                             Coal  Supplied  by: 

BTU  per: 

19.  (Ottwr)                            Supplied  by: 

BTUpw: 

Estimated  Average  Unit  Costs.  Enter  the  appropnate  value  tor  the  comi>nauon  recommervsed  Dy  the  Public  Housing  Agency  and  the  other  three  combinations 
of  lowest  cost.  These  values  may  be  calculated  from  the  quantities  and  costs  shown  in  Part  C  For  retail  purchases,  divide  costs  from  Line  1 1 .  Pan  C.  by  quantities 
from  Line  8,  PartC  For  wholesale  purctiases.  divide  costs  from  Line  14  by  quantities  on  Line  10  for  the  particular  combination. 


Estlmatad  Avaraga  Unit  Coats 

Comb, 

T«naM 

•to 

Comb 
Tenant 

No. 

Masternwief 

Comb.f 

Tenant 

Jo. 

Mastermeter 

Comb,  No. 

Tenant        Masiermeier 

20.  Elactrtcity               eparkwh 

21.  Gas                         e  per  Mcf  or  Thonn, 

22.  Fuel  Oil                    c  per  gallon  or  $ 

perbarrf 

23.  Coal                     eperton 

[ 

24.  Other 

ReplacesHUD-51994-A.51994-B,51994-C,andS1994-D. 
which  are  obsolete.  Previous  editions  are  obsolete. 
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Instructions  for  Part  B  -  General  Information 


Part  B  provides  for  the  assembly  of  information  relating  to  the 
project,  to  local  conditions  under  which  the  project  will  operate, 
and  fuel  and  energy  available  for  utility  services.  Please  make 
sure  the  information  on  this  form  is  as  complete  and  accurate  as 
possible.  One  Part  B  is  required  for  each  project. 

Dwelling  Sire.  On  lines  4  to  8.  column  2.  indicaic  the  number  of 
dwelling  units  in  each  category  listed  in  column  1. 

On  lines  4  to  8,  column  4,  indicate  the  number  of  buildings  o(  the 
various  heights  entered  in  column  3.  Column  5  shows  the  total 
number  of  rooms  for  the  buildings  of  different  heights. 

Climatic  Data.  Winter  and  summer  design  temperatures  are  the 
established  bases  for  design  of  heating  Installlations  in  the 
locality.  These  may  be  obtained  from  the  'Handbook  of  the 
American  Society  of  Heating,  Refrigeration,  and  Air-Condition- 
Ing  Engineers.'  Annual  Degree  Days  and  Equivalent  Full  Load 
Hours  may  be  obtained  from  the  same  sources  or  from  the 
Weather  Bureau.  Average  cold  water  temperature  may  be  ob- 
tained from  the  local  water  utility. 


Energy  and  Fuel  Supplies.  Onlines  15,  16, 17. and  18.  enter  the 
names  of  the  suppliers  ot"  electricity,  gas,  fuel  oil  and  ct>al. 
together  with  the  physical  tharacleristits  as  indicated.  Volis. 
cycles  and  BTU  conienti  per  unit  of  measurement  may  be 
obtained  from  the  respective  suppliers.  Line  19  is  for  any  lucl  or 
energy  other  than  tho.'^c  listed. 

Estimated  Average  Unit  Costs.  On  lines  20.  21.  22.  2^  and  24. 

enter  the  appropriate  values  lor  the  cumbinaliun  recommended 
by  the  Public  Housing  Agency  and  the  other  three  cumbmaliuns 
of  lowest  cost.  These  values  may  be  calculated  from  the  quanti- 
ties and  costs  shown  in  Part  C  For  retail  purchases,  divide  the 
costs  from  line  17.  Pan  C  by  the  quantities  from  line  1 1  Part  C 
Similarly  for  wholesale  purchases,  divide  the  costs  from  ihc  line  20 
by  the  quantities  shown  m  line  16  lor  (he  particular  cuinbinaiuHi 


Replaces  HUD-51 994-A.  51 994-B.  51 994-C,  and  51994-0. 
wfuch  are  obsolete.  Previous  editions  are  obsolete. 
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Parte 

Fuel  and  Energy  Heating  Supplies, 

Heating  labor 


1  PJUK  Mousjng  AgencY 

4.  CotnbmMion  No. 

Elwmcity 

Qas 

Oil 

Coal 

Omer 

naM  Scneduls  OMi^natkxi  (RatM  uMd 
in  determining  cost  on  Lin*  15, 17418) 

^^■^P^P?JI 

^^; 

Average  Monthly  Conaumption  par 
Dwelling  Unit  For: 

IW 
Denwd 

KWH  Con- 
sumption 

MCFor 
Therms 

Qalons 

Tons 

other 

5.  UghUng  and  nsMgenition 

hj:^'^ff0^ 

f'^              V 

■-'-  .r  .  . 

e.  Sfiaca  Air  Conditioning 

7  Cooking 

B.Domaatic  Hot  Water 

S.SpwsHaalIng 

ia  Street LIghlIng 

W^-^ 

\msjm'- 

'■-    .  ■   '"'k^t 

1 1 .  General  Protect  u3« 

12.  Net  Total 

13.  On-site  Losses 

14.  Total  Fuel  and  energy  Par  DvnIIIng  UnK 

Tanant  Purchaaas 

15.  Average  Cost  Per  DU  Per  Month 

. 

$ 

$ 

% 

s 

$ 

Comsympuon  P»i  Month 

17.  Average  Protect  Cost  per  Month 

$ 

* 

* 

s 

s 

18.  Average  Cost  Per  OU  Per  Month 

«:<->'  ■■  ^ 

S 

$ 

t 

$ 

s 

Hasting/Cooling  Supplies 

18.  Estimaled  Total  Per  Year 


20.  Coat  Per  OU  Per  Month 


HeeMnfl^Cooling  Labor 


2t.                                         Chwf  Engineer 

lot 

months,  at 

s                       s 

22.                                            Engineer 

lor 

monttts.ai 

$                          s 

Rr«nen 

tor 

monttis.at 

s                             t 

24.                                            Olher 

lor 

months.., 

i                       % 

25.  Total  Annual  Labor  Cost                                                                                                                                          $ 

28.  Labor  Per  Dwelling  Unit  Per  Month 

$ 

Replace*  HUD-S1994-A.  51 994-B,  51 994-C.  and  51 994-0, 
which  are  obsotete   Previous  editions  are  obsolete. 
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Instructions  for  Part  C  ■  Cost  of  Fuel,  Energy,  Heating  Supplies,  and  Heating  Labor 


Pane  of  Form  HUD-5 1994  provides  for  ihe  assembly  of  dala  and 
computation  of  costs  for  one  utility  combination.  Prepare  sepa- 
rate forms  for  each  utility  combination  analyzed. 

Sources  of  Data.  Data  for  consumption  and  cost  should  be  based 
upon  local  experience  where  available.  Otherwise  data  may  be 
obtamed  from  local  distributors  and  from  Handbook  7418.1 

Fuel  and  Energy.  On  line  captioned  "Method  ol  Purchase" 
ifldicale,  for  each  type  of  fuel  or  energy,  whether  purchased  at 
matermeter  or  tenant.  On  line  captioned  'Rate  Schedule  Desig- 
nation' show  schedule  designation  of  the  rales  used  m  determin- 
ing the  cost  on  lines  15,  17  and  18.  On  lines  numbered  5  to  1 1 
enter  estimated  monthly  consumption  in  kw.-hr,  per  dwelling 
unit  for  each  use  of  electric  energy.  Where  the  rate  schedule 
includes  a  demand  charge,  insert,  in  the  space  provided,  the 
deman  in  kilowalls;  if  demand  is  measured  in  kilvoli-amperes  or 
horsepower,  substitute  the  proper  term  in  column  heading.  Add 
the  demands  and  consumption  and  enter  totals  on  Line  12.  For 
energy  and  fuels  purchased  matermeler,  insert  estimated  losses 
online  13,  and  total  on  hne  14.  Proceed  similarly  for  other  fuels 
except  that  no  on-site  losses  should  be  calculated  for  oil.  coal, 
and  similar  fuels. 

The  blank  column  at  the  right-hand  edge  of  the  form  is  for  any 
fuel  or  energy  other  than  those  listed  List  the  fuel  used  ai  head 
of  column. 


Tenant  Purchases.  Values  for  line  15  may  be  obtamed  by 
applying  the  proper  rate  schedules  and  fuel  costs  to  demand  and 
consumption  figures  on  line  14  for  columns  representing  retail 
purchases. 

Mastermeter  Purchases.  Values  for  line  1 6  may  be  obtained  b> 
multiplying  the  demand  and  consumption  figures  on  line  14  for 
column;*  represenimg  mastermeter  purchases  by  ihc  number  of 
dwelling  units. 

Values  for  line  17  may  be  obtained  by  applying  the  proper  rate 
schedules  and  fuel  costs  to  the  demand  and  consumption  figures 
in  line  16 

Values  for  line  18  may  be  obtained  by  dividing  the  respective 
figures  from  line  17  by  ihc  number  of  dwelling  units 

Heating/Cooling  Supplies.  On  line  1 9  enter  estimated  total  cost 
-  per  year  for  Heating  Supplies  for  the  combination  being  ana- 
lyzed. Divide  by  the  number  of  dwelling  units  and  again  divide 
by  1 2  to  obtain  cost  per  dwelling  unit  per  month  and  enter  result 
on  line  20, 

Healing/Cooling  Labor.  For  central,  group,  or  building  plants 
calculate  the  labor  requirements  and  costs  and  enter  in  the  spaces 
provided.  On  line  25  enter  the  total  of  lines  21.  22.  23.  and  24. 
Divide  the  amount  shown  for  Total  Annual  Labor  cost  in  line  25. 
by  the  number  ofdwelling  units  and  again  divide  by  12.  Enter  the 
result  In  line  26. 


Repl^e8HUD-51994-A,  51994-8,51994-0.  and51994-D, 
which  are  obsolele.  Previous  editions  are  obsolete. 
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Part  D  (Page  1) 

Initial  Costs  and  Annual  Repair, 
Maintenance  and  Replacement  Expense 
Per  Dwelling  Unit 


1    PuW.C/ln<»»n  Housing  Agency 

2    PrqectNumbVf 

3     Daw  (nMOa/mv) 

Comtw.  No. 

Combo.  No. 

Combo.  No  

FKllltlMorEqulpmwil 

Initial 
Cost 
PerOU 

Annual  RM  &  R 
Expense  Per  DU 

Initial 
Cost 
PerOU 

Annual  RM 1  R 
Expense  Pv  DU 

Initial 
Cost 
PerOU 

Annual  RM  d  R 
Expense  Per  DU 

Total 
Factor 

Amount 

Total 
Factor 

Amount 

Totd 
Factor 

Amount 

ElaeVlcSyittm 

Sub-station:  Outdoor 

S 

% 

% 

S 

% 

S 

* 

% 

i 

InOoo' 

ExtwiotDlstnljuMo 

lnt«norWlnn8 

CliwiiniMws 

G««$y«tMn 

ExtanorDtstributKjr 

t 

% 

S 

s 

% 

S 

S 

% 

$ 

Intanor  Piping 

ChsdimMen 

PralMt  0p«ral*d  Oomwtlc 
HotWttw 

9otl«rs  &  Aux  (DHW  Oniy) 

t 

% 

$ 

$ 

% 

$ 

s 

% 

$ 

Finng  Equipment  (DHW  Only) 

Tank  With  Heating  Coil 

OrculabngPunip 

ExtenorOlatitiultan 

inlaclor  Piping 

Prolaet  Operated  Space  Heating/ 
Cooling 

Bollen  i  Aux.  (SPH  i  DHW) 

$ 

% 

s 

» 

% 

s 

s 

% 

$ 

Finng  Equipment  (SPH  t,  DHW) 

Exterior  Oatntution 

Intonor  Piping.  Rada,  etc. 

ElectncalWork 

M,0/Ai<Cooie<)Cniiiet 

H,0/Air  Cooled  Absoipdon 

Comp.w«iCHI«er 

1       ^^B  • 

»      mm 

$ 

$ 

which  are  obaoiele.  Previous  editione  are  obsolete. 
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Part  0  (Page  2) 

Initial  Costs  and  Annual  Repair, 
Maintenance  and  Replacement  Expense 
Per  Dwelling  Unit 


1 .  Public/lndian  Hojsing  Ageiwy 

2-  Pitnacl  NwTtKi                                          1  3    Oii«  (mmuymyl 

1 

Combo.  No. 

Combo,  No. 

Combo  No. 

Facllltlaa  or  Equipment 

Initial 
Cost 
PerDU 

Annual  RU 1 R 
Expense  Pei  DU 

Initial 
Cost 
PerDU 

1      Annual  RM  &  R 
1      Expense  Per  DU 

Inttial 

Coat 

PerOU 

1     Annual  RM  (  R 
Expanse  PerOU 

Total 
Factoi 

Amount 

Total 
Factor 

AmouV 

Total 
Factor 

AfflOiM 

Brought  Forward 

»        mmsm* 

$ 

p;^ 

S 

S 

mm* 

Tenant  Operated  Domestic 
Hot  Water 

Auto  Storage  Heaters 

$ 

% 

$ 

$ 

% 

s 

t 

% 

$ 

Side  Arm  Heaters 

Pot  Stove  (coal  fired). 

Storage  Tank 

Hot  Water  Piping 

- 

Tenant  Operated 
Space  Heaters 

$ 

% 

t 

S 

% 

t 

t 

« 

t 

Floor  Fumances 

Warm  Air  Furnaces 

Steam  Boilei,  Radiators 

Hot  Water  Boiler.  Radiatora 

Burner  (oil) 

BIOMat 

Draft  Fan 

Pump 

ciectncal  Wont 

Convaraicn  Burner 

Heat  Pump 

Thin-Wall  A/C  Unit 

ROMs 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4497-N-041 

Public  Housing  Assaswnent  System 
(PHAS):  Transition  Assistance  on 
Compliance  With  Management 
Indicator  ;5;  PHA  Annual  Inspection  of 
UnlU 

agency:  Office  of  the  Assistant 
Secietaiy  for  PubUc  and  Indian 
Housing,  and  Office  of  the  Director  of 
the  Real  Estate  Assessment  Center, 
HUD. 
ACTWN:  Notice. 

summary:  This  notice  is  a  follow-up  to 
the  PHAS  notice  published  on  October 
21. 1999,  which  advised  of  transition 
assistance  in  connection  with 
implementation  of  the  PHAS  for  public 
housing  agencies  (PHAs)  with  fiscal 
years  ending  September  30, 1999,  and 
December  31,  1999.  The  October  21, 
1999.  notice  advised  that  these  PHAs 
would  not  be  issued  a  PHAS  score  for 
their  1999  fiscal  years,  but  would  be 
issued  a  management  assessment  score 
based  on  HUD's  assessment  of  the 
PHAs  management  operations  in 
accordance  with  24  CFR  part  902. 
subpart  D.  This  notice  provides 
information  to  PH,\s  on  how  to  meet  the 
requirements  of  Management  Indicator 
*5  (PHA  annual  inspection  of  units  and 
systems)  of  this  subpart. 
FOR  FURTHER  INFORHATION  CONTACT: 
Wanda  Funk.  Real  Estate  Assessment 
Center,  U.S.  Department  of  Housing  and 
Urban  Development.  1280  Maryland 
Avenue,  SW,  Suite  800,  Washington,  DC 
20024:  telephone  REAC's  Customer 
Service  Center  at  (888)  245-4860  (this  is 
a  toll  free  number).  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calUng 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  Additional  information 
is  available  bom  the  REAC  web  site  at 
<http://wvirw.hud.gov/reac/>. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Notice 

On  September  1.  1998,  HUD  issued 
two  final  rules:  (1)  the  Uniform  Physical 
Condition  Standards  (UPCS)  and 
Physical  Inspection  Requirements  for 
Certain  HUD  Housing  (63  FR  35650). 
with  regulations  codified  at  24  CFR  part 
5;  and  (2)  the  Public  Housing 
Assessment  System  (PHAS)  (63  FR 
46596),  with  regulations  codified  at  24 
CFR  part  902.  The  UPCS  are 
incorporated  in  subpart  B  of  the  final 
PHAS  rule.  Subpart  D  of  the  PHAS  rule, 
titled  Management  Operations,  requires 


PHAs  to  inspect  their  units  and  systems 
using  the  UPCS  (see  §  902.43(a)(5)). 

The  PHAS  rule  (§  902.60)  requires 
PHAs  with  fiscal  years  ending  (FYE)  on 
and  after  September  30, 1999,  to  submit 
an  electronic  certification  regarding 
their  performance  relative  to  each 
management  indicator.  Section 
902.43(a)(5)  of  the  rule  which  addresses 
Management  Indicator  «S  titled  "PHA 
aimual  inspection  of  units  and  systems" 
requires  a  PHA's  inspection  to  utilize 
the  HUD  uniform  physical  condition 
standards  set  forth  in  subpart  of  part 
902.  Therefore,  a  PHA's  certification 
under  $  902,60  must  include  a  statement 
that  the  units  were  inspected  using  the 
UPCS. 

In  October  1998,  HUD  made  available 
to  the  public  through  its  web  site  a 
demonstration  version  of  the  UPCS 
inspection  software  that  the  REAC  uses 
to  conduct  inspections  (see  http:// 
www.hud.gov/reac/).  HUD  also  made 
available  through  its  web  site  the 
training  guidebook  that  the  REAC  uses 
to  train  HUD  inspectors.  Additionally, 
the  REAC  just  recently  made  available  a 
public  use  version  of  its  inspection 
software  through  its  Customer  Service 
Center. 

In  the  next  few  months,  HUD  plans  to 
make  available  a  list  of  training  vendors 
that  have  been  approved  to  provide 
training  to  the  PHAs  and  other  HUD 
program  participants  on  the  UPCS. 
Given  that  these  products  were  only 
recently  made  available  by  HUD,  HUD 
recognizes  that  PHAs  with  fiscal  years 
ending  September  30.  1999.  and 
Deceiaber  31. 1999,  will  not  be  able  to 
certify  that  inspections  of  units  were 
made  in  accordance  with  the  UPCS. 

This  notice  therefore  advises  PHAs 
with  fiscal  years  ending  September  30, 
1999.  and  December  31, 1999  that  they 
may  meet  the  requirements  of 
Management  Indicator  #5  by  certifying 
that  their  occupied  units  were  inspected 
in  accordance  with  HUD's  Section  8 
Certificate  F^ogram  Housing  Quality 
Standards  (HQS). 

Since  1992.  PHAs  have  been  required 
to  conduct  inspections  under  the 
regulations  of  the  Public  Housing 
Management  Assessment  Program  (24 
CFR  part  901 )  using  local  code  or  the 
Section  8  Certificate  Program  Housing 
Quality  Standards  (HQS),  whichever  is 
more  stringent.  The  standards  and  the 
items  to  be  inspected  under  the  HQS 
and  the  UPC:S  are  substantially 
equivalent. 

Consistent  with  HUD's  October  21 , 
1999,  notice  to  provide  transition 
assistance  in  connection  with 
implementation  of  the  PHAS  to  PHAs 
with  FYs  ending  September  30, 1999, 
and  December  31, 1999,  and  given  that 


HUD  only  recenUy  released  its  UPCS 
inspection  software  and  training 
guidebook,  PHAs  vrith  FYEs  of 
September  30, 1999.  and  December  31, 
1999,  that  conducted  annual  unit  and 
system  inspections  using  the  HQS  and 
HQS  form  will  be  deemed  to  have 
inspected  using  the  UPCS  for  the 
purpose  of  the  Management  Operations 
certification  under  the  PHAS  rule. 

Dated:  December  13.  1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
Ooiuld  I.  LaVoy, 

Acting  Director  of  the  Real  Estate  Assessment 
Center. 

tFR  Doc.  99-32665  Filed  12-15-99;  8:45  am) 
auoiNa  cooe  ttio-as-e 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WIMIife  Service 

Endangered  Species  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACDON:  Notice  of  receipt  of  permit 

applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
ef  seq.). 

Permit  No.  TE-0032e9 
Applicant:  Robert  James.  San  Diego, 
California 

The  permittee  requests  an  amendment 
to  take  (survey  by  pursuit)  the  Quino 
checkerspot  butterily  {Euphydryas 
editha  quino)  in  conjimction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE-O07581 
Applicant:  Tito  Aleiandro  Marcliant. 

Newport  Beach.  California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  and  Delhi  Sands  flower 
loving  fly  (Rhaphiomidas  terminatus 
abdominalis)  in  conjunction  with 
presence  or  absence  surveys  throughout 
each  species  range  for  the  purpose  of 
enhancing  their  survival. 
Permit  No.  TE-008482 
Applicant:  Danielle  Flynn.  San  Diego. 

California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
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checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE-O195I0 
Applicant:  Shauna  M.  Wolf,  San  Diego, 
California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE-019141 
Applicant:  Shannon  Bane.  Livermore. 

California 

The  applicant  requests  a  permit  to 
take  (capture)  the  giant  kangaroo  rat 
(Dipodomys  ingens)  and  the  Alameda 
whipsnake  {Masticophis  lateralis 
euryxanthus)  in  conjunction  with 
surveys  in  Alameda,  San  Joaquin,  and 
Sacramento  Counties,  California,  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  TE-009390 

Applicant:  Denise  Moe.  Lemon  Grove. 
California 

The  permittee  requests  an  amendment 
to  take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE-019947 
Applicant:  Scon  Crawford.  Tustin,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhora 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi').  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis).  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni),  and 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydras  editha 
quino)  and  the  El  Segundo  Blue 
Butterfly  [Euphilotes  battoides  allyni) 
throughout  each  species  range  in 
California  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-019949 
Applicant:  Vipul  Ramesh  loshi,  San  Diego. 

California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
(Branc/ijnecto  conservafjo).  longhom 
fairy  shrimp  {Branchinecta 


longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi).  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis).  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni'),  and 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydras  editha 
quino)  throughout  each  species  range  in 
California  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-019953 
Applicant:  Alisa  Ourgarian.  Oakhurst. 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fair)'  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni") 
throughout  each  species  range  in 
California  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  their 
survival. 
Permit  No.  TE-00SB7S 

Applicant:  Santa  Clara  Valley  Water  District. 
San  Jose.  California 

The  permittee  requests  an  amendment 
to:  Take  (harass  by  survey,  locate  and 
monitor  nests)  the  California  least  tern 
[Sterna  albifrons  browni)  and  California 
clapper  rail  [Rallus  longirostris 
obsoletus);  take  (locate  and  monitor 
nests)  the  least  Bell's  vireo  [Viivo  bellii 
pusillus):  and  take  (capture  and  release) 
the  salt  marsh  harvest  mouse 
[Reithrodontomys  raviventris)  and  San 
Joaquin  kit  fox  [Vulpis  macrotis  mutica) 
in  conjunction  with  surveys  and 
population  monitoring  throughout  each 
species  range  for  the  purpose  of 
enhancing  their  survival. 
Permif  No.  TE-019991 
Applicant:  Raymond  White.  Palo  Alto. 

California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fairy  shrimp  (BrancWnerta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni) 
throughout  each  species  range  in 
California  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-79S284 
Applicant:  D.  Christopher  Rogers, 

Sacramento,  California 


The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  collect,  and 
sacrifice)  the  longhom  fairj'  shrimp 
(Branc/iinecto  longiantenna).  vernal 
pool  tadpole  shrimp  [Lepidurus 
packardi'),  San  Diego  fairy  shrimp 
[Brachinecta  sandiegonensis),  and  the 
Riverside  fairy  shrimp  [Streptocephalus 
woottoni").  and  take  (survey  by  pursuit) 
the  Quino  checkerspot  butterfly 
[Euphydras  editha  quino)  throughout 
each  species  range  in  California  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  their  survival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  January  18,  2000. 
ADDRESSES:  Written  data  or  comments 
.should  be  submitted  to  the  Chief — 
Endangered  Species.  Ecological 
Services.  Fish  and  Wildlife  Service,  91 1 
NE  nth  Avenue.  Portland.  Oregon 
97232-4181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  lo  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  December  9. 1999. 
Thomas  Dwyer, 

Acting  Regional  Director,  Region  I,  Portland. 
Oregon. 

IFR  Doc.  99-32574  Filed  12-1S-S9: 8^45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  tfie  Pacific  Bay  Properties. 
Rancho  Bella  Vista  Master  Planned 
Community  In  Riverside  County,  CA 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 
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summary:  Pacific  Bay  Properties  (the 
Applicant)  has  applied  to  the  Fish  and 
Wildhfe  Service  for  an  incidental  talce 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  Service  proposes  to  issue 
a  30-year  permit  to  the  Applicant  that 
would  authorize  take  of  up  to  14 
species,  including  the  threatened  coastal 
California  gnatcatcher  {PoliopUla 
califomicus  californicus).  Such  take 
would  occur  during  the  development 
and  management  of  1,998  single  family 
residences,  associated  schools, 
recreational  facilities,  and  open  space 
on  798  acres.  This  project  would 
permanently  eliminate  102.2  acres  of 
suitable  habitat  for  the  14  species:  8.9 
acres  of  Riversidean  sage  scrub.  S9.2 
acres  of  disturbed  Riversidean  sage 
scrub,  0.5  acre  of  willow  riparian 
woodland.  3.5  acres  of  southern  willow 
scrub,  0.4  acre  of  disturbed  southern 
willow  scrub,  and  29.7  acres  of  non- 
native  grassland. 

We  request  comments  from  the  public 
on  the  permit  application,  and  an 
Environmental  Assessment,  which  are 
available  for  review.  The  permit 
appUcation  includes  the  proposed 
Habitat  Conservation  Plan  (Plan)  and  an 
accompanying  Implementing 
Agreement.  The  Plan  describes  the 
proposed  project  and  the  measures  that 
the  Applicant  would  undertake  to 
minimize  and  mitigate  take  of  the  14 
species. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  uie  Endangered  Species 
Act  and  National  Environmental  Policy 
Act  regulations  (40  CFR  1506.6).  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public. 
DATES:  Written  comments  should  be 
received  on  or  before  January  18,  2000. 
ADORESSES:  Written  comments  should 
be  addressed  to  Mr.  Jim  Bartel,  Assistant 
Field  Supervisor,  Fish  and  Wildlife 
Service.  2730  Loker  Avenue  West, 
Carlsbad,  Cahfomia  92008.  Comments 
may  be  sent  by  facsimile  to  (760)  431- 
9624. 

FOR  FtmTHER  INFORMATION  CONTACT:  Ms. 
Michelle  Shaughnessy.  Fish  and 
Wildlife  Biologist,  at  the  above  address 
or  caU  (760)  431-9440. 
SUPPt^HENTARY  INFORMATION: 
Availability  of  Documents 

You  may  obtain  copies  of  these 
documents  for  review  by  contacting  the 
above  office.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 


Backgnmnd 

Section  9  of  the  Endangered  Species 
Act  and  Federal  regulation  prohibit  the 
"take"  of  fish  or  wildlife  species  listed 
as  endangered  or  threatened, 
respectively.  Take  of  listed  fish  or 
wildlife  is  defined  under  the  Act  to 
include  kill.  harm,  or  harass.  The 
Service  may,  under  limited 
circumstances,  issue  permits  to 
authorize  incidental  take:  i.e.,  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity.  Regulations  governing 
incidental  lake  permits  for  threatened 
and  endangered  species  are  found  in  50 
CFR  17.32  and  17.22.  respectively. 

The  Applicant's  proposed  project  lies 
within  the  Rancho  Bella  Vista 
Community  Specific  Plan  Area.  The 
Specific  Plan  Area  is  located  between 
State  Route  79  (Winchester  Road)  and 
Lake  Skinner  Reservoir  in  western 
Riverside  County.  California.  The 
Southwestern  Riverside  Multiple 
Species  Reserve  and  Lake  Skinner 
Recreation  Area  are  east  of  the  project 
site.  The  project  site  includes  the  Skunk 
Hollow  vernal  pool  and  portions  of 
Tucalota  Creek.  Typical  land  uses  in  the 
area  surrounding  the  project  site  are 
dryland  farming,  grazing,  a  small 
airport,  and  residential  development. 
The  Applicant  proposes  the  following 
land  uses  at  the  project  site;  residential 
development,  schools,  recreational 
facilities,  and  open  space. 

The  Plan  relies  on  biological  data 
collected  from  a  number  of  reports  and 
surveys  of  the  project  site  dating  from 
1989  through  1998.  Based  on  these 
surveys  and  reports,  the  Service 
concluded  that  the  project  may  result  in 
the  take  of  federally  listed  wildlife, 
harm  to  listed  plants,  or  take  of  other 
species  should  they  be  listed  in  the 
future: 

Coastal  California  gnatcatcher  [PoliopUla 

califomicus  califomicus),  threatened 
Last  Bell's  vireo  [Vireo  bellii  pusillus], 

endangered 
Riverside  fairy  shrimp  [Streptocephalus 

woottoni).  endangered 
Quino  checkerspot  butteifly  [Euphydryas 

editha  quino).  endangered 
Spreading  navarretia  iNavamtia  fossaJts), 

endangered 
Thread-leaved  brodiaea  [Brodiaea  filifolia). 

threatened 
California  Orcutt  grass  {Orcattia  califomica). 

endangered 
Mtmz's  onion  (Allium  munzii).  endangered 
San  Diego  ambrosia  [Ambrosia  pumila). 

candidate  for  listing 
Western  spadefoot  toad  iSpea  bammondii) 
Southwestern  pond  turtle  {Clemmys 

marmorata  pallida) 
Burrowing  owl  ISpeotyto  cunicularia) 
Southern  California  rufoU6<rowned  sparrow 

{Aimopbila  nificeps  canescens] 


Bell's  sage  sparrow  [Ampbispiza  belli  belli) 

The  Applicant  proposes  to  implement 
the  following  measures  to  minimize  and 
mitigate  take  of  endangered  species:  (1) 
preserve  90.4  acres  of  Riversidean  sage 
scrub  (91  percent  of  on-site  acreage  of 
this  vegetation  type)  and  28.8  acres  of 
disturbed  Riversidean  sage  scrub  (33 
percent  of  on-site  acreage),  resulting  in 
preservation  of  at  least  4  of  5  pairs  of 
coastal  California  gnatcatchers:  and  (2) 
Preserve  6.2  acres  of  riparian  and 
wetland  habitats  (58  percent  of  on-site 
acreage).  In  addition,  the  Applicant  has 
already  established  a  140-acre  weUand 
conservation  bank.  The  Plan  identifies 
goals  and  objectives  for  management 
and  conservation  of  the  14  species, 
including  control  of  human  access  and 
exotics  species,  preservation  of  upland 
and  wetland  habitats,  provision  of  open 
space  connections  through  the 
development  area,  enhancement  of 
Quino  checkerspot  butterfly  habitat,  and 
restoration  of  riparian  habitats. 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  four  alternatives  in 
addition  to  the  Proposed  fhtjject 
Alternative.  The  Proposed  Project 
Alternative  consists  of  the  issuance  of 
an  incidental  take  permit  and 
implementation  of  the  Plan  and  its 
Implementing  Agreement,  which 
include  measures  to  minimize  and 
mitigate  impacts  of  the  project  on  the  14 
species.  Under  the  No  Action 
Alternative,  the  Service  would  not  issue 
a  permit  and  the  project  area  would 
remain  undeveloped. 

Existing  agricultural  practices  would 
likely  be  maintained  on  the  property. 
The  Applicant  considered  and  rejected 
this  alternative  because  elimination  of 
the  proposed  development  would  also 
eliminate  dedication  and  management 
of  lands  in  the  Conservation  Bank  as 
well  as  other  open  space  areas  proposed 
by  the  proposed  Project  Alternative.  The 
Applicant  also  considered  and  rejected 
a  Reduced  Project  Alternative  and  a 
WeUand  Avoidance  Alternative. 
Although  both  of  these  alternatives 
would  have  increased  open  space 
compared  to  the  Proposed  Project,  the 
Applicant  did  not  select  them  because 
the  loss  of  additional  residences  would 
increase  per  unit  construction  cost 
beyond  what  is  consistent  vnth  lot  costs 
in  the  region. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  the  National  Environmental 
PoUcy  Act  of  1969  regulations  (40  CFR 
1506.6).  We  will  evaluate  the 
application,  associated  documents,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
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meets  the  requirements  of  the  National 
Environmental  Policy  Act  regulations 
and  section  10(a)  of  the  Endangered 
Species  Act.  If  we  determine  that  those 
requirements  are  met,  we  will  issue  a 
permit  to  the  AppUcant  lor  the 
incidental  take  of  the  abovementioned 
listed  species.  Our  final  permit  decision 
will  be  made  no  sooner  than  30  days 
from  the  date  of  this  notice. 

Dated:  December  10.  1999. 
Elizabeth  H.  SteYeu, 
Deputy  Manager.  California/Nevada 
Operations  Office.  Fisb  and  Wildlife  Service, 
Sacramento.  California. 

[FR  Doc  99-32575  Filed  12-15-99:  8:45  ami 
nLLMQ  COOE  491»«-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(AZ-«1 0-0777-26-241  A) 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  meeting  notice. 

SUMMARY:  This  notice  announces  a 
meeting  and  tour  of  the  Arizona 
Resource  Advisory  Council.  The  one- 
day  business  meeting  will  be  held  on 
January  21.  2000.  in  Phoenix,  Arizona. 
The  RAC  meeting  will  begin  at  9  a.m 
and  will  conclude  at  approximately  4 
p.m.  The  meeting  will  be  held  at  the 
BLM  National  Training  Center,  9828 
North  31st  Avenue,  Phoenix,  Arizona. 
The  agenda  items  to  be  covered  include 
the  review  of  the  October  22. 1999, 
meeting  minutes:  BLM  State  Director's 
Update  on  legislation,  regulations  and 
statewide  planning  efforts;  Updates  on 
Secretarial  Initiatives,  regarding 
proposed  Arizona  National  Monument 
and  Las  Cienegas  National  Conservation 
Area,  and  Barry  Goldwater  Range  and 
Perry  Mesa;  Perry  Mesa  Slide 
Presentation:  Y\uaa  Rod  &  Gun  Club 
Presentation  on  Game  Carriers;  Update 
Proposed  Field  Office  Rangeland 
Resource  Teams;  Reports  from  BLM 
Field  Office  Managers:  Reports  by  the 
Standards  and  Guidelines,  Recreation 
and  PubUc  Relations.  Wild  Horse  and 
Burro  Working  Groups;  Discussion 
about  establishing  Consen'ation  and 
Minerals  Subgroups;  Reports  from  RAC 
members;  and  Discussion  of  future 
meetings.  A  public  comment  period  will 
be  provided  at  11:30  a.m.  on  January  21, 
2000,  for  any  interested  pubUcs  who 
wish  to  address  the  Coimcil. 
FOA  FURTHER  INF0RMATK3N  CONTACT: 


Deborah  Stevens.  Bureau  of  Land 
Management.  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  (602)  417-9215. 
Denise  P.  Meridith, 
Arizona  State  Director. 

IFR  Doc  99-32578  Filed  12-15-99:  8:45  am] 
BIUJHG  CODE  Ol »-]»-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(MT-920-1310-€1;  MTM  88022] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTUM:  Notice, 

summary:  Under  the  provisions  of  Pub. 
L.  97-451,  a  petition  for  reinstatement 
of  oil  and  gas  lease  MTM  88022, 
Stillwater  Coiuity,  Montana,  was  timely 
filed  and  accompanied  by  the  required 
rental  accruing  from  the  date  of 
termination. 

No  vaUd  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  contained 
in  section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice.  2 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Kaufman.  Acting  Chief  Fluids 
Adjudication  Section.  BLM  Montana 
State  Office.  PO  Box  36800.  BiUings, 
Montana  59107,  406-896-5108. 

Dated:  December  7. 1999. 
Elaine  L.  Kaofiaan. 

Acting  Chief.  Fluids  Adjudication  Section. 
IFR  Doc  99-32609  Filed  12-15-99:  8:45  am) 
BILUNO  COOE  4310-M-P 


DEPARTMENT  Of  THE  INTERIOR 
Bureeu  of  Land  Management 

[CA-180-1*30-eT;  CACA  38818) 

Public  Land  Order  No.  7423: 
Withdrawal  of  Public  Lands  tor  the 
South  Fork  of  tt>e  American  River; 
Calttomia 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Oixler. 

summary:  This  order  withdraws  1,533 
acres  of  pubUc  lands  from  mining,  for  a 
period  of  50  years,  for  the  Bureau  of 
Land  Management  to  protect  the 
riparian  areas,  wildlife  habitat,  scenic 
quality,  public  access,  and  high  value 
recreational  resources  of  the  South  Fork 
of  the  American  River.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing  and  the  Materials  Act  of  1947 
The  withdrawal  from  the  mining  laws 
would  be  subject  to  vaUd  existing  rights. 
An  additional  120  acres  of  non-Fednal 
lands  would  become  subject  to  the 
withdrawal  if  acquired. 
EFFEtmvE  DATE:  December  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck,  BL.M  Folsom  Field  Office,  63 
Natoma  Street.  Folsom.  California 
95630.  916-985-4474. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1994),  it  is  ordered  as  follows; 

1.  Subject  to  vabd  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  location  and 
entry  imder  the  United  States  mining 
laws  (30  use.  Ch.  2  (1994)).  but  not 
from  leasing  under  the  mineral  leasing 
laws  or  the  Materials  Act  of  1947,  for 
the  Btireau  of  Land  Management  to 
protect  the  riparian  areas,  wildlife 
habitat,  scenic  quality,  pubhc  access, 
and  high  value  recreational  resources  of 
the  South  Fork  of  the  American  River: 

Mount  Diablo  Meridian 

T.  11  N..  R.  9E.. 

Sec.  3.  that  portion  of  the  SEV4SWV.  and 
the  SW'/.SEV.  lying  Southerly  of  the 
South  Boundary  of  Stale  Highway  49; 

Sac.  10.  SW'/.NWV,,  E>/>NWV,.  and  that 
portion  of  the  N£V«  lying  southerly  of 
the  south  botmdary  of  California  State 
Highway  49: 

Sec.  11.  the  W'^NWV..  N'/iNWV,SW'^ 
lying  Southerly  of  the  South  t)ouadary  of 
California  State  Highway  49  as  conveyed 
to  the  Stale  of  California  by  deed 
recorded  January  S,  1962  in  Book  577  of 
Official  Recortls.  page  89.  and  Westerly 
and  Northerly  of  the  cenlerline  of  the 
South  Fork  of  the  American  River,  the 
E'ANWV.  lying  Westerly  and  Northerly 


70278 


Federal  Register / Vol.  64,  No.  241 /Thursday,  December  16,  1999 /Notices 


of  the  centerline  of  the  South  Fork  of  the 
American  River,  lying  Southerly  of  the 
South  boundary  of  Califomia  State 
flighway  49  as  conveyed  to  the  State  of 
California  by  Deed  recorded  [anuary 
8.1962  in  Book  577  of  Official  Records, 
page  B9,  also  lying  Westerly  of  the 
foUowing  described  line:  Beginning  at 
the  Northwest  comer  of  Parcel  1  as 
shown  on  that  certain  Parcel  map  filed 
in  Book  45  of  Parcel  Maps  at  Page  34 
being  located  on  the  said  South 
boundary  of  State  Highway  49;  thence 
along  the  West  boundary  of  said  Parcel 
1  South.  550.09  feet  to  a  V/<"  capped 
iron  pipe  stamped  LS.  2403:  thence 
leaving  said  West  boundary  along  the 
East  boundary  of  that  certain  Parcel  of 
land  encumbered  by  agreement  to 
complete  Boundary  Line  Adjustment  and 
Easement  Agreement  recorded  in  Book 
4360  of  Official  Records  at  page  59  South 
12°  54'  45"  East.  280.34  feet:  thence 
South  26°  20'  07"  East,  187.26  feet  to  the 
said  centerline  of  the  South  Pork  of  the 
American  River  and  the  terminus  of  said 
described  line: 

Sec.  21.  that  portion  of  the  Vl^/i  lying 
Westerly  of  the  centerline  of  the  South 
Fork  or  the  American  River; 

Sec.  28.  that  portion  of  the  N'/iNWV.  lying 
Westerly  and  Northerly  of  the  centerline 
of  the  South  Fork  of  the  American  River; 

Sec.  29.  NWV..  NWV,SWV«,  and  portions 
of  the  E>/2  more  particularly  described  as 
follows:  Parcels  2.  3.  and  4.  as  shown  on 
the  Parcel  Map.  filed  August  17.  1979  in 
Book  24  of  PARCEL  MAPS  at  page  15. 
El  Dorado  County  Records.  C^ifomia. 
and  as  amended  by  Certificate  of 
Correction  recorded  August  31,  1989  in 
Book  3196  of  Official  Records,  page  76: 
that  portion  of  the  S'/^iSWv.  lying 
Westerly  and  Northerly  of  the  centerline 
of  the  South  Fork  of  the  American  River. 
T.  11  N..R.  10  E.. 

Sec.  27,  NEV4,  N'/iNWV.,  SPANW'/., 
E'/iSWV.,  and  SEV.. 

The  areas  described  aggregate 
approximately  1.533  acres  in  El  Dorado 
County. 

2.  The  foUowing  non-Federal  lands 
are  located  within  the  corridor  of  the 
South  Fork  of  the  American  River.  In 
the  event,  these  lands  return  to  Federal 
ownership,  they  wotild  be  subject  to  the 
terms  and  conditions  of  this  withdrawal 
as  described  in  Paragraph  1; 

Mount  Diablo  Meridian 

T.  11N.,R.9E. 
Sec.  29.  NEV.SWV..  and  tract  3  as  shown 
on  the  map,  filed  October  2. 1991  in 
book  18  of  survey  maps  at  page  129.  El 
Dorado  County  Records,  California; 
Sec.  31.SEV4NEV«. 
The  areas  described  aggregate 
apptt)ximatelyl20  acres  in  El  Dorado  County. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 


1976,  43  U.S.C  1714(fl  (1994).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  8. 1999. 
Kevin  Cover, 

Assistant  Secretary  o/ (he  Interior. 
[FR  Doc.  99-32656  Filed  12-15-99:  8:45  ami 

aiujNa  cooe  43i»-4o-i> 

DEPARTMENT  OF  THE  INTERK>R 

Bureau  of  Land  Management 
tWY-1 00-00-1 61 0-DG) 

Resource  Management  Plan,  PInedale 
Fiatd  Office,  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and 
resource  management  plan,  request  for 
information  for  scoping  process,  call  for 
coal  resource  information,  and  notice  of 
public  meetings. 

summary:  The  Bureau  of  Land 
Management's  (BLM)  Pinedale  Field 
Office  invites  the  public  to  provide 
information  on  BLM-administered 
public  lands  and  resources  in  the  Snake 
River  planning  area  and  to  identify 
issues  and  concerns  to  be  addressed  in 
the  environmental  impact  statement 
(EIS)  for  the  Snake  River  Resource 
Management  Plan  (RMP).  As  required  in 
43  CFR  3420.1-2,  this  notice  is  also  the 
specific  call  for  coal  resource 
information  and  identification  of  areas 
where  there  is  an  interest  in  future 
leasing  and  development  of  Federal 
coal. 

FOR  FliRTHER  INFORMATION  CONTACT: 
Interested  parties  may  obtain  further 
information  or  request  to  be  placed  on 
the  mailing  list  for  the  Snake  River  RMP 
planning  effort  by  contatrtlng  Kellie 
Roadifer,  RMP  Team  Leader,  or  Prill 
Mecham,  Field  Manager.  Pinedale  Field 
Office.  432  East  Mill  Street.  Pinedale, 
Wyoming  82941,  (307)  387-5300. 
SUPPI.EMENTARY  INFORMATION:  The  Snake 
River  corridor  and  adjacent  areas, 
collectively  known  as  Jackson  Hole,  in 
Teton  County.  Wyoming,  make  up  the 
Snake  River  RMP  planning  area. 

Within  the  Snake  River  corridor, 
BLM-administered  public  lands  to  be 
addressed  in  the  RMP  include  about 
1 ,345  acres  of  public  land  surface  and 
Federal  mineral  estate,  plus  about  740 
acres  of  public  land  surface  underlain 
by  State  or  privately-owned  mineral 
estate. 

In  addition,  the  BLM  is  responsible 
for  administering  various  recreation 
easements  on  private  lands  within  the 


river  corridor.  These  easements, 
combined  with  the  public  land  parcels, 
provide  almost  continuous  recreational 
access  to  the  river  chaimel  for  public 
uses  such  as  anchoring  a  boat  to  fish 
and  wading  in  the  river.  A  few  of  the 
Snake  River  levees  are  within  these 
easements,  supporting  several  miles  of 
public  access  by  foot  and  vehicle  in 
places,  but  most  of  the  easements  allow 
access  only  by  boat  from  the  river. 

The  BLM  is  also  responsible  for 
administering  mineral  exploration  and 
development  on  an  additional  12.000 
acres  of  Federal  mineral  estate.  This 
mineral  estate,  which  is  mostly  outside 
the  river  corridor,  tmderlies  lands 
owned  or  administered  by  private 
individuals,  the  State  of  Wyoming,  or 
local  governments. 

The  Snake  River  RMP  planning  area 
includes  all  lands  in  Jackson  Hole 
between  the  Forest  Service  boundaries 
on  the  east,  west,  and  south,  and  the 
National  Park  Service  boundary  on  the 
north,  for  the  purpose  of  evaluating 
environmental  impacts  (including  the 
cumulative  impacts)  of  BLM  land-use 
planning  decisions.  However,  the 
planning  and  management  decisions  to 
be  made  by  the  BLM  will  apply  only  to 
the  BLM-administered  land  surface,  the 
Federal  mineral  estate,  and  the 
recreational  easements  mentioned  in  the 
four  paragraphs  above. 

The  Snake  River  RMP  is  in  the 
preplanning  stage.  Preplanning 
activitias  include  identifying  planning 
issues  and  concerns,  developing  a 
schedule  for  plan  preparation,  and 
establishing  public  participation 
activities. 

Some  preliminary  planning  issues 
and  concerns  have  been  identified 
whici  may  be  addressed  by  the 
following  questions:  (1)  What  types  and 
levels  of  recreational  and  interpretive 
development  are  appropriate  on  public 
land  siirface  to  help  satisfy  existing  and 
future  demand  for  public  recreation  and 
education?  (2)  Consistent  with  valid 
existing  rights,  what  other  activities, 
including  livestock  grazing  and  mineral 
extraction,  are  appropriate  on  these 
lands?  (3)  What  levels  of  mineral 
activity  are  appropriate  for  the 
exploration  and  development  of  the 
BLM-administered  mineral  estate?  (4) 
What  requirements  or  restrictions  on 
land  use  will  be  necessary  to  protect 
important  public  resotirces  such  as 
recreational  opportunities,  scenic 
quality,  wildlife  habitat,  sensitive 
plants,  and  cultural  resources?  (5) 
Which,  if  any,  of  the  BLM-administered 
public  lands  along  the  Snake  River  meet 
the  eligibility  criteria  and  suitabihty 
factors  to  be  given  future  consideration 
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for  inclusion  in  the  Wild  and  Scenic 
Rivers  System? 

The  public  is  invited  to  identify  other 
issues  and  concerns  that  should  be 
addressed  in  the  planning  process  and 
to  comment  on  those  identified  by  the 
BLM  staff. 

The  BLM  is  also  requesting  resource 
data  and  information  that  will  be  used 
to  fiuther  define  issues  and  concerns, 
update  the  inventory  base,  help  develop 
planning  alternatives,  and  analyze 
environmental  consequences.  The  BLM 
will  conduct  very  little  new  inventory 
work;  therefore,  development  of  the 
RMP  will  rely  mostly  upon  existing 
available  resource  information  and  data. 

A  contingent  valuation  methodology 
(CVM)  suri'ey  or  study  is  planned  as 
pari  of  the  RMP  analysis  to  consider  the 
economic  value  of  certain  non-market 
goods  and  services  such  as  clean  air, 
open  space,  and  wildlife  habitat, 
associated  vrith  BLM-administered 
lands  in  the  planning  area.  This  survey 
will  involve  the  collection  of  random 
public  responses  through  questionnaires 
and  interviews. 

Pursuant  to  43  CFR  3420.1-2,  this 
notice  is  a  formal  request  for  coal 
resource  information  and  identification 
of  any  substantiated  interest  in  future 
leasing  and  development  of  Federal  coal 
in  the  Snake  River  planning  area. 
Specifically,  information  on  the 
location,  quality  and  quantity  of  Federal 
coal  with  development  potential,  and  on 
surface  resourt:e  values  related  to  the 
twenty  coal  unsuitability  criteria 
described  in  43  CFR  3481.1  is  requested 
and  will  be  used  to  conduct  any 
necessary  coal  screening  (43  CFR 
3420.1-4)  during  the  planning  process. 
The  BLM  has  limited  coal  resource  data 
for  the  planning  area  and  will  be  unable 
to  conduct  further  inventories.  Parties 
interested  in  Federal  coal  leasing  and 
development  will  be  expected  to 
provide  coal  and  other  resource  data  for 
their  areas  of  interest.  Information 
concerning  areas  of  leasing  interest,  coal 
resource  data,  and  other  resource 
information  related  to  unsuitability 
criteria  must  be  submitted  to  the 
Pinedale  Field  Office,  at  the  address 
above. 

Federal  coal  leasing  in  tbe  planning 
area  outside  designated  coal  production 
regions  may  be  considered  apart  from 
the  competitive  leasing  process  set  out 
in  43  CFR  3420.3  through  3420.5-2. 
Since  the  Snake  River  planning  area  is 
not  within  a  coal  production  region,  any 
Federal  coal  leasing  will  be  considered 
on  a  case-by-case  basis,  called  "Leasing 
on  Application"  imder  the  appropriate 
provisions  of  43  CFR  part  3425  and  43 
CFR  3420.1-4  through  3420.1-8.  Note 
that  the  sale  and  issuance  of  Federal 


leases  under  these  provisions  is  still 
done  through  a  competitive  bidding 
process 

Identification  at  this  time  of  definite 
interests  in  futiu-e  Federal  coal  leasing, 
substantiated  with  adequate  coal  and 
other  resource  data,  will  allow  these 
interests  to  be  considered  in  the 
planning  process.  In  this  way. 
unnecessary  administrative  delays  or 
revisions  in  the  plan  may  be  avoided  if 
coal  lease  applications  are  submitted  in 
the  fiiture. 

Public  participation  activities  will  be 
initiated  with  an  open  house  to  be  held 
at  the  Teton  County  Administration 
Building,  County  Commissioners' 
Meeting  Room,  at  the  comer  of  Willow 
and  Simpson,  in  Jackson.  Wyoming,  on 
Thursday,  January  27,  2000,  from  4  to  8 
p.m.  At  5  and  7  p.m..  BLM 
representatives  will  give  short 
presentations. 

The  public  will  have  opportunities  to 
participate  throughout  the  planning 
process  including  input  and  comment 
on  issues  and  planning  criteria,  and  on 
the  draft  and  final  EIS  for  the  resource 
management  plan.  Future  public 
participation  activities  will  be 
announced  in  the  Federal  Register  and 
in  the  local  media,  and  through  mailings 
to  parties  included  on  the  Snake  River 
RMP  mailing  fist. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
Pinedale  Field  Office.  432  East  Mill 
Street.  Pinedale.  Wyoming,  during 
regular  business  hoiu^  (7:45  a.m.  to  4:30 
p.m.)  Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  final  envirozunental  impact 
statement  (FEIS).  Individual 
respondents  may  request 
confidentiality.  If  individuals  wish  to 
withhold  their  name  or  address  from 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  they 
must  state  this  prominently  at  the 
beginning  of  their  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  December  9, 1999. 
Alan  R.  Pierson, 

State  Dirvctor 

IFR  Doc.  99-32579  Filed  12-15-99:  8;45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(lri'-062-1430-ET:  UTU-753921 

Notice  of  Proposed  Withdrawal  and 
Notice  of  Public  Meeting*;  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
131 .340  acres  of  public  land  to  protect 
the  scenic  and  recreational  values  of 
portions  of  the  Colorado.  Dolore.s.  and 
Green  river  corridors  in  Southeastern 
Utah.  This  notice  segregates  the  lands 
for  up  to  2  years  from  location  and  entry 
imder  the  United  States  mining  laws. 
The  lands  will  remain  open  to  mineral 
leasing.  This  notice  also  announces  two 
public  meetings. 

DATE:  Comments  should  be  received  on 
or  before  March  16.  2000. 
ADDRESSES:  Comments  should  be  sent  to 
the  Moab  Field  Office  Manager.  82  East 
Dogwood  Avenue.  Moab.  Utah  84532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar>'  von  Koch.  Realty  Speciabst.  Moab 
Field  Office.  82  East  Dogwood  Avenue. 
Moab,  Utah  84532.  (435)  259-2128. 
SUPPLEMENTARY  INFORMATXM:  On, 
December  8.  1999.  a  petition  was 
approved  allowing  tbe  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  lands 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  exisiing  rights. 

Salt  Lake  Meridian 
Cotomdo  River 
T.  21  S..  R.  24  E.. 
S«c.22.  lots  2.  3.  9.  and  10.  SW'ANWV,. 

and  NWV,SWV.; 
Sec.23.  lots  8  to  12.  inclusive,  and 

N'/jNEVJ>IWV.: 
Sec.26.  lots  10  to  15.  inclusive,  and 

SWV4NEV,; 
Sec.27.  lot  6.  and  SEV.NWV,; 
Sec.3S.  lots  9  to  14.  inclusive. 
T  22  S..  R.  24  E.. 
Sec.2.  lots  2  to  6.  inclusive,  and 

SEV.NWV,: 
Sec3.  lots  1  to  3.  inclusive,  and  lots  5  lo 

11.  inclusive; 
SeclO.  lots  2  to  5.  inclusive.  SEV<NWV<. 

and  NEV.SEV.: 
Sec.ll.  lots  1  to  9.  inclusive,  and 

NWV.SWV,: 
Sec.l4.  lot  1.  NWV,NEV,.  and  NEV.MWV,: 
Sec.l5.  lots  1  to  II.  inclusive; 
Secl6.  lot  1.  and  NEV.SEV.. 
5ec21.  lots  1  to  9.  inclusive,  and 

NEV.SWV.; 
Sec.22.  lots  1  and  2; 
S«c.33.  SWV.SWV.. 
T  23  S..  R.  23  E.. 
Sec.l2.  SEV.SWV..  and  SViSEV.; 
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Sec.13.  loU  1  to  S.  inclusive.  NEV*. 
N'/iNWV..  SE'ANWV..  NEV4SWV4,  and 

N'-iSE'/.; 
Soc.14.  lota  1  to  7.  inclusive.  N'/fiNEv., 

SEV.NWV,.  EViSWV..  and  SE'ASEV.; 
Sec.23.  lots  1  to  6.  inclusive,  E'.^NW'/<, 

SW'ANE'/..  and  NWV.SEV.; 
Sec.24.  lots  1  to  9,  inclusive.  S'/iN'/li.  and 

E'/iSWV.; 
Sec.2S.  lots  1  to  10,  inclusive,  SWVtNE'A, 

NEV.1^WV4,  W'ASWV,.  and  EViSEV.; 
Sec.26.  E^/iNEV,  and  NEV4SEV.; 
Sec.34.  SEV.NEV..  S'.^SWV..  and  SEV«: 
Sec.35.  lots  1  to  3.  inclusive.  S'/iN'A, 

H'/iS'/i,  and  S'/jSWV,; 
Sec36,  lots  1  to  10,  inclusive,  P/^NE'/t, 

NEV4^^WV.,  SWV^NW'A,  NViSE"/.,  and 

SWV,SEV4. 
T.  23  S,  R.  24  E.. 
Sec.5.  lots  1  to  4,  inclusive,  lots  6  to  11, 

inclusive.  SEV,NE>/..  NEV<SEV«,  and 

E'ASW'/i; 
Sec.8,  lots  1,2,  4,5.  and  10: 
Sec.l7.  lots  1  to  4,  inclusive,  Si/^NVi. 

NVaS'/i,  and  SVjSE'A; 
Sec.18,  lots  1  to  10.  inclusive,  S'/iNEV«. 

SEV.^fWV,.  E'^SWV4.  and  SEV.; 
Sec.l9,  lots  1  and  2,  NE'A.  and  E'/iNW'A; 
Sec.20.  N'/^NEV.,  and  SE'ANE'/i; 
Sec.30,  lot  4; 
Sec.31,  lots  1  to  4.  inclusive,  P/zV/Vi.  and 

E>/4. 
T  24  S..  R.  22  E.. 
Sec.25.  lots  1  to  4.  inclusive,  NEy4, 

S'/yMWV4,  and  N'^SWV4: 
Sec.26.  lots  1  to  6,  inclusive; 
Sec-27.  lots  1  to  8,  inclusive,  and 

N>^SWV4: 
Sec.28,  lots  1  and  2,  and  SWV4SEV4: 
Sec.33.  lots  1  to  11,  inclusive,  NViNWV4. 

and  SEV.SWV4; 
Sec34,  N'/iNVj; 
Sec.35,  S'/iS'AS>ANEV4,  NViNWA, 

SEV.NWV4.  NEV4SWV.,  and  SEV4: 
Sec.36.  lots  1  and  2. 
T.  24  S.,  R.  23  E.. 
Sec.  1,  lots  1  to  4,  inclusive,  S'/^'/^,  and 

Sec.  2.  lots  2  to  6,  inclusive,  and  9; 
Sec.  3.  lots  1  to  7.  inclusive,  SViN'/i, 

SWV4,  and  NWV4SE'/4: 
Sec.  4,  lots  1.  2, 6.  and  7,  S>/iNEV4, 

E'.^SWV..  and  SE'A: 
Sec.  5,  lots  6  and  7,  and  WV>tSEV4: 
Sec.  8,  lots  1  to  4,  inclusive,  EM1SWV4,  and 

W>A£%; 
Sec.  9,  lots  1  to  6,  inclusive.  NE'A. 

NEV4NWV4.  SWA.  and  NWV4SE>A; 
Sec.  10,  lots  1,  3,  4  and  8.  SE'ANE'A, 

S'-iSE'A.  and  NW'aNW'A; 
Sec.  11.  N'/i.  NEV4SWV4,  SVI1SWV4.  and 

SE'A:  sees.  12  and  13: 
Sec.  14.  N'/i  and  N'/iS'/i; 
Sec  15.  NE'A.  NE'aNW'A.  S'/iNWA.  and 

S'/i: 
Sec.  17.  lots  1  to  6.  inclusive,  W/iNE'A. 

E'ANW'A.  SW'ANW'A,  and  SWV,; 
Sec.  18,  lots  2.  3.  and  4.  S'/»NE'A. 

SE'ANW'A.  E'^SW'A,  and  SE'A. 
Sec.  19,  lots  1  to  7.  inclusive,  NE'A, 

E'/iW'/j.  and  N'/iSE'A: 
Sec.  20.  lots  1  to  B.  inclusive,  lots  12, 13. 

and  14,  and  N'/2NW'A: 
Sec.  21,  NW'ANE'A.  W'/i,  and  W'ASE'A: 
Sec.  24.  N'/i: 
Sec.  28,  lots  1  to  4,  inclusive,  S'/^'/^,  and 

S'/i: 


Sec.  29.  lot  1,  NW'ANE'A.  S'/iNEVi,  W'/i. 

and  SE'A: 
Sec.  30.  lots  1  to  9.  inclusive.  11  and  12, 

SE'ANE'A,  NE'ASE'A,  and  S'/zSE'A: 
Sec.  31.  lots  1.  2  and  3.  N'^^NE'A. 

SW'ANE'A,  E'/iNW'A,  NE'ASW'A,  and 

NW'ASE'A. 
T.  24  S.,  R.  24  E..  unsurveyed. 
Sec.  5.  W'/i: 
Sec.  6: 

Sec.  7.  NE'A.  N'/iSE'A.  and  SW'ASE'A: 
Sec.  8.  W'/iNW'A  and  NW'ASW'A: 
Sec.  18.  NW'aNEV4.  S'ANE'A.  and  SE'A: 
Sees.  19  and  20. 
T.  25S.,R.21  E.. 
Sec.  31.  lots  4.  5.  and  6.  SEV4SWV4,  and 

NW'ASE'A; 
Sec.  33,  NE'ANEV.; 
Sec.  34.  lots  6  to  9,  inclusive,  and 

SEV.SW'A. 
T.  25  S..  R  22  E.. 
Sac.  3.  S'ASW'A  and  W'/fzSE'A: 
Sec.  4,  lots  4  and  5,  W',^SW'A,  SE'aSW'A, 

and  S',^SEV4: 
Sec.  5,  lots  1,  2,  and  3: 
Sec.  8,  lots  1  and  2: 

Sec.  9,  loU  1  to  4.  inclusive,  and  N'/iNW'A; 
Sec.  10.  lots  1  to  7,  inclusive,  and  W'/2E'/i: 
Sec.  15,  lot  1,  W'/iNE'A,  NE'ANW'A,  and 

S'/iNW'A: 
Sec.  18,  lots  1  to  4.  inclusive,  and  N'/iSE'A; 
Sec.  17,  lots  1  to  4,  inclusive: 
Sec.  19,  loU  1  to  4,  inclusive.  SEV4SW'A. 

and  NE'ASE'A; 
Sec.  20.  lot  1,  N'/iNEV4,  NEV4NW'A,  and 

SW'ANW'A: 
Sec.  21.  NW'ANW'A: 
Sec.  30.  lots  1  and  2. 
T.  26  S..  R  20  E., 
Sec.  1.  lots  1,  lots  8  to  14,  indiisive, 

SWV.NE'A.  S'ANW'A,  and  N'/iSW'A; 
Sec.  12,  lots  1,  2,  and  3,  SWV4NE'A, 

SW'ASEV..  and  E'/jSE'A: 
Sec.  13,  lots  1  and  2.  and  N'/iNE'A. 
T.  26  S.,  R  21  E.. 

Sec.  3,  lots  2,  lots  7  to  12,  inclusive,  and 

SWV.SE'A: 
Sec.  5.  lots  3  to  6,  and  9  to  12,  inclusive. 

SW'ANE'A.  SE'ANW'A,  and  E'/jSW'A: 
Sec.  6.  lota  1  to  13.  inclusive.  SW'ANE'A, 

SEV4NW'A,  E'/iSW'A,  W'/iSE'A,  and 

SEV4SEV4: 
Sec.  7,  lots  1  to  7,  inclusive,  NE'A, 

E'ANWV4,  NViSE'A.  and  SE'ASEV4: 
Sec.  8,  lots  1  to  8,  inclusive,  and  E',^W'/!: 
Sec.  9,  SE'ASE'A; 
Sec.  10,  lots  1  to  7,  inclusive,  and  9,  10, 

and  11,  NE'ASE'A,  and  SW'ASEV4; 
Sec.  11.  lots  4  and  5; 
Sec.  15,  E'/iW',4  and  SW'ASW'A; 
Sec.  16,  lot  1: 
Sec.  17,  lots  1  to  9,  inclusive,  E'/^NW'A, 

and  SE<aSEV4: 
Sec.  18,  lots  1  to  8,  inclusive,  EViE'/i.  and 

SW'ANE'A: 
Sec.  19.  lots  1.  2.  3.  and  5: 
Sec.  20,  lots  1  to  6,  inclusive,  and 

SE'/4NW'A: 
Sec.  21,  lots  1  to  8,  inclusive.  NWV4NW'A, 

and  .SE'ANE'A. 
T.  27  S..  R.  20  E., 
Sec.  7.  lot  4.  SEV4SW'A.  and  S'/iSEV4; 
Sec.  8.  SWV4SW'A; 
Sec.  12.  lots  1,  2.  5,  6,  7.  NW'ANE'A, 

E'/iNW'A,  and  WaSW'A; 
Sec.  13,  loU  2,  3,  6,  7,  W'/iNWV4,  and 

NW'ASWV4; 


Sec.  15,  lots  1,  3,  4.  7.  N'/iNWV..  and, 

W'/iSE'A: 
Sec.  17.  lots  1.  3-5,  8,  9,  E'/iWVi.  and 

SW'ASE'A: 
Sec.  18,  lots  1.4-8,  and  11-14: 
Sec.  20,  lots  2  ,  3,  4; 
Sec.  22.  lots  1,  4,  5,  6,  N'/iNE'A: 
Sec.  23.  lots  1,  2,  5,  6,  N'/iNE'A.  SE'ANE'A, 

NW'ANW'A; 
Sec.  24.  lots  2,  3.  W'/iNE'A. 
The  area  described  contains  34,190  acres  in 
Grand  and  San  Juan  Counties. 

Dolores  River  (including  the  river  bottom) 
T.  23  S.,  R.  24  E., 
Sec.  l,S'/iS'/i; 
Sec.  2.  lots  5  and  6,  SW'ASW'A,  and 

SE'ASE'A: 
Sec.  9,  lots  1  to  12,  inclusive,  NE'ANW'A, 

and  S'.iNE'A: 
Sec.  10,  lots  1  to  11,  inclusive,  NE'ANE'A, 

SW'ANE'A,  NE'ASW'A,  and  SE'ASEV4; 
Sec.  11.  lots  1  to  8,  inclusive,  S'/iNE'A, 

SE'ANW'A,  and  S'/i: 
Sec.  12,  lots  1  to  13,  inclusive,  N'/iNE'A, 

SW'ANW'A,  and  SW'A; 
Sec.  13.  lots  1  to  5,  inclusive,  W'/iNE'A, 

N',^NW'A,  and  W'/iSE'A: 
Sec.  14,  N'/i: 
Sec.  15,  lots  1  and  2,  NE'A,  EViNW'A, 

SW'A,  and  NW'/4SE'A; 
Sec.  16,  lots  5,  6, 10. 11  and  12. 

NW'ASWV4.  and  S'.iSE'A  : 
Sec.  21,  NW'ANE'A,  N'/iNW'A, 

SW'ANW'A,  and  NW>ASWV4; 
Sec.  22.  W'/iNE'A,  NW'A,  and  NE'ASW'A. 
T.  23  S..  R.25  E.. 
Sec.  7.  lots  3  and  4.  E'/iSW'A.  and 

SW'ASE'A: 
Sec.  16.  SW'A; 
Sec.  17,  lots  1  to  5.  inclusive: 
Sec.  18,  lots  3  to  9,  inclusive,  NW'ANE'A, 

S'ANE'A.  E"/iNW'A,  NEV4SW'A, 

N'/iSE'A,  and  SE'ASEV4; 
Sec.  19.  lot  1: 

Sec.  20,  lots  1,  2,  and  6,  and  SE'ANE'A; 
See.  21,  lots  1  to  1 1 ,  inclusive,  E'/sNEVi, 

and  SW'A: 
Sec.  22,  loU  1  to  7,  inclusive,  and  E'/iSE^A; 
Sec.  26,  W'/i; 
Sec.  27,  lots  1  to  8,  inclusive,  NE'ANE'A. 

S'/iNE'A,  W'/iW'A,  and  SE'A: 
Sec.  28.  NE'A.  NE'ANW'A,  and  E'ASE'A; 
Sec.  33.  E'-i: 
Sec.  34.  lots  I  to  8.  inclusive,  NE'A, 

SE'ANW'A.  E'ASW'A.  and  SE'A. 
T.  23  S.,  R.  26  E.. 
Sec.  31.  SE'A: 
Sec.  32,  S'/iN'A  and  S'/i; 
Sec.  33.  lots  3  and  4,  and  E'/iSW'A. 
T.  24  S..  R.  25  E.. 
Sec.  1.  lots  6.  7.  and  8.  and  NW'ASW'A: 
Sec.  2.  lots  3  to  12.  inclusive.  S'/jSW'A, 

and  SW'ASEV4: 
Sec.  3.  lots  1  to  5,  inclusive,  SEV4NW'/4, 

SW'aNEV4,  and  SEV4; 
Sec.  9,  NEV«SE'A  and  S'*SEV4: 
Sec.  10,  NE'A.  SE'ANWV4.  and  S'/i; 
Sec.  11.  lot  1.  NWV4NE'A.  S'/iNE'A, 

N'/iNW'A,  N'/iSE'A.  SE'ASEV,.  and 

SW'ASW'A: 
Sec.  12,  lots  1  to  15,  inclusive,  NEV4NW'A, 

S'ASW'A,  and  SW'ASE'A: 
Sec.  14.  W'/iNWV,; 
Sec.  15,  NEV4  and  EV>NWV4. 
T.  24  S.,  R.  26  E., 
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Sec.  4.  loU  1  to  5,  inclusive,  SE'ANW'A, 

and  E'/iSW'A; 
Sec.  5,  lots  1  to  4,  inclusive,  S'/iN'/z. 

NE'ASW'A.  and  SE'A; 
Sec.  6,  lots  1,  2.  and  3,  S'/jN'A,  N'/iS'/i, 

S'/jSW'A,  and  SW'ASE'A: 
Sec.  7,  W'/iNE'A.  SE'ANE'A,  NW'A,  and 

SE'A; 
Sec.  8,  SW'ANWV4  and  W'/iSW'A; 
Sec.  17.  W'/jW'/i: 
Sec.  18.  EV2EV2; 
Sec.  19.  E'/iNEiA; 
Sec.  20.  W'-i: 

Sec.  29.  E'/iW'/j  and  W^'/i 
The  area  described  contains  16,434  acres  i: 
Grand  County. 

Green  River  lincluding  the  river  bottom  in 
non-navigable  sections] 

T.  12  S.,  R.  17  E.,  unsurveyed.  except  as 

noted 
Sec.  24,  SE'A,  surveyed: 
Sec.  25  (A); 
Sec.  26  (A); 

See.  27  (A),  excluding  W'/zW'/i; 
See.  34  (A),  excluding  W'/iW'/i: 
See.  35  (B); 
Sec.  36  (B). 
T.  12  S.,  R.  18  E.. 
Sec.  3.  lots  3,  4,  and  8,  and  SW'ASW'A; 
Sec.  4,  lots  1  to  4,  inclusive,  and  S'A: 
Sec.  5.  lots  1  to  8,  inclusive,  lot  12,  and 

W^SW'A; 
Sec.  6,  E'/iSE'A: 

See.  7,  E'/iE'/i,  SWV4NE'A,  and  W'/iSE'A: 
Sec.  8,  lots  1, 4,  5.  9,  and  12  to  15, 

inclusive,  W'/jW'/i,  and  SE'ASW'A; 
Sec.  9.  lots  1.  2.  6.  7.  and  8.  N'/iNE'A.  and 

NW'A: 
Sec.  10,  lots  1  to  4,  and  7  to  10,  inclusive, 

and  SE'ANE'A; 
Sec.  11.  lots  2,  3,  and  6: 
Sec.  17,  lots  3, 4,  7,  8.  and  9,  NWV<, 

N'/iSW'A,  and  SW'aSWV4: 
Sec.  18.  E'AE'/i; 

Sec.  19.  lots  3  and  4.  E'/i.  and  E'/aSV/'/t: 
Sec.  20,  lots  2,  3, 6.  and  7,  and  W'/zW'/i: 
Sec.  29,  lots  2  and  3; 
Sec.  30,  lots  1,  3,  4,  5,  6, 10,  11,  and  12; 
Sec.  31.  lot  5. 
T.  13  S.,  R.  17  E.,  unsurveyed,  except  as 

noted 
Sec.  1  (B|: 
Sec.  2  (A): 

Sec.  3.  excluding  W'/iWVi: 
Sec.  10  (A),  excluding  N'/iN'/i,  S'/iNWA, 

and  W'/iSWV4: 
Sec.  11  (A),  excluding  NWV4NWV4: 
Sec.  12  (B); 
Sec.  15  (A): 

See.  16,  E'/iSE'A,  surveyed; 
Sec.  21.E'/2NE'a; 
Sec.  22  (A),  excluding  SWV4SWV4: 
Sec.  23  (B): 
Sec.  26  (B): 
Sec.  27.  E'/iWA,  E'/i; 
Sec.  33  (A),  excluding  WVi; 
Sec.  34  (A): 
Sec.  35  (B). 
T.  13  S.,  R.  18  E., 

Sec.  6.  lot  4. 
T.  14  S.,  R.  17  E..  unsurveyed. 
See.  3  (B): 
See.  4  (A); 
See.  5,  E'/i; 
Sec.  8,  SEV4; 


See.  9  (A),  excluding  NW'A: 
Sec.  10  (B): 
See.  16  (A): 

.Sec.  17  (Al.  excluding  W'-i; 
Sec.  20  (AJ.  excluding  W'/i; 
See.  21  (B): 
Sec.  28  (B); 

See.  29  (A),  excluding  N'ANWA; 
Sec.  30,  excluding  N'/iN'/i: 
Sec.  32  (A). 
T.  15  S.,  R.  16  E..  unsurveyed. 

Sec.  l,E'/i. 
T.  15  S.,  R.  17  E., 
Sec.  5  (A),  unsurveyed; 
Sec.  6.  unsiuveyed: 
Sec.  7,  lot  4,  N'/iNE'A,  SWV4NEV4, 

WaSE'A,  and  SE'ASE'A; 
Sec.  8.  lot  5.  and  NViNW'A: 
Sec.  16  (B),  unsurveyed; 
Sec  17  (A),  unsurveyed; 
Sec  18,  N'/z; 
See.  20,  E'/i£'/j; 
Sec.  21  (A); 
Sec.  28  (A),  excluding  SW'ANW'A  and 

NW'ASWV4; 
Sec.  33  (A). 
T.  16  S.,  R.  17  E.,  unsurveyed,  except  as 
noted 
Sec.  3  (B): 
Sec.  4  (A): 
Sec.  5.  SE'A; 
Sec.  8.  NE'A: 

Sec.  9  (A),  excluding  SW'A; 
Sec.  10(B); 
Sec.  16.  lots  1  to  4,  inclusive,  and  W/iE'/i, 

surveyed; 
Sec.  21  (A),  excluding  W'/i; 
Sec.  22  (B): 
Sec.  27  (A); 
See.  28.  EV^BVi; 
Sec.  33.  E'AE',i; 
Sec.  34  (B): 
Sec.  34  (C). 
T.  17S.,R.  16E.. 
Sec.  21.SEV4; 
See.  22.  SW'A; 
Sec.  25.  S'/iSVi; 
Sec.  26.  N',iS'/i  and  S'/iSEV4: 
See.  27.  N'A.  N'/iS'/2.  S'/iSW'A.  and 

SW'ASE'A; 
Sec.  28,  E'/i: 
Sec.  34.  N'/iN'/j; 
Sec.  35,  E'/iW'/i  and  E'/i; 
See.  36,  E'/i. 
T.  17S.,R.  17E., 
Sec.  3,  lot  5; 

Sec.  4.  lots  1.  2.  5,  6,  9, 10.  and  11: 
Sec.  9.  lots  1. 2,  4,  and  5,  SW'ANE'A, 

NE'ASW'A,  S'/iSW'A.  and  W'aSEV4; 
See.  16.  lots  2  to  5.  inclusive.  10.  and  11. 

and  NW'ANW'A; 
Sec.  17,  SE'A; 
Sec  19,  lots  3  and  6,  S'jiNE'/4,  and 

NW'ASE'A; 
Sec.  20,  lots  1.  2.  3,  6,  7,  8,  II,  12, 

NW'ANE'A,  and  NW'A; 
Sec.  21.  lot  3; 
Sec.  29.  lots  2  and  5; 
Sec.  30.  lots  1.  4. 6,  and  7.  SEV4NEV4, 

W'.6E'/i.  and  SEV4SW'A; 
Sec.  31.  lots  2  to  8.  inclusive.  W'ANE'A, 
E'/iNW'A,  E'aSW'A.  W/iSE'A,  and 
NE'ASE'A; 
Sec.  32,  lots  3,  4,  7,  8,  and  9. 
T.  18  S..  R.  16  E., 
Sec.  1.  lots  1, 2,  and  3,  S'/iNE'A. 
SE'ANW'A,  E'/iSWA,  and  SEV4; 


Sec.  12.  lots  1,  2.  and  3.  W/iNE'A. 

E'/iNW'A.  NE'ASW'A.  and  NW'ASE'A. 
Sec.  25.  lots  1.  2,  and  3.  S'.iNE'A. 

E'ASWa,  and  W'/aSEV4; 
Sec.  36.  lots  1  to  4,  inclusive,  and  6, 
W'/iE"*,  E',iW',i.  and  SE'ASE'A; 
T  18S.,R.  17  E.. 
Sec  6.  lots  3  to  6.  inclusive.  9  and  10: 
Sec.  7.  lots  5.  6,  and  7: 
Sec.  18.  lots  2.  3.4.8.9.  12.  and  13, 
NE'/4NWa.  SW'ANE'A.  NWV4SE'A,  and 
SE'/4SW'A; 
Sec.  19.  lots  1  to  10.  inclusive.  E'/iNW'A. 

E'/iSWlA.  and  W^iSE'A: 
Sac  20.  lots  1.  2.  W'/iNW'A.  excluding 
Uintah  Reservation.  SE'/4NW'A, 
excluding  Uintah  Reservation,  E'>iSWA. 
and  SW'ASE'A: 
Sec  29.  lots  1  to  7.  inclusive,  E'/i. 

NE'ANW'A.  and  SE'/tSW'A: 
Sec.  30.  Lots  1  to  12.  inclusive.  NW'ANEV4, 

S'/iNE'A.  E',^iNWa.  and  NE'ASE'A: 
Sec.  31.  lots  1  to  7.  inclusive,  S'/iNE'/4. 

E'/iNW'A,  NEV4SWV,.  and  SEV4; 
Sec.  32,  NW  .\WV4.  S'/iNWA,  N',iSWA. 
and  NWaSE' 4. 
T19S.,R.16E., 
Sec.  1.  lots  1  to  17.  inclusive;  SW'ANW'A, 

SE'/4NE'A.  and  SEV4; 
Sec.  2.  lots  9  to  15,  incluaive,  N*/^*/i,  and 

SW'ASW'A; 
Sec  3,  SE'aSE'/4: 
Sec  10.  lots  1  to  7.  inclusive,  W/iNE'A, 

W'/2.  and  NW/4SE'A: 
Sec.  11.  lots  1  to  4.  inclusive.  N'ANE'A, 

SW'ANE'/4.  SE'/4t>«V'A.  and  W/iSW'A: 
Sec.  12,  N',iNW'A; 
See.  14.  lots  1  to  6,  inclusive.  E'/iW'/i.  and 

NViSE'A: 
Sec.  15.  lots  1  to  5,  inclusive,  NEV4SE'A, 

W'/zE'/i,  and  S'/iSW'A: 
Sec.  21.  NE'A  and  S'/i; 
Sec.  22.  lots  1  to  13.  inclusive.  S'/iNE'A. 
NW'aNWa.  SW'aSWV4.  N'/zSE'A.  and 
SE'ASE'A; 
Sec  23.  N'/iNW'A: 
Sec.  26.  lots  1  to  5.  inclusive,  NWV4NW<A. 

SE'/4NW'A,  and  E'/iSWV4: 
See.  27.  lots  1  to  9,  inclusive.  NE'ANEV4. 
NW'ANW'A.  S'/iNW'A.  NE'/4SW'A. 
S'/iSW'A.  and  NW'aSEV4: 
See.  28.  NE'A  and  N'/iNW'A: 
Sec.  34.  lots  1  to  12,  inclusive,  S'/iNE'A, 

W'/2NWA.  and  SE'A: 
Sec.  35,  NW'A  and  S'-4. 
T.  20  S.,  R.  16  E., 
Sec.  3,  lots  1  to  5.  inclusive,  and  8.  9.  10. 
and  12.  SE'ANE'A,  E'aSE'a, 
SW'ANW'A,  and  NW'ASW'A; 
Sec.  4.  SE'ASW'A  and  S'ASE'A: 
See.  10,  lots  1.  6,  and  8.  SW/4NE'A, 

E'/iNE'A,  and  E'/iSW'A: 
Sec  17.  lots  1,2,  and  3. 
T.  21  S.,  R.  16  E.. 
Sec  27.  lots  5.  6,  and  8.  NE'ANW'A. 

SViNWA.  and  SW'ASE'A; 
Sec  28.  lot  2; 

Sec.  33.  lot  1.  SE'ANE'A,  and  NE'ASEV4; 
Sec.  34.  lots  5  and  6.  SW'ANW'A, 

N'/iSW'A.  and  SW'ASE'A: 
Sec.  35.  W'ASW'A. 
T.  22  S..  R.  16  E.. 
Sec  3.  lots  13. 18. 22.  and  23; 
Sec  S.  lots  9  to  13.  incltuive.  and  18. 

N'ASW'A.  and  SEV.SWV4: 
Sec  9.  SW'/4SWV4: 
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Sec.  16.  lots  1. 5.  8,  9,  and  10: 

Sec.  17.  lots  1.  2.  and  3.  and  S'lU^EVi: 

Sec.  21.  lots  1.  4.  5,  8.  and  9.  EV^'/!!, 

NWV4.  and  W'/4SWV.: 
Sec.  25,  WV2SWV4; 
Sec.  26.  S'/i; 
Sec.  27.  lots  1  to  13.  inclusive,  SVV>/«NWV.. 

and  SW'/.SE'/.: 
Sec.  28.  lots  1.  2.  4.  5. 8,  and  11.  P/yMEV.. 

NE"/.SEV.,  and  V^^/iWW. 
Sec.  33.  lots  1  and  2.  N'/iNW>A; 
Sec  34.  lots  1,  4,  5,  6,  7.  9.  and  10, 

N'/iNWV.,  NEV4SWV4,  SWV4SWV.,  and 

SEV«SEV.; 

Sec.  35.  W>,4NWV4. 
T.  23  S..  R.  16  E.. 
Sec.  3.  lots  2. 4. 5.  6. 8  to  12,  inclusive,  and 

14.  NE'ASEV..  SWV«NWV..  W'ASWVi. 

and  SEV4SWV4; 
Sec  10,  N'ANVi; 
Sec.  11,  lots  1.  3. 6. 9. 10, 11  and  U, 

NWV,NWV.; 
Sec.  12.  NWV.SWV,  and  SEV4SWV4; 
Sec.  13,  lots  6,  7.  and  10.  NWV4NEV4.  and 

E>/4SEV4; 
Sec.  14,  N'/iNEV4  and  NEV4^fWV4; 
Sec.  23,  lots  1.  2,  and  3,  N£V4NE</4, 

SWV4NEV4,  SEV4NWV..  and  E'^SVIV,: 
Sec  24.  lots  1,  5.  and  6,  E'ANE'A. 

NEV4SWV4,  and  NWV4SEV.; 
Sec.  25.  lot  8; 
Sec.  26,  SWV4NEV4. 
T.  23S..  R.  17  E., 
Sec.  31.  WViNE"/.,  SEV4NEV4,  and 

E'/jSEV,. 
T.  24  S..  R.  16  E.. 
Sec.  1.  lots  S  to  8.  inclusive,  and 

SEV4NEV4; 
Sec.  II.SEV4SEV4; 
Sec.  12,  lots  1  to  8,  inclusive,  SEV4NEV4, 

SWV4NWV4,  and  NWV4SEV,; 
Sec.  13,  lou  1  to  8.  inclusive.  NWV4SEV4. 

and  SE'/4SEV4; 
Sec.  14.  E>«JEV4; 
Sec.  23,  lots  1  to  6,  inclusive,  NnV'/4NEV4, 

SEV.NWV4.  E>,<!SWV4.  and  SWV.SEV,; 
Sec.  24.  lots  1  to  10.  inclusive,  and 

NWV4SEV4: 
Sec.  23,  lots  1  to  7.  inclusive. 
T.  24  S.,  R.  17  E.. 
Sec.  6.  lots  1  to  14.  inclusive,  and  S'/iSEv,: 
Sec.  18.  lot  4  and  SE>/4SWV4: 
Sec.  19,  lots  1  to  13,  inclusive.  EViNE'A. 

and  NEV4SEV4: 
Sec.  28.  SEV4NEV4.  SEV4SWV4,  and  SE'A; 
Sec.  30,  lots  1  to  5.  inclusive,  NWV4NEV4, 

SEV.NWV4,  and  E'/iSViv,; 
Sec.  31,  lots  1  to  13.  inclusive; 
Sec.  33.  W'/i  and  W/zE'fi. 
T.  25  S..  R.  16  E., 
Sec.  1,  loU  1  to  9.  inclusive,  SEV4NWV4, 

and  NEV4SWV4. 
T.  25  S..  R.  17  E.,  unsurveyed.  except  as 

noted 
Sec.  5; 

Sec.  8.  excluding  S'.4SWV«; 
Sec.  7.  NEV4; 
Sees.  8.  9. 18.  and  17: 
Sec  19.  E'h: 

Sees.  20  to  23.  inclusive,  and 
Sees.  26  to  29  inclusive; 
Sec  30.  NEV4.  N'/iSEV..  and  SEV4SEV4; 
Sec.  31.  E'-iNEV..  and  SEV.; 
Sec.  32.  lots  1.  2.  and  3.  V/^/iNEV,. 

E>/iNWV4,  NWV4NWV4,  E1ASWV4, 

SWV.4SWV4,  and  NWV4SE>/4.  surveyed; 


Sees.  33  to  35. 
T.  25  S.,  R.  17V2  E.,  unsurveyed,  except  as 

noted 
Sec.  3.  excluding  future  lots  1  to  10, 

inclusive.  SV!NEV4.  and  SWV4; 
Sec.  4,  excluding  future  lots  1  to  3.  and  8 

to  8,'inclusivB; 
Sees.  5  and  6; 
Sec.  9  (A); 
Sec.  9  (B|; 
Sec.  10.  Vl'/i: 

Sec.  12.  NEV4NEV4,  SVjNEV4,  and  SEV4; 
Sec.  13.  N>,^NEV4,  SWV4NEV4,  E'ANWV4, 

SWV4,  and  W>/!SEV.; 
Sec.  14.  S'A; 
Sec.  15.  W'/iW'/i; 
Sees.  16.  20,  and  21; 
Sec.  22,  excluding  NEV4: 
Sac.  23  (A); 
Sec.  23  (B): 

Sac.  24,  excluding  EViNEV4; 
Sees.  25  and  27; 
Sec.  28  lA); 
Sec.  28  (B{; 

Sec.  29.  and  sees.  33  to  35.  inclusive: 
Sec  36.  lots  1.  2.  and  3,  NEV4,  SWV4. 

NWV4SEV4,  surveyed. 
T.  25  S..  R.  18  E..  unsurveyed,  except  as 

noted 
Sec.  8,  loU  1. 8,  9.  and  10.  SviiNE'/i. 

NEV4SWV4.  S',4SWV..  and  W'/jSE'A; 
Sec.  7.  NWV,: 
Sec.  31.  SEV4SE1/4; 
Sec.  32.  S'.4SWV4,  surveyed. 
T.  26  S..  R.  16  E..  unsurveyed. 
Sec.  23.  S'ASEV4; 
Sec.  24.  S'/z: 

Sec.  25,  N'/iN'/i  and  S'/iNW'A: 
Sec.  26.  NE'/4.  S'/iNWV4.  SWV4.  and 

W'/iSE'/4: 
Sec.  27.  S'/iSE'/4; 
Sec.  33,  SE'/4: 
Sec.  34. 
T.  26  S  R.  17  E..  unsttrveyed,  except  as  noted 

sees.  2.  3.  and  4: 
Sec.  5.  E'/i; 
Sec.  10; 

Sec.  11.  excluding  SWV4; 
Sec.  12; 
Sec.  13.  excluding  NViNWVi.  SWV4NWV4. 

and  WVjSWV4: 
Sec.  15.  W'.^; 
Sec.  16.  N^/i.  N^/iS'h,  SEV4SWV4,  and 

S'/iSEV4,  surveyed; 
Sec.  17.  SVjS'/i: 
Sec.  18.  S'ASVi: 
Sees.  19  and  20; 
Sec.  21.  NV2; 
See.  23,  EV2SEV4; 
See.  24.  excluding  WV2NWV4; 
Sec.  25; 
Sec.  26.  excluding  NWV4NEV4.  and 

N'ANW'A; 
Sec.  27.  excluding  NVzNVz; 
Sees.  34  and  35; 
T.  26  S..  R.  17Vj  E.,  unsurveyed. 

Sees.  1.  2,  3.  4,  11.  12,  13,  23,  and  24: 
Sec.  25,  NWV4; 
Sees.  26,  27.  28,  34,  and  35. 
T.  26  S..  R.  18  E..  unsurveyed,  except  as 

noted 
Sec.  5.  excluding  S'/jNE'A.  SEV4NWV4, 

NEV.SWV.,  S',iSWV4,  and  SEV4; 
Sec.  6.  excluding  SE'ASE'A; 
Sec.  7.  NW'/4NEV4.  N'ANWV.,  SWV4NWV4. 

and  NWV4SWV4: 


Sec.  16.  NWV4SWV4,  surveyed: 

Sec  17.  S'A; 

Sec.  18.  S'/iS'.^; 

Sec.  19.  N'/i  and  N'/iS'/i; 

Sec.  20,  N'A  and  N'.^SWV4; 

Sec.  21.NWV4, 

The  area  described  contains  80.716  acres  in 
Carbon.  Grand.  Emery,  and  San  Juan 
Coiuties. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing,  by  the  date  specified  above,  to 
the  Moab  Field  Office  Manager. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Notice  is  hereby  given  that  two  public 
meetings,  in  connection  with  the 
proposed  withdrawal,  will  be  held:  on 
fanuary  26,  2000  at  7  p.m.  in  the  Carbon 
County  Courthouse.  Main  Street,  Price, 
Utah,  and  on  January  27,  2000  at  7  pjn. 
in  the  BLM  Moab  Field  Office 
conference  room,  82  East  Dogwood 
Avenue,  Moab,  Utah. 

Dated:  December  9. 1999. 
Margaret  Wyatt. 
Moab  Field  Office  Manager 
IFR  Doc.  99-32532  Filed  12-15-99:  8:45  ami 
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DEPARTMENT  OF  THE  im'ERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Offtca  Of 
Management  and  Budget  Review, 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  information  collection 

requests. 

SUMMARY:  To  comply  urith  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  we  are  notifying  you  that 
an  information  collection  request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  We  are  also 
soliciting  your  comments  on  the  ICR 
describing  the  information  collection, 
its  expected  costs  and  burdens,  and  how 
the  data  will  be  collected. 
DATES:  Written  comments  should  be 
received  on  or  before  January  18.  2000. 
ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
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Regulatory  Affairs.  OMB,  Attention: 
Desk  Officer  for  the  Interior  Department 
(OMB  Control  Number  1010-0063),  725 
17th  Street,  NW,  Washington,  D.C. 
20503.  You  should  also  send  copies  of 
these  comments  to  us.  Our  mailing 
address  for  written  comments  regarding 
this  information  collection  is  David  S. 
Guzy,  Chief  Rules  and  PubhcaUons 
Staff,  Minerals  Management  Service, 
Royalty  Management  Program.  P.O.  Box 
25165.  MS  3021,  Denver.  Colorado 
80225.  Courier  or  overnight  delivery 
address  is  Building  85.  Room  A-613, 
Denver  Federal  Center,  Denver, 
Colorado  80225.  Email  address  is 
RMP.conunents@mms.gov. 

Public  Comment  Procedure 

Your  comments  and  copies  of  your 
comments  may  be  submitted  to  the 
addresses  listed  above.  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  the  use  of  special  chaxBcters 
and  any  form  of  encryption.  Please  also 
include  Attn:  Production  Accounting 
and  Auditing  System  Reports  on  Solid 
Minerals.  OMB  Control  Niunber  1010- 
0063,  Forms  MMS-4050,  MMS-4051-S, 
MMS-4059  and  MMS-4060,  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  David  S.  Guzy  directly  at  (303) 
231-3432. 

We  will  post  public  comments  after 
the  comment  period  closes  on  the 
Internet  at  http://www.rmp.mms.gov. 
You  may  arrange  to  view  paper  copies 
of  the  comments  by  contacting  David  S. 
Guzy,  Chief  Rules  and  PubhcaUons 
Staff,  telephone  (303)  231-3432,  FAX 
(303)  231-3385.  Our  practice  is  to  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  on  the  Internet  and 
during  regular  business  hours  at  oiu 
offices  in  Lakewood.  Colorado. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  fium 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  woiild  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  yoiu" 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  frt}m 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  pubUc  inspection  in  their  entirety. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046.  FAX  (303) 
231-3385,  email 
E)ennis.C. lones@mms.gov. 
SUPPLEMENTARY  INFORMATION: 

TitJe:  Production  Accoimting  and 
Auditing  System  Reports  on  Solid 
Minerals. 

OMB  Control  Number:  1010-0063. 

Abstract:  The  Secretary  of  the  Interior 
is  responsible  for  collecting  royalties 
from  leases  producing  minerals  from 
leaded  Federal  and  Indian  lands.  The 
Secretary  is  required  by  various  laws  to 
manage  the  production  of  mineral 
resources  on  Indian  lands  and  Federal 
onshore  and  offshore  leases,  to  collect 
the  royalties  due.  and  to  distribute  the 
funds  in  accordance  with  those  laws;  we 
perform  these  royalty  management 
fimctions  for  the  Secretary. 

Respondents/Affected  Entities: 
Operators  of  sohd  mineral  leases. 

Frequency  of  Response:  Monthly, 
quarterly,  annually. 

Estimated  Number  of  Respondents: 
170. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  2,763 
hours. 

Comments 

Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  requires  each 
agency"*   *   *  to  provide  notice  *   *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information*   *   *."  Agencies  must 
specifically  solicit  comments  to;  (a) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful:  (b)  evaluate  the  acctiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  your  comments  directly  to  the 
offices  listed  under  the  ADDRESSES 
section  of  this  notice.  OMB  ha.'i  up  to  60 
days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensiu^ 
maximum  consideration.  OMB  should 
receive  public  comments  by  January  18. 
2000. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach. 
(202)  208-7744. 


Dated:  Decemlier  8.  1999. 
Lawrence  E.  Cobb. 
Acting  Associate  Director  for  Royalty 
Management. 

IFR  Doc.  99-32558  Filed  12-15-99:  8:45  ami 
BIUING  COOC  4310-«R-I> 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Assessment 
Preparation  for  Proposed  Lease  Sale 
177  in  the  Western  Gulf  of  Mexico 
(2000) 

AGENCY:  Minerals  Management  Service 

(MMS),  Ulterior. 

ACTION:  Preparation  of  an  Environmental 

Assessment  (EA). 

summary:  The  MMS  is  beginning 
preparation  of  an  EA  for  proposed  Lease 
Sale  177  (scheduled  for  August  2000)  in 
the  Western  Gulf  of  Mexico  Planning 
Area.  In  January  1997,  MMS  Lssued  a 
Call  for  Information  and  Nominations/ 
Notice  of  tatent  (Oll/NOI)  to  Prepare  an 
environmental  impact  statement  (EIS) 
for  the  foiu  proposed  Western  Gulf  of 
Mexico  sales  in  the  current  5-year 
leasing  program.  In  1998.  MMS 
prepared  a  single  EIS  for  all  four  sales. 
The  multisale  Final  EIS.  filed  in  May 
1998.  included  an  analysis  of  a  single, 
"typical"  sale,  and  a  cumulative 
analysis  that  included  the  effects  of 
holding  all  four  sales,  as  well  as  the 
cumulative  effects  of  the  long-term 
development  of  the  planning  area.  The 
MMS  stated  in  the  EIS  that  an  EA  would 
be  prepared  for  each  lease  sale  after  the 
first  sale  covered  in  the  EIS  (Sale  171). 
The  preparation  of  this  EA  is  the  first 
step  in  the  prelease  decision  process  for 
Sale  177.  The  proposal  and  alternatives 
for  Sale  1 77  were  identified  by  the 
Director  of  MMS  in  January  1997. 
follovring  the  Call/NOI  and  were 
analyzed  in  the  Western  Gulf  multisale 
EIS.  which  is  available  from  the  Gulf  of 
Mexico  OCS  Region's  Public 
Information  Office  at  1-800-200-GULF. 
The  proposed  action  analyzed  in  the 
multisale  EIS  was  the  offering  of  all 
available  unleased  acreage  in  the 
Western  Gulf  of  Mexico  Planning  Area, 
with  the  following  exceptions:  Blocks 
A-375  (East  Flower  Garden  Bank)  and 
A-983  (West  Flower  Garden  Bank)  in 
the  High  Island  Area.  East  Addition. 
South  Extension,  designated  as  a 
national  marine  sanctuary';  and  Blocks 
793.  799.  and  816  in  the  Mustang  Island 
Area,  identified  by  the  Navy  as  needed 
for  testing  equipment  and  for  training 
mine  warfare  persoiuel.  The  proposal  to 
be  addressed  in  this  EA  has  been 
revised  to  the  following  extent;  two 
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additional  blocks  or  portions  of  these 
blocks  (High  Island  Area.  East  Addition, 
South  Extension,  Block  A-401  and  High 
Island.  South  Addition,  Block  A-513), 
which  lie  partially  within  the  Flower 
Gardens  National  Marine  Sanctuary,  are 
deferred  from  the  proposed  action  in 
light  of  the  President's  June  1998. 
withdrawal  of  all  Marine  Sanctuaries 
from  oil  and  gas  leasing.  The  proposed 
action  includes  existing  regulations  and 
proposed  lease  stipulations  designed  to 
reduce  environmental  risks.  The  EA  will 
also  analyze  alternatives  to  exclude 
blocks  near  biologically  sensitive 
topographic  features,  as  well  as  the  no 
action  alternative.  The  MMS  may  also 
consider  deferring  blocks  beyond  the 
U.S.  Exclusive  Economic  Zone,  in  the 
area  referred  to  as  the  northern  portion 
of  the  Western  Gap.  as  talks  between  the 
United  States  and  Mexico  are  currently 
underway  regarding  the  establishment 
of  a  continental  shelf  boundary  in  this 
area.  The  analysis  in  the  EA  will 
reexamine  the  potential  environmental 
effects  of  the  proposal  and  alternatives 
based  on  any  new  information  regarding 
potential  impacts  and  issues  that  were 
not  available  at  the  time  the  Final  EIS 
was  prepared. 

The  MMS  requests  interested  parties 
to  submit  comments  regarding  any  such 
new  information  or  issues  that  should 
be  addressed  in  the  EA  to  MMS.  Gulf  of 
Mexico  OCS  Region,  Office  of  Leasing 
and  Environment.  Attention;  Regional 
Supervisor  (MS  5400),  1201  Ehnwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394  by  January  18.  2000.  After 
completion  of  the  EA,  MMS  will 
determine  whether  to  prepare  a  Finding 
of  No  New  Significant  Impact  (FONNSI) 
or  a  supplemental  EIS.  The  MMS  will 
then  prepare  and  send  consistency 
determinations  to  the  affected  States  to 
determine  whether  the  proposed  sale  is 
consistent  with  federally-approved  State 
coastal  zone  management  programs,  and 
will  send  a  proposed  Notice  of  Sale  to 
the  Governors  for  their  comments  on  the 
size,  timing,  and  locadon  of  the 
proposed  sale.  The  tentative  schedule 
for  the  steps  in  the  prelease  decision 
process  for  Sale  177  axe  listed  below: 

Comments  due  to  MMS,  January  18, 
2000;  EA/FONNSI  or  Supplemental  EIS, 
March  2000:  Proposed  Notice  of  Sale 
sent  to  Governors,  March  2000: 
Consistency  DelBrminations  sent  to 
States.  March  2000:  Final  Notice  of  sale 
in  Eederal  Register.  July  2000:  Sale. 
August  2000. 

If  you  wish  to  comment,  you  may 
mail  or  hand-carry  written  comments  to 
the  Department  of  the  Interior,  Minerals 
Management  Service,  Regional  Director 
(MS-5410),  Gulf  of  Mexico  OCS  Region. 
1201  Ehnwood  Park  Boulevard.  New 


Orleans,  Louisiana  70123-2394.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 

There  may  be  circumstances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOn  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  Mr.  George  Hampton, 
telephone  (504)  736-2465. 

Dated:  December  13. 1999. 
Cuvlili  V.  Kallaur, 
Associate  Director  for  Offshore  Minerals 
Management. 
IFR  E)oc.  99-32597  Filed  11-15-99:  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Comprehensive  Design  Plan  for  the 
White  House,  Final  Environmental 
Impact  Statement 

AOeNCY:  National  Park  Service,  Interior. 
ACTION:  Availability  of  final 
comprehensive  design  plan  for  the 
White  House  and  final  environmental 
impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
Final  Comprehensive  Design  Plan  for 
the  White  House  and  President's  Park 
and  Final  Environmental  Impact 
Statement  (CDP-FEIS). 
DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  of  the 
CDP-FEIS. 

AOORESSES:  Single  copies  of  the  516- 
page  CDP-FEIS  may  be  obtained  by 
writing:  Final  Plan/FEIS,  Office  of' 
White  House  Liaison,  National  Park 


Service,  1100  Ohio  Drive,  SW, 
Washington,  DC,  20242. 
SUPPLEMENTARY  INFORMATION:  The  COP- 
FEIS  addresses  the  future  management 
and  use  of  the  buildings,  grounds  and 
cultural  resources  of  the  White  House 
and  President's  Park.  The  goal  is  to 
better  serve  the  presidency  and  the 
people,  while  protecting  the  historic 
character  of  this  national  treasure.  The 
CDP-FEIS  proposes  actions  to  meet 
needs  in  the  areas  of:  support  services 
for  the  home  and  office  of  the  president, 
visitor  use  and  services,  cultural  and 
natural  resource  protection, 
transportation,  site  character,  official 
functions  and  special  events.  The  CDP- 
FEIS  contains  the  description  and 
assessment  of  the  proposed  plan  and 
four  other  alternatives  considered, 
including  the  required  no-change 
alternative. 

Impacts  are  analyzed  on  the  following 
topics:  cultural  resources,  natural 
resources,  home  and  office  of  the 
president,  the  visitor  experience,  special 
events,  transportation,  the 
socioeconomic  environment,  and  site 
management  and  operations. 

The  NPS  is  the  lead-planning  agency 
and  has  responsibility  for  developing 
the  plan  in  conjunction  with  other 
agencies.  Congressionally  chartered 
agencies  with  stewardship  or  oversight 
responsibilities  at  the  site  serve  on  an 
NPS-led  Executive  Committee.  Serving 
on  the  committee  are:  Executive  Office 
of  the  President,  Executive  Residence. 
White  House  Military  Office,  U.S. 
Department  of  the  Treasury,  U.S.  Secret 
Service.  General  Services 
Administration,  District  of  Columbia, 
Commission  of  Fine  Arts,  National 
Capital  Planning  Commission,  Advisory 
Council  on  Historic  Preservation  and 
until  1995  the  Pennsylvania  Avenue 
Development  Corporation. 

The  plaiming  process  to  develop  the 
Final  Comprehensive  Design  Plan  for 
the  White  House  and  President's  Park 
began  in  1992  with  data  collection. 
Issue  identification  took  place  in  1993 
through  27  workshops  involving  some 
70  agencies  and  organizations.  Visitor 
opinions  were  obtained  through  surveys 
and  through  a  4-day  pubUc  involvement 
exhibit  held  on  the  Ellipse  in  the  spring 
of  1993,  Desired  futures  were  developed 
in  workshops  during  the  fall  of  1993. 

Interpretative  themes  were  developed 
in  March  1994.  Working  group  meetings 
on  the  news  media  space  occurred 
between  March  1995  and  January  1996. 
Alternatives  were  released  for  public 
review  in  the  spring  of  1995.  A  draft 
plan  and  draft  environmental  impact 
statement  was  reviewed  by  the  public 
for  90  days  between  December  3, 1998 
and  March  11, 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Director,  While  House 
Liaison,  National  Park  Service,  1100 
Ohio  Drive,  SW,  Washington,  DC  20242; 
Telephone:  (202)  619-6344. 

Dated:  December  10,  1999, 
Terry  R.  Carlstrom. 

Regional  Director.  National  Capital  Region. 
National  Park  Service. 
IFR  Doc.  99-32661  Filed  12-15-99;  8:45  ami 

BILUNO  COOE  4910-70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Sections  106  and  107  of 
CERCLA 

Notice  is  hereby  given  that  on 
November  23,  1999,  the  United  States 
lodged  a  proposed  Consent  Decree  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Arkansas,  Civ.  A. 
Nos.  I-C-98-362  and  I-C-98-363,  in 
United  States  and  State  of  Arkansas  v. 
Aircraft  Services  Int.,  Inc.,  et  al., 
pursuant  to  sections  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607.  The 
proposed  Consent  Decree  resolves  civil 
claims  of  the  United  States  and 
Arkansas  against  the  "generator" 
defendants  for  two  Superfund  Sites  in 
Crittenden  County.  Arkansas — the 
South  8th  Street  Site  and  the  Gurley  Pit 
Site  (also  known  as  the  "Edmondson" 
Site).  Under  the  proposed  Consent 
Decree,  defendants  will  complete  EPA's 
remedy  for  the  South  8th  Street  Site  and 
pay  an  appropriate  generator  share  of 
past  and  future  costs  at  both  sites,  for  a 
settlement  package  worth  $6  million.  In 
addition,  the  Federal  Agency  settling 
parties  will  pay  Sl.S  million.  The 
current  owner  will  agree  to  broad  access 
and  institutional  control  provisions. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  United 
States  Department  of  Justice,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington. 
DC  20044-7611,  and  should  refer  to 
United  Slates  and  the  State  of  Arkansas 
V.  Aircraft  Services  Int.,  Inc.,  et  al,  DOJ 
No.  90-11-2-196/2.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Eastern  District  of  Arkansas, 
Jonesboro,  Arkansas,  and  the  Region  VI 
Office  of  the  United  States 
Environmental  Protection  Agency.  1445 
Ross  Avenue,  Dallas,  Texas,  75202.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtaLaed  by  mail  from  the 


Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Washington.  DC 
20044.  In  requesting  a  copy,  please 
enclose  a  check  for  reproduction  costs 
(al  25  cents  per  page)  in  the  amount  of 
$86.00  for  the  Decree,  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enfort:ement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  99-32610  Filed  12-15-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  ot  Consent  Decree 
Pursuant  to  Sections  104  and  107  ot 
CERCLA 

Notice  is  hereby  given  that  on 
December  1. 1999.  the  United  States 
loJiW  a  proposed  consent  Decree  with 
the  United  States  District  Court  for  the 
Southern  District  of  Texas,  No.  G-99- 
731,  in  United  States  of  America  v.  GAF 
Corp.,  et  al.,  pursuant  to  Sections  104 
and  107  of  CERCLA,  42  U.S.C.  9604  and 
9607.  The  proposed  Consent  Decree 
resolves  civil  claims  of  the  United  States 
against  thirty-five  de  minimis  generator 
Defendants  for  the  Tex  Tin  Superfund 
Site  located  in  Texas  City  and  La 
Marque,  Texas.  The  Defendants  will  pay 
a  total  of  approximately  $1.5  million  in 
reimbursement  of  response  costs  at  the 
Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division.  United 
States  Department  of  lustice,  PO  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044-7611,  and  should  refer  to 
United  States  of  America  v.  GAF  Corp., 
et  al.,  DJ  No.  90-11-3-1669/1.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Texas,  Houston,  Texas,  and  the 
Region  VI  Office  of  the  United  States 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas.  75202.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library.  PO  Box  761 1 .  Washington.  DC 
20044.  In  requesting  a  copy,  please 
enclose  a  check  for  reproduction  costs 
(at  25  cents  per  page)  in  the  amount  of 


$14.75  for  the  Decree,  payable  to  the 

Consent  Decree  Library. 

loel  M.  GrOH. 

Chief  Envitonmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

IFR  Doc.  99-32612  Filed  12-15-99:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Ad 
("CERCLA") 

Consistent  with  Departmental  policy. 
28  CFR  50.7,  38  FR  19029,  and  42  U.S.C. 
9622(d).  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  lane  Doe,  as  Executrix  of  the 
Estate  of  Edmund  Barbero,  et  al.,  96  Civ. 
8563  (BSD,  was  lodged  on  November  18, 
1999,  with  the  United  States  District 
Court  for  the  Southern  District  of  New 
York.  The  Consent  Decree  addresses  the 
hazardous  waste  contamination  at  the 
Port  Refinery  Superfund  Site  (the 
"Site  "),  located  in  the  Village  of  Rye 
Brook,  Westchester  County,  New  York. 
The  Consent  Eiecree  requires  eleven 
generators  of  hazardous  substances 
transported  to  the  Site  to  pay  lo  the 
United  States  a  total  of  $482,305. 

The  Department  of  lustice  will 
receive,  for  a  period  of  thirty  (301  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  lustice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  lane 
Doe.  as  Executrix  of  the  Estate  of 
Edmund  Barbera,  et  al.,  DOJ  Ref.  »90- 
11-3-1142A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  New  York,  ioo  Church  Street,  New 
York,  New  York,  10007  (contact 
Assistant  United  States  Attorney  Kathy 
S.  Marks):  and  the  Region  II  Office  of  the 
Environmental  Protection  Agency.  290 
Broadway,  New  York,  New  York, 
10007-1866  (contact  Assistant  Regional 
Counsel  Michael  Mintzer).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  761 1, 
Washington,  DC  20044-7611.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.75  (25  cents  per  page 
reproduction  costs)  for  the  Consent 
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E>ecree.  payable  to  the  Consent  Decree 

Library. 

Bruce  S.  Gelber, 

Deputy  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  9«-32613  Filed  12-15-99;  8:45  am] 

BILUNG  COOC  441<>-1S-a 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Compretienslve  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmeotal 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Viacom  International 
Inc. /Pacific  Communications,  Inc.,  et 
al..  C.A.  No.  7:99CV00850  (W.D.  Va.), 
was  lodged  on  November  23. 1999,  with 
the  United  States  District  Court  for  the 
Western  District  of  Virginia.  The 
consent  decree  resolves  the  United 
Slates  claims  against  three  defendants 
with  respect  to  response  costs  incurred, 
pursuant  to  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9607,  in  connection  with 
the  clean-up  of  the  Old  Salem  Tannery 
Site,  located  near  Salem,  Roanoke 
County,  Virginia.  Under  the  consent 
decree,  defendants  Viacom  International 
Inc. /Pacific  Communications,  Hercules 
Incorporated,  and  Yokohama  Tire 
Corporation  will  pay  the  United  States 
$150,000  in  reimbursement  of  a  portion 
of  the  response  costs  incurred  in 
connection  with  the  clean-up  of  the 
Site.  Said  amount  will  be  paid  within 
thirty  days  after  entry  of  the  consent 
decree  by  the  Court. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  EX:  20530,  and 
should  refer  to  United  States  v.  Viacom 
International  Inc./Pacific 
Communications,  Inc.,  et  al..  DOJ 
Reference  No.  90-11-3-06312. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Thomas  B.  Mason 
Building,  105  Franklin  Road,  SW,  Suite 
One,  Roanoke,  Virginia  24011 :  and  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  1650  Arch  Street, 
Philadelphia.  Peimsylvania  19103- 
2029.  A  copy  of  the  proposed  decree 
may  be  obtained  by  mail  from  the 


Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7811,  Washington. 
D.C.  20044.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $7.75  (.25 
cents  per  page  production  costs), 
payable  to  the  Consent  Decree  Library. 
Walker  B.  Smith, 

Deputy  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

fFR  Doc.  99-32611  Filed  12-15-99;  8:45  ami 
aaowG  cooE  wio-is-m 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  187-99] 

Privacy  Act  of  1974;  New  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposed  to  establish  a  new  system  of 
records  entitled,  "National  Institute  of 
Corrections  Academy  Record  System, 
(JUSTICE/BOP-103)." 

The  National  Institute  of  Corrections 
Academy  Record  System,  which  will 
become  effective  February  14.  2000,  is 
an  automated  database  containing 
details  on  training  seminars  conducted 
by  the  National  Institute  of  Corrections 
(NIC)  Academy  Division.  This  database 
has  been  developed  to  better  maintain 
and  retrieve  current  information 
concerning  applicants,  and  instructors 
at  the  seminars,  as  well  as  to  track  all 
expenditures  related  to  each  seminar. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  routine  uses  of  a  new  system.  The 
Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibilities  under  the  Privacy  Act, 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 

Therefore,  please  submit  any 
comments  by  January  18,  2000.  The 
public,  OMB.  and  the  Congress  are 
invited  to  send  written  comments  to 
Mary  Cahill,  Management  and  Planning 
Staff,  Justice  management  Division, 
Department  of  Justice,  Washington,  D.C. 
20530  (1400  National  Place  Building). 

A  description  of  the  system  of  records 
is  provided  below.  In  addition,  the 
Department  of  Justice  has  provided  a 
report  to  OMB  and  the  Congress  in 
accordance  with  5  U.S.C.  552a(r). 


Dated;  December  6,  1999. 
Slapben  R.  Colgate, 
Assistant  Attorney  General  for 
A  dm  inistration . 

JUSTlCE/BOP-103 

SYSTEM  NAME: 

National  Institute  of  Corrections 
Academy  Record  System. 

SYSTEM  LOCATKW: 

Records  may  be  retained  at  the 
national  headquarters  of  the  National 
Institute  of  Corrections  (NIC)  and/or  at 
the  NIC  Academy  campus  currently 
located  in  Longmont,  Colorado. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

NIC  Staff;  training  instructors  also 
known  as  Technical  Research  Providers 
(TRP)  contracted  by  the  NIC  Academy; 
corrections  staff  student  applicants  from 
federal,  state,  locaL  tribal,  foreign  and 
international  government  agencies, 
including  corrections  and  other  law 
enforcement  agencies;  employees  from 
private  corrections  companies  who  have 
contracted  to  provide  corrections 
services  to  government  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include:  (1) 
Identification  and  logistical  information 
for  applicants,  students,  and  TRPs  at 
NIC  Academy  seminars,  including 
name,  gender,  race,  address,  telephone 
number.  Social  Security  number, 
position  title,  training  history, 
professional  history;  (2)  seminar 
applications;  (3)  seminar  information 
including  dates  and  location  of  each 
seminar  and  name  of  seminar 
coordinator;  (4)  financial/procurement 
data  for  each  seminar,  including  budget 
information,  printing  orders  and  travel 
costs  for  TRPs  and  participants. 

AlfTHORrTY  FOB  MAINTENANCE  OF  THE  SYSTEM: 

This  system  is  established  and 
maintained  under  the  authority  of  18 
U.S.C.  4352. 

PURt>0SE(s): 

The  purpose  of  this  system  is  to 
maintain  a  current  database  of  student 
applicants,  participants  and  instructors, 
or  Technical  Research  Providers  (TRPs) 
at  NIC  Academy  training  seminars;  to 
track  all  expenditures  related  to  each 
training  seminar;  and  to  maintain 
current  biographical  data  on  NIC  staff 
and  TRPs. 

ROUTINE  USES  OF  RECORDS  MAI^fTAiNED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  data  from  this  system  will  be 
disclosed  as  follows: 

(a)  To  contractors  or  employees  of  the 
Department  of  Justice  and/or  other 
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federal  agencies  and/ or  state,  local, 
tribal,  foreign  and  international 
government  agencies  or  professional 
organizations  who  have  a  need  for  the 
information  in  the  performance  of  their 
.  official  duties,  e.g.,  when  the  employees 
are  participating  in  NIC  seminars  or 
when  the  agencies  seek  information  for 
their  own  purposes,  such  as  training, 
budgeting,  staffing,  etc.; 

(b)  To  federal,  state,  local,  tribal, 
foreign  and  international  law 
enforcement  agencies  and  officials  for 
law  enforcement  purposes  such  as 
investigations,  possible  criminal 
prosecutions,  civil  court  actions,  and/or 
regulatory  proceedings; 

(c)  To  a  court  or  adjudicative  body 
before  which  the  Department  of  Justice 
or  the  Bureau  is  authorized  to  appear 
when  any  of  the  following  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  NIC 
to  be  arguably  relevant  to  the  litigation; 
(1)  NIC,  the  Bureau,  or  any  subdivision 
thereof,  or  (2)  any  NIC,  Bureau,  or 
Department  of  Justice  employee  in  his 
or  her  official  capacity,  or  (3)  any  NIC, 
Bureau,  or  Department  of  Justice 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  provide 
representation  for  the  employee,  or  (4) 
the  United  States,  where  NIC  or  the 
Bureau  determines  that  the  litigation  is 
likely  to  affect  it  or  any  of  its 
subdivisions; 

(d)  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record; 

(e)  To  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authoritj'  of  44  U.S.C.  2904 
and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  in  electronic  media  in  NIC 
Academy  and/or  headquarters  offices 
via  a  conffguration  of  personal 
computer,  client/server,  and  mainframe 
systems  architecture.  Computerized 
records  are  maintained  on  hard  disk, 
floppy  diskettes,  magnetic  tapes  and/or 
optical  disks.  Documentary  records  are 
maintained  in  manual  file  folders  and/ 
or  index  cards. 

RETRCVABILmr: 

Records  are  retrievable  by 
identification  information,  e.g..  names. 


locations  of  TRP  staff  and/or  student 
applicants;  seminar  information,  e.g.. 
subject,  date  and  place  of  the  seminar. 


Information  is  safeguarded  in 
accordance  with  Bureau  of  Prisons  rules 
and  policj'  governing  automated 
information  systems  security  and 
access.  These  safeguards  include  the 
maintenance  of  records  and  technical 
equipment  in  restricted  areas,  and  the 
required  use  of  proper  passwords  and 
user  identification  codes  to  access  the 
system.  Only  those  NIC  personnel  who 
require  access  to  perform  their  official 
duties  may  access  the  system  equipment 
and  the  information  in  the  system. 

RETENTION  AND  DISPOSAL: 

Biographical  information  about  NIC 
staff  and  Technical  Resource  Providers 
(TRPs)  is  maintained  for  three  (3)  years 
and  then  either  updated  or  destroyed  by 
shredding  and/ or  degaussing. 
Information  about  student  applicants  is 
maintained  until  such  time  as  the 
records  no  longer  serve  the  purpose 
described  by  this  system.  At  such  time. 
these  records  may  be  incorporated  into 
an  appropriate,  published  system  of 
records  vrith  an  approved  retention 
schedule,  or  otherwise  destroyed  by 
shredding  and/or  degaussing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  National  Institute  of 
Corrections.  Room  5007.  320  First  Street 
NW.  Washington,  DC.  20534. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  System 
Manager  listed  above. 

RECORO  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
in  writing  to  the  Director.  National 
Institute  of  Corrections,  Room  5007.  320 
First  Street  NW.  Washington.  EX:  20534. 
and  should  be  clearly  marked  "Privacy 
Act  Request." 

CONTESTING  RECORO  PdOCEOURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by  NIC  staff 
and  by  individuals  desiring  to  attend 
NIC  seminars. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
IFR  Doc.  99-32617  Filed  12-15-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

[AAQ/A  Order  No.  188-99] 

Privacy  Act  of  1974;  Notice  of  New 
System  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  establish  a  new  system  of 
records  entitled,  "National  Institute  of 
Corrections  Mailing  List  and 
Information  Center  Contacts  Records     '* 
System,  (JUSTICE/BOP-104)",  which 
will  become  effective  February  14.  2000. 

The  National  Institute  of  Corrections 
(NIC)  has  developed  new  automated 
databases  containing  names  and 
addresses  of  NIC  constituents  and 
individuals  who  contact  the  Information 
Center  requesting  corrections 
information.  These  databases  have  been 
developed  to  mote  efficiently  track  and 
respond  to  persons  who  contact  the 
Information  Center  and  to  generate 
labels  for  mailings  initiated  by  NIC  to 
groups  of  NIC  constituents. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  routine  uses  of  a  new  system.  The 
Office  of  Management  and  Budget 
(OMB).  which  has  oversight 
responsibilities  under  the  Privacy  Act. 
requires  that  it  be  given  40  days  in 
which  to  review  the  system. 

Therefore,  please  submit  anv 
comments  by  January  13.  2000.  The 
public,  OMB,  and  the  Congress  are 
invited  to  send  written  comments  to 
Mar\'  Cahill,  Management  and  Planning 
Staff.  Justice  Management  Division. 
Department  of  Justice.  Washington.  DC 
20530  (1400  National  Place  Building) 

A  description  of  the  system  of  records 
is  pi  jvided  below.  In  addition,  the 
Department  of  Justice  has  provided  a 
report  to  OMB  and  the  Congress  in 
accordance  with  5  U.S.C.  552a(r). 

Dated;  December  6.  1999 
Stephen  R.  Colgate, 
Assistant  Attomev  General  tor 
Administration. 

JUSTICE/BOP-1(M 

SYSTEM  NAME: 

National  institute  of  Corrections 
Mailing  List  and  Information  Center 
Contacts  Record  System. 

SYSTEM  LOCATION: 

Records  may  be  retained  at  the 
national  headquarters  of  the  National 
Institute  of  Corrections  (NIC)  and/or  at 
the  NIC  Information  Center  currently 
located  in  Longmont.  Colorado  and/or  at 
the  offices  of  an  information 
management  company  authorized  by 
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contract  with  NIC  to  maintain  and 

manage  the  system. 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  request  corrections 
information  from  the  NIC  Information 
Center  and  Individuals  who  receive 
NIC-generated  mailings  of  corrections 
information,  including  (1)  NIC 
constituents  sorted  by  constituent 
group,  e.g.  directors  or  commissioners  of 
state  Departments  of  Corrections, 
administrators  of  large  jails,  NIC 
.\dvisory  Board  members:  (2)  employees 
of  federal,  state,  local,  tribal,  foreign  and 
international  government  agencies, 
including  corrections  and  other  law 
enforcement  agencies:  (3)  employees 
from  private  corrections  companies  who 
have  contracted  to  provide  corrections 
services  to  government  agencies:  (4) 
inmates  and  inmate  family  members 
and  friends;  (5)  elected  officials 
including  Members  of  Congress:  (6) 
members  of  professional  organizations 
including  the  American  Corrections 
.Association;  (7)  members  of  the  news 
media;  (8)  members  of  the  general 
public,  including  staff  and  students 
from  educational  institutions  and 
charitable  organizations. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include:  (1) 
Identification  and  logistical  information 
for  persons  who  contact  the  Information 
Center,  e.g.  name,  agency,  address, 
telephone  number;  library  subject  codes 
of  documents  requested  and  sent, 
receipt  and  response  dates,  method  of 
information  delivery,  postage  costs:  (2) 
Names  and  addresses  of  NIC 
constituents,  sorted  by  constituent 
group,  e.g.  directors  or  commissioners  of 
state  Departments  of  Corrections, 
administrators  of  large  jails,  NIC 
Advisory  Board  members. 

AUTHORITY  FOR  HAWTENANCE  OF  THE  SYSTEM: 

This  system  is  established  and 
maintained  under  the  authority  of  IB 
U.S.C.  4352. 

PURI>OSE(S): 

The  purpose  of  this  system  is  to  more 
efficiently  track  and  respond  to  persons 
who  request  information  from  the  NIC 
Information  Center  and  to  generate 
labels  for  NIC-initiated  mailings  to 
groups  of  NIC  constituents. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PUR)>OS£S  OF  SUCH  USES: 

Relevant  data  from  this  system  will  be 
disclosed  as  follows: 

(a)  To  contractors  or  employees  of  the 
Department  of  Justice  and/or  other 
federal  agencies,  and/or  state,  local. 


tribal,  foreign  and  international 
government  agencies  or  professional 
organizations  who  have  a  need  for  the 
Information  in  the  performance  of  their 
official  duties,  e.g.  when  the  employees 
will  use  the  mailing  list  to  initiate 
mailings  approved  by  NIC. 

(b)  To  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  in  electronic  media  via  a 
configuration  of  personal  computer, 
client/ server,  and  mainframe  systems 
architecture  located  in  the  NIC 
Information  Center  and/or  NIC 
headquarters  offices  and/or  the  offices 
of  an  information  management  company 
authorized  by  contract  with  NIC  to 
maintain  and  manage  the  system. 
Computerized  records  are  maintained 
on  hard  disk,  floppy  diskettes,  magnetic 
tapes  and/or  optical  disks.  Documentary 
records  are  maintained  in  manual  file 
folders  and/or  index  cards. 

RETRIEVABUTV: 

Records  concerning  persons  who 
request  information  from  the  NIC 
Information  Center  are  retrievable  by 
identification  and  logistical  information, 
e.g.,  name,  address.  Records  concerning 
groups  of  NIC  constituents  who  receive 
NIC-generated  mailings  are  retrievable 
by  category  of  constituent  group,  e.g. 
sheriffs:  by  position  in  the  constituent 
group,  e.g.  sheriff  of  Fairfax  County; 
and/or  by  certain  identification 
information  (names,  addresses)  of  the 
individuals  in  the  constituent  group, 
e.g.  Sheriff  lohn  Smith. 


Information  is  safeguarded  in 
accordance  with  Department  of  Justice 
and  Bureau  of  Prisons  rules  and  policy 
governing  automated  information 
systems  security  and  access.  These 
safeguards  include  the  maintenance  of 
records  and  technical  equipment  in 
restricted  areas,  and  the  required  use  of 
proper  passwords  and  user 
identification  codes  to  access  the 
system.  Only  those  NIC  personnel  or 
authorized  contractor  staff  who  require 
access  to  perform  their  official  and/or 
contract  duties  may  access  the  system 
equipment  and  the  information  in  the 
system. 


RETENTION  AND  DISPOSAL: 

Information  is  maintained  until  such 
time  as  the  records  no  longer  serve  the 
purpose  described  by  this  system.  At 
such  time,  these  records  may  be 
updated  or  incorporated  into  an 
appropriate,  published  system  of 
records  with  an  approved  retention 
schedule,  or  otherwise  destroyed  by 
shredding  and/or  degaussing. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Director,  National  Institute  of 
Corrections,  Room  5007,  320  First  Street 
NW.  Washington,  DC  20534. 

NOmCATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
in  writing  to  the  Director,  National 
Institute  of  Corrections,  Room  5007,  320 
First  Street  NW,  Washington,  DC  20534, 
and  should  be  clearly  marked  "Privacy 
Act  Request." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by  NIC  staff 
and/ or  by  persons  requesting 
informatlDn  from  the  Information  Center 
and/or  by  NIC  constituents  seeking  NIC- 
generated  mailings. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 

Of  THE  act: 

None. 
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DEPARTMENT  OF  JUSTICE 

(AAG/A  Order  No.  184-99] 

Privacy  Act  ot  1974;  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Immigration  and  Natriralization  Service 
(INS),  Department  of  Justice,  proposes  to 
establish  and  publish  three  new  systems 
of  records  for  which  no  public  notice 
consistent  with  the  provisions  of  5 
U.S.C.  552a(e)(4)  have  been  published. 
These  systems  of  records  are: 

The  Immigration  and  Naturalization 
Service.  Attorney/Representative  Complaint/ 
Petition  Files.  nJSTlCE/tNS-022 

Worksite  Enforcement  Activity  Record  and 
Index  (LYNX),  IUSTICE/INS-025  and 

Hiring  Tracking  Systems  (HITS),  lUSTICE/ 
INS-026 

In  accorflance  with  5  U.S.C.  S52a(e} 
(4)  and  (11),  the  public  is  given  a  30-day 
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period  in  which  to  comment  on  the  new 
routine  uses;  the  Office  of  Management 
and  Budget  (OMB),  which  has  oversight 
responsibility  under  the  Act,  requires  a 
40-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  January  18, 
2000.  The'public,  OMB  and  the 
Congress  are  invited  to  submit  any 
comments  to  Mary  Cahill,  Management 
/Analyst,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Room  1400,  National  Place 
Building). 

In  accordance  with  5  U.S.C.  5S2a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress. 

Dated:  December  6,  1999. 
Stephen  R.  Colgate. 
Assistant  Attorney  General  for 
Administrotion. 

JUSTICE/INS-022 

SYSTEM  NAME: 

Attorney/Representatives  Complaint/ 
Petition  Files. 

SYSTEM  LOCATION: 

Offices  of  Regional  Counsels  of  the 
Immigration  and  Naturalization  Senice 
(INS)  in  the  United  States  as  detailed  in 
rLiSTlCE/rNS-999. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Attorneys  and  authorized 
representatives  for  whom  the  INS  has 
received  complaints  regarding  their 
practice  before  INS  and/or  the  Executive 
Office  for  Immigration  Review  (EOIR). 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

The  system  contains  records  of 
investigations;  State  Bar  grievance/ 
discipline  proceedings  records:  criminal 
conviction  records;  copies  of  petitions 
(and  related  attachments)  filed  with  INS 
and/or  EOIR;  commimications  with  the 
individuals  and/or  outside  agencies: 
communications  within  the  agency, 
court  transcripts,  complaints  filed  by 
any  person  or  organization  and  EOIR 
pleadings. 

AUTHOflrrY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Section  292  of  the  Immigration  and 
NaUonaUty  Act.  as  amended  by  8  U.S.C. 
1 362  and  8  CFR  part  292. 

PURPOSEfS): 

The  records  are  used  by  the  Office  of 
Appellate  Counsel  and  Regional  and 
District  Counsel  offices  of  INS  when 
appropriate  disciplinary  action  is 
necessary  against  non-agency  attorneys 
and/ or  representatives  who  engage  in 
imethical  activities  or  exhibit 
improfessional  behavior.  The  records 


doctmient  the  processing  of  these 
disciplinary  actions  and  are  used  in 
their  prosecution. 

ROtmNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  State  Bar  Grievance  Committees 
and  local  Attorney  General  offices  for 
disbarment  or  disciplinary  proceedings. 

B.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  scientific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  a  personal 
privacy. 

C.  To  a  Member  of  Congress  or  staff 
acting  on  the  Member's  behalf  when  the 
Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

D.  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration 
(NARA)  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
nSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

Paper  files  are  stored  in  filing 
cabinets.  Computer  files  are  stored  in  a 
data  base  on  magnetic  disks. 

RETRiEVAsamr: 

These  records  are  retrieved  by  the 
name  of  the  individual  who  is  the 
subject  of  the  disciplinary  proceeding. 

SAFEGUARDS: 

Most  INS  offices  are  located  in 
buildings  under  security  guard,  and 
access  to  premises  is  by  official 
identification.  All  records  are  stored  in 
spaces  which  are  locked  during  non- 
duty  office  hoiu^.  Many  records  are 
stored  in  cabinets  or  machines  which 
are  also  locked  during  non-duty  office 
hours.  Access  to  automated  records  is 
controlled  by  passwords  and  name 
identification. 

RETENTXIN  ANO  DISPOSAL: 

The  following  INS  proposal  for 
retention  and  disposal  is  pending 
approval  by  the  NARA.  Cases  that  result 
isi  a  conviction  are  maintained  at  the 
Regional  Counsel's  office  having 
jurisdiction.  These  records  are 
destroyed  when  25  years  old.  Cases  that 
residt  in  acqtiittal  are  maintained  at  the 
Regional  Office  for  three  years  and  then 
destroyed.  Relevant  records  produced 
via  electronic  mail  and  word  processing 
systems  will  be  generated  and  placed  in 
the  file  folder.  Once  the  copy  is  made, 
the  system  copy  can  be  deleted  within 
180  days. 


SYSTEM  HANAQERCS)  ANO  ADDRESS: 

The  system  manager  is  the  Regional 
Coimsel  at  the  regional  office  having 
jurisdiction  over  the  litigation.  (See  the 
caption  "System  Locations.") 

NOTIFICATION  PROCEDURES: 

Address  inquiries  to  the  Freedom  of 
Information  Act/Privacy  Act  Officer 
(FOIA/PA)  at  the  INS  office  where  the 
record  is  maintained  or  (if  unknown)  to 
the  FOIA/PA  Officer,  INS,  425  I  Street 
NW,  Washington,  DC  20536. 

RECORD  ACCESS  PROCEDURES: 

In  all  cases,  requests  for  access  to  a 
record  shall  be  in  writing.  Written 
requests  may  be  submitted  by  mail  or  in 
person  at  any  INS  system  location  (See 
"System  Location  ").  If  a  request  for 
access  is  made  by  mail,  the  envelope 
and  letter  should  be  clearly  marked 
"Privacy  Access  Request."  To  enable 
INS  to  identify  an  individual's  record, 
he  or  she  must  provide  his  or  her  fidl 
name  and  a  return  address  for 
transmitting  the  information. 

CONTESTING  RECORDS  PROCEDURES: 

Any  individual  desiring  to  contest  or 
amend  information  must  direct  his  or 
her  request  to  the  system  manager  noted 
above.  State  clearly  what  information  is 
being  contested;  the  reason  for 
contesting  it;  and  the  proposed 
amendment  to  the  information. 

RECORDS  SOURCE  CATEGORIES: 

Law  enforcement  agencies.  Federal 
and  State  courts.  State  bar  licensing 
agencies;  State  bar  grievance  agencies, 
inquiries  and/or  complaints  from 
witnesses  or  members  of  the  general 
public. 

SYSTEM  EXEMPTED  FROM  CERTAW  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  svstem  from  subsections  (c)  (3)  and 
(4);  (d):  (e)  (1),  (2),  (3),  (5).  and  (8):  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(j)(2).  In  addition,  the 
Attorney  General  has  exempted  this 
system  from  subsections  (c)(3),  (dj.  and 
(e)(1)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(2).  These  exemptions 
apply  only  to  the  extent  that 
information  in  the  system  is  subject  to 
exemption  pursuant  to  5  U.S.C.  552(j){2) 
and  (k)(2).  Rules  have  been  promulgated 
in  accordance  with  requirements  of  5 
U.S.C.  553  (b).  (c),  and  (e)  and  have  been 
published  in  the  Federal  Register  as  of 
this  date  and  proposed  as  additions  to 
Title  28,  Code  of  Federal  Regulations 
(28  CFR  16.99). 
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JUSTICE/INS-025 

SYSTEM  NAME: 

Worksite  Enforcement  Activity 
Record  and  Index  (LYNX) 

SYSTEM  location: 

Immigration  and  Naturalization 
Service  (INS)  Headquarters,  regional, 
district  and  sub-offices  as  detained  in 
Iustice/INS-999.  Currently,  only  the 
district  and  sut>-offices  maintain  the 
hard  copy  case  files  for  this  system.  The 
automated  index  is  maintained  at 
Headquarters  and  at  regional  offices. 
The  following  field  offices  have  access 
to  the  automated  index:  New  Yorit  City. 
New  Yorii:  San  Diego,  California:  and 
Kansas  City,  Missouri. 

CATEGOfllES  Of  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

This  system  maintains  records  on  the 
following: 

(a)  Individuals  that  are,  or  have  been, 
the  subject  of  inquiries  or  investigations 
conducted  by  the  INS  related  to  the 
enforcement  of  the  employment  control 
provisions  of  the  Immigration  and 
Nationality  Act  and  related  criminal 
statutes.  (The  records  primarily  involve 
those  individuals  who  are  being 
investigated  or  have  been  investigated  to 
determine  whether  their  employment- 
related  activity  (e.g.,  hiring,  recruiting 
and/or  referring  for  a  fee)  are  in 
violation  of  the  employment  control 
provisions  of  the  INS  and/or  related 
criminal  statutes.)  These  records  also 
include  individuals  who  employ  others 
in  their  individual  capacity  whether 
related  to  a  business  activity  or  not;  and 

(b)  Individuals  who  are  witnesses, 
complainants  and  parties  who  have 
been  identified  by  the  INS  or  by  other 
government  agencies  or  parties  to  an 
investigation  related  to  worksite 
enforcement  activities. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  investigative 
actions  including:  letters;  memoranda; 
reports  of  investigations  with  related 
exhibits;  statements,  affidavits  or 
records  obtained  during  investigations; 
prior  criminal  or  non-criminal  records 
of  individuals  as  they  relate  to  the 
investigations;  reports  to  or  from  other 
law  enforcement  bodies;  information 
obtained  from  informants;  nature  of 
allegations  made  against  suspects  and 
identifying  data  concerning  such 
subjects;  and  related  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sees.  103.  274,  274a.  287  and  290  of 
the  Immigration  and  Nationality  Act 
(INA),  as  amended  (8  U.S.C.  1103, 1324. 
1324a,  1357  and  1360).  and  regulations 
pursuant  thereto. 


PURPOSES: 

The  ptUTpose  of  this  system  is  to 
enable  the  INS  to  meet  its  obligations 
and  responsibilities  in  administering 
and  enforcing  the  employment  control 
provisions  of  the  INA  and  related 
criminal  statutes.  Records  in  this  system 
are  used  in  the  course  of  INS 
investigating  individuals  (i.e., 
employers  and/or  employees)  suspected 
of  having  committed  illegal  acts  and/or 
in  the  course  of  conducting  related  civil 
proceedings,  criminal  prosecutions  or 
administrative  actions.  Further,  the 
system  is  used  to  monitor  case 
assignment,  disposition,  status  and  the 
final  outcome  of  the  investigation. 

ROUTINE  USES  OF  RECORDS  MAWTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USE: 

A.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

B.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

C.  To  the  General  Services 
Administration  and  National  Archives 
and  Records  Administration  in  record 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

D.  To  compUinants  and/or  victims  to 
the  extent  necessary  to  provide  such 
persons  with  information  and 
explanations  concerning  the  progress 
and/or  results  of  the  investigation  or 
case  arising  from  the  matters  of  which 
they  complained  and/or  of  which  they 
were  a  victim. 

E.  In  the  event  that  records  indicate  a 
violation  or  potential  violation  of  law, 
whether  arising  by  general  statute,  or 
particular  program  statute,  or  by  rule, 
regulation,  or  order  pursuant  thereto,  or 
if  records  indicate  a  violation  or 
potential  violation  of  the  terms  of  a 
contract  or  grant,  the  relevant  records 
may  be  disclosed  to  the  appropriate 
requesting  agency,  whether  Federal, 
State,  local,  foreign,  international,  or 
tribal  charged  vrith  the  responsibility  of 
investigating  or  prosecuting  such 
contract  or  grant. 

F.  To  either  a  Federal,  State,  local,  - 
foreign,  international,  or  tribal  agency, 
and  individual,  or  an  organization, 
when  necessary  to  elicit  information 
which  may  assist  an  INS  investigation, 
inspection  or  audit. 


G.  To  an  administrative  forum  or 
other  adjudicatory  or  regulatory 
requesting  agencies,  when  necessary  for 
such  a  body  to  adjudicate  decisions 
a^ecting  individuals  that  are  subject  to 
investigations  covered  by  this  system. 

H.  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  INS  or 
the  Department  of  justice  (DOJ)  is 
authorized  to  appear  when  any  of  the 
following  is  a  party  to  the  litigation  or 
has  an  interest  in  the  litigation  and  such 
records  are  determined  by  INS  or  DO)  to 
be  relevant  to  the  litigation:  (1)  The  DO), 
or  any  DO)  component,  or  any 
subdivision  thereof;  (2)  and  DO| 
employee  in  his  or  her  official  capacity; 
(3)  any  DOJ  employee  in  his  or  her 
individual  capacity  where  the  DOJ  has 
agreed  to  represent  the  employee;  (4)  the 
United  States,  whore  INS  or  the  DOJ 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions. 

I.  To  an  attorney  or  representative  (as 
defined  in  CFR  1.1  (j))  who  is  acting  on 
behalf  of  an  individual  covered  by  this 
system  of  records  in  connection  with 
any  proceeding  before  the  INS  or  the 
Executive  Office  for  Immigration 
Review. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETRAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


Paper  records  are  stored  in  lockable 
file  cabinets.  Those  records  which  can 
be  accessed  electronically  are  stored  on 
magnetic  disk  and  tape. 

retrievabiuty; 

Records  may  be  retrieved  by  name 
and/or  case  number. 

SAFEGUARDS: 

INS  offices  are  located  in  buildings 
under  security  guard,  and  access  to 
premises  is  by  official  identification.  All 
records  are  stored  in  spaces  which  are 
looked  outside  of  normal  office  hours. 
Many  records  are  stored  in  cabinets 
which  are  locked  outside  of  normal 
office  hours.  Access  to  the  automated 
system  is  controlled  by  restricted 
password  for  use  of  remote  terminals  in 
secured  areas. 

RETENTION  AND  DISPOSAL: 

Records  concerning  fines  and/or 
prosecutions  are  retained  for  up  to  25 
years  after  the  case  is  closed  and  then 
destroyed.  Administrative  cases 
involving  compliance  and  warning 
notices  are  retained  for  up  to  seven 
years  and  then  destroyed. 

SYSTEM  MANAOER(S)  AND  ApORESS: 

The  system  manager  is  the  Executive 
Associate  Commissioner  for  Policy  and 
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Planning.  Immigration  and 
Naturalization  Service,  425  I  Street  NW, 
Washington,  DC  20536. 

NOTIFICATION  PROCEDURES: 

Portions  of  this  system  are  exempted 
from  this  requirement  under  5  U.S.C. 
552a(k)(2).  Inquires  should  be  addressed 
to  the  system  manager  listed  above  or  to 
the  FOIA/PA  Officer  at  the  INS  office 
where  the  record  is  located, 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  from 
this  system  shall  be  in  writing.  If  a 
request  for  access  is  made  by  mail  the 
envelope  and  letter  shall  be  clearly 
marked  "Privacy  Access  Request."  The 
requester  shall  include  a  description  of 
the  general  subject  matter  and  if  known, 
the  related  file  number.  To  identify  a 
record  relating  to  an  individual,  the 
requester  should  provide  his  or  her  full 
name,  date  and  place  of  birth, 
verification  of  identity  (in  accordance 
with  8  CFR  103.2(b)),  and  any  other 
identifying  information  that  may  be  of 
assistance  in  locating  the  record.  The 
requester  shall  also  provide  a  return 
address  for  transmitting  the  records  to 
be  released. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  desiring  to  contest  or 
amend  information  maintained  in  this 
record  should  direct  his  or  her  request 
to  the  INS  office  where  the  record  is 
maintained  or  if  unknown  to  the  INS 
FOIA/PA  Officer  at  425  I  Street  NTV, 
Washington,  DC  20536.  The  request 
should  clearly  and  concisely  state  the 
information  being  contested,  the 
reason(s)  for  contesting  it.  and  the 
proposed  amendment  thereof.  Clearly, 
mark  the  envelope  "Privacy  Act 
Amendment  Request." 

RECORD  SOURCE  CATEGORIES: 

Official  reports  of  investigations: 
subjects  of  the  investigations; 
individuals  with  whom  the  subject  are 
associated;  witnesses;  officials  of 
Federal,  State,  local  and  foreign  law 
enforcement  agencies;  private  citizens: 
and  informants. 

SYSTEMS  EXEMPTED  FROM  CERTAK  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
portions  of  this  system  from  subsections 
(c)(3)  and  (4);  (d);  (e)(1),  (2),  (3).  (5).  and 
(8);  and  (g)  of  the  Privacy  Act  pursuant 
to  5  use.  552a(j)(2).  Inaddition.  the 
Attorney  General  has  exempted  portions 
of  this  system  from  subsections  (c)(3), 
(d),  and  (e)(1)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  SS2a(k)(2).  These 
exemptions  apply  only  to  the  extent  that 
information  in  the  system  is  subject  to 
exemption  pursuant  to  S  U.S.C. 


S52a(i)(2)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b).  (c).  and 
(e)  and  have  been  published  as  of  this 
date  in  the  Federal  Register  and 
proposed  as  additions  to  Title  28.  Code 
of  Federal  Regulations  (28  CFR  16.99). 

JUST1CE/INS-026 

SYSTEM  name: 

Hiring  Tracking  System  (HITS). 

SYSTEM  location: 

Headquarters.  Regional  and  field 
offices,  and  other  INS  offices  of  the 
Immigration  and  Naturalization  Service 
(INS)  in  the  United  States  as  detailed  in 
JUSTICE/INS-999. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  seeking  employment  and/ 
or  movement  to  a  different,  vacant 
position  within  the  INS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  vacant  and  filled 
position  data  from  the  Position  Tracking 
System  (POSTS)  such  as  the  position 
number.  Administrative  Center  location, 
budget  location,  region,  program  code, 
project  code,  position  category  code, 
position  title,  occupational  series, 
officer/support  indicator,  target  grade, 
and  pay  plan.  It  also  contains  selectee 
specific  data  such  as  the  selectee's 
name,  social  security  number,  and  dates 
for  the  achievement  of  pre-employment 
processing  milestones  (e.g.  date  request 
to  recruit  received  in  Human  Resources 
Office,  dates  announcement  opens  and 
closes,  date  of  selection,  and  date 
scheduled  for  entrance  on  duty,  etc.). 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  5  U.S.C.  1302, 
3301,  3302,  3304,  3305, 3306, 3307, 
3309.  3313.  3317.  3318.  3319,  3326. 
4103.  4723.  5532.  5533,  and  Executive 
Order  9397. 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
provide  a  tool  for  monitoring  INS' 
efforts  to  fill  vacant  positions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USCRS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

B.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 


the  Member  or  stafi  request  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

C,  To  General  Services 
Administration  and  National  Archives 
and  Records  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSINO  OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Those  records,  which  can  be  accessed 
electronically,  are  stored  in  a  database 
on  magnetic  disk  and  tape.  Paper 
records  are  stored  in  file  folders  and 
safes. 

RETRCVABUTY: 

Records  are  indexed  and  retrievable 
by  name,  .social  security  number, 
position  number,  and  SF-52  number. 
(Data  is  also  retrieved  by  employee, 
position,  and  recruitment  specific 
information.) 

SAFEGUARDS: 

INS  offices  are  located  in  buildings 
under  security  guard,  and  access  to 
premises  is  by  official  identification.  All 
records  are  stored  in  spaces  which  axe 
located  outside  of  normal  office  hours. 
Access  to  the  automated  system  is 
controlled  by  restricted  password  for 
use  of  remote  terminals  in  secured 


RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  the  General  Records  Sc:bedule 
(GRS)  1: 1/a.  4/a.  16.  36/b/e.  and  43. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Automation  and  Progress 
Evaluation.  Human  Resources 
Development,  Immigration  and 
Naturalization  Service,  800  K  Street 
NW,  Suite  5000.  Washington.  DC  20536. 

NOTIFICATION  PROCEIWRE: 

Inquires  should  be  addressed  to  the 
system  manager. 

RECORD  ACCESS  PROCEDURES: 

Requests  by  the  public  for  access  to  a 
record  from  this  system  shall  be  in 
writing.  If  a  request  for  access  is  made 
by  mail  the  envelope  and  letter  shall  be 
clearly  marked  "Privacy  Act  Request." 
The  requester  shall  include  a 
description  of  the  general  subject  matter 
and,  if  known,  the  related  file  number. 
To  identify  a  record  relating  to  an 
individual,  the  requester  should  provide 
his  or  her  full  name,  date,  and  place  of 
birth,  verification  of  identity  (in 
accordance  with  8  CFR  103.2(b)).  and 
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any  other  identifying  information  which 
may  be  of  assistance  in  locating  the 
record.  The  requester  shall  also  provide 
a  return  address  for  transmitting  the 

records  to  be  released. 

C0NTEST1NG  RECOflO  PflOCEOURES: 

Any  individual  desiring  to  contest  or 
amend  information  maintained  in  this 
record  should  direct  his  or  her  request 
to  the  INS  Personnel  office  where  the 
record  is  maintained  or,  if  unlcnown,  to 
the  INS  FOIA/PA  Office  at  425  I  Street 
NW,  Washington  DC  20536.  The  request 
should  state  clearly  what  information  is 
being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  lo  the  information. 

RECOnO  SOURCE  CATEQOfllES: 

Basic  information  contained  in  this 
system  is  supplied  from  the  POSTS  and 
basic  recruitment  information  from 
Form  SF-52.  Other  information  comes 
from  sworn  statements,  and  official 
reports. 

RECORDS  eXEI«>TEO  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
IFR  Doc.  99-32616  Filed  12-15-99:  8:45  am) 
a«jj«a  CODE  44ia-cj-« 


rMTK>NAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Combined  Aru  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Media 
Arts  section  (Access,  Education  and 
Heritage  &  Preservation  categories),  to 
the  National  Council  on  the  Arts  will  be 
held  from  January  11-12,  2000  in  Room 
716  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506.  A  portion  of  this  meeting, 
from  12:45  p.m.  to  2:45  p.m.  on  January 
12th,  will  be  open  to  the  public  for 
policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  6  pjn.  on 
January  11th.  and  from  9  a.m.  to  12:45 
p.m.  and  2:45  p.m.  to  4:30  p.m.  on 
January  12th,  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  appUcations 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 


determination  of  the  Chairman  of  May 
12, 1999,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility.  National 
Endowment  for  the  Arts,  1 1 00 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506.  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowit2-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endovirment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  December  9, 1999. 
Kathy  Plowitc-Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  99-32596  Filed  12-15-99;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  the  open  session  of 
the  Combined  Arts  Advisory  Panel,  Arts 
Education  Section,  previously 
announced  for  1:00-2:30  p.m.  on 
Friday.  December  17, 1999.  has  been 
changed  to  10:30  a.m.  to  12:00  p.m.  on 
the  same  day. 

Dated:  December  14.  1999. 
Kathy  Plowitz-Warden, 
Panel  Coordinator. 

IFR  Doc  99-32726  Filed  12-15-99;  8:45  ami 
BIUMS  CODE  7St7-*1-a 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-219) 

Jersey  Central  Power  &  Light  Co 
d/b/a 

GPU  Energy  GPU  Nuclear,  Inc.  Oyster 
Creek  Nuclear  Generating  Station; 
Notice  of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  License 
and  Conforming  Amendment,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  License 
No.  DRP-16  for  the  Oyster  Creek 
Nuclear  Generating  Station  (Oyster 
Creek),  currently  held  by  Jersey  Central 
Power  &  Light  Company  (JCPSkL)  as 
owner  of  Oyster  Creek  and  GPU 
Nuclear,  Inc.  (GPUN).  as  the  licensed 
operator  of  Oyster  Creek.  The  transfer  of 
the  license  for  Oyster  Creek  would  be  to 
AmerGen  Energy  Company,  (LLC) 
(AmeiGen).  The  Commission  is  also 
considering  amending  the  license  for 
administrative  purposes  to  reflect  the 
proposed  transfer.  Oyster  Creek  is 
located  in  Ocean  County,  New  Jersey. 

Under  the  proposed  transfiar, 
AmeiGen  would  be  authorized  lo 
possess,  use,  and  operate  Oyster  Creek 
under  essentially  the  same  conditions 
and  authorizations  included  in  the 
existing  license.  No  physical  changes 
would  be  made  to  the  Oyster  Creek 
facility  as  a  result  of  the  proposed 
transfer,  and  there  would  be  no 
significant  changes  in  the  day-to-day 
operations  of  the  unit.  The  proposed 
amendment  to  the  license  would  delete 
references  to  "Jersey  Central  Power  ft 
Light"  and  "GPU  Nuclear,  Inc." 
(including  variations  of  these  names) 
and  substitute  "AmerGen  Energy 
Company,  LLC"  (or  its  new  position  of 
"licensee"  or  "applicant")  as 
appropriate  to  reflect  the  transfer,  and 
make  other  changes  to  reflect  the 
approval  of  the  transfer. 

Pursuant  to  10  CFR  50.80.  no  hcense. 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 
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Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act)  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
application  for  the  license  transfer,  are 
discussed  below. 

By  January  5,  2000.  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2.  In  particiUar,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(al. 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(lH2). 

Requests  for  a  hearing  and  petitions 
for  leave  lo  intervene  should  be  served 
upon:  (1)  David  R.  Lewis.  Esq.,  counsel 
for  GPUN,  at  Shaw  Pittman  Potts  & 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037-1128  (tel:  202- 
663-8474;  fax:  202-663-8007;  e-mail: 
"david-lewis"@shawpittman.com),  (2) 
Kevin  P.  Gallen.  Esq.,  counsel  for 
'  AmeiGen,  at  Morgan,  Lewis  &  Bockius 


LLP,  1800  M  Street,  NW,  Washington, 
DC  20036-5869  (tel:  202-467-7462;  fax: 
202-467-7176;  e-mail: 
Kpgallenemlb.com),  (3)  The  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555  (e- 
mail  address  for  license  transfer  cases 
only:  ogclt@nrc.gov)  and  (4)  The 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 


As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
Januar>'  18,  2000,  persons  may  submit 
written  comments  regarding  the 
application  for  the  license  transfer,  as 
provided  for  in  10  CFR  2.1305.  The 
Commission  will  consider  and.  if 
appropriate,  respond  to  these 
comments,  but  such  comments  will  not 
otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
IX:  20555-001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
November  5. 1999,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/»rww. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  Project  Directorate  /,  Division  of 
Licensing  Project  Management.  Office  of 
Nuclear  Reactor  Regulation . 
IFR  Doc.  99-32640  Filed  12-15-99:  8:45  am) 
BILLING  COOE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Numtwr  40-6622] 
Pathfinder  Mines  Corp. 

agency:  Nuclear  Regulatory 
Commission. 


ACTION:  Notice  of  Receipt  of  Application 
from  Pathfinder  Mines  Corporation  lo 
change  three  site-reclamation 
milestones  in  Condition  50  of  Source 
Material  License  SUA-442  for  the 
Shirley  Basin.  Wyoming  Uranium  Mill 
site;  Notice  of  Opportunity  for  a 
Hearing. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  October  29, 1999,  an 
application  from  Pathfinder  Mines 
Corporation  (PMC)  to  amend  License 
Condition  (LC)  50  of  its  Source  Material 
License  No.  SUA— 442  for  the  Shirley 
Basin.  Wyoming  uranium  mill  site.  The 
license  amendment  application 
proposes  to  modif>-  LC  SO  to  change  the 
completion  date  for  three  site- 
reclamation  milestones.  The  new  dates 
proposed  by  PMC  would  extend 
completion  of  placement  of  the  interim 
cover  over  tailings  pile,  completion  of 
placement  of  the  final  radon  barrier,  and 
completion  of  placement  of  the  erosion 
protection  cover  by  two  years. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  W.  Haque,  Uranium 
Recovery  and  L,ow-Level  Waste  Branch. 
Division  of  Waste  Management,  U.S. 
Nuclear  Regulatorv  Commission. 
Washington,  DC  20555.  Telephone  (301) 
415-6640. 

SUPPLEMENTARY  INFORMATION:  The 
portion  of  LC  50  with  the  proposed 
changes  would  read  as  follows: 

A.  (2)  Placement  of  the  interim  cover 
to  decrease  the  potential  for  tailings 
dispersal  and  erosion — December  31. 
2001. 

A.  (3)  Placement  of  final  radon  hairier 
designed  and  constructed  to  limit  radon 
emissions  to  an  average  flux  of  no  more 
than  20  pCi/m-/s  above  background — 
December  31,  2004. 

B.  (1)  Placement  of  erosion  protection 
as  pari  of  reclamation  to  comply  with 
Criterion  6  of  Appendix  A  of  10  CFR 
part  40 — December  31,  2005. 

PMC's  application  to  amend  LC  50  of 
Source  Material  License  SUA-442, 
which  describes  the  proposed  changes 
to  the  license  condition  and  the  reasons 
for  the  request  is  being  made  available 
for  public  inspection  at  the  NRC's 
Public  Document  Room  at  2120  L  Street, 
NW  (Lower  Level).  Washington,  IX) 
20555. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  part  2,  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Matttials  and  Operator  Licensing 
Pioceedings. "  Pursuant  to  !i2.1205(a|. 
any  penon  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
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request  for  a  hearing.  In  accordance 
with  S  2.120S(c).  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Seaetary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Rulemaidngs  and 
Adjudications  Staff. 

In  accordance  with  10  CFR  2.1205(e). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  Pathfmder  Mines 
Corporation,  935  Pendell  Boulevard, 
P.O.  Box  730,  Mills.  Wyoming  82644, 
Attention:  Tom  Hardgrove;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North.  11355  Rockville 
Pike,  Rockville,  MD  20852  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  appUcant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2. 1205(g): 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.120S(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  virishes  a  hearing. 

In  addition,  members  of  the  public 
may  provide  comments  on  the  subject 
application  within  45  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  David  L.  Meyer,  Chief, 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  regulatory 
Commission,  Washington,  DC.  20555. 


Dated  at  Rockville.  Maryland,  tllis  9th  day 
of  December  1999. 
Dan  Gillen. 

Acting  Chief,  Umnium  Recovery  and  Law- 
Level  Waste  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

iFR  Doc.  99-32639  Filed  12-15-99;  8:45  am) 
BajjNococe  Tsn-oi-e 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-08S38] 

Notice  of  Consideralion  of  Amendment 
Request  for  U.S.  Army  Jefferson 
Proving  Ground  Site  in  Madison, 
Indiana,  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Materials  License  No.  SUB-1435  issued 
to  the  U.S.  Army  (licensee),  to  authorize 
decommissioning  of  its  Jefferson 
Irving  Ground  (JPG)  site  in  Madison. 
Indiana. 

From  1941  to  1994,  the  licensee 
conducted  ordnance  testing  on  the  JPG 
site,  and  fired  more  than  24  million 
rounds  of  conventional  explosive.  From 
1984  to  1994,  the  Ucensee  conducted 
accuracy  testing  of  depleted  uranium 
(DUJ  tank  penetrator  rounds  at  the  site. 
An  NRC  license  was  issued  to  authorize 
the  U.S.  Army  to  use.  store,  and  perform 
testing  of  DU  munitions  at  JPG.  The  DU 
penetrator  rounds  vary  in  size  but  can 
be  generally  described  as  rods 
comprised  of  a  DU  titaniiun  alloy  with 
a  diameter  of  approximately  2.5 
centimeters  (cm)  (l  inch)  and  a  length 
as  much  as  61  cm  (2  feet).  The  DU 
munitions  testing  contaminated 
approximately  5.1  x  lO*  square  meters 
(m^)  (1260  acres)  of  the  site  with  an 
estimated  7  x  10*  kilograms  (1.5  x  IC 
pounds)  of  DU.  In  accordance  with  the 
Defense  Authorization  Amendments 
and  Base  Realignment  and  Closure  Act 
of  1988  (I^iblic  Law  100-526).  the 
licensee  was  required  to  close  the  JPG 
base  on  September  30.  1995.  Currently, 
the  licensed  material  is  kept  onsite  in 
the  restricted  area  known  as  the 
■"Depleted  Uranium  Impact  Area."  This 
area  under  Materials  License  No.  SUB- 
1435  is  located  north  of  the  firing  line, 
and  consists  of  approximately  12  x  lo* 
m-  (3.000  acres). 

An  NRC  administrative  review, 
documented  in  a  letter  to  the  licensee 
dated  November  16.  1999,  found  the  site 
decommissioning  plan  (SDPJ  acceptable 
to  begin  a  technical  review.  The  SDP 
requested  restricted  release  of  the  [PG 
site  in  accordance  to  §  20.1403.  If  the 
NRC  approves  the  SDP,  the  approval 


will  be  documented  in  an  amendment  to 
NRC  License  No.  SUB-1435.  However, 
before  approving  the  proposed 
amendment,  the  NRC  will  need  to  make 
the  findings  required  by  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
NRC's  regulations.  These  findings  will 
be  documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment. 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  an 
amendment  of  a  license  falling  within 
the  scope  of  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings."  of 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  §  2.1205(a).  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  fUed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either 

1.  By  delivery  to  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738, 
between  7:45  am  and  4:15  pm.  Federal 
workdays;  or 

2.  By  mail  or  facsimile  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Wajbington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  accordance  with  10  CFR 
§  2. 120S(f),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail,  to: 

1.  The  applicant,  U.S.  Army  Test  and 
Evaluation  Command.  314  Longs  Comer 
Road,  Aberdeen  Proving  Ground,  MD 
21005-5055,  Attention:  Mr.  Dal  M.  Nett; 
and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852-2738, 
between  7:45  am  and  4:15  pm.  Federal 
workdays,  or  by  mail,  addressed  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission, 
Washineton,  DC  20555-0001. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
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should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  $2. 1205(h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstance  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

FOR  FURTHER  INFORMATION  CONTACT:  The 
SDP  and  supporting  documentation  are 
available  for  inspection  at  NRC's  Public 
Document  Room,  2120  L  Street,  NW, 
Washington,  DC  20555-0001,  and  at 
NRC's  Public  Electronic  Reading  Room 
on  the  NRC  web  site  at  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
Questions  with  respect  to  this  action 
should  be  referred  to  Ms.  Sheny  W. 
Lewis,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6619.  Fax: 
(301)415-5398. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission, 
Larry  B.BeU. 

Acting  Chief.  Decommissioning  Branch. 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  99-32641  Filed  12-15-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Application  tor  a  License  To  Import 
Radioactive  Waste 

Pursuant  to  10  CFR  110.70(c)  'Tublic 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 

NRC  Import  License  Application 


following  application  for  an  import 
license.  Copies  of  the  application  are 
available  electronically  through  ADAMS 
and  can  be  accessed  through  the  Pubfic 
Electronic  Reading  Room  (PERR)  link 
<hUp://Mvm:nrc.gov/NnC/ADAMS/ 
index.htmh  at  the  NRC  Homepage. 

A  request  for  a  hearing  or  petitioo  for 
leave  to  intervene  may  be  filed  within 
30  days  after  pubUcation  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Coimsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555;  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555;  and  the  Executive  Secretary. 
U.S.  Department  of  State,  Washington. 
DC  20520. 

The  information  concerning  the 
application  follows. 


Name  of  applicant,  date  of 

application,  date  received. 

application  No. 

Description  ol  material 

Country  of  ongin 

Material  type 

Total  qty 

End  use 

Siemens  Power  Cotporation. 
September  23,  1999.  Sep- 
tember 29.  1999.  IW009. 

Class  A  waste  Combustible 
material  contaminated  with 
low  enrictied  uranium  (5% 
max.  U-235). 

1200  kgs  U.  36  kgs  U"' 

■1 
Material  will  be  incinerated 
and  uranium  will  be  recov- 
ered. 

Germany. 

Dated  this  9th  day  of  December  1999  at 
Rockville.  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  D.  Hauber, 

Deputy  Director,  C^fice  of  international 
Programs. 

IFR  Doc.  99-32637  Filed  12-15-99:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  License  To  Export 
Radioactive  Waste 

Pursuant  to  10  CFR  110.70(c)  "PubUc 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Conunission  has  received  the 
following  appUcation  for  an  export 
license.  Copies  of  the  application  are 
available  electronically  through  ADAMS 
and  can  be  accessed  through  the  Public 
Electronic  Reading  Room  (PERR)  link 
<hltp://www.rm:.gov/NRC/ADAMS/ 
index. html>  at  the  NRC  Homepage. 

NRC  EXPORT  License  Application 


A  request  for  a  bearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555';  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State.  Washington. 
DC  20520. 

The  information  concerning  the 
application  follows. 


Name  of  applicant,  dale  ol 

applKation,  dale  recerved. 

application  No. 

Descripton  of  material 

Country  of 

Material  type 

Tolalqty 

End  use 

destination 

Westinghouse  Electric  Com- 
pany, November  24,  1999. 
November  30,  1999, 
XW003. 

conium  scrap  contami- 
nated Willi  k>w  enrictied 
uranium  (5%  max.  U-235). 

20.0  kgs  U.  10  kgs  0^35  

Uranium  will  be  removed 
from  zirconium  scrap  and 
disposed  ol  as  waste  at 
AECL  Chalk  River.  On- 
tario, disposal  site. 

Canada. 
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Dated  this  10th  day  ofDecsmber  1999  at 
RockviJle,  Maryland. 

For  the  .Nuclear  Regulatory  Commission. 
Ronald  D.  Hauber, 

Deputy  Director,  Office  of  International 
Prvgmms. 

[FR  Doc.  99-32638  Filed  12-15-99;  8:45  aral 
■LUNO  COOE  rsM-oi-a 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOmc  THE  l«IEmNO:  Nuclear 
Regulatory  Commission. 
date:  Weeks  of  December  13.  20,  27. 
1999  and  January  3.  2000. 
PtACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  aoasd. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  December  13 
Wednesday,  December  15 
9:25  ajn. 
Affirmation  Session  (Public  Meeting) 
a:  Final  rule — AI*600  Design  Certification 
(Tentative)  (Contact:  Ken  Hart,  301-415- 

1639) 
9:30  am. 
Meeting  with  Advisory  Committee  on 

•Nuclear  Waste  (ACNW)  (Public  Meeting) 

(Contact:  Dr.  John  Larkins.  301-415- 

7360) 

Thursday.  December  J 6 
9:00  a.m. 
Meeting  on  NRC  Response  to  Stakeholders' 

Concerns  Location:  (NRC  Auditorium, 

Two  White  Flint  North) 

Friday.  December  1 7 

9:30  a.m. 
Briefing  on  Status  of  RES  Programs. 
Performance,  and  Plans  (Including  Status 
of  Thermo-Hydraulics)  (Public  Meeting) 
(Contact:  locelvr  Mitchell.  301-415- 
5289) 

Week  of  December  20— Tentative 
Wednesday,  December  22 
11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  December  Z7— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  December  27. 

Week  of  lanuary  3  -  Tentative 

Wednesday,  fanuary  5 
9:55  am. 
Affirmation  Session  (I^Iblic  Meeting)  (if 
needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 


COffTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 
•         *         •         *         • 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrc.gov/SECY/smi/ 
schedule.htm 
«        •        *        ■        » 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  (he  Secretary.  Attn:  Operations 
Branch.  Washington.  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
,  in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wiiih@nrc.gov  or 
dkw®nrc.gov. 

Dated:  December  10.  1999. 
WiUiam  M.  HUl,  |r.. 

Secy  Tracking  Officer.  Office  of  the  SecKtary. 
(FR  Doc.  99-32739  Filed  12-14-99;  3:15  pml 
BlUINaCOOE  Tsao-oi-ii 


PANAMA  CANAL  COMMISSION 

Vital  Statistics  Records  Transterrad  to 
the  Commission  From  the  Panama 
Canal  Zone  Government:  Change  of 
Location 

AGENCY;  Panama  Canal  Commission. 
ACTION:  Notice. 

StJMilARY:  This  action  notifies  the 
general  public  the  Panama  Canal 
Commission  records  of  birth,  death,  or 
marriage  received  from  the  Panama 
Canal  Zone  Government  in  1979  have 
been  transferred  to  either  the 
Department  of  State  or  the  National 
Archives  and  Records  Administration. 
DATES:  Effective  1  December  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Francisco  Loaiza.  Chief  Information 
Officer,  Telephone  011-507-272-3460. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  Panama  Canal 
Treaty  of  1977  and  Public  Law  96-70. 
as  amended,  (22  U.S.C.  3601  et  seq.)  the 
United  Slates  Government  will  turn 
over  the  operation,  maintenance,  and 
management  of  the  Panama  Canal  to  the 
Government  of  Panama  at  1 1 :59  am, 
December  31, 1999.  As  a  result  of  this 
transfer,  and  the  subsequent  closure  of 
the  Commission,  the  Commission  has 
transferred  all  the  records  on  births, 
deaths,  and  marriages  to  other  U.S. 
Government  agencies. 

Authority:  22  U.S.C.  3602. 

Therefore,  under  the  authority  of  22 
U.S.C.  3602.  the  Commission  hereby 


gives  notice  after  December  1. 1999.  all 
persons  or  organizations  seeking  copies 
or  information  regarding  the  birth  and 
death  records  originally  issued  by  the 
Canal  Zone  Government  for  the  period 
1904  to  September  31. 1979.  and 
maintained  by  the  Commission  until  29 
October  1999,  shall  direct  their  requests, 
in  writing,  to  the  address  shown  below: 
Correspondence  Branch,  Passport 
Services  1111— 19th  Street  NW,  Suite 
510,  Washington,  EX:  20522-1705, 
United  States  of  America,  Telephone: 
001-202-955-0307. 

The  following  information  must  be 
included  in  the  request: 

1.  Date  of  request 

2.  Ihirpose  of  request 

3.  Name  at  birth/death 

4.  Date  of  birth/death 

5.  City  and  country  of  birth/death 

6.  Signature  of  requestor,  if  subject  of 
request,  or  guardian  or  parent  (as 
appropriate) 

In  addition,  for  birth  records,  include; 

1.  Father's  name 

2.  Father's  date  and  place  of  birth, 
including  country 

3.  Mother's  name 

4.  Mother's  date  and  place  of  birth, 
including  coimtry 

5.  Any  U.S.  passport  information 
available 

The  fee  for  documents  is  S20.00  for 
the  first  copy,  SIO.OO  for  each  additional 
copy  requested  at  the  same  time.  The 
check  or  money  order  must  be  signed, 
dated  and  made  payable  to  the 
Department  of  State.  Remittance  must 
be  payable  in  U.S.  dollars  through  a  U.S. 
bank.  Do  not  send  cash.  Further,  the 
Commission  hereby  gives  notice  all 
records  of  marriages  originally 
maintained  by  the  former  Canal  Zone 
Government  have  been  transferred  to 
the  National  Archives  and  Records 
Administration  in  College  Park. 
Maryland.  All  persons  or  organizations 
seeking  copies  or  information  regarding 
the  marriage  records  originally  issued 
by  the  Canal  Zone  Government  for  the 
period  1904  to  September  31. 1979,  and 
maintained  by  the  Commission  until 
June,  199B,  shall  direct  their  requests,  in 
writing,  to  the  address  shown  below; 
National  Archives  at  College  Park. 
Civilian  Reference  Branch  (NWCTC), 
Textual  Archives  Services  Division, 
8601  Adelphi  Road,  College  Park.  MD 
20740-6001,  United  States  of  America, 
Accession  Number  NN3-1 85-98-009, 

The  fee  for  documents  is  $20.00  per 
copy.  The  check  or  money  order  must 
be  signed,  dated,  and  made  payable  to 
the  National  Archives  Trust  Fund. 
Remittance  must  be  payable  in  U.S. 
dollars  through  a  U.S.  bank.  Do  not  send 
cash. 
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Dated:  November  22. 1999. 
fohn  L.  Haines,  |r., 
General  Counsel. 

IFR  Doc.  99-32619  Filed  12-15-99:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42212;  Hie  No.  4-2081 

RIN  3235-AH49 

Adoption  of  Amendments  to  the 
Intermarket  Trading  System  Plan  To 
Expand  the  ITS/Computer  Assisted 
Execution  System  Linkage  to  All  Listed 
Securities 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTKm:  Adoption  of  amendments  to 

national  market  system  plan. 

SUMMARY:  The  SecuriUes  and  E.xchange 
Commission  ("Commission")  is 
adopting  amendments  to  the  plan 
governing  the  operation  of  the 
Intermarket  Trading  System  ("ITS  Plan" 
or  "Plan").  The  amendments  expand  the 
ITS/Computer  Assisted  Execution 
System  ("CAES")  linkage  to  all  listed 
securities,  including  non-Rule  19c-3 
securities. 

EFFECTIVE  DATE:  February  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  A.  England.  Assistant 
Director,  at  (202)  942-0154;  or  Christine 
Richardson.  Attorney,  at  (202)  942- 
0748.  Office  of  Market  Supervision, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW,  Washington.  DC 
20549-1001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Description 

The  Commission  is  adopting       ^ 
amendments  to  the  ITS  Plan  to  expand 
the  National  Association  of  Securities 
Dealers.  Inc.'s  ("NASD  ")  ITS/CAES 
linkage  to  all  listed  securities.  The 
Commission  believes  that  these 
amendments,  adopted  by  the 
Commission  on  its  own  initiative 
pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),*  are 


necessary  to  encourage  the  statutory 
goals  of  efficient  execution  of  securities 
transactions  and  opportunities  for  best 
execution  of  customer  orders.  The 
Commission  is  adopting  these 
amendments  only  after  the  ITS 
Participants  ^  have  been  unable  to  reach 
agreement. 

A.  History'  of  ITS 

Section  llA(a)(2)  of  the  Exchange 
Act  ^  directs  the  Commission,  having 
due  regard  for  the  public  interest,  the 
protection  of  investors,  and  the 
maintenance  of  fair  and  orderly  markets, 
to  use  its  authority  tmder  the  Act  to 
facilitate  the  establishment  of  a  National 
Market  System  ( "NMS")  for  securities  in 
accordance  with  the  Congressional 
findings  and  objectives  set  forth  in 
Section  llA(a)(l)  of  the  Act.  Among 
those  findings  and  objectives  is  the 
"linking  of  all  markets  for  qualified 
securities  through  communication  and 
data  processing  facilities."  < 

On  lanuary  26.  1978.  the  Commission 
issued  a  statement  on  the  national 
market  system  calling  for,  among  other 
things,  the  prompt  development  of 
comprehensive  market  linjtage  and 
order  routing  systems  to  permit  the 
efficient  transmission  of  orders  among 
the  various  markets  for  qualified 
securities,  whether  on  an  e.xchange  or 
over-the-counter.'  In  particular,  Ijie 
Commission  slated  that  an  intermarket 
order  routing  system  was  necessary  to 
"permit  orders  for  the  purchase  and  sale 
of  multiply-traded  securities  to  be  sent 
directly  from  any  qualified  market  to 
another  such  market  promptly  and 
efficiently. "  <>  The  Commission  further 
stated  that  "|t)he  need  to  develop  and 
implement  a  new  intermarket  order 
routing  system  to  link  all  qualified 
markets  could  be  obviated  if 


<  Rule  11Aa3-2  I17CFR  240.11Aa3-2l  establishes 
procedures  fur  initialing  or  approving  amendmenls 
to  natianal  market  syslero  plans  such  as  die  ITS 
Plan.  Paragraph  (b)(2)  of  Rule  I  l.\a3-2  states  that 
the  Commusion  may  propose  amendments  to  an 
effective  national  market  system  plan  by  publishing 
the  text  thereof  together  with  a  statoment  of  purpose 
of  the  amendments.  Paragraph  (c)(1)  requ  ires  the 
Commission  lo  publish  nolicR  uf  any  amendments 
initiated  by  the  Commission  and  provide  interested 
panies  an  opportunity  to  submit  written  comments. 


Paragraph  (c)(2)  of  Rule  11  Aa3-2  requires  that 
promulgation  of  an  amendment  to  an  elTective 
national  market  system  plan  initialed  by  the 
Cammissinn  be  by  rule. 

-  CiUTent  signatories  to  the  tT.S  Plan  include 
American  Stock  Exchange  LLC  (■■.^mex").  Boston 
Slock  Exchange.  Inc.  ("BSE"),  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE").  ciiicago  Stock 
Exchange  ("CHX").  rjncinnati  Slock  Exchange 
("CSE"1.  NASD.  New  York  .Slock  Exchange.  Inc. 
("NYSE").  Pacific  Exchange.  Inc.  ( "PCX  "),  and 
Philadelphia  Stock  Exchange.  Inc.  ("Phlx"). 
collectively,  the  "Participant*  " 

'  Saclion  1  lA(a)(2)  was  adopted  by  the  Securities 
Acts  Amendments  of  1975  ("1975  ArneodlDants'*). 
Pub.  L.  No.  94-29  (June  4.  t975J. 

<Secllon  tIAIalllHOI  of  the  Ad.  15  VS.C.  78k- 
KaHlHD). 

^  Exchange  Act  Release  No-  14416  (lanuary  26, 
1978)  ("1978  Slalemenl'l.  at  26.  43  FR  4354.  4358. 
Previously,  on  June  23,  1977.  the  Commission  had 
indicated  that  a  national  market  system  would 
include  those  "regulatory  and  technological  steps 
(necessary)  lo  achieve  a  nationwide  interactive 
markol  svslem."  See  Exchange  Act  Release  No. 
13662  (lime  23.  1977),  at  20. 42  FR  33510,  33512. 

<^  197B  Statement,  supnj  note  5,  at  43S8. 


participation  in  the  ITS  market  linkage 
currently  under  development  were 
made  available  on  a  reasonable  basis  to 
all  qualified  markets  and  if  all  qualified 
markets  joined  that  linkage."  ' 

As  requested  by  the  Commission,  in 
March  1978,  various  exchanges'  filed 
jointly  with  the  Commission  a  "Plan  for 
the  Purpose  of  Creating  and  Operating 
an  Intermarket  Commimications 
Linkage,"  now  known  as  the  ITS  Plan. 
On  April  14. 1978.  the  Commission, 
noting  that  ITS  might  provide  the  basis 
for  an  appropriate  market  linkage 
facility,  issued  a  provisional  order, 
pursuant  to  Section  llA(a)(3)(B)  of  the 
Act.'  authorizing  the  filing  exchanges 
(and  any  other  self-regulatory 
organization  ( "SRO")  which  agreed  to 
become  a  participant  in  the  ITS  Plan)  to 
act  jointly  in  planning,  developing, 
operating  and  regulating  the  fTS  in 
accordance  with  the  terms  of  the  ITS 
Plan  for  a  period  of  120  days.'" 

Subsequently,  during  the 
Commission's  hearings  regarding 
proposed  Rule  19c-3  tmder  the  Act.' ' 
the  NASD  annotmced  plans  to  enhance 
its  Nasdaq  System  to  include,  among 
other  things,  a  computer  assisted 
execution  system  that  would  enable 
participating  firms  lo  route  their  orders 
for  listed  securities  through  the  system 
to  obtain  automatic  executions  against 
quotations  of  third  market  makers.'^ 
■This  system  later  came  to  be  known  as 
CAES.  The  NASD  also  contemplated  an 
automated  interface  between  the  ITS 
and  CAES  ("ITS/CAES")  lo  permit 
automated  execution  of  commitments 
sent  from  participating  exchanges  and  to 
permit  market  makers  participating  in 
the  enhanced  Nasdaq  to  route 
commitments  efficiently  to  exchange 
markets  for  execution.'^ 


'  In  this  connection,  the  Commission  specificallv 
indicated  that  "qualiGed  mariwts"  would  include 
not  only  exchanges  but  OTC  market  makers  as  well 
Id 

"  The  exchanges  involved  wore  the  Amex.  BSE. 
NYSE.  PCX  (then  called  the  "PSE").  and  PHU. 

"15  U.S.C  7ak-l(a)(3)(B) 

"^  See  Exchange  Ad  Release  No.  14661  (April  14. 
1978).  43  FR  17419  In  authorizing  the 
implementation  of  ITS.  the  Commission  urged  those 
SROs  not  yet  rTS  participants  lo  parliupale  in  fTS. 
Id  at  7  n  15.  43  FR  17421.  Oa  .\ugU9t  11.  1978,  the 
Commission  extended  rrs  authority  for  an 
additional  penod  of  one  year.  Snr  Exchange  Ad 
Release  No.  15056  (August  11.  1978).  43  nt  36732., 
In  the  interim  the  ITS  Plan  had  tieen  amended  li> 
uiclude  the  Midwest  Stock  Exchange  ("MSE"t  as  a 
participant.  The  MSE  is  now  the  CHX. 

"Exchange  Ad  Release  No.  15769  (April  26, 
1979).  44  FR  26688-  Rule  19c-3  precludes  exchange 
olT-board  trading  restrictions  from  applv-ing  to 
sec-urities  listed  after  Apnt  26.  1979. 

^-  The  lenn  tidrtl  market  makers  refers  to  OTC 
market  mafcars  in  listed  securities. 

'*  In  its  discu.ssinns  with  Iha  ITS  Paitidpanls.  the 
NASD  fodicaled  that  the  enhanced  Nasdaq  would 
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The  Commission  later  extended  its 
authorization  for  the  joint  operation  of 
ITS  '•*  but  indicated  several  concerns 
with  respect  to  ITS  that  would  require 
the  attention  of  the  ITS  Participants 
during  the  extension  period.  In 
particular,  the  Commission  indicated 
that,  in  order  for  ITS  to  serve  as  a  means 
to  achieve  price  protection  on  an 
intermarket  basis,  the  ITS  Participants 
should  implement  "a  Linkage  between 
the  ITS  and  over-the-counter  market 
makers  regulated  by  the  NASD. 

indicated  its  expectation  that  the  NASD 
would  become  an  ITS  participant  before 
October  1980.  and  stated  that  if  the 
contemplated  ITS/CAES  interface  was 
not  implemented  promptly,  the 
Commission  was  prepared  to  take 
appropriate  steps  to  require  the 
inclusion  of  third  market  makers  in 

rrs.i« 

On  }une  11,  1980,  the  Commission 
adopted  Rule  19c-3  under  the  Act. 
which  eliminated  off-board  trading 
restrictions  with  respect  to  most  newly- 
listed  securities,  thereby  permitting 
member  firms  of  the  NYSE  and  Amex  to 
make  markets  over-the-counter  in  what 
was  then  a  small  number  of  NYSE  and 
Amex-listed  securities.*^  The 


fncompass  trading  of  listed  securities  a»d  tluit  it 
intended  to  pursue  an  automated  iaterEace.  See  In 
rv  Off-Board  Trading  Restrictions.  File  No.  4-220. 
at  9-10,  23-34 

**  The  authorization  (w  the  [oint  operation  was 
extended  until  January  31.  1983.  See  ELvchimge  Act 
Release  No.  1G214  (September  21.  19791.  44  FR 
S6069 

's  W.  at  12.  44  FR  56072  The  Commission  alfto 
called  tor  a  Unlcage  between  the  tTS  and  the  CSE'i 
National  Securities  Trading  Syvtera  ("NSTS"). 

'"W.  at  14-15.  44  FR  56072.  The  Commission 
substantially  reiterated  these  views  in  a  letter  lo 
Congress  shortly  thereafter  See  letter  from  Harold 
M  Williami.  Chairman,  SEC  to  the  Hooorabie  Bob 
Eckhardt.  Chairman.  Subcommittee  on  Ch'ttraighl 
and  Investigations  and  the  Honorable  James 
Scheuer,  Chairman.  Subcommittee  nn  Over&ighl 
and  tnvegUgations  and  the  Subcommitleo  on 
Consumer  Protection  and  Finance.  House 
Committee  on  Interstate  and  Foruign  Corametce, 
dated  November  9. 1979.  included  in  Progress 
Toward  the  Development  of  a  National  Market 
System,  loint  Hearing  before  the  SubcommittBe  on 
Consumer  Protection  and  Finance  of  the  Committee 
on  Interstate  and  Foreign  Commerce.  House  of 
Keprewtn  la  lives,  90th  Cong,.  1st  Sess.,  Serial  96-09. 

'  ■  S*«e  Exchange  Act  Release  No.  1 6eu  Oune  1 1 . 
19801.  4S  FH  41125  ("Rule  19c-3  Adopting 
Relcase'l.  The  rule,  as  adopted,  essentially 
precludes  exrhange  off-board  trading  restriction* 
fn>m  appUing  to  s«curitics  listed  after  April  26. 
1979  C'Rule  19C-3  securities")  Although  the 
Commi-ssion  recognized  many  potential  concerns 
regarding  the  rule,  such  as  iniemalization.  the 
f^immi.ssion  delermioed  that  they  wen;  outweighed 
bv  the  benefits  of  the  rule,  including  an  opportunity 
for  competition  between  the  OTC  and  exchange 
markets,  with  concomitant  benefits  lo  investors. 
Internal ixation  refprs  lo  "the  withholding  of  retail 
orders  from  other  market  centers  for  the  purpose  of 
executing  ihvm  in-houso.*  as  principal  without 
nrposing  those  orders  to  buying  and  uelling  inlerest 
in  those  other  market  centers."  Id.  at  18,  n.31.  45 
FR  41128.  0.31. 


Commission  stated  that  the  presence  of 
additional  market  makers  might:  (1) 
Place  competitive  pressure  on  primary 
market  specialists,  potentially 
narrowing  spreads  in  Rule  19c-3 
securities;  and  (2)  create  incentives  for 
markets  to  disseminate  quotations  of 
greater  size,  adding  to  the  depth, 
liquidity,  and  continuity  of  the  markets 
for  those  securities.'** 

The  Commission  also  indicated  that 
achieving  efficient  linkages  between 
traditional  exchange  trading  floors  and 
over-the-coimter  markets  was  essential 
to  obtaining  maximum  order  interaction 
between  the  various  types  of  markets. 
The  Commission  therefore  stated  that  it 
expected  the  NASD  and  the  ITS 
Participants  to  establish  an  automated 
linkage  between  ITS  and  the  Nasdaq 
system  and  to  provide  the  Commission 
with  formal  status  reports  on  the  ITS- 
Nasdaq  linkage.  ^^ 


'•The  Commission  believed  that  off-boerd 
trading  restrictions  had  anti-competitive  effects 
because  they  efEnclively  coofined  trading  in  listed 
Mcuritws  lo  exchange  markets  by  prM^luding 
exchan^  members  from  trading  as  principal  in  the 
OTC  market.  Adopting  Rule  19r-.l  limited  ih* 
expansion  of  the  anti-competitive  efTecls-  The 
Commission  also  announced  the  development  of  a 
moaitoring  program  to  study  the  Issues  raised  by 
commentators  and  determined  to  publish 
monitoring  reports  on  a  periodic  basis.  In 
connection  with  the  adoption  of  Ruin  1 9c-3,  the 
Commission  noted  the  importance  of  the  NASD's 
completion  of  the  Nasdaq  enhancements  in  order  to 
provide  "a  more  efficient  mechanism  for  over-the- 
counter  market  making  in  listed  securities"  Id.  at 
14-15.  45  FR  41127.  See  Rule  ISc -3  Adopting 
Release,  supra  note  17.  at  49-53.45  FR4tU4. 

"•Wat  15-16.45  FR  41127  In  September  1980. 
several  Participants  (the  Amex.  BSE.  NYSE.  Phlx. 
and  PCX)  submitted  identical  lettrrs  that  indicated 
that  they  were  not  at  that  time  willing  to  commit 
to  the  development  of  an  automated  interface.  The 
NASD  responded  by  reaffirming  its  comrailroent  to 
the  automated  interface  and  providing  the 
Commission  and  the  ITS  Participants  with  a 
functional  description  of  the  automated  interface. 
Seti  Description  of  NASD  Market  Services,  Inc.. 
Computer  Assisted  Execution  System,  contained  in 
File  4-208.  In  its  functional  description,  the  NASD 
also  committed  to  developing  a  capability  lo 
provide  the  ITS  Participants  with  the  best  bid  and 
offer  among  all  market  makers  participating  (n  the 
enhanced  Nasdaq  On  January  7.  1981,  the  NYSE 
Board  of  Directors  approved  participation  iu  a  two* 
step  "tost"  linkage  between  ITS  and  the  enhanced 
Nasdaq  system. 

With  respect  lo  the  actual  operation  of  the 
automated  Interface,  the  NYSE  plan  conlemplaled 
an  initial  pilot  phase  in  which  trading  through  the 
automated  interface  would  bo  UmtlfHl  to  the  30 
most  active  Rule  10c— 3  securities.  The  other  ITS 
Participants  were  in  general  agrooraenl  with  the 
NYSE's  position  with  respect  to  the  automated 
interface.  During  the  pilot  phase,  the  NYSE 
anticipated  that  the  ITS  Participants  and  the 
Commission  would  evaluate  trading  under  the 
pmliminary  rule  and  other  policy  concerns  which 
may  have  been  raised  by  tradmg  Rule  19c-3 
securities  through  the  automated  Interface.  The 
N'YSE  plan  further  anticipated  thai  in  the 
Jiubaequent  phase  the  automated  intoHaoe  would  be 
expanded  to  include  the  trading  of  all  Rule  19c-a 
securities,  but  only  after  the  completion  of  the  pilot 
phase  evaluation  and  agreement  among  the  ITS 


One  year  later,  after  the  ITS 
Participants  failed  to  come  to  an 
agreement,  the  Commission  published  a 
release  proposing  to  issue  an  order 
requiring  an  automated  interface 
between  ITS  and  the  enhanced  Nasdaq 
system.-"  In  proposing  the  order,  the 
Commission  determined  that  ITS. 
because  of  its  ability  to  permit  market 
participants  to  send  orders  horn  one 
market  to  another,  was  consistent  with 
national  market  system  goals  and.  if 
efficiently  linked  with  all  markets. 
could  become  a  permanent  feature  of  a 
national  market  system.^^  The 
Commission  reiterated  its  belief  that  the 
absence  of  any  established  linkage 
between  the  exchanges  and  OTC  market 
makers  preserved  an  environment  in 
which  there  were  reduced  opportimities 
to  ameliorate  market  fragmentation.^-  to 
eliminate  pricing  inefficiencies,  to 
obtain  best  execution,  and  to  promote 
the  type  of  competitive  market  structure 
that  a  national  market  system  was 
designed  to  achieve.'^ 

Finally,  on  April  28. 1981,  the 
Commission  issued  an  order -'*  requiring 
the  ITS  Participants  to  implement  an 
automated  interface  between  CAES  and 
ITS  by  March  1, 1982.  limited  to  Rule 
19C-3  securities,  and  to  submit 
proposed  amendments  to  the  ITS  Plan 
reflecting  the  inclusion  of  the  NASD  as 
an  ITS  Participant. -5  When  the  ITS 
Participants  failed  to  submit  an 
amendment,  the  Commission  adopted 
its  own  amendments  to  the  ITS  Plan  on 
May  12. 1982.26  The  Commission's 


Participants  and  (he  NASD  on  any  additional 
measures  lo  address  policy  concerns  identifled  by 
that  evaluation. 

-"  See  Exchange  Act  Relea.<ie  No.  1 75 16  [Febmarv 
5.  1981),  46  FR  12379  (Febniar>'  13,  19811. 

^'  Indeed,  in  mandating  that  the  Commission 
facilitate  the  establi.'ihmeot  of  a  national  market 
system.  Congress  found  that  the  linking  of  all 
markets  for  qualified  securities  through 
communication  and  data  prot:es»tng  fiscilities 
would  foster  efficiency,  enhance  competition. 
increase  the  information  available  lo  brokers, 
dealers,  and  investors,  facilitale  the  offsetting  of 
investors'  orders  and  contribute  lo  best  execution  of 
such  orders.  Section  llA(aHl)fD|  of  the  Act.  15 
U.S.C78k-l(al(l)(D). 

"  Fragmentation  occurs  when  investor  order  flow 
is  directed  to  several  markets  that  are  not 
connected.  Among  other  things,  fragmentation 
reduces  the  probability  of  matching  customer  buy 
and  sell  orders  because  of  the  smaller  number  of 
ortjers  in  each  market. 

"See  Exchange  Act  Release  No.  175JB  (February' 
5.  igai).  4(1  FR  12379  (February  13.  19B1]. 

>*Sm  Exchange  Act  Release  No,  17744  (April  21. 
1981),  46  FR  23856  (April  28.  1981). 

'^On  March  11. 1982.  the  Conuniaslon  delayed 
the  implementation  date  of  the  interface  until  May 
1 ,  1982.  and  published  its  own  proposed 
amendment.<i  to  the  ITS  Plan.  See  Exchange  Ad 
Release  No.  18536  (March  II,  1982).  47  FR  10658. 

**  A  majority  of  the  amendments  were  non- 
controversial  and  had  been  agreed  upon  by  the 
parties  or  reflected  the  parties'  decision  lo  defer 
resolution  of  certain  issues  until  after  a  pilot  phase 
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amendments  applied  to  Rule  19c-3 
securities  initially  because  the 
Commission  believed  that  the  adoption 
of  Rule  19c-3  would  likely  result  in  an 
increase  in  volume  for  these  securities, 
thereby  heightening  the  need  for  an 
efficient  linkage  bet^\'een  the  exchanges 
and  the  OTC  market.-^  The  Commission 
fully  intended  the  ITS/CAES  linkage 
eventually  to  be  expanded  to  all  listed 
securities. ^^  As  the  Commission  stated, 
"in  order  to  achieve  fully  the 
Congressional  goal  that  all  markets  for 
qualified  securities  be  linked  '   *   *  it 
will  be  necessary  in  the  future  for  the 
ITS/CAES  interface  to  be  expanded  to 
include  all  stocks  traded  in  the  third 
market."  ^a 

llie  Commission  permanently 
approved  the  ITS  Plan  on  {anuary  27, 
1983.3°  The  Plan  contains  a  number  of 
market  integrity  provisions  to  provide 
for  continuity  of  transaction  prices 
among  the  various  market  centers, 
including  a  trade  through  rule.^>  It  also 
contains  a  block  trade  policy  that 
provides  special  rights  to  any  market 
displaying  the  best  national  bid  or  offer 
when  block-size  transactions  are 
occurring  in  another  market.^'' 

B.  Hecent  Developments 

On  November  12. 1991.  the  NASD 
submitted  an  application  to  the 
Commission,  pursuant  to  Rule  llAa3- 


of  the  interface.  The  areas  where  the  parties  could 
not  reach  agreement  were  resolved  by  the 
Commission.  See  Exchange  Act  Release  No.  18713 
(May  12.  19fi2).47  FR  20413.  The  amendments 
Included  language  requiring  the  NASD  to  apply 
trade  thmugh  safeguards  to  provide  for  a  sufficient 
assurance  of  consistency  with  thu  exchanges'  trade 
through  rules.  A  "trade  through"  occurs  when  a 
transaction  is  effected  at  a  price  below  the  best  bid, 
or  above  the  best  prevailing  offer.  The  NASD 
submitted  a  proposed  trade  through  rule  on  May  4. 
1982,  which  the  Commission  approved  on  an 
accelerated  basis  for  six  months.  The  Commission 
believed  that  the  NASD  rule  was  adequate  even 
though  it  was  not  identical  to  the  exchanges'  trade 
through  rules.  See  Exchange  Act  Release  No.  18714 
(May  6.  1982).  47  FR  20429  (May  12.  1982).  The 
Commisaion  had  approved  the  exchanges'  trade 
through  rules  on  April  9. 1981.  See  Exchange  Ad 
Release  No.  17704  (April  9. 1981).  46  FR  2Z520. 

On  September  15. 1983.  the  pilot  phase  ended 
and  all  Rule  i9c-3  securities  became  eligible  for 
trading  throu^  the  ITS/CAES  interface.  See 
Exchange  Act  Release  Nos.  19825  (May  31. 1983). 
48  FR  2S043  (|une  3.  1983):  and  19970'  Uuly  20, 
1983).  48  FR  33103. 

*'  See  Division  of  Market  Regulation.  Market 
2000:  An  Examination  of  Current  Equity  Market 
Dfvelopments  \]aniiary  1994)  ("Market  2000 
Study"),  at  A.n.lZ. 

"  See  Exchange  Act  Release  No.  18456  (lanuarv 
27, 1983),  48  FR  4938  (February  3, 1983)  Crinal 
Approval  Order"). 

"W. 

>nSee/d 

3'  The  ITS  Plan  promotes  pncc  contmuily  among 
the  various  markets  by  ensuring  that  all  markets 
have  the  opportunity  to  interact  with  the  best 
nationaJ  bids  and  offers. 

«  See  ITS  Plan.  Section  a(dMui)- 


2(e).  to  review  the  ITS  Operating 
Conunittee's  {"ITSOC")  failure  to 
approve  two  NASD  recommendations 
that  would  have  amended  the  ITS  Plan 
to  expand  the  ITS/CAES  linkage  to 
include  non-Rule  19c-3  securities.-^ 
Following  that  submission,  the  Division 
of  Market  Regulation  ("Division") 
issued  its  Market  2000  Study,^  which 
included  the  Division's  findings  that  it 
was  necessary  to  expand  the  ITS/CAES 
linkage, ^^  and  identified  several 
regulatory  issues  that  the  Commission 
believed  the  NASD  needed  to  address 
prior  to  any  expansion.^® 

In  addition,  m  1995,  in  the  proposing 
release  for  the  Order  Handling  Rules, 
the  Commission  solicited  comment  on 
whether  the  ITS/CAES  linkage  should 
be  expanded  to  cover  non-Rule  19c— 3 
securities. ^^  In  the  adopting  release  for 
those  rules,  the  Commission  deferred 
action  on  the  expansion  of  the  ITS/ 
CAES  linkage,  and  instead  encouraged 
the  ITS  Participants  to  work  jointly  to 
expand  the  linkage.  *'* 

Subsequently,  on  May  27.  1997,  the 
Commission  sent  a  letter  to  the  ITS 
Participants  outlining  four  aspects  of  the 
ITS  Plan  that  it  considered  anti- 


**ThB  NASD  has  since  withdrawn  its  application. 
See  letter  from  Robert  E.  Aber,  Senior  Vice 
President  and  Genera!  Counsel.  Nasdaq,  to  Jonathan 
C  Katz.  Secretary.  Commis&inn.  dated  July  23. 
1996 

'*  See  Market  2000  Study,  supixj  note  27. 

>^  Specifically,  the  Market  2O00  Study  noted  thai 
the  posAibihty  of  execution  in  the  OTC  market  of 
a  sigoificanl  percentage  of  the  total  volume  in 
multiple  traded  securities  increased  the  need  to 
enhance  interactioo  of  orders  in  all  market  centers 
to  eliminate  trade  throughs  and  to  provide  market 
makers  in  those  securities  the  ability  lo  compete  fior 
order  flow  through  their  displayed  quotations- 
Market  2000  Study,  supra  note  27. 

'"The  Division,  in  its  Market  2000  Study, 
identified  several  areas  where  the  NASD  should 
amend  its  rules  prior  to  an  evpenslon  of  the  ITS/ 
CAES  linkage.  Specifically,  the  Ehvision 
recommendMl  that  the  NASD  amend  its  rules  to 
provide  for:  the  display  of  customer  limit  orders 
that  improve  the  existing  ITS  best  bid  or  offer 
("BBO");  customer  limit  order  protection;  fi.xed 
standards  for  queuing  and  executing  customer 
orders:  crossing  of  customers'  orders,  if  possible, 
without  dealer  inter^eoliou;  and  compliance  with 
ITS  trade  through  and  block  trade  policies  The 
Division  alto  statei)  (hat  th'j  NASD  -diuuld  develop 
a  program  specifically  designed  to  enhance 
oversi^t  examination  of  the  third  market.  Id. 

In  Febnjar>  1995.  the  NASD  submitted  a  rule 
filing  addressing  those  rerommeodationx  but 
subsequently  withdrew  that  filing  in  light  of  the  ■ 
CommissioD's  publination  of  its  Order  Handling 
Rules  (Exchange  Act  Release  No.  37619A 
(September  6.  1996).  61  FR  48290  (September  12. 
1996)).  which  addressed  many  of  the  topics  covered 
by  the  NASD's  proposed  niles.  On  )une  22,  1998. 
tho  NASD  submitted  a  ."atilion  for  Rulemaking 
1"NASD  Petilioo")  lo  adopt  rules  necessary  to 
remove  the  limitation  on  access  to  ITS  with  respect 
to  nnn-Rule  19c-3  securities. 

I'.S'ee  Exchange  Act  Release  No.  36310 
(September  29. 1995).  GO  FR  52792  (October  10. 
1995). 

»  See  Order  Handluig  Rules,  svpo  note  36. 


competitive  and  requesting  that  they 
develop  reasonable  recommendations  to 
the  Commission  in  the  form  of  proposed 
ITS  Plan  amendments  and  proposed 
SRO  rule  changes. '''  The  responses  that 
the  Commission  received  indicated  that 
not  all  the  Participants  would  agree  to 
expand  the  ITS/CAES  Unkage.*'^ 
Because  the  ITS  Plan  currently  requires 
a  imanimous  vote  on  proposed 
amendments,  these  changes  could  not 
be  approved  by  the  Participants. 
Accordingly,  in  luly,  1998,  the 
Commission  proposed,  on  its  own 
initiative,  to  expand  the  ITS/CAES 
linkage.^'  The  Commission  received 
numerous  comment  letters  in  response 
to  its  proposal.  After  careful  review  of 
those  comments,  the  Commission  is 
now  amending  the  ITS  Plan  to  expand 
the  ITS/CAES  Unkage  to  all  listed 
securities. 


'*■  Preliminarily,  the  Commission  found  four 
elements  of  the  current  operatian  of  ITS  and  the  ITS 
Plan  to  be  an  unreasonable  impediment  to 
competition  among  the  various  markets--  (1 ) 
Minimum  increments  fur  ITS  committDeDts;  12)  the 
Uck  of  access  to  ITS  for  OTC  market  makers.  (3)  the 
unanimous  vote  requirement  for  ITS  Plan 
amendments:  and  (4)  the  ITS  Participants'  special 
right  of  review  of  CSE  proposed  rule  cfaan)teft.  See 
letter  &om  Jonathan  C.  Katz.  Secretary. 
Commission,  lo  ITS  Participants,  dated  May  27 
1997  ("May  27  Letter")  The  Parlicipanls  have  voted 
to  eliminate  the  limilaiion  on  access  to  incmments 
through  ITS,  and  the  review  of  CSE  rule  changes. 
The  Commission  recently  approved  amendmenu  to 
the  ITS  Plan  to  eliminate  the  special  nght  of  review 
of  CSE  rule  changes.  See  Exchange  Act  Release  No. 
40553  (October  14.  1998),  63  FR  56278  (October  21. 
1998). 

*"  Eight  of  the  nine  Perticipanis  supported 
Eliminatiog  the  rTS/CAES  linkage  restrictions  as 
long  as  certain  stgniBcant  changes  are  made  lo  the 
NASD's  rules  prior  to  the  expansion.  See  letter  from 
Thomas  F,  Ryan.  Jr..  President  and  Chief  Operating 
Officer.  Amei.  to  lonalhan  C.  Katz.  Secretary. 
Commission,  dated  )uue  26. 1997  ("Amex  Letter'*), 
letter  from  Charles  ).  Henry.  President  and  Chief 
Operating  Officer.  CBOE.  to  )oosthan  G.  Katz. 
Secretary.  C>)mmissioo.  dated  lune  26. 1997 
( "CBOE  Letter  ■);  letter  from  Robert  H  Forney. 
President  and  Chief  ExecuUve  Office.  CHX.  to 
lonathan  G.  Katz.  Secretary,  Commissioa.  dated 
November  3. 1997  ("CHX  Letter"):  letter  from  David 
Colkei ,  Executive  Vice  President  and  Chief 
Operating  Officer.  CSE.  to  Jonathan  G  Katz. 
.Secretary.  Commisnoo,  dated  July  ^.  1997  ("CSE 
Letter");  letter  from  Robert  E.  Aber,  Vice  President 
and  Genera]  Counsel.  Nasdaq,  to  kmathan  G.  Katz. 
Secretary.  Commission  l"NASD  1997  Letter"),  letter 
from  lames  E.  Buck.  Senior  Vice  President  and 
Secretarv.  N'YSE.  to  [onathan  G.  Katz.  Secretary, 
Cxtmmisaion.  dated  |une  25. 1997  ("NY.SE  Letter"). 
and  letter  from  William  G  Morton.  BSE.  Roberi  H- 
Fomey.  QiX.  Robert  M.  Greber.  PCX.  and  NichoUu 
Giordano.  PhU.  m  lonsthon  G  Katz.  Secmlery. 
Commission,  dated  lune  23.  1997  ("lolnt  Letter  "I 

*' Sre  Exchanf^e  Act  Release  No.  40260  duly  21. 
19961.  63  FR  40748  (July  30.  199a)  ("Proposini; 
Release").  In  the  Proposing  Release.  Ihi> 
Commission  also  fwopo^od  to  ellminati*  the 
requiremenl  that  amendments  to  the  ITS  Plan  be 
approved  unanimously.  The  Commisaion  !• 
defeiring  consideration  of  that  proposal  a1  this  (nn« 
The  Commission  plans  to  deal  with  se\-eml  larger 
Issues  relating  to  mariuel  structure  In  an  upcoming 
concept  releaee. 
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n.  Sttnunaiy  of  Comments 

The  Commission  received  15 
comment  letters  relating  to  the 
expansion  of  the  ITS/CAES  linkage  to 
all  listed  securities. ^^  All  15 
commenters  generally  support  the 
expansion,  both  with  and  without 
certain  conditions.  In  general,  most  of 
the  commenters  state  that  expanding  the 
linkage  will  greatly  benefit  the  market 
place  and  public  investors.*^ 
Specifically,  the  commenters  believe 
that  expanding  the  linkage  will:  increase 
market  efficiency  and  transparency, 
reduce  trade  throughs.  and  level  the 
playing  field  between  third  market  firms 
and  exchanges:  ■'■'  decrease  market 
fragmentation  and  produce  long-term 
benefits  to  the  NMS:  *'  increase  the 


•'  See  lotlftn  from  lames  Angei. 
Professor  of  Finance.  Ceaq^etown  University  School 
of  Business,  lo  lonalbnn  G  Kail,  Secretary. 
Commission,  dated  August  3.  1996  ("Angel  TVSf 
CA£S  i^elter"):  Adam  W  Gurwitz.  CSE.  lo  Jonathan 
G.  Kat2.  Secrelar)-.  (^mmisslon,  dated  August  27. 
1996  ("CSE  rrS/CAES  utter "l:  James  E.  Bud. 
Senior  Vice  President  and  Secretary'.  NYSE,  lo 
looattian  G,  Kat2.  Secietiirw  C^tiunission.  dated 
August  31.  1998  ("NYSE  itS/CAES  (.etler ");  RoboM 
H.  Forney.  Pnjsident  and  Chief  Executive  Officer. 
CHX.  to  fonathan  G.  Katz.  Secretary.  C^nunission. 
dated  August  28.  1998  ("CHX  ITS/CAES  l«tter"l; 
Ro^n  (.azarowitz.  Chief  Operating  OfBoer.  Trimarfc 
Securities,  to  lonathan  G.  Katz.  dated  August  28. 
1998  ("Trimark  Ijiner"):  foanne  Moffic-SUvei. 
General  Counsel  and  Qnporala  SeueUuy,  CBOG.  to 
fonathan  G.  Katz.  Seoelary.  Comnusiioa,  dated 
September  1 .  1998  ( "CBOT  fTS/CAES  Latter"): 
Craig  S.  Tyle.  General  Counsel.  Investment 
Company  Institute,  to  lonathan  G.  Katz.  Secretary, 
Commission,  dated  Septemtier  2,  1998  ("O 
Lenot"):  Kevin  M.  Foley.  Bloombog,  to  fonathan  G. 
Katz,  Secretary.  Commission,  dated  Sefltouiliw  4. 
1998  ("Bloomberg  Letter"):  Richard  Kolduun. 
President  and  Chief  Operstiog  Officer.  NASO.  to 
lonathan  G.  Katz.  Seciatary.  Commiaslon.  iJated 
September  8.  1998  ("NASD  fTS/CAES  Letter  1"): 
Robert  W  Seiias.  Co-Preaidenl.  and  Ml  M. 
Sumamer.  Ci»-PresidBnt.  The  Specialist  Association, 
to  lonatlian  G.  Katz.  Secretary.  Commission,  dated 
September  1.  1998  ("SA  Letter");  Loo  Gormaa. 
President,  Schiyab  Capital  Markets  and  Trading 
Group.  Charles  Schwab  &  Co..  to  lonatlian  G  Katz. 
Secretary.  Commission,  dated  September  14.  1998 
("Schwab  Latter");  lohn  C.  Katovich.  Senior  Vice 
Preaidect  and  Oneral  Counsel.  OptiMark 
Technologies.  Inc.  to  )anattian  G.  Katz,  Secretary. 
Commission,  dated  September  22.  1996  ("OptiMark 
rrs/CAES  Letter"):  Andrew  .M.  Brooks.  Vice 
Pt^esident  and  Head  of  Equity  Trading.  T.  Rowe 
Price  .Associates.  Inc..  to  Jonathan  G.  Katz. 
Secretary.  CIommissioD.  dated  September  29.  1998 
( "T  Rowe  Letter");  lames  F.  Duf^.  Executive  Vice 
President  and  General  C^ouosel.  Amex.  lo  Joiuithan 
G  Katz.  Secretarv.  Commission,  dated  October  17. 
1998  ("Amex  rT.S/CAES  leUfr").  Richard  Ketchum. 
President  and  (Jtiief  Operating  Officer.  NASD,  to 
Jonathan  G.  Katz.  Secretarv.  Oimmissloo.  dated 
December  17.  1998  ("NASD  rrS/Cj\£S  Loiter  II"); 
and  Richard  Ketchum.  President  and  Chief 
Operating  Officer.  NASD,  to  Jonathan  G  Katz. 
Secretarv.  (^mmlssion.  daled  (une  3.  1999  ("NASD 
rrs/CAES  Utter  lU") 

• '  See  CSE  fTS/CAES  Letter  Trimatk  Letter 
CBOE  rrs/CAES  Letter;  Bloomberg  Utter  NASD 
rrs/CAES  Letter  I:  and  OptiMark  rrS/CAES  Letter 

"  See  Trimaxk  Letter. 

"  See  CBOE  ITS/CAES  Utter,  T.  Rowe  Letter 
(reduce  market  fragmentation). 


liquidity  and  competitiveness  of  the 
securities  markets:  *"  and  increase  the 
opportunity  for  investors  to  obtain  the 
best  price  available  in  all  markets  for 
orders  in  exchange-listed  securities.'" 
One  commenter  states  that  there  is  no 
longer  any  good  economic  reason  to 
trade  Rule  19c-3  securities  differently 
&x>m  non-Rule  19c-3  securities.*"  while 
another  states  that  b-om  a  marketplace 
and  economic  standpoint  the  distinction 
is  meaningless."'  The  NYSE,  on  the 
other  hand,  believes  that  it  is  mote 
appropriate  for  the  ITS  Participants 
themselves  to  draft  the  necessary  Plan 
amendments,  rather  than  for  the 
Commission  to  adopt  the 
amendments.'" 

A.  Conditional  Expansion 

The  Commission  specifically 
requested  comment  on  what,  if  any. 
regulatory  steps  needed  to  be  taken 
prior  to  expansion  of  the  ITS/CAES 
linkage.  Some  commenters  support  the 
expansion  outright,"  while  several 
commenters  support  the  linkage  if  the 
Commission  removes  ceriain  regulatory 
.disparities  between  the  third  market  and 
the  exchange  community.''-  For 
example,  the  NASD  states  that  the 
expansion  of  the  linkage  is  fully 
warranted  at  this  time  given  that  there 
have  been  significant  changes  to  the 
third  market  since  the  link  was 
originally  established  in  1982.'^  On  the 
other  hand,  the  NYSE  believes  that  three 
issues  need  to  be  resolved  prior  to  any 
expansion  of  the  linkage:  (1)  Enhanced 
NASD  oversight  of  the  third  market:  (2) 
the  adoption  of  fixed  standards  for 
queuing  and  executing  customer  orders: 
and  (3J  the  application  of  the  ITS  trade 
through  rule  and  block  policy  to  cover 
NASD  members  that  are  not  registered 


"  See  aloombeis  Letter  tSpUMark  ffS/CAES 
Letter. 

♦'See  NASD  fTS/CAES  Letter  I;  Schwab  Utter. 

"See  Angel  fTS/CAES  Letter. 

*^  See  Trimark  Letter.  OptiMark  states  tlial  tbera 
is  no  fundamental  regulatory  or  functional  basis  for 
discriminating  between  Rule  19c-3  securities  and 
non-Rule  I9c-3  securities.  See  OptiMark  fTS/CAES 
Letter. 

»  See  NYSE  fTS/CAES  Letter. 

-'^'  See  Angel  Utter:  Trimark  Utter,  Bloomberg 
Letter;  NASD  fTS/CAES  Letter  I. 

"  Sea  CSE  fTS/CAES  Utter:  CHX  ITS/CAES 
Letter;  CBOE  ffS/CAES  Letter;  Schwab  Utter  SA 
Letter:  NYSE  ffS/t^AES  Letter;  Amex  ffS/C/VES 
Letter. 

^'Tliese  include  the  requirement  that:  OTC 
market  makers  provide  continuous  twtt-sided 
quotations  fur  any  listed  security  in  which  the  firm 
is  responsible  for  more  than  1%  of  the  consolidated 
trading  vnlimie;  all  third  market  makers  register  as 
CQS  market  makers  and  participate  in  ffS/CAES. 
thereby  subjecting  them  to  the  obligations  and 
protections  afforded  Participants  in  the  ffS  Plan; 
the  prii:e  and  size  of  customer  limit  orders  that 
improve  the  public  quote  be  displayed:  members  be 
prohibited  from  "trading  ahead"  of  customer 
orders  See  NASD  fTS/CAES  Letter  I. 


With  the  NASD  as  "ITS/CAES  Market 
Makers"  in  a  security.** 

1 .  Trade  Through  Rule 

The  Commission  specifically 
requested  comment  on  which,  if  any, 
third  market  participants  should  be 
subject  to  a  trade  through  rule,  and  what 
the  substance  of  that  rule  should  be.  In 
response,  the  NYSE  stated  that  the  trade 
through  rule  should  apply  to  all  "third 
market  making,"  as  opposed  to  "third 
market  makers. "  The  NYSE  notes  that 
the  current  NASD  trade  through  rule 
already  applies  to  all  third  market 
makers  in  ITS/CAES  eligible  securities, 
and  would  continue  to  do  so  even  if  the 
linkage  were  expanded.  The  NYSE 
believes  that  the  trade  through  rule 
should  apply  not  only  to  trades  reported 
by  rrs/CAES  market  makers,  but  also  to 
ail  trades  reported  by  NASD  members 
that  trade  exchange-listed  securities.  ^^ 
Similarly,  the  Specialist  Association, 
CSE,  Amex.  and  CHX  believe  that  a 
trade  through  rule  should  apply  to  all 
member  firms  that  effect  trades  in  ITS/ 
CAES  eligible  securities,  even  those  that 
are  not  registered  as  ITS/CAES  market 
makers  in  those  securities,  and 
intruding  block  positioning  firms  and 
order  entry  firms.'" 

CHX  states  that  third  market  makers 
that  fall  under  the  1%  "  threshold 


"  See  NYSE  fTS/CAES  Letter.  Similarly,  the 
Specialist  Association  ("SA")  believes  IJiat  certain 
changes  to  the  third  market  must  be  implemented 
and  proven,  not  just  adopted,  before  expansion  of 
the  linkage  [such  as  rules  establishing  fixed 
standanls  for  queuing  and  executing  customer 
orders,  and  assunng  that  customers'  orders  will  be 
crossed,  if  possible,  without  dealer  Intervention). 
The  SA  rtnlizes  ttiat  the  Commiiuioo's  Order 
Handling  Rules,  which  require  all  specialists  and 
market  maket^  to  display,  directly  or  llirough  ECNs, 
customer  limit  orders  that  imptove  such  specialists' 
or  market  makers'  quotations,  mean  tltat  those 
orders  are  available  lo  be  crossed  with  customer 
market  orders  on  the  other  side  of  the  market.  The 
SA  also  notes  that  NASD  Rule  8440(f)  precludes 
NASD  members  from  effecting  a  traosactioo  for 
their  own  accoimt  ahead  of  customei*'  market  and 
limit  orders.  The  SA,  tiowever,  argues  that  the 
NASD  still  lacks  a  rule  requiring  NASD  membets 
to  cross  customer  market  orders  against  each  other, 
rather  than  executing  them  as  principal  for  the 
member's  own  act:ounI,  whenever  it  is  possible  to 
do  so.  The  SA  also  slates  that  the  NASD  must 
eitpand  the  application  of  its  trade  through  and 
block  trade  policy  rules  to  cover  all  tliird  market 
trading  in  ffS  securities.  See  SA  Utier. 

"  See  NTfSE  ffS/CAES  Utter.  The  NYSE  also 
believes  that  the  approach  taken  by  the  NASD  in 
a  previous  filing  (.SR-NASD-95-09),  which  was 
withdrawn,  is  an  appropriate  and  acceptable  means 
of  addressing  this  issue.  Id.  See  also  NASD  ffS/ 
CAES  Utter  I. 

"See  SA  Letter;  Amex  fTS/CAES  Letter  CSE 
rrs/CAES  utter;  CHX  ITS/CAE,S  Utter,  Amex 
notes  thai  this  is  what  tha  NASD  originally 
proposed  in  SR-NASD-95-e9.  which  was  later 
withdrawn. 

^^  Under  Exchange  Act  Rule  11  Aacl-1.  third 
market  makers  who  accxiunt  for  less  than  1%  of 
trading  volume  In  a  security,  block  positioners  who 
do  not  hold  thenuelvea  out  as  being  willing  to  buy 
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should  be  bound  by  the  trade  through 
rules,  as  should  block  positioners  and 
automated  trading  systems  ("ATSs").=" 
Specifically,  CHX  believes  lihat  block 
positioners  that  are  not  quoting  two- 
sided  continuous  markets  should  have 
limited  ITS/CAES  access  for  the 
purpose  of  sending  commitments  when 
they  would  otherwise  trade  through  a 
market,  while  third  market  makers  who 
do  hold  themselves  out  as  willing  to  buy 
and  sell  on  a  continuous  basis  should 
have  complete  ITS  access.  CHX  also 
believes  that  ATSs  that  have  elected  lo 
be  subject  to  the  display  alternative 
should  have  a  passive  form  of  access  to 
ITS  (and  should  be  subject  to  the  trade 
through  rule)  but  that  non-display 
alternative  ATSs  should  not  have  any 
access  to  ITS  (but  should  still  be  subject 
to  the  trade  through  rule).^" 

Finally,  the  ICI  supports  the  adoption 
of  a  trade  through  rule  for  third  market 
makers,  but  believes  that  the  scope  of 
the  protection  should  be  limited  to 
displayed  orders  and  not  "reserved"  or 
other  "hidden"  orders."  Schwab 
suggests  that  the  NASD  affix  a  trade 
report  modifier  identifying  prints  by 
NASD  members  that  are  not  ITS/CAES 
market  makers.*' 

The  NASD  notes  that  all  voluntary 
CQS  market  makers  '-  and  any  other 
OTC  market  maker  accounting  for  more 
than  1%  of  the  consolidated  volume  in 
a  security  are  already  subject  to  the 
NASD's  trade  through  rule.  Rule  5262, 
and  that  expanding  the  universe  of  ITS/ 
CAES  eligible  securities  will 
automatically  extend  the  existing  trade 
through  rule  to  these  participants  with 
respect  to  the  new  securities.  In 
response  to  many  of  the  concerns 
discussed  above,  the  NASD  initially 
stated  that  it  was  willing  to  consider  a 
trade  through  rule  applicable  to  all 
members  who  would  not  otherwise  be 
subject  to  the  rule  (either  because  they 
account  for  less  than  1  %  of  the  volume 


and  sell  securities  on  a  continuout  basis,  and  ATSs 
that  do  not  oleci  the  display  alternative  do  not  have 
to  display  quotations  ("1%  Rule"). 

"  See  CHX  ffS/CAES  Letter 

»•  See  CHX  fTS/CAES  Utter. 

•"  See  la  Utter. 

">  Schwab  suites  that  currently  the  NASD's  trade 
through  and  bltxk  trade  rules  apply  only  to  fTS/ 
CAES  market  makers,  which  can  put  specialists  in 
the  position  of  having  to  provide  price  piuteditm 
against  prints  from  NASD  members  that  are  not 
registered  CAES  market  makers,  such  as  block 
positioners  who  do  not  post  quotes  and  are 
inaccessible  through  ITS/CAES.  .Schwab  believes 
this  situation  could  be  remedied  if  the  NASO  were 
lo  affix  a  trade  report  modifier  identifying  prints  by 
NASD  members  that  are  not  ITS/CAES  market 
makers  (and  therefore  not  subject  to  the  trade 
through  rule).  See  Schwab  Letter. 

"  All  third  market  makers  registered  as  CQS 
market  makers  In  securities  eligible  fur  inclusion  in 
the  rrs/CAES  linkage  are  required  to  register  as 
ffS/CAES  market  makers  See  NASD  rule  S2IO<e| 


and  choose  not  to  become  CQS  market 
makers  or  because  they  fit  into  the  b\ock 
positioner  exception  to  the 
Commission's  1%  Rule!."'  More 
recently,  however,  the  NASD  staled  that 
it  does  not  believe  that  the  application 
of  a  trade  through  rule  to  non-market 
makers  would  be  fair  because  non- 
market  makers  do  not  have  access  to 
ITS,"*  The  NASD  fiirther  believes  diat  it 
can  alleviate  concerns  about  the  trade 
through  issue  by  surveilling  ITS/CAES 
market  makers  for  compliance  with  ITS/ 
CAES  rules,  including  the  trade  through 
rule.  The  NASD  also  notes  that  Nasdaq, 
through  its  ITS  Desk  in  its  Market 
Operations  Department,  is  able  to 
determine  on  a  real  time  basis  the 
identity  of  each  NASD  member  that 
reports  a  trade,  and  if  another  market 
center  inquires  regarding  a  perc:eived 
trade  through  of  its  markist  by  an  NASD 
member,  the  ITS  Desk  is  able  to 
immediately  inform  the  inquiring 
market  center  whether  the  print  was 
reported  by  a  market  maker  subject  to 
the  rule  or  an  NASD  member  not  subject 
to  the  rule.ss  Finally,  the  NASD  has 
indicated  its  commitment  to,  at  some 
point  after  Year  2000,  develop  a  special 
trade  report  modifier  that  the  NASD  or 
non-CAES  market  maker  member 
reporting  a  trade  could  append  to  each 
trade  report  to  distinguish  such  trade 
report  from  those  of  CAES  market 
makers."* 

2.  Trade  Reporting  Rule 

Two  commenters  believe  that,  prior  to 
expanding  the  linkage,  the  NASD  must 
amend  its  trade  reporting  rules  for  listed 
securities  to  align  them  with  exchange 
reporting  rules.'"  In  response,  the  NASD 
proposed  to  amend  its  trade  reporting 
rule  for  listed  securities.'"'  Specifically, 
the  NASD  proposed  to  eliminate  a 
provision  of  its  rules  applicable  to  the 
reporting  of  transactions  in  exchange- 
listed  securities,  which  requires 


»»  See  NASD  ffS/CAES  Letter  1.  The  NASD 
initially  staled  It  would  consider  a  trade  through 
rule  like  the  one  it  filed  with  the  CommLssion  in 
1995.  consideration  of  which  was  deferred  pending 
the  Order  Handling  Rules  .See  NASD-9fr-09. 

~  See  NASD  ffS/CAES  Utter  111. 

«»  See  NASD  ffS/CAES  Ultet  III.  The  NASD 
further  notes  thai  today,  if  another  market  center 
sees  a  print  from  the  OTC  market  in  a  rule  19c-3 
security,  the  same  procedure  described  above  is 
conducted. 

a<*The  N.\SD  dotw  not  believe  that  a  system 
change  is  pcssible  at  this  time  given  the  resources 
being  expended  on  Y2K  preparation  by  the  N.ASD. 
SIAC  and  the  other  exchanges. 

•'  See  CHX  fTS/CAES  Utter.  NYSE  ff  S/CAES 
l.etter. 

'"  See  Exchange  Act  Release  No.  40360  (August 
25. 19961.  63  FR  46267  (August  31. 1998)  (SR- 
NASD-98-61).  The  Commission  notes  that  this 
proposal  was  approved  in  July  1999.  SeeExcliange 
Act  Release  No.  41647  (July  23. 1999).  64  FR  41478 
(July  30.  19991. 


members  to  report  txansat:tion5  in  a 
manner  "reasonably  related  to  the 
prevailing  market  taking  into 
consideration  all  relevant 
circumstances  "  For  years,  the  ITS 
Participants  have  asserted  that  this 
language  provides  inappropriate 
flexibility  in  the  manner  in  which 
NASD  members  may  report  third  market 
transactions.  The  NYSE  states  that  the 
N.\SD'5  proposal  addresses  its  concerns 
with  the  trade  reporting  issue.«"  CHX, 
however,  does  not  believe  that  the 
NASD's  proposal  solves  the  perceived 
problem  with  the  NASD's  trade 
reporting  rule  because  it  would  not 
eliminate  the  discretion  that  the  trade 
reporting  rule  gives  to  third  market 
makers  to  determine  the  price  at  which 
to  report  a  trade.  CHX  asserts  that  the 
proposal  would  merely  eliminate  the 
standard  articulating  how  to  calculate 
the  markup  or  markdown  on  the  sale."" 
CHX  further  argues  that  the  rule  change 
increases  the  likelihood  that  a  third 
market  milker  \^ill  be  able  to  avoid  a 
violation  of  the  trade  through  nUe."' 
The  NASD  responds  to  this  criticism  by 
noting  that  concerns  over  the  trade 
reporting  rule  will  be  effectively 
addressed  through  surveillance  and 
enforcement  of  best  execution 
obligations  and  confirmation  disclosure 
requirements. 72 

3.  Surveillance  of  Third  Market 

With  regard  to  surveillance  concerns. 
CHX  believes  that  the  NASD  must 
implement  a  more  thorough  program  for 
siu^eillance  of  the  third  market  so  that 
the  NASD  can  ensure  that  the  third 
market  trading  firms  that  provide 
automated  routing  and  execution 
services  are  operating  within  their 
stated  execnjtion  parameters.''  The 
NYSE  states  that  it  assumes  that  the 
Commission  would  not  propose  to 
expand  the  linkage  unless  it  was 
satisfied  that  the  NASD  had  installed  an 
adequate  oversight  examination 
program  for  the  third  market."" 

4.  Other  Conditions 

In  the  CSE's  view.  ITS  should  only  bo 
opened  to  all  listed  secnirities  at  the 
same  time  that  the  securities  of  large, 
well-capitalized  companies  that  trade  in 
the  OTC  market  are  included  in  ITS."* 
CSE  also  believes  that  the  Commission 


'»  See  N^'SE  fTS/CAES  Utter. 

'"See CHX  fTS/C:AES  Letter. 

'  •  5ee  CWX  rTS/t:AES  Letter. 

•■  See  NASD  ffS/CAES  Utter  II  , 

"  See  CHX  ITS/CAES  Letter. 

'•  See  NYSE  ffS/CIAES  Utter  See  also  Amex 
fTS/CAES  Utter. 

"  See  CSE  ff  S/CAES  Letter.  OtX  also  believes 
that  Nasdaq  stocks  should  be  eligible  for  ffS.  See 
CHX  fTS/CAES  Letter 
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should  address  the  prohibitioa  on 
regional  markets  from  trading  initial 
public  oHering  securities  during  the  first 
day  of  trading  because  the  third  market 
is  not  subject  to  such  a  restriction.'^ 
CHX  asserts  that  ATS-type  regulations 
should  lie  applied  to  third  market 
makers  that  provide  automated  routing 
and  execution  facilities  to  other  broker- 
dealers  in  a  fashion  directly  in 
competition  with  exchanges.  CBOE 
argues  that  Nasdaq  market  makers 
should  be  required  to  reflect  limit  orders 
from  options  market  makers  or  other 
broker-dealers  in  their  displayed  quotes 
and  provide  price  protection  to  such 
limit  orders.'' 

B.  ECN  Participation 

The  Commission  also  requested 
comment  on  whether  electronic 
communications  networks  ("ECNs." 
also  known  as  ATSs) '"  should  be 
allowed  to  participate  in  ITS"  Most 
commenters  who  discuss  the  issue 
support  EOl  participation  in  some 
form.  The  ICI  believes  that  a  truly 
national  market  requires  a  linkage 
between  exchanges,  market  makers  and 


'^  Sett  also  CHX  ITS/CAES  Letter. 

"  See  CBOE  FTS/CAES  Letter.  CBOE  lees  this  as 
iQJuriaus  to  the  options  market  and  iDVeators  to  that 
iimrket  and  beheves  it  prevents  investois  in  Nasdaq 
stocjts  from  aduevtjig  best  eaacutiao  because  they 
caiuiot  «M  at  lnd«  with  a  sigoiScaot  source  of 
orden  in  those  stocks. 

^The  term  ECN  is  defined,  with  certain 
exceptioiu.  as  any  electronic  system  that  widely 
disseminates  to  third  parties  ordeis  enten»d  into  the 
ECN  by  an  exchange  market  maker  or  OTC  market 
maker,  and  permits  such  orders  to  tie  executed 
against  in  whole  or  in  part.  See  Exchange  Act  Rule 
II.\cl-l[a)(8).  The  term  ATS  is  defined  more 
brtiadly  as  any  oi^anizatioo.  association,  person, 
group  of  persons,  or  system-  (1)  That  constitutes. 
maintains,  or  provides  a  market  place  or  ^ilities 
for  Ixinging  together  pun:faasers  and  sellers  of 
securities  or  lar  otherwise  pet  forming  with  respect 
to  securities  the  Fiuictioas  commonly  performed  by 
a  stock  exchange  within  the  meaning  of  Exchange 
Act  Rule  3b~16;  and  U)  that  does  not:  (ij  set  rules 
governing  the  conduct  of  subscribers  other  than  the 
conduct  of  such  subscriber?'  trading  on  such 
organization,  association,  person,  group  of  persocts. 
or  system:  or  (it)  distspline  subscribers  othra  than 
by  exclusion  Ertnn  tiaaing.  See  Regulation  ATS.  Sec. 
242.300(a|.  Essentiany.  an  ECN  is  a  type  of  .\TS 

'**  Llnder  the  ECN  Display  Alternative,  an  order 
entered  by  a  market  maker  into  an  ECN  that  widely 
disseminates  the  order  is  deemed  to  be  a  bid  or  o^r 
to  be  commuoicated  to  the  market  maker's 
association  for  at  least  the  minimum  quotation  sixe 
requirett  by  the  Aasodatltm's  rules  if  the  priced 
ortier  is  for  the  account  of  the  market  maker,  or  the 
actual  size  of  the  order  up  to  the  minimum 
quotation  size  required  if  the  priced  oftler  is  for  the 
account  of  a  customer.  The  ECN  Display  Alternative 
deems  the  market  maker  to  be  in  compliance  with 
this  requirement  tf  the  ECN  displays  the  market 
maker's  order  in  Na.sdaq.  If  the  only  option  is  for 
ECNs  to  lixUt  to  the  NMS  through  the  NASD, 
specialists  and  market  makers  would  only  have  the 
ECN  alternative  for  trading  rtile  t9c-3  securities 
through  ITS.  Specialists  or  market  makeni. 
therefore,  could  not  use  ECNs  for  non-rule  19c-3 
securities  because  their  quotes  would  not  be 
accessible  to  the  other  ITS  Panicipanls. 


ECNs,  and  therefore  supports  the 
inclusion  of  ECNs  in  ITS.""  Bloomberg 
agrees  that  ECNs  should  be  allowed  to 
participate  in  the  ITS/CAES  linkage. 
The  NASD  beUeves  that  the 
Commission  should  allow  bilateral 
access  between  ECNs  and  ITS 
Participants,  without  restriction  as  to 
any  spread  parameter  for  a  two-sided 
quote  by  the  ECNs.  The  NASD  also 
believes  it  wotild  be  appropriate  to 
implement  a  formula  to  guard  against 
the  linkage  being  used  as  an  order 
routing  facility  to  gain  access  to  ITS 
Participants."  Schwab  encourages  the 
Commission  to  work  with  the  NASD 
and  the  other  ITS  Participants  to 
eliminate  regulatory  and  structural 
impediments  to  ECN  participation  in 
ITS  and  the  ITS/CAES  linkage.'^ 
The  NYSE  states  that  it  remains 
flexible  in  considering  Plan 
amendments  to  accommodate  ECNs, 
and  points  out  that  the  NASD  has  raised 
for  consideration  a  number  of  potential 
ways  in  which  ECNs  cotild  access  ITS 
through  the  linkage.^^  CHX  believes  that 
ATSs  that  have  elected  to  be  subject  to 
the  display  alternative  should  have  a 
passive  form  of  access  to  ITS  but  that 
non-display  alternative  ATSs  should  not 
have  any  access  to  ITS." 

C.  Miscellaneous 

Several  commenters  raise  additional 
issues  regarding  the  expansion  of  the 
linkage.  In  the  Proposing  Release,  the 
Commission  noted  that  the  NASD's 
autoquote  policy  would  conflict  with 
the  ITS  Plan,  which  limits  computer- 
generated  quotations  to  100  shares,  if 
the  ITS/CA£S  Unkage  were  expanded. 
The  Commission  requested  comment  on 
the  autoquote  issue.  The  NASD 
responds  that  it  intends  to  discuss  the 
issue  with  the  ITSOC,  with  a  view 
toward  implementing  a  computer- 
generated  quotation  policy  that  could 
apply  to  all  ITS/CAES  eligible 
securities. 

The  Corrunission  also  requested  the 
NASD  to  consider  developing  standards 
for  queuing  and  executing  customer 
orders.  The  NASD  does  not  believe 
there  are  any  significant  problems  in ' 
this  area.  It  states  that  it  believes  that 
any  potential  problems  might  manifest 
themselves  as  a  failure  to  promptly 
display  customer  orders  at  the  opening 


""  See  la  Letter. 

"'  See  NASD  ITS/CAES  Letter  I.  The  NASD  is  also 
willing  to  prtxeed  with  a  proposal  to  have  ECN 
quotes  be  subject  to  trade  through  protection  by 
exchange  markets  and  accessible  through  the  ITS/ 
CAES  linkage  if  the  Commission  is  unwilling  to 
support  a  formula 

"  See  Schwab  Letter. 

"  See  NYSE  ITS/CAES  Letter. 

~  See  CHX  ITS/CAES  Letter. 


or  as  a  failure  to  provide  best  execution 
while  holding  multiple  orders,  for 
whi{:h  enhanced  regulatory  standards 
have  been  implemented.  The  N/\SD 
notes  that  it  is  imaware  of  any  problems 
or  customer  complaints  in  either 
context.  It  also  notes  that  NASD  market 
makers  generally  guarantee  customer 
orders  the  opening  price  of  the  primary 
market,  thereby  eliminating  the 
potential  for  queuing  at  the  open.^* 

OptiMark  believes  that  Participants 
shoilld  be  required  to  substantially 
improve  the  system  performance  and 
capacity  of  ITS,  noting  that  the 
technology  in  use  is  an  inefficient 
combination  of  manual  and  automated 
sub-systems  within  ITS.  OptiMark  is 
concerned  that  this  creates  capacity 
limitations  that  lead  to  poor  or  imtimely 
executions  of  ITS  commitments  and 
delays  in  obtaining  access  to  ITS.""  CSE 
urges  the  Commission  to  fix 
inefficientnes  that  exist  within  ITS  and 
other  national  market  systems, 
including  CTA  and  CQS.  to  enable  faster 
trade  reporting  and  quote  updating." 

CHX  beUeves  problems  exist  relating 
to  the  expiration  of  ITS  tiommitments 
that  are  not  executed  by  the  receiving 
market.  Generally,  CHX  regards  the 
expiration  of  ITS  commitments  as  a 
Isolation  of  the  firm  quote  rule  and 
believes  that  ITS  Participants  should 
have  liability  imder  the  ITS  Plan  when 
a  market  fails  to  act  on  an  ITS 
commitment  before  it  expires."" 

D,  Replacing  or  Rewriting  the  ITS  Plan 

The  Commission  specifically 
requested  comment  on  whether  the  ITS 
facility  itself  should  be  replaced  or  the 
rrS  Plan  rewritten.  CHX  sees  no  reason 
to  take  such  measures  at  this  time, 
believing  that  ITS,  although  twenty 
years  old,  has  served  the  industry  well 
and  has  evolved  over  time  to  meet 
changing  market  conditions.  CBOE  also 
states  that  the  Plan  has  served  the  NMS 
well  in  the  last  two  decades,  and 
believes  that  with  increased  automation 
and  other  improvements,  it  will 
continue  to  serve  the  industry  into  the 
next  century. 

In  contrast,  the  NYSE  and  /Vmex  both 
assert  that  they  are  receptive  to 
discussing  alternatives  to  ITS."^  ICI 
believes  that  further  enhancements  may 
be  necessary  to  realize  the  goals  of  a  true 
NMS  where  a  customer  order  entered 
anywhere  can  interact  with  the  best 


"  Sm  NASD  ITS/CAES  Letter  1.  The  NASD  dotie 
not  believe  that  the  issue  of  queuing  is  directly 
relevant  to  the  ITS/CAES  expansion. 

■•  See  OptiMark  ITS/CAES  Letter. 

■'  See  CSE  ITS/CAES  L«ter. 

"  See  CHX  FTS/CAES  Letter. 

"•See  NYSE  ITS/CAES  Lenor;  Amex  ITS/CAES 
Letter. 


Federal  Register /Vol.  64.  No.  241 /Thursday.  December  16,  1999/Notices 


70303 


price  available.ac  Schwab  believes  that 
the  Commission  should  "scrap"  ITS, 
and  that  access  to  prices  in  other 
markets  could  be  achieved  more 
etficienlly  and  competitively  by 
requiring  each  SRO  to  grant  access  to  its 
automated  order  routing  system — cither 
through  private  vendors  or  through 
sponsored  access  by  members  of  that 
SRO.f" 

The  NYSE  is  open  to  discussing  the 
possible  replacement  of  the  current  ITS 
computer  system  with  either  existing 
order  routing  systems  or  a  third-party 
system,  but  suggests  that  the 
Commission  consider  whether  any 
linkage  is  necessary  at  ail.'>-  The  NYSE 
also  has  concerns  about  the  legal 
8trut:ture  that  would  govern  any  new 
system.  Moreover,  the  NYSE  believes 
that  any  new  linkage  should  provide 
non-members  with  access  only  to 
superior-priced  quotations."^  Finally, 
the  NYSE  believes  that  if  the 
Commission  did  amend  the  Plan,  it 
would  need  to  retain  the  descriptions  of 
the  ITS  interfaces  contained  in  the 
current  Plan,  and  adopt  language 
clarifying  that  these  descriptions  are  the 
only  means  by  which  the  Participants 
can  aixess  ITS. 

m.  Discussion  and  Basis  for  Adaption 

.4.  Expansion  of  Linkage  Generally 

As  it  originally  stated  in  its 
permanent  approval  order  for  ITS,  the 
Commission  continues  to  believe  that  it 
is  necessary  to  expand  the  ITS/CAES 
linkage  to  all  listed  securities  in  order 
to  fully  implement  the  1975 
Congressional  mandate  to  create  a 
national  market  system  linking  the 


■"la  suggest.-,  allowing  any  vendor  to  establish  an 
intermarket  linkage  system,  or  that  all  ITS 
Participants  should  be  required  to  be  open  to  such 
linkages,  including  linkages  that  provide  for  the 
automated  routing  of  orders.  See  IQ  Letter. 

"'  Schwab  believes  that  ITS  is  an  archaic  system 
and  that  any  number  of  private  communications 
systems  are  faster,  cheaper,  more  reliable,  and  more 
efficient.  See  Schwab  Letter. 

*^  With  respect  to  the  operation  of  the  current 
ITS.  the  NYSE  does  not  believe  that  any 
amendments  are  necessar%-  to  the  ITS  Plan  See 
NYSE  ITS/CAES  Utter.  Amex  also  believes  that  the 
existing  order  routing  and  execution  systems  of  the 
exchanges  and  the  NASD  could  be  used  in  place  of 
rrS.  ood  would  support  any  Cximmissinn  aciioo  to 
assess  whether  ITS  could  be  readily  replaced  by 
other  available  arcMs  mechanisms.  i\inox.  however, 
does  not  beIio\'e  amoDdments  to  the  current  ITS 
Plan  are  necessary  or  appropriate  at  this  time. 

^  The  NYSE  believes  it  would  still  be  necessary 
lo  adopt  special  rules  governing  pre-opening 
procedures,  trade  throughs.  block  trades,  and 
locked  and  crossed  markets.  In  addition,  the  NYSE 
believes  it  wotild  be  necessary  to  specify  that  nou- 
member  trading  intert»t  are  not  "orders"  that  have 
the  same  standing  in  an  exchange  Partldpant's 
raattcet  as  member  orders.  See  NYSE  ITS/CAES 
Letter. 


exchanges  and  the  OTC  market.'"  When 
the  Commission  approved  the  limited 
linkage  for  Rule  19c-3  securities  in  May 
1982, "5  it  intended  it  to  be  the  first  step 
toward  a  more  expansive  linkage."''  The 
Commission's  amendments  applied  to 
Rule  19c-3  securities  initially  because 
the  Commission  believed  that  the 
adoption  of  Rule  19c-3  would  likely 
resiilt  in  an  increase  in  volume  for  these 
securities,  thereby  heightening  the  need 
for  an  efficient  linkage  between  the 
exchanges  and  the  OTC  market."  Since 
that  lime,  tbefehas  been  a  marked 
increase  in  Ihe  level  of  trading  in  the 
third  market,  in  1987,  third  markel 
trading  of  NYSE  listed  stocks  accounted 
for  1.9%  of  the  volume  and  2.05%  of  the 
trades  reported  to  the  consolidated  tape. 
By  1997,  third  market  trading  of  NYSE 
listed  stocks  accounted  for  7.7%  of  the 
volimie  and  10.49%  of  the  trades 
reported  to  the  consolidated  tape.™ 
There  have  been  other  significant 
improvements  in  the  third  market. 
Specifically,  any  NASD  member  that 
acts  in  the  capacity  of  an  OTC  markel 
maker  must  provide  continuous  two- 
sided  quotations  for  any  exchange-listed 
security'  in  which  that  member,  during 
the  most  recent  calendar  quarter, 
comprised  more  than  1  %  of  the 
aggregate  trading  volume  for  the 
security  as  reported  in  the  consolidated 
system  ("1%  Rule").»«  The  NASD  also 
now  requires  all  third  markel  makers 
registered  as  CQS  market  makers  in  ITS- 
eligible  securities  to  register  and 
participate  in  ITS/CAES.i«'  In  addition, 
the  NASD  prohibits  third  market  makers 
from  trailing  ahead  of  their  own 
customer  limil  orders.""  Finally,  the 
Limit  Order  Display  Rule  requires  third 


••  See  Kinal  Apprtival  Order,  supra  note  2B. 
Specifically,  the  (ilommission  noted  thai  "in  order 
to  achieve  fully  the  (^ngresslooal  goal  that  all 
markets  for  qualifiud  secuhliu^i  he  linked  (Section 
1 1  AlaKl  )ID)  of  the  Acll.  i(  will  be  necessary  in  the 
future  for  the  lTS/t;AES  interlace  to  be  expanded 
(o  include  all  stocks  traded  in  the  third  Olariet."  M 
at  4940. 

"'■'See  Exchange  Act  Release  No.  Ifl713  (May  12, 
19821.  47  FR  30413. 

*'  See  aim  Market  2000  Stiidy.  aupm  note  27.  at 
All-12:  and  Order  Handling  Rules,  supra  note  36. 

•*'  See  Markel  2000  Study,  supm  note  27,  at 
A.  11,12. 

"»  See  NYSE  I M7  Fact  Book  at  26-27. 

•^The  1%  Rule  applied  only  lo  Rule  lflc-3 
securities  prior  lo  being  expanded  in  Ihe  r>der 
Execution  Rules.  See  Exchange  Art  Release  No. 
39367  (November  26.  1997|,  62  FR  64242 
(Detaimber  4.  1997)  (".^uloquote  Order"]. 

"*'See  Exchange  Act  Release  No.  34280  Oune  29. 
19941.  59  FR  34B80  duly  7.  1994). 

""  NASD  Rule  6440(0(1  )(2).  which  applies  lo 
listed  securities,  stales  that  no  member  shall  buy  (or 
sell)  (or  initiate  the  purchase  or  sale  oO  any  security 
at  or  above  (or  below)  Ihe  price  at  which  it 
personally  holds  or  has  knowledge  that  any  person 
associated  with  it  holds  an  unexecuted  limited 
price  order  to  buy  Cor  sell)  such  security  in  the  unit 
of  ttading  for  a  custnnter. 


market  makers  to  display  customer  limil 
orders  in  their  quote  if  those  orders 
improve  the  quote. '"^  The 
Commission's  adoption  of  the  Limit 
Order  Display  Rule  eliminates  the  need 
for  the  NASD  to  implement  a  rule  lo 
require  the  display  of  customer  limit 
orijers  that  improve  the  existing  ITS/ 
BBO,  as  recommended  in  the  Markel 
2000  Study.'"!  The  Limit  Order  CHsplay 
Rule  also  provides  an  enhanced 
opportunity  for  public  orders  to  interact 
with  other  public  orders  without  the 
intermediation  of  a  specialist  or  market 
maker  by  requiring  certain  customer 
limit  orders  to  be  displayed  in  the 
quote. 

In  light  of  these  changes,  as  discussed 
below,  the  Commission  believes  thai 
there  is  no  longer  any  need  for  the 
historical  distinction  between  Rule  19c- 
3  and  non-Rule  19c-3  securities  in  the 
ITS/CAES  linkage.  The  Commission 
believes  that  expansion  will  increase  a 
broker-dealer's  ability  lo  obtain  the  best 
price  available  for  the  customer, 
promote  competition  in  listed  securities, 
help  ensure  more  equivalent  access  to 
the  markets,  and  provide  for  additional 
liquidity  and  more  efficient  executions. 

Failure  to  achieve  a  linkage  between 
exchange  and  OTC  markets  in  all  listed 
securities  inhibits  a  broker's  ability'  to 
ensure  best  execution  of  customer   "** 
orders  because  orders  in  non-Rule  19c- 
3  securities  routed  lo  exchange  floors 
tannol  be  easily  redirected  to  Ihe  OTC 
market  when  more  favorable  prices  are 
offered  by  OTC  market  makers. 
Conversely,  OTC  market  makers  are 
precluded  from  using  an  efficient  means 
to  deliver  their  orders  to  exchange  floors 
when  the  exchange  has  a  more  favorable 
price  in  non-Rule  19c-3  securities."" 
The  Commission  believes  that 
expanding  the  ITS/CAES  linkage  to  non- 
Rule  1 9c-3  securities  will  enable  the 
OTC  markel  maker  and  the  exchange 
specialist  to  access  more  directly  those 
superior  priced  quotes  through  ITS, 
rather  than  potentially  executing  an 
order  at  an  inferior  price. 

The  Commission  also  believes  that  the 
failure  to  expand  the  rTS/Ci\ES  linkage 
would  impede  competition  among 
brokers  and  dealers  and  between 
exchange  markets  and  other  markets, 
and  that  competitive  OTC  markets 
cannot  develop  fully  in  the  absence  of 


""  See  Order  Handling  Rules,  supra  note  36 

'"•The  Limit  Order  Display  Rule  requires  all 

spedallcts  and  market  makers  to  display  cuslomiti 

limit  orders  thai  improve  their  quotes.  See  Order 

Handling  Rules,  supra  note  38. 

*"•  Non-exchange  member  OTC  market  makers 
presently  are  able  to  access  exchange  floois  only 
through  correspondent  relaliooships  with  member 
firms. 
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a  linkage  for  all  listed  securities. '"^ 
Without  an  expanded  ITS/CAES 
linkage.  OTC  market  makers  in  non- 
Rule  19c-3  securities  have  little  ability 
to  interact  with  the  vast  majority  of 
retail  orders,  which  presently  are  routed 
to  the  primary'  exchange  markets,  or  to 
attract  additional  order  flow  through 
their  displayed  quotations.  The 
expansion  of  the  ITS/CAES  linkage 
should  promote  increased  competition 
in  non-Rule  19c-3  securities.  The 
Commission  also  believes  the  expansion 
should  help  equalize  access  to  all  the 
markets  because  OTC  market  makers 
and  exchange  specialists  will  have  more 
direct  access  to  each  other's  markets  for 
non-Rule  19c-3  securities.  Finally,  the 
Commission  believes  that  expanding  the 
rrS/CAES  linkage  will  reduce  the 
occurrence  of  trade  throughs  because 
the  NASD's  trade  through  rule  will 
apply  to  all  listed  securities  traded  in 
the  third  market,  not  just  Rule  19c-3 
securities.'"* 

B.  Conditional  Expansion 

As  mentioned  above,  several  of  the 
commenters  asserted  their  belief  that 
certain  regulatory  steps  were  necessary 
prior  to  expanding  the  ITS/CAES 
linkage.  Many  commenters  argued  that 
the  NASD  should  expand  its  trade 
through  rule  to  apply  to  all  NASD 
members.  The  Commission  beUeves  that 
the  NASD  should  continue  to  consider 
modifying  its  existing  trade  through 
rule,  but  that  it  is  not  an  essential 
precondition  to  approval  of  an 
expanded  linkage.  Currently,  all  third 
market  makers  registered  as  CQS  market 
makers  who  trade  ITS/CAES  eUgible 
securities  must  register  as  ITS/CAES 
market  makers,  which  subjects  them  to 
the  trade  through  rule  If  the  linkage  is 
expanded.  non-Rule  19c-3  securities 
will  become  ITS/CAES  eligible 
securities.  Therefore,  any  CQS  market 
makers  in  those  securities  will  be 
required  to  register  as  ITS/CAES  market 
makers  and  will  become  subject  to  the 
NASD's  trade  through  rule. 

Several  commenters  argued  that  the 
NASD's  trade  through  rule  should  apply 
not  only  to  ITS/C.^.S  market  makers, 
but  to  all  third  market  participants.  The 
Commission,  however,  recognizes  the 
NASD's  concern  that  it  is  not  fair  to 
apply  the  trade  through  rule  to  other 


third  market  participants  that  trade  in 
listed  securities,  such  as  block 
positioners  that  fit  within  the  block 
positioner  exception  to  the 
Commission's  1%  Rule,  and  market 
makers  that  account  for  less  than  one 
percent  of  trading  volume  in  a  security 
and  choose  not  to  register  as  CQS 
market  makers  because  they  do  not  have 
access  to  ITS/CAES.  The  Commission 
notes  that  the  NASD  has  indicated  its 
commitment  to  modifying  the  trade 
reporting  process  so  that  exchange 
Participants  can  distinguish  a  trade 
originating  bom  an  ITS/CAES  market 
maker  from  one  originating  from 
another  third  market  participant.'"' 
This  result  should  permit  exchange 
participants  to  recognize  when  an 
NASD  member  subject  to  the  trade 
through  rule  has  executed  a  trade 
through.  Until  such  time  as  the  NASD 
makes  the  requisite  systems  changes  to 
attach  trade  modifiers  to  trade  reports. 
the  Commission  believes  that  the  NASD 
can  adequately  surveil  for  compliance 
with  the  trade  through  rule. 

Commenters  also  expressed  concerns 
regarding  the  NASD's  trade  reporting 
rule.  The  Commission  believes  that  the 
issue  of  timely  and  accurate  trade 
reporting  of  listed  securities  by  the  third 
market  has  already  been  adequately 
addressed.  In  July  1999.  the 
Commission  approved  an  NASD 
proposed  rule  change  to  amend  NASD 
Rule  6420(dJ(3)(A).  the  trade  reporting 
rule  for  principal  transactions  in  listed 
securities. '™  Prior  to  the  rule  change, 
the  NASD's  rule  required  members  to 
report  transactions  in  a  maxuier 
"reasonably  related  to  the  prevailing 
market  taking  into  consideration  all 
relevant  circumstances."  Conunenters 
asseried  that  that  this  language  provided 
too  much  flexibility  in  the  manner  in 
which  NASD  members  may  report  third 
market  transactions.  The  NASD  rule 
change  eliminated  the  "reasonably 
related  to  the  prevailing  market" 
language.  The  Commission  recognizes 
that  there  are  differences  in  the  trade 
reporting  rules  of  the  third  market  and 
the  exchange  markets,  but  believes  that 
the  rule  change  adequately  addresses 
some  of  the  ambiguity  in  the  rule  for  the 
purpose  of  expanding  the  ITS/CAES 
linkage."""  The  Commission  also  notes 


'°^Thfl  Cominj&sion  mdicated  in  the  Rule  I9C-3 
Adopting  ReleaM  that  iDlcrraarket  exposure  of 
orders  in  a  national  mark^  system  should 
tnaximize  competition  between  and  among  markets 
and  market  participants,  iind  hjrther  the  efflsiency 
and  fairness  of  the  securities  ntarkets.  See  Rule  19c- 
3  Adopting  Release,  supra  note  17,  at  10.  45  FR  at 
41126. 

■oeCurrenUy.  thini  niarket  makers  may  trade  non- 
Rule  igc-3  lifted  sectirities  without  complying 
with  the  ITS  trade  through  rule. 


>»'  See  NASD  ITS/CAES  Utter  111.  The  NASD  has 
stated  that  it  will  develop  a  special  trade  repon 
modifier  that  an  NASD  or  non-CAES  market  maker 
mcmtier  reporting  a  trade  may  append  to  each  trade 
repon  to  distinguish  such  trade  report  from  those 
of  CA£S  market  makers.  The  NASD,  however,  does 
not  expect  to  accomplish  this  gt>al  in  the  near  future 
because  of  reaources  aimed  at  Y2K  issues. 

'°*  See  Exchange  Act  Release  No,  41647  (July  23. 
1999).  64  FR  41476  duly  30.  1999). 

"^Tbe  Cotnniissian  notes  that  NASD  Rule 
6420(dH3)(A)  applies  to  all  listed  securitio*. 


that  third  market  transactions  during 
regidar  market  hours  must  be  reported 
to  the  consolidated  tape  within  90 
seconds  of  execution:  this  is  the  same  as 
the  reporting  of  transactions  on  all  the 
exchanges.  Moreover,  the  Commission's 
confirmation  rule  requires  participants 
in  the  third  market  to  report 
transactions  to  the  consolidated  tape  at 
the  same  price  as  they  report  the 
transactions  to  the  customer."*'  The 
Commission  notes  that  the  NASD  must 
continue  to  ensure  that  it  is  actively  and 
adequately  surveilling  trade  reporting  in 
the  third  market. ' ' ' 

C.  ECN/ATS Participation 

In  the  proposing  release,  the 
Commission  requested  comment  on 
whether  ECNs  (or  ATSs)  should  be 
required  or  allowed  to  participate  in 
ITS,  and  if  so,  what  form  that 
participation  should  take.  Most  of  the 
commenters  who  discuss  the  issue 
supported  ECN  and  ATS  access  to  ITS 
in  some  form.  For  example,  CHX 
believes  that  ECNs  that  have  elected  to 
be  subject  to  the  display  alternative 
should  have  a  passive  form  of  access  to 
ITS  but  that  non-display  alternative 
ATSs  should  not  have  any  access  to 
ITS.  "2  The  Commission  believes  that, 
in  order  to  further  the  goals  of  the 
national  market  system.  ECNs  trading  in 
listed  securities  should  be  linked  to  frS. 
ITS  should  not  prevent  efficient 
electronic  routing  between  markets.  The 


including  those  that  already  are  ITS/CAES  eligible 
securities. 

""See  Exchange  Act  Rule  lOb-lO.  17  CTH 
240.10b-10.  This  rule  requiiea  that  when  a  NASD, 
member  is  acting  as  an  aganl  for  a  customer,  the 
member  must  confinn  to  the  customer  the  gross 
trade  price,  which  is  the  pri<:e  that  was  teported  to 
the  Consolidated  Tape,  the  commission  equivalent. 
AS  well  as  the  net  price  to  the  customer.  When  an 
NASD  member  is  acUng  as  principal  for  its  own 
account,  the  memtier  mu.st  include  in  the 
confirtnation  the  price  reportfid  to  the  Consolidated 
Tape,  the  net  price  to  the  ciistomer,  and  the 
difference,  if  any. 

"<  In  its  Report  Ihirsuant  to  Section  21(a)  of  the 
Securities  Exchange  Act  of  1934  Regarding  the 
NASD  and  the  Nasdaq  Market,  the  Commission 
noted  that  the  NASD  failed  to  monitor  and  enforce 
rigorously  trade  reporting  compliance  by  NASD 
members  trading  exchange-listed  securities  in  the 
OTC  market,  and  that  there  were  many  transactions 
that  constituted  trade  throughs.  .See  U.S.  Securities 
and  Exchange  Commission.  Report  Pursuant  to 
Swrlion  21(a]  of  the  Securities  Ekcbaoge  Ad  of  1034 
Regarding  the  NASD  and  the  Nasdaq  Market 
(August  8,  1996)  ("SecUon  21(b|  Report  "I  at  A-44. 
Since  that  lime,  the  NASD  has  tiiken  various 
measures  designed  to  comply  with  the  undeilakingx 
contained  in  its  settlement,  one  of  which  required 
the  NASD  to  improve  substantially  the  reliability  of 
trade  reporting  through  enhancement  of 
surveillance,  examination,  and  enforcement  See  In 
the  Matter  of  National  Association  of  Securities 
Dealers.  Inc.,  Exchartge  Ad  Release  No.  37538 
(August  8. 1996);  Administrative  f^nceeding  File 
No.  1-0056  rSEC  Order  "I,  at  S  (Undertaking  No. 
9), 

'"Set  CHX  rrs/CAES  uitit. 
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Commission  notes  that  the  Participants 
have  begun  a  dialogue  about  the 
parameters  of  ECN  access  to  ITS.  The 
Commission  strongly  urges  the 
Participants  to  continue  to  discuss  the 
issue  and  reach  a  resolution. 

D.  NASD  Autoquote  Policy 

The  Commission  recognizes  that  the 
NASD's  current  autoquote  policy  may 
conflict  with  the  ITS  Plan  if  the  linkage 
is  expanded  to  cover  all  Usted 
securities. '"  However,  the  Commission 
notes  that  the  Participants  have  been 
discussing  this  issue,  and  expects  the 
Participants  to  continue  to  discuss  how 
to  amend  the  Plan  to  permit  computer- 
generated  quotations.  "< 

IV.  Costs  and  Benefits  of  the  Proposed 
Amendment 

To  assist  the  Commission  in  its 
evaluation  of  the  t:osts  and  benefits  that 
may  result  from  the  ITS  amendments, 
commenters  were  requested  to  provide 
analysis  and  data,  if  possible,  relating  to 
costs  and  benefits  associated  with  the 
proposal.  No  comments  were  received 
regarding  this  request. 

The  Commission  believes  that  any 
possible  increase  in  costs  to  market 
participants  are  justified  by  the  overall 
benefits  of  the  proposed  amendment. 
The  proposed  amendments  will  further 
the  goals  of  a  national  market  system 
imder  Section  11 A  by  increasing  a 
broker-dealer's  ability  to  achieve  best 
execution  of  customer  orders,  promoting 


'"  See  Autoquote  Order,  supra  note  97. 
CoiTently.  NASD  Rule  6330  permits  computer- 
generated  quotations  in  exchange-listed  securities 
that  generate  proprielar>'  quotes  for  ItX)  shares  or 
more  if  such  quote  systems  equal  or  improve  either 
or  both  sidiis  of  the  NBBO.  add  size  to  the  NBBO. 
or  ai^e  used  to  expos*,  a  customer's  market  or 
marketable  limit  order  for  price  improvemeot 
opportunities.  This  rule  applies  only  to  non-Rule 
19C-3  sectirities.  because  of  the  concern  that  it 
conflicts  with  the  ITS  Plan  provision  that  currently 
restricts  automated  quotation  tracking  svstems  to 
100  shares  or  less.  S^  Setrtion  a(d)(iij  of  the  Plan. 

"*The  Commission  notes  that  on  December  3, 
1999,  the  N.ASD  Filed  a  petition  for  rulemaking  to 
address  this  issue.  The  Commission  ii  currently 
considering  that  petition.  On  a  mi.,icellaneuus  issue, 
one  commenter  argued  that  the  unlisted  trading 
privilege  rule  for  IPOs  (Rule  lZf-3(a)  under  the 
Escbange  Act),  which  reslricls  regional  exchanges 
from  trading  securities  sub)act  to  an  IPO  for  the  first 
day.  should  be  amended  prior  to  expanding  the 
ITS/CAES  linkage.  The  Commisaion  notes  that  it 
received  a  study  on  this  issue  and  is  publishing  a 
proposing  release  addressing  this  issue  Althougli 
two  commenters  at^ue  that  Nasdaq  stocks  should 
trade  over  ITS.  the  Commission  believes  that  this 
issue  is  separate  from,  and  not  relevant  to.  whether 
or  not  to  expand  the  fTS/CAES  linkage  to  all  listed 
securities.  The  Commission  notes  that  it  recently 
approved  the  expansion  of  Nasdaq  UTP-eligible 
securities  from  500  to  1.000  securities.  .<iee 
Exchange  Ad  Release  No-  41392  (May  12.  1999),  64 
FR  27839  (May  21.  1999).  Finally,  the  Commission 
believes  that  the  additional  issues  raised  by  the 
commenters  are  not  directly  relevant  to  the 
expansion  of  the  ITS/CAES  linkage. 


competition  in  listed  securities, 
equalizing  access  to  markets,  and 
providing  for  additional  liquidity  and 
more  efficient  executions.  Specifically, 
the  Commission  believes  that  expanding 
the  rrs/CAES  linkage  to  non-Rule  19c- 
3  securities  will  enable  an  Olt:  market 
maker  and  an  exchange  specialist  to 
directly  access  superior  priced  quotes  in 
each  other's  markets  through  ITS,  rather 
than  potentially  executing  an  order  at  an 
inferior  price.  In  addition,  the 
expansion  of  the  ITS/CAES  linkage 
should  promote  competition  in  non- 
Rule  19C-3  securities  by  encouraging 
market  makers  or  specialists  to  improve 
their  quotes  to  match  or  better  the  bid 
or  offer  in  another  ITS  market  in  order 
to  attract  order  flow  from  those  other 
markets.  Finally,  the  Commission 
believes  that  the  proposed  amendment 
should  provide  additional  liquidity  to 
the  market  in  non-Rule  19c-3  securities 
because  direct  access  [i.e..  the  increased 
ability  to  access  a  better  price  in  a 
security)  and  increastjd  competition 
should  enable  investors  to  execute 
transactions  more  efficiently. 
Any  monetary  costs  to  the 
Participants,  including  implementation 
costs  and  costs  of  expanding  the  linkage 
to  include  all  non-Rule  19c-3  securities, 
would  most  likely  be  minimal,  if  they 
exist  at  all.  compared  to  the  overall 
costs  of  ITS.  The  Commission  consulted 
with  the  Securities  Industry  Automation 
Corporation  ("SIAC")  as  to  any  possible 
costs  of  implementing  the  expanded 
linkage.  "=  SIAC  informed  the 
Commission  that  there  would  not  be  any 
systems  costs  from  expanding  the 
linkage,  although  there  may  be  internal 
administrative  costs  for  the  NASD."" 
The  Commission  notes  that  the  NASD 
fully  supports  the  adoption  of  the 
Commission's  amendment  to  expand 
the  ITS/CAES  linkage.  The  Commission 
also  notes  that  most  commenters 
supported  the  expanded  linkage.  The 
Commission  further  notes  that  the 
proposal  may  affect  ITS  order  flow 
between  the  Participants,  by  increasing 
it  fot  some  Participants,  decreasing  it  for 
others,  or  increasing  it  for  all 
Participants.  The  Commission  believes 
that  any  costs  to  Participants  in  the  form 
of  possible  reduced  order  flow  or 
decreased  tape  fees  (from  decreased 
executions)  are  justified  by  the  benefits 
of  the  proposal,  including  increased 
liquidity,  increased  competition,  and  a 


'"^  SIAC  serves  as  the  facilities  manager  for  ITS 
and  is  responsible  tot  the  opemtton  and 
maintenance  of  ITS. 

""Phone  conversation  between  Tom  Demchak. 
SIAC.  Katharine  A,  England,  Assistant  Diredor, 
Market  Regulation.  Commission,  and  tZhristioe 
Richardson,  Attorney  .nCommissioD.  on  November 
23.  1998. 


better  chance  for  best  execution  of 
customer  orders. 

V.  Effects  on  Competitioo,  Efficiency 
and  Capital  Fonnatiaa 

Section  3(f)  of  the  Exchange  Act 
requires  the  Oimmission.  when 
engaging  in  rulemaking  that  requires  it 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  to  consider  whether 
such  aciion  will  promote  efficiency, 
competition,  and  capital  formation."' 
In  the  Proposing  Release,  the 
Commission  solicited  comment  on  the 
effect  on  competition,  efficiencv,  and 
capital  formation.  Many  tximmenters 
believe  that  the  expanded  linkage  will 
ultimately  increase  market  efficiency, 
competition  and  transparency,"* 

In  the  Commission's  view,  the 
amendment  to  the  ITS  Plan  is  not  likely 
to  impose  any  significant  burden  on 
competition,  efficiency'  or  capital 
formation  not  necessary  or  appropriate 
in  furtherance  of  the  Act.  Indeed,  the 
Commission  believes  that  expansion  of 
the  ITS/I^AES  linkage  to  all  listed 
securities  should  promote  competition 
among  market  centers  and  improve 
efficiencn^  in  the  execution  of  customer 
orders. 

Section  23(a)(2)  of  the  Exchange  Act , 
requires  the  Commission,  when 
promulgating  rules  under  the  Exchange 
Act.  to  consider  the  competitive  effects 
of  such  rules  and  to  not  adopt  any  rule 
that  wotild  impose  a  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the  Act ' '" 
file  Commission  has  considered  the 
proposed  amendment  to  the  ITS  Plan  to 
expand  the  ITS/CAES  Unkage  in  light  of 
the  standards  cited  in  Section  23(a)(2)  of 
the  Act  and  believes  that  it  would  not 
likely  impose  any  significant  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  Indeed,  the  Commission 
believes  that  the  proposed  amendment 
to  expand  the  ITS/CAES  Unkage  should 
promote  competition  in  non-RiUe  19c- 
3  secnirities  because  OTC  market  makers 
should  now  be  able  to  attract  orders 
typically  routed  to  exchange  specialists 
by  disseminating  a  superior  quote  in  all 
listed  securities,  not  just  Rule  19c-3 
secnirities.  In  addition,  the  expansion  of 
the  ITS/CAES  linkage  should  allow 
exchange  specialists  to  attract  orders 
held  by  OTC  market  makers  in  non-Rule 
19c-3  securities.  The  Commission 
believes  that  the  proposed  amendment 


"'SwISLLSC  7«c(fl. 

' '" See.  eg..  NASD  ITS/CAES  Letter  1;  Trimark 
Letter:  Bloomberg  Letter  Schwab  Letter:  and  ICI 
Letter, 

"•See  IS  U,S,C  7aiv(al(2). 
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should  help  to  increase  efficiency  and 
improve  execution  quality  because 
investors  will  be  able  to  access  directly 
the  exchange  and  OTC  markets  for  all 
listed  stocks. 

Vl.  Final  Regulatory  Flexibility 
Analysis 

A  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  has  been  prepared  in 
accordance  vrith  the  provisions  of  the 
Regulatory  Flexibility  Act  ("Reg.  Flex. 
Act"),  to  provide  a  description  and 
estimate  of  the  number  of  small  entities 
that  woiUd  be  affected  by  the  ITS  Plan 
amendment  to  expand  the  ITS/CAES 
linkage  to  all  listed  securities. '2° 

Paragraph  (c)(1)  of  Rule  0-10  '2>  states 
that  the  term  "small  business"  or  "small 
organization,"  when  referring  to  a 
broker-dealer,  means  a  broker  or  dealer 
that:  (1)  Had  total  capital  (net  worth 
plus  subordinated  liabilities)  of  less 
than  S500,000  in  its  prior  fiscal  year's 
audited  financial  statements  or.  if  not 
requited  to  file  such  statements,  on  the 
last  business  day  of  the  preceding  fiscal 
year;  and  (2)  is  not  affiliated  with  any 
person  (other  than  a  natural  person)  that 
is  not  a  small  business  or  small 
organization.  None  of  the  exchanges  are 
included  within  the  definition  of  "small 
entity."  The  Commission  estimates  that 
there  are  8.300  registered  broker-dealers, 
including  approximately  S.OOO  "small 
entities. '  The  Commission  requested 
comment  on  the  number  of  small 
entities  that  could  be  afiected  by  the 
proposed  amendment,  but  did  not 
receive  any  comment  on  the  subject. 

As  discussed  more  fully  in  the  FRFA, 
the  proposal  would  directly  affect  the 
nine  ITS  Participants,  none  of  which  is 
a  small  entity  as  defined  by  paragraph 
(c)(1)  of  Exchange  .Act  Rule  O-IO.'^^ 
However,  specialists  on  the  exchange 
floors  who  trade  ITS-eligible  securities, 
broker-dealers  that  have  access  to  ITS 
through  terminals  located  on  exchange 
floors,  and  registered  ITS/CAES  market 


"»5  U.S.C  603(a). 

'*'  This  anim»liii<*nl  was  propcHad  under  an 
older,  more  expansive  definition  of  "small  entity" 
and  as  such  is  beiD%  adopted  under  the  older 
definition-  The  Commission  however,  ivceotly 
adopted  a  revised  definition  of  "small  entity  "  See 
Definitions  of  "Small  Business"  or  "Small 
Organization"  Under  the  Investment  Company  Act 
nf  1940.  the  Invpslment  Advisers  Act  of  1940.  the 
Exchange  .Act.  and  the  .Securities  Act  of  1933. 
Exchange  Act  Release  No.  40122||une  24.  19961.  63 
FK  35508  (June  30.  1998).  The  revision,  among 
other  things,  expanded  the  affiliation  standard 
applicable  to  bniker -dealers,  to  exclude  from  the 
definition  of  a  small  entity  many  introducing 
broker-dealers  thai  clear  customer  transactions 
through  large  firms.  .Sep  revised  Rule  O-IOti).  The 
Commission  notes  that,  under  the  revised  definition 
of  "small  entity."  approximately  1.10O  of  all 
registered  broker-dealers  are  characterized  as 
"smalt" 

I"  17  CFK  240.0-10(0X11. 


makers  who  trade  in  ITS-eligible 
securities  in  the  third  market  could  be 
indirectly  aHected. 

To  the  extent  that  a  specialist  or 
market  maker  does  fall  under  the 
definition  of  "small  entity."  the 
Commission  believes  that  the  effisct  is 
likely  to  be  indirec^t  and  positive.  Under 
the  current  system,  an  OTC  market 
maker  may  be  trading  a  secjurity  at  a 
better  price  than  an  exchange  specialist 
[or  vice  versa)  and  the  exchange 
specialist  (or  OTC  market  maker)  is  not 
able  to  access  directly  the  better  quote 
for  non-Rule  19c-3  securities. 
Expanding  the  ITS/CAES  Unkage  to 
non-Ride  19c-3  securities  should  enable 
the  OTC  market  maker  and  the  exchange 
specialist  to  access  directly  those 
superior  priced  quotes  through  ITS, 
rather  than  potentially  executing  an 
order  at  an  inferior  price.  Furthermore, 
the  expansion  of  the  ITS/CAES  linkage 
to  non-Rule  19c-3  securities  also  would 
have  an  indirect,  beneficial  effect  upon 
the  ability  of  a  broker  with  ITS  access ' 
on  an  exchange  floor  to  achieve  best 
execution  of  customer  orders.  Finally, 
the  ITS  Plan  amendment  does  not 
establish  any  new  reporting, 
recordkeeping  or  compliance 
requiiements  for  small  entities. 

The  Commission  received  no 
comments  on  the  Initial  Regulatory 
Flexibility  Analysis  prepared  in 
coimection  with  the  Proposing  Release. 
A  copy  of  the  FTU^A  may  be  obtained  by 
contacting  Christine  Richardson, 
Attorney.  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington,  DC 
Z0549-1G01. 

Vn.  Communion  Anthority 

The  Commission  is  adopting  changes 
to  the  ITS  Plan  as  set  forth  below  under 
Section  llA(a)(3)(B)  of  the  Exchange 
Act,  which  authorizes  the  Commission 
to  authorize  or  require  SROs  to  act 
jointly  with  respect  to  matters  as  to 
which  they  share  authority  under  the 
Exchange  Act  in  plaiming,  developing, 
operating,  or  regulating  a  national 
market  system."' 


'"15  U.S.C.  78k-1la)(3)(B).  This  U  in  addition  to 
the  authority  granted  to  the  Commission  under 
Section  11(A)(bK3)  to  approve  national  market 
system  facilities  in  response  to  an  application  by 
SROs.  The  possible  need  fur  commission  regulatory 
compulsion  in  coimection  with  the  development  of 
a  national  market  system  where  nm.es.sary  ID 
supplement  competitive  forces  was  specifically 
recognized  by  the  Congivss  in  enacting  the  1973 
Amendments.  For  example,  the  Committee  of 
Conference  of  both  Houses  of  Congress,  in 
discussing  the  implementation  of  a  national  market 
system,  staled: 

It  is  the  intent  of  the  conferees  thai  the  national 
market  system  evolve  through  the  interplay  of 
competitive  forces  as  luinecessary  regulatory 
restrictions  are  removed.  The  conferees  expect. 


Vm.  Conclusion 

The  Commission  continues  to  believe 
that  it  is  desirable  for  the  industry  to 
take  the  lead  in  the  development, 
implementation,  and  enhancement  of 
national  market  system  facilities  and  in 
the  formulation  of  solutions  to  national 
market  system  issues.  Affected  industry 
participants  should  have  every 
reasonable  opportunity  to  advance 
national  market  system  goals  without 
direct  Commission  intervention.  In  this 
instance,  however,  the  Commission 
believes  that  change  will  not  occur 
without  Commission  intervention. 
Therefore,  the  Commission  has 
determined  to  adopt  final  amendments 
to  the  ITS  Plan  to  provide  for  the 
expansion  of  the  ITS/CAES  linkage  to 
all  listed  securities.  The  Commission 
finds  thai  the  final  amendments  are 
consistent  with  the  Act,  particularly 
Section  11 A  of  the  Act. 

K.  Text  of  Amendments  to  the  ITS  Plan 

The  Commission  hereby  adopts 
amendments  to  the  ITS  Plan  to  provide 
for  the  expansion  of  the  ITS/CAES 
interface  to  non-Rule  19c-3  securities, 
pursuant  to  Rule  llAa3-2(b)(2)  and 
(c)(1)  and  the  Commission's  authority 
under  Sections  2.  3,  6, 11,  llA(a)(3)(B), 
15A.  17  and  23 '"  of  the  Act.  Below  is 
the  text  of  the  amended  ITS  Plan."^ 
Deleted  text  is  [bracketed]  and  new 
language  is  italicized. 

a  •  «  •  « 

Section  1.  Definitions. 

(1)— {16)  No  Change. 

(17)  "TTS/CAES  Security  (stock)" 
means  a  security  (stock)  (a)  that  is  a 
System  securityl,  (b)  that  is  a  19c-3 
security  and  (c))  and  (b)  as  to  which  one 
or  more  ITS/CAES  Market  Makers  are 
registered  as  such  with  the  NASD  for 
the  purposes  of  Applications.  When 
used  with  reference  to  a  particular  ITS/ 
CAES  Market  Maker,  "ITS/CAES 
security"  means  any  such  security 


however,  in  those  situations  where  competition 
may  nul  be  sufficieni,  such  as  the  creation  ufa 
tximposile  quotation  system  or  a  consolidated 
transaction  reporting  system,  the  Commission  will 
use  the  power  granted  to  it  in  (the  1975 
.Amendments!  to  act  promptly  and  efficiently  to 
ensure  that  the  essential  mechaiUsms  of  an 
integrated  secondary  training  system  are  put  into 
place  as  rapidly  as  possible. 

Committee  of  Ckioferencc.  Report  To  Atxompaov 
S.  249.  H.R.  Rep.  No.  94-249.  94th  Cong..  )sl  Sess.. 
at  92.  reprinted  in  11975)  U.S.  Code  C:ong,  ft  Ad 
News  321 .  323.  See  also  Exchange  Act  Release  No. 
16410  (December  7.  1979).  at  13-14. 44  FR  72607. 
72608-09. 

'»■•  ID  US.C  78b.  78c.  73f.  78k.  78k-l(a)(3HB). 
780-1.  78q.  and  78w(a)- 

'^"The  text  refiects  the  latest  unofficial 
completion  of  the  ITS  Plan  supplied  by  the  ITSOC, 
including  all  previously  incorporated  amendments 
up  to  May  30.  1997. 


Federal  Register / Vol.  64,  No.  241 /Thursday,  December  16.  1999 / Notices 


70307 


(stock)  as  to  which  the  particular  ITS/ 
CAES  Market  Maker  is  so  registered. 

(18)-(25)  No  Change. 

1(26)  "19C-3"  security"  means  an 
Eligible  Security  that  is  not  a  "covered 
seciuity"  as  that  term  is  defined  in  SEC 
Rule  19C-3  as  in  effect  on  Mav  1.  1982.1 

1(27)](26; 

[(27A)]/26A; 

l(27B)l/26fl; 

1(27C)\126CI 

H27E)](26B) 

[I2m27) 

1(29)1/28; 

1(30)1/29; 

l(31)l/30; 

((32)I/31; 

1(33)1/32; 

1(34)1/33; 

((34A)]/3JAj 

[(34B)]/33B; 

1(35)1/34; 

l(36)l/3S; 

1(37)1/36; 

Setrtion  2.  No  Change. 

Section  3.  No  Change, 

Section  4.  No  Change. 

Section  5.  The  System. 

(a)  No  Change. 

(b)  General  Operation,  (i)  No  Change, 
(ii)  Selection  of  System  Securities. 

The  System  is  designed  to  accommodate 
trading  in  any  Eligible  Security  in  the 
case  of  any  ITS/CAES  Market  Maker, 
trading  in  one  or  more  ITS/CAES 
securities  in  which  he  is  registered  as 
such  with  the  NASD  for  the  purposes  of 
the  Applications.  The  partitndar 
securities  that  may  be  traded  through 
the  System  at  any  time  ("System 
securities")  shall  be  selected  by  the 
Operating  Committee.  The  Operating 
Committee  may  add  or  delete  System 
securities  as  it  deems  appropriate  and 
may  delay  the  commencement  of 
trading  in  any  Eligible  Security  if 
capacity  or  other  operational 
considerations  shall  require  such  delay. 
[ITS/CAES  securities  may  be  traded  by 
Exchange  ParticipanU  and  ITS/Ci\ES ' 
Market  Makers  as  provided  in  the  ITS 
Plan  and  other  System  securities  may  be 
traded  by  Exchange  Participants  as 
provided  in  the  ITS  Plan.) 

(c)-(d)  No  Change. 

Section  6.  No  Change, 

Section  7.  No  Change. 

Section  8.  No  Change. 

Section  9.  No  Change. 

Section  10.  No  Change. 

Section  11.  No  Change. 
•        *        •        *        * 

Dated:  (December  9.  1999. 

By  the  Commission. 
lonathui  G.  Katz, 
Secretary. 

IFR  Dot.  99-32555  Fileti  12-15-99;  8:45  am) 
■LUNG  COOE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  20,  1999. 

A  closed  meeting  will  be  held  on 
Tuesday,  December  21, 1999.  at  11:00 
a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552(c)  (4).  (8),  (9)(A)  and  (10)  and 
17  CFR  200.402(a)  (4),  (8),  (9)(A)  and 
(10),  permit  consideration  for  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  lohnson.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  21. 1999,  will  be:  Institution 
and  setUement  of  injunctive  actions; 
and  Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  the  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretar)'  at  (202)  942-7070. 

Dated:  December  13.  1999. 
lonathan  G.  Katz, 
Secretary. 

IFR  Doc.  99-32684  Filed  12-13-99;  4:34  pm| 
eiLUNG  COK  soia-ot-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42213;  File  No.  SR-NASO- 
99-71] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  ttie  National 
Association  of  Securities  Dealers.  Inc 
To  Delay  Date  of  Commencement  tor 
Providing  Nasdaq-Generated  Best  Bid/ 
Otter  Inside  Quotation  From  4:00  p.m. 
to  6:30  p.m.  Eastern  Time 

December  9.  1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  December 
3, 1999.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary-. 
The  Nasdaq  Stock  Market.  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  nde 
change  as  described  in  Items  I,  n,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  December  6, 
1999,  Nasdaq  filed  an  amendment  to  the 
proposed  rule  change.^  Nasdaq  has 
designated  this  proposal  as  one  wtiich 
does  not  significanUy  affect  the 
protection  of  investors  or  the  public 
interest,  and  does  not  impose  any 
significant  burden  on  competition  under 
section  19(b)(3)(A)  of  Uie  Act-"  and  rule 
1 9b-4(fK6)  thereunder,*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  defer,  until 
February  7,  2000,  the  date  by  which 
Nasdaq  will  commence  providing  an 
Inside  Quote.  Nasdaq  had  originally 
proposed,  and  received  Commission 
approval,  to  provide  an  Inside  Quote 
conmiencing  on  December  6, 1999. 


'ISU.SC  78sfli)(t) 

2  17CJT!240  19b-l 

■  See  December  6, 1999  letter  favunTttoinss 
Moian.  Estfuire.  Nasdaq,  to  Katherine  A.  Englaruj. 
Assistant  Director.  Division  of  Market  Regulation. 
SEC  (-Amendment  No.  1"!.  In  AroendnKmt  No.  1. 
Nasdaq  stales  that  it  received  a  letter  from  the 
Investment  Company  Institute  ("10")  in  wiiicb  the 
IQ  indicated  its  support  of  a  delay  in  the 
implementation  of  a  Nasdaq-genemled  best  bid/ 
offer  inside  quotation  ("Inside  Quote"!  until 
February  7.  2000 

M5U.S.C78s(bK3KA). 

M7CFR240  19b-«(n(6|. 
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Nasdaq's  commitment  to  provide  an 
Inside  Quote  after  the  regular  close  of 
the  Nasdaq  market  between  the  hours  of 
4:(X)  p.m.  and  6:30  p.m.  Eastern  Time  is 
part  of  a  currently-operating  pilot 
program  extending  the  availability  of 
several  Nasdaq  services  and  facilities 
until  6.30  p.m.  Eastern  Time.  That  pilot 
was  approved  by  the  Commission.''  and 
commenced  on  October  25.  1999. 
Nasdaq  has  designated  this  proposal  as 
non-controversial,  and  thus  eligible  for 
immediate  effectiveness  pursuant  to 
section  19(b)(3)(A)  of  the  Act '  and  rule 
igb-^(f)(6)  thereunder."  Nasdaq 
requests  that  the  Commission  waive 
both  the  30-day  pre-operative  waiting 
period  and  the  five-day  pre-flling  notice 
requirement  contained  in  rule  19b- 
4(f)(6)(iii).» 

Q.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  13.  1999,  the  Commission 
approved  a  pilot  program  expanding  the 
operating  hours  of  certain  Nasdaq 
services  and  facilities  until  6:30  p.m. 
Eastern  Time. '"  The  pUot  commenced 
on  October  25, 1999,  and  expanded, 
until  6:30  p.m.  Eastern  Time,  the 
operation  times  of  the  following 
services:  (1)  SelectNet  Service 
("SelectNet");  (2)  Automated 
Confirmation  Transaction  Service 
("ACT"'),  (3)  Nasdaq  Quotation 
Dissemination  Service  ("NQDS");  and 
(4)  Nasdaq  Trade  Dissemination  Service 
("NTDS"). 

Nasdaq  and  the  Commission  received 
expressions  of  concern  from  the  mutual 
fund  industry  regarding  its  ability  to 
modify  its  internal  automated  computer 


"  Sm  Snrurities  Eirhaoge  Act  Releas*  No.  42003 
(Odotw  13.  19991.  64  FR  56554  (Octobw  20, 1999) 
(NASD-SR-99-57). 

'  15  U  S.C  7Bi<bK3)(A). 

"17Cni24O.l9ll-4(0(61. 

•  n  cm  240.19l>-4(n(6)(>li|. 

**  Sm  S«curitiM  Exchange  Act  R«leaM  No.  42003 
(October  13.  19991,  M  FR  56554  (October  20,  1999) 
(NASD-SR-99-571. 


systems  to  calculate  in  a  timely  fashion 
the  value  of  securities  held  in  specific 
mutual  funds  if  Nasdaq  continued  to 
update  an  Inside  Quote  after  4:00  p.m. 
Eastern  Time.  In  response  to  these 
concerns,  the  NASD  has  decided  to 
defer  the  implementation  of  an  Inside 
Quote  from  its  currently-scheduled  start 
date  of  December  6,  1999,  to  February 
7,2000. 

Nasdaq  believes  that  such  deferral 
will  allow  mutual  fund  firms  a 
reasonable  opportunity  to  enhance  their 
internal  systems  prior  to  that  date. 
Nasdaq  also  believes  that  such  deferral 
strikes  a  balance  between  the  investor's 
need  for  enhanced  quote  and  trade 
collection  and  dissemination  after  the 
regular  close  of  the  Nasdaq  market,  and 
technological  constraints  faced  by  the 
mutual  fund  industry  concerning  its 
ability  to  price  accurately  the  securities 
held  in  those  funds. 

Nasdaq  l>elieves  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  Section  15A(b)(6) 
of  the  Act."  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited. 
Nasdaq  received  one  written  comment 
on  its  proposal  from  the  ICl,  in  which 
the  ICl  indicated  its  support  of  a  delay 
in  the  implementation  of  an  Inside 
Quote  until  Februarj-  7,  2000. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change,  as 
amended,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  '^  and 
Rule  19b-4(f)(6)  thereunder  '^  because 
the  proposal  (1)  does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest:  (2)  does  not  impose  any 


significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  provided  that  Nasdaq  has  given 
the  Commission  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date  of  the  proposed  rule  change, 
or  such  shorter  time  as  designated  by 
the  Commission. " 

Nasdaq  has  requested  that  the 
Commission  waive  the  five-day  pro- 
filing notice  requirement  contained  in 
Rule  19b-4(fl(6)(iii),''>  and  accelerate 
the  operative  date. 

The  Commission  finds  that  it  is 
appropriate  to  waive  the  five-day  pre- 
filing  notice  requirement,  and  to 
designate  the  proposal,  as  amended,  to 
become  operative  today,  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Specifically,  the  Commission 
believe  that  the  proposal  furthers  the 
goals  of  the  national  market  system  as 
reflected  in  Sections  llA(a)(l)(C)  (iii) 
and  (iv)  of  the  Act,"  Congress  found  in 
those  provisions  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities,  and  to  assure 
the  practicability  of  brokers  executing 
investors'  orders  in  the  best  market,  "rhe 
proposal  will  help  to  assure  the 
availabiUty  of  information  with  respect 
to  quotations  and  transactions  because  it 
will  allow  the  mutual  fund  industry  a 
reasonable  amoimt  of  time  to  adjust  its 
internal  systems,  thereby  helping  to 
enstu^  that  the  systems  operate 
accurately,  efficiently,  and  without 
disruption. 

The  Commission  also  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  15A  of  the  Act  <^  in  general,  and 
Section  15A(b)(6)  of  the  Act'"  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  ioiormation  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 


"  IS  U.S.C  78o-3(bl(6) 
"  15  U.S.C  78s(b)(3MA). 
"17  CFR  240.19b-4(n(e). 


■*  In  reviewing  this  propoiAl.  the  Commission  has 
considered  its  impact  on  efficiency.  competiUon. 
and  capital  formation.  15  U.S.C  7Sc<0- 

"  17  Cn«  24O.19b-4(0(6)(ill). 

»15  U.S.C.  78k-l(a)(l)(a  (iUI  and  (Iv). 

"15U.SX.780-3. 

••15U3.C7ao-3(bM«). 
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and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposal  accomplishes  these  objectives 
by  allowing  the  mutual  fund  industry  an 
opportunity  to  reconfigure  its  internal 
systems,  thereby  helping  to  ensure  a 
seamless  transition  to  a  time  when 
Nasdaq  provides  an  Inside  Quote  from 
4.00  p.m.  until  6:30  p.m.  Eastern  Time. 

For  these  reasons,  the  Commission 
finds  that  designation  of  the  proposal  to 
become  operative  today  is  consistent 
with  the  protection  of  investors  and  the 
public  interest. 

At  any  time  within  60  days  of  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
this  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  wUl  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-99-71.  and  should  be 
submitted  by  January  6.  2000. 

For  the  Comniission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
loiulliao  G,  Katz, 
Secretory', 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42214:  File  No.  SR-NASO- 
99-61] 

Salt-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Amending  Its  Rules  for 
the  Listing  of  Additional  Shares 

DetembiT  9.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereiinder.= 
notice  is  hereby  given  that  on  October 
19. 1999.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  wholly  ovraed  subsidiary  the 
Nasdaq  Stock  Market,  Inc.  ( 'Nasdaq  "), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1.  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice-to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  modify  the 
notification  requirements  under  the 
Nasdaq's  Listing  of  Additional  Shares 
("LAS  ")  Program  and  to  make 
conforming  changes  to  procedures  for 
calculating  the  related  LAS  fee.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  appears  in 
italic:  proposed  deletions  are  bracketed. 


4310.  Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security'  of  a  domestic  or  Canadian 
issuer  shall  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b),  and  (c)  hereof, 

(a)  No  change. 

(b)  No  change. 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
securit>'  shall  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 

(1)-(16)  No  change. 

(17)  The  issuer  shall  be  required  to 
(file  on  a  form  designated  by  Nasdaq 
notification  of  the  creation  of  a  stock 
option,  employee  stock  piuchase  or 
other  stock  remuneration  plan  or  the 
issuance  of  additional  shares  of  any 
class  of  securities  included  in  Nasdaq, 
except  for  the  issuance  of  additional 


''17CTR20O.3O-3(a)(12l. 


'15U.S.C78s(blll). 
'17CFR240.19b-4. 


shares  under  a  siock  option,  employee 
stock  purchase  or  other  stock 
remuneration  plan,  no  later  than  15 
calendar  days  prior  to  the  creation  of  the 
plan  or  the  issuance  of  additional 
shares!  notify  Nasdaq  on  the 
appropriate  form  no  later  than  IS 
calender  days  prior  to: 

lAI  estabfishing  a  slock  option  plan, 
purchase  plan  or  other  arrangement 
pursuant  to  which  stock  may  be 
acquired  by  officers  or  directors  without 
shareholder  approval;  or 

IB)  issuing  securities  that  may 
potentially  result  in  a  change  of  control 
of  the  issuer  or 

(CI  issuing  any  common  stock  or 
security  convertible  into  common  stock 
in  connection  with  the  acquisition  of  the 
stock  or  assets  of  another  company,  if 
any  officer  or  director  or  substantial 
shareholder  of  the  issuer  has  a  5%  or 
greater  interest  lor  if  such  persons 
collectively  have  a  10%  or  greater 
interest)  in  the  company  to  be  acquired 
or  in  the  consideration  to  be  paid;  or 

ID)  entering  into  a  transaction  that 
may  result  in  the  potential  issuance  of 
common  stock  for  securities  convertible 
into  common  stock)  greater  than  10%  of 
either  the  total  shares  outstanding  or  the 
voting  power  outstanding  on  a  pre- 
transaction  basis. 

(18H28)  No  change. 

(d)  No  change, 

4320.  Qualification  Requirements  for 
Non-Canadian  Foreign  Securities  and 
American  Depositary  Receipts 

To  qualify  for  inclusion  in  Nasdaq,  a 
5ecurit>'  of  a  non-Canadian  foreign 
issuer,  an  American  Depositary  Receipt 
(i\DR)  or  similar  seciuity  issued  in 
respect  of  a  security  of  a  foreign  issuer 
shall  satisfy  the  requirements  of 
paragraphs  (a),  (b)  or  (c).  and  (d)  and  (e) 
of  this  RiUe. 

(a)-(d)  No  change. 

(e)  In  addition  to  the  requirements 
contained  in  paragraph  (a),  (b)  or  (c), 
and  (d),  the  security  shall  satisfy  the 
following  criteria  for  inclusion  in 
Nasdaq: 

(1)-<14)  No  change. 

(IS)  The  issuer  shall  be  required  to 
(file  on  a  form  designated  by  Nasdaq 
notification  of  creation  of  a  stock  option, 
employee  stock  purchase  or  other  stock 
remuneration  plan  or  the  issuance  of 
additional  shares  of  any  class  of 
securities  included  in  Nasdaq,  except 
for  the  issuance  of  additional  shares 
under  a  stock  option,  employee  stock 
purchase  or  other  stock  remuneration 
plan,  no  later  than  1 5  calendar  days 
prior  to  the  creation  of  the  plan  or  the 
issuance  of  additional  shares.)  notify 
Nasdaq  on  the  appropriate  form  no  later 
than  15  calendar  days  prior  to: 
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(Aj  establishing  a  stock  option  plan, 
purchase  plan  or  other  arrangement 
pursuant  to  which  stock  may  be 
acquired  by  officers  or  directors  without 
shareholder  approval:  or 

(Bj  issuing  securities  that  may 
potentially  result  in  a  change  of  control 
of  the  issuer:  or 

fC)  issuing  any  common  stock  or 
security  convertible  into  common  stock 
in  connection  with  the  acquisition  of  the 
stock  or  assets  of  another  company,  if 
any  officer  or  director  or  substantial 
shareholder  of  the  issuer  has  a  5%  or 
greater  interest  (or  if  such  persons 
collectively  have  a  10%  or  greater 
interest)  in  the  company  to  be  acquired 
or  in  the  consideration  to  be  paid:  or 

ID)  entering  into  a  transaction  that 
may  result  in  the  potential  issuance  of 
common  stock  (or  securities  convertible 
into  common  stock)  greater  than  10%  of 
either  the  total  shares  outstanding  or  the 
voting  power  outstanding  on  a  pre- 
transaction  basis. 

(16H24)  No  change. 

(f)  No  change. 

4510.  The  Naadaq  National  Market^ 

(a)  Entry  fee 
No  change. 

(b)  Additional  Shares 

(1)  The  issuer  of  each  class  of  security 
that  is  a  domestic  issue  which  is  listed 
in  the  Nasdaq  National  Market  shall  pay 
to  The  Nasdaq  Stock  Market,  Inc.  the  fee 
set  forth  in  subparagraph  (2)  below  in 
connection  with  the  issuance  of 
additional  shares  of  each  class  of  listed 
security. 

(2)  The  fee  in  connection  with 
additional  shares  shall  be  S2,000  or  S.Ol 
per  additional  share,  whichever  is 
higher,  up  to  a  maximum  of  $17,500  per 
InotificationI  quarter  and  an  annual 
maximum  of  S35.000  per  issuer. 

(3)  (Calculation  of  the  fee  will  be)  The 
fee  will  be  calculated  and  assessed 
quarterly  based  on  the  [issuer 
notification  to  Nasdaq  of  the  issuance  of 
additional  shares  of  securities  as 
required  under  provisions  of  Rule 
4310{c)(17)|  issuer's  total  shares 
outstanding  as  reported  on  its  periodic 
reports  filed  with  the  SEC. 

(c)— (a)  No  change. 


'  The  NASD  has  filed  a  proposed  rule  change 
with  (he  Commission  to  tvvise  the  fees  it  charges 
issuers  listing  addiliooal  shares  on  the  Nasdaq 
National  Market  or  Nasdaq  SmallCap  Market  Under 
the  proposed  rule  change,  the  NASD  seeks  to 
modify  its  Rules  4510  and  4520  as  they  relate  to  the 
calculation  of  LAS  fees.  The  language  of  Rules  4510 
iind  4520  as  it  appears  here  has  been  marked  to 
show  changes  to  the  language  published  for 
comment  in  SR-N.\SD-99— *0.  See  Commission 
File  No.  SR-NASD-9^-40  and  Securities  Exchange 
Act  Release  No  42100  INnv.  4.  19991, 04  FR  81678 
(Nov.  12,  19S9I. 


4520.  The  Nasdaq  SmallCap  Market 

(a)  Entry  Fee 
No  change. 

(b)  Additional  Shares 

(1)  The  issuer  of  each  class  of  security 
that  is  a  domestic  issue  which  is  listed 
in  The  Nasdaq  SmallCap  Market  shall 
pay  to  The  Nasdaq  Stock  Market,  Inc. 
the  fee  set  forth  in  subparagraph  (2) 
below  in  connection  with  the  issuance 
of  additional  shares  of  each  class  of 
listed  security. 

(2)  The  fee  iaconnection  with 
additional  shares  shall  be  $2,000  or  $.01 
per  additional  share,  whichever  is 
higher,  up  to  a  maximum  of  SI  7,500  per 
[notification]  quarter  and  an  annual 
maximtmi  of  $35,000  per  issuer. 

(3)  [Calculation  of  the  fee  wiU  be)  The 
fee  will  be  calculated  and  assessed 
quarterly  based  on  [issuer  notification  to 
the  Association  of  the  issuance  of 
additional  shares  of  securities  as 
required  under  provisions  of  Rule 
4310(c)(17).l  the  issuer's  total  shares 
outstanding  as  reported  on  its  periodic 
reports  filed  with  the  SEC. 

(cMul  No  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rtile  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

I  A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  LAS  Program  has  been  employed 
by  Nasdaq  staff  to  monitor  compliance 
by  issuers  with  Nasdaq  listing  rules 
governing  shareholder  approval,  public 
interest  concerns,  reverse  mergers,  and 
voting  rights.  Since  1992,  all  Nasdaq 
issuers  have  been  required  to  file  a 
notification  upon  the  creation  of  a  stock 
option,  employee  stock  purchase,  or 
other  stock  remuneration  plan,  or  upon 
the  issuance  of  additional  shares  of  any 
class  of  securities  included  in  Nasdaq.* 


The  NASD  has  reviewed  the  current 
LAS  Program  and  is  filing  this  proposed 
rule  change  to  improve  efficiency  and  to 
eliminate  certain  administrative 
burdens  for  Nasdaq  staff  and  issuers 
arising  from  the  requirements  of  the 
current  LAS  program. 

The  NASD  believes  that  the  current 
LAS  Program  is  difficult  and  unduly 
time-consuming  to  administer. 
Specifically,  the  timing  of  the 
notification  required  by  the  cunent  LAS 
Program  varies  depending  on  the  nature 
of  the  specific  action  undertaken  by  an 
issuer  and,  as  a  result,  has  proved 
confusing  to  issuers  and  their  counsel. 
This  in  turn  has  led  to  delays  in  filing 
or  failures  to  comply  with  LAS  Program 
notification  and  fee  requirements. 
Furthermore,  the  NASD  believes  that, 
imder  the  current  LAS  Program,  it  is 
difficult  for  an  issuer  to  calculate  the 
number  of  shares  to  be  reported  for  LAS 
purposes  because  in  order  to  do  so  an 
issuer  must  track  the  number  of  shares 
approved  by  Nasdaq  according  to 
current  LAS  criteria  (a  number  not 
otherwise  monitored  by  issuers  and 
which  has  often  proved  difficult  for 
Nasdaq  staff  and  issuers  to  reconcile) 
instead  of  the  total  number  of  shares 
outstanding  reported  in  periodic  reports 
required  to  be  filed  with  the 
Commission. 

The  NASD  proposes  to  make  the 
following  changes  to  the  current  LAS 
Program: 

1 .  The  billing  aspect  of  the  LAS 
Program  would  be  separated  from 
required  compliance  reviews.  Under  the 
proposal,  issuers  will  be  billed  each 
quarter  for  any  increase  in  their  total 
shares  outstanding  ("TSO")  as  reported 
in  publicly  available  periodic  reports 
required  to  be  filed  with  the 
Commission.^  This  modification  would 
ensiue  that  the  LAS  Program  is 
administered  based  on  a  publicly 
disclosed  TSO  number  rather  than  on 
the  niunber  of  approved  shares 
currently  calculated  by  Nasdaq 
according  to  existing  LAS  criteria.  This 
modification  would  thereby  eliminate 
the  ciirrent  procedure  of  establishing  a 
baseline  number  of  shares  upon  an 
issuer's  initial  listing  as  well  as  the 


■  See  NASD  Rules  43tO(cHI7|  and  4320<eK15|. 
The  Commissitm  issued  an  order  granting 


permanent  approval  to  the  LAS  F'rogram  in  1993. 
See  Securities  Exchange  Act  Release  No.  31659 
(February  16. 19931.  58  FR  9584  (Feb.  22, 19931, 
(SR-NASD-92-27). 

^  Billing  for  all  issuers  would  be  conducted  on  a 
calendar  year  basis  and  LAS  Fees  would  then  be 
assessed  on  any  increase  in  the  TSO  number  set 
forth  in  an  issuer's  most  recent  periodic  report  filed 
with  the  Conunission  pursuant  to  .Section  1 3  or 
lS(d)  of  the  Act.  Telephone  convetsatioo  between 
Arnold  Colub,  Senior  Attorney.  Office  of  the 
General  Counsel.  Nasdaq,  and  Matthew  Boesch. 
Paralegal.  OivisloD  of  Market  {Regulation 
Commisaion,  on  December  6, 1999. 
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resultant  confusion  surrounding  when 
transactions  residting  in  new  shares 
being  issued  must  be  reported  to 
Nasdaq.  This  modification  would  also 
permit  Nasdaq  staff  to  rely  on  the 
publicly  reported  TSO  when  performing 
reconciliations. 

2.  The  process  of  reporting  to  Nasdaq 
would  be  streamlined  b>'  confining 
issuers'  notification  requirements  to 
those  transactions  implicated  by  the 
Nasdaq's  corporate  governance 
compliance  requirements.** 
Consequently,  notification  would  not  be 
required,  unless: 

(a)  a  stock  option  plan,  purchase  plan 
or  other  arrangement  is  established 
without  shareholder  approval;  or 

(b)  the  issuer  enters  into  a  transaction 
that  may  result  in  a  change  of  control: 
or 

(c)  the  issuer  issues  common  stock  or 
a  security  convertible  into  common 
stock  in  connection  with  the  acquisition 
of  the  stock  or  assets  of  another 
company,  if  any  officer  or  director  or 
substantial  shareholder  of  the  issuer  has 
an  interest  of  5%  or  more  (or  if  a  group 
of  such  persons  collectively  holds  an 
interest  of  10%  or  more}  in  the  company 
to  be  acquired  or  in  the  consideration  to 
be  paid:  or 

(d)  the  issuer  enters  into  a  transaction 
that  may  result  in  the  potential  issuance 
of  common  stock  (or  securities 
convertible  into  common  stock) 
representing  more  than  10%  of  either 
the  total  shares  outstanding  or  voting 
power  outstanding  on  a  pre-transaction 
basis. 

Under  the  proposed  rule  change,  all 
LAS  notifications  would  be  required  to 
be  filed  15  calendar  days  prior  to 
issuance  (except  for  stock  splits  and 
dividends  which  are  required  to  be  filed 
10  calendar  davs  prior  to  the  record  date 
pursuant  to  SEC  Rule  lOb-1 7  ').  This 
requirement  would  eliminate  the 
numerous  timing  requirements  under 
the  current  LAS  Program  and  enable 
Nasdaq  staff  to  consider  the  most 
current  information  when  evaluating 
such  transactions. 

The  NASD  believes  that  these 
proposed  changes  to  the  LAS  Program, 
if  approved,  will  improve  Nasdaq's 
administration  of  the  LAS  Program  by 
focusing  on  the  TSO  reported  publicly 
in  periodic  reports  required  to  be  filed 
with  the  Commission  instead  of  relying 
on  a  calculated  number  of  approved 
shares.  In  addition,  the  NASD  believes 
that  the  proposed  changes  will 
streamline  the  filing  requirements 
imposed  on  issuers  by  reducing  the 
filing  btuden  to  the  extent  that  no  filings 


wrill  be  required  for  issuances  that  do 
not  raise  corporate  governance 
concerns,  while  simultaneously 
streamlining  the  notification  filing  lime 
frame.  Finally,  the  NASD  believes  that 
the  proposed  changes  will  allow  Nasdaq 
staff  to  focus  on  larger  and  more 
coinplex  transactions  in  its  review  of 
issuers'  compliance  with  corporate 
governance  rules  and  other  continued 
listing  standards  by  eliminating  the 
current  requirement  that  issuers  file 
information  about  even  those  issuances 
that  do  not  generally  raise  these 
concerns  in  these  respects. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sections  15A(b)(5)  and 
(6) "  of  the  Act.  The  proposed  rule 
change  is  consistent  with  Section 
15A(b)(5)  as  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  using  the  Nasdaq  system.  The 
proposed  rule  change  will  alter  the 
fiwjuency  with  which  Nasdaq  collects 
LAS  fees  from  issuers  by  billing  these 
quarterly  rather  than  per  transaction:  the 
change  will  also  simplif\'  the 
computation  of  fees  owed  by  issuers  by 
basing  such  fees  on  changes  in  the  TSO 
rather  than  the  number  of  shares 
approved  for  issuance  according  to 
existing  Nasdaq  procedures.  The 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  as  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  does  not  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  As  noted 
above,  the  proposed  rule  change  is 
designed  to  reduce  the  number  of  LAS 
filings  required  of  issuers  and  to  thereby 
allow  Nasdaq  staff  more  lime  to  review 
those  share  issuances  that  may  be  in 
contravention  of  Nasdaq  corporate 
governance  rules  or  listing  standards. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

IC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  dale  of  <^ 

publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Iniititute  proceedings  to  determine 
whether  the  proposed  rule  cJiange 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi-ssion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Pubic  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-99-61  and  should  be 
submitted  by  lanuary  6.  2000. 

For  the  Cummission.  by  the  Division  of 
Market  Regulation,  puniuant  to  delegated 
aiithoritv.'^ 
lonathan  G.  Katz, 
Secretary'. 

(FR  Doc.  99-32957  Filed  1 2-15-99:  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  3176] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Detennlnatlons:  "The 
Dead  Sea  Scrolls" 

AGENCY:  Uoited  States  Department  of 
State. 

AcmON:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459  ),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2661,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1.  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "The  Dead 
Sea  Scrolls,"  imported  &om  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Field  Museum,  Chicago, 
Illinois,  from  on  or  about  March  10. 
2000  to  on  or  about  June  1 1 ,  2000,  is  in 
the  national  interest. 

The  action  of  the  United  States  in  this 
matter  and  the  immunity  based  on  the 
application  of  the  provisions  of  law 
involved  does  not  imply  any  view  of  the 
United  States  concerning  the  ownership 
of  the  exhibit  objects.  Further,  it  is  not 
based  upon  and  does  not  represent  any 
change  in  the  position  of  the  United 
States  regarding  the  status  of  Jerusalem 
or  the  territories  occupied  by  Israel 
since  1967.  See  Letter  of  September  22, 
1978.  of  President  jimmy  Carter, 
attached  to  the  Camp  David  Accords, 
reprinted  in  7B  Dept.  of  State  Bulletin 
11  (October  1978):  Statement  of 
September  1.  1982,  of  President  Ronald 
Reagan,  reprinted  in  82  Dept.  of  State 
Bulletin  23  (September  1982). 

Public  Notice  of  these  Determinations 
is  ordered  to  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Jacqueline  H. 
Caldwell.  Attorney-Adviser.  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-5078).  The 
address  is  U.S.  Department  of  State,  SA- 
44:  301-4th  Street,  SW,  Room  700, 
Washington,  DC  20547-0001. 


Dated:  December  8. 1999. 
Williun  B.  Bader, 

Assistant  Secntary  of  State.  Bureau  of 

Educational  and  Cultural  Affairs,  Department 

ofState. 

IFR  Doc.  99-32662  Filed  12-15-99:  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  3177) 

Public  Diplomacy  and  Public  Affairs; 
Book  Donation/Information 
Technology  Services  Program 

NODCE:  Request  for  proposals. 

SUMMARY:  The  Office  of  Geographic 
Liaison  (IIP/G)  announces  an  open 
competition  for  a  book  donation/ 
information  technology  services 
program.  Private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)(3}  may  submit  proposals  to: 
implement  a  book  donation  program  in 
Eastern  Europe  and  the  NIS:  build  upon 
programs  outside  the  former  Coirununist 
bloc  in  transition  around  the  world, 
particularly  in  Africa:  provide 
educational  materials  for  the  victims  of 
civil  strife  as  requested  by  the 
Department:  and  make  available  Internet 
and  Information  Technology  training  in 
conjunction  with  the  provision  of  books. 

Program  Information:  Overview:  The 
grant  requires  the  successful  applicant 
to  match  federal  with  support  from  non- 
governmental sources  such  as: 
Foundations:  professional,  ethnic,  and 
fraternal  organizations  and  individuals: 
provide  primarily  new  books,  CD- 
ROMS,  educational  videocassettes  and 
other  educational  materials  (with  no 
medical  titles  to  be  sent  under  the  grant 
and  no  more  than  15%  of  the  total 
volumes  shipped  having  been  used); 
have  in  place  ongoing,  sustainable 
relationships  with  NGO  partners  in  the 
coimtries  covered  under  the  grant  to 
ensure  effective  distribution  and 
tracking  of  donated  materials:  send 
booklists  in  advance  to  the  overseas 
partners  for  selection  to  ensure  that  only 
requested  materials  are  shipped  under 
the  grant:  employ  electronic  mail  and 
the  Internet  in  the  provision  of  booklists 
and  the  dissemination  of  information 
about  the  program;  and  (if  necessary) 
train  partners  in  the  use  of  same: 
respond  to  the  differing  and  changing 
needs  of  partners  by  making  available 
materials  in  wide  ranges  of  subjects  and 
educational  levels:  plan  and  host 
Partner  meetings  in  the  U.S.  and  abroad 
as  requested.  The  grantee  must  have 
demonstrable  experience  assessing  book 


donation  and  information  technology 
training  programs  abroad. 

Guidelines:  The  grant  is  expected  to 
commence  January  1 ,  2000  and  end 
December  31,  2000. 

Budget  Guidelines:  Grants  awarded  to 
eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Awards  may  not  exceed 
5200,000.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Please  refer  to 
the  Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  nP/G3434 
concerning  this  RFP  should  reference 
the  above  title  and  number  lIP/G-1 . 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Geographical  Liaison,  IIP/G, 
4th  Floor  V.S.  Department  of  State.  301 
4th  Street,  S.W.,  Washington,  D.C. 
20547. The  solicitation  package  may  be 
obtained  by  calling:  202  619  5876, 
requesting  by  fax  at  202  619  4879  or  by 
contacting  the  program  officer  Ron 
Ungaro  at  rungaro@usia.gov.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Program 
Officer  Ron  Ungaro  on  all  other 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed. 
Department  staff  may  not  discuss  this 
competition  with  applicants  until  the 
proposal  review  process  has  been 
completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
following  website  at  http://e.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  IIP/C  Office 
of  Geographic  Liaison  by  5  p.m. 
Washington,  DC  time  on  January  9, 
2000.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 
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Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  Office  of 
Geographic  Liaison,  Attention:  Patricia 
Tyson,  Ref.:  UP/G-1.  4th  Floor  South. 
301  4th  Street,  SW.  Washington,  DC 
20547. 

Diversity.  Freedom  and  Democracy 
Guidelines 

"Diversity"  should  be  interpreted  in 
the  broadest  sense  and  encompass 
differences  including,  but  not  limited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status  and  physical  challenges. 
Applicants  are  strongly  encoiuaged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  "Support  for  Diversity"  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  nP/G.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  return  fluids  that  have 
not  been  accounted  for  properly. 

nP/G  therefore  requires  all 
organizations  use  y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing]  both  before 
and  after  the  begirming  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

Review  Process 

IIP/G  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  Department  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  Legal 


Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Coordinator  for  International 
Information  Programs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  Department's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Office's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Department's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6  Institutional  Capacity:  Proposed 
personnel  and  institutional  resoiuces 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  grants  as 
determined  by  Department  Grant  Staff. 
The  Department  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Department 
support)  ensiuing  that  Department 
supported  programs  are  not  isolated 
events. 


9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  sur\'ey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

1 1 .  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions.  Proposals  must  include 
documented  sources  of  matching  fimds 
prescribed  in  the  aimouncement. 

12.  Value  to  US-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  the  U.S. 
Department  of  Stale's  geographic  area 
desk  and  overseas  officers  of  program 
need,  potential  impact,  and  significance 
in  the  partner  country(ies). 

Autliority:  Overall  grant  making  authontv 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
19B1.  Public  Law  B7-256,  as  amonded.  also 
known  a.s  the  Fulbright-Hays  Act,  The 
purpose  of  the  Act  is  "to  enable  the 
Covemmeni  of  the  United  States  to  incnMse 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries  .  .  .;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  Slates  and  other  nations 
.  .  .  and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  pearefuj  nilallons 
between  the  IJnited  States  and  the  other 
countries  of  the  world." 

NoUce 

The  terms  and  conditioiis  published 
in  this  RFP  arc  binding  and  may  not  be 
modified  by  any  Department 
representative  Explanatory'  information 
provided  by  the  Department  that 
contradicts  published  language  will  not 
be  binding.  Issuance  of  the  RFP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Govermnent.  The  Department 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
ax'ailability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 
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Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  department 
procedures. 

Dated:  December  7,  1999. 
Evelyn  S.  Liebennon. 
Under  Secretary  for  Public  Diplomacy  and 
Public  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  99-32663  Filed  12-15-99;  8:45  ami 
aUMO  CODE  <71l>-n-P 


OEPARTMEKT  OF  TRANSPORTATION 

Faderal  Transit  Administration 

FTA  Rscal  Year  2000  Apportionments, 
Allocations  and  Program  Information; 
Notice  of  Changes  and  Correctlona 

AGENCY:  Federal  Transit  Administration 

[FTA).  DOT. 

ACTION:  Notice:  Changes  and 

Corrections. 

SUPPLEMENTARY  INFOflMATKM:  This 
notice  announces  changes  to  program 
allocations  previously  published  in  the 
Department  of  Transportation,  Federal 
Transit  Administration  Notice  entitled 
"FTA  Fiscal  Year  2000  Apportionments, 
Allocations  and  Program  Information: 
Notice,"  dated  October  28. 1999. 
FOR  FUftTHER  MFOflMATION  CONTACT: 
Patricia  Levine,  Director.  Office  of 
Resource  Management  and  State 
Programs,  at  (202)  366-2053. 

I.  Changes  to  FTA  FY  2000  New  Starts 
and  Bus  Allocations 

On  November  29.  1999,  President 
Clinton  signed  into  law  the  Fiscal  Year 
(FY)  2000  Consolidated  Appropriations 
Act  (Pub.  L.  106-113).  One  provision  of 
the  Act  provides  for  an  across  the  board. 
Government-wide  reduction  in 
spending  of  the  discretionary  budget 
authority  for  FY  2000.  A  second 
provision,  makes  available  $6  million 
from  the  Mass  Transit  Account  of  the 
Highway  Trust  Fund  for  new  transit 
protects. 

The  FY  2000  Consolidated 
Appropriations  Act  requires  a 
government-wide  reduction  of  0.38 
percent.  The  actual  amount  of 
reductions  may  vary  among  programs. 
The  Federal  transit  share  of  diis 
reduction  totals  SI  7.6  million.  Since  the 
formula  programs  provide  the  primary 
sources  of  Federal  transit  assistance,  are 
distributed  to  all  states  and  tubanized 
areas,  and  have  already  been  used  by 
grantees  to  develop  plans  for  FY  2000, 
no  reductions  will  be  assessed  against 
these  programs.  No  reduction  is  being 


assessed  against  the  Job  Access  and 
Reverse  Commute  program  so  as  not  to 
hinder  progress  in  welfare  reform,  a 
national  priority.  Thus,  the 
congressionally  mandated  SI  7.6  million 
reduction  is  being  taken  from  the  New 
Starts  and  Bus  programs  under  the 
Capital  Investment  Grants  account  and 
the  National  Research  program  under 
the  Transit  Plamiing  and  Research 
account  resulting  in  a  net  reduction  of 
1.15  percent  in  each  of  these  accounts. 
FTA  published  a  Federal  Register 
Notice  dated  October  28,  1999  (64  FR 
58211-58263)  which  included  the 
allocations  for  projects  under  these 
programs  as  contained  in  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  2000  (Pub.  L.  106-69).  The 
revised  allocations  for  the  New  Starts 
Program  (Table  B)  and  the  Bus  Program 
(Table  9)  are  contained  in  amendments 
to  Tables  8  and  9  which  may  be  found 
on  the  FTA  website  at:  (http:// 
www.fta.dot.gov/office/program/ 
aa.html.  An  additional  table  displays 
the  project  specific  adjustments  made 
under  the  National  Research  program. 

The  new  projects  specified  under  the 
FY  2000  Consolidated  Appropriations 
Act  are  listed  below  and  in  the  Table  9 
amendment.  These  projects  were  not 
subject  to  the  1.15  percent  reduction, 
but  three-fourths  percent  for  oversight 
has  been  deducted,  in  accordance  with 
Section  5327  of  49  U.S.C. 


Stale  and  projecl 

Alk>cation 

AK:  Anchorage,  Alaska  2001 
Special  Olympics  Winter 
Games  buses  and  bus  fadB- 
ties 

$2  481  250 

CA:  Sanla,  Oarita,  California 
bus  maintenance  facility  

MN:  Twin  Cities,  Minnesota 
metropolitan  buses  and  bus 
ladlities  

NE:  Uncoln,  Nebraska  bus 
maintenance  fadlity  

744.675 

1,736.875 
992.500 

Total  Allocation 

S.9S5.000 

n.  Correctiona 

FTA  Correction 

A.  In  TABLE  10,  Federal  Transit 
Administration,  FY  2000  lOB  ACCESS 
AND  REVERSE  COMMUTE  PROGRAM 
ALLOCATIONS,  on  page  58258,  the 
State  designation  for  the  "Central  Kenai 
peninsula  public  transportation  task 
force,"  project  was  incorrectly  identified 
as  "GA"  (Georgia).  The  correct  State 
designation  is  "AK"  (Alaska). 

B.  In  Table  9  on  page  58247-58248: 
1.  The  figure  for  "Cedar  Rapids 

intermodal  facility"  project  amended  to 


read  $3,340,000 — a  reduction  of 
$160,000: 

2.  Added  new  project:  "Iowa — Mason 
City,  bus  facility"  for  $160,000: 

3.  Changed  project  description  for 
"Colorado  Association  of  Transit 
Agencies "  project  to  "Colorado  buses 
and  bus  facilities ': 

4.  Changed  project  description  for 
"Kansas  Public  Transit  Association 
buses  and  bus  facilities"  project  to 
"Kansas  buses  and  bus  facilities". 

Issued  on:  December  9. 1999. 
Nuria  I.  Fernandez, 
Acting  Administrator. 

(FR  Doc.  99-32463  Filed  12-15-99:  8:4S  am) 
BLUNO  CODE  WII>-<7-f 


DEPARTMENT  OF  TRANSPORTAIKM 

Researcfi  and  Special  Programs 
Administration 

[Docket  RSPA-98-49S7:  Notk»  12) 

Notice  of  Extension  of  Existing 
Information  Collection 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Request  for  OMB  approval  and 
public  comments. 

StJMMARY:  fts  required  by  the  Paperwork 
Reduction  Act  of  1995,  die  Research  and 
Special  Programs  Administration 
(RSPA)  published  a  notice  seeking 
public  comments  on  a  proposed  renewal 
of  an  information  collection  for  the 
Alcohol  Misuse  Prevention  Program  for 
Pipeline  Operators  (64  FR  54065. 
October  5. 1999).  No  comments  were 
received.  This  information  collection 
requires  gas  pipelines,  hazardous  liquid 
pipelines,  and  liquefied  natural  gas 
(LNG)  operators  to  document  their 
alcohol  misuse  prevention  programs. 
The  public  has  an  additional  30  days  to 
comment  on  the  extension  of  this 
information  collection  requirement. 
DATES:  Comments  on  this  notice  must  be 
received  January  18,  2000. 
ADDRESSES:  Comments  shoiUd  identify 
the  docket  number  of  this  notice,  RSPA- 
98—4957,  and  be  mailed  directly  to  the 
Office  of  Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW,  Washington,  DC  20503. 
Attn:  RSPA  Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  FeU.  Office  of  Pipeline  Safety. 
Research  and  Special  Programs 
Administration.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590,  (202)  366-6205 
or  by  electronic  mail  at 
marvin.felI@rspa.dot.gov. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Alcohol  Misuse  Prevention 
Program. 

OMB  Number.  2137-0587. 

Type  of  Request:  Extension  of  an 
existing  information  collection. 

Abstract:  Alcohol  misuse  has  been 
identified  by  the  Federal  Government  as 
a  significant  danger  to  safety  in  the 
United  States,  and  it  is  reasonable  to 
assume  that  the  problem  exists  in  the 
gas  pipeline,  hazardous  liquid  pipeline, 
and  liquefied  natural  gas  (LNG) 
industries.  The  potential  harmful  effects 
of  alcohol  misuse  on  safe  pipeline  and 
LNG  facility  operations  warrant  the 
comprehensive  alcohol  misuse  testing 
regulation  imposed  on  the  pipeline 
industry.  The  regulations  at  49  CFR  part 
199  require  information  collection  for 
an  alcohol  misuse  prevention  plan  and 
associated  testing  records. 

Respondents:  Gas  pipelines, 
hazardous  liquid  pipelines,  and 
liquefied  natural  gas  (LNG)  facility 
operators. 

Estimate  of  Burden:  6  hours  per 
operator. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Burden:  10,278 
hours. 

Estimated  Number  of  Respondents: 
1,713. 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Facility, 
Plaza  401.  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW. 
Washington.  DC  20590  from  9  a.m.  to  5 
p.m..  Monday  through  Friday  except 
Federal  holidays.  They  also  can  be 
viewed  over  the  Internet  at  http:// 
dms.dot.gov. 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (cj 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 


Issued  In  Washington.  DC  on  December  13. 
1999. 

Richard  Huriaux. 

Manaf^er.  Program  Development 

IFR  Doc.  99-32594  Filed  12-l.'>-99;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

[Treasury  Dir«ctiva  Number  1 3-20) 

Delegation  of  Autliorlty  for 
Administering  ttie  District  of  Columbia 
Rettrement  Programs 

Dated;  December  3,  1999. 

1.  Purpose 

The  National  Capital  Revitalization 
and  Self-Govemment  Improvement  Act 
of  1997,  Title  XI  of  Pub.  L.  105-33(111 
Stat.  251.  712),  as  amended,  (the  "Act"), 
transferred  to  the  Secretary  of  the 
Treasury  certain  responsibilities  with 
respect  to  the  retirement  programs  for 
District  of  Columbia  police  officers, 
firefighters,  teachers,  and  judges  (the 
"Retirement  Programs").  The  purposes 
of  this  Directive  are  to:  (a)  establish  the 
Office  of  DC  Pensions;  and  (b)  delegate 
authority  to  the  Director.  Office  of  DC 
Pensions,  to  carry  out  Treasury's 
responsibilities  vidth  respect  to  the 
Retirement  Programs. 

2.  Delegation 

a.  The  Office  of  DC  Pensions  is  hereby 
established  within  the  Departmental 
Offices.  The  Office  of  DC  Pensions  shall 
be  headed  by  the  Director.  The  Director 
reports  to  the  Assistant  Secretary  for 
Management  and  Chief  Financial 
Officer.  The  Director  is  responsible  for 
establishing  operating  policies  and 
guidelines  and  carrying  out  Treasiuy's 
responsibilities  with  respect  to  the 
Retirement  Programs. 

b.  Pursuant  to  Treasury  Order  (TO) 
102-23,  this  Directive  delegates  to  the 
Director.  Office  of  DC  Pensions,  all 
duties,  powers,  rights,  and  obligations 
vested  by  TO  102-23  in  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer  with  respect  to  the 
Retirement  Programs,  subject  to  the 
following  conditions. 

(1)  If,  in  the  judgment  of  the  Director, 
a  matter  has  the  potential  for  significant 
public  interest,  involves  unusual  or 
extraordinary  spending  commitments, 
or  otherwise  requires  consideration  by 
policy  level  Treasury  officials,  the 
Director  shall  consult  with  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer  before  taking  action 
with  respect  to  that  matter. 


(2)  The  Director,  in  issuing 
regulations  and  in  taking  administrative 
actions  (such  as  personnel,  procurement 
and  financial  management  functions), 
shall  act  in  conformity  vrith  Treasury- 
Orders  and  Directives,  and 
Departmental  Offices  Directives, 
otherwise  applicable  to  these  functions. 

a.  The  Director.  Office  of  DC  Pensions, 
shall  be  a  designee  of  the  Secretary  for 
purposes  of  Section  11003(15)  of  the 
Act.  and  for  any  similar  statutory 
provision  vrith  respect  to  the 
administration  of  the  Retirement 
Programs.  Any  person  or  entity 
receiving  authority  under  paragraph  3. 
below  also  may  be  a  designee  of  the 
Secretary  for  these  purposes. 

3.  Redelegation 

The  authority  granted  to  the  Director. 
Office  of  DC  Pensions,  by  this  Directive, 
may  be  redelegated.  and.  to  the  extent 
authorized  by  the  Act.  may  be  conferred 
upon  a  person  or  entity  outside  the 
Department,  except  that  the  authority  to 
issue  regulations  with  respect  to  the 
Retirement  Programs  as  authorized  by 
the  Act  may  not  be  redelegated  or 
conferred  upon  another  person  or  entity. 

4.  Authorities 

a.  TO  102-23.  "Delegation  of 
Authority  With  Respect  to  Retirement 
Programs  for  District  of  Columbia 
Employees."  dated  June  23. 1999. 

b.  The  National  Capital  Revitalization 
and  Self-Govemment  Improvement  Act 
of  1997,  Title  XI  of  Puh  L.  105-33  (111 
Stat.  251.  712).  as  amended. 

5,  Cancellation 

a.  Treasury  Directive  13-20, 
"Delegation  of  Responsibilities  Relating 
to  the  Transfer  of  the  District  of 
Columbia  Pension  Systems."  dated  May 
7.  1998,  is  superseded. 

b.  Memorandum  from  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer  to  the  Treasury 
Manager,  DC  Pensions  Project, 
"Delegation  of  Authority  for  the  DC 
Pensions  Project,"  dated  June  25.  1999, 
is  canceled. 

6,  Office  of  Primary  Interest 

Office  of  DC  Pensions.  Office  of  the 
Assistant  Secretary  for  Management  and 
Chief  Financial  Officer. 
Nancy  Killefiir, 

Assistant  Secretary'  for  Management  and 
Chief  Financial  Officer 

IFR  Doc.  99-32552  Filed  12-15-99: 8:45  ami 
BaiMO  cooe  «io-K-r 
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Register.  Agency  prepared  corrections  are 
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the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 
Federal  Regulatory  Commission 

[Docket  No.  RPOO-1 24-0001 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

Correction 

In  notice  document  99-32125, 
appearing  on  page  69520.  in  the  issue  of 
Monday.  December  13.  1999,  the  docket 
line  should  appear  as  set  forth  above. 
(PR  Doc.  C9-32125  Filed  12-15-99;  8:45  ami 
BH.UNO  CODE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  144 
[FRL-6482-2] 

RIN  204O-AB83 

Revisions  to  the  Underground 
injection  Control  Regulations  for  Class 
V  Injection  Wells 

Correction 

In  rule  docimiBnt  99-31048, 
beginning  on  page  68546,  in  the  issue  of 
Tuesday,  December  7, 1999,  make  the 
following  correction: 

§144.88    [Conwrted] 

On  page  68571,  in  §  144.88(a)(1),  in 
the  table,  in  the  third  colunm,  in  the 
first  line,  "April  5,  2000"  should  read 
"April  5,  2005". 

[FR  Doc.  C9-31D4B  Filed  12-15-99;  8:45  am) 
eiLUNQ  CO0£  1505-01-0 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1309 
[DEA  NUMBER  185-P] 
RIN  1117-AA50 

Cfiemical  Registration  and 
Rsreglstration  Fees 

Correction 

In  proposed  rule  document  99-30960 
beginning  on  page  67216  in  the  issue  of 
Wednesday,  December  1, 1999,  make 
the  following  corrections: 

1.  On  page  67217,  in  the  first  column, 
in  the  first  paragraph,  in  the  second  to 
last  line  "the"  should  read  "ten". 

2.  On  page  67218,  in  the  table,  the 
second  and  third  entries  ".043"  and 
"064"  should  read  "0.43"  and  "0.64" 
respectively. 

3.  On  page  67220,  in  the  first  column, 
under  Regulatory  Flexibility  Act,  nine 
lines  from  the  bottom,  "$447"  should 
read  "$477". 

|FR  Doc.  C9-30960  Filed  12-15-99;  8:45  ami 
BIUIHOCOOE  1506-01-O 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  52 
Approval  and  Promulgation  of 
Implementation  Plans;  One-Hour  Ozone 
Attainment  Demonstration  for  Various 
State's  Ozone  Nonattainment  Areas; 
Proposed  Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FHL-6S01-7I 

Notice  of  Proposed  Actions  on 
Attainment  Demonstrations  (or  tf»e 
One-Hour  National  Ambient  Air  Quality 
Standards  for  Ozone 

AGENCY:  Environmental  Protection 

Agenc)'  (EPA). 

ACTION:  Notice  of  proposed  actions. 

SUMHARY:  This  document  announces 
that,  elsewhere  in  today's  Federal 
Register.  EPA  is  proposing  individually 
to  approve  or  conditionally  approve, 
and,  in  the  alternative,  to  disapprove 
attaiiunent  demonstration  State 
implementation  plans  (SIPs  or  plans)  for 
ten  areas  in  the  eastern  United  States 
that  are  not  in  attaiimient  of  the  1-hour 
health  and  welfare-based  national 
ambient  air  quality  standards  (NAAQS 
or  standard)  for  ground-level  ozone. 
These  areas  are  designated  as 
nonattainment  for  the  ozone  standard. 
The  SIP  demonstrations  were  prepared 
and  forwarded  to  EPA  from  States  and 
the  District  of  Columbia  (D.C.)  where 
the  nonattaiiunent  areas  are  located. 
They  were  submitted  to  meet  the 
requirements  of  Title  1  of  the  Clean  Air 
Act  (CAA).  The  nonattainment  areas  on 
which  EPA  is  proposing  action  are 
listed  in  the  SUPPl£MENTARV 
INFORMATION  section  according  to  the 
EP.^  Regional  Office  in  which  they  are 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  this 
document  should  be  directed  to  Sharon 
Reinders,  (919)  541-5284.  Your 
comments  or  questions  about  a  specific 
area  should  be  directed  to  the  EPA 
Regional  Office  representative  identified 
in  the  SUPPlfMENTARY  section. 
Information  on  how  to  contact  the 
Regional  Office  appears  in  the 
document  for  each  individual  area. 
SUPPLEMENTARY  INFORMATION:  The 
nonattainment  areas  on  which  EPA  is 
proposing  action  are  listed  in  the 
following  according  to  the  EPA  Regional 
Office  in  which  they  are  located: 

Region  1 — Greater  Connecticut  (CTT) 

The  Connecticut  portion  of  the  New 
York-Northern  New  Jersey-Long  Island 
area  Springfield  (Western 
Massachusetts)  (MA). 

Region  n — New  York-Northern  New 
Jersey-Long  Island  (NY-NJ-CT) 

The  New  Jersey  portion  of  the 
Philadelphia-Wilniington-Trenton  area. 


Region  lU— Baltimore  (MD) 

Philadelphia-Wilmington-Trenton 
(PA-NJ-DE-MD)  MetropoUtan 
Washington  (DC-MD-VA). 

Region  IV— Atlanta  (GA) 

Region  V — ^Milwaukee-Racine  (WIJ 

Chicago-Gary-Lake  County  (IL-IN). 

Region  VI — Houston-Galveston-Brazoria 
(TX) 

Your  conunents  or  questions  about  a 
specific  area  should  be  directed  to  the 
EPA  Regional  Office  representative 
identified  as  follows: 

Regional  Offices 

Region  I— Richard  Burkhart  (617)  918- 

1664, 
Region  11— Paul  Truchan  (212)  637-4249 

or  Kirk  Wieber  (212)  637-3381. 
Region  III— Dave  Arnold  (215)  814- 

2172, 
Region  IV— Scott  Martin  (404)  562- 

9036, 
Region  V— Edward  Doty  (312)  886-6057 

or  Michael  LesUe  (312)  353-6680, 
Region  VI— Guv  Donaldson  (214)  665- 

7242. 

The  CAA  and  several  guidance 
memoranda  issued  earlier  by  EPA 
provide  relevant  background 
information  for  the  specific  rulemaking 
proposals  appearing  in  today's  Federal 
Re^ster.  The  important  CAA  sections 
■  and  EPA  guidance  are  described  below 
and  in  the  documents  on  individual 
areas  elsewhere  in  today's  Federal 


In  1990,  Congress  amended  the  CAA 
to  address,  among  other  things, 
continued  nonattainment  of  the  ground- 
level  ozone  NAAQS.  PubUc  Law 
101-549. 104  Stat.  2399  codified  at  42 
U.S.C,  7401-7671q  (1991).  The  CAA,  as 
amended,  divides  1 -hour  ozone 
nonattainment  areas  into,  in  general, 
five  classifications  based  on  ozone  air 
quaUty  concentrations  (marginal, 
moderate,  serious,  severe,  and  extreme 
nonattainment):  and  establishes  specific 
requirements,  including  SIP  submittal 
and  attairunent  dates,  for  each 
classification.  CAA  sections  107(d)(1)(C) 
and(4),  and  181. 

The  CAA  also  requires  States  to 
submit  a  SIP  to  provide  for  attaiiunent 
of  the  l-hoiu*  ozone  standard  which 
includes  a  demonstration  of  attainment 
(including  air  quality  modeling)  for  the 
nonattainment  area,  as  well  as  emission 
control  measures  needed  to  attain  by  the 
attainment  date.  CAA  section 
182(c)(2)(A)  and  (d).  In  addiUon.  the 
CAA  requires  States  to  submit  a  SIP  for 
serious  and  severe  nonattaiiunent  areas 
which  provide  for  emissions  reductions 
of  9  percent  from  their  baseUne 


emissions  for  each  3-year  period  from 
1997  until  the  area's  attainment  date  (9 
percent  rate-of-progress  SIPs).  The  CAA 
section  182(c)(2)(B)  and  (d)  establishes 
November  15.  1994.  as  the  required  date 
for  these  SIP  submittals. 

Notwithstanding  significant  efforts  by 
the  States,  EPA  determined  that  the 
States  were  not  able  to  meet  the 
November  15, 1994  deadline  for  the 
required  SIP  submissions  because  of  the 
complexity  of  the  ozone  problem  and 
the  recognition  that  intrastate  emissions 
reductions  alone  would  not  be  sufficient 
to  reach  attaiiunent.  On  March  2, 1995, 
EPA  Assistant  Administrator  Mary  D. 
Nichols  sent  a  memorandum  to  EPA 
Regional  Administrators  indicating  that 
many  States  had  been  unable  to  adopt 
and  submit  attainment  and  9  percent 
rate  of  progress  SIPs  within  the 
deadlines  prescribed  by  the  CAA  due  to 
interstate  ozone  transport  beyond  their 
control.  The  March  2, 1995 
memorandum  called  for  a  collaborative 
process  among  the  States  in  the  eastern 
half  of  the  country  to  evaluate  and 
address  transport  of  ozone  and  its 
precursors.  This  memorandum  led  to 
the  formation  of  the  Ozone  Transport 
Assessment  Group  (OTAG). '  After  a 
comprehensive  study  of  air  pollution 
transport  in  the  eastern  United  States. 
OTAG  concluded  that  transport  of 
ozone  and  its  precursors  is  significant 
and  should  be  reduced  regionally  to 
enable  States  in  the  eastern  half  of  the 
country  to  attain  the  ozone  NAAQS.  To 
allow  time  for  the  (3TAG  study  to  be 
addressed  in  the  individual 
nonattainment  area  SIPs,  EPA  provided 
until  April  1998  to  submit  certain 
portions  of  the  attaiiunent 
demonstration  and  9  percent  rate-of- 
progress  SIPs.  The  States  generally 
submitted  the  SIPs  between  April  and 
October  1998;  some  States  are  still 
submitting  additional  revisions  as 
described  in  the  individual  proposed 
rulemaking  actions. 

Six  environmental  organizations  have 
filed  a  complaint  in  U.S.  District  Court 
regarding  EPA's  failure  to  promulgate  a 
Federal  implementation  plan  (FIP)  for 
each  of  these  areas  in  the  absence  of 
fully  approved  attainment 
demonstrations  for  the  areas.  In 
response  to  that  lawsuit,  EPA  has 
entered  into  a  consent  decree  to  settle 
these  claims.  The  consent  decree 
provides  a  framework  for  further  action 
regarding  the  ozone  attainment 
demonstrations  for  these  areas  and 
establishes  dates  for  future  EPA 


'  Letter  from  Mary  A.  C^de.  Director.  Stale  of 
IllinoU  En%'iroDmeQla)  Protection  Agency  to 
Environmental  Commissioners  of  States  (EOOS) 
Member,  dated  April  13.  ISSS. 
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rulemaking  action.  In  particular,  the 
consent  decree  establishes  dates  by 
which  EPA  is  to  determine  the  adequacy 
of  the  motor  vehicle  emission  budgets 
associated  with  the  attainment 
demonstrations  for  the  areas  and 
deadlines  by  which  EPA  is  to 
promulgate  FIPs  for  areas  for  which  it 
has  not  approved  attainment 
demonstration  and  9  percent  rate-of- 
progress  SIPs.  (A  copy  of  the  consent 
decree  is  being  placed  in  the  dockets  for 
the  proposals  regarding  the  attainment 
demonstrations.)  The  consent  decree, 
which  is  being  lodged  with  the  United 
States  District  Court  for  the  DisUict  of 
Columbia,  is  still  subject  to  the  pubUc 
notice  and  comment  provisions  of 
section  1 1 3(g)  of  the  CAA,  (A  document 
regarding  the  section  113(g)  process  for 
the  consent  decree  will  be  published 
separately  in  the  Federal  Register.) 

Consistent  with  the  dates  in  the 
consent  decree,  EPA  is  moving  forward 
in  a  coordinated  fashion  to  take  action 
on  the  attainment  plans  for  each  of  the 
10  areas  identified  above.  The  EPA's 
proposals  on  the  attainment  plans  are  a 
critical  next  step  in  ensuring  that  each 
of  these  areas  has  in  place  a  complete 
plan  for  achieving  air  quality  meeting 
the  1-hour  ozone  standard.  The  EPA 
intends  to  take  final  action  on  elements 
of  each  of  these  plans  during  the  next 
year. 

The  EPA's  actions  today  reflect 
consistent  application  of  EPA  poUcies 
on  motor  vehicle  emission  budgets, 
credits  for  interstate  nitrogen  oxide 
reductions,  and  the  need  for  additional 
emissions  reductions,  as  well  as  other 
issues.  These  policies  are  discussed  in 
detail  in  the  documents  for  each  area 
which  appear  elsewhere  in  today's 
Federal  Register.  The  apphcation  of 
these  poUcies  to  the  plans  for  individual 
areas  is  discussed  in  the  individual 
documents  for  each  area. 

Dated;  Oecemt>er  1.  1999. 
Robert  Perciasepe. 

Assistant  Administrator  for  Air  and 

Radiation. 

|FR  Doc.  99-31708  Filed  12-15-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[MA069-720S:FRL-6S01-a] 

Approval  and  Promulgation  of 
Implementation  Plans:  Massachusetts: 
One-Hour  Ozone  Attainment 
Demonstration  for  ttie  Springfield 
(Western  Massactiusetts)  Ozone 
Nonattainment  Ar«a 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMHARY:  The  EPA  is  proposing  to 
approve  the  ground-level  one-hour 
ozone  attainment  demonstration  State 
Implementation  Plan  (SIP)  for  the 
Springfield  (Western  Massachusetts) 
ozone  nonattainment  area  submitted  by 
the  then  Commissioner  of  the 
Massachusetts  Department  of 
Environmental  Protection  (MA  DEP)  on 
July  27. 1998.  We  are  also  proposing  to 
approve  an  attainment  date  extension 
for  this  area  to  December  31.  2003, 
which  was  requested  by  the  current  MA 
DEP  Commissioner  on  August  13, 1999. 
We  are  also  proposing,  in  the 
alternative,  to  disapprove  this 
demonstration  if  Massachusetts  di>es  not 
submit:  Revisions  to  the  Massachusetts 
stage  II  vapor  recovery  rule  that  were 
committed  to  in  the  July  27. 1998 
attainment  demonstration:  and  the 
demonstration  described  in  EPA's 
supplementary  proposed  approval  of  the 
Massachusetts  15%  rate-of-progress 
plan  published  in  the  Federal  Register 
on  November  30. 1999,  requiring 
Massachusetts  to  demonstrate  that  the 
emission  reduction  credit  it  is  claiming 
for  its  I/M  program  in  the  Western 
Massachusetts  attainment 
demonstration  is  warranted  for  the 
combination  of  test  type  and  equipment 
that  Massachusetts  is  implementing. 
DATES:  Comments  must  be  received  on 
or  before  February  14,  2000. 
ADDRESSES:  Written  comments  (in 
duplicate  if  possible)  should  be  sent  to: 
David  B.  Conroy  at  the  EPA  Region  I 
(New  England)  Office,  One  (jingress 
Street,  Suite  1100-CAQ,  Boston, 
Massachusetts  02114-2023. 

Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hoiu^  (9  a.m.  to  4  p.m.) 
at  the  following  addresses:  U.S. 
Environmental  Protection  Agency. 
Region  1  (New  England).  One  Congress 
St..  11th  Floor.  Boston.  Massachusetts. 
telephone  (617)  918-1664.  and  at  the 
Division  of  Air  Quality  Control. 


Department  of  Environmental 
Protection.  One  Winter  Street.  8lh  Floor. 
Boston.  Massachusetts  02108.  Please 
telephone  in  advance  before  visiting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Burkhart.  (617)  918-1654. 
SUPPLEMENTARY  INFORMATION:  This 
document  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  one-hour 
ozone  national  ambient  air  quality 
standard  (NAAQS)  and  an  analysis  of 
the  one-hour  ozone  attainment 
demonstration  SIP  submitted  by  the  MA- 
DEP  for  the  Western  Massachusetts 
ozone  nonattainment  area.  This*, 
document  addresses  the  following 
questions: 

What  is  UiB  Basis  for  Ihe  Atlainmsnt 
DfltnonstratioD  SIP? 

What  are  the  Componenis  of  a  Modeled 
Attaintnftnt  Demonstration? 

What  is  the  Frame  Work  for  Proposing 
Action  on  the  Allaiomenl  Demonstration 
SIPs? 

What  Dobs  EPA  Expect  to  tlappen  with 
Respect  to  the  Attaiiunent  Demonstralion  for 
the  Springfield  (Western  Massadiusells)  One- 
hour  Ozone  Nonattaiiunenl  Area? 

What  are  the  Relevant  Policy  and  Guidance 
Documents? 

How  Does  the  Massachusetts  Submiltai 
Satisfy'  the  Frame  Work? 

I.  Backgroiuid  Information 

A.  What  Is  the  Basis  for  the  State's 
Attainment  Demonstration  SOT 

1 .  CAA  Requirements 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109,  In  1979.  EPA  promulgated 
the  one-hour  0.12  parts  per  million 
(ppm)  ground-level  ozone  standard.  44 
FR  8202  (Feb.  8,  1979).  Ground-level 
ozone  is  not  emitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compotmds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  groimd-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  one-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  one-hour 
average  ozone  concentration  above 
0.124  ppm.  An  area  is  violating  the 
standard  if.  over  a  consecutive  three- 
year  period,  more  than  three 
exceedances  are  expected  to  occur  at 
any  one  monitor.  The  CAA,  as  amended 
in  1990.  required  EPA  to  designate  as 
nonattainment  any  area  that  was 
violating  the  one-hour  ozone  standard. 
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generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4):  56  FR  56694  (Nov.  6, 1991). 
The  CAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  ate  subject 
lo  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  are  required  to  attain  the 
one-hour  standard  by  November  15, 
1999  and  severe  areas  are  required  to 
attain  by  November  15,  2005  or 
November  15,  2007.  The  Western 
Massachusetts  area  is  classified  as 
serious  and  its  attainment  date  is 
November  15,  1999. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA,  serious  and  severe  areas  were 
required  to  submit  by  November  15, 
1994  demonstrations  of  how  they  would 
attain  the  one-hour  standard  and  how 
they  would  achieve  reductions  in  VOC 
emissions  of  9  percent  for  each  three- 
year  period  until  the  attainment  year 
(rate-of-progress  or  ROP).  (In  some 
cases.  NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions.)  Today,  in  this 
proposed  rule.  EPA  is  proposing  action 
on  the  attainment  demonstration  SIP 
submitted  by  the  MA  DEP  for  the 
Western  Massachusetts  nonattainment 
area.  EPA  has  already  proposed 
approval  of  the  State's  9%  ROP  for  the 
Western  Maissachusetts  are.a  (64  FR 
51943;  September  27.  1999  and  64  FR 
668Z9,  November  30,  1999).  In  addition, 
elsewhere  in  this  Federal  Register,  EPA 
is  today  proposing  to  take  action  on 
nine  other  serious  or  severe  one-hour 
ozone  attainment  demonstrations  and, 
in  some  cases.  ROP  SIPs.  The  additional 
nine  areas  are.  Greater  Connecticut, 
New  York-North  New  Jersev-Long 
Island  (NY-NI-CT),  Baltimore  (MD), 
Philadelphia-Wilmington-Trenton  (PA- 
NI-DE-MD).  Metropolitan  Washington, 
DC.  (DC-MD-VA),  Atiania  (GA), 
Milwaukee-Racine  (Wf),  Chicago-Gary- 
Lake  County  (IL-IN),  and  Houston- 
Galveston-Brazoria  (TX). 

lo  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  bv  its 


attaiiunenl  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A)  of  the 
CAA,  attainment  demonstrations 
necessarily  include  the  estimates  of 
motor  vehicle  emissions  that  are 
consistent  with  attainment,  which  then 
act  as  a  budget  or  ceiling  for  the 
purposes  of  determining  whether 
transportation  plans  and  projects 
conform  to  the  attainment  SD>, 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 
VOCs  in  upwind  States  (and  the  ozone 
formed  by  these  emissions)  affected 
these  nonattainment  areas  and  the  full 
impact  of  this  effect  had  not  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2, 1995.  Mary  D.  Nichols. 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals. '  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  ^ 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  frames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  June  1997,  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 


'  MamoniDduin.  "Ozone  Attaiiuntmt 
Demonstration!,"  issuRd  March  2.  1995.  A  copy  of 
the  memorandum  may  be  found  on  EPA's  wefa  site 
at  hnp://www.epa.gov/ttn/oafpg/t1pgm.htnil. 

-  Letter  bum  Mary  A.  Cede.  Director.  Stale  of 
lilinois  Environmental  Protection  .Agency  to 
Environmental  Ci^uncil  of  .States  (ECOS)  Members, 
dated  April  13,  199S. 


generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  country  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29. 1997 
memorandum.  Richard  Wilson,  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas.  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented:  (2)  a  list  of  measures 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment:  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-1999 
ROP  and  the  control  measures  necessary 
for  attainment  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2000: 
(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attaiiunent;  and  (S)  evidence  of  a 
public  hearing  on  the  State  submittal.' 
This  submission  is  sometimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attainment  and  identification  of  the 
measures  needed.  Thus.  State 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997,  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  one-hour  standard  because  they 
did  not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
ti-ansport.  62  FR  60318  (Nov.  7, 1997). 
The  EPA  finalized  that  rule  in 
September  1998,  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27, 


*  Memorandum.  "Guidance  for  Implementing  the 
1-Hour  Ozone  and  Pre-Existing  PM  10  NAAC}S," 
issued  December  29, 1997.  A  copy  of  this 
memorandum  may  be  found  on  EPA's  web  .^ite  at 
http://www.epa.gov/ttn/oerpg/tlpgm.html. 
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1998).  This  final  rule  is  commonly 
referred  lo  as  the  NOx  SIP  Call. 

3.  Attainment  Date  Delays  Due  to 
Transport 

On  July  16, 1998,  EPA's  then  Acting 
Assistant  Administrator,  Richard 
Wilson,  issued  a  guidance 
memorandum  intended  to  provide 
further  relief  to  areas  affected  by  ozone 
transport.-*  The  memorandum 
recognized  that  many  moderate  and 
serious  areas  are  affected  by  transported 
pollution  from  either  an  upwind  area  in 
the  same  State  with  a  higher 
classification  and  later  attainment  date, 
and/ or  from  an  upwind  area  in  another 
State  that  is  signiJBcanUy  contributing  to 
the  downwind  area's  nonattainment 
problem.  The  policy  recognized  that 
some  downwind  areas  may  be  unable  to 
meet  their  own  attaiiunent  dates, 
despite  doing  all  that  was  required  in 
their  local  area,  because  an  upwind  area 
may  not  have  adopted  and  implemented 
all  of  the  controls  that  would  benefit  the 
downwind  area  through  control  of 
transported  ozone  before  the  downwind 
area's  attainment  date.  Thus,  the  poUcy 
provided  that  upon  a  successful 
demoiutration  that  an  upvidnd  area  has 
interfered  with  attaiimient  and  that  the 
downwind  area  is  adopting  all  measures 
required  for  its  local  area '  for 
attainment  but  for  this  interference,  EPA 
may  grant  an  extension  of  the 
dovrawind  area's  attaiiunent  date."  Once 
an  area  receives  an  extension  of  its 
attainment  date  based  on  transport,  the 
area  would  no  longer  be  subject  to 
reclassiff  cation  to  a  higher  classification 
and  subject  to  additional  requirements 
for  failtue  to  attain  by  its  original 


'Memorandum.  "Extension  of  Attainment  Dates 
for  Downwind  Transport  Areas."  issued  July  16, 
199B.  This  memorandum  is  applicable  to  both 
moderate  and  .<ieriou&  nzone  naoattainment  areas.  A 
copy  of  this  policy  may  be  found  on  EPA's  web  site 
at  hnp://www.epa.gov/ttD/oarpg/tlpgm.html. 

*  Local  area  measures  would  include  all  of  the 
measures  within  the  local  modeling  domain  that 
were  relied  on  for  purposes  of  the  modeled 
attainment  demonstration. 

"The  policy  provides  that  the  area  must  meet  four 
criteria  to  receive  an  attaiomenl  date  extension.  In 
summary,  the  area  must:  (1 1  Be  identified  as  a 
downwind  area  affected  by  transport  fiYim  either  an 
upwind  area  in  the  same  State  with  a  later 
attainment  date  or  an  upwind  area  in  another  State 
that  sigoiBcanlly  contributes  to  downwind 
ntMutlainment:  (2)  submit  an  approvablc  atlalomonl 
Hmnonirtralion  with  any  necessary,  adopted  local 
measures  and  with  an  attainment  date  that  teOect^ 
when  the  upwind  reductions  will  occur;  (31  adopt 
all  local  measures  required  under  the  area's  current 
classification  and  any  additional  measures 
necessary  to  demonstrate  attainment;  and  (41 
provide  that  it  will  implement  all  adopted  measures 
as  Bxpeditiously  as  practicable,  but  no  later  than  the 
date  by  which  the  upwind  reductions  needed  for 
attainment  will  be  achieved. 


attainment  date  provided  it  was  doing 
all  that  was  necessary  locally. 

A  request  from  the  MA  DEP  for  such 
an  extension  of  the  attainment  date  for 
the  Western  Massachusetts 
nonattainment  area  and  EPA's  proposed 
response  is  discussed  in  this  action. 

4.  Time  Frame  for  Taking  Action  on 
Attaimnent  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  Oclober  of  1998; 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA,  EPA  is  required  lo 
approve  or  disapprove  a  Slate's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  beUeves  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and, 
as  appropriate,  approving  them.  Thus, 
in  toilay's  Federal  Register.  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  one-hour  ozone 
attaimnent  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 

5.  Options  for  Action  on  a  Stale's 
Attainment  Demonstration  SIP 

Depending  on  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today,  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identifj' 
additional  action  that  will  be  necessary 
from  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  Slate's  plan 
submission.  CAA  section  llO(k)  The 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
from  the  date  of  EPA's  final  conditional 
approval. 


The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attainment,  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attaiiunent. 

EPA  may  issue  a  conditional  approval 
based  on  a  Slate's  commitment  to 
expeditiously  correct  a  deficiency  by  a 
date  certain  that  can  be  no  later  Ihan 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  lo  be  independenUy  enforceable 
because,  if  the  Slate  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  lo  submit 
additional  control  measures  and  fails  lo 
submit  them  or  EPA  determines  the 
State  s  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  State  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  Stale 
submits  control  measures  thai  EPA 
determines  are  complete  or  that  are 
deemed  complete,  EPA  will  determine 
through  rulemaking  whether  the  Stale's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally,  EPA  has  recognized  that  in 
some  limited  circiunstances.  it  may  be 
appropriate  to  issue  a  fiill  approval  for 
a  submission  that  consists,  in  par<,  of  an 
enforceable  commitment.  Unlike  tlie 
commitmeni  for  conditional  approval, 
such  an  enforceable  comnutment  can  be 
enforced  in  court  by  EPA  or  citizens  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA'f 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  thai  States  may  rely 
on  a  modeled  attaiiunent  demonstration 
supplemented  with  additional  evidence 
lo  demonstrate  attainment.  In  order  to 
have  a  complete  modeling 
demonstration  submission.  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  e\idence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 
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1.  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  analytical  method 
EPA  determines  to  be  as  effective.^  The 
photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attairmient  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attaiiunent  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS.  an  optional  Weight  Of 
Evidence  (WOE)  determination  which 
incorporates,  but  is  not  Umited  to.  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  restdts.  First, 
the  State  must  develop  and  implement 
a  modeling  protocol.  The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  as.';essing  the  attainment 
demonstration  (State  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e.. 
days  In  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattaiimient 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e..  the  domain  size.  The 


''Tile  EPA  issued  guidance  on  thR  air  quality 
modeling  that  is  used  to  demonstrato  nttsinnienl 
with  the  ooe-boui  osoos  NAAQS.  Seo  l!.S.  EPA. 
(1991).  Guideline  for  Regutalarv  Application  of  thi> 
Urtian  Airshed  Model.  EPA-15b/4-91-013.  (July 
1991).  A  copy  may  be  found  on  EPA's  web  site  at 
bttp;//w¥nv.s{M.gav/ttii/ scram/  (file  name: 
"UAMREC  ").  Saeabo  U.S.  EPA.  (1996).  Guidance 
on  Use  of  Modeled  Results  to  Domottstrale 
Attainment  of  the  (3znoe  NA.AQS.  EPA-154/B-9S- 
007.  (Jtine  1996).  A  copy  may  be  found  on  EPA's 
web  site  at  bttp:y/www.epa.Huv/ttn/scrani/  (file 
name:  'OaTEST "). 


domain  shotdd  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  lot:al  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  ami  land/ 
water  interfaces.  Fifth,  the  State  needs 
to  generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  State 
needs  to  verify  that  the  model  is 
properly  simiilating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  stops  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model-predicted  one-hour 
daily  maximum  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indiiates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the 
one-hour  ozone  NAAQS:  a  deterministic 
test  or  a  statistical  test. 

The  deterministic  test  requires  the 
State  to  compare  predicted  one-hour 
daily  maximum  ozone  concentrations 
for  eatJi  modeled  day '  to  the  attainment 
level  of  0.124  ppm.  If  none  of  the 
predictions  exceed  0.124  ppm,  the  test 
is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  one-hour 
ozone  standard  allows  exceedances.  If, 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
very  extreme  day,  the  statistical  test 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 


•TheiniUal.  "ramp-up"  days  for  each  episode  are 
excluded  btim  this  determination. 


Standard.  (The  form  of  the  one-hour 
standard  allows  for  up  to  three  readings 
above  the  .standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  one-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  one-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.130  ppm.  0.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  obsen'ing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  location  on 
a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  would 
be  expected  to  (xx:tir  no  more  than  an 
average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  imusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  To  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
imcertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
imcertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State 
can  rely  on  and  EPA  will  consider 
factors  such  as:  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis;  other  modeled  outputs,  e.g., 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
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actual  observed  air  quality  trends; 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls;  and,  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  p^sed,  the 
more  compelling  the  WOE  needs  to  be. 
The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed  in 
Section  C.6. 

C  What  Is  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  generally 
must  be  present  in  order  for  EPA  to 
approve  or  conditionally  approve  the 
one-hour  attainment  demonstration 
SIPs.  These  elements  are  listed  below 
and  then  described  in  detail. 
— CAA  measures  and  measures  relied 
on  in  the  modeled  attainment 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the 
State  relied  on  in  the  SIP  submission 
for  attainment  and  ROP  plans  on 
which  EPA  is  proposing  to  take  action 
on  today. 
— NOx  reductions  affecting  boundary 

conditions. 
— Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget 
which  can  be  determined  by  EPA  to 
be  adequate  for  conformity  piurposes. 
— Tier  2/SuIfur  program  benefits  where 
needed  to  demonstrate  attainment. 
Inclusion  of  reductions  expected  fix)m 


EPA's  Tier  2  tailpipe  and  low  sulfur- 
in-fuel  standards  in  the  attainment 
demon.stration  and  the  motor  vehicle 
emissions  budget,  if  needed  for 
attainment. 

— In  certain  areas,  additional  measures 
to  further  reduce  emissions  to  support 
the  attainment  test.  Additional 
measures  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR),  or  locally 
(intrastate)  in  individual  Slates. 

— Mid-Course  Review  (MCR).  An 
enforceable  commitment  to  conduct  a 
mid-course  review  and  evaluation 
based  on  air  quality  and  emission 
trends.  The  mid-course  review  woiUd 
show  whether  the  adopted  control 
measures  are  sufficient  to  reach 
attainment  by  the  area's  attainment 
date,  or  that  additional  control 
measures  are  necessary. 

1 .  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  States  should  have  adopted  the 
control  measures  already  required  imder 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
from  their  1990  emissions  levels  in 
order  to  attain,  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  tmder  the  CAA  to  attain  the 
one-hour  ozone  NAAQS. 

In  addition,  a  state  may  have  included 
control  measures  in  its  attainment 
strategy  that  are  in  addition  to  measures 
required  in  the  CAA.  (For  serious  areas, 
these  should  have  already  been 
identified  and  adopted,  whereas  severe 
areas  have  until  December  2000  to 
submit  measures  necessary  to  achieve 
ROP  through  the  attainment  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  State's  SIP.  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  information  in  Table  1  is  a 
summary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  area  for 
the  one-hour  ozone  NAAQS.  These 
requirements  are  specified  in  section 
182  of  the  CAA.  Information  on  more 
measures  that  States  may  have  adopted 
or  relied  on  in  their  current  SIP 
submissions  is  not  shown  in  the  table. 
EPA  will  need  to  take  final  action 
approving  all  measures  relied  on  for 
attainment,  including  the  required  ROP 
control  measures  and  target 
calculations,  before  EPA  can  issue  a 
final  full  approval  of  the  attainment 
demonstration  as  mating  CAA  section 
182(c)(2). 


Table  1.— CAA  Requirements  for 
Serious  Areas 

— NSR  lor  VOC  and  NO»  '.  induiJing  an  on- 
set ratio  ol  t.2  1  ano  a  ma)or  VOC  atxl 
NOx  source  cutoH  ol  50  tons  per  year 
(ipy) 

—Reasonable  Available  Control  Technology 
(RACT)  lor  VOC  and  HOx ' 

—Enhanced  Inspecton  and  Mainieoance 
(l/M)  program. 

—15%  volalile  organic  compound  (VOC) 
plans 

— Emissions  inventory 

— Emission  statements 

— Periodic  inventories. 

— Altairimenl  demonstration 

—9  pen»ni  ROP  plan  thfough  1999 

— Oeari  tuels  program  or  substitute. 

— Enhanced  nwnitonng  Pfiotoctiemical  As- 
sessment Monitoring  Stations  (PAMS). 

— Stage  11  vapor  recovery 

'  Unless  the  area  has  In  eltecl  a  NOx  warv- 
er  under  section  182(t).  Western  Massachu- 
setts is  not  such  an  area. 

2.  NOx  Reductions  (insistent  With  the 
Modeling  Demonstration 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27, 
1998.  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  woidd  meet 
through  enforceable  SIP  measures 
.  adopted  and  submitted  by  September 
30,  1999.  The  NOx  SfP  call  is  intended 
to  reduce  emissions  in  upwind  Stales 
that  significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
States  must  regulate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequentiy.  a  three-judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Cx)lumbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  call 
nde  requiring  States  to  submit  rules  by 
September  30.  1999. 

The  NOx  SIP  call  rule  estabUshes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut, 
Springfield  MA,  New  York-North  New 
lersey-Long  Island  (NY-NJ-CT), 
Baltimore  MD.  Philadelphia- 
Wilmington-Trenton  (PA-N(-DE-MD). 
MetiTjpolilan  Washington.  D.C.  (DC- 
MD-VA).  Atlanta  GA,  Milwaukee- 
Racine  WI.  and  Chicago-Cary-Lake 
County  (IL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainment  areas  at  their  boimdaries. 
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For  purposes  of  developing  attainment 
demonstrations,  States  define  local 
modeling  domains  that  include  both  the 
nonattainment  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  botmdary  conditions.  With 
the  exception  of  Houston,  the  one-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attaiiunent  demonstrations  are  modeled 
to  occiu-  both  within  the  State  and  in 
upwind  States:  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
N'dx  SIP  Call  rule  remains  in  effect. 
Therefore,  EPA  believes  it  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  call  in 
areas  outside  the  local  one-hour 
modeling  domains.  If  States  assume 
control  levels  and  emission  reductions 
other  than  those  of  the  NOx  SIP  call 
within  their  State  but  outside  of  the 
modeling  domain.  States  must  also 
adopt  control  measures  to  achieve  those 
reductions  in  order  to  have  an 
approvable  plan. 

Accordingly.  States  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
with  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measiues  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  assumed  by  the  State  inside  the 
local  modeling  domain  ">  for  purposes  of 
the  modeled  attaiiunent  demonstration 
must  he  adopted  and  submitted  as  part 
of  the  State's  one-hour  attainment 
demonstration  SIP.  It  is  only  for 
reductions  occiuring  outside  the  local 
modeling  domain  that  States  may 
assume  implementation  of  NOx  SIP  call 


'Far  thii  purposes  af  this  documenl,  "local 
modeling  domain'  is  t)-picatly  an  urtiail  scale 
domain  with  horizontal  dimensions  leu  thajx  about 
tlOO  km  on  a  side,  horizontal  grid  niaolutiOQ  less 
than  or  equal  tu  S  x  .1  km  or  finer.  The  domain  is 
large  enough  to  ensure  that  emissions  occurring  at 
B  am  in  the  domain's  center  are  still  within  the 
domain  at  8  pm  the  same  day.  If  recirculation  of  the 
Qoliattainment  area's  previous  day's  emissions  is 
believed  to  contribute  to  an  observed  problem.  Ilie 
domain  is  lai^  enough  to  (Uiaracterize  this. 


measures  and  the  resulting  boundary 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 
The  EPA  believes  that  attainment 

demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  he  produced  in  the  attaiimient 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP.  as  described  by  CAA  section 
176(cl(2)(A).  For  transportation 
conformity  purposes,  the  estimate  of 
motor  vehicle  emissions  is  Imown  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demonstration  SIP.  A  SIP 
caimot  effectively  demonstrate 
attaiimient  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Springfield  [Western 
Massachusetts!  attaitmient 
demonstration  SIP.  the  motor  vehicle 
emission  budgets  for  all  areas  in  today's 
proposals  are  inadequate  or  missing 
fi'om  the  attaiimient  demonstration. 
Therefore,  EPA  is  proposing  to 
disapprove  the  attainment 
demonstration  SIPs  for  those  areas  if  the 
States  do  not  submit  motor  vehicle 
emissions  budgets  that  EPA  can  find 
adequate  by  May  31.  2000.  A  20O3 
motor  vehicle  emission  budget  was 
submitted  for  the  Western 
Massachusetts  nonattainment  area  on 
October  1, 1998  and  determined  to  be 
adequate  by  EPA  on  February  19, 1999. 

4.  Tier  2/Sulfur  Program  BenefiU 
On  May  13, 1999,  EPA  pubUshed  a 

Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  a  major,  comprehensive 
program  designed  to  signifiismtly 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivans,  and  pickup  trucks) 
and  to  reduce  sulfur  in  gasoline.  Under 
the  proposed  program,  automakers 
would  produce  vehicles  designed  to 
have  very  low  emissions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide.  The  EPA  subsequently 
issued  two  supplemental  notices.  64  FR 
35112  (June  30. 1999);  64  FR  57827 
(October  27, 1999). 

These  notices  provide  one-hour  ozone 
modeling  and  monitoring  information 
that  support  EPA's  belief  that  the  Tier 


2/Sulfur  program  is  necessary  to  help 
areas  attain  the  one-hour  NAAQS. 
Under  the  proposed  rule,  NOx  and  VOC 
emission  reductions  (as  well  as  other 
reductions  not  directly  relevant  for 
attainment  of  the  one-hour  ozone 
standard)  woiUd  occiu  beginning  in  the 
2004  ozone  season  although  incentives 
for  early  compliance  by  vehicle 
manufacturers  and  refiners  will  likely 
result  in  some  reductions  prior  to  2004. 
Nationwide,  the  Tier  2/Sulfur  program 
is  projected  to  result  in  reductions  of 
approximately  800,000  tons  of  NOx  per 
year  by  2007  and  1 ,200.000  tons  by 
2010. 

In  the  October  27, 1999  supplemental 
notice,  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  17  metropolitan  areas  for 
which  the  one-hour  standard  applies 
need  the  Tier  2/Sulfur  program 
reductions  to  help  attain  the  one-hour 
ozone  standard.  'The  Springfield 
(Western  Massachusetts)  area  was 
included  on  that  list.  On  August  13, 
1999.  the  MA  DEP  submitted  a  letter 
requesting  an  attainment  date  extension 
until  December  2003.  which  is  before 
the  Tier  2/Sulfur  reductions  occur. 
Massachusetts  believes  that  violations  of 
the  ozone  standard  will  be  eliminated 
by  that  time  frame.  Therefore,  the  Tier 
2/Sulfur  reductions  are  not  being  relied 
upon  for  attainment  of  the  one-hour 
standard  by  Massachusetts. 

5.  Additional  Measures  to  Further 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
attainment  demonstrations  for  New 
York-North  New  lersey-Long  Island; 
Baltimore;  Philadelphia-Wilmington- 
Trenton;  Houston-Galveston-Brazoria 
and  Atlanta,  even  considering  the  Tier 
2/Sulfur  program  reductions  and  the 
WOE,  will  not  achieve  attainment 
without  the  application  of  additional 
emission  control  measures  to  achieve 
additional  emission  reductions.  Thus, 
for  each  of  these  areas,  EPA  has 
identified  specific  tons  per  day 
emissions  of  NOx  and/or  VOC  that  mdst 
be  reduced  through  additional  control 
measures  in  order  to  demonstrate 
attainment  and  to  enable  EPA  to 
approve  the  demonstration.  The  need 
for  additional  emission  reductions  is 
generally  based  on  a  lack  of  sufficient 
compelling  evidence  that  the 
demonstration  shows  attainment  at  the 
current  level  of  adopted  or  planned 
emission  controls. 

As  discussed  below  the  Springfield 
(Western  Massachusetts)  area  does 
contain  compelling  evidence  that 
attainment  will  be  attained  by  its 
proposed  attainment  date  of  December 
31,  2003,  and  additional  reductions  are 
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not  needed  to  demonstrate  attainment. 
The  details  for  the  Western 
Massachusetts  area  are  discussed  below. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quaUty  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates.  For 
serious  areas  such  as  Springfield 
(Western  Massachusetts)  requesting  an 
attainment  date  extension  to  a  year  prior 
to  2005,  a  review  that  occurs  at  a 
midpoint  prior  to  the  attainment  date 


would  be  impractical  in  terms  of  timing. 
Therefore,  for  these  areas,  EPA  is 
looking  for  a  commitment  to  perform  an 
early  attainment  assessment  to  be 
submitted  by  the  end  of  the  attainment 
year  (i.e.,  2003).  In  addition,  EPA 
beUeves  the  state  should  commit  to 
work  with  EPA  in  a  public  consultative 
process  to  develop  a  methodology  for 
performing  the  early  attainment 
assessment  and  developing  the  criteria 
by  which  adequate  progress  would  be 
judged. 

Massachusetts  submitted  a 
commitment  with  its  July  28, 1998 
attainment  demonstration  committing  to 
assess  the  progress  and  implementation 
of  the  state  and  federal  measures 
necessary  for  attainment.  Massachusetts 


committed  to  perform  this  assessment 
by  November,  2001 .  EPA  encourages 
Massachusetts  to  perform  this 
assessment  at  the  end  of  2003,  the  date 
requested  by  Massachusetts  for 
attairunent. 

D  What  Does  EPA  Expect  to  Happen 
With  Respect  to  the  Attaiiunent 
Demonstration  for  the  Springfield 
(Western  Massachusetts)  One-hour 
Ozone  Nonattainment  Area? 


Table  2  shows  a  summary  of 
information  on  what  EPA  expects  from 
States  to  allow  EPA  to  approve  the  one- 
hour  ozone  attainment  demonstration 
SIPs.  As  explained  in  the  Table. 
Massachusetts  has  already  completed 
the  actions  due  by  December  31.  1999. 

Table  2.— Summ/vhy  Schedule  of  Future  State  Actions— Serious  Nonattainment  Areas 


Req'd  no  later  ttian 


12/31/99  ...._ „ 


12/31/03. 


Ac6on 


Stale  sutxnils  the  following  to  EPA; 
—Motor  vehicle  emissions  budget  (Massachusetts  sutmitled  its  emissions  txxkiel  on  Oc- 
tober 1   1998)  ^^^ 
— Commitmeni  lo  do  the  following: 

— Peiform  an  early  attainmeni  assessment  al  the  end  of  the  attainment  year  (Massachu- 
sens  submitted  a  commitmeni  with  its  July  28.  1998  attainmeni  demonstration  txyrimitting 
to  assess  the  progress  and  implementation  of  the  slate  and  federal  measures  necessary 
for  attainmeni). 

State  submits  an  early  attainment  assessment  at  the  end  o(  the  attainment  year. 


E.  What  Ate  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
documents  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  documents  and  their  location  on 
EPA's  web  site  are  fisted  below;  these 
documents  will  also  he  placed  in  the 
docket  for  this  proposal  action. 

Recent  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  j\ir  Quality 
Planning  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  Modeling  Group.  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site;  htlp;//www.epa.gov/ttn/ 
scram  (file  name;  "ADDWOElH"). 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures.  "  Draft  Report  November  3. 

1 999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP,  NC. 


3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations,"  bom 
Merrylin  Zaw-Mon,  Office  of  Mobile 
Sources,  to  the  Air  Division  Directors, 
Regions  1-VI.  November  3, 1999.  Web 
site:  http;//www.epa.gov/oms/tTansp/ 
trafconf.html. 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors.  Regions  I-Vl. 
"1-Hour  Ozone  Attainment 
Demonstrations  and  Tier  2/Sulfur 
Rulemaking."  Novembers,  1999.  Web 
site;  http;//www. epa.gov/omsytransp/ 
trafconf.html. 

5.  Draft  Memorandum,  "Analyses  To 
Support  Mid-course  Review  Of  SIP's  To 
Meet  The  1-hr  NAAQS  For  Ozone." 
From  John  Seitz.  Director,  Office  of  Air 
Quality  Planning  and  Standards.  Web 
site:  http;//www.epa.gov/ttn/scram  (file 
name;  "DR6MCR"). 

6.  Memorandum,  "Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz. 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site;  http;//www.epa.gov/ttn/oaipg/ 
(l[>gm.html. 


Previous  Documents 

1.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model.  EPA-450/4-91-013, 
July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name; 
■UAMREG"). 

2.  U.S.  EPA,  (1996).  Guidance  on  Use 
of  Modeled  Results  lo  Demonstrate 
Attainmeni  of  the  Ozone  NAAQS.  EPA- 
454/B-95-007.  (June  1996).  Web  site; 
http;//www. epa.gov/tfn/scram/  (file 
name;  "03TEST"). 

3.  Memorandum.  "Ozone  Attainment 
Demoniitrations."  bom  Mary  D.  Nichols, 
issued  March  2.  1995.  Web  site:  http;/ 
/www.epa.gov/ttn/oarpg/tlpgm.html. 

4.  Memorandum.  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  issued  July  16, 1998 
Web  site:  http;//www. epa.gov/ttn/ 
oarpg/tlpgm.html. 

5.  December  29,  1997  Memorandum 
from  Richard  Wilson.  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMm  NAAQS  " 
Web  site:  http;//www. epa.gov/ttn/ 
oarpg/tlpgm.html. 

n.  How  Does  the  Massachusetts 
Submittal  Satisfy  the  Frame  Work? 

This  section  provides  a  review  of 
Massachusetts'  submittal  and  an 
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analysis  of  how  this  submittal  satisfies 
the  frame  work  discussed  in  Section  I. 
of  this  notice. 

A.  What  Did  The  State  Submit? 
The  attainment  demonstration  SIP 

submitted  by  the  Massachusetts 
Department  of  Environmental  Protection 
for  the  Western  Massachusetts  area 
includes  a  modeling  analysis  using  the 
CALGRID  model.  This  was  submitted  on 
July  27, 1998.  The  SIP  was  subject  to 
public  notice  and  comment  and  a 
hearing  was  held  in  June  1998. 
Information  on  how  the  photochemical 
grid  modeling  meets  EPA  guidance  is 
summarized  below.  Massachusetts  also 
requested  an  attainment  date  extension 
for  this  area  on  August  13. 1999.  The 
state  requested  a  new  attainment  date  of 
December  2003.  which  EPA  interprets 
as  December  31.  2003.  This  submittal 
was  subject  to  public  notice  and 
comment.  This  attainment  date 
extension  is  discussed  l)elow. 

B.  What  Did  the  Attainment 
Demonstration  SIP  Contain? 

The  one-hour  attainment 
demonstration  submitted  by 
Massachusetts  is  for  both  the  Boston 
(Eastern  Massachusetts]  serious  area  as 
well  as  (he  Springfield  (Western 
Massachusetts)  serious  area.  The  Eastern 
Massachusetts  serious  area,  however, 
has  air  quality  belter  than  the  one-hour 
standard  and  in  |une  1999.  EPA  issued 
a  final  rule  determining  that  the  1  -hour 
ozone  standard  no  longer  applied  (64  FR 
30911)  and  that  Boston  no  longer 
needed  a  one-hour  attainment 
demonstration.  EPA  has  since  proposed 
to  reinstate  the  standard  (64  FR  57424). 
However,  even  if  the  one-hour  standard 
is  reinstated.  Eastern  Massachusetts 
would  continue  to  qualify,  based  on 
recent  air  quality  data,  as  a  clean  data 
area  under  the  EPA  policy  related  to 
ozone  nooattainment  areas  meeting  the 
one-hour  ozone  NA^\QS  (May  10, 1995) 
and  the  attainment  demonstration 
requirement  would  be  deferred  pending 
redes  imation. 

The  Key  element  of  the  attainment 
demonstration  is  the  photochemical  grid 
point  modeling  required  by  the  CAA. 
The  Massachusetts  SIP  used  the 
CALGRID  model  whirii  was  approved 
for  use  by  EPA  since  it  was  foimd  to  be 
at  least  as  effective  as  the  guideline 
model  which  is  UAM-IV.  The  modeling 
domain  for  CALGRID  extends  from 
southwest  Connecticut,  northward  340 
km  to  northern  Vermont,  and  eastward 
to  east  of  Nantucket,  Massachusetts.  For 
the  Western  Massachusetts 
nunattainment  area,  the  domain  meets 
EPA  guidance  since  it  contains  adequate 
areas  both  upwind  and  downwind  of 


the  nonattainment  area.  The  domain 
also  includes  the  monitors  with  the 
highest  measured  peak  ozone 
concentrations  in  Massachusetts  and 
coastal  Maine  and  New  Hampshire. 
Since  the  original  modeling  was  done 
for  a  much  larger  domain  that  includes 
not  only  all  of  Massachusetts  but  also 
includes  all  of  Rhode  Island,  most  of 
Coimecticut,  southern  New  Hampshire, 
southern  Vermont,  and  most  of  southern 
Maine,  the  CALGRID  model  has  several 
"source"  areas  and  several  receptor 
areas.  The  only  receptor  area  of  import 
to  this  notice  and  the  Springfield 
(Western  Massachusetts)  SIP  submittal 
is  the  Western  Massachusetts  area. 
which  includes  the  following  Counties: 
Berkshire.  Franklin.  Hampshire  and 
Hampden.  For  the  purposes  of  this 
notice,  only  model  results  in  this  four 
countv  area  will  be  used,  unless 
otherwise  noted.  As  shown  below.  EPA 
believes  the  modeling  portion  of  the 
attaiimient  demonstration  meets  EPA 
guidance. 

The  model  was  nm  for  10  days  during 
four  distinct  episodes  (August  14-17, 
1987.  June  21-22, 1986,  July  7-8,  1988 
and  July  10-11. 1988).  These  episodes 
represent  a  variety  of  ozone  conducive 
weather  conditions,  and  also  include 
the  three  worst  ranked  ozone  episodes 
(1987  to  1998)  for  the  domain.  The 
episodes  selected  reflect  days  with  high 
measured  ozone  in  a  variety  of  areas 
within  the  entire  domain.  This  is 
because,  as  stated  above,  the  domain 
covers  several  nonattainment  areas,  and 
in  order  to  model  the  meteorology  that 
causes  high  ozone,  several  different 
episodes  were  needed.  The  model 
results  for  the  first  day  of  each  episode 
are  not  used  for  attainment 
demonstration  purposes,  because  they 
are  considered  "ramp-up  days. '  Ramp- 
up  days  help  reduce  impacts  of  initial 
conditions:  after  ramp-up  days,  model 
results  are  more  reflective  of  actual 
emissions  being  emitted  into  the 
atmosphere. 

The  two  key  episodes  for  purposes  of 
assessing  whether  attainment  with  the 
one-hour  ozone  standard  can  be 
achieved  are  the  two  July  1988  episodes. 
This  is  because  these  two  episodes  can 
use  the  boundary  conditions  generated 
using  the  modeling  done  bv  EPA  for 
OTAG.  At  the  time  of  the  CALGRID 
modeling,  the  OTAG  modeling  was  the 
best  regional  scale  ozone  modeling  that 
was  available  for  boundary  conditions. 
OTAG  boundary  conditions  give  the 
best  representation  of  expected  future 
year  emissions  in  upwind  areas  and 
certain  runs  can  be  u.sed  to  simulate  the 
effects  of  the  NOx  SIP  call  promulgated 
by  EPA  on  October  27, 1998  (63  FR 
57356).  The  other  two  episodes  can  not 


use  this  newer  and  better  regional 
modeling  for  boundary  conditions, 
because  OTAG  did  not  model  these 
episodes,  and  therefore  no  OTAG 
boundary  conditions  are  available.  For 
those  episodes,  the  older  Regional 
Oxidant  Model  (ROM)  boundary 
conditions  are  used  to  reflect  future 
benefits  from  CAA  measures.  However, 
there  are  no  ROM  boundary  conditions 
thai  adequately  reflect  EPA's  NOx  SIP 
call. 

Since  the  best  boundary  conditions 
are  from  OTAG.  only  two  episodes 
remain  relevant  for  further  discussion 
duly  7-8. 1988  and  July  10-11.  1988). 
Only  one  of  these  episodes  is  relevant 
to  Western  Massachusetts  and  that  is  the 
July  7-8. 1988  episode.  The  July  10-11. 
1988  episode  had  less  impact  on 
Western  Massachusetts  and  is  more  an 
Eastern  Massachusetts  and  coastal  New 
England  episode.  As  slated  above,  the 
model  domain  was  set  up  in  the  early 
1990's  with  many  nonattainment  areas 
in  mind  (the  Rhode  Island  serious  area, 
the  Eastern  Massachusetts  serious  area, 
the  Portsmouth-Dover-Rochesler  serious 
area  in  New  Hampshire  and  three 
moderate  areas  in  Maine).  The  Western 
Massachusetts  area  was  only  one  of 
these  competing  for  episode  days. 

The  CALGRID  model  was  run  using 
the  CALMET  meteorological  processor. 
This  processor  look  actual 
meteorological  data  collected  by  the 
National  Weather  Service  and  the  State 
Air  Pollution  Agencies  and  using 
extrapolation  and  other  analysis 
techniques  provided  winds, 
temperatures  and  other  meteorological 
parameters  at  approximately  400 
specific  grid  points  for  each  hour  of  the 
episode  at  up  to  14  levels  from  the 
surface  to  lop  of  the  model  about  5000 
feel.  CALMCT  is  described  in  detail  in 
the  Massachusetts  attainment 
demonstration,  and  was  approved  by 
EPA  for  use  in  the  CALGRID  modeling 
system. 

The  CALGRID  model  was  run  with 
emissions  data  prepared  by  EPA  Region 
I  and/or  a  contractor  working  with  EPA 
Region  I.  The  data  were  taken  from  th« 
EPA  Aerometric  Informational  Retrieval 
System  (AIRS)  data  base  in  late  1993 
and  reflect  the  emission  data  supplied 
from  the  six  New  England  States.  The 
emission  data  for  the  small  portion  of 
New  York  slate  that  forms  the  western 
edge  of  the  domain  was  supplied  by 
New  York.  EPA  Region  I  quality  assured 
all  the  New  England  AIRS  data,  the  New 
York  supplied  data  and  all  necessary 
modifications  to  the  data.  The  data  was 
further  processed  through  EPS's 
Emissions  Preprocessor  System  (EPS 
Version  2.0).  To  more  accurately  model 
ozone  in  New  England,  day  specific 
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emissions  were  simulated  for  on-road 
mobile  sources  (cars,  trucks,  busses, 
etc.),  and  for  large  power  plants  in  New 
England. 

Future  emissions  were  projected  to 
1999  accounting  for  both  emission 
increases  due  to  industrial  growth, 
population  grovrth  and  growth  in  the 
number  of  miles  traveled  by  cars,  as 
well  as  emission  reductions  due  to 
cleaner  gasoline,  cleaner  cars  and 
controls  on  industrial  pollution.  Growth 
factors  were  derived  using  the  EPA- 
approved  Bureau  of  Economic  Analysis 
(BEA)  factors  and  all  the  emissions  were 
processed  using  the  EPS  2.0  system. 

Model  runs  were  also  performed  for 
the  year  2007.  Year  2007  emissions 
estimates  were  prepared  by  the  stales 
reflecting  EPAs  proposed  NOx  SIP  call 
(62  FR  60318.  November  7.  1997).  This 
was  accomplished  using  a  two  step 
process.  The  first  step  was  lo  project 
emissions  using  growth  factors  to 
account  for  increases  or  decreases  in 
economic  activity  by  industrial  sector. 
In  general,  the  slates  projected  their 
emissions  using  the  .same  growth  factors 
thai  were  used  in  the  OTAG  modeling 
effort.  The  second  step  involved 
applying  control  factors  to  source 
categories  that  would  be  regulated  by 
the  year  2007.  States  used  a 
combination  of  information  for  control 
levels:  those  used  for  the  OTAG 
modeling  effort,  and  stale-specific 
information  relating  to  the  effectiveness 
of  control  programs  plaimed  or  in  place. 

C.  What  Are  the  Conclusions  From  the 
Modeling? 

The  EPA  guidance  for  approval  of  the 
modeling  aspect  of  a  one-hour  ozone 
attainment  demonstration  is  lo  use  the 
one-hoiu-  ozone  grid  modeling  lo  apply 
one  of  two  modeled  attainment  tests 
(deterministic  or  statistical)  with 
optional  weight  of  evidence  analyses  to 
supplement  the  modeled  attainment  test 
results  when  the  modeled  attainment 
lest  is  failed.  The  modeling  performed 
for  the  Western  Massachusetts  area  does 
not  show  attainment  of  the  one-hour 
ozone  standard  (124  ppb)  at  every  grid 
cell  for  every  hour  of  every  episode  day 
modeled.  Maximum  predicted 
concentrations  in  western 
Massachusetts  for  the  relevant  episode 
(July  8,  1988)  are  135  ppb.  Using  the 
statistical  lest  described  above,  this  is 
slightly  above  the  acceptable  upper 
limit  for  that  day  of  1 30  ppb. 

However,  when  Massachusetts' 
weight  of  evidence  analysis  is 
considered,  attainment  is  adequately 
demonstrated.  One  of  the  elements  in  a 
weight  of  evidence  analysis  is  use  of  the 
model  predicted  change  in  ozone  lo 
estimate  a  future  air  quality  design 


value.  This  uses  the  air  quality 
modeling  in  a  relative  sense.  The 
highest  design  value  in  Western 
Massachusetts,  based  on  1995  to  1997 
monitoring  data,  was  132  ppb.  The 
model  shows  that,  with  the  planned 
emission  reductions  in  the  Iwo 
precursor  emissions  (VOC  and  NOx), 
ground-level  ozone  concenU-ations  will 
be  lowered  lo  approximately  119  ppb. 
More  specifically,  lo  strengthen  the 
weight  of  evidence  analyses,  the 
Massachusetts  attainment 
demonstration  uses  the  model 
predictions  in  a  relative  sense  to 
estimate  a  future  design  value.  This  type 
of  analysis  is  sometimes  referred  to  as 
a  local  rollback  analysis.  It  uses  the 
local  CALGRID  modeling  lo  predict 
future  values  (i.e  .  rollback  the  current 
design  value)  of  the  current  ozone 
design  value.  The  DEP  compared  two 
CALGRID  runs  to  estimate  the 
improvement  in  ozone  air  quality  levels 
that  would  occur  after  1999  due  to 
continued  implementation  of  CAA 
controls  within  the  New  England 
modeling  domain  ( the  modeling 
domain  includes  mosl  of  CT.  NH  and 
VT.  all  of  MA  and  RI  and  southern  ME) 
and  due  lo  controls  pursuant  lo  EPA's 
NOv  SIP  call  both  within  the  domain 
and  upwind  of  the  domain.  The  first  run 
used  1999  emission  files  coupled  with 
2007  boundary  conditions  from  OTAG 
modeling  just  reflecting  Clean  Air  Act 
controls. '"  The  1999  runs  for  the  two 
July  episodes  were  then  compared  with 
the  modeling  runs  done  for  2007  using: 
(1)  2007  boundary  conditions  from 
OTAG  modeling  reflecting  Clean  Air 
Act  controls  and  NOx  reductions 
equivalent  lo  the  regional  NOx  SIP  call 
adopted  by  EPA,  and  (2)  2007  emissions 
within  the  modeling  domain  reflecting 
Clean  Air  Act  controls  and  NOx 
reductions  equivalent  lo  the  regional 
NOx  SIP  call.  This  comparison  showed 
that  recent  air  quality  design  values  can 
reasonably  be  expected  lo  be  reduced 
below  124  ppb  based  solely  on 
continued  additional  reductions  within 
the  domain  (e.g.,  areas  in  CT.  western 
MA)  subsequent  to  1999  and  reductions 
from  EPA's  NOx  SIP  call.  Not  taken 
credit  for  in  the  analysis  is  benefits  from 
CAA  controls  upwind  of  the  New 
England  modeling  domain  that  occur 
after  1999  (e.g .  phase  2  reformulated 
gasoline,  benefits  from  new  automobile 
standards,  etc.)  making  the  analysis 
conservative  since  reductions  from  such 
programs  in  areas  immediately  upwind 


"'Not»  lluit  the  1999  emiMioo  GIfM  did  not 
tiicludf*  I/M  emission  roductioiu  for  an  enhanced  1/ 
M  pmgram  in  Mju&achusstts  since  Ulis  pruf^ratn 
will  not  be  fully  implemented  until  Mime  time  Hfter 


of  the  modeling  domain  (i.e.,  areas  in 
New  York  and  New  Jersey)  will  help 
Western  Massachusetts  attain  the  one- 
hour  ozone  standard.  The  modeling  also 
indicates  thai  ozone  reductions  from 
emission  reductions  in  the  New  England 
domain  would  be  greater  if  boundary 
conditions  were  cleaner.  So  emission 
reduction  from  future  programs  like  the 
Tier  2/Sulfur  program  would  further  aid 
in  reaching  and  mainlaining  attainment 
of  the  one-hour  ozone  standard  after 
2003. 

In  summary,  based  on  a  weighl-of- 
evidence  analysis,  the  modeling 
submitted  for  the  Springfield  (Western 
Massachusetts)  area  meets  the  EPA 
guidance  and  is  acceptable. 

D  What  Do  the  Ambient  Ozone  Data 
Show? 

The  weight  of  evidence  analysis 
conducted  by  Massachusetts  is 
consistent  with  the  mosl  recent  ozone 
data.  There  are  five  ozone  air  quality 
monitors  in  the  Western  Massachusetts 
nonattainment  area.  They  are  in  the 
towns  of  Chicopee.  Agawam.  Ware. 
Adams  and  .^niherst.  The  monitor  in 
Adams  is  in  a  mountainlop  location  and 
has  only  recorded  Iwo  exceedaoces  of 
the  one-hour  ozone  standard  since  1 989 
and  is  clearly  in  attaimnent  with  the 
ozone  standard  and  therefore  is  not  an 
issue  with  respect  to  altaiiunent/ 
nonattainment.  The  other  four  monitors 
were  all  recording  violations  of  the  one- 
hour  ozone  standard  when  the  area  was 
classified  as  serious  in  1991  (based  on 
ozone  data  from  circa  J987  lo  1989) 
Since  the  original  classification  all  those 
sites  have  shown  a  substantial  decre.ase 
in  ozone  due  to  emission  reductions, 
both  within  Massachusetts  and  also 
upwind  from  Massachusetts.  For 
example,  the  site  at  Agawam  has  shown 
a  design  value  (the  form  of  the  one-hour 
ozone  standard)  drop  from  148  ppb  in 
1989  to  110  ppb  in  1998  or  a  drop  of 
26%.  This  site  is  currently  in  attainment 
for  the  one-hour  standard  At  Chicopee. 
the  design  value  has  dropped  from  159 
ppb  to  116  ppb  in  1998.  a  drop  of  27% 
This  site  is  also  attaiiuneul.  Al  Amherst 
the  design  value  has  dropped  from  135 
ppb  to  106  ppb  in  1998  for  a  drop  of 
21%.  This  site  is  in  attainment.  Al  the 
Ware  site  the  design  value  has  dropped 
from  167  ppb  lo  128  ppb  in  1999.  for  a 
drop  of  23%.  This  is  the  only  site  in 
Western  Massachusells  that  is  still 
recording  violations  of  the  ozone 
standard.  A  linear  fit  of  those  two 
design  values  (167  ppb  in  1989  and  128 
ppb  in  1998)  shows  a  drop  of  nearly  4 
ppb  per  year  of  ozone.  Since  the  Ware 
site  is  currently  only  4  ppb  over  the  one- 
hour  ozone  standard,  altaitmient  of  the 
standard  may  be  expected  with  in  the 
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next  two  years  (i.e.,  by  2001).  It  must  be 
noted  that  the  year  to  year  decline  in 
ozone  levels  is  rarely  linear  and  year  to 
year  variations  do  occur,  but,  since 
these  four  ozone  sites  all  show  a 
substantial  downward  trend  in  one-hour 
ozone  concentrations,  and  precursor 
emissions  are  projected  to  keep  falling, 
both  within  the  nonattainment  area  and 
upwind  from  it,  there  is  no  reason  to 
beUeve  that  this  downward  trend  will 
not  continue  over  the  near  term.  The 
emission  reductions  will  be  a  result  of 
the  following:  continued  benefits  from 
tighter  standards  on  vehicles  due  to  fleet 
turnover  (California  (CA)  LEV  in 
Massachusetts  and  NLEV  or  CA  LEV  in 
upwind  areas);  the  reductions  from  large 
point  sources  due  to  the  OTC  NOx 
Memorandum  of  Understanding  (MOU) 
and  EPA's  NOx  SIP  call;  Phase  n 
reformulated  gasoline;  ultimately  Tier  2 
automobile  standards  and  low  sulfur 
gasoline;  and  other  federal  control 
measures  {i.e.,  controls  on  non-road 
engines).  In  addition,  Massachusetts 
started  an  enhanced  I/M  program  in 
October  1999  which  will  also  yield 
emission  reductions. 

E.  Does  the  Area  Need  Additional 
Measures? 

Since  the  Western  Massachusetts  area 
passes  the  weight-of  evidence  test  it 
does  not  need  additional  measures, 
including  Tier  2  automobile  standards. 

F.  What  Is  EPA  Policy  With  Regards  to 
an  Attaitunent  Date  Extension? 

On  )uly  16, 1998,  a  guidance 
memorandiun  entitled  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas"  was  signed  by  Richard 
D  Wilson,  then  Acting  Assistant 
Administrator  for  Air  and  Radiation. 
That  memorandum  included  EPA's 
interpretation  of  the  Clean  Air  Act 
regarding  the  possibility  of  extending 
attainment  dates  for  ozone 
nonattainment  areas  that  have  been 
classihed  as  moderate  or  serious  for  the 
1-hour  standard  and  which  are 
downwind  of  areas  that  have  interfered 
with  their  ability  to  demonstrate 
attainment  by  dates  prescribed  in  the 
Act.  That  memorandum  stated  that  EPA 
will  consider  extending  the  attainment 
date  for  an  area  that: 

(1)  Has  been  identified  as  a 
downwind  area  affected  by  transport 
from  either  an  upwind  area  in  the  same 
State  with  a  later  attainment  date  or  an 


upwind  area  in  another  State  that 
significantly  contributes  to  downwind 
nonattainment; 

(2)  Has  submitted  an  approvable 
attainment  demonstration  with  any 
necessary,  adopted  local  measures  and 
with  an  attainment  date  that  shows  that 
it  will  attain  the  1-hour  standard  no 
later  than  the  date  that  the  reductions 
are  expected  from  upwind  areas  under 
the  final  NOx  SIP  call  and/or  the 
statutory  attainment  date  for  upwind 
nonattainment  areas,  i.e..  assuming  the 
boundary  conditions  reflecting  those 
upwind  reductions; 

(3)  Has  adopted  all  applicable  local 
measures  required  imder  the  area's 
current  classification  and  any  additional 
measures  necessary  to  demonstrate 
attainment,  assuming  the  reductions 
occiir  as  required  in  the  upwind  areas; 

(4)  Has  provided  that  it  will 
implement  all  adopted  measures  as 
expeditiously  as  practicable,  but  no  later 
than  the  date  by  which  the  upwind 
reductions  needed  for  attaiiunent  will 
be  achieved. 

G.  Does  the  Western  Massachusetts  Area 
Qualify  for  an  Attainment  Date 
Extension? 

The  following  analysis  shows  that  the 
area  does  meet  the  above  four  part  test. 
In  its  July  27, 1998  attainment 
demonstration,  the  MA  DEP  requested 
that,  since  the  Western  Massachusetts 
area  cannot  attain  the  one-hour  ozone 
standard  by  its  attainment  date  of  1999, 
due  to  the  effects  of  transported  ozone, 
it  be  allowed  an  attainment  date 
extension  beyond  1999.  On  August  13, 
1999  the  MA  DEP  submitted  a  letter 
requesting  an  attainment  date  extension 
to  December  2003,  which  EPA  interprets 
as  December  31.  2003.  This  date 
matches  the  MA  DEP  conformity  budget 
submitted  to  EPA  on  October  1. 1998 
and  is  in  line  with  most  of  the  emission 
reductions  expected  as  a  result  of  the 
NOx  SIP  call. 

In  order  to  qualify  for  an  attaiiunent 
date  extension  several  tests  need  to  be 
passed.  In  order  to  assess  the  role  of 
transport  in  Western  Massachusetts,  two 
model  runs  submitted  by  Massachusetts 
are  examined.  The  first  is  a  zero  out  run 
for  Connecticut.  In  this  run.  all  the 
anthropogenic  emissions  frt)m  the 
nearest  upwind  state  are  eliminated. 
This  run  shows  only  limited 
improvement  in  the  Western 
Massachusetts  area  from  such  a  large 


emission  reduction.  Another  run  that 
shows  the  impact  of  transport  in 
Western  Massachusetts  is  a  run  where 
very  clean  boundary  conditions  are 
asstmied.  This  run  uses  boimdary 
conditions  from  the  OTAG  run  IN60. 
which  assumed  the  reductions  similar 
to  NOx  SIP  call  emissions,  plus  an 
additional  60%  reduction  in  NOx  from 
the  ozone  nonattainment  areas  classified 
as  serious  or  above.  This  run  shows  that 
Western  Massachusetts  would  achieve 
attainment  by  2007,  based  on  a  strict 
exceedance  test  (i.e.,  all  grid  cells  below 
124  ppb).  Thus,  it  is  transported  air 
pollution  that  is  causing  the  area  to  be 
nonattaimnent  and  that  transport  is 
from  upwind  areas  outside  the  modeling 
domain  (e.g..  New  York  City).  Therefore, 
lowering  transported  ozone  is  extremely 
important  in  bringing  Western 
Massachusetts  into  attainment  of  the 
ozone  standard.  In  summary,  the 
Western  Massachusetts  area  is  affected 
by  transport.  So  the  first  test  for  an 
attainment  date  extension  is  passed. 

The  second  test  is  that  an  area  has 
submitted  an  approvable  attainment 
demonstration  with  any  necessary, 
adopted  local  measures  and  with  an 
attainment  date  that  shows  that  it  will 
attain  the  one-hour  standard  no  later 
than  the  date  that  the  reductions  are 
expected  from  upwind  areas  under  the 
final  NOx  SIP  call  and/or  the  statutory 
attainment  date  for  upwind 
nonattainment  areas,  i.e.,  assuming  the 
boundary  conditions  reOecting  those 
upwind  reductions.  Since  the  area  has 
submitted  an  attainment  demonstration 
and  this  notice  is  proposing  approval  of 
that  plan  without  additional  measures, 
this  test  is  passed.  Also,  since  the 
attainment  date  requested  is  December 
2003.  which  is  in  line  with  the  NOx  SIP 
call  and  the  Phase  III  NOx  MOU 
requirements,  that  date  is  reasonable. 

The  third  test  is  that  Massachusetts 
had  to  do  all  the  CAA  requires  for  a 
serious  nonattainment  area.  The 
Western  Massachusetts  area  is  classified 
as  serious  and  is  required  to  submit 
certain  measures.  Table  3  contains  a 
summary  of  the  CAA  required  ozone  SIP 
elements  and  the  additional  measures 
included  in  the  attainment 
demonstration.  This  Table  indicates 
whether  a  control  measure  was  part  of 
the  modeling  demonstration  and 
provides  a  summary  of  the  approval  or 
promulgation  status. 
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Table  3.— Control  Measures  in  the  One-Hour  Ozone  Attainment  Plans  for  the  Western  Massachlisetts 

Serious  Ozone  Nonattainment  area 


Name  of  control  measure 


On-t)oard  Refueling  Vapor  Recovery 

Federal  Motor  Vehicle  Control  program 

Federal  Non-road  Gasoline  Engines 

Federal  Non-road  Heavy  Duty  diesel  engines  . 

AIM  Surface  Coatings  

Consumer  &  commercial  products 

Entianced  Inspection  &  Maintenance  


NOx  RACT 


VOC   RACT  pursuant  to  sections   182(a)(2)(A) 

and  182(b)(2)(B)  of  Clean  Air  Act. 
VOC   RACT  pursuant  to  secnons   182(b)(2)(A) 

and  (C)  of  Clean  Air  Act 
Stage  II  Vapor  Recovery 


Automotive  Refinishing  , 
Refonnulated  Gasoline  . 


Type  of  measure 


CA  Low  Emission  Vetiide  (CA  LEV) 
Clean  Fuel  Reets 


New  Source  Review  . 


Base  Year  Emissions  Invantoiy  . 
15%  VOC  Reduction  Plan 


9%  rate  of  progress  plan  , 


Federal  rule  

Federal  rule  

Federal  aile 

Federal  nile 

State  initialive 

State  iradative 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
ment. 

State  initialive 

State  opt-in 


Emissiors  Statements  . 


Enhanced  Monitonng  (PAMS)  . 
OTC  NOx  MOU  Phase  II 


State  initiative 

CAA  SIP  Require- 
ment- 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 
CAA  Requirement 
Stale  Initiative  . 


Included  in  local 
modelirtg 


Yes 
Yes 
Yes  . 
Yes  . 
Yes  . 
Yes  . 
Yes 


Approval  status 


Yes 


Yes  . 
Yes  . 


Yes 
Yes 


NOx  SIP  Call EPA  requirement 


WA> 
Yes  .. 
Yes 


Promulgated  at  40  CFR  86 

Promulgated  at  40  CFR  86. 

Promulgated  at  40  CFR  90 

Promulgated  at  40  CFR  89 

SIP  approved  (60  FR  65242;  12/19/95) 

SIP  approved  (60  FR  65242:  12/19/95) 

SIP  approval  pending  (proposed  lor  approval  al 

64  FR  51937:  9/27/99  and  64  FR  66829;  11/ 

3<V99)'. 
SIP  approved  (64  FR  48095;  9/2/99) 

SIP  approved  (64  FR  48297:  9/3/99  and  58  FR 

34908:  &'30(93) 
SIP  approved  (64  FR  48297:  9/*99) 

SIP  approved  (58  FR  48315:  9/15/93)'. 

SIP  approved  (61  FR  5696;  2/14«6). 

SIP  approval  pending  (proposed  lof  approval  as 

pan  ol  me  15*.  plan  at  64  FR  51943;  9/27/99 

and  64  FR  66829:11/30/99) 
SIP  approved  (60  FR  6027;  2/1/95). 
SIP  approved  (60  FR  6027;  2/1/95)'. 

SIP  approval  pending  *. 

SIP  approved  (62  FR  37510;  7/14/97). 

SIP  approval  pending  (proposed  for  approval  al 

64  FR  51943;  9/27/99  and  64  FR  66829,   11/ 

30/99). 
SIP  approval  pending  (proposed  for  approval  al 

64  FR  51943:  9/27/99  and  64  FR  66829:11/ 

30«9)]. 
SIP  approved  (61  FR  11556;  3/^^/96). 

SIP  approved  (62  FR  37510;  7/14/97). 
SIP  approved  (64  FR  6/2fl9;  64  FR  29567) 
SIP  appn^val  perxiing '. 


MMsachusetts  Enhanred  Inspection  &  Maintenance  was  proposed  for  approval  based  or  a  showing  that  their  program  meets  EPAs  low  en- 
hanced performance  standard  and  secures  the  emission  reduction  necessary  to  meet  15%  and  9%  rate-ol-progress  requirements  Massachu- 
setts, however,  IS  claiming  reductions  greater  than  these  amounts  in  its  attainment  demonstration.  Massachusetts  needs  to  demonstrate  that  the 
emission  reduction  credit  it  is  claiming  from  iis  I/M  program  m  its  attainment  demonstration  is  wananted  lor  the  combination  of  test  tvoe  and 
ST^r  1/1  „t'^5";lf'S,'Sril^*?,i^  °"  November  3,  1999,  MA  DEP  sent  a  lener  to  EPA  indicating  mat  it  expects  submit  its  IflS  pro- 
gram evaluation  plan  By  March  31,  2000.  EPA  expects  thai  the  program  evaluation  done  pursuant  to  the  plan  wll  enaWeMassachusetts  to  dem- 
onstrate the  level  of  emission  reduction  credit  warranted  lor  its  I/M  program.  r  ,"  >,  i«=iu.  ^  uo. 
^In  its  Attainment  Demonstration  SIP  submittal,  Massachusetts  committed  to  submit  a  revised  Stage  II  njle  by  January  1999  MassactHisetts 
has  not  ye  met  this  oomtnitment  but  must  do  so  in  order  lor  EPA  to  grant  final  approval  ol  its  attainment  demonstration  lor  Western  Massachu 
Tmoo"        *"'*'  ^  ■  ^^'  "*  °^'^  ^"'  ^  '^''®' '°  ^''*  indicating  that  It  expects  to  adopt  the  necessary  revisions  to  Its  stage  II  rule  by  Apol 

3  Massachusetts  used  CAL  LEV  reductions  to  meet  the  Clean  Fuel  Fleet  requirement. 

■•Ttie  state  is  not  relying  on  emission  reductions  from  this  NSR  SIP  and  therefore  it  will  not  have  to  be  finally  anxmed  In  onlar  lo  noiove  the 
attainment  demonstration,  •^•r"'  w  v,« 

*Does  not  produce  emission  reductions. 

'The  measures  used  to  demonstrate  rate  ol  progress  were  modeled. 

'On  November  19  1999.  MA  DEP  submitted  a  SIP  revision  In  response  to  the  EPA's  regulatron  entitled,  "Finding  ol  Significant  Ckjninbution 
and  Rulemaking  lor  Certam  Stales  in  the  Ozone  Transport  Assessment  Group  Region  lor  Purposes  ol  Reducing  Regional  Transport  ol  Ozone 
otfienmse  known  as  the  'NOx  SIP  Call,"  The  SIP  submittal  included  a  NOx  budget  and  allowance  trading  regulation  310  CMR  7  28  Althouoh 
not  a  CAA  required  rrieasure  310  CMR  7.28  requires  signihcani  NOx  reductions  from  2003  onward  which  will  strengthen  the  SIP  EPA  will  take 
Iir?l5£lT..Sr,?l°  .n  '^^  ''"°''  *°  ""alizing  action  on  the  one-hour  ozone  attainment  plan  This  also  fulfills  Massachusetts  commitment  under 
the  OTC  MOU  Phase  III  program. 


For  the  measures  that  have  been 
submitted  to  EPA  and  not  yet  fully 
approved  by  EPA,  EPA  intends  to 
publish  final  rules  before  or  at  the  same 
time  as  we  publish  final  approval  of  the 
attainment  demonstration.  Those 
include  the  15%  plan  and  9%  plan 


through  1999.  the  enhanced  inspection 
and  maintenance  program,  and  the  NOx 
SIP  call  SIP.  Additionally,  there  are 
additional  SIP  elemenLs  that  have  not 
been  submitted  by  Massachusetts  that 
EPA  needs  in  order  to  agree  with  the 
reductions  claimed  bv  Massachusetts  for 


certain  control  programs.  Because  of 
these  outstanding  elements.  EPA  is  also 
proposing,  in  the  alternative,  to 
disapprove  this  demonstration.  These 
outstanding  SIP  elements  are;  (1) 
Revisions  to  the  Massachusetts  stage  n 
vapor  recovery  rule  that  were 
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committed  to  in  the  July  27. 1998 
attainment  demonstration  and  (2)  the 
demonstration  described  in  EPA's 
supplemental)'  proposed  approval  of  the 
Massachusetts  15%  rate-of-progress 
plan  published  in  the  Federal  Register 
on  November  30. 1999  (64  FV.  66829). 
requiring  Massachusetts  to  demonstrate 
that  the  emission  reduction  credit  it  is 
claiming  for  its  1/M  program  in  that 
attainment  demonstration  is  warranted 
for  the  combination  of  test  type  and 
equipment  that  Massachusetts  is 
implementing.  Once  these  outstanding 
SIP  elements  are  approved  into  the 
Massachusetts  SIP.  the  attaiiunent 
demonstration  can  be  approved  and  the 
attainment  date  extension  to  December 
31.  2003  can  be  granted. 

Finally,  the  state  has  provided  that  it 
will  implement  all  adopted  measures  as 
expeditiously  as  practicable,  but  no  later 
than  the  date  by  which  the  upwind 
reductions  needed  for  attainment  will 
be  achieved.  All  of  the  above  measures 
will  be  implemented  by  I>ecember  2003. 

In  siunmary.  EPA  is  proposing  to 
approve  the  new  attainment  date  of 
December  31 .  2003  for  the  area.  In  order 
to  grant  full  approval,  the  outstanding 
SIP  issues  mentioned  above  will  need  to 
be  resolved. 

H.  What  Are  the  Consequences  of  State 
Failure? 

This  section  explains  the  CAA 
consequences  of  State  failure  to  meet 
the  time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan.  (We  using 
the  phrase  "bilure  to  submit"  to  cover 
both  the  situation  where  a  State  makes 
no  submission  and  the  situation  where 
the  State  makes  a  submission  that  we 
find  is  incomplete  in  accordance  with 
section  110(k)(l)(B)  and  40  CFH  part  51. 
Appendix  V.)  For  purposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  bilure  to  submit.  Thus,  the 
description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  State's  submission. 

1 .  What  Are  the  CAAs  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP. 
such  as  the  attainment  demonstration 
SIPs,  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the'  SIP  if  the  State 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 


Under  EPA's  sanctions  regulations.  40 
CFR  52.31.  the  first  sanction  would  he 
2:1  offsets  for  sources  subject  to  the  new 
source  review  requirements  under 
section  1 73  of  the  CAA.  If  the  Stale  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  ur  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  llO(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

2.  What  Are  the  CAA's  FIP  Provisions 
if  a  State  Fails  To  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda.  EPA 
recognized  that  States  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above.  EPA  provided  for 
States  to  submit  the  attainment 
demonstration  SIPs  in  two  phases.  In 
June  1996.  EPA  made  findings  that  ten 
States  and  the  District  of  Columbia  had 
failed  to  submit  the  phase  I  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  (July 
10.  1996).  In  addition  on  May  19. 1997. 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  luly  1998.  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  bad  outstanding 
sanctions  and  FTP  obligations  for  the 
serious  and  severe  nonattaiiunent  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8. 1999. 

m.  Propoaed  Action 

EPA  is  proposing  to  approve  the 
ground-level  one-hour  ozone  attainment 
demonstration  State  implementation 
plan  (SIP  or  demonstration)  for  the 
Springfield  (Western  Massachusetts) 
nonattainment  area  submitted  by 
Massachusetts  on  July  27.  1998.  We  are 
also  proposing  to  approve  an  attairuneni 
date  extension  for  this  area  to  December 
31.  2003  submitted  by  Massachusetts  on 
August  13. 1999.  We  are  also  proposing, 
in  the  alternative,  to  approve  in  part  and 
disapprove  in  part  this  demonstration  if 


the  State  does  not  submit  the  foUowing 
elements  which  were  discussed  in  detail 
above:  revisions  to  the  Massachusetts 
stage  U  vapor  recovery  rule  and  a 
demonstration  adequately  proving  that 
the  emission  reduction  credit 
Massachusetts  is  claiming  from  its  1/M 
program  in  the  Western  Massachusetts 
attaitunent  demonstration  is  warranted 
for  the  combination  of  test  type  and 
equipment  that  Massachusetts  is 
implementing.  Also.  EPA  intends  to 
publish  final  rulemaking  on  the  15% 
plan  and  9%  plan  through  1999.  the 
enhanced  inspection  and  maintenance 
program,  and  the  NOx  SIP  call  SIP  for 
Western  Massachusetts  either  before  or 
at  the  same  time  as  publication  of  final 
approval  of  the  attaiiunent 
demonstration. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These  issues 
will  be  considered  before  EPA  takes 
final  action.  Interested  parties  may 
participate  in  the  Federal  nUemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  ofiice 
listed  in  the  ADDRESSES  section  of  this 
action. 

A  more  detailed  description  of  the 
stale  submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
AOOflESSES  section  of  this  document 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  luider  Executive 
Order  12866.  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  13045 

Executive  Order  1 3045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant."  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
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rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children 
and  explain  why  the  planned  regiUation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  suoject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  and 
safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
conununities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
govenmients.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  'Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132  Federahsm  (64 
FR  43255,  August  10, 1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 


include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govermnents.  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  Slate 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  State  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

£■.  Regulatsry  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  1.  pari  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  hut  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 


preparation  of  a  flexibiUty  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  stale 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  US 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

If  the  approval  is  converted  to  a 
disapproval  under  section  110(k),  based 
on  the  State's  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  Stale- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  requirements. 
Therefore.  I  certify  that  such  a 
disapproval  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
requirements  nor  would  it  substitute  a 
new  Federal  requirement. 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  110  and  subchapter  I.  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  State  submittal 
would  not  affect  State-enforceability 
Moreover  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore.  I 
certify  that  the  proposed  disapproval 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
( "Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  govenmients  in  the 
aggregate:  or  to  private  sector,  of  SlOO 
million  or  more.  Under  .section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impactedby  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  armual  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
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to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  iocal.  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not.  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  Commonwealth  of  Massachusetts, 
which  is  not  a  small  government. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
.standards  when  developing  new 
regulations.  To  comply  with  NTTAA. 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovenunental  relations.  Nitrogen 
dioxide.  Ozone. 

Authority:  42  U.S.C.  7401  el  seq. 

Dated;  November  30.  1999. 
Mindy  S.  Ljibfaer, 

Deputy  Regional  Administrator,  Region  I. 
[FR  Doc.  99-31709  Filed  12-15-99: 8:45  anil 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 

[CTD56-7215-fRL-6501-91 

Approval  and  Promulgation  of 
Implementation  Plans;  Connecticut; 
One-Hour  Ozone  Attainment 
Demonstration;  Greater  Connecticut 
Ozone  Nonattalnmant  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUHMARY:  The  EPA  is  proposing  to 
approve  the  ground-level  one-hour 
ozone  attainment  demonstration  State 
Implementation  Plan  (SIP)  for  the 
Greater  Connecticut  ozone 
nonattainment  area  submitted  by  the 
Commissioner  of  the  Connecticut 
Department  of  Environmental  Protection 
(CT  DEP)  on  September  16,  1998.  We 
are  also  proposing,  in  the  alternative,  to 
disapprove  this  demonstration  if 
Connecticut  does  not  submit  an 
adequate  motor  vehicle  emissions 
budget  consistent  with  attainment.  EPA 
is  also  proposing  approval  of  an 
attainment  date  extension  until 
November  15.  2007  for  the  Greater 
Connecticut  nonattainment  area. 
DATES:  Comments  must  be  received  on 
or  before  February  14.  2000. 
ADDRESSES:  Written  comments  (in 
duplicate  if  possible)  should  be  sent  to; 
David  B.  Conroy  at  the  EPA  Region  I 
(New  England)  Office.  One  Congress 
Street,  Suite  1100-CAQ.  Boston, 
Massachusetts  02114-2023. 

Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
address;  U.S.  Environmental  Protection 
Agency.  Region  1  (New  England),  One 
Congress  St,  11th  Floor,  Boston, 
Massachusetts.  Telephone  (617)  918- 
1664.  an  at  the  Bureau  of  Air 
Management,  Department  of 
Environmental  Protection,  State  Office 
Building,  79  Elm  Street,  Hartford.  CT 
06106.  Please  telephone  in  advance 
before  visiting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Burkhart  (617)  918-1664. 
SUPPI.EMENTARY  INFORMATION:  This 
document  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  one-hour 
ozone  national  ambient  air  quality 
standard  (NAAQS)  and  an  analysis  of 
the  one-hour  ozone  attainment 
demonstration  SIP  submitted  by  the  CT 
DEP  for  the  Greater  Connecticut 


nonattainment  area.  This  document 
addresses  the  following  questions: 

What  i.s  the  Basis  for  the  Attainment 
Demonstration  SIP? 

What.»ra  the  Components  of  a  Modeled 
Attainment  Demonstralion? 

What  is  the  Frame  Work  for  Proposing 
Action  on  the  Attainment  Demonstration 
SIPs? 

What  Does  EPA  Expect  to  Happen  with 
Respect  to  Attainment  Demonstrations  for  the 
Greater  Connecticut  One-hour  Ozone 
Nonattainment  Area? 

What  are  the  Relevant  Policy  and  Guidance 
Documents? 

How  Does  the  Conne<:tinjl  Submittal 
Satisfy  the  Frame  Work? 

I.  Bsckground 

A.  What  Is  the  Basis  for  the  State's 
Attainment  Demonstration  SIP? 

1 .  CAA  Requirements 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979.  EPA  promulgated 
the  one-hour  0.12  parts  per  million 
(ppm)  ground-level  ozone  standard.  44 
FR  8202  (Feb.  8. 1979).  Ground-level 
ozone  is  not  emitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compounds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  ground-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  one-boui  ozone 
standard  each  Ume  an  ambient  air 
quahty  monitor  records  a  one-hour 
average  ozone  concentration  above 
0.124  ppm.  An  area  is  violating  the 
standard  if,  over  a  consecutive  three- 
year  period,  more  than  three 
exceedances  are  expected  to  occtu  at 
any  one  monitor.  The  CAA.  as  amended 
in  1990.  required  EPA  to  designate  as 
nonattainment  any  area  that  was 
violating  the  one-hour  ozone  standard, 
generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4);  56  FR  56694  (Nov.  6. 1991). 
The  CAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
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requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
plaiming  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  are  required  to  attain  the 
one-hour  standard  by  November  15, 
1999  and  severe  are.as  are  required  to 
attain  by  November  15.  2005  or 
November  15,  2007.  The  Greater 
Cotmecticut  area  is  classified  as  serious 
and  its  attainment  date  is  November  15, 
1999. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA,  serious  and  severe  areas  were 
required  to  submit  by  November  15, 
1994  demonstrations  of  how  they  would 
attain  the  one-hour  standard  and  how 
they  would  achieve  reductions  in  VOC 
emissions  of  9  percent  for  each  three- 
year  period  until  the  attainment  year 
(rate-of- progress  or  ROP).  (In  some 
cases.  NOx  emission  reduction  can  be 
substituted  for  the  required  VCX; 
emission  reductions.)  Today,  in  this 
proposed  rule,  EPA  is  proposing  action 
on  the  attainment  demonstration  SIP 
submitted  by  the  CT  DEP  for  Greater 
Connecticut  nonattainment  area.  EPA 
will  take  action  on  the  Coimecticut's  9% 
ROP  plan  for  reductions  from  1996- 
1999  in  a  separate  rulemaking  action. 
(The  9%  ROP  plan  was  submitted  to 
EPA  on  December  31. 1997,  with  minor 
revisions  on  January  7, 1998}  In 
addition,  elsewhere  in  this  Federal 
Register,  EPA  is  today  proposing  to  take 
action  on  nine  other  serious  or  severe 
one-hour  ozone  attainment 
demonstration  and,  in  some  cases  ROP 
SIPs.  The  additional  nine  areas  are, 
Springfield  (Western  Massachusetts), 
New  York-North  New  Jersey-Long 
Island  (NY-Ha-CT),  BalUmore  (MD). 
Philadelphia-Wilmington-Trenton  (PA- 
NJ-DE-MD),  Metropolitan  Washington, 
DC.  (DC-MD-VA),  Atlanta  (GA), 
Milwaukee-Racine  (WI).  Chicago-Gary- 
Lake  County  (IL-IN),  and  Houston- 
Galveslon-Brazoria  (TX). 

In  general,  an  attaiiunent 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attaiiunent  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  piuposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A). 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 


attainment,  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  e^orts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 
VCX^s  in  upwind  States  (and  the  ozone 
formed  by  these  emissions)  affected 
these  nonattainment  areas  and  the  full 
impact  of  this  effect  had  not  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2, 1995.  Mary  D.  Nichols, 
EPA's  then  Assistant  Administrator  lor 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals.'  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2. 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  countr\'  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  - 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  hames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  June  1997.  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  country  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29, 1997 
memorandtmi.  Richard  Wilson,  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  areas:  (1)  evidence  that  the 


applicable  control  measures  in  subpart 
2  of  part  D  of  title  I  of  the  CAA  were 
adopted  and  implemented  or  were  on  an 
expeditious  course  to  being  adopted  and 
implemented:  (2)  a  list  of  measures 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attaiiunent;  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-1999 
ROP  and  the  control  measures  necessary 
for  attainment  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2000; 
(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attainment;  and  (5)  evidence  of  a 
public  hearing  on  the  State  submittal. ' 
This  submission  is  sometimes  referred 
to  as  the  Pha.se  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attainment  and  identification  of  the 
measures  needed.  Thus.  State 
submissions  due  in  April  1998  imder 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997.  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Colimibia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  one-hour  standard  becau.se  they 
did  not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7. 1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calUng  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27, 
1998).  This  final  rule  is  commonlv 
referred  to  as  the  NOx  SIP  Call. 

3.  Attainment  Date  Delays  Due  to 
Transport 

On  July  16.  1998.  EPA's  then  Acting 
Assistant  Administrator,  Ricbaid 
Wilson,  issued  a  guidance 
memorandum  intended  to  provide 
further  relief  to  areas  affected  by  ozone 
transport.^  The  memorandum 


'  Memnnindutn.  "Ozoni^  Attainment 
Domon<traliDOS."  usund  March  Z.  1995.  A  copy  of 
the  memoranduin  may  be  found  on  EPA's  web  site 
at  linp;//www.epa.RUv/Itti/oarpg/(lpgm.fatiiil. 

-  loiter  from  Mary  A.  Cade.  Director.  Stale  of 
JUinois  Environmental  Pmte<.1ion  Agency  to 
Environmental  Council  of  Stiile«  (E(X)S)  MemborB. 
dated  Aiml  13. 1995. 


'  Memorandum.  "Guidance  for  Impluoaatiim  thp 
l-Huur  Ozone  and  Pre-Existini^PM  10  NAAgS. ' 
i&siied  December  29. 1997.  A  copy  of  thia 
memoi^ndum  may  be  found  on  EFA'i  «veb  tile  at 
htlp://www  epa-^v/ttn/oarpg/tlpRniJitml. 

'Memorandum.  "Extetuion  of  Attainment  [)8tR.i 
for  Downwind  Transport  .\reas."  issund  July  10- 
ISWfl.  Thifi  memorandum  i6  applicable  to  Ixjth 
moderatR  and  serious  oxone  nonattatumeul  alwM  A 
Caalliiued 
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recognized  that  many  moderate  and 
serious  areas  are  affected  by  transported 
pollution  from  either  an  upwind  area  in 
the  same  State  with  a  higher 
classification  and  later  attainment  date, 
and/or  from  an  upwind  area  in  another 
State  that  is  significantly  contributing  to 
the  downwind  area's  nonattainment 
problem.  The  policy  recognized  that 
some  downwind  areas  may  be  unable  to 
meet  their  own  attainment  dates, 
despite  doing  all  that  was  required  in 
their  local  area,  because  an  upwind  area 
may  not  have  adopted  and  implemented 
all  of  the  controls  that  would  benefit  the 
downwind  area  through  control  of 
transported  ozone  before  the  downwind 
area's  attainment  date.  Thus,  the  policy 
provided  that  upon  a  successful 
demonstration  that  an  upwind  area  has 
interfered  with  attainment  and  that  the 
downwind  area  is  adopting  all  measures 
required  for  its  local  area  -^  for 
attainment  but  for  this  interference.  EPA 
may  grant  an  extension  of  the 
downwind  area's  attainment  date.^  Once 
an  area  receives  an  extension  of  its 
attainment  date  based  on  transport,  the 
area  would  no  lotager  be  subject  to 
reclassification  to  a  higher  classification 
and  subject  to  additional  requirements 
for  failure  to  attain  by  its  original 
attainment  date  provided  it  was  doing 
all  that  was  necessary  locally. 

A  request  from  the'CT  DEP  for  such 
an  extension  of  the  attainment  date  for 
the  Greater  Connecticut  nonattainment 
area  and  EPA's  proposed  response  is 
discussed  in  this  action. 

4.  Time  Frame  for  Taking  Action  on 
Attainment  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998: 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA.  EPA  is  required  to 


copy  of  this  policy  may  be  found  on  EPA'i  web  site 
at  bttp;//www.epa.gov/ttn/oaipg/l1pgm.html. 

^  Local  ma  OMasuras  would  include  all  of  the 
measum  within  the  local  tnodellng  domain  that 
wenj  relied  on  for  purposes  of  the  modeled 
altainnienl  demonstration. 

*Th«  policy  provides  that  the  area  must  meet  four 
cnleria  to  receive  an  attainment  date  extension.  In 
summary,  the  area  most:  (1)  be  identified  as  a 
(iownwiod  area  affected  by  transpon  from  either  an 
upwind  area  in  the  same  State  with  a  later 
attainment  date  or  an  upwind  area  in  another  State 
thai  signifiaintly  contributes  to  dotvnwind 
nonattainment:  (21  .submit  an  approvable  attainment 
demonstration  with  any  necessary,  adopted  local 
measures  and  with  an  attainment  date  that  reflects 
when  the  upwind  reduiitioos  will  occur  (3|  adopt 
all  local  meesurvs  required  under  the  area's  ciirrent 
classification  and  any  additional  measures 
necessary  to  demonstrate  attainment:  and  (41 
provide  that  it  will  implement  all  adopted  measures 
as  expeditiously  as  practicable,  hut  no  later  than  the 
date  by  which  the  upwind  reductions  needed  [or 
altBinmaDt  will  be  achieved. 


approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and, 
as  appropriate,  approving  them.  Thus, 
in  toiiay's  Federal  Register.  EPA  is 
proposing  to  lake  action  on  the  10 
serious  and  severe  one-hour  ozone 
attainment  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
ai:tion  on  these  submissions  over  the 
next  &-12  months.  The  reader  is  referred 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 

5.  Options  for  Action  on  a  State's 
Attaiiunent  Demonstration  SIP 

Depending  on  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today.  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  aitemabve.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
from  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  State's  plan 
submission.  CAA  section  llO(k).  TTie 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
from  the  date  of  EPA's  final  conditional 
approval. 

The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attaitunent 
demonstration,  including  control 
measures,  but  the  mtxleling  does  not 
demonstrate  attaiiunent,  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 


need  to  be  independently  enforceable 
because,  if  the  Stale  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  to  submit 
additional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 
State's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  State  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
submits  confrol  measures  that  EPA 
determines  are  complete  or  that  are 
deemed  complete,  EPA  wiU  determine 
through  rulemaking  whether  the  State's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally.  EPA  has  recognized  that  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
conunitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  States  may  rely 
on  a  modeled  attaiiunent  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.^  In  order  to 
have  a  complete  modeling 
demonstration  submission.  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  shoulil 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1.  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  mtxleling  or  an  analytical  method 
EPA  determines  to  be  as  effective.  The 


^Tbe  EP.A  issued  giiidantre  on  the  air  quality 
modeling  that  is  used  to  demonstrate  attainment 
with  the  one-hour  ozone  NAAQS.  See  U.S.  EPA. 
(199t).  Guideline  for  Regulatory  Application  of  the 
Urban  Ainjhed  Model.  EPA-450/4-91-013.  (July 
IMtl.  A  copy  may  be  found  on  EPA's  web  site  at 
http://www.epa.gov/ttnyscTam/  (file  name: 
•UAMREC'l  See  also  U.S.  EPA.  11996).  Guidance 
on  Use  of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA-454/&-95- 
007,  dune  1996).  A  copy  may  be  found  on  EPA's 
web  site  at  http^V/www .epa.gov/ttnyscraro/  (file 
name:    tWTEST'). 
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photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  grovnh 
up  to  and  controls  implemented  by  the 
attainment  year.  A  mtideling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  ail  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS,  an  optional  weight  of 
evidence  determination  which 
incorporates,  but  is  not  limit(»i  to,  other 
analyses  such  as  air  qualit>'  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  State  must  develop  and  implement 
a  modeling  protocol.  'The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e., 
days  in  the  past  with  bad  air  quality, 
that  ore  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  tiimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattaiimient  area  to  reduce 
uncertainty  in  the  bo'jndary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 


terrain,  tximplex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  State  needs 
to  generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  Slate 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistr>'  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  s-teps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model  predicted  one-hour 
daily  maximum  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the  - 
one-hour  ozone  NAAQS:  a  deterministic 
test  or  a  statistical  lest. 

The  deterministic  test  requires  the 
State  to  compare  predicted  one-hour 
daily  maximum  ozone  concentrations 
for  each  modeled  day "  to  the  attaiiunent 
level  of  0.124  ppm.  If  none  of  the 
predictions  exceed  0.124  ppm.  the  test 


The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  one-hour 
ozone  standard  allows  exceedances.  If, 
over  a  three-year  periiid,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
very  extreme  day,  the  statistit:al  test 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  one-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  one-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  foiu  highest  one-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.130  ppm.  6.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 


*Tbe  initial,  "tamp-up"  days  for  each  episode  are 
excluded  fttim  this  det^minalion. 


standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  Umit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  location  on 
a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  would 
be  expected  to  occur  no  more  than  an 
average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  ar« 
very  unusual  al  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  To  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attaiiunent. 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  sucli  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severit\'  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State 
can  rely  on  and  EPA  will  consider 
factors  such  as  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis:  other  modeled  outputs,  e.g.. 
changes  in  the  predicted  frequency'  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value: 
actual  observed  air  quality  trends: 
estimated  emissions  trends:  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  mixiel  predic:tions 
to  further  controls:  and.  whether  there 
are  additional  confrol  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  li.st 
of  factors  that  may  be  considered  and 
these  fatrtors  could  vary  from  case  to 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
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However,  the  further  a  modeled 
attainment  test  is  (rom  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 
The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed  in 
Section  C.6. 

C  What  Is  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  or 
conditionally  approve  the  one-hour 
attainment  demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 
— CAA  measures  and  measiues  relied 
on  in  the  modeled  attainment 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the 
State  relied  on  in  the  SIP  submission 
for  attainment  and  ROP  plans  on 
which  EPA  is  proposing  to  take  action 
on  today. 
— NOx  reductions  affecting  boundary 

conditions. 
— Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget 
which  can  be  determined  by  EPA  to 
be  adequate  for  conformity  purposes. 
— Tier  2/Sulfur  program  benefits  where 
needed  to  demonstrate  attainment. 
Inclusion  of  reductions  expected  from 
EPA's  Tier  2  tailpipe  and  low  sulfur- 
in-fuel  standards  in  the  attainment 
demonstration  and  the  motor  vehicle 
emissions  budget. 
— In  certain  areas,  additional  measures 
to  further  reduce  emissions  to  support 
the  attainment  test.  Additional 
measures,  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR).  or  locally 
(intrastate)  in  individual  States. 
— Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quahty  and  emission  trends.  The  mid- 
course  review  would  show  whether 
the  adopted  control  measures  are 


sufficient  to  reach  attainment  by  the 
area's  attainment  date,  or  that 
additional  control  measures  are 
necessary. 

1 .  CAA  Measures  and  Measures  Relied 
On  in  the  Modeled  Attainment 
Demonstration  SIP 

The  States  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
from  their  1990  emissions  levels  in 
order  to  attain,  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  imder  the  CAA  to  attain  the 
one-hour  ozone  NAAQS. 

In  addition,  a  state  may  have  included 
more  control  measures  in  its  attainment 
strategy  that  are  in  addition  to  measures 
required  in  the  CAA.  (For  serious  areas, 
these  should  have  already  been 
identified  and  adopted,  whereas  severe 
areas  have  until  December  2000  to 
submit  measures  necessary  to  achieve 
ROP  through  the  attainment  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  State's  SIP.  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration 

The  information  in  Table  1  is  a 
summary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  area  for 
the  one-hour  ozone  NAAQS.  These 
requirements  are  specified  in  section 
182  of  the  CAi\.  Information  on  more 
measures  that  States  may  have  adopted 
or  relied  on  in  their  cturent  SIP 
submissions  is  not  shown  in  the  table. 
EPA  will  need  to  take  final  action 
approving  all  meastu^s  relied  on  for 
attainment,  including  the  required  ROP 
control  measures  and  target 
calculations,  before  EPA  can  issue  a 
final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA  section 
182(c)(2). 

Table  1.— CAA  Requirements  for 
Serious  Areas 

— NSR  lof  VOC  and  NOx.'  including  an  off- 
set ratio  of  1.21  and  a  maior  VOC  and 
fslOx  source  cutoff  of  50  tons  per  year 
(tpy). 

— ReasonaCle  Available  Control  Teclinology 
(RACT)  fof  VOC  and  HO\.' 

— Enfianced  Inspection  and  Maintenance  (1/ 
M)  program. 

—15%  volatile  organic  compound  (VOC) 
plans. 

— Emissions  inventory. 

— Emission  statements. 

— Periodic  inventories. 

— Attainment  demonstratJon. 

—9  percent  ROP  plan  through  1999. 


Table  1  .—CAA  REOuiREMEf^TS  for 
Serious  areas — Continued 

—Clean  fuels  program  or  substitute. 
—Enhanced  monitoririg  Photocriemical  As- 
sessment Monitoring  slalions  (PAMS). 
— Stage  11  vapor  recovery. 

'  Unless  the  area  has  in  effect  a  MOx  waiv- 
er under  section  182(f).  The  Greater  Coo- 
necticul  area  is  nol  such  an  area 

2.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27, 
1998,  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30, 1999.  The  NOx  SIP  call  is  intended 
to  reduce  emissions  in  upwind  States 
that  significantly  contribute  to 
nonattaiiunent  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
States  must  regulate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  three- judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  call 
rule  requiring  States  to  submit  rules  by 
September  30.  1999. 

'The  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut, 
Springfield  MA,  New  York-North  New 
lersey-Long  Island  (NY-NJ-CT). 
Baltimore  MD.  Philadelphia- 
Wilmington-Trenton  (PA-NJ-DE-MD). 
Metropolitan  Washington,  D.C.  (DC- 
MD-VA),  Atlanta  GA.  Milwaukee- 
Racine  WI,  and  Chicago-Gary-Lake 
County  (Il^IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainment  areas  at  their  boimdaries. 
For  purposes  of  developing  attainment 
demonstrations.  States  define  local 
modeling  domains  that  include  both  the 
nonattainment  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  one-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
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conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States:  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore,  EPA  believes  it  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  fi-om  the  NOx  SIP  call  in 
areas  outside  the  local  one-hour 
modeling  domains.  If  States  assume 
control  levels  and  emission  reductions 
other  than  those  of  the  NOx  SIP  call 
within  their  State  but  outside  of  the 
modeling  domain.  States  must  also 
adopt  control  measures  to  achieve  those 
reductions  in  order  to  have  an 
approvable  plan. 

Accordingly.  States  in  which  the 
nonattainment  areas  are  located  vrill  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
vrith  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  assumed  by  the  State  inside  the 
local  modeling  domain ''  for  purposes  of 
the  modeled  attainment  demonstration 
must  be  adopted  and  submitted  as  pari 
of  the  State's  one-hour  attainment 
demonstration  SIP.  It  is  only  for 
reductions  occurring  outside  the  local 
modeling  domain  that  States  may 
assimie  implementation  of  NOx  SIP  call 
measures  and  the  resulting  boundary 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 
The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 


"For  liie  purpiMiss  of  thi!i  document,  "local 
modnling  domain  '  in  typicullv  an  uitian  scale 
domain  with  horizontal  dimensions  less  than  about 
300  lun  on  a  side,  horizontal  gnd  roaolution  less 
tfian  or  equal  to  5  k  5  km  or  finer.  The  domain  is 
lnT)^  enough  to  ensure  that  emissions  occurring  at 
5  am  in  the  domain's  center  are  still  within  the 
domain  al  B  pm  the  same  day  If  recirtTulatiun  of  the 
nooattainmenl  aide's  previous  day's  emissions  is 
believed  to  contribute  to  an  observed  problem,  the 
domain  is  large  enough  to  characterize  ttiis 


transportation  plans  and  programs  to 
the  SIP.  as  described  by  CAA  section 
176(c)(2)(A).  For  transportation 
conformity  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessar>'  pari  of  an 
attainment  demonstration  SIP.  A  SIP 
caimot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attaimnent  demonstration.  Therefore, 
EPA  is  proposing  to  disapprove  the 
attainment  demonstration  SIPs  for  those 
nine  areas  if  the  States  do  not  submit 
motor  vehicle  emissions  budgets  that 
EPA  can  find  adequate  by  May  31.  20(X). 
In  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May, 
States  should  submit  a  budget  no  later 
than  December  31, 1999.'"  If  an  area 
does  not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformity  piuposes  by  May  31. 
2000.  EPA  plans  to  take  final  action  at 
that  time  disapproving  in  full  or  in  part 
the  area's  attainment  demonstration. 
The  emissions  budget  shoidd  reflect  all 
the  motor  vehicle  control  measures 
contained  in  the  attaimnent 
demonstration,  i.e..  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

4.  Tier  2/Sulfur  Program  Benefits 

On  May  13,  1999.  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  a  major,  comprehensive 
program  designed  to  significantly 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivans.  and  pic:kup  trucks) 
and  to  reduce  sulftu  in  gasoline.  Under 
the  proposed  program,  automakers 
would  produce  vehicles  designed  to 
have  very  low  emissions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide.  The  EPA  subsequently 
issued  two  supplemental  notices.  64  FR 


'"A  final  budget  is  prefemsl.  but.  ifthe  Slate 
public  hearing  process  is  not  yet  complete,  then  the 
draft  budget  for  public  hearing  may  be  subrailled. 
The  adequacy  process  generally  take*  at  least  90 
days.  Therefore,  in  order  for  EPA  to  complete  the 
adequacy  process  no  later  than  the  end  of  May.  EPA 
must  have  by  Fetiruan'  15.  2000.  the  final  budget 
or  a  dnh  that  U  substantially  similar  to  wtiat  the 
final  budget  will  be  The  State  must  submil  the  filial 
budget  by  April  IS.  2000. 


35112  (June  30. 1999);  64  FR  57827 
(October  27. 1999). 

These  notices  provide  one-hour  ozone 
modeling  and  monitoring  information 
that  support  EPA's  belief  that  the  Tier 
2/Sulfiir  program  is  necessary  to  help 
areas  attain  the  one-hour  NAAQS. 
Under  the  proposed  rule,  NOx  and  VOC 
emission  reductions  (as  well  as  other 
reductions  not  directly  relevant  for 
attainment  of  the  one-hour  ozone 
standard)  would  occur  beginning  in  the 
2004  ozone  season  although  incentives 
for  early4Eompliance  by  vehicle 
maiiufdciuiers  and  refiners  will  likely 
result  in  some  reductions  prior  to  2004. 
Nationwide,  the  Tier  2/Sulfiir  program 
is  projected  to  result  in  reductions  of 
approximately  800,000  tons  of  NOx  per 
year  bv  2007  and  1 ,200,000  tons  by 
2010. 

In  the  October  27.  1999  supplemental 
notice,  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  17  metropolitan  areas  for 
which  the  one-hour  standard  applies 
need  the  Tier  2/Siiifur  program 
reductions  to  help  attain  the  one-hotu' 
ozone  standard.  'The  Greater 
Connecticut  area  whose  attainment 
demonstration  EPA  is  proposing  action 
on  today  is  included  on  that  list. 

The  EPA  issued  a  memorandum  thai 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier  2/ 
Sulfur  program  proposal. ' '  The 
memorandum  provides  the  tonnage 
benefits  for  the  Tier  2/Sulfur  program  in 
2007  on  a  county-by -county  basis  for  all 
counties  within  the  10  serious  and 
severe  nonattainment  areas  for  which 
EPA  is  proposing  to  take  action  today 
and  the  2005  tonnage  benefits  for  the 
Tier  2/Sulfur  program  for  each  county 
for  three  areas. 

The  EPA  also  issued  a  memorandum 
which  explains  the  coimectioo  between 
the  Tier  2/Sulfur  program,  motor 
vehicle  emissions  budgets  for 
conformity  determinations,  and  tining 
for  SIP  revisions  to  account  for  the  Tier 
2/Sulfur  program  benefit.'-  This 
memorandum  explains  that  conformity 
analyiies  in  .serious  and  severe  ozone 
nonattaiiunent  areas  can  begin 


' '  Memorandum.  "  1-Hour  Ozone  Anainmenl 
Oemonslralions  and  Tier  2'Sulfur  Rulemaking 
from  Lydia  Wegman.  Otfiix'  of  .\ir  Qualitv  Planninfi 
and  Standards  and  Merrvlin  ^w-Mon.  Oflicr  of 
Mobile  SoutTTes  to  the  Air  Division  Oirecloti^ 
Regions  l-VI  L.uued  November  8,  199S  A  copy  n( 
this  memorandum  may  be  tuund  on  EfAs  web  silv 
at  hitp  'Vwww.epa  gov/oniK/lransp'Iraqtotif.htm 

'•Memoranduni,  "Guidance  on  Motor  Vehit  Ir 
emissions  Budgets  in  One-Hour  Ozone  Attailmteni 
Demonstrations'  .  from  Me»T>iin  Zaw-MoQ.  Offn  e 
of  Mobile  Sources,  to  Air  DivisHm  Uiraclurs. 
Regions  I- VI.  issued  November  3,iy9>l  A  copy  of 
ttils  nieaioraodum  ma>  be  found  on  Ef'A's  web  site 
at  httpi/rwyi'w.epa.gos'/oms/transp/lniqronf  htm 
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including  Tier  2/Sulfur  program 
benefits  once  EPA's  Tier  2  rule  is 
promulgated,  provided  that  the 
attainment  demonstration  SIPs  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2  benejfits.  For 
areas  that  require  all  or  some  portion  of 
the  Tier  2  benefits  to  demonstrate 
attainment  but  have  not  yet  included 
the  benefits  in  the  motor  vehicle 
emissions  budgets.  EPA's  adequacy 
finding  will  include  a  condition  that 
confonnity  determinations  may  not  take 
credit  for  Tier  2  until  the  SIP  budgets 
are  revised  to  reflect  Tier  2  benefits.  See 
EPA's  memorandum  for  more 
information. 

For  the  New  York-North  New  Jersey- 
Long  Island,  Philadelphia-Wilmington- 
Trenton.  Baltimore,  Houston-Galveston- 
Brazoria  and  Atlanta  nonattainment 
areas,  the  EPA  is  proposing  to  determine 
that  additional  emission  reduction 
beyond  those  provided  by  the  SIP 
submission  are  necessary  for  attaiimient. 
With  the  exception  of  the  Atlanta 
nonattainment  area,  a  portion  of  that 
reduction  will  be  achieved  by  EPA's 
Tier  2/Sulfur  program,  which  EPA 
expects  to  finalize  shortly.  States  that 
need  to  rely  in  whole  or  in  part  on  the 
Tier  2  benefits  to  help  demonstrate 
attainment  will  need  to  adjust  the 
demonstration  for  their  SIP  submission, 
emission  inventories  and  motor  vehicle 
emissions  budgets  to  include  the  Tier  2/ 
Sulfur  program  reductions  in  order  for 
EPA  to  approve  the  SIP  submittal.  The 
submittal  requirement  including  the 
analysis  to  make  that  submission  is 
described  in  the  two  memoranda  cited. 
States  may  use  the  tonnage  benefits  and 
guidance  in  these  memoranda  to  make 
these  adjustments  to  the  SIP  submission 
and  motor  vehicle  emission  budgets. 
The  EPA  encourages  States  to  submit 
these  SIP  revisions  by  December  31. 
1999  to  allow  EPA  to  include  them  in 
the  motor  vehicle  emissions  budget 
adequacy  determinations  which  need  to 
be  completed  by  May  31.  2000. 
Alternatively,  these  revisions  should  be 
submitted  by  luly  2000  for  serious 
nonattaiiunent  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fall  of  2000.  For  severe 
nonattainment  areas,  these  revisions 
should  be  submitted  by  December  31 , 
2000. 

A  number  of  areas  for  which  the  EPA 
is  not  proposing  to  determine  that 
additional  emission  reduction  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment  will  be 
taking  a  partial  credit  for  Tier  2  when 
they  use  credit  from  national  low 
emissions  vehicles  (NLEV)  in  their 
attainment  demonstration.  These 
nonattainment  areas  are  the  Milwaukee- 


Racine.  Chicago-Cary-Lake  County  and 
Metropohtan  Washington,  D.C.  areas.  By 
regulation,  the  NLEV  standards  do  not 
extend  beyond  the  2003  model  year 
unless  EPA  promulgates  Tier  2  vehicle 
standards  at  least  as  stringent  as  the 
NLEV  standards.  See  40  CFR  86.1701- 
99(c).  Thus,  the  emission  reductions 
relied  upon  from  2004  and  later  model 
year  NLEV  vehicles  will  actually  be  due 
to  the  promulgation  of  the  Tier  2 
standards,  either  through  the  extension 
of  the  NLEV  program  or  a  portion  of  the 
reduction  from  vehicles  meeting  the 
Tier  2  standards. 

Like  all  the  other  SIPs  that  rely  on 
Tier  2  reductions  in  order  to 
demonstrate  attaiimient.  the  attainment 
demonstrations  for  the  Milwaukee- 
Racine.  Chicago-Gary-Lake  County  and 
Metropolitan  Washington,  DC.  areas 
must  be  revised  to  estimate  the  effects 
of  Tier  2  according  to  our  policy  before 
EPA  can  take  final  action  approving 
such  attainment  demonstrations.  Until 
the  SIPs  are  revised  to  include  full  Tier 
2  credit,  EPA  can  determine  by  May  31. 
2000  that  a  motor  vehicle  emissions 
budget  is  adequate  if  the  budget  would 
be  otherwise  adequate.  No  conditions 
need  be  placed  on  such  adequacy 
determinations  since  the  budgets  in 
such  SIPs  already  include  reductions 
equivalent  to  the  amount  of  emission 
reductions  the  areas  will  be  relying  on 
from  Tier  2  by  virtue  of  the  NLEV 
reductions  included  in  the  budgets. 

a.  Revisions  to  the  Motor  Vehicle 
Emissions  Budget  and  the  Attainment 
Demonstration  When  EPA  Issues  the 
MOBILES  Model.  Within  one  year  of 
when  EPA  issues  the  MOBILE6  model 
for  estimating  mobile  source  emissions 
which  takes  into  account  the  emissions 
benefit  of  EPA's  Tier  2/Sulfur  program. 
States  will  need  to  revise  their  motor 
vehicle  emissions  budgets  in  their 
attainment  demonstration  SIPs  if  the 
Tier  2/Sulfur  program  is  necessary  for 
attaiimient.  In  addition,  the  budgets  will 
need  to  be  revised  using  MOB1LE6  in 
those  areas  that  do  not  need  the  Tier  2/ 
Sulfur  program  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  will  work  with  States  on  a 
case-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficiency  of  the  attainment 
demonstration. 

States  described  in  the  paragraph 
above  will  need  to  submit  an 
enforceable  commitment  in  the  near 
term  to  revise  their  motor  vehicle 
emissions  budget  within  one  year  after 
EPA's  release  of  MOBILE6.  This 
commitment  should  be  submitted  to 
EPA  along  with  the  other  commitments 
discussed  elsewhere  in  this  notice,  or 


alternatively,  as  part  of  the  SIP  revision 
that  modifies  the  motor  vehicle 
emission  inventories  and  budgets  to 
include  the  Tier  2/Sulfur  program 
benefits  needed  in  order  for  EPA  to 
approve  the  SIP  submittal." 

5.  Additional  Measures  To  Further 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
attainment  demonstrations  for  New 
York-North  New  Jersey-Long  Island; 
Baltimore:  Philadelphia-Wilmington- 
Trenton:  Atlanta  and  Houston- 
Galveston-Brazoria  even  considering  the 
Tier  2/Sulfur  program  reductions  and 
the  WOE.  will  not  achieve  attainment 
without  the  application  of  additional 
emission  control  measures  to  achieve 
additional  emission  reductions.  Thus, 
for  each  of  these  areas,  EPA  has 
identified  specific  tons  per  day 
emissions  of  NOx  and/or  VOC  that  must 
be  reduced  through  additional  control 
measures  in  order  to  demonstrate 
attainment  and  to  enable  EPA  to 
approve  the  demonstration.  The  need 
for  additional  emission  reductions  is 
generally  based  on  a  lack  of  sufficient 
compelling  evidence  that  the 
demonstration  shows  attainment  at  the 
current  level  of  adopted  or  plaimed 
emission  controls.  As  discussed  below 
the  Greater  Connecticut  area  does 
contain  compelling  evidence  that 
attainment  will  be  attained  by  its 
proposed  attainment  date  of  November 
2007.  and  that  the  area  does  not  need 
the  additional  reductions  outlined  in 
this  section.  The  details  for  the  Greater 
Connecticut  area  are  discussed  below. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  believes  that  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  to  take  action  today.  In  order 
to  approve  the  attainment 
demonstration  SIP  for  the  Greater 
Connecticut  area,  EPA  believes  that  the 


> '  For  purposes  of  coolorniity.  the  Stale  needs  a 

commiunent  tliat  has  been  subject  to  public 
hearing.  If  the  State  has  submitted  a  comniitmtmt 
that  has  been  subject  to  public  hearing  and  that 
provides  for  the  adoption  uf  alt  measures  necessary 
for  attainment,  the  State  should  submit  B  letter  prior 
to  December  31.  1999.  amending  the  commitment 
to  include  the  revision  of  the  budget  after  the 
release  of  MOBILES. 
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State  must  have  an  enforceable 
commitment  to  perform  a  MCR  as 
described  here,  i-* 

The  Connecticut  DEP  submitted  an 
enforceable  commitment  with  its 
attainment  demonstration  on  September 
16.  1998.  to  submit  a  MCR  in  the  2001/ 
2002  time  frame  and  an  additional  MCR 
in  2005.  To  make  it  easier  for  EPA  to 
accept  that  commitment  of  an  MCR. 
Connecticut  should  revise  its 
commitment  to  agree  to  perform  the 
MCR  immediately  following  the  2003 
ozone  season  and  to  submit  the  results 
to  EPA  by  December  31.  2003. 
Connecticut  should  also  revise  its 
commitment  to  agree  to  work  with  EPA 
in  a  public  consultative  process  to 
develop  a  methodology  for  performing 
the  MCR  and  developing  the  criteria  by 
which  adequate  progress  would  be 
judged. 

EPA  believes  that  an  analysis  in  2003 
would  be  most  robust  since  some  or  all 


of  the  regional  NOx  emission  reductions 
should  be  achieved  by  that  date.  EPA 
would  then  review  the  results  and 
determine  whether  any  States  need  to 
adopt  and  submit  additional  control 
measures  for  puiposes  of  attainment. 
The  EPA  is  not  requesting  that  States 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  States  to 
make  a  commitment  that  is  specific 
enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 
upwind  States  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
to  ensure  an  area  attains  the  standard. 
Therefore,  if  EPA  determines  additional 
control  measures  are  needed  for 
attainment.  EPA  would  determine 
whether  additional  emission  reductions 
as  necessary  from  States  in  which  the 
nonattainment  area  is  located  or  upwind 
States,  or  both.  The  EP.\  would  require 
the  affected  State  or  States  to  adopt  and 


submit  the  new  measures  within  a 
period  specified  at  the  time.  The  EPA 
anticipates  that  those  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  110(k)(S)  and.  therefore,  the 
period  for  submission  of  the  measures 
would  be  no  longer  than  IB  months  after 
the  EPA  finding.  A  draft  guidance 
document  regarding  the  MCR  process  is 
located  in  the  docket  for  this  proposal 
and  may  also  be  fotmd  on  EPA's  web 
site  at  http://www.epa-gov/ttii/ scram. 

D.  What  Does  EPA  Expect  To  Happen 
With  Respect  to  Attainment 
Demonstrations  for  the  Greater 
Connecticut  One-Hour  Ozone 
Nonattainment  Area? 

Table  2  shows  a  summary  of 
information  on  what  EPA  expects  horn 
States  such  as  Connecticut  to  allow  EPA 
to  approve  the  one-hour  ozone 
attainment  demonstration  SIPs. 


Table  2.— Summary  Schedule  of  Future  Actions  Related  to  the  Attainment  Demonstration  for  the  Greater 

Connecticut  Serious  Nonattainment  Area 


Required  no  later  ttian: 

Action 

12/31/99 

State  submits  the  following  to  EPA: 
—Motor  vehicle  emissions  budget.' 
— Commitments  to  do  tbe  following; 

—Submit  revised  SIP  &  motor  vehicle  emissions  budget  one  year  after  Pi*OBILE6  issued^ 
—Perform  a  mid-course  review. 

4/15W) 

Before  EPA  final  niemaWnB 

State  submits  in  final  any  submissions  made  in  draft  by  12/31/99 

7/1/00 

not  yet  have  been  subjected  to  public  heanng. 
—State  revises  and  submits  SIP  and  motor  vehicle  emissions  budget  10  aixount  lor  Tier  2 

WiUtin  one  year  after  release  of  M0BILE6  inodel 


reductions  as  needed.^ 
I  State  submits  revised  SIP  &  motor  vehicle  etnissions  budget  based  on  MOBILES. 


12/31/03 I  Stale  submits  mid-course  review. 

'  Final  budget  preferable:  however,  If  public  process  is  not  yel  complete,  then  a  "draft"  budget  (the  one  undergoing  public  process)  may  be 
submitted  at  this  time  with  a  final  budget  by  4/1 5/00.  However,  if  a  final  budget  is  significantly  different  from  tfie  draft  submitted  eahier.  the  final 
budget  must  be  submitted  by  2/15/00  to  accommodate  the  90  day  processing  penod  pnor  to  the  5/31/00  date  by  which  EPA  must  find  the  motor 
vehicle  emissions  budget  adequate,  fvlote  that  the  budget  can  reflect  estimated  Tier  2  emission  reductions — see  memorandirm  from  Lydia 
Wegman  and  Merrylm  zaw-Mon,  "1-Hour  Ozone  Attainment  Demonstrations  and  Tier  2/Sulfur  Rulemaking." 

^The  revision  for  MOBILES  is  only  required  for  SIPs  that  include  the  effects  of  Tier  2.  The  commitment  to  revise  the  SIP  after  MOBILE6  may 
be  submitted  at  the  same  time  that  the  state  submits  the  budget  that  includes  tfie  effects  of  Tier  2  (no  later  tfian  7/1/00). 

^  If  the  slate  submits  such  a  revision,  it  must  be  accompanied  by  a  commitment  to  revise  the  SIP  and  motor  vehicle  emissions  budget  1  year 
after  M061LE6  ts  issued  (If  the  commitment  has  not  already  been  sut>mitted). 


E.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  techhical 
documents  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  documents  and  their  location  on 
EPA's  web  site  are  listed  below;  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 


'•For  purposes  of  conforroily.  the  State  needs  a 
commitment  tiiat  has  been  subject  to  public 
hearing.  If  the  Stale  has  submitted  a  commitment 


Recent  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions.  Not 
Modeled."  U.S.  Environmental 
Protection  Agenc\'.  Office  of  Air  Quality. 
Planning  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  Modeling  Group,  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://wwrw.epa.gov/ttn/ 
scram/  (file  name:  "ADDWOElH""). 

2.  ""Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 


Emissions.  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures. '"  Draft  Report.  November  3. 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP,  NC 

3.  Memorandum  from  Merrylin  Zaw- 
Mon  to  the  Air  Division  Directors, 
Regions  I- VI,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations.'"  November 
3. 1999.  Web  site:  http://vyww.epa.gov/ 
oms/  Iransp/traqconf.htm 

4.  Memorandum  fi-om  Lydia  Wegman 
and  Merr^'lin  Zaw-Mon  to  the  Air 
Division  Directors,  Regions  I-VI. 


that  has  been  subject  to  public  hearing  and  thai 
provides  for  the  adoption  of  all  measuras  necessary- 
for  attainmeflt.  the  Stale  should  submit  a  letter  prior 


lo  December  31. 1999.  UDeoding  the  conunitmeni 
to  uiclude  the  MCR. 
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"1-Hour  Ozone  Attainment 
Demonstrations  and  Tier  2/Sulfur/ 
Sulfur  Rulemaking.  "  November  8. 1999. 
Web  site:  hftp://www.epa.gov/oms/ 
transp/traqconf.htm 

5.  Draft  Memorandum,  "Analyses  To 
Support  Mid-course  Review  Of  SIP's  To 
Meet  The  1-hr  NAAQS  For  Ozone." 
From  John  Seitz.  Director.  Office  of  Air 
Quality  Planning  and  Standards.  Web 
site:  http://www.epa.gov/ttn/scram  (file 
name:  "DR6MCR"). 

6.  Memorandiun,  "Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas.  '  (ohn  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

Previous  Documents 

1.  U.S.  EPA,  (1991),  Guideline  for 
Regtilatory  Application  of  the  Urban 
Airshed  Model.  EPA-450/4-91-013. 
Uuly  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA.  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA- 
454/B-95-007.  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  "03TEST"). 

3.  Memorandum,  "Ozone  Attainment 
Demonstrations."  from  Mary  D.  Nichols, 
issued  March  2,  1995.  Web  site:  http:/ 
/www.epa.gov/ttn/oarpg/tlpgm.html. 

4.  Memorandum,  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  issued  July  16, 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

5.  December  29, 1997  Memorandum 
6t)m  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PM.o  NAAQS." 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html 

n.  How  Does  the  Connectlciit  Submittal 
Satisiy  the  Frame  Work? 

This  section  provides  a  review  of 
Connecticut's  submittal  and  an  analysis 
of  how  this  submittal  satisfies  the  frame 
work  discussed  in  Section  I.  of  this 
notice. 

A.  What  Was  Submitted  by  Connecticut? 

As  mentioned  previously,  the  CAA 
requires  nonattainment  areas  classified 
as  moderate  or  worse  for  the  one-hour 
ozone  standard  to  prepare  air  quality 
modeling,  using  a  photochemical  grid 
model.  This  modeling  is  required  to 
show  that  collective  control  strategies 
will  reduce  ozone  to  concentrations 


below  the  air  quality  standard  by  the 
area's  attainment  date.  Connecticut 
submitted  its  modeling  in  several 
submittals.  A  January  4, 1995  submittal 
gave  EPA  the  then  up-to-date  status  of 
the  state's  modeling  effort,  including  the 
completed  elements  of  the  one-hour 
modeling.  The  Phase  I  submittal, 
required  for  those  states  participating  in 
the  OTAG  effort,  was  submitted  on 
November  21. 1997.  The  Phase  n 
submittal,  which  along  with  the 
previous  submittals  constitutes  the 
attainment  demonstration,  was 
submitted  on  September  16. 1998. 
The  Greater  Conneciicut  area  is 
classified  as  a  serious  ozone 
nonattaiiunent  area.  The  Greater 
Connecticut  area  includes  the  entire 
State  of  Connecticut  except  for  the 
southwest  comer  of  Coimecticut,  near 
New  York  City.  The  Greater  Connecticut 
area  was  required  to  attain  the  one-hour 
ozone  standard  by  November  15,  1999. 
This  area  includes  all  of  the  following 
counties:  Hartford,  Middlesex.  New 
Haven,  New  London,  Tolland,  and 
Windham.  It  also  includes  Shelton  Qly 
in  Fairfield  County,  and  all  cities  and 
toirvns  in  Litchfield  Coimty  except 
Bridgewater  and  New  Milford  (40  CFR 
81.307).  The  rest  of  Connecticut, 
officially  titled  the  New  York-Northern 
New  Jersey-Long  Island  Area,  will  be 
referred  to  in  this  notice  as  the 
Connecticut  portion  of  the  New  York 
City  area.  The  Connecticut  portion  of 
the  New  York  City  area's  attaiimient 
demonstration  is  a  separate  SIP  action, 
and  is  discussed  elsewhere  in  this 
Federal  Register.  The  rest  of  the  New 
York  City  area's  attainment 
demonstration  is  also  a  separate  SIP 
action,  and  is  discussed  elsewhere  in 
this  Federal  Register 

The  Greater  Connecticut  area  was 
modeled  by  the  New  York  Department 
of  Environmental  Conservation,  with 
input  bom  environmental  agency  staff 
of  both  the  Slates  of  Connecticut  and 
New  Jersey  and  by  staff  from  EPA 
Regions  I  and  II.  'This  arrangement  was 
agreed  to  in  1990  by  all  the  participating 
parties,  with  concurrence  from  EPA 
Regions  I  and  11.  The  modeling  also 
includes  the  modeling  for  the  New  York 
City  area. 

B.  How  Was  the  Model  Selected? 

EPA  recommended  that  states  use  the 
Urban  Airshed  Model  (UAM)  version  IV 
as  the  ozone  model  of  choice  for  the 
grid-point  modeling  required  by  the 
Clean  Air  Act  (CAA)  for  the  one-hour 
attainment  demonstration.  Other 
models  are  allowed  if  the  states  show 
that  they  are  scientifically  valid  and 
they  perform  (i.e.  are  just  as  reliable)  as 
well  as.  or  better  than,  UAM  W.  The 


NYC  domain  chose  to  use  UAM  IV. 
Details  on  the  model  and  its  selection 
can  be  found  in  the  submittal  from  the 
State  of  Connecticut.  Many  different 
sensitivity  runs  and  model  performance 
runs  were  performed  using  the  UAM  IV 
model,  also  different  boundary 
conditions  were  tried.  The  results  of 
these  nins  are  available  in  the  submittal 
from  Connecticut. 

C.  What  Did  the  Photochemical  Grid 
Modeling  Show? 

The  UAM  modeling  analysis  is 
contained  in  the  State  Implementation 
Plan  (SIP)  submitted  by  the  CT  DEP.  A 
similar  analysis  was  also  submitted  by 
New  Jersey  (NJDEP)  and  New  York  State 
(NYSDEC)  since,  as  explained  above, 
the  modeling  performed  was  conducted 
both  for  the  Greater  Connecticut  area 
and  the  New  York  City  area. 

The  domain  covers  both  the  New 
York  Northern-New  Jersey-Long  Island 
severe  area,  and  the  Greater  Coimecticut 
serious  area.  Information  on  how  the 
UAM  modeling  meets  EPA  guidance  is 
summarized  here  and  detailed  in  the 
State's  submittals. 

EPA's  Guideline  on  the  use  of 
photochemical  grid  models 
recommends  that  areas  model  three  or 
more  episodes  including  the  types  of 
weather  conditions  most  conducive  to 
ozone  formation.  The  final 
photochemical  grid  modeling  submitted 
by  Coimecticut  focused  on  the  UAM-fV 
modeling  for  several  episodes  from  1988 
and  1991.  All  episodes  represent 
significant  ozone  exceedances,  under 
various  meteorological  conditions.  The 
episodes  have  some  of  the  worst  case 
meteorology  {i.e..  the  highest  potential 
for  ozone  formation)  of  the  episodes  in 
the  past  forty  years.  It  follows  that  if  an 
extreme  episode,  like  the  ones  chosen, 
pass  the  modeled  attainment  lest,  then 
less  extreme  days  would  pass  as  well. 

The  UAM  IV  was  run  using  the 
CALMET  meteorological  processor,  with 
State  actual  emission  inventories  for  the 
base  years  (1988  or  1991  as  appropriate) 
and  with  projected  emissions 
representing  grown  and  controlled 
emissions  for  the  attainment  year.  The 
projected  emissions  used  were  the  Case- 
E  scenario  developed  for  EPA-OTC 
modeling  simulations  and  included  the 
effects  of  projected  growth,  the  CAA 
required  measures,  low  emission 
vehicle  (LEV)  assumptions  for  the  motor 
vehicle  section,  and  NOx  reductions 
equivalent  to  the  regional  NOx  SIP  call 
adopted  by  EPA. 

The  UAM  IV  model  shows  that 
domain  wide  there  is  a  91%  decrease  in 
the  number  of  grid  cells  that  exceed  the 
one-hour  standard  from  the  base  year  to 
2007.  A  100%  decrease  would  be 
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necessary  to  pass  the  deterministic 
model  test.  For  the  model  predictions  in 
the  Greater  Connecticut  area  and  areas 
downvrind,  the  UAM  model  predicts 
levels  below  the  acceptable  upper  limit 
on  all  but  two  of  the  days.  The  predicted 
peaks  in  the  Greater  Connecticut 
nonattainment  portion  of  the  modeling 
domain  for  2007  remain  above  the  one- 
hour  standard  with  peak  concentrations 
of  152  ppb  in  2007.  This  too  does  not 
pass  the  deterministic  test.  Since  the 
UAM-IV  model,  as  run  for  this  analysis, 
does  not  show  attainment  in  2007 
additional  weight  of  evidence  analyses 
were  performed.  These  additional 
analyses  are  discussed  below. 

D.  How  Well  Did  the  Model  Perform? 
The  UAM— IV  model  predicts  ozone 

within  the  quality  limits  set  by  EPA 
guidance  on  most  days.  Qualitatively, 
the  model  predicts  the  peak  ozone  in 
the  observed  locations  dovrawind  of 
New  York  City.  The  model  shows  a 
slight  bias  toward  over  predicting 
ozone. 

As  prescribed  by  EPA  Guidance,  the 
UAM-IV  modeling  predicts  ozone 
concentrations  for  the  year  2007  using 
the  meteorology  of  the  episodes  from 
1988  and  1991  combined  with  the 
emissions  that  are  projected  for  the  year 
2007.  The  2007  emissions  include 
emission  increases  due  to  population 
and  economic  growth  and  decreases  due 
to  the  control  strategies  that  will  be  in 
place  by  then  (including  an  estimate  of 
the  EPA  NOx  SIP  Call). 

E.  What  Other  Type  of  Analyses  Were 
Performed  By  Cormecticut? 

In  the  past,  EPA  guidance  for  use  of 
the  UAM  model  required  that  all 
modeling  days  show  attainment  of  the 
ozone  standard  at  all  grid  cells.  This  is 
called  the  deterministic  method.  The 
attainment  demonstration  guidance 
allows  the  user  to  adjust  for  days  that 
have  an  extremely  high  ability  to  form 
ozone  because  of  its  meteorology. 
Adjustments  are  allowed  since  the  one- 
hour  ozone  standard  allows  each 
location  to  have  one  day  per  year,  on 
average,  over  the  one-hour  ozone 
standard. 

The  attainment  demonstration 
guidance  allows  use  of  additional 
corroborative  analyses  to  support  the 
attainment  demonstration  when  the 
modeled  attainment  test  is  not  passed. 
These  other  analyses  can  be  used  as  part 
of  the  weight  of  evidence  to  attainment. 
The  weight  of  evidence  used  to 
supplement  the  modeled  attainment  test 
in  the  Greater  Connecticut  area 
attainment  demonstration,  and  how 
they  can  help  predict  that  the  area  will 
attain  the  standard,  are  described  here. 


In  addition,  one  of  the  factors  that  EPA 
can  consider  as  part  of  the  weight-of- 
evidence  analysis  is  whether  there  will 
be  additional  emission  reductions 
anticipated  that  are  not  modeled. 

Greater  Coimecticut  is  classified  as 
serious,  and  is  required  under  the  CAA 
to  attain  the  ozone  standard  by  1999. 
This  is  not  possible,  based  on  the 
preliminary  measured  air  quality  from 
the  summer  of  1999.  EPA  policy  allows 
for  an  attainment  dale  extension  based 
on  transport,  and  Connecticut  has  asked 
for  an  extension  for  the  Greater 
Connecticut  area  to  November  15,  2007. 
the  attainment  date  for  the  upwind  New 
York  City  area.  The  attainment  date 
extension  is  discussed  here,  and  EPA's 
action  on  the  request  is  discussed 
below.  The  Stale  submittal  for  Greater 
Connecticut  gives  evidence  of 
significant  transport  into  the  Greater 
Connecticut  area  bam  the  south  and 
west.  The  state  performed  several  model 
runs  and  other  analyses  which  show 
thai  the  Greater  Conneciicut  area  is 
effected  by  significant  transport.  These 
analyses  as  well  as  the  request  for  an 
attainment  date  extension  are  discussed 
below. 

Connecticut  submitted  additional 
information  from  other  methods  that 
can  predict  future  concentrations  of 
ozone.  Air  quality  trends  data  show  that 
atlainmenl  of  the  standard  by  2007  for 
the  Greater  Connecticut  area  is  feasible 
and  this  is  confirmed  by  use  of  recent 
air  quality  data  combined  with  ozone 
reductions  predicted  by  photochemical 
grid  modeling  (i.e.  the  Design  Value 
analysis  method).  In  short,  and  as 
shown  later,  these  weight  of  evidence 
analyses  lead  EPA  to  conclude  that  the 
Greater  Connecticut  area  is  likely  to 
attain  the  ozone  standard  by  2007.  as  a 
result  of  additional  control  measures  to 
be  implemented  by  the  Slate.;  of  New 
York.  New  jersey  and  Connecticut  in 
conjunction  with  upwind  reductions 
accomplished  by  CAA  requirements  for 
upwind  .states  and  reductions  from 
EPA's  NOx  SIP  call  which  requires 
further  NOx  reductions  from  23 
jurisdictions  in  the  Eastern  United 
States. 

This  notice  di.scusses  several 
analyses,  which  when  combined  lead 
EPA  to  conclude  that  the  Greater 
Connecticut  area  will  achieve 
attainment  by  2007.  Those  analyses  are 
the  local  Photochemical  Grid  Modeling 
(discussed  above).  Air  Quality  Trends 
Analyses,  the  Design  Value  Rollback 
analysis,  and  an  additional  analysis 
done  pursuant  to  EPA  memorandum 
entiUed  "Guidance  for  Improving 
Weight  of  Evidence  Through 
Identification  of  Additional  Emission 
Reductions,  Not  Modeled." 


F.  What  Do  Air  Quality  Trends  Show? 

Linear  extrapolation  of  present  air 
quality  trends  predicts  that  the  peak 
ozone  values  will  be  less  than  125  ppb 
and  the  numl>er  of  exceedances  of  the 
air  quality  standard  will  be  less  than 
one  per  year  about  the  year  2005.  Since 
a  number  of  emission  control  programs, 
such  as  the  NOx  SiP  Call,  and  Tier  2  car 
standards  are  still  to  be  implemented 
and  others,  like  the  OTC  NOx  agreemenl 
and  vehicle  inspection  and  maintenance 
programs,  are  still  being  implemented 
(i.e.  not  achieving  full  emissions 
reduction  benefit),  emissions  of  ozone 
precursors  will  continue  to  decrease 
from  now  through  2007.  Connecticut's 
attainment  demonstration  stales  thai 
attainment  of  the  one-hour  ozone 
standard  is  possible  based  on  an 
extrapolation  of  the  air  qualilA'  data. 

The  attainment  demonstration  also 
includes  research  showing  that  ozone 
decreases  occur  at  all  of  the  monitors  in 
the  New  York  City  airshed.  Even  when 
the  trends  are  adjusted  for  year-to-year 
changes  in  bow  favorable  the  weather  is 
for  ozone  formation  (i.e. 
meteorologically  adjusted  trends),  even,' 
air  quality  monitor  except  one  shows 
decreased  ozone.  This  supports  the 
conclusion  that  the  improvements  in  air 
quality  during  recent  years  are  due  to 
reductions  in  emissions  rather  than 
meteorology. 

G.  What  DoesT/ie  Regional  Design 
Value  Bollback  Analysis  Show? 

One  of  the  analyses  in  the  weight  of 
evidence  is  the  design  value  rollback 
analysis.  Design  value  rollback  uses  the 
design  value  from  recent  air  quality  data 
as  its  starting  point.  The  amount  of 
ozone  reduction  predicted  by  the  model 
from  the  starting  point  to  the  attainment 
year  is  calculated  and  the  design  value 
from  recent  air  quality  data  is  reduced 
by  that  amount. 

For  the  Connecticut  analysis,  Q'A 
supplied  calculations  of  the  percentage 
reduction  in  ozone  at  the  grid  cells  near 
the  monitoring  sites.  The  calculations 
were  from  the  UAM-V  modeling  that 
EPA  has  been  doing  for  the  NOx  SIP 
Call.  EPA  ran  the  UAM-V  for  the  entire 
eastern  Unite<i  Stales  for  various 
episodes  in  1991.  1993  and  1995  with 
both  1995  and  2007  OTAG  emission 
inventories.  The  2007  run  included 
emissions  adjusted  for  growth  and 
reductions  from  the  CAA-required 
contiTils  plus  the  NOx  SIP  Call,  and  the 
National  LEV  (NLEV)  program. 

The  percentage  difference  between 
the  base  and  the  future  case  was 
calculated  for  the  days  when  the 
modeling  predicted  the  highest 
concentrations  near  each  monitoring 
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site.  The  ozone  reductions  on  those  days 
were  averaged  for  each  monitoring  site. 
This  percent  difference  was  divided  by 
100  to  produce  a  "rollback  factor."  The 
observed  ozone  design  value  was 
multipUed  by  the  rollback  factor  to 
obtain  the  concentration  of  ozone 
predicted  for  the  monitoring  site  for  the 
year  2007.  The  ozone  design  value  was 
the  fourth  highest  concentration  at  each 
site  over  the  three-year  period  from 
1996  to  1998.  The  highest  predicted 
design  value  for  2007  from  all  the 
monitoring  sites  is  122  ppb.  less  than 
the  12S  ppb  one-hour  ozone  standard. 
This  is  how  the  design  value  rollback 
method  predicts  that  the  area  may  attain 
the  ozone  standard  by  2007.  The  three 
years  of  data  used  by  Connecticut  in  its 
submittal  to  calculate  the  observed 
design  value  were  the  latest  available 
data  at  the  time:  1996  to  1998.  When 
EPA  used  the  method  in  the  NOx  SIP 
Call,  it  used  the  design  value  from  1994 
to  1996.  centered  on  1995  when  the 
model  begins  its  reductions  in 
emissions  and  ozone.  The  period  used 
by  in  the  analysis  submitted  by  CT  DEP 
does  not  overlap  1995.  It  should  also  be 
noted  that  preliminary  ozone  data  from 
the  summer  of  1999  for  this  area  shows 
that  ozone  levels  have  risen,  most  likely 
due  to  weather  conditions,  and  that  the 
three  year  design  value  has  also  risen. 
So  the  regional  design  value  rollback 
method,  when  applied  to  the  most 
recent  air  quality  data  dose  not  show 
attaitunent  in  2007.  Further  analyses  are 
thus  necessary,  such  as  those  discussed 
below. 

The  design  value  rollback  technique 
is  a  way  of  using  existing  air  quality  and 
the  model  in  a  relative  sense  to  predict 
how  the  air  quality  will  improve. 
Existing  air  quality  is  a  readily 
measured  quantity.  Models  may  be  more 
accurate  at  calculating  the  amount  of 
improvement  in  air  quality  as  opposed 
to  predicting  an  absolute  concentration. 
Therefore,  this  method  counteracts 
some  of  UAM-fV's  biases  toward 
underestimating  the  extent  of  ozone 
reduction.  The  design  value  rollback 
method  provides  another  gauge  of 
whether  an  area  will  attain  the  air 
quality  standard,  using  a  method  which 
does  not  rely  solely  on  the  absolute 
predictions  made  by  the  models. 

In  summary,  the  design  value  rollback 
method  was  applied  to  the  New  York 
City  airshed,  where  it  used  the  most 
recent  data  to  predict  that  all  of  the  air 
quality  stations  will  have  better  air 
quality  than  the  one-hour  air  quality 
standard  when  the  present  ozone 
concentrations  are  reduced  by  the 
percentage  ozone  reduction  that  the 
UAM-V  model  predicts  &t)m  the 
baseline  to  the  attainment  year.  More 


recent  air  quality  data  call  this  analysis 
into  question. 

H.  Does  Greater  Connecticut  Ana  Need 
Additional  Local  Measures? 

Realizing  that  the  attainment  analysis 
for  Greater  Connecticut  yields  imcertain 
results  regarding  whether  the  area  will 
attain  by  the  year  2007.  EPA  conducted 
a  further  analysis  of  the  attainment 
demonstration  submitted  by 
Connecticut.  For  this  analysis.  EPA 
looked  at  the  base  year  modeling 
performed  using  UAM-IV  as  well  as  the 
future  year  modeling  for  2007.  The  EPA 
analysis  concentrated  only  on  the 
Greater  Connecticut  area.  Base  year 
model  maximums  and  future  year 
model  maximums  were  derived  from 
the  attaiiunent  demonstration  submittal. 
Using  the  statistical  test  described 
above,  the  future  year  maximums  for 
each  episode  day  were  compared  to 
their  acceptable  upper  limits.  For  the 
model  pre<lictions  in  the  Greater 
Coimecticut  area  and  areas  downwind, 
the  UAM  model  predicts  levels  below 
the  acceptable  upper  limit  on  all  but 
two  of  the  days.  EPA's  analysis  also 
looked  at  the  projected  ozone  benefits 
from  the  Tier  2/Sulfur  program  in  2007. 
The  Tier  2/Sulfur  program  will  show 
improvements  in  the  modeled  peaks. 

Since  the  attainment  test  is  not  passed 
in  this  additional  analysis.  EPA 
analyzed  whether  additional  local 
measures  are  necessary  to  achieve 
attainment.  In  order  to  do  this,  EPA  did 
an  analysis  pursuant  to  EPA 
memorandum  entitled  "Guidance  for 
Improving  Weight  of  Evidence  Through 
Identification  of  Additional  Emission 
Reductions.  Not  Modeled."  The  method 
used  pursuant  to  this  guidance  makes 
use  of  the  relationship  between  ozone 
and  its  precursors  (VOC  and  NOx)  to 
identify  additional  reductions  that,  at  a 
minimum,  would  bring  the  model 
predicted  future  ozone  concentration  to 
a  level  at  or  below  the  standard.  The 
relationship  is  derived  by  comparing 
changes  in  either  (1 )  the  model 
predicted  ozone  to  changes  in  modeled 
emissions  or  (2)  in  observed  air  quality 
to  changes  in  actual  emissions.  The 
results  for  the  Greater  Connecticut  area 
show  that  the  UAM-fV  modeling 
performed  for  Coimecticut  estimates  the 
future  design  value  with  the  benefits  of 
the  Tier  2/Sulfur  program  incorporated 
to  be  116  ppb,  which  is  below  the  124 
ppb  one-hour  standard.  Therefore, 
additional  emission  controls  beyond  the 
benefits  of  the  Tier  2/Sulfur  program  are 
not  expected  to  be  needed  for  the 
Greater  Connecticut  area  to  demonstrate 
attainment. 

Weighing  all  of  the  evidence,  as 
provided  in  EPA's  Guidance.  EPA 


believes  the  Attaiimient  Demonstration 
for  the  Greater  Connecticut 
demonstrates  attainment  by  2007  and 
should  thus  be  approved. 

/.  Does  Greater  Connecticut  Need  A 
Mid-Course  Review? 

Since  Greater  Connecticut  has 
requested  and  EPA  is  proposing  to 
approve  an  attainment  date  extension  to 
November  2007,  and  since  the 
attainment  date  extension  and 
attainment  demonstration  approval  are 
based  on  a  weight-of-evidence  analysis, 
and  not  a  purely  deterministic  test,  EPA 
guidance  provides  for  a  mid-course 
review  to  access  if  the  assimiptions  used 
in  1999  are  still  true  in  the  future.  This 
mid-course  review  should  take  place 
after  the  2003  ozone  season.  The 
Connecticut  DEP  submitted  an 
enforceable  commitment  with  its 
attainment  demonstration  on  September 
16,  1998,  to  submit  a  MCR  in  the  2001/ 
2002  time  fi^me,  and  an  additional  MCR 
in  2005.  In  order  for  EPA  to  accept  that 
commitment  of  an  MCR.  Connecticut 
will  have  to  agree  to  perform  the  MCR 
immediately  following  the  2003  ozone 
season  and  to  submit  the  results  to  EPA 
by  December  31,  2003.  Connecticut 
should  also  work  with  EPA  in  a  public 
consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 
Once  Connecticut  modifies  their 
commitment  on  the  MCR  to  include 
these  issues,  then  EPA  can  move 
forward  to  approve  the  attainment 
demonstration. 

/.  What  Are  EPA  s  Hecommendations 
With  Regard  to  the  Modeling  Portion  of 
the  Attainment  demonstration? 

The  modeling  for  Greater  Connecticut 
uses  analyses  that  follow  the  EPA 
guidelines  for  predicting  future  air 
quality.  These  analyses,  on  balance, 
show  that  air  quality  will  meet  the  one- 
hour  ozone  air  quality  standard  by  the 
requested  attainment  date  of  2007.  EPA 
guidance  allows  for  this  weight  of 
evidence  analysis  when  other  modeling 
methods  give  results  that  contradict  the 
traditional  deterministic  photochemical 
grid  modeling  analysis.  The  weight-of- 
evidence  in  conjunction  with  additional 
analyses  performed  by  EPA  using  the 
most  up-to-date  EPA  guidance  confirm 
that  the  trend  analysis  is  correct  in 
determining  that  the  continued 
decreases  in  emissions,  locally  and  frY>m 
distant  soiuces,  will  result  in  attainment 
by  2007. 

Coimecticut,  along  with  New  York 
and  New  Jersey,  has  committed  to 
perform  a  mid-course  review,  as 
recommended  by  EPA.  The  states  are 


Federal  Register/Vol.  64,  No.  241 /Thursday.  December  16.  1999/Proposed  Rules  70343 


expected  to  follow  EPA  guidance  in 
conducting  this  mid-course  review. 

Because  the  modeling  portion  of  the 
submittal  demonstrates  attainment 
consistent  with  EPA's  guidance,  it 
should  be  approved  by  EPA.  As  a  result 
of  decreases  in  emissions  currently  in 
place  and  additional  reductions 
expected  to  continue,  the  Greater 
Connecticut  area  should  attain  the  one- 
hour  ozone  standard  by  2007. 

K.  What  Is  EPA  Policy  With  Regard  To 
An  Attainment  Date  Extension? 

On  July  16. 1998.  a  guidance 
memorandum  entitled  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas"  was  signed  by  Richard 
D.  Wilson,  then  Acting  Assistant 
Administrator  for  Air  and  Radiation. 
That  memorandum  included  EPA's 
interpretation  of  the  Clean  Air  Act 
regarding  the  possibility  of  extending 
attainment  dales  for  ozone 
nonattainment  areas  that  have  been 
classified  as  moderate  or  serious  for  the 
1-hour  standard  and  which  are 
downwind  of  areas  that  have  interfered 
with  their  ability  to  demonstrate 
attainment  by  dates  prescribed  in  the 
Act.  That  memorandum  stated  that  EPA 
will  consider  extending  the  attaiimient 
dale  for  an  area  that: 

(1)  has  been  identified  as  a  downwind 
area  affected  by  transport  from  either  an 
upwind  area  in  the  same  State  with  a 
later  attainment  date  or  an  upwind  area 
in  another  State  that  significantly 
contributes  to  downwind 
nonattainment: 

(2)  has  submitted  an  approvable 
attainment  demonstration  with  any 
necessary,  adopted  local  measures  and 
with  an  attainment  date  that  shows  that 
it  will  attain  the  one-hour  standard  no 
later  than  the  date  that  the  reductions 
are  expected  from  upwind  areas  under 
the  final  NOx  SIP  call  and/or  the 
statutory  attainment  date  for  upwind 
nonattainment  areas,  i.e.,  assuming  the 
boundary  conditions  reflecting  those 
upwind  reductions: 

(3)  has  adopted  all  applicable  local 
measures  required  under  the  area's 
current  classification  and  any  additional 
measures  necessary  to  demonstrate 
attainment,  assuming  the  reductions 
occur  as  required  in  the  upwind  areas: 

(4)  has  provided  that  it  will 
implement  all  adopted  measures  as 
expeditiously  as  practicable,  but  no  later 
than  the  date  by  which  the  upwind 
reductions  needed  for  attainment  will 
be  achieved. 


L.  Does  the  Greater  Connecticut  Area 
Qualify  For  An  Attainment  Date 
Extension? 

As  discussed  above,  Coimecticut 
requested  an  attainment  date  extension 
to  November  15,  2007,  This  is  consistent 
with  EPA  guidance  for  attainment  date 
extensions.  The  first  test  for  an 
attainment  date  extension  is  that  you  are 
effected  by  transport,  and  but  for  this 
transport,  you  would  achieve  attainment 
of  the  standard  by  your  CAA  attaiiunent 
date. 

The  CT  DEP  submitted  evidence  of 
significant  transport  into  the  Greater 
Connecticut  area.  First,  it  must  be  stated 
that,  the  maximimi  observed  ozone  in 
Northern  New  Jersey.  Now  York  and 
Connecticut  are  currently  in  the  Greater 
Connecticut  area.  Greater  Connecticut  is 
classified  as  serious,  and  is  required 
under  the  CAA  to  attain  the  ozone 
standard  8  years  before  the  New  York 
City  area,  which  has  an  attainment  date 
of  2007.  The  Greater  Connecticut  area  is 
required  by  the  CAA  to  attain  by  1999. 
This  is  not  possible  based  on  the 
preliminary  measured  air  quality  from 
the  summer  of  1999.  EPA  policy  allows 
for  an  attaiiunent  date  extension  based    ' 
on  transport,  and  as  mentioned  above 
Connecticut  has  asked  for  an  extension 
of  the  Greater  Connecticut  area  to 
November  15,  2007.  the  same 
attainment  date  for  the  upwind  New 
York  City  area.  The  Stale  submittal  for 
Greater  Connecticut  gives  evidence  of 
significant  transport  into  Greater 
Connecticut  from  the  south  and  west, 
where  the  NYC  nonattainment  area  is 
located.  The  state  performed  an 
"informal  U/VM-IV  sensitivity  analysis 
investigating  the  effects  within  the 
•    *    •  modeling  domain  of  excluding 
anthropogenic  emissions  strictly  in 
Connecticut.  The  sensitivity  run  was 
conducted  for  the  July  6, 1988  event 
using  1988  data  files  supplied  by  the 
NYSDEC.  1988  ROM  boundary 
conditions,  and  no  anthropogenic 
emissions  within  Connecticut." 

Modeled  ozone  concentrations  for  this 
zero-out  model  nm  (looking  only  at 
levels  above  the  standard)  are  relatively 
similar  to  the  "base  case"  or  full 
anthropogenic  run.  suggesting  that  even 
if  one  could  shut  down  all 
anthropogenic  emission  within  the 
Greater  Connecticut  area  it  would  still 
violate  the  ozone  standard  as  of  its  1999 
attaiiunent  date,  and  furthermore,  there 
would  be  little  improvement  to 
obser%'ed  ozone  levels.  This  type  of 
analysis  shows  that  Greater  Connecticut 
is  a&ected  by  significant  transport. 

Another  way  to  look  for  evidence  of 
significant  transport  is  to  look  for 
differences  in  the  number  of  grid-cell 


hours  (gch)  between  "zero-out"  runs 
and  the  base  case  runs.  The  following  is 
taken  from  the  Connecticut  submittal: 
"The  improvement  (decrease)  in  the 
number  of  grid-cell  hours  (gch)  above 
120  ppb.  was  also  determined  for  the 
Connecticut  zero-out  nm.  In  the  base 
case,  there  were  6032  gch  above  1 20  ppb 
in  the  entire  modeling  domain,  of  which 
3214  gch  occurred  in  Connecticut.  In 
the  zero-out  run,  there  were  5321  gch 
above  120  ppb  in  the  domain,  an 
improvement  of  711  gch  "  An 
improvement  of  711  gch  out  of  3214  gch 
is  only  a  22%  improvement.  This  shows 
that  significant  emission  reductions  are 
needed  from  upwind  areas  to  reach 
attainment  of  the  one-hour  ozone 
NAAQS  in  Greater  C/innecticut. 

Connecticut  was  also  able  to  use  the 
modeling  done  by  Massachusetts  and 
New  Hampshire  to  bolster  its 
demonstration  that  it  is  significantly 
effected  by  transport.  The  model  used 
by  these  states  is  CALGRID,  The  model 
was  run  for  the  July  8. 1988  episode,  an 
episode  with  very  high  ozone  levels  in 
all  of  New  England,  including 
Connecticut,  hi  the  CALGRID  run. 
anthropogenic  emissions  were 
eliminated  (set  to  zero)  in  Connecticut 
and  the  model  run.  These  "zert>-out" 
results  were  compared  to  the  same 
model  run  assuming  1999  Clean  Air  Act 
emissions  throughout  the  domain. 
Connecticut  reached  .several 
conclusions  using  these  results.  Taken 
from  the  attainment  demonstretion 
submittal  they  are  as  follows: 

1.  "Eliminating  Cxjnnecticut's  man- 
made  emissions  has  very  little  effect  on 
both  the  magnitude  and  the 
geographical  extent  of  maximum  ozone 
concentrations  within  Connecticut  by 
its  1999  attainment  date.  Widespread 
areas  of  modeled  nonattainment  remain 
in  the  State.  Modeled  exceedances  in 
Coimecticut  for  this  event  are  largely 
due  to  overwhelming  transport  from 
upwind  areas." 

2.  "Zeroing  out  Connecticut  emissions 
for  this  event  does  not  have  much  effect 
on  the  magnitude  or  geographic  area  of 
modeled  exceedances  downwind  in 
western  and  central  Massachusetts." 

3.  "Zeroing  out  Connecticut's  man- 
made  emissions  results  in  an  area  of 
modeled  ozone  increases  (disbenefils)  of 
1  to  10  ppb  in  north-central  Connecticut 
and  Central  Massachusetts." 

The  second  test  is  that  an  arva  has 
submitted  an  approvable  attainment 
demonstration  with  any  necessar>'. 
adopted  local  measures  and  with  an 
attainment  date  that  shows  that  it  will 
attain  the  one-hour  standard  no  later 
than  the  date  that  the  reductions  are 
expected  from  upwind  areas  under  the 
final  NOx  SIP  call  and/or  the  statuton' 
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attainment  date  for  upwind 
nonattainment  areas,  i.e.,  assuming  the 
boundary  conditions  reflecting  those 
upwind  reductions.  Since  the  CT  DEP 
submitted  an  attainment  demonstration 
for  the  Greater  Connecticut  area  and  this 
notice  is  proposing  approval  of  that  plan 


without  additional  measures,  this  test  is 


The  third  test  that  Greater 
Connecticut  had  to  meet  is  to  show  that 
it  met  all  the  CAA  requirements  for  a 
.serious  nonattainment  area.  The  Greater 
Connecticut  area  is  classified  as  serious 
and  is  required  to  submit  certain 


measures.  Table  3  contains  a  summary 
of  the  CAA  required  ozone  SIP  elements 
and  of  any  additional  measures 
included  in  the  attainment 
demonstration.  This  Table  indicates  if  a 
control  measure  was  part  of  the 
modeling  demonstration  and  a  summary 
of  the  approval  or  promulgation  status. 


Table  3.— Contool  Measures  in  the  One-Hchjr  Ozone  Attainment  Plans  for  the  Greater  Connecticut 

Serious  Ozone  Nonattainment  Area 


Name  of  control  measure 

Type  of  measure 

'  Included  in  local  mod- 
eling 

Approval  status 

On-tx)ard  Refueling  Vapor  Recovery 
Federal  Motor  Vehicle  Control  pro- 

Yes   

Promulgated  at  40  CFR  86. 
Promulgated  at  40  CFR  86. 

Promulgated  at  40  CFR  90. 
Promulgated  at  40  CFR  89, 

Promulgated  at  40  CFR  59  subpart  D. 
Promulgated  at  40  CFR  59  subpart  C. 
Conditionally  SIP  approved  (64  FR  12005;  3/1 0/99).  i 
SIP  approved  (62  FR  52016;  10/6«7). 
SIP  approved   (56  FR  52205;   10/18/91   and  64   FR 
12019;  3/10/99). 

Conditionally  SIP  approved  (64  FR  12019:  3/10/99)— 

SIP  approval  pending  for  SIP  submitted  in  response 

to  condition.: 
SIP  approved  (58  FR  65930;  12/17/93). 
SIP  approved  (56  FR  52205;  10/18«1). 
Promulgated  statewide  under  40  CFR  section  80.70. 

Also  approved  for  opt-in  portion  of  state  as  part  o( 

15%  plan  (64  FR  12015;  3/10«9). 

Federal  program  promulgated  at  40  CFR  86  subpart  R. 
State  opt-in  SIP  approval  proposed  8/1 6«9.  64  FR 
444S0.' 

RFG  and  l/M  reductions  substitute— SIP  approval  pend- 
ing.' 

SIP  approval  pending.^ 

SIP  approved  (62  FR  55336;  10«4«7). 

SIP  approved  (64  FR  12015;  3/10/99). 

SIP  approved  (64  FR  12015;  3/10/99). 

SIP  approval  pen(*ng.« 

SIP  approved  (60  FR  2524;  1/10/95). 

SIP  approved  (62  FR  fgiXK:  10«4«7). 

SIP  approved  (64  FR  52233;  9/28/99). 

SIP  approval  pending." 

federal  rule    . 

Yes  ..„ 

Yea 

Yes  

gram. 
Federal  Non-road  Gasoline  Engines 

federal  rule  

Federal  Non-road  Heavy  Duty  dissel 

federal  rule  

engines. 
AIM  Surface  Coatings 

federal  rule  

Yes 

Yes  „ 

Yes  

Consumer  &  commercial  products  .... 
Enhanced  Inspection  &  Maintenance 

federal  rule  

CAA  SIP  Requirement 

NOx  RACT 

CAA  SIP  Requirement 
CAA  SIP  Requirement 

CAA  SIP  Requirement 

CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  required  pr> 
gram  in  NYC  and 
Hartford  areas.  Opt- 
in  to  federal  pro- 
gram for  remainder 
of  state. 
State  opt-in  

CAA  SIP  Requirement 

CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 

Stale  measure 

CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  Requirement  

Yes  ._ - 

Yes  

VOC    RACT    pursuant    lo    sections 

182(a)(2)(A)   and   182(b)(2)(B)   of 

Clean  Air  Act. 
VOC    RACT    pursuant    to    sections 

182(b)(2)(A)  and  (C)  of  Clean  Air 

Act. 

Stage  II  Vapor  Recovery  „_ 

Stage  1  Vapor  Recovery  

Yes  

Yes 

Yes 

Reformulated  Gasoline  

National     Low     Emission     Vehicle 
(NLEV). 

Clean  Fuel  Fleets  _ 

New  Source  Fteview  „ 

Base  Year  Emissions  Inventory  

15%  VOC  Reduction  Plan  

Yes  .._ 

Yes 

Yss  ._ _ 

No _ 

»*A»  

Yes' 

Enhanced  Rule  Effectiveness 

9%  rate  of  progress  plan  

Yes'  „ 

Yes'  .      

N/A*  

t^A' 

Emissions  Statements  „ 

Enhanced  Monitonng  (PAMS)  

OTC  NOx  MOU  Phase  II 

EPA  NOx  SIP  call 

EPA  requirement  

Yes  

'  The  fact  that  CTs  enhanced  l/M  rule  Is  conditionally  approved  does  not  affect  me  emission  reductions  that  Connecticut  can  rely  on  for  attain- 
ment  purposes  since  the  achievement  of  those  emission  reductions  in  no  way  depends  upon  the  fulfillment  of  the  conditions  outlined  in  that  final 
rule.  Rather,  the  conditiorw  relate  to  certain  procedural  requirements  only. 

2  With  respect  to  the  various  VOC  and  Non-CTG  rules.  Connecticut  submitted  a  revised  non-CTG  RACT  njle  on  September  2  1999  In  order 
to  meet  the  requirements  of  sections  182(b)(2)  (A)  and  (C).  CT  revised  section  22a-l  74-32  to  remove  the  exemptian  for  the  remaining  Aopendix 
E  categones.  as  well  as  expandng  the  anMcability  to  sources  m  mdustnal  categones  in  CT  for  which  EPA  has  puUshed  final  CTGs  since  the 
date  ot  enactrnent  (e-q,  aero»w»,  MptiUMins.  and  wood  furniture  coating).  Appendix  E  categories  are  those  Hstsd  in  App.  E  to  EPAs  General 
Preamble  57  FR  18077  (April  28,  1992).  EPA  deemed  the  SIP  submittal  complete  on  September  10,  1999.  EPA  will  take  final  action  on  the  re- 
vised section  22a-l  74-32  prior  to  finalizing  action  on  the  one-hour  ozone  attainment  plan. 

3  EPA  intends  to  publish  final  njles  for  the  NLEV  opt-in  SIP  before  or  at  the  same  time  as  we  publish  final  mles  on  the  attainment  demonstra- 
tion. 

'Since  the  dean  fuels  fleet  program  would  simply  substitute  for  RFG  and  l/M  emission  reductions  already  approved  into  the  SIP  the  Clean 
Fuel  Fleet  program  will  not  have  to  be  finally  approved  in  order  lo  approve  the  attainment  demonstration. 

5  CT  submitted  its  New  Source  Review  (NSR)  program  for  VOC  and  NOx  as  a  SIP  revision  on  May  23,  1994  The  state  is  not  relying  on  emis- 
sion reductions  from  this  NSR  SIP.  and  therefore  it  will  not  have  lo  be  finally  approved  in  order  to  approve  the  attainment  demonstratiw 

*  [Does  not  produce  emission  reductions, 

''  The  measures  used  to  demonstrate  rate  of  progress  were  modeled, 
.n^I'^L.™™,^'^®"'  f"^"  rate-of-progress  (ROP)  plan  SIP  was  submitted  lo  EPA  on  December  31.  1997.  with  minor  revisions  on  January  7 
1 998.  This  plan  IS  currently  under  review  by  EPA  A  notice  of  proposed  rulemaKing  will  be  published  soon.  EPA  intends  to  publish  fmal  mles  for 
the  nine  percent  ROP  plan  before  or  at  Ihe  same  lime  as  we  publish  final  mles  on  the  attainment  demonstraUon. 
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•On  September  30,  1999,  CT  submitted  a  SIP  revision  in  response  to  EPAs  regulation  entitled.  "Finding  of  Significant  Contribution  and  Rule- 
making for  Certain  States  in  ttw  Ozone  Transport  Assessment  Group  Region  for  Purposes  of  Reducing  Regirxiat  Transport  of  Ozone  "  otherwise 
known  as  the  "NOx  SIP  Call,"  The  SIP  submittal  included  a  NOx  budget  and  allowance  trading  regulation,  section  22a-i74-22b,  Although  not  a 
CAA  required  measure,  section  22a-174-22b  requires  significani  NOx  reductions  from  2003  onward  which  will  strengthen  the  SIP  EPA  will  take 
final  action  on  section  22a-1 74-22b  pnor  lo  finalizing  action  on  the  one-hour  ozone  attainmeni  plan.  This  aiso  fulfills  Connecticut's  commitmeni 
under  the  OTC  MOU  Ptiase  III  program 


Finally,  the  state  has  provided  that  it 
will  implement  all  adopted  measures  as 
expeditiously  as  practicable,  but  no  later 
than  the  date  by  which  the  upwind 
reductions  needed  for  attainment  will 
be  achieved.  AU  of  the  above  measures 
will  be  implemented  before  2007. 

In  summary  since  Connecticut  has 
met  all  the  CAA  requirements,  or  will 
before  final  approval  of  the  attainment 
date  extension  is  granted,  and  since  the 
ozone  modeling  for  the  Greater 
Connectimit  area  meets  the  other 
requirements  for  an  attainment  date 
extension,  EPA  proposes  to  approve  the 
attainment  date  extension  for  Greater 
Connecticut  to  November  15,  2007. 

M.  Motor  Vehicle  Emissions  Budget 

The  CT  DEP  submitted  2007 
conformity  budgets  associated  with 
their  attainment  demonstration  for  the 
Greater  Coimecticut  nonattainment  area 
on  February  10. 1999.  These  budgets 
were  developed  from  the  mobile  source 
inventories  developed  by  EPA  for  the 
NOx  SIP  call.  In  its  February  10;  1999 
letter,  CT  DEP  concluded  that  it  is 
reasonable  to  extra<:t  2007 
transportation  conformity  budgets  from 
the  NOx  SIP  call  since  Coimecticut's 
ozone  attainment  demonstrations  rely 
on  EPA  modeling  results  developed 
using  emission  inventories  equivalent  to 
those  used  by  EPA  to  develop  the  NOx 
SIP  call.  In  a  November  19, 1999  letter 
from  Susan  Studlien,  EPA  Region  I  to 
Carmine  DiBatUsta,  CT  DEP.  EPA  found 
that  the  2007  motor  vehicle  emissions 
budgets  submitted  for  the  Greater 
CjDnnecticut  area  are  inadequate  for 
conformity  purposes.  The  budgets  were 
determined  to  be  inadequate  because  in 
some  instances  they  do  not  accurately 
reflect  the  mobile  source  control 
strategies  Connecticut  is  implementing 
and,  when  compared  to  more  recent 
mobile  source  emission  estimates 
prepared  by  the  state  for  conformity, 
appear  to  be  substantially  higher  in  the 
attainment  year  than  the  most  ciurent 
projections.  The  letter,  which  is 
available  in  the  docket  for  this  action, 
further  ouUines  the  rationale  behind 
this  determination. 

A  notice  of  public  hearing  was  signed 
by  Arthur  Rocque,  Ir,  Commissioner, 
Connecticut  DEP  on  November  24,  1999 
requesting  public  comment  on  proposed 
changes  to  the  attaiiunent 
demonstration  for  the  Greater 
Connecticut  serious  nonattainment  area. 


In  that  notice  of  public  hearing. 
Connecticut  DEP  has  included  proposed 
2007  conformity  budgets  for  the  Greater 
Connecticut  area.  These  budgets 
incorporate  the  benefits  of  the  Tier  2/ 
Sulfur  program  for  the  Greater 
Connecticut  area.  The  EPA  is  proposing 
to  approve  the  attainment 
demonstration  SIP  should  Connecticut 
correct  the  deficiencies  that  cause  the 
motor  vehicle  emissions  budget  to  be 
inadequate  and,  alternatively,  to 
disapprove  it  if  Connecticut  does  not 
correct  the  deflciencies. 

Because  many  States  may  shortly  be 
submitting  revi.sed  demonstrations  with 
revised  motor  vehicle  emission  budgets, 
EPA  is  providing  a  60  day  cocament 
period  on  this  proposed  rule.  If 
C^imectimit  submits  a  revised 
attaiiunent  demonstration,  EPA  will 
place  the  revisions  in  the  docket  for  this 
rulemaking  and  will  post  a  nodce  on 
EPA's  website  at  www.epa.gov/oms/ 
traq.  By  posting  notice  on  the  website, 
EPA  will  also  initiat&the  adequacy 
process. 

iV.  Tier  2/Sulfur  Program  benefits 

As  a  result  of  EPA's  review  of  the 
State's  SIP  submittal,  EPA  believes  that 
the  ozone  modeling  submitted  by  the 
State  for  the  Greater  Connecticut  area, 
for  which  EPA  is  proposing  to  approve 
or  disapprove-in-the-allemative,  needs 
to  incorporate  EPA's  Tier  2/Sidfiu 
program  benefits  to  improve  the  Stale's 
weight-of-evidence  analysis.  This  is  the 
result  of  a  detailed  review  of  the 
attainment  demonstration.  With  Tier  2/ 
Sulfur  program  reductions  incorporated, 
the  conclusion  that  attaiiunent  can  be 
reached  in  this  area  by  2007  can  be 
supported.  This  is  consistent  with  the 
conclusions  originally  reached  in  the  CT 
DEP  attainment  demonstration 
submittal  which  did  not  initially 
include  Tier  2/Sulfur  program 
reductions  but  specifically  noted  that 
there  are  uncertainties  in  the  design 
value  approach  used  to  support  the 
conclusion  that  attainment  can  be 
reached  in  the  Greater  Connecticut 
nonattainment  area  by  November  15. 
2007.  The  uncertainties  noted  in  the 
attainment  demonstration  submittal 
were:  (1)  Uncertainty  in  year-to-year 
meteorological  fluctuations:  (2) 
uncertainty  in  projections  of  emissions 
and  economic  growth:  and  (3) 
imcertainties  inherent  in  the  modelitig 
system  chosen.  Additionally,  the 


attainment  demonstration  noted  the 
need  for  EPA  to  pursue  other 
supplemental  emission  reductions 
strategies  beyond  the  measures 
identified  in  the  OTAG 
recommendations.  One  action 
specifically  noted  was  more  stringent 
standards  for  new  on-road  vehicles 
under  section  202(i)  of  the  Qean  Air 
Act. 

On  May  13,  1999,  EPA  proposed  such 
standards  designed  to  significantly 
reduce  the  emissions  from  new 
passenger  cars  and  light  trucks, 
including  pickup  trucks,  minivans,  and 
sport-utilitj'  vehicles  (the  "Tier  2 
program").  The  proposed  program 
combines  requirements  for  cleaner 
vehicles  and  requirements  for  lower 
levels  of  sulfur  in  gasoline.  Tier  2 
emission  reductions  will  lower  ozone  in 
the  Greater  Connecticut  area  and 
support  the  conclusion  that  the  fiiture 
design  value  for  the  nonattainment  area 
will  be  below  125  parts  per  bUlion  and 
that  the  area  will  achieve  attainment  by 
the  attainment  date  requested  (i.e.. 
November  15.  2007).  EPA.  therefore, 
will  require  Connecticut  to  incorporate 
the  Tier  2/Sulfur  requirements  into  the 
attainment  demonstration  in  order  to 
fully  approve  the  attainment 
demonstration.  As  stated  previously,  a 
notice  of  public  hearing  was  signed  on 
November  24, 1999  requesting  public 
comment  on  proposed  changes  lo  the 
attainment  demon.stration  for  the 
Greater  Connecticut  serious 
nonattainment  area.  In  that  notice  of 
public  hearing,  Connecticut  DEP  has 
included  proposed  2007  conformity' 
budgets  for  the  Greater  Connecticut  area 
which  incorporate  the  benefits  of  the 
Tier  2/Sidfur  program  for  the  Greater 
Coimecticut  area. 

O.  What  are  the  consequences  of  State 
failure? 

This  section  explains  the  CAA 
consequences  of  State  failure  to  meet 
the  time  .frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan.  (We  are 
using  the  phrase  "feilure  to  submit"  to 
cover  both  the  situation  where  a  State 
makes  no  submission  and  the  situation 
where  the  State  makes  a  submission  that 
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we  find  is  incomplete  in  accordance 
with  section  no{k)(l)(B)  and  40  CFR 
part  51 .  Appendix  V.)  For  purposes  of 
sanctions,  there  are  no  sanctions  clocks 
in  place  based  on  a  failure  to  submit. 
Thus,  the  description  of  the  timing  of 
sanctions,  below,  is  linked  to  a  potential 
disapproval  of  the  State's  submission. 

1.  What  are  the  CAA's  provisions  for 
sanctions? 

If  EPA  disapproves  a  required  SIP, 
such  as  the  attainment  demonstration 
SIPs.  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  State 
fails  lo  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPA's  sanctions  regulations,  40 
CFR  52.31.  the  first  sanction  would  be 
2:1  offsets  for  sources  subject  to  the  new 
source  review  requirements  under 
section  1 73  of  the  CAA.  If  the  State  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  llO(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

2.  What  are  the  CAA's  FTP  provisions  if 
a  State  bils  to  submit  a  plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FTP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attaiiunent 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda,  EPA 
recognized  that  States  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  AJs  provided  in  the 
Background,  above.  EPA  provided  for 
States  to  submit  the  attaitunent 
demonstration  SIPs  in  two  phases.  In 
June  1996.  EPA  made  findings  that  ten 
Slates  and  the  District  of  Columbia  had 
failed  to  submit  the  phase  I  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  (July 
10. 1996).  In  addition  on  May  19, 1997. 
EPA  made  a  similar  finding  for 
Peimsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  July  1998,  several  environmental 
group.s  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 


serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8. 1999. 

ni.  Propoced  Action 

EPA  is  proposing  to  approve  the 
ground-level  one-hour  ozone  attaiiunent 
demonstration  State  implementation 
plan  for  the  Greater  Connecticut 
nonattainment  area  submitted  by 
Connecticut  on  September  16, 1998. 
This  submission  includes  analyses 
which  taken  together  and  supplemented 
to  include  the  effects  of  the  'Tier  2/ 
Sulfur  program  leads  EPA  to  conclude 
that  the  Greater  Connecticut  area  is 
likely  to  attain  the  ozone  standard  by 
2007.  This  is  a  result  of  additional 
control  measures  to  be  implemented  by 
the  States  of  New  York.  New  Jersey  and 
Connecticut  in  conjunction  with 
upwind  reductions  accomplished  by 
CAA  requirements  for  upwind  states 
and  reductions  fi-om  EPA's  NOx  SIP  call 
which  requires  further  NOx  reductions 
from  23  jurisdictions  in  the  Eastern 
United  States.  EPA  is  also  proposing  to 
approve  an  attainment  date  extension 
for  this  area  to  November  15.  2007. 
submitted  at  the  same  time.  EPA  is  also 
proposing,  in  the  alternative,  to  approve 
in  pari  and  disapprove  in  pari  this 
demonstration  if  the  State  does  not 
submit:  take  final  action  an  adequate 
motor  vehicle  emissions  budget 
consistent  with  attainment.  Lastly,  EPA 
intends  to  publish  final  rules  for  Nine 
Percent  ROP.  NLEV  and  the  NOx  SIP 
call  for  Connecticut  either  before  or  at 
the  same  time  as  publication  of  final 
approval  of  the  attaiiunent 
demonstration. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These  issues 
will  be  considered  before  EPA  lakes 
final  action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  vmtten 
conunents  to  the  EPA  Regional  office 
listed  in  the  AOOflESSES  section  of  this 
action.  A  more  detailed  description  of 
the  state  submittal  and  EPA's  evaluation 
are  included  in  a  Technical  Suppori 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  lo  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 


and  enviroiunental  factors  and  in 
relation  to  relevant  slalulory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  luidor  Executive 
Order  12866.  entitled  "Regulatory 
Plaiming  and  Review.  " 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
appUes  lo  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significanl."  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children 
and  explain  why  the  plaimed  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  and 
safety  risks. 

C.  £vecu(/Ve  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
goveriunents,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  lo  pay  the  direct  compliance 
costs  incurted  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govenunents.  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  lo  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
goveriunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities."  Today's  rule  does  not 
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significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  'Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132  Federalism  (64 
FR  43255,  August  10, 1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalisib)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  lo 
develop  an  accountable  process  lo 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  fiaderalism  implications."  "Policies 
thai  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  Stales,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  thai  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  Stale  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  Slate 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
prtKess  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  Stales,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  because  it  merely 
approves  a  State  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 


rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  thai  the  rule  will  not 
have  a  signiffcani  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significanl 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significanl 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-Slate 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  stale 
action.  The  Clean  Air  Act  forbids  EPA 
lo  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.*27  U.S.  246.  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

If  the  approval  is  converted  lo  a 
disapproval  under  section  llO(k),  based 
on  the  Stale's  failure  lo  meet  the 
commitment,  it  will  not  affect  any 
existing  State  requirements  applicable 
lo  small  entities.  Federal  disapproval  of 
the  Stale  submittal  does  not  affect  Slate- 
enforceabilily.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  requirements. 
Therefore,  I  certify  that  such  a 
disapproval  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
requirements  nor  would  it  substitute  a 
new  Federal  requirement. 

The  EPA's  alternative  proposed 
disapproval  of  the  Stale  request  under 
section  110  and  subchapter  I.  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  Stale  submittal 
would  not  affect  Slale-enforceability. 
Moreover  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore.  I 
certify  that  the  proposed  disapproval 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 


into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aiuiual  costs  to 
Slate,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  S100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cosl-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
lo  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  govenunents  in  the  aggregate,  or 
lo  the  private  sector.  This  Federal  action 
approves  pre-«xisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govemmenls.  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not.  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  Stale  of  Connecticut,  which  is  not  a 
small  government. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 2  of  the  National  Technology- 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA. 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  lo  this  action.  Today's 
action  does  nol  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 
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Lis!  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Authority:  42  U.S.C  7401  Biseq. 

Dated:  .November  30.  199fi. 
Mindy  S.  Lubber, 

Deputy  Begional  Administrator.  Region  I. 
(FR  Doc.  99-31710  Filed  12-15-99;  8:45  ami 
enijNO  cooe  aaaft-M-i> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

(CT057-7216:  FnL-8S02-1I 

Approval  and  Promulgation  of 
implamentatlon  Plans;  Connecticut; 
One-Hour  Attainment  Demonstration; 
Connecticut  Portion  of  the  New  York- 
ftorUiam  New  Jersey-Long  Island 
Severe  Ozone  Nonattalnment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
conditionally  approve  the  ground-level 
one-hour  ozone  attainment 
demonstration  State  Implementation 
Plan  (SIP)  for  the  Connecticut  portion  of 
the  New  York-Northern  New  Jersey- 
Long  Island  severe  ozone  nonattalnment 
area  submitted  by  the  Commissioner  of 
the  Connecticut  Department  of 
Environmental  Protection  (CT  DEP)  on 
September  16.  199B.  EPA  is  also 
proposing  to  conditionally  approve  the 
Connecticut's  commitment  to  submit 
rate-of-progress  (ROP)  target 
calculations  for  ROP  after  1999  and  the 
adopted  measures  to  achieve  post-1999 
ROP  by  December  2000.  EPA  is  also 
proposing,  in  the  alternative,  to 
disapprove  this  demonstration  if 
Connecticut  does  not  submit  an 
adequate  motor  vehicle  emissions 
budget  and  additional  control  measures 
to  make  up  for  the  projected  need  for 
additional  controls  to  ensure  attainment 
of  the  one-hour  ozone  standard  by 
November  2007. 

OATES:  Comments  must  be  received  on 
or  before  February  14.  2000. 
ADDRESSES:  Written  comments  (in 
duplicate  if  possible)  should  be  sent  to: 
David  B.  Conroy  at  the  EPA  Region  1 
(New  England)  Office.  One  Congress 
Street.  Suite  1 100-CAQ,  Boston. 
Massachusetts  02114-2023.  Copies  of 
the  State  submittal  and  EPA's  technical 
support  document  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  address: 


U.S.  Environmental  Protection  Agency. 
Region  I  (New  England),  One  Congress 
St..  tlth  Floor,  Boston.  Massachusetts. 
Telephone  (617)  918-1664  an  at  the 
Bureau  of  Air  Management.  Department 
of  Environmental  Protection.  State 
Office  Building.  79  Elm  Street.  Hartford. 
CT  06106.  Please  telephone  in  advance 
before  visiting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Burkhart  (617)  918-1664. 
SUPPLEMENTARY  INFORMATION:  This 
document  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  one-hour 
ozone  national  ambient  air  quality 
standard  (NAAQS)  and  an  analysis  of 
the  one-hour  ozone  attainment 
demonstration  SIP  submitted  by  the  CT 
DEP  for  the  New  York-Northern  New 
)ersey-Long  Island  severe  ozone 
nonattalnment  area.  This  document 
address  the  following  questions: 

What  is  the  Basis  for  the  Attainment 
Demonstration  SIP? 

What  are  the  tI>}roponents  of  a  Modeled 
Attainment  Demonstration? 

What  is  the  Frame  Work  for  Proposing 
Action  on  the  Attainment  DemonstraUon 
SIPs? 

What  Doss  EPA  Expect  to  Happen  with 
Respect  to  the  Attainment  DemonstraUons  for 
the  Connecticut  Portion  of  the  New  York- 
Northern  New  Jersey-Long  Island  Severe 
One-hour  Ozone  Nonattainment  Area? 

What  are  the  Relevant  Policy  and  Guidance 
Dociunents? 

How  Does  the  Connecticut  Submittal 
Satisfy  the  Frame  Work? 

I.  Background 

A.  What  Is  the  Basis  for  the  State's 
Attainment  Demonstration  SIP? 

1.  CAA  Requirements 

The  Clean  Air  Act  (CAA)  reqiyres 
EPA  to  establish  national  ambient  air 
quaUty  standards  (NAAQS  or  standards) 
^r  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  hi  1979,  EPA  promulgated 
the  one-hour  0.12  parts  per  milhon 
(ppm)  groimd-level  ozone  standard.  44 
FR  8202  (Feb.  8,  1979).  Ground-level 
ozone  is  not  emitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compounds 
(VOCs)  react  in  the  presence  of  simlight 
to  form  groimd-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  one-hoiu  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  one-hour 
average  ozone  concentration  above 
0.124  ppm.  An  area  is  violating  the 
standard  if,  over  a  consecutive  three- 
year  period,  more  than  three 


exceodances  are  expected  to  occtir  at 
any  one  monitor.  The  CAA.  as  amended 
in  1990.  required  EPA  to  designate  as 
nonattainment  any  area  that  was 
violating  the  one-hour  ozone,  standard, 
generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4);  56  FR  56694  (Nov.  6,  1991). 
The  CAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  sectionl81  (a).  Marginal 
areas  were  sufiering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earUest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  are  required  to  attain  the 
one-hour  standard  by  November  15. 
1999  and  severe  areas  are  required  to 
attain  by  November  15.  2005  or 
November  15,  2007.  The  New  York- 
Northern  New  Jersey-Long  Island 
nonattaiiunent  area  is  classified  as 
severe  and  its  attainment  date  is 
November  15,  2007. 

Under  section  lB2(c)(2)  and  (d)  of  the 
CAA.  serious  and  severe  areas  were 
required  to  submit  by  November  15, 
1994  demonstrations  of  how  they  would 
attain  the  one-hour  standard  and  how 
they  would  achieve  reductions  in  V(X 
emissions  of  9  percent  for  each  three- 
year  period  until  the  attainment  year 
(rate-of-progress  or  ROP).  (In  some 
cases.  NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions.)  Today,  in  this 
proposed  rule.  EPA  is  proposing  action 
on  the  attaitunent  demonstration  SIP 
submitted  by  Coimecticut  for  the  New 
York-Northern  New  Jersey-Long  Island 
nonattaiiunent  area.  EPA  is  also 
proposing  action  on  the  Coimecticut's 
commitment  to  submit  ROP  target 
calculations  for  rate-of-progress  after 
1999  and  the  adopted  measures  to 
achieve  post- 1999  ROP  by  December 
2000.  EPA  will  lake  action  on  the 
Connecticut's  9%  ROP  plan  for 
reductions  hom  1996-1999  in  a  separate 
rulemaking  action.  (The  9%  ROP  plan 
was  submitted  to  EPA  on  December  31, 
1997,  with  minor  revisions  on  January 
7. 1998.)  In  addition,  elsewhere  in  this 
Federal  Register.  EPA  is  today 
proposing  to  take  action  on  nine  other 
serious  or  severe  one-hour  ozone 
attaiiunent  demonstration  and.  in  some 
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cases  ROP  SIPs.  The  additional  nine 
areas  are  Greater  Coimecticut  (CT). 
Springfield  (Western  Massachusetts) 
(MA).  Baltimore  (MD).  Philadelphia- 
Wilmington-Trenton  (PA-NJ-DE-MD). 
MetropoUtan  Washington,  D.C.  (DC- 
MD-VA).  Atlanta  (GA).  Milwaukee- 
Racine  (WI).  Chicago-Gary-Lake  Coimty 
(IL-IN),  and  Houston-Galveston- 
Brazoria  (TX). 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measiues  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes- 
Transportation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A), 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attaiiunent.  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  hame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 
VOCs  in  upwind  States  (and  the  ozone 
formed  by  these  emissions)  affected 
these  nonattainment  areas  and  the  full 
impact  of  this  effect  had  not  yet  been 
determined  This  phenomenon  is  called 
ozone  transport 

On  March  2, 1995,  Mary  D.  Nichols, 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals.'  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  coimtry  to 
evaluate  and  address  transport  of  ozone 


and  its  prectu'sors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  - 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  bames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  Jime  1997,  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  country  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29. 1997 
memorandum.  Richard  Wilson.  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  imtil  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented;  (2)  a  list  of  measures 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment;  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  po5t-1999 
ROP  and  the  control  measures  necessary 
for  attaiiunent  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2000  ^; 
(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  leductions 
and  attainment;  and  (5)  evidence  of  a 
public  hearing  on  the  State  submittal.' 


'  Memonuidum.  "Ozone  Attainment 
Ciemonstratiaos."  issued  March  2. 1995.  A  copy  of 
the  memoranduni  may  tie  found  oa  EPA's  web  site 
at  http://www.epa.gov/tttt/oarpg/llpgm.html. 


-'  Letter  from  Mary  A.  Gada.  Director.  State  of 
IttinDts  Enviroiunenlal  Prolectiou  Agency  to 
luivirDDmental  Council  of  Slates  (EGOS)  Memtiers. 
■fitted  April  13.  1995. 

'  In  general,  a  commilnienl  for  severe  areas  to 
adopt  by  December  2t)00  the  control  meastues 
necessary  for  anaiiuDenI  and  ROP  plans  through  the 
attainment  year  applies  to  any  additional  measures 
necessary  for  attainment  that  w^  not  otherwise 
required  Id  be  submitted  earlier.  |For  example,  this 
memorandum  was  not  intended  to  allow  States  to 
delay  submissiun  of  meastims  required  under  the 
CAA.  such  as  inspection  and  maintenance  (1/M] 
programs  or  reasonable  available  control  technology 
JRACT)  regulations,  required  at  an  earlier  time.l 
Thus,  this  commitment  applies  to  any  contrtil 
tneasures  or  emission  reductions  on  which  the  State 
relied  for  purposes  of  the  modeled  attaiiunent 
demonstration.  To  the  extent  that  ConnecUcut  has 
relied  on  s  commitment  to  submit  these  measures 
by  Decamlier  20O0.  EPA  is  proposing  a  conditional 
approval  of  the  area's  attainment  demonstration. 
Some  severe  areas  submitted  the  actual  adopted 
control  measures  and  are  not  lelying  on  a 
commitment. 

'  Memorandum.  "Guidance  for  Implementing  the 
IHour  Ozone  and  Pre-Existing  PM  10  NAAQS." 
issued  December  29. 1997.  A  copy  of  tliis 


This  submission  is  sometimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attainment  and  identification  of  the 
measures  needed.  Thus,  State 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997.  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  cuirent  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  one-hour  standard  because  they 
did  not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7.  1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27. 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call. 

3.  Time  Frame  for  Taking  Action  on 
Attainment  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  Slates  generally  submitted  the 
SIPs  between  April  and  October  of  1998; 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA.  EPA  is  required  to 
approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and. 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register.  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  one-hoiu  ozone 
attainment  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
at:tion  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dates  in  this  dociunent  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 


meraotandum  may  be  found  on  EPA's  web  site  at 

http://www.epa.gov/ttn/uarpg/tl  pgm.html. 
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4.  Options  for  Action  on  a  State's 
Attainment  Demonstration  SIP 

■depending  on  the  circumstances 
onique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today.  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
from  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  State's  plan 
submission.  CA.\  section  llO(k).  The 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable.  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correc-t  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
from  the  dale  of  EPA's  final  conditional 
approval. 

The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attainment,  EPA  could 
approve  the  control  measures  and 
"*  disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enforceable 
because,  if  the  State  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  to  submit 
additional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 
Stale's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  State  by  letter  that  the 
conditional  approval  has  been 
converted  lo  a  disapproval.  If  the  State 
submits  control  measures  that  EPA 
determines  are  complete  or  that  are 
deemed  complete,  EPA  will  determine 
through  rulemaking  whether  the  State's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 


Finally,  EPA  has  recognized  that  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  Stales  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.^  In  order  to 
have  a  complete  modeling 
demonstration  submission.  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1.  Modeling  Requirements 

For  purposes  of  demonstrating 
attaiimient.  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  analytical  method 
EPA  determines  to  be  as  effective.  The 
photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quahty 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  lo  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attaimnent  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS,  an  optional  weight  of 


^  The  CPA  issued  guidance  un  the  sir  quality 
modflliQg  that  is  used  to  demonstrate  attainment 
with  the  one-htnjr  ozone  NAAQS.  See  U.S.  EPA. 
(1991).  Guideline  for  Regulatory  Application  ol  the 
Urban  Airshed  Model,  EPA-45b/4-91-013.  {July 
1991)-  A  copy  may  be  found  on  EPA's  web  site  at 
http://www.epa.gov/ttn/scram/  (file  name: 
"UAMREC  "I  See  also  U.S.  EPA.  (1996),  Guidance 
on  Use  of  Modeled  Results  to  Demonstrate 
Anainment  of  the  Ozone  NAAQS.  EPA-454/B-95- 
007.  (June  19W).  A  copy  may  be  found  on  EPA's 
web  site  at  bttp://www .epa.gov/ttn/acnim/  (file 
name:  "03TEST'). 


evidence  determination  which 
incorporates,  but  is  not  limited  to,  other 
analyses  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  State  must  develop  and  implement 
a  modeling  protocol.  'The  modeling 
protocol  describes  the  methods  and 
procedures  lo  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  pubUc  interest  groups). 
Second,  for  purposes  of  developing  the 
information  lo  put  into  the  model,  the 
State  must  select  air  pollution  days,  i,e., 
days  in  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  shoulii  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plimies.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  State  needs 
to  generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  State 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostiq  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  lo  support  an  attaiimient 
demonstration. 

The  modeled  attainment  test 
compares  model  predicted  one-hour 
daily  maximum  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  die  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
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year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the 
one-hour  ozone  NAAQS:  a  deterministic 
test  or  a  statistical  test. 

The  deterministic  test  requires  the 
State  to  compare  predicted  one-hour 
daily  maximum  ozone  concentrations 
for  each  modeled  day  °  lo  the  attainment 
level  of  0. 1 24  ppm.  If  none  of  the 
predictions  exceed  0.124  ppm,  the  test 
is  passed. 

The  statistical  lest  takes  into  account 
the  fact  that  the  form  of  the  one-hour 
ozone  standard  allows  exceedances.  If, 
over  a  three-year  period,  fe(ie  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  Stale  models  a 
very  extreme  day,  the  statistical  lest 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  altainmeni  of  the 
standard.  (The  form  of  the  one-hour 
standard  allows  for  up  lo  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  one-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  one-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm,  0.130  ppm,  0.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severify  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  location  on 
a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  woiild 
be  expected  lo  occur  no  more  than  an 
average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  i:»se  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 


"The  initijil.  "ramp-up"  days  for  eocb  episode  an 
excluded  from  this  determination. 


2.  Additional  Analyses  Where  Modeling 
Fails  To  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severify  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
piticess  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State 
can  rely  on  and  EPA  vidll  consider 
Actors  such  as  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis:  other  modeled  outputs,  e.g.. 
changes  in  the  predicted  frequency  and  - 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quality  trends: 
estimated  emissions  trends:  analyses  of 
air  quality  monitored  data:  the 
responsiveness  of  the  model  predictions 
to  further  controls:  and,  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  nol  included  in  the  modeling 
analysis.  This  list  is  nol  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  fii^m  case  lo 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
atiainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  lo  be. 

The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  lo  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainfy  in  the  modeling  results. 
Because  of  the  imcertainty  in  long  term 
projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  lo  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed  in 
Section  C.6. 


C  What  Is  the  Frame  Work  for 
Proposing  Action  on  the  Attaiiunent 
Demonstration  SB's? 

In  addition  16  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  lo  approve  or 
conditionally  approve  the  one-hour 
attainment  demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 
— CAA  measures  and  measures  relied 
on  in  the  modeled  attainment 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the 
State  relied  on  in  the  SIP  submission 
for  attainment  and  ROP  plans  that 
EPA  is  proposing  to  take  on  today. 
— NOx  reductions  affecting  boundary 

conditions. 
— Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget 
which  can  be  determined  by  EPA  lo 
be  adequate  for  confonnify  purposes. 
— Tier  2/Sulfur  program  benefits  where 
needed  lo  demonstrate  attainment 
Inclusion  of  reductions  expected  from 
EPA's  Tier  2  tailpipe  and  low  sulfur- 
in-fuel  standards  in  the  attainment 
demonstration  and  the  motor  vehicle 
emissions  budget. 
— In  certain  areas,  additional  measures 
to  further  reduce  emissions  to  support 
the  attainment  test.  Additional 
measures,  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR),  or  locally 
(intrastate)  in  individual  Stales. 
— M"d-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether 
the  adopted  control  measures  are 
sufficient  to  reach  attainment  by  the 
area's  attainment  date,  or  that 
additional  control  measures  are 
necessary. 

1 .  CAA  Measures  and  Measures  Relied 
On  in  the  Modeled  Attainment 
Demonstration  SIP 

The  Slates  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  lo  achieve  substantial  reductions 
from  their  1990  emissions  levels  in 
order  lo  attain.  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  under  the  CAiA  to  attain  the 
one-hour  ozone  NAAQS. 
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Id  addition,  a  State  may  have 
included  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measures  necessary  to  achieve 
ROP  through  the  attainment  year  and  to 
attain.)  For  purposes  of  Fully  approving 
the  State's  SIP.  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  information  in  Table  1  is  a 
summary  of  the  CAA  requirements  that 
need  to  be  met  for  each  severe 
nonattainment  area  for  the  one-hoiu* 
ozone  NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  measures  that 
States  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shovsm  in  the  table.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attainment,  including  the 
reqxiired  ROP  control  meastues  and 
target  calculations,  before  EPA  can  issue 
a  hnal  full  approval  of  the  attainment 
demonstration  as  meeting  Cu\A  section 
182(d). 

Table  i  .—CAA  Requirements  fob 
Severe  Areas 

— NSR  for  VOC  and  NOx.^  inducing  an  off- 
set ratio  of  1  3.1  and  a  maior  VOC  and 
NOx  source  cutoff  of  35  tons  per  year 
(tPY) 

—Reasonable  AvailatJle  Comrol  Teolinology 
(RACT)  fof  VOC  and  NOxl  ' 

— Enhanced  Insoection  and  Maintenance  (1/ 
M)  program. 

—  15%  volatile  organic  cofnpound  (VOC) 
plans 

— Emissions  invenlory. 

— Emission  statements. 

— PerKxJic  inventories. 

— Clean  fuels  program  or  substitute 

— Enhanced  monitonng  Pr*otochemical  As- 
sessment Monitonng  Stations  (PAMS) 

—Stage  II  vapor  recovery, 

— Reformulated  gasoline. 

— Requirement  for  fees  for  maior  sources  for 
failure  to  attain 

—9  percent  ROP  plan  through  attainment 
year. 

— Attainment  demonstration. 

'  Unless  lt>e  area  has  in  effect  a  NOx  waiv- 
er under  section  182(f),  The  Connecticut  por- 
tion of  the  New  YorV-Northem  New  Jersey- 
Long  Island  area  is  not  such  a  area. 

2.  NOx  Reductions  Consistent  With  the 
ModeUng  Demonstration 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27, 
1998,  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 


States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30. 1999.  The  NOx  SIP  call  is  intended 
to  reduce  emissions  in  upwind  States 
that  significianUy  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
States  must  regulate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
SubsequenUy.  a  three-judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  call 
rule  requiring  States  to  submit  rules  by 
September  30, 1999. 

'Tbe  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut, 
Springfield  MA,  New  York-North  New 
Jersey-Long  Island  (NY-NJ-CT), 
Baltimore  MD.  Philadelphiia- 
Wihnington-Trenton  (PA-NJ-DE-MD), 
Metropolitan  Washington,  D.C.  (DC- 
MD-VA).  Atlanta  GA,  Milwaukee- 
Racine  WI,  and  Chicago-Gary-Lake 
County  (IL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainment  areas  at  their  boundaries. 
For  purposes  of  developing  attainment 
demonstrations.  States  define  local 
modeling  domains  that  include  both  the 
nonattainment  area  and  nearby 
surroimding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  one-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  reUed,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States:  thus,  intraiitate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore,  EPA  believes  it  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  bom  the  NOx  SIP  call  in 
areas  outside  the  local  one-hour 
modeling  domains.  If  States  assume 
control  levels  and  emission  reductions 
other  than  those  of  the  NOx  SIP  call 


within  their  State  but  outside  of  the 
modeling  domain,  States  must  also 
adopt  control  measures  to  achieve  those 
reductions  in  order  to  have  an 
approvable  plan. 

Accordingly,  States  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
with  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  assumed  by  the  State  inside  the 
local  modeling  domain  ^  for  purposes  of 
the  modeled  attainment  demonstration 
must  be  adopted  and  submitted  as  part 
of  the  State's  one-hour  attainment 
demonstration  SIP.  It  is  only  for 
reductions  occurring  outside  the  local 
modehng  domain  that  States  may 
assiune  implementation  of  NOx  SIP  call 
measures  and  the  resulting  boundary 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 

The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
tian.sportation  plans  and  programs  to 
the  SIP,  as  described  by  CAA  section 
176(c)(2)(A).  For  transportation 
conformity  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget  The 
EPA  beUeves  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 


'  For  Ihe  purposes  of  ttiis  documenl.  "local 
modeling  domain"  is  typically  an  urban  scale 
domain  with  horizontal  dimensions  less  tjuio  about 
.300  km  on  a  side,  horizontal  grid  resolution  less 
Ihan  or  equal  to  5  .x  5  km  or  Bner.  The  domain  Is 
tiirgc  eoou|}h  to  ensure  that  emissions  occurring  at 
6  am  in  the  domain's  canter  are  slill  withiii  the 
domain  at  S  pm  the  same  day  If  recirculation  of  the 
nonattainmenl  area's  previous  day's  emissions  is 
believed  to  contribute  to  an  obsarved  problem,  the 
domain  is  lar^e  enough  to  characleriza  this. 
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attainment  demonstration  SIP,  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attainment  demonstration.  Therefore, 
EPA  is  proposing  to  disapprove  the 
attainment  demonstration  SIPs  for  those 
nine  areas  if  the  States  do  not  submit 
motor  vehicle  emissions  budgets  that 
EPA  can  find  adequate  by  May  31 , 
200O.«  In  order  for  EPA  to  coiiiplete  the 
adequacy  process  by  the  end  of  May, 
States  should  submit  a  budget  no  later 
than  December  31,  1999.''  If  an  area  does 
not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformity  purposes  by  May  31, 
2000,  EPA  plans  to  take  final  action  at 
that  time  disapproving  in  full  or  in  part 
the  area's  attainment  demonstration. 
.  The  emissions  budget  should  reflect  all 
the  motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e.,  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

4.  Tier  2/Sulfur  Program  Benefits 

On  May  13, 1999,  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  a  major,  comprehensive 
program  designed  to  significanUy 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivans,  and  pickup  trucks) 
and  to  reduce  sulfur  in  gasoline.  Under 
the  proposed  program,  automakers 
woiild  produce  vehicles  designed  to 
have  very  low  emissions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide.  The  EPA  subsequently 
issued  two  supplemental  notices.  64  FR 
35112  (June  30,  1999):  64  FR  57827 
(October  27, 1999). 

These  notices  provide  one-hour  ozone 
modeling  and  monitoring  information 
that  support  EPA's  belief  that  the  Tier 
2/Sulfiir  program  is  necessary  to  help 
areas  attain  the  one-hour  NAAQS. 
Under  the  proposed  rule,  NOx  and  VOC 
emission  reductions  (as  well  as  other 
reductions  not  directly  relevant  for 
attainment  of  the  one-hoiu  ozone 
standard)  would  occur  beginning  in  the 
2004  ozone  season  although  incentives 


*  For  severe  areas,  EPA  will  determine  the 
adequacy  of  the  emissions  budfiota  associated  vvilli 
Uifi  poet.iggg  ROP  plans  onco  toe  States  submit  the 
taiget  calculations,  which  are  due  no  later  Ihan 
December  2000. 

''  A  final  budget  is  pntferred:  but,  if  tbe  Stale 
public  bearing  process  is  not  yef^omplete.  than  The 
draft  budget  for  public  hearing  mav  be  subminad. 
The  adequacy  prace&s  generally  lakes  at  least  90 
days.  Therefore,  in  order  for  EI>A  to  complete  the 
adequacy  process  no  later  than  the  end  of  May.  EPA 
must  have  by  February  15. 2000.  ihe  final  budget 
or  a  draft  thai  is  substantially  similar  la  what  the 
final  budget  will  be.  Ttie  Slate  must  submit  the  final 
budget  by  April  15.  2000. 


for  early  compliance  by  vehicle 
manufactiuers  and  refiners  will  likely 
result  in  some  reductions  prior  to  2004 
Nationwide,  the  Tier  2/Sulfur  program 
is  projected  to  result  in  reductions  of 
approximately  800,0(M  tons  of  NOx  per 
year  by  2007  and  1 ,200,000  tons  bv 
2010. ' 

In  the  October  27,  1999  supplemental 
notice,  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  1 7  metropolitan  areas  for 
which  the  one-hour  standard  applies 
need  the  Tier  2/Sulfur  program 
reductions  to  help  attain  the  one-hour 
ozone  standard.  'The  New  York-North 
New  lersey-Long  Island  area,  whose 
attainment  demonstration  EPA  is 
proposing  to  approve  today,  is  included 
nn  that  list. 

The  EPA  issued  a  memorandum  that 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier 
2/Sulfur  program  proposal. '"The 
memorandum  provides  the  tonnage 
benefits  for  the  Tier  2/Sulfur  program  in 
2007  on  a  county-by-county  basis  for  all 
coimties  within  the  10  serious  and 
severe  nonattainment  areas  for  which 
EPA  is  proposing  to  take  action  today 
and  the  2005  tonnage  benefits  for  the 
Tier  2/Sulfur  program  for  each  cotmty 
for  three  areas. 

The  EPA  also  issued  a  memorandum 
which  explains  the  connection  between 
the  Tier  2/Sulfijr  program,  motor 
vehicle  emissions  budgets  for 
conformity  determinations,  and  timing 
for  SIP  revisions  to  accoiuit  for  the  Tier 
2/Sulfur  program  benefit, ' '  This 
memorandimi  explains  that  conformity 
analyses  in  serious  and  severe  ozone 
nonattaiiunent  areas  can  begin 
including  Tier  2/Sulfur  program 
benefits  onr»  EPA's  Tier  2  rule  is 
promulgated,  provided  that  the 
attainment  demonstration  SIPs  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2  benefits.  For 
areas  that  require  all  or  some  portion  of 
the  Tier  2  benefits  to  demonstrate 
attainment  but  have  not  yet  included 
the  benefits  in  the  motor  vehicle 
eii>issions  budgets,  EPA's  adequacy 
finding  will  include  a  conilition  that 


■° Memorandum.  "I-Hour  t^zone  Attainment 
[X'monstralioiis  and  Tiur  2/SuIfur  Rulemaking" 
From  Lvdii*  Wegman.  Office  of  Air  Quality  Planning 
and  Standards  and  MerT>'lin  Zaw-Mon.  Office  of 
Mobile  Sources  lo  the  Air  Division  Ditecton. 
Regions  I-VI.  issued  November  a.  IWS.  A  copy  of 
this  memorandum  may  be  found  on  EPA's  web  site 
at  bttp://www.epa-gov/oms/tlansp/traqconf,html. 

' '  Memorandum.  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone  Attainment 
Demonstrations",  from  Merrylin  Zaw-Mon.  Office 
of  Mobile  Sources,  to  Air  Division  Directors. 
Regions  l-\1.  Issued  November  3.  1999,  A  copy  ol 
this  memorandum  may  be  found  on  EPA's  web  site 
athltp;//www,epa.gov/om5/tran5p/traqcanF.htrol. 


conformity  determinations  mav  not  take 
credit  for  Tier  2  until  Uie  SIP  budgets 
are  revised  to  reflect  Tier  2  benefits.  See 
EPA's  memorandum  for  more 
information. 

For  the  New  York-North  New  lersey- 
Long  Island,  Pbiladelphia-Wilmington- 
Trenton.  Baltimore,  Atianta,  and 
Houston-Galveston-Brazoria 
nonattainment  areas,  the  EPA  is 
proposing  to  determine  that  additional 
emission  reduction  beyond  those 
provided  by  the  SIP  submission  are 
necessary  for  attaiiunent.  With  the 
exception  of  Atlanta  nonattainment 
area,  a  portion  of  that  reduction  will  be 
achieved  by  EPA's  Tier  2/Sulfur 
program,  whii±  EPA  expects  to  finalize 
shortly.  States  that  need  to  rely  in  whole 
or  in  part  on  the  Tier  2  benefits  to  help 
demonstrate  attainment  will  need  lo 
adjust  the  demonstration  for  their  SIP 
submission,  emission  inventories  and 
motor  vehicle  emissions  budgets  to 
include  the  Tier  2/Sulfiu  program 
reductions  in  order  for  EPA  lo  approve 
the  SIP  submittal.  The  submittal 
requirement  including  the  analysis  to 
make  that  submission  is  described  in 
the  two  memoranda'cited.  Slates  may 
use  the  tonnage  benefits  and  guidance 
in  these  memoranda  to  make  these 
adjustments  to  the  SIP  submission  and 
motor  vehicle  emission  budgets.  The 
EPA  encourages  Stales  to  submit  these 
SIP  revisions  by  December  31 .  1999  to 
allow  EPA  to  include  them  in  the  motor 
vehicle  emissions  budget  adequacy 
determinations  which  need  to  be 
completed  by  May  31,  2000. 
Allematively.  these  revisions  shoidd  be 
submitted  by  luly  2000  for  serious 
nonattainment  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fall  of  2000.  For  severe 
nonattainment  areas,  these  revisions 
should  be  submitted  bv  December  31, 
2000. 

A  number  of  areas  for  which  the  EPA 
is  not  proposing  to  determine  that 
additional  emission  reduction  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment  will  be 
taking  a  partial  credit  for  Tier  2  when 
they  use  credit  from  national  low 
emissions  vehicles  (NLEV)  in  their 
attainment  demonstration.  These 
nonatiainmenl  ar«as  are  the  Milwaukee- 
Racine.  Chicago-Garv'-Lake  County  and 
Metropolitan  Washington,  D.C.  areas.  By 
regulation,  Ihe  NLEV  standards  do  not 
extend  beyond  the  2003  model  year 
unless  EPA  promidgates  Tier  2  vehicle 
standards  at  least  as  stringent  as  the 
NLEV  standards.  See  40  CFR  86.1701- 
99(c).  Thus,  the  emission  reductions 
relied  upon  from  2004  and  later  model 
year  NLEV  vehicles  will  actually  be  due 
to  the  promulgation  of  the  Tier  2 
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standards,  either  through  the  extension 
of  the  N1£V  program  or  a  portion  of  the 
reduction  from  vehicles  meeting  the 
Tier  2  standards. 

Like  all  the  other  SIPs  that  tely  on 
Tier  2  reductions  in  order  to 
demonstrate  attainment,  the  attainment 
demonstrations  for  the  Milwaukee- 
Racine.  Chicago-Gary-Lake  County  and 
Metropolitan  Washington.  D.C.  areas 
must  be  revised  to  estimate  the  effects 
of  Tier  2  according  to  our  policy  before 
EPA  can  take  final  action  approving 
such  attainment  demonstrations.  Until 
the  SIPs  are  revised  to  include  full  Tier 
2  credit.  EPA  can  determine  by  May  31 . 
2000  that  a  motor  vehicle  emissions 
budget  is  adequate  if  the  budget  would 
be  otherwise  adequate.  No  conditions 
need  be  placed  on  such  adequacy 
determinations  since  the  budgets  in 
such  SIPs  already  include  reductions 
equivalent  to  the  amoimt  of  emission 
reductions  the  areas  will  be  relying  on 
from  Tier  2  by  virtue  of  the  NLEV 
reductions  included  in  the  budgets. 

a.  Revisions  to  the  Motor  Vehicle 
Emissions  Budget  and  the  Attainment 
Demonstration  Wheg  EPA  Issues  the 
MOBILES  Model.  Within  one  year  of 
when  EPA  issues  the  MOBILES  model 
for  estimating  mobile  source  emissions 
which  takes  into  account  the  emissions 
benefit  of  EPA's  Tier  2/Sulfur  program. 
States  will  need  to  revise  their  motor 
vehicle  emissions  budgets  in  their 
attainment  demonstration  SIPs  if  the 
Tier  2/Sulfur  program  is  necessary  for 
attainment.  In  addition,  the  budgets  will 
need  to  be  revised  using  MOBILES  in 
those  areas  that  do  not  need  the  Tier  2/ 
Sulfur  program  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  will  work  with  States  on  a 
case-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficiency  of  the  attainment 
demonstration. 

States  described  in  the  paragraph 
above  will  need  to  submit  an 
enforceable  commitment  in  the  near 
term  to  revise  their  motor  vehicle 
emissions  budget  within  one  year  after 
EPAs  release  of  MOBILES.  This 
commitment  should  be  submitted  to 
EPA  along  with  the  other  commitments 
discussed  elsewhere  in  this  notice,  or 
alternatively,  as  part  of  the  SIP  revision 
that  modifies  the  motor  vehicle 
emission  inventories  and  budgets  to 
include  the  Tier  2/Sulfur  program 
benefits  needed  in  order  for  Q'A  to 
approve  the  SIP  submittal. '= 


S.  Additional  Measures  to  Further 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
attainment  demonstrations  for  New 
York-North  New  Jersey-Long  Island; 
Baltimore:  Philadelphia-Wilmington- 
Trenton;  Houston-Galveston-Brazoria 
and  Atlanta,  even  considering  the  Tier 
2/Sulfur  program  reductions  and  the 
WOE,  will  not  achieve  attainment 
without  the  application  of  additional 
emission  control  measures  to  achieve 
additional  emission  reductions.  Thus, 
for  each  of  these  areas.  EPA  has 
identified  specific  tons  per  day 
emissions  of  NOx  and/or  VtX;  that  must 
be  reduced  through  additional  control 
measures  in  order  to  demonstrate 
attainment  and  to  enable  EPA  to 
approve  the  demonstration.  The  need 
for  additional  emission  reductions  is 
generally  based  on  a  lack  of  sufficient 
compelling  evidence  that  the 
demonstration  shows  attainment  at  the 
current  level  of  adopted  or  planned 
emission  controls.  This  is  discussed  in 
detail  below  for  the  New  York-Northern 
New  lersey-Long  Island  area.  The 
method  used  by  EPA  to  calculate  the 
amotmt  of  additional  reductions  is 
described  in  a  technical  support 
document  located  in  the  record  for  this 
proposed  rule.  Briefly,  the  method 
makes  use  of  the  relationship  between 
ozone  and  its  precursors  [VOC  and 
NOx)  to  identify  additional  reductions 
that,  at  a  minimum,  would  bring  the 
model  predicted  future  ozone 
concentration  to  a  level  at  or  below  the 
standard.  The  relationship  is  derived  by 
comparing  changes  in  either  (1 )  the 
model  predicted  ozone  to  changes  in 
modeled  emissions  or  (2)  in  observed  air 
quality  to  changes  in  actual  emissions. 

The  EPA  is  not  requesting  that  States 
perform  new  photochemical  grid 
modeling  to  assess  the  full  air  quality 
impact  of  the  additional  measures  that 
would  be  adopted.  Rather,  as  described 
above,  one  of  the  factors  that  EPA  can 
consider  as  part  of  the  WOE  analysis  of 
the  attainment  demonstration  is 
whether  there  will  be  additional 
emission  reductions  anticipated  that 
were  not  modeled.  Therefore.  EPA  will 
consider  the  reductions  from  these 
additional  measures  as  part  of  the  WOE 
analysis  if  the  State  adopts  the  measures 
or.  as  appropriate,  submits  an 
enforceable  commitment  to  adopt  the 
measures. 

As  an  initial  matter,  for  areas  that 
need  additional  measures,  the  State 


must  submit  a  commitment  to  adopt 
additional  control  measures  to  meet,  the 
level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
For  purposes  of  conformity,  if  the  State 
submitted  a  commitment,  which  has 
been  subject  to  public  hearing,  to  adopt 
the  control  measures  necessary  for 
attainment  and  ROP  through  the  area's 
attainment  date  in  conformance  with 
the  December  1997  Wilson  policy,  the 
State  will  not  need  an  additional 
commitment  at  this  time.  However,  the 
state  will  need  to  amend  its 
commitment  by  letter  to  provide  two 
things  concerning  the  additional 
measures. 

First,  the  State  will  need  to  identify  a 
list  of  potential  control  measures  (from 
which  a  list  of  measures  could  be 
selected)  that,  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reductions  to  meet 
the  level  of  reduction  that  EPA  has 
identified  as  necessary  for  attainment. 
States  need  not  commit  to  adopt  any 
specific  measures  on  their  list  at  this 
time,  but  if  they  do  not  do  so,  they  must 
identify  sufficient  additional  emission 
reductions  to  attain  the  standard  with 
the  submitted  motor  vehicle  emissions 
budget.  These  measures  may  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum.  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attainment  Demonstrations", 
from  Merrylin  Zaw-Mon,  Office  of 
Mobile  Sources,  to  Air  Division 
Directors.  Regions  I-VI  ").  States  may. 
of  course,  select  control  measures  that 
do  impose  limits  on  highway 
construction,  but  if  they  do  so,  they 
must  revise  the  budget  to  reflect  the 
effects  of  specific,  identified  measures 
that  were  either  committed  to  in  the  SIP 
or  were  actually  adopted.  Otherwise, 
EPA  could  not  conclude  that  the 
submitted  motor  vehicle  emissions 
budget  would  be  providing  for 
attainment,  and  EPA  could  not  find  it 
adequate  for  conformity  purposes. 

Second,  the  letter  should  provide  that 
the  State  will  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effects,  if  any,  of  the 
measure  or  measures  that  are  ultimately 
adopted  when  those  measiu^s  are 
submitted  as  SIP  revisions  should  any  of 
the  measures  pertain  to  motor  vehicles. 


'  -  For  purpoM*  of  cooformity.  ihe  Statfl  needs  a 
cominitmont  thai  has  beeji  subjact  to  public 
baahng.  If  tha  Slate  has  submitted  a  commitment 
that  has  beeo  subtact  to  public  heariDg  and  tfiat 


provides  for  the  adoption  of  all  measures  oaceasarv 
for  attainment,  the  Stale  should  submit  a  letter  prior 
to  December  31.  \99^.  amending  the  commitment 
to  include  the  revision  of  the  budget  after  the 
release  of  MOBILES. 


"Memorandum.  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  (Jne-Hour  Oxone  Attainment 
Demonstrations",  from  Merrylin  Zaw-Mon.  Office 
of  Mobile  Sources,  to  Air  Division  Directora. 
Regions  l-Vl.  issued  November  3.  1999-  A  copy  of 
this  memorandum  may  be  Ibund  on  EPA's  web  site 
stbttp://www.epa.gav/oms/trailsp/traqconf.htm. 
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For  purposes  of  approving  the  SIP.  the 
State  will  need  an  enforceable 
commitment  that  identifies  the  date  by 
which  the  additional  measures  vrill  be 
submitted,  identifies  the  percentage 
reductions  needed  of  VOC  and  NOx, 
and  provides  that  the  State  will 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  that  includes 
the  effects,  if  any,  of  the  measure  or 
measures  that  are  ultimately  adopted 
when  these  measures  are  submitted  as 
SIP  revisions  should  any  of  the 
measures  pertain  to  motor  vehicles.  To 
the  extent  the  State's  current 
commitment  does  not  include  one  of  the 
above  items  or  to  the  extent  that  a  State 
plans  to  revise  one  of  the  above  items 
in  an  existing  commitment,  the  State 
will  need  a  new  public  hearing. 

For  areas  writhin  the  OTR,  EPA 
believes  it  is  appropriate  to  provide  a 
State  that  is  relying  on  a  regional 
solution  to  a  Ciingressionally-recognized 
regional  air  pollution  problem  with 
more  time  to  adopt  and  submit 
measures  for  additional  reductions  to 
EPA  than  for  a  State  that  will  rely  on 
intrastate  measures  lo  achieve  the 
reductions.  Therefore,  the  EPA  believes 
that  States  in  the  OTR  must  be  allowed 
sufficient  time  for  the  OTR  to  analyze 
the  appropriate  measures  as  well  as  time 
for  the  State  to  adopt  the  measures.  For 
these  States,  EPA  believes  it  is 
appropriate  for  them  to  commit  to  work 
through  the  OTR  to  develop  a  regional 
strategy  regarding  the  measiues 
necessary  to  meet  the  additional 
reductions  identified  by  EPA  for  these 
areas.  However,  as  a  backstop,  the  State 
will  need  to  commit  to  adopt  intrastate 
measures  sufficient  to  achieve  the 
additional  reductions  if  the  regional 
measures  are  not  identified  by  the  OTR 
and  adopted  by  the  relevant  States. 

For  purposes  of  conformity,  if  the 
State  submitted  a  commitment 
consistent  with  the  December  1997 
Wilson  policy  and  which  has  been 
subject  to  public  hearing,  the  State  may 
amend  its  current  commitment  by  letter 
to  provide  these  assurances  However, 
before  EPA  can  take  final  rulemaking 
action  to  approve  the  attainment 
demonstration,  the  State  will  need  to 
meet  the  public  hearing  requirements 
for  the  commitment  and  submit  it  to 
EPA  as  a  SIP  revision.  The  EPA  will 
have  to  propose  and  take  final  action  on 
this  SIP  revision  before  EPA  can  fully 
approve  the  State's  attainment 
demonstration.  The  State  will  have  to 
submit  the  necessary  measures 
themselves  (and  a  revised  motor  vehicle 
emissions  budget  that  includes  the 
effects,  if  any,  of  the  measure  or 
measures  that  are  ultimately  adopted 
should  any  of  the  measures  pertain  to 


motor  vehicles)  as  a  SIP  revision  no 
later  than  October  31,  2001. 

a.  Guidance  on  Additional  Control 
Measures.  Much  progress  has  been 
made  over  the  past  25  years  to  reduce 
VOC  emissions  and  over  the  past  9  years 
lo  reduce  NOx  emissions.  Many  large 
sources  have  been  controlled  to  some 
extent  through  RACT  rules  or  other 
emission  standards  or  limitations,  such 
as  maximum  achievable  control 
technology  (MACT),  new  source 
performance  standards  (NSPS)  and  the 
emission  control  requirements  for 
NSR — lowest  achievable  emissions  rate 
(LAER)  and  best  achievable  control 
technology  (BACT).  However,  there  may 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductions  from  sources  that  have 
already  been  regulated.  The  EPA  has 
prepared  a  report  to  assist  States  in 
identifying  additional  measiu^s.  This 
report  is  called  "Serious  and  Severe 
Ozone  Nonattainmenl  Areas: 
Information  on  Emissions.  Control 
Measures  Adopted  or  Planned  and 
Other  Available  Control  Measures".  The 
ptupose  of  this  report  is  to  provide 
information  to  State  and  local  agencies 
to  assist  them  in  identifying  additional 
control  measures  that  can  be  adopted 
into  their  SIPs  to  support  the  attainment 
demonstrations  for  the  serious  and 
severe  nonattainment  areas  under 
consideration.  This  report  has  been 
added  to  the  record  for  this  proposal. 

In  summary,  the  report  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
emissions  for  ozone  precursor  emissions 
of  NOx  and  VOCs.  This  inventory  daU 
gives  an  indication  of  where  the  major 
emissions  are  coming  from  in  a 
particular  geographic  area  and  may 
indicate  where  it  will  be  profitable  to 
look  for  further  reductions.  Second,  the 
report  contains  information  on  control 
measures  for  emission  sources  of  NOx 
and  VOC  (including  stationary,  area  and 
mobile  source  measures)  for  which 
controls  may  not  have  been  adopted  by 
many  jiuisdictions.  This  would  include 
many  measures  listed  among  the  control 
measures  EPA  considered  when 
developing  the  Regulatory  Impact 
Analysis  (RIA)  for  promulgation  of  the 
8-hour  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 
has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
alternative  control  techniques  (ACT) 
documents.  This  may  be  useful  to  States 
who  may  already  specify  emission 
limits  on  existing  source  categories  to 
which  NSPS  and  MACT  for  new  sources 
apply,  but  the  current  RACT  level  of 
control  for  these  existing  sources  may 


not  match  Ihe  level  specified  in  the 
NSPS  or  MACT  staoijards  for  new 
sources  or  sources  which  emit 
hazardous  air  pollutants.  Finally,  the 
report  includes  information  on  the 
control  measures  not  already  covered 
elsewhere  that  Slates  have  adopted,  or 
have  proposed  to  adopt  at  the  date  of 
the  report,  into  their  SIPs.  Comparison 
of  information  on  measures  already 
adopted  into  others'  SIPs  may  help 
inform  States  about  reductions  that  may 
be  available  from  their  sources  whose 
emissions  are  currently  not  regulated. 

Another  source  of  information  is  the 
BACT  and  LAER  determinations  that 
States  have  made  for  individual  new 
sources.  Information  on  BACT/LAER 
determinations  is  available  through 
EPAs  RACT/BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
inteinet  at  the  following  address: 
www.epa.gov/ttn/catc/. 

The  ACT  documents  for  VOC  and 
NOx  are  valuable  because  EPA  has  not 
issued  control  technique  guidelines 
(CTGs)  that  specify  the  level  of  RACT 
for  several  categories  of  sources.  For 
some  of  these  source  categories.  EPA 
has  prepared  ACT  documents  which 
describe  various  control  technologies 
and  associated  costs  for  reducing 
emissions-  While  Stales  were  required 
to  adopt  RACT  for  major  soiuces  within 
these  source  categories,  the  ACT 
d(x:uments  may  identify  an  additional 
level  of  control  for  regulated  sources  or 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  States  are  free  to  evaluate  the 
various  options  given  and  use  the 
results  to  assist  in  formulating  their  ovra     ^ 
regulations. 

The  EPA  report  lists  the  various 
sources  EPA  used  lo  develop  the  lists  of 
additional  measures.  These  source.<i 
include  an  EPA  draft  control  measure 
data  base.  State  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Conti^l  Officials  (STAPP/V/ALAPCOs) 
books  "Controlling  Nitrogen  Oxides 
imder  the  Clean  Air  Act;  A  Menu  of 
Options",  and  "Meeting  the  15-Percent 
Rale-of-Progress  Requirement  Under  the 
Clean  Air  Act:  A  Menu  of  Options. " 
California's  ozone  SIP  for  the  South 
Coast  and  various  ACT  documents. 

There  is  one  control  approach  which 
bears  special  mention  because  it  is 
broader  in  application  than  any  one 
specific  control  measure.  Thai  is  the 
approach  of  "cap  and  trade  "  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  sources  are  given  emission 
allotments.  Under  a  declining  cap. 
emissions  would  be  decreased  each 
year.  Sources  may  over-control  and  sell 
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part  of  their  allotments  to  other  sources 
which  uuder-coDtrol.  Overall,  the 
percentage  decrease  in  emissions  is 
maintained,  but  the  reductions  are  made 
where  they  are  most  economical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  California  since 
about  1992. 

The  State  of  Illinois  has  adopted  a 
declining  cap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  future 
emissions  of  major  sources  in  the 
Chicago  area  that  in  most  cases  is  12 
percent  lower  than  baseline  emissions. 
Illinois  will  issue  a  nixmber  of  emission 
allotments  corresponding  to  the  cap 
level  and  will  require  each  source  to 
have  VCC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  that  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  sources  that  reduce 
VOC  emission  less  than  12  percent  must 
buy  emission  allotments.  The  proposed 
reductions  are  planned  to  begin  in  the 
next  ozone  season.  May  2000. 

In  addition,  EPA's  draft  economic 
incentives  program  guidance  (EIP)  was 
proposed  in  September  1999.  This 
encourages  cost-effective  and  innovative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  to 
be  successful  and  cost-e0ective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 
cost-effective  implementation  of 
additional  control  measures. 

Finally,  a  reduction  in  VOC  and  NOx 
emissions  can  be  achieved  through  a 
wide  range  of  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofitting  diesel  trucks 
and  buses,  and  controlling  ground 
service  equipment  at  airports  to  activity 
based  controls  such  as  increased  use  of 
transit  by  utilizing  existing  Federal  tax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
implementing  programs  involving 
cleaner  burning  fuels.  The  State  of 
Texas  is  also  considering  a  rule  to 
change  the  times  during  the  day  in 
which  construction  can  occur  to  reduce 


ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  wide  range  of 
new  and  innovative  programs  beyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
significant  emission  reductions  for 
attaiimient  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 
be  considered  as  part  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measures. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quaUty 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  beUeves  that  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  to  take  action  today.  In  order 
to  approve  the  attaiiunent 
demonstration  SIP  for  the  Connecticut 
portion  of  the  New  York  city  area  (NYC 
area),  EPA  believes  that  the  State  must 
have  an  enforceable  commitment  to 
perform  a  MCR  as  described  here. "  The 
Connecticut  DEP  submitted  an 
enforceable  commitment  with  its 
attainment  demonstration  on  September 
16, 1998.  The  commitment  made  was  to 
submit  a  MCR  in  the  2001/2002  time 
frame  and  an  additional  MCR  in  2005. 
EPA  is  suggesting  that  Connecticut 
revise  its  commitment  to  provide  for  the 
MCR  immediately  following  the  2003 
ozone  season.  Connecticut  should  also 
revise  its  commitment  to  agree  to  work 
virith  EPA  in  a  public  consultative 
process  to  develop  a  methodology  for 
performing  the  MCR  and  developing  the 
criteria  by  which  adequate  progress 
would  be  judged. 


'*  For  purposes  of  confonnity.  ttle  State  needs  a 
comroibnent  (hsl  lias  been  subiect  to  public 
hearing.  If  the  State  bas  submitted  a  commilmenl 
that  has  been  subfect  to  public  hearing  and  thai 
provides  for  the  adoption  of  all  measuies  necessary' 
for  attainment,  the  State  should  submit  a  letter  prior 
to  December  31,  1999.  amending  the  commitment 
to  include  the  MCR. 


For  severe  areas,  the  States  must  have 
an  enforceable  commitment  to  perform 
the  MCR  preferably  following  the  2003 
ozone  season,  and  to  submit  the  results 
to  EPA  by  the  end  of  the  review  year 
(e.g.,  by  December  31.  2003).  EPA 
believes  that  an  analysis  in  2003  would 
be  most  robust  since  some  or  all  of  the 
regional  NOx  emission  reductions 
should  be  achieved  by  that  date.  EPA 
would  then  review  the  results  and 
determine  whether  any  States  need  to 
adopt  and  submit  additional  control 
measures  for  ptuposes  of  attainment. 
The  EPA  is  not  requesting  that  States 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  States  to 
make  a  commitment  that  is  specific 
enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 
upwind  States  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
to  ensure  an  area  attains  the  standard. 
Therefore,  if  EPA  determines  additional 
control  measures  are  needed  for 
attainment,  EPA  woiJd  determine 
whether  additional  emission  reductions 
as  necessary  from  States  in  whii:h  the 
nonattainment  area  is  located  or  upwind 
States,  or  both.  The  EPA  woiJd  require 
the  affected  State  or  States  to  adopt  and 
submit  the  new  measures  within  a 
period  specified  at  the  time.  The  EPA 
anticipates  that  these  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  110(k)(5)  and,  therefore,  the 
period  for  submission  of  the  measiues 
would  be  no  longer  than  IB  months  after 
the  EPA  finding.  A  draft  guidance 
document  regarding  the  MCR  process  is 
located  in  the  docket  for  this  proposal 
and  may  also  be  foimd  on  EPA's  web 
site  at  http://www.epa.gov/ttn/scram. 

D.  What  Does  EPA  Expect  to  Happen 
With  Bespect  to  the  Attainment 
Demonstration  for  the  Connecticut 
Portion  of  the  New  York-Northem  New 
Jersey-Long  Island  Severe  One-Hour 
Ozone  Nonattainment  Area? 

Table  2  shows  a  siunmary  of 
information  on  what  EPA  expects  from 
the  states  in  which  the  New  York- 
Northern  New  Jersey-Long  Island  area  is 
located  to  allow  EPA  to  approve  the 
one-hour  ozone  attainment 
demonstration  SIPs. 
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Table  2.— Summary  Schedule  of  Future  State  Actions  Related  to  Attainment  Demonstration  for  the 
Portion  of  the  New  York-Northern  New  Jersey-Long  island  Severe  nonattainment  Area  in  Connecticut 


Req'd  no  later  ttian 


4/15/00 

Before  EPA  final  mlamaWng 

1201/00 „ 


10/31/01 


Within  1  yr  alter  release  of  MOBILES  model  . 
12/31/03 


Action 


Stale  submits  the  followtng  to  EPA; 

— motor  vehicle  emissions  budget.' 

— Commitments  ^  to  do  the  tollowing: 
—Submit  by  10/31/01.  measures  for  addiltonal  emission  reOuctions  as  required  in  the  at- 
tainment demonstration  test  developed  through  the  regional  process.  (The  State  must  also 
submit  a  backstop  commitment  to  adopt  and  submit  by  10/31/01  Intrastate  measures  tor 
the  emission  reductions  in  the  event  the  OTR  process  does  not  recwnmend  measures 
that  produce  emission  reductions.) 

— Submit  revised  SIP  and  motor  vehicle  emissions  budget  by  l(V31/0i ,  il  additional  meas- 
ures (due  10/31/01)  attect  the  motor  vehicle  emissions  inventory. 
— Revise  SIP  and  motor  vehicle  emissions  budget  1  year  after  MOBILES  issued.' 
—Perform  a  mid-course  review— A  list  of  potential  control  measures  identified  that  could 
provide  additional  emission  reductions  needed  to  attain  ttie  standard  ' 

State  submits  in  final  any  submissions  made  in  draft  by  12/31/99. 

State  submits  enforceable  commitments  for  any  at}ove-mentK>r>ed  commitments  that  may 
not  yet  have  twen  subieded  to  public  hearing. 

— Stale  submits  adopted  modeled  measures  relied  on  in  attainment  demonstration  and  re- 
lied on  lor  ROP  through  the  attainment  year. 

—Stale  revises  and  submits  SIP  and  motor  vehicle  emissions  budget  to  account  lor  Tier  2 
reductions  as  needed^ 

— OTR  States  submit  additional  measures  developed  through  ttie  regional  process. 

— State  revises  SIP  and  motor  vehicle  emissions  t>udget.  if  ttie  additional  measures  are  lor 
motor  vehicle  category. 

State  submits  revised  SIP  i  motor  vehicle  emissions  budget  based  on  MOBILES 

State  siit>miis  to  EPA  results  of  mid-course  review. 


'  Final  budget  preferable;  however,  if  public  process  is  not  yet  complete,  then  a  •draft"  budget  (the  one  undergoing  public  process)  may  be 
submitted  at  this  time  with  a  final  budget  by  4/15/(X).  However,  if  a  final  budget  is  signiftcantty  different  from  tfie  draft  submitted  eanier,  the  final 
budget  must  be  submitted  by  2/15/00  to  accommodate  the  90  day  processing  penod  pnor  to  the  5/31/00  date  by  which  EPA  must  find  ttie  motor 
vehicle  emissions  budget  adequate.  Note  that  the  budget  can  reflect  estimated  Tier  2  emission  reductions — see  memorandum  from  Lydia 
Wegman  and  Merrylin  Zaw-Mon,  "1-Hour  Ozone  Attainment  Demonstrations  and  Tier  2/Sulfur  Rulemaking." 

2  As  provided  in  the  preamble  text,  the  State  may  dartfy  by  letter  an  existing  commitment,  which  tias  been  subject  to  public  t>earing.  to  submit 
the  control  measures  needed  tor  attainment.  If  the  State  has  not  yet  submitted  such  a  commitment,  the  State  should  adopt  a  commitment  after 
public  heanng.  II  the  public  heanng  process  is  not  yet  complete,  then  draft  commitments  may  be  submitted  at  this  time.  The  final  commitmeni 
stiould  be  submitted  no  later  than  4/15/00. 

'The  revision  tor  MOBILES  is  only  required  for  SIPs  that  include  the  effects  of  Tier  2.  Ttie  commitment  to  revise  the  SIP  after  MOBILES  may 
be  submitted  at  the  same  time  that  the  state  submits  the  budget  that  includes  the  eltects  of  Tier  2  (no  later  than  7/1/00). 

*The  State  is  not  required  to  commit  to  adopt  any  specific  measures.  However,  if  the  State  does  not  do  so.  tt>e  list  cannot  tndude  any  meas- 
ures that  place  limits  on  highway  construction. 

^  If  the  state  submits  such  a  revision,  it  must  t>e  accompanied  by  a  commitmeni  to  revise  the  SIP  and  motor  vetucle  emissions  budget  1  year 
after  MOBILES  is  issued  (if  the  commitment  has  not  already  t)een  sut}mit1ed). 


£.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
documents  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  documents  and  their  location  on 
EPA's  web  site  are  listed  below;  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Recent  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  Modeling  Group,  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram  (file  name:  "ADDWOElH"). 


2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3. 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTF.  NC. 

3.  Memorandum  from  Merrylin  Zaw- 
Mon  to  the  Air  Division  Directors. 
Regions  1-VI,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations."  November 
3. 1999.  Web  site:  http://www.epa.gov/ 
oms/transp/traqconf.htm. 

4.  Memorandum  fjxim  Lydia  Wegman 
and  Menylin  Zaw-Mon  to  the  Air 
Division  Directors.  Regions  I-VI.  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur  Rulemaking." 
November  8, 1999.  Web  site:  http;// 
wvirw.epa.gov/oms/transp/traqconf.htm. 

5.  Draft  Memorandum,  "Analyses  To 
Support  Mid-course  Review  Of  SIP's  To 
Meet  The  1-hr  NAAQS  For  Ozone." 
From  lohn  Seitz.  Director,  Office  of  Air 
Quality  Planning  and  Standards,  Web 


site:  http://www.epa.gov/ttn/s<3am  (file 
name:  "DRSMCR'"). 

6.  Memorandum,  '"Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattaiiunent  Areas."  John  S.  Seitz, 
Director.  Office  of  Air  CJuality  Planning 
and  Standards.  November  30.  1999  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

Previous  Doctuients 

1.  U.S.  EPA,  (1991),  GuideUne  for 
Regulatory  Application  of  the  Urban 
iMrshed  Model,  EPA-450/4-91-013, 
(July  1991).  Web  site:  http:// 
wvnv.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA.  (1996).  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA- 
454/B-9S-O07.  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  "OSTEST  "). 

3.  Memorandum.  "'Ozone  Attainment 
Demonstrations,"  from  Marv  D.  Nichols, 
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issued  March  2. 1995.  Web  site:  http:/ 
/www.epa.gov/ttn/oarpg/tlpgm.html. 

4.  Memorandum.  "Ejdension  of 
Attainment  Date.s  for  Downwind 
Transport  Areas."  issued  July  16. 1998. 
Web  site;  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

5.  December  29.  1997  Memorandum 
from  Richard  Wilson.  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMio  NAAQS." 
Web  site;  http://www.epa.gov/ttn/ 
oarpg/tlpgm.htmJ. 

n.  How  Does  the  Connecticut  Submittal 
Satisfy  the  Frame  Work? 

This  section  provides  a  review  of 
Connecticut's  submittal  and  an  analysis 
of  how  this  submittal  satisGes  the  frame 
work  discussed  in  section  I  of  this 
notice. 

A.  What  Was  Submitted  by  Connecticut? 

As  mentioned  previously  the  CAA 
requires  nonattainment  areas  classified 
as  moderate  or  worse  for  the  one-hour 
ozone  standard  to  prepare  air  quality 
modeling,  using  a  photochemical  grid 
model.  This  modeling  is  required  to 
show  that  collective  control  strategies 
will  reduce  ozone  to  concentrations 
below  the  air  quality  standard  by  the 
area's  attainment  date.  Connecticut 
submitted  its  modeling  in  .-wveral 
submittals.  A  fanuar>'  4. 1995  submittal 
gave  EPA  the  then  up-to-date  status  of 
the  state's  modeling  effort,  including  the 
completed  elements  of  the  one-hour 
modeling.  The  Phase  I  submittal, 
required  for  those  states  participating  in 
the  OTAG  effort,  was  submitted  on 
November  21. 1997.  The  Phase  II 
submittal,  which  along  with  the 
previous  submittals  constitutes  the 
attainment  demonstration,  was 
submitted  on  September  16, 1998. 

The  New  York-New  Jersey-Long 
Island  severe  ozone  nonattainment  area, 
which  includes  the  southwest  comer  of 
Connecticut  and  is  classified  as  severe- 
17.  must  attain  the  one-hour  ozone 
standard  by  November  15.  2007.  The 
Connecticut  portion  includes  all  of 
Fairfield  County.  CT  except  Shellon 
City,  plus  the  towns  of  Bridgewater  and 
New  Milford,  which  are  both  in 
Litchfield  County  (40  CFR  81.307).  The 
rest  of  Connecticut,  including  Shelton 
City  is  officially  titled  the  Greater 
Connecticut  serious  area.  The  Greater 
Connecticut  serious  area's  attainment 
demonstration  is  a  separate  SIP  action, 
and  is  discussed  elsewhere  in  this 
Federal  Register.  The  New  York-New 
Jersey-Long  Island  severe  ozone 
nonattainment  area  contains  the  states 
of  Connecticut.  New  Jersey  and  New 
York.  All  three  states  are  required  to 


submit  an  attaiiunent  demonstration 
State  Implementation  Plan  (SIP).  Since 
New  York  and  New  Jersey  are  part  of 
EPA  Region  II,  EPA  Region  U  is 
responsible  for  their  SIP  submittal,  and 
those  submission  are  addressed 
elsewhere  in  this  Federal  Register. 

The  Connecticut  portion  of  the  Now 
York-Northern  New  Jersey-Long  Island 
severe  nonattaiiunent  area  was  modeled 
by  the  New  York  Department  of 
Environmental  Conservation,  with  input 
from  environmental  agency  staff  of  both 
the  States  of  Connecticut  and  New 
Jersey  and  by  staff  from  EPA  Regions  I 
and  U.  This  arrangement  was  agreed  to 
in  1990  by  all  the  participating  parties, 
with  concurrence  from  EPA  Regions  I 
and  II.  The  modeling  also  includes  the 
modeUng  for  the  Greater  Connecticut 
nonattainment  area. 

B.  How  Was  the  Model  Selected? 

EPA  recommended  that  states  use  the 
Urban  Airshed  Model  (UAM)  version  IV 
as  the  ozone  model  of  choice  for  the 
grid-point  modeling  required  by  the 
Clean  Air  Act  (CAA)  for  the  one-hour 
attainment  demonstrations.  Other 
models  are  allowed  if  the  states  show 
that  they  are  scientifically  valid  and 
they  preform  (i.e..  are  just  as  reliable)  as 
well  as.  or  better  than.  UAM  IV.  The 
NYC  domain  chose  to  use  UAM  IV. 
Details  on  the  model  and  its  selection 
can  be  found  in  the  submittal  from  the 
State  of  Connecticut.  Many  different 
sensitivity  runs  and  model  performance 
runs  were  performed  using  the  UAM  IV 
model,  also  different  boundary 
conditions  were  tried.  These  runs  are 
available  in  the  submittal  from 
Connecticut. 

C.  What  Did  the  Photochemical  Grid 
Modeling  Show? 

The  UAM  IV  modeling  analysis  is 
contained  in  the  State  Implementation 
Plan  (SIP)  submitted  by  the  CT  DEP.  A 
mosUy  similar  analysis  was  also 
submitted  by  New  Jersey  (NJDEP)  and 
New  York  Stale  (NYSDEC)  since,  as 
explained  above,  their  SIPs  include 
portions  of  the  modeling  domain.  The 
domain  covers  both  the  New  York 
Northern  New  Jersey-Long  Island  severe 
area,  and  the  Greater  Connecticut  area. 
Information  on  how  the  UAM  modeling 
meets  EPA  guidance  is  summarized  here 
and  detailed  in  the  State's  submittals. 

EPA's  Guideline  on  the  use  of 
photochemical  grid  models 
recommends  that  areas  model  three  or 
more  episodes  including  the  t^'pes  of 
weather  conditions  most  conducive  to 
ozone  formation.  The  final 
photochemical  grid  modeling  submitted 
by  Connecticut  focused  on  the  UAM-IV 
modeling  for  several  episodes  from  1 988 


and  1991.  All  episodes  represent 
significant  ozone  exceedances,  under 
various  meteorological  conditions.  The 
episodes  have  some  of  the  worst  case 
meteorology  (i.e..  the  highest  potential 
for  ozone  formation)  of  the  episodes  in 
the  past  forty  years.  It  follows  that  if  an 
extreme  episode,  like  the  ones  chosen, 
pass  the  modeled  attainment  test,  then 
less  extreme  days  would  pass  as  well. 

The  UAM  IV  was  run  using  the 
CALMET  meteorological  processor,  with 
State  actual  emission  inventories  for  the 
base  years  (1988  or  1991  as  appropriate) 
and  with  projected  emissions 
representing  grown  and  controlled 
emissions  for  the  attaiiunent  year.  The 
projected  emissions  used  were  the  Case- 
E  scenario  developed  for  EPA-OTC 
modeling  simulations  and  included  the 
effects  of  projected  growth,  the  CAA 
required  measures.  Tow  emission 
vehicle  (LEV)  assumptions  for  the  motor 
vehicle  section,  and  NOx  reductions 
equivalent  to  the  regional  NOx  SIP  call 
adopted  by  EPA. 

The  UAM  IV  model  shows  that 
domain  wide  there  is  a  91%  decrease  in 
the  number  of  grid  cells  that  exceed  the 
one-hour  standard  from  the  base  year  to 
2007.  A  100%  decrease  would  be 
necessary  to  pass  the  deterministic 
model  test.  The  predicted  peaks  for 
2007  remain  above  the  one-hour 
standard  with  peak  concentrations  of 
171  ppb  in  2007.  This  does  not  pass  the 
deterministic  test.  Since  the  UAM-IV 
model,  as  run  for  this  analysis,  does  not 
show  attaiiunent  in  2007  additional 
weight  of  evidence  analyses  were 
performed.  These  additional  analyses 
are  discussed  below. 

D.  How  Well  Did  the  Model  Perform? 
The  UAM-IV  model  predicts  ozone 

within  the  quality  limits  set  by  EPA 
guidance  on  most  days.  Qualitatively, 
the  model  predicts  the  peak  ozone  in 
the  observed  locations  downwind  of 
New  York  City.  The  model  shows  a 
slight  bias  toward  over  predicting 
ozone. 

As  prescribed  by  EPA  Guidance,  the 
UAM-IV  modeling  predicts  ozone 
concentrations  for  the  year  2007  using 
the  meteorology  of  the  episodes  from 
1988  and  1991  combined  virith  the 
emissions  that  are  projected  to  occur  by 
2007.  The  2007  emissions  include 
emission  increases  due  to  population 
and  economic  growth  and  decreases  due 
to  the  control  strategies  that  will  be  in 
place  by  then  (including  an  estimate  for 
the  EPA  NOx  SIP  Call). 

E.  What  Other  Type  of  Analyses  Were 
Performed  By  Connecticut? 

In  the  past.  EPA  guidance  for  use  of 
the  UAM  model  required  that  all 
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modeling  days  show  attainment  of  the 
ozone  standard  at  all  grid  cells.  This  is 
called  the  deterministic  method.  The 
attainment  demonstration  guidance 
allows  the  user  to  adjust  for  days  that 
have  an  extremely  high  ability  to  form 
ozone  because  of  its  meteorology. 
Adjustments  are  allowed  since  the  one- 
hour  ozone  standard  allows  each 
location  to  have  one  day  per  year,  on 
average,  over  the  one-hour  ozone 
standard. 

The  attainment  demonstration 
guidance  allows  use  of  additional 
corroborative  analyses  to  support  the 
attainment  demonstration  when  the 
modeled  attainment  test  is  not  passed. 
These  other  analyses  can  be  used  as  part 
of  the  weight  of  evidence  to  attainment. 
The  weight  of  evidence  used  to 
supplement  the  modeled  attainment  test 
in  the  Connecticut  portion  of  the  New 
York-Northern  New  Jersey-Long  Island 
area  attainment  demonstration,  and  how 
they  can  help  predict  that  the  area  will 
attain  the  standard,  are  described  here. 
In  addition,  one  of  the  factors  that  EPA 
can  consider  as  part  of  the  weight-of- 
evidence  analysis  is  whether  there  will 
be  additional  emission  reductions 
anticipated  that  are  not  modeled. 

This  notice  discusses  several 
analyses.  Those  analyses  are  the  local 
Photochemical  Grid  ModeUng 
(discussed  above).  Air  Quality  Trends 
Analyses,  the  Design  Value  Rollback 
analysis,  and  an  additional  analysis 
done  pursuant  to  EPA  memorandum 
entitied  "Guidance  for  Improving 
Weight  of  Evidence  Through 
Identification  of  Additional  Emission 
Reductions.  Not  Modeled." 

F.  What  Do  Air  Quality  Trends  Show? 

Linear  extrapolation  of  present  air 
quaUty  trends  predicts  that  the  peak 
ozone  values  will  be  less  than  125  ppb 
and  the  number  of  exceedances  of  the 
air  quality  standard  will  be  less  than 
one  per  year  about  the  year  2005.  Since 
a  number  of  emission  control  programs, 
such  as  the  NOx  SIP  Call,  and  Tier  2  car 
standards  are  still  to  be  implemented 
and  others,  like  the  OTC  NOx  agreement 
and  vehicle  inspection  and  maintenance 
programs,  are  still  being  implemented 
(i.e.  not  achieving  full  emissions 
reduction  benefit),  emissions  of  ozone 
precursors  will  continue  to  decrease 
from  now  through  2007.  Connecticut's 
attainment  demonstration  states  that 
attaiiunent  of  the  one-hour  ozone 
standard  is  possible  ba.sed  on  an 
extrapolation  of  the  air  qualitv  data. 

The  attainment  demonstration  also 
includes  research  showing  that  ozone 
decreases  occur  at  all  of  the  monitors  in 
the  New  York  Cit>'  airshed.  Even  when 
the  trends  are  adjusted  for  year-to-year 


changes  in  how  conducive  the  weather 
is  for  ozone  formation  (i.e. 
meteorologically  adjusted  trends),  every 
air  quality'  monitor  except  one  shows 
decreased  ozone.  This  supports  the 
conclusion  that  the  improvements  in  air 
quality  during  recent  years  are  due  to 
reductions  in  emissions  rather  than 
meteorology. 

G.  What  Does  the  Regional  Design  Value 
Rollback  Analysis  Show? 

One  of  the  analyses  in  the  weight  of 
evidence  is  the  design  value  rollback 
analysis.  Design  value  rollback  uses  the 
design  value  from  recent  air  quality  data 
as  its  starting  point.  The  amount  of 
ozone  reduction  predicted  by  the  model 
from  the  starting  point  to  the  attainment 
year  is  calculated  and  the  design  value 
from  recent  air  quality  data  is  reduced 
by  that  amount. 

For  the  Connecticut  analysis,  EPA 
supplied  calculations  of  the  percentage 
reduction  in  ozone  at  the  grid  cells  near 
the  monitoring  sites.  The  calculations 
were  from  the  UAM-V  modeling  that 
EPA  has  been  doing  for  the  NOx  SIP 
Call.  EPA  ran  the  UAM-V  for  the  entire 
eastern  United  States  for  various 
episodes  in  1991, 1993  and  1995  with 
both  1995  and  2007  OTAG  emission 
inventories.  The  2007  run  included 
emissions  adjusted  for  growth  and 
reductions  from  the  CAA-required 
controls  plus  the  NOx  SIP  Call,  and  the 
National  LEV  (NLEV)  program. 

The  percentage  difference  between 
the  base  and  the  future  case  was 
calculated  for  the  days  when  the 
modeling  predicted  the  highest 
concentrations  near  each  monitoring 
site.  The  ozone  reductions  on  those  days 
wore  averaged  for  each  monitoring  site. 
This  percent  difference  was  divided  by 
100  to  produce  a  "rollback  factor."  The 
observed  ozone  design  value  was 
multiplied  by  the  rollback  factor  to 
obtain  the  concentration  of  ozone 
predicted  for  the  monitoring  site  for  the 
year  2007.  The  ozone  design  value  was 
the  fourth  highest  concentration  at  each 
site  over  the  three-year  period  from 
1996  to  1998.  The  highest  predicted 
design  value  for  2007  from  all  the 
monitoring  sites  is  122  ppb,  less  than 
the  125  ppb  one-hour  ozone  standard. 
This  is  how  the  design  value  rollback 
method  predicts  that  the  area  may  attain 
the  ozone  standard  by  2007.  The  three 
years  of  data  used  by  Connecticut  in  its 
submittal  to  calculate  the  observed 
design  value  were  the  latest  available 
data  at  the  lime:  1996  lo  1998.  When 
EPA  used  die  metiiod  in  die  NOx  SIP 
Call,  it  used  the  design  value  from  1994 
to  1996.  centered  on  1995  when  the 
model  begins  its  reductions  in 
emissions  and  ozone.  The  period  used 


by  in  the  analysis  submitted  by  CT  DEP 
does  not  overlap  1995.  It  should  also  be 
noted  that  preliminary  ozone  data  from 
the  summer  of  1999  for  this  area  shows 
that  ozone  levels  have  risen,  most  likely 
due  to  weather  conditions,  and  that  the 
three  year  design  value  has  also  risen 
So  the  regional  design  value  rollback 
method,  when  applied  to  the  most 
recent  air  quality'  data  does  not  show 
attainment  in  2007.  Further  analyses  are 
thus  necessary,  such  as  those  discussed 
below. 

The  design  value  rollback  technique 
is  a  way  of  using  existing  air  quality  and 
the  model  in  a  relative  sense  to  predict 
how  the  air  quahty  will  improve. 
Existing  air  quality  is  a  readily 
measured  quantity.  Models  may  be  more 
accurate  at  calculating  the  amount  of 
improvement  in  air  quality  as  opposed 
to  predicting  an  absolute  concentration. 
Therefore,  this  method  counteracts 
soma  of  UAM-IV's  biases  toward 
underestimating  the  extent  of  ozone 
reduction.  The  design  value  rollback 
method  provides  another  gauge  of 
whether  an  area  will  attain  the  air 
quality  standard,  using  a  method  which 
does  not  rely  solely  on  the  absolute 
predictions  made  by  the  models. 

In  summary,  the  design  value  rollback 
method  was  applied  to  the  New  York 
City  airshed,  where  it  used  the  most 
recent  data  to  predict  that  all  of  the  air 
quality  stations  will  have  better  air 
quality  than  the  one-hour  air  quality 
standard  when  the  present  ozone 
concentrations  are  reduced  by  the 
percentage  ozone  reduction  that  the 
UAM-V  model  predicts  from  the 
baseline  to  the  attainment  year.  More 
recent  air  quality  data  call  this  analysis 
into  question. 

H.  Does  the  Connecticut  Portion  of  the 
New  York-Northern  New  lersey-Long 
Island  Severe  Nonattainment  Area  Need 
Additional  Local  Measures? 

EPA  does  not  believe  the  attainment 
analysis  for  Now  York-Northern  New 
Jersey-Long  Island  area  proves 
attainment  by  the  year  2007.  EPA 
conducted  a  further  analysis  to  further 
determine  how  much  additional 
reduction  is  needed  in  order  for  EPA  to 
approve  or  conditionally  approve  a 
revised  and  re-submitted  attainment 
demonstration  for  this  area.  The  EPA 
suggests  that  Connecticut  include  these 
calculations  as  pari  of  the  WOE  analysis 
accompanying  the  adjusted  attainment 
demonstration  and  revised  motor 
vehicle  emissions  budget  for  this  area. 

EPA  calculated  the  emission 
reductions  needed  to  make  up  the 
difference  between  the  future  year 
modeled  ozone  values  and  the  ozone 
standard.  The  details  of  this  calodation 
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are  contained  in  the  TSD  for  this  notice. 
The  analysis  shows  an  ozone  short&ll  of 
5  ppb  for  the  New  York-Northern  New 
Jersey-Long  Island  severe 
nonattainment.  From  this  5  ppb 
shortfall  value,  additional  loral 
emission  reduction  targets  can  be 
developed.  When  the  appropriate 
method  is  applied  to  this  area,  it  is 
predicted  that  an  additional  3.8%  VOC 
and  0.3%  NOx  reduction  from  base  year 
1990  inventories  is  necessary  to  approve 
or  conditionally  approve  a  revised  and 
re-submitted  attainment  demonstration 
for  this  area.  These  additional 
reductions  are  over  and  above  the  Clean 
Air  Act  measures  required  for  this  area 
and  the  measures  already  relied  on  in 
the  demonstration  of  attainment.  Since 
Tier  2/Sulfur  is  included  in  the  EPA 
analysis  the  percent  reduction  figures 
are  also  over  and  above  Tier  2/Sulfur 
reductions  as  well.  The  three  states 
within  the  nonattainment  area  will  have 
to  work  together  to  achieve  these 
reductions.  A  notice  of  public  hearing 
was  signed  by  Arthur  Rocque,  Jr. 
Commissioner.  Connecticut  DEP  on 
November  24. 1999  requesting  public 
conunent  on  proposed  changes  to  the 
attainment  demonstration  for  the 
Connecticut  portion  of  the  New  York- 
Northern  New  Jersey-Long  Island  severe 
nonattainment  area..  To  achieve  the 
additional  reductions  necessary  for 
attainment.  Coimecticut  has  proposed 
to:  (1)  Revise  the  transportation 
conformity  budget  to  include  the  effects 
of  EPA's  recently  proposed  Tier  2  motor 
vehicle  emissions  control  program  and 
associated  fuel  sulfur  control  program. 


(2)  commit  to  adopt  additional  NOx 
emission  limits  applicable  to  municipal 
waste  combustors,  and  (3J  commit  to 
work  with  other  jurisdictions  of  the 
Ozone  Transport  Region  (OTR)  and  to 
submit,  by  October  31,  2001,  additional 
necessary  regional  control  measures  in 
conjunction  with  other  jurisdictions  of 
the  OTR  to  offset  the  emissions 
reduction  shortfall  in  order  attain  the  1- 
hour  ozone  NAAQS  by  2007. 

/.  Does  Connecticut  Portion  of  the  New 
York-Northern  New  Jersey-Long  Island 
Severe  Nonattainment  Area  Need  a  Mid- 
Course  Review  Correction? 

EPA  guidance  requires  a  mid-course 
review  correction  for  the  Connecticut 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island  severe  nonattainment 
area  to  access  assess  whether  the 
assumptions  used  in  the  attainment 
demonstration  are  still  true  in  the 
future.  This  mid-course  review  should 
take  place  after  the  2003  ozone  season. 
The  Connecticut  DEP  submitted  an 
enforceable  commitment  with  its 
attainment  demonstration  on  September 
16, 1998,  to  submit  a  MCR  in  the  2001/ 
2002  time  frame,  and  an  additional  MCR 
in  2005.  In  order  for  EPA  to  accept  that 
commitment  of  an  MCR.  Connecticut 
will  have  to  agree  to  perform  the  MCR 
immediately  following  the  2003  ozone 
season  and  to  submit  the  results  to  EPA 
by  December  31,  2003.  Connecticut 
should  agree  to  work  with  EPA  in  a 
public  consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 


Once  Connecticut  modifies  their 
commitment  on  the  MCR  to  include 
these  issues,  then  EPA  can  move 
forward  to  approve  the  attainment 
demonstration. 

/.  What  Are  EPA  s  Recommendations 
With  Regard  to  the  Modeling  Portion  of 
the  Attainment  Demonstration? 

The  modeling  for  the  Connecticut 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island  severe  nonattainment 
area  uses  analyses  that  follow  the  EPA 
guidelines  for  predicting  future  air 
quality.  These  analyses,  on  balance,  do 
not  show  that  air  quality  will  meet  the 
one-hour  ozone  air  quality  standard  by 
the  requested  attainment  date  of  2007. 
Additional  analyses  performed  by  EPA 
using  the  most  up-to-date  EPA  guidance 
allows  for  attainment  if  the  stale 
commits  to  incorporate  the  Tier  2/Sulfur 
program  into  its  attainment 
demonstration  and  commits  to  adopt 
measures  which  achieve  an  additional 
3.8%  VOC  and  a  0.3%  NOx  emission 
reduction.  As  stated  previously. 
Connecticut  has  recently  proposed 
revisions  to  its  attaiiunent 
demonstration  to  address  these 
requirements. 

K.  What  Measures  Did  Connecticut  Rely 
on  in  Their  Attainment  Demonstration? 

Table  3  shows  the  measures 
Connecticut  relied  on  in  the  attainment 
demonstration  for  the  Connecticut 
portion  of  the  New  York  Northern  New 
Jersey-Long  Island  nonattainment  area. 
The  measures  along  with  their  approval 
status  is  shown. 


Table  3.— Cor^ROt  Measures  in  the  One-Hour  Ozone  Attainment  Plans  for  the  Connecticut  Severe  Ozone 

Nonattainment  Area 


Name  of  control  measure 


On-board  Refueling  Vapor  Recovery 

Federal  Motor  Vetiide  Control  program 

Federal  Non-road  Gasoline  Engines 

Federal  Non-road  Heavy  Duty  diesel  engines 

AIM  Surface  Coatings  

Consumer  &  commerctal  products 

Entranced  Inspection  &  Maintenance  

NOxRACT  

VOC   RACT  pursuant  to  sections   182(a)(2)(A) 

and  182(b)(2)(B)  of  Clean  Air  Act. 
VOC   RACT  pursuant  lo  seclrans   182(b)(2)(A) 

and  (C)  of  Clean  Air  Acl 

Stage  II  Vapor  Recovery _ „ 

Stage  I  Vapor  Recovery „ 


Type  o(  measure 


Federal  rule 

Federal  nile 

Federal  njle 

Federal  mie 

Federal  rule 

Federal  mle 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 


Included  in  local 
modeling 


Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

Yes 

Yes 

Yes 

Yes 
Yes 


Approval  status 


Promulgated  at  40  CFR  86. 

Promulgated  at  40  CFR  86. 

Promulgated  al  40  CFR  90. 

Promulgated  al  40  CFR  89 

Promulgated  at  40  CFR  59  subpart  D. 

Premiulgaled  at  40  CFR  59  subpart  C. 

Conditionally  SIP  approved  (64  FR  12005;  3/1(V 

99).' 
SIP  approved  (62  FR  52016:  -[OK/ST). 

SIP  approved  (56  FR  52205;  10/18/91  and  64 

FR  12019:  3/1 0«9). 
Conditionally  SIP  approved  (64  FR  12019:  3/10/ 

99} — SIP  approval  pending  for  SIP  submitted 

in  response  to  condition. ^ 
SIP  approved  (58  FR  65930:  12/17/93). 

SIP  approved  (56  FR  52205;  10/18/91). 
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Table  3,— Control  Measures  in  the  One-Hour  Ozone  Attainment  Plans  for  the  Connecticut  Severe  Ozone 

Nonattainment  Area— Continued 


Name  of  control  measure 


Reformulated  Gasoline  . 


National  Low  Emission  Vehicle  (NLEV)  . 


Clean  Fuel  Fleets  

New  Source  Review 

Base  Year  Emissions  Inventory  . 
15%  VOC  Reduction  Plan 


Enbanced  Rule  Effectiveness  . 
9%  rate  of  progress  plans 


Emissions  Statements 


Enhanced  Monitoring  (PAMS) . 

OTC  NOx  MOU  Ptiase  II  

EPA  NOx  SIP  call  


Type  of  measure 


CAA  required  pro- 
gram in  NYC  and 
Hartford  areas. 
Opt-in  to  federal 
■  program  for  re- 
mainder of  state. 

State  opt-in 


C/VA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
ment. ■ 

CMt  SIP  Require- 
meni. 

Stale  measure 

CAA  SIP  Require- 


Included  In  local 
modeling 


Yes  .. 

Yes  .. 
No-.. 
WA» 
Yes' 


CAA  SIP  Require- 

menl 
CAA  Requirement 

Slate  initiative Yes 

EPA  requirement .,.  ,  Yes 


Yes' 

Yes  for  ttie  strate- 
gies leied  on  tor 
ihe  firsi  phase 
froni1996- 
1999'. 

N/A»  „ 


N/A«  . 


Approval  status 


Promulgated  statewide  under  40  CFR  section 
80.70  Also  approved  for  optnn  portion  of  state 
as  part  of  15%  plan  (64  FR  12015:  3/10/99) 


Federal  program  promulgated  at  40  CFR  86  sub- 
part R.  State  opt-in  SIP  approval  proposed  8J 
16/99,  64  FH  44450.' 

RFG  and  l/M  reductions  substituted — SIP  ap- 
proval pending.'* 

SIP  approval  pending.^ 

SIP  approved  (62  FR  55336:  10/24^7). 

SIP  appnmed  (64  FR  12015:  3/10/99) 

SIP  approved  (64  FR  12015:  3/10«9) 
SIP  approval  pending  for  the  Hist  ptiase  from 
1996-1999."  For  tfie  ROP  plans  post  1999 
CT  provided  an  enlorceable  commitment  to 
submit  the  plans  and  adopt  all  necessary  rules 
demonstrating  ROP  through  2007  by  Decem- 
ber 2000.« 
SIP  approved  (60  FR  2524;  1/10«5) 

SIP  approved  (62  FR  55336:  10/24/97). 
SIP  approved  (64  FR  52233:  9«a«9). 
SIP  approval  pending."' 


'  The  fact  that  CTs  enfianced  l/M  rule  is  conditionally  approved  does  not  affect  tfie  emission  reductions  tfiat  Connecticut  can  rely  on  for  attain- 
ment purposes  since  the  achievement  of  those  emission  reductions  in  no  way  depends  upon  the  fulfillment  of  the  conditions  outlined  in  Ifiai  final 
rule.  Rather,  the  condilions  relate  to  certain  procedural  requirements  only. 

'With  respect  to  the  various  VOC  and  Non-CTG  rules,  Connecticut  submitted  a  revised  non-CTG  RACT  rule  on  Sepiemtier  2,  1999.  In  order 
lo  meet  the  requirements  of  sections  182(b)(2)(A)  and  (C).  CT  revised  the  section  22a-1 74-32  to  remove  the  exemption  lor  the  remaining  Ap- 
pendix E  categones,  as  well  as  expanding  the  applicability  to  sources  in  industnal  catMones  in  CT  lor  which  EPA  has  published  final  CT& 
since  the  date  of  enactment  (e.g..  aerospace,  shipbuilding,  and  wood  furniture  coating).  EPA  deemed  tfie  SIP  submittal  complete  on  September 
10,  1999.  EPA  will  lake  final  action  on  the  revised  section  22a-174-32  poor  to  finalizing  action  on  the  one-hour  ozone  attainment  plan. 

'EPA  intends  lo  publish  final  rules  for  the  NLEV  opt-in  SIP  before  or  at  the  same  lime  as  we  publish  final  rules  on  the  attainment  demonstra- 
tion, c 

'  Since  RFG  and  l/M  emission  reductions  already  approved  into  the  SIP,  ttie  Clean  Fuel  Fleet  program  wM  not  have  to  be  finally  approved  in 
order  to  approve  the  attainment  demonstration. 

^CT  submitted  its  New  Source  Review  (NSR)  for  VOC  and  NOx  as  a  SIP  revision  on  May  23.  1994  The  stale  is  nol  relying  on  emission  re- 
ductions from  this  NSR  SIP,  and  therefore  it  will  not  have  to  be  finally  approved  in  order  to  approve  the  attainment  demonstration. 

"  Does  not  produce  emission  reductions. 

'The  measures  used  to  demonstrate  rate  of  progress  were  modeled. 

"The  nine  percent  plan  rate-of-progress  (ROP)  plan  SIP  for  reductions  from  1996  through  1999  was  submitted  lo  EPA  on  December  31,  1997, 
with  minor  revisions  on  January  7,  1998.  This  plan  is  currently  under  review  by  EPA.  A  notice  of  proposed  rulemaking  will  be  published  soon 
EPA  intends  to  publish  final  njles  for  the  nine  percent  ROP  before  or  at  the  same  time  as  it  publishes  final  mies  on  the  attainment  demonstra- 
tion. 

^  In  today's  notice,  EPA  is  proposing  to  conditionally  approve  Connecticut's  attainment  demonstration  for  the  New  York-Nortfiem  New  Jersey- 
Long  Island  severe  ozone  nonattainment  area,  including  the  enforceable  commitment  lor  the  Post-99  ROP  submission, 

'"On  Septemtier  30,  1999,  CT  DEP  submitted  a  SIP  revision  m  response  to  the  EPA's  regulation  entitled  Finding  of  Significani  Contribution 
and  Rulemaking  for  Certain  Stales  in  the  Ozone  Transport  Assessment  Group  Region  for  Purposes  of  Reducing  Regional  Transpon  of  Ozone," 
othenmse  known  as  the  "NOx  SIP  Call  "  The  SIP  submittal  included  a  NOx  budgel  and  allowance  trading  regulation,  section  22a-174-22b.  /U- 
though  not  a  CAA  required  measure,  section  22a-174-22b  requires  significant  NOx  reductions  Irom  2003  onward  which  will  strengthen  the  SIP. 
EPA  will  lake  final  action  on  section  22a-174-22b  prior  to  finalizing  action  on  the  one-hour  ozone  attainment  plan.  Tfus  also  fulfills  Connecticut's 
commitment  under  the  OTC  MOU  Phase  III  program. 


L.  Motor  Vehicle  Emission  Budget 

The  CT  DEP  submitted  2007 
conformity  budgets  for  the  Connecticut 
portion  of  the  New  York-Northern  New 
jersey-Long  Island  severe  ozone 
nonattainment  area  on  February  10, 
1999.  These  budgets  were  developed 
from  the  mobile  source  inventories 
developed  by  EPA  for  the  NOx  SIP  call. 
In  its  February  10, 1999  letter,  CT  DEP 
concluded  that  it  is  reasonable  to  extract 


2007  transportation  conformity  budgets 
bom  the  NOx  SIP  call  since 
Connecticut's  ozone  attainment 
demonstrations  rely  on  EPA  modeling 
results  developed  using  emission 
inventories  equivalent  to  those  used  by 
EPA  to  develop  the  NOx  SIP  call.  In  a 
November  19. 1999  letter  from  Susan 
Studlien.  EPA  Region  I  to  Carmine 
OiBattisIa,  CT  DEP,  EPA  found  that  the 
2007  motor  vehicle  emissions  budgets 


submitted  for  the  Connecticut  area  are 
inadequate  for  conformity  purposes. 
The  budgets  were  determined  to  be 
inadequate  because  in  some  instances 
they  do  not  accurately  reflect  the  mobile 
source  control  strategies  Coimecticut  is 
implementing  and,  when  compared  lo 
more  recent  mobile  source  emission 
estimates  prepared  by  the  state  for 
conformity,  appear  to  be  substantial 
higher  in  the  attainment  year  than  the 
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most  current  projections.  The  letter, 
which  is  available  in  the  docket  for  this 
action,  hirther  outlines  the  rationale 
behind  this  determination. 

In  November  24. 1999  notice  of  public 
bearing  discussed  previously, 
Connecticut  DEP  has  included  proposed 
2007  conformity  budgets  for  the 
Connecticut  portion  of  the  New  York 
Northern  New  Jersey-Long  Island 
nonattainment  area.  These  budgets 
incorporate  the  benefits  of  the  Tier  2/ 
Sulfur  program  for  the  Connecticut 
portion  of  the  Now  York  Northern  New 
lersey-Long  Island  nonattainment  area. 
The  EPA  is  proposing  to  conditionally 
approve  the  attainment  demonstration 
SIP  should  Connecticut  corrects  the 
deficiencies  that  cause  the  motor 
vehicle  emissions  budget  to  be 
inadequate  and.  alternatively,  to 
disapprove  it  if  Connecticut  does  not 
correct  the  deficiencies. 

Because  Connecticut  may  shortly  be 
submitting  revised  demonstrations  with 
revised  motor  vehicle  emission  budgets. 
EPA  is  providing  a  60  day  comment 
period  on  this  proposed  rule.  If 
Connecticut  submits  a  revised 
attainment  demonstration.  EPA  will 
place  the  revisions  in  the  docket  for  this 
rulemaking  and  will  post  a  notice  on 
EPA's  website  at  www.epa.gov/oms/ 
traq.  By  posting  notice  on  the  website. 
EPA  will  also  initiate  the  adequacy 
process. 

M.  Tier  2/Sulphur  Program  Benefits 

As  result  of  EPA's  review  of  the 
State's  SIP  submittal.  EPA  believes  that 
the  ozone  modeling  submitted  by  the 
State  for  the  New  York-Northern  New 
lersey-Long  Island  severe  nonattainment 
area  on  which  EPA  is  proposing  to 
conditionally  approve  and  disapprove- 
in-the-altemative  today  will  need  the 
emission  reductions  from  EPA's  Tier  2/ 
Sulfur  to  attain  the  one-hour  ozone 
NAAQS.  Further.  EPA  believes  that  the 
New  York-Northern  New  lersey-Long 
Island  severe  nonattainment  area  will 
require  additional  emission  reductions 
identified  by  EPA.  beyond  those  from 
EPA's  Tier  2/Sulfur  program,  to  attain 
the  one-hour  ozone  NAAQS. 

For  the  New  York-Northern  New 
lersey-Long  Island  severe  nonattainment 
area.  EPA  is  proposing  to  determine  that 
the  submitted  control  strategy  does  not 
provide  for  attainment  by  the  attairmient 
deadline.  The  emission  reductions  of 
EPA's  Tier  2/Sulfur  program,  which  are 
not  reflected  in  the  submitted  SIP.  will 
assist  in  attainment  and  the  effects  of 
these  standards  must  be  included  in  the 
motor  vehicle  emissions  budget. 

To  assist  the  State  in  the  preparation 
of  a  new  submission  which  could  be 
approved  or  conditionally  approved. 


EPA  has  prepared  an  estimate  of  the  air 
quality  benefits  of  EPA's  Tier  2/Sulfur 
program.  In  our  calculation.  EPA 
assumed  that  all  of  the  Tier  2/Sulfur 
emissions  reductions  will  contribute  to 
the  ability  of  the  New  York-Northern 
New  Jersey-Long  Island  severe 
nonattainment  area  to  demonstrate 
attainment.  The  EPA  has  further 
calculated  how  much  additional 
emission  reduction  is  needed  for  the 
New  York-Northern  New  Jersey-Long 
Island  severe  nonattaiimient  area  in 
order  for  EPA  to  approve  or 
conditionally  approve  a  revised  and  re- 
submitted attainment  demonstration  for 
this  area.  The  EPA  suggests  that  the 
State  include  these  calculations  as  part 
of  the  WOE  analysis  accompanying  the 
adjusted  attainment  demonstration  and 
revised  motor  vehicle  emissions  budget 
for  this  area.  Today  EPA  is  proposing  to 
conditionally  approve  a  new  attainment 
demonstration  if  it  meets  this 
description. 

However.  Connecticut  can  use  some 
of  EPA's  Tier  2/Sulfur  program  credit 
for  other  purposes.  Thus,  the  State 
could  take  credit  for  all  or  some  of 
EPA's  Tier  2/Sulfur  program  credit  for 
its  attainment  demonstration. 

If  the  amount  of  Tier  2/Sulfur 
program  credit  that  Cormecticut  is 
assuming  in  its  adjusted  attainment  plan 
is  less  than  the  amount  that  EPA 
assumed  would  be  available  for 
attairunent.  i.e.,  the  Slate  is  applying 
some  or  all  of  the  Tier  2/Sulfur  program 
credit  for  other  purposes,  the  State  will 
have  to  calculate  the  remaining  amount 
of  additional  emission  reductions 
needed  and  commit  to  adopt  measures 
to  achieve  them.  If  the  State  assumes  all 
the  Tier  2/Sulfur  program  credit  will  go 
toward  attainment,  then  the  State  will 
be  able  to  rely  on  EPA's  estimate  of  the 
additional  emission  reductions  needed. 

N.  What  Are  the  Consequences  of  State 
Failure? 

This  section  explains  the  CAA 
consequences  of  Stale  failure  to  meet 
the  time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan.  (We  using 
the  phrase  "failure  to  submit"  to  cover 
both  the  situation  where  a  State  makes 
no  submission  and  the  situation  where 
the  State  makes  a  submission  that  we 
find  is  incomplete  in  accordance  with 
section  110(k)(l)(B)  and  40  CFR  part  51. 
Appendix  V.)  For  piuposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  failure  to  submit.  Thus,  the 


description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  State's  submission. 

1 .  What  Are  the  CAA's  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP, 
such  as  the  attainment  demonstration 
SIPs,  section  1 79(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  State 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPA's  sanctions  regulations,  40 
CFlt  52.31.  the  first  sanction  would  be 
2:1  offsets  for  sources  subject  to  the  new 
source  review  requirements  imder 
section  1 73  of  the  CAA.  If  the  State  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  llO(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

2.  What  Are  the  CAA's  FIP  Provisions 
if  a  State  Fails  To  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda,  EPA 
recognized  that  States  had  not 
submitted  attairunent  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above,  EPA  provided  for 
States  to  submit  the  attairmient 
demonstration  SIPs  in  two  phases.  In 
June  1996,  EPA  made  findings  that  ten 
States  and  the  District  of  Columbia  had 
failed  to  submit  the  phase  I  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  (July 
10,  1996).  In  addition  on  May  19, 1997, 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  July  1998,  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8, 1999. 
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m.  Propoaad  Action 

EPA  is  proposing  to  conditionally 
approve  the  groimd-level  one-hour 
ozone  attainment  demonstration  State 
implementation  plan  (SIP  or 
demonstration)  for  the  Connecticut 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island  severe  nonattaiimient 
Area  submitted  by  Cormecticut  on 
September  16. 1998.  EPA  is  also 
proposing  to  conditionally  approve  the 
Coimecticut's  commitment  to  submit 
ROP  target  calculations  for  ROP  after 
1999  and  the  adopted  measures  to 
achieve  post-1999  ROP  by  December 
2000.  EPA  is  also  proposing,  in  the 
alternative,  to  approve  in  part  and 
disapprove  in  part  this  demonstration  if 
the  State  does  not  submit  an  adequate 
motor  vehicle  emissions  budget 
consistent  with  attainment,  and  a 
commitment  to  the  additional  measures 
required  for  attainment  of  the  standard. 
Lastly.  EPA  intends  to  publish  final 
rules  for  Nine  Percent  ROP.  NLEV  and 
the  NOx  SIP  call  for  Connecticut  either 
before  or  at  the  same  time  as  publication 
of  final  approval  of  the  attaiimient 
demonstration. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These  issues 
will  be  considered  before  EPA  takes 
final  action.  Interested  parties  may 
participate  in  the  Fedei^  rulemaking 
procedure  by  submitting  written 
conunents  to  the  EPA  Regional  ofiice 
listed  in  the  AOORESSES  section  of  this 
action. 

A  more  detailed  description  of  the 
state  submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
AOORESSES  section  of  this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  Stale 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroimiental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866,  entitled  "Regulatory 
Plaiming  and  Review.  " 


B.  Executive  Order  13045 

Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885.  April  23. 1997),  ' 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  the  enwoimiental 
health  or  .safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  and 
safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  conmiimities.  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statemeni 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conmiunities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
govenunents.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  'Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132  Federalism  (64 
FR  43255.  August  10.  1999).  revokes 


and  replaces  Executive  Orders  12612 
(Federalism!  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Slate  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. "  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  Slate  and  local 
govenmients.  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  thai  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  coruiults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  Stales,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
approves  a  State  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Execudve  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  aitalysis  of  anv 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  wilt  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
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the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibilitv'  analysis 
would  constitute  Federal  inquir>'  into 
the  economic  reasonableness  of  state 
action.  The  Qean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

If  the  approval  is  converted  to  a 
disapproval  under  section  110(k).  based 
on  the  State's  failure  to  meet  the 
commitment,  it  will  not  aSect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  State- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  requirements. 
Therefore,  i  certify  that  such  a 
disapproval  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
twcause  it  would  not  remove  existing 
requirements  nor  would  it  substitute  a 
new  Federal  requirement. 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  110  and  subchapter  I,  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  State  submittal 
would  not  affecl  State-enforceabilify. 
Moreover  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  I 
certify  that  the  proposed  disapproval 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  UnAinded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 


requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  t>e  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not,  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  Connecticut,  which  is  not  a 
small  govenunent. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
tmJess  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Sublects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  Noveint)er  30,  1999. 
Mindy  S.  Lubber, 

Deputy  Begional  Admtnisttutor,  Region  /. 
IFR  Doc.  99-31711  Filed  12-15-99:  8:45  ami 
Biumo  cooE  wao-ao-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NY38-204,  FRL-6502- 
2] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  York;  1- 
Hour  Ozone  Attainment  Demonstration 
State  Implementation  Plan  and  2007 
Transportation  Conformity  Budgets 

AGENCY:  Environmental  Protection 
Agency  (EPA  or  Agency), 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
New  York's  1-hour  Ozone  Attainment 
Demonstration  State  Implementation 
Plan  (SIP)  for  the  New  York-Northern 
New  Jersey-Long  Island  oonattainment 
area  or  in  the  alternative  to  disapprove 
it,  depending  on  whether  New  York 
submits  the  adopted  NOx  SIP  Call,  the 
revised  transportation  conformify 
budgets  and  necessary  enforceable 
commitments. 

First,  EPA  is  proposing  to  approve 
New  York's  Ozone  Attainment 
Demonstration  SIP  provided  New  York 
submits:  the  adopted  NOx  SIP  Call 
program  as  a  SIP  revision;  an 
enforceable  commitment  to  adopt 
sufficient  measures  to  address  the 
required  level  of  emission  reductions 
identified  by  EPA;  revised 
transportation  conformify  budgets 
which  reflect  the  additional  emission 
reductions  identified  by  EPA  for 
attainment:  revised  transportation 
conformify  budgets  to  include  the  Tier 
2/Sulfur  program  benefits,  if  these 
benefits  have  not  already  been 
incorporated;  an  enforceable 
commitment  to  revise  the  Attainment 
Demonstration  SIP,  including 
recalculation  of  the  transportation 
conformify  budgets  (if  any  of  the 
additional  emission  reductions  pertain 
to  motor  vehicle  measures)  to  reflect  the 
adopted  additional  measures  needed  for 
attainment:  an  enforceable  commitment 
to  revise  the  Attainment  Demonstration, 
including  transportation  conformity 
budgets,  when  MOBILE6  (the  most 
recent  model  for  estimating  mobile 
source  emissions)  is  released;  and,  an 
enforceable  commitment  to  perform  a 
mid  course  review  and  submit  the 
results  to  EPA  by  December  31, 2003. 

With  respect  to  the  NOx  SIP  Call,  the 
proposed  approval  is  predicated  upon 
the  expectation  that  New  York  will 
submit  the  NOx  SIP  Call  program  prior 
to  EPA  taking  final  action  on  today's 
proposal. 

EPA  also  is  proposing  to  disapprove- 
in-the-altemative  New  York's  Ozone 
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Attainment  Demonstration  SIP  if  New 
York  does  not  provide  one  or  more  of 
the  identified  elements  by  the  required 
dates. 

DATES:  Comments  must  be  received  on 
or  before  February  14,  2000. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Raymond  Werner, 
Acting  Chief.  Air  Programs  Branch, 
Environmental  Protection  Agency. 
Region  2  Office,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866. 

Copies  of  the  New  York  submittals 
and  EPA's  Technical  Support  Document 
are  available  at  the  following  addresses 
for  inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  2  Office,  Air  Programs  Branch. 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866. 

New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  50  Wolf  Road,  Albany, 
New  York  12233. 

FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  Wieber.  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,(212)  637-3381. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  background 
information  on  Attainment 
Demonstration  SIPs  for  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
Ozone  Attainment  Demonstration  SIP 
submittal  for  the  New  York-Northern 
New  Jersey-Long  Island  ozone 
nonattainmeni  area. 

Table  of  Contents 

1.  Background  Information 

A.  Wiiat  is  the  Basis  for  the  Stale's 
Attainment  Demonstration  SIP? 

1.  CAA  Requirements 

2.  History  and  Time  Frame  for  the  Stale's 
Attainment  Demonstration  SIP 

3.  Time  Frame  for  Taking  Action  on 
Attainment  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

4.  Options  for  Action  on  a  State's 
Attainment  Demonstration  SIP 

B.  What  are  the  Components  of  a  Modeled 
Attainment  Demonstration? 

1.  Modeling  Requirements 

2.  Additional  Analyses  Where  Modeling 
Fails  to  Show  Attainment 

C.  What  is  the  Frame  Work  for  Proposing 
Action  on  the  Attainment  Demonstration 
SIPs? 

1 .  CAA  Measures  and  Measures  Relied  on 
in  the  Modeled  Atteiiunent 
Demonstration  SIP 

2.  NOx  Reductions  Affecting  Boundary 
Conditions 

3.  Motor  Vehicle  Emissions  Budget 

4.  Tier  2/Sulftu-  Program  Benefits 
Revisions  to  the  Motor  Vehicle  Emissions 

Budget  and  the  Attainment 


Demonstration  When  EPA  Issues  the 

M0BILE6  Model 
.S.  Additional  Measures  to  Further  Reduce 

Emissions 
Guidance  on  Additional  Control  Measures 
6.  Mid-Course  Review 

D.  In  Sununan'.  What  Does  EPA  Expect  to 
Happen  with  Respect  to  Attainment 
Demonstrations  for  the  New  York- 
Northem  New  lersey-Long  Island  1-Hour 
Ozone  Nonattaimnent  Area? 

E.  What  are  the  Relevant  Policy  and 
Guidance  Doctunents? 

11.  EPA's  Review  and  Technical  Information 

A.  What  Was  Included  in  New  York's     ' 
Submittal? 

B.  What  Modeling  Did  the  Slates  Do  to 
Show  Attainment  of  the  1-hour  Ozone 
Standard? 

C.  How  Did  the  States  Do  Photochemical 
Grid  Modeling? 

D.  What  Were  the  Results  of  Photochemical 
Grid  Modeling? 

E.  What  Were  the  Results  of  the  Slates' 
Design  Value  Rollback  Analysis? 

F.  What  Were  the  Results  of  Air  Quality 
Trends  Analyses? 

G.  What  Are  the  Uncertainties  in  These 
Analyses? 

H.  What  Are  the  Results  of  EPA's 

Evaluation? 
I.  What  Is  Needed  to  Demonstrate 

Attainment? 
1.  How  is  the  Tier  2/Sulfur  Program 

Needed? 
K.  What  Is  the  Status  of  New  York's 

Transportation  Conformity  Budgets? 

1.  Conformity  Budgets  for  Milestone  Years 
2002  and  2005 

2.  Conformity  Budgets  far  Attaiiunenl  Year 
2007 

L.  What  Future  Actions  Are  Needed  from 
New  York  for  an  Approvable  Ozone 
Attainment  Demonstration  SIP? 

1.  NOx  SIP  C:all  Submittal 

2.  CAA  Measures  and  Measures  Relied  on 
in  the  Modeled  Attainment 
Demonstration  SIP 

3.  Additional  Measures  to  Further  Reduce 
Emissions 

4.  Attainment  Demonstration — Conformity 
Budget— Tier  2/Sulfur  Program  Benefit 

5.  Mid  Course  Review 

M.  What  Are  the  Consequences  of  State 
Failure? 

1 .  What  are  the  CAA's  Provisions  for 
Sanctions? 

2.  What  are  the  CAA's  FIP  Provisions  If  a 
State  Fails  to  Submit  a  Plan? 

N.  What  are  EPA's  Conclusions? 
ni.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

B.  Executive  Order  13045 

C.  Executive  Order  13084 

D.  Executive  Order  13132 
E.l^ogulatory  Flexibility  Act 

F.  Unfunded  Mandates 

G.  National  Technology  Transfer  and 
Advancement  Act 


I.  Background  Information 

A.  What  Is  the  Basis  for  the  State's 
Attainment  Demonstration  SIP? 

1.  CAA  Requirements 

The  Qean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979.  EPA  promulgated 
the  1-hour  0.12  parts  per  milUon  (ppm) 
ground-level  ozone  standard.  44  FR 
8202  (Feb  8, 1979).  Ground-level  ozone 
is  not  emitted  direcUy  by  sounds. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compotmds 
(VOCs)  react  in  the  presence  of  stmlight 
to  form  gFoimd-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  1-hour  ozone 
standard  each  time  an  ambient  air 
qualify  monitor  records  a  l-hour  average 
ozone  concentration  above  0.124  ppm. 
An  area  is  violating  the  standard  if.  over 
a  consecutive  three-year  period,  more 
than  three  exceedances  are  expected  to 
occur  at  any  one  monitor.  The  CAA,  as 
amended  in  1990,  required  EPA  to 
designate  as  nonattainment  any  area 
that  was  violating  the  l-hoiu-  ozone 
standard,  generally  based  on  air  qualitv 
monitoring  data  from  the  three-year 
period  from  1987-1989,  CAA  section 
107(d)(4);  56  FTl  56694  (Nov.  6. 1991). 
The  (jAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  1811a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  bad  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  t>e 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earhest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  are  required  to  attain  the 
1-hour  standard  by  Noveratjcr  15,  1999 
and  severe  areas  are  required  to  attain 
by  November  15.  2005  or  November  15. 
2007.  The  New  York-Northern  New 
lersey-Long  Island  nonattainment  area  is 
classified  as  severe  and  its  attainment 
date  is  November  15,  2007.  This  area 
includes  most  of  northern  New  Jersey, 
southeastern  New  York,  and  southwest 
Coimecticut.  The  New  York  portion  of 
the  New  York-Northern  New  Jersey- 
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Long  Island  Area  is  composed  of  New 
York  City  and  the  counties  of  Nassau, 
Suffolk,  Westchester  and  Rockland  and 
the  towns  of  Blooming  Grove,  Chester, 
Highlands,  Monroe,  Tuxedo,  Warwick 
and  Woodbury  in  Orange  County  (40 
CFR  81.333).  This  nonattainment  area 
will  be  referred  to  as  the  New  York 
Metro  Area.  Elsewhere  in  this  Federal 
Register.  EPA  is  today  proposing  to  take 
action  on  the  New  Jersey  and 
Connecticut  portions  of  the  New  York- 
Northern  New  Jersey-Long  Island 
nonattainment  area. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA,  serious  and  severe  areas  were 
required  to  submit  by  November  15. 
1994  demonstrations  of  how  they  would 
attain  the  1-hour  standard  and  how  they 
would  achieve  reductions  in  VOC 
emissions  of  9  percent  for  each  three- 
year  period  until  the  attainment  year 
(rate-of-progress  or  ROP).  In  some  cases, 
NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions.  Today,  in  this 
proposed  rule.  EPA  is  proposing  action 
on  the  Attainment  Demonstration  SIP 
submitted  by  New  York  for  the  New 
York  Metro  Area.  EPA  will  take  action 
on  New  York's  post  1999  ROP  plan  in 
a  separate  rulemaking  action.  In 
addition,  elsewhere  in  this  Federal 
Register,  EPA  is  today  proposing  to  take 
action  on  nine  other  serious  or  severe  1- 
hour  ozone  Attainment  Demonstration 
and,  in  some  cases,  ROP  SIPs.  The 
additional  nine  areas  are  Greater 
Connecticut  (CT),  Springfield  (Western 
Massachusetts)  (MA).  Baltimore  (MD). 
Philadelphia- Wihnington-Trenton  (PA- 
NI-DE-MD),  Metropohtan  Washington. 
DC.  (DC-MD-VA).  Atlanta  (GA), 
Milwaukee-Racine  (WI),  Chicago-Gary- 
Lake  County  (IL-IN).  and  Houston- 
Galveston-Brazoria  (TX). 

In  general,  an  Attaiiunent 
Demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
.Attainment  Demonstration  SIP  is  a 
motor  vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  states  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A). 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attaiiunent.  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 


plans  and  projects  conform  to  the 
attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  states,  in  1995  EPA  recognized  that 
many  states  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  frame  for 
submitting  an  Attainment 
Demonstration  SIP  because  emissions  of 
NOx  and  VOCs  in  upwind  states  (and 
the  ozone  formed  by  these  emissions) 
affected  these  nonattaiiunent  areas  and 
the  full  impact  of  this  effect  had  not  yet 
been  determined.  This  phenomenon  is 
called  ozone  transport. 

On  March  2, 1995.  Mary  D.  Nichols. 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  states  but  noting  the 
remaining  difficulties  in  making 
Attaiiunent  Demonstration  SIP 
submittals. '  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2. 
1995  memorandum  called  for  a 
collaborative  process  among  the  states 
in  the  eastern  hall  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  ^ 
and  provided  for  the  states  to  submit  the 
Attainment  Demonstration  SIPs  in  two 
phases  based  on  the  expected  time 
frames  for  OTAG  to  complete  its 
evaluation  of  ozone  transport. 

In  Jime  1997.  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  states  in  the  eastern 
half  of  the  country  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29. 1997 
memorandum.  Richard  Wilson,  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  states  to  submit  the  following 
elements  of  their  Attainment 
Demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 


'  Memonwdum.  "Ozone  Attainjneol 
Oftmonstrations."  ij«uod  March  2,  199S.  A  copy  of 
the  numorandtini  may  be  found  on  EPA's  web  site 
at  hltp://wwt*:epa.jtov/ttn/oarf}f^llpgm.html. 

■  Letter  from  Mary  A.  Gade.  Director.  .State  of 
IllinoU  EDVironmental  Protection  Agency  to 
Environmental  Council  of  Stales  (CCOS)  Members, 
dated  April  13.  1095. 


implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented;  [2]  a  list  of  meastires 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment:  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-1999 
ROP  and  the  control  measures  necessary 
for  attaiiunent  and  ROP  plans  through 
the  attainment  year  by  the  end  of  20(M); 
(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attainment;  and  (5)  evidence  of  a 
public  hearing  on  the  state  submittal.' 
This  submission  is  sometimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attainment  and  identification  of  the 
measures  needed.  Thus,  state 
submissions  due  in  AprU  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997.  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  states 
and  the  District  of  Columbia  (23 
jurisdictions)  wore  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  1-hour  ozone  standard  because 
they  did  not  regulate  NOx  emissions 
that  significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7, 1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  state  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27. 
1998).  This  final  rule  is  commonlv 
referred  to  as  the  NOx  SIP  Call. 

3.  Time  Frame  for  Taking  Action  on 
Attaiiunent  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  states  generally  submitted  the 
SIPs  between  April  and  October  of  1998; 
some  states  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA.  EPA  is  required  to 
approve  or  disapprove  a  state's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 


'  Memorandum.  "Guidance  for  Implementing  the 
l-Hour  Ozone  and  Pre-E™ting  PM  10  NAAQS." 
issues  December  29.  1997.  A  copy  of  this 
memorandum  may  be  found  on  EPA's  web  site  at 
http://www.epa.govAtn/oarpg/t1  pgm.html. 
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important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and. 
as  appropriate,  approving  them.  Thus, 
in  totiay's  Federal  Register,  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  1-hour  ozone 
Attainment  Demonstration  SIPs  (located 
in  13  states  and  the  Di  stria  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  ndemaking  on  these 
plans. 

4.  Options  for  Action  on  a  State's 
Attainment  Demonstration  SIP 

Depending  on  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today,  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessar>' 
from  the  state. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  pariially  approve 
or  conditionally  approve  a  state's  plan 
submission.  CAA  section  110(k).  The 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
from  the  date  of  EPA's  final  conditional 
approval. 

'The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  e.xample. 
if  a  state  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attainment.  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  baised  on  a  state's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enforceable 
because,  if  the  state  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  state  commits  to  submit 
additional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 


state's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  state  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  state 
submits  control  measures  that  EPA 
determines  are  complete  or  that  are 
deemed  complete.  EPA  will  determine 
through  rulemaking  whether  the  state's 
Attainment  Demonstration  SIP  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  Attainment 
Demon.itration  SIP  should  be  converted 
to  a  disapproval. 

Finally.  EPA  has  recognized  that  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  conunitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  conunitment  where 
it  is  infeasible  for  the  stale  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  The  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  states  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment. -■  In  order  to 
have  a  complete  modeling 
demonstration  submission,  states 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1 .  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  phottx:hemical 
grid  modeling  or  an  analvtical  method 
EPA  determines  to  be  as  effective.  The 
photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
vajues  and  to  predict  air  quality  changes 


*  The  EPA  issued  guidaivce  on  tlic  air  quality 
modeling  that  is  used  to  demonstrate  attainment 
with  the  1-hour  oiiine  NAAQ.S.  .See  t;..S.  ETA. 
( 1 991 ).  (iuideline  for  Regulati>rv  Application  of  the 
Urban  Airshed  Model.  EPA-450/4-91-013.  duly 
1991).  A  copy  may  be  found  on  EPA's  web  site  at 
htlp://www.epa.gt>v/ttn/scrBm/  (file  name; 
"UAMREG").  S«i  also  U.S.  EPA.  (19(161.  Cuidann- 
on  Use  of  Modeled  Results  lo  Demoostrale 
Altalnment  of  the  Ozone  NAAQS.  EPA-4S4/B-9S- 
007.  dune  1996).  A  copy  may  bo  found  on  EPA's 
web  silo  ai  bllp;//www.Dpa.guv/t1n/scnim/  (6le 
name;  "03TEST"). 


in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS,  an  optional  weight  of 
evidence  determination  which 
incorporates,  but  is  not  limited  to.  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  state  must  develop  and  implement 
a  modeling  protocol.  The  modeling 
protocol  describes  the  methods  and 
procedures  lo  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (state  and  local  agencies. 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  gniups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
state  must  select  air  pollution  days.  i.e.. 
days  in  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  state  needs  to  identify* 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e..  the  domain  size.  The 
domain  should  be  larger  than  the 
designaliKl  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
state  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (loo 
few  vertical  layers  and  horizontal  gndsl 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  landy 
water  interfaces.  Fifth,  the  stale  needs  to 
generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  state 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistry  and 
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atjnospbehc  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  altaiiunent 
demonstration. 

The  modeled  attainment  test 
compares  model-predicted  1-hour  daily 
maximum  concentrations  in  all  grid 
cells  for  the  attaiiuneni  year  to  the  level 
of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedaoce 
test.  The  EPA's  guidance  recommends 
that  states  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the  1- 
hour  ozone  NAAQS:  a  deterministic  test 
or  a  statistical  test. 

The  deterministic  test  requires  the 
state  to  compare  predicted  1-hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day  ^  to  the  attainment  level  of 
0.124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm,  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If, 
over  a  three-year  period,  the  are.a  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  state  models  a 
very  extreme  day.  the  statistical  test 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  1-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.130  ppm,  6.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  location  on 
a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  would 
be  expected  to  occur  no  more  than  an 


^Ttin  initial,  "ramp-up"  days  for  oach  uptsode  are 
excluded  from  ttiis  delenniuatioiL 


average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximimi 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attaiiunent  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  to  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attairunent  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  state 
can  rely  on  and  EPA  will  consider 
factors  such  as  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis;  other  modeled  outputs,  e.g., 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quality  trends; 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls;  and,  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  Ust 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attairunent  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 

The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
imcertainty  in  the  modeling  results. 
Becau.se  of  the  uncertainty  in  long  term 


projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-cotirse  review  is  discussed  in 
section  C.6. 

C.  VWiaf  Is  The  Frame  Work  For 
Proposing  Action  On  The  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attaiiunent,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  or 
conditionally  approve  the  1-hour 
Attainment  Demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 

— CAA  measures  and  measures  relied 
on  in  the  modeled  Attainment 
Demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the  state 
relied  on  in  the  SIP  submission  for 
attaiiunent  and  ROP  plans  on  which 
EPA  is  proposing  to  take  action  on 
today. 

— NOx  reductions  affecting  boundary 
conditions. 

— Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget  which 
can  be  determined  by  EPA  to  be 
adequate  for  conformity  purposes. 

— Tier  2/Sulfur  program  benefits 
where  needed  to  demonstrate 
attainmenL  Inclusion  of  reductions 
expected  from  EPA's  Tier  2  tailpipe  and 
low  sulfur-in-fuel  standards  in  the 
Attainment  Demonstration  SIP  and  the 
motor  vehicle  emissions  budget. 

— In  certain  areas,  additional 
measures  to  further  reduce  emissions  to 
support  the  attainment  test.  Additional 
measures,  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR).  or  locally 
(intrastate)  in  individual  states. 

— Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether  the 
adopted  control  measures  are  sufficient 
to  reach  attainment  by  the  area's 
attaiiunent  date,  or  that  additional 
control  measures  are  necessary. 
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1.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  states  should  have  adopted  the 
control  measures  already  required  imder 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
from  their  1990  emissions  levels  in 
order  to  attain,  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  under  the  CAA  to  attain  the  1- 
hour  ozone  NAAQS. 

In  addition,  the  states  may  have 
included  control  measures  in  its 
attaiiunent  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measures  necessary  to  achieve 
ROP  through  the  attaiiuneni  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  state's  SIP.  the  state  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  following  tables  present  a 
summary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  and 
severe  nonattaiiunent  area  for  the  1-hour 
ozone  NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  measures  that 
states  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  the  tables.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attainment,  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA  section 
182(c)(2)  (for  serious  areas)  or  (d)  (for 
severe  areas). 

CAA  Requirements  for  Serious 

AREAS 

— NSR  for  VOC  and  NOx ',  including  an  off- 
set ratio  of  1.2:1  and  a  major  VOC  and 
NOx  source  cutoff  of  50  tors  per  year 

(ipy) 

— Reasonable  Avaitabte  Control  Tecfinology 
(RACT)  tor  VOC  and  NOx'. 

— Enhanced  Inspection  and  Maintenance  (1/ 
M)  program. 

—15%  volatile  organic  compound  (VOC) 
plans. 

— Emissions  inventory. 

— Emission  statements. 

— Periodic  inventories. 

—Attainment  demonstration. 

—9  percent  ROP  plan  througti  1999. 

—Clean  fuels  program  or  sut)Stitute- 

— Enhanced  monitoring  Ptrolochemical  As- 
sessment Monitoring  Stations  (PAMS). 


CAA  REQUIREMENTS  FOR  SERIOUS 

AREAS — Continued 

— Stage  II  vapor  recovery. 

'  Unless  ttie  area  has  in  effect  a  t^Ox  waiv- 
er under  section  182(f).  The  New  Yo(1<-North- 
em  New  Jersey-ljxig  Island  is  not  such  an 
area. 

CAA  REOUIREMEI^S  FOR  SEVERE 
AREAS 

— All  of  the  rKHiattatnment  area  requirements 

for  serious  areas. 
— NSR,  includtng  an  offset  ratio  of  1.3:1  and 

a  major  VOC  and  NOx  source  cutoff  of  25 

tons  per  year  (tpy). 
— Reformulated  gasoHne. 
—9  percent  ROP  plan  through  attainment 

year 
—Requirement  (or  tees  lor  maior  sources  tor 

failure  to  attain. 

2.  NOx  Reductions  Affecting  Boundary 
Conditions 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  C:all  on  October  27, 
1996.  which  required  states  to  address 
transport  of  NOx  and  ozone  to  other 
states.  To  address  transport,  the  NOx 
SIP  C^l  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30,  1999.  The  NOx  SIP  CM  is  intended 
to  reduce  emissions  in  upwind  states 
that  significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify'  specific  sources  that  the 
states  must  regulate  nor  did  EPA  limit 
the  states'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  three-judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  Call 
rule  requiring  States  to  submit  rules  by 
September  30,  1999. 

the  NOx  SIP  Call  rule  establishes 
budgets  for  the  states  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut, 
Springfield  MA,  New  York-North  New 
Jersey-Long  Island  (NY-NJ-CT), 
Baltimore  MD,  Philadelphia- 
Wilmington-Trenton  (PA-NJ-DE-MD), 
Metropolitan  Washington, DC.  (DO 
MD-VA).  Atlanta  GA.  Milwaukee- 
Racine  WI,  and  Chicago-Gary-Lake 
County  (IL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  Call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainment  areas  at  their  boimdaries. 
For  purposes  of  developing  attaiiunent 
demonstrations,  states  define  local 


modeling  domains  that  include  both  the 
nonattaiiunent  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boimdary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attaiiunent  demonstrations  and  are 
referred  to  as  boimdary  conditions.  With 
the  exception  of  Houston,  the  1-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attaiiunent  demonstrations  are  mcxleled 
to  occur  both  within  the  state  and  in 
upwind  states;  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
states  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore.  EPA  believes  it  is  appropriate 
to  allow  states  to  continue  to  asstune  the 
reductions  from  the  NOx  SIP  CaU  in 
areas  outside  the  local  1-hour  modeling 
domains  If  states  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  Call  within  their 
state  but  outside  of  the  modeling 
domain,  states  must  also  adopt  control 
measures  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan 

Accordingly,  states  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  mea.sures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  Call  budgets  prior  to  the  time 
that  all  states  are  required  to  comply 
with  the  NOx  SIP  Call.  If  the  reductions 
from  the  NOx  SIP  Call  do  not  occur  as 
plaimed,  states  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  a.ssumed  by  the  state  inside  the 
local  modeling  domain^  for  piuposes  of 
the  modeled  attainment  demonstration 
must  be  adopted  and  submitted  as  pari 
of  the  state's  1-hoiu  attainment 
demonstration  SIP.  It  is  only  for 
reductions  occurring  outside  the  local 
modeling  domain  that  states  may 
assume  implementation  of  NOx  SIP  Call 
measures  and  the  resulting  boundary- 
conditions. 


"For  the  purposes  of  (liis  document,  'locai 
modeling  domain"  ts  typically  en  urben  scale 
domain  with  horizontal  di'menvions  less  than  about 
300  km  on  a  »ide.  horizontal  grid  r«solutlon  las; 
than  or  equal  to  5  x  5  km  or  finer.  The  domain  is 
lari^e  i-'nough  to  ensure  tliat  emissions  occurrine  at 
a  am  in  the  domain's  oiDleT  are  still  within  the 
domainal  s  pm  the  same  day  lfr«ciiculatiiHiofthe 
nonattainment  area's  prwiou.s  day's  omissions  Is 
tielieved  to  contriliule  to  an  ot»«rved  problem,  the 
domain  is  lai^  enough  to  characterize  this 
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3.  Motor  Vehicle  Emissions  Budget 

The  EPA  believes  that  Attainment 
Demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP.  as  described  by  CAA  section 
176(c)(21(A).  For  transportation 
conformity  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  beUeves  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
Attainment  Demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
Attainment  Demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attainment  demonstration.  Therefore, 
EPA  is  proposing  to  disapprove  the 
Attairunent  Demonstration  SIPs  for 
those  nine  areas  if  the  states  do  not 
submit  motor  vehicle  emissions  budgets 
that  EPA  can  find  adequate  by  May  31, 
2000.'  In  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May, 
states  should  submit  a  budget  no  later 
than  December  31, 1999."  If  an  area  does 
not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformity  purposes  by  May  31, 
2000,  EPA  plans  to  take  final  action  at 
that  time  disapproving  in  full  or  in  part 
the  area's  attainment  demonstration. 
The  emissions  budget  should  reflect  all 
the  motor  vehicle  control  measures 
contained  in  the  attaiimient 
demonstration,  i.e.,  measures  already 
adopted  for  the  oonattainment  area  as 
well  as  those  yet  to  be  adopted. 


■  For  severe  area»,  EPA  will  detonnlnB  the 
adequacv  of  the  emisslotu  budgets  associated  witti 
llie  post-ioeg  KOP  plans  once  ttie  states  submit  tbe 
target  calculations,  which  are  duo  no  later  than 
December  20IX). 

*  A  final  budget  is  preferred:  but.  if  the  stale 
public  hearing  process  is  not  yet  complete,  then  the 
proposed  budget  for  public  hearing  may  be 
.submitted.  The  adequacy  process  generally  lakes  at 
least  90  days.  Therefore,  in  order  for  EPA  to 
complete  the  adequacy  process  no  later  than  the 
end  of  May.  EPA  must  have  by  February  15.  2000, 
the  final  budget  or  a  proposed  that  is  substantially 
similar  to  what  the  final  budget  wilt  be.  The  stale 
must  submit  the  final  budget  by  April  IS.  20fM. 


4.  Tier  2/Sulfur  Program  Benefits 

On  May  13, 1999,  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  a  major,  comprehensive 
program  designed  to  significantly 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivans,  and  pickup  trucks) 
and  to  reduce  sulfur  in  gasoline.  Under 
the  proposed  program,  automakers 
would  produce  vehicles  designed  to 
have  very  low  emissions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide.  The  EPA  subsequently 
issued  two  supplemental  notices.  64  FR 
35112  Oune  30.  1999);  64  FR  S7827 
(October  27,  1999). 

These  notices  provide  1-hour  ozone 
modeling  and  monitoring  information 
that  support  EPAs  belief  that  the  Tier 
2/Sulfiir  program  is  necessary  to  help 
areas  attain  ie  l-hour  NAAQS.  Under 
the  proposed  rule,  NOx  and  VOC 
emission  reductions  (as  well  as  other 
reductions  not  directly  relevant  for 
attaiimient  of  the  1-hour  ozone 
standard)  would  occur  begiiming  in  the 
2004  ozone  season  although  incentives 
for  early  compliance  by  vehicle 
manufacturers  and  refiners  will  likely 
result  in  some  reductions  prior  to  2004. 
Nationwide,  the  Tier  2/Sulfur  program 
is  projected  to  result  in  reductions  of 
approximately  800,000  tons  of  NOx  per 
year  by  2007  and  1 ,200,000  tons  by 
2010. 

In  the  October  27,  1999  supplemental 
notice,  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  1 7  metropolitan  areas  for 
which  the  1-hour  standard  applies  need 
the  Tier  2/Sulfur  program  reductions  to 
help  attain  the  1-hour  ozone  standard. 
The  New  York-Northern  New  Jersey- 
Long  Island  nonattainment  area  whose 
Attainment  Demonstration  SIP  EPA  is 
proposing  to  approve  and  disapprove- 
in-the-altemative  today  is  included  on 
that  list. 

The  EPA  issued  a  memorandum  that 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier 
2/Sulfur  program  proposal.'*  The 
memorandum  provides  the  tonnage 
benefits  for  the  Tier  2/Sulfur  program  in  ' 
2007  on  a  county-by-county  basis  for  all 
counties  within  the  10  serious  and 
severe  nonattainment  areas  for  whitji 
EPA  is  proposing  to  take  action  today 
and  the  2005  tonnage  benefits  for  the 


Tier  2/Sulfur  program  for  each  county 
for  three  areas. 

The  EPA  also  issued  a  memorandum 
which  explains  the  coimection  between 
the  Tier  2/Sulfur  program,  motor 
vehicle  emissions  budgets  for 
conformity  determinations,  and  timing 
for  SIP  revisions  to  account  for  the  Tier 
2/Sulfur  program  benefit.  ">  This 
memorandum  explains  that  conformity 
analyses  in  serious  and  severe  ozone 
nonattainment  areas  can  begin 
including  Tier  2/Sulfur  program 
benefits  once  EPA's  Tier  2/Sulfur 
program  is  promulgated,  provided  thai 
the  Attainment  Demonstradon  SIPs  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2/Sulfur 
program  benefits.  For  areas  that  require 
all  or  some  portion  of  the  Tier  2/Sulfiir 
program  benefits  to  demonstrate 
attainment  but  have  not  yet  included 
the  benefits  in  the  motor  vehicle 
emissions  budgets,  EPA's  adequacy 
finding  will  include  a  condition  that 
conformity  detenninatioiis  may  not  take 
credit  for  Tier  2/Sulfur  program  until 
the  SIP  budgets  are  revised  to  reflect 
Tier  2/Sulfiir  program  benefits.  See 
EPA's  memorandum  for  more 
information. 

For  the  New  York-Northern  New 
Jersey-Long  Island,  Philadelphia- 
Wilmington-Trenton,  Baltimore, 
Houston,  and  Atlanta  nonattainment 
areas,  the  EPA  is  proposing  to  determine 
that  additional  emission  reductions 
beyond  those  provided  by  the  SIP 
submission  are  necessary  for  attainment 
With  the  exception  of  the  Atlanta 
nonattainment  area,  a  portion  of  that 
reduction  will  be  achieved  by  EPA's 
Tier  2/Sulfur  program,  which  EPA 
expects  to  finalize  shortly.  States  that 
need  to  rely  in  whole  or  in  part  on  the 
Tier  2/Sulfur  program  benefits  to  help 
demonstrate  attainment  will  need  to 
adjust  the  demonstration  for  their  SIP 
submission,  emission  inventories  and 
motor  vehicle  emissions  budgets  to 
include  the  Tier  2/Sulfur  program 
reductions  in  order  for  EPA  to  approve 
the  SIP  submittal.  The  submittal 
requirement  including  the  analysis  to 
make  that  submission  is  described  in 
the  two  memoranda  cited.  States  may 
use  the  tonnage  benefits  and  guidance 
in  these  memoranda  to  make  these 
adjustments  to  the  SIP  submission  and 
motor  vehicle  emission  budgets.  The 
EPA  encourages  states  to  submit  these 
SIP  revisions  bv  December  31, 1999  to 


"Memorandum.  "1-Hour  Ozone  AltsinmenI 
Oemonstratioiis  and  Tier  2/5ulfur  RuleinalUng" 
from  Lydia  Wegman,  Office  of  Air  Quality  Planning 
and  Standards  and  Merrylin  Zaw-Moo.  Office  of 
Mobile  Sourcee  to  the  Air  Division  Directors. 
Regions  1-Vl.  issued  November  8. 1999.  A  copy  of 
this  memoranduio  may  be  found  on  EPA's  web  site 
at  hltp://www.epa.gDv/oms/lransp/tFaqcoof.htm. 


'"Memorandum.  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-htnir  Ozone  AttainmeDt 
Demonstrations",  from  Merrylin  Zaw-Mon.  Office 
of  Mobile  Sources,  to  Air  Division  Directors. 
Regions  1-Vl.  issued  No\'ember  3.  1999.  A  copy  of 
this  memorandiun  may  be  found  on  EPA's  web  site 
at  http:y/www.epa.gov/oins/trensp/traqconf.htm. 
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allow  EPA  to  include  them  in  the  motor 
vehicle  emissions  budget  adequacy 
determinations  which  need  to  be 
completed  by  May  31,  2000. 
Alternatively,  these  revisions  should  be 
submitted  by  July  2000  for  serious 
nonattainment  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fall  of  2000.  For  severe 
nonattainment  areas,  these  revisions 
should  be  submitted  by  December  31, 
2000. 

Revisions  to  the  Motor  Vehicle 
Emissions  Budget  and  the  Attainment 
Demonstration  When  EPA  Issues  the 
MOBILES  Model.  Within  one  year  of 
when  EPA  issues  the  MOBILE6  model 
for  estimating  mobile  source  emissions 
which  takes  into  accotmt  the  emissions 
benefit  of  EPA's  Tier  2/Sulfur  program, 
states  will  need  to  revise  their  motor 
vehicle  emissions  budgets  in  their 
Attainment  Demonstration  SIPs  if  the 
Tier  2/Sulfur  program  is  necessary  for 
attainment.  In  addition,  the  budgets  will 
need  to  be  revised  using  MOBILE6  in 
those  areas  that  do  not  need  the  Tier  2/ 
Sulfur  program  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  will  work  with  states  on  a 
case-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficiency  of  the  attainment 
demonstration. 

States  described  in  the  paragraph 
above  will  need  to  submit  an 
enforceable  commitment  in  the  near 
term  to  revise  their  motor  vehicle 
emissions  budget  within  one  year  after 
EPA's  release  of  MOBILE6.  This 
commitment  shoiUd  be  submitted  to 
EPA  along  with  the  other  commitments 
discussed  elsewhere  in  this  document, 
or  alternatively,  as  part  of  the  SIP 
revision  that  modifies  the  motor  vehicle 
emission  inventories  and  budgets  to 
include  the  Tier  2/Sulfur  program 
benefits  needed  in  order  for  EPA  to 
approve  the  SIP  submittal. ' ' 

5.  Additional  Measures  To  Further 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
Attainment  Demonstration  SIPs  for  New 
York-Northern  New  Jersey-Long  Island; 
Baltimore;  Philadelphia-Wilmington- 
Trenton;  Houston;  and  Atlanta,  even 
considering  the  Tier  2/Sulfur  program 
reductions  and  the  WOE.  will  not 


"For  purposes  of  conformity,  the  state  needs  o 
commitment  that  has  been  subietrt  to  public 
hearing.  If  the  state  has  submitted  a  commitment 
that  has  been  subject  to  public  hearing  and  that 
provides  for  the  adoption  of  all  measures  necessary 
for  attainment,  the  state  should  submit  a  letter  prior 
lu  December  31 .  1999.  amending  the  commitment 
to  include  the  revision  of  the  budget  after  the 
release  of  MOBILES. 


achieve  attainment  without  the 
application  of  additional  emission 
control  measures  to  achieve  additional 
emission  reductions.  Thus,  for  each  of 
these  areas,  EPA  has  identified  specific 
tons  per  day  emissions  of  NOx  and/or 
VOC  that  must  be  reduced  through 
additional  control  measures  in  order  to 
demonstrate  attainment  and  to  enable 
EPA  to  approve  the  demonstration  The 
need  for  additional  emission  reductions 
is  generally  based  on  a  lack  of  sufficient 
compelling  evidence  that  the 
demonstration  shows  attainment  at  the 
current  level  of  adopted  or  planned 
emission  controls.  "This  is  discussed  in 
detail  below  for  the  New  York-Northern 
New  Jersey-Long  Island  nonattainment 
area.  The  method  used  by  EPA  to 
calculate  the  amount  of  additional 
redutTtions  is  described  in  a  technical 
support  document  located  in  the  record 
for  this  proposed  rule.  Briefly,  the 
method  makes  use  of  the  relationship 
between  ozone  and  its  prectu^ors  (VOC 
and  NOx)  to  identify  additional 
reductions  that,  at  a  minimum,  would 
bring  the  model  predicted  future  ozone 
concentration  to  a  level  at  or  below  the 
standard.  The  relationship  is  derived  by 
comparing  changes  in  either  (1)  the 
model  predicted  ozone  to  changes  in 
modeled  emissions  or  (2)  in  observed  air 
quality  to  changes  in  actual  emissions. 

The  EPA  is  not  requesting  that  states 
perform  new  photochemical  grid 
modeling  to  assess  the  full  air  quality 
impact  of  the  additional  measures  that 
would  be  adopted.  Rather,  as  described 
above,  one  of  the  factors  that  EPA  can 
consider  as  part  of  the  WOE  analysis  of 
the  attainment  demonstration  is 
whether  there  will  be  additional 
emission  reductions  anticipated  that 
were  not  modeled.  Therefore,  EPA  will 
consider  the  reductions  from  these 
additional  measures  as  part  of  the  WOE 
analysis  if  the  state  adopts  the  measures 
or,  as  appropriate,  submits  an 
enforceable  commitment  to  adopt  the 
measures. 

As  an  initial  matter,  for  areas  that 
need  additional  reductions,  the  slate 
must  submit  a  commitment  to  adopt 
additional  control  measures  to  meet  the 
level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
For  purposes  of  conformity,  if  the  state 
submitted  a  commitment,  which  has 
been  subject  to  public  hearing,  to  adopt 
the  control  measures  necessary  for 
attainment  and  ROP  through  the  area's 
attainment  date  in  conformance  with 
the  December  1997  Wilson  policy,  the 
state  will  not  need  an  additional 
commitment  at  this  time.  However,  the 
slate  will  need  to  amend  its 
commitment  by  letter  to  provide  two 


things  concerning  the  additional 
measures. 

First,  the  state  will  need  to  identif\'  a 
list  of  potential  control  measures  (Irom 
which  a  set  of  measures  could  be 
selected)  that  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reductions  to  meet 
the  level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment 
Stales  need  not  commit  to  adopt  any 
specific  measures  on  their  list  at  this 
time,  but  if  they  do  not  do  so.  they  must 
affirm  that  some  combination  of 
measures  on  their  lisi  has  the  potential 
to  meet  or  exceed  the  additional 
reductions  identified  later  in  this  notice 
by  EPA.  These  measures  may  not 
involve  additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum.  "Guidanire  on  Motor 
Vehicle  Emissions  Budgets  in  One-hour 
Ozone  ,^ttainmenl  Demonstrations,  " 
from  Merrylin  Zaw-Mon,  Office  of 
Mobile  Sources,  to  Air  Division 
Directors,  Regions  I-VI.'-)  Sutes  may.  of 
course,  select  control  measures  that  do 
impose  limits  on  highway  construction, 
but  if  they  do  so,  they  must  revise  the 
budget  lo  reflect  the  effet^ts  of  specific, 
identified  measures  that  were  either 
committed  to  in  the  SIP  or  were  actually 
adopted.  Otherwise,  EPA  could  not 
conclude  that  the  submitted  motor 
vehicle  emissions  budget  would  be 
providing  for  attainment,  and  EPA 
could  not  find  it  adequate  for 
conformity  purposes. 

Second,  the  letter  should  provide  that 
the  state  will  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effects,  if  any.  of  the 
measure  or  measures  that  are  ultimately 
adopted  when  those  meatnires  are 
submitted  as  SIP  revisions  shoiUd  any  of 
the  measures  pertain  to  motor  vehicles. 

For  purposes  of  approving  the  SIP.  the 
state  will  need  an  enforceable 
commitment  that  identifies  the  dale  by 
which  the  additional  measures  will  be 
submitted,  identifies  the  percentage 
reductions  needed  of  VOC  and  NOx. 
and  provides  that  the  slate  will 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  that  includes 
the  effects,  if  any,  of  the  meastire  or 
measures  that  are  ultimately  adopted 
when  these  measures  are  submitted  as 
SIP  revisions  should  any  of  the 
measures  pertain  to  motor  vehicles.  To 


'-Memorandum.  "Ctiidance on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone  Attainment 
Demonstrations  ".  fri>m  Merryhn  Zaw-Mon.  Office 
of  .Mobile  Sources,  to  .Air  Division  Directors. 
Regions  1-Vl.  issued  November  i.  1999.  A  copy  of 
this  memorandum  may  be  found  on  EPA's  web  site 
at  bttp://wtms'  epa.gov/oms/lransp/lreqconf.blm  - 
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the  extent  the  state's  current 
commitinent  does  not  include  one  of  the 
above  items  or  to  the  extent  that  a  state 
plans  to  revise  one  of  the  above  items 
in  an  existing  commitment,  the  state 
will  need  a  new  public  hearing. 

For  areas  within  the  OTR.  such  as  the 
New  York-Northern  New  lersey-Long 
Island  nonattainment  area.  EPA  believes 
it  is  appropriate  to  provide  a  state  that 
is  relying  on  a  regional  solution  to  a 
Congressionally-rBcognized  regional  air 
pollution  problem  with  more  time  to 
adopt  and  submit  measures  for 
additional  reductions  to  EPA  than  for  a 
state  that  will  rely  on  intrastate 
measures  to  achieve  the  reductions. 
Therefore,  the  EPA  believes  that  states 
in  the  OTR  must  be  allowed  sufficient 
time  for  the  OTR  to  analyze  the 
appropriate  measures  as  well  as  time  for 
the  state  to  adopt  the  measures.  For 
these  states,  EPA  believes  it  is 
appropriate  for  them  to  commit  to  work 
through  the  OTR  to  develop  a  regional 
strategy  regarding  the  measures 
necessary  to  meet  the  additional 
reductions  identified  by  EPA  for  these 
areas.  However,  as  a  backstop,  the  state 
will  need  to  commit  to  adopt  intrastate 
measures  suRicient  to  achieve  the 
additional  reductions  if  the  regional 
measures  are  not  identified  by  the  OTR 
and  adopted  by  the  relevant  states.  For 
purposes  of  conformity,  if  the  state 
submitted  a  coibmitment  consistent 
with  the  December  1997  Wilson  policy 
and  which  has  been  subject  to  public 
hearing,  the  state  may  amend  its  current 
commitment  by  letter  to  provide  these 
assurances.  However,  before  EPA  can 
take  final  rulemaking  action  to  approve 
the  attainment  demonstration,  the  state 
will  need  to  meet  the  public  bearing 
requirements  for  the  commitment  and 
submit  it  to  EPA  as  a  SIP  revision.  The 
EPA  will  have  to  propose  and  take  final 
action  on  this  SIP  revision  before  EPA 
can  fully  approve  the  state's  attainment 
demonstration.  The  state  will  have  to 
submit  the  necessary  measures 
themselves  [and  a  revised  motor  vehicle 
emissions  budget  that  includes  the 
effects,  if  any.  of  the  measure  or 
measures  that  are  ultimately  adopted 
should  any  of  the  measures  pertain  to 
motor  vehicles)  as  a  SIP  revision  no 
later  than  October  31,  20O1. 

Guidance  on  Additional  Control 
Measures.  Much  progress  has  been 
made  over  the  past  25  years  to  reduce 
VOC  emissions  and  over  the  past  9  years 
to  reduce  NOx  emissions.  Many  large 
sources  have  been  controlled  to  some 
extent  through  RACT  rules  or  other 
emission  standartls  or  limitations,  such 
as  maximum  achievable  control 
technology  (MACT),  new  source 
performance  standards  (NSPS)  and  the 


emission  control  requirements  for 
NSR — lowest  achievable  emissions  rate 
(LAER)  and  best  achievable  control 
technology  (BACT).  However,  there  may 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductions  from  sources  that  have 
already  been  regulated.  The  EPA  has 
prepared  a  report  to  assist  states  in 
identifying  additional  measures.  This 
report  is  called  "Serious  and  Severe 
Ozone  Nonattaitunent  Areas: 
Information  on  Emissions,  Control 
Measures  Adopted  or  Planned  and 
Other  Available  Control  Measures."  The 
purpose  of  this  report  is  to  provide 
information  to  state  and  local  agencies 
to  assist  them  in  identifying  additional 
control  measures  that  could,  if  later 
determined  to  be  appropriate,  be   ' 
adopted  into  their  SlPs  to  support  the 
attaiiunent  demonstrations  for  the 
serious  and  severe  nonattairunent  areas 
under  consideration.  This  report  has 
been  added  to  the  record  for  this 
proposal. 

In  summary,  the  report  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
emissions  for  ozone  precursor  emissions 
of  NOx  and  VOCs.  This  inventory  data 
gives  an  indication  of  where  the  major 
emissions  are  coming  from  in  a 
particular  geographic  area  and  may 
indicate  where  it  will  be  profitable  to 
look  for  further  reductions.  Second,  the 
report  contains  information  on  control 
measures  for  emission  sources  of  NOx 
and  VOC  (including  stationary,  area  and 
mobile  source  measures)  for  which 
controls  may  not  have  been  adopted  by 
many  jurisdictions.  This  would  include 
many  measures  listed  among  the  control 
measures  EPA  considered  when 
developing  the  Regulatory  Impact 
Analysis  (RIA)  for  promulgation  of  the 
B-hour  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 
has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
alternative  control  techniques  (ACT) 
documents.  This  may  be  usoful  to  states 
who  may  already  specify  emission 
limits  on  existing  source  categories  to 
which  NSPS  and  MACT  for  new  sources 
apply,  but  the  current  RACT  level  of 
control  for  these  existing  sources  may 
not  match  the  level  specified  in  the 
NSPS  or  MACT  standards  for  new 
sources  or  sources  which  emit 
hazardous  air  pollutants.  Finally,  the 
report  includes  information  on  the 
control  measures  not  already  covered 
elsewhere  that  states  have  adopted,  or 
have  proposed  to  adopt  at  the  date  of 
the  report,  into  their  SIPs.  Comparison 
of  information  on  measures  alieadv 


adopted  into  others'  SIPs  may  help 
inform  states  about  reductions  that  may 
be  available  from  their  soiut:es  whose 
emissions  are  currently  not  regulated. 

Another  source  of  information  is  the 
BACT  and  LAER  determinations  that 
states  have  made  for  individual  new 
sources.  Information  on  BACT/LAER 
determinations  is  available  through 
EPA's  RACT/BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
internet  at  the  following  address: 
www.epa.gov/ttn/catc/. 

The  ACT  dociunents  for  VOC  and 
NOx  are  valuable  because  EPA  has  not 
issued  control  technique  guidelines 
(CTGs)  that  specify  the  level  of  RACT 
for  several  categories  of  sources.  For 
some  of  these  source  categories,  EPA 
has  prepared  ACT  docimients  which 
describe  various  control  technologies 
and  associated  costs  for  reducing 
emissions.  While  states  were  required  to 
adopt  RACT  for  major  sources  within 
these  source  categories,  the  ACT 
documents  may  identify  an  additional 
level  of  control  for  regulated  sources  or 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  States  are  fi-ee  to  evaluate  the 
various  options  given  and  use  the 
results  to  assist  in  formulating  their  own 
regulations. 

The  EPA  report  lists  the  various 
sources  EPA  used  to  develop  the  lists  of 
additional  measures.  These  sources 
include  an  EPA  draft  control  measure 
data  base,  state  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Conti-ol  Official's  (STAPPA/ALAPCO's) 
books  "Controlling  Nitrogen  Oxides 
under  the  Clean  Air  Act:  A  Menu  of 
Options",  and  "Meeting  the  IS-Percent 
Rate-of-Progress  Requirement  Under  the 
Clean  Air  Act:  A  Menu  of  Options", 
Califonua's  ozone  SIP  for  the  South 
Coast  and  various  ACT  documents. 

There  is  one  control  approach  which 
bears  special  mention  because  it  is 
broader  in  application  than  any  one 
specific  control  measure.  The  is  the 
approach  of  "cap  and  trade."  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  sources  are  given  emission 
allotments.  Under  a  declining  cap. 
emissions  would  be  decreased  each 
year.  Sources  may  over-control  and  sell 
part  of  their  allotments  to  other  sources 
which  under-control.  Overall,  the 
percentage  decrease  in  emissions  is 
maintained,  but  the  reductions  are  made 
where  they  are  most  economical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  California  since 
about  1992. 
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The  State  of  Illinois  has  adopted  a 
declining  cap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  future 
emissions  of  major  sources  in  the 
Chicago  area  that  in  most  cases  is  12 
percent  lower  than  baseline  emissions. 
Illinois  will  issue  a  number  of  emission 
allotments  corresponding  to  the  cap 
level  and  will  require  each  source  to 
have  VOC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  that  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  sources  that  reduce 
VOC  emissions  less  than  12  percent 
must  buy  emission  allotments.  The 
proposed  reductions  are  planned  to 
begin  in  the  next  ozone  season.  May 
2000. 

In  addition,  EPA's  draft  economic 
incentives  program  guidance  (EIP)  was 
proposed  in  September  1999.  This 
encourages  cost-effective  and  irmovative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  to 
be  successful  and  cost-effective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 
cost-effective  implementation  of 
additional  control  measures. 

Finally,  a  reduction  in  VOC  and  NOx 
emissions  can  be  achieved  through  a 
wide  range  of  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofitting  diesel  trucks 
and  buses,  and  controlling  grotmd 
service  equipment  at  airports  to  activity 
based  contiols  such  as  increased  use  of 
transit  by  utilizing  existing  Federal  tax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
implementing  programs  involving 
cleaner  burning  fuels.  The  State  of 
Texas  is  also  considering  a  rule  to 


change  the  times  during  the  day  in 
which  construction  can  occur  to  reduce 
ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  wide  range  of 
new  and  innovative  programs  teyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
significant  emission  reductions  for 
attaiiunent  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 
be  considered  as  part  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measures. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quaUty  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  Iwlieves  that  a  conunitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  to  take  action  today.  In  order 
to  approve  the  Attaiiunent 
Demonsti-ation  SIP  for  the  New  York 
Metro  Area,  EPA  believes  that  New  York 
must  submit  an  enforceable 
commitment  to  perform  a  MCR  as 
described  here.'^ 

EPA  invites  the  states  to  participate  in 
a  public  consultative  process  to  develop 
a  methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 

For  severe  areas,  the  states  must  have 
an  enforceable  commitment  to  perform 
the  MCR.  preferably  following  the  2003 
ozone  season,  and  to  submit  the  results 
to  EPA  by  the  end  of  the  review  year 
(e.g.,  by  December  31,  2003).  EPA 
believes  that  an  analysis  in  2003  would 
be  most  robust  since  some  or  all  of  the 


regional  NOx  emission  reductions 
should  be  achieved  by  that  date.  EPA 
would  then  review  the  results  and 
determine  whether  any  states  need  to 
adopt  and  submit  additional  control 
measures  for  purposes  of  attainment. 
The  EPA  is  not  requesting  that  states 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  stales  to 
make  a  commitment  that  is  specific 
enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 
upwind  states  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
to  ensure  an  area  attains  the  standard. 
Therefore,  if  EPA  determines  additional 
control  measures  are  needed  for 
attainment,  EPA  would  determine 
whether  additional  emission  reductions 
as  necejisary  from  states  in  which  the 
nonattainment  area  is  located  or  upwind 
states,  or  both.  The  EPA  would  require 
the  affected  state  or  states  to  adopt  and 
submit  the  new  measures  within  a 
period  specified  at  the  time.  The  EPA 
anticipates  that  these  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  110(k)(5)  and.  therefore,  the 
period  for  submission  of  the  measures 
would  be  no  longer  than  18  months  after 
the  EPA  finding.  A  draft  guidance 
document  regarding  the  MCR  process  is 
located  in  the  docket  for  this  proposal 
and  may  also  be  found  on  EPA's  web 
site  at  http://www.epa.gov/ttn/scram/. 

D.  In  Summary.  What  Does  EPA  Expect 
to  Happen  viith  Respect  to  Attainment 
Demonstrations  for  the  New  Yort- 
Northern  New  lersey-Long  Island  1-Hour 
Ozone  Nonattainment  AreasT 

The  following  table  shows  a  summary' 
of  information  on  what  EPA  expects 
from  the  states  which  make  up  the  New 
York-Northern  New  lersey-Long  Island 
nonattainment  area,  to  allow  EPA  to 
approve  the  1-hour  Ozone  Attainment 
[>emonstration  SIPs. 


Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  for  the  New  York-Northern 
New  Jersey-Long  island  Severe  Nonattainment  Area  in  New  York  Which  is  Located  in  the  OTR 


Req'd  no  later  than 


12/31/99. 


AcHon 


State  sutKTiits  the  following  to  EPA: 

— motor  vetiide  emissions  t)udget ' 

— Commitments-  to  do  ttte  lollowing: 

— Sut)mit  try  10/31/01  measures  lor  additional  emission  reductions  as  required  in  me  attain- 
ment demonstration  lest;  tor  additional  emission  reduction  measures  developed  througti 
the  regional  process,  tt>e  State  must  also  submit  a  commitment  (or  ttw  additional  meas- 
ures and  a  backstop  commiimeni  lo  adopt  and  submit  by  10/31/01  iniiastsle  measures  lo' 
the  emission  reductions  m  the  eveni  the  OTR  process  does  nol  recommend  measures 
tttat  produce  emission  reductions. 

—Submit  revised  SIP  S>  motor  vehide  emissions  budget  by  10/31/01  if  addrtional  meas- 
ures (due  by  10/31/01)  affect  ttie  motor  vehicle  emissions  inventory. 


■'For  purpoies  ofconforaaily,  the  state  needs  a 
comniftmeni  tliat  tus  lleen  sut^ecl  to  pulilic 
hearing.  If  the  state  has  submitted  a  commitinent 


that  has  been  &uli|flct  lo  public  bearing  and  that 
provides  for  the  adoption  of  all  measures  necessary 
for  attainmenl,  the  state  should  submit  a  letter  prior 


to  December  Jl.  1999.  amending tite 
to  include  the  MCR. 
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Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  r3r  the  New  York-Northern 
New  Jersey-Long  Island  Severe  Nonattainment  area  in  New  York  Which  is  Located  in  the  OTR— Continued 


Req'd  no  later  than 


Action 


4/15/00 

BetorB  EPA  final  rulemaking  . 


12AJ1/00  .- 


10«W)1  


Within  1  yr  after  release  of  MOBILES  model  . 

12/31/03 


— Revise  SIP  S  motor  vehicle  emissions  budget  1  year  after  MOBILES  issued'. 
— Perform  a  mid-course  review. 

— A  list  of  potential  control  measures  ttiat  could  provide  additionai  emission  reductions 
needed  to  attain  the  standard-*. 

State  submits  in  final  form  any  previous  submissions  made  in  proposed  form  by  12/31/99. 

State  submits  enforceable  commitments  for  any  atxjve-menlioned  commitments  ttiat  may 
not  yet  fiave  been  subjected  to  public  hearing. 

— State  submits  adopted  modeled  measures  relied  on  In  attainment  demonstration  and  re- 
lied on  for  POP  through  ihe  aitainmeni  year. 

— State  revises  &  submits  SIP  &  motor  vehide  emissions  tHidget  to  account  for  Tier  2  re- 
ductions as  needed  *. 

— OTR  States  submit  additional  measures  developed  through  the  regional  pmcess- 

— State  revises  SIP  &  motor  vehicle  emissions  budget  if  the  additional  measures  are  for 
motor  vehide  category. 

State  submits  revised  SIP  &  motor  vehide  emissions  budget  based  on  MOBILES. 

State  submits  to  EPA  results  of  mid-course  review. 


>  Final  budget  preferable:  however,  If  public  process  is  not  yet  complete,  then  a  proposed  budget  (the  one  undergoing  public  process)  may  be 
submitted  at  mis  time  with  a  final  budget  by  4/1 5/00.  However,  if  a  final  budget  is  signlficanHy  different  from  the  proposed  submitted  earlier,  the 
final  txjdget  must  be  submitted  by  2'i5/00  to  accommodate  the  90  day  processing  penod  pnor  to  the  5/31/00  date  by  which  EPA  must  find  the 
motor  vehicle  emissions  budget  adequate.  Note  tfiat  the  budget  can  reflect  estimated  Tier  2  emission  reductions — see  memorandum  from  Lydia 
Wegman  and  Merrylin  Zaw-Mon,  "1-Hour  Ozone  Attainment  Demonstrabons  and  Tier  2/Sulfur  Ruleniaking." 

-  As  provided  in  the  preamble  text,  tfie  state  may  clarify  by  letter  an  existing  commitment,  which  has  been  subject  to  putilic  hearing,  to  submit 
the  control  measures  needed  for  attainment.  If  the  state  has  not  yet  submitted  such  a  commitment,  the  state  should  adopt  a  commitment  after 
public  hearing.  It  the  public  heanng  process  is  not  yet  complete,  ttien  proposed  commitments  may  be  sutjmitted  at  this  time.  The  final  commit- 
ment should  be  submitted  no  later  tt^an  4/1 5/00. 

•  The  revision  for  M0BILE6  is  only  requiied  for  SIPs  that  irwiude  tfie  effects  of  Tier  2.  The  commitment  to  revise  the  SIP  after  MOBILES  may 
be  submitted  at  the  same  time  that  the  state  submits  tfie  budget  ttut  indudes  the  effects  of  Tier  2  (no  later  than  12/31/00). 

'  The  state  is  not  required  to  commit  to  adopt  any  specific  measures.  However,  if  the  state  does  not  do  so.  ttw  list  cannot  indude  any  meas- 
ures ihat  place  limits  on  highway  construction. 

■  If  the  state  submits  such  a  revision,  it  must  be  accompanied  by  a  commitment  to  revise  the  SIP  and  motor  vehicle  emissions  budget  1  year 
after  MOBILES  is  issued  (if  the  commitment  has  not  already  been  submitted). 


B.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  poUcy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
docniments  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 
doctunents  have  been  referenced  above. 
The  documents  and  their  location  on 
EPA's  web  site  are  listed  below;  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Recent  Dixnunents 

1 .  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  ModeUng  Group,  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram/. 

2.  "Serious  and  Severe  Ozone 
Nonattaiiunent  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3, 
1999.  (3zone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP,  NC. 

3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 


Attainment  Demonstrations,"  from 
Merrylin  Zaw-Mon,  Office  of  Mobile 
Sources,  to  Air  Division  Directors, 
Regions  I-VI.  November  3, 1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
traqconf.htm. 

4.  Memorandum  from  Lydia  Wegman 
and  Menylin  Zaw-Mon  to  the  Air 
Division  Directors,  Regions  l-Vl,  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/SiUfur/Sulfur  Rulemaking." 
November  8,  1999.  Web  site:  http:// 
www.epa.gov/0ms/tran5p/traqconf.htm. 

5.  Draft  Memorandiun,  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  John  Seitz.  Director, 
Office  of  Air  Quality  Planning  and 
Standards.  Web  site:  http:// 
www.epa.gov/ltn/scramy. 

6.  Memorandum,  "Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  Quahty  Planning 
and  Standards.  November  30, 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
t1pgm.html. 

Previous  Documents 

1.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model.  EPA-450/4-91-013, 
(July  1991).  Web  site:  http.// 


tvww.epa.gov/ttnyscram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA,  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NTVAQS,  EPA- 
454/B-95-007,  (June  1996).  Web  site: 
http://www.epa.gov/ttnyscramy  (file 
name:  "03TEST"). 

3.  Memorandum,  "Ozone  Attainment 
Demonstrations,"  fixim  Mary  D.  Nichols, 
issued  March  2, 1995,  Web  site:  http:/ 
/www. epa.gov/ttn/oarpg/tlpgm. html. 

4.  Memorandiun,  "Extension  of 
Attaimnent  Dates  for  Downwind 
Transport  Areas,"  issued  Jidy  16. 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

5.  December  29. 1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMio  NAAQS." 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html 

n.  EPA's  Review  and  Technical 
Information 

A.  What  Was  Included  in  New  York's 
Submittal? 

On  June  26, 1998  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  submitted  to 
EPA  a  SIP  revision  for  the  New  York 
portion  of  the  New  York-Northern  New 
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Jersey-Long  Island  Area  (described 
previously)  to  meet  requirements  related 
to  attainment  of  the  1-hour  NAAQS  for 
ozone,  referred  to  here  as  Ozone 
Attainment  Demonstration  SIP.  This 
was  fiulher  supplemented  with 
additional  documentation  on  )uly  10. 

1998.  November  27. 1998  and  April  15, 

1999,  These  submittals  included  the 
following:  Demonstration  of  Attainment 
of  the  1-hour  NAAQS  for  Ozone; 
commitments  for  future  actions; 
transportation  conformity  budgets;  3 
percent  per-annum  Rate  Of  Progress 
(ROP)  requirements  for  the  vears  2002, 
2005  and  2007  for  the  New  York  Metro 
Area;  2002,  2005  and  2007  ozone 
projection  emission  inventories;  and 
contingency  measures.  New  York  held  a 
public  hearing  on  April  30, 1998  and  re- 
opened the  comment  period  to  allow  for 
public  comment  on  subsequent 
revisions. 

These  revisions  are  intended  to  fulfill 
EPA's  Ozone  Attainment  Demonstration 
SIP  requirements  ("Ozone  Attainment 
Demonstrations,"  March  2, 1995  memo 
from  Mary  Nichols  and  "Guidance  for 
Implementing  the  1-hour  Ozone  and 
Pro-existing  PM-10  NAAQS,"  December 
29, 1997  memo  from  Richard  D. 
Wilson). 

ROP  for  Milestone  Years  2002,  2005  and 
2007 

The  December  29, 1997  Wilson  policy 
memo  required  states  to  submit  a  "SIP 
commitment  to  submit  a  plan  on  or 
before  the  end  of  2000  which,  (1) 
contains  target  calculations  for  post- 
1999  ROP  milestones  up  to  the 
attainment  date  and,  (2)  adopted 
regulations  needed  to  achieve  post  1999 
ROP  and  to  attain  the  1-hour  NAAQS." 
New  York's  submittal  included  more 
than  just  a  commitment,  it  identified  the 
target  calculations  for  the  post-1999 
ROP  milestones  for  the  years  2002,  2005 
and  2007  and  identifies  air  pollution 
control  programs  which  have  occurred 
since  New  York's  Phase  I  Ozone  SIP 
submittal,  including  control  measures 
which  have  been  adopted  or  are  to  be 
adopted  in  order  to  achieve  3  percent 
per-annum  post-1999  ROP  requirements 
up  to  the  attainment  date  of  2007. 

NOx  SIP  CaU 

New  York  identified  emission 
reduction  credits  resulting  from  the 
NOx  SIP  Call  and  is  relying  on  these 
credits  to  achieve  attaiiunent  of  the  1- 
hour  ozone  standard.  New  York 
proposed  emission  budgets  consistent 
with  the  NOx  SIP  Call  and  held  public 
bearings  on  the  proposed  budgets  on 
August  2  and  3, 1999  and  additional 
public  hearings  on  the  emission  budget 
demonstration  on  August  31, 1999  and 


September  2, 1999.  On  November  15. 
1999,  New  York's  Environmental  Board 
adopted  6  NYCRR  Part  204,  "NOx 
Budget  Trading  Program. "  This 
regulation  will  allow  New  York  to 
comply  with  the  NOx  SIP  Call.  The 
regulation  will  be  submitted  to  EPA 
after  it  becomes  effective.  New  York's 
administrative  process  takes  at  least  40 
days  from  adoption  to  effectiveness. 

Emission  Inventories 

In  addition.  New  York  provided 
projection  emission  inventories  for 
milestone  years  2002,  2005  and  2007. 

Commitments 

New  York  also  made  the  following 
commitments  in  their  Ozone  Attaiiunent 
Demonstration  SIP  revision:  (1)  To 
undertake  an  assessment  of  the  ambient 
air  quality  and  modeling  as  part  of  the 
mid-course  review  and  submit  a  report 
to  EPA,  in  the  2001/2002  time  period; 
(2)  to  review  any  future  technology 
breakthroughs  for  feasibility,  to  achieve 
any  necessary,  additional  emission 
reductions:  (3)  to  evaluate  all  control 
measures  which  are  not  currently 
implemented  (referring  to  STAPPA/ 
ALAPCO  list  of  measures)  for  potential 
future  implementation;  (4)  to  evaluate 
all  control  measures  listed  in  the 
California  Federal  Implementation  Plan 
list  of  control  measiuT!s.  and  compare 
the  stringency  of  these  measures  to 
those  already  in  place  in  New  York. 
EPA  will  further  discuss  these 
commitments  below. 

EPA  is  in  the  process  of  evaluating 
New  York's  ROP  control  strategies, 
projection  year  inventories  and 
contingency  meastires  and  will  act  on 
these  in  a  separate  Federal  Register 
notice. 

B.  What  Modeling  Did  the  States  Do  To 
Show  Attainment  of  the  J  -Hour  Ozone 
Standard? 

As  discussed  previously.  EPA's 
guidance  allows  the  states  to  use 
modeling  with  optional  WOE  analyses 
to  show  that  they  will  attain  the  1-hour 
ozone  standard.  The  goal  is  to  calculate 
how  much  ozone-forming  emissions 
need  to  be  reduced  to  meet  the  ozone 
standard  by  2007.  The  two  main  kinds 
of  emissions  that  form  ozone  are  VOCs 
and  NOx. 

,  New  leisey.  New  York  and 
Connecticut  worked  together  to  predict 
future  concentrations  of  o/one  as  a 
result  of  emission  control  programs.  The 
states  primarily  used  a  photochemical 
grid  model  called  Urban  Airshed 
Model-rV  (UAM-IV)  to  predict  ozone 
concentrations  in  the  year  2007. 

The  states  also  used  other  methods  as 
well  to  make  a  WOE  argument  that  the 


New  York-Northern  New  Jersey-Long 
Island  nonattainment  area  will  attain 
the  1-hour  ozone  standard  by  2007.  One 
of  these  methods  is  called  "design  value 
rollback."  Design  value  rollback  relies 
on  actual  measurements  of  ozone  levels 
and  information  from  the  modeling 
results  to  predit:t  future  ozone  design 
values.  The  states  also  used  air  quality 
trends  analysis,  extrapolating  changes  in 
measured  air  quality  over  the  last 
decade  to  predict  future  ozone 
concentrations. 

C  How  Did  the  States  Do 
Photochemical  Grid  Modeling? 

New  lersey.  New  York  and 
Connecticut  agreed  to  work  together  on 
the  modeling  for  the  .New  York- 
Northern  New  lersey-Long  Island 
nonattainment  area  since  parts  of  all 
three  states  are  in  the  nonattainment 
area.  They  developed  a  modeling 
protoaol.  which  Ihey  used  to  guide  their 
work.  New  York  agreed  to  perform  the 
photochemical  grid  modeling  and 
coordinate  the  effort.  Connecticut 
contributed  analysis  of  air  quality  trends 
and  New  lorsey  performed  additional 
analyses  to  support  the  WOE  for 
attainment.  All  three  states  contributed 
air  quality  and  emissions  data  and 
worked  together  on  special  analyses  like 
.selection  of  days  for  modeling. 

The  modeling  domain  included  the 
entire  .New  York  Cit>'  ozone  plume 
including  locations  downwind  in 
Connecticut,  southeast  New  York  and 
northern  New  lersey.  New  York  ran  the 
UAM-IV  model  for  the  two  episodes 
selected  by  the  states.  The  states 
reviewed  air  quality  and  weather  data 
from  1987  through  1991  to  find  periods 
representative  of  high  ozone  which 
could  be  used  for  modeling.  The  luly 
1988  and  July  1991  episodes  were 
selected  as  being  representative  of  the 
days  most  conducive  to  ozone 
formation.  Other  episodes  were 
reviewed,  but  only  the  1988  and  1991 
episodes  were  selected.  EPA  guidance 
recommends  three  episodes  from  at 
least  two  kinds  of  weather  conditions 
that  occur  with  high  ozone 
concentrations.  However.  EPA  allowed 
the  states  to  use  the  two  episodes  they 
selected  for  the  following  reasons.  The 
episodes  were  representative  of  weather 
conditions  on  over  50  percent  of  the 
high  ozone  days  and  had  some  of  the 
most  severe  ozone  days  during  the  time 
from  1987  through  1991.  In  addition, 
modeling  over  a  broader  region  was 
available  to  support  analyses  of  the  1988 
and  1991  episodes  in  the  metropolitan 
area  modeling  domain.  This  modeling  is 
referred  to  as  regional  modeling.  The 
states  used  this  regional  modeling  to 
provide  input  into  the  local  modeling 
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on  changes  in  ozone  and  ozone-forming 
chemicals  coining  into  the  modeling 
domain  from  sources  outside  the 
nonattainment  area. 

The  states  used  emission  inventories 
developed  for  the  regional  modeling  for 
the  base  year  modeling.  For  the  year 
2007  prediction  of  ozone,  the  states 
used  an  emission  inventory  that  was 
used  to  model  the  effects  of  emission 
controls  in  the  Ozone  Transport  Region. 
These  controls  included  low  emission 
vehicles  and  reductions  in  NOx  from 
major  sources  and  is  representative  of 
the  emission  reduction  plans  submitted 
by  these  states  and  the  emission 
reductions  from  EPAs  NOx  SIP  Call. 

To  model  how  the  winds  distributed 
the  pollution,  two  methods  were  tested 
and  compared  with  observed  data.  The 
method  selected  did  better  at  predicting 
where  the  highest  ozone  concentrations 
were  observed. 

The  results  of  the  modeling  for  the 
1988  and  1991  episodes  were  compared 
with  the  observed  ozone  from  those 
episodes.  The  model  performed  well, 
based  on  the  statistics  recommended  by 
EPA  giiidance.  The  model  also  did  well 
at  reproducing  the  observed  distribution 
of  ozone,  however,  the  predicted  ozone 
concentrations  exceeded  the  maximum 
monitored  concentrations.  Since  there 
are  more  modeling  grid  cells  than 
monitoring  sites,  it  is  possible  that 
higher  concentrations  could  occur 
between  monitors. 

D.  What  Were  the  Besults  of 
Photochemical  Grid  Modeling? 

The  modeling  for  the  nonattainment 
area  predicted  that  ozone  levels  in  2007 
would  exceed  the  l*hour  ozone 
standard.  The  highest  ozone  in  the 
predictions  for  2007  using  the  1988  and 
1991  weather  conditions  were  0.171 
ppm  and  0.169  ppm.  respectively.  If  the 
predicted  peaks  were  adjusted  to 
approximate  the  estimated  design 
values,  the  design  value  in  2007  would 
be  0.163  ppm,  well  over  the  0.124  ppm 
standard.  However,  the  design  value  for 
the  peak  site  from  the  area  in  and 
downwind  of  the  New  York-Northern 
New  jersey-Long  Island  area  was  less 
than  0.163  ppm  for  the  past  four  years. 
Since  some  major  controls  included  in 
the  0.163  ppm  prediction  for  2007  are 
yet  to  be  implementBd.  EPA  believes 
that  the  design  value  in  2007  is  likely 
to  be  lower  than  the  photochemical  grid 
model's  prediction  for  2007.  To 
corroborate  these  results,  the  states 
turned  to  other  methods,  namely  design 
value  rollback  and  extrapolation  of  air 
quality  trends. 


£.  What  Were  the  Results  of  the  States' 
Design  Value  Rollback  Analysis? 

The  results  depended  on  the  method 
selected.  The  states  did  several  design 
value  rollback  calctUations  using 
slightly  different  data  sets.  Some 
calculations  used  the  amount  of  ozone 
change  from  the  regional  or  local 
photochemical  grid  modeling  results. 
The  calculations  included  different 
starting  points  bom  which  the  modeling 
"rolled  back"  to  predict  the  ozone 
design  value  in  2007.  In  general,  the 
calculations  predicted  that  the  ozone 
design  value  in  2007  could  be  close  to 
or  below  the  0. 1 24  ppm  standard,  with 
results  tanging  from  as  low  as  0.122 
ppm  to  as  high  as  0.131  ppm.  The  states 
acknowledged  that  there  was  significant 
uncertainty  in  these  estimates.  New 
York  proposed  to  address  this 
uncertainty  by  committing  to  a  mid 
course  review. 

As  discussed  later  in  this  notice,  EPA 
independently  performed  a  design 
rollback  analysis  using  the  change  in 
ozone  from  1990  to  2007  from  the  local 
modeling  and  using  an  average  design 
value  from  around  1990.  However,  EPA 
performed  its  own  design  value  rollback 
analysis  with  more  robust  data  to 
account  for  fluctuations  in  the  results 
due  to  meteorology.  EPA's  results 
predict  nonattainment. 

F.  What  Were  the  Results  of  Air  Quality 
Trends  Analyses? 

States  used  data  from  the  late  1980s 
through  1997  to  attempt  to  make  a 
qualitative  argument  that  by 
extrapolating  the  1-bour  peak  ozone  and 
the  highest  design  value  in  the  airshed 
over  the  past  decade,  ozone  would 
decrease  to  less  than  the  standard  by 
2007. 

Year  to  year  trends  in  ozone  are 
aHected  by  the  number  of  days  with  hot 
weather.  Since  hot  weather  favors  ozone 
formation,  hot  summers  will  tend  to 
have  more  high  ozone  days.  Some  of  the 
trends  analyses  used  by  the  states  and 
EPA  attempt  to  factor  out  the  effects  of 
year  to  year  changes  in  weather  so  we 
can  see  effects  of  emission  changes  on 
ozone.  These  state  and  EPA  analyses 
show  that  ozone  changes  due  to 
emission  changes  have  leveled  off  in 
recent  years. 

EPA  agrees  that  ozone  will  decrease 
as  these  new  programs  are 
implemented.  However,  EPA  believes 
that  these  trends  data  are  not 
quantitative  enough  to  help  EPA 
determine  if  the  standard  will  be 
attained  in  2007.  The  design  value 
rollback  analyses  provide  more  accurate 
answers  to  the  question  about  bow 
much  ozone  air  quality  will  improve  by 


the  2007  attaiimient  date  due  to  future 
emission  reductions. 

G.  What  Are  the  Uncertainties  in  These 
Analyses? 

There  is  a  large  difference  between 
the  results  using  the  photochemical  grid 
modeling  and  methods  that  use  air 
quality  data,  like  design  value  rollback 
and  extrapolation  of  air  quality  trends. 
The  UAM-IV  predicts  concentrations  in 
2007  that  would  lead  to  a  design  value 
of  0.163  ppm  in  2007,  well  above  the 
0.124  ppm  standard.  The  predictions  for 
2007  from  design  value  rollback  range 
from  0.122  to  0.141  ppm.  Air  quality 
trends  projected  to  2007  show  ozone 
concentrations  nearing  attainment,  but 
trends  analyses  are  not  sufficient  for 
showing  attaiiunenL 

The  wide  range  of  values  from  these 
analyses  lead  EPA  to  conclude  that 
additional  assurances  are  needed  to 
conclusively  determine  that  the  New 
York's  Ozone  Attainment 
Demonstration  SIP  will  result  in 
attainment  and  EPA  will  be  able  to 
approve  these  plans. 

H.  What  Are  the  Results  of  EPA 's 
Evaluation? 

EPA  finds  that  New  York's 
Attainment  Demonstration  SIP  does  not 
conclusively  predict  attainment.  The 
New  York-Northern  New  Jersey-Long 
Island  nonattainment  area  will  need 
more  reductions  in  ozone-causing 
emissions  than  that  presented  in  New 
York's  Ozone  Attainment 
E)emonstration  SIP.  Specifically,  the 
additional  reductions  needed  is  a  3.8 
percent  reduction  in  VOCs  and  a  0.3 
percent  reduction  in  NOx.  based  on  the 
1990  emission  inventory.  This  is 
equivalent  to  reducing  emissions  in  the 
New  York-Northern  New  Jetsey-Long 
Island  ozone  nonattainment  area  by  85 
tons  of  VOC  per  summer  day  and  7  tons 
of  NOx  per  summer  day. 

EPA  determined  the  amount  of 
additional  reductions  needed  by 
performing  an  additional  analysis 
(described  later  in  this  notice]  to  better 
calculate  a  design  value  for  2007  using 
a  nationally  consistent  method  for 
serious  and  severe  ozone  nonattainment 
areas.  EPA's  analysis  included  the 
modeled  decrease  in  ozone  due  to  the 
emission  reductions  resulting  from  all 
the  adopted  and  implemented  measures, 
including  those  reductions  expected 
from  the  NOx  SIP  Call  [both  at  the 
boundaries  and  in  the  local  area).  To 
make  the  method  more  robust,  EPA 
used  a  three-year  average  of  design 
values  from  1990  through  1992  with  the 
design  value  rollback  technique.  The 
method  calculates  that  the  ozone  design 
value  in  2007  will  be  0.129  ppm.  Since 
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this  more  robust  method  predicts  a  2007 
concentration  above  the  0.124  ppm 
standard,  the  states  will  need  to  achieve 
additional  emission  reductions  to 
demonstrate  attainment. 

Then  EPA  developed  methods  for 
calculating  the  amount  of  additional 
reductions  the  states  need  to  attain  the 
ozone  standard.  Details  are  in  the 
Technical  Support  Docimient.  These 
methods  extrapolate  the  additional  VCX 
and  NOx  reductions  needed  to  reduce 
ozone  from  0.129  to  0.124  ppm.  The 
additional  reductions  described  earlier 
are  after  EPA  applied  credits  for  the  Tier 
2/Sulfur  program. 

New  York  can  use  either  VOC  or  NOx 
reductions  in  the  ROP  Plan  and  the 
Attainment  Demonstration  to  the  extent 
allowed  by  the  CAA.  This  is  because 
photochemical  grid  modeling  studies  for 
New  York  predict  that  ozone  will  be 
reduced  if  emissions  of  VtX:  or  of  NOx 
are  reduced.  When  the  states  modeled 
the  impact  of  proportionally  reducing 
emissions  of  VOC  and  NOx  together  3ie 
results  showed  that  reductions  in  VOC 
or  NOx  together  or  alone  reduces  peak 
ozone  concentrations.  The  actual 
substitution  ratio  will  vary  and  depends 
on  the  total  VtX  and  NOx  emission 
inventories. 

/.  What  Is  Needed  To  Demonstrate 
Attainment? 

In  order  to  be  more  certain  that  the 
area  will  attain  the  standard  by  2007, 
EPA  has  determined  that  the  states  will 
need  additional  measures  to  reduce 
ozone  by  0.005  more  ppm  after  all  the 
already  planned  measures  are 
implemented.  These  additional 
measures  include  Tier  2/Sulfur 
program,  the  NOx  SIP  call  and  some 
additional  local  controls. 

If  the  states  commit  to  implementing 
these  additional  reductions,  they  will 
provide  sufficient  assurance  of 
attainment  by  2007.  In  addition.  New 
York  has  committed  to  a  mid-course 
review  as  part  of  their  WOE  argiunent. 
If  New  York  adopts  these  commitments, 
this  would  account  for  any  uncertainty 
in  the  ability  of  the  states  to  show  that 
they  will  attain  the  ozone  standard  by 
2007. 

/.  How  Is  the  Tier  2/SulfuT  Program 
Needed? 

As  result  of  EPA's  review  of  the 
State's  SIP  submittal.  EPA  believes  that 
the  ozone  modeling  submitted  by  the 
State  for  the  New  York  Metro  Area  on 
which  EPA  is  proposing  to  approve  and 
disapprove-in-the-altemative  today  will 
need  the  emission  reductions  fr^m 
EPA's  Tier  2/Sulfur  program  to  attain 
the  1-hour  ozone  NAAQS.  Further.  EPA 
believes  that  the  New  York-Northern 


New  lersey-Long  Island  area  will  require 
additional  emission  reductions 
identified  by  EPA,  beyond  those  from 
EPA's  Tier  2/Sulfur  program,  to  attain 
the  1-hour  ozone  NAAQS. 

For  the  New  York  Metro  Area,  EPA  is 
proposing  to  determine  that  the 
submitted  control  strategy  does  not 
provide  for  attainment  by  the  attainment 
deadline.  However,  the  emission 
reductions  from  EPA's  Tier  2/Sulfur 
program,  which  are  not  reflected  in  the 
submitted  SIP,  will  assist  in  attaiimient. 
Because  the  New  York  Metro  Area  must 
rely  on  reductions  from  the  Tier  2/ 
Sulfur  program  in  order  to  demonstrate 
attainment,  the  effects  of  these 
standards  must  be  included  in  the  motor 
vehicle  emissions  budget  that  is 
established  for  transportation 
conformity  purposes. 

To  assist  the  State  in  the  preparation 
of  a  new  submission,  EPA  has  prepared 
an  estimate  of  the  air  quality  benefits  of 
EPA's  Tier  2/Sulfur  program  in  the  New 
York-Northern  New  Jersey-Long  Island 
nonattainment  area.  In  our  calculation, 
EPA  assumed  that  all  of  the  Tier  2/ 
Sulfiir  emissions  reductions  will 
contribute  to  the  ability  of  the  New  York 
Metro  Area  to  demonstrate  attainment. 
The  EPA  suggests  that  the  State  include 
these  calculations  as  part  of  the  WOE 
analysis  accompanying  the  adjusted 
attainment  demonstration  and  revised 
motor  vehicle  emissions  budget  for  this 
area. 

K.  What  Is  the  Status  of  New  York's 
Transportation  Conformity  Budgets? 

1 .  Conformity  Budgets  for  Milestone 
Years  2002  and  2005 

On  November  16,  1999,  EPA 
published  a  Federal  Register  document 
(64  FR  62194)  finding  that  the 
conformity  budgets  for  VOCs  and  NOx 
for  2002  and  2005  meet  the  adequacy 
criteria  contained  in  section  93.118(e)(4) 
of  the  transportation  conformity 
regulation.  EPA  will  take  action  on  the 
approvability  of  these  budgets  when  we 
act  on  the  full  2002  and  2005  ROP 
plans. 

2.  Conformity  Budgets  for  Attainment 
Year  2007 

The  EPA  has  found  that  the  motor 
vehicle  emissions  budgets  in  the 
Attainment  Demonstration  submitted  by 
New  York  is  inadequate  for  conformity 
purposes  for  Attainment  Year  2007 
(November  16.  1999.  64  FR  62194).  The 
EPA  is  proposing  to  approve  the 
Attainment  Demonstration  SIP  if  New 
York  corrects  the  deficiencies  that  cause 
the  motor  vehicle  emissions  budge)  to 
be  inadequate  and,  alternatively,  to 
disapprove  it  if  New  York  does  not 


correct  the  deficiencies.  Because  many 
states  may  shortly  be  submitting  revised 
demonstrations  with  revised  motor 
vehicle  emission  budgets,  EPA  is 
providing  a  60  day  coiimient  period  on 
this  proposed  rule.  If  New  York  submits 
a  revised  attainment  demonstration. 
EPA  will  place  the  revisions  in  the 
docket  for  this  rulemaking  and  will  post 
a  notice  on  EPA's  website  at 
www.Bpa.gov/oms/traq.  By  posting 
notice  on  the  website,  EPA  will  also 
initiate  the  adequacy  process. 

L.  What  Future  Actions  Are  Needed 
From  New  York  for  an  Approvable 
Ozone  Attainment  Demonstration  SIP? 

1.  NOx  SIP  CaU  Submittal 

Since  New  York  has  taken  credit  for 
emission  reductions  associated  with  the 
NOx  SIP  Call  occurring  in  the  New  York 
Metro  Area  for  purposes  of  the  1  -hour 
Attainment  Demonstration  SIP.  the  NOx 
SIP  Call,  which  New  York  has  adopted, 
must  be  submitted  to  EPA  as  part  of  an 
approved  1-hour  attainment 
demonstration. 

2.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

New  York  has  adopted  the  control 
measures  already  required  under  the 
CAA  for  the  New  York  Metro  Area 
classification  of  severe,  (^nerally  these 
measures  have  been  approved  by  EPA  or 
are  in  the  process  of  being  acted  on  by 
EPA.  With  the  exception  of  the  NOx  SIP 
Call,  all  measures  relied  on  in  the 
current  SIP  have  been  adopted  by  New 
York  and  will  be  approved  before  EPA 
takes  final  action  on  the  ozone 
Attairunent  Demonstration  SIP. 

3.  Additional  Measures  To  Further 
Reduce  Emissions 

New  York  must  submit  an  enforceable 
commitment  to  adopt  additional  control 
measures  to  meet  that  level  of 
reductions  identified  by  EPA  for 
attainment  of  the  1-bour  ozone 
standard.  New  York  should  submit  the 
commitment  by  December  31. 1999. 
However,  if  the  public  process  on  the 
commitment  is  not  yet  complete  by  that 
date,  it  should  submit  the  proposed 
commitment  and  submit  the  final 
commitment  as  quickly  as  possible,  but 
no  later  than  April  15.  2000. 

New  York  must  commit  to  work 
through  the  OTR  to  develop  a  regional 
strategy  regarding  the  measures 
necessary  to  meet  the  additional 
reductions  identified  by  EPA,  However. 
as  a  backstop.  New  York  will  need  to 
commit  to  adopt  intrastate  measures 
sufficient  to  achieve  the  additional 
reductions  if  the  regional  measures  are 
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not  identified  by  the  OTR  and  adopted 
by  the  relevant  states. 

4.  Attainment  Demonstration — 
Conformity  Budget — Tier  2/Sulfur 
Program  Benefit 

a.  In  order  for  EPA  to  complete  the 
adequacy  determination  by  May  31, 
2000.  New  York  should  submit  a  revised 
budget  no  later  than  December  31, 1999. 
This  revised  budget  would  be  submitted 
with  the  commitment  to  adopt  sufficient 
measures  to  address  the  required  level 
of  emission  reductions  identified  by 
EPA.  The  State  may  chose  to  include 
preliminary  Tier  2/Sulfur  program 
benefits  in  this  submittal.  If  the  State 
chooses  not  to  include  these  benefits, 
then  MetropoUtan  Planning 
Organizations  may  not  use  these 
emission  reductions  in  conformity 
determinations  until  the  State  revises 
the  budgets  to  account  for  the  Tier  2/ 
Sulfur  program  benefits. 

In  addition,  in  order  for  EPA  to  find 
the  motor  vehicle  emissions  budget 
adequate  for  conformity  purposes,  the 
State  will  need  to  identify  a  list  of 
potential  control  measures  that  could 
provide  sufficient  additional  emission 
reductions  as  identified  by  EPA.  These 
measures  may  not  involve  additional 
limits  on  highway  construction  beyond 
those  that  could  be  imposed  under  the 
submitted  motor  vehicle  emissions 
budget.  New  York  need  not  commit  to 
adopt  any  specific  measure(sj  on  their 
list  at  this  time.  In  satisfying  the 
additional  emission  reductions,  the 
State  is  not  restricted  to  the  list  and 
could  choose  other  measures  that  may 
prove  feasible.  It  is  not  necessary  for  the 
State  to  evaluate  each  and  every 
measure  on  the  list 

b  If  New  York  chooses  not  to  include 
the  Tier  2/Sulfur  program  benefits  in  its 
December  31, 1999  SIP  submittal.  New 
York  must  make  a  subsequent  SIP 
submittal  by  December  31,  2000.  This 
latter  SIP  submittal  would  incorporate 
the  Tier  2/Sulfur  program  benefits  and 
appropriately  modify  the  transportation 
conformity  budgets. 

c.  New  York  must  submit  an 
enforceable  commitment  to  revise  its 
transportation  conformity  budgets 
within  one  year  after  EPA's  release  of 
MOBILE6.  This  commitment  should  be 
submitted  to  EPA  along  with  the  other 
commitments  discussed  in  this  section, 
or  alternatively,  as  part  of  the  SIP 
revision  that  modifies  the  motor  vehicle 
emission  inventories  and  transportation 
conformity  budgets  to  include  the  Tier 
2/Sulfur  program  benefits  which  is  due 
December  31.  2000. 

d.  New  York  must  commit  to 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  if  any  of  the 


additional  emission  reductions  pertain 
to  motor  vehicle  measures.  This  must  be 
done  when  the  measures  are  submitted 
as  a  SIP  revision. 

5.  Mid  Course  Review 

While  New  York  has  submitted  a 
commitment  to  perform  a  MCR,  the 
commitment  does  not  include  a  firm 
end  date  for  this  submittal.  New  York 
must  submit  an  enforceable 
commitment  to  perform  a  MCR  as 
described  previously  by  December  31, 
1999  which  contains  a  firm  end  date. 
However,  if  the  public  process  on  the 
commitment  is  not  yet  complete  by  that 
time,  a  proposed  commitment  may  be 
submitted  at  that  time,  with  a  Snail 
enforceable  commitment  to  be 
submitted  no  later  than  April  IS,  2000. 

M.  What  Are  the  Consequences  of  Slate 
Failuze? 

This  section  explains  the  CAA 
consequences  of  state  failiu^  to  meet  the 
time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  (FIF)  if  states  fail 
to  submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan  submitted  by 
the  state.  (EPA  is  using  the  phrase 
"failure  to  submit"  to  cover  both  the 
situation  where  a  state  makes  no 
submission  and  the  situation  where  the 
state  makes  a  submission  that  we  find 
is  incomplete  in  accordance  with 
section  110(k)(l)(B)  and  40  CFR  part  51. 
appendix  V.)  For  purposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  failure  to  submit.  Thus,  the 
description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  state's  submission. 

1.  What  Are  the  CAA's  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP, 
such  as  the  Attainment  Demonstration 
SIPs,  section  1 79(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  state  fails 
to  make  the  required  submittal  which 
EPA  proposes  to  fully  or  conditionally 
approve  within  that  time.  Under  EPA's 
sanctions  regulations,  40  CFR  52.31,  the 
first  sanction  would  be  2:1  offsets  for 
sources  subject  to  the  new  source 
review  requirements  under  section  173 
of  the  CAA.  If  the  state  has  still  failed 
to  submit  a  SIP  for  which  EPA  proposes 
full  or  conditional  approval  6  months 
after  the  first  sanction  is  imposed,  the 
second  sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 


authority  under  section  1 10(m)  to 
sanction  a  broader  area,  but  is  not 
proposing  to  take  such  action  today. 

2.  What  Are  the  CAA's  FTP  Provisions 
if  a  State  Fails  To  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  state  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FTP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda,  EPA 
recognized  that  states  had  not  submitted 
attainment  demonstrations  and  were 
constrained  to  do  so  until  ozone 
transport  had  been  further  analyzed.  As 
discussed  previously,  EPA  provided  for 
states  to  submit  the  attainment 
demonstration  SIPs  in  two  phases.  In 
June  1996,  EPA  made  findings  that  ten 
stales  (including  New  York)  and  the 
District  of  Columbia  had  failed  to 
submit  the  phase  1  SIPs  for  nine 
nonattainmeni  areas.  61  FR  36292  (July 
10, 1996).  In  addition  on  May  19, 1997. 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  July  1998,  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  VIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8, 1999. 

N.  What  Am  EPA  s  Conclusions? 

EPA  has  evaluated  New  York's  1-hour 
Ozone  Attainment  Demonstration  SIP 
submittal  for  consistency  with  the  CAA, 
applicable  EPA  regulations,  and  EPA 
policy.  EPA  has  determined  that  the 
ozone  standard  in  the  New  York- 
Northern  New  Jersey-Long  Island  area 
will  not  be  achieved  until  the  states  and 
EPA  implement  some  additional 
measures,  including  Tier  2/Sulfur 
program  and  some  additional  local 
controls.  EPA  is  proposing  two 
alternative  actions  on  New  York's 
Ozone  Attainment  Demonstration  SIP, 
depending  on  whether  New  York 
submits  the  adopted  NOx  SIP  Call,  the 
revised  transportation  conformity 
budgets  and  necessary  enforceable 
commitments. 

First.  EPA  is  proposing  to  approve 
New  York's  Ozone  Attainment 
Demonstration  SIP  provided  New  York 
submits: 
— The  adopted  NOx  SIP  Call  program  as 

a  SIP  revision; 
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— An  enforceable  commitment  to  adopt 
sufficient  meastues  to  address  the 
required  level  of  emission  reductions 
identified  by  EPA; 
— ^Revised  transportation  conformity 
budgets  which  reflect  the  additional 
emission  reductions  identified  by 
EPA  for  attainment; 
— Revised  transportation  conformity 
budgets  to  include  the  Tier  2/Sulftir 
program  benefits,  if  these  benefits 
have  not  already  been  incorporated; 
— An  enforceable  comrailmeni  to  revise 
the  Attainment  Demonstration  SIP, 
including  recalculation  of  the 
transportation  conformity  budgets  (if 
any  of  the  additional  emission 
reductions  pertain  to  motor  vehicle 
measures)  to  reflect  the  adopted 
additional  measures  needed  for 
attainment; 
— ^An  enforceable  commitment  to  revise 
the  Attainment  Demonstration, 
including  transportation  conformity 
budgets,  when  MOBILE6  is  released; 
and 
— ^An  enforceable  commitment  to 
perform  a  mid  course  review  and 
submit  the  results  to  EPA  by 
December  31,  2003. 
With  respect  to  the  NOx  SIP  Call,  the 
proposed  approval  is  predicated  upon 
the  expectation  that  New  York  will 
submit  the  NOx  SIP  Call  program  prior 
to  EPA  taking  final  action  on  today's 
proposal. 

EPA  also  is  proposing  to  disapprove- 
in-the-altemative  New  York's  Ozone 
Attaiiunent  Demonstration  SIP  if  New 
York  does  not  provide  one  or  more  of 
the  identified  elements  by  the  required 
dates. 

ni.  Administrative  Requirements 

A.  Executive  Order  128B6 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fixim  review  under  Executive 
Order  12866.  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  13045 

Executive  Order  13045.  entitled 
"Protection  of  Children  fi-om 
Enviroimiental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 


effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  and 
safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  thai  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantiy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  'Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132.  Federalism 
(64  FR  43255,  August  10.  1999).  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
state  and  local  officials  in  the 
development  of  regulator)'  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executi\'e  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 


Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  stale 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agenc>' 
consults  witii  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Inis  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  becau.se  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  Thus,  the  requirements  of  section 
6  of  the  Executive  Order  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  lo  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  stale  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  CAA.  preparation 
of  a  flexibility'  analysis  would  constitute 
Federal  inquin'  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 
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The  EPA's  alternative  proposed 
disapproval  of  the  state  request  under 
section  110  and  subchapter  I,  part  D  of 
the  CAA  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  State-enforceability.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore.  EPA  certifies 
that  the  proposed  disapproval  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SlOO 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not,  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a.  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  New  York,  which  is  not  a 
small  government. 


G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  at  seq. 

Dated:  November  29,  19M. 
Jeanne  M.  Fox. 

Regional  Administrator.  Region  2. 
IFR  Doc.  99-31712  Filed  12-15-99;  8:45  am) 
SUMO  CODE  SMO-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[Region  2  OockM  No.  NJ40-205,  FRL-S5a2- 
31 

Approval  and  Promulgation  of 
Implementation  Plans:  New  Jersey; 
Ona-Hour  Ozone  Attainment 
Demonstrations  State  Implementation 
Plan  and  2007  Transportation 
Conformity  Budgets 

AGENCY:  Environmental  Protection 
Agency  (EPA  or  Agency). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
New  Jersey's  Ozone  Attaiiunent 
Demonstration  State  Implementation 
Plan  (SIP)  for  the  New  York-Northern 
New  Jersey-Long  Island  nonattaiiunent 
area(NAA)  and  the  Philadelphia. 
Wilmington.  Trenton  NAA  or  in  the 
alternative  to  disapprove  it,  depending 
on  whether  New  Jersey  submits  the 
adopted  NOx  SIP  Call,  the  revised 
transportation  conformity  budgets  and 
necessary  enforceable  commitments. 
First.  EPA  is  proposing  to  approve 
New  Jersey's  Ozone  Attainment 


Demonstration  SIP  provided  New  Jersey 
submits:  the  adopted  NOx  SIP  Call 
program  as  a  SIP  revision;  an 
enforceable  commitment  to  adopt 
sufficient  measures  to  address  the 
required  level  of  emission  reductions 
identified  by  EPA;  revised 
transportation  conformity  budgets 
which  reflect  the  additional  emission 
reductions  identified  by  EPA  for 
attainment;  revised  traiisportation 
conformity  budgets  to  include  the  Tier 
2/Sulfur  program  benefits,  if  these 
benefits  have  not  a)-eady  been 
incorporated;  an  ent'orceable 
commitment  to  revise  the  Attaiimient 
Demonstration  SIP.  including 
recalculation  of  the  transportation 
conformity  budgets  (if  any  of  the 
additional  emission  reductions  pertain 
to  motor  vehicle  measures)  to  reflect  the 
adopted  additional  measures  needed  for 
attainment;  and.  an  enforceable 
commitment  to  revise  the  Attainment 
Demonstration,  including  transportation 
conformity  budgets,  when  MOBILES 
(the  most  recent  model  for  estmating 
obile  source  emissions)  is  released. 

With  respect  to  the  NOx  SIP  Call,  the 
proposed  approval  is  predicated  upon 
the  expectation  that  New  jersey  will 
submit  the  NOx  SIP  Call  program  prior 
to  EPA  taking  final  action  on  today's 
proposal. 

EPA  also  is  proposing  to  disapprove- 
in-the-altemative  New  Jersey's  Ozone 
Attainment  Demonstration  SIP  for  the 
New  York-Northern  New  Jersey-Long 
Island  NAA  and  the  Philadelphia, 
Wilmington.  Trenton  NAA  if  New  Jersey 
does  not  provide  one  of  more  of  the 
identified  elements  by  the  required 
dates. 

DATES:  Comments  must  be  received  on 
or  before  February  14.  2000. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Acting 
Chief.  Air  Programs  Branch. 
Environmental  Protection  Agency. 
Region  2  Office,  290  Broadway,  25th 
Floor,  New  York.  New  York  10007-1866 

Copies  of  the  New  Jersey  submittals 
and  EPA's  Technical  Support  Document 
are  available  at  the  following  addresses 
for  inspection  during  normal  business 
hours:  Environmental  Protection 
Agency.  Region  2  Office.  Air  Programs 
Branch.  290  Broadway,  25th  Floor,  New 
York.  New  York  10007-1866  and  New 
Jersey  Department  of  Environmental 
Protection.  Office  of  Air  Quality 
Management.  Bureau  of  Air  Quality 
Planning.  401  East  State  Street.  CN41B. 
Trenton,  New  Jersey  08625. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Truchan,  Air  Programs  Branch. 
Environmental  Protection  Agency,  290 
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Broadway.  25th  Floor.  New  York,  New 
York  10007-1866,  (212)  637-4249 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1-hour  ozone 
national  ambient  air  qualitv  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
ozone  attainment  demonstration  SIP 
submittal  for  the  State  of  New  Jersey. 
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I.  Background  Information 

A.  What  Is  the  Basis  for  the  States 
Attainment  Demonstration  SIP? 

1 .  CAA  Requirements 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979,  EPA  promulgated 
the  1-hour  0.12  parts  per  million  (ppm) 
ground-level  ozone  standard.  44  FR 
8202  (Feb.  8.  1979).  Ground-level  ozone 
is  not  emitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compoimds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  groimd-level  ozone.  NOx  and 
VOC  are  referred  to  as  preciu^ors  of 
ozone. 

An  area  exceeds  the  l-ho\ir  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm. 


An  area  is  violating  the  standard  if.  over 
a  consecutive  three-year  period,  more 
than  three  exceedances  are  expected  to 
occur  at  any  one  monitor.  The  CAA.  as 
amended  in  1990,  required  EPA  to 
designate  as  nonattainment  any  area 
that  was  violating  the  1  -hour  ozone 
standard,  generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107|d)(4);  56  FR  56694  (Nov.  6.  1991). 
The  CAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  IBl(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  are  required  to  attain  the 
l-hoiu- standard  by  November  IS.  1999 
and  severe  areas  are  required  to  attain 
by  November  15.  2005  or  November  15. 
2007.  The  Philadelphia,  Wilmington. 
Trenton  nonattainment  area  is  classified 
as  severe  15  so  its  attainment  date  is 
November  15.  2005.  The  New  York- 
Northern  New  lersey-Long  Island 
nonattainment  area  is  classified  as 
severe  1 7  so  its  attaiiunent  date  is 
November  15.  2007. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA.  serious  and  severe  areas  were 
required  to  submit  by  November  15. 
1994  demonstrations  of  how  they  would 
attain  the  1-hour  .standard  and  how  they 
would  achieve  reductions  in  VOC 
emissions  of  9  percent  for  each  tlu^e- 
year  period  until  the  attaiimient  year 
(rate-of-progress  or  ROP).  (In  some 
cases.  NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions.)  Today,  in  this 
proposed  rule.  EPA  is  proposing  action 
on  the  attainment  demonstration  SIP 
submitted  by  State  of  New  Jersey  for  the 
Philadelphia.  Wilmington,  Trenton  and 
the  New  York-Northern  New  Jersey- 
Long  Island  nonattainment  areas.  EPA  is 
also  proposing  action  on  the  State's 
commitment  to  submit  ROP  target 
calculations  and  the  adopted  measures 
to  achieve  ROP  by  December  2000.  In 
addition,  elsewhere  in  this  Federal 
Register.  EPA  is  today  proposing  to  take 
action  on  eight  other  serious  or  severe 
1-hour  ozone  attainment  demonstration 
and,  in  some  cases.  ROP  Plan  SIPs.  The 
additional  nine  areas  are  Greater 
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Connecticut  (CTj.  Springfield  (Western 
Massachusetts)  (MA).  Baltimore  (MD), 
Metropolitan  Washington,  D.C.  (DC- 
MD-VA).  Atlanta  (GA),  Milwaukee- 
Racine  (Wl),  Chicago-Cary-Lake  County 
(IL-IN).  and  Houston-Galveston- 
Brazoria  (TX). 

In  general,  an  attaitunent 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  states  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(cK2)(A). 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attainment,  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attaijunent  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment 

Demonstration  SIP.  Notwithstanding 
significant  efforts  by  the  states,  in  1995 
EPA  recognized  that  many  states  in  the 
eastern  half  of  the  United  States  could 
not  meet  the  November  1994  time  &ame 
for  submitting  an  attaitunent 
demonstration  SIP  because  emissions  of 
NOx  and  VOCs  in  upwind  states  (and 
the  ozone  formed  by  these  emissions) 
aHected  these  nonattainment  areas  and 
the  full  impact  of  this  effect  had  not  yet 
been  determined.  This  phenomenon  is 
called  ozone  transport. 

On  March  2, 1995,  Mary  D.  Nichols, 
EPA's  then  Assistant  Administrator  for 
.Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
.administrators  acknowledging  the 
efforts  made  by  states  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals.'  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  states 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 


Transport  Assessment  Group  (OTAG)  - 
and  provided  for  the  states  to  submit  the 
attainment  demonstration  SIPs  based  on 
the  expected  time  frames  for  OTAG  to 
complete  its  evaluation  of  ozone 
transport. 

In  June  1997,  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  states  in  the  eastern 
half  of  the  coimtry  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29, 1997 
memorandum,  Richard  Wilson,  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  states  to  submit  the  following 
elements  of  their  attaitunent 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented;  (2)  a  list  of  measures 
needed  to  meet  the  remaining  ROP  Plan 
emissions  reduction  requirement  and  to 
reach  attainment:  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-1999 
ROP  Plan  and  the  control  measures 
necessary  for  attainment  and  ROP 
through  the  attainment  year  by  the  end 
of  2000:  (4)  a  commitment  to  implement 
the  SIP  control  programs  in  a  timely 
manner  and  to  meet  ROP  emissions 
reductions  and  attainment;  and  (5) 
evidence  of  a  public  hearing  on  the  state 
submittal.^  This  submission  is 
sometimes  referred  to  as  the  Phase  2 
submission.  Motor  vehicle  emissions 
budgets  can  be  established  based  on  a 
conunitment  to  adopt  the  measures 
needed  for  attainment  and  identification 
of  the  measiues  needed.  Thus,  state 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997,  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  states 
and  the  District  of  Columbia  (23 


'  Memorandum.  "Ozone  Attainment 
Demonstralions."  issued  Moich  2. 1995.  A  copy  of 
tile  (nemorandum  may  be  found  on  GPA't  web  site 
at  http://www.epa.gov/nn/oaqjg/tlpffn.hlad. 


•  Lettsr  from  Mary  A.  Gade,  Director.  Slate  of 
Uliooia  Environmental  F^lsction  Agency  to 
EnWronmenla]  Council  of  States  (ECOS)  Menibors. 
dated  April  13.  1995. 

^Memorandum.  "Guidance  for  Implementing  the 
1-Hour  Ozone  and  Pre-Existing  PM  10  NAAQS." 
issues  December  29,  1997.  A  copy  of  tills 
memorandum  may  be  feiund  oo  EPA's  web  site  at 
http://www.epa.gov/ttn/oarpg/llpgm.htmi. 


jurisdictions)  wore  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  1-hour  standard  because  they  did 
not  regulate  NO\  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7. 1997). 
The  EPA  finalized  that  rule  in 
September  1998,  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  state  to  a  level  consistent 
with  a  NO\  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27, 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call. 

3.  Time  Frame  for  Taking  Ai:tion  on 
Attainment  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  states  generally  submitted  the 
SIPs  between  April  and  October  of  1998: 
some  slates  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA,  EPA  is  required  to 
approve  or  disapprove  a  state's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and. 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register.  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  1-hour  ozone 
attainment  demonstration  SIPs  (located 
in  13  states  and  the  District  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 

4.  Options  for  Action  on  a  State's 
Attainment  Demonstration  SIP 

Depending  on  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today,  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
from  the  state. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  state's  plan 
submission.  CAA  section  llO(k).  The 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 


partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  Can  be  no  later  than  one  year 
ftTim  the  date  of  EPA's  final  conditional 
approval. 

'The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  state  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attainment,  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  state's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  dale  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enforceable 
because,  if  the  state  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  state  commits  to  submit 
additional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 
state's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  state  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  state 
submits  control  measures  that  EPA 
detennines  are  complete  or  that  are 
deemed  complete,  EPA  will  determine 
through  rulemaking  whether  the  state's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally,  EPA  has  recognized  that  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  state  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  states  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.  In  order  to 
have  a  complete  modeling 
demonstration  submission,  states 


should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1.  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  the  CAA  requires  .serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  analytical  method 
EPA  determines  to  be  as  effective.-"  The 
photcKhemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  mtjdel's  ability  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS,  an  optional  weight  of 
evidence  determination  which 
incorporates  but  is  not  limited  to  other 
analyses  such  as  air  quality  and 
emissions  trends  may  be  used  to  address 
uncertainty  inherent  in  the  application 
of  photocbemica]  grid  models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  state  must  develop  and  implement 
a  modeling  protocol.  The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (state  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
state  must  select  air  pollution  days,  i.e., 
days  in  the  past  with  bad  air  quality. 


'  The  EPA  issued  guidance  on  the  air  quality 
modeling  that  is  UMd  to  demonstrate  attainment 
with  the  1-houT  ozone  NAAQS-  See  C  S.  EPA 
(1991),  Guidoline  for  Regulatory  Application  of  the 
Urban  Airshed  Model,  EPA-45b/«-91-OI3  Ouly 
19911.  A  copy  may  be  found  on  EPA's  wetisiteat 
http://www.Bpa.gov/im/5Cram/  (file  tuune 
"UAMREG"),  See  also  U.S  EPA  119961.  Guidance 
on  Use  of  Modeled  Results  to  Demonstrate 
Atlainment  of  the  Ozone  NAAQS.  EPA-454/B-9S- 
007  (June  199e|.  A  copy  may  be  found  on  EPA's 
web  site  at  bttp.7/www.epa.'gov/ftii/9Giaiii/  (file 
name:  "OSTESTI. 


that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainmeni 
area.  Third,  the  state  needs  to  identif>' 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e..  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  large  upwind 
sources  juiit  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
state  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  anil  land/ 
water  interfaces.  Fifth,  the  state  needs  to 
generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  state 
needs  to  veriify  that  the  model  is 
properly  simiilating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model  predicted  1  -hour  daily 
maximum  coni^ntretions  in  all  grid 
cells  for  the  attainment  year  to  the  level 
of  die  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  states  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the  1- 
hour  ozone  NAAQS:  a  deterministic  test 
or  a  statistical  test. 

The  deterministic  test  requires  the 
state  to  compare  predicted  1-hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day '  to  the  attainment  level  of 
0.124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm.  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If, 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  state  models  a 


'The  initial,  "ramp-up"  days  for  each  episode  arv 
excluded  from  this  detennlnaboD. 
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very  extreme  day,  the  statistical  test 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  1-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-bour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.130  ppm.  0.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  location  on 
a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  would 
be  expected  to  occur  no  more  than  an 
average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  To  Show  Attaiiunent 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  Weight  of  evidence  determination. 

Under  a  Weight  of  evidence 
determination,  the  state  can  rely  on  and 
EPA  will  consider  factors  such  as  other 
modeled  attainment  tests,  e.g.,  a 
rollback  analysis;  other  modeled 


outputs,  e.g.,  changes  in  the  predicted 
b^uency  and  pervasiveness  of 
exceedances  and  predicted  changes  in 
the  design  value;  actual  observed  air 
quality  trends;  estimated  emissions 
trends;  analyses  of  air  quality  monitored 
data;  the  responsiveness  of  the  model 
predictions  to  further  controls;  and. 
whether  there  are  additional  control 
measures  that  are  or  will  be  approved 
into  the  SCP  but  were  not  included  in 
the  modeling  analysis.  This  list  is  not  an 
exclusive  list  of  factors  that  may  be 
considered  and  these  factors  could  vary 
from  case  to  case.  The  EPA's  guidance 
contains  no  limit  on  how  close  a 
modeled  attainment  test  must  be  to 
passing  to  conclude  that  other  evidence 
besides  an  attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  &om  being  passed,  tbe 
more  compelling  the  Weight  of  evidence 
needs  to  be. 

The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections.  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
Weight  of  evidence  needs  to  contain 
provisions  for  periodic  review  of 
monitoring,  emissions,  and  modeling 
data  to  assess  the  extent  to  which 
refinements  to  emission  control 
measures  are  needed.  The  mid-course 
review  is  discussed  in  Section  C.6. 

C.  What  is  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  Weight  of  evidence  support 
demonstrating  attainment,  the  EPA  has 
identified  tbe  following  key  elements 
which  must  be  present  in  order  for  EPA 
to  approve  or  conditionally  approve  the 
1-hoiu'  attairmient  demonstration  SIPs. 
These  elements  are  Usted  below  and 
then  described  in  detail. 

— CAA  measures  and  measures  relied 
on  in  the  modeled  attairunent 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the  state 
relied  on  in  the  SIP  submission  for 
attainment  and  ROP  plans  on  which 
EPA  is  proposing  to  take  action  on 
today. 

— NOx  reductions  affecting  boundary 
conditions. 

— Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget  which 


can  be  determined  by  EPA  to  be 
adequate  for  conformity  purposes. 

^Tier  2/Sulfur  program  benefits 
where  needed  to  demonstrate 
attainment.  Inclusion  of  reductions 
expected  from  EPA's  Tier  2  tailpipe  and 
low  sulfur-in-fuel  standards  in  the 
attainment  demonstration  and  the  motor 
vehicle  emissions  budget. 

— In  certain  areas,  additional 
measures  to  further  reduce  emissions  to 
support  the  attaiiunent  test.  Additional 
measures  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR),  or  locally 
(intrastate)  in  individual  slates. 

— Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-couise 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether  the 
adopted  control  measures  are  sufficient 
to  reach  attainment  by  the  area's 
attaiiunent  date,  or  that  additional 
control  measures  are  necessary 

1.  CAA  measures  and  measures  relied 
on  in  the  modeled  attaiimient 
demonstration  SIP 

The  states  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
from  their  1990  emissions  levels  in 
order  to  attain,  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  tmder  the  CAA  to  attain  the  1- 
hour  ozone  NAAQS. 

In  addition,  tbe  states  may  have 
included  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measures  necessary  to  achieve 
ROP  through  the  attainment  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  State's  SIP,  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  tbe  modeled  attainment 
demonstration. 

The  following  tables  present  a 
summary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  and 
severe  nonattainment  area  for  the  1-hour 
ozone  NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  measures  that 
stales  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  the  tables.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attainment,  including  the 
required  ROP  Plan  control  measures  and 
target  calculations,  before  EPA  can  issue 


a  final  full  approval  of  the  attairmient 
demonstration  as  meeting  CAA  section 
182(c)(2)  (for  serious  areas)  or  (d)  (for 
severe  areas). 

CAA  Requirements  for  Serious 
Areas 

— NSH  (OT  vex;  ana  NOs  ',  indulilog  an  odsal  ralw 
01  1  21  and  a  majoi  VOC  and  NO>  source  cutofi 
of  50  tons  per  year  (Ipy) 

— fleasonabte  AvaJlabte  Control  Tecnnctogy 
(RACT)  lor  VOC  and  N0»  ' 

—Enhanced  Inspection  and  Maintenance  (1/M)  pn>- 
gram 

—15%  volatile  organic  compound  (VOC)  plans 

— Emtsstons  inventory 

— Emission  stalerrwits 

— Perrodic  mvefltooes 

— Atlarnmenl  demonstralion 

—9  percent  ROP  plan  through  1999 

— Clean  fuels  program  or  substitute 

— Enhanced  monnormg  Photochemicai  AssessrnenI 
Monnonrig  Stations  (PAMSj 

— Stage  It  vaprx  recovery 

— AN  of  the  nonattainmeni  area  requ«ren>ents  for  se- 
rious aieaa 

— NSR,  lnclud«ig  an  offset  ratio  ol  ).3;1  and  a 
major  VOC  and  NO,  source  cutoff  of  25  lona  pe< 
year(tpy) 

—nafotmulaied  gasoline 

—9  paioaM  ROP  plan  thicKjgh  altammonl  year 

— Requlrafnent  tor  lees  for  mairy  soufcee  tor  failure 


'  Unless  the  area  has  in  effect  a  NOx  waiver 
under  section  182(f)  The  New  YorH-Noithem 
New  Jersey-Long  Islarx)  is  not  such  an  area. 

2.  NOx  Reductions  Affecting  Boundarj' 
Conditions 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  Call  on  October  27. 
1998,  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  Call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30,  1999.  The  NOx  SIP  Call  is  intended 
to  reduce  emissions  in  upwind  States 
that  significanUy  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
States  must  regulate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  three-judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  call 
rule  requiring  States  to  submit  rules  by 
September  30,  1999. 

'The  NOx  SIP  Call  rule  establishes 
budgets  for  the  stales  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Coimecticut, 
Springfield  MA,  New  'Vork-North  New 
Jersev-Long  Island  (NY-NI-CT), 
Baltimore  MD,  Philadelphia- 
WUmington-Trenton  (PA-NJ-DE-MD), 
Metropolitan  Washington,  D.C.  (DC- 


MD-VA).  Atlanta  GA,  Milwaukee- 
Racine  WI,  and  Chicago-Gar>'-Lake 
County  (IL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  Call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainment  areas  at  their  boundaries. 
For  purposes  of  developing  attaiiunent 
demonstrations,  States  define  local 
modeling  domains  that  include  both  the 
nonattainment  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeUog 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  1-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States;  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore,  EPA  believes  it  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  call  in 
areas  outside  the  local  1-hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  call  within  their 
State  but  outside  of  the  modeling 
domain.  States  must  also  adopt  control 
measures  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan. 

Accordingly.  Stales  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
thai  all  States  are  required  to  comply 
with  the  NOx  SIP  call.  If  die  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  States  wil\  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  assumed  by  the  State  inside  the 
local  modeling  domain ''  for  purposes  of 


the  modeled  attainment  demonstration 
must  be  adopted  and  submitted  as  part 
of  the  State's  1-hour  attainment 
demonstration  SIP.  It  is  only  for 
reductions  occurring  outside  the  local 
modeling  domain  that  Stales  may 
assume  implementation  of  NOx  SIP  call 
measures  and  the  resulting  boundary 
conditions. 

3  Motor  Vehicle  Emissions  Budget 
The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  bom  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP,  as  described  by  CAA  section 
176(c)(2)(A)  For  transportation 
conformity  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demomrtration  SIP.  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  tbe  level 
of  motor  vehicle  emissions  thai  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attainment  demonstration.  Therefore, 
EPA  is  proposing  to  disapprove  the 
attainment  demonstration  SIPs  for  those 
nine  areas  if  the  states  do  no!  submit 
motor  vehicle  emissions  budgets  that 
EPA  can  find  adequate  by  May  31.  2000. 
In  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May, 
.■elates  should  submit  a  budget  no  later 
than  December  31,  1999.'  If  an  area  does 
not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformity  purposes  by  May  31. 
2000,  EPA  plans  to  lake  final  action  al 
that  lime  disapproving  in  full  or  in  part 
the  area's  attainment  demonstration. 
The  emissions  budget  should  refiect  all 


"  For  tbe  puipostis  of  this  documvat.  '"local 
modeling  damain"  is  typirally  an  luban  scale 
domaiD  with  horizontal  dimensions  less  than  about 
300  km  un  ii  side,  horizontal  grid  nesolutinn  less 
than  or  equal  to  5x5  km  or  finer  The  domain  is 
large  enough  to  ensure  that  emissions  rxxurring  al 
B  am  in  the  domain's  canter  are  still  within  the 
domain  si  8  pm  the  same  day.  If  recircuiatino  of  the 
nonattainment  area's  previous  day's  emissions  is 
believed  to  contnbule  10  an  observed  problem,  the 
domaiji  is  lai^  eoougb  to  chanderize  this 


^  A  final  buHgel  is  prafemKl:  but.  if  tbe  slate 
public  hearinj;  prTx:ess  is  not  vet  complete,  tben  the 
proposvd  budget  for  public  beariog  may  tie 
subnittted.  The  adequacy  process  geDerailv  lakes  af 
least  90  days.  Therefore,  in  order  for  EPA  lo 
complete  the  edequscy  process  no  later  than  the 
end  of  May.  EPA  must  ha\'e  by  February  15-  ZOOO. 
the  final  budget  or  a  proposed  budget  thai  is 
substantially  similar  to  wtiat  tbe  final  budget  will 
be.  The  slate  must  submit  Ihe  fliiai  bmtga  bv  April 
15.  :ooa. 
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the  motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e..  measures  already 
adopted  for  the  nonattainment  area  as 
wetl  as  those  yet  to  be  adopted. 

4.  Tier  2/Sulfur  Program  Benefits 

On  May  13. 1999,  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  a  major,  comprehensive 
program  designed  to  significantly 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivans,  and  pickup  trucks) 
and  to  reduce  sulfur  in  gasoline.  Under 
the  proposed  program,  automakers 
would  produce  vehicles  designed  to 
have  very  low  emissions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide.  The  EPA  subsequently 
issued  two  supplemental  notices.  64  FR 
35112  (June  30,  1999);  64  FR  57827 
(October  27.  1999) 

These  notices  provide  1-hour  ozone 
modeling  and  monitoring  information 
that  support  EPA's  belief  that  the  Tier 
2/Sulfur  program  is  necBS.sary  to  help 
areas  attain  the  1-hour  NAAQS.  Under 
the  proposed  rule,  NOx  and  VOC 
emission  reductions  (as  well  as  other 
reductions  not  directly  relevant  for 
attairunent  of  the  1-hour  ozone 
standard)  would  occur  beginning  in  the 
2004  ozone  season  although  incentives 
for  early  compliance  by  vehicle 
manufecturers  and  refiners  will  likely 
result  in  some  reductions  prior  to  2004. 
Nationwide,  the  Tier  2/Sulfur  program 
is  projected  to  result  in  reductions  of 
approximately  800,000  tons  of  NOx  per 
year  by  2007  and  1,200,000  tons  by 
2010. 

In  the  October  27. 1999  supplemental 
notice.  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  1 7  metropolitan  areas  for 
which  the  1-hour  standard  applies  need 
the  Tier  2/Sulfur  program  reductions  to 
help  attain  the  1-hour  ozone  standard. 
The  New  York-North  New  Jersey-Long 
Island  and  Philadelphia  NAA  areas 
whose  attainment  demonstration  SIP 
EPA  is  proposing  to  approve  and 
disapprove  in-the-altemative  today  is 
included  on  that  list. 

The  EP,^  issued  a  memorandum  that 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier  2/ 
Sulfur  program  proposal.*  The 
memorandum  provides  the  tonnage 


benefits  for  the  Tier  2/Sulfur  program  in 
2007  on  a  county-by-county  basis  for  all 
counties  within  the  10  serious  and 
severe  nonattainment  areas  for  which 
EPA  is  proposing  to  take  action  today 
and  the  200S  tonnage  benefits  for  the 
Tier  2/Sulfur  program  for  each  county 
for  three  areas. 

The  EPA  also  issued  a  memorandiun 
which  explains  the  connection  between 
the  Tier  2/Sulfur  program,  motor 
vehicle  emissions  budgets  for 
conformity  determinations,  and  timing 
for  SIP  revisions  to  account  for  the  Tier 
2/Sulfur  program  benefit.''  This 
memorandum  explains  that  conformity 
analyses  in  serious  and  severe  ozone 
nonattainment  areas  can  begin 
including  Tier  2/Sulfur  program 
benefits  once  EPA's  Tier  2  rule  is 
promulgated,  provided  that  the 
attainment  demonstration  SIPs  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2  rule  benefits. 
For  areas  that  require  all  or  some 
portion  of  the  Tier  2  rule  benefits  to 
demonstrate  attainment  but  have  not  yet 
included  the  benefits  in  the  motor 
vehicle  emissions  budgets,  EPA's 
adequacy  finding  will  include  a 
condition  that  conformity 
determinations  may  not  take  credit  for 
Tier  2  imtil  the  SIP  budgets  are  revised 
to  reflect  Tier  2  benefits.  See  EPA's 
memorandum  for  more  information. 

For  the  New  York-North  New  Jersey- 
Long  Island  area.  Philadelphia- 
Wilmington-Trenton.  Baltimore. 
Atlanta,  and  Houston  nonattainment 
areas,  the  EPA  is  proposing  to  determine 
that  additional  emission  reduction 
beyond  those  provided  by  the  SIP 
submission  are  necessary  for  attairunent. 
With  the  exception  of  the  Atlanta 
nonattainment  area,  a  portion  of  that 
reduction  will  be  achieved  by  EPA's 
Tier  2/Sulfur  program,  which  EPA 
expects  to  finalize  shortly.  States  that 
need  to  rely  in  whole  or  in  part  on  the 
Tier  2  benefits  to  help  demonstrate 
attairmient  will  need  to  adjust  the 
demonstration  for  their  SIP  submission, 
emission  inventories  and  motor  vehicle 
emissions  budgets  to  include  the  Tier  2/ 
Sulfur  program  reductions  in  order  for 
EPA  to  approve  the  SIP  submittal.  The 
submittal  requirement  including  the 
analysis  to  make  that  submission  is 
described  in  the  two  memoranda  cited. 
States  may  use  the  tonnage  benefits  and 
guidance  in  these  memoranda  to  make 
these  adjustments  to  the  SIP  submission 


*  Mflmorandum.  "  1-Hour  Ozooa  AttainnMint 
0emoD5tiatioa5  and  Tier  iiySuifur  Rulemaking" 
from  Lydia  Wtfgman.  Office  of  Air  Quality  Ptarming 
and  Slandards  and  Merrytin  Zaw-Moo,  Office  of 
Mobile  Sources  to  the  Air  Division  Otnctnn, 
Re^QOs  l-VJ.  issued  November  8.  1999.  A  copy  of 
this  memoniidum  may  be  found  on  EPA's  web  site 
at  httpj/wymif. 9pa.gov/oms/tmnsp/tnqconfJitBii. 


^Memoraoduin.  "t^dance  on  Motor  Vehicle 
Emissions  Budgets  m  One-Hour  Ozone  Attainment 
Demonstrations",  from  Merrytin  Zaw-Mon.  Office 
of  Mobile  Sotirces,  to  Air  Division  Directors. 
Regions  I- VI,  issued  November  3.  1 999.  A  copy  of 
this  meinorandum  may  be  found  on  EPA's  web  site 
at  http'J/www.epa.gav/oms/tionsp/tmtconf.btmi. 


and  motor  vehicle  emission  budgets. 
The  EPA  encoiu^es  states  to  submit 
these  SIP  revisions  by  December  31, 

1999  to  allow  EPA  to  include  them  in 
the  motor  vehicle  emissions  budget 
adequacy  determinations  which  need  to 
be  completed  by  May  31,  2000. 
Alternatively,  these  revisions  should  be 
submitted  by  July  2000  for  serious 
nonattaitunent  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fall  of  2000.  For  severe 
nonattainment  areas,  these  revisions 
should  be  submitted  by  December  31, 
2000. 

A  number  of  areas  for  which  the  EPA 
is  not  proposing  to  determine  that 
additional  emission  reduction  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attairunent  will  be 
taking  a  partial  credit  for  Tier  2  when 
they  use  credit  from  national  low 
emissions  vehicles  (NLEV)  in  their 
attairmient  demonstration.  These 
nonattainment  areas  are  the  Milwaukee- 
Racine.  Chicago-Gary-Lake  0)unty  and 
Metropolitan  Washington,  D.C.  areas.  By 
regulation,  the  NLEV  standards  do  not 
extend  beyond  the  2003  model  year 
imless  EPA  promulgates  Tier  2  vehicle 
standards  at  least  as  stringent  as  the 
NLEV  standards.  See  40  CFR  86.1701- 
99(c).  Thus,  the  emission  reductions 
relied  upon  from  2004  and  later  model 
year  NLEV  vehicles  will  actually  be  due 
to  the  promulgation  of  the  Tier  2 
standards,  either  through  the  extension 
of  the  NLEV  program  or  a  portion  of  the 
reduction  from  vehicles  meeting  the 
Tier  2  standards. 

Like  all  the  other  SIPs  that  rely  on 
Tier  2  reduirtions  in  order  to 
demonstrate  attainment,  the  attairunent 
demonstrations  for  the  Milwaukee- 
Racine.  Chicago-Cary-Lake  County  and 
Metropolitan  Washington,  D.C.  areas 
must  be  revised  to  estimate  the  effects 
of  Tier  2  according  to  our  policy  before 
EPA  can  take  final  action  approving 
such  attainment  demonstrations.  Until 
the  SIPs  are  revised  to  include  full  Tier 
2  credit,  EPA  can  determine  by  May  31, 

2000  that  a  motor  vehicle  emissions 
budget  is  adequate  if  the  budget  would 
be  otherwise  adequate.  No  conditions 
need  be  placed  on  such  adequacy 
determinations  since  the  budgets  in 
such  SIPs  already  include  reductions 
equivalent  to  the  amount  of  emission 
reductions  the  areas  will  be  relying  on 
bom  Tier  2  by  virtue  of  the  NLEV 
reductions  included  in  the  budgets. 

Revisions  to  the  Motor  Vehicle 
Emissions  Budget  and  the  Attainment 
Demonstration  When  EPA  Issues  the 
MOBILE6  Model.  Within  one  year  of 
when  EPA  issues  the  MOBILE6  model 
for  estimating  mobile  sotux:e  emissions 
which  takes  into  account  the  enussions 
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benefit  of  EPA's  Tier  2/Sulfur  program, 
states  will  need  to  revise  their  motor 
vehicle  emissions  budgets  in  their 
attairunent  demonstration  SIPs  if  the 
Tier  2/Sulfur  program  is  necessary  for 
attainment.  In  addition,  the  budgets  wnll 
need  to  be  revised  using  MOBILE6  in 
those  areas  that  do  not  need  the  Tier  2/ 
Sulfur  program  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  will  work  with  states  on  a 
case-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficiency  of  the  attairmient 
demonstration. 

States  described  in  the  paragraph 
above  will  need  to  submit  an 
enforceable  commitment  in  the  near 
term  to  revise  their  motor  vehicle 
emissions  budget  within  one  year  after 
EPA's  release  of  M0BILE6.  This 
commitment  should  be  submitted  to 
EPA  along  with  the  other  commitments 
discussed  elsewhere  in  this  notice,  or 
alternatively,  as  pari  of  the  SIP  revision 
that  modifies  the  motor  vehicle 
emission  inventories  and  budgets  to 
include  the  Tier  2/SuIfiu-  program 
benefits  needed  in  order  for  EPA  to 
approve  the  SIP  submittal. 

5.  Additional  Measures  to  Further 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
attainment  demonstrations  for  New 
York-North  New  Jersey-Long  Island: 
Baltimore:  Philadelphia-Wilmington- 
Trenton;  Houston  and  Atlanta,  even 
considering  the  Tier  n/Sulfur  program 
reductions  and  the  Weight  of  evidence, 
will  not  achieve  attainment  without  the 
application  of  additional  emission 
control  measures  to  achieve  additional 
emission  reductions.  Thus,  for  each  of 
these  areas.  EPA  has  identified  specific 
tons  per  day  emissions  of  NOx  and/or 
VOC  that  must  be  reduced  through 
additional  control  measures  in  order  to 
demonstrate  attainment  and  to  enable 
EPA  to  approve  the  demonstration.  The 
need  for  additional  emission  reductions 
is  generally  based  on  a  lack  of  sufficient 
compelling  evidence  that  the 
demonstration  shows  attainment  at  the 
current  level  of  adopted  or  planned 
emission  controls.  "This  is  discussed  in 
detail  below  for  the  State  of  New  Jersey. 
The  method  used  by  EPA  to  calculate 
the  amount  of  additional  reductions  is 
described  in  a  technical  support 
dcxrument  located  in  the  record  for  this 
proposed  rule.  Briefly,  the  method 
makes  use  of  the  relationship  between 
ozone  and  its  precursors  (VOC  and 
NOx)  to  identify  additional  reductions 
that,  at  a  minimum,  would  bring  the 
model  predicted  fijture  ozone 
concentration  to  a  level  at  or  below  the 


standard.  The  relationship  is  derived  by 
comparing  changes  in  either  ( 1 )  the 
model  predicted  ozone  to  changes  in 
modeled  emissions  or  (2)  in  observed  air 
quality  to  changes  in  actual  emissions. 

The  EPA  is  not  requesting  that  states 
perform  new  photochemical  grid 
modeling  to  assess  the  full  air  quality 
impact  of  the  additional  reductions  that 
would  be  adopted.  Rather,  as  described 
above,  one  of  the  factors  that  EPA  can 
consider  as  part  of  the  Weight  of 
evidence  analysis  of  the  attainment 
demonstration  is  whether  there  will  be 
additional  emission  reductions 
anticipated  that  were  not  modeled. 
Therefore,  EPA  will  consider  the 
reductions  from  these  additional 
measures  as  part  of  the  Weight  of 
evidence  analysis  if  the  state  adopts  the 
measures  or.  as  appropriate,  submits  an 
enforceable  commitment  to  adopt  the 
measures. 

As  an  initial  matter,  for  areas  that 
need  additional  measures,  the  state 
must  submit  a  commitment  to  adopt 
additional  control  measures  to  meet  the 
level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
For  purposes  of  conformity,  if  the  State 
submitted  a  commitment,  which  has 
been  subject  to  pubUc  hearing,  to  adopt 
the  control  measures  necessary  for 
attainment  and  ROP  through  the  area's 
attainment  date  in  conformance  with 
the  December  1997  Wilson  policy,  the 
State  will  not  need  an  additional 
commitment  at  this  time.  However,  the 
state  will  need  to  amend  its 
commitment  by  letter  lo  provide  two 
things  concerning  the  additional 
measures. 

First,  the  Stale  will  need  to  identify  a 
list  of  potential  control  measures  (from 
which  a  set  of  measures  could  be 
selected)  that  when  implemented, 
would  be  expected  to  provide  sufficient 
adilitionaj  emission  reductions  to  meet 
the  level  of  reductions  that  EPA  has 
identified  as  necessary*  for  attainment. 
Stales  need  not  commit  to  adopt  any 
specific  meastires  on  their  list  at  this 
time,  but  if  they  do  not  do  so.  they  must 
affirm  that  some  combination  of 
measures  on  their  list  has  the  potential 
to  meet  or  exceed  the  additional 
reductions  identified  later  in  this  notice 
by  EPA.  These  measures  may  not 
involve  additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum.  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attairunent  Demonstrations," 
from  Merrylin  Zaw-Mon,  Office  of 
Mobile  Sources,  to  Air  Division 
Directors.  Regions  I-VI").  States  may.  of 
course,  select  control  measures  that  do 


impose  limits  on  highway  construction, 
but  if  they  do  so.  they  must  revise  the 
budget  to  reflect  the  effects  of  specific, 
identified  measures  that  were  either 
committed  lo  in  the  SIP  or  were  actually 
adopted.  Otherwise.  EPA  could  not 
conclude  thai  the  submitted  motor 
vehicle  emissions  budget  would  be 
providing  for  attainment,  and  EPA 
could  not  find  it  adequate  for 
conformity  purposes. 

Second,  the  letter  should  provide  that 
the  state  will  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effects,  if  any.  of  the 
measure  or  measures  that  are  ultimately 
adopted  when  those  measures  are 
submitted  as  SIP  revisions  should  any  of 
the  measures  pertain  to  motor  vehicles. 

For  purposes  of  approving  the  SIP.  the 
state  will  need  an  enforceable 
commitment  that  identifies  the  date  by 
which  the  additional  measures  will  be 
submitted,  identifies  the  percentage 
reductions  needed  of  VOC  and  NOx, 
and  pro\ides  that  the  State  will 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  that  includes 
the  effects,  if  any,  of  the  measure  or 
measiu-es  that  are  ultimately  adopted 
when  these  measiues  are  submitted  as 
SIP  revisions  should  any  of  the 
measures  pertain  to  motor  vehicles.  To 
the  extent  the  State's  tnirrenl 
commitment  does  not  include  one  of  the 
above  items  or  to  the  extent  that  a  State 
plans  to  revise  one  of  the  above  items 
in  an  existing  commitment,  the  State 
will  need  a  new  public  hearing. 

For  areas  withm  the  OTR,  such  as 
New  Jersey.  EPA  believes  it  is 
appropriate  lo  provide  a  state  that  is 
relying  on  a  regional  solution  to  a 
Congressionally-recognized  regional  air 
pollution  problem  with  more  time  to 
adopt  and  submit  measiues  for 
additional  reductions  lo  EPA  than  for  a 
state  that  will  rely  on  intrastate 
measures  to  achieve  the  reductions. 
Therefore,  the  EPA  believes  that  states 
in  the  OTR  must  be  allowed  sufficient 
time  for  the  OTR  to  analyze  the 
appropriate  measures  as  well  as  time  for 
the  state  to  adopt  the  measures.  For 
these  states.  EPA  believes  it  is 
appropriate  for  them  lo  commit  lo  work 
through  the  OTR  to  develop  a  regional 
strateg>'  regarding  the  measures 
necessary  lo  meet  the  additional 
reductions  identified  by  EPA  for  these 
areas.  However,  as  a  backstop,  the  stale 
will  need  to  commit  to  adopt  intrastate 
measures  sufficient  lo  achieve  the 
additional  reductions  if  the  regional 
measures  are  not  identified  by  the  OTR 
and  adopted  by  the  relevant  states.  For 
purposes  of  conformity,  if  the  Stale 
submitted  a  commitment  consistent 
with  the  December  1997  Wilson  polic>' 
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and  which  has  been  subject  to  public 
hearing,  the  State  may  amend  its  current 
commitment  by  letter  to  provide  these 
assurances.  However,  before  EPA  can 
take  final  rulemaking  action  to  approve 
the  attainment  demonstration,  the  state 
will  need  to  meet  public  hearing 
requirements  for  the  commitment  and 
submit  it  to  EPA  as  a  SIP  revision.  The 
EPA  will  have  to  propose  and  take  final 
action  on  this  SIP  revision  before  EPA 
can  Fully  approve  the  State's  attaiiunent 
demonstration.  The  State  will  have  to 
submit  the  necessary  measures 
themselves  {and  a  revised  motor  vehicle 
emissions  budget  that  includes  the 
effects,  if  any.  of  the  measure  or 
measures  that  are  ultimately  adopted 
should  any  of  the  measures  pertain  to 
motor  vehicles)  as  a  SIP  revision  no 
later  than  October  31.  2001. 

Guidance  on  Additional  Control 
Measures.  Much  progress  has  been 
made  over  the  past  25  years  to  reduce 
VOC  emissions  and  over  the  past  9  years 
to  reduce  NOx  emissions.  Many  large 
sources  have  been  controlled  to  some 
extent  through  RACT  rules  or  other 
emission  standards  or  limitations,  such 
as  maximum  achievable  control  . 
technology  (MACT),  new  source 
performance  standards  (NSPS)  and  the 
emission  control  requirements  for 
NSR — lowest  achievable  emissions  rate 
(LAER)  and  best  achievable  control 
technology  (BACT).  However,  there  may 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductions  from  sources  that  have 
already  been  regulated.  The  EPA  has 
prepared  a  report  to  assist  states  in 
identifying  additional  measures.  This 
report  is  called  "Serious  and  Severe 
Ozone  Nonattainment  Areas: 
Information  on  Emissions.  Control 
Measures  Adopted  or  Planned  and 
Other  Available  Control  Measures."  The 
purpose  of  this  report  is  to  provide 
information  to  state  and  local  agencies 
to  assist  them  in  identifying  additional 
control  measures  that  could,  if  later 
determined  to  be  appropriate,  be 
adopted  into  their  SIPs  to  support  the 
attaiiunent  demonstrations  for  the 
serious  and  severe  nonattainment  areas 
under  consideration.  This  report  has 
been  added  to  the  record  for  this 
proposal. 

In  summary,  the  report  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
emissions  for  ozone  precursor  emissions 
of  NOx  and  VOCs.  This  inventory  data 
gives  an  indication  of  where  the  major 
emissions  are  coming  from  in  a 
particular  geographic  area  and  may 
indicate  where  it  will  be  profitable  to 
look  for  further  reductions.  Second,  the 


report  cantains  inibimation  on  control 
measures  for  emission  sources  of  NOx 
and  VOC  (including  stationary,  area  and 
mobile  source  measures)  for  which 
controls  may  not  have  been  adopted  by 
many  jurisdictions.  This  would  include 
many  measures  Usted  among  the  control 
measures  EPA  considered  when 
developing  the  Regulatory  Impact 
Analysis  (RIA)  for  promulgation  of  the 
8-hour  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 
has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
alternative  control  techniques  (ACT) 
doctunents.  This  may  be  useful  to  states 
who  may  already  specify  emission 
limits  on  existing  source  categories  to 
which  NSPS  and  MACT  for  new  sources 
apply,  but  the  current  RACT  level  of 
control  for  these  existing  sources  may 
not  match  the  level  specified  in  the 
NSPS  or  MACT  standards  for  new 
sources  or  soiuces  which  emit 
hazardous  air  pollutants.  Finally,  the 
report  includes  information  on  the 
control  measures  not  already  covered 
elsewhere  that  states  have  adopted,  or 
have  proposed  to  adopt  at  the  date  of 
the  report,  into  their  SIPs.  Comparison 
of  information  on  measures  already 
adopted  into  others'  SIPs  may  help 
inform  states  about  reductions  that  may 
be  available  from  their  sources  whose 
emissions  are  currently  not  regulated. 

Another  source  of  information  is  the 
BACT  and  LAER  determinations  that 
states  have  made  for  individual  new 
sources.  Information  on  BACT/LAER 
determinations  is  available  through 
EPA's  RACT/BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
Internet  at  the  following  address: 
www.epaugov/ttn/catc/. 

The  ACT  documents  for  VOC  and 
NOx  are  valuable  because  EPA  has  not 
issued  control  technique  guidelines 
(CTGs)  that  specify  the  level  of  RACT 
for  several  categories  of  sources.  For 
some  of  these  source  categories.  EPA 
has  prepared  ACT  documents  which 
describe  various  control  technologies 
and  associated  costs  for  reducing 
emissions.  While  states  were  required  to 
adopt  RACT  for  major  sources  within 
these  source  categories,  the  ACT 
documents  may  identify  an  additional 
level  of  control  for  regulated  sources  or 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  States  are  free  to  evaluate  the 
various  options  given  and  use  the 
results  to  assist  in  formulating  their  own 
regulations. 

The  EPA  report  lists  the  various 
sources  EPA  used  to  develop  the  Usts  of 
additional  measures.  These  sources 
include  an  EPA  draft  control  measure 


data  base.  State  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Control  Official's  (ST/>lPPA/ALAPCO's) 
books  "Controlling  Nitrogen  Oxides 
under  the  Clean  Air  Act:  A  Menu  of 
Options",  and  "Meeting  the  15-Percent 
Rate-of-Progress  Requirement  Under  the 
Clean  Air  Act:  A  Menu  of  Options". 
California's  ozone  SIP  for  the  South 
Coast  and  various  ACT  docimients. 

There  is  one  control  approach  which 
bears  special  mention  because  it  is 
broader  in  application  than  any  one 
specific  control  measure.  That  is  the 
approach  of  "cap  and  trade."  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  sources  are  given  emission 
allotments.  Under  a  declining  cap, 
emissions  would  be  decreased  each 
year.  Sources  may  over-control  and  sell 
part  of  their  allotments  to  other  sources 
which  under-control.  Overall,  the 
percentage  decrease  in  emissions  is 
maintained,  but  the  reductions  are  made 
where  they  are  most  economical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  CaUfomia  since 
about  1992. 

The  State  of  Illinois  has  adopted  a 
declining  cap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  fiiture 
emissions  of  major  sources  in  the 
Chicago  area  that  in  most  cases  is  12 
percent  lower  than  baseline  emissions. 
Illinois  will  issue  a  number  of  emission 
allotments  corresponding  to  the  cap 
level  and  will  require  each  source  to 
have  VOC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  that  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  sources  that  reduce 
VOC  emission  less  than  1 2  percent  must 
buy  emission  allotments.  The  proposed 
reductions  are  planned  to  begin  in  the 
next  ozone  season.  May  2000. 

In  addition,  EPA's  draft  economic 
incentives  program  guidance  (EIP)  was 
proposed  in  September  1999.  This 
encourages  cost-effective  and  innovative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  to 
be  successful  and  cost-effective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 
cost-effective  implementation  of 
additional  control  measures. 

Finally,  a  reduction  in  VOC  and  NOx 
emissions  can  be  achieved  through  a 
wide  range  of  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofitting  diesel  trucks 
and  buses,  and  controlUng  ground 
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service  equipment  at  airports  to  activity 
based  controls  such  as  increased  use  of 
transit  by  utilizing  existing  Federal  tax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
implementing  programs  involving 
cleaner  burning  fuels  The  State  of 
Texas  is  also  considering  a  nde  to 
change  the  times  during  the  day  in 
which  construction  can  occur  to  reduce 
ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  wide  range  of 
new  and  iimovative  programs  beyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
significant  emission  reductions  for 
attainment  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 
be  considered  as  part  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measiu^s. 

6,  Mid-Course  Review 

A  mid-course  review  (MCR)is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  believes  that  a  conunitment 
to  perform  a  MCR  is  a  critical  element 


of  the  Weight  of  evidence  analysis  for 
the  attainment  demonstration  on  which 
EPA  is  proposing  to  take  action  today. 
In  order  to  approve  the  attaiiunent 
demonstration  SIP  for  the  Philadelphia. 
Wilmington.  Trenton  and  the  New  York- 
Northern  New  lersey-Long  Island 
nonattainment  areas.  EPA  believes  that 
the  state  must  submit  an  enforceable 
commitment  to  perform  a  MCR  as 
described  here,  i" 

EPA  invites  the  states  to  participate  in 
a  public  consultative  process  to  develop 
a  methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 

For  severe  areas,  the  states  must  have 
an  enforceable  commitment  to  perform 
the  MCR  preferably  following  the  2003 
ozone  season,  and  to  submit  the  results 
to  EPA  by  the  end  of  the  review  year 
(e.g..  by  December  31.  2003).  EPA 
believes  that  an  analysis  in  2003  would 
be  most  robust  since  some  or  all  of  the 
regional  NOx  emission  reductions 
should  achieved  by  that  date,  EPA 
would  then  review  the  results  and 
determine  whether  any  states  need  to 
adopt  and  submit  additional  control 
measures  for  purposes  of  attainment. 
The  EPA  is  not  requesting  that  states 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  states  to 
make  a  commitment  that  is  specific 
enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 


upwind  states  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
to  ensure  an  area  attains  the  standard. 
Therefore,  if  EPA  determines  additional 
control  measures  are  needed  for 
attainment,  EPA  would  determine 
whether  additional  emission  reductions 
as  necesiiary  from  states  in  which  the 
nonattaiiunent  area  is  located  or  upwind 
states,  or  both.  The  EPA  would  require 
the  affected  state  or  states  to  adopt  and 
submit  the  new  measures  within  a 
period  specified  at  the  time.  The  EPA 
anticipates  that  these  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  110{k)(S)  and.  therefore,  the 
period  for  submission  of  the  measures 
would  be  no  longer  than  18  months  after 
the  EPA  finding.  A  draft  guidance 
document  regarding  the  MCR  process  is 
located  in  the  docket  for  this  proposal 
and  may  also  be  found  on  EPA's  web 
site  at  http://www.epa.gov/ttn/scmm. 

D.  In  Summary,  What  Does  EPA  Expect 
to  Happen  with  Respect  to  Attainment 
Demonstrations  for  the  New  York- 
Northern  New  lersey-Long  Island  Area, 
and  the  Philadelphia,  Wilmington, 
Trenton  Area  1-Hour  Ozone 
Nonattainment  Areas? 

The  following  table  shows  a  siunmary 
of  information  on  what  EPA  expects 
from  stales  to  allow  EPA  to  approve  the 
1-hour  ozone  attaiiunent  demonstration 
SIPs. 


Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  for  the  New  York-Northern 
New  Jersey-Long  Island  and  Philadelphia,  Wilmington,  Trenton  Severe  Nonattainment  Area  in  New  Jer- 
sey Which  is  Located  in  the  OTR 


Ftoquired  no  later  Itian: 


12/31/99 


4/1SA)0  

Before  EPA  final  ntlemakinB 

12/31/00  

10/31/01    

Wittiin  1  yr  after  release  of 
MOBILES  model. 


Atibon 


State  submits  trie  (ollowng  to  EPA: 
— motor  vehicle  emissioos  tHJdget ' 
—Commitments  -  to  do  the  following: 
—Submit  by  10/31/01  measures  for  additiooal  emission  reductions  as  required  In  the  attainment  demonstra- 
tion test:  tor  additional  emission  reduction  measures  developed  through  me  regional  ptocsss.  ttie  Stale 
must  also  submit  a  oommitmeni  for  the  additional  measures  and  a  bac*slop  commitment  to  adopt  and 
submit  by  10/31/01  intrastate  measures  for  the  emission  reductions  in  the  event  the  OTR  process  does  not 
recommend  measures  that  produce  emission  reductions. 
—Submit  revised  SIP  &  motor  vehicle  emissions  Budget  by  10/31/01  if  aiMMonal  measures  (due  by  1(V31/ 

01 )  affect  ttie  motor  vehicle  emissions  inventory 
—Revise  SIP  &  motor  vehicle  emissions  budget  1  year  after  MOBILES  issued.' 
— Perform  a  mid-course  review.-* 
—A  list  of  potential  control  measures  that  could  provide  additional  emission  reductions  needed  lo  attain  the 
standard  4 

State  submits  in  final  form  any  previous  submissions  made  in  proposed  forni  by  12/31/99. 
State  submits  enforceable  commitments  tor  any  above-mentioned  commitments  that  may  not  yet  have  been  sub- 
jected to  public  heanng. 
—State  submits  adopted  modeled  measures  relied  on  in  attainment  deriKinstration  and  relied  on  for  HOP  thixxioh 

tf>e  attainment  year 
— State  revises  &  submits  SIP  &  motor  vehicle  emissions  budget  lo  account  for  Tier  2  reductions  as  needed 
— OTR  States  submit  additional  measures  developed  ifiroogh  the  regional  process. 

—State  revises  SIP  S  motor  vehicle  emissions  budget  if  the  additional  measures  are  lor  motor  vehicle  category. 
Stale  submits  revised  SIP  &  motor  vehicle  emissions  budget  based  on  MOBILES. 


"^Fdt  purposes  of  coufonnity,  tlu  itate  omds  a 
commltmanl  that  has  been  subfect  (o  public 
heariog.  If  the  state  tuu  submitted  a  commitment 


ttiat  has  been  subject  to  public  hearing  and  thai 
provides  for  the  adoption  of  all  measures  necessary 
for  attainment,  the  state  should  submit  a  letter  prior 


to  Oecsmber  31.  IBBQ.  amending  the  commitment 
to  inclnde  the  MCR, 
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Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  for  the  New  York-Northern 
New  Jersey-Long  island  and  Philadelphia.  Wilmington.  Trenton  Severe  Nonattainment  Area  in  New  Jer- 
sey Which  is  Located  in  the  OTR — Continued 


Required  no  laier  than: 


Action 


12/31/03  Stale  submits  to  EPA  results  of  mid-course  review 


'  Final  budget  preferable,  however,  it  public  process  is  not  yet  complete,  then  a  proposed  budget  (the  one  undeigoing  public  process)  may  be 
submitted  at  this  time  with  a  final  budget  by  4/1 5/0O.  However,  if  a  final  budget  is  stgnlficantty  different  from  the  proposed  submitted  earlier,  the 
rmat  budget  must  be  submitted  by  2/15/00  to  accommodate  ttie  90  day  processing  period  pnor  to  the  5,'31/00  date  by  which  EPA  must  find  the 
motor  vehicle  emissions  budget  adeouate.  Note  that  the  budget  can  reflect  estimated  Tier  2  emission  reductions — see  memorandum  from  Lydia 
Wegman  and  Merryim  Zaw-Mon.  "1-Hour  Ozone  Attainment  Demonstrations  and  Tier  2/Sulfur  Rulemaking." 

^  As  provided  in  the  preambie  text,  the  state  may  cterify  by  letter  an  existing  commitment,  which  has  been  subject  to  public  hearing,  to  submit 
the  control  measures  needed  lor  attainment.  If  the  state  has  not  yet  sut>mitled  such  a  commitment,  the  state  should  adopt  a  commitment  after 
public  heanng.  If  the  public  heanng  process  is  not  yet  complete,  then  proposed  commitments  may  be  submitted  at  this  time.  The  final  commit- 
ment stHJuid  be  submitted  no  later  than  4/15/00. 

^  The  revision  for  MOBILES  is  only  required  for  SIPs  that  include  the  effects  of  Tier  2.  The  commitment  to  revise  the  SIP  after  MOBILES  may 
be  submitted  at  the  same  time  that  the  state  submits  the  budget  that  includes  the  effects  of  Tier  2  (no  later  than  12/31/00). 

*  (**ew  Jersey's  August  31.1 996  submittal  contains  an  enforceable  commitment  to  perform  a  mid  course  review. 

*tf  the  state  submits  such  a  revision,  it  must  be  accompanied  by  a  commitment  to  revise  the  SIP  and  motor  vehicle  emissions  tMJdget  1  year 
after  MOBILES  is  issued  (if  the  commitment  has  not  already  been  submitted). 


E.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
docutoents  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  documents  and  their  location  on 
EPA's  web  site  are  listed  below;  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Recent  Oociunents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions.  Not 
Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  Modeling  Group,  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram. 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions.  Control  Measures  .Adopted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3, 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP,  NC. 

3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations,"  from 
Merr>'lin  Zaw-Mon.  Office  of  Mobile 
Sources,  to  Air  Division  Directors, 
Regions  1-VI.  November  3.  1999.  Web 
site:  http://www.epa.gov/ome/transp/ 
traqconf.ht. 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors.  Regions  I— VI,  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur/Sulfur  Rulemaking." 
Web  site:  http://www.epa.gov/ttn/ 
scram. 


5.  Draft  Memorandum.  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  [ohn  Seitz,  Director, 
Office  of  Air  Quality  Planning  and 
Standards.  Web  site:  http:// 
www.epa.gov/ttn/scram. 

6.  Memorandum,  "Guidance  on 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30. 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

Previous  Documents 

1.  U.S.  EPA  (1991).  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model,  EPA-450/4-91-013, 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA- 
454/B-95-0O7  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  "03TEST"). 

3.  Memorandum.  "Ozone  Attainment 
Demonstrations."  from  Mary  D.  Nichols, 
issued  March  2. 1995.  Web  site:  http:/ 
/www.epa.gov/ttn/oarpg/tlpgm.html. 

4.  Memorandiun.  "Extension  of 
Attaixunent  Dates  for  Downwind 
Transport  /\reas,"  issued  July  16. 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.btml. 

5.  December  29, 1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMm  NAAQS." 
Web  site:  http://www.epa. gov/ttn/oaqyg/ 
tlpgmJitml. 


n.  EPA's  Review  and  Technical 
Information 

There  are  four  areas  in  New  Jersey 
designated  nonattainment  for  the  ozone 
standard:  one  classified  as  marginal — 
the  /Vllentown  Bethlehem  Easton  /Uea; 
one  classified  as  moderate — the  Atlantic 
City  Area;  and  two  classified  as  severe — 
the  New  York-Northern  New  Jersey- 
Long  Island  Area,  and  the  Philadelphia. 
Wilmington.  Trenton  Area.  The 
marginal  and  moderate  areas  have 
monitored  attainment  of  the  1-hour 
ozone  standard  for  the  last  three  years 
and  consequently,  are  not  required  to 
submit  an  attainment  demonstration. 
This  Federal  Register  action  addresses 
the  New  Jersey  portion  of  the  New  York- 
Northern  New  Jersey-Long  Island  and 
the  New  Jersey  portion  of  the 
Philadelphia.  Wilmington,  Trenton 
nonattainment  areas  and  will  be  referred 
to  as,  respectively,  the  Northern  New 
Jersey  ozone  nonattainment  area  (Nj\A) 
and  the  Trenton  NAA.  Unless 
specifically  discussed  below,  the 
following  discussions  apply  to  both 
nonattainment  areas  since  New  Jersey 
usually  addresses  CAA  requirements  on 
a  statewide  basis. 

A.  What  Was  Included  in  New  Jersey's 
Submittals? 

On  August  31. 1998,  Commissioner 
Shinn  of  the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP) 
submitted  to  EPA  a  SIP  revision 
"Attaiiunent  and  Maintenance  of  the 
Ozone  National  Ambient  Air  Quality 
Standards — Meeting  the  Requirements 
of  the  Alternate  Ozone  Attainment 
Demonstration  Policy."  Referred  to  as 
the  Ozone  Attainment  Demonstration 
SIP.  On  October  16.  1998  this  was 
supplemented  with  the  public 
participation  appendix.  New  Jersey  held 
a  public  hearing  on  the  Ozone 
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Attainment  Demonstration  SIP  on 
August  6. 1998  and  the  comment  period 
closed  on  August  13, 1998. 

This  SIP  suDmittal  addresses  the 
requirements  related  to  attainment  of 
the  1-hour  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
and  are  intended  to  fulfill  the 
requirements  contained  in  the  March  2, 
1995  memo  from  Mary  Nichols  and  the 
December  29, 1997  memo  from  Richard 
D.  Wilson  which  were  previously 
described.  This  submittal  included  the 
following:  Demonstration  of  Attainment 
of  the  1-hour  NAAQS  for  Ozone  for  the 
two  nonattainment  areas;  enforceable 
commitments  described  later  in  this 
action:  control  measures  adopted  to 
date;  and  potential  control  measiu^s  the 
state  will  be  investigating. 

Commitments 

New  Jersey  made  the  following 
commitments  in  their  Ozone  Attainment 
Demonstration  SIP  revision: 

(1)  to  submit  post-1999  ROP  Plans 
and  to  submit  adopted  regulations 
needed  to  achieve  post-1999  emission 
reductions  by  December  31 ,  2000; 

(2)  to  implement  its  portion  of  the 
EPA  regional  NOx  cap  (NOx  SIP  Call); 

(3)  to  undertake  an  assessment  of  the 
ambient  air  quality  and  modeling  as  part 
of  the  mid-course  review  and  submit  a 
report  to  EPA  by  December  31.  2002; 

(4)  evaluate  additional  control 
measures  which  are  not  currently 
implemented  for  potential  future 
implementation;  and 

(5)  to  propose  such  reasonable  and 
necessary  control  measiues  needed  to 
address  any  shortfall  identified  in  the 
mid-cotu^e  review  which  are  necessary 
for  attainment. 

All  of  these  commitments  have  gone 
through  New  Jersey's  administrative 
public  hearing  process  and  therefore  are 
considered  enforceable  commitments. 

Post-1999  ROP  Plans 

Pursuant  to  the  December  29, 1997 
Wilson  policy  memo.  New  Jersey 
submitted  a  SIP  commitment  to  submit 
a  plan  on  or  before  the  end  of  2000 
which  contains  target  calculations  for 
post-1999  ROP  Plan  milestone  up  to  the 
attainment  date  and  to  submit  adopted 
regulations  needed  to  achieve  the  post- 
1999  ROP  Plan  requirements.  EPA  is 
proposing  to  approve  this  commitment. 

NOx  SIP  Call 

New  Jersey  has  identified  emission 
reduction  credits  resulting  from  the 
NOx  SIP  call  and  are  relying  on  these 
credits  to  achieve  attainment  of  the 
1-hour  ozone  standard.  New  Jersey 
adopted  Subchapter  31  "NOx  Budget 
Program"  in  1998  to  implement  Phase  II 


and  Phase  III  of  the  Ozone  Transport 
Commission's  NOx  Budget  Trading 
Program.  Minor  revisions  to  Subchapter 
31  were  necessar>'  to  accommodate 
EPA's  NOx  SIP  CaU,  as  well  as 
proposing  specific  source  category 
budgets.  These  were  proposed  on  July  2, 
1999  and  public  hearings  were  held  on 
September  1,  1999.  EPA  anticipates  that 
New  Jersey  will  complete  the  adoption 
process  within  a  few  months. 

Mid-Course  Review- 
New  Jersey's  commitment  to  a  mid- 
course  evaluation  and  submittal  of  a 
report  to  EPA  by  December  31.  2002 
satisfies  EPA's  requirement  discussed 
earlier  for  a  mid-course  review  (see 
section  I.C.6.).  New  Jersey,  however, 
may  wish  to  consider  coordinating  the 
mid-course  evaluation  with  the 
surroimding  states  which  are  likely  to 
complete  this  effort  by  December  31 . 
2003.  A  revised  enforceable 
commitment  would  be  necessary  if  the 
date  is  changed. 

B.  What  Modeling  Did  the  States  Do  To 
Show  Attainment  of  the  i-Hour  Ozone 
Standard? 

As  discussed  previously.  EPA's 
guidance  allows  the  states  to  use 
modeling  with  optional  weight  of 
evidence  analyses  to  show  that  they  will 
attain  the 

1-hour  ozone  standard.  The  goal  is  to 
calculate  how  much  ozone-forming 
emissions  need  to  be  reduced  to  meet 
the  ozone  standard  by  the  2005 
attainment  deadline  for  the  Trenton 
NAA  and  2007  for  the  Northern  New 
Jersey  NAA.  The  two  main  kinds  of 
emissions  that  form  ozone  are  volatile 
organic  compounds  and  nitrogen 
oxides. 

The  Clean  Air  Act  i-equires  ozone 
nonattainment  areas  like  the  Northern 
New  Jersey  NAA  to  attain  the  ozone 
standard  by  2007.  These  areas  are  called 
severe-17  since  these  areas  have  17 
years  from  1990  to  attain  the  standard. 
This  area  includes  most  of  northern 
New  Jeisey,  southeastern  New  York  and 
southwest  Connecticut.  The  Clean  Air 
Act  requires  ozone  nonattainment  areas 
like  the  Trenton  N/VA  to  attain  the 
ozone  standard  by  2005.  These  areas  are 
called  severe-15  since  they  have  15 
years  from  1 990  to  attain  the  standard. 
This  area  includes  most  of  southern 
New  Jersey,  southeastern  Pennsylvania, 
northern  Delaware  and  northeastern 
Maryland. 

Both  areas  primarily  used  a 
photochemical  grid  model  called  Urban 
Airshed  Model-IV  (U/VM-IV)  to  predict 
ozone  concentrations  for  the  attainment 
year.  The  states  also  used  other  methods 
as  well  to  make  a  Weight  of  evidence 


argument  that  they  will  attain  the  1- 
hour  ozone  standard  by  the  attainment 
date.  One  of  these  methods  is  called 
"design  value  rollback."  Design  value 
rollback  relies  on  actual  measurements 
of  ozone  levels  and  information  from 
the  modeling  results  to  predict  future 
ozone  design  values.  The  states  also 
used  air  quality  trends  analysis, 
extrapolating  changes  in  measured  air 
quality  over  the  last  decade  to  project 
future  ozone  concentrations. 

C.  How  Did  the  States  Do 
Photochemical  Grid  Modeling? 

_  1 .  Northern  New  Jersey  Nonattainment 
Area 

New  Jersey,  New  York  and 
Connecticut  agreed  to  work  together  on 
the  modeling  for  the  Northern  New 
Jersey  Nouattaiiunent  area  since  parts  of 
all  three  states  are  in  the  nonattainment 
area.  They  developed  a  modeling 
protocol,  which  they  followed.  New 
York  agreed  to  perform  the 
photochemical  grid  modeling  and 
coordinate  the  effort.  Connecticut 
contributed  analysis  of  air  quality  trends 
and  New  Jersey  performed  additional 
analyses  to  support  the  Weight  of 
evidence  for  attainment.  All  three  states 
contributed  air  quality  and  etnissions 
data  and  worked  together  on  special 
analyses  like  selection  of  days  for 
modeling. 

The  modeling  domain  included  the 
entire  New  York  City  ozone  plume 
including  locations  downwind  in 
Connecticut,  southeast  New  York  and 
northern  New  jersey.  New  York  ran  the 
UAM-rv  model  for  the  two  episodes 
selected  by  the  states.  The  states 
reviewed  air  quality  and  weather  data 
from  1987  through  1991  to  find  periods 
representative  of  high  ozone  which 
could  be  used  for  modeling.  The  July 
1988  and  July  1991  episodes  were 
selected  as  being  representative  of  the 
days  most  conducive  to  ozone 
formation.  Other  episodes  were 
reviewed,  but  only  the  1988  and  1991 
episodes  were  selected.  EPA  guidance 
recommends  three  episodes  from  at 
least  two  kinds  of  weather  conditions 
that  occur  with  high  ozone 
concentrations.  However.  EPA  allowed 
the  states  to  use  the  two  epi.sodes  they 
selected  for  the  following  rea.sons  The 
episodes  were  representative  of  weather 
conditions  on  over  50  percent  of  the 
high  ozone  days  and  had  some  of  the 
most  severe  ozone  days  during  the  time 
from  1987  through  1991.  In  addition, 
modeling  over  a  broader  region  was 
available  to  support  analyses  of  the  1988 
and  1991  episodes  in  the  metropolitan 
area  modeling  domain.  This  modeling  is 
referred  to  as  regional  modeling.  The 
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states  used  this  regional  modeling  to 
provide  input  into  the  local  modeling 
on  changes  in  ozone  and  ozone-fonning 
chemicals  coming  into  the  modeling 
domain  &om  sources  outside  the 
Donattainment  area. 

The  states  used  emission  inventories 
developed  for  the  regional  modeling  for 
the  base  year  modeling.  For  the  year 
2007  prediction  o{  ozone,  the  states 
used  an  emission  inventory  that  was 
used  to  model  the  effects  of  emission 
controls  in  the  Ozone  Transport  Region. 
These  controls  included  low  emission 
vehicles,  reductions  in  nitrogen  oxides 
from  major  sources  and  is  representative 
of  the  emission  reduction  plans 
submitted  by  these  states. 

To  model  how  the  winds  distributed 
the  pollution,  two  methods  were  tested 
and  compared  with  observed  data.  The 
method  selected  did  better  at  predicting 
where  the  highest  ozone  concentrations 
were  observed. 

The  results  of  the  modeling  for  the 
1988  and  1991  episodes  were  compared 
with  the  observed  ozone  from  those 
episodes.  The  model  performed  well, 
based  on  the  statistics  recommended  by 
EPA  guidance.  The  model  also  did  well 
at  reproducing  the  observed  distribution 
of  ozone,  however,  the  predicted  ozone 
concentrations  exceeded  the  maximum 
monitored  concentrations.  Since  there 
are  more  modeling  grid  cells  than 
monitoring  sites,  it  is  possible  that 
higher  concentrations  could  occur 
between  monitors. 

2.  Trenton  Nonattainment  Area 

The  states  in  the  Trenton  NAA 
worked  together  to  prepare  modeling  for 
their  SIPs  and  developed  and  followed 
a  modeling  protocol.  The  Ozone 
Research  Center  at  Rutgers  University 
did  the  photochemical  grid  modeling 
runs  for  the  Philadelphia  airshed.  The 
SIPs  from  these  states  use  modeling 
results  to  show  how  emission  control 
programs  will  reduce  emissions  to 
decrease  future  ozone  concentrations. 
New  York  was  also  in  the  modeling  area 
and  supplied  information  on  its 
emissions  and  air  monitoring  data,  as 
well.  The  states  reviewed  the  modeling 
and  prepared  modeling  inputs  as  they 
needed  to  complete  the  modeling.  The 
modeling  domain  included  the  entire 
Philadelphia  area  plume  including  its 
extent  downwind  into  New  Jersey, 
Delaware  and  Pennsylvania. 

The  Ozone  Research  Center  ran  the 
UAM-IV  model  for  the  two  episodes 
selected  by  the  states.  EPA  guidance 
recommends  three  episodes  from  at 
least  two  kinds  of  weather  conditions 
that  occur  with  high  ozone 
concentrations.  However,  EPA  allowed 
the  slates  to  use  the  two  episodes  they 


selected  for  the  following  reasons.  The 
states  reviewed  air  quality  and  weather 
data  bom  1987  through  1991  to  find 
periods  of  high  ozone  for  modeling.  The 
July  1998  and  July  1991  episodes  were 
selected  as  being  representative  of  the 
days  most  conducive  to  ozone 
formation.  The  1988  and  1991  episodes 
had  national  modeling  which  could  be 
used  by  our  states  to  represent  ozone 
and  ozone-forming  chemicals  coming 
into  the  area  from  sources  outside  the 
area  the  nonattainment  area.  States 
modeled  one  additional  episode  from 
June  1987,  which  was  representative  of 
a  different  weather  type  than  the  other 
two  episodes.  The  other  two  episodes 
were  more  severe  and  regional  modeling 
was  not  done  for  the  1987  episode,  so 
the  states  did  not  run  an  attainment  year 
model  since  they  did  not  have  the 
information  needed  by  the  model  at  the 
boundaries  of  the  domain  for  the 
attainment  year. 

The  states  used  emission  inventories 
developed  for  the  regional  modeling 
when  they  started  the  modeling,  but 
later,  particularly  for  the  1991  episode, 
the  states  developed  local  emission 
inventories.  To  model  how  the  winds 
distributed  the  pollution,  various 
methods  were  tested  and  compared  with 
observed  data.  One  method  was  selected 
by  the  states  since  it  did  a  better  job  at 
predicting  the  location  of  areas  of  high 
ozone  and  was  used  for  future  case  runs 
which  predicted  ozone  for  2005. 

D,  What  Were  the  Results  of 
Photochemical  Grid  Modeling? 

1 .  Northern  New  Jersey  Nonattainment 
Area 

The  modeling  for  the  nonattainment 
area  predicted  that  ozone  levels  in  2007 
would  exceed  the  1-bour  ozone 
standard.  The  highest  ozone  in  the 
predictions  for  2007  using  the  1988  and 
1991  weather  conditions  were  171  ppb 
and  169  ppb,  respectively.  These 
concentrations  predicted  for  2007  are 
well  over  the  124  ppb  standard. 
However,  the  design  value  for  the  peak 
site  in  and  downwind  of  the  Northern 
New  Jersey  NAA  was  less  than  163  ppb 
in  the  past  four  years.  Since  some  major 
controls  included  in  the  163  ppb 
prediction  for  2007  are  yet  to  be 
implemented,  the  area's  design  value  for 
2007  should  be  lower  than  the 
photochemical  grid  model's  prediction 
for  2007.  To  corroborate  these  results, 
the  states  turned  to  other  methods, 
namely  design  value  rollback  and 
extrapolation  of  air  quality  trends. 

2.  Trenton  Nonattainment  Area 

The  photochemical  grid  modeling  for 
the  nonattainment  area  predicted  that 


ozone  concentrations  in  2005  would 
exceed  the  one-hour  ozone  standard. 
The  highest  ozone  predicted  for  2005, 
using  1988  and  1991  weather 
conditions,  was  159  ppb  and  149  ppb, 
respectively.  These  are  the  peak 
concentrations  in  the  portion  of  the 
modeling  domain  affected  by  the 
Philadelphia  metropolitan  area.  Since 
the  modeling  domain  included  the 
entire  state  of  New  Jersey,  ozone  plumes 
from  the  New  York  City  metro  area  are 
in  the  modeling  domain  on  some  days. 
These  days  were  modeled  by  the  New 
York  modeling  domain  and  are 
considered  in  their  modeling  and 
attainment  demonstration.  "Therefore, 
peak  concentrations  associated  with  the 
New  York  City  nonattainment  area  are 
not  considered  here. 

Present  air  quality  in  the  Trenton 
NAA  is  better  than  the  concentrations 
the  model  predicts  for  2005.  Since  some 
major  controls  included  in  the  model's 
predictions  for  2005  have  not  been 
implemented  yet,  ozone  in  2005  should 
be  less  than  the  ozone  predicted  by  the 
photochemical  grid  model's  prediction 
for  2005.  To  corroborate  these  results, 
the  states  turned  to  other  methods, 
namely,  design  value  rollback  and 
extrapolation  of  air  quality  trends. 

E.  What  Were  the  Results  of  the  State's 
Design  Value  Rollback  Analysis? 

1 .  Northern  New  Jersey  Nonattainment 
Area 

The  results  depended  on  the  method 
selected.  The  states  did  several  design 
value  rollback  calculations  using 
slightly  different  data  sets.  Some 
calculations  used  the  amount  of  ozone 
change  from  the  regional  or  local 
photochemical  grid  modeling  results. 
The  calculations  included  different 
starting  points  &t>m  which  the  modeling 
"rolled  back"  to  predict  the  ozone 
design  value  in  2007.  In  general,  the 
calculations  predicted  that  the  ozone 
design  value  in  2007  could  be  close  to 
or  below  the  124  ppb  standard,  with 
results  ranging  fi^m  as  low  as  122  ppb 
to  as  high  as  131  ppb.  The  states 
acknowledged  that  there  was  significant 
uncertainty  in  these  estimates.  New 
Jersey  proposed  to  address  this 
uncertainty  by  committing  to  a  mid 
course  review. 

As  discussed  later  in  this  notice  EPA 
independently  performed  a  design 
rollback  analysis  using  the  change  in 
ozone  from  1990  to  2007  from  the  local 
modeling  and  using  an  average  design 
value  from  around  1990.  However,  EPA 
performed  its  own  design  value  rollback 
analysis  with  more  robust  data  to 
account  for  fluctuations  in  the  results 
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due  to  meteorology.  EPA's  results 
predict  nonattainment. 

2.  Trenton  Nonattainment  Area 

The  design  value  rollback  used  in  the 
Philadelphia  airshed  used  the  1996 
design  value  as  the  starting  point  from 
which  the  modeling  "rolled  back"  to 
predict  the  ozone  design  value  in  2005. 
The  regional  modeling  from  EPA's  NOx 
SIP  Call  proposal  was  used.  The 
rollback  method  predicted  ozone  of  122 
ppb  in  2005.  which  was  less  than  the 
124  ppb  needed  for  attainment.  As  we 
noted  in  the  discussion  of  results  for  the 
Northern  New  Jersey  NAA.  different 
starting  design  values  and  modeling 
data  give  different  results.  In  the  case  of 
Trenton  NAA,  these  methods  predict 
concentrations  at  or  less  than  124  ppb. 
However,  EPA  performed  its  own  design 
value  rollback  analysis  with  more  robust 
data  to  accoimt  for  fluctuations  in  the 
results  due  to  meteorology.  EPA's 
results  predict  nonattainment, 

F.  What  were  the  results  of  air  quality 
trends  analyses? 

1.  Northern  New  Jersey  Nonattainment 
Area 

New  Jersey,  working  with  the  other 
states  in  the  New  York  metro  area,  used 
data  from  the  late  1980s  through  1997 
to  attempt  to  make  a  qualitative 
argument  that  by  extrapolating  the  1- 
hour  peak  ozone  and  the  highest  design 
value  in  the  airshed  over  the  past 
decade,  ozone  would  decrease  to  less 
than  the  standard  by  2007. 

Year  to  year  trends  in  ozone  are 
affected  by  the  number  of  days  with  hot 
weather  Since  hot  weather  favors  ozone 
formation,  hot  summers  will  tend  to 
have  more  high  ozone  days.  Some  of  the 
trends  analyses  used  by  the  slates  and 
EPA  attempt  to  factor  out  the  effects  of 
year  to  year  changes  in  weather  so  we 
can  see  effects  of  emission  changes  on 
ozone.  These  state  and  EPA  analyses 
show  that  ozone  changes  due  to 
emission  changes  have  leveled  off  in 
recent  years. 

EPA  agrees  that  ozone  will  decrease 
as  new  programs  are  implemented. 
However,  EPA  believes  that  these  trends 
data  are  not  quantitative  enough  to  help 
EPA  determine  if  the  standard  will  be 
attained  in  2007.  The  design  value 
rollback  analyses  provide  more  accurate 
answers  to  tile  question  about  how 
much  ozone  air  quality  will  improve  by 
the  2007  attainment  date  due  to  future 
emission  reductions. 

2.  Trenton  Nonattainment  Area 

New  Jersey  believes  thai  the  emission 
control  programs  in  their  SIPs  will 
continue  the  downward  trend  in  ozone 


that  occurred  in  earlier  yean  before 
ozone  concentrations  leveled  off.  EPA 
agrens  that  ozone  will  decrease  as  new 
programs  are  implemented.  However, 
EPA  believes  that  these  trends  data  are 
not  quantitative  enough  to  help  EPA 
determine  if  the  standard  will  be 
attained  in  2005  in  the  Trenton  area 
downwind  of  Philadelphia.  The  design 
value  rollback  analyses  provide  more 
accurate  answers  to  the  question  about 
how  much  ozone  air  quality  will 
improve  by  the  2007  attainment  dale 
duo  to  future  emission  reductions. 

G.  What  Are  the  Uncertainties  in  These 
Analyses? 

There  is  a  large  difference  between 
the  results  using  the  photochemical  grid 
modeling  and  methods  thai  use  air 
quality  data,  like  design  value  rollback 
and  extrapolation  of  air  quality  trends. 
For  example,  in  the  Northern  New 
Jersey  NAA,  UAM-IV  predicts 
concentrations  in  2007  that  would  lead 
to  a  design  value  of  163  ppb  in  2007. 
well  above  the  124  ppb  standard.  The 
predictions  for  2007  from  design  value 
rollback  range  from  122  to  141  ppb.  Air 
quality  trends,  if  extrapolated,  may 
predict  attainment  by  2007.  A  similar 
wide  range  of  values  also  occurs  for 
Trenton  NAA.  The  wide  range  of  values 
from  these  analyses  lead  EPA  to 
conclude  that  additional  assurances  are 
needed  to  conclusively  determine  thai 
New  Jereey's  Ozone  Attainment  SIP  will 
result  in  attainment  and  EPA  will  be 
able  to  approve  these  plans. 

H.What  are  the  results  of  EPA 's 
Evaluation? 

1 .  Northern  New  Jersey  Nonattainment 
Area 

EPA  finds  that  New  Jersey's 
attainment  demonstration  does  not 
conclusively  predirt  attainment.  The 
New  York-Northern  New  Jersey-Long 
Island  nonattainment  area  will  need 
more  reductions  in  ozone-causing 
emissions  than  thai  presented  in  New 
Jersey's  Ozone  Attainment 
Demonstration  SIP.  Specifically,  the 
additional  reductions  needed  is  3.8 
percent  reduction  in  VOCs  and  0.3 
percent  reduction  in  NOx,  based  on  the 
1990  emission  inventory.  This  is 
equivalent  to  reducing  omissions  in  the 
New  York-Northern  New  Jersey-Long 
Island  ozone  nonattainment  area  by  85 
tons  of  VOC  per  summer  day  and  7  Ions 
of  NOx  per  summer  day. 

EPA  determined  the  amount  of 
additional  reductions  needed  bv 
performing  an  additional  analysis 
(described  later  in  Ibis  document)  to 
better  calculate  a  design  value  for  2007 
using  a  nationally  consistent  method  for 


serious  and  severe  ozone  nonaltaiiuneni 
areas.  EPA's  analysis  included  the 
modeled  decrease  in  ozone  due  to  the 
emission  reductions  resulting  from  all 
the  adopted  and  implemenled  measures, 
including  those  reductions  expected 
from  the  NOx  SIP  Call  (both  at  the 
boimdaries  and  in  the  local  area).  To 
make  the  method  more  robust  and 
account  for  fluctuations  in  ozone  due  to 
meteorolog\',  EPA  used  a  three-year 
average  of  design  values  from  1990 
through  1992  with  the  design  value 
rollback  technique.  The  method 
calculates  thai  the  ozone  design  value  in 
2007  will  be  129  ppb.  Since  this  more 
robust  method  predicts  a  2007 
concentration  above  the  124  ppb 
standard.  EPA  has  determined  that  the 
states  will  need  to  commit  to  additional 
emission  reductions  to  demonstrate 
attainment. 

Then  EPA  developed  methods  for 
calculating  the  amount  of  addilioual 
reductions  the  states  need  lo  attain  the 
ozone  standard.  Details  are  in  the 
Technical  Support  Document.  These 
methods  extrapolate  the  additional  VOC 
and  NOx  reductions  needed  lo  reduce 
ozone  from  129  to  124  ppb.  The 
additional  emission  reductions 
described  earlier  are  after  EPA  applied 
credits  for  the  Tier  2/Sulfur  program. 

New  Jersey  can  use  either  VOC  or 
NOx  reductions  in  the  ROP  Plans  and 
the  Attainment  Demonstrations  to  ihe 
extent  allowed  by  the  Acl.  This  is 
because  photochemical  grid  modeling 
studies  for  New  Jersey  predict  thai 
ozone  will  be  reduced  if  emissions  of 
VOC  or  of  NOx  are  reduced.  When  Ihe 
states  modeled  Ihe  impact  of 
proportionally  reducing  emissions  of 
VOC  and  NO>  together  the  results 
showed  that  reductions  in  VOC  or  NOx 
together  or  alone  reduces  peak  ozone 
concentrations.  The  actual  substitution 
ration  will  var>-  and  depends  on  the 
lolal  VOC  and  NOx  emission 
inventories. 

2  Trenton  Nonattainment  Area 

EPA  finds  that  New  Jersey's 
attainment  demonstration  does  not 
conclusively  predict  attainment.  The 
Philadelphia,  Wilmington,  Trenton 
NAA  will  need  more  reductions  in 
ozone-causing  emissions  than  that 
presented  in  New  Jersey's  Ozone 
Allainment  Demonstration  SIP. 
Specifically,  the  additional  reductions 
needed  is  4.5  percent  reduction  in  VOCs 
and  0  3  percent  reduction  in  NOx.  based 
on  the  1990  emission  inventor\'.  This  is 
equivalent  to  reducing  emissions  in  the 
Philadelphia.  Wilmington,  Trenton 
NAA  by  62  tons  of  VOC  per  summer  day 
and  3  Ions  of  NOx  per  summer  day. 
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This  was  calculated  using  the  same 
method  as  for  the  Northern  New  Jersey 
NAA.  EPA  determined  that  the  ozone 
design  value  in  200S  will  be  128  ppb. 
Since  this,  more  robust  method,  predicts 
a  2005  concentration  above  the  124  ppb 
standard.  EPA  has  determined  that  the 
states  will  need  to  commit  to  additional 
emission  reductions  to  demonstrate 
attainment.  The  additional  reductions 
described  earlier  are  after  EPA  appUed 
credits  for  the  Tier  2/Sulfur  program. 
When  the  states  modeled  the  impact  of 
proportionally  reducing  emissions  of 
VOC  and  NOx  together  the  resuhs 
showed  that  reductions  in  VOC  or  NOx 
together  or  alone  reduces  peak  ozone 
concentrations. 

/.  What  Is  Needed  To  Demonstrate 
Attainment? 

EPA's  analysis  predicts  that  the  states 
will  need  additional  measures  to  reduce 
ozone  after  all  the  already  planned 
measures  are  implemented  in  order  to 
be  more  certain  that  the  area  will  attain 
the  standard  by  2007  for  Northern  New 
Jersey  NAA  and  2005  for  Trenton  NAA. 
These  additional  measures  include  Tier 
2/Sulfur  program,  the  NOx  SIP  call  and 
some  additional  local  controls. 

If  the  states  commit  to  implementing 
these  additional  reductions,  they  will 
provide  sufScient  assurance  of 
attainment  by  2007/2005.  In  addition. 
New  Jersey  has  committed  to  a  mid- 
course  review  as  part  of  their  Weight  of 
evidence  argument.  These  commitments 
account  for  any  uncertainty  in  the 
ability  of  the  states  to  show  that  they 
will  attain  the  standard  by  the 
attainment  date. 

A  Hoiv  is  the  Tier  2/Sulfur  Program 
needed? 

As  result  of  EPA's  review  of  the 
State's  SIP  submittal.  EPA  believes  that 
the  ozone  modeling  submitted  by  the 
State  for  the  Northern  New  Jersey  and 
Trenton  NAA  on  which  EPA  is 
proposing  to  approve  and  disapprove- 
in-the-altemative  today  will  need  the 
emission  reductions  from  EPA's  Tier  2/ 
Sulfur  program  to  attain  the  1-hour 
ozone  NAAQS.  Further.  EPA  beUeves 
that  the  Northern  New  Jersey  and 
Trenton  NAA  will  require  additional 
emission  reductions  identified  by  EPA, 
beyond  those  from  EPA's  Tier  2/Sulfur 
program,  to  attain  the  1-hour  ozone 
NAAQS. 

For  the  Northern  New  Jersey  and 
Trenton  NAA,  EPA  is  proposing  to 
determine  that  the  submitted  control 
strategy  does  not  provide  for  attainment 
by  the  attainment  deadline.  However, 
the  emission  reductions  of  EPA's  Tier  2/ 
Sulfur  program,  which  are  not  reflected 
in  the  submitted  SIP,  will  assist  in 


attainment.  Because  the  New  Jersey 
must  rely  on  reductions  from  the  Tier  2/ 
Sulfur  program  in  order  to  demonstrate 
attainment,  the  effects  of  these 
standards  must  be  included  in  the  motor 
vehicle  emissions  budget  that  is 
established  for  transportation 
conformity  purposes. 

To  assist  the  State  in  the  preparation 
of  a  new  submission  which  could  be 
approved,  EPA  has  prepared  an  estimate 
of  the  air  quality  benefits  of  EPA's  Tier 
2/Sulfiir  program.  In  our  calculation, 
EPA  assumed  that  all  of  the  Tier  2/ 
Sulfur  emissions  reductions  will 
contribute  to  the  ability  of  New  Jersey 
to  demonstrate  attaiiunent.  The  EPA  has 
further  calculated  how  much  additional 
emission  reduction  is  needed  for  the 
Northern  New  Jersey  and  Trenton  NAAs 
in  order  for  EPA  to  approve  a  revised 
and  re-submitted  attainment 
demonstration  for  this  area.  The  EPA 
suggests  that  the  State  include  these 
calculations  as  part  of  the  Weight  of 
evidence  analysis  accompanying  the 
adjusted  attainment  demonstration  and 
revised  motor  vehicle  emissions  budget 
for  this  area.  Today  EPA  is  proposing  to 
approve  a  new  attainment 
demonstration  if  it  meets  this 
description. 

K.  What  Is  the  Status  of  New  Jersey's 
Transportation  Conformity  Budgets? 

The  EPA  has  found  that  the  motor 
vehicle  emissions  budgets  in  the 
attainment  demonstrations  submitted  by 
New  Jersey  for  the  Northern  New  Jersey 
NAA  and  the  Trenton  NAA  inadequate 
for  conformity  piuposes  for  Attairmient 
Year  2007  and  2005.  respectively 
(November  16,  1999.  64  FR  62197).  The 
EPA  is  proposing  to  approve  the 
attainment  demonstration  SIP  if  New 
Jersey  corrects  the  deficiencies  that 
cause  the  motor  vehicle  emissions 
budget  to  be  inadequate  and. 
alternatively,  to  disapprove  it  if  New 
Jersey  does  not  correct  the  deficiencies. 
Because  many  states  may  shortly  be 
submitting  revised  demonstrations  with 
revised  motor  vehicle  emission  budgets. 
EPA  is  providing  a  60  day  comment 
period  on  this  proposed  rule.  If  New 
Jersey  submits  a  revised  attainment 
demonstration,  EPA  will  place  the 
revisions  in  the  docket  for  this 
rulemaking  and  will  post  a  notice  on 
EPA's  website  at  www.epa.gov/oms/ 
traq.  By  posting  notice  on  the  website, 
EPA  will  also  initiate  the  adequacy 
process. 


L.  What  Future  Actions  Are  Needed 
from  New  Jersey  for  an  Approvable 
Ozone  Attainment  Demonstration  SIP? 

1.  NOx  SIP  Call  Submittal 

Since  New  Jersey  has  taken  credit  for 
emission  reductions  associated  with  the 
NOx  SIP  Call  occurring  in  the  Northern 
New  Jersey  and  the  Trenton  NAAs  for 
purposes  of  the  1-hour  Attainment 
Demonstration  SIP.  it  must  be  adopted 
as  part  of  an  approved  1-hour 
attainment  demonstration. 

2.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

With  the  exception  of  two  CAA 
requirements.  New  Jersey  has  adopted 
all  required  elements.  As  discussed 
above.  New  Jersey  provided  an 
enforceable  commitment  to  submit  the 
post-1999  ROP  Plans  for  the  Northern 
Now  Jersey  NAA  and  the  Trenton  NAA 
up  to  the  attainment  date  and  the 
adopted  regulations  needed  to  achieve 
the  po8t-1999  ROP  Plan  emission 
reductions  by  December  31.  2000.  The 
remaining  element  involves 
implementation  of  the  enhanced 
inspection  and  maintenance  program 
which  EPA  has  not  yet  fully  approved. 
For  details  see  63  FR  45402,  August  26, 
1998. 

New  Jersey  has  made  significant 
strides  to  implement  the  enhanced 
inspection  and  maintenance  program.  In 
a  Joint  letter  dated  November  19.  1999. 
from  Commissioners  Robert  C.  Shinn 
(Department  of  Enviromnental 
Protection)  and  James  Weinstein 
(Department  of  Transportation).  New 
Jersey  confirmed  that  the  enhanced 
inspection  and  maintenance  program 
will  be  operational  on  Decen^r  13. 
1999.  EPA  will  be  taking  action  on  the 
enhanced  inspection  and  maintenance 
program  in  a  separate  Federal  Register 
action. 

Therefore.  EPA  is  proposing  to 
approve  this  attainment  demonstration 
provided  EPA  has  first  fully  approved 
the  enhanced  inspection  and 
maintenance  program.  New  Jersey  must 
submit:  the  adopted  ROPs  along  with 
the  supporting  control  measures  by 
December  31,  2000  which  EPA  is 
proposing  to  approve.  New  Jersey  must 
continue  to  implement  the  enhanced 
inspection  and  maintenance  program. 
Failure  by  New  Jersey  to  implement  the 
enhanced  inspection  and  maintenance 
program  will  jeopardize  this  proposed 
approval  of  the  1-hour  ozone  attaiiunent 
demonstration  since  this  program  is  a 
required  CAA  measure  and  has  been 
relied  upon  in  the  attainment 
demonstrations.  EPA  must  fully  approve 
the  enhanced  inspection  and 
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maintenance  program  prior  to  giving 
full  approval  to  this  attainment 
demonstration. 

3.  Additional  Measures  to  Further 
Reduce  Emissions 

New  Jersey  must  submit  an 
enforceable  commitment  to  adopt 
additional  control  measures  to  meet  that 
level  of  reductions  identified  by  EPA  for 
attainment  of  the  1-hour  ozone 
standard.  New  Jersey  should  submit  the 
commitment  by  December  31, 1999. 
However,  if  the  pubUc  process  on  the 
commitment  is  not  yet  complete  by  that 
date,  it  should  submit  the  proposed 
commitment  and  submit  the  final 
commitment  as  quickly  as  possible,  but 
no  later  than  April  15.  2000. 

New  Jersey  must  commit  to  work 
through  the  OTR  to  develop  a  regional 
strategy  regarding  the  measures 
necessan'  to  meet  the  additional 
reductions  identified  by  EPA.  However, 
as  a  backstop.  New  Jersey  will  need  to 
commit  to  adopt  intrastate  measures 
sufficient  to  achieve  the  additional 
reductions  if  the  regional  measures  are 
not  identified  by  the  OTR  and  adopted 
by  the  relevant  states. 

4.  Attainment  Demonstration — 
Conformity  Budget — Tier  2/Sulfur 
Program  Benefit 

a.  In  order  for  EPA  to  complete  the 
adequacy  determination  by  May  31, 
2000,  New  Jersey  should  submit  a 
revised  budget  no  later  than  December 
31.  1999.  This  revised  budget  would  be 
submitted  with  the  commitment  to 
adopt  sufficient  measures  to  address  the 
required  level  of  emission  reductions 
identified  by  EPA.  The  State  may  chose 
to  include  preliminary  Tier 
2/Sulfur  program  benefits  in  this 
submittal.  If  the  State  chooses  not  to 
include  these  benefits,  then 
Metropolitan  Planning  Organizations 
may  not  use  these  emission  reductions 
in  conformity  determinations  until  the 
State  revises  the  budgets  to  account  for 
the  Tier  2/Sulfur  program  benefits. 

hi  addition,  in  order  for  EPA  to  find 
the  motor  vehicle  emissions  budget 
adequate  for  conformity  purposes,  the 
State  will  need  to  ideotifi,'  a  list  of 
potential  control  measures  that  could 
provide  sufficient  additional  emission 
reductions  as  identified  by  EPA.  These 
measures  may  not  involve  additional 
limits  on  highway  construction  beyond 
those  that  could  be  imposed  imder  the 
submitted  motor  vehicle  emissions 
budget.  New  Jersey  need  not  commit  to 
adopt  any  specific  measure(s)  on  their 
list  at  this  time.  In  satisfying  the 
additional  emission  reductions,  the 
State  is  not  restricted  to  the  list  and 
could  choose  other  measures  that  may 


prove  feasible.  It  is  not  necessary  for  the 
State  to  evaluate  each  and  every 
measure  on  the  list. 

b.  If  New  Jersey  chooses  not  to 
include  the  Tier  2/Sulfur  program 
benefits  in  its  December  31. 1999  SIP 
submittal.  New  Jersey  must  make  a 
subsequent  SIP  submittal  by  December 
31.  2000.  This  latter  SIP  submittal 
would  incorporate  the  Tier  2/Sulfur 
program  benefits  and  appropriately 
modify  the  transportation  conformity 
budgets. 

c.  New  Jersey  must  submit  an 
enforceable  commitment  to  revise  its 
transportation  conformity  budgets 
within  one  year  after  EPA's  release  of 
MOBILE6.  This  commitment  should  be 
submitted  to  EPA  along  with  the  other 
commitments  discussed  in  this  sec-tion. 
or  alternatively,  as  part  of  the  SIP 
revision  that  modifies  the  motor  vehicle 
emission  inventories  and  transportation 
conformity  budgets  to  include  the  Tier 
2/Sulfur  program  benefits  which  is  due 
December  31,  2000. 

d.  New  Jersey  must  commit  to 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  if  any  of  the 
additional  emission  reductions  pertain 
to  motor  vehicle  measiu^s.  This  must  be 
done  when  the  measures  are  submitted 
as  a  SIP  revision. 

M.  What  Are  the  Consequences  of  State 
Failure? 

This  section  explains  the  CAA 
consequences  of  state  failure  to  meet  the 
time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  (FIP)  if  states  fail 
to  submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan  submitted  by 
the  state.  (EPA  is  using  the  phr,ise 
"failure  to  submit  "  to  cover  both  the 
situation  where  a  state  makes  no 
submission  and  the  situation  where  the 
state  makes  a  submission  that  we  find 
is  incomplete  in  accordance  with 
section  110(k)ll)(B)  and  40CFR  part  51. 
appendix  V.)  For  piuposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  failure  to  submit.  Thus,  the 
description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  state's  submission. 

1 .  What  Are  the  CAA's  {^visions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP. 
such  as  the  Attainment  Demonstration 
SIPs.  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  state  fails 
to  make  the  required  submittal  which 


EPA  proposes  to  fully  or  conditionally 
approve  within  thai  time  Under  EPA's 
sanctions  regulations.  40  CFR  52.31.  the 
first  sanction  would  be  2:1  offsets  for 
sources  subject  to  the  new  source 
review  requirements  under  section  1 73 
of  the  CAA.  If  the  state  has  still  failed 
to  submit  a  SIP  for  which  EPA  proposes 
full  or  conditional  approval  6  months 
after  the  first  sanction  is  imposed,  the 
second  sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  llO(m)  to 
sanction  a  broader  area,  but  is  not 
proposing  to  take  such  action  today. 

2.  What  are  the  CAA's  FIP  Provisions  If 
a  State  Fails  to  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  state  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1 994.  However,  through  a 
series  of  policy  memoranda,  EPA 
recognized  that  states  had  not  submitted 
attainment  demonstrations  and  were 
constrained  to  do  so  until  ozone 
transport  had  been  further  analyzed.  As 
discussed  previously.  EPA  provided  for 
states  to  submit  the  attainment 
demonstration  SIPs  in  two  phases.  In 
June  1996.  EPA  made  findings  that  ten 
slates  (including  New  Jersey)  and  the 
District  of  Columbia  had  failed  In 
submit  the  phase  1  SIPs  for  nine 
nonattainmont  areas.  61  FR  36292  (July 
10,  1996).  In  addition  on  May  19. 1997. 
EPA  made  a  similar  finding  for 
Pennsvlvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  July  1998,  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  area.'! 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8. 1999. 

N.  What  are  EPA 's  Conclusions? 

EPA  has  evaluated  New  Jersey's 
Ozone  Attainment  Demonstration  SIP 
submittal  for  consistency  with  the  Act. 
applicable  EPA  regulations,  and  EPA 
policy.  EPA  has  determined  that  the 
ozone  standard  in  the  Northern  New 
Jersey  NAA  and  the  Trenton  NAA  will 
nol  be  achieved  until  the  states  and  EPA 
implement  some  additional  measures, 
including  Tier  2/Sulfiu'  program  and 
some  additional  local  controls.  EPA  is 
proposing  to  approve  New  Jersey's  Post 
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1999  ROP  Plan  commitment.  EPA  is 
proposing  two  alternative  actions  on 
New  Jersey's  Ozone  Attainment 
Demonstration  SIP,  depending  on 
whether  New  Jersey  submits  the 
adopted  NOx  SIP  Call,  the  revised 
transportation  conformity  budgets  and 
necessary  enforceable  commitments. 

First.  EPA  is  proposing  to  approve 
New  Jersey's  Ozone  Attainment 
Demonstration  SIP  provided  New  Jersey 
submits: 

—the  adopted  NOx  SIP  Call  program 
as  a  SIP  revision; 

— an  enforceable  commitment  to 
adopt  sufficient  measures  to  address  the 
required  level  of  emission  reductions 
identified  by  EPA: 

— revised  transportation  conformity 
budgets  which  reflect  the  additional 
emission  reductions  identified  by  EPA 
for  attainment: 

— revised  transportation  conformity 
budgets  to  include  the  Tier  2/Sulfur 
program  benefits,  if  these  benefits  have 
not  already  been  incorporated; 

— an  enforceable  commitment  to 
revise  the  Attainment  Demonstration 
SIP.  including  recalculation  of  the 
transportation  conformity  budgets  (if 
any  of  the  additional  emission 
reductions  pertain  to  motor  vehicle 
measures!  to  reflect  the  adopted 
additional  measures  needed  for 
attainment;  and 

— an  enforceable  commitment  to 
revise  the  Attaicmient  Demonstration, 
including  transportation  conformity 
budgets,  when  MOBILE6  is  released. 

With  respect  to  the  NOx  SIP  Call,  die 
proposed  approval  is  predicated  upon 
the  expectation  thai  New  Jersey  will 
submit  the  NOx  SIP  Call  program  prior 
to  EPA  taking  final  action  on  today's 
proposal. 

EPA  also  is  proposing  to  disapprove- 
in-the-allemative  New  Jersey's  Ozone 
Attainment  Demonstration  SIP  if  New 
Jersey  does  not  provide  one  or  more  of 
the  identified  elements  by  the  required 
dates. 

in.  AdminiatrmtiTe  Requimnents 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19685,  April  23. 1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 


Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  plaimed  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  final  rule  is  not  subject  to  E.O. 
13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  and  safety  risks. 

C.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significanUy  affects  or 
uniquely  afiects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govenmient  provides  the  fuads 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantiy  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
conununities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  'Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  Federalism 
(64  FR  43255,  August  10,  1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
state  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 


"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early,  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Triis  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibihties  established  in  the 
CAA.  Tlius,  the  requirements  of  section 
6  of  the  Executive  Order  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  1,  part  D  of 
the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  1  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
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reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

The  EPA's  alternative  proposed 
disapproval  of  the  state  request  under 
section  110  and  subchapter  1.  part  D  of 
the  CAA  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
alter  this  disapproval.  Federal 
disapproval  of  the  state  submittal  does 
not  anect  State-enforceability.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore,  EPA  certifies 
that  the  proposed  disapproval  would 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act "),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uiuquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SI  00 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sectfons  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not.  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 


disapproval  because  it  would  affect  only 
the  State  of  New  Jersey,  which  is  not  a 
small  government. 

C  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA. 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
oxides,  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Aulhority:  42  U.S.C  7401  el  seq. 

Dated:  November  29.  1999 
Jeanne  M.  Fox. 

Regional  Administrator,  Region  2. 
(PR  Doc.  99-31713  Filed  12-15-99;  8:45  ami 
Buxmo  cooE  ssn-so-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  074-3046;  FRL-6502-4) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  One-Hour  Ozone  Attainment 
Demonstration  tor  the  Baltimore  Ozone 
Nonattalnment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMAHY:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(Sn*)  consisting  of  the  1-hour  ozone 
attainment  demonstration  for  the 
Baltimore  severe  nonaltainment  area 
submitted  by  the  Maryland  Department 
of  the  Environment  (MDE)  on  April  29, 
1998  and  August  18. 1998.  We  are  also 
proposing,  in  the  alternative,  to 
disapprove  this  demonstration  if 
Maryland  does  not  submit  an  adequate 
motor  vehicle  emissions  budget 
consistent  with  attainment  and  adopt 


and  submit  rules  for  the  regional  NOx 
reductions  consistent  with  the  modeling 
demonstration.  For  purposes  of  an 
adequate  motor  vehicle  emissions 
budget,  the  State  will  need  to  reaffirm 
that  its  previously  submitted 
enforceable  commitment  to  adopt  the 
measures  needed  for  attainment  would 
apply  to  the  additional  measures  to 
reduce  emissions  to  support  the 
attainment  test.  The  reaffirmation  must 
also  include  the  Stale's  commitment  to 
the  performance  of  a  mid-course  review 
and  to  revisions  to  the  SIP  and  motor 
vehicle  emissions  budget  after  MOBILE6 
(the  most  recent  model  for  estimating 
mobile  source  emissions)  is  released. 

DATES:  Written  comments  must  be 
received  on  or  before  February  14.  2000. 

ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief,  Ozone 
&  Mobile  Sources  Branch.  Mailcode 
3AP21.  U.S.  Environmental  Protection 
Agency.  Region  HI,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia.  Petmsylvania  19103:  and 
the  Maryland  Department  of  the 
Environment.  2500  Broening  Highway. 
Baltimore.  Maryland.  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cristina  Fernandez,  (215)  814-2178.  Or 
by  e-mail  at  fernandez.cristina@epa.gov. 

S(JPPl£MENTARY  INFORMATION:  This 
document  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
ozone  attainment  demonstration  SIP 
submitted  by  MDE  for  the  Baltimore 
area.  This  document  addresses  the 
following  questions: 

What  is  the  Basis  fur  the  Allainnient 

Demonstration  Slf^ 
Whal  ai«  the  Compononi»  of  a  Modeled 

Atlainment  fDemonstralion? 
Whal  is  the  Frame  Work  for  Proposing  Action 

on  Ihe  Attainment  Demonstration  SIPs? 
What  Does  EPA  Expect  to  Happen  with 

Respect  to  Attainment  Demonstrations  for 

the  Severe  1-Hour  Ozone  Nonattainmenl 

,Area.s? 
What  are  Ihe  Relevant  fV>llcy  and  Guidance 

Documents? 
How  Dobs  Maryland's  Submittal  Satisfy  Ihe 

Frame  Work? 
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I.  Background 

A.  What  is  the  Basis  for  the  Attainment 
Demonstration  SIP? 

1.  CAA  Requirements 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979,  EPA  promulgated 
the  1-hour  0.12  parts  per  million  (ppm) 
ground-level  ozone  standard.  44  FR 
8202  (Feb.  8.  1979).  Ground-level  ozone 
is  not  emitted  directly  by  sources. 
Rather,  omissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compounds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  ground-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  1-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm. 
An  area  is  violating  the  standard  if,  over 
a  consecutive  three-year  period,  more 
than  three  exceedances  are  expected  to 
occur  at  any  one  monitor.  The  CAA.  as 
amended  in  1990,  required  EPA  to 
designate  as  nonattainment  any  area 
that  was  violating  the  1-hour  ozone 
standard,  generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4);  56  FR  56694  (Nov.  6.  1991). 
The  CAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attaiiunent  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  are  required  to  attain  the 
1-hour  standard  by  November  15. 1999 
and  severe  areas  are  required  to  attain 
by  November  15.  2005  or  November  15. 
2007.  The  Baltimore  nonattainment  area 
is  classified  as  severe  and  its  attainment 
date  is  November  15.  2005. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA.  serious  and  severe  areas  were 
required  to  submit  by  November  15. 
1994  demonstrations  of  how  they  would 
attain  the  1-hour  standard  and  how  they 


would  achieve  reductions  in  VCX) 
emissions  of  9  percent  for  each  three- 
year  period  until  the  attainment  year 
(rate-of-progress  or  ROP).  In  some  cases. 
NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions.  Today,  in  this 
proposed  rule.  EPA  is  proposing  action 
on  the  attainment  demonstration  SIP 
submitted  by  Jane  T.  Nishida.  Secretary 
of  the  Maryland  Department  of  the 
Environment  for  the  Baltimore  area. 
EPA  will  take  action  on  the  Maryland's 
ROP  plan  in  a  separate  rulemaking 
action.  In  addition,  elsewhere  in  this 
Federal  Register,  EPA  is  today 
proposing  to  take  action  on  nine  other 
serious  or  severe  1-hour  ozone 
attainment  demonstration  and,  in  some 
cases,  ROP  SIPs.  The  additional  nine 
areas  are  Greater  Connecticut  (CT), 
Springfield  (Western  Massachusetts) 
(MA).  New  York-North  New  (ersey-Long 
Island  (NY-NJ-CT).  Philadelphia- 
Wilmington- Trenton  (PA-NJ-DE-MD), 
Metropolitan-Washington,  D.C.  (DG- 
MD-VA),  Atlanta  (GA),  Milwaukee- 
Racine  (WI),  Chicago-Gary-Lake  County 
(IL-IN),  and  Houston-Galveston- 
Brazoria  (TX). 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attairunent  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A), 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attainment,  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 
VOCs  in  upwind  States  (and  the  ozone 
formed  by  these  emissions)  affected 
these  nonattainment  areas  and  the  full 
impact  of  this  effect  had  not  yet  been 


determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2. 1995.  Mary  D.  Nichols, 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals. '  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG) ' 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  frames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  June  1997,  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regiotially  to  enable  States  in  the  eastern 
half  of  the  country  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29, 1997 
memorandum,  Richard  Wilson,  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattairunent  areas:  (1)  evidence 
that  the  applicable  control  measures  in 
subpart  2  of  part  D  of  title  I  of  the  CAA 
were  adopted  and  implemented  or  were 
on  an  expeditious  course  to  being 
adopted  and  implemented:  (2)  a  list  of 
measures  needed  to  meet  the  remaining 
ROP  emissions  reduction  requirement 
and  to  reach  attainment:  (3)  for  severe 
areas  only,  a  conunitment  to  adopt  and 
submit  target  calculations  for  post- 1999 
ROP  and  the  control  measures  necessary 
for  attaiiunent  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2000 ': 


'  Mefnomndum.  "Ozone  Atlainmeol 
Demon-Htrations."  usunl  March  2. 1995.  A  copy  of 
the  meDionioduni  may  be  found  on  EPA's  web  site 
al  ht1p://wvrw.flpa.gov/rto/oarpg/np^.htnil. 

-  Letter  from  Mary  A.  Cade.  Diredor,  State  of 
llhnoift  Envirunmeotal  Protection  i\geocy  to 
EnviiDnmental  Coundi  of  Stales  (ECOS)  Members, 
dated  April  11. 199.^. 

^  In  general,  a  commitmem  for  a«vere  areas  to 
adopt  by  Decemtwr  2IX)0  Ibe  omlTol  measurvs 
Docessary  for  attafnmeat  and  ROP  ptaiu  tlirough  Itie 
attainment  year  applies  to  any  additional  measures 
oflCflssary  for  attainment  that  were  not  otherwise 
required  to  be  submitted  earlier.  (For  example,  this 
memorandum  was  not  Intended  to  allow  States  to 
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(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attainment:  and  (5)  evidence  of  a 
public  hearing  on  the  Stale  submittal.'* 
This  submission  is  sometimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attainment  and  identification  of  the 
measiues  needed.  Thus.  State 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997.  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  1-hour  standard  because  they  did 
not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7, 1997). 

The  EPA  finalized  that  rule  in 
September  1998,  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27. 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call. 

3.  Time  Frame  for  Taking  Action  on 
Attainment  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998; 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA,  EPA  is  required  to 
approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 


delay  submission  of  measures  required  under  the 
CAA.  such  as  mspeirtion  and  maintenance  It/M) 
programs  or  roasooable  available  control  technology 
IRACT)  regulations,  required  at  an  earlier  time.) 
Thus,  this  commitment  applies  to  any  control 
measures  or  emission  reductions  on  which  the  Stale 
relied  for  purposes  of  the  modeled  attainment 
deraonstration.  To  the  extent  the  State  has  relied  on 
a  commitment  to  submit  these  ineasurvs  by 
December  ZtxlO,  EPA  is  proposing  an  approval  of 
the  area's  attsinment  demonstration-  Some  severe 
areas  submitted  the  actual  adopted  control 
measures  and  arv  not  relying  on  a  conunitment 

'Memonndiun,  "Guidance  for  Implementing  the 
1-Hour  Ozone  and  Pre-Existing  PM  10  NAAQS." 
issued  December  29.  1997  A  copy  of  this 
memorandum  may  be  found  on  EJPA's  web  site  at 
hltp;//www,epa.gov/ttn/oarpg/llpgm.html. 


important  to  keep  the  pr<}cess  moving 
forward  in  evaluating  these  plans  and. 
as  appropriate,  approving  them.  Thus, 
in  tod&y's  Federal  Register,  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  1-hour  ozone 
attainment  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 

4.  Options  for  Action  on  a  State's 
Attainment  Demonstration  SIP 

Depeniling  upon  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today.  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
from  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  State's  plan 
submission.  CAA  110(k).  The  EPA  must 
fiilly  approve  the  submission  if  it  meets 
the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
fi'om  the  date  of  EPA's  final  conditional 
approval. 

■The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attainment,  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  dale  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enforceable 
because,  if  the  State  does  not  fidfill  its 
commitment,  the  conditional  approval  — 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  to  submit 
additional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 


State's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  Stale  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
submits  control  measures  that  EPA 
determines  are  complete  or  that  are 
deemed  complete,  EPA  will  determine 
through  rulemaking  whether  the  State's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  txmverted  to  a 
disapproval. 

Finally,  EPA  has  recognized  that  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  Stale  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  States  may  rely 
on  a  modeled  attainment  demon.<;tration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.'  In  order  to 
have  a  complete  modeling 
demonstration  submission.  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  sbotdd 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1 .  Modeling  Requirements 

For  purposes  of  demonstreting 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  analytical  method 
EPA  determines  to  be  as  effective.  The 
photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 


^  The  EPA  issued  guidance  on  the  air  quality 
modeling  that  is  used  to  denionstrste  attairunent 
with  the  Ihour  ozone  NAAQS  See  US  EPA. 
(19911.  Guideline  fur  RogulBlory  Application  of  the 
Urtlan  Airshed  Model.  EPA-4SO/4-«l-013.  Duly 
Itrail  A  copy  may  tie  found  on  EPA's  web  site  at 
http;//www.ep«.gov/ttn'8CTam/  (file  name 
"UAMREC").  See  also  U.S.  EPA.  119961.  Guidance 
on  Use  of  Modeled  Results  to  [>emon5trate 
Attainment  of  the  Ozone  NAAQS.  EPA-«M'B-95- 
007.  IJune  1996).  A  copy  may  lie  found  on  EPA's 
web  Bite  at  bttpJ/www.epa.gov/tln/scTBm/  (file 
namiE  "OSTEST"). 
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in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NiAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS,  an  optional  weight  of 
evidence  determination  which 
incorporates,  but  is  not  limited  to,  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identities  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  State  must  develop  and  implement 
a  modeling  protocol.  The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e., 
days  in  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattaizunent 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  State  needs 
to  generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  State 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistry  and 


atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model-predicted  1-hour  daily 
maximum  concentrations  in  all  grid 
cells  for  the  attainment  year  to  the  level 
of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the 
1-hour  ozone  NAAQS:  a  deterministic 
test  or  a  statistical  test. 

The  deterministic  test  requires  the 
State  to  compare  predicted  1-hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day  ^  to  the  attaimnent  level  of 
0.124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm,  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If, 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
very  extreme  day.  the  statistical  test 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attaiiunent  of  the 
standard.  (The  form  of  the  1-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-hmu-  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.130  ppm,  0.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
Toidentify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  location  on 
a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  woiild 
be  expected  to  occur  no  more  than  an 


*  The  initial,  "nunp-up"  days  for  eacti  eplBoda 
are  excluded  from  this  delenniiutioa 


average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximiun 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  to  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State 
can  rely  on  and  EPA  will  consider 
factors  such  as  other  modeled 
attainment  tests,  e.g.,  a  rollback 
analysis:  other  modeled  outputs,  e.g., 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quality  trends: 
estimated  emissions  trends:  analyses  of 
air  quality  monitored  data:  the 
responsiveness  of  the  model  predictions 
to  further  controls:  and.  whether  there 
are  additional  control  measures  that  are 
or  virill  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attaiiunent  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 

The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
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projections,  EPA  believes  a  viable 
attaiiunent  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed  in 
Section  C.6. 

C.  What  is  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SWs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  or 
conditionally  approve  the  1-hour 
attaiiunent  demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 

CAA  measures  and  measures  relied 
on  in  the  modeled  attainment 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the  State 
relied  on  in  the  SIP  submission  for 
attainment  and  ROP  plans  on  which 
EPA  is  proposing  to  take  action  today. 

NOx  reductions  affecting  boundary 
conditions. 

Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget  which 
can  be  determined  by  EPA  to  be 
adequate  for  conformity  purposes. 

Tier  2/Sulfur  program  oonefits  where 
needed  to  demonstrate  attainment. 
Inclusion  of  reductions  expected  from 
EPA's  Tier  2  tailpipe  and  low  sulfur-in- 
fuel  standards  in  the  attainment 
demonstration  and  the  motor  vehicle     . 
emissions  budget. 

In  certain  areas,  additional  meastues 
to  further  reduce  emissions  to  support 
the  attainment  lest.  Additional 
measures,  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR).  or  locally 
(intrastate)  in  individual  States. 

Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether  the 
adopted  control  measures  are  sufficient 
to  reach  attaiiunent  by  the  area's 
attaiiunent  date,  or  that  additional 
control  measures  are  necessary. 

1 .  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  States  shotUd  have  adopted  the 
control  measures  already  required  imdor 


the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
from  their  1990  emissions  levels  in 
order  to  attain.  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  under  the  CAA  to  attain  the  1- 
hour  ozone  NAAQS. 

In  addition,  the  States  may  have 
included  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measures  necessary  to  achieve 
ROP  through  the  attainment  year  and  to 
attain.)  For  ptuposes  of  fully  approving 
the  State's  SIP.  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  following  two  tables  present  a 
summary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  and 
severe  nonattainment  area  for  the  1-hour 
ozone  NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  measiu'es  that 
States  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  the  tables.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attainment,  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA  section 
182(c)(2)  (for  serious)  or  (d)  (for  severe). 

Table  1— C/\a  Requirements  for 
Serious  Areas 

— NSR  for  VOC  aixl  NOx  \  Including  an  ofis«l  ratio 
of  1-2:1  end  a  ma^  VOC  and  NCK  source  cutotf 
of  50  tons  per  year  (Ipy). 

— Reasonatto  AvartaWe  Control  Technology 
(BACT)  lor  VOC  and  NOx ' . 

— Enhanced  Inspection  and  Maintenance  (VMl  pro- 
gram 

—15%  volatile  organic  compound  (VOC)  plans 

— Emissions  inventory. 

— Emission  statements. 

— Ahanment  demonstration 

— 9  percent  ROP  plan  through  1 999- 

— ClMn  fuels  program  or  sut»titute 

— Entianc«d  monitonng  Photochemical  Assessment 
Monitoring  Stations  (PAMS) 

—Stage  It  vapor  recovery. 

^Unless  ttie  area  has  In  effect  a  NOx  waiver 
under  section  182(1).  Baltimore  area  is  nol 
such  an  area. 

Table  2— C/\a  Requirements  for 
Severe  Areas 

— AI  01  the  nonattainment  area  requirements  for  se- 

nous  areas 
— NSR.   including  an  offset  ratio  of   1  3:1   and  8 

mafor  VOC  and  NOx  soun»  cutoff  of  2S  tons  per 

y«8r(lpy). 


Table  2— CAA  Requirements  for 
Severe  areas— Continued 

— Reformulated  gasoline 
—9  percent  ROP  plan  through  attainment  year. 
— Requirement  lor  fees  for  major  sources  fix  failuiB 
to  attain  ISIP  due  l2/ai'IX» 

2.  NOx  Reductions  Afiecting  Boundary 
Ckinditions 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27, 
1998.  which  required  Stales  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  23  jiuisdictioDS  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30, 1999.  The  NOx  SIP  call  is  intended 
to  reduce  emissions  in  upwind  States 
that  significantly  contribute  to 
nonattaiiunent  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
States  must  regulate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  three-judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  call 
rule  requiring  States  to  submit  rules  by 
September  30. 1999. 

■The  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  a<:tion  today  are  located.  The 
9  areas  are:  Greater  Connecticut. 
Springfield  MA,  New  York-North  New 
Jersey-Long  Island  (NY-NJ-CT), ' 
Baltimore  MD,  Philadelphia- 
Wilmington-Trenton  (PA-N)-DE-MD). 
Metropolitan  Washington.  D.C.  (DC- 
MD-VA),  Atlanta  GA,  Milwaukee- 
Racine  WI,  and  Chicago-Garv-Lake 
County  (IL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainment  areas  at  their  boundaries. 
For  purposes  of  developing  attainment 
demonstrations.  States  define  lixal 
modeling  domains  that  include  both  the 
nonattainment  area  and  nearby 
surrotmding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boundar}'  conditions.  With 
the  exception  of  Houston,  the  1-boiu 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductionsi  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain 
Emission  reductions  asstmied  in  the 
attaiiunent  demonstrations  are  modeled 
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to  occur  both  within  the  State  and  in 
upwind  Slates:  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
Stales  impact  the  boundar>'  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore.  EPA  believes  il  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  call  in 
areas  outside  the  local  1-hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  call  within  their 
State  but  outside  of  the  modeling 
domain.  States  must  also  adopt  control 
measures  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan. 

Accordingly.  States  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  measiires  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
with  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned,  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1 ,  above,  any 
controls  assumed  by  the  State  inside  the 
local  modeling  domain  ^  for  purposes  of 
the  modeled  attainment  demonstration 
must  be  adopted  and  submitted  as  part 
of  the  State's  1-hour  attainment 
demonstration  SIP.  It  is  only  for 
reductions  occurring  outside  the  local 
modeling  domain  that  States  may 
assume  implementation  of  NOx  SIP  call 
measures  and  the  resiUting  boundary 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 
The  EP,^  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP.  as  described  by  CAA  section 
176(c)(2KA).  For  transportation 
conformity  purposes,  the  estimate  of 


^Por  the  purposes  of  this  document,  "local 
EDodaling  domain"  is  typically  an  uiban  scale 
dooiun  with  honzontal  dimeiuioiu  less  than  iktioul 
300  km  on  a  side.  borizoDtai  grid  resolution  less 
than  or  equal  to  S  x  5  kjn  or  finer.  The  domain  is 
large  enough  to  ensure  that  emissiotis  occurring  at 
9  am  in  the  domain's  center  are  still  within  the 
domain  at  8  pro  the  same  day-  If  recirculation  of  the 
nonattainment  area's  preirious  day's  emissions  is 
beheved  to  contribute  to  an  observed  problem,  the 
domain  la  large  enough  to  charadaiixa  tliis. 


motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 
attaiiunent  imless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attainment  demonstration.  Therefore. 
EPA  is  proposing  to  disapprove  the 
attainment  demonstration  SIPs  for  those 
nine  areas  if  the  States  do  not  submit 
motor  vehicle  emissions  budgets  that 
EPA  can  find  adequate  by  May  31. 
2000.»  In  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May, 
States  should  submit  a  budget  no  later 
than  December  31,  1999.'  If  an  area  does 
not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformity  purposes  by  May  31, 
2000,  EPA  plans  to  take  final  action  at 
that  time  disapproving  in  full  the  area's 
attainment  demonstration.  The 
emissions  budget  should  reflect  all  the 
motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e..  measures  already 
adopted  for  the  nonattaiiunent  area  as 
well  as  those  yet  to  be  adopted. 

4.  Tier  2/Sulfur  Program  Benefits 

On  May  13, 1999,  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  a  major,  comprehensive 
program  designed  to  significantly 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivans.  and  pickup  trucks) 
and  to  reduce  sulfur  in  gasoline.  Under 
the  proposed  program,  automakers 
would  produce  vehicles  designed  to 
have  very  low  emissions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide.  The  EPA  subsequently 
issued  two  supplemental  notices.  64  FR 


•  For  severe  areas,  EPA  will  determine  the 
adequacy  of  the  emissions  budgets  associated  with 
the  po6t-199e  ROP  plans  once  the  States  submit  the 
target  calculations,  which  are  due  no  later  than 
December  2CO0. 

*A  final  budget  is  preferred:  but,  if  the  State 
public  hearing  process  is  not  ynt  complete,  then  the 
draft  budget  for  public  hearing  may  be  submitted. 
The  adequacy  process  generally  toluss  at  leaot  90 
days.  Therefore,  in  order  for  EPA  to  complete  the 
adequacy  process  no  later  than  the  end  of  May.  EPA 
must  liave  by  February  IS.  2000.  the  final  budget 
or  a  draft  that  is  sutistaotiaily  similar  to  what  the 
final  budget  wUl  be-  The  State  must  submit  the  final 
budgal  by  April  IS,  2000. 


35112  dune  30, 1999):  64  FR  57827 
(October  27.  1999). 

These  two  supplemental  notices 
provide  1-hour  ozone  modeling  and 
monitoring  information  that  support 
EPA's  belief  that  the  Tier  2/Sulfur 
program  is  necessary  to  help  areas  attain 
the  1-hoiu-  NAAQS.  Under  the  proposed 
rule.  NOx  and  VOC  emission  reductions 
(as  well  as  other  reductions  not  directly 
relevant  for  attainment  of  the  1-hour 
ozone  standard)  would  occur  beginning 
in  the  2004  ozone  season  although 
incentives  for  early  compliance  by 
vehicle  manufacturers  and  refiners  will 
likely  result  in  some  reductions  prior  to 
2004.  Nationwide,  the  Tier  2/Sulfur 
program  is  projected  to  result  in 
reductions  of  approximately  800,000 
tons  of  NOx  per  year  by  2007  and 
1,200,000  tons  by  2010. 

In  the  October  27,  1999  supplemental 
notice.  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  1 7  metropolitan  areas  for 
which  the  1-hour  standard  applies  need 
the  Tier  2/Sulfur  program  reductions  to 
help  attain  the  l-hoiu*  ozone  standard. 
The  Baltimore  area  whose  attainment 
demonstration  EPA  is  proposing  to 
approve  today  is  included  on  that  Ust. 

■The  EPA  issued  a  memorandtun  that 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier 
2/Sulfur  program  proposal. '"  The 
memorandtun  provides  the  tonnage 
benefits  for  the  Tier  2/Sulfur  program  in 
2007  on  a  coimty-by-coimty  basis  for  all 
coimties  within  the  10  serious  and 
severe  nonattaiiunent  areas  for  which 
EPA  is  proposing  to  take  action  today 
and  the  2005  tonnage  benefits  for  the 
Tier  2/Sulfur  program  for  each  county 
for  three  areas. 

The  EPA  also  issued  a  memorandtun 
which  explains  the  coimection  between 
the  Tier  2/Sulfur  program,  motor 
vehitJe  emissions  budgets  for 
conformity  determinations,  and  timing 
for  SIP  revisions  to  account  for  the  Tier 
2/Sulfur  program  benefit."  This 
memorandtun  explains  that  conformity 
analyses  in  serious  and  severe  ozone 
nonattaiiunent  areas  can  begin 
including  Tier  2/Sulfur  program 


"'Memorandum.  "1 -Hour  Ozone  Attainment    . 
Oemonstratioiu  and  Tier  2/Sulfiir  Rulemaking" 
from  Lydia  Wegman.  Office  of  Air  Quality  Planning 
and  .Standards  and  Merrylin  Zaw-Mon.  diffice  of 
Mobile  Sources  to  the  Air  Division  [}irectoi^. 
Regions  1-VI.  issued  November  8,  199^.  A  copy  of 
this  memorandum  may  t>e  found  un  EPA's  web  sila 
at  bttp://www.epagov/oms/tnm8p/traqconf.htm. 

' '  Memorandum,  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone  Attainment 
Demonstrations",  from  Merrylin  Zaw-Mon.  Office 
of  Mobile  Sources,  to  Air  Division  Directors. 
Regions  l-Vl,  issued  November  3.  1999.  A  copy  of 
this  memorandum  may  be  found  on  EPA's  web  site 
al  http://www.epa.gov/oms/tranap;iz«qcDnf.btm. 
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benefits  once  EPA's  Tier  2  rule  is 
promulgated,  provided  that  the 
attainment  demonstration  SIPs  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2  benefits.  For 
areas  that  require  all  or  some  portion  of 
the  Tier  2  benefits  to  demonstrate 
attainment  but  have  not  yet  included 
the  benefits  in  the  motor  vehicle 
emissions  budgets,  EPA's  adequacy 
finding  will  include  a  condition  that 
conformity  determinations  may  not  take 
credit  for  Tier  2  until  the  SIP  budgets 
are  revised  to  reflect  Tier  2  benefits.  See 
EPA's  memorandtun  for  more 
information. 

For  the  New  York-North  New  Jersey- 
Long  Island.  Philadelphia-Wilmington- 
Trenton.  Baltimore,  Atlanta,  and 
Houston  nonattainment  areas,  the  EPA 
is  proposing  to  determine  that 
additional  emission  reductions  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment.  With  the 
exception  of  the  Atlanta  nonattainment 
area,  a  portion  of  that  reduction  will  be 
achieved  by  EPA's  Tier  2/Sulfiu 
program,  which  EPA  expects  to  finalize 
shortly.  States  that  need  to  rely  in  whole 
or  in  part  on  the  Tier  2  benefits  to  help 
demonstrate  attainment  will  need  to 
adjust  the  demonstration  for  their  SIP 
submission,  emission  inventories  and 
motor  vehicle  emissions  budgets  to 
include  the  Tier  2/Sulfur  program 
reductions  in  order  for  EPA  to  approve 
the  SIP  submittal.  The  submittal 
requirement  including  the  analysis  to 
make  that  submission  is  described  in 
the  two  memoranda  cited.  States  may 
use  the  tonnage  benefits  and  guidance 
in  these  memoranda  to  make  these 
adjustments  to  the  SIP  submission  and 
motor  vehicle  emission  budgets.  The 
EPA  encourages  States  to  submit  these 
SIP  revisions  by  December  31, 1999  to 
allow  EPA  to  include  them  in  the  motor 
vehicle  emissions  budget  adequacy 
determinations  which  need  to  be 
completed  by  May  31,  2000. 
Alternatively,  these  revisions  should  be 
submitted  by  July  2000  for  serious 
nonattainment  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fall  of  2000.  For  severe 
nonattainment  areas,  these  revisions 
should  be  submitted  by  December  31, 
2000. 

A  number  of  areas  for  which  the  EPA 
is  not  proposing  to  determine  that 
additional  emission  reduction  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment  will  be 
taking  a  partial  credit  for  Tier  2  when 
they  use  credit  from  national  low 
emissions  vehicles  (NLEV)  in  their 
attainment  demonstration.  These 
nonattainment  areas  are  the  Milwaukee- 
Racine,  Chicago-Gary-Lake  Cotmty  and 


Metropolitan  Washington.  D.C.  areas.  By 
regulation,  the  NLEV  standards  do  not 
extend  beyond  the  2003  model  year 
unless  EPA  promulgates  Tier  2  vehicle 
standards  at  least  as  stringent  as  the 
NLEV  standards.  See  40  CFR  86.1701- 
99(c).  Thus,  the  emission  reductions 
relied  upon  from  2004  and  later  model 
year  NLEV  vehicles  will  actually  be  due 
to  the  promulgation  of  the  Tier  2 
standards,  either  through  the  extension 
of  the  NLEV  program  or  a  portion  of  the 
reduction  from  vehicles  meeting  the 
Tier  2  standards. 

Like  all  the  other  SIPs  that  rely  on 
Tier  2  reductions  in  order  to 
demonstrate  attainment,  the  attainment 
demonstrations  for  the  Milwaukee- 
Racine.  Chicago-Gary-Lake  Coimly  and 
Metropolitan  Washington,  D.C.  areas 
must  be  revised  to  estimate  the  effects 
of  Tier  2  according  to  otu  policy  before 
EPA  can  take  final  action  approving 
such  attainment  demonstrations.  Until 
the  SIPs  are  revised  to  include  full  Tier 
2  credit,  EPA  can  determine  by  May  31, 
2000  that  a  motor  vehicle  emissions 
budget  is  adequate  if  the  budget  woidd 
be  otherv^.se  adequate.  No  conditions 
need  be  placed  on  such  adequacy 
determinations  since  the  budgets  in 
such  SIPs  already  include  reductions 
equivalent  to  the  amount  of  emission 
reductions  the  areas  will  bo  relying  on 
from  Tier  2  by  virtue  of  the  NLEV 
reductions  included  in  the  budgets. 

Revisions  to  the  motor  vehicle 
emissions  budget  and  the  attainment 
demonstration  when  EPA  issues  the 
MOBILES  model.  Within  one  year  of 
when  EPA  issues  the  MOBILE6  model 
for  estimating  mobile  source  emissions 
which  takes  into  accoimt  the  emissions 
benefit  of  EPA's  Tier  2/Sulfur  program. 
States  will  need  to  revise  their  motor 
vehicle  emissions  budgets  in  their 
attainment  demonstration  SIPs  if  the 
Tier  2/Sulfur  program  is  necessary  for 
attainment.  In  addition,  the  budgets  will 
need  to  be  revised  using  M0BILE6  in 
those  areas  that  do  not  need  the  Tier  2/ 
Sulfur  pr(}gram  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  will  work  with  Stales  on  a 
case-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficiency  of  the  attainment 
demonstration. 

States  described  in  the  paragraph 
above  will  need  to  submit  a 
commitment  in  the  near  term  to  revise 
their  motor  vehicle  emissions  budget 
vtrithin  one  year  after  EPA's  release  of 
MOBILE6.  This  commitment  should  be 
submitted  to  EPA  along  with  the  other 
commitments  discussed  elsewhere  in 
this  document,  or  alternatively,  as  part 
of  the  SIP  revision  that  modifies  the 


motor  vehicle  emission  inventories  and 
budgets  to  include  the  Tier  2/Sulfur 
program  benefits  needed  in  order  for 
EPA  to  approve  the  SIP  submittal.'- 

5.  Additional  Measures  to  Further 
Reduce  Emissions 

The  EPA  is  propo.sing  to  find  that  the 
attainment  demonstrations  for  New 
York-North  New  lersey-Long  Island, 
.\tlanta:  Houston;  Baltimore,  and 
Phi  ladelphia-Wilmington-Trenton  even 
considering  the  Tier  2/Sulfur  program 
reductions  and  the  WOE,  will  not 
achieve  attainment  without  the 
application  of  additional  emission 
control  measures  to  achieve  additional 
emission  reductions.  Thus,  for  each  of 
these  areas.  EPA  has  identified  specific 
percentages  of  NOx  and/or  VOC 
emissions  which  must  be  reduced 
through  additional  control  measures  in 
order  to  demonstrate  attainment  and  to 
enable  EPA  to  approve  the 
demonstration.  The  need  for  additional 
emission  reductions  is  generally  based 
on  a  lack  of  sufficient  compelling 
evidence  that  the  demonstration  shows 
attainment  at  the  current  level  of 
adopted  or  planned  emission  controls. 
This  is  discussed  in  detail  below  for  the 
Baltimore  area.  The  method  used  by 
EPA  to  calculate  the  amount  of      -s. 
additional  reductions  is  described  in  a 
technical  support  docaiment  located  in 
the  record  for  this  proposed  rule. 
Briefly,  the  methoti  makes  use  of  the 
relationship  between  ozone  and  its 
precursors  (VOC  and  NOx)  to  identify' 
additional  reductions  that,  at  a 
minimum,  would  bring  the  model 
predicted  future  ozone  concentration  to 
a  level  at  or  below  the  standard.  The 
relationship  is  derived  by  comparing 
changes  in  either  (1)  the  model 
predicted  ozone  to  changes  in  modeled 
emissions  or  (2)  in  observed  air  quality 
to  changes  in  actual  emissions. 

The  EPA  is  not  requesting  that  States 
perform  new  photochemical  grid 
modeling  to  assess  the  full  air  quality 
impact  of  the  additional  measiues  that 
would  be  adopted.  Rather,  as  described 
above,  one  of  the  factors  that  EPA  can 
consider  as  part  of  the  WOE  analysis  of 
the  attainment  demonstration  is 
whether  there  will  be  additional 
emission  reductions  anticipated  that 
were  not  modeled.  Therefore.  EPA  will 
consider  the  reductions  from  these 


'-For  purposes  ofconfortnity.  llie  State  needs  a 
commitment  that  has  been  sulHect  to  public 
hearing,  if  the  State  has  sutimitted  a  commitment 
that  has  btwn  subtecl  to  public  beahog  and  that 
provides  for  the  adoption  of  all  measures  n«o!ssar\ 
lor  attainment,  the  State  should  sulmiil  a  tetter  pnor 
to  December  31,  1999,  amending  the  commitment 
to  include  the  iwtsioQ  of  tiie  budget  after  the 
nlMse  of  MOBU.Ee. 
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additional  measures  as  part  of  the  WOE 
analysis  if  the  State  adopts  the  measures 
or,  as  appropriate,  submits  an 
enforceable  commitment  to  adopt  the 
measures. 

As  an  initial  matter,  for  areas  that 
need  additional  measures,  the  State 
must  submit  a  commitment  to  adopt 
additional  control  measures  to  meet  the 
level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
For  purposes  of  conformity,  if  the  State 
submitted  a  commitment,  which  has 
been  subject  to  public  hearing,  to  adopt 
the  control  measures  necessary  for 
attainment  and  ROP  through  the  area's 
attainment  date  in  conformance  with 
the  December  1 997  Wilson  poUcy ,  the 
State  will  not  need  an  additional 
commitment  at  this  time.  However,  the 
state  will  need  to  amend  its 
commitment  by  letter  to  provide  two 
things  concerning  the  additional 
measures. 

First,  the  State  will  need  to  identify  a 
list  of  potential  control  measures  (from 
which  a  set  of  measures  could  be 
selected)  that,  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reductions  to  meet 
the  level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
States  need  not  commit  to  adopt  any 
specific  measures  on  their  list  at  this 
time,  but  if  they  do  not  do  so,  they  must 
identify  sufficient  additional  emission 
reductions  to  attain  the  standard  with 
the  submitted  motor  vehicle  emissions 
budget.  These  measures  may  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum.  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attainment  Demonstrations, " 
from  Merrylin  Zaw-Mon,  Office  of 
Mobile  Sources,  to  Air  Division 
Directors.  Regions  I- VI.  i^)  States  may. 
of  course,  select  control  measures  that 
do  impose  limits  on  highway 
construction,  but  if  they  do  so,  they 
must  revise  the  budget  lo  reflect  the 
effects  of  specific,  identified  measures 
that  were  either  committed  to  in  the  SIP 
or  were  actually  adopted.  Otherwise, 
EPA  could  not  conclude  that  the 
submitted  motor  vehicle  emissions 
budget  would  be  providing  for 
attainment,  and  EPA  could  not  find  it 
adequate  for  conformity  purposes. 


'  ^  Meinoraadum.  "Guidance  on  Motor  Vahicle 
Emtiisions  Budgets  in  One-Houi  Ozone  Altainnwnt 
Demonstrations",  from  Merrylin  Zaw-Moo.  OfRtu! 
of  Mobile  Soumes.  to  Air  Diviaion  Directors. 
Regions  l-VI,  issued  Novemt»r  3.  1999.  A  copy  of 
tJiis  memorsndtun  may  be  found  on  EPA's  web  site 
at  http://www.epagov/oau/transp/traqconf-htni. 


Second,  the  letter  should  provide  that 
the  State  will  recalinilale  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effects,  if  any,  of  the 
measure  or  measures  that  are  ultimately 
adopted  when  those  measures  are 
submitted  as  SIP  revisions  should  any  of 
the  measures  pertain  to  motor  vehicles. 

For  purposes  of  approving  the  SIP.  the 
State  will  need  an  enforceable 
commitment  that  identifies  the  date  by 
which  the  additional  measures  will  be 
submitted,  identifies  the  percentage 
reductions  needed  of  VOC  and  NOx, 
and  provides  that  the  State  will 
recalciUate  and  submit  a  revised  motor 
vehicle  emissions  budget  that  includes 
the  effects,  if  any,  of  the  measure  or 
measures  that  are  ultimately  adopted 
when  these  measures  are  submitted  as 
SIP  revisions  should  any  of  the 
measures  pertain  to  motor  vehicles.  To 
the  extent  the  State's  current 
commitment  does  not  include  one  of  the 
above  items  or  to  the  extent  that  a  State 
plans  to  revise  one  of  the  above  items 
in  an  existing  commitment,  the  Slate 
will  need  a  new  public  hearing. 

For  areas  within  the  OTR,  EPA 
believes  it  is  appropriate  to  provide  a 
State  that  is  relying  on  a  regional 
solution  to  a  Congressionally-rec(}gnized 
regional  air  pollution  problem  with 
more  time  to  adopt  and  submit 
measures  for  additional  reductions  to 
EPA  than  for  a  State  thet  will  rely  on 
intrastate  measures  to  acihieve  the 
reductions.  Therefore,  the  EPA  believes 
that  States  in  the  OTR  must  be  allowed 
sufficient  time  for  the  OTR  to  analyze 
the  appropriate  measures  as  well  as  time 
for  the  State  to  adopt  the  measures.  For 
these  States,  EPA  believes  it  is 
appropriate  for  them  to  commit  to  work 
through  the  OTR  to  develop  a  regional 
strategy  regarding  the  measures 
necessary  lo  meet  the  additional 
reductions  identified  by  EPA  for  these 
areas.  However,  as  a  backstop,  the  State 
will  need  to  commit  lo  adopt  intrastate 
measures  sufficient  lo  achieve  the 
additional  reductions  if  the  regional 
measures  are  not  identified  by  the  OTR 
and  adopted  by  the  relevant  Slates.  For 
purposes  of  conformity,  if  the  Stale 
submitted  a  commitment  consistent 
with  the  December  1997  Wil.<ion  policy 
and  which  has  been  subject  to  public 
hearing,  the  State  may  amend  its  current 
commitment  by  letter  to  provide  these 
assurances.  However,  before  EPA  can 
take  final  rulemaking  action  to  approve 
the  attainment  demonstration,  the  State 
will  need  to  meet  the  public  hearing 
requirements  for  the  commitment  and 
submit  it  to  EPA  as  a  SIP  revision.  The 
EPA  will  have  to  propose  and  take  final 
action  on  this  SIP  revision  before  EPA 
can  fully  approve  the  State's  attainment 


demonstration.  The  State  will  have  to 
submit  the  necessary  measures 
themselves  (and  a  revised  motor  vehicle 
emissions  budget  that  includes  the 
effects,  if  any.  of  the  measure  or 
measures  that  are  ultimately  adopted 
should  any  of  the  measures  pertain  to 
motor  vehicles)  as  a  SIP  revision  no 
later  than  October  31,  2001. 

Guidance  on  additional  control 
measures.  Much  progress  has  been 
made  over  the  past  25  years  to  reduce 
VOC  emissions  and  over  the  past  9  years 
lo  reduce  NOx  emissions.  Many  large 
sources  have  been  controlled  to  some 
extent  through  RACT  rules  or  other 
emission  standards  or  limitations,  such 
as  maximum  achievable  control 
technology  (MACT),  new  source 
performance  standards  (NSPS)  and  the 
emission  control  requirements  for 
NSR — lowest  achievable  emissions  rate 
(LAER)  and  best  achievable  control 
technology  (BACT).  However,  there  may 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductions  from  sources  that  have 
already  been  regulated.  The  EPA  has 
prepared  a  report  to  assist  States  in 
identifying  additional  measures.  This 
report  is  called  "Serious  and  Severe 
Ozone  Nonaltairunent  Areas: 
Information  on  Emissions,  Control 
Measures  Adopted  or  Planned  and 
Other  Available  Control  Measures."  The 
purpose  of  this  report  is  to  provide 
information  to  State  and  local  agencies 
to  assist  them  In  identifying  additional 
control  measures  that  can  be  adopted 
into  their  SIPs  to  support  the  attainment 
demonstrations  for  the  serious  and 
severe  nonattaiimieni  areas  imder 
consideration.  This  report  has  been 
added  to  the  record  for  this  proposal. 

In  summary,  the  report  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
emissions  for ozoneprecursor  emissions 
of  NOx  and  VOCs.  This  inventory  data 
gives  an  indication  of  where  the  major 
emissions  are  coming  from  in  a 
particular  geographic  area  and  may 
indicate  where  it  will  be  profitable  to 
look  for  further  reductions.  Second,  the 
report  contains  information  on  contiol 
measures  for  emission  sources  of  NOx 
and  VOC  (including  stationary,  area  and 
mobile  source  measiuvs)  for  which 
controls  may  not  have  been  adopted  by 
many  jurisdictions.  This  would  include 
many  measures  listed  among  the  control 
measures  EPA  considered  when 
developing  the  Regulatory  Impact 
Analysis  (RIA)  for  promulgation  of  the 
8-hoiu-  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 
has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
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alternative  control  techniques  (ACT) 
doctiments.  This  may  be  useful  to  States 
who  may  already  specif)'  emission 
limits  on  existing  source  categories  to 
which  NSPS  and  MACT  for  new  sources 
apply,  but  the  current  RACT  level  of 
control  for  these  existing  sources  may 
not  match  the  level  specified  in  the 
NSPS  or  MACT  standards  for  new 
sotirces  or  sources  which  emit 
hazardous  air  pollutants.  Finally,  the 
report  includes  information  on  the 
control  measures  not  already  covered 
elsewhere  that  States  have  adopted,  or 
have  proposed  to  adopt  at  the  date  of 
the  report,  into  their  SIPs.  Comparison 
of  information  on  measures  already 
adopted  into  others'  SIPs  may  help 
inform  States  about  reductions  that  may 
be  available  from  their  sources  whose 
emissions  are  currentiy  not  regulated. 

Another  source  of  information  is  the 
BACT  and  LAER  determinations  that 
States  have  made  for  individual  new 
sources.  Information  on  BACT/LAER 
determinations  is  available  through 
EPA's  RACT/BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
Internet  at  the  following  address: 
www.epa.gov/ttn/catc/. 

The  ACT  documents  for  VOC  and 
NOx  are  valuable  because  EPA  has  not 
issued  control  technique  guidelines 
(CTGs)  that  specify  the  level  of  RACT 
for  several  categories  of  sources.  For 
some  of  these  source  categories.  EPA 
has  prepared  ACT  documents  which 
describe  various  control  technologies 
and  associated  costs  for  reducing 
emissions.  While  States  were  required 
to  adopt  RACT  for  major  sources  within 
these  source  categories,  the  ACT 
docimients  may  identify  an  additional 
level  of  control  for  regulated  sources  or 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  States  are  free  to  evaluate  the 
various  options  given  and  use  the 
results  to  assist  in  formulating  their  own 
regulations. 

The  EPA  report  lists  the  various 
sources  EPA  used  to  develop  the  lists  of 
additional  measures.  These  sources 
include  an  EPA  draft  control  measure 
data  base,  State  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Control  Official's  (STAPPA/ALAPCO's) 
books  "Controlling  Nitiogen  Oxides 
imder  the  Clean  Air  Act;  A  Menu  of 
Options",  and  "Meeting  the  IS-Percent 
Rate-of-Progress  Requirement  Under  the 
Clean  Air  Act:  A  Menu  of  Options", 
California's  ozone  SIP  for  the  South 
Coast  and  various  ACT  documents. 

There  is  one  control  approach  which 
bears  special  mention  because  it  is 
broader  in  application  than  any  one 


specific  control  measure.  That  is  the 
approach  of  "cap  and  trade."  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  sources  are  given  emission 
allotments.  Under  a  declining  cap, 
emissions  woiUd  be  decreased  each 
year.  Sotirces  may  over-control  and  sell 
part  of  their  allotments  to  other  sources 
which  imder-control.  Overall,  the 
percentage  decrease  in  emissions  is 
maintained,  but  the  reductions  are  made 
where  they  are  most  economical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  California  since 
about  1992. 

The  State  of  Illinois  has  adopted  a 
declining  cap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  future 
emissions  of  major  sotirces  in  the 
Chicago  area  that  in  most  cases  is  12 
percent  lower  than  baseline  emissions. 
Illinois  will  issue  a  number  of  emission 
allotments  corresponding  to  the  cap 
level  and  will  require  each  source  to 
have  VOC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  that  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  sources  that  reduce 
VOC  emission  less  than  12  percent  must 
buy  emission  allotments.  The  proposed 
reductions  are  planned  to  begin  in  the 
next  ozone  season.  May  2000. 

In  addition,  EPA's  draft  economic 
incentives  program  guidance  (EIP)  was 
proposed  in  September  1999.  This 
encourages  cost-effective  and  innovative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  to 
be  successful  and  cost-effective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 
cost-effective  implementation  of 
additional  control  measures. 

Finally,  a  redurtion  in  VOC  and  NOx 
emissions  can  be  achieved  through  a 
wide  range  of  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofitting  diesel  trucks 
and  buses,  and  controlling  ground 
service  equipment  at  airports  to  acrtivily 
based  controls  such  as  increased  use  of 
transit  by  utilizing  existing  Federal  lax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
fmplementing  programs  involving 
cleaner  burning  fuels.  The  Slate  of 
Texas  is  also  considering  a  rule  lo 
change  the  times  during  the  day  in 
which  construction  can  occur  to  reduce 
ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  wide  range  of 


new  and  innovative  programs  beyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
significant  emission  reductions  for 
attainment  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 
be  considered  as  pari  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measures. 

6,  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strateg>'  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  believes  that  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  lo  take  action  today.  In  order 
lo  approve  the  attainment 
demonstration  SIP  for  the  Baltimore 
area.  EPA  believes  thai  the  State(s)  must 
submit  an  enforceable  commitment  to 
perform  a  MCR  as  described  here." 

As  pari  of  the  commitment,  the  Stale 
should  commit  lo  work  with  EPA  in  a 
public  consultative  process  to  develop  a 
methodolog>'  for  performing  the  MCR 
and  developing  the  criteria  by  whiti 
adequate  progress  would  be  judged. 

For  severe  areas,  the  States  must  have 
an  enforceable  conunitment  to  perform 
the  MCR,  preferably  following  the  2003 
ozone  season,  and  to  submit  the  results 
to  EPA  by  the  end  of  the  review  year 
(e.g.  December  31.  2003).  EPA  believes 
that  an  analysis  in  2003  would  be  most 
robust  since  some  or  all  of  the  r^onal 
NOx  emission  reductions  should  be 
arJiieved  by  that  dale.  EPA  would  then 
review  the  restilts  and  determine 
whether  any  States  need  to  adopt  and 
submit  additional  control  measures  for 
purposes  of  attainment.  The  EPA  is  not 
reque.stlng  thai  States  commit  now  lo 
adopt  new  control  measures  as  a  result 
of  this  process.  It  would  be 
impracticable  for  the  States  to  make  a 
commitment  that  is  specific  enough  to 
be  considtired  enforceable.  Moreover, 
the  MCR  could  intllcale  that  upwind 
States  may  need  to  adopt  some  or  all  of 
the  additional  controls  needed  to  ensure 
an  area  attains  the  standard.  Therefore. 


'*  For  purposes  oi  conformity,  the  Slate  needs  a 
commitment  that  itat  been  subfect  to  public 
hearing-  If  the  State  has  submitted  a  contmitmeni 
that  bat  been  sub)ect  lo  public  hearing  and  tbat 
proviiles  for  the  adoption  of  all  measurtf  necessan' 
for  attaitunent.  the  State  should  submit  a  lellar  prior 
lo  December  31.1 999.  BiDsndfng  the  cofflffliunenl 
lo  include  the  M(3l. 
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if  EPA  dotennines  additional  control 
measures  are  needed  for  attainment, 
EPA  would  determine  whether 
additional  emission  reductions  as 
necessary  from  States  in  which  the 
nonattainment  area  is  located  or  upwind 
States,  or  both.  The  EPA  would  require 
the  affected  State  or  States  to  adopt  and 
submit  the  new  measures  within  a 
period  specified  at  the  time.  The  EPA 


anticipates  that  these  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  no(k)(5)  and,  therefore,  the 
period  for  submission  of  the  measures 
would  be  no  longer  than  18  months  after 
the  EPA  finding.  A  draft  guidance 
document  regarding  the  MCR  process  is 
located  in  the  docket  for  this  proposal 
and  may  also  be  found  on  EPA's  web 
site  at  http://www.epa.gov/ttn/scramy. 


D.  In  Summary,  What  Does  EPA  Expect 
to  Happen  with  Respect  to  Attainment 
Demonstrations  for  the  Baltimore 
1-Hour  Ozone  Nonattairunent  Area? 

The  following  table  shows  a  summary 
of  information  on  what  EPA  expects 
from  the  State  of  Maryland  to  allow  EPA 
to  approve  the  1-hour  ozone  attainment 
demonstration  SIP  for  the  Baltimore 


Table  3.— Summary  Schedule  of  Future  actions  Related  To  Attainment  Demonstration  for  the  Baltimore 
Severe  Nonattainment  Area  in  Maryland  and  Which  is  Located  in  the  OTR 


Req'd  no  later  ttian: 


12/31/99. 


Action 


4/1S/00  State  submits  in  final  any  sulxnissions 

made  m  draft  by  12/31/99. 
Before  EPA  final  rulemaking  


12A31/00. 


1(V31/01 


Within  1  yr  after  release  of  MOeiLE&model   . 

12/31/D3 ;  State  submits  to  EPA  results  of  mid-course  rsview 


Slate  submits  ITie  following  to  EPA: 

— Motor  vehicle  emissions  txjdget ' 

— Commitments  2  or  reaffirmation  of  previous  enforceable  commitment  to  do  tt)e  following: 

— Submit  by  10/31/01  measures  for  additional  emission  reductions  as  required  in  ttw  attain- 
ment demonstration  lest;  lor  additional  emission  reduction  measures  developed  through 
the  regional  process,  the  Stale  must  also  submit  a  commitment  for  the  additional  meas- 
ures and  a  bad<stop  commitment  to  adopt  and  submit  by  1CV31/01  intrastate  measures  lor 
the  emission  reductions  In  the  event  the  OTR  process  does  not  recommend  measures 
that  produce  emission  reductions. 

— Sutimit  revised  SIP  &  motor  vehicle  emissions  budget  by  10/31/01  if  additional  measures 
(due  by  10/31/01)  affect  tfie  motor  vehicle  emissions  inventory 

— Revise  SIP  &  motor  vehicle  emissions  budget  1  year  after  MOBILES  issued  ^ 

— Perform  a  mid-course  review. 

—A  list  ol  potential  control  measures  that  could  provide  additional  emission  reductions 
needed  to  attain  the  standard' 


State  submits  enforceable  commitments  for  any  above-mentioned  commitments  ttiat  may 

not  yet  have  been  subfected  lo  public  heanng. 
— State  submits  adopted  modeled  measures  relied  on  in  attainment  demonstration  or  relied 

on  for  ROP  through  the  attainment  year 
— Stale  revises  4  submits  SIP  &  maor  vehicle  emissions  budget  lo  account  for  Tier  2  re- 

ductiorts  as  needed^ 
— OTR  States  submit  additional  measures  developed  through  the  regior»l  process 
—State  revises  SIP  i  motor  vehicle  emissions  budget  it  the  additional  measures  are  for 

motor  vehicle  category. 
Slate  submits  revised  SIP  &  motor  vehicle  emissions  budget  based  on  M06ILE6. 


'Flra^  budget  preferable;  however,  it  public  process  is  not  yet  complete,  then  a  "dratr'  budget  (the  one  undergoing  puWic  process)  may  be 
submitted  at  this  Hme  with  a  final  budget  by  4/15AX)  However,  if  a  final  budget  is  signilicanlly  different  from  Ihe  draft  submitted  earlier  the  final 
budget  must  be  submitted  by  2/15/00  to  accommodate  Ihe  90  day  processing  period  pnor  to  the  5/31/00  dale  by  which  EPA  must  find  Ihe  motor 
vehicle  emi^ioos  budget  adequate.  Note  that  the  budget  can  reflect  estimated  Tier  2  emission  reductions— see  memorandum  trom  Lydia 
wegman  and  Merryfin  Zaw-Mon.  "I-Hour  Ozone  Atiainmeni  Demonstrations  and  Tier  2/Sullur  Rulemaking." 

•  As  provided  in  Ihe  preamble  text,  the  Stale  may  clarify  by  letter  an  existing  commitment,  which  has  been  subject  lo  pul)llc  hearing  lo  submit 
the  control  measures  needed  for  attainment.  If  the  Slate  has  not  yet  submitted  such  a  commitment,  the  Stale  should  adopt  a  oommitment  after 
puWK  heanng.  If  the  public  heanng  process  is  not  yet  complete,  then  draft  commitments  may  be  submitted  at  this  lime.  The  final  commitment 
should  be  submitted  no  later  than  4/15/00. 

'The  revision  lor  MOBILES  IS  only  required  (or  SIPs  that  indude  the  effects  of  Tier  2.  The  commitment  to  revise  the  SIP  after  MOBILES  may 
be  submitted  at  the  same  time  that  the  stale  submits  Ihe  budget  that  includes  the  effects  of  Tier  2  (no  later  man  12/31/00) 

"The  Stale  is  not  required  to  commit  to  adopt  any  specific  measures.  However,  if  the  State  does  nol  do  so,  Ihe  list  cannot  include  any  meas- 
ures ttiat  place  limits  on  highway  construaion.  ~»  »  7  =<.- 
„'".'tlS„^,?i.®  submits  such  a  revision,  it  must  be  accompanied  by  a  commitment  to  revise  Ihe  SIP  and  motor  vehKle  emissions  budget  1  year 
after  MOBILES  IS  issued  (if  the  commitment  has  not  already  been  submined). 


E.  What  are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  cited  several  pohcy  and 
guidance  memoranda.  The  EPA  has  also 
developed  several  technical  documents 
related  to  the  rulemaking  action  in  this 
proposal.  Some  of  these  documents 
have  been  referenced  above.  These 
documents  and  their  location  on  EPA's 
web  site  are  listed  below:  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 


Recent  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  QuaUty 
Plaiming  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  Modeling  Group,  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://virww.epa.gov/ttii/ 
scram/. 


2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3, 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP,  NC. 

3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
.Mtainment  Demonstrations,"  from 
Merrylin  Zaw-Mon,  Office  of  Mobile 
Sounds,  to  Air  Division  Directors, 
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Regions  I-VI.  November  3, 1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
traqconf.htm. 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors,  Regions  I-VI,  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur/Sulfur  Rulemaking." 
November  8,  1999.  Web  site:  http:// 
www.epagov/oms/transp/traqconf.htm. 

5.  Draft  Memorandum,  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  John  Seitz,  Director, 
Office  of  Air  Quality  Planning  and 
Standards.  Web  site:  http:// 
www.epa.gov/ttn/scram/. 

6.  Memorandum,  "Guidance  on  the 
Reasonably  Available  Control  Measuies 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  CJuality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html . 

Previous  Documents 

1.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  AppUcation  of  the  Urban 
Airshed  Model,  EPA-450/4-91-013, 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA,  (1996).  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  EPA- 
454/B-95-007,  Oune  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  "03TEST"). 

3.  Memorandum.  "Ozone  Attainment 
Demonstrations."  from  Mary  D.  Nichols, 
issued  March  2.  1995.  Web  site:  http:/ 
/www.epa.gov/ttn/oarpg/tl  pgm.html. 

4.  Memorandum,  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  issued  July  16, 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

5.  December  29, 1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMio  NAAQS." 
Web  site:  http://www.opa.gov/ttn/ 
oarpg/tl  pgm.html. 

n.  EPA's  Review  and  Analysis  of  the 
Maryland  State  Submittal 

This  section  provides  a  review  of 
Maryland's  submittal  and  an  analysis  of 
how  it  satisfies  the  frame  work 
discussed  in  Section  I.  C.  of  this 
document.  A  more  detailed  description 
of  the  Maryland  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action. 


A.  Analysis  of  the  Local  Modeling  and 
Weight-of-Evidence 

1.  Analysis  of  the  Modeling  for  the 
Local  Modeling  Domain 

The  CAA  requires  that  serious  and 
above  nonattainment  areas  perform 
photochemical  grid  modeling  to  help 
determine  the  emission  reductions  of 
VOC  and  NOx  necessar>'  to  achieve  the 
attainment  of  the  1-hour  ozone 
standard.  The  MDE  hilfilled  this 
requirement  through  the  application  of 
the  Urban  Airshed  Model.  Version  4 
(UAM-fV)  and  through  the  use  of  the 
modeling  results  from  the  OTAG 
application  of  the  Urban  Airshed  Model, 
Version  5  (UAM-V). 

The  ozone  attainment  demonstration 
for  the  Baltimore  area  contains  local 
scale  modeling  that,  other  than  the 
number  of  episodes  modeled,  fulfills 
EPA  recommended  modeling 
procedures.  EPA's  recommended 
modeUng  procedures  require  the 
modeling  of  three  or  more  episodes. 
MDE  focused  on  one  episode  Ouly  18- 
20,  1991)  in  their  attainment  year 
modeling  demonstration.  This  episode 
represents  one  of  the  most  fraquently 
occurring  weather  patterns  conducive  to 
high  ozone  in  the  Baltimore  area.  Given 
the  severe  nature  of  the  episode 
modeled,  even  if  two  more  episodes 
were  modeled,  the  July  18-20, 1991 
episode,  due  to  its  severity,  would  most 
lUcely  be  the  controlling  episode  in  the 
determination  of  the  emission 
reductions  needed  in  the  Baltimore  area 
for  attainment.  In  addition,  three 
episodes  were  analyzed  in  the  design 
value  rollback  analysis  performed  using 
the  modeling  results  finm  EPA's  NOx 
SIP  Call  (63  FR  25902.  May  11, 1998). 

When  the  2005  emission  inventory 
vdth  Maryland's  emission  control 
strategy  is  modeled,  peak  ozone 
concentrations  are  reduced  by 
approximately  31  ppb.  When  this 
reduction  is  applied  to  the  peak 
measured  concentration  bom  the  July 
1991  episode  (178  ppb)  the  result  is  147 
ppb.  In  this  case,  O^A's  alternative 
attainment  test  guidance  entitled 
"Guidance  on  the  Use  of  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS"  will  allow  a  peak 
concentration  of  140  ppb  and  still 
consider  the  result  attainment  due  to  the 
severity  of  the  meteorological  forming 
potential  of  the  episode. 

"The  local  modeling  for  the  Baltimore 
area  over-predicts  ozone  concentrations 
for  the  July  1991  episode.  The  1991  base 
case  modeling  predicts  peak 
concentrations  in  the  Baltimore  area 
between  168-210  ppb  while  ozone 
monitors  in  the  same  area  during  the 
same  time  period  show  peak 


concentrations  from  132-178  ppb.  This 
indicates  that  the  model  is  over- 
predicting  the  actual  peak  ozone 
concentrations  by  an  average  of  22%. 
When  model  over  prediction  is 
accotmted  for.  the  local  scale  modeling 
predicts  a  peak  concentration  of  129 
ppb.  This  is  only  4  ppb  higher  than  the 
attainment  concentration  of  124  ppb. 

Sensitivity  modeling  shows  that  when 
emission  reductions  similar  to  those 
that  will  be  achieved  in  the  Baltimore 
area  are  modeled,  improvement  in  Ihe 
number  of  grid  cell  hours  above  the 
standard  is  close  to  90  percent.  This 
result  satisfies  the  requirement  of  the 
second  bench  mark  of  the  Statistical 
Test,  described  in  EPA's  alternative 
attainment  test  guidance  cited  above, 
which  requires  that  the  area  control 
strategy  result  in  a  reduction  of  the 
number  of  grid  cell  hours  above  the 
ozone  standard  of  at  least  80  percent. 

When  the  area  design  value  in  the 
base  modeling  period  (1991)  is  adjusted 
for  the  air  quality  improvement 
predicted  in  the  attainment  year  by  the 
local-scale  modeling  according  to  the 
screening  test  described  in  EPA's 
guidance  entitled  "Draft  Guidance  on 
the  Use  of  Models  and  Other  Analyses 
in  Attainment  Demonstrations  for  the  8- 
Hour  Ozone  NAAQS",  the  result  is  an 
2005  projected  design  value  of  131  ppb. 

With  the  exception  of  the  additional 
controls  needed  to  satisfy  the  NOx  SIP 
Call,  all  other  measiu-es  relied  on  in  the 
demonstration  of  attainment  have  been 
adopted  and  implemented  by  the  State 
of  Marviand.  Maryland  has  also 
committed  to  adopt  rules  necessary  to 
cover  the  additional  emission 
reductions  needed  for  attainment  as 
determined  by  EPA's  analysis.  The  local 
scale  modeling  re.sults  are  close  enough 
to  attainment  to  warrant  the 
consideration  of  weight-of-evidence 
arguments  that  support  the 
demonstration  of  attainment. 

2.  Weight  of  Evidence  Analyses 

A  weight-of-evidence  determination  is 
a  diverse  set  of  technical  analyses 
performed  to  assess  the  confidence  one 
has  in  the  modeled  results  and  to  help 
assess  the  adequacy  of  a  proposed 
strategy  when  the  outcome  of  local  scale 
modeling  is  close  to  attainment. 

The  attainment  demonstration  SIP  for 
the  Baltimore  area  provides  weight-of- 
evidence  arguments  that  corroborate 
further  that  it  is  likely  the  Baltimore 
area  will  attain  the  1-hour  ozone 
standard  by  the  statutory  date  of  2005. 
EPA  has  developed  design  value 
adjustment  factors  based  on  regional 
scale  modeling  performed  for  the  NOx 
SIP  Call  (63  FR  25902.  May  11.  1998) 
These  adjustment  factors  were  used  to 
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adjust  the  1997  design  values  for  the 
Baltimore  area.  The  analysis  showed  all 
area  adjusted  design  values  below  125 
ppb  except  for  Baltimore  City  which  has 
an  adjusted  value  of  126  ppb.  MDE 
believes  that  because  the  SNPR 
modeling  did  not  include  approximately 
1 3  ton/day  of  local  VOC  emission 
reductions  in  the  Maryland  plan,  the 
adjusted  design  value  for  Baltimore  City 
is  most  likely  some  value  less  than  125 
ppb.  To  provide  additional  information, 
MDE  applied  their  design  value 
adjustment  factors  to  the  1998  area 
design  values,  resulting  in  all  area 
design  values  below  124  ppb.  Because 
the  Baltimore  area  local  modeling 
showed  some  peak  concentrations  above 
levels  deemed  consistent  with 


attainment,  EPA  conducted  an  analysis 
to  determine  what  additional  emission 
reductions  may  be  needed  to  support 
ozone  attainment  in  the  Baltimore  area. 
The  EPA  analysis  determined  that  the 
Baltimore  area  will  need  an  additional 
3.1  percent  per  day  of  VOC  emission 
reductions  to  ensure  attainment  of  the 
ozone  NAAQS.  The  baseline  for  this 
percentage  is  the  1990  emissions 
inventory.  This  reduction  is  in  addition 
to  the  NOx  and  VOC  emission 
reductions  that  will  be  achieved  from 
the  Tier  2  rule.  The  additional  VOC 
reduction  may  be  achieved  through  NOx 
substitution  in  accordance  with  existing 
EPA  guidance.  The  Maryland 
attainment  demonstration  SIP  contains 
an  enforceable  commitment  to  adopt 


whatever  rules  are  necessary  to  attain 
the  1-hour  NAAQS  for  ozone. 

Based  on  the  results  of  the  local  scale 
modeling  along  with  the  additional 
weight  of  evidence  arguments  presented 
above,  EPA  believes  the  State  of 
Maryland  has  demonstrated  attainment 
if  the  State  submits  reaffirmation  of  its 
previous  enforceable  commitment  to 
adopt  additional  measures  as  specified 
in  section  I.C.5. 

B.  Analysis  of  Submittal  Against  EPA's 
Frame  WoHi  for  Proposing  Action  on  the 
Attainment  Demonstration  SIPs 

1.  CAA  Measures  and  Measures  Relied 
on  in  the  Current  SIP  Submission 


Table  4.— Contbol  Measuhes  in  the  1-Hour  Ozone  Attainment  Plan  for  the  Baltimore  Ozone  Nonattainment 

Area  and  Clean  Air  Act  Requirements 


Name  of  control  measure  or  SIP  element 


Enhanced  Inspection  &  Maintenance 

NOx  RACT  

VOC  RACT  to  25  tpy 

Stage  II  Vapor  Recovery  

On-Board  Rehjelir>g  Vapor  Recovery 

Stage  I  Vapor  Recovery 

Federal  Motor  Vehicle  Control  Program 
(Tier  0  &  Tier  I). 

Federal  Non-Road  Gasoline  Engines 
(Small  Gasoline  Engines). 

Federal  Non-Road  Heavy  Duty  Diesel  En- 
gines. 

AIM  Surface  Coatings  

Corttumer  &  Commercial  Products 

Aulotedy  Refinishing 

Reformulated  Gasolirw  

Surface  Cleaningr'Degreasing 

Muntcipal  Landfills  » 

Open  Burning  Ban  „ 

Litf^ographic  Pnnting 

Expandable  Polystyrene  Products  

Yeast  Manufactunng .-. 

Commenaal  Bakery  Ovens  ._ 

Screen  Printing  ,„ 

Fit>erglass  Manufacturing  ..„ 

Manne  Vessel  Coating  

Clean  Fuel  Fleets  or  sutistitute  


Type  of  measure 


Included  in  local  modeling 


CAA  SIP  Requirement  i  Yes 

CAA  SIP  Requirement  Yes 


National  Low  Emission  Vehicle  (NLEV) 


OTC  NOx  MOU  PtMse  II  

Manne  Engine  Standards 

Railroad  Engine  Standanls  „....* 

Heavy  Duty  Diesel  Engines  (On-Road)  .... 

New  Source  Review  

15%  VOC  Reduction  Plan 

Base  Year  Emissions  Inventory 

Emissions  Statements  

9°t  Rate  of  Progress  Plans 

Fees  tor  Major  Sources  tor  Failureto  At- 
tain. 


CAA  SIP  Requirement 
CAA  SIP  Requirement 

Federal  Rule 

CAA  SIP  Requirement 
Federal  Rule 


Federal  Rule  . 
Federal  Rule  . 


Federal  Rute 

Federal  Rule 

Stale  Rule 

Federal  Rute „. 

State  Rule 

Slate  Rule 

State  Rule 

State  Rute 

State  Rute 

State  Rute 

Slate  Rute 

State  Rute 

Stale  Rute  ...._ _. 

State  Rute 

CAA  SIP  Requirement 

State  Opt-In 


Stale  Initiative 

Federal  Rule 

Federal  Rute 

Federal  Rule  

CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 


Yes 
Yes 
Yes 
No  .. 
Yes 

Yes 

Yes 

Yes 
Yes  . 
Ym  . 
Yes  . 
Yes  . 
Yes  . 
Yss 
Yes  . 
Yes  . 
Yes  . 
Yes  . 
Yes  . 
Yss  . 
Yea  . 
No  ... 

Yes  . 


Yes  .. 
Yes  .. 
Yes  .. 
Yes  .. 

No  .... 
Yes» 
No  .... 
No  .... 
Yes'  . 
No'.. 


Approval  status 


SIP  Approval  Pending 
SIP  Approval  Pending. 
SIP  Approval  Pending. 
SIP  Approved. 
Promulgated  at  40  CFR  86. 
SIP  Appnwed. 
Promulgated  at  40  CFR  86. 

Promulgated  a!  40  CFR  90. 

Promulgated  at  40  CFR  89 

Promulgated  at  40  CFR  59  subpart  D. 

Promulgated  at  40  CFR  59  subpart  C. 

Adopted.  Submitted  and  Approved. 

Promulgated  at  40  CFR  80  subpart  D. 

SIP  Approved. 

SIP  Approved. 

SIP  Approved. 

SIP  Approved. 

SIP  Approved. 

SIP  Approved. 

SIP  Approved. 

SIP  Approved. 

SIP  Approval  Pending. 

SIP  Approval  Pending. 

Requirement  Substituted  by  NLEV;  SIP 
Approval  Pending. 

Federal  program  promulgated  at  40  CFR 
86  subpart  R  Stale  opt-in  adopted 
and  sutimitted:  SIP  Approval  Pending. 

SIP  Approval  PerxJing 

Promulgated  at  40  CFR  91 . 

Promulgated  at  40  CFR  92. 

Promulgated  at  40  CFR  86. 

SIP  Approval  Perxjing. 

SIP  Approval  Pending. 

SIP  Approved 

SIP  Approved. 

SIP  Approval  Pending. 

SIP  Due  12/31/2000. 


'  The  measures  used  to  demonstrate  rate  ot  progress  were  modeled. 

^  This  measure  will  only  take  effect  if  the  area  lails  to  attain  by  2005  and  wouW  only  be  imptemented  after  2005. 
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Maryland  has  submitted  all  CAA 
mandated  measures.  Many,  but  not,  all 
of  these  measures  have  been  approved. 
EPA  is  proposing  approval  of  the 
attainment  demonstration  for  the 
Baltimore  area  contingent  upon  SIP 
approval  of  all  CAA  required  measures 
and  other  attainment  measures  before 
final  approval  is  issued  for  the 
attainment  demonstration. 

2.  NOx  Reductions  Affecting  Boundary 
Conilitions 

The  State  of  Maryland  relied  on  the 
NOx  SIP  Call  reductions  in  the 
Baltimore  area  attainment 
demonstration  plan.  Therefore,  a  crucial 
element  of  the  attainment 
demonstration  for  the  Baltimore  area  is 
the  adoption  and  implementation  of 
NOx  controls  consistent  with  the 
modeling  demonstration.  As  discussed 
in  Section  I.C.2..  Maryland  must  adopt 
NOx  SIP  Call  level  controls  within  the 
modeling  domain  in  order  to  have  an 
approvable  attainment  demonstration. 
Maryland  must  submit  to  EPA  adopted 
control  measures  consistent  with  the 
NOx  reductions  assumed  in  the 
attainment  demonstration  before  EPA 
may  approve  the  attainment 
demonstration  SIP. 

3.  Motor  Vehicle  Emissions  Budget 
The  EPA  has  found  that  the  motor 

vehicle  emissions  budget  in  the 
attainment  demonstration  submitted  by 
Maryland  for  the  Baltimore  area  is 
inadequate  for  conformitv  piuposes.  On 
October  26,  1999,  Judith  M.  Katz, 
Director,  Air  Protection  Division,  EPA, 
Region  m,  sent  a  letter  to  Ms.  Ann  Marie 
DeBiase,  Director.  Air  and  Radiation 
Management  Administration,  Maryland 
Department  of  the  Environment 
indicating  that  the  motor  vehicle 
emissions  budgets  in  their  attainment 
demonstration  SIP  were  not  adequate 
for  conformity  purposes. 

The  motor  venicle  emission  budget  in 
the  attaiimient  demonstration  for  the 
Baltimore  area  is  inadequate  because  it 
does  not  meet  all  the  requirements  in  40 
CFR  Part  93,  section  93.118(e)(4).  EPA 
made  this  determination  because  the 
Maryland  attainment  demonstration  SIP 
requires  additional  measures  to  further 
reduce  emissions  to  support  the 
attainment  test  and  because  the  budgets 
do  not  reflect  all  measures  assumed  in 
the  local  modeling.  The  following 
paragraphs  provide  a  summary  of  each 
of  these  findings,  of  the  corrective 
action  required  and  of  EPA's  proposed 
action. 

Additional  measures  to  further  reduce 
emissions  to  support  the  attainment 
test:  The  motor  vehicle  emissions 
budget(s),  when  considered  together 


with  all  other  emissions  sources  are  not 
consistent  with  applicable  requirements 
for  attainment  as  detailed  in  section 
93.118(e)(4)(iv)  of  the  Conformity  rule. 
Maryland's  attainment  demonstration 
identifies  motor  vehicle  emissions 
budgets  for  2005.  But  the  budgets  do  not 
meet  this  requirement  because  the  WOE 
support  for  the  attainment 
demonstration  will  be  acceptable  only  if 
Maryland  provides  an  approvable 
commitment  to  additional  measures  to 
fiulher  reduce  emissions  to  support  the 
attaiiunent  test  as  specified  in  section 
I.e. 5.  There  will  be  additional  mobile 
source  control  measures  in  effect  by 
2005  that  will  assist  the  area  in 
demonstrating  attainment  in  2005.  Table 
5  lists  these  measiu'es  and  indicates 
which  of  these  are  currently  reflected  in 
the  motor  vehicle  emissions  budgets. 

Budgets  do  not  reflect  all  measures 
assumed  in  the  local  modeling:  The 
motor  vehicle  emissions  budgets  are  not 
consistent  with  and  clearly  related  to 
the  emissions  inventory  and  the  control 
measures  in  the  submitted  SIPs  as 
required  by  section  93.118(e)(4)(v)  of  the 
Conformity  rule.  Adequate  motor 
vehicle  emissions  budgets  must  reflect 
application  of  all  the  control  measures 
assiuned  in  the  local  modeling 
demonstration.  The  current  motor 
vehicle  emissions  budgets  do  not  reflect 
a  low  emissions  vehicle  program  which 
was  assumed  in  the  local  modeling. 
Maryland  has  adopted  and  submitted  a 
SIP  revision  for  an  KIEV  program  and 
thus  has  adopted  this  modeled  measure. 

EPA  has  interpreted  the  general 
adequacy  eniteria  with  respect  to  the  1- 
hour  ozone  attainment  demonstrations 
to  require  the  motor  vehicle  emissions 
budgets  to  include  the  effects  of  all 
motor  vehicle  controls,  including 
federal  measures  and  the  mobile  source 
control  measures  assumed  in  the  NOx 
SIP  Call,  that  will  be  in  place  in  the 
attaiimient  year."  Table  5  lists  these 
measures  that  will  contribute  to 
attainment  in  2005  and  that  will  affect 
the  budget.  Therefore,  the  revised  motor 
vehicle  emissions  budget  presumptively 
must  include  all  currently  promulgated 
federal  measures  and  state  SIP  measures 
shown  in  Table  5  with  the  exception  of 
Clean  Fuel  Fleets  (CFF).  Maryland  has 
submitted  an  NLEV  SIP  revision  as  a 
substitute  for  CFF.  For  the  motor  vehicle 
emissions  budget  NLEV  must  be  used  as 
in  lieu  of  CFF. 


TABLE  5.— Mobile  Source  Control 
Measures  Needed  for  the  2005 
Motor  Vehicle  Emissions  Budg- 
ets 


Control  measures 
3vailat>le  in  2005 


Control  measures 
contained  in  it>e 
demonstration 


Federal  Motor  Vehicle 

Control  Program 

(FMVCP): 

Tier  1  

Tier  2 
High  Enhanced  l/M  ... 

Phase  II  RFG  

Clean  Fuel  Fleets  & 

NLEV. 
Heavy-Duty  Diesel 

Vetiide. 


Tier  1  FMVCP  only 

High  entiarx^d  l/M 

Phase  II  RFG 

Not  in  molor  vehicle 

budget 
Not  in  motor  vehicle 

budget. 


'^Memorandum,  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone  Attainment 
Demonstrations",  from  Mefrylin  Zow-Mon.  Office 
of  Mobile  Sources,  to  Air  Division  Direclors. 
Regions  I- VI.  issued  November  3, 1909. 


Motor  vehicle  emissions  budget  and 
EPA 's  proposed  action:  EPA  is 
proposing  to  approve  the  attainment 
demonstration  SIP  if  Maryland  i:orrects 
the  deficiencies  that  cause  the  motor 
vehicle  emissions  budget  to  be 
inadequate.  In  the  alternative,  EPA  is 
proposing  to  disapprove  the  attainment 
demonstration  SIP,  if  by  May  31,  2000. 
EPA  has  not  made  a  determination  that 
the  State  of  Maryland  has  an  adequate 
motor  vehicle  emissions  budget  for  the 
Baltimore  area.  Because  many  States 
may  shortly  be  submitting  revised 
demonstrations  with  revised  motor 
vehicle  emission  budgets,  EPA  is 
providing  a  60  day  comment  period  on 
this  proposed  rule.  If  Marv'land  submits 
a  revised  attainment  demonstration, 
EPA  will  place  the  revisions  in  the 
docket  for  this  rulemaking  and  will  post 
a  notice  on  EPA's  website  at 
www.epa.gov/oms/traq.  By  posting 
notice  on  the  website,  EPA  will  also 
initiate  the  adequacy  process. 

4.  Tier  2/Sulfur  Program  Benefits 

As  a  result  of  EPA's  review  of  the 
Maryland's  SIP  submittal.  EPA  believes 
that  the  ozone  modeling  submitted  by 
the  State  for  the  Baltimore  area  on 
which  EPA  is  proposing  to  approve  and 
disapprove-in-the-altemaUve  today  will 
need  the  emission  reductions  from 
EPA's  Tier  2/Sulfur  program  to  attain 
the  l-hoiu-  ozone  NAAQS.  Further.  EPA 
believes  that  the  Baltimore  area  will 
need  additional  emission  reductions 
identified  by  EPA,  beyond  those  from 
EPA's  Tier  2/Sulfur  program,  to  attain 
the  1  -hour  ozone  NAAQS. 

For  the  Baltimore  area.  EPA  is 
proposing  to  determine  that  the 
submitted  control  strategy  does  not 
provide  for  attainment  by  the  attainment 
deadline.  However,  the  emission 
reductions  of  EPA's  Tier  2/Sulfur 
program,  which  are  not  reflected  in  the 
submitted  SIP.  will  assist  in  attainment 
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Because  the  Baltimore  area  must  rely  on 
reductions  from  the  Tier  2/Sulfur 
program  in  order  to  demonstrate 
attainment,  the  effects  of  tliese 
standards  must  be  included  in  the  motor 
vehicle  emissions  budget. 

To  assist  the  State  in  the  preparation 
uf  a  new  submission  which  could  be 
approved  or  conditionally  approved. 
EPA  has  prepared  an  estimate  of  the  air 
quality  benefits  of  EPAs  Tier  2/Suliur 
program.  EPA  assumed  that  all  of  the 
Tier  2/Sulfur  emissions  reductions  will 
contribute  to  the  ability  of  the  Baltimore 
area  to  demonstrate  attainment.  The 
EPA  has  further  calculated  how  much 
additional  emission  reduction  is  needed 
for  the  Baltimore  area  in  order  for  EPA 
to  approve  or  conditionally  approve  a 
revised  and  re-submitted  attainment 
demonstration  for  this  area.  The  EPA 
suggests  that  Maryland  include  these 
calculations  as  part  of  the  WOE  analysis 
accompanying  the  adjusted  attaiiunent 
demonstration  and  revised  motor 
vehicle  emissions  budget  for  this  area. 
Today  EPA  is  proposing  to  approve  a 
new  attainment  demoikstration  if  it 
meets  this  description. 

However.  Maryland  can  use  some  of 
EPAs  Tier  i/Sulfui  program  credit  for 
other  purposes.  Thus,  the  State  could 
take  credit  for  all  or  some  of  EPA's  Tier 
2/Sulfur  program  credit  for  its 
attaiiunent  demonstration.  If  the  Tier 
2/Sulfur  program  credit  the  State  of 
Maryland  is  assuming  for  attainment  is 
less  than  the  amount  that  EPA  assumed 
in  calciUating  the  amount  of  additional 
emission  reductions  needed  to  attain, 
i.e.,  the  State  is  applying  some  or  all  of 
the  Tier  2/Sulfur  program  credit  for 
other  purposes,  the  State  will  have  to 
calculate  the  new  additional  emission 
reductions  needed  and  commit  to  adopt 
measiues  to  achieve  them.  If  the  State 
assumes  all  the  Tier  2/Sulfur  program 
credit  will  go  toward  attainment,  then 
the  State  will  be  able  to  rely  on  EPAs 
estimate  of  the  additional  emission 
reductions  needed. 

Revisions  to  the  motor  vehicle 
emissions  budget  and  the  attainment 
demonstration  when  EPA  issues  the 
MOBILB6  model.  Maryland  has 
previously  committed  to  adopting 
additional  control  measures  as 
necessary  to  attain  the  one-hour  ozone 
NAAQS  as  discussed  in  the  preceding 
section  (II.C.3)  of  this  document.  EPA 
believes  for  the  purposes  of  determining 
the  motor  vehicle  emissions  budget 
adequate  that  Maryland  already  has  a 
commitment  to  adopt  any  needed 
additional  measures,  but  we  need 
reaffirmation  from  MDE  that  the  intent 
of  the  existing  commitment  meets  all 
the  conditions  as  stated  in  section  I.C  of 
this  action  including  revising  the  mobile 


vehicle  emissions  budget  when  EPA 
issues  the  MOBILE6  model.  EPA  needs 
to  receive  this  reaffirmation  by 
December  31.  1999  as  discussed  in 
section  I.  above.  If  Maryland  does  not 
reaffirm  by  December  31, 1999,  that  its 
existing  commitment  to  adopt 
additional  measiu^s  as  necessary  to 
reach  attainment  is  consistent  within 
the  framework  of  this  action,  then  EPA 
will  be  tmable  to  determine  the  area  has 
an  adequate  conformity  budget.  The 
commitment  to  revise  the  SW  after 
MOBILES  may  be  submitted  at  the  same 
time  that  the  stale  submits  the  budget 
that  includes  the  effects  of  Tier  2  (no 
later  than  July  1.2000). 

5.  Additional  Measures  to  Further 
Reduce  Emissions  to  Support  the 
Attainment  Test 

Based  on  the  results  of  the  local  scale 
modeling  along  with  the  additional 
weight-of-evidence  analyses  provided  in 
the  attainment  demonstration  for  the 
Baltimore  area,  EPA  believes  that  MDE 
has  successfully  demonstrated 
attainment  of  the  1-hour  ozone  standard 
for  the  Baltimore  area  by  the  2005 
statutory  date  if  the  Slate  of  Maryland 
provides  a  reaffirmation  by  letter  that  its 
previously  submitted  enforceable 
commitment  to  adopt  additional 
measures  to  further  reduce  emissions 
includes  those  necessary  to  support  the 
attainment  test  as  specified  in  section 
I.C. 5.,  above.  EPA  has  determined  that 
the  Baltimore  area  will  need  additional 
emission  reductions  of  3.1  percent  per 
day  of  VOC  to  ensure  attainment  of  the 
ozone  NAAQS.  The  baseline  for  this 
percentage  is  the  1990  emissions 
inventory.  These  reductions  are  in 
addition  to  the  NOx  and  VOC  emission 
reductions  that  will  be  achieved  from 
the  Tier  2  nde. 

In  its  attainment  plan  submittal, 
Maryland  provided  a  list  of  control 
measures  to  be  considered  if  additional 
reductions  are  needed  for  attainment. 
None  of  the  listed  measures  impose 
additional  limits  on  highway 
construction.  EPA  believes  that 
Maryland  already  identified  a  list  of 
control  measures  that  would  not  impose 
additional  limits  on  highway 
construction,  but  needs  reaffirmation 
from  MDE  that  the  intent  of  its  existing 
enforceable  commitment  which 
included  this  list  of  measures  meets  the 
provisions  of  section  I.C.S.,  above. 

6.  Mid-Course  Review 

In  accordance  with  the  provisions  of 
I.e. 6.,  above.  EPA  must  receive  an 
enforceable  conunitment  or  a 
reaffirmation  of  a  previous  enforceable 
commitment  to  include  a  mid-course 
review  from  MDE  for  the  Baltimore  area 


by  the  date  specified  in  Table  3  of  this 
document  before  the  attainment 
demonstration  can  be  approved. 

m.  What  are  the  Consequences  of  State 
Failure? 

This  section  explains  the  CAA 
consequences  of  Mar>'land'B  failure  to 
meet  the  time  frames  and  terras 
described  generally  in  this  notice.  The 
CAA  provides  for  the'imposition  of 
sanctions  and  the  promulgation  of  a 
federal  implementation  plan  if  States 
fail  to  submit  a  required  plan,  submit  a 
plan  that  is  determined  to  be  incomplete 
or  if  EPA  disapproves  a  plan  submitted 
by  the  Stale  (We  using  the  phrase 
"failure  to  submit"  to  cover  both  the 
situation  where  a  State  makes  no 
submission  and  the  situation  where  the 
State  makes  a  submission  that  we  find 
is  incomplete  in  accordance  with 
section  110(k)(l)(B)  and  40  CFR  part  51, 
Appendix  V.)  For  purposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  failure  to  submit.  Thus,  the 
description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  State's  submission. 

A.  What  are  the  CAA's  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP, 
such  as  the  attainment  demonstration 
SIPs,  section  179<a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  State 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPAs  sanctions  regulations,  40 
CFR  52.31,  the  first  sanction  would  be 
2:1  offsets  for  sources  subject  to  the  new 
source  review  requirements  under 
section  173  of  the  CAA.  If  the  State  has 
still  felled  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  llO(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

B.  What  are  the  CAA 's  FIP  Provisions  if 
a  State  Fails  to  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  fix}m  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 


Federal  Register / Vol.  64,  No.  241 /Thursday,  December  16,  1999 /Proposed  Rules 


70411 


series  of  policy  memoranda,  EPA 
recognized  that  States  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above,  EPA  provided  for 
States  to  submit  the  attainment 
demonstration  SIPs  in  two  phases.  In 
lime  1996.  EPA  made  findings  that  ten 
States  and  the  District  of  Columbia  had 
failed  to  submit  the  phase  1  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  (July 
10,  1996).  In  addition  on  May  19, 1997. 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  JiUv  1998.  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8. 1999. 

IV.  Proposed  Action 

EPA  is  proposing  to  approve  the  State 
of  Maryland's  attainment  demonstration 
SIP  revision  which  was  submitted  on 
April  18, 1998  and  August  18, 1998,  for 
the  Baltimore  area  if  the  following 
actions  occur  in  accordance  with  the 
schedules  in  section  I.D,  Table  3: 

(1)  Maryland  adopts  and  submits  an 
adequate  motor  vehicle  emissions 
budget. 

(2)  Maryland  reaffirms  that  the  intent 
of  its  existing  enforceable  commitment 
which  provided  a  list  of  measures  to  be 
considered  if  additional  reductions  are 
needed  for  attainment  meets  the 
provisions  discussed  section  I.C. 5. 
above.  The  State  need  not  commit  to 
adopt  any  specific  measures  on  their  list 
at  this  time,  but  if  they  do  not  do  so, 
they  must  identify  sufficient  additional 
emission  reductions  to  attain  the 
standard  with  the  submitted  motor 
vehicle  emissions  budget.  Note: 
Maryland's  previously  submitted  list  of 
measures  does  not  involve  additional 
limits  on  highway  construction  beyond 
those  that  could  be  imposed  under  the 
submitted  motor  vehicle  emissions 
budget. 

(3)  Maryland  adopts  and  submits  a 
rule(s)  for  the  regional  NOx  reductions 
consistent  with  the  modeling 
demonstration. 

(4)  Maryland  adopts  and  submits  an 
enforceable  conunitment,  or 
reaffirmation  of  existing  enforceable 
commitment  to  do  the  following: 

(al  Submit  measures  by  10/31/01  for 
additional  emission  reductions  as  required  in 
the  attainment  demonstration  test  as 
discussed  in  section  l.C.5.  For  additional 


emission  reduction  measures  developed 
through  the  regional  process,  the  Stale  must 
al.so  submit  an  enforceable  cummitment  for 
the  additional  measures  and  a  backstop 
commitment  to  adopt  and  submit  intrastate 
measures  for  the  emission  reductions  in  the 
event  the  OTR  proce.ss  does  not  recommend 
measures  Ihat  produce  emission  reductions. 

(bl  Submit  a  revised  SIH  tk  motor  vehicle 
emissions  budget  by  10/31/01  if  additional 
measures  affect  the  motor  vehicle  emissions 
inventory. 

(c)  Submit  revised  SIP  &  motor  vehicle 
emissions  budget  1  year  after  MOBILE6 
issued. 

(d)  Perform  a  mid-course  reWew, 

B.  Proposed  Disapproval-in-the- 
Alternative 

EPA  is  also  proposing,  in  the 
alternative,  to  disapprove  this  SIP 
revision,  if  any  of  the  actions  listed  in 
ni.A,  above,  do  not  occur  in  accordance 
with  the  schedules  in  section  ID.  Table 
3. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  issues  regarding 
attainiftnt  for  the  Baltimore  area.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  lo  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  this 
document.  A  more  detailed  descripti&n 
of  the  state  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available  upon 
request  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document. 

V,  AdministratiTe  Requirements 

A.  Executive  Order  (E.O.I  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatorj' 
action  from  review  under  E.0. 12866, 
entiUed  "Regtdatory  Planning  and 
Review." 

B.  Executive  Order  13045 
Executive  Order  13045,  entitled 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safely 
Risks  "  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that  the  EPA 
determines  (i)  is  "economically 
significant."  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
nde  has  a  disproportionate  effect  on 
children.  If  the  regulator)'  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 


effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency 
This  final  rule  is  not  subject  lo  E-O. 
13045  because  it  docs  not  involve 
decisions  intended  to  mitigate 
environmental  health  and  safety  risks. 

C.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significanUy  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  uiiless  the 
Federal  Government  provides  the  funds 
necessary  lo  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfimded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  con.sultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  "nature 
of  their  concerns,  and  a  statement 
supporting  the  need  lo  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govemmeols  "lo  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  a^ecl  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
commtmities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes  Accordingly,  the 
requirements  of  section  3(b)  of  E.O 
1 3084  do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Executive  Order  1 3132,  Federalism 
(64  FR  43255.  August  10.  1999).  revokes 
and  replaces  Executive  Orders  1261 2 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership) 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  p]X)cess  lo 
ensure  "meaningful  and  timely  input  by 
Slate  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  lo 
include  regulations  that  have 
"substanlial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."'  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regidation  that  has  federalism 
implications,  that  imposes  substantial 
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direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999),  because  it  merely 
approves  a  State  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Hegulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 


section  110  and  subchapter  1.  part  0  of 
the  Act  would  not  afl'ect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  anect  State-enforceability.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore,  I  certif>'  that 
the  proposed  disapproval  would  not 
have  a  signiRcant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aimual  costs  to 
State,  local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govenunents  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  armual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not,  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  Maryland,  which  is  not  a 
small  government. 

C.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 


(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA. 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  on  Maryland's  One-Hour  Ozone 
Attainment  Demonstration  for  the 
Baltimore  area  does  not  require  the 
public  to  perform  activities  conducive 
to  the  use  of  VCS. 

List  of  SubjecU  in  40  CFR  Fort  S2 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide,  Ozone. 

Aothority:  42  U.S.C.  740J  et  seq. 

Dated:  November  30. 1999, 
Thomas  C  Voltajg{io, 
Acting  Regional  Administrator.  Region  UJ. 
IFRCtoc.  99-31714  Filed  12-15-99;  8:45  am) 
aa^jNo  cooE  aew-ao-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[MD  074-3047;  FRL-6S02-S] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Maryland:  One-Hour  Ozone  Attaintnant 
Demonstration  for  the  Phlladelphla- 
Wllmlngton-Trenton  Ozone 
Nonattalnmant  Area 

AOeNCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(Sff)  consisting  of  the  1-hour  ozone 
attainment  demonstration  for  the 
Philadelphia-Wilmington-Trenton 
severe  nonattainment  area  (the 
Philadelphia  area)  submitted  by  the 
Maryland  Department  of  the 
Environment  (MDE)  on  April  29, 1998 
and  August  18, 1998.  We  are  also 
proposing,  in  the  alternative,  to 
disapprove  this  demonstration  if 
Maryland  does  not  submit  an  adequate 
motor  vehicle  emissions  budget  for  its 
portion  of  the  Philadelphia  area 
consistent  with  attainment  and  adopt 
and  submit  rules  for  the  regional  NOx 
reductions  consistent  with  the  modeling 
demonstration.  For  purposes  of  an 
adequate  motor  vehicle  emissions 
budget,  the  State  will  need  to  reaffirm 
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that  its  previously  submitted 
enforceable  commitment  to  adopt  the 
measiues  needed  for  attainment  would 
apply  to  the  additional  measures  to 
reduce  emissions  to  support  the 
attainment  test.  The  reaffirmation  must 
also  include  the  State's  conunitment  to 
the  performance  of  a  mid-course  review 
and  to  revisions  to  the  SIP  and  motor 
vehicle  emissions  budget  after  MOBILE6 
(the  most  recent  model  for  estimating 
mobile  source  emissions)  is  released. 
The  Philadelphia  area  is  comprised  of 
two  counties  in  Delaware,  one  county  in 
Maryland  (namely,  Cecil  County),  seven 
counties  in  New  Jersey,  and  five 
counties  in  Pennsylvania.  Elsewhere  in 
today's  Federal  Register,  we  are  also 
proposing  to  take  action  on  the  1  -hour 
ozone  attainment  demonstration  SIP 
submittals  from  Delaware,  New  Jersey, 
and  Pennsylvania  for  the  Philadelphia 
area. 

DATES:  Written  comments  must  be 
received  on  or  before  February  14,  2000. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold.  Chief.  Ozone 
&  Mobile  Sources  Branch,  Mailcode 
3AP21.  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103:  and 
the  Maryland  Department  of  the 
Environment.  2500  Broening  Highway. 
Baltimore,  Marj'land,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Fernandez.  (215)  814-2178.  Or 
by  e-mail  at  femandez.cristina@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
ozone  attainment  demonstration  SIP 
submitted  by  MDE  for  the  Maryland 
portion  of  the  Philadelphia  area.  This 
document  addresses  the  following 
questions: 

What  is  lbs  Basis  for  the  Attainment 
Demonstration  SIP? 

What  are  ttie  Coraponenis  of  a  Modeled 
Attainment  Demonstration? 

What  is  the  Frame  Work  for  Proposing 
Action  on  the  Attainment  Demonstration 
SIPs? 

Whal  Does  EPA  Expect  to  Happen  with 
Respect  to  Attainment  Demonstraltons  for  the 
Severe  1-Houx  Ozone  Nonalteinment  Areas? 

What  are  the  Relevant  Policy  and  Guidance 
Documents? 

How  Does  Maryland's  Submittal  Satisfy  the 
Frame  Work? 


What  Are  The  Consequences  of  State 
Failure? 

I.  Background 

A .  What  Is  the  Basis  for  the  Attainment 
Demonstration  SIP? 

1 .  CAA  Requirements 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979,  EPA  promulgated 
the  1-hour  0.12  parts  per  million  (ppm) 
ground-level  ozone  standard.  44  FR 
8202  (Feb.  8.  1979).  Ground-level  ozone 
is  not  emitted  dirertly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compounds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  groimd-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  1-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm. 
An  area  is  violating  the  standard  if,  over 
a  consecutive  three-year  period,  more 
than  three  exceedances  are  expected  to 
occur  at  any  one  monitor.  The  CAA.  as 
amended  in  1990.  required  EPA  to 
designate  as  nonattainment  any  area 
that  was  violating  the  1-hour  ozone 
standard,  generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4);  56  FR  56694  (Nov.  tj.  1991) 
The  CAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  areas 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attairunent  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  are  required  to  attain  the 
1-hour  standard  by  November  15, 1999 
and  severe  areas  are  required  to  attain 
by  November  15,  2005  or  November  15, 
2007.  The  Philadelphia  area  is  classified 
as  severe  and  its  attainment  date  is 
November  15,  2005. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA,  serious  and  severe  areas  were 
required  to  submit  by  November  15. 


1994  demonstrations  of  how  they  would 
attain  the  1-hour  standard  and  how  they 
would  achieve  reductions  in  VOC 
emissions  of  9  percent  for  each  three- 
year  period  until  the  attainment  year 
(rate-of-progress  or  ROP).  (In  some 
cases,  NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions.)  Today,  in  this 
proposed  rule.  EPA  is  proposing  action 
on  the  attainment  demonstration  SIP 
submitted  by  Jane  T  Nishida.  Secretary 
of  the  Maryland  Department  of  the 
Environment  for  the  Philadelphia  area 
EPA  will  take  action  on  the  State's  ROP 
plan  in  a  separate  rulemaking  action.  In 
addition,  elsewhere  in  this  Federal 
Register.  EPA  is  today  proposing  to  take 
action  on  the  one-hour  ozone  attainment 
demonstration  SIPs  for  the  three  other 
States  for  the  Philadelphia  area  and  for 
nine  other  serious  or  severe  1-hour 
ozone  nonattainment  areas.  The 
additional  nine  areas  are  Greater 
Connecticut  (CT).  Springfield  (Western 
Massachusetts)  (MA).  New- York-North 
New  Jersey-Long  Island  (NY-NJ-CT). 
Baltimore  (MD).  Metropolitan- 
Washington,  D.C.  (DC-MD-VA).  Atlanta 
(GA).  Milwaukee-Racine  (Wl).  Chicago- 
Gar>--Lake  County  fIL-IN).  and  Houston- 
Galveston-Brazoria  (TX). 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes 
Transportation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(Al, 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attainment,  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  fi'ame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOv  and 
VOCs  in  upwind  States  (and  the  ozone 
formed  by  these  emissions)  afSscted 
these  nonattainment  areas  and  the  full 
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impact  of  this  effect  bad  not  yet  been 
determined.  Tbis  pbenomenon  is  called 
ozone  transport. 

On  Marcb  2. 1995.  Mary  D.  Nichols. 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorand dm  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals.  ■  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2. 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  prectirsors.  Tbis  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  - 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  frames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  June  1997.  OTAG  concluded  and 
provided  EPA  with  reconunendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  country  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29.  1997 
memorandiun.  Richard  Wilson,  EPA's 
then  Acting  Assistant  Admijiistrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattaiiunent  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented:  (2)  a  list  of  meastues 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment:  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-1999 
ROP  and  the  control  measures  necessary 
for  attaiiunent  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2000; ' 


■  MemoranduiQ,  "Ozone  Altainment 
Demonstralions."  issued  March  2.  1995.  A  copy  of 
Iho  memorandum  may  be  found  on  EPA's  website 
at  btlpiV/www.epa.gov/ttn/oarpg/llp^m.html. 

-  LeHer  from  Mary  A.  Gade,  Director.  State  of 
Illinois  Environmental  [>rolection  Agency  to 
Environmental  Council  of  Slates  lECOSI  Members, 
Hated  April  13.  1995. 

'  In  general,  a  commitment  for  severe  arms  to 
adopt  by  December  2000  the  control  measures 
necessary  for  atuiiunent  and  ROP  plans  through  the 
attaihmeni  year  applies  ID  any  additional  measures 
necessary  for  Bttainmcat  that  were  not  otherwise 


(4)  a  conunitment  to  implement  the  SIP 
control  programs  in  a  timely  maimer 
and  to  meet  ROP  emissions  reductions 
and  attairmient:  and  (5)  evidence  of  a 
public  hearing  on  the  State  submittal.-" 
This  submission  is  sometimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attainment  and  identification  of  the 
measures  needed.  Thus.  State 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  die  OTAG 
recommendations  and  technical 
analyses,  in  November  1997,  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  1-hotir  standard  because  they  did 
not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7, 1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
vrith  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27. 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call. 

3.  Time  Frame  for  Taking  Action  on 
Attainment  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998: 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA,  EPA  is  required  to 
approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 


required  to  be  submitted  earlier.  (For  example.  thi» 
memorandum  was  not  intended  to  allow  .States  to 
delay  submission  of  measures  t»?qiiired  under  the 
CAA.  such  as  inspection  and  maintenance  (I/M) 
programs  or  reasonable  available  control  technology 
(RACT)  regulations,  required  at  an  earlier  time.) 
Thus,  this  commitment  applies  to  any  control 
measures  or  emission  reductions  on  which  the  Stale 
relied  for  purposes  of  the  modeled  attairuneni 
demonstration.  To  Ibe  extent  a  Slate  has  relied 
upon  a  commiunent  to  submit  these  measures  by 
December  ZOOG.  EPA  is  proposing  an  approval  of 
the  area's  attainment  demonstration.  Some  severe 
areas  submitted  the  actual  adopted  control 
measures  and  are  not  relying  upon  a  commitmenl. 

*  Memorandum.  *'Guidatu:e  for  Implemonling  the 
1-Hour  Ozone  and  Pre-Existing  PM  10  NAAQS." 
issued  Decemlier  29.  1997.  A  copy  of  this 
memorandum  may  be  found  on  EPA's  web  site  at 
bttp://www.epB.gav/ttn/oarpg/l1pgm.btml. 


disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and, 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register,  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  1-hour  ozone 
attaiiunent  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 

4.  Options  for  Action  on  a  State's 
Attainment  Demonstration  SIP 

Depending  upon  the  circumstances 
unique  lo  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
aciion  today,  EPA  is  proposing  one  or 
more  of  these  typos  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
from  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  State's  plan 
submission.  CAA  section  nO(k).  The 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  c:ertain, 
which  can  be  no  later  than  one  year 
from  the  date  of  EPA's  final  conditional 
approval. 

'The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonsti-ate  attainment,  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enforceable 
because,  if  the  State  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  to  submit 
additional  control  measures  and  fails  to 


submit  them  or  EPA  determines  the 
State's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  State  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
submits  control  measures  that  EPA 
determines  are  complete  or  that  are 
deemed  complete.  EPA  will  determine 
through  rulemaking  whether  the  State's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally.  EPA  has  recognized  that  in 
some  limited  cinnimstances.  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  pari,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  E>emonstTation? 

The  EPA  provides  that  States  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.^  In  order  to 
have  a  complete  modeling 
demonstration  submission.  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1.  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  an^ytical  method 
EPA  determines  to  be  as  effective.  The 
photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 


» The  EPA  issued  guidance  on  the  air  quality 
modeling  that  is  used  to  demonstrate  attairunont 
wllh  the  1-bom  ozone  NAAQS.  See  U.S.  EPA. 
(1991).  Guideline  for  ReRulator\'  Application  of  the 
Urban  Airshed  Model.  EP.A-15b/4-91-013.  (luly 
1991).  A  copy  may  be  found  on  EPA's  web  site  at 
http://www.epe.gov/ttn'Bcnun/  (file  namo:- 
•UAMRBG"),  See  also  U.S.  EPA.  119961,  Guidance 
on  Use  of  Modeled  Kesults  to  Demonstrate 
Auainmem  of  Iho  Ozone  N.^AQS.  EPA-«.'i4/B-95- 
007.  (lune  1996),  A  copy  may  be  found  on  EPA'a 
web  site  at  hnp;//www.epa.gov/tln/iicrBm/  (file 
name:  "OSTEST). 


values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year,  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainmenl  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS,  an  optional  weight  of 
evidence  determination  whii± 
incorporates,  but  is  not  limited  to,  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  State  must  develop  and  implement 
a  modeling  protocol.  'The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  local  agencies. 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e., 
days  in  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
imcertaiity  in  the  boundary  conditions 
and  should  include  large  upwind 
sourc:es  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  State  needs 
to  generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  die  State 
needs  to  verify  that  the  model  is 


properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attaiiunent  test 
compares  model-predicted  1-hour  daily 
maximum  concentrations  in  all  grid 
cells  for  the  attainment  year  to  the  level 
of  the  NAAQS.  A  predicted 
concentration  above  0,124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attaiiunent 
year  and  a  prediction  at  or  below  0  124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  lo  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the  1  - 
hour  ozone  NAAQS:  a  deterministic  test 
or  a  statistical  test. 

The  deterministic  test  requires  the 
State  lo  compare  predicted  1-hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day  "  to  the  attainment  level  of 
0,124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm,  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  thai  the  form  of  the  1-hour 
ozone  standard  allows  exceedances  If 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
very  extreme  day,  the  statistical  test 
provides  that  a  prediction  above  0,124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  1-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  lo  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.1.30  ppm.  6.128  ppm 
and  0.122  ppm  is  attaining  the  standard 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  lo  the  severity  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  location  on 
a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  would 


*Th«  initial.  "lamp-up"  days  for  each  epi*odu  arc 
excluded  from  this  detannloation. 
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be  expected  to  occur  no  more  than  an 
average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  to  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPAs  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State 
can  rely  on  and  EPA  will  consider 
factors  such  as  other  modeled 
attainment  tests,  e.g..  a  roUhack 
analysis:  other  modeled  outputs,  e.g., 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value: 
actual  observed  air  quality  trends; 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls;  and,  wheUier  there 
are  additional  control  measures  that  are 
or  wUl  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attaiiunent  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 
The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 


Because  of  the  uncertainty  in  long  term 
projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measiues  are  needed. 
The  mid-course  review  is  discussed  in 
Section  C.6. 

C.  What  Is  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  or 
conditionally  approve  the  1-hour 
attainment  demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 

— CAA  measures  and  measures  relied 
on  in  the  modeled  attainment 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
meastires  that  may  not  be  required  for 
the  area  classification  but  that  the 
Slate  relied  on  in  the  SIP  submission 
for  attaijmient  and  ROP  plans  on 
which  EPA  is  proposing  to  take  action 
on  today. 

— NOx  reductions  affecting  botmdary 
conditions. 

— Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget 
which  can  be  determined  by  EPA  to 
be  adequate  for  conformity  purposes. 

— ^Tier  2/Sulfur  program  benefits  where 
needed  to  demonstrate  attainment. 
Inclusion  of  reductions  expected  from 
EPA's  Tier  2  tailpipe  and  low  sulfur- 
in-fuel  standards  in  the  attainment 
demonstration  and  the  motor  vehicle 
emissions  budget. 

— In  certain  areas,  additional  measures 
to  further  reduce  emissions  to  support 
the  attainment  test.  Additional 
measures,  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR).  or  locally 
(intrastate)  in  individual  States. 

— Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether 
the  adopted  control  measures  are 
sufficient  to  reach  attainment  by  the 
area's  attainment  date,  or  that 
additional  control  measures  are 
necessary. 


1.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  States  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
ftt>m  their  1990  emissions  levels  in 
order  to  attain,  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  under  the  CAA  to  attain  the  1- 
hour  ozone  NAAQS. 

In  addition,  the  States  may  have 
included  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measures  necessary  to  achieve 
ROP  through  the  attainment  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  State's  SIP,  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  following  tables  present  a 
sununary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  and 
severe  nonattainment  area  for  the  1-hour 
ozone  NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  measures  that 
States  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  the  tables.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attaiiunent,  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attaiiunent 
demonstration  as  meeting  CAA  section 
182(c)(2)  (for  serious  areas)  or  (d)  (for 
severe  areas). 

Table  i.— CAA  Requirements  for 
Serious  Areas 

— NSR  fof  VOC  and  NOx '.  including  an  o«- 
set  ratio  of  1.2:1  and  a  maior  VOC  and 
NOx  source  cutoH  o(  50  tons  per  year 

(ipy). 

—Reasonable  Available  Control  Tectinotogy 
(RACT)  for  VOC  and  NOx ' 

— Enhanced  Inspection  and  Maintenance  (1/ 
M)  program. 

—15%  volatile  organic  compound  (VOC) 
plans. 

— Emissions  inventory, 

— Emission  statements. 

— Attainment  demonstration. 

—9  percent  ROP  plan  through  1999. 

—Clean  luels  program  or  sut>stitute. 

— Entiancsd  monitoring  Ptiotochemlcal  As- 
sessment Monitoring  Stations  (RAMS). 
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TABLE  A.— CAA  Requirements  for 
Serious  Areas — Continued 

—Stage  II  vapor  recovery. 

'  Unless  the  area  has  in  etlecl  a  NOx  waiv- 
er under  section  182(f)  The  Philadelphia  area 
is  not  such  an  area. 

TABLE  2.— CAA  Requirements  for 
Severe  Areas 

— All  of  the  nonattainment  area  requirements 

lor  sehous  areas. 
—NSR.  including  an  offset  ratio  of  1.3:1  and 

a  ma|or  VOC  and  NOx  source  cutoff  ol  25 

tons  per  year  (tpy). 
—Reformulated  gasoline. 
—9  percent  ROP  plan  through  attainment 

year 
— Requirement  fOf  fees  for  major  sources  for 

failure  to  attain  (SIP  due  12/31/99) 

2.  NOx  Reductions  Affecting  Botmdary 
Conditions 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27. 
1998.  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
thiiough  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30, 1999.  The  NOx  SIP  call  is  intended 
to  reduce  emissions  in  upwind  States 
that  significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
Stales  must  regulate  nor  did  EPA  limit 
the  Slates'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  three-judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  call 
rule  requiring  Slates  to  submit  rules  by 
September  30, 1999. 

The  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut, 
Springfield  MA.  New  York-North  New 
Jersey-Long  Island  (NY-NJ-CT). 
Baltimore  MD,  Philadelphia- 
Wilminglon-Trenton  (PA-NJ-DE-MD). 
Metropolitan  Washington,  D.C.  (DC- 
MD-VA),  Atlanta  GA,  Milwaukee- 
Racine  Wl,  and  Chicago-Gary-Lake 
County  (Il^IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainment  areas  at  their  boundaries. 
For  purposes  of  developing  attainmen* 
demonstrations.  States  define  local 
modeling  domains  that  Include  both  the 


nonattainment  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  1-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States;  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  CMl  rule  remains  in  effect. 
Therefore,  EPA  believes  it  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  call  in 
areas  outside  the  local  1-hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  call  within  their 
State  but  outside  of  the  modeling 
domain.  States  must  also  adopt  control 
measures  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan. 

Accordingly,  Slates  in  which  the 
nonattainment  areas  are  located  wUl  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
wth  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  Slates  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  above,  any  controls 
assumed  by  the  Stale  inside  the  local 
modeling  domain '  for  purposes  of  the 
modeled  attainment  demonstration 
must  be  adopted  and  submitted  as  part 
of  the  Slate's  1-hour  attainment 
demonstration  SIP.  It  is  only  for 
reductions  occurring  outside  the  local 
modeling  domain  that  Stales  may 
assume  implementation  of  NOx  SIP  call 
measures  and  the  resulting  boundary 
conditions. 


3.  Motor  Vehicle  Emissions  Budget 

The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP.  as  described  by  CAA  section 
176(c)(2)(A).  For  transportation 
conformity  purposes,  the  estimate  of 
motor  vehicle  omissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessari,'  part  of  an 
attainment  demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attainment  demonstration.  Therefore. 
EPA  is  proposing  to  disapprove  the 
attainment  demonstration  SIPs  for  those 
nine  areas  if  the  States  do  not  submit 
motor  vehicle  emissions  budgets  that 
EPA  can  find  adequate  by  May  31 . 
2000."  In  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May. 
Stales  should  submit  a  budget  no  later 
than  December  31. 1999.»If  an  area  does 
not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformit)'  purposes  by  May  31. 
2000,  EPA  plans  to  take  final  action  at 
that  time  disapproving  in  full  the  area's 
attaiiunent  demonstration.  The 
emissions  budget  should  reflect  all  the 
motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e.,  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 


^  For  the  purposes  of  this  dcM;uni<*nt.  "Icx^ 
RK^JeliDg  doroaiD"  i«  typically  an  urban  acale 
domain  with  horizontal  dioiansioiM  lass  than  about 
300  km  on  a  side,  honzoulal  grid  ntsolution  less 
than  or  oqual  to  S  X  5  kni  or  finer.  The  domain  is 
large  enough  to  ensure  thai  emissions  occurring  at 
B  am  in  the  domain's  center  are  still  wittiin  the 
domain  at  B  pra  the  same  day.  If  recirculation  of  the 
nonattainment  area's  previous  day's  emissions  is 
believed  to  contribute  to  an  observed  problem,  the 
domain  is  lai>te  enough  to  charKlerize  Uli*. 


*  Pol  severe  areas.  EPA  will  determino  the 
adequacy  of  the  emissiaos  budgets  Bssocialed  with 
the  post-lose  ROP  plans  once  the  States  submit  the 
target  calculations,  which  are  due  no  later  than 
Decemtier  2000, 

*  A  final  budget  ts  pt^iferred;  but,  if  liie  State 
public  hearing  process  is  not  yet  complete,  then  the 
draft  budget  for  piiblic  hearing  may  be  sulimitted 
The  adequacy  prtjcess  generally  takes  at  least  SO 
days,  Thereftjra.  in  order  for  EPA  to  complete  the 
adequacy  pmcess  no  later  than  the  end  of  May.  EPA 
must  have  by  Febr^jaPi-  15.  2000,  the  final  budget 

or  a  draft  that  is  substantially  similar  to  what  the 
rrnol  budget  will  be,  Tbe  Stale  mual  submit  the  final 
budget  l>y  April  IS.  2000. 
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4.  Tier  2/SiUfur  Program  Benefits 

On  May  13.  1999.  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  a  major,  comprehensive 
program  designed  to  signiiicantly 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivaos.  and  pickup  trucks) 
and  to  reduce  sulfur  in  gasoUne.  Under 
the  proposed  program,  automakers 
wotild  produce  vehicles  designed  to 
have  very  low  emissions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide.  The  EPA  subsequently 
issued  two  supplemental  notices.  64  FR 
35112  (June  30.  1999):  64  FR  57827 
(October  27,  1999). 

These  two  supplemental  notices 
provide  1-hour  ozone  modeling  and 
monitoring  information  that  support 
EPAs  belief  that  the  Tier  2/Sulfur 
program  is  necessary  to  help  areas  attain 
the  1-hour  NAAQS.  Under  the  proposed 
rule.  NOx  and  VOC  emission  reductions 
(as  well  as  other  reductions  not  directly 
relevant  for  attainment  of  the  l-hour 
ozone  standard)  would  occur  beginning 
in  the  2004  ozone  season  although 
incentives  for  early  compliance  by 
vehicle  manufactiirers  and  refiners  will 
Ukely  result  in  some  reductions  prior  to 
2004.  Nationwide,  the  Tier  2/Sulfur 
program  is  projected  to  result  in 
reductions  of  approximately  800.000 
tons  of  NOx  per  year  bv  2007  and 
1 .200.000  tons  by  2010. 

In  the  October  27.  1999  supplemental 
notice,  EPA  reported  in  Table  1  thai 
EPA's  regional  ozone  modeling 
indicated  that  17  metropolitan  areas  for 
which  the  1-hour  standard  applies  need 
the  Tier  2/Sulfur  program  reductions  to 
help  attain  the  1-hour  ozone  standard. 
The  Philadelphia  area  whose  attaiiunent 
demonstration  EPA  is  proposing  to 
approve  today  is  included  on  that  list. 
The  EPA  issued  a  memorandum  that 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier  2/ 
Sulfur  program  proposal.'"  The 
memorandtun  provides  the  tonnage 
benefits  for  the  Tier  2/Sulfur  program  in 
2007  on  a  county-by-county  basis  for  all 
counties  within  the  10  serious  and 
severe  nonattainment  areas  for  which 
EPA  is  proposing  to  take  action  today 
and  the  2005  tonnage  benefits  for  the 
Tier  2/Sulfur  program  for  each  county 
for  three  areas. 


"^Memorandum.  "l-Hour  Ozone  Attainment 
t)emoii9trations  and  Tier  2/Sulfur  Rulemalung" 
from  Lydia  Wegman.  Office  of  Air  Quality  Planning 
and  Standards  and  Merrylin  Zaw-Mon,  Office  of 
Mobile  Sounds  to  the  Air  Divijilon  Directors. 
Regioiu  I-Vl.  issued  No%'einber  8.  199<i,  A  copy  of 
this  nMtnaraDdum  may  he  found  on  EP,\'s  web  site 
at  http:y/www.0pB.gQv/oau/tniup/traqconUitm. 


The  EPA  also  issued  a  memorandtun 
which  explains  the  connection  between 
the  Tier  2/Sulfur  prt^gram.  motor 
vehicle  emissions  budgets  for 
conformity  determinations,  and  timing 
for  SIP  revisions  to  account  for  the  Tier 
2/Sulfur  program  benefit. ' '  This 
memorandum  explains  that  conformity 
analyses  in  serious  and  severe  ozone 
nonattainment  areas  can  begin 
including  Tier  2/Sulfur  program 
benefits  once  EPA's  Tier  2  rule  is 
promulgated,  provided  that  the 
attainment  demonstration  SIPs  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2  benefits. 

For  areas  that  require  all  or  some 
portion  of  the  Tier  2  benefits  to 
demonstrate  attainment  but  have  not  yet 
included  the  benefits  in  the  motor 
vehicle  emissions  budgets.  EPA's 
adequacy  finding  will  include  a 
condition  that  conformity 
determinations  may  not  take  credit  for 
Tier  2  until  the  SIP  budgets  are  revised 
to  reflect  Tier  2  benefits.  See  EPA's 
memorandum  for  more  information. 

For  the  New  York  -North  New  Jersey- 
Long  Island.  Philadelphia-Wilmington- 
Trenton.  Baltimore,  Atlanta,  and 
Houston  nonattainment  areas,  the  EPA 
is  proposing  to  determine  that 
additional  emission  reductions  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment.  With  the 
exception  of  the  Atianta  nonattainment 
area,  a  portion  of  that  reduction  will  be 
achieved  by  EPA's  Tier  2/Sulfur 
program,  which  EPA  expects  to  finalize 
shortly.  States  that  need  to  rely  in  whole 
or  in  part  on  the  Tier  2  benefits  to  help 
demonstrate  attainment  will  need  to 
adjust  the  demonstration  for  their  SIP 
submission,  emission  inventories  and 
motor  vehicle  emissions  budgets  to 
include  the  Tier  2/Sulfur  program 
reductions  in  order  for  EPA  to  approve 
the  SIP  submittal.  The  submittal 
requirement  including  the  analysis  to 
make  thai  submission  is  described  in 
the  two  memoranda  cited.  States  may 
use  the  tonnage  benefits  and  guidance 
in  these  memoranda  to  make  these 
adjustments  to  the  SIP  submission  and 
motor  vehicle  emission  budgets.  The 
EPA  encourages  States  to  submit  these 
SIP  revisions  by  December  31 .  1999  to 
allow  EPA  to  include  them  in  the  motor 
vehicle  emissions  budget  adequacy 
determinations  whitUi  need  to  be 
completed  by  May  31.  2000. 
Alternatively,  these  revisions  should  be 


' '  MeroorandiuQ.  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  Ono-Hour  Ozone  Attaiiunent 
Oemoostrations".  fiiom  Menylin  Zaw-Mon.  OBce 
of  Mobile  Soufces.  to  Air  Divisioa  Directors. 
Regions  l-Vl.  issued  November  3.  1999.  A  copy  of 
this  memoiandum  may  be  found  on  EPA's  wifb  site 
at  ht1p-y/www.epB.gov/omsytransp/traqconf.htm. 


submitted  by  July  2000  for  serious 
nonattainment  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fall  of  2000.  For  severe 
nonattairunent  areas,  these  revisions 
should  be  submitted  by  December  31, 
2000. 

A  number  of  areas  for  which  the  EPA 
is  not  proposing  to  determine  that 
additional  emission  reduction  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment  will  be 
taking  a  partial  credit  for  Tier  2  when 
they  use  credit  from  national  low 
emissions  vehicles  (NLEV)  in  their 
attainment  demonstration.  These 
nonattainment  areas  are  the  Milwaukee- 
Racine.  Chicago-Gary-Lake  County  and 
Metropolitan  Washington,  D.C.  areas.  By 
regulation,  the  NLEV  standards  do  not 
extend  beyond  the  2003  model  year 
unless  EPA  promulgates  Tier  2  vehicle 
standards  al  least  as  stringent  as  the 
NLEV  standards.  See  40  CFR  86.1701- 
99(c).  Thus,  (he  emission  reductions 
reUed  upon  from  2004  and  later  model 
year  NLEV  vehicles  will  actually  be  due 
to  the  promulgation  of  the  Tier  2 
standards,  either  through  the  extension 
of  the  NLEV  program  or  a  portion  of  the 
reduction  from  vehicles  meeting  the 
Tier  2  standards. 

Like  all  the  other  SIPs  that  rely  on 
Tier  2  reductions  in  order  to 
demonstrate  attainment,  the  attainment 
demonstrations  for  the  Milwaukee- 
Racine.  Chicago-Gary-Lake  County  and 
Metropolitan  Washington.  D.C.  areas 
must  be  revised  to  estimate  the  effects 
of  Tier  2  according  to  o\ir  policy  before 
EPA  can  take  final  action  approving 
such  attainment  demonstrations.  Until 
the  SIPs  are  revised  to  include  full  Tier 
2  credit.  EPA  can  determine  by  May  31, 
2000  that  a  motor  vehicle  emissions 
budget  is  adequate  if  the  budget  would 
be  otherwise  adequate.  No  conditions 
need  be  placed  on  such  adequacy 
determinations  since  the  buijgets  in 
such  SIPs  already  include  reductions 
equivalent  to  the  amount  of  emission 
reductions  the  areas  will  be  relying  on 
from  Tier  2  by  virtue  of  the  NLEV 
reductions  included  in  the  budgets. 

Revisions  to  the  motor  vehicle 
emissions  budget  and  the  attainment 
demonstration  when  EPA  issues  the 
MOBILES  model.  Within  one  year  of 
when  EPA  issues  the  MOBILE6  model 
for  estimating  mobile  source  emissions 
which  takes  into  account  the  emissions 
benefit  of  EPA's  Tier  2/Sulfur  program. 
States  will  need  to  revise  their  motor 
vehicle  emissions  budgets  in  their 
attaiiunent  demonstration  SIPs  if  the 
Tier  2/Sulfur  program  is  necessary  for 
attaiiunent.  In  addition,  the  budgets  will 
need  to  be  revised  using  MOBILE6  in 
those  areas  that  do  not  need  the  Tier  2/ 
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Suliiir  program  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  will  work  with  States  on  a 
case-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficienc:y  of  the  attaiiunent 
demonstration. 

States  described  in  the  paragraph 
above  will  need  to  submit  an 
enforceable  commitment  in  the  near 
term  to  revise  their  motor  vehicle 
emissions  budget  within  one  year  after 
EPA's  release  of  M0BILE6.  This 
commitment  should  be  submitted  to 
EPA  along  with  the  other  commitments 
discussed  elsewhere  in  this  notice,  or 
alternatively,  as  part  of  the  SIP  revision 
that  modifies  the  motor  vehicle 
emission  inventories  and  budgets  to 
include  the  Tier  2/Sulfur  program 
benefits  needed  in  order  for  EPA  to 
approve  the  SIP  submittal. '^ 

5.  Additional  Measures  to  Further 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
attaiiunent  demonstrations  for 
NewYork-North  New  Jersey-Long 
Island:  Atlanta:  Houston:  Baltimore:  and 
Philadelphia- Wilmington-Trenton  areas: 
even  considering  the  Tier  2/Sulfur 
program  reductions  and  the  WOE.  will 
not  achieve  attainment  without  the 
application  of  additional  emission 
control  measures  to  achieve  additional 
emission  reductions.  Thus,  for  each  of 
these  areas.  EPA  has  identified  specific 
percentages  of  NOx  and/or  VOC 
emissions  which  must  be  reduced 
through  additional  control  measures  in 
order  to  demonstrate  attainment  and  to 
enable  EPA  to  approve  the 
demonstration.  The  need  for  additional 
emission  reductions  is  generally  based 
on  a  lack  of  sufficient  compelling 
evidence  that  the  demonstration  shows 
attainment  at  the  current  level  of 
adopted  or  planned  emission  controls. 
This  is  discussed  in  detail  below  for  the 
Philadelphia  area.  The  method  used  by 
EPA  to  calculate  the  amount  of 
additional  reductions  is  described  in  a 
Technical  Support  Document  (TSD) 
located  in  the  record  for  this  proposed 
rule.  Briefly,  the  method  makes  use  of 
the  relationship  between  ozone  and  its 
precursors  (VcJc  and  NOx)  to  identify 
additional  reductions  that,  at  a 
minimum,  would  bring  the  model 


"  For  purposes  of  conformity,  the  State  needs  a 
commitmeut  that  has  been  subject  to  public 
bearing.  If  the  Slate  has  submitted  a  commitment 
tllal  has  been  subject  to  public  hearing  arui  that 
provides  for  the  adoption  of  all  measures  necessary 
for  attainment,  the  Stale  should  submit  a  letter  prior 
to  December  31. 1<199.  amending  tbe  commitment 
to  include  the  revision  of  the  budget  af^iir  the 
release  of  MOBILES. 


predicted  future  ozone  concentration  to 
a  level  at  or  below  the  standard.  The 
relationship  is  derived  by  comparing 
changes  in  either  (1)  the  model 
predicted  ozone  to  changes  in  modeled 
emissions  or  (2)  in  observed  air  quality 
to  changes  in  actual  emissions. 

The  EPA  is  not  requesting  that  States 
perform  new  photot:hemical  grid 
modeling  to  assess  the  full  air  quality 
impact  of  the  additional  measures  that 
would  be  adopted.  Rather,  as  described 
above,  one  of  the  factors  that  EPA  can 
consider  as  part  of  the  WOE  analysis  of 
the  attainment  demonstration  is 
whether  there  will  be  additional 
emission  reductions  anticipated  that 
were  not  modeled.  Therefore.  EPA  will 
consider  the  reductions  from  these 
additional  measures  as  part  of  the  WOE 
analysis  if  the  State  adopts  the  measures 
or,  as  appropriate,  submits  an 
enforceable  commitment  to  adopt  the 
measures. 

As  an  initial  matter,  for  areas  that 
need  additional  measures,  the  State 
must  submit  a  commitment  to  adopt 
additional  control  measures  to  meet  the 
level  of  reductions  that  EPA  has 
identified  as  necessar>'  for  attainment. 
For  purposes  of  conformity,  if  the  State 
submitted  a  commitment,  which  has 
been  subject  to  public  hearing,  to  adopt 
the  control  measures  necessary  for 
attainment  and  ROP  through  the  area's 
attainment  date  in  conformance  with 
the  December  1997  Wilson  policy,  the 
State  will  not  need  an  additional 
commitment  at  this  time.  However,  the 
slate  will  need  to  amend  its 
commitment  by  letter  to  provide  two 
things  concerning  the  additional 
measures. 

First,  the  State  will  need  to  identify  a 
list  of  potential  control  measures  (from 
which  a  set  of  measures  could  be 
selected)  that  when  implemented, 
would  be  expected  lo  provide  sufficient 
additional  emission  reductions  to  meet 
the  level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
States  need  not  commit  lo  adopt  any 
specific  measures  on  their  list  at  this 
time,  but  if  they  do  not  do  so.  they  must 
identify  sufficient  additional  emission 
reductions  to  attain  the  standard  with 
the  submitted  motor  vehicle  emissions 
budget.  These  measures  may  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attainment  Demonstrations." 
from  Menylin  Zaw-Mon.  Office  of 
Mobile  Sources,  lo  Air  Division 


Directors,  Regions  l-VI")  States  may.  of 
course,  select  control  measures  thai  do 
impose  limits  on  highway  construction, 
but  if  they  do  so.  they  must  revise  the 
budget  to  reflect  the  effects  of  specific, 
identified  measures  that  were  either 
committed  to  in  the  SIP  or  were  actually 
adopted.  Otherwise.  EPA  could  not 
conclude  that  the  submitted  motor 
vehicle  emissions  budget  would  be 
providing  for  attainment,  and  EPA 
could  not  find  it  adequate  for 
conformity'  purposes. 

Second,  the  letter  should  provide  that 
the  State  will  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effects,  if  any.  of  the 
measure  or  measures  that  are  ultimately 
adopted  when  those  measures  are 
submitted  as  SIP  revisions  should  any  of 
the  measures  pertain  to  motor  vehicles 

For  purposes  of  approving  the  SIP,  the 
Stale  will  need  an  enforceable 
commitment  that  identifies  the  date  by 
which  the  additional  measures  will  be 
submitted,  identifies  the  percentage 
reductions  needed  of  VOC  and  NOx. 
and  provides  that  the  Stale  will 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  that  includes 
the  effects,  if  any.  of  the  measure  or 
measures  that  are  ultimately  adopted 
when  these  measures  are  siibmitted  as 
SIP  revisions  should  any  of  the 
measures  pertain  lo  motor  vehicles.  To 
the  extent  the  Stale's  current 
commitment  does  not  include  one  of  the 
above  items  or  to  the  extent  that  a  Slate 
plans  lo  revise  one  of  the  above  items 
in  an  existing  commitment,  tjie  State 
will  netKl  a  new  public  hearing. 

For  areas  within  the  OTR,  EPA 
beUeves  it  is  appropriate  lo  provide  a 
Slate  that  is  relying  on  a  regional 
solution  lo  a  Congressionally-recognized 
regional  air  pollution  problem  with 
more  time  to  adopt  and  submit 
measures  for  additional  reductions  lo 
EPA  than  for  a  Stale  that  will  rely  on 
intrastate  measures  to  achieve  the 
reductions.  Therefore,  the  EPA  believes 
thai  Stales  in  the  OTR  must  be  allowed 
sufficient  time  for  the  OTR  lo  analyje 
the  appropriate  measures  as  well  as  time 
for  the  Slate  lo  adopt  the  measures.  For 
these  Stales.  EPA  believes  it  is 
appropriate  for  them  to  commit  to  work 
through  the  OTR  lo  develop  a  regional 
strategy  regarding  the  measures 
necessary  lo  meet  the  additional 
reductions  identified  by  EPA  for  these 
areas.  However,  as  a  backstop,  the  Stale 


I '  Memon»ndum.  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  Ono-Hour  Ozdob  Anainmeot 
Demonstrations",  from  Merrylin  Zaw-Mon.  Office 
of  Mobile  SounaiS.  lo  Air  Division  DinBclors. 
Regions  I-Vl.  issued  November  3,  1999  A  copy  of 
this  memorandum  may  be  found  on  EPA's  web  site 
at  http/'www.epa.gov/oms/transp/traqconf  htm. 
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will  need  to  commit  to  adopt  intrastate 
measures  suiScient  to  achieve  the 
additional  reductioDS  if  the  regional 
measures  are  not  identified  by  the  OTR 
and  adopted  by  the  relevant  States.  For 
purposes  of  conformity,  if  the  State 
submitted  a  commitment  consistent 
with  the  December  1997  Wilson  policy 
and  which  has  been  subject  to  public 
hearing,  the  State  may  amend  its  current 
commitment  by  letter  to  provide  these 
assurances.  However,  before  EPA  can 
take  final  rulemaking  action  to  approve 
the  attainment  demonstration,  the  State 
will  need  to  meet  the  public  hearing 
requirements  for  the  commitment  and 
submit  it  to  EPA  as  a  SIP  revision.  The 
EPA  will  have  to  propose  and  take  final 
action  on  this  SIP  revision  before  EPA 
can  fully  approve  the  State's  attainment 
demonstration.  The  State  will  have  to 
submit  the  necessary  measures 
themselves  (and  a  revised  motor  vehicle 
emissions  budget  that  includes  the 
effects,  if  any.  of  the  measure  or 
measures  that  are  ultimately  adopted 
should  any  of  the  measiu^s  pertun  to 
motor  vehicles)  as  a  SEP  revision  no 
later  than  October  31.  2001, 

Guidance  on  additional  control 
measures.  Much  progress  has  been 
made  over  the  past  25  years  to  reduce 
VOC  emissions  and  over  the  past  9  years 
to  reduce  NOx  emissions.  Many  large 
sources  have  been  controlled  to  some 
extent  through  RACT  rules  or  other 
emission  standards  or  limitations,  such 
as  maximum  achievable  control 
technology  (MACT),  new  source 
performance  standards  (NSPS)  and  the 
emission  control  requirements  for 
NSR — lowest  achievable  emissions  rate 
(LAER)  and  best  achievable  control 
technology  (BACT),  However,  there  may 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductioiu  from  sources  that  have 
already  been  regulated.  The  EPA  has 
prepared  a  report  to  assist  States  in 
identifying  additional  measures.  This 
report  is  called  "Serious  and  Severe 
Ozone  Nonattainment  Areas: 
Information  on  Emissions.  Control 
Measures  Adopted  or  Planned  and 
Other  Available  Control  Measures."  The 
purpose  of  this  report  is  to  provide 
information  to  State  and  local  agencies 
to  assist  them  in  identifying  additional 
control  measures  that  can  be  adopted 
into  their  SIPs  to  support  the  attainment 
demonstrations  for  the  serious  and 
severe  nonattainment  areas  under 
consideration.  This  report  has  been 
added  to  the  record  for  this  proposal. 

In  summary,  the  report  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
emissions  for  ozone  precursor  emissions 


of  NOx  and  VOCs.  This  inventory  data 
gives  an  indication  of  where  the  major 
emissions  axe  coming  &om  in  a 
particular  geographic  area  and  may 
indicate  where  it  will  be  profitable  to 
look  for  further  reductions.  Second,  the 
report  contains  information  on  control 
measures  for  emission  sources  of  NOx 
and  VOC  (including  stationary,  area  and 
mobile  source  measures)  for  which 
controls  may  not  have  been  adopted  by 
many  jurisdictions.  This  would  include 
many  measures  listed  among  the  control 
measures  EPA  considered  when 
developing  the  Regulatory  Impact 
Analysis  (RIA)  for  promulgation  of  the 
8-hour  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 
has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
alternative  control  techniques  (ACT) 
documents.  This  may  be  useful  to  States 
who  may  already  specify  emission 
limits  on  existing  source  categories  to 
which  NSPS  and  MACT  for  new  sources 
apply,  but  the  cxuxent  RACT  level  of 
control  for  these  existing  sources  may 
not  match  the  level  specified  in  the 
NSPS  or  MACT  standards  for  new 
sources  or  sources  whicJi  emit 
hazardous  air  pollutants.  Finally,  the 
report  includes  infomution  on  the 
control  measures  not  already  covered 
elsewhere  that  States  have  adopted,  or 
have  proposed  to  adopt  at  the  date  of 
the  report,  into  their  SIPs,  Comparison 
of  mformation  on  measures  already 
adopted  into  others'  SIPs  may  help 
inform  States  about  reductions  that  may 
be  available  from  their  sources  whose 
emissions  are  currently  not  regulated. 
Another  source  of  iiiformation  is  the 
BACT  and  LAER  determinations  that 
States  have  made  for  individual  new 
sources.  Information  on  BACT/LAER 
determinations  is  available  through 
EPAs  RACT/BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
internet  at  the  following  address: 
www.epajov/ttn/catc/. 

The  ACT  documents  for  VOC  and 
NOx  are  valuable  because  EPA  has  not 
issued  control  technique  guidelines 
(CTGs)  that  specify  the  level  of  RACT 
for  several  categories  of  sources.  For 
some  of  these  source  categories,  EPA 
has  prepared  ACT  documents  which 
describe  various  control  technologies 
and  associated  costs  for  reducing 
emissions.  While  States  were  required 
to  adopt  RACT  for  major  sources  within 
these  source  categories,  thtf  ACT 
documents  may  identify  an  additional 
level  of  control  for  regulated  sources  or 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  States  are  free  to  evaluate  the 
various  options  given  and  use  the 


results  to  assist  in  formulating  their  own 
regulations. 

The  EPA  report  lists  the  various 
sources  EP.\  used  to  develop  the  lists  of 
additional  measures.  These  sources 
include  an  EPA  draft  control  measure 
data  base.  State  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Control  Official's  (STAPPA/ALAPCO's) 
books  "Controlling  Nitrogen  Oxides 
under  the  Clean  Air  Act:  A  Menu  of 
Options",  and  "Meeting  the  15-Percent 
Rate-of-Progress  Requirement  Under  the 
Clean  Air  Act:  A  Menu  of  Options", 
California's  ozone  SIP  for  the  South 
Coast  and  various  ACT  documents. 

There  is  one  control  approach  which 
bears  special  mention  because  it  is 
broader  in  application  than  any  one 
specific  control  measure.  That  is  the 
approach  of  "cap  and  trade,"  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  sources  are  given  emission 
allotments.  Under  a  declining  cap. 
emissions  would  be  decreased  each 
year.  Sources  may  over-control  and  sell 
part  of  their  allotments  to  other  sources 
which  under-control.  Overall,  the 
percentage  decrease  in  emissions  is 
maintained,  but  the  reductions  are  made 
where  they  are  most  economical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  California  since 
about  1992, 

The  State  of  Illinois  has  adopted  a 
declining  cap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  future 
emissions  of  major  sources  in  the 
Chicago  area  that  in  most  cases  is  12 
percent  lower  than  baseline  emissions. 
Illinois  will  issue  a  number  of  emission 
allotments  corresponding  to  the  cap 
level  and  will  require  each  source  to 
have  VOC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  that  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  sources  that  reduce 
VOC  emission  less  than  12  percent  must 
buy  emission  allotments.  The  proposed 
reductions  are  planned  to  begin  in  the 
next  ozone  season.  May  2000. 

In  addition.  EPA's  draft  economic 
incentives  program  guidance  (EIP)  was 
proposed  in  September  1999.  This 
encourages  cost-effective  and  innovative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  to 
be  successful  and  cost-effective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 
cost-effective  implementation  of 
additional  control  measures. 
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Finally,  a  reduction  in  VOC  and  NOx 
emissions  can  be  achieved  through  a 
wide  range  of  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofitting  diesel  trucks 
and  buses,  and  controlling  ground 
service  equipment  at  airports  to  activity 
based  controls  such  as  increased  use  of 
transit  by  utilizing  existing  Federal  tax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
implementing  programs  involving 
cleaner  burning  fuel-s.  The  State  of 
Texas  is  also  considering  a  rule  to 
change  the  times  during  the  day  in 
which  construction  can  occur  to  reduce 
ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  wide  range  of 
new  and  innovative  programs  beyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
significant  emission  reductions  for 
attaiimient  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 
be  considered  as  part  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measures. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 


ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no_ 
later  than  the  statutory  dates. 

The  EPA  believes  tlial  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attairunent 
demonstration  on  which  EPA  is 
proposing  to  take  action  today.  In  order 
to  approve  the  attainment 
demonstration  SIP  for  the  Philadelphia 
area.  EPA  believes  that  the  States  whose 
counties  comprise  the  area  must  submit 
an  enforceable  conunitment  to  perform 
a  MCR  as  described  here.'-" 

As  part  of  the  commitment,  the  State 
should  commit  to  work  with  EPA  in  a 
public  consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 

For  severe  areas,  the  Slates  must  have 
an  enforceable  commitment  to  perform 
the  MCR.  preferably  following  the  2003 
ozone  season,  and  to  submit  the  results 
to  EPA  bv  the  end  of  the  review  year 
(e.g..  by  December  31.  2003).  EPA 
believes  that  an  analysis  in  2003  would 
be  most  robust  since  some  or  all  of  the 
regional  NOx  emission  reductions 
should  be  achieved  by  that  date,  EPA 
would  then  review  the  results  and 
determine  whether  any  States  need  to 
adopt  and  submit  additional  control 
measures  for  purposes  of  attainment. 
The  EPA  is  not  requesting  that  States 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  States  to 


make  a  commitment  that  is  specific 
enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 
upwind  States  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
to  ensure  an  area  attains  the  standard. 
Therefore,  if  EPA  determines  additional 
control  measures  are  needed  for 
attainment.  EPA  would  determine 
whether  additional  emission  reduction.s 
as  necessary  from  States  in  which  the 
nonattaiiunent  area  is  located  or  upwind 
Slates,  or  both.  The  EPA  would  require 
the  affected  State  or  States  to  adopt  and 
submit  the  new  measures  within  a 
period  specified  at  the  lime.  The  EPA 
anticipates  that  these  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  1 10(k)(5)  and.  therefore,  the 
period  for  submission  of  the  measures 
would  be  no  longer  than  18  months  after 
the  EPA  finding  A  draft  guidance 
document  regarding  the  MCR  process  is 
located  in  the  docket  for  this  proposal 
and  may  also  be  found  on  EPA's  web 
site  at  http;//wwrw.epa.gov/ttn/Bcrara/ 

0,  In  Summoiy.  What  Does  EPA  Expect 
lo  Happen  With  Respect  To  Attainment 
Demonstrations  for  the  Philadelphia  1- 
Hour  Ozone  Nonattainment  Area? 

The  following  table  shows  a  summary- 
of  information  on  what  EPA  expects 
from  the  States  in  which  the 
Philadelphia  area  is  located  to  allow 
EPA  lo  approve  ihe  1-hour  ozone 
attainment  demonstration  SIPs, 


improvements  needed  to  attain  the 

TABLE  3.— Summary  Schedule  of  Future  Actions  Related  to  Attainment  demonstration  ecm  the 
Philadelphia-Wilmington-Trenton  Severe  Nonattainment  Area  in  Maryland  and  Which  is  Located  in  the  OTR 


Req'd  no  later  than: 


Action 


12/31/99. 


4/15/00 _._ 

Before  EPA  final  rulemaking 

1M1/D0  ._„.._..„. -. 


10/31/01  , 


Slate  submits  ttie  following  lo  EPA: 
— Motor  vehicle  emissions  budget,' 

— Commitments''  or  reaffirmation  ot  a  previous  enforceable  commitmenl  to  do  itie  foltowir>g: 
— Submil  by  10/31/01  measures  lor  additional  emission  reductions  as  required  in  the  al- 
tainment  demonstration  lesl;=  lor  additional  emission  reduction  measures  developed 
through  Ihe  regional  process,  Ihe  Slate  musi  also  submii  a  commitmenl  to'  Ihe  additional 
measures  and  a  backstop  commitmenl  to  adopt  and  submit  t)y  10/31/01  intrastate  meas- 
ures for  Ihe  emission  reductions  in  ihe  event  the  OTR  process  does  not  recommend 
measures  that  produce  emission  reductions 

—Submit  revised  SIP  &  motor  vehicle  emissions  budget  by  10/31/01  if  additional  meas- 
ures (due  by  10/31/01)  affect  ihe  motor  vehicle  emissions  invenlory 
—Revise  SIP  &  motor  vehicle  emissions  budget  1  year  after  M06ILE6  Issued  ^ 
— Perlorm  a  mid-course  review. 

—A  list  of  potential  conlrol  measures  ttiat  could  provide  additianal  emistlon  reductions 
needed  to  attain  the  standard,* 

State  submits  in  final  any  submissions  made  in  draft  by  12/31/99. 

Stale  submits  enforceable  commitments  lor  any  at)Ove-mentioned  commitments  thai  rnay 
not  yet  have  tieen  subiected  to  public  hearing 

-State  submits  adopted  modeled  measures  relied  on  in  attainment  demonstranon  or  re- 
lied upon  lor  ROP  Ihrough  the  attainment  year. 

—Stale  revises  &  submits  SIP  &  molor  vehicle  emissions  budget  to  account  lor  Tier  2  re- 
ductions as  needed.^ 
—OTR  Stales  submit  additional  measures  developed  ihroogh  the  regional  process 


i*For  purpflfl«i  of  coofonoity,  the  Stale  meds  a 
commltnienl  that  has  been  sul^cct  lo  public 
haarlng.  If  the  .Slate  has  subroltled  a  commilinenl 


Ihal  has  be«n  subject  lo  public  hearing  and  thai 
provides  for  the  adopUonofall  measure*  necessary 
for  altainment,  the  .Stale  should  submit  a  letter  prior 


In  Dotember  ,11,  19*19,  aruunding  Ihe  tommitmenl 
lo  include  Ihe  MCR 
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Table  3.-Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  for  the  Philadfi 

^.0^"°'°^"^"'""°'  ^''"''  NONATTAINMENT  AREA  ,N  MARYLAND  AND  W^C^Tl^aTED  ^  THE  I^'-^ 


Req'd  no  later  than: 


Within  1  yr  aAer  release  of  MOBILE6  model 


Action 


12/31/01  -"....-"  ..~uo.  ,  oiaie  suomiis  revisefl  SIP  &  motor  vehicle  emissio 

'  Slate  sutynlls  10  EPA  results  of  mid-course  review 


Stale  submits  revised  SIP  &  motor  vehicle  emissions  budget  based  on  MOBILES 

Stale  submits  to  EPA  mcnltc  nf  mi^Lr-n. .-^b  *».^»... 


budget  must  Oe  submmed  by  Z'lS/Mto  a^rnmoSte  ?^M  dav  oraS^^  'f'^  '^'a"  submitted  ean«r  the  linai 

vehicle  em,ss.ons  budget  adequate^  n4  thTS^  ^dgef^  r?fll??  S^ed^^^^  "*'  """*  ^''^  '"""  ^'"''  »^«  ™'0' 

*'f!^'"l^*"^J''^*-^°''    -i-Ho^'Ozorie  Atta,rem[^oSK>^"ndTle^^Sul.urf^^^^^  memorandum  from  Lyd,a 

,heTon^rr^r'^n-ar,',;f„„'^«e^r^  srs^a^i  n^or;ersura£™Si£^S"  -r  -o  ^"''"^  ''-"«■  -  -"- 

s-hSl^^Xr  n^^S^r^^n""^,^^^-  '=  ™'  ^^  ^^'^  ^^""rSmrmlnrmTyrsul^nratTs'^i^r^^^  Cl"rm",\,?:^[ 

ures  that  place  limrts  on  h(ghway  constnjction  ^^    measures.  However,  ft  the  State  does  not  do  so,  the  list  cannot  include  any  msas- 

att;?^Sr^T«^  ^^SilrlTKirS^rbSn'X^^T*™"' '°  ™^»  -^  ^"^  ^"^  ™'-  -^'^o  -'-^  budget  1  year 


E.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  cited  several  policy  and 
guidance  memoranda.  The  EPA  has  also 
developed  several  technical  documents 
related  to  the  rulemaking  action  in  this 
proposal.  Some  of  these  documents 
have  been  referenced  above.  These 
documents  and  their  location  on  EPA's 
web  site  are  listed  below;  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Recent  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards.  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  Modeling  Group.  Research 
Triangle  Park.  NC  27711.  November 
1999.  Website:  http.// www.epa.gov/ttn/ 
scram/. 

2.  "Serious  and  Severe  Ozone 
Nonatlainment  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3, 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA.  RTP,  NC. 

3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations,"  from 
Merrylin  Zaw-Mon,  Office  of  Mobile 
Sources,  to  Air  Division  Directors, 
Regions  I-Vl.  November  3,  1999.  Web 
site:  http://www.Bpa.gov/oms/transp/ 
traqconf.htm. 

4.  Memorandum  bom  Lvdia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors,  Regions  I- VI.  "1- 
Hour  Ozone  Attaitunent  Demonstrations 


and  Tier  2/Sulfur  Rulemaking." 
November  8.  1999.  Web  site:  http;// 
www.epa.Bov/oms/transp/traqconf.htm. 

5.  Draft  Memorandum.  "1-Hour 
Ozone  NAAQS— Mid-Course  Review 
Guidance."  From  John  Seitz.  Director, 
Office  of  Air  Quality  Planning  and 
Standards.  Website:  http:// 
www.epa.gov/ttn/scram/. 

6.  Memorandum,  "Guidance  on 
Reasonably  Available  CouUtjI  Measures 
(RACMl  Reiquirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  Qualitv  Plaiming 
and  Standards.  November  30,  1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

Previous  Documents 

1.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model,  EPA-450/4-91-013 
Uuly  1991).  Web  site:  http:// 
v>rww.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA.  (1996).  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  N/VAQS.  EPA- 
454/B-95-007.  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  "03TEST"). 

3.  Memorandum.  "Ozone  Attainment 
Demonstrations,"  bom  Mary  D.  Nichols, 
issued  March  2, 1995.  Web  site:  http:/ 
/www.epa.gov/ttn/oarpg/llpgm.html. 

4.  Memorandimi,  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  issued  July  16. 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

5.  December  29,  1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 


Ozone  and  Pre-Existing  PMio  NAAQS." 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

n.  EPA's  Review  and  Analysis  of  the 
Maryland  State  Submittal 

This  section  provides  a  review  of 
Maryland's  submittal  and  an  analysis  of 
how  it  satisfies  the  frame  work 
discussed  in  Section  I.  C.  of  this 
document.  A  more  detailed  description 
of  the  Maryland  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action. 

A.  Analysis  of  the  Local  Modeling  and 
Weight-of-Evidence 

1 .  Analysis  of  the  Modeling  for  the 
Local  Modeling  Domain 

The  CAA  requires  that  serious  and 
above  nonatlainment  areas  perform 
photochemical  grid  modeling  to  help 
determine  the  emission  reductions  of 
VOC  and  NOx  necessary  to  achieve  the 
attainment  of  the  1-hour  ozone 
standard.  The  MDE  hilfilled  this 
requirement  through  the  applicaUon  of 
the  Urban  Airshed  Model.  Version  4 
(UAM-rV)  and  through  the  use  of  the 
modeling  results  from  the  OTAG 
application  of  the  Urban  Airshed  Model 
Version  5  (UAM-V). 

The  ozone  attainment  demonstration 
for  the  Philadelphia  area  contains  local 
scale  modeling  that,  other  than  the 
number  of  episodes  modeled,  fulfills 
EPA  recommended  modeling 
procedures.  EPA  modeling  guidance 
requires  that  a  total  of  three  episodes  be 
modeled  from  at  least  two 
meteorological  regimes.  Modeling  was 
performed  for  two  episodes  (July  7-8. 
1988  &  July  18-20.  1991)  in  the 
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Philadelphia  area.  Given  the  severe 
nature  of  the  episodes  modeled,  even  if 
three  episodes  were  modeled,  the  two 
episodes  that  were  modeled  would  most 
likely  be  the  controlling  episodes  in  the 
determination  of  the  emission 
reductions  needed  in  the  Philadelphia 
area  for  attainment.  The  two  episodes 
that  were  modeled  also  represent  the 
most  frequently  occurring 
meteorological  conditions  conducive  to 
high  ozone  in  the  Philadelphia  area. 
When  the  2005  emission  inventory  with 
the  control  strategy  is  modeled,  peak 
ozone  concentration  is  reduced  by 
approximately  31  ppb  from  the  modeled 
peak  concentrations  in  the  1988  and 
1991  base  cases.  When  this  reduction  is 
applied  to  the  peak  measiued 
concentration  for  the  July  1991  episode 
(155  ppb),  the  resulting  concentration  is 
1 24  ppb  which  indicates  attairunent. 

The  local  modeling  for  the 
Philadelphia  area  over-predicts  ozone 
concentrations  for  the  July  1991 
episode.  The  modeling  predicts  peak 
concentrations  in  the  Philadelphia  area 
plume  of  between  156-190  ppb  while 
ozone  monitors  in  the  same  area  during 
the  same  time  period  show  a  peak 
concentrations  of  151  ppb.  This 
indicates  that  the  model  is  over- 
predicting  the  actual  ozone 
concentration  by  an  average  of  15%. 
When  model  over  prediction  is 
accoimted  for  in  the  July  1991  episode, 
the  local-scale  modeling  predicts  a  peak 
concentration  of  127  ppb  In  this  case, 
EPA's  alternative  attainment  test 
guidance  entitled  "Guidance  on  the  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS"  will 
allow  a  peak  concentration  of  141  ppb 
and  still  consider  the  modeled  result 
attairunent  due  to  the  severity  of  the 
meteorological  ozone  forming  potential 
of  the  episode  day  The  local  modeling 
for  the  July  1988  episode  does  not  over- 
predict  ozone  concentrations.  Modeled 
peak  concentrations  for  the  July  1988 
episode  exceed  levels  consistent  with 
attairunent.  Therefore,  it  is  necessary  to 
warrant  the  consideration  of  WOE 
arguments  that  support  the 
demonstration  of  attainment. 

The  attainment  emission  control 


attainment  demonstration,  when 
combined  with  the  control  strategies 
being  implemented  in  the  other  states 
that  are  part  of  the  Philadelphia  area. 
results  in  the  improvement  in  the 
number  of  grid  cell  hours  above  the 
standard  between  81-85  percent.  This 
result  satisfies  the  requirement  of  the 
second  bench  mark  of  the  Statistical 
Test,  described  in  EPA's  alternative 
attainment  test  guidance  cited  above, 
which  requires  that  the  area  control 
strategy  result  in  a  reduction  of  the 
number  of  grid  cell  hours  above  the 
ozone  .standard  of  at  least  80  percent. 

When  the  Philadelphia  area  design 
values  in  the  base  case  modeling  period 
are  adjusted  for  the  air  quahty 
improvement  predicted  in  the 
attainment  year  by  the  local-scale 
modeling  according  to  the  screening  test 
outlined  in  EPA's  guidance  entiUed 
"Draft  Guidance  on  the  Use  of  Models 
and  Other  Analyses  in  Attairunent 
Demonstrations  for  the  B-Hour  Ozone 
NAAQS. "  the  result  is  a  2005  projected 
design  value  of  126  ppb. 

The  local-scale  modeling  results  are 
close  enough  to  attainment  to  warrant 
the  consideration  of  WOE  arguments 
that  support  the  demonstration  of 
attainment.  With  the  exception  of  the 
additional  controls  on  point  sources 
needed  to  satisfy  the  NOx  SIP  call,  all 
other  measures  modeled  in  the 
demonstration  of  attainment  have  been 
adopted  and  implemented  by  Maryland 
and  the  other  States  with  counties 
comprising  the  Philadelphia  area. 

2.  Weight  of  Evidence  (WOE)  Analyses 

A  WOE  determination  is  a  diverse  set 
of  technical  analyses  performed  to 
assess  the  confidence  one  has  in  the 
modeled  results  and  to  help  assess  the 
adequacy  of  a  proposed  strategy  when 
the  outcome  of  local  scale  modeling  is 
close  to  attainment.  The  attairunent 
demonstration  for  the  Philadelphia  area 
provides  WOE  arguments  that 
corroborate  further  that  it  is  likely  the 
Philadelphia  area  will  attain  the  1-hour 
ozone  standard  by  the  statutory  date  of 
20O5.  EPA  has  developed  design  value 
adjustment  factors  based  on  regional 
scale  modeling  for  the  supplemental 
notice  of  proposed  rulemaking  of  the 


NOx  SIP  Call  (63  PR  25902,  May  11, 
1998).  These  adjustment  factors  were 
used  to  adjust  the  1996  design  values  for 
the  Philadelphia  area.  This  analysis 
showed  all  adjusted  design  values 
below  125  ppb  in  the  Philadelphia  area. 
To  provide  additional  information, 
these  adjustment  factors  were  also 
applied  to  the  1997  and  1998  design 
values  for  the  Philadelphia  area, 
resulting  in  all  design  values  below  1 24 
ppb. 

Becau.se  the  Philadelphia  area  local 
modeling  showed  some  peak 
concentrations  above  levels  deemed 
consistent  with  attainment.  EPA  has 
conducted  an  analysis  to  determine 
what  additional  emission  reductions 
may  be  needed  to  suppori  ozone 
attainment  in  the  Philadelphia  area. 
EPA  has  determined  that  the 
Philadelphia  area  will  need  additional 
emission  reductions  of  0.3  percent  per 
day  of  NOx  and  4.5  percent  per  day  of 
VOC  to  ensure  attairunent  of  the  ozone 
NAAQS.  The  baseline  for  these 
percentages  is  the  1990  emissions 
inventory.  These  reductions  are  in 
addition  to  the  NOx  and  VOC  emission 
reductions  that  will  be  achieved  from 
the  Tier  2  rule.  The  additional  VOC 
reductions  may  be  achieved  through 
NOx  substitution  in  accordance  with 
existing  EPA  guidance.  The  State  of 
Maryland  has  submitted  an  enforceable 
commitment  to  adopt  whatever  rules  are 
necessar>'  to  attain  the  1-hoiu"  NAAQS 
for  ozone.  This  enforceable  commitment 
was  made  by  Maryland  as  part  of  a  SIP 
revision  submitted  on  December  24. 
1997. 

Based  upon  the  results  of  the  local 
scale  modeling  along  with  the 
additional  weight  of  evidence 
arguments  presented  above.  EPA 
believes  the  State  of  Mar>'land  has 
demonstrated  attaitunent  if  MDE 
submits  reaffirmation  of  its  previous 
enforceable  commitment  to  adopt 
additional  measures  as  specified  in 
section  l.C.5. 

B.  Analysis  of  Submittal  Against  EPA  s 
Frame  Work  for  Proposing  Action  on  the 
Attainment  Demonstration  SIPs 

1.  CAA  Measures  and  Measures  Relied 
on  in  the  Current  SIP  Submission 


strategy  contained  in  Maryland's 
TABLE  4.— CONTROL  MEASURES  IN  MARYLAND'S  1-HOUR  OZONE  ATTAINMENT  PLAN  FOR  THE  MARYLAND  PORTION  OF 

THE  Philadelphia-Wilmington-Trenton  Ozone  Nonattainment  Area 


Name  ol  control  measure  or  SIP  element 

Type  ol  measure 

Induded  in  local 
modeling 

/Vpproval  status 

Enhanced  Inspectloo  &  Maintenance  

NOx  RACT „ 

CAA  SIP  Requins- 
ment. 

CAA  SIP  Require- 
ment. 

Yes 

No' 

SIP  Approval  Pending, 
SIP  Approval  Pending. 
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TABLE  4.— CONTROL  MEASURES  IN  MARYLAND'S  1-HOUR  OZONE  ATTAINMENT  PUN  FOR  THE  MARYLAND  PORTION  OF 

THE  Philadelphia-Wilmington-Trenton  Ozone  Nonattainment  Area— Continued 


Name  of  control  measure  or  SIP  element 


VOC  RACT  to  25  tpy  

Stage  II  Vapor  Recovery 


On-Board  Refueling  Vapor  Recovery 
Stage  I  Vapor  Recovery 


Federal  Motor  Vehicle  Control  Program  <Tier  0  & 
Tier  I). 

Federal  Non-Road  Gasoline  Engines  (Small  Gas- 
oline Engines). 

Federal  Non-Road  Heavy  Duty  Diesel  Engines   .. 

AIM  Surface  Coatings  

Consumer  &  Commercial  Products 

Autotsody  Refintshing  , 

Refonnulated  Gasoline 

Surface  CleaningCegreaaing  

Municipal  Landfills  .....,..'. 

Open  Burning  Ban 

Lithographic  Printing 

Expandable  Polystyrene  Products 

Yeast  Manufacturing  

Commercial  Bakery  Ovens  

Screen  Pnnting  

Fiberglass  Manufacturing 

Manne  Vessel  Coating  

OTC  NOx  MOU  Ptiase  II  

Clean  Fuel  Fleets  or  substitute  


National  Low  Emission  Vehicle  (NLEV)  . 


Manne  Engine  Standartjs 

Railroad  Engine  Standarxls  

Heavy  Duty  Diesel  Engines  (On-Road) 
New  Source  Review 


15%  VOC  Reduction  Plan  . 


Base  Year  Emissions  Inventory  . 
Emissions  Statements 


9%  Hate  of  Progress  Plans 

Fees  tor  Major  Sources  for  Failure  to  Attain 


Type  of  measure 


CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 

Federal  Rule  

CAA  SIP  Require- 
ment. 

Federal  Rule  


Federal  Rule 


Federal  Rule  

Federal  Rule  

Federal  Rule  

State  Rule  

Federal  Rule  

State  Rule  

State  Rule  

State  Rule  

State  Rule  

State  Rule  

State  Rule  

State  Rule  

State  Rule  

State  Rule  

State  Rule  , 

State  Initiative  

CAA  SIP  Require- 
ment. 
State  Opt-In 


Federal  Rule  

Federal  Rule  

Federal  Rule  

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 

CAA  SIP  Require- 
ment. 


Included  in  local 
riKxleling 


Yes  . 

Yes  , 

Yes  . 
Yes  . 

Yes  . 

Yes  . 

Yes  . 
Yes  . 
Yes  . 
Yes  . 
Yes  . 
Yes  .. 
No  .... 
Yes  .. 
No... 
No.... 
No  .... 
No  .... 
No  .... 
No... 
No  .... 
No.... 
No  .... 


Yes  . 


No  .,, 
Yes 
Yes  . 
No... 


Yes  2 
No... 


No... 
Yes' 

No' 


Approval  status 


SIP  Approval  Pending. 

SIP  Approved. 

Promulgated  at  40  CFR  86. 
SIP  Approved. 

Promulgated  at  40  CFR  86. 

Promulgated  at  40  CFR  90. 

Pixxnulgalad  at  40  CFR  89 

Pnmulgaled  at  40  CFR  59  subpart  D. 

Promulgated  at  40  CFR  59  subpart  C 

SIP  Approved 

Promulgated  at  40  CFR  80  subpart  D. 

SIP  Approved 

SIP  Approved. 

SIP  Approved 

SIP  Approved. 

SIP  Approved. 

SIP  Approved. 

SIP  Approved. 

SIP  Approved. 

SIP  Approval  Pending. 

SIP  Approval  Pending. 

SIP  Approval  Pending. 

Requirement  Substituted  by  NLEV;  SIP  Approval 
Pending. 

Federal  program  promulgated  at  40  CFR  86  sub- 
pan  R  State  opt-in  adopted  and  submitted: 
SIP  Approval  Pending. 

Pramulgated  at  40  CFR  91 . 

Promulgated  at  40  CFR  92. 

Promulgaled  at  40  CFR  86. 

SIP  Approval  Pending. 

SIP  Approval  Pending. 

SIP  Approved. 

SIP  Approved. 

Adopted  ar>d  Submitted:  Full  Approval  Pending 

SIP  Due  12/31/2000. 


the  'pHt^a^laS^T"  '^'  "^  ""  '"^"^  '"  *"  ™**'^  ""^'^  **™  *"  "°  ^"**  '""'*=' '°  ""^  ™»*'"«  *"  ^  Maryland  poitlon  o( 
'  The  measures  used  to  demonstrate  rate  ot  prt»ress  were  modeled 
3  This  measure  will  only  take  effect  if  the  area  tails  to  attain  by  2005  and  wouW  only  be  implemented  after  2005. 


Maryland  has  submitted  all  CAA 
mandated  measures.  Many,  but  not  all. 
of  these  measures  have  been  approved. 
EPA  is  proposing  approval  of 
Marjiand's  attainment  demonstration 
for  the  Philadelphia  area  contingent 
upon  issuance  of  a  SIP  approval  of  all 
CAA  required  measiu-es  and  other 
attainment  measures  before  hnal 
approval  is  issued  for  the  attainment 
demonstration. 


2.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

The  State  of  Maryland  relied  on  the 
NOx  SIP  Call  reductions  in  the 
Philadelphia  area  attainment 
demonstration  plan.  Therefore,  a  crucial 
element  of  the  attainment 
demonstration  for  the  Philadelphia  area 
is  the  adoption  and  implementation  of 
NOx  controls  consistent  with  the 
modeling  demonstration.  As  discussed 
in  Section  l.C.l.  above.  Maryland  must 
adopt  NOx  SIP  Call  level  controls 
within  the  modeling  domain  in  order  to 


have  an  approvable  attainment 
demonstration.  Maryland  must  submit 
to  EPA  adopted  control  measures 
consistent  with  the  NOx  reductions 
assumed  in  the  attainment 
demonstration  before  EPA  may  approve 
tbe  attainment  demonstration  SIP. 

3.  Motor  Vehicle  Emissions  Budget 

The  EPA  has  found  that  the  motor 
vehicle  emissions  budget  in  the 
attainment  demonstration  submitted  by 
Maryland  is  inadequate  for  conformity 
purposes.  On  October  26. 1999.  Judith 
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M.  Katz.  Director.  Air  Protection 
Division.  EPA.  Region  III,  sent  a  letter  to 
Ms.  Ann  Marie  DeBiase.  Director.  Air 
and  Radiation  Management 
Administration,  Maryland  Department 
of  the  Environment  indicating  that  the 
motor  vehicle  emissions  budgets  in  their 
attainment  demonstration  SIP  were  not 
adequate  for  conformity  purposes. 

The  motor  vehicle  omission  budget  in 
the  attainment  demonstration  for  the 
Maryland  portion  of  the  Philadelphia 
area  is  inadequate  because  it  does  not 
meet  all  the  requirements  in  40  CFR  Part 
93,  section  93.118(e)(4).  EPA  made  this 
determination  because  the  Maryland 
attainment  demonstration  SIP  requires 
additional  measures  to  further  reduce 
emissions  to  support  the  attainment  test 
and  because  the  budgets  do  not  reflect 
all  measures  assumed  in  the  local 
modeling.  The  following  paragraphs 
provide  a  summary  of  each  of  these 
findings,  of  the  corrective  action 
required  and  of  EPA's  proposed  action. 

Additional  measures  to  further  reduce 
emissions  to  support  the  attainment 
test:  The  motor  vehicle  emissions 
budget(s).  when  considered  together 
with  all  other  emissions  sources  are  not 
consistent  with  applicable  requirements 
for  attainment  as  detailed  in  section 
93.118(e)(4)(iv)  of  the  Conformity  rule. 
Maryland's  attainment  demonstration 
identifies  motor  vehicle  emissions 
budgets  for  200S.  But  the  budgets  do  not 
meet  this  requirement  because  the  WOE 
support  for  the  attaiiunent 
demonstration  will  be  acceptable  only  if 
Maryland  provides  a  reaffirmation  by 
letter  that  its  previously  submitted 
enforceable  commitment  to  adopt 
additional  measures  to  further  reduce 
emissions  includes  those  necessary  to 
support  the  attainment  test  as  specified 
in  section  I.C.5..  above.  There  will  be 
additional  mobile  source  control 
measures  in  effect  by  2005  that  will 
assist  the  area  in  demonstrating 
attaiiunent  in  2005.  Table  5  lists  these 
measures  and  indicates  which  of  these 
are  currently  reflected  in  the  motor 
vehicle  emissions  budgets. 

Budgets  do  not  reflect  all  measures 
assumed  in  the  local  modeling:  The 
motor  vehicle  emissions  budgets  are  not 
consistent  with  and  clearly  related  to 
the  emissions  inventory  and  the  control 
measiues  in  the  submitted  SIPs  as 
required  by  section  93.118(e)(4)(v)  of  the 
Conformity  rule.  Adequate  motor 
vehicle  emissions  budgets  must  reflect 
application  of  all  the  control  measiu^s 
assumed  in  the  local  modeling 
demonstration.  The  rnirrent  motor 
vehicle  emissions  budgets  do  not  reflect 
a  low  emissions  vehicle  program  which 
was  assumed  in  the  local  modeling. 
Maryland  has  adopted  and  submitted  a 


SIP  revision  for  an  NLEV  program  and 
thus  has  adopted  this  modeled  measure. 

EPA  has  interpreted  the  general 
adequacy  criteria  with  respect  to  the 
1-hour  ozone  attaiiunent  demonstrations 
to  require  the  motor  vehicle  emissions 
budgets  to  include  the  effects  of  all 
motor  vehicle  controls,  including 
federal  measures  and  the  mobile  source 
control  measures  assumed  in  the  NOx 
SIP  Call,  that  will  be  in  place  in  the 
attainment  year.'*  Table  5  lists  these 
measures  that  will  contribute  to 
attainment  in  2005  and  that  will  affect 
the  budget.  Therefore,  the  revised  motor 
vehicle  emissions  budget  presumptively 
must  include  all  currently  promulgated 
federal  measures  and  state  SIP  measures 
shown  in  Table  5  with  the  exception  of 
Clean  Fuel  Fleets  (CFF).  Mar>'land  has 
submitted  an  NLEV  SIP  revision  as  a 
substitute  for  CFF.  For  the  Maryland 
component  of  the  motor  vehicle 
emissions  budget  NLEV  must  be  used  as 
in  lieu  of  CFF. 

TABLE  5.— Mobile  Source  Control 
MEASURES  Needed  for  the  2005 
Motor  Vehicle  Emissions  Budg- 
ets 


Control  measures 
availatxe  in  2005 


Control  measures 
contained  in  ttw  dem- 
onstration 


Federal  Motor  Vehk:le 

Contit)!  Program 

(FMVCP) 

Tier  1   '  Tier  1  FMVCP  only. 

Tier  2 


High  enhanced  l/M  .. 

Phase  II  RFG  

Clean  Fuel  Fleets  & 

NLEV. 
Heavy-Duty  Diesel 

Vehicle. 


High  Enhanced  t/M. 

Phase  II  RFG. 

Not  in  motor  vehicle 

budget. 
Not  in  motor  vef>icle 

budget 


Motor  vehicle  emissions  budget  and 
EPA 's  proposed  action:  EPA  is 
proposing  to  approve  the  attainment 
demonstration  SIP  if  Marjland  corrects 
the  deficiencies  that  cause  the  motor 
vehicle  emissions  budget  to  be 
inadequate.  In  the  alternative,  EPA  is 
proposing  to  disapprove  the  attaiiunent 
demonstration  SIP.  if  by  May  31.  2000. 
EPA  has  not  made  a  determination  that 
the  State  of  Maryland  has  an  adequate 
motor  vehicle  emissions  budget  for  the 
Maryland  portion  of  the  Philadelphia 
area.  Because  many  States  may  shortly 
be  submitting  revised  demonstrations 
with  revised  motor  vehicle  emission 
budgets,  EPA  is  providing  a  60-day 
comment  period  on  this  proposed  rule. 


"  Memorandum.  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone  Atiainmenl 
Uemonstralions".  from  Menylin  Zaw-Mon.  Office 
of  Mot>lle  Soufxres.  to  Air  Division  [hreclars. 
Regions  I-V1.  issued  November  3. 1999. 


If  Maryland  submits  a  revised 
attainment  demonstration.  EPA  will 
place  the  revisions  in  the  docket  for  this      * 
ndemaking  and  will  post  a  notice  on 
EPA's  website  at  www.epa.gov/oms/ 
traq.  By  posting  notice  on  the  website. 
EPA  will  also  initiate  the  adequacy 
process. 

4.  Tier  2/Sulfur  Program  Benefits 

As  a  result  of  EPA's  review  of  the 
Mar>'land's  SIP  submittal.  EPA  believes 
that  the  ozone  modeling  submitted  by 
the  State  of  Maryland  for  the 
Philadelphia  area  on  which  EPA  is 
proposing  to  approve  and  to  disapprove- 
in-the-altemative  will  need  the  emission 
reductions  from  EPA's  Tier  2/Sidfur 
program  to  attain  the  1  -hour  ozone 
NAAQS.  Further.  EPA  believes  that  the 
Philadelphia  area  will  need  additional 
emission  reductions  identified  by  EPA. 
beyond  those  from  EPA's  Tier  2/Sulfur 
program,  to  atittin  the  1-hour  ozone 
NAAQS. 

For  the  Philadelphia  area.  EPA  is 
proposing  to  determine  that  the 
submitted  control  strategy  does  not 
provide  for  attainment  by  the  attainment 
deadUne.  However,  the  emission 
reductions  of  EPA's  Tier  2/Sulfur 
program,  which  are  not  reflected  in  the 
submitted  SIP.  will  assist  in  attainment. 
Because  the  Philadelphia  area  must  rely 
on  reductions  from  the  Tier  2/Sulfur 
program  in  order  to  demonstrate 
attainment,  the  effects  of  these 
standards  must  be  included  in  the  motor 
vehicle  emissions  budget. 

To  assist  the  States  whose  counties 
comprise  the  Philadelphia  area  in  the 
preparation  of  a  new  submission  which 
coidd  be  approved  or  conditionally 
approved.  ETA  has  prepared  an  estimate 
of  the  air  quality  benefits  of  EPA's  Tier 
2/Sulfur  program.  EPA  assumed  that  all 
of  the  Tier  2/Sulfur  emissions 
reductions  will  contribute  to  the  ability- 
of  the  Philadelphia  area  to  demonstrate 
attaiiunent.  The  EPA  has  further 
calculated  how  much  additional 
emission  reduction  is  needed  for  the 
Philadelphia  area  in  order  for  EPA  to 
approve  or  conditionally  approve  a 
revised  and  re-submitted  attainment 
demonstration  for  this  area.  The  EPA 
suggests  that  Maryland  include  these 
calctdations  as  part  of  the  WOE  analysis 
accompanying  the  adjusted  attainment 
demonstration  and  revised  motor 
vehicle  emissions  budget  for  this  area. 
Today  EPA  is  proposing  to  approve  a 
new  attainment  demonstration  if  it 
meets  this  description. 

However.  States  can  use  some  of 
EPA's  Tier  2/Sulfur  program  credit  for 
other  purposes.  Thus,  the  States  could 
take  credit  for  all  or  some  of  EPA's  Tier 
2/Sulfur  program  credit  for  its 
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attainmont  demonstration.  If  the  Tier  2/ 
Sulfur  program  credit  the  States  are 
assuming  for  attainment  is  less  than  the 
amount  that  EPA  assumed  in  calculating 
the  amount  of  additional  emission 
reductions  needed  to  attain,  i.e.,  the 
States  are  applying  some  or  all  of  the 
Tier  2/Sulfur  program  crsdil  for  other 
purposes,  the  States  will  have  to 
calculate  the  new  additional  emission 
reductions  needed  and  commit  to  adopt 
measures  to  achieve  them.  If  the  States 
assume  all  the  Tier  2/Sulfur  program 
credit  will  go  toward  attainment,  then 
the  States  will  be  able  to  rely  on  EPA's 
estimate  of  the  additional  emission 
reductions  needed. 

Revisions  to  the  motor  vehicle 
emissions  budget  and  the  attainment 
demonstration  when  EPA  issues  the 
MOBILES  model:  Maryland  has 
previously  committed  to  adopting 
additional  control  measures  as 
necessary  to  attain  the  one-hour  ozone 
NAAQS  OS  discussed  in  the  preceding 
section  (n.C.3)  of  this  document.  EPA 
believes  for  the  purposes  of  delerauning 
the  motor  vehicle  emissions  budget 
adequate  that  Maryland  already  has  a 
commitment  to  adopt  any  needed 
additional  measures,  but  we  need 
reaffirmation  from  MDE  thai  the  intent 
of  the  existing  commitment  meets  all 
the  conditions  as  stated  in  section  I.C  of 
this  action  including  revising  the  mobile 
vehicle  emissions  budget  when  EPA 
issues  the  MOBILES  model.  EPA  needs 
to  receive  this  reaffirmation  by 
December  31. 1999  as  discussed  in 
section  I.  above.  If  Maryland  does  not 
reaffirm  by  December  31.  1999.  that  its 
existing  conunitment  to  adopt 
additional  measures  as  necessary  to 
reach  attainment  is  consistent  within 
the  framework  of  this  action,  then  EPA 
will  be  unable  to  determine  the  area  has 
an  adequate  conformity  budget.  The 
commitment  to  revise  the  SIP  after 
M0BILE6  may  be  submitted  at  the  same 
time  that  the  state  submits  the  budget 
that  includes  the  effects  of  Tier  2  (no 
later  than  |uly  1,2000). 

5.  Additional  Measures  to  Further 
Reduce  Emissions  To  Support  the 
Attainment  Test 

Based  on  the  results  of  the  local  scale 
modeling  along  with  the  additional 
weighl-of-evidence  analyses  provided  in 
the  attainment  demonstration  for  the 
Philadelphia  area,  EPA  believes  that 
MDE  has  successfully  demonstrated 
attainment  of  the  1-hour  ozone  standard 
for  the  Philadelphia  area  by  the  2005 
statutory  date  if  the  MDE  provides  a 
reaffirmation  by  letter  that  its  previously 
submitted  enforceable  commitment  to 
adopt  additional  measures  to  further 
reduce  emissions  includes  those 


necessary  to  support  the  attainment  test 
as  specified  in  section  I.C.5.,  above.  EPA 
has  determined  that  the  Philadelphia 
area  will  need  additional  emission 
reductions  of  0.3  percent  per  day  of 
NOx  and  4.5  percent  per  day  of  VOC  to 
ensure  attainment  of  the  ozone  NAAQS. 
The  baseline  for  these  percentages  is  the 
1990  emissions  inventory.  These 
reductions  are  in  addition  to  the  NOx 
and  VOC  emission  reductions  that  will 
be  achieved  from  the  Tier  2  rule. 

In  their  attainment  demonstration 
submittal.  Maryland  provided  a  list  of 
control  measures  to  bo  considered  if 
additional  reductions  are  needed  for 
attainment.  None  of  the  listed  measures 
impose  additional  limits  on  highway 
construction.  EPA  believes  that 
Maryland  already  identified  a  list  of  - 
control  measures  that  would  not  impose 
additional  limits  on  highway 
construction,  but  needs  reaffirmation 
from  MDE  that  the  intent  of  its  existing 
enforceable  commitment  which 
included  this  list  of  measures  meets  the 
provisions  of  section  I.C.S.,  above. 

6.  Mid-Course  Review 

In  accordance  with  the  provisions  of 
I.e. 6.,  above,  EPA  must  receive  an 
enforceable  commitment  or  a 
reaffirmation  of  a  previous  enforceable 
commitment  to  include  a  mid-course 
review  from  MDE  for  the  Philadelphia 
area  by  the  date  specified  in  Table  3  of 
this  document  before  the  attainment 
demonstration  can  be  approved. 

ni.  what  Are  the  Consequences  of  State 
Failure? 

This  section  explains  the  CAA 
consequences  of  Maryland's  failure  to 
meet  the  time  frames  and  terms 
described  generally  in  this  notice.  The 
CAA  provides  for  the  imposition  of 
sanctions  and  the  promulgation  of  a 
federal  implementation  plan  if  States 
fail  to  submit  a  required  plan,  submit  a 
plan  that  is  determined  to  be  incomplete 
or  if  EPA  disapproves  a  plan  submitted 
by  the  State  (We  using  the  phrase 
"failure  to  submit"  to  cover  both  the 
situation  where  a  State  makes  no 
submission  and  the  situation  where  the 
State  makes  a  submission  that  we  find 
is  incomplete  in  accordance  with 
section  n0(k)(l)(B)  and  40  CFR  part  51, 
Appendix  V.)  For  purposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  failure  to  submit.  Thus,  the 
description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  State's  submission. 

1 .  What  Are  the  CAA's  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP, 
such  as  the  attainment  demonstration 


SIPs,  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  1 B  months  after 
EPA  disapproves  the  SIP  if  the  State 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPA's  sanctions  regulations,  40 
CFR  52.31.  the  first  sanction  would  be 
2:1  offsets  for  sources  subject  to  the  new 
source  review  requirements  under 
section  173  of  the  CAA.  If  the  State  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  l]0(m)  lo  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

2.  What  Are  the  CAA's  FIP  Provisions 
if  a  State  Fails  To  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attaiiunent 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda,  EPA 
recognized  that  States  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above,  EPA  provided  for 
States  to  submit  the  attainment 
demonstration  SIPs  in  two  phases.  In 
June  1996.  EPA  made  findings  that  ten 
States  and  the  District  of  Coliunbia  had 
failed  to  submit  the  phase  I  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  (July 
10. 1996).  In  addition  on  May  19.  1997, 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  July  1998.  several  environmental 
groups  filed  a  notice  of  citizen  suit. 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8,  1999. 

rv.  Propoaed  Action 

A.  Proposed  Approval 

EPA  is  proposing  to  approve 
Maryland's  attainment  demonstration 
SIP  revision  for  the  Philadelphia  area 
which  was  submitted  on  April  18, 1998 
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and  supplemented  on  August  18, 1998 
if  the  following  actions  occur  in 
accordance  with  the  schedules  in 
section  I.D.  Table  3: 

(1)  Maryland  adopts  and  submits  an 
adequate  motor  vehicle  emissions 
budget. 

(2)  Maryland  reaffirms  that  the  intent 
of  its  existing  enforceable  commitment 
which  provided  a  list  of  measures  to  be 
considered  if  additional  reductions  are 
needed  for  attainment  meets  the 
provisions  discussed  section  I.C.5, 
above.  The  State  need  not  commit  to 
adopt  any  specific  measures  on  their  list 
at  this  time,  but  if  they  do  not  do  so, 
they  must  identify  sufficient  additional 
emission  reductions  to  attain  the 
standard  with  the  submitted  motor 
vehicle  emissions  budget.  Note: 
Maryland's  previously  submitted  list  of 
measures  does  not  involve  additional 
limits  on  highway  construction  beyond 
those  that  could  be  imposed  under  the 
submitted  motor  vehicle  emissions 
budget. 

(3)  Maryland  adopts  and  submits  a 
ruie(s)  for  the  regional  NOx  reductions 
consistent  with  the  modeling 
demoniitration. 

(4]  Mar>'land  adopts  and  submits  an 
enforceable  commitment,  or 
reaffirmation  of  existing  enforceable 
commitment  to  do  the  following: 

(a)  Submit  measures  by  10/31/01  for 
additional  emission  reductions  as 
required  in  the  attainment 
demonstration  test  as  discussed  in 
section  I.C.S.  For  additional  emission 
reduction  measures  developed  through 
the  regional  process,  the  State  must  also 
submit  an  enforceable  commitment  for 
the  additional  measures  and  a  backstop 
commitment  to  adopt  and  submit 
intrastate  measures  for  the  emission 
reductions  in  the  event  the  OTR  process 
does  not  recommend  measures  that 
produce  emission  reductions. 

(b)  Submit  a  revised  SIP  8t  motor 
vehicle  emissions  budget  by  10/31/01  if 
additional  measures  affect  the  motor 
vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  &  motor 
vehicle  emissions  budget  1  year  after 
MOBILE6  issued. 

(d)  Perform  a  mid-course  review. 

B.  Proposed  Disapproval-in-the- 
Altemative 

EPA  is  also  proposing,  in  the 
alternative,  to  disapprove  this  SIP 
revision,  if  any  of  the  actions  listed  in 
ni.A,  above,  do  not  occur  in  accordance 
with  the  schedules  in  section  I.D.  Table 
3. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document 
and  any  other  relevant  issues  regarding 
attainment  for  the  Philadelphia  area. 


These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
Office  listed  in  the  AOOnesses  this 
document.  A  more  detailed  description 
of  the  state  subnuttal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available  upon 
request  bom  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document. 

V.  Administrative  Requirements 

A.  Executive  Order  (E.O.I  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 


B.  Executive  Order  13045 

Executive  Order  1 3045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  to  E.O. 
13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  and  safety  risks. 

C.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantiy  afiects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
inlposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature  " 
of  their  concerns,  and  a  statement 


supporting  the  need  to  issue  the 
regulation,  in  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulator)'  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."'  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
1 3084  do  not  apply  to  this  rule 

D.  Executive  Order  13132 

Executive  Order  15132,  Federalism 
(64  FR  43255,  August  10.  1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovenmiental  Partnership).  ^ 

Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.'"  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
diiWt  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with  ... 

Stale  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  Stales,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  a.s  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999),  because  it  merely 
approves  a  State  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
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and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  lo  notice  and  comment 
rulemaidng  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entitles. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  110  and  subchapter  I.  part  D  of 
the  Act  would  not  afiect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  Slate-enforceabiUty.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore,  I  certify  that 
the  proposed  disapproval  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
( "Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 


EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  bo  significantiy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  Stale,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not,  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  Maryland,  which  is  not  a 
small  government. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requites  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  prt>grams  and  policies 
unless  doing  so  would  be  incoiisistent 
with  applicable  law  or  otherwise 
impractical.  EPA  believes  that  VCS  are 
inappUcable  to  this  action.  Today's 
action  on  Maryland's  One-Hour  Ozone 
Attaiiunent  Demonstration  for  the 
Philadelphia  Area  does  not  require  the 
public  to  perform  activities  conducive 
to  the  use  of  VCS. 

List  of  Subjects  In  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  Ozone. 

Authority:  42  U.S,C  7401  el  seq. 


Dated:  November  30.  1999. 
Thomas  C.  Voltaggio, 
Acting  Begional  Administrator.  Region  lU. 
IFR  Doc.  99-31715  Filed  12-15-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IPA117-409S;  FRL-6S02-6I 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  One-Hour  Ozone 
Attainment  Demonstration  for  the 
Philadelphia- Wilmington-Trenton 
Ozone  Nonattalnment  Area 

agency:  Environmental  Protection 
Agency  (EPAl. 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(SD")  consisting  of  the  1-hour  ozone 
attainment  demonstration  for  the 
Pbiladelphia-Wilmington-Trenton 
severe  nonattairmient  area  (the 
Philadelphia  area)  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  on 
April  30, 1998  and  supplemented  on 
August  21, 1998.  We  are  also  proposing, 
in  the  alternative,  to  disapprove  this 
demonstration  if  Pennsylvania  does  not 
submit  an  adequate  motor  vehicle 
emissions  budget  for  its  portion  of  the 
Philadelphia  area  consistent  with 
attainment  and  adopt  and  submit  rules 
for  the  regional  NOx  reductions 
consistent  with  the  modeling 
demonstration.  For  purposes  of  an 
adequate  motor  vehicle  emissions 
budget,  the  State  will  need  to  reaffirm 
that  its  previously  submitted 
enforceable  commitment  to  adopt  the 
measures  needed  for  attainment  would 
apply  to  the  additional  measures  to 
reduce  emissions  to  support  the 
attaitmient  test.  The  reaffirmation  must 
also  include  the  State's  commitment  to 
the  performance  of  a  mid-course  review 
and  to  revisions  to  the  SIP  and  motor 
vehicle  emissions  budget  after  M0BILE6 
(the  most  recent  model  for  estimating 
mobile  source  emissions)  is  released. 
The  Philadelphia  area  is  comprised  of 
two  counties  in  Delaware,  one  county  in 
Maryland,  seven  counties  in  New  Jersey, 
and  five  counties  in  Pennsylvania 
(namely,  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia 
Counties).  Elsewhere  in  today's  Federal 
Register,  we  are  also  proposing  to  take 
action  on  the  1-hour  ozone  attainment 
demonstration  SIP  submittals  from 
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Delaware,  Maryland,  and  New  lersey  for 
the  Philadelphia  area. 
DATES:  Written  comments  must  be 
received  on  or  before  February  14,  2000. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief,  Ozone 
&  Mobile  Sources  Branch.  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency.  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  lo  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103:  and 
the  Pennsylvania  Department  of 
Envirorunental  Protection.  Bureau  of  Air 
Quality.  P.O.  Box  8468,  400  Market 
Street.  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Webster.  (215)  814-2033  Or  by  e-mail 
at  Webster. jill®Bpa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
doctunent  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
ozone  attainment  demonstration  SIP 
submitted  by  PADEP  for  the 
Philadelphia  area.  This  document 
addresses  the  following  questions: 

What  is  the  Basis  for  the  Attaininenl 
Demonstration  SIP? 

What  are  the  Components  of  a  Modeled 
Attainment  Demonstration? 

What  is  the  Frame  Work  for  PropOKing 
Action  on  the  Attainment  Demonstfation 
SIPs? 

What  Does  EPA  Expect  lo  Happen  with 
Respect  to  Attainment  Demonstrations  for  the 
Severe  1-Hour  Ozone  Nonattalnment  Areas? 

What  are  the  Relevant  Poliry  and  Guidance 
Documents? 

How  Does  Pennsylvania's  Subminal  Satisfy 
the  Frame  Work? 

What  are  the  Consequences  of  Slate 
Failure? 

I.  Background 

A.  What  is  the  Basis  for  the  Attairunent 
Demonstration  SIP? 

1.  CAA  Requirements 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979.  EPA  promulgated 
the  1-bour  0.12  parts  per  millioil  (ppm) 
ground-level  ozone  standard.  44  J^^ 
8202  (Feb.  8, 1979).  Ground-level  ozone 
is  not  emitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 


(NOx)  and  volatile  organic  compounds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  ground-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  1-hour  ozone 
standard  each  time  an  ambient  air 
quality'  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm. 
An  area  is  violating  the  standard  if,  over 
a  consecutive  three-year  period,  more 
than  three  exceedances  are  expected  to 
occur  at  any  one  monitor.  The  CAA,  as 
amended  in  1990,  required  EPA  to 
designate  as  nonattairunent  any  area 
that  was  violating  the  1-hour  ozone 
standard,  generally  based  on  air  quality 
monitoring  data  irom  the  thr«e-year 
period  from  1987-1989.  CAA  section 
107(d)(4);  56  FR  56694  (Nov.  6. 1991). 
The  CAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attaiiunent  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
plaiming  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  are  required  to  attain  the 
1-hour  standard  by  November  IS,  1999 
and  severe  areas  are  required  to  attain 
by  November  15,  2005  or  November  15, 
2007.  The  Philadelphia  area  is  classified 
as  severe  and  its  attaiiunent  date  is 
November  15,  2005. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA.  serious  and  severe  areas  were 
required  to  submit  by  November  15, 
1994  demonstrations  of  how  they  would 
attain  the  1-hour  standard  and  how  they 
would  achieve  reductions  in  VOC 
emissions  of  9  percent  for  each  three- 
year  period  until  the  attainment  year 
(rate-of-progress  or  ROP).  (In  some 
cases,  NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions.)  Today,  in  this 
proposed  rule,  EPA  is  proposing  action 
on  the  attainment  demonstration  SEP 
submitted  by  James  Self,  Secretary  of 
the  Pennsylvania  Department  of 
Environmental  Protection  for  the 
Philadelphia  area.  In  addition, 
elsewhere  in  this  Federal  Register.  EPA 
is  today  proposing  to  lake  action  on  the 
one-hour  ozone  attainment 
demonstration  SIPs  for  the  three  other 
States  for  the  Philadelphia  area  and  for 
nine  other  serious  or  severe  1-bour 


ozone  nonattairmient  areas.  The 
additional  nine  areas  are  Greater 
Connecticut  (CT),  Springfield  (Western 
Massachusetts)  (MA),  New- York-North 
New  Jersey-Long  Island  (NY-NJ-CT), 
Baltimore  (MD),  Metropolitan- 
Washington.  D.C.  (DC-MD-VA),  AUanta 
(GA),  Milwaukee-Racine  (WI),  Chicago- 
Garj'-Lake  County  (IL-IN).  and  Houston- 
Galveslon-Brazoria  (TX). 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
atiainmeat  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A). 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attainment,  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  Slates  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  fiame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 
VOCs  in  upwind  Stales  (and  the  ozone 
formed  by  these  emissions)  affected 
these  nonattairunent  areas  and  the  full 
impact  of  this  effect  had  not  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2. 1995,  Mary  D.  Nichols. 
EPA's  then  Assistant  Adininistrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals. '  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2. 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 


'  Memorandum.  'Ozoda  Anaiomant 
OemoastraUoas."  issued  March  2.  1995.  A  copy  of 
the  memorandum  ouy  be  found  on  EPA's  web  tile 

at  hnp;//www.epa.)!ov/tlWoarp^11pgni.htin]. 
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and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  {OTAG)- 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  frames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  lune  1997,  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  coimtry  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29, 1997 
memorandum,  Richard  Wilson,  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented:  (2)  a  list  of  measures 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment;  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-1999 
ROP  and  the  control  measures  necessary 
for  attainment  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2(X)0: ' 
(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attainment:  and  (5)  evidence  of  a 
public  hearing  on  the  State  submittal.' 


-  l.ener  from  Mar^  .V  Cade.  Director.  State  of 
lllinoiji  Environmental  Protection  Agency  to 
Eovironmenial  Council  of  States  (ECOS)  Membeni. 
dated  Apnl  13.  1995. 

'  in  genend.  a  commitment  for  severe  areas  to 
adopt  by  December  iWCi  tbe  control  measures 
necessary  for  attainment  and  ROP  plans  thn>ugh  the 
attainment  year  applies  to  any  additional  nmwnires 
necessary  for  attainment  ttial  wei«  ao(  otherwise 
required  to  be  submitted  earlier.  (For  esounple,  this 
memorandum  was  not  intended  to  allow  States  to 
delay  submission  nf  measures  required  under  the 
CAA.  such  as  inspection  and  maintenance  (1/M) 
programs  or  reasonable  asuilable  control  technology 
JRACTl  regulations,  nsquired  at  an  earlier  tijne.) 
Thus,  this  conmiilment  applies  to  any  control 
measures  or  emission  reductions  on  which  the  State 
relied  for  purposes  of  the  modeled  anainment 
demonstration.  To  the  extent  a  State  has  relied 
upon  a  commitment  to  submit  these  measures  by 
December  2000,  EPA  is  propocillg  an  approval  of 
the  area's  attainment  demonstiadtra.  Some  severe 
areas  submitted  the  actual  adopted  control 
QMasmea  and  are  not  relying  upon  a  commitment. 

*  Memorandum.  "GuidaiKe  for  Implementing  the 
1-Hour  Ozone  and  Pre-Existing  PMio  NAAQS." 
issued  December  29. 1997.  A  i:opy  of  this 


This  submission  is  sometimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attainment  and  identification  of  the 
measures  needed.  Thus.  State 
submissions  due  in  April  1 998  imder 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997,  EPA 
proposed  ac:tion  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  ctuxent  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jiuisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  1-boiu  standard  because  they  did 
not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  [Nov.  7, 1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27, 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call. 

3.  Time  Frame  for  Taking  Action  on 
Attaiiunent  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998; 
some  States  are  still  submitting 
-  additional  revisions  as  described  below. 
Under  the  CAA.  EPA  is  required  to 
approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and, 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register,  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  1-hour  ozone 
attaiiunent  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 


memorandum  may  be  found  on  EPA's  web  site  at 
http://www.Bpa.gov/ttn/oarpg/tlpgm.html. 


4.  Options  for  Action  on  a  State's 
Attainment  Demonstration  SIP 

Depending  upon  the  circiunstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today.  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
from  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  State's  plan 
submission.  CAA  section  llO(k).  "The 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
from  the  date  of  EPA's  final  conditional 
approval. 

The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measiu^s,  but  the  modeling  does  not 
demonstrate  attainment,  EPA  could 
approve  the  control  measiues  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enfortreable 
because,  if  the  State  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  to  submit 
additional  control  measiues  and  fails  to 
submit  them  or  EPA  determines  the 
State's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  State  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
submits  control  measures  that  EPA 
determines  are  complete  or  that  are 
deemed  complete.  EPA  will  determine 
through  rulemaking  whether  the  State's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 
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Finally,  EPA  has  recognized  that  in 
.some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
onforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  State  to 
accomplish  tlie  necessary  action  in  the 
short  term. 

B.  What  are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  Slates  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.'  In  order  to 
have  a  complete  modeling 
demonstration  submission.  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1  Modeling  Requirements 

For  ptuposes  of  demonstrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  analytical  method 
EPA  determines  to  be  as  effective.  The 
photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quahty 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  whitJi  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  vvhen  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS,  an  optional  weight  of 


^  The  EPA  issued  guidance  on  the  air  quality 
modeling  that  is  used  to  demonstrate  attainment 
with  the  I -hour  owjne  NAAQS.  See  U.S.  EPA. 
(1991),  Cuideline  for  Regulatory  Application  of  the 
Urban  Airshed  Model.  EPA-l5b/4-91-013.  duly 
1991),  A  copy  oiay  be  found  on  EPA's  web  site  at 
http;//www.opa.gov/ttn/5cram/  (file  name: 
■UAMREG").  See  also  U.S.  EPA.  (1996).  Guidance 
on  Use  of  Modeled  Results  to  [lemonstrale 
Atuinment  of  the  Ozone  NAAQS.  EPA-454/B-95- 
007,  (June  1996).  A  copy  may  be  found  on  EPA's 
web  site  at  http://wvnv.epe.gov/ttD/scram/  (file 
name:  "03TEST"). 


evidence  determination  which 
incorporates,  but  is  not  limited  to,  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
adilress  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  State  must  develop  and  implement 
a  modeling  protocol.  'The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  piuposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e., 
days  in  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
meastu^s  are  most  beneficial  to  bring 
the  area  into  attaiiunent.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  State  needs 
to  generate  meteorological  data  that 
describe  atmospheric  txtnditions  and 
emissions  inputs.  Finally,  the  State 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  qualitv 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model-predicted  1-hour  daily 
maximum  concentrations  in  all  grid 
cells  for  the  attainment  year  to  the  level 
of  the  NAAQS.  A  predicted 
concentAtion  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 


year  and  a  prediction  at  or  below  0.1 24 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
lest.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the  1- 
hour  ozone  NAAQS:  a  deterministic  test 
or  a  statistical  lest. 

The  deterministic  lest  requires  the 
State  to  compare  predicted  1-hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day*^  to  the  attainment  level  of 
0.124  ppm.  If  non&of  the  predictions 
exceed  0.124  ppm,  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  thai  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If. 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
ver>'  extreme  day,  the  statistical  test 
provides  that  a  prediction  above  0.1 24 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard  (The  form  of  the  1-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-bour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  foiu  highest  1-hoiu  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.130  ppm,  0.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identify'  an  acceptable  upper  limit, 
the  statistical  likelihood  of  obsers'ing 
ozone  air  quality  e.xceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  al  a  l(x:ation  on 
a  single  day  and  il  would  be  the  only 
reading  above  the  standard  that  would 
be  expected  to  occur  no  more  than  an 
average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm.  then  EPA 
might  conclude  thai  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 


'The  iniUal,  "ramp-up"  days  for  each  epieode  are 
excluded  from  this  determination.  ^ 
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2.  Additional  Analyses  Where  Modeling 
Fails  to  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  delennine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  <^led 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  Slate 
can  rely  on  and  EPA  will  consider 
factors  such  as  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis:  other  modeled  outputs,  e.g., 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quality  trends; 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data:  the 
responsiveness  of  the  model  predictions 
to  further  controls;  and.  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 

The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections.  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  Is  discussed  in 
Section  C.6. 


C.  What  is  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  bo 
present  in  order  for  EPA  to  approve  or 
conditionally  approve  the  1-hour 
attainment  demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 

— CAA  measures  and  measures  relied 
on  in  the  modeled  attainment 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the  State 
relied  on  in  the  SIP  submission  for 
attaitunent  and  ROP  plans  on  which 
EPA  is  proposing  to  take  action  on 
today. 

— NOx  reductions  affecting  boundary 
conditions. 

— Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget  which 
can  be  determined  by  EPA  to  be 
adequate  for  conformity  purposes. 

— Tier  2/Sulfur  program  benefits 
where  needed  to  demonstrate 
attainment.  Inclusion  of  reductions 
expected  from  EPA's  Tier  2  tailpipe  and 
low  sulfur-in-fuel  standards  in  the 
attainment  demonstration  and  the  motor 
vehicle  emissions  budget. 

— In  certain  areas,  additional 
measures  to  further  reduce  emissions  to 
support  the  attaitunent  test.  Additional 
measures,  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR).  or  locally 
(intrastate)  in  individual  States. 

— Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-cotuse 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether  the 
adopted  control  measures  are  sufficient 
to  reach  attainment  by  the  area's 
attainment  date,  or  that  additional 
control  measures  are  necessary. 

1.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  Stales  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
from  their  1990  emissions  levels  in 
order  to  attain.  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  under  the  CAA  to  attain  the  1- 
hour  ozone  NAAQS. 


In  addition,  the  States  may  have 
included  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measures  necessary  to  achieve 
ROP  through  the  attainment  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  State's  SIP.  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  following  tables  present  a 
summary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  and 
severe  nonattainmeni  area  for  the  l-hour 
ozone  NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CA,\. 
Information  on  more  measures  that 
States  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  the  tables.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attaitunent.  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA  section 
182(c)(2)  (for  serious  areas)  or  (d)  (for 
severe  areas). 

Tabi-e  1  .—CAA  Requirements  for 
Serious  areas 

— NSR  tor  VOC  and  NOx.'  including  an  off- 
set ratio  of  1.2:1  and  a  ma|or  VOC  and 
NOx  source  cutoff  of  50  tons  per  year  (tpy) 

— Reasonable  Available  Control  Technology 
(HACT)  'or  VOC  and  NOx' 

— Entianced  InspectKXi  and  Maintenance  (1/ 
M)  program 

— 15%  volatile  organic  compound  (VOC) 
plans 

— Emissions  inventory 

— Emission  statements 

— Attainment  demor^stration 

—9  percent  ROP  plan  through  1999 

— Clean  fuels  program  or  substitute 

— Ent^rKed  monrtonng  Ptwtcwtwmical  as- 
sessment Moni1onr>g  Stations  (PAMS) 

— Stage  II  vapor  recovery 

'  Unless  the  area  has  in  effect  a  NOx  waiv- 
er under  section  182(0-  The  Philadelphia  area 
is  not  such  an  area 

Table  2.— CAA  Requirements  for 
Severe  Areas 

—AM  0)  ttie  nonattainmeni  area  requirements 

for  serious  areas 
—NSR.  including  an  offset  ratio  a>  1.3:1  and 

a  major  VOC  and  I^Ox  source  cutoff  of  25 

tons  per  year  (tpy) 
— Reformulated  gasoline 
—9  percent  ROP  plan  through  attainment 

year 
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Table  2.— CAA  Requirements  for 
Severe  Areas— Continued 

— Requirement  lor  fees  for  major  sources  for 
failure  to  attain  (SIP  due  12/31/99) 

2.  NOx  ReduiSions  Affecting  Boimdary 
Conditions 

The  EPA  completed  final  rulemaking 
on  die  NOx  SIP  call  on  October  27. 
1998.  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30, 1999.  The  NO.x  SIP  call  is  intended 
to  reduce  emissions  in  upwind  Slates 
that  significantly  contribute  to 
nonattainmeni  problems.  The  EPA  did 
not  idenlifj'  specific  sources  that  the 
Stales  must  regidate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
SubsequenUy.  a  three-judge  panel  of  the 
Cotui  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
sUying  the  portion  of  the  NOx  SIP  call 
rule  requiring  Stales  to  submit  ndes  by 
September  30. 1999. 

The  NOx  SIP  call  rule  establishes 
budgets  for  the  Stales  in  which  9  of  the 
nonattainmeni  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Coimecticut. 
Springfield  MA.  New  'Vork-North  New 
Jersey-Long  Island  (NY-NJ-CT), 
Baltimore  MD.  Philadelphia- 
Wilmington-Trenlon  (PA-NJ-DE-MD). 
Metropolitan  Washington.  D.C.  (DC- 
MD-VA).  AUanta  GA.  Milwaukee- 
Racine  Wl,  and  Chicago-Gary-Lake 
County  (IL-IN). 

Emission  reductions  that  will  be 
achieved  Uirough  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainmeni  areas  at  their  boundaries. 
For  purposes  of  developing  attainment 
demonstrations,  States  define  loral 
modeling  domains  that  include  both  the 
nonattainmeni  area  and  nearby 
siUToimding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  1-hoiu' 
attaitunent  demonstrelions  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assiuned  in  the 
attaiiunent  demonstrations  are  modeled 
to  occiu'  both  within  the  State  and  in 


upwind  States;  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore.  EPA  believes  it  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  Call  in 
areas  outside  the  local  1-hour  modeling 
domains.  If  States  assimie  control  levels 
and  emission  reductions  other  than 
Uiose  of  the  NOx  SD"  Call  within  their 
Stale  but  outside  of  the  modeling 
domain.  States  must  also  adopt  control 
measures  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan. 

Accordingly.  States  in  which  the 
nonattainmeni  areas  are  located  will  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  Call  budgets  prior  to  the  time 
that  all  Slates  are  required  to  comply 
with  the  NOx  SIP  Call.  If  die  reductions 
from  the  NOx  SIP  Call  do  not  occur  as 
planned.  Stales  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  atlainment 

As  provided  above,  any  controls 
assumed  by  the  State  inside  the  local 
modeling  domain "  for  purposes  of  the 
modeled  attainment  demonstration 
must  be  adopted  and  submitted  as  pari 
of  the  State's  1-hour  attainment 
demonstration  SIP.  It  is  oidy  for 
reductions  occurring  outside  the  local 
modeling  domain  that  States  may 
assume  implementation  of  NOx  SIP  call 
measures  and  the  resulting  boimdary 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 
The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demon-strate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity'  of 
transportation  plans  and  programs  to 
the  SIP,  as  described  by  CAA  section 
176(c)(2)(A).  For  tiansporUtion 
conformity  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 


motor  vehicle  emissions  budget.  The 
EPA  believes  thai  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary-  part  of  an 
attainment  demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attainment  demonstration.  Therefore. 
EPA  is  proposing  to  disapprove  the 
attainment  demonsti^tion  SIPs  for  those 
nine  areas  if  the  States  do  not  submit 
motor  vehicle  emissions  budgets  that 
EPA  can  find  adequate  by  Mav  31. 
2000.«  hi  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May. 
States  should  submit  a  budget  no  later 
than  December  31 .  1999."  If  an  area  does 
not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformil}'  purposes  by  May  31. 
2000.  EPA  plans  to  lake  final  action  at 
that  time  disapproving  in  full  the  area's 
attainment  demon-stration.  The 
emissions  budget  should  reflect  all  the 
motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e..  measures  already 
adopted  for  the  nonattainmeni  area  as 
well  as  those  yet  to  be  adopted. 

4,  Tier  2/Sulfur  Program  Benefits 

On  May  13. 1999.  EPA  pubUshed  a 
Notice  of  Proposed  Rulemaking  (NPRMl 
proposing  a  major,  comprehensive 
program  designed  to  significantly 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivans.  and  pickup  trucks) 
and  to  reduce  siUfur  in  gasoline.  Under 
the  proposed  program,  automakers 
would  produc^e  vehicles  designed  to 
have  very  low  emissions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide.  The  EPA  subsequentiy 
issued  two  supplemental  notices.  64  FR 


'  For  tfae  purposes  of  Ihis  document,  "local 
modelioft  domain"  is  typically  an  urban  scale 
domain  wiUi  horizootal  dimensions  less  than  about 
3tX)  km  on  a  side,  horizontal  grid  tesolulion  less 
than  or  equal  to  S  x  5  km  of  finer.  The  domain  is 
large  enough  to  ensure  that  amissions  occurring  at 
8  am  in  the  domain's  center  are  still  within  the 
domain  at  S  pm  the  same  day.  If  recirculation  of  the 
nonattainmeni  ansa's  previous  day's  emissions  is 
twlieved  to  contribute  to  an  observed  problem,  the 
domain  is  lai^ge  enough  to  characterize  this. 


'for  severe  areas,  EPA  will  detnrmme  the 
adequacy  of  the  emissions  budgeu  associated  with 
the  past-1999  ROP  plans  once  the  States  submil  the 
target  calculations,  which  are  due  no  later  than 
Dscmnljer  2000. 

*  A  fiiul  budget  is  preferredi  but.  if  the  State 
public  hearing  prtxress  is  not  yet  complete,  then  thr 
drali  budget  for  public  hearing  may  be  submitted 
The  adequacy  process  generally  laims  al  least  iW 
days.  Therefore,  in  order  for  EPA  to  complete  the 
adequacy  process  no  later  than  the  end  of  May  EP.A 
must  bave  by  February  15,  2000,  the  final  butiget 
or  a  draft  that  is  substantially  similaj  to  what  the 
final  budget  will  be.  The  State  must  submil  the  final 
budget  by  April  IS.  2000. 
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35112  Oune  30, 1999);  64  FR  57827 
(October  27.  1999). 

These  two  supplemental  notices 
provide  1-hour  ozone  modeling  and 
mofiitoring  information  that  support 
EPA'5  belief  that  the  Tier  2/Sulfur 
program  is  necessary  to  help  areas  attain 
the  1-hour  NAAQS.  Under  the  proposed 
rule.  NOx  and  VOC  emission  reductions 
(as  well  as  other  reductions  not  directly 
relevant  for  attainment  of  the  1-hour 
ozone  standard)  would  occur  beginning 
in  the  2004  ozone  season  although 
incentives  for  early  compliance  by 
vehicle  manufacturers  and  refiners  will 
likelv  result  in  some  reductions  prior  to 
2004.  Nationwide,  the  Tier  2/Sulfur 
program  is  projected  to  result  in 
reductions  of  approximately  800.000 
tons  of  NOx  per  year  by  2007  and 
1.200.000  tons  by  2010. 

In  the  October  27.  1999  supplemental 
notice.  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  1 7  metropolitan  areas  for 
which  the  1-hour  standard  applies  need 
the  Tier  2/Sulfur  program  reductions  to 
help  attain  the  1-hour  ozone  standard. 
The  Philadelphia  area  whose  attainment 
demonstration  EPA  is  proposing  to 
approve  today  is  included  on  that  list. 

The  EPA  issued  a  memorandum  that 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier  2/ 
Sulfur  program  proposal.  "^  The 
memorandum  provides  the  tonnage 
beneGts  for  the  Tier  2/Sulfur  program  in 
2007  on  a  county-by-county  basis  for  all 
counties  within  the  10  serious  and 
severe  nonattainment  areas  for  which 
EPA  is  proposing  to  take  action  today 
and  the  2005  tonnage  benefits  for  the 
Tier  2/Sulfur  program  for  each  county 
for  three  areas. 

The  EPA  also  issued  a  memorandum 
which  explains  the  connection  between 
the  Tier  2/Sulfur  program,  motor 
vehicle  emissions  budgets  for 
conformity  determinations,  and  timing 
for  SIP  revisions  to  account  for  the  Tier 
2/Sulfur  program  benefit."  This 
memorandum  explains  that  conformity 
analyses  in  serious  and  severe  ozone 
nonattaiiunent  areas  can  begin 
including  Tier  2/Sulfur  program 


•"  Memorandum.  "l-Hour  Ozone  .\tlatnmeDt 
Dvmon«tratton5  and  Tter  2/Sulfur  RulsmaJunt;" 
frnm  l.ydia  Wegman.  OfficR  ot  Air  Quality  Plaimlng 
And  Standardly  and  Merrylin  Zaw-Mnn.  Office  of 
Mubile  SourCHs  to  the  Air  Diviaioo  Directors, 
Re^ons  I-Vl.  issued  November  B.  lyQU.  A  copy  of 
thi»  memurandum  may  be  found  on  EPA's  web  site 
tit  http://www.epa.gov/onM/t7ansp/traqcunf.litnl- 

' '  Memorandum.  "Guiilantte  on  Motor  Vehicle 
tlmifnioiLS  Budgets  in  On«vHour  Ozone  Attainment 
DemotislTatinns"  from  Merrylin  Zaw-Mon.  Office 
of  Mobile  Sources,  to  Air  Division  Directors, 
iiegions  I-VI,  issued  November  3.  IWW.  A  copy  of 
this  memorwiduni  may  be  Found  on  EPA's  web  site 
31  http://www.ap8.gov/(]mB/ITaniip/traqconf.htm, 


benefits  once  EPA's  Tier  2  rule  is 
promulgated,  provided  that  the 
attainment  demonstration  SIPs  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2  benefits.  For 
areas  that  require  all  or  some  portion  of 
the  Tier  2  benefits  to  demonstrate 
attainment  but  have  not  yet  included 
the  benefits  in  the  motor  vehicle 
emissions  budgets,  EPA's  adequacy 
finding  will  include  a  condition  that 
conformity  determinations  may  not  take 
credit  for  Tier  2  until  the  SIP  budgets 
are  revised  to  reflect  Tier  2  benefits.  See 
EPA's  memorandum  for  more 
information. 

For  the  New  York-North  New  Jersey- 
Long  Island,  Philadelphia-Wilmington- 
Trenton,  Baltimore.  Atlanta,  and 
Houston  nonattainment  areas,  the  EPA 
is  proposing  to  determine  that 
additional  emission  reductions  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment.  With  the 
exception  of  the  Atlanta  nonattainment 
area,  a  portion  of  that  reduction  will  bo 
achieved  by  EPA's  Tier  2/Sulfur 
program,  which  EPA  expects  to  finalize 
shortly.  States  that  need  to  rely  in  whole 
or  in  part  on  the  Tier  2  benefits  to  help 
demonstrate  attainment  will  need  to 
adjust  the  demonstration  for  their  SIP 
submission,  emission  inventories  and 
motor  vehicle  emissions  budgets  to 
include  the  Tier  2/Sulfur  program 
reductions  in  order  for  EPA  to  approve 
the  SIP  submittal.  The  submittal 
requirement  including  the  analysis  to 
make  that  submission  is  described  in 
the  two  memoranda  cited.  States  may 
use  the  toiuiage  benefits  and  guidance 
in  these  memoranda  to  make  these 
adjustments  to  the  SIP  submission  and 
motor  vehicle  emission  budgets.  The 
EPA  encourages  States  to  submit  these 
SIP  revisions  by  December  31, 1999  to 
allow  EPA  to  include  them  in  the  motor 
vehicle  emissions  budget  adequacy 
determinations  which  need  to  be 
completed  by  May  31,  2000. 
Alternatively,  these  revisions  should  be 
submitted  by  )uly  2000  for  serious 
nonattainment  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fall  of  2000.  For  severe 
nonattainment  areas,  these  revisions 
should  be  submitted  by  December  31 , 
2000. 

A  number  of  areas  for  which  the  EPA 
is  not  proposing  to  determine  that 
additional  emission  reduction  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment  will  be 
taking  a  partial  credit  for  Tier  2  when 
they  use  credit  from  national  low 
emissions  vehicles  (NLEV)  in  their 
attainment  demonstration.  These 
nonattainment  areas  are  the  Milwaukee- 
Racine.  Chicago-Cary-Lake  County  and 


Metropolitan  Washington,  D.C.  areas.  By 
regulation,  the  NLEV  standards  do  not 
extend  beyond  the  2003  model  year 
unless  EPA  promulgates  Tier  2  vehicle 
standards  at  least  as  stringent  as  the 
NLEV  standards.  See  40  CFR  88.1701- 
99(c).  Thus,  the  emission  reductions 
relied  upon  from  2004  and  later  model 
year  NLEV  vehicles  will  actually  be  due 
to  the  promulgation  of  the  Tier  2 
standards,  either  through  the  extension 
of  the  NLEV  program  or  a  portion  of  the 
reduction  from  vehicles  meeting  the 
Tier  2  standards. 

Like  all  the  other  SIPs  that  rely  on 
Tier  2  reductions  in  order  to 
demonstrate  attainment,  the  attainment 
demonstrations  for  the  Milwaukee- 
Racine.  Chicago-Gar>'-Lake  County  and 
Metropolitan  Washington.  DC.  areas 
must  be  revised  to  estimate  the  effects 
of  Tier  2  according  to  our  policy  before 
EPA  can  take  final  action  approving 
such  attainment  demonstrations.  Until 
the  SIPs  are  revised  to  include  full  Tier 
2  credit.  EPA  can  determine  by  May  31, 
2000  that  a  motor  vehicle  emissions 
budget  is  adequate  if  the  budget  would 
be  otherwise  adequate.  No  conditions 
need  be  placed  on  such  adequacy 
determinations  since  the  budgets  in 
such  SIPs  already  include  reductions 
equivalent  to  the  amount  of  emission 
reductions  the  areas  will  be  relying  on 
from  Tier  2  by  virtue  of  the  NLEV 
reductions  included  in  the  budgets. 

Re\isions  to  the  motor  vehicle 
emissions  budget  and  the  attainment 
demonstration  when  EPA  issues  the 
MOBILES  model.  Within  one  year  of 
when  EPA  issues  the  MOBILES  model 
for  estimating  mobile  source  emissions 
which  takes  into  account  the  emissions 
benefit  of  EPA's  Tier  2/Sulfur  program. 
States  will  need  to  revise  their  motor 
vehicle  emissions  budgets  in  their 
attainment  demonstration  SIPs  if  the 
Tier  2/Sulfur  program  is  necessary  for 
altaiiunent.  In  addition,  the  budgets  will 
need  to  be  revised  using  MOBILES  in 
those  areas  that  do  not  need  the  Tier  2/ 
Sulfur  program  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  will  work  with  States  on  a 
case-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficiency  of  the  attairunent 
demonstration. 

State.s  described  in  the  paragraph 
above  will  need  to  submit  an 
enforceable  commitment  in  the  near 
term  to  revise  their  motor  vehicle 
emissions  budget  within  one  year  after 
EPA's  release  of  MOBILE6.  This 
commitment  should  be  submitted  to 
EPA  along  with  the  other  commitments 
discussed  elsewhere  in  this  notice,  or 
alternatively,  as  part  of  the  SIP  revision 
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that  modifies  the  motor  vehicle 
emission  inventories  and  budgets  to 
include  the  Tier  2/Sulfur  program 
benefits  needed  in  order  for  EPA  to 
approve  the  SIP  submittal. '= 

5.  Additional  Measures  to  Further 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
attainment  demonstrations  for  New 
■york-North  New  Jersey-Long  Island; 
Atlanta;  Houston;  Baltimore;  and 
Philadelphia-Wilmington-Trenton  areas; 
even  considering  the  Tier  2/Sulfur 
program  reductions  and  the  WOE,  will 
not  achieve  attainment  vnthout  the 
apphcation  of  additional  emission 
control  measures  to  achieve  additional 
emission  reductions.  Thus,  for  each  of 
these  areas.  EPA  has  identified  specific 
percentages  of  NOx  and/or  VOC 
emissions  which  must  be  reduced 
through  additional  control  measures  in 
order  to  demonstrate  attainment  and  to 
enable  EPA  to  approve  the 
demonstration.  The  need  for  additional 
emission  reductions  is  generally  based 
on  a  lack  of  sufficient  compelling 
evidence  that  the  demonstration  shows 
attainment  at  the  current  level  of 
adopted  or  planned  emission  controls. 

This  is  discussed  in  detail  below  for 
the  Philadelphia  area.  The  method  used 
by  EPA  to  calculate  the  amount  of 
additional  reductions  is  described  in  a 
Technical  Support  DociunenI  (TSD) 
located  in  the  record  for  this  proposed 
rule.  Briefly,  the  method  makes  use  of 
the  relationship  between  ozone  and  its 
precursors  (VOC  and  NOx)  to  identify 
additional  reductions  that,  at  a 
minimum,  would  bring  the  model 
predicted  fiiture  ozone  concentration  to 
a  level  at  or  below  the  standard.  The 
relationship  is  derived  by  comparing 
changes  in  either  (1 )  the  model 
predicted  ozone  to  changes  in  modeled 
emissions  or  (2)  in  observed  air  quality 
to  changes  in  actual  emissions. 

The  EPA  is  not  requesting  that  States 
perform  new  photochemical  grid 
modeling  to  assess  the  full  air  quality 
impact  of  the  additional  measures  that 
would  be  adopted.  Rather,  as  described 
above,  one  of  the  facrtors  that  EPA  can 
consider  as  part  of  the  WOE  analysis  of 
the  attainment  demonstration  is 
whether  there  will  be  additional 
emission  reductions  anticipated  that 
were  not  modeled.  Therefore,  EPA  will 


'•For  putpostw  of  conformity,  tile  Slate  needs  a 
t:ommitment  that  has  been  sub)Bcl  to  public 
hearing  If  the  State  has  subinittcHl  a  commitment 
that  has  been  subject  to  public  hearing  and  that 
provides  for  the  adoption  of  all  measures  nucftssarv 
for  uttaiiunent.  the  Stale  should  suhniii  a  teller  prior 
to  Oecember  31. 1999.  amending  the  commitmeni 
to  include  tiie  revision  of  the  budget  after  the 
release  of  MOBILEa. 


consider  the  reductions  from  these 
additional  measures  as  part  of  the  WOE 
analysis  if  the  State  adopts  the  measures 
or,  as  appropriate,  submits  an 
enforceable  commitmeni  to  adopt  the 
measures. 

As  an  initial  matter,  for  areas  that 
need  additional  measures,  the  State 
must  submit  a  commitment  to  adopt 
additional  control  measures  to  meet  the 
level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
For  purposes  of  conformity,  if  the  State 
submitted  a  commitment,  which  has 
been  subject  to  public  hearing,  to  adopt 
the  control  measures  necessary  for 
attainment  and  ROP  through  the  area's 
attaiiunenl  date  in  conformance  with 
the  December  1997  Wilson  policy,  the 
State  will  not  need  an  additional 
commitment  at  this  time.  However,  the 
state  will  need  to  amend  its 
commitment  by  letter  to  provide  two 
things  concerning  the  additional 
measiues. 

First,  the  State  will  need  to  identify  a 
list  of  potential  control  measures  (from 
which  a  set  of  measures  could  be 
selected)  that  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reductions  to  meet 
the  level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
States  need  not  commit  to  adopt  any 
specific  measures  on  their  list  at  this 
time,  but  if  they  do  not  do  so,  they  must 
identify  sufficient  additional  emission 
reductions  to  attain  the  standard  with 
the  submitted  motor  vehicle  emissions 
budget.  These  measures  may  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  imder  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attainment  Demonstrations," 
from  Merrylin  Zaw-Mon.  Office  of 
Mobile  Sources,  to  Air  Division 
Directors,  Regions  I-VI.")  States  may.  of 
course,  select  control  measures  that  do 
impose  limits  on  highway  construction, 
but  if  they  do  so,  they  must  revise  the 
budget  to  reflect  the  effects  of  specific, 
identified  measures  that  were  either 
committed  to  in  the  SIP  or  were  actually 
adopted.  Otherwise.  EPA  could  not 
conclude  that  the  submitted  motor 
vehicle  emissions  budget  would  be 
providing  for  attainment,  and  EPA 


"  Memorandum,  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone  Attainment 
Demonstmlions".  from  Merr>iiD  Zaw-Mon,  OfTice 
of  Mobile  .Sources,  to  Air  Division  Direclnps. 
Regions  I-VI.  issued  November  3,  1999.  A  copy  ot 
this  memo  may  be  found  on  EPA's  web  site  at  http:/ 
/www.epa.gov/oms/lni(isp/trB(icanf.htm 


could  not  find  it  adequate  for 
conformity  purposes. 

Second,  the  letter  should  provide  that 
the  Stale  will  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effects,  if  any.  of  the 
measure  or  measures  that  are  ultimately 
adopted  when  those  measures  are 
submitted  as  SIP  revisions  should  any  of 
the  measures  pertain  to  motor  vehicles. 

For  purposes  of  approving  the  SIP.  the 
State  will  need  an  enforceable 
commitment  that  identifies  the  date  by 
which  the  additional  measures  will  be 
submitted,  identifies  the  percentage 
reductions  needed  of  VOC  and  NOx, 
and  presides  that  the  State  will 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  that  includes 
the  effects,  if  any,  of  the  measure  or 
measures  that  are  ultimately  adopted 
when  these  measures  are  submitted  as 
SIP  revisions  should  any  of  the 
measures  pertain  to  motor  vehicles.  To 
the  extent  the  Stale's  current 
commitment  does  not  include  one  of  the 
above  items  or  to  the  extent  that  a  Slate 
plans  to  revise  one  of  the  above  items 
in  an  existing  commitment,  the  Slate 
will  need  a  new  public  hearing. 

For  areas  within  the  OTR.  EPA 
believes  it  is  appropriate  to  provide  a 
State  that  is  reUing  on  a  regional 
solution  to  a  Congressionally-recognized 
regional  air  pollution  problem  with 
more  time  to  adopt  and  submit 
measures  for  additional  reductions  to 
EPA  than  for  a  State  that  will  rely  on 
intrastate  measures  to  achieve  the 
reductions.  Therefore,  the  EPA  believes 
that  States  in  the  OTR  must  be  allowed 
sufficient  time  for  the  OTR  to  analyze 
the  appropriate  measures  as  well  as  time 
for  the  State  to  adopt  the  meastues.  For 
these  Slates,  EPA  believes  it  is 
appropriate  for  them  to  commit  to  work 
through  the  OTR  to  develop  a  regional 
strategy  regarding  the  measures 
necessar\'  to  meet  the  additional 
reductions  identified  by  EPA  for  these 
areas.  However,  as  a  backstop,  the  State 
will  need  to  commit  to  adopt  intrastate 
measures  sufficient  to  achieve  the 
additional  reductions  if  the  regional 
measiues  are  not  identified  by  the  OTR 
and  adopted  by  the  relevant  States.  For 
purposes  of  conformity,  if  the  Stale 
submitted  a  commitmeni  consistent 
with  the  December  1997  Wilson  policv 
and  which  has  been  subject  to  public 
hearing,  the  Slate  may  amend  its  curront 
commitment  by  letter  to  provide  these 
assurances.  However,  before  EPA  can 
take  final  rulemaking  action  to  approve 
the  attainment  demonstration,  the  State 
will  need  to  meet  the  public  hearing 
requirements  for  the  commitment  and 
submit  it  to  EPA  as  a  SIP  revision.  The 
EPA  will  have  to  propose  and  take  final 
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action  on  this  SIP  revision  before  EPA 
can  hilly  approve  the  State's  attainment 
demonstration.  The  State  will  have  to 
submit  the  necessary  measures 
themselves  (and  a  revised  motor  vehicle 
emissions  budget  that  includes  the 
effects,  if  any.  of  the  measure  or 
measures  that  are  ultimately  adopted 
should  any  of  the  measures  pertain  to 
motor  vehicles)  as  a  SIP  revision  no 
later  than  Octotier  31.  2001. 

Guidance  on  additional  contml 
measures.  Much  progress  has  been 
made  over  the  past  25  years  to  reduce 
VCX^  emissions  and  over  the  past  9  years 
to  reduce  NOx  emissions.  Many  large 
sources  have  been  controlled  to  some 
extent  through  RACT  rules  or  other 
emission  standards  or  limitations,  such 
as  maximum  achievable  control 
technology  (MACT).  new  source 
performance  standards  (NSPS)  and  the 
emission  control  requirements  for 
NSR — lowest  achievable  emissions  rate 
(LAER)  and  i>e5t  achievable  control 
technology  (BACTT).  However,  there  may 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductions  from  sources  that  have 
already  been  regulated.  The  EPA  has 
prepared  a  report  lo  assist  States  in 
identifying  additional  measures.  This 
report  is  called  "Serious  and  Severe 
Ozone  Nonattainment  Areas: 
Information  on  Emissions.  Control 
Measures  Adopted  or  Planned  and 
Other  Available  Control  Measures."  The 
purpose  of  this  report  is  to  provide 
information  to  State  and  local  agencies 
to  assist  them  in  identifying  additional 
control  measures  that  can  be  adopted 
into  their  SlPs  to  support  the  attainment 
demonstrations  for  the  serious  and 
severe  nonattainment  areas  under 
consideration.  This  report  has  been 
added  to  the  record  for  this  proposal. 

In  summary,  the  report  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
emissions  for  ozone  precursor  emissions 
of  NOx  and  VOCs.  This  inventory  data 
gives  an  indication  of  where  the  major 
emissions  are  coming  from  in  a 
particular  geographic  area  and  may 
indicate  where  it  will  be  profitable  to 
look  for  further  reductions.  Second,  the 
report  contains  information  on  control 
measures  for  emission  sources  of  NOx 
and  VOC  (including  stationary,  area  and 
mobile  source  measures)  for  which 
controls  may  not  have  been  adopted  by 
many  jurisdictions.  This  would  include 
many  measures  listed  among  the  control 
measures  EPA  considered  when 
developing  the  Regulatory  Impact 
Analysis  (RIA)  for  promulgation  of  the 
8-hour  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 


has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
alternative  control  techniques  (ACT) 
documents.  This  may  be  useful  to  States 
who  may  already  specify  emission 
limits  on  existing  source  categories  to 
which  NSPS  and  MACT  for  new  sources 
apply,  but  the  current  RACT  level  of 
control  for  these  existing  sources  may 
not  match  the  level  specified  in  the 
N^PS  or  MACT  standards  for  new 
sources  or  sources  which  emit 
hazardous  air  pollutants.  Finally,  the 
report  includes  information  on  the 
control  measures  not  already  covered 
elsewhere  that  States  have  adopted,  or 
have  proposed  to  adopt  at  the  date  of 
the  report,  into  their  SIPs.  Comparison 
of  information  on  measures  already 
adopted  into  others'  SIPs  may  help 
inform  States  about  reductions  that  may 
be  available  from  their  sources  whose 
emissions  are  currently  not  regulated. 

Another  source  of  information  is  the 
BACT  and  LAER  determinations  that 
States  have  made  for  individual  new 
sources.  Information  on  BACT/LAER 
determinations  is  available  through 
EPA's  RACT/BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
internet  at  the  following  address: 
www.epa.gov/ttn/catc/. 

The  ACrr  documents  for  VOC  and 
NOx  are  valuable  because  EPA  has  not 
issued  control  technique  guidelines 
(CTGs)  that  specify  the  level  of  RACT 
for  several  categories  of  sources.  For  ■ 
some  of  these  source  categories,  EPA 
has  prepared  ACT  documents  which 
describe  various  control  technologies 
and  associated  costs  for  reducing 
emissions.  While  States  were  required 
to  adopt  RACT  for  major  sources  within 
these  source  categories,  the  ACT 
documents  may  identify  an  additional 
level  of  control  for  regulated  sources  or 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  States  are  free  to  evaluate  the 
various  options  given  and  use  the 
results  to  assist  in  formulating  their  own 
regulations. 

The  EPA  report  lists  the  various 
sources  EPA  used  to  develop  the  lists  of 
additional  measures.  These  sources 
include  an  EPA  draft  control  measure 
data  base.  State  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Control  Official's  (STAPPA/ALAPCOs) 
books  "Controlling  Nitrogen  Oxides 
under  the  Clean  Air  Act:  A  Menu  of 
Options",  and  "Meeting  the  15-Percent 
Rate-of-Progress  Requirement  Under  the 
Clean  Air  Act:  A  Menu  of  Options". 
California's  ozone  SIP  for  the  South 
Coast  and  various  ACT  documents. 


There  is  one  control  approach  which 
bears  special  mention  because  it  is 
broader  in  application  than  any  one 
specific  control  measure.  There  is  the 
approach  of  "cap  and  trade."  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  sources  are  given  emission 
allotments.  Under  a  declining  cap, 
emissions  would  be  decreased  each 
year.  Soiuces  may  over-control  and  sell 
part  of  their  allotments  to  other  sources 
which  under-control.  Overall,  the 
percentage  decrease  in  emissions  is 
maintained,  but  the  reductions  are  made 
where  they  are  most  economical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  California  since 
about  1992. 

The  State  of  Illinois  has  adopted  a 
declining  cap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  future 
emissions  of  major  sources  in  the 
Chicago  area  that  in  most  cases  is  12 
percent  lower  than  baseline  emissions. 
Illinois  will  issue  a  number  of  emission 
allotments  corresponding  to  the  cap 
level  and  will  require  each  source  to 
have  VOC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  that  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  sources  that  reduce 
VOC  emission  less  than  12  percent  must 
buy  emission  allotments.  The  proposed 
reductions  are  planned  to  begin  in  the 
next  ozone  season,  May  2000. 

In  addition.  EPA's  draft  economic 
incentives  program  guidance  (EIP)  was 
proposed  in  Seplember  1999.  This 
encourages  cost-effective  and  innovative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  to 
be  successful  and  cost-effective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 
cost-effective  implementation  of 
additional  control  measures. 

Finally,  a  reduction  in  VOC  and  NOx 
emissions  can  be  achieved  through  a 
wide  range  of  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofitting  diesel  trucks 
and  buses,  and  controlling  ground 
service  equipment  at  airports  to  activity 
based  controls  such  as  increased  use  of 
transit  by  utilizing  existing  Federal  tax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
implementing  programs  involving 
cleaner  burning  fuels.  The  State  of 
Texas  is  also  considering  a  rule  to 
change  the  times  during  the  day  in 
which  construction  can  occur  to  reduce 
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ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  vride  range  of 
new  and  iimovative  programs  beyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
significant  emission  reductions  for 
attainment  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 
be  considered  as  pari  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measures. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  believes  that  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  to  take  action  today.  In  order 
to  approve  the  attainment 
demonstration  SIP  for  the  Philadelphia 
area.  EPA  believes  that  the  States  whose 

Table  3.— Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  for  the  Phiwdel- 
phia-Wilmington-Thenton  Severe  Nonattainment  Area  in  Pennsylvania  and  Which  is  Located  in  the  OTR 


counties  comprise  the  area  must  submit 
an  enforceable  commitment  to  perform 
a  MCR  as  described  here.  '■* 

As  part  of  the  commitment,  the  State 
should  commit  to  work  with  EPA  in  a 
pubUc  consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 

For  severe  areas,  the  States  must  have 
an  enforceable  commitment  to  perform 
the  MCn?.  preferably  following  the  2003 
ozone  season,  and  to  submit  the  results 
to  EPA  by  the  end  of  the  review  year 
(e.g.,  by  December  31,  2003).  EPA 
believes  that  an  analysis  in  2003  would 
be  most  robust  since  some  or  all  of  the 
regional  NOx  emission  reductions 
should  be  achieved  by  that  date.  EPA 
would  then  review  the  results  and 
determine  whether  any  States  need  to 
adopt  and  submit  additional  control 
measures  for  purposes  of  attalnmenL 
The  EPA  is  not  requesting  that  States 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  States  to 
make  a  commitment  that  is  specific 
enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 
upwind  States  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 


to  ensure  an  area  attains  the  standard. 
Therefore,  if  EPA  determines  additional 
control  measures  are  needed  for 
attaiimient.  EPA  would  determine 
whether  additional  emission  reductions 
as  necessary  from  States  in  which  the 
nonattainment  area  is  located  or  upwind 
States,  or  both.  The  EPA  would  require 
the  affected  State  or  States  to  adopt  and 
submit  the  new  measures  within  a 
period  specified  at  the  time.  The  EPA 
anticipates  that  these  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  l]0(k)(5)  and.  therefore,  the 
period  for  submission  of  the  measures 
would  be  no  longer  than  IB  months  after 
the  EPA  finding.  A  draft  guidance 
document  regarding  the  MCR  process  is 
located  in  the  docket  for  this  proposal 
and  may  also  be  found  on  EPA's  web 
site  at  http://www.epa.gov/ttfi/scram/ . 

D.  In  Summary,  What  Does  EPA  Expect 
to  Happen  with  Respect  to  Attainment 
Demonstrations  for  the  Severe  1-Hour 
Ozone  Nonattainment  Areas? 

The  following  table  shows  a  summary 
of  information  on  what  EPA  expects 
fit)m  the  States  in  which  the 
Philadelphia  area  is  located  to  allow 
EPA  to  approve  the  1-hour  ozone 
attainment  demonstration  SIPs. 


Required  rx>  later  ttian 


12/31/99 „ 


AcUon 


4/15/00 „ 

Before  EPA  final  rulemaking 

12/31/00 

10/31/01  „ 

Within  1  yr  atler  release  of  MOBILES  model 


State  sutxnits  ttw  following  to  EPA: 
— Motor  vetiide  emissioris  budget ' 

— Commrtrrwnts  '  or  reaffirmation  of  a  previous  commitment  to  do  the  foflowiog: 
— Submit  by  IQ/31/Ot  measures  for  additional  emission  reductions  as  required  in  tf«  at- 
tainment demonstration  test;  tor  additlcinal  emission  reduction  measures  developed 
through  the  regional  process,  the  State  must  also  submit  a  commitment  for  the  addi- 
tional measures  and  a  backstop  commitmBnt  to  adopt  and  submit  by  10/31/01  intra- 
state measures  for  the  emission  reductions  m  the  event  the  OTR  pnx»ss  does  not 
recommerKf  measures  Itiat  produce  emission  reductions. 
—Submit  revised  SIP  &  motor  vehicle  emissions  budget  by  10/31/01  if  additional  meas- 
ures (due  by  1 0/3 l/Oi)  affect  the  motor  vehicle  emissions  inventory 
—Revise  SIP  &  motor  vehicle  emissions  budget  1  year  after  MOBILES  issued.' 
— Perfoftn  a  mid-course  review. 

—A  list  of  potential  control  measures  could  provide  additional  emission  reductions 
needed  to  attain  the  standard' 
State  submits  in  final  any  submissions  made  in  draft  by  12/31/99. 
State  submits  enfoiceatHe  commitments  for  any  above-mentioned  commitments  ttial  may 

not  yet  have  been  subjected  to  putilic  heanng. 
— State  submits  adopted  modeled  measures  relied  on  in  attainment  demonstration  afid  "e- 

lied  on  for  POP  through  the  attainment  year. 
— State  revises  &  sutxnits  SIP  &  motor  veNde  emissioos  budget  to  account  for  Tier  2  re- 
ductions as  needed.^ 
—OTR  States  submit  additional  measures  developed  through  tfie  regional  pnocess. 
—Stale  revises  SIP  &  motor  vehide  emissions  budget  if  the  additional  measurss  are  (or 

motor  vehicle  category. 
State  submits  revised  SIP  i  motor  vehicle  emissions  budget  t»sed  on  MOBILES. 


'  *  For  purposas  of  coafbimity.  the  State  needs  a 
commitment  tlial  lias  tieen  subject  to  putilic 
heariog.  If  tlie  State  has  sutnUned  a  commitmeiM 


that  has  been  sutiied  to  public  hearing  and  that 
pro^-ides  for  the  adoption  of  all  measures  necessary 
for  attainment,  the  State  should  submit  a  letter  prior 


to  Oecemlier  31. 1999,  ameoding  the  commitment 
lo  include  the  MCR. 
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Table  3.— Summary  Schedule  Of  Future  Actions  Related  to  attainment  demonstration  for  the  Philadel- 
phia-Wilmington-Trenton Severe  Nonattainment  Area  in  Pennsylvania  and  Which  is  located  in  the 
OTR — Continued 


Required  no  later  than 

Action 

12^1/03 

'  Final  budget  preferable;  however,  if  public  process  is  not  yet  complete,  ttien  a  "draft"  budget  (ttie  one  undergoing  public  process)  may  be 
sut)niined  at  this  time  with  a  final  budget  by  4/15/00.  However,  it  a  final  budget  is  significantly  different  from  the  draft  submitted  earlier,  ttie  final 
budget  must  be  submitted  by  2/15/00  to  accommodate  the  90  day  processing  period  pnor  lo  the  Mi/OO  date  by  which  EPA  must  find  the  motor 
vehicle  emissions  budget  adequate.  Note  ttiat  ttie  budget  can  reflect  estimated  Tier  2  emission  reductior^s — see  memorandum  from  Lydia 
Wegman  and  Merrytin  Zaw-Mon,  "l-Hour  Ozor>e  Attainment  Demonstrations  and  Tier  2/SuIfur  Rulemai<ir>g." 

'As  provided  in  the  preamble  text,  the  State  may  clarify  by  letter  an  existing  commitment,  wtiicn  tias  been  subject  to  public  hearing,  to  submit 
the  control  measures  needed  for  attainment  If  the  State  has  not  yet  sut>mit1ed  such  a  commitment,  the  State  should  adopt  a  commitment  after 
Dubiic  heanng.  If  tt>e  public  hearing  process  is  not  yet  complete,  then  draft  commitments  may  be  submitted  at  this  time.  Ttie  final  commitmertt 
should  be  submitted  no  later  than  4/15/00 

5  The  revision  for  MOeiLES  is  only  required  lor  SIPs  that  include  ttie  effects  of  Tier  2.  The  commitment  lo  revise  the  SIP  after  MOBILES  may 
be  submitted  at  the  same  lime  that  the  state  submits  the  budget  that  includes  the  effects  of  Tier  2  (no  later  than  12/31/00). 

'The  State  is  not  required  to  commit  to  adopt  any  specific  measures.  However,  if  the  State  does  not  do  so.  the  list  cannot  include  any  meas- 
ures that  place  limits  on  nighway  construction. 

^  If  the  state  sutimits  su^  a  revision,  it  must  t>e  accompanied  t>y  a  commitment  lo  revise  the  SIP  and  motor  vehicle  emissions  budget  1  year 
alter  MOBILES  is  issued  (it  the  commitment  has  not  already  been  sutjmltted). 


B.  What  are  the  Relevant  Policy  and 
Guidance  Documents? 

In  this  document  we  have  cited 
several  policy  and  guidance 
memoranda.  We  have  also  developed 
several  technical  documents  related  to 
today's  proposed  action.  These 
documents  and  their  location  on  our 
web  site  are  listed  below,  and  we  have 
placed  a  copy  of  these  documents  in  the 
docket  for  this  proposed  action. 

Recent  documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled. "  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  Modeling  Group,  Research 
Triangle  Parle,  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram/. 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures,"  Draft  Report.  November  3, 
1999.  OJone  Policy  and  Strategies 
Group.  U.S.  EPA.  RTP,  NC. 

3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations,"  from 
Merrylin  Zaw-Mon,  Office  of  Mobile 
Sources,  to  Air  Division  Directors. 
Regions  I-VI,  November  3, 1999,  Web 
site:  http://www, epa.gov/oms/transp/ 
traqconf.htm. 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors,  Regions  1-VI,  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur  Rulemaking." 
November  8,  1999.  Web  site:  http:// 
www.epa.gov/oms/trans/traqconf.htm. 


5.  Draft  Memorandum,  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  )ohn  Seitz.  Director, 
Office  of  Air  Quahty  Planning  and 
Standards.  Website:  http:// 
www.epa.gov/ttn/scram/. 

6.  Memorandum.  "Guidance  on 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30. 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

Previous  documents 

1.  U.S.  EPA.  (1991).  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model.  EPA-450/4-91-013. 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA,  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  EPA- 
454/B-95-007.  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name;  "03TEST"). 

3.  Memorandum.  "Ozone  Attainment 
Demonstrations."  from  Mary  D.  Nichols, 
issued  March  2,  1995.  Website:  http:// 
www.epa.gov/ttn/oarpg/tl  pgm.html. 

4.  Memorandum,  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas."  issued  July  16, 1998. 
Website:  fattp://www.epa,gov/ttn/oarpg/ 
tlpgm.html. 

5.  December  29, 1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMm  NAAQS." 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 


n.  EPA's  Review  and  Analysis  of  the 
Pennsylvania  State  Submittal 

This  section  provides  a  review  of 
Pennsylvania's  submittal  and  an 
analysis  of  how  it  satisfies  the  frame 
work  discussed  in  section  I.C.  of  this 
document.  A  more  detailed  description 
of  the  Pennsylvania  submittal  and  EPA's 
evaluation  are  included  in  a  TSD 
prepared  in  support  of  this  rulemaking 
action. 

A.  Analysis  of  the  Local  Modeling  and 
Weight  of  Evidence 

1.  Analysis  of  the  Modeling  for  the 
Local  Modeling  Domain 

The  CAA  requires  that  serious  areas 
and  above  perform  photochemical  grid 
modeling  to  help  determine  the 
emission  reductions  of  VOC  and  NOx 
necessary  to  achieve  the  attaiiunent  of 
the  1-hour  ozone  standard.  The  PADEP 
fulfilled  this  requirement  through  the 
application  of  the  Urban  Airshed  Model. 
Version  4  (UAM-IV)  and  through  the 
use  of  the  modeling  results  from  the 
OTAG  application  of  the  Urban  Airshed 
Model.  Version  5  (UAM-V). 

The  ozone  attainment  demonstration 
for  the  Philadelphia  area  contains  local 
scale  modeling  that,  other  than  the 
number  of  episodes  modeled,  fulfills 
EPA  recommended  modeling 
proceduies.  EPA  modeling  guidance 
requires  that  a  total  of  three  episodes  be 
modeled  from  at  least  two 
meteorological  regimes.  Modeling  was 
performed  for  two  episodes  (July  7-8, 
1988  &  July  18-20, 1991)  in  the 
Philadelphia  area.  Given  the  severe 
nature  of  the  episodes  modeled,  even  if 
three  episodes  were  modeled,  the  two 
episodes  that  were  modeled  would  most 
likely  be  the  controlling  episodes  in  the 
determination  of  the  emission 
reductions  needed  in  the  Philadelphia 
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area  for  attainment.  The  two  episodes 
that  were  modeled  also  represent  the 
most  frequently  occurring 
meteorological  conditions  conducive  to 
high  ozone  in  the  Philadelphia  area. 
When  the  2005  emission  inventory  with 
the  control  strategy  is  modeled,  peak 
ozone  concentration  is  reduced  by 
approximately  31  ppb  from  the  modeled 
peak  concentrations  in  the  1988  and 
1991  base  cases.  When  this  reduction  is 
applied  to  the  peak  measured 
concentration  for  the  July  1991  episode 
(155  ppb),  the  resulting  concentration  is 
124  ppb  which  indicates  attainment. 

The  local  modeling  for  the 
Philadelphia  area  over-predicts  ozone 
concentrations  for  the  July  199] 
episode.  The  modeling  predicts  peak 
concentrations  in  the  Philadelphia  area 
plume  of  between  156-190  ppb  while 
ozone  monitors  in  the  same  area  during 
the  same  time  period  show  a  peak 
concentration  of  151  ppb.  This  indicates 
that  the  model  is  over-predicting  the 
actual  ozone  concentration  by  an 
average  of  15%.  When  model  over- 
prediction  is  accounted  for  in  the  July 
1991  episode,  the  local-scale  modeling 
predicts  a  peak  concentration  of  127 
ppb.  In  this  case,  EPA's  alternative 
attainment  test  guidance  entitled 
"Guidance  on  the  Use  of  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS"  will  allow  a  peak 
concentration  of  141  ppb  and  still 
consider  the  modeled  result  attainment 
due  to  the  severity  of  the  meteorological 
ozone  forming  potential  of  the  episode 
day.  The  local  modeling  for  the  July 
1988  episode  does  not  over-predict 
ozone  concentrations.  Modeled  peak 
concentrations  for  the  July  1988  episode 
exceed  levels  consistent  with 
attainment.  Therefore,  it  is  necessary  to 
warrant  the  consideration  of  weight-of- 
evidence  arguments  that  support  the 
demonstration  of  attainment. 

The  attainment  emission  control 
strategy  contained  in  Pennsylvania's 
attainment  demonstration,  when 
combined  with  the  control  strategies 
being  implemented  in  the  other  states 


that  are  part  of  the  Philadelphia  area, 
results  in  the  improvement  in  the 
number  of  grid  cell  hours  above  the 
standard  between  81-85  percent.  This 
result  satisfies  the  requirement  of  the 
second  bench  mark  of  the  Statistical 
Test,  described  in  EPA's  alternative 
attainment  test  guidance  cited  above, 
which  requires  that  the  area  control 
strategy  result  in  a  twluction  of  the 
number  of  grid  cell  hours  above  the 
ozone  standard  by  80  percent. 

When  the  Philadelphia  area  design 
values  in  the  base  case  modeling  period 
are  adjusted  for  the  air  quality 
improvement  predicted  in  the 
attainment  year  by  the  local-scale 
modeling  according  to  the  screening  test 
outlined  in  EPA's  guidance  entitled 
"Draft  Guidance  on  the  Use  of  Models 
and  Other  Analysis  in  Attainment 
Demonstrations  for  the  8-Hour  Ozone 
NAAQS, "  the  result  is  a  2005  projected 
design  value  of  126  ppb. 

The  local-scale  modeling  results  are 
close  enough  to  attainment  to  warrant 
the  consideration  of  WOE  arguments 
that  support  the  demonstration  of 
attainment.  With  the  exception  of  the 
additional  controls  on  point  sources 
needed  to  satisfy  the  NOx  SIP  call,  all 
other  measures  modeled  in  the 
demonstration  of  attainment  have  been 
adopted  and  implemented  by 
Pennsylvania  and  the  other  States 
comprising  the  Philadelphia  area. 

2.  Weight  of  Evidence  (WOE)  Analyses 
A  WOE  determination  is  a  diverse  set 
of  technical  analyses  performed  to 
assess  the  confidence  one  has  in  the 
modeled  results  and  to  help  assess  the 
adequacy'  of  a  proposed  strategy  when 
the  outcome  of  local  scale  modeling  is 
close  to  attainment.  The  attainment 
demonstration  for  the  Philadelphia  area 
provides  WOE  argiunents  that 
corroborate  further  that  it  is  likely  the 
Philadelphia  area  will  attain  the  1-hotu 
ozone  standard  by  the  statutory  date  of 
2005.  EPA  has  developed  design  value 
adjustment  factors  based  on  regional 
scale  modeling  for  the  supplemental 


notice  of  proposed  rulemaking  of  the 
NOx  SIP  call  (63  FR  25902,  May  11, 
1998).  These  adjustment  factors  were 
used  to  adjust  the  1996  design  values  for 
the  Philadelphia  area.  This  analysis 
showed  all  adjusted  design  values 
below  125  ppb  in  the  Philadelphia  area. 

Because  the  Philadelphia  area  local 
modeling  showed  some  peak 
concentrations  above  levels  deemed 
consistent  with  attainment,  EPA  has 
conducted  an  analysis  to  determine 
what  additional  emission  reductions 
may  be  needed  to  support  ozone 
attainment  in  the  Philadelphia  area. 
EPA  has  determined  that  the 
Philadelphia  area  will  need  additional 
emission  reductions  of  0.3  percent  of 
NOx  and  4.5  percent  of  VOC  to  ensure 
attainment  of  the  ozone  N/\AQS.  These 
reductions  are  in  additiou  to  the  NOx 
and  VIX:  emission  reductions  that  will 
be  achieved  from  the  Tier  2  rule.  The 
additional  VOC  reductions  may  be 
achieved  through  NOx  substitution  in 
accordance  with  existing  EPA  guidance. 
PADEP  has  submitted  an  enforceable 
commitment  to  adopt  whatever  rules  are 
necessary  to  attain  the  I-hour  NAAQS 
for  ozone.  This  enforceable  commitment 
was  made  by  Pennsylvania  as  part  of  a 
formal  SIP  revision  submitted  on  July 
31, 1998. 

Based  upon  the  results  of  the  local 
scale  modeling  along  with  the 
additional  weight  of  evidence 
arguments  presented  above.  EPA 
believes  the  Commonwealth  of 
Pennsylvania  has  demonstrated 
attainment  if  PADEP  submits  a 
reaffirmation  of  its  previous  enforceable 
commitment  to  adopt  additional 
measures  as  specified  in  section  I.C.5. 

B.  Analysis  of  State  Submittal  Against 
the  Framework  for  Proposing  Action 

1.  CAA  Measures  and  Measures  Relied 
Upon  in  the  Current  SIP  Submission 

Table  4  contains  the  CAA  required 
control  measures  the  Commonwealth 
has  implemented  and  the  federal 
approval  status  of  each. 


Table  4.— Commonwealth  of  Pennsylvania  Control  Measures  in  the  1-houb  Ozone  Attainment  Plans  for 

THE  Philadelphia  Area 


Name  ol  control  measure  or  SIP 
element 


Enhanced  Inspection  &  Mainte- 
nance. 

NOx  RACT 

VOC  RACT  

Stage  II  Vapor  Recovery  

On-board  Refueling  Vapor  Recov- 
ery. 

Stage  I  Vapor  Recovery  

Federal  Motor  Vstilde  Control  pro- 
gram. 


Type  of  measure 


CAA  SIP  Requirement 

CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 
federal  rule 


CAA  SIP  Requirement 
federal  rule  ..„ 


Approval  status 


SIP  approved. 

SIP  approval  pending. 
SIP  approval  pending. 
SIP  approved 
Promulgated  at  40  CFR  86 

SIP  approved 
Pmmulgated  at  40  CFR  86 
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Table  4.— Commonwealth  of  Pennsylvania  Control  Measures  in  the  1-Hour  Ozone  Attainment  Plans  for 

THE  Philadelphia  Area— Continued 


Name  ol  control  measure  or  SIP 
element 


Federal  Non-road  Gasoline  En- 
gines. 

Federal  Non-road  Heavy  Doty  die- 
sel  engines. 

AIM  Surface  Coatings 


Consumer  &  commercial  products 
Autobody  reftnis*iing 
Refonnulated  Gasoline 


National    Low    Emission    VeMde 
(NLEV). 


OTC  NOx  MOU  Pliase  II  . 
Clean  Fuel  Fleets  (CFF)  .. 


Marine  Engine  Standards  

Railroad  Engine  Standards 

Heavy  Duty  Diesel  Engines  (Orv 

road). 
New  Source  Review 

15%  VOC  Reduction  Plan  

Base  Year  Emissions  Inventory 

Emissions  Statements  

9%  rate  of  progress  plar^  

Improving  rule  effectiveness  from 

80%  to  90% 
Fees  lor  Maior  Sources  for  failure 

to  attain. 


Type  of  measure 


federal  rule  .. 
federal  rule  .. 
ladsral  rule  .. 
federal  njle  .. 
fedetai  rule  . 
ledefalfule .. 
Stale  opt-in 


State  initiative  

CAA  SIP  Requirsment . 


federal  njle  . 
federal  mle  . 
federal  rule  . 


CAA  SIP  Requirement  . 
CAA  SIP  Requirement . 
CAA  SIP  Requirement  . 
CAA  SIP  Requirement  . 
CAA  SIP  Requirement . 
State  Initiative  


CAA  SIP  Requirement  . 


Included  in  local  modeling 


Yes. 
Yes- 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


Yes 

No-NLEV  was  modeled  . 


No  . 
No  . 
No 


WA'  . 

Yes» 

N/A... 

N/A... 

Yas> 

Yes... 


No3  . 


Approval  status 


Promulgated  at  40  CFR  90. 
Promulgated  at  40  CFR  69. 

Promulgated  at  40  CFR  59  sub- 
part D. 

Promulgated  at  40  CFR  59  sub- 
part C. 

Promulgated  at  40  CFR  59  sub- 
part B. 

Promulgated  at  40  CFR  80  sub- 
pan  D 

Federal  program  promulgated  at 
40  CFR  86  subpart  R.  State 
opt-in  adopted  and  submitted; 
SIP  approval  pending. 

SIP  approval  pending, 

NLEV  Substitute  Adopted  and 
submitted. 

Promulgated  at  40  CFR  91 . 

Promulgated  at  40  CFR  92. 

Promulgated  at  40  CFR  86. 

SIP  approval  pending. 
SIP  approval  pending. 
SIP  approved. 
SIP  approved. 
SIP  approval  pending. 
SIP  approval  pending. 

SIP  due  12/31/2000 


'  Does  rwt  produce  emission  reductions. 

2  The  measures  used  to  demonstrate  rate  of  progress  were  modeled 

J  This  measure  will  only  take  effect  if  the  area  falls  to  attain  by  2005  and  would  only  be  implemented  after  2005. 


The  PADEP  has  submitted  all  CAA 
mandated  measures.  Many,  but  not  all. 
of  these  measures  have  been  approved. 
EPA  is  proposing  approval  of 
Pennsylvania's  attainment 
demonstration  for  the  Philadelphia  area 
contingent  upon  approval  of  all  CAA 
required  measures  and  other  attainment 
measures  before  final  approval  is  issued 
for  the  attainment  demonstration. 

2.  NOx  Reductions  Affecting  Boundary 
Conditions 

The  Commonwealth  of  Pennsylvania 
relied  upon  the  NOx  SIP  Call  reductions 
in  the  Philadelphia  area  attainment 
demonstration  plan.  Therefore,  a  crucial 
element  of  the  attainment 
demonstration  for  the  Philadelphia  area 
is  the  adoption  and  implementation  of 
NOx  controls  consistent  with  the 
modeling  demonstration.  As  discussed 
in  Section  l.C.l.  above,  Pennsylvania 
must  adopt  NOx  SIP  call  level  controls 
within  the  modeling  domain  in  order  to 
have  an  approvable  attainment 
demonstration.  Pennsylvania  mwH 
submit  to  EPA  adopted  control 
measures  consistent  with  the  NOx 


reductions  assumed  in  the  attainment 
demonstration  before  EPA  may  approve 
the  attainment  demonstration  SIP. 

3.  Motor  Vehicle  Emissions  Budget 

The  EPA  has  found  that  the  motor 
vehicle  emissions  budget  in  the 
attainment  demonstration  submitted  by 
Pennsylvania  is  inadequate  for 
conformity  purposes.  On  October  26, 
1999,  Judith  M.  Katz,  Director.  Air 
Protection  Division.  EPA.  Region  III. 
sent  a  letter  to  Mr.  lames  Salvaggio, 
Director,  Bureau  of  Air  Quality  Control, 
Pennsylvania  Department  of 
Environmental  Protection  indicating 
that  the  motor  vehicle  emissions 
budgets  in  their  demonstration  SIP  were 
not  adequate  for  conformity  purposes. 

The  motor  vehicle  emission  budget  in 
the  attainment  demonstration  for  the 
Pecmsylvania  portion  of  the 
Philadelphia  area  is  inadequate  because 
it  does  not  meet  all  the  requirements  in 
40  CFR  Part  93.  section  93.11B(e)(4). 
EPA  made  this  determination  because 
the  plan  requires  additional  measures  to 
further  reduce  emissions  to  support  the 
attainment  test  and  because  the  budgets 


do  not  reflect  all  measures  assumed  in 
the  local  modeling.  The  following 
paragraphs  provide  a  summary  of  each 
of  these  findings,  of  the  corrective 
action  required  and  of  EPA's  proposed 
action. 

Additional  measures  to  further  reduce 
emissions  to  support  the  attainment 
test:  The  motor  vehicle  emissions 
budget(s),  when  considered  together 
with  all  other  emissions  sources  are  not 
consistent  with  applicable  requirements 
for  attainment  as  detailed  in  section 
93.118(e)(4)(iv)ofthe  Conformity  rule. 
The  attainment  plan  identifies  motor 
vehicle  emissions  budgets  for  2005.  But 
the  budgets  do  not  meet  this 
requirement  because  the  WOE  support 
for  the  attainment  demonstration  will  be 
acceptable  only  if  Pennsylvania 
provides  a  reaffirmation  by  letter  that  its 
previously  submitted  enforceable 
commitment  to  adopt  additional 
measures  to  further  reduce  emissions 
includes  those  necessary  to  support  the 
attainment  test  as  specified  in  section 
I.C.5..  above.  There  will  be  additional 
mobile  source  control  measures  in  effect 
by  2005  that  vtrill  assi.st  the  area  in 
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demonstrating  attainment  in  2005.  Table 
5  lists  these  measures  and  indicates 
which  of  these  are  currently  reflected  in 
the  motor  vehicle  emissions  budgets. 

Budgets  do  not  reflect  all  measures 
assumed  in  the  local  modeling:  The 
motor  vehicle  emissions  budgets  are  not 
consistent  with  and  clearly  related  to 
the  emissions  inventory  and  the  control 
measures  in  the  submitted  SIPs  as 
required  by  section  93.118(b)(4)(v)  of  the 
Conformity  rule.  Adequate  motor 
vehicle  emissions  budgets  must  reflect 
application  of  all  the  control  measures 
assumed  in  the  local  modeling 
demonstration.  The  current  motor 
vehicle  emissions  budgets  do  not  reflect 
a  low  emissions  vehicle  program  which 
was  assumed  in  the  local  modeling. 
Pennsylvania  has  adopted  and 
submitted  a  SIP  revision  for  an  NLEV 
program  and  thus  has  adopted  this 
modeled  measure. 

EPA  has  interpreted  the  general 
adequacy  criteria  with  respect  to  the  1- 
hour  ozone  attainment  demonstrations 
to  require  the  motor  vehicle  emissions 
budgets  to  include  the  effects  of  all 
motor  vehicle  controls,  including 
federal  measures  and  the  mobile  source 
control  measures  assumed  in  the  NOx 
SIP  call,  that  will  be  in  place  in  the 
attainment  year."  Table  5  lists  these 
measures  that  will  contribute  to 
attainment  in  2005  and  that  will  affect 
the  budget.  Therefore,  the  revised  motor 
vehicle  emissions  budget  presumptively 
must  include  all  currently  promulgated 
federal  measures  and  state  SIP  measures 
shown  in  Table  5  with  the  exception  of 
Clean  Fuel  Fleets  (CFF).  Pennsylvania 
has  submitted  an  NLEV  SIP  revision  as 
a  substitute  for  CFF.  For  the 
Pennsylvania  component  of  the  motor 
vehicle  emissions  budget  NLEV  must  be 
used  as  in  lieu  of  CFF. 

Table  5.— Additional  Mobile 
Source  Control  Measures 
Needed  for  the  2005  Motor  Ve- 
hicle Emissions  Budgets 


Control  measures  avail- 
able in  2005 


Control  measures 

I   contained  In  the 

budgets 


Federal  Motor  Vehicle 
Control  Program  Tier  1 
(FMVCP). 
Tier  1  .. 

Tier  1  FMVCP 
only. 

Tier  2  

High  enhanced  l/M  (State 

Adopted). 
Phase  II  RFG  „ 

High  enhanced  V 

M. 
Phase  II  RFG. 

Table  5.— Additional  Mobile 
Source  Control  Measures 
Needed  for  the  2005  Motor  Ve- 
hicle Emissions  Budgets— Con- 
tinued 


Contn^l  measures  avail- 
able in  20O5 


{  Control  measures 

contained  in  the 

budgets 


National  Low  Emissions 
Vehicles  (NLEV)  (State) 

On-board  vapor  recovery 
(Federal) 

Stage  II  Vapor  Recovery 

Heavy-duty  Diesel  Vehicle 
(HDV)  2  gm  std. 


Not  factored  into 
'     budget. 
On-board  vapor 

recovery. 
Stage  i:  Vapor 

Recovery. 
Nol  factored  into 
I     budget 


'^ MemoranduiD.  "Guidance  on  Motor  Vetiicle 
emissions  Budgets  in  One-Hour  Ozone  Attainment 
Demonstrations",  from  Merryiin  Zaw-Mon.  Office 
of  Mobile  Soutr^s.  to  Air  Division  Dirociors. 
Regions  1-VI.  issued  November  3, 1999. 


Motor  vehicle  emissions  budget  and 
EPA 's  proposed  action:  EPA  is 
proposing  to  approve  the  attainment 
demonstration  SIP  if  Pennsylvania 
corrects  the  deficiencies  that  cause  the 
motor  vehicle  emissions  budget  to  be 
inadequate.  In  the  alternative.  EPA  Li 
proposing  to  disapprove  the  attainment 
demonstration  SIP.  if  by  May  31,  2000, 
EPA  has  not  made  a  determination  that 
Pennsylvania  has  an  adequate  motor 
vehicle  emissions  budget  for 
Pennsylvania's  portion  of  the 
Philadelphia  area.  Because  many  States 
may  shortly  be  submitting  revised 
demonstrations  with  revised  motor 
vehicle  emission  budgets.  EPA  is 
providing  a  60  day  comment  period  on 
this  proposed  rule.  If  Pennsylvania 
submits  a  revised  attainment 
demonstration,  EPA  will  place  the 
revisions  in  the  docket  for  this 
rulemaking  and  will  post  a  notice  on 
EPA's  website  at  www.epa.gov/oms/ 
traq.  By  posting  notice  on  the  website, 
EPA  will  also  initiate  the  adequacy 
process. 

4.  Tier  2/Sulfur  Program  Benefits 

As  a  result  of  EPA's  review  of  the 
State's  SIP  submittal,  EPA  believes  that 
the  ozone  modeling  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
Philadelphia  area  upon  which  EPA  is 
proposing  to  approve  and  to  disapprove- 
in-the-altemative  will  need  the  emission 
reductions  from  EPA's  Tier  2/SiUftir 
program  to  attain  the  1  -hour  ozone 
NAAQS.  Further.  EPA  believes  that  die 
Philadelphia  area  will  need  additional 
emission  reductions  identified  by  EPA, 
beyond  those  from  EPA's  Tier  2/Sulfur 
program,  to  attain  the  1-hour  ozone 
NAAQS. 

For  the  Philadelphia  area.  EPA  is 
proposing  to  determine  that  the 
submitted  control  strategy  does  not 
provide  for  attainment  by  the  attainment 
deadline.  However,  the  emission 
reductions  of  EPA's  Tier  2/Sulfur 
program,  which  are  not  reflected  in  the 


submitted  SIP.  will  assist  in  attainment. 
Because  the  Philadelphia  area  must  rely 
on  reductions  from  the  Tier  2/Sulfur 
program  in  order  to  demonstrate 
attainment,  the  effects  of  these 
standards  must  be  included  in  the  motor 
vehicle  emissions  budget. 

To  assist  the  States  whose  counties 
comprise  the  Philadelphia  area  in  the 
preparation  of  a  new  submission  which 
coijd  be  approved  or  conditionally 
approved.  EPA  has  prepared  an  estimate 
of  the  air  quality  benefits  of  EPA's  Tier 
Z/Sulfur  program.  In  our  calculation. 
EPA  assumed  that  all  of  the  Tier 
2/Sulfur  emissions  reductions  will 
contribute  to  the  ability  of  the 
Philadelphia  area  to  demonstrate 
attainment.  The  EPA  has  further 
c^ciUated  how  much  additional 
emission  reduction  is  needed  for  the 
Philadelphia  area  in  order  for  EPA  to 
approve  or  conditionally  approve  a 
revised  and  re-submitted  attainment 
demonstration  for  this  area.  The  EPA 
suggests  that  the  States  include  xbese 
calculations  as  part  of  the  WOE  analysis 
accompanying  the  adjusted  attainment 
demonstration  and  revised  motor 
vehicle  emissions  budget  for  this  area. 
Today,  EPA  is  proposing  to  approve  a 
new  attainment  demonstration  if  it 
meets  this  description. 

However.  States  i:an  use  some  of 
EPA's  Tier  2/Sulfur  program  credit  for 
other  piuposes.  Thus,  the  States  could 
take  credit  for  all  or  some  of  EPA's  Tier 
2/Sulfur  program  credit  for  their 
attainment  demonsti^Uon.  If  the  Tier  2/ 
Sulfur  program  credit  the  Slates  are 
assuming  for  attaiiunent  is  less  than  the 
amount  that  EPA  assumed  in  calculating 
the  amount  of  additional  emission 
reductions  needed  to  attain,  i.e.,  the 
States  are  applying  some  or  all  of  the 
Tier  2/Sulfijr  program  credit  for  other 
purposes,  the  States  will  have  to 
cialculate  the  new  additional  emission 
reductions  needed  and  commit  to  adopt 
measures  to  achieve  them.  If  the  States 
assume  all  the  Tier  2/Sulftu-  program 
credit  will  go  toward  attaiiunent,  then 
the  States  will  be  able  to  rely  on  EPA's 
estimate  of  the  additional  emission 
reductions  needed. 

Revisions  to  the  motor  which 
emissions  budget  and  the  attainment 
demonstration  when  EPA  issues  the 
MOBILE6  model:  Pennsylvania  has 
previously  committed  to  adopting 
additional  control  measures  as 
necessary  to  attain  the  one-hour  ozone 
NAAQS  as  discussed  in  the  preceding 
section  (n.C.3)  of  this  document.  EPA 
believes  for  the  purposes  of  determining 
the  motor  vehicle  emissions  budget 
adequate  that  Pennsylvania  already  has 
a  commitment  to  adopt  any  needed 
additional  measures,  but  we  need 
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reaffinnation  from  PADEP  that  the 
intent  of  the  existing  commitment  meets 
all  the  conditions  as  stated  in  section  l.C 
of  this  action  including  revising  the 
mobile  vehicle  emissions  budget  when 
EPA  issues  the  MOBILE6  model.  EPA 
needs  to  receive  this  reaffinnation  by 
December  31. 1999  as  discussed  in 
section  I.  above.  If  Pennsylvania  does 
not  reaffirm  by  December  31, 1999.  that 
its  existing  commitment  to  adopt 
additional  measures  as  necessary  to 
reach  attainment  is  consistent  within 
the  framework  of  this  action,  then  EPA 
will  be  unable  to  determine  the  area  has 
an  adequate  conformity  budget.  The 
commitment  to  revise  the  SIP  after 
MOBILE6  may  be  submitted  at  the  same 
time  that  the  state  submits  the  budget 
that  includes  the  effects  of  Tier  2  (no 
later  than  [ulyl,  2000). 

5.  Additional  Measures  to  Further 
Reduce  Emissions  to  Support  the 
Attainment  Test 

Based  on  the  results  of  the  local  scale 
modeling  along  with  the  additional 
weight-of-evidence  analyses  provided  in 
the  attaiiunent  demonstration  for  the 
Philadelphia  area.  EPA  believes  that 
P.VDEP  has  successfully  demonstrated 
attainment  of  the  1-hour  ozone  standard 
for  the  Philadelphia  area  by  the  2005 
statutory  date  if  PADEP  provides  a 
reaffinnation  by  letter  that  its  previously 
submitted  enforceable  commitment  to 
adopt  additional  measures  to  further 
reduce  emissions  includes  those 
necessary  to  support  the  attainment  test 
as  specified  in  section  I.C.5..  above.  EPA 
has  determined  that  the  Philadelphia 
area  will  need  additional  emission 
reductions  of  0.3  percent  per  day  of 
NOn  and  4.5  percent  per  day  of  VCXD  to 
ensure  attainment  of  the  ozone  NAAQS. 
The  baseline  for  these  percentages  is  the 
1990  emissions  inventory.  These 
reductions  are  in  addition  to  the  NOx 
and  VOC  emission  reductions  that  will 
be  achieved  from  the  Tier  2  rule. 

6.  Mid-course  Review 

In  accordance  with  the  provisions  of 
I.e. 6..  above,  EPA  mu.st  receive  an 
enforceable  commitment  or  a 
reaffirmation  of  a  previous  enforceable 
commitment  to  include  a  mid-course 
review  from  PADEP  for  the  Philadelphia 
area  by  the  date  specified  in  Table  3  of 
this  document  before  the  attainment 
demonstration  can  be  approved. 

m.  what  Are  The  Consequences  of 
Stale  Failure? 

This  section  explains  the  CAA 
consequences  of  State  failure  to  meet 
the  time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 


and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan  submitted  by 
the  State.  (We  using  the  phrase  "failure 
to  submit"  to  cover  both  the  situation 
where  a  State  makes  no  submission  and 
the  situation  where  the  State  makes  a 
submission  that  we  find  is  incomplete 
in  accordance  with  section  110{k)(l)(B) 
and  40  CFR  part  51.  Appendix  V.)  For 
purposes  of  sanctions,  there  are  no 
sanctions  clocks  in  place  based  on  a 
failure  to  submit.  Thus,  the  description 
of  the  timing  of  sanctions,  below,  is 
linked  to  a  potential  disapproval  of  the 
State's  submission. 

A.  What  are  the  CAA's  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP, 
such  as  the  attaiiunent  demonstration 
SIPs,  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  State 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPA's  sanctions  regulations.  40 
CFR  52.31.  the  first  sanc-tion  would  be 
2:1  offsets  for  sources  subject  to  the  new 
source  review  requirements  under 
section  1 73  of  the  CAA.  If  the  State  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  fimds.  EPA  also  has 
authority  under  section  llO(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

B.  What  are  the  CAA  s  FIP  Provisions  if 
a  State  FaHs  to  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda.  EPA 
recognized  that  States  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  imtil 
ozone  transport  had  been  further 
anilyzed.  As  provided  in  the 
Background,  above.  EPA  provided  for 
States  to  submit  the  attainment 
demonstration  SIPs  in  two  phases.  In 
June  1996.  EPA  made  findings  that  ten 
States  and  the  District  of  Columbia  had 


failed  to  submit  the  phase  I  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  (July 
10. 1996).  In  addition  on  May  19. 1997, 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  July  1998,  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8. 1999. 

IV.  Proposed  Action 

A.  Proposed  Approval 

EPA  is  proposing  to  approve  the 
Commonwealth  of  Pennsylvania's 
attainment  demonstration  SIP  revision 
which  was  submitted  on  April  30. 1998 
for  the  Philadelphia  area  if  the  following 
actions  occur  in  accordance  with  the 
schedules  in  section  I.D.  Table  3: 

(1)  Pennsylvania  adopts  and  submits 
an  adequate  motor  vehicle  emissions 
budget. 

(2)  Pennsylvania  submits  a  list  of 
control  measures  that,  when 
implemented,  would  be  expected  to 
provide  sufficient  additional  emission 
reductions  to  attain  the  standard  as 
discussed  in  I.C.5.  The  Commonwealth 
need  not  commit  to  adopt  any  specific 
measures  on  their  list  at  this  time,  but 
if  they  do  not  do  so.  they  must  identify 
sufficient  additional  emission 
reductions  to  attain  the  standard  with 
the  submitted  motor  vehicle  emissions 
budget.  These  measures  may  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget. 

(3)  Pennsylvania  adopts  and  submits 

a  rule(s)  for  the  regional  NOx  reductions 
consistent  with  the  modeling 
demonstration. 

(4)  Pennsylvania  adopts  and  submits 
an  enforceable  commitment,  or 
reaffirmation  of  existing  enforceable 
commitment  to  do  the  following: 

(a)  Submit  measures  by  10/31/01  for 
additional  emission  reductions  as 
required  in  the  attaiiunent 
demonstration  test  as  discussed  in 
section  l.C. 5.  For  additional  emission 
reduction  measures  developed  through 
the  r^ional  process,  the  State  must  also 
submit  an  enforceable  commitment  for 
the  additional  measures  and  a  backstop 
commitment  to  adopt  and  submit 
intrastate  measures  for  the  emission 
reductions  in  the  event  the  OTR  process 
does  not  recommend  measures  that 
produce  emission  reductions. 

(b)  Submit  a  revised  SIP  &  motor 
vehicle  emissions  budget  by  10/31/01  if 
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additional  measures  affect  the  motor 
vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  &  motor 
vehicle  emissions  budget  1  year  after 
MOBILE6  issued. 

(d)  Perform  a  mid-course  review. 

B.  Proposed  Disapproval-in-the- 
Alternative 

EPA  is  also  proposing,  in  the 
alternative,  to  disapprove  this  SIP 
revision,  if  any  of  the  actions  listed  in 
m.A,  above,  do  not  occur  in  accordance 
with  the  schedules  in  section  LD,  Table 
3. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  issues  relating  to  the 
attainment  demonstration  for  the 
Philadelphia  area.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  sectioin  of  this  document.  A 
more  detailed  description  of  the 
Commonwealth's  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available  upon 
request  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document. 

.  V.  Administrative  Requirements 

A.  Executive  Order  (E.O.I  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.0. 12866. 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866.  and  (2)  the  enviromnental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agenc>'. 
This  final  rule  is  not  subject  to  E.O. 
13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  and  safety  risks. 


C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Todays  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
1 3084  do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132.  Federalism 
(64  FR  43255.  August  10. 1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership) 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
■'substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government"  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compUanco  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 


State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  Slate 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  because  it  merely 
approves  a  State  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

if.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Ad  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  1.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Uwon  Electric  Co  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  1 10  and  subchapter  1.  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
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disapproval  of  the  State  submittal  does 
not  affect  State-enforceability.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore.  I  certify  that 
the  proposed  disapproval  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  199S 
( "Unfundod  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SI 00 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  Slate  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not.  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA  Finally,  section  203 
does  not  apply  tu  the  proposed 
disapproval  because  it  would  affect  only 
the  Commonwealth  of  Pennsylvania, 
which  is  not  a  small  govenunent. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
.standards  when  developing  new 
regulations.  To  comply  with  NTTAA. 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 


if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action,  proposing  approval  of 
Pennsylvania's  One-Hour  Ozone 
Attainment  Demonstration  for  the 
Philadelphia-Wilmington-Trenton 
Ozone  Nonattaiiunent  Area,  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Nitrogen  dioxide.  Ozone. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  Novembor  30.  1999. 
Thomas  C.  Voltaggio, 
.deling  Regional  Adminislroior.  Region  III. 
[FR  Doc.  99-31716  Filed  12-15-99:  8:45  ami 
numo  CODE  a5M^40-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DE038-1028;  FRL-6S02-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware:  One-Hour  Ozone  Attainment 
Demonstration  for  the  Philadelphia- 
Wllmlngton-Trenton  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(SIP)  consisting  of  the  1-hour  ozone 
attainment  demonstration  for  the 
Philadelphia-Wilmington-Trenton 
severe  nonattainment  area  (the 
Philadelphia  area)  submitted  by  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
(DNREC)  on  May  22. 1998  and  October 
B,  1998.  We  are  also  proposing,  in  the 
alternative,  to  disapprove  this 
demonstration  if  Delaware  does  not 
submit  an  adequate  motor  vehicle 
omissions  budget  for  its  portion  of  the 
Philadelphia  area  consistent  with 
attainment  and  adopt  and  submit  rules 
for  the  regional  NOx  reductions 
consistent  with  the  modeling 
demonstration.  For  purposes  of  an 
adequate  motor  vehicle  emissions 
budget,  the  State  will  need  to  reaffirm 
that  its  previously  submitted 
enforceable  commitment  to  adopt  the 


measures  needed  for  attaiiunent  would 
apply  to  the  additional  measures  to 
reduce  emissions  to  suppori  the 
attainment  test.  The  reaffirmation  must 
also  include  the  State's  commitment  to 
the  performance  of  a  mid-course  review 
and  to  revisions  to  the  SIP  and  motor 
vehicle  emissions  budget  after  MOBILE6 
(the  most  recent  model  for  estimating 
mobile  source  emissions)  is  released. 
The  Philadelphia  area  is  comprised  of 
two  counties  in  Delaware  (namely  Kent 
and  New  Castle  Counties),  one  county 
in  Maryland,  seven  counties  in  New 
Jersey,  and  five  counties  in 
Pennsylvania.  Elsewhere  in  today's 
Federal  Register,  we  are  also  proposing 
to  take  action  on  the  1-hour  ozone 
attaiiunent  demonstration  SlPs  from 
Maryland,  New  Jersey,  and 
Pennsylvania  for  the  Philadelphia  area. 
DATES:  Written  comments  must  be 
received  on  or  before  February  14.  2000. 
aooreSSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold.  Chief.  Ozone 
&  Mobile  Sources  Branch,  Mailcode 
3AP21.  U.S.  Environmental  Protection 
Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103; 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway.  Dover.  Delaware  19901. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  814-2182,  or  by  e-mail  at 
quinto.rose@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
ozone  attainment  demonstration  SIP 
submitted  by  DNREC  for  the  Delaware 
portion  of  the  Philadelphia  area.  This 
document  addresses  the  following 
questions: 

Whal  Is  The  Basis  For  The  AltainnienI 

Demonstration  SIP? 
What  Are  The  Components  Of  A  Modeled 

Attainment  Demonstration? 
What  Is  The  Frame  Work  For  Proposing 

Action  On  The  Attainment  Demonstration 

SIPs? 
What  Does  EPA  Expect  To  Happen  With 

Respect  To  Attainment  Demonstrations  For 

The  Severe  1-Hour  Ozone  Nonattainment 

Areas? 
What  Are  The  Relevant  Policy  And  Guidance 

Documents? 
How  Does  Delaware's  Submittal  Satisfy  The 

Fmroe  Work? 
Whal  Are  The  Consequences  of  Stale  Failure? 
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I.  Background 

A.  What  is  the  Basis  for  the  Attainment 
Demonstration  SIP? 

1.  CAA  Requirements 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979.  EPA  promulgated 
the  1-hour  0.12  parts  per  million  (ppm) 
groimd-level  ozone  standard.  44  FR 
8202  (Feb.  8. 1979).  Ground-level  ozone 
is  not  omitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compounds 
(VOCs)  react  in  the  presence  of  stinlight 
to  form  grotmd-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  1-hour  ozone 
standard  each  time  an  ambient  air 
quaUty  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm. 
An  area  is  violating  the  standard  if,  over 
a  consecutive  three-year  period,  more 
than  three  exceedances  are  expected  to 
occur  at  any  one  monitor.  The  CAA,  as 
amended  in  1990,  required  EPA  to 
designate  as  nonattainment  any  area 
that  was  violating  the  1-hour  ozone 
standard,  generally  based  upon  air 
quality  monitoring  data  from  the  three- 
year  period  from  1987-1989.  CAA 
section  107(d)(4);  56  FR  56694  (Nov.  6, 
1991).  The  CAA  further  classified  these 
areas,  based  upon  the  area's  design 
value,  as  marginal,  moderate,  serious, 
severe  or  extreme.  CAA  §  181(a). 
Marginal  areas  were  suffering  the  least 
significant  air  pollution  problems  while 
the  areas  classified  as  severe  and 
extreme  had  the  most  significant  air 
pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classffication.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  are  required  to  attain  the 
1-hour  standard  by  November  15, 1999 
and  severe  areas  are  required  to  attain 
by  November  15,  2005  or  November  15, 
2007.  The  Philadelphia  area  is  classified 
as  severe  and  its  attainment  date  is 
2005. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA,  serious  and  severe  areas  were 
required  to  submit  by  November  15, 
1994  demonstrations  of  how  they  would 


attain  the  1-hour  standard  and  how  they 
would  achieve  reductions  in  VOC 
emissions  of  9  percent  for  each  three- 
year  period  imtil  the  attaiiunent  year 
(rate-of-progress  or  ROP).  In  some  cases. 
NOx  emission  reductions  can  t>e 
substituted  for  the  required  VOC 
emission  reductions.  Today,  in  this 
proposed  rule.  EPA  is  proposing  action 
on  the  attainment  demonstration  SIP 
submitted  by  Christopher  A.G.  Tulou. 
Secretary  of  Delaware  DNREC  for  the 
Philadelphia  area.  EPA  is  also  proposing 
action  on  the  State's  commitment  to 
submit  ROP  target  calculations  and  the 
adopted  measures  to  achieve  ROP  by 
December  2000;  and  take  action  on  the 
State's  ROP  plan  in  a  separate 
rulemaking  action.  In  addition, 
elsewhere  in  this  Federal  Register.  EPA 
is  today  proposing  to  take  action  on 
nine  other  serious  or  severe  1-hour 
ozone  attainment  demonstration  SIPs. 
The  additional  nine  areas  are  Greater 
Connecticut  (CT),  Springfield  (Western 
Massachusetts)  (MA),  New  York-North 
New  Jersey-Long  Island  (NY'-NJ-CT), 
Baltimore  (MD).  Metropolitan 
Washington  D.C.  (DC-MD-VA),  Atlanta 
(GA),  Milwaukee-Racine  (WI).  C^cago- 
Gary-Lake  Coimty  (IL-IN),  and  Houston- 
Galveston-Brazoria  (TX). 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measiu'es  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensiuing  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A), 
attaiiunent  demonstrations  necesisarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attaiiunent.  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  cotild  not  meet  the 
November  1994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NO\  and 
VOCs  in  upwind  States  (and  the  ozme 
formed  by  these  emissions)  affected 
these  nonattainment  areas  and  the  full 


impact  of  this  effect  had  not  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2. 1995,  Mary  D.  Nichols. 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals. '  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2. 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  prectu^ors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  - 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  frames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  June  1997.  OTAG  concluded  and 
provided  EPA  with  recommendabons 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  preciuiior  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  cotmtry  to  attain  the  ozone 
NAAQS. 

In  pecognition  of  the  length  of  the 
OTAG  process,  in  a  December  29, 1997 
memorandum.  Richard  Wilson.  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1 ) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented:  (2)  a  list  of  measures 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment;  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-1999 
ROP  and  the  control  measiu^s  necessary 
for  attainment  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2000  ': 


'  MemoniDdum,  "Ozoor  AttftinnieDt 
Demonstnttlons."  ts«ued  March  2.  I99S.  A  copy  of 
the  memonmduni  may  he  found  on  EPA's  web  site 
at  http:// www.epa.gov/ttny oiupf^llpifni.html. 

-  Letter  from  Mary  A.  Cede.  Director.  SUte  of 
Utinots  Environmental  Protectiuo  Af^ency  to 
Envimnmental  Council  of  States  (EOOS)  Memtlers. 
dated  April  13. 1995. 

'  Memorandum.  "Guidance  for  Implementing  the 
1-Hour  Ozone  and  Pre-Existing  PM  10  N.\AQS." 
issued  Dec«inber  29. 1997-  A  copy  of  this 
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(4)  a  commitmerit  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attainment;  and  (5)  evidence  of  a 
public  hearing  on  the  Slate  submittal.-' 
This  submission  is  sometimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attainment  and  identification  of  the 
measures  needed.  Thus.  States 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997.  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jurisdictions)  wore  insufhcient  to 
provide  for  attaiiuneni  and  maintenance 
of  the  1-hour  standard  because  they  did 
not  regulate  NO\  emissions  that 
significantlv  contribute  to  ozone 
tran.sport.  62  FR  60318  (Nov.  7,  1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identihed 
in  die  final  rule.  63  FR  57356  (Oct.  27, 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call. 

3.  Time  Frame  for  Taking  Action  on 
Attainment  E>emonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998; 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA,  EPA  is  required  to 
approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 


metnoTBnduin  may  be  found  on  BPA's  web  site  at 
http-.//www.epa.gov/ttiiyosrpg/tlpgm.hInil. 

*  In  genin«l.  a  commilin«nt  fat  ievura  areas  lu 
adopt  by  Dpcumber  2(X)0  the  cnntrol  measure* 
neceuary  Fur  attaintDent  and  ROP  plans  Ihrtiuf^h  the 
attainmcflt  year  applies  to  additinnai  meaiiiirea 
oecwtsar^'  far  attainment  that  were  not  ntherwijiff 
required  tn  be  submitted  earlier.  (For  eHamplii,  thi» 
nMmaranduin.  was  not  intended  to  allow  Slates  to 
detay  sotunissicm  of  measures  required  under  the 
CAA.  nich  as  inspection  and  maintenance  II/M) 
programx  or  reasonable  available  conlnil  tec.hnolof;y 
(RACT)  regulations,  required  at  an  earlier  time.) 
Thus,  this  commitment  applies  to  any  control 
measures  or  emi&siUD  reductions  an  which  the  State 
relied  for  purposes  of  the  modeled  attainment 
demonstration.  To  the  extent  the  State's  submittal 
relies  upon  a  commitment  to  submit  those  measures 
by  December  2IXM).  EP.\  is  proposing  approval  of 
the  area's  attainment  demonstration  Some  severe 
areas  aubtnltted  the  actual  adopted  control 
measures  and  are  not  rolylOR  upon  a  commilmenl. 


completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and. 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register.  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  1-hour  ozone 
attainment  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6—12  months.  The  reader  is  referred 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 

4.  Options  for  Action  on  the  State's 
Attainment  Demonstration  SIP 

Depending  upon  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today.  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
on  the  pari  of  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  State's  plan 
submission.  CAA  seiSion  110(k).  The 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way. 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
from  the  date  of  EPA's  final  conditional 
approval. 

EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attainment.  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

EPA  may  issue  a  conditional  approval 
based  on  a  State's  conunitment  to 
expeditiously  correct  a  deficiency  by  a 
date  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enforceable 
because,  if  the  State  does  nut  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 


e.xample,  if  a  State  commits  to  submit 
additional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 
State's  submission  of  the  control 
measures  is  incomplete.  EPA  will  notif)' 
the  State  by  letter  that  the  conditional 
approval  has  been  converted  to  a 
disapproval.  If  the  State  submhs  control 
measures  that  EPA  determines  are 
complete  or  that  are  deemed  complete, 
EPA  will  determine  through  rulemaking 
whether  the  Stale's  altaiiuneni 
demonstration  is  fully  approvable  or 
whether  the  conditional  approval  of  the 
attaiiunent  demonstration  should  be 
converted  to  a  disapproval 

Finally,  EPA  has  recognized  thai  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  fi3r  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus.  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  Slate  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

EPA  provides  thai  States  may  rely 
upon  a  modeled  attainment 
demonstration  supplemented  with 
additional  evidence  to  demonstrate 
attainment.  In  order  to  have  a  complete 
modeling  demonstration  submission. 
States  should  have  submitted  the 
required  modeling  analysis  and 
identified  any  additional  evidence  that 
EPA  should  consider  in  evaluating 
whether  the  area  will  attain  the 
standard. 

1 .  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  analytical  method 
EPA  determines  to  be  as  effective.'  The 
photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 


*  The  EPA  issued  guidance  on  the  air  quality 
modeling  that  la  used  to  demotutrale  attainment 
w  ilh  the  1-hour  ozone  NAAQS.  See  l.S.  EPA. 
(1t>tU).  Guideline  for  RtigulatorA'  .Application  of  the 
Urban  Airshed  Model.  EPA-4 50/4-91 -013.  duly 
Ift91).  A  copy  may  he  found  on  EPA's  web  site  at 
http://www.opa.gov/Un/'scram/  (file  name: 
■IIAMRlir,-  1.  See  nU.)  US.  EPA.  I1996I.  Guidance 
on  I'se  of  M{>deled  Rtisults  to  Demonstrate 
Attainment  of  the  Owme  NAAQS.  EVA-IS4/ti-95- 
1X17,  (June  lUt)6).  A  copy  may  be  found  on  EPA's 
web  site  at  btlp://www.epe.gov/ttn/5CTam/  (file 
name;  "03TEST  "1. 


evaluate  the  mijdel's  ability  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  conuxtls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS.  an  optional  weight  of 
evidence  determination  which 
incorporates,  but  is  not  limited  to.  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

EPA  guidance  identifies  the  features 
of  a  modeling  analysis  that  are  essential 
to  obtain  credible  results.  First,  the  State 
must  develop  and  implement  a 
modeling  protocol.  The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  tedmical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  local  agencies. 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e.. 
days  in  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  State  needs 
to  generate  meteorological  data  that 
describe  atmospheric  conditions  and 
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emissions  inputs.  Finally,  the  State 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistr)'  and 
atmospheric  conditions  through 
diagnostic  analyses  and  mode] 
performance  tests.  Onc»  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model-predicted  1-hour  daily 
maximum  concentrations  in  all  grid 
cells  for  the  attainment  vear  to  the  level 
of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  al  or  below  0. 1 24 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  lest 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the  J- 
hour  ozone  NAAQS:  A  deterministic 
test  or  a  statistical  test. 

The  deterministic  test  requires  the 
State  to  compare  predicted  1  -hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day "  to  the  attainment  level  of 
0.124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm,  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If. 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
very  extreme  day,  the  statistical  test 
provides  that  a  prediction  above  0.  ]  24 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  1-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm,  0.130  ppm.  6.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identif>'  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  location  on 


*The  initial,  "ramp-up"  days  fur  each  episode  are 
excluded  from  this  determination. 


8  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  would 
be  expected  to  occur  no  more  than  an 
average  of  once  a  year  over  a  thi«e-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  Ihe 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  al  monitoring  sites 
meeting  die  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm 

2.  Additional  Analyses  Where  Modeling 
Fails  to  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainmenl. 
adtlilional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
luicertainties  associated  with  modeUng 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeUng 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  al 
individual  sites.  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  c^ed 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State 
can  rely  upon  and  EPA  will  consider 
factors  such  as  other  modeled 
attainmenl  tests,  e.g.,  a  rollback 
analysis;  other  modeled  outputs,  e.g.. 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quahty  trends; 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data;  tite 
responsiveness  of  the  model  predictions 
to  further  controls;  and,  whether  there 
are  additional  control  measiues  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  Ust  is  not  an  exclusive  fist 
of  factors  that  may  be  considered  and 
these  factors  could  vaiy  from  case  to 
case.  EPA's  guidance  contains  no  limit 
on  how  close  a  modeled  attainmenl  test 
must  be  to  passing  to  conclude  that 
other  evidence  besides  an  attainment 
test  is  sufficiendy  compelhng  to  suggest 
attainment.  However,  the  further  a 
modeled  attainment  test  is  from  being 
passed,  the  more  compelling  the  WOE 
needs  to  be. 

EPA's  1996  modeling  guidance  also 
recognizes  a  need  to  perform  a  mid- 
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course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections.  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  a.ssess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed  in 
section  l.C.6. 

C.  What  is  the  Frame  Work  for 
Proposing  Action  on  the  Attaiiunent 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  or 
conditionally  approve  the  1-hour 
attainment  demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 
— CAA  measures  and  measures  relied 
on  in  the  modeled  attainment 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the 
State  relied  on  in  the  SIP  submission 
for  attainment  and  ROP  plans  on 
which  EPA  is  proposing  to  take  action 
on  today. 
— NOx  reductions  affecting  boundary 

conditions. 
— Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget 
which  can  be  determined  by  EPA  to 
be  adequate  for  cooformity  purposes. 
— ^Tier  2/Sulfur  program  benefits  where 
needed  to  demonstrate  attainment. 
Inclusion  of  reductions  expected  &om 
EFA's  Tier  2  tailpipe  and  low  sulfur- 
in-fuel  standards  in  the  attaiiunent 
demonstration  and  the  motor  vehicle 
emissions  budget. 
— In  certain  areas,  additional  measures 
to  further  reduce  emissions  to  support 
the  attainment  test.  Additional 
measures  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR),  or  locally 
(intrastate]  in  individual  States. 
— Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether 
the  adopted  control  measures  are 
sufficient  to  reach  attainment  by  the 
area's  attainment  date,  or  thai 
additional  control  measures  are 
necessary. 


1.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment  SIP 

The  States  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
from  their  1990  emissions  levels  in 
order  to  attain,  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  under  the  CAA  to  attain  the  1- 
hour  ozone  NAAQS.  In  addition,  the 
States  may  have  included  control 
measures  in  its  attaiiunent  strategy  that 
are  in  addition  to  measures  required  in 
the  CAA.  (For  serious  areas,  these 
should  have  already  been  identified  and 
adopted,  whereas  severe  areas  have 
until  December  2000  to  submit 
measures  necessary  to  achieve  ROP 
through  the  attainment  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  State's  SIP.  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  following  two  tables  present  a 
summary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  and 
severe  nonattainment  area  for  the  1  -hour 
ozone  NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  measures  that 
States  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  the  tables.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attainment,  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attainment 
demonstration  as  meeting  the  CAA 
section  182(2)(d). 

Table  1.— CAA  Requirements  for 
Serious  Areas 

— NSR  lof  VOC  and  NOx,'  including  an  off- 
set ratio  of  I  2:1  and  a  major  VOC  and 
NOx  source  cutoff  of  50  Ions  per  year  (tpy) 

— Reasortable  Available  Control  Tectinotogy 
(RACT)  tor  VOC  and  NOx' 

— Enhanced  Inspection  and  Matnlenance  (1/ 
M)  program 

— 1S%  volatile  organic  compound  (VOC) 
plans 

— Emissions  inventory 

— Emission  statements 

— Attainment  demonstration 

— 9  percent  ROP  plan  tlirough  1999 

— Clean  fuels  program  or  5ut)stitu1e 

— Enhanced  monrtoring  Photochemical  As- 
sessment Monitoring  Stations  (PAMS) 

— Stage  II  vapor  recovery 

'  Unless  Itie  area  has  m  effect  a  NOx  warv- 
er  under  secMn  182(f).  The  Philadelphia  area 
does  not 


Table  2.— CAA  Requirements  for 
Severe  Areas 

—All  of  Itie  nonattainment  area  requiremanls 

for  sehous  areas 
— NSR.  including  an  offset  ratio  of  1.3.1  and 

a  major  VOC  and  NOx  source  cutoff  of  25 

tons  per  year  (tpy) 
— Reformulated  gasoline 
—9  percent  ROP  plan  through  attainment 

year 
—Requirement  for  fees  lor  major  sources  for 

failure  to  attain  (SIP  due  12/31/2000) 

2.  NOx  Reductions  Affecting  Boundary 
Conditions 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27, 
1998.  which  required  Stales  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  wovild  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30. 1999.  The  NOx  SIP  call  is  intended 
to  reduce  emissions  in  upwind  States 
that  significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identif)'  specific  sources  that  the 
States  must  regulate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  three-judge  panel  of  the 
(^urt  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
slaying  the  portion  of  the  NOx  SIP  call 
nde  requiring  States  to  submit  rules  by 
September  30. 1999. 

the  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut. 
Springfield  MA.  New  York-North  New 
Jersey-Long  Island  (NY-NJ-CT), 
Baltimore  MD.  Philadelphia- 
Wilmington-Trenton  (PA-NI-DE-MD). 
Metropolitan  Washington.  D.C.  (IX> 
MD-VA),  Atlanta  GA.  Milwaukee- 
Racine  WI,  and  Chicago-Gary-Lake 
County  (IL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  preciusors  entering 
nonattainment  areas  at  their  boimdaries. 
For  purposes  of  developing  attainment 
demonstrations.  States  define  local 
modeling  domains  that  include  both  the 
nonattainment  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  1-hour 
attainment  demonstrations  on  which 
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EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
piuposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States;  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore.  EPA  believes  it  is  appropriate 
lo  allow  Slates  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  call  in 
areas  outside  the  local  1-hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  call  within  their 
State  but  outside  of  the  modeling 
domain.  Stales  must  also  adopt  control 
measures  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan. 

Accordingly.  States  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  lo  comply 
with  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  States  will  need  lo  revise  their 
SIPs  lo  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  lo  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  above,  any  controls 
assumed  by  the  State  inside  the  local 
modeling  domain ''  for  purposes  of  the 
modeled  attainment  demonstration 
must  be  adopted  and  submitted  as  part 
of  the  State's  1-hour  attainment 
demonstration  SIP.  It  is  only  for 
reductions  occurring  outside  the  local 
modeling  domain  that  States  may 
assume  implementation  of  NOx  SIP  call 
measures  and  the  resulting  boundary 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 
The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 


'  For  the  purposes  of  ll^is  di>cunient.  "local 
modelinfi  domain"  is  I>TJirally  an  urban  scale 
donuin  with  horiznnia]  dimensions  less  than  about 
300  km  on  a  side,  horixontal  grid  resolution  less 
Ihan  or  equal  to  5  x  S  km  or  flnar.  The  domain  is 
large  enough  to  ensur«  that  emissions  occurring  at 
B  am  in  the  domain's  center  are  still  within  the 
domain  at  8  pm  the  same  day.  If  recirculation  of  the 
nonattainment  area's  previous  day's  emissions  is 
believed  to  contribute  to  an  observed  problem,  the 
domain  is  large  enough  to  characterize  this. 


estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP.  as  described  by  CAA  section 
176(c)(2)(A).  For  transportation 
conformity  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  beUevBs  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demonstration  SIP  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Weslem  MA  (Springfield) 
attainment  demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attainment  demonstration.  Therefore, 
EPA  is  proposing  to  disapprove  the 
attainment  demonstration  SIPs  for  those 
nine  areas  if  the  States  do  not  submit 
motor  vehicle  emissions  budgets  that 
EPA  can  find  adequate  by  Mav  31 . 
2000."  In  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May. 
Stales  shotdd  submit  a  budget  no  later 
than  December  31. 1999."  If  an  area  does 
not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformity  purposes  bv  Mav  31. 
2000.  EPA  plans  to  take  final  action  at 
that  time  disapproving  in  full  the  area's 
attainment  demonstration.  The 
emissions  budget  should  reflect  all  the 
motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e..  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

4.  Tier  2/Sulfur  Program  Benefits 

On  May  13.  1999.  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  a  major,  comprehensive 
program  designed  to  significantly 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivans.  and  pickup  trucks) 
and  lo  reduce  sulfur  in  gasoline.  Under 
the  proposed  program,  automakers 


'For  severe  areas.  EPA  will  ddermine  the 
adequacy  of  the  emissions  budgets  associated  with 
the  post-1999  ROP  plan^  once  the  Slates  sabmil  the 
target  calculations,  which  am  due  no  later  than 
December  2000. 

"  A  Hnal  budget  is  preferred:  but.  if  the  Stale 
public  hearing  process  is  not  yet  complete,  then  the 
drafl  budget  for  public  hearing  may  be  submitted- 
Ttie  adequacy  process  generally  lakes  at  least  90 
days.  Therefore,  in  order  for  EP.\  to  complete  the 
adequacy  process  no  later  than  the  eud  of  May.  EPA 
must  have  by  Febnjary  15,  ZOOO.  the  r*""*  >.'udget 
(If  a  draft  that  is  substantially  similar  to  what  the 
final  budget  will  he.  The  Stale  must  submit  the  tinal 
budget  bv  April  IS.  2000- 


would  produce  vehicles  designed  lo 
have  very  low  omissions  when  operaled 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide.  The  EPA  subsequently 
issued  two  supplemental  notices.  64  FR 
35112  dune  30.  1999);  64  FR  57827 
(October  27. 1999).  These  two  notices 
provide  1-hour  ozone  modeling  and 
monitoring  information  thai  support 
EPA's  belief  that  the  Tier  2/Sulfiir 
program  is  necessary  lo  help  areas  attain 
the  1  -hour  NAAQS.  Under  the  proposed 
rule.  NOx  and  VOC  emission  reductions 
(as  well  as  other  reductions  not  directly 
relevant  for  attainment  of  the  1-hour 
ozone  standard)  would  occur  beginning 
in  the  2004  ozone  season  although 
incentives  for  early  compliance  by 
vehicle  manufacturers  and  refiners  will 
likely  result  in  some  reductions  prior  to 
2004.  Nationwide,  the  Tier  2/Sulfur 
program  is  projected  lo  result  in 
reductions  of  approximately  800.000 
tons  of  NOx  per  year  by  2007  and 
1,200.000  tons  by  2010. 

In  the  October'27.  1999  supplemental 
notice.  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  1 7  metropolitan  areas  for 
which  the  1-hour  standard  applies  need 
the  Tier  2/Sulfur  program  reductions  to 
help  attain  the  1-hoiu  ozone  standard 
The  Philadelphia  area  whose  attainment 
demonstration  EPA  is  proposing  to 
approve  today  is  included  on  thai  list. 
The  EPA  issued  a  memorandum  that 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier  2/ 
Sulfur  program  proposal. '"  The 
memorandum  provides  the  tonnage 
benefits  for  the  Tier  2/Sulfur  program  in 
2007  on  a  county-by-coimty "basis  for  all 
counties  within  the  10  serious  and 
severe  nonattainment  areas  for  which 
EPA  is  proposing  to  take  action  today 
and  the  2005  tonnage  benefits  for  the 
Tier  2/Sulfur  program  for  each  county 
for  three  areas. 

The  EPA  also  issued  a  memorandum 
which  explains  the  connection  between 
the  Tier  2/Sulfiur  program,  motor 
vehicle  Emissions  budgets  for 
conformitN'  determinations,  and  timing 
for  SIP  revisions  to  account  for  the  Tier 
2/Sulfur  program  benefit.  ><  This 


■'^Memorandum.  "I.Hnur  t>Mine  Attainmenl 
Demonstrations  and  Tier  2/Sullur  Rulemaking' 
from  Lydia  Wegman.  Office  of  Air  Quality  Planmng 
and  Standard  and  Merrylin  Zaw-Mon.  Office  uf 
Mobile  Sources  to  the  .Air  Division  Dlivc1oi%. 
Regions  l-VI.  issued  November  S.  1999  A  mp\  of 
this  memorandum  mav  be  found  on  EPA's  web  site 
at  bttp://www.epagov;onu/tr«UBp/tniqconf.htm 

"Memorandum.  "Guidance  on  Motor  Vehicle 
Emissmns  Budgets  in  One-Hour  Ozone  Atlainment 
Demonstrations  ".  from  Merrylin  Zaw-Mon,  Ofllce 
of  Mobile  Sourreh.  lo  Air  Division  Direclon.. 
Regions  l-VI.  issued  November  3.  1999.  A  copy  of 
ConrlnitMi 
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memorandum  explains  that  conformity 
analyses  in  serious  and  severe  ozone 
nonattainment  areas  can  begin 
including  Tier  2/Sulfur  program 
benefits  once  EPA's  Tier  2  rule  is 
promulgated,  provided  that  the 
attainment  demonstration  SIFs  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2  benefits.  For 
areas  that  require  all  or  some  portion  of 
the  Tier  2  benefits  to  demonstrate 
attainment  but  have  not  yet  included 
the  benefits  in  the  motor  vehicle 
emissions  budgets.  EPA's  adequacy 
finding  will  include  a  condition  that 
conformity  determinations  may  not  take 
credit  for  Tier  2  until  the  SIP  budgeU 
are  revised  to  reflect  Tier  2  benefits.  See 
EPA's  memorandum  for  more 
information. 

For  the  New  York-North  New  Jersey- 
Long  Island.  Philadolphia-Wilmington- 
Trenton.  Baltimore,  Atlanta,  and 
Houston  nonattainment  areas,  the  EPA 
is  proposing  to  determine  that 
additional  emission  reductions  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment.  With  the 
exception  of  the  AUanta  nonattainment 
area,  a  portion  of  that  reduction  will  be 
achieved  by  EPAs  Tier  2/Sulfur 
program,  which  EP,\  expects  to  finalize 
shortly.  States  that  need  to  rely  in  whole 
or  in  part  on  the  Tier  2  benefits  to  help 
demonstrate  attainment  will  need  to 
adjust  the  demonstration  for  their  SIP 
submission,  emission  inventories  and 
motor  vehicle  emissions  budgets  to 
include  the  Tier  2/Sulfur  program 
reductions  in  order  for  EPA  to  approve 
the  SIP  submittal.  The  submittal 
requirement  including  the  analysis  to 
make  thai  submission  is  described  in 
the  two  memoranda  cited.  States  may 
use  the  tonnage  benefits  and  guidance 
in  these  memoranda  to  make  these 
adjustments  to  the  SIP  submission  and 
motor  vehicle  emission  budgets.  The 
EPA  encourages  States  to  submit  these 
SIP  revisions  by  December  31. 1999  to 
allow  EPA  to  include  them  in  the  motor 
vehicle  emissions  budget  adequacy 
determinations  which  need  to  be 
completed  by  May  31.  2000. 
Alternatively,  these  revisions  should  be 
submitted  by  July  2000  for  serious 
nonattainment  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fall  of  2000.  For  severe 
nonattainment  areas,  these  revisions 
should  be  submitted  by  December  31, 
2000. 

A  number  of  areas  for  which  the  EPA 
is  not  proposing  to  determine  that 
additional  emission  reduction  beyond 
those  provided  by  the  SIP  submission 


this  memofandum  may  he  found  on  EPA's  web  site 
at  bttp://www.epa.gov/omi/transp/tniqcotit.ht]ii. 


are  necessary  for  attainment  will  be 
taking  a  partial  credit  for  Tier  2  when 
they  use  credit  from  national  low 
emissions  vehicles  (NLEV)  in  their 
attainment  demonstration.  These 
nonattaiiunent  areas  are  the  Milwaukee- 
Racine,  Chicago-Gary-Lake  County  and 
Metropolitan  Washington.  DC.  areas.  By 
regulation,  the  NLEV  standards  do  not 
extend  beyond  the  2003  model  year 
unless  EPA  promulgates  Tier  2  vehicle 
standards  at  least  as  stringent  as  the 
NLEV  standards.  See  40  CFR  86.1701- 
99(c).  Thus,  the  emission  reductions 
relied  upon  from  2004  and  later  model 
year  NLEV  vehicles  will  actually  be  due 
to  the  promulgation  of  the  Tier  2 
standards,  either  through  the  extension 
of  the  NLEV  program  or  a  portion  of  the 
reduction  horn  vehicles  meeting  the 
Tier  2  standards. 

Like  all  the  other  SIPs  that  rely  on 
Tier  2  reductions  in  order  to 
demonstrate  attaiiunent,  the  attaiiunent 
demonstrations  for  the  Milwaukee- 
Racine,  Chicago-Gary-Lake  County  and 
Metropolitan  Washington,  D.C.  areas 
must  be  revised  to  estimate  the  effects 
of  Tier  2  according  to  our  policy  before 
EPA  can  take  final  action  approving 
such  attainment  demonstrations.  Until 
the  SIPs  are  revised  to  include  full  Tier 
2  credit,  EPA  can  determine  by  May  31, 
2000  that  a  motor  vehicle  emissions 
budget  is  adequate  if  the  budget  would 
be  otherwise  adequate.  No  conditions 
need  be  placed  on  such  adequacy 
determinations  since  the  budgets  in 
such  SIPs  already  include  reductions 
equivalent  to  the  amount  of  emission 
reductions  the  areas  will  be  relying  on 
from  Tier  2  by  virtue  of  the  NLEV 
reductions  included  in  the  budgets. 

Revisions  to  the  Motor  Vehicle 
Emissions  Budget  and  the  Attainment 
Demonstration  When  EPA  Issues  the 
MOBILES  Model.  Within  one  year  of 
when  EPA  issues  the  MOBILES  model 
for  estimating  mobile  source  emissions 
which  takes  into  account  the  emissions 
benefit  of  EPA's  Tier  2/Sulfur  program. 
States  will  need  to  revise  their  motor 
vehicle  emtissions  budgets  in  their 
attainment  demonstration  SIPs  if  the 
Tier  2/Sulfur  program  is  necessary  for 
attaiiunent.  In  addition,  the  budgets  will 
need  to  be  revised  using  MOBILE6  in 
those  areas  that  do  not  need  the  Tier  2/ 
Sulfur  program  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  vrill  work  with  States  on  a 
case-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficiency  of  the  attaiiunent 
demonstration. 

States  described  in  the  paragraph 
above  will  need  to  submit  an 
enforceable  commitment  in  the  near 


term  to  revise  their  motor  vehicle 
emissions  budget  within  one  vear  after 
EPA's  release  of  MOBILES.  This 
commitment  should  be  submitted  to 
EPA  along  with  the  other  commitments 
discussed  elsewhere  in  this  notice,  or 
alternatively,  as  part  of  the  SIP  revision 
that  modifies  the  motor  vehicle 
emission  inventories  and  budgets  to 
include  the  Tier  2/Sulfur  program 
benefits  needed  in  order  for  EPA  to 
approve  the  SIP  submittal. '  - 

5.  In  Certain  Areas,  Additional 
Measures  to  Further  Reduce  Emissions 
to  Support  the  Attaiiunent  Test 

EPA  is  proposing  to  find  that  the 
attaiiunent  demonstrations  for  New 
York-North  New  Jersey-Long  Island; 
Baltimore:  Philadelphia-Wilmington- 
Trenton;  and  Atlanta;  even  considering 
the  Tier  2/Sulfur  program  reductions 
and  the  WOE,  will  not  achieve 
attainment  without  the  application  of 
additional  emission  control  measures  to 
achieve  additional  emission  reductions. 
Thus,  for  each  of  these  areas,  EPA  has 
identified  specific  percentages  of  NOx 
and/or  VOC  emissions  whiii  must  be 
reduced  through  additional  control 
measures  in  order  to  demonstrate 
attainment  and  to  enable  EPA  to 
approve  the  demonstration.  The  need 
for  additional  emission  reductions  is 
generally  based  on  a  lack  of  sufficient 
compelling  evidence  that  the 
demonstration  shows  attainment  at  the 
current  level  of  adopted  or  planned 
emission  controls.  "This  is  discussed  in 
detail  below  for  the  Philadelphia  area. 
The  method  used  by  EPA  to  calculate 
the  amount  of  additional  reductions  is 
described  in  a  Technical  Support 
Document  (TSD)  located  in  the  record 
for  this  proposed  rule.  Briefly,  the 
method  makes  use  of  the  relationship 
between  ozone  and  its  precursors  (VOC 
and  NO\)  to  identify  additional 
reductions  that,  at  a  minimum,  would 
bring  the  model  predicted  future  ozone 
concentration  to  a  level  at  or  below  the 
standard.  The  relationship  is  derived  by 
comparing  changes  in  either  (1)  the 
model  predicted  ozone  to  changes  in 
modeled  emissions  or  (2)  in  observed  air 
quality  to  changes  in  actual  emissions. 

EPA  is  not  requesting  that  Slates 
perform  new  photochemical  grid 
modeling  to  assess  the  full  air  quality 
impact  of  the  additional  measures  that 


'•  For  purposM  of  confonnily,  the  Slate  needs  a 
commitment  that  has  been  subject  to  public 
hearing.  If  the  State  has  submitted  a  cumjnitnunt 
that  has  been  subject  to  public  hearing  and  that 
provides  for  the  adoption  of  all  meastiies  necessary 
for  attainment,  the  State  should  submit  a  letter  prior 
to  December  31.1 999.  amending  the  commitment 
to  include  the  revision  of  the  budget  after  the 
release  of  MOBILEe 
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would  be  adopted.  Rather,  as  described 
above,  one  of  the  factors  that  EPA  can 
consider  as  part  of  the  WOE  analysis  of 
the  attainment  demonstration  is 
whether  there  will  be  additional 
emission  reductions  anticipated  that 
were  not  modeled.  Therefore,  EPA  will 
consider  the  reductions  from  these 
additional  measures  as  part  of  the  WOE 
analysis  if  the  State  adopts  the  measures 
or,  as  appropriate,  submits  an 
enforceable  commitment  to  adopt  the 
measures. 

As  an  initial  matter,  for  areas  that 
need  additional  measures,  the  State 
must  submit  a  commitment  to  adopt 
additional  control  measures  lo  meet  the 
level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
For  purposes  of  conformity,  if  the  Slate 
previously  submitted  a  commitment, 
which  has  been  subject  to  public 
hearing,  to  adopt  the  control  measures 
necessary  for  attainment  and  ROP 
through  the  area's  attainment  date  in 
conformance  with  the  December  1997 
Wilson  policy,  the  State  will  not  need 
an  additional  commitment  at  this  time. 
However,  the  state  will  need  lo  amenil 
its  commitment  by  letter  to  provide  two 
things  concerning  the  additional 
measures. 

First,  the  Slate  will  need  lo  identify  a 
list  of  potential  control  measures  (from 
which  a  set  of  measLues  could  be 
selected)  that  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reductions  to  meet 
the  level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
States  need  not  commit  to  adopt  any 
specific  measures  on  their  list  at  this 
time,  but  if  they  do  not  do  so,  they  must 
identify  sufficient  additional  omission 
reductions  to  attain  the  standard  with 
the  submitted  motor  vehicle  emissions 
budget.  These  measures  may  not  involve 
additional  limits  on  highway 
construi^ion  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum.  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attainment  Demonstrations," 
from  Merrylin  Zaw-Mon,  Office  of 
Mobile  Sources,  lo  Air  Division 
Directors,  Regions  I-VI ".)  States  may. 
of  c;ourse,  select  control  measures  that 
do  impose  limits  on  highway 
construction,  but  if  they  do  so,  they 
must  revise  the  budget  to  reflect  the 
effects  of  specific,  identified  measures 


"Memorandum.  "Guidance  on  Motor  Vehicle 
Emiasions  Budgets  in  One-Hour  Ozone  AHiinment 
Demonstrations",  from  Merrylin  Zaw*Mon,  Office 
of  Mobile  Sources,  to  Air  Division  Directors, 
ftegions  I-VI.  (.siiued  November  3.  1999.  A  copy  o( 
this  memorandum  may  be  found  on  EPA's  web  site 
al  http:/ywH'w.epa.gov/oms/transp/traqconf.htin. 


that  wore  either  committed  to  in  the  SIP 
or  were  actually  adopted.  Otherwise. 
EPA  could  not  conclude  that  the 
submitted  motor  vehicle  emissions 
budget  would  be  providing  for 
attainment,  and  EPA  could  not  find  it 
adequate  for  conformity  purposes. 

Second,  the  letter  should  provide  that 
the  State  will  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effects,  if  any,  of  the 
measure  or  meastues  thai  are  ultimately 
adopted  when  those  measures  are 
submitted  as  SIP  rensions  should  any  of 
the  measures  pertain  to  motor  vehicles. 

For  purposes  of  approving  the  SIP.  the 
Slate  will  need  an  enforceable 
commitment  that  identifies  the  date  by 
which  the  additional  measures  will  be 
submilled,  identifies  the  percentage 
reductions  needed  of  VOC  and  NOx. 
and  provides  that  the  State  will 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  that  includes 
the  effects,  if  any.  of  the  measure  or 
measures  that  are  ultimately  adopted 
when  these  meastues  are  submitted  as 
SIP  revisions  should  any  of  the 
measures  pertain  to  motor  vehicles.  To 
the  extent  the  Stale's  current 
commitment  does  not  include  one  of  the 
above  items  or  to  the  extent  that  a  Slate 
plans  to  revise  one  of  the  above  items 
in  an  existing  commitment,  the  State 
will  need  a  new  public  hearing. 

For  areas  withm  the  OTR,  EPA 
behoves  it  is  appropriate  lo  pro\'ide  a 
Slate  that  is  relying  on  a  regional 
solution  lo  a  Congressionally-rocognized 
regional  air  pollution  problem  with 
more  lime  to  adopt  and  submit 
measures  for  additional  reductions  lo 
EPA  than  for  a  Stale  thai  will  rely  on 
intrastate  measures  to  achieve  the 
reductions.  Therefore,  the  EPA  believes 
that  States  in  the  OTR  must  be  allowed 
sufficient  time  for  the  OTR  to  analyze 
the  appropriate  measures  as  well  as  time 
for  the  Slate  to  adopt  the  measures.  For 
these  States.  EPA  believes  it  is 
appropriate  for  them  to  commit  to  work 
through  the  OTR  lo  develop  a  regional 
strategy  regarding  the  measures 
necessary  lo  meet  the  additional 
reductions  identified  by  EPA  for  these 
areas.  However,  as  a  backstop,  the  Slate 
will  need  lo  commit  to  adopt  inlraslain 
measures  sufficient  to  achieve  the 
additional  reductions  if  the  regional 
measiu-es  are  not  identified  by  the  OTR 
and  adopted  by  the  relevant  Stales.  For 
purposes  of  conformity,  if  the  Stale 
submitted  a  commitment  consistent 
with  the  December  1997  Wilson  policy 
and  which  has  been  subject  to  public 
hearing,  the  Stale  may  amend  its  current 
commitment  by  letter  lo  provide  these 
assurances.  However,  before  EPA  can 
lake  final  rulemaking  action  to  approve 


the  attainment  demonstration,  the  State 
will  need  to  meet  the  public  hearing 
requirements  for  the  i:ommitment  and 
submit  it  to  EPA  as  a  SIP  revision.  The 
EPA  will  have  to  propose  and  Uke  final 
action  on  this  SIP  revision  before  EPA 
can  fully  approve  the  Slate's  altairuneni 
demonstration.  The  State  will  have  lo 
submit  the  necessary  measures 
themselves  (and  a  revised  motor  vehicle 
emissions  budget  thai  includes  the 
effects,  if  any,  of  the  measure  or 
measures  that  are  ultimately  adopted 
should  any  of  the  measures  pertain  lo 
motor  vehicles  I  as  a  SIP  revision  no 
later  than  October  31 ,  2001 . 

Guidance  on  Additional  Control 
Measures.  Much  progress  has  been 
made  over  the  past  25  years  lo  reduce 
VOC  emissions  and  over  the  past  9  years 
to  reduce  NO\  emissions.  Many  large 
sources  have  been  controlled  lo  some 
extent  through  RACT  rules  or  other 
emission  standards  or  limitations,  such 
as  raaximimi  achievable  control 
technology  (MACT),  new  source 
performance  .standards  (NSPS)  and  the 
emission  control  requirements  for 
NSR — lowest  achievable  emissions  rale 
(LAER)  and  best  achievable  control 
technology  (BACT).  However,  there  mav 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductions  from  sources  -hat  have 
already  been  regulated.  The  EPA  has 
prepared  a  report  to  assist  States  in 
identifying  additional  measures.  This 
report  is  called  "Serious  and  Severe 
Ozone  NonaltainmenI  Areas: 
Information  on  Emissions.  Control 
Measures  i\dopled  or  Planned  and 
Other  Available  Control  Measures."  The 
piu'pose  of  this  report  is  to  provide 
information  to  Stale  and  local  agencies 
lo  assist  them  in  identifying  additional 
control  measures  that  can  be  adopted 
into  their  SIPs  lo  support  the  attainmeni 
demonstrations  for  the  serious  and 
severe  nonattainment  areas  imder 
consideration.  This  report  has  been 
added  to  the  record  for  this  proposal. 

In  summary,  the  report  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
emissions  for  ozone  precursor  emissions 
of  NO\  and  VOCs.  This  inventory  data 
gives  an  indication  of  where  the  major 
emissions  are  coming  from  in  a 
particular  geographic  area  and  may 
indicate  where  it  will  be  profitable  to 
look  for  further  reductions.  Second,  the 
report  contains  information  on  control 
measures  for  emission  sources  of  NO\ 
and  VOC  (including  slalionary.  area  and 
mobile  soture  measures)  for  which 
controls  may  not  have  been  adopted  by 
many  jurisdictions.  This  would  include 
many  measures  listed  among  the  control 
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measures  EPA  considered  when 
developing  the  Regulatory  Impact 
Analysis  (RIA)  for  promulgation  of  the 
8-hour  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 
has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
alternative  control  techniques  (ACT) 
documents.  This  may  be  useful  to  States 
who  may  already  specify  emission 
limits  on  existing  source  categories  to 
which  NSPS  and  MACT  for  new  sources 
apply,  but  the  current  RACT  level  of 
control  for  these  existing  sources  may 
not  match  the  level  specified  in  the 
NSPS  or  MACT  standards  for  new 
sources  or  sources  which  emit 
hazardous  air  pollutants.  Finally,  the 
report  includes  information  on  the 
control  measures  not  already  covered 
elsewhere  that  States  have  adopted,  or 
have  proposed  to  adopt  at  the  date  of 
the  report,  into  their  SIPs.  Comparison 
of  information  on  measures  already 
adopted  into  others'  SIPs  may  help 
inform  States  about  reductions  that  may 
be  available  from  their  sources  whose 
emissions  are  currently  not  regulated. 

Another  source  of  information  is  the 
BACT  and  LAER  determinations  that 
States  have  made  for  individual  new 
sources.  Information  on  8ACT/LAER 
determinations  is  available  through 
EPAs  RACT/BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
Internet  at  the  following  address: 
www.epa.gov/ttnycatc/. 

The  ACT  documents  for  VOC  and 
NOx  are  valuable  because  EPA  has  not 
issued  control  technique  guidelines 
(CTGs)  that  specify  the  level  of  RACT 
for  several  categories  of  sources.  For 
some  of  these  source  categories,  EPA 
has  prepared  ACT  documents  which 
describe  various  control  technologies 
and  associated  costs  for  reducing 
emissions.  While  States  were  required 
to  adopt  RACT  for  major  sources  within 
those  source  categories,  the  ACT 
documents  may  identify  an  additional 
level  of  control  for  regulated  sources  or 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  States  are  free  to  evaluate  the 
various  options  given  and  use  the 
results  to  assist  m  formulating  their  own 
regidations. 

The  EPA  report  lists  the  various 
sources  EPA  used  to  develop  the  lists  of 
additional  measures.  These  sources 
include  an  EPA  draft  control  measure 
data  base.  State  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Control  Official's  (STAPPA/ALAPCO's) 
books  "Controlling  Nitrogen  Oxides 
under  the  Clean  Air  Act:  A  Menu  of 
Options",  and  "Meeting  the  15-Percent 


Rate-of-Progress  Requirement  Under  the 
Clean  Air  Act:  A  Menu  of  Options  ". 
California's  ozone  SIP  for  the  South 
Coast  and  various  ACT  documents. 

There  is  one  control  approach  which 
bears  special  mention  because  it  is 
broader  in  application  than  any  one 
specific  control  measure.  There  is  the 
approach  of  "cap  and  trade."  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  sources  are  given  emission 
allotments.  Under  a  declining  cap. 
emissions  would  be  decreased  each 
year.  Sources  may  over-control  and  sell 
pari  of  their  alluiiuents  to  other  sources 
which  under-control.  Overall,  the 
percentage  decrease  in  emissions  is 
maintained,  but  the  reductions  are  made 
where  they  are  most  economical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  California  since 
about  1992. 

The  State  of  Illinois  has  adopted  a 
declining  cap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  future 
emissions  of  major  sources  in  the 
Chicago  area  that  in  most  cases  is  12 
percent  lower  than  baseline  emissions. 
Illinois  will  issue  a  number  of  emission 
allotments  con^ponding  to  the  cap 
level  and  will  require  each  source  to 
have  VOC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  that  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  sources  that  reduce 
VOC  emission  less  than  12  percent  must 
buy  emission  allotments.  The  proposed 
reductions  are  planned  to  begin  in  the 
next  ozone  season,  May  2000. 

In  addition,  EPA's  draft  economic 
incentives  program  guidance  (EIP)  was 
proposed  in  September  1999.  This 
encourages  cost-effective  and  innovative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  to 
be  successful  and  cost-effective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 
cost-effective  implementation  of 
additional  control  measures. 

Finally,  a  reduction  in  VOC  and  NOx 
emissions  can  be  achieved  through  a 
wide  range  of  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofitting  diesel  trucks 
and  buses,  and  controlling  ground 
service  equipment  at  airports  to  activity 
based  controls  sucJi  as  increased  use  of 
transit  by  utilizing  existing  Federal  tax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
implementing  programs  involving 


cleaner  burning  fuels.  The  State  of 
Texas  is  also  considering  a  rule  to 
change  the  times  diu'ing  the  day  in 
which  construction  can  occur  to  reduce 
ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  wide  range  of 
new  and  innovative  programs  beyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
significant  emission  reductions  for 
attaiiunent  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 
be  considered  as  pari  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measures. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  believes  that  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  to  take  action  today.  In  order 
to  approve  the  attainment 
demonstration  SIP  for  the  Philadelphia 
area,  EPA  believes  that  the  States  whose 
coimties  comprise  the  Philadelphia 
area,  including  Delaware,  must  submit 
an  enforceable  commitment  to  perform 
a  MCR  as  described  here.''' 

As  part  of  the  commitment,  the  Stale 
should  commit  to  work  with  EPA  in  a 
public  consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 

For  severe  areas,  the  States  must  have 
an  enforceable  commitment  to  perform 
the  MCR.  preferably  following  the  2003 
ozone  season,  and  to  submit  the  residts 
lo  EPA  by  the  end  of  the  review  year 
(e.g..  by  December  31.  2003).  EPA 
believes  that  an  analysis  in  2003  woidd 
be  most  robust  since  some  or  all  of  the 
regional  NOx  emission  reductions 
should  be  achieved  by  that  date.  EPA 
would  then  review  the  results  and 
determine  whether  any  States  need  to 
adopt  and  submit  additional  control 
measiues  for  purposes  of  attaiiunent. 
The  EPA  is  not  requesting  that  States 


'*For  purposes  of  conformity,  tho  State  needs  a 
commitment  thiit  has  been  subiRct  to  public 
hearing.  If  the  Stale  has  submitted  a  commitment 
that  has  been  subject  to  public  hearing  and  that 
provides  for  the  adoption  of  all  measures  necessary 
for  attainment,  the  State  should  submit  a  letter  prior 
to  December  31. 1999.  amending  the  commitment 
lo  include  the  MCR. 
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commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  States  lo 
make  a  commitment  that  is  specific 
enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 
upwind  States  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
lo  ensure  an  area  attains  the  standard. 
Therefore,  if  EPA  determines  additional 
control  measures  are  needed  for 
attainment,  EPA  would  determine 
whether  additional  emission  reductions 


as  necessary  from  States  in  which  the 
nonattainment  area  is  located  or  upwind 
Slates,  or  both.  The  EPA  would  require 
the  affected  Stale  or  States  to  adopt  and 
submit  the  new  measures  within  a 
period  specified  at  the  time.  The  EPA 
anticipates  thai  these  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  110(k)(5)  and,  therefore,  the 
period  for  submission  of  the  measures 
would  be  no  longer  than  18  months  after 
the  EPA  finding.  A  draft  guidance 
document  regarding  the  MCR  process  is 


located  in  the  docket  for  this  proposal 
and  may  also  be  foimd  on  EPA's  web 
site  at  http://www.epa.gov/ttn/scram/. 

D.  In  Summaiy:  What  Does  EPA  Expect 
To  Happen  With  Respect  to  Attainment 
Demonstrations  for  the  Severe  1-Hour 
Ozone  NonatlainmenI  Areas? 

The  following  tabic  shows  a  summan' 
of  information  on  what  EPA  expects 
from  Slates  lo  allow  EPA  to  approve  the 
1-hour  ozone  attainment  demonstration 
SIPs. 

Table  3.— Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  for  the  Philadel- 
phia-Wilmington-Trenton Severe  Nonattainment  Area  in  Pennsylvania  and  W^hich  is  Located  in  the  OTR 


Required  no  later  ttian 


12/31/99 


4/15/00 

Before  EPA  final  rulefnaking 

12/31/00 


10/31/01 


Wiltiin  1  yr  alter  release  of  MOBILES  model 
12/31/03 


/Vclion 


Stale  submits  the  following  to  EPA: 

— Motor  vehicle  emissions  budget ' 

— Commitmenis  =  or  reaffirmalion  of  a  previous  commilment  lo  do  Ihe  following: 

— Submit  by  10/31/01  measures  tor  additional  emission  redixjtions  as  required  m  Ihe  anain- 
ment  demonstration  lest: '  lor  additional  emission  reduction  measures  developed  through 
Ihe  regional  process,  the  State  must  also  submit  a  commitmeni  for  the  additional  meas- 
ures and  a  backstop  commitment  to  adopt  and  submit  by  ia'31/01  inlrastale  measures  for 
me  emission  reductions  in  Ihe  event  the  OTR  process  does  not  recommend  measures 
that  produce  emission  reductions. 

—Submit  revised  SIP  and  motor  vehicle  emissions  budget  by  10/31/01  if  additional  meas- 
ures (due  by  10/31/01)  aHed  the  motor  vehicle  emissions  inventory. 

— Revise  SIP  and  motor  vehicle  emissions  budget  1  year  after  MOBILES  is  issued 

— Perform  a  mid-course  review 

—A  list  of  potential  comrol  measures  that  could  provide  additional  emissioo  reductions 
needed  to  attain  the  standard/ 

Stale  submits  in  final  any  submissions  made  in  draff  by  12/31/99. 

State  submit  enforceable  commitments  for  any  above-mentioned  comminnents  Dial  may  not 
yet  have  been  subfeded  lo  public  heanng 

— Slate  submits  adopted  modeled  measures  relied  on  in  allainment  demonstration  or  relied 
upon  for  ROP  through  Ihe  attainment  year 

— State  revises  and  submits  SIP  and  motor  vehide  emissions  budget  lo  account  for  Tier  2 
reductions  as  needed  ^- 

— OTR  Stales  submit  additional  measures  developed  Ihiough  regnnal  pnx»ss  or  Intrastate 
measures. 

—State  revises  SIP  and  motor  vehide  emissions  budget  if  the  additional  measures  are  lor 
motor  vehide  category. 

Slate  submits  revised  SIP  and  molor  vehide  eimssioos  budget  based  on  fi/l06ILE6 

Stale  submits  to  EPA  results  of  mid-course  review. 


'  Final  budget  preterable:  however,  il  public  process  is  not  yet  complete,  then  a  'drafl '  budget  (the  one  undergoing  public  process)  may  be 
submitted  at  this  time  with  a  final  budget  by  4/1 5/00  However,  If  a  final  budget  is  significanlly  differeni  from  the  draft  submitled  earlier  the  final 
budget  must  be  submitted  by  2/15/00  to  accommodate  the  90-day  processing  period  poor  to  the  5.'3t/00  date  by  which  EPA  must  find  Ihe  motor 
vehicle  emissions  budget  adequate  Note  that  the  budget  can  relied  estimated  Tier  2  emission  reductions— see  memorandum  Irom  Lydia 
Wegman  and  Merrylin  Zaw-Mon.  "i-Hour  Ozone  Attainment  Demonstrations  and  Tier  2/Sultur  Rulemaking." 

^  As  provided  in  the  preamble  text,  the  Stale  may  danfy  by  letter  an  existing  commitment,  which  has  been  subied  to  puWk:  heanng  lo  submit 
the  control  measures  needed  lor  attainment.  It  the  State  has  not  yet  submitted  such  a  commitment,  the  State  shoukj  adopt  a  commitment  alter 
public  heanng  If  the  public  hearing  process  is  not  yet  complete,  then  draft  commitments  may  be  submitled  at  this  time.  The  final  commitment 
should  be  submitted  no  later  than  4/15/00. 

3  The  revision  lor  MOBILES  is  only  required  for  SIPs  that  indude  the  effeds  of  Tier  2  The  commitment  to  revise  the  SIP  alter  MOBILES  may 
be  submitted  at  tue  same  time  that  the  stale  submits  Ihe  budget  that  includes  the  elfects  of  Tier  2  (no  later  than  12/31/00). 

"The  State  is  not  required  to  commit  to  adopt  any  specific  measures  However,  if  the  Slate  does  not  do  so.  the  list  cannot  inckide  any  meas- 
ures that  place  limits  on  highway  constmction 

=  If  Ihe  stale  submits  such  a  revision,  tl  must  be  accompanied  by  a  commilment  to  revise  Ihe  SIP  and  motor  vehicle  emissions  budget  1  year 
alter  MOBILES  is  issued  (if  the  commitment  has  not  already  been  submitled). 


B.  What  are  the  Helevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
documents  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  docimients  and  their  location  on 


EPA's  web  site  are  listed  below:  these 
doctmtents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Recent  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions.  Not 
Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 


Planning  and  Standards.  Emissions. 
Monitoring,  and  Analysis  Division.  Air 
Quality  Modeling  Group.  Research 
Trian^e  Park.  NC  27711.  November 
1999.  Web  site:  hltp://www.epa.gov/ttn/ 
scram. 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
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Measures."  Draft  Report.  November  3. 
1999.  Ozone  Polic>'  and  Strategies 
Group.  U.S.  EPA,  RTP.  NC. 

3.  Memorandum.  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstration."  from 
Merrylin  Zaw-Mon.  Office  of  Mobile 
Sources,  to  Air  Division  Directors. 
Regions  1-Vl.  November  3. 1999.  Web 
site:  http://vvww.epa.gov/oms/transp/ 
traqconf.htm. 

4  Memorandum  from  Lydia  Wegman 
and  Merrvlin  Zaw-Mon  to  the  Air 
Division  Directors.  Regions  1-Vl.  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur  Rulemaking". 
November  8.  1999.  Web  site:  http:// 
www.epa.gov/oms/transp/traqconf.htm. 

3.  Draft  Memorandum,  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  John  Seitz,  Director. 
Office  of  Air  Quality  Planning  and 
Standards.  Web  site:  http:// 
www.epa.gov/ttn/scram. 

6.  Memorandum,  "Guidance  on 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards.  November  30,  1999. 
Website:  ht1p://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

Previous  Documents 

1.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model,  EPA-450/4-91-013, 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 

•UAMREG"). 

2.  U.S.  EPA.  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  EPA- 
454/B-95-007,  (June  1996).  Web  site: 
http;//www. epa.gov/ttn/scram/  (file 
name:  "03TEST"). 

3.  Memorandum,  "Ozone  Attainment 
Demonstrations,"  from  Mary  D.  Nichols, 
issued  March  2.  1995.  Web  site:  http:/ 
/www. epa.gov/ttn/oarpg/tlpgm. html. 

4.  Memorandum.  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  issued  July  16, 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

5.  December  29,  1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMm  NAAQS." 
Web  site:  http://wvvw.epa.gov/ttn/ 
oarpg/tl  pgm.html. 

n.  EPA's  Review  and  Analysis  of 
Delaware's  Submittal 

This  section  provides  a  review  of 
DNREC's  submittal  and  an  analysis  of 
how  it  satisfies  the  frame  work 


discussed  in  section  I.C.  of  this 
document.  A  more  detailed  description 
of  the  Delaware  submittal  and  EPA's 
evaluation  are  included  in  a  TSD 
prepared  in  support  of  this  rulemaking 
action. 

A.  Analysis  of  the  Local  Modeling  and 
Weight-of-Evidence 

1 .  Analysis  of  the  Modeling  for  the 
Local  Modeling  Domain 

The  CAA  requires  that  serious  areas 
and  above  perform  photochemical  grid 
modeling  to  help  determine  the 
emission  reductions  of  VCK'-s  and  NOx 
necessary  to  achieve  the  attainment  of 
the  1-hour  ozone  standard.  DNREC 
fuiniled  this  requirement  through  the 
application  of  the  Urban  Airshed  Model. 
Version  4  (UAM-fV)  and  through  the 
use  of  the  modeling  results  from  the 
OTAG  application  of  the  Urban  Airshed 
Model,  Version  5  (UAM-V). 

The  ozone  attainment  demonstration 
for  the  Philadelphia  area  contains  local 
scale  modeling  that,  other  than  the 
number  of  episodes  modeled,  fulfills 
EPA  recommended  modeling 
procedures.  EPA  modeling  guidance 
requires  that  a  total  of  three  episodes  be 
modeled  from  at  least  two 
meteorological  regimes.  Modeling  was 
performed  for  two  episodes  (July  7-fl. 
1988  &  July  18-20, 1991)  in  the 
Philadelphia  area.  Given  the  severe 
nature  of  the  episodes  modeled,  even  if 
three  episodes  were  modeled,  the  two 
episodes  that  were  modeled  would  most 
likely  be  the  controlling  episodes  in  the 
determination  of  the  emission 
reductions  needed  in  the  Philadelphia 
area  for  attainment.  The  two  episodes 
that  were  modeled  also  represent  the 
most  frequently  occurring 
meteorological  conditions  conducive  to 
high  ozone  in  the  Philadelphia  area. 
When  the  2005  emission  inventory  with 
the  control  strategy  is  modeled,  peak 
ozone  concentration  is  reduced  by 
approximately  31  ppb  from  the  modeled 
peak  concentrations  in  the  1988  and 
1991  base  cases.  When  this  reduction  is 
applied  to  the  peak  measured 
concentration  for  the  July  1991  episode 
(155  ppb).  the  resulting  concentration  is 
124  ppb  which  indicates  attainment. 

The  local  modeling  for  the 
Philadelphia  area  over-predicts  ozone 
concentrations  for  the  July  1991 
episode.  The  modeling  predicts  peak 
concentrations  in  the  Philadelphia  area 
plume  of  between  156-190  ppb  while 
ozone  monitors  in  the  same  area  diuing 
the  same  time  period  show  a  peak 
concentration  of  ISl  ppb.  This  indicates 
that  the  model  is  over-predicting  the 
actual  conc^tration  by  an  average  of 
15%.  When  model  over-prediction  is 


accounted  for  in  the  July  1991  episode, 
the  local-scale  modeling  predicts  a  peak 
concentration  of  127  ppb.  In  this  case, 
EPA's  alternative  attaituneni  test 
guidance  entitled  "Guidance  on  the  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS  "  will 
allow  a  peak  concentration  of  141  ppb 
and  still  consider  the  modeled  result 
attainment  due  to  the  severity  of  the 
meteorological  ozone  forming  potential 
of  the  episode  day.  The  local  modeling 
for  the  July  1998  episode  does  not  over- 
predict  ozone  concentrations.  Modeled 
peak  concentrations  for  the  July  1998 
episode  e.xceed  levels  consistent  with 
attainment.  Therefore,  it  is  necessary  to 
warrant  the  consideration  of  WOE 
arguments  that  support  the 
demonstration  of  attainment. 

The  attainment  emission  control 
strategy  contained  in  the  Delaware's 
attainment  demonstration,  when 
combined  with  the  control  strategies 
being  implemented  in  the  other  states 
that  are  part  of  the  Philadelphia  area, 
results  in  the  improvement  in  the 
number  of  grid  cell  hours  above  the 
standard  between  81-85  percent.  This 
result  satisfies  the  requirement  of  the 
second  bench  mark  of  the  Statistical 
Test,  described  in  EPA's  alternative 
attainment  test  guidance  cited  above, 
which  requires  that  the  area  control 
strategy  result  in  a  reduction  of  the 
number  of  grid  cell  hours  above  the 
ozone  standard  of  at  least  80  percent. 
When  the  Philadelphia  area  design 
values  in  the  base  case  modeling  period 
are  adjusted  for  the  air  quality 
improvement  predicted  in  the 
attainment  year  by  the  local-scale 
modeling,  according  to  the  screening 
test  outlined  in  the  EPA's  guidance 
entitled  "Draft  Guidance  on  the  Use  of 
Models  and  Other  Analyses  in 
Attainment  Demonstrations  for  the  8- 
Hour  Ozone  NAAQS."  the  result  is  a 
2005  projected  design  value  of  126  ppb. 

The  local-scale  modeling  results  are 
close  enough  to  attainment  to  warrant 
the  consideration  of  WOE  arguments 
that  support  the  demonstration  of 
attainment.  With  the  exception  of  the 
additional  controls  on  point  sources 
needed  to  satisfy  the  NOx  SIP  call,  all 
other  measures  modeled  in  the 
demonstration  of  attainment  have  been 
adopted  and  implemented  by  Delaware 
and  the  other  States  comprising  the 
Philadelphia  area. 

2.  Weight  of  Evidence  (WOE)  Analyses 
A  WOE  determination  is  a  diverse  set 
of  technical  analyses  performed  to 
assess  the  confidence  one  has  in  the 
modeled  results  and  to  help  assess  the 
adequacy  of  a  proposed  strategy  when 
the  outcome  of  local  scale  modeling  is 
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close  to  attainment.  The  attainment 
demonstration  for  the  Philadelphia  area 
provides  WOE  arguments  that 
corroborate  further  that  it  is  likely  the 
Philadelphia  area  will  attain  the  1-hour 
ozone  standard  by  the  statutory  date  of 
2005.  EPA  has  developed  design  value 
adjustment  factors  based  on  regional 
scale  modeling  for  the  supplemental 
notice  of  proposed  rulemaking  of  the 
NOx  SIP  Call  (63  FR  25902,  May  11, 
1998).  These  adjustment  factors  were 
used  to  adjust  the  1996  design  values  for 
the  Philadelphia  area.  This  analysis 
showed  all  adjusted  design  values 
below  125  ppb  in  the  Philadelphia  area. 

Because  the  Philadelphia  area  local 
modeling  showed  some  peak 
concentrations  above  levels  deemed 
consistent  with  attainment,  EPA  has 


conducted  an  analysis  to  determine 
what  additional  emission  reductions 
may  be  needed  to  support  ozone 
attainment  in  the  Philadelphia  area. 
EPA  has  determined  that  the 
Philadelphia  area  will  need  additional 
emission  reductions  of  0.3%  of  NOx  and 
4.5%  of  VOC  to  ensure  attainment  of  the 
ozone  NAAQS.  These  reductions  are  in 
addition  to  the  NOx  and  VOC  emission 
reductions  that  will  be  achieved  from 
the  Tier  2  rule.  The  additional  VOC 
reductions  may  be  achieved  through 
NOx  substitution  in  accordance  with 
existing  EPA  guidance.  The  DNREC 
submitted  an  enforceable  commitment 
to  adopt  whatever  rules  are  necessary  to- 
meet  ROP  requirements  and  to  attain  the 
I -hour  N/VAQS  for  ozone.  This 


enforceable  commitment  was  made  by 
Delaware  as  part  of  a  SIP  revision 
submitted  on  December  29,  1997. 

Based  upon  the  results  of  the  local 
scale  modeling  along  with  the 
additional  WOE  arguments  presented 
above.  EPA  believes  the  State  of 
Delaware  has  demonstrated  attainmAit 
if  DNREC  submits  reaffirmation  of  its 
previous  enforceable  commitment  to 
adopt  additional  measures  as  specified 
in  section  I.C. 5. 

B.  Analysis  of  Submittal  Against  EPAs 
Frame  Work  for  Proposing  Action  on  the 
Attainment  Demonstration  SlPs 

1  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 


Table  4.— Control  Measures  in  the  1-Hour  Ozone  attainment  Demonstration  for  the  Delaware  Portion  of 
THE  Philadelphia-Wilmington-Trenton  Ozone  Nonattainment  Area 


Name  of  control  measure  or  SIP  element 


Enhanced  Inspection  &  Maintenance 

NO,  RACT 

VOC  RACT  

Ottset  Lithbgraptiy  

Industrial  Cleaning  Solvents 

Motor  Vehicle  Retinishing   

Stage  n  Vapor  Recovery  .._ 

On-board  Refueling  Vapor  Recovery  

Stage  I  Vapor  Recovery  

Federal  Motor  Vehicle  Control  Program 

Federal  Non-road  Gasoline  Engines  

Federal  Non-road  Heavy  Duty  Diesel  Engines 
AIM  Surface  Coatings 


Type  ot  measure 


CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement  , 

State  Rule :...,., 

State  Rule  

State  Rule  

CAA  SIP  Requirement  . 

Federal  Rule „.. 

CAA  SIP  Requirement  . 

Federal  Rule 

Federal  Rule 

Federal  Rule „.._ 

Federal  Rule „ .' 


Consumer  &  Commercial  Products  . 


Reformulated  Gasoline  . 
Benzene  Waste  Rule  .... 
Sanitary  Landfills  


Open  Burning 

Enhanced  Monitoring  (PAMS)  

National  Low  Emission  Vehicle  (NLEV) 


OTC  NOx  MOU  Phase  II  . 
Clean  Fuel  Reels  (CFF)  .. 


Manne  Engine  Standards  

Railroad  Engine  Standards 

Heavy  Duty  Diesel  Engines  (On-road)  , 

New  Source  Review  

15%  VOC  Reduclion  Plan  

Base  'v'ear  Emissions  Inventory  

Emissions  Statements  

9%  Rale  of  Progress  Plans 


Federal  Rule  . 
Federal  Rule 
Federal  Rule  . 
State  Rule 


State  Rule 

CAA  SIP  Requirement 
State  Opt-in  


Included  in  local  modeling 


State  Initiative 

CAA  SIP  Requirement 


Federal  Rule 

Federal  Rule - ,. 

Federal  Rule 

CAA  SIP  Requirement 
CAA  SIP  Ftequirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 


Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes". 

Yes  . 

Yes  . 

Yes  . 

Yes 

Yes  . 

Yes  . 

Yes  . 


Yes  

Yes _.. 

No  (OTC  LEV  was  modeled) 


Approval  status 


Yes  

No  (NLEV  was  modeled) 


No..„ 
No..„. 

No 

N/A' 
Yes2  . 
N/A  .... 
N/A .... 
Yes2  . 


SIP  approved 
SIP  approval  pending. 
SIP  approved. 
SIP  approved. 
SIP  approved. 
SIP  approved 
SIP  approved 
Promulgated  at  40  CFR  86 
SIP  approved 
PromulgaKK)  at  40  CFR  86 
Pmnulgaled  ^i  40  CFR  90 
Pronulgaled  at  40  CFR  89 
Promulgated  at  40  CFR  59 

subpart  O. 
Promulgated  at  40  CFR  59 

subpait  C. 
Promulgated  at  40  CFR  80 

subpart  D 
Promulgated  at  40  CFR  61 

subpart  FF 
Approved  111(d)  plan  SIP 

approval  pending 
SIP  approved 
SIP  approved 

Federal  program  promulgated 
at  40  CFR  86  subpart  R 
Stale  opi-in  SIP  approval 
pending 
SIP  approval  pendir>g. 
NLEV  was  adopted  &  sut>- 

mitted  as  a  substitute  SIP 
Promulgated  at  40  CFR  91 
Pronulgaled  at  40  CFR  92 
Promulgated  at  40  CFR  86 
SIP  approval  pending 
SIP  approved 
SIP  approved 
SIP  approved 

SIP  approval  ol  Post  96  ROP 
plan  (97-98)  pending  DE 
provided  an  enforceable 
commitment  to  adopt  all 
necessary  rules  for  Post  99 
ROP  Plans  denwnstrating 
ROP  through  2005  and  at- 
tainment of  ttie  1  -hour 
ozone  NAAOS 
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Table  4.— Control  Measures  in  the  1-Hour  Ozone  Attainment  Demonstration  fop  the  Delaware  Portion  of 
THE  Philadelphia-Wilmington-Trenton  Ozone  Nonattainment  Area— Continued 

Name  of  control  measure  or  SIP  element 

Type  of  measure 

Included  in  local  modeling 

Approval  status 

Fees  lor  Major  Sources  lor  Failure  to  Attain   ... 

CAA  SIP  Requirement  

No' 

SIP  due  12/31/2000 

'  Does  not  produce  emission  reductions. 

^  The  measures  used  to  demonslrate  rate  ol  progress  were  modeled. 

'  This  measure  will  only  lake  effect  il  the  area  tails  to  attain  by  2005  and  would  only  be  implefnented  alter  2005 


With  the  exception  of  the  Po8t-99  ROP 
plans  for  which  it  has  made  an 
enforceable  commitment  to  submit  by 
12/2000.  DNREC  has  submitted  all  CAA 
mandated  measures.  As  indicated  in 
Table  4.  above,  many  but  not  all  of  these 
measures  have  been  approved  to  date. 
EPA  is  proposing  approval  of 
Delaware's  attainment  demonstration 
for  the  Philadelphia  area,  including  the 
enfort::eable  commitment  for  the  Post-99 
ROP  submission,  as  meeting  the 
requirements  of  section  lB2(c](2)(A]  of 
the  CAA.  In  today's  action  on  the 
attainment  demonstration,  EPA  is  not 
proposing  approval  of  Delaware's 
commitment  to  submit  the  required 
Post-99  ROP  plans  as  having  satisfied 
the  requirements  of  section  182(c)(2)(Bl 
of  the  CAA.  EPA  will  take  separate 
action  on  whether  Delaware's 
commitment  to  submit  its  Post-99  ROP 
plans  and  the  plans  themselves  meet  the 
requirements  of  section  ia2(c)(2)(B). 

2.  NOx  Reductions  Affecting  Boundary 
Conditions 

A  crucial  element  of  the  attainment 
demonstration  for  the  Philadelphia  area 
is  the  adoption  and  implementation  of 
NOx  controls  consistent  with  the 
modeling  demonstration.  Delaware 
modeled  NOx  controls  consistent  with 
the  NOx  SIP  call,  therefore,  as  discussed 
in  section  I.C.I.,  Delaware  must  adopt 
NOx  SIP  call  level  controls  within  the 
modeling  domain  in  order  to  have  an 
approvable  attainment  demonstration. 

3.  Motor  Vehicle  Emissions  Budget 

EPA  has  found  that  the  motor  vehicle 
emissions  budget  in  the  attainment 
demonstration  submitted  by  the 
Delaware  portion  of  the  Philadelphia 
area  is  inadequate  for  conformity 
purposes.  On  October  26.  1999,  Judith 
M.  Katz.  Director,  Air  Protection 
Division,  EPA.  Region  ni.  sent  a  letter  to 
Mr.  Darryl  Tyler,  Environmental 
Program  Administrator,  Air  Quality 
Management  Section,  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control,  indicating  that 
the  motor  vehicle  emissions  budgets  in 
their  demonstration  SIP  were  not 
adequate  for  conformity  purposes.  The 
motor  vehicle  emission  budgets  in  the 
demonstration  for  the  Philadelphia  area 


were  not  fotmd  adequate  because  they 
did  not  meet  all  the  requirements  in  40 
CFR  Part  93,  section  93.118(e).  EPA 
made  this  determination  because  the 
States'  plans  require  additional 
measures  to  further  reduce  emissions  to 
support  the  attainment  test.  The 
following  paragraphs  provide  a 
summary  of  each  of  these  findings,  of 
the  corrective  action  required  and  of 
EPA "s  proposed  action. 

Additional  measures  to  further  reduce 
emissions  to  support  the  attainment 
test:  The  motor  vehicle  emissions 
budgets,  when  considered  together  with 
all  other  emissions  sources  are  not 
consistent  with  applicable  requirements 
for  attainment  as  detailed  in  section 
93.118(e)(4)(iv)  of  the  Conformity  Rule. 
The  attaiiwient  plan  identifies  motor 
vehicle  emissions  budgets  for  2005.  But 
the  budgets  do  not  meet  this 
requirement  because  the  WOE  support 
for  the  attairmient  demonstration  will  be 
acceptable  only  if  Delaware  provides  a 
reaffirmation  by  letter  that  its  previously 
submitted  enforceable  commitment  to 
adopt  additional  measures  to  further 
reduce  emissions  includes  those 
necessary  to  support  the  attairmient  test 
as  specified  in  section  I.C.5.,  above. 
There  will  be  additional  mobile  source 
control  measures  in  effect  by  2005  that 
will  assist  the  area  in  demonstrating 
attainment  in  2005.  The  budgets  did  not 
incorporate  all  federally  promulgated 
mobile  source  control  measures.  For 
example,  neither  the  National  Low 
Emission  Vehicle  (NLEV)  nor  Heavy- 
duty  Diesel  Vehicle  (HDV)  programs 
have  been  incorporated  into  the 
budgets. 

EPA  has  interpreted  the  general 
adequacy  criteria  with  respect  to  the  1- 
hour  ozone  attainment  demonstrations 
to  require  the  motor  vehicle  emissions 
budgets  to  include  the  effects  of  all 
motor  vehicle  controls,  including 
federal  measirres  and  the  mobile  source 
control  measures  assumed  in  the  NOx 
SIP  call,  that  will  be  in  place  in  the 
attainment  year.'^  Table  5  lists  these 
measures  that  will  contribute  to 


attainment  in  2005  and  that  will  affect 
the  budget.  Therefore,  the  revised  motor 
vehicle  emissions  budget  presumptively 
must  include  all  currently  promulgated 
federal  measures  and  state  SIP  measures 
shown  in  Table  5  with  the  exception  of 
Clean  Fuel  Fleets  (CFF).  Delaware  has 
submitted  an  NLEV  SIP  revision  as  a 
substitute  for  CFF.  For  the  Delaware 
component  of  the  motor  vehicle 
emissions  budget  NLEV  must  be  tised  as 
in  lieu  of  CFF. 

Table  5. — Additional  Mobile 
Source  Control  Measures 
Needed  For  the  2005  Motor  Ve- 
hicle Emissions  Budgets 


Control  measures 
available  in  2005 


Federal  Motor  Vehicle 
Control  Program 
(FMVCP): 

Tier  1  

Tier  2 

Enhanced  l/M  w/ 
dean  screen  ap- 
proach (State 
/Adopted) 

Phase  II  RFG  

National  Low  Emis- 
sions Vehicles 
(NLEV)  (State) 


Control  Measures 

Contained  in  the 

Budgets 


Tier  1  FMVCP  only 

Enhanced  l/M  w/ 
clean  screen  ap- 
proach. 

Phase  II  RFG 
Not  factored  into 
budget 


On-tx3ard  vapor  re- 
covery (Federal) 

Stage  II  vapor  recov- 
ery. 

Heavy  Duty  Diesel 
Vehicle  (HDV)  2  gm 
std. 

Onboard  vapor  re- 
covery 

Stage  II  vapor  recov- 
ery 

Not  factored  into 
budget 

'^Memorandum.  "Guidance  on  Molnr  Vshtcln 
Emissioiu  Budgets  in  One-Hour  Ozone  AllainnunI 
[>monstra1ians".  frum  Merrylin  Zaw-Mon.  Office 
of  I^ohile  Souit:8s,  to  Air  Division  t>inx:tors. 
Regions  l-Vl.  issued  Novembar  3,  leofi. 


Motor  vehicle  emissions  budget  and 
EPA 's  proposed  action:  EPA  is 
proposing  to  approve  the  attainment 
demonstration  SIP  if  Delaware  corrects 
the  deficiencies  that  cause  the  motor 
vehicle  emissions  budget  to  be 
inadequate.  In  the  alternative,  EPA  is 
proposing  to  disapprove  the  attainment 
demonstration  SIP,  if  by  May  3 1 ,  2000, 
EPA  has  not  made  a  determinaUon  that 
Delaware  has  an  adequate  motor  vehicle 
emissions  budget  for  the  Delaware 
portion  of  the  Philadelphia  area. 
Because  many  States  may  shortly  be 
submitting  revised  demonstrations  with 
revised  motor  vehicle  emission  budgets. 
EPA  is  providing  a  60  day  comment 
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period  on  this  proposed  rule.  If 
Delaware  submits  a  revised  attainment 
demonstration,  EPA  will  place  the 
revisions  in  the  docket  for  this 
rulemaking  and  will  post  a  notice  on 
EPAs  website  at  www.epa.gov/oms/ 
Iraq.  By  posting  notice  on  the  website, 
EPA  will  also  initiate  the  adequaq,' 
process. 

4.  Tier  2/Sulfur  Program  Benefits 
As  a  result  of  EPA's  review  of 
DNREC's  SIP  submittal,  EPA  believes 
that  the  ozone  modeling  submitted  by 
the  State  of  Delaivare  for  the 
Philadelphia  area  upon  which  EPA  is 
proposing  to  approve  and  to  disapprove- 
in-the-altemative  will  need  the  emission 
reductions  from  EPA's  Tier  2/Sulfur 
program  to  attain  the  1-hour  ozone 
NAAQS.  Further,  EPA  believes  that  the 
Philadelphia  area  will  need  additional 
emission  reductions  identified  bv  EPA, 
beyond  those  from  EPA's  Tier  2/Sulfur 
program,  to  attain  the  1-hour  ozone 
NAAQS. 

For  the  Philadelphia  area,  EPA  is 
proposing  to  determine  that  the 
submitted  control  strategy  does  not 
provide  for  attainment  by  the  attainment 
deadline.  However,  the  emission 
reductions  of  EPA's  Tier  2/Sulfur 
program,  which  are  not  refiected  in  the 
submitted  SIP,  will  assist  in  attainment. 
Because  the  Philadelphia  area  must  rely 
on  reductions  from  the  Tier  2/Sulfur 
program  in  order  to  demonstrate 
attainment,  the  effects  of  these 
standards  must  be  included  in  the  motor 
vehicle  emissions  budget. 

To  assist  the  States  whose  counties 
comprise  the  Philadelphia  area  in  the 
preparation  of  a  new  submission  which 
could  be  approved  or  conditionally 
approved.  EPA  has  prepared  an  estimate 
of  the  air  quaUty  benefits  of  EPA's  Tier 
2/Sulfur  program.  In  our  calculation. 
EPA  assumed  that  all  of  the  Tier  2/ 
Sulfiu  emissions  reductions  will 
contribute  to  the  ability  of  the 
Philadelphia  area  to  demonstrate 
attainment.  The  EPA  has  further 
calculated  bow  much  additional 
emission  reduction  is  needed  for  the 
Philadelphia  area  in  order  for  EPA  to 
approve  or  conditionally  approve  a 
revised  and  re-submitted  attainment 
demonstration  for  this  area.  The  EPA 
suggests  that  the  States  include  these 
calctdations  as  part  of  the  WOE  analysis 
accompanying  the  adjusted  attainment 
demonstration  and  revised  motor 
vehicle  emissions  budget  for  this  area. 
Today  EPA  is  proposing  to  approve  a 
new  attainment  demonstration  if  it 
meets  this  description. 

However.  States  can  use  some  of 
EPA's  Tier  2/Sulfur  program  credit  for  . 
other  purposes.  Thus,  the  States  could 


take  credit  for  all  or  some  of  EPA's  Tier 
2/Sulfur  program  credit  for  its 
attainment  demonstration.  If  the  Tier  2/ 
Sulfur  program  credit  the  States  are 
assuming  for  attainment  is  less  than  the 
amoimt  that  EPA  assumed  in  calculating 
the  amount  of  additional  emission 
reductions  needed  to  attain,  i.e..  the 
States  are  applying  some  or  all  of  the 
Tier  2/Sulhar  program  credit  tor  other 
purposes,  the  States  will  have  to 
calculate  the  new  additional  emission 
reductions  needed  and  commit  to  adopt 
measures  to  achieve  them.  If  the  Stales 
assume  ail  the  Tier  2/Sulfur  program 
credit  will  go  toward  attaimnent.  then 
the  States  will  be  able  to  rely  on  EPA's 
estimate  of  the  additional  emission 
reductions  needed. 

Revisions  to  the  Motor  Vehicle 
Emissions  Budget  and  the  Attainment 
Demonstration  When  EPA  Issues  the 
MOBILES  Model.  Delaware  has 
previously  committed  to  adopting 
additional  control  measures  as 
necessary  to  attain  the  one-hour  ozone 
NAAQS  as  discussed  in  the  preceding 
section  (II.C.3)  of  this  document  EPA 
believes  for  the  purposes  of  determining 
the  motor  vehicle  emissions  budget 
adequate  that  Delaware  already  has  a 
commitment  to  adopt  any  needed 
additional  measures,  but  we  need 
reaffirmation  from  DNREC  that  the 
intent  of  the  existing  commitment  meets 
all  the  conditions  as  stated  in  section  I.C 
of  this  action  including  revising  the 
mobile  vehicle  emissions  budget  when 
EPA  issues  the  MOBILES  model.  EPA 
needs  to  receive  this  reaffirmation  by 
December  31 ,  1999  as  discussed  in 
section  I.  above.  If  Delaware  does  not 
reaffirm  by  December  31 .  1999.  that  its 
existing  conmiilment  to  adopt 
additional  measures  as  necessary  to 
reach  attainment  is  consistent  within 
the  framework  of  this  action,  then  EPA 
will  be  unable  to  determine  the  area  has 
an  adequate  conformity  budget.  The 
commitment  to  revise  the  SIP  after 
MOBILE6  may  be  submitted  at  the  same 
time  that  the  state  submits  the  budget 
that  includes  the  effects  of  Tier  2  (no  " 
later  than  [uly  1.  2000). 

5.  In  Certain  Areas,  Additional 
Measures  to  Further  Reduce  Emissions 
to  Support  the  Attainment  Test 

Based  on  the  results  of  the  local  scale 
modeling  along  with  the  additional 
WOE  analyses  provided  in  the 
attainment  demonstration  for  the 
Philadelphia  area,  EPA  believes  that 
DNREC  has  successfully  demonstrated 
attainment  of  the  1-hour  ozone  standard 
for  the  Philadelphia  area  by  the  2005 
statutory  date  if  the  State  submits 
reaffirmation  of  its  previous  enforceable 
commitment  to  adopt  additional 


measures  in  accordance  with  the 
provisions  discussed  in  section  I.C. 5., 
above,  to  suppiirt  the  attainment  test. 
EPA  has  determined  that  the 
Philadelphia  area  will  need  additional 
emission  reductions  of  0.3%  NOx  and 
4.5%  of  VOC  to  ensure  attainment  of  the 
ozone  NAAQS.  These  reductions  are  in 
addition  to  the  NOx  and  VOC  emission 
reductions  that  will  be  achieved  from 
the  Tier  2  rule. 

6.  Mid-Course  Re\'iew 

In  accordance  with  the  provisions  of 
section  I.C.6.,  above.  EPA  must  receive 
an  enforceable  commitment  or  a 
reaffirmation  of  a  previous  enforceable 
commitment  to  include  a  mid-course 
review  from  DNREC  for  the 
Philadelphia  area  by  the  date  specified 
in  Table  3  of  this  document  before  the 
attairmient  demonstration  can  be 
approved. 

in.  What  Are  The  Conaequencas  of 
Stale  Failure? 

This  section  explains  the  CAA 
consequences  of  State  failure  to  meet 
the  time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan  submitted  by 
the  State  (We  using  the  phrase  "failure 
to  submit "  to  cover  both  the  situation 
where  a  State  makes  no  submission  and 
the  situation  where  the  State  makes  a 
submission  that  we  find  is  incomplete 
in  accordance  with  section  lIO(k)(l)(Bi 
and  40  CFR  part  51,  Appendix  V  )  For 
purposes  of  sanctions,  there  are  no 
sanctions  clocks  in  place  based  on  a 
failure  to  submit.  Thus,  the  description 
of  the  timing  of  sanctions,  below,  is 
linked  to  a  potential  disapproval  of  the 
State's  submission. 

A.  What  Are  The  CAA's  Provisions  For 
Sanctions? 

If  EPA  disapproves  a  required  SIP, 
such  as  the  attainment  demonstration 
SIPs.  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  State 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPA's  sanctions  regulations.  40 
CFR  52.31.  the  first  sanction  would  be 
2.1  offsets  for  sources  subject  to  the  new 
source  review  requirements  imder 
section  1 73  of  the  CAA.  If  the  Stale  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
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sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  llO(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

B  What  Are  The  CAA  's  FW  provisions 
If  A  State  Fails  to  Submit  A  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FTP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demoastration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda.  EPA 
recognized  that  States  had  not 
submitted  attaiiunent  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above.  EPA  provided  for 
States  to  submit  the  attainment 
demonstration  SIPs  in  two  phases. 

In  June  1996.  EPA  made  findings  that 
ten  States  and  the  District  of  Columbia 
had  failed  to  submit  the  phase  I  SIPs  for 
nine  nonattainment  areas.  61  PR  36292 
(July  10.  1996).  In  addition  on  May  19, 
1997,  EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  luly  1998,  several  envirorunental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8. 1999. 

IV.  Proposed  Action 

A.  Proposed  Approval 

EPA  is  proposing  to  approve 
E)elaware's  attaiiunent  demonstration 
SIP  revision  for  the  Philadelphia  area, 
including  its  enforceable  commitment  to 
submit  adopted  ROP  plans  through  the 
attaiiunent  year  for  the  Delaware  portion 
of  the  Philadelphia  area,  which  was 
submitted  on  May  22,  1998  and 
supplemented  on  October  8. 1998,  if  the 
following  actions  occur  in  accordance 
with  the  schedules  in  section  l.D,  Table 
3: 

(1)  Delaware  adopts  and  submits  an 
adequate  motor  vehicle  emissions 
budget. 

(2)  Delaware  submits  a  list  of  control 
measures  that,  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reiductions  to  attain 


the  standard  as  discussed  in  section 
I.C.S.  The  State  need  not  commit  to 
adopt  any  specific  measures  on  their  list 
at  this  time,  but  if  they  do  not  do  so. 
they  must  identify  sufficient  additional 
emission  reductions  to  attain  the 
standard  with  the  submitted  motor 
vehicle  emissions  budget.  These 
measures  may  not  involve  additional 
limits  on  highway  construction  beyond 
those  that  could  be  imposed  under  the 
submitted  motor  vehicle  emissions 
budget. 

(3)  Delaware  adopts  and  submits  a 
ruie(s)  for  the  regional  NOx  reductions 
consistent  with  the  modeling 
demonstration. 

(4)  Delaware  adopts  and  submits  an 
enforceable  commitment,  or 
reaffirmation  of  existing  enforceable 
commitment  to  do  the  following: 

(a)  Submit  measures  by  10/31/01  for 
additional  emission  reductions  as 
required  in  the  attainment 
demonstration  test  as  discussed  in 
section  I.C.S.  For  additional  emission 
reduction  measures  developed  through 
the  regional  process,  the  State  must  also 
submit  an  enforceable  commitment  for 
the  additional  measures  and  a  backstop 
commitment  to  adopt  and  submit 
intrastate  measures  for  the  emission 
reductions  in  the  event  the  OTR  process 
does  not  recommend  measures  that 
produce  emission  reductions. 

(b)  Submit  a  revised  SIP  &  motor 
vehicle  emissions  budget  by  10/31/01  if 
additional  measures  affect  the  motor 
vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  &  motor 
vehicle  emissions  budget  1  year  after 
MOBILE6  issued. 

(d)  Perform  a  mid-couise  review. 

B.  Proposed  Disapproval-in-the- 
Alternative 

EPA  is  also  proposing,  in  the 
alternative,  to  disapprove  this  SIP 
revision,  if  any  of  the  actions  listed  in 
in.A,  above,  do  not  occur  in  accordance 
with  the  schedules  in  section  ID.  Table 
3. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
any  other  relevant  issues  relating  to  the 
attainment  demonstration  for  the 
Philadelphia  area.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  this  document.  A  more 
detailed  description  of  the  state 
submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available  upon  request  from  the 


EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

V.  Administrative  Requirements 

A.  Executive  Order  (E.O.j  12BB6 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.0. 12866. 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"fhxitection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  to  E.O. 
13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  and  safety  risks. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regidation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
governments.  This  action  does  not 
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involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordinglv.  the 
requirements  of  section  3fb)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132.  Federalism 
(64  FR  43255.  August  10. 1999).  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
Slate  and  local  officials  early  in  the 
pr<x»ss  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  Stale 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  because  it  merely 
approves  a  State  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Begulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  .significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govermnental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certif)-  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-Stale 
relationship  under  the  Clean  Air  Act. 
preparation  of  a  fiexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  stale 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  110  and  subchapter  I,  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  Slate-enforceability.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore.  I  certify  that 
the  proposed  disapproval  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
( "Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
thai  includes  a  Federal  mandate  thai 
may  result  in  estimated  annual  costs  to 
Slate,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SI  00 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  ruJe  and 
is  consistent  with  statutory 
requirements.  Section  703  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  proposed  approval 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  of  SlOO  million  or  more  to 


either  Slate,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  .sector. 
This  Federal  action  approves  pre- 
existing requirements  under  Stale  or 
local  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  Stale,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do.  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not.  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  Delaware,  which  is  not  a 
small  government. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technolog)' 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  devdloping  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  muiit  consider  and  use 
"voluntaiy  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

Today's  action  on  Delaware's  One- 
Hour  Ozone  Nonattainment 
Demonstration  for  the  Philadelphia- 
VVilmington-Trenlon  Ozone 
Nonattainment  Area,  does  not  require 
the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Nitrogen  dioxide.  Ozone. 

.\ulharily:  42  U.S  C  7401 .  el  seq. 

Dated:  November  30.  19S9. 
Thomas  C  Vollaggfo. 
.Acting  Rtfgtonal  Administralar.  Region  W. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OCa39-2019.  VA090-5036.  MD073-3045: 
FflL-6502-81 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia.  Maryland,  Virginia:  One- 
Hour  Ozone  Attainment  Demonstration 
for  the  Metropolitan  Washington  D.C. 
Ozone  Nonattalnment  Area 

AGENCY:  EnvironmeDtal  Protection 
Agency  CEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plans 
iSlPs)  consisting  of  the  1-hour  ozone 
attainment  demonstration  for  the 
Metropolitan  Washington  D.C.  serious 
nonattainment  area  [the  Washington 
area)  submitted  by  the  District  of 
Columbia's  Department  of  Health  on 
April  24, 1998,  and  October  27, 1998,  by 
the  Maryland  Department  of  the 
Environment  on  April  29,  1998  and 
August  17, 1998,  and  by  the  Virginia 
Department  of  Environmental  Quality 
on  April  29,  1998,  and  August  18,  1998; 
we  are  also  proposing  to  approve  a 
request  to  extend  the  area's  attainment 
date  from  November  l.'i.  1999  to 
November  15,  2005,  because  the 
Washington  area  is  affected  by 
transported  pollution  &om  upwind 
areas.  We  are  also  proposing,  in  the 
alternative,  to  disapprove  these 
demonstrations  if  Maryland,  Virginia 
and  the  District  do  not  submit  an 
adequate  motor  vehicle  emissions 
budget  consistent  with  attairmient, 
adopted  rules  needed  to  ensure  that 
nonattainment  area  2005  emissions 
levels  are  less  than  the  modeled  1999 
control  strategy  levels  and  in  the  case  of 
the  District  of  Columbia  adopt  and 
submit  rules  for  the  NO\  reductions 
consistent  with  the  modeling 
demonstration  and  a  national  low 
emissions  vehicle  program.  For 
purposes  of  an  adequate  motor  vehicle 
emissions  budget,  Maryland,  Virginia 
and  the  District  each  will  need  to 
reaffirm  that  its  previously  submitted 
enforceable  commitment  to  adopt  the 
measures  needed  for  attainment  would 
apply  to  the  additional  measures  to 
reduce  emissions  to  demonstrate  that 
nonattainment  area  2U05  emissions 
levels  are  less  than  the  modeled  1999 
control  strategy  levels.  Each 
reaffirmation  must  also  include  a 
commitment  to  the  performance  of  a 
mid-course  review  and  to  revisions  to 
the  SIP  and  motor  vehicle  emissions 
budget  after  MOBILES  (the  most  recent 


model  for  estimating  mobile  source 
emissions)  is  released.  The  Washington 
area  is  comprised  of  the  entire  District 
of  Columbia  (the  District),  a  portion  of 
Maryland  (namely.  Culvert,  Charles, 
Frederick,  Montgomery,  and  Prince 
Georges  Coimties),  and  a  portion  of 
Virginia  (namely,  Alexandria,  Arlington 
County,  Fairfax.  Fairfax  County,  Falls 
Church,  Manassas,  Manassas  Park, 
Prince  William  County,  and  Stafford 
County). 

DATES:  Written  comments  must  be 
received  on  or  before  February  14.  2000. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief,  Ozone 
&  Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency.  Region  111.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  111,  1650  Arch  SU«et, 
Philadelphia,  Pennsylvania  19103: 
District  of  Columbia  Department  of 
Public  Health,  Air  Quality  Division,  51 
N  Street,  N.E.,  Washington,  DC  20002; 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224:  and  the 
Virginia  Department  of  Environmental 
Quality,  629  East  Main  Street, 
Richmond.  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  (215)  814-2179,  at 
the  EPA  Region  HI  address  above,  or  by 
e-mail  at  cripps. christopher^epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1  -hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
ozone  attainment  demonstration  SIPs 
submitted  by  the  District  of  Columbia's 
Department  of  Health  (DoH)  on  April 
24,  1998,  and  October  27, 1998,  by  the 
Maryland  Department  of  the 
Environment  (MDE)  on  April  29,  1998 
and  August  17, 1998,  and  by  the 
Virginia  Department  of  Environmental 
Quality  (VADEQ)  on  April  29, 1998,  and 
August  18,  1998  for  the  Washington 
area.  This  document  addresses  the 
following  questions: 

What  is  the  Basis  for  the  Attainment 
Demonstration  SIP? 

What  are  (he  Components  of  a  Modeled 
Altainmenl  Demonstration? 

What  is  the  Frame  Work  for  Proposing 
Action  on  the  Attainment  Demonstration 
SIPs? 

What  Does  EPA  Ex'pect  to  Happen  with 
Respect  to  Attainment  Demonstrations  for  the 
Serious  l-HoUr  Ozone  Nonattainment  Areas? 


What  are  the  Relevant  Policy  and  Guidance 
Documents? 

How  Do  the  District's,  Maryland's,  and 
Virginia's  Submittals  Satisfy  the  Frame 

Work? 

I.  Background 

A.  What  Is  the  Basis  for  the  Attainment 
Demonstration  SOT 

1 .  CAA  Requirements 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CL\A  sections 
108  and  109.  to  1979.  EPA  promulgated 
the  1-hour  0.12  parts  per  million  (ppm) 
ground-level  ozone  standard.  44  FR 
8202  (Feb.  8, 1979).  Groimd-level  ozone 
is  not  emitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volaUle  organic  compounds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  ground-level  ozone.  NOx  and 
vex;  are  referred  to  as  preciu'sors  of 
ozone. 

An  area  exceeds  the  1-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm. 
An  area  is  violating  the  standard  if,  over 
a  consecutive  three-year  period,  more 
than  three  exceedances  are  expected  to 
occur  at  any  one  monitor.  The  CAA,  as 
amended  in  1990,  required  EPA  to 
designate  as  nonattainment  any  area 
that  was  violating  the  1-hour  ozone 
standard,  generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4):  56  FR  56694  (Nov.  6, 1991), 
The  CAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attato  the  standard. 
Serious  areas  are  required  to  attain  the 
1-hour  standard  by  November  15, 1999 
and  severe  areas  are  required  to  attam 
by  November  15,  2005  or  November  15, 
2007.  The  Washington  area  is  classified 
as  serious  and  its  attainment  date  is 
November  15. 1999. 
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Under  section  182(c)(2)  and  (d)  of  the 
CAA.  serious  and  severe  areas  were 
required  to  submit  by  November  15. 
1994.  demonstrations  of  how  they 
would  attain  the  1-bour  standard  and 
how  they  would  achieve  reductions  m 
VOC  emissions  of  9  percent  for  each 
three-year  period  until  the  attainment 
year  (rate-of-progress  or  ROP).  (to  some 
cases.  NOx  emission  reductions  can  be 
substituted  for  the  required  V(X! 
emission  redutnions.)  Today,  in  this 
proposed  rule.  EPA  is  proposmg  action 
on  the  attainment  demonstration  SIP 
submitted  by  District  of  Columbia's 
Department  of  Health  (DoH).  the 
Maryland  Department  of  the 
Enviroiunent  (MDE)  and  the  Virginia 
Department  of  Enviroiunental  Quality 
(VADEQ)  for  the  Washmgton  area.  EPA 
will  take  action  on  the  District's. 
Maryland's  and  Virginia's  ROP  plans  for 
the  Washington  area  in  separate 
rulemaking  actions.  In  addition. 
elsewhere  in  this  Federal  Register.  EPA 
is  today  proposmg  to  take  action  on 
attaiiunent  demonstration  and.  in  some 
cases.  ROP  SIPs  for  nine  other  serious 
or  severe  1-hour  ozone  nonattainment 
areas.  The  additional  nine  areas  are 
Greater  Connecticut  [CT],  Springfield 
(Western  Massachusetts)  (MA),  New 
York-North  New  Jersey-Long  Island 
(NY-NI-CT),  Baltimore  (MD), 
Philadelphia-Wilmington-Trenton  (PA- 
NJ-DE-MD),  Atlanta  (GA).  Milwaukeo- 
Racme  (Wl).  Chicago-Gary-Lake  County 
(IL-IN).  and  Houston-Galveston- 
Brazoria  (TX). 

to  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attaiiunent  date  and  the  control 
measures  necessar\'  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  States '  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A). 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attamment.  wtoch  then  act  as  a  budget 
or  ceiltog  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attaiiunent  SIP. 


Z.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1 994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and  VOC 
in  upwind  States  (and  the  ozone  formed 
by  these  emissions)  affected  these 
nonattainment  areas  and  the  full  impact 
of  this  effect  had  not  yet  been 
determmed.  This  phenomenon  is  called 
ozone  transport. 

On  March  2, 1995.  Mary  D.  Nichols. 
EPA's  then  A.ssistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledgmg  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attaiiunent  demonstration  SIP 
submittals.-  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2. 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  (!)zone 
Transport  Assessment  Group  (OTAG) ' 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  frames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

to  lune  1997.  OTAG  concluded  and 
provided  EPA  with  recommendations 
legarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  country  to  attain  tho  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29.  1997 
memorandum.  Richard  Wilson.  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
1  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented:  (2)  a  list  of  measures 


needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment;  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-1999 
ROP  and  the  control  measures  necessary 
for  attainment  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2(K)0; 
(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attainment;  and  (5)  evidence  of  a 
public  hearing  on  the  State  submittal.' 
This  submission  is  someiimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  ba.sed  on  a  commitment  to 
adopt  the  meastu«s  needed  for 
attainment  and  identification  of  the 
measures  needed.  Thus.  State 
submissions  due  in  April  1998  under 
the  Wilson  policy  shoidd  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  tho  OTAG 
recommendations  and  technical 
analyses,  in  November  1997.  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  1  -hour  standard  because  they  did 
not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov  7. 1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27. 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOv  SIP  C^l. 

3.  Attainment  Date  Delays  Due  to 
Transport 

On  July  16. 1998,  EPA's  then  .\cting 
Assistant  Administrator.  Richard 
Wilson,  issued  a  guidance 
memorandum  intended  to  provide 
further  relief  to  areas  affected  by  ozone 
transport.^  The  memorandum 
recognized  that  many  moderate  and 
serious  areas  are  affected  by  transported 
pollution  from  either  an  upwtod  area  in 
the  same  State  with  a  higher 
classification  and  later  attainment  date. 


I  tinder  (he  CAA.  tti«  District  of  Cxilumbie  has  Ih» 
same  atlainnienl  planaing  auttioritieK  and 
responsibilities  as  any  other  of  the  Bliy  Stales. 


-  Mt!tiiarandura.  "Ozone  AtlHinment 
[demonstrations."  i.s5uod  March  2.  199S.  A  copy  of 
the  momonrndum  may  tie  found  on  EPA's  web  eitp 
at  http://\vww.epa.gav/ttn/fMtrpg/tlpgnl.hlnil  . 

'  Letter  (torn  l^lary  A.  tjade.  Director.  Statu  of 
Illinois  Environmental  Proteclion  Agency  to 
Environinenlal  Ck>uncil  of  States  (ECXiS)  Memben.. 
dated  April  13.  199S. 


*  Menurranduiu.  "tiuidancf  for  lniplitint*niin|i  ih*" 
1  Hour  Ozone  and  Prs-Existing  PM  lONAAQS. 
Issued  I>or.enibcr  29.  1997  A  copy  »>f  this 
momorandum  oiav  hti  found  un  Et'A's  web  iixv  at 
btlp^/WA«.M.epa  ^ov/tln/our|)e/tlp]tin  html. 

"  Momorandum.  "EMcnsiou  of  AttitiniiMml  l)«I<"* 
for  &iwnwiHd  Transport  .An>as     is.suod  !ul>  Iti 
1998,  This  menutrandum  is  Applirable  lo  buUi 
moderate  and  seritms  ozoiiv  nunatlatiunenl  anws  A 
copv  of  tids  policy  may  be  found  on  EPA's  web  site 
at  hitp://www.epajcov/lln/oarpR/tlp([m.htnil. 
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and/or  from  an  upwind  area  in  another 
State  that  is  significantly  contributing  to 
the  downwind  area's  nonattairunent 
problem.  The  policy  recognized  that 
some  downwind  areas  may  be  unable  to 
meet  their  own  attainment  dates, 
despite  doing  all  that  was  required  in 
their  local  area,  because  an  upwind  area 
may  not  have  adopted  and  implemented 
all  of  the  controls  that  would  benefit  the 
downwind  area  through  control  of 
transported  ozone  before  the  downwind 
area's  attainment  date.  Thus,  the  policy 
provided  that  upon  a  successful 
demonstration  that  an  upwind  area  has 
interfered  with  attainment  and  that  the 
downwmd  area  is  adopting  all  measures 
required  for  its  local  area  "  for 
attainment  but  for  this  interference.  EPA 
may  grant  an  extension  of  the 
downwind  area's  attainment  date."^  Once 
an  area  receives  an  extension  of  its 
attainment  date  based  on  transport,  the 
area  would  no  longer  be  subject  to 
reclassification  to  a  higher  classification 
and  subject  to  additional  requirements 
for  failure  to  attain  by  its  original 
attainment  date  provided  it  was  doing 
all  that  was  necessary  locally. 

A  request  from  the  State  of  Maryland, 
the  Commonwealth  of  Virginia  and  the 
District  of  Columbia  for  such  an 
cxtensics  of  the  attainment  date  for  the 
Washington  nonattainment  area  and 
EPA's  proposed  response  is  discussed  in 
this  action. 

4.  Time  Frame  for  Taking  Action  on 
Attaiiunent  Demonstration  SIPs  f  jf  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998; 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA.  EPA  is  required  to 
approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 


^Local  ma  measures  would  include  all  of  the 
measuces  within  tin  local  modeliox  domain  thai 
won  relied  on  for  purposaa  of  the  modeled 
attainment  demonstration. 

"The  policy  provides  that  the  area  must  meet  four 
rriteria  to  rerjfive  an  attainment  date  extension.  In 
summary,  the  area  must:  []|  Be  identified  as  a 
downwind  area  affected  hy  tranitport  frtMn  either  an 
upwind  area  in  the  same  Stale  with  a  later 
attainment  dale  or  an  upwind  area  in  another  Stale 
that  sigmfirantly  contrihules  lo  downwind 
nonattainment;  (21  submit  an  approvsble  altainment 
demoiislration  with  any  necessary,  adopted  local 
measures  and  with  an  altaiiunent  date  that  reflecis 
when  the  upwind  reductions  will  occur;  (3)  adopt 
alt  local  measures  required  under  the  area's  current 
classiricalion  and  any  additional  measures 
necessary  to  demonstrate  attainment:  and  (4j 
provide  illal  it  will  implement  all  adopted  measures 
as  expeditiously  as  practicable,  hut  no  later  than  the 
dale  by  whidi  the  upwind  reductions  needed  for 
attainmant  will  ba  achieved. 


additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and, 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register,  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  1-hour  ozone 
attainment  demonstration  SIPs  (located 
in  1 3  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 

5.  Options  for  Action  on  a  State's 
Attainment  Demonstration  SIP 

Depending  upon  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today.  EPA  is  proposing  one  or 
more  of  these  typos  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
on  the  part  of  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  State's  plan 
submission.  CAA  §  llO(k).  The  EPA 
must  fully  approve  the  submission  if  it 
meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way. 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  lo 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
ht)m  the  date  of  EPA's  final  conditional 
approval.  CAA  S  llO(k). 

■The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attainment,  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enforceable 
because,  if  the  State  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  to  submit 


additional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 
State's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  State  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  Lhe  State 
submits  control  measures  that  EPA 
determines  are  complete  or  that  are 
deemed  complete.  EPA  will  determine 
through  rulemaking  whether  the  State's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally.  EPA  has  recognized  that  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enfoiceable  commitment  where 
it  is  infeasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  States  may  rely 
upon  a  modeled  attainment 
demonstration  supplemented  with 
additional  evidence  to  demonstrate 
attaiiunent.^  In  order  to  have  a  complete 
modeling  demonstration  submission. 
States  should  have  submitted  the 
required  modeling  analysis  and 
identified  any  additional  evidence  that 
EPA  should  consider  in  evaluating 
whether  the  area  will  attain  the 
standard. 

1.  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  lo  use  photochemical 
grid  modeling  or  an  analytical  method 
EPA  determines  to  be  as  effective.  The 
photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 


*  The  EPA  issued  guidance  on  the  air  quality 
modeling  that  is  used  to  demonstrate  attainment 
with  the  1-hour  oione  NAAQS.  .See  li.S.  EPA, 
(1991).  Guideline  for  KegulBtor\'  Applicalioo  of  the 
Urban  Airshed  Model,  EPA-*50/4-91-OI3.  (July 
1991),  A  copy  may  be  found  on  EPA's  web  site  at 
hltp:y/www.epa.gov/ttn/M:ram/  [file  name: 
"UAMREG-I,  See  also  U.S.  EPA.  11996).  Guidance 
oo  Use  of  Modeled  Results  lo  Demonstrate 
Altainment  of  the  Ozone  NAAQS.  EPA-454/B-95- 
tX)7.  Oune  1996).  A  copy  may  be  found  on  EPA's 
web  site  at  hllp://www.epa.gov/|tn/scnunV  (file 
name:  "OaTEST"). 


Federal  Register /Vol.  64,  No.  241 /Thursday,  December  16.  1999/Proposed  Rules  70463 


evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattaiiunent  area.  Attaiiunent  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS,  an  optional  weight  of 
evidence  determination  which 
incorporates,  but  is  not  limited  to,  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
feattuBs  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  Slate  must  develop  and  implement 
a  modeling  protocol.  'The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  pubhc  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e.. 
days  in  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e..  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  botmdary  conditions 
and  shoidd  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  lo  bring 
■  the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  Slate  needs 
to  generate  meteorological  data  that 
describe  atmospheric  conditions  and 


emissions  inputs.  Finally,  the  State 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
.satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model-predicted  1-hour  daily 
maximum  concentrations  in  all  grid 
cells  for  the  attainment  year  lo  the  level 
of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  slandard^This  type  of  test 
is  ofien  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the  1- 
hour  ozone  NAAQS:  a  deterministic  test 
or  a  statistical  test. 

The  deterministic  test  requires  the 
State  to  compare  predicted  1-hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day  *  lo  the  attainment  level  of 
0.124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm,  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  thai  the  form  of  the  1-bour 
ozone  standard  allows  exceedances.  If, 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
very  extreme  day.  the  statistical  test 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  l-boiu" 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.130  ppm.  6.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  lfx:8tion  on 


^Tbe  initial,  "ramp-up"  days  for  each  episode  are 
excluded  bom  this  delermtnatioo. 


a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  would 
be  expected  to  occur  no  more  than  an 
average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.1 36  ppm,  then  EPA 
might  conclude  that  the  modeled 
attaiiunent  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  to  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
belp  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
imcertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attaiiunent  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weighl  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  Stale 
can  rely  on  and  EPA  will  consider 
factors  such  as  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis;  other  modeled  outputs,  e.g.. 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value: 
actual  obsen'ed  air  quaUty  trends; 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls:  and,  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attainment  lest  is  sufficiently 
compelling  to  suggest  attainment 
However,  the  further  a  modeled 
attainment  lest  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 

The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
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course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projection.'!.  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modehng  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed  in 
Section  C.6. 

C.  What  Is  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  or 
conditionally  approve  the  1-hour 
attainment  demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 

CAA  measures  and  measures  relied 
on  in  the  modeled  attairunent 
demonstration  SIP. — This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the  State 
relied  on  in  the  SIP  submission  for 
attainment  and  ROP  plans  on  which 
EPA  is  proposing  to  take  action  on 
today. 

NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

Motor  vehicle  emissions  budget. — A 
motor  vehicle  emissions  budget  which 
can  be  determined  by  EPA  to  be 
adequate  for  conformity  purposes. 

Tier  2/Sulfur  program  benefits  where 
needed  to  demonstrate  attainment. — 
Inclusion  of  reductions  expected  from 
EPA's  Tier  2  tailpipe  and  low  sulfur-in- 
fiiel  standards  in  the  attainment 
demonstration  and  the  motor  vehicle 
emissions  budget. 

In  certain  areas  additional  measures 
to  further  reduce  emissions  to  support 
the  attainment  test. — Additional 
measures  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  lOTR).  or  locally 
(intrastate)  in  individual  States. 

Mid-course  review. — An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether  the 
adopted  control  measures  axe  sufficient 
to  reach  attainment  by  the  area's 
attainment  date,  or  that  additional 
control  measures  are  necessary. 


1.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  States  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
&t)m  their  1990  emissions  levels  in 
order  to  attain.  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  under  the  CAA  to  attain  the 
1-hour  ozone  NAAQS. 

In  addition,  the  States  may  have 
included  more  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measures  necessary  to  achieve 
ROP  through  the  attainment  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  Slate's  SIP.  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  information  in  Table  1  is  a 
summary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious 
nonattainment  area  for  the  1-hour  ozone 
NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  measures  that 
States  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  this  table.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attainment,  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA  section 
182(c)(2). 

Table  1.— CAA  Requirements  for 
Serious  Areas 

— NSR  lof  VOC  and  NOx  '.  including  an  oH- 
sel  ratio  of  1.2:1  and  a  ma)or  VOC  and 
NOx  source  cutoff  of  50  tons  per  year 
(tpy) 

—Reasonable  Availatite  Control  Tectinotogy 
(RACT)  for  VOC  and  NOx  ' 

—Enhanced  Inspection  and  Maintenance  (1/ 
M)  program 

—15%  volatile  organic  compound  (VOC) 
plans. 

—Emissions  inventory. 

— Emission  statements. 

— Attainment  demonstration 

—9  percent  ROP  plan  through  1999 

— Clean  fuels  program  or  a  substitute 

— Enhanced  Monitoring — Photochemical  As- 
sessment Monltohng  Stations  (PAMS). 


Table  1.— CAA  Requirements  for 
Serious  Areas — Continued 

—Stage  II  vapor  recovery. 

'  Unless  the  area  has  in  effect  a  NOx  waiv- 
er under  section  182(1)  The  Washington  area 
IS  not  such  an  area. 

2.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  Call  on  October  27, 
1998.  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  Call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30,  1999.  The  NOy  SIP  Call  is  intended 
to  reduce  emissions  in  upwind  States 
that  significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
States  must  regidate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  three- judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  Call 
rule  requiring  States  to  submit  rules  by 
September  30. 1999. 

■The  NOx  SIP  Call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Coimecticut, 
Springfield  MA,  New  York-North  New 
Jersey-Long  Island  (NY-NJ-CT), 
Baltimore  MD,  Philadelphia- 
Wihnington-Trenton  (PA-NI-DE-MD), 
Metropolitan  Washington,  DC.  (DC- 
MD-VA),  Atianta  GA.  Milwaukee- 
Racine  WI,  and  Chicago-Gary-Lake 
County  (II^DM). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  Call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattaimnent  areas  at  their  boundaries. 
For  purposes  of  developing  attainment 
demonstrations.  States  define  local 
modeling  domains  that  include  both  the 
nonattaiiunent  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boimdary  conditions.  With 
the  exception  of  Houston,  the  1-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
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to  occiu'  both  within  the  State  and  in 
upwind  States:  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boimdary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
Nd\  SIP  Call  rule  remains  in  effect. 
Therefore,  EPA  believes  it  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  Call  in 
areas  outside  the  local  1  -hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  Call  within  their 
State  but  outside  of  the  modeling 
domain.  States  must  also  adopt  control 
measiu^s  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan. 

Accordingly,  States  in  which  the 
nonattaiiunent  areas  are  located  will  not 
be  required  to  adopt  measiu^s  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  Call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
with  die  NOx  SIP  Call.  If  the  reducti'ons 
from  the  NOx  SIP  Call  do  not  occur  as 
planned.  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  assumed  by  the  State  inside  the 
local  modeling  domain '"'  for  purposes 
of  the  modeled  attaiiunent 
demonstration  must  be  adopted  and 
submitted  as  part  of  the  State's  1-hour 
attainment  demonstration  SIP.  It  is  only 
for  reductions  occurring  outside  the 
local  modeling  domain  that  States  may 
asstmie  implementation  of  NOx  SIP  Call 
measures  and  the  residting  boimdary 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 
The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP,  as  described  by  CAA  section 
176(c)(2)(A).  For  transportation 
conformity  purposes,  the  estimate  of 


motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  etnissions  that  can  be 
produced  while  still  demonstrating 
attaiimient. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP,  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attainment  demonstration.  Therefore. 
EPA  is  proposing,  in  the  alternative,  to 
disapprove  the  attainment 
demonstration  SIPs  for  those  nine  areas 
if  the  States  do  .lot  submit  motor  vehicle 
emissions  budgets  that  EPA  can  find 
adequate  by  May  31,  2000.' '  In  order  for 
EPA  to  complete  the  adequacy  prix:05s 
by  the  end  of  May,  Stales  should  submit 
a  budget  no  later  than  December  31. 
1999.'-  If  an  area  does  not  have  a  motor 
vehicle  emissions  budget  that  EPA  can 
determine  adequate  for  conformity 
purposes  by  May  31,  2000,  EPA  plans  to  " 
take  final  action  at  that  time 
disapproving  in  full  or  in  part  the  area's 
attainment  demonstration.  The 
emissions  budget  should  reflect  all  the 
motor  vehicle  control  measures 
contained  in  the  attaiiunent 
demonstration,  i.e.,  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

4.  Tier  2/Sulfur  Program  Benefits 

On  May  13, 1999,  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  a  major,  comprehensive 
program  designed  to  significantly 
reduce  emissions  bom  passenger  cars 
and  light  trucks  (including  sport-utility 
vehicles,  minivans,  and  pickup  trucks) 
and  to  reduce  sulfur  in  gasoline.  Under 
the  proposed  program,  automakers 
would  produce  vehicles  designed  to 
have  very  low  onussions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  thai  cleaner  gasoline 
nationwide.  The  EPA  subsequently 


•"For  the  purpose*  of  tflLs  documonl.  "local 
modulinji  domnin"  i.i  typically  an  urtuo  scale 
domain  with  horizonlal  dimpnsion.s  lass  than  aboiil 
'MX3  km  on  a  side,  horizontal  ^d  re«ulutioD  loss 
than  or  equal  to  5  x  5  km  or  finer.  The  domain  is 
lar^  enough  to  ensure  (bat  emissinns  occurring  at 
a  am  in  the  domain's  iianter  arc  still  within  the 
domain  at  8  pm  the  &ame  day.  tf  nx:irrulalion  of  the 
nonattainment  area's  previous  day's  emissions  is 
believed  to  contritnite  to  an  observed  problem,  the 
domain  is  tai^te  enuugb  to  cbaraclerice  Ihia. 


'  ■  For  severe  ureas.  £PA  will  dotermine  the 
adequacy  of  the  emissions  budgets  associated  with 
the  post-1999  KOI*  plans  once  the  States  submit  the 
tnntet  mlculatiuns.  which  are  due  nn  later  than 
Decemhdr  2(10(1- 

'  -  A  final  budget  is  ptefiintid:  but.  it  the  State 
public  hearing  priKiess  is  not  yet  c<tinplele.  then  the 
dniR  budget  for  public  hearing  may  bo  *ubniitted. 
The  adeqiiacv  process  getietally  takes  at  leaM  90 
days.  Therefore,  in  order  for  EI*A  to  complete  Ihe 
adequacy  pnK:Baa  no  later  than  the  end  of  May.  E>*A 
must  have  by  Febniar\'  15.  2D(Kl.  the  final  budget 
or  a  draft  that  it,  siltistantiallv  similar  to  what  the 
final  budget  will  tie.  The  State  must  sulHnlt  thH  final 
budget  by  April  15, 2000 


issued  two  supplemental  notices.  64  FR 
35112  dune  30, 1999);  64  FR  57827 
(October  27, 1999). 

These  two  supplemental  notices 
provide  1  -hour  ozone  modeling  and 
monitoring  information  that  support 
EPA's  belief  tiiat  the  Tier  2/Sulfur 
program  is  necessary  to  help  areas  attain 
the  1-hour  NAAQS.  Under  the  proposed 
rule.  NOx  and  VOC  emission  reductions 
(as  well  as  other  reductions  not  directly 
relevant  for  attainment  of  the  1-hour 
ozone  standard)  would  occur  beginning 
in  the  2004  ozone  season  although 
incentives  for  early  compliance  by 
vehicle  manufacturers  and  refiners  will 
likely  result  in  some  reductions  prior  to 
2004.  Nationwide,  the  Tier  2/Sulhu- 
program  is  projected  to  result  in 
reductions  of  approximately  800.000 
tons  of  NOx  per  vear  by  2007  and 
1.200,000  tons  by  2010. 

In  the  October  27.  1999.  supplemental 
notice.  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  1 7  metropolitan  areas  for 
which  the  1-hour  standard  applies  need 
the  Tier  2/Sulfur  program  reducrtions  to 
help  attain  the  1-hour  ozone  standard 
The  Washington  area  whose  attainment 
demonstration  EPA  is  proposing  to 
approve  today  is  included  on  that  list. 

'The  EPA  issued  a  memorandum  that 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier 
2/Sulfur  program  proposal. '  ■'  The 
memorandum  provides  the  tonnage 
benefits  for  the  Tier  2/Sulfiir  program  in 
2007  on  a  county-by-county  basis  for  all 
counties  within  the  10  serious  and 
severe  nonattainment  areas  for  which 
EPA  is  proposing  to  take  action  today 
and  the  2005  tonnage  benefits  for  the 
Tier  2/Sulfur  program  for  each  coimty 
for  three  areas. 

The  EP.\  also  issued  a  memorandum 
which  explains  the  connection  between 
the  Tier  2/Sulfur  program,  motor 
vehicle  emissions  budgets  for 
conformity  determinations,  and  timing 
for  SIP  revisions  to  account  for  the  Tier 
2/Sulfur  program  benefit. '■*  This 
memorandum  explains  thai  conformity 
analyses  in  serious  and  severe  ozone 
nonattainment  areas  can  begin 


' '  Memorandum.  "1-Hour  Otontt  Attainment 
[leraonstralinns  and  Tier  I'/Sulfur  Rulemaking 
from  Lvdia  Wegman.  Oftici'  of  Air  Quality  Plaonins 
dnd  Standard.s  and  Mern'lin  Zaw-Mon.  Office  "i 
Mobile  Sources  to  the  Air  Division  Dtpectots, 
Regions  l-VI,  issueil  November  ft.  1999  .\  cop\  of 
this  memorandum  roav  be  foimd  on  KTA's  web  site 
at  http  //wM'».ppa.gov/nnLs/liansp/!i»qt«nf  htm 

'*Menionindum.  "tiuidajice  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ofoue  Attammeul 
Demonstrations  ".  troni  Meirylin  Zaw-Mon  OfTic,. 
oi  Mobil*.  Sources,  to  .Mr  Division  Dtrw?tor», 
Regious  l-\T  issiiwl  Nmemher  >.  1999.  A  copy  of 
this  memorandum  may  be  found  on  EPA  *  web  site 
at  http;y/www.cpa.gos/ams/tiansp/ln(|COflt.htm. 
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including  Tier  2/Sulfur  program 
benefits  once  EPA's  Tier  2  rule  is 
promulgated,  provided  that  the 
attainment  demonstration  SIPs  and 
as.sociated  motor  vehicle  emissions 
budgets  include  the  Tier  2  benefits.  For 
areas  that  require  all  or  some  portion  of 
the  Tier  2  benefits  to  demonstrate 
attainment  but  have  not  yet  included 
the  benefits  in  the  motor  vehicle 
emissions  budgets.  EPA's  adequacy 
rinding  will  include  a  condition  that 
conformity  determinations  may  not  lake 
credit  for  Tier  2  until  the  SIP  budgets 
ore  revised  to  reflect  Tier  2  benefits.  See 
EPA's  memorandum  for  more 
information. 

For  the  Atlanta.  New  York-North  New 
lersey-Long  Island.  Baltimore, 
Philadelphia-Wihnington-Trenton,  and 
Houston  nonattainment  areas,  the  EPA 
is  proposing  to  determine  that 
additional  emission  reduction  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment.  With  the 
exception  of  the  Atlanta  nonattaiiunent 
area,  a  portion  of  that  reduction  will  be 
achieved  by  EPA's  Tier  2/Sulfur 
program,  which  EPA  expects  to  finalize 
shortly.  States  that  need  to  rely  in  whole 
or  in  part  on  the  Tier  2  benefits  to  help 
demonstrate  attainment  will  need  to 
adjust  the  demonstration  for  their  SIP 
submission,  emission  inventories  and 
motor  vehicle  emissions  budgets  to 
include  the  Tier  2/Sulfur  program 
reductions  in  order  for  EPA  to  approve 
the  SIP  submittal.  The  submittal 
requirement  including  the  analysis  to 
make  that  submission  is  described  in 
the  two  memoranda  cited.  States  may 
use  the  tonnage  benefits  and  guidance 
in  these  memoranda  to  make  these 
adjustments  to  the  SIP  submission  and 
motor  vehicle  emission  budgets.  The 
EPA  encourages  States  to  submit  these 
Sip  revisions  by  December  31. 1999  to 
allow  EPA  to  include  them  in  the  motor 
vehicle  emissions  budget  adequacy 
determinations  which  need  to  be 
completed  by  May  31.  2000. 
Alternatively,  these  revisions  should  be 
submitted  by  July  2000  for  serious 
nonattainment  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fail  of  2000.  For  severe 
nonattainment  areas,  these  revisions 
should  be  submitted  bv  December  31 , 
2000. 

A  number  of  areas  for  which  the  EPA 
is  not  proposing  to  determine  that 
additional  emission  reduction  beyond 
those  provided  by  the  SIP  submission 
am  necessary  for  attainment  will  be 
taking  a  partial  credit  for  Tier  2  if  they 
use  credit  from  national  low  emissions 
vehicles  (NLE\')  in  their  attainment 
demonstration.  These  nonattainment 
areas  are  the  Milwaukee-Racine, 


Chicago-Gary-Lake  County  and 
Metropolitan  Washington.  DC.  areas.  By 
regulation,  the  NLEV  standards  do  not 
extend  beyond  the  2003  model  year 
unless  EPA  promulgates  Tier  2  vehicle 
standards  at  least  as  stringent  as  the 
NLEV  standards.  .See  40  CFR  86.1701- 
99(c).  Thus,  the  emission  reductions 
relied  upon  from  2004  and  later  model 
year  NLEV  vehicles  will  actually  be  due 
to  the  promulgation  of  the  Tier  2 
standards,  either  through  the  extension 
of  the  NLEV  program  or  a  portion  of  the 
reduction  from  vehicles  meeting  the 
Tier  2  standards. 

If  the  motor  vehicle  emissions  budget 
reflects  Tier  2/sulfur  reductions,  then 
like  all  the  other  SIPs  that  rely  on  Tier 
2  reductions  in  order  to  demonstrate 
attainment,  the  attainment 
demonstrations  for  the  Milwaukee- 
Racine.  Chicago-Gary-Lake  County  and 
Metropolitan  Washington,  DC.  areas 
must  be  revised  to  estimate  the  effects 
of  Tier  2  according  to  our  policy  before 
EPA  can  take  final  action  approving 
such  attainment  demonstrations.  Until 
the  SIPs  are  revised  to  include  full  Tier 
2  credit,  EPA  can  determine  by  May  31, 
2000  that  a  motor  vehicle  emissions 
budget  is  adequate  if  the  budget  would 
be  otherwise  adequate.  No  conditions 
need  be  placed  on  such  adequacy 
determinations  if  the  budgets  in  such 
SIPs  already  include  reductions 
equivalent  to  the  amount  of  emission 
reductions  the  areas  will  be  relying  on 
from  Tier  2  by  virtue  of  the  NLEV 
reductions  included  in  the  budgets. 

a.  Revisions  to  the  motor  vehicle 
emissions  budget  and  the  attainment 
demonstration  when  EPA  issues  the 
MOBILE6  model.  Within  one  year  of 
when  EPA  issues  the  MOBILE6  model 
for  estimating  mobile  source  emissions 
which  takes  into  account  the  omissions 
benefit  of  EPA's  Tier  2/Sulfiir  program, 
States  will  need  to  revise  their  motor 
vehicle  emissions  budgets  in  their 
attainment  demonstration  SIPs  if  the 
motor  vehicle  emissions  budgets 
include  the  effects  of  the  Tier  2/Sulfur 
program.  In  addition,  the  budgets  will 
need  to  be  revised  using  MOBILES  in 
those  areas  that  do  not  need  the  Tier 
2/Sulfur  program  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  will  work  with  States  on  a 
caso-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficiency  of  the  attainment 
demonstration.  States  described  in  the 
paragraph  above  will  need  to  submit  an 
enforceable  commitment  in  the  near 
term  to  revise  their  motor  vehicle 
emissions  budget  if  the  budgets  include 
the  effects  of  the  Tier  2/Sulfur  program 
within  one  year  after  EPA's  release  of 


MOBILE6.  This  commitment  should  be 
submitted  to  EPA  along  with  the  other 
commitments  discussed  elsewhere  in 
this  document,  or  alternatively,  as  part 
of  the  SIP  revision  that  modifies  the 
motor  vehicle  emission  inventories  and 
budgets  to  include  the  Tier  2/Sulfur 
program  benefits  needed  in  order  for 
EPA  to  approve  the  SIP  submittal." 

5.  Additional  Measures  To  Fuitber 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
attainment  demonstrations  for  New 
York-North  New  Jersey-Long  Island: 
Baltimore:  Philadolphla-Wilminglon- 
Trenton:  Houston,  and  Atlanta,  even 
considering  the  Tier  U/Sulfur  program 
reductions  and  the  WOE,  will  not 
achieve  attainment  without  the 
application  of  additional  emission 
control  measures  to  achieve  additional 
emfssion  reductions.  Thus,  for  each  of 
these  areas,  EPA  has  identified  specific 
tons  per  day  emissions  of  NOx  and/or 
VOC  that  must  be  reduced  through 
additional  control  measures  in  order  to 
demonstrate  attainment  and  to  enable 
EPA  to  approve  the  demonstration.  The 
need  for  additional  emission  reductions 
is  generally  based  on  a  lack  of  sufficient 
compelling  evidence  that  the 
demonstration  shows  attainment  at  the 
current  level  of  adopted  or  planned 
emission  controls. 

For  the  Washington  area,  EPA  has  not 
determined  that  emission  reductions  are 
needed.  However,  in  order  for  EPA  to 
approve  the  attainment  demonstration 
for  the  Washington  area,  Maryland,  the 
District  of  Columbia  and  Virginia  vrill 
need  to  demonstrate  that  emissions  in 
2005  will  not  exceed  the  projected 
emissions  for  1999.  To  do  so,  the 
Washington  area  may  need  to  adopt 
additional  measures  to  offset  any 
growth. 

For  purposes  of  conformity,  if  the 
states  submitted  a  commitment,  which 
has  been  subject  to  public  hearing,  to 
adopt  the  control  measures  necessary 
for  attainment  and  ROP  through  the 
areas  attainment  date  in  conformance 
with  the  December  1997  Wilson  policy, 
the  State  will  not  need  an  additional 
commitment  at  this  time.  However,  the 
states  will  need  to  amend  its 
commitment  by  letter  to  provide  two 
things  concerning  the  additional 
measures. 


'^  For  purposes  of  confonnity.  tlie  State  Daods  a 
commitment  that  has  been  subfect  to  public 
hearing.  If  the  State  has  submitted  a  commitment 
that  has  been  subjod  In  public  hearing  and  that 
provides  for  the  adoption  of  all  measures  necessarv 
for  attainment,  the  State  should  submit  a  letter  prior 
to  December  31.  1999.  amending  the  comraitmeni 
to  include  the  revision  of  the  budget  after  the 
release  of  MOB1LE6. 
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First,  the  Stale  will  need  to  identify  a 
list  of  potential  control  measures  (from 
which  a  set  of  measures  could  be 
selected)  that  when  implemented, 
would  be  expected  to  provide  sufficient 
addltirjnal  emissinii  reductions  to  meet 
the  level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainratint. 
States  need  not  commit  to  adopt  any 
specific  measures  on  their  list  at  this 
time,  but  if  they  do  not  do  so,  they  must 
identify  sufficient  additional  emission 
reductions  to  attain  the  standard  with 
the  submitted  motor  vehicle  emissions 
budget.  These  measures  may  not  involve 
additional  limits  on  highway 
con.stniction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attainment  Demonstrations." 
from  Merrylin  2^w-Mon.  Office  of 
Mobile  Sources,  to  Air  Division 
Directors,  Regions  I-VI  "■.)  States  may. 
of  course,  select  control  measures  that 
do  impose  limits  on  highway 
construction,  but  if  they  do  so.  they 
must  reWso  the  budget  to  reflect  the 
effects  of  specific,  identified  measures 
that  were  either  committed  to  in  the  SIP 
or  were  actually  adopted.  Otherwise, 
EPA  could  not  conclude  that  the 
submitted  motor  vehicle  emissions 
budset  would  be  providing  for 
attainment,  and  EPA  could  not  find  it 
adequate  for  conformity  purposes. 

Second,  the  letter  should  provide  that 
the  State  will  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effects,  if  any,  of  the 
measure  or  measures  that  are  ultimately 
adopted  when  those  measures  are 
submitted  as  SIP  revisions  should  any  of 
the  measures  pertain  to  motor  vehicles. 

For  a  serious  area,  such  as  the 
Washington  area,  the  State  will  nef>d  to 
submit  adopted  rules  to  achieve  the 
additional  reductions,  as  well  as  rules 
for  measures  relied  on  in  their 
demonstration  but  not  yet  adopted,  to 
EPA  as  a  SIP  revision  to  their  attainment 
demonstration  no  later  than  July  1 .  2000 
in  order  to  allow  EPA  to  promulgate  its 
approval  of  the  revision  by  November 
2000. 

o.  Guidance  on  Additional  Control 
Measures.  Much  progress  has  been 
made  over  the  past  25  years  to  reduce 
VOC  emissions  and  over  the  past  9  years 
to  reduce  NOx  emissions.  Many  large 
sources  have  been  controlled  to  some 


"■Memorandum.  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-How  Ozone  Attainment 
Demonstratious",  from  Merrylin  Zaw-Mon,  Office 
of  Mobile  S<iutres.  to  Air  Division  Dlrei:lors. 
Re]>ions  I-VI.  issued  November  3.  \9Vi.  A  copy  of 
this  memorandum  may  be  found  on  EPA's  web  site 
at  hltp://wvs-w.cpa.gov/oins%ansp/lr8qcunf.htm. 


extent  through  RACT  rules  or  other 
emission  standards  or  limitations,  such 
as  maximum  achievable  control 
technology  (MACT),  new  source 
performance  standards  (NSPS)  and  the 
emission  control  requirements  for 
NSR^lowest  achievable  emissions  rate 
(LAER)  and  best  achievable  control 
technology  (BACT).  However,  there  may 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductions  from  sources  thai  havi^ 
already  been  regulated.  The  EPA  has 
prepared  a  report  to  assist  States  in 
identifying  additional  measures.  This 
report  is  callt3d  "Serious  and  Severe 
Ozone  Nonattainment  .\reas: 
Information  on  Emissions,  Control 
Measures  Adopted  or  Planned  and 
Other  Available  Cjjntrol  Measures."  The 
purpose  of  this  report  is  to  provide 
information  to  Slate  and  local  agencies 
to  assist  them  in  identif\'ing  additional 
control  measures  that  can  be  adopted 
into  tlieir  SIPs  to  support  the  attainment 
demonstrations  for  the  serious  and 
severe  nonattaimnent  areas  under 
consideration.  This  report  has  been 
added  to  the  record  for  this  proposal.  In 
addition.  EPA  has  posted  a  copy  of  the 
report  on  its  web  site  at  www.epa.gov/ 
ttn/oarpg/tl  raain.html. 

In  summary,  the  report  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
emissions  for  ozone  precursor  emissions 
of  NOx  and  VOCs.  This  inventor,'  data 
gives  an  indication  of  where  the  major 
emissions  are  coming  from  in  a 
particular  geographic  area  and  may 
indicate  where  it  will  be  profitable  to 
look  for  further  reductions.  Second,  the 
report  contains  information  on  control 
measures  for  emission  sources  of  NOx 
and  VOC  (including  stationary,  area  and 
mobile  source  measures)  for  which 
controls  may  not  have  been  adopted  by 
many  jurisdictions.  This  would  include 
many  measures  listed  among  the  control 
measures  EPA  considered  when 
developing  the  Regulatory  Impact 
Analysis  (RIA)  for  promulgation  of  the 
8-hour  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 
has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
alternative  control  techniques  (ACT) 
documents.  This  may  be  useful  to  States 
who  may  already  specif)'  emission 
limits  on  existing  source  categories  to 
which  NSPS  and  MACT  for  new  sources 
apply,  hut  the  current  RACT  level  of 
control  for  these  existing  sources  may 
not  match  the  level  specified  in  the 
NSPS  or  MACT  standards  for  new- 
sources  or  sources  which  emit 
hazardous  air  pollutants.  Finally,  the 


report  includes  information  on  the 
control  measures  not  already  covered 
olscwhere.lhal  States  have  adopted,  or 
have  proposed  to  adopt  at  the  dale  ol 
the  report,  into  their  SIPs.  Comparison 
of  information  on  measures  alroadv 
adopted  inlo  others'  SIPs  may  help 
inform  States  about  reductions  that  may 
be  available  from  their  sources  whose 
emissions  are  currently  not  regulated 

Another  source  of  itiformation  is  the 
B.^CT  and  LAER  determinations  that 
States  have  made  for  individual  new 
sources.  Information  on  BACT/LAER 
delerminations  is  available  through 
EPA's  RACT^BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
Internet  at  the  following  address: 
www.epa^ov/ltn/catc/. 

The  ACT  documents  for  VOC  and 
NOx  are  valuable  because  EPA  has  nul 
issued  control  technique  guidelines 
(CTGs)  that  specif>-  the  level  of  RACT 
for  several  categories  of  sources  For 
some  of  these  source  categories,  EP,^ 
has  prepared  ACT  documents  which 
describe  various  control  technologies 
and  associated  costs  for  reducing 
emissions  While  Slates  were  required 
to  adopt  RAtrrr  for  major  sources  within 
these  source  categories,  Ihe  ACT 
documents  may  identify'  an  additional 
level  of  control  for  regulated  soxuces  oi 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  States  are  free  to  evaluate  the 
various  options  given  and  use  the 
results  to  assist  in  formulating  their  own 
regulations. 

The  EPA  report  lists  the  various 
sources  EPA  used  to  develop  the  lists  of 
additional  measures.  These  sources 
include  an  EP,\  draft  control  measure 
data  base.  State  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Control  Official's  (STAPPA/ALAPCO's) 
books  "Controlling  Nitrogen  Oxides 
under  the  Clean  ,Air  Act:  A  Menu  nf 
Options  ".  and  "Mooting  the  iS-Percent 
Rate-of-Progress  Requirement  Under  the 
Clean  Air  Act:  A  Menu  of  Options". 
California's  ozone  SIP  for  the  South 
Coast  and  various  ACT  documents 

There  is  one  control  approach  which 
bears  special  mention  because  it  is 
broader  in  application  than  any  one 
specific  control  measure.  Thatis  the 
approai±  of  "cap  and  trade."  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  soiures  are  given  emission 
allotments.  Under  a  declining  cap. 
emissions  would  be  decreased  each 
vear.  Sources  may  over-control  and  sell 
part  of  their  allotments  to  other  sources 
whirji  under-control.  Overall,  the 
percentage  decrea.se  in  emissions  is 
maintained,  but  the  reduc:tions  are  made 
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where  they  are  most  economical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  California  since 
about  1992. 

The  State  of  Illinois  has  adopted  a 
declining  cap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  future 
emissions  of  major  sources  in  the 
Chicago  area  that  in  most  cases  is  12 
percent  lower  than  baseline  emissions. 
Illinois  will  issue  a  number  of  emission 
allotments  corresponding  to  the  cap 
level  and  will  require  each  source  to 
have  VOC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  that  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  sources  that  reduce 
VOC  emission  less  than  12  percent  must 
buy  emission  allotments.  The  proposed 
reduction;;  are  planned  to  begin  in  the 
next  ozone  season.  May  2000. 

In  addition,  EPA's  draft  economic 
incentives  program  guidance  (EIP)  was 
proposed  in  September  1999.  This 
encourages  cost-effective  and  innovative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  to 
be  successful  and  cost-effective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 
copt-effective  implementation  of 
additional  control  measures. 

Finally,  a  reduction  in  VOC  and  NOx 
emissions  can  be  achieved  through  a 
wide  range  of  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofitting  diesel  trucks 
and  buses,  and  controlling  ground 
service  equipment  at  airports  to  activity 
based  controls  such  as  increased  use  of 
transit  by  utilizing  existing  Federal  tax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
implementing  programs  involving 
cleaner  burning  fuels.  The  State  of 


Texas  is  also  considering  a  rule  to 
change  the  times  during  the  day  in 
which  construction  can  occur  to  reduce 
ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  wide  range  of 
new  and  innovative  programs  beyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
significant  emission  reductions  for 
attainment  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 
be  considered  as  part  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measures. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  by  no 
later  than  the  statutory  dates. 

The  EPA  believes  tfiat  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  to  take  action  today.  In  order 
to  approve  the  attainment 
demonstration  SIP  for  the  Washington 
area.  EPA  believes  that  the  State  of 
Maryland,  the  Commonwealth  of 
Virginia  and  the  District  must  submit  an 
enforceable  commitment  to  perform  a 
MCR  as  described  here." 

As  part  of  the  commitment,  the  State 
should  commit  to  work  with  EPA  in  a 
public  consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 

For  serious  areas  requesting  an 
attaiiunent  date  extension  to  2005,  the 
States  and  the  District  must  have  an 
enforceable  commitment  to  perform  the 
MCR  following  the  2003  ozone  season 
and  to  submit  the  results  to  EPA  by  the 
end  of  the  review  year  (e.g.,  December 


31,  2003).  EPA  believes  that  an  analysis 
in  2003  would  be  most  robust  since 
some  or  all  of  the  regional  NOx 
emission  reductions  should  be  achieved 
by  that  date.  EPA  would  then  review  the 
results  and  determine  whether  any 
States  need  to  adopt  and  submit 
additional  control  measures  for 
purposes  of  attainment.  The  EPA  is  not 
requesting  that  States  commit  now  to 
adopt  new  control  measures  as  a  result 
of  this  process.  It  would  be 
impracticable  for  the  States  to  make  a 
commitment  that  is  specific  enough  to 
be  considered  enforceable.  Moreover, 
the  MCR  could  indicate  that  upwind 
States  may  need  to  adopt  some  or  all  of 
the  additional  controls  needed  to  ensure 
an  area  attains  the  standard.  Therefore, 
if  EPA  determines  additional  control 
measures  are  needed  for  attaiimient, 
EPA  would  determine  whether 
additional  emission  reductions  as 
necessary  from  States  in  which  the 
nonattainment  area  is  located  or  upwind 
States,  or  both.  The  EPA  would  require 
the  affected  State  or  States  to  adopt  and 
submit  the  new  measures  within  a 
period  specified  at  the  time.  The  EPA 
anticipates  that  these  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  110(k)(5}  and,  therefore,  the 
period  for  submission  of  the  measures 
would  be  no  longer  than  IB  months  after 
the  EPA  finding.  A  draft  guidance 
document  regarding  the  MCR  process  is 
located  in  the  docket  for  this  proposal 
and  may  also  be  found  on  EPA's  web 
site  at  http://www.epa.gov/ttn/scramy. 

O.  In  Summary,  What  Does  EPA  Expect 
to  Happen  With  Respect  to  Attainment 
Demonstrations  for  the  Metropolitan 
Washington  D.C.  1-Hour  Ozone 
Nonattainment  Area? 

The  following  table  shows  a  summary 
of  information  on  what  EPA  expects 
from  Maryland,  Virginia,  and  the 
District  of  Columbia  to  allow  EPA  to 
approve  the  1-hour  ozone  attainment 
demonstration  SBPs. 


Table  2.— Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  for  the  Washington 
Serious  Nonattainment  Area  in  Maryland,  Virginia  and  the  District  of  Columbia 


Req'd  no  later  ttian 


12/31/99 


Action 


Slates  submll  the  following  to  EPA: 
— motor  vehicle  emissions  budget' 

— Commitments  ^  or  realfirmation  of  a  previous  commitmenl  to  do  the  following: 
—Submit  in  July  2000  measures  Iw  addilional  emission  reductions  if  required  In  2005.^ 
— Submit  revised  SIP  &  motor  vehicle  emissions  budget  by  July  2000  if  additional  meas- 
ures (due  by  July  2000)  affect  the  motor  vehicle  emissions  inventory. 
—Submit  revised  SIP  &  motor  vehicle  emissions  budget  1  year  afler  MOBILES  issued.' 
— Perform  a  mid-course  review. 


' "  For  purpoftss  of  amfbnnity,  the  State  needs  a 
commitiDent  that  has  been  subject  to  public 
heariog.  If  the  State  has  submitted  a  commitoient 


ttiat  has  been  subject  to  public  hearing  and  that 
provides  fot  the  adoption  of  all  measures  necessary 
for  atlainmeol.  the  State  should  submit  a  letter  prior 


to  December  31 ,  1909,  amending  the  coaunilment 
to  include  the  MOL 
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Table  2.— Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  for  the  Washington 
Serious  Nonattainment  Area  in  Maryland,  Virginia  and  the  District  of  Columbia— Continued 


Req'd  no  later  than 


Action 


4/15/00 

Before  EPA  final  rulemaking  . 

7/1/00 ,„ 


— A  list  of  potential  control  measures  that  could  provide  additional  emission  reductions  if 
needed  in  2IX)5  ' 
Slates  submil  in  final  any  submissions  made  in  draft  by  12/31/99. 

States  submit  enforceable  commitments  for  any  atx)ve-mentioned  commitments  ttiat  may 
not  yet  have  been  subjected  to  putilic  heanng, 

— States  submit  final  rules  for  additional  measures  tor  emission  reductions  as  required  in 
the  attainment  demonstration  test. 

— State  revises  &  submits  SIP  &  motor  vehicle  emissions  budget  if  the  additional  meas- 
ures are  lor  motor  vehicie  emissions  category 

— States  revise  &  submit  SIP  &  motor  vehicle  emissions  budget  to  account  tor  Tier  2  re- 
ductions as  needed^ 

Within  1  yr  after  release  of  MOBILES  model I  States  submit  revised  SIP  &  motor  vehicle  emissions  budget  based  on  MOBILES 

12/31/03 j  States  submit  mid-course  review. 

'  Final  budget  preferable:  fwvvever,  if  public  process  is  not  yet  complete,  then  a  "dialt"  budget  (the  one  undergoing  public  pcooess)  may  be 
submitted  at  this  tirr^e  with  a  final  budget  by  4/15/00  However,  if  a  final  budget  is  significantly  different  from  ttte  draft  submitted  eatlier.  the  final 
budget  must  be  submitted  by  2/15/00  to  accommodate  the  90  day  processing  penod  poor  to  the  S/31/00  date  by  winch  EPA  must  find  ttie  motor 
vehicle  emissions  budget  adequate  Note  thai  the  budget  can  reflect  estimated  Tier  2  emission  reductions — see  memorandum  from  Lydia 
Wegman  and  Merrylin  Zaw-Mon.  "1-Hour  Ozone  Attainment  Demonstrations  and  Tier  2/Sullur  Rulemaking  ' 

^  As  provided  in  the  preamble  text,  the  State  may  clanty  by  letter  an  existir>g  commitment,  which  lias  l)een  subtect  to  putilic  heanng,  to  sutimii 
the  control  measures  needed  for  attainment.  If  the  State  has  not  yet  sutxnitted  such  a  commitment,  the  State  stiould  adopt  a  commitment  after 
public  hearing.  If  the  public  heanng  process  is  not  yet  complele.  then  draft  commitments  rnay  be  submitted  at  this  time.  The  final  commitment 
should  be  sul)mitted  no  later  than  4/15/00. 

3  Only  if  additional  rules  (except  Tier  2)  beyond  current  control  strategy  are  needed  in  2005 

*  The  revision  lor  MOBILE6  is  only  required  for  SIPs  that  include  ttie  effects  of  Tier  2.  Tfie  commitment  to  revise  tf>e  SIP  after  M08ILE6  rrvay 
t3e  sutxnitted  at  the  same  time  thai  the  state  submits  the  budget  that  includes  tt}e  effects  of  Tier  2  (no  later  than  7/1/00). 

'^The  State  is  not  required  to  commit  to  adopt  any  specific  measures  However,  if  the  Stale  does  not  do  so.  the  list  cannot  include  any  meas- 
ures that  place  limits  on  highway  construction 

^  If  the  state  submits  such  a  revision,  it  must  be  aixompanied  by  a  commitment  to  rsviae  tfie  SIP  and  motor  vehicle  emissions  tMjdget  1  year 
after  MOBILES  is  issued  (if  the  commitment  has  not  already  been  sutjmitted). 


E.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
documents  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  documents  and  their  location  on 
EPA's  web  site  are  listed  below:  these 
docimients  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Recent  Docimients 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Emissions, 
Monitoring,  and  /Vnalysis  Division,  Air 
Quality  Modeling  Group.  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram/. 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Plaimed  and  Other  Available  Control 
Measures."  Draft  Report.  November  3, 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP,  NC. 

3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations,"  from 
Merrylin  Zaw-Mon,  Office  of  Mobile 


Sources,  to  Air  Division  Directors, 
Regions  I- VI.  November  3. 1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
traqconf.htm. 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors,  Regions  I-VI,  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur  Rulemaking." 
NovemJjerS,  1999.  Web  site:  http:// 
www. epa.gov/oms/transp/tra  (iconf.htm. 

5.  Draft  Memorandum,  "  1-Hour 
Ozone  NAAQS — Mid-Coiu^e  Renew 
Guidance,"  From  John  Seitz.  Director, 
Office  of  Air  Quality  Planning  and 
Standards.  Web  site:  http:// 
www.epa.gov/ttn/ scram/. 

6.  Memorandum,  "Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  |ohn  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
llpgm.html. 

Previous  Documents 

1.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model,  EPA-450/4-91-013, 
(July  1991).  Web  site:  blip:// 
www.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA,  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  EPA- 


454/B-9&-007,  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  ""OSTEST"). 

3.  Memorandimi,  "Ozone  Attairunent 
Demonstrations,"'  from  Mary  D.  Nichols, 
issued  March  2. 1995.  Web  site:  http;/ 
/www.epa.gov/ttn/oarpg/tlpgm.html . 

4.  Memorandum,  "Bctension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  issued  July  16.  1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpR/tlpgm.hlml. 

5.  December  29,  1997  Memorandimi 
from  Richard  Wilson.  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMlO  NAAQS  " 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tl  pgm.html 

n.  EPA's  Review  and  Analysis  of  the 
District's,  Maryland's  and  Virginia's 
Submittals 

This  section  provides  a  review  of 
Maryland's,  Virginia's  and  the  District's 
submittals  and  an  analysis  of  how  these 
-  submittals  satisf)'  the  frame  work 
discussed  in  Section  I.  of  this  document. 

A.  Analysis  of  the  Local  Modeling  and 
Weight-of-E\idence 

The  following  is  a  summary  of  our 
analysis  of  the  local  modeling.  A  more 
detailed  description  of  the  District's  and 
the  state  submittals  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
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support  of  this  rulemaking  action.  A 
copy  of  tlie  TSD  is  available  upon 
request  from  the  EPA  Rogional  Office 
listed  in  the  Addresses  section  of  this 
document. 

1.  Analysis  of  the  Modeling  for  the 
Local  Modeling  Domain 

The  CAA  requires  that  serious  areas 
and  above  perform  photochemical  grid 
modeling  to  help  determine  the 
emission  reductions  of  VOC  and  (NOx) 
necessary  to  achieve  the  attainment  of 
the  1-hour  ozone  standard.  Maryland. 
Virginia  and  the  District  of  Columbia 
fulfilled  this  requirement  through  the 
VADEQ's  appUcation  of  the  Urban 
Airshed  Model,  Version  4  (UAM-PV)  for 
the  Washington  area  and  through  the 
use  of  the  modeling  results  from  the 
OTAG  application  of  the  Urban  Airshed 
Model.  Version  5  (UAM-V). 

The  ozone  attainment  demonstration 
for  the  Washington  area  contains  local 
scale  modeling  that,  other  than  the 
number  of  episodes  modeled,  fulfills 
EPA  recommended  modeling 
pr(x:edures.  Maryland,  Vii^nia  and  the 
District  modeled  two  episodes  rather 
than  the  three  recommended  by  EPA. 
EPA  modeling  guidance  requires  that  a 
total  of  three  episodes  be  modeled  from 
at  least  two  meteorological  regimes. 
Given  the  severe  nature  of  the  episodes 
modeled,  even  if  one  more  episode  was 
modeled,  the  two  episodes  that  were 
modeled  (July  15-16. 1991  &  July  ia-20, 
1991).  due  to  their  severity,  would  most 
likely  be  the  controlling  episodes  in  the 
determination  of  the  emission 
reductions  needed  in  the  Washington 
area  for  attainment.  The  two  episodes 
that  were  modeled  also  represent  the 
most  frequently  occurring 
meteorological  conditions  conducive  to 
high  ozone  in  the  Washington  area.  It 
should  be  pointed  out,  however,  that 
three  episodes  were  analyzed  in  the 
design  value  rollback  analysis 
performed  using  the  modeling  results 
&t)m  EPAs  NOx  SIP  Call  Supplemental 
Notice  of  Proposed  Rulemaking  (SNPR) 
(63  ra  25901,  May  11,  1998). 

When  the  1999  emission  inventory 
with  the  control  strategy  is  modeled, 
peak  ozone  concentration  is  reduced  by 
approximately  22  ppb  from  the  modeled 
peak  concentrations  in  the  1988  and 
1991  base  cases.  When  the  average 
modeled  ozone  reduction  is  applied  to 
the  peak  measured  concentration  for 
July  16  (137  ppb)  and  July  19  (132  ppb). 
the  resulting  concentrations  are  115  ppb 
and  110  ppb,  respectively  This 
indicates  attainment  for  these  days. 
However,  when  the  modeled  ozone 
reduction  is  applied  to  the  peak 
monitored  level  on  July  20  (178  ppb). 
the  restUting  concentration  is  156  ppb. 


Because  the  ozone  forming  potential 
rank  is  very  high  for  July  20. 1991  (13th 
most  severe  day  out  of  approximately 
the  last  50  years  with  an  average 
reoccurrence  of  once  every  4-5  years) 
this  type  of  day  is  not  likely  to  occur 
often  enough  to  be  a  major  causative 
factor  for  nonattainment.  especially 
since  the  emission  controls  modeled  in 
this  attainment  demonstration  should 
eliminate  ozone  exceedances  for  all  but 
the  most  meteorologically  severe  days. 

The  local  modeling  for  the 
Washington  area  over-predicts  ozone 
concentrations.  The  local  1991  base  case 
modeling  predicts  peak  concentrations 
in  the  Washington  area  of  167-198  ppb 
while  ozone  monitors  in  the  same  area 
during  the  same  time  period  show  peak 
concentrations  ranging  from  132  ppb  to 
178  ppb.  This  indicates  that  the  model 
is  over-predicting  the  actual  ozone 
concentrations  by  an  average  of  19%. 
When  model  over-prediction 
(approximately  19%)  is  accounted  for  in 
both  of  the  July  1991  episodes,  the  local 
scale  modeled  peak  concentrations 
become  120  ppb  for  July  16th.  Ill  ppb 
for  July  19th  and  142  ppb  for  July  20th. 
The  adjusted  peak  concentration  for  two 
oui  uf  the  three  primary  episode  days 
indicates  attainment.  The  adjusted 
concentration  for  July  20th  does  not 
indicate  attainment  at  142  ppb. 
However,  a  concentratioii  of  142  ppb  on 
July  20. 1991  is  only  5  ppb  greater  than 
the  concentration  that  would  be 
consistent  with  attaiimient  (137  ppb) 
according  to  EPA's  alternative 
attainment  test  guidance."*  Furthermore, 
when  the  area's  design  value  in  the  base 
modeling  period  (1991)  is  adjusted  for 
the  air  quality  improvement  predicted 
in  the  attainment  year  by  the  local-scale 
modeling  according  to  the  screening  test 
described  in  EPA's  guidance  entitled 
"Draft  Guidance  on  the  Use  of  Models 
and  Other  Analyses  in  Attainment 
Demonstrations  for  the  8-Hour  Ozone 
NAAQS  ".  the  result  is  a  1999  projected 
design  value  of  119  ppb.  These  local- 
scale  modeling  results  are  close  enough 
to  attainment  to  warrant  the 
consideration  of  weight-of-evidence 
arguments  that  support  the 
demonstration  of  attainment. 

2.  Weight  of  Evidence  (WOE)  Analyses 

A  WOE  determination  is  a  diverse  set 
of  technical  analyses  performed  to 
assess  the  confidence  one  has  in  the 
modeled  results  and  to  help  assess  the 
adequacy  of  a  proposed  strategy  when 
the  outcome  of  local  scale  modeling  is 
close  to  attainment. 


•"Guidance  on  Use  of  Modeled  Results  lo 
[)einQ0stnte  Aluinmenl  of  tlie  Ozone  NAAQ.S, 
EPA-454/B-95-007,  (|une  1996) 


The  District,  Maryland  and  Virginia 
provided  WOE  arguments  in  the 
attainment  demonstration  to  further 
corroborate  that  it  is  likely  their 
attainment  demonstrations  contained 
sufficient  local  measures  for  the 
Washington  area  to  attain  the  1-hour 
ozone  standard  by  the  statutory  date  of 
1999  but  for  transport. 

The  States  and  the  District  used  EPA- 
developed  design  value  adjustment 
factors  based  on  regional  scale  modeling 
performed  for  the  NOx  SIP  Call  SNPR. 
These  adjustment  factors  were  used  to 
adjust  the  1996  area  design  values.  The 
analysis  showed  all  area  adjusted  design 
values  below  the  level  needed  for 
attainment  (124  ppb).  To  provide 
additional  information,  the  EPA's 
design  value  adjustment  factors  were 
applied  to  the  1997  and  1998  area 
design  values,  again  resulting  in  all  area 
design  values  below  124  ppb. 

Because  the  local  modelmg  for  the 
Washington  area  showed  some  peak 
concentrations  above  levels  deemed 
consistent  with  attainment,  we 
conducted  an  analysis  to  determine 
what  additional  local  emission 
reductions,  if  any.  would  be  needed  to 
support  ozone  attainment  in  the 
Washington  area.  Our  analysis 
determined  that  the  Washington  area 
would  not  need  any  additional  emission 
reductions  beyond  those  contained  the 
area  attainment  demonstration  to  ensure 
attainment  of  the  ozone  NAAQS. 

3.  Attainment  Delay  Due  to  Transport 

Boundary  condition  sensitivity 
modeling  was  performed  for  the 
Washington  area  using  OTAG  Base  IC 
and  Run  1  boundary  conditions.  OTAG 
Base  IC  boundary  conditions  reflect  the 
boundary  conditions  that  will  result 
from  the  implementation  of  all  Clean 
Air  Act  mandated  controls.  OTAG  Run 
1  boundary  conditions  closely 
approximate  the  boundary  conditions 
that  will  result  from  CAA  measures  and 
the  additional  emission  reductions 
anticipated  from  the  NOx  SIP  Call.  The 
Washington  area  model  runs  with 
OTAG  Base  IC  boundary  conditions 
were  compared  to  the  runs  with  OTAG 
Run  I  boundary  conditions.  The  model 
run  writh  OTAG  Run  I  boundary 
conditions  show  a  5  to  10  ppb  reduction 
in  peak  ozone  concentrations  in  areas 
with  modeled  peak  concentrations 
above  124  ppb. 

A  5  to  10  ppb  increase  in  ozone 
concentrations  would  increase  projected 
design  values  based  upon  local 
modeling  over  124  ppb  and  would 
increase  future  predicted  exceedances 
well  beyond  the  range  consistent  with 
attainment.  The  District's.  Maryland's 
and  Virginia's  submittals  for  the 
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Washington  area  only  demonstrate 
attainment  of  the  1-hour  ozone  standard 
by  including  in  their  analysis  the 
reduction  of  ozone  and  ozone  precursor 
transport  that  will  result  from  regional 
NOx  controls. 

The  local  modeling  for  the 
Washington  area  showed  that  emission 
levels  in  Baltimore  affect  peak  ozone 
concentrations  in  the  Washington  area 
during  two  of  three  most  severe  episode 


days  modeled    The  Baltimore  area  has 
an  attainment  date  of  2005. 

B.  Analysis  of  Submittal  Against  EPA's 
Frame  Work  for  Proposing  Action  on  the 
Attainment  Demonstration  SIPs 

1 .  CAA  Measures  and  Measures  Relied 
on  in  the  Current  SIP  Submission 

Tables  3  through  6  contain  a  summary 
of  the  CAA  required  ozone  SIP  elements 
and  of  anv  additional  measures 


included  in  the  attaiimient 
demonstration.  Table  3  is  a  listing  of  the 
measures  or  CAA  requirements  that  are 
common  to  all  three  Washington  area 
jurisdictions.  Tables  4,  5  and  6  provide 
a  .summary'  of  additional  control 
measures  that  are  not  common  to  all 
three  jurisdictions.  These  Tables 
indicate  if  a  control  measure  was  pari  of 
the  modeling  demonstration  and  a 
summar>'  of  the  approval  or 
promulgation  status. 


Table  3.— Common  Control  Measures  in  the  1-Hour  Ozone  Attainment  Plans  for  the  Washington 

Nonattainment  Area 


Name  of  control  measure 


Type  of  measure 


Induded  in  local 
modeling 


Approval  status 


On-tKMfd  Refueling  Vapor  Recovery 

Federal  Motor  Vehicle  Control  program 

Federal  Non-road  Gasoline  Engines 

Federal  Non-road  Heavy  Duty  diesel  engines  . 

AIM  Surface  Coatings  

Consumer  &  commerctal  products 

Enhanced  Inspection  &  Maintenance  


NOx  RACT 


VOCRACTloSOIpy  

Stage  II  Vapor  Recovery  . 
Stage  I  Vapor  Recovery  .. 
Reformulated  Gasoline  —■ 


Clean  Fuel  Fleets  (CFF)  or  substitute 


National  Low  Emissnn  Vehicle  (NLEV) . 


Federal  rule 

Federal  rule 

Federal  rule 

Federal  rule 

Federal  mie 

Federal  rule 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
menl 

CAA  SIP  Require- 
ment. 

Slate  Opt-in  lo  fed- 
erat  program. 

CAA  SIP  Require- 
ment. 

Stale  opt-^ 


New  Source  Review „ — 

Base  Year  Emissions  Inventory  . 

15%  VOC  Reduction  Plan 

9%  rate  of  progress  plan 

Emissions  Statements 


Photochemical  Assessment  Monitoring  System 
(PAMS). 


CAA  SIP  Reqmie- 
n>ent 

CAA  SIP  Require- 
ment 

CAA  SIP  Require- 
ment. 

CAA  SIP  Flequire- 
ment 

CAA  SIP  Require- 
ment. 

CAA  Requirement 


Yes  . 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes  . 

Yes  . 

Yes  . 

Yes  . 

Yes  . 

Yes  . 

No... 


No. 


N/A  - 

WA1  

Ves» 

Ves» „... 

N/A 

H/A  


Promulgated  at  40  CFR  86. 

Promulgated  at  40  CFR  86  „ 

Promulgated  at  40  CFR  90 

Promulgaied  ai  40  CFR  89 

Pnxnulgated  ai  40  CFR  59  subpart  D 

Promulgated  at  40  CFR  59  subpart  C. 

SIP  approved— Virginia  &  the  Distnct  SIP  ap- 
proval pending — Maryland 

SIP  approval  pending--Maryland.  Virginia,  &  trte 
Distnct 

SIP  approved— Virginia  SIP  approval  pending- 
Maryland  &  the  District 

SIP  approved— Maryland  &  Virginia  SIP  ap- 
proval pending— the  Distnct. 

SIP  approved — Maryland  &  Virginia  SIP  ap- 
proval pending — Ihe  Disthct. 

Slale  opi-ins  approved  under  40  CFR  80  sut>pan 
D 

NLEV  SIP  submitted  as  a  CFF  substitule— Mary- 
land &  Virginia.  CFF  SIP  approval  pending — 
the  Distnct. 

Federal  program  promulgated  at  40  CFR  86  sut>- 
pan  R  State  opt-in  SIP  approval  pending — 
Maryland  &  Virginia:  the  Distnct  will  sut>mi1  py 
2/15/2000, 

SIP  approved — Virginia  &  ttie  District  SIP  ap- 
proval pending — Marytand. 

SIP  approved — Maryland.  Virginia  &  the  Distnct 

SIP  approved — trie  Distnct  SIP  approval  pend- 
ing—Maryland &  Virginia 

SIP  approval  pending — (dryland,  Virginia  4  Ihe 
Distncl 

SIP  approved — Maryland,  Virginia  &  Ihe  Distnct 

SIP  approved — Maryland.  Virginia  &  Ihe  Dtstnd. 


<  Does  not  produce  emission  reductions 

^Ttie  measures  used  to  demonstrate  rale  of  progress  were  modeled. 

Table  4.— Maryland  Control  Measures  in  the  1-Hour  Ozone  Attainment  Plan  for  the  Washington 

nonattainment  area 


Name  of  control  measure 

Type  of  measure 

Included  in  local 
modeling 

Approval  status 

State  Rule 

Yes 

Yes 

Yes -..._ 

Yes 

Yes 

Yes 

Yes 

SIP  approved 

Extend  State  VOC  Point  Source  Regulations  to 
25  tons/year  sources 

Surface  Cleaning/Degreasing  

Municipal  Landfills  

Open  Burning  Ban 

TCMs _ 

Graphic  Alls  

State  Rule  

Slate  Rule  

State  Rule  

State  Rule  

State  Rule  

State  Rule  

SIP  approval  pending. 

SIP  apfyoved 
State  plan  approved. 
SIP  approved 
SIP  approval  pending. 
SIP  approved 
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Table  4.— Maryland  Control  Measures  in  the  i-Houn  Ozone  Attainment  Plan  for  the  Washington 

NONATTAINMENT  AREA — Continued 


Name  of  control  measure 


Type  of  measure 


Beyond    HACT    reductions    from    large    poini  i  State  Initiative  . 
sources  o)  I40x 


Included  in  local 
modeling 


Yes  . 


Approval  status 


OTC  NO,  (UIOU  Phase  II— SIP  approval  pend- 
ing. 


Table  5.— Virginia  Control  Measures  in  the  1-Hour  Ozone  Attainment  Plan  for  the  Washington 

nonattainment  area 


Name  of  control  measure 


Type  of  measure 


Included  in  local 
modeling 


Approval  status 


Extend  State  VOC  Point  Source  Regulations  to 
25  tons/year  sources. 

Surface  Cleaning/Degreasing  

Municipal  Landfills  

Open  Burning  Ban 

TCMs   

Graphic  Arts  

Autobody  refinishing 


State  Rule  .. 

State  Rule  .. 
Federal  Plan 
State  Rule  ... 
State  Rule  ... 
State  Rule  ... 
Federal  rule 


Yes 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 


SIP  approval  pending. 

SIP  approval  pending. 

Federal  plan  promulgated  at  40  CFR  Part  62. 

SIP  approved. 

SIP  approval  pending. 

SIP  approved 

Promulgaled  at  40  CFR  59  subpart  B. 


Table  6.— District  of  Columbia  Control  Measures  in  the  1-Hour  Ozone  Attainment  Plan  for  the 

Washington  Nonattainment  Area 


Name  of  control  measure 


Type  of  measure 


Name  of  Control  Measure  or  SIP  Element 

Surface  Cteaning/Degreasing  

Graphic  Arts  

Autobody  refinishing 

Beyond  RACT  Reductions  at  large  point  source 
of  NOx 


Type  of  Measure 

State  Rule  

Stale  Rule  

Federal  mie 

State  initiative 


Included  in  local 
modeling 

Included  in  Local 
Modeling. 

Yes 

Yes 

Yes 

Yes 


Approval  status 


Adoption  and  Approval  Status 

SIP  approval  pending. 
SIP  approval  pending. 
Promulgated  at  40  CFR  59  subpart  B. 
State  rule  not  submitted. 


The  MDE.  VADEQ  and  DoH  have 
submitted  all  CAA  mandated  measures. 
Many,  but  not  all,  of  these  measures 
have  been  approved  to  date.  EPA  is 
proposing  approval  of  the  attainment 
demonstrations  for  the  Washington  area 
contingent  upon  SIP  approval  of  all 
CAA  required  measiues  and  other 
attainment  measiu'es  before  final 
approval  is  issued  for  the  attainment 
demonstration. 

The  District  has  not  submitted  an 
adopted  rule  for  the  1.8  TPD  of  NOx 
reduction  from  major  stationarj'  soiuces 
of  NOx  reduction  beyond  RACT  which 
iivas  relied  upon  in  the  modeling 
demonstration.  However.  Maryland  and 
Virginia  have  submitted  SIP  revisions 
for  an  opt-in  to  the  NLEV  program 
which  was  not  included  in  the  local 
modeling.  Maryland  and  Virginia  have 
quantified  that  this  measure  will 
provide  1.8  TPD  of  NOx  (plus  1.9  TPD 
of  VOC)  reductions  in  the  Washington 
area  by  1999.  Therefore,  the  three 
Washington  area  States  have  provided 
adopted  rules  for  all  the  reductions 
modeled  in  the  attainment 
demonstration.  EPA  believes  it  is 
reasonable  to  propose  to  approve  the 


attainment  demonstrations  and 
attainment  date  extension  requests  for 
the  Washington  area  provided  that  the 
States  adopt  and  submit  sufficient 
measures  to  demonstrate  that  2005 
emissions  considering  growth  will  be 
less  than  or  equal  to  the  1999  control 
strategy  levels.  Commitments  to  these 
measures  and  submission  of  adopted 
rules  will  have  to  confonn  to  the 
schedule  discussed  in  section  I.D  and 
Table  2  above. 

The  Virginia  attainment 
demonstration  included  a  commitment 
to  23.0  TPD  of  NOx  reductions  beyond 
RACT  and  beyond  that  contained  in  the 
local  modeling.  The  schedule  for  this 
measure  provided  in  Commonwealth's 
attainment  demonstration  SIP  is  past, 
and  thus.  EPA  can  not  propose  approval 
of  this  commitment  as  part  of  this 
action.  However,  because  this  measure 
was  not  included  in  the  local  modeling, 
under  the  framework  for  approval 
discussed  in  section  I.C  above.  EPA 
believes  that  the  lack  of  an  adopted  rule 
for  this  measure  does  not  preclude 
proposing  approval  of  the  Virginia  and 
other  States'  attainment  demonstrations 
for  the  Washington  area. 


EPA  is  proposing  to  approve  the 
attainment  demonstrations  and 
attainment  date  extension  requests  for 
the  Washington  area  provided  that: 
Virginia  can  demonstrate  that  a  rule  for 
NOx  reductions  beyond  RACT  is  not 
required  to  demonstrate  that  2005 
emissions  will  be  less  than  or  equal  to 
the  1999  control  strategy  levels  (a 
demonstration  that  the  rule  is  not 
required  must  accompany  an  adequate 
conformity  budget  which  is  discussed  in 
section  II. B3.  below),  or.  Virginia  must 
submit  a  revised  commitment  and 
adopted  rule  by  July  2000  in  accordance 
to  the  schedules  discussed  in  section  I. 
and  Table  2  above. 

2.  NOx  Reductions  Consistent  with  the 
Modeling  Demonstration 

Inside  the  Baltimore-Washington 
modeling  domain,  the  States  modeled 
only  the  measures  indicated  in  Tables  3 
through  6  above.  The  only  NOx 
measures  beyond  CAA  requirements 
was  additional  level  of  control  beyond 
RACT  at  large  stationary  soiux:es  of  NOx 
in  the  District's  and  Maryland's  portion 
of  the  Washington  area.  The  status  of  all 
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measures  was  discussed  in  the 
preceding  section  of  this  document. 

3.  Motor  Vehicle  Emissions  Budget 

The  EPA  has  found  that  the  motor 
vehicle  emissions  budgets  in  the 
attainment  demonstrations  ior  the 
Washington  area  submitted  by  the  MDE. 
the  DoH.  and  the  VADEQ  are  inadequate 
for  conformity  purposes. 

On  October  26. 1999.  Judith  M.  Katz. 
Director.  Air  Protection  Division.  EPA. 
Region  III.  sent  a  letter  to  Ms.  Ann  Marie 
DeBiase,  Director.  Air  and  Radiation 
Management  Administration.  Maryland 
Department  of  the  Environment:  Mr. 
Donald  Wambsgans,  Program  Manager. 
District  of  Columbia  Department  of 
Health.  Air  Quality  Division  and  Mr. 
John  Daniel.  Director.  Air  Program 
Coordination.  Virginia  Department  of 
Enviroiunental  Quality  indicating  that 
the  motor  vehicle  emissions  budgets  in 
their  attainment  demonstrations  were 
not  adequate  for  conformity  purposes. 

The  motor  vehicle  emission  budgets 
in  the  demonstrations  for  the 
Washington  area  were  not  found 
adequate  because  they  did  not  meet  all 
the  adequacy  requirements  in  the 
conformity  rule.  See  40  CFR 
93.118(e)(4).  EPA  made  this 
determination  for  the  following  reasons: 
the  budget  was  inconsistently 
identified:  the  budget  was  based  upon 
outdated  enhanced  I/M  control 
parameters:  and  there  is  no  budget  for 
the  requested  extension  year  of  2005. 
The  following  paragraphs  provide  a 
summary  of  each  of  these  findings,  of 
the  corrective  action  required  and  of 
EPA's  proposed  action. 

Inconsistent  identification:  The  motor 
vehicle  emissions  budget  are  not  clearly 
identified  and  precisely  quantified  as 
required  by  40  CFR  93.118(e)(4)(iii). 
One  portion  of  the  attainment 
demonstration  SIP  submission  shows 
the  area's  1999  budget  in  total  tons  per 
day  is:  196.8  tons  per  day  for  VOC  and 
123;5  tons  per  day  for  NOx.  However  in 
another  portion  of  the  attainment 
demonstration  SIP.  the  motor  vehicle 
emissions  budget  is  identified  as  199.2 
tons  per  day  for  VOC  and  123.3  tons  per 
day  for  NOx- 

Outdated  enhanced  I/M  program 
parameters:  The  current  motor  vehicle 
emissions  budget  is  inadequate  because 
the  budget  was  set  assuming  parameters 
inconsistent  with  the  current  enhanced 
I/M  programs  and  thus  is  not  consistent 
with  the  control  measiues  in  the 
submitted  SIP  revisions  as  required  by 
40CFR93.118(e)(4)(iv). 

No  budget  for  2005:  The  motor 
vehicle  emissions  budget  when 
considered  together  with  all  other 
emissions  sources  are  not  consistent 


with  applicable  requirements  for 
attainment  by  2005  as  required  by  40 
CFR  93.118(e)(4)(iv).  EPA  is  proposing 
in  today's  action  that  the  attainment 
demonstrations  for  the  Washington  area 
contains  sufficient  local  reductions  to 
achieve  attainment  by  1 999  and  to 
extend  the  attainment  date  to  2005  due 
to  transport.  However,  the  attainment 
demonstrations  for  the  Washington  area 
do  not  contain  an  adequate  motor 
vehicle  emissions  budget  for  2005. 

Before  EPA  can  fully  approve  the 
attainment  demonstration  and 
attainment  date  extension  to  2005, 
Maryland,  Virginia  and  the  District  must 
submit  SIP  rerisions  to  amend  the 
attaimnent  demonstrations  for  the 
Washington  area  that  contain  adequate 
motor  vehicle  emissions  budget  for 
2005.  In  addition,  EPA  is  proposing,  in 
the  alternative,  to  disapprove  the 
attairunent  demonstration  SIPs  for  those 
nine  areas  if  Mar>iand,  Virginia  and  the 
District  do  not  submit  motor  vehicle 
emissions  budget  for  the  Washington 
area  that  EPA  can  find  adequate  bv  May 
31,2000, 

As  discussed  in  section  I.C. 3  above,  a 
motor  vehicle  emissions  budget  is  the 
estimate  of  motor  vehicle  emissions  in 
the  attainment  year  that  when 
considered  with  emissions  fiom  all 
other  sources  is  consistent  with 
attainment.  The  attainment 
demonstrations  for  the  Washington  area 
contain  levels  of  modeled  emissions 
that  EPA  concludes  demonstrate 
attainment  once  transport  from  upwind 
areas  is  addressed.  The  basis  for  this 
conclusion  will  not  be  altered  if  the 
Washington  area  States  can  demonstrate 
that  the  level  of  nonattainment  area 
emissions  in  2005  is  equal  to  or  less 
than  the  1999  control  strategy  levels 
contained  in  the  attainment 
demonstrations  considering  growth. 
Thus.  Maryland.  Virginia  and  the 
District  can  demonstrate  that  revised 
motor  vehicle  emissions  budgets  for 
2005  in  an  amendment  to  their 
attainment  demonstrations  for  the 
Washington  area  are  adequate  by 
showing  that  overall  emissions 
including  the  revised  motor  vehicle 
emissions  budget  when  considered  with 
emissions  from  all  other  sources  are  less 
than  the  1999  control  strategy  levels. 

Emissions  generating  activities 
generally  grow  over  time.  However, 
emissions  levels  from  mobile  source 
categories  may  actually  decrease 
between  1999  and  2005  due  to  the 
effects  of  replacement  of  vehicles  with 
older  engines  with  new  vehicles  and 
due  to  the  new  control  programs  listed 
in  Tables  7  and  8  below.  Tables  7  and 
8  list  measures  that  will  no)  and  will, 
respectively,  affect  the  motor  vehicle 


emissions  budget.  Table  7  includes 
measures  that  were  not  pari  of  the 
attaimnent  demonstrations  because  the 
implementation  dates  are  after  1 999  and 
will  contribute  to  attairmient  in  2005. 
Table  8  lists  the  measures  that  will 
contribute  to  attainment  in  2005  and 
that  will  affect  the  budget  and  indicates 
if  each  measure  was  included  in  the 
1 999  motor  vehicle  emissions  budget  or 
in  the  local  scale  modeling.  (Several  of 
these  measures  could  not  be  included  in 
the  1999  budget  because  the 
implementation  dates  are  after  1999.) 
EPA  has  interpreted  the  general 
adequacy  criteria  with  respect  to  the  1- 
hour  ozone  attainment  demonstrations 
to  require  the  motor  vehicle  emissions 
budgets  to  include  the  effects  of  all 
motor  vehicle  controls,  including 
federal  measures  and  the  mobile  source 
control  measures  assumed  in  the  NOx 
SIP  Call,  that  will  be  in  place  in  the 
attainment  year,  or  in  the  case  of  a 
serious  area  requesting  an  attainment 
date  extension,  in  place  during  the 
requested  extension  year.'"  Therefore, 
the  revised  motor  vehicle  emissions 
budgets  presumptively  must  include  all 
currently  promulgated  federal  measures 
and  state  SIP  measures  and  opt-ins 
shown  in  Table  8  with  the  exception  of 
Clean  Fuel  Fleets  (CFF)  See  section 
11. B. 4  below  for  discussion  concerning 
the  incorporation  of  the  proposed  Tier 
2  standards  into  the  motor  vehicle 
^missions  budgets. 

Virginia  and  Maryland  each  have 
submitted  an  NLEV  SIP  revision  as  a 
substitute  for  CFF  For  the  Mar>land 
and  Virginia  components  of  the  motor 
vehicle  emissions  budget  NLEV  must  be 
used  as  in  lieu  of  CFF.  The  District  has 
submitted  an  adopted  CFF  SIP.  but  in  a 
December  16. 1998  letter,  requested  the 
use  of  fMLEV  as  a  substitute  for  CFF. 
EPA  has  not  acted  on  the  December  16. 
1998  request  because  EPA  has  not 
received  an  NLEV  SIP  from  the  District 
The  motor  vehicle  emissions  budget 
must  include  NLEV  in  the  District's 
component  of  the  revised  motor  vehicle 
emissions  budget,  but  need  not  include 
CFF  if  the  District  submits  an  adopted 
NLEV  SIP  revision  with  the  rerised 
motor  vehicle  emissions  budget  in 
accordance  with  the  schedule  specified 
in  sections  I.C.  and  I.D:  otherwise,  the 
District  must  include  CFF  as  well  as 
NLEV  in  the  District's  component  of  the 
revised  motor  vehicle  emissions  budget. 
Because  CFF  is  a  required  SIP  element 
for  serious  areas,  the  District  must 
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provide  a  SIP  revision  consisting  of  an 


adopted  NLEV  program  in  order  to 
replace  a  required  SIP  element. 


TAffl-E  7.— Additional  Nonroad  Mobile  Source  Control  Measures  Contributing  to  Attainment  of  the  1-Houb 
Ozone  NAAQS  in  the  Washington  Nonattainment  Area  in  2005 


Name  ol  control  measure 


Type  of  measure 


Included  in  local 
modeling 


Adoption  and  approval  status 


Marine  Engine  Standards  .. 
Railroad  Engine  StarxJards 


Federal 
Federal 


No. 
No. 


Promulgaled  at  40  CFR  91 
Promulgated  al  40  CFR  92. 


Table  8.— On-Road  Mobile  Source  Contttol  Measures  Contributing  to  Attainment  of  the  1-Hour  Ozone 
NAAQS  in  the  Washington  Nonattainment  Area  in  2005 


Control  measure                                 lmplen)entalion 

year 

In  local  modeling 
demonstration? 

In  the  1999  motor  vehicle 

emissions  budget 

Federal  Motor  Vehicle  Control  Program  (FMVCP) 

Tien  

Tier  2  

High  enhanced  m  (CAA  Mandate) 

Reformulated  Gasoline  (Stale  OpI-in) 

Phase  1  

1994  

2004. 

1997  

1995 

rwr  1  FMVCP  only 

Yes 

Phase  1  only 

No -.... 

No 

No 

Tier  1  FMVCP  only 

Yes 

Phase  1  only 

No. 
No. 
No. 

Phase  II  

1998  

1999  

2004  

Clean  Fuel  Fleets  (CAA  Mandate)  

National  Low  Emissions  Vehicles  (NLEV)  

Federal  Heavy-duty  Diesel  Vehicle  (HDV)  2  gm 
std 

If  additional  emission  reductions 
beyond  those  in  the  attainment 
demonstration  or  those  listed  in  Tables 
7  and  8  are  required  in  2005  then 
Maryland.  Virginia  and  the  District  will 
need  to  submit  a  commitment  for  the 
purposes  of  determining  the  motor 
vehicle  emissions  budget  adequate  and 
rules  for  these  measures.  Any  such 
adopted  measures  must  provide  for 
implementation  as  expeditiously  as 
practicable,  but  no  later  than  the  date  by 
which  the  upwind  reductions  needed 
for  attainment  will  be  achieved. 

Conrniitment  to  measures  needed  to 
attain  the  1  -hour  ozone  NAAQS. 
Maryland.  Virginia  and  the  District  each 
has  previously  committed  to  adopting 
additional  control  measures  as 
necessary  to  attain  the  one-hour  ozone 
NAAQS  as  discussed.  The  District. 
Maryland,  Virginia  made  these 
commitments  as  part  of  SIP  revisions 
that  were  submitted  on  November  3. 
1997.  December  24.  1997  and  December 
19. 1997.  respectively.  EPA  believes  for 
the  purposes  of  determining  the  motor 
vehicle  emissions  budget  adequate  that 
Maryland.  Virginia  and  the  District  each 
already  has  a  commitment  to  adopt  any 
needed  additional  measures,  but  we 
need  reaffirmation  by  letter  from  DoH, 
MDE  and  VADEQ  that  the  intent  of  the 
existing  commitment  meets  all  the 
conditions  as  stated  in  section  I.C, 
above.  EPA  needs  to  receive  this 
reaffirmation  letter  by  December  31. 
1999.  If  Maryland,  Virginia  or  the 
District  does  not  reaffirm  by  December 


31. 1999,  that  its  existing  commitment 
to  adopt  additional  measures  as 
necessary  to  reach  attainment  is 
consistent  within  the  framework  of  this 
action,  then  EPA  will  be  unable  to 
determine  the  area  has  an  adequate 
conformity  budget.  Final  adopted  rules 
for  these  additional  control  measures 
must  be  submitted  by  |uly  1 .  2000  in 
order  to  allow  EPA  to  promulgate  its 
approval  of  the  revision  by  November 
2000. 

Motor  vehicle  emissions  budget  and 
EPA 's  proposed  action:  The  EPA  is 
proposing  to  approve  the  attainment 
demonstration  SIP  revisions  for  the 
Washington  area  if  the  State  of 
Maryland.  Commonwealth  of  Virginia 
and  the  District  of  Columbia  correct  the 
deficiencies  that  cause  the  motor 
vehicle  emissions  budget  to  be 
inadequate.  In  the  alternative.  EPA  is 
proposing  to  disapprove  the  attainment 
demonstration  if  by  May  31.  2000.  EPA 
has  not  made  a  determination  that  the 
attainment  demonstration  SIP  revisions 
for  the  Washington  area  contains  an 
adequate  motor  vehicle  emissions 
budget.  Because  many  States  may 
shortly  be  submitting  revised 
demonstrations  with  revised  motor 
vehicle  emission  budgets.  EPA  is 
providing  a  60  day  comment  period  on 
this  proposed  rule.  If  the  Stale  of 
Maryland.  Commonwealth  of  Virginia 
and  the  District  of  Columbia  submit  a 
revised  attainment  demonstration  with  a 
corrected  motor  vehicle  emissions 
budget  for  2005.  EPA  will  place  the 


revisions  in  the  docket  for  this 
rulemaking  action  and  will  post  a  notice 
on  EPA's  website  at  wwrw.epa.gov/oms/ 
traq.  By  posting  notice  on  the  website. 
EPA  will  also  initiate  the  adequacy 
process. 

4.  Tier  2/Sulfur  Program  Benefits 

EPA  concludes  that  based  on  the 
modeling  and  WOE  that  the  Washington 
area  would  not  need  any  additional 
emission  reductions  beyond  those 
contained  the  area  attainment 
demonstration  to  ensure  attainment  of 
the  ozone  NAAQS  by  1999.  but  for 
transport.  EPA  also  concludes  that  the 
attainment  demonstrations  for  the 
Washington  area  collectively  have 
sufficient  local  measures  to  have 
demonstrated  attainment  by  1999.  but 
that  the  area  could  not  attain  due  to 
transport  from  other  areas. 

However,  as  discussed  in  section 
I1.B.3  above.  Maryland.  Virginia  and  the 
District  must  amend  the  attainment 
demonstrations  to  include  an  adequate 
conformity  budget  for  2005 

Like  other  areas  that  rely,  in  pari  or 
in  full,  on  Tier  2  reductions  in  order  to 
demonstrate  attainment,  the  Washington 
area  attainment  demonstration  may 
have  to  be  revised  by  July  1.  2000,  to 
estimate  the  effects  of  Tier  2  according 
to  our  policy.  It  must  be  revised  if  some 
or  all  of  the  Tier  2  reductions  are  used 
to  demonstrate  that  nonattainment  area 
emissions  in  2005  are  equal  to  or  less 
than  the  1 999  control  strategy  levels 
contained  in  the  attainment 
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demunstratinns  or  are  used  to  sot  the 
motor  vehicle  emissions  budget. 

However,  the  Washington  area  may 
use  some  of  EPA's  Tier  2/Sulfur 
program  credit  for  other  purposes.  The 
States  and  the  District  must  calculate 
the  amount  of  the  Tier  2/Sulfur  credit 
that  the  Washington  area  needs  to  show 
the  overall  2005  emissions  levels  are 
less  than  the  1999  control  strategy 
levels.  If  they  choose  to  use  less  Tier  2/ 
Sulfur  credit  than  indicated  by  this 
calculation,  then  these  States  and  the 
District  will  have  to  adopt  additional 
measures  to  ensure  the  necessary 
reductions  are  achieved.  The  States  and 
the  District  would  need  to  submit 
adopted  rules  for  this  amount  of 
additional  emission  reduption  by  no 
later  than  July  1.  2000.  in  order  to  allow 
EPA  to  promulgate  its  approval  of  the 
revision  by  November  2000. 

Revisions  to  the  motor  vehicle 
emissions  budget  and  the  attainment 
demonstration  when  EPA  issues  the 
MOBILES  model.  Maryland.  Virginia 
and  the  District  each  has  previously 
committed  to  adopting  additional 
control  measures  as  necessary  to  attain 
the  one-hour  ozone  NAAQS  as 
discussed  in  the  preceding  section  II. C. 3 
of  this  document.  EPA  believes  for  the 
purpose.s  of  determining  the  motor 
vehicle  emissions  budget  adequate  thai 
Maryland.  Virginia  and  the  District  each 
already  has  a  commitment  to  adopt  any 
needed  additional  measures,  but  we 
need  reaffirmation  from  DoH.  MDE  and 
VADEQ  that  the  intent  of  the  existing 
commitment  meets  all  the  conditions  as 
stated  in  section  I.C  of  this  action 
including  revising  the  mobile  vehicle 
emissions  budget  when  EPA  issues  the 
MOBILE6  model.  EPA  needs  to  receive 
this  reaffirmation  by  December  31. 1999 
as  discussed  in  section  I.C.  above.  If 
Maryland.  Virginia  or  the  District  does 
not  reaffirm  by  December  31,1 999,  that 
its  existing  commitment  to  adopt 
additional  measures  as  necessary  to 
reach  attainment  is  consistent  within 
the  framework  of  this  action,  then  EPA 
will  be  imable  to  determine  the  area  has 
an  adequate  conformity  budget.  The 
commitment  to  revise  the  SIP  after 
MOBILE6  may  be  submitted  at  the  same 
time  that  the  state  submits  the  budget 
that  includes  the  effects  of  Tier  2  (no 
later  than  July  1,2000). 

5.  Additioiral  Mea.sures  To  Further 
Reduce  Emissions  To  Support  the 
Attainment  Test 

EPA  has  concluded  that  the 
attainment  demonstrations  for  the 
Washington  area  collectively  have 
sufficient  local  measures  to  have 
demonstrated  attainment  by  1999  but 
did  not  attain  due  to  transport  from 


other  areas.  The  area  may  need 
measures  beyond  those  in  the  plan  in 
order  to  show  that  2005  emissions  are 
less  the  1999  control  strategy  level  as 
discussed  in  section  II. B. 3  above.  EPA 
believes  that  for  the  purposes  of 
additional  measures  and  determining 
the  motor  vehicle  emissions  budget 
adequate,  Maryland,  Virginia  and  the 
District  have  each  already  submitted  a 
commitment  to  adopt  any  needed 
additional  measures.  However,  wo  need 
reaffirmation  from  DoH.  MDE  and 
VADEQ  that  the  intent  of  their  existing 
commitments  meet  all  of  the 
requirements  discussed  in  section  1.C.5 
of  this  document.  If  Maryland.  Virginia 
or  the  District  does  not  reaffirm  by 
December  31,  1999,  thai  its  existing 
commitment  to  adopt  additional 
measures  is  consistent  within  the 
framework  of  this  action,  then  EPA  will 
be  unable  to  determine  that  the  area  has 
an  adequate  conformity  budget. 

6.  Mid-Course  Review 

In  accordance  with  the  provisions  of 
section  I.C.6,,  above,  EPA  must  receive 
an  enforceable  commitment  or  a 
reaffirmation  of  a  previous  enforceable 
commitment  to  include  a  mid-course 
review  from  each  of  the  three 
Washington  area  States  before  their 
attainment  demonstrations  can  be 
approved. 

As  discussed  in  section  1I.C.3  of  this 
document.  EPA  believes  for  the 
purposes  of  the  MCR  and  determining 
the  motor  vehicle  emissions  budget 
adequate  that  Maryland.  Virginia  and 
the  District  each  already  has  a 
commitment  to  adopt  any  needed 
additional  measures  to  attain  the  1-hour 
ozone  NAAQS.  but  we  need 
reaffirmation  from  DoH.  MDE  and 
VADEQ  that  the  intent  of  the  existing 
commitment  meets  all  the  conditions  as 
stated  in  section  I.C  of  this  action 
including  amending  the  commitment  to 
include  the  MCR.  If  Maryland,  Virginia 
or  the  District  does  not  reaffirm  by 
December  31,  1999.  that  its  existing 
commitment  is  consistent  within  the 
framework  of  this  action,  then  EPA  will 
be  unable  to  determine  the  area  has  an 
adequate  conformity  budget. 

7.  Attainment  Date  Delays  Due  to 
Transport 

The  Washington  area  has  been 
identffied  as  a  downwind  area  affected 
by  transport  from  upwind  areas  in  other 
States  that  significantly  contribute  to 
nonattainment  in  the  Washington  area 
and.  in  the  case  of  Maryland's  portion 
of  the  Washington  area,  from  upwind 
area.  Baltimore,  in  the  same  State  with 
a  later  attainment  date  of  2005. 


Maryland.  Virginia  and  the  District 
have  adopted  all  local  measures 
required  under  the  area's  current 
classification. 

The  Washington  area  attainmrmt 
demnnstration  and  attainment  date 
extension  request  will  he  approvable 
once: 

(1)  Maryland.  Virginia  and  the  District 
adopt  and  submit  adequate  confrjrmity 
budgets  for  2005  as  discussed  in  section 
1I.C.3  and  n.C.4  above;  and 

(2)  Mar>'land.  Virginia  and  the  District 
submit  and  EPA  approves  adopted 
addition.il  local  measures  needed,  if 
any.  to  demonstrate  that  emissions  in 
2005  will  not  exceed  the  projected 
emissions  for  1999  (these  measures 
must  be  implemented  as  expeditiously 
as  practicable,  but  no'later  than  the  date 
by  which  the  upwind  reductions  needed 
for  attainment  will  be  achieved):  and 

(3)  Maryland.  Virginia  and  the  District 
adopt  and  submit  the  enforceable 
commitments  or  reaffirmation  of  an 
existing  enforceable  commitment  in 
accordance  with  the  schedules  in  Table 
2  of  section  I.D  of  this  document. 

m.  What  Are  the  Consequences  of  Stale 
Failure? 

This  section  explains  the  CAA 
consequences  of  State  failure  to  meet 
the  time  frames  and  terras  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan  submitted  by 
the  Slate.  (We  are  using  the  phrase 
"failure  to  submit  "  to  cover  both  the 
situation  whore  a  State  makes  no 
submission  and  the  situation  where  the 
Slate  makes  a  submission  that  we  find 
is  incomplete  in  accordance  with 
section  110(k)(I)(B)  and  40  CFR  part  51, 
Appendix  V.)  For  purposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  failure  to  submit.  Thus,  the 
description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  State's  submission 

A.  What  Are  the  CAA  s  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP, 
such  as  the  attainment  demonstration 
SIPs.  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  Slate 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPA's  sanctions  regidations.  40 
CFR  52.31.  the  first  .sanction  would  be 
2:1  offsets  for  sources  subject  to  the  new 
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source  review  requirements  under 
section  173  of  the  CAA.  If  the  State  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  1 10(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

B.  What  Are  the  CAA  s  FIP  Pmvisions  if 
a  State  Fails  To  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda,  EPA 
recognired  that  States  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  above.  EPA 
provided  for  Stales  to  submit  the 
attainment  demonstration  SIPs  in  two 
phases.  In  June  1996.  EPA  made 
findings  that  ten  States  and  the  District 
of  Columbia  had  failed  to  submit  the 
phase  I  SIPs  for  nine  nonattainment 
areas.  61  FR  36292  (July  10.  1996).  hi 
addition  on  May  19. 1997.  EPA  made  a 
similar  finding  for  Pennsylvania  for  the 
Philadelphia  area.  62  FR  27201. 

In  July  1998.  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FTP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8.  1999. 

IV.  Proposed  Action 

A.  The  District  of  Columbia 
1.  Proposed  Approval 

EPA  is  proposing  to  approve  the 
District  of  Columbia's  attainment 
demonstration  SIP  revision  for  the 
Washington  area  which  was  submitted 
on  April  24, 1998  and  supplemented  on 
October  27.  1998.  and  to  approve  a 
request  for  an  attainment  date  extension 
from  November  15, 1999  to  November 
15.  2005.  for  the  Washington  area,  if  the 
following  actions  occur  in  accordance 
with  the  schedules  in  section  I.D,  Table 
2: 


(1)  The  District  adopts  and  submits  an 
adequate  motor  vehicle  emissions 
budget. 

(2)  The  District  submits  a  list  of 
control  measures  that,  when 
implemented,  would  be  expected  to 
provide  sufficient  additional  emission 
reductions  to  ensure  nonattainment  area 
emissions  in  2005  are  equal  to  or  less 
than  the  1999  control  strategy  levels 
contained  in  the  attainment 
demonstrations  considering  growth  as 
discussed  in  n.B.3.  The  District  need 
not  commit  to  adopt  any  specific 
measures  on  its  list  at  this  time,  but  if 

it  does  not  do  so,  it  must  identify 
sufficient  additional  emission 
reductions  to  ensure  nonattainment  area 
emissions  in  2005  are  equal  to  or  less 
than  the  1999  control  strategy  levels 
with  the  submitted  motor  vehicle 
emissions  budget.  These  measures  may 
not  involve  additional  limits  on 
highway  construction  beyond  those  that 
could  be  imposed  under  the  submitted 
motor  vehicle  emissions  budget. 

(3)  The  District  adopts  and  submits  a 
rule{s)  for  the  NOx  reductions 
consistent  with  the  modeling 
demonstration:  NLEV:  and  additional 
emission  reductions  needed,  if  any.  to 
ensure  nonattainment  area  emissions  in 
2005  are  equal  to  or  less  than  the  1999 
control  strategy  levels. 

(4)  The  District  adopts  and  submits  an 
enforceable  commitment,  or 
reaffirmation  of  existing  enforceable 
commitment  to  do  the  following: 

(a)  Submit  measures  by  July  1 ,  2000 
for  additional  emission  reductions,  if 
any.  as  required  to  ensure 
nonattainment  area  emissions  in  2005 
are  equal  to  or  less  than  the  1999  control 
strategy  levels  as  discussed  in  section 
U.B.3. 

(b)  Submit  a  revised  SIP  and  motor 
vehicle  emissions  budget  by  July  1 ,  2000 
if  additional  measures  affect  the  motor 
vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  and  motor 
vehicle  emissions  budget  1  year  after 
MOBILE6  issued. 

(d)  Perform  a  mid-course  review. 

2.  Proposed  Disapproval-in-the- 
Altemative 

EPA  is  also  proposing,  in  the 
alternative,  to  disapprove  this  SIP 
revision,  if  any  of  the  actions  listed  in 
IV.A.l.  above,  do  not  occur  in 
accordance  with  the  schedules  in 
section  I.D,  Table  2. 

B.  State  of  Maryland 

1 .  Proposed  Approval 

EPA  is  proposing  to  approve  the  State 
of  Maryland's  attainment  demonstration 
SIP  revision  for  the  Washington  area 


which  was  submitted  on  April  29. 1998 
and  supplemented  on  August  17. 1998, 
and  to  approve  a  request  for  an 
attainment  date  exten.sion  from 
November  15,  1999  to  November  15, 
2005.  for  the  Washington  area,  if  the 
following  actions  occur  in  accordance 
with  the  schedules  in  section  I.D.  Table 
2: 

(1)  Maryland  adopts  and  submits  an 
adequate  motor  vehicle  emissions 
budget. 

(2)  Maryland  submits  a  list  of  control 
measures  that,  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reductions  to 
ensure  nonattainment  area  emissions  in 
2005  are  equal  to  or  less  than  the  1999 
control  strategy  levels  contained  in  the 
attainment  demonstrations  considering 
growth  as  discussed  in  II.B.3.  The  State 
need  not  commit  to  adopt  any  specific 
measures  on  its  list  at  this  time,  but  if 

it  does  not  do  so,  it  must  identify 
sufficient  additional  emission 
reductions  ensure  nonattainment  area 
emissions  in  2005  are  equal  to  or  less 
than  the  1999  control  strategy  levels 
with  the  submitted  motor  vehicle 
emissions  budget.  These  measures  may 
not  involve  additional  limits  on 
highway  construction  beyond  those  that 
could  be  imposed  under  the  submitted 
motor  vehicle  emissions  budget. 

(3)  Maryland  adopts  and  submits  a 
rule(s)  for  additional  emission 
reductions  needed,  if  any.  to  ensure 
nonattainment  area  emissions  in  2005 
are  equal  to  or  less  than  the  1999  control 
strategy  levels. 

(4)  Maryland  adopts  and  submits  an 
enforceable  commitment,  or 
reaffirmation  of  existing  enforceable 
commitment  to  do  the  following: 

(a)  Submit  measures  by  July  1 .  2000 
for  additional  emission  reductions,  if 
any,  as  required  to  ensure 
nonattainment  area  emissions  in  2005 
are  equal  to  or  less  than  the  1999  control 
strateg>'  levels  as  discussed  in  section 
II.B.3. 

(b)  Submit  a  revised  SIP  and  motor 
vehicle  emissions  budget  by  July  1 .  2000 
if  additional  measures  affect  the  motor 
vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  and  motor 
vehicle  emissions  budget  1  year  after 
MOBILE6  issued. 

(d)  Perform  a  mid-course  review. 

2.  Proposed  Disapproval-in-the- 
Altemative 

EPA  is  also  proposing,  in  the 
alternative,  to  disapprove  this  SIP 
revision,  if  any  of  the  actions  listed  in 
IV.B.l.  above,  do  not  occur  in 
accordance  with  the  schedules  in 
section  I.D,  Table  2. 
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C  Commonwealth  of  Virginia 
1 .  Proposed  Approval 

EPA  is  proposing  to  approve  the 
Commonwealth  of  Virginia's  attainment 
demonstration  SIP  revision  for  the 
Washington  area  which  was  submitted 
on  April  29. 1998  and  supplemented  on 
August  IB,  1998,  and  to  approve  a 
request  for  an  attainment  date  extension 
for  the  Washington  area  from  November 
15. 1999  to  November  15.  2005.  if  the 
following  actions  occur  in  accordance 
with  the  schedules  in  section  I.D.  Table 
2: 

(1)  Virginia  adopts  and  submits  an 
adequate  motor  vehicle  emissions 
budget. 

(2)  Virginia  submits  a  list  of  control 
measures  that,  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reductions  to 
ensure  nonattainment  area  emissions  in 
2005  are  equal  to  or  less  than  the  1999 
control  strategy  levels  contained  in  the 
attainment  demonstrations  considering 
growth  as  discussed  in  II.B.3.  The 
Commonwealth  need  not  commit  to 
adopt  any  specific  measures  on  its  list 
at  this  time,  but  if  it  does  not  do  so.  it 
must  identify  sufficient  additional 
emission  reductions  to  ensure 
nonattainment  area  emissions  in  2005 
are  equal  to  or  less  than  the  1999  control 
strategy  levels  with  the  submitted  motor 
vehicle  emissions  budget.  These 
measures  may  not  involve  additional 
limits  on  highway  construction  beyond 
those  that  could  be  imposed  under  the 
submitted  motor  vehicle  emissions 
budget. 

(3)  Virginia  adopts  and  submits  a 
rulels)  for  additional  emission 
reductions  needed,  if  any,  to  ensure 
nonattainment  area  emissions  in  2005 
are  equal  to  or  less  than  the  1999  control 
strategy  levels. 

(4)  Virginia  adopts  and  submits  an 
enforceable  commitment,  or 
reaffirmation  of  existing  enforceable 
commitment  to  do  the  following: 

(a)  Submit  measures  by  July  1.  2000 
for  additional  emission  reductions,  if 
any,  as  required  to  ensure 
nonattainment  area  emissions  in  2005 
are  equal  to  or  less  than  the  1999  control 
strategy  levels  as  discussed  in  section 
II.B.3. " 

(b)  Submit  a  revised  SIP  and  motor 
vehicle  emissions  budget  by  July  1,  2000 
if  additional  measures  affect  the  motor 
vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  and  motor 
vehicle  emissions  budget  1  year  after 
MOBILE6  issued. 

(d)  Perform  a  mid-coune  review. 


2.  Proposed  Disapproval-in-the- 
.■\ltemative 

EPA  is  also  proposing,  in  the 
alternative,  to  disapprove  this  SIP 
revision,  if  any  of  the  actions  listed  in 
IV.C.l,  above,  do  not  occiur  in 
accordance  with  the  schedules  in 
section  ID.  Table  2. 

EPA  is  soUciting  public  comments  on 
the  issues  discussed  in  this  document 
and  any  other  relevant  issues  regarding 
the  attainment  demonstration  for  the 
Washington  ^^rea.  These  comments  will 
bo  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  this  document.  A  more 
detailed  description  of  the  state 
submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866.  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  13045 
Executive  Order  13045.  entitled 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulator\'  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  final  rule  is  not  subject  to 
Executive  Order  1 3045  because  it  does 
not  involve  decisions  intended  to 
mitigate  enviroiunental  health  and 
safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 


substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessar>*  to  pay  the  direct  compliance 
costs  inctured  by  the  tribal 
goverrunents.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPAs  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  represcntalivi's  of  Indian  tribal 
governments  "t"  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today"s  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132.  Federalism 
(64  FR  43255.  August  10, 1999).  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership) 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"'  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  Slates, 
on  the  relationship  between  the  national 
govemmenl  and  the  Slates,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."'  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  Slate  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  thai  has  federalism 
implications  and  thai  preempts  Stale 
law  unless  the  Agency  consults  with 
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State  and  local  olGcials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantia] 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  because  it  merely 
approves  a  State  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  .Mr  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  stale 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SlPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  110  and  subchapter  I,  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
af^er  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  State-enforceability  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore,  I  certify  that 
the  proposed  disapproval  would  not 


have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  aimual  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not,  in  and  of  itself 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  Maryland,  the 
Commonwealth  of  Virginia  or  the 
District  of  Columbia  each  of  which  is 
not  a  small  government. 

G.  National  Technolog}'  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA. 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 


impractical.  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  nn  the  One-Hour  Ozone 
attainment  demonstration  SIP  revisions 
submitted  by  Maryland.  Virginia  and 
the  District  does  not  require  the  public 
to  perform  activities  conducive  to  the 
use  of  VCS. 

List  of  Subiects  in  40  CFR  Part  5Z 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Authority:  42  U.S.C.  7401  nl  seq. 

Dated:  Novemtier  30. 1999. 
Thomas  C.  Vollaggio, 
.\cting  Regional  .Administrator.  Region  III. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(GA-47-200002:  FRL-6S02-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia: 
Approval  of  Revisions  to  the  Georgia 
State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  the  ground-level  1-hour  ozone 
attainment  demonstration  State 
implementation  plan  (SIP)  for  the 
Atlanta  nonattainment  area  submitted 
by  the  Georgia  Environmental 
Protection  Division  (GAEPD)  on  October 
28.  1999,  and  supplemented  on 
November  23, 1999.  provided  the  State 
follows  through  on  certain 
commitments  discussed  in  this  notice. 
The  November  23  supplemental 
information  includes  a  clarification  of 
the  commitments  discussed  in  this 
notice  and  an  updated  sbonfall 
calculation.  The  discussion  in  this 
notice  with  respect  to  the  shortfall  is 
based  on  the  supplemental  information. 
The  November  22  submittal  meets  the 
completeness  criteria  for  parallel 
processing  therefore  EPA  is  proposing 
approval  based  on  this  information  as 
well  as  the  October  28  submittal.  Wo  are 
also  proposing,  in  the  alternative,  to 
approve  in  pari  and  disapprove  in  pari 
this  demonstration,  if  EPA  concludes 
that  the  motor  vehicle  emissions  budget 
submitted  by  the  State  is  not  consistent 
with  attainment  and  therefore 
inadequate,  or  the  State  does  not  fulfill 
commilmeols  to  submit  the  rules  to 


achieve  additional  emission  reductions, 
establish  enforceable  requirements  for 
nitrogen  oxides  (NOx)  and  volatile 
organic  compound  (VOC)  reasonably 
available  control  technology  (RACT)  on 
major  sources  outside  the 
nonattainment  area,  and  revise  Georgia's 
low  sulfur  fuel  rule  to  address  the 
enforcement  and  waiver  issues  in 
accordance  with  EP,^  guidance.  EPA  is 
also  proposing  to  approve  revisions 
Georgia's  Rules  for  Air  Quality  and  to 
extend  the  attainment  date. 
DATES:  Written  comments  must  be 
received  on  or  before  February  14.  2000. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Scott  M.  Mariin  at  the 
EPA,  Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Region  4.  Air  Planning  Branch,  61 
Forsyth  Street,  SW..  Atlanta.  Georgia 
30303-8960. 
Air  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International 
Parkway,  Suite  120.  Atlanta,  Georgia 
30354.  Telephone  (404)  363-7000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Martin  at  (404)  562-9036. 
SUPPt.EMENTARY  INFORMATION:  This 
section  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
ozone  attainment  demonstration  SIP 
submittal  for  the  Atlanta  nonattainment 
area. 
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I.  Background  Infbnnatioo 

A.  What  is  the  Basis  for  the  State's 
Attainment  Demonstration  SIP? 

1 .  CAA  Requirements 

The  Clean  Air  Act  as  amended  in 
1990  (CAA)  requires  EPA  to  esUblish 
national  ambient  air  quality  standards 
(NAAQS  or  standards)  for  certain 
widespread  pollutants  that  cause  or 
contribute  to  air  pollution  that  is 
reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979,  EPA  promulgated 
the  1-hour  0.12  parts  per^illion  (ppm) 
ground-level  ozone  standard.  44  FR 
8202  (Feb.  8,  1979).  Ground-level  ozone 


is  not  emitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NO\)  and  volatile  organic  compounds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  ground-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  1-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm. 
An  area  is  violating  the  standard  if  over 
a  consecutive  throe-year  period,  more 
than  three  exceedances  are  expected  to 
occur  at  any  one  monitor.  The  CAA.  as 
amended  in  1990,  required  EPA  to 
designate  as  nonattainment  any  area 
that  was  violating  the  1-hour  ozone 
standard,  generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4):  56  FR  56694  (Nov.  6, 1991). 
The  CAA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 
The  design  value  is  the  4th  highest 
ozone  value  over  the  relevant  3  year 
period  at  the  violating  monitor  with  the 
highest  ozone  levels. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  dale.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  were  required  to  attain  the 
1-hour  standard  by  November  15.  1999 
and  severe  areas  are  required  to  attain 
by  November  15,  2005  or  November  15. 
2007.  The  Atlanta  ozone  nonattainment 
area  is  classified  as  serious  and  its 
attainment  date  was  November  15.  1999. 
The  area  does  not  have  three  years  of  air 
quality  data  with  three  or  less  expected 
exceedances  at  every  monitor.  The  State 
has  requested  an  attainment  date 
extension  pursuant  to  the  EPA  policy 
discussed  in  section  I.A.3. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA,  serious  and  severe  areas  were 
required  to  submit  by  November  15, 
1994  demonstrations  of  how  they  would 
attain  the  Ihour  standard  and  how  they 
would  achieve  reductions  in  VOC 
emissions  of  9  percent  for  each  three- 
year  period  until  the  attainment  year 
(rate-of-progress  or  ROP).  (In  some 
cases,  NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions.)  Today,  in  this 


proposed  rule,  EPA  is  proposing  action 
on  the  attainment  demonstration  SIP 
submitted  by  the  GAEPD  for  the  Atlanta 
ozone  nonattainment  area.  EPA  has 
already  approved  the  State's  9  Percent 
ROP  plan  for  reductions  from  1996- 
1999.  In  addition,  elsewhere  in  this 
Federal  Register.  EPA  is  today 
proposing  to  take  action  on  nine  other 
serious  or  severe  1-hour  ozone 
attainment  demonstration  and.  in  some 
cases,  ROP  SIPs.  The  additional  nine 
areas  are  Greater  Connecticut  (CT). 
Springfield  (Western  Massachusetts) 
(MA),  New- York-North  New  Jersev-Long 
Island  (NY-NJ-CT).  Baltimore  (MD). 
Philadelphia-Wilmington-Trenlon  (PA- 
N)-DE-MD).  Metropolitan  Washington. 
DC  (DC-MD-VA).  Milwaukee-Racine 
(WI),  Chicago-Gary-Lake  County  (IL-IN), 
and  Houston-Galveston-Brazoria  (TX) 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measures  necessar)'  to  achieve  those 
reductions,  .\nother  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  Stales  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  or 
regionally  significant  roadways  on 
attainment  of  the  standard.  As  described 
in  section  176(c)(2)(A),  attainment 
demonstrations  necessarily  include  the 
estimates  of  motor  Vehicle  emissions 
that  are  consistent  with  attainment, 
which  then  act  as  a  budget  or  ceiling  for 
the  purposes  of  determining  whether 
transportation  plans,  programs,  and 
projects  conform  to  the  attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  Stales,  in  1995  EP.\  recngiuzed  that 
many  States  in  the  eastern  half  of  the 
United  States  could  nol  meel  the 
November  1 994  time  fr^ime  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 
VOCs  in  upwind  Stales  (and  the  ozone 
formed  by  these  emissionsi  affected 
these  nonattainment  areas  and  the  full 
impact  of  this  effect  had  nol  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2.  1995.  Man'  D  Nichols. 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
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submittals.'  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)- 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  hames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  Jime  1997.  the  OTAG  concluded 
and  provided  EPA  writh 
recommendations  regarding  ozone 
transport.  The  OTAG  generally 
concluded  that  transport  of  ozone  and 
the  precursor  NOx  is  significant  and 
should  be  reduced  regionally  to  enable 
States  in  the  eastern  half  of  the  cotmtry 
to  attain  the  ozone  NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29. 1997 
memorandum.  Richard  Wilson,  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attaiiunent 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1)  evidence 
that  the  appUcable  control  measures  in 
subpart  2  of  part  D  of  title  1  of  the  CAA 
were  adopted  and  implemented  or  were 
on  an  expeditious  course  to  being 
adopted  and  implemented:  (2)  a  list  of 
measures  needed  to  meet  the  remaining 
ROP  emissions  reduction  requirement 
and  to  reach  attainment:  (3)  for  severe 
areas  only,  a  commitment  to  adopt  and 
iiubmit  target  calculations  for  post-1999 
ROP  and  the  control  measures  necessary 
for  attainment  and  ROP  plans  through 
the  attainment  year  by  the  end  of  20(X) '; 


1  Memorandum.  "Ozone  AHainment 
Demonstralionji."  issued  March  2.  IMS.  A  copy  of 
ttifl  memorandum  may  be  fouod  on  EPA's  web  site 
at  httpMwww.epa.gov/ttn/oarpg/ttpffw.htint. 

'  hMm  from  Mary  A.  Gade,  Director.  SUI«  of 
Ultnois  Environmental  Protection  Agency  to 
Eovlnionieotal  Council  of  Stales  [EOOSlMembers. 
dated  April  13. 1995. 

*  (Severe  areas  onlyl  In  general,  a  commitment  (or 
Mvere  areas  to  adopt  by  liecember  2000  the  control 
measures  necessary  for  attainment  and  ROP  plans 
through  the  attiiinment  year  applies  to  aov 
additlooal  measures  that  were  not  otherwise 
required  to  he  submitted  earlier  (For  example,  this 
memorandum  was  not  intended  to  allow  States  to 
delay  submission  of  measures  required  under  the 
CAA.  such  as  inspection  and  maintenance  (1/M) 
programs  or  reasonable  available  control  technology 
(RACTI  regulations,  required  at  an  earlier  time.) 
Thus,  this  commitment  applies  to  any  control 
measures  or  emission  reductions  on  which  the  State 
relied  for  purposes  of  the  modeled  attaiomeni 
demonstration  or  for  ROP.  To  the  extent  iStatol  has 
relied  on  a  cummitmeni  to  sutHnit  these  meajiures 
by  December  2000  for  the  Inamel  nonattainment 
area.  EPA  is  proposing  a  conditional  approval  of  the 
area's  attainment  demonstration  Some  severe  areas 


(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attainment:  and  (5)  evidence  of  a 
public  hearing  on  the  State  submittal.' 
This  submission  is  sometimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attaiiunent  and  identification  of  the 
measures  needed.  Thus.  State 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997.  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  Sutes 
and  the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attaiiunent  and  maintenance 
of  the  1-hour  standard  because  they  did 
not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7, 1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27. 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call. 

3.  Attainment  Date  Delays  Due  to 
Transport 

On  July  16. 1998,  EPA's  then  Acting 
Assistant  Administrator.  Richard 
Wilson,  issued  a  guidance 
memorandum  intended  to  provide 
further  relief  to  areas  affected  by  ozone 
transport.'  The  memorandum 
recognized  that  many  moderate  and 
serious  nonattainment  areas  are  affected 
by  transported  pollution  from  either  an 
upwind  area  in  the  same  State  with  a 
higher  classification  and  later 
attainment  date,  and/ or  from  an  upwind 
area  in  another  State  that  is  significantly 
contributing  to  the  downwind  area's 
nonattainment  problem.  The  policy 
recognized  that  some  downwind  areas 
may  be  tmable  to  meet  their  own 


submitted  the  actual  adopted  control  measures  and 
are  not  relying  on  a  commitroeQI. 

'Memorandum.  "Guidance  for  Implementing  the 
I-Hour  Ozone  and  Pre-Existing  PM  10  NAAQS." 
issues  December  29.  1997.  A  copy  of  this 
memorandum  may  be  found  on  EPA's  web  site  at 
http://www.epa.go%/ttnyoarpg/tlpgm.html. 

^Memorandum.  'Extension  of  Attainmetit  Dates 
for  Downwind  Transport  Areas."  issued  July  16. 
1998.  This  memorandum  is  applicable  to  both 
iDoderate  and  serious  ozone  nonattainment  areas.  A 
copy  of  this  policy  may  be  found  on  EPA's  web  site 
at  bttp:y/www.«po.gpv/ttn/oarpg/tipgm  html. 


attainment  dates,  despite  doing  all  that 
was  required  in  their  local  area,  because 
an  upwind  area  may  not  have  adopted 
and  implemented  all  of  the  controls  that 
would  benefit  the  downwind  area 
through  control  of  transported  ozone 
before  the  downwind  area's  attainment 
dale.  Thus,  the  policy  provided  that 
upon  a  successful  demonstration  that  an 
upwind  area  has  interfered  with 
attainment  and  that  the  downwind  area 
is  adopting  all  measures  required  for  its 
local  area  "  for  attainment  but  for  this 
interference,  EPA  may  grant  an 
extension  of  the  downwind  area's 
attainment  date.'  Once  an  area  receives 
an  extension  of  its  attainment  date 
based  on  transport,  the  area  would  no 
longer  be  subject  to  reclassification  to  a 
higher  classification  and  subject  to 
additional  requirements  for  failure  to 
attain  by  its  original  attainment  date 
provided  it  was  doing  all  that  was 
necessary  locally. 

A  request  from  the  State  of  Georgia  for 
such  an  extension  of  the  attainment  date 
for  the  Atlanta  ozone  nonattainment 
area  to  2003  and  EPA's  proposed 
response  is  discussed  in  this  action. 

4.  Time  Frame  for  Taking  Action  on 
Attainment  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998: 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA,  EPA  is  required  to 
approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  beUeves  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and, 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register.  EPA  is 
proposing  to  lake  action  on  the  10 


^  Local  area  measures  would  Include  all  of  the 
measiues  within  the  local  modeling  domain  that 
were  relied  on  for  purposes  of  the  modeled 
attainment  demonstration. 

'The  paticy  provides  that  the  area  must  meet  four 
criteria  to  receive  an  attainment  date  exteosion.  In 
Summary,  the  area  must:  (1)  be  identified  as  a 
downwind  area  affected  by  transport  from  either  an 
upwind  aree  in  the  same  State  with  a  later 
attainment  date  or  an  upwind  area  in  another  State 
that  significantly  contributes  to  downwind 
nonattainment:  (2)  submit  an  approvnble  attainment 
demonstration  with  any  necessary,  adopted  local 
measures  and  with  an  attainment  date  that  reflects 
when  the  upwind  reductions  will  occur:  (3)  adupl 
all  local  measures  required  under  the  area's  current 
classification  and  any  additional  measures 
necessary  to  demonstrate  attainment;  and  (4) 
provide  that  it  will  implement  all  adopted  measures 
as  expeditiously  as  pracUcable.  but  no  later  than  the 
date  hy  which  the  upwind  reductions  needed  for 
attainment  will  be  achieved. 
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serious  and  severe  1-hour  ozone 
attainment  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dales  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 

5.  Options  for  Action  on  a  Stale's 
Attainment  Demonstration  SIP 

Depending  on  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  ttsday,  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
from  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  State's  plan 
submission.  CAA  section  llO(k).  The 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way. 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
from  the  date  of  EPA's  final  conditional 
approval. 

'The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attainment.  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enforceable 
because,  if  the  State  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  to  submit 
additional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 
State's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  State  by  letter  thai  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 


submits  control  measures  that  EPA 
determines  are  complete  or  that  are 
deemed  complete.  EPA  will  determine 
through  rulemaking  whether  the  State's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally.  EPA  has  recognized  that  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus.  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infoasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  Demonstmlion? 

The  EPA  provides  that  States  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment."  In  order  to 
have  a  complete  modeling 
demonstration  submission,  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1.  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  anahiical  method 
EPA  determines  to  be  as  effective.  The 
photochemical  grid  model  is  set  up 
using  meteoro!ogif:al  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  abiUty  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 


■Ttie  EPA  issued  guidance  ui^the  air  quatity 
modeling  that  is  used  to  demonstrate  attainment 
with  the  t-hour  ozone  NAAQS.  See  US  EPA. 
(1991).  Guideline  for  Regulatorv  Appliaitlon  of  the 
Llrban  Airshiid  Model.  EPA-tSOM-ll-ol  3.  (July 
1991).  A  ropy  mjiv  be  found  on  EP.^■$  web  siteat 
http://www.cpB.gov/ttn/scram/  (file  name: 
'^^^MRE(;  I  SeealsoUS  EPA,  (199e).  Guidance 
on  Use  of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA-454/B-9S- 
007.  dune  1996)  A  copy  may  be  found  on  EPA's 
web  site  at  bllp://www .epa.gov/ttn/scram/  (file 
name:  "03TESTI. 


nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  jjpper  limit  above  the 
NAAQS  permitted  imder  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS.  an  optional  weight  of 
evidence  determination.  whitJi 
incorporates  but  is  not  limited  to  other 
analyses  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  Stale  must  develop  and  implement 
a  modeling  protticol.  'The  modeling 
protocol  describes  the  methods  and 
pr(K:edures  to  be  used  in  conducting  the 
modeling  analyses  and  pro\ides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  local  agencies. 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  lo  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e.. 
days  in  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e..  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  botmdary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  cxintrol 
measiuiss  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorolog>'.  and  land/ 
water  interfaces  Fifth,  ihe  Stale  needs 
to  generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  State 
needs  to  verifv'  that  the  model  is 
properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  lo  generate  air  quality 
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estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  concentrations  in  all  grid 
cells  for  the  attainment  year  to  the  level 
of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  al  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the  1- 
hoiu-  ozone  NAAQS:  a  deterministic  test 
or  a  statistical  test. 

The  deterministic  test  requires  the 
State  to  compare  predicted  1-hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day  '  to  the  attaiiunent  level  of 
0.124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm,  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If. 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
very  extreme  day.  the  statistical  test 
provides  that  a  prediction  above  0. 124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attaiiunent  of  the 
standard.  (The  form  of  the  1-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm,  0.130  ppm.  0.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
exceedances  of  the  ozone  standard  at 
various  concentrations  is  equated  to  the 
severity  of  the  modeled  day.  The  upper 
limit  generally  represents  the  maximiftn 
ozone  concentration  observed  at  a 
location  on  a  single  day  and  it  would  be 
the  only  reading  above  the  standard  that 
would  be  expecied  to  occiu'  no  more 
than  an  average  of  once  a  year  over  a 
three-year  period.  Therefore,  if  the 
maximum  ozone  concentration 
predicted  by  the  model  is  below  the 
acceptable  upper  limit,  in  this  case 
0.136  ppm,  then  EPA  might  conclude 


■•The  initial,  ■ramp-up"  day»  for  e«<:li  episode  are 
exiJuded  bom  tills  detannlnatioa. 


that  the  modeled  attaiiunent  test  is 
passed.  Generally,  exceedances  well 
above  0.124  ppm  are  very  unusual  at 
monitoring  sites  meeting  the  NAAQS. 
Thus,  these  upper  limits  are  rarely 
substantially  higher  than  the  attainment 
level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  To  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State 
can  rely  on  and  EPA  will  consider 
factors  such  as  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis:  other  modeled  outputs,  e.g., 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quality  trends; 
estimated  emissions  trends;  analyses  of 
monitored  air  quality  data:  the 
responsiveness  of  the  model  predictions 
to  further  controls;  and,  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  pas-sing  to 
conclude  that  other  evidence  besides  an 
attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 

The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 


the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed  in 
Section  C.6. 

C.  What  Is  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  or 
conditionally  approve  the  1-hour 
attainment  demonstration  SIPs.  These 
elements  are  listed  below  and  lihen 
described  in  detail. 
— CA,\  measures  and  measures  relied 
on  in  the  modeled  attainment 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the 
State  relied  on  in  the  SIP  submission 
for  attainment  and  ROP  plans  on 
which  EPA  is  proposing  to  take  action 
today. 
— NOx  reductions  affecting  boundary 

conditions. 
— Motor  vehicle  emissions  budget.  A 
motor  vehicle  emissions  budget 
which  can  be  determined  by  EPA  to 
be  adequate  for  conformity  purposes. 
— Tier  2/Sulfur  program  benefits  where 
needed  to  demonstrate  attainment. 
Inclusion  of  reductions  expected  from 
EPA's  Tier  2  tailpipe  and  low  sulfur- 
in-fuel  standards  in  the  attainment 
demonstration  and  the  motor  vehicle 
emissions  budget. 
— In  certain  areas,  additional  measures 
to  further  reduce  emissions  to  support 
the  attainment  test.  Additional 
measures  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region  (OTR),  or  locally 
(intrastate)  in  individual  .States. 
— Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether 
the  adopted  control  measures  are 
sufficient  to  reach  attainment  by  the 
area's  attainment  date,  or  that 
additional  control  measures  are 
necessary. 

1 .  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  States  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
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from  their  1990  emissions  levels  in 
order  to  attain,  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  under  the  CAA  to  attain  the 
1-hour  ozone  NAAQS. 

In  addition,  the  State  may  have 
included  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measvires  necessary  to  achieve 
ROP  through  the  attainment  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  SUte's  SIP,  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  following  table  presents  a 
summary  of  the  Ci\A  requirements  that 
need  to  be  met  for  each  serious 
nonattainment  area  for  the  1-hour  ozone 
NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  measures  that 
States  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  the  table.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attainment,  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA  section 
182(c)(2)  (for  serious  areas)  or  (d)  (for 
severe  areas).  With  submittal  of  the 
attainment  demonstration  on  October 
28,  1999,  the  State  of  Georgia  has 
submitted  all  of  the  requirements  for  a 
serious  ozone  nonattainment  area. 

C/VA  Requirements  for  Serious 

AREAS 

—New  Source  Review  (NSR)  for  VOC  and 
NOx.  trKludtng  an  offset  ratio  of  1.2:1  and 
a  major  VOC  and  NOx  source  cutoff  of  50 
tons  per  year  (tpy) 

— Reasonable  Available  Control  Tectinology 
(RACT)  lor  VOC  and  UO% ' 

— E/ihanced  Inspection  and  Maintenance  (1/ 
M)  program  for  vehicles 

—15  percent  VOC  emission  reduction  plans 

— Emissions  inventory 

— Emission  statements  rule 

— Attainment  demonstration 

—9  percent  ROP  plan  through  1999 

—Clean  fuels  program  or  substitute 

— Enhanced  monilonng  Photochemical  As- 
sessment Monitonng  Stations  (PAMS) 

— Stage  II  vapor  recovery 

'  Unless  the  area  has  in  effect  a  NOx  waiver 
under  section  182(t).  Atlanta  is  not  such  an 
area. 


2.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27, 
1998,  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  by  September 
30, 1999.  The  NOx  SIP  call  is  intended 
to  reduce  emissions  in  upwind  Stales 
that  significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
States  must  regulate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  three-judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  call 
rule  requiring  States  to  submit  rules  by 
September  30,  1999. 

The  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut, 
Springfield  MA,  New  York-North  New 
)ersey-Long  Island  (NY-N|-CT), 
Baltimore  MD,  Philadelphia- 
Wilmington-Trenton  (PA-NI-DE-MD), 
Metropolitan  Washington,  D.C.  (DC-MD- 
VA),  Atlanta  GA,  Milwaukee-Racine  WI, 
and  Chicago-Gar\'-Lake  County  (IL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA  s  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainment  areas  at  their  boundaries. 
For  purposes  of  developing  attainment 
demonstrations.  States  define  local 
modeling  domains  that  include  both  the 
nonattainment  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  1-hoiu- 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States;  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore.  EPA  believes  it  is  appropriate 


to  allow  States  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  call  in 
areas  outside  the  local  1-hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  call  within  their 
State  but  outside  of  the  modeling 
domain.  States  must  also  adopt  control 
measures  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan. 

Accordingly,  States  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
with  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  assumed  by  the  State  inside  the 
local  modeling  domain '"  for  purposes 
of  the  modeled  attainment 
demonstration  must  be  adopted  and 
submitted  as  part  of  the  Slate's  1-hour 
attainment  demonstration  SIP.  It  is  only 
for  reductions  occurring  outside  the 
local  modeling  domain  that  States  may 
assume  implementation  of  NOx  SIP  call 
measures  and  the  resulting  boimdar>' 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 

The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  fr^om  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP,  as  described  by  CAA  section 
1 76(c)(2)(A).  For  transportation 
conformity  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 


'"For  the  purpose*  of  this  documenL  "local 
modeling  domain"  is  lypltjtily  an  urtian  scalp 
domnia  with  honzonta)  dimensions  less  than  about 
:i(X)  kin  on  a  side,  horizontal  grid  rt>sulution  less 
than  or  equal  to  5  n  5  Ijn  nr  finer.  The  domaui  is 
idi^e  etlou^h  to  ensure  that  emissions  .-iccurrinK  al 
8  am  in  the  doraain's  center  are  still  within  the 
dnmain  »!  s  pm  tile  same  day.  If  recinniiation  of  the 
nonattainment  area's  ptwious  day's  emissions  Is 
Ijeliei'ed  to  conlrilntle  lo  an  observed  prtiblem.  the 
domain  in  targe  enough  lo  charactenzc  this. 
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of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  &om  the 
attainment  demonstration.  Therefore. 
EPA  is  proposing  to  disapprove  the 
attainment  demonstration  SIPs  for  those 
nine  areas  if  the  States  do  not  submit 
motor  vehicle  emissions  budgets  that 
EPA  can  find  adequate  by  May  31. 
2000.'  I  In  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May. 
States  should  submit  a  budget  no  later 
than  December  31,  1999.'-  If  an  area 
does  not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformity  purposes  by  May  31. 
20OO.  EPA  plans  to  take  final  action  at 
that  time  disapproving  in  full  or  in  part 
the  area's  attainment  demonstration. 
The  emissions  budget  should  reflect  all 
the  motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e..  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

The  EPA  is  currently  reviewing  the 
motor  vehicle  emissions  budgets 
submitted  by  the  GAEPD  on  October  28. 
1999.  for  adequacj-.  Therefore  EPA  is 
proposing  in  the  jtemative  to 
disapprove  in  part  the  attainment 
demonstration  for  the  Atlanta  area  by 
May  31.  1999.  if  the  submitted  motor 
vehicle  emissions  budgets  are  found  to 
be  inadequate  by  EPA.  To  be  found 
adequate,  the  emissions  budget  should 
reflect  all  the  motor  vehicle  control 
measures  contained  in  the  attainment 
demonstration,  i.e.,  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

4.  Tier  2/Sulfur  Program  Benefits 

The  attainment  date  GAEPD  has 
requested  if  before  the  implementation 
of  Tier  2  and  therefore  Tier  2  is  not 
assumed  for  attainment. 


"For  wvere  anas.  EPA  will  deunnlno  Ifas 
adoquacy  of  the  emissiooa  budgeu  associated  with 
the  post-19^  ROP  plans  once  the  States  submit  the 
target  calculations,  which  are  due  no  later  than 
December  2000 

'  -  A  final  budget  is  prefnnKl;  but.  If  the  .State 
pubUc  hearing  process  is  not  yet  complete,  then  the 
draft  budget  for  public  hearing  may  be  submitted. 
The  adequacy  process  generally  takes  at  least  90 
days.  Therefbr*.  in  order  for  EPA  to  complete  the 
adequacy  process  no  later  than  the  end  of  May.  EPA 
must  have  by  February  15.  2000,  the  final  budget 
or  a  draft  that  is  substantially  similar  lo  what  the 
final  budget  will  he.  The  State  must  submit  the  final 
budget  by  April  IS.  20OO 


5.  Additional  Measures  To  Further 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
attainment  demonstrations  for  New 
York-North  New  Jersey-Long  Island: 
Baltimore:  Philadelphia-Wilmington- 
Trenton;  Houston;  and  Atlanta,  even 
considering  the  Tier  Il/Sulfur  program 
reductions  and  the  WOE.  will  not 
achieve  attainment  without  the 
application  of  additional  emission 
control  measures  to  achieve  additional 
emission  reductions.  Thus,  for  each  of 
these  areas.  EPA  has  identified  specific 
tons  per  day  emissions  of  NOx  and/or 
VOC  that  must  be  reduced  through 
additional  control  measures  in  order  to 
demonstrate  attainment  and  to  enable 
EPA  to  approve  the  demonstration.  The 
need  for  additional  emission  reductions 
is  generally  based  on  a  lack  of  sufficient 
compelling  evidence  that  the 
demonstration  shows  attainment  at  the 
current  level  of  adopted  or  planned 
emission  controls.  'This  is  cUscussed  in 
detail  below  for  the  Atlanta  ozone 
nonattainment  area.  The  method  used 
by  EPA  to  calculate  the  amount  of 
additional  reductions  is  described  in  a 
technical  support  document  located  in 
the  record  for  this  proposed  rule. 
Briefly,  the  methotl  makes  use  of  the 
relationship  between  ozone  and  its 
precvirsors  (VOC  and  NOx)  to  identify 
additional  reductions  that,  at  a 
minimum,  would  bring  the  model 
predicted  future  ozone  concentration  to 
a  level  at  or  below  the  standard.  The 
relationship  is  derived  by  comparing 
changes  in  either  (1)  the  model 
predicted  ozone  to  changes  in  modeled 
emissions  or  (2)  observed  air  quality  to 
changes  in  actual  emissions. 

The  EPA  is  not  requesting  that  States 
perform  new  photochemical  grid 
modeling  to  assess  the  full  air  quality 
impact  of  the  additional  measures  that 
would  be  adopted.  Rather,  as  described 
above,  one  of  the  factors  that  EPA  can 
consider  as  part  of  the  WOE  analysis  of 
the  attaiiunent  demonstration  is 
whether  there  will  be  additional 
emission  reductions  anticipated  that 
were  not  modeled.  Therefore,  EPA  will 
consider  the  reductions  &om  these 
additional  measures  as  part  of  the  WOE 
analysis  if  the  State  adopts  the  measures 
or.  as  appropriate,  submits  an 
enforceable  commitment  to  adopt  the 
measures. 

As  an  initial  matter,  for  areas  that 
need  additional  reductions,  the  State 
must  submit  a  commitment  to  adopt 
additional  control  measures  to  meet  the 
level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
For  purposes  of  conformity,  if  the  State 
submitted  a  commitment,  which  has 


been  subject  to  public  hearing,  to  adopt 
the  control  measures  necessary  for 
attainment  and  ROP  through  the  area's 
attainment  date  in  conformance  with 
the  December  1997  Wilson  poUcy,  the 
State  will  not  need  an  additional 
commitment  at  this  time.  However,  the 
state  will  need  to  amend  its 
commitment  by  letter  to  provide  two 
things  concerning  the  additional 
measures. 

First,  the  State  will  need  to  identify  a 
list  of  potential  control  measures  (from 
which  a  set  of  measiues  could  be 
selected)  that  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reductions  to  meet 
the  level  of  reductions  that  EPA  has 
identified  as  necessary  for  attaitunent 
States  need  not  commit  to  adopt  any 
specific  measures  on  their  list  at  this    . 
time,  but  if  they  do  not  do  so,  they  must 
identify  sufficient  additional  emission 
reductions  to  attain  the  standard  with 
the  submitted  motor  vehicle  emissions 
budget.  These  measiu^s  may  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attainment  Demonstrations," 
from  Merrylin  2^w-Mon,  Office  of 
Mobile  Sources,  to  Air  Division 
Directors,  Regions  I-VI  i^.)  States  may, 
of  course,  select  control  measiu'es  that 
do  impose  limits  on  highway 
construction,  but  if  they  do  so,  they 
must  revise  the  budget  to  reflect  the 
effects  of  specific,  identified  measures 
that  were  either  committed  to  in  the  SIP 
or  were  actually  adopted.  Otherwise, 
EPA  could  not  conclude  that  the 
submitted  motor  vehicle  emissions 
budget  would  be  providing  for 
attainment,  and  EPA  could  not  find  it 
adequate  for  (Xinformity  purposes. 

Second,  the  letter  should  provide  that 
the  Slate  will  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effiacts,  if  any.  of  the 
measure  or  measures  that  are  ultimately 
adopted  when  those  measures  are 
submitted  as  SIP  revisions  should  any  of 
the  measiu^s  pertain  to  motor  vehicles. 

For  purposes  of  approving  the  SIP.  the 
State  will  need  an  enforceable 
commitment  that  identifies  the  date  by 
which  the  additional  measures  will  be 
submitted,  identifies  the  percentage 
reductions  needed  of  VOC  and  NOx, 


'^  Memorandum,  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone  Attainment 
Demonstrations".  Erom  Merxylin  Zaw>Mon.  Office 
of  Mobile  Sourtres.  to  Air  Division  Directors. 
Regions  I-VI.  isstied  November  3. 1999.  A  copy  of 
tliis  memorandum  may  tie  found  on  EPA's  web  site 
At  http://www.epa.gov/oms/tiansp/traqconl.htm. 
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and  provides  that  the  State  will 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  that  includes 
the  effects,  if  any.  of  the  measure  or 
measures  that  are  ultimately  adopted 
when  these  measures  are  submitted  as 
SIP  revisions  should  any  of  the 
measures  pertain  lo  motor  vehicles.  To 
the  extent  the  State's  current 
commitment  does  not  include  one  of  the 
above  items  or  to  the  extent  that  a  Slate 
plans  to  revise  one  of  the  above  items 
in  an  existing  commitment,  the  Slate 
will  need  a  new  public  hearing.  For 
Atlanta.  Georgia  will  need  to  submit 
their  adopted  rules  lo  achieve  the 
additional  reductions,  as  well  as  rules 
for  measures  relied  on  in  their 
demonstration  but  not  yet  adopted,  to 
EPA  as  a  SIP  revision  to  their  attainment 
demonstration  no  later  than  luly  31. 
2000  in  order  to  allow  EPA  lo 
promulgate  its  approval  of  the  revision 
by  November  2000. 

a.  Guidance  on  Additional  Control 
Measures.  Much  progress  has  been 
made  over  the  past  25  years  to  reduce 
VOC  emissions  and  over  the  past  9  years 
to  reduce  NOx  emissions.  Many  large 
sources  have  been  controlled  to  some 
extent  through  RACT  rules  or  other 
emission  standards  or  limitations,  such 
as  maximum  achievable  control 
lechnologv'  (MACT),  new  source 
performance  standards  (NSPS)  and  the 
emission  control  requirements  for 
NSR — lowest  achievable  emissions  rate 
(LAER)  and  best  achievable  control 
technolog\'  (BACT).  However,  there  may 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductions  from  sources  thai  have 
already  been  regulated.  The  EPA  has 
prepared  a  repori  lo  assist  States  in 
identifying  additional  measures.  This 
report  is  called  'Serious  and  Severe 
Ozone  NonattairunenI  Areas- 
Information  on  Emissions.  Control 
Measures  Adopted  or  Planned  and 
Other  Available  Control  Measures".  The 
purpose  of  this  report  is  to  provide 
information  to  Slate  and  local  agencies 
to  assist  them  in  identifying  additional 
control  measures  that  can  be  adopted 
into  their  StPs  to  support  the  attainment 
demonstrations  for  the  serious  and 
severe  nonattainment  areas  under 
consideration.  This  repori  has  been 
added  to  the  record  for  this  proposal. 

In  sununary.  the  repori  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
ozone  precursor  emissions  of  NOx  and 
VOCs.  This  inventory  data  gives  an 
indication  of  where  the  major  emissions 
are  coming  from  in  a  particular 
geographic  area  and  may  indicate  where 
it  will  be  profitable  to  look  for  further 


reductions.  Second,  the  repori  contains 
information  on  control,  measures  for 
emission  soiuces  of  NO\  and  VOC 
(including  stationary,  area  and  mobile 
source  measures)  for  which  controls 
may  not  have  been  adopted  by  many 
jurisdictions.  This  would  include  many 
measures  listed  among  the  control 
measures  EPA  considered  when 
developing  the  RegulatoPi'  Impact 
Analysis  (RIA)  for  promulgation  of  the 
fl-hour  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 
has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
alternative  control  techniques  (ACT) 
documents.  This  may  be  useful  lo  Stales 
who  may  already  specify  RACT  levels 
emission  limits  on  existing  source 
categories  lo  which  NSPS  and  MACT  for 
new  sources  apply,  but  where  the 
current  RACT  level  of  control  for  these 
existing  sources  do  not  match  the  level 
specified  in  the  NSPS  or  MACT 
standards  for  new  sources  or  soiures 
which  emit  hazardous  air  pollutants. 
Finally,  the  report  includes  information 
on  the  control  measures  not  already 
covered  elsewhere  that  States  have 
adopted,  or  have  proposed  lo  adopt  at 
the  dale  of  the  report,  into  their  SIPs. 
Comparison  of  information  on  measures 
already  adopted  into  other  SIPs  may 
help  inform  States  about  reductions  that 
may  be  available  from  their  sources 
whose  emissions  are  currently  not 
regulated. 

Another  source  of  information  is  the 
BACT  and  LAER  determinations  that 
Stales  have  made  for  individual  new 
sources.  Information  on  BACT/LAER 
determinations  is  available  through 
EPA's  RACT/BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
internet  at  the  following  address: 
www.epa^ov/ttn/catc/. 

The  ACT  documents  for  VOC  and 
NOx  are  valuable  because  EPA  has  not 
issued  control  technique  guidelines 
(CTGs)  that  specify  the  level  of  RACT 
for  several  categories  of  sources.  For 
some  of  these  source  categories.  EPA 
has  prepared  ACT  documents  which 
describe  various  txintrol  technologies 
and  associated  costs  for  reducing 
emissions.  While  States  were  required 
to  adopt  RACT  for  major  sources  within 
these  source  categories,  the  ACT 
documents  may  identifs'  an  additional 
level  of  control  for  regulated  sources  or 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  Stales  are  free  to  evaluate  the 
various  options  given  and  use  the 
results  lo  assist  in  formulating  their  own 
regulations.  Consider  in  evaluating 
where  lo  require  additional  emission 
reductions. 


The  report  lists  the  various  sources 
EPA  used  to  develop  the  lists  of 
additional  measures.  These  soiux»s 
include  an  EPA  draft  control  measiu'e 
data  base.  State  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Control  Official's  (STAPPA/ALAPCO'sl 
books  "Controlling  Nitrogen  Oxides 
under  the  Clean  Air  Act:  A  Menu  of 
Options  ",  and  "Meeting  the  ISPercenl 
Rate-of-Progress  Requirement  Under  the 
Clean  ,^ir  Act:  A  Menu  of  Options". 
California's  ozone  SW  for  the  South 
Coast  and  various  ACT  documents. 

There  is  one  control  approach  which 
t>ears  special  mention  btjt^use  it  is 
broader  in  application  than  any  one 
specific  control  measure.  The  is  the 
approach  of  "t^p  and  trade."  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  sources  are  given  emission 
allotments.  Under  a  declining  cap. 
emissions  would  be  decreased  eacii 
yeai-.  Sources  may  over-control  and  sell 
part  of  their  allotments  lo  other  sources 
which  undor-conlTol.  0\'erall.  the 
percentage'  decrease  in  emissions  is 
maintained,  but  the  reduclions  are  made 
where  thev  are  most  (H^onomical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  California  since 
about  1992. 

The  Slate  of  Illinois  has  adopted  a 
declining  c:ap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  futiu-e 
emissions  of  major  soiux:es  in  ihe 
Chicago  area  that  in  most  cases  is  12 
percent  lower  than  baseline  emissions. 
Illinois  will  issue  a  niunber  of  emission 
allotments  corresponding  lo  the  cap 
level  and  will  require  each  source  to 
have  VOC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  thai  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  soiut:es  that  reduce 
VOC  emission  less  than  12  percent  must 
buy  emission  allotments.  The  proposed 
reductions  are  planned  lo  begin  in  the 
next  ozone  season.  May  2000. 

In  addition.  EPA's  draft  economic 
incentives  program  (EIP)  guidance  was 
proposed  in  September  1999  This 
encourages  cost-effective  and  umttvative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  lo 
be  successful  and  cost-effective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 
cost-effective  implementation  of 
additional  control  measures. 

Finally,  a  reduction  in  VOC  and  NO\ 
omissions  can  be  achieved  through  a 


70486 Federal  Register /Vol.  64,  No.  241 /Thursday.  December  16.  1999  /  Proposed  Rules 


wide  range  oF  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofltting  diesel  trucks 
and  buses,  and  controlling  ground 
service  equipment  at  airports  to  activity 
based  controls  such  as  increased  use  of 
transit  by  uUlizing  existing  Federal  tax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
implementing  programs  involving 
cleaner  burning  fuels.  The  State  of 
Texas  is  also  considering  a  rule  to 
change  the  timers  during  the  day  in 
which  construction  can  occur  to  reduce 
ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  wide  range  of 
new  and  innovative  programs  beyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
for  signiHcant  emission  reductions  for 
attainment  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 


be  considered  as  part  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measures, 
without  a  specific  commitment  to  the 
measure  and  associated  revision  to  the 
motor  vehicle  emissions  budget. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  believes  that  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  to  take  action  today.  In  order 
to  approve  the  attainment 


demonstration  SIP  for  the  serious  areas 
requesting  an  attainment  date  extension 
to  a  year  prior  to  2005,  a  review  that 
occurs  at  a  midpoint  prior  to  the 
attainment  date  would  be  impractical  in 
terms  of  timing.  Therefore,  for  these 
areas,  the  State's  commitment  to  an 
MCR  would  be  a  commitment  lo 
perform  an  early  attainment  assessment 
to  be  submitted  by  the  end  of  the 
attainment  year  (e.g..  2003).  Therefore, 
the  GAEPD  has  submitted  a 
commitment  to  make  such  an 
assessment  for  the  Atlanta  area. 

D.  In  Summary,  What  Does  EPA  Expect 
To  Happen  With  Respect  to  Attainment 
Demonstrations  for  the  Atlanta  1-Hour 
Ozone  Nonattainment  Area? 

The  following  table  shows  a  summary 
of  information  describing  what  EPA 
expects  from  States  to  allow  EPA  to 
approve  the  1-hour  ozone  attainment 
demonstration  SIPs  for  Serious  s 


Summary  Schedule  of  Future  Actions  Related  To  Attainment  Demonstration  for  the  Atlanta  Serious 

nonattainment  area  in  georgia 


Required  no  later  Itnn: 


Action 


12/31/99  State  submits  the  lollowing  to  EPA: 

— motor  vehicle  emissions  txjdget ' 
— Commitments'  to  do  the  foHowing. 

—Submit  in  July  2000  measures  (or  additional  emission  reductions  as  required  in  Itie  attainment  demonstra- 
tion test. 
— Sutxnit  revised  SIP  &  motor  vehicle  emissions  budget  by  July  2000  it  additional  measures  (due  by  July 

2(XX})  affect  Itie  motor  vehtcte  emissions  inventory 
— Perform  an  early  attainment  assessment  by  Novemtjer  15,  2003. 
A  list  of  potential  control  measures  that  could  provide  additional  emission  reductions  needed  to  attain  the  stand- 
ard ^ 

4/15/00  '  State  submits  in  final  any  submissions  made  in  draft  by  12/31/99. 

"  '     ■  Slate  submits  enforceabte  commitments  lor  any  above-mentioned  corrmiitments  that  may  not  yet  have  been  sub- 

jected to  public  f>eahng. 
— State  submits  final  njtes  for  additional  measures  for  emission  reductxms  as  required  in  the  attainment  dem- 
onstration test. 
—State  revises  &  submits  SIP  &  motor  vehicle  emissions  budget  it  the  additional  measures  are  for  motor  vehicle 

emissions  category 
State  submits  early  attainment  assessment  (tor  attainment  date  of  2(X)3  or  eaitier)  or  mid-course  review  (for  at- 
tainment dale  after  2003) 


Before  EPA  finaJ  njlemaking 
7/31/00  .. 

11/15/03 


'  Final  budget  preferable:  however,  if  public  process  is  not  yet  complete,  then  a  draft"  budget  (the  one  undergoing  public  process)  may  be 
submitted  al  this  time  with  a  final  budget  by  4/15/00  However,  it  a  final  budget  is  significantly  different  from  the  draft  submitted  earlier,  the  final 
budget  must  be  submitted  by  2/15/00  to  accommodate  the  90  day  processing  penod  pnor  to  the  5/31/00  dale  by  which  EPA  must  find  the  motor 
vehicle  emissions  budget  adequate  Note  thai  the  budget  can  reflect  estimated  Tier  2  emission  reductions — see  memorandum  from  Lydia 
Wegman  and  Merryim  Zaw-Mon,-**1-Hour  Ozone  Attainment  Demonstrations  and  Tier  2/Sulfur  Rulemaking. 

'  II  the  public  heanng  as  provided  in  the  preamble  text,  the  State  may  clanfy  by  letter  an  existing  commitment,  which  has  been  subiect  to  pub- 
lic heanng  lo  submit  the  control  measures  needed  lor  attainment  If  the  State  has  not  yet  submitted  such  a  commitment,  the  Stale  should  adopt 
a  commitment  after  public  heanng  If  the  public  heanng  process  is  not  yet  complete,  then  draft  commitments  may  be  submitted  al  this  time  The 
final  commitment  should  be  submitted  no  later  Ihan  4/15/00 

^  Slate  IS  not  required  lo  commit  to  adopt  the  specific  measures  identified  in  the  list  However  the  list  cannot  include  any  measures  that  place 
limits  on  highway  construction  unless  a  specific  commitment  lo  those  measures  are  made  and  the  motor  vehicle  emission  Ixidget  reflects  those 
measures 


E.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
documents  related  to  the  rulemaking 
action  in  Ihis  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  ducuments  and  their  location  on 


EPAs  web  site  are  listed  below:  these 
dcxnunenis  will  also  be  placed  in  the 
dcxiket  for  this  proposal  action. 

Recent  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 


Protection  Agency.  Office  of  Air  Quality 
Plaiming  and  Standards.  Emissions. 
Monitoring,  and  Analysis  Division.  Air 
Quality  Modeling  Croup.  Research 
Triangle  Park.  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram/  See  file  ADDWOElH. 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
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Emissions.  Control  Measures  Adapted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3. 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA.  RTP.  NC. 

3.  Memorandum  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations,"  from 
Merrylin  Zaw-Mon.  Office  of  Mobile 
Sources,  to  Air  Division  Directors. 
Regions  I-VI.  November  3. 1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
traqconf.htm. 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors.  Regions  1-VI.  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur/Sulfur  Rulemaking." 
November  8.  1999.  Web  site:  http:// 
www.epa.gov/oms/transp/traqconf.htm. 

5.  Draft  Memorandum,  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  John  Seitz,  Director, 
Office  of  Air  Qualit>'  Planning  and 
Standards.  Web  site:  http:// 
wv.-w.epo.gov/ttn/scram/.  See  file 
DR6MCR. 

6.  Memorandum,  "Guidance  on 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  [ohn  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.htmj. 

Previous  Documents 

1.  U.S.  EPA.  (1991).  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model.  EPA-150/4-91-013. 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scTam/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA.  (1996).  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  EPA- 
454/B-95-007.  (June  1996).  Web  site: 
http://www.epa.gov/tln/scram/  (file 
name:  "03TEST"). 

3.  Memorandum.  "Ozone  Attainment 
Demonstrations."  from  Mary  D.  Nichols, 
issued  March  2. 1995.  Web  site:  http:/ 
/www. epa.gov/ttnyoarpg/tlpgm. html. 

4.  Memorandum.  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas."  issued  July  16, 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

5.  December  29. 1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMIO  NAAQS." 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tl  pgm.html. 


n.  EPA's  Review  and  Technical 
Information 

A.  Atlanta  Serious  1-hour  Ozone 
Nonattainment  Area. 

1 .  Background  for  Atlanta 

a.  Atlanta  Nonattainment  Status  The 
nonattainment  classification  status  of 
Atlanta  was  based  on  ambient  air 
sampling  measurements  for  ozone  made 
during  1987-1989.  The  ambient  ozone 
sampling  network  from  which  these 
measurements  were  gathered  consisted 
of  five  (5)  sites  in  the  ,'\tlanta  area.  From 
these  three  years  of  data  collected  from 
five  monitors,  it  was  determined  that 
Atlanta  should  be  classified  as  a  serious 
ozone  nonattainment  area  ba.sed  on  an 
ozone  deiiign  value  of  0.162  ppm.  This 
concentration  falls  in  the  design  value 
range  of  0.160-0. 180  ppm  for  serious 
nonattainment  areas. 

The  CAA  specified  that  the 
boundaries  for  ozone  nonattainment 
areas  classified  as  serious  or  above 
would  be  automatically  revised  to 
encompass  the  entire  Metropolitan 
Statistical  Area  (MSA)  unless  the  State 
could  demonstrate  that  such  action 
would  not  be  appropriate.  The  MSA  for 
Atlanta  consisted  of  eighteen  counties  at 
the  time  designations  were  made 
pursuant  to  the  CAA. 

In  establishing  the  final  boundaries 
for  the  nonattainment  area,  three  main 
r;riteria  were  used  to  determine  if 
certain  counties  should  be  included  or 
excluded  for  nonattainment  purposes. 
These  criteria  included:  (1)  Population 
density,  urbanization,  commuting 
patterns,  population  increases,  etc.,  (2) 
the  ozone  precursor  emission  density  of 
stationary  sources  and  the  density  of 
mobile  sources  expressed  as  vehicle 
miles  traveled  (VMT),  and  (3) 
meteorological  factors,  biogenic  vs. 
anthropogenic  ozone  precursor 
emissions  and  physical  boundaries  that 
may  influence  movement  of  precursor 
pollutants.  In  addition  to  evaluating 
these  criteria,  the  State  of  Georgia  also 
completed  an  analysis  of  the  Atlanta 
area  using  the  Urban  Airshed  Model. 
Based  on  the  analysis,  the  State 
recommended  that  five  counties  in  the 
MSA.  Barrow.  Walton.  Newton.  Butts, 
and  Spalding,  be  removed  from  the 
nonattainment  area.  The  EPA  concurred 
with  the  recommendation  from  the  State 
(.see  56  FR  56694). 

b.  Nonattainment  Boundaries.  The 
remaining  1 3  counties  in  the  MSA  were 
designated  as  a  serious  ozone 
nonattainment  area.  The  Atlanta  ozone 
nonattainment  area  cousifits  of  the 
following  counties:  Cherokee.  Clayton. 
Cobb.  Coweta.  Dekalb.  Douglas.  Fayette. 
Forsvth,  Fulton,  Gwinnett,  Henry, 


Paulding,  and  Rockdale.  (See  40  CFR 
81.311). 

The  Atlanta  MSA  currently  consists  of 
the  counties  listed  above,  as  well  as  the 
following  seven  counties:  Barrow, 
Bartow.  Carroll.  Newton,  Pickens, 
Spalding,  and  Walton. 

The  October  28, 1999,  submittal 
included  a  modeled  attainment 
demonstration,  a  weight  of  evidence 
analysis,  a  request  to  extend  the 
attainment  date,  a  list  of  control 
measures  previously  approved, 
regulations  to  implement  control 
measures  modeled  but  not  previously 
submitted,  and  commitments  to  achieve 
additional  reductions  needed  for 
attainment  and  to  correct  deficient 
regulations. 

2.  Description  of  Controls 
The  following  controls  are  being 

implemented  to  satisfy  requirements  of 

the  CAA  for  serious  areas  and  to  achieve 

the  emission  reductions  modeled  in  the 

attainment  strategy, 
a.  Controls  that  were  in  place  by  May 

1.  1999: 

— All  specific  control  programs  required 
for  serious  areas  including  VOC  and 
NOx  RACTT  and  enhanced  l/M  have 
been  implemented. 

— All  elements  of  the  15  Percent  Rale  ol 
Progress  (ROP)  plan,  which  achieved 
117.06  tons  per  day  of  VCX  reduction 
by  1996  from  the  1990  base.  The 
controls  implemented  to  achieve  this 
reduction  included,  among  other 
things,  the  enhanced  vehicle 
inspection  and  maintenance  program 
(I/M),  low  reid  vapor  pressure  (RVP) 
gasoline,  Stage  II  gasoline  vapor 
recovery,  a  ban  on  open/slash/ 
prescribed  burning,  and  reliance  on 
Federal  rules  for  architectural  and 
industrial  maintenance  coatings,  auto 
body  repair  shops  and  new  vehicle 
emissions.  For  fiirther  information 
please  see  the  Federal  Register  Notice 
taking  final  approval  action  on  the  15 
percent  ROP  plan  which  was 
published  on  April  26,  1999,  (64  FR 
20186). 

—All  elements  of  the  Po5t-1996  (9 
percent)  ROP  plan,  which  achie\'ed 
50.10  tons  per  day  of  NO\  reductions 
by  1999.  The  central  measures 
implemented  to  achieve  these 
reductions  included,  among  other 
things,  NO\  RACT  on  major  sources, 
and  the  enhanced  vehicle  l/M 
program.  For  further  information 
please  see  the  Federal  Register  Notice 
taking  final  approval  action  on  the  9 
percent  ROP  plan  which  was 
pubUshed  on  March  18. 1999.  (64  FR 
13348) 

— A  rule  lowering  the  sulfur  content  of 
gasoUne  sold  in  a  25-county  area  in 
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and  around  metro-Atlanta  during  the 
ozone  control  season  (May  1- 
September  30).  Gasoline  sold  in  the 
25-county  area  was  regulated  by 
Phase  1  of  the  regulations  beginning 
in  1999.  The  area  subject  to  this 
Georgia  gasoline  regulation  in  1999 
consists  of  the  following  25  counties: 
Barrow,  Bartow,  Butts.  Carroll,  Cobb. 
Coweta,  Clayton,  Cherokee.  Dawson. 
DeKalb.  Douglas.  Fayette.  Forsyth, 
Fulton.  Gwinnett.  Hall.  Haralson. 
Henry,  Jackson,  Newton,  Paulding. 
Pickens.  Rockdale.  Spalding  and 
Walton.  Emissions  of  NOx  and  VOC 
were  reduced  by  11.7  and  17.8  tons 
per  day.  respectively,  in  1999.  To 
achieve  these  emission  reductions, 
the  volume-weighted  average  sulfur 
content  of  the  Phase  1  gasoline  is 
limited  to  150  ppm  during  the  ozone 
control  season. 
— Modifications  at  Georgia  Power  Plants 
Yates  and  McDonough  (both  located 
within  the  13-county  nonattainment 
area),  for  seasonal  application  of 
natural  gas  technologies,  reducing 
.NOx  emissions  by  an  average  of  25.90 
tons  per  day  in  1999. 
— A  Partnership  For  A  Smog-Free 
Georgia  (PSG)  Program  has  been  put 
in  place  to  obtain  voluntary  actions 
from  local  businesses,  governments, 
schools,  universities  and  the  general 
public  which  reduce  VOC  and  NOx 
emissions  by  at  least  13.0  and  8.6  tons 
per  day.  respectively,  during  the 
summer  season  when  ozone 
concentrations  are  the  highest, 
b.  Controls  that  are  to  be  implemented 
by  May  1.  2003:  The  following  control 
measures  have  been  submitted  for 
approval  into  the  SIP.  These  measures 
were  included  in  the  attainment 
modeling.  EPA  is  proposing  to  approve 
these  regulations.  Approval  of  the  fuel 
and  RACT  regulations  is  dependent 
upon  GAEPD  following  through  on  the 
submitted  commitments  to  correct 
deficiencies  in  these  rules.  If  not.  EPA 
would,  in  the  alternative,  disapprove 
the  regulations. 

— A  rule  further  lowering  the  sulfur 
content  of  gasoline  sold  in  a  45- 
county  area  in  and  around  metro- 
Atlanta  during  the  ozone  season. 
Additional  (Phase  2)  regulation  of 
Georgia  gasoline  to  produce  even 
greater  NOx  reductions  will  require 
refinery  modifications  which  can  not 
be  completed  to  produce  delivery  of 
such  gasoline  by  1999.  Therefore, 
Phase  2  requirements  set  (o  achieve 
additional  reductions  in  gasoline- 
powered  vehicle  exhaust  will  go  into 
effect  in  2003.  To  achieve  the 
emission  reductions,  the  volume- 
weighted  average  sulfur  content  of 


this  gasoline  will  be  limited  to  30 
ppm  by  weight  with  a  150  ppm  per 
gallon  maximum  level  established. 
This  fuel  will  be  required  year-round 
and  is  consistent  with  the  recent  EPA 
proposal  for  a  national  fuel  sulfur 
control  program.  The  area  subject  to 
this  Phase  2  Georgia  gasoline 
regulation  in  2003  will  consist  of  the 
25  counties  listed  above  and  the 
following  additional  20  counties: 
Banks.  Chattooga.  Clarke.  Floyd. 
Gordon.  Heard.  Jasper.  Jones.  Lamar, 
Lumpkin.  Madison.  Meriwether, 
Monroe.  Morgan,  Oconee.  Pike,  Polk, 
Putnam.  Troup,  and  Upson.  The 
expected  NOx  and  VOC  reductions 
&om  Phase  2  of  the  gasoUne  rule  will 
be  23.99  and  30.50  tons  per  day, 
respectively,  in  the  45-county  area  in 
2003. 

— Modifications  at  point  sources  with 
large  electric  utihty  steam  generating 
units,  located  in  and  near  the 
nonattainment  area  and  the  area  of 
significant  impact,  reducing  NOx 
emissions  by  about  183.45  tons  per 
episode  day  in  2003. 

— Modifications  at  three  point  sources 
with  large  NOx  emitting  units  other 
than  electric  utility  steam  generating 
units,  located  in  the  13  county  area, 
reducing  NOx  emissions  by  10.12  tons 
per  day  in  2003. 

— Revised  enhanced  I/M  requirements 
for  the  1 3  county  nonattainment  area 
providing  additional  NOx  and  VOC 
emission  reductions  of  11.34  and 
13.17  tons  per  day.  respectively,  in 
2003.  To  further  reduce  mobile  source 
emissions  to  attain  and  maintain  the 
ozone  standard.  GAEPD  is  revising 
the  enhanced  I/M  program  by 
implementing  the  following  changes: 
(1.)  Annual  rather  than  biennial 
testing  for  covered  vehicles;  (2.) 
conversion  of  the  Acceleration 
Simulation  Mode  (ASM)  test  to  a 
more  stringent  2-mode  ASM  2525/ 
5015  test  for  older  vehicles;  and  (3.) 
The  addition  of  an  On  Board 
Diagnostic  (OBD)  test  for  newer 
vehicles.  In  addition,  older  vehicles 
are  redefined  as  model  years  1975 
through  1995;  newer  vehicles  are 
redefined  as  model  years  1996  and 
newer.  Also,  new  vehicles  up  to  three 
years  old  are  exempted  from  testing. 

— New  source  permitting  requirements 
for  sources  emitting  greater  than  or 
equal  to  100  tons/year  of  NOx  and 
VOC  are  expanded  to  applicable  point 
sources  located  in  a  32  county  area 
outside  the  designated  nonattainment 
area,  providing  NOx  and  VOC 
emissions  reductions  of  12.4  and  0.2 
tonsper  day,  respectively,  in  2003. 

— RACT  requirements  are  expanded  to 
applicable  point  sources  located  in  a 


32  county  area  outside  the 
nonattainment  area,  providing  NOx 
and  VOC  reductions  of  55.8  and  14.3 
tons  per  day.  respectively,  in  2003. 

— A  new  rule  to  regulate  NOx  emissions 
from  mediiun-sized  new  boilers  and 
other  fuel-burning  equipment  in  the 
Atlanta  ozone  nonattainment  area  and 
the  32  county  area  outside  the 
nonattainment  area,  providing  NOx 
emission  reductions  of  0.7  Ions  per 
day  m  2003. 

— A  new  rule  to  regulate  NOx  emissions 
bom  new  and  existing  stationary 
engines  and  new  stationary  gas 
turbines  used  to  generate  electricity 
(including  peaking  power).  This 
regulation  applies  to  such  facilities 
located  in  the  Atlanta  ozone 
nonattainment  area  and  the  32  county 
area  outside  the  designated 
nonattainment  area  and  provides  a 
NOx  reduction  of  at  least  30  tons  per 
day.  within  the  45-county  area,  in 
2003. 

—National  VOC  and  NOx  control 
measures  on  on-road  mobile,  off-road 
mobile,  and  area  sources,  including 
the  national  low  emission  vehicle 
(NLEV)  program,  locomotive  engine 
standards,  phase  2  requirements  for 
VOC  consumer  and  commercial 
products,  marine  engine  standards, 
and  phase  2  and  3  non-road  diesel 
engine  standards. 

3.  Conformity  Budget 

Based  on  projected  VMT  growth  and 
additional  control  measures  identified 
for  the  1 3-county  Atlanta  nonattainment 
area  and  used  in  the  attainment 
demonstration,  the  State  submitted 
motor  vehicle  emission  budgets  for  2003 
of  224.1 3  and  132.21  tons  per  typical 
summer  day  NOx  and  VOC. 
respectively. 

These  mobile  budgets  of  224.13  tons 
per  day  NOx  and  132.12  tons  per  day 
VOC  were  derived  from  the  most 
accurate  model  available  for  predicting 
2003  motor  vehicle  emissions.  They 
represent  2003  VMT  growth  data 
projected  from  a  state-of-the-art  travel 
demand  model  for  the  13  coimties  and 
emission  factors  from  EPA's  MOBILESb 
emission  factor  model.  The  control 
measures  identified  and  modeled  for 
mobile  emissions  used  to  establish  these 
budgets,  along  with  all  other  control 
measures  adopted  or  committed  lo  in 
this  plan,  will  result  in  attainment  of  the 
1-hour  ozone  air  quality  standard  by 
2003.  The  revised  conformity  budget  for 
NOx  is  10  tons  greater  than  the  budget 
contained  in  the  9  percent  plan.  The 
VOC  budget  is  more  stringent  than  the 
one  contained  in  the  15  percent  plan. 
The  change  is  due  to  a  model  change 
from  MOBILE5A  to  MOBILESB 
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providing  more  accurate  mobile  source 
emissions. 

The  GAEPD  has  provided  a  clearly 
identified  conformity  budget  for  which 
the  Region  has  initiated  a  90  day 
adequacy  review  process.  The  public 
comment  period  began  on  November  3. 
1999;  however  requests  for  copies  of  the 
submittal  were  received  and  copies 
provided  to  the  requestor  by  November 
18.  As  such,  the  comment  period  will 
continue  for  30  days  until  December  1 7, 
1999.  (Memorandum.  "Conformity 
Guidance  on  Implementation  of  March 
2. 1999  Conformity  Court  Decision." 
from  Gay  MacGregor.  Director.  Regional 
and  State  Programs  Division,  Office  of 


Mobile  Sources,  issued  May  14, 1999,  to 
Regional  Air  Division  Directors.) 
Ln  accordance  virith  EPA  policy, 
because  the  attaiiunent  demonstration 
identifies  additional  emission 
reductions  needed  for  attainment,  as 
described  below,  the  Region  cannot  find 
the  motor  vehicle  emissions  budgets 
adequate  for  conformity  purposes  unless 
the  State  commits  to  adopt  measures 
that  will  achieve  the  necessary 
additional  reductions,  and  identifies  a 
menu  of  possible  measures  (e.g..  busses, 
clean  fuels,  vehicle  inspection  and 
maintenance,  stationary  source  controls) 
that  could  achieve  the  emission 
reductions  without  requiring  additional 
limits  on  highway  construction.  The 


GAEPD  has  slated  that  if  the  additional 
short  term  reductions  necessary  for 
attainment  include  reductions  horn 
onroad  mobile  source  categories,  the.se 
emission  reductions  will  be  achieved 
without  requiring  additional  limits  on 
highway  construction.  EPA 
preliminarily  concludes  that  these 
budgets  are  adequate  However,  a  final 
decision  on  adequacy  will  be  made  after 
the  close  of  the  public  comment  period 
on  adequacy. 

4.  Reductions 

The  emission  reductions  assuimed  in 
the  modeling  analysis  for  the  Atlanta 
nonattainment  area  are  summarized  in 
the  following  table. 


Ozone  Attainment  Demonstration  SIP  Reductions 


Control  measure 


1999  NOx  1999  VOC  2003  N0»       i       2003  VOC 

reduction  (TPD)     reduction  (TPD)     reduction  (TPD)  1  reduction  (TPD) 


Georgia  gasoline 

Large  electee  utility  steam  generators '  

Partnerstiip  lor  a  Smog  Free  Georgia „ .-.„.„.„,. 

Large  N0\  units  in  13  Co.  NAA _ „,.„„».„ — 

Changes  in  Enhanced  I/M  in  13  Co.  nanatlaininent  aisa „_„-., 

Expanded  new  source  review  rule ^.,„.„„«.- 

Expanded  RACT  rules - ..™...™ 

New  boilers  &  fuel  burning  equip 

Stationary  engines  &  gas  turbines  -. 

0.15  Ib/MMBtu  NOx  SIP  Call  limit  ..- _ 

National  LEV  program ..; 

Locomotive  engine  standards ., 

Consumer/commercial  products  II _..«..,—.._-..- 

Marine  engine  standards  „,«..,.„..«.,«..„..- ...«..„ 

Nonroad  diesel  eng  stand  II  &  III  ..„..„....™. 


11.7 
25.9 

0 

0 

"~b" 

0 
0 
0 
0 
0 
0 
0 
0 
0 


Total  . 


37.6 


178 
0 
0 
0 

6 

0 
0 
0 
0 
0 
0 
0 
0 
0 


23.54 
20148 

8.56 

ia83 

11.34 

22.67 

100.13 

0.67 
X.O0 
195.75 
12.73 

4JK 

0 

0 

7.13 


30  50 

0 
13.02 

0 
13.17 

0.2 
14.3 

0 

0 

0 

866 

003 
13  82 

1.25 
12  97 


637  71 


107.92 


'  Reduction  estimates  are  in  terms  of  episode  day  instead  of  typical  ozone  season  day  emissions 


5.  Description  of  Modeling 

The  CAA  requires  that  serious  and 
above  ozone  nonattainment  areas 
perform  photochemical  grid  modeling  to 
help  determine  the  level  of  emission 
reductions  of  VOC  and  NOx  necessary 
to  attain  the  1-hour  ozone  standard.  The 
GAEPD  fulfilled  this  requirement 
primarily  through  the  application  of  the 
Urban  Airshed  Model.  Variable  Grid 
Version  (UAM-V).  The  UAM-V  model 
is  suitable  for  evaluating  the  air  quality 
effects  of  emission  control  scenarios 
because  it  accoimts  for  the  spacial  and 
temporal  variations  in  emissions  and 
emission  reactivity.  The  UAM-V  model, 
used  in  the  modeling  demonstration  for 
the  Atlanta  area,  is  approved  for  use  in 
the  attainment  demonstration  by  the 
EPA  and  was  applied  to  the  Atianta  area 
consistent  with  EPA  modeling  guidance. 
Approval  for  the  use  of  the  UAM-V 
model  was  granted  after  GAEPD 
successfully  performed  a  model 
comparison  of  the  UAM-IV  model,  the 
EPA  regulatory  model,  with  UAM-V. 


The  modeling  domain  for  the  attainment 
demonstration  consists  of  two  nested 
grids.  The  inner  grid,  or  fine  grid,  is  a 
40  by  40  grid  with  each  grid  being  4  by 
4  kin.  This  grid  includes  approximately 
43  counties  in  the  northern  part  of  the 
State  of  Georgia.  The  vertical  structiu* 
of  this  domain  consists  of  five  layers. 
The  top  of  the  modeling  domain  is  2200 
m  agl  (above  ground  level).  The  outer 
portion  of  the  nested  grids  is  much 
larger  than  the  fine  grid,  and  extends 
approximately  80km  in  all  directions 
beyond  the  fine  grid  into  Alabama. 
Teiuiessee.  and  North  and  South 
Carolina.  Each  coarse  grid  cell  size  is  8 
by  8  km.  The  overall  domain  size  is 
approximately  320  x  320  km.  By 
including  these  additional  grid  cells, 
boundary  condition  information  for  the 
nested,  urban  grid  is  simulated  in  the 
coarse  grid  rather  than  estimated  by  the 
user.  The  top  of  the  coarse  grid 
modeling  domain  is  the  same  as  the  top 
of  the  fine  grid  modeling  domain  (2200 
magi). 


The  GAEPD  modeled  three  ozone 
episode  days.  July  31. 1987.  August  1. 
1987.  and  July  8. 1988.  These  episodes 
were  chosen  to:  (1)  Represent  the 
meteorological  regimes  that  were  most 
conducive  to  the  formation  of  ozone  in 
the  Atlanta  area,  and  (2)  exhibit 
pervasive  exceedances  of  the  ozone 
standard  in  the  ozone  monitoring 
network.  The  three  episodes  included 
two  days  with  the  highest  exceedances 
that  have  been  monitored  in  the  AUanta 
nonattainment  area.  The  modeling 
inputs  were  developed  in  a  technically 
and  scientifically  soimd  manner  such 
that  acceptable  model  performance  was 
achieved  within  prescribed  statistical 
levels  recommended  by  EPA.  The  same 
base  year  meteorological  inputs  for  each 
episode  dav  were  combined  with  2003 
attainment  vear  projected  emission 
inventories  to  simulate  the  benefits  of 
various  emission  control  scenarios  to 
bring  the  area  within  the  local  modeling 
domain  into  attainment. 
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The  boundary  conditions  for  the 
coarse  grid  domain  for  the  2003 
attainment  simulation  of  the  July  198B 
opi.sode  were  derived  from  OTAG 
modeling  for  the  Run  5  sensitivity 
simulation.  Run  S  emissions  most 
closely  represent  the  emission  budgets 
in  the'original  NOx  SIP  Call  final  rule. 
A  comparison  of  ozone  concentrations 
predicted  by  Run  5  and  those  predicted 
using  the  EPA  default  values  of  40  ppb 
ozone  for  all  boundary  grids  produced 
peak  concentrations  that  differed  by 
only  one  ppb.  Thus,  the  OTAG  Run  5 
boundary  conditions  yield  about  the 
same  effect  as  EPA  default  boundary 
conditions.  Since  the  1987  episode  is  a 
stagnant  episode,  the  differences  in 
boundar\'  conditions  are  considered  less 
critical  than  for  the  1986  episode. 
Therefore.  EPA  default  boundary 
conditions  are  used  in  the  control 
strategy  modeling  for  the  1987  episode. 
The  GAEPD  further  reduced  emissions 
in  the  coarse  grid  by  applying  emission 
limits  consistent  with  the  NO\  SIP  Call 
to  specific  power  plants. 

The  2003  Atlanta  control  strategy 
contains  regulations  thai  will  be 
implemented  both  inside  the  13-county 
nonattainment  area  and  in  the 
remaining  counties  of  the  fine  grid.  The 
UAM-V  simulation  of  the  control 
strategy  predicts  modeled  ozone  peaks 
(ppb)  of  164.3  (8/31/87),  132.9  (8/1/87), 
and  154.2  (7/8/88).  each  of  which 
exceeds  the  model  exceedance  lest  of 
124  ppb.  The  GAEPD  applied  the 
statistical  attainment  test  per  the  EPA 
guidance,  "On  Use  of  Modeled  Results 
to  Demonstrate  Attainment  of  the  Ozone 
NAAQS  (EPA.  1996)."  This  test  is  also 
not  passed.  Of  the  three  benchmarks 
comprising  the  statistical  test,  only 
benchmark  three  is  passed.  Benchinark 
one  is  failed  because  more  than  one 
exceedance  of  124  ppb  occurs  in  a 
subregion  of  the  fine  grid.  Benchmark 
two  is  failed  because  the  predicted 
(modeled)  daily  maximum  ozone 
concentrations  for  the  three  episode 
days  exceed  the  maximum  exceedance 
limit  allowed  by  the  statistical  test.  On 
July  31. 1987,  the  allowed  maximum 
exceedance  is  130  ppb.  which  is  34.3 
ppb  lower  than  the  modeled  peak 
concentration  for  this  day.  The  two 
remaining  episodes  have  exceedance 
limits  of  124  ppb.  The  third  benchmark 
is  passed  since  the  combined  reduction 
in  grid-cell  hours  for  the  three  episodes 
of  85%  exceeds  the  80%  benchmark 
limit.  Since  the  two  attainment  tests  are 
failed,  a  WOE  analysis  can  be  used  to 
determine  whether  the  area  will,  in  fact, 
attain. 

The  2003  control  strategy  simulations 
indicate  that  ozone  levels  in  the  Atlanta 
area  will  be  significantly  reduced  if  all 


currently  proposed  controls  are 
implemented.  Even  though  the 
statistical  atfainmeni  lest  and  the 
modeling  exceedance  test  are  not 
satisfied,  there  are  several  reasons  to 
believe  that  Atlanta  will  attain  the 
standard  in  2003  through  a  Weight  of 
Evidence  (WOE)  analysis  The  WOE  for 
the  Atlanta  SIP  includes:  (a)  /\ji  estimate 
of  additional  reductions  needed  for 
atlairunent,  calculated  without  the  use 
of  additional  photochemical  grid 
modeling,  (b)  EPA's  modeling  of  the 
NOx  SIP  Call  reductions;  (c)  estimates  of 
the  future  design  value  using  the 
Relative  Reduction  Factor  (RRF) 
analysis,  and  (d)  consideration  of  the 
additional  NOx  reductions  from  sources 
or  programs  that  were  not  modeled  in 
the  2003  rjintrol  strategy  but  are  either 
subject  to  an  emission  reduction 
regulation  or  a  voluntar>'  program. 

The  first  WOE  analysis  involves  the 
use  of  information  from  the 
photochemical  grid  modeling  and 
ambient  air  qualit>'  monitoring  to 
estimate  additional  levels  of  emission 
reductions  needed  for  attainment  of  the 
1-hour  NAAQS  for  ozone.  GAEPD  used 
EPA's  Method  1  technique  to  identify 
the  additional  percentage  reduction  in 
NOx  and  VOC  from  the  1996  emissions, 
needed  for  attainment.  This  analysis 
strengthens  the  weight  of  evidence  and 
accounts  for  high  modeled  peaks  by 
estimating  the  additional  measures  that 
at  a  minimum  bring  the  model 
estimated  future  ozone  design  value  to 
124  ppb  or  below.  The  method  is  based 
on  the  assumption  that  the  relationship 
between  ozone  and  its  precursors  (VOC 
and  NO\)  can  be  calculated.  A  detailed 
discussion  of  the  steps  used  in  Method 
1  to  calculate  the  additional  emission 
reductions  needed  for  attainment  is 
provided  in  the  technical  support 
document  ITSD)  which  can  be  obtained 
from  the  Regional  Office  staff  contact. 
GAEPD's  application  of  this  procedure 
estimates  that  additional  reductions  of 
3.71  percent  NOx  and  3.71  percent  VOC 
are  needed.  Per  H'A  guidance,  the  State 
has  the  flexibilitv  to  substitute  NO\ 
reductions  for  VOC  and  VOC  for  NOx. 
Adequate  supporting  documentation  for 
the  basis  of  any  substitution  must  be 
submitted  to  EPA  along  with  Ihc 
adopted  regulation. 

Where  modeling  demonstrates 
substantial  improvements  in  mode) 
predicted  ozone  peaks  when  emission 
reductions  are  applied  in  counties 
adjacent  to  the  nonattainment  area,  the 
area  for  control  may  be  extended  to 
include  these  adjacent  counties. 
However,  if  controls  on  source 
emissions  from  adjacent  counties  are 
used  to  meet  the  shortfall,  the  source's 
emissions  must  be  included  in  the  total 


emissions  for  the  base  case  and  the 
percentage  emission  reductions  of  NOx 
and  VOC  (i.e..  shortfall)  need  to  be 
recalculated.  Before  EPA  can  grant  final 
approval  of  this  SIP  and  extend  the 
attainment  date  for  the  1-hour  ozone 
NAAQS.  the  GAEPD  must:  (1)  Provide 
revised  calculations  for  the  shortfall 
calculations  if  sources  outside  of  the 
nonattainment  area  are  being  controlled 
as  well  as  documentation  for  any 
substitution,  and  (2)  submit  as  a 
revision  to  the  SIP.  fully  adopted 
regulations  for  controlling  those  sources 
necessary  to  achieve  the  additional 
emission  reductions.  The  G/\EPD  has 
committed  to  identify  and  adopt 
regulations  for  the  sources  that  will  be 
controlled  to  address  the  additional 
tonnage  of  NOx  and  VOC  emission 
reductions  that  are  needed  for 
attainment  estimated  in  this  WOE  and 
to  implement  these  control  measures  by 
May  1,  2003.  The  additional  reductions 
identified  by  this  method,  considered 
along  with  other  weight  of  evidence 
presented  in  the  technical  analyses  for 
the  attainment  demonstration,  indicate 
the  area  will  attain  the  1-hour  ozone 
standard  by  2003.  GAEPD  submitted  a 
menu  of  options  that  include,  but  is  not 
limited  to.  expansion  of  enhanced  I/M, 
open  burning,  NSR  and  RACT:  on-road 
mobile  controls  such  as  heavy  duty  I/M, 
die,scl  controls,  and  market  based 
incentives;  off-road  mobile  controls 
including  diesel  fuels,  locomotive  I/M. 
airport  controls,  construction  equipment 
and  lawn  and  garden  equipment;  area  . 
sources,  and  point  sources  including 
additional  utility  controls. 

The  second  WOE  analysis  involves 
the  use  of  a  regional  rollback  design 
value  analysis  developed  by  EPA.  In 
luly  of  1998.  EPA  recommended  the  use 
of  a  methodology  tlial  uses  the  results 
from  modeling  performed  to  support 
EPA's  NOx  SIP  Call  Supplemental 
Notice  of  Proposed  Rulemaking  (SNPR), 
This  methodology  uses  the  SNPR 
modeling  results  in  a  manner  that  better 
replicates  the  monitored  attainment  test. 
The  monitored  attainment  test  requites 
that  the  ozone  design  value  recorded  at 
each  monitor  in  the  nonattainment  area 
be  less  than  125  ppb.  The  design  value 
for  a  monitor  is  the  fourth  highest  1- 
hour  ozone  average  concentration 
measured  over  a  period  of  three  years. 
The  highest  design  value  for  all  of  the 
monitors  in  a  network  becomes  the 
design  value  for  the  nonattainment  area. 
The  SNPR  modeling  was  used  by  EPA 
to  estimate  the  amount  of  ozone 
reduction  achieved  after  regional  NOx 
controls  are  in  place.  The  ozone 
reduction  estimate  was  determined  by 
examining  modeled  ozone 
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concentrations  from  three  episodes 
(1991. 1993  and  1995)  in  the  1995-1996 
base  year  period  and  the  2007  control 
case  and  then  constructing  county- 
specific  reduction  factors.  Reduction 
factors  were  then  applied  to  county- 
specific  design  values  for  the  1994-1996 
time  period.  The  resulting  ozone 
concentrations  were  then  compared  to 
the  current  1-hour  ozone  standard  (124 
ppb)  to  determine  the  likelihood  of  a 
particular  coimty  reaching  attaimnent 
after  the  NOx  SIP  call  controls  are  in 
place.  Results  from  this  exercise  and  a 
summary  document  containing  the 
adjusted  design  values  resulting  from 
EPA's  analysis  for  all  of  the  counties 
with  ozone  monitors  in  the  22  state  area 
affected  by  the  NOx  SIP  Call  and  a 
complete  description  of  this  procediu^ 
can  be  found  in  the  Region  4  TSD.  The 
results  of  EPA's  rollback  analysis 
indicate  attainment  of  the  1-hour  ozone 
NAAQS  for  all  counties  in  the  Atlanta 
nonattaiiunent  area. 

The  third  WOE  analysis  uses  air 
quality  modeling  results  to  estimate  a 
design  value  in  2003  at  each  ozone 
monitor  and  EPA's  draft  8-hour  ozone 
modeling  guidance  ("Use  of  Models  and 
Other  Analyses  In  Attainment 
Demonstrations  for  the  8-Hour  Ozone 
NAAQS,  EPA-454/R-99-004  (1999) ")  to 
develop  a  local  relative  reduction  factor 
(RRF).  If  the  future  design  value  at  or 
below  124  ppb  is  predicted  using  this 
local  roUbacJi  test,  then  the  results 
provide  further  WOE  that  the  Atlanta 
area  will  achieve  the  1-bour  ozone 
NAAQS  by  the  end  of  2003.  A  2003 
ozone  design  value  that  is  less  than  124 
ppb  is  estimated  at  every  monitor  in  the 
Atlanta  nonattainment  area  except  the 
Confederate  Avenue  monitor  and  for  the 
design  value  that  is  predicted  using  the 
daily  maximum  concentration  in  the 
domain,  which  is  127  ppb.  Although 
progress  will  be  made  towards 
attaiimient  according  to  this  test,  the 
two  design  values  that  remain  above  the 
standard  indicate  that  additional 
emission  reduction  measures  are 
required  as  indicated  in  the  first  WOE 
analysis. 

The  fourth  WOE  analysis  involves 
consideration  of  the  additional  NOx 
reductions  from  sources  or  programs 
that  were  not  modeled  in  the  2f>03 
control  strategy  but  are  either  subject  to 
an  emission  reduciion  regulation  or  a 
voluntan,'  program.  Specifically,  a  rule 
has  been  adopted  and  submitted  to  EPA 
that  regulates  the  use  of  stationary  gas 
turbines  and  stationary  engines  for 
electricity  generation.  The  rule 
significantly  curtails  the  use  of  such 
units.  These  souirces  were  not 
specifically  modeled  because  their 
emissions  are  episodic  The  emissions 


from  these  units  occur  during  the 
summer  when  the  potential  for  ozone 
formation  is  high.  "The  NOx  reductions 
from  this  rule  are  expected  to  be  30  tpd. 
A  sensitivity  analysis  of  these  low-level 
source  emissions  indicates  that  NOx 
reductions  of  30  tpd  will  reduce  ozone 
concentrations  by  approximately  10 
ppb. 

A  voluntary  program  that  was  not 
fully  modeled  is  the  Partnership  for  a 
Smog-Free  Georgia  (PSG)  which  is  a 
proactive  and  innovative  approach  to 
reducing  ozone  in  the  metro-Atlanta 
area.  It  is  specifically  aimed  at  reducing 
the  number  of  days  when  ozone  levels 
are  high,  thus  reducing  the  health  and 
enviroiunental  risks  associated  with 
such  high  levels.  PSG  focuses  on 
collective  and  individual  actions  to 
change  or  reduce  emissions  from  the 
mobile  and  area  source  categories. 
These  include  changes  in  vehicle 
volumes  and  traffic  patterns  by 
promoting  alternative  commuting 
options,  and  other  actions  that  involve 
operational  and  maintenance  activities. 
The  model  assumed  the  reductions  from 
the  PSG  program  to  be  only  3  [lercent 
of  the  baseline  emissions  reductions 
needed  for  attainment  in  the  1 3  county 
nonattainment  area  as  allowed  by  EPA 
guidance.  Pursuant  to  that  guidance. 
SIPs  may  not  include  for  emission 
reduction  credit  more  than  3  percent  of 
the  baseline  reductions  from  voluntary 
measures.  However,  GAEPD  expects 
larger  emission  reductions.  GAEPD 
estimates  that  as  much  as  a  20  percent 
reduction  in  vehicle  miles  traveled  can 
be  achieved  through  the  program,  which 
would  result  in  a  35  tons/day  decrease 
in  on-road  mobile  source  NOx 
emissions  in  the  13  county 
nonattainment  area.  Based  on  results 
bom  sensitivity  runs  on  mobile  sources 
in  the  1 3  counties,  a  NOx  reduction  of 
11.6  tons/day  results  in  a  4  ppb  decrease 
in  the  peak  ozone  concentration  for  the 
fuly  31, 1987  episode.  Assuming  a 
linear  relationship,  the  29.75  tons/day 
(85  percent  of  the  35  Ipd.  since  3 
percent  of  the  reduction  in  VMT  has 
already  been  modeled)  mobile  source 
decrease  from  the  PSG  program  would 
result  in  a  10.3  ppm  decrease  in  ozone. 
Since  this  emission  reduction  would  be 
achieved  throughout  the  13  county  area, 
it  is  expected  that  both  the  Confederate 
Avenue  monitoring  Site  and  the  Peak 
Area  would  be  at  or  below  the  ozone 
standard  with  the  highest  being  the 
Confederate  Avenue  Site  with  a  design 
value  of  124  ppb  ozone.  Finally,  the 
benefit  of  the  PSG  does  not  occur  only 
within  the  1 3  county  ozone 
nonattainment  area  boundaries.  The 
effect  of  the  program  will  be  to  reduce 


VMT  for  motorists  outside  the  area 
through  car  pooling  and  other  alternate 
means  of  travel  and  work  practices 
Therefore,  this  program  will  achieve 
emission  reductions  that  will  reduce 
ozone  concentrations  beyond  that 
predicted  by  the  modeled  2003  control 
scenario.  However,  these  additional 
reductions  may  not  receive  emission 
reduction  credit  towards  demonstrating 
attaiiunent  in  the  SIP. 

6.  Rule  Revisions 

a.  Description  of  Major  Revisions  to 
Rules  for  Air  Quality:  The  October  28, 
1999,  attaiiunent  demonstration 
submittal  included  several  regulations 
that  will  reduce  emissions  of  NOx  and 
VOC  in  the  Atlanta  modeling  domain 
EPA  is  proposing  to  approve  the 
revisions  to  Georgia's  Rules  for  Air 
Quality  Control  Chapter  391-3-1 
described  below: 

Rule  391-3-1-.01  subsection  (nnnn). 
relating  to  the  definition  of  "Procedures 
For  Testing  and  Monitoring  Sources  of 
Air  Pollutants"  is  being  amended. 

As  of  August  1, 1999,  the  definition 
of  the  GAEPD's  Procedures  For  Testing 
and  Monitoring  Sources  of  Air 
Pollutants  has  been  updated  to 
incorporate  certain  changes  and 
additions.  Procedures  for  testing  and  for 
certain  monitoring  relating  to  new  rules, 
for  NOx  from  fuel  burning  equipment  * 
and  for  gas  turbines  and  engines  have 
been  added  to  the  manual  Other 
revisions  include  the  addition  of 
procedures  for  determining  compliance 
with  Rule  391-3-1 .02(2)(kkk)  relating  to 
VOC  emissions  from  aerospace 
manufacturing  and  rework  facilities, 
changes  to  rules  for  gasoline  marketing 
relating  to  testing  and  reporting 
procedures  to  clarify  the  time  frames  for 
certain  requirements,  addition  of  the 
requirements  under  the  Federal  New 
Source  Performance  Standards  for 
Boilers  and  Industrial  Furnaces  (40  CFR 
60,  subpart  Db)  pertaining  to  reporting 
and  record  keeping,  and  tj-pographical 
corrections.  Additionally,  appendix  H  is 
added  to  provide  procedures  for 
calculating  VOC  emissions  from  fiber- 
reinforced  plastics  manufacturing 
processes. 

Rule  391-3-1-02.  subparagraph 
(2)(ii)  relating  to  "VOC  Emissions  from 
Surface  Coating  of  Miscellaneous  Metal 
Parts  and  Products"  is  being  amended. 
This  rule  is  amended  to  exempt 
aerospace  manufacturing  and  rework 
facilities  from  the  rule.  The  rule  is  also 
being  modified  in  order  to  keep  Rule  (ii) 
consistent  with  the  most  current 
Architectural  Aluminum  Manufacture's 
Association  (AAMA)  standard  in  place. 

The  current  rule  only  exempts  the 
surface  coating  of  airplane  exteriors. 
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Rule  (U)  is  no  longer  applicable  lo 
aerospace  sources  because  the  State  has 
previously  submitted  a  new  rule 
limiting  VOC  emissions  from  aerospace 
manufacturing  and  rework  facilities  that 
meets  EPA  requirements.  In  order  to 
keep  Rule  (ii)  consistent  with  the 
current  AAMA  standard,  subparagraph 
5.(xiii)  has  been  modified  to  state  that 
the  coatings  must  satisfy  the 
requirements  of  the  most  recent  AAMA 
publication  (number  AAMA  605.2). 
This  will  prevent  the  standard  that  is 
stated  in  Rule  (ii)  from  becoming  out 
dated. 

Rule  391-3-1-.02  subsection  (2)(tt), 
relating  to  "VOC  Emissions  6t)m  Major 
Sources."  is  being  amended.  The 
coverage  of  the  rule  is  being  expanded 
beyond  the  existing  13  counties  to 
include  affected  VOC  sources  located  in 
the  additional  counties  of  Banks. 
Barrow.  Bartow.  Butts.  Carroll. 
Chattooga.  Clarke.  Dawson.  Floyd. 
Gordon.  Hall.  Haralson,  Heard.  Jackson. 
Jasper,  Jones.  Lamar,  Lumpkin, 
Madison,  Meriwether.  Monroe.  Morgan. 
Newton.  Oconee.  Pickens,  Pike,  Polk. 
Putnam,  Spalding.  Troup.  Upson,  and 
Walton  (additional  32  counties). 
Emissions  horn  these  counties  have 
been  determined  to  affect  ozone 
formation  in  the  metro-Atlanta  area. 

By  May  1.  2003.  RACT  will  be 
required  on  all  VOC  sources  with  VOC 
emissions  in  excess  of  100  tons  per  year, 
that  are  located  in  the  32  additional 
counties.  Sources  in  these  counties  that 
were  in  operation  on  or  before  October 
1.  1999,  will  be  required  to  submit  a 
demonstration  of  appropriate  RACT  for 
controlling  their  VOC  emissions.  The 
GAEPD  has  committed  to  revise  the  rule 
to  meet  all  EPA  requirements  prior  to 
final  approval.  See  discussion  under 
commitments  for  full  approval  below. 

Rule  391-3-1-02  subsection  (2)(w), 
relating  to  "Volatile  Organic  Liquid 
Handling  and  Storage"  is  being 
amended  to  expand  the  coverage  of  the 
rule  lo  include  affected  VOC  sources 
located  in  the  32  additional  counties 
because  the  emissions  frxim  these 
counties  have  been  determined  to  affect 
ozone  formation  in  the  metro-AUanta 
area. 

By  May  1,  2003.  the  RACT  under  this 
regulation  will  be  required  on  all 
volatile  organic  liquid  handling  and 
storage  facilities  with  VOC  emissions  in 
excess  of  100  tons  per  year,  that  are 
located  in  the  additional  32  counties. 
Sources  in  these  counties  that  were  in 
operation  on  or  before  October  1. 1999, 
will  be  required  to  comply  by  May  1. 
2003  and  sources  that  began  operation 
after  October  1,  1999,  will  be  required 
to  comply  upon  startup. 


Rule  391-3-1-.02  subsection  (2)(yy) 
relating  to  "Nitrogen  Oxide  Emissions 
from  Major  Sources"  is  being  amended. 
The  coverage  of  the  rule  is  being 
expanded  to  include  affected  sources  of 
NOx  located  in  the  32  additional 
counties  because  the  emissions  from 
these  counties  have  been  determined  to 
affect  ozone  formation  in  the  metro- 
AUanta  area. 

By  May  1 ,  2003 .  RACT  wiU  be 
required  on  all  NOx  sources  with 
emissions  in  excess  of  100  tons  per  year, 
that  are  located  in  the  32  additional 
counties.  Sources  in  these  counties  that 
were  in  operation  on  or  before  October 
1. 1999.  will  be  required  to  submit  a 
demonstration  of  appropriate  RACT  for 
controlling  their  NOx  emissions.  The 
GAEPD  has  committed  to  revise  the  rule 
to  meet  all  EPA  requirements  prior  to 
EPA's  final  approval  of  the  attaiimient 
demonstration.  See  discussion  under 
commitments  for  full  approval  below. 

Rule  391-3-1-.02  subsection  (2)(hbb) 
relating  to  Gasoline  Marketing  is  being 
amended  to  make  several  changes 
which  include  addition,  clarification, 
and  deletion.  Product  documentation 
must  clearly  indicate  gasoline  which 
complies  with  the  requirements  of  the 
fuel  rule.  Effective  April  1.  2003.  twenty 
counties  (Banks.  Chattooga.  Clarke. 
Floyd,  Cordon.  Heard,  Jasper.  Jones, 
Lamar.  Lumpkin.  Madison.  Meriwether. 
Monroe.  Morgan.  Oconee.  Pike.  Polk. 
Putnam.  Troup,  and  Upson)  will  be 
added  to  the  area  covered  by  the  fuel 
rule.  Subsection  2.(iii).  covering  the 
1998  RVP  period,  is  deleted  in  its 
entirety  because  the  rule  is  revised  to 
clarify  that  calendar  year  pool  averaging 
for  siilfur  content  is  for  the  RVP  period, 
i.e..  June  1  to  September  15  of  each  year. 
Beginning  April  1.  2003.  the  30  ppm 
sulfur  standard  is  applied  year-round 
with  a  150  ppm  sulfur  per  gallon  cap; 
for  purposes  of  compliance  with  this 
annual  averaging  requirement,  the 
program  year  is  April  1  through  March 
31.  The  limits  on  olefins  and  aromatic 
hydrocarbons  are  deleted  because  for 
compliance  purposes,  importers  will 
report  based  on  the  sampling  and  testing 
conducted  at  the  refinery  level  only. 
Clarification  is  provided  to  carriers 
regarding  the  area  of  coverage. 
Subsection  9  relating  to  future  rule 
evaluation  and  recommendations  is 
deleted  due  lo  the  completion  of  the 
required  evaluation  and 
recommendations. 

Rule  391-3-1-.02  subsection  (2)(ccc) 
relating  to  "VOC  Emissions  from  B>Uk 
Mixing  Tanks"  is  being  amended  to 
expand  the  coverage  of  the  rule  to  the 
additional  32  counties  because  the 
emissions  from  these  counties  have 


been  determined  lo  affect  ozone 
formation  in  the  metro-Atlanla  area. 

By  May  1.  2003.  Reasonably  Available 
Control  Technology  (RACT)  will  be 
required  on  all  VOC  faciUties  with  VOC 
emissions  in  excess  of  100  Ions  per  year 
from  bulk  mixing  tanks  located  in  the 
additional  32  counties.  This  rule  change 
sets  the  level  for  RACT  for  bulk  mixing 
tanks  at  facilities  in  these  additional 
counties  at  the  same  level  as  for  the 
existing  nonattainment  counties. 
Sources  in  these  counties  that  were  in 
operation  on  or  before  October  1. 1999. 
will  be  required  to  comply  by  May  1 , 
2003  and  sources  thai  began  operation 
after  October  1. 1999.  will  be  required 
to  comply  upon  startup. 

Rule  391-3-1-.02  subsection  (2)(ddd) 
relating  to  "VOC  Emissions  from  Offset 
Lithography"  is  being  amended  to 
expand  the  coverage  of  the  rule  to 
include  affected  VOC  sources  located  in 
the  additional  32  counties  because  the 
emissions  from  these  counties  have 
been  determined  to  affect  ozone 
formation  in  the  metro-AtianIa  area. 

By  May  1.  2003.  RACT  will  be 
required  on  all  offset  lithography 
operations  with  VOC  emissions  in 
excess  of  100  tons  per  year,  that  are 
located  in  the  additional  32  counties. 
This  rule  revision  sets  the  level  for 
RACT  for  offset  lithography  operations 
at  facilities  in  these  additional  counties 
at  the  same  level  as  for  the  existing 
nonattainment  counties.  Sources  in 
these  counties  that  were  in  operation  on 
or  before  October  1.  1999,  will  be 
required  lo  comply  by  May  1.  2003  and 
sources  that  began  operation  after 
October  1. 1999.  will  b«  required  to 
comply  upon  startup. 

Rule  391-3-1-02  subsection  (2)(eee) 
relating  to  "VOC  Emissions  from 
Expanded  Polystyrene  Products 
Manufacturing"  is  being  amended  lo 
expand  the  coverage  of  the  rule  to 
include  affected  VOC  sources  located  in 
the  additional  32  counties  because  the 
emissions  from  these  counties  have 
been  determined  to  affect  ozone 
formation  in  the  metro-AUanta  area. 

By  May  1,  2003.  RACT  will  be 
required  on  all  expanded  polystyrene 
products  manufecturing  facilities  with 
VOC  emissions  in  excess  of  lOO  Ions  per 
year,  that  are  located  in  the  additional 
32  counties.  This  rule  change  sets  the 
level  for  RACT  for  expanded 
polystyrene  products  manufacturing 
operations  at  facilities  in  these 
additional  counties  at  the  same  level  as 
for  the  existing  nonattainment  counties. 
Sources  in  these  counties  that  were  in 
operation  on  or  before  October  1. 1999, 
will  be  required  lo  comply  by  May  1 . 
2003  and  sources  that  began  operation 
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after  October  1. 1999.  will  be  required 
to  comply  upon  startup. 

Rule  391-3-1-.02  subsection  (2)(hhh) 
relating  lo  "Wood  Furniture  Finishing 
and  Cleaning  Operations"  is  being 
amended  to  expand  the  coverage  of  the 
rule  to  include  affected  VOC  sources 
located  in  the  additional  32  counties 
because  the  emissions  &t)m  these 
counties  have  been  determined  to  affect 
ozone  formation  in  the  metro-AUanta 

By  May  1.  2003.  RACT  will  be 
required  on  all  wood  furniture  finishing 
and  cleaning  operations  with  VOC 
emissions  in  excess  of  100  tons  per  year, 
that  are  located  in  the  32  additional 
counties  Usied  above.  This  rule  change 
sets  the  level  for  RACT  for  wood 
finishing  and  cleaning  operations  at 
facilities  in  these  additional  counties  al 
the  same  level  as  for  the  existing 
nonattainment  counties.  Sources  in 
these  counties  that  were  in  operation  on 
or  before  October  1,  1999.  will  be 
required  lo  comply  by  May  1.  2003  and 
sources  thai  began  operation  after 
October  1.  1999,  vdll  be  required  lo 
comply  upon  startup. 

Rule  391-3-1-.02  subsection  (2)(jjj) 
relating  to  "NO.x  Emissions  6t>m 
Electric  Utility  Sleam  Generating  Units" 
is  being  amended  lo  expand  the 
coverage  of  the  rule  lo  include  affected 
coal-fired  electric  utility  steam 
generating  units  in  the  counties  of 
Bartow.  Heard  and  Floyd  and  lo  include 
a  lower  average  NOx  emissions  limit  for 
all  affected  units.  The  emissions  from 
these  sources  have  been  determined  to 
affect  ozone  formation  in  the  metro- 
AUanta  area. 

Effective  May  1.  2003,  Uie  NOx 
emissions  from  all  affected  units  will  be 
limited  lo  the  equivalent  of  O.IS  lb/ 
million  Btu.  CompUance  with  this 
emission  level  will  be  determined  in  the 
following  manner.  Each  source  has  been 
assigned  a  specific  emission  limit.  If  the 
actual  emission  rate  from  each  source  is 
less  than  its  limit,  then  all  affected 
sources  will  be  deemed  in  compliance, 
ff  the  actual  emission  rale  from  any 
source  is  greater  than  its  limit,  then 
compliance  would  bo  demonstrated  by 
showing  thai  the  actual  Btu-weighted 
average  emission  rate  for  all  affected 
sources  is  less  than  the  limit  in 
subsection  3(ii)  of  tl.3  rule.  The  unit 
specific  emission  limits  have  been 
determined  such  thai  their  potential 
Btu-weighted  average  does  not  exceed 
the  limit  in  subsection  3(ii).  The 
compUance  period  will  be  based  on  a 
30-day  rolling  average  begiiming  May  1 
and  ending  September  30  of  each  vear. 

Rule  391-3-1-02.  subparagraph 
(2)(kkk)  relating  to  Uie  "VOC  Emissions 
from  Aerospace  Manu&ctxiring  and 


Rework  Facilities"  is  being  added  lo  be 
consistent  with  federal  requirements 
that  will  limit  VOC  emissions  froni 
aerospace  manufacturing  and  rework 
facilities.  This  rule  is  based  on  the 
Aerospace  Control  Techniques 
Guidelines  (CTG)  Document  which  was 
published  by  the  US  EPA  on  March  24, 
1998.  This  CTG  is  intended  to  supersede 
potential  applicabiUly  of  the 
MisceUaneous  Metal  Parts  CTG  RACT 
requirements  for  manufaciuring  and 
rework  operations  of  aerospace  vehicles 
and  components. 

This  rule  establishes  separate  VOC 
limitations  for  primers,  topcoats, 
various  specialty  coatings,  type  I 
maskanis,  and  type  II  maskanls.  The 
rule  also  requires  that  all  affected 
aerospace  facilities  utilize  coating 
application  techniques  and  work 
practice  standards  that  will  lower  VOC 
emissions.  This  rule  will  apply  to  all 
aerospace  manufactiuing  and  rework 
facilities  that  have  potential  VOC 
emissions  greater  than  25  Ions  per  year, 
that  are  in  the  metro-AUanta 
nonattainment  area,  and  100  tons  per 
year,  that  are  in  the  additional  32 
counties. 

Rule  391-3-1-02  is  being  amended 
by  adding  a  new  subsection  (21(111) 
relating  to  "NOx  Emissions  from  Fuel- 
burning  Equipment."  This  rule  will 
regulate  NOx  emissions  frvm  new 
boilers  and  other  fuel-burning 
equipment  whose  heal  input  capacity  is 
equal  lo  or  greater  than  10  million  Btu/ 
hr  and  less  than  or  equal  lo  250  million 
Btu/hr  in  a  45  county  area  in  and 
aroimd  AUanta  including  the  13  county 
ozone  nonattainment  area  and  the 
additional  32  counties.  This  rule  is 
effective  in  all  45  counties  because  these 
emissions  have  been  determined  to 
affect  ozone  formation  in  the  metro- 
Atlanta  area. 

NOx  emissions  from  affected  boilers 
installed  or  modified  in  the  45  county 
area  on  and  after  May  1.  1999  will  be 
limited  lo  30  parts  per  million  at  3 
percent  oxygen.  The  limit  will  apply 
during  the  period  from  May  1  through 
September  30  of  each  year.  The 
compliance  date  for  this  rule  is  May  1. 
2000. 

Rule  391-3-1-.02  is  being  amended 
by  adding  a  new  subsection  (2|(minm) 
relating  to  "NOx  Emissions  from 
Stationary  Gas  Turbines  and  Stationary 
Engines  used  to  Generate  Electricity." 
This  rule  will  regulate  NOx  emissions 
from  new  stationary  gas  turbines  and 
new  and  existing  stationary  engines  that 
are  located  in  a  45  county  area  in  and 
around  Atlanta,  including  the  13  coimty 
ozone  nonattainment  area  and  the  32 
additional  counties.  This  rule  is 
effective  in  all  45  counties  because  these 


emissions  have  been  determined  to 
affect  ozone  formation  in  the  metro- 
Atlanta  area. 

NOx  emissions  from  affected 
stationary  gas  turbines  installed  or 
modified  in  the  45  county  area  on  or 
after  January  1. 1999  and  before  October 
1. 1999  will  be  limited  lo  42  parts  per 
million  al  15  percent  oxygen,  with  a 
compliance  dale  of  May  1,  2000.  NOx 
emissions  from  affected  stationary'  gas 
tiuhlnes  installed  or  modified  in  the  45 
coimty  area  on  or  after  October  1 , 1 999 
will  be  limited  to  30  parts  per  million 
al  15  percent  oxygen,  with  compliance 
required  upon  startup.  NO\  emissions 
itom  affected  stationary  engines 
installed  or  modified  in  the  45  count>' 
area  on  or  after  April  1.  2000  wUl  be 
limited  lo  80  parts  per  million  al  IS 
percent  oxygen  and  compliance  will  be 
required  upon  startup.  Affected 
stationary  engines  in  the  45  county  area 
that  are  in  operation  before  April  i. 
2000  vrill  have  to  comply  vrith  a  NOx 
emissions  limit  of  160  parts  per  million 
at  15  percent  oxygen  by  no  later  than 
May  1.  2003.  The  Umils  in  this  rule  will 
apply  during  the  period  fr^m  May  1 
through  September  30  of  each  year. 

Rule  391-3-1-02  subsection  (6) 
relating  to  "Specific  Monitoring"  is 
being  amended  by  adding  a  new 
subsection  (a)2.(xii)  which  requires 
affected  sources  to  install  and  operate 
continuous  emissions  monitoring 
systems  for  NOx  and  for  oxygen  or  an 
approved  alternative.  The  affected 
sources  are  those  subject  to  the  new 
rules  for  boilers  (rule  391-3- 
1.02(21(01)). 

A  requirement  lo  install  and  operate 
monitors  in  order  to  determine  initial 
compliance  and  track  on  going 
compliance  with  the  above  rule  for 
boilers  with  a  maximum  design  heat 
input  capacity  equal  to  or  greater  than 
100  million  BTU  has  been  added.  The 
rule  allows,  as  an  alternative,  the  use  of 
predictive  emissions  monitoring 
svslems  for  certain  fuels. 
'  Rule  391-3-1-.03  subsection  (6)(b)l  1 
relating  to  "Stationary  Engines"  is  being 
amended  to  narrow  the  group  of 
stationar>'  engines  that  are  not  required 
to  obtain  air  quality  permits. 

Stationary'  engines  with  a  rated 
capacity  of  300  kilowatts  or  greater  that 
are  used  for  emergency  and/or  peaking 
power  and  that  are  located  in  a  45 
county  area  in  and  around  AUanta 
would  no  longer  be  exempt  frx)m  air 
quality  permitting. 

Rule  391-3-1-.03.  paragraph  (8)(c)(9) 
relating  lo  "Permit  Requirements"  is 
being  amended  to  correct  a 
typoCTaphical  error. 

F^eral  regulation  40  CFR.  Part  S2. 
Appendix  S  is  referenced  in  this 
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regulation.  It  was  incorrectly  listed  as 
Part  51. 

Rule  391-3-1-.03,  paragraph 
(B)(c)(13)  relating  to  •■Permit 
Requirements"  is  being  amended  to 
remove  obsolete  requirements. 

This  paragraph,  relating  to  specific 
nonattainment  New  Source  Review, 
contains  requirements  relating  to 
internal  offsets.  Internal  offsets  are  only 
germain  to  states  which  have  a  "dual 
source"  definition  of  stationary  source. 
Georgia  has  a  "plantwide"  definition  of 
.stationary  source.  Therefore, 
requirements  related  to  internal  offsets 
have  been  removed. 

Rule  391-3-1-.03.  subsection  (8)(c)  is 
being  amended  by  adding  a  new  section 
(14)  relating  to  "Additional  Provisions 
for  Areas  Contributing  to  the  Ambient 
Air  Level  of  Ozone  in  the  Metropolitan 
Atlanta  Ozone  Nonattainment  Area." 
The  purpose  of  this  section  is  to  clarify 
the  specific  nonattainment  new  source 
review  (NSR)  requirements  that  will 
apply  to  sources  locating  in  the  32 
additional  counties. 

New  "major"  sources  (any  source 
with  the  potential  to  emit  at  least  100 
tons  per  year  of  VCX)  or  NOx)  or  any 
source  undergoing  physical  change  or 
change  in  the  method  of  operation 
which  results  in  a  net  increase  of  40 
tons  or  more  of  VOC  or  NOx  (major 
modification)  and  located  in  one  of  the 
32  additional  counties  is  subject  to 
modified  nonattainment  NSR 
requirements.  Sources  subject  to  these 
provisions  in  the  32  additional  counties 
are  required  to  meet  control 
requirements  consistent  with  Best 
.Available  Control  Technology  (BACT) 
instead  of  Lowest  Achievable  Emission 
Rate  (LAER)  which  is  required  in  the  13 
county  nonattainment  area.  The 
installation  of  air  pollution  control 
Bquipment  or  other  emission  reduction 
technologies  are  not  considered 
modifications  if  they  are  determined  to 
be  environmentally  beneficial  and  do 
not  increase  capacity,  and  a  1  to  1 
emission  offset  is  obtained.  Projects 
outside  the  nonattainment  for  which 
complete  applications  were  received 
prior  to  the  proposal  of  the  NSR 
program  area  are  exempt  from  the  NSR 
provisions. 

Rule  391-3-1-.03  subsection  (8)(e) 
relating  to  "Permit  Requirements"  is 
being  amended  to  require  those  sources 
in  the  additional  32  counties  to  comply 
with  new  source  permitting 
requirements  because  the  emissions 
from  these  coimties  have  been 
determined  to  affect  ozone  formation  in 
the  metro-Atlanta  area. 

This  rule  identifies  the  32  additional 
counties  where  the  rule  will  apply  and 
requires  new  or  modified  stationary 


sources  in  the  counties  to  comply  with 
the  requirements  of  section  (c).  This  rule 
will  apply  to  new  or  modified  stationary 
sources  emitting  100  tons  per  year  or 
more  of  volatile  organic  compounds  or 
nitrogen  oxides. 

b.  Description  of  Major  Fevisions  to 
the  Inspection  and  Maintenance  Rules. 
The  EPA  is  proposing  to  approve  the 
revisions  to  Georgia's  Rules  for 
Enhanced  Inspection  and  Maintenance 
Chapter  391-3-20  described  below: 

Rule  391-3-20-.01  relating  to 
"Definitions"  is  being  amended  to 
change  or  delete  definitions  related  to 
biennial  testing,  to  modify  the  definition 
of  ASM  to  include  a  dual-mode  ASM 
test  for  older  vehicles,  to  update  the 
reference  to  the  Federal  I/M  regulations, 
to  define  the  term  "Waiver."  and  to 
renumber  the  definitions. 

The  ASM  test  requirement  is  modified 
to  require  a  dual-mode  ASM  2525/SOlS 
test,  effective  January  1,  2002.  The 
definitions  of  "Off- Year  Inspection"  and 
"Regular  Inspection"  are  deleted  since 
they  are  not  relevant  after  the  change  to 
an  annual  program.  The  term  "Waiver" 
is  defined.  The  Federal  1/M  regulations, 
as  of  luly  1. 1999.  are  referenced.  Other 
clarifications  are  made. 

Rule  391-3-20-03  paragraph  (4) 
relating  to  "Covered  Vehicles; 
Exemptions"  is  being  amended  to 
extend  the  exemption  period  for  new 
vehicles. 

Effective  January  1.  2001.  new 
vehicles  are  exempt  from  testing  until 
the  test  year  three  years  following  the 
model  year  of  the  vehicle. 

7.  Commitments  for  Full  Approval 

The  GAEPD  has  submitted  the 
following  commitments  which  must  be 
met  in  order  for  final  action  to  be  taken 
to  approve  the  attainment 
demonstration  and  grant  the  attainment 
date  extension  request. 

a.  NOx  and  VOC  RACT.  The  GAEPD 
has  committed  to  submit  rules  requiring 
the  implementation  of  NOx  and  VOC 
RACT  in  the  32  additional  counties  for 
sources  with  emissions  in  excess  of  100 
tons  per  year.  The  GAEPD  commits  that 
it  will  address  all  EPA  concerns 
regarding  NOx  and  VOC  RACT  on  a 
time  frame  consistent  with  final  SIP 
approval  by  November  2000. 

o.  Early  Assessment.  The  GAEPD  has 
committed  to  complete  an  early 
assessment  as  discussed  under 
Midcourse  Review,  item  6  above. 

c.  Georgia  Fuel  Rule.  EPA's  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA)  has  raised  numerous 
enforceability  issues  regarding  the 
current  Georgia  Fuel  Rule.  The  GAEPD 
has  committed  to  revise  its  rule,  as 
necessary,  to  satisfactorily  address  the 


monitoring  and  enforceability  issues 
prior  to  the  calendar  year  2000  ozone 
season  but  not  later  than  Mav  1 .  2000. 

d.  Additional  Reductions.  The  GAEPD 
has  committed  to  identify  and  adopt 
regulations  for  sources  that  will  be 
controlled  to  achieve  the  additional 
tonnage  of  NOx  and  VOC  emission 
reductions  that  are  needed  for 
attainment.  Georgia  has  committed  to 
submit  these  control  measures  to  EPA 
before  JiUy  2000.  and  to  implement 
them  by  May  1.  2003.  The  GAEPD  and 
EPA  have  used  EPA's  Method  1  to 
calculate  the  level  of  additional 
reductions  needed  for  attainment  as 
discussed  in  the  description  of 
modeling  (above). 

B.  Attainment  Date  Extension  Request 

The  GAEPD  October  28. 1999, 
submittal  includes  a  request  to  extend 
the  attainment  date  for  the  Atlanta 
ozone  nonattaiiunent  area  pursuant  to 
guidance  issued  by  EPA  on  March  23. 
1999.  The  State  is  requesting  that  the 
attainment  date  be  extended  to  2003. 
For  EPA  to  grant  such  an  extension  the 
GAEPD  must  meet  the  criteria  as 
describe  in  Section  I. A. 3.  Attainment 
Date  Delays  due  to  Transport  of  this 
notice.  The  GAEPD  will  have  satisfied 
all  these  requirements  once  they  have 
met  all  the  commitments  outlined 
above.  Therefore,  the  EPA  is  proposing 
to  extend  the  attaiiunent  date  for  the 
Atlanta  nonattainment  area  to 
November  15,  2003.  on  the  condition 
that  all  the  commitments  are  met. 

9.  What  Are  the  Consequences  of  State 
Failure? 

This  section  explains  the  CAA 
consequences  of  State  failure  to  meet 
the  time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan  submitted  by 
the  State.  (We  are  using  the  phrase 
"failure  to  submit"  to  cover  both  the 
situation  where  a  State  makes  no 
submission  and  the  situation  where  the 
State  makes  a  submission  that  we  find 
is  incomplete  in  accordance  with 
section  110(k)(l)(B)  and  40CFR  part  51. 
Appendix  V.)  For  piuposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  failure  to  submit.  Thus,  the 
description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  State's  submission. 

a.  What  are  the  CAA  s  provisions  for 
sanctions?  If  EPA  disapproves  a 
required  SIP.  such  as  the  attainment 
demonstration  SIPs.  section  179(a) 
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provides  for  the  imposition  of  two 
sanctions.  The  first  sanction  would 
apply  IB  months  after  EPA  disapproves 
the  SIP  if  the  Stale  fails  to  make  the 
required  submittal  which  EPA  proposes 
to  fully  or  conditionally  approve  within 
■    that  time.  Under  EPA's  sanctions 
regulations.  40  CFT?  52.31.  the  first 
sanction  would  be  2:1  offsets  for  sources 
subject  to  the  new  source  review 
requirements  under  .section  173  of  the 
CAA.  If  the  Slate  has  still  failed  to 
submit  a  SIP  for  which  EPA  proposes 
full  or  conditional  approval  H  months 
after  the  first  sanction  is  imposed,  the 
second  sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  llO(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

6.  What  are  the  CAA's  FIP  provisions 
if  a  Stale  fails  to  submit  a  plan?  In 
addition  to  sanctions,  if  EPA  finds  that 
a  State  failed  to  submit  the  required  SIP 
revision  or  disapproves  the  required  SIP 
revision  EPA  must  promulgate  a  FIP  no 
later  than  2  years  from  the  dale  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  Howeyer.  through  a 
series  of  policy  memoranda.  EPA 
recognized  that  Stales  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above  EPA  provided  for 
Slates  to  submit  tlie  attainment 
demonstration  SIPs  in  two  phases.  In 
June  1996.  EPA  made  findings  that  ten 
States  and  the  District  of  Columbia  had 
failed  to  submit  the  pha.se  I  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  (July 
10,  1996).  In  addition  on  May  19.  1997. 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  luly  1998.  several  enviroimiental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  Distrirt 
of  Columbia  on  November  8.  1999. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866.  entitled  "Regulatory 
Planning  and  Review." 


B.  Executive  Order  13045 

Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  ■  (62  FR  19885.  April  23.  1997). ' 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant."  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  proposed  rule  i.s  not  subject  to 
Executive  Order  1 3045  because  il  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  and 
safetv'  risks, 

C.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  thai  significantly 
affects  or  uniquely  affects  the 
communities  of  Iiidian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  hmds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfimded.  EPA  must  provide  lo  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  serlion  of  the 
preamble  lo  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  $ummar>'  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  lo  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  lo  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  tmiquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  Federalism 
(64  FR  43255.  August  10.  1999).  revokes 


and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership) 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  Stales, 
on  the  relationship  between  the  national 
government  and  the  .Stales,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  paylhe  direct  compliance 
costs  incurred  by  Stale  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  propo.sed 
regulation.  EPA  also  mav  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  betv\'een  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  il  merely 
approves  a  Slate  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  ."Vet.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  lo  this  rule. 

£.  Regulator,-  Flexibility  Act 

The  Regulator^'  Flexibility  Act  (RFA) 
generally  requires  an  agency  lo  conduct 
a  regulatorv'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  thai  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nim:iber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jimsdictions.  This 
proposed  rule  will  nol  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  tinder 
section  110  and  subchapter  I.  part  D  of 
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the  Clean  Air  Act  do  not  create  any  new 

requirements  but  simply  approve 
requirements  ttiat  the  Slate  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SlPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976)1  42 
use.  7410(a)(2). 

If  the  approval  is  converted  to  a 
disapproval  imder  section  llO(k).  based 
on  the  Slate's  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  State- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  requirements. 
Therefore,  I  certify  that  such  a 
disapproval  action  will  not  have  a 
signi^cant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
requirements  nor  would  it  substitute  a 
new  Federal  requirement. 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  110  and  subchapter  I,  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  State-enforceability.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore.  I  certify  that 
the  proposed  disapproval  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  SI  00 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effecti\'9 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 


requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SI  00 
million  or  more  to  either  .Slate,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  Slate  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not.  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  Georgia,  which  is  not  a 
small  government. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTT/VA. 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  29.  19M. 
lohn  H.  Hankinson,  Jr.. 
Re^onat  Administrator.  Region  4. 
IFR  Doc.  99-31719  Filed  12-15-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL70-1;FRL-6503-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois;  Ozone 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to 
conditionally  approve  the  1-hour  ozone 
attainment  demonstration  State 
Implementation  Plan  (SIP  or  plan)  for 
the  Chicago-Gary-Lake  County  severe 
ozone  nonattainment  area  submitted  by 
the  Illinois  Environmental  Protection 
Agency  (lEPA)  on  April  30, 1998.  This 
proposed  conditional  approval  is  based 
on  the  submitted  modeling  analysis  and 
on  the  State's  commitments  to  adopt 
and  submit  a  final  ozone  attainment 
demonstration  SIP  and  a  post-1999  Rate 
of  Progress  (ROP)  plan,  including  the 
necessary  State  air  pollution  control 
regulations  to  complete  the  attainment 
demonstration  and  ROP  plans,  by 
December  31,  2000.  The  EPA  is  also 
proposing,  in  the  alternative,  to 
disapprove  this  attainment 
demonstration  plan  if,  by  December  31, 
1999,  the  State  does  not  select  a  control 
strategy  associated  with  its  submitted 
modeling  analysis  and  submits  adequate 
motor  vehicle  emissions  budgets  for 
Volatile  Organic  Compounds  (VOC)  and 
Oxides  of  Nitrogen  (NOx)  for  the  ozone 
nonattainment  area  that  comply  with 
EPA's  conformity  regulations  and  that 
are  derived  from  the  selected  emissions 
control  strategy  that  supports  attainment 
of  the  1-hour  ozone  standard.  In 
addition,  the  State  must,  by  December 
31,  1999,  submit  an  enforceable 
commitment  to  conduct  a  mid-course 
review  of  the  ozone  attainment  plan  in 
2003, 

DATES:  Written  comments  must  be 
received  on  or  before  February  14,  2000. 
ADDRESSES:  Written  conunents  should 
be  sent  to:  Jay  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-IBJ),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
address:  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
(Please  telephone  Mark  Palermo  at  (312) 
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886-6082  before  visiting  the  Region  5 
Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604,  Telephone 
Number  (312)  886-6057,  E-Mail 
Address  doty.edward@epamail.epa.gov. 
SUPPI^MENTARY  INFORMATION:  This 
section  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS  or  standard)  and  an  analysis  of 
Illinois'  1-hour  ozone  attainment 
demonstration  for  the  Chicago-Gary- 
Lake  County  ozone  nonattainment  area. 

Table  of  Contenis 

I.  Background  Information 

II.  Technical  Review  of  the  Submittal 
UI.  Proposed  Action 

IV.  Administrative  Requirements 

I.  Background  Information 

A.  Basis  for  the  State 's  Attainment 
Demonstration  SIP 

What  Are  the  Relevant  Clean  Air  Act 
Requirements? 

The  Clean  Air  Act  requires  the  EPA  to 
establish  national  ambient  air  quality 
standards  for  certain  widespread 
pollutants  that  cause  or  contribute  to  air 
pollution  that  is  reasonably  anticipated 
to  endanger  public  health  or  welfare. 
Clean  Air  Act  sections  108  and  109.  In 
1979.  EPA  promulgated  the  1-hour  0.12 
parts  per  million  (ppm)  ground-level 
ozone  standard.  44  FR  8202  (Feb.  8. 
1979).  Ground-level  ozone  is  not 
emitted  directly  by  sources.  Rather, 
emissions  of  NOx  and  VOC  react  in  the 
presence  of  sunlight  to  form  ground- 
level  ozone.  NOx  and  VOC  are  referred 
to  as  precursors  of  ozone. 

An  area  exceeds  the  1-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm 
on  any  day.  An  area  violates  the 
standard  if.  over  a  consecutive  3-year 
period,  more  than  3  daily  exceedances 
are  expected  to  occur  at  any  monitor  in 
the  area  or  in  its  immediate  downwind 
environs.  The  highest  of  the  fourth- 
highest  daily  peak  ozone  concentrations 
over  the  3  year  period  at  any  one 
monitoring  site  in  the  area  is  called  the 
design  value  for  the  area.  The  Clean  Air 
Act.  as  amended  in  1990.  required  EPA 
to  designate  as  nonattainment  any  area 
that  was  violating  the  1-hour  ozone 
standard,  generally  based  on  air  quality 
monitoring  data  &t)m  the  3-year  period 
from  1987  through  1989.  Clean  Air  Act 
section  107(d)(4);  56  FR  56694  (Nov.  6, 


1 991).  The  Clean  Air  Act  further 
classified  these  areas,  based  on  the 
areas'  design  values,  as  marginal, 
moderate,  serious,  severe  or  extreme. 
Clean  Air  Act  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  quality  problems  while  the  areas 
classified  as  .severe  and  extreme  had  the 
most  significant  air  quality  problems. 

The  control  requirements  and  (iate  by 
which  attainment  needs  to  be  achieved 
vary  with  an  area's  classification. 
Marginal  areas  are  subject  to  the  fewest 
mandated  control  requirements  and 
have  the  earliest  attainment  date.  Severe 
and  extreme  areas  are  subject  to  more 
stringent  plaiming  requirements  but  are 
provided  more  time  to  attain  the 
standard.  Serious  areas  arc  required  to 
attain  the  1-hour  standard  by  November 
15, 1999,  and  severe  areas  are  required 
to  attain  by  November  15,  2005  or 
November  15,  2007,  depending  on  the 
areas'  ozone  design  values.  The 
Chicago-Gary-Lake  County  ozone 
nonattainment  area  is  classified  as 
severe-1 7  and  its  attainment  date  is 
November  15,  2007.  The  Chicago-Gary- 
Lake  Count\'  ozone  nonattainment  area 
is  defined  (40  CFR  Parts  81  314  and 
81.315)  to  contain  Cook,  DuPage, 
Grundy  (Aux  Sable  and  Goose  Lake 
Townships  only),  Kane,  Kendall 
(Oswego  Township  only).  Lake, 
McHenry,  and  Will  Counties  in  Illinois, 
and  Lake  and  Porter  Counties  in 
Indiana.  This  proposed  rulemaking 
focuses  on  the  Illinois  portion  of  this 
nonattainment  area.  A  separate 
proposed  ndemaking  in  today's  Federal 
Register  deals  with  die  Indi.ina  portion 
of  this  nonattainment  area. 

Under  section  182(c)(2)  and  (d)  of  the 
Clean  Air  Act.  serious  and  severe  areas 
were  required  to  submit,  by  November 
15, 1994,  demonstrations  of  how  they 
would  attain  the  1-hour  standard  and 
how  they  would  achieve  ROP 
reductions  in  VCX  emissions  of  9 
percent  for  each  3-year  period  until  the 
attainment.  (In  some  cases.  NOv 
emission  reductions  can  be  substituted 
for  the  required  VOC  emission 
reductions  lo  achieve  ROP.)  Today,  in 
this  proposed  rule,  EPA  is  proposing 
action  on  the  attainment  demonstration 
SIP  submitted  by  Illinois  for  the 
Chicago-Gary-Lake  County  ozone 
nonattainment  area  and  its  associated 
ozone  modeling  domain  and  on  the 
State's  commitment  to  complete  the 
attainment  demonstration  SIP  for  this 
ozone  nonattainment  area  by  December 
2000.  EPA  is  also  proposing  action  on 
the  State's  commitment  to  submit  ROP 
target  calculations  and  the  adopted 
measures  to  achieve  ROP  by  December 
2000.  In  addition,  elsewhere  in  this 
Federal  Register.  EPA  is  today 


proposing  to  lake  action  on  ozone 
attainment  demonslraion  SIPs.  and.  in 
some  cases  ROP  SIPs,  for  other  serious 
or  severe  1-hour  ozone  nonattainment 
areas.  The  additional  ozone  attainment 
demonstration  and  ROP  SIPs  addressed 
elsewhere  in  this  Federal  Register  cover 
the  ozone  nonattainment  areas  of 
Greater  Cormecticut  ICT).  Springfield 
(Western  Massachusetts)  (MA),  New- 
York-North  New  Jersey-Long  Island 
(NY-NI-CT).  Baltimore  (MD), 
Philadclphia-Wilmington-TrentonlPA- 
NJ-DE-MD).  Metropolitan  Washington 
DC.  (DC-MD-VA).  Atlanta  IGA). 
Milwaukee-Racine  (WI).  Chicago-Gary - 
Lake  County  (IL-IN)  (Indiana  portion  of 
this  area),  and  Houston-Galveston- 
Brazoria  (TX). 

In  general,  an  attairunent 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  bow  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  emission 
control  measures  necessary  to  achieve 
attainment.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes 
Transportation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  1 76(c)(2)(A)  of  the 
Clean  Air  Act.  attainment 
demonstrations  necessarily  include  the 
estimates  of  motor  vehicle  emissions 
that  are  consistent  with  attainment, 
which  then  act  as  a  budget  or  ceiling  for 
the  purposes  of  determining  whether 
transportation  plans  and  projects 
conform  to  the  attainment  SIP. 

What  is  the  History  and  T'jne  Frame  for 
the  State  Attainment  Demonstration  SIP 
and  How  Is  It  Related  to  the  NO\  SIP 
call? 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and  VOC 
in  upwind  Stales  (and  the  ozone  formed 
b)'  these  emissions)  affected  these 
nonattainment  areas  and  the  full  impact 
of  this  effect  had  not  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2.  1995.  Mary  D.  Nichols, 
EPA's  then  Assistant  Adrninistrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficidties  in  making 
attainment  demonstration  SIP 
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submittals.'  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  countrj'  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  - 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIFs 
based  on  the  expected  time  frames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  June  1997.  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  country  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29,  1997 
memorandum.  Richard  Wilson.  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1 998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
1  of  the  Clean  Air  Act  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented;  (2)  a  list  of  measures 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment:  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  the  control  measures  necessary 
for  attainment  and  the  ROP  plans 
through  the  attainment  year  by  the  end 
of  2000^:  (4)  a  commitment  to 


■  Menuirandum,  "Ozone  AtlaiDmeDt 
I>monstntioiu."  issuod  March  2. 1995.  A  copy  of 
the  memorandum  miiy  tie  (bund  od  EPA's  web  file 
dt  hllpJ/www.epa.gov/ttn/oafpg/tlpgniMtinl. 

'  Lener  bvm  Mary  A.  Gade.  Director.  Stale  of 
niinois  Environmental  Protection  Agency-,  to 
Environmantal  Council  of  States  (ECOS)  Members, 
dated  April  13. 1995. 

'  In  geneni.  a  coaiinitnient  for  severe  areas  to 
adopt  by  XJocamfaer  2000  the  control  measures 
oocebsary  for  attainment  and  ROP  plans  throu^  the 
tittainmimt  year  applies  to  any  addltioiul  measures 
necessary  for  attainment  thai  were  not  otherwise 
required  to  be  submitted  earlier.  (For  example.  IhiR 
meniDtandum  was  not  intended  to  allow  .States  to 
delay  submission  of  measures  raquireil  under  the 
Clean  Air  Act,  such  as  inspection  and  maintenance 
U/Ml  programs  or  leasonable  available  control 
lecitoology  (RACTl  regulations,  required  at  an 
earlier  time.)  Thus,  this  coounitmeot  applies  to  any 
'  imtrol  measun^  ur  emission  reductions  on  which 
the  Stale  relied  for  purposes  of  the  modeled 
attainment  demonstration.  To  the  moent  Illinois  has 
ml«ed  on  a  coounitroenl  to  satimit  these  measures 
by  Oerember  2000,  EP.A  is  proposing  a  conditional 
opproval  of  the  attainment  demonstration.  Soma 
States  with  severe  nonattainment  areas  submitted 


implement  the  SIP  control  programs  in 
a  timely  manner  and  to  meet  ROP 
emissions  reductions  and  attainment; 
and  (5)  evidence  of  a  public  hearing  on 
the  State  submittal. -*  This  submission  is 
sometimes  referred  to  as  the  Phase  II 
submission.  Motor  vehicle  emission 
budgets  can  be  established  based  on  a 
commitment  to  adopt  the  measures 
needed  for  attainment  and  identification 
of  the  measures  needed.  Thus,  State 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997,  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
tiuisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  1-hour  standard  because  they  did 
not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7, 1997). 
The  EPA  finalized  that  nde  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  each  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27, 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  call. 

What  is  the  Time  Frame  for  Taking 
Action  on  the  Attainment 
Demonstration  SIPs  for  the  Serious  and 
Severe  Nonattainment  i\reas? 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998; 
some  States  are  still  submitting 
additional  revisions.  Under  the  Clean 
Air  Act,  EPA  is  required  to  approve  or 
disapprove  a  State's  submission  no  later 
than  18  months  following  submission. 
(The  statute  provides  up  to  6  months  for 
a  completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and, 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register.  EPA  is 
proposing  to  take  action  on  the  serious 
and  severe  1-hour  ozone  attainment 
demonstration  SIPs  and  intends  to  take 


the  actual  adopted  cootrtil  measures  and  are  not 
relying  on  a  oonunitmenl. 

The  EP.A  recognizes  thai  motor  vehicle  emission 
budgets  can  be  established  from  the  items  listed  in 
the  Wilson  memorandiun 

'Memorandum.  "Guidance  for  ImplemeoUuH  the 
1-ftour  Ozone  and  Pre-Existing  PM  10  NAAC^." 
issued  De(»mber  29.  1997.  A  copy  of  this 
memorandum  may  he  foimd  on  EPA's  wub  site  at 
tillp:/ /www  .opa.gov/ttn/oerpg/l1pgm.htmL 


final  action  on  these  submissionii  over 
the  next  6-12  months.  The  reader  is 
referred  to  individual  dates  in  this 
document  for  specific  information  on 
actions  leading  to  EPA's  final 
rulemaking  on  these  plans. 

What  Are  the  Options  for  Action  on  the 
State  Attainment  Demonstration  SIPs? 

Depending  on  the  circumstances 
tmique  to  each  of  the  SIP  submissions 
on  which  EPA  is  proposing  action 
today.  EPA  is  proposing  one  or  more  of 
these  types  of  approval  or  disapproval 
in  the  alternative.  In  addition,  these 
proposals  may  identify  additional 
actions  that  will  be  necessary  from  the 
State. 

The  Qean  Air  Act  provides  for  EPA 
to  approve,  disapprove,  partially 
approve  or  conditionally  approve  a 
State's  plan  submission.  The  EPA  must 
fully  approve  the  submission  if  it  meets 
the  attainment  demonstration 
requirement  of  the  Clean  Air  Act.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  State's  commitment 
to  correct  the  deficiency  by  a  date 
certain,  which  can  be  no  later  than  one 
year  from  the  date  of  EPA's  final 
conditional  approval. 

The  EPA  may  partially  approve  a 
submission  if  separable  paris  of  the 
submission,  standing  alone,  aie 
consistent  vfitb  the  Clean  Air  Act.  For 
example,  if  a  State  submits  a  modeled 
attainment  demonstration,  including 
control  measures,  but  the  modeling  does 
not  demonstrate  attainment,  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  final 
conditional  approval.  Such 
commitments  do  not  need  to  be 
independently  enforceable  because,  if 
the  State  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval  after  the 
deadline  for  the  correction  of  the 
deficiency.  For  example,  if  a  State 
commits  to  submit  additional  control 
measures  and  fails  to  submit  them  or 
EPA  determines  the  State's  submission 
of  the  control  measures  is  incomplete, 
the  EPA  will  notify  the  State  by  letter 
that  the  conditional  approval  has  betn 
converted  to  a  disapproval.  If  the  State 
submits  control  measures  that  EPA 
determines  are  complete  or  that  are 
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deemed  complete,  EPA  will  determine 
through  rulemaking  whether  the  State's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally.  EPA  has  recognized  that  in 
some  limited  cinnimstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  Components  of  a  Modeled 
Attainment  Demonstration 

The  EPA  provides  that  States  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment..^  In  order  to 
have  a  complete  modeling 
demonstration  submission.  Slates 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

What  Are  the  Modeling  Requirements 
for  the  AttniniTtpnt  Demonstration? 

For  purposes  of  demonstrating 
attainment,  the  Clean  Air  Act  requires 
serious  and  severe  areas  to  use 
phot(x:hemical  grid  modeling  or  an 
analytical  method  EPA  delermines  to  be 
as  effective.  The  phot(x:hemicai  grid 
model  is  set  up  using  meteorological 
conditions  conducive  to  the  formation 
of  ozone.  Emissions  for  a  base  year  are 
used  to  evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values.  Following  validation  of  the 
modeling  system  for  a  base  year, 
emissions  are  projected  to  an  attainment 
year  to  predict  air  quality  changes  in  the 
attainment  year  due  to  the  emission 
changes,  which  include  growth  up  to 
and  controls  implemented  by  the 


*  The  EPA  Issued  guidance  on  the  air  quality 
modeling  that  is  used  in  detnonstrale  attainment 
with  tbij  1. hour  ozone  NA.AQS.  See  L'.S.  EPA. 
11991),  Guideline  for  ReguUt»r\'  Application  of  the 
I'rban  Airshed  McxIbI,  EPA-l5i)/4-91-013  duly 
1991).  A  copy  may  bo  found  on  EPA's  web  site  at 
http://www.i)pa.gov/ltn/screin>  (file  name: 
"UAMRGG  ").  See  also  L:.S.  EPA  1 1996).  Guidance 
on  Use  of  MtKtelod  Results  lo  Derooiutrale 
Attainment  of  the  Ozone  NAAQS.  EI'A-4.'i4/H-<l5- 
007  (lune  1996).  A  copy  may  be  fotmd  on  EPA's 
wub  sile  al  hltp!//www.epa.gov/tln/acram/  (file 
name;  "OaTEST') 


attaimnent  year.  A  modeling  domain  is 
chosen  that  entximpasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS.  an  optional  weight  of 
evidence  determination  which 
incorporates,  but  is  not  limited  to.  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  State  must  develop  and  implement 
a  modeling  protocol.  'The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
indi\iduals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups], 
.Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e., 
days  in  the  past  with  high  ozone 
concentrations  exceeding  the  standard, 
that  are  representative  of  the  nzonn 
pollution  problem  for  the  nonattairmient 
area.  Third,  the  State  needs  to  identifj' 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e..  the  modeling 
domain  size.  The  domain  should  be 
larger  than  the  designated 
nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  any  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  laige  grid  cells  (too   . 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  State  needs 
to  generate  meteorological  data  and 
emissions  that  describe  atmospheric 
conditions  and  emissions  inputs 
reflective  of  the  selected  high  ozone 
days.  Finally,  the  State  needs  to  verif\' 
that  the  modeling  system  is  properly 


simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests  (generally  referred  to 
as  model  validation).  Once  these  steps 
are  satisfactorily  completed,  the  model 
is  ready  to  be  used  to  generate  air 
quality  estimates  to  support  an 
attainment  demonstration. 

The  modeled  attainment  test 
compares  model-prodicted  ]-houi  daily 
maximum  concentrations  in  all  grid 
cells  for  tha  attainment  year  to  the  level 
of  the  NAj\QS.  a  predicted  peak  ozone 
concentration  above  0.124  ppm 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year.  This  type  of  test  is  often  referred 
to  as  an  exceedance  test.  The  EPA's 
guidance  recommends  that  States  use 
either  of  two  modeled  attainment  at 
exceedance  tests  for  the  1-hour  ozone 
NAAQS:  a  deterministic  test  or  a 
statistical  test. 

The  deterministic  test  reqtxires  the 
State  to  compare  predicted  1-hour  daily 
maximtmi  ozone  concentrations  for  each 
modeled  day''  to  the  attainment  level  of 
0.124  ppm.  if  none  of  the  predictions 
exceed  0.124  ppm.  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If. 
over  a  3-year  period,  the  area  has  an 
average  of  1  or  fewer  exceedances  per 
year  at  any  monitoring  site,  the  area  is 
not  violating  the  standard.  Thus,  if  the 
State  models  a  very  extreme  day 
(considering  meteorological  conditions 
that  are  very  conducive  to  high  ozone 
levels  and  that  should  lead  to  fewer 
than  1  exceedance  per  year  at  any 
location  in  the  nonattainment  area  and 
modeling  domain  over  a  3  year  peritxl), 
the  statistit;al  test  provides  that  a 
prediction  above  0,124  ppm  up  to  a 
certain  upper  limit  may  be  consisteni 
with  attainment  of  the  standard,  (The 
form  of  the  1-hour  stimdard  allows  foi 
up  to  3  days  with  peak  1-hour  ozone 
concentrations  above  the  standard  over 
a  3-year  period  at  any  monitoring  site 
before  an  area  is  considered  to  be  in 
violation  of  the  Ni\AQS,) 

The  acceptable  upper  limit  above 
0,124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1  -hour  NAAQS 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-hour  average 
concentrations  over  a  3-year  period  an* 
0,136  ppm.  0.130  ppm.  6.128  ppm  and 
0.122  ppm  is  attaining  the  standard  T" 
identify  an  acceptable  upper  limit,  the 
statistical  likelihood  of  obser\'ing  ozoni' 
air  quality  exceedances  of  the  standard 


'The  initial,  "ramp-up  "  days  for  each  epis^iie  « 
utcluded  frum  this  detennin«l(aa. 
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of  various  concentTations  is  equated  to 
severity  of  the  modeled  day.  The  upper 
Umit  generally  represents  the  maximum 
ozone  concentration  observed  at  a 
location  on  a  single  day  and  it  would  be 
the  only  reading  above  the  standard  that 
would  be  expected  to  occur  no  more 
than  an  average  of  once  a  year  over  a  3- 
year  period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conrJude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

What  Are  the  Additional  Analyses  That 
May  Be  Considered  When  the  Modeling 
Fails  to  Show  Attainment? 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
piuvide»  a  uieauii  fur  cuusidering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight-of-evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State 
can  rely  on  and  EPA  will  consider 
factors  such  as:  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis;  other  modeled  outputs.  o.g., 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value: 
actual  observed  air  quality  trends: 
estimated  emissions  trends:  analyses  of 
air  quality  monitored  data:  the 
responsiveness  of  the  model  predictions 
to  further  controls:  and,  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exhaustive 
list  of  factors  that  may  be  considered 
and  these  factors  could  vary  from  case 
to  case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 


However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 
The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
a  WOE  determination  needs  to  contain 
provisions  for  periodic  review  of 
monitoring,  emissions,  and  modeling 
data  to  assess  the  extent  to  which 
refinements  to  emission  control 
measiu^s  are  needed.  The  mid-course 
review  is  discussed  below. 

C.  Framework  for  Proposing  Action  on 
the  Attainment  Demonstration  SIPs 

Besides  the  Modeled  Attainment 
Demonstration,  What  Other  Issues  Must 
Be  Addressed  in  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  the 
1-hoiU'  attainment  demonstration  SIPs. 
These  elements  are  listed  below  and 
then  described  in  detail. 

Clean  Air  Act  measures,  and  other 
measures  relied  on  in  the  modeled 
attainment  demonstration  SIP.  This 
includes  adopted  and  submitted  rules 
for  all  previously  required  Clean  Air  Act 
mandated  measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the  Slate 
relied  on  in  the  SIP  submission  for 
attainment  and  ROP  plans  on  which 
EPA  is  proposing  to  take  action  today 

NO\  Reductions  Affecting  Boimdary 
Conditions 

Motor  vehicle  emissions  budget.  This 
must  be  a  motor  vehicle  emissions 
budget  which  can  be  determined  by 
EPA  to  be  adequate  for  conformity 
purposes. 

Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends  must  be 
included  in  the  attainment 
demonstration  SIP  before  it  can  be 
approved  by  the  EPA.  The  mid-course 
review  wotild  show  whether  the 
adopted  control  measures  are  sufficient 
to  reach  attainment  by  the  area's 
attainment  date,  or  that  additional 
control  measures  are  necessary. 


1 .  Clean  Air  Act  Measures  and  Measures 
Relied  on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  States  shoiUd  have  adopted  the 
control  measures  already  required  under 
the  Clean  Air  Act  for  the  area 
classification.  Since  these  10  serious 
and  severe  areas  need  to  achieve 
substantial  reductions  fit)m  their  1990 
emissions  levels  in  order  to  attain,  EPA 
anticipates  that  these  areas  need  all  of 
the  measures  required  under  the  Clean 
Air  Act  to  attain  the  1-hour  ozone 
NAAQS. 

In  addition,  the  States  may  have 
included  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  Clean  Air 
Act.  (For  serious  areas,  these  should 
have  already  been  identified  and 
adopted,  whereas  severe  areas  have 
until  December  2000  to  submit 
measures  to  achieve  ROP  through  the 
attainment  year  and  to  attain.)  For 
purposes  of  fully  approving  the  State's 
SIP,  the  State  will  need  to  adopt  and 
submit  all  VOC  and  NOx  controls 
within  the  local  modeling  domain  that 
were  relied  on  for  purposes  of  the 
modeled  attainment  demonstration. 

The  following  table  presents  a 
summary  of  the  Clean  Air  Act 
requirements  that  need  to  be  met  for 
each  severe  nonattainment  area  for  the 
1-hour  ozone  NAAQS.  These 
requirements  arc  specified  in  section 
182  of  the  Clean  Air  Act.  Information  on 
more  measures  that  States  may  have 
adopted  or  relied  on  in  their  current  SIP 
submissions  is  not  shown  in  the  table. 

C/^A  REQuiREMErrrs  for  Severe 
Areas 

— NSR  for  VOC  and  NOx.  including  an  offset 

ratto  of  13:''  and  a  major  VOC  and  NOk 

source  cutoff  of  25  tons  per  year  (tpy) 
— Reasonable  Availatsfe  Control  Technology 

(RACT)  for  VOC  and  NOx 
— Enlianced    Inspection    and    Maintenance 

(l/M)  program 
—15%  VOC  plans  for  ROP  ttirough  1998 
— Emissior^  inventory 
— Emission  statements 
— Attainment  demonstration 
—9%  ROP  plan  Ihrougli  1999 
— Clean  fuels  program 
— Enhanced  monitoring  (PAMS) 
—Stage  li  vapor  recovery 
— Reformutaled  gasoline 
—9%    ROP   plan   through   attainment   year 

(post- 19991 
— Measures  to  offset  Vehicle  Miles  Travelled 

(VMT)  growth 
— Requirements  for  fees  for  major  sources 

for  failure  to  attain 
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2.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27, 
1998,  which  required  States  to  addiress 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  22  jiuisdictions  were 
required  to  meet  through  enforceable 
SIP  measures  adopted  and  submitted  by 
September  30,  1999.  The  NOx  SIP  call ' 
is  intended  to  reduce  emissions  in 
upwind  States  that  significantly 
cxintribute  to  nonattainment  problems. 
The  EPA  did  not  identify  specific 
sources  that  the  States  must  regulate  nor 
did  EPA  limit  the  States'  choices 
regarding  whdre  to  achieve  the  emission 
reductions.  Subsequently,  a  three-judge 
panel  of  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  issued  an 
order  staying  the  SIP  submission 
requirement  portion  of  the  NOx  SIP  call 
rule  requiring  States  to  submit  rules  by 
September  30,  1999. 

the  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut. 
Springfield  MA,  New  York/North  New 
Jersey/Long  Island  (NY-NJ-Ct), 
Baltimore  MD,  Philadelphia/ 
Wilmington/Trenton  (PA-NJ-DE-MD), 
Metropolitan  Washington  DC  (DC-MD- 
VA),  Atlanta  GA,  Milwaukee-Racine  WI, 
and  Chicago-Gary  Lake  County-  (IL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattainment  areas  at  their  boundaries. 
For  purposes  of  developing  attainment 
demonstrations,  States  define  local 
modeling  domains  that  include  both  the 
nonattainment  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boimdary  conditions.  With 
the  exception  of  Houston,  the  1-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assiuned  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States.  Thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect 
Therefore,  EPA  believes  it  is  appropriate 


to  allow  States  to  continue  to  assimie 
the  reductions  from  the  NOx  SIP  call  in 
areas  outside  the  local  1-hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  call  within  their 
States  but  outside  of  the  modeling 
domains,  the  States  must  also  adopt 
control  measures  to  achieve  those 
reductions  in  order  to  have  an 
approvable  plan. 

Accordingly,  Sutes  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopi  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
with  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  assumed  by  State  inside  the 
local  modeling  domain  ^  must  be 
adopted  as  part  of  the  State's  1-bour 
attainment  demonstration  SIP.  It  is  only 
for  NOx  emission  reductions  occurring 
outside  of  the  local  modeling  domain 
that  States  may  assume  implementation 
of  the  NOx  SIP  call  measures  and  the 
resulting  boundary  conditions  without 
actually  being  required  at  this  time  to 
adopt  regulations  to  implement  the  NOx 
emission  reductions  required  by  the 
NOx  SIP  caU. 

3.  Motor  Vehicle  Emissions  Budget 

The  EPA  believes  that  an  attainment 
demonstration  SIP  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  must  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attaiiunent  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP.  as  described  by  Clean  Air  Act 
section  176(c)(2)(A).  For  transportation 
conformity  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  an  appropriately 
identified  motor  vehicle  emissions 
budget  is  a  necessary  part  of  an 


attaiiunent  demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that,  except 
for  the  Western  MA  (Springfield) 
attaiiunent  demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  the 
9  other  nonattainment  areas  covered  in 
today's  proposals  are  inadequate  or 
missing  from  the  attainment 
demonstrations.  Therefore.  EPA  is 
proposing  to  disapprove  the  attainment 
demonstration  SIPs  for  those  9  areas  if 
the  States  do  not  submit  motor  vehicle 
emissions  budgets  that  EPA  can  find 
adequate  by  May  31.  2000.*  In  order  for 
EPA  to  complete  the  adequacy  process 
by  the  end  of  May,  States  should  submit 
an  emissions  budget  no  later  than 
December  31,  1999.'  If  an  area  does  not 
have  a  motor  vehicle  emissions  budget 
that  EPA  can  determine  adequate  for 
conformity  purposes  by  May  31.  20(X). 
EPA  plans  to  take  final  action  at  that 
time  disapproving  in  full  or  in  part  the 
area's  attainment  demonstration.  The 
emissions  budget  should  reflect  all  of 
the  motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e.,  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

4.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitoring  and  emissions 
data  to  determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quahty 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  attainment  dates 

The  EPA  believes  that  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  determination  for  the 
attainment  demonstration  on  which 
EPA  is  proposing  to  take  action  today 
In  order  to  approve  the  Illinois 
attainment  demonstration  SIP  for  the 
Chicago-Gary-Lake  County  area,  EPA 
believes  that  Illinois  must  submit  an 


^  For  the  purposes  of  this  Dotic«,  "local  modeling 
domaia"  is  typically  ao  urban  scale  domain  with 
horizontal  dimensions  less  than  aliout  300  km  on 
a  side,  horizontal  grid  resolution  less  than  or  equal 
to  5  X  5  lun  or  finer.  Ttie  domain  is  lai^e  enough 
to  ensure  that  emissions  occurring  at  8  am  in  the 
domain's  center  are  still  within  the  domain  at  a  pm 
the  same  day.  If  recirculation  of  the  nonattainment 
aree's  previous  day's  emissions  is  tielieved  to 
contribute  to  an  observed  problefn.  the  domain  is 
large  enough  to  characterize  ttiis. 


•For  severe  areas.  EPA  will  determine  the 
adequacy  of  the  emissions  budgets  associated  with 
the  post- 1  gee  ROP  plans  once  the  Sutes  submit  the 
target  calculations,  which  are  due  no  later  ttian 
December  2000. 

^  A  final  budget  is  preferred:  but.  if  the  Sute 
public  process  is  not  yet  oomplele,  tilexi  a  draft 
budget  may  be  submitted  The  adequacy  process 
generally  takes  at  least  00  days.  Therefore,  in  order 
for  EPA  to  complete  the  adei)tiacy  prutess  no  later 
than  the  end  of  May.  IiPA  must  luve tiy  Febrtiary 
15.  2000.  the  final  budget  or  a  drvfttfaal  is 
substantially  similar  to  what  the  final  tnidget  will 
be.  The  Sute  must  submit  the  final  budget  tiy  April 
IS.  2000. 
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and,  therefore,  the  period  for 
submission  of  the  measures  would  bo  no 
longer  than  18  months  after  the  EPA 
finding.  A  draft  guidance  document 
regarding  the  MCR  process  is  located  in 
the  docket  for  this  proposal  and  may 
also  be  found  on  EPA's  web  site  at  http:/ 
/www.epa.gov/ttn/scram/. 

D.  Additional  Background 
Considerations  for  This  Proposed 
Rulemaking 

What  Information  I}oes  the  EPA  Expect 
to  Receive  From  the  States  to  Allow  an 
Approval  of  the  1-hour  Ozone 
Attainment  Demonstration  SIPs? 

The  following  table  shows  a  summary 
of  information  on  what  EPA  expects 
from  Illinois  to  allow  EPA  to  approve 
the  severe  area  1-hour  ozone  attainment 
demonstration  SIP  for  the  Chicago-Gaiy- 
Lake  County  nonattainment  area. 

Summary  Schedule  of  Future  State  Actions — Severe  Nonattainment  Areas  That  Wia  Submit  All  Measures 

Needed  For  Attainment  by  12/31/00 


enforceable  commitment  to  perform  a 
MCR  as  described  here. '" 

As  part  of  the  commitment,  the  State 
should  commit  to  work  with  EPA  in  a 
public  consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 

For  severe  areas,  such  as  the  Qiicago- 
Garv-Lake  County  ozone  nonattainment 
area,  the  States  must  submit  an 
enforceable  commitment  to  perform  the 
MCR  immediately  following  the  2003 
ozone  season  and  to  submit  the  results 
to  EPA  by  December  31.  2003.  EPA 
believes  that  an  analysis  in  2003  would 
be  most  robust  since  some  or  all  of  the 
regional  NOx  emission  reductions 
should  be  achieved  by  that  date.  EPA 
would  then  review  the  results  and 
determine  whether  any  States  need  to 
adopt  and  submit  additional  control 
measures  for  purposes  of  attainment. 


The  EPA  is  not  requesting  that  States 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  States  to 
make  a  commitment  that  is  specific 
enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 
upwind  States  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
to  ensure  that  an  area  attains  the 
standard.  Therefore,  if  EPA  determines 
that  additional  control  measures  are 
needed  for  attaiimient,  EPA  would 
determine  whether  additional  emission 
reductions  are  needed  in  the  States  in 
which  the  nonattainment  areas  are 
located  or  in  upwind  States,  or  in  both. 
The  EPA  would  require  the  affected 
State  or  States  to  adopt  and  submit  new 
measures  within  a  period  specified  at 
that  time.  The  EPA  anticipates  that 
these  findings  would  be  made  as  calls 
for  SIP  revisions  under  section  110(k](5) 


Required  no  later  than: 


Action 


12A31/DO 


12/31/03 


State  sutxnits  the  following  to  EPA: 
— Motor  vehicle  emissions  budget.' 
— Enforcaat})e  commitment  to  peflomi  a  mid-course  review- 
State  submits— 
— The  final  motor  vetiide  emissions  budget  (only  If  draft  submitted  earlier).^ 

—Enforceable  commitment  {only  if  draft  submHled  earlier)  to  perform  a  mid-course  review  (only  if  draft  sub- 
mitted earlier) 
State  sutKnits  a  revised^nal  modeling  analysis. 
—Stale  submits  adopted  rules  that  reflect  measures  relied  on  In  modeled  attainment  demonstration  and  ttui 
support  ROP  requirements, 

—State  revises  and  submits  SIP  and  motor  vehicle  emissions  budget  if  adopted  measures  are  for  motor  vehi- 
cle category 
State  sutxnits  to  EPA  results  of  mid-course  review. 


'  Final  [HJdget  preferable:  however,  if  public  process  is  not  yet  complete,  then  a  draft  budget  may  be  sut)mitted  at  this  time.  Note  that  ttie  budg- 
et can  reflect  estimated  Tier  2  emission  reductions — see  memorandum  from  Lydia  Wegman  and  Merrylin  Zaw-Mon,  "1-Hour  Ozone  AttainmenI 
Demonstrations  and  Tier  2ySulfur  Rulemaltinq," 

^11  a  final  budget  is  significantly  ditlerent  from  the  draft  sut)mined  earlier,  the  finai  txidget  must  be  sutxnitted  t)y  2/1  M)0  to  accommodate  the 
90  day  processing  penod  pnor  to  the  5/31/00  dale  by  which  EPA  must  tind  the  motor  vehicle  emissions  t)udget  adequate. 


What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
documents  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  documents  and  their  location  on 
EPA's  web  site  are  listed  below:  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Recent  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 


Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards.  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
(Quality  Modeling  Group.  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram/. 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3, 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP,  NC. 

3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  1-hour 
Attainment  Demonstrations,"  from 
Merrylin  Zaw-Mon,  Office  of  Mobile 


Sources  to  Air  Division  Directors. 
Regions  I- VI,  November  3,  1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
traqconf.htm. 

4.  Memorandum,  "1-Hour  Ozone 
Attainment  Demonstrations  and  Tier  2/ 
Sulfur/Sulfur  Rulemaking,"  from  Lydia 
Wegman  and  Merrylin  Zaw-Mon  to  the 
Air  Division  Directors,  Regions  I- VI, 
November  8.  1999.  Web  site:  http.// 
www.epa.gov/oms/transp/traqconf.htm. 

5.  Draft  Memorandum,  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  John  Seitz,  Director. 
Office  of  Air  Quality  Planning  and 
Standards.  Web  site:  http:// 
www.epa.gov/ttn/scram/. 


"iFar  purposes  of  confonnil>'.  the  State  needs  a 
conunitniRit  that  has  been  subiect  to  a  public 
hearing.  If  the  State  has  submitted  a  comnutmont 


thai  has  bean  subject  to  public  hearing  and  that 
provides  for  the  adoption  of  all  measures  necessary 
for  attainment,  the  State  should  submit  a  letter  prior 


to  December  31.  lees.  amending  the  commilineot 
to  include  the  MCR. 
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Previous  Dociuuents 

1.  U.S.  EPA.  (1991).  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model.  EPA-450/4-91-013, 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"U/\MREG'). 

2.  U.S.  EPA.  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  EPA- 
454/B-95-007,  (June  1996).  Web  site: 
btlp://www.epa.gov/ttn/scram/  (file 
name:  "03TEST"), 

3.  Memorandimi,  "Ozone  Attainment 
Demonstrations,"  from  Mary  D.  Nichols, 
issued  March  2.  1995.  Web  site:  http:/ 
/www.epa.gov/ttn/oarpg/tlpgm.hlml. 

4.  Memorandum,  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  issued  July  16, 1998. 
Web  site:  http://www.opa.gov/ttn/ 
oarpg/t  1  pgm .  html . 

5.  December  29, 1997  Memorandiun 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PM,,,  NAAQS." 
Web  site:  bttp://www. opa.gov/ttn/ 
oarpg/llpgm.html. 

n.  Technical  Review  of  the  Submittal 

A.  Summon'  of  State  Submittals 

1 .  General  Information 

When  Was  the  AttaiiunenI 
Demonstration  Addressed  in  Public 
Hearings,  and  When  Was  the 
Attainment  Demonstration  Submitted 
by  the  Slate  of  Illinois? 

The  Stale  held  a  public  hearing  on  the 
ozone  attainment  demonstration  on 
March  25,  1998  and  submitted  to  it  EPA 
on  April  30, 1998. 

What  Are  the  Basic  Components  of  the 
Submittal? 

Since  Illinois,  along  with  Indiana, 
Michigan,  and  Wisconsin,  participated 
in  the  Lake  Michigan  Ozone  Study  and 
the  Lake  Michigan  Ozone  Control 
Program,  and  since  these  ozone 
modeling  studies  form  the  technical 
basis  for  the  ozone  attaiimient 
demonstration,  Illinois,  Indiana,  and 
Wisconsin  centered  their  ozone 
attainment  demonstrations  arotmd  a 
single  tet:hnical  support  document 
(April  1 998)  produced  by  the  four  States 
in  the  Lake  Michigan  Air  Directors 
Consortium  (LADCO).  This  technical 
support  dociunent  is  entitled  "Modeling 
Analysis  for  l-Hotu-  Ozone  NAAQS  in 
the  Lake  Michigan  Area."  Each  State  has 
also  included  a  state-specific  cover 
letter  and  state-specific  synopsis  of  the 
ozone  attainment  demonstration.  It 
should  be  noted  that  the  specifics  of  the 
emission  control  strategies  considered 


varied  by  Slate.  The  specific  emission 
categories  or  emission  controls 
considered  by  Illinois  are  summarized 
below. 

2.  Modeling  Procedures  and  Basic  Input 
Data 

What  Modeling  Approach  Was  Used  in 
the  Analyses? 

All  three  States,  as  members  of 
LADCO  and  as  participants  in  the  Lake 
Michigan  Ozone  Study  and  Lake 
Michigan  Ozone  Control  Program,  used 
the  same  ozone  modeling  approach.  The 
modeling  approach  is  documented  in  an 
April  1998  technical  support  document, 
entitled  "Modeling  Analysis  For  1-Hour 
Ozone  NAAQS  In  The  Lake  Michigan 
Area."  Since  the  April  1998  technical 
support  document  failed  to  document 
all  of  the  modeling  approaches  and 
bases  for  the  development  and  selection 
of  model  input  data,  this  review  also 
relies  on  an  older,  December  1995. 
technical  support  document  submitted 
by  the  LADCO  States,  which  does  a 
more  thorough  job  of  documenting  the 
systen]  and  input  data. 

The  heart  of  the  modeling  system  and 
approach  is  the  Urban  Airshed  Model — 
Version  V  (UAM-V)  developed 
originally  for  application  in  the  Lake 
Michigan  area.  This  photochemical 
model  was  used  to  model  ozone  and 
ozono  precursors  in  a  multiple,  nested 
grid  system,  hi  the  horizontal 
dimension,  three  nested  grids  were 
used.  Grid  A.  the  largest  of  the  three 
grids,  is  a  35  cell  by  50  cell  grid  (560 
kilometers  east-west  by  800  kilometers 
north-south)  generally  centered  on  the 
lower  two-thirds  of  Lake  Michigan  with 
a  horizontal  resolution  of  16  kilometers 
per  cell.  Grid  B  is  a  34  cell  by  60  cell 
grid  (272  kilometers  east-west  by  480 
kilometers  north-south)  centered  on  the 
lower  three-quarters  of  Lake  Michigan 
with  a  horizontal  resolution  of  8 
kilometers  per  cell.  Grid  B  covers  all  of 
the  1-hour  ozone  nonattainment  areas  of 
interest  in  the  analysis.  Grid  C  is  a  20 
cell  by  80  cell  grid  (80  kilometers  east- 
west  by  320  kilometers  north-.wulhl 
approximately  centered  on  the  western 
shoreline  of  lower  Lake  Michigan  with 
a  horizontal  resolution  of  4  kilometers 
per  celKThe  model  covered  8  vertical 
layers  over  the  entire  horizontal 
modeling  domain.  Mixing  heights  used 
in  the  modeling  system  were 
determined  from  regional  upper-air 
monitoring  station  data. 

Besides  being  able  to  model  ozone 
and  other  pollutants  in  nested 
horizontal  grids.  UAM-V  can  also 
model  individual  elevated  source 
plumes  within  the  modeling  grid 
jpliune-in-grid  or  PiG).  Gaussian 


dispersion  models  are  used  to  grow 
plumes  until  the  pliunes  essentially 
filled  grid  cells.  At  these  paints,  the 
numerical  dispersion  and  advecUon 
components  of  UAM  take  over  to 
address  further  downwind  dispersion 
and  advection. 

The  UAM-V  modeling  system  is  also 
used  to  assess  the  impacts  of  clouds  on 
certain  high  ozone  episode  days. 
Observed  cloud  data  are  used  to  modify 
chemical  photolysis  rates  and  other 
meteorological  input  data. 

The  following  input  data  systems  and 
analyses  were  also  used  as  part  of  the 
combined  modeling  system  for  the  Lake 
Michigan  area: 

a.  Emissions.  UAM-V  requires  the 
input  of  gridded.  hourly  estimates  of 
CO,  NOv.  and  speciated  VOC  emissions 
(speciated  based  on  carbon  bond  types). 
The  States  provided  emission 
inventories,  which  were  prrx:essed 
through  the  Emissions  Modeling 
System— 1995  version  (EMS-9S)  to 
prepare  UAM-V  input  data  files 
Emission  data  files  were  generated  for 
Grid  A  and  Grid  B. 

For  Grid  B,  the  States  supplied  point 
sounre  (individually  identified 
stationary  sources)  and  area  source 
(sources  too  small  and  numerous  to  be 
identified  and  recorded  as  individual 
sources)  emissions  for  a  typical  summer 
weekday.  These  emissions  were  based 
on  the  States'  1990  base  year  emissions 
inventories  for  the  ozone  nonattainment 
areas  and  were  adjusted  to  1991  levels 
to  bo  compatible  with  U.e  high  ozone 
periods  modeled.  The  base  emissions 
were  adjusted  for  some  source 
categories  to  reflect  typical  "hot  stunmer 
days."  Day -specific  emissions  data  were 
suppUed  by  over  200  facilities  in  the 
modeling  domain.  Mobile  source 
emissions  were  calculated  by  EMS-95 
using  MOBILESa  (a  mobile  source 
emissions  model  supplied  by  the  EPA) 
emission  factors  (u.sing  day-specific 
temperatures)  and  local  vehicle-miles- 
traveled  data  generally  supplied  by  local 
metropolitan  planning  agencies  and 
based  on  transportation  models.  Finally, 
the  biogenic  emission  rates  used  in  Grid 
B  were  calculated  based  on  BIOME, 
which  is  the  biogenics  emissions  model 
contained  within  EMS— 95. 

For  Grid  A.  point  and  area 
anthropogenic  emissions  rates  were 
derived  from  EPA's  1990  Interim 
Regional  Inventory,  except  for 
Wisconsin,  which  supplied  state- 
specific  data.  Mobile  source  emissions 
were  based  on  MOBILESa  emission 
factors  (derived  for  a  representative  hot 
simuner  day)  and  vehicle  miles  traveled 
data  derived  using  the  1990  Highway 
Performance  Monitoring  System. 
Biogenic  emission  rates  were  calculated 
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using  the  Biogenics  Emissions  Inventory 
System  (BEIS)  asisuming  temperatures 
for  a  representative,  hot  summer  day. 
This  version  of  BEIS  includes  soil  NOx 
emissions  and  land  use  data  from  the 
United  States  Geoloeical  Survey 

Grid  B  emissions  data  superceded 
Grid  A  data  within  Grid  B.  Grid  C 
emissions  data  were  not  specifically 
derived — Grid  B  emissions  data  were 
used  within  Grid  C. 

All  emission  estimates  wore  speciated 
by  compound  or  carbon  bond  type  and 
spatially,  and  temporally  resolved  into 
UAM-V  input  data  files  by  the  use  of 
EMS-95. 

b.  f4eteorology.  Meteorological  input 
data  by  grid  cell  and  hour  were 
generated  by  use  of  a  prognostic 
meteorological  model  (model  output 
data  derived  from  equations  which 
describe  how  meteorological  variables, 
such  as  wind  speed/direction, 
temperature,  and  water  vapor  change 
over  time)  knovra  as  CAUIAMS. 
CAUIAMS  was  run  with  varying 
horizontal  resolution  depending  on 
location.  Over  Grids  B  and  C. 
CALRAMS  was  run  with  4  kilometer 
resolution.  Over  Grid  A,  a  resolution  of 
16  kilometers  was  used.  Over  the 
remainder  of  the  continental  United 
States,  a  resolution  of  80  kilometers  was 
used.  The  model's  vertical  structure 
used  31  layers  in  Grid  A  and  over  the 
remainder  of  the  continental  United 
States  outside  of  the  UAM-V  modeling 
domain  and  26  lavers  over  Grids  B  and 
C. 

Four-dimensional  data  assimilation 
using  observed  meteorological  data 
values  was  used  to  ensure  that  the 
model  estimates  did  not  deviate 
significantly  from  observed 
meteorological  data.  Preprocessor 
programs  were  used  to  map  the  model's 
output  data  into  the  UAM-V  grid 
system  and  to  derive  other  necessary 
model  inputs. 

Some  adjustments  were  made  to 
CALRAMS  results  where  the  model 
produced  near-calm  wind  speeds  and 
where  observed  wind  speeds  were 
significantly  higher  than  modeled  wind 
speeds  during  one  modeled  ozone 
episode. 

c.  Chemistry.  Atmospheric  chemistry 
within  the  modeling  grid  system  and 
UAM-V  was  simulated  using  the 
Carbon  Bond-Version  IV  model 
developed  by  the  Environmental 
Protection  Agency  and  used  in  Version 
IV  of  UAM. 

d.  Boundary  and  Initial  Conditions. 
Initial  sensitivity  analyses  of  the 
modeling  system's  response  to  modeling 
domain  boundary  conditions  (incoming 
ozone  and  ozone  precursor  levels  at  the 
outer  edges  of  the  modeling  domain) 


showed  that  the  system  was  very 
sensitive  to  these  boundary  conditions. 
LADCO  used  all  available  upwind  data, 
and  especially  those  collected  during 
the  1991  intensive  field  study,  to  derive 
boundary  conditions.  In  addition,  the 
contractor.  SAl,  Incorporated,  used 
output  data  from  the  use  of  the  Regional 
Oxidant  Model  (ROM)  to  derive  initial 
concentrations  in  the  modeling  domain 
for  the  first  day  of  each  modeled  ozone 
episode.  Data  from  this  first  day,  along 
with  other  model  input  data,  were  used 
to  model  ozone  and  precursor 
concentrations  for  the  next  1  to  2  days, 
to  be  used  as  inputs  into  the  main  part 
of  the  modeled  ozone  episode.  The  first 
1  to  2  days  modeled  were  treated  as 
"ramp-up  days"  for  the  main  part  of 
each  modeled  ozone  episode.  This 
process  produced  more  stable  input  data 
for  the  modeling  of  high  ozone  days. 

What  High  Ozone  Periods  Were 
Modeled? 

Four  high  ozone  episodes  in  1991 
were  considered.  Those  episodes  were: 
lune  18-21, 1991; 
June  24-28,  1991; 
July  15-19,  1991:  and 
August  22-26, 1991. 
The  1991  ozone  episodes  were  selected 
as  the  focus  of  the  modeling  analyses 
because  the  summer  of  1991  was  a 
relatively  conducive  period  for  ozone 
formation,  and,  most  importantly, 
because  LAIKX)  conducted  an  intensive 
field  study  during  that  summer  to 
collect  data  needed  to  support  the 
modeling  study. 

What  Procedures  and  Sources  of 
Projection  Data  Were  Used  to  Project  the 
Emissions  to  Future  Years? 

The  future  year  emission  inventories 
used  in  the  Lake  Michigan 
OzoneControl  Program  and  ozone 
attainment  demonstration  were  derived 
from  the  Lake  Michigan  Ozone  Study 
base  year  regional  inventory  (discussed 
above).  Three  adjustments  were  made  to 
the  base  year  emissions  inventory  to 
generate  the  future  year  omission 
inventories.  First,  a  baseline  inventory 
was  prepared  by  replacing  the  day- 
specific  emissions  with  typical  hot 
summer  day  emissions  for  point 
sources.  Emissions  for  other  source 
categories  were  simply  carried  over  to 
the  baseline  inventory.  Second,  the 
baseline  emissions  inventory  was 
projected  to  2007  (the  attainment  year 
for  severe  ozone  nonattainment  areas) 
by  applying  scalar  growth  factors. 
Finally,  the  projected  baseline  emission 
inventories  were  reduced  to  reflect  the 
implementation  of  various  emission 
control  measures  expected  or  required 
to  occur  by  those  years. 


The  growth  factors  used  in  the 
projection  of  emissions  for  each  source 
sector  are  as  follows: 

a.  Point  Sources 

i.  For  electric  utilities — company- 
specific  data  were  provided  by  each 
State: 

ii.  For  certain  individual  point 
sources — a  growth  factor  of  "0"  was 
used  to  reflect  the  shutdown  of  these 
sources: 

ill.  For  all  remaining  point  source 
emission  categories — growth  factors 
based  on  the  EPA  Economic  Growth 
Analysis  System  (EGAS)  were  used; 

b.  Area  Sources 

i.  For  baseline  emission  estimates 
based  on  population — projected 
populations  were  used  to  recalculate 
emissions; 

ii.  For  gasoline  marketing  source 
categories — projected  emissions  were 
based  on  projected  gasoline  sales: 

iii.  For  other  area  source  emission 
categories — projections  were  based  on 
EGAS  estimates  (some  EGAS  estimates 
were  judged  to  be  inappropriate  and 
alternative  surrogates  were  used  to 
estimate  futiue  emissions); 

c.  Mobile  Sources 

Vehicle  miles  traveled  projections 
were  based  on  transportation  modeling 
for  northeast  Illinois,  northwest  Indiana, 
and  southeast  Wisconsin,  and  on  State- 
supplied  growth  factors  for  the  rest  of 
the  ozone  modeling  domain;  and 

d.  Biogenic  Sources 

No  growth  was  assumed. 

To  account  for  emission  changes 
resulting  from  various  emission  controls 
(these  emission  controls  also  affect 
projected  emissions),  the  States  tested 
several  emission  control  strategies. 
Emission  reduction  scalars  were 
developed  to  reflect  the  expected  or 
required  emission  reduction  levels,  rule 
penetration  (accounting  for  the 
percentage  of  source  category  emissions 
affected  by  the  emission  reduction 
requirements),  and  rule  effectiveness 
(some  source  control  rules  do  not  fully 
achieve  the  emission  reductions 
expected  due  to  control  device  failure, 
human  error,  or  other  factors).  The  base 
component  of  these  control  strategies 
were  the  emission  reductions  resulting 
from  the  controls  mandated  by  the 
Clean  Air  Act  and  expected  to  be  in 
place  by  2007.  These  emission  controls 
are  further  discussed  below. 

How  Were  the  Emissions,  Air  Quality, 
and  Meteorological  Input  Data  QuaUty 
Assured? 

Emissions.  The  Lake  Michigan  States' 
quality  assurance  of  the  emissions  data 
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focused  on  the  comprehensiveness  and 
reasonableness  of  the  emissions  data 
rather  than  on  precision  and  accuracy  of 
the  data.  During  the  initial  development 
of  the  regional  emissions  inventory, 
internal  quality  control  activities 
included  the  preparation  and 
implementation  of  quality  assurance 
plans  for  the  derivation  of  emission 
estimates  by  each  State  and  for  the 
development  and  application  of  the 
EMS-95  emissions  software.  External 
quality  assurance  activities  included:  (1) 
Audits  of  the  point  and  area  source  data 
inputs;  (2)  review  of  the  EMS-95 
output;  and  (3)  independent  testing  of 
the  EMS-95  model  source  code.  The 
State  emission  estimates  were  compared 
against  each  other  to  assess  their 
completeness,  consistency,  and 
reasonableness. 

Several  approaches  were  used  to 
compare  the  emission  estimates  against 
ambient  measurements.  These  included: 
(1)  Comparisons  of  ambient  to 
emissions-based  ratios  of  non-methane 
organic  compounds  to  oxides  of 
nitrogen;  (2)  comparisons  of  ambient  to 
emissions-based  ratios  of  carbon 
monoxide  to  oxides  of  nitrogen;  (3) 
receptor  modeling  (determining 
individual  source  shares  of  monitored 
pollutant  concentrations  based  on 
source-specific  emission  profiles  and 
temporal  and  spatial  statistical  analyses 
of  monitored  pollutant  species);  and  (4) 
comparisons  of  ambient  to  model-based 
ratios  of  non-methane  organic 
compounds  to  oxides  of  nitrogen.  The 
comparison  of  the  measurement-based 
pollutant  ratios  with  the  emissions 
inventory-based  pollutant  ratios  showed 
good  agreement  between  the  emissions 
inventory  and  the  ambient  data.  The 
receptor  modeling  results  also  generally 
supported  the  validity  of  the  emissions 
inventory. 

Air  Quality  and  Meteorological  Data. 
Validation  of  the  1991  Lake  Michigan 
Ozone  Study  field  data  (the  data  used  as 
input  to  the  meteorological  and 
photochemical  dispersion  models  and 
used  to  validate  the  models'  outputs) 
was  performed  by  the  Lake  Michigan 
Ozone  Study  Data  Management  and 
Data  Analysis  Contractors.  The  data 
were  validated  using  a  number  of 
statistical  analyses.  Three  levels  of 
validation  were  used,  depending  on  the 
intended  use  of  the  data.  The  three 
levels  of  data  validation  were: 

a.  Level  1 

This  validation  was  performed  by  the 
group  collecting  the  data.  This  group: 
flagged  suspect  data  values:  verified  the 
data  contained  in  computer  data  files 
against  input  data  sheets;  eliminated 
invalid  measurements:  replaced  suspect 


data  with  data  irom  back-up  data 
acquisition  systems:  and  adjusted 
measurement  values  to  eliminate 
quantifiable  calibration  and  interference 
biases: 

b.  Level  2 

This  validation  was  performed  on 
data  assembled  in  a  master  data  base. 
The  level  of  data  validation  involved 
various  consistency  checks  between 
data  values  within  the  data  base, 
including:  comparison  of  data  &i>m 
closely  located  sites  collected  at 
approximately  the  same  time; 
comparison  of  data  from  co-located 
sampling  systems;  comparisons  based 
on  physical  relationships;  and  special 
statistical  analyses  of  the  VOC  and 
carbonyl  data;  and 

c.  Level  3 

This  validation  was  performed  by  the 
Lake  Michigan  Ozone  Study  Data 
Analysis  Contractor  and  was  performed 
as  part  of  the  data  interpretation 
process.  This  validation  included 
identification  of  unusual  data  values 
(e.g.  extreme  values,  values  which  fail  to 
track  the  values  of  other  associated  data 
in  a  time  series,  or  those  values  which 
did  not  appear  to  fit  the  general  and 
spatial  or  temporal  overall  pattern). 

As  a  result  of  the  data  validation, 
several  changes  were  made  to  the 
meteorological  and  air  quality  input 
data.  Volume  III  (December  1995)  of  the 
Lake  Michigan  Ozone  Study/Lake 
Michigan  Ozone  Control  Program 
Project  Report  documents  all  of  the  data 
changes  resulting  from  the  data 
validation  efforts. 

3.  Modeling  Results 

How  Did  the  States  Validate  the 
Photochemical  Modeling  Results? 

A  protocol  docuiment  outUning  the 
operational  and  scientific  evaluation  of 
the  modeling  system  was  prepared  by 
LADCO,  and  was  approved  by  the 
Environmental  Protection  Agency  on 
March  6,  1992. 

The  evaluation  of  the  photochemical 
model  consisted  of  seven  steps: 

a.  Evaluation  of  the  scientific 
formulation  of  the  model  by  the 
Photochemical  Modeling  Contractor; 

b.  Assessment  of  the  fidelity  of  the 
computer  codes  to  scientific- 
formulation,  governing  equations,  and 
numerical  solution  procedures 
performed  by  an  independent  contractor 
(independent  of  the  Photochemical 
Modeling  Contractor): 

c.  Evaluation  of  the  predictive 
performance  of  the  individual  modeling 
process  modules  and  preprocessor 
modules  to  identify  possible  flaws  or 
systematic  biases: 


d.  Evaluation  of  the  full  model's 
predictive  performance  against 
statistical  performance  tests  and 
performance  criteria  specified  by  the 
EPA  (see  disctuision  of  the  model's 
performance  for  specific  days  modeled 
below); 

e.  Performance  of  sensitivit)'  tests  to 
assure  conformance  of  the  model  with 
known  or  expected  model  behavion 

f.  Performance  of  comparative 
modeling  analyses,  comparing  the 
results  from  the  use  of  UAM-V  with 
similar  results  from  the  use  of  UAM-IV 
(the  photochemical  model  generally 
recommended  by  the  Environmental 
Protection  Agenc)-):  and 

g.  Implementation  of  quality  control 
and  quality  assurance  activities, 
including:  (i)  Benchmark  modeling;  (ii) 
pre-established  file  structuring:  (iii) 
duplicative  modeling:  (iv)  modeling 
procedure  and  results  documentation: 
and  (v)  external  review  of  modeling 
results. 

Numerous  modeling  runs  and  overall 
system  evaluations  were  conducted  to 
carry  out  these  vafidation  procedures 

What  Were  the  Results  of  the  Model 
Performance  Evaluations  for  the 
Modeling  System  Used  in  the 
Attainment  Demonstration? 

The  following  highlights  the  results  of 
the  operational  and  scientific  evaluation 
of  the  modeling  system.  These  results 
are  discussed  in  detail  in  many 
documents  generated  by  LAOtX)  and 
supplied  to  the  Environmental 
f^otection  Agenc\': 

a.  Many  modeling  runs  and 
evaluations  of  output  data  were  made  to 
derive  statistical  results  indicative  of  the 
modeling  system's  overall  performance. 
Statistical  data,  such  as;  obser\'ed  peak 
ozone  concentrations  versus  peak 
predicted  concentrations;  unpaired  peak 
concentration  accuracy:  bias  in  peak 
concentrations  and  overall  system  bias; 
and  gross  system  error,  were  compared 
to  acceptable  system  criteria  specified 
by  the  EPA  (Guideline  for  Regulatory 
Application  of  the  Airshed  Model.  EP  A- 
450/4-91-013,  July  1991).  The 
statistical  accuracy  results  for  the 
modeling  system  comply  with  the  EPA 
performance  criteria; 

b.  The  spatial  and  temporal 
representation  of  the  surface  ozone 
concentrations  are  reasonable  both 
region-wide  and  in  the  areas  of  high 
concentrations.  Broad  areas  of  high 
ozone  concentrations  were  reproduced 
successfully  and  magnitude  and  times 
of  peak  ozone  concentrations  reasonably 
matched  those  observed; 

c.  Model  performance  across  the  full 
modeling  domain  was  consistent  with 
model  performance  in  individual 
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subregioos.  This  further  supports  the 
credibilitj'  of  the  modeling  system; 

d.  Predicted  aloft  downwind  ozone 
concentrations  compare  favorably  with 
airborne/aircraft  monitored  ozone 
concentrations.  This  supports  the  three- 
dimensional  validity  of  the  modeling 
system;  and 

e.  Model  performance  for  ozone 
precursors,  especially  for  NOx.  was  very 
good.  This  further  supports  the  validity 
of  the  use  of  the  model  to  evaluate  the 
impacts  on  ozone  due  to  changes  in 
precursor  emissions  and  the  testing  of 
the  emission  control  strategy  scenarios. 

Based  on  the  model  performance 
evaluation  resiUts.  the  EPA  approved 
the  validity  of  the  modeling  system  and 
its  use  for  control  strategy  evaluations 


on  December  IS.  1994  (letter  from  |ohn 
Seitz,  Director  of  the  Office  of  Air 
Quality  Planning  and  Standards  to  Lake 
Michigan  Air  Directors  Consortium). 

What  Were  the  Ozone  Modeling  Restilts 
for  the  Base  Period  and  for  the  Future 
Attainment  Period? 

Many  modeling  runs  were  conducted, 
producing  millions  of  model  output 
data.  What  is  sununarized  in  Tables  1 
and  2  are  the  observed  and  modeled 
peak  ozone  concentrations  for  the 
selected  ozone  episode  days  for  two 
considered  emission  control  strategies. 
Please  note  that  the  ozone  control 
strategy  covered  by  each  table  is  further 
discussed  below. 


The  ozone  modeling  system  was  run 
to  simulate  ozone  concentrations  on 
selected  high  ozone  days  for  the  base 
year  and  future  year  (2007).  The  future 
year  simulations  covered  five  boundary 
condition  scenarios,  corresponding  to 
base  year  boundary  conditions,  and  to 
the  reduction  of  peak  boundary  ozone 
levels  to  85.  80.  70,  and  60  parts  per 
billion  (ppb).  1-hour  average.  The  future 
year  simulations  also  covered  two 
emission  control  strategy  sets.  Strategy  2 
and  Strategy  4. 

The  resulting  domain-wide  modeled 
peak  ozone  concentrations  for  Strategy  2 
are  given  in  Table  1 .  Similarly,  the 
resulting  domain-wide  modeled  peak 
ozone  concentrations  for  Strategy  4  are 
given  in  Table  2. 


Table  1.— Lake  Michigan  Ozone  Control  Program  Strategy  2  Ozone  Modeling  Results 

(Domain-wide  peak  ozone  concentrations,  ppb] 


1991 
Dale 


1991 

oes 


1991 
MOD 


2007 
BYBC 


2007 
85  ppb 


2007 
80  ppb 


2007 
70  ppb 


2007 
60  ppb 


June  26 
June  27 
June  28 
June  20 
June  21 
July  17  .. 
July  18  .. 
July  19  .. 
Aufl  25  -. 
Aug  26 


175 
118 
138 
152 
134 
145 
170 
170 
148 
189 


165 
152 
142 
137 
126 
148 
162 
161 
128 
158 


141 
130 
123 
123 


134 
123 
118 
121 


133 
122 
118 
121 


133 
146 
145 
126 
142 


126 
135 
137 
121 
135 


124 

135 
137 
120 
131 


128 
119 
116 
120 


120 
128 
129 
116 
124 


122 
114 
109 
120 
114 
113 
119 
119 
109 
115 


063  ^  0t>served  Peak  Ozone  Concentration. 

MOLi  =  Modeled  Base  Year  Peak  Ozone  Concentration. 

BY  BC  =  Base  Year  Boundary  Condttjons. 

85  ppb.  80  ppb.  70  ppb.  60  ppb  =  Future  Year  Peak  Ozone  Boundary  Concentrations. 

Table  1.— Lake  Michigan  Ozone  Control  Program  Strategy  4  Ozone  Modeling  Results 

[Domain-wide  peak  ozone  concentrations,  ppb] 


1991 
Date 

1991 

obs 

1991 
MOD 

2007 
BYBC 

2007 
85  ppb 

2007 
80  ppb 

2007 
70  ppb 

2007 
60  ppb 

June  26  

June  27 

175 
118 
138 
152 
134 
14S 
170 
170 
148 
189 

165 
152 
142 
137 
126 
148 
162 
161 
128 
158 

137 
125 
119 
117 
121 
132 
141 
140 
125 
139 

130 
117 
114 
117 
118 
123 
131 
131 
120 
133 

129 
117 
114 
117 
117 
121 
129 
129 
119 
129 

124 
114 
112 
117 
115 
116 
123 
123 
115 
122 

117 
109 

June  28  

June  20  

June  21  

July  17 

July  18 



104 
116 
110 
110 
115 

July  19 

Aug  25  

114 
108 

Aug  26  

113 

OBS  =  Otjserved  Peak  Ozone  Concentration, 

MOO  =  Modeled  Base  Year  Peak  Ozone  Concentration 

BY  BC  -  Base  Year  Boundary  Conditions. 

85  ppb.  80  ppb.  70  ppb,  60  ppb  =  Future  Year  Peak  Ozone  Boundary  Concentrations. 


Do  the  Modeling  Results  Demonstrate 
Attainment  of  the  Ozone  Standard? 

The  modeling  of  the  Strategy  2  and 
Strategy  4  impacts  by  themselves  (the 
2007  bV  BC  columns  in  Tables  1  and  2) 
does  not  demonstrate  attairunent.  The 
modeling  supports  the  need  for 
significant  reductions  in  background 


ozone  and  ozone  precursor 
concentrations.  In  addition,  the  model 
indicates  the  potential  for  ozone 
exceedances  or  ozone  standard 
violations  under  the  scenarios  of  smaller 
reductions  in  background  ozone  levels. 
Nonetheless,  when  considered  along 
with  a  WOE  determination,  as  discussed 


below,  the  EPA  believes  that  that  the 
modeling  results  do  support  a 
conclusion  that  local  VOC  emission 
reductions  combined  with  possible 
transported  ozone  reductions  can  lead 
to  attainment  of  the  1-hour  ozone 
standard  in  the  Chicago-Gary-Lake 
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County  ozone  nonattainment  area  and 
its  downwind  environs. 

Does  the  Attainment  Demonstration 
Depend  on  Future  Reductions  of 
Regional  Emissions? 

As  noted  in  the  tables  stmimarizing 
the  peak  modeled  ozone  concentrations 
above  and  in  the  discussion  elsewhere 
in  this  proposed  rulemaking,  the  States 
considered  emission  control  strategies 
which  by  themselves  would  not  achieve 
attairunent  of  the  1  -hour  ozone 
standard.  The  States,  however,  also 
show  that,  with  a  signiTicanl  reduction 
in  background  ozone  concentrations 
expected  to  result  from  the 
implementation  of  regional  NOx 
emission  controls  under  the  NOx  state 
implementation  plan  call,  attainment  of 
the  standard  can  be  achieved  using  the 
control  strategies  considered.  Strategy  2 
can  lead  to  attairunent  of  the  ozone 
standard  with  a  future  reduction  in  peak 
ozone  background  concentrations  down 
to  70  ppb.  Strategy  4  can  lead  to 
attainment  if  peak  background  ozone 
concentrations  are  reduced  to  80  ppb. 
LADCO  documents  that  these  future 
o;|one  background  concentration  levels 
may  be  obtained  through  the 
implementation  of  the  NO\  SIP  call. 

It  should  he  noted  that  LADCQ  not 
only  considered  lowered  background 
ozone  concentrations  resulting  from 
regional  upwind  emission  controls,  they 
also  considered  reductions  in 
background  ozone  precursor 
concentrations.  The  .States  used  various 
analyses  to  estimate  the  reductions  in 
background  ozone  precursor 
concentrations  associated  with  the 
assumed  reductions  in  background 
ozone  concentrations.  This  was 
primarily  accomplished  by  considering 
available  modeling  data  from  OTAG. 

The  following  two  step  process  was 
used  to  determine  which  of  the  tested 
boimdaty  conditions  correspond  best  to 
the  boundary  conditions  that  would  be 
expected  under  the  EPA  NOx  SIP  call: 

a.  The  NOx  omissions  of  the  OTAG 
modeling  domain  were  compared  to  the 
regional  NOx  emissions  expected  under 
the  NOx  SIP  call.  Several  emission 
control  strategies  considered  in  the 
OTAG  process  were  assessed.  It  is  noted 
that  the  attainment  demonstration's 
NOx  omissions  fall  between  OTAG 
emission  control  strategy  nms  C  and  H; 
and 

b.  The  boundary  ozone  concentration 
changes  resulting  from  the  selected 
OTAG  strateg5'  runs  were  then 
compared  to  the  ozone  boundary 
changes  considered  in  the  Lake 
Michigan  Ozone  Control  Program 
modeling  nms.  The  reduction  of  peak 
background  ozone  levels  down  to  70 


ppb  in  the  Lake  Michigan  Ozone 
Control  Program  was  found  to 
correspond  best  with  the  expected 
ozone  changes  considered  under  the 
selected  OTAG  emission  control 
strategy  nms  C  through  H. 
Based  on  this  approach,  it  is  assumed 
that  the  NOx  SIP  call  would  reduce 
peak  background  ozone  levels  to  70  ppb. 

4.  Application  of  Attainment  Test  and 
the  Attairunent  Demonstration 

What  Approach  was  Used  to 
Demonstrate  Attairunent  of  the  Ozone 
Standard? 

To  assess  attainment  of  .the  1-hour 
ozone  standard.  LADCO  applied  2 
approaches  to  review  the  results  of 
emission  control  strategy  modeling, 
supplementing  them  with  modeling 
results  from  the  OTAG  process.  First, 
the  States  considered  the  modeling 
results  through  the  use  of  a 
deterministic  approach,  and.  Second, 
the  States  considered  a  statistical 
approach. 

o.  Deterministic  Approach.  The 
deterministic  approach  to  ozone 
attainment  demonstrations,  as  defined 
in  the  Guidance  on  the  Use  of  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS  ()une  1996).  requires 
the  daily  peak  1-hour  ozone 
concentrations  modeled  for  every  grid 
cell  (in  the  surface  level)  to  be  at  or 
below  the  ozone  standard  for  all  days 
modeled.  If  there  are  modeled  ozone 
standard  exceedances  in  only  a  few  grid 
cells  on  a  limited  number  of  days,  this 
approach  can  still  be  used  to 
demonstrate  attairunent  of  the  ozone 
standard  through  the  use  of  weight  of 
evidence  determinations. 

The  States  note  that  the  deterministic 
test  is  passed  for 

i.  Strategy  2  with  future  (2007)  ozone 
boundary  concentrations  capped  at  60 
ppb;  or 

ii.  Strategy  4  with  future  ozone 
boundary  concentrations  capped  at  70 
ppb. 

Note  that  Strategy  2  with  a  future  ozone 
boundar)'  concentration  of  70  ppb  or 
Strategy  4  with  a  future  ozone  boundar>' 
concentration  of  80  ppb  produces  peak 
ozone  concentrations  that  may 
demonstrate  attainment  given  the 
supporting  weight  of  evidence  analysis. 
The  modeling  results  for  other  Strategy 
2  and  Strategy  4  scenarios  with  higher 
ozone  boundary  concentrations, 
however,  do  not  appear  to  be  close 
enough  to  the  standard  to  warrant  the 
consideration  of  weight  of  evidence. 

b.  Statistical  Approach.  The  States 
note  that  the  statistical  approach 
permits  occasional  ozone  standard 
exceedances  and  reflects  an  approach 


comparable  to  the  form  of  the  1-hour 
ozone  standard.  Therefore,  the  States 
have  also  given  this  approach  some 
attention. 

Under  the  statistical  approach,  there 
are  three  benchmarks  related  to  the 
frequency  and  magnitude  of  allowed 
exceedances  and  the  minimum  level  of 
air  qualitj-  improvement  after  emission 
controls  are  applied.  All  three 
benchmarks  must  be  passed  in  the 
statistical  approach,  or  if  one  or  more  of 
the  benchmarks  are  failed,  the 
attainment  demonstration  must  be 
supported  by  a  weight  of  evidence 
analysis. 

i.  Limits  on  the  Number  of  Modeled 
Exceedance  Days 

This  benchmark  is  passed  when  the 
number  of  modeled  exceedances  days  in 
each  subregion  is  less  than  or  equal  to 
3  or  N-]  (N  is  the  number  of  severe 
days),  whichever  is  less.  To  determine 
the  number  of  severe  days,  the  States 
concluded  that  a  day  is  severe  if  there 
are  at  least  two  nonattainment  areas 
within  the  modeling  domain  with 
observed  1-hour  peak  ozone 
concentrations  greater  than  the 
corresponding  ozone  design  value 
(generally  the  fourth  highest  daily  peak 
1-hour  ozone  concentration  at  a  monitor 
during  a  three  year  period)  during  the 
1990  through  1992  period.  The  Stales 
conclude  that  only  two  modeled  days, 
|une  26  and  August  26,  1991,  are  severe 
ozone  days.  Therefore,  N  is  2. 

Based  on  a  review  of  the  modeled 
daily  peak  ozone  concentrations,  the 
States  conclude  that  Strategy  2  with  a 
maximum  background  ozone 
concentration  of  60  ppb  and  Strateg)'  4 
with  a  maximum  background  ozone 
concentration  of  70  ppb  would  clearly 
pass  this  benchmark  test.  They  al.so 
conclude  that  Strategy  2  with  a  future 
maximum  background  ozone 
concentration  of  70  ppb  and  Strategy  4 
with  a  maximum  background  ozone 
concentration  of  80  ppb  would  also  pass 
the  benchmark  based  nn  an  additional 
WOE  analysis.  The  WOE  analysis  is 
based  on  the  following  evidence; 

A.  Factors  Providing  Confidence  in 
Modeled  Results 

Evaluation  of  the  modeling  system's 
performance  shows  that; 

#  Statistical  measures  for  ozone 
comply  with  EPA's  model  performance 
criteria; 

^  Spatial  and  temporal  patterns  of 
monitored  surface  ozone  concentrations 
are  reproduced  well  by  the  modeling 
system  on  must  days; 

4  Model  performance  for  ozone 
across  the  full  domain  is  consistent  with 
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the  model  performance  in  individual 
subregions: 

#  Aioft  ozone  predictions  compare 
favorablv  with  aircraft  ozone  data;  and 

♦  Model  performance  for  ozone 
precursors,  especially  NOx.  is  very 
good. 

ConBdence  in  underlying  data  bases 
is  high.  A  comprehensive  field  program 
was  conducted  during  the  summer  of 
1991 .  This  field  program  was  used  to 
collect  a  large  quantity  of  air  quality  and 
meteorological  data  to  support  the 
photochemical  grid  modeling. 

The  modeling  results  obtained  by  the 
LADCO  States  were  corroborated  with 
the  results  from  other  modeling  studies. 
As  part  of  the  Cooperative  Regional 
Model  Evaluation  (CReME),  the 
photochemical  models  UAM-IV,  UAM- 
V.  and  SAQM  were  applied  in  the  Lake 
Michigan  region.  The  supplemental 
analyses  shows  that  UAM-V  produces 
results  directionally  consistent  with 
those  produced  by  UAM-IV  and  SAQM. 
All  three  models  conciured  in  showing 
that  VOC  emission  reductions  are 
generally  locally  beneficial  and  that 
local  NOx  emission  controls  are  not 
beneficial  in  certain  locations,  generally 
within  100  to  200  kilometers  dowmwind 
of  Chicago. 

B.  Severity  of  Modeled  Episodes 
Three  of  the  four  ozone  episodes 

modeled  reflect  meteorological 
conditions  which  typically  favor  high 
ozone  in  the  Lake  Michigan  area  (when 
the  Lake  Michigan  area  is  on  the  "back- 
side" of  a  high  pressure  system  with 
warm  temperatiu-es.  high  humidity,  and 
south-southwesterly  winds).  The  fourth 
episode  is  representative  of  warm 
temperatures  with  easterly  winds, 
conditions  which  generally  produce 
lower  peak  ozone  concentrations  and 
fewer  ozone  standard  exceedances  on  a 
pervear  basis. 

Tne  magnitudes  of  the  observed  peak 
ozone  concentrations  at  one  or  more 
locations  within  the  modeling  domain 
for  the  selected  ozone  episodes  exceed 
the  corresponding  ozone  design  values 
for  many  locations  within  the  region. 
This  implies  that  the  modeled  ozone 
episodes  are  conservative  and  that 
attaining  the  ozone  standard  for  these 
episodes  should  lead  to  attainment  of 
the  ozone  standard  in  non-modeled 
episodes  and  during  most  future  ozone 
conducive  periods. 

C.  Trends  Analyses 

Several  trends  analyses  have  been 
considered.  First.  10-year  trends 
established  by  the  EPA  based  on  second 
high  daily  maximum  1-hour  ozone 
concentratioDs  for  each  year  show  no 
significant  changes  in  Chicago,  Grand 


Rapids,  Gary,  and  Kenosha;  and  a 
downward  trend  in  Racine  and 
Milwaukee.  Second,  17-year  trends 
based  on  the  niunber  of  ozone 
exceedance  days  normalized  based  on 
the  annual  number  of  hot  days  show 
that  the  number  of  exceedance  days  is 
significantly  decreasing  relative  to  the 
number  of  hot  days  each  year.  Third,  15- 
year  trends  show  downward  trends  in 
ozone  at  monitoring  sites. 

Examination  of  limited  morning  total 
non-methane  hydrocarbon 
concentration  levels  in  Chicago  and 
Milwaukee  over  the  past  10  years  show 
a  significant  downward  trend.  This 
downward  trend  is  consistent  with  the 
calculated  downward  trend  in  VOC 
emissions. 

The  LAOCO  States  conclude  that  the 
weight  of  evidence  demonstration 
provides  additional  information  which 
verifies  the  directionality  of  the 
modeling  and  demonstrates  the 
potential  stringency  of  the  modeling 
results.  The  States  conclude  this 
information  is  sufficient  to  support 
minor  exceptions  to  the  benchmark, 
supporting  a  demonstration  of 
attainment  at  the  higher  background 
ozone  concentrations. 

ii.  Limits  on  the  Values  of  Allowed 
Exceedances 

Under  this  benchmark,  the  maximum 
modeled  ozone  concentration  on  severe 
days  shall  not  exceed  130  ppb.  The 
States,  based  on  the  modeled  peak 
ozone  concentrations,  conclude  this 
benchmark  is  passed  for  Strategy  2  with 
a  maximum  background  ozone 
concentration  of  70  ppb  and  for  Strategy 
4  with  a  maximum  background  ozone 
concentration  of  80  ppb. 

iii.  Required  Minimum  Level  of  Air 
Quality  Improvement 

Under  this  benchmark,  the  nimiber  of 
grid  cells  with  modeled  peak  ozone 
concentrations  greater  than  124  ppb 
must  be  reduced  by  at  least  80  percent 
on  each  day  with  allowed  modeled 
ozone  standard  exceedances.  The  States, 
based  on  the  modeled  peak  ozone 
concentrations,  conclude  that  this 
benchmark  is  passed  for  Strategy  2  with 
a  maximum  background  ozone 
concentration  of  80  ppb  and  for  Strategy 
4  with  a  maximum  background  ozone 
concentration  of  80  ppb. 

From  the  above,  it  can  be  seen  that 
benchmark  i.  is  the  most  stringent  of 
benchmarks  in  this  case.  Based  on  the 
statistical  approach,  coupled  with  a 
WOE  analysis,  the  States  conclude  that 
Strategy  2  with  a  maximum  backgroimd 
ozone  concentration  of  70  ppb  or 
Strategy  4  with  a  maximum  background 
ozone  concentration  of  80  ppb  is 


sufficient  to  attain  the  l-hour  ozone 
standard  by  2007. 

The  States  further  conclude,  based  on 
both  attainment  demonstration 
approaches,  that  either  Strategy  2  or 
Strategy  4  coupled  with  future  year 
boundary  conditions  generally 
consistent  with  the  impacts  of  the  NOx 
SIP  call  is  sufficient  to  attain  the  1-hour 
ozone  standard.  The  States,  however, 
note  that  reliance  on  the  impacts  of  the 
NOx  SIP  call  can  not  be  construed  as 
concurrence  on  the  part  of  the  States 
with  the  substance  of  the  NOx  SIP  call 
itself.  Illinois  has  not  committed  to 
comply  with  the  requirements  of  the 
NOx  SIP  call. 

5.  Emission  Control  Strategies 

What  Emission  Control  Strategies  Were 
Considered  in  the  Attaiiunent 
Demonstrations? 

LADCO  selected  two  emission  control 
strategies  considered  during  the  Lake 
Michigan  Ozone  Control  Program  for 
further  attainment  demonstration 
modeling  (numerous  emission  control 
measures  were  initially  examined).  The 
two  strategies  selected  are  referred  to  as 
Strategy  2  and  Strategy  4.  These 
emission  control  strategies  would  apply 
to  the  ozone  nonattainment  areas  only 
and  are  summarized  as  the  following; 

a.  Strategy  2.  Strategy  2  includes  all 
national  emission  control  measiues 
(federal  controls)  mandated  by  the  1990 
Clean  Air  Act,  as  amended  in  1990,  to 
be  in  place  by  2007  and  the  State 
emission  controls  mandated  to  be  in 
place  by  1996,  including  the  emission 
controls  needed  to  comply  with  the 
requirements  for  15  percent  ROP  plans. 
Additional  ROP  plans  and  State 
emission  controls  for  the  post-1996 
period  were  not  considered,  and 
additional  NOx  emission  controls,  such 
as  NOx  Reasonably  Available  Control 
Technology  (RACT),  were  not 
considered  due  to  the  existence  of  an 
approved  NOx  emission  control  waiver 
under  section  182(0  of  the  Clean  Air 
Act.  Existing  NOx  emission  reduction 
requirements,  such  as  the  acid  rain 
control  requirements  imder  Title  fV  of 
the  Clean  Air  Act,  were  considered. 

h.  Stmtegy  4.  Strategy  4  includes  all 
Strategy  2  measures  and  also  includes 
some  additional  point,  area,  and  mobile 
source  control  measures  in  the  severe 
ozone  nonattainment  areas.  The 
additional  controls  are  measures  that 
the  State  could  consider.  The  State, 
however,  has  not  evaluated  the 
technical  feasibility  or  cost-effectiveness 
of  these  measures.  The  measures  have 
only  been  considered  regarding  their 
potential  to  reduce  VOC  and  NOx 
emissions  by  2007.  For  the  additional 
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measures  considered,  please  see  Table 
4. 

Table  3  lists  the  VOC  and  NOx 
emission  reductions  expected  in  Grid  B 
and  in  the  severe  ozone  nonattainment 
areas.  Emissions  control  strategy 


components  for  Illinois  considered  in 
the  attainment  strategy  modeling  ate 
listed  in  Table  4.  The  following 
acronyms  are  used; 
RACT — ^Reasonably  Available  Control 
Technology 


NESHAP— National  Emission  Standard 
for  Hazardous  Air  Pollutants 

MACT — Maximum  Available  Control 
Technology' 

1/M — Vehicle  Inspection  and 
Maintenance. 


Table  3.— Emission  Control  Levels  From  Strategies  2  and  4  Grid  B  and  Severe  Ozone  Nonattainment  Areas 

Lji^ke  Michigan  Ozone  Modeling  Domain 


strategy 

Grid  B  percent  emission  ctiange 

Severe  nonattainment  area  percentage  emissions  ctiange 

VOC 

NOx 

VOC 

NOx 

2  

4  

-27 
-40 

-13 
-19 

-37 
-53 

-11 
-IB 

Table  4.— Emission  Control  Measures  for  Illinois 


STRATEGY  2—2007  MANDATORY  CLEAN  AIR  ACT  MEASURES 


POINT  source  VOC  MEASURES 

Bakery  RACT  Tightening. 

Coke  Oven  NESHAP, 

Indusinal  Wastewater  RACT. 

Volatile  Petroleum  Liquid  and  Volatile  Organic  LiquJd  Storage  RACT. 

Metal  Can  Coating  Tightening. 

Metal  Furniture  Coating  Tightening. 

Offset  Lithography  RACT. 

Plant  ShutcJown  Credits. 

RACT  Fix-Ups  for  Several  Source  Categories. 

RACT  Enhancement  {Reduction  of  source  size  cutoff  to  25  tons/year,  potential  to  emit). 

Synthetic  Organic  Chemical  Manufacturing  Industry  Oxidation  Tightenir>g. 

SoIkJ  Waste  Toxic  Substance  Disposal  Fadlrty  MACT. 

Wood  Furniture  Coating  RACT, 

Batch  Processes  RACT. 

Fabric  Coating  Tightening. 

Large  Appliance  Coating  Tightening. 

Marine  Vessel  Loading. 

Metal  Coil  Coating  Tightening. 

Misnsllaneou?  Metal  Parts  Coating  Tighterwng. 

Paper  Coating  Tighlenir>g. 

Plastic  Parts  Coating  Tightening. 

RACT  Geographic  Expansion. 

Reformulated  Gasoline  for  Bulk  Terminals  and  Bulk  Plants. 

Synthetic  Organic  Chemical  Manufacturing  Industry  Reactor  Processes. 

Vinyl  Coaling  Tightening. 
POIf4T  SOURCE  NOx  COI^ROLS 

Phase  I  Acid  Rain  NOx  Limits. 
AREA  SOURCE  VOC  CONTROLS 

Automobiie  Refimshlng. 

Architectural  and  Industrial  Maintenance  Coatings. 

Gasoline  Tank  Tnjck  Leak  Reductions  (emission  reduction  due  to  use  of  reformulated  gasolir>e). 

Stage  II  Vehicle  Refueling  Vapor  Recovery. 

Underground  Storage  Tank  Breathing  Losses  and  Leaks  (emission  reduction  due  to  use  of  reformulated  gasoline  and  improved  vatves). 

Stage  I  Vapor  Controls  (emission  reduction  due  to  use  of  reformulated  gasoline). 

Traffic  Marking  Coalings. 

Commercial/Consumer  Solvent  Reformulation  or  Elimination. 

Off-Road  Engine  Standards. 

On-Board  Vehicle  Controls. 
MOBILE  SOURCE  CONTROLS 

Tier  I  Light-Duty  Vehicle  StarnJards. 

Refomiulated  Gasoline — Phase  II  (Class  C). 

Enhanced  l/M  (no  NOx  cut-points). 

Dean  Fuel  Fleets. 

Current  Transportation  Improvement  Program/Build  Scenano. 

Highway  System  and  Public  Transit  System  (ir>duding  ma|or  new  facilities  inchxled  In  the  2010  Plan). 

Conventional  Transportation  Control  Measure. 

•  Highway  System/Congestion  Relief 

•  Signal  Interconnection 

•  Bottleneck  Elimination 

•  Incident  Management  Programs 

•  Transit  System  Enharx»ments 

•  Commuter  Parking  Lots 
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Table  4.— Emission  Control  Measures  for  Illinois— Continued 


•  Subscnption  Bus  Service/Vanpool  Programs 

•  Mutti-modal  Transit  Centers 

•  System  Operational  improvements 
•  Non-Motonzed  Transportation 

•  Bicycie  Facilities 

•  Pedestrian  Facilities 


STRATEGY  4—2007  MANDATORY  MEASURES  PLUS 


All  Strategy  2  measures  plus: 

pol^^■  SOURCE  voc  controls 

Degreasing  Controls. 

Improved  Rule  Ettectiveness. 

Phased  Emissions  Reduction  Program  (Declining  Emission  Caps). 
AREA  SOURCE  VOC  CONTROLS 

Agricultural  PesticKJes  Appltcation. 

Degreasing  Controls- 
Improved  Rule  Effectiveness. 

Small  Engine  Buy-Back  Program. 

Stage  I — Equipment  Etftaency  Increases. 

State  II — Equipment  Efficiency  Increases. 
POINT  SOURCE  NOx  COf^ROLS 

Phase  II  Acid  Ram  NOx  Limits. 
MOBILE  SOURCE  CONTROLS 

Calrfomian  Low  Emission  Vehicle  Standards. 

Specific  Vehicle  InspectiorVMaintenance  in  tfie  severe  ncnattainment  areas. 

Reformulated  Gasoline — Phase  II  (Class  8)  in  ttie  severe  ncnattainment.  areas. 


Has  the  State  Adopted  a  Selected 
Emission  Control  Strategy? 

The  State  has  not  selected  either 
emissions  control  strategy  as  the  official, 
adopted  emissions  control  strategy  of 
the  Phase  II  ozone  attainment 
demonstration.  The  State,  however,  has 
adopted  and  developed  regulations  for 
many  of  the  emission  control  measures 
contained  in  the  two  emission  control 
strategies,  and  particularly  for  the 
controls  contained  in  Strategy  2.  Some 
of  the  emission  control  measures  in 
Strategy  4,  however,  have  not  been 
adopted.  For  example,  Illinois  has  not 
adopted  major  agricultural  pesticide 
application  restrictions  and  California 
low  emission  vehicle  standards. 

6.  Transportation  (^nformity 

Did  the  State  Address  Transportation 
Conformity  in  the  Submittals? 

Illinois  has  not  specifically  addressed 
transportation  conformity  or  associated 
mobile  source  emission  budgets  in  the 
attainment  demonstration  and  no  such 
mobile  source  emission  budget  has  been 
adopted  as  part  of  the  Phase  11 
submittal. 

7.  State  Commitments 

Are  There  any  State  Commitments  for 
Further  Analyses  and  Air  Quality  Plans 
Addressing  a  Final  Ozone  Attainment 
Demonstration  for  the  1-hour  Ozone 
Standard? 

Illinois  believes  that,  with  the  level  of 
NOx  emission  reductions  consistent 


with  the  NOx  SIP  call  (Illinois  itself  is 
not  committing  at  this  time  to  develop 
a  NOx  SIP  and  implement  NOx 
emission  controls  consistent  with  the 
NOx  SIP  call)  and  considering  the  VOC 
emission  reductions  from  the  15  percent 
(1996)  and  9  percent  (post-1996)  ROP 
plans,  little  or  no  additional  VOC 
emission  reductions  are  necessary  to 
provide  for  attainment  of  the  1-hour 
ozone  standard.  Illinois  has  committed 
to  submit  a  final  plan,  including 
additional  modeling  and  adopted 
emission  control  regulations,  to  achieve 
attainment  of  the  1-hour  standard  and  to 
meet  post-1999  ROP  requirements,  no 
later  ian  the  end  of  2000.  After  the 
impact  of  the  selected  regional  NOx 
controls  is  assessed.  Illinois  will 
reconsider  the  need  for  further  VOC 
emission  controls.  If  additional  VOC 
control  measures  are  needed,  Illinois 
will  revise  the  SIP  to  include  the 
necessary'  regulations.  Illinois  commits 
to  implement  the  emission  control 
programs  on  a  schedule  necessary  to 
meet  ROP  requirements. 

B.  Environmental  Protection  Agency 
Review  of  the  Submittals 

1.  Adequacy  of  the  State's 
Demonstration  of  Attaiimient  Did  the 
State  Adequately  Document  the 
Techniques  and  Data  Used  to  Derive  the 
Modeling  Input  Data  and  Modeling 
Results  of  the  Analyses? 

The  Phase  I  submittals  from  the  States 
thoroughly  documented  the  techniques 
and  data  used  to  derive  the  modeling 


input  data.  The  April  1998  submittal 
adequately  summarized  the  modeling 
outputs  and  the  conclusions  drawn  from 
these  model  outputs. 

Did  the  Modeling  Procedures  and  Input 
Data  Used  Comply  With  the  Clean  Air 
Act  and  EPA  Requirements? 

Yes. 

Did  the  States  Adequately  Demonstrate 
Attainment  of  the  Ozone  Standard? 

Illinois,  in  accordance  with  EPA's 
December  1997  guidance,  has 
demonstrated  that  attainment  of  the 
standard  is  achievable  provided 
sufficient  reductions  in  background 
ozone  concentrations  (and  backgrotuid 
ozone  precursor  concentrations)  occur 
as  a  result  of  the  implementation  of 
regional  NOx  emission  controls  imder 
the  NOx  state  implementation  plan  call. 
Illinois,  however,  has  not  selected  a 
specific  emission  control  strategy  that 
would  achieve  attainment  of  the  1-hour 
ozone  standard.  This  will  not  be  done 
until  the  LADCO  States  submit  a  final 
attainment  demonstration  in  December 
2000.  By  then  the  States  plan  to 
complete  an  assessment  of  the  ozone 
impacts  of  regional  NOx  controls  and  to 
adopt  additional  VOC  and  NOx 
emission  control  measures  needed  to 
attain  the  1-hour  standard. 
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Does  the  Weight  of  Evidence  Test 
Support  the  States'  Conclusions 
Regarding  the  AttaiimienI 
Demonstration? 

The  documented  WOE  analyses 
support  the  conclusions  of  the 
deterministic  test  and  the  statistical  lest. 
Both  the  deterministic  test  and  the 
statistical  test  lead  to  similar 
conclusions  regarding  the  ozone  1-hour 
standard  attaiiunent  demonstration. 
Both  the  deterministic  and  the  statistical 
tests,  as  supplemented  by  a  WOE 
analysis,  show  that  attaiiunent  can  be 
achieved  with  local  emission  controls 
already  implemented  couple  with 
significant  reductions  in  transported 
ozone  and  ozone  precursors. 

2.  Adequacy  of  the  Emissions  Control 
Strategy 

Has  an  Adopted  Emissions  Control 
Strategy  Been  Adequately  Doctmiented? 

No.  The  State  has  not  adopted  a  final 
emissions  control  strategy  for 
attainment  of  the  1-hour  ozone 
standard.  The  State,  however,  has 
demonstrated  that  significant  reductions 
in  transported  ozone  and  NOx  will  be 
necessary  to  attain  the  1-hour  standard. 
These  reductions  are  expected  to  occiu- 
as  a  result  of  the  implementation  of 
regional  NOx  emission  reductions.  All 
three  of  the  LADCO  States,  including 
Illinois,  are  expected  to  implement 
alteniative  regional  NOx  controls  within 
their  States. 

Is  the  Emission  Control  Strategy 
Acceptable? 

No.  The  State  must  select  an  emissions 
control  strategy  that  is  consistent  with 
attainment  in  order  to  establish  a  motor 
vehicle  emissions  budget.  The  State 
must  do  so  in  sufficient  time  for  EPA  to 
find  the  motor  vehicle  emissions  budget 
adequate  by  May  31 ,  2000.  The  State  has 
committed  to  adopt  and  submit  a  final 
emissions  control  strategy  associated 
with  a  revised  modeling  analysis  by 
December  2000. 

3.  State  Commitments 

Are  the  State  Commitments  for  Future 
Analyses  and  Finalization  of  the 
Attainment  Demonstration  Acceptable? 

Yes.  Illinois'  commitments  to 
complete  the  attainment  demonstration 
and  to  adopt  and  submit  the  past-1999 
ROP  plan  (the  post-1996  ROP  plan, 
covering  the  period  of  1997  through 
1999.  is  currenUy  imder  review  by  the 
EPA)  by  December  2000  are  adequate. 


4.  Relationship  to  Other  Requirements 

Will  the  Future  Analyses  Adequately 
Address  the  Impacts  of  the  EPA  NOx 
State  Implementation  Plan  Call? 

Yes.  The  LADCO  Slates  have  made  it 
ver>'  clear  that  the  1-hour  ozone 
standard  will  be  difficult  to  attain 
without  the  regional  NOx  emission 
reductions  and  that  the  final 
demonstration  of  attainment  will 
incorporate  the  States'  best  estimates  of 
the  impacts  of  the  NOx  SIP  call  or  of 
alternative  regional  NOx  emission 
controls. 

Has  the  State  Specified  and  Adopted  an 
Acceptable  Transportation  Conformity- 
Mobile  Source  Emission  Budget? 

No.  The  State  has  not  selected  a 
specific  emission  control  strategy.  The 
State  must  select  a  control  strategy  that 
is  consistent  with  attainment  of  the 
NAAQS.  They  will  need  to  establish  a 
motor  vehicle  emissions  budget  based 
on  the  selected  strategy  and  will  need  to 
submit  the  budget  in  time  for  EPA  to 
find  the  budget  adequate  by  May  31, 
2000. 

C.  Summary 

Overall,  Is  Illinois'  Ozone  Attainment 
Demonstration  Acceptable? 

Illinois'  commitment  to  complete  the 
control  strategy  adoption  process  is 
adequate  to  warrant  a  conditional 
approval  of  the  attainment 
demonstration  plan  Illinois  has 
accomplished  as  much  as  can  be 
expected  at  this  time  and  has  generally 
met  the  requirements  of  the  EPA 
December  1997  ozone  attainment 
demonstration  guidance,  with  the 
exception  of  adopting  a  final  emission 
control  strategy  and  associated  emission 
control  regulations. 

What  Portions  of  the  Attainment 
Demonstration  Need  Additional  Work 
and  Consideration  in  the  Final 
Attainment  Demonstration? 

The  following  items  need  further 
consideration  in  the  final  ozone 
attainment  demonstration: 

1.  A  final  modeled  demonstration  of 
attainment  that  considers  the  impacts  of 
the  regional  NOx  emission  reductions, 
local  control  measiu^s,  and  NOx 
emissions  control  waiver  (if 
maintained); 

2.  Adoption  and  submission  of  CAA 
measiues,  including  VOC  and  NOx 
(within  the  modeling  domain)  measures 
relied  on  in  the  final  modeled 
attaiiunent  demonstration: 

3.  Motor  vehicle  emissions  budget, 
including  both  VOC  and  NOx 
emissions. 


The  EPA  has  found  that  the  motor 
vehicle  emissions  budget  in  the 
attaitmient  demonstration  submitted  for 
the  Chicago-Gaiy-Lake  Countv  ozone 
nonattainment  area  is  inadequate  for 
conformity'  piu-poses.  The  EPA  is 
proposing  to  conditionally  approve  the 
attainment  demonstration  STP  if  the 
State  corrects  the  deficiencies  that  cause 
the  motor  vehicle  emissions  budget  to 
be  inadequate  and,  alternatively,  to 
disapprove  it  if  Illinois  does  not  cocrect 
the  deficiencies. 

in.  Proposed  Action 

The  Environmental  Protection  Agency 
proposes  to  issue  a  conditional  approval 
of  the  ozone  attainment  demonstration. 
The  State  already  committed  to  do  the 
following  in  the  April  1998  ozone 
attainment  demonstration:  (1)  Perform 
and  submit  a  final  modeled  ozone 
attainment  demonstration  by  December 
2000:  (2)  adopt  and  submit  a  specific 
emissions  control  strategy,  including 
adopted  control  measures,  adequate  to 
attain  the  1-hour  ozone  NAAQS  in  the 
ozone  nonattainment  area  and 
throughout  the  ozone  modeling  domain 
by  December  2000:  (3)  adopt  and  submit 
conti-ol  measures  necessary  to  meet  ROP 
from  1999  until  the  attaiiunent  year  and 
the  associated  target  calculations.  For 
EPA  to  issue  a  final  conditional 
approval  the  State  will  need  to  take  the 
following  steps  in  sufficient  time  for 
EPA  to  determine  by  May  31 ,  2000  that 
the  state  has  an  adequate  motor  vehicle 
emissions  budget  and  an  adequate 
commitment  for  a  mid-course  review: 
(1)  Select  a  control  strategy  consistent 
with  its  ctinent  modeling  analysis:  (2) 
adopt  and  submit  an  adequate  motor 
vehicle  emissions  budget  consistent 
with  the  selected  strategy:  and  (3) 
commit  to  perform  a  mid-course  review 
in  2003. 

Because  many  States  may  shortly  be 
submitting  revised  demonstrations  with 
revised  motor  vehicle  emission  budgets. 
EPA  is  providing  a  60  day  comment 
period  on  this  proposed  rule.  If  Illinois 
submits  a  revised  attainment 
demonstration  during  the  60  day 
comment  period.  EPA  will  plac«  the 
revisions  fn  the  docket  for  this 
rulemaking  and  will  post  a  notice  on 
EPA's  website  at  www.epa.gov/oins/ 
traq.  By  posting  notice  on  the  website. 
EPA  will  also  initiate  the  adequacy 
process. 

If  the  State  does  not  take  one  or  more 
of  the  actions  listed  above  in  time  for 
EPA  to  make  die  May  31 ,  2000 
determinations.  EPA  will  disapprove 
Illinois'  attainment  demonstration 
submission  for  the  Chicago-Gary-Lake 
Coimtv  nonattainment  area. 
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If  EPA  issues  a  final  conditional 
approval  of  the  State's  submission,  the 
conditional  approval  will  convert  to  a 
disapproval  if  the  State  does  not  adopt 
and  submit  a  complete  SIP  submission 
with  the  following  elements  by 
December  31.  2000:  (1)  A  final  revised 
modeling  analysis  that  fully  assesses  the 
impacts  of  regional  NOx  reductions, 
models  a  specific  local  emissions 
reduction  strategy,  and  reconsiders  the 
effectiveness  of  the  NOx  waiver;  (2) 
control  measures  necessary  to  meet  the 
ROP  requirement  from  1999  until  the 
attainment  year,  including  target 
calculations:  and  (3)  VOC  and  regional 
(within  the  modeling  domain)  NOx 
emission  control  measures  sufficient  to 
support  the  final  ozone  attainment 
demonstration. 

If  the  State  makes  a  complete 
submission  with  all  of  the  above 
elements  by  December  31,  2000,  EPA 
will  propose  action  on  the  new 
submissions  for  the  purpose  of 
determining  whether  to  issue  a  final  full 
approval  of  the  attainment 
demonstration. 

IViiot  ^re  the  Consequences  of  State 
Failure? 

This  section  explains  the  CAA 
consequences  of  State  failiue  to  meet 
the  time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan  submitted  by 
the  State  [We  are  using  the  phrase 
"failure  to  submit"  to  cover  both  the 
situation  where  a  State  makes  no 
submission  and  the  situation  where  the 
State  makes  a  submission  that  we  find 
is  incomplete  in  accordance  with 
section  110(k)(l)(B)  and  40  CFR  part  51, 
Appendix  V.)  For  purposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  failure  to  submit.  Thus,  the 
description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  State's  submission. 

What  Are  the  CAA  s  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP, 
such  as  the  attainment  demonstration 
SIPs,  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  Slate 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPA's  sanctions  regidations,  40 
CFR  52.31,  the  first  sanction  would  be 
2:1  offsets  for  sources  subject  to  the  new 


source  review  requirements  under 
section  173  of  the  CAA.  If  the  State  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  llO(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

What  Are  the  CAA 's  FIP  Provisions  If  a 
State  Fails  To  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  frtim  the  date  of  the 
finHing  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda,  EPA 
recognized  that  States  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above.  EPA  provided  for 
States  to  submit  the  attairunent 
demonstration  SIPs  in  two  phases.  In 
June  1996.  EPA  made  findings  that  ten 
States  and  the  District  of  Columbia  had 
failed  to  submit  the  phase  1  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  (July 
10. 1996).  In  addition  on  May  19,  1997, 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  July  1998.  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8.  1999. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  review  under  Executive 
Order  12866.  entitled  "Regulatory 
Plaiming  and  Review" 

B.  Executive  Order  13045 
Executive  Order  13045.  entitled 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that  the  EPA 
determines  (i)  is  "economically 
significant."  as  defined  under  Executive 


Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  suDJect  to 
Executive  Order  13045  because  it  does 
not  Involve  decisions  intended  to 
mitigate  environmental  health  and 
safety  risks. 

C.  Executive  Order  130B4 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
govenunents,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  'Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132.  Federalism 
(64  FR  43255,  August  10, 1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.""  '"Policies 
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that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  bet^veen  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  vrith 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  because  it  merely 
approves  a  State  rule  implementing  a 
federal  .standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibihties  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  nUe. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  Hexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  nde  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  pari  0  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 


to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  State- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  requirements. 
Therefore.  I  certify  that  such  a 
disapproval  action  will  not  have  a 
significant  economic  impact  on  e 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
requirements  nor  would  it  substitute  a 
new  Federal  requirement. 

The  EPA  5  alternative  proposed 
disapproval  of  the  State  request  under 
section  1 10  and  subchapter  I,  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  State-enforceability.  Moreover 
EPA"5  disapproval  of  the  submittal 
woiUd  not  impose  any  new  Federal 
requirements.  Therefore.  I  certify  that . 
the  proposed  disapproval  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
Slate,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  conditional  approval  action 
does  not  include  a  Federal  mandate  that 


may  restUt  in  estimated  annual  costs  of 
$100  million  or  more  to  either  Stale, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law. 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  govenunents.  or  to 
the  private  sector,  result  from  this 
action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  becauiie  the 
proposed  disapproval  of  the  SIP 
submittal  would  not.  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  Illinois,  which  is  not  a  small 
govenmient. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Tratufer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA. 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  beheves  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Port  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovenunental  relations.  Nitrogen 
dioxide.  Ozone. 

Authority:  42  U.S.C  7401  el  seq. 

Dated:  November  30.  1999. 
Frauds  X.  Lyons, 
Regional  Administmtor.  Region  5. 
IFR  Doc.  99-31720  Fil«d  12-15-99;  8:45  snil 
aaxMQ  cooc  Beao  ra  p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PN90-1;  FRL-6503-2] 

Approval  and  Promulgation  of 
Implementation  Plans:  Indiana:  Ozone 

agency:  Environmental  Protection 

Agency. 

ACTKJfl:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to 
conditionally  approve  the  1-hour  ozone 
attainment  demonstration  State 
Implementation  Plan  (SIP  or  plan)  for 
the  Chicago-Car>'-L.ake  County  severe 
ozone  nonattainment  area  submitted  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM)  on 
April  30.  1998.  Tliis  proposed 
conditional  approval  is  based  on  the 
submitted  modeling  analysis  and  on  the 
State's  commitments  to  adopt  and 
submit  a  final  ozone  attainment 
demonstration  SIP  and  a  post-1999  Rate 
of  Progress  (ROP)  plan,  including  the 
necessary  State  air  pollution  control 
regulations  to  complete  the  attainment 
demonstration  and  ROP  plans,  by 
December  31.  2000.  The  EPA  is  also 
proposing,  in  the  alternative,  to 
disapprove  this  attainment 
demonstration  plan  if,  by  December  31, 
1999,  the  State  does  not  select  a  control 
strategy  associated  with  its  submitted 
modeling  analysis  and  submits  adequate 
motor  vehicle  emissions  budgets  for 
Volatile  Organic  Compounds  (VOC)  and 
Oxides  of  Nitrogen  (NOx)  for  the  ozone 
nonattainment  area  that  comply  with 
EPA's  conformity  regulations  and  that 
are  derived  from  the  selected  emissions 
control  strategy  that  supports  attainment 
of  the  1-hour  ozone  standard.  In 
addition,  the  State  must,  by  December 
31, 1999,  submit  an  enforceable 
commitment  to  conduct  a  mid-course 
review  of  the  ozone  attainment  plan  in 
2003. 

OATES:  Written  comments  must  be 
received  on  or  before  February  14.  2000. 
AIXMESSES:  Written  comments  should 
be  sent  to:  lay  Bortzer.  Chief.  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18)),  U.S.  Environmental 
Protection  Agency.  77  West  lackson 
Boulevard.  Chicago,  Illinois  60604. 
Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
address:  United  States  Environmental 
Protection  Agency.  Region  5,  Air  and 
Radiation  Division,  77  West  )ackson 
Boulevard,  Chicago,  Illinois  60604. 


(Please  telephone  Mark  Palermo  at  (312) 
886-6082  before  visiting  the  Region  5 
Office.) 

FOR  RJRTHER  INFORMATKM  CONTACT: 
Edward  Doty.  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  t^otection  Agency. 
Region  5,  77  West  lackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone 
Number  (312)  886-6057,  E-Mail 
Address  doty.edward@epamail.epa.gov. 
SUPPLEMENTARY  INFORMA-nON:  This 
section  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1-hour  ozone 
National  Ambient  Air  C2uality  Standard 
(NAAQS  or  standard)  and  an  analysis  of 
Indiana's  1-hour  ozone  attainment 
demonstration  for  the  Chicago-Gary- 
Lake  County  ozone  nonattainment  area. 

Table  of  Conlents 

I.  Background  Information 

II  Technical  Review  of  the  Submittal 

m.  Proposed  Action 

IV.  Administrative  Requirements 

I.  Background  Information 

A.  Basis  for  the  State's  Attainment 
Demonstration  SIP 

What  Are  the  Relevant  Clean  Air  Act 
Requirements? 

The  Clean  Air  Act  requires  the  EPA  to 
establish  national  ambient  air  quality 
standards  for  certain  widespread 
pollutants  that  cause  or  contribute  to  air 
pollution  that  is  reasonably  anticipated 
to  endanger  public  health  or  welfare. 
Clean  Air  Act  sections  108  and  109.  In 
1979,  EPA  promulgated  the  1-hour  0.12 
parts  per  inillion  (ppm)  ground-level 
ozone  standard.  44  FR  8202  (Feb.  8, 
1979).  Ground-level  ozone  is  not 
emitted  directly  by  sources.  Rather, 
emissions  of  NOx  and  VOC  react  in  the 
presence  of  sunlight  to  form  ground- 
level  ozone.  NOx  and  VOC  are  referred 
to  as  precursors  of  ozone. 

An  area  exceeds  the  1  -hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm 
on  any  day.  An  area  violates  the 
standard  if.  over  a  consecutive  3-year 
period,  more  than  3  daily  exceedances 
are  expected  to  occur  at  any  monitor  in 
the  area  or  in  its  immediate  downwind 
environs.  The  highest  of  the  fourth- 
highest  daily  peak  ozone  concentrations 
over  the  3  year  period  at  any  one 
monitoring  site  in  the  area  is  called  the 
design  value  for  the  area.  The  Clean  Air 
Act,  as  amended  in  1990,  required  EPA 
to  designate  as  nonattaiiunent  any  area 
that  was  violating  the  1-hour  ozone 
standard,  generally  based  on  air  quality 
monitoring  data  from  the  3 -year  period 
from  1987  through  1989.  Clean  Air  Act 


section  107(d)(4):  56  FR  56694  (Nov.  6. 
1991).  The  Clean  Air  Act  further 
classified  these  areas,  based  on  the 
areas'  design  values,  as  marginal, 
moderate,  serious,  severe  or  extreme. 
Clean  Air  Act  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  quality  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  quality  problems. 

The  control  requirements  and  date  by 
which  attainment  needs  to  bo  achieved 
vary  with  an  area's  classification. 
Marginal  areas  are  subject  to  the  fewest 
mandated  control  requirements  ,and 
have  the  earliest  attainment  date.  Severe 
and  extreme  areas  are  subject  to  more 
stringent  plaiming  requirements  but  are 
provided  more  time  to  attain  the 
standard.  Serious  areas  are  required  to 
attain  the  1-hour  standard  by  November 
15, 1999,  and  severe  areas  are  required 
to  attain  by  November  15.  2005  or 
November  IS.  2007,  depending  on  the 
areas'  ozone  design  values.  The 
Chicago-Gary-Lake  County  ozone 
nonattaiimient  area  is  classified  as 
severe-17  and  its  attainment  date  is 
November  15.  2007.  The  Chicago-Gary- 
Lake  County  ozone  nonattainment  area 
is  defined  (40  CFR  81.314  and  81.315) 
to  contain  Cook,  DuPage,  Grundy  (Aux 
Sable  and  Goose  Lake  Townships  only), 
Kane,  Kendall  (Oswego  Township  only). 
Lake,  McHemy,  and  Will  Counties  in 
Illinois,  and  Lake  and  Porter  Counties  in 
Indiana.  This  proposed  rulemaking 
focuses  on  the  Indiana  portion  of  this 
nonattainment  area.  A  separate 
proposed  rulemaking  in  today's  Federal 
Register  deals  with  the  Illinois  portion 
of  this  nonattaiiunent  area. 

Under  section  182(c)(2)  and  (d)  of  the 
Clean  Air  Act.  serious  and  severe  areas 
were  required  to  submit,  by  November 
15, 1994,  demonstrations  of  how  they 
would  attain  the  1-hour  standard  and 
how  they  would  achieve  ROP 
reductions  in  VOC  emissions  of  9 
percent  for  each  3 -year  period  until  the 
attainment.  (In  some  cases,  NOx 
emission  reductions  can  be  substituted 
for  the  required  VOC  emission 
reductions  to  achieve  ROP.)  Today,  in 
this  proposed  rule,  EPA  is  proposing 
action  on  the  attaiiunent  demonstration 
SIP  submitted  by  Indiana  for  the 
Chicago-Cary-Lake  Coimty  ozone 
nonattairunent  area  and  its  associated 
ozone  modeling  domain  and  on  the 
State's  commitment  to  complete  the 
attainment  demonstration  SIP  for  this 
ozone  nonattainment  area  by  December 
2000.  EPA  is  also  proposing  action  on 
the  State's  commitment  to  submit  ROP 
target  calculations  and  the  adopted 
measures  to  achieve  ROP  by  December 
2000.  In  addition,  elsewhere  in  this 
Federal  Register,  EPA  is  today 
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proposing  to  take  action  on  ozone 
attainment  demonstiaion  SIPs,  and,  in 
some  cases  ROP  SIPs.  for  other  serious 
or  severe  1-hour  ozone  nonattaiimient 
areas.  The  additional  ozone  attainment 
demonstration  and  ROP  SIPs  addressed 
elsewhere  in  this  Federal  Register  cover 
the  ozone  nooattainroent  areas  of 
Greater  Connecticut  (CT|,  Springfield 
(Western  Massachusetts)  (MA),  New- 
York-North  New  )ersey-Long  island 
(NY-N)-CT),  Baltimore  (MD), 
Philadelphia-Wilmington-Trenlon  (PA- 
N)-DE-MD),  Metropolitan  Washington 
D.C.  (DC-MD-VA),  Atlanta  (GA), 
Milwaukee-Racine  (WI),  Chicago-Gary- 
Lake  County  (IL-IN)  (Illinois  portion  of 
this  area),  and  Houston-Galveston- 
Brazoria  (TX). 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  emission 
control  measures  necessary  to  achieve 
attainment.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transporiation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A)  of  the 
Clean  Air  Act,  attainment 
demonstrations  necessarily  include  the 
estimates  of  motor  vehicle  emissions 
that  are  cousislenl  with  attaiiunent, 
which  then  act  as  a  budget  or  ceiling  for 
the  purposes  of  determining  whether 
transportation  plans  and  projects 
conform  to  the  attainment  SIP. 

What  is  the  History  and  Time  Frame  for 
the  State  Attainment  Demonstration  SIP 
and  How  Is  It  Related  to  the  NOx  SIP 
Call? 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1 994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and  VOC 
in  upwind  States  (and  the  ozone  formed 
by  these  emissions)  affected  these 
nonattainment  areas  and  the  full  impact 
of  this  effect  had  not  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2, 1995,  Mary  D.  Nichols. 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 


submittals.'  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  countn-  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  - 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  fiames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

hi  )une  1997,  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  country  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29. 1997 
memorandum.  Richard  Wilson.  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  follov«ng 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  Clean  Air  Act  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented:  (2)  a  list  of  measures 
needed  to  nieel  llie  reiualuiii);  ROP 
emissions  reduction  requirement  and  to 
reach  attainment:  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  the  control  measures  necessary 
for  attainment  and  the  ROP  plans 
through  the  attainment  year  by  the  end 
of  2000  >:  (4)  a  commitment  to 


'  Memonndum.  "Ozuun  Attamm«Ql 
DeiDonstnuous."  issued  March  2. 199S.  A  copy  nf 
the  memorsmduin  may  he  found  on  EPA's  web  xile 
at  http:Uwy^-w.tipa.gov/ttn/oarpg/tl pffn.html 

•  Letter  trom  Mary  A.  Cade.  Director.  State  of 
IIlinoi.s  Environmental  Protection  Agency  to 
Environmental  Council  of  States  (ECOS)  Metntien. 
dated  April  13.  19BS. 

'  Id  general,  a  commitment  for  severe  areas  to 
adopt  by  December  2000  the  ojDtnil  measures 
necessary  for  attainment  and  ROP  plans  thniugb  the 
attainment  year  applies  to  any  addhiunal  measures 
necessary  for  attaiiunent  that  were  not  atberwise 
required  to  be  submitted  earlier.  (For  example,  this 
memonudum  was  not  inteoiied  to  allow  States  to 
delay  submission  of  measiues  retjuired  imiler  the 
CJean  Air  Art.  such  as  inspectiaD  and  miinlsnaoce 
[i'M)  programs  or  tMuonable  available  caatjol 
tectinology  (KACT)  r^ulatiaos.  required  at  an 
earlier  time.)  Thus,  this  commitment  applies  to  any 
control  measuivs  or  emission  i^uctions  on  which 
the  State  rvlied  tor  purposes  of  the  modeled 
attainment  demonstnition.  To  the  extent  Indiana 
has  relied  on  a  commitment  to  submit  these 
measures  by  Decembs  2000.  EPA  is  piup€mn%  a 
conditioruU  approval  of  the  attainment 
demonstration.  Some  States  mth  severe 


implement  the  SIP  control  programs  in 
a  timely  manner  and  to  meet  ROP 
emissions  reductions  and  attainment: 
and  (5)  evidence  of  a  public  hearing  on 
the  State  submittal.'  'This  submission  is 
sometimes  referred  to  as  the  Phase  n 
submission.  Motor  vehicle  emission 
budgets  can  he  established  based  on  a 
commitment  to  adopt  the  measures 
needed  for  attainment  and  identification 
of  the  measures  needed.  Thus,  Stale 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997,  EPA 
proposed  atrtion  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jurisdictions)  were  insufScienl  to 
provide  for  attainment  and  maintenance 
of  the  1-hour  standard  because  they  did 
not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7, 1997). 
The  EPA  finalized  that  rule  in 
.September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  each  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27, 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  call. 

What  Is  the  Time  Frame  for  Taking 
Ac-tion  on  the  Attainment 
Demonstration  SIPs  for  the  Serious  and 
Severe  Nonattainment  Areas? 

The  States  generally  submitted  the 
SIPs  between  April  and  October  1998: 
some  States  are  still  submitting 
additional  revisions.  Under  the  Clean 
Air  Act,  EP,^  is  required  to  approve  or 
disapprove  a  State's  submission  no  later 
than  18  months  following  submission. 
(The  statute  provides  up  to  6  months  for 
a  completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and. 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register.  EPA  is 
proposing  to  take  action  on  the  serious 
and  severe  1-hour  ozone  attainment 
demonstration  SIPs  and  intends  to  take 


nonattairunent  areas  submitted  the  actual  adopted 
cootiol  measures  and  are  not  relyurg  on  a 
comotitmeoL 

The  EP.\  recognizes  that  tnotor  veliicie  emission 
budgets  can  be  established  bom  the  items  listed  in 
the  Wilson  memorandiim. 

*  Memoreodum.  "Cuiilance  br  Implementing  the 
1-Hour  Oione  and  f^re-Exisdng  PM  10  NAAQS." 
issued  December  29. 1047.  A  copy  of  this 
memorandum  may  he  found  on  EPA's  web  site  at 
hltp://www  .epa.gov/ttn/oarpg/t1pgm.html. 
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final  action  on  these  submissiona  over 
the  next  6-12  months.  The  reader  is 
referred  to  individual  dates  in  this 
document  for  specific  informatioa  on 
actions  leading  to  EPA's  final 
ruiemaking  on  these  plans. 

What  Are  the  Options  for  Action  on  the 
State  Attainment  Demonstration  StPs? 

Depending  on  the  circumstances 
unique  to  each  of  the  SIP  submissions 
on  which  EPA  is  proposing  action 
today.  EPA  is  proposing  one  or  more  of 
these  types  of  approval  or  disapproval 
in  the  alternative.  In  addition,  these 
proposals  may  inentify  additional 
actions  that  will  be  necessary  from  the 
State. 

The  Clean  Air  Act  provides  for  EPA 
to  approve,  disapprove,  partially 
approve  or  conditionally  approve  a 
State's  plan  submission.  The  EPA  must 
fully  approve  the  submission  if  it  meets 
the  attainment  demonstration 
requirement  of  the  Clean  Air  Act.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  State's  commitment 
to  correct  the  deficiency  by  a  date 
certain,  which  can  be  no  later  than  one 
year  from  the  date  of  EPA's  final 
conditional  approval. 

The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  Clean  Air  Act.  For 
example,  if  a  State  submits  a  modeled 
attainment  demonstration,  including 
control  measures,  but  the  modeling  does 
not  demonstrate  attaiiunent.  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  final 
conditional  approval.  Such 
commitments  do  not  need  to  be 
independenUy  enforceable  because,  if 
the  State  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval  after  the 
deadline  for  the  corrcKrtioo  of  the 
deficiency.  For  example,  if  a  State 
commits  to  submit  additional  control 
measures  and  fails  to  submit  them  or 
EPA  determines  the  State's  submission 
of  the  control  measures  is  incomplete, 
the  EPA  will  notify  the  State  by  letter 
that  the  conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
submits  control  measures  that  EPA 
determines  are  complete  or  thai  are 


deemed  complete,  EPA  will  determine 
through  rulemaking  whether  the  State's 
attaiiunent  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally,  EPA  has  recognized  that  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  conunitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus,  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  Components  of  a  Modeled 
Attainment  Demonstmtion 

The  EPA  provides  that  States  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.'  In  order  to 
have  a  complete  modeling 
demonstration  submission.  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

What  Are  the  Modeling  Requirements 
for  the  Attainment  Demonstration? 

For  purposes  of  demonstrating 
attainment,  the  Clean  Air  Act  requires 
serious  and  severe  areas  to  use 
photochemical  grid  modeling  or  an 
analytical  method  EPA  determines  to  be 
as  effective.  The  photochemical  grid 
model  is  set  up  using  meteorological 
conditions  conducive  to  the  formation 
of  ozone.  Emissions  for  a  base  year  are 
used  to  evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values.  Following  validation  of  the 
modeling  system  for  a  base  year, 
emissions  are  projected  to  an  attainment 
year  to  predict  air  quality  changes  in  the 
attainment  year  due  to  the  emission 
changes,  which  include  growth  up  to 
and  controls  implemented  by  the 


'  TtM  EPA  issued  guidanca  oa  the  air  quality 
modeling  tliat  is  used  to  demoostjale  sttaimneut 
with  the  Ihour  ozone  NAAQS.  .See  U.S.  EPA. 
(1991),  Guideline  for  ReguJatory  Application  of  the 
Urtian  Alnhed  Model,  EPA-45oy4-9l-013.  (July 
1991).  A  copy  may  be  found  on  EPA's  web  site  at 
h1tp://www.epa.gov/ttn/scram/  (51e  name: 
"L'AMREG").  See  also  U.S.  EPA.  119961.  Guidance 
CD  Use  of  Modeled  Results  to  Demonstrate 
Aiuinineot  of  the  Ozone  NAAQS.  EPA-IS4/B-95- 
007.  (June  1996).  A  copy  may  be  found  on  EPA's 
web  site  at  http://www.epB.g(iv/ttn/BC78m/  (file 
name:  "OSTEST"). 


attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS.  an  optional  weight  of 
evidence  determination  which 
incorporates,  but  is  not  limited  to,  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  State  must  develop  and  implement 
a  modeling  protocol.  The  modehng 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attaiiunent 
demonstration  (State  and  local  agendes, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e., 
days  in  the  past  with  high  ozone 
concentrations  exceeding  the  standard, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  modeling 
domain  size.  The  domain  should  be 
larger  than  the  designated 
nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  any  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  State  needs 
to  generate  meteorological  data  and 
emissions  that  describe  atmospheric 
conditions  and  emissions  inputs 
reflective  of  the  selected  high  ozone 
days.  Finally,  the  State  needs  to  verify 
that  the  modeling  system  is  properly 
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simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests  (generally  referred  lo 
as  model  validation).  Once  these  steps 
are  satisfactorily  completed,  the  model 
is  ready  to  be  used  to  generate  air 
quality  estimates  to  support  an 
attainment  demonstration. 

The  modeled  attainment  test 
compares  model-predicted  1-hour  daily 
maximum  concentrations  in  all  grid 
cells  for  the  attainment  year  to  the  level 
of  the  NAAQS.  A  predicted  peak  ozone 
concentration  above  0.124  ppm 
indicates  that  the  area  is  expected  lo 
exceed  the  standard  in  the  attainment 
year.  This  type  of  test  is  often  referred 
to  as  an  exceedance  test.  The  EPA's 
guidance  recommends  that  States  use 
either  of  two  modeled  attainment  or 
exceedance  tests  for  the  1-hour  ozone 
NAAQS:  A  deterministic  test  or  a 
statistical  lest. 

The  deterministic  test  requires  the 
State  to  compare  predicted  1-hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day  *  to  the  attainment  level  of 
0.124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm.  the  lest  is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  l-hoiu- 
ozone  standard  allows  exceedances.  If. 
over  a  3-year  period,  the  area  has  an 
average  of  1  or  fewer  exceedances  per 
year  at  any  monitoring  site,  the  area  is 
not  violating  the  standard.  Thus,  if  the 
State  models  a  very  extreme  day 
(considering  meteorological  conditions 
that  are  very  conducive  to  high  ozone 
levels  and  that  should  lead  to  fewer 
than  1  exceedance  per  year  af  any 
location  in  the  nonattainment  area  and 
modeling  domain  over  a  3  year  period), 
the  statistical  test  provides  that  a 
prediction  above  0.1 24  ppm  up  to  a 
certain  upper  limit  may  be  consistent 
with  attainment  of  the  standard.  (The 
form  of  the  1-hour  standard  allows  for 
up  lo  3  days  vdth  peak  1-hour  ozone 
concentrations  above  the  standard  over 
a  3-year  period  at  any  monitoring  site 
before  an  area  is  considered  to  be  in 
violation  of  the  NAAQS.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  foiu  highest  1-bour  average 
concentrations  over  a  3-year  period  are 
0.136  ppm,  0.130  ppm,  0.128  ppm  and 
0.122  ppm  is  attaining  the  standard.  To 
identify  an  acceptable  upper  limit,  the 
statistical  likelihood  of  observing  ozone 
air  quality  exceedances  of  the  standard 


"The  initia].  "tamp-up"  days  for  each  episode  are 
excluded  from  this  detennination. 


of  various  concentrations  is  equated  to 
severity  of  the  modeled  day.  ITie  upper 
limit  generally  represents  the  maximum 
ozone  concentration  observed  at  a 
location  on  a  single  day  and  it  would  be 
the  only  reading  above  the  standard  that 
would  be  expected  to  occur  no  more 
than  an  average  of  once  a  year  over  a  3- 
year  period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm.  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  unusual  al  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

What  Are  the  Additional  Analyses  That 
May  Be  Considered  When  the  Modeling 
Fails  To  Show  Attainment? 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
imcertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  ulhei 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight-of-evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  Stale 
can  rely  on  and  EPA  will  consider 
factors  such  as:  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis;  other  modeled  outputs,  e.g.. 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quality  trends; 
estimated  emissions  trends:  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  mode)  predictions 
to  further  controls:  and.  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exhaustive 
list  of  factors  that  may  be  considered 
and  these  factors  could  vary  from  case 
to  case.  The  EPA's  guidance  contains  no_ 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 


However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  neieds  to  be 
The  EPA's  1 996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  tincertainty  in  long  lerra 
projections.  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
a  WOE  determination  needs  to  contain 
provisions  for  periodic  review  of 
monitoring,  emissions,  and  modeling 
data  to  assess  the  extent  lo  which 
refinements  to  emission  control 
measures  are  needed.  The  mid-course 
review  is  discussed  below. 

C.  Frameivork  for  Proposing  Action  on 
the  Attainment  Demonstration  SIPs 

Besides  the  Modeled  Attainment 
Demonstration.  What  Other  Issues  Musi 
be  Addressed  in  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  the 
1-hour  attainment  demonstration  SIPs. 
These  elements  are  listed  below  and 
then  described  in  detail. 

Clean  Air  Act  measures,  and  other 
measures  relied  on  in  the  modeled 
attainment  demonstration  SIP  This 
includes  adopted  and  submitted  rules 
for  all  previously  required  Clean  Air  Act 
mandated  measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the  State 
relied  on  in  the  SIP  submission  for 
attaiiunent  and  ROP  plans  on  which 
EPA  is  proposing  to  lake  action  today. 

NO\  Reductions  Affecting  Boimdary 
Conditions. 

Motor  vehicle  emissions  budget.  This 
must  be  a  motor  vehicle  emissions 
budget  which  can  be  determined  by 
EPA  to  be  adequate  for  conformity 
purposes. 

Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends  must  be 
included  in  the  attainment 
demonstration  SIP  before  it  can  be 
approved  by  the  EPA.  The  mid-course 
review  would  show  whether  the 
adopted  control  measures  are  sufficient 
to  reach  attainment  by  the  area's 
attainment  date,  or  that  additional 
control  measures  are  necessarv. 
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1 .  Clean  Air  Act  Measures  and  Measures 
Relied  on  in  the  Modeled  Attainment 
DemonstratioD  SIP 

The  States  should  have  adopted  the 
control  measures  already  required  under 
the  Clean  Air  Act  for  the  area 
classification.  Since  these  10  serious 
and  severe  areas  need  to  achieve 
substantial  reductions  from  their  1990 
emissions  levels  in  order  to  attain,  EPA 
anticipates  that  these  areas  need  all  of 
the  measures  required  under  the  Clean 
Air  Act  to  attain  the  1-hour  ozone 
NAAQS. 

In  addition,  the  States  may  have 
included  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  Clean  Air 
Act.  (For  serious  areas,  these  should 
have  already  been  identified  and 
adopted,  whereas  severe  areas  have 
until  December  2000  to  submit 
measures  to  achieve  ROP  through  the 
attainment  year  and  to  attain.)  For 
purposes  of  fully  approving  the  State's 
SDP,  the  State  will  need  to  adopt  and 
submit  all  VOC  and  NOx  controls 
within  the  local  modeling  domain  that 
were  relied  on  for  purposes  of  the 
modeled  attainment  demonstration. 

The  following  table  presents  a 
summary  of  the  Clean  Air  Act 
requirements  that  need  to  be  met  for 
each  severe  nonattainment  area  for  the 
1-hour  ozone  NAAQS.  These 
requirements  are  specified  in  section 
182  of  the  Clean  Air  Act.  Information  on 
more  measures  that  States  may  have 
adopted  or  relied  on  in  their  current  SIP 
submissions  is  not  shown  in  the  table. 

CAA  Requirements  for  Severe 
Areas 

— NSR  tor  VOC  and  NOx.  including  an  offset 

ratio  of  1.3:1  and  a  major  VOC  and  NOn 

source  cutoff  of  25  tof^s  per  year  (tpy) 
— Reasonable  Available  Control  Technology 

(HACTl  lor  VOC  and  NOx 
— EnharKed    Inspection    and    Maintenance 

(l/M)  program 
—15%  VOC  plans  for  ROP  through  1996 
— Emissions  inventory 
— Emission  statements 
— Attainment  demonstration 
—9%  ROP  plan  through  1999 
— Clean  fuels  program 
— Enhanced  monitoring  (PAMS) 
—Stage  ll  vapor  recovery 
— Reformulated  gasoline 
—9%   ROP  plan  through  attainment  year 

(post- 1999) 
— Measures  to  offset  Vefucfe  Miles  Travelled 

(VMT)  growth 
— Requirements  for  fees  tor  major  sources 

tor  failure  to  attain 

2.  NOx  Reductions  Consistent  With 
the  Modeling  Demonstration 


The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27. 
1998.  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  22  jurisdictions  were 
required  to  meet  through  enforceable 
SIP  measures  adopted  and  submitted  by 
September  30,  1999.  The  NOx  SIP  call ' 
is  intended  to  reduce  emissions  in 
upwind  States  that  significantly 
contribute  to  nonattainment  problems. 
The  EPA  did  not  identify  specific 
sourt:es  that  the  States  must  regulate  nor 
did  EPA  limit  the  States'  choices 
regarding  where  fo  achieve  the  emission 
reductions.  Subsequently,  a  three-judge 
panel  of  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  issued  an 
order  staying  the  SIP  submission 
requirement  portion  of  the  NOx  SIP  call 
rule  requiring  Stales  to  submit  rules  by 
September  30,  1999. 

The  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut, 
Springfield,  MA,  New  York/North  New 
Jersey/Long  Island  (NY-NJ-CT), 
Baltimore,  MD,  Philadelphia/ 
Wilmington/Trenton  (PA-N)-DE-MD), 
Metropolitan  Washington.  DC  (DC-MD- 
VA),  Atlanta,  GA,  Milwaukee-Racine 
WI,  and  Chicago-Gary-Lake  Coimty  (IL- 
IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattaiimient  areas  at  their  boundaries. 
For  purposes  of  developing  attainment 
demonstrations,  States  define  local 
modeling  domains  that  include  both  the 
nonattainment  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attainment  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  1-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States.  Thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore,  EPA  believes  it  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  call  in 


areas  outside  the  local  1-hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  call  within  their 
States  but  outside  of  the  modeling 
domains,  the  States  must  also  adopt 
control  measures  to  achieve  those 
reductions  in  order  to  have  an 
approvable  plan. 

Accordingly,  States  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
with  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  assumed  by  State  inside  the 
local  modeling  domain^  must  be 
adopted  as  part  of  the  State's  1-hour 
attainment  demonstration  SIP.  II  is  only 
for  NOx  emission  reductions  occurring 
outside  of  the  local  modeling  domain 
that  States  may  assume  implementation 
of  the  NOx  SIP  call  measures  and  the 
resulting  boimdary  conditions  without 
actually  being  required  at  this  time  to 
adopt  regulations  to  implement  the  NOx 
emission  reductions  required  by  the 
NOx  SIP  call. 

3.  Motor  Vehicle  Emissions  Budget 

The  EPA  believes  that  an  attaiiunent 
demonstration  SIP  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attaiimient 
year  and  must  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attaiiunent.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP,  as  described  by  Clean  Air  Act 
section  176(c)(2)(A).  For  transportation 
conformity'  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  an  appropriately 
identified  motor  vehicle  emissions 
budget  is  a  necessary  pari  of  an 
attaiimient  demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 


'  For  the  purposes  of  this  notice,  "local  modeling 
doaiaio"  Is  typically  an  urtnn  scale  domain  Willi 
horizontal  diniensions  less  than  about  3(X)  km  on 
a  side,  horizontal  grid  recolutiaa  less  than  or  equal 
to  5  X  5  km  or  finer.  TIm  domain  is  Urffi  enough 
to  ensure  that  emissions  occunljlg  at  8  am  In  the 
domain's  center  are  still  within  the  domain  at  fl  pm 
the  same  day  If  raciroilation  of  the  noDattainmont 
area's  previous  day's  emissions  is  believed  to 
contribute  to  an  observed  problem,  the  domain  is 
large  enough  to  chatacteriza  this. 
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attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that,  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP,  the 
motor  vehicle  emission  budgets  for  the 
9  other  nonattainment  areas  covered  in 
today's  proposals  are  inadequate  or 
missing  from  the  attainment 
demonstrations.  Therefore,  EPA  is 
proposing  to  disapprove  the  attainment 
demonstration  SIPs  for  those  9  areas  if 
the  States  do  not  submit  motor  vehicle 
emissions  budgets  that  EPA  can  find 
adequate  by  May  31,  2000.»  In  order  for 
EPA  to  complete  the  adequacy  process 
by  the  end  of  May,  States  should  submit 
an  emissions  budget  no  later  than 
December  31, 1999.''  If  an  area  does  not 
have  a  motor  vehicle  emissions  budget 
that  EPA  can  determine  adequate  for 
conformity  purposes  by  May  31,  2000, 
EPA  plans  to  take  final  action  at  that 
time  disapproving  in  full  or  in  part  the 
area's  attainment  demonstration.  The 
emissions  budget  should  reflect  all  of 
the  motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e..  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

4.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitoring  and  emissions 
data  to  determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 


improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  attainment  dates. 

The  EPA  believes  that  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  determination  for  the 
attainment  demonstration  on  which 
EPA  is  proposing  to  take  action  today. 
In  order  to  approve  the  Indiana 
attainment  demonstration  SIP  for  the 
Chicago-Gary-Lake  County  area,  EPA 
believes  that  Indiana  must  submit  an 
enforceable  commitment  to  perform  a 
MCR  as  described  here. '" 

As  part  of  the  commitment,  the  State 
should  commit  to  work  with  EPA  in  a 
public  consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 

For  severe  areas,  such  as  the  Chicago- 
Gary-Lake  County  ozone  nonattainment 
area,  the  States  must  submit  an 
enforceable  commitment  to  perform  the 
MCR  immediately  follovnng  the  2003 
ozone  season  and  to  submit  the  [e.sults 
to  EPA  by  December  31.  2003.  EPA 
believes  that  an  analysis  in  2003  wotUd 
be  most  robust  since  some  or  all  of  the 
regional  NOx  emission  reductions 
should  be  achieved  by  that  date.  EPA 
would  then  review  the  restdts  and 
determine  whether  any  States  need  to 
adopt  and  submit  additional  control 
measures  for  purposes  of  attainment. 
The  EPA  is  not  requesting  that  States 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  States  to 
make  a  commitment  that  is  specific 


enough  to  be  considered  enfonreable. 
Moreover,  the  MCR  could  indicate  that 
upwind  States  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
to  ensure  that  an  area  attains  the 
standard.  Therefore,  if  EPA  determines 
that  additional  control  measures  are 
needed  for  attainment.  EPA  would 
determine  whether  additional  emission 
reductions  are  needed  in  the  States  in 
which  the  nonattainment  areas  are 
located  or  in  upwind  States,  or  in  both. 
The  EPA  would  require  the  affected 
State  or  States  to  adopt  and  submit  new 
measures  within  a  period  specified  at 
that  time.  The  EPA  anticipates  that 
these  findings  would  be  made  as  calls 
for  SIP  revisions  under  section  1 1Q(k)(5) 
and,  therefore,  the  period  for 
submission  of  the  measures  would  be  no 
longer  than  18  months  after  the  EPA 
finding.  A  draft  guidance  document 
regarding  the  MCR  process  is  located  in 
the  docket  for  this  proposal  and  may 
also  be  found  on  EPA's  web  site  at  http:/ 
/www. epa.gov/ttn/scram/. 

D.  Additional  Background 
Considerations  for  This  Proposed 
Rulemaking 

What  Information  Does  the  EPA  Expect 
To  Receive  From  the  States  To  Allow  an 
Approval  of  the  1-bour  Ozone 
Attainment  Demonstration  SIPs? 

The  following  table  shows  a  summary 
of  information  on  what  EPA  expects 
&t>m  Indiana  to  allow  EPA  to  approve 
the  severe  area  1-hour  ozone  attainment 
demonstration  SIP  for  the  Chicago-Gary- 
Lake  Countv  nonattainment  area. 


SUM»MBY  SCHEDULE  OF  FUTURE  STATE  ACTIONS— SEVERE  NONATTAINMENT  AREAS  THAT  WILL  SUBMIT  Au  MEASURES 

Needed  for  Attainment  by  12/31/00 


Required  no  later  than: 


12/31/99 


4/15/00 


Action 


State  submits  (he  following  to  EPA: 
— Alotor  vehicle  emissions  budget,' 
— Enforceable  commitment  to  pefform  a  mid-course  review. 

State  submits— 
—The  final  motor  vehicle  emissions  budget  (only  if  draft  submitted  eartier).^ 

—Enforceable  commitmBnt  (only  if  draft  sutmitied  earlier)  to  perlonn  a  mid-course  review  (only  il  dralt  sut> 
miffed  earlier) 

— State  submits  a  revised/final  modeling  analysis. 

— Stale  submits  adopted  mles  that  leHect  measures  reNed  on  in  modeled  attainment  demonstration  and  that  sup- 
port ROP  requirements. 

— State  revises  &  submits  SIP  &  motor  vehicle  emissions  budget  if  adopted  measures  are  tor  motor  vehicle  cat- 
egory. 


"For  severe  areas.  EP.^  will  determine  the 
adequacy  of  the  emissions  budgets  associated  with 
the  post-1999  ROP  plans  once  the  States  submit  the 
target  calculations,  which  are  due  no  later  tlian 
Decemtier  2000. 

'A  final  budget  is  preferred:  but.  if  the  Slate 
public  process  is  not  yet  complete,  then  a  draft 
budget  may  be  submitted  The  adequacy  process 


generally  takes  at  least  90  days.  Themfbie,  in  ordor 
for  EPA  to  complete  the  adequacy  process  no  Inter 
than  the  end  of  May.  EPA  must  have  by  Febniary 
IS.  2000.  the  fmal  budget  or  a  draft  that  is 
substantially  similar  to  wliat  the  final  budget  tvill 
be.  The  State  must  submit  Uu  final  budget  by  April 
15.2000. 


'"For  purposes  of  confotmity.  the  Slate  needs  a 
coramitmnnt  thai  has  been  subjact  to  a  pubUc 
bearing-  If  the  State  has  submitted  a  coffimitmeni 
that  has  been  subrect  to  public  hearing  and  that 
proiides  for  the  adoption  of  all  meacunts  aeo)ssar> 
for  attainment,  the  State  should  submit  a  letter  pnor 
to  [)ecembeT  3t.  1999.  amending  the  cnmmilmenl 
In  include  the  MCR. 


70520 


Federal  Register / Vol.  64,  No.  241 /Thursday,  December  16.  1999/Proposed  Rules 


Summary  Schedule  of  Future  State  Actions— Severe  Nonattainment  Areas  That  Will  Submit  All  Measures 

Needed  for  ATTAlNME^fT  by  12/31/00— Continued 


Required  no  later  IXan: 


Action 


12/31/03 


State  submits  to  EPA  results  of  mitf-course  review. 


^  Final  budget  preferable:  however,  if  public  process  is  not  yet  complete,  Itien  a  draft  t}udget  may  be  submitted  at  Itiis  time.  Mote  that  tt>e  budg- 
et can  reflect  estimated  Tier  2  emission  reductions — see  memorarxjum  from  Lydia  Wegman  and  Merrylin  2!aw-Mon.  "1-Hour  Ozone  Attainment 
Demonslratiooa  and  Tier  2/Suttur  Rulemaking." 

'  If  a  final  budget  is  significantly  different  from  tie  draft  submitted  earlier,  ttie  final  budget  must  be  submitted  by  2/15/00  to  accommodate  tfie 
90  day  processing  penodpnor  to  the  5/31/00  date  by  whicti  EPA  must  find  the  motor  vefiide  emissions  budget  adequate. 


What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
documents  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  dociunents  and  their  location  on 
EPA's  web  site  are  listed  below;  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Recent  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions.  Not 
Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards.  Emissions. 
Monitoring,  and  Analysis  Division.  Air 
Quality  Modeling  Group.  Research 
Triangle  Park.  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram/. 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions.  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3, 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP.  NC. 

3.  Memorandum.  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  1-hour 
Attainment  Demonstrations."  horn 
Merrylin  Zaw-Mon.  Office  of  Mobile 
Sources  to  Air  Division  Direclors. 
Regions  I-Vl.  November  3. 1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
traqconf.htm. 

4.  Memorandum,  "1-Hour  Ozone 
Attaiiunent  Demonstrations  and  Tier  2/ 
Sulfur/Sulfur  Rulemaking."  from  Lydia 
Wegman  and  Merrylin  Zaw-Mon  to  the 
Air  Division  Directors.  Regions  I-Vl. 
November  8.  1999.  Web  site:  http:// 
www.epa.gov/oms/transp/traqconf.hlm. 

5.  Draft  Memorandum.  "l-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  John  Seitz.  Director. 
Office  of  Air  Quality  Planning  and 
Standards.  Web  site:  http:// 
www.epa.gov/ttn/scram/. 


Previous  Documents 

1.  U.S.  EPA.  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
/Urshed  Model.  EPA-450/4-91-013, 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA.  (1996).  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA- 
454/B-95-007.  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  "OSTEST "). 

3.  Memorandum,  "Ozone  Attainment 
Demonstrations,"  from  Mary  D.  Nichols, 
issued  March  2,  1995.  Web  site:  http:/ 
/www.epa.gov/ttn/oarpg/tl  pgm.html. 

4.  Memorandum.  "Sttension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  issued  July  16, 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tl  pgm.html. 

5.  December  29, 1997  Memorandum 
from  Richard  Wilson,  Acting  Aissistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMio  NAAQS." 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tl  pgm.html. 

n.  Tedinical  Review  of  the  Submittal 

A.  Summary  of  State  Submittals 
1.  General  Information 

When  Was  the  Attainment 
Demonstration  Addressed  in  Public 
Hearings,  and  When  was  the  Attainment 
Demnstration  Submitted  by  the  State  of 
Indiana? 

The  State  held  a  public  hearing  on  the 
ozone  attainment  demonstration  on 
April  6, 1998  and  submitted  lo  it  EPA 
on  April  30, 1998, 

What  Are  the  Basic  Components  of  the 
Submittal? 

Since  Indiana,  along  with  Illinois, 
Michigan,  and  Wisconsin,  participated 
in  the  Lake  Michigan  Ozone  Study  and 
the  Lake  Michigan  Ozone  Control 
Program,  and  since  these  ozone 
modeling  studies  form  the  technical 
basis  for  the  ozone  attainment 
demonstration.  Illinois.  Indiana,  and 
Wisconin  centered  their  ozone 
attainment  demonstrations  around  a 


single  technical  support  document 
(April  1998)  produced  by  the  four  States 
in  the  Lake  Michigan  Air  Directors 
Consortium  (LADCO).  This  technical 
support  dociunent  is  entitled  "Modeling 
/Vnalysis  for  1  -Hour  Ozone  NAAQS  in 
the  Lake  Michigan  Area."  Each  State  has 
also  included  a  state-specific  cover 
letter  and  state-specific  synopsis  of  the 
ozone  attainment  demonstration.  It 
shotUd  be  noted  that  the  specifics  of  the 
emission  control  strategies  considered 
varied  by  State.  The  specific  emission 
categories  or  emission  controls 
considered  by  Indiana  are  summarized 
below. 

2,  Modeling  Procedures  and  Basic  Input 
Data 

What  Modeling  Approach  Was  Used  in 
the  Analyses? 

All  three  States,  as  members  of 
LAOCO  and  as  participants  in  the  Lake 
Michigan  Ozone  Study  and  Lake 
Michigan  Ozone  Control  Program,  used 
the  same  ozone  modeling  approach.  The 
modeling  approach  is  documented  in  an 
April  1998  technical  support  document, 
entitled  "Modeling  Analysis  For  1-Hour 
Ozone  NAAQS  In  The  Lake  Michigan 
Area."  Since  the  April  1998  technical 
support  document  failed  to  document 
all  of  the  modeling  approaches  and 
bases  for  the  development  and  selection 
of  model  input  data,  this  review  also 
relies  on  an  older.  December  1995. 
technical  support  document  submitted 
by  the  LADCO  States,  which  does  a 
more  thorough  job  of  documenting  the 
system  and  input  data. 

The  heart  of  the  modeling  system  and 
approach  is  the  Urban  Airshed  Model — 
Version  V  (UAM-V)  developed 
originally  for  application  in  the  Lake 
Michigan  area.  This  photochemical 
model  was  used  to  model  ozone  and 
ozone  precursors  in  a  multiple,  nested 
grid  system.  In  the  horizontal 
dimension,  three  nested  grids  were 
used.  Grid  A.  the  largest  of  the  throe 
grids,  is  a  35  cell  by  50  cell  grid  (560 
kilometers  east-west  by  800  kilometers 
north-south)  generally  centered  on  the 
lower  two-thirds  of  Lake  Michigan  with 
a  horizontal  resolution  of  16  kilometers 
per  cell.  Grid  B  is  a  34  cell  by  60  cell 
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grid  (272  kilometers  east-west  by  480 
kilometers  north-south)  centered  on  the 
lower  tluee-quarters  of  Lake  Michigan 
with  a  horizontal  resolution  of  8 
kilometers  per  cell.  Grid  B  covers  all  of 
the  1-hour  ozone  nonattainment  areas  of 
interest  in  the  analysis.  Grid  C  is  a  20 
cell  by  80  cell  grid  (80  kilometers  east- 
west  by  320  kilometers  north-south) 
approximately  centered  on  the  western 
shoreline  of  lower  Lake  Michigan  with 
a  horizontal  resolution  of  4  kilometers 
per  cell.  The  model  covered  8  vertical 
layers  over  the  entire  horizontal 
modeling  domain.  Mixing  heights  used 
in  the  modeling  system  were 
determined  from  regional  upper-air 
monitorine  station  data. 

Besides  Being  able  to  model  ozone 
and  other  pollutants  in  nested 
horizontal  grids,  UAM-V  can  also 
model  individual  elevated  source 
plumes  within  the  modeling  grid 
(plimie-in-grid  or  PiG).  Gaussian 
dispersion  models  are  used  to  grow 
plumes  until  the  plumes  essentially 
filled  grid  cells.  At  these  points,  the 
numerical  dispersion  and  advection 
components  of  UAM  take  over  to 
address  further  downwind  dispersion 
and  advection. 

The  UAM-V  modeling  system  is  also 
used  to  assess  the  impacts  of  clouds  on 
certain  high  ozone  episode  days. 
Observed  cloud  data  are  used  to  modify 
chemical  photolysis  rates  and  other 
meteorological  input  data. 

The  following  input  data  systems  and 
analyses  were  also  used  as  part  of  the 
combined  modeling  system  for  the  Lake 
Michigan  area: 

a.  Emissions.  UAM-V  requires  the 
input  of  gridded,  hourly  estimates  of 
CO,  NOx,  and  speciated  VOC  emissions 
(speciated  based  on  carbon  bond  types). 
The  States  provided  emission 
inventories,  which  were  processed 
through  the  Emissions  Modeling 
System— 1995  version  (EMS-95)  to 
prepare  UAM-V  input  data  files. 
Emission  data  files  were  generated  for 
Grid  A  and  Grid  B. 

For  Grid  B,  the  States  supplied  point 
source  (individually  identified 
stadonary  sources)  and  area  source 
(sotuces  too  small  and  numerous  to  be 
identified  and  recorded  as  individual 
sources)  emissions  for  a  typical  stmimer 
weekday.  These  emissions  were  based 
on  the  States'  1990  base  year  emissions 
inventories  for  the  ozone  nonattainment 
areas  and  were  adjusted  to  1991  levels 
to  be  compatible  with  the  high  ozone 
periods  modeled.  The  base  emissions 
were  adjusted  for  some  source 
categories  to  reflect  typical  "hot  summer 
days."  Day-specific  emissions  data  were 
supplied  by  over  200  facilities  in  the 
modeling  domain.  Mobile  source 


emissions  were  calculated  by  EMS-9S 
using  MOBILESa  (a  mobile  source 
emissions  model  supplied  by  the  EPA) 
emission  factors  (using  day-specific 
temperatures)  and  local  vehicle-miles- 
traveled  data  generally  supplied  by  local 
metropolitan  planning  agencies  and 
based  on  transportation  models.  Finally, 
the  biogenic  emission  rates  used  in  Grid 
B  were  calculated  based  on  BIOME. 
which  is  the  biogenics  emissions  model 
contained  within  EMS-95. 

For  Grid  A.  point  and  area 
anthropogenic  emissions  rates  were 
derived  from  EPA's  1990  Interim 
Regional  Inventory,  except  for 
Wisconsin,  which  supplied  state- 
specific  data.  Mobile  source  emissions 
were  based  on  MOBILESa  emission 
factors  (derived  for  a  representative  hot 
summer  day)  and  vehicle  miles  traveled 
data  derived  using  the  1990  Highway 
Performance  Monitoring  System. 
Biogenic  emission  rates  were  calculated 
using  the  Biogenics  Emissions  Inventory 
System  (BEIS)  assuming  temperatures 
for  a  representative,  hot  simuner  day. 
This  version  of  BEIS  includes  soil  NOx 
emissions  and  land  use  data  from  the 
United  States  Geological  Survey. 

Grid  B  emissions  data  superceded 
Grid  A  data  within  Grid  B.  Grid  C 
emissions  data  were  not  specifically 
derived — Grid  B  emissions  data  were 
used  within  Grid  C. 

All  emission  estimates  were  speciated 
by  compoimd  or  carbon  bond  type  and 
spatially,  and  temporally  resolved  into 
UAM-V'  input  data  files  by  the  use  of 
EMS-95. 

b.  Meteorology.  Meteorological  input 
data  by  grid  cell  and  hour  were 
generated  by  use  of  a  prognostic 
meteorological  model  (model  output 
data  derived  from  equations  which 
describe  how  meteorological  variables, 
such  as  wind  speedy  direction, 
temperature,  and  water  vapor  change 
over  time)  known  as  CALRAMS. 
CALRAMS  was  run  with  varying 
horizontal  resolution  depending  on 
location.  0\'er  Grids  B  and  C. 
CALRAMS  was  run  with  4  kilometer 
resolution.  Over  Grid  A.  a  resolution  of 
16  kilometers  was  used.  Over  the 
remainder  of  the  continental  United 
States,  a  resolution  of  80  kilometers  was 
used.  The  model's  vertical  structure 
used  31  layers  in  Grid  A  and  over  the 
remainder  of  the  continental  United 
States  outside  of  the  UAM-V  modeling 
domain  and  26  layers  over  Grids  B  and 
C. 

Four-dimensional  data  assimilation 
using  observed  meteorological  data 
values  was  used  to  ensure  that  the 
model  estimates  did  not  deviate 
significanUy  from  observed 
meteorological  data.  Preprocessor 


programs  were  used  to  map  the  model's 
output  data  into  the  UAM-V  grid 
system  and  to  derive  other  necessar>' 
model  inputs. 

Some  adjustments  were  made  to 
(CALRAMS  results  where  the  model 
produced  near-calm  wind  speeds  and 
where  observed  wind  speeds  were 
significantly  higher  than  modeled  wind 
speeds  during  one  modeled  ozone 
episode. 

c.  Chemistry.  Atmospheric  chemistry 
within  the  modeling  grid  system  and 
UAM-V  was  simulated  using  the 
Carbon  Bond-Version  IV  model 
developed  by  the  Environmental 
Protection  Agency  and  used  in  Version 
IV  of  UAM. 

d.  Boundary  and  Initial  Conditions. 
Initial  sensitivity  analyses  of  the 
modeling  system's  response  to  modeling 
domain  boundary  conditions  (incoming 
ozone  and  ozone  precursor  levels  at  the 
outer  edges  of  the  modeling  domain) 
showed  that  the  system  was  very 
sensitive  to  these  boundary  conditions. 
LADCO  used  all  available  upwind  data, 
and  especially  those  collected  during 
the  1991  intensive  field  study,  to  derive 
boundary  conditions.  In  addition,  the 
contractor,  SAl.  Incorporated,  used 
output  data  bom  the  use  of  the  Regional 
Oxidant  Model  (ROM)  lo  derive  initial 
concentrations  in  the  modeling  domain 
for  the  first  day  of  each  modeled  ozone 
episode.  Dat<;  from  this  first  day.  along 
with  other  model  mput  data,  were  used 
to  model  ozone  and  precursor 
concentrations  for  the  next  1  to  2  days, 
lo  be  used  as  inputs  into  the  main  part 
of  the  modeled  ozone  episode.  The  first 

1  to  2  days  modeled  were  treated  as 
"ramp-up  days  "  for  the  main  part  of 
each  modeled  ozone  episode.  This 
process  produced  more  stable  input  data 
for  the  modeling  of  high  ozone  days. 

What  High  Ozone  Periods  Were 
Modeled? 

Four  high  ozone  episodes  in  1991 
were  considered.  These  episodes  were: 

June  18-21. 1991; 
June  24-28. 1991: 
July  15-19. 1991:  and 
August  22-26. 1991. 

The  1991  ozone  episodes  were 
selected  as  the  focus  of  the  modeling 
analyses  because  the  summer  of  1991 
was  a  relatively  conducive  period  for 
ozone  formation,  and.  most  importantly, 
because  LADCO  conducted  an  intensive 
field  study  during  that  siunmer  to 
collect  data  needed  to  support  the 
modeling  study. 
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What  Procedures  and  Sources  of 
Projection  Data  Were  Used  To  Project 
the  Emissions  to  Futtue  Years? 

The  future  year  emission  inventories 
used  in  the  Lake  Michigan  Ozone 
Control  Program  and  ozone  attaiiunent 
demonstration  were  derived  from  the 
Lake  Michigan  Ozone  Study  base  year 
regional  inventory  (discussed  above). 
Three  adjustments  were  made  to  the 
base  year  emissions  inventory  to 
generate  the  future  year  emission 
inventories.  First,  a  baseline  inventory 
was  prepared  by  replacing  the  day- 
specific  emissions  with  typical  hot 
summer  day  emissions  for  point 
sources.  Emissions  for  other  source 
categories  were  simply  carried  over  to 
the  baseline  inventory.  Second,  the 
baseline  emissions  inventory  was 
projected  to  2007  (the  attainment  year 
for  severe  ozone  nonattairunent  areas) 
by  applying  scalar  growth  factors. 
Finally,  tiie  projected  baseline  emission 
inventories  were  reduced  to  reflect  the 
implementation  of  various  emission 
control  measures  expected  or  required 
to  occur  by  those  years. 

The  growth  factors  used  in  the 
projection  of  emissions  for  each  source 
sector  are  as  follows; 

a.  Point  Sources,  i.  For  electric 
utiUties — company-specific  data  were 
provided  by  each  State; 

ii.  For  certain  individual  point 
sources — a  growth  factor  of  "0"  was 
used  to  reflect  the  shutdown  of  these 
sources; 

iii.  For  all  remaining  point  source 
emission  categories — growth  factors 
based  on  the  EPA  Economic  Growth 
Analysis  System  (EGAS)  were  used; 

b.  Area  Sources,  i.  For  baseline 
emission  estimates  based  on 
population — projected  populations  were 
used  to  recalculate  emissions; 

ii.  For  gasoline  marketing  source 
categories — projected  emissions  were 
based  on  projected  gasoline  sales: 

iii.  For  other  area  source  emission 
categories — projections  were  based  on 
EGAS  estimates  (some  EGAS  estimates 
were  judged  to  be  inappropriate  and 
alternative  surrogates  were  used  to 
estimate  future  emissions); 

c.  Mobile  Sources.  Vehicle  miles 
traveled  projections  were  based  on 
transportation  modeling  for  northeast 
Illinois,  northwest  Indiana,  and 
southeast  Wisconsin,  and  on  State- 
suppUed  growth  factors  for  the  rest  of 
the  ozone  modeling  domain;  and 

d.  Biogenic  Sources.  No  growth  was 
assumed. 

To  account  for  emission  changes 
resulting  from  various  emission  controls 
(these  emission  controls  also  affect 
projected  emissions),  the  States  tested 


several  emission  control  strategies. 
Emission  reduction  scalars  were 
developed  to  reflect  the  expected  or 
required  emission  reduction  levels,  rule 
penetration  (accounting  for  the 
percentage  of  source  category  emissions 
affected  by  the  emission  reduction 
requirements),  and  rule  effectiveness 
(some  source  control  rules  do  not  fully 
achieve  the  emission  reductions 
expected  due  to  control  device  failure, 
human  error,  or  other  factors).  The  base 
component  of  these  control  strategies 
were  the  emission  reductions  resulting 
from  the  controls  mandated  by  the 
Clean  Air  Act  and  expected  to  be  in 
place  by  2007.  These  emission  controls 
are  further  discussed  below. 

How  Were  the  Emissions.  Air  Quality, 
and  Meteorological  Input  Data  Quality 
Assured? 

Enussions.  The  Lake  Michigan  States' 
quality  assurance  of  the  emissions  data 
focused  on  the  comprehensiveness  and 
reasonableness  of  the  emissions  data 
rather  than  on  precision  and  accuracy  of 
the  data.  During  the  initial  development 
of  the  regional  emissions  inventory, 
internal  quality  control  activities 
included  the  preparation  and 
implementation  of  quality  assurance 
plans  for  the  derivation  of  emission 
estimates  by  each  State  and  for  the 
development  and  apphcation  of  the 
EMS-95  emissions  software.  External 
quality  assiu'ance  activities  included:  (1) 
Audits  of  the  point  and  area  source  data 
inputs;  (2)  review  of  the  EMS-95 
output;  and  (3)  independent  testing  of 
the  EMS-95  model  source  code.  The 
State  emission  estimates  were  compared 
against  each  other  to  assess  their 
completeness,  consistency,  and 
reasonableness. 

Several  approaches  were  used  to 
compare  the  emission  estimates  against 
ambient  measurements.  These  included: 
(1)  Comparisons  of  ambient  to 
emissions-based  ratios  of  non-methane 
organic  compounds  to  oxides  of 
nitrogen;  (2)  comparisons  of  ambient  to 
emissions-based  ratios  of  carbon 
monoxide  to  oxides  of  nitrogen;  (3) 
receptor  modeling  (determining 
individual  source  shares  of  monitored 
pollutant  concentrations  based  on 
source-specific  emission  profiles  and 
temporal  and  spatial  statistical  analyses 
of  monitored  pollutant  species);  and  (4) 
comparisons  of  ambient  to  model-based 
ratios  of  non-methane  organic 
compounds  to  oxides  of  nitrogen.  The 
comparison  of  the  measurement-based 
pollutant  ratios  with  the  emissions 
inventory-based  pollutant  ratios  showed 
good  agreement  between  the  emissions 
inventory  and  the  ambient  data.  The 
receptor  modeling  results  also  generally 


supported  the  validity  of  the  emissions 
inventory. 

Air  Quality  and  Meteorological  Data. 
Validation  of  the  1991  Lake  Michigan 
Ozone  Study  field  data  (the  data  used  as 
input  to  the  meteorological  and 
photochemical  dispersion  models  and 
used  to  validate  the  models'  outputs) 
was  performed  by  the  Lake  Michigan 
Ozone  Study  Data  Management  and 
Data  Analysis  Contractors.  The  data 
were  vahdated  using  a  niunber  of 
statistical  analyses.  Three  levels  of 
validation  were  used,  depending  on  the 
intended  use  of  the  data.  The  three 
levels  of  data  validation  were: 

a.  Level  1 .  This  validation  was 
performed  by  the  group  collecting  the 
data.  This  group:  flagged  suspect  data 
values;  verified  the  data  contained  in 
computer  data  files  against  input  data 
sheets:  eliminated  invalid 
measurements:  replaced  suspect  data 
with  data  from  back-up  data  acquisition 
systems:  and  adjusted  measurement 
values  to  eliminate  quantifiable 
calibration  and  interiference  biases; 

b.  Level  2.  This  validation  was 
performed  on  data  assembled  in  a 
master  data  base.  The  level  of  data 
validation  involved  various  consistency 
checks  between  data  values  within  the 
data  base,  including:  comparison  of  data 
from  closely  located  sites  collected  at 
approximately  the  s&me  time; 
comparison  of  data  fiom  co-located 
sampling  systems;  comparisons  based 
on  physical  relationships;  and  special 
statistical  analyses  of  the  VOC  and 
carbonyl  data;  and 

c.  Level  3.  This  validation  was 
performed  by  the  Lake  Michigan  Otone 
Study  Data  Analysis  Contractor  and  was 
performed  as  part  of  the  data 
interpretation  process.  This  vaUdation 
included  identification  of  unusual  data 
values  [e.g.  extreme  values,  values 
which  fail  to  track  the  values  of  other 
associated  data  in  a  time  series,  or  those 
values  which  did  not  appear  to  fit  the 
general  and  spatial  or  temporal  overall 
pattern). 

As  a  result  of  the  data  validation, 
several  changes  were  made  to  the 
meteorological  and  air  quality  input 
data.  Volume  III  (December  1995)  of  the 
Lake  Michigan  Ozone  Study/Lake 
Michigan  Ozone  Control  Program 
Project  Report  documents  all  of  the  data 
changes  resulting  from  the  data 
validation  efforts. 

3.  Modeling  Results 

How  Did  the  States  Validate  the 
Photochemical  Modeling  Results? 

A  protocol  document  outlining  the 
operational  and  scientific  evaluation  of 
the  modeling  system  was  prepared  by 
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LADCO,  and  was  approved  by  the 
Environmental  Protection  Agency  on 
March  6, 1992.  The  evaluation  of  the 
photochemical  model  consisted  of  seven 
steps: 

a.  Evaluation  of  the  scientific 
formulation  of  the  model  by  the 
Photochemical  Modeling  Contractor; 

b.  Assessment  of  the  fidelity  of  the 
computer  codes  to  scientific- 
formulation,  governing  equations,  and 
numerical  solution  procedures 
performed  by  an  independent  contractor 
(independent  of  the  Photochemical 
Modeling  Contractor); 

c.  Evaluation  of  the  predictive 
performance  of  the  individual  modeling 
process  modules  and  preprocessor 
modules  to  identify  possible  fiaws  or 
systematic  biases; 

d.  Evaluation  of  the  full  model's 
predictive  performance  against 
statistical  performance  tests  and 
performance  criteria  specified  by  the 
EPA  (see  discussion  of  the  model's 
performance  for  specific  days  modeled 
below); 

e.  Performance  of  sensitivity  tests  to 
assure  conformance  of  the  model  with 
known  or  expected  model  behavior, 

f.  Performance  of  comparative 
modeling  analyses,  comparing  the 
results  from  the  use  of  UAM-V  with 
similar  results  fi^m  the  use  of  UAM-IV 
(the  photochemical  model  generally 
recommended  by  the  Environmental 
Protection  Agency);  and 

g.  Implementation  of  quality  control 
and  quality  assurance  activities, 
including:  (i)  Benchmark  modeling;  (ii) 
pre-established  file  structuring;  (iii) 
duplicative  modeUng;  (iv)  modeling 
procedure  and  results  documentation; 
and  (v)  external  review  of  modeUng 
results. 

Numerous  modeling  runs  and  overall 
system  evaluations  were  conducted  to 
carry  out  these  validation  procedures. 


What  Were  the  Results  of  the  Model 
Performance  Evaluatioi^s  for  the 
Modeling  System  Used  in  the 
Attaiiunent  Demonstration? 

The  following  highlights  the  results  of 
the  operational  and  scientific  evaluation 
of  the  modeling  system.  These  results 
are  discussed  in  detail  in  many 
documents  generated  by  LADCO  and' 
supplied  to  the  Environmental 
Protection  Agency: 

a.  Many  modeling  runs  and 
evaluations  of  output  data  were  made  to 
derive  statistical  results  indicative  of  the 
modeling  system's  overall  performance. 
Statistical  data,  such  as:  observed  peak 
ozone  concentrations  versus  peak 
predicted  concentrations;  unpaired  peak 
concentration  accuracy;  bias  in  peak 
concentrations  and  overall  system  bias; 
and  gross  system  error,  were  compared 
to  acceptable  system  criteria  specified 
by  the  EPA  {Guideline  for  Repilatory 
Application  of  the  Airshed  Model.  EPA- 
450/4-91-013.  luly  1991).  The 
statistical  accuracy  results  for  the 
modeling  system  comply  with  the  EPA 
performance  criteria: 

b.  The  spatial  and  temporal 
representation  of  the  surface  ozone 
concentrations  are  reasonable  both 
region-wide  and  in  the  areas  of  high 
concentrations.  Broad  areas  of  hi^ 
ozone  concentrations  were  reproduced 
successfully  and  magnitude  and  times 
of  peak  ozone  concentrations  reasonably 
matched  those  observed; 

c.  Model  performance  across  the  full 
modeling  domain  was  consistent  with 
model  performance  in  individual 
subregions.  This  further  supports  the 
credibility  of  the  modeling  system; 

d.  Predicted  aloft  downwind  ozone 
concentrations  compare  favorably  with 
airbome/aiitTaft  monitored  ozone 
concentrations.  This  supports  the  three- 
dimensional  validity  of  the  modeling 
system;  and 


e.  Model  performance  for  ozone 
precursors,  especially  for  NOx.  was  very 
good.  This  further  supports  the  validity 
of  the  use  of  the  model  to  evaluate  the 
impacts  on  ozone  due  to  changes  in 
precvu-sor  emissions  and  the  testing  of 
the  emission  control  strategy  scenarios. 

Based  on  the  model  performance 
evaluation  results,  the  EPA  approved 
the  vahdity  of  the  modeling  system  and 
its  use  for  control  strategy  evaluations 
on  December  IS.  1994  (letter  from  John 
Seitz,  Director  of  the  Office  of  Air 
Quality  Plaiming  and  Standards  to  Lake 
Michigan  Air  Directors  Con.sortium). 

What  Were  the  Ozone  Modeling  Results 
for  the  Base  Period  and  for  the  Future 
Attainment  Period? 

Many  modeling  runs  were  conducted, 
producing  millions  of  model  output 
data.  What  is  summarized  in  Tables  1 
and  2  are  the  observed  and  modeled 
peak  ozone  concentrations  for  the 
selected  ozone  episode  days  for  two 
considered  emission  control  strategies. 
Please  note  that  the  ozone  control 
strategy  covered  by  each  table  is  further 
discussed  below. 

The  ozone  modeling  system  was  run 
to  simulate  ozone  concentrations  on 
selected  high  ozone  days  for  the  base 
year  and  future  year  (2007).  The  future 
year  simulations  covered  five  boimdary 
condition  scenarios,  corresponding  to 
base  year  boundar>'  conditions,  and  to 
the  reduction  of  peak  boundary  ozone 
levels  to  85, 80,  70.  and  60  parts  per 
bilUon  (ppbj.  1-hour  average.  The  future 
year  simulations  also  covered  two 
emission  control  strat^y  sets.  Strategy  2 
and  Strategy  4. 

The  resulting  domain-wide  modeled 
peak  ozone  concentrations  for  Strategy  2 
are  given  in  Table  1 .  Similarly,  the 
resulting  domain-wide  modeled  peak 
ozone  concentrations  for  Stral^y  4  are 
given  in  Table  2. 


Table  1  .—Lake  Michigan  Ozone  Control  Program  Strategy  2  Ozone  MooaiNG  Results 

[Domaln-wKje  Peak  Ozone  Concentrations,  ppb] 


1991 
Dale 


June  26  ... 
June  27  ... 
June  28  ... 
June  20  ... 
June  21  ... 

July  17 

July  18 

JiHy  19 

Aug  2S 

Aug  26 


1991 
OBS 


ITS 
118 

138 
152 
134 
145 
170 
170 
148 
189 


1991 
MOO 


165 
152 
142 
137 
126 
148 
162 
161 
128 
158 


2007 
BVBC 


141 
130 
123 
123 

133 
146 
145 
126 
142 


2007 
85  ppb 


134 
123 
118 
121 

126 
135 
137 
121 
135 


2007 
80  ppb 


133 
122 
118 
121 

124 
135 
137 
120 
131 


2007 
70  ppb 


128 
119 
116 
120 

120 
128 
129 
116 
124 


2007 
60  ppb 


122 
114 
109 
120 
114 
113 
119 
119 
109 
115 


OBS  -  Obsened  Peak  Ozone  Concentration. 

MOD  I  Modeled  Base  Year  Peak  Ozone  Concentration 

BY  BC  s  Base  Year  Boundary  Conditions. 

85  ppb,  80  ppb.  70  ppb,  60  ppb  =  Future  Year  Peak  Ozone  Boundary  Concentrations. 
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Table  2. — Lake  Michigan  Ozone  Control  Program  Strategy  4  Ozone  Modeling  Results 

[Domain-wWe  Peak  Ozooe  Concentrations,  ppb) 


1991 
Date 

1991 
OBS 

1991 
MOO 

2007 
BYBC 

2007 
85  ppb 

2007 
80  ppb 

2007 
70  ppb 

2007 
60  ppb 

June  26  

June  27  

June  28  

June  20  

175 
118 
138 
152 
134 
145 
170 
170 
148 
189 

165 
152 
142 
137 
126 
148 
162 
161 
128 
158 

137 
125 
119 
117 
121 
132 
141 
140 
125 
139 

130 
117 
114 
117 

lie 

123 
131 
131 
120 
133 

129 
117 
114 
117 
117 
121 
129 
129 
119 
129 

124 
114 
112 
117 
115 
116 
123 
123 
115 
122 

117 
109 
104 
116 

110 

July  17 - 

110 

July  18 

July  19 



115 
114 

Aug  25 

108 

Aug  26  

113 

OBS  =  Obsened  Peak  Ozone  Concentration 

MOO  :  Modeled  Base  Year  Peak  Ozone  Concentratian. 

BY  BC  =  Base  Year  Boundary  Conditions. 

B5  ppb.  80  ppb.  70  ppb.  60  ppb  =  Future  Year  Peak  Ozone  Boundaiy  Concantralions. 


Do  the  Modeling  Resiilts  Demonstrate 
Attainment  of  the  Ozone  Standard? 

The  modeling  of  the  Strategy  2  and 
Strategy  4  impacts  by  themselves  (the 
2007  BY  BC  columns  in  Tables  1  and  2) 
does  not  demonstrate  attainment.  The 
modeling  supports  the  need  for 
significant  reductions  in  background 
ozone  and  ozone  precursor 
concentrations.  In  addition,  the  model 
indicates  the  potential  for  ozone 
exceedances  or  ozone  standard 
violations  under  the  scenarios  of  smaller 
reductions  in  background  ozone  levels. 
Nonetheless,  when  considered  along 
with  a  WOE  determination,  as  discussed 
below,  the  EPA  believes  that  the 
modeling  results  do  support  a 
conclusion  that  local  VC3C  emission 
reductions  combined  with  possible 
transported  ozone  reductions  can  lead 
to  attainment  of  the  1-hour  ozone 
standard  in  the  Chicago-Gary-Lake 
County  ozone  nonattainment  area  and 
its  downwind  environs. 

Does  the  Attainment  Demonstration 
Depend  on  Future  Reductions  of 
Regional  Emissions? 

As  noted  in  the  tables  summarizing 
the  peak  modeled  ozone  concentrations 
above  and  in  the  discussion  elsewhere 
in  this  proposed  rulemaking,  the  States 
considered  emission  control  strategies 
which  by  themselves  would  not  achieve 
attainment  of  the  1-hour  ozone 
standard.  The  States,  however,  also 
show  that,  with  a  significant  reduction 
in  background  ozone  concentrations 
expected  to  result  from  the 
implementation  of  regional  NOx 
emission  controls  under  the  NOx  state 
implementation  plan  call,  attainment  of 
the  standard  can  be  achieved  using  the 
control  strategies  considered.  Strategy  2 
can  lead  to  attainment  of  the  ozone 
standard  with  a  future  reduction  in  peak 
ozone  background  concentrations  down 


to  70  ppb.  Strategy  4  can  lead  to 
attainment  if  peak  background  ozone 
concentrations  are  reduced  to  80  ppb. 
LADCO  documents  that  these  future 
ozone  background  concentration  levels 
may  be  obtained  through  the 
implementation  of  the  NOx  SIP  call. 

It  should  be  noted  that  LADCO  not 
only  considered  lowered  background 
ozone  concentrations  resulting  &om 
regional  upwind  emission  controls,  they 
also  considered  reductions  in 
background  ozone  precursor 
concentrations.  The  States  used  various 
analyses  to  estimate  the  reductions  in 
background  ozone  precursor 
concentrations  associated  with  the 
assimned  reductions  in  background 
ozone  concentrations.  This  was 
primarily  accomplished  by  considering 
available  modeling  data  from  OTAG. 

The  following  two  step  process  was 
used  to  determine  which  of  the  tested 
boundary  conditions  correspond  best  to 
the  boundary  conditions  that  would  be 
expected  under  the  EPA  NOx  SIP  call: 

a.  The  NOx  emissions  of  the  OTAG 
modeling  domain  were  compared  to  the 
regional  NOx  emissions  expected  under 
the  NOx  SIP  call.  Several  emission 
control  strategies  considered  in  the 
OTAG  process  were  assessed.  It  is  noted 
that  the  attainment  demonstration's 
NOx  emissions  fall  between  OTAG 
emission  control  strat^y  nms  C  and  H; 
and 

b.  The  boundary  ozone  concentration 
changes  resulting  from  the  selected 
OTAG  strategy  runs  were  then 
compared  to  the  ozone  boundary 
changes  considered  in  the  Lake 
Michigan  Ozone  Control  Program 
modeling  runs.  The  reduction  of  peak 
background  ozone  levels  down  to  70 
ppb  in  the  Lake  Michigan  Ozone 
Control  Program  was  found  to 
correspond  best  with  the  expected 
ozone  changes  considered  under  the 


selected  OTAG  emission  control  - 
strategy  runs  C  through  H. 

Based  on  this  approach,  it  is  assumed 
that  the  NOx  SIP  call  would  reduce 
peak  background  ozone  levels  to  70  ppb. 

4.  Application  of  Attainment  Test  and 
the  Attainment  Demonstration 

What  Approach  Was  Used  To 
Demonstrate  Attainment  of  the  Ozone 
Standard? 

To  assess  attaimnent  of  the  1-hour 
ozone  standard,  LADCO  applied  2 
approaches  to  review  the  results  of 
emission  control  strategy  modeling, 
supplementing  them  with  modeling 
resiilts  from  the  OTAG  process.  First, 
the  States  considered  the  modeling 
results  through  the  use  of  a 
deterministic  approach,  and  second,  the 
States  considered  a  statistical  approach. 

a.  Deterministic  Approach.  Trie 
deterministic  approach  to  oiwne 
attaiimient  demonstrations,  as  defined 
in  the  Guidance  on  the  Use  of  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS  dune  1996),  requires 
the  daily  peak  1-hour  ozone 
concentrations  modeled  for  every  grid 
cell  (in  the  surface  level)  to  be  at  or 
below  the  ozone  standard  for  all  days 
modeled.  If  there  are  modeled  ozone 
standard  exceedances  in  only  a  few  grid 
cells  on  a  limited  number  of  days,  this 
approach  can  still  be  used  to 
demonstrate  attainment  of  the  ozone 
standard  through  the  use  of  weight  of 
evidence  determinations. 

The  States  note  that  the  deterministic 
test  is  passed  for: 

i.  Strategy  2  with  future  (2007)  ozone 
boimdary  concentrations  capped  at  60 
ppb;  or 

ii.  Strategy  4  with  future  ozone 
boundary  concentrations  capped  at  70 
ppb. 

Note  that  Strategy  2  with  a  future 
ozone  boundary  concentration  of  70  ppb 
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or  Strategy  4  with  a  future  ozone 
boundary  concentration  of  80  ppb 
produces  peak  ozone  concentrations 
that  may  demonstrate  attainment  given 
the  supporting  weight  of  evidence 
analysis.  The  modeling  results  for  other 
Strategy  2  and  Strategy  4  scenarios  with 
higher  ozone  boundary  concentrations, 
however,  do  not  appear  to  be  close 
enough  to  the  standard  to  warrant  the 
consideration  of  weight  of  evidence. 

b.  Statistical  Approach.  The  States 
note  that  the  statistical  approach 
permits  occasional  ozone  standard 
exceedances  and  reflects  an  approach 
comparable  to  the  form  of  the  1-hoiu' 
ozone  standard.  Therefore,  the  States 
have  also  given  this  approach  some 
attention. 

Under  the  statistical  approach,  there 
are  three  benchmarks  related  to  the 
frequency  and  magnitude  of  allowed 
exceedances  and  the  minimum  level  of 
air  quality  improvement  after  emission 
controls  are  applied.  All  three 
benchmarks  must  be  passed  in  the 
statistical  approach,  or  if  one  or  more  of 
the  benchmarks  are  failed,  the 
attainment  demonstration  must  be 
supported  by  a  weight  of  evidence 
analysis. 

i.  Limits  on  the  Number  of  Modeled 
Exceedance  Days 

This  benchmark  is  passed  when  the 
number  of  modeled  exceedances  days  in 
each  subregion  is  less  than  or  equal  to 
3  or  N-1  (N  is  the  number  of  severe 
days),  whichever  is  less  To  determine 
the  number  of  severe  days,  the  States 
concluded  that  a  day  is  severe  if  there 
are  at  least  two  nonattainment  areas 
within  the  modeling  domain  with 
observed  1-hour  peak  ozone 
concentrations  greater  than  the 
corresponding  ozone  design  value 
(generally  the  fourth  highest  daily  peak 
1-hour  ozone  concentration  at  a  monitor 
during  a  three  year  period)  during  the 
1990  through  1992  period.  The  States 
conclude  that  only  two  modeled  days, 
June  26  and  August  26, 1991 ,  are  severe 
ozone  days.  Therefore,  N  is  2. 

Based  on  a  review  of  the  modeled 
daily  peak  ozone  concentrations,  the 
States  conclude  that  Strategy  2  with  a 
maximum  background  ozone 
concentration  of  60  ppb  and  Strategy  4 
with  a  maximum  background  ozone 
concentration  of  70  ppb  would  clearly 
pass  this  benchmark  test.  They  also 
conclude  that  Strategy  2  with  a  future 
maxinniim  background  ozone 
concentration  of  70  ppb  and  Strategy  4 
with  a  maximum  background  ozone 
concentration  of  80  ppb  would  also  pass 
the  benchmark  based  on  an  additional 
WOE  analysis.  The  WOE  analysis  is 
based  on  the  following  evidence: 


A.  Factors  Providing  Confidence  in 
Modeled  Results 

Evaluation  of  the  modeling  system's 
performance  shows  that: 

*  Statistical  measures  for  ozone 
comply  with  EPA's  model  performance 
criteria; 

*  Spatial  and  temporal  patterns  of 
monitored  surface  ozone  concentrations 
are  reproduced  well  by  the  modeling 
system  on  most  days; 

♦  Model  performance  for  ozone 
across  the  full  domain  is  consistent  with 
the  model  performance  in  individual 
subregions; 

4  Aloft  ozone  predictions  compare 
favorably  with  aircraft  ozone  data;  and 

♦  Model  performance  for  ozone 
precursors,  especially  NOx,  is  very 
good. 

Confidence  in  underlying  data  bases 
is  high.  A  comprehensive  field  program 
was  conducted  during  the  summer  of 
1991.  This  field  program  was  used  to 
collect  a  large  quantity  of  air  quality  and 
meteorological  data  to  support  the 
photochemical  grid  modeling. 

The  modeling  results  obtained  by  the 
LADCO  States  were  corroborated  with 
the  results  from  other  modeling  studies. 
As  part  of  the  Cooperative  Regional 
Model  Evaluation  (CReME),  the 
photochemical  models  UAM-IV,  UAM— 
V,  and  SAQM  were  applied  in  the  Lake 
Michigan  region.  The  supplemental 
analyses  show  that  UAM-V  produces 
results  directionally  consistent  with 
those  produced  by  UAM-IV  and  SAQM 
All  three  models  concurred  in  showing 
that  VOC  emission  reductions  are 
generally  locally  beneficial  and  that 
local  NOx  emission  controls  are  not 
beneficial  in  certain  locations,  generally 
within  100  to  200  kilometers  downwind 
of  Chicago. 

B.  Severity  of  Modeled  Episodes 

Three  of  the  four  ozone  episodes 
modeled  reflect  meteorological 
conditions  which  typically  favor  high 
ozone  in  the  Lake  Michigan  area  (when 
the  Lake  Michigan  area  is  on  the  "back- 
side" of  a  high  pressure  system  with 
warm  temperatures,  high  humidity,  and 
south-southwesterly  winds).  The  foiuth 
episode  is  representative  of  warm 
temperatiu'es  with  easterly  winds, 
conditions  which  generally  produce 
lower  peak  ozone  concentrations  and 
fewer  ozone  standard  exceedances  on  a 
per  year  basis. 

The  magnitudes  of  the  observed  peak 
ozone  concentrations  at  one  or  more 
locations  within  the  modeling  domain 
for  the  selected  ozone  episodes  exceed 
the  corresponding  ozone  design  values 
for  many  locations  within  the  region. 
This  implies  that  the  modeled  ozone 


episodes  are  conservative  and  that 
attaining  the  ozone  standard  for  these 
episodes  should  lead  to  attainment  of 
the  ozone  standard  in  non-modeled 
episodes  and  during  most  future  ozone 
conducive  periods. 

C.  Trends  Analyses 

Several  trends  analyses  have  been 
considered.  First.  10-year  trends 
established  by  the  EPA  based  on  second 
high  daily  maximum  1-bour  ozone 
concentrations  for  each  year  show  no 
significant  changes  in  Chicago,  Grand 
Rapids,  Gary,  and  Kenosha;  and  a 
downward  trend  in  Racine  and 
Milwaukee.  Second,  17-year  trends 
based  on  the  number  of  ozone 
exceedance  days  nonnalized  based  on 
the  annual  number  of  hot  days  show 
that  the  number  of  exceedance  days  is 
significantly  decreasing  relative  to  the 
number  of  hot  days  each  year.  Third.  15- 
year  treads  show  downward  trends  in 
ozone  at  monitoring  sites. 

Examination  of  limited  morning  total 
non-methane  hydrocarbon 
concentration  levels  in  Chicago  and 
Milwaukee  over  the  past  10  years  show 
a  significant  downward  trend.  This 
downward  trend  is  consistent  with  the 
calculated  downward  trend  in  VOC 
emissions. 

The  LADCO  States  conclude  that  the 
weight  of  evidence  demonstration 
provides  additional  information  which 
verifies  the  directionality  of  the 
modeling  and  demonstrates  the 
potential  stringency  of  the  modeling 
results.  The  Slates  conclude  this 
information  is  sufficient  to  support 
minor  exceptions  to  the  benchmark, 
supporting  a  demonstration  of 
attainment  at  the  higher  background 
ozone  concentrations. 

ii.  Limits  on  the  Values  of  Allowed 
Exceedances 

Under  this  benchmark,  the  maximum 
modeled  ozone  concentration  on  severe 
days  shall  not  exceed  130  ppb.  The 
States,  based  on  the  modeled  peak 
ozone  concentrations,  conclude  this 
benchmark  is  passed  for  Strategy  2  with 
a  maximum  background  ozone 
concentration  of  70  ppb  and  for  Strategy 
4  with  a  maximum  background  ozone 
concentration  of  80  ppb. 

iii.  Required  Minimum  Level  of  Air 
Quality  Improvement 

Under  this  benchmark,  the  number  of 
grid  cells  with  modeled  peak  ozone 
concentrations  greater  than  124  ppb 
must  be  reduced  by  at  least  80  percent 
on  each  day  vrith  allowed  modeled 
ozone  standard  exceedances  The  Stales, 
based  on  the  modeled  peak  ozone 
concentratic^,  conclude  that  this 
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benchmark  is  passed  for  Strategy  2  with 
a  maximuin  background  ozone 
concentration  of  80  ppb  and  for  Strategy 
4  with  a  maximum  background  ozone 
concentration  of  80  ppb. 

From  the  above,  it  can  be  seen  that 
benchmark  i.  is  the  most  stringent  of 
benclimarks  in  this  case.  Based  on  the 
statistical  approach,  coupled  with  a 
WOE  analysis,  the  States  conclude  that 
Strategy  2  with  a  maximum  background 
ozone  concentration  of  70  ppb  or 
Strategy  4  with  a  maximum  background 
ozone  concentration  of  80  ppb  is 
sufficient  to  attain  the  1-hour  ozone 
standard  by  2007. 

The  States  further  conclude,  based  on 
both  attainment  demonstration 
approaches,  that  either  Strategy  2  or 
Strategy  4  coupled  with  futiue  year 
boundary  conditions  generally 
consistent  with  the  impacts  of  the  NOx 
SIP  call  is  sufficient  to  attain  the  1-hour 
ozone  standard.  The  States,  however, 
note  that  reliance  on  the  impacts  of  the 
NOx  SIP  call  cannot  be  construed  as 
concurrence  on  the  part  of  the  States 
with  the  substance  of  the  NOx  SIP  call 
itself.  Indiana  has  not  committed  to 
comply  with  the  requirements  of  the 
NOx  SIP  caU. 


5.  Emission  Control  Strategies 

What  Emission  Control  Strategies  Were 
Considered  in  the  Attaiiunent 
Demonstrations? 

LADCO  selected  two  emission  control 
strategies  considered  during  the  Lake 
Michigan  Ozone  Control  Program  for 
further  attainment  demonstration 
modeling  (numerous  emission  control 
measures  were  initially  examined).  The 
two  strategies  selected  are  referred  to  as 
Strategy  2  and  Strategy  4.  These 
emission  control  strategies  would  apply 
to  the  ozone  nonattainment  areas  only 
and  are  summarized  as  the  following: 

a.  Strategy  2.  Strategy  2  includes  5l 
national  emission  control  measures 
(federal  controls)  mandated  by  the  1990 
Clean  Air  Act,  as  amended  in  1990,  to 
be  in  place  by  2007  and  the  State 
emission  controls  mandated  to  be  in 
place  by  1996,  including  the  emission 
controls  needed  to  comply  with  the 
requirements  for  15  percent  ROP  plans. 
Additional  ROP  plans  and  State 
emission  controls  for  the  post-1996 
period  were  not  considered,  and 
additional  NOx  emission  controls,  such 
as  NOx  Reasonably  Available  Control 
Technology  (RACT),  were  not 
considered  due  to  the  existence  of  an 
approved  NOx  emission  control  waiver 
under  section  182(f)  of  the  Clean  Air 
Act.  Existing  NOx  emission  reduction 


Table  3.— Emission  Control  Levels 


requirements,  such  as  the  acid  rain 
control  requirements  under  Title  IV  of 
the  Clean  Air  Act,  were  considered. 

b.  Strategy  4.  Strategy  4  includes  all 
Strategy  2  measiires  and  also  includes 
some  additional  point,  area,  and  mobile 
source  control  measures  in  the  severe 
ozone  nonattainment  areas.  The 
additional  controls  are  measures  that 
the  State  could  consider.  The  State, 
however,  has  not  evaluated  the 
technical  feasibility  or  cost -effectiveness 
of  these  measures.  The  measures  have 
only  been  considered  regarding  their 
potential  to  reduce  VOC  and  NOx 
emissions  by  2007.  For  the  additional 
measures  considered,  please  see  Table 
4. 

Table  3  lists  the  VOC  and  NOx 
emission  reductions  expected  in  Grid  B 
and  in  the  severe  ozone  nonattainment 
areas.  Emissions  control  strategy 
components  for  Indiana  considered  in 
the  attainment  strategy  modeling  are 
listed  in  Table  4.  The  following 
acronyms  are  used: 

RACT — Reasonably  Available  Control 

Technology 
NESHAP — National  Emission  Standard 

for  Hazardous  Air  Pollutants 
MACT — Maximum  Available  Control 

Technology 
I/M — Vehicle  Inspection  and 

Maintenance. 

From  Strategies  2  and  4  Grid  B  and  Severe  Ozone  Nonattainment  Areas 

(Lake  Michigan  Ozone  Modeling  Domain] 


Strategy 

VOC 

V0# 

Grids 
percent  emis- 
sion diange 

NOx 

NOx 

Severe  non- 
attainment 
area  percent- 
age emissions 
change 

2  

-27 
-40 

-13 
-19 

-37 
-53 

-11 
-18 

4  

Table  4.— Emission  Control  Measures  for  Indiana 


STRATEGY  2—2007  MANDATORY  CLEAN  AIR  ACT  MEASURES 


point  source  VOC  controls 

Batofi  Processes  RACT 

Industrial  Wastewater  RACT 

Manne  Vessel  Volatile  Organic  Liquid  Loading  Cootrtjls 

Metal  Cal  Coating  Conliofs  Tightening 

Paper  Coating  Controls  Tightenir>g 

Synthetic  Organic  Chemical  Manufacturing  Industry  Reactor  Processes 

Wood  Pans  Coating 

Coke  Oven  NESHAP 

Large  Gasoiine  Storage 

Metal  Can  Coating  Controls  Tightening 

Offset  Litfiography 

Plastic  Parts  Coating  Controls  Tightening 

Volatile  Organic  Uquid  Storage  RACT 

Plant  Shutdowns  (Inland  Steel  Coke  Batteries.  Qaty  Indneialof,  and  Some  Processes  at  Keil  Chemfcal) 
POINT  SOURCE  NOx  CONTROLS 

Phase  I  Acid  Rain  NOx  Limits 
AREA  SOURCE  VOC  CONTROLS 
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Table  4.— Emission  Control  Measures  for  Indiana— Continued 


Automobile  Refinishing 

Architectural  and  Industrial  Maintenance  Coatings 
Manne  Vessel  Volatile  Organic  Loading 
Municipal  Waste  Landfills 
Open  Burning  Ban 

Gasoline  Tank  Truck  Leak  Reductions  (due  to  use  of  reformulated  gasoline) 
Stage  I  Refueling  Reductions  (due  to  use  of  reformulated  gasoline) 
Stage  II  Refueling  Vapor  Recovery 

Underground  Storage  Tank  Breathing  Losses  and  Leaks  (due  to  use  of  reformulated  gasoline  and  improved  valves) 
Commercial/Consumer  Solvent  Reformulation  or  EliminatkKi 
Off-Road  Engine  Standards 
On-Board  Vehicle  Controls 
MOBILE  SOURCE  CONTROLS 

Tier  I  Light-Duty  Vehicle  Standards 

Reformulated  Gasoline — Phase  II  (Class  C) 

Enhanced  I/M  (no  NOx  cut-points) 

Clean  Fuel  Fleets 

Current  Transportation  Improvement  Program/Build  Scenario 

Norttiwest  Indiana  Regional  Transportation  Plan,  including  the  tolknving  elements: 

•  Programs  For  Improved  Public  Transit 

*  Employer-Based  Transportation  Management  Plans 

•  Traffk:  Row  Improvement  Programs 

■   •  Fringe  and  Transportation  Corridor  Periling  Facilities  Serving  Multiple  OccuparK:y  Vehicle  Programs 

*  Programs  for  Secure  Bicycle  Storage  Facilities  and  Other  Bicycle  Programs,  including  Bicycle  Lanes 


STRATEGY  4—2007  MANDATORY  MEASURES  PLUS 


All  Strategy  2  measures  plus: 

POINT  SOURCE  VOC  CONTROLS 
Improved  Rule  Effectiveness 
Phased  Emission  Reduction  Program 

AREA  SOURCE  VOC  CONTROLS 

Agricultural  Pesticides  Application  Controls 

Degreasing  Controls 

Graphic  Arts 

Improved  Rule  Effectiveness 

Petroleum  Dry  Cleaning  Regulations 

Small  Engine  Buy-Back  Program 

POINT  SOURCE  NOx  COI^ROLS 
Phase  It  Acid  Rain  NOx  Limits 

MOBILE  SOURCE  CONTROLS 

California  Low  Emission  Vehicle  Controls 
Specific  Vehicle  I/M  (no  NOx  cut-points) 
Reformulated  Gasoline — Phase  II  (Class  B) 


Has  the  State  Adopted  a  Selected 
Emission  Control  Strategy? 

The  State  has  not  selected  either 
emissions  control  strategy  as  the  official, 
adopted  emissions  control  strategy  of 
the  Phase  II  ozone  attainment 
demonstration.  The  State,  however,  has 
adopted  and  developed  regulations  for 
many  of  the  emission  control  measures 
contained  in  the  two  emission  control 
strategies,  and  particularly  for  the 
controls  contained  in  Strategy  2.  Some 
of  the  emission  control  measm^s  in 
Strategy  4,  however,  have  not  been 
adopted.  For  example,  Indiana  has  not 
adopted  major  agricultural  pesticide 
application  restrictions  and  California 
low  emission  vehicle  standards. 


6.  Transportation  Conformity 

Did  the  State  Address  Transportation 
Conformity  in  the  Submittals? 

Indiana  has  not  specifically  addressed 
transportation  conformity  or  associated 
mobile  source  emission  budgets  in  the 
attainment  demonstration  and  no  such 
mobile  soiuce  emission  budget  has  been 
adopted  as  part  of  the  Phase  11 
submittal. 

7.  State  Commitments 

Are  There  any  State  Commitments  for 
Further  Analyses  and  Air  Quality  Plans 
Addressing  a  Final  Ozone  Attaiiunent 
Demonstration  for  the  1-hour  Ozone 
Standard? 

Indiana  believes  that,  with  the  level  of 
NOx  emission  reductions  consistent 
writh  the  NOx  SIP  call  (Indiana  itself  is 
not  committing  at  this  time  to  develop 
a  NOx  SIP  and  implement  NOx 
emission  controls  consistent  with  the 


NOx  SIP  call)  and  considering  the  VOC 
emission  reductions  hom  the  IS  percent 
(1996)  and  9  percent  (post-1996)  ROP 
plans,  little  or  no  additional  VOC 
emission  reductions  are  necessary  to 
provide  for  attaiiunent  of  the  1-hour 
ozone  standard.  Indiana  has  committed 
to  submitting  a  final  plan,  including 
additional  modeling  and  adopted 
emission  control  regulations,  to  achieve 
attainment  of  the  1-hour  standard  and  to 
meet  post-1999  ROP  requirements,  no 
later  than  the  end  of  2000.  After  the 
impact  of  the  selected  regional  NOx 
controls  is  assessed,  Indiana  will 
reconsider  the  need  for  further  VOC 
emission  controls.  If  additional  VOC 
control  measures  are  needed,  Indiana 
will  revise  the  SIP  to  include  the 
necessaiy  regulations.  Indiana  commits 
to  implement  the  emission  control 
programs  on  a  schedule  necessaiy  to 
meet  ROP  requirements. 
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B.  Environmental  Protection  Agency 
Review  of  the  Subatittals 

1 .  Adequacy  of  the  State's 
Demonstration  of  Attainment 

Did  the  State  Adequately  Document  the 
Techniques  and  Data  Used  to  Derive  the 
Modeling  Input  Data  and  Modeling 
Results  of  the  Analyses? 

The  Phase  I  submittals  from  the  States 
thoroughly  documented  the  techniques 
and  data  used  to  derive  the  modeling 
input  data.  The  April  1998  submittal 
adequately  summarized  the  modeling 
outputs  and  the  conclusions  drawn  from 
these  model  outputs. 

EKd  the  Modeling  Procedures  and  Input 
Data  Used  Comply  With  the  Clean  Air 
Act  and  EPA  Requirements? 

Yes. 

Did  the  States  Adequately  Demonstrate 
Attainment  of  the  Ozone  Standard? 

Indiana,  in  accordance  with  EPA's 
December  1997  guidance,  has 
demonstrated  that  attainment  of  the 
standard  is  aciiievable  provided 
sufficient  reductions  in  background 
ozone  concentrations  (and  background 
ozone  precursor  concentrations)  occur 
as  a  result  of  the  implementation  of 
regional  NOx  emission  controls  under 
the  NOx  State  implementation  plan  call. 
Indiana,  however,  has  not  selected  a 
specific  emission  control  strategy  that 
would  achieve  attainment  of  the  1-hour 
ozone  standard.  This  will  not  be  done 
until  the  LADCO  States  submit  a  final 
attainment  demonstration  in  December 
2000.  By  then  the  Stales  plan  to 
complete  an  assessment  of  the  ozone 
impacts  of  regional  NOx  controls  and  to 
adopt  additional  VOC  and  NOx 
emission  control  measures  needed  to 
attain  the  1-hour  standard. 

Does  the  Weight  of  Evidence  Test 
Support  the  States'  Conclusions 
Regarding  the  Attainment 
Demonstration? 

The  documented  WOE  analyses 
support  the  conclusions  of  the 
deterministic  test  and  the  statistical  test. 
Both  the  deterministic  test  and  the 
statistical  test  lead  to  similar 
conclusions  regarding  the  ozone  1-hour 
standard  attainment  demonstration. 
Both  the  deterministic  and  the  statistical 
tests,  as  supplemented  by  a  WOE 
analysis,  show  that  attaiiunent  can  be 
achieved  with  local  emission  controls 
already  implemented  couple  with 
significant  reductions  in  transported 
ozone  and  ozone  precursors. 


2.  Adequacy  of  the  Emissions  Control 
Strategy 

Has  an  Adopted  Emissions  Contr' ' 
Strategy  Been  Adequately  Documented? 

No.  The  State  has  not  adopted  a  final 
emissions  control  strategy  for 
attainment  of  the  1-hour  ozone 
standard.  The  State,  however,  has 
demonstrated  that  significant  reductions 
in  transported  ozone  and  NOx  will  be 
necessary  to  attain  the  1-hour  standard. 
These  reductions  are  expected  to  occur 
as  a  result  of  the  implementation  of 
regional  NOx  emission  reductions.  All 
three  of  the  LADCO  States,  including 
Indiana,  are  expected  to  implement 
alternative  regional  NOx  controls  within 
their  States. 

Is  the  Emission  Control  Strategy 
Acceptable? 

No.  The  State  must  select  an 
emissions  control  strategy  that  is 
consistent  with  attaiiunent  in  order  to 
establish  a  motor  vehicle  emissions 
budget.  The  State  must  do  so  in 
sufficient  time  for  EPA  to  find  the  motor 
vehicle  emissions  budget  adequate  by 
May  31,  2000.  The  State  has  committed 
to  adopt  and  submit  a  final  emissions 
control  strategy  associated  with  a 
revised  modeling  analysis  by  December 
2000. 

3.  State  Commitments 

Are  the  State  Commitments  for  Future 
Analyses  and  Finalization  of  the 
Attainment  Demonstration  Acceptable? 

Yes.  Indiana's  commitments  to 
complete  the  attainment  demonstration 
and  to  adopt  and  submit  the  post-1999 
ROP  plan  (the  post-1996  ROP  plan, 
covering  the  period  of  1997  through 
1999,  is  currently  under  review  by  the 
EPA)  by  December  2000  are  adequate. 

4.  Relationship  to  Other  Requirements 

Will  the  Future  Analyses  Adequately 
Address  the  Impacts  of  the  EPA  NOx 
State  Implementation  Plan  Call? 

Yes.  The  LADCO  States  have  made  it 
very  clear  that  the  1-hour  ozone 
standard  will  be  difficult  to  attain 
without  the  regional  NOx  emission 
reductions  and  that  the  final 
demonstration  of  attainment  will 
incorporate  the  States'  best  estimates  of 
the  impacts  of  the  NOx  SIP  call  or  of 
alternative  regional  NOx  emission 
controls. 

Has  the  State  Specified  and  Adopted  an 
Acceptable  Transportation  Conformity 
Mobile  Source  Emission  Budget? 

No.  The  State  has  not  selected  a 
specific  emission  control  strategy.  The 
State  must  select  a  control  strategy  that 


is  consistent  with  attainment  of  the 
NAAQS.  The  will  need  to  establish  a 
motor  vehicle  emissions  budget  based 
on  the  selected  strategy  and  will  need  to 
submit  the  budget  in  time  for  EPA  to 
find  the  budget  adequate  by  May  31, 
2000. 

C.  Summary 

Overall,  Is  Indiana's  Ozone  Attainment 
Demonstration  Acceptable? 

Indiana's  commitment  to  complete 
the  control  strategy  adoption  process  is 
adequate  to  warrant  a  conditional 
approval  of  the  attainment 
demonstration  plan.  Indiana  has 
accomplished  as  much  as  can  be 
expected  at  this  time  and  has  generally 
met  the  requirements  of  the  EPA 
December  1997  ozone  attainment 
demonstration  guidance,  with  the 
exception  of  adopting  a  final  emission 
control  strategj'  and  associated  emission 
control  regulations. 

What  Portions  of  the  Attainment 
Demonstration  Need  Additional  Work 
and  Consideration  in  the  Final 
Attainment  Demonstration? 

The  following  items  need  further 
consideration  in  the  final  ozone 
attaiiunent  demonstration: 

1.  A  final  modeled  demonstration  of 
attainment  that  considers  the  impacts  of 
the  regional  NOx  emission  reductions, 
local  control  measures,  and  NOx 
emissions  control  waiver  (if 
maintained); 

2.  Adoption  and  submission  of  CAA 
measures,  including  VOC  and  NOx 
(within  the  modeling  domain)  measures 
relied  on  in  the  final  modeled 
attainment  demonstration; 

3.  Motor  vehicle  emissions  budget, 
including  both  VOC  and  NOx 
emissions. 

The  EPA  has  found  that  the  motor 
vehicle  emissions  budget  in  the 
attaiiunent  demonstration  submitted  for 
the  Chicago-Gary-Lake  County  ozone 
nonattainment  area  is  inadequate  for 
conformity  purposes.  The  EPA  is 
proposing  to  conditionally  approve  the 
attaiiunent  demonstration  SIP  if  the 
State  corrects  the  deficiencies  that  cause 
the  motor  vehicle  emissions  budget  to 
be  inadequate  and,  alternatively,  to 
disapprove  it  if  Indiana  does  not  correct 
the  deficiencies. 

m.  Proposed  Action 

The  Environmental  Protection  Agency 
proposes  to  issue  a  conditional  approval 
of  the  ozone  attainment  demonstration. 
The  State  already  committed  to  do  the 
following  in  the  April  1998  ozone 
attainment  demonstration:  (1)  perform 
and  submit  a  final  modeled  ozone 
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attainment  demonstration  by  December 
2000;  (2)  adopt  and  submit  a  specific 
emissions  control  strateg)'.  including 
adopted  control  measures,  adequate  to 
attain  the  1-bour  ozone  NAAQS  in  the 
ozone  nonattainment  area  and 
throughout  the  ozone  modeling  domain 
by  December  2000:  (3)  adopt  and  submit 
control  measures  necessary  to  meet  ROP 
from  1999  until  the  attainment  year  and 
the  associated  target  calculations.  For 
EPA  to  issue  a  final  conditional 
approval  the  State  will  need  to  take  the 
following  steps  in  sufficient  time  for 
EPA  to  determine  by  May  31.  2000  that 
the  state  has  an  adequate  motor  vehicle 
emissions  budget  and  an  adequate 
commitment  for  a  mid-course  review: 
(1)  Select  a  control  strategy  consistent 
with  its  current  modeling  analysis:  (2) 
adopt  and  submit  an  adequate  motor 
vehicle  emissions  budget  consistent 
with  the  selected  strategy:  and  (3) 
commit  to  perform  a  mid-course  review 
in  2003. 

Because  many  States  may  shortly  be 
submitting  revised  demonstrations  with 
revised  motor  vehicle  emission  budgets. 
EPA  is  providing  a  60  day  comment 
period  on  this  proposed  rule.  If  Indiana 
submits  a  revised  attainment 
demonstration  during  the  60  day 
comment  period,  EPA  will  place  the 
revisions  in  the  docket  for  this 
rulemaking  and  will  post  a  notice  on 
EPA's  website  at  www.epa.gov/oms/ 
traq.  By  posting  notice  on  the  website. 
EPA  will  also  initiate  the  adequacy 
process. 

If  the  State  does  not  take  one  or  more 
of  the  actions  listed  above  in  time  for 
EPA  to  make  the  May  31 .  2000 
determinations,  EPA  will  disapprove 
Indiana's  attainment  demonstration 
submission  for  the  Chicago-Gary-Lake 
County  nonattainment  area. 

If  EPA  issues  a  final  conditional 
approval  of  the  State's  submission,  the 
conditional  approval  will  convert  to  a 
disapproval  if  the  State  does  not  adopt 
and  submit  a  complete  SIP  submission 
with  the  following  elements  by 
December  31.  2000:  (1)  A  final  revised 
modeling  analysis  that  fully  assesses  the 
impacts  of  regional  NOx  reductions, 
models  a  specific  local  emissions 
reduction  strategy,  and  reconsiders  the 
effectiveness  of  the  NOx  waiver;  (2) 
control  measures  necessary  to  meet  the 
ROP  requirement  from  1999  until  the 
attainment  year,  including  target 
calctilations:  and  (3)  VOC  and  regional 
(within  the  modeling  domain)  NOx 
emission  control  measures  sufficient  to 
support  the  final  ozone  attainment 
demonstration. 

If  the  State  makes  a  complete 
submission  with  all  of  the  above 
elements  bv  December  31,  2000,  EPA 


will  propose  action  on  the  new 
submissions  for  the  purpose  of 
determining  whether  to  issue  a  final  full 
approval  of  the  attaiiunent 
demonstration. 

What  Are  the  Consequences  of  State 
Failure? 

This  section  explains  the  CAA 
consequences  of  State  failure  to  meet 
the  time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan  submitted  by 
the  State  (We  are  using  the  phrase 
"failure  to  submit"  to  cover  both  the 
situation  where  a  State  makes  no 
submission  and  the  situation  where  the 
State  makes  a  submission  that  we  find 
is  incomplete  in  accordance  with 
section  nO(k)(l)(B)and40CFR  part  51, 
appendix  V.)  For  purposes  of  sanctions, 
there  are  no  sanctions  clocks  in  place 
based  on  a  failure  to  submit.  Thus,  the 
description  of  the  timing  of  sanctions, 
below,  is  linked  to  a  potential 
disapproval  of  the  State's  submission. 

What  Are  the  CAA 's  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP. 
such  as  the  attainment  demonstration 
SIPs.  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  Slate 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPA's  sanctions  regulations.  40 
CFR  52.31 .  the  first  sanction  would  be 
2:1  offsets  for  sources  stibject  to  the  new 
source  review  requirements  under 
section  1 73  of  the  CAA.  If  the  State  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  1 10(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

What  Are  the  CAA 's  FIP  Provisions  if  a 
State  Fails  to  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attaiiunent 
demonstration  SIPs  on  which  EPA  is 


taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda,  EPA 
iBCOgnized  that  States  had  not 
submitted  attaiiunent  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above.  EPA  provided  for 
States  to  submit  the  attainment 
demonstration  SIPs  in  two  phases.  In 
June  1996,  EPA  made  findings  that  ten 
States  and  the  District  of  Columbia  had 
failed  to  submit  the  phase  I  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  (lulv 
10, 1996).  hi  addition  on  May  19, 1997, 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  July  1998.  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  Novembers.  1999 

IV,  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulator)' 
action  from  review  under  Executive 
Orders  12866,  entitled  'Regulator)- 
Planning  and  Review." 

B.  Executive  Order  13045 

E-xecutive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885.  April  23,  19971,  ' 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significanr."  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safet)'  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  legulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agenc)'. 

This  final  rule  is  not  subject  to 
Executive  Orders  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  and 
safety  risks. 

C  Executive  Order  13084 

Under  Executive  Orders  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
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govenunents,  and  that  imposes 
substantial  direct  compliance  costs  on- 
those  communities,  unless  the  Federal 
govenunent  provides  the  Funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  a0ected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  IndQan  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Orders  130S4  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  Federalism 
(64  FR  43255,  August  10, 1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ens\ire  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
'substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locsu 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 


law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
approves  a  Slate  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simplv  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Qean  Air  Act. 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Uition  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  the  Slate's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  State- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  requirements. 
Therefore,  I  certify  that  such  a 
disapproval  action  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
requirements  nor  would  it  substitute  a 
new  Federal  requirement. 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  110  and  subchapter  I,  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  anect  State-enforceability.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore,  I  certify  that 
the  proposed  disapproval  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  conditional  approval  action 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law. 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not.  In  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
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disapproval  because  it  would  affect  only 
the  Slate  of  Indiana,  which  is  not  a 
small  government. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  Ozone. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  November  30.  1999. 
Francis  X.  Lyons. 
Hegional  Administrator.  Region  5. 
|FR  Doc.  99-31721  Filed  12-15-99;  8:45  am) 
BUJNO  CODE  SSaO-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[W180-01-7311;  FRL-6S03-3J 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin; 
Ozone 

AGENCY;  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Envirorunental  Protection 
Agency  (EPA)  is  proposing  to 
conditionally  approve  the  1-hoiu:  ozone 
attainment  demonstration  State 
Implementation  Plan  (SIP)  for  the 
Milwaukee-Racine.  Wisconsin  severe 
ozone  nonattainment  area  submitted  by 
the  Wisconsin  Department  of  Natural 
Resources  (WDNR)  on  April  30.  1998. 
This  proposed  conditional  approval  is 
based  on  the  submitted  modeling 
analysis  and  the  State's  commitments  to 
adopt  and  submit  a  final  ozone 
attainment  demonstration  and  a  post- 
1999  Rate  of  Progress  (ROP)  plan, 
including  the  necessary  State  air 
pollution  control  regulations  to  support 
the  attainment  and  ROP  plans,  by 


December  31.  20OO.  We  are  also 
proposing,  in  the  alternative,  to 
disapprove  this  demonstration  if  the 
State  does  not.  by  December  31.  1999, 
select  a  control  strategy  associated  with 
its  submitted  modeled  analysis  and  an 
adequate  motor  vehicle  emissions 
budget  for  Volatile  Organic  Compound 
(VOC)  and  Oxides  of  Nitrogen  (NOx)  for 
the  ozone  nonattainment  area  that 
complies  with  EPA's  conformity 
regulations  and  that  is  derived  from  the 
selected  emissions  control  strategy.  In 
addition,  the  State  must  submit  a 
commitment  lo  adopt  VOC  rules  and 
regulations  for  the  plastic  parts  coating, 
industrial  cleanup  solvents,  and  ink 
manufacturing  by  December  2000;  and 
submit  an  enforceable  commitment  to 
conduct  a  mid-course  review  of  the 
ozone  attainment  demonstration  in 
2003. 

DATES:  Comments  must  be  received  on 
or  before  February  14,  2000. 

AOOflESSES:  Written  comments  should 
be  sent  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604. 

Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
address:  United  States  Environmental 
Protection  Agency.  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
(Please  telephone  Michael  G.  Leslie  at 
(312)  353-6680  before  visiting  the 
Region  5  Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Leslie,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  353- 
6680. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  background 
information  on  attainment 
demonstration  SIPs  for  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
ozone  attainment  demonstration  SIP 
submittal  for  the  Milwaukee-Racine 
area. 

Table  of  ConlenIs 

I.  Background  Infomiation 

II.  EPA's  Review  and  Technical  Infonnalion 

III.  Administrative  Requirements 


I.  Background  Infomiatian 

A  What  Is  the  Basis  for  the  State's 
Attainment  Demonstration  SIP? 

1.  CAA  Requirements 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  certain 
widespread  pollutants  that  cause  or 
contribute  to  air  pollution  that  is 
reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979.  EPA  promulgated 
the  1-hour  0.12  parts  per  million  (ppm) 
ground-level  ozone  standard.  44  FR 
8202  (Feb.  8. 1979).  Ground-level  ozone 
is  not  emitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compounds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  ground-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 

An  area  exceeds  the  1  -hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm. 
An  area  is  violating  the  standard  if.  over 
a  consecutive  3-year  period,  more  than 
three  exceedances  are  expected  to  occur 
at  any  one  monitor.  The  CAA.  as 
amended  in  1 990.  required  EPA  lo 
designate  as  nonattainment  any  area 
that  was  violating  the  1-hour  ozone 
standard,  generally  based  on  air  quality 
monitoring  data  firom  the  3-year  period 
from  1987-1989.  CAA  section  107(d)(4); 
56  FR  56694  (Nov.  6.  1991).  The  CA.^ 
further  classified  these  areas,  based  on 
the  area's-design  value,  as  marginal, 
moderate,  serious,  severe  or  extreme. 
CAA  section  181(a).  Marginal  areas  were 
suffering  the  least  significant  air 
pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  lo  t>e 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attaiiunent  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  lime  to  attain  the  standard 
Serious  areas  are  required  to  attain  the 
1-hour  standard  by  November  15, 1999 
and  severe  areas  are  required  to  attain 
by  November  15,  2005  or  November  15, 
20O7.  The  Milwaukee-Racine  area  is 
classified  as  severe  and  its  attairunent 
date  is  November  15,  2007. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA,  serious  and  severe  areas  were 
required  to  submit  by  November  15, 
1994,  demonstrations  of  how  they 
would  attain  the  1-hour  standard  and 
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how  they  would  achieve  reductions  in 
VOC  emissions  of  9  percent  for  each 
three-year  period  until  the  attainment 
year  (rate-of-progress  or  ROP).  (In  some 
cases.  NOx  emission  reductions  can  be 
substituted  for  the  required  VCX^ 
emission  reductions.)  EPA  will  take 
action  on  the  State's  ROP  plan  in  a 
separate  rulemaking  action.  In  this 
proposed  rule.  EPA  is  proposing  action 
on  the  attainment  demonstration  SIP 
submitted  by  WDNR  for  the  Milwaukee- 
Racine  area.  In  addition,  elsewhere  in 
this  Federal  Register,  EPA  is  proposing 
to  take  action  on  nine  other  serious  or 
se\'ere  1-hour  ozone  attainment 
demonstration  and.  in  some  cases.  ROP 
SIPs.  The  additional  nine  areas  are 
Greater  Connecticut  (CT).  Springfield 
(Western  Massachusetts)  (MA).  New- 
York-North  New  Jersev-Long  Island 
(NY-NJ-^n-).  Baltimore  (MD), 
Philadelphia-Wilmington-Trenton  (PA- 
NI-DE-MD).  Metropolitan  Washington. 
D.C.  (DC-MD-VA).  Atlanta  (GA). 
Chicago-Gary-Lake  Coiuity  (IL-IN),  and 
Houston-Galveston-Brazoria  (TX). 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A). 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attainment,  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 
VOCs  in  upwind  States  (and  the  ozone 
formed  by  these  emissions)  affected 
these  nonattainment  areas  and  the  full 
impact  of  this  effect  had  not  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

.     On  March  2, 1995.  Mary  D.Nichols, 
EPA's  then  Assistant  Administrator  for 


Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  in  making 
attaiiunent  demonstration  SIP 
.submittals.'  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  States 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  preciirsors.  This  memorandtun 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  - 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  frames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  June  1997.  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  the  cotmtry  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29, 1997 
memorandum,  Richard  Wilson.  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demotistration  SIPs  for  serious  and 
higher  classified  nonattainment  areas 
additionally  needed  to  submit:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented:  (2)  a  list  of  measures 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment:  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-199g 
ROP  and  the  control  measures  necessary 
for  attainment  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2000;  - 


'  Memorandum.  "Ozone  Altaininent 
Demonstrations,"  is.<(uf!d  March  2.  1995.  A  copy  of 
th«  memorandum  may  be  found  on  EPA's  web  site 
a(  http://www.epa.gov/ttn/oarpg/npgm.html. 

'  Letter  from  Mary  A.  Cade.  Director.  Stale  of 
Illinois  Environmental  Prolection  Agency  to 
Environmental  C^ouncil  of  States  (ECOS)  Members, 
dated  April  13.  1995. 

^  In  general,  a  commitment  for  severe  areas  to 
adopt  by  December  2000  the  control  measures 
necessary  for  attainment  and  ROP  plans  throui^  the 
atlainmenl  year  applies  (o  any  additloruU  measures 
that  were  not  otherwise  required  to  be  submitted 
earlier.  (For  example,  this  memorandum  was  not 
intended  to  allow  States  lo  delay  submission  of 
measures  required  under  the  CAA.  such  as 
inspection  and  maintenance  (1/M)  programs  or 
reasonable  ai-ailable  control  technology  (RACT) 


(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attainment:  and  (S)  evidence  of  a 
public  hearing  on  the  State  submittal." 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997,  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  lo 
provide  for  attainment  and  maintenance 
of  the  1-hour  standard  because  they  did 
not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7. 1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27, 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call. 

3.  Time  Frame  for  Taking  Action  on 
Attaiiunent  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998; 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA,  EPA  is  required  to 
approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission,  (The  statute 
provides  up  to  6  months  for  a 
completeness  determination  and  an 
additional  1 2  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and. 
as  appropriate,  approving  them.  Thus, 
the  EPA  is  proposing  to  take  action  on 
the  10  serious  and  severe  1-hour  ozone 


regulations,  required  at  an  earlier  time.)  Thus,  this 
commitment  applies  to  any  control  measures  or 
emission  reductions  on  which  the  State  relied  for 
purposes  of  the  modeled  attainment  demonstration 
or  for  ROP.  To  the  extent  Wisconsin  has  relied  on 
a  commitment  to  submit  these  ineasiues  by 
December  2000  for  the  Iwdlwaukee-RadJie 
oanettairunent  area.  EPA  is  proposing  a  conditional 
approval  of  the  area's  attainment  demonstration. 
Some  severe  areas  submitted  the  actual  adopted 
control  measures  and  are  oot  relying  on  a 
commitment. 

*  Memorandum.  "Guidance  for  Implementing  the 
1-Hour  Ozone  end  Pre-Existing  PM  10  NAAQS," 
issued  December  29. 1997.  A  copy  of  this 
memorandum  may  tie  found  on  Q'A's  web  site  at 
http:/('www.epa.gov/ltn/oarpg/tlpgmJitm]-  This 
sulimission  is  sometimes  refiarred  to  as  (he  Phase  Z 
submission.  Motor  vehicle  emissions  budgets  can 
be  established  based  on  a  commitment  to  adopt  the 
memuM  needed  for  attainment  and  identiHcatioo 
of  the  measures  needed.  Thus,  State  submissions 
due  in  April  1998  under  the  Wilson  policy  should 
have  Included  a  motor  vehicle  emissions  budget. 
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attainment  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Coltmibia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referred 
to  individual  dales  in  this  document  for 
specific  information  on  actions  leailing 
to  EPA's  final  rulemaking  on  these 
plans. 

4.  Options  for  Action  on  a  State's 
Attaiimient  Demonstration  SIP 

Depending  on  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action,  EPA  is  proposing  one  or  more  of 
these  types  of  approval  or  disapproval 
in  the  alternative.  In  addition,  these 
proposals  may  identify  additional  action 
that  will  be  necessary  from  the  State. 

The  CAA  provides  for  EPA  lo 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  Stale's  plan 
submission.  CAA  section  110(k).  The 
EPA  must  fully  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way. 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  1  year  from 
the  date  of  EPA's  final  conditional 
approval. 

'The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attaiiunent,  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  lo 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
lo  expeditiously  correct  a  deficieni:y  by 
a  date  certain  that  can  be  no  later  than 
1  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 
need  to  be  independently  enforceable 
because,  if  the  Stale  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  lo  submit 
adiiitional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 
State's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  Stale  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
submits  control  measures  that  EPA 
determines  are  complete  or  that  are 


deemed  complete.  EPA  wrill  determine 
through  rulemaking  whether  the  Slate's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally.  EPA  has  recognized  that  in 
some  limited  circumstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens  In 
addition,  this  type  of  commitment  may 
extend  beyond  1  year  following  EPA's 
approval  action.  Thus.  EPA  may  accept 
such  an  enforceable  commitment  where 
il  is  infeasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  Slates  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
lo  demonstrate  attainment.  In  order  to 
have  a  complete  modeling 
demonstration  submission.  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1 .  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  analytical  method 
EPA  determines  to  be  as  effective.*  The 
photochemical  grid  model  is  set  up 
using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values  and  lo  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 


*  The  EPA  issued  guidance  on  the  air  quality 
modeling  that  is  used  to  demonstrate  atlainmenl 
with  the  1-hour  ozone  N.AAQS  See  U.S.  EPA. 
(1991).  Guideline  for  Regulslnrv  Application  of  the 
Urban  Ainhed  Model.  EP.A-«56'«-91-013.  (July 
1991).  A  copy  may  tie  folmd  on  EPA's  web  site  al 
http:^/www.epa.gov/ttn/scranu  (file  name: 
"UAMREG  ").  See  also  VS  EPA.  (1996).  Guidance 
on  Vse  of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA-454/B-9S- 
007,  (June  1996).  A  copy  may  be  found  on  EPA's 
web  site  at  http://www.epa.gov/nn/scranl/  (file 
name:  'OSTESr). 


concentrations  inside  the  modeling 
domain  are  al  or  below  the  NAAQS  or 
al  an  atxeptable  upper  limit  above  the 
NAAQS  permitted  under  certain 
conditions  by  EPA's  guidance  When 
the  predicted  concentrations  are  above 
the  NAAQS,  an  optional  weight  of 
evidence  determination  which 
incorporates,  but  is  not  limited  to  other 
analyses  such  as  aii  quality  and 
emissions  trends,  may  be  used  lo 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
mtidels. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  lo  obtain  credible  results.  First. 
the  Slate  must  develop  and  implement 
a  modeling  protocol.  The  modeling 
protocol  describes  the  methods  and 
procedures  to  bo  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  leview  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (Slate  and  local  agencies. 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
Slate  must  select  air  pollution  days,  i  e.. 
days  in  the  past  with  bad  air  quality, 
thai  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  idenlif)' 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size  The 
domain  should  be  laigei  than  the 
designated  nonattainment  area  to  reduce 
uncertainly  in  the  boimdaiy  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
cxinsidered  the  local  area  where  control 
measures  are  most  beneficnal  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  lo  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  .Artificially  large  grid  ceils  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  tromplex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  Stale  needs 
lo  generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally.  Ihe  Stale 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  mcxlel 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 
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The  modeled  attainment  test 
compares  model-predicted  1-hour  daily 
maximum  coDcentiations  in  all  grid 
cells  for  the  attainment  vear  to  the  level 
of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recoounends 
that  States  use  either  of  two  modeled 
iittainment  or  exceedance  tests  for  the  1- 
hour  ozone  NAAQS:  a  deterministic  test 
or  a  statistical  test. 

The  deterministic  test  requires  the 
State  to  compare  predicted  1-hour  daily 
maximum  ozone  concentrations  for  each 
modeled  day "  to  the  attainment  level  of 
0.124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm,  the  test  is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If. 
over  a  3-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
very  extreme  day.  the  statistical  test 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  ceilain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  1-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  3-year  period 
before  an  area  is  considered  to  be  in 
violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-hour  average 
concentrations  over  a  3-year  period  are 
0.136  ppm,  0.130  ppm,  0.128  ppm  and 
0.122  ppm  is  attaining  the  standard.  To 
identify  an  acceptable  upper  limit,  the 
statistical  likelihood  of  observing  ozone 
air  quality  exceedances  of  the  standard 
of  various  concentrations  is  equated  to 
the  severity  of  the  modeled  day.  The 
upper  limit  generally  represents  the 
maximum  ozone  concentration  observed 
at  a  location  on  a  single  day  and  it 
would  be  the  only  reading  above  the 
standard  that  would  be  expected  to 
occur  no  more  than  an  average  of  once 
a  year  over  a  3-year  period.  Therefore, 
if  the  maximum  ozone  concentration 
predicted  by  the  model  is  below  the 
acceptable  upper  limit,  in  this  case 
0.136  ppm,  then  EPA  might  conclude 
that  the  modeled  attaitunent  test  is 
passed.  Generally,  exceedances  well 


*The  initial,  "rainp-up"  days  for  aach  episoda  an 
axdudad  from  tbia  detamlnadoa. 


above  0.124  ppm  are  very  unusual  at 
monitoring  sites  meeting  the  NAAQS. 
Thus,  these  upper  limits  are  rarely 
substantially  higher  than  the  attainment 
level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  To  Show  Attaitunent 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attaiiuneni  of  the  NAAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State 
can  rely  on  and  EPA  will  consider 
factors  such  as  other  modeled 
attaitunent  tests,  e.g.,  a  rollback 
analysis;  other  modeled  outputs,  e.g., 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value: 
actual  observed  air  quality  trends: 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls:  and.  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  EPA's  guidaju:e  contains  no 
limit  on  how  close  a  modeled 
attaitunent  test  must  be  to  passing  and 
to  conclude  that  other  evidence  besides 
an  attainment  test  is  stifflciently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attaitunent  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 

The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections.  EPA  believes  a  viable 
attaitunent  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 


The  mid-cotirse  review  is  discussed  in 
section  C.5. 

A  detailed  discussion  of  the 
attaitunent  modeling  for  the  Milwaukee- 
Racine  area  is  included  later  in  this 
document. 

C.  What  [s  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SlPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attaitunent,  die  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  or 
conditionally  approve  the  1-hour 
attainment  demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 

CAA  measures  and  measures  relied  on 
in  the  modeled  attainment 
demonstration  SIP 
This  includes  adopted  and  submitted 
rules  for  all  previously  required 
CAA  mandated  measures  for  the 
specific  area  classification.  This 
also  includes  measiues  that  may  not 
be  required  for  the  area 
classification  but  that  the  State 
relied  on  in  the  SIP  submission  for 
attainment  and  ROP  plans. 
NOx  reductions  affecting  boundary 
conditions  Motor  vehicle  emissions 
budget 
A  motor  vehicle  emissions  budget 
which  can  be  determined  by  EPA  to 
be  adequate  for  conformity 
piuposes. 
Mid-course  review 
An  enforceable  commitment  to 
conduct  a  Mid-Course  Review 
(MCR)  and  evaluation  based  on  air 
quality  and  emission  trends.  The 
mid-course  review  would  indicate 
whether  the  adopted  control 
measures  are  sufficient  to  reach 
attainment  by  the  area's  attainment 
date,  or  wheUier  additional  control 
measures  are  necessary. 

1 .  CAA  Measiues  and  Measures  Relied 
on  in  the  Modeled  Attaitunent 
Demonstration  SIP 

The  States  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
bom  their  1990  emissions  levels  in 
order  to  attain,  EPA  anticipates  that 
these  areas  need  all  of  the  measiues 
required  under  the  CAA  to  attain  the  1- 
hour  ozone  NAAQS. 

In  addition,  the  States  may  have 
included  control  measures  in  its 
attaitunent  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
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been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measures  necessary  to  achieve 
ROP  through  the  attaitunent  year  and  to 
attain.)  For  piu-poses  of  fiilly  approving 
the  State's  SIP,  the  Slate  wiU  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attaitunent 
demonstration. 

The  following  tables  present  a 
sununary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  and 
severe  nonattaiiunont  area  for  the  1-hour 
ozone  NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  measures  that 
States  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  the  tables.  EPA  will  need  to 
take  final  action  approving  all  measures 
relied  on  for  attaitunent,  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA 
sectioned ). 

CAA  Requirements  for  Serious 
Areas 

— NSR  lor  VOC  arxj  NOx,'  including  an  off- 
set ratio  of  1.2:1  and  a  major  VOC  and 
NOx  source  culotf  of  50  Ions  per  year  (Ipy) 

— Reasonable  Available  Control  Tectindogy 
(RACT)  for  VOC  and  NO,' 

— Enhanced  Inspection  and  Maintenance  (1/ 
M)  program 

—15%  volatile  organic  compound  (VOC) 
plans 

— Emissions  inventory 

—Emission  statements 

— Attainment  demonstration 

—9%  ROP  plan  through  1999 

— Clean  fuels  program  or  sutjstitute 

— Enhanced  monitonng  Photocfiemical  As- 
sessment MonHoring  Stations  (PAMS) 

— Stage  II  vapor  recovery 

'Areas  that  are  currently  attaining  tlie 
standard  or  can  demonstrate  that  NOx  con- 
trols are  not  needed  can  request  a  NOx  waiv- 
er under  section  182(f)  Milwaukee  is  such  an 
area,  and  is  currently  covered  by  a  NO:,  waiv- 
er under  182(0- 

CAA  Requirements  for  Severe 
Areas 

—All  of  the  nonattainment  area  requirements 

for  sehous  areas 
— NSR,  indudtng  an  offset  ratio  of  1.3:1  ar>d 

a  major  VOC  and  NOx  source  cutoff  of  25 

tons  per  year  (tpy) 
— Refofmulated  gasoline 
— 9%  ROP  plan  ttirougfi  attainment  year 
— Requirement  for  fees  for  rtrajor  sources  for 

failure  to  attain 


2.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27. 
1998,  which  requited  States  to  address 
transport  of  NOx  and  ozone  to  other 
Stales.  To  address  transport,  the  NOx 
SIP  call  established  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measures 
adopted  and  submitted  bv  September 
30, 1999.  The  NOx  SIP  call  is  intended 
to  reduce  emissions  in  upwind  States 
that  significantly  contribute  to 
nonattaiiunent  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
States  must  regulate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  three-judge  panel  of  the 
C^urt  of  Appeals  for  the  District  of 
Coliunbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  call 
rule  requiring  States  to  submit  rules  by 
September  30, 1999. 

The  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  9  of  the 
nonattainment  areas  for  which  EPA  is 
proposing  action  today  are  located.  The 
9  areas  are:  Greater  Connecticut, 
Springfield,  MA,  New  York-North  New 
Jersey-Long  Island  (NY-N)-CT), 
Baltimore  MD,  Philadelphia- 
Wilmington-Trenton  (PA-NI-DE-MD), 
Metropolitan  Washington, DC.  (DC- 
MD-VA),  Atlanta.  GA.  Milwaukee- 
Racine.  WI,  and  Chicago-Gary-Lake 
County  (IL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattaiiunent  areas  at  their  boundaries. 
For  piuposes  of  developing  attaitunent 
demonstrations.  States  define  local 
modeling  domains  that  include  both  the 
nonattaiiunent  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  refiected  in  modeled 
attaitunent  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  1-hour 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  .the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States;  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect 


Therefore,  EPA  believes  it  is  appropriate 
to  allow  States  to  continue  to  assume 
the  reductions  from  the  NOx  SIP  call  in 
areas  outside  the  local  1-hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  call  within  their 
State  but  outside  of  the  modeling 
domain.  States  must  also  adopt  control 
measures  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan. 

Accordingly.  States  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  compiv 
widi  the  NOx  SIP  call.  If  the  reduction.^ 
from  the  NOx  SIP  call  do  not  occur  as 
planned.  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attainment. 

As  provided  in  section  1  above,  any 
controls  assumed  by  the  State  inside  the 
local  modeling  domain  ^  for  purposes  of 
the  modeled  attaitunent  demonstration 
must  be  adopted  and  submitted  as  part 
of  the  State's  1-hour  attainment 
demonstration  SIP.  It  is  only  for 
reductions  occurring  outside  the  local 
modeling  domain  that  States  may 
assume  implementation  of  NOx  SIP  call 
measures  and  the  resulting  boundary 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 
The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attaitunent 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  frY)m  all  other  soiuces,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP.  as  described  by  CAA  section 
176(c)(2)(A)  For  transportation 
conformit)'  purposes,  the  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demonstration  SIP.  A  SIP 
cannot  effectivelv  demonstrate 


^  For  the  purposes  of  Ibis  documeol.  "local 
modelinff  domain"  is  typically  an  iiiban  acala 
domain  with  horizontal  dinwmaiooa  leas  llian  afaout 
300  km  on  a  side,  horixootal  grid  rasolution  lass 
than  or  equal  to  5  x  S  km  or  finer.  The  domain  is 
ler^  enough  lo  eosuie  that  emissions  occurring  at 
Q  am  in  the  domain's  center  are  still  within  Ihe 
domain  at  6  pm  the  same  day  If  recirculation  of  the 
nonattainment  atna's  previous  day's  emissions  is 
believed  lo  contribute  to  an  observed  problem,  the 
tUxaua  is  lai^  sDougfa  to  dMnctaixe  thia. 
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attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP,  the 
motor  vehicle  emission  budgets  for  all 
of  the  above  areas  are  inadequate  or 
missing  from  the  attainment 
demonstration.  Therefore.  EPA  is 
proposing  to  disapprove  the  attainment 
demonstration  SIPs  for  those  nine  areas 
if  the  States  do  not  submit  motor  vehicle 
emissions  budgets  that  EPA  can  find 
adequate  by  May  31,  2000.'  In  order  for 
EPA  to  complete  the  adequacy  process 
by  the  end  of  May.  States  should  submit 
a  budget  no  later  than  December  31, 
1999.^  If  an  area  does  not  have  a  motor 
vehicle  emissions  budget  that  EPA  can 
determine  adequate  for  conformity 
purposes  by  May  31.  2000.  EPA  plans  to 
take  final  action  at  that  time 
disapproving  in  full  or  in  part  the  area's 
attainment  demonstration.  The 
emissions  budget  should  reflect  all  the 
motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e.,  measures  already 
adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

4.  Mid-Course  Review 

An  MCR  is  a  reassessment  of 
modeling  analyses  and  more  recent 
monitored  data  to  determine  if  a 
prescribed  control  strategy  is  resulting 
in  emission  reductions  and  air  quality 


improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  believes  that  a  commitment 
to  perform  an  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  action.  In  order  to  approve 
the  attainment  demonstration  SIP  for 
the  Milwaukee-Racine  area,  EPA 
believes  that  the  State  must  submit  an 
enforceable  commitment  to  perform  a 
MCR  as  described  here. '" 

As  part  of  the  commitment,  the  State 
should  commit  to  work  with  EPA  in  a 
public  consultative  process  to  develop  a 
methodologj'  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 

For  servere  areas,  such  as  Milwaukee- 
Racine,  the  States  must  have  an 
enforceable  commitment  to  perform  the 
MCR,  preferably  following  the  2003 
ozone  season,  the  end  of  the  review  year 
(e.g.,  by  and  to  submit  the  results  to  EPA 
by  December  31,  2003).  The  EPA 
believes  that  an  analysis  in  2003  would 
be  most  robust  since  some  or  all  of  the 
regional  NOx  emission  reductions 
should  be  achieved  by  that  date.  The 
EPA  would  then  review  the  results  and 
determine  whether  any  States  need  to 
adopt  and  submit  additional  control 
measures  for  purposes  of  attainment. 
The  EPA  is  not  requesting  that  States 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  .States  to 


make  a  commitment  that  is  specific 
enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 
upwind  States  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
to  ensure  an  area  attains  the  standard. 
Therefore,  if  EPA  determines  additional 
control  measures  are  needed  for 
attainment,  EPA  would  determine 
whether  to  seek  additional  emission 
reductions  as  necessary  from  States  in 
which  the  nonattainment  area  is  located 
or  upwind  States,  or  both.  The  EPA 
would  require  the  affected  State  or 
States  to  adopt  and  submit  the  new 
measures  within  a  period  specified  at 
the  time.  The  EPA  anticipates  that  these 
findings  would  be  made  as  calls  for  SIP 
revisions  under  section  110(k)(5)  and, 
therefore,  the  period  for  submission  of 
the  measures  would  be  no  longer  than 
18  months  after  the  EPA  finding.  A  draft 
guidance  document  regarding  the  MCR 
process  is  located  in  the  docket  for  this 
proposal  and  may  also  be  foimd  on 
EPA's  web  site  at  http://www.epa.gov/ 
scram/. 

D.  In  Summary,  What  Does  EPA  Expect 
To  Happen  With  Respect  to  Attainment 
Demonstrations  for  the  Severe  1  -Hour 
Ozone  Nonattainment  Areas? 

The  following  table  shows  a  summary 
of  information  on  what  EPA  expects 
from  Wisconsin  to  allow  EPA  to 
approve  the  1-hour  ozone  attainment 
demonstration  SIPs  for  Milwaukee- 
Racine 


Summary  Schedule  of  Future  Actions  Related  to  Attainmentt  Demonstration  for  the  Milwaukee-Racine 

Severe  Nonattainment  Area  in  Wisconsin 


Required  no  later  than: 


4/lS/OO   

Before  EPA  final  rulemaking 


12/31AX 


Action 


Stale  sutxnrts  trie  following  to  EPA: 
— Motor  vehicle  emisstons  budget. ' 
—Commitments  Mo  do  the  following: 

—Submit  by  12/31/00  measures  for  addtlional  emission  reductions  as  required  m  the  attainment  demonstra- 

tion  test. 
—Submit  revised  SIP  i  motor  vehicle  emissions  budget  by  12/31/00  if  addilranal  measures  (due  by  12/31/ 

00)  affect  the  motor  vefiicle  emissions  inventory. 
— Perform  a  mid-course  review. 
State  submits  in  final  any  submissions  made  in  draft  by  12/31/99. 

State  submits  enforceable  commitments  tor  any  above-mentioned  commitments  thai  may  not  yet  have  been  sub- 
jected to  public  hearing. 
—State  submits  adopted  rules  that  reflect  measures  relied  on  in  modeled  attainment  demonstration  and  relied  on 

lor  ROP  through  attainment  year. 
— State  lavisas  and  submits  SIP  &  motor  vehide  emissions  budget  if  the  additional  measures  are  for  motor  vehi- 
cle calsgoiy. 
— Slata  revises  and  submits  SIP  S  motor  vehicle  emissions  budget  to  account  for  Tier  2  reductions  as  needed.^ 


■  For  severe  areas.  EPA  wUI  detennioe  the 
adequacy  of  the  emiAstons  budgets  associated  with 
the  post.1999  ROP  plans  once  die  Slates  submit  the 
target  calculations,  which  are  due  do  later  than 
December  2000. 

'  A  final  budget  is  preferred;  but.  if  the  State 
public  hearing  process  is  not  yel  complete,  tfaeo  the 
draft  budget  may  be  submitted.  The  adequacy 


process  generally  takes  at  least  90  days.  Therefore, 
in  order  for  EPA  to  complete  the  adequacy  process 
no  later  tlian  the  end  of  Ikiay.  EPA  must  have  by 
February  15.  2000.  the  final  budget  or  a  draft  that 
is  substantially  similar  to  what  the  final  budget  will 
be.  The  State  must  submit  the  final  budget  by  April 

is.aooa 


'"  For  purposes  of  conformity,  the  Stale  needs  a 
commitmenl  thai  has  been  sutiject  to  public 
bearing.  If  the  Suite  has  submitted  a  commitment 
that  has  t»en  subject  lo  public  hearing  and  tfiat 
provides  for  the  adoption  of  all  measures  necessary 
for  atuinment.  the  State  should  submit  a  letter  prim- 
to  DecemtieT  31. 1999.  ameniting  the  Commitment 
to  include  the  MCR. 


Federal  Register /Vol.  64,  No.  241 /Thursday,  December  16,  1999/Proposed  Rules  70537 

Summary  Schedule  of  Future  Actions  Related  to  attainment  Demonstration  for  the  Milwaukee-Racine 
Severe  Nonattainment  Area  in  Wisconsin— Continued 

Required  no  later  than:  Action 

12/31/03  I  State  submits  to  EPA  results  of  mid-course  review 

'  Final  budget  preferable:  however,  if  public  process  is  not  yel  complete,  then  a  "draft"  budget  (the  one  undergoing  puWc  process)  may  be 
submitted  at  this  time  with  a  final  budget  by  4/15/00.  However,  if  a  final  budget  is  significantly  different  from  tfw  draft  submitted  earlier,  the  final 
biidget  must  be  submitted  by  2/15/00  to  accommodate  the  90  day  processing  penod  pnor  to  the  5/31/00  date  by  which  EPA  must  find  the  motor 
vehicle  emissions  budget  adequate.  Note  that  the  budget  can  reflect  estimated  Tier  2  emission  reductions — see  memorandum  from  Lydia 
Wegman  and  Merryiin  Zaw-Mon.  "I-Hour  Ozone  Attainment  Oemonstralions  and  Tier  2/Sul1ur  Rulemaking  " 

^  As  provided  in  the  preamble  text,  the  State  may  clarify  by  letter  an  existing  commitment,  which  has  been  subject  to  public  heanng,  to  subtnil 
the  control  measures  needed  for  attainment.  If  ttie  State  has  not  yet  submitted  such  a  commitment,  tfie  State  sfK)uld  adopt  a  commitment  after 
public  tiearing.  If  the  public  heanng  process  is  not  yet  complete,  then  draft  commitments  may  be  submitted  at  this  time.  The  final  commitment 
should  be  submitted  no  later  than  4/1 5/00. 

^  If  the  state  sutmiits  such  a  revision,  it  must  be  accompanied  by  a  commitment  to  levisa  ttie  SIP  and  motor  vefiide  emissioru  budget  1  year 
after  M0BILE6  is  issued  (if  the  commitment  has  not  already  been  submitted). 


E.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
documents  related  to  the  nUemaking 
action  in  this  proposal.  Some  of  the 
documents  have  been  referenced  above. 
The  documents  and  their  location  on 
EPA's  web  site  are  listed  below;  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Recent  Documents 

1. "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division.  Air 
Quality  Modeling  Group.  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram/. 

2.  "Serious  and  Severe  Ozone 
Nonattainment  /Vreas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3, 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP,  NC. 

3.  Memorandum.  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations,"  from 
Merryiin  Zaw-Mon,  Office  of  Mobile 
Sources,  to  Air  Division  Directors, 
Regions  I-VI.  November  3. 1999.  Web 
site:  http://www.epa.gov/oins/transp/ 
traqconf.htm. 

4.  Memorandum  from  Lydia  Wegman 
and  Merryiin  Zaw-Mon  to  the  Air 
Division  Directors,  Regions  I-VI,  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur/Sulfur  Rulemaking." 
November  8.  1999.  Web  site:  http:// 
www.epa.gov/oms/transp/traqconf.htm. 

5.  Draft  Memorandum,  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  John  Seitz,  Director, 
Office  of  i\ir  Quality  Planning  and 


Standards.  Web  site:  http:// 
www.epa.gov/ttn/scram/. 

6.  Memorandum.  "Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz. 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

Previous  Documents 

1.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model,  EPA-450/4-91-013, 
(July  1991).  Web  site:  http:// 
vvww.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA,  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA- 
454/B-95-007,  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  "03TEST"}. 

3.  Memorandum,  "Ozone  Attaiimient 
Demonstrations,"  from  Mary  D.  Nichols, 
issued  March  2,  1995.  Web  site:  http:/ 
/www.epa.gov/ttn/oarpg/tlpgm.html  . 

4.  Memorandum,  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  issued  July  16, 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

5.  December  29.  1997  Memorendum 
from  Richard  Wilson.  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMIO  N/\AQS." 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 


n.  EPA's  Review  and  Technical 
Information 

4  Summary  of  State  Submittals 

1 .  General  Information 

When  Was  the  Submittal  Addressed  in 
Public  Hearings,  and  When  Was  the 
Submittal  Formally  Submitted  by 
Wisconsin? 

The  State  held  a  public  hearing  on  the 
ozone  attainment  demonstration  on 
April  24. 1998  and  submitted  it  to  EPA 
on  April  30. 1998. 

What  Are  the  Basic  Components  of  the 
Submittal? 

Since  Wisconsin,  along  with  Illinois, 
Indiana,  and  Michigan,  participated  in 
the  Lake  Michigan  Ozone  Study  and  the 
Lake  Michigan  Ozone  Control  Program, 
and  since  these  ozone  modeling  studies 
form  the  technical  basis  for  the  ozone 
attainment  demonstration.  Wisconsin. 
Illinois,  and  Indiana  centered  their 
ozone  attainment  demonstrations 
around  a  single  technical  support 
document  (April  1998)  produced  by  the 
four  States  through  the  L,ake  Michigan 
Air  Directors  Consortium  (LADCO). 
This  technical  support  document  is 
entitled  "Modeling  Analysis  for  1-Hour 
Ozone  NAAQS  in  the  Lake  Michigan 
Area."  Each  State  has  also  included  a 
state-specific  cover  letter  and  state- 
specific  synopsis  of  the  ozone 
attainment  demonstration.  The 
Wisconsin  ozone  attainment 
demonstration  submittal  relies  on  the 
original  Phase  I  submittals,  submitted 
Jtue  1996.  for  much  of  its  technical 
documentation.  The  Phase  I  submittal 
included  modeling  with  interim 
assumptions  about  ozone  transport 
levels  and  future  changes  in  these 
transport  levels 
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2.  Modeling  Procedures  and  Basic  Input 
Data 

What  Modeling  Approach  Was  Used  in 
the  Analyses? 

All  three  States,  as  members  of 
LADCO  and  as  participants  in  the  Lake 
Michigan  Ozone  Study  and  Lake 
Michigan  Ozone  Ck>ntrol  Program,  used 
the  same  ozone  modeling  approach.  The 
modeling  approach  is  documented  in  an 
April  1998  technical  support  document, 
entitled  "Modeling  Analysis  For  1-Hour 
Ozone  NAAQS  In  The  Lake  Michigan 
/Vrea."  Since  the  April  1998  technical 
support  dociunent  failed  to  document 
all  of  the  modeling  approaches  and 
bases  for  the  development  and  selection 
of  mode]  input  data,  this  review  also 
relies  on  the  Phase  I  submittal,  which 
does  a  more  thorough  job  of 
documenting  the  system  and  input  data. 

The  heart  of  the  modeling  system  and 
approach  is  the  Urban  Airshed  Model — 
Version  V  (UAM-V)  developed 
originally  for  application  in  the  Lake 
Michigan  area.  This  photochemical 
mode]  was  used  to  mode]  ozone  and 
ozone  precursors  in  a  multiple,  nested 
grid  system.  In  the  horizontal 
dimension,  three  nested  grids  were 
used.  Grid  A.  the  largest  of  the  three 
grids,  is  a  35  cell  by  50  cell  grid  (560 
kilometers  east-west  by  800  kilometers 
north-south)  generally  centered  on  the 
lower  two-thirds  of  Lake  Michigan  with 
a  horizontal  resolution  of  16  kilometers 
per  cell.  Grid  B  is  a  34  cell  by  60  cell 
grid  (272  kilometers  east-west  by  480 
kilometers  north-south)  centered  on  the 
lower  three-quarters  of  Lake  Michigan 
with  a  horizontal  resolution  of  8 
kilometers  per  cell.  Grid  B  covers  all  of 
the  one-hour  ozone  nonattainment  areas 
of  interest  in  the  analysis.  Grid  C  is  a  20 
cell  by  80  cell  grid  (80  kilometers  east- 
west  by  320  kilometers  north-south) 
approximately  centered  on  the  western 
shoreline  of  lower  Lake  Michigan  with 
a  horizontal  resolution  of  4  kilometers 
per  cell.  The  model  covered  8  vertical 
layers  over  the  entire  horizontal 
modeling  domain.  Mixing  heights  used 
in  the  modeUng  system  were 
determined  from  regional  upper-air 
monitoring  station  data. 

Besides  being  able  to  model  ozone 
and  other  pollutants  in  nested 
horizontal  grids.  UAM-V  can  also 
model  individual  elevated  source 
plumes  witliin  the  modeling  grid 
(plume-in-grid  or  PiG).  Gaussian 
dispersion  models  are  used  to  grow 
plumes  until  the  plumes  essentially 
filled  grid  cells.  At  these  points,  the 
numerical  dispersion  and  advection 
components  of  UAM  take  over  to 
address  further  downwind  dispersion 
and  advection. 


The  UAM-V  modeling  system  is  also 
used  to  assess  the  impacts  of  clouds  on 
certain  high  ozone  episode  days. 
Observed  cloud  data  are  used  to  modify 
chemical  photolysis  rates  and  other 
meteorological  input  data. 

The  following  input  data  systems  and 
analyses  were  also  used  as  part  of  the 
combined  modeling  system  for  the  Lake 
Michigan  area: 

a.  EmJssions.  UAM— V  requires  the 
input  of  gridded,  hourly  estimates  of 
CO,  NOx,  and  speciated  VOC  emissions 
(speciated  based  on  carbon  bond  types). 
The  States  provided  emission 
inventories,  which  were  processed 
through  the  Emissions  Modeling 
System— 1995  version  (EMS-95)  to 
prepare  UAM-V  input  data  files. 
Emission  data  hies  were  generated  for 
Grid  A  and  Grid  B. 

For  Grid  B.  the  States  supplied  point 
source  (individually  identified 
stationary  sources)  and  area  source 
(sources  too  small  and  numerous  to  be 
identified  and  recorded  as  individual 
sources)  emissions  for  a  typical  summer 
weekday.  These  emissions  were  based 
on  the  States'  1990  base  year  emissions 
inventories  for  the  ozone  nonattainment 
areas  and  were  adjusted  to  1991  levels 
to  be  compatible  with  the  high  ozone 
periods  modeled.  The  base  emissions 
were  adjusted  for  some  source 
categories  to  reflect  typical  "hot  summer 
days."  Day-specihc  emissions  data  were 
supplied  by  over  200  facilities  in  the 
modeling  domain.  Mobile  source 
emissions  wore  calculated  by  EMS-9S 
using  MOBILESa  (a  mobile  source 
emissions  model  supplied  by  the 
Environmental  Protection  Agency) 
emission  factors  (using  day-specific 
temperatiues)  and  local  vehicle-miles- 
traveled  data  generally  supplied  by  local 
metropolitan  planning  agencies  and 
based  on  transportation  models.  Finally, 
the  biogenic  emission  rates  used  in  Grid 
B  were  calculated  based  on  BIOME. 
which  is  the  biogenics  emissions  model 
contained  within  EMS-95. 

For  Grid  A,  point  and  area 
anthropogenic  emissions  rates  were 
derived  from EPAs  1990  Interim 
Regional  Inventory,  except  for 
Wisconsin,  which  supplied  state- 
specific  data.  Mobile  source  emissions 
were  based  on  MOBILESa  emission 
factors  (derived  for  a  representative  hot 
summer  day)  and  vehicle  miles  traveled 
data  derived  using  the  1990  Highway 
Performance  Monitoring  System. 
Biogenic  emission  rates  were  calctdated 
using  the  Biogenics  Emissions  Inventory 
System  (BEIS)  assimiing  temperatures 
for  a  representative,  hot  summer  day. 
This  version  of  BEIS  includes  soil  NOx 
emissions  and  land  use  data  from  the 
United  States  Geological  Survey. 


Grid  B  emissions  data  superceded 
Grid  A  data  within  Grid  B.  Grid  C 
emissions  data  were  not  specifically 
derived — Grid  B  emissions  data  were 
used  within  Grid  C. 

All  emission  estimates  were  speciated 
by  compound  or  carbon  bond  t)'pe  and 
spatially,  and  temporally  resolved  into 
UAM-V  input  data  files  by  the  use  of 
EMS-95. 

b.  Meteorology.  Meteorological  input 
data  by  grid  cell  and  hour  were 
generated  by  use  of  a  prognostic 
meteorological  model  (model  output 
data  derived  from  equations  whidi 
describe  how  meteorological  variables, 
such  as  wind  speed/direction, 
temperature,  and  water  vapor  change 
over  time)  known  as  CALRAMS. 
CALRAMS  was  run  with  varying 
horizontal  resolution  depending  on 
location.  Over  Grids  B  and  C. 
CALRAMS  was  run  with  4  kilometer 
resolution.  Over  Grid  A,  a  resolution  of 
16  kilometers  was  used.  Over  the 
remainder  of  the  continental  United 
States,  a  resolution  of  80  kilometers  was 
used.  The  model's  vertical  structure 
used  31  layers  in  Grid  A  and  over  the 
remainder  of  the  continental  United 
States  outside  of  the  UAM-V  modeling 
domain  and  26  layers  over  Grids  B  and 
C. 

Four-dimensional  data  assimilation 
using  observed  meteorological  data 
values  was  used  to  ensure  that  the 
model  estimates  did  not  deviate 
significantlyfrom  observed 
meteorological  data.  Preprocessor 
programs  were  used  to  map  the  model's 
output  data  into  the  UAM-V  grid 
system  and  to  derive  other  necessary 
model  inputs. 

Some  adjustments  were  made  to 
CALRAMS  results  where  the  model 
produced  near-calm  wind  speeds  and 
where  observed  wind  speeds  were 
significantly  higher  than  modeled  wind 
speeds  during  one  modeled  ozone 
episode. 

c.  Chemistry  Atmospheric  chemistry 
within  the  modeling  grid  system  and 
UAM-V  was  simulated  using  the 
Carbon  Bond-Version  IV  model 
developed  by  the  Environmental 
Protection  Agency  and  used  in  Version 
rVofUAM. 

d.  Boundary  and  Initio}  Conditions. 
Initial  sensitivity  analyses  of  the 
modeling  system's  response  to  modeling 
domain  boundary  conditions  (incoming 
ozone  and  ozone  precursor  levels  at  the 
outer  edges  of  the  modeling  domain) 
showed  that  the  system  was  very 
sensitive  to  these  boundary  conditions. 
LADCO  used  all  available  upwind  data, 
and  especially  those  collected  during 
the  1991  intensive  field  study,  to  derive 
boundary  conditions.  In  addition,  the 
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contractor.  SAI.  Incorporated,  used 
output  data  from  the  use  of  the  Regional 
Oxidant  Model  (ROM)  to  derive  initial 
concentrations  in  the  modeling  domain 
for  the  first  day  of  each  modeled  ozone 
episode.  Data  from  this  first  day.  along 
with  other  model  input  data,  were  used 
to  model  ozone  and  precursor 
concentrations  for  the  next  1  to  2  days, 
to  be  used  as  inputs  into  the  main  part 
of  the  modeled  ozone  episode.  The  first 
1  to  2  days  modeled  were  treated  as 
"ramp-up  days  "  for  the  main  part  of 
each  modeled  ozone  episode.  This 
process  produced  more  stable  input  data 
for  the  modeling  of  high  ozone  days. 

What  high  ozone  periods  were 
modeled? 

Four  high  ozone  episodes  in  1991 
were  considered.  These  episodes  were: 
lune  18-21.  1991; 
June  24-28.  1991: 
July  15-19.  1991;  and 
August  22-26. 1991. 
The  1991  ozone  episodes  were  selected 
as  the  focus  of  the  modeling  analyses 
because  the  summer  of  1 991  was  a 
relatively  conducive  period  for  ozone 
formation,  and.  most  importantly, 
because  LADCO  conducted  an  intensive 
field  study  during  that  simuner  to 
collect  data  needed  to  support  the 
modeling  study. 

What  Procedures  and  Sources  of 
Projection  Data  Were  Used  To  Project 
the  Emissions  to  Future  Years? 

The  future  year  emission  inventories 
used  in  the  Lake  Michigan  Ozone 
Control  Program  and  ozone  attainment 
demonstration  were  derived  from  the 
Lake  Michigan  Ozone  Study  base  year 
regional  inventory  (discussed  above). 
Three  adjustments  were  made  to  the 
base  year  emissions  inventory  to 
generate  the  future  year  emission 
inventories.  First,  a  baseline  inventory 
was  prepared  by  replacing  the  day- 
specific  emissions  with  typical  hot 
simuner  day  emissions  for  point 
sources.  Emissions  for  other  source 
categories  were  simply  carried  over  to 
the  baseline  inventory.  Second,  the 
baseline  emissions  inventory  was 
projected  to  2007  (the  attainment  year 
for  severe  ozone  nonattainment  areas) 
by  applying  scalar  growth  factors. 
Finally,  the  projected  baseline  emission 
inventories  were  reduced  to  reflect  the 
implementation  of  various  emission 
control  measures  expected  or  required 
to  occur  by  those  years. 

The  growth  factors  used  in  the 
projection  of  emissions  for  each  source 
sector  are  as  follows: 

a.  Point  Sources,  i.  For  electric 
utilities— company-specific  data  were 
provided  by  each  State: 


ii.  For  certain  individual  point 
sources — a  growth  factor  of  "0"  was 
used  to  reflect  the  shutdown  of  these 
sources; 

iii.  For  all  remaining  point  source 
emission  categories — growth  factors 
based  on  the  Environmental  Protection 
Agency  Economic  Grovirth  Analysis 
System  (EGAS)  were  used: 

b.  Area  Sources,  i.  For  baiseline 
emission  estimates  based  on 
population — projected  populations  were 
used  to  recalculate  emissions: 

ii.  For  gasoline  marketing  source 
categories — projected  emissions  were 
based  on  projected  gasoline  sales: 

iii.  For  other  area  source  emission 
categories — projections  were  based  on 
EGAS  estimates  (some  EGAS  estimates 
were  judged  to  be  inappropriate  and 
alternative  surrogates  were  used  to 
estimate  future  emissions): 

c.  Mobile  Sources.  Vehicle  miles 
traveled  projections  were  based  on 
transportation  modeling  for  northeast 
Illinois,  northwest  Indiana,  and 
southeast  Wisconsin,  and  on  State- 
supplied  growth  factors  for  the  rest  of 
the  ozone  modeling  domain;  and 

d.  Biogenic  Sources.  No  growth  was 
assumed. 

To  account  for  emission  changes 
resulting  from  various  emission  controls 
(these  emission  controls  also  afiect 
projected  emissions),  the  States  tested 
several  emission  control  strategies. 
Emission  reduction  scalars  were 
developed  to  reflect  the  expected  or 
required  emission  reduction  levels,  rule 
penetration  (accounting  for  the 
percentage  of  source  category  emissions 
affected  by  the  emission  reduction 
requirements),  and  rule  effectiveness 
(some  source  control  rules  do  not  fully    _ 
achieve  the  emission  reductions 
expected  due  to  control  device  failure, 
human  error,  or  other  factors).  The  base 
component  of  these  control  strategies 
were  the  emission  reductions  resulting 
from  the  controls  mandated  by  the 
Clean  Air  Act  and  expected  to  be  in 
place  by  2007.  These  emission  controls 
are  further  discussed  below. 

How  Were  the  Emissions.  Air  Quality, 
and  Meteorological  Input  Data  Quality 
Assured? 

Emissions.  The  Lake  Michigan  States' 
quality  assurance  of  the  emissions  data 
focused  on  the  comprehensiveness  and 
reasonableness  of  the  emissions  data 
rather  than  on  precision  and  accuracy  of 
the  data.  During  the  initial  development 
of  the  regional  emissions  inventory, 
internal  quaUty  control  activities 
included  the  preparation  and 
implementation  of  quality  assurance 
plans  for  the  derivation  of  emission 
estimates  by  each  State  and  for  the 


development  and  application  of  the 
EMS-95  emissions  software.  External 
quahty  assurance  activities  included:  (1) 
Audits  of  the  point  and  area  source  data 
inputs;  (2)  review  of  the  EMS-95 
output:  and  (3)  independent  testing  of 
the  EMS-95  model  source  code.  The 
State  emission  estimates  were  compared 
against  each  other  to  assess  their 
completeness,  consistency,  and 
reasonableness. 

Several  approaches  were  used  to 
compare  the  emission  estimates  against 
ambient  measurements.  These  included: 
(1)  Comparisons  of  ambient  to 
emissions-based  ratios  of  non-methane 
organic  compounds  to  oxides  of 
nitrogen;  (2)  comparisons  of  ambient  to 
emissions-based  ratios  of  carbon 
monoxide  to  oxides  of  nitrogen;  (3) 
receptor  modeling  (determining 
individual  soiu'ce  shares  of  monitored 
pollutant  concentrations  based  on 
source-specific  emission  profiles  and 
temporal  and  spatial  statistical  analyses 
of  monitored  pollutant  species);  and  (4) 
comparisons  of  ambient  to  model-based 
ratios  of  non-methane  organic 
compounds  to  oxides  of  nitrogen.  The 
comparison  of  the  measurement-based 
pollutant  ratios  with  the  emissions 
inventory-based  pollutant  ratios  showed 
good  agreement  between  the  emissions 
inventory  and  the  ambient  data.  The 
receptor  modeling  results  also  generally 
supported  the  validity  of  the  emissions 
inventory. 

Air  QuoJity  and  Meteorologicnt  Data. 
Validation  of  the  1991  Lake  Michigan 
Ozone  Study  field  data  (the  data  used  as 
input  to  the  meteorological  and 
photochemical  dispersion  models  and 
used  to  validate  the  models'  outputs) 
was  performed  by  the  Lake  Michigan 
Ozone  Study  Data  Management  and 
Data  Analysis  Contractors.  The  data 
were  validated  using  a  number  of 
statistical  analyses.  Three  levels  of 
validation  were  used,  depending  on  the 
intended  use  of  the  data.  The  three 
levels  of  data  validation  were: 

a.  Level  1.  This  validation  was 
performed  by  the  group  collecting  the 
data.  This  group:  flagged  suspect  data 
values:  verified  the  data  contained  in 
computer  data  files  against  input  data 
sheets;  eliminated  invalid 
measiuements;  replaced  suspect  data 
with  data  from  back-up  data  acquisition 
systems:  and  adjusted  measurement 
values  to  eliminate  quantifiable 
calibration  and  interference  biases; 

b.  Level  2.  This  validation  was 
performed  on  data  assembled  in  a 
master  data  base.  The  level  of  data 
validation  involved  various  consistency 
checks  between  data  values  within  the 
data  base,  including:  comparison  of  data 
from  closely  located  sites  collected  at 
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approxiinately  the  same  time; 
comparison  of  data  from  co-located 
sampling  systems;  comparisons  based 
on  physical  relationships;  and  special 
statistical  analyses  of  the  VOC  and 
carbonyl  data;  and 

c.  Level  3.  This  validation  was 
performed  by  the  Lake  Michigan  Ozone 
Study  Data  Analysis  Contractor  and  was 
performed  as  part  of  the  data 
interpretation  process.  This  validation 
included  identification  of  unusual  data 
values  (e.g.  extreme  values,  values 
which  fail  to  track  the  values  of  other 
associated  data  in  a  time  series,  or  those 
values  which  did  not  appear  to  fit  the 
general  and  spatial  or  temporal  overall 
pattern). 

As  a  residt  of  the  data  validation, 
several  changes  were  made  to  the 
meteorological  and  air  quality  input 
data.  Volume  lU  (December  1995)  of  the 
Lake  Michigan  Ozone  Study/Lake 
Michigan  Ozone  Control  Program 
Project  Report  (submitted  as  the 
documentation  for  the  Phase  I 
attainment  demonstration  submittal) 
documents  all  of  the  data  changes 
resulting  from  the  data  validation 
efforts. 

3.  Modeling  Results 

How  Did  the  States  Validate  the 
Photochemical  Modeling  Results? 

A  protocol  document  outlining  the 
operational  and  scientific  evaluation  of 
the  modeling  system  was  prepared  by 
LADCO.  and  was  approved  by  the 
Environmental  Protection  Agency  on 
March  6. 1992.  The  evaluation  of  the 
photochemical  model  consisted  of  seven 
steps: 

a.  Evaluation  of  the  scientific 
formulation  of  the  model  by  the 
Photochemical  Modeling  Contractor: 

b.  Assessment  of  the  fidelity  of  the 
computer  codes  to  scientific- 
formulation,  governing  equations,  and 
numerical  solution  procedures 
performed  by  an  independent  contractor 
(independent  of  the  Photochemical 
Modeling  Contractor): 

c-  Evaluation  of  the  predictive 
performance  of  the  individual  modeling 
process  modules  and  preprocessor 
modules  to  identify  possible  flaws  or 
systematic  biases; 

d.  Evaluation  of  the  full  model's 
predictive  performance  against 
statistical  performance  tests  and 
performance  criteria  specified  by  the 


Environmental  Protection  Agency  (see 
discussion  of  the  model's  performance 
for  specific  days  modeled  below); 

e.  Performance  of  sensitivity  tests  to 
assure  conformance  of  the  model  with 
known  or  expected  model  behavior, 

f.  Performance  of  comparative 
modeling  analyses,  comparing  the 
residts  from  the  use  of  UAM-V  with 
similar  results  from  the  use  of  UAM-IV 
(the  photochemical  model  generally 
recommended  by  the  Environmental 
Protection  Agency);  and 

g.  Implementation  of  quality  control 
and  quahty  assurance  activities, 
including:  (i)  Benchmark  modeling;  (ii) 
pre-established  file  structuring:  (iii) 
duplicative  modeling;  (iv)  modeling 
procedure  and  results  documentation; 
and  (v)  external  review  of  modeling 
results. 

Numerous  modeling  runs  and  overall 
system  evaluations  were  conducted  to 
carry  out  these  validation  procedures. 

What  Were  the  Results  of  the  Model 
Performance  Evaluations  for  the 
Modeling  System  Used  in  the 
Attainment  Demonstration? 

The  following  highlights  the  results  of 
the  operational  and  scientific  evaluation 
of  the  modeling  system.  These  results 
are  discussed  in  detail  in  many 
documents  generated  by  LADCO  and 
supplied  to  the  EPA: 

a.  Many  modeling  runs  and 
evaluations  of  output  data  were  made  to 
derive  statistical  results  indicative  of  the 
modeling  system's  overall  performance. 
Statistical  data,  such  as.  Observed  peak 
ozone  concentrations  versus  peak 
predicted  concentrations:  unpaired  peak 
concentration  accuracy;  bias  in  peak 
concentrations  and  overall  system  bias; 
and  gross  system  error,  were  compared 
to  acceptable  system  criteria  specified 
by  the  Environmental  Protection  Agency 
(Guideline  for  Regulatory  Application  of 
the  Airshed  Model,  EPA-450/4-91-013, 
July  1991).  The  statistical  accuracy 
resiUts  for  the  modeling  system  comply 
with  the  Environmental  Protection 
Agencv  performance  criteria; 

h.  The  spatial  and  temporal 
representation  of  the  surface  ozone 
concentrations  are  reasonable  both 
region-wide  and  in  the  areas  of  high 
concentrations.  Broad  areas  of  high 
ozone  concentrations  were  reproduced 
successfully  and  magnitude  and  times 
of  peak  ozone  concentrations  reasonably 
matched  those  observed; 


c.  Model  performance  across  the  full 
modeling  domain  was  consistent  with 
model  performance  in  individual 
subregions.  This  further  supports  the 
credibility  of  the  modeling  system; 

d.  Predicted  aloft  downwind  ozone 
concentrations  compare  favorably  with 
airborne/aircraft  monitored  ozone 
concentrations.  This  supports  the  thifle- 
dimensional  validity  of  the  modeling 
system;  and 

e.  Model  performance  for  ozone 
precursors,  especially  for  NOx,  was  very 
good.  This  further  supports  the  validity 
of  the  use  of  the  model  to  evaluate  the 
impacts  on  ozone  due  to  changes  in 
precursor  emissions  and  the  testing  of 
the  emission  control  strategy  scenarios. 

Based  on  the  model  performance 
evaluation  results,  the  EPA's  approved 
the  validity  of  the  modeling  system  and 
its  use  for  control  strategy  evaluations 
on  December  15, 1994  (letter  from  John 
Seitz,  Director  of  the  Office  of  Air 
Quality  Planning  and  Standards  to  Lake 
Michigan  Air  Directors  Consortium). 

What  Were  the  Ozone  Modeling  Results 
for  the  Base  Period  and  for  the  Future 
Attainment  Period? 

Many  modeling  runs  were  conducted, 
producing  millions  of  model  output 
data.  What  is  summarized  in  Tables  1 
and  2  are  the  observed  and  modeled 
peak  ozone  concentrations  for  the 
selected  ozone  episode  days  for  two 
considered  emission  control  strategies. 
Please  note  that  the  ozone  control 
strategy  covered  by  each  table  is  further 
discussed  below. 

The  ozone  modeling  system  was  run 
to  simulate  ozone  concentrations  on 
selected  high  ozone  days  for  the  base 
year  and  future  year  (2007).  The  future 
year  simulations  covered  five  boundary 
condition  scenarios,  corresponding  to 
base  year  boimdary  conditions,  and  to 
the  reduction  of  peak  boundary  ozone 
levels  to  85,  80,  70.  and  60  parts  per 
billion  (ppb),  one-hour  average.  'The 
future  year  simulations  also  covered  two 
emission  control  strategy  sets.  Strategy  2 
and  Strategy  4. 

The  resulting  domain-wide  modeled 
peak  ozone  concentrations  for  Strategy  2 
are  given  in  Table  1.  Similarly,  the 
resulting  domain-wide  modeled  peak 
ozone  concentrations  for  Strategy  4  are 
given  in  Table  2. 
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Table  1 . — Lake  Michigan  Ozone  Control  Program  Strategy  2  Ozone  Modeling  Results 

(Domain-wide  Peak  Ozone  Concentralions,  ppb) 


1991 
Date 

1991 
OBS 

1991 
MOO 

2007 
BYBC 

2007 
85  ppb 

2007 
80  ppb 

2007 
70  ppb 

2007 
60  ppb 

June  26  

175 
118 
138 
152 
134 
145 
170 
170 
148 
189 

165 
152 
142 
137 
126 
148 
162 
161 
128 
158 

141 
130 
123 
123 

133 

146 
145 
126 

142 

134 
123 
118 
121 

133 

122 

118 

J21 

126 
119 
116 
120 

"I'zb 

128 
129 
116 
124 

122 

June  27 

114 

June  28  

109 

June  20  

120 

June  21 

114 

July  17 

July  18 - 

126 
135 
137 
121 
135 

124 
13S 
137 
120 
131 

113 
119 
119 

Aug  25 

Aug  26                    .  - 

109 
115 

OBS  =  Ot)served  Peak  Ozone  Concentration 

MOD  =  Modeled  Base  Year  Peak  Ozone  Concentration 

BY  BC  =  Base  Year  Boundary  Conditions. 

85  ppb.  80  ppb.  70  ppb.  60  ppb  =  Future  Year  Peak  Ozone  Boundary  Concentrations. 

Table  2.— Cake  Michigan  Ozone  Control  Program  Strategy  4  Ozone  Modeling  Results 

(Domain-wide  Peak  Ozone  Concentralions.  ppb] 


1991 

1991 

1991 

2007 

2007 

2007 

2007 

2007 

Date 

OBS 

MOO 

BYBC 

85  ppb 

60  ppb 

70  ppb 

60  ppb 

June  26  

175 
118 
138 

165 
152 
142 

137 
125 
119 

130 
117 
114 

129 

117 
114 

124 
114 
112 

117 

June  27     ...  ™ 

109 

June  28  

104 

June  20  _ 

152 

137 

117 

117 

117 

117 

116 

June  21  

134 

126 

121 

118 

117 

lis 

110 

145 

148 

132 

123 

121 

116 

110 

July  18 „ 

170 

162 

141 

131 

129 

123 

115 

July  19    

170 
148 
189 

161 
128 
158 

140 
125 
139 

131 
120 
133 

129 
119 
129 

123 
115 
122 

114 

Aun  25     

108 

Aug  26 

113 

OBS  =  Obsen/ed  Peak  Ozone  Concentration. 

MOD  =  Modeled  Base  Year  Peak  Ozone  Concenlration 

BY  BC  =  Base  Year  Boundary  Conditions. 

85  ppb,  80  ppb.  70  ppb,  60  ppb  =  Future  Year  Peak  Ozone  Boundary  Concentrations. 


Do  the  Modeling  Results  Demonstrate 
Attainment  of  the  Ozone  Standard? 

The  modeling  of  the  Strategy  2  and 
Strategy  4  impacts  by  themselves  (the 
2007  BY  BC  columns  in  Tables  1  and  2) 
does  not  demonstrate  attainment.  The 
modeling  supports  the  need  for 
significant  reductions  in  background 
ozone  and  ozone  precursor 
concentrations.  In  addition,  the  model 
indicates  the  potential  for  ozone 
exceedances  or  ozone  standard 
violations  under  the  scenarios  of  smaller 
reductions  in  background  ozone  levels- 
Does  the  Attaiiunent  Demonstration 
Depend  on  Future  Reductions  of 
Regional  Emissions? 

As  noted  in  the  tables  summarizing 
the  peak  modeled  ozone  concentrations 
above  and  in  the  discussion  elsewhere 
in  this  proposed  rulemaking,  the  States 
considered  emission  control  strategies 
which  by  themselves  would  not  achieve 
attainment  of  the  one-hour  ozone 
standard.  The  States,  however,  also 
show  that,  with  a  significant  reduction 
in  background  ozone  concentrations 


expected  to  result  from  the 
implementation  of  regional  NOx 
emission  controls  under  the  NOx  SIP 
call,  attainment  of  the  standard  can  be 
achieved  using  the  control  strategies 
considered.  Strategy  2  can  lead  to 
attainment  of  the  ozone  standard  with  a 
future  reduction  in  peak  ozone 
background  concentralions  down  to  70 
ppb.  Strategy  4  can  lead  to  attainment 
if  peak  background  ozone 
concentrations  are  reduced  to  80  ppb. 
LADCO  documents  that  these  future 
ozone  background  concentration  levels 
may  be  obtained  through  the 
implementation  of  the  NOx  emission 
controls  required  in  the  NOx  SIP. 

It  should  be  noted  that  LADCO  not 
only  considered  lowered  background 
ozone  concentrations  resulting  fmui 
regional  upwind  emission  controls,  they 
also  considered  reductions  in 
background  ozone  precursor 
concentrations.  The  States  used  various 
analyses  to  estimate  the  reductions  in 
background  ozone  precursor 
concentrations  associated  with  the 
assumed  reductions  in  background 


ozone  concentrations.  This  was 
primarily  accomplished  by  considering 
available  modeling  data  from  OTAG. 

The  following  two  step  process  was 
used  to  determine  which  of  the  tested 
boundan,'  conditions  correspond  best  to 
the  boundar\'  conditions  that  would  be 
expected  under  EPA's  NOk  SIP  call: 

a.  The  NOx  emissions  of  the  OTAG 
modeling  domain  were  compared  to  the 
regional  NOx  emissions  expected  under 
the  NOx  SIP  call.  Several  emission 
control  strategies  considered  in  the 
OTAG  process  were  assessed.  It  is  noted 
that  the  SIP  Call  level  of  NOx  emissions 
fall  between  OTAG  emission  control 
strategy  nms  C  and  H:  and 

b.  The  boundary  ozone  concentration 
changes  resulting  from  the  selected 
OTAG  strateg)'  runs  were  then 
compared  to  the  ozone  boundary 
changes  considered  in  the  Lake 
Michigan  Ozone  Control  Program 
modeling  rxms.  The  reduction  of  peak 
background  ozone  levels  down  to  70 
ppb  in  the  Lake  Michigan  Ozone 
Control  Program  was  found  to 
correspond  best  with  the  expected 
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ozone  changes  considered  under  the 
selected  OTAG  emission  control 
sU-ategy  runs  C  through  H. 

Based  on  this  approach,  it  is  assumed 
that  the  NOx  SIP  Call  will  reduce  peak 
background  ozone  levels  to  70  ppb. 

4.  Application  of  Attainment  Test  and 
the  Attaiiunent  Demonstration 
What  Approach  Was  Used  To 
Demonstrate  Attainment  of  the  Ozone 
Standard? 

To  assess  attaiimient  of  the  one-hour 
ozone  standard.  LAOCO  applied  two 
approaches  to  review  the  results  of 
emission  control  strategy  modeling, 
supplementing  them  with  modeling 
results  from  the  OTAG  process.  First, 
the  States  considered  the  modeling 
results  through  the  use  of  a 
deterministic  approach.  Second,  the 
States  considered  a  statistical  approach. 

a.  Deterministic  Approach.  The 
deterministic  approach  to  ozone 
attaiiunent  demonstrations,  as  defined 
in  the  Guidance  on  the  Use  of  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS  (June  1996),  requires 
the  daily  peak  one-hour  ozone 
concentrations  modeled  for  every  grid 
cell  (in  the  surface  level)  to  be  at  or 
below  the  ozone  standard  for  all  days 
modeled.  If  there  are  modeled  ozone 
standard  exceedances  in  only  a  few  grid 
cells  on  a  limited  number  of  days,  this 
approach  can  still  be  used  to 
demonstrate  attainment  of  the  ozone 
standard  through  the  use  of  weight-of- 
evidence  determinations. 

The  States  note  that  the  deterministic 
test  is  passed  for: 

i  Strateg)'  2  with  future  (2007)  ozone 
boundary  concentrations  capped  at  60 
ppb:  or 

ii.  Strategy  4  with  future  ozone 
boundary  concentrations  capped  at  70 
ppb. 

Note  that  Strategy  2  vrith  a  future 
ozone  boundary  concentration  of  70  ppb 
or  Strategy  4  with  a  future  ozone 
boundary  concentration  of  80  ppb 
produces  peak  ozone  concentrations 
that  may  demonstrate  attainment  given 
supporting  weight-of-evidencc  analysis. 
The  modeling  results  for  other  Strategy 
2  and  Strategy  4  scenarios  with  higher 
ozone  boundary  concentrations, 
however,  do  not  appear  to  be  close 
enough  to  the  standard  to  warrant  the 
consideration  of  weight-of-evidence. 
b.  Statistical  Approach.  The  States 
note  that  the  statistical  approach 
permits  occasional  ozone  standard 
exceedances  and  reflects  an  approach 
comparable  to  the  form  of  the  one-hour 
ozone  standard.  Therefore,  the  States 
have  also  given  this  apprtiach  some 
attention. 


Under  the  statistical  approach,  there 
are  three  benchmarks  related  to  the 
frequency  and  magnitude  of  allowed 
exceedances  and  the  minimum  level  of 
air  quality  improvement  after  emission 
controls  are  applied.  All  three 
benchmarks  must  be  passed  in  the 
statistical  approach,  or  if  one  or  more  of 
the  benchmarks  are  failed,  the 
attainment  demonstration  must  be 
supported  by  a  weight-of-evidence 
analysis. 

i.  Limits  on  the  Number  of  Modeled 
Exceedance  Days.  This  benchmark  is 
passed  when  the  niunber  of  modeled 
exceedances  days  in  each  subregion  is 
less  than  or  equal  to  3  or  N-1  (N  is  the 
number  of  severe  days),  whichever  is 
less.  To  determine  the  number  of  severe 
days,  the  States  concluded  that  a  day  is 
severe  if  there  are  at  least  two 
nonattainment  areas  within  the 
modeling  domain  with  observed  one- 
hour  peak  ozone  concentrations  greater 
than  the  corresponding  ozone  design 
value  (generally  the  fourth  highest  daily 
peak  one-hour  ozone  concentration  at  a 
monitor  during  a  three  year  period) 
during  the  1990  through  1992  period. 
The  States  conclude  that  only  two 
modeled  days,  June  26  and  August  26, 
1991,  are  severe  ozone  days.  Therefore, 
Nis2, 

Based  on  a  review  of  the  modeled 
daily  peak  ozone  concentrations,  the 
States  conclude  that  Strategy  2  with  a 
maximum  background  ozone 
concentration  of  60  ppb  and  Strategy  4 
with  a  maximum  background  ozone 
concentration  of  70  ppb  would  clearly 
pass  this  benchmark  test.  They  abo 
conclude  that  Strategy  2  with  a  future 
maximum  background  ozone 
concentration  of  70  ppb  and  Strategy  4 
with  a  maximum  background  ozone 
concentration  of  80  ppb  would  also  pass 
the  benchmark  based  on  an  additional 
weight-of-evidence  analysis.  The 
weight-of-evidence  analysis  is  based  on 
the  following  evidence; 

A.  Factors  Providing  Confidence  in 
Modeled  Results 

Evaluation  of  the  modeling  system's 
performance  show  that: 

•  Statistical  measures  for  ozone 
comply  with  EPAs  model  performance 
criteria; 

•  Spatial  and  temporal  patterns  of 
monitored  surface  ozone  concentrations 
are  reproduced  well  by  the  modeling 
system  on  most  days; 

•  Model  performance  for  ozone  across 
the  full  domain  is  consistent  with  the 
model  performance  in  individual 
subregions: 

•  Aloft  ozone  predictions  compare 
favorably  with  aircraft  ozone  data;  and 


•  Model  performance  for  ozone 
precursors,  especially  NOx,  is  very 
good. 

Confidence  in  underlying  data  bases 
is  high.  A  comprehensive  field  program 
was  conducted  during  the  summer  of 
1991.  This  field  program  was  used  to 
collect  a  large  quantity  of  air  quality  and 
meteorological  data  to  support  the 
photochemical  grid  modeling. 

The  modeling  results  obtained  by  the 
LADCO  States  were  corroborated  with 
the  results  from  other  modeling  studies. 
As  part  of  the  Cooperative  Regional 
Model  Evaluation  (CReME).  the 
photochemical  models  UAM-fV.  UAM- 
V.  and  SAQM  were  applied  in  the  Lake 
Michigan  region.  The  supplemental 
analyses  shows  that  UAM-V  produces 
results  directionally  consistent  with 
those  produced  by  UAM-IV  and  SAQM. 
All  three  models  concurred  in  showing 
that  VOC  emission  reductions  are 
generally  locally  beneficial  and  that 
local  NOx  emission  controls  are  not 
beneficial  in  certain  locations,  generally 
vrithin  100  to  200  kilometers  downwind 
of  Chicago. 

B.  Severity  of  Modeled  Episodes 

Three  of  the  foiu  ozone  episodes 
modeled  reflect  meteorological 
conditions  which  typically  favor  high 
ozone  in  the  lake  Michigan  area  (when 
the  Lake  Michigan  area  is  on  the  "back- 
side" of  a  high  pressure  system  with 
warm  temperatures,  high  humidity,  and 
south-southwesterly  winds).  The  fourth 
episode  is  representative  of  warm 
temperatures  with  easterly  winds, 
conditions  which  generally  produce 
lower  peak  ozone  concentrations  and 
fewer  ozone  standard  exceedances  on  a 
per  year  basis. 

The  magnitudes  of  the  observed  peak 
ozone  concentrations  at  one  or  more 
locations  within  the  modeling  domain 
for  the  selected  ozone  episodes  exceed 
the  corresponding  ozone  design  values 
for  many  locations  within  the  region. 
This  implies  that  the  modeled  ozone 
episodes  are  conservative  and  that 
attaining  the  ozone  standard  for  these 
episodes  should  lead  to  attainment  of 
the  ozone  standard  in  non-modeled 
episodes  and  during  most  future  ozone 
conducive  periods. 

C.  Trends  Analyses 

Several  trends  analyses  have  been 
considered.  First,  10-year  trends 
established  by  the  Environmental 
Protection  Agency  based  on  second  high 
daily  maximum  one-hour  ozone 
concentrations  for  each  year  show  no 
significant  changes  in  Chicago,  Grand 
Rapids,  Gary,  and  Kenosha:  and  a 
downward  trend  in  Racine  and 
Milwaukee.  Second,  1 7-year  trends 
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based  on  the  number  of  ozone 
exceedance  days  normalized  based  on 
the  aiuiual  number  of  hot  days  show 
that  the  number  of  exceedance  days  is 
significantly  decreasing  relative  to  the 
number  of  hot  days  each  year.  Third.  15- 
year  trends  show  dow^nward  trends  in 
ozone  at  sites  on  the  western  side  of 
Lake  Michigan. 

Examination  of  limited  morning  total 
non-methane  hydnx^arbon 
concentration  levels  in  Chicago  and 
Milwaukee  over  the  past  10  years  show 
a  significant  downward  trend.  This 
downward  trend  is  consistent  with  the 
calculated  downward  trend  in  VOC 
emissions. 

The  LADCO  States  conclude  that  the 
weight-of-evidence  demonstration 
provides  additional  information  which 
verifies  the  directionality  of  the 
modeling  and  demonstrates  the 
potential  stringency  of  the  modeling 
results.  The  States  conclude  this 
information  is  sufficient  to  support 
minor  exceptions  to  the  benchmark, 
supporting  a  demonstration  of 
attaiiunent  at  the  higher  background 
ozone  concentrations. 

ii.  Limits  on  the  Values  of  Allowed 
Exceedances.  Under  this  benchmark, 
the  maviTniim  modeled  ozone 
concentration  on  severe  days  shall  not 
exceed  130  ppb.  The  States,  based  on 
the  modeled  peak  ozone  concentrations, 
conclude  this  benchmark  is  passed  for 
Strategy  2  with  a  maximum  background 
ozone  concentration  of  70  ppb  and  for 
Strategy  4  with  a  maximum  background 
ozone  concentration  of  80  ppb. 

Hi.  Required  Minimum  Level  of  Air 
Quality  improvement.  Under  this 
benchmark,  the  number  of  grid  cells 
with  modeled  peak  ozone 
concentrations  greater  than  124  ppb 
must  be  reduced  by  at  least  80  percent 
on  each  day  with  allowed  modeled 


ozone  standard  exceedances.  The  States, 
based  on  the  modeled  peak  ozone 
concentrations,  conclude  this 
benchmark  is  passed  for  Strategy  2  vrith 
a  maximum  background  ozone 
concentration  of  80  ppb  and  for  Strategy 
4  with  a  maximum  background  ozone 
concentration  of  85  ppb. 

From  the  above,  it  can  be  seen  that 
benchmark  i.  is  the  most  stringent  of 
benchmarks  in  this  case.  Based  on  the 
statistical  approach,  coupled  with  a 
weight-of-evidence  analysis,  the  States 
conclude  that  Strategy  2  with  a 
maximum  background  ozone 
concentration  of  70  ppb  or  Strategy  4 
vtrith  a  maximum  background  ozone 
concentration  of  80  ppb  is  sufficient  to 
attain  the  one-hour  ozone  standard  bv 
2007. 

The  States  further  conclude,  based  on 
both  attaiiunent  demonstration 
approaches,  that  either  Strategy  2  or 
Strategy  4  coupled  with  future  year 
boundary  conditions  generally 
consistent  with  the  impacts  of  the  NOx 
SIP  call  is  sufficient  to  attain  the  one- 
hour  ozone  standard. 

5.  Emission  Control  Strategies 

What  Emission  Control  Strategies  Were 
Considered  in  the  Attainment 
Demonstrations? 

LADCO  selected  two  emission  control 
strategies  considered  during  the  Lake 
Michigan  Ozone  Control  Program  for 
further  attainment  demonstration 
modeling  (numerous  emission  control 
measures  were  initially  examined).  The 
two  strategies  selected  are  referred  to  as 
Strategy  2  and  Strategy  4.  These 
emission  control  strategies  would  apply 
to  the  ozone  nonattainment  areas  only 
and  are  summarized  as  the  following: 

o.  Strategy  2.  Strateg)'  2  includes  all 
national  emission  control  measures 


mandated  by  the  C\A  to  be  in  place  by 
1996,  including  the  emission  controls 
needed  to  comply  with  the  requirements 
for  15  percent  Rate-Of-Progress  (ROP) 
plans.  Additional  ROP  plans  for  the 
post-1996  period  were  not  considered, 
and  additional  NOx  emission  controls, 
such  as  NOx  Reasonably  Available 
Control  Technology',  were  not 
considered  due  to  the  existence  of  an 
approved  NOx  emission  control  waiver 
under  section  182(f)  of  the  Clean  Air 
Act.  Existing  NOx  emission  reduction 
requirements,  such  as  the  acid  rain 
control  requirements  under  Title  IV  of 
the  Clean  Air  Act,  were  considered. 

b.  Strategy  4.  Strategy  4  includes  all 
Strategy  2  measures  and  also  includes 
some  additional  point,  area,  and  mobile 
source  control  measures  in  the  severe 
ozone  nonattainment  areas.  The 
additional  controls  are  measures  that 
the  State  could  consider.  The  State, 
however,  has  not  evaluated  the 
technical  feasibility  or  cost-effectiveness 
of  these  measures.  The  measures  have 
only  been  considered  regarding  their 
potential  to  reduce  VOC  and  NOx 
emissions  by  2007. 

Table  3  lists  the  VOC  and  NOx 
emission  reductions  expected  in  Grid  B 
and  in  the  severe  ozone  nonattainment 
areas.  Emissions  control  strategy 
components  for  Wisconsin  are  listed  in 
Table  4.  The  following  acronjins  are 
used: 

RACT — Reasonably  Available  Control 

Technology 
NESHAP— National  Emission  Standard 

for  Hazardous  Air  Pollutants 
MACT — Maximum  Available  Control 

Technology 
I/M — Vehicle  Inspection  and 

Maintenance 


Table  3.— Emission  Control  Levels  From  Strategies  2  and  4  Grid  B  and  Severe  Ozone  nonattainment  areas 

[Lake  Michtgan  Ozone  Modeling  Domain] 


Strategy 


GntJ  B— Percent 
efnisston  change 


VOC 


-27 
-40 


NOx 


-13 
-19 


Severe  nonattainment 
area  percentage 
emissions  change 


VOC 


NOx 


-11 
-18 


Table  4.— Emission  Control  Measures  in  Wisconsin 


STBATEGY  2—2007  MANDATORY  CLEAN  AIR  ACT  MEASURES 


point  SOURCE  VOC  CONTROLS 
Asphalt  Productioo  Plants 
Industrial  Adhesives 
Iran  and  Steel  Foundries  RACT 
Miscellaneous  Wood  Product  Coating 
Degreastng  Controls 
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Table  4.— Emission  Control  Measures  in  Wisconsin— Continued 


Industrial  Solvent  Cleanup  RACT 

Large  Gasoline  Storage 

Offset  LrttKtgrapny 

Plastic  Parts  Coating  Tightening 

Wood  Furniture  Coating  RACT 

Screen  Printing  RACT 

Yeast  Manufacturing  RACT 
POINT  SOURCE  NOx  COtgTHOLS 

Aad  Rain  Ptiase  I  NOx  Limits 
AREA  SOURCE  VOC  CONTROLS 

Automot)ile  Refintshing 

Degreasing  Controls 

Solid  Waste  Toxic  Sutjstance  Disposal  Facility  MACT 

Stage  II  Vehicle  Refueling  Vapor  Recovery 

Retomiulated  Gasoline  Use  in  Off-Road  Vehicles 

Traffic  Marf(ir>g  Reformulation  Of  Solvent  Control 

Wood  Furniture  Coaling  Tightening 

Architectural  and  Industrial  Maintenance  Coatings 

Muniopal  Waste  Landfills 

Stage  I  Refueling  Reductions  Due  To  Use  of  Reformulated  Gasoline 


Gasoline  Tank  Tructs  Leak  Reductions  Due  To  Use  of  Reformulated  Gasoline 
Underground  Tank  Breathing  Losses  and  Leak  Control  Due  To 
Use  of  Reformulated  Gasoline 

Commercial/Coosumer  Solvent  Reformulation  or  BIminatiar 
Off-Road  Engine  Standards 
On-8oanj  Vehicle  Controls 
MOBILE  SOURCE  CONTROLS 

Tier  I  LigM-Outy  Vehicle  Standards  I 

Relonnulalad  Gasoline— Phase  II  (Class  C) 

Enhanced  l/M  (no  NOx  cut-points) 

Clean  Fuel  Reets 

Cunent  Transportation  Impfovement  Pnsgram/Build  Scenario  Long  Range  Transpoilatior  Plan,  including  Ihe  following  elemeots- 

•  Full  iinplementalion  of  adopted  Und  Use  Plan  and  pronrwtion  of  land  use  and  urban  design  elements  that  encourage  aHemalives  to 
automobile  commuting 

•  Public  Transit  Sendee  Irriprovements  with  a  Phase-In  75  Percent  Increase  in  Senrice  by  2010 

•  1212?!??*°"  °®™"^  Management  Measures  that  Support  Employee  Commute  Options  Program  Goals,  Including-  Ridesharino' 
weeommuling,  Transportation  Management  Associations;  and  Alternative  Work  Schedule  Promotion 

•  Freeiway  Traffic  Management  Plan  Implementation 

•  Highway  Improvements— Congestkxi  Mitigation 

Z0''0    Transportation  System  Plan  Recommended  Transportation  Control  Measures 


Ail  Strategy  2  measures  plus 
POINT  SOURCE  VOC  CONTROLS 

Improved  Rule  Effectiver>ess 

Phased  Emission  Reduction  Program 
POINT  SOURCE  NOx  COI^ROLS 

Phase  II  Acid  Rain  NOx  Limits 
AREA  SOURCE  VOC  CONTROLS 

Agricultural  Pesticides  Application 

Degreasing  Controls 

knpioved  Rule  Effectiveness 

onset  Lithography 

Petroleum  Dry  Cleaning 

Small  Engine  Buy-Back  Program 

Stage  ll  Vehicle  Refueling-€llminate  Small  Business 

Exemption 
MOBILE  SOURCE  CONTROLS 

California  Low  Emission  Vehicte  Controls 

Specific  Vehicle  l/M  (no  NOx  cut-points) 

Reformulated  Gasoline — Phase  II  (Class  B) 


STRATEGY  4—2007  MANDATORY  MEASURES  PLUS 


Has  the  State  Adopted  a  Selected 
Emission  Control  Strategy? 

The  State  has  not  selected  either 
emissions  control  strategy  as  the  official, 
adopted  emissions  control  strategy  of 
the  Phase  n  ozone  attainment 
demonstration.  The  State,  however,  has 


adopted  and  developed  regulations  for 
many  of  the  emission  control  measiu^s 
contained  in  the  two  emission  control 
strategies,  and  particularly  for  the 
controls  contained  in  Strategy  2.  Some 
of  the  emission  control  measures  in 
Strategy  4,  however,  have  not  been 
adopted.  For  example,  Wisconsin  has 


not  adopted  a  Phased  Emission 
Reduction  Program  (capped  emissions 
with  declining  emission  caps)  and  has 
not  adopted  major  agricultiiral  pesticide 
application  restrictioiu. 
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6.  Transportation  Conformity 

Did  the  State  Address  Transportation 
Conformity  in  the  Submittals? 

Wisconsin  has  not  specifically 
addressed  transportation  conformity  or 
associated  mobile  soiuce  emission 
budgets  in  the  attaiiunent  demonstration 
submittals  and  no  such  mobile  source 
emission  budget  has  been  adopted  as 
part  of  the  Phase  n  submittal. 

7.  State  Commitments 

Are  There  Any  State  Commitments  for 
Fiuther  Analyses  and  Air  Quality  Plans 
Addressing  a  Final  Ozone  Attainment 
Demonstration  for  the  One-Hour  Ozone 
Standard? 

Wisconsin  believes  that,  with  the 
level  of  NOx  emission  reductions 
consistent  with  the  NOx  SIP  call  and 
considering  the  VOC  emission 
reductions  from  the  15  percent  (1996) 
and  9  percent  (post-1996)  ROP  plans, 
little  or  no  additional  VOC  emission 
reductions  are  necessary  to  provide  for 
attaiiunent  of  the  one-hour  ozone 
standard.  Wisconsin  has  committed  to 
submit  a  hnal  plan,  including  additional 
modeling  and  adopted  emission  control 
regulations,  to  achieve  attainment  of  the 
one-hour  standard  and  to  meet  post- 
1999  ROP  requirements.  This  plan  with 
all  necessary  control  measures  for 
attainment  and  ROP  to  the  attaiiunent 
year  will  be  submitted  to  EPA  no  later 
than  the  end  of  2000.  The  revised 
modeling  submitted  by  December  2000 
will  fully  consider  the  impact  of  NOx 
regional  reductions  and  the  adopted 
control  measures  submitted  in 
December  2000  will  reflect  those  needed 
in  light  of  the  effect  of  the  regional  NOx 
reductions  on  the  modeled  attainment 
demonstration.  If  additional  VOC 
control  measiu-es  are  needed,  Wisconsin 
will  revise  the  SIP  to  include  the 
necessary  regulations. 

Wisconsin  commits  to  implement  the 
emission  control  programs  on  a 
schedule  necessary  to  meet  ROP 
requirements  and  to  implement  NOx 
emission  controls  consistent  with  the 
compliance  schedule  contained  in  the 
final  NOx  SIP  call. 

B.  Environmental  Protection  Agency 
Review  of  the  Submittals 

1.  Adequacy  of  the  State's 
Demonstration  of  Attainment 

Did  the  State  Adequately  Document  the 
Techniques  and  Data  Used  To  Derive 
the  Modehng  Input  Data  and  Modeling 
Results  of  the  Analyses? 

The  Phase  I  submittals  from  the 
States,  submitted  in  Jime  1996, 
thoroughly  dociunented  the  techniques 
and  data  used  to  derive  the  modeling 


input  data.  The  Phase  11  submittal 
adequately  summarized  the  modeling 
outputs  and  the  conclusions  drawn  from 
these  model  outputs. 

Did  the  Modeling  Procedures  and  Input 
Data  Used  Comply  With  the  CAA  and 
EPA  Guidelines? 
Yes. 

Did  the  States  Adequately  Demonstrate 
Attainment  of  the  Ozone  Standard? 

Wisconsin,  in  accordance  with  EPA's 
December  1997  guidance,  has 
demonstrated  that  attainment  of  the 
standard  is  achievable  provided 
sufficient  reductions  in  backgroimd 
ozone  concentrations  (and  backgroimd 
ozone  preciu^or  concentrations)  occur 
as  a  result  of  the  implementation  of 
regional  NOx  emission  controls  under 
the  NOx  SIP  call.  Wisconsin,  however, 
has  not  selected  a  specific  final 
emission  control  strategy  that  would 
achieve  attainment  of  the  one-hour 
ozone  standard.  As  described  earlier, 
Wisconsin  will  select  a  control  strategy 
for  purposes  of  establishing  a  motor 
vehicle  conformity  budget.  A 
subsequent  emission  control  attainment 
strategy  will  be  selected  when  the 
UADCO  States  submit  a  final  attainment 
demonstration  in  December  2000. 

Does  the  Weight-of-Evidence  Test 
Support  the  States'  Conclusions 
Regarding  the  Attainment 
Demonstration? 

The  documented  WOE  analyses 
support  the  conclusions  of  the 
deterministic  test  and  the  statistical  test. 
Both  the  deterministic  test  and  the 
statistical  test  lead  to  similar 
conclusions  regarding  the  1-hour  ozone 
standard  attainment  demonstration. 
Both  deterministic  and  statistical  tests, 
as  supplemented  by  a  WOE  analysis, 
show  that  attaiiunent  can  be  achieved 
with  local  emissions  controls  already 
implemented  coupled  with  significant 
reductions  in  transported  ozone  and 
ozone  precursors. 

2.  Adequacy  of  the  Emissions  Control 
Strategy 

Has  an  Adopted  Emissions  Control 
Strategy  Been  Adequately  Documented? 

No.  The  State  has  not  adopted  a  final 
emissions  control  strategy  for 
attainment  of  the  one-hour  ozone 
standard.  The  State,  however,  has 
demonstrated  that  significant  reductions 
in  transported  ozone  and  NOx  will  be 
necessary  to  attain  the  1-hour  standard. 
These  reductions  are  expected  to  occur 
as  a  result  of  the  implementation  of 
regional  NOx  emission  reductions.  All 
three  of  the  LADCO  States,  including 
Wisconsin,  are  expected  to  submit  SIPs 


to  address  EPA's  NOx  SIP  call  or  to 
implement  alternative  regional  NOx 
controls  within  their  States. 

Is  the  Emission  Control  Strategy 
Acceptable? 

No.  The  State  must  select  an 
emissions  control  strategy  that  is 
consistent  with  attainment  in  order  to 
establish  a  motor  vehicle  emissions 
budget.  The  State  must  do  so  in 
sufficient  time  for  EPA  to  find  the  motor 
vehicle  emissions  budget  adequate  by 
May  31,  2000  (See  Table  in  Section 
U.D.)  The  State  has  committed  to  adopt 
and  submit  the  final  emission  control 
straleg>'  associated  with  a  revised 
modeling  analysis  by  December  2000. 

3.  State  Commitments 

Are  the  State  Commitments  for  Future 
Analyses  and  Finalization  of  the 
Attainment  Demonstration  Acceptable? 

Yes.  EPA's  December  1997  policy 
provides  that  severe  nonattainment  area 
States  must  submit  the  control  measures 
necessary  to  attain  the  NAAQS  and 
meet  post-1999  ROP  no  later  than 
December  2000.  Wisconsin's 
commitments  to  provide  additional 
modeling  and  to  adopt  and  submit  the 
post-1999  ROP  plan  (the  post-1996  ROP 
plan,  covering  the  period  of  1997 
through  1999.  is  currently  imder  review 
by  the  Environmental  Protection 
Agency)  and  any  additional  measures 
needed  for  attainment  by  December 
2000  are  acceptable. 

4.  Relationship  To  Other  Requirements 

Will  the  Future  Analyses  Adequately 
Address  the  hnpacts  of  the  NOx  SIP 
Call? 

Yes.  The  LADCO  States  have  made  it 
very  clear  that  the  one-hour  ozone 
standard  will  be  difficult  to  attain 
without  regional  NOx  emission 
reductions  and  that  the  final 
demonstration  of  attainment  will 
incorporate  the  States'  best  estimates  of 
the  impacts  of  the  NOx  SIP. 

Has  the  State  Specified  and  Adopted 
Acceptable  Transportation  Conformity 
Motor  Vehicle  Emission  Budgets? 

No.  The  State  has  not  selected  a 
specific  emission  control  strateg>'.  The 
State  must  select  a  control  strategy  that 
is  consistent  writh  the  attainment.  The 
State  will  need  to  establish  a  motor 
vehicle  emissions  budget  based  on  the 
selected  strategy  and  will  need  to 
submit  the  budget  in  time  for  EPA  to 
find  the  budget  adequate  by  May  31, 
2000. 
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C.  Summary 

Overall.  Is  Wisconsin's  Ozone 
Attainment  Demonstration  Acceptable? 

Wisconsin  has  generally  met  the 
requirements  of  the  EPA  December  1997 
ozone  attainment  demonstration 
guidance,  with  the  exception  of 
selecting  an  emission  control  strategy. 
EPA  will  not  take  final  action 
conditionally  approving  the  submission 
unless  the  State  selects  an  emissions 
control  strategy  and  submits  a  motor 
vehicle  emissions  budget  that  EPA  may 
find  adequate  by  May  31,  2000. 

What  Portions  of  the  Attainment 
Demonstration  Need  Additional  Work 
and  Consideration  for  Purposes  of  a 
Final  Attainment  Demonstration? 

The  following  items  need  further 
consideration  in  the  final  ozone 
attainment  demonstration: 

1 .  A  final  modeled  demonstration  of 
attaiiunent  that  considers  the  impacts  of 
the  regional  NOx  emission  reductions, 
local  control  measures,  and  NOx 
emissions  control  waiver  (if 
maintained); 

2.  Adoption  and  submission  of  CAA 
measures,  including  VOC  R,^CT  for  the 
following  categories:  Plastic  parts 
coating,  industrial  cleanup  solvents,  and 
ink  manufacturing,  and  adoption  and 
submission  of  measures  reUed  on  in  the 
final  modeled  attainment 
demonstration; 

3.  Motor  vehicle  emission  budgets, 
including  both  VOC  and  NOx 
emissions. 

The  EPA  has  found  that  the  motor 
vehicle  emissions  budget  in  the 
attainment  demonstration  submitted  for 
the  Milwaukee-Racine  is  inadequate  for 
conformity  purposes.  The  EPA  is 
proposing  to  conditionally  approve  the 
attainment  demonstration  Sn>  if  the 
State  corrects  the  deficiencies  that  cause 
the  motor  vehicle  emissions  budget  to 
be  inadequate  and.  alternatively,  to 
disapprove  it  if  Wisconsin  does  not 
correct  the  deficiencies.  If  Wisconsin 
submits  a  revised  attainment 
demonstration.  EPA  will  re-open  the 
comment  period  for  this  proposal  in 
order  to  take  comment  on  whether  to 
approve  the  new  submission. 

m.  Proposed  Action 

The  Environmental  Protection  Agency 
proposes  to  issue  a  final  condition^ 
approval  of  the  ozone  attaiiunent 
demonstration. 

The  State  already  committed  to  do  the 
following  in  the  April  1998  ozone 
attaiiunent  demonstration:  (1)  Perform 
and  submit  a  final  modeled  ozone 
attaiiunent  demonstration  by  December 
2000;  (2)  adopt  and  submit  a  specific 


emissions  control  strategy,  including 
adopted  control  measures,  adequate  to 
attain  the  1-hour  ozone  NAAQS  in  the 
ozone  nonattainment  area  and 
throughout  the  ozone  modeling  domain 
by  December  2000;  (3)  adopt  and  submit 
control  measures  necessary  to  meet  ROP 
from  1999  until  the  attainment  year  and 
the  associated  target  calculations.  For 
EPA  to  issue  a  final  conditional 
approval  the  State  will  need  to  take  the 
following  steps  in  sufficient  time  for 
EPA  to  determine  by  Mav  31 .  2000  that 
the  state  has  an  adequate  motor  vehicle 
emissions  budget:  (1)  Select  a  control 
strategy  consistent  vrith  its  current 
modeling  analysis;  (2)  adopt  and  submit 
an  adequate  motor  vehicle  emissions 
budget  consistent  with  the  selected 
strategy;  (3)  commit  to  adopt  and  submit 
certain  VOC  RACT  rule.s  by  December 
2000;  and  (4)  commit  to  perform  a  mid- 
course  review. 

Because  many  States  may  shortly  be 
submitting  revised  demonstrations  with 
revised  motor  vehicle  emission  budgets. 
EPA  is  providing  a  60  day  comment 
period  on  this  proposed  rule.  If 
Wisconsin  submits  a  revised  attainment 
demonstration,  EPA  will  place  the 
revisions  in  the  docket  for  this 
rulemaking  and  will  post  a  notice  on 
EPA's  website  at  www.epa.gov/oms/ 
traq.  By  posting  notice  on  the  website, 
EPA  will  also  initiate  the  adequacy 
process. 

If  the  State  does  not  take  one  or  more 
of  the  actions  listed  above  in  time  for 
EPA  to  determine  the  conformity  budget 
adequate  by  May  31,  2000,  or  if  the  State 
submits  a  motor  vehicle  emissions 
budget  that  EPA  determines  is  not 
adequate.  EPA  will  disapprove  the 
attainment  demonstration  submission 
for  the  Milwaukee-Racine  area. 

If  EPA  issues  a  final  conditional 
approval  of  the  State's  submission,  the 
conditional  approval  will  convert  to  a 
disapproval  if  the  State  does  not  adopt 
and  submit  a  complete  SIP  submission 
with  the  following  four  elements  by 
December  31,  2000:  (1)  A  final  revised 
modeling  analysis  that  fully  assesses  the 
impacts  of  regional  NOx  reductions, 
models  a  specific  local  emissions 
reduction  strategy,  and  reconsiders  the 
effectiveness  of  the  NOx  waiver;  (2) 
VOC  rules  and  regulations  for  the 
plastic  parts  coating,  industrial  cleanup 
solvents,  and  ink  manufacturing;  (3) 
control  measures  necessary  to  meet  the 
ROP  requirement  from  1999  until  the 
attainment  year,  including  target 
calculations. 

If  the  State  makes  a  complete 
submission  with  all  of  the  above 
elements  by  December  31.  2000.  EPA 
will  propose  action  on  the  new 
submissions  for  the  purpose  of 


determining  whether  to  issue  a  final  full 
approval  of  the  attainment 
demonstration. 

What  Are  the  Consequences  of  State 
Failure? 

This  section  explains  the  CAA 
consequences  of  State  failure  to  meet 
the  time  frames  and  terms  described 
generally  in  this  notice.  The  CAA 
provides  for  the  imposition  of  sanctions 
and  the  promulgation  of  a  federal 
implementation  plan  if  States  fail  to 
submit  a  required  plan,  submit  a  plan 
that  is  determined  to  be  incomplete  or 
if  EPA  disapproves  a  plan  submitted  by 
the  State  (We  using  the  phrase  "failure 
to  submit"  to  cover  both  the  situation 
where  a  State  makes  no  submission  and 
the  situation  where  the  State  makes  a 
submission  that  we  find  is  incomplete 
in  accordance  with  section  H0(k)(l)(B) 
and  40  CFR  part  51,  Appendix  V.)  For 
purposes  of  sanctions,  there  are  no 
sanctions  clocks  in  place  based  on  a 
failure  to  submit.  Thus,  the  description 
of  the  timing  of  sanctions,  below,  is 
linked  to  a  potential  disapproval  of  the 
State's  submission. 

What  Are  the  CAA's  Provisions  for 
Sanctions? 

If  EPA  disapproves  a  required  SIP. 
such  as  the  attainment  demonstration 
SIPs.  section  179(a)  provides  for  the 
imposition  of  two  sanctions.  The  first 
sanction  would  apply  18  months  after 
EPA  disapproves  the  SIP  if  the  State 
fails  to  make  the  required  submittal 
which  EPA  proposes  to  fully  or 
conditionally  approve  within  that  time. 
Under  EPA's  sanctions  regulations,  40 
CFR  52.31.  the  first  sanction  would  be 
2:1  offsets  for  sources  subject  to  the  new 
source  review  requirements  under 
section  1 73  of  the  CAA.  If  the  State  has 
still  failed  to  submit  a  SIP  for  which 
EPA  proposes  full  or  conditional 
approval  6  months  after  the  first 
sanction  is  imposed,  the  second 
sanction  will  apply.  The  second 
sanction  is  a  limitation  on  the  receipt  of 
Federal  highway  funds.  EPA  also  has 
authority  under  section  llO(m)  to  a 
broader  area,  but  is  not  proposing  to 
take  such  action  today. 

What  Are  the  CAA's  FIP  Provisions  If  a 
State  Fails  To  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  failed  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attainment 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
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series  of  policy  memoranda,  EPA 
recognized  that  States  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  until 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above.  EPA  provided  for 
States  to  submit  the  attainment 
demonstration  SIPs  in  two  phases.  In 
June  1996,  EPA  made  findings  that  ten 
States  and  the  District  of  Columbia  had 
failed  to  submit  the  phase  1  SIPs  tor  nine 
nonattainment  areas.  61  FR  36292  duly 
10. 1996).  In  addition  on  May  19. 1997, 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201. 

In  luly  1998.  several  environmental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattaiiunent  areas 
on  which  EPA  is  proposing  action. 
These  groups  filed  a  lawsuit  in  the 
Federal  District  Court  for  the  District  of 
Columbia  on  November  B.  1999. 

rv.  Adminislrative  Requirements 

A.  Executive  Order  (E.O.)  72866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Executive  Order  13045.  entitled 
"Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885,  April  23.  1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  'o  E.O. 
13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  and  safety  risks. 

C.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 


necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulator^'  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
130B4  do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132.  Federalism 
(64  FR  43255.  ,\ugust  10.  1999).  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications. "  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goverrunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  "  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  Slate 
law  unless  the  Agency  consults  with 
State  and  local  officisds  early  in  the 
process  of  developing  the  proposed 
regulation. 


This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specihed  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  because  it  merely 
approves  a  State  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  di.stribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  1.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  1  certify  that  this 
action  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds!  Union  Electric  Co  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k).  based  on  the  State's 
failiue  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  Stale 
submittal  does  not  affect  State- 
onforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  requirements. 
Therefore.  I  certify  that  such  a 
disapproval  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
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requirements  nor  would  it  substitute  a 
new  Federal  requirement. 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  110  and  subchapter  1.  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  .small 
entities.  Any  pre-e.xisting  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  State-enforceability.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore.  I  certify  that 
the  proposed  disapproval  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accortiingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not.  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 
not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  theCAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  Wisconsin,  which  is  not  a 
small  government. 


G.  National  Technology  Tmnsfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  wiUi  NTTAA. 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  ofSubiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  (Dzone. 

Authority:  42  U.S.C.  7401  el  swf. 

Dated:  November  30, 1999. 
Francis  X.  Lyons. 
Regional  AdministratoT.  Region  5. 
(FR  Doc.  99-31722  Filed  12-15-99;  B;45  am) 
euMB  cooe  un-to^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rrXI  01 -2-7421;  FnL-6S03-41 

Approval  and  Promulgation  of 
Implementation  Plans:  Texas; 
Proposed  Conditional  Approval  or 
Proposed  Disapproval  of  the 
Attainment  Demonstration  Stata 
Implementation  Plan  for  the  Houston/ 
Galveston  Ozone  Nonattalnment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMAnV:  The  EPA  is  proposing  to 
conditionally  approve  the  State 
Implementation  Plan  (SIP)  revision  for 
the  Houston/Galveston  nonattalnment 
area  submitted  by  the  State  of  Texas  on 
May  19. 1998.  This  submission  was 
supplemented  by  a  modeled  control 
strategy  and  a  transportation  conformity 
budget  on  November  15. 1999.  The  EPA 
is  also  proposing,  in  the  alternative,  to 
disapprove  the  Attainment 
Demonstration  SIP  submittal  for  the 
HGAarea. 

DATES:  Comments  must  be  received  on 
or  before  February  14.  2000. 
AOOHESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 


Thomas  Diggs.  Chief.  Air  Planiung 
Section  (6PD-L).  at  the  EPA  Region  6 
Office  listed  below. 

Copies  of  the  documents  relevant  to 
this  action,  including  the  technical 
support  document,  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  two  working  days  in 
advance.  * 

Environmental  Protection  Agency. 
Region  6,  Air  Planning  Section  (6PD- 
L).  Multimedia  Plaiming  and 
Permitting  Division.  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733. 
telephone:  (214)  665-7214. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality. 
12124  Park  35  Circle.  Austin.  Texas 
78753. 

FOB  FURTHER  INFORMATION  CONTACT:  Mr. 

Guy  R.  Donaldson.  Air  Planning  Section 
(6PD-L).  Multimedia  Planning  and 
Permitting  Division.  Environmental 
Protection  Agency.  Region  6. 1445  Ross 
Avenue.  Dallas.  Texas  75202-2733. 
telephone:  (214)  665-7242. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  backgroimd 
information  on  attainment 
demonstration  SIPs  for  the  l-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  an  analysis  of  the  1-hour 
ozone  attainment  demonstration  SIP 
submittal  for  the  Houston/Galveston 
area. 

Table  of  Contents 

I.  Background  Information 

n.  EPA's  Review  and  Technical  Information 

in.  Administrative  Requirements 

I.  Background  Information 

A.  What  Is  the  Basis  for  the  States 
Attainment  Demonstration  SIP? 

1.  Clean  Air  Act  (CAA)  Requirements 

The  CAA  requires  EPA  to  establish 
national  ambient  air  quality  standards 
(NAAQS  or  standards)  for  certain 
widespread  pollutants  that  i:ause  or 
contribute  to  air  pollution  that  is 
reasonably  anticipated  to  endanger 
pubhc  health  or  welfare.  CAA  §§108 
and  109.  In  1979.  EPA  promulgated  tile 
1-hour  0.12  parts  per  million  (ppm) 
ground-level  ozone  standard.  44  FR 
8202  (Feb.  8. 1979).  Ground-level  ozone 
is  not  emitted  directly  by  sources. 
Rather,  emissions  of  nitrogen  oxides 
(NOx)  and  volatile  organic  compounds 
(VOCs)  react  in  the  presence  of  sunlight 
to  form  ground-level  ozone.  NOx  and 
VOC  are  referred  to  as  precursors  of 
ozone. 
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An  area  exceeds  the  1-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1-hour  average 
ozone  concentration  above  0.124  ppm. 
An  area  is  violating  the  standard  if.  over 
a  consecutive  three-year  period,  more 
than  three  exceedances  occur,  or  would 
have  been  expected  to  occur,  at  any  one 
monitor.  The  CAA.  as  amended  in  1990. 
required  EPA  to  designate  as 
nonattaicunent  any  area  that  was 
violating  the  1-hour  ozone  standard, 
generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA 
§  107(d)(4);  56  FR  56694  (Nov.  6, 1991). 
The  CJVA  further  classified  these  areas, 
based  on  the  area's  design  value,  as 
marginal,  moderate,  serious,  severe  or 
extreme.  CAA  §  181(a).  Marginal  areas 
were  suffering  the  least  significant  air 
pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard.  Under 
section  181(al(l)  and  (2), serious  areas 
are  required  to  attain  the  1-hour 
standard  by  November  15, 1999,  and 
severe  areas  are  required  to  attain  by 
November  15.  2005  (Severe-15)  or 
November  15.  2007  (Severe-17).  The 
Houston/Galveston  area  is  classified  as 
severe-17  and  its  attaiiunent  date  is 
November  15.  2007. 

Under  section  182(c)(2)  and  (d)  of  the 
CAA,  serious  and  severe  areas  were 
required  to  submit  by  November  15, 
1994.  demonstrations  of  how  they 
would  attain  the  1-hour  standard  and 
how  they  would  achieve  reductions  in 
VOC  emissions  of  9  percent  for  each 
three-year  period  until  the  attainment 
year  (rate-of-progress  or  ROP).  (In  some 
cases.  NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions.)  Today.  EPA  is 
proposing  action  on  the  attainment 
demonstration  SIP  submitted  by  Texas 
for  the  Houston/Galveston  area, 
including  the  State's  commitment  to 
submit  by  December  2000  the  adopted 
measures  necessary  for  attainment  by 
2007.  The  EPA  is  also  proposing  action 
on  the  State's  commitment  to  submit  by 
December  2000  ROP  target  calculations 
and  the  adopted  measures  to  achieve 
ROP  until  the  attainment  year.  (Note. 
EPA  will  be  taking  action  on  the 
emission  reduction  plan  for  the  three 
year  period  from  1996-1999  in  a 


separate  action.)  In  addition,  elsewhere 
in  this  Federal  Register.  EPA  is  today 
proposing  to  take  action  on  nine  other 
serious  or  severe  1-hour  ozone 
attainment  demonstration  and  in  »me 
cases  ROP  SIPs.  The  additional  nine 
areas  are  Greater  Connecticut. 
Springfield  (Western  Massachusetts). 
New- York-North  New  (ersey-Long 
Island.  Baltimore.  Philadelphia-  " 
Wilmington-Trenton,  Metropolitan 
Washington,  DC,  Atlanta,  Milwaukee- 
Racine,  and  Chicago-Gary-Lake  County. 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  States  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
on  attainment  of  the  standard.  As 
described  in  section  176(c)(2)(A). 
attaiiunent  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attainment,  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans  and  projects  conform  to  the 
attainment  SIP. 

2.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

Notwithstanding  significant  efforts  by 
the  States,  in  1995  EPA  recognized  that 
many  States  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994,  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 
VOCs  in  upwind  Slates  (and  the  ozone 
formed  by  these  emissions)  affected 
these  nonattainment  areas  and  the  full 
impact  of  this  effect  had  not  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2, 1995.  Mary  D.  Nichols. 
EPA's  then  Assistant  Adininistrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  States  but  noting  the 
remaining  difficulties  io  making 
attainment  demonstration  SIP 
submittals.*  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2. 
1995  memorandum  called  for  a 


collaborative  process  among  the  States 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  • 
and  provided  for  the  States  to  submit 
the  attainment  demonstration  SIPs 
based  on  the  expected  time  frames  for 
OTAG  to  complete  its  evaluation  of 
ozone  transport. 

In  lune  1997.  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  States  in  the  eastern 
half  of  thacounby  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29. 1997. 
memorandum.  Richard  Wilson.  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  States  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  titie 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented;  (2)  a  list  of  measures 
needed  to  meet  the  remaining  ROP 
emissions  reduction  requirement  and  to 
reach  attainment;  (3)  for  severe  areas 
only,  a  commitment  to  adopt  and 
submit  target  calculations  for  post-1999 
ROP  and  the  control  measures  necessar,' 
for  attainment  and  ROP  plans  through 
the  attainment  year  by  the  end  of  2000  ': 
(4)  a  commitment  to  implement  the  SIP 
control  programs  in  a  timely  manner 
and  to  meet  ROP  emissions  reductions 
and  attainment;  and  (5)  evidence  of  a 


'  Mnmorandimi.  "Oaone  Atlainmenl 
Denwmitntioiu."  issued  March  2.  19S5.  A  copy  of 
the  memonindum  ni«y  be  found  on  EPA's  web  site 
at  hllp://wwM:epa.gov/ttn/oarpg'ltpgai.html 


■  i-etter  from  Mary  A.  G«de.  Director.  Suts  of 
Illinois  Environmental  Prolection  Agency  to 
Environmental  Couodl  of  Stales  Membflrs.  dated 
.^prilniass 

-  (Severe  araas  onlyl  In  general,  a  commllmenl  for 
severe  areas  to  adopt  by  December  ZtXW  the  cootrol 
measures  necessary  for  attaiiunent  and  ROP  plans 
through  the  attainment  year  applies  to  any 
additional  measures  that  were  not  otherwise 
required  to  be  submitted  oarher.  (For  example  this 
memonuidum  wns  not  intended  to  allow  States  lo 
delay  submission  of  measures  lequilvd  undar  the 
CAA.  sucb  as  inspection  and  mainlenance  ll'M) 
programs  or  reas^jnoble  available  contrul  technology 
[RACTTl  regulations,  required  at  an  earlier  time) 
Thus,  this  commitment  applies  to  any  control 
measures  or  emission  reductions  on  which  the  Slel»> 
relied  for  purposes  of  the  modeled  attainment 
demonstration  or  for  ROP.  To  the  eortent  Texas  has 
relied  on  a  commitment  to  submit  these  measures 
by  December  2000  for  the  Houston  nonattainment 
area,  EPA  ii  proposing  a  conditional  approval  of  the 
area's  attainment  demonstration.  Some  severe  areas 
submlned  the  actual  adopted  control  measures  and 
are  not  relying  on  a  commitiDaDL 
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public  hearing  on  the  State  .lubmittal.-' ' 
This  submission  is  sometimes  referred 
to  as  the  Phase  2  submission.  Motor 
vehicle  emissions  budgets  can  be 
established  based  on  a  commitment  to 
adopt  the  measures  needed  for 
attainment  and  identification  of  the 
measures  needed.  Thus.  State 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
a  motor  vehicle  emissions  budget. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997,  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  the 
EPA  found  that  current  SIPs  in  22  States 
and  the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  1-hour  standard  because  they  did 
not  regulate  NOx  emissions  that 
significantly  contribute  to  ozone 
transport.  62  FR  60318  (Nov.  7,  1997). 
The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  State  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (Oct.  27, 
1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call.  Texas 
participated  in  the  OTAG  but  was  not 
included  in  the  SIP  call. 

3.  Time  Frame  for  Taking  Action  on 
Attainment  Demonstration  SIPs  for  10 
Serious  and  Severe  Areas 

The  States  generally  submitted  the 
SIPs  between  April  and  October  of  1998; 
some  States  are  still  submitting 
additional  revisions  as  described  below. 
Under  the  CAA,  EPA  is  required  to 


*  .Memorandum.  "Guidance  for  trnplemeoting  the 
1-Hour  Otone  and. Pre-Existing  PM  10  NAAQS." 
issued  DecemtieT  29.  1997.  A  copy  of  this 
metnorandum  may  lie  found  on  EPA's  web  site  at 
)ittp.//www  .epa.gov/ttn/oarpg/t1pgni.htnil. 

'  In  general,  a  commitment  for  severe  areas  to 
adopt  by  December  2000  the  control  measures 
necessary  for  attainmtml  and  ROP  plans  through  the 
attainment  year  applies  to  any  additional  measures 
necessary  for  attainment  that  were  not  otherwise 
required  to  b^  submitted  earlier  (For  example,  this 
memorandum  w,is  not  intended  to  allow  States  to 
delay  submission  of  mettsutes  required  under  the 
CAA.  such  as  inspection  and  maintenance  (1/M) 
programs  or  rBssonable  available  control  technology 
(ilACT)  regulations,  required  at  an  earlier  time.) 
Thus,  this  commitment  applies  to  any  control 
measures  or  emission  reductions  on  which  the  Stale 
relied  for  purposes  of  the  modeled  attainment 
demonstration-  To  the  extent  Houston  has  relied  on 
a  coimi  tmeni  to  submit  these  measures  bv 
Oecembw  2000.  EPA  is  proposing  a  conditional 
approval  of  the  arsa's  attainment  demonstration. 
Some  sevei«  areas  submitted  the  actual  adopted 
control  measures  and  are  not  relying  on  a 
commitment. 

The  EPA  recognizes  that  motor  vehicle  emissions 
budgets  can  be  established  from  the  items  listed  in 
the  Wilson  memorandum 


approve  or  disapprove  a  State's 
submission  no  later  than  18  months 
following  submission.  (The  statute 
provides  up  to  six  months  for  a 
completeness  determination  and  an 
additional  12  months  for  approval  or 
disapproval.)  The  EPA  believes  that  it  is 
important  to  keep  the  process  moving 
forward  in  evaluating  these  plans  and, 
as  appropriate,  approving  them.  Thus, 
in  today's  Federal  Register.  EPA  is 
proposing  to  take  action  on  the  10 
serious  and  severe  1-hour  ozone 
attainment  demonstration  SIPs  (located 
in  13  States  and  the  District  of 
Columbia)  and  intends  to  take  final 
action  on  these  submissions  over  the 
next  6-12  months.  The  reader  is  referrtjd 
to  individual  dates  in  this  document  for 
specific  information  on  actions  leading 
to  EPA's  final  rulemaking  on  these 
plans. 

4.  Options  for  Action  on  a  State's 
Attainment  Demonstration  SIP 

Depending  on  the  circumstances 
unique  to  each  of  the  10  area  SIP 
submissions  on  which  EPA  is  proposing 
action  today,  EPA  is  proposing  one  or 
more  of  these  types  of  approval  or 
disapproval  in  the  alternative.  In 
addition,  these  proposals  may  identify 
additional  action  that  will  be  necessary 
from  the  State. 

The  CAA  provides  for  EPA  to 
approve,  disapprove,  partially  approve 
or  conditionally  approve  a  State's  plan 
submission.  CAA  section  1 10(k).  ITie 
EPA  must  ftdly  approve  the  submission 
if  it  meets  the  attainment  demonstration 
requirement  of  the  CAA.  If  the 
submission  is  deficient  in  some  way, 
EPA  may  disapprove  the  submission.  In 
the  alternative,  if  portions  of  the 
submission  are  approvable,  EPA  may 
partially  approve  and  partially 
disapprove,  or  may  conditionally 
approve  based  on  a  commitment  to 
correct  the  deficiency  by  a  date  certain, 
which  can  be  no  later  than  one  year 
from  the  date  of  EPA's  final  conditional 
approval. 

"The  EPA  may  partially  approve  a 
submission  if  separable  parts  of  the 
submission,  standing  alone,  are 
consistent  with  the  CAA.  For  example, 
if  a  State  submits  a  modeled  attainment 
demonstration,  including  control 
measures,  but  the  modeling  does  not 
demonstrate  attainment,  EPA  could 
approve  the  control  measures  and 
disapprove  the  modeling  for  failing  to 
demonstrate  attainment. 

The  EPA  may  issue  a  conditional 
approval  based  on  a  State's  commitment 
to  expeditiously  correct  a  deficiency  by 
a  date  certain  that  can  be  no  later  than 
one  year  following  EPA's  conditional 
approval.  Such  commitments  do  not 


need  to  be  independently  enforceable 
because,  if  the  Stale  does  not  fulfill  its 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval.  For 
example,  if  a  State  commits  to  submit 
additional  control  measures  and  fails  to 
submit  them  or  EPA  determines  the 
State's  submission  of  the  control 
measures  is  incomplete,  the  EPA  will 
notify  the  State  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
submits  control  measures  that  EPA 
determines  are  complete  or  that  are 
deemed  complete,  EPA  will  determine 
through  rulemaking  whether  the  State's 
attainment  demonstration  is  fully 
approvable  or  whether  the  conditional 
approval  of  the  attainment 
demonstration  should  be  converted  to  a 
disapproval. 

Finally,  EPA  has  recognized  that  in 
some  limited  circiunstances,  it  may  be 
appropriate  to  issue  a  full  approval  for 
a  submission  that  consists,  in  part,  of  an 
enforceable  commitment.  Unlike  the 
commitment  for  conditional  approval, 
such  an  enforceable  commitment  can  be 
enforced  in  court  by  EPA  or  citizens.  In 
addition,  this  type  of  commitment  may 
extend  beyond  one  year  following  EPA's 
approval  action.  Thus.  EPA  may  accept 
such  an  enforceable  commitment  where 
it  is  infeasible  for  the  State  to 
accomplish  the  necessary  action  in  the 
short  term. 

B.  What  Are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  States  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  vrith  additional  evidence 
to  demonstrate  attainment.  •>  In  order  to 
have  a  complete  modeling 
demonstration  submission.  States 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

1.  Modeling  Requirements 

For  purposes  of  demoiistrating 
attainment,  the  CAA  requires  serious 
and  severe  areas  to  use  photochemical 
grid  modeling  or  an  analytical  method 
EPA  determines  to  be  as  effective.  The 
photochemical  grid  model  is  set  up 


*The  EPA  issued  guidance  oh  the  air  quality 
modeling  that  is  used  to  demonstrate  attainment 
with  the  1-hour  ozone  NAAQS  See  U.S.  EPA. 
Guideline  for  Kegutatorv  Applioilioa  of  the  Urban 
Airshed  Model.  EPA-450/4-91-013.  Duly  1991).  A 
copy  may  be  found  on  EPA's  web  site  at  htlp:// 
www.Bpa.gov/ttn/scram/  (file  name:  "DAMItEG"). 
See  also  U.S.  EPA.  Guidance  on  Use  of  Modeled 
Results  lo  DemGustrate  Attainment  of  the  Ozone 
NAAQS,  EPA-«54/B-^5-O07.  (June  1998)  A  copy 
may  be  found  on  EPA's  web  site  at  http:// 
www.epa.gov/ttn/Rctam/  (file  name;  "03TEST"). 
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using  meteorological  conditions 
conducive  to  the  formation  of  ozone. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability'  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attaiiunent  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  permitted  imder  certain 
conditions  by  EPA's  guidance.  When 
the  predicted  concentrations  are  above 
the  NAAQS.  an  optional  weight  of 
evidence  determination  which 
incorporates,  but  is  not  limited  to,  other 
analyses  such  as  air  quality  and 
emissions  trends  may  be  used  to  address 
imcertainty  inherent  in  the  application 
of  photochemical  grid  models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  State  must  develop  and  implement 
a  modeling  protocol.  'The  modeling 
protfx:ol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (State  and  locial  agencies. 
EPA  Regional  offices,  the  regulated 
commimity,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
State  must  select  air  pollution  days,  i.e.. 
days  in  the  past  with  bad  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  State  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  bo  modeled,  i.e.,  the  domain  size.  The 
domain  shoiJd  be  larger  than  the 
designated  nonattainment  area  to  reduce 
imcertainty  in  the  boundar>'  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
State  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  /Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  State  needs 


to  generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissioixs  inputs.  Finally,  the  Slate 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  tp  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model  predicted  1-hotir  daily 
maximum  concentrations  in  all  grid 
cells  for  the  attainment  year  to  the  level 
of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0. 1 24 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  States  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the  1- 
hour  ozone  NAAQS,  a  deterministic  test 
or  a  statistical  test. 

The  deterministic  test  requires  the 
State  lo  compare  predicted  1-hoiu-  daily 
maximimi  ozone  concentrations  for  each 
modeled  day ''  to  the  attainment  level  of 
0.124  ppm.  If  none  of  the  predictions 
exceed  0.124  ppm.  the  test  is  passed. 

'The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If, 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
very  e.xtTeme  day,  the  statistical  test 
provides  that  a  prediction  above  0.124 
ppm  up  (o  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  1-hour 
standard  allows  for  up  to  three  readings 
above  the  standard  over  a  three-year 
period  before  an  area  is  considered  to  be 
in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  1-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  1-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm,  0.130  ppm.  6.128  ppm 
and  0.122  ppm  is  attaining  the  standard 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  limit  generally 


'The  initial,  "'ramp-up"  days  for  each  episode  are 
excluded  from  this  determination. 


represents  the  maximum  ozone 
concentration  observed  at  a  l(x:ation  on 
a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  would 
be  expected  to  occur  no  more  than  an 
average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  imusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

2.  Additional  Analyses  Where  Modeling 
Fails  to  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
imcertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  day^ 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  N/VAQS  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination. 

Under  a  WOE  determination,  the  State  ^'_ 
can  rely  on  and  EPA  will  consider 
factors  such  as  other  modeled 
attainment  tests,  e.g  .  a  rollback 
analysis,  other  modeled  outputs,  e.g.. 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value: 
actual  observed  air  quality  trends: 
estimated  emissions  trentls:  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls:  and.  whether  thert? 
are  additional  control  measiures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  EPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attainment  lest  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attaiimient  test  is  from  being  passed,  the 
more  compelling  the  WOE  nwds  to  be. 
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The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertaintv-  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections.  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  mouitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed  in 
Section  C.6. 

C.  What  Is  the  Frame  Work  for 
Proposing  Action  on  the  Attainment 
Demonstration  SB's? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  must  be 
present  in  order  for  EPA  to  approve  or . 
conditionally  approve  the  1-hour 
attaiiunent  demonstration  SIPs.  These 
elements  are  listed  below  and  then 
described  in  detail. 

•  CAA  measures  and  measures  relied 
on  in  the  modeled  attainment 
demonstration  SIP.  This  includes 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  the  specific  area 
classification.  This  also  includes 
measures  that  may  not  be  required  for 
the  area  classification  but  that  the  State 
relied  on  in  the  SIP  submission  for 
attainment  and  ROP  plans  on  which 
EPA  is  proposing  to  take  action  on 
today. 

•  NOx  reductions  affecting  boundary 
conditions. 

•  A  motor  vehicle  emissions  budget 
which  can  be  determined  by  EPA  to  be 
adequate  for  conformity  purposes. 

•  Tier  2/Sulfur  program  benefits 
where  needed  to  demonstrate 
attainment.  Inclusion  of  reductions 
expected  from  EPA's  Tier  2  tailpipe  and 
low  sulfur-in-fuel  standards  in  the 
attaiiunent  demonstration  and  the  motor 
vehicle  emissions  budget. 

•  In  certain  areas,  additional 
measures  to  further  reduce  emissions  to 
support  the  attainment  test.  Additional 
measures  may  be  measures  adopted 
regionally  such  as  in  the  Ozone 
Transport  Region,  or  locally  (intrastate) 
in  individual  States. 

•  Mid-course  review.  An  enforceable 
commitment  to  conduct  a  mid-course 
review  and  evaluation  based  on  air 
quality  and  emission  trends.  The  mid- 
course  review  would  show  whether  the 
adopted  control  measures  are  sufficient 
to  reach  attainment  by  the  area's 
attainment  date,  or  that  additional 
control  measures  are  necessary. 


I .  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  States  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification. 
Since  these  10  serious  and  severe  areas 
need  to  achieve  substantial  reductions 
from  their  1990  emissions  levels  in 
order  to  attain,  EPA  anticipates  that 
these  areas  need  all  of  the  measures 
required  under  the  CAA  to  attain  the  1- 
hour  ozone  NAAQS. 

In  addition,  the  States  may  have 
included  control  measures  in  its 
attainment  strategy  that  are  in  addition 
to  measures  required  in  the  CAA.  (For 
serious  areas,  these  should  have  already 
been  identified  and  adopted,  whereas 
severe  areas  have  until  December  2000 
to  submit  measures  necessary  to  achieve 
ROP  through  the  attaiimient  year  and  to 
attain.)  For  purposes  of  fully  approving 
the  State's  SIP.  the  State  will  need  to 
adopt  and  submit  all  VOC  and  NOx 
controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  following  tables  present  a 
sununary  of  the  CAA  requirements  that 
need  to  be  met  for  each  serious  and 
severe  nonattainment  area  for  the  1-hour 
ozone  NAAQS.  These  requirements  are 
specified  in  section  182  of  the  CAA. 
Information  on  more  meastu'es  that 
States  may  have  adopted  or  relied  on  in 
their  current  SIP  submissions  is  not 
shown  in  the  tables.  The  EPA  will  need 
to  take  final  action  approving  all 
measures  relied  on  for  attainment, 
including  the  required  ROP  control 
mea.sures  and  target  calculations,  before 
EPA  can  issue  a  final  full  approval  of 
the  attainment  demonstration  as 
meeting  CAA  section  182(c)(2)  (for 
serious  areas)  or  (d)  (for  severe  areas). 

CAA  Recxjirements  for  Serious 
Areas 

— NSR  tor  VOC  and  NOx".  including  an  off- 
set raUo  of  1.2:1  and  a  ma)or  VOC  and 
NOx  source  culoH  ot  50  Ions  per  year  (Ipy) 

—Reasonable  Availatile  Control  Technology 
(RACT)  for  VOC  and  NOx" 

—Enhanced  Inspection  and  Maintenanca  (1/ 
M)  program 

—15%  volatile  organic  compound  (VOC) 
plans 

— Emissions  inventory 

— Emission  statements 

— Attainment  demonstration 

—9  percent  ROP  plan  through  1999 

— Clean  fuels  program  or  sut)sttlute 

—Enhanced  monitoring — Phdochamlcal  As- 
sessment Monitoring  Statiora  (PAMS) 


CAA  REQUIREMENTS  FOR  SERIOUS 

AREAS — Continuecl 

—Stage  II  vapor  recovery 

"Areas  thai  are  currently  attaining  the 
standard  or  can  demonstrate  Ihat  NOx  con- 
trols are  not  needed  can  request  a  NOx  waiv- 
er under  section  182(0.  Houston/Galveston 
Area  is  not  such  an  area. 

CAA  Requirements  for  Severe 
Areas 

— All  of  the  nonattainment  area  requirements 

tor  serious  areas 
— NSR,  Including  an  offset  ratio  of  1,3:1  and 

a  major  VOC  and  NOx  source  cutoff  of  25 

Ions  per  year  (tpy) 
— Reformulated  gasoline 
— 9%  ROP  plan  through  attainment  year 
—Measures  to  oHsel  VMT  growth 
— Requirement  for  fees  for  major  sources  for 

failure  to  attain 

2.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

The  EPA  completed  final  rulemaking 
on  the  NOx  SIP  call  on  October  27, 
1998,  which  required  States  to  address 
transport  of  NOx  and  ozone  to  other 
States.  To  address  transport,  the  NOx 
SIP  call  estabUshed  emissions  budgets 
for  NOx  that  23  jurisdictions  were 
required  to  show  they  would  meet 
through  enforceable  SIP  measiues 
adopted  and  submitted  by  September 
30,  1999.  The  NOx  SIP  call  is  intended 
to  reduce  emissions  in  upwind  States 
that  significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
States  must  regulate  nor  did  EPA  limit 
the  States'  choices  regarding  where  to 
achieve  the  emission  reductions. 
Subsequently,  a  throe-judge  panel  of  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
staying  the  portion  of  the  NOx  SIP  call 
rule  requiring  States  to  submit  rules  by 
September  30,  1999. 

The  NOx  SIP  call  rule  establishes 
budgets  for  the  States  in  which  nine  of 
the  nonattainment  areas  for  which  EPA 
is  proposing  action  today  are  located. 
The  nine  areas  are:  Greater  Connecticut, 
Springfield,  MA,  New  York-North  New 
Jersey-Long  Island  (NY-NJ-CT), 
Baltimore,  MD,  Philadelpbia- 
Wihnington-Trenton  (PA-NJ-DE-MD), 
Metropolitan  Washington,  D.C.  (DC- 
MD-VA),  Atlanta,  GA.  Milwauiee- 
Racine  WI,  and  Chicago-Gary-Lake 
County  (DL-IN). 

Emission  reductions  that  will  be 
achieved  through  EPA's  NOx  SIP  call 
will  reduce  the  levels  of  ozone  and 
ozone  precursors  entering 
nonattaliunent  areas  at  their  boimdaries. 
For  purposes  of  developing  attainment 
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demonstrations.  States  define  local 
modeling  domains  that  include  both  the 
nonattaiimient  area  and  nearby 
surrounding  areas.  The  ozone  levels  at 
the  boundary  of  the  local  modeling 
domain  are  reflected  in  modeled 
attaiimient  demonstrations  and  are 
referred  to  as  boundary  conditions.  With 
the  exception  of  Houston,  the  1-houi 
attainment  demonstrations  on  which 
EPA  is  proposing  action  have  relied,  in 
part,  on  the  NOx  SIP  Call  reductions  for 
purposes  of  determining  the  boundary 
conditions  of  the  modeling  domain. 
Emission  reductions  assumed  in  the 
attainment  demonstrations  are  modeled 
to  occur  both  within  the  State  and  in 
upwind  States:  thus,  intrastate 
reductions  as  well  as  reductions  in  other 
States  impact  the  boundary  conditions. 
Although  the  court  has  indefinitely 
stayed  the  SIP  submission  deadline,  the 
NOx  SIP  Call  rule  remains  in  effect. 
Therefore,  EPA  believes  it  is  appropriate 
to  allow  Slates  to  continue  to  assume 
the  reductions  Itom  the  NOx  SIP  call  in 
areas  outside  the  local  1-hour  modeling 
domains.  If  States  assume  control  levels 
and  emission  reductions  other  than 
those  of  the  NOx  SIP  call  within  their 
State  but  outside  of  the  modeling 
domain.  States  must  also  adopt  control 
measures  to  achieve  those  reductions  in 
order  to  have  an  approvable  plan. 

Accordingly,  States  in  which  the 
nonattainment  areas  are  located  will  not 
be  required  to  adopt  measures  outside 
the  modeling  domain  to  achieve  the 
NOx  SIP  call  budgets  prior  to  the  time 
that  all  States  are  required  to  comply 
with  the  NOx  SIP  call.  If  the  reductions 
from  the  NOx  SIP  call  do  not  occur  as 
planned,  States  will  need  to  revise  their 
SIPs  to  add  additional  local  measures  or 
obtain  interstate  reductions,  or  both,  in 
order  to  provide  sufficient  reductions 
needed  for  attaiiunent. 

As  provided  in  section  1  above,  any 
controls  assumed  by  the  State  inside  the 
local  modeling  domain  ■  for  purposes  of 
the  modeled  attainment  demonstration 
must  be  adopted  and  submitted  as  pari 
of  the  State's  1  -hour  attaiiunent 
demonstration  SIP.  It  is  only  for 
reductions  occurring  outside  the  local 
modeling  domain  that  States  may 
assume  implementation  of  NOx  SIP  call 


measures  and  the  resulting  boundary 
conditions. 

3.  Motor  Vehicle  Emissions  Budget 

The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  this 
emissions  level,  when  considered  with 
emissions  from  all  other  sources,  is 
consistent  with  attainment.  The 
estimate  of  motor  vehicle  emissions  is 
used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP,  as  described  by  CAA  section 
176(c)(2)(A).  For  transportation 
conformity'  purposes,  the  estimate  of 
'  motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demonstration  SIP.  .\  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment. 

The  EPA  has  determined  that  except 
for  the  Western  MA  (Springfield) 
attainment  demonstration  SIP.  the 
motor  vehicle  emission  budgets  for  all 
areas  in  today's  proposals  are 
inadequate  or  missing  from  the 
attainment  demonstration  Therefore, 
EPA  is  proposing  to  disapprove  the 
attainment  demonstration  SIPs  for  those 
nine  areas  if  the  States  do  not  submit 
motor  vehicle  emissions  budgets  that 
EPA  can  find  adequate  by  May  31 , 
20(M).'  In  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May. 
States  should  submit  a  budget  no  later 
than  December  31, 1999.1°  If  an  area 
does  not  have  a  motor  vehicle  emissions 
budget  that  EPA  can  determine  adequate 
for  conformity  purposes  by  May  31 , 
2000,  EPA  plans  to  take  final  action  at 
that  time  disapproving  in  full  or  in  part 
the  area's  attainment  demonstration. 
The  emissions  budget  should  reflect  all 
the  motor  vehicle  control  measures 
contained  in  the  attainment 
demonstration,  i.e.,  measures  already 


■  For  ttifl  purposes  of  tiiis  docuoMDt,  "local 
modeling  domain"  is  typically  an  lutwn  scale 
domain  with  borizontal  dimensiODS  lais  than  about 
300  km  oa  a  side,  borizontal  grid  rasolution  less 
tbu  or  a({ual  to  5  x  5  lun  or  finer.  The  domain  is 
large  enough  to  ensure  that  emissions  occurring  at 
8  am  in  the  domain's  center  are  still  within  the 
domain  at  8  pm  the  same  day.  If  rociiculation  of  the 
nonattainment  area's  previous  day's  enussions  is 
believed  to  contribute  to  an  observed  problem,  the 
domain  is  large  enough  to  characterize  this. 


"  For  severe  areas,  EPA  will  delerminc  tiie 
adequacy  of  the  emissions  budgets  associated  with 
the  posl-1999  ROP  plans  once  the  Stales  submit  the 
target  calculations,  which  are  due  uo  later  than 
December  2000. 

■°  A  final  budget  is  preferred;  but.  if  the  State 
public  process  is  not  yet  complete,  then  a  draft 
budget  for  public  bearing  may  be  submitted.  The 
adequacy  process  generally  takes  at  least  90  flays. 
Therefore,  in  order  for  EP.^  to  complata  the 
adequacy  process  no  later  than  the  end  of  May.  EPA 
must  have  by  February  15.  2000.  the  final  budget 
or  a  draft  that  is  substantially  similar  to  what  the 
Anal  budget  will  be.  The  SUte  must  submit  the  final 
budget  by  April  IS.  2000. 


adopted  for  the  nonattainment  area  as 
well  as  those  yet  to  be  adopted. 

4,  ller  2/Sulfur  Program  Benefits 

On  May  13.  1999,  EPA  published  a 
Notice  of  Proposed  Rulemaking 
proposing  a  major,  comprehensive 
program  designed  to  significantly 
reduce  emissions  from  passenger  cars 
and  light  trucks  (including  sport-utility- 
vehicles,  minivans,  and  pickup  trucks) 
and  to  reduce  sulfur  in  gasoline.  Under 
the  proposed  program,  automakers 
would  produce  vehicles  designed  to 
have  very  low  emissions  when  operated 
on  low-sulfur  gasoline,  and  oil  refiners 
would  provide  that  cleaner  gasoline 
nationwide  The  EPA  subsequently 
issued  two  supplemental  notices.  64  FR 
35112  Oune  30, 1999):  64  FR  S7B27 
(October  27, 1999). 

These  notices  provide  t-hour  ozone 
modeling  and  monitoring  information 
that  support  EPA's  belief  that  the  Tier 
2/Sulfur  program  is  necessary  to  help 
areas  attain  the  1-hour  NAAQS.  Under 
the  proposed  rule.  NOx  and  VOC 
emission  reductions  (as  well  as  other 
reductions  not  directly  relevant  for 
attainment  of  the  1-hour  ozone 
standard)  would  occur  beginning  in  the 
2004  ozone  season  although  incentives 
for  early  compliance  by  vehicle 
manufacturers  and  refiners  will  likely 
result  in  some  reductions  prior  to  2004. 
Nationwide,  the  Tier  2/Sulfur  program 
is  projetrted  to  result  in  reduc:tion5  of 
approximately  800,000  tons  of  NOx  per 
year  by  2007  and  1,200,000  tons  by 
2010. 

In  the  October  27.  1999,  supplemental 
notice,  EPA  reported  in  Table  1  that 
EPA's  regional  ozone  modeling 
indicated  that  1 7  metropolitan  areas  for 
which  the  1-hour  standard  applies  ntsed 
the  Tier  2/Sulfur  program  reductions  to 
help  attain  the  1-bour  ozone  standard. 
The  Houston  area  is  included  on  that 
list. 

The  EPA  issued  a  memorandum  that 
provides  estimates  of  the  emissions 
reductions  associated  with  the  Tier  2/ 
Sulfur  program  proposal."  The 
memorandum  provides  the  NOx  and 
VOC  tonnage  benefits  for  the  Tier  2/ 
Sulfur  program  in  2007  on  a  county-by- 
county  Ijasis  lor  all  counties  within  the 
10  serious  and  severe  nonattainment 
areas  for  which  EPA  is  proposing  to  take 
action  today  and  the  21)05  tonnaga 


' '  Memorandum.  "l-Hour  Cizooe  .Anainwant 
Demonstrations  and  Tier  2/Sulfur  Rulemaking" 
from  Lydia  Wegman.  Office  of  Air  Quality  P!anQin£ 
and  Standards  and  Menylin  Zaw-Mon,  Office  of 
Mobile  Sources  to  the  Air  Division  Oiieclorv. 
Regions  1-Vl,  issued  November  8. 1999.  A  copy  of 
this  memonuidum  may  be  found  on  EPA's  web  site 
at  http://www^po,g(Hf/oau/tiun»p/tnqcoafJitm. 


70S54 


Federal  Regigter / Vol.  64,  No.  241  / Thursday.  December  16.  1999 /Proposed  Rules 


benefits  for  the  Tier  2/Sulfur  program 
for  each  county  for  three  areas. 

The  EPA  also  issued  a  memoranduin 
which  explains  the  connection  between 
the  Tier  2/Sulfur  program,  motor 
vehicle  emissions  budgets  for 
conformity  determinations,  and  timing 
for  SIP  revisions  to  account  for  the  Tier 
2/Sulfur  program  benefit. '  -  This 
memorandum  explains  that  conformity 
analyses  in  serious  and  severe  ozone 
nonattaioment  areas  can  begin 
including  Tier  2/Sulfur  program 
benefits  once  EPA's  Tier  2  rule  is 
promulgated,  provided  that  the 
attainment  demonstration  SIPs  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2  benefits.  For 
areas  that  require  all  or  some  portion  of 
the  Tier  2  benefits  to  demonstrate 
attainment  but  have  not  yet  included 
the  benefits  in  the  motor  vehicle 
emissions  budgets,  EPA's  adequacy 
finding  will  include  a  condition  that 
conformity  determinations  may  not  take 
credit  for  Tier  2  until  the  SIP  budgets 
are  revised  to  reflect  Tier  2  benefits.  See 
EPA's  memorandum  for  more 
information. 

For  the  New  York-North  New  Jersey- 
Long  Island  area,  Philadelphia- 
Wilmington-Trenton,  Baltimore,  Atlanta 
and  Houston/Galveston  nonattainment 
areas,  the  EPA  is  proposing  to  determine 
that  additional  emission  reductions 
beyond  thfise  provided  by  the  SIP 
submission  are  necessary  for  attainment. 
With  the  exception  of  the  Atlanta 
nonattainment  area,  a  portion  of  that 
reduction  will  be  achieved  by  EPA's 
Tier  2/Sulfur  program,  which  EPA 
expects  to  finalize  shortly.  In  the  case  of 
the  Houston/Galveston  area,  Texas  has 
already  included  a  preliminary  estimate 
of  the  reductions  for  Tier  U  in  their  air 
quality  modeling  in  the  November  15, 
1999  supplemental  SIP  submissioiS.  Our 
preliminary  analysis  of  Texas' 
November  15.  1999  submission 
indicates  that  further  additional 
emission  reductions  beyond  Tier  II  will 
be  necessary  for  the  area  to  attain. 

States  that  need  to  rely  in  whole  or  in 
part  on  the  Tier  2  benefits  to  help 
demonstrate  attainment  will  need  to 
adjust  the  demonstration  for  their  SIP 
submission,  emission  inventories  and 
motor  vehicle  emissions  budgets  to 
include  the  Tier  2/Sulfur  program 
reductions  in  order  for  EPA  to  approve 
the  SIP  submittal.  The  submittal 
requirement  including  the  analysis  to 


'-  Memorandum.  "Cuidaace  OD  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ojtona  Attainment 
DemonstratioQs."  frotn  Merrv'iin  Zaw-Mon,  Office 
of  Mobile  Sources,  to  Air  Oi\-i.sion  Directors, 
RegiDns  I-VI.  issued  November  3.  1999.  A  copy  of 
tjiis  memoTBodum  may  be  found  on  EPA's  web  site 
at  http://www.0pa.gov/oins/traMp/tTaqconf.htm. 


make  that  submission  is  described  in 
the  two  memoranda  cited.  States  may 
use  the  tonnage  benefits  and  guidance 
in  these  memoranda  to  tnake  these 
adjustments  to  the  SIP  submission  and 
motor  vehicle  emission  budgets.  The 
EPA  encourages  States  to  submit  these 
SIP  revisions  by  December  31 ,  1999  to 
allow  EPA  to  include  them  in  the  motor 
vehicle  emissions  budget  adequacy 
determinations  which  need  to  be 
completed  by  May  31,  2000. 
Alternatively,  these  revisions  should  be 
submitted  by  July  2000  for  serious 
nonattainment  areas,  as  EPA  anticipates 
completing  rulemaking  on  these  SIPs  in 
the  fall  of  2000.  For  severe 
nonattainment  areas,  these  revisions 
should  be  submitted  by  December  31. 
2000, 

A  number  of  areas  for  which  the  EPA 
is  not  proposing  to  determine  that 
additional  emission  reductions  beyond 
those  provided  by  the  SIP  submission 
are  necessary  for  attainment  will  be 
taking  a  partial  credit  for  Tier  2  when 
they  use  credit  from  national  low 
emissions  vehicles  (NLEV)  in  their 
attainment  demonstration.  These 
nonattainment  areas  are  the  Milwaukee- 
Racine,  Chicago-Gary-Lake  Cotmty  and 
Metropolitan  Washington,  DC.  areas.  By 
regidation,  the  NLEV  standards  do  not 
extend  beyond  the  2003  model  year 
unless  EPA  promulgates  Tier  2  vehicle 
standards  at  least  as  stringent  as  the 
NLEV  standards.  See  40  CFR  86.1701- 
99(c).  Thus,  the  emission  reductions 
relied  upon  from  2004  and  later  model 
year  NLEV  vehiijles  will  actually  be  due 
to  the  promulgation  of  the  Tier  2 
standards,  either  through  the  extension 
of  the  NLEV  program  or  a  portion  of  the 
reduction  from  vehicles  meeting  the 
Tier  2  standards. 

Like  all  the  other  SIPs  that  rely  on 
Tier  2  reductions  in  order  to 
demonstrate  attainment,  the  attainment 
demonstrations  for  the  Milwaukee- 
Racine,  Chicago-Gary-Lake  County  and 
Metropolitan  Washington,  DC.  areas 
must  be  revised  to  estimate  the  effects 
of  Tier  2  according  to  our  policy  before 
EPA  can  take  final  action  approving 
such  attainment  demonstrations.  Until 
the  SIPs  are  revised  to  include  full  Tier 
2  credit,  EPA  can  determine  by  May  31, 
2000  that  a  motor  vehicle  emissions 
budget  is  adequate  if  the  budget  would 
be  otherwise  adequate.  No  conditions 
need  be  placed  on  such  adequacy 
determinations  since  the  budgets  in 
such  SIPs  already  include  reductions 
equivalent  to  the  amount  of  emission 
reductions  the  areas  will  be  relying  on 
from  Tier  2  by  virtue  of  the  NLEV 
reductions  included  in  the  budgets. 

a.  Revisions  to  the  Motor  Vehicle 
Emissions  Budget  and  the  Attainment 


Demonstration  When  EPA  Issues  the 
MOBILES  Model.  Within  one  year  of 
when  EPA  issues  the  M0BILE6  model 
for  estimating  mobile  source  emissions 
which  takes  into  account  the  emissions 
benefit  of  EPA's  Tier  2/Sulfur  program. 
States  will  need  to  revise  their  motor 
vehicle  emissions  budgets  in  their 
attainment  demonstration  SIPs  if  the 
Tier  2/Sulfur  program  is  necessary  for 
attainment.  In  addition,  the  budgets  will 
need  to  be  revised  using  MOBILE6  in 
those  areas  that  do  not  need  the  Tier  2/ 
Sulfur  program  for  attainment  but 
decide  to  include  its  benefits  in  the 
motor  vehicle  emissions  budget  anyway. 
The  EPA  will  work  with  States  on  a 
case-by-case  basis  if  the  new  emission 
estimates  raise  issues  about  the 
sufficiency  of  the  attainment 
demonstration. 

States  described  in  the  paragraph 
above  will  need  to  submit  an 
enforceable  commitment  in  the  near 
term  to  revise  their  motor  vehicle 
emissions  budget  within  one  year  afier 
EPA's  release  of  MOBILE6.  This 
commitment  should  be  submitted  to 
EPA  along  with  the  other  commitments 
discussed  elsewhere  in  this  notice,  or 
alternatively,  as  part  of  the  SIP  revision 
that  modifies  the  motor  vehicle 
emission  inventories  and  budgets  to 
include  the  Tier  2/Sulfur  program 
benefits  needed  in  order  for  EPA  to 
approve  the  SIP  submittal.  '^ 

5.  Additional  Measures  To  Further 
Reduce  Emissions 

The  EPA  is  proposing  to  find  that  the 
attainment  demonstrations  for  New 
York-North  New  Jersey-Long  Island; 
Baltimore;  Philadelphia-Wilmington- 
Trenton;  Houston-Galveston-Brazoria 
and  Atlanta,  even  considering  the  Tier 
ll/Sulfur  program  reductions  and  the 
WOE,  will  not  achieve  attainment 
without  the  application  of  additional 
emission  control  measures  to  achieve 
additional  emission  reductions.  Oui 
proposal  for  Houston  is  based  on  a 
preliminary  analysis  of  the  Houston 
November  15,  1999  submission  which 
indicates  even  considering  Tier  Il/Sulfur 
program  reductions  and  WOE,  sufficient 
measures  have  not  been  identified  to 
achieve  attainment.  The  EPA  is  also 
proposing  to  find  that  additional 
emission  control  meastuBs  are  needed 
for  the  Atlanta  area.  Thus,  for  each  of 


' '  For  purpoees  of  conformity,  ttie  State  needs  a 
commitment  that  has  been  suliject  to  public 
hearing.  If  the  State  has  submitted  a  commitment 
that  has  been  subfect  to  public  hearing  and  that 
provides  for  the  adoption  of  all  measures  necessary 
for  anainmont,  the  State  should  submit  a  letter  prior 
to  December  31 .  19W.  amending  the  commitment 
to  include  the  revision  of  the  budget  aAcr  the 
release  of  MOBILES. 
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these  areas,  EPA  has  identified  specific 
tons  per  day  emissions  of  NOx  and/ or 
VOC  that  must  be  reduced  through 
additional  control  measures  in  order  to 
demonstrate  attainment  and  to  enable 
EPA  to  approve  the  demonstration.  The 
need  for  additional  emission  reductions 
is  generally  based  on  a  lack  of  sufficient 
compelling  evidence  that  the 
demonstration  shows  attainment  at  the 
current  level  of  adopted  or  planned 
emission  controls. 

The  method  used  by  EPA  to  calculate 
the  amount  of  additional  reductions  is 
described  in  a  technical  support 
dixiument  for  this  proposed  rule. 
Briefly,  the  method  makes  use  of  the 
relationship  between  ozone  and  its 
precursors  (VOC  and  NOx)  to  identify 
additional  reductions  that,  at  a 
minimum,  would  bring  the  model 
predicted  futiue  ozone  concentration  to 
a  level  at  or  below  the  standard.  The 
relationship  is  derived  by  comparing 
changes  in  either  (1)  The  model 
predicted  ozone  to  changes  in  modeled 
emissions  or  (2)  in  observed  air  quality 
to  changes  in  actual  emissions. 

The  EPA  is  not  requesting  that  States 
perform  new  photochemical  grid 
modeling  to  assess  the  full  air  quality 
impact  of  the  additional  measures  that 
would  be  adopted.  Rather,  as  described 
above,  one  of  the  factors  that  EPA  can 
consider  as  part  of  the  WOE  analysis  of 
the  attainment  demonstration  is 
whether  there  will  be  additional 
emission  reductions  anticipated  that 
were  not  modeled.  Therefore,  EPA  will 
consider  the  reductions  from  these 
additional  measures  as  part  of  the  WOE 
analysis  if  the  State  adopts  the  measures 
or,  as  appropriate,  submits  an 
enforceable  commitment  to  adopt  the 
measures. 

As  an  initial  matter,  for  areas  that 
need  additional  measures,  the  State 
must  submit  a  commitment  to  adopt 
additional  control  measures  to  meet  the 
level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment. 
For  purposes  of  conformity,  if  the  State 
submitted  a  commitment,  which  has 
been  subject  to  public  hearing,  to  adopt 
the  control  measures  necessary  for 
attainment  and  ROP  through  the  area's 
attainment  date  in  conformance  with 
the  December  1997  Wilson  policy,  the 
State  will  not  need  an  additional 
commitment  at  this  time.  However,  the 
state  will  need  to  amend  its 
commitment  by  letter  to  provide  two 
things  concerning  the  additional 
measures. 

First,  the  State  wUl  need  to  identify  a 
list  of  potential  control  measures  (from 
which  a  set  of  measures  could  be 
selected)  that,  when  implemented, 
would  be  expected  to  provide  sufficient 


additional  emission  reductions  to  meet 
the  level  of  reductions  that  EPA  has 
identified  as  neces5ar>'  for  attainment. 
.States  need  not  commit  to  adopt  any 
specific  measures  on  their  list  at  this 
time,  but  if  they  do  not  do  so.  they  must 
identify  sufficient  additional  emission 
reductions  to  attain  the  standard  with 
the  submitted  motor  vehicle  emissions 
budget.  These  measures  may  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  coidd  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  (See 
memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attainment  Demonstrations. " 
from  Merrylin  Zaw-Mon.  Office  of 
Mobile  Sources,  to  Air  Division 
Directors,  Regions  1-VI  '■".)  States  may, 
of  course,  select  control  measures  that 
do  impose  limits  on  highway 
construction,  but  if  they  do  so.  they 
must  revise  the  budget  to  reflect  the 
effects  of  specific,  identified  measures 
that  were  either  committed  to  in  the  SIP 
or  were  actually  adopted.  Otherwise. 
EPA  could  not  conclude  that  the 
submitted  motor  vehicle  emissions 
budget  would  be  providing  for 
attainment,  and  EPA  could  not  find  it 
adequate  for  conformity  purposes. 

Second,  the  letter  should  provide  that 
the  State  will  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
that  includes  the  effects,  if  any,  of  the 
measure  or  measures  that  are  ultimately 
adopted  when  those  measures  are 
submitted  as  SIP  revisions  should  any  of 
the  measures  pertain  to  motor  vehicles. 

For  purposes  of  approving  the  SIP.  the 
State  will  need  an  enforceable 
commitment  that  identifies  the  date  by 
which  the  additional  measures  will  be 
submitted,  identifies  the  percentage 
reductions  needed  of  VOC  and  NOx, 
and  provides  that  the  State  will 
recalculate  and  submit  a  revised  motor 
vehicle  emissions  budget  that  includes 
the  effects,  if  any,  of  the  measure  or 
meastu'es  that  are  ultimately  adopted 
when  these  measures  are  submitted  as 
SIP  revisions  should  any  of  the 
measures  pertain  to  motor  vehicles.  To 
the  extent  the  State's  current 
commitment  does  not  include  one  of  the 
above  items  or  to  the  extent  that  a  State 
plans  to  revise  one  of  the  above  items 
in  an  existing  commitment,  the  Stale 
will  need  a  new  public  hearing. 

Texas  already  provided  in  its  May  18, 
1998  submission  an  enforceable 


'^Memorandum.  "Cuidancs  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone  Anainment 
Deroonstrations".  from  Meirylin  Zaw-Mon.  Office 
of  Mobile  Sources,  to  Air  tKvision  Dirvctors. 
Regions  I-VI.  issued  November  3,  1999.  A  copy  of 
this  memorandum  may  be  found  on  EPA's  web  site 
at  http://www.epa.gov/oms/transp/traqCQnf.btm. 


commitment  to  adopt,  by  December  31 . 
2000,  all  measures  necessary  for 
attainment  in  Houston  without 
identifying  any  specific  measure.  This 
commitment  was  reaffirmed  in  the 
November  15.  1999  submission  with 
specific  measures  identified  and 
modeled.  Unfortunately,  the  measures 
identified  in  the  November  15,  1999 
submission  were  not  sufficient  to 
demonstrate  attainment.  Therefore. 
Texas  needs  to  send  a  list  of  additional 
measures  beyond  those  identified  in  the 
November  15. 1999  submission  that  can 
be  used  to  achieve  the  adilitional 
reductions  needed  to  achieve 
attaiiunent.  if  Texas  determines  that  it 
needs  additional  time  beyond  December 
31 .  2000  to  adopt  some  or  all  of  the 
additional  measures  not  identified  in 
the  November  15,  1999  submission,  it 
roust  submit  an  enforceable 
commitment  to  adopt  these  measures  by 
a  date  certain  that  is  as  expeditiously  as 
practicable.  Moreover,  the  commitment 
must  specif)'  the  necessar>'  additional 
percentage  reduction.  The  EPA  will 
work  with  Texas  on  what  constitutes  an 
expeditious  schedule  for  adoption. 

a.  Guidance  on  Additional  Control 
Measures.  Much  progress  has  been 
made  over  the  past  25  years  to  reduce 
VOC  emissions  and  over  the  past  9  years 
to  reduce  NOx  emissions.  Many  large 
sources  have  been  controlled  to  some 
extent  through  RACT  rules  or  other 
emission  standards  or  limitations,  such 
as  maximum  achievable  control 
technology  (MACT).  new  sotuce 
performance  standards  (NSPS)  and  the 
emission  control  requirements  for 
NSR — lowest  achievable  emissions  rate 
(LAER)  and  best  achievable  control 
technology  (BACT).  However,  there  may 
be  controls  available  for  sources  that 
have  not  yet  been  regulated  as  well  as 
additional  means  for  achieving 
reductions  from  sources  that  have 
already  been  regulated.  The  EPA  has 
prepared  a  report  to  assist  States  in 
identifying  additional  measures.  This 
report  is  called  "Serious  and  Severe 
Ozone  Nonattainment  Areas: 
Information  on  Emissions,  Control 
Measures  Adopted  or  Planned  and 
Other  Available  Control  Measures".  The 
purpose  of  this  report  is  to  provide 
information  to  State  and  local  agencies 
to  assist  them  in  identifying  adilitional 
control  measures  that  can  be  adopted 
into  their  SIPs  to  support  the  attainment 
demonstrations  for  the  serious  and 
severe  nonattainment  areas  under 
consideration.  This  report  has  been 
added  to  the  record  for  this  proposal. 

In  Summary,  the  report  provides 
information  in  four  areas.  First,  the 
report  contains  detailed  information  on 
emissions  for  ozone  preciusor  emissions 
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of  NOx  and  VCX:s.  This  inventory  data 
gives  an  indication  of  where  the  major 
emissions  are  coming  from  In  a 
particular  geographic  area  and  may 
indicate  where  it  will  be  profitable  to 
look  for  further  reductions.  Second,  the 
report  contains  information  on  control 
measures  for  emission  sources  of  NOx 
and  VOC  (including  stationary,  area  and 
mobile  source  measures)  for  which 
controls  may  not  have  been  adopted  by 
many  jiuisdictions.  This  would  include 
many  measures  listed  among  the  control 
measures  EPA  considered  when 
developing  the  Regulatory  Impact 
Analysis  (RIA)  for  promulgation  of  the 
8-hour  ozone  NAAQS.  Third,  the  report 
includes  information  on  standards  EPA 
has  issued  for  the  NSPS  and  MACT 
programs  as  well  as  information  on 
alternative  control  techniques  (ACT) 
documents.  This  may  be  useful  to  States 
who  may  already  specify  emission 
limits  on  existing  source  categories  to 
which  NSPS  and  MACT  for  new  sources 
apply,  but  the  current  RACT  level  of 
control  for  these  existing  sources  may 
not  match  the  level  specified  in  the 
NSPS  or  MACT  standards  for  new 
sources  or  sources  which  emit 
hazardous  air  pollutants.  Finally,  the 
report  includes  information  on  the 
control  measures  not  already  covered 
elsewhere  that  Slates  have  adopted,  or 
have  proposed  to  adopt  at  the  date  of 
the  report,  into  their  SIPs.  Comparison 
of  information  on  measures  already 
adopted  into  others'  SIPs  may  help 
inform  States  about  reductions  that  may 
be  available  from  their  sources  whose 
emissions  are  currently  not  regulated. 
Another  source  of  information  is  the 
BACT  and  LAER  determinations  that 
States  have  made  for  individual  new 
sources.  Information  on  BACT/LAER 
determinations  is  available  through 
EPA's  RACT/BACT/LAER 
Clearinghouse  (RBLC)  which  may  be 
accessed  on  EPA's  web  site  on  the 
internet  at  the  following  address: 
www.epa.gov/ttn/catc/. 

The  ACT  documents  for  VOC  and 
NOx  are  valuable  because  EPA  has  not 
issued  control  technique  guidelines 
(CTGs)  that  specify  the  level  of  RACT 
for  several  categories  of  sources.  For 
some  of  these  source  categories,  EPA 
has  prepared  ACT  documents  which 
describe  various  control  technologies 
and  associated  costs  for  reducing 
emissions.  While  States  were  required 
to  adopt  RACT  for  major  sources  within 
these  source  categories,  the  ACT 
documents  may  identify  an  additional 
level  of  control  for  regulated  sources  or 
may  provide  control  options  for  non- 
major  sources  within  these  source 
categories.  States  are  free  to  evaluate  the 
various  options  given  and  use  the 


residts  to  assist  in  formulating  their  own 
regulations. 

The  EPA  report  lists  the  various 
sources  EPA  used  to  develop  the  lists  of 
additional  measures.  These  sources 
include  an  EPA  draft  control  measure 
data  base.  State  and  Territorial  Air 
Pollution  Administrators  and  the 
Association  of  Local  Air  Pollution 
Control  Official's  (STAPPA/ALAPCO's) 
books  "Controlling  Nitrogen  Oxides 
under  the  Clean  Air  Act:  A  Menu  of 
Options",  and  "Meeting  the  15-Percent 
Rate-of-Progress  Requirement  Under  the 
Clean  Air  Act:  A  Menu  of  Options", 
California's  ozone  SIP  for  the  South 
Coast  and  various  ACT  documents. 

There  is  one  control  approach  which 
bears  special  mention  because  it  is 
broader  in  application  than  any  one 
specific  control  measure.  This  is  the 
approach  of  "cap  and  trade  "  In  this 
approach,  a  cap  is  placed  on  emissions, 
and  existing  sources  are  given  emission 
allotments.  Under  a  declining  cap, 
emissions  would  be  decreased  each 
year.  Sources  may  over-control  and  sell 
part  of  their  allotments  to  other  sources 
which  under-control.  Overall,  the 
percentage  decrease  in  emissions  is 
maintained,  but  the  reductions  are  made 
where  they  are  most  economical.  A  cap 
and  trade  program  has  been  in  operation 
in  the  South  Coast  Air  Quality 
Management  District  in  California  since 
about  1992. 

The  State  of  Illinois  has  adopted  a 
declining  cap  and  trade  program.  The 
Illinois  program  will  set  a  cap  on  futiue 
emissions  of  major  sources  in  the 
Chicago  area  that  in  most  cases  is  1 2 
percent  lower  than  baseline  emissions. 
Illinois  wUl  issue  a  number  of  emission 
allotments  corresponding  to  the  cap 
level  and  will  require  each  source  to 
have  VOC  emissions  at  or  below  the 
level  for  which  it  holds  emission 
allotments.  Trading  of  emission 
allotments  will  be  allowed,  so  that 
sources  that  reduce  VOC  emissions 
more  than  12  percent  may  sell  emission 
allotments,  and  sources  that  reduce 
VOC  emissions  less  than  12  percent 
must  buy  emission  allotments.  The 
proposed  reductions  are  planned  to 
begin  in  the  next  ozone  season.  May 
2000. 

In  addition,  EPA's  draft  economic 
incentives  program  guidance  (EIP)  was 
proposed  in  September  1999.  This 
encourages  cost-effective  and  innovative 
approaches  to  achieving  air  pollution 
goals  through  emissions  trading.  Such 
an  approach  has  been  demonstrated  to 
be  successful  and  cost-effective  in 
reducing  air  pollution  in  EPA's  acid  rain 
emissions  trading  program.  These  and 
other  similar  programs  should  allow 


cost-effective  implementation  of 
additional  control  measures. 

Finally,  a  reduction  in  VOC  and  NOx 
emissions  can  be  achieved  through  a 
wide  range  of  control  measures.  These 
measures  range  from  technology  based 
actions  such  as  retrofitting  diesel  trucks 
and  buses,  and  controlling  ground 
service  equipment  at  airports  to  activity 
based  controls  such  as  increased  use  of 
transit  by  utilizing  existing  Federal  tax 
incentives,  market  and  pricing  based 
programs,  and  ozone  action  days.  States 
can  also  achieve  emission  reductions  by 
Implementing  programs  involving 
cleaner  burning  fuels.  The  State  of 
Texas  is  also  considering  a  rule  to 
change  the  times  during  the  day  in 
which  construction  can  occur  to  reduce 
ozone  precursor  emissions  during 
periods  when  ozone  formation  is 
occurring.  There  are  a  wide  range  of 
new  and  innovative  programs  beyond 
the  few  examples  listed  here.  These 
measures,  if  taken  together,  can  provide 
significant  emission  reductions  for 
attainment  purposes.  In  addition,  a 
variety  of  mobile  source  measures  could 
be  considered  as  part  of  the 
commitment  to  meet  the  need  for 
additional  emission  reduction  measures. 

6.  Mid-Course  Review 

A  mid-course  review  (MCR)  is  a 
reassessment  of  modeling  analyses  and 
more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable  but  no 
later  than  the  statutory  dates. 

The  EPA  believes  that  a  commitment 
to  perform  a  MCR  is  a  critical  element 
of  the  WOE  analysis  for  the  attainment 
demonstration  on  which  EPA  is 
proposing  to  take  action  today.  In  order 
to  approve  the  attairunent 
demonstration  SIP  for  the  Houston/ 
Galveston  area,  EPA  believes  that  Texas 
must  submit  an  enforceable 
commitment  to  perform  a  MCR  as 
described  here. " 

As  part  of  the  commitment,  the  State 
should  commit  to  work  with  EPA  in  a 
public  consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adequate  progress  would  be  judged. 


■^  For  purposes  of  conformity,  the  Stale  needs  a 
commitinent  that  has  been  subfect  to  public 
hearing.  If  the  State  has  submitted  a  commitment 
tlut  has  been  subject  to  public  bearing  and  that 
provides  for  the  adoption  of  all  measures  necessary 
for  attainment,  the  State  should  submit  a  letlef  prior 
to  [lecemlier  31. 1999.  amending  the  commitment 
to  include  the  MClt. 
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For  severe  areas,  the  States  must  have 
an  enforceable  commitment  to  perform 
the  MCR,  preferably  foUovring  the  2003 
ozone  season,  and  to  submit  the  results 
to  EPA  by  the  end  of  the  review  year 
(e.g..  by  December  31,  2003).  The  EPA 
believes  that  an  analysis  in  2003  would 
be  most  robust  since  some  or  all  of  the 
regional  NOx  emission  reductions 
should  be  achieved  by  that  date.  The 
EPA  would  then  review  the  results  and 
determine  whether  any  States  need  to 
adopt  and  submit  additional  control 
measures  for  purposes  of  attainment. 
The  EPA  is  not  requesting  that  States 
commit  now  to  adopt  new  control 
measures  as  a  result  of  this  process.  It 
would  be  impracticable  for  the  States  to 


enough  to  be  considered  enforceable. 
Moreover,  the  MCR  could  indicate  that 
upwind  States  may  need  to  adopt  some 
or  all  of  the  additional  controls  needed 
to  ensure  an  area  attains  the  standard. 
Therefore,  if  EPA  determines  additional 
control  measures  are  needed  for 
attainment,  EPA  would  determine 
whether  additional  emission  reductions 
are  necessary  from  Slates  in  which  the 
nonattainment  area  is  located  or  upwind 
States,  or  both.  The  EPA  would  require 
the  affected  State  or  States  to  adopt  and 
submit  the  new  measures  within  a 
period  specified  at  the  lime.  The  EPA 
anticipates  that  these  findings  would  be 
made  as  calls  for  SIP  revisions  under 
section  110(k)(S)  and,  therefore,  the 
period  for  submission  of  the  measures 


would  be  no  longer  than  18  months  after 
the  EPA  finding.  A  draft  guidance 
document  regarding  the  MCR  process  is 
located  in  the  docket  for  this  proposal 
and  may  also  be  found  on  EPA's  web 
site  at  http://www.epa.gov/ttn/scram/. 

D.  In  Summary,  What  Does  EPA  Expect 
To  Happen  With  Respect  to  AttainwenI 
Demonstrations  for  the  Houston- 
Galveston  Area  1 -Hour  Ozone 
Nonattainment  Area? 

The  following  table  shows  a  summary 
of  information  on  what  EPA  expects 
from  Texas  to  allow  EPA  to  approve  the 
1-hour  ozone  attaiimient  demonstration 
SIP. 


make  a  commitment  that  is  specific  

Summary  Schedule  of  Future  Actions  Related  to  Attainment  Demonstration  for  the  Houston-Galveston 

Severe  Nonattainment  Area  in  Texas 


Required  no  later  than: 


12/31/99 


4/15/00  

Before  EPA  final  ruleinaMng 


12/31/00 


Within  1  yr. 

MOBILES 

12/31/03  .... 


after  release  of 
rTKXiel. 


/tetion 


State  submits  the  following  to  EPA: 
— Motor  vehicle  emissions  ttudget. ' 
—Commitments  =  to  do  the  following: 

—Submit  by  12/31/00  measures  for  additiooal  emission  reductons  as  required  in  the  attainment  demonslra- 

Don  lest 
—Submit  revised  SIP  S  motor  vehicle  emissions  budget  by  12/31/00  it  additional  measures  (due  by  12/31; 

00)  affect  the  motor  vehicle  emissions  inventoiy. 
—Submit  revised  SIP  &  motor  vehicle  emissions  budget  1  year  after  MOBILES  issued.' 
— Perform  a  mid-course  review. 
—A  list  of  poleniial  control  measures  that  could  provide  additional  emission  reductlcns  needed  lo  attain  the 

standard.  ■• 
State  submits  m  final  any  sutHnissions  made  in  draft  by  12/31/99. 

Stale  submits  enforceable  commitmenis  for  any  above-mentioned  commitments  that  may  not  yet  have  Been  sub- 
jected to  pubic  hearing 
—State  submits  adopted  njles  that  reflect  measures  that  are  needed  lor  ROP  and  attainment. 
-Stale  revises  &  submits  SIP  &  motor  vehicle  emissions  budget  it  changes  in  the  adopted  control  measures  af- 
fect the  molor  vehicle  category 
—State  revises  S  submits  SIP  &  molor  vehicle  emissions  budget  lo  account  fof  Tier  2  reductions  as  needed  ' 
State  submits  revised  molor  vehicle  emissions  budget  based  on  MOBILES. 

i  State  submits  to  EPA  results  of  mid-course  review. 


...hmrrSri  =i^L^^f^'  ^^^;J  P;!'"'5,Rr';S?"  '^  "°'  y*'  """P'b'b.  men  a  "draft"  bodgel  (the  one  undergoing  pobtK  process)  may  be 
hnS m  !  ^  "k* J^  K  ^o^'JUi^^  "*■  "^ ^°°  "°*^^'  «  a  final  budget  is  signiticantly  Sllfereni  from  the  dSft  Sibmitied  earter  Itie  ViiS 
^^1  »™  1^  ^"h'^^f^  by  2/15/00  10  accommodate  the  90  day  processing  penodjinor  to  the  5/31/00  date  by  which  EPA  must  find  ifvemwo 
wI^m«nTl^Sl,r5"„^*'  ^<J«<'"?«^Nole  that  the  budgel  can  reflect  estimated  fm  2  emission  reduction^-see  memorandum  from  lX 
Kon",n?,'s  Nov^"ber  i";  ,"^9  l^t.'^^ST'  *"""™"'  °«-"-^'^'«"^  «"<*  ^«^  ^'Sulfur  Rulemaiung."  Note.  Texas  provided  a  budgetV 
.J  ™  provided  in  the  preamble  texi.  the  Stale  may  clanfy  by  letter  an  existing  commitment,  which  has  been  subiect  lo  public  heanno  to  submit 
™fh,?i,I»  ™asures  needed  for  attainment,  il  the  State  has  not  yet  submitted  such  a  commitment,  the  State  sfiouW  adopt  a  comir^i^S^et 
public  neanng.  it  the  public  heanng  process  is  nol  yet  complete,  then  draft  commitments  may  be  submitted  at  this  bTOThe  final  commrtment 

n™."  T»«f  "^L"^?  '^'^'h"^  Z'^°°  '*"!;  ^^"^^  ^"^'^  '"  "*  ^^V  '9.  '998  SIP  reason  a  commitment  to  adSpt  S  n^^ry  ™I^! 
ures  Texas  will  need  lo  provide  public  notice  and  comment  if  it  wishes  lo  revise  this  commilmeni  ^^         ■=v=o«.  ,    ,«« 

h«  JT  '^^'°",  !SL  "^O^'H^S  IS  only  required  lor  SIPs  that  include  the  effects  of  Tier  2  The  oommitmeni  to  revise  the  SIP  after  MOBILES  may 
X?„S^  ?i  «  .  .^'"V""?."'?.'.!,*'®  °i"®  submits  the  budgel  that  includes  the  effects  of  Tier  2  (no  later  than  12/31/00)  Note  Ihai  Texas  in- 
cluded the  effects  of  Tier  2  in  the  SIP  and  associated  attainment  budgel  submitted  in  November  1999  i    -.uw  uiai  ie>» 

„rJT'h=,  n^I^i^i  ^°,'  '^""^  '°  <=°'"'""  '0  at^P'  any  specific  measures.  However,  if  the  Stale  does  nol  do  so,  the  list  cannot  Include  any  meas- 
ures that  place  limils  on  highway  construction.  ' 

=i.Ll'unn^i1il  v"'""''L°)^f!L^  revision  it  must  be  accompanied  by  a  commitment  to  revise  the  SIP  and  motor  vehicle  emissioos  budoel  1  year 
after  MOBILES  is  issued  (if  the  commitment  has  nol  already  been  submitted).  "^^i"  ui~s^     roar 


A.  What  Are  Some  Significant  Policy 
and  Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The  EPA  has 
also  developed  several  technical 
docimients  related  to  the  rulemaking 
action  in  this  proposal.  Some  of  the 


documents  have  been  referenced  above. 
Some  other  doctiments  and  their 
location  on  EPA's  web  site  are  listed 
below;  these  documents  will  also  be 
placed  in  the  docket  for  this  proposal 
action. 


Recent  Doctmients 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Plaiming  and  Standards.  Emissions, 
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Monitoring,  and  Analysis  Division,  Air 
Qualit>'  Modeling  Group.  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  bttp://www. epa.gov/ttn/ 
oarpg/tlpgm-html. 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  Draft  Report.  November  3, 
1999.  Ozone  Policy  and  Strategies 
Group.  U.S.  EPA,  RTP,  NC. 

3.  Memorandiun,  "Guidance  on  Motor 
Vehicle  Emiioions  Budgets  in  One-Hour 
Attainment  Demonstrations."  from 
Merrylin  Zaw-Mon,  Office  of  Mobile 
Sources,  to  Air  Division  Directors, 
Regions  I-Vl.  November  3, 1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
traqconf.htm. 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors.  Regions  I-VI,  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur/Sulfur  Rulemaking." 
November  8,  1999.  Web  site:  bttp:// 
www.epa.gov/oms/transp/traqconf.htin. 

5.  Draft  Memorandum,  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance."  From  John  Seitz.  Director. 
Office  of  Air  Quality  Planning  and 
Standards.  Web  site:  http:// 
www.epa.gov/ttnyoarpg/tlpgm.html. 

6.  Memorandum,  "Guidance  on 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  OfGce  of  Air  Quality  Planning 
and  Standards.  November  30. 1999.  Web 
site:  http://vfww.epa.gov/ttnJoarpg/ 
tlpgm.html. 

Previous  Documents 

1.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model.  EPA-450/4-91-013, 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

2.  U.S.  EPA.  (1996).  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  EPA- 
454/B-95-007,  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  "03TEST"). 

3.  Memorandiun,  "Ozone  Attainment 
Demonstrations,"  from  Mary  D.  Nichols, 
issued  March  2.  1995.  Web  site:  http:/ 
/www. epa.gov/ttn/oarpg/tlpgm.html. 

4.  Memorandum,  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas."  issued  July  16. 1998. 
Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html . 

5.  December  29, 1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 


Ozone  and  Pre-Existing  PMIO  N/\AQS." 
Web  site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

n.  EPA's  Review  and  Technical 
Information 

A.  What  Action  Is  EPA  Taking  for  the 
Hoaston/Galveston  Ozone  Attainment 
Demonstration  SIP  revision? 

EPA's  options  for  acting  on  a  SIP 
revision  are  described  in  Section  l.A.4. 
We  are  proposing  to  conditionally 
approve  the  1-hour  ozone  Attaiiunent 
Demonstration  SIP  revision  for  the 
Houston/Galveston  nonattaiiunent  area, 
which  was  submitted  by  the  Governor 
in  a  letter  dated  May  19, 1998.  and  as 
supplemented  by  a  modeled  control 
strategy  and  a  budget  submitted  by  the 
Governor  on  November  15. 1999.  Based 
on  our  preliminary  review  of  the 
November  15, 1999  submission,  to  meet 
the  framework  described  in  Section  I.C. 
Texas  should  provide  the  elements 
discussed  later  in  this  notice.  Please 
note,  this  action  is  based  on  only  a 
preliminary  analysis  of  the  November 
15, 1999  submission. 

Alternatively,  we  are  proposing  to 
disapprove  the  May  19, 1998  SIP 
submission  as  supplemented  by  the 
November  15, 1999  modeled  control 
strategy  and  an  attainment  motor 
vehicle  emissions  budget  If  EPA 
determines  there  is  not  an  adequate 
motor  vehicle  emissions  budget. 

With  the  May  19, 1998,  letter  from  the 
Governor,  Texas  also  submitted 
revisions  to  address  the  requirement  for 
Post  96  Rate  of  Progress  (ROP) 
Reductions.  In  this  action,  we  are  not 
addressing  the  portions  of  the  May  19, 
1996,  SIP  revision  pertaining  to  the 
Post-96  ROP  Plan.  However.  EPA  will 
propose  and  take  final  action  on  the 
Post-96  ROP  Plan  before  issuing  a  final 
full  approval  of  the  area's  attainment 
demonstration  as  meeting  the 
requirement  of  section  182(c)(2)  and  (d). 

What  About  the  November  15. 1999  SIP 
Revision? 

The  Governor  of  Texas  has  submitted 
on  November  IS.  1999  a  revision  to  the 
SIP  intended  to  correct  deficiencies  in 
the  May  19.  1998  SIP  revision.  As 
previously  discussed,  we  are  proposing 
action  on  the  May  19, 1998  SIP 
submittal  at  this  time,  as  supplemented 
by  the  modeled  control  strategy  and  the 
budget  in  the  November  15,  1999  SIP 
revision.  Our  review  of  the  November 
15,  1999  submission,  to  date,  has  been 
a  cursory  review  of  the  modeled  control 
strategy  and  the  adequacy  of  the  related 
motor  vehicle  emissions  budget, 
because  we  believe  an  adequate  motor 
vehicle  emissions  budget  is  necessary 


before  we  can  finalize  conditional 
approval  of  the  May.  1998  SIP  revision. 
We  will  perform  a  detailed  review  of  the 
November  15. 1999  submission  to 
determine  its  approvability  (e.g.,  the 
modeling,  the  weight  of  evidence 
analysis,  etc.)  in  an  expeditious  manner 
but  we  have  not  had  sufficient  time  to 
include  an  evaluation  of  the 
approvability  of  the  more  recent 
submission  in  this  action. 

The  November  15, 1999  submission 
does  include  a  modeled  coutrul  strategy 
and  an  associated  motor  vehicle 
emissions  budget.  Unfortunately,  the 
modeled  control  strategy  in  the 
November  15,  1999  submission,  while 
caiUng  for  significant  emission 
reductions  in  NOx.  does  not  project 
attainment  of  the  ozone  standard.  In 
fact,  the  control  strategy  modeling 
indicates  additional  emissions 
reductions  are  necessary  to  demonstrate 
attaiiunent  by  2007. 

Why  Is  EPA  Proposing  To  Conditionally 
Approve  the  May  19. 1998  SIP  Revision 
as  Supplemented  by  the  1999  SIP 
Revision? 
We  cannot  fully  approve  the  May  19, 

1998,  SIP  revision  because  it  did  not 
include  control  strategy  modeling 
showing  bow  the  area  will  attain  the 
one-hour  ozone  standard  and  an  explicit 
motor  vehicle  emissions  budget.  In  the 
May  19.  1998  SIP  revision,  Texas 
committed  to  provide  by  the  end  of 
2000  the  adopted  measures  to  achieve 
the  needed  emission  reductions  for 
Post-99  Rate  of  Progress  and  2007 
attainment.  On  January  5. 1999,  Texas 
committed  to  submit  by  November  IS, 

1999.  a  control  strategy  modeled  to 
show  attaiiunent.  On  July  19.  1999. 
Texas  committed  to  submit  by 
November  15. 1999.  an  adequate  motor 
vehicle  emissions  budget. 

Texas  provided  a  modeled  control 
strategy  and  a  motor  vehicle  emissions 
budget  by  November  15, 1999.  We  will 
post  the  availability  of  this  SIP  revision 
on  the  EPA's  conformity  web  page 
(http://www.epa.gov/oms/transp/ 
conform/currsips.htm)  to  start  EPA's 
adequacy  determination  process  and  to 
receive  comment  on  the  adequacy  of  the 
budget. 

What  Must  Texas  Do  Before  EPA  Can 
Finalize  This  Conditional  Approval? 
We  will  have  to  determine  that  the 
motor  vehicle  emissions  budget  is 
adequate.  Our  preliminary  analysis 
indicates,  that  the  November  15, 1999 
submitted  budget  is  derived  from 
attainment  demonstration  modeling  that 
does  not  have  sufficient  emission 
reductions  identified  to  result  in 
attainment  of  the  1-hour  ozone  standard 
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by  2007.  This  modeling  and  associated 
motor  vehicle  emissions  budget 
included  estimates  of  Tier  11  emission 
reductions.  Therefore,  in  order  for  the 
budget  to  be  determined  by  the  EPA  to 
be  adequate.  Texas  must  submit  the 
following:  (1)  A  list  of  measures  that 
could  be  used  to  achieve  the  needed 
additional  emissions  reductions;  (2)  A 
commitment  to  recalculate  and  resubmit 
a  motor  vehicle  emissions  budget  that 
includes  the  effects  (if  any)  of  the 
measures  that  are  ultimately  adopted 
should  any  of  these  meastires  pertain  to 
motor  vehicles;  (3)  A  commitment  to 
submit  a  revised  motor  vehicle  budget  1 
year  after  MOBILE  6  is  issued;  and  (4) 
A  commitment  to  perform  a  mid-course 
review. 

Texas  provided  a  commitment  to 
adopt  the  measures  necessary  for 
attainment  and  ROP  in  its  May  19, 1998, 
SIP  revision.  For  purposes  of  finding  the 
budget  adequate.  Texas  can  amend  3iis 
commitment  in  a  letter  to  add  the  above 
items.  However,  before  EPA  can  finalize 
this  conditional  approval,  Texas  will 
have  to  provide  for  notice  and  comment 
on  these  additional  elements.  We  expect 
that  Texas  will  submit  the  list  of 
measures  and  enforceable  commitments 
in  draft  by  12/31/99  and  in  final  by 
4/15/00.  The  list  of  additional  control 
measures  should  be  submitted  in  the 
same  time  frame  as  the  enforceable 
commitments.  We  will  include  any 
additional  submission  of  additional 
conunitments  or  list  of  measures  in  the 
administrative  record  for  this  rule. 
Please  note,  if  the  final  list  of  additional 
measures  and  commitments  is 
significantly  different  than  the  draft 
submitted  earlier,  the  final  Ust  and 
commitments  should  be  submitted  by 
February  15.  2000  to  accommodate  the 
90  day  processing  period  so  the  budget 
can  be  determined  adequate  by  May  31. 
2000. 

What  Are  the  Proposed  Conditions? 

We  are  proposing  the  following 
conditions: 

( 1 )  Texas  must  submit  target 
calculations  and  adopted  rules  that  meet 
the  Post-99  Rate  of  Progress 
requirements  of  the  Act  by  December 
31.  2000. 

(2)  Texas  must  submit  by,  December 
31.  2000,  adopted  rules  that  are  needed 
for  attainment  by  2007. 

How  Can  Texas  Receive  Full  Approval 
of  the  Attainment  Plan? 

EPA  will  have  to  complete  its  analysis 
of  the  modeling  in  the  November  15. 
1999  SIP  modeling  demonstration  to 
determine  if  it  meets  the  requirements 
of  the  Act.  rules,  and  policies.  Then. 
Texas  must  submit  the  adopted  control 


measures  to  achieve  rate  of  progress  and 
attainment.  If  EPA  determines  they  are 
complete,  or  they  are  deemed  complete, 
the  EPA  will  determine  through 
additional  rulemaking  action  whether 
the  State's  submittals  meet  requirements 
of  the  Act,  rules  and  policies. 

Is  the  May  19, 1998.  SIP  Revision 
Consistent  With  the  December  27, 1997 
Policy? 

The  provisions  of  the  December  27. 
1997  poUcy  are  discussed  in  section 
I.A.2.  The  May  19.  1998  SIP  revi.iion 
included  modeUng  that  shows  that  a 
65-85  percent,  across  the  board, 
reduction  in  NOx  emissions  would  be 
needed  for  the  area  to  attain  the  ozone 
standard.  Texas  submitted 
documentation  and  information  to 
support  the  analysis.  The  modeling 
shows  the  sensitivity  of  ozone  levels  to 
overall  emission  reductions.  Texas  did 
not,  however,  model  a  specific  control 
strategy-  that  would  achieve  the  needed 
reductions.  It  is  necessary  to  model  the 
specific  control  strategy  being 
considered  to  make  sure  the  planned 
controls  on  specific  sources  will  be 
effective  in  reducing  ozone.  This  cannot 
be  ascertained  by  modeling  across  the 
board  reductions  of  all  sources. 

Texas  also  has  provided  SIP  revisions 
to  address  all  of  the  measures  and 
regulations  required  for  a  severe-1 7 
ozone  nonattainment  area  by  subpart  2 
of  the  Act.  We  are  reviewing  SIP 
revisions  for  the  97-99  (9%)  ROP  plan, 
the  Vehicle  Miles  Traveled  Offset  SIP. 
tadustrial  Wastewater  RACT,  and  Batch 
Processing  RACT.  We  will  take  action  to 
address  those  submissions  in  separate 
Federal  Register  notices. 

Texas  also  provided  a  list  of  potential 
control  measures  in  the  May  19, 1998. 
SIP  revision.  These  measures  have  not. 
however,  been  modeled  to  determine,  if 
implemented,  whether  attainment  of  the 
one-hour  standard  would  be 
demonstrated. 

The  May  19,  1998.  SIP  submission 
also  contained  a  commitment  to  submit 
a  SIP  revision  with  the  remaining 
components  by  December  30,  2000. 
These  items  must  include  a  Post-1999 
ROP  Plan,  and  adopted  regulations  to 
achieve  the  required  ROP  reductions 
through  2007  and  to  attain  the  1-bour 
N/^QS. 

Finally,  Texas  also  included  evidence 
that  public  hearings  were  held  on  the 
May  19, 1998,  SIP  revision. 

We  acknowledge  that  Texas  attempted 
to  address  the  elements  due  under  the 
December  1997,  policy.  Texas,  however, 
still  needed  to  provide  a  specific  control 
strategy  that  has  been  modeled  and 
shown  to  achieve  the  NAAQS  for  ozone 
to  fully  address  all  of  the  requirements 


due  April  1998.  under  the  policy. 
Further.  Texas  needed  to  provide  an 
adequate  motor  vehicle  emissions 
budget  based  on  that  modeled  control 
strategy  Texas  submitted  a  specific 
modeled  control  strategy  and  an 
associated  motor  vehicle  emissions 
budget  in  the  November  15.  1999 
submission. 

Why  Is  EPA  /Uteraatively  Proposing 
Disapproval? 

We  are  taking  comment  on  this 
alternative  because  the  Attainment 
Demonstration  SIP  for  HGA  should  be 
disapproved  if  there  is  not  an  adequate 
motor  vehicle  emissions  budget. 

Under  What  Circumstances  Would  EPA 
Expect  To  Finalize  the  Disapproval? 

In  addition  to  proposing  conditional 
approval,  we  are  also  proposing  as  an 
allomative  disapproval  of  the  May  19, 
1998.  attaiiunent  SIP  submission,  as 
supplemented  by  the  SIP  on  November 
15. 1999.  We  propose  to  finalize  the 
disapproval  if  the  motor  vehicle 
emissions  budget  in  the  November  15. 
1999  submission  is  inadequate.  As 
discussed  previously,  we  cannot  find 
the  budget  adequate  unless  Texas 
provides  the  toUowing:  a  list  of 
additional  measures  that  can  be  used  to 
achieve  the  needed  additional 
reductions,  a  commitment  to  revise  the 
motor  vehicle  emissions  budget  if  later 
measures  affect  the  motor  vehicle 
emissions  inventor)',  a  commitment  to 
submit  a  revised  motor  vehicle 
emissions  budget  1  year  after  MOBILE  6 
is  released,  and  a  commitment  to 
perform  a  mid-course  review. 

What  Are  the  Consequences  if  the  Plan 
Is  Disapproved? 

If  the  plan  is  disapproved,  either  by 
converting  the  final  conditional 
approval  to  a  disapproval  or  by 
finalizing  the  proposed  disapproval  in 
this  notice,  there  are  certain 
consequences. 

A  disapproval  can  lead  to  the 
imposition  of  sanctions  under  section 
1 79  of  the  Act.  Also,  a  disapproval  can 
lead  to  the  promulgation  under  section 
110(c)  of  a  Federal  hnplementation  Plan 
(FIP)  to  address  the  Houston  air  quality 
problem.  Furthermore,  upon 
disapproval,  only  projects  in  the  first 
three  years  of  the  currently  conforming 
plan  and  TIP  can  be  approved.  No  new 
transportation  plan  or  transportation 
improvement  program  (TIP)  may  be 
found  to  conform  until  another 
attainment  demonstration  with  an 
explicit  motor  vehicle  emissions  budget 
is  submitted  and  the  motor  vehicle 
emissions  budget  is  determined 
adequate. 
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If  Texas  does  not  submit  an 
approvable  plan  that  meets  the 
conditions  within  18  months  of  the 
disapproval  action,  then  tlie  emission 
offset  requirement  for  new  and 
modifying  sources  in  the  Houston/ 
Galveston  nonattainment  area  would  be 
increased.  Six  months  later,  if  an 
approvable  plan  still  has  not  been 
received,  highway  funding  limitations 
would  go  into  place  and  conformity 
would  lapse.  We  are  also  required  to 
promulgate  a  FIP  no  later  than  2  years 
following  disapproval  of  a  SIP,  if  the 
State  has  not  submitted  and  EPA  has  not 
approved  a  new  submission  in  the 
interim. 

What  Does  the  Modeling  in  the  May  19, 
1998  SIP  Submission  Show? 

The  modeling  shows  that  NOx 
emissions  must  be  reduced  in  the 
Houston  area  by  65-85  percent.  Texas 
has  also  shown  that  emissions  of  VOC 
should  be  reduced  by  an  additional  15 
percent.  These  percentage  reductioiis 
are  based  on  an  estimate  of  projected 
total  emissions  for  the  eight  county 
nonattainment  area  in  the  year  2007. 
The  Texas  .Natural  Resource 
Conservation  Commission  also 
performed  a  large  number  of  model  runs 
to  evaluate  the  sensitivity  of  the  model 
to  emission  reductions  in  different 
locations  and  its  sensitivity  to  controls 
on  point,  mobile  or  area  sources.  The 
State  concluded  from  its  analysis  that 
controlling  just  point  sources  would  not 
be  sufficient  to  achieve  attainment. 
Further,  controlling  just  mobile  sources 
would  not  achieve  attainment.  Emission 
reductions  will  have  to  be  achieved  in 
all  source  categories  to  achieve  the  goal 
of  attainment. 

What  Does  Preliminary  Examination  of 
the  Modeling  in  the  November  15, 1999 
Modeling  and  Control  Strategy  Show? 
Texas  has  modeled  control  strategies 
of  increasing  stringency.  The  scenario 
that  gets  closest  to  attaining  the  one 
hour  standard  still  has  peak  values  of  in 
the  range  of  0.140-0.152  ppm.  still  well 
above  the  standard  of  0.124  ppm,  the 
modeling  attainment  test  cut-off.  This 
strategy  includes: 
Federal  Measures: 
Heavy  Duty  Diesel  Standards 
Phase  n  Reformulated  Gasoline 
National  Low  emitting  vehicle 
Tier  n  motor  vehicle  standards 
Heavy  Duty  diesel  equipment 

standard 
Locomotive  standards 
Spark  ignition  standards  for  off-road 

equipment 
Commercial  marine  vessel  standards 
Recreational  marine  standards 
State  Measures: 


Tier  HI  point  source  controls  (approx. 

90%  reduction) 
Reductions  in  East  Texas:  Utilities 

50%.  grandfathered  30% 
Cleaner  burning  gasoline  in  East 

Texas 
California  Reformulated  Gasoline 
California  Reformulated  Diesel 
Acceleration  Simulation  Mode 

equivalent  I/M  program  B  counties 

How  Does  Texas  Compare  to  the 
Framework  for  Proposing  Action 
Discussed  in  Section  I.C? 

As  previously  discussed,  Texas 
submitted  a  SIP  on  May  19,  1998.  and 
then  submitted  a  SIP  to  correct  the 
deficiencies  on  November  IS,  1999.  EPA 
must  determine  if  the  November  15. 
1999  SIP  submittal  is  complete.  If  EPA 
determines  the  November  15,  1999  SIP 
submittal  is  complete,  we  will  publish 
a  notice  of  proposed  action  on  the 
approvability  of  that  SIP.  As  discussed 
in  section  I.C.,  the  EPA  has  identified 
the  key  elements,  in  addition  to  the 
modeling  and  WOE  support,  which 
must  be  present  for  EPA  to  approve  or 
conditionally  approve  the  attainment 
demonstration  SIP.  A  preliminary 
comparison  of  the  November  15, 1999 
SIP  submission  to  these  key  elements 
follows.  Regional  NOx  reductions 
consistent  with  the  modeling 
demonstmtion:  This  element  does  not 
strictly  apply  to  the  Houston  area 
because  Texas  was  outside  of  the  area 
covered  by  the  NOx  SIP  call.  It  is  worth 
noting  that  Regional  NOx  reductions  at 
power  plants  in  the  eastern  portion  of 
Texas  have  been  included  in  the 
modeling  submitted  November  15,  1999. 
Texas  will  have  to  adopt  and  submit 
rtiles  by  December  2000  that  achieve 
these  reductions  to  continue  to  rely  on 
these  reductions. 

Clean  Air  Act  Measures:  This  refers  to 
adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 
measures  for  a  Severe  area  Texas  has 
provided  SIP  revisions  to  address  all  of 
the  measures  and  regulations  required 
for  a  severe-17  ozone  nonattainment 
area  by  subpart  2  of  the  Act.  We  are 
reviewing  SIP  revisions  for  the  9%  ROP 
plan,  the  Vehicle  Miles  Traveled  Offset 
SIP,  Industrial  Wastewater  RACT,  and 
Batch  Processing  RACT.  We  will  take 
action  to  address  these  submissions  in 
separate  Federal  Register  notices. 

Adequate  Motor  Vehicle  Emissions 
Budget:  The  May  19,  1998  submission 
did  not  contain  an  attainment  motor 
vehicle  emissions  budget.  Texas  has 
submitted  a  motor  vehicle  emissions 
budget  in  its  November  15,  1999 
submission.  As  discussed  above,  we 
will  be  reviewing  this  budget  for 
adequacy  and  posting  notice  of 


availability  of  the  SIP  for  comment  on 
the  adequacy  of  the  motor  vehicle 
emissions  budget  on  our  website. 

Tier  2/Sulfur  Program  Benefits:  Texas 
has  estimated  the  benefits  of  the  Tier  2/ 
Sulfur  program  in  their  modeling 
submitted  November  15. 1999.  We  will 
have  to  review  their  estimates  of 
emission  reductions  and  propose  in  our 
action  on  the  1999  Attainment 
Demonstration  SIP  submittal  whether 
those  estimates  are  acceptable  or  not. "' 

Additional  Measures  to  further  reduce 
emissions  to  support  the  attainment 
test:  The  modeling  in  the  November 
1999  submission  does  not  appear  to 
have  sufficient  emission  reductions  to 
demonstrate  attainment.  As  discussed 
previously.  Texas  already  has  an 
enforceable  commitment  to  adopt 
measures  necessary  for  attainment  by 
December  3 1 ,  2000.  They  will  need  to 
provide  a  list  of  measures  that  can  be 
used  to  achieve  the  needed  additional 
reduction.  This  list  of  measures  will 
need  to  receive  public  notice  and 
comment.  Further,  if  Texas  determines 
that  they  need  additional  time  to  adopt 
some  or  all  of  these  additional 
measures,  they  will  need  to  revise  their 
previous  commitment  contained  in  the 
May  19, 1998  SIP  revision.  In  any  case, 
the  rules  must  be  adopted  as 
expeditiously  as  practicable  and  Texas 
should  show  a  compelling  reason  why 
additional  time  is  necessary. 

Mid-course  Review:  Texas  will  need  to 
provide  an  enforceable  commitment  to 
perform  a  mid-course  review. 

What  Is  EPA's  Preliminary  Analysis  of 
the  Amount  of  Additional  Reductions 
Needed  To  Demonstrate  Attainment 
Beyond  Those  in  the  November 
Submission? 

We  have  performed  a  preliminary 
analysis  of  the  November  IS,  1999 
submission.  We  believe  that  an 
additional  11%  NOx  emission  reduction 
beyond  the  reductions  that  have  already 
been  identified  is  necessary  for  the  area 
to  attain.  To  develop  oiu'  estimate  of  the 
shortfall,  we  extrapolated  the 
relationship  between  NOx  emissions 
and  peak  ozone  using  three  of  Texas's 
modeling  scenarios.  Because  this 
relationship  is  not  linear,  we  used  a 
polynomial  curve  fitting  technique  to 
extrapolate  what  level  of  NOx 
reductions  would  correspond  to  0.124 
ppm.  A  more  detailed  discussion  of  our 
analysis  is  contained  in  the  TSD  for  this 
proposal.  We  will  be  working  with  the 


■^IfEPA  ultlnutely  concludes  tbat  Texas  has  aol 
properly  estinuilad  the  Tier  H  emission  reductions. 
Texas  wilt  have  to  resutunit  their  Tier  D  estimates, 
attainment  demonstration  and  their  motor  vehicle 
emissions  budget  before  we  ceo  taice  a  final 
approval  action. 
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Texas  Natiual  Resource  Conservation 
Commission  to  further  refine  this 
analysis.  We  also  recognize  that  further 
modeling  refinements  could  increase  or 
decrease  this  estimate. 

What  Are  the  CAA's  FIP  Provisions  if  a 
State  Fails  To  Submit  a  Plan? 

In  addition  to  sanctions,  if  EPA  finds 
that  a  State  ^led  to  submit  the  required 
SIP  revision  or  disapproves  the  required 
SIP  revision  EPA  must  promulgate  a  FIP 
no  later  than  2  years  from  the  date  of  the 
finding  if  the  deficiency  has  not  been 
corrected.  The  attaiiunent 
demonstration  SIPs  on  which  EPA  is 
taking  action  today  were  originally  due 
in  November  1994.  However,  through  a 
series  of  policy  memoranda,  EPA 
recognized  that  States  had  not 
submitted  attainment  demonstrations 
and  were  constrained  to  do  so  tmttl 
ozone  transport  had  been  further 
analyzed.  As  provided  in  the 
Background,  above,  EPA  provided  for 
States  to  submit  the  attaitunent 
demonstration  SIPs  in  two  phases.  In 
June  1996,  EPA  made  findings  that  ten 
States  and  the  District  of  Columbia  had 
failed  to  submit  the  phase  I  SIPs  for  nine 
nonattainment  areas.  61  FR  36292  Oidy 
10, 1996).  In  addition  on  May  19, 1997, 
EPA  made  a  similar  finding  for 
Pennsylvania  for  the  Philadelphia  area. 
62  FR  27201.  None  of  these  findings 
included  the  Houston/Galveston  area. 

In  July  1998,  several  enviroiunental 
groups  filed  a  notice  of  citizen  suit, 
alleging  that  EPA  had  outstanding 
sanctions  and  FIP  obligations  for  the 
serious  and  severe  nonattainment  areas 
on  which  EPA  is  proposing  action 
today.  These  groups  filed  a  lawsuit  in 
the  Federal  District  Court  for  the  District 
of  Columbia  on  November  8,  1999. 

m.  Administrative  Requirements 

A.  Executive  Order  (E.O.I  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  proposed 
regulatory  actions  from  review  under 
E.O.  12866,  entitied  "Regulatory 
Plaiming  and  Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entiUed 
"I^tection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  'economically 
significant,"  as  defined  luder  Executive 
Order  12866,  and  (2)  the  enviroiunental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 


effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

These  proposed  actions  are  not 
subject  to  E.O.  13045  because  they  do 
not  involve  decisions  intended  to 
mitigate  enviroiunental  health  and 
safety  risks. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantiy  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  luiless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciuTed  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  devulop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  proposed 
actions  do  not  significantly  or  uniquely 
affect  the  communities  of  Indian  tribal 
governments.  These  proposed  actions 
do  not  involve  or  impose  any  new 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  these  proposed  actions. 

D.  Executive  Order  13132 

Executive  Order  13132,  Federalism 
(64  FR  43255.  August  10,  1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  variotis 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  noi 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  thai  has  federalism 
implications  and  thai  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
prix:ess  of  developing  the  proposed 
regulation. 

These  proposed  rules  will  not  have 
substantial  clirect  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  Stales,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  because  the  proposed 
conditional  approval  merely  approves  a 
State  rule  implementing  a  federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  The  proposed 
disapproval  would  not  impose 
requirements  directly  upon  the  State, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibiUties  established  in  the  Act. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to 
these  proposed  rules. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (UFA). 
5  U.S.C.  600  et  seq..  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  lo 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  vrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  conditional  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  1 
certify  that  this  proposed  action  will  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities. 
Moreover,  due  to  the  natiue  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k).  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  State- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  requirements. 
Therefore,  I  certify  that  such  a  proposed 
disapproval  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
because  it  would  not  remove  existing 
requirements  nor  would  it  substitute  a 
new  Federal  requirement. 

The  EPA's  alternative  proposed 
disapproval  of  the  State  request  under 
section  110  and  subchapter  1.  part  D  of 
the  Act  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
af^er  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  State-enforceability.  Moreover 
EPA's  disapproval  of  the  submittal 
would  not  impose  any  new  Federal 
requirements.  Therefore.  I  certify  that 
the  proposed  disapproval  would  not 


have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act ").  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  conditional  approval  action 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  of 
SlOO  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
proposed  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  proposed  action. 

Sections  202  and  205  do  not  apply  to 
the  proposed  disapproval  because  the 
proposed  disapproval  of  the  SIP 
submittal  would  not,  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
would  not  impose  an  enforceable  duty 
on  any  entity.  In  addition,  the  Act  does 


not  permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202  in 
determining  whether  a  SIP  submittal 
meets  the  CAA.  Finally,  section  203 
does  not  apply  to  the  proposed 
disapproval  because  it  would  affect  only 
the  State  of  Texas,  which  is  not  a  small 
government. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  these  proposed  actions. 
Today's  proposed  actions  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  regulations.  Nitrogen 
oxides.  Ozone,  Reporting  and  record 
keeping  requirements,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  November  30. 1999. 
David  W.  Gray, 

/Acting  Regional  Administrator.  Region  6. 
(FR  Doc.  99-31723  Filed  12-15-99:  8:45  ami 
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178 67483 

179 69190 

203 67720 

205 67720 

510 69188.69191 

520 68289 

1401 69901 

Propoaed  Rutoa: 

10 69209 

12 69209 

1 6 , 70202.  70203 

314 .'. 67207 

510 69209 

601 67207 

1309 67216 

24  CFR 

985 67982 

26  CFR 

1 67763.  69903 

20 67763.67767 

25 67767 

301 67767 

601...., 69398 

602 67767.  69903 

28  CFR 

0 68307 

551 68264 

29  CFR 

4011 67163 

4022 67163 

4044 67165.  69922 

2520 67436 

2700 6te49 

30  CFR 

250 69923 

913 68024 

918 _ 68289 

946 

Propo— d  Rul««: 

280 

31  CFR 
riopcKwd  RtitoK 

28 69432 

32  CFR 

287 67166 

Prapovwl  RuIm: 

199 67220.  69981 

33  CFR 

26 69633 

100 67168.  67169.  69192. 

70184 

117 67169,  67773,  68291 

127 67170 

154 67170 

155 67170 

159 67170 

161 69633 

164 67170 

183 67170 

207 69402 

Propossd  Rutas: 

140 68416 

141 68416 

142 68416 

143 68416 

144 68416 


145 68416 

146 68416 

147 68416 

34  CFR 

304 69138 

606 70146 

607 , 70146 

36  CFR 

1220 67662 

1222 67662 

1228 67662,  67634,  68945 

Prepo— d  Rutos: 

217 69446,  70204 

219 69446,  70204 

251 70204 

37  CFR 

1 67486,  67774 

2 67486,67774 

253 67187 

38  CFR 

Propood  Rutes: 

3 67528 

39  CFR 

3001 67487 

Praposad  Rules: 

111 68965 

40  CFR 

9 68546,  68722,  69636 

52 67188,  67491.  67495, 

67781,  67784,  67787,  68031, 

68034,  68292.  68293.  69404 

63 67789.  67793.  69637 

82 68039 

122 68722 

123 68722 

124 68722 

141 67450 

143 67450 

144 68546.  70316 

145 68546 

146 68546 

180 68044.  68046.  68631 . 

69407.69409.70184 

300 68062 

Fi  upuwU  RuIm: 

50 68659 

52 67222.  67534.  67535. 

68065.  68066.  69211.  69448. 

70205,  70207,  70318.  70319. 

70332  70347,  70364,  70380. 

70397,  70412.  70428.  70443, 

70459,  70478.  70496.  70514, 
70531,70548 

70 68066 

80 70121 

81 68659 

85 68310,70121 

86 68310.  70121 

194 

260 

372 68311 

761 69358 

41  CFR 

Ch.  301 67670 

300-3 67670 

301-10.., 67670 

42  CFR 
Propo— d  Rules: 

68c 69213 


433 67223 

438 67223 

1001 69217 

44  CFR 

61 70191 

65 69644,  69646,  69647. 

69649 

67 69652.  69655,  69657 

Propossd  Rules: 

67 69676 

45  CFR 

1302 69924 

1641 67501 

Prapc 
160  . 
161.. 

162 89981 

163 _ 89981 

164 68961 

270 68202 

2522 67235 

2525 67235 

46  CFR 

28 67170 

30 67170 

32 67170 

34 67170 

35 67170 

38 67170 

39 67170 

54 67170 

56 .87170 

58 67170 

61 .67170 

63 67170 

76 67170 

77 67170 

78... 67170 

92 67170 

95 „........67170 

96 .87170 

97 „ .87170 

105 87170 

108 87170 

109 87170 

110 67170 

111 67170 

114 87170 

119 87170 

125 67170 

151 87170 

153 67170 

154 67170 

160 67170 

161 .67170 

162 67170 

163 67170 

164 67170 

170 „.67170 

174 .87170 

175 87170 

182 67170 

190 87170 

193 87170 

195 .87170 

199 .67170 

47  CFR 

Ch.  1 68053 

1 68946.  69926 

2 69926 

36 67372, 

67416 


Federal  Register / Vol.  64.  No.  241 /Thursday.  December  16.  1999/Reader  Aids 


ui 


51... 
54... 


68637 

.•. 67372, 

67416 

69 67372 

76 67193. 

67198 

90 67199 

95 69926 

Proposed  Rulee: 

73 67236,  67535,  68662, 

68663,  68664.  68665 

48  CFR 

808 

812 

813 

852 69934 

853 „ 69934 


..69934 
..69934 


1815 69415 

Propoeed  Rulee: 

1 67986 

2 70158 

12 67992 

13 67992 

16 70158 

22 67986, 

67992 

25 67446 

30 67814 

37 70158 

52 67446,  67986,  67992 

919 68072 

952 68072 

1815 70208 

1819 70208 


1852 70208 


49  CFR 

192 

195 


.69660 


211 70193 

219 69193 

225 _ 691 93 

235 70193 

238 70193 

240 70193 

571 69665 

Proposed  Rules: 

40 69076 

50CFR 

17 68508.69195 


222 69416.70196 

223 69416.70196 

300 69672 

600 67511 

622 ._„ 68932 

635 70198 

649 68228 

660 69888 

679 68054.  68228.  68949 

69673.  70199 
Propossd  Ruiss: 

17 67814.  69324.  70209 

18 68973 

226 67536.  69448 

635 69982 

648 67551 

679 67555.  69219.  69458 
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REMINDERS 

The  ifems  in  this  list  were 
edilonally  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance - 

RULES  GOING  INTO 
EFFECT  DECEMBER  16, 
1999 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
User  fees: 

Agncultural  quarantine  and 
inspection  semces; 
published  11-16-99 
ENVIRONMENTAL  ^ 

PROTECTION  AGENCY 
Pesticides,  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Metsulfuron  mettiyl; 
publrshed  12-16-99 
FEDERAL  DEPOSfT 
INSURANCE  CORPORATION 
Insured  Stale  nonmember 

banks  which  are  municipal 

securities  dealers;  published 

11-16-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations. 

New  Jersey;  published  11- 
16-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrlcuttural  Marketing 
Service 

Eggs  and  egg  products: 
Shell  eggs;  refrigeration 
requirements:  comments 
due  by  12-21-99; 
published  10-22-99 
Sheep  and  lamb  pronation, 
research,  and  information 
order;  comments  due  by  12- 
23-99;  published  11-23-99 
AGRICULTURE 
DEPARTMENT 
Animal  ar>d  Ptant  Health 
Inapection  Servfca 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  ar>d 
bison- 
State  arKi  area 
classifications; 
comments  due  by  12- 


20-99;  published  10-20- 

99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Erxlangered  and  threatened 
species: 

Beluga  whale,  CooK  Inlet, 
AK,  slocit  designation  as 
depleted;  comments  due 
by  12-20-99:  published 
10-19-99 
Fishery  consen/ation  and 
mar^gement: 

Caribbean.  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources:  comments 
due  by  12-20-99; 
published  11-4-99 
Magnuson-Stever^  Act 
provisions — 
Essential  fish  habitat; 
comments  due  by  12- 
23-99;  published  11-8- 
99 
Marine  mammals: 
Incidental  taking — 
BP  Exploration  (Aiaska); 
Beaufort  Sea;  offshore 
oil  and  gas  platforms 
construction  and 
operation;  comments 
due  by  12-21-99; 
published  10-22-99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
InformatkKi  disclosure; 
comments  due  by  12-20- 
99;  published  10-21-99 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  pnjgranv- 
Double  coverage;  tMfd 
party  recovenes; 
comments  due  by  12- 
20-99;  published  10-19- 
99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
r^tk>nal  emission  standards: 
Generic  maximum 
achievable  comrol 
techrK>k)gy 

Surge  control  and  botbsms 
receiver  vessels; 
comments  due  by  12- 
22-99;  published  11-22- 
99 
Air  pollution  control;  new 
motor  vehicles  ar>d  engines: 
Light-duty  vehicles  ar>d 
trucks — 

Pre-production  certificatkxi 
procedures;  compliance 
assurarK:e  programs; 


reconsideratk>n  petition; 
comments  doe  by  12- 
20-99;  published  11-5- 
99 
Air  programs: 
Outer  Continental  Shelf 
regulations— 
California;  consistency 
update;  comments  due 
by  12-20-99:  poWtshed 
11-19-99 
Air  programs;  approval  and 
promulgation;  State  plaris 
for  desigr^ied  faalittes  and 
pollutants. 

Indiana:  comments  due  by 
12-20-99;  published  11- 
lB-99 
Air  quality  implementation 
plans;  approval  ar>d 
promulgation;  various 
Stales: 

California;  comments  due  by 
12-20-99:  published  11- 
19-99 
Colorado  et  al.;  comments 
due  by  12-20-99; 
published  11-19-99 
Indiana;  comments  due  by 
12-20-99;  published  11- 
18-99 
Source-Specific  plans- 
Salt  River  Pima-Mancopa 
Indian  Community.  AZ; 
comments  due  by  12- 
23-99;  published  11-23- 
99 
Salt  River  Pima-Maricopa 
IrxJian  Community,  A2; 
comments  due  by  12- 
23-99;  published  11-23- 
99 
Pestiade  programs: 
Pesticide  contairter  and 
containment  starKlards; 
comments  due  t)y  12-20- 
99;  published  10-21-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Metolachkir,  comments  due 
by  12-20-99;  published 
10-21-99 
Pyriproxyten;  comments  due 
by  12-20-99;  published 
10-21-99 
Pyrithk}bac  sodium  salt; 
comments  due  by  12-20- 
99;  published  10-20-99 
Sethoxydim;  comments  due 
by  12-20-99:  published 
10-21-99 
Tebufenozide.  etc; 
comments  due  by  12-20- 
99;  published  10-21-99 
Supertund  program: 
National  oil  and  hazardous 
substances  contir>gency 
plan — 

National  priorities  list 
update;  comments  due 


by  12-21-99;  published 
10-22-99 
Toxic  substances: 
Inventory  update  mie; 
amendments,  comments 
due  by  12-24-99; 
published  10-22-99 
Significant  new  uses — 
Ethane.  2-chloro- 1.1.1.2- 
tetrafluoro-,  etc.; 
comments  due  by  12- 
20-99;  published  11-19- 
99 
Water  programs: 
Water  quality  planning  and 
management;  comments 
due  by  12-22-99; 
published  10-1-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  stabons;  table 
of  assignments: 
Florida:  comments  due  by 
12-23-99;  published  11-4- 
99 
Georgia;  comments  due  by 
12-23-99;  published  t1-4- 
99 
Texas;  comments  due  by 
12-20-99;  published  11-2- 
99 
Radio  and  television 
broadcasting: 
Ciass  A  low  power 
television  service: 
establishment;  comments 
due  by  12-21-99; 
published  10-22-99 
Radio  stations;  table  of 
assignments: 

Louisiana;  comments  due  by 
12-20-99;  published  11-4- 
99 
Ohio;  comments  due  tjy  12- 
20-99:  published  11-4-99 
FEDERAL  DEPOSfT 
INSURANCE  CORPORATION 
Asset  purchase  restrictions; 
comments  due  by  12-20-99: 
published  9-21-99 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Franchising;  disclosure 
requirements  and 
prohibitions;  comments 
due  by  12-21-99; 
published  10-22-99 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Biological  products: 
Blood  safety  initiative; 
comment  period  exter>ded 
and  public  meeting: 
comments  due  by  12-22- 
99;  published  11-9-99 

Food  additives: 
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Adjuvants,  production  aids, 
and  sanjtizers — 
3,^^)is(2.4^Jls(1  -methyl-1  - 
phenytettiyljptienoxy)- 
2,4,8. 10-tetraoxa-3,9- 
diphosphaspiro 
[5.5]undecane; 
comments  due  by  12- 
23-99:  published  11-23- 
99 
Human  dnjgs  and  biological 
products: 

Evidence  to  demonstrate 
efficacy  of  new  drugs 
against  lettial  or 
permanently  disabling 
toxic  substances  wtien 
efficacy  studies  ethically 
cannot  be  conducted; 
comments  due  by  12-20- 
99:  published  10-5-99 
Protection  of  human  subjects: 
Investigational  human  dmgs 
and  biologies: 
determination  that 
Informed  consent  is  not 
feasible  or  is  contrary  to 
best  interests  of 
recipients,  etc.;  comments 
due  by  12-20-99; 
published  10-5-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Public  housing  resident 
management  corporations; 
direct  funding;  comments 
due  by  12-20-99: 
published  10-21-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
Concession  contracts; 
solicitation,  award,  and 
administration 
Economic  analysis; 
comments  due  by  12-22- 
99;  published  11-22-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Healtti 
Administration 
Coal  mine  safety  and  health: 
Samples  used  to  determine 
respirable  dust  level  wf>en 
quartz  is  present;  program 
policy  letter  comments 
due  by  12-23-99: 
published  11-23-99 
NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Solid  matenals  release  at 
licensed  facilities; 
regulatory  framework; 
comments  due  by  12-22- 
99;  published  10-19-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  manne  officers  and 
seamen: 


Mannir>g  requirements — 
Federal  pilotage  for 
foreign-trade  vessels  in 
Maryland;  comments 
due  by  12-20-99; 
published  10-21-99 
Ports  and  waterways  safety: 
New  Vort<  Harbor.  NY; 
safety  zone;  comments 
due  by  12-20-99: 
published  11-19-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  earner  certification  and 
operations: 

Digital  flight  data  recorder 
regulations  for  Boeing  737 
aiiptanes  and  for  Part  125 
operations:  revisions; 
comments  due  by  12-20- 
99:  published  11-18-99 
Airworthiness  directives: 
Bob  Fields  Aerocessones; 
comments  due  by  12-23- 
99:  published  10-29-99 
Boeing;  comments  due  l>y 
12-20-99;  published  11-5- 
99 
Bombardier;  comments  due 
by  12-22-99;  published 
11-22-99 
Cessna;  comments  due  by 
12-20-99;  published  11-4- 
99 
Fokker;  comments  due  by 
12-20-99:  published  11- 
19-99 
Lockfteed;  comments  due 
by  12-23-99;  published 
11-8-99 
McDonnell  Douglas; 
comments  due  by  12-20- 
99;  published  11-4-99 
Pilatus  Aircraft  Ltd.; 
comments  due  by  12-23- 
99;  published  11-23-99 
Class  C  airspace:  comments 
due  by  12-23-99;  published 
11-5-99 
Class  E  airspace;  comments 
due  by  12-23-99;  published 
11-23-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Pi^rams  Administration 

Pipelir>e  s^ety: 
Gas  transmission  and 
fiazardous  iiquk]  pipelines 
In  high  consequence 
areas:  enhanced  safety 
and  environmental 
protection;  comments  due 
by  12-20-99;  published 
10-21-99 

TREASURY  DEPARTMENT 

Customs  Service 

Financial  and  accounting 
procedures: 


Customs  duties,  taxes,  fees 
and  interest; 
underpayments  and 
overpayments  interest; 
comments  due  by  12-20- 
99:  published  10-20-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
CXialified  lessee  constnjction 
allowances;  short-temi 
leases;  comments  due  by 
12-20-99;  published  9-20- 
99 
Tax-exempt  bonds  issued 
by  State  and  local 
governments:  art)itrage 
and  related  restnctions; 
definition  of  investment- 
type  properly;  comments 
due  by  12-23-99: 
published  8-25-99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  t)e  used  in  coniunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  hnp:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from- the 
Supenntendent  of  Documents, 
U.S.  Government  Phnting 
Office.  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  3ccess.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available 

H,R.  1S/P.L,  106-145 
Otay  Mountain  Wilderriess  Act 
of  1999  (Dec.'9.  1999;  113 
Stat.  1711) 

H,R.  6Sa/P.L.  106-146 
Thomas  Cole  National  HIstonc 
Site  Act  (Dec.  9,  1999;  113 
Stat.  1714) 

H.R.  1104/P.L.  106-147 
To  autfionze  tr>e  Secretary  of 
the  Intenor  to  transfer 
administrative  junsdiction  over 
land  within  the  boundanes  of 
the  Home  of  Franklin  D. 
Roosevelt  Natkxial  Histonc 
Site  to  the  Archivist  of  the 
United  States  lor  the 
construction  of  a  visitor  center. 
(Dec.  9.  1999:  113  Stat.  1717) 
H.R.  152a/P.L  106-148 
National  Geologic  Mapping 
Reauthonzation  Ad  of  1999 
(Dec  9.  1999:  113  Slat   1719) 


H.R.  i6ia/p.L.  ioe-i4« 

Quinebaug  and  Shelucket 
Rivers  Valley  National 
Heritage  Corridor 
Reauthonzation  /\ct  of  1999 
(Dec.  9,  1999;  113  Stat.  1726) 
H.R,  166S/P.L.  106-150 
To  allow  the  National  Parti 
Service  to  acquire  certain  land 
lor  addition  to  the  Wilderness 
Battlefield  In  Virginia,  as 
previously  authonzed  by  law. 
by  purcfiase  or  excfiange  as 
well  as  by  donation.  (Dec   9. 
1999;  113  Slat.  1730) 
H.R.  1693/P.L.  106-1  SI 
To  anwnd  the  Fair  Labor 
Standards  Act  of  1938  to 
danfy  the  overtime  exemption 
for  employees  engaged  in  fire 
protection  activities.  (Dec.  9, 
1999;  113  Stat,   1731) 
H.R.  1887/P.L.  106-152 
To  amend  title  18.  United 
States  Code,  lo  punish  the 
depiction  of  animal  cruelty 
(Dec    9.  1999;  113  Stal    1732) 
H.R.  1932/P.L.  106-153 
Father  Theodore  M.  Hesburgh 
Congressional  Gold  Medal  Act 
(Dec.  9,  1999:  113  Stat.  1733) 
H.R.  2140/P.L.  106-154 
To  improve  protection  and 
management  of  ttie 
Chattahoochee  River  f^ational 
Recreation  Area  in  the  Slate 
of  Georgia,  (Dec.  9.  1999; 
113  Stat.  1736) 
H.R.  2401/P.L.  106-1S5 
U.S.  Holocaust  /Assets 
Commission  Extension  Act  of 
1999  (Dec  9.  1999;  113  Stat 
1740) 

H.R.  2632/P.L  106-156 

Ouggei  Mountain  Wikiemess 
Act  of  1999  (Dec    9.  1999. 
113  Stat.  1741) 
H.R.  2737/P.L.  106-157 
To  authorize  tf>e  Secretary  of 
the  Interior  to  convey  to  tfie 
State  of  Illinois  certain  Federal 
land  associated  with  tfie  Lewis 
and  Clari<  National  Historic 
Trail  to  tie  used  as  an  histonc 
and  Interpretive  site  ak>ng  the 
trail.  (Dec.  9.  1999;  113  Stat 
1743) 

H.R.  3381/P.L.  106-158 

Export  Enhancement  /tet  of 
1999  (Dec    9.  1999;  113  Stat. 
1745) 

H.R.  3419^.L.  106-159 

Motor  Camer  Safety 
Improvement  Act  of  1999 
(Dec.  9,  1999:  113  Stat   1748) 
H,R.  3456/P.L  106-160 
To  amend  statutory  damages 
provisions  of  title  17,  United 
States  Code  (Dec.  9,  1999; 
113  Stat.  1774) 
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H.J.  Res.  46/P.L.  106-161 

Confernng  status  as  an 
honorary  veteran  of  the  United 
States  Armed  Forces  on 
Zachary  Rstier.  (Dec.  9,  1999; 
113  Stat.  1775) 
S.  67/P.L.  106-162 
To  designate  the  headquarters 
building  of  the  Department  of 
Housing  and  Urban 
Development  in  Washington, 
Distnct  of  Columbia,  as  the 
■Robert  C.  Weaver  Federal 
Building".  (Dec.  9,  1999;  113 
Stat.  1777) 
S.  438/P.L.  106-163 
Chippewa  Cree  Tribe  of  The 
Rocky  Boy's  Reservation 
Indian  Reserved  Water  Rights 
Settlement  and  Water  Supply 
Enhancement  Act  of  1999 
(Dec.  9,  1999;  113  Stat.  1778) 


S.  548/P.L.  106-164 

Fallen  Timbers  Battlefield  and 
Fort  Miamis  National  Historic 
Site  Act  of  1999  (Dec.  9, 
1999;  113  Stat.  1792) 
S.  791/P.L.  106-165 
Women's  Business  Centers 
Sustainability  Act  ot  1999 
(Dec.  9,  1999;  113  Stat.  1795) 
S.  1S95/P.L.  106-166 
To  designate  the  United 
States  courthouse  at  401 
West  Washington  Street  in 
Pftoenix,  Arizona,  as  the 
"Sandra  Day  O'Connor  United 
States  Courthouse".  (Dec.  9, 
1999;  113  Stat.  1802) 
S.  1866/P.L.  106-167 
John  H.  Chafee  Coastal 
Barrier  Resources  System  Act 
(Dec.  9,  1999;  113  Stat.  1803) 


8.  33S/P.L.  106-168 

To  amend  chapter  30  of  title 
39,  United  States  Code,  to 
provide  for  the  nonmailability 
of  certain  deceptive  matter, 
relating  to  sweepstakes,  skill 
contests,  facsimile  checks, 
administrative  procedures, 
orders,  and  civil  penalties 
relating  to  such  matter,  and 
for  other  purposes.  (Dec.  12, 
1999;  113  Stat.  1806) 
Last  List  December  10.  1999 
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Notification  Service 
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address 
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Administration  on  Aging 

See  Aging  Administration 

Aging  Administration 

NOTICES 

Agency  information  collection  activities: 
Fioposed  collection;  comment  request,  70712—70713 

Agricuiturai  Marl(eting  Service 

RULES 

Milk  marketing  orders; 

New  England  et  al.,  70867-70912 
NOTICES 
Reports  and  guidance  docimients;  availability,  etc.; 

Commodity  research  and  promotion  programs;  agency 
oversight  guidelines;  comment  request.  70682-70686 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Food  and  Nutrition  Service 
See  Food  Safety  and  Inspection  Service 
See  Natural  Resources  Conservation  Service 
See  Rural  Utilities  Ser\'ice 

Animal  and  Plant  Health  Inspection  Service 

PnOPOSEO  RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Scrapie  pilot  projects,  70608-70610 

Blind  Of  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  70713-70714 
Vaccine  information  materials: 

Polio  vaccines,  70913-70918 

Coast  Guard 

RULES 

Regattas  and  marine  parades; 

Ambassador  Construction  Fireworks  Display,  Hudson 
River,  70587-70588 
PROPOSED  RULES 
Regattas  and  marine  parades: 

Port  of  Miami,  FL;  OPSAIL  2000,  70650-70652 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 

Severely  Disabled 

NOTICES 

Procurement  list:  additions  and  deletions,  70694-70695 


Commodity  Credit  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  70687 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  70698 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Higher  Education  Challenge  Grants  Program,  70687- 
70690 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  70698-70699 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Disability  and  Rehabilitation  Research  Projects  and 
Centers  Program,  70955-70960 
Postsecondary  education — 

Campus-based  programs,  70700-70701 
Special  education  and  rehabilitative  services — 
Individuals  with  disabilities:  technology  and  media 
services,  70981-70983 
Meetings: 
National  Educational  Research  Policy  and  Priorities 
Board.  70699-70700 

Employment  StaiKiards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  decisions, 

70728-70730 


Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulate  ry  Commission 

RULES 

Polygraph  examination  regulations,  70961-70980 

NOflcES 

Natural  gas  exportation  and  importation: 

Northern  Utilities,  Inc.,  et  al.,  70701-70703 
Powerplant  and  industrial  fuel  use:  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Panda  Oneta  Power,  L.P.,  70703 

Energy  Efficiency  ar>d  Renewable  Energy  Office 
NOTICES 
Meetings: 
State  Energy  Advisory  Board,  70703 
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Environmental  Protection  Agency 

RULES 

Air  programs:  approval  and  promulgation:  State  plans  for 
designated  facilities  and  pollutants: 
Indiana.  70595-70599 
Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
New  Jersey,  70593-70595 
Pennsylvania.  70589-70592 
Texas.  70592-70593 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin,  70599-70602 
Solid  wastes: 
Storage  and  collection  of  residential,  commercial,  and 
institutional  solid  waste,  70602-70606 
PnOPOSEO  RULES 

Air  pollution  control:  new  motor  vehicles  and  engines: 
Light-duty  vehicles  and  trucks — 
Pre-production  certification  procedures:  compliance 
assurance  programs:  reconsideration  petition, 
70665-70666 
Air  programs:  approval  and  promulgation:  State  plans  for 
designated  facilities  and  pollutants: 
Arizona.  70660-70665 
Indiana.  70665 
Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
California,  70652-70659 
New  Jersey,  70659-70660 
Pennsylvania,  70652 
Solid  wastes: 
Residential,  commercial,  and  institutional  solid  waste: 
guideline  revisions.  70666-70669 
NOTICES 

Environmental  statements:  availability,  etc.: 
Agency  statements — 

Weekly  receipts,  70707-70708 
Petroleum  products  pipeline  to  be  operated  by  Longhom 
Partners  Pipeline.  70708 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules,  etc.: 

Permissible  Stage  2  airplane  operations:  changes,  70571- 
70572 
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Federal  Bureau  of  Investigation 

NOTICES 

.■\gency  information  collection  activities: 
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Federal  Communications  Commission 
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Oklahoma  and  Texas,  70606-70607 
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Indiana,  70670 
Radio  stations:  table  of  assignments: 

Colorado.  70671 

Florida,  70671 

Georgia,  70672 

New  York.  70671 

Virginia  and  Maryland,  70670 
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GHz  (39  GHz)  band:  license  auction.  70708-70711 

Federal  Deposit  Insurance  Corporation 

NOTKES 

Meetings:  Sunshine  Act,  70711-70712 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Southwestern  Power  Administration,  et  al.,  70704-70707 
Applications,  bearings,  determinations,  etc.: 

Arizona  Public  Service  Co.,  70703-70704 

Federal  Railroad  Administration 

NOTICES 

Railroad  Safety  Advisory  Committee;  working  group 
activity  update.  70756-70757 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  70712 

Federal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  70712 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

70722-70723 
Environmental  statements:  notice  of  intent: 

Petit  Manan  National  Wildlife  Refuge,  ME,  70723-70724 
Meetings: 

Service  Regulations  Committee.  70724-70725 
Permits: 

Endangered  and  threatened  species,  70695-70697 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Neomycin  sulfate,  70576-70578 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  70714-70715 
Food  additive  petitions: 

Avecia,  Inc..  70715 
Reports  and  guidance  dociunents;  availability,  etc.: 
Antimicrobial  new  animal  drugs  for  use  in  food- 
producing  animals — 
Human  health  impact  of  microbial  effects;  industry 

guidance.  70715-70716 
Microbial  effects;  human  food  safety  and  assurance; 
FDA  response  to  comments,  70716-70717 


Food  and  Nutrition  Service 

PROPOSED  RULES 
Food  stamp  program: 
Personal  Responsibility  and  Work  Opportunity 
Reconcilation  Act:  implementation — 
Personal  responsibilitv'  provisions,  70919-70954 

Food  Safety  and  Inspection  Service 

NOTICES 

Meat  and  poultry  inspection: 
Foreign  meat  and  poultry  food  regulatory  systems; 
equivalence  evaluation  process,  70690^70693 

Health  and  Human  Services  Department 

See  Aging  Administration 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  70717-70718 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  70721-70722 

Indian  Affairs  Bureau 
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Interior  Department 
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See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
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Justice  Department 

See  Federal  Bureau  of  Investigation 
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Labor  Department 
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70719 
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Fishery  conservation  and  management: 
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Title  3— 

The  President 


Prodamatioii  7260  of  December  13,  1999 


Bicentennial     Commemoration     of     the     Death     of     George 
Washington 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Few  individuals  in  history  have  had  a  more  profound  and  lasting  effect 
on  a  nation  and  its  people  than  has  George  Washington.  His  character, 
convictions,  and  vision  shaped  our  Republic  in  its  crucial  formative  years 
and  started  us  on  the  great  American  journey  that  continues  to  this  day. 

At  every  moment  of  challenge  or  peril  in  the  early  history  of  our  Nation, 
George  Washington  emerged  as  a  leader  of  uncommon  wisdom  and  steadfast 
dedication  to  the  ideals  of  service.  A  brilliant  warrior,  he  held  together 
a  small,  undisciplined  army  with  the  force  of  his  personality  and  the  trust 
he  inspired  in  his  men,  ultimately  leading  them  to  victory  in  the  American 
Revolution.  When  the  Constitutional  Convention  began  in  Philadelphia  in 
1787,  the  delegates  turned  to  George  Washington  to  lead  their  efforts  to 
create  a  Constitution  for  the  American  people.  Elected  unanimously  to  pre- 
side over  the  Convention,  Washington  helped  to  craft  the  blueprint  for 
our  democracy  that  has  inspired  freedom-loving  peoples  across  the  globe 
for  more  than  2  centuries. 

As  the  first  President  of  the  United  States,  George  Washington  used  his 
power  wisely  and  with  restraint,  recognizing  that  his  actions  would  set 
enduring  precedents  and  traditions  for  the  leaders  who  would  follow  him. 
He  set  a  steady  course  for  our  fledgling  Nation,  keeping  us  free  from  entangle- 
ment in  foreign  conflicts,  laying  the  foundations  for  financial  stability  and 
economic  prosperity,  maintaining  a  strong  defense  to  preserve  our  independ- 
ence and  security,  and  ensuring  above  all  the  protection  of  Americans' 
rights  and  freedoms.  And,  in  relinquishing  his  office  at  the  appointed  time, 
he  established  by  example  the  peaceful  transition  of  power  that  has  become 
the  hallmark  of  our  democracy. 

Near  midnight  on  December  14,  1799,  America's  great  warrior,  statesman, 
and  leader  took  his  final  breath.  His  last  words  were,  "'Tis  well."  Due 
in  large  part  to  the  early  guiding  hand  of  George  Washington,  it  has  been 
well  for  our  Nation  ever  since.  Now,  200  years  later,  as  America  continues 
its  journey  into  a  new  century,  it  is  fitting  that  we  acknowledge  our  enduring 
debt  to  this  great  man. 

The  Congress,  by  Senate  Concurrent  Resolution  83,  has  requested  the  Presi- 
dent to  proclaim  December  14,  1999,  as  a  day  to  conmiemorate  the  200th 
anniversary  of  the  death  of  George  Washington. 

NOW,  THEREFC«E,  I,  WILLIAM  J.  CLINTON,  by  the  authority  vested  in 
me  as  President  by  the  Constitution  and  laws  of  the  United  States  of  America, 
do  hereby  proclaim  December  14,  1999,  as  the  Bicenteimial  Commemoration 
of  the  Death  of  George  Washington.  I  call  upon  the  people  of  the  United 
States  to  mark  this  day  with  appropriate  ceremonies  and  activities,  paying 
tribute  to  the  life  and  achievements  of  George  Washington  and  his  contribu- 
tions to  our  Nation.  As  a  further  mark  of  respect,  I  hereby  order  that 
the  flag  of  the  United  States  shall  be  flown  at  half-staff  upon  all  public 
buildings  and  grounds,  at  all  military  posts  and  naval  stations,  and  on 
all  naval  vessels  of  the  Federal  Government  in  the  District  of  Columbia 
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and  throughout  the  United  States  and  its  Territories  and  possessions  on 
Tuesday,  December  14,  1999.  I  also  direct  that  the  flag  shall  be  flown 
at  half-staff  on  that  day  at  all  United  States  embassies,  legations,  consular 
offices,  and  other  facilities  abroad,  including  all  military  facilities  and  naval 
vessels  and  stations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docliet  No.  99-ASW-19] 

Revision  of  Class  D  Airspace;  NAS 
JRB  (Carswell  Reld),  Fort  Worth,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  Rule. 

SUMMARY:  This  action  revises  Class  0 
airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  mean 
seal  level  (MSL),  within  a  4.5-mUB 
radius  of  the  Naval  Air  Station  (NAS) 
Joint  Reserve  Base  (JRB)  Carswell  Field. 
Fort  Worth.  TX.  This  action  is  prompted 
by  the  U.S.  Navy  request  to  enhance 
flight  safety  and  reduce  the  mid-air 
collision  potential  for  aircraft  operating 
in  the  vicinity  of  NAS  JRB  Carswell 
Field.  Fort  Worth,  TX.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  aircraft 
operating  in  the  vicinity  of  NAS  JRB 
Carswell  Field,  Fort  Worth,  TX. 
EFFECTIVE  DATE:  0901  UTC,  February  24, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone:  817- 
222-5593. 
SUPPI.EMENTARY  INFORMATION: 

History 

On  September  22, 1999,  a  proposal  to 
amend  14  CFR  Part  71  to  revise  Class  D 
airspace  at  NAS  JRB  Carswell  Field,  Fort 
Worth.  TX.  was  pubUshed  in  the 
Federal  Register  (64  FR  51273).  The 
proposal  was  to  revise  Class  D  airspace 
extending  upward  from  the  surface  to 
and  including  3,000  feet  MSL,  within  a 
4.5-niile  radius  of  the  NAS  JRB  Carswell 
Field.  Fort  Worth,  TX.  This  action  is 


prompted  by  the  U.S.  Navy  request  to 
enhance  flight  safety  and  reduce  the 
mid-air  collision  potential  for  aircraft 
operating  in  the  vicinity  of  NAS  JRB 
Carswell  Field,  Fort  Worth,  TX.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  operating  in  the  vicinity  of  NAS 
JRB  Carswell  Field.  Fort  Worth",  TX., 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed,  with  the  exception  of  minor 
editorial  changes. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  D  airspace 
ar«as  are  published  in  paragraph  5000  of 
FAA  Order  7400.9G.  dated  September  1. 
1999.  and  effective  September  16.  1999. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  airspace 
designations  listed  in  this  dociunent 
will  be  published  subsequenUy  in  the 
order. 

The  Rule 

This  amendment  to  14  CFR  Part  71 
revises  Class  D  airspace,  at  NAS  JRB 
Carswell  Field.  Fort  Worth.  TX. 
extending  upward  from  the  surface  to 
and  including  3.000  feet  MSL,  within  a 
4.5-mile  radius  of  the  NAS  JRB  Carswell 
Field.  Fort  Worth,  TX. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefor*,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  only  involves  an 
established  body  of  technical 
regulations  that  require  ft^uent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore.  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it    ' 


is  certified  that  tills  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator>' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

part  71— designation  of  class  a, 
class  b,  class  c.  class  d,  and 
Class  e  airspace  areas; 
airways;  routes;  and  reporting 

POINTS 

1.  The  authority  citation  for  154  CFR 
Part  71  continues  to  read  as  follows: 

Aulhority:  49  U  S.C.  106(g|.  40103.  401 1.1. 
40120;  E.O.  10854:  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1. 1999.  and 
effective  September  16.  1999,  is 
amended  as  follows: 

Paragraph  5000    Class  D  airspace  areas. 
*        *        *        »        * 

ASW  TX  D  Fort  Worth  NAS  |RB  (CmweU 

Field).  TX  (Revised) 
Fort  Worth.  NAS  [RB  Carswell  Field.  TX 

(Lat.  32=46'09"  N..  long.  97°26'30"  W.) 
Carswell  ILS  Localizer  North 

(Lat.  32*'47'19"  N..  long.  97*26'28"  W.) 
Carswell  TACAN 

(Lat.  32°46'18"N..  long.  97''26''22"  W.) 
Carswell  ILS  Localizer  South 
_  (Lat.  32''45'08"  N..  long.  97'26'27"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3.000  feet  MSL 
within  a  4.5-mile  radius  of  NAS  JR'*  Carswell 
Field  and  within  1  mile  each  side  of  the 
Carswell  ILS  Localizer  north  course 
extending  from  the  4.5-miIe  radius  to  6.5 
miles  north  of  the  airport  and  within  1.3 
mites  each  side  of  the  359"^  radial  of  the 
Carswell  TACAN  extending  from  the  4.5-mile 
radius  to  6.5  miles  north  of  the  airport  and 
within  1  mile  each  side  of  the  Carswell  ILS 
Localizer  south  course  extending  irom  the 
4.5-mile  radius  to  6.5  miles  south  of  the 
airport  and  within  1.3  miles  each  side  of  the 
182°  radial  of  the  Carswell  TACAN  extending 
h^m  the  4.5-mile  radius  to  6.5  miles  south 
of  the  airport  excluding  that  airspace  east  of 
long.  97°24'00"  W. 
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Issued  in  Forth  Worth,  TX  on  Dec«ml)OT  6. 
1999. 

loEllen  Casilio 

Assistant  Manager.  Air  Traffic  Division. 
Southwest  Region. 

IFR  Doc  99-32769  Filed  12-16-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

lAirspace  Doclwt  No.  99-ASW-22] 

Revision  of  Class  E  Airspace:  Corpus 
ChristI,  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  correction. 

SUMMARY;  This  action  corrects  an  error 

in  the  legal  description  of  a  direct  final 

rule  that  was  published  in  the  Federal 

Register  on  October  5. 1999  (64  FR 

538991  that  revised  the  Class  E  Airspace 

at  Corpus  Christi.  TX. 

EFFECTIVE  DATE:  0901  UTC,  December 

30. 1999 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day.  Airspace  Branch.  Air 

Traffic  Division,  Southwest  Region, 

Federal  Aviation  Administration,  Fort 

Worth,  TX  76193-0520,  telephone  817- 

222-S593. 

SUPPtEMENTARY  INFORMATION: 

History 

On  October  5,  1999  (64  FR  53899),  the 
FAA  published  a  direct  final  rule  that 
revised  the  description  of  the  Class  E 
airspace  area  at  Corpus  Christi,  TX. 
However,  an  error  was  made  in  the  legal 
description  for  the  Corpus  Christi,  TX 
Class  E  airspace  area.  The  geographic 
coordinates  for  the  latitude  (lat.J  of  the 
Corpus  Christi  VORTAC  was  incorrectly 
shown  as  26°54'14"N.  It  should  have 
been  27°54'14"N.  This  action  corrects 
that  error. 

Correctian  to  Final  Rule 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the 
publication  on  October  5, 1999;  FR  Doc. 
99-25856  and  the  legal  description  in 
FAA  Order  7400.9G  which  is 
incorporated  by  reference  in  14  CFR 
71.1  are  corrected  as  follows: 

i71.1     [CorrKtad] 

On  page  53900.  beginning  at  the 
bottom  of  the  first  column,  the  legal 
description  is  corrected  to  read  as 
follows: 


ASW  TX  E5  Carpus  Clirisli,  TX  IRevimd] 

Corpu.s  Christi  International  Airport,  TX 

(Lai.  27-46'13"N.,  long.  97°30'04"W.) 
Corpus  Chrisli  NAS 

(Lai.  27°41'35"N..  long,  g?' 1 7'29"W  ) 
Nueces  County  Airport,  TX 

(Lai.  27°46'43"N..  long.  97°41'2B"W.) 
Corpus  Christi  VORTAC.  TX 

(Lai.  27°54'14"N..  long.  97''26'42"W.) 
That  airspace  extending  upward  from  700 
Feet  above  the  surface  within  a  7.5-inile 
radius  of  Corpus  Chrisli  International  Airport 
and  within  1.4  miles  each  side  of  the  200' 
radial  of  the  Corpus  Christi  VORTAC 
extending  from  {be  7.5mile  radius  to  8,5 
miles  north  of  the  airport  and  within  1.5 
miles  each  side  of  the  316°  bearing  from  the 
airport  extending  from  the  7.5-mile  radius  to 
10.1  miles  northwest  of  the  airport  and 
within  an  B.S-mile  radius  of  Corpus  Christi 
NAS  and  within  a  6.3-miIe  radius  of  Nueces 
County  Airport. 
***** 

Issued  in  Forth  Worth,  TX.  on  December  8. 
1999. 

loEllen  Casilio. 

.\ssistant  Manager.  Air  Traffic  Division. 
Southwest  Region. 

IFR  Doc.  99-32770  Filed  12-16-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASW-27) 

Revision  of  Class  E  Airspace;  Lake 
Jackaon,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Lake  Jackson.  TX. 
The  development  of  a  Global 
PosiUoning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP), 
at  Brazoria  County  Airport.  Angleton/ 
Lake  Jackson.  TX.  bas  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feel  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  Brazoria 
County  Airport.  Angleton/Lake  Jackson. 
TX. 

DATES:  Effective  0901  UTC,  April  20, 
2000.  Comments  must  be  received  on  or 
before  January  31.  2000. 
A00RE88E8:  Send  comments  on  the  rule 
in  triplicate  to  Manager.  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-27,  Fort 
Worth,  TX  76193-0520.  The  official 


docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard.  Room  663.  Fori  Worth;  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region, 
Room  414.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fori 
Worth,  TX  76193-0520,  telephone  81 7- 
222-5593 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Lake  Jackson,  TX. 
The  development  of  a  GPS  SLAP,  at 
Brazoria  County  Airport.  Angleton/Lake 
lackson.  TX.  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  Brazoria 
County  Airport.  Angleton/Lake  Jackson, 
TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G.  dated  September  1. 
1999.  and  effective  September  16.  1999. 
which  is  incorporated  by  reference  in  14 
CFR  §17.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  dticument  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 


published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-27."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  it  is 
determined  that  this  final  rale  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  Is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  mle"  imder  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3)  if 
promulgated  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  critiera  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me.  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES:  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U..S.C.  106(g).  40103.  40113. 
40120:  E.O  10854:  24  FR  9585.  3  CFR.  1959- 
1963  Comp..  p.  389. 


171.1    [Anwndad] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.90. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1, 1999,  and 
effective  September  16, 1999,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWTXE5    Lake|Kknm.TXIReT<j8dl 

Angleton/Lake  Jackson,  Brazoria  County 
Airport,  TX 
(Lat.  29°06'31'T^..  long.  9S''27'43'TV.) 
Tliat  airpsace  extending  upward  from  700 

feet  above  the  surface  within  a  6.7-mile 

radius  of  Brazoria  County  Airport. 

***** 

Issued  in  Fort  Worth,  TX,  on  Decemt>er  8, 

1999. 

JoEllen  Casilio, 

Assistant  Manager.  Air  Traffic  Division. 

South  west  Region. 

[FR  Doc.  99-32771  Filed  12-16-99;  8:45  am] 

eujNO  CODE  «1S-13-« 


DEPARTMENT  OF  TRANSPORTATKm 
Federal  Aviatk>n  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  9»-ASW-30] 

Revision  of  Class  E  Airspace;  Artesia. 
NM 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rale;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Artesia,  NM.  The 
development  of  a  Nondirectional  Radio 
Beacon  (NDB)  Standard  Instrument 
Approach  Procedure  (SIAP).  at  Artesia 
Municipal  Airport.  Artesia,  NM.  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
to  Artesia  Municipal  Airport,  Aitesia, 
NM. 

DATES:  Effective  0901  UTC,  April  20, 
2000.  Comments  must  be  received  on  or 
before  January  31,  2000. 
AOOAESSES;  Send  comments  on  the  mle 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-30.  Fort 
Worth.  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Ck>unsel,  Southwest 
Region.  Federal  Aviation 
Administration.  2601  Mee(±am 
Boulevard,  Room  663,  Fort  Worth.  TX. 
between  9  AM  and  3  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region. 
Room  414.  Fort  Worth.  TX. 
FOR  FURTHER  MFORtUTION  CONTACT: 
Donald  J.  Day.  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0520.  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Artesia,  NM.  The 
development  of  a  NDB  SIAP,  at  Artesia 
Municipal  Airport,  Artesia,  NM.  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
to  Artesia  Municipal  Airport.  Artesia. 
NM. 
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Class  E  airspace  designations  are 
published  in  paragraph  600S  of  FAA 
Order  7400.gG.  dated  September  1, 
1999,  and  effective  September  16, 1999. 
which  is  incorporated  by  reference  in  14 
CFR  §71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  nde.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice,  of  intent  to  submit 
an  adverse  or  negative  conunent  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  Intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  nde  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regiUator>'.  economic, 
environmental,  and  energy  aspects  of 
the  nde  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-30."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relatioaship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  fi-equent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  1 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
E-xecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFK  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Aulbority:  49  IJ.S.C  1061g),  40103.  40113, 
40120:  E.O.  10854:  24  FR  9S6S,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

i71.1    [AnwncM] 

2.  The  incorporation  by  reference  in 
14  CRF  71.1  of  die  Federal  AviaUon 
Administration  Order  7400.gG, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1, 1999,  and 
effective  September  16,  1999,  is 
amended  as  follows: 

Poragrap/i  6005.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth. 

•  *         •         •         * 

ASW  MM  ES  ArtesU,  NM  |Revls«l| 

Artesia  Municipal  Airport,  NM 

(Ut.  32"51'09"N..  long.  104°28'04"  W.) 
That  airspace  extending  upward  from  700 
feet  atmve  the  surface  within  a  7-mile  radius 
of  Artesia  Municipal  Airport  and  within  1.8 
miles  each  side  of  the  035°  bearing  from  the 
Artesia  Municipal  Airport  extending  from  the 
7-mile  radius  lo  8.1  miles  northeast  of  the 
airport  and  within  2.5  miles  each  side  of  the 
305°  bearing  from  the  Artesia  Municipal 
Airport  extending  from  the  7-mile  radius  to 
7.6  miles  northwest  of  the  airport  and  within 
2.5  miles  each  side  of  the  150°  bearing  from 
the  Artesia  Municipal  Airport  extending  from 
the  7-inile  radius  to  7.6  miles  southeast  of  the 
airport. 

•  *         *         •         • 

Issued  in  Fort  Worth,  TX.  on  December  8, 
1999. 

loEUen  CasUio, 

Assistant  Manager.  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  99-32773  Filed  12-16-99:  8:45  ami 
NUMO  cooc  wie-is-M 


DEPARTMENT  OF  TRANSPORTATION 

Paderal  AvIaUon  Adminlatration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASW-29] 

Ravlslon  of  Class  E  Airspace;  Carrtzo 
Springs,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

StIMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Carrizo  Springs.  TX. 
The  development  of  a  Nondirectional 
Radio  Beacon  (NDB)  Standard 
Instrument  Approach  Procedure  (SlAP), 
at  Dimmit  County  Airport,  Carrizo 
Springs,  TX,  has  made  this  nde 
necessaiy.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  &om  700  feet  or  more 
above  the  siirfice  for  Instrument  Flight 


Rides  (IFR)  operations  to  Dimmit 
County  Airport,  Carrizo  Springs,  TX. 
DATES:  Effective  0901  UTC,  April  20. 
2000.  Comments  must  be  received  on  or 
before  lanuary  31,  2000. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-29,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  MFORMATION  CONTACT: 
Donald ).  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0S20,  telephone  817- 
222-SS93. 

SUPPLEMENTARY  INFORMATWN:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Carrizo  Springs, 
TX.  The  development  of  a  NDB  SIAP,  at 
Dimmit  County  Airport,  Carrizo 
Springs,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  fit>m  700  feet  or  more 
above  the  surface  for  Instnunent  Flight 
Rules  (IFR)  operations  to  Dimmit 
County  Airport,  Carrizo  Springs,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G.  dated  September  1, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequenUy  in  the  order. 

The  Direct  Final  Rule  Pracedore 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  ntmiber  of  previous 
opportunities  provided  to  tbe  public  to 
comment  on  substandally  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Uidess 
a  written  or  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  it, received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  tbe  comment 


period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  tbe  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  nde  and  was  not  preceded  by  a 
notice  of  proposed  mlemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  nde  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  .\l\  conimimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  nde  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  iovited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  tbe  Rides  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-AWS-29.  '  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Ageacy  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  tbe 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  it  is 
determined  that  this  final  nde  will  not 


have  federalism  implications  imder 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore. ! 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  Since  this  i^e  involves 
routine  matters  that  will  oidy  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulator)'  Flexibility  Analysis  because 
the  anticipated  impact  is  so  mininml. 

List  of  Subjects  in  14  CFR  pert  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
AviaUon  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authorttr  49  U.S.C  106(g).  40103.  40113. 
40120:  E.O.  10854;  24  FR9565,  3  CFR.  1959- 
1963  Comp  .  p.  389. 

171.1    (Amendaiq 

2.  The  incorporation  by  reference  in 
14  (3TI  71 .1  of  die  Federal  Aviation 
Admiiustration  Order  7400,90, 
Airspace  Designation  and  Heporting 
Points,  dated  September  1, 1999,  and 
effective  September  16. 1999,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth. 


ASWTXES    Carrizo  Springs,  TX  (Rerindl 

CUrrizo  Springs,  Dimmit  Countv  Airport.  TX 
(Lat.  28°31'22'N..  Long.  99°49'27"W.) 
That  airspace  extending  upward  &om  700 
feet  above  the  surface  within  a  7.5-nuIe 
radius  of  Dimmit  Coimty  Airport. 
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Issued  in  Fori  Worth.  TX.  on  December  8, 
1999. 

foEllen  Casilio, 

Assistant  Manager.  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  99-32772  Filed  12-16-99:  8:45  ami 
BILUHO  CODE  WIO-ia-M 


DEPARTMENT  OF  TRANSPORTATJON 
Federal  Aviation  Administration 
14CFHP8rt71 

(Aiitpaca  Docltet  No.  99-ASW-31] 

Revision  of  Class  E  Airspace;  Del  Rio, 
TX 

AGENCY:  Federal  Aviation 
.Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule:  request  for 
conunents. 

SUMMARY:  This  amendment  revises  the 
Class  E  Airspace  at  Del  Rio.  TX. 
Insufficient  controlled  airspace  to 
conduct  aircraft  recoveries  during 
Instrument  Flight  Rules  (IFR)  operations 
for  the  United  States  Air  Force  (USAF) 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  Laughlin  Air  Force  Base 
(AFB).  Del  Rio.  TX. 
DATES:  EHective  0901  UTC,  April  20. 
2000.  Comments  must  be  received  on  or 
before  lanuar>'  31.  2000. 
AODflESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager.  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  99-ASW-31,  Fort 
Worth.  TX  76193-0520.  The  official 
docket  maybe  examined  in  the  Office  of 
the  Regional  Coimsel.  Southwest 
Region.  Federal  Aviation 
Administration.  2601  Meacham 
Boulevard.  Room  663.  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  AirsfMce  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region. 
Room  414.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  I.  Day,  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0520.  lelephone  817- 
222-5593. 

SUf>l>l£MENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Del  Rio,  TX. 


Insufficient  controlled  airspace  to 
conduct  aircraft  recoveries  during  IFR 
operations  for  the  USAF  has  made  this 
rule  necessary.  This  action  is  intended 
to  provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  IFR  operations  to 
Laughlin  AFB,  Del  Rio.  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G.  dated  September  1, 
1999.  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rale  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objeciions.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  conunents  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identif>'  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpfiU  in  evaluating  the 
effectiveness  of  this  action  and 


determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-31."  The  postcard 
will  be  date  stamped  and  returned  to  the 
comm  enter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore.  1 
ceriifS'  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;'  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air) 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  0,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
pari  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565, 3  CFR,  1959- 
1963  Camp.,  p.  389. 

$71.1    [Amendwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1. 1999,  and 
effective  September  16. 1999,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  mote 
above  the  surface  of  the  earth. 


ASW  TX  E5  Del  Rio,  TX  (ReTisedj 
Del  Rio.  UughlU)  AFB.  TX 

(lal.  29°21'36"N..  long.  100°46'39"W.) 
Uughlin  VORTAC 

(lat  29''21M9"N.   long.  100=46'18"W.) 
Del  Rio  International  Airport.  TX 

(lal  29''22'19"N..  long.  100°5S'23"W.l 

That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  8*mile  radius 
of  Laughlin  AFB  and  within  8  miles  east  and 
6.5  miles  we,sl  of  the  149^  radial  of  the 
Laughlin  VORTAC  extending  from  the  8-raile 
radius  to  16  miles  southeast  of  the  VORTAC 
and  within  8  miles  north  and  4  miles  south 
of  the  305°  radial  of  the  Laughlm  VORTAC 
extending  from  the  8-mile  radius  to  16  miles 
northwest  of  the  VORTAC  and  within  a  12.3- 
mile  radius  of  the  Del  Rio  International 
Airport  excluding  that  airspace  in  Mexico. 
•         *         *         •         • 

Issued  in  Fort  Worth,  TX.  on  December  8. 
1999. 

loEllen  Casilio, 

.Assistant  Manager.  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  99-32774  Filed  12-16-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  91 

Changes  in  Permissible  Stage  2 
Airplane  Operations 

AGENCY;  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  statutory  changes. 

summary:  The  FAA  is  notif>'ing 
operators  of  Stage  2  airplanes  of  recent 
changes  to  the  Airport  Noise  and 
Capacity  Act  that  except  certain 


airplanes  from  the  law  and  allow  other 
Stage  2  airplanes  to  operate  past  the 
statutory  deadline  for  certain 
operations.  This  notice  explains  the 
effect  of  the  law  and  provides  a 
procedure  for  operators  to  use  to  obtain 
a  special  flight  authorization  allowing 
nonrevenue  flight  of  Stage  2  airplanes. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Connor.  Manager.  Noise 
Division  (AEE-100).  Office  of 
Environment  and  Energy.  FAA,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8933.  fax  (202)  267-5594.  email 
Tbomas.Connor^faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Airport  Noise  and  Capacity  Act 
(ANCA)  of  1990  prohibits  the  operation 
of  civil  subsonic  turbojet  Stage  2 
airplanes  over  75,000  pounds  in  the 
contiguous  United  States  after  December 
31.  1999.  Tbe  original  version  of  the  law 
did  not  distinguish  airpfanes  by  t^'pe  of 
certification  or  operation.  The  waiver 
provisions  of  the  original  law  are  very 
limited,  and  address  only  limited 
revenue  operation  of  Stage  2  airplanes 
by  U.S.  air  carriers. 

On  November  29. 1999,  the  President 
signed  into  law  certain  changes  to 
ANCA  that  effect  operators  of  Stage  2 
airplanes.  The  prohibition  on  revenue 
operations  of  Stage  2  airplanes  after 
December  31.  1999,  remains  in  effect. 
The  FAA  was  not  granted  any  new 
authority  to  allow  anyone  to  operate  a 
Stage  2  airplane  in  revenue  service  after 
December  31.  1999.  The  changes  to  the 
law  are  suirunarized  as  follows: 

Conflicting  Regulations  in  14  CFR  Part 
91 

The  changes  described  below  may 
appear  to  conflict  with  various  portions 
of  the  noise  transition  regulations 
currently  codified  at  14  CFR  91.801 
through  91.877.  However,  the  new 
provisions  state  that  the  regulations  are 
to  be  considered  modified  where  they 
conflict  with  any  new  statutory 
provisions.  The  FAA  is  aware  that  the 
statutory  change  is  not  apparent  to 
anyone  reading  the  regulations,  and 
plans  to  change  the  regulations  through 
appropriate  rulemaking  within  the  next 
year. 

Experimental  Certificates 

Turbojet  airplanes  over  75,f)00 
pounds  that  operate  under  an 
experimental  airworthiness  certificate 
have  been  excepted  from  the  law.  The 
requirement  that  aircraft  over  75.000 
pounds  meet  Stage  3  noise  levels  no 
longer  applies  to  airplanes  with 
experimental  airworthiness  certificates. 


These  airplanes  may  continue  to  be 
flown  after  December  31.  1999.  without 
further  action  by  the  operator  or  by  the 
FAA.  The  prohibition  on  non-Stage  3 
operation  continues  to  apply  to  all 
airplanes  operating  under  any  other 
type  of  airworthiness  certificate. 

Hawaiian  Operators 

Certain  operators  of  Stage  2  airplanes 
in  Hawaii  are  now  allowed  to  bring  their 
Stage  2  airplanes  to  the  contiguous 
United  States  for  maintenance  or  major 
alterations.  This  change  to  the  statute 
permits  these  flights  without  further 
action  by  the  operators  or  by  the  FAA. 

Nonrevenue  Stage  2  Operations 

The  revised  law  now  permits  a  range 
of  nonrevenue  Stage  2  operations  to 
occur  after  December  31.  1999.  Any 
operator  of  a  Stage  2  airplane  over 
75.000  pounds  may  operate  that 
airplane  in  the  contiguous  United  States 
for  the  following  purposes: 

•  Sell,  lease  or  scrap  the  airplane 

•  Obtain  modifications  to  meet  Stage 
3  noise  levels 

•  Obtain  scheduled  heavy 
maintenance  or  sigiuficant 
modifications 

•  Deliver  the  airplane  to  a  lessee  or 
retiun  it  to  a  lessor 

•  Park  or  store  the  airplane 

•  I'repare  the  airplane  for  any  of  these 
events 

With  regard  to  these  listed  uses, 
operators  are  adxised  to  note  the 
following: 

(1)  Nonrevenue  flight  is  a  shorthand 
term.  Whether  you  are  a  commercial  or 
noncommercial  operator.  Stage  2 
operations  are  restricted  to  the  purposes 
bsted  above  only.  No  "dual  purposes" 
are  allowed.  For  example,  you  may  not 
operate  a  Stage  2  airplane  for  one  of  the 
listed  purposes  and  also  transport  a 
company  official  or  company  gtxtds.  or 
accomplish  any  action  in  furtherance  of 
company  business.  Nonrevenue  service 
means  tbat  the  flight  does  not  generate 
any  revenue  for  carrying  passengers  or 
cargo. 

(2)  Operators  moving  a  Stage  2 
airplane  to  location  where  Stage  3 
modifications  may  be  obtained  must 
provide  a  copy  of  the  modification 
contract  to  the  FAA  with  the  application 
for  a  special  flight  authorization.  For  the 
other  purposes,  documentation  of  the 
activity  may  be  required  depending  on 
the  circumstances  presented. 

(3)  "Scheduled  heaiy  maintenance" 
means  a  "C"  or  "D"  check.  The  FAA 
interprets  the  statutory  language  lo 
mean  that  operators  of  Stage  2  airplanes 
may  not  request  a  special  flight 
authorization  to  accomplish  routine 
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light  maintenance  actions  in  the  United 
States. 

(4)  Similarly,  "significantly 
modifications"  is  interpreted  as  those 
that  require  specialized  knowledge  or 
equipment  not  readily  available 
elsewhere,  or  is  not  practicable  to  obtain 
outside  the  United  States.  All  requests 
claiming  significant  modifications  will 
be  reviewed  individually. 

(5)  No  Stage  1  operations  of  covered 
airplanes  are  permitted  for  any  reason. 

Special  Flight  Authorizations 

The  FAA  is  implementing  the 
provisions  of  the  law  that  allow 
nonrevenue  flights  by  issuing  special 
flight  authorizations.  An  operators  of  a 
Stage  2  airplane  that  wishers  to  operate 
in  the  contiguous  United  States  for  any 
of  the  purposes  listed  in  the  revised 
statute  (and  above)  may  apply  to  the 
FAA's  Office  of  Eoviroiunent  and 
Energy  [AEE]  for  a  special  flight 
authorization.  The  appUcani  must  file  in 
advance.  Applications  are  due  30  days 
in  advance  of  the  planned  flight  and 
must  provide  the  information  necessary 
for  the  FAA  to  determine  that  the 
planned  flight  is  within  the  limits 
prescribed  in  the  law. 

Any  Stage  2  airplane  (not  otherwise 
excepted  from  the  law)  that  operates  for 
any  reason  after  December  31,  1999, 
without  a  special  flight  authorization 
will  be  considered  in  violation  of  the 
law.  The  operator  may  be  subject  to  civil 
penalties  (including  a  fine  of  up  to 
$11,000  per  flight)  or  other  remedial 
actions,  including  cease  and  desist 
orders.  Once  granted,  the  special  flight 
authorization  must  be  carried  on  board 
the  airplane  during  the  authorized 
flight.  Similar  to  other  special  flight 
authorization,  only  flight  crew  members 
are  permitted  on  board  the  airplane 
during  the  fUght.  Further,  the  special 
flight  authorizations  issued  by  AEE  are 
for  noise  only.  They  are  not  substitutes 
for  any  other  authorization  or  ferry 
permit  that  may  be  required  for 
airworthiness  or  other  reasons,  such  as 
those  granted  under  14  CFR  $21,199  or 
§43.3. 

To  simplify  the  application  process, 
the  FAA  has  developed  a  form  that  lists 
the  information  that  the  applicant  must 
supply.  Use  of  this  form  is  not 
mandatory;  it  is  intended  to  simplify  the 
process.  The  form  does  contain 
important  reminders  about  the  use  of 
special  flight  authorizations.  In  some 
cases,  more  information  than  is 
requested  on  the  form  may  be  necessary 
for  the  FAA  to  determine  whether  a 
special  flight  authorization  can  be 
issued. 


The  form  has  received  OMB  approval 
for  information  collection  and  can  be 
obtained  on  the  FAA's  web  site 
(http://wwiv.aee./aa.gov/sifa/).  or  by  fax 
or  mail  by  contacting  the  Office  of 
Environment  and  Energy  at  the  number 
listed  in  the  FOR  FURTHER  INFORMATMN 
CONTACT  .section  above.  The  form  is  also 
reproduced  below. 

Given  the  short  notice  of  these 
changes  and  procedures  necessitated  by 
the  recent  passage  of  the  legislation,  the 
FAA  will  make  every  attempt  to  satisfy 
the  needs  of  aHected  operators  of  Stage 
2  airplanes  in  a  timely  manner. 
Operators  of  Stage  2  airplanes  that  have 
any  questions  concerning  their  rights  or 
requirement  under  the  new  statutory 
language  are  encouraged  to  contact  the 
FAA  as  soon  as  possible. 

Request  for  Special  FUght 
Authorization  Stage  2  Airplane  Over 
75,060  Pounds 

1 .  Applying  Operator. 

(a)  Operator's  Name: 

(b)  Address: 

(c)  City; 

(d)  State  and  zip  code: 

(e)  Country: 

(f)  Contact  Name: 

(g)  Contact  Phone  Nimiber. 
(h)  Contact  Fax  Number: 
(i)  Contact  E-mail  Address: 

2.  Airplane: 

(a)  Airplane  Make,  Model,  and  Series: 

(b)  Registration  Number  (including 
country  of  registration): 

(c)  Serial  Number: 

(d)  Current  Noise  Certification  (check 
one): 

Stage  1        Stage  2 

3.  Purpose  (check  one  and  fill  in 

appropriate  fields); 

— (a)  SeU.  lease  or  use  the  airplane 
outside  the  contiguous  48  States; 

— (b)  Scrap  the  airplane; 

— (c)  Obtain  modifications  to  the 
airplane  to  meet  Stage  3  noise  levels 
(copy  of  modification  contract 
required  with  this  application); 

— (d)  PerfoTHi  scheduled  heavy 
maintenance  or  significant 
modifications  on  the  airplane  at  a 
maintenance  facility  in  the 
contiguous  48  States.  Maintenance 
(check  all  applicable): 

— C  Check 

— -D'  Check 

— Other  significant  modifications 
(describe): 

— (e)  Deliver  the  airplane  to  a  lessee 
(include  name  and  address  of  both 
parties  below); 

— (f)  Return  the  airplane  to  the  lessor 
(include  name  and  address  of  both 


parties  below); 
— (g)  Prepare  or  park  or  store  the 
airplane  ii^  anticipation  of  any  of 
the  activities  described  in  (a) 
through  (e)  (include  name  and 
location  of  storage  or  maintenance 
facility): 

Company's  Name; 
Company's  Location: 

4.  Flights: 

(a)  Dates  (approximate  start  and  end 
dates); 

(b)  £)escribe  each  flight  (origin  and 
destination).  Designate  if  fuel  stop 
only. 

Flight  1: 
Flight  2: 

*      *      • 

FUght  _: 

5.  Other  information: 

Note:  This  fonn  is  an  application  for  a 
special  flight  authorization  only.  It  may  not 
b«  used  to  fly  an  airplane.  It  must  be 
submitted  to  the  FAA,  which  %inU  issue  a 
special  flight  authorization  based  on  the 
infonoation  submitted. 

When  issued,  the  Special  Flight 
Authorization  must  be  carried  on  board 
the  airplane  during  the  authorized 
flight.  Persons  on  board  are  limited  to 
flightcrew  only.  A  Special  Flight 
Authorization  issued  pursuant  to  this 
application  is  for  noise  only,  and  may 
not  be  used  as  a  substitute  for  other 
ferry  permit  or  authorization  that  may 
be  required  for  airworthiness  or  other 
purposes,  such  as  14  CFR  §21.199  or 
§43.3. 

Paperwork  Reduction  Act  Statement:  The 
information  collected  on  this  fonn  is  required 
by  PL  106-113.  The  FAA  will  use  the 
infonnation  to  issue  special  flight 
authorizations  for  nonrevenue  operations  of 
Stage  2  airplanes  at  U.S.  airports.  The  atmual 
burden  is  estimated  to  be  25  hours  based  on 
100  requests  at  15  minutes  per  request.  The 
submission  of  information  is  voluntary.  If 
proprietary  information  is  submitted,  it  will 
lie  protected  in  accordance  with  appropriate 
taws.  An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it  displays 
a  currently  valid  OMB  control  number  The 
OMB  control  number  for  this  collection  is 
212D-0652. 

(FAA  Changes  is  Permissible  Stage  2 
Airplane  Operations] 

Issued  in  Washington,  DC  on  December  13, 
1999. 

Paul  R.  Dykeman. 

Deputy  Director.  Office  of  Environment  and 
Ener^. 

IFR  Doc.  99-32725  Filed  12-14-99;  3:08  pm) 
OnXMO  COOE  M10-1S-M 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  254 

[Docket  No.  OST-1 996-1 340,  (ornwiy 
Docket  41690] 

RIN210&-AC07 

Domestic  Baggage  LiabilHy 

AGENCY:  Office  of  the  Secretary.  DOT, 
action:  Final  Rule, 

SUMMARY:  The  Department  is  amending 
its  rule  governing  the  minimum  amoimt 
to  which  U.S.  carriers  may  limit  their 
liability  to  passengers  for  lost,  damaged, 
or  delayed  baggage  in  domestic  air 
transportation.  We  are  raising  the 
minimum  liability  limit  ttoin  S1250  to 
$2500.  Also,  to  keep  the  minimum 
liability  limit  current,  the  Department 
will  review  the  Consumer  Price  Index 
for  All  Urban  Consumers  every  two 
years  and  adjust  the  minimimi  limit  if 
necessary.  Doubling  the  current 
minimimi  limit  to  S2500  reflects 
judgments  by  the  Department  and  some 
in  Congress  about  fairness  and  the 
current  value  of  some  consumer  baggage 
claims.  The  Department's  intent  in 
adopting  the  higher  minimum  limit  is  to 
offer  consumers  a  more  reasonable  level 
of  protection  while  continuing  to  allow 
airlines  to  limit  their  exposure  to 
extraordinary  claims. 
DATES:  This  rule  will  become  effective 
on  January  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
loanne  Petrie,  Office  of  Regulation  and 
Enforcement,  Office  of  the  General 
Coimsel,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  (202)  366- 
9315. 

SUPPI^MENTARY  INFORMATION: 
Backgroimd 

Part  254  of  Title  14  of  the  Code  of 
Federal  Regulations  (Part  254)  puts  a 
floor  tmder  the  amount  to  which  an  air 
carrier  may  limit  its  liability  for  loss, 
damage,  or  delay  in  the  carriage  of 
passenger  baggage  in  domestic  air 
transportation.  "The  rule  applies  to  both 
charter  and  scheduled  service.  It 
provides,  "(iln  any  flight  segment  using 
large  aircraft  [any  aircraft  designed  to 
have  a  maximum  passenger  capacity  of 
more  than  60  seatsl.  or  on  any  flight 
segment  that  is  included  on  the  same 
ticket  as  another  flight  segment  that  uses 
large  aircraft,  an  air  carrier  shall  not 
limit  its  liability  for  provable  direct  or 
consequential  damages  resulting  from 
the  disappearance  of.  damage  to,  or 
delay  in  delivery  of  a  passenger's 


personal  property,  including  baggage,  in 
its  custody  to  an  amount  less  than 
S12S0  for  each  passenger."  14  CFH 
254.4  (1999). 

In  addition.  Part  254'requires  a  carrier 
to  provide  certain  types  of  notice  to 
passengers.  It  provides.  "|i|n  any  flight 
segment  using  large  aircraft,  or  on  any 
flight  s^menl  that  is  included  on  the 
same  ticket  as  another  flight  segment 
that  uses  large  aircraft,  an  air  carrier 
shall  provide  to  passengers,  by 
conspicuous  written  material  included 
on  or  with  its  ticket,  either:  (a)  Notice 
of  any  monetary  limitation  on  its 
baggage  liability  to  passengers;  or  (b) 
The  following  notice:  "Federal  rules 
require  any  limit  on  an  airline's  baggage 
liability  to  be  at  least  $1250  per 
passenger."  14  CFR  254.5  (1999). 

The  minimum  liability  limit  was  last 
amended  by  a  final  rule,  issued  by  the 
Civil  Aeronautics  Board  (CAB)  before  its 
"sunset. "  in  1984.  ER-1374.  49  FR  5065. 
February  10. 1984.  The  $1250  figure  was 
based  on  the  increase  in  the  Consumer 
Price  Index  for  All  Urban  Consumers" 
(CPl-U)  between  the  date  of  the 
previous  amendment  in  May  1977  and 
September  1983.  When  setting  the 
minimum  limit,  the  CAB  attempted  to 
determine  the  amoimt  necessary  to 
cover  the  value  of  passengers'  baggage 
while  still  allowing  air  carriers  to 
protect  themselves  from  extraordinary 
claims. 

Regulatory  History  of  the  Current 
Proposal 

In  1993.  Public  Qtizen  and  the 
Aviation  Consumer  Action  Project 
(ACAP)  petitioned  the  Department  to 
raise  the  minimum  liability  limit  to 
S1850.  In  response  to  the  petition,  the 
Department  issued  a  notice  of  proposed 
rulemaking  (NPRM).  requesting 
comment  on  three  proposals.  59  FR 
49868.  September  30. 1994. 

The  first  proposal  would  have  raised 
the  minimum  liability  limit  to  $1850.  To 
assess  the  economic  effects  of  this  figure 
on  the  industry,  the  Department 
requested  that  air  carriers  submit  annual 
data  on  1993  domestic  baggage  claims. 
The  second  proposal  would  have  raised 
the  minimum  liability  limit  to  S1850 
vrith  a  mechanism  that  provided  for 
periodic  future  increases  based  on  the 
CPI-U.  The  third  proposal  would  have 
raised  the  minimum  liability  limit  to 
S2000.  Comments  and  baggage  data 
were  due  on  November  29, 
1994. 

In  No\?ember  1994,  the  Air  Transport 
Association  (ATA)  asked  for  an 
extension  of  the  November  29, 1994, 
deadline.  In  response,  the  Department 
declined  to  alter  the  deadline  for 
submission  of  baggage  data,  but  agreed 


to  publish  the  baggage  data  in  the 
docket  in  aggregate  form  and  to  extend 
the  comment  period  for  30  days  after 
such  publication.  59  FR  60926. 
November  29,  1994.  The  Department 
received  several  comments,  which  are 
accessible,  along  with  the  aggregate 
baggage  data  and  other  rulemaking 
documents,  at  the  Department  s  Docket 
Management  System  website  (http:// 
dms.dot.gov)  iii  Do<:ket  No.  OST-1996- 
1340.  In  1998.  ACAP  filed  an  updated 
petition  requesting  that  the  Department 
raise  the  minimum  liability  limit, 
recalculated  with  the  then-current 
CPl-U  index,  to  S2.100. 

On  June  28.  1999.  the  Department 
issued  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  that 
proposed  to  double  the  minimum 
liability  limit  to  $2,500  with  an 
adjustment  mechanism  using  the  CPl-U 
The  Department  based  the  proposed 
amount  of  the  minimum  limit  on  the 
Administration's  legislative  proposal, 
titled  the  "Airline  Passenger  Fair 
Treatment  Initiative,"  as  well  as  the 
minimum  liability  limit  Congress 
considered  in  H.R.  780.  The  Department 
selected  the  CPI-U  as  the  basis  for 
future  increases  because  it  is  the  best 
available  measure  of  the  cuirent-dollar 
replacement  cost  to  a  consumer  for 
replacing  lost,  damaged,  or  delayed 
items  in  checked  baggage. 

In  order  to  keep  the  minimum 
liability  limit  cunent.  the  Department 
proposed  that  it  would  review  the 
CPI-U  every  two  years  following  the 
issuance  of  a  final  rule  in  this 
proceeding.  The  Department  would 
increase  the  minimum  liability  limit 
(rotmded  to  the  nearest  $100  for 
simplicity),  if  necessary,  based  on  the 
July  CPI-U  of  the  second  year  foUovring 
the  previous  amendment.  Under  this 
process,  the  Department  would 
aimoimce  the  increase  by  publishing  a 
final  rule  in  the  Federal  Register  in 
early  fall  of  the  second  year.  Because 
this  would  merely  reflect  a 
mathematical  computation  of  the 
minimum  Uability  limit  using  the 
CPI-U.  the  Department  would  not  need 
to  first  publish  a  proposed  rule.  The 
new  minimum  liability  limit  and  the 
revised  notice  requirement  would  be 
efl'ective  on  the  following  |anuar>'  1 . 

Comments  Received  on  the  SNPRM 

As  part  of  the  airline  industry's 
Airline  Customer  Service  Commitment, 
released  on  June  17. 1999.  the  Air 
Transport  Association  (ATA)  petitioned 
the  Department  to  increase  the 
minimum  liability  limit.  ATA 
represents  the  airlines  that  carry  roughly 
95  percent  of  the  nation's  air  travelers. 
In  comments  that  ATA  filed  separately 
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&om  its  petition,  it  supports  the 
increase  in  the  minimum  liability  limit 
to  $2S0O.  ATA'3  opinion  is,  however, 
that  the  CPI-U  does  not  reflect 
accurately  the  effect  of  inflation  on 
contents  of  baggage  and  should, 
therefore,  not  be  used  to  adjust  the 
minimum  liability  limit.  Since  "most  of 
the  contents  of  baggage  are  apparel," 
ATA  asserts  that  the  apparel  component 
of  the  Consumer  Price  Index  (CPI)  is  a 
more  sensible  index  to  use  to  adjust  the 
minimum  liability  limit.  To  address 
concerns  that  air  travelers  also  often 
pack  relatively  more  expensive 
electronic  equipment  in  their  checked 
baggage.  ATA  points  out  that  the  video 
and  audio  component  of  the  CPI  is  more 
stable  than  that  for  apparel.  Using  the 
apparel  component  of  the  CPI  would 
not,  therefore,  disadvantage  travelers 
with  respect  to  oon-appare'  'tems  in 
their  checked  baggage.  Atlantic 
Southeast  Airlines  (ASA)  also  opposes 
using  the  CPI-U  to  adjust  the  minimum 
liability  limit.  ASA  asserts  that 
passenger  baggage  generally  contains 
clothing  and  personal  hygiene  products, 
whose  rate  of  inflation  tends  to  be  lower 
than  for  many  items  included  in  the 
aggregate  CPl-U. 

Trans  World  Airlines,  Inc.  (TWA) 
supports  the  proposed  S2500  minimum 
liability  limit,  but  believes  the 
Department  should  reconsider  its 
proposal  to  adjust  the  minimum  limit 
every  two  years.  Because  the  inflation 
rate  has  been,  in  recent  years,  very  low, 
TWA  suggests  that  the  Department 
revise  the  minimum  limit,  if  necessary, 
every  five  years  instead. 

The  Regional  Airline  Association 
(RAA),  which  is  not  a  party  to  the 
Airline  Customer  Service  Commitment, 
does  not  support  the  Department's 
proposal  to  increase  the  minimum 
liability  limit  to  S2500.  The  RAA 
questions  whether  the  DOT'S  minimum 
liability  limits  have  ever  accurately 
reflected  the  value  of  the  contents  of 
passengers'  baggage.  Further,  the  RAA, 
like  the  ATA.  argues  that  the  CPI-U  is 
the  wrong  measure  of  inflation  to  use  to 
adjust  the  minimum  liability  limit  since 
it  includes  more  than  apparel,  which 
the  RAA  asserts  is  the  primary 
component  of  passengers'  baggage. 

Sky  Trek  International  Airtoes  (Sky 
Trek)  is  opposed  to  the  Department's 
proposal  to  amend  its  domestic  baggage 
liability  rule.  Sky  Trek  states.  "ITlhe 
airlines  themselves  should  determine 
the  extent  to  which  baggage  liability 
shotdd  affect  their  product's 
marketability. "  Fiuther.  Sky  Trek  argues 
that,  contrary  to  the  Department's 
assertion,  domestic  carriers  have 
actively  improved  their  baggage 
handling  systems.  Sky  Trek  bases  this 


argument  on  the  Department's  statistics 
that  indicate  a  steady  number  of 
mishandled  baggage  complaints  in  the 
face  of  dramatic  increases  in 
enplanements  from  1993  through  1998. 

Also.  Sky  Trek  believes  that  most 
mishandled  baggage  is  the  result  of 
employee  misconduct.  Sky  Trek 
suggests,  therefore,  that  the  Department 
permit  a  portion  of  Passenger  Facility 
Charges  (PFCs)  to  be  used  to  enhance 
security  in  those  airport  areas  where 
baggage  is  most  at-risk  of  loss  or 
damage.  Further,  Sky  Trek  suggested 
that  an  airline  task  force,  not  the 
Department,  should  establish  industry 
guidelines  for  resolving  damaged 
bageage  claims. 

Toe  Luggage  and  Leather  Goods 
Manufacturers  of  America,  Inc. 
(LLGMA)  supports  both  the  proposed 
increase  in  the  minimum  liability  limit 
and  the  biannual  update  mechanism. 
LLGMA  represents  over  .300  producers, 
distributors,  and  retailers  of  travel 
goods,  including  luggage.  LLGMA's 
comments  express  a  concern,  however, 
that  these  measures  will  contribute 
further  to  the  passing  back  of  repair  or 
replacement  costs  to  its  members  by  air 
carriers.  LLGMA  accused  the  airlines  of 
failing  to  improve  their  baggage 
handling  systems  and  causing  most  of 
the  damage  to  passengers'  baggage. 

LLGMA  made  the  following 
recommendations  to  prevent  the  airlines 
&om  evading  responsibility  for  their 
actions  that  result  in  damaged  baggage. 
First.  LLGMA  urges  the  Department  to 
monitor  airline  claims  departments 
closely  to  determine  whether  airlines 
are  accepting  responsibility  for  bags  that 
their  baggage  handling  systems  damage. 
Second.  LLGMA  recommends  that  the 
Department  report  in  its  monthly  Air 
Travel  Consumer  Report  (ATCRJ  the 
number  of  mishandled  baggage 
complaints  that  involve  damage. 
LLGMA  also  requests  that  the  ATCR 
include  information  on  the  resolution  of 
these  complaints.  LLGMA  asserts  that 
these  measures  will  encourage  the 
airlines  to  improve  their  baggage 
handling  systems  and  provide  LLGMA 
with  information  it  needs  to  determine 
the  frequency  of  damaged  baggage  and 
whether  airlines  are  resolving  the 
damaged  baggage  complaints. 

Several  airune  passengers,  such  as 
Rita  Altamore,  wrote  to  support  the 
increase  in  the  minimum  liability  limit 
as  long  overdue.  Emmett  Scully  suggests 
that  the  proposed  figure  of  S2500  is  too 
low.  Several  of  these  passengers  note 
that  stricter  enforcement  of  carry-on 
baggage  limitations  forces  them  to  check 
more  of  their  belongings.  Joan  lunger 
comments  that  some  elderly  passengers 
or  passengers  with  disabilities  must 


place  all  their  belongings  in  checked 
baggage  since  they  may  be  unable  to 
carry  carry-on  baggage.  Further.  Walter 
and  Christa  Barke  and  an  anonvmous 
commenter  urge  airlines  to  prevent  loss 
and  damage  to  baggage  by  doing  things 
such  as  securing  baggage  areas  and 
requiring  persons  to  show  baggage  claim 
checks  before  leaving  secured  areas. 

Finally.  ATA  further  suggests  that  the 
Department  redraft  the  notice 
requirement  in  14  CFR  254.5  to  state 
that  the  Department  has  established  the 
minimum  liability  limit  at  $2500.  that 
the  amount  is  subject  to  periodic 
revision,  and  that  passengers  shoidd 
consult  their  travel  agents  or  airlines  for 
further  information.  ATA  asserts  that 
this  kind  of  notice  would  disclose 
clearly  and  directly  to  passengers  the 
minimum  liability  limit  without 
requiring  repeated  revisions  to  ticket 
stock  and  related  documents. 
Alternatively,  TWA  suggests  that  the 
Department  permit  airlines  to  deplete 
existing  ticket  stock  when  the  minimum 
liability  limit  changes,  since  the  old 
stock  would  disclose  a  lower  than  actual 
minimum  liability  limit,  which  would 
not  result  in  any  barm  to  consimiers. 

DOT'S  Response  to  the  Comments 

The  Department's  proposal  to  double 
the  current  minimum  liability  limit  to 
$2500  reflects  the  Department's 
judgment  about  fairness  and  the  ciirrent 
value  of  some  baggage  claims.  Some 
members  of  Congress  also  considered 
$2500  to  be  an  appropriate  minimum 
limit.  H.R.  780.  106th  Cong.  §  101(a) 
(1999).  Further,  ATA,  in  its  Airline 
Customer  Service  Commitment,  vowed 
to  support  this  increase  in  the  minimiun 
liability  limit.  Also,  the  Department 
applauds  both  American  Airlines  and 
Midwest  Express  Airlines  for 
voltmtarily  raising  their  minimum 
liability  limits  in  advance  of  this  rule. 

Although  the  CPI-U  includes  many 
goods  and  services  that  are  not 
associated  with  passengers'  baggage,  the 
apparel  component  of  the  CPI-U  also 
does  not  accurately  reflect  the  wide 
variety  of  items  passengers  pack  in  their 
luggage.  The  Department  believes  the 
CP\-U  is  the  proper  index  to  use  for  its 
proposed  biannual  updates  of  the 
minimum  liability'  limit.  The  CPI-U 
reflects  spending  patterns  for 
approximately  80  pen:ent  of  the  U.S. 
population.  The  CPI-U  is  the  best 
measure  for  adjusting  payments  to 
consiuners  when  the  intent  is  to  allow 
consumers  to  purchase  the  same  items 
in  current  dollars.  Since  no  single  index 
or  component  of  an  index  covers  all 
items  in  passengers'  baggage,  the 
aggregate  CPl-U  is  the  best  available 
measure  of  the  cost  to  passengers  of 


replacing  their  belongings  when  an 
airline  loses,  damages,  or  delays  their 


The  Department  recognizes  that 
airlines  often  order  ticki.t  stock  and 
related  documents  that  contain  the 
baggage  liability  notice  that  Part  254 
requires  in  bulk  to  receive  discounted 
rates.  Under  this  rule,  the  Department 
will  review  the  minimum  liability  limit 
every  two  years.  Since  the  Department 
will  always  round  the  minimum 
liability  limit  to  the  nearest  hundred- 
dollar  amount,  however,  the  minimum 
limit  will  likely  not  change  every  two 
years.  If,  as  TWA  suggests,  the  inflation 
rate  continues  to  remain  steady, 
uncertainty  involving  the  amount  of  the 
minimum  liability  limit  will  not  be  as 
burdensome  as  ATA  and  TWAr 
represent.  The  Department  continues  to 
believe  that  notice  to  consumers  of  the 
minimum  liability  limit,  as  14  CFR 
254.5  requires,  should  contain  the 
ciurent  minimum  liability  limit. 

For  a  reasonable  time,  however,  the 
Department  will  not  enforce  the  notice 
requirement  in  §254.5  while  airlines 
deplete  their  current  ticket  stock  that 
contains  the  old  minimum  liability 
limit.  During  this  time,  the  Department 
encourages  airlines  to  use  inserts  or 
other  means  to  notify  passengers  of  the 
new  $2500  minimum  liability  limit. 

As  a  final  matter,  the  Department 
wishes  to  call  attention  to  a  change  in 
the  formula  used  to  adjust  the  minimum 
liability  limit  from  the  formula 
published  in  the  SNPRM.  The  formula 
in  this  final  rule  is  merely  a  technical 
correction  to  reflect  the  Department's 
description  of  the  adjustment 
mechanism  in  the  preambles  of  the 
SNPRM  and  this  final  rule. 

Regulatory  Analyses  and  Notices 

E.O.  J 2866  and  DOT  Regulatory  Policies 
and  Procedures 

The  Department  has  determined  that 
this  action  is  not  a  significant  regulatory 
action  under  Executive  Order  1 2866  or 
under  the  Department's  Regulatory 
Policies  and  Procedures.  Interested 
parties  can  access  the  regulatory 
evaluation  that  examines  the  projected 
costs  and  impacts  of  the  proposal  in  the 
docket  (OST-1 996-1 340).  Since  this 
final  nde  is  the  same  as  the  proposed 
rule  and  since  we  have  received  no 
comments  providing  information  that 
warrants  changing  any  of  the  analysis, 
the  Department  has  decided  to  adopt  the 
draft  regiUatory  evaluation  as  final. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 


entities.  The  Department  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Department  received  no  comments  in 
response  to  the  SNPRM  on  potential 
impacts  on  small  entities.  By  its  express 
terms,  the  rule  applies  only  to  flight 
segments  that  use  large  aircraft,  or  on 
any  flight  segment  that  is  included  on 
the  same  ticket  as  another  flight  segment 
that  uses  large  aircraft.  Few.  if  any.  air 
carriers  operating  large  aircraft  would 
qualify  as  small  entities.  The  rule  could 
apply  to  some  air  carriers  that  might  be 
considered  small  entities  to  the  extent 
that  they  interline  or  codeshare  with 
large  air  carriers.  Based  on  our  analysis, 
we  also  do  not  believe  this  rule  would 
have  significant  economic  impact 
because  most  claim  payments  are 
currently  well  below  the  existing  S1250 
minimum  liability  limit.  Claimants  still 
need  to  demonstrate  the  extent  of  their 
actual  losses  and  are  not  automatically 
entitled  to  compensation  at  the  higher 
level. 

Federalism  Implications 

The  Department  believes  that  a 
federalism  assessment  is  unnecessary 
since  this  rule  does  not  have  sufficient 
federalism  implications  under  Executive 
Order  13132. 

Compliance  with  the  Unfunded 
Mandates  Reform  Act  of  1 995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4), 
each  federal  agency  "shall,  unless 
otherwise  prohibited  by  law.  assess  the 
effects  of  Federal  Regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector  (other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Sec.  201.  Section  202  of  the 
Unfunded  Mandates  Reform  Act  further 
requires  that  "before  promulgating  any 
general  notice  of  proposed  rulemaking 
that  is  likely  to  result  in  promulgation 
of  any  rule  that  includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  annually  for  inflation)  in  any 
1  year,  and  before  promulgating  any 
final  rule  for  which  a  general  notice  of 
proposed  rulemaking  was  published, 
the  agency  shall  prepare  a  written 
statement"  detading  the  effect  on  state, 
local,  and  tribal  government  and  the 
private  sector.  Since  this  rule  does  not 
result  in  an  unfunded  mandate,  the 
Department  did  not  prepare  a  statement. 


List  of  Subject  in  14  CFR  Part  2M 

Air  carriers.  Consumer  protection. 
Reporting  and  recordkeeping 
requirements. 

For  reasons  set  forth  in  the  preamble. 
the  Department  amends  14  CFR  Part  254 

as  follows: 

PART  254— DOMESTIC  BAGGAGE 
UABIUTY 

1.  The  authority  citation  for  part  254 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  40113,  41301,  41S04, 

41510.41702, and  41707. 

SZ54.1    (AmendedJ 

2.  In  §  254.1 .  the  phrase  "and 
overseas"  is  removed  and  the  phrase 
"and  intrastate"  is  added  in  its  place. 

S  254,2    (Amended] 

3.  In  §  254.2.  the  phrase  "or  overseas" 
is  removed  and  the  phrase  "or 
intrastate"  is  added  in  its  place. 

4.  Section  254.4  is  revised  to  read  as 
follows: 

S  254.4    Carrier  liability. 

On  any  flight  segment  using  large 
aircraft,  or  on  any  flight  segment  that  is 
included  on  the  same  ticket  as  another 
flight  segment  that  uses  large  aircraft,  an 
air  carrier  shall  not  limit  its  liability  for 
provable  direct  or  consequential 
damages  resulting  from  the 
disappearance  of.  damage  to,  or  delay  in 
deliverv'  of  a  passenger's  personal 
property,  including  baggage,  in  its 
custody  to  an  amount  less  than  $2500 
for  each  passenger. 

S2S4.5    [AmendMq 

5.  In  §  254.5(b).  the  amount  "S12S0" 
is  revised  to  read  "$2500.' 

6.  Section  254.6  is  added  to  read  as 
follows: 

§2S4.6    Periodic  Adjustments 

The  Department  of  Transportation 
will  review  the  minimum  limit  of 
liability  prescribed  in  this  part  every 
two  years.  The  Department  will  use  the 
Consumer  Price  Index  for  All  Urban 
Consumers  as  of  luly  of  each  review 
year  to  calculate  the  revised  minimum 
liability  amount.  The  Department  will 
use  the  following  formula: 

S2500  X  (a/b)  rounded  to  the  nearest 
SlOO  where: 

a  -  July  CPI-U  of  year  of  current 
adjustment 

b  =  Most  current  CPI-U  figure  when 
final  rule  is  issued. 


70576  Federal  Register/Vol.  64,  No.  242/Friday,  December  17,  1999/Rules  and  Regulations 


Federal  Register / Vol.  64,  No.  242 /Friday,  December  17,  1999 /Rules  and  Reeulations  70577 


Issued  in  Washington.  DC  under  authority 
delegated  by  49  CFR  1.56a(h)2  on  December 
13.  1999. 
Robert  Goldner. 

Acting  Deputy'  Assistant  Secretary  for 
Aviation  and  International  Affairs. 
IFR  Doc.  99-32782  Filed  12-16-99;  8:45  am) 
BIUJNG  CODE  «10-<2-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Neomycin  Sulfate 

agency:  Food  and  Drug  Administration. 

HHS. 

ACnOM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  {NADA}  filed  by 
Pharmacia  &  Upjohn  Co.  The 
supplemental  NADA  provides  for  use  of 
neomycin  sulfate  Type  A  medicated 
articles  to  make  Type  B  and  C 
medicated  feeds  for  cattle,  swine,  sheep, 
and  goats,  and  medicated  milk  replacers 
for  calves,  piglets,  lambs,  and  goat  kids. 

EFFECTIVE  DATE:  December  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration.  7500  Standisb  PI, 
Rockville.  MD  20855.  301-827-0212. 


SUPPLEMENTARY  INFORMATION:  Pharmacia 
ft  Upjohn  Co..  7000  Portage  Rd.. 
Kalamazoo.  Ml  49001-0199,  filed 
supplemental  NADA  140-976  that 
provides  for  use  of  neomycin  sulfate 
Type  A  medicated  articles  to  make  Type 
B  and  C  medicated  feeds  for  cattle, 
swine,  sheep,  and  goats,  and  medicated 
milk  replacers  for  calves,  piglets,  lambs, 
and  goat  kids,  for  treatment  and  control 
of  colibacillosis  (bacterial  enteritis) 
caused  by  Escherichia  coli  susceptible 
to  neomycin.  The  products  were  the 
subject  of  a  National  Academy  of 
Sciences/National  Research  Coimcil 
(NAS/NRC)  Drug  Efficacy  Study  Group 
review  of  the  product's  effectiveness 
(DESI 11-315V).  The  results  of  the  NAS/ 
NRC  review  and  FDA's  conclusions 
based  on  that  review  were  published  in 
the  Federal  Register  of  January  19, 1971 
(36  FR  837).  The  sponsor  filed  a 
supplemental  NADA  that  reflects 
compliance  with  the  results  of  the  NAS/ 
NRC  review  and  FDA's  conclusions 
based  on  that  review.  The  supplement  is 
approved  as  of  November  3, 1999,  and 
21  CFR  558.364  is  added  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  fi^edom  of  information 
summary. 

Also,  21  CFR  558.4  is  amended  in  the 
"Category  11"  table  in  paragraph  (d)  to 
add  an  entry  for  neomycin  sulfate. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(21(ii),  a  siunmary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  has  determined  tmder  21  CFR 
25.33(a)(3)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  S5»-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

2.  Section  558.4  is  amended  in  the 
"Category  11"  table  in  paragraph  (d)  by 

adding  an  entry  alphabetically  for 
neomycin  sulfate  to  read  as  follows; 

SSSe.4    Medicated  «md  application*. 


(d)' 


Category  II 

IDnjg 

Assay  limits  percent' type  A                 Type  B  maximum  (lOCx) 

Assay  limits  percent'  type  BIC 

Neomycin  sulfate 

80-120                                              100  g*  (22.0%) 

70-125 

Neomycin  Sulfate 


(1 )  400  to  1 .600  grams  per 
ton  (g/t)  of  dry  type  C 
feed. 


Combination 


Indications  lor  Use 


Limitations 


Cattle,  swine,  sheep,  and 
goats.  For  treatment  and 
control  of  colibacillosis 
(bacterial  enteritis) 
caused  by  Escherichia 
coli  susceptible  to  neo- 
mycin. 


To  provide  10  milligrams 
(mg)  of  neomycin  sulfate 
per  pound  of  body 
weight  per  day  for  a 
maximum  of  14  days. 
The  concentration  of  ne- 
omycin sulfate  required 
in  medicated  feed  must 
be  adjusted  to  com- 
pensate for  vanation  in 
age  and  weight  of  ani- 
mal, the  nature  and  se- 
verity of  disease  signs, 
and  environmental  tem- 
perature and  humidity, 
each  of  which  affects 
feed  consumption,  tf 
symptoms  persist  after 
using  for  2  or  3  days, 
consult  a  veterinarian. 
Treatment  should  con- 
tinue 24  to  46  hours  be- 
yofKl  remission  of  dis- 
ease symptoms.  Dis- 
continue treatment  prior 
to  slaughter  as  follows: 
Cattle  1  day,  swine  3 
days,  sheep  2  days,  and 
goats  3  days.  A  wittv 
drawal  period  has  not 
been  established  for  use 
in  preruminating  calves. 
Do  not  use  in  calves  to 
be  processed  for  veal.  A 
milk  discard  time  has 
not  been  established  for 
use  in  lactating  dairy 
cattle  or  lactating  dairy 
goats.  Do  not  use  in  fe- 
male dairy  cattle  20 
months  of  age  or  oMer 
or  female  dairy  goats  12 
months  of  age  or  older. 
For  use.  in  dry  feeds 
only.  Not  for  use  in  liq- 
uid feed  supplenwnts. 


Sponsor 


000009 


'  Percent  of  labeled  amount, 

2  Values  given  represent  ranges  for  erther  Type  B  or  Type  C  medicated  feeds.  For  those  dmgs  that  have  two  range  limit,  the  first  set  is  for  a 
Type  B  medicated  feed  and  the  second  set  is  for  a  Type  C  medicated  teed.  These  values  (ranges)  have  been  assigned  in  order  to  provide  for 
the  possibility  of  dilubon  of  a  Type  B  medicated  teed  wrth  lower  assay  limits  to  make  a  Type  C  medicated  teed. 


3.  Section  558.364  is  added  to  subpart 
B  to  read  as  follows: 


§558.364    Neomycin  sulfate. 

(a)  Approvals.  Type  A  medicated 
article:  325  grams  per  pound  to  000009 
in  §  510.600(c)  of  this  chapter. 


(b)  Belated  tolerances.  See  §  556.430 
of  this  chapter. 

(c)  (Reserved] 

(d)  Conditions  of  use.  Neomycin 
sulfate  is  used  as  follows: 
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Neomycin  Sulfate 

Combination 

Indications  for  Use 

Limitations 

Sponsor 

(2)  400  10  2.000  gfl  of  lype 

Do. 

To  provide  10  mg  of  neo- 
mycin sulfate  per  pound 
of  body  weigtit  per  day 
tor  a  maximum  of  14 
days.  Amount  consumed 
wilt  vary  depending  on 
animal's  consumption 
and  weight.  If  symptoms 
persist  after  using  for  2 
or  3  days,  consult  a  vet- 
erinarian. Treatment 
should  continue  24  to  46 
hours  t>eyond  remission 
of  disease  symptoms. 
Discontjnue  treatment 
pnor  to  slaughter  as  fol- 
lows: Cattle  1  day. 
swine  3  days,  sheep  2 
days,  and  goats  3  days. 
A  withdrawal  period  tias 
not  been  established  for 
use  in  preruminating 
calves.  Do  not  use  in 
calves  to  be  processed 
for  veal-  A  milk  discard 
time  has  r>ot  tieen  es- 
tabiisf>ed  for  use  in  lac- 
laling  dairy  cattle  or  lac- 
tating  dairy  goats  Do 
not  use  in  female  dairy 
cattle  20  months  of  age 
or  older  or  female  dairy 
goats  12  months  of  age 
or  older.  Fof  use  in  milK 
reptacers  only. 

000009 

Dated:  December  1. 1999. 
Andnw  \.  Beaulieu, 
Deputy  Director,  Center  for  Veterinary 
Medicine. 

(FR  Doc  99-32426  Filed  12-16-99;  8:45  am] 
SUMO  COM  nw-m-r 


DEPARTMEffT  Of  THE  INTERIOR 

Office  of  Surfac*  Mining  Reclamation 
and  Entofcament 

30CFRPwt»14 
[SPATS  No.  I»l-142-f0«] 

Surtaca  Coal  MMn«  and  Raclamallon 
Operatlona  On  Federal  Lands;  Slala- 
Fedaral  Cooparattve  Agreements; 
Indiana 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM], 

Interior. 

ACTION:  Final  rule. 

SUNMARY:  The  Governor  of  the  State  of 
Indiana  and  the  Secretary  of  the 
Department  of  the  Interior  (Secretary) 
are  entering  into  a  cooperative 
agreement  between  the  Department  of 


the  Interior  and  the  State  of  Indiana. 
This  agreement  will  allow  Indiana, 
under  the  permanent  regulatory 
program,  to  regulate  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  in  Indiana.  Section  S23(cl  of  the 
Surfece  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA) 
authorizes  the  cooperative  agreement. 
EFFECTIVE  DATE:  January  18,  2000. 
FOR  FURTHER  ttFORMATKM  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street.  Room  301, 
Indianapolis,  Indiana  46204-1521. 
Telephone  (317)  22&-6700.  Internet: 
INFOMAIL8indgw.osmre.gov. 
SUPPLEMENTARY  MFORMATION: 

I.  Background  on  the  Indiana  Prograia 

U.  Sutnnission  of  the  Cooperative  Agreement 

ID.  Dijector's  Findings 

IV.  Approval  of  the  CooperaUve  Agreement 

V.  Summary  and  Disposition  of  Comments 

VI.  Procedural  Determinations 

L  Background  on  the  Indiana  Program 

The  Secretary  conditionally  approved 
the  Indiana  program  effective  on  July 


29, 1982.  On  August  19. 1983,  the 
program  was  fully  approved.  You  can 
find  background  information  on  the 
Indiana  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  July  26, 1982,  Federal 
Register  (47  FR  32107).  You  can  find 
later  actions  on  the  Indiana  program  at 
30  CFR  914.10,  914.15,  and  914.16. 

n.  Subaiission  of  the  Cooperative 
Agreement 

By  letter  dated  March  10, 1998 
(Administrative  Record  No.  IND-1598), 
Indiana  submitted  a  request  for  a  State- 
Federal  cooperative  agreement  under  30 
CFR  745.11. 

We  announced  receipt  of  the 
amendment  in  the  February  8,  1999, 
Federal  Register  (64  FR  6150).  In  the 
same  document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  cooperative  agreement. 
The  public  comment  period  closed  on 
April  9,  1999.  Because  no  one  requested 
a  public  hearing  or  meeting,  we  did  not 
hold  one. 


m.  Director's  Findings 

Under  the  Federal  regulations  at  30 
CFR  745.11(f).  we  must  make  the 
following  three  findings  before 
recommending  to  the  Secretary  that  the 
Department  of  the  Interior  enter  into  a 
cooperative  agreement  with  a  State. 

1.  We  find  that  the  State  of  Indiana 
has  a  State  program  which  was 
conditionally  approved  and  became 
effective  on  July  29.  1982.  after 
publication  in  the  Federal  Register  on 
July  26.  1982  (47  FR  32107).  The 
program  was  fully  approved  on  August 
19.  1983  (48  FR  37626). 

2.  We  find  that  the  State  regulatory 
authority  has  sufficient  budget, 
equipment  and  personnel  to  enforce 
fiiUy  the  State's  statutes  and  regulations 
for  regulating  surface  coal  mining  and 
reclamation  operations  on  Federal  land 
covered  by  the  cooperative  agreement  in 
Indiana.  We  base  this  finding  upon  the 
written  certification  by  the  Budget 
Analyst  for  the  Division  of  Reclamation. 
Indiana  Department  of  Natiu^ 
Resoiuces. 

3.  We  find  that  the  State  of  Indiana 
has  the  legal  authority  to  administer  the 
cooperative  agreement.  This  finding  is 
based  upon  the  written  certification  of 
the  Chief  Legal  Coimsel  of  the  Indiana 
Department  of  Natural  Resources  and  on 
the  approval  of  the  State's  permanent 
regulatory  program. 

We  reported  our  findings  to  the 
Secretar>'  in  a  decision  memorandum 
and  recommended  approval  of  the 
cooperative  agreement. 

IV.  Approval  of  the  Cooperative 
Agreement 

Based  upon  the  approved  Indiana 
State  program,  the  administrative  record 
of  this  rulemaking.  wTitten  comments, 
and  our  findings  and  recommendations, 
the  Secretary  is  entering  into  a 
permanent  program  cooperative 
agreement  with  the  State  of  Indiana.  We 
are  publishing  the  signed  cooperative 
agreement  as  part  of  this  rulemaking 
and  are  codifying  it  at  30  CFR  Part  914. 
By  its  terms,  the  cooperative  agreement 
becomes  effective  on  January  18.  2000. 

V.  Summary  and  Disposition  of 
Comments 


Public  Comments 

We  requested  public  comments  and 
provided  an  opportunity  for  a  public 
hearing  on  the  proposed  cooperative 
agreement.  No  comments  were 
submitted  by  members  of  the  public  and 
no  one  requested  a  public  bearing. 
Because  no  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
we  did  not  bold  one. 


Federal  Agency  Comments 

Under  30  CFR  745.11(e).  we  requested 
comments  on  the  cooperative  agreement 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Indiana  program  (Administrative  Record 
No.  lND-1629).  In  a  letter  dated 
February  22.  1999.  the  U.S.  Department 
of  the  Interior  Fish  and  Wildlife  Service 
(FWS)  stated  that  it  has  no  specific 
concerns  about  the  program  revision  as 
long  as  it  provides  for  an  agency 
coordination  process  that  is  at  least  as 
effective  as  the  federal  process  would  be 
(Administrative  Record  No.  IND-1631). 
The  cooperative  agreement  under 
Article  VI.  Review  of  Permit 
Application  Package,  items  B.  and  C. 
provides  for  the  Division  of 
Reclamation.  Indiana  Department  of 
Natural  Resources  to  consult  with  the 
Federal  land  management  agency  and  to 
obtain  comments  and  determinations  of 
other  Federal  agencies  with  jurisdiction 
or  responsibility  over  Federal  lands 
affected  by  the  operations  proposed  in 
coal  mining  permit  application 
packages.  This  provision  is  seen  as 
adequately  addressing  the  concern 
raised  by  the  FWS. 

The  U.S.  Department  of  the  Interior's 
Bureau  of  Land  Management 
(Administrative  Record  No.  IND-1632) 
and  the  Minerals  Management  Service 
(Administrative  Record  No.  IND-1634)  - 
responded,  in  letters  dated  March  2  and 
4. 1999.  respectively,  that  they  have  no 
comments. 

VI.  Procedural  Determinations 

t.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  doctunent  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

(a)  This  rule  will  not  have  an  effect  of 
SlOO  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

(b)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaiuied  by 
another  agency. 

(c)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(d)  Tnis  rule  does  not  raise  novel  legal 
or  policy  issues. 

2.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  This  rule  will 
establish  a  cooperative  agreement 
between  the  Department  of  the  Interior 
and  the  State  of  Indiana.  The 
cooperative  agreement  does  not  impose 
any  new  substantive  requirements  on 
the  coal  industry.  It  merely  authorizes 
the  State  of  Indiana  to  regulate  surface 
coal  mining  and  reclamation  activities 
on  Federal  lands  in  Indiana  instead  of 
the  Federal  government  regulating  these 
activities. 

3.  Small  Rusiness  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more 
The  rule  only  affects  the  Stale  of 
Indiana.  The  costs  of  canying  out  the 
functions  under  the  cooperative 
agreement  are  offset  by  grants  from  the 
Federal  government. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions  because  the  rule 
does  not  impose  any  new  requirements 
on  the  coal  mining  industry  or 
consumers.  The  functions  that  will  be 
performed  by  the  State  luider  the 
cooperative  agreement  are  offset  by 
grants  from  the  Federal  government. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  the  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  for  the  reasons  stated  above. 

4.  Unfunded  Mandates 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  mote  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  Slate,  local,  or  tribal 
governments  or  the  private  sector.  The 
rule  establishes  a  cooperative  agreement 
at  the  request  of  the  Slate  of  In£ana  and 
will  result  in  the  delegation  of  authorit>- 
to  the  State.  A  statement  containing  the 
information  required  by  the  Unfiwded 
Mandates  Reform  Act  (1  U.S.C.  153]  e( 
seq.)  is  not  required. 

5.  Executive  Order  12630 — Takings 
In  accordance  with  Executive  Order 

12630.  the  rule  does  not  have  significant 
takings  implications.  The  rule 
establishes  a  cooperative  agreement  at 
the  request  of  the  State  of  Indiana  and 
will  result  in  the  delegation  of  authority 
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to  the  State.  A  takings  implication 
assessment  is  not  required. 

6.  Executive  Order  12612 — Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  rule  establishes  a  cooperative 
agreement  at  the  request  of  the  State  of 
Indiana  and  will  result  in  the  delegation 
of  authority  to  the  State.  Therefore,  a 
Federalism  assessment  is  not  required. 

7.  Executive  Order  12988 — Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  SoUcitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(21  of  die  Order 

8.  Paperwork  Reduction  Act 

This  rule  does  not  require  information 
collection  from  10  or  more  parties  or  a 
submission  under  the  Paperwork 
Reduction  Act.  An  OMB  form  83-1  is 
not  reqiiiied. 

9.  National  Environmental  Policy  Act 

This  rule  does  not  requite  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(21(C] 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Authors:  The  principal  author  of  this 
final  rule  is  Andrew  R.  Gilmore. 
Director.  Office  of  Surface  Mining, 
Indianapolis  Field  Office,  Minton- 
Capehart  Federal  Building,  575  N. 
Pennsylvania  Street,  Indianapohs, 
Indiana  46204-1521 

List  of  Snbiecta  in  saCFR  Part  914 

Intergovernmental  relations.  Surbce 
mining,  Undergroimd  mining. 

Dated:  July  14. 1999. 
Syhru  V.  Baca. 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management 

For  the  reasons  given  in  the  preamble. 
30  CFR  part  914  is  amended  as  set  forth 
below; 

PAUT  914— tNDUNA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Aalkarity:  30  U.S.C.  tiOletseq. 

2.  Section  914.30  is  added  to  read  as 
follows: 


{914J0    StM^Fwtwal  CoopwaMva 

State-Federal  Cooperative  Agreement 

The  Governor  of  the  State  of  Indiana 
(Governor)  and  the  Secretary  of  the 
Department  of  the  Interior  (Secretary) 
enter  into  a  Cooperative  Agreement 
(Agreement)  to  read  as  follows: 

Article  h  Introduction,  Purposes  and 
Responsible  Agencies 

A.  Authority 

This  Agreement  is  authorized  by  section 
523(c]  of  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA).  30  U.S  C.  1273(c|. 
which  allows  a  State  with  a  permanent 
regulatory  program  approved  by  the 
Secretary  under  section  503  of  SMCRA.  30 
U.S.C  1253.  to  elect  to  enter  into  an 
Agreement  for  the  Stale  regulation  of  surface 
coal  mining  and  reclamation  operations 
(including  surface  operations  and  surface 
impacts  incident  to  underground  mining 
operations)  on  Federal  lands.  This  Agreement 
provides  for  Slate  regulation  of  coal 
exploration  operations  not  subject  to  43  CFR 
Part  3400  and  surfece  coal  mining  and 
reclamation  operations  in  Indiana  on  Federal 
lands  (30  CFR  Chapter  VII  Subchapter  D). 
consistent  with  SMCRA  and  State  and 
Federal  laws  governing  such  activities  and 
the  Indiana  State  Program  (Program). 

B.  Purposes 

The  purpoaes  of  this  Agreement  are  to  (a) 
foster  Federal-State  cooperation  in  the 
regulabon  of  siuface  coal  mining  and 
reclamation  operations  and  coal  exploration 
operations  not  nibiect  to  43  CFR  Part  3400: 
(b)  minimize  intergovernmental  overlap  and 
duplication;  and  (c]  provide  uniform  and 
effective  application  of  the  Program  on  all 
lands  in  Indiana  in  accordance  with  SMCRA, 
the  Program,  and  this  Agreement. 

C.  Re§ponsibie  Administmtive  Agencies 
The  Natural  Resource  Commission  (NRC) 

and  the  Division  of  Reclamation  (DOR)  of  the 
Indiana  Department  of  Natural  Resources 
vrill  be  responsible  far  administering^^^his 
Agreement  on  behalf  of  the  Governor  under 
the  approved  Indiana  Regulatory  Program. 
The  Onics  of  Surface  and  Mining 
Reclamation  and  Enforcement  (OSM)  will 
administer  this  Agreement  oo  behalf  of  the 
Secretary. 

Aitick  D:  Eflbctive  Date 

After  being  signed  by  the  Secretary  and  the 
Governor,  this  Agreement  will  take  effect  30 
days  after  publication  in  the  Federal  Eagister 
as  a  final  rule.  This  Agreement  will  remain 
in  effect  until  terminated  as  provided  in 
Article  XI. 

Article  HI:  D«6]iJtiofu 

The  terms  and  phrases  used  in  this 
Agreement  which  are  defined  in  SMCRA.  30 
CFR  Parts  700.  701  and  740.  the  Program, 
including  the  OSM  approved  Stale  Act  (I.C. 
14-34).  and  the  rules  and  regulations 
promulgated  pursuant  to  those  Acts,  will  be 
given  the  meanings  set  forth  in  said 
definitions.  Where  there  is  a  conflict  between 
the  above  referenced  Slate  and  Federal 


definitions,  the  definitions  used  in  the 
Program  will  apply 

Article  IV:  Applicability 

In  accordance  with  the  Federal  lands 
program,  the  laws,  regulations,  terms  and 
conditions  of  the  Program  are  applicable  to 
Federal  lands  in  Indiana  except  as  otherwise 
slated  in  this  Agreement,  SMCRA.  30  CFR 
740.4.  740.n(a)  and  745.13.  and  other 
applicable  laws.  Executive  Orders,  or 
regulations. 

Article  V:  General  Requirements 

The  Governor  and  the  Secretary  affirm  that 
they  will  comply  with  all  the  provisions  of 
this  Agreement. 

A.  Au(/iori(yo/Sto(e  Agency:  DOR  and 
NRC  have  and  will  continue  to  have  the 
authority  under  State  law  to  carry  out  this 
Agreement. 

B.  Funds:  1.  Upon  application  by  DOR  and 
sub)ecl  to  appropriatiocs.  OSM  will  provide 
the  State  with  the  funds  to  defi'ay  the  costs 
associated  with  carrying  out  its 
responsibilities  under  this  Agreement  as 
provided  in  section  705(c)  of  SMCRA,  the 
grant  agreement,  and  30  CFR  735.16.  Such 
funds  will  cover  the  full  cost  incurred  by 
DOR  and  NRC  in  carrying  out  these 
responsibilities,  provided  that  such  cost  does 
not  exceed  the  estimated  cost  the  Federal 
government  would  have  expended  on  such 
responsibilities  in  the  absence  of  this 
Agreement. 

2.  OSM's  Indianapolis  Field  Office  and 
OSM's  Mid-Continent  Region  Coordinating 
Center  office  will  work,  with  DOR  to  estimate 
the  amount  the  Federal  government  would 
have  expended  for  regulation  of  Federal 
lands  in  Indiana  in  the  absence  of  this 
Agreement. 

3.  OSM  and  the  State  will  discuss  the  OSM 
Federal  lands  cost  estimate.  After  resolution 
of  any  issues.  DOR  will  include  the  Federal 
lands  cost  estimate  in  the  Stale's  annual 
r^ulatory  ^^nt  application  submitted  to 
OSM's  Indianapolis  Field  Office. 

The  Slate  may  use  the  existing  year's 
budget  totals,  adjusted  for  inflation  and 
workload  considerations  in  estimated 
regulatory  costs  for  the  following  grant  year. 
OSM  will  nobfy  IX)R  as  soon  as  possible  if 
such  projections  are  not  acceptable. 

4.  If  DOR  applies  for  a  grant  but  sufficient 
funds  have  not  been  appropriated  to  OSM. 
OSM  and  DOR  will  promptly  meet  to  decida 
on  appropriate  measures  that  will  insure  that 
sui^ce  coal  mining  and  reclamatian 
operations  on  Federal  lands  in  Indiana  are 
regulated  in  accordance  with  the  Prngnm.  U 
agreement  cannot  be  reached,  either  party 
may  terminate  the  Agreranenl  in  accordance 
with  Article  XI  of  this  Agreement. 

5.  Funds  provided  to  the  DOR  under  this 
Agreement  will  be  adjusted  in  accordance 
with  Office  of  Management  and  Budget 
Common  Rule  for  Uniform  Administration 
Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local  Governments. 

C.  Reports  and  Records:  IX)R  will  make 
annual  reports  to  OSM  containing 
information  with  respect  to  compliance  with 
the  terras  of  this  Agreement  pursuant  to  30 
CFR  745.12(d).  Upon  request.  DOR  and  OSM 
will  exchange  information  developed  under 


this  Agreement,  except  where  prohibited  by 
Federal  or  Slate  law. 

OSM  will  provide  E>OR  with  a  copy  of  anv 
final  evaluation  repori  prepared  concerning 
Slate  administration  and  enforcement  of  this 
Agreement.  DOR  comments  on  the  report 
will  be  appended  before  transmission  to  the 
Congress,  unless  necessary  to  respond  to  a 
request  by  a  date  certain,  or  to  other 
inleresled  parties. 

D.  Personnel:  Subject  to  adequate 
appropriations  and  grant  awards,  the  DOR 
will  maintain  the  necessary  personnel  to 
fully  implement  this  Agreement  in 
accordance  with  the  provisions  of  SMCRA. 
the  Federal  lands  program,  and  the  Program. 

E.  Equipnwnl  and  Laboratories:  Subject  to 
adequate  appropriations  and  grant  awards, 
the  DOR  will  assure  itself  access  to 
equipment,  laboratories,  and  facilities  with 
which  all  inspections,  investigations,  studies, 
tests,  and  analyses  can  be  performed  which 
are  necessary  to  carry  out  the  requirements 
of  the  Agreement. 

F.  Permit  Application  Fees  and  Civil 
Penalties:  The  amount  of  the  fee 
accompanying  an  application  for  a  permit  for 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in  Indiana  will 
be  determined  in  accordance  with  the 
approved  Indiana  Program.  All  permit  fees, 
civil  penalties  and  fines  collected  horn 
operations  on  Federal  lands  will  be  retained 
by  the  State  and  will  be  deposited  within  the 
Natural  Resources  Reclamation  Division 
Fund.  Permit  fees  will  be  considered  program 
income.  Civil  penalties  and  fines  will  not  be 
considered  program  income.  The  financial 
status  report  submitted  pursuant  to  30  CFR 
735.26  will  include  a  report  of  the  amount  of 
fees,  penalties,  and  fines  collected  on  such 
permits  during  the  State's  prior  fiscal  year. 

Article  VI:  Review  of  Permit  Application 
PacJiage 

A.  Submission  of  Permit  Application 
Package: 

1.  DOR  and  the  Secretary  require  an 
appUcant  proposing  to  conduct  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  covered  by  this  Agreement  to 
submit  a  permit  application  package  (PAP)  in 
an  appropriate  number  of  copies  to  DOR. 
DOR  will  furnish  OSM  and  other  Federal 
agencies  with  an  appropriate  niimber  of 
copies  of  the  PAP.  The  PAP  will  be  in  the 
form  required  by  DOR  and  will  include  any 
supplemental  information  required  by  OSM. 
the  Federal  land  management  agency,  and 
other  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  ofierations  proposed  in  the  PAP. 

At  a  minimum,  i^e  PAP  will  satisfy  the 
requirements  of  30  CFR  740.13(b)  and 
include  the  information  necessary  for  DOR  to 
make  a  determination  of  compliance  with  the 
Program  and  for  OSM  and  the  appropriate 
Federal  agencies  to  make  determinations  of 
compliance  with  applicable  requirements  of 
SMCRA,  the  Federal  lands  program,  and 
other  Federal  laws.  Executive  Orders,  and 
regulations  for  which  they  are  responsible. 

2.  For  any  outstanding  or  pending  permit 
applications  on  Federal  lands  being 
processed  by  OSM  prior  to  the  effbclive  date 
of  this  Agreement.  OSM  will  mainaain  sole 


permit  decision  responsibility-  After  the  final 
decision,  all  additional  responaibiliUes  shall 
pass  to  DOR  pursuant  to  the  terms  of  this 
Agreement  along  with  any  attendant  fees, 
fines,  or  civil  penalties  therefrom. 

B.  fleview  Procedures  Where  There  is  Xo 
Leased  Federal  Coo]  Invoh'ed: 

1.  DOR  will  assume  the  responsibilities  for 
review  of  PAPs  where  there  is  no  leastfd 
Federal  coal  to  the  extent  authorized  in  30 
CFR  740.4(c)(1).  (2),  (4).  (6)  and  (7),  In 
addition  to  consultation  with  the  Federal 
land  management  agency  pursuant  to  30  CFR 
740.4(c)(2).  DOR  will  be'responsible  for 
obtaining,  except  for  non -significant 
revisions,  the  comments  and  determinations 
of  other  Fejderai  agenciei.  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP.  DOR 
will  request  such  Federal  agencies  to  furnish 
their  findings  or  any  requests  for  additional 
information  to  DOR  within  45  calendar  days 
of  the  date  of  receipt  of  the  PAP.  OSM  wilf 
assist  DOR  in  obtaining  this  mformation. 
upon  request.  Responsibtlitiea  and  decisions 
which  can  be  delegated  to  DOR  under  other 
applicable  Federal  laws  may  be  specified  in 
working  agreements  between  OSM  and  the 
State,  with  the  concurrence  of  any  Federal 
agency  involved,  and  without  amendment  to 
this  Agreement. 

2.  DOR  will  assume  responsibility  for  the 
analysis,  review  and  approval,  disapproval, 
or  conditional  approval  of  the  permit 
application  component  of  the  PAP  required 
by  30  CFR  740.13  for  surface  coal  mining  and 
reclamation  operations  in  Indiana  on  Federal 
lands  not  requiring  a  mining  plan  pursuant 
to  the  Mineral  Leasing  Act  (MLA),  DOR  will 
review  the  PAP  for  compliance  with  the 
Program  and  the  OSM  approved  Slate  Act 
and  regulations.  DOR  will  be  the  primar)' 
point  of  contact  for  applicants  regarding 
decisions  on  the  PAP  and  will  be  responsible 
for  informing  the  applicant  of 
determinations. 

3.  The  Secretary  will  make  his 
determinations  under  SMCRA  that  cannot  be 
delegated  to  the  Stale.  Some  of  which  have 
been  delegated  to  OSM. 

4.  OSM  and  DOR  will  coordinate  with  each 
other  during  the  review  process  as  needed. 
OSM  will  provide  technical  assistance  to 
DOR  when  requested,  if  available  resources 
allow.  DOR  will  keep  OSM  informed  of 
findings  made  during  the  review  process 
which  bear  on  the  responsibilities  of  OSM  or 
other  Federal  agencies.  OSM  may  provide 
assistance  to  DOR  in  resolving  conflicts  with 
Federal  land  management  agencies.  OSM 
will  be  responsible  for  ensuring  that  any 
information  OSM  receives  hx>m  an  applicant 
is  promptly  sent  to  DOR.  OSM  will  have 
access  to  DOR  files  concerning  operations  on 
Federal  lands.  OSM  will  send  to  DOR  copies 
of  all  resulting  correspondence  between  OSM 
and  the  appUcant  that  may  have  a  bearing  on 
decisions  regarding  the  PAP.  The  Secretary 
reserves  the  right  to  act  independently  of 
DOR  to  carry  out  his  responsibilities  under 
laws  other  than  SMCRA. 

5.  DOR  will  make  a  decision  on  approval, 
disapproval  or  conditional  approval  of  the 
permit  on  Federal  lands. 

(a)  Any  permit  issued  by  DOR  will 
incorporate  any  lawful  terms  or  conditions 


imposed  by  the  Federal  land  management 
agenc)'.  including  conditions  relating  to  po«l- 
mining  land  use.  and  will  be  conducted  in 
compliance  with  the  requtramonts  of  the 
Federal  land  msnagement  agency. 

(b)  The  permi?  will  in- lude  lawful  lemis 
and  conditions  roquired  by  other  applicable 
Federal  laws  and  regulations. 

(c)  ,'\fter  making  its  decision  on  the  PAP. 
DOR  will  send  a  notice  to  the  applicant. 
OSM,  the  Federal  land  management  agency, 
and  any  agency  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP.  A  copy 
of  the  permit  and  written  findings  will  be 
submitted  to  OSM  upon  request. 

C.  Review  Procedures  Where  Leased  Federal 
Coat  Is  involved: 

1.  DOR  wit)  assume  the  responsibiliHea 
listed  in  30  CFR  740.4(cHl).  (2).  (3).  (4).  (B) 
and  (7).  to  the  extent  authorized. 

In  accordance  with  30  CFR  740.4(c)(1). 
DOR  will  assume  responsibility  for  the 
analysis,  review  and  approval,  disapproval, 
or  conditional  approval  of  the  permit 
application  component  of  the  PAP  for  sur{ac:e 
coal  mining  and  reclamation  operations  in 
Indiana  where  a  mining  plan  is  required, 
including  applications  for  revisioiifl. 
renewals  and  transfer  sale  and  assignment  of 
such  permits.  OSM  will,  at  the  request  of  the 
Slate,  assist  to  the  extent  possible  In  this 
analysis  and  review. 

DOR  will  be  the  primary  point  of  contact 
for  applicants  regarding  the  review  of  the 
PAP  for  compUance  with  the  Program  and 
Stale  law  and  regulations. 

DOR  will  be  responsible  for  informing  the 
applicant  of  all  joint  State-Federal 
determinations 

DOR  will  to  the  extant  authorized,  consult 
with  the  Federal  land  management  agency 
and  the  Bureau  of  Land  Management  (BLM) 
pursuant  lo  30  CFR  740.4(c)t2)  and  (3). 
respectively.  On  matters  concerned 
exclusively  with  regulations  under  43  CFR 
part  3480.  Subparts  3480  through  .1487,  BLM 
will  be  the  primary  contact  with  the 
applicant.  BLM  will  inform  DOR  of  its 
actions  and  provide  DOR  with  a  copy  of 
documentation  on  all  decisions. 

DOR  will  send  the  OSM  copies  of  any 
correspondence  with  the  applicant  and  any 
information  received  from  the  applicant 
regarding  the  PAP.  OSM  will  send  to  DOR 
copies  of  all  correspondence  with  the 
applicant  which  may  have  a  bearing  on  the 
PAP.  As  a  matter  of  practice.  OSM  will  not 
independently  initiate  contacts  with 
applicants  regarding  completeness  or 
deficiencies  of  the  PAP  with  respect  to 
matters  covered  by  the  Program. 

DOR  will  also  be  responsible  for  obtaining 
the  comments  and  determinations  of  other 
Federal  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP.  DOR 
will  request  all  Federal  agencies  to  furnish 
their  findings  or  any  requests  for  additional 
information  to  DOR  within  45  days  of  the 
date  of  receipt  of  the  PAP.  OSM  will  assist 
DOR  in  obtaining  this  information,  upon 
request  of  DOR. 

E)OR  will  be  responsible  for  approval  and 
release  of  performance  bonds  under  30  CFR 
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740.4(cJ(4)  in  accordance  with  Article  IX  of 
this  Agreement,  and  for  review  and  approval 
under  30  CFR  740.4(c)(e)  of  exploration 
operations  not  subtect  to  43  CFR  Part  3480. 
Subparts  3480-3487. 

DOR  will  prepare  documentation  to 
comply  with  the  requirements  of  NEPA 
under  30  CFR  740.4(c)(7);  however.  OSM  will 
retain  the  TBsponsibilitv  for  the  exceptions  in 
30  CFR  740.4(c)(7)(i)-(vli). 

Z.  The  Secrelar>*  will  concurrently  carry 
out  his  responsibilities  under  30  CFR 
740.4(a}  that  cannot  be  delegated  to  DOR 
under  the  Federal  lands  program.  MLA.  the 
National  EnvironmenlaJ  Policy  Act  (NEPA). 
this  Agreement,  and  other  applicable  Federal 
laws.  The  Secretary  will  carry  out  these 
responsibilities  in  a  timely  manner  and  will 
avoid  to  the  extent  possible,  duplication  of 
the  responsibilities  of  the  State  as  set  forth 
in  this  Agreement  and  the  Program.  The 
Secretary  will  consider  the  information  in  the 
PAP  and.  where  appropriate,  make  decisions 
required  by  SMCRA.  MLA.  NEPA.  and  other 
Federal  laws. 

Responsibilities  and  decisions  which  can 
be  delegated  to  the  Stale  under  other 
applicable  Federal  laws  may  be  specified  in 
working  agreements  between  GSM  and  DOR. 
with  concurrence  of  any  Federal  agency 
involved,  and  without  amendment  to  this 
Agreement. 

Where  necessary  to  make  the 
determination  to  recommend  that  the 
Secretary  approve  the  mining  plan.  OSM  will 
consult  with  and  obtain  the  concurrences  of 
the  BLM.  the  Federal  land  management 
agency  and  other  Federal  agencies  as 
required. 

The  Secretarv-  reserves  the  right  to  act 
independently  of  DOR  to  carry  out  bis 
responsibilities  under  taws  other  than 
SMCRA  or  provisions  of  SMCRA  not  covered 
by  the  Program,  and  in  instances  of 
disagreement  over  SMCRA  and  the  Federal 
lands  program. 

3.  OSM  will  assist  DOR  in  carrying  out 
DDK's  responsibilities  by: 

(a)  Coordinating  resoludon  of  conflicts  and 
difficulties  between  E)OR  and  other  Federal 
agencies  in  a  timely  manner. 

(b)  Assisting  in  scheduling  joint  meetings, 
upon  request,  between  State  and  Federal 
agencies. 

(cj  Where  OSM  is  assisting  DOR  in 
reviewing  the  PAP.  furnishing  to  DOR  the 
work  product  within  50  calendar  days  of 
receipt  of  the  State's  request  for  such 
assistance,  unless  a  different  time  is  agreed 
upon  by  OSM  and  DOR. 

(d)  Exercising  its  responsibilities  in  a 
timely  manner,  governed  to  the  extent 
possible  by  the  deadlines  established  in  the 
Program. 

4.  Review  of  the  PAPi 

(a)  OSM  and  DOR  will  coordinate  with 
eech  other  during  the  review  process  as 
needed.  DOR  will  keep  OSM  informed  of 
findings  and  technical  analyses  made  during 
the  review  process  which  bear  on  the 
responsibilities  of  OSM  or  other  Federal 
agencies.  OSM  will  ensure  that  any 
information  it  receives  which  has  a  bearing 
on  decisions  regarding  the  PAP  la  promptly 
sent  to  DOR. 


(b)  DOR  will  review  the  PAP  for 
compliance  with  the  Program  and  Stale  law 
and  regulations. 

(c)  OSM  will  review  the  operation  and 
reclamation  plan  portion  of  the  permit 
application,  and  any  other  appropriate 
portions  of  the  PAP  for  compliance  with  the 
non-detegable  responsibilities  of  SMCRA  and 
for  compliance  with  the  requirements  of 
other  Federal  taws  and  regulatioits. 

(d)  OSM  and  DOR  will  develop  a  work 
plan  and  schedule  for  PAP  review  and  each 
will  identify  a  person  as  the  project  leader. 
The  prefect  leaders  will  serve  as  the  primar>' 
points  of  contact  between  OSM  and  DOR 
throughout  the  review  process.  Not  later  than 
50  days  after  receipt  of  the  PAP,  unless  a 
di^rent  time  is  agreed  upon,  OSM  will 
furnish  DOR  with  its  review  comments  on 
the  PAP  and  specify  any  requirements  for 
additional  data-  To  the  extent  practicable. 
DOR  will  provide  OSM  all  available 
information  that  may  aid  OSM  in  preparing 
any  findings. 

(e)  DOR  will  prepare  a  State  decision 
package,  including  written  findings  and 
supporting  documentation,  indicating 
whether  the  PAP  is  in  compliance  with  the 
Program.  The  review  and  finalization  of  the 
State  decision  package  will  be  conducted  in 
accordance  with  procedures  for  processing 
PAPs  agreed  upon  by  DOR  and  OSM. 

(f)  DOR  may  make  a  decision  on  approval 
or  dtisapproval  of  the  permit  on  Federal  lands 
in  accordance  with  the  Program  prior  to  the 
necessary  Secretarial  decision  on  the  mining 
plan,  provided  that  DOR  advi.<ies  the  operator 
in  the  permit  that  Secretarial  approval  of  the 
mining  plan  must  be  obtained  before  the 
operator  may  conduct  coal  development  or 
mining  operations  on  the  Federal  lease.  DOR 
will  reserve  the  right  to  amend  or  rescind  any 
raquiremmts  of  the  permit  to  conform  with 
any  terms  or  conditions  imposed  by  the 
Secretary  in  his  approval  of  the  mining  plan. 

(g)  The  permit  will  include,  as  applicable, 
terms  and  conditions  required  by  the  lease 
issued  pursuant  to  the  MLA  and  by  any  other 
applicable  Federal  laws  and  regulations, 
including  conditions  imposed  by  the  Federal 
land  management  agency  relatiiig  to  post- 
mining  land  use.  and  those  of  other  afiiected 
agencies,  and  will  be  conditioned  on 
compliance  with  the  requirements  of  the 
Federal  land  management  agency  with 
iurisdiction. 

(h)  After  making  its  decision  on  the  PAP. 
DOR  will  send  a  notice  to  the  applicant, 
OSM.  the  Federal  land  management  agency, 
and  any  agency  with  jurisdiction  or 
responsibility  over  Federal  land  affected  by 
operations  proposed  in  the  PAP.  A  copy  of 
the  written  frndings  and  the  permit  will  also 
be  submitted  to  OSM. 

5.  OSM  will  provide  technical  assistance  to 
DOR  when  requested,  if  available  resources 
allow.  OSM  will  have  access  to  DOR  files 
concerning  operetiotis  on  Federal  lands. 

D.  Review  Procedures  for  Permit  Revisions; 
RenewaJs;  and  Transfer  Assignment  or  Sate 
of  Permit  Rights: 

1.  Any  permit  revision  or  renewal  for  an 
operation  on  Federal  lands  will  be  reviewed 
and  approved  or  disapproved  by  DOR  after 
consultation  with  OSM  on  whether  such 


revision  or  renewal  constitutes  a  mining  plan 
modification  pursuant  to  30  CFR  746.18. 
OSM  will  inform  DOR  within  30  days  of 
receiving  a  copy  of  a  proposed  revision  or 
renewal,  whether  the  permit  revision,  or 
renewal  constitutes  a  mining  plan 
modification.  Where  approval  of  a  mining 
plan  modification  is  required,  OSM  and  DOR 
will  follow  the  procedures  outlined  in 
paragraphs  C.l.  through  C5.  of  this  Article. 

2.  OSM  may  establish  criteria  consistent 
with  30  CFR  746.18  to  determine  which 
permit  revisions  and  renewals  clearly  do  not 
constitute  mining  plan  modifications. 

3.  Permit  revisions  or  renewals  on  Federal 
lands  which  are  determined  by  OSM  not  to 
constitute  mining  plan  modifications  under 
paragraph  D.l.  of  this  Article  or  that  meet  the 
criteria  for  not  being  mining  plan 
modifications  as  established  under  paragraph 
D.2.  of  this  Article  will  be  reviewed  and 
approved  following  the  procedures  set  forth 
under  Indiana  taw  and  the  Stale  Program  and 
paragraphs  B.l.  through  B.5.  of  this  Article. 

4.  Transfer,  assignment  or  sale  of  permit 
rights  on  Federal  lands  shall  be  processed  in 
accordance  with  Indiana  law  and  the  State 
Program  and  30  CFR  740. 13(e). 

Article  VII:  Inspections 

A.  DOR  will  conduct  inspections  on 
Federal  lands  in  accordance  with  30  CFR 
740.4(c)(5)  and  prepare  and  file  inspection 
reports  in  accordance  with  the  Program. 

B.  DOR  will,  subsequent  to  conducting  any 
inspection  pursuant  to  30  CFR  740.4(c)(5). 
and  on  a  timely  basis,  file  with  OSM  a  legible 
copy  of  the  completed  State  inspection 
report- 

C.  DOR  will  be  the  point  of  contact  and 
primary  inspection  authority  in  dealing  Mrlth 
the  operator  concerning  operations  and 
compliance  with  the  requirements  covered 
by  the  Agreement,  except  as  described 
hereinafter.  Nothing  in  this  Agreement  will 
prevent  inspections  by  authorized  Federal  or 
State  agencies  for  purposes  other  than  those 
covered  by  this  Agreement.  The  Department 
of  the  Interior  may  conduct  any  inspections 
necessary  to  comply  with  30  CFR  parts  842 
and  843  and  its  obligations  under  laws  other 
than  SMCRA. 

D.  OSM  will  give  DOR  reasonable  notice  of 
its  intent  to  conduct  an  inspection  under  30 
CFR  842.11  in  order  to  provide  State 
inspectors  with  an  opportunity  to  join  in  the 
inspection. 

Whan  OSM  is  responding  to  a  citizen 
complaint  of  an  imminent  danger  to  the 
public  health  and  safety,  or  of  significant. 
imminent  environmental  harm  to  land,  air  or 
water  resources,  pursuant  to  30  CFR 
842.11(b)(l)(ii){C).  it  will  contact  DOR  no  less 
than  24  hours  prior  to  the  Federal  inspection, 
if  practicable,  to  fecilitate  a  joint  Federal/ 
State  inspection.  All  citizen  complaints 
which  do  not  involve  an  imminent  danger  or 
significant,  imminent  environmental  harm 
will  be  referred  to  DOR  for  action.  The 
Secretary  reserves  the  right  to  conduct 
inspections  without  prior  notice  to  DOR  to 
carry  out  his  responsibilities  under  SMCRA. 

Article  Vtll:  Enforcement 

A.  DOR  will  have  primary  enforcement 
authority  tmder  SMCRA  concerning 


compliance  with  the  requirements  of  the 
Agreement  and  the  Program  in  accordance 
with  30CTR  740.4(c)(5).  Enforcement 
authority  given  to  the  Secretary  under  other 
Federal  laws  and  Executive  orders  including. 
but  not  limited  to,  those  listed  in  Appendix 
A  (attached)  is  reserved  to  the  Secretary. 

B.  During  any  joint  inspection  by  OSM  and 
DOR.  DOR  will  have  primar\'  responsibility 
for  enforcement  procedures,  including 
issuance  of  orders  of  cessation,  notices  of 
violation,  and  assessment  of  penalties.  EXDR 
will  inform  OSM  prior  to  issuance  of  any 
decision  to  suspend  or  revoke  a  permit  on 
Federal  lands. 

C  Dtu-ing  any  inspection  made  solely  by 
OSM  or  any  joint  inspection  where  DOR  and 
OSM  fail  to  agree  regarding  the  propriety  of 
any  particular  enforcement  action.  OSM  may 
take  any  enforcement  action  necessary  to 
comply  with  30  CFR  parts  843.  845.  and  846. 
Such  enforcement  action  will  be  based  on  the 
standards  in  the  Program.  SMCHIA.  or  both, 
and  will  be  taken  using  the  procedure  and 
penalty  system  contained  in  30  CFR  parts 
843,  845,  and  846. 

D.  DOR  and  OSM  will  promptly  nolif>' 
each  other  of  all  violations  of  applicable 
laws,  regulations,  orders,  or  approved  mining 
permits  subject  to  this  Agreement,  and  of  all 
actions  taken  with  respect  to  such  violations 

E.  Personnel  of  DOR  and  the  Department 
of  the  Interior,  including  OSM.  will  be 
mutually  available  to  serve  as  witness  in 
enforcement  actions  taken  by  either  party. 

F.  This  Agreement  does  not  affect  or  limit 
the  Secretary's  authority  to  enforce  violations 
of  Federal  laws  other  than  SMCRA. 

Article  IX:  Bonds 

A.  DOR  and  the  Secretary  will  require  each 
operator  who  conducts  operations  on  Federal 
lands  to  submit  a  performance  bond  payable 
to  the  Stale  of  Indiana  and  the  United  Stales 
to  cover  the  operator's  responsibilities  under 
SMCRA  and  the  Program.  Such  performance 
bond  will  be  conditioned  upon  compliance 
with  all  requirements  of  the  SMCRA,  the 
Program,  State  rules  and  regulations,  and  any 
other  requirements  imposed  bv  the  Secretary 
or  the  Federal  land  management  agency. 
Such  bond  will  provide  that  if  this 
Agreement  is  terminated,  the  portion  of  the 
bond  covering  the  Federal  lands  will  be 
payable  only  to  the  United  States.  DOR  will 
advise  OSM  of  annual  adjustments  to  the 
performance  bond  pursuant  to  the  Program. 

B.  Performance  bonds  will  be  subject  to 
release  and  forfeitm^  in  accordance  with  the 
procedures  and  requirements  of  the  Program. 
Where  surface  coal  mining  and  reclamation 
operations  are  subject  to  an  approved  mining 
plan,  a  performance  bond  shall  be  released 
bv  the  State  after  the  release  is  concurred  in 
by  OSM. 

C.  Submission  of  a  performance  bond  does 
not  satisfy  the  requirements  for  a  Federal 
lease  bond  required  by  43  CFR  Subpart  3474 
or  lessee  protection  bond  required  in 
addition  to  a  performance  bond,  in  certain 
circumstances,  by  section  71S  of  SMCRA. 


Article  X:  Designating  Land  Areas 
Unsuitable  for  all  or  Certain  Typtis  of 
Surface  Coal  Mining  and  Reclamation 
Operations  and  Attivilieb  and  Valid  Exuting 
Rights  (VER)  and  Compatibility 
Determinations 

A.  Unsuitability  Petitions 

1.  Authority  lo  designate  Federal  lands  as 
unsuitable  for  mining  pursuant  to  a  petition, 
including  the  authority  to  make  substantial 
legal  and  financial  commitment 
determinations  pursuant  lo  section  522(a)(6) 
of  SMCRA.  is  reserved  to  the  fiecrelary. 

2.  When  either  DOR  or  OSM  receives  a 
petition  to  designate  land  areas  unsuitable  fur 
all  or  certain  types  of  surface  coal  mining 
operations  that  could  impact  adjacent 
Federal  or  non-Federal  lands  pursuant  to 
section  522(c)  of  SMCRA.  the  agency 
receiving  the  petition  will  notify  the  other  of 
its  receipt  and  the  anticipated  schedule  for 
reaching  a  decision,  and  request  and  fully 
consider  data,  information  and 
recommendations  of  the  other.  OSM  will 
coordinate  with  the  Federal  land 
management  agency  with  jurisdiction  over 
the  petition  area,  and  will  solicit  comments 
from  the  agency 

B.  Valid  Existing  Rights  and  Compatibility 
Determinations 

The  following  actions  will  be  taken  when 
requests  for  determinations  of  VER  pursuant 
lo  section  522(e)  of  SMCRA  or  for 
determinations  of  compatibility  pursuant  to 
section  522(e)(2)  of  SMCRA.  and  received 
prior  to  or  at  the  time  of  submission  of  a  PAP 
tlial  involves  surface  coal  mining  and 
reclamation  operations  and  activities: 

1 .  For  Federal  lands  within  the  boundaries 
of  any  areas  specified  under  section  522(e)(l ) 
of  SMCRA,  OSM  will  determine  whether 
VER  exists  for  such  areas. 

For  private  in  holdings  within  section 
522(ti)(l)  areas,  DOR,  with  the  ronsultallon 
and  concurrence  of  OSM.  will  determine 
whether  surface  coal  mining  operations  on 
such  lands  will  or  will  not  affect  the  Federal 
Interest  (Federal  lands  as  defined  in  section 
701(4)  of  SMCRA).  OSM  will  process  VER 
determination  requests  on  private  in  holdings 
within  the  boundaries  of  section  522(e)(1) 
area-^  where  surface  coal  mining  operations 
affects  the  Federal  interest. 

2  For  Federal  lands  within  the  boundaries 
of  any  national  forest  where  proposed 
operations  are  prohibited  or  limited  by 
section  522(e)(2)  of  SMCRA  and  30  CFR 
761.1  l(t).  OSM  will  make  the  VER 
determinations.  OSM  will  process  requests 
for  determinations  of  compatibilitv  under 
section  522(e)(2)  of  SMCRA. 

3.  For  Federal  lands.  DOR  will  determine 
whether  any  proposed  operation  will 
adverselv  affect  any  publicly  owned  park 
and.  in  consultation  with  the  Stale  Historic 
Preservation  Officer,  places  listed  in  the 
National  Register  of  Historic  Sites,  with 
respect  to  the  prohibitions  or  limitations  of 
secUon  522(e)t3)  of  SMCRA.  DOR  will  make 
the  VER  determination  for  such  lands  using 
the  State  Program.  IX)R  will  coordinate  with 
any  affected  agency  or  agency  with 
jurisdiction  o\'er  the  proposed  surface  coal 
mining  and  reclamation  operations. 


In  the  case  thai  VER  is  determined  not  lo 
exist  under  section  522(e)(3)  of  SMCRA  or  .10 
CFR  761. n(c).  no  surface  coal  mining 
operations  will  be  permitted  unless  foinlly 
approved  by  DOR  and  ihe  Federal,  Slate  or 
local  agency  with  jurisdiction  over  the 
publicly  owned  park  or  historic  place. 

4.  DOR  will  process  and  make 
determinations  of  VER  on  Kederal  lands. 
using  the  Stale  Program,  for  all  areas  limiled 
or  prohibited  by  section  522(e)(4)  and  (5)  of 
SMCRA  as  unsuitable  for  mining.  For 
operations  on  Federal  lands.  DOR  will 
coordinate  with  any  affected  agency  oi 
agency  with  jurisdiction  over  Ihe  proposed 
surfece  coal  mining  and  reclamation 
operation. 

Article  XI:  Termination  of  Cooperative 
Agreement 

This  Agreement  may  be  terminaled  by  the 
Governor  or  the  Secretory  under  the 
provisions  of  30  CFR  745.15. 

Article  XII:  ReinstalemeDl  of  Cooperative 
Agreement 

If  Ibis  Agreement  has  been  terminated  in 
whole  or  in  pari  it  may  be  remstated  under 
the  provisions  of  30  CFR  745  16 

Article  XIll:  Amendment  of  Cooperative 
Agreement 

This  Agreement  may  be  amended  by 
mutual  agreement  of  the  Governor  and  the 
Secretary  in  accordance  with  30  CFR  745.14 

Article  XIV:  Changes  in  Stale  or  Federd 
Standards 

A.  The  SecTeiar>"  or  the  Governor  may  from 
time  to  time  promulgate  new  or  revised 
performance  or  reclamation  requirements  or 
enforcement  and  adminislralion  procedures. 
Each  part>-  will,  if  it  determines  it  lo  be 
necessary  lo  keep  this  Agreement  in  force, 
change  or  revise  its  r^ulalions  or  request 
necessan.'  legislative  action.  Such  changes 
will  be  made  under  the  procedures  of  30  CFR 
part  732  for  changes  lo  tlie  Program  and 
under  the  procedures  of  section  501  of 
SMCRA  for  changes  lo  the  Federal  lands 
program. 

B.  DOR  and  the  Secretary  will  provide  each 
other  with  copies  of  any  changes  to  their 
respective  laws,  rules,  regulations  or 
standards  periaininglo  the  enforcement  and 
administration  of  this  Agreement. 

Article  XV:  Changes  in  Persoonel  and 
Organization 

Each  party  to  this  Agreement  will  mjtifv 
the  other,  when  n^cessarv.  of  any  changes  in 
personnel,  organization  and  funding,  or  other 
changes  that  may  affect  the  implementation 
of  this  Agreement  lo  ensure  coordination  of 
ntsponsibilities  und  facilitate  cooperation. 

Article  XVI:  Reservation  of  Rights 

This  Agreement  will  not  be  construed  as 
wai\*ing  or  preventing  the  assertion  of  any 
rights  that  have  nol  been  expressly  addressed 
in  this  Agreement  that  the  Stalti  or  the 
Secretary  may  have  under  laws  other  than 
SMCRA  or  their  regulations  including  but  not 
limited  to  those  listed  in  Appendix  A. 
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Daled:  October  26.  1999. 
Frank  O'Bannon. 
Governor  of  Indiana. 
Bruce  BabbiU. 
Secretary  of  the  Interior. 
Appendix  A 

I.  The  Federal  Land  Policy  and 
Management  Act.  43  U.S.C.  1701  &t  seq.,  and 
implementing  regulations. 

2  The  Mineral  Leasing  Act  of  1920.  30 
U.S.C.  181  et  seq..  and  implementing 
regulations,  including  43  CFR  part  3480. 

3.  The  National  Environmental  Policy  Act 
of  1969.  42  U.S.C.  4321  el  seq..  and 
implementing  regulations,  including  40  CFR 
part  1300. 

4.  The  Endangered  Species  Act.  as 
amended.  16  U.S.C  1531  et  seq.,  and 
implementing  regulationji,  including  50  CFR 
part  402. 

5.  The  Fish  and  Wildlife  Coordination  Act. 
as  amended.  IB  U.S.C  661  et  seq.:  48  Stat. 
401. 

6.  The  National  Historic  Preservation  Act 
of  1966. 16  U.S.C.  470  et  seq..  and 
implementing  regulations,  including  36  CFR 
part  800. 

7.  The  Qean  Air  Act.  42  U.S.C.  7401  et 
seq..  and  implementing  regulations. 

8.  The  Federal  Water  Pollution  Control 
Act.  33  use.  1251  et  seq..  and 
implementing  regulations. 

9.  The  Resource  Conservation  and 
Recovery  Act  of  1976.  42  U.S.C  6901  el  seq.. 
and  implementing  regulations. 

10.  The  Reservoir  Salvage  Act  of  1960. 
amended  by  the  Preservation  of  Historical 
and  Archaeological  Data  Act  of  1974. 16 
U.S.C.  el  seq. 

II.  ExecuUve  Oder  11593  (May  13. 1971), 
Cultural  Resource  Inventories  on  Federal 
Lands. 

12.  Executive  Order  11988  (May  24. 1977). 
for  flood  plain  protection. 

13.  Executive  Order  11990  (May  24,  1977). 
for  wetlands  protection. 

14.  The  Mineral  Leasing  Act  for  Acquired 
Lands.  30  U.S.  351  el  seq.,  and  implementing 
regulations. 

15.  The  Stock  Raising  Homestead  Act  of 
1916,  43  U.S.C.  291  e<  seq. 

16.  The  Constitution  of  the  United  Stales. 

17.  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201  el 
seq. 

18.  30  CFR  Chapter  Vn. 

19.  The  Constitution  of  the  State  of 
Indiana. 

20.  Indiana  Surface  Coal  Mining  and 
Reclamation  Act  (PL  1-1995.  SEC.  27)  at 
Ind.  Code  14-34  et  seq. 

21.  Indiana  flepartmant  of  Natural 
Resources,  Coal  Mining  and  Reclamation 
Operations.  Rules  and  Regulations,  310  Ind. 
Admin.  Code  12. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclainatton 
and  Enforcement 

30  CFR  Part  936 
(SPATS  No.  OK-026-FOR) 

Oklahoma  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule:  approval  of 
amendment. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enfon^ment  (OSM)  is 
approving  an  amendment  to  the 
Oldahoma  regulatorv'  program 
(Oklahoma  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Oklahoma  submitted  its 
bond  release  guidelines  with  a  policy 
statement  relating  to  revegelation 
success  standards  for  diversity  on  lands 
reclaimed  for  use  as  pastureland  and 
grazingland.  Oklahoma  also  submitted 
evidence  of  consultation  with  the  U.S. 
Soil  Conservation  Service  (SCSI 
regarding  the  use  of  test  plots  as  a 
statisticaLy  valid  sampling  technique 
for  demonstrating  success  of 
productivity  on  prime  farmland. 
Oklahoma  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  December  17, 1999. 
FOB  FURTHEff  INFORMATION  CONTACT: 
Michael  C.  Wolfrom.  Director.  Tulsa 
Field  Office,  Office  of  Surface  Mining, 
5100  East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6548.  Telephone: 
(918)  581-6430.  tatemet: 
mwolfromdtokgw.osmre.gov. 
SUPPlfMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma  f^gram 

II.  Submission  of  the  Proposed 
Amendment 

HI.  Director's  (bindings 

IV.  Summary  and  DisposiUon  of  Comments 

V.  Director's  Decision 

VT.  Procedural  Determinations 

I.  Background  on  the  Oklahoma 
Program 

On  January  19, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  You  can  find 
background  information  on  the 
Oklahoma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  19.  1981, 
Federal  Register  (46  FR  4902).  You  can 
find  later  actions  concerning  the 
Oklahoma  program  at  30  CFR  936.15 
and  936.16. 


II.  Submission  of  the  Proposed 
Amendment 

On  February  17.  1994,  Oklahoma 
proposed  to  amend  its  program  by 
revising  its  bond  release  guidelines 
(Administrative  Record  No.  OK-959.01). 
On  January  10,  1995  (60  FR  2512),  we 
approved  this  amendment,  with 
additional  requirements  codified  at  30 
CFR  936.16(c)  and  (g).  By  letter  dated 
September  30, 1999.  Oklahoma  sent  us 
additional  information  and 
documentation  to  support  the 
provisions  in  its  bond  release  guidelines 
that  we  had  approved  with  additional 
requirements  (Administrative  Record 
No.  OK-984).  In  response  to  30  CFR 
93e.16(c),  Oklahoma  provided  policy 
statements  relating  to  its  bond  release 
guidelines  for  pastureland  and 
grazingland.  In  response  to  30  CFR 
936.16(g),  Oklahoma  submitted 
evidence  of  consultation  with  the  SCS 
regarding  the  use  of  test  plots  as  a 
statistically  valid  sampling  technique 
for  demonstrating  success  of 
productivity  on  prime  farmland. 

We  announced  receipt  of  the 
additional  information  and 
documentation  in  the  October  22,  1999, 
Federal  Register  (64  FR  56983).  hi  the 
same  document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  Oklahoma's 
additional  information  and  supporting 
documentation  for  its  bond  release 
guidelines.  The  public  comment  period 
closed  on  November  22, 1999.  Because 
no  one  requested  a  public  hearing  or 
meeting,  we  did  not  hold  one. 

m.  Director's  Findings 

Following,  under  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17.  are  our  findings  concerning 
the  amendment. 

A.  Bond  Release  Guidelines:  Section  U. 
Pastureland  and  Section  HI. 
Grazingland:  30  CFR  936.16(c). 

In  the  January  10. 1995.  Federal 
Register,  we  approved  sections  11  and  ni 
of  Oklahoma's  bond  release  guidelines 
with  the  following  required  amendment 
codified  at  30  CFR  936.16(c): 

(c)  By  March  13.  1995,  Oklahoma  shall 
revi.<ie  sections  O.B  and  UI.B  in  the  Bond 
Release  Guidelines  to  identify  the  method  it 
will  use  in  developing  a  phase  lU 
revegelation  success  standard  for  diversity  on 
lands  reclaimed  for  use  as  pastureland  and 
grazingland. 

In  its  letters  dated  May  21, 1996,  and 
September  30. 1999  (Administrative 
Record  No.  OK-960.04  and  OK-984. 
respectively).  Oklahoma  included 
policy  statements  that  identify  the 


methods  it  will  use  in  developing  a 
revegelation  success  standard  for 
diversity  on  lands  reclaimed  for  use  as 
pastureland  and  grazingland.  In  its  letter 
dated  May  21.  1996,  Oklahoma 
indicated  that  its  diversity  standards  are 
based  primarily  on  the  seed  mix  and  the 
comparison  of  this  seed  mix  to  the  stand 
established  after  reclamation.  In  its 
letter  dated  September  30.  1999, 
Oklahoma  stated  that  the  currently 
approved  provisions  in  its  bond  release 
guidelines  contain  the  required 
diversity  standards.  Oklahoma's  bond 
release  guidelines  for  phase  n  at 
subsections  II.A.l.g  and  III.A.l.g  allow 
perennial  species  that  are  not  listed  in 
the  approved  reclamation  plan,  but 
which  the  Department  approves  as 
being  desirable  and  compatible  with  the 
postmining  land  use,  to  make  up  20 
percent  of  the  total  ground  cover.  Any 
one  of  these  species  cannot  exceed  5 
percent  of  the  groimd  cover.  We  also 
note  that  subsections  II.A.l.f  and 
in.A.l.f  require,  for  phase  n  bond 
release  on  pastureland  and  grazingland. 
that  no  more  than  10  percent  litter  and 
10  percent  desirable  annual  or  biennial 
forbs  can  be  cotmted  as  acceptable 
ground  cover  in  any  single  sampling 
imit.  For  phase  III  bond  release  on 
pastureland  and  grazingland, 
subsections  n.B.l.a  and  ni.B.l.a  refer 
the  reader  to  the  phase  n  standards. 
Oklahoma's  bond  release  guidelines  for 
phase  ni  at  subsections  n.B.2.a  and 
in.B.2.a  require  the  applicant  to 
demonstrate  that  the  reclaimed  area  has 
had  acceptable  production  of  desirable 
living  plants  for  at  least  two  years  of  the 
liability  period,  except  the  first  year. 
Oklahoma  defines  "desirable  plant 
species"  in  Appendix  A  of  its  bond 
release  guidelines  to  mean: 

Those  permanent  perennial  species  listed 
in  the  approved  reclamation  plan  plus  a 
limited  percentage  of  approved  annual 
species  planted  in  conjunction  with  the 
permanent  vegetation  and  invading  species 
that  are  compatible  with  the  approved 
postmining  land  use. 

Oklahoma  stated  that  its  provisions 
ensure  that  80  percent  of  the  ground 
cover  is  composed  of  the  species  listed 
in  the  approved  reclamation  plan  and 
that  it  is  comprised  of  vegetation  that 
meets  the  requirement  for  seasonality, 
permanence,  and  regeneration  on  both 
pastureland  and  grazingland.  We  also 
note  that  Oklahoma's  revegelation 
success  provisions  ensure  that  grotuid 
cover  is  made  up  of  a  variety  of 
approved  plant  species. 

In  the  March  23, 1982,  preamble  of 
the  proposed  rule  to  modify  the 
revegelation  sections  of  the  permanent 
regulatory  program  (47  FR  12597),  we 
defined  and  explained  the  term 


"diversity"  as  used  in  section  515(b)(1) 
of  SMCRA  and  the  Federal  r^ulations 
at  30  CFR  816.111(a)(1)  and 
817.111(a)(1). 

Diverse  means  sufficiently  varied  amounts 
and  types  of  vegetation  to  achieve  ground 
cover  and  support  the  postmining  land  uses. 
The  precise  numbers  required  to  achieve  this 
diversity  should  be  determined  by  regional 
climatic  and  soil  conditions.  However,  the 
ultimate  lest  will  be  the  sufficiency  of  the 
plant  communities  to  assure  survival  of 
adequate  number  and  varieUes  to  achieve  the 
postmining  land  use  and  the  required  extent 
of  ground  cover. 

In  the  September  2. 1983,  preamble  of 
the  final  rule  for  the  Federal  regulations 
at  30  CFR  816.111(a)(1)  and 
817.111(a)(1).  we  stated  that  diversity 
could  be  achieved  by  planting  a  mLxture 
of  grasses  and  legumes  (48  FR  40143). 
Oklahoma's  provisions  at  subsections 
n.A.l.g  and  III.A.l.g  of  its  bond  release 
guidelines,  along  with  its  definition  of 
"desirable  plant  species"  in  Appendix 

A,  ensiue  that  a  variety  of  approved 
plant  species  will  be  used  to  achieve 
groimd  cover  that  support  the 
postmining  land  uses  of  pastureland 
and  grazingland.  Oklahoma's  bond 
release  guidelines  at  subsections  Il.B.2.a 
and  in.B.2.a,  along  with  its  policy 
statements,  ensure  that  the  applicant 
must  demonstrate  species  diversity  on 
reclaimed  pastureland  and  grazingland 
before  release  of  phase  m  bond. 
Specifically,  the  approved  species  will 
be  verified  by  revegelation  data  that  is 
collected  to  prove  productivity  on 
pastureland  and  grazingland.  We  find 
that  Oklahoma  has  identified  the 
methods  it  will  use  in  developing  a 
phase  in  revegetation  success  standard 
for  diversity  on  lands  reclaimed  for  use 
as  pastureland  and  grazingland. 
Therefore,  we  are  removing  the  required 
amendment  at  30  CFR  936.16(c). 

B.  Bond  Release  Guidelines:  Section  V. 
Prime  Farmland  Cropland:  30  CFR 
936.16(g). 

In  the  January  10, 1995,  Federal 
Register,  we  approved  subsections 
V.B.2.d  and  V.B.2.e  of  Oklahoma's  bond 
release  guidelines  with  the  following 
required  amendment  codified  at  30  CFR 
936.16(gJ: 

(g)  By  March  13,  1995,  Oklahoma  must 
submit,  before  Oklahoma  etlows  the  use  of 
test  plots  as  proposed  at  sut)sections  V.B.2.d 
and  V.B.2.e  in  the  Bond  Release  Guidelines, 
evidence  of  consultation  with  the  U.S.  Soil 
Conservation  Service  regarding  the  use  of  test 
plots  as  a  statistically  valid  sampling 
technique  for  demonstrating  success  of 
productivity  on  prime  farmlands. 

Oklahoma  submitted  a  letter  from  the 
SCS  dated  March  2,  1993,  as  evidence 
of  consultation  with  the  SCS  regarding 
the  use  of  test  plots  as  a  statistically 


valid  sampling  technique  for 
demonstrating  success  of  productivity 
on  prime  farmland.  In  this  letter,  the 
SCS  stated  that  it  had  reviewed 
Oklahoma's  proposal  on  sampling 
techniques  for  row  crops  on  prime 
farmland.  The  SCS  referred  Oklahoma 
to  Dr.  James  Sliegler  at  the  Oklahoma 
State  University  for  technical  evaluation 
of  its  statistical  methods  of  samphng.  In 
a  letter  dated  March  15. 1996.  Oklahoma 
asked  Dr.  Sliegler  to  review  the  section 
of  its  guidelines  concerning  the  use  of 
test  plots  on  prime  farmland  cropland  to 
prove  the  productivity  of  reclaimed 
soils.  Oklahoma  asked  Dr.  Stiegler  to 
determine  if  Oklahoma's  methods  of 
selecting  and  sampling  the  test  plots 
will  result  in  valid  results  that  will 
accurately  demonstrate  reclamation  of 
prime  farmland.  Oklahoma  submitted  a 
letter  from  Dr.  Stiegler  dated  April  24, 
1996.  In  this  letter.  Dr.  Stiegler  stated: 
I  have  looked  over  the  material  that  you 
have  provided  to  me  regarding  the  statistical 
adequacy  of  using  test  plots  to  prove  the 
productivity  of  reclaimed  soils.  The  method 
of  selecting  and  sampling  of  the  test  plots  as 
described  will  result  in  valid  data  to  support 
soil  productivity. 

The  letter  from  the  SCS  provides 
adequate  evidence  that  Ouahoma 
consulted  with  the  SCS  regarding  the 
use  of  test  plots  for  demonstrating 
success  of  productivity  on  prime 
farmland.  The  letter  from  Dr.  James 
Stiegler  provides  adequate  evidence  that 
Oklahoma's  guidelines  at  subsections 
V.B.2.d  and  V.B.2.e  contain  statistically 
valid  sampling  techniques  for 
demonstrating  success  of  productivity 
on  prime  farmlands.  Therefore,  we  are 
removing  30  CFR  936.16(g).  Oklahoma 
may  allow  the  use  of  test  plots,  as 
proposed  at  subsections  V.B.2.d  and 
V.B.2.e,  for  demonstrating  success  of 
productivity  on  prime  farmland 
cropland. 

IV.  Summary  and  Dispositioo  of 
Comments 

Public  Comments 

We  requested  public  comments  on  the 
amendment,  but  did  not  receive  any. 

Federal  Agency  (^mments 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Oklahoma  program  (Administrative 
Record  No.  OK-984.01).  We  did  not 
receive  any  comments. 

Environmental  Protection  Agency  (EPA) 

Under30CFR  732.17(h)(ll)(ii),  we 
are  required  to  get  a  written  agreement 
from  the  EPA  for  those  provisions  of  the 
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program  amendment  that  relate  to  air  or 
water  quaUty  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq).  None 
of  the  revisions  that  Oklahoma  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 
Therefore,  we  did  not  ask  the  EPA  to 
agree  on  the  amendment. 

Under  30  CFR  732.17(h)(ll)(i).  we 
requested  comments  on  the  amendment 
from  the  EPA  (Administrative  Record 
No.  OK-984.01).  The  EPA  responded  on 
November  5,  1999,  that  it  had  no 
objection  to  the  proposed  amendments 
(Administrative  Record  No.  OK-984.05). 

State  Historical  Preservation  Officer 
fSHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHPI 

Under  30  CFR  732.17(h)(4).  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  October  IS.  1999,  we 
requested  comments  on  Oklahoma's 
amendment  (Administrative  Record  No. 
OK-984.01).  but  neither  responded  to 
our  request. 

V.  Diractor'>  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  sent  to  us  by 
Oklahoma  on  September  30, 1999. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  936,  which  codify  decisions 
concerning  the  Oklahoma  program.  We 
are  making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Oklahoma  to  bring  its 
program  into  conformity  with  the 
Federal  standards.  SMCRA  requires 
consistency  of  State  and  Federal 
standards. 

VI,  Procedttral  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 


under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  State  regiilatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  EnviroiunentaJ  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  o^ection  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
tmder  the  Unfunded  Mandates  Reform 
Act  (2  U.S,C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  govenunents  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovenmiental  relations,  Surfece 
mining.  Underground  mining. 

Dated:  December  8.  1999. 
Quuies  E.  Sandberg, 
Acting  Regional  Dinclor,  Mid-Continent 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  936  is  amended 
as  set  forth  below: 

PAFM  936— OKLAHOMA 

1.  The  authority  citation  for  Part  936 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq. 

2.  Section  936.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

{9M.1S    Approval  ol  OtdatKMna  r*gulalory 


Original  afnendment  submissian 
date 


Dale  o<  finai  putiUcation 


CitatkxVdescription 


Seplember  30.  1999 


Dec8mt)er  17.  1999  . 


OMahona  Bond  Release  Guidermes— Subsections  II.AI.f  and  g, 
II.B.Va.  II.B.Z.a;  III.A.1.1  and  g,  IIIBla,  III.B.2-a;  V,B,2.d  and 
V.B.2.e;  Appendix  K  Policy  Statements  dated  May  21.  1996.  and 
September  30, 1999. 


$938.16    [AmMidMq 

3.  Section  936.16  is  amended  by 
removing  and  reserving  paragraphs  (c) 
and(g). 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CG001-99-180) 

HIN2115-AA97 

Safety  Zone;  Ambassador 
Construction  Fireworks.  Hudson  RIvef, 
Anchorage  Channel 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Hudson  River  for  the  Ambassador 
Construction  Fireworks  display.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event.  This  action  is  intended  to 
restrict  vessel  traffic  on  a  portion  of  the 
Hudson  River. 

DATES:  This  rule  is  effective  from  7:45 
p.m.  e.s.t.  to  9:15  p.m.  e.s.t.  on 
December  1 7. 1999.  There  is  no  rain 
date  for  this  event. 
ADOflESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD01-99-1B0)  and  are 
available  for  inspection  or  copying  at 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York,  212  Coast 
Guard  Drive,  Suten  Island,  New  York 
10305,  room  205,  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTieR  INFORMATION  CONTACT: 
Lieutenant  |.  Lopez.  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  October  29.  1999.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Safety  Zone:  Ambassador 
Construction  Fireworks.  Hudson  River. 
Anchorage  Channel  in  the  Federal 
Register  (64  FR  58366).  We  received  no 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Under  5  U.S.C.  553(d)(3],  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 


days  after  publication  in  the  Federal 
Register.  Due  to  the  date  the 
Application  for  Approval  of  Marine 
Event  was  received,  there  was 
insufficient  time  to  promulgate  a  NPRM 
and  a  final  rule  that  would  be  effective 
at  least  30  days  after  it  was  published. 
The  Coast  Guard  published  an  NPRM 
with  a  30-day  comment  period,  but  this 
did  not  leave  sufficient  time  to  publish 
the  final  rule  30  days  before  its  effective 
date.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
uimecBssary  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  prevent  traffic  from  transiting 
a  portion  of  the  Hudson  River  and 
Anchorage  Channel.  Manhattan.  New 
York,  and  proride  for  the  safety  of  life 
on  navigable  waters.  Additionally,  this 
temporary  safety  zone  is  only  for  a  one 
and  a  half  hour  long  local  event  and  it 
should  have  negligible  impact  on  vessel 
transits  due  to  the  fact  that  vessels  can 
safely  transit  around  the  zone  and  they 
are  not  precluded  from  using  any 
portion  of  the  waterway  except  die 
safely  zone  area  itself.  The  public  was 
notified  of  this  event  when  the  NPRM 
was  published  in  the  Local  Notice  to 
Mariners  on  November  4.  1999. 

Background  and  Purpose 

Bay  Fireworks  submitted  an 
Application  for  Approval  of  a  Marine 
Event  for  a  fireworks  display  on  the 
Hudson  River.  This  regulation 
establishes  a  temporary  safety  zone  in 
all  waters  of  the  Hudson  River  and 
Anchorage  Channel  within  a  360-yard 
radius  of  the  fireworks  barge  in 
approximate  position  40°42'00"  N 
074°01'17"  W  (NAD  1983).  about  340 
yards  south  of  The  Battery.  Manhattan. 
New  York.  The  temporary  safety  zone  is 
in  effect  from  7:45  p.m.  e.s.t.  to  9:15 
p.m.  e.s.t.  on  December  17. 1999.  There 
is  no  rain  date  for  this  event.  After 
publication  of  the  NPRM  the  sponsor 
requested  the  start  time  of  the  event  be 
changed  from  8:15  p.m.  e.s.t.  to  7:45 
p.m.  e.s.t.  The  Coast  Guard  Captain  of 
the  Port.  New  York  does  not  anticipate 
any  negative  impact  from  this  and  has 
authorized  the  time  change.  The 
temporary  safety  zone  prevents  vessels 
from  transiting  a  portion  of  the  Hudson 
River  and  Anchorage  Chaimel,  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  still  be  able  to  transit 
through  the  western  780  yards  of  the 
1400-yard  wide  Hudson  River,  the 
eastern  300  yards  of  the  730-yard  wide 
Anchorage  Charmel,  and  the  East  River 
during  the  event.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic,  due  to  this 


event.  Public  notifications  will  be  made 
prior  to  the  event  via  local  notice  to 
mariners,  and  marine  information 
broadcasts.  The  Coast  Guard  limited  the 
comment  period  for  this  NPRM  to  30 
days  because  the  temporary  safety  zone 
is  only  for  a  one  and  a  half  hour  long 
local  event  and  it  should  have  negligible 
impact  on  vessel  transits. 

Discussion  of  Commenis  and  Changes 

The  Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  One  change  was  made  to 
the  proposed  rule.  After  publication  of 
the  NPRM  the  sponsor  requested  the 
starting  time  of  the  event  be  changed 
from  8:15  p.m.  e.s.t.  to  7:45  p.m.  e.s.t. 
The  Coast  (iiard  Captain  of  the  Port. 
New  York  does  not  anticipate  any 
negative  impact  from  tliis  and  has 
authorized  the  time  change.  The  Coast 
Guard  does  not  consider  this  half-hour 
earlier  starting  time  to  be  a  material 
change,  therefore  a  supplemental  notice 
of  proposed  rulemaking  was  not 
published. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action  "  under  section  3(0  of 
Executive  Order  12866  and  does  not  • 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  poUcies  and  procedures  of 
DOT  is  unnecessary.  Although  this 
regulation  prevents  traffic  itom 
transiting  a  portion  of  the  lower  Hudson 
River  and  Anchorage  Chaimel  during 
the  event,  the  effect  of  this  regulation 
will  not  be  significant  for  several 
reasons:  the  minimal  time  that  vessels 
will  be  restricted  from  the  area,  that 
vessels  are  not  precluded  from  getting 
underway,  or  mooring  at,  piers  at  The 
Battery,  Manhattan,  that  vessels  may 
safely  transit  through  the  Hudson  River 
and  Anchorage  Chaimel  during  the 
event,  and  advance  notifications  which 
will  be  made  to  the  local  maritime 
community  by  the  Local  Notice  to 
Mariners,  and  marine  information 
broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
Tbe  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  SO. 000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  through  the 
affected  portion  of  the  Hudson  River 
and  Anchorage  Channel  during  the 
times  this  zone  is  activated. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessel  traffic  can 
safely  pass  through  tbe  western  780 
yards  of  the  1400-yard  wide  Hudson 
River,  the  eastern  300  yards  of  the  730- 
yard  wide  Anchorage  Channel,  and  the 
East  River  during  the  event. 
Additionally,  vessels  are  not  precluded 
from  getting  underway,  or  mooring  at. 
piers  at  Tbe  Battery,  Manhattan.  Before 
the  effective  period,  we  will  issue 
maritime  advisories  widely  available  to 
users  of  the  Port  of  New  York/New 
Jersey  by  the  local  notice  to  mariners, 
and  marine  information  broadcasts. 

CoUectioD  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reductioft  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

The  Coast  Guard  Captain  of  the  Port. 
New  York  does  not  anticipate 
Implications  for  federalism  due  to  the 
change  of  the  event  starting  time  from 
8:15  p.m.  e.s.t.  to  7:45  p.m.  e.s.t. 

Unfiuded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate.  No  comments  were 
received  during  the  comment  period 


regarding  Unfunded  Mandates.  The 
Coast  Guard  Captain  of  the  Port,  New 
York  does  not  anticipate  implications 
on  Unfunded  Mandates  due  to  the 
change  of  the  event  starting  time  from 
8:15  p.m.  e.s.t,  to  7:45  p.m.  e.s.t. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights.  No  comments  were  received 
during  the  cotmnent  period  regarding 
the  Taking  of  Private  Property.  The 
Coast  Guard  Captain  of  the  Port.  New 
York  does  not  anticipate  implications 
for  Taking  of  Private  Property  due  to  the 
change  of  the  event  starting  time  from 
8:15  p.m.  e.s.t.  to  7:45  p.m.  e.s.t. 

Qvil  Iiutice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden.  No  comments  were 
received  during  the  comment  period 
regarding  Civil  Justice  Reform.  The 
Coast  Guard  Captain  of  the  Port,  New 
York  does  not  anticipate  implications 
for  Civil  Justice  Reform  due  to  the 
change  of  the  event  starting  time  from 
8:15  p.m.  e.s.t.  to  7:45  p.m.  e.s.t. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  34(g),  of  Comjnandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  category  34(g)  since  implementation 
of  this  action  will  not  result  in  any 
significant  cumulative  impacts  on  the 
human  environment,  substantial 
controversy  or  substantial  change  to 
existing  environmental  conditions, 
impacts  which  are  more  than  minimal 
on  properties  protected  under  4(f)  of  the 
DOT  Act  as  superseded  by  Public  Law 
97-449,  and  section  106  of  the  National 
Historic  Preservation  Act,  and 
inconsistencies  with  any  Federal,  State, 
or  local  laws  or  administrative 
determinations  relating  to  the 
environment.  A  "Categorical  Exclusion 


Determination"  is  available  in  tbe 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

The  Coast  Guard  received  no 
comments  during  the  comment  period 
regarding  Environmental  Impacts.  The 
Coast  Guard  Captain  of  tbe  Port.  New 
York  does  not  anticipate  implications 
on  the  enviroiunent  due  to  the  change 
of  the  event  starting  time  from  8:15  p.m. 
e.s.t.  to  7:45  p.m.  e.s.t. 

List  of  Subjects 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— nEGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  l.OS-l(g).  6.04-1.  6.04-6,  160.5:49 
CFR  1.46. 

2.  Add  temporary  S  165.T01-180  to 
read  as  follows: 

§  165.T01-180    Safety  Zone:  Ambassador 
Construction  Fireworks,  Hudson  River. 
Anchorage  Channel. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  tbe  Hudson 
River  and  Anchorage  Channel  within  a 
360-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°42'00"  N 
074°01'17"  W  (NAD  1983).  about  340 
yards  south  of  The  Battery.  Manhattan, 
New  York. 

(b)  Effective  Period.  This  section  is 
effective  from  7:45  p.m.  e.s.t.  to  9:15 
p.m.  e.s.t.  on  December  17, 1999.  There 
is  no  rain  date  for  this  event. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard. 

Upon  being  hailed  by  a  U.  S.  Coast 
Guard  vessel  by  siren,  radio,  flashing 
light,  or  other  means,  the  operator  of  a 
vessel  shall  proceed  as  directed. 

Dated:  December  10.  1999. 
R.E.  Bennis. 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

IFR  Doc.  99-32844  Filed  12-15-99:  12:17 
pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 


[PA074-4094a;  FRL-6501-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania; 
Oxygenated  Gasoline  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  rule. 

SUMtdARV:  EPA  is  taking  direct  final 
action  on  a  revision  to  the 
Commonwealth  of  Pennsylvania  State 
Implementation  Plan  (SIP).  The  revision 
makes  the  oxygenated  gasoline  program 
a  contingency  measure  for  the  five- 
county  Philadelphia  area,  which  means 
that  the  oxygenated  gasohne  program 
would  only  be  required  to  be 
implemented  in  the  five-county 
Philadelphia  area  if  there  is  a  violation 
of  the  carbon  monoxide  (CO)  national 
ambient  air  quality  standard  (NAAQS). 
The  revision  also  makes  technical 
amendments  to  the  oxygenated  gasoline 
regiJation.  EPA  is  approving  this 
revision  in  accordance  with  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  February 
15,  2000  without  further  notice,  imless 
EPA  receives  adverse  written  comment 
by  January  18,  2000.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effisct. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Chief. 
Ozone  and  Mobile  Sources  Branch. 
Mailcode  3AP21,  US  Environmental 
Protection  Agency,  Region  HI.  1650 
Aich  Street.  Philadelphia.  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division.  US 
Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  US  Environmental 
Protection  Agency,  401  M  Street.  SW. 
Washington,  DC  20460;  Peimsylvania 
Department  of  Environmental 
Protection.  Bureau  of  Air  Quality.  P.O. 
Box  8468.  400  Market  Street.  Harrisbuig. 
Petmsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kelly  L  Bunker.  (215)  814-2177.  or  by 
e-mail  at  bunker.kelly@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


1.  Introduction 

Motor  vehicles  are  significant 
contributors  of  carbon  monoxide  (CO) 
emissions.  An  important  control 
measure  to  reduce  these  emissions  is  the 
use  of  cleaner-burning  oxygenated 
gasoline.  Extra  oxygen  enhances  fuel 
combustion  and  helps  to  offset  fuel-rich 
operating  conditions,  particularly 
during  vehicle  starting,  which  are  more 
prevalent  in  the  winter. 

Section  211(m)  of  the  Clean  Air  Act. 
42  U.S.C.  7401  e(  seq.  (the  Act),  requires 
that  states  vrith  carbon  monoxide 
nonattainment  areas  with  design  values 
of  9.5  parts  per  million  (ppm)  or  more, 
based  on  data  for  the  two  year  period  of 
1988  and  1989  or  any  two  year  period 
after  1989.  submit  revisions  to  their 
State  Implementation  Plan  (SIP)  which 
establish  oxygenated  gasoline  programs. 
Each  state's  oxygenated  gasoline 
programs  must  require  gasoline  in  the 
specified  control  areas  to  contain  not 
less  than  2.7%  oxygen  by  weight,  except 
that  states  may  adopt  an  averaging 
program  employing  marketable  oxygen 
credits.  Where  an  averaging  program  is 
adopted,  gasoline  containing  oxygen 
above  2.7%  by  weight  may  offset  the 
sale  of  gasoline  with  a  oxygen  content 
below  2.7%  by  weight. 

The  minimum  2.7%  standard  shall 
apply  during  that  portion  of  the  year  in 
which  the  areas  are  prone  to  high 
ambient  concentrations  of  CO.  The  Act 
requires  that  the  oxygenated  gasoline 
program  apply  to  all  gasoline  sold  or 
dispensed  in  the  larger  of  tbe 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  or  the  Metropolitan 
Statistical  Area  (MSA)  in  which  the 
nonattainment  area  is  located.  Under 
section  211(m)(2),  the  length  of  the 
control  period,  to  be  established  by  the 
EPA  Administrator,  shall  not  be  less 
than  four  months  in  length  unless  a 
state  can  demonstrate  that,  because  of 
meteorological  conditions,  a  reduced 
control  period  will  assure  that  there  will 
be  no  carbon  monoxide  exceedances 
outside  of  such  reduced  period.  EPA 
announced  guidance  on  the 
establisiiment  of  control  periods  by  area 
in  the  Federal  Register  on  October  20. 
1992.' 

In  addition  to  tbe  guidance  on 
establishment  of  control  period  by  area. 
EPA  has  issued  additional  guidance 
related  to  tbe  oxygenated  gasoline 
program.  On  October  20.  1992.  EPA 
announced  the  availability  of 
oxygenated  gasoline  credit  program 


guidelines  in  tbe  Federal  Register.^ 

Under  a  credit  program,  marketable 
oxygen  credits  may  be  generated  from 
the  sale  of  gasoline  with  a  higher  oxygen 
content  than  is  required  (i.e.  an  oxygen 
content  greater  than  2.7  percent  by 
weight).  These  ox>'gen  credits  may  be 
used  to  offset  the  sale  of  gasoline  with 
a  lower  oxygen  content  than  is  required. 
Where  a  credit  program  has  been 
adopted.  EPA's  guidelines  provide  that 
no  gallon  of  gasoline  should  contain  less 
than  2.0%  oxygen  by  weight.  EPA 
issued  labeling  regulations  under 
section  21  l(m)(4)  of  the  Act.  These 
labeling  regulations  were  published  in 
the  Federal  Register  on  October  20. 
1992.' 

n.  Background 

Tbe  Philadelphia-Ciamden  County  CO 
nonattainment  area  had  a  design  value 
above  11.6  ppm  based  on  1988  and  1989 
data  and  consequently  was  subiect  to 
the  requirement  to  adopt  an  oxygenated 
gasoline  program  under  section  211(m) 
of  the  Act.  Tbe  oxygenated  gasoline 
program  was  required  to  be 
implemented  in  the  Peimsylvania 
portion  of  the  Philadelphia  CMSA.  The 
Pennsylvania  portion  of  the 
Philadelphia  CMSA  includes  the 
counties  of  Bucks,  Chester,  Delaware, 
Montgomery  and  Philadelphia. 

On  November  12, 1992  flie 
Commonwealth  of  Pennsylvania 
officially  submitted  to  EPA  a  revision  to 
the  Pennsylvania  SIP  for  an  oxygenated 
gasoline  program  in  the  Pennsylvania 
portion  of  the  Philadelphia  CMS.\. 
Pennsylvania's  oxygenated  gasoline 
regulations,  25  PA  Code  Chapters  121 
and  126,  required  the  implementation  of 
an  averaging  program  employing 
marketable  oxygen  credits.  EPA 
approved  these  revisions  to  the  SIP  on 
July  21,  1994  (59  FR  37162). 

(Jn  August  19. 1995.  Pennsylvania 
adopted  two  major  modifications  to 
their  oxygenated  gasoline  regulations. 
The  first  modification  allows  for  the 
discontinuance  of  the  oxygenated 
gasoline  program  in  a  control  area  if 
EPA  approves  a  radesignation  request 
for  the  control  area  which  does  not 
require  the  implementation  of  an 
oxygenated  gasoline  program  The 
Pennsylvania  oxygenated  gasoline 
regulation  also  states  that  if  an  area  is 
redesignated  to  attainment  and  then 
violates  the  CO  standard  that  the 
program  must  be  reinstated  in 


'  Sf!e  "Guideijods  for  Oxygenated  Guoliov  Credit 
Programs  and  Guidelines  on  Establistunent  of 
Control  Periods  under  S«clion  211  (ni)of  the  Clean 
Air  Act  as  Aroended^Notice  of  Availabj  lity,"  S7 
FR  478S3  lOctobar  20. 19921 


^Sae  note  1,  above.  EPA  was  issued  guidfftlDes  for 
credit  programs  under  section  ZllloiHSIofthe  Act. 

'See  "Notice  of  Final  Oxygenated  Fuels  Labeling 
Regulatioos  under  section  211(ni|of  theQean  Air 
Act  as  AmeadtNl — Notir.e  of  Final  Rulemaking."  57 
FR  47769.  The  labeling  regulations  may  be  found 
at  40  CFR  BO  35 
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accordance  with  the  provisions  of  the 
maintenance  plan.  The  second 
modification  to  Pennsylvania's 
oxygenated  gasoline  regulation  was  to 
switch  {rom  an  averaging  program  to  a 
per-gallon  program.  This  modification 
was  necessary  because  it  became 
apparent  that  none  of  the  facilities 
participating  in  this  program  used  the 
averaging  provisions  of  the  regulation, 
and  it  is  not  anticipated  that  anyone 
will  do  so  in  the  future.  Therefore,  the 
attest  engagement  and  certain  reporting 
requirements  which  were  needed  for 
implementation  of  an  averaging  program 
were  no  longer  necessary  and  were 
removed  from  the  regulation. 

On  September  8, 1995  the 
Commonwealth  of  Pennsylvania 
submitted  to  EPA  a  redesignation 
request  and  maintenance  plan  for  the 
Philadelphia  portion  of  the 
Philadelphia-Camden  County  CO 
nonattainment  area.  In  its 
demonstration  of  maintenance,  the 
Commonwealth  showed  that  oxygenated 
gasoline  in  the  Pennsylvania  portion  of 
the  Philadelphia  CMSA  was  not 
necessary  for  continued  maintenance  of 
the  CO  national  ambient  air  quality 
standards  (NAAQS).  The  oxygenated 
gasoline  program  was  relegated  to  a 
contingency  measure  in  the 
maintenance  plan.  If  the  redesignated 
area  violates  the  CO  standard  then  the 
oxygenated  gasoline  program  would  be 
reinstated  at  the  beginning  of  the  next 
oxygenated  gasoline  control  period.  EPA 
approved  the  redesignation  request  and 
maintenance  plan  on  January  30.  1996 
161  FR  2926). 

On  September  13. 1995.  the 
Commonwealth  of  Peimsylvania 
submitted  the  August  19.  1995 
oxygenated  gasoline  regulation 
modifications  as  a  formal  revision  to  its 
State  Implementation  Plan  (SIP).  The 
submittal  consisted  of  copies  of  the 
proposed  and  final  oxygenated  gasoline 
regulations.  25  Peimsylvania  (PA)  Code 
Chapters  121  and  126.  copies  of  the 
Pennsylvania  Bulletin  s  notice  of 
proposed  and  final  rulemaking, 
comment  and  response  doctunents  and 
proof  that  public  notice  and  hearing  was 
given  on  the  proposed  regulation.  The 
SIP  revision  consists  of  revisions  to  25 
PA  Code  Chapter  121.  General 
Provisions,  section  121.1  Definitions, 
the  additions  of  section  126.101 
General,  section  126.102  Sampling  and 
testing,  section  126.103  Recordkeeping 
and  reporting  and  section  126.104 
Labeling  requirements  to  25  PA  Code 
Chapter  126  and  the  removal  of  section 
126.1  Oxygenate  content  of  gasoline 
from  25  PA  Code  Chapter  126.  These 
regulatory  revisions  were  adopted  by 
the  Commonwealth  on  April  18.  1995 


and  became  effective  on  August  19, 
1995.  The  September  13.  1995  SIP 
submittal  is  the  subject  of  this  action. 
EPA  sununarizes  its  analysis  of  the  state 
submittal  below.  A  more  detailed 
analysis  of  the  state  submittal  is 
contained  in  a  Technical  Support 
Document  (TSD)  which  is  available 
from  the  Region  III  office  listed  in  the 
ADDRESSES  section  of  this  doctmient. 

m.  EPA's  Analysis  of  Pennsylvania's 
Oxygenated  Gasoline  Prtigram 

As  discussed  above,  section  211(m)(2) 
of  the  Act  requires  that  gasoline  sold  or 
dispensed  for  use  in  the  specified 
control  areas  contain  not  less  than  2.7 
percent  oxvgen  by  weight.  Under 
section  2li(m)(5).  the  EPA 
Administrator  issued  guidelines  for 
credit  programs  allowing  the  use  of 
marketable  oxygen  credits.  The 
Commonwealth  of  Pennsylvania  has 
elected  to  adopt  a  regulation  requiring 
2.7%  oxygen  content  for  each  gallon  of 
gasoline  sold  in  a  control  area.  The 
following  sections  of  this  document 
address  some  specific  elements  of  the 
state's  submittal. 

Applicability  and  Program  Scope 

Section  211(m)(2)  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period  based  on  air  quality  monitoring 
data  and  established  by  the  EPA 
Administrator.  Pennsylvania  has 
established  the  control  period  as 
November  1  to  February  29  which  is 
consistent  with  the  EPA  guidance. 
Section  211(m)(2)  requires  that  the 
oxygenated  gasoline  program  apply  to 
all  gasoline  sold  or  dispensed  in  the 
larger  of  the  CMSA  or  MSA  in  which 
the  nonattainment  area  is  located.  The 
Peimsylvania  oxygenated  gasoline 
regulations  require  oxygenated  gasoline 
to  be  sold  in  areas  as  determined  by 
section  211(m)  of  the  Act. 

Transfer  Documents 

The  Commonwealth  of  Pennsylvania 
has  included  requirements  related  to 
transfer  documentation  in  its  regulation, 
These  transfer  document  requirements 
will  enhance  the  enforcement  of  the 
oxygenated  gasoline  regulation,  by 
providing  a  paper  trail  for  each  gasoline 
sample  taken  by  state  enforcement 
personnel. 

Enforcement  and  Penalty  Schedules 

State  oxygenated  gasoline  regulations 
must  be  enforceable  by  the  state 
oversight  agency.  EPA  recommends  that 
stales  will  visit  at  least  20%  of  regulated 
parties  during  a  given  control  period. 
Inspections  should  consist  of  product 
sampling  and  record  review.  In 
addition,  each  state  should  devise  a 


comprehensive  penalty  schedule. 
Penalties  should  reflect  the  severity  of  a 
party's  violation,  the  compliance  tustory 
of  the  party,  as  well  as  the  potential 
environmental  harm  associated  with  the 
violation. 

The  Pennsylvania  regulation  does  not 
address  enforcement  provisions; 
however,  enforcement  provisions  for  the 
oxygenated  gasoline  program  are  found 
in  section  9  of  the  Pennsylvania  Air 
Pollution  Control  Act  as  amended  on 
June  29. 1992.  The  Pennsylvania  Air 
Pollution  Control  Act  allows  for  the 
adoption  of  regulations  for  oxygenated 
gasoline.  Section  9  of  the  Pennsylvania 
Air  Pollution  Control  Act  states  that 
employees  of  the  Department  of 
Environmental  Resources  who  are 
authorized  to  conduct  inspections  or 
investigations  are  declared  to  be  law 
enforcement  officers  and  are  authorized 
to  issue  or  file  citations  for  violations  of 
any  regulation  adopted  under  the 
Pennsylvania  Air  Pollution  Control  Act, 
and  that  the  General  Counsel  is 
authorized  to  prosecute  the  offenses. 
This  section  provides  for  authority  to 
enforce  the  oxygenated  gasoline 
regulation.  Section  9  also  provides  for 
penalty  provisions.  The  provisions 
provided  are  both  civil  and  criminal, 
depending  on  the  type  and  severity  of 
the  violation.  Peruisylvania's 
enforcement  and  penalty  provisions  are 
acceptable. 

Test  Methods  and  Laboratory  Review 

EPA's  sampling  procedures  are 
detailed  in  Appendix  D  of  40  CFR  part 
80.  EPA  has  recommended  that  states 
adopt  these  sampling  procedures.  The 
Commonwealth  of  Pennsylvania  has 
adopted  EPA  sampling  procedures.  Each 
stale  regulation  must  include  a  test 
method  and  procedures  for  the 
calculation  of  oxygen  content  in  the 
gasoline  sampled.  EPA's  guidance 
"Guidelines  for  Oxygenated  Gasoline 
Credit  Programs  under  Section  21  l(m) 
of  the  Clean  Air  act  as  Amended." 
issued  on  October  20.  1992.  allow  for 
the  use  of  either  the  oxygenate  flame 
ionization  detector  (OFID)  test, 
preferred  by  EPA.  or  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standards  test  method. 
Designation  D  4815-89.  although 
another  method  could  be  used  If 
approved  by  EPA.  This  guidance 
document  also  describes  the 
calculations  to  determine  the  oxygen 
content  of  the  gasoline.  The 
Commonwealth  of  Pennsylvania 
regulations  require  tlie  use  of  the  testing 
methods  and  calculations  specified  in 
EPA's  guidance. 


Labeling 

EPA  was  required  to  issue  federal 
labeling  regulations  under  section 
211(m)(4)  of  the  Act.  These  regulations, 
published  in  the  Federal  Register  on 
October  20.  1992.  ruquirod  the  following 
statement  be  posted  for  a  per-gallon 
program  or  credit  program  with 
minimum  oxygen  content  requirement: 

"The  gasoline  dispensed  from  this  pump  is 
oxygenated  and  will  reduce  carbon  monoxide 
pollution  from  motor  vehicles." 

The  Federal  regulation  also  specifies 
the  appearance  and  placement 
requirements  for  the  labels.  EPA  has 
strongly  recommended  that  stales  adopt 
their  own  labeling  regulations, 
consistent  with  the  Federal  regulation. 
The  Commonwealth  of  Pennsylvania 
has  adopted  labeling  regulations 
consistent  with  the  federal  regulation. 

IV.  Final  Action 

EPA  is  approving  the  amendments  to 
25  PA  Code  Chapter  121.  General 
Provisions,  section  121.1  Definitions, 
the  additions  of  section  126.101 
General,  section  126.102  Sampling  and 
testing,  section  126.103  Recordkeeping 
and  reporting  and  section  126.104 
Labeling  requirements  to  25  PA  Code 
Chapter  126  and  the  removal  of  section 
126.1  Oxygenate  content  of  gasoline 
from  25  PA  Code  Chapter  126. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipate  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register.  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  February  15.  2000  without 
further  notice  unless  EPA  receives 
adverse  comment  by  January  18.  2(X]0. 
If  EPA  receives  adverse  comment.  EPA 
will  publish  a  timely  vi-ithdrawal  in  the 
Fedo^  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

V.  AdministraliTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  review  under  E.0. 12866. 
entitled  "Regulatory  Planning  and 
Review." 


B.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovenunental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Pohcies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  thai  have  "substantial  direct 
effects  on  the  Slates,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government! "  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  thai  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessari,'  to  pay  the  direct  compUance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

E.O.  13045.  entiUed  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23. 1997).  applies  to  any  rule  that 
the  EPA  delermines  (1)  Is  "economically 
significant."  as  defined  tmder  E.O. 
12866.  and  (2)  The  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  enviromnental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  final  rule  is  not  subject  to  E.O. 


13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  and  safety  risks. 
D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantiy  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  Ihe  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantiy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  Ihe  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govenunental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  Stale  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certifv'  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
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preparation  of  a  nexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Refonn  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  rosidt  in  estimated  annual  costs  to 
State,  local,  or  tribal  govenunents  in  the 
aggregate:  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  approval  action 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  of  SlOO  million  or  more  to 
either  State,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U,S.C. 
804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 


(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  The  EPA 
believes  that  VCS  are  inapplicable  to 
this  action.  Today's  action  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  15, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  ^al  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  efieciiveness  of  such  rule 
or  action.  This  action  approving 
Petmsylvania's  oxygenated  gasoline 
regulation  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 

Dated:  November  18.  1999. 
A.R.  Morris, 
Acting  Begional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  el  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.  2020  is  amended  by 
adding  paragraphs  (c)(142)  to  read  as 
follows: 

§52,2020    ktenUficatlon  of  plan. 

•  •  ■  *  * 

(c)*  •   * 

(142)  Revisions  to  the  Pennsylvania 
Regulations  for  an  oxygenated  gasoline 
program  submitted  on  September  13, 
1995  by  the  Pennsylvania  Department  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  13, 1995  from 
the  Pennsylvania  Department  of 
Enviroiunental  Protection  transmitting 
the  oxygenated  gasoline  regulation  as  a 
SIP  revision. 


(B)  Revisions  to  25  PA  Code  Chapter 
121,  General  Provisions  ,  section  121.1 
Definitions,  the  additions  of  section 
126.101  General,  section  126.102 
Sampling  and  testing,  section  126.103 
Recordkeeping  and  reporting  and 
section  126.104  Labeling  requirements 
to  25  PA  Code  Chapter  126  and  the 
removal  of  section  126.1  Oxygenate 
content  of  gasoline  bt>m  25  PA  Code 
Chapter  126.  These  revisions  became 
effective  August  19, 1995. 

(ii)  Additional  Material. — Remainder 
of  September  13,  1995  submittal. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-79-1-7439,  FnL-6S10-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas;  Repeal 
of  Board  Seat  Rule  and  Revisions  to 
Particulate  Matter  Regulations 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

summary:  On  October  28.  1999  (64  FR 
57983),  EPA  published  a  direct  final 
approval  of  a  revision  to  the  Texas  State 
Implementation  Plan  which  removed 
the  old  Texas  Air  Control  Board  Board 
Seal  rule  in  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
Chapter  101,  General  Rules,  and  revised 
and  recodified  the  TNRCC  Particulate 
Matter  regulations  in  TNRCC  Chapter 
111,  Control  of  Air  Pollution  from 
Particulate  Matter.  The  direct  final 
action  was  published  without  prior 
proposal  because  EPA  anticipated  no 
adverse  comment.  The  EPA  stated  in  the 
direct  final  rule  that  if  EPA  received 
adverse  comment  by  November  29, 
1999,  EPA  would  publish  a  timely 
notice  of  withdrawal  in  the  Federal 
Register.  The  EPA  subsequently 
received  an  adverse  comment  on  the 
direct  final  rule.  Therefore,  EPA  is 
withdrawing  the  direct  final  approval 
action.  The  EPA  vrill  address  the 
comment  in  a  subsequent  final  action 
based  on  the  parallel  proposal  also 
published  on  October  28, 1999  (64  FR 
58006).  As  stated  in  the  parallel 
proposal,  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
DATES:  The  direct  final  rule  published 
October  28, 1999  is  withdrawn  on 
December  17, 1999. 
A00RE8SES:  Copies  of  documents 
relevant  to  this  action  are  available  for 


public  inspection  during  normal 
business  hours  at  the  following  location. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  by  calUng  the  person  listed 
below  at  least  two  working  days  in 
advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  of  the  EPA  Region  6  Air  Planning 
Section  at  (214)  665-7253. 
SUPPLEMENTARY  INFORMATXM:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  Rules  and 
Regulations  section  and  the  short 
informational  proposed  rule  located  in 
the  Proposed  Rules  section  of  the 
October  28.  1999.  Federal  Register. 

Dated:  December  8.  1999. 
Lynda  f.  Carroll, 
Acting  Regional  Administrator,  Region  6. 

Therefore  the  amendment  to  40  CFR 
52.2270.  published  in  the  Federal 
Register  October  28, 1999  (64  FR 
57983),  which  was  to  become  effective 
December  27, 1999,  is  withdrawn. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No,  NJ41-207,  FRL-6S09- 
4] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Motor  Vehicle  Inspection  and 
Maintenance  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

summary:  Elsewhere  in  today's  Federal 
Register,  the  Environmental  Protection 
Agency  (EPA)  has  pubUshed  a 
rulemaking  action  proposing  to  find  that 
the  State  of  New  Jersey  will  have 
implemented  its  enhanced  inspection 
and  maintenance  (1/M)  program  when 
mandatory  testing  begins  on  December 
13,  1999  and  that  EPA  is  reinstating  the 
interim  approval  under  section  348  of 
the  National  Highway  Systems 
Designation  Act  (NHSDA).  EPA  is 
making  an  interim  final  determination 
that  on  December  13,  1999,  it  is  more 
likely  than  not  that  the  program  will  be 
implemented  curing  the  deficiencies 
wUcb  caused  sanctions  to  be  imposed. 
Therefore,  the  application  of  the  offset 
sanction  that  began  on  June  14, 1999  is 


stayed  and  the  application  of  the 
hi^way  sanction  is  deferred  as  of 
December  13, 1999. 

DATES:  Effective  December  13,  1999. 
Although  this  interim  final  rule  will  bo 
effective  on  December  13.  1999,  EPA  is 
accepting  comments  as  to  whether  the 
stay  and  deferral  announced  in  this 
document  should  remain  in  effect. 
Comments  must  be  received  on  or 
before  January  18.  2000. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations:  Environmental  Protection 
Agency,  Region  II  Office,  Air  Programs 
Branch,  290  Broadway.  25lh  Floor,  New 
York,  New  York  10007-1866  and  New 
Jersey  Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Planning,  401  East  State  Street,  CN418, 
Trenton.  New  Jersey  08625. 

All  comments  should  be  addressed  to 
Raymond  Werner.  Acting  Branch  Chief, 
Air  Programs  Branch.  Environmental 
Protection  Agency,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866. 

FOR  FURTHER  INFORMATXM  CONTACT: 

Judy-Ann  Mitchell,  Air  Programs 
Branch,  Environmental  Protection 
Agency.  290  Broadway.  25th  Floor,  New- 
York.  New  York  10007-1866,  (212)  637- 
4249. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

New  Jersey  submitted  changes  to  the 
existing  I/M  program  on  March  27,  1996 
to  satisfy  the  applicable  requirements  of 
both  the  Clean  Air  Act  (CAA)  and  the 
National  Highwav  System  Designation 
Act  (NHSDA).  On  October  31, 1996  (61 
FR  56172),  EPA  published  a  notice  of 
proposed  conditional  interim  approval 
of  New  Jersey's  enhanced  I/M  program. 
On  May  14,  1997  (62  FR  26401),  EPA 
published  a  final  conditional  interim 
approval  of  New  Jersey's  enhanced  1/M 
program. 

Due  to  New  Jersey's  delays  in  starting 
the  enhanced  I/M  program,  EPA  notified 
New  Jersey  by  a  December  12, 1997 
letter  that  the  sanctions  clock  was 
started  for  failure  to  implement  the 
enhanced  I/M  program,  in  accordance 
with  section  1 79(a)(4)  of  the  Act.  The 
offeet  sanction  began  in  New  Jersey  on 
June  14.  1999.  The  highway  sanction 
would  begin  six  months  thereafter  if 
New  Jersey  did  not  implement  the 
program.  On  November  19, 1999,  New 
Jersey  notified  EPA  by  letter  that  the 
mandatory  enhanced  I/M  program  will 
be  implemented  on  December  13, 1999. 


n.  Interim  Final  Actian 

Based  on  New  Jersey's  commitment  to 
the  start  of  the  program  on  December  13. 
1999,  EPA  believes  that  it  is  more  likely 
than  not  that  the  Stale  will  have  taken 
the  steps  necessary  to  start  an 
approvable  enhanced  I/M  program. 
Initiation  of  sanctions  clodrLs  on 
December  12.  1997  was  based  on  the 
fact  that  New  Jersey  did  not  start-up  a 
mandator,'  approved  enhanced  I/M 
program.  EPA  is  now  able  to  conclude 
that  since  New  Jersey  is  operating  an  1/ 
M  program  that  will  be  fully  enforceable 
on  December  13, 1999,  the  State  will 
have  met  the  obligation  to  implement 
the  enhanced  I/M  program  and 
sanctions  should  be  stayed  and  deferred 
on  December  13,  1999. 

In  the  event  that  the  implementation 
is  found  to  be  inadequate,  the  stay  and 
deferral  may  be  removed  and  the 
sanctions  imposed  immediately  upon 
such  a  finding  in  either  a  proposed  or 
final  rulemaking  regarding 
implementation.  A  proposal  to  reinstate 
the  interim  approval  under  section  348 
of  the  NHSDA  and  to  stop  (he  sanctions 
clock  and  lift  any  sanctions  applied  is 
published  elsewhere  in  this  Fnieral 
Register.  Pursuant  lo  40  CFR 
52.31(d)(4)(ii),  the  stay  and  deferral  may 
be  reinstated  if  EPA  proposes  to  lake 
action  to  find  that  the  deficiency  of 
having  failed  to  implement  the 
enhanced  1/M  program  has  not  been 
corrected. 

EPA  is  publishing  a  separate 
document  that  will  serve  as  the 
proposed  reinstatement  of  the  interim 
approval  and  finding  that  the  State  of 
New  Jersey  implemented  the  enhanced 
I/M  program  on  December  13, 1999.  If 
comments  are  received  which  cause 
EPA  to  conclude  that  the  enhataced  1/M 
program  has  not  been  implemented, 
EPA  will  not  proceed  with  the  final 
rulemaking  and  both  the  offset  and 
highway  sanctions  will  be  applied 
immediately  via  a  letter  and  a  Federal 
Register  notice.  Therefore,  any 
comments  which  could  affect  this 
interim  final  determination  must  be 
submitted  in  response  to  the  proposal  to 
reinstate  the  interim  approval  and  to 
stop  the  sanctions  clock  and  lift  the  slay 
and  deferral  of  the  sanction.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  notice 
either  reinstituting  the  sanctions  or 
stopping  this  sanctions  process 
pursuant  to  40  CFR  51.31(d)(5).  Parties 
interested  in  commenting  shoiUd  do  so 
at  this  time. 

m.  Administrative  Requirements 

Because  New  Jersey  will  have  met  the 
start-up  requirements  as  defined  by 
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EPA,  relief  from  sanctions  should  be 
provided  as  quickly  as  possible. 
Therefore,  EPA  is  invoking  the  good 
cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect. ' 
5  U.S.C.  5S3(b)(B).  The  EPA  believes 
that  notice-and-comment  rulemaking 
before  the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  Through  this  interim  final 
determination  action  authorized  by  the 
EPA  rule  on  sanctions.  40  CFR 
S2.31(d)(ii).  the  Agency  concludes  that 
it  is  more  likely  than  not  that  the  State 
will  have  satisfactorily  implemented  the 
I/M  program,  therefore  eliminating  the 
basis  for  imposition  of  sanctions. 
Therefore,  it  is  not  in  the  public  interest 
to  apply  sanctions  when  the  State  has 
submitted  an  enforceable  program 
which  will  start-up  on  December  13, 
1 999.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
comment  rulemaking  on  a  finding  that 
the  Slate  is  no  longer  subject  to  that 
requirement  prior  to  the  date  sanctions 
would  take  effect.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to  stay 
and  defer  sanctions  while  EPA 
completes  its  rulemaking  process 
regarding  the  Ufting  of  the  sanctions.  In 
addition.  EPA  is  invoking  the  good 
cause  exception  to  the  30-day  advance 
notice  requirement  of  the  APA  because 
the  purpose  of  this  notice  is  to  relieve, 
a  restriction.  See  5  U.S.C.  553(dl(l). 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12B66. 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 
Federalism  (64  FR  43255.  August  10. 

1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accoimtable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 


'  As  previou^y  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  tIPA's  determination  after  the  effective 
date  through  the  notice  and  comment  procsss 
announced  in  this  Fedaral  Kagister  regarding  the 
permanent  <toppiog  of  the  sanctions  clodi  and  EPA 
wilt  consider  any  coimnents  received  in 
determining  wtietber  to  reverse  the  action  taken  in 
this  interim  final  rule. 


regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. '  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act. 

Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviromnental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  1 3045  because  it  does  not  involve 
decisions  intended  to  mitigate 
enviroiunental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 


affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  ilirect  compliance  costs  on 
those  communities,  uiiless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

in  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significanUy  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  tuiiquely  affect  the 
commimities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  reqixires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  8  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  it  does  not  create  any 
new  requirements.  Therefore,  because 
this  rule  does  not  create  any  new 
requirements,  I  certif)'  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
ac^tions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 


F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  this  action 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Cxingressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cajmot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 


perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  15. 
2000.  Fihng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  interim  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (Sec  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Inteigovenunental 
relations.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S  C  7401  el  seq. 

Dated:  December  7.  1999. 
leanne  M.  Fox, 

Regional  Administrator  Region  2. 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[IN  109-1  a;  FRL-6507-5] 

Approval  of  Hospital/MedlcaU 
Infectious  Waste  Incinerator  State  Plan 
For  Designated  Facilities  and 
Pollutants:  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

StJMMARY:  EPA  is  approving  Indiana's 
State  Plan  for  Hospital/Medical/ 
Infectious  Waste  Incinerators  (HMIWI). 
submitted  on  September  30.  1999.  The 
State  Plan  adopts  and  implements  the 
Emissions  Guidelines  (E(i)  applicable  to 
existing  HMIWIs.  This  approval  means 
that  EPA  finds  the  State  Plan  meets 
Clean  Air  Act  (Act)  requirements.  Once 
effective,  this  approval  makes  the  State 
Plan  federally  enforceable. 
DATES:  This  rule  is  effective  on  February 
15,  2000.  unless  EPA  receives  adverse 
written  comments  by  January  18,  2000. 
If  adverse  written  comment  is  received, 
EPA  wUl  publish  a  timely  withdrawal  of 
the  rule  in  the  Federal  Register  and 


inform  the  public  that  the  rula  will  not 
take  effect. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer.  CHiief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-lSf).  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

You  c:an  inspect  copies  of  the  State 
Plan  submittal  at  the  following  address: 
U.S.  Environmental  Protection  Agency. 
Region  5.  Air  and  Radiation  Division,  77 
West  lackson  Boulevard,  Chicago, 
Illinois  60604.  (We  recommend  you 
contact  Ryan  Bahr.  Environmental 
Engineer,  at  (312)  353-4366  before 
visiting  the  Region  5  Office) 

FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Bahr.  Environmental  Engineer,  at 

(312)353-4366. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our  ",  arc  used  we  mean 
EPA.  The  supplemental  information  is 
organized  in  the  following  order: 
i.  What  is  EPA  approving  in  thi.t  action? 
n.  The  HMIWI  State  Plan  RBquiremonL 
What  is  an  HMIWI  Stale  Plan? 
Why  are  we  i^uiring  Indiana  to  submit  an 

HMIWI  Stale  Plan? 
Why  do  we  need  to  regulate  HMIWI 

emissions? 
What  criteria  must  an  HMIWI  State  Plan 
meet  to  be  approved? 
III.  The  Indiana  HMIWI  Slate  Plan. 
Where  are  the  Indiana  HMIWI 

requirements  codified? 
Who  is  affected  by  the  Stale  Plan? 
Who  is  exempt  from  the  Slate  Plan? 
What  does  the  State  Plan  raquiie? 
When  must  the  Stale  Plan  requirements  be 
met  if  vou  plan  to  conUnue  operation  of 
your  HMIWI? 
What  must  you  do  to  obtain  an  extended 
compliance  schedule  if  you  plan  to 
install  control  equipment  or  make 
process  changes  and  continue  operation? 
What  must  you  do  if  you  intend  to 

permanently  shut  down? 
What  are  the  permit  application  deadlines? 
What  else  does  the  Stale  Plan  include? 
What  public  review  opportunities  were 

provided? 
IV.  Review  and  Approval  of  the  Indiana 

HMIWI  State  Plan. 
Why  is  the  Indiana  HMIWI  Sute  Plan 
approvable? 
V.  EPA  Rulemaking  Action. 
Vi.  Administrative  Requirements. 

A.  Executive  Oder  12866 

B.  Executive  Orders  13132 

C.  Executive  Order  13045 
D  Executive  Order  13084 

E.  Regulatory  Flexibihty  Act 

F.  Unfunded  Mandates 

G.  Submission  to  Congress  and  the 
Comptroller  Genera] 

H.  National  Technology  Transfer  and 
.\dvancement  Act 
-  I.  Petitions  for  fudicial  Review 
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I.  What  is  EPA  approving  in  this  action? 

We  are  approving  the  September  30, 
1999,  Indiana  State  Plan  submission 
which  implements  the  requirements  of 
sections  111(d)  and  129  of  the  Act  for 
existing  HMIWls.  This  approval,  once 
effective,  will  make  the  Indiana  HMIW1 
rules  included  in  the  plan  federally 
enforceable. 

n.  The  HMIWI  Slate  Plan  Requirement. 

What  Is  an  HMIWI  State  Plan? 

An  HMIWI  State  Plan  is  a  plan  to 
control  air  pollutant  emissions  from 
existing  incinerators  which  bum 
ho.spital  waste  or  medical/ infectious 
waste.  The  plan  also  includes  source 
and  emission  inventories  of  these 
incinerators  in  the  State. 

Why  Are  We  Requiring  Indiana  to 
Submit  an  HMIWI  State  Plan? 

Sections  111(d)  and  129  of  the  Act 
require  States  to  submit  State  Plans  to 
control  emissions  from  existing  HMIWls 
in  the  State.  The  State  Plan  requirement 
was  triggered  when  we  published  the 
Emissions  Guidelines  (EG)  for  HMIWls 
on  September  15.  1997  (see  62  FR 
48348).  The  EG  is  codified  at  40  CFR 
part  60,  subpart  Ce. 

Section  129.  we  are  requires  us  to 
promulgate  EGs  for  several  types  of 
existing  solid  waste  incinerators.  These 
EGs  establish  the  Maximum  Achievable 
Control  Technology  (MACT)  standards 
that  States  must  adopt  to  comply  with 
the  Act.  The  HMIWI  EG  also  establishes 
requirements  for  monitoring,  operator 
training,  permits,  and  a  waste 
management  plan  that  must  be  included 
in  State  Plans. 

The  intent  of  the  State  Plan 
requirement  is  to  reduce  several  types  of 
air  pollutants  associated  with  waste 
incineration. 

Why  Do  We  Need  to  Regulate  HMIWI 
Emissions? 

The  State  Plan  establishes  control 
requirements  which  reduce  the 
following  emissions  fix)m  HMIWls: 
particulate  matter,  sulfur  dioxide, 
hydrogen  chloride,  nitrogen  oxides, 
carbon  monoxide,  lead,  cadmium, 
mercury,  dioxin,  and  dibenzofurans. 

These  pollutants  can  cause  adverse 
effects  to  the  public  health  and  the 
environment.  Dioxin,  lead,  and  mercur>' 
bioaccumulate  through  the  food  web. 
Serious  developmental  and  adult  effects 
in  humans,  primarily  damage  to  the 
nervous  system,  have  been  associated 
with  exposures  to  mercury.  Exposure  to 
dioxin  and  furans  can  cause  skin 
disorders,  cancer,  and  reproductive 
effects  such  as  endometriosis.  Dioxin 
and  furans  can  also  affect  the  immune 


system.  Acid  gases  affect  the  respiratory 
tract,  as  well  as  contribute  to  the  acid 
rain  that  damages  lakes  and  harms 
forests  and  buildings.  Exposure  to 
particulate  matter  has  been  linked  with 
adverse  health  effects,  including 
aggravation  of  existing  respiratory  and 
cardiovascular  disease  and  increased 
risk  of  premature  death.  Nitrogen  oxide 
emissions  contribute  to  the  formation  of 
ground  level  ozone,  which  is  associated 
with  a  ninnber  of  adverse  health  and 
environmental  effects. 

What  Criteria  Must  an  HMIWI  State 
Plan  Meet  To  be  Approved? 

The  following  Table  summarizes  the 
criteria  for  approving  an  HMIWI  State 
Plan: 


Roqulremenl 

Elements 

Sections  111(d)  and 

—Applicability. 

129:  State  Plan 

—Emission  Limits 

must  be  at  least  as 

—Compliance  Sched- 

protectivsas the 

ules. 

EG, 

— Pertomiance  Tast- 

ing 

tion. 

— Operator  Training/ 

Certification. 

— Waste  Manage- 

ment Plan. 

— flecordkeeping/Re- 

porting. 

40  CFR  part  60.  sut>- 

—Demonstration  of 

part  B:  Criteria  lor 

Legal  Authority 

an  approvable  sec- 

—Enforceable Mech- 

tion 111(a)  plan. 

anism. 

—Evidence  of  public 

hearing. 

—Source  and  Emis- 

sion Inventories. 

—State  Progress  Re- 

port Cooimilment. 

Section  129(e):  Title 

State  Plans  must  en- 

V pemiH  require- 

sure that  affected 

ment 

HMIWI  facilities 

submH  Title  V  per- 

mit applications  to 

the  Stale  by  Sep- 

tember 1 5.  2000 

We  issued  a  guidance  docinneni 
describing  in  more  detail  the 
requirements  for  an  approvable  HMIWI 
State  Plan,  entitled  "Hospital/Medical/ 
Infectious  Waste  Incinerator  Emission 
Guidelines;  Summary  of  the 
Requirements  for  Section  lll(d)/129 
State  Plans,"  published  November  1997. 
Indiana  used  this  document  to  develop 
its  State  Plan. 

III.  The  Indiana  HMIWI  State  Plan 

Where  Are  the  Indiana  HMIWI 
Requirements  Codified? 

Indiana's  State  Plan  requirements  for 
HMIWls  are  codified  at  326  Indiana 
Administrative  Code  (lAC)  11-6. 
Indiana  adopted  the  rule  on  September 


2, 1998.  Indiana  published  the  rule  in 
the  Indiana  Register  on  March  1. 1999, 
and  it  became  effective  on  March  11. 
1999. 

Who  Is  Affected  By  the  State  Plan? 
Consistent  with  the  EG,  Indiana's 
HMIWI  rules  cover  existing  HMIWls. 
with  the  exception  of  certain  exempt 
HMIWls.  which  only  need  to  meet 
certain  recordkeeping  and  certification 
requirements.  The  table  below 
summarizes  the  Indiana  HMIWI 
applicability  criteria  and  associated 
requirements: 


Category 


Hequiremerits 


HMIWI  for  which  con- 
struction com- 
menced on  or  be- 
fore June  20.  1996. 


Subject  to  control  re- 
quirements speci- 
fied in  the  EG. 


Co-fired  combustor  ... 

I^ot  subject  to  control 

requirements  speci- 

fied in  the  EG  but: 

Must  have  an  en- 

forceable require- 

ment (eg.  a  permit 

condition)  limiting 

operation  to  co- 

fired  combustor 

status:  and. 

Must  keep  records  on 

weight  of  wastes 

and  fuels  burned 

on  a  calendar  quar- 

ter basis. 

HMIWls  which  com- 

IMot subject  to  control 

bust  only  these 

requirements  speci- 

wastes: 

fied  in  the  EG  but: 

—pathological  .... 

Must  keep  records  on 

a  calendar  quarter 

basis  dem- 

onstrating that  only 

exempt  wastes  are 

bumed:  and. 

active. 

— chemoltiera- 

Must  provide  Stale 

peutic. 

and  EPA  certifi- 

cation that  the 

HMIWI  bums  only 

these  wastes. 

Hospitals  that  send 

Not  sut}ject  to  control 

waste  to  an  off-site 

requirements  speci- 

HMIWI. 

fied  in  the  EG. 

For  an  HMIWI  to  be  considered  a  "co- 
fired  combustor,"  it  must  be  subject  to 
an  enforceable  condition  limiting 
c:ombustion  of  hospital  or  medical 
infectious  waste  to  10%  or  less  of  total 
waste  bumed,  by  weight,  on  a  calendar 
quarter  basis.  For  purposes  of  the  co- 
fired  combustor  exemption,  pathological 
waste,  chemotherapeutic  waste,  and 
low-level  radioactive  wastes  are 
considered  "other"  wastes  when 
calculating  the  percentage  of  hospital 
waste  and  medical/infectious  waste 
combusted. 

HMIWls  which  combust  pathological 
wastes,  low-level  radioactive  waste,  or 


chemotherapeutic  wastes  part  of  the 
time  can  be  exempt  from  control 
requirements  during  those  periods  if 
they  notify  Indiana  pursuant  to  this 
operating  scenario. 

IWio  is  exempt  from  the  State  Plan? 

Incinerators  that  would  otherwise 
meet  the  HMIWI  definition  are 
completely  exempt  from  the  rule  if  they 
meet  any  of  the  following  criteria: 

You  are  exempt  if: 

You  are  a  combustor  required  to  have 
a  permit  imder  Section  3(K)5  of  the  Solid 
Waste  Disposal  Act,  42  U.S.C.  6925:         » 

You  are  a  municipal  waste  combustor 
subject  to  40  CFR  part  60,  subparts  Cb, 
Ea  or  Eb; 

You  are  a  pyrolysis  unit  (i.e..  a  unit 
that  uses  endothermic  gasification  to 
treat  hospital  waste  or  medical/ 
infectious  waste  in  order  to  render  such 
waste  harmless): 

You  are  a  cement  kiln  firing  hospital 
waste  or  medical/infectious  waste;  or. 

You  are  an  HMIWI  subject  to  the  New 
Source  Performance  Standards  (NSPS) 
for  HMIWls,  40  CFR  part  60,  subpart  Ec. 

What  does  the  State  Plan  require? 

If  you  are  an  HMIWI  subject  to  control 
requirements  under  the  Indiana  HMIWI 
rule,  you  must  comply  with  the 
requirements  summarized  below; 

Summary  of  the  Indiana  HMIWI  Control 
Requirements 


Waste  Management  Plan  Requirements 

Facilities  Incin- 

Prepare a  plan  that 

erating  Hospital, 

identifies  wavs  to 

Medical  ar  Infec- 

reduce the  amount 

tious  Waste. 

and  toxicitv  of  in- 

cinerated waste. 

and  provides  an 

implementation 

schedule  where 

feasible. 

Submit  the  plan  at 

the  same  lime  the 

initial  petformance 

test  results  are  re- 

ported. 

Submit  annual  waste 

management 

progress  reports. 

Increments  of  progress 


Due  date 


Emission  Limitations 

— dioxins/furans . 

Separate  limits  are 

^ivdrogen  chloride. 

established  for 

— sulfur  dioxide. 

three  categories  of 

— oxides  of  nrtroeen. 

HMIWls: 

-lead. 

— smaU 

—cadmium. 

— medium 

— mercury. 

—large 

— ^particulate  matter. 

— opacity. 

— carbon  monoxide. 

Compliance  provi- 

—performance  test- 

sions. 

ing. 

— operating  param- 

eter monitoring. 

—operating  param- 

eter compliance. 

— recordkeeping  and 

reporting. 

Operator  provisions 

—Training, 

—Certification. 

—On-site  Operator 

Manual. 

Permit  

— Must  apply  for  a 

Part  70  permit. 

If  you  woidd  like  to  know  the 
emission  limit  applicable  to  small, 
mediiun  and  large  HMIWls.  please 
reference  326  lAC  11-6-4. 

The  Indiana  rule  also  prescribes 
various  criteria  and  considerations  in 
developing  the  plan,  and  specifies  the 
components  which  the  plan  must 
include. 

When  must  the  State  Plan  requirements 
be  met  if  you  plan  to  continue  operation 
ofyourHMIWT? 

Under  the  Indiana  HMIWI  rule,  a 
subject  HMIWI  must  be  in  compliance 
with  the  ride  requirements  by  March  1 1 . 
2000.  imless  the  source  meets  the 
requirements  for  an  extended 
compliance  schedule.  HMIWls  who 
plan  to  install  air  pollution  control 
equipment  and  who  comply  with  the 
requirements  to  obtain  an  extended 
schedule  must  comply  by  March  31. 
2002. 

However,  even  if  a  source  has  an 
extended  schedule,  the  Indiana  rule 
requires  compliance  with  the  rule's 
operator  training  and  certification 
provisions  by  March  11.  2000. 

What  must  you  do  to  obtain  an 
extended  compliance  schedule  if  you 
plan  to  install  control  equipment  or 
make  process  changes  and  continue 
operation? 

HMIWls  seeking  an  extended 
compliance  schedide  must  have 
submitted  a  control  plan  on  or  before 
June  30,  1999,  which  contained  a  plan 
for  the  HMIWI  to  meet  the  rule's 
increments  of  progress.  Indiana's  rule 
requires  compUance  with  the  following 
measurable  and  enforceable  increments 
of  progress; 


Submit  a  final  control  plan  to 

June  30, 

the  Indiana  Department  of 

1999 

Environmental  Manage- 

ment 

Award  contracts  for  amisskxi 

Man:li3l. 

control  systems  or  for  proc- 

2000 

ess  modifications,  or 

issuance  of  orders  lor  the 

purchase  of  component 

parts  to  accomplish  emis- 

sion control  or  prrxsess 

modifications 

Initiate  on-site  constructioo  or 

March  31. 

installation  of  emissioo 

2001. 

control  equipment  or  proc- 

ess change 

Compiete  on-site  construction 

September 

or  installation  of  emission 

30.2001 

control  equipment  or  proc- 

ess change 

IMait:h3l 

2002. 

lWia(  must  vou  do  if  you  intend  to 
permanently  shut  down? 

For  all  HMTWIs  that  intend  to 
permanendy  shut  down,  the  source 
must  shut  down  by  March  1 1 ,  2000, 
unless  the  source  is  installing 
alternative  control  technology  and  the 
State  approves  its  petition  for  an 
extension.  If  a  source  petitions  the  State 
for  an  extension,  the  source  must  submit 
its  petition  by  November  11.  1999.  The 
petition  must  include  an  analysis  that: 

(1)  Demonstrates  thai  additional  time 
is  needed, 

(2)  considers  the  option  of 
transporting  the  waste  off-site,  and 

(3)  includes  a  detailed  complianc;e 
plan  with  measurable  and  enforceable 
increments  of  progress  that  assure  final 
compliance  by  March  31.  2002. 

Wiio(  are  the  permit  application 
deadlines? 

The  Indiana  HMIWI  rule  requires  all 
HMIWls  subject  to  the  rule's  emission 
limits  to  submit  a  part  70  permit 
application  by  March  11.  2000.  Each 
source's  application  needs  to  address 
the  provisions  of  326  lAC  11-6.  This 
means  that  all  HMIWI  that  have  not 
previously  applied  for  a  part  70  permit 
must  submit  their  application  by  March 
11.  2000.  For  those  HMIWI  whose 
original  applic:ation  did  not  adrlress  the 
provisions  of  326  lAC  11-6.  they  must 
now  update  their  application  by  March 
11.  2000.  to  include  Indiana's  rule  326 
LAC  11-6. 

What  else  does  the  State  Plan  include? 

The  State  Plan  includes;  a 
demonstration  of  legal  authority  to 
implement  the  EG,  doctunentation  of 
public  hearing,  comments  and 
responses,  a  source  and  emissions 
inventory,  and  a  provision  for  State 
progress  reports  to  EPA.  These  materials 
were  submitted  to  satisfy  the  section 
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111(d)  requirements  under  40  CFR  part 
60.  subpart  B. 

What  public  review  opportunities  were 
provided? 

The  Indiana  Department  of 
Envirotunental  Management  held  public 
hearings  on  the  HMIWI  rule  on  May  6, 
1998.  and  September  2. 1998.  IDEM  did 
not  receive  any  comments  on  the  rule. 
IDEM  published  public  notices  on  June 
30.  1999.  in  newspapers  throughout  the 
state  opening  a  comment  period  on  the 
State  Plan  and  providing  the 
opportunity  for  a  public  hearing.  IDEM 
did  not  receive  a  request  for  a  hearing 
nor  any  coounents  on  the  plan 
materials. 

rv.  Review  and  Approval  of  the 
Indiana  HMIWI  State  Plan. 

Why  is  the  Indiana  HMIWI  State  Plan 
approvable? 

We  compared  the  Indiana  HMIWI  rule 
326  lAC  11-6  to  our  HMIWI  EG.  We 
find  the  Indiana  rule  to  be  at  least  as 
.stringent  as  the  EG.  Also,  the  Indiana 
State  Plan  satisfies  the  requirements  for 
an  approvable  section  111(d)  plan  under 
subparts  B  and  Ce  of  40  CFR  part  60.  For 
these  reasons,  we  are  approving  the 
Indiana  HMIWI  State  Plan. 

V.  EPA  Rulemaking  Action. 

We  are  approving,  through  direct  final 
rujemaiung  action.  Indiana's  sections 
111(d)  and  129  State  Plan  for  HMIWls. 
The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  state  plan 
revision  should  adverse  written 
comments  be  filed.  This  action  will  be 
effective  February  15,  2000  without 
further  notice  unless  EPA  receives 
relevant  adverse  written  comment  by 
January  18,  2000.  Should  the  Agency 
receive  such  comments,  it  will  publish 
a  final  rule  informing  the  public  that 
this  action  will  not  take  effect.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  February  15,  2000. 

VI.  Administrative  Requirements. 

.4.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review." 


B.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10, 
1999)  revokes  and  replaces  E.O.  12612 
(Federalism)  and  E.O.  12875  (Enhancing 
the  Intergovernmental  Partnership).  E.O. 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  '  is  defined  in 
the  E.O.  to  include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
tmless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132.  Thus,  the  requirements  of 
section  6  of  the  E.O.  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
envirormiental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  sub)ect  to  E.O.  13045 
because  it  does  not  involve  decisions 


intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significanUy  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conununities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
goverrunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
approvals  under  section  111(d)  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  approval  does  not  create  any 
new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 


inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  state  plans  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SI 00  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Thi.s  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Subinission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 


(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(h)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  15, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Hospitaiymedical/infectious 
waste  incinerators.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  .10. 1999. 
Francis"  X.  Lyons, 
Regional  Administrator.  Region  a 

40  CFR  part  62  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401-7642. 

Subpart  P— Indians 

2.  A  new  center  heading  and  sections 
62.3640.  62.3641.  and  62.3642  are 
added  to  subpart  P  to  read  as  follows: 

Metals,  Acid  Gases,  Organic 
Compounds  and  Nitrogen  Oxide 
Emissions  From  Existing  Hospital/ 
Medical  Iniiectious  Waste  Incinerators 

§62.3640    Wentttlcaticn  of  plan. 

Indiana  submitted,  September  30, 
1999.  a  State  Plan  for  implementing  the 
Emission  Guidelines  affecting  Hospital/ 
Medical  Infectious  Waste  Incinerators 
(HMIWI).  The  enforceable  mechanism 
for  this  plan  is  326  Indiana 
Administrative  Ckide  11-6.  The  rule  was 


adopted  by  the  Indiana  Pollution 
Control  Board  on  September  2. 1998. 
The  rule  was  published  in  the  Indiana 
Register  on  March  1. 1999.  and  became 
effective  on  March  11,  1999. 

%  62.364t     Mmnmcation  of  sourcM. 

The  Indiana  State  Plan  for  existing 
Hospital/Medical/Infectious  Waste 
Incinerators  (HMIWI)  appUes  to  all 
HMIWls  for  which  construction 
commenced  either  on  or  before  Jime  20, 
1996. 

$62.3642    Eftactlv*  Date. 

The  Federal  effective  date  of  the 
Indiana  State  Plan  for  existing  Hospital/ 
Medical/Infectious  Waste  Incinerators  is 
February  15,  2000. 
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40  CFR  Part  180 
[OPP-300955;  FRL-639S-S] 
RIN  2070-AB7e 

BIfenttirIn;  Extension  of  Tolaranca  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agenc>'  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  insecticide  bifenthrin  and  its 
metabolites  in  or  on  raspberries  at  3.0 
part  per  million  (ppm)  for  an  additional 
1-year  period.  This  tolerance  will  expire 
and  is  revoked  on  December  31,  2000. 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
raspberries.  Section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

DATES:  This  regulation  is  effective 
December  17.  1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-3009S5. 
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must  be  received  by  EPA  on  or  before 
February  IS.  2000. 
AOOflESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  HI.  of  the 
•SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300955  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registratioo 
Division  (7505C).  Office  of  Pesticide 
Programs.  Enviroiunental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460;  telephone  number:  (703) 
308-9356;  and  e-mail  address: 
beard.andrea@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Informatiun 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

'    Examples  of  polen- 
1   tially  affected  entities 

Industry 

111 
112 
311 
32532 

1  Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 

j      luring 

This  listing  is  not  Intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
Listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Dfxument  and  Other  Related 
Documents? 

1.  Electronically-  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  bom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 


document,  on  the  Home  Page  select 
"Laws  and  RegiUations"  and  then  look 
up  the  entry  for  this  document  under 
the  'Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  ofBcial  record  for  this 
action  under  docket  control  number 
OPP-3009S5  The  official  record 
consists  of  the  documents  specitically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  ofBcial  record,  which  ioLludes 
printed,  paper  versions  of  any  electroiuc 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm  119,  Crystal  Mall  *2, 1921  Jefierson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  July  10, 1998  (63 
FR  37280)  (FRL-5797-7),  which 
announced  that  on  its  own  initiative 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  residues 
of  bifenthrin  and  its  metabolites  in  or  on 
raspberries  at  3.0  ppm,  with  an 
e.xpiration  date  of  December  31, 1999. 
EPA  established  the  tolerance  because 
section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  dme-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  Federal 
Insecticide,  Ftmgicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  bifenthrin  on  raspberries  for  this 
year's  growing  season  due  to  the 
situation  remaining  an  emergency.  The 
subject  pests,  weevils,  have  developed 
resistance  to  available  alternative 
controls,  and  there  is  an  extremely  low 


tolerance  for  weevil  contamination  in 
raspberries.  Rejection  by  the  processors 
of  contaminated  raspberries  can  result 
in  significant  economic  losses  for  the 
growers.  After  having  reviewed  the 
submission.  EPA  concurs  that 
emergency  conditions  exist.  EPA  has 
authorized  under  FIFRA  section  IB  the 
use  of  bifenthrin  on  raspberries  for 
control  of  weevils  in  Oregon  and 
Washington. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  bifenthrin  in  or 
on  raspberries.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(h)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDrj\  section  408(l)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  July  10.  1998  (63  FR  37280).  Based  on 
that  data  and  information  considered, 
the  Agency  reaffirms  that  extension  of 
the  time-limited  tolerance  will  continue 
to  meet  the  requirements  of  section 
408(1)(6).  Therefore,  the  time-hmited 
tolerance  is  extended  for  an  additional 
1-year  period.  EPA  will  publish  a 
docimient  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations  (CFR). 
Although  this  tolerance  will  expire  and 
is  revoked  on  December  31,  2000,  under 
FFDCA  section  408(l)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amoimts 
specified  in  the  tolerance  remaining  in 
or  on  raspberries  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  maimer  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

m.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 


tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-3o6955  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  15.  2000. 

1 .  Filing  the  request.  Your  objection 
must  specif)'  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St..  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  PitUburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees.  " 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  Judgement  of 
the  Administrator  such  a  waiver  or 


refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registi^Uon  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  in. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300955,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described' in  Unit  l.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  tile 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


IV.  Regulatory  j 
Requirements 

This  final  rule  extends  a  time-limited 
tolerance  under  FFDCA  section  408. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4)  Nor  does  it  require  any 
prior  consultation  as  specified  by 
E-xecutive  Order  13084,  entitied 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Envirormiental  [ustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  PubUc  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulalori'  Flexibility  Act  (RF.M  (5 
use.  6oi  el  seq.]  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  Stales,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitied 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulator)'  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  impUcaUons"  is 
defined  in  the  Executive  Order  to 
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include  regulatioiu  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

V.  Submission  to  Congress  and  the 
ComptroUer  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Geaen\ 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  orSubiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultiu^  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  2, 1999. 

James  Jones. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180-(AMENDEO] 

1.  The  authority  citation  for  part  ISO 
continues  to  read  as  follows: 

Aulharity:  21  U.S.C  321(q).  346(a|  and 

.171 

§  180.442    [Amended] 

2.  In  §  180.442.  by  amending  the  entry 
for  "raspberries."  in  the  table  in 
paragraph  (b)  by  changing  the  date  "12/ 
31/99"  to  read  "12/31/00". 

IFR  Doc.  99-32783  Filed  12-16-99;  8:45  ami 
nuMO  cooc  asai>-6»-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  243 

[FRL-6505-6] 

RIN  2050-AE66 

Revisions  to  Guidelines  (or  the 
Storage  and  Collection  of  Residential, 
Commercial,  and  Institutional  Solid 
Waste 

AGENCY:  Environmental  Protection 

Agency. 

action:  Direct  Final  Rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  revising  Guidelines  for  the 
Storage  and  Collection  of  Residential, 
Commercial,  and  Institutional  Solid 
Waste  to  incorporate  by  reference  new 
voluntary  consensus  standards  firom  the 
American  National  Standards  Institute 
(ANSI).  We  are  making  these  revisions 
in  response  to  a  petition  for  rulemaking 
from  the  Waste  Equipment  Technology 
Association  who  requested  that  we 
update  the  references  to  ANSI 
standards.  This  revision  assures  that  the 
Guidelines  include  references  to  the 
most  current  national  safety  standards. 
DATES:  This  final  action  will  become 
efiective  on  March  17.  2000  unless  EPA 
receives  adverse  comment  by  January 
18,  2000.  If  we  receive  adverse 
comment,  we  will  publish  a  withdrawal 
of  this  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  The  Director  of 
the  Federal  Register  approved  the 
incorporation  by  reference  of  the 
publications  listed  in  rule  March  17. 
2000. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-99-COLF-FFFFF  to:  (1)  if  using 
regular  US  Postal  Service  mail:  RCRA 
Docket  Information  Center,  Office  of 
Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ).  401  M  Street, 
SW,  Washington,  DC  20460-0002,  or  (2) 
if  using  special  delivery,  such  as 
overnight  express  service:  RCRA  Docket 
Information  Center  (RIC),  Crystal 
Gateway  One.  1235  Jefferson  Davis 
Highway.  First  Floor,  Arlington,  VA 
22202.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra-docket@epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-99-COLF-FFFFF  and  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 


You  can  view  supporting  materials  for 
this  document  in  the  RCRA  Information 
Center  (RIC).  The  RIC  is  located  at 
Crystal  Gateway  I,  First  Floor.  1235 
Jefferson  Davis  Highway.  Arlington,  VA, 
and  is  open  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
federal  holidays.  The  Docket 
IdentlGcation  Number  for  this  notice  is 
F-99-COLF-FFFFF. 

To  review  docket  materials,  we 
recommend  that  you  make  an 
appointment  by  calling  703  603-9230. 
You  may  copy  a  maximum  of  100  pages 
from  any  regtUatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 

The  index  is  available  electronically. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  information  on  accessing  the 
index. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington.  DC,  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Mr.  Dwight  Hlustick.  U.  S. 
Environmental  Protection  Agency, 
Office  of  Solid  Waste  (5306W),  401  M 
Street.  SW,  Washington,  DC  20460.  703 
308-8647,  [HLUSTICK 
.DWlGHT®EPAMAIL.EPA.govl. 
SUPPLEMENTARY  INFORMATION:  The  index 
of  supporting  information  is  available 
on  the  Internet.  Follow  these 
instructions  to  access  the  index 
electronically: 

WWW:  http://www.epa.gov/osw/ 
FTP:  ftp.epa/gov 
Login:  anonymous 
Password:  your  Internet  address 

Files  are  located  in  /pub/epaoswer. 

The  following  supporting  materials 
are  available  for  viewing  in  the  RCRA 
Information  Center  (RIC): 

Petition  for  Rulemaking — Proposed 
Modification  to  the  Requirements  and 
Recommended  Procedures  for  Solid 
Waste  Collection  Equipment  (40  CFR 
Part  243).  submitted  to  Robert  Dellinger 
and  Larry  Starfield  (US  EPA),  submitted 
from  Waste  Equipment  Technology 
Association.  March  24,  1997. 

Mobile  Refuse  Collection  and 
Compaction  Equipment — Safety 
Requirements,  1992.  American  National 
Standards  Institute.  ANSI  Z245. 1-1992. 

Stationary  Compactors — Safet)' 
Requirements,  1997,  American  National 
Standards  Institute,  ANSI  Z245. 2-1997. 

Waste  O^ntainers — Safety 
Requirements,  1994.  American  National 
Standards  Institute.  ANSI  Z245.30- 
1994. 

Waste  Containers — Compatibility 
Dimensions.  1996.  American  National 
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Standards  Institute.  ANSI  Z24S.60- 
1996. 

Regulated  Entities.  The  entities  that 
will  be  potentially  regulated  by  this 
action  are  public  or  private  owners  or 
operators  of  solid  waste  collection  and 
transport  equipment,  and  include  the 
following: 


Category 


Examples  of  regulated 
entities 


Federal  Govern- 

Agendes procuring  waste 

ment. 

services. 

industry  

Owners  or  operators  of 

solid  waste  collection 

services. 

Municipal  and 

Owners  or  operators  of 

Tribal  Govem- 

solid  waste  collection 

sennces. 

This  table  is  a  guide  for  readers  that 
describes  which  entities  are  likely  to  be 
affected  by  this  action.  It  lists  the  types 
of  entities  EPA  is  now  aware  could 
potentially  be  impacted  by  today's 
action.  It  is  possible  that  other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  To  determine  whether  you 
would  be  impacted  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria.  If  you  have 
questions  about  whether  this  action 
applies  to  a  particular  facility,  please 
consult  Mr.  Dwight  Hlustick.  U.  S. 
Environmental  Protection  Agency. 
Office  of  Solid  Waste  (5306W).  401  M 
Street,  SW.  Washington.  DC  20460.  703 
308-8647.  (HLUSTICK 
DWIGHTSEP  AMAIL.EPA.gov), 

Preamble  Outline 

I.  Under  what  authority  is  EPA  promulgating 

this  rule? 

II.  What  is  the  background  for  this  rule? 
in.  What  does  this  rule  do? 

IV.  How  does  this  rule  comply  with 

applicable  statutes  and  executive  orders? 

A.  Executive  Order  12866  (OMB  Review): 

B.  Regulatory  Flexibility  Act 

C.  Unfunded  Mandates  Reform  Act 

D.  Paperwork  ReducUon  Act 

E.  ExecuUve  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

F.  Execulive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Risks  and 
Safety  Risks 

H.  National  Technologj-  Transfer  and 

Advancement  Act  of  1995 
I.  Executive  Order  12898:  Environmental 

Justice 
J.  Executive  Order  12088  (Ckimpliance  of 

Federal  Agencies  with  the  Solid  Waste 

Disposal  AclJ: 
K.  Submission  to  Congress  and  (^neral 

Accounting  Office 


I.  Under  What  Authority  is  EPA 
Promulgating  This  Rule? 

The  Agency  is  promulgating  this  rule 
imder  the  authority  of  Sections 
1008(a)(3).  2002(a)(1),  and  4004(a)  of  the 
Resoiuce  Conservation  and  Recovery 
Act  (RCRA),  as  amended.  42  USC 
6907(a)(3),  6912(a)(1).  and  6944(a). 

n.  What  is  the  Background  for  This 
Rule? 

EPA  promulgated  the  Part  243 — 
Guidelines  for  the  Storage  and 
Collection  of  Residential,  Commercial, 
and  Institutional  Solid  Waste  in  1976.  In 
40  CFR  243.202-l(d).  Uiese  guidelines 
referenced  safet)'  standards  that  had 
been  established  as  consensus 
standards.  The  reference  was  to 
American  National  Standards  Institute 
(ANSI )  standard  Z245.1— Safety 
Standards  for  Refuse  Collection 
Equipment. 

ANSI's  current  policy  is  to  revise  each 
standard  ever\-  five  years.  This  means 
that  the  safetj'  standards  referenced  in 
40  CFR  243.202-l(d)  have  been  revised 
since  1976. 

The  original  safety  standard 
referenced  in  the  1976  guideline  has 
been  expanded  in  scope.  In  1976.  ANSI 
Z245.1  covered  the  following  types  of 
collection  equipment; 

(1)  Rear-loading  compaction 
equipment. 

(2)  Side-loading  compaction 
equipment. 

(3)  Front-loading  compaction 
equipment. 

(4)  Tilt-frame  equipment, 

(5)  Hoist-tyjJe  equipment. 

(6)  Satellite  vehicles. 

(7)  Special  collection  compaction 
equipment,  and 

(8)  Stationary  compaction  equipment. 
Now  Z245.1  has  evolved  into  the 

follovting  series  of  four  separate 
standards. 

(1)  Z245.1— Mobile  Refiise  Collection 
and  Compaction  Equipment — Safely 
Requirements; 

a.  Front-loading  equipment, 

b.  Rear-loading  equipment, 

c.  Satellite  vehicles 

d.  Side-loading  equipment. 

e.  Tilt-frame  and  hoist-type 
equipment. 

f.  Mechanized  container  collecting 
vehicles. 

&.  Recycling  vehicles,  and 
.  Transfer  trailers; 

(2)  Z245.2 — Stationary  Compactors — 
Safety  Requirements; 

(3)  Z245.3— Waste  Containers— Safety 
Requirements;  and 

(4)  Z245.6— Waste  Containers- 
Compatibility  Dimensions. 

In  today's  nUe.  EPA  is  revising  the 
Part  243  guidelines  to  incorporate  the 


above  four  standards.  Each  type  of 
equipment  covered  in  the  original 
guideline  is  still  covered  in  these 
revisions.  In  addition.  EPA  has  added 
voluntary  consensus  standards  for  waste 
containers  which  did  not  exist  at  the 
time  of  the  original  rulemaking. 

The  waste  container  standards  were 
added  because  waste  containers  are  an 
integral  part  of  most  waste  collection 
systems. 

The  petitioners  also  requested  that 
balers  be  included  in  this  regulation. 
Although  they  are  an  important  part  of 
some  waste  collection  systems,  they  are 
not  an  integral  part  of  many  waste 
collection  systems  and  they  were  not 
included  in  the  original  regulation. 
There  may  also  be  some  question 
whether  balers  should  be  considered 
part  of  a  waste  collection  system. 
Therefore.  EPA  is  not  including 
standards  for  balers  in  this  rule. 

m.  What  Does  This  Rule  Do? 

OvervieK-  of  This  Rule 

This  rule  changes  three  sections: 
§§243.100.  243.200-1.  and  243.202-1. 
The  changes  are  made  through 
incorporation  by  reference.  All  of  the 
changes  are  made  in  the 
"Requirements"  sections  of  the 
guideline.  "Requirements"  are 
minimimi  levels  of  performance  that 
solid  waste  collection  operations  are 
required  to  meet.  These  guidelines  are 
mandator)'  for  Federal  agencies  and 
recommended  to  State,  interstate, 
regional,  and  local  governments  for  their 
activities. 

Specific  Changes      ^ 

The  changes  to  §  243.100  paragraphs 
(c)  and  (g)  update  references  to  an 
Executive  Order.  The  current 
regulations  refer  to  Executive  Order 
1 1 752.  That  Executive  Order  has  been 
replaced  by  Executive  Order  12088. 
Today's  rule  changes  the  text  to  refer  to 
the  new  Executive  Order  12088. 

The  changes  to  §  243.200-1  add  a  new 
paragraph  (e).  The  new  paragraph  (e) 
adds  the  Safety  Requirements  and 
Compatibility  Dimensions  to  the  ^Vaste 
Containers  requirement  of  the 
guidelines.  These  guidelines  address 
requirements  for  wa.ste  containers  used 
for  storage  of  solid  waste  and  for 
materials  that  have  been  separated  for 
the  purpose  of  recycling. 

The  changes  to  §  243.202-1  update 
the  safety  requirements  for  both  mobile 
equipment  and  stationary  compactors. 
The  safety  requirements  for  mobile 
equipment  are  updated  fixim  the  1976 
standards  to  new  standards  finalized  in 
1992.  The  safety  requirements  for 
stationary  compactors  are  updated  &t>m 
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tiie  1976  standards  to  new  standards 
finalized  in  1997.  The  safety 
requiiements  are  applicable  to  many 
types  of  solid  waste  collection  vehicles 
and  to  stationary  compactors. 

Why  EPA  Is  Making  These  Changes 

We  are  making  these  changes  at  the 
request  of  Waste  Equipment  Technology 
.Association  to  modify  the  ANSI 
standards  because  we  believe  the  newer 
standards  have  a  number  of  improved 
safety  provisions.  For  example,  the 
updated  standards  require  the  use  of 
grab  handles,  riding  steps,  and  slip 
resistant  surfaces  on  loading  platforms. 
Therefore,  we  believe,  that  if  the 
industry  follows  these  new  standards, 
the  accident  rate  for  solid  waste 
collection  industry  should  be  reduced. 
These  features  should  reduce  risks  both 
to  people  who  collect  solid  waste  as 
well  as  to  the  general  public. 

rv.  How  Does  This  Rule  Comply  With 
Applicable  Statutes  and  Executive 
Orders? 

A.  Executive  Order  12866  fOMB  Heviewl 

Under  Executive  Order  12866.  EPA 
must  determine  whether  a  regulatory 
action  is  significant  and  therefore 
subject  to  OMB  review  and  the  other 
provisions  of  the  Executive  Order.  A 
significant  regulatory  action  is  defined 
by  Executive  Order  12866  as  one  that 
may:  (1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities^  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  or  recipients 
thereof:  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

We  have  determined  that  this  rule  is 
not  a  significant  regulatory  action  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review. 

B  Regulatory  Flexibility  Act 

The  Regulatory  FlexibUity  Act  (5 
U.S.C.  601  et  seq.).  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA), 
generally  requires  an  agency  to  prepare, 
and  make  available  for  public  comment, 
a  regulaton'  flexibility  analysis  that 
describes  the  impact  of  a  proposed  or 
final  rule  on  small  entities  (i.e.,  small 


businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
However,  no  regulatory  fiexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  folloHring  discussion 
explains  EPA's  determination. 

The  effect  of  this  rule  is  to  encourage 
purchasers  of  waste  containers  and  solid 
waste  collection  vehicles  to  procure 
equipment  that  meets  current  industry 
voluntary  consensus  standards  for 
safety.  The  rule  contains 
recommendations,  not  requirements,  to 
State  and  local  governments:  therefore, 
it  does  not  impose  new  burdens  on 
small  entities.  Additionally,  it  is  the 
Agency's  imderstanding  that  all  new 
solid  waste  collection  equipment  meets 
the  current  ANSI  standards.  As  a  result, 
this  rule  does  not  impose  new  burdens 
on  small  entities.  Therefore,  pursuant  to 
5  U.S.C.  605b.  I  hereby  certify  that  this 
rule  will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  Hence,  this  rule  does  not 
require  a  regulatory  flexibility  analysis. 

C.  Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
regulatory  actions  on  State,  local,  and 
Tribal  govertmients,  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  nUe  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  alternatives  and  adopt  the 
least  costly,  most  cost  effective  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule.  The  provisions 
of  Section  205  do  not  apply  when  they 
are  inconsistent  with  applicable  law. 
Moreover,  Section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 


any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
govenmients,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenrniental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compliance  vnih 
the  regulatory  requirements. 

EPA's  analysis  of  compliance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
found  that  this  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA.  States  are  encouraged  lo 
participate  in  the  development  of 
voluntary  consensus  standards  such  as 
the  ones  referenced  in  this  rule. 

D.  Paperwork  Reduction  Act 

Today's  rule  is  in  compliance  with 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  We  found  that  no 
information  is  being  collected  from  the 
States.  Federal  Agencies,  or  industry  for 
the  existing  rule  and  today's  revision 
would  not  require  the  collection  of  any 
additional  information.  Therefore,  we 
do  not  need  to  prepare  an  Information 
Collection  Request  (ICR). 

E.  Executive-Order  13132  (Federalism! 
Executive  Order  13132,  entitled 

"Federalism  "  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications  "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
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regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officios  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  lo 
provide  to  the  Office  of  Management 
and  Budget  (OM),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timelv  manner. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "This  is  so 
because  the  incorporation  of  these 
revised  ANSI  standards  into  the  Part 
243  guidelines  imposes  no  mandate  on 
states  or  local  governments.  Instead,  we 
provide  the  Part  243  guidelines  only  as 
reconunendations  for  states,  interstate, 
regional,  and  local  govertmients.  Part 
243  sets  forth  requirements  only  for 
federal  agencies.  See  40  CFR  section 
243.100(c)."  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Govenvnents 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenmients.  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 


rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  change  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  The  impact  of  these 
revisions  on  tribal  governments  is 
minimal  and  no  different  than  any  other 
governmental  entity  affected.  These 
revisions  do  not  require  any  new 
mandates  for  the  tribes,  but  merely 
update  existing  voluntary  standards. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Emironmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  fi'om  Environmental  Health 
Risks  and  Safety  Risks"  (applies  to  any 
rule  that:  (1)  is  determined  to  be 
"economically  significant"  as  defined 
under  E.O.  12866.  and  (2)  concerns  an     - 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  affect 
decisions  involving  the  environmental 
health  or  safety  risks  to  children. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  EPA  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

This  direct  final  rule  complies  with 
the  requirements  of  the  NTTAA  because 
it  utilizes  voluntary  consensus 
standards  developed  by  the  American 


National  Standards  Institute  (ANSI). 
The  ANSI  is  a  voluntary  consensus 
standards-setting  body  under  the 
NTTAA. 

/.  Executive  Order  12898: 
Environmental  lustice 

Under  Executive  Order  12898. 
"Federal  Actions  to  Address 
Ent-ironmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations.""  as  well  is  through  EPAs 
April  1995.  "Environmental  Justice 
Strategy.  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report.'"  and 
National  Environmental  Justice 
Advisory  Council.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency"s  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproporiionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

The  Agency  believes  that  today's  rule 
change  revising  voluntary  consensus 
standards  into  guidelines  for  waste 
containers  and  solid  waste  collection 
vehicles  will  not  have  an  adverse 
environmental  or  economic  impact  on 
any  minority  or  low-income  group,  or 
on  any  other  type  of  affected  community 
since  these  standards  will  not 
significantly  affect  the  location  of  any 
solid  waste  collection  facility  These  are 
updated  safety  standards  to  assure 
minimal  safety'  requirements  for  waste 
collection  equipment. 

/.  Executive  Order  12088  (Compliance  of 
Federal  Agencies  With  the  Solid  Waste 
Disposal  Ad} 

Executive  Order  12088  requires  each 
head  of  a  Federal  Agency  to  comply 
with  standards  issued  under  several 
laws,  including  the  Solid  Waste 
Disposal  Act.  Executive  Order  1 2088 
revoked  an  older  Executive  Order 
11752.  Part  243  included  two  outdated 
references  to  Executive  Order  11752  at 
SS  243.100  (c)  and  (g).  Todays  rule 
replaced  the  old  references  to  Executive 
Order  11752  with  Executive  Order 
12088. 

K.  Submission  to  Congress  and  General 
Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  March  1 7,  2000,  unless 
EPA  receives  adverse  comment  by 
January  18,  2000. 

List  of  Subiectg  in  40  CFR  Part  243 

Environmental  protection. 
Government  property.  Incorporation  by 
reference.  Waste  treatment  and  disposal. 


3.  Section  243.20O-1  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

$243,200-1     Requirement. 


Dated:  December  3.  1999. 
Carol  M.  Browner, 

A  dminJstTn  tor. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  243-CiUIDELINES  FOR  THE 
STORAGE  AND  COLLECTION  OF 
RESIDENTIAL,  COMMERCIAL,  AND 
INSTITUTIONAL  SOUD  WASTE 

1 .  The  authority  citation  for  Part  243 
is  revised  to  read  as  follows: 

Authority.  42  U.S.C.  6907(a)(3).  B912(a)(l). 
and  6944(a). 

2.  Section  243.100  is  amended  by 
revising  paragraphs  (c)  and  (g)  to  read  as 
follows: 

$243,100    Scope. 


(c)  The  "Requirement"  sections 
contained  herein  delineate  minimiim 
levels  of  performance  required  of  solid 
waste  collection  operations.  Under 
section  211  of  the  Solid  Waste  Disposal 
Act.  as  amended,  and  Executive  Order 
12088,  the  "Requirement"  sections  of 
these  guidelines  are  mandatory  for 
Federal  agencies.  In  addition,  they  are 
recommended  to  State,  interstate, 
regional,  and  local  governments  for  use 
in  their  activities. 
•        •        *        *        * 

(g)  The  Environmental  Protection 
Agency  will  give  technical  assistance 
and  other  guidance  to  Federal  agencies 
when  requested  to  do  so  under  section 
3P)1  of  Executive  Order  12088. 


(e)  Waste  containers  used  for  the 
storage  of  solid  waste  (or  materials 
which  have  been  separated  for 
recycling)  must  meet  the  standards 
established  by  the  American  National 
Standards  Institute  (ANSI)  for  waste 
containers  as  follows:  Waste 
Containers — Safety  Requirements,  1994, 
American  National  Standards  Institute, 
ANSI  Z245.30-1994:  and  Waste 
Containers — Compatibility  EHmensions, 
1996,  American  National  Standards 
Institute,  ANSI  Z245.60-1996. 

(1)  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 

(2)  You  may  obtain  a  copy  from 
American  National  Standards  Institute. 
11  W.  42nd  Street,  New  York,  NY 
10036.  You  may  inspect  a  copy  at  the 
Environmental  Protection  Agency's 
RCRA  Information  Center,  1235 
Jefferson  Davis  Highway,  Arlington.  VA 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  Suite  700, 
Washington,  DC. 

4.  Section  243.202-1  is  amended  by 
revising  (d)  to  read  as  follows  (the 
undesignated  paragraph  following 
paragraph  (d)  is  not  changed): 

§243.202-1     RequiratTMnt 


(d)  Collection  equipment  used  for  the 
collection,  storage,  and  transportation  of 
solid  waste  (or  materials  which  have 
been  separated  for  recycling)  must  meet 
the  standards  established  by  the 
American  National  Standards  Institute 
as  follows:  Mobile  Refuse  Collection 
and  Compaction  Equipment — Safety 
Requirements,  1992,  American  National 
Standards  Institute,  ANSI  Z245. 1-1992; 
and  Stationary  Compactors — Safety 
Requirements,  1997,  American  National 
Standards  Institute,  ANSI  Z245.2-1997. 

(1)  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 

(2)  You  may  obtain  a  copy  from 
American  National  Standards  Institute, 
11  W.  42nd  Street,  New  York,  NY 
10036.  You  may  inspect  a  copy  at  the 
Environmental  Protection  Agency's 
RCRA  Information  Center,  1235 
Jefferson  Davis  Highway,  Arlington,  VA 
or  at  the  Office  of  the  Federal  Register, 


800  North  Capitol  Street.  NW,  Suite  700, 
Washington,  DC. 

***** 

IFR  Doc.  99-32075  Filed  12-16-99;  8:45  ami 
eiuiHO  CODE  ssao-ao-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[OA  9»-2698;  MM  Docket  No.  99-23;  RM- 

9423;  RM-9767] 

Radio  Broadcasting  Services;  Tipton, 
Mangum,  Eldorado,  Granite,  OK, 
Archw  City,  TX 

AGENCY:  Federal  Commimications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Good  Government  Radio, 
dismisses  its  request  to  allot  Channel 
249C2  to  Tipton,  OK,  substitute  Channel 
282A  for  Channel  249A  at  Mangum,  OK, 
and  substitute  Channel  245A  for 
Channel  246A  at  Eldorado,  OK.  See  64 
FR  5623,  February  4,  1999.  This  action 
also  grants  the  proposal  of  Texas  Grace 
Communications  to  substitute  Channel 
248C1  for  Channel  248C2  at  Archer 
City,  TX,  modify  its  construction  permit 
for  Station  KRZB  to  specify  the  higher 
class  channel,  and  allot  Channel  282C3 
to  Granite,  OK,  as  the  community's  first 
local  aura]  service.  Channel  248C1  can 
be  allotted  to  Archer  City  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  21.9  kilometers  (13.6 
miles)  west,  at  coordinates  33-36-58 
NL;  98-51-42  WL,  to  accommodate 
Texas  Grace's  requested  site.  Channel 
282C3  can  be  allotted  to  Granite  with  a 
site  restriction  of  1.2  kilometers  (.76 
miles)  east,  at  coordinates  34-57-38  NL; 
99-22-00  WL,  to  avoid  a  short-spacing 
to  Station  KQFX,  Channel  282C1, 
Borger,  TX.  A  filing  window  for 
Channel  282C3  at  Granite,  OK,  will  not 
be  opened  at  this  time.  Instead,  the  issue 
of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  January  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-23, 
adopted  November  24,  1999,  and 
released  December  3,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
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Reference  Center  (Room  239),  445  12th 
Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piirchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENOED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 
$73,202    [Anwndedl 

2.  Section  73.202(h).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 


amended  by  adding  Granite,  Channel 
282C3. 

3.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Chaimel  248C2  and  adding 
Channel  248C1  at  Archer  City. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(PR  Doc.  99-32703  Filed  12-16-99;  8:45  am) 
BIUMC  COOE  e712-01-P 
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Proposed  Rules 


Federal  Register 

Vol.  64,  No.  242 

Friday.  Decambar  17,  199e 


This  section  ot  Ihe  FEDERAL  REGISTER 
(xyitains  noticss  to  ttie  pubHc  of  the  proposed 
issuance  of  rules  and  regulalions.  The 
purpose  of  these  notx:es  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
njle  making  pnor  to  the  adoption  of  the  final 
niles. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspaction 
Service 

9  CFR  Parts  54  and  79 

[Docket  l4o.  99-067-1] 
Scrapie  Pilot  Projects 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the  voluntary 
scrapie  flock  certification  program  and 
the  interstate  movement  of  sheep  and 
goats  to  exempt  flocks  from  certain 
reg\ilatory  requirements  when  the  flocks 
are  participating  in  scrapie  control  pilot 
projects  authorized  by  the  Animal  and 
Plant  Health  Inspection  Service.  We 
believe  this  action  is  necessary  so  that 
pilot  projects  can  achieve  their  goal  of 
furthering  progress  toward  the 
eradication  of  scrapie.  This  action 
would  affect  a  small  number  of  flock 
owners  participating  in  scrapie  control 
pilot  projects. 

0ATC5:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  January 
18,  2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No,  99-067- 
1,  Regtilatory  Analysis  and 
Development.  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118.  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-067-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 


information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  hitemet  at  http:// 
www.8phis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Diane  Sutton,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs  Staff. 
4700  River  Road  Unit  43,  Riverdale,  MD 
20737-1235:  (301)  734-7709. 
SUPPIEMENTARY  INFORMATION: 

Background 

Scrapie  is  a  degenerative  and 
eventually  fatal  disease  affecting  the 
central  nervous  systems  of  sheep  and 
goats.  To  control  the  spread  of  scrapie 
within  the  United  States,  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS).  U.S.  Department  of  Agriculture 
(USDA).  administers  regulations  at  9 
CFR  part  79,  which  restrict  the  interstate 
movement  of  certain  sheep  and  goats. 
APHIS  also  administers  the  Voluntary 
Scrapie  Flock  Certification  Program  (the 
VSFCP).  described  in  the  regulations  at 
9  CFR  part  54. 

For  more  than  40  years.  USDA  has 
had  programs  to  eradicate  or  reduce  the 
incidence  of  scrapie  in  the  United 
States,  using  a  variety  of  approaches. 
APHIS  is  continually  working  to 
develop  new  and  more  effective 
approaches  to  control  scrapie.  As  part  of 
this  effort.  APHIS  is  cxuTendy  working 
with  flock  owners  to  develop  pilot 
projects  that  may  involve  using 
techniques  and  procedures  different 
from  those  contained  in  the  current 
regulations.  Some  of  the  pilot  projects 
under  development  cannot  proceed 
unless  the  current  regulations  are 
waived  for  the  participating  flocks.  For 
example,  current  flock  plans  require 
that  animals  identified  as  high-risk 
animals  be  removed  from  flocks,  while 
some  pilot  project  protocols  wotild 
allow  high-risk  animals  to  remain  in 
flocks  so  that  alternative  flock  cleanup 
strategies  can  be  studied. 

APHIS  will  develop  pilot  projects  in 
States  in  which  State  animal  health 
agencies  have  indicated  a  willingness  to 
change  their  usual  requirements  and 
procedures  in  order  to  try  pilot 
approaches  for  scrapie  management.  In 
order  for  a  flock  owner  to  participate  in 
a  pilot  project,  the  State  agency  must  be 
willing  to  modify  requirements  for  flock 
management,  quarantine  and  movement 
of  animals,  and  animal  identification,  to 


the  extent  that  these  matters  are  affected 
by  the  protocol  of  the  particular  pilot 
project.  A  flock  owner  who  chooses  to 
participate  in  a  pilot  project  must  agree 
to  follow  the  procedures  identified  for 
the  project,  and  must  have  the  necessary 
records,  personnel,  and  facilities  to 
maintain  the  flock  in  accordance  with 
the  terms  of  the  pilot  project.  Flock 
owners  who  are  interested  in  exploriiig 
the  idea  of  participating  in  a  pilot 
project  can  contact  APHIS  or  their  State 
animal  health  agency  to  discuss  the 
possibility,  and  State  or  APHIS 
inspectors  who  already  work  with  flock 
owners  may  also  ask  owners  of  flocks 
that  are  likely  candidates  if  they  want  to 
be  involved  in  a  pilot  project. 

Pilot  projects  are  conducted  under  the 
close  supervision  and  control  of  APHIS 
and  are  carefully  designed  to  mitigate 
the  risk  of  the  further  spread  of  scrapie. 
We  believe  that  providing  waivers  for 
participants  in  pilot  projects  is  essential 
to  achieve  more  effective  approaches  to 
control  scrapie.  Therefore,  we  propose 
to  amend  the  regulations  to  define  the 
term  scrapie  control  pilot  project  and  to 
allow  the  Administrator  to  waive 
specified  requirements  of  parts  54  and 
79  for  flocks  participating  in  scrapie 
control  pilot  projects. 

We  propose  to  define  scrapie  control 
pilot  project  in  parts  54  and  79  as 
follows:  "A  pilot  project  authorized  by 
the  Administrator  in  writing,  designed 
to  perform  research  or  test  or  improve 
program  procedures  for  scrapie  control. 
In  addition  to  APHIS,  participants  may 
include  State  animal  health  agencies, 
flock  owners,  and  other  parties  as 
necessary." 

We  propose  to  add  a  provision  to 
parts  54  and  79  that  permits  the 
Administrator  to  waive  certain 
requirement  of  parts  54  and  79.  and  the 
Scrapie  Flock  Certification  Program 
Standards  referenced  by  them,  for 
participants  in  a  scrapie  control  pilot 
project.  We  propose  that  the 
Administrator  may  waive  either  or  both 
of  the  following  requirements  when  a 
particular  pilot  project  makes  them 
unnecessary  to  control  scrapie: 

1 .  The  determination  that  an  animal  is 
a  high-risk  animal,  if  the  scrapie  control 
pilot  project  plan  contains  testing  or 
other  procediues  that  indicate  that  an 
animal,  despite  meeting  the  definition 
of  high-risk  animal,  is  unlikely  to  spread 
scrapie;  and 


Federal  Register /Vol.  64,  No.  242 /Friday.  December  17.  1999 /Proposed  Rules 


70609 


2.  The  requirement  that  high-risk 
animals  must  be  removed  from  a  flock 
in  accordance  with  a  flock  plan,  if  the 
scrapie  control  pilot  project  plan 
contains  alternative  prtKedures  to 
prevent  the  further  spread  of  scrapie 
without  removing  high-risk  animals 
from  the  flock. 

This  change  would  primarily  affect 
flock  owners  who  volunteer  to 
participate  in  pilot  projects.  In  general, 
these  owners  would  be  relieved  of 
specified  regulatory  restrictions  that 
would  otherwise  apply  to  them  and 
would  be  able  to  retain  or  move  their 
animals  more  freely  than  they  could  if 
certain  requirements  of  the  regulations 
were  not  waived  for  pilot  projects. 
Ctjrrently  these  owners  are  losing  the 
economic  value  of  sheep  that  may  not 
be  scrapie  infected.  The  pilot  projects 
may  correct  this  situation  so  that  flock 
owners  can  retain  the  animals. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  allow  the 
Administrator  to  exempt  sheep  and  goat 
flocks  participating  in  scrapie  control 
pilot  projects  from  certain  requirements 
of  the  regulations.  Because  APHIS 
resources  will  allow  us  to  develop  and 
administer  only  a  limited  number  of 
pilot  projects,  this  proposed  rule  would 
affect  no  more  than  75  sheep  flocks 
containing  approximately  3,400  sheep 
that  may  be  engaged  in  pilot  projects  in 
any  given  year.  It  could  affect 
substantially  fewer  if  owners  of  flocks 
eligible  for  pilot  projects  decline  to 
participate.  APHIS  expects  to  engage  in 
scrapie  pilot  projects  over 
approximately  the  next  5  years.  Based 
oy  current  plans  for  pilot  projects,  this 
proposed  rule  would  probably  affect  no 
more  than  20  flocks  the  first  year.  The 
primary  effects  on  these  flock  owners 
would  be  beneficial,  in  that  animal 
testing  and  genotyping  imder  the  pilot 
projects  would  allow  them  to  keep 
animals  that  would  otherwise  have  to  be 
destroyed  imder  the  regulations.  All 
flock  owners  would  eventually  accrue 
long-term  beneflts  from  the  control  or 
eradication  of  scrapie  in  the  form  of 
reduced  loss  of  animals  from  the  disease 
and  opening  of  additional  international 
markets. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects 

9  CFR  Part  54 

Animal  diseases.  Goats.  Indemnity 
payments.  Scrapie.  Sheep. 

9  CFR  Part  79 

Animal  diseases.  Quarantine,  Sheep, 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  parts  54  and  79  as  follows: 

PART  54— CONTROL  OF  SCRAPIE 

1 .  The  authority  citation  for  part  54 
would  continue  to  read  as  foUovra: 

Authority:  21  U.S.C.  Ill,  114. 1148,  and 
1348-134h;  7  CFR  2.22,  2.80,  and  3-1.2(d). 

2.  In  §  54.1,  the  foUoviring  definition 
would  be  added  in  alphabetical  order  to 
read  as  follows: 

$54.1     Definitions, 

•         »         •         •         « 

Scrapie  control  pilot  project.  A  pilot 
project  authorized  by  the  Administrator 
in  writing,  designed  to  perform  research 
or  test  or  improve  program  procedures 
for  scrapie  control.  In  addition  to 
APHIS,  participants  may  include  State 
animal  health  agencies,  flock  owners, 
and  other  parties  as  necessary. 

3.  A  new  §54.14  would  be  added  to 
read  as  follows: 

§  54.14    Waiver  of  requirements  for  scrapie 
control  pilot  projects. 

(a)  The  Administrator  may  waive  the 
following  requirements  of  this  part  for 


participants  in  a  scrapie  control  pilot 
project  by  recording  the  requirements 
waived  in  the  scrapie  control  pilot 
project  plan: 

(1)  The  determination  that  an  animal 
is  a  high-risk  animal,  if  the  scrapie 
control  pilot  project  plan  contains 
testing  or  other  procedures  that  indicate 
that  an  animal,  despite  meeting  the 
definition  of  high-risk  animal,  is 
unlikely  to  spread  scrapie;  and 

(2)  The  requirement  that  high-risk 
animals  must  be  removed  from  a  flock 
if  the  scrapie  control  pilot  project  plan 
contains  alternative  procedures  to 
prevent  the  fiulher  spread  of  scrapie 
without  removing  high-risk  animnls 
from  the  flock. 

(b)  [Reserved] 

PART  79— SCRAPIE  IN  SHEEP  AND 
GOATS 

1 .  The  authority  citation  for  part  79 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  111-113.  US.  117. 
120,  121.  123-126.  I34b,  and  134f:7CFR 
2.20.  2.80.  and  371.2|dl. 

2.  In  S  79.1,  the  following  definition 
would  be  added  in  alphabetical  order  to 
read  as  follows: 

f79,1     Oennttions. 

•         ■         •         •         * 

Scrapie  control  pilot  project.  A  pilot 
project  authorized  by  the  Administrator 
in  writing,  designed  to  perform  research 
or  test  or  improve  program  prtx:edures 
for  scrapie  control.  In  addition  to 
APHIS,  participants  may  include  State 
animal  health  agencies,  flock  owners, 
and  other  parties  as  necessary. 

3.  A  new  $  79.4  would  be  added  to 
read  as  follows: 

§  79.4    Waiver  of  requirements  for  scrapie 
control  pilot  projecrts. 

(a)  The  Administrator  may  waive  the 
following  requirements  of  this  part  for 
participants  in  a  scrapie  control  pilot 
project  by  recording  the  requirements 
waived  in  the  scrapie  control  pilot 
project  plan: 

(1)  The  determination  that  an  animal 
is  a  high-risk  animal,  if  the  scrapie 
control  pilot  project  plan  contains 
testing  or  other  procedures  that  indicate 
that  an  animal,  despite  meeting  the 
definition  of  high-risk  animal,  is 
unlikely  to  spread  scrapie;  and 

(2)  The  requirement  that  high-risk 
animals  must  be  removed  from  a  flock, 
if  the  scrapie  control  pilot  project  plan 
contains  alternative  prt>cedures  to 
prevent  the  further  spread  of  scrapie 
without  removing  high-risk  animals 
from  the  flock. 

(b)  (Reserved) 
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Done  in  Washington.  DC  liiis  13th  day  of 
Decemt)er  1999. 
Craig  A.  Raed, 

Administrvtor.  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  99-32734  Filed  12-16-99:  B:4S  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFnPBrt71 

[Airspace  OockM  No.  99-ASO-24] 

Proposed  Amendment  of  Class  E 
Airspace;  Wise,  VA 

AOENCY:  Federal  Aviation 

.Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  E  airspace  at  Wise,  VA.  A 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
procedure  (SLAP),  helicopter  point  in 
space  approach,  has  been  developed  for 
Whitesburg  Appalachian  Regional 
Hospital.  Whitesburg,  KY.  As  a  result, 
additional  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SIAP  and  for  Instrument  Flight 
Rules  (IFR)  operations  at  Whitesburg 
.Appalachian  Regional  Hospital.  This 
action  proposes  to  amend  the  Class  E5 
airspace  for  Wise,  VA.  to  the  northwest 
in  order  to  include  the  point  in  space 
approach  serving  Whitesburg 
Appalachian  Regional  Hospital. 
DATES:  Comments  must  be  received  on 
or  before  January  18,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
99-ASO-24.  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region.  Room  550,  1701 
Columbia  Avenue.  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Manager.  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPtEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroimiental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
ASO-24."  The  postcard  will  he  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specifiRd  closing 
date  for  comments  wiU  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337.  both  before 
and  after  the  closing  date  for  conunents. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

ATailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Imposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
Airspace  Branch.  ASO-52a.  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E  airspace  at  Wise,  VA.  A 
GPS  SIAP,  helicopter  point  in  space 
approach,  has  been  developed  for 
Whitesburg  Appalachian  Regional 
Hospital,  Whitesburg,  KY.  Additional 
controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  at  Whitesburg  Appalachian 
Regional  Hospital.  Class  E  airspace 
designations  for  airspace  areas 


extending  upward  fro  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.90. 
dated  September  1. 1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  Is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979):  and  (3)  Does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g):  40103.  40113. 
40120;  E.O.  10854.  24  FR  9585.  3  CFR.  1959- 
1983  Comp..  p.  389. 

171.1     [AfflWKlwl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  18, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 


AEA  VA  ES  Wise,  VA  IRmrtesdJ 
Lonesome  Pine  Airport  Wise,  VA 
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(Ul.  36=59'15"  N.  82''31'49"  W) 
Whitesburg  Appalachian  Regional  Hospital. 

Whitesburg.  KV 
Point  In  Space  Coordinates 

(Lat.  37=ori6  ■  N.  long.  82''50'34"  W) 
That  airspace  extending  upward  from  700 
feet  or  more  atmve  the  surface  within  a  10- 
mile  radius  of  Lonesome  Pine  Airport  and 
tlial  airspace  within  a  B-mile  radius  of  the 
point  in  space  (lat  37''07'16"  N.  long. 
82°5D'34"  W)  serving  Whitesburg 
Appalachian  Regional  Hospital,  Whitesburg. 
KY. 
«         *         *         *         • 

Issued  in  College  Park,  Georgia,  on 
December  9.  1999. 
Wade  T.  Carpenter, 
Acting  Maixager.  Air  Traffic  Division. 
Southern  Region. 

IFR  Doc.  99-32768  Filed  12-16-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-2SJ 

Proposed  Amendment  of  Class  E 
Airspace;  Lexington,  KY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  £  airspace  at  Lexington, 
KY.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP).  helicopter  point  in 
space  approach,  has  been  developed  for 
Saint  Joseph's  Hospital  and  The 
University  of  Kentucky  Medical  Center, 
Lexington,  KY.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  Saint  Joseph's 
Hospital  and  The  University  of 
Kentucky  Medical  Center.  'This  action 
proposes  to  amend  the  Class  E5  airspace 
for  Lexington.  KY.  to  the  east  in  order 
to  include  the  point  in  space  approach 
serving  Saint  Joseph's  Hospital  and  The 
University  of  Kentucky  Medical  Center. 
DATES:  Comments  must  be  received  on 
or  before  January  18.  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
99-ASO-25,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  AUanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region.  Room  550, 1 701 


Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Manager.  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION:  . 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conunents  to  Airspace  Docket  No.  99- 
ASO-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
conunents  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Coimsel  for  Southern  Region. 
Room  550.  1701  Coliunbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  Branch.  ASO-520.  Air  Traffic 
Division.  P.O.  Box  20636.  Atlanta. 
Georgia  30320.  Commuiucations  must 
identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describe  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E  airspace  at  Lexington, 
KY.  A  GPS  SIAP,  helicopter  point  in 
space  approach,  has  been  developed  for 
Saint  Joseph's  Hospital  and  The 
University  of  Kentucky  Medical  Center. 
Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Saint  Joseph's 
Hospital  and  The  University  of 
Kentucky  Medical  Cantor.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9G. 
dated  September  1, 1999,  and  effective 
September  16.  1999.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
tegtiiations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (1)  Is  not  a  "significant 
regulatory  action  "  under  Executive 
Order  12866;  (2)  Is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979):  and  (3)  Does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Port  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

The  consideration  of  the  foregoing, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATING  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106lg):  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 
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{71.1     [Anwndwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999.  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  orMore 
Above  the  Surface  of  the  Earth. 


ASO  KY  E5  Lexington,  KY  (Reviled) 
Lexington,  Blue  Grass  Airport.  KY 

Oat.  38°02'13"  N.  long.  84»36'20"  W) 
Saint  losaph's  Hospital  end  The  University  of 
Kentudty  Medical  Center.  Lexington.  KY 
Point  in  Space  Coordinates 
(Ut.  ae'Cl'lS"  N.  long.  84''30'59"  W) 
Thai  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  7- 
mile  radius  of  Blue  Grass  Airport  and  that 
airspace  within  a  6-niile  radius  of  the  point 
in  space  (lat.  38°01'15"  N.  long.  84°30'59"  W) 
ser\'ing  Saint  Joseph's  Hospital  and  The 
University  of  Kentuclcy  Medical  Center, 
Lexington.  KY. 
•         •         *         •         * 

Issued  in  College  Park,  (jeorgia.  on 
December  9.  1999. 
Wade  T.  Carpenter. 

Acting  Maitager.  Air  Traffic  Uvision  Southern 
Repon. 

IFR  Doc.  99-32767  Filed  12-16-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-23] 

Proposed  Amendtnent  of  Class  E 
Airspace;  London,  KY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 

SUHMAnv:  This  notice  proposes  to 
amend  Class  E  airspace  at  London.  KY. 
A  Global  Positioning  System  (GPS) 
Standard  instrument  Approach 
Procedure  (SLAP),  helicopter  point  in 
space  approach,  has  been  developed  for 
Manchester  Memorial  Hospital. 
Manchester.  KY.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  Manchester 
Memorial  Hospital.  This  action 
proposes  to  amend  the  Class  E5  airspace 
for  London,  KY,  to  the  northeast  in 
order  to  include  the  point  in  space 


approach  serving  Manchester  Memorial 
Hospital. 

DATES:  Comments  must  be  received  on 
or  before  lanuary  18.  2000. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
99-ASO-23,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Cotmsel  for 
Southern  Region,  Room  550.  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Manager.  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  MFORMATIOM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentors  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
ASO-23."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region. 
Room  550, 1701  Columbia  Avenue. 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  dcx:ket. 


ATailsbility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adrninistration,  Manager, 
Airspace  Branch,  ASO-520.  Air  Traffic 
Division.  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisorj'  Circular  No.  1 1-2A  which 
describes  the  application  prcx:edure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E  airspace  at  London.  KY. 
A  GPS  SIAP,  helicopter  point  in  space 
approach,  has  been  developed  for 
Manchester  Memorial  Hospital, 
Manchester,  KY.  Additional  controlled 
airspace  extending  upward  from  700 
feet  AGL  is  needed  to  accommodate  the 
SIAP  and  for  IFR  operations  at 
Manchester  Memorial  Hospital.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  stirface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9G, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiaical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  Is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26,  1979):  and  (3)  Does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minima) 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amenilment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10e(g):  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    (Anwndad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  BOOS  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
^6ove  the  Surface  of  the  Earth. 


ASO  KY  ES  London.  KY  |Rerised| 

London — Corbin  Airprol — Magee  Field.  KY 

(Lat.  37'>05'14"  N.  long  84°04'37"  W) 
Manchester  Memorial  Hospital,  Manchester. 

KY 
Point  In  Space  Coordinates 

(Lat.  3ri0'28"  N.  long.  B3''46'35"  W| 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  an  11- 
mile  radius  of  London — Corbin  Airport — 
Magee  Field  and  that  airspace  within  a  6- 
mile  radius  of  the  point  in  space  serving 
Manchester  Memorial  Hospital.  Manchester. 
KY. 
•         «         *         ■         « 

Issued  in  College  Park.  Georgia  on 
December  9, 1999. 
Wade  T.  Carpenter, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 
IFR  Doc.  99-32766  Filed  12-16-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(Release  No.  34-42208;  File  No.  57-28-99] 

Regulation  of  Market  Information  Fees 
and  Revenues 

AGENCY:  Securities  and  Exchange 

Conunission. 

ACTION:  Concept  release;  request  for 

comments. 

SUMMARY:  The  Securities  and  Exchange 
Conmiission  is  reviewing  the 
arrangements  currenUy  in  place  for 
disseminating  market  information  to  the 


public.  It  particularly  is  focusing  on  the 
fees  charged  for  market  information  and 
the  role  of  revenues  derived  from  such 
fees  in  funding  the  operation  and 
regulation  of  the  markets.  To  further  its 
review,  the  Commission  is  inviting 
public  comment  on  these  matters.  This 
release  describes  the  current 
arrangements  for  disseminating  market 
information  and  provides  tables  setting 
forth  the  fees,  revenues,  and  expenses  of 
the  self-regulatory  organizations  and  the 
joint  plans  they  have  formed  to 
disseminate  market  information; 
discusses  the  relevant  statutory 
standards  that  govern  market 
information  fees  and  revenues;  analyzes 
the  financial  structures  of  the  self- 
regulatory  organizations  and  the  cost  of 
market  information;  and  identifies  a 
number  of  issues  on  which  the 
Commission  specifically  is  requesting 
comment.  Following  receipt  of  the 
public's  comments  and  completion  of 
its  review,  the  Commission  intends  to 
take  further  action  to  assure  that  market 
information  arrangements  properly 
reflect  changes  that  have  occurred  in  the 
securities  industry  and  remain 
consistent  with  statutory  standards. 
DATES:  Conunents  ate  due  on  or  before 
March  31.2000. 

ADDRESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views,  and  opinions  to  lonathan  G. 
Katz.  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609. 
Coitunents  also  may  be  submitted 
electronically  at  the  foUovying  E-mail 
address:  rule-comments@sec.gov.  All 
conunent  letters  should  refer  to  File  No. 
S7-28-99.  Comments  submitted  by  E- 
mail  should  include  this  file  number  in 
the  subject  line.  Comment  letters 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Stieet,  NW,  Washington,  DC 
20549.  Electronically  submitted 
conmient  letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  M.  Gray  at  (202)  942-4164, 
Mlgnon  McLemore  at  (202)  942-0169,  or 
Anitra  T.  Cassas  at  (202)  942-0089. 
Division  of  Market  Regulation. 
Securities  and  Exchange  Conunission. 
450  Fifth  Stieet,  NW,  Washington,  DC 
20549-1001. 
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1.  Introduction 

The  Securities  and  Exchange 
Commission  ( 'Commission  ")  is 
reviewing  the  arrangements  for 
disseminating  "market  information  " — 
information  concerning  quotations  for 
and  transactions  in  equity  securities  and 
options  that  are  actively  traded  in  the 
U.S.  markets.  It  is  focusing  particularly 
on  the  fees  charged  for  market 
information  and  on  the  role  of  revenues 
derived  from  such  fees  in  funding  the 
self-regulatory  organizations  that  are  a 
national  seciuities  exchange  or  a 
national  securities  association 
(collectively.  "SROs").'  Based  on  its 


*  Currently,  the  oatinnai  securities  excluinges  arc 
Ibe  American  Slock  Fxrhange  LLC  ("  Amex").  the 
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review  thus  hr,  the  Commission 
believes  that  changes  may  be  warranted 
in  these  areas.  Because  the  potential 
changes  raise  complex  factual  and 
policy  issues  and  could  have  fai- 
reaching  effects  on  the  SROs  and  the 
securities  markets,  the  Commission  has 
decided  to  invite  public  comment  before 
taking  further  action.  This  release  is 
intended  to  assist  the  public  in 
formulating  comments  by  setting  forth 
the  relevant  factual  and  legal  context  for 
market  information  issues  in  sections  n 
through  IV  and  the  Appendix,  and  by 
identifying  a  variety  of  specific  issues  in 
section  V  on  which  the  Commission  is 
particularly  interested  in  receiving 
comments. 

All  participants  in  the  U.S.  markets 
have  access  to  a  consolidated,  real-time 
stream  of  market  information  for  any  of 
the  thousands  of  equity  securities  and 
options  that  are  actively  traded.  The 
information  for  each  security  is 
"consolidated"  in  that  it  is  continually 
collected  from  the  various  market 
centers  that  trade  the  security  and  then 
disseminated  in  a  single  stream  of 
information.  It  is  "real-time"  in  that 
there  is  very  little  delay  between  the 
time  that  a  quotation  is  made  or  a 
transaction  is  effected  and  the  time  that 
this  information  is  made  available  to 
investors  and  any  others  who  use  the 
information.  This  consolidated,  real- 
time stream  of  market  information  has 
been  an  essential  element  in  the  success 
of  the  U.S.  securities  markets.  It  is  the 
principal  tool  for  enhancing  the 
transparency  of  the  buying  and  selling 
interest  in  a  security,  for  addressing  the 
fragmentation  of  buying  and  selling 
interest  among  different  market  centers, 
and  for  facilitating  the  best  execution  of 
c\istomers'  orders  by  their  broker- 
dealers. 

Broad  public  access  to  consolidated 
market  information  was  not  the 
fortuitous  result  of  private  market 
forces,  but  of  planning  and  concerted 
effort  by  the  Congress,  the  Commission, 
the  SROs.  and  the  securities  industry  as 
a  whole  Prior  to  the  1970's,  the  various 
SROs  had  acted  individually  in 
deciding  who  would  be  entitled  to 
receive  their  market  information  and  on 
what  terms.  In  the  early  1970's.  the 
Commission  took  the  initial  steps 
toward  creating  a  central  market  system 
in  which  investors  would  have  access  to 


Boston  Stock  Exdun^e.  locorparated  ("BSE"],  the 
Chicago  Boanl  Options  F.xrhiinge.  Incorporated 
(■■(30E").  the  diicatjo  Stocli  Ejichange. 
Incorporated  ("OIX").  the  Qncinneti  Stock 
Exchange  ("CSE").  the  Now  York  Stock.  Exchange. 
Inc.  ("NYSE  ■),  the  Pacific  Exchange.  Inc.  ("PCX"). 
And  the  Philadelphia  Stocic  Exchange.  Iik-  ("Phlx"). 
The  national  lacuritlea  asaociation  u  tha  National 
Auociation  ofSacinitiaa  Daalan.  Inc.  ("NASD"). 


information  &om  all  markets.  Congress 
adopted  tliis  fimdamental  policy 
determination  when  it  enacted  the 
Securities  Acts  Amendments  of  1975 
("1975  Amendments").-  In  particular,  it 
authorized  the  Commission  to  facilitate 
the  creation  of  a  national  market  system 
for  securities,  the  heart  of  which  was  to 
be  communications  systems  that  would 
disseminate  consolidated  market 
information.  Using  this  authority,  the 
Commission  adopted  a  number  of  ndes 
pursuant  to  which  the  SROs  act  jointly 
in  disseminating  market  information. 
Under  this  regulatory  framework,  the 
SROs  have  developed  and  ftinded  the 
systems  that  have  been  so  sutxessful  in 
disseminating  a  highly-reliable,  real- 
time stream  of  consolidated  market 
information  throughout  the  United 
States  and  the  world. 

The  Commission  believes  that  the 
statutory  framework  and  objectives 
established  by  Congress  for  the  national 
market  system  in  1975  continue  to  be 
just  as  relevant  today.  A  number  of 
developments  in  the  securities  industr)'. 
however,  led  the  Commission  to  initiate 
its  review  of  the  arrangements  tmrrently 
in  place  for  disseminating  market 
information.  Each  of  these 
developments  is  attributable,  in  large 
part,  to  improved  technolog>-  for 
conunimicating  and  organizing 
information. 

First,  new  technology  has  greatly 
expanded  the  opportvmity  for  retail 
investors  to  obtain  access  to  real-time 
market  information  through  "on-line" 
accounts  with  their  broker-dealers.  Not 
surprisingly,  the  demand  by  retail 
investors  for  this  high-quaiity 
information  has  grown  exponentially  in 
the  last  five  years.  Revenues  derived 
from  fees  applicable  to  retail  investors 
have  grown  from  $3.7  million  in  1994 
to  S38.9  million  in  1998.  and  now 
represent  approximately  9%  of  total 
market  information  revenues.^  Notably, 
revenues  derived  from  fees  applicable  to 
professional  subscribers  also  grew  very 
substantially  in  the  last  five  years,  from    . 
$231.1  million  in  1994  to  $351.1  million 
in  1998,  and  still  account  for 
approximately  85%  of  total  market 
information  revenues.  In  addition,  most 
of  the  fees  applicable  to  retail  investors 
have  been  reduced  in  recent  months  by 
50%  to  80%.  Nevertheless,  the 
Commission  remains  concerned  that 
retail  investor  fees  have  not  properly 


'  Pub.  L.  94-J9.  »9  Stat.  97  (1975). 

^  The  fees  applicable  to  profeuional  subscribers 
and  retail  tnvaston.  as  well  as  the  revenues  derived 
^m  such  fees  for  1994  and  1998.  are  set  forth  in 
Tables  1-a  in  ths  Appcmdix.  The  fee  structures  are 
dMcrilied  Is  sactinn  n.E  below. 


kept  pace  with  changing  technology  and 
increased  demand. 

One  of  the  most  important  functions 
that  the  Commission  can  perform  for 
retail  investors  is  to  ensure  that  they 
have  access  to  the  information  they 
need  to  protect  and  further  their  own 
interests.  Communications  technology 
now  has  progressed  to  the  point  that 
broad  access  to  real-time  market 
information  should  be  an  affordable 
option  for  most  retail  investors,  as  it 
long  has  been  for  professional  investors. 
This  information  could  greatly  expand 
the  ability  of  retail  investors  to  monitor 
and  control  their  own  securities 
transactions,  including  the  quality  of 
execution  of  their  transactions  by 
broker-dealers.  The  Commission  intends 
to  assure  that  market  information  fees 
applicable  to  retail  investors  do  not 
restrict  their  access  to  market 
information,  in  terms  of  both  number  of 
subscribers  and  quality  of  service.  In 
addition,  such  fees  must  not  be 
unreasonably  discriminatory  when 
compared  with  the  fees  charged  to 
professional  users  of  market 
information.  Comment  is  requested  on 
these  issues  in  section  V  below. 

The  second  development  prompting 
the  Commission's  review  of  market 
information  arrangements  is  the 
changing  structure  of  the  securities 
industry,  particularly  the  growth  of 
alternative  trading  systems  ("ATSs") 
that  compete  with  markets  operated  by 
the  SROs.-"  Some  of  these  ATSs.  which 
are  operated  by  for-profit  entities,  have 
applied  for  registration  or  indicated  an 
interest  in  registering  as  exchanges  and 
thereby  becoming  SROs  themselves. 
Moreover,  existing  SROs  are  exploring 
the  possibility  of  converting  frtim 
membership  organizations  to  for-profit 
corporations  as  one  means  to  compete 
more  effectively.  Thus,  the  current 
structure  of  industry  self-regulation, 
which  largely  has  been  in  place  since 
the  securities  laws  originally  were 
enacted  in  the  1930's.  may  be  about  to 
change  in  fundamental  ways. 

These  potential  changes  in  the 
structure  of  industry  self-regulation 
raise  a  nimiber  of  difficult  policy  issues, 
some  of  which  relate  directly  to  the 
arrangements  for  disseminating  market 
information.  The  creation  of  for-profit 
SROs  may  require  closer  monitoring  of 
the  SROs'  fees  and  financial  structures, 
including  their  funding  and  use  of 
resources.  For  example,  the  value  of  a 
market's  information  is  dependent  on 
the  quality  of  the  market's  operation  and 
regulation.  Information  is  worthless  if  it 
is  cut  off  during  a  systems  outage 


*  See  Securities  Exchange  Act  Release  No.  407SO 
(Dae  a.  19961.  ta  FK  701144  ( 'ATS  Release"). 
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(particidarly  diuing  a  volatile,  high- 
volume  trading  day  when  reliable  access 
to  market  information  is  most  critical), 
tainted  by  fraud  or  manipulation,  or 
simply  fails  to  reflect  accurately  the 
buying  and  selling  interest  in  a  security. 
ConsequenUy.  there  is  a  direct 
connection  between  the  value  of  a 
market's  information  and  the  resourc^es 
allocated  to  operating  and  regulating 
that  market. 

The  Commission  is  committed  to 
ensuring  that  the  U.S.  securities  markets 
continue  to  be  operated  and  regulated  in 
accordance  with  the  high  standards 
mandated  by  Congress  in  the  Securities 
Exchange  Act  of  1934  ( "Exchange 
Act").'  It  is  the  SROs — the  organizations 
that  have  registered  under  sections  6 
and  15A  of  the  Act — that  are  charged 
with  the  front-line  responsibilities  for 
operating  and  regulating  the  primary 
U.S.  markets.  To  meet  these 
responsibilities,  the  SROs  historically 
have  relied  on  market  information  fees 
as  one  of  their  important  sources  of 
funding.  In  1998.  for  example,  the  SROs 
collectively  had  total  revenues  of  SI  .97 
billion  and  total  operating  expenses  of 
$1.68  billion."  Market  information 
revenues  represented  21%  ($410.6 
million)  of  the  SROs'  total  revenues. 
This  percentage  has  remained 
remarkably  steady  over  the  last  five 
years,  despite  the  rapid  growth  in 
market  information  revenues.  In  other 
words,  the  growth  in  market 
information  revenues  has  simply  kept 
pace  with  the  growth  of  other  SRO 
revenues  during  the  prolonged 
expansion  in  trading  volume  of  the  last 
five  years.'  The  SROs  are  no  more,  but 
also  no  less,  dependent  on  market 
information  revenues  today  than  they 
were  in  1994 

The  Commission  believes  that  the 
revenues  derived  fitim  market 
information  fees  continue  to  be  an 
appropriate  part  of  SRO  fimding.  It  is 
concerned,  however,  that  the  current 
arrangements  for  setting  fees  and 
distributing  revenues  may  need  to  be 
revised,  particularly  in  light  of  the 
potential  changes  in  the  structure  of 
industry  self-regulation.  Section  V 
requests  comment  on  a  number  of 
matters  being  considered  by  the 
Commission.  These  include  (1)  a 
conceptual  approach  to  evaluating  the 
fairness  and  reasonableness  of  fees  that. 


among  other  things,  could  establish  a 
link  between  the  cost  of  market 
information  and  the  total  amount  of 
market  information  revenues.  (2)  a 
conceptual  approach  to  distributing 
market  information  revenues  to  the 
SROs  that  could  provide  for  more  direct 
fundiixg  of  SRO  functions  that  enhance 
the  integrity  and  reliability  of  market 
information.  (3)  greater  public 
disclosure  concerning  fees,  revenues, 
and  the  SROs'  use  of  revenues,  and  (4) 
broader  industry  and  public 
participation  in  the  process  of  setting 
and  administering  fees.  After  receiving 
the  public's  comments  and  completing 
its  review,  the  Commission  intends  to 
take  further  action  to  assure  that  the 
arrangements  for  disseminating  market 
information  continue  to  reflect  the 
objectives  set  forth  in  the  Exchange  Act. 

n.  loint  SRO  Arrangements  for 
Disseminating  Market  Information 

Public  discussion  about  the 
dissemination  of  market  information 
often  has  been  framed  in  terms  of  the 
question:  "Who  owns  market 
information?"  ■  This  question  presumes, 
however,  that  essentially  state  law 
concepts  of  ownership  prevail  in  this 
area.  In  fact,  market  information,  at  least 
since  1975.  has  been  subject  to 
comprehensive  regulation  under  the 
Exchange  Act.  particularly  the  national 
market  system  requirements  of  Section 
11A.°  To  implement  the  national  market 
system,  the  Commission  has  required 
the  SROs  to  act  jointly  pursuant  to 
various  national  market  system  plans  in 
disseminating  consolidated  market 
information. 

These  plans  govern  all  aspects  of  the 
arrangements  for  disseminating  market 
information.  Among  other  things,  they 
require  the  individual  SROs  to  fimnel 
market  information  to  a  central 
processor,  which  then  consolidates  the 
information  into  a  single  stream  for 
dissemination  to  the  public.  In  this  way, 
the  public  is  assured  of  access  to  a 
highly  reliable  source  of  information 
that  is  fiUly  consolidated  from  all  the 
various  market  centers  that  trade  a 
particular  security.  The  plans  also 
govern  two  of  the  most  important  rights 
of  ownership  of  the  information — the 
fees  that  can  be  charged  and  the 
distribution  of  revenues  derived  from 
those  fees.  As  a  consequence,  no  single 
market  can  be  said  to  fully  "own"  the 


stream  of  consolidated  information  that 
is  made  available  to  the  public. 
Although  markets  and  others  may  assert 
a  proprietary  interest  in  the  information 
that  they  contribute  to  this  stream,  the 
practical  effect  of  comprehensive  federal 
regulation  of  market  information  is  that 
proprietary  interests  in  this  information 
are  subordinated  to  the  Exchange  Act's 
objectives  for  a  national  market 
system.'" 

A.  Overview 

The  arrangements  currently  in  place 
for  disseminating  market  information 
are  the  product  of  a  variety  of  different 
national  market  system  plans  that 
operate  in  accordance  with  a  variet)'  of 
different  Exchange  Act  rules.  The 
arrangements  are  most  usefully 
organized,  particularly  from  the 
standpoint  of  their  fees,  revenues,  and 
expenses,  according  to  the  four 
networks  or  systems  that  the  SROs  have 
developed  to  disseminate  market 
information  for  four  different  categories 
of  securities:  (1)  Network  A — securities 
listed  on  the  NYSE;  (2)  Network  B— 
securities  listed  on  Amex  or  the  regional 
exchanges;  (3)  Nasdaq  System — 
securities  qualified  for  inclusion  in  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq  ") 
and  certain  other  securities  traded  in  the 
over-the-counter  ("OTC")  market;  and 
(4)  OPRA  System— exchange-listed 
options.  For  simplicity's  sake,  the  two 
networks  and  two  systems  will 
hereinafter  be  referred  to  collectively  as 
the  "Networks." 

The  collection  and  dissemination  of 
market  information  by  the  Networks  are 
addressed  primarily  by  four  Exchange 
Act  rules.  Rule  11Aa3-l  "  governs  the 
dissemination  of  transaction  reports  and 
last  sale  information  in  national  market 
system  securities  (equity  securities 
listed  on  a  national  securities  exchange 
or  included  in  the  National  Market  tier 
of  Nasdaq).'-  In  general,  this  rule 
requires  an  SRO  to  file  a  ti'ansaction 
reporting  plan  for  such  securities,  and  it 
requires  an  SRO's  members  to  transmit 
the  information  required  by  the  plans  lo 
the  SRO.  Rule  1  lAcl-1  "  governs  the 
dissemination  of  quotations  in  national 
market  system  securities  and  additional 
Nasdaq  System  securities.  In  general,  it 
requires  an  SRO  to  establish  prtxiedures 
for  making  available  its  members' 


>15U.S.C78a-7«mm 

"Itemized  revenues  and  expenses  for  the  SROs  in 
1994  and  1996  are  sel  forth  in  Tables  9-17  in  the 
Appendix. 

^  While  SRO  revenues  end  co.its  have  grown 
rapidly  during  the  expansion  in  trading  volume, 
they  still  have  been  outpaced  by  tbe  growth  in 
reventjes.  coats,  and  profits  of  tbe  securities 
Industxy  as  a  whole.  See  section  IV.B  lielow. 


"  See.  eg-.  Susan  B  Garland.  "Whose  Info  Is  It. 
Anyway?".  Business  Week.  Sept.  13. 1999.  at  114. 
1  tfi:  Diana  B.  Henriques.  "Who  Holds  the  Deed  to 
Slock  Data?",  .V  r  Timet.  Mar.  26.  1999.  at  7 

^  Set  section  III.A  below  lor  a  discussion  of  the 
SROs'  legal  rights  with  inspect  to  market 
information  prior  to  implemeDlation  of  the  national 
markfll  system  in  the  iiiid-1970's. 


'"The  Ew;h8nge  .\cf5  national  market  system 
obfectives  are  discussed  in  section  ULB  below 

•n*  CFR  240-llAa3-l. 

"A  "national  market  system  security  "  is  defined 
io  Rule  Il.^«2-1.  17CFR  nAB2-l.8s«ny 
"nrporlad  security"  as  defined  in  Rule  1 1  Ab;i-1. 
Currently  <  reported  securities  under  Ride  llAaJ-l 
8r«  etjuity  secunties  tliat  al«  listed  on  a  national 
securities  exchange  ot  that  are  included  In  the 
National  Mariet  tier  of  Nasdaq  . 

"17  CTR  z4aiiAci-r. 
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quotations  to  infonnation  vendors,  and 
it  requires  the  SRO's  members  to 
communicate  quotation  information  in 
compliance  with  the  procedures.  Rule 
llAcl-2  '■•  governs  the  display  of 
transaction  reports  and  quotation 
information  in  national  market  system 
securities  and  additional  Nasdaq  System 
securities.  In  general,  it  requires  all 
information  vendors,  if  they  provide 
broker-dealers  with  any  market 
information  for  a  security,  to  provide  a 
consolidated  display  of  information  for 
the  security  from  all  reporting  market 
centers.  Finally.  Rule  nAa3-2  '=  sets 
forth  the  procedures  for  the  filing  and 
Commission  approval  of  national 
market  system  plans  and  plan 
amendments. 

The  respective  plans,  participants, 
administrators,  and  information 
processors  associated  with  each  of  the 
four  Networks  are  set  forth  below. 

1.  Network  A 

Network  .\  is  operated  pursuant  to  the 
Consolidated  Tape  Association  Plan 
("CTA  Plan")  and  the  Consolidated 
Quotation  Plan  ("CQPlan).  It 
disseminates  market  information  for  any 
common  stock,  long-term  warrant,  or 
preferred  stock  admitted  to  dealings  on 
the  NYSE.  IS  AU  of  the  SROs  are 
participants  in  the  CTA  Plan  and  CQ 
Plan.  The  Consolidated  Tape 
Association  CCTA")  is  a  committee 
made  up  of  one  representative  of  each 
of  the  participants.  It  administers  the 
CTA  Plan  and  is  registered  as  a 
securities  information  processor  ("SIP") 
under  Section  llAfb)  of  the  Exchange 
Act."  The  administrator  of  Network  A's 
day-to-day  operations  is  the  NYSE,  and 
its  information  processor  is  the 
Securities  Industry  Automation 
Corporation  ("SIAC").'«  Amendments 
to  the  CTA  Plan  and  the  CQ  Plan  are 
subject  to  Commission  review  under 
Rule  llAa3-2. 

2.  Network  B 

Network  B  also  is  operated  puistiant 
to  the  CTA  Plan  and  the  CQ  Plan.  It 
disseminates  market  information  for  any 
common  stock,  long-term  warrant,  or 
preferred  stock  adinitted  to  dealings  on 
the  Amex  or  the  regional  exchanges,  but 
not  also  admitted  to  dealings  on  the 
NYSE  or  included  in  the  Nasdaq 
market."  Its  day-to-day  administrator  is 


"17aT(240.11Acl-2. 

i'17aT(H0.11A«3-2. 

'«CTA  PUn.  Sectioiu  I(p)  and  VDttHi). 

'"  The  CQ  Plan  is  adminislBiml  by  an  Operating 
Committee  tliat  ia  subatamiallv  the  same  as  the 
CTA. 

'•  SIAC  is  jointly  owned  by  the  NYSE  and  Amex 
and  is  a  registered  SIP  under  SKtion  1 1  A(b|. 

"CTA  Plan.  Sections  I(q)  and  Vnta). 


Amex.  and  its  information  processor  is 
SIAC.  Although  they  are  operated 
pursuant  to  the  same  plans.  Network  B 
and  Network  A  are  treated  separately 
with  respect  to  most  of  their  financial 
matters  and  fee  structures. =" 

3.  Nasdaq  System 

The  Nasdaq  System  disseminates  real- 
time market  information  for  securities 
included  in  the  two  tiers  of  the  Nasdaq 
market— the  National  Market  ( "NNM") 
and  the  SmallCap  Market  ( "SCM ")^>— 
as  well  as  certain  other  securities  traded 
in  the  over-the-counter  ("CJTC") 
market.2-  Information  for  NNM 
securities  is  collected  and  disseminated 
pursuant  to  the  NASD's  rules  and  the 
joint  Self-Regulatory  Plan  Governing  the 
Collection.  Consolidation,  and 
Dissemination  of  Quotation  and 
Transaction  Information  for  Exchange- 
listed  Nasdaq/National  Market  System 
Securities  and  for  Nasdaq/National 
Market  System  Securities  Traded  on  an 
Unlisted  Trading  Privilege  Basis 
("Nasdaq/UTP  Plan").  The  participants 
in  the  Nasdaq/UTP  Plan  are  Amex, 
CHX,  NASD,  and  Phk.  The  BSE  is  a 
limited  participant.^^  jhe  Nasdaq/UTP 
Plan  provides  for  an  operating 
committee  composed  of  one 
representative  for  each  participant. 
Market  information  for  SCM  and  other 
securities  traded  in  the  OTC  market  is 
collected  and  disseminated  pursuant  to 
the  NASD's  nJes.  The  day-to-day 
administrator  and  information  processor 
for  the  Nasdaq  System  is  Nasdaq. 
Nasdaq  is  a  registered  SIP  under  section 
llA(b).  Amendments  to  the  Nasdaq/ 
UTP  Plan  are  subject  to  Commission 
review  imder  Rule  llAa3-2. 
Amendments  to  the  NASD's  rules 
(including  changes  in  market 
information  fees  relating  to  all  Nasdaq 
System  securities)  are  subject  to 
Commission  review  under  Section  19(b) 
of  the  Exchange  Act 

4.  OPRA  System 

The  OPRA  System  is  operated 
pursuant  to  the  Plan  for  Reporting  of 
Coiuolidated  Options  Last  Sale  Reports 
and  Quotation  Information  ("OPRA 
Plan").  It  disseminates  market 
information  for  series  of  options 
contracts  traded  in  a  securities  market 
maintained  by  a  party  to  the  OPRA 


'"See.  e.g..  CTA  Plan,  Section  XlUal  (•Except  as 
ottierwise  indicated,  each  income,  expense  and  cost 
item,  and  each  fonnula  therefor  descritied  in  this 
Section  XII.  applies  separately  to  each  of  the  two 
CTA  networks  and  its  respective  Participants."). 

"  See  NASD  Rule  42aa(a)(27). 

°  S«  «.g..  NASD  Rule  7010(a). 

n  A  "UmltBd  participant"  ia  a  national  securities 
errhange  wbos*  panicipalioa  in  the  Nasdaq/UTP 
Plan  is  rastiictad  to  repotting  market  information. 


Plan.^"  The  parties  to  the  OPRA  Plan  are 
Amex.  CBOE.  NYSE,"  PCX.  and  Phlx. 
The  OPRA  System  is  administered  by 
the  Options  Price  Reporting  Authority 
("OPRA"),  a  committee  made  up  of  one 
representative  from  each  of  the  parties 
to  the  OPRA  Plan.  OPRA  is  a  registered 
SIP  under  section  llA(b).  CBOE 
provides  administrative  services  for  the 
OPRA  Plan,  and  SIAC  provides 
processing  services.  Amendments  to  the 
OPRA  Plan  are  subject  to  Commission 
review  imder  Rule  llAa3-2.  Although 
the  OPRA  Plan  has  been  approved  as  a 
tiational  market  system  plan  under  Rule 
llAa3-2,  it  has  not  been  approved  by 
the  Commission  pursuant  to  Rule 
llAa3-l,  which  requires  SROs  to  file  a 
transaction  reporting  plan  for  certain 
eqtiity  securities.  OPRA  System 
securities  therefore  are  not  "reported 
securities"  and  are  not  subject  to  Rules 
llAa3-l.  llAcl-1.  llAcl-2,  or  llAcl- 
4.  Nevertheless,  the  OPRA  Plan  itself 
imposes  a  variety  of  requirements  on  its 
partitnpants  and  vendors  of  its 
information.  For  example.  Section  VU(b) 
of  the  OPRA  Plan  provides  that  vendor 
agreements  must  contain  standards 
requiring  the  non-discriminatory 
dissemination  of  infonnation  from  all 
markets  and  that  vendors'  equipment 
must  be  capable  of  displaying  all 
information  regardless  of  the  market  in 
which  a  transaction  or  quotation  took 
place. 

B.  Governance 

The  CTA  Plan,  CQ  Plan.  Nasdaq/UTP 
Plan,  and  OPRA  Plan  (collectively,  the 
"Plans")  incorporate  rules  for  governing 
their  affairs  that  are  quite  similar.  Each 
is  administered  by  a  committee 
composed  of  one  representative  from 
each  of  their  respective  participants.  A 
majority  vote  of  representatives 
generally  is  sufficient  to  approve  Plan 
actions.  Amendments  to  the  Plans, 
however,  must  be  executed  by  each 
participant,  except  that  fee  increases  or 
new  fees  can  be  adopted  by  a  2/3  vote. 2* 
Each  of  the  Plans  provides  for  the 
delegation  of  its  operational  fimctions  to 
individuals,  entities,  or  committees.^' 
Finally,  each  of  the  Plans  provides  for 
the  admission  of  new  participants. 


"OPRA  PUn.  S«aion  inia). 

"The  NYSE  no  longer  trades  listed  options. 

"  See.  e.g  .  CQ  Plan.  Sections  IV(cl  and  tXIbXUi): 
Nasdaq'UTP  Plan.  Section  IV.C2. 

"'  .See,  e.g.,  CTA  Plan.  Section  IV(a)  ("CTA  will 
tie  primarily  a  policy-making  body  as  distjnguiahed 
from  one  engaged  in  operations  of  any  kind.  CTTA. 
directly  or  by  delegating  its  functions  to 
individuals,  commillees  established  by  it  from  time 
to  time,  or  others,  mil  administer  this' CTA  PUn 
and  will  have  the  power  and  exercise  the  authority 
coofirnvd  upon  it  by  this  CTA  Plan  as  described 
herein."). 
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C.  Collection  and  Processing  of 
Infonnation 

The  Plans  require  participants  to 
collect  and  promptly  report  market 
information  to  the  Plan  processors.  The 
processors  are  responsible  for  receiving 
the  information  from  the  participants, 
consolidating  the  information,  and  then 
disseminating  it  in  accordance  with  the 
Plans.  The  CQ  Plan  and  the  Nasdaq/ 
UTP  Plan  provide  for  the  dissemination 
of  a  (ninsolidated  best  bid  and  offer  that 
identifies  the  market  centers  that 
published  these  quotes.^"  The  OPRA 
Plan  (the  only  other  Plan  that 
disseminates  quotation  information) 
does  not  provide  for  dissemination  of  a 
consolidated  best  bid  and  offer. 

With  the  expansion  in  trading  voltime 
of  recent  years,  the  amoimt  of 
information  handled  by  the  Plan 
processors  has  expanded  dramatically. 
For  example,  in  1994.  SIAC  processed 

73  million  transaction  reports  and  115 
million  quotations  for  Network  A  and 
Network  B.  In  1 998.  these  figures 
increased  to  190  million  transaction 
reports  and  444  million  quotations,  for 
an  increase,  respectively,  of  160%  and 
268%.  By  comparison,  the  total 
revenues  of  Network  A  and  Network  B 
increased  by  only  51%  between  1994 
and  1998."  Similarly,  in  1994  the 
trading  volume  in  Nasdaq  securities  was 

74  billion  shares.  In  1998,  the  trading 
voltune  was  202  billion  shares,  for  an 
increase  of  173%. 

D.  Financial  Matters 

The  Plans  have  adopted  rules 
governing  their  financial  matters  that 
are  similar  to  one  another. -^^  All 
revenues  derived  from  fees  charged  for 
a  Network's  market  information  are 
included  in  a  single  pool.  The 
Network's  operating  expenses  (amotmts 
incurred  by  the  Network's  administrator 
and  processor  in  performing  their 
Network  functions)  are  paid  directly  out 
of  the  Network's  revenues.  A  Network's 
operating  expenses  do  not.  however, 
include  any  of  the  costs  incurred  by  the 
individual  SROs  in  reporting  their 
information  to  the  Network 


"CQ  Plan,  .Sections  Kb)  and  Vl(c):  Nasdaq/UTP 
Plan,  SectioD  VICJ. 

'*  The  total  revenues  for  Network  A  and  Network 
B  wen  5161. 3  niillion  in  1994  and  S243.D  million 
in  199H.  See  Tables  5  and  7  in  the  Appendix.  A 
fuller  comparison  uf  the  growth  in  market  data 
revenues  and  expenses  compared  to  other  securities 
industry-  bcodunarks  is  provided  in  section  IV.B.2 
below. 

^"The  OPRA  Plan  is  somewhat  difTerenl  from  the 
others  in  that  it  provides  for  ttiree  separate 
'accounting  centers" — basic,  index  options,  and 
foreign  currency  options — for  the  allocatloo  of 
revenues  and  expensas.  OPRA  PUn.  Section  V1Il(a). 


prtx»ssors."  After  deduction  of 
operating  expenses,  each  Network's 
revenues  generally  are  distributed  to  its 
participants  in  accordance  with  their 
proportional  share  of  the  total 
transaction  volume  for  the  Network. '- 
Finally,  each  of  the  Plans  also  requires 
that  its  participants  aimually  be 
provided  with  audited  statements  of  its 
financial  affairs. '^  The  revenues, 
expenses,  and  distributions  for  each  of 
the  Networks  are  set  forth  in  Tables  5- 
B  in  the  Appendix. 

E.  Fee  Structures 

The  Plans  and  NASD  rules  establish 
the  terms  and  conditions  imder  which 
market  information  is  disseminated  by 
the  Networks.  In  general,  they  require 
that  market  information  be  disseminated 
only  to  those  persons  that  have  been 
approved  by  their  respective 
administrators  and  entered  into  the 
appropriate  agreements.^''  These 
persons  can  be  divided  into  two  major 
categories — vendors  and  subscribers. =' 
Ventlors  are  in  the  business  of 
distributing  information  to  others.  As  a 
general  matter,  they  accept  the  stream  of 
information  made  available  by  the 
Network  processors  and,  in  turn, 
disseminate  the  information  to  their 
customers,  often  providing  enhanced 
information  services  as  well. 
Subscribers  receive  information  for  their 


•'  See.  e.g.CTA  Plan.  Section  XOIcKv)  f'Excepl 
as  otherwise  provided  in  this  Section  Xllfc).  each 
Parlicipani  and  each  other  reporting  furty  stiall  he 
responsible  for  paying  the  full  cust  and  expense 
(without  any  rcimlnusemeol  or  sharing)  incurred  by 
it  in  collecting  and  reporting  to  the  Processor  in 
New  York  City  last  sale  price  information  relating 
lo  Eligible  Securities  or  associated  with  its  market 
surveillance  function.");  OPRA  Plan.  Section 
V!II(a)(ii)  (  "Each  pariy  shall  be  responsible  for 
paying  the  full  cost  mcurred  by  it  in  collecting  and 
reporting  to  the  Processor  last  .sale  reports  and 
quotation  information  related  to  eligible  securities 
for  dissemination  through  the  OPR,\  System.") 

"  See  CTA  Plan.  Section  Xll(a);  CQ  Plan.  Section 
IX(>);  OPRA  Plan.  Section  XUKbl.  The  Nasdaq/UTP 
Plan  distribution  formula  is  ii  litlle  different  from 
the  other  plans  in  that  it  is  liase<l  on  an  average  of 
the  percentage  of  total  transaction  volume  and  the 
percentage  of  total  share  volume  The  Nasdaq/t/fP 
Plan  also  provides  for  certam  minimum  payments 
lo  new  participants  See  Nasdaq/UTP  Plan.  Exhibit 
A.  Thus  far.  CHX  is  the  only  non•N,^SD  pariiclpani 
in  the  Nasdaq/UTT  Plan  to  receive  a  distribution. 

"ITTA  Plan.  Section  Xll(a)lv);  CQ  Plan.  Section 
Wa)Wh  Nasdaq/trrP  PUn,  Soctloo  XIV(C),  OPRA 
PUn.  Section  \lll(a)(v). 

^*  A  detailed  discussion  of  the  process  for 
obtaining  market  information  from  the  Networks, 
including  the  applicable  forms  and  theii  terms  and 
conditions.  U  provided  in  a  repori  on  market  data 
pricing  commissioned  by  the  Securities  Industry 
Association.  Arthur  Andersen  l.Ii*.  Report  on 
Maiitt  Data  Pruine 8-15  llune  1999)  ( "Andersen 
Report"). 

"^  See,  e.g..  CTA  Plan.  Section  (X(al  (specifying  a 
"Consolidated  Vendor  Form"  and  a  "Consolidatad 
Subscciber  Form"). 


otArn  use.  t)'pically  from  vendors  and 
broker-dealers. 

The  various  fee  structures  that  have 
been  established  by  the  Networks  ^»  for 
the  dissemination  of  market  information 
reflect  this  vendor/subscriber 
dichotomy.  Vendors  contracrl  directly 
with  the  Networks  for  the  right  to 
receive  information  and  distribute  it  to 
their  customers  (e.g..  broker-dealers  and 
institutional  investors).  Vendors  pay  a 
variety  of  access  and  administrative  fees 
to  the  Networks.'"  Subscribers  may 
contract  directly  with  the  Networks  for 
receipt  of  market  information,  but 
generally  obtain  access  to  information 
through  a  vendor,  which  passes  the 
subscriber  fees  on  to  the  Network. 
Broker-dealers  that  both  use  information 
internally  and  distribute  it  to  others 
(e.g..  their  brokerage  customers)  act  as 
both  vendors  and  subscribers. 

Each  of  the  Networks  receives  the 
great  majority  of  its  revenues  through 
subscriber  fees.  The  most  significant 
subscriber  fees  fall  into  two  categories — 
monthly  and  per-query.  Monthly  fees 
entitle  the  substriber  to  an  unlimited 
amount  of  real-time  market  information 
during  the  month.  They  are  charged  to 
professional  subscribers  on  a  per-devit^e 
basis  and  to  nonprofessional  subscribers 
on  a  pcr<u.stomer  basis.  The 
nonprofessional  subscriber  fees  are 
mucih  less  than  the  professional 
substTiber  fees.  In  general, 
nonprofessional  subscribers  are  defined 
as  those  who  use  market  information 
solely  for  their  personal,  non-business 
use  and  do  not  distribute  the 
information  to  others.  Under  the  per- 
query  fee  stnicttires.  subscribers  are 
required  to  pay  an  amount  for  each 
request  for  a  packet  of  real-time  market 
information.*^  Although  the  per-query 
fee  structure  is  available  to  professional 
subscribers,  it  was  developed  by  the 
Networks  in  recent  years  primarily  for 
retail  investors  who  want  to  obtain  real- 
time information  through  their  personal 
computers.-'*'  Recently.  Nasdaq. 
Network  A,  and  Network  B  have 
substantially  reduced  their 
nonprofessional  subscriber  and  por- 


>*  Fees  are  sol  separately  for  each  of  the  four 
Networks. 

^'  See  Andersen  Report,  note  34  aliovo,  at  Exhibit 
4  (listing  the  various  fees  and  charges  imposed  on 
vendors  and  subscribers). 

•■  A  packet  generally  includes  a  vanety  ol 
information  relating  to  a  single  securilv  \e.g..  last 
sale  price,  best  bid.  besi  ofler.  and  volume! 

^"See.  e.g..  Securities  Exchange  Act  Release  No. 
35393  (February  17,  1995).  60  FR  10625  (NASD  « 
purpose  in  establishing  a  per-querv*  foe  stnicture 
was  "to  pnn'ide  retail  customers  with  a  cost- 
eftective  alternative  to  calling  ttieir  btvkan  for 
cummt  market  iofiinnatfao"). 
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query  fees.*"  In  addition,  for  Network  A 
and  Network  B  the  amount  of  per-query 
fees  for  a  subscriber  is  capped  each 
month  at  the  amount  of  the  monthly 
nonprofessional  subscriber  fee.*^ 

The  monthly  professional,  monthly 
nonprofessional,  and  per-query 
subscriber  fees  for  each  Network,  as 
they  currently  exist  and  as  they  existed 
at  the  end  of  1998  and  1994.  are  set 
forth  in  Tables  1^  in  the  Appendix. 
The  revenues  derived  from  these 
subscriber  fees  for  each  Network  in  1998 
and  1994  are  included  in  Tables  5-8  in 
the  Appendix. 

Under  both  the  monthly  and  per- 
query  fee  structures,  the  Networks 
require  vendors  and  subscribers  to 
disclose  a  substantial  amount  of 
information  about  their  business 
operations  and  use  of  market 
information,  including  the  requirement 
that  they  monitor  and  report  the  number 
of  devices,  customers,  and  queries  for 
which  they  must  pay  fees.  There  are 
substantial  administrative  costs 
associated  with  this  process  for  vendors 
and  subscribers,  as  well  as  the 
Networks.*-  The  burdens  imposed  on 
vendors  and  subscribers  by  these  fee 
structiues  are  increased  by  the  necessity 
to  account  separately  to  each  Network, 
particularly  when  the  relevant  policies 
and  procedures  vary  from  Network  to 
Network.  Comment  is  requested  in 
section  V  below  on  ways  to  reduce  the 
cost  of  administering  fee  structures. 

Finally,  the  Networks  have 
experimented  with  an  ''enterprise"  fee 
structure  under  which  an  entity  would 
pay  a  set  amount  each  month  for  the 
market  information  services  that  it 
receives  from  a  Network.  For  example, 
the  OPRA  System  established  an 
enterprise  rate  in  1997  that  is  based 
primarily  on  the  nimiber  of  registered 
representatives  associated  with  a 
particular  firm.-*^  In  addition.  Network 
A  recently  established  an  enterprise 
arrangement  that  caps  at  S500.000  the 
amount  a  registered  broker-dealer  is 
required  to  pay  in  a  month  for  the  use 
of  market  information  by  its  employees 


*^Sacuhtiu  Exchange  Act  Raleate  No.  4213B 
[Nov.  15.  1999).  64  FR  633S0  [Network  B  fee 
reduction):  Secunties  E.xc)iange  Act  Rjlesse  No. 
41977  (Oct  5.  19991,  64  FR  55503  (Network  A  fee 
reduction);  Secunties  Exchaitge  Ad  Release  No. 
41499  Uune  9. 1999).  64  FR  32910  tNasdaq  SysteiD 
fee  reduction). 

*>  For  Network  A,  per-query  fees  are  capped  at  the 
SI  monttUy  fee  that  applies  to  the  first  250.000 
nonprofessional  customen  of  a  vendor. 

*'  The  adminictrativH  burdens  associated  with  the 
monthly  and  per-query  fee  structures  are  discussed 
■t  length  in  the  Andersen  Report,  note  34  ebove^ 

"  Stfe  Securities  Exchange  Ad  Release  No.  3S2D4 
Oan.  24.  1997),  62  FR  4553 


and  by  its  brokerage-accoimt 
customers. +* 

F.  Commission  Oversight 

Rule  llAa3-2  establishes  the 
procedures  that  govern  amendments  to 
each  of  the  Plans.  In  addition,  section 
19(b)  and  Rule  19b-4  thereunder  govern 
proposed  rule  changes  by  the  NASD  that 
relate  to  the  Nasdaq  System.  In  general, 
all  amendments  to  the  Plans  and  NASD 
rules  must  be  tiled  with  the 
Commission,  published  for  public 
comment,  and  approved  by  the 
Commission.  Under  Rule  llAc3-  ' 
2{c)(3)(i),  however,  the  Plans  may 
submi)  their  proposed  fees  as  effective 
on  filing  (notice  of  the  filing  is  still 
published  for  public  comment).  Within 
60  days  after  filing,  the  Commission 
may  abrogate  the  proposal  and  require 
that  it  be  reBled  for  Commission 
approval.  The  NASD,  in  contrast, 
generally  has  submitted  for  Commission 
approval  the  proposed  fees  paid  by  non- 
members  for  Nasdaq  System  market 
information,  rather  than  as  effective  on 
tiling  under  Section  19(b)(3J(A)(ii). 
Under  either  of  these  procedures,  fee 
changes  are  subject  to  Commission 
review. 

The  CTA  Plan,  CQ  Plan,  and  NASD 
Rules  contain  provisions  that  authorize 
"pilot  programs"  that  have  not  been 
filed  for  Commission  review.  For 
example.  Section  IX[e)  of  the  CTA  Plan 
provides  as  follows: 

(A)  CTA  network's  administrator,  on  behalf 
of  the  CTA  network's  Participants,  may  enter 
into  arrangements  of  limited  duraUon. 
geography,  and  scope  with  vendors  and  other 
persons  for  pilot  test  operations  designed  to 
develop,  or  permit  the  development  of.  new 
last  sale  price  information  services  and  uses 
under  terms  and  conditions  other  than  those 
specified  in  Sections  tX(a)  and  XII  •   •   ■  Any 
such  arrangement  shall  afford  the  CTA 
network's  Participants  an  opportunity  to 
receive  market  research  obtained  from  the 
pilot  test  operations  and/or  to  participate  in 
the  pilot  test  operations.  The  CTA  network's 
admimstrator  shall  promptly  report  to  CTA 
the  commencement  of  each  such  arrangement 
and,  upon  its  conclusion,  any  market 
research  obtained  from  the  pilot  test 
operations.** 

NASD  Rule  7100(b)  contains  a  similar 
provisicm: 

To  facilitate  the  development  of  new 
information  services  and  uses  under 
appropriate  terms  and  conditions, 
arrangements  of  limited  duTHtion.  gcK)graphy 
and/or  scope  may  be  entered  into  with 
Broker/Dealers.  Vendors  and  other  persons 
which  may  modify  or  dispense  with  some  or 


all  of  the  charges  contained  in  this  Rule  or 
the  terms  and  conditions  contained  in 
standard  agreements.  The  araangements 
contemplated  will  permit  the  testitig  and 
pilot  operation  of  proposed  new  irJormation 
services  and  uses  to  evaluate  their  impact  on 
and  to  develop  the  technical,  cost  and  market 
research  information  necessary  to  formulate 
permanent  charges,  terms  and  conditions  for 
filing  with  and  approval  by  the  Commission. 

Pursuant  to  these  provisions.  Network 
A,  Network  B,  and  the  Nasdaq  System 
have  implemented  some  pilot  programs 
that  have  lasted  for  many  years  without 
being  filed  for  Commission  approval.^* 
Although  the  Networks  have  used  these 
pilot  program  provisions  to  test  new 
fees  and  services,  the  Commission  does 
not  believe  that  the  provisions  were 
intended  to  be  used  for  such  long- 
running  programs.  The  Commission  also 
is  concerned  that  the  public  receive 
notice  of,  and  an  opportunity  to 
comment  on.  the  fees  charged  for  market 
information.  Comment  is  requested  in 
section  V  below  on  procedures  that 
would  encoiu^ge  innovation  by  the 
Networks  without  unduly  restricting  the 
opportunity  for  public  notice  and 
comment. 

m.  Exchange  Act  Standards  Governing 
Market  Information  Fees  and  Revenues 

Market  information  fees  are  addressed 
most  directly  by  three  provisions  of  the 
Exchange  Act.  all  of  which  were  added 
to  the  Act  by  the  1975  Amendments. 
First,  section  llA(c)(l)(C)  grants 
rulemaking  authority  to  the  Commission 
to  assure  that  all  SIPs  may  obtain  market 
information  from  an  exclusive  processor 
of  that  information  on  terms  that  are 
"fair  and  reasonable."  Second,  section 
llA(c)(l)(D)  grants  rulemaking 
authority  to  the  Commission  to  assure 
that  all  persona  may  obtain  market 
information  on  terms  that  are  "not 
unreasonably  discriminatory."  *' 


B  No.  41977. 


*4  5ee  Secuhtiee  Exchange  Ad  Ritei 
note  40  above. 

■'^  Section  Vn(fl)  of  the  CQ  Plan  contains  a 
provision  that  is  nearly  identical  to  the  CTA  Plan 
provision, 


**5ee.  e.g..  Securities  Exchange  Act  Release  No. 
40669  (Nov.  19,  1998).  63  FR  B5626  (NASD 
proposed  rule  change  to  nutka  peimanenl  a  pilot 
program  for  dehvery  of  market  Information  through 
automated  voice  response  services  that  had  been  in 
operation  for  eleven  years):  Secunties  Ejichange  Act 
Release  No.  39235  (Oct  14.  1997),  62  PR  M886 
(Network  A  propocal  to  include  a  per-quory  Ute  in 
its  permanent  fee  schedule:  noting  that  Network  A 
had  conducted  pilot  programs  for  per-query  fioes 
since  1991). 

^^  Although  the  Commission  has  not  yet  exetcised 
its  rulemaking  authority  under  section  1 1  A(c)(l)(C) 
or  (Dl  to  specify  the  fees  that  can  tw  charged  for 
maiitet  information,  these  provlsiaos  plainly 
indicate  Congress'  intent  that  an  exclusive 
pn}ces.<toT'<i  fees  be  "{air  and  Tvasooable"  and  "not 
unreasonably  discriminatory."  Consequently,  these 
requirements  are  applicable  to  the  Comml&sion's 
review  of  fees  in  the  context  of  a  proposed  rule 
change  by  an  SRO  under  section  1 9(b)  or  a  national 
market  syitea  plan  tmder  Rule  1 1  Aa3-Z(c).  as  well 
as  proceedings  aoder  section  1 1  A(bK5)  to  review  a 
registered  SIP's  limitation  on  occesi  to  market 
information.  In  each  of  these  contexts,  the 


Finally,  sections  6(b)(4)  and  15A(b){5) 
require  that  the  rules  of  a  national 
securities  exchange  or  a  national 
securities  association  provide  for  the 
"equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons" 
using  its  facilities. 

Terms  such  as  "fair,"  "reasonable," 
and  "equitable"  often  need  standards  to 
guide  their  appUcation  in  practice.  One 
standard  commonly  used  to  evaluate  the 
fairness  and  reasonableness  of  fees, 
particularly  those  of  a  monopolistic 
provider  of  a  service,  is  the  amount  of 
costs  incurred  to  provide  the  service.** 
Some  type  of  cost-based  standard  is 
necessary  in  the  monopoly  context 
because,  on  the  one  hand,  it  precludes 
the  excessive  profits  that  would  result  if 
revenues  were  allowed  to  far  outstrip 
costs,  and,  on  the  other  band,  it 
precludes  imderfunding  of  a  service  if 
the  revenues  were  held  far  below  costs 
(or  subsidization  of  the  service  by  other 
sources  of  revenues).*^  Congress 
explicitly  adopted  a  strict  cost-of-service 
standard  in  the  197S  Amendments  in 
the  context  of  its  decision  to  restrict  the 
permissibility  of  fixed  conmiission 
rates.  Section  6(e)(1)(B)  was  added  to 
the  Exchange  Act  and  precludes 
approval  of  an  SRO's  proposal  for  fixed 
commission  rates  unless  the 
Commission  finds,  among  other  things, 
that  the  proposed  rates  "are  reasonable 
in  relation  to  the  costs  of  providing  the 
service  for  which  the  fees  are  charged." 

In  section  llA.  however.  Congress  did 
not  require  the  Commission  to 
undertake  a  similar,  strictly  cost-of- 
service  (or  "ratemaking")  approach  to 
its  review  of  market  information  fees  in 
every  case.  Such  an  infiexible  standard, 
although  unavoidable  in  some 
contexts,*"  can  entail  severe  practical 


ComAussion  is  required  to  determine  whether  a 
proposed  fee  is  consistent  with  the  provisions  of  the 
Exchange  Act. 

•*See.  e.^.,  MCI  Telecommunicabons  Corp.  v 
FCC.  675  F.2d  406.  4 10  (D.C  Or,  1982)  ("A  basic 
principle  used  to  ensure  that  rates  are  ')ust  and 
reasonable'  is  that  rates  are  determined  on  the  basis 
of  cost.")  (footnote  omitted):  James  C  Bonbngbt.  et 
o/..  Principles  of  Public  VUlity  Rates  109  (2d  ed. 
1966)  ("|0|ne  standard  of  reasonable  rales  can  birly 
be  said  to  outrank  all  others  in  the  importance 
attached  to  it  by  experts  and  public  opinion  alike — 
the  standard  of  coals  of  service,  often  qualified  by 
the  stipulation  that  the  relevant  cost  is  necessary. 
true  (i.e..  private  and  social)  cost  or  cost  reasonably 
and  prudently  incuned."). 

^*>  See  Bonbnght.  note  46  above,  at  109  ("Rates 
found  To  be  far  in  excess  of  cost  are  at  least  highly 
vulnerable  to  the  charge  of  unmaaoojibieoew-  Rates 
found  well  tnlow  cost  are  likely  to  h&  tolerated,  if 
St  all.  only  as  a  necessary  and  tempofary  aviL  Far 
if  rates  are  not  compensatory,  they  are  not  subsidy 
froe."l. 

»  See  section  tll.C  balow  for  a  discussion  of  the 
Commission's  adoption  of  a  sQrlct  cost-of-service 
standard  in  the  context  of  ■  limitation  oft 


difficulties.  Instead,  Congress, 
consistent  with  its  approach  to  the 
national  market  system  in  general, 
granted  the  Commission  some  flexibility 
in  evaluating  the  fairness  and 
reasonableness  of  market  information 
fees.  Specifically,  Congress  articulated 
general  findings  and  objectives  for  the 
national  market  system  in  section  llA 
and  directed  the  Commission  to  act 
accjDrdingly  in  overseeing  its 
development.  Congress  thereby  allowed 
the  Commission  to  adopt  a  more  flexible 
approach  than  ratemaking.^^ 

In  formulating  its  findings  and 
objectives  for  the  national  market 
system.  Congress  was  influenced  to  a 
great  extent  by  the  problems  it 
perceived  in  the  arrangements  for 
disseminating  market  information  prior 
to  1975.  Consequentiy,  an 
understanding  of  the  standards  by 
which  Congress  intended  the 
Commission  to  evaluate  market 
information  fees  requires  an 
understanding  of,  first,  the  legal  status 
of  market  information  prior  to  1975  and. 
second,  the  findings  and  objectives  that 
Congress  adopted  for  the  establishment 
of  a  national  market  system.  This 
section  will  conclude  with  a  discussion 
of  the  Commission's  review  of  market 
information  fees  in  the  years  since  1975. 

A.  Legal  Status  of  Market  Information 
Prior  to  1975 

Prior  to  the  1970'k,  no  statute  or 
(Commission  rule  required  the  SROs  to 
disseminate  market  information  to  the 
public  or  to  consolidate  their 
information.  Each  SRO  acted 
individually  and  disseminated 
information  on  its  own  terms.  TTie  SROs 
decided  what  information  to 
disseminate,  to  whom  to  disseminate 
the  information,  and  the  amoimt  of  fees 
to  charge.  The  result  was  that  they  did 
not  provide  consolidated  information  to 
broker-dealers  and  investors.  In 
addition,  the  NYSE,  which  operated  the 
largest  market,  severely  restricted  public 
access  to  market  information, 
particularly  its  quotations. 

During  the  early  1970's.  the 
Commission  initiated  a  comprehensive 
review  of  the  securities  markets  that 
ultimately  led  to  significant  changes  in 
maritet  structure,  including  the 
arrangements  for  disseminating  market 
information.  In  particular,  it  articulated 
the  goal  of  a  central  market  system.  The 
attainment  of  that  goal  eventually  led  to 


the  removal  of  an  SRO's  right  to  restrict 
public  access  to  its  information  and  to 
the  wide  availability  of  consolidated 
market  information. 

1 .  Exchange  Control  of  Market 
Information 

The  nature  of  an  exchange's  interest 
in  its  market  information  was  litigated 
in  a  series  of  Supreme  Court  cases 
decided  between  1905  and  1926.  the  so- 
called  "ticker  cases."  *-  Central  to  the 
Court's  holding  in  all  three  cases  were 
the  exchanges'  agreements  with 
members,  non-members  and  telegraphic 
distributors  that  restricted  the 
redistribution  of  market  information. 
Generally,  the  agreements  required  prior 
exchange  approval  of  any  intended 
recipient  of  the  information.^^ 

The  first  of  the  tickef'cases  to  examine 
the  legal  status  of  an  exchange's  market 
information  was  Board  of  Trade  v. 
ChrisUe  Grain  &■  Stock  Co.**  In  Chnstie. 
the  Chicago  Board  of  Trade  ("CBOT'*) 
sought  to  enjoin  the  defendants  from 
illegally  obtaining  and  distributing  the 
CBOT's  flotations  of  prices.**  The 
Supreme  Court  held  that  the  CBOT 
could  prevent  the  grain  companies  &om 
using  the  market  information,  justice 
Holmes,  writing  for  the  majority, 
observed: 

{T)he  plaintiffs  collection  of  quotations  is 
entitled  to  the  protecUons  of  the  law.  It 
stands  like  a  trade  secret.  The  plaintifihas 
the  right  to  keep  the  work  which  it  ha*  done, 
or  paid  for  doing,  to  itself.  The  fact  that 
others  mi^t  do  similar  work,  if  they  might. 
does  not  authorize  them  to  steal  the 
plaintiffs.**' 

In  holding  that  the  CBOT  had  the 
right  to  restrict  the  dissemination  of  its 


proceeding  under  section  11ArbK5l  involving  the 
NASD  and  Institutional  Networks  Corporation 
(■■Instinel"). 

'>^  In  section  V.A  below,  the  Commission  reqi^ests 
comment  on  a  flexible,  cos|.ba»ed  approach  to 
assessing  the  fairness  and  reasonableness  of  market 
information  feea. 


1^  Board  of  Trade  v  Chnstie  Gram  &  Stock  Co  . 
IMUS  236  (19051;  Hum  V  New  York  Cotton 
Exchange,  205  U.S.  322  (1907);  Moon  v  .Veir  York 
Cotton  EMcbange,  270  US.  59.1  (1926)  Many  years 
have  passed  since  these  cases  were  decided.  They 
are  discussed  in  this  release  not  because  they 
necssaarily  would  be  decided  the  same  way  today 
but  to  set  forth  the  legal  coalexl  sumninding  the 
initiation  of  the  national  mariel  system- 

^^  For  example,  tbn  VYSE  generally  mads  last -self 
prices  available  lo  members,  noa-members.  and 
telegraphlt:  diMribulors  pursuant  to  this  type  of 
agreement.  See  Letter  from  Robert  W.  Haack. 
President.  NYSE,  to  William  I.  Casey.  Chairman. 
SEC.  dated  M»y  22.  1972  ("NYSE  L«tter*l  Some  of 
the  regional  eitcbanges.  however,  did  not  rectrict 
access  lo  their  market  infiamutiaB.  For  example.  (h<* 
PCX  publicized  its  tFansactions  on  a  tickertape. 
which  wa$  marie  available  to  the  vendors  and  th«> 
prpss.  but  imposed  no  restnctioos  on  the  us*  ni 
dissemination  of  the  information.  See  Letter  bom 
Thomas  P.  Phelan.  President,  PCX,  to  Ronald  F 
Hunt.  Secretary.  SEC.  dated  May  1«- 1972 

M  198  U.S.  236  11905). 

'^  Certain  telegraph  companies  were  the  only 
entities  authorteed  to  receive  and  distribute  the 
CBOT's  quotations,  pursuant  to  an  agreemenl  Ihdt 
they  Doi  fumiah  the  quotations  to  "bucket  shops." 
The  defendants  did  not  receive  thp  quotations 
tiirougb  thftiw  iclegrapb  companies.  19a  U.S.  at  245. 

M  Id  at  2S0 
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quotations,  the  Coiut  focused  on  the 
nature  of  market  information:  "Time  is 
of  tile  essence  in  matters  like  this,  and 
it  fairly  may  be  said  that,  if  the  contracts 
with  the  plaintiff  are  kept,  the 
information  will  not  become  public 
property  until  the  plaintiff  has  gained 
its  reward.  A  priority  of  a  few  minutes 
probably  is  enough."*' 

The  holding  in  Christie  was 
reaffirmed  two  years  later  in  Hunt  v. 
New  York  Cotton  Exchanged'  In 
upholding  an  injunction  enjoining  the 
defendant  &om  receiving  and  using 
exchange  quotations  of  sales  &om  an 
authorized  telegraph  company,  the 
Court,  citing  Christie,  stated  that  "[ilt  is 
established  that  the  quotations  are 
property  and  are  entitled  to  the 
protection  of  the  law"  and  that  "the 
exchange  may  keep  them  to  itself  or 
communicate  them  to  others."  " 

The  major  e.xchanges  relied  on  the 
ticker  cases  to  assert  proprietary  rights 
in  their  market  information  and  to 
defend  those  rights  vigorously.  In  a 
letter  commenting  on  Commission 
proposals  to  require  dissemination  of 
consolidated  market  information,  Amax 
stated  its  position  as  follows: 

We  believe  it  is  questionable  whether  the 
SEC  has  proceeded  properly  in  proposing 
these  Rules  and  we  have  attached,  as 
Appendix  A.  a  legal  opinion  which  discusses 
this  matter.  It  is  long-standing  and  clearly 
established  legally  thai  the  Exchange  has  a 
proprietary  right  in  its  transaction  data  and 
quotation  information.  It  is  not  clear  from  the 
terms  of  the  proposed  Rules  whether  or  to  the 
extent  to  which  they  might  impinge  on  the 
Exchange's  right.** 

The  NYSE,  which  operated  the  largest 
market,  had  exercised  its  proprietary 
right  to  control  its  information  by 
placing  severe  restrictions  on  public 
access  to  its  quotations: 

It  has  always  been  the  position  of  the 
Exchange  that  NYSE  bid-asked  quotations  on 
a  continuous  basis  are  a  prerogative  of 
Exchange  memtjership.  Since  1928.  when 
bid-asked  quoutions  were  first  made 
available  outside  the  Exchange,  they  have 
always  been  supplied  only  to  the  offices  of 
members  and  member  organizations  pursuant 
to  written  agreements  containing  the  same 
type  of  provisions  as  are  included  in  last-sale 
agreements.*' 

In  sum,  market  information,  to  the 
extent  it  was  disseminated,  was  not 
consolidated,  and  the  largest  market 
refused  to  provide  public  access  to  its 
quotations.  It  was  against  this  backdrop 


that  the  Commission  took  the  first  steps 
towards  creating  a  central  market 
system. 

2.  Initiation  of  a  Central  Market 
Structure 

Recognizing  that  the  public  needed 
greater  access  to  higher  quality  market 
information,  the  Commission  focused 
on  two  objectives  for  market 
information  in  a  series  of  statements  on 
the  future  structure  of  the  securities 
markets:  Unrestricted  public  access  and 
consolidated  information.  These 
objectives  were  embodied  in  the 
concept  of  a  central  market  system, 
which  the  Commission  endorsed  in  a 
letter  transmitting  the  Institutional 
Investor  Study  Report  to  Congress  in 
1971. "2  In  the  letter,  the  Commission 
stated  that  a  "major  goal  and  ideal  of  the 
securities  markets  and  the  securities 
industry  has  been  the  creation  of  a 
strong  central  market  system  for 
securities  of  national  importance,  in 
which  all  buying  and  selling  interest  in 
these  securities  could  participate  and  be 
represented  imder  a  competitive 
regime.""  In  February  1972,  the 
Commission  issued  its  Statement  on  the 
Futxiro  Structure  of  the  Securities 
Markets,  which  emphasized  that  "an 
essential  step  toward  formation  of  a 
central  market  system  is  to  make 
information  on  prices,  volume,  and 
quotes  for  all  securities  in  all  markets 
available  to  all  investors"  and  that 
"(s)uch  a  communications  system 
would  thus  serve  to  link  the  now 
scattered  markets  for  listed 
securities."" 

The  first  steps  toward  practical 
implementation  of  a  central  market 
system  were  taken  in  1972  when  the 
Commission  proposed  nUes  to  provide 
for  the  consolidated  reporting  of 
transactions  and  quotations.'^  In 
response  to  these  proposals,  the  NYSE 
and  Amex  raised  objections  to  the 
Commission's  authority  under  the 
Exchange  Act.  For  example,  the  NYSE 
made  the  following  assertion  with 
respect  to  the  Commission's  authority  to 
adopt  the  quotations  rule: 

To  deprive  or  reduce  the  valuable  property 
interest  of  the  Exchange  in  its  quotations  is 
not  only  beyond  the  authority  of  the  SEC 
under  sections  17(a)  and  23(a)  of  the 


"W  al251. 

'•205  U.S.  322(1907). 

"Id.  at  333.  336. 

*<* Latter  from  Paul  Kohon.  Presidenl.  Amex.  to 
Ronald  F.  Hunt.  Secretary.  SEC,  dated  May  22. 
1972. 

•>  5w  NYSE  letter,  note  53  above. 


"SEC.  Institutional  Investor  Study  Report,  HJt 
Doc.  No.  92-84.  92d  Cong.,  HI  Se«.'(1971). 

"  /(/  at  3«iv. 

^Statement  of  the  Securities  and  Exctiange 
tl^nuniuion  on  tbs  Future  Structure  of  tha 
Sacuntin  Markets  (February  2. 1972).  17  FR  52««. 

»  Securities  Eiclianga  Act  Release  No.  9529 
(March  8,  1972).  37  FR  5760  (propofting  Rule  17e- 
14  for  quotation  disseminAtion).  Securities 
Exchange  Act  Release  No.  9530  (March  8.  1972).  37 
FR  5761  (propoaiog  Rule  17a-15  for  transactioo 
reportiiig). 


Securities  Exchange  Act,  but,  furthermore, 
such  action  would  deprive  the  Exchange  of 
property  in  violation  of  the  due  process 
provisions  of  the  Constitution  of  the  United 
States.^" 

Despite  these  objections,  the 
Commission  was  determined  to  achieve 
the  goals  of  public  access  to 
consolidateti  market  information.  It  did 
not  believe,  however,  that  this  objective 
was  incompatible  with  allowing  the 
exchanges  to  charge  reasonable  fees  for 
such  information.  For  example,  with 
respect  to  the  transaction  reporting  rule, 
the  Commission  clarified  that  the 
"imposition  by  self-regulatory 
organizations  and  vendors  of 
reasonable,  uniform  charges  for 
distribution  of  (transaction  reports)  in 
coimection  with  compliance  with  the 
Rule  will  be  permitted."  "  The 
Commission  also  emphasized  that  it  was 
the  SROs  who  should  be  primarily 
responsible  for  disseminating 
consolidated  information:  "(B)ecause  of 
their  unique  role  in  the  statutory 
scheme,  including  their  obligation  to 
enforce  the  federal  securities  laws 
subject  to  the  Commission's  review,  (the 
SROs)  are  the  most  appropriate  bodies 
to  colled,  prtx:ess  and  make  available 
consolidated,  real-time  quotation 
data."" 

In  early  1975,  the  Commission  sent 
letters  to  the  national  securities 
exchanges  requesting  that  they 
eliminate  any  nUes  or  practices  that 
restricted  access  to  or  use  of  any 
quotation  information  disseminated  by 
the  exchange.  The  Commission's  request 
emphasized  the  importance  of  wide 
public  access: 

(Qluotation  information  is  of  significant 
value  to  the  market  place  as  a  whole  insofor 
as  a  quotation  reflects  the  considered 
judgment  of  a  market  professional  as  to 
various  factors  a^ecting  the  market, 
including  the  current  price  levels  and  size  of 
buying  and  selling  interest.  Thus,  restrictions 
on  dissemination  of  that  information  detract 
from  the  efficiency  of  the  market  place  in 
reflecting  all  available  fundamental  and 
market  information  respecting  an  issuer's 
securities."'' 

lust  prior  to  enactment  of  the  1975 
Amendments,  the  Commission 
annoimced  that  the  exchanges  had 


"NYSE  t.et1er,  note  53  above. 

"  Securities  Exchange  Act  Release  No.  973 1 
(August  14. 1972)  (reproposing  the  transactioQ 
reporting  rule). 

••Securities  Exchange  Act  Release  No.  10969 
(August  14, 1974),  39  FR  31 920  (reproposing  the 
quotation  dissemination  rule). 

••Securities  Exchange  Act  Release  No.  11288 
(March  11. 1975).  40  FR  15015.  In  making  Ihls 
request,  however,  the  Commission  stated  that  it  did 
"not  view  as  a  restriction  reasonable  charges  for 
providing  access  to.  or  permitting  use  of.  quotation 
information."  Id.  at  rt  8. 


complied  with  the  Commission's 
request  and  that,  as  a  consequence, 
vendors  could  disseminate  quotation 
information  "to  any  subscriber  for  any 
purpose,  subject  only  to  compliance 
with  such  procedures  as  disseminating 
exchanges  have  estabUsbed,  or  may  in 
the  future  establish,  to  provide  for  the 
collection  of  reasonable  exchange 
charges  for  such  information." '°  In  this 
regard,  revenues  derived  from  market 
information  fees  already  were  an 
important  source  of  SRO  funding.  In 
1975,  for  example,  market  information 
revenues  represented  14.7%  of  the 
NYSE's  total  revenues  and  28.2%  of  the 
Amex's  total  revenues." 

B.  The  1975  Amendments 

With  the  enactment  of  the  1975 
Amendments,  Congress  left  no  doubt 
that  the  Commission  was  statutorily 
authorized  to  oversee  the  establishment 
of  a  national  market  system  for 
securities.  Consistent  with  the  central 
market  approach  initiated  by  the 
Commission,  the  two  "paramount 
objectives"  of  the  national  market 
system  were  to  he  "the  maintenance  of 
stable  and  orderly  markets"  and  "the 
centralization  of  all  buying  and  selling 
interest  so  that  each  investor  will  have 
the  opportunity  for  the  best  possible 
exeaition  of  his  order,  regardless  of 
where  in  the  system  it  originates."  ~-  To 
achieve  these  objectives.  Congress 
recognized  that  "communication 
systems,  particnilarly  those  designed  to 
provide  automated  dissemination  of  last 
sale  and  quotation  information  with 
respect  to  securities,  will  form  the  heart 
of  the  national  market  system." ''' 
Rather  than  attempt  to  dictate  the 
specific  elements  of  a  national  market 
system,  however.  Congress  chose  to  rely 
on  an  "approach  designed  to  provide 
maximum  flexibility  to  the  Commission 
and  the  securities  industry  in  giving 
specific  content  to  the  general  concept 
of  the  national  market  system."  '* 

Congress  implemented  this  approach 
by  adding  section  llA  to  the  Exchange 
Act.  Section  llA(a)  directs  the 
Commission  to  facilitate  the 
establishment  of  a  national  market 
system  in  accordance  with  specific 
congressional  findings  and  objectives. 
Among  these  findings  were  that  new- 
data  processing  and  communications 
techniques  created  the  opportunity  for 


'°  Securities  Exchange  Act  Release  No.  1 1406 
(May  7. 1975). 

•I  NYSE.  1975  Annual  Kfpon  16.  Amex.  1975 
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more  efficient  and  effective  market 
operations,  and  that  the  linking  of  all 
markets  through  such  data  processing 
and  communications  facilities  would 
increase  the  information  available  to 
broker-dealers  and  investors.  The 
objectives  set  forth  in  section  1 1  A(a)  to 
guide  the  Commission  in  its  oversight  of 
the  national  market  system  were  to 
assure  (1)  economically  efficient 
execution  of  securities  transactions,  (2) 
fair  competition  among  broker-dealers, 
among  exchange  markets,  and  between 
exchange  markets  and  markets  other 
than  exchange  markets,  (3)  the 
availability  to  broker-dealers  and 
investors  of  market  information,  (4)  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market,  and 
(5)  an  opportunity  for  investors'  orders 
to  be  executed  without  the  participation 
of  a  dealer. 

Although  it  intended  to  rely  on 
competitive  forces  to  the  greatest  extent 
possible  to  shape  the  national  market 
system.  Congress  also  rect^gnized  that 
the  Commission  would  need  ample 
authority  to  achieve  the  goal  of 
providing  investors  and  broker-dealers 
with  a  central  source  of  consolidated 
market  information: 

The  conferees  expect,  however,  in  those 
situations  where  competition  may  not  be 
sufficient,  such  as  the  creation  of  a  composite 
quotation  system  or  a  consolidated 
transactional  reporiing  system,  the 
Commission  will  use  the  powers  granted  to 
it  in  this  bill  to  act  promptly  and  effectively 
to  insure  that  the  essential  mechanisms  of  an 
integrated  secondary  trading  system  are  put 
in  place  as  rapidly  as  possible. '^ 

Accordingly.  Congress  granted  the 
Commission  "pervasive  rulemaking 
power  to  regulate  securities 
commtmications  sj'stems  " '" 

(ingress  was  pEirtitnilarly  concerned 
about  entities  that  would  be  exclusive 
pnicessors  of  market  information  for  the 
SROs.  II  noted  that  any  such  processor 
would  be  "in  effect,  a  public  utility,  and 
thus  it  must  function  in  a  manner  which 
is  absolutely  neutral  with  respect  to  all 
market  centers,  all  market  makers,  and 
all  private  firms."  7^  Section  llA  was 
intended  to  "grant  the  SEC  broad 
powers  over  any  exclusive  processor 
and  impose  on  that  agenci,'  a 
responsibility  to  assure  the  processor's 
neutrality  and  the  reasonableness  of  its 
charges  in  practice  as  well  as  in 
concept." '" 

Section  llA(b)(l)  requires  registration 
with  the  Commission  of  any  SIP  that  is 
an  exclusive  processor.  An  "exclusive 


pr(x:essor"  is  defined  in  section 
3(a)(22)(B)  as  any  SIP  or  SRO  that, 
directly  or  indirectly,  engages  on  an 
exclusive  basis  in  collecting,  pr(x:essing, 
or  distributing  the  market  information  of 
an  SRO.  If  a  registered  SIP  limits  the 
access  of  any  person  to  its  services, 
section  l]A(b)(5)  provides  for 
Commission  review  of  the  limitation. 
The  Commission  may  uphold  the 
limitation  on  access  if  it  is  consistent 
with  the  Exchange  Act  and  the  rules 
thereunder  and  the  person  .subject  to  the 
prohibition  or  limitation  has  not  been 
discriminated  against  unfairly,  if  the 
Commission  cannot  make  this  finding  or 
if  the  prohibition  or  limitation  imposes 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtheranire 
of  the  purposes  of  the  Exchange  Act,  the 
Commission  must  set  aside  the 
limitation. 

Although  an  SRO  is  excluded  from 
the  definition  of  a  SIP  in  section 
3(a)(22)(A)  and  therefore  is  not  required 
to  register  under  section  llA(b), 
Congress  specifically  included  within 
the  definition  of  "exclusive  processor" 
in  section  3(a)(22)(B)  any  SRO  that  acted 
"on  its  own  behalf  in  performing  these 
functions.  Moreover,  the  legislative 
history  of  this  section  indicates  a 
congressional  intention  that  SROs  acting 
as  exclusive  processors  be  regulated  "in 
the  same  maimer  and  to  the  same 
extent "  as  SIPs  that  are  registered  under 
section  llA(b)."' 

Section  llA(c)(l)  specifies  the 
Commission's  rulemaking  authority 
m'er  market  information  In  addition  to 
assuring  that  exclusive  processors  make 
their  market  information  available  to 
SIPs  on  terms  that  are  "fair  and 
reasonable"  (subparagraph  C)  and  that 
all  persons  have  acx:ess  to  information 
on  terms  that  are  "not  unreasonably 
di.'icriminatory  "  (subparagraph  D).  the 
Commission  is  directed  to  prevent 
deceptive  or  fraudulent  information 
(subparagraph  A),  to  assure  the  prompt, 
accurate,  reliable,  and  fair 
dissemination  of  market  information 
and  that  the  form  and  content  of 
information  was  fair  and  useful 
(subparagraph  B).  to  assure  that  all 
broker-dealers  transmitted  orders  in  a 
manner  consistent  with  the 
establishment  of  a  national  market 
system  (subparagraph  E),  and  to  assure 
equal  regulation  of  all  markets  and 
broker-dealers  efTecting  transactions  in 
national  market  system  securities 
(subparagraph  F)."" 


"•  Id.  Bl  93. 

"Senate  Report,  note  72  above,  al  11. 

"  Id.  ali2. 


'''Id  at  in. 

•"Conjfress  evplicitlv  defined  "equal  regulation" 
In  the  Exchange  Acl  in  terms  of  the  eHert  of 
n^ulalion  on  competition.  Section  3(aH3fil  provides 
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Finally.  Congress  addressed  die  issue 
of  funding  for  national  market  system 
facilities.  Sections  6(b)(4)  and  15A(b)(5) 
require  that  the  rules  of  a  national 
securities  exchange  or  national 
securities  association  "provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers  and  other  persons  using" 
the  exchange's  or  association's  facilities. 
The  legislative  history  of  this  provision 
indicates  Congress'  intent  that  the  fees 
collected  from  all  persons  using  an 
SRO's  facilities  could  appropriately  be 
directed  to  funding  the  "costs  associated 
with  the  development  and  operation  of 
a  national  market  system  ' " 

In  summary.  Congress  granted  the 
Commission  broad  flexibility  in  the 
1975  Amendments  in  determining 
whether  the  fees  charged  by  an 
exclusive  processor  for  market 
information  are  "fair  and  reasonable." 
"not  unreasonably  discriminatory,"  and 
an  "equitable  allocation  "  of  reasonable 
fees  among  persons  who  u.se  an  SRO's 
facilities.  The  most  important  objectives 
for  the  Commission  to  consider  in 
evaluating  fees  are  to  assure  (1)  the  wide 
availability  of  market  information,  (2) 
the  neutrality  of  fees  among  markets, 
vendors,  broker-dealers,  and  users,  (3) 
the  quality  of  market  information — its 
integrity,  reliability,  and  accuracy,  and 
(4)  fair  competition  and  equal  regulation 
among  markets  and  broker-dealers. 

C.  Commission  s  Review  of  Market 
Information  Fees 

The  Commission  most  often  has 
reviewed  market  information  fees  as 
proposed  rule  changes  by  the  NASD 
under  Section  19fb)  and  by  the  Plans 
under  Rule  llAa3-2(c),  In  this  context, 
the  Commission  has  relied  to  a  great 
extent  on  the  ability  of  the  SROs  and 
Plans  to  negotiate  fees  that  are 
acceptable  to  SRO  members, 
information  vendors,  investors,  and 
other  interested  parties.  This  approach 
was  adopted  soon  after  the  1975 
Amendments  were  enacted.  For 
example,  the  1978  Commission  release 
adopting  Rule  llAcl-1,  which  requires 
the  dissemination  of  quotations  by 
SROs.  addressed  a  dispute  between  the 
SROs  and  vendors  concerning  fees  for 


U«t  a  "class  of  parsons  or  markets  is  subject  to 
equal  raguiation  if  no  member  of  the  class  has  a 
competitive  advaotage  over  any  other  member 
thereof  resuitiitg  from  a  dispanly  in  their  ragulation 
under  this  title  which  the  Commission  determines 
is  unfair  and  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  tliis  tiUe.*  The 
legislative  history  of  this  section  emphasizes  that 
equal  regulation  "is  a  competitive  concept  intended 
to  guide  the  Commission  in  its  oversight  and 
regulation  of  the  trading  markets  and  the  conduct 
of  the  Securities  industry  '  Id  at  94. 
"'  Conference  Report,  note  73  above,  at  92. 


quotation  information."^  The  release 
stales  that  "[tlhe  Commission  expects 
that  the  vendors  and  self-regulatory 
organizations  will  resolve  these  matters 
satisfactorily  without  Commission 
intervention  prior  to  the  effective  date  of 
the  Rule.  However,  the  Commission  will 
monitor  the  progress  of  these 
discussions  to  assure  that  compliance 
with  the  Rule  and  the  other  provisions 
of  the  Act  are  achieved  and  will  take 
appropriate  action  if  necessary."  " 

As  a  means  to  arrive  at  fair  and 
reasonable  fees,  the  negotiation  process 
is  buttressed  by  the  public  notice  and 
comment  procedures  that  accompany 
proposed  rule  changes.  If  negotiations 
do  not  lead  to  a  mutually  acceptable  fee, 
interested  parties  know  that  they  will 
have  an  opportunity  to  submit  their 
views  on  proposed  fees  directly  to  the 
Commission.  In  this  regard,  it  bears 
noting  that  no  comments  were 
submitted  to  the  Commission  in  1995 
when  the  NASD  proposed  to  establish  a 
per-query  fee  of  one  cent  as  an 
alternative  to  its  monthly  fee  for 
nonprofessional  subscribers,  which  was 
then  $4  per  month.**  Similarly,  no 
comments  were  submitted  to  the 
Commission  in  1996  when  OPRA 
proposed  to  establish  a  similar  per- 
query  fee  of  two  cents  "''  It  was  not  until 
October  1997,  when  the  CTA  proposed 
to  establish  a  per-query  fee  of  one  cent 
as  a  permanent  part  of  its  fee 
schedule,"'  that  the  Commission 
received  comments  opposing  the 
amount  of  these  per-query  fees.  The 
negative  comments  focused  attention  on 
the  fees  applicable  to  retail  investors, 
which  was  one  of  the  important  factors 
that  led  the  Commission  to  undertake  its 
comprehensive  review  of  market 
information  fees.  As  discussed  in 
section  V  below,  the  Commission  is 
considering  whether  there  are  ways  to 
enhance  the  participation  of  interested 
parties  in  the  fee-setting  process. 
In  addition  to  commenting  on 
proposed  rule  changes,  vendors  or 
subscribers  who  believe  that  a  fee  is 
high  enough  to  constitute  an 
unjustifiable  limitation  of  their  access  to 
market  information  may.  under  section 
1 1  A(b)(5).  apply  to  the  Commission  to 
institute  proceedings  to  review  the  fee. 
The  Commission  has  addressed  market 
information  fees  in  this  context  on  two 
occasions.  The  first  involved  OPRA  and 


"Securities  Exchange  Act  Release  No.  14415 
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several  information  vendors:  the  second 
involved  the  NASD  and  Institutional 
Networks  Corporation  ("Instinet"). 
These  proceedings  are  discussed  next. 

1.  OPRA  Order 

In  1978.  the  Commission  issued  an 
order  addressing  OPRA's  decision  to 
impose  an  access  fee  on  information 
vendors  ( "OPRA  Order  ")."'  OPRA's 
justification  for  the  proposed  fee  was  to 
recoup  the  costs  of  (developing  and 
operating  its  new  high  speed 
consolidated  options  reporting  system. 
The  vendors  challenged  OPRA's 
statutory  authority  lo  impose  an  access 
fee.  but  the  Commission  decided  that 
die  language  of  Sections  llA(b)(3), 
llA(b)(5).  and  llA(c)  "indicates  diat  a 
registered  securities  information 
processor  is  permitted  to  impose  terms 
of  access  on  vendors,  including  access 
fees."  The  Commission  specifically 
declined,  however,  lo  evaluate  the 
amount  of  the  fee: 

The  Commission's  determination  here  is 
limited  .TOlaly  lo  a  finding  thai  the  Act 
permits  some  form  of  an  access  fee  to  be 
charged  by  OPRA.  in  its  capacity  as  a 
registered  securities  informaUon  processor.  It 
does  not  address  whether  the  costs 
incorporated  by  OPRA  into  the  access  fee 
represent  limitations  on  access  which  are 
permitted  under  the  Act.  or  whether  the  level 
of  the  fee  charged  by  OPRA  is  reasonable."  ** 

Thus,  the  OPRA  Order  indicates  that 
costs  are  a  relevant  factor  in 
determining  the  reasonableness  of  a  fee 
for  market  information,  but  goes  no 
further. 

2.  Instinet  Order 

In  1984.  the  Commission  evaluated  a 
market  information  fee  in  a  limitation  of 
access  proceeding  involving  the  NASD 
and  Instinet.  The  Commission  issued  an 
order  finding  that  a  proposed  NASD  fee 
for  quotation  informaUon  represented 
an  unwarranted  denial  of  access, 
primarily  because  the  NASD  had  failed 
to  submit  an  adequate  cost-based 
justification  for  its  proposed  fee 
("Instinet  Order"). »»  The  Commission 
repeatedly  emphasized,  however,  that 
the  scope  of  its  decision  was  limited  to 
the  particular  competitive  situation 
presented  in  the  proceedings. 

The  NASD  was  not  simply  charging  a 
fee  for  a  stream  of  basic  market 
information  and  then  allowing  vendors 
to  provide  that  information  to 
subscribers  in  whatever  form  they 
chose.  Rather,  the  NASD  also  was  in  the 


business  of  providing  enhanced 
information  products  to  its  own  direct 
subscribers.  Under  these  circumstances, 
the  fees  that  the  NASD  charged  lo 
vendors  could  directly  and  substantially 
affect  the  ability  of  these  vendors  to 
compete  in  the  market  for  pro\iding 
enhanced  information.*'  The 
Commission  found  that  the  requirement 
of  section  llA(b)(5)(B)— that  a 
limitation  on  access  "not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes"  of  the  Exchange  Act — could 
be  satisfied  only  if  the  fee  was  stricUy 
limited  to  the  NASD's  costs  of  providing 
the  information  to  vendors: 

(Blecause  Instinet  seeks  lo  distribute 
certain  NASDAQ  quotation  information  in 
competition  with  the  N.^SD.  which  is  an 
exclusive  processor  of  that  information,  the 
proposed  fees  must  be  cost-based  and 
calculated  by  allocating  the  percentage  of 
system  use  of  each  quotation  service  offered 
by  the  NASD  ("functional  analysis"),  to 
ensure  the  neutrality  and  reasonableness  of 
the  NASD's  charges  to  Instinet  and  its 
subscribers."*' 

The  Commission  also  emphasized, 
however,  that  it  was  the  peculiar 
competitive  context  of  the  proceedings 
that  led  to  its  decision  to  require  a  strict, 
cost-based  justification.  It  specifically 
distinguished  fees  for  services  that  the 
NASD  did  not  provide  in  competition 
vrith  vendors: 

When  the  Commission  approved  the 
current  NASDAQ  fee  schedule,  it  was 
addressing  e  situation  markedly  different 
from  the  situation  in  the  current  case.  '   '    * 
In  instances  such  as  Level  1  service,  the 
NASD  has  no  incenUve  lo  establish  fees  that 
would  influence  a  subscriber's  choice  of 
particular  vendors  from  which  to  receive  the 
service:  because  the  NASD  does  not  market 
the  service  on  a  retail  level,  it  theoretically 
is  immaterial  to  the  NASD  from  whom 
particular  subscribers  receive  the  data.  In 
such  cases,  it  well  may  be  appropriate  for  the 
NASD  ta  havea  limited  amount  of  flexibility 
in  determining  how  to  base  its  fees,  although 
all  NASD  fees  must  be  consistent  with  the 
Act.» 

The  Instinet  Order  was  affinned  in 
National  Assoc,  of  Securities  Dealers, 
Inc.  V.  SEC.  '^  The  court  agreed  with  the 
Commission's  analysis  of  the 


"In  the  Matter  of  Bunker  Ramo  Corp  .  GTE 
Information  Systems.  Inc.,  and  Options  Pnce 
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^  The  NASD  provided  its  most  basic  quotation 
service.  Nasdaq  Level  1  (which  included  only  the 
best  bid  and  offer),  solely  through  vendors.  In 
contrast,  it  provided  its  enhanced  Nasdaq  L«vel  2 
service  (which  included  a  full  montage  showing 
each  market  maker  and  its  quotationil  direcUy  to 
subscribers.  Instinei  also  wanted  to  parUcipate  in 
the  market  for  providing  the  full  montage  to 
subacribers.  The  NASD  had  proposed  to  charge 
Instlliet's  subscribers  a  fee  based  on  the  be  it 
chaned  its  own  subscniieis.  thereby  rharyng  a 
retail  price  to  a  competitor  in  the  wtiolflsala  market. 

"Id 

^  Id.  (emphasis  added). 

«J SOl  F.2d  1415  (DC.  Cfr.  1986). 


competitive  context  of  the  NASD's 
proposed  fee:  "Had  the  Commission 
approved  NASD's  value-of-service  fee 
proposal,  Instinet's  subscribers 
effectively  wotdd  have  been  required  lo 
pay  NASD  retail  rates  for  a  wholesale 
service."'*  Although  it  recognized  that 
strict  cost  allocation  was  a  difficuill  task, 
the  court  affirmed  the  Commission's 
view  that  a  such  an  approach  was 
necessary  given  the  NASD's  competitive 
position  in  relation  to  Instinet: 

Avoidance  of  cross-subsidization  of 
services  is  a  legitimate,  non-arbitrary  reason 
for  requiring  difficult  cost  allocations.  *  '  * 
If  permitted  such  a  subsidy.  NASD  would 
have  been  given  an  unfair  competitive  edge 
over  Instinot  in  a  market  in  which  NASD 
already  had  the  advantage  of  its  former 
monopoly  position.  We  find  these  reasons 
sufficient  to<cupport  the  (Dommisaion's 
decision  to  require  NASD  to  make  an 
admittedly  difficult  and  imprecise  cost 
allocation.'** 

The  practical  difficulties  of 
implementing  this  strict,  cost-of-service 
approach  are  demonstrated  by  the 
subsequent  history  of  the  fee  involved 
in  the  Instinet  Order  (later  named  the 
"NQDS"  fee),  to  August  1985,  die  NASD 
proposed  a  revised  fee  of  $79  per 
month.°>  The  Commission  did  not 
approve  this  proposal,  but  instead 
instituted  proceedings  to  determine 
whether  it  shoiUd  be  disapproved,  based 
primarily  on  the  question  whether  the 
fee  included  some  costs  that  were 
inconsistent  with  the  Instinet  Order.°' 
to  September  1986.  the  NASD  proposed 
another  NQDS  fee  of  $50.75  per 
month.*"  This  proposal  was  supported 
by  an  extensive  and  complex 
ratemaking  analysis.  It  iiicluded  a 
comprehensive  allocation  of  costs  lo 
pools  consisting  of  six  resources  ^  and 
eleven  services.'""  The  major  categories 
of  costs  were  summarized  as  (1) 
operational  costs,  which  were  allocated 
lo  the  six  resource  pools  based  on 
identifiable  persoimel,  equipment,  and 
physical  facilities  dedicated  to  those 
operations,  (2)  systems  and  product/ 
service  development  costs,  which  were 
allocated  to  the  six  resource  cost  pools 


•'601F.2datl4I9. 

"1101  F  2d  at  1420-1421 

"*  Securities  Exchange  Act  Release  Na  22376 
(August  30. 1985).  50  FR  38692 

"'  Securities  Exchange  Act  Release  No.  22935 
(February  21. 1986).  51  FR  6957. 

"•Securities  Ei(chafl«e  Act  Release  No.  26119 
ISeptember  27. 19661.  S3  FR  39002. 

"*  The  six  reaources  wen;  1 1 )  network/ 
communicaiiooa — 2400-baud  tines.  (2)  network/ 
coinmunicatloas — 96O0-)iau<J  lines.  (3)  UNISYS 
pracaaaor.  (4)  Tandem  processor.  (5)  UNISYS  data 
storage,  and  (61  Tandem  data  storage. 

i<»The  e)even  servicea  were  (1)  l^vel  1.  (2)  Last 
Sa)o.  (3)  Level  2/3.  141  NQDS.  (5|  SOES.  16)  TARS' 
MBARS.  (7)  CfSS,  (8)  era.  (9)  Mutual  Funds.  (10) 
NASOAQ/NMS  Tickai.  aod  (111  ACES. 


based  on  the  historical  or  anticipated 
level  of  effort  lo  be  devoted  lo  the 
respective  resources.  (3)  overhead  and 
general  and  administrative  costs,  which 
were  allocated  direcUy  to  resource  and 
service  cost  pools  lo  tbe  extent  that  a 
causal  relationship  existed  between 
those  resources  or  services  and  the 
incurrence  of  the  affected  costs,  and  (4) 
residual  overhead  and  general  and 
administrative  costs,  which  were 
allocated  to  resource  and  service  co«t 
pools  based  on  the  total  cost  input  base 

The  Commission  had  not  acted  on 
this  proposal  when  the  NASD,  in  July 
1990.  proposed  yet  another  NQDS  fee  of 
$50  per  month.""  This  fee.  however, 
included  last  sale  information  in 
addition  lo  quotation  information.  Tbe 
Commission  approved  the  fee  in 
October  1990.'"2  Notably,  tbe 
Commission  did  not  undertake  any  cost- 
based  explanation  of  the  $50  fee.  nor 
did  it  express  any  opinion  on  the 
extensive  cost-of-service  analysis  that 
had  been  included  in  the  NASD's 
September  1988  proposal.  Instead,  it 
noted  that,  "in  reviewing  the  fairness 
and  reasonableness  of  the  proposal,  the 
Commission  finds  it  significant  that  the 
proposed  fee  of  $50  is  the  result  of 
negotiations  among  the  contained 
parties  after  protracted  proceedings."  "" 
The  $50  fee  approved  for  NQDS 
information  in  1990  has  remained 
unchanged  up  to  the  present. 

IV.  SRO  Financial  Structures  and  the 
Cost  of  Market  Information 

The  financial  structures  of  the 
individual  SROs  have  not  resulted  from 
the  imposition  of  any  smgle  blueprint 
for  what  an  SRO  shoidd  be.  Rather,  the 
current  structure  of  each  SRO  is  a  result 
of  its  particular  history  and  competitive 
position.  Each  SRO  is.  to  a  great  extent, 
unique.  For  this  reason,  generalizations 
about  the  SROs  are  as  apt  to  gloss  over 
important  differences  as  they  are  to 
highlight  similarities.  Nevertbeleu, 
important  similarities  do  exist, 
particularly  between  the  two  largest 
SROs— die  NTSE  and  NASD— which 
perform  all  of  the  self-regulatory 
fimcrtions,  have  the  broadest  access  to 
the  different  sources  of  SRO  funding, 
and  therefore  have  the  most  complex 
cost  structures.  This  section  first  will 
outline  the  various  Exchange  Act 
ftmctions  performed  by  the  SROs  and 
analyze  their  financial  structures.  It  then 
will  discuss  the  cost  of  market 
information  m  light  of  this  analysis. 


>"<  Securities  Exchange  Act  Releaae  No.  28200 
Ouly  12.  1990),  55  FR  29446 

'"  Securities  Exchange  Act  Raleua  No  28599 
(October  15. 1990).  55  FR  42796. 
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.4.  Exchange  Act  Functions  of  the  SROs 

Ever  since  the  Exchange  Act  was 
enacted  in  1934,  self-reg^ation  by  the 
securities  industry  has  been  an  essentia] 
component  of  its  regulatory  scheme  for 
providing  fair  and  orderly  markets  and 
protecting  investors.  The  Exchange  Act 
itself,  as  well  as  the  Commission's  rules 
and  automation  review  policies 
thereunder,  impose  on  the  SROs  a  host 
of  regulatory  and  operational 
responsibilities,  including  most  of  the 
day-to-day  responsibilities  for  market 
and  broker-dealer  oversight.  Meeting 
these  self-regulatory  responsibilities 
requires  an  enormous  expenditure  of 
expertise  and  funds,  as  evidenced  in 
part  by  the  fact  that  the  SROs'  combined 
total  expenses  in  1998  were  $1.68 
billion."" 

Sparing  the  federal  government  much 
of  the  burden  of  securities  regulation 
was  one  of  the  primary  reasons  that 
Congress  incorporated  industry  self- 
regulation  into  the  Exchange  Act.  For 
example,  when  Congress  amended  the 
Exchange  Act  in  1938  to  extend  the  self- 
regulatory  regime  to  the  over-the- 
counter  market,  it  noted  that  an 
approach  relying  solely  on  government 
regulation  "would  involve  a 
pronounced  expansion  of  the 
organization  of  the  Securities  and 
Exchange  Commission:  the 
multiplication  of  branch  offices:  a  large 
increase  in  the  expenditure  of  public 
funds:  an  increase  in  the  problem  of 
avoiding  the  evils  of  bureaucracy;  and  a 
minute,  detailed,  and  rigid  regulation  of 
business  conduct  by  law." '"5 

Rather  than  adopt  this  purely 
governmental  approach.  Congress 
determined  that  it  was  "distinctly 
preferable  "  to  rely  on  "cooperative 
regulation,  in  which  the  task  will  be 
largely  performed  by  representative 
organizations  of  investment  bankers. 
dealers,  and  brokers,  with  the 
Government  exercising  appropriate 
supervision  in  the  public  interest,  and 
exercising  supplementary  powers  of 
direct  regulation." '"«  Similarly,  the 
legislative  history  of  the  1975 
Amendments  noted  that  a  principal 
reason  for  adopting  a  self-regulatory 
regime  was  the  "sheer  inefiectiveness  of 
attempting  to  assure  (regulation) 
directly  through  the  govenunent  on  a 
wide  scale. " ""  Although  the  SROs  bad 
not  always  performed  their  role  up  to 
expeaations.  Congress  believed  that  the 
self-regulation  generally  bad  worked 
well  and  "should  be  preserved  and 


strengthened. "  "">  In  sirai.  the  fees  that 
enable  the  SROs  to  ftilfill  their  self- 
regulatory  functions  play  an  essential 
role  in  the  Exchange  Act  regulatory 
scheme. 

These  functions  can  be  divided  into 
the  following  four  categories:  market 
operation,  market  regulation,  listing, 
and  member  regulation,  which  are 
described  briefly  below. 

1.  Market  Operation.  Each  of  the 
SROs  is  associated  with  a  particular 
market  that  it  is  responsible  for 
operating  in  accordance  with  the 
requirements  of  the  Exchange  Act. 
These  include,  for  example,  the 
requirements  in  section  6(b)(5)  that  the 
rules  of  a  national  securities  exchange 
be  designed  "to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,""  "to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest.  "  To 
meet  these  statutory'  requirements,  the 
SROs  must  establish  and  staff  the 
physical  locations  and/or  technological 
systems  that  are  necessary  for  a  stable 
and  orderly  market.  In  this  regard,  the 
Commission  has  promulgated  two 
releases  establishing  automation  review 
policies  for  the  SROs  to  meet  on  a 
voluntary  basis  ("ARP  Releases").'" 
Among  other  things,  the  ARP  Releases 
reconmiend  that  each  SRO  produce 
estimates  of  future  capacity  needs, 
establish  back-up  protocols  to  deal  with 
system  problems,  implement  quality 
assurance  and  stress  testing  of  its 
systems,  and  have  in  place  a  process  for 
detecting  and  controlling  internal  and 
external  threats  to  its  systems.  Meeting 
these  stringent  requirements  is 
particularly  important  for  the  primary 
markets  that  must  be  able  to  operate 
smoothly  on  even  the  highest  voliune 
trading  days. 

2.  Market  Regulation.  The  SROs  are 
responsible  for  promulgating  rules  that 
govern  trading  in  their  markets; 
establishing  the  necessary  systems  and 
procedures  to  monitor  such  trading:  and 
identifying  instances  of  suspicious 
trading,  such  as  potential  insider 
trading,  market  manipulation,  or  any 
other  violations  of  the  Exchange  Act,  the 
rules  thereunder,  or  SRO  rules.  If  an 
SRO  identifies  potential  misconduct 
involving  persons  or  entities  that  are 
within  its  jurisdiction,  the  SRO  is 
responsible  for  conducting  a  further 


investigation  and  bringing  a  disciplinary 
action  when  appropriate.  For  potential 
misconduct  outside  its  jurisdiction,  an 
SRO  is  responsible  for  making  referrals 
to  the  Commission  or  other  appropriate  • 
agencies  and  assisting  these  agencies  in 
their  investigations. 

3.  Listing.  The  SROs  promulgate  and 
administer  listing  standards  that  govern 
the  securities  that  may  be  traded  in  their 
markets.  For  corporate  securities,  these 
rules  include  minimiun  financial 
qualifications  and  repotting 
requirements  for  their  issuers.  The  SROs 
are  responsible  for  monitoring  issuers 
and  delisting  the  securities  of  those  that 
fail  to  meet  these  minimum 
requirements.  Obtaining  a  listing  on  an 
SRO  market  provides  corporate  issuers 
with  the  assurance  of  a  well-operated 
and  well-regulated  trading  market  for 
their  .seciuities,  as  well  as  enhanced 
visibility  and  prestige  in  the  eyes  of 
investors.  An  active  market  for 
secondary  trading  in  a  corporation's 
securities  benefits  not  only  its 
shareholders,  but  also  the  corporation 
itself  through  enhanced  capital-raising 
capacities.  In  addition  to  corporate 
securities,  the  SROs  list  a  variety  of 
derivative  securities,  such  as  equity 
options  and  index-based  products. 

4.  Member  Regulation.  The  SROs  are 
responsible  for  promulgating  and 
enforcing  rules  that  govern  all  aspects  of 
their  members'  seciuities  business, 
including  their  financial  condition, 
operational  capabilities,  sales  practices, 
and  the  qualifications  of  their 
personnel.  In  fulfilling  this  function,  the 
SROs  conduct  examinations  on  the 
premises  of  their  members,  monitor 
financial  and  other  operational  reports, 
and  investigate  potential  violations  of 
rules  and  bring  disciplinary  proceedings 
when  appropriate.  Many  broker-dealers 
are  members  of  more  than  one  SRO,"" 
and  therefore  the  regulatory 
responsibilities  for  these  firms,  such  as 
examinations  of  their  financial  and 
operational  condition,  have  been 
allocated  to  a  single  SRO  in  accordance 
with  section  17(d)  of  the  Exchange  Act 
and  the  rules  thereunder. 

B.  SRO  Financial  Structures 
1.  Sources  of  Funding 

There  are  four  major  categories  of 
services  provided  by  SROs  for  which 
they  charge  the  fees  that  fund  their 


'"  See  Tables  9  Ihrough  17  in  the  Appeodlx. 
"»  S.  R«p.  No.  1455.  75th  Cong..  Jd  SeM.  3 
(19381. 
'"Id  an. 
'"'  SeoafB  Report.  Dole  72  above,  at  22. 


"»W.  «t23. 

""Sacuritiei  Excbange  Act  Reiisase  No.  29185 
(May  9.  t9«l).  56  FR  22490.  SecuriUes  Exchange 
Ad  Ralaaaa  No.  27445  (Nov.  16. 1989).  54  FR 
48703. 


' '»  Section  1 5(b)(9)  of  the  Exchange  Act  requires 
all  broker-dealers  to  bocome'memben  of  a  national 
securities  association  unless  they  limit  their 
activities  to  effecting  transactions  in  securities 
solely  on  a  national  securities  exchange  of  which 
they  are  a  member.  As  a  result,  all  broker-dealers 
doing  a  public  business  currently  must  become 
members  of  the  NASD,  as  well  as  of  the  exctianges 
oa  which  tliay  conduct  busiseas. 


operations.  These  categories  are  (1) 
regulatory  fees  and  assessments,  which 
are  paid  by  an  SRO's  members,  (2) 
transaction  services  fees,  which  are  paid 
by  anyone  who  uses  an  SROs  facilities 
for  executing,  reporting,  and  clearing 
transactions,  (3)  listing  fees,  which  are 


paid  by  corporate  issuers,  and  (4) 
market  information  fees,  which  are  paid 
by  all  those  who  use  or  distribute  the 
financial  information  disseminated  by 
the  SROs.  including  information 
vendors,  broker-dealers,  institutional 

1998  SRO  Sources  of  Funding 

S  millions  (%  ot  SRO  Total) 


investors,  retail  investors,  the  options 
and  futures  markets,  and  others. 

The  amounts  and  the  percentages  of 
total  SRO  funding  provided  from  these 
sources  are  set  forth  in  the  following 
table: 


Regulatory 

Tiansaction 

Usting 

Maiketlnfo 

Other 

SFK)  Total 

tilYSF                         ,  „ ., .,, 

1(X}.5  (14) 
234.0  (33) 

165  7  (23) 

296.0(41) 
137.3  (20) 

111.5(15) 

55.0  (7) 

$728.7 

NASD  — ._ 

126.9  (18) 

152.3(22) 

49.3  (7) 

699.8 

Amex       .  .    , ,, ., 

17.7  (B) 

91.9(41) 

16.3  (7) 

82.9(37) 

15.2  (7) 

224.0 

CBOE 

19.7(15) 

84.6(67) 

0.0  (0) 

17.5  (14) 

4.7  (4) 

126.5 

PCX 

3.0  (4 
0.0  (0 

53.8(71) 

2.0  (3) 

12.9(17) 

5.3  (7) 

77.0 

CHX 

24.7  (54) 

0.0  (0) 

20.0  (44) 

1.1  (2) 

45.8 

PtUx  ; „..„.„ —     .. 

0.0  (0) 

30.2  (69) 

0  0  (0) 

7.1  (16) 

64  (15) 

43.7 

BSE  „ _.. 

Z.S  (13) 

10.4  (57) 

0.8  (4) 

3.8  (21) 

0.9  (5) 

184 

CSE -„ 

0.5  (8> 

2.6  (45) 

0.0  (0) 

2.6  (45) 

0.1  (2) 

5.8 

S  Total  

377.9  (19) 

590.8(30) 

4524  (23) 

410.6(21) 

138.0  (8) 

1969.7 

Individual  SROs  vary  widely  in  the 
extent  to  which  they  perform  each  of  the 
four  SRO  functions  and  rely  on  the  four 
sources  of  funding.  As  a  cumulative 
matter,  however,  they  received  21% 
($410.6  million)  of  their  funding  from 
market  information  fees  in  1998.  This 
percentage  has  remained  remarkably 
consistent,  despite  the  rapid  growth  in 
market  data  revenues  in  recant  years. 
For  example,  market  information 
revenues  provided  the  SROs  with  20% 
(S246.1  million)  of  their  funding  in 
1994.  In  addition,  the  reliance  on 
market  information  revenues  by  two  of 
the  major  equity  markets — the  NYSE 
and  Amex — has  remained  relatively 
consistent  ever  since  the  national 
market  system  was  created  in  the 
1970's."'  The  major  exception  is  the 
NASD,  which  was  a  relatively  small 
organization  and  had  no  market 
information  revenues  in  the  1970's. 
With  the  expansion  of  the  Nasdaq 
market,  however,  the  NASD  now  is  one 
of  the  two  largest  SROs  and  receives 
22%  of  its  funding  from  market 
informatipn  revenues. 

The  NYSE  historically  has  operated 
and  regulated  one  of  the  largest  and 
most  prestigious  markets  in  the  world 
and  has,  as  well,  taken  a  leading  role  in 
the  regulation  of  its  members,  which 
include  most  of  the  largest  broker- 
dealers.  Consistent  with  its  broad 
responsibilities,  the  NYSE  receives 
substantial  revenues  from  each  of  the 
four  sources  of  funding.  In  particular. 


" '  See.  e.g.,  SEC.  4Bth  .Annual  Beport  110-111 
(1980)  (setting  forth  toul  revenues  and  market 
information  leveoties  (then  labeled 
"communication  revenues")  for  each  of  the  SROs 
bom  197S  to  19791. 


the  NYSE's  revenues  from  listing  fees  in 
1998  ($296  million)  represented  41%  of 
its  total  revenues  and  were  more  than 
double  the  listing  revenues  of  all  the 
other  SROs  combined.  The  NYSE's 
substantial  responsibilities  for 
regulating  its  members  are  reflected  by 
its  more  than  S100.5  million  in  revenues 
from  regulatory  fees.  It  also  received 
$165.7  million  from  transaction  ser\'ices 
fees  (classified  as  "trading  fees"  and 
"facility  and  equipment  fees"  in  Table 
9  in  the  Appendix)  and  $111.5  million 
from  market  information  fees. 

The  NASD  started  from  a 
substantially  different  position  than  the 
NYSE,  but  has  grown  so  rapidly  in  the 
last  decade  that  its  revenues  now  are 
comparable  to  the  NYSE's.  The  NASD 
began  as  a  membership  organization  for 
broker-dealers  conducting  business  in 
the  over-the-counter  markets.  With  the 
dramatic  expansion  of  the  Nasdaq 
market,  however,  the  NASD  now 
performs  all  of  the  four  SRO  functions 
to  a  large  e.xtent  and  is  funded 
accordingly.  Nevertheless,  its  origins  are 
demonstrated  by  the  fact  that  it  received 
by  far  the  largest  amount  of  funding  in 
1998  from  regulatory  fees  ($234.0 
million,  classified  as  "member 
assessments,"  "registration  and 
qualification  fees,"  "regulatory  fees  and 
fines."  and  "corporate  finance  fees"  in 
Table  10  in  the  Appendix).  The  prestige 
of  the  Nasdaq  market  is  reflected  by  the 
NASD's  S137.3  million  in  issuer  listing 
fees.  The  NASD  also  received  a  larger 
amount  of  revenues  from  market 
information  fees  ($152.3  million)  than 
any  of  the  other  SROs,  which  was 
bolstered  by  its  $22.2  milhon  in 
distributions  from  Network  A  and 


Network  B  for  transactions  in  listed 
securities.  Finally,  the  NASD  received 
S126.9  million  in  revenues  from 
transaction  ser^'ices  fees. 

The  other  SROs  differ  from  the  NYSE 
and  NASD  in  three  principal  respects: 
(1)  their  markets  generate  much  less 
trading  volume.  (2)  they  derive  only  a 
small  portion  of  their  revenues  from 
listing  fees,  and  (3)  they  are  less 
involved  in  member  regulation,  which 
results  in  much  lower  revenues  derived 
from  regulator\'  fees.  The  result  is  that 
each  of  the  SROs  other  than  the  NYSE 
and  NASD  derives  a  much  higher 
percentage  of  its  revenues  from  a 
combination  of  transaction  service  fees 
and  market  information  fees. 

2.  Internal  Cost  Structures 

The  SROs'  revenues  are  derived  from 
discrete  categories  of  fees  that  are 
disclosed  separately  on  their  financial 
statements.  'Their  internal  cost 
structures,  in  contrast,  are  much  less 
transparent.  Generally  accepted 
accounting  principles  ordinarily  do  not 
require  an  entity  to  disclose  an  internal 
break-dovra  of  its  costs  according  to 
business  functions."^  Consequently, 
most  of  the  SROs'  financial  statements 
do  not  disclose  the  amount  of  costs  that 
are  associated  with  their  respective 
functions  or  that  support  the  various 


"'The  principal  exception  is  SFAS  No,  131, 
"Disclosures  Atxiut  Segments  of  an  Enterprise  and 
Related  InformaUon."  As  discussed  furtlieTtwIow. 
the  NASD  has  provided,  pursuant  to  this 
accounting  sundard.  the  fullest  disclosure  of  its 
internal  cost  structure  of  all  the  SROs.  The  notes  >o 
the  NASD's  1898  cmuolidated  financial  statements 
provide  disclosure  at  fin^nHat  infbnnation  far  its 
NASD  RegiUMlaa  and  Naadaq-Anm  tnutneas 
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services  they  provide."^  The  SROs' 
Rnancjal  statements  do  indicate, 
however,  that  a  substantial  majority  of 
their  costs  relate  to  personnel  and 
technology  systems.  For  example,  74% 
($405  6  miUion)  of  the  NYSE's  total 
operating  expenses  in  1998  were 
classified  as  "compensation"  and 
"systems  and  related  support"' 
Similarly.  79%  ($491  million)  of  the 
NASD"s  total  operating  expenses  in 
1998  related  to  "'compensation,'" 
"'professional  and  contract  services," 
and  "computer  operation  and  data 
communications.""  The  financial 
statements  of  the  other  SROs  are  similar 
in  this  respect. 

In  addiuon.  while  SRO  total  expenses 
have  grown  rapidly  in  recent  years,  from 
$1.05  billion  in  1994  to  S1.68 "billion  in 
1998  for  an  increase  of  60%,  they  have 
not  kept  pace  with  the  growth  in 
securities  industry  costs  in  general.  For 
example,  the  total  expenses  of  the  U.S. 
securities  industry,  as  represented  by 
NYSE  members  doing  a  public  business, 
grew  from  J70.2  billion  in  1994  to 
$161.0  billion  in  1998,  for  an  increase 
of  129%. "<  Similarly,  the  percentage 


growth  in  the  SROs"  market  data 
revenues  (67%)  and  total  revenues 
(64%)  since  1994  has  not  kept  pace  with 
the  percentage  growth  in  the  securities 
industrys  total  revenues  (139%).'" 
Finally,  the  SROs'  market  information 
revenues  represent  a  very  small  portion 
of  the  securities  industry's  total 
expenses — less  than  one-quarter  of  one 
percent  in  1998."« 

The  principal  exception  to  the  general 
unavailability  of  information  about 
internal  SRO  cost  structures  is  the 
NASD.  Thus  far,  the  NASD  is  the  only 
SRO  that  has  divided  its  regulatory  and 
operational  functions  into  separate 
subsidiaries,  NASD  ReguJation,  Inc.  and 
Nasdaq.'"  The  respective  functions  of 
NASD  Regulation  and  Nasdaq  are 
specified  in  the  NASD's  "Plan  of 
Allocation  and  Delegation  of  Functions 
by  NASD  to  Subsidiaries."  For  the  most 
part,  all  of  the  regulatory  functions  of 
the  NASD,  including  both  market  and 
member  regulation,  are  delegated  to 
NASD  Regulation,  while  the  market 
operation  and  listing  functions  are 
allocated  to  Nasdaq.'" 


There  are  four  separate  sources  of 
NASD  financial  information  for  1998. 
First,  the  NASD  issued  consolidated 
financial  statements  for  itself  and  its 
subsidiaries,  which  include  NASD 
Regulation,  Nasdaq,  and  Amex. 
(November-December  1998  figures  for 
Amex  are  included  in  the  NASD's  1998 
consolidated  financial  statements). 
Second.  Table  10  in  the  Appendix  sets 
forth  the  NASD's  revenues  and  expenses 
with  the  Amex  figures  excluded.  Third, 
note  11  to  the  NASD's  1998 
consolidated  financial  statements 
provides  segment  information  for  NASD 
Regulation  and  Nasdaq-Amex.  Finally, 
the  Nasdaq  subsidiary  is  separately 
registered  as  a  SIP  and  has  filed  an 
annual  amendment  to  its  Form  SIP  for 
1998  that  includes  financial  statements 
for  Nasdaq  individually.  Taken  together, 
these  four  sources  provide  a  picture  of 
the  respective  costs  associated  with  the 
regulatory  and  operational  functions  of 
an  SRO. 

The  internal  breakdown  of  the 
NASD's  revenues  and  expenses  in  1998 
is  as  follows: 


1998  NASD  Segment  Information  (excluding  /Vmex) 

(S  millions) 


NASOH 

Nasdaq 

Another 

Consolidated 

Revenues; 

Regulatoty  

234.0 

126.9 
137.3 

152.3 
10.0 

15.9 

Transactioo  „„ 

Listing  „ _ 

Market  Info  .._ 

Other 

23.4 

— " ".. 

Total  Revenues 

257.4 

426.5 

15.9 

699.8 

Expenses: 

Direct  Expenses  „ _ „ 

236.6 

264.4 
57.3 
39.6 

26.0 

NASDH  Charge  _ _.. 

Transter  Prldng 

Total  Expenses  _ 

236.6 

361.3 

26.0 

623.9 

Operating  Income  belore  taxes  

20.8 

65.2 

(10.1) 

75.9 

Nasdaq's  revenues  are  derived 
primarily  from  transaction  services, 
corporate  listings,  and  market 
information  fees,  and  totaled  $426.5 
million  in  1998.  Nasdaq's  direct 
expenses  totaled  $264.3  million.  In 


addition  to  its  direct  expenses,  Nasdaq's 
expenses  included  a  "NASD  Regulation 
Charge"  of  $57.3  million  and  a 
"Transfer  Pricing"  charge  of  $39.3 
million.  The  NASD  has  represented  that 
the  NASD  Regulation  Charge  is  the 


amount  charged  to  Nasdaq  for  market 
regulation  and  enforcement  services 
performed  by  NASD  Regulation. 
Nasdaq's  total  expenses  in  1998  were 
$361.3  million,  leaving  it  with  $65.2 


■  > '  In  section  V.C  Ijelow,  tfaa  C^ommiMion  raquests 
commeol  on  whethflr  the  SROs  sbould  be  required 
to  provide  greater  duclosure  conceming  their 
iolenul  cost  structures. 

"*  Securities  Industry  Asiiocielioo.  1999 
Securities  Industry  Foclbook  43  (1999)  ("SIA 
Faclboolc").  The  Securities  Industry  Association 
estimates  that  the  NYSE  memlien  doing  a  public 
business  accounted  fof  approximately  72%  of  the 
total  revenues  of  all  U.S.-regislerad  bniker-dmlers. 
Id.  at  27. 


''^'Tbe  SROs'  market  data  revenues  were  5246. 1 
million  in  1994  and  S410.6  million  in  1998.  The 
SROs'  total  revenues  were  $1.20  billion  in  1994  and 
S1.97  billion  in  1998.  See  Tables  9-17  In  the 
Appendix-  The  securities  industry's  total  revenues 
were  $71.4  billion  in  1994  and  $170.8  billion  in 
1998  SIA  Factbook  at  42. 

"•In  addition  to  broker  .dealers,  other  entities, 
such  as  institutional  investors  and  information 
vendors,  provide  a  ponioo  of  total  market 
injonnation  revenues. 


"'The  NASD  did  not  acquire  Amex  as  a 
subsidiary  until  Octnber  30.  1998.  Amex  therefore 
has  been  treated  separately  from  the  NASD 
througfaoul  this  release. 

""Nasdaq  has.  however,  retained  some 
responsibilities  for  market  surveiUaoce  in  its 
MarketWatch  group. 


million  in  operating  income  before 
taxes. 

NASD  Regulation's  revenues  totaled 
$257.4  miUion  and  were  derived 
primarily  from  regulatory  fees.  Its  direct 
expenses  totaled  5236.6  million  and 
primarily  were  attributable  to  the 
NASD's  member  regulation  function. 
NASD  Regulation's  net  operating 
income  before  taxes  was  $20.8  million. 

Taken  together,  the  financial 
statements  of  the  NASD  and  its 
subsidiaries  reveal  the  fallowing 
information  about  the  costs  associated 
with  the  NASD's  respective  SRO 
functions  in  1998.  Member  regulation 
costs  were  approximately  $236.6 
million  and  were  more  than  covered  by 
$257.4  million  in  revenues  primarily 
from  regulatory  fees.  Costs  associated 
with  the  other  three  SRO  functions — 
market  operation,  market  regulation, 
and  listings — were  approximately 
$361.3  million,  of  which  at  least  $57.3 
was  associated  with  the  market 
regulation  fimiAion.  The  combined  cost 
of  the  three  functions  was  more  than 
covered  by  $426.5  million  in  revenues 
derived  almost  entirely  from  transaction 
services  fees,  listing  fees,  and  market 
information  fees.  In  percentage  terms, 
the  total  costs  associated  with  the 
market  operation,  market  regulation, 
and  listiiig  functions  of  Nasdaq  were 
funded  30%  by  transaction  services 
revenues,  32%  by  listings  revenues. 
35%  by  market  information  revenues, 
and  3%  by  other  revenues. 

C.  The  Cost  of  Market  Information 

As  noted  in  section  III  above. 
Congress  did  not  include  a  strict,  cost- 
of-service  standard  in  Section  llA  of 
the  Exchange  Act,  opting  instead  to 
allow  the  Commission  some  flexibility 
in  assessing  the  bimess  and 
reasonableness  of  fees.  Nevertheless,  the 
fees  charged  by  a  monopolistic  provider 
of  a  service  (such  as  the  exclusive 
processors  of  market  information)  need 
to  be  tied  to  some  type  of  cost-based 
standard  in  order  to  preclude  excessive 
profits  if  fees  are  too  high  or 
underfunding  or  subsidization  if  fees  are 
too  low.  The  Commission  therefore 
believes  that  the  total  amount  of  market 
information  revenues  should  remain 
reasonably  related  to  the  cost  of  market 
information.  This  section  is  intended  to 
provide  greater  guidance  to  the  SROs, 
the  securities  industry  in  general,  and 
the  public  concerning  the  categories  of 
costs  that  should  be  considered  as  part 
of  the  cost  of  market  information.  With 
this  guidance  as  a  backgroimd.  the 
Commission  believes  that  it  will  be 
possible  to  develop  a  flexible,  cost- 
based  approach  to  market  information 
fees  and  revenues  that  both  furthers  the 


Exchange  Act's  national  market  system 
objectives  and  can  be  implemented  in  a 
reasonably  efficient  manner.  Comment 
is  requested  on  an  outline  of  such  an 
approach  in  section  V.A  below. 

"The  first  step  in  determining  the  cost 
of  market  information  is  to  identify,  in 
theory,  the  categories  of  costs  that  are 
incurred  to  generate  and  disseminate 
market  information.  The  second  step  is 
to  allocate  appropriately  the  amount  of 
the  costs  included  in  these  categories, 
which  requires  a  determination  of 
whether  the  relevant  categories  are 
"direct  costs"  of  market  information  or 
""common  costs."  Direct  costs  (also 
referred  to  as  incremental,  separable,  or 
traceable  costs)  are  incurred  only  to 
provide  market  information  and 
therefore  can  be  allocated  entirely  to  the 
cost  of  market  information.  Common 
costs,  in  contrast,  are  incurred  for  the 
provision  of  services  in  addition  to 
market  information  and  therefore 
should  be  allocated  among  each  of  the 
various  services  they  support. "°  Failing 
to  allocate  common  costs  in  this  way 
would  improperly  inflate  the  cost  of 
market  informatioiL 

1.  Categories  of  Market  Information 
Costs 

One  category  of  costs  directly 
associated  with  market  information  is 
Plan  costs — the  expenses  incurred  by 
the  various  processors  and 
administrators  of  the  Networks,  acting 
on  behalf  of  the  Networks'  SRO 
participants,  to  disseminate 
consolidated  information  to  the  public. 
The  Commission  believes  that  Plan 
costs  should  be  classified  as  a  direct 
cost  and  that  therefore  the  entire 
amount  of  Plan  costs  should  be 
allocated  to  the  cost  of  market 
information. 

Plan  costs  do  not,  however,  include 
any  of  the  costs  incurred  by  the 
individual  SROs  in  generating  market 
information  and  providing  it  to  the  Plan 
processors.  The  Conmiission  is 
considering  an  approach  that  would 
include  many  of  these  SRO  costs — 
specifically,  the  costs  of  operating  and 
regulating  their  markets  in  accordance 
with  Exchange  Act  requirements — as 
part  of  the  cost  of  providing  market 
information  to  the  public.  In  other 
words,  the  information  that  the  SROs 


""See.  e.g..  Pnnciples  of  Public  Utility  Rates. 
note  48  above,  at  118  ("Direct  costs  are  incurred 
oiUy  and  entirely  for  the  provision  of  a  particular 
service.");  Cordon  Shillinglaw,  "Economic 
Concepts  in  Cost  Accounting,"  in  Handbook  of  Cost 
Accounting  4-14  (Sidney  Davidson  &  Roman  L. 
Weil.  eds-.  1978)  ("A  common  cost  is  a  cost 
incurred  for  the  support  of  two  or  more  cost 
objectives,  not  traceable  to  any  one  of  them. 
Accountants  refer  to  these  as  indirect  costs  or.  more 
cleariy.  as  nontraceable  costs."). 


provide  to  the  Plan  processors  would 
not  be  considered  as  cost-free.  Before 
quotations  and  transaction  reports  can 
be  delivered  to  the  Plan  processors  and 
made  available  to  the  public,  a  market 
must  provide  a  mechanism  for  bringing 
buying  and  selling  interests  together  in 
a  fair  and  orderly  maimer.  In  addition, 
the  SROs  must  establish,  monitor,  and 
enforce  trading  rules,  as  well  as 
otherwise  regulate  their  markets  to 
prevent  fraudulent  and  manipulative 
airts  or  practices.  The  SROs  incur 
substantial  costs  in  performing  these 
functions,  and  they  contribute 
substantially  to  the  value  of  the 
information.  Therefore,  the  Commission 
is  contemplating  including  these  SRO 
costs  as  part  of  the  cost  of  market 
information  for  the  purpose  of 
determining  fair  and  reasonable  fees. 

This  determination  is  supported  by 
the  language  of  section  llA  of  the 
Exchange  Act,  in  which  Congress 
recognized  the  direct  coimection 
between  effective  regulation  of  a  ntarket 
and  the  value  of  that  market's 
information.  Section  llA(c)(l)(A)  grants 
the  Commission  rulemaking  authority  to 
prevent  the  use,  distribution,  or 
publication  of  fraudulent,  deceptive,  or 
manipulative  market  information.  There 
is  little  value  in  market  information  that 
is  tainted  by  fraud,  deception,  or 
manipulation. 

Similarly,  section  llA(c)(l)(B)  grants 
the  Commission  rulemaking  authority  to 
assure  the  prompt,  accurate,  reliable  and 
fair  collection,  processing,  distribution, 
and  publication  of  information  with 
respect  to  market  information,  as  well  as 
the  fairness  and  usefulness  of  the  form 
and  content  of  market  information. 
None  of  these  goals  will  be  achieved  by 
a  poorly  operated  market  that  is  prone 
to  systems  outages  and  delays  or  that 
does  not  provide  an  e&ective 
mechanism  for  bringing  buying  and 
selling  interests  together.  In  neither  case 
will  the  public  have  an  accurate  picture 
of  the  current  market  for  a  security. 
Moreover,  in  times  of  significant  price 
volatility  and  spikes  in  trading  voltune. 
it  is  critically  important  that  the 
markets,  particularly  the  major  markets 
operated  by  the  SROs,'^°  remain  fair 
and  orderly  and  that  investors  continue 
to  have  access  to  a  timely  stream  of 
market  information.  In  Section  llA, 
Congress  recognized  this  direct 
connection  between  the  elective 


■■"Under  Exchange  Act  Rule  3al-Hh).  17CF1i 
240.3al-l(b).  the  Commission  may  requite  an 
altenutive  trading  system  to  register  as  an  exchange 
if  it  becomes  a  major  market  in  any  class  of 
securities-  In  making  its  deteiminatioo.  the 
Commission  would  cnnsides  "the  obiectives  of  the 
national  market  s>'slem  imder  Sectioo  11A." 
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operation  of  a  market  and  the  quality  of 
that  market's  information. 

The  Commission  does  not  believe, 
however,  that  the  cost  of  member 
regulation  should  be  considered  as  part 
of  the  cost  of  market  information.  For 
example,  although  the  financial 
soundness  of  broker-dealers  is 
undoubtedly  an  essential  factor  in  the 
overall  integrity  of  the  markets,  the 
connection  between  this  regulatory 
function  and  the  quality  of  market 
information  is  much  more  attenuated 
than  in  the  case  of  market  operation  and 
market  regulation.  Instead,  an  SRO's 
member  regulation  costs  are  more 
directly  associated  with  the  regulatory 
fees  charged  to  members  than  with  any 
other  source  of  funding. 

Finally,  the  cost  of  market 
information  should  not  include  costs 
that  are  directly  associated  with  other 
SRO  services  (such  as  an  SRO's 
advertising  and  marketing  expenditures 
to  obtain  corporate  listings). 

In  sum.  the  Commission  preliminarily 
believes  that  the  cost  of  market 
information  should  include,  in  addition 
to  Plan  costs,  an  appropriate  percentage 
of  the  costs  incurred  by  individual  SROs 
in  operating  and  regulating  their 
markets.  "21  These  costs  must  be  borne 
by  the  SROs  to  meet  their  Exchange  Act 
responsibilities  and  therefore  must  be 
funded  in  one  way  or  another.  If  all  of 
these  costs  were  excluded  from  the  cost 
of  market  information  (and  fees  were 
reduced  accordingly),  the  principal 
consequence  would  be  to  force  the  SROs 
to  rely  more  heavily  on  their  other 
sources  of  funding — transaction  fees, 
listing  fees,  and  regulatory  fees.  In  this 
regard,  it  warrants  emphasis  that  all  of 
these  fees  are  passed  on.  directly  or 
indirectly,  to  investors — the  ultimate 
consumers  in  the  seciirities  industry. 
The  relevant  funding  issue,  therefore,  is 
not  whether  investors  ultimately  will 
pay  the  costs  of  effective  market 
operation  and  market  regulation,  but 
how  these  costs  are  funded  in  the  first 
instance  and  whether  the  funding 
furthers  the  objectives  of  the  Exchange 
Act. 

The  Commission  believes  that  market 
information  fees  remain  an  appropriate 
part  of  SRO  funding.  When  used  along 
with  transaction  services  fees,  listing 
fees,  and  regulatory  fees,  they  provide  a 
solid  base  of  financial  support  for  the 
SROs.  Market  information  fees  serve  an 


important  and  unique  role  because  they 
provide  the  broadest  source  of  SRO 
funding.  The  fees  are  paid  by  all  users 
of  market  information,  including,  for 
example,  options  and  futures  market 
participants  that  otherwise  would  not 
contribute  (through  transaction  services 
fees  or  listing  fees)  to  the  funding  of  the 
particular  markets  on  whose 
information  they  rely. 

The  Commission  recognizes  that 
allowing  SROs  to  receive  market 
information  revenues  to  recover  part  of 
their  market  operation  costs  would 
provide  them  with  a  source  of  funding 
not  available  to  other  types  of  entities 
that  also  operate  markets,  particularly 
alternative  trading  systems  that  are 
regulated  as  broker-dealers  under 
Regulation  ATS.  As  the  Commission 
noted  in  the  ATS  Release,  however, 
alternative  trading  systems  have  a 
choice  between  either  (3)  registering  as 
a  national  securities  exchange  and 
accepting  the  many  responsibilities 
imposed  by  the  Exchange  Act  on 
SROs. '22  or  (2)  registering  as  a  broker- 
dealer  and  complying  with  Regulation 
ATS.  The  choice  between  these  two 
options  is  complex.  The  ATS  Release 
compares  the  many  different  benefits 
and  costs  associated  with  becoming  an 
SRO  and  those  associated  with 
remaining  a  broker-dealer. '  ^^  If  an 
alternative  trading  system  believes  that 
the  benefits  of  becoming  an  SRO 
(including  a  share  in  market  information 
revenues)  exceed  the  costs,  it  still  has 
the  option  of  registering  as  an  exchange 
and  becoming  a  participant  in  the 
national  market  system  plans. 

2.  Allocation  of  Common  Costs 

Although  the  costs  incurred  by  the 
SROs  in  operating  and  regulating  their 
markets  could  be  included  in  the  cost  of 
market  information,  they  also  support 
other  SRO  services  and  therefore  are 
common  costs  that  must  be  allocated 
among  these  services.  In  particular,  the 
costs  of  market  operation  and  market 
regulation  support  the  SROs'  transaction 
and  listing  services,  in  addition  to 
market  information  services. 
Transaction  services  are  integrally 
related  to  the  quality  of  a  market's 
operation — a  poor  market  will  attract 
few  participants.  Similarly,  the  quality 
of  a  market  and  its  regulatory 
protections  for  investors  are  among  the 


most  important  factors  influencing  a 
corporate  issuer's  decision  of  where  to 
list  its  securities.  Consequently,  the 
SROs'  costs  of  market  operation  and 
market  regulation  must  be  allocated 
among  the  three  relevant  sources  of 
revenue — listing  fees,  transaction 
services  fees,  and  market  information 
fees. 

Finding  an  appropriate  basis  for 
allocating  common  costs,  however,  is  an 
extremely  difficult  task.  As  one  court 
has  noted  in  the  ratemaking  context, 
"(t)he  very  problem  at  issue  here — 
allocation  of  common  costs — arises 
precisely  because  there  is  no  purely 
economic  method  of  allocation.  In  this 
sense  no  Commission  choice  among  the 
various  (fully  distributed  cost]  methods 
could  be  justified  solely  on  economic 
criteria;  elements  of  fairness  and  other 
noneconomic  values  inevitably  enter  the 
analysis  of  the  choice  to  be  made"'^* 

Allocation  of  the  common  costs  of 
market  information  is  not  an  exception 
to  this  widely-recognized  problem.  The 
Commission  is  not  aware  of  a  purely 
economic  method  of  allocating  the 
SROs'  costs  of  market  operation  and 
market  regulation  among  the  SROs' 
transaction,  listing,  and  market 
information  services.  The  problem  of 
allocation  is  exacerbated  even  further  by 
the  fact  that  an  individual  SRO  often 
trades  many  different  securities  that  are 
not  all  included  in  the  same  Network. 
Thus,  not  only  must  the  costs  of  market 
information  for  each  SRO  be  identified 
and  allocated  among  the  SRO's  different 
services,  the  market  information  costs  of 
the  individual  SROs  also  must  be 
allocated  among  the  different  Networks. 

In  sum.  any  attempt  to  calculate  the 
precise  cost  of  market  information 
presents  severe  practical  difficulties. 
The  Commission  believes,  however,  that 
it  may  be  possible  to  develop  a  more 
flexible,  cost-based  approach  that  avoids 
these  practical  difficulties,  yet  also 
maintains  a  reasonable  connection 
between  the  cost  of  market  information 
and  the  total  amoimt  of  revenues 
derived  from  market  information  fees. 
Conunent  is  requested  on  an  outline  of 
such  an  approach  in  section  V.A  below. 


>^'  Only  a  pen:entage  of  market  operation  and 
market  ragulatiOD  coals  illould  be  allocated  to  the 
cost  of  njarfcat  infinutloii  becauaa.  aa  discussed 
below,  ibaaa  coats  alao  are  aasocialad  with  listing 
and  tTan.saction  services.  The  costs  therefore  are 
commoQ  costs  and  must  be  allocated  among  the 
three  services — listing,  transaction,  and  market 
infonnatlon. 


'='  National  securities  exchanges  axe  subiect  to 
the  Commiasioo's  authority  under  section 
11A(a)(3KBI  to  require  SROs  to  act  iointly  in 
furtherance  of  a  national  market  system  for 
secunties- 

'" See.  eg,.  ATS  Release,  note  4  above.  Section 
IX.  A  Costs  and  Benefits  of  the  Bules  and 
Amendments  Regarding  Alternative  Tnjding 
Systems. 


'"  MO  Telecommunications  Corp  v.  FCC.  675 
F.2d  408. 41S-418  (D.C  Or.  1982).  See  a(»o  Charles 
F  Phillips.  Jr..  The  Regulation  of  Public  Utilities: 
Theory  and  Practice  225  (1993]  ("Accounting 
regulation  offers  little  guidance  in  developing  cost 
allocation  methods,  since  common  or  toint  costs 
catmot  generally  be  identified  with  any  customer 
class,  specific  service  or  jurisdiction  ...  As  Justice 
Douglas  has  put  it:      .  . 'Allocation  of  cosu  is  not 
a  matter  for  the  slide-rule.  It  involves  judgment  on 
a  myriad  of  facts.  It  has  no  claim  to  an  exact 
science.'  Stated  another  way.  any  cost  allocatioo 
method  involves  elements  of  artyitrariness.'J. 
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V.  Requests  for  Conunent 

:\s  noted  in  the  Introduction,  the 
Commission  is  considering  whether  the 
arrangements  for  disseminating  market 
information  should  be  modified  in 
several  respects.  Its  review  thus  far 
particularly  has  indicated  the 
importance  of  adapting  market 
information  fees  to  the  increasing  retail 
investor  demand  for  real-time 
information  and  to  the  changing 
structure  of  the  securities  industry.  Prior 
to  taking  rulemaking  or  other  action,  the 
Commission  believes  it  will  be  helpful 
to  provide  the  public  with  a  full 
opportunity  to  cortmient  on  issues 
relating  to  market  information  fees  and 
revenues.  This  setrtion  first  requests 
comment  on  the  concept  of  a  flexible, 
cost-based  approach  to  evaluating  the 
fairness  and  reasonableness  of  such  fees 
and  revenues.  Comment  then  is 
requested  on  a  conceptual  approach  to 
distributing  the  Networks'  revenues  to 
the  individual  SROs  that  could  reflect 
more  fully  the  Exchange  Act's  national 
market  system  objectives.  Finally, 
comment  is  requested  on  a  variety  of 
issues  relating  to  SRO  and  Plan 
disclosures  and  Plan  governance, 
administration,  and  oversight.  These 
include  whether  the  Plans  and  SROs 
should  provide  greater  public  disclosure 
concerning  their  fees,  revenues,  and 
costs,  and  whether  participation  in  the 
process  of  setting  and  administering  fees 
should  be  broadened  to  include 
vendors,  broker-dealers,  and  users  of 
market  information. 

In  formulating  comments,  the  public 
is  encouraged  to  consider  the  four 
principal  objectives  relating  to  market 
information  .set  forth  in  section  llA  of 
the  Exchange  Act — availabilit)'  of 
information,  neutrality  of  fees,  quality  of 
information,  and  fair  competition/equal 
regulation.  '-•'■  The  role  of  fees  in  funding 
SRO  functions  also  should  be 
considered.  In  addition,  the 
Commission  encourages  commenters  to 
consider  the  extent  to  which  proposals 
are  capable  of  being  implemented  in  an 
objective  and  reasonably  efficient 
manner,  particularly  given  the  other 
uses  to  which  the  Commission's 
resources  coiUd  be  devoted.  In  the 
ratemaking  context,  courts  have 
recognized  that  "[i]mplementation  is  as 
critical  to  a  policy's  success  as 
theoretical  design, "  and  that  it  is 
justifiable  for  an  agency  to  consider  its 
limited  resoiu-ces  in  formulating  a 
policy.'^"  The  Commission's  preferred 
choice  for  resolving  market  information 
issues  will  be  to  rely  whenever  possible 


on  consensus  amotig  the  SROs,  the 
securities  industry,  and  information 
users,  but  to  enhance  the  potential  for 
such  a  consensus  by  establishing  more 
objective  standards  for  setting  fees  and 
distributing  revenues,  by  providing 
greater  public  disclosure  of  relevant 
information,  and  by  broadening 
participation  in  the  fee-setting  process. 

,4.  Flexible.  Cost-Based  Approach  to 
Market  Information  Fees  and  Revenues 

The  Commission  is  considering  the 
concept  of  a  flexible,  cost-based 
approach  for  evaluating  market 
information  fees  and  revenues.  Rather 
than  require  a  strict  mathematical 
calculation  of  costs  in  evers'  case,  this 
approach  would  rely,  when  possible, '2' 
on  more  flexible  determinations  of  costs 
to  determine  whether  fees  are  fair  and 
reasonable.  Costs  are  relevant  to  an 
assessment  of  fees  and  revenues  in  two 
different  contexts.  First,  the  total  costs 
incurred  to  provide  market  information 
are  relevant  in  assessing  whether  the 
total  revenues  derived  from  market 
information  fees  are  fair  and  reasonable. 
Determining  a  total  amount  of  revenues 
for  each  Network  that  is  fair  and 
reasonable  is  the  issue  addrt^ssed  in 
section  V.A.I  below.  Second,  costs  are 
relevant  in  determining  whether 
individual  fees  are  fair  and  reasonable 
or  unreasonably  discriminatory  when 
compared  to  other  fees.  Issues  relating 
to  specific  fees,  particularly  the  fees 
applicable  to  professional  subscribers 
and  retail  investors,  are  distnissed  in 
section  V.A.2  below. 

1 .  Cost-Based  Limit  on  Market 
Information  Revenues 

.Since  the  enactment  of  the  1975 
Amendments,  the  Commission  has 
relied  primarily  on  consensus  among 
the  SROs  and  the  securities  industry  to 
resolve  issues  concerning  market 
information  fees  and  revenues.  The 
Commission  believes,  however,  that 
recent  changes  in  the  securities  markets 
may  require  a  revised  approach  that 
provides  greater  guidance  to  the  SROs 
and  the  rest  of  the  securities  industry-. 
Particularly  with  the  potential  for  a 
significant  number  of  SROs  that  are  for- 
profit  entities,  it  appears  that  closer 
monitoring  of  the  SROs'  funding  and 
internal  allijcation  of  resources  will  be 
necessary.  The  principal  financial 
objective  of  membership  organizations 


'»  Sep  section  DLB  above. 
>  's  Ma  TelecomintuUcations  Corp..  675  F.2d  at 
414 


'■'  .\^  iodicaI«>d  by  the  Instinet  Order  (discussed 
m  section  (liC.  above],  theti!  may  be  some 
urcuinstances  in  which  a  strict,  nuithcmatical 
calculation  of  costs  will  be  nix:essar>'  to  assure  thu 
fairness  and  reasonableness  of  a  fee.  The 
suljsequent  hutory  of  the  Ittstinet  proceedings  also 
indicates,  however,  the  practical  difficulties 
inherent  in  such  an  apptooch 


has  been  to  recover  their  operating 
costs,  while  their  members  act  as  for- 
profit  entities.  The  advent  of  for-profit 
SROs.  who  will  have  the  financial 
objective  of  generating  profits  for  their 
owners,  potentially  (»uld  result  in 
incrteased  pressure  to  raise  fees  and 
revenues  and  to  cut  back  on  tx)sts  not 
directly  associated  with  a  source  of 
revenues.  This  is  not  to  say  that  for- 
profit  SROs  are  inherently  imable  to 
meet  their  Exchange  Act 
responsibilities,  but  rather  that  their  fees 
and  financial  structures  may  warrant 
increased  oversight  by  the  Commission. 

Accordingly,  the  Commission  is 
considering  whether  a  cost-based  limit 
should  be  established  for  the  total 
market  information  revenues  of  each 
Network.  In  establishing  their  fee 
structures,  the  Networks  would  be 
required  to  adjust  the  particular  fees 
charged  to  different  categories  of 
vendors  and  subscribers  so  that  they  did 
not  generate  a  total  amount  of  revenues 
that  would  ext;eed  the  limit.  To 
implement  this  type  of  conceptual 
approach,  the  Networks  would,  at  a 
minimum,  need  to  provide  sufficient 
periodic  financial  disclosures  to 
demonstrate  their  compliance  with 
relevant  requirements.  In  section  V.C 
below,  comment  is  requested  on  issues 
relating  to  financial  disclosure.  In 
addition,  the  SROs  would  be  required  to 
file  a  proposed  fee  change  with  the 
Conunission  when  necessary  to 
maintain  compliance  with  the  limit. 
Comment  is  requested  on  whether  there 
should  be  specific  requirements  relating 
to  the  frequonc>'  and  timing  of  proposed 
fee  changes.  Finally,  the  Conunission 
Itself  could  initiate  direct  action  if 
necessary'  to  assure  that  the  Networks 
comply  with  all  relevant  requirements 

The  Conunission  requests  comment 
on  the  following  broad  outline  of  a 
conceptual  approaf±  for  setting  a  cost- 
based  limit  on  a  Network's  total  market 
information  revenues.  It  would  involve 
four  steps.  First,  each  SRO  would 
calculate  the  amotint  of  its  direct  market 
information  (X)sls  These  would  include, 
for  example,  the  Plan  costs  incurred  by 
prtK»s5ors  and  administrators  of  the 
Networks  in  performing  their  Plan 
responsibilities  and  any  other  costs 
incurred  only  and  entirely  for  pro\iding 
market  information  services. 

Second,  each  SRO  would  caltnilate  a 
gross  common  cost  pool  made  up  of  the 
total  amount  of  its  costs  that  are 
appropriately  classified  as  contributing 
substantially  to  the  value  of  market 
information.  The  principles  guiding 
such  a  classification  are  discussed  in 
section  IV.C  above.  Appropriate 
categories  of  costs  would  include  the 
costs  of  market  operation  and  market 
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regulation,  but  would  not  include  the 
costs  of  member  regulation  or  other 
direct  costs  of  services  other  than 
market  information.  Comment  is 
requested  on  whether  these  categories 
are  sufficiently  distinct  to  provide  the 
basis  for  a  workable  internal  cost 
allocation.  Comment  also  is  requested 
on  specific  types  of  costs  that  should, 
and  should  not,  be  classified  as 
substantially  contributing  to  the  value  of 
market  information. '2» 

Third,  each  SRO  would  apply  a 
standard  allocation  percentage  to  its 
gross  common  cost  pool  to  determine  its 
net  comtnon  cost  pool.  A  percentage 
allocation  is  necessary  to  reflect  the  fact 
that  these  costs  are  incurred  by  the 
SROs  not  only  to  provide  market 
information  services,  but  also  to  provide 
listing  and  transaction  services.  The 
percentage  would  be  the  same  for  all 
SROs.'2»  It  could  be  derived  from  the 
historical  experience  of  the  SROs  (on 
average,  the  SROs  appear  to  fund 
between  30%  and  40%  of  their  market 
operation  and  market  regulation  costs 
through  market  information 
revenues)  'i"  or  based  on  any  other 
rationale  that  furthers  the  national 
market  system  objectives  of  the 
Exchange  Act.  Comment  is  requested  on 
what  would  be  an  appropriate  standard 
allocation  percentage. 


'^  For  example,  public  utiUtiee  genenUy  are 
entitled  to  eenj  a  "bir  rate  of  return"  in  additioQ 
to  their  allowable  opetating  coata.  See.  e.g..  Instinel 
Order,  note  89  above,  at  n,  BA  ("Although  utility 
ratetnaluiig  proceedings  also  involve  the  t^culation 
of  a  rate  of  return  for  the  utibty'a  sharafaolders  and 
bond-holders,  such  a  calculation  is  unnecessary  in 
fhi.i  proceeding  The  NASD  has  stated  that  it  "does 
not  build  in  any  rale  of  rettira  in  its  fees'  as  '(t)beTe 
are  no  shareholders,  save  the  NASD,  and  no 
dividends  have  ever  been  paid  or  are 
cootempiated.' ")  (citation  omitted).  Comment  is 
requested  on  whether  the  cost  of  marjtet 
information  should  include  an  allowance  to  provide 
a  fair  rale  of  return  and.  if  so,  how  a  fair  rate  of 
return  should  be  determined. 

'  '■  If  different  allocation  percentages  applied  to 
different  SROs.  it  might  result  in  some  Networks 
being  entitled  to  charge  higher  foes  in  relation  to 
costs  than  other  Networis.  SROs  that  primarily 
traded  the  securities  of  the  favored  Network  could 
receive  a  higher  proportion  of  their  funding  from 
market  information  fees  than  other  SROs.  Comment 
is  retfuested  on  whether  this  situation  would  be 
consistent  with  the  Exchange  Act  obj(N:ttve  of  fair 
comptttition  or  whether  there  are  appiopriate 
reasons  for  allocation  percentages  to  vary  from  SRO 
to  SRO 

'"'For  example,  as  noted  in  section  IV.B.2  above, 
the  costs  associated  with  Nasdaq's  market 
operation,  market  regulation,  and  listing  functions 
in  199a  were  funded  30%  by  transaction  services 
revenues.  32%  by  listing  revenues.  35%  by  market 
information  revenues,  and  3%  by  other  revenues. 
The  SROs  have  not.  however,  provided  deuited 
disclosures  concerning  their  internal  coat 
structures-  It  therefore  has  not  been  possible  to 
make  precise  calculations  of  how  they  have  funded 
their  market  operation  and  market  regulation  coats. 
The  30-40%  Bgures  given  in  th«  laxt  noceaaarily 
represent  a  rough  eatimate. 


Finally,  in  the  fourth  step,  it  would  be 
necessary  for  eatJi  SRO  to  allocate  its 
total  cost  of  market  information  (direct 
costs  plus  the  net  common  cost  pool)  to 
the  various  Networks  whose  securities  it 
trades.  This  allocation  could  be  done 
directly  (for  those  costs  that  can  be 
associated  with  a  particular  Network), 
with  the  remainder  allocated  based  on 
the  proportion  of  the  SROs  total  trading 
volume  represented  by  a  Network's 
securities.  The  total  amoimt  of  the  costs 
allocated  to  each  Network  from  the 
individual  SROs  would  represent  a  limit 
on  the  amount  of  revenues  that  could  be 
generated  by  each  Network's  fees.  It 
bears  emphasis  here  that,  under  this 
conceptual  approach,  separate  rules 
would  govern  the  distribution  of 
Network  revenues,  and  therefore  an 
individual  SRO  would  not  necessarily 
recover  the  amount  of  its  total  cost  of 
market  information  in  ilistributions 
from  the  Networks."! 

The  Commission  requests  comment 
on  all  aspects  of  the  concept  of  setting 
a  cost-based  limit  on  market  information 
revenues.  It  appears  that  the  conceptual 
approach  outlined  above  could  have 
three  principal  benefits.  First,  it  could 
provide  a  much  closer  and  more 
objective  link  between  SRO  costs  and 
market  information  revenues  than  has 
been  required  in  the  past  Second,  it 
potentiailly  cotdd  be  implemented  in  a 
more  efficient  manner  than  a  strict,  cost- 
of-service  approach  that  required  each 
SRO  to  establish  a  basis  for  allocating  its 
common  costs  down  to  the  last  dollar. 
Third,  the  conceptual  approach  outlined 
above  could  put  all  the  Networks  on  a 
more  equal  footing  in  terms  of  the 
proportion  of  relevant  costs  funded  by 
market  information  revenues,  thereby 
possibly  furthering  the  Exchange  Act 
objective  of  fair  competition.  Comment 
is  requested  on  the  advisability  and 
practicality  of  this  approach,  including 
whether  a  single  approach  is 
appropriate  for  each  of  the  different 
Networks  and  for  different  types  of 
seciuities.  The  Commission  also  woiUd 
be  interested  in  suggestions  for  any 
alternative  approaches  to  setting  a  fair 
and  reasonable  limit  on  market 
information  revenues. 

2.  Fairness  and  Reasonableness  of 
Specific  Fees 

A  Network's  fees  cannot  tmreasonably 
discriminate  among  markets,  vendors, 
broker-dealers,  and  users.  To  achieve 


'  '*  Currently,  for  example,  revenues  are 
distributed  in  accordance  with  an  SRO's  proportion 
of  trading  volume  in  a  Network's  securities. 
Comment  is  requested  in  section  V,B  balow  on 
whether  the  rules  for  the  distribution  of  Ntttwork 
revenues  should  be  tevisad  to  further  more  directly 
□atfooal  market  system  obioctives. 


this  goal,  the  Commission  believes  that 
any  disparities  in  fees  should  be 
justified  by  such  legitimate  factors  as 
differences  in  relevant  costs  or  degree  of 
use.  In  this  regard,  it  is  important  to 
recognize  that  the  basic  information 
stream  (all  of  the  transaction  reports  and 
quotations  in  a  Network's  securities) 
will  be  the  same,  and  have  the  same 
production  costs,  no  matter  how  many 
vendors  and  subscribers  receive  the 
information.  Although  there  may  be 
differences  in  a  Network's  costs  of 
disseminating  information  to  ijifferent 
i:ategories  of  vendors  and  subscribers 
(such  as  the  costs  of  administering  a  fee 
structure),  it  is  vendors  and  broker- 
dealers  who.  for  the  most  part,  bear  the 
costs  of  receiving  the  data  stream  from 
a  Network  processor  and 
redisseminating  it  to  individual 
subscribers.  These  redissemination  costs 
incurred  by  parties  other  than  the 
Networks  are  not  appropriately 
incorporated  into  a  Network's  fee 
structure. 

In  addition,  individual  fees  must  be 
evaluated  in  terms  of  the  national 
market  system  objective  to  assiu'e  the 
wide  availability  of  market  information. 
Accordingly,  a  Network's  fees  should 
not  be  set  at  levels  that  effectively 
restrict  the  availability  of  real-time 
information.  As  a  theoretical  matter,  of 
coiu^e,  lower  prices  always  will  result 
in  greater  marginal  demand  for  a 
product.  As  a  practii:al  matter,  however, 
the  relevant  Exchange  Act  iiuestion  is 
whether  the  fees  for  particular  classes  of 
subscribers,  given  their  economic 
circumstances  and  their  need  for  and 
use  of  real-time  information,  are  at  a 
sufficiently  high  level  that  a  significant 
number  of  users  are  deterred  from 
obtaining  the  information  or  that  the 
quality  of  their  information  services  is 
reduced. 

The  various  fee  structures  established 
by  the  Networks  are  described  in  section 
n  above,  and  the  amount  of  revenues 
derived  from  the  various  fees  are  set 
forth  in  Tables  5-8  in  the  Appendix. 
Comment  is  requested  on  the  fairness 
and  reasonableness  of  all  of  these  fees, 
which  include  fees  for  vendor  access 
and  a  variety  of  other  services.  "^  fhis 
subsection  will  discuss  the  fees  that 
apply  to  users  of  market  information 
and  generate  94%  of  total  market 
information  revenues — the  monthly  fees 
applicable  to  professional  subscribers 
and  the  fees  applicable  to  retail 
investors  (which  include  both  monthly 
nonprofessional  subscriber  fees  and  per- 


query  fees).  These  fees  are  set  forth  in 
Tables  1—4  in  the  Appendix. 

a.  Professional  Subscriber  Fees 

Fees  for  professional  subscribers 
generally  range  from  S18.50  to  S50  per 
month."'  These  fees  produced  revenues 
of  $351.1  million  in  1998.  compared  to 
S231.1  million  in  1994.  for  an  increase 
of  52%.  The  revenues  generated  by 
professional  subscriber  fees  represented 
approximately  85%  of  the  total  amount 
of  the  Networks'  revenues  in  1998.  The 
fees  themselves  have  remained 
essentially  the  same  over  the  last  five 
years."*  It  is  an  increase  in  the  number 
of  professional  substmbers  that  has 
produced  the  increase  in  revenues.  For 
example,  there  were  338,010  Level  1 
subscribers  and  57.535  NQDS 
subscribers  to  Nasdaq  System 
information  in  1998,  compared  with 
only  260.500  Level  1  subscribers  and 
17,000  NQDS  subscribers  in  1994. >" 
Similarly,  there  were  384.661  devices 
displaying  Network  A  market 
information  in  1998.  compared  with 
only  266.718  in  1994.'"  Moreover,  the 
expansion  in  trading  volimie  in  recent 
years  has  produced  an  explosion  in  the 
volume  of  information  disseminated  by 
the  Networks.  As  noted  in  section  Il.C 
above,  for  example.  SIAC  processed  634 
million  transaction  reports  and 
quotations  in  1998  for  Netn'orks  A  and 
B.  compared  with  only  188  million  in 
1994.  'Thus,  monthly  fees  for 
professionals  have  remained  steady 
despite  a  substantial  increase  in  the 
amount  of  information  provided. 

Comment  is  requested  on  the  fairness 
and  reasonableness  of  professional 
subscriber  fees.  In  this  regard,  it  is 
important  to  consider  whether  they 
further  the  Exchange  Act  objective  of 
making  market  information  widely 
available.  Based  on  an  average  of  21 
trading  days  per  month  and  monthly 
fees  ranging  from  $18.50  to  $50,  a 
professional  subscriber  generally  is 
charged  from  approximately  $0.90  to 
$2.40  per  trading  day  for  market 
information.  Given  the  importance  of 
this  information  to  the  livelihood  of  a 
professional  subscriber,  comment  is 


'*=A  full  description  of  Network  fee  structures, 
including  fees  applicable  only  to  tendors.  is 
provided  in  the  Anderson  Report,  note  3*  above. 


>"  Network  A,  Network  B,  and  OPRA  provide  a 
variety  of  discotmts  in  these  fees  dopeniilng  on  the 
size  of  the  subscriber  or  the  SRO  membership  status 
of  the  subscriber-  These  distxiunts  are  addressed  in 
section  V_A2.c  below. 

1S4  Nasdaq  fees  for  pnjfassionaJ  subscribers 
ulcreased  SI  par  moiilh  in  Ifae  period  from  1994  to 
1 998.  OPRA  profesaiana] suhati iher  fees ganaielly 
increased  fitun  53  to  S4  per  month.  Network  A  and 
Network  B  ptofesaional  subscriber  fees  were 
unchanged. 

^^  The  numbers  of  Nasdaq  System  subscribers 
are  sat  forth  in  Exhibit  Q  to  the  annual  amendments 
to  Form  SIP  Gled  by  Nasdaq  for  the  years  1994  and 
1998. 
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requested  on  whether  these  fees,  in 
practice,  limit  the  availability  of  market 
information. 

b.  Retail  Investor  Fees 

The  revenues  from  fees  applicable  to 
retail  investors  (which  include  monthly 
fees  for  nonprofessional  subscribers  and 
per-query  fees)  have  grown 
exponentially  in  recent  years.  In  1994. 
such  revenues  amounted  to  $3.7 
million.  In  1998.  they  amounted  to  38.9 
million,  for  an  increase  of  951%.  Most 
of  this  increase  is  attributable  to 
increased  demand  by  investors  and  not 
to  fee  increases  by  the  SROs.'-"  In 
addition,  the  nonprofessional  subscriber 
fees  for  Nasdaq.  Network  A.  and 
Network  B  securities  have  been 
substantially  reduced  in  1999.  The 
Commission  remains  concerned, 
however,  that  the  Networks'  fee 
structures  have  not  kept  pace  with 
advancing  technology  and  increased 
demand. 

The  fees  currently  applicable  to  retail 
investors  range  ham  $0.50  to  $2.50  per 
month  for  unlimited  access  to  a 
particular  Network's  information,  and 
the  per-query  fees  range  from  $0.0025  to 
$0.02.  The  Commission  requests 
comment  on  whether  these  fees  now  are 
low  enough  and  structured  in  such  a 
way  that  they  do  not  significantly  limit 
the  availability  of  real-time  information 
to  retail  investors,  both  in  terms  of  the 
number  of  subscribers  and  the  quality  of 
information  services.  For  example,  does 
a  monthly  fee  of  $0.50  or  $1  per 
Network  deter  a  significant  number  of 
retail  investors  from  using  real-time 
market  information  or  preclude  broker- 
dealers  from  providing  enhanced 
information  services  to  their  retail 
customers?  Thus  far.  per-query  fees 
have  generated  much  greater  revenues 
than  the  monthly  fees  that  allow 
unlimited  use  of  information.  The  fees 
allowing  tmlimited  use.  however,  would 
appear  to  provide  a  greater  opportunity 
for  broker-dealers  to  provide  retail 
investors  with  a  much  improved  quality 
of  service,  including  potentially  the 
opportunity  to  obtain  dynamically- 
updated  displays  of  quotations  and 
transaction  reports  in  a  security. 
Compared  to  receiving  information 
based  on  a  single  query  at  a  time,  a  real- 
time stream  of  dynamically-updated 
information  could  offer  retail  investors 
a  greater  ability  to  control  their 
securities  transactions,  including 
possibly  the  ability  to  execute 
transactions  in  themarket  of  their 


choice  (for  example,  by  directing  a  limit 
order  to  a  specific  market)  or  monitoring 
the  quality  of  execution  by  their  broker- 
dealers.  Comment  is  requested  on 
whether  the  current  fee  schedules  could 
inappropriately  restrict  the  information 
services  that  broker-dealers  provide  to 
their  retail  customers. 

In  addition,  comment  is  requested  on 
whether  the  fees  applicable  to  retail 
investors  are  unreasonably 
distiximinaton.'  compared  to  those  for 
professional  subscribers.  The  monthly 
fees  for  nonprofessional  subscribers  are 
significantly  less  than  the  monthly  fees 
for  professional  subscribers,  yet  it  also 
appears  that  retail  investors  are  unlikely 
to  use  real-time  market  information 
nearly  as  much  as  professional 
investors.  With  the  monthly  rates,  for 
example,  each  class  of  subscribers 
theoretically  receives  the  same  service — 
an  unhmited  amotint  of  real-time 
information  for  a  Network's  setmrities. 
Professional  investors,  however,  are 
likely  to  monitor  the  stream  of  real-time 
market  informatioo  for  a  substantial 
portion  of  each  trading  day  during  a 
month.  Assuming  an  average  of  21 
trading  days  in  a  month  and  6'/:  hours 
per  trading  day.  professional  investors 
may  monitor  real-time  information  for 
as  many  as  136  hours  in  a  month.  It 
does  not  appear  that  retail  investors  are 
likely  to  monitor  real-time  information 
for  anywhere  near  as  many  hours  during 
a  month.  Comment  is  requested  on 
whether  the  difference  in  rates  between 
professional  and  nonprofessional 
subscribers  adequately  reflects  this 
difference  in  use."* 

A  petition  to  the  Commission  for 
rulemaking  has  asserted,  among  other 
things,  that  any  fee  applicable  to  retail 
investors  for  on-line  access  to  market 
information  constitutes  unreasonable 
discrimination  against  on-line  investors 
and  their  broker-dealers.""  The  petition 
argues  that,  by  comparison,  traditional 
broker-dealers  pay  the  monthly 
professional  fee  and  provide  market 
information  to  their  customers  by 


"-  For  example,  the  NASD's  per-query  fee  for 
Nasdaq  System  securities  has  remained  at  one  cent 
since  1995.  Revenues  attributable  to  this  fee  grew 
from  S2.6  million  in  1997  to  S13-S  million  in  1998. 


'^  For  example,  dividing  a  monthly  professional 
fee  of  $20  by  136  hours  produces  a  per-minute  rate 
of  approximately  V«  cent-  At  this  lete,  a 
nonprofessional  subscriber  fee  of  $2  per  month 
would  cover  BOO  minutes,  or  13*/^  hours.  Comment 
if  requested  on  the  ntimber  of  hours  in  a  roanth  that 
retail  investors,  on  average,  could  be  expected  to 
monitor  real-time  Information. 

)  ^  liBVUi  submitted  on  bebalf  of  Charles  Schwab 
ft  Co.,  Inc..  by  Sam  Scott  Miller.  Omck.  Heitingtoo 
A  SutcUffe,  LLP.  to  lonathan  G.  katz.  Secretary. 
SEC.  dated  lune  29,  1999  The  petition  tequasts 
rulemaking  on  s  btoad  range  of  issues  relating  to 
market  mfoTmallon  fees  end  twenues.  tnclodiof; 
fair  and  reasonable  fees,  non-discnminatory  fees, 
and  oversight  of  CTA  practices  A  copy  of  the 
petitioo  is  available  for  inspection  and  copying  in 
the  Commission's  Public  Reference  Room.  File  No 
4-42S. 
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personal  telephone  call  without 
incurring  additional  fees.  The 
Commission  requests  comment  on  this 
issue,  as  well  as  on  any  other  issue 
relating  to  the  effect  of  market 
information  fee  structures  on  broker- 
dealers  conducting  different  types  of 
business.  In  this  regard,  it  appears  that 
the  degree  of  use  and  the  quality  of  the 
service  provided  to  customers  of  an  on- 
line broker-dealer  (particularly  under  a 
monthly  fee  structure  providing  instant 
access  to  unlimited  information)  may  be 
superior  to  the  service  provided  to 
customers  of  a  traditional  broker-dealer 
(who  must  initiate  a  separate  telephone 
call  and  speak  personally  with  an 
employee  of  their  broker-dealer  each 
time  they  want  to  update  their 
information).  Comment  is  requested  on 
whether  fees  for  on-line  access  to 
market  information  by  retail  investors 
are  warranted  by  the  degree  of  use  and 
the  quality  of  service  provided. 

c.  Fee  Discounts 

The  fee  structures  for  Network  A. 
Network  B.  and  the  OPRA  System 
include  various  discoimts  that  are  based 
on  the  size  of  the  subscribing  firm  or  on 
whether  the  firm  is  a  member  of  an  SRO 
that  is  participant  in  the  particular 
Network  They  include  (1)  a  Network  A 
"enterprise  arrangement"  that  caps  the 
aggregate  amount  a  registered  broker- 
dealer  must  pay  for  most  of  the 
information  services  provided  to  its 
employees  and  customers  at  SSOO.IXK) 
per  month.'*"  (2)  Network  A  monthly 
professional  subscriber  fees  that  range 
from  $18.75  per  device  for  subscribers 
with  more  than  10.000  devices  to 
$127.25  for  subscribers  with  a  single 
device,  (3)  OPRA  monthly  professional 
subscriber  fees  that  are  S6-S10  less  per 
device  for  members  of  an  SRO  that  is  a 
[Mrticipant  in  OPRA  than  for  non- 
members.  (4)  Network  A 
nonprofessional  subscriber  fees  that  are 
SI  per  month  for  the  first  250.000 
subscribers  per  vendor,  and  50c  per 
month  for  subscribers  above  250.000. 
and  (5)  Network  A,  Network  B.  and 
OPRA  per-query  fees  that  are  reduced 
based  on  the  number  of  quotes 
distributed  by  a  vendor  during  a  month. 

The  Commission  requests  comment 
on  whether  these  discounts  are 
consistent  with  the  Exchange  Act 
objective  that  exclusive  processors  of 
information  should  remain  neutral  in 
their  treatment  of  firms  and  customers. 
As  noted  above,  the  Commission 
believes  that  disparities  in  fees  should 


be  justified  by  such  legitimate  factors  as 
differences  in  relevant  costs,  degree  of 
use.  or  quality  of  service.  In  the  past,  the 
Networks  have  justified  these  fee 
discounts  as  reflecting  differences  in  the 
administrative  costs  associated  vrith 
different  categories  of  subscribers.''" 
The  Conunission  has  not,  however, 
required  the  Networks  to  demonstrate 
that  the  size  of  the  discounts 
corresponds  with  the  size  of  the  relative 
difference  in  administrative  costs. 
Comment  is  requested  on  whether  the 
size  of  these  discounts  shoidd  be  strictly 
limited  to  differences  in  administrative 
costs. 

B.  Distribution  of  Network  Revenues 
and  SRO  Funding 

The  current  rules  for  distributing 
Network  revenues  to  the  SROs  are 
described  in  section  11. E  above.  In 
general,  each  of  the  Networks  first 
distributes  revenues  directly  to  their 
respective  administrators  and 
processors  to  cover  expenses  incurred  in 
performing  their  Plan  functions.  After 
these  Plan  costs  are  funded,  the 
remaining  revenues  then  are  distributed 
to  the  SRO  participants  in  a  Network  in 
accordance  with  a  formula  based  on 
each  SRO's  percentage  of  trading 
volume  in  the  Network's  securities.  For 
ease  of  reference,  the  initial  distribution 
to  cover  specific  costs  will  be  referred 
to  as  the  "Direct  Distribution."  while 
the  subsequent  distribution  of  a 
Network's  remaining  revenues  will  be 
referred  to  as  the  "Proportional 
Distribution." 

The  Commission  is  considering  a 
conceptual  approach  to  distributing 
Network  revenues  that  could  reflect 
more  fully  and  directly  the  objectives  of 
the  Exchange  Act.  Specifically, 
comment  is  requested  on  (1)  whether 
certain  individual  SRO  costs  that  most 
directly  enhance  the  integrity  of  market 
information  (principally,  the  cost  of 
market  regulation)  should  be  funded  as 
part  of  the  Direct  Distribution  in 
addition  to  Plan  costs,  and  (2)  whether 
the  formula  for  making  the  Proportional 
Distribution  should  be  revised  to 
compensate  the  SROs  more  in 
accordance  with  the  value  of  the 
information  they  contribute  to  the 


'***The  terms  and  conditions  of  ihii  Nelwork  A 
enterprise  arraogemeat  are  described  in  .Securities 
Exchange  Act  Release  No.  41977  (Octotier  S.  19ee). 
64  FR  SS503. 


'*'  Se».  e  g..  Seturiliea  Exchange  Act  Release  No 
26689  lApril  3.  19«91.  54  FR  14306  (discounts  for 
sub4Cril)ers  Itiat  are  mcmliers  of  (3PRA  participants 
explained  on  the  basis  of  higher  administrative 
costs  for  non-member  subscribers);  Securities 
Excilange  Act  Release  No.  24130  IFebruary  20, 
1987).  52  FK  6413  (Network  A  fee  structure 
requiring  subscribers  with  a  single  device  to  pay  a 
monthly  device  fi»  that  is  6*.'j  limes  higher  than  the 
fee  for  large  subscrib«n  "reflectlsj  the  fact  thai  total 
CTA  and  CQ  Plan  administrative  costs  for  any 
subscriber  on  an  average  per  lerminal  basis  d'acreese 
as  the  arerage  number  of  temunals  incmesoi"). 


stream  of  consolidated  information. 
Finally,  comment  is  requested  on 
whether  the  SROs  should  be  permitted 
to  rebate  market  information  revenues  to 
their  members. 

1 .  Direct  Funding  of  Market  Regulation 
Costs 

The  Conunission  requests  comment 
on  whether  a  portion  of  market 
information  revenues  should  be 
earmarked  in  the  Direct  Distribution  to 
fund,  in  addition  to  Plan  costs,  SRO 
costs  that  directly  enhance  the  integrity 
and  reliability  of  market  information. 
These  could  include  primarily  the  costs 
incurred  by  the  SROs  in  performing 
their  market  regulation  function  (as 
opposed  to  member  regiUation).  Market 
regulation  by  the  SROs  helps  assure  that 
the  information  on  which  investors  rely 
is  not  tainted  by  fraud  or  manipulation 
and  that  market  participants  comply 
with  trading  rules  designed  to  enhance 
the  efficiency  and  fairness  of  the  SROs' 
markets.  Although  the  benefits  of 
market  regulation  extend  directly  to  all 
those  who  use  an  SRO's  information, 
the  function  does  not  appear  to  be  as 
directly  assix:iated  with  a  specific 
source  of  revenues  as  are  other  SRO 
fimctions.  The  Commission  is 
concerned  that  competitive  pressures 
among  markets  could  lead  to  cutbacks 
in  the  substantial  expendittires 
necessary  to  maintain  full  funding  for 
this  critically  important  Exchange  Act 
responsibility. 

Comment  is  requested  on  whether 
allocating  market  information  revenues 
directly  to  fund  specified  market 
oversight  and  information  integrity  and 
reliability  costs  would  further  Exchange 
Act  objectives. ''^  The  potential  benefits 
of  such  an  allocation  appear  to  be  two- 
fold. First,  it  could  help  ensure  that  this 
vital  SRO  function  is  fully  funded, 
thereby  helping  to  prevent  the 
publication  of  fiaudulent,  deceptive,  or 
manipidative  market  information, 
section  llA(c)(l)(A),  and  to  assure  the 
prompt,  accurate,  reliable,  and  fair 
publication  of  market  information, 
section  llA(c)(l)(B).  Second,  the 
funding  woidd  be  shared  among  all 
users  of  market  information,  rather  than 


>*'Ck)mmenl  also  is  requested  on  whether  any 
other  categories  of  .SRO  costs  that  directly  enhaitce 
the  integrity  and  reliability  of  market  information 
should  be  funded  in  the  Direct  Distribution.  For 
example,  technology-  systems  with  sufficieni 
capacity  and  reliability  to  handle  the  highest- 
volume  trading  days  help  assure  that  the  stream  of 
consolidated  information  Is  not  subfetit  to 
imoxpected  intemiptions.  Comment  is  requested  on 
whether  some  portion  of  teclmology  costs  that 
directly  relate  to  the  integrity  and  reliability  of 
information  (such  as  costs  incurred  to  comply  with 
the  policies  set  forth  in  the  Commission's  AftP 
Releases)  sttould  be  funded  in  the  Direct 
IMstribution. 


falling  on  the  particular  SRO  that  incurs 
the  particular  costs.  To  the  extent  that 
market  regulation  costs  benefit  the 
market  for  a  security  as  a  whole,  the 
objectives  of  fair  competition,  equal 
regulation,  and  an  equitable  allocation 
of  SRO  costs  might  be  furthered. 
Comment  is  requested  on  the 
advisability  and  practicality  of  piu-suing 
this  type  of  approach.  In  particillar. 
would  identification  of  the  cost  of 
market  regiUation  be  a  reasonably 
objective  task  that  could  be 
accomplished  without  excessive 
accoimting  and  auditing  costs?  Are 
there  pragmatic  methods  that  could 
simplify  this  task  while  still  achieving 
the  goal  of  adequately  fiuiding 
appropriate  costs?  Finally,  comment  is 
requested  on  whether  direct  funding 
would  create  an  inappropriate  incentive 
for  the  SROs  to  increase  these  costs 
beyond  reasonable  levels. 

2.  Compensating  SROs  in  Accordance 
with  the  Value  of  Their  Market 
Information 

Comment  also  is  requested  on 
whether  the  formula  for  making  the 
Proportional  Distribution  should  be 
revised  to  reflect  more  directly  the  value 
that  each  SRO's  information  contributes 
to  the  stream  of  consolidated 
information  made  available  to  the 
public.  In  particidar.  does  the  current 
practice  of  allocating  revenues  based 
solely  on  an  SRO's  proportion  of 
transatmon  volume  adequately  ftuiher 
the  Exchange  Act  objectives  of 
maintaining  the  quality  of  market 
information  and  encoiuaging  fair 
competition? 

As  fliscussed  in  section  ni.A  above, 
one  of  the  fundamental  policy  decisions 
made  by  Congress  and  the  Commission 
in  the  mid-1970's  was  to  require  all  the 
SROs  to  make  their  market  information, 
particularly  their  quotations,  available 
to  the  public.  It  is  important  to 
recognize  that  the  basis  for  this  policy 
determination  was  not  to  prevent  the 
SROs  fi'om  charging  reasonable  fees  for 
their  information.  Rather,  Congress  and 
the  Commission  determined  that  the 
information  was  too  important  to 
investors  and  too  affected  with  the 
public  interest  to  allow  the  SROs  to 
restrict  its  availability.  Although  the 
SROs  are  no  longer  allowed  to  act 
individually  in  setting  fees  or  otherwise 
capitalizing  on  the  value  of  their 
information,  the  Commission  believes 
that  they  should  be  encouraged  to 
generate  high-quality  market 
information  that  enhances  the  value  of 
the  stream  of  consolidated  information 
made  available  to  the  public.  Comment 
is  requested  on  whether  the  formiUa  for 


the  Proportional  Distribution  should  be 
revised  to  refletrt  this  objective. 

Under  cturent  practice,  for  example, 
the  Proportional  Distribution  is  based 
solely  on  transaction  volume.  It 
therefore  does  not  attempt  to  reward 
markets  for  the  value  of  their  quotations, 
except  insofar  as  an  SRO's  percentage  of 
transaction  volimie  is  a  sturogate  for  the 
value  of  its  quotations.  Comment  is 
requested  on  whether,  in  fact, 
transaction  vol  tune  accurately  reflects 
the  value  of  an  SRO's  quotations,  or 
whether  some  other  basis  should  be 
foimd  for  distributing  a  portion  of 
Network  revenues  based  directly  on  the 
value  of  quotations.  For  example,  is  it 
possible  to  devise  a  pragmatic  formula 
or  algorithm  (or  a  combination  of 
different  formidas  or  algorithms)  that 
would  reward  markets  that  provide 
"price  discovery"  to  which  other  market 
participants  look  to  set  their  own 
prices?  Similarly,  is  there  a  way  to 
reward  markets  that  are  the  first  to 
publish  quotations  at  the  best  prices  and 
in  the  largest  sizes?  Finally,  assimiing  a 
formula  could  be  found  to  assess  the 
value  of  quotations  in  an  individual 
security,  how  should  the  results  be 
aggregated  for  all  of  the  securities  that 
are  included  in  a  Network?  For 
example,  should  there  be  an  adjustment 
to  accoimt  for  differences  in  trading 
volume  or  is  it  more  appropriate  for 
each  seciuity  to  be  given  equal  weight 
regardless  of  trading  volume? 

11  bears  emphasis  that  a  formula  or 
algorithm  that  merely  produced 
appropriate  results  retrospectively  based 
on  historical  data  would  not  be 
satisfactory.  Instead,  it  must  be  capable 
of  producing  appropriate  results 
prospectively  when  market  participants 
will  have  the  opportunity  to  adjust  their 
behavior  in  response  to  the  formula.  In 
other  words,  a  value-oriented 
distribution  would  need  to  be  resistant 
to  being  "gamed"  and  to  avoid  awarding 
markets  a  share  of  market  information 
revenues  when  they  have  not  in  fact 
enhanced  the  value  of  the  stream  of 
consolidated  information. 

3.  SRO  Rebates  to  Members 

Some  of  the  SROs  have  established 
programs  that  in  effect  award  rebates  of 
market  information  revenues-to  their 
members.'*^  In  general,  these  rebates  are 


given  to  the  members  responsible  for 
effecting  the  transactions  that  resulted 
in  a  Network's  revenues  being 
distributed  to  the  SRO.  The  Commission 
requests  comment  on  whether  such 
rebates  are  consistent  with  the  Exchange 
Act  objective  of  fair  competition.  In 
addition,  do  rebate  programs  constitute 
an  equitable  allocation  of  an  SRO's 
charges  among  its  members  when  only 
selected  members  receive  a  rebate  based 
on  their  transaction  volume  in  a 
particular  type  of  security?  At  least  thus 
far.  the  rebate  programs  have  been 
established  solely  for  securities  in 
which  the  SRO  granting  the  rebate  does 
not  operate  the  primary  market. 
Comment  is  requested  on  whether 
changing  the  rules  for  distribution  of 
Network  revenues  as  discussed  above 
(to  fund  information  integrity  and 
reliability  costs  directly  and  to  reward 
the  SROs  that  provide  the  highest 
quality  market  information)  would 
address  the  extent  to  which  rebates 
could  constitute  unfair  competition. 
Moreover,  do  rebate  programs  indic:ate 
that  market  information  revenues 
exceed  self-regulatory  funding 
requirements? 

C.  Plan  and  SRO  Disclosure 

Each  of  the  Plans  requires  that 
audited  financial  statements  be 
prepared  for  a  Network's  operations, 
primarily  to  allow  its  participants  to 
verify  that  the  financial  provisions  of 
the  Plans  have  been  satisfied.  Currently, 
the  Plans  are  not  required  to  file 
publicly-available  financial  statements 
with  the  Commission.  '**  In  this  regard, 
the  Commission  proposed  Rule  1 1  Ab2- 
2  in  1975.  which  would  have  required 
registered  SlPs  to  file  an  aimual 
amendment  to  their  Form  SIP  that 
included  financial  statements.  The  rule 
was  never  adopted.  The  Commission 
requests  comment  on  whether  the  Plans 
should  be  required  to  make  aimual 
filings  for  the  Networks  that  wotUd  be 
available  to  the  public.  These  filings 
could  include  (1)  a  complete  listing  of 
all  their  fees,  and  (2)  the  number  of 
users  participating  in  each  of  their 
different  fee  programs,  and  (3)  audited 
financial  statements  setting  forth  their 
revenues  (including  an  itemized  listing 
of  revenues  attributable  to  their  different 
fees),  expenses,  and  distributions. 


'**  i>*?e,  r.^..  Securities  Exchange  .Act  Release  No. 
4123B  (Mar.  31.  I99SI.  64  FR  17204  (CSE  grants 
members  a  50%  pto  rata  transaction  credit  of 
Network  B  revenues):  Sectxrities  Exchange  Act 
Release  No.  41174  (Mar.  16. 1999).  64  FR  14034 
(NASD  establishes  pilot  pmgxam  to  provide  a 
transaction  credit  to  members  that  trade  listed 
securities  in  the  over-the-counter  market); 
.Securities  Excluuigo  Act  Release  No.  40591  [Oct  22. 
1998).  63  FR  58078 IBSE  establishes  ivvenue- 
siiaring  program  for  memlieni  that  is  based,  in  part. 


on  Network  .\  and  Network  B  n'venuesl.  Securities 
Exchange  Ad  Release  No.  38237  (Feb.  4.  19971.  62 
FR  6592  (CHX  establishes  transaction  credit  for 
specialists  tiosed  on  a  percentage  of  Necwork  A  and 
Network  B  revenues! 

■**  The  Plans  regularly  have  provided  financial 
statements  to  the  Commission's  staff-  The  financial 
statements  have  shown  total  revenues,  expensas. 
and  tiistributians.  but  have  not  itemixed  tha  amount 
of  revenues  attributable  to  diffaieiu  fees. 
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In  contrast  with  the  Plans,  the  SROs 
currently  are  required  to  file  pubUcly- 
available  financial  statements  with  the 
Conunission  as  part  of  the  annual 
amendments  to  Form  1  for  the  national 
securities  exchanges  (Rule  6a-2(b)(l)), 
or  to  Form  X-15AJ-2  for  the  national 
securities  association  (Rule  ISAj- 
1(c)(2)).  These  financial  statements, 
however,  provide  little  information 
concerning  the  SROs'  internal  cost 
structures.  Comment  is  requested  on 
whether  the  SROs  should  be  required  to 
provide  greater  disclosure  of  their 
financial  condition,  including 
disclosure  of  the  costs  associated  with 
the  performance  of  their  various  SRC 
functions.  The  Commission  notes  that, 
at  the  very  least,  the  SROs  will  need  to 
provide  financial  disclosures  that  are 
sufficient  to  support  whatever 
approaches  ultimately  are  adopted  for 
the  evaluation  of  fees  and  distribution  of 
revenues. 

D.  Plan  Governance,  Administmtion, 
and  Oversight 

Each  of  the  Plans  has  adopted 
essentially  the  same  governance 
structure.  All  important  operational 
decisions  are  to  be  made  by  a  committee 
composed  of  one  representative  of  each 
of  the  Plan's  participants  ("Operating 
Committee").  In  addition,  each  Plan  has 
designated  one  of  its  participants  to 
administer  its  day-to-day  affairs.  Some 
of  the  Plans  also  have  established 
committees  to  address  particular  aspects 
of  their  operations  (for  example,  a 
technical  committee  to  address 
technology  issues). 

None  of  the  Plans  provides  for 
broader  securities  industry  or  public 
participation  in  the  governance  of  its 
operations.  The  Commission  is 
concerned  that  the  Plans  shoiUd  be 
responsive  (in  a  timely  maimer)  to  the 
concerns  of  vendors,  broker-dealers,  and 
investors  in  disseminating  consolidated 
market  information  to  the  public.  It  also 
recognizes  that  the  Plans  operate 
substantial  enterprises  and  must  have 


governance  structures  that  permit  them 
to  operate  these  enterprises  effectively. 
Comment  is  requested  on  whether  these 
governance  structures  should  be 
broadened  to  include  such  parties  as 
vendors,  broker-dealers,  and  investors. 
If  participation  in  the  governance  of  the 
Plans  were  broadened,  a  variety  of 
issues  would  need  to  be  addressed. 
Should  non-SRO  parties  be  included  on 
the  Operating  Committee?  Should 
additional  committees  with  broad 
participation  be  established  to  address 
the  particular  issues  of  most  direct 
concern  to  parties  that  are  not  SROs  (for 
example,  a  committee  for  establishing  or 
reviewing  fee  structures)?  What  should 
be  the  mechanism  for  selecting  non-SRO 
representatives  to  a  committee?  In  what 
capacity  should  such  representatives  be 
allowed  to  participate  (for  example, 
voting  or  non-voting)?  If  given  the 
power  to  vote,  what  should  be  the 
relative  proportion  of  voting  weight 
between  the  SRO  and  non-SRO 
representatives?  Finally,  comment  is 
requested  on  whether,  as  an  alternative 
to  formal  participation  in  Plan 
governance,  the  creation  of  an  industry 
advisory  committee  on  market 
information  arrangements  would 
constitute  a  more  efficient  and  flexible 
vehicle  to  convey  a  broad  range  of  views 
to  the  Plans  and  to  the  Commission. 

With  respect  to  the  administration  of 
fee  structures,  there  appears  to  be 
considerable  potential  for  making  this 
process  more  efficient  by  standardizing 
and  streamlining  the  agreements, 
policies,  and  reporting  requirements 
that  apply  to  vendors,  broker-dealers, 
and  subscribers.'*^  Many  of  these 
operational  issues  require  detailed 
attention  and  are  perhaps  best 
addressed  in  the  context  of  improved 
Plan  governance  rather  than  by  direct 
Commission  action.  Nevertheless,  the 
existence  of  four  Networks,  each  with 
its  own  fee  structiu^s  and  requirements, 
inherently  limits  the  extent  to  which 
any  Network,  acting  alone,  could 


substantially  reduce  the  cumulative 
administrative  costs  incurred  by 
vendors,  broker-dealers,  and 
subscribers.  Comment  is  requested  on 
whether  the  Plans  should  establish 
industry-wide  standards  for 
administering  their  fee  structures  and,  if 
so,  the  most  appropriate  means  for  the 
Plans  to  act  joinUy  in  developing  such 
standards. 

Finally,  the  Commission  is  concerned 
that  the  Plans  have  used  their  "pilot 
program"  provisions  to  implement  fee 
structures  for  periods  of  time  beyond 
that  which  the  provisions  originally 
were  intended  to  cover.'*'  Comment  is 
requested  on  the  advisability  and 
usefulness  of  pilot  programs.  Should 
they  be  eliminated  entirely  or  should 
the  Plans  have  some  flexibility  to 
experiment  with  innovative  services 
and  fee  structures  without  first  going 
through  the  process  of  a  Commission 
filing  and  public  conunent?  If  pilot 
programs  should  continue  in  some  form, 
comment  is  requested  on  whether  they 
should  be  limited  to  a  specffied  time 
period  (for  example,  one  year),  after 
which  the  program  could  not  be 
continued  unless  it  was  filed  with  the 
Commission.  Finally,  comment  is 
requested  on  whether  the  terms  and 
conditions  of  all  pilot  programs  should 
be  made  available  to  the  public  in  some 
fashion  prior  to  initiation  of  the 
program. 

VI.  Conclusion 

The  Commission  invites  public 
comment  on  all  of  the  foregoing  matters, 
as  well  as  on  any  other  matters  relating 
to  the  arrangements  for  disseminating 
market  information  that  commenters 
believe  the  Commission  should  consider 
in  concluding  its  review  and 
formulating  proposals. 

By  the  Conunission. 

Dated:  December  9,  1999. 
loiuthan  G.  Katz, 
Secretary. 


Appendix— Tables  1-4:  Subscriber  Fees 
Tables  1  through  4  set  forth  the  Plans'  principal  fees  for  subscribers  to  market  information  services  as  they  currently 
exist  and  as  they  existed  at  the  end  of  1998  and  1994.  In  addition  to  these  subscriber  fees,  the  Plans  have  a  variety 
of  other  fees  that  apply  to  information  vendors  and  others. 

Table  1.— Network  A  Subscriber  Fees 


Cuirent 

1998 

1994 

Professional  (monthly  per  device): 

No  of  devices: 

1  

$127.25 
79.50 

Unchanged 

Unctianged. 

2  

'*^  The  turdsfu  and  costs  cumntly  associated 
with  administering  the  Networks'  fee  structures  are 


described  at  length  in  the  Andersen  Repon.  note  34 
above. 


>*^The  pilot  program  provisions  are  set  forth  in 
section  n.F  at>ove. 
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Tabi£  1.— Network  A  Subscriber  Fees— Continued 


3  

4  

5  

6  to  9  

10  to  19  

20  to  29  

30  to  99 

100  to  249  

250  to  749  

750  to  4999  .. 
5000  to  9999 
10.000  and  up 


Nonprofessional  (monthly  per  sut>scriber)  

1  to  250.000  subscribers  per  vendor 

250.001  subscribers  and  up 

Per  Query  (processed  by  vendor  per  inonlh) 

1  to  20,000.000  

20,000.001  to  40,000,000  

40,000,001  and  up  


Current 


sass 

63.00 
47.75 
39.75 
31.75 
30,25 
27.50 


23.75 
20.75 
19.75 
18.75 


1.00 
.50 


.0075 

.005 

.0025 


1998 


1994 


$5.25 

n^a 
iVa 
.01 
n/a 
n/a 
n/a 


-J_ 


$4.25. 

n/a. 

rVa. 

.005. 

n/a. 

iva. 

rya. 


Table  2.— Nasdaq  Systeh*  Subscriber  Fees 


Level  1/Last  Sale  (monthly  per  device) 

NQOS  (monthly  per  device)  

Nonprofessional  (monthly  per  person) . 
Per  Query  


Current 


$20.00 
50.00 
2.00 
.005 


19 


$20.00 
Unchanged 
4.00 
.01 


1994 


$19.00 
Unchanged 
4.00. 
015. 


Table  3.— Network  B  Subscriber  Fees 


Current 


Professional  (monthly  per  device) 
Memtsers: 

Last  Sale 

BJd-Ask „ 

Non-Members: 

Last  Sale 

Bid-Ask 

Nonprofessiorial  (monthly  per  person)  

Per  Query  (processed  by  vendor  per  month): 

1  to  20,000.000  

20,000,001  to  40,000.000  

40.000.001  and  up  „ „... 

Per  Query  (per  user,  per  month): 

1  to  50  Quotes  

51  to  250  Quotes  

More  than  251  Quotes 


$13.60 
13.65 

Unchanged 
Unchanged 

14.60 
15.60 
1.00 

Unchanged 
Unchanged 
3.25 

.0075 

.005 

.0025 

n/a 
n/a 
n/a 

n/a 
n/a 
tVa 

.50 

3.K 
35.00 

1994 


Unchanged. 
Unchanged. 

Unct^nged 
Unchanged 
3.25 

n/a. 
iVa. 
n/a. 

nte. 
n/a. 
tVa 


Table  4.— OPRA  System  Subscriber  Fees* 


Cunent 

1998 

1994 

Member 

Non- 
Member 

Member 

Non- 
Member 

Member 

Non- 
Member 

Professional  (monthly  par  device): 
No.  of  devices: 

1  to  9 

$16.00 

16.00 
13.00 
13.00 
10.00 

$26.00 

22.00 
22.00 
15.50 
15.50 

$15.00 

15.00 
12.00 
1200 
9.40 

$24.00 

20.00 
20.00 
14.50 
14.50 

$21.00- 
55.00 
12.00 
9.00 
9.00 
7.00 

$22.00- 
55.00 
13.00 
10.00 
10.00 

10  to  29 

30  to  99  „ 

100  to  749  

750  or  mora 

2.50 

2.00 

2.00 
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Table  4.— OPRA  System  Subscriber  Fees'— Continued 

CurrenI 

1996 

1994 

***"''"'           Member 

Member 

Noo- 
Member 

Member 

Non- 
Member 

Per  Queiy  (tiered  by  volume)  

.02  to  .01 

.02  to  .01 

02 

•  TTie  fees  are  applicable  to  the  OPRA  System's  basic  service  (equity  options  and  index  options).  It  charges  separately  lor  information  on  for- 
eign cunency  options. 

Tables  5-8:  Network  Revenues,  Expenses,  and  Distributions 
Tables  5  through  8  set  forth  the  Networks'  revenues,  expenses,  and  distributions  to  their  participant  SROs  in  1998 
and  1994.  As  discussed  in  section  n  above,  the  four  Networks  are  responsible  for  receiving  market  information  from 
the  their  SRO  participants,  consolidating  the  information,  and  distributing  it  to  vendors,  broker-dealers,  and  other  sub- 
scribers. The  Networks'  administrators  and  processors  perform  most  of  these  functions,  and  their  costs  are  defined 
in  the  Plans  as  "operating  expenses"  that  may  oe  deducted  from  Network  revenues  prior  to  any  distribution  to  participants. 
The  following  costs  are  not  included  in  the  Networks'  operating  expenses:  (1)  the  cost's  incurred  by  the  SROs  in 
collecting  their  market  information  and  reporting  it  to  the  Network  processors,  and  (2)  the  costs  associated  with  the 
SROs'  market  surveillance  function. 


Table  5.— Network  A  Revenues.  Expenses,  and  Distributions 

For  the  years  ended  December  31 

1998 

1994 

Revenues: 

$112,444,000 
6.040.000 
8.236.000 
1.917.000 
9.682.000 
2.634.000 
2,776,000 
0 

$79,519,000 

825.000 

276.000 

0 

Access  Fees •• 

Program  Applicalioo  Fees  

4.133.000 
1.608.000 
2.231.000 

369.000 

143.729,000 

88.961.000 

Expenses: 

5.997.000 
2.444.000 
8.697.000 
1.360.000 

5.457.000 

Ticker  N0^MDrk                                           - 

1.709.000 

5.304.000 

326.000 

18.496.000 

12.796.000 

125^31,000 
(36,000) 

76.165.000 

(863.000) 

125.195.000 

75.302.000 

Distnbutions: 

NYSE                                                  " 

93.223.000 
13,209,000 
6,898,000 
4,531.000 
3,390,000 
2,279,000 
1,664,000 
1.000 

54.594.000 

NASD                                           - 

6.902.000 

PCX 

4.153.000 
3,788.000 

BSE          _ 

1.748,000 

CSE           

2,311,000 

1.806,000 

CBOE                                  

0 

Table  6.— NASDAQ  System  Revenues,  Expenses,  and  Distributions 

For  the  years  ended  December  31 

1998 

1994 

Revenues: 

Level  1/Last  Sale  fProfesslonall                                                   

$86,713,000 

21.155.000 

4.445.000 

13.473.000 

1.956,000 

241,000 

517,000 

$52,953,000 

MQOS                                                                         . - - « ^ 

6.611.000 

Nonprofesstonal  Subscnber  ...™.— 

Per  Query  — 

Votce  Responao  -., 

Cable  TV                                                    - 

770.000 

517.000 

592.000 

0 

Other                                                                        - 

603.000 

128,500.000 

62.046.000 
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Table  6.— NASDAQ  System  Revenues,  Expenses,  and  Distributions— Continued 


For  ttie  years  ended  December  31 


Distributions: 

NASD  Retentian  . 
CHX  


128.088.000 
412.000 


Table  7.— network  B  Revenues,  Expenses,  and  Distributions 


For  the  years  ended  December  31 


Revenues: 

Professional  Subscrit)er 

Nonprofessional  Subscriber 
Pilots  (including  per  query) .. 
Tickers  , 


Computer  Program  Charges  . 

Indirect  Access  Charges  

Other ;. 


Total  Revenues  - 


Expenses: 

Data  Processing  Senrices  

Ticker  Network  Expenses 

Amex  Allocated  Support  Costs 


Total  Expenses  

Net  Income  Available  for  Distribution  . 


Distributions: 

Amex 

CHX  

NASD 

PCX  

BSE 

Ptilx 

CSE  

CBOE 

DIAMONDS 


Table  8.— OPRA  System  Revenues,  Expenses,  and  Distributions 


For  the  years  ended  Deceml)er  31 


Revenues: 

Professional  Subscritnr 

Nonprofessional  Subscriber 

Vendor  Fees 

Other  (including  per-query)  .. 
Interest 


Total  Revenues  . 


Expenses: 

Administrative  and  Operating  Expenses  . 
Processing  Costs 


Total  Expenses  

1^  Income  Available  for  Distribution  . 


Distributions: 
CBOE... 

Amex 

Phh 

PCX  

NYSE  .... 


1998 


$39,251,000  : 

774.000 

1.452.000  I 

2.031.000  { 

148.000 


43.656.000 


1 .557.000 
3.324.000 


4.881.000 


38.775.000 


18.582.000 
9.889.000 
4.939.000 
5.365.000 

01 
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61.946.000 
100.000 


1998 

1994 

$91,576,000 

$68,677,000 

1.625.000 

416.000 

2.316.000 

279.000 

2.009.000 

2.154.000 

746.000 

557.000 

853.000 

116.000 

123.000 

152.000 

99.248.000 

72.351.000 

579.000 

895.000 

663.000 

433.000 

3.771.000 

2.852.000 

5.013.000 

4.180.000 

94.235.000 

68.171.000 

67.090.000 

56.460.000 

12.722.000 

4,507.000 

9.020.000 

2.783.000 

2.855.000 

2.164.000 

782.000 

1.264.000 

528.000 

881.000 

236,000 

112.000 

85.000 

0 

917.000 

0 

1994 


$23,333,000 

219.000 

1 .655.000 

360.000 

56.000 


25.623.000 


1.044.000 
1.772.000 


2.816.000 


22.807.000 


12.818.000 
4.960.000 
2.448.000 
2.392.000 
189.000 


Tables  9-17:  SRO  Revenues  and  Expenses 
Tables  9  through  17  set  forth  for  1998  and  1994  the  SROs'  revenues  (including  their  distribuUons  from  the  Networks), 
expenses,  and  an  analysis  of  their  sources  of  revenues   (each  source  of  revenues   is  represented  as  a   percentage  of 
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total  revenues).  The  figures  are  derived  primarily  from  the  SROs'  audited  financial  statements  and  their  accompanying 
notes,  which  should  be  referred  to  for  a  complete  and  fair  presentation  of  their  financial  condition.  The  following 
tables  are  provided  for  convenience  of  comparison. 


Table  9.— NYSE  Consoudated  Revenues  and  Expenses 

For  \t\e  years  ended  December  31 

1998 

1994 

Revenues: 

Marttet  Information  Revenues; 
Network  A: 

$93,223,000 

8,697,000 

0 

9.573,000 

$54,594,000 

5,304.000 

189,000 

Others. 

Other                                                                   

7,976,000 

111.493.000 

66,063,000 

296,022.000 

123.795.000 

93.116.000 

41.865.000 

7.361,000 

55,022,000 

180,561,000 

92,080,000 

Regulatory  Fees 

50,512,000 
33,643,000 

Membership  Fees - - 

6,125,000 
21,296,000 

728,674,000 

452,279,000 

Expenses: 

204,711,000 
201.913.000 
51.703,000 
37,947,000 
29,607,000 
24,071,000 

152,194,000 

Systems  and  Related  Support  „ ~ - - 

140,049,000 
22,613,000 

21,732,000 

13,473,000 

22,079,000 

549,952.000 

372,140,000 

178,722,000 

80.139.000 

Analysis  of  Sources  of  Revenues 
(percent  of  total  revenues). 


MarKet  information  . 

Listing  Fees  

Trading  Fees 

Regulatory  Fees 


Facility  and  Equipment  Fees  ... 

Memoership  Fees  

Investment  and  Other  Income  . 


15.3 

15.0 

40.6 

39.9 

17.0 

20.4 

12.8 

11.2 

5.7 

7.4 

1.0 

1.4 

7.6 

4.7 

Tabue  10.— NASD  Consolidated  Revenues  and  Expenses  (Excluding  Amex  SusstDtARV) 

For  years  ended  December  31 

1998 

1994 

Revenues: 

Market  Informatioo  Revenues: 

Nasdaq  System  Retention  ..- _ - - 

$128,088,000 

13,209,000 

9.020,000 

1,937,000 

$61,946,000 
6.902.000 

Network  B  OistributJon  ..„ _ - 

2.783,000 
2.798.000 

152,254,000 

74.429.000 

137,344,000 
126,913.000 
91,313,000 
78,662,000 
47,880,000 
27,871,000 
21,427,000 
16.143.000 

79.219.000 

60,653.000 

Memoer  Assessments  _ _ 

Registration  and  Qualificalion  Fee»  — 

Regulatory  Fees  and  Fines  - — •■ 

44,152,000 
45.761,000 
18,406,000 
25.988.000 

Arbitration  Fees  ^ - - — 

7.592.000 
15.787.000 

699.807.000 

371.987.000 
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Table  IO.-NASD  Consolidated  Revenues  and  Expenses  (Excluding  Amex  Subsidiary)— Continued 


For  years  ended  December  31 


Expenses: 

Compensation , 

Professional  and  Contract  Services  

Computer  Operation  and  Data  Communications  . 

Depreciation  and  Amortization  

Occupancy  

Publications.  Supplies,  and  Postage 

Travel.  Meetings,  and  Training 

Other  

Systems  Technology  Migration  '. 

Intercompany  (Amex)  „ ' 


1998 


Total  Expenses 


Income  t)efore  Provision  for  Income  Taxes 


271.608.000 
154.311.000 
65.101,000 
60,573,000 
24.092,000 
23.352.000 
22.907,000 
22.586.000 
0 
(20.632.000) 


623.896.000 


75.909.000 


Analysis  of  Sources  of  Revenues 
(percent  of  total  revenues) 


Market  Information 

Issuer  Services 

Transaction  Services  . 
Memt>er  Assessments 


Registration  and  Qualification  Fees 

Regulatory  Fees  and  Fines  , 

Interest  and  Other 

Arbitration  Fees  , 

Corporate  Finance  Fees 


21,8 
19.6 
18.1 
13.0 
Iti 
6,8 
4.0 
3.1 
2.3 


Table  11.— Amex  Consolidated  Revenues  and  Expenses 

(Includes  two-month  period  after  acquisition  by  NASD  on  October  30,  1998) 


For  the  years  ended  December  31 


Revenues; 

Marltet  Information  Revenues: 
Network  B: 

Distribution  

Allocated  Support  Costs 
OPRA  System  Distribution  .... 
Other  


Total  Market  Information  Revenues 


$67,090,000 
3.771.000 
9.889.000 
2.160.000 


Trading  Fees 

Members'  Dues  and  Regulatory  Fines  and  Fees 

Listing  Fees  

Investment  and  other  income  


Total  Revenues  . 


Expenses: 

Compensation  and  tienefits 

Systems  and  Related  Support  Costs 

Professional  Services  

Facilities  Costs  

Depreciation  and  amortization 

General  Administrative  and  Other  Expenses  . 
Intercompany  (after  NASD  acquisition) 


Total  Expenses 


Income  before  Income  Taxes  . 


82.910.000 


91 .937.000 
17.679.000 
16.265,000 
15,257,000 


224,048,000 


=  = 


65,484,000 
45,638,000 
23,636,000 
11.186,000 
9.225.000 
26.003.000 
20.632.000 


201 .804.000 


22.244,000 


Analysis  of  Sources  of  Revenues 
(percent  of  total  revenues) 


Market  Information 

Trading  Fees 

Members'  Dues  and  Regulatory  Rnes  and  Fees 

Listing  Fees  


37.0 

41.0 

7.9 

7.3 


1994 


132.444.000 
67.142.000 
31,355.000 
20.380.000 
19.840,000 
10.996.000 
16.121.000 
13.598.000 
29.053,000 
0 


340.929.000 


31.056.000 


200 
21.3 
16.3 
11.9 
12.3 
4  9 
7.0 
20 
42 


$56,460,000 
2.852,000 
4,960,000 
1.993,000 


66,265,000 


45,107,000 
2,875.000 
15.151.000 
14.157.000 


143.555.000 


57.708.000 

29,231,000 

4.498.000 

9.648.000 

9.205.000 

18.833.000 

0 


129,123,000 


14,432,000 


46.2 
31.4 
2.0 
10.6 
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Table  11.— Amex  Consolidated  Revenues  and  Expenses— Continued 

(Includes  tviio-month  period  after  acquisition  t)y  NASD  on  October  30.  1996) 


For  the  years  ended  December  31 


Investment  and  other  income  . 


9.7 


Table  12.— CBOE  Consolidated  Revenues  and  Expenses 

For  the  years  ended  June  30 

1998 

1994 

Revenues: 

$17,538,000 

84.639.000 

19.703.000 

1.133,000 

515,000 

3,012,000 

$11,052,000 

68,205.000 

Other  Member  Fees  - - 

14.272,000 
1.059.000 

1.078.000 

1.997.000 

126.540.000 

97.663,000 

Expenses; 

57.395,000 
14,948,000 

3,887,000 
726.000 

8,400,000 
15.585.000 
16,571,000 

8,733,000 

41,974,000 

7,173,000 

Facilities  Cost  „....™ 

3,663,000 
830,000 

6,028.000 

5.071,000 

Depreciation  and  Ainortization  „ - 

Other                                                                            . 

6,997.000 
4,360.000 

126.245.000 

76.096.000 

295.000 

21,567.000 

Analysis  of  Sources  of  Revenues 
(percent  of  total  revenues) 


13.9 

66.9 

15.6 

0.9 

0.4 

2.4 

11.3 

69.8 

Other  Member  Fees  - ~ 

Interest _ 

14.6 
1.1 
1.1 

2.0 

'The  CSOE's  reporting  period  ends  on  June  30.  This  reporting  period  renders  inapplicable  the  CBOE  distributions  listed  on  Tables  5.  7.  and  8 
tor  the  years  ended  December  31.  1998  and  1994. 

Table  13.— PCX  Consolidated  Revenues  and  Expenses 


For  the  years  ended  December  31 


Revenues: 

Maritet  Information  Revenues: 

Network  A  Distribution 

Networic  B  Distnbution 

OPRA  System  Distnbution  . 
Other 


S4.531.000 

2.855.000 

5.365.000 

191.000 


Total  Marltet  Intonnalion  Revenues 


12.942.000 


Transaction  and  Sennce  Ctiarges  

Penpheral  Equipment  and  Marttet  Data  Fees  . 

Listing  Fees  

Member  and  Participant  Dues 

Interest  Income  

Regulatory  and  Registration  Fees 

Other  


53.782.000 
1.900.000 
1.986.000 
1.659.000 
1.580,000 
1.294,000 
1,840.000 


Total  Revenues  . 


76.983.000 


Expenses: 

Compensation  and  Other  Employee  Costs  . 

Facilities 

Equipment 


33,878.000 
8.959,000 
8.497.000 


$3,788,000 

2.164.000 

2.392.000 

78.000 


8.422.000 


30,450.000 

1,919,000 

2.014,000 

1.825.000 

681.000 

687.000 

801.000 


46,799.000 


19,662,000 
6,776,000 
6,433.000 
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Table  13.— PCX  Consolidated  Revenues  and  Expenses— Continued 


For  the  years  ended  Decemtier  31 


Communications  

Professional  Services  

Travel  Expenses 

Outside  Data  Processing  Services 

Expenditures  Relating  to  New  Facilities  Project 

Financing  Costs 

General  and  Administrative  Expenses , 


Total  Expenses  

Income  before  Income  Taxes  . 


19 


5.604.000 
5.764.000 
1.854.000 
951.000 
4.150.000 
0 
6,328,000 


75,985.000 


998.000 


Analysis  of  Sources  of  Revenues 
(percent  of  total  revenues) 


Market  Information 

Transaction  and  Senrice  Charges  

Peripheral  Equipment  and  Market  Data  Fees  . 

Listing  Fees  

Member  and  Participant  Dues 

Interest  Income  '. 

Regulatory  and  Registration  Fees 

Other  


16.8 
70.0 
2.5 
2.6 
2,2 
2,1 
1.7 
2.4 


Table  14.— CHX  Consolidated  Revenues  and  Expenses 


For  the  years  ended  December  31 


Revenues: 

Marttet  Information  Revenues: 

Network  A  Distribution 

Network  B  Distribution 

Nasdaq  System  Distribution  . 


Total  Marttet  Information  Revenues 


Operations 
Interest  


Total  Revenues  . 


Expenses: 

Employee  Compensation  and  Benefits  . 

Systems  and  Related  Support  

Rent,  Maintenance  and  Iftilities  

Professional  and  Other 

General  and  Administrative  

Depreciation  and  Amortization  

Other 


Total  Expenses  

Income  before  Income  Taxes  . 


$6,898,000 

12.722.000 

412.000 


20.032.000 


24.709.000 
1.111.000 


45.852.000 


15.022.000 
4.444.000 
4.166.000 
7.365.000 
3.859.000 
3.887.000 
0 


38.743.000 


7.109.000 


Analysis  of  Sounds  of  Revenues 
(percent  of  total  revenues) 


Marttet  Infomiation  . 

Operations  

Interest  


43.7 

53.9 

2.4 


Table  15.— Phlx  Consolidated  Revenues  and  Expenses 


For  years  ended  Decemtier  31 


Revenues: 

Marttet  Information  Revenues: 

Networtt  A  OistributkMi 

Networtt  B  Distribution 


$1,664,000 
528,000 


70641 


1994 


3.453,000 

730,000 

0 

1.073.000 

0 

453.000 

3.409.000 


41.989.000 


4.810.000 


18.0 
86.1 
4.1 
4.3 
3.9 
1.5 
1.5 
.    1.7 


1994 


$4,153,000^ 

4.507.000 

100.000 


8,760.000 


20.204.000 
689.000 


29.653.000 


13,693.000 
3.494.000 
4^26.000 
2.031.000 
2.374.000 
3.758.000 
701.000 


30.277.000 


(624,000) 


29.5 

68  1 

23 


1994 


$1,806,000 
881.000 
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Table  15.— Phlx  Consolidated  Revenues  and  Expenses— Continued 


For  years  ended  December  31 


OPHA  System  Distribution  

Total  Market  Information  Revenues 


Transaction  Fees  

Depository 

Clearing  and  Settlement 

Floor  Charges  

Dividend  and  Interest  Income  . 
Other 


Total  Revenues  . 


Expenses: 

Staffing  Costs  

Data  Processing  and  Communication  Costs  ... 

Occupancy  Costs  

Professional  Services 

Other „ 


Total  Expenses  

Income  from  Continuing  Operations  before  Income  Taxes 


4,939,000 


7,131,000 


22,556,000 
0 
5.950,000 
1.595,000 
1,287.000 
5.159.000 


43,678.000 


22.114,000 
4,041.000 
2.817.000 
2.783,000 
7,427,000 


39,182,000 


4,496,000 


1994 


2,448,000 


5,135.000 


14,426,000 
10,613,000 
4,165,000 
1,732,000 
1.700.000 
2,865,000 


40.636.000 


23,213,000 

4,540,000 

3,337,000 

494,000 

9,975,000 


41,559.000 


(923,000) 


Analysis  of  Sources  of  Revenues 
(percent  of  total  revenues) 


MarVet  Infonmation 

Transaction  Fees 

Depository 

Cleanng  and  Settlement . 
Floor  Charges 


Dividend  and  Interest  Income  . 
Other  


12.6 

35.5 

2S.1 

10.2 

4.3 

4.2 

7.1 


Table  16.— BSE  Consoudated  Revenues  and  Expenses 

For  years  ended  September  30 

1998 

1994 

Revenues; 

Market  Infomnation  Revenues: 

$3,029,000 
783,000 

$1,712,000 

Network  B  DistntHition*                                               « 

1.301.000 

3,812.000 

3,013,000 

Transactkxi  Charges 

10.438,000 

2.451.000 

825.000 

743.000 

97.000 

7,588,000 
2.418.000 

1.187.000 

390.000 

Qtfier                                      " "— 

305,000 

18,366,000 

14.901,000 

Expenses: 

7,799,000 
1,098.000 
1.524.000 
1.411,000 

465,000 
2,001,000 

941,000 

548.000 
63.000 

624.000 
1,129.000 

6,387,000 

Data  Processing  „ - « - 

Occupancy  Costs  « — 

1,049,000 
1,530,000 
1,132,000 

327,000 

678,000 

900,000 

489,000 

Interest „ 

82,000 
553,000 

728,000 

17,603,000 

13,855.000 
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Table  16.— BSE  Consolidated  Revenues  and  Expenses— Continued 


For  years  ended  September  30 


Income  before  Taxes 


763,000 


Analysis  of  Sources  of  Revenues 
(percent  of  total  revenues) 


Market  Information 

Transaction  Charges  , 

Members'  Dues  and  Fees 

Listing  Fees  

Interest  .;. 

Other  


20.8 
56.8 
13.3 
4.S 
4.0 
OS 


70643 


1.046.000 


20.2 
50.9 
16.2 
8.0 
2.6 
2.0 


for 


r'tli'yefllJ^^cKS?  sT?^  ^H^'  ^-  ™'  "^"^  "^  ""^'^  '"«PP*^'«  ^  BSE  distnbu^ons  Nstad  on  Ta.*«  5  arx.  7 


Table  17.— CSE  Revenues  and  Expenses. 


For  the  year  ended  June  30 


Revenues; 

Market  Infonnatfon  Revenues: 

Netv«)rt(  A  Distribution'  

Networti  B  Distribution*  


Total  Market  Information  Revenues 


Transaction  Fees  

Members'  Dues  and  Fees  . 
Service  Fees 


Total  Operating  Revenues  . 


Expenses: 

Computer  and  Other  Costs  of  Sonnces  ... 
Salaries.  Wages  and  Emptoyee  6enefils  . 

Professional  Services  

Communications 

Occupancy  

Travel  and  Promotional  

Other 


Total  Operating  Expenses  . 


Operating  Income  

Non-Operating  Income — Net  

IrKome  t)efore  Provision  for  Income  Taxes 


Analysis  of  Sources  of  Revenues 
(percent  of  total  revenues) 


Market  Information 

Transaction  Fees  

Members'  Dues  and  Fees 
Service  Fees , 


*Due  to  a  chant 
nod  renders 


$2,450,000 
173,000 


2,623,000 


2,607,000 
451,000 
136,000 


5,817,000 


2,605,000 
1.766.000 
116,000 
140,000 
351,000 
146.000 
323.000 


5,447,000 


370,000 

694,000 

1.064,000 


45.1 

44.8 

7.8 

2.3 


1994' 


$970,000 
20.000 


990.000 


2.072.000 

92.000 

428.000 


3,582.000 


997.000 
675.000 
165.000 
110,000 
76.000 
0 
152.000 


2,175.000 


1 .407.000 

20,000 

1.427,000 


27.6 

57.8 

2.6 

11.9 


change  in  reporting  period  1994  infomiation  is  for  the  six-month  period  ending  June  30.  1994  In  addition  the  June  30  raoortno  no 
inappTicable  the  Cg^distnbutions  listed  on  Tables  5  and  7  for  the  years  ended  December  sTlwlTrSl  99?  reporting  pe- 
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IFR  [)oc.  g»-3247]  Filed  12-16-99:  8:45  am) 
BHUNO  CODE  a010-01-U 


DEPARTMENT  OF  THE  irfTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

(PA-129-FOfll 

Pennsylvania  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTKM:  Proposed  rule:  public  comment 

period  and  opportunity  for  public 

hearing. 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Pennsylvania  regulatory  program 
(Pennsylvania  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  30 
U.S.C.  1201  et  seq..  as  amended. 
Pennsylvania  has  submitted  this 
proposed  amendment  to  reflect  changes 
made  to  regulations  in  the  Pennsylvania 
program  through  the  Department's 
Regulatory  Basics  Initiative  (RBI).  Under 
this  initiative,  regulations  were  revised 
because  they  were  considered  to  be 
unclear,  uimecessary  or  more  stringent 
than  the  corresponding  Federal 
regulation.  The  RBI  resulted  in  the 
rulemaking  in  Coal  Mining  Permitting 
and  Performance  Standards, 
Pennsylvania  Bulletin.  Vol.  28.  No.  19, 
May  9. 1998.  The  proposed  amendment 
revises  certain  portions  of  25 
Pennsylvania  Code  Chapter  86.  Surface 
and  Underground  Mining:  General: 
Chapter  87.  Surface  Mining  of  Coal: 
Chapter  88.  Anthracite  Coal;  Chapter  89. 
Underground  Mining  of  Coal  and  Coal 
Preparation  Facilities:  and  Chapter  90. 
Coal  Refuse  Disposal.  The  amendments 
are  intended  to  revise  the  Pennsylvania 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
January  18.  2000.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  at  1:00  p.m.  on  January  11. 
2000.  Requests  to  present  oral  testimony 
at  the  hearing  must  be  received  on  or 
before  4:00  p.m.  on  January  3.  2000. 
AOOflESSES:  Written  conunents  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-deUvered  to  Mr. 
Robert  J.  Biggi,  Director.  Harrisburg 
Field  Office  at  the  first  address  listed 
below.  Our  practice  is  to  make 
comments,  including  names  and  home 


addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  [or 
administrative!  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circtunstances  in 
which  we  would  withhold  from  the 
rulemaking  [or  administrative)  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominenfly  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
I^pies  of  the  Pennsylvania  program, 
the  proposed  amendment,  a  listing  of 
any  scheduled  public  meetings  or 
hearing,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Harrisburg  Field 
Office,  Third  Floor,  Suite  3C, 
Harrisburg  Transportation  Center 
(Amirack),  415  Market  Street, 
Harrisburg,  Pennsylvania  17101. 
Telephone:  (717)  782-4036. 
Pennsylvania  Department  of 
Envirormiental  Protection,  Bureau  of 
Abandoned  Mine  Reclamation,  400 
Market  Street,  P.O.  Box  8476, 
Harrisburg,  Peimsylvania  17101. 
Telephone:  (717)  783-2267. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Harrisburg  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  Telephone:  (717)  782- 
4036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania 
Program 

On  July  30, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  Background  on 
the  Pennsylvania  program,  including 
the  Secretary's  findings  and  the 
disposition  of  comments  can  be  found 
in  the  July  30, 1982  Federal  Register  (47 
FR  33079).  Subsequent  actions 
concerning  the  regulatory  program 
amendments  are  identified  at  30  CFR 
938.15. 


n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  November  30, 1999 
(Administrative  Record  No.  PA-849.02), 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP) 
submitted  a  proposed  amendment  to  its 
program  because  of  the  department's 
Regulator>'  Basics  Initiative  (I^I).  Under 
the  RBI,  regulations  were  revised 
because  they  were  considered  unclear, 
uimecessary  or  were  more  stringent  than 
the  corresponding  federal  regulations. 

PADEP  proposes  to  amend  certain 
provisions  of  25  Peimsylvania  Code. 
Chapters  86  through  90.  as  follows: 

Chapter  86,  Surface  and  Underground 
Coal  Mining:  General 

Section  86.2    Scope 

PADEP  proposes  to  correct  a 
grammatical  error  by  changing  the  word 
"specify"  to  "specifies"  in  the  opening 
paragraph. 

■Section  86.37.    Criteria  for  Permit 
Approval  or  Denial 

PADEP  proposes  to  modify  subsection 
(4)  to  assure  activities  proposed  under 
the  application  have  been  designed  to 
prevent  material  damage  to  the 
hydrologic  balance  outside  the  proposed 
permit  area  by  adding  the  word 
"material"  before  damage  and 
eliminating  the  words  "within  and" 
before  the  word  "outside". 

PADEP  proposes  to  modify  subsection 
(6)  regardiiig  the  effects  of  proposed  coal 
mining  activities  on  properties  listed  on 
or  eligible  for  listing  on  the  National 
Register  of  Historic  Places  by  deleting 
the  phrase  "or  eligible  for  inclusion  on" 
from  the  second  sentence  and  re- 
ordering the  sentences.  The  first  two 
sentences  of  subsection  (6)  now  read  as: 
"The  proposed  activities  will  not 
adversely  affect  any  publicly  owned 
parks  or  places  included  on  the  National 
Register  of  Historic  Places,  except  as 
provided  for  in  Subchapter  D.  The  effect 
of  the  proposed  coal  mining  activities 
on  properties  listed  on  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  has  been  taken  into 
account  by  the  Department". 

Section  86.40    Permit  Terms 

PADEP  proposes  to  modify  subsection 
(b)  by  adding  criteria  under  which  the 
Department  may  grant  an  extension  of 
time  for  commencement  of  mining 
activities  by  adding  the  phrase  "or  if 
there  are  conditions  beyond  the  control 
and  without  the  fiault  or  negligence  of 
the  permittee". 
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Section  86.64    Right  of  Entry 

PADEP  proposes  to  modify  this 
section  by  adding  additional  criteria  for 
documenting  right  of  entry  by  adding 
the  following  sentence  to  subsection  (a) 
"The  description  shall  identify  the 
documents  by  type  and  date  of 
execution,  identify  the  specific  lands  to 
which  the  document  pertains  and 
explain  the  legal  rights  claimed  by  the 
applicant ".  Existing  subsection  (b)(1) 
and  (2)  are  eliminated  and  new 
subsBcUons  (b)(])  through  (3)  are  added 
specifying  the  documents  required.  New 
subsection  (c)  is  added  as  "This  section 
shall  not  be  construed  to  provide  the 
Department  with  the  authority  to 
adjudicate  property  rights  disputes". 
Existing  subsection  (c)  is  re-lettered  as 
(d),  new  subsection  (d)(3)  is  added  to 
specify  that  the  requirements  of  the 
subsection  are  in  addition  to  the 
requirements  required  by  subsections  (a) 
and  (b).  and  existing  subsections  (2)(d) 
and  (2)(e)  are  re-lettered  as(3)(e)  and 
(3)(f),  respectively,  which  specify  that 
all  information  required  in  the 
subsection  shall  be  made  part  of  the 
permit  application. 

Section  86. 70    Proof  of  Publication 

PADEP  proposes  to  modify  this 
subsection  to  require  that  an  application 
to  the  Department  shall  contain  an 
intent  to  publish,  and  a  copy  of  the 
language  to  appear  in  the  public  notice 
as  well  as  a  copy  of  the  advertisements 
or  the  original  notarized  proof  of 
publication. 

Section  86.132    Definitions 

Substantially  disturb.  PADEP 
proposes  to  modify  this  definition  by 
adding  the  word  "significant"  before 
"impact".  The  relevant  portion  of  the 
definition  now  reads  "For  purposes  of 
coal  exploration,  including,  but  not 
limited  to,  to  have  a  significant  impact 
upon  land,  air  or  water  resources 

Section  86. 1 33    General  Requirements 

PADEP  proposes  to  modify  subsection 
(e)  to  include  parameters  for  metric 
Ions,  and  to  change  the  word  "less 
than"  to  "or  less"  and  to  change  the 
words  "or  more"  to  "more  than  ".  The 
relevant  portion  of  the  requirement  now 
reads  "if  250  tons(226  metric  tons)  or 
less  is  removed",  and  "The  removal  of 
more  than  250  tons  (226  metric  tons)  of 
coal  *  *  *" 

Section  86.134    Coal  Exploration 
Performance  and  Design  Standards 
PADEP  proposes  to  modify  subsection 

(1)  by  eliminating  existing  subsections 

(2)  and  (3)  that  required  the  person 
conducting  coal  exploration  to  measure 


environmental  characteristics  during  the 
operations  and  to  limit  vehicular  traffic 
and  adding  new  subsection  (2)  that 
states  "Roads  used  for  coal  exploration 
shall  comply  with  the  following". 
Existing  subsections  (4)  and  (5)  are  re- 
numbered as  (3)  and  (4).  existing 
subsection  (6)  is  eliminated  and  new 
subsection  (5)  is  added  as  follows:  "All 
areas  disturbed  by  coal  exploration 
activities  shall  be  vegetated  in  a  manner 
that  encourages  prompt  revegetation 
and  recovery  of  a  diverse,  effective  and 
permanent  vegetative  cover". 
Additionally,  existing  subsections  (7) 
through  (12)  are  re-numbered  as  (6) 
through  (11)  respectively. 

Section  86. 1 74    Standards  for  Release 
of  Bonds 

PADEP  proposes  to  modify  subsection 
(b)(1)  to  clarify  the  standards  for  Stage 
2  bond  release  by  requiring  that  topsoil 
and  revegetation  be  successfully 
completed  in  accordance  with  the 
reclamation  plan.  The  phrase  "and  the 
standards  for  the  success  of  revegetation 
are  mot"  is  eliminated.  PADEP  also 
proposes  to  make  a  grammatical  change 
to  Subsection  (b)(2)  by  changing  the 
word  "their"  to  "the"  prior  to 
"requirements  of  the  acts  pertaining  to 
contribution  of  suspended  solids  to 
stream  flow". 

Chapter  87.  Surface  Miiung  of  Coal 
Section  87.1     Definitions 

PADEP  proposes  to  add  subsection  (x) 
"immanaged  natxural  habitat",  which  is 
defined  as  idle  land  which  does  not 
require  a  specific  management  plan  after 
the  reclamation  and  revegetation  have 
been  accomplished. 

Section  87.77    Protection  of  Public 
Parks  and  Historic  Places 

PADEP  proposes  to  modify  subsection 
(a)  by  specifying  that  the  rules  pertain 
to  publicly  owned  parks  or  historic 
places  that  are  listed  on  the  National 
Register  of  Historic  Places. 

Section  87.93    Casing  and  Sealing  of 
Drilled  Holes 

PADEP  proposes  to  modify  subsection 
(a)(2)  by  substituting  the  word 
"minimize  "  for  the  phrase  "prevent  to 
the  maximum  extent  possible"  and 
adding  a  metric  measurement  of  38.1 
meters  to  subsection  (e)  pertaining  to 
the  radius  of  the  barrier  of  undisturbed 
earth  around  all  oil  and  gas  wells. 

PADEP  proposes  to  modify  subsection 
(2)(iii)  pertaining  to  when  the 
Department  may  approve  lesser 
distances  by  deleting  the  existing 
language  and  adding  the  following: 
"The  measures  included  in  the  permit 
to  minimize  damage,  destruction  or 


disrupdon  of  services  pursuant  to 
S  87.1 73(b)  are  implemented. 

Section  87.97    Topsoil:  Removal 

PADEP  proposes  to  modify  subsection 
(c)  by  including  metric  measurements  of 
30.48  centimeters  with  the  1 2-inch 
measurement  and  to  modify  subsection 
(f)  by  substituting  the  word  "topsoil"  for 
"subsoil." 

Section  87.101    Hydrologic  Balance: 
General  Requirements 

PADEP  proposes  to  modify  subsection 
(a)  by  substituting  the  word  "[ninimize" 
for  the  phrase  "prevent  to  the  maximum 
extent  possible  "  and  by  adding  a 
requirement  that  surface  mining 
activities  shall  be  planned  and 
conducted  to  prevent  material  damage 
to  the  hydrologic  balance  outside  the 
permit  area.  PADEP  further  proposes  to 
add  that  the  Department  may  require 
additional  preventative,  remedial,  or 
monitoring  measures  to  assure  that 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area  is 
prevented. 

Section  87. 106    Hydrologic  Balance: 
Sediment  Control  Measures 

PADEP  proposes  to  modify  subsection 
(I)  pertaining  to  prevention  of 
contribution.'  of  sediment  to  streamflow 
or  runoff  by  eliminating  the  word 
■'maximum"  prior  to  die  words  "extent 
possible". 

PADEP  also  proposes  to  modify 
subsection  (3)  by  changing  the  language 
of  the  requirement  from  "Prevent 
erosion  to  the  maximum  extent 
possible  "  to  "Minimize  erosion  to  the 
extent  possible." 

Section  87.126    Use  of  Explosives: 
Public  Notice  of  Blasting  Schedule 

PADEP  proposes  to  modify'  subsection 
(a)  by  allowing  publication  of  the 
blasting  schedule  in  a  newspaper  of 
general  circulation  up  to  30  days  before 
beginning  a  blasting  program  instead  of 
the  existing  20  day  period. 

Section  87.127    Use  of  Explosives: 
Surface  Blasting  Requirements 

PADEP  proposes  to  modify  subsection 
(f)(S)  by  changing  the  limit  for  casting- 
off  flyrock  from  the  "line  of  property 
owned  or  leased  by  the  permittee"'  to 
the  "permit  boundary"". 

Section  87.138    Protection  of  Fish. 
Wildlife  and  Related  Environmental 
Values 

PADEP  proposes  to  modify  subsection 
(a)  by  adding  the  phrase  '"to  the  extent 
possible"  prior  to  the  phrase  '"using  the 
best  technology  currently  available"', 
PADEP  also  proposes  to  modify 
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subsections  (a)(1)  through  (a)(3)  by 
eliminating  the  word  "prevent"  and 
substituting  the  words  "minimize", 
"avoid  or  minimize"  and  "avoid" 
respeaively.  as  they  pertain  to 
disturbances. 

PADEP  also  proposes  to  modify 
subsection  (b)  by  changing  the  name  of 
the  Fish  Commission  to  the  Fish  and 
Boat  Commission. 

Section  87.144    Backfilling  and 
Grading:  Final  Slopes 

PADEP  proposes  to  modify  subsection 
(c)  by  deleting  subsections  (1)  through 
(4)  enumerating  requirements  for 
terraces.  PADEP  also  proposes  to  modify 
subsection  (f)  by  eliminating  specific 
grading,  preparation  of  overburden,  and 
placement  of  topsoil  requirements 
pertaining  to  placement  in  a  direction 
other  than  parallel  when  parallel 
placement  creates  hazards  to  equipment 
operators. 

Section  87.146    Regarding  or 
Stabilizing  Rills  and  Gullies 

PADEP  proposes  to  eliminate  the 
existing  subsection  and  substitute  the 
following  new  subsections: 

(a)  Exposed  surface  areas  shall  be 
protected  and  stabilized  to  effectively 
control  erosion  and  air  pollution 
attendant  to  erosion. 

(b)  Rills  and  gullies,  which  form  in 
areas  that  have  been  regraded  and 
topsoiled  and  which  do  one  of  the 
following  shall  be  filled,  regraded  and 
otherwise  stabilized: 

(1)  Disrupt  the  approved  postmining 
land  use  or  the  reestablishment  of  the 
vegetative  cover. 

(2)  Cause  or  contribute  to  a  violation 
of  water  quality  standards  for  receiving 
streams. 

(c)  For  the  areas  listed  in  subsection 
(b).  the  topsoil  shall  be  replaced  and  the 
areas  shall  be  reseeded  or  replanted. 

Section  87.159    Postmining  Land  Use 

PADEP  proposes  to  modify  subsection 
(bl  by  eliminating  subsections  (3)  and 
(4)  pertaining  to  land  that  has  received 
improper  management  or  was  changed 
within  5  years  of  the  beginning  of 

mining 

PADEP  also  proposes  to  add  new 
subsection  (3)  as  follows:  "The 
proposed  postmining  land  use  is 
reasonably  likely  to  be  achieved  which 
may  be  demonstrated  by  one  or  more  of 
the  following  or  other  similar  criteria": 
Criteria  currently  identified  in 
subsections  (3),  (4).  and  (5)  are  re- 
lettered  as  (i),  (ii)  and  (iii)  respectively, 
under  new  subsection  (3). 

PADEP  also  proposes  to  eliminate 
subsection  (6)  pertaining  to  certification 
of  plans  for  postmining  land  use  by  a 


registered  professional  engineer. 
Existing  subsections  (7).  (8)  and  (9)  are 
re-numbered  as  (4),  (5)  and  (6), 
respectively. 

Section  87.160    Haul  Roads  and  Access 
Roads 

PADEP  proposes  to  modify  subsection 
(a)  by  eliminating  the  phrase  "prevent, 
to  the  maximum  extent  possible",  and 
substituting  the  words  "control  or 
prevent"  prior  to  "erosion  and 
contributions  of  sediment  to  streams  or 
runoff   '   •". 

Section  87.166    Haul  Roads  and  Access 
Roads:  Restoration 

PADEP  proposes  to  modify  this 
subsection  by  substituting  the  phrase 
"as  soon  as  practicable"  for  the  word 
"immediately". 

PADEP  also  proposes  to  modify 
subsection  (4)  by  eliminating  the 
requirement  that  roadbeds  be  plowed. 
The  subsection  now  reads  "Roadbeds 
shall  be  ripped  or  scarified". 

Section  87.173    Support  Facilities  and 
Utility  Installations 

PADEP  proposes  to  modify  subsection 
(a)  by  eliminating  criteria  from  the 
opening  paragraph  and  deleting 
subsections  (1)  and  (2).  The  criteria  to 
locate,  maintain  and  use  buildings  is 
now  included  in  new  subsections  (1), 
(2),  (2)(i)  and  (2)(ii)  as  follows: 

(1)  Prevents  or  controls  erosion  and 
siltation.  water  pollution,  and  damage  to 
public  or  private  properUf. 

(2)  To  the  extent  possible  using  the 
best  technology  currently  available: 

(i)  Minimizes  damage  to  fish,  wildlife 
and  related  environmental  values. 

(ii)  Minimizes  additional 
contributions  of  suspended  solids  to 
streamflow  or  runon  outside  the  permit 
area.  These  contributions  may  not  be  in 
excess  of  limitations  of  State  or  Federal 
law. 

Section  87.174    Steep  Slope  Operations 

PADEP  proposes  to  eliminate 
subsection  (g)  pertaining  to 
Departmental  approval  of  improtected 
drainage  channels  on  backfilled  areas. 

Section  87.176    A uger  Mining 

PADEP  proposes  to  delete  subsection 
(d)  pertaiiiing  to  angering  to  the  rise. 
Existing  subsection  (e)  is  re-lettered  as 
(d)  and  further  modified  to  outline 
situations  where  the  Department  may 
allow  auger  mining  in  subsections  (d)(1) 
through  (d)(4). 

Section  87.209    Criteria  and  Schedule 
for  Release  of  Bonds  on  Pollution 
Abatement  Areas 

PADEP  proposes  to  modify  subsection 
(a)  by  raising  the  amount  of  bond  to 


release  bom  50%  to  60%.  PADEP  also 
proposes  to  modify  subsection  (a)(4)  to 
specify  thai  the  operator  has  not  caused 
degradation  of  baseline  pollution  at  any 
time  during  a  period  of  6  months  prior 
to  request  for  bond  release.  PADEP 
further  proposes  to  modify  subsection 
(b)  by  deleting  the  phrase  that  allows 
release  of  additional  bond  up  to  35%  of 
the  amount  of  the  bond  for  the 
authorized  pollution  abatement  area  and 
substituting  the  phrase  that  additional 
funds  can  be  released,  but  that  the 
Department  will  retain  an  amount 
sunicient  to  cover  the  cost  to  the 
Department  of  reestablishing  vegetation 
if  completed  by  a  third  party. 

PADKP  also  proposes  to  modif>' 
subsection  (b)(3)(ii)(I)  by  deleting  the 
phrase  "from  the  date  of  the  initial  bond 
release  under  subsection  (a)"  and 
substituting  the  phrase  "prior  to  the 
date  of  application  for  bond  release  and 
until  the  bond  release  is  approved  under 
subsection  (b)  *   *   *"  as  it  pertains  to 
the  12  month  period  of  ground  water 
monitoring  that  does  not  show 
d^radation  of  baseline  pollution  load. 

PADEP  proposes  to  modify  subsection 
(c)(4)  pertaining  to  the  release  of  the 
remaining  portion  of  the  bond  by 
deleting  the  phrase  "which  shall  be 
measured  from  the  date  of  release  of 
bond  imder  subsection  (b)." 

Chapter  88,  Anthracite  Coal 
Section  88.1     Definitions 

PADEP  proposes  to  add  subsection  (x) 
"unmanaged  natural  habitat",  which  is 
defined  as  idle  land  which  does  not 
require  a  specific  management  plan  after 
the  reclamation  and  revegetation  have 
been  accomplished. 

Section  88.56    Protection  of  Public 
Parks  and  Historic  Places 

PADEP  proposes  to  modify  subsection 
(a)  by  specifying  that  the  rules  pertain 
to  publicly  ovraed  parks  or  historic 
places  that  are  listed  on  the  National 
Register  of  Historic  Places. 

Section  88.83    Sealing  of  Drilled  Holes: 
General  Requirements 

PADEP  proposes  to  modify  subsection 
(a)(2)  by  substituting  the  word 
"minimize"  for  the  phrase  "prevent  to 
the  maximum  extent  possible"  and 
adding  a  metric  measurement  of  38.1 
meters  to  subsection  (e)  pertaining  to 
the  radius  of  the  barrier  of  undisturbed 
earth  around  oil  and  gas  wells. 

PADEP  proposes  to  modify  subsection 
(2)(iii)  pertaining  to  when  the 
Department  may  approve  lesser 
distances  by  deleting  the  existing 
language  and  adding  the  following: 
"The  measures  included  in  the  permit 
to  minimize  damage,  destruction  or 


disruption  of  services  are 
implemented." 

Section  88.91     Hydrologic  Balance: 
General  Requirements 

PADEP  proposes  to  modify  subsection 
(a)  by  substituting  the  word  "minimize" 
for  the  phrase  "prevent  to  the  maximum 
extent  possible"  and  by  adding  a 
requirement  that  surface  mining 
activities  shall  be  plaimed  and 
conducted  to  prevent  material  damage 
to  the  hydrologic  balance  outside  the 
permit  area.  PADEP  further  proposes  to 
add  that  the  Department  may  require 
additional  preventative,  remedial,  or 
monitoring  measures  to  assure  that 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area  is 
prevented. 

Section  88.96    Hydrologic  Balance: 
Sediment  Control  Measures 

PADEP  proposes  to  modify  subsection 
(1)  pertaining  to  prevention  of 
contributions  of  sediment  to  streamflow 
or  runoff  by  eliminating  the  word 
"maximum"  prior  to  the  words  "extent 
possible" 

PADEP  also  proposes  to  modify 
subsection  (3)  by  changing  the  language 
of  the  requirement  from  "Prevent 
erosion  to  the  maximum  extent 
possible"  to  "Minimize  erosion  to  the 
extent  possible." 

Section  88.118    Backfilling  and 
Grading:  Final  Slopes 

PADEP  proposes  to  modify  subsection 
(c)  by  deleting  subsections  (1)  through 
(4)  enumerating  requirements  for 
terraces.  PADEP  also  proposes  to  modify 
subsection  (f)  by  eliminating  specific 
grading,  preparation  of  oveiburden,  and 
placement  of  topsoil  requirements 
pertaining  to  placement  in  a  direction 
other  than  parallel  when  parallel 
placement  creates  hazards  to  equipment 
operators. 

Section  88.133    Postmining  Land  Use 

PADEP  proposes  to  modify  subsection 
(a)  by  deleting  the  reference  to 
Subchapter  E  (relating  to  coal 
exploration)  and  adding  the  reference  to 
Subchapter  F  (relating  to  bonding  and 
insurance  requirements). 

PADEP  also  proposes  to  modify 
subsection  (b)  by  eliminating 
subsections  (3)  and  (4)  pertaining  to 
land  that  has  received  improper 
management  or  was  changed  within  5 
years  of  the  beginning  of  mining 

PADEP  also  proposes  to  add  new 
subsection  (3)  as  follows:  "The 
proposed  postmining  land  use  is 
reasonably  likely  to  be  achieved  which 
may  be  demonstrated  by  one  or  more  of 
the  following  or  other  similar  criteria': 


Criteria  currently  identified  in 
subsections  (3)  and  (4)  are  re-lettered  as 
(i),  (ii)  respectively  under  new 
subsection  (3). 

PADEP  also  proposes  to  eliminate 
subsection  (5)  pertaining  to  certification 
of  plans  for  postmining  land  use  by  a 
registered  professional  engineer. 
Existing  subsections  (6),  (7)  and  (8)  are 
re-numbered  as  (4),  (5)  and  (6). 
respectively. 

Section  88.138    Haul  Roads  and  Access 
Roads:  General 

PADEP  proposes  to  modify  subsection 
(a)  by  eliminating  the  phrase  "prevent, 
to  the  maximum  extent  possible",  and 
substituting  the  words  "control  or 
prevent"  prior  to  "erosion  and 
contributions  of  sediment  to  streams  or 
runoff*  •  •". 

Section  88.144    Haul  Roads  and  Access 
Roads:  Restoration 

PADEP  proposes  to  modify  this 
subsection  by  substituting  the  phrase 
"as  soon  as  practicable"  for  the  word 
"immediately". 

Section  88.191     Hydrologic  Balance: 
Sediment  Control  Measures 

PADEP  proposes  to  modify  subsection 
(I)  pertaining  to  prevention  of 
contributions  of  sediment  to  streamflow 
or  runoff  by  eliminating  the  word 
"maximum"  prior  to  the  words  "extent 
possible". 

PADEP  also  proposes  to  modify 
subsection  (3)  by  changing  the 
requirement  frtim  "Prevent  erosion  to 
the  maximum  extent  possible"  to 
"Minimize  erosion  to  the  extent 
possible," 

Section  88.221     Postmining  Land  Use 

PADEP  proposes  to  modify  subsection 
(b)  by  eliminating  subsections  (3)  and 
(4)  pertaining  to  land  that  has  received 
improper  management  or  was  changed 
within  5  years  of  the  beginning  of 
mining.  PADEP  also  proposes  to  add 
new  subsection  (3)  as  foUows:  "The 
proposed  postmining  land  use  is 
reasonably  likely  to  be  achieved  which 
may  be  demonstrated  by  one  or  more  of 
the  following  or  other  similar  criteria": 
Criteria  currently  identified  in 
subsections  (3)  and  (4)  are  re-lettered  as 
(i)  and  (ii)  respectively  imder  new 
subsection  (3). 

PADEP  also  proposes  to  eUminate 
subsection  (5)  pertaining  to  certification 
of  plans  for  postmining  land  use  by  a 
registered  professional  engineer. 
Existing  subsections  (6),  (7)  and  (8)  are 
renumbered  as  (4),  (S)  and  (6), 
respectively. 


Section  88.231    Haul  Roads  and  Access 
Roads:  General 

PADEP  proposes  to  modify  subsection 
(a)  by  eliminating  the  phrase  "prevent, 
to  the  maximum  extent  possible",  and 
substituting  the  words  "control  or 
prevent"  prior  to  "erosion  and 
contributions  of  sediment  to  streams  or 
runoff.  .  .". 

Section  B8.237    Haul  Roads  and  Access 
Roads:  Restoration 

PADEP  proposes  to  modify  this 
subsection  by  substituting  the  phrase 
"as  soon  as  practicable"  for  the  word 
"immediately". 

Section  88.283    Sealing  of  Drilled 
Holes:  General  Requirements 

PADEP  proposes  to  modify  subsection 
(e)  by  adding  a  metric  measurement  of 
38.1  meters  pertaining  to  the  radius  of 
the  barrier  of  undisturbed  earth  around 
all  oil  and  gas  wells. 

PADEP  also  proposes  to  modify 
subsection  (2)(iii)  pertaining  to  approval 
of  lesser  distances  by  deleting  the 
existing  language  and  adding  the 
following:  "The  measures  included  in 
the  permit  to  minimize  damage, 
destruction  or  disruption  of  services  are 
implemented." 

Section  88.291     Hydrologic  Balance: 
General  Requirements 

PADEP  proposes  to  modify  subsection 
(a)  by  substituting  the  word  "minimize" 
for  the  phrase  "prevent  to  the  maximum 
extent  possible"  and  by  adding  a 
requirement  that  surface  mining 
activities  shall  be  plaimed  and 
conducted  to  prevent  material  damage 
to  the  hydrologic  balance  outside  the 
permit  area.  PADEP  further  proposes  to 
add  that  the  Department  may  require 
additional  preventative,  remedial,  or 
monitoring  measures  to  assure  that 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area  is 
prevented. 

Section  88.296    Hydrologic  Balance: 
Sediment  Control  Measures 

PADEP  proposes  to  modify  subsection 
(1)  pertaining  to  prevention  of 
contributions  of  sediment  to  streamflow 
or  nmofl^by  eliminating  the  word 
"maximum"  prior  to  the  words  "extent 
possible". 

Section  88.334     Postdisposal  Land  Use 
PADEP  proposes  to  modify  subsection 

(a)  by  changing  the  reference  from  "this 

section  (bonds)"  to  "Chapter  86. 

Subchapter  F.  (relating  to  bonding  and 

insurance  requirements)". 
PADEP  also  proposes  to  modify 

subsection  (b)  by  eliminating 

subsections  (3)  and  (4)  pertaining  to 
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land  that  has  received  improper 
management  or  was  changed  within  5 
years  of  the  beginning  of  mining. 

PADEP  also  proposes  to  modify 
subsection  (c)(1)  by  deleting  the 
reference  to  "surface  mining"  and 
substituting  "coal  refuse  disposal". 

PADEP  also  proposes  to  add  new 
subsection  (3)  as  follows:  "The 
proposed  postmining  land  use  is 
reasonably  likely  to  be  achieved  which 
may  be  demonstrated  by  one  or  more  of 
the  following  or  other  similar  criteria': 
Criteria  currently  identified  in 
subsections  (3)  and  (4)  are  re-lettered  as 
(i)  and  (ii)  respectively,  under  new 
subsection  (3).  and  (i)  is  further  changed 
by  deleting  the  reference  to  "surface 
mining  '  and  substituting  "coal  refuse 
disposal". 

PADEP  also  proposes  to  eliminate 
subsection  (5)  pertaining  to  certification 
of  plans  for  postdisposal  land  use  by  a 
registered  professional  engineer. 
Existing  subsections  (6),  (7),  and  (8)  are 
re-numbered  as  (4).  (5)  and  (6), 
respectively. 

Section  88.335    Haul  Roadi  and  Access 
Roads:  General 

PADEP  proposes  to  modify  subsection 
(a)  by  eliminating  the  phrase  "prevent, 
to  the  maximum  extent  possible",  and 
substituting  the  words  "control  or 
prevent"  prior  to  "erosion  and 
contributions  of  sediment  to  streams  or 
nmoff.  .  .". 

Section  88.341    Haul  Roads  and  Access 
Roads:  Restoration 

PADEP  proposes  to  modify  this 
subsection  by  substituting  the  phrase 
"as  soon  as  practicable"  for  the  word 
"immediately". 

Section  88.492    Minimum 
Requirements  for  Reclamation  and 
Operation  Plan 

PADEP  proposes  to  modify  subsection 
(f)(1)  by  specifying  that  the  rules  pertain 
to  publicly  owned  parks  or  historic 
places  that  are  listed  on  the  National 
Register  of  Historic  Places. 

Section  88.509    Criteria  and  Schedule 
For  Release  of  Bonds  on  Pollution 
Abatement  Areas. 

PADEP  proposes  to  modify  subsection 

(a)  bv  raising  the  amount  of  bond  to 
release  from  50%  to  60%.  PADEP  also 
proposes  to  modify  subsection  (a)(4)  to 
specif)'  that  the  operator  has  not  caused 
degradation  of  baseline  pollution  at  any 
time  during  a  period  of  6  months  prior 
to  request  for  bond  release.  PADEP 
further  proposes  to  modify  subsection 

(b)  by  deleting  the  phrase  that  allows 
release  of  additional  bond  up  to  35%  of 
the  amount  of  the  bond  for  the 


authorized  pollution  abatement  area  and 
substituting  the  phrase  that  additional 
funds  can  be  released,  but  that  the 
Department  will  retain  an  amount 
sumcient  to  cover  the  cost  to  the 
Department  of  reestablishing  vegetation 
if  completed  by  a  third  party. 

PADEP  also  proposes  to  modify 
subsection  (b)(3)(ii)(I)  by  deleting  the 
phrase  "from  the  date  of  the  initial  bond 
release  under  subsection  (a)"  and 
substituting  the  phrase  "prior  to  the 
date  of  application  for  bond  release  and 
until  the  bond  release  is  approved  under 
subsection  (b)"  as  it  pertains  to  the  12 
month  period  of  ground  water 
monitoring  that  does  not  show 
degradation  of  baseline  pollution  load. 

PADEP  proposes  to  modify  subsection 
(c)(41  pertaining  to  the  release  of  the 
remaining  portion  of  the  bond  by 
deleting  the  phrase  "which  shall  be 
measured  from  the  date  of  release  of 
bond  under  subsection  (b)." 

Chapter  89,  Underground  Mining  of 
Coal  and  Coal  Preparation  Facilities 

Section  89.38    Archaeological  and 
Historical  Resources  and  Public  Parks 

PADEP  proposes  to  re-title  this 
section  as  Archaeological  and  historical 
resources,  public  parks  and  publicly 
owned  parks. 

PADEP  proposes  to  modify  subsection 
(b)  by  specifying  that  the  rules  pertain 
to  publicly  owned  parks  or  historic 
places  that  are  listed  on  the  National 
Register  of  Historic  Places. 

Section  89.65    Protection  of  Fish, 
Wildlife  and  Related  Environmental 
Values 

PADEP  proposes  to  modify  subsection 
(a)  by  adding  the  phrase  "to  the  extent 
possible"  prior  to  the  phrase  "using  the 
best  technology  cturently  available"  and 
by  changing  the  word  "prevent"  to 
"minimize"  prior  to  the  word 
"disturbances." 

PADEP  also  proposes  to  modify 
subsections  (d|(l)  and  (d)(21  by 
eliminating  the  word  "prevent"  and 
substituting  the  words  "avoid  or 
minimize"  and  "avoid"  respectively,  as 
they  pertain  to  disturbances.  Subsection 
(d)(2)  is  further  modified  by  requiring 
an  operator  to  avoid  disturbances  to 
enhance  or  restore  habitats  of  unusually 
high  value  for  fish  and  wildlife. 

Section  89.67    Support  Facilities 

PADEP  proposes  to  modify  subsection 
(a)  by  eliminating  criteria  from  the 
opening  paragraph  and  deleting 
subsections  (1)  and  (2).  The  criteria  to 
locate,  maintain  and  use  buildings  is 
now  included  in  new  subsections  (1), 
(2),  (2)(iJ  and  (2)(ii)  as  follows: 


(1 )  Prevents  or  controls  erosion  and 
siltation.  water  pollution,  and  damage  to 
public  or  private  property. 

(2)  To  the  extent  possible  using  the 
best  technology  currently  available: 

(i)  Minimizes  damage  to  fish,  wildlife 
and  related  environmental  values. 

(ii)  Minimizes  additional 
contributions  of  suspended  solids  to 
streamBow  or  runo^  outside  the  permit 
area.  These  contributions  may  not  be  in 
excess  of  limitations  of  State  or  Federal 
law. 

Section  89.82    Protection  of  Fish, 
Wildlife  and  Related  Envirorunental 
Values 

PADEP  proposes  to  modify 
subsections  (a)  and  (c)  by  adding  the 
phrase  "to  the  extent  possible"  prior  to 
the  phrase  "using  the  best  technology 
currently  available"  and  by  deleting  the 
phrase  "of  the  reclamation  activities"  in 
subsection  (a). 

PADEP  also  proposes  to  modify 
subsections  (b)  and  (e)  by  changing  the 
name  of  the  Fish  Coitmiission  to  the 
Fish  and  Boat  Commission. 

Section  89.87    Regrading  or  Stabilizing 
Rills  and  Gullies 

PADEP  proposes  to  eliminate  the 
existing  subsections  and  substitute  the 
following  new  subsections: 

(a)  Exposed  surface  areas  shall  be 
protected  and  stabilized  to  effectively 
control  erosion  and  air  pollution 
attendant  to  erosion. 

(b)  Rills  and  gullies,  which  form  in 
areas  that  have  been  regraded  and 
topsoiled  and  which  do  one  of  the 
following  shall  be  filled,  regraded  and 
otherwise  stabilized: 

(1)  Disrupt  the  approved  postmining 
land  use  or  the  reestablishment  of  the 
vegetative  cover. 

(2)  Cause  or  contribute  to  a  violation 
of  water  quality  standards  for  receiving 
streams. 

(c)  For  the  areas  listed  in  subsection 
(b),  the  topsoil  shall  be  replaced  and  the 
areas  shall  be  reseeded  or  replanted. 

Section  89.88    Postmining  Land  Use 

PADEP  proposes  to  modify  subsection 
Cb)  by  eliniinating  subsections  (2)  and 
(3)  pertaining  to  land  that  has  received 
improper  management  or  was  changed 
within  5  years  of  the  beginning  of 
mining. 

PADEP  also  proposes  to  add  new 
subsection  (2)  as  follows:  The  proposed 
postmining  land  use  is  reasonably  likely 
to  be  achieved  which  may  be 
demonstrated  by  one  or  more  of  the 
following  or  other  similar  criteria: 
Criteria  currently  identified  in 
subsection  (2)  is  now  included  in 
subsection  (i). 


PADEP  also  proposes  to  eliminate 
subsection  (3)  pertaining  to  certification 
of  plans  for  postmining  land  use  by  a 
registered  professional  engineer. 
Existing  subsections  (4),  (5),  (6)  and  (7) 
are  renimibered  as  (3).  (4),  (5)  and  (6). 
respectively. 

Section  89.90    Restoration  of  Roads 
PADEP  proposes  to  modify  subsection 

(a)  by  substituting  the  phrase  "as  soon 

as  practicable"  for  the  word 

"immediately". 
PADEP  also  proposes  to  modify 

subsection  (4)  by  eliminating  the 

requirement  that  roadbeds  he  plowed. 

The  subsection  now  reads  "Roadbeds 

shall  be  ripped  or  scarified". 

Chapter  90,  Coal  Refuse  Disposal 
Section  90.1    Definitions 

PADEP  proposes  to  add  subsection  (x) 
"unmanaged  natural  habitat",  which  is 
defined  as  idle  land  which  does  not 
require  a  specific  management  plan  after 
the  reclamation  and  revegetation  have 
been  accomplished. 

Section  90.40    Protection  of  Public 
Parks  and  Historic  Places 

PADEP  proposes  to  modify  subsection 
(a)  by  specifying  that  the  rules  pertain 
to  publicly  owned  parks  or  historic 
places  that  are  listed  on  the  National 
Register  of  Historic  Places. 

PADEP  also  proposes  to  modify 
subsections  (a)(1)  and  (a)(2)  by  deleting 
the  word  "to"  before  "prevent"  and 
"minimize"  respectively. 

Section  90.93    Casing  and  Sealing  of 
Drilled  Holes  and  Underground 
Workings 

PADEP  proposes  to  modify  subsection 
(d)  by  deleting  the  reference  to  the 
requirements  of  the  Gas  Operations, 
Well-Drilling,  Petroleum  and  Coal 
Mining  Act  (52  P.S.  §  2101-2602)  and 
adding  a  reference  to  the  Oil  and  Gas 
Act  (58  P.S.  §§601.101-601.605). 

PADEP  also  proposes  to  add  a  metric 
measurement  of  38.1  meters  to 
subsection  (e)  pertaining  to  the  radius  of 
the  barrier  of  undisttirbed  earth  around 
all  oil  and  gas  wells. 

PADEP  further  proposes  to  modify 
subsection  {2)(iii)  pertaining  to  when 
the  Department  may  approve  lesser 
distances  by  deleting  the  existing 
language  and  adding  the  following: 
"The  measures  included  in  the  permit 
to  minimize  damage,  destruction  or 
disruption  of  services  pursuant  to 
§90.147(b)  are  implemented. 

Section  90.97    Topsoil:  Removal 

PADEP  proposes  to  modify  subsection 
(c)  by  including  metric  measurements  of 
30.48  centimeters  with  the  12-inch 


measurement  and  to  modify  subsection 
(f)  by  substituting  the  word  "topsoil"  for 
"subsoil." 

Section  90.101     Hydrologic  Balance: 
General  Requirements 

PADEP  proposes  to  modify  subsection 
(a)  by  substituting  the  words  "minimize 
dist\ui)ances"  for  the  phrase  "prevent  to 
the  maximum  extent  possible,  changes" 
and  by  adding  a  requirement  that 
siuface  mining  activities  shall  be 
plaimed  and  conducted  to  prevent 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area.  PADEP 
further  proposes  to  add  that  the 
Department  may  require  additional 
preventative,  remedial,  or  monitoring 
measures  to  assure  that  material  damage 
to  the  hydrologic  balance  outside  the 
permit  area  is  prevented. 

Section  90.106    Hydrologic  Balance: 
Erosion  and  Sedimentation  Control 

PADEP  proposes  to  modify  subsection 
(a)(1)  pertaining  to  prevention  of 
contributions  of  sediment  to  streamflow 
or  runoff  by  eliminating  the  word 
"maximiun"  prior  to  the  words  "extent 
possible". 

PADEP  also  proposes  to  modify 
subsection  (a)(3)  by  changing  the 
requirement  from  "Prevent  erosion  to 
the  maximum  extent  possible"  to 
"Minimize  erosion  to  the  extent 
possible." 

Section  90.134    Haul  Roads  and  Access 
Roads:  General 

PADEP  proposes  to  modify  subsection 
(a)  by  eliminating  the  phrase  "minimize 
erosion  and  to  prevent",  and 
substituting  the  words  "control  or 
prevent:"  prior  to  "contributions  of 
sediment  to  streams  or  runoff .  .  .". 

Section  90. 140    Haul  Roads  and  Access 
Roads:  Restoration 

PADEP  proposes  to  modify  this 
subsection  by  substituting  the  phrase 
"as  soon  as  practicable"  for  the  word 
"immediately". 

PADEP  also  proposes  to  modify 
subsection  (4)  by  eliminating  the 
requirement  that  roadbeds  be  plowed. 
The  subsection  now  reads  "Roadbeds 
shall  be  ripped  or  scarificed". 

Section  90.147    Support  Facilities  and 
Utility  Installations 

PADEP  proposes  to  modify  subsection 
(a)  by  eliminating  criteria  bom  the 
opening  paragraph  and  deleting 
subsections  (1)  and  (2).  The  criteria  to 
locate,  maintain  and  use  buildings  is 
now  included  in  new  subsections  (1), 
(2),  (2)(i)  and  (2)(ii)  as  foUows; 


(1)  Prevents  or  controls  erosion  and 
siltation,  water  pollution,  and  damage  to 
public  or  private  property. 

(2)  To  the  extent  possible  using  the 
best  technology  currently  available: 

(i)  Minimizes  damage  to  fish,  wildlife 
and  related  envirorunental  values. 

(ii)  Minimizes  additional 
contributions  of  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area.  These  contributions  may  not  be  in 
excess  of  limitations  of  State  or  Federal 
law. 

Section  90  ISO    Protection  of  Fish. 
Wildlife  and  Related  Environmental 
Values 

PADEP  proposes  to  modify  subsection 
(a)  by  adding  the  phrase  "to  the  extent 
possible"  prior  to  the  phrase  "using  the 
best  technology  currently  available". 

PADEP  also  proposes  to  modify 
subsections  (a)(1)  through  (a)(3)  by 
eliminating  the  word  "prevent"  at  the 
begirming  of  each  and  substituting  the 
words  "minimize",  "Locate  and  operate 
haul  and  access  roads  to  avoid  or 
minimize"  and  "avoid"  respectively,  as 
they  pertain  to  disturbances  in  each 
subsection.  Subsection  (a)(3)  is  further 
modified  by  requiring  an  operator  to 
avoid  disturbances  to  enhance  or  restore 
habitats  of  unusually  high  value  for  fish 
and  wildlife. 

PADEP  proposes  to  modify 
subsections  (b)  and  (d)  by  changing  the 
name  of  the  Fish  Commission  to  the 
Fish  and  Boat  Commission. 

Section  90.166    Postdisposal  Land  Use 

PADEP  proposes  to  modify  subsection 
(a)  by  changing  the  reference  from 
"Subchapter  E  (relating  to  coal 
exploration)"  to  "Subchapter  F  (relating 
to  bonding  and  insurance 
requirements)". 

PADEP  also  proposes  to  modify 
subsection  (b)  by  eliminating 
suhiiections  (3)  and  (4)  pertaining  to 
land  that  has  received  improper 
management  or  was  changed  within  5 
years  of  the  beginning  of  minitig. 

PADEP  also  proposes  to  add  new 
subsection  (3)  as  follows:  "The 
proposed  postmining  land  use  is 
reasonably  likely  to  be  achieved  which 
may  be  demonstrated  by  one  or  more  of 
the  following  or  other  similar  criteria": 
Criteria  currently  identified  in 
subsections  (3),  (4)  and  (5)  are  re- 
lettered  as  (i).  (ii)  and  (iii)  respectively 
under  new  subsection  (3). 

PADEP  also  proposes  to  eliminate 
subsection  (6)  pertaining  to  certification 
of  plans  for  postdisposal  land  use  by  a 
registered  professional  engineer. 
Existing  subsections  (7),  (8),  and  (9)  are 
re-numbered  as  (4).  (5)  and  (6), 
respectively. 
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m.  Public  Comment  ProcediiTes 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Pennsylvania  program. 

Written  Coaunents 

Written  comments  should  be  specific, 
pertain  only  to  the  Lssues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
coramenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOB  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  January  3,  2000.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

If  a  public  hearing  is  held,  it  will 
continue  on  the  specified  date  until  all 
persons  scheduled  to  comment  have 
been  heard.  Persons  in  the  audience 
who  have  not  been  scheduled  to 
comment  and  who  wish  to  do  so  will  be 
beard  following  those  scheduled.  The 
hearing  will  end  after  all  persons  who 
desire  to  comment  have  been  heard. 
Filing  of  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Harrisburg 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  ADDRESSES.  A  summary  of 
meeting  will  be  included  in  the 
.Administrative  Record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 


12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  lustice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (fa)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  SOS  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Polity  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 


data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  govenmiental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
Ttm  L.  Diennger, 

Acting  Begional  Director.  Appalachian 
Regional  Coordinating  Center. 
(FR  Doa  99-32740  Fllod  12-16-99;  8:4S  am) 
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DEPARTMEtfT  OF  TRANSPORT ATION 
Coast  Guard 

33  CFR  ParU  100  and  1S5 

[CQD07-99-087] 

HIN211S— AA97 

OPSAIL  2000,  Port  of  Miami,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Advanced  notice  of  proposed 

rulemaking;  request  for  comments. 

summary:  The  Coast  Guard  requests 
public  comment  on  the  temporary 
establishment  of  several  exclusion  areas 
for  OPSAIL  2000  in  the  Port  of  Miami, 
Florida,  from  June  6  through  June  10, 
2000.  The  Coast  Guard  anticipates  a 
rulemaking  to  establish  temporary 
Limited  Access  Areas  and/or  Special 
Local  Regulations  to  control  vessel 
traffic  vrithin  the  Port  of  Miami  on  the 
last  two  days  of  the  event,  June  9  and 
10,  2000.  These  temporary  regulations 
will  be  necessary  to  ensure  the  safety  of 
persons  and  property  in  the  vicinity  of 
a  fireworks  (Usplay  scheduled  for  June 
9,  2000,  in  the  vicinity  of  the  west 
tiuning  basin,  and  in  the  movement  of 
numerous  large  sail  vessels  (Tall  Ships) 
during  the  parade  of  sail  out  of  the  Port 
of  Miami  scheduled  for  June  10.  2000. 
DATES:  Comments  must  be  received  on 
or  before  January  31,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Fori  Management  and  Response 
Department,  Coast  Guard  Marine  Safety 
Office  Miami,  100  MacArthur 
Causeway,  Miami  Beach.  Florida  33139, 
or  delivered  to  the  same  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  Port  Management  and  Response 
Department  of  Marine  Safety  Office 
Miami  maintains  the  public  docket  for 
this  rulemaking.  Documents  indicated 
in  this  preamble  as  being  available  in 


the  docket,  are  part  of  docket  iCGD07- 
99-087)  and  are  available  for  inspection 
or  copying  at  the  Coast  Guard  Marine 
Safety  Office  Miami,  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Joseph  Boudrow.  Port 
Management  and  Response  Department, 
Coast  Guard  Marine  Safety  Office 
Miami,  (305)  535-8705,  between  8  a.m. 
and  3  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  the 
early  stages  of  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Please  explain  your  reasons 
for  each  comment  so  that  we  can 
carefully  weigh  the  consequences  and 
impacts  of  any  future  requirements  we 
may  propose.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD07-99-087)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelop.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Port 
Management  and  Response  Department 
at  the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  the 
Coast  Guard  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

OPSAIL  2000  is  sponsoring  a 
fireworks  display  and  parade  of  Tall 
Ships  in  the  Port  of  Miami  and  on  the 
waters  of  Government  Cut.  on  June  9 
and  10,  2000  respectively.  The  Coast 
Guard  expects  many  spectator  craft  for 
this  millennium  event.  The  anticipated 
rulemaking  will  provide  specific 
guidance  on  vessel  movement  controls, 
and  limited  access  areas  that  will  be  in 
effeci  at  various  times  in  those  waters 
during  the  period  June  9  through  10. 
2000.  The  Coast  Guard  may  seek  to 
establish  additional  regulated  areas. 


anchorage  grounds,  and  safety  or 
seciuity  zones  once  confirmation  of  the 
exact  number  of  Tall  Ships  and 
dignitaries  that  will  be  participating  in 
OPSAIL  2000  is  available. 

Schedule  of  Events 

Current  platmed  marine  related 
events  include; 

1.  Starting  June  6.  2000;  Tall  Ships 
arrive  on  individual  schedules  and 
moor  at  Dodge  Island. 

2.  June  9,  2000;  Fireworks  display 
scheduled  to  take  place  in  the  west 
turning  basin,  which  is  bounded  by  the 
western  end  of  Dodge  Island.  Watson 
Island,  and  Miami's  Bicentennial  Park 

3.  June  10.  2000:  Outbound  Parade  of 
Sail  and  departure  of  the  participating 
Tall  Ships  through  the  Port  of  Miami. 

Discussion 

The  Coast  Guard  anticipates  large 
numbers  of  spectator  craft  and 
numerous  commercial  vessels 
(passenger  vessels  and  charter  boats)  in 
the  area  during  Jime  9  through  10,  2000, 
to  view  OPSAIL  events.  The  safety  of 
parade  participants  and  spectators  wilt 
require  that  these  craft  be  kept  at  a  safe 
distance  from  the  paradeToute.  The 
greatest  traffic  restrictions  will  be  in 
place  during  the  outbound  Parade  of 
Sail,  which  will  begin  the  morning  of 
June  10  and  end  that  afternoon.  The 
Parade  of  Sail  restrictions  will  affect  all 
vessels  and  will  include  a  limited  access 
area  for  the  vessel  parade  to  provide  for 
maximum  safety  of  the  event.  The 
sponsor  will  designate  and 
appropriately  mark  the  recommended 
spectator  viewing  areas.  The  only  other 
anticipated  restriction  for  marine  traffic 
will  be  during  the  fireworks  display  on 
the  evening  of  June  9.  2000. 

Regulatory  Evaluation 

At  this  early  stage  in  what  is  still  just 
a  potential  rulemaking,  the  Coast  Guard 
has  not  determined  whether  any  future 
rulemaking  may  be  considered  a 
significant  regulatory  action  under  - 
section  3(f)  of  Executive  Order  12866  or 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040:  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  any  future 
rulemaking  to  be  minimal.  Although  the 
Coast  Guard  anticipates  prohibiting  all 
non-parade  traffic  from  Government  Cut 
and  Outer  Bar  Cut  during  the  Outbound 
Parade  of  Sail  on  Saturday.  June  10. 
2000,  the  effect  of  any  future  rulemaking 
will  be  minimized  because  of  the 
limited  duration  of  the  event  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  facsimile. 


the  Internet,  marine  information 
broadcasts,  maritime  association 
meetings,  and  Miami  area  newspapers. 
Mariners  and  commercial  vessels  can 
adjust  their  plans  accordingly  The 
Coast  Guard  anticipates  that  the 
majority  of  the  maritime  industrial 
activity  in  the  Port  of  Miami  will 
continue,  relatively  unaffected  by  any 
future  rulemaking. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
must  consider  whether  this  potential 
rulemaking  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities  "  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  Coast  Guard  does  not  anticipate 
that  its  potential  rulemaking  will  have 
anything  but  a  minimal  impact  upon 
small  entities,  but  expects  that 
comments  received  on  this  advance 
noUce  will  help  it  determine  the 
number  of  potentially  affected  small 
entities  and  in  weighing  the  impacts  of 
the  various  regulatory  alternatives  for 
the  purpose  of  drafting  any  rules. 

Assistance  for  Small  Entities 

Under  section  2 1 3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  will  assist  small  entities  in 
understanding  this  advance  notice  and 
how  it  affects  them  Small  entities  may 
call  the  person  identified  in  FOR 
FURTHER  INFORMATION  CONTACT.  The 
Coast  Guard4s  particularly  interested  in 
how  any  future  rulemaking  will  affect 
small  entities.  If  you  are  a  small  entity 
and  believe  that  you  may  be  affected  by 
such  a  rulemaking,  please  tell  how,  and 
what  flexibility  or  compliance 
alternatives  the  Coast  Guard  shoidd 
consider  to  minimize  the  burden  on 
small  entities  while  promoting  port 
safety. 

CoUectioo  oflnfbrmation 

The  Coast  Guard  anticipates  that  any 
future  rulemaking  will  not  require  any 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this 
advance  notice  under  Executive  Order 
13132.  From  the  information  currently 
available,  we  cannot  determine  whether 
this  potential  rulemaking  will  have 
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significant  federalism  implications 
under  that  Order. 

Unfiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  The  Coast  Guard  does  not 
anticipate  that  any  future  rulemaking 
will  result  in  an  unfunded  mandate. 

Taking  of  Private  Property 

The  Coast  Guard  anticipates  that  any 
potential  rulemaking  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

The  Coast  Guard  anticipates  that  any 
potential  rulemaking  will  meet 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  E.O.  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  anticipates  that  any 
potential  rulemaking  will  not  be 
economically  significant  and  will  not 
present  an  environmental  risk  to  health 
or  risk  to  safety  that  may 
disproportionately  affect  children  under 
E.O.  13045,  Protection  of  Children  from 
Enviroimiental  Health  Risks  and  Safety 
Risks. 

Environment 

The  Coast  Guard  anticipates  that  any 
potential  rulemaking  will  require  an 
Environmental  Assessment  due  to  the 
advertised  size  of  the  event  and  its 
proximity  to  sensitive  environmental 
areas.  Further,  any  potential  rulemaking 
will  be  designed  to  minimize  the 
Ukelihood  of  maritime  accidents  and 
attendant  enviromnental  consequences 
and  to  enhance  the  safety  of  event 
participants,  spectators  and  other 
maritime  traffic.  The  Coast  Guard 
invites  comments  addressing  possible 
effects  that  any  such  rulemaking  may 
have  on  the  human  enviroiunent,  or 
addressing  possible  inconsistencies 
with  any  Federal,  State,  or  local  law  or 
administrative  determination  relating  to 
the  environment.  The  Coast  Guard  will 
reach  a  final  determination  once  it  has 
received  a  detailed  parade  of  sail  plan 


and  environmental  analysis  from  the 
sponsor  organization. 

Dated:  December  B,  1999. 
L.J.  Bowling. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port,  Miami  Zone. 

[FR  Doc,  99-32784  Filed  12-16-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tPA074-«M4b:  FRL-6501-3] 

Approval  and  Promulgation  of  Air 
Quality  Imptementation  Plans: 
Commonwealtti  ot  Pennsylvania; 
Oxygenated  Gasoline  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Clommonwealth  of  Pennsylvania.  The 
revision  makes  the  oxygenated  gasoline 
program  a  contingency  measure  for  the 
five-county  Philadelphia  area,  which 
means  that  the  oxygenated  gasoline 
program  would  only  be  required  to  be 
implemented  in  the  five-county 
Philadelphia  area  if  there  is  a  violation 
of  the  carbon  monoxide  (CO)  national 
ambient  air  quality  standard  (NAAQS). 
The  revision  also  makes  technical 
amendments  to  the  oxygenated  gasoline 
regulation.  In  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register,  EPA  is  approving  the  States 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  the  state  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document.  If  EPA  receives  no  adverse 
comments.  EPA  will  not  take  further 
action.  If  EPA  receives  adverse 
comments.  EPA  will  withdraw  the 
direct  final  rule  and  it  will  not  take 
effect.  EPA  will  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
conunenting  on  tliis  action  should  do  so 
at  this  time. 


DATES:  Conunents  must  be  received  in 
writing  by  January  18,  2000. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch. 
Mailcode  3AP21,  US  Envirorunental 
Protection  Agency.  Region  III.  1650 
Arch  Street,  Philadelphia.  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division,  US 
Environmental  Protection  Agency, 
Region  lH.  1650  Aich  Sti«et, 
Philadelphia,  Pennsylvania  19103;  and 
the  Peimsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  ContiT>l,  P.O.  Box  8468,  400 
Market  Street.  Harrisburg.  Petmsylvania 
17105. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mrs. 
Kelly  L.  Bunker,  (215)  814-2177.  at  the 
EPA  Region  HI  address  above,  or  by  e- 
mail  at  bunkBr.kelly@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  November  18. 1009. 
A.R.  Morris, 

Acting  Regional  Administrator.  Region  III. 
IFR  Doc.  99-32374  Filed  12-16-09;  8:45  unl 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  172-0205:  FRL-6511-5] 

Approval  and  Promulgation  of 
Implementation  Plans:  California  State 
Implementation  Plan  Revision:  Soutti 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACmON:  Proposed  rule. 

SUMMARY:  EPA  is  vritiidrawing  its 
proposed  approval  of  a  revision  to  the 
California  State  Implementation  Plan 
(SIP)  and  proposing  to  disapprove  the 
revision.  This  revision  concerns  the 
federal  recognition  of  variances  horn 
certain  rule  requirements.  Based  on 
comments  received  on  its  proposal  to 
approve  this  revision,  EPA  now  believes 
the  revision  does  not  meet  applicable 
Clean  Air  Act  requirements  and  is 
therefore  proposing  to  disapprove  the 
revision. 


DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  January  3.  2000. 
ADDRESSES:  Comments  may  be  mailed 
to:  Ginger  Vagenas,  Permits  Office  (AIR- 
3),  Air  Division,  U.S.  Environmental 
Protection  Agency.  Region  K,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  rule  and  EPA's 
responses  to  comments  received jin  its 
proposed  approval  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street.  S.W., 

Washington.  DC.  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas,  Permits  Office  (AlR-3), 
Air  Division,  U.S.  Enviromnental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Telephone:  (415)  744-1252. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  proposed  for 
disapproval  is  South  CJiast  Air  Qualitv 
Management  District  (SCAQMD)  Rule 
518.2 — Federal  Alternative  Operating 
Conditions.  Rule  518.2  was  adopted  on 
January  12,  1996  and  was  submitted  to 
EPA  by  the  California  Air  Resoiuces 
Board  (CARS)  on  May  10. 1996.  This 
rule  was  found  to  he  complete  on  July 
19,  1996,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  Part  51  Appendix  V.' 

n.  Background 

This  document  addresses  EPA's 
proposed  disapproval  for  SCAQMD 
Rule — Rule  518.2 — Federal  Alternative 
Operating  Conditions.  The  rule  would 
allow  the  SCJ\QMD  to  temporarily 
modify  certain  applicable  requirements 
through  the  tide  V  permitting  process 
rather  than  through  a  SIP  revision. 
These  modifications  are  accomplished 
by  establishing  a  mechanism  for  the 
creation  of  alternative  operating 
conditions  (AOC^).  a  means  by  which  to 
offset  any  emissions  in  excess  of  the 
otherwise  applicable  requirements  that 


■  EPA  adopted  ttw  compteteaess  criteria  un 
Febnisry  16.  19S0  (55  FR  S830)  and.  pursuant  to 
section  110(kHlKA)of  tlieCAA.  iwtsed  the  criteria 
on  August  2S.  1991  (56  FR  42216). 


would  residt.  and  provisions  for  EPA 
and  public  review  and  EPA  veto  of  the 
proposed  AOCs. 

On  September  25. 1998  (63  FR  51325) 
EPA  proposed  approvahof  Rule  518.2. 
At  that  time,  EPA  believed  that  the  nde 
was  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  However, 
upon  further  review,  EPA  has 
reconsidered  its  position  and  now 
believes  that  certain  demonstrations  and 
rule  revisions  would  be  required  for  the 
rule  to  be  proposed  for  approval.  ¥oi 
additional  background  on  EPA's  original 
analysis,  including  a  detailed  discussion 
of  the  CAA  requirements  governing 
approval  of  Rule  518.2,  please  refer  to 
the  Federal  Register  notice  cited  above. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of 
Ride  518.2.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
die  Clean  Air  Act  (CAA)  and  EPA 
regulations,  including  those  foimd  in 
sections  110. 172,  173,  182,  and  193  of 
die  CIAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  EPA  policy  guidance 
documents.  In  general,  relevant  and 
applicable  guidance  documents  have 
been  set  forth  to  ensure  that  submitted 
rules  meet  Federal  requirements,  are 
fully  enforceable,  and  strengthen  or 
maintain  the  SIP. 

A.  Compliance  with  Section  110(1)  of  the 
Clean  Air  Act 

EPA  received  comments  that  Rule 
518.2  does  not  comply  with  section 
110(1)  of  the  Act  and  cannot  be 
approved  for  this  reason.  These 
commenters  oppose  approval  of  Ride 
518.2  because  it  will  allow  sources  to 
violate  the  new  source  review  lowest 
achievable  emission  rate  ("LAER")  and 
offsets  requirements  of  the  Act  as  well 
as  the  requirements  of  Tide  V.  and 
therefore  does  not  comply  with  section 
110(1). 

LAER  and  Offset  Requirements 

Section  I10(l)*provides  that  the 
Administrator  shall  not  approve  a  SIP 
revision  "if  the  revision  would  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  *   *   * .  or  any  other 
applicable  requirement  of  (the  Act)."  ^ 
LAER  is  a  technology-based  emission 
control  requirement  which  is 
implemented  through  the 
nonattainment  area  new  source  review 
("NSR")  permitting  program  mandated 


by  sections  172(b)(5)  and  173.  LAER  is 
defined  in  section  171(3).  in  pertinent 
part,  as  that  rate  of  emission  which 
reflects: 

(A)  the  most  stringent  emission  limitation 
whicli  is  contained  in  tiie  implementation 
plan  of  any  State  for  fiucb  class  or  category 
of  source,  unless  the  owner  or  operator  of  the 
proposed  source  demonstrates  that  such 
limitations  are  not  achievable,  or 

(B)  the  most  stringent  emission  limitation 
which  is  achie%'ed  in  practice  by  such  class 
or  category  of  source,  whichever  is  more 
stringent  •   "   '. 

In  general,  we  agree  with  the 
commenters  that,  because  Rule  518.2 
would  permit  a  source  to  exceed  a  LAER 
emissions  limit  contained  in  its  NSR 
permit,  it  would  violate  LAER 
requirements  and  would  not  comply 
with  section  110(1). 

However,  btjcause  LAER  is  a 
technology-based  standard,  there  is  a 
limited  subset  of  ihrcumstances  in 
which  an  AOC  could  apply  to  a  tAER 
limit  in  compliance  with  the 
requirements  of  the  Act.  In  Marathon 
Oilv.  EPA.  564  F.2d  1253. 1272-73  (9th 
Cir.  1977),  die  Ninth  Circuit  held,  in  the 
context  of  a  Clean  Water  Act  case,  that 
EPA  must  provide  an  upset  defense  for 
technology-based  effluent  limits  to  take 
into  account  the  fact  that  even  properly 
maintained  technology  can 
unexpectedly  fail.  Other  cases  adopted 
this  reasoning,  and  they  formed  the 
basis  for  EPA's  decision  to  include  a 
malfunction  provision  in  part  70.  See  60 
FR  45558-15561  and  40  CFR  70.6(g). 
This  provision  applies  across  the  board, 
even  to  emission  limits  that  derive  frtim 
LAER.  Accordingly,  we  believe  that 
Rule  518.2  could  be  redrafted  to  allow 
an  ACX:  for  lAER-based  limits  only  in 
the  narrow  instance  where  the  source 
coul  i  demonstrate  that  an  imavoidable 
malhintrtion  caused  the  violation. 

The  commenters'  second  argument 
that  Rule  518.2  does  not  comply  with 
section  110(1)  focuses  on  the  offset 
requirements  under  section  173.  As  part 
of  the  NSR  permitting  requirements  of 
section  173,  new  sources  or 
modifications  of  existing  sources 
located  in  nonattainment  areas  must 
obtain:  ' 

sufficient  offsetting  emissions  reductions 
*   *    *  such  that  total  allowable  emissions 
from  existing  sources  in  the  region,  from  new 
or  modified  sources  which  are  not  major 
emitting  facilities,  and  from  the  proposed 
source  will  l)e  sufficiently  less  than  total 
emissions  from  existing  sources  "   '   '  so  as 
to  represent  ■   ■   *  reasonable  fimher 
progress.  Section  173|a|(ll(AI. 
Further,  section  173(c)  requires  that,  "a 
new  or  modified  major  stationary  source 
may  comply  with  any  offset  requirement 
in  effect  under  this  part  for  increased 
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emissions  of  any  air  pollutant  only  by 
obtaining  emission  reductions  of  such 
air  pollutant  from  the  same  somt:e  or 
other  sources  in  the  same  nonattainment 
area." 

Section  182  of  the  CAA  requires  that 
offsets  roust  be  obtained  in  a  ratio 
determined  either  by  the  severity  of  the 
air  quality  in  the  nonattainment  area. 
The  offset  ratio  required  in  the  South 
Coast  is  1.2  to  1.  Thus,  when  a  new  or 
modified  source  applies  for  an  NSR 
permit,  it  must  obtain  offsetting 
emissions  in  an  amount  greater  than  the 
emissions  it  will  add  to  the  air. 
Therefore,  not  only  are  the  new 
emissions  not  reflected  in  the 
attainment  demonstration,  but  they 
should  result  in  a  decrease  in  the 
inventory  due  to  the  offset  ratio.  While 
the  offset  requirement  is  an  entirely 
independent  one.  the  offset  ratio  is  the 
link  to  the  reasonable  further  progress 
requirement — allowing  growth  to  occur 
at  the  same  time  that  air  quality 
improves. 

Based  upon  the  above,  if  a  source  that 
was  initially  required  under  section  1 73 
to  offset  its  emissions  applies  for  an 
AOC,  that  source  must  be  required  to 
offset  the  excess  emissions  in  the  same 
manner  or  it  will  violate  section  173(c). 
Because  Rule  518.2  does  not  require 
such  offsets,  we  agree  that  it  would 
violate  section  173.  Therefore,  the 
current  version  of  Rule  518.2  cannot  be 
approved  because  it  would  not  comply 
with  section  110(1). 

We  believe  that  the  District  could 
address  this  approvability  issue  by 
ensuring  that  sufficient  offsets  are  set 
aside  to  cover  any  excess  emissions 
associated  with  an  ACK;  granted  to 
sources  subject  to  NSR. 

TiUeV 

Finally,  the  commenters  believe  that 
1 10(1)  prohibits  EPA  from  approving 
Rule  518.2  because  the  rule  violates  tide 
V  of  the  Act.  The  commenters  make  two 
arguments  in  this  regard.  First,  they 
argue  that  section  S02(a)  prohibits 
sources  from  violating  terms  of  their 
tide  V  permits  and  that  the  AOCs 
contemplated  by  Rule  518.2  would 
allow  sources  to  do  so.  We  disagree  with 
the  conunenters  on  this  point.  We 
believe  that  the  combination  of  an 
approvable  version  of  Rule  518.2  and 
the  process  for  approving  AOCs  under 
the  tide  V  program  provides  a  means  by 
which  an  applicable  requirement  and 
the  title  V  permit  may  be  temporarily 
modified  and  thus  does  not  violate  or 
circumvent  the  requirements  of  section 
502(a).  This  approach  may.  however, 
conflict  with  the  provisions  of  40  CFR 
70.6(a)(l)(iii),  which  provides  for  the 
creation  of  alternatives  to  SIP  emission 


limits  via  the  UUe  V  permit  revision 
process.  This  section  appears  to  limit 
the  opportunities  for  such  flexibility  to 
situations  in  which  the  applicable 
implementation  plan  allows  for  it  and  in 
which  the  alternative  limit  is  eqtuvalent 
to  that  contained  in  the  plan.  EPA 
solicits  comment  on  this  issue.  See  also 
"White  Paper  Number  2  for  Improved 
Implementation  of  the  part  70  Operating 
Permits  Program,  Attachment  B."  March 
5,  1996. 

Second,  the  commenters  argue  that 
because  section  502(a)  provides  EPA 
with  discretion  to  exempt  certain 
nonmajor  sources  from  the  title  V 
program  entirely,  but  prohibits  EPA 
from  doing  so  for  major  sources,  EPA  is 
prohibited  from  approving  the  AOC 
process  for  major  sources.  However, 
Rule  518.2  does  not  in  any  way  exempt 
major  sources  from  the  title  V  program. 
Rather,  it  provides  a  process  for 
temporarily  revising  an  applicable 
requirement  and  the  related  tide  V 
permit  conditions.  The  source  remains 
subject  to  title  V  and  must  comply  with 
the  conditions  of  the  AOC  and  all 
remaining  conditions  of  the  Tide  V 
permit. 

B.  Compliance  With  Section  193  of  the 
Act 

In  its  1998  FR  document  proposing  to 
approve  Rule  518.2.  EPA  solicited 
comment  on  whether  allowing 
relaxations  to  pre-1990  rules  -  would 
violate  the  requirements  of  section  193 
of  the  CAA.  which  prohibits  the 
modification  of  any  control  requirement 
in  effect  before  November  15.  1990  in  an 
area  which  is  a  nonattaiimient  area  for 
any  air  pollutant,  unless  the 
modification  ensures  equivalent  or 
greater  emission  reductions  of  such  air 
pollutants.  EPA  noted  that  offsetting 
excess  emissions  from  variances  with 
the  Rule  518.2  bank  does  not  ensure 
equivalent  emission  reductions  because 
the  bank  is  "funded"  with  excess 
emissions  included  in  the  inventory 
rather  than  from  real  reductions. 

Under  the  de  mimmis  rule  established 
by  the  D.C.  Circuit  in  Alabama  Power, 
unless  Congress  has  been 
extraordinarily  rigid.  EPA  may  provide 
exemptions  when  the  burdens  of 
regulations  yield  a  gain  of  trivial  or  no 
value.  In  its  518.2  proposal  EPA  noted 
that  the  language  of  section  193  and  the 
legislative  history  associated  with 
section  193  appear  to  be  quite  rigid  and 
expressed  concern  that  application  of 
the  de  minimis  exemption  under 


Alabama  Power  might  not  be 
appropriate.  EPA  has  considered  the 
comments  submitted  and  has  concluded 
that  the  de  minimis  rule  does  not  apply 
in  this  situation. 

Does  the  de  minimis  Rule  Apply  to 
Section  193? 

One  commenter  wrote  that  section 
193  is  clear  on  its  face  and  that  no 
backsliding  from  pre-1990  requirements 
is  allowable.  The  commenter  noted  that 
the  language  in  section  193  is  very 
straightforward  and  rigid,  and  that  any 
attempt  to  discount  variances  from  pre- 
1990  requirements  as  "de  minimis"  is 
contrary  to  the  Act  and  to  case  law 
interpreting  it.  The  conmienter 
concluded  that  Rule  518.2  does  not 
comply  with  section  193. 

After  further  consideration  of  this 
issue.  EPA  believes  that  the  language  of 
193  is  in  fact  "extraordinarily  rigid"  in 
its  requirement  to  provide  equivalent  or 
greater  enussion  reductions  to  offset 
relaxations  to  pre-1990  rules.  The  de 
minimis  rationale  for  approving 
relaxations  to  pre-1990  mles  is  therefore 
unavailable. 

Two  commenters  wrote  in  support  of 
interpreting  section  193  as  not  being 
"extraordinarily  rigid"  and  therefore 
allowing  a  de  minimis  exemption  to  pre- 
1990  requirements.  One  of  these 
conunenters  went  on  to  state  that 
section  193  is  an  ambiguous  statute  and 
that  EPA  could  easily  support  an 
interpretation  that  allows  a  de  mimmis 
exemption  from  the  emissions  at  issue 
imder  rule  518.2. 

EPA  believes  that  section  193 
unambiguously  requires  any  relaxations 
to  control  requirements  or  plans  in 
effect  prior  to  enactment  of  the  CAA 
amendments  of  1990  to  be  offset  by 
equivalent  or  greater  emission 
reductions.  The  clarity  of  the  statutory 
language  supported  by  the  legislative 
history  '  evidences  intent  by  Congress 
that  relaxations  to  pre-1990 
requirements  should  occur  only  where 
compensating  strengthenings  will  restdt 
in  no  increase  in  emissions. 

Does  Rule  518.2  Relax  pre-1990 
Standards? 

In  the  Federal  Register  document 
proposing  approval  of  Rule  518.2.  EPA 
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■  By  "pre-iggo  rules"  we  mean  mles  in  effect 
before  NovembeT  IS.  1990.  the  date  of  the 
eaactmeni  of  the  CInd  Air  Act  AmendiDent&  of 
1990. 


*  The  Report  on  the  House  Energy  and  Conmierce 
Committee  on  the  1990  Clean  Air  Act  Amendments 
noted  that  the  "anti-baclulfding"  language  in 
section  193  "prohibits  the  relaxation  of  control 
requirements  currently  in  effect  or  required  to  tie 
adopted.  *   *   '  Although  many  nonattainment 
areas  are  allotted  additional  years  before  they  must 
attain  ambient  air  quality  standards  under  thes« 
amendments,  all  areas  must  continue  to  use 
pollution  control  measures  already  put  in  place,  as 
well  as  those  additional  measures  required  under 
this  Act.  in  order  to  assure  attainment  as 
expediliouslv  as  practical  " 


stated  that  it  believes  "inclusion  of  pre- 
1990  rules  in  Rule  518.2  is  justified 
because  the  variance  bank  is  so  small 
that  any  excused  emissions  would 
essentially  be  insignificant  such  that,  in 
effect,  no  relaxation  has  occurred."  Four 
conunenters  concurred  writh  that 
statement,  but  others  asseried  that  the 
statement  was  tantamoimt  to  saying 
those  emissions  Increases  are  de 
minimis.  EPA  has  reconsidered  this 
issue  and  has  concluded  that  it  is  not 
possible  to  draw  a  meaningful 
distinction  between  de  minimis  and 
insignificant  in  the  context  of  this  rule. 
EPA  disagrees  with  the  premise  that 
Rule  518.2  will  not  relax  rules. 
Alternative  operating  conditicms  issued 
luder  518.2  do  in  fact  modify  the 
underlying  requirement.  The  issuance  of 
a  variance,  or  in  the  case  of  518.2.  an 
AOC,  temporarily  allows  a  source  to 
operate  under  a  (different  set  of 
requirements.  For  that  particular  somt:e, 
the  control  requirement  has  been 
modified,  regardless  of  the  size  of  the 
emissions  change  allowed  by  the  AOC. 

Does  the  Emissions  Bank  in  518.2 
Prevent  Backsliding? 

Three  commenters  argued  that  the 
inclusion  of  an  excess  emissions  credit 
bank  would  ensure  that  any  temporary 
emissions  increases  allowed  imder 
518.2  would  be  offset,  and  that 
therefore,  the  anti-backsliding 
provisions  of  section  193  would  not  be 
violated.  Because  of  the  nature  of  the 
bank.  EPA  must  disagree  with  this 
comment.  Offsetting  excess  emissions 
from  variances  with  the  Rule  518.2  bank 
does  not  ensure  equivalent  emission 
reductions  because  that  bank  is 
"funded"  with  excess  emissions 
included  in  the  inventory  rather  than 
from  real  reductions. 

Does  518.2  Modify  or  Relax  Underlying 
Requirements? 

Two  conunenters  staled  that  Rule 
518.2  would  not  delete  any  control 
measures  that  were  already  in  place  or 
scheduled  to  be  put  in  place  at  the  time 
of  the  1990  CAA  amendments.  They 
argued  that  although  Rule  518.2 
provides  federal  recognition  of 
temporary  AOCs.  the  underlying  control 
measures  would  stay  in  place  and  no 
modification  or  relaxation  of  those 
measures  would  occur. 

EPA  notes  that  the  deletion  of  control 
measures  is  not  at  issue  here:  .section 
193  addresses  the  relaxation  of  pre-1990 
control  measures.  The  premise  of  Rule 
518.2  is  that  it  temporarily  modifies  a 
requirement  Math  which  a  source  is  out 
of  compliance  by  creating  an  alternative, 
less  stringent  set  of  conditions  with 
which  the  source  will  comply.  This  wUl 


result  in  an  increase  of  emissions 
beyond  those  allowed  under  the 
applicable  requirement.  Further,  for  the 
duration  of  the  AOC.  the  underlying 
requirement  is  not  enforceable  against 
the  source.  This  amotmts  to  a  relaxation. 

Can  EPA  Provide  de  minimis 
Exemptions  to  pre-1990  Control 
Requirements? 

Two  commenters  said  that  the  EPA 
had  authority  before  and  after  November 
15. 1990  to  recognize  de  minimis 
exceptions  to  pre-1990  requirements 
and  that  this  authority  was  and  is  an 
integral  part  of  each  control  requirement 
in  effect  on  November  15. 1990.  EPA 
disagrees  with  the  premise  that  its 
authority  to  provide  de  minimis 
exemptions  was  or  is  an  integral  part  of 
state  or  district  adopted  control 
requirements.  Under  Alabama  Power, 
EPA  may.  under  certain  circumstances, 
approve  control  requirements  that 
provide  de  minimis  exemptions.  EPA 
does  not.  however,  agree  that 
noncompliance  with  adopted  control 
requirements  can  be  overlooked  because 
the  violation  residted  in  relatively  low 
excess  emissions. 

Can  EPA  Approve  Variances  From 
Control  Requirements  on  a  Case-by- 
Case-Basis? 

Two  commenters  noted  thai  EPA 
could  approve  a  variance  from  a  control 
requirement  as  a  SIP  revision  on  a  case- 
by-case  basis  before  1990,  and  still  can. 
One  of  those  commenters  also  said  that 
CAA  section  193  does  not  prevent  the 
r«cognilion  by  EPA  of  variances  from 
pre-1990  requirements. 

EPA  believes  that  if  the  appropriate 
procedural  and  substantive 
requirements'*  are  met.  including  a 
demonstration  that  relaxations  to  pre- 
1990  rules  will  be  offset  by  equivsjent 
or  greater  emissions  reductions,  it  can 
approve  such  variances.  As  discussed  in 
this  notice.  Rule  518.2  does  not  fully 
meet  these  requirements.  EPA  is 
therefore  proposing  to  disapprove  it. 

Are  Variances  an  Integral  Part  of  the 
Pre-1990  Rules? 

Several  commenters  noted  that 
SCAQMD's  variance  rules  were  in  the 
SIP  in  1990.  Two  of  those  commenters 
said  that  variances  were  an  integral  part 
of  the  pre-1990  SIP  rules  relating  to  the 
SCAQMD. 

EPA  acknowledges  that  variance  rules 
were  approved  into  the  SIP  in  error. 
EPA  has  corrected  this  error  by 


*  For  a  complete  discussion  of  the  procedural  and 
substantive  r«quirements  that  apply  to  EPA 
approval  of  relaxations  to  the  SIP,  see  EPA's 
proposed  approval  of  Rule  Sia.2.  IS3  FR  51325. 
September  25.  1998). 


removing  them.  The  fact  that  these  rules 
were  in  the  SIP  is  irrelevant  and  would 
not  be  recognized  under  section  193. 
Under  Train,  a  variance  would  have  to 
be  submitted  to  EPA  as  an  individual 
SIP  revision  to  be  effective.  See  Train  v 
NBDC,  421  U.S.  60(1975). 

Does  the  Anti-Backsliding  Language  of 
Section  193  Apply  to  Short-Term 
Variances? 

EPA  received  comment  from  one 
party  that  the  "anti-backsliding" 
language  of  section  193  was  not 
intended  to  prevent  short-term, 
careftdly  controlled  iss-uance  of 
alternative  operating  requirement,  such 
as  those  contemplated  by  rule  518.2. 

EPA  believes  the  language  of  section 
193  is  very  clear  and  that  il  does  not 
allow  for  relaxations  to  pre-1990  rules 
without  equivalent  or  greater  emission 
reductions.  There  is  no  evidence  that 
Congress  intended  to  exempt  alternative 
operating  conditions  from  this  statutop,' 
provision.  Any  AOCs  that  would  relax 
pre-1990  rules  are  subject  to  section 
193. 

Woidd  the  Failure  To  Allow  a  de 
minimis  Exemption  Be  Contrary  to  the 
Primary  Legislative  Goal  of  Section  193? 

One  commenter  stated  that  the  literal 
meaning  of  section  193  need  not  be 
followed  where  failure  to  allow  a  de 
minimis  exemption  is  contrary  to  the 
primary  legislative  goal.  The  commenter 
said  that  the  purpose  of  section  1 93  is 
to  prevent  backsliding  in  a  manner  that 
will  interfere  with  attainment  or  rale  of 
progress  in  reducing  emissions  and  that 
the  carefully  circumscribed  provisions 
of  rule  518.2  will  not  have  any  negative 
air  quality  impacrt. 

EPA  di}es  not  believe  that  the  literal 
meaning  of  section  193  is  contrary  to  its 
primary  legislative  goal.  The  purpose  of 
section  193  is  to  prevent  backsliding 
and  it  sets  out  the  means  to  do  so:  By 
requiring  relaxations  to  pre-1990  control 
measures  to  be  offset  by  equivalent  or 
greater  emission  reductions. 

Has  EPA  Previously  Approved  de 
minimis  Exemptions  of  Much  Greater 
Impact? 

EPA  received  one  comment  that  case 
law  and  U.S.  EPA  policy  indicate  that 
the  magnitude  of  excess  emission 
previously  excu.sed  by  the  de  minimis 
exemption  is  much  greater  than  the 
variance  emissions  allowed  tmder  Rule 
518.2.  This  conunenter  went  on  to  say 
that  U.S.  EPA  itself  has  utilized  the  de 
minimis  exemption  to  allow 
"noiunajor"  soiirces  to  avoid  substantial 
CAA  requirements  such  as  conformity 
and  new  source  review  requirements. 
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As  noted  previously,  because  section 
193  is  rigid,  the  de  minimis  rule  under 
Alabama  Power  cannot  be  applied  to 
this  situation;  therefore,  other  cases 
where  EPA  has  applied  the  de  minimis 
rule  are  not  relevant. 

Do  the  Reductions  Required  Under 
Section  193  Need  To  Come  From 
Sources  Regulated  by  the  Same  Rule 
From  Which  the  AOC  Is  Being  Sought? 

EPA  received  comment  from  one 
party  regarding  the  source  of  emission 
reductions  used  to  offset  any  increases 
allowed  under  Rule  518.2.  This 
commenter  noted  that,  while  some  of 
the  emission  reductions  will  likely 
come  from  different  sources  than  would 
occur  (sic)  under  the  rules  under  which 
the  alternative  operating  condition  is 
sought,  this  is  also  true  of  market 
trading  programs.  The  commenter  said 
that  EPA  has  already  approved  market 
trading  programs,  such  as  RECLAIM, 
without  insisting  that  emissions  at  each 
facility  remain  below  levels  authorized 
in  1990  and  urged  EPA  to  interpret 
section  193  similarly  in  this  case. 

EPA  finds  this  comment  unclear.  We 
have  interpreted  the  comment  to 
addres.s  the  requirement  under  section 
193  that  any  modification  that  would 
relax  a  pre-1990  control  requirement, 
settlement  agreement,  or  plan  must 
provide  for  equivalent  emission 
reductions.  Specifically,  it  appears  that 
the  commenter  is  arguing  that  the 
offsetting  reductions  need  not  come 
from  a  strengthening  of  the  same  control 
requirement  that  the  AOC  will  modify. 
The  comment  also  seems  to  imply  that 
the  emission  bank  established  in  Rule 
518-2  is  funded  with  real  reductions, 
however,  this  is  not  the  case. 

EPA  believes  that  the  correct 
interpretation  of  section  193  is  that, 
overall,  the  SIP  must  be  strengthened  so 
that  increased  emissions  that  result  from 
any  relaxations  to  pre-1990 
requirements  will  be  offset  by  decreases 
from  modifications  to  other  parts  of  the 
SIP.  Because  the  statute  prohibits 
modifications  to  pre-1990  requirements 
unless  the  modification  ensures 
equivalent  emissions  reductions,  the 
compensating  reductions  must  be 
contemporaneous  with  the  relaxation.  If 
the  district  still  wants  rules  enacted 
prior  to  1990  to  be  a  part  of  this 
program,  we  believe  that  the  rule  could 
be  amended  to  cure  this  problem  by 
funding  the  emissions  bank  with  real 
emission  reductions.  EPA  solicits 
comment  on  this  proposal. 

C.  Criteria  for  Granting  AOCs 

EPA  received  comments  opposing 
approval  of  the  California  Health  and 
Safety  Code  standards  for  granting 


variances  as  the  basis  for  approving 
AOCs  under  Rule  518.2.  These 
standards,  which  are  incorporated  into 
Rule  518.2(e)(2).  are  as  follows: 

•  The  petitioner  is  or  will  be  in 
violation  of  any  applicable 
requirement(s)  listed  in  paragraph  (c)(1 ) 
of  this  rule; 

•  Due  to  conditions  beyond  the 
reasonable  control  of  the  petitioner, 
requiring  compliance  would  result  in 
either  (1)  an  arbitrary  or  unreasonable 
taking  of  property  or  (2)  the  practical 
closing  and  elimination  of  a  lawful 
business.  In  making  those  findings 
pursuant  to  paragraph  (4)  where  the 
petitioner  is  a  public  agency,  the 
Hearing  Board  shall  consider  whether  or 
not  requiring  immediate  compliance 
would  impose  an  unreasonable  burden 
upon  an  essential  public  service.  For 
purposes  of  this  subparagraph, 
"essential  public  service"  means  a 
prison,  detention  facility,  police  or  fire- 
fighting  facility,  school,  health  care 
facility,  landfill  gas  control  or 
processing  fecility,  sewage  trp.atment 
works,  or  water  deliver^'  operation,  if 
owned  and  operated  by  a  public  agency; 

•  The  closmg  or  taking  would  be 
without  a  corresponding  benefit  in 
reducing  air  contaminants; 

•  The  petitioner  for  the  Alternative 
Operating  Condition  has  given 
consideration  to.ciutailing  operations  of 
the  source  in  lieu  of  obtaining  an 
Alternative  Operating  Condition: 

•  During  the  period  the  Alternative 
Operating  Condition  is  in  effect,  the 
petitioner  will  reduce  excess  emissions 
to  the  maximum  extent  feasible; 

•  During  the  period  the  Alternative 
Operating  Condition  is  in  effect,  the 
petitioner  will  monitor  or  otherwise 
quantify  emission  levels  from  the 
source,  and  report  those  emission  levels 
to  the  District  pursuant  to  a  schedule 
established  by  the  District; 

•  The  Alternative  Operating 
Condition  will  not  result  in 
noncompliance  with  the  requirements 
ofanyNSPS,  NESHAP; 

•  Or  other  standard  promulgated  by 
the  U.S.  EPA  under  sections  111  or  112 
of  the  Clean  Air  Act.  or  any  standard  or 
requirement  promulgated  by  the  U.S. 
EPA  under  Titles  IV  or  VI  of  the  Clean 
Air  Act,  or  any  requirement  contained 
in  a  permit  issued  by  the  U.S.  EPA,  or 
other  requirement  contained  in 
paragraph  (c)(2);  and  ' 

•  Any  emissions  (calculated  pursuant 
to  subparagraph  (h)(3)(B)  of  this  rule) 
resulting  from  the  Alternative  Operating 
Condition  will  not,  in  conjunction  with 
emissions  (calculated  pursuant  to 
subparagraph  (h)(3)(B))  resulting  from 
all  other  Alternative  Operating 
Conditions  established  by  the  Hearing 


Board  and  in  e^ect  at  the  time,  cause  an 
exceedance  of  the  monthly  or  annual 
SIP  Allowance  established  pursuant  to 
subdivision  (i)  of  this  rule. 

The  commenters  argue  that  these 
criteria  are  too  vague,  grant  unfettered 
discretion  to  the  district  hearing  hoard, 
and  inappropriately  focus  on  economic 
considerations.  In  addition,  they  argue, 
in  practice  these  standards  have  failed 
to  protect  public  health  and  to  limit 
emissions  growth. 

We  believe  that  these  comments  are 
well-taken.  Section  110(a)(1)  of  the  Act 
requires  SIPs  to  provide  for  attainment 
and  maintenance  of  the  national 
ambient  air  quality  standards  (NAAQS). 
Because  the  NAAQS  are  health  and 
welfare-based  standards.  Congress 
intended  that  they  must  be  met 
continuously,  not  just  intermittently. 
Accordingly,  section  110(a)(2)  of  the  Act 
requires  SIPs  to  contain  enforceable 
emission  limitations,  and  section  302(k) 
of  the  Act  defines  "emission 
limitations"  as  a  requirement  "which 
limits  the  quantity,  rate,  or 
concentration  of  emissions  of  air 
pollutants  on  a  continuous  basis" 
(emphasis  added). 

EPA  explained  its  interpretation  of 
the  term  "continuous  compliance"  in  a 
lune  21, 1982  memorandtmi  from 
Kathleen  M.  Bennett,  Assistant 
Administrator  for  Air.  Noise,  and 
Radiation,  to  the  Regional  Air  Division 
Directors.  That  guidance  states  that 
"continuous  compliance  is  essentially 
the  avoidance  of  preventable  excess 
emissions  over  time  as  a  result  of  the 
proper  design,  operation,  and 
maintenance  of  an  air  pollution  source." 
The  guidance  also  emphasizes  that 
excess  emissions  resulting  fi^m 
malfunctions  or  other  emergency 
situations  must  be  minimized  and 
terminated  quickly. 

On  September  28. 1982.  February  15, 
1983,  and  September  20, 1999.  EPA 
issued  policy  statements  regarding  the 
treatment  of  excess  emissions  arising 
during  startup,  shutdown,  and 
malfunction.  These  memoranda  are 
based  on  EPA's  interpretation  of  the 
Act's  requirements  for  continuous 
compliance  and  attainment  and 
maintenance  of  the  NAAQS.'  These 


^  See  September  28.  1982  and  February  IS.  1963 
memomudunu),  tioth  entitled  "Policy  on  Excess 
Emissions  During  Startup,  Shutdown,  and 
Malfunctions."  from  Kathleen  M.  Bennett.  Ajtsistant 
Administrator  for  Air,  Noise,  and  Radiation,  to  ttie 
Regional  Administrators  and  September  20.  1999 
memnmndum  entitled  "Stale  tmplemenlatioo 
Plans:  Policy  Regarding  Excess  Emissions  During 
Malfunctions.  Startup,  and  Shutdown.  '  from 
Steven  A.  fiemuin.  Assistant  Administrator  for 
Enforcement  and  (^mpllance  and  Robert 
Perciaaepe.  Assistant  Administrator  for  Air  luid 
Radiation,  to  the  Regional  Administrators. 


policies  indicate  that  all  excess 
emissions  must  be  considered 
violations,  although  they  clarify  that 
SIPs  may  contain  affirmative  defenses 
that  may  excuse,  under  certain  limited, 
unavoidable  circumstances,  the 
payment  of  civil  penalties. 

These  policy  statements  are  consistent 
with  EPA's  view  that  SIP  limits  must  be 
met  continuously  because  they  are 
intended  to  protect  the  NAAQS:  any 
exceptions  should  be  narrowly  drawn 
and  clearly  place  the  burden  on  the 
source  to  demonstrate  that  an 
exceedance  was  unavoidable.  In 
responding  to  petitioner's  comments, 
we  have  reevaluated  the  AOC  criteria 
and  have  concluded  that  they  are 
inconsistent  vrith  the  requirements  for 
SIPs  in  section  1 10  of  the  Act  regarding 
enforceability  and  continuous 
compliance.  For  this  reason,  we  agree 
that  the  criteria  for  granting  AOCs  in 
section  518.2(e)(2)  must  be  revised 
before  the  nde  can  be  approved. 

Ciurently,  the  criteria  m  section 
518.2(e)(2)  provide  that  if,  for  reasons 
beyond  the  control  of  the  petitioner,  it 
would  cause  "an  arbitrary  or 
unreasonable  taking  of  property"  for  the 
source  to  come  into  compliance,  then 
the  source  should  be  able  to  obtain  a 
variance.  The  criteria  do  not  focus  on 
the  cause  of  the  noncompliance.  The 
lack  of  focus  on  the  cause  of 
noncompliance  is  a  critical  flaw 
because,  given  the  words  of  the  criteria, 
a  variance  can  be  granted  even  if  the 
petitioner  could  have  avoided  the 
noncompliance  in  the  first  place. 

This  lack  of  focus  in  the  criteria  on 
the  cause  of  the  violation  is  problematic 
because  variances  are,  by  their  very 
nature,  allowed  periods  of 
noncompliance,  or  in  other  words, 
exceptions  to  the  continuous 
compliance  requirement  imposed  by  the 
statute  on  emission  limitations.  EPA  has 
recognized  that  it  is  appropriate  to 
interpret  this  requirement  to  allow 
sources  not  to  be  penalized  when 
periods  of  noncompliance  are  caused  by 
unavoidable  circumstances,  but  beyond 
that,  exceptions  to  the  continuous 
compliance  requirement  are  not 
allowed.  Therefore,  in  order  for  Rule 
518.2  to  cximport  with  the  continuous 
compliance  requirement,  it  must  ensure 
that  AOC's  are  only  granted  when  the 
underlying  cause  of  the  violation  is 
unavoidable.  EPA's  September  20, 1999 
policy  on  excess  emissions  provides 
helpful  guidance  on  the  precise 
provisions  that  should  be  added  to  Rule 
518.2  to  make  it  approvable. 

The  changes  suggested  above  will 
correct  what  EPA  sees  as  a  flaw  in  the 
South  Coast's  variance  program.  Under 
the  variance  program,  the  District  can 


excuse  a  violation  based  on  the  adverse 
consequences  that  a  source  might  suffer 
it  had  to  come  into  compliance.  Civen 
the  statute's  mandate  that  emission 
limitations  provide  for  continuous 
compliance,  EPA  addresses  this  issue  of 
economic  inability  to  comply  in  other 
ways. 

EPA  has  stated  many  times  in  several 
of  its  enforcement  pohcy  documents 
that  it  believes  in  enforcement 
responses  that  are  commensurate  with 
the  seriousness  of  violations.  In  short, 
pimishment  should  fit  the  crime.  Minor 
violatioiLs  might  be  addressed  with  a 
Notice  of  Violation,  while  more  serious 
violations  might  be  subject  to  civil  or 
even  criminal  enforcement.  Second,  the 
focus  of  EPA's  enforcement  policies 
over  the  years  has  been  returning 
sources  to  compliance  as  expeditiously 
as  practicable,  not  shutting  down 
companies.' 

At  the  same  time.  EPA  does  not  let 
companies  in  violation  of 
environmental  laws  completely  off  the 
hook  just  because  immediate 
compliance  might  cause  a  financial 
hardship.  Rather,  when  EPA  has  taken 
action  against  financially  troubled 
companies,  it  has  required  them  to  come 
into  compliance  in  accordance  with  a 
set  schediUe  laid  out  in  a  consent  decree 
and  required  them  to  pay  a  penalty  they 
can  afford,  if  appropriate. 

D.  Compliance  and  Enforcement 

EPA  received  comments  expressing 
concerns  that  Rule  518.2  would  have 
adverse  effects  on  enforcement,  both  by 
government  entities  and  citizens,  and 
that  the  rule  might  act  as  a  disincentive 
to  voluntary  compliance.  We  believe 
these  concerns  would  be  addressed  by 
the  changes  necessary  for  approval 
outlined  elsewhere  in  this  document. 

B.  Title  m 

One  commenter  pointed  out  that,  on 
its  face.  Rule  518.2(c)(2)  does  not 
prohibit  the  issuance  of  AOCs  from  title 
in  requirements  in  situations  where 
EPA  has  deemed  a  state  or  local  rule  to 
be  equivalent  to  the  federal 
requirements.  While  we  believe  that  the 
intent  of  the  rule  is  to  include  these 
requirements  in  the  list  of  exemptions 
bom  applicability,  we  agree  that  the 
language  is  unclear  and  must  be  revised. 


^See  Price.  Courtney  M.,  Assiittaot  Administrator 
for  Enforcement  and  Compliance  Monitoring. 
Memorandum  (Subject:  dean  Air  Ad  Enforcement 
Policy-  Respecting  .Sources  Complying  By 
Shutdown)  Nov.  27,  19851 1  "EPA  has  coiulslenlly 
interpntted  the  Act  as  requiring  coffipliuil»  as 
expeditiously  as  practicable."]. 


F.  Environmental  justice 

One  commenter  opposes  approval  of 
Rule  518.2  on  the  basis  that  it  would 
violate  Executive  Order  12898.  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Poptdations  and 
Low-Income  Populations."  The 
commenter  argues  that  communities  of 
color  and  low  income  commimities  in 
the  South  Coast  are  disproportionately 
impacted  by  existing  sources  of  air 
pollution,  and  by  allowing  existing 
sources  to  emit  air  pollutants  in  excess 
of  their  permitted  levels.  Rule  518.2  will 
have  disproportionate  impacts  on  these 
commimities. 

In  the  context  of  a  workgroup  drafting 
a  version  of  Rule  518.2  to  apply 
statewide.  CARB  has  suggested 
addressing  this  issue  by  incorporating 
language  based  California  Health  and 
Safety  Ckxle  section  41 700.  This 
language  would  provide  that  no  AOC 
shall  be  granted  if: 

opt^ration  under  the  AOC  will  result  in  the 
source  dischar);iiig  such  quantities  of  air 
contaminants  or  other  materia]  which  cause 
injury,  detriment,  nuisance,  or  annoyance  to 
any  considerable  numtier  of  persoiu  or  to  the 
public,  or  which  endanger  the  comfort, 
repose,  bealth.  or  safety  of  any  such  persons 
or  Ihe  pubUc.  or  which  cause,  or  have  a 
natural  tendency  to  cause,  injury  or  damage 
to  business  or  property. 

We  believe  that  this  language, 
incorporated  into  Rule  518.2,  would 
addr^  the  conimenter's  concerns. 

In  conclusion,  ndes  submitted  to  EPA 
for  approval  as  revisions  to  the  SIP  must 
conform  with  the  CAA  and  EPA  policy 
in  order  to  be  approved  by  EPA.  As 
described  above,  SCAQVi)  Rule  518.2  is 
deficient  because  it  is  inconsistent  with 
sections  110(a)(2).  110(1).  302(k).  and 
193  of  the  CAA.  Because  of  the 
identified  deficiencies,  EPA  cannot 
grant  approval  of  SCAQMD  Rule  518.2 
under  section  110(k)(3)  and  part  D. 
Therefore,  in  order  to  maintain  the  SIP, 
EPA  is  proposing  a  disapproval  of  this 
rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
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action  from  Executive  Order  12866. 
Regulatory  Planning  and  Review. 

B.  Executive  Order  13132 

Federalism  (64  FR  4325S.  August  tO. 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federalism  and  12875. 
Enhancing  the  IntergovemmentaJ 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  Slate  and  local  officials 
in  the  development  of  regiUatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. '  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  action  will  not  have 
substantial  direct  effects  on  the  Slates, 
on  the  relationship  between  the  national 
govermneni  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  does  not 
affect  state  enforceability,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 


the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  1 3084 
requires  EPA  to  provide  lo  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  govenunents,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representadves  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUly  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  lo  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govenunental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  EPA's  disapproval  of 


the  state  request  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  (he 
slate  submittal  does  not  affect  stale- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SlPs  on  such 
grounds.  Uruon  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  armual  costs  to 
State,  local,  or  tribal  govenmients  in  the 
aggregate:  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory' 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
disapproval  action  being  proposed  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
lo  the  private  sector.  This  proposed 
disapproval  would  not  change  existing 
requirements  under  State  or  local  law. 
and  would  include  no  Federal  mandate. 
If  EPA  were  to  disapprove  the  State  SIP 
submittal,  pre-existing  requirements 
would  remain  in  place  and  Slate 
enforceability  of  the  submittal  would  be 
unaffected.  The  action  would  impose  no 
new  requirements.  Accordingly,  no 
additional  costs  to  Stale.  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovenunental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-76"lq. 

Dated:  DM»mber  10.  1999 
David  P.  Howekamp, 
.■\cting  Hegional  Administrator.  Begion  tX. 
|FR  Doc.  99-32762  Filed  12-16-99;  8:45  ami 
BiLuNQ  cooe  suo-so-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[Region  II  Docket  No.  NJ41-206,  FRL-6509- 
5] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Motor  Vehicle  Inspection  and 
Maintenance  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  lo  find  that 
the  State  of  New  Jersey  will  have 
implemented  the  enhanced  inspection 
and  maintenance  (l/M)  program  when 
mandatory  testing  begins  on  December 
13, 1999  and  to  reinstate  the  interim 
approval  granted  under  section  348  of 
the  National  Highwav  Systems 
Designation  Act  (NHSDA).  Due  lo  New 
Jersey's  delays  in  starting  the  enhanced 
I/M  program,  EPA  notified  New  Jersey 
by  a  December  12, 1997  letter  that  the 
sanctions  clock  was  started  for  failure  to 
implement  the  enhanced  I/M  program. 
The  offset  sanction  began  in  New  Jersey 
on  June  14. 1999.  The  highway  sanction 
would  begin  six  months  thereafter  if 
New  Jersey  did  not  implement  the 
program.  'This  action  is  proposing  to 
reinstate  the  interim  approval  and  to 
stop  the  sanctions  clock  and  lift  any 
sanctions  applied  in  New  Jersey. 
DATES:  Comments  must  be  received  on 
or  before  January  18,  2000.  and  will  be 
considered  before  taking  final  action. 
ADDRESSES:  All  conunents  should  be 
addressed  to  Raymond  Werner.  Acting 
Branch  Chief.  Air  Programs  Branch. 
Environmental  Protection  Agency.  290 
Broadway.  25th  Floor,  New  York,  New 
York  10007-1866. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 
Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 


New  York  10007-1866  and  New  Jersey 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Planning.  401  East  Slate  .Street,  CN418, 
Trenton.  New  Jersey  08625. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Judy-Ann  Mitchell.  Air  Programs 
Branch.  Environmental  Protection 
Agency.  290  Broadwav.  25lh  Floor.  New 
York.  New  York  10007-1866.  (212)  637- 
4249. 

SUPPLEIUENTARY  INFORMATION: 

I.  Background 

New  Jersey  submitted  changes  to  the 
existing  I/M  program  on  March  27. 1996 
to  satisfy  the  applicable  requirements  of 
both  the  Clean  Air  .\cl  (CAA)  and  the 
National  Highway  System  Designation 
Act  (NHSDA).  On  October  31. 1996  (61 
FR  56172).  EPA  published  a  notice  of 
proposed  conditional  interim  approval 
of  New  Jersey's  enhanced  I/M  program. 
On  May  14.  1997  (62  FR  26401),  EPA 
published  a  final  conditional  interim 
approval  of  New  Jersey's  enhanced  I/M 
program  which  began  the  18-month 
interim  period  under  section  348  of  the 
NHSDA. 

Due  to  New  Jersey's  delays  in  starting 
the  enhanced  I/M  program.  EPA  notified 
New  Jersey  by  a  December  12. 1997 
letter  that  the  sanctions  clock  was 
started  for  failure  to  implement  the 
enhanced  I/M  program,  in  accordance 
with  section  179(a)(4)  of  the  Act.  The 
offset  sanction  began  in  New  Jersey  on 
June  14. 1999.  The  highway  sanction 
would  begin  six  months  thereafter. 

Additionally,  on  November  4. 1998, 
EPA  informed  New  Jersey  that  the 
December  12, 1997  letter  tolled  the 
interim  approval  period  for  the  State. 
Since  approximately  six  months  of  the 
interim  period  had  passed,  the  State 
will  have  the  remaining  12  months  of 
the  interim  approval  period  to 
demonstrate  their  I/M  program's 
effectiveness. 

II.  Proposed  Action 

EPA  i.';  proposing  lo  find  that  the  State 
of  New  lersey  implemented  the 
enhanced  I/M  program  when  mandator>' 
testing  begins  on  December  13,  1999 
and  lo  reinstate  the  interim  approval 
granted  under  section  348  of  the 
NHSDA.  Elsewhere  in  this  Federal 
Register.  EPA  is  announcing  an  interim 
final  determination  that  the  sanctions 
have  been  stayed  and  deferred  because 
the  State  will  have  more  likely  than  not 
started  up  the  approved  I/M  program. 
Implementing  the  program  on  a 
mandatory  basis  cures  the  deficiency 
died  in  the  December  12, 1997  letter. 
EPA  is  now  proposing  to  find  that  the 
deficiency  was  corrected  and  proposing 


lo  make  a  finding  that  the  State  is 
implementing  the  I/M  SIP  and  EP.\  is 
reinstating  the  interim  approval  granted 
under  section  348  of  the  NHSDA.  This 
will  result  in  slopping  ihe  sanctions  that 
were  announced  on  December  12. 1997. 

On  November  19.  1999.  New  Jersey 
notified  EP.A  by  letter  thai  the 
mandator,'  enhanced  I/M  program  will 
be  implemented  on  December  13.  1999 
EPA  has  been  working  closely  with  the 
Slate  during  the  phase-in  period  of  the 
enhanced  I/M  program  and  agrees  that 
the  Stale  will  have  the  program 
implemented  on  December  13.  1999.  If 
conunents  are  received  which  cause 
EPA  to  conclude  that  Ihe  enhanced  l/M 
program  has  not  been  implemented. 
EPA  will  not  proceed  with  the  final 
rulemaking  and  v^ll  withdraw  the 
interim  final  rule  finding  that  the  stale 
has  more  likely  than  not  implemented 
the  program.  In  such  event,  the 
sanctions  will  be  immediately  reinstated 
via  a  letter  and  a  Federal  Register 
notice. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulator^' 
action  from  Executive  Order  12866. 
entitled  "Regulatory  Plaiming  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  hilergovemmenlal 
Partnership).  Executive  Order  13132 
requires  EPA  lo  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  Ihe  development  of  regulalor\' 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  impUcations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  Stales,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  "  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  thai  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  Ihe  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  thai  has  federalism 
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implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  This  proposed  rule  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act. 

Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  130B4 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
a&cts  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 


In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b]  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibifity  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 


requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  beUeves  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  el  seq. 

Dated;  December  7, 1999. 
feanne  M.  Fox, 

Regional  Administrator.  Hegion  2. 
IFR  Doc.  99-32516  Filed  12-16-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[AZ  072-0085;  FRL-6S11-2] 

Approval  and  Promulgation  of 
Maintenance  Plan  and  Designation  of 
Area  For  Air  Quality  Planning 
Purposes  for  Cartxin  Monoxide;  State 
of  Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  reproposing  to 
redesignate  the  Tucson  Air  Planning 
Area  (TAPA)  to  attainment  for  the 
carbon  monoxide  (CO)  National 
Ambient  Air  Quality  Standard  (NAAQS) 
and  to  approve  a  maintenance  plan  that 
will  insure  that  the  area  remains  in 
attainment. 

EPA  originally  proposed  to 
redesignate  the  TAPA  to  attainment  for 
CO  on  luly  22,  1998  (see  63  FR  39258) 
and  is  reproposing  to  provide  the  public 
with  an  opportunity  to  comment  on 
additional  information  submitted  by  the 
Pima  Association  of  Governments  (PAG) 
in  support  of  the  redesignation  and  on 
several  other  new  issues  that  were 
raised  subsequent  to  publication  of  the 
original  proposal. 
DATES:  Written  comments  on  this 
proposal  must  be  postmarked  on  or 
before  January  18.  2000. 
ADDRESSES:  Send  comments  to  Eleanor 
Kaplan.  Air  Planning  Office.  (Air^2). 
United  States  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.  San  Francisco.  CA  94105-3901. 

The  technical  support  document  and 
copies  of  other  dociunents  relevant  to 
this  action  can  be  found  in  the  docket 
for  this  proposal.  The  docket  can  be 
reviewed  or  copied  during  normal 
business  hours  at  the  following 
locations  between  8  a.m.  and  4:30  p.m. 
on  weekdays.  You  may  need  to  pay  a  fee 
for  copying.  US  Environmental 
Protection  Agency,  Region  9,  Air 
Division,  Air  Plamiing  Office,  (AIR-2), 
75  Hawthorne  Street,  San  Francisco, 
California  94105-3901.  (415)  744-1159. 
Pima  County  Department  of 
Environmental  Quality.  1 30  West 
Congress.  Tucson.  Arizona  85701.  (520) 
740-3340. 

Electronic  Availability:  This 
document  is  also  available  as  an 
electronic  file  on  EPA's  Region  9  Web 
Page  at  http://www.epa.gov/region09/ 
air. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Kaplan.  Air  Planning  Office 
(AlR-2).  Air  Division.  US 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  (415)  744- 
1159.  email:  kaplan.eleanoi@epa.gov 
SttPPtEMENTARY  INFORMATION: 

1.  Background 

On  October  6,  1997  Arizona 
submitted  a  request  to  redesignate  the 
CO  Tucson  Air  Planning  Area  (TAPA) 


nonattainment  area  to  attainment  for  the 
NAAQS  and  for  approval  of  a 
maintenance  plan.  EPA  proposed 
approval  of  the  request  and 
maintenance  plan  un  luly  22.  1998  (see 
63  FR  39258)  and  provided  for  a  30-day 
public  comment  period. 

In  its  original  proposal.  EPA  found 
that  the  TAPA  met  all  the  redesignation 
requirements  specified  in  section 
107(d)(3)(E)  of  the  Clean  Air  Act  (CAA), 
namely 

•  The  area  must  have  attained  the 
applicable  NAAQS, 

•  The  area  had  met  all  relevant 
requirements  under  section  110  and  part 
D  of  the  Act, 

•  The  air  quality  improvement  was 
due  to  permanent  and  eniorceable 
emission  reductions,  and 

•  The  area  bad  a  fully  approved 
maintenance  plan  pursuant  to  section 
175Aof  the  Act. 

With  regard  to  the  requirement  for  a 
fully  approved  maintenance  plan,  since 
the  TAPA  had  elected  to  take  advantage 
of  the  Limited  Maintenance  Plan  (LMP) 
option  provided  for  in  EPA  guidance, ' 
EPA  reviewed  the  TAPA  LMP  and 
found  that  the  TAPA  was  eligible  to  use 
that  option  and  that  the  plan  met  the 
requirements  specified  in  the  EPA  LMP 
guidance.  For  a  full  discussion  of  EPA's 
evaluation  of  the  TAPA  redesignation 
request  and  the  maintenance  plan,  the 
reader  is  referred  to  the  original  EPA 
proposal  and  to  the  Technical  Support 
Document  (TSD)  accompanying  that 
proposal  notice  which  may  be  foimd  in 
the  docket. 

EPA  received  one  set  of  comments 
during  the  30-day  comment  period 
provided  under  tbe  original  proposal. 
Those  comments  came  from  the  Arizona 
Center  for  Law  in  the  Public  Interest 
(ACLPI)  in  a  letter  dated  August  21. 
1998.  EPA  considered  all  of  the 
comments  from  ACLPI  and.  when  it 
takes  final  action,  will  reply  in  detail  to 
each  of  them  and  to  any  public 
comments  that  may  be  received  in 
response  to  the  additional  issues 
contained  in  this  reproposal. 

However,  EPA  believed  that 
additional  information  was  required  to 
respond  to  one  of  ACLPI's  comments 


■  MemorsDduiTi  ftntilled  "Limited  Mfiinlnnaiice 
Plan  Opiion  for  Nondaiisifiable  CO  Nonattainment 
Areas,"  from  Inscpi)  W.  Paisie.  Croup  Leader, 
Intuf^ted  Policy  and  Strategies  Group.  Office  of  Air 
Quality  Planning  and  Standards.  LIS  I?PA.  Resetirch 
Thanf^e  Park.  North  Carolina.  Octolier  6.  1395. 


which  questioned  the  eligibilitv  of  the 
TAPA  for  the  LMP  option.  The'LIwlP 
option  rests  on  the  assumption  that 
areas  qualifying  for  the  option  will  not 
experience  so  much  gro\vth  in  the 
maintenance  period  that  a  violation  of 
the  CO  NAAQs  would  result.  ACLPI 
questioned  whether  the  projected 
grovrth  in  the  TAPA  rendered  it 
ineligible  to  use  the  LMP  option.  EPA 
therefore  requested  additional 
information  from  the  PAG  relating  to  CO 
emissions  projections  for  the  area  for  a 
10-year  maintenance  period  extending 
through  2010.  EPA  received  that 
information  in  a  letter  from  PAG  dated 
lime  18, 1999.  The  supplementary 
information  contained  in  that  letter  is 
being  presented  for  public  comment  in 
section  II  of  today's  document  along 
with  additional  issues  that  have  arisen 
since  the  original  proposal. 

PAG  provided  growth  projections  for 
_CO  mobile  source  emissions, 
population,  and  Vehicle  Miles  Traveled 
(VMT).  EPA  considered  the  growth  and 
CO  emissions  projections  provided  by 
the  PAG  and  tbe  summary  of  the  area's 
design  values  over  the  past  few  years 
and  believes  that  the  data,  in 
conjunction  with  the  pre-violation 
action  triggers  and  the  contingency 
measiu^s  provided  for  in  tbe  TAPA 
maintenance  plan,  provide  reasonable 
assurance  that  the  area  will  not  violate 
the  NAAQS  during  the  maintenance 
period.  EPA  is  therefore  reproposing  the 
redesignation  of  the  TAPA  to  attainment 
for  the  CO  NAAQS  and  for  approval  of 
the  maintenance  plan  on  the  grounds 
that  the  area  meets  the  requirements  for 
redesignation  specified  imder  the  Clean 
/Mr  Act  and  that  it  is  qualified  to  utilize 
the  LMP  option. 

n.  New  Issues  For  Public  Comment 

The  issues  described  below  are  being 
presented  for  public  comment  in  this 
reproposal.  EPA  is  not  re-opening  the 
comment  period  for  any  other  issues 
relating  to  the  TAPA  redesignation 
request. 

A.  Additional  Information  Received 
From  PAG 

A  summary  of  the  additional 
information  provided  by  PAG  is 
contained  in  Tables  I  and  0  below.  The 
full  text  of  the  PAG  letter  is  contained 
in  the  TSD  accompanying  this 
document. 
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Year  (population) 


1990 

1995  

1999  (2000) 
2003(2005) 

2010  

2020 


CO  mobile 

emissions 

(tpd)  Ions  per 

day 


444.8 


32S.a 
3ZS.1 
3672 

428.7 


VMT 


15,491,996 
17.915,850 
20,243,419 
22,873.378 
27^86,950 
32,760,961 


Population 


666.880 
766,172 
854,329 
943,795 
1,031,623 
1.206,244 


Table  2.— Ambient  Air  Concentrations— 1990-1998 


Year 

Ambieni  Air 
Concentra- 
tion' 

1990 

6.5 

1991  

1992  

58 

1993  

1994  

1995  

1996  _ 

1997  

- 

6.0 
5.5 
5.9 
5.1 

1998  

40 

2  As  described  in  40  CFR  50.8,  the  national  primary  ambient  air  quality  standard  tor  cartxyi  monoxide  Is  9  parts  per  mWion  (10  mUligrams  per 

cutjic  meter)  (or  an  8-hour  average  corrcentralion  rxDt  to  be  exceeded  more  ttian  once  per  year. 


The  information  in  Table  1  indicates 
that  despite  projected  increases  in 
population  and  VMT  for  the  years  1990 
through  2010,  CO  emissions  drop  from 
444.8  tons  per  day  in  1990  to  367.2  in 
2010  rising  again  to  a  projected  426.7 
tons  per  day  in  2020.  but  still  below  the 
1990  figure.  PAG  also  provided 
information,  shown  in  Table  2,  on 
ambient  air  (^X)  concentrations  for  the 
years  1990  through  1998.  The  figure  for 
ambient  air  CO  concentrations,  or 
design  value,  is  the  highest  of  the 
second  highest  eight-hour 
concentrations  observed  at  any  site  in 
the  area  and  is  the  value  on  which  the 
determination  of  attairunent  or 
nonattainment  is  based.  The  data  here 
indicates  that  the  design  value  for  the 
TAPA  for  1993-1995  was  6.0  or  67%  of 
the  NAAQS  standard  for  CO.  The  design 
value  for  the  years  1996  through  1998 
dropped  to  5.1  or  57%  of  the  NAAQS 
standard. 

EPA  attributes  the  downward  trend  of 
ambient  CXJ  levels  in  the  TAPA  in  spite 
of  the  growth  In  VMT  and  population  to 
several  factors.  Current  control 
measures  are  having  a  positive  effect 
that  exceeds  the  negative  effects  of 
growth.  Those  control  measures  include 
the  Federal  Motor  Vehicle  Control 
program,  the  State's  winter  oxyfuels 


program  and  the  State  Vehicle 
Emissions  inspection  (VKU")  program. 
The  downward  trend  of  CO  mobile 
source  emissions  despite  growth  in 
VMT  and  population  that  has  been 
experienced  in  the  TAPA  is  consistent 
with  what  EPA  has  been  observing  in 
other  areas  of  the  country.  For  example, 
the  Colorado  Springs,  Colorado  area,  a 
moderate  CO  nonattainment  area  that 
was  redesignated  to  attainment  for  CO 
in  August  1999  (64  FR  46279),  provided 
data  showing  a  decrease  in  CO 
emissions  from  264.20  tons  per  day  in 
1993  to  a  projected  173.22  tons  per  day 
in  2010,  despite  a  projected  increase  in 
population  in  the  same  period  from 
434,324  to  481,013  and  a  projected 
increase  in  VMT  from  8,813,543  to 
13,076,951.  Looking  ahead,  other  factors 
that  are  likely  to  contribute  to  the 
downward  trend  of  CO  mobile  source 
emissions  in  the  future  include  the 
National  Low  Emitting  Vehicle  (LEV) 
program  and  the  Tier  2  emissions 
standards  for  new  cars. 

EPA  believes  that  the  following 
comprise  additional  safeguards  against 
the  possibilitv  of  a  violation  of  the  CO 
NAAQS  in  the  TAPA  during  the 
maintenance  period: 

•  The  pre-violatioD  action  triggers 
contained  in  the  TAPA  LMP  which  set 


in  motion  a  process  designed  to  forestall 
a  future  violation  of  the  CO  NAAQS. 

•  The  design  values  for  the  TAPA 
listed  in  Table  II  which  were  at  57%  of 
the  CO  NAAQS  standard  for  the  years 
1996-1998,  provide  an  ample  margin  of 
safety  and  time  to  take  action  in  the 
event  of  a  possible  violation  of  the  CO 
NAAQS  in  the  future. 

In  summary,  based  on  the  information 
contained  in  the  TAPA  redesignation 
request  and  LMP  and  the  additional 
information  provided  by  PAG,  EPA 
finds  that  the  TAPA  qualifies  for  the 
LMP  option  and  meets  the  assumptions 
of  that  option:  (1)  that  an  area  beginning 
the  maintenance  period  at  or  below  85% 
of  exceedance  levels  will  continue  to 
meet  the  standard  for  another  ten  years 
and  (2)  that  it  is  unreasonable  to  expect 
that  an  area  qualifying  for  the  LMP 
option  will  experience  so  much  growth 
in  the  maintenance  period  that  a 
violation  of  the  CO  NAAQS  would 
result. 

B.  Proposed  Approval  of  SIP  Revisions 
Submitted  After  Publication  of  the 
Original  Proposal 

Table  III  below  provides  a  stunmary  of 
the  Arizona  statutes  that  were  amended 
after  the  publication  of  the  original 
redesignation  proposal. 


Table  3 


SIP  revision  date 

Anzona  statutes  involved 

Provisiona 

A.R.S.  49-401  and  49-406  

Revised  these  statutes  to  expand  the  authority  of  ttie  State  and  local 
certified  metropolitan  planning  organizations  to  develop  p4ans  arxj 
to  implement  and  enforce  control  measures  for  maintenance  areas. 

Clarifies  the  applicability  of  control  measures  to  Area  B  (Tucson  Air 
Planning  Area)  following  EPA  approval  of  the  TAPA  as  a  mainte- 
nance area 

ConUnues  ttie  State's  vehicle  emissions  inspection  program  through 
December  31.  2008 

September  1,  1999  ., 

Septemljer  1,  1999  

A.R.S.    41-7%.01    41-2121,    49- 
401.01.49-402.49-404 

A.R.S.     41-300901.     49-541.01. 
49-542.    49-545.    49-557.    49- 
573.41-803.401.01. 

In  the  original  redesignation  proposal 
published  July  22.  1998,  EPA  proposed 
to  approve  Arizona's  request  for 
redesignation  to  attainment  for  the 
TAPA  if,  prior  to  the  final  action,  ADEQ 
submitted  a  SIP  revision  amending 
Arizona  statutes  49-401  and  49.406. 
EP.A  believed  these  amendments  were 
necessary  in  order  to  expand  the 
authority  of  State  and  local  certified 
metropolitan  planning  organizations  to 
develop  plans  and  to  implement  and 
enforce  control  measures  in  attainment 
as  well  as  nonattainment  areas.  Prior  to 
the  amendments,  the  statutes  referred 
only  to  nonattaimnent  areas.  Amend- 
ments to  A.R.S.  49-401  and  49-406 
were  signed  into  law  on  June  2, 1998 
and  were  received  as  SIP  revisions  on 
August  11. 1998. 

Subsequent  to  the  adoption  of 
amendments  to  A.R.S.  49-401  and  49- 
406,  other  sections  of  Arizona  statutes 
were  foimd  that  needed  to  be  revised  to 
ensure  continued  implementation  of 
committed  SIP  control  measures 
following  redesignation.  A  SIP  revision 
received  on  September  9,  1999  contains 
amendments  to  various  Arizona  statutes 
(1)  expanding  the  definition  of  Tucson 
from  a  CO  "non-attaiiunent  area"  to  a 
CO  "nonattainment/maintenance"  area 
and  (2)  amending  various  statutes 
relating  to  the  State's  Vehicle  Emissions 
Inspection  Program  (VEIP)  extending 
the  expiration  date  of  that  program  from 
2001  to  2008. 

With  regard  to  the  VEIP  sunset  dale  of 
2008.  which  is  two  years  short  of  the 
requirement  for  a  ten-year  maintenance 
period,  in  a  letter  to  EPA,  dated  August 
23, 1998,  ADEQ  states  that  Arizona 
Revised  Statutes  41-2955  limits  to  ten 
years  the  existence  of  an  agency  before 
it  undergoes  a  sunset  review  and 
therefore  the  VEIP  has  been  extended 
for  the  maximum  time  allowed  under 
this  statute,  i.e..  ten  years.  The  letter 
supplies  a  recent  history  of  legislative 
changes  to  the  VEIP,  concluding  that 
"The  VEIP  has  consistently  received 
support  for  necessary  program  updates 
from  the  Legislature".  EPA  therefore 
believes  that,  on  the  basis  of  this 


legislative  history,  it  is  reasonable  to 
assume  that  the  program  will  be 
extended  when  it  expires  in  2008.  The 
hill  text  of  the  letter  from  ADEQ  is 
attached  to  the  TSD  accompanying  this 
document  which  is  available  at  the 
addresses  noted  above. 

C.  Proposed  Removal  of  Existing  SIP 
Disapprovals 

EPA  is  proposing  to  remove  the 
Agency's  disapprovals  (56  FR  5459. 
February  11,  1991)  of  the  attainment 
demonstration  and  contingency 
measures  that  were  contained  in  the 
1988  Arizona  CO  SIP  revision  for  Pima 
County.  Those  disapprovals  were  based 
on  the  finding  of  the  Ninth  Circuit  Court 
of  Appeals  on  March  1.  1990  in  Delaney 
V.  EPA.  898  F.2d  687  (9th  Cir.  1990)  that 
the  Arizona  plans  for  Maricopa  and 
Pima  Counties  did  not  fully  comply 
with  the  Clean  Air  Act  as  amended  in 
1977  and  with  EPA  guidance  issued 
pursuant  to  that  law.  See  4  FR  7182 
(January  21. 1981). 

EPA  is  proposing  to  remove  the 
disapproval  of  the  attaiimient 
demonstration  contained  in  the  1988 
Arizona  CO  SIP  on  the  grounds  that  the 
maintenance  demonstration  provided  by 
the  TAPA  in  the  LMP  supplants  that 
attainment  demonstration.  The 
maintenance  demonstration  in  the  LMP 
shows  that  there  has  been  no 
exceedance  of  the  CO  NAAQS  in  the 
TAPA  for  the  years  1993  through  1995. 
In  addition,  data  from  AIRS  indicates 
that  there  has  been  no  exceedance  of  the 
CO  NAAQS  fixim  1995  to  the  present. 
Although  under  the  LMP  option  there  is 
no  requirement  to  project  emissions 
over  the  maintenance  period,  the  TAPA 
maintenance  plan  and  the  additional 
information  provided  by  PAG  show  that 
the  area  has  attained  the  CO  NAAQS 
and  will  continue  at  or  below  the 
standard  for  the  ten-year  maintenance 
period. 

EPA  is  also  proposing  to  remove  the 
disapproval  of  the  contingency 
measures  contained  in  the  1988  Arizona 
CO  SIP  revision  on  the  grounds  that  the 
contingency  provisions  in  the  TAPA 


Limited  Maintenance  Plan  supplant 
those  measures.  The  contingency  plan 
included  in  the  TAPA  maintenance  plan 
identifies  the  measures  which  would  be 
triggered  by  specified  events  and 
provides  a  schedule  and  proi»dure  for 
adoption  and  implementation  of  the 
measures. 

m.  Summary  of  Propoaed  Actions 

A.  New  Proposals 

1.  SIP  Revisions:  EPA  is  proposing  to 
approve  the  following  SIP  revisions 
containing  amendments  to  various 
Arizona  statutes. 

•  SIP  revision  submitted  August  11, 
1998  containing  amendments  to  A.R.S. 
49-401  and  49-406:  These  statutory 
amendments  expand  authorit>'  of  State 
and  local  certified  metropolitan 
planning  organizations  to  develop  plans 
and  to  implement  and  enforce  control 
measures  for  attainment  as  well  as 
maintenance  areas  as  required  bv 
Section  1 10(a)(2)(E)  of  the  CAA.' 

•  SIP  revisions  submitted  to  EPA  on 
September  1.  1999  containing 
amentlments  to  the  following  Arizona 
statutes:  A.R.S.  41-796.01,  41-2121,  49- 
401.01,  49-402-402,  49-404,  49-454, 
and  49-541 .  These  amendments,  which 
were  signed  into  law  on  May  18.  1999 
insure  continued  implementation  of  the 
control  measures  contained  in  these 
statutes  following  redesignation  to 
maintenance. 

•  SIP  revision  submitted  to  EPA  on 
September  1, 1999  containing 
amendments  to  Arizona  Statutes  41- 
3009.01.  49-541.01.  49-542.  49-545, 
49-557.  49-573,  41-803,  and  41-401.01 
relating  to  the  continued 
implementation  of  the  State's  Vehicle 
Emissions  Inspection  Program  (VEIP) 
through  December  31,  2008. 

2.  EPA  is  proposing  to  remove  the 
Agency's  disapprovals  (56  FR  5459. 
February  11. 1991)  of  the  attainment 
demonstration  and  contingency 
measures  that  were  contained  in  the 
1988  Arizona  CO  SIP  revision  for  Pima 
County  on  the  grounds  that  they  have 
been  supplanted  by  the  maintenance 
demonstration  and  contingency  plan 
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contained  in  the  area's  Limited 
Maintenance  Plan. 

B.  Reproposals 

1 .  EPA  is  reproposing  to  approve  the 
TAPA  CO  maintenance  plan  because  it 
meets  the  requirements  set  forth  in 
section  1 75A  of  the  CAA  and  the 
requirements  of  the  LMP  option 
contained  in  EPA  guidance  of  October  6, 
1995. 

2.  EPA  is  reproposing  to  approve  the 
Emissions  Inventory  for  the  base  year 
1994  contained  in  the  LMP  as  meeting 
the  requirements  of  section  172(c)(3)  of 
the  CAA. 

3.  EPA  is  reproposing  to  approve  the 
amendments  to  State  Legislation  A.R.S. 
41-2083.  41-2122  and  41-2125  relating 
to  the  Stale's  oxyfuels  program  in  Area 
B.  the  Tucson  area,  including  standards 
for  liquid  fuels  (A.R.S. 

41-20H.1.  standards  for  oxygenated  fuel, 
volaljlily  exemptions  (A.R.S.  41-2122)  and 
oxygen  content  in  the  sale  of  gasoline  (A.R.S. 
41-2125)  as  control  measures  in  the 
maintenance  plan  to  lie  implemented  in  the 
event  of  probable  or  actual  violation  of  the 
CO  NAAQS  in  the  TAPA.  EPA  is 
simultaneously  reproposing  to  approve  the 
amendments  to  A.R.S.  2083,  2122  and  2125. 
which  were  included  as  part  of  the  LMP 
following  a  public  hearing  on  August  20, 
1997,  as  a  revision  to  the  Arizona  SIP. 

4.  Finally,  EPA  is  reproposing  to 
approve  Arizona's  request  for 
redesignation  to  attainment. 

EPA  is  soUciting  public  comments  on 
the  additional  issues  described  in 
section  II,  "New  Issues  For  Public 
Comment"  of  this  reproposal. 
Comments  on  these  issues  as  well  as  the 
comments  that  were  received  on  the 
original  proposal,  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  federal 
rule  making  procedure  by  submitting 
written  comments  to  the  person  and 
address  listed  in  the  ADDRESSES  section 
at  the  beginning  of  this  document. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866. 
Regulatory  Planning  and  Review. 

B.  Executive  Order  13132 
Federalism  (64  FR  43255.  August  10, 

1999)  revokes  and  replaces  Executive 
Orders  12612,  Federali.-.m  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 


federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant "  as  defined  under  Executive 
Order  12866.  and  (2)  Concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  childreiL 

If  the  regulatory  action  meets  both 
criteria,  the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  1 3(M5  because  it  is  does  not 
involve  decisions  intended  to  mitigate 
enviroiunental  health  or  safety  risks. 


D.  Executive  Order  13084 

Under  Executive  Order  13084. 
Consultation  and  Coordination  with 
Indian  Tribal  Governments.  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  compHes  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summar>'  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significanUy  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantiy  or  uniquely  affect  the 
commtmities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govenunental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  1,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  1  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 


preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory  require- 
ments. Section  203  requires  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
tuder  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subject  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  Matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
Dioxide. 

Authority;  42  U.S.C.  7401  elseq. 

Dated:  Deceml>er  9. 1999. 
David  P.  Howekamp. 
Acting  Regional  Administrator.  Region  IX. 
(PR  Doc.  99-32761  Filed  12-16-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[IN  109-lb;  FRL-6507-61 

Approval  of  Hospital/Medical/ 
Infectious  Waste  Incinerator  State  Plan 
for  Designated  Facilities  and 
Pollutants:  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
Indiana's  State  Plan  for  Hospital/ 
Medical/Infectious  Waste  Incinerators 
(HMIWI).  submitted  on  September  30, 
1999.  The  State  Plan  adopts  and 
implements  our  Emissions  Guidelines 
(EG)  applicable  to  existing  HMIWIs.  The 
approval  means  that  EPA  finds  the  State 
Plan  meets  Clean  Air  Act  (Act) 
requirements.  In  the  final  rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  request  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  approving  the  State's  request  is  set 
forth  in  the  direct  final  rule.  The  direct 
final  rule  will  become  effective  without 
further  notice  unless  EPA  receives 
relevant  adverse  writien  comment  on 
this  action.  Should  the  EPA  receive 
such  comment,  it  will  publish  a  final 
rule  informing  the  public  that  the  direct 
final  rule  will  not  take  effect  and  such 
public  comment  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  If  no 
adverse  written  comments  are  received, 
the  direct  final  rule  will  take  effect  on 
the  date  stated  in  that  document  and  no 
further  activity  will  be  taken  on  this 
proposed  rule.  EPA  does  not  plan  to 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  January  18.  2000. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18I). 
Environmental  Protection  Agencj'. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18I).  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ryan  Bahr.  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18I), 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  353-4366. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  Novemt)er  30.  1999- 
Francis  X.  Lyons, 
Regional  Administrator.  Region  5. 
fFR  Doc.  99-32177  Filed  12-16-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTXM 
AGENCY 

40  CFR  Part  86 

[FRL-S511-4] 

Control  of  Air  Pollution  From  New 
Motor  Vehicles:  Compliance  Programs 
tor  New  Light-Duty  Vehicles  and  Light- 
Duty  Trucks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Extension  of 
public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  extending  the  public 
comment  period  on  the  Ethyl  petition  to 
reconsider  the  CAP  2000  rule.  A  Federal 
Register  notice  requesting  comment  was 
published  on  November  5.  1999  (64  FR 
60401).  The  purpose  of  this  notice  is  to 
extend  the  comment  period  from 
December  20. 1999  to  January  14.  2000. 
to  allow  commenters  additional  time  to 
submit  comments. 

DATES:  EPA  will  accept  comments  until 
January  14.  2000. 

AIX>RESSES:  Comments  should  be 
submitted  in  duplicate  to  the  EPA  Air 
&  Radiation  Docket  #  A-96-50.  Room 
150O-M  (Mail  Code  6102).  401  M  Street 
SW..  Washington.  DC  20460.  Copies  of 
information  relevant  to  this  petition  and 
CAP  2000  are  available  for  inspection  in 
public  docket  A-96-50  at  the  above 
address,  between  the  hours  of  8:00  am 
to  5:30  p.m.  Monday  through  Friday 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Hormes.  Certification  and 
Compliance  Division.  U.S. 
Environmental  Protection  Agency.  2000 
Traverwood.  Ann  Arbor.  MI  48105, 
Phone  (734)  214-4502,  E-mail: 
hormes.linda@epa.gov. 
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Dated:  December  13.  1999. 
NUi^T.  Oge. 

Director.  Office  of  Mobile  Sourt:es. 
IFR  Doc.  99-32757  Filed  12-16-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  243 

[FRL  650»-7] 

RIN  205O-AE66 

Revisions  to  Guidelines  for  the 
Storage  and  Collection  of  Residential, 
Commercial,  and  Institutional  Solid 
Waste 

AGENCY:  Envitonmental  Protection 

Agency. 

ACnOM:  Proposed  rule. 

SUMIURV:  The  Environmental  Protection 
Agency  is  proposing  to  revise 
Guidelines  for  the  Storage  and 
Collection  of  Residential.  Commercial, 
and  Institutional  Solid  Waste  through 
incorporation  by  reference  of  new 
voluntary  consensus  standards  from  the 
.American  National  Standards  Institute 
(ANSI).  We  are  proposing  this  revision 
in  response  to  a  petition  for  rulemaking 
submitted  by  the  Waste  Equipment 
Technology  Association  requesting  the 
Agency  to  update  the  references  to  ANSI 
standards.  This  proposed  revision 
would  assure  that  the  Guidelines 
include  references  to  the  most  current 
national  safety  standards. 

In  the  final  rules  Section  of  today's 
Federal  Register,  we  are  promulgating 
this  amendment  as  a  final  rule  without 
a  prior  proposal  because  we  view  this  as 
a  noncontroversial  action  that 
encourages  the  use  of  voluntary 
consensus  standards.  Thus,  we 
anticipate  no  adverse  comments.  A 
detailed  rationale  for  the  amendment  is 
set  forth  in  the  preamble  to  the 
accompanying  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  we  plan  no 
further  action  regarding  this  proposed 
rule  as  the  accompanying  direct  final 
rule  will  be  effective.  If  we  receive 
relevant  adverse  comments,  we  will 
withdraw  the  final  rule  and  we  will 
address  public  comments  received  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  January 
IB.  2000.  A  relevant  adverse  comment 
will  be  considered  to  be  any  comment 
substantively  criticizing  the  proposal  on 


a  basis  not  already  provided  to  EPA  in 
comment. 

AOOflESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-99-COLF-FFFFF  to:  (1)  If  using 
regular  US  Postal  Service  mail:  RCRA 
Docket  Information  Center.  Office  of 
Solid  Waste  (5305G).  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA.  HQJ.  401  M  Street, 
SW.  Washington.  DC  20460-0002.  or  (2) 
if  using  special  delivery,  such  as 
overnight  express  service:  RCRA  Docket 
Information  Center  (RIC),  Cjystal 
Gateway  One.  1235  Jefferson  Davis 
Highway,  First  Floor.  Arlington.  VA 
22202.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra-docket@epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-99-COLF-FFFFF  and  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street.  SW. 
Washington.  DC  20460-0002. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  hiformation  Center  (RIC), 
located  at  Crystal  Gateway  I.  First  Floor. 
1235  Jefferson  Davis  Highway. 
Arlington.  VA.  The  RIC  is  open  horn  9 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  &om  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  SO.lS/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
"Supplementary  Information"  section 
for  information  on  accessing  them. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Dwight  Hlustick.  Office  of  Solid 
Waste  5306W.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington.  DC  20460-0002.  703  308- 
8647.  hlustick.dwight@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  index 
for  the  supporting  materials  is  available 


on  the  Internet  at  <http://vifvirw.epa.gov/ 
epaoswer/non-hw/muncpl/equip/>. 

The  following  supporting  materials 
are  available  for  viewing  in  the  RCRA 
Information  Center  (RIC): 

Petition  for  Rulemaking — Proposed 
Modification  to  the  Requirements  and 
Recommended  Procedures  for  Solid 
Waste  Collection  Equipment  (40  CFR 
Part  243).  submitted  to  Robert  Deltinger 
and  Larry  Starfield  (US  EPA),  submitted 
from  Waste  Equipment  Technology 
Association,  March  24,  1997. 

Mobile  Refuse  Collection  and 
Compaction  Equipment — Safety 
Requirements,  1992,  American  National 
Standards  bistitute,  ANSI  Z245. 1-1992. 

Stationary  Compactors — Safety 
Requirements.  1997.  American  National 
Standards  histitute,  ANSI  Z245. 2-1997. 

Waste  Containers — Safety 
Requirements,  1994,  American  National 
Standards  Institute,  /VNSI  Z245.30- 
1994. 

Waste  Containers — Compatibility 
Dimensions.  1996,  American  National 
Standards  Institute,  ANSI  Z245.60- 
1996. 

You  can  find  these  materials  at  the 
official  record  for  this  action  will  be 
kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  AIXMESSES  at  the  beginning 
of  this  document. 

EPA  responses  to  comments,  whether 
the  commeats  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

Regulated  Entities.  Entities  potentially 
affected  by  this  action  are  public  or 
private  owners  or  operators  of  solid 
waste  collection  and  transport 
equipment.  Affected  categories  and 
entities  include  the  following. 


Calegoiy 

Examples  of  affected 
entities 

Federal  government  .. 

Agencies  procuring 

waste  services. 

Industry  „ 

Owners  or  operators 

of  solid  waste  col- 

lection services 

Muniopal  and  tribal 

Owners  or  operators 

governments. 

of  solid  waste  col- 

lection semices. 
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This  table  is  a  guide  for  readers  that 
describes  which  entities  are  likely  to  be 
affected  by  this  action.  It  lists  the  types 
of  entities  EPA  is  now  aware  could 
potentially  be  impacted  by  today's 
action.  It  is  possible  that  other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  To  determine  whether  you 
would  be  impacted  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria.  If  you  have 
questions  about  whether  this  action 
applies  to  a  particular  facility,  please 
consult  Mr.  Dwight  Hlustick.  U.  S. 
Environmental  Protection  Agency. 
Office  of  Solid  Waste  (5306W),  401  M 
Street,  SW,  Washington,  DC  20460. 
(703)  308-8647.  HLUS'HCK 
.DW1GHT®EP  AMAIL.EPA.GOV 

Preamble  Outline 

1.  Under  what  authority  is  EPA  proposing 

this  rule? 
H.  What  is  the  background  for  this  proposed 

rule? 
IlL  What  will  this  proposed  rule  do? 
IV,  How  does  this  proposed  rule  comply  with 

applicable  statutes  and  executive  orders? 

A.  Executive  Order  12866  (0MB  Review): 

B.  Regulator)'  Flexibility  Act 

C.  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  ExecuUve  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

F.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  ProtecUon  of 
Children  from  Environmental  Risks  and 
Safety  Risks 

H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Executive  Order  12898:  Environmental 

Justice 
J.  Executive  Order  12088  (Compliance  of 

Federal  Agencies  with  the  Solid  Waste 

Disposal  Act): 

I.  Under  What  Authority  b  EPA 
Proposing  This  Rule? 

The  Agency  is  proposing  these 
guidelines  under  the  authority  of 
Sections  100B(a)(3).  2002(a)(l').  and 
4004(a)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended, 
42  U.S.C.  6907(a)(3),  6912(a)(1).  and 
6944(a). 

n.  What  Is  the  Background  for  This 
Proposed  Rule? 

EPA  promulgated  the  Part  243— 
Guidelines  for  the  Storage  and 
Collection  of  Residential.  Commercial, 
and  Institutional  Solid  Waste  in  1976.  In 
40  CFR  243.202-l(d).  these  guidelines 
referenced  safety  standards  that  had 
been  established  as  consensus 
standards.  The  reference  was  to 
American  National  Standards  Institute 
(ANSI )  standard  Z245.1— Safety 
Standards  for  Refuse  Collection 
Equipment. 


ANSI's  current  policy  is  to  revi^  each 
standard  every  five  years.  This  means 
that  the  safety  standards  referenced  in 
40  CFR  243.202-l(d)  have  been  revised 
since  1976. 

The  original  safety  standard 
referenced  in  the  1976  guideline  has 
been  expanded  in  scope.  In  1976.  ANSI 
Z245.1  covered  the  following  types  of 
collection  equipment: 

(1)  Rear-loading  compaction 
equipment. 

^2)  Side-loading  compaction 
equipment. 

(3)  Front-loading  compaction 
equipmenL 

(4)  Tilt-framt  equipment. 

(5)  Hoist-type  equipment, 

(6)  Satellite  vehicles. 

(7)  Special  collection  compaction 
equipment,  and 

(8)  Stationary  compaction  equipment. 
Now  Z245.1  has  evolved  into  tbu 

following  series  of  four  separate 
standards. 

(IJ  Z245.1— Mobile  Refuse  Collection 
and  Compaction  Equipment — Safety 
Requirements: 

a.  Front-loading  equipment. 

b.  Rear-loading  equipment, 

c.  Satellite  vehicles 

d.  Side-loading  equipment, 

e.  Tilt-6«me  and  hoist-type 
equipment, 

f.  Mechanized  container  collecting 
vehicles, 

g.  Recycling  vehicles,  and 
h.  Transfer  trailers: 

(2)  Z245.2 — Stationary  Compactors — 
Safety  Requirements; 

(3)'Z245.3 — Waste  Containers— Safety 
Requirements:  and 

(4)  Z245.6 — Waste  Containers — 
Compatibility  Dimensions. 

In  this  notice,  EPA  is  proposing  to 
revise  the  Part  243  guidelines  to 
incorporate  the  above  four  standards. 
Each  type  of  equipment  covered  in  the 
original  guideline  would  still  be  covered 
in  these  proposed  revisions.  In  addition, 
EPA  has  proposed  to  add  voluntan' 
consensus  standards  for  waste 
containers  which  did  not  exist  at  the 
time  of  the  original  rulemaking. 

The  waste  container  standards  were 
added  because  waste  containers  are  an 
integral  part  of  most  waste  collection 
systems. 

The  petitioners  also  requested  that 
balers  be  included  in  this  regulation. 
Although  they  are  ah  important  part  of 
some  waste  collection  systems,  they  are 
not  an  integral  part  of  many  waste 
collection  systems  and  they  were  not 
included  in  the  original  regulation. 
There  may  also  be  some  question 
whether  balers  should  be  considered 
part  of  a  waste  collection  system. 
Therefore.  EPA  is  not  including 


standards  for  balers  in  this  proposed 
rule. 

tn.  What  Does  This  Proposed  Rule  Do? 

Overview  of  This  Proposed  Rule 

This  proposed  rule  would  change 
three  sections:  5S  243.100.  243.200-1. 
and  243.202-1.  The  changes  are  to  be 
made  through  incorporation  by 
reference.  All  of  the  proposed  changes 
are  to  be  made  in  the  "Requirements" 
sections  of  the  guideline. 
"Requirements"  are  minimum  levels  of 
performance  that  solid  waste  collection 
operations  are  required  to  meet.  These 
guidelines  are  mandatory  for  Federal 
agencies  and  recommended  to  State, 
interstate,  regional,  and  local 
governments  for  their  activities. 

Specific  Changes  Proposed 

The  proposed  rule  would  change 
$243,100  paragraphs  |c|  and  (g)  update 
references  to  an  Executive  Order.  The 
current  regulations  refer  to  Executive 
Order  11752.  That  Executive  Order 
would  be  replaced  by  Executive  Order 
12088.  Today's  proposed  rule  would 
change  the  text  to  refer  to  the  new 
Executive  Order  12088. 

The  proposed  changes  to  §243.200-1 
would  add  a  new  paragraph  (e).  The 
new  paragraph  (e)  adds  the  Safety 
Requirements  and  Compatibility 
Dimensions  to  the  Waste  Containers 
requirement  of  the  guidelines.  These 
guidelines  address  requirements  for 
waste  containers  used  for  storage  of 
solid  waste  and  for  materials  that  have 
been  separated  for  the  purpose  of 
recycling. 

■fhe  proposed  change  to  §  243.202-1 
would  update  the  safety  requirements 
for  both  mobile  equipment  and 
stationary  compactors.  The  safety 
requirements  for  mobile  equipment  are 
updated  from  the  1976  standards  to  new- 
standards  finalized  in  1992.  The  safety 
requirements  for  stationary  compactors 
are  updated  from  the  1976  standards  to 
new  standards  finalized  in  1997.  The 
safety  requirements  are  applicable  to 
many  types  of  solid  waste  collection 
vehicles  and  to  stationary  compactors. 

Why  EPA  Wants  To  Make  These 
Proposed  Changes 

We  are  making  these  changes  at  the 
request  of  Waste  Equipment  Technology 
Association  to  modify  the  ANSI 
standards  because  we  believe  the  newer 
standards  have  a  number  of  improved 
safety  provisions.  For  example,  the 
updated  standards  require  the  use  of 
grab  bandies,  riding  steps,  and  slip 
resistant  surfaces  on  loading  platforms. 
Therefore,  we  believe,  that  if  the 
industry  follows  these  new  standards. 
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the  accident  rate  for  solid  waste 
collection  industry  should  be  reduced. 
These  features  should  reduce  risks  both 
to  people  who  collect  solid  waste  as 
well  as  to  the  general  public. 

IV.  How  Does  This  Proposed  Rule 
Comply  With  Applicable  Statutes  and 
Executive  Orders? 

A.  Executive  Order  12866  (0MB  Review) 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulatory 
action  is  signiRcant  and  therefore 
subject  to  OMB  review  and  the  other 
provisions  of  the  Executive  Order.  A 
significant  regulatory  action  is  defined 
by  Executive  Order  i2866  as  one  that 
may:  (1)  Have  an  annual  effect  on  the 
economy  of  S1(K)  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities'.  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  or  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

We  have  determined  that  this 
proposed  rule  would  not  be  a  significant 
regulatory  action  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

S.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
use.  601  et  seq).  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA). 
generally  requires  an  agency  to  prepare, 
and  make  available  for  public  comment, 
a  regulatory  flexibility  analysis  that 
describes  the  impact  of  a  proposed  or 
final  rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
However,  no  regulator>'  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPAs  determination. 

The  effect  of  this  proposed  rule  is  to 
encourage  purchasers  of  waste 


containers  and  solid  waste  collection 
vehicles  to  procure  equipment  that 
meets  current  industry  voluntary 
consensus  standards  for  safety.  This 
proposed  rule  contains 
recommendations,  not  requirements,  to 
State  and  local  govenmients;  therefore, 
it  would  not  impose  new  burdens  on 
small  entities.  Additionally,  it  is  the 
Agency's  understanding  that  all  new 
solid  waste  collection  equipment  meets 
the  current  ANSI  standards.  As  a  result, 
this  proposed  rule  would  not  impose 
new  burdens  on  small  entities. 
Therefore,  pursuant  to  5  U.S.C.  605b,  I 
hereby  certify  that  this  proposed  rule 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  Hence,  this  proposal  does  not 
require  a  regulatory  flexibility  analysis. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRAl,  PubUc 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
regulatory  actions  on  State,  local,  and 
Tribal  governments,  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  alternatives  and  adopt  the 
least  costly,  most  cost  effective  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule.  The  provisions 
of  Section  205  do  not  apply  when  they 
ate  inconsistent  with  applicable  law. 
Moreover,  Section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifv'ing  potentially 
affected  small  govenunents,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  govenunents  on  compliance  with 
the  regulatory  requirements. 

EPA's  analysis  of  compliance  vrith  the 
Unfunded  Mandates  Reform  Act  of  1995 
found  that  this  proposed  rule  imposes 
no  enforceable  duty  on  any  State,  local 
or  tribal  govenunents  or  the  private 
sector.  Thus,  today's  proposed  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA.  States 
are  encouraged  to  participate  in  the 
development  of  voluntary  consensus 
standards  such  as  the  ones  referenced  in 
this  proposed  rule. 

D.  Paperwork  Reduction  Act 
Today's  proposal  is  in  compliance 

with  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  We  found  that  no 
information  is  being  collected  from  the 
States,  Federal  Agencies,  or  industry  for 
the  existing  rule  and  this  proposal 
would  not  require  the  collection  of  any 
additional  information.  Therefore,  we 
do  not  need  to  prepare  an  Information 
Collection  Request  (ICR). 

E.  Executive  Order  13132  (Federalism) 
Exeuctive  Order  13132,  entitled 

"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
acocuntable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "PoUcies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "sustantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
reeidation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB).  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
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a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  Stale  and  local 
officials  havo  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 
This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  is  so 
because  the  Incorporation  of  these 
revised  ANSI  standards  into  the  Part 
243  guidelines  imposes  no  mandate  on 
states  or  local  governments.  Instead,  we 
provide  the  Part  243  guidelines  only  as 
recommendations  for  states,  interstate, 
regional,  and  local  governments.  Part 
243  sets  forth  requirements  only  for 
federal  agencies.  See  40  CFR  section 
431.100(c).  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  lo  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 


regidatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  change  would 
not  significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  The  impact  of  these 
revisions  on  tribal  governments  would 
be  minimal  and  no  different  from  any 
other  governmental  entity  affected. 
These  revisions  do  not  require  any  now 
mandates  for  the  tribes,  but  merely 
update  existing  voluntary  standards. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  130B4 
do  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  E.O.  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
E.O.  13045  because  it  is  not  an 
economically  sigiuficant  rule  as  defined 
by  E.O.  1 2866.  and  because  it  would  not 
affect  decisions  involving  the 
enviroiunenlal  health  or  safety  risks  to 
children. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA).  EPA  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

This  proposed  rule  would  comply 
with  the  requirements  of  the  NTTAA 
because  it  utilizes  voIuntar\'  consensus 
standards  developed  by  the  American 
National  Standards  Institute  (ANSI). 
The  ANSI  is  a  volimtary  consensus 
standards-setting  body  under  the 
NTTAA. 

/.  Executive  Order  12898: 
Environmental  lustice 

Under  Executive  Order  12898. 
"Federal  Actions  to  Address 
Environmental  lustice  in  Minority 


Populations  and  Low-Income 
Populations."  as  well  as  through  EPA's 
April  1995.  "Environmental  lustice 
StratBg\',  OSWER  Environmental  lustice 
Task  Force  Action  Agenda  Report."  and 
National  Enviraimiental  Justice 
Advisory  Council.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  a.ssuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

The  Agenc)'  believes  that  today's 
proposed  rule  change  which  would 
revise  voluntary  consensus  standards 
into  guidelines  for  waste  containers  and 
solid  waste  collection  vehicles  would 
not  have  an  adverse  enviroiunental  or 
economic  impact  on  any  minority  or 
low-income  group,  or  on  any  other  t\'pe 
of  affected  communit\'  since  these 
standards  would  not  significantly  affect 
the  location  of  any  solid  waste 
collection  facility.  These  are  updated 
safety  standards  to  asstu%  minimal 
safety  requirements  for  waste  collection 
equipment. 

/.  Executive  Order  12088 

(Compliance  of  Federal  Agencies  with 
the  Solid  Waste  Disposal  Act) 

Executive  Order  12088  requires  each 
head  of  a  Federal  Agency  lo  comply 
with  standards  issued  under  several 
laws,  including  the  Solid  Waste 
Disposal  Act.  Executive  Order  12088 
revoked  an  older  Executive  Order 
11752.  Part  243  included  two  outdated 
references  to  Executive  Order  1 1 752  at 
§  243.100(c)  and  (g).  Today's  proposed 
rule  would  replace  the  old  references  to 
Executive  Order  11752  with  Executive 
Order  12088 

List  of  Subjects  in  40  CFR  Pari  243 

Enviromnental  protection. 
Government  property.  Incorporation  by 
reference.  Waste  treatment  and  disposal. 

Dated:  December  3,  1999. 
Carol  M.  Browner, 
Adminislralor. 

|FR  Doc  99-32074  Filed  12-16-99:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[OA-272S,  MM  Docket  No.  99-346,  RM- 
9763] 

Digital  Television  Broadcast  Servica; 
Evansvllle,  IN 

AGENCY:  Federal  Conunimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Tri- 
State  Public  Teleplex,  Inc.,  licensee  of 
station  WNIN(TV).  NTSC  Channel  9, 
Evansville,  Indiana,  requesting  the 
substitution  of  DTV  Channel  *  12  for 
station  WNIN(TV)'s  assigned  DTV 
Channel  *54.  DTV  *12  can  be  allotted 
to  Evansville,  Indiana,  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
coordinates  38-01-27  N.  and  87-21-43 
W.  DTV  Channel  *  12  can  be  allotted  to 
Evansville  with  a  power  of  15.0  (kW) 
and  a  height  above  average  terrain 
(HAAT)  177  meters. 
DATES:  Comments  must  be  filed  on  or 
before  January  31,  2000,  and  reply 
comments  on  or  before  February  15, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Todd  D.  Gray,  Dow,  Lohnes 
8t  Albertson,  1200  New  Hampshire 
Avenue,  NW,  Suite  800,  Washington, 
DC  20036  (Counsel  for  Tri-State  Public 
Teleplex,  Inc.). 

FOR  FURTHER  INFORMATION  COMTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-346,  adopted  December  6.  1999,  and 
released  December  8, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street.  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204Cb)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Digital  Television  Broadcasting. 

Federal  Conununications  Commission. 

Barbara  A.  Kreisiiun, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

|FR  Doc.  99-32595  Filed  12-15-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2758,  MM  Docket  No.  99-347.  RM- 
9751,  RM-9761] 

Radio  Broadcasting  Services;  Exmora 
and  Charlton,  VA,  FruiUand,  MD 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  two  inter-related 
petitions.  Be-More  Broadcasting, 
permittee  of  a  new  unconstructed  PM 
station  on  Channel  291B1  at  Exmore. 
VA.  requests  the  reallotment  of  its 
channel  to  Cheriton,  VA,  as  the 
commimity's  first  local  aural  service, 
and  the  modification  of  its  construction 
permit  (BPH-19951109MC)  to  specify 
Cheriton  as  its  community  of  license. 
Great  Scott  Broadcasting,  licensee  of 
Station  WKHI.  Channel  298B,  Exmore. 
VA.  requests  the  substitution  of  Charmel 
298B1  for  Channel  298B.  the 
reallotment  of  the  channel  to  Fniitland. 
MD.  as  the  community's  first  local  aural 
service,  and  the  modification  of  the 
station's  license  to  specify  Fruitland  as 
its  community  of  license.  Chaimel 
291B1  can  be'allotted  to  Cheriton  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
18.7  kilometers  (11.6  miles)  northeast,  at 
coordinates  37-26-25  NL;  75-52-51 
WL,  to  accommodate  Be-More's  desired 
transmitter  site.  Channel  298B1  can  be 
allotted  to  Fruitland  with  a  site 
restriction  of  18  kilometers  (9.9  miles) 
southwest,  at  coordinates  38-1 1-32  NL; 
75-41-58  WL.  to  avoid  a  short-spacing 
to  Station  WRXS,  Chaimel  295A,  Ocean 
City,  MD,  and  Station  WSNJ-FM, 
Channel  299B,  Bridgeton,  N).  A  grant  of 


both  of  these  proposals  would  result  in 
Exmore  having  no  local  aural  service. 

DATES:  Comments  must  be  filed  on  or 
before  January  31,  2000,  and  reply 
comments  on  or  before  February  15, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  A.  Wray  Fitch  III,  Gammon 
&  Grange,  P.C,  8280  Greensboro  Drive, 
7th  Floor,  McLean,  VA  22102-3807 
(Counsel  to  Be-More);  Ross  G. 
Greenberg,  Leventhal,  Senter  &  Lerman, 
P.L.L.C..  Suite  600,  2000  K  Street,  NW, 
Washington,  DC  20006-1809  (Counsel 
to  Great  Scott). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-347,  adopted  December  1, 1999,  and 
released  December  10, 1999.  The  full 
text  of  this  d^nunission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FIX  Reference  Center,  445  12th  Street, 
SW,  Washington.  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatioiu  Commission. 
lohn  A,  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  99-32701  Filed  12-16-99:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-271 1 ;  MM  Docket  No.  97-252; 
RM-9206) 

Radio  Broadcasting  Services; 
Columbia  City,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule:  denial. 

summary:  This  document  denied  a 
proposal  filed  by  Max  Media  requesting 
the  allotment  of  Chaimel  243A  at 
Colimibia  Qty,  Florida,  as  the 
community's  first  local  FM  broadcast 
service.  See  63  FR  2354,  Januan'  15, 
1998.  Based  on  the  information 
submitted  by  Max  Media,  we  do  not 
believe  that  Columbia  City  qualifies  as 
a  community  for  allotment  purposes 
and  therefore  it  would  not  serve  the 
public  interest  to  allot  a  channel  to 
Columbia  City. 

FOR  further  information  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-252, 
adopted  November  24, 1999,  and- 
released  December  7, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  1231  20th 
Street,  NW.,  Washington.  DC.  20036. 
(202)  857-3800.  facsimile  (202)  857- 
3805. 

List  of  Subfects  in  47  CFR  Part  73 

Federal  Communications  Commission. 

John  A.  KaroDsos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  99-32702  Filed  12-16-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2671 :  MM  Docket  No.  99-104:  RM- 

9507] 

Radio  Broadcasting  Services;  Beulah. 
CO 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismisses  a 
petition  for  rule  making  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  FM  Channel  230C3  to 
Beulah,  Colorado,  as  a  first  local  aural 
transmission  service,  for  failure  to 
establish  that  locality  is  a  bona  fide 
community  for  allotment  purposes.  See 
64  FR  17141.  April  8,  1999.  With  this 
action,  this  proceeding  is  terminated. 
FOR  FURTHER  INFORIMTION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Report 
and  Order.  MM  Docket  No.  99-104. 
adopted  November  24. 1999  .  and 
released  December  3.  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
Cy-A2S7).  445  Twelfth  Street.  SW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036.  (202)  857-3800. 

Federal  Communications  Commission. 

loho  A.  Karoufios. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  99-32704  Filed  12-16-99;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[OA  99-2695.  MM  Docket  No.  99-345,  RM- 
9782] 

Radio  Broadcasting  Services;  Minerva, 
NY 

AGENCY:  Federal  Communicatians 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Bible 
Broadcasting  Associates,  seeking  the 
allotment  of  Channel  264A  to  Minerva, 
NY,  as  the  community's  first  local  aural 
service.  Channel  264A  can  be  allotted  to 
Minerva  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  with  a  site 
restriction  of  2.9  kilometers  (1.8  miles) 
northwest,  at  coordmates  43-48-33 
North  Latitude  and  74-00-41  West 
Longitude,  to  avoid  a  short-spacing  to 
Station  WKBE,  Channel  262B1, 
Wanensburg.  New  York,  and  Station 


WWFY,  Chaimel  265A.  Middlebuiy, 
Vermont.  The  allotment  would  be  short- 
spaced  to  Station  CBF-FM.  Channel 
264C1 ,  Montreal.  Quebec.  Canada.  Since 
Minerva  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  by  the 
Canadian  Government  in  the  allotment 
of  Channel  264  A  at  Minerva,  as  a 
specially-negotiated,  short-spaced 
allotment,  must  be  obtained. 
DATES:  Comments  must  be  filed  on  or 
before  January  24,  2000,  and  reply 
comments  on  or  before  February  8, 
2000. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW,  Room 
TW-A325.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jerrold  Miller.  Miller  k 
Miller.  P.C.  P.O.  Box  33003, 
Washington,  DC  20033  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s\Tiopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-345.  adopted  November  24. 1999. 
and  released  December  3.  1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  445  12th  Street, 
SW,  Washington,  DC.  The  complete  te.xt 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Sers'ices. 
hic.  (202)  857-3800. 1231  20th  Street. 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
lohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass. Media  Bureau. 
IFR  Doc.  99-32705  Filed  12-16-99:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2685,  MM  Docket  No.  99-343,  Rl«- 
9750) 

Radio  Broadcasting  Services; 
Elbarton,  Lavonia  and  Pendergrass, 
GA 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  mutually  exclusive 
petition  Sled  by  Radio  Elberton,  Inc.  to 
reallot  Channel  221A  from  Elberton  to 
Lavonia,  GA.  as  the  community's  first 
local  aural  service,  and  the  modification 
of  Station  WWRK-FM's  license 
accordingly,  and  the  application  of 
Waves  of  Mercy  Productions.  Inc.,  for  a 
construction  permit  for  a  new 
noncommercial  educational  station  on 
Channel  220A  at  Pendergrass,  GA. 
which  would  also  be  the  communit)''s 
first  local  aural  service.  Channel  221 A 
can  be  allotted  to  Lavonia  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  12.5  kilometers  (7.8 
miles)  west,  at  coordinates  34-27-26 
NL;  83-14-27  WL,  to  accommodate 
Radio  Elberton's  desired  site.  The 
coordinates  specified  in  the  Waves  of 
Mercy  Productions  application  (BPED- 
19990630MB)  are  34-12-59  NL:  83-38- 
50 

DATES:  Comments  must  be  filed  on  or 
before  lanuary  24.  2000,  and  reply 
comments  on  or  before  February  8, 
2000 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  lohn  M.  Pelkey,  Haley  Bader 
&  Potts  P.L.C.,  4350  North  Fairfax  Drive, 
Suite  900.  Arlington,  VA  22203-1633 
(Counsel  to  Radio  Elberton):  Waves  of 
Mercy  Productions,  Inc..  5319  Amherst 
Way,  Flowery  Branch.  GA  30542 
(Applicant  for  Pendergrass,  GA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPl^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-343,  adopted  November  24, 1999, 
and  released  December  3.  1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
dtiring  normal  business  hours  in  the 


FCC  Reference  Center,  445  12th  Street, 
SW,  Washington,  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.  Washington,  DC  20036 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
.iling  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunissioo. 
lohn  A,  Karousoft. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  99-32706  Filed  12-16-99;  8;45  am) 

BILUNO  COOE  Sn>-01-» 


DEPARTMENT  Of  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(DocliM  No.  NHTSA  99-5063;  Notice  1] 

RIN  2127-AH  83 

Fsdaral  Motor  Vehicle  Safety 
Stattderds;  Interior  Trunit  Releases 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  We  ate  proposing  to  require 

that  all  new  vehicles  with  trunks  come 
equipped  with  a  release  latch  inside  the 
trunk  compartment  beginning  January  1 . 
2001.  Ehuing  the  siunmer  of  1998, 
eleven  children  died  when  they 
inadvertently  trapped  themselves  in  the 
trunk  of  a  car.  This  proposal  is  intended 
to  give  children  and  others  who  find 
themselves  trapped  inside  a  car  trunk  a 
chance  to  get  out  of  the  trunk  alive. 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  February  15,  2000. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 


comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW 
Washington,  DC  20590.  You  may  call 
Docket  Management  at  202-366-9324. 
You  may  visit  the  Docket  from  10:00  am 
to  5:00  pm  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  R.  Kratzke,  Director,  Office  of 
Crash  Avoidance  Standards,  NHTSA, 
400  Seventh  Street,  SW,  Washington  DC 
20590.  Mr.  Kratzke's  telephone  ntmiber 
is  (202)  366-4931  and  his  facsimile 
number  is  (202)  366-4329. 
SUPPLEMENTARY  INFORMATION: 

Previous  Agency  Looks  at  Trunk 
Entrapment 

The  issue  of  motor  vehicle  trunk 
entrapment  was  initially  raised  in  May 
of  1984  when  NHTSA  was  petitioned  by 
Mr.  William  Proehl  to  require  that  every 
new  car  be  equipped  with  a  trunk 
release  lever  that  can  be  easily  operated 
from  inside  a  vehicle's  trunk.  The 
petitioner  listed  various  possible 
circumstances  of  accidental  and 
intentional  entrapment  in  the  trunk  of  a 
vehicle.  The  petitioner  stated  that 
persons  such  as  alarm  and  stereo 
installers,  mechanics,  playful  children, 
pranksters,  and  crime  victims  may  be 
trapped  in  the  trunk.  The  petitioner  also 
believed  that  an  elderly  person  might 
fall  into  the  trunk  and  thereby  become 
entrapped.  Mr.  Proehl  asked  NHTSA  to 
require  an  inside  trunk  release  on  all 
new  cars  to  facilitate  the  release  of  these 
victims. 

After  reviewing  the  petition  and  the 
available  information  in  this  area, 
NHTSA  published  a  notice  of  denial  for 
rulemaking  which  concluded  that  the 
likelihood  of  an  internal  trunk  lever 
ever  being  used  was  remote  (49  FR 
47277;  December  3, 1984).  NHTSA 
stated  in  1984  that  it  was  not  aware  of 
any  data  indicating  that  there  is  much 
likelihood  of  occurrence  of 
unintentional  entrapment  in  a  vehicle's 
tiTink.  NHTSA  s  rationale  for  iu 
conclusion  stated  that  trunk  lids  are 
spring-loaded  in  the  open  position  and. 
therefore,  not  likely  to  close  by 
themselves  with  someone  inside. 
Because  the  lids  are  spring  loaded,  it  is 
difficult  to  close  the  trunk  from  any 
position  except  standing  behind  the 
vehicle  and  pushing  down  on  the  outer 
surface  of  the  trunk  lid.  From  that 
position,  a  person  has  a  full  view  of  the 
trunk  interior.  The  agency  stated  that  it 
believed  it  would  be  extremely  unlikely 
that  a  person  would  accidentally  close 
the  lid  with  someone  inside.  Concerning 
an  elderly  person  falling  into  the  trtmk, 
the  petitioner  suggested  that  entrapment 
could  occur  if  snow  on  the  trunk  closed 
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the  lid  when  the  person  fell.  It  was 
unclear  to  NHTSA  how  the  trunk  would 
entrap  the  person  in  this  circumstance, 
since  it  is  unlikely  that  the  individual 
would  fall  in  such  a  way  that  more  than 
his  or  her  upper  torso  is  inside  the 
trunk.  Again,  in  this  situation,  NHTSA 
stated  its  belief  that  an  internal  trunk 
release  lever  would  not  likely  need  to  be 
used. 

The  1984  notice  stated  that  NHTSA 
was  aware  that  victims  of  crime  or 
pranks  are,  on  occasion,  purposely 
locked  in  the  trunk  of  a  vehicle. 
However,  the  petitioner  did  not  provide 
any  data  supporting  the  benefits  of  an 
internal  release  mechanism  in  these 
circumstances.  The  agency  did  not  and 
still  does  not  know,  for  example,  how 
often  a  victim  of  a  crime  or  prank  who 
is  purposely  locked  in  a  vehicle's  trunk 
might  also  be  secured  so  that  an  internal 
release  mechanism  could  not  be 
operated. 

Between  May  1984  and  July  1998. 
NHTSA  received  approximately  two 
dozen  letters  expressing  concern  about 
trunk  entrapments.  In  no  case  was  data 
provided  to  the  agency  about  the  size  of 
this  safety  problem. 

Events  of  the  Summer  of  1998 

In  June  1998,  the  U.S.  Congress 
directed  NHTSA  to  conduct  a  study  of 
the  benefits  to  the  public  of  a  regulation 
to  require  the  installation  in  a  motor 
vehicle  of  an  Interior  device  to  release 
the  trunk  lid.  NHTSA  was  required  to 
submit  a  report  on  the  results  of  the 
study  to  Congress  by  December  1999. 
Additionally,  during  a  three-week 
period  between  |uly  and  August  of 
1998,  eleven  children  died  in  three 
separate  incidents  when  they  locked 
themselves  in  the  trunk  of  an 
automobile.  These  events  obliged 
NHTSA  to  take  another  look  at  the 
problem  of  trunk  entrapments. 

The -Work  of  the  Expert  Panel  on  Trunk 
Entrapment 

In  September  1998,  NHTSA  began  to 
gather  all  available  information  on  the 
issue  of  trunk  entrapments,  which  is  not 
a  well  defined  problem.  In  general,  it 
appears  that  the  victims  of  trunk 
entrapment  include  two  distinct 
categories:  people  who  are  intentionally 
locked  in  a  motor  vehicle  trunk  by 
criminals  and  people,  nearly  always 
children,  who  inadvertently  lock 
themselves  in  the  trunk.  The  problem 
solution  requires  some  understanding  of 
criminal  and  child  behavior,  the  human 
factors  problem  of  designing  a 
mechanism  that  children  and  others 
will  be  able  to  operate  quickly  when 
fiightened  and  in  the  dark,  and  other 
issues  including  location  and  possible 


power  requirements.  Considering  the 
broad  array  of  issues,  NHTSA  decided 
that  instead  of  having  the  goverruneot 
develop  a  solution  on  its  own,  a  more 
effective  way  of  addressing  and 
understanding  the  issue  would  be  to 
bring  business,  government  and  civic 
leaders,  medical  and  engineering 
researchers  and  a  broad  coalition  of 
concerned  organizations  together  to 
work  to  prevent  trunk  entrapments.  To 
accomplish  this,  NHTSA  decided  to 
convene  an  independent  panel  of 
experts. 

In  November  1998,  NHTSA  asked  Ms. 
Heather  Paul  of  the  National  Safe  Kids 
Campaign  to  chair  an  Expert  Panel  for 
the  purpose  of  developing 
recommendations  and  strategies  by  mid- 
1999  for  addressing  the  issue  of  deaths 
and  injuries  resulting  from  motor 
vehicle  trunk  entrapment.  The  Expert 
Panel  on  Trunk  Entrapment  consisted  of 
representatives  from  various  industries, 
including  vehicle  manufacturers,  law 
enforcement  groups,  experts  in  child 
psychology  and  behavior,  child  safety 
advocates,  the  medical  community, 
other  Federal  government  agencies,  and 
other  interested  parties. 

This  Expert  Panel  met  three  times  in 
Washington,  DC,  in  January,  March,  and 
May  1999.  At  the  first  meeting,  NHTSA 
presented  an  overview  of  the  available 
data  on  the  size  of  the  safety  problem. 
NHTSA's  report  is  available  in  the 
public  docket  in  both  its  original  and 
revised  form  (Docket  No.  NHTSA  1999- 
5063-2  and  5063-3,  respectively).  The 
report  concluded  that  existing  Federal 
databases  had  very  little  information  on 
the  problem  of  trunk  entrapment,  and 
described  our  search  through  data 
collected  by  this  agency,  as  well  as  the 
Consumer  Product  Safety  Commission, 
the  National  Center  for  Health  Statistics, 
and  the  Federal  Bureau  of  Investigation. 
The  available  data  indicated  there  have 
been  21  deaths  in  11  incidents  of 
inadvertent  trunk  entrapment  from  1987 
to  1999. 

Also  at  the  first  meeting,  Janette 
Feimell  of  Trunk  Releases  Urgently 
Needed  Coalition  (TRUNC),  a  non-profit 
group  dedicated  to  improving  trunk 
safety,  made  a  presentation  suggesting 
that  trunk  entrapments  happen  with 
greater  regularity  than  is  generally 
believed.  Ms.  Fennell  said  that,  as  of 
January  1999,  she  had  gathered 
anecdotal  evidence  and  media  reports  of 
more  than  900  cases  of  trunk 
entrapment.  Ms.  Fennell's  presentation 
was  followed  by  a  presentation  by 
Lenore  Terr,  a  child  psychologist.  Ms. 
Terr  explained  that  evidence  suggests 
that  small  children  basically  "shut 
down"  and  passively  wail  for  rescue  in 
situations  like  trunk  entrapment.  Hence, 


she  recommended  that  any  trunk  release 
must  be  ver>'  simple  or  it  will  not  help 
small  children. 

The  ne.xt  presentation  at  the  first 
meeting  was  by  Mr.  Robert  Lange  of 
General  Motors  Corporation  (CM).  Mr. 
Lange  presented  GM's  research  and 
trunk  safety  retrofit  solution  GM's 
interior  release  mechanism  is  a  handle 
that  is  lighted  for  30  minutes  after  the 
trunk  is  closed.  GM's  research  found 
that  most  3  to  6-year  old  children  could 
successfully  use  this  handle  The 
success  rate  increased  dramatically  as 
children  got  older.  However.  Mr.  Lange 
emphasized  that  neither  GM's  handle 
nor  any  other  approach  will  allow  all  3 
to  6-year  old  children  to  get  out  of  a 
trunk  alive.  That  is  why,  according  to 
Mr.  Lange.  GM's  retrofit  switch  requires 
a  deliberate  movement  of  a  switch  to 
latch  the  trunk  closed.  GM  believes  this 
will  prevent  a  significant  portion  of 
inadvertent  trunk  entrapments. 

The  final  presentation  at  the  first 
meeting  was  by  Wa>'ne  Lord,  of  the 
FBI's  National  Center  for  the  Analysis  of 
Violent  Crime.  Mr.  Lord  said  we  learn 
about  criminals  by  studying  their 
reactions  to  certain  situations  or  stimuli 
These  reactions  allow  one  to  predict 
likely  future  behavior  when  confronted 
with  those  situations  or  stimuli.  There 
are  ciurentiy  no  studies  of  which  Mr. 
Lord  is  aware  that  involve  the  behavior 
of  criminals  who  knew  there  was  a 
trunk  release  inside  the  trunk.  Hence, 
there  is  no  scientific  basis  for 
predictions  about  what  criminals  will 
do  if  there  are  inside  trunk  releases 
(either  harm  or  immobilize  victims  or 
ignore  or  forget  about  the  trunk  release). 
Any  prediction  as  to  which  of  these  two 
courses  criminals  will  take  is  just  a 
guess,  and  the  FBI  will  not  do  that. 

At  the  second  meeting  of  the  Expert 
Panel  on  March  9, 1999.  the  first 
presentation  was  by  Dr.  lonathan  Arden. 
a  foretisic  pathologist  and  the  Medical 
Examiner  for  the  District  of  Columbia. 
Dr  Arden  provided  a  detailed  medical 
description  of  asphyxiation  and 
hyperthermia,  the  diagnoses  on  the 
death  certificates  of  the  children  who 
diedjn  the  trunks  of  cars  Dr.  Arden 
suggested  the  preferred  approach  would 
be  to  gel  the  children  out  of  the  trunk 
as  quickly  as  possible.  The  other 
presentation  at  the  second  meeting  was 
by  Lois  Fingerhul  of  the  National  Center 
for  Health  Statistics  (NCHS).  who  gave 
information  about  the  pilot  program 
NHTSA  and  NCHS  have  undertaken  to 
look  at  non-crash  deaths  in  vehicles. 
Ms.  Fingerhul  gave  out  a  copy  of  a 
standard  death  certificate  and  explained 
bow  and  where  the  information  on  the 
cause  of  death  is  coded. 
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The  Expert  Panel  spent  a  significant 
part  of  the  second  meeting  discussing 
possible  paths  for  getting  inside  trunk 
releases  into  vehicles.  The  options 
considered  were; 

1.  Rely  on  voluntary  actions  by 
manufacturers  to  install  inside  trunk 
releases.  The  potential  benefits 
identified  with  this  path  were  that  it 
allows  maximum  freedom  to  develop 
and  install  a  variety  of  different 
solutions  without  imposing  any 
unintended  regulatorv-  obstacles.  The 
potential  negative  implications  of  this 
path  were  that  not  all  manufacturers 
would  necessarily  install  inside  trunk 
releases  on  all  their  vehicles. 

2.  NHTSA  Establishes  a  Requirement 
for  Vehicles  to  be  Equipped  with  Inside 
Trunk  Releases  without  any 
Performance  Requirements.  The 
potential  benefit  of  this  path  is  that  it 
allows  manufacturers  maximum 
freedom  to  experiment  with  different 
designs  of  inside  triink  releases,  while 
assuring  that  all  vehicles  with  trunks 
will  have  an  inside  trunk  release.  The 
potential  negative  implications  of  this 
path  were  that,  absent  performance 
requirements,  the  goals  of  the 
requirement  might  not  be  fulfilled. 
Manufacturers  might  choose  ineffective 
inside  trunk  releases  that  would  fully 
comply  with  such  a  standard. 

3.  ^mTSA  Establishes  a  Detailed 
Performance  Requirement  for  Inside 
Trui\k  Releases.  The  potential  benefit  of 
this  path  is  that  it  establishes  clear 
guidance  as  to  what  performance  is 
expected  from  inside  trunk  releases.  The 
potential  negative  of  this  path  is  the 
amount  of  time  it  would  take  to  conduct 
research  to  determine  what  performance 
requirements  should  be  established.  In 
addition,  detailed  performance 
requirements  can  pose  obstacles  to  new 
technologies  not  available  at  the  time 
the  performance  requirements  are 
established. 

The  Expert  Panel  did  not  decide  on 
any  one  of  these  three  options  at  its 
second  meeting,  but  there  was 
significant  discussion  of  each  of  these 
courses  of  action.  The  Panel  decided  to 
wait  to  make  any  recommendation  as  to 
the  approach  it  would  recommend.. 

At  the  third  meeting  of  the  Expert 
Panel  on  May  3. 1999.  Mr.  Michael 
Stando  of  Ford  Motor  Company  gave  a 
presentation  about  the  inside  trunk 
release  that  will  be  original  equipment 
on  ALL  of  its  model  year  2000  cars.  This 
decision  by  Ford  affects  1.8  million  cars 
and  three  latch  suppliers.  Mr.  Stando 
said  that  Ford  generated  22  different 
potential  approaches.  Ford  consulted  a 
psychologist  specializing  in  child 
behavior.  The  psychologist  said  that  the 
most  natural  response  for  children  18 


months  to  4  years  old  to  an  object  that 
interests  them  is  to  grasp  the  object  and 
pull  it  toward  themselves,  to  put  it  in 
their  mouth  if  they  are  younger  and  to 
visually  examine  it  more  closely  if  they 
are  older.  Mr.  Stando  stated  that  Ford 
human  factors  specialists  then  tested 
their  symbol  and  symbol/handle 
recognition  on  27  children  between  the 
ages  of  three  and  five.  18  of  the  27 
children  achieved  at  least  pariial 
symbol/handle  recognition.  Ford's 
inside  trunk  release  is  cable-operated 
with  a  T-shaped  handle.  The  handle  is 
sized  for  a  child's  hand  and  made  of 
polypropylene,  like  many  food 
containers.  Mr.  Stando  said  that  the 
handle  has  a  phosphorescent  "glow-in- 
the-dark"  additive,  so  it  needs  no 
electrical  power.  The  handle  is  quick- 
charging — it  needs  only  10  seconds  of 
garage  light  to  glow  visibly  inside  the 
closed  trunk.  "Hie  glow  was  said  to  be 
very  long-lasting  (up  to  8  hours  when 
fully  charged).  The  handle  operates  with 
a  pull  motion.  It  is  low  effort  and 
requires  only  one  inch  of  travel,  factors 
designed  to  make  the  trunk  release 
system  child-friendly,  according  to  Mr. 
Stando.  In  addition,  this  mechanism  can 
be  retrofitted  on  Ford  cars  from  one  to 
five  model  years  back.  Mr.  Stando 
announced  that  Ford  wiU  make  this 
release  available  as  a  retrofit  option  for 
these  older  vehicles. 

As  a  result  of  the  information  and 
discussions  at  these  three  meetings,  the 
Expert  Panel  announced  a  series  of 
recommendations  on  June  8. 1999.  One 
of  these  reconunendations  was  that 
"[ajU  automobile  manufacturers  should 
design  and  install  trunk  safety  features, 
including  internal  trunk  release 
mechanisms,  into  all  new  vehicles  by 
January  1.  2001."  Another 
recommendation  was  that  NHTSA 
"should  issue  a  standard  requiring 
vehicles  to  be  equipped  with  internal 
trimk  release  mechanisms.  The  standard 
should  hold  the  automobile  industry 
accountable  for  taking  action,  yet  allow 
manufacturers  the  freedom  to  determine 
optimal  design  solutions.  Manufacturers 
are  urged  to  pursue  voluntary  action 
rather  than  waiting  for  NHTSA's 
rulemaking."  Interested  people  can  read 
all  of  the  Expert  Panels 
recommendations  in  the  docket  at 
NHTSA-99-5063-4.  This  proposal 
follows  up  on  those  recommendations. 

NHTSA's  Proposal  for  Original 
Equipment  Inside  Trunk  Releases 

Safety  Need  and  Efficacy  of 
Countermeasures 

In  the  agency's  previous  look  at  inside 
trunk  releases  in  1984.  we  stated  that  we 
knew  of  no  data  about  the  size  of  the 


safety  problem  or  the  likely 
effectiveness  of  an  internal  trunk  release 
at  addressing  thai  problem.  Wc  now 
have  a  report  by  the  Centers  for  Disease 
Control  in  December  1998  that 
documented  19  cases  of  children  ages  6 
or  younger  that  died  in  car  trunks  from 
1987  to  1998.  The  cause  of  death  in  all 
cases  was  either  hyperthermia  ("heat 
stroke")  or  hyperthermia  plus 
asphyxiation. 

We  acknowledge  that  this  problem  is 
not  the  largest  motor  vehicle  .safety 
issue,  not  even  for  children  ages  6  or 
younger.  However,  we  do  not  believe 
that  just  because  a  problem  is  relatively 
small.  tMHTSA  should  do  nothing  to 
address  it.  The  entire  subject  of 
preventing  injury  and  death  from  motor 
vehicles  in  something  other  than  on- 
road  crashes  is  one  that  is  often  given 
short  shrift  because  it  is  so  hard  to 
dociunent  the  size  of  the  problem.  There 
are  no  reliable  Federal  data  sources  that 
track  non-crash  injuries.  Nevertheless. 
NHTSA  is  specifically  charged  by  law 
with  protecting  the  public  against 
unreasonable  risks  in  non-crash 
situations,  as  well  as  crash  situations. 
Since  more  than  40.000  people  die  each 
year  horn  motor  vehicle  crashes,  we  as 
an  agency  have  rightly  focused  our 
resources  and  efforts  on  crash-related 
situations.  However,  if  the  safety  risks 
from  a  non-crash  situation  can  be 
quantified,  as  this  has  been  by  the 
Centers  for  Disease  Control  report  and 
the  work  of  the  Expert  Panel.  NHTSA 
must  then  consider  whether  those  safety 
risks  can  be  effectively  addressed  by  a 
means  whose  costs  are  reasonably 
related  to  the  expected  benefits. 

With  respect  to  the  likely  efficacy  of 
internal  trunk  releases,  we  now  have 
data  from  General  Motors  and  Ford  that 
indicates  many,  but  not  all,  children 
from  ages  three  to  six  will  be  able  to  use 
those  manufacturers'  designs  for 
internal  trunk  releases  to  escape  from 
locked  tnmks.  Ford  is  voluntarily 
equipping  all  of  its  model  year  2000 
vehicles  that  have  tnmks  with  these 
internal  trunk  releases.  We  interpret  this 
as  a  conclusion  by  that  company  that 
the  cost  of  its  internal  trunk  release 
design  is  reasonable  in  relation  to  the 
safety  problem. 

Based  on  this  information  on  the  size 
of  the  problem  and  the  efficacy  of  likely 
coimtermeasures.  which  has  become 
available  since  we  last  considered 
mandating  internal  trunk  releases, 
NHTSA  now  concludes  that  this  safety 
problem  appears  to  be  one  that  it  would 
be  appropriate  to  address  with  a  Federal 
motor  vehicle  safety  standard.  The  next 
issue  we  must  address  is  what 
requirements  we  should  propose  for  this 
new  standard. 
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Proposed  Requirements 

The  Expert  Panel  spent  quite  a  bit  of 
time  discussing  how  detailed  the 
performance  requirements  for  interior 
trunk  releases  should  be.  The  agency 
has  a  variety  of  approaches  for  dealing 
with  potential  safely  features.  At  one 
end  of  the  spectrum,  some  safety 
features  are  installed  voluntarily  by 
manufacturers  with  no  Federal  motor 
vehicle  safety  standard  requirement  to 
do  so.  One  current  example  of  this  is 
Antilock  Brake  Systems  on  passenger 
cars  and  light  trucks.  This  voluntary 
approach  allows  manufacturers  to 
choose  whether  to  put  the  safety  feature 
on  their  vehicles  and  the  performance 
characteristics  of  the  design  of  the  safety 
feature  they  will  install.  One  advantage 
of  this  approach  is  it  gets  the  safety 
feature  on  vehicles  more  quickly,  since 
there  is  no  need  to  wait  for  action  by 
NHTSA.  However,  a  substantial 
disadvantage  of  this  approach  is  that  the 
safety  feature  is  not  usually  installed  on 
every  vehicle. 

At  the  other  end  of  the  spectrum  is 
when  NHTSA  requires  a  safety  feature 
by  issuing  a  Federal  motor  vehicle 
safety  standard  that  requires  the 
equipment  and  specifies  necessary 
performance  levels  for  the  equipment. 
One  current  example  of  this  is  frontal 
air  bags  in  cars  and  light  trucks.  This 
approach  assures  that  the  safety  feature 
will  be  installed  on  every  new  car  and 
light  truck  and  that  the  performance 
will  achieve  levels  that  are  determined 
to  be  the  minimum  acceptable  for 
protection  of  the  public.  However,  this 
approach  takes  the  most  time  to  get 
implemented.  It  is  especially  difficult  in 
an  area  like  interior  trunk  releases, 
where  there  is  little  existing  research. 
NHTSA  would  have  to  first  conduct  its 
own  research  in  this  area.  This  would 
likely  take  two  years  or  more.  We  would 
then  have  to  initiate  the  rulemaking 
process.  Our  rulemaking  on  average 
takes  18  to  24  months  to  produce  a  final 
rule.  We  would  have  to  allow  some 
leadtime  for  manufacturers  to  install 
internal  trunk  releases  in  their  vehicles. 
Hence,  a  detailed  performance  standard 
would  take  four  to  five  years  to  get 
internal  trunk  releases  in  vehicles. 

The  question  then  is  whether  we  can 
find  some  middle  ground  between 
allowing  manufacturers  to  decide  if  and 
when  they  will  install  interior  trunk 
releases  in  their  vehicles  and  waiting 
five  years  for  a  detailed  performance 
standard.  The  Expert  Panel  believed  it 
found  such  a  middle  ground  and 
recommended  that  NHTSA  adopt  a 
general  equipment  requirement  for 
interior  trunk  releases,  without 
specifying  detailed  performance 


requirements.  This  approach  ensures 
that  every  new  car  and  light  truck  will 
be  equipped  with  an  interior  trunk 
release,  while  allowing  vehicle 
manufacturers  substantial  flexibility  to 
determine  the  optimal  solutions  for 
their  vehicles. 

NHTSA  has  successfully  used  this 
approach  in  Federal  Motor  Vehicle 
Safety  Standard  No.  113.  Hood  Latch 
System  (49  CFR  §571.113).  That 
standard  simply  requires  thai  a  front 
opening  hood  must  have  a  second  latch 
position.  No  details  of  the  latch's 
performance  are  specified.  This  simple 
standard  obliged  manufacturers  to  put  a 
second  latch  position  on  the  hoods  of  all 
their  vehicles.  If  needed,  the  agency 
could  have  revisited  this  standard  to 
add  more  detailed  performance 
requirements.  However,  the  safety 
problem  of  hoods  flying  open  while  the 
vehicle  was  in  motion  and  obstructing 
the  driver's  vision  was  effectively 
addressed  by  this  general  equipment 
requirement. 

We  agree  with  the  Expert  Panel's 
recommendation.  With  respect  to 
interior  trunk  releases.  NHTSA  wants  to 
allow  manufacturers  the  freedom  to 
determine  optimal  design  solutions  for 
their  vehicles,  while  assuring  the  public 
that  all  new  vehicles  with  trunks  will 
have  an  interior  trunk  release  as  soon  as 
practicable.  A  general  equipment 
standard  achieves  this. 

However,  this  proposed  standard 
includes  an  additional  requirement  for 
interior  trunk  releases.  The  internal 
trunk  release  must  include  a  feature  that 
allows  it  to  be  easily  seen  inside  the 
closed  trunk.  It  is  very  dark  inside  a 
closed  tnmk.  One  cannot  expect  victims 
of  trunk  entrapment,  especially  small 
children,  to  grope  around  in  hopes  of 
locating  the  internal  trunk  release.  GM 
will  address  this  issue  by  lighting  its 
release  handle,  while  Ford  has  chosen  a 
phosphorescent  release  mechanism. 
Either  of  these  approaches  is  acceptable, 
as  are  any  other  approaches  that  assure 
victims  trapped  inside  a  trunk  will  be 
able  to  quickly  locate  the  release 
mechanism. 

Although  this  proposed  standard  does 
not  explicitly  require  it,  NHTSA  notes 
that  the  Expert  Panel  recommended  that 
manufacturers  should  base  their  designs 
for  internal  trunk  releases  upon  the 
cognitive  and  physical  abilities  of  young 
children.  In  other  words,  the  Expert 
Panel  was  advising  other  manufacturers 
to  do  what  General  Motors  and  Ford 
have  done — take  the  time  to  understand 
the  abilities  of  young  children  and  tailor 
the  designs  to  those  abilities.  The  Expert 
Panel  reasoned  that  an  internal  trunk 
release  mechanism  that  is  designed  to 
be  operated  by  small  children  will  also 


work  well  for  adults.  The  opposite 
would  not  necessarily  be  true — that  is. 
an  internal  trunk  release  mechanism 
designed  to  be  operated  by  adults  might 
not  work  for  small  children. 

Scope  of  Proposal 

This  proposal  would  apply  to  all  new 
vehicles  with  "trunk  lids."  NHTSA  has 
long  defined  a  "trunk  lid"  in  Standard 
No.  206  as  "a  movable  body  panel  thai 
provides  access  from  outside  the  vehicle 
to  a  space  wholly  partitioned  from  the 
occupant  compartment  by  a 
permanently  attached  partition  or  a 
fixed  or  fold-down  seat  back."  We  are 
now  proposing  that  all  vehicles  with 
"trunk  lids  "  must  have  a  release  inside 
the  trunk  compartment. 

The  effect  of  this  definition  is  that  the 
requirement  for  an  internal  release 
would  not  apply  to  vehicles  that  do  not 
typically  have  trunk  lids,  like  hatchback 
cars,  station  wagons,  pickup  trucks, 
sport  utility  vehicles,  and  vans. 
Although  these  vehicles  sometimes  have 
a  package  shelf  behind  the  rear  seat  thai 
covers  a  concealed  cargo  area,  the 
package  shelf  is  not  fixed.  If  anyone 
were  trapped  in  that  area,  they  could 
readily  lift  the  package  shelf  and  escape. 

Commenters  are  asked  to  specifically 
address  the  proposed  definition  for  a 
trunk  lid  and  state  whether  Ihey  believe 
it  is  acceptable  for  the  purposes  of  this 
new  standard.  If  the  cnmmenter  believes 
the  proposed  defiinition  is  unclear  in 
some  cases,  we  ask  the  commenter  to 
provide  specific  examples  of  vehicles 
where  Ihey  are  unsure  whether  there  is 
a  trunk  lid. 

Consideration  of  Exclusions  for  Small 
Trunks  or  Vehicles  Made  by  Small 
Manufacturers 

During  the  Expert  Panel  meetings,  an 
issue  was  raised  as  to  whether  vehicles 
with  small  trunks  should  be  excluded 
from  the  requirement  for  an  interior 
tnmk  release.  The  reason  suggested  was 
that  some  trunks  are  so  small  it  would 
be  physically  impossible  for  a  person  to 
fit  inside  them.  NHTSA  has  decided  not 
to  propose  such  an  exemption.  While 
there  certainly  are  vehicles,  especially 
two-seaters  and  sports  cars,  with  very 
small  trunks,  the  agenq,'  is  not  aware  of 
any  trunk  that  is  so  small  a  3-year'old 
child  could  not  get  inside.  However,  the 
agenc>'  specifically  asks  commenters  to 
address  this  tentative  conclusion.  If 
there  are  vehicle  trunks  that  are  so  small 
even  a  3-year-old  child  could  not  fit 
inside.  NHTSA  asks  the  commenter  to 
give  the  dimensions  of  the  trunk 
compartment  and  a  suggested  method 
for  measuring  a  trunk  compartment  lo 
see  if  it  is  so  small  the  commenter 
believes  it  should  be  excluded  from  the 
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internal  trunk  release  requirement.  In 
fonnulatiiig  the  final  rule  on  this 
subject.  NHTSA  will  consider  the 
information  in  the  comments  and 
elsewhere  as  we  re-examine  our 
tentative  decision  to  make  even  small 
trunks  subject  to  this  internal  release 
requirement. 

A  variant  on  this  request  was  that 
vehicles  made  by  small  manufacturers. 
I.e..  a  company  that  makes  no  more  than 
a  few  thousand  vehicles  each  year,  be 
excluded  from  the  requirement  for  an 
internal  trunk  release.  NHTSA 
understands  that  these  small 
manufacturers  have  much  lesser 
resources  than  manu&cturers  like  Ford 
or  General  Motors.  In  recognition  of 
this,  we  have  occasionally  allowed 
small  manufacturers  more  time  to 
comply  with  requirements  that  require 
intensive  engineering  than  is  allowed 
for  larger  manufacturers.  However,  we 
do  not  believe  it  is  necessary  or 
appropriate  to  do  that  with  respect  to 
internal  trunk  releases.  The  agency  does 
not  believe  that  designing  and  installing 
an  internal  trunk  release  presents  the 
same  kind  of  engineering  challenge  that 
advanced  occupant  protection  systems 
do.  The  approaches  taken  by  Ford  and 
General  Motors  for  internal  trunk 
releases  are  publicly  available.  Thus,  we 
are  not  proposing  to  exclude  low 
volume  manufacturers  from  the  internal 
trunk  release  standard. 

Leadtime 

Again,  all  vehicle  manufacturers,  not 
just  low  volume  ones,  can  study  the 
approaches  Ford  and  General  Motors 
have  taken  for  internal  trunk  releases. 
Hence,  no  lengthy  leadtime  appears 
necessary  before  implementing  a 
requirement  for  internal  trunk  releases. 

The  Expert  Panel  was  considering  a 
recommendation  that  all  manufacturers 
should  design  and  install  trunk  safety 
features,  including  internal  trunk 
release  mechanisms,  into  all  new 
vehicles  by  September  1 ,  2000,  which 
would  coincide  with  the  start  of  the 
2001  model  year.  However, 
representatives  of  vehicle  manufacturers 
stated  that,  while  they  could  meet  that 
date,  a  few  more  months  would  allow 
them  to  ensure  their  internal  trunk 
release  mechanisms  were  more 
effective.  Those  representatives  asked 
that  the  date  be  postponed  four  months, 
to  |anuar>'  1 .  2001 .  and  the  Expert  Panel 
adopted  the  )anuary  1,  2001  date  in  its 
final  recommendations.  We  are 
proposing  the  same  January  1,  2001  date 
in  this  notice. 


Organiiation  Within  Federal  Motor 
Vehicle  Safety  Standards 

NHTSA  has  typically  organized  its 
safety  standards  so  that  the  100  series  of 
standards  represents  the  crash 
avoidance  standards  (those  designed  to 
reduce  the  likelihood  of  being  in  a 
crash),  the  200  series  of  standards 
represents  the  crashworthiness 
standards  (those  designed  to  protect  the 
occupant  in  the  event  of  a  crash),  and 
the  300  series  of  standards  represents 
the  post-crash  fire  standards  (those 
designed  to  minimize  the  likelihood  of 
a  fire  after  a  crash).  A  standard  for  an 
internal  trunk  release  doesn't  fit  into 
any  of  these  categories  because  there  is 
no  crash  associated  with  the  problem  of 
becoming  trapped  inside  a  locked  trunk. 
Therefore,  we  are  proposing  a  new 
series  of  standards,  the  400  series,  that 
will  be  dedicated  to  motor  vehicle 
injury  prevention  in  non-crash  events. 
This  standard  for  internal  trunk  releases 
is  proposed  to  be  Standard  No.  401. 

Rulemaldng  Anatyaes  and  Notices 

a.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  proposed  rulemaking  action  and 
determined  that  it  is  not  significant 
within  the  meaning  of  Executive  Order 
12866  and  not  significant  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures,  information  indicates  that 
an  approach  to  internal  trunk  releases 
such  as  Ford  has  chosen  can  be 
accomplished  for  about  S2.00  per 
vehicle.  There  are  approximately  7 
million  new  vehicles  with  trunks  sold 
each  year  in  the  United  States.  Thus,  if 
this  proposal  were  adopted  as  a  final 
rule,  we  would  anticipate  total  costs  of 
about  $14  million,  well  under  the  SI  00 
million  level  needed  to  classify  a  rule  as 
major.  Accordingly,  the  agency  has  not 
prepared  a  full  preliminary  regulatory 
evaluation  for  this  proposal. 

6.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Public  Law  96-354).  as  amended, 
requires  agencies  to  evaluate  the 
potential  effects  of  their  proposed  and 
final  rules  on  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions.  The  only  parties  affected 
by  this  proposal  will  be  manufacturers 
of  motor  vehicles  with  trunks.  To  the 
extent  that  some  of  those  parties  qualify 
as  small  businesses,  the  costs  associated 
with  this  proposal  are  so  minor  that  no 
significant  impacts  on  small  businesses 
will  result  if  this  proposal  were  adopted 
as  a  final  nUe. 


c.  Executive  Order  12612 

This  proposal  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 
that  this  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

d.  Unfunded  Mandates  Reform  Act 
The  Unfunded  Mandates  Reform  Act 

of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  SlOO 
million  annually.  This  proposal  would 
not  have  any  such  impacts  on  those 
parties.  As  noted  above,  the  agency 
expects  the  costs  associated  with  this 
proposal  to  be  about  S2.00  per  car,  or 
about  $14  million  in  the  aggregate. 

e.  National  Technology  Transfer  and 
Advancement  Act 

This  proposal  is  consistent  with  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (Public  Law 
104-113).  Under  the  Act,  "all  Federal 
agencies  and  departments  shall  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus 
standards  bodies,  using  such  technical 
standards  as  a  means  to  carry  out  policy 
objectives  or  activities  determined  by 
the  agencies  and  departments."  There 
are  no  such  standards  available  at  this 
time.  However,  one  of  the  Expert  Panel's 
recommendations  was  that  the  Society 
of  Automotive  Engineers  (SAE)  should 
begin  work  to  develop  a  recommended 
practice  for  the  design  and  performance 
of  trunk  safety  features,  including 
internal  trunk  release  mechanisms. 
NHTSA  will  consider  any  such  SAE 
recommended  practice  when  it  becomes 
available. 

/.  National  Environmental  Policy  Act 
NHTSA  has  analyzed  this  proposed 
rulemaking  action  for  the  purposes  of 
the  National  Environmental  Policy  Act. 
The  agency  has  determined  that 
adoption  of  this  proposal  in  a  final  rule 
of  this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

g.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposal  does  not  have  any 
retroactive  effect.  Under  section  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
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standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  o.' 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

h.  Paperwork  Reduction  Act 

This  proposal  does  not  have  any 
requirements  that  are  considered  to  be 
information  collection  requirements  as 
defined  by  the  Office  of  Management 
and  Budget  (OMB)  in  5  CFR  Part  1320. 

Submission  of  Ckimments 

How  Can  I  Influence  NHTSA's  Thinking 
on  This  Document? 

In  developing  this  document,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  different  views  on  options  we 
propose,  new  approaches  we  have  not 
considered,  new  data,  how  this 
document  may  affect  you.  or  other 
relevant  information.  We  welcome  your 
views  on  all  aspects  of  this  document. 
Your  comments  will  be  most  effective  if 
you  follow  the  suggestions  below: 

Explain  your  views  and  reasoning  as 
clearly  as  possible. 

•  Provide  solid  technical  and  cost 
data  to  support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Tell  us  which  parts  of  this 
document  you  support,  as  well  as  those 
with  which  you  disagree. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  your  comments  to  specific 
sections  of  this  document,  such  as  the 
units  or  page  numbers  of  the  preamble, 
or  the  regulatory  sections. 

•  Be  sure  to  include  the  name.  date, 
and  docket  number  with  your 
comments. 

How  do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 


established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  AOORESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  htlp://dms. dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  can  I  be  Sure  That  my  Conmients 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
COdrtACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  lo  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 


How  can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  AOORESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  lo  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http.// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/).  tj'pe  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234."  you  would  tj^pe  •1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  Although  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  "pdf ' 
versions  of  the  documents  are  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Plain  Language 

Executive  Order  1 2866  and  the 
President's  memorandum  of  lune  1. 
1998.  require  each  agency  to  write  all 
rules  in  plain  language.  Application  nf 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
imderstand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  document. 
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List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements.  Tires. 

In  consideration  of  the  foregoing. 
NHTSA  proposes  to  amends  49  CFR 
Chapter  V  as  set  forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Autborily:  49  U.S  C.  322.  30111.  30115. 
30166  and  30177;  delegation  of  authority  at 
49  CFR  1.50. 

2.  A  new  section  571.401  would  be 
added  to  Part  571.  to  read  as  follows: 

§  571 .401     Standard  No.  401 :  Internal  trunk 

release. 

51.  Purpose  and  scope.  This  standard 
establishes  the  requirement  for 
providing  a  release  mechanism  inside 
the  trunk  compartment  of  a  motor 
vehicle,  so  that  people  trapped  inside 
the  trunk  will  be  able  to  unlatch  the 
trunk. 

52.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  buses,  and  trucks 
that  have  a  trunk  lid. 

53.  Definitions.  Trunk  lid  means  a 
movable  body  panel  that  provides 
access  from  outside  the  vehicle  to  a 
space  wholly  partitioned  from  the 
occupant  compartment  by  a 
permanently  attached  partition  or  a 
fixed  or  fold-down  seat  back. 

34.  Requirements.  Each  motor  vehicle 
that  has  a  trunk  lid  shall  have  a  release 
mechanism  inside  the  trunk 
compartment  that  unlatches  the  trunk 
lid.  This  internal  trunk  release  must 
include  a  feature,  like  lighting  or 
phosphorescence,  that  allows  it  to  be 
easily  seen  inside  the  closed  trunk. 

Issued  on  December  13. 1999. 
Stephen  R.  Kntzke, 

Acting  Associate  Administrator  for  Safety 
Perfonnance  Standards. 
tFR  Doc.  99-32752  Filed  12-14-99;  3:51  pml 
sa.LMG  cooc  wio-ae-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  990922260-9260-01;  LD, 
0831 99E] 

RIN  064S-AMS4 

Designation  of  the  Cook  Inlet,  Alaska, 
Slock  of  Beluga  Whale  as  Depleted 
Under  the  Marine  Mammal  Protection 
Act  (MMPA)  and  Response  to  Petitions 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule:  request  for 
comments;  extension  of  comment 
period. 

SUMMARY:  On  October  19, 1999.  NMFS 
proposed  to  designate  the  Cook  Inlet 
beluga  whales  as  depleted  under  the 
MMPA.  In  response  to  requests  from  the 
public,  NMFS  is  extending  the  comment 
period  for  30  days. 

DATES:  Comments  and  information  must 
be  received  by  January  19.  2000. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
NMFS.  1315  East- West  Highway.  Silver 
Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Payne,  NOAA/NMFS,  Alaska 
Region,  (907)  586-7235.  or  Brad  Smith, 
NOAA/NMFS,  Alaska  Region, 
Anchorage  Field  Office.  (907)  271-5006. 

SUPPLEMENTARY  INFORMATKM:  On 
October  19, 1999.  NMFS  proposed  to 
designate  the  Cook  Inlet,  Alaska,  stock 
of  beluga  whales  as  depleted  under  the 
MMPA  (64  FR  56298).  Subsequently, 
NMFS  received  several  requests  from 
the  public  to  extend  the  comment 
period  for  an  additional  30  days  to 
allow  the  public  more  time  to  review 
and  comment  on  the  proposed 
designation.  NMFS  agrees  that  an 
additional  30  days  for  public  comments 
is  warranted  and  extends  the  conunent 
period  through  January  19.  2000. 

Dated:  December  13.  1999. 
Andrew  A.  Roeenberg. 
Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  99-32777  Filed  12-16-99;  8:45  ami 
aiLUHo  coce  asio-o-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  622 
p.D.  120699  A] 
RIN  0648-AK96 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fiah 
Fishery  of  the  Gulf  of  Mexico; 
Amendment  1 7 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of 
Amendment  1 7  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico;  request 
for  comments. 

SUMMARY:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  17  to  the  Fishery 
Management  Plan  (FMP)  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico  for 
review,  approval,  and  implementation 
by  NMFS.  Amendment  17  would  extend 
the  conunercial  reef  fish  vessel  permit 
moratorium  for  5  years  to  December  31. 
2005.  The  current  moratorium  is 
scheduled  to  expire  on  December  31, 
2000.  The  purpose  of  the  moratorium  is 
to  provide  a  stable  environment  in  the 
fishery  for  evaluation  and  development 
of  a  more  comprehensive  controlled 
access  system  for  the  entire  commercial 
reef  fish  fishery. 

DATES:  Comments  must  be  received  no 
later  than  5  p.m..  eastern  standard  time, 
on  February  15,  2000  at  the  appropriate 
address  or  fax  number  (See 
ADDRESSES). 

ADDRESSES:  Written  comments  must  be 
mailed  to  the  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  Comments 
may  also  be  sent  via  facsimile  (fax)  to 
727-570-5583.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet. 

Requests  for  copies  of  Amendment  17, 
which  includes  an  envirormiental 
assessment  and  a  regulatory  impact 
review,  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Management  Council, 
3018  U.S.  Highway  301  North,  Suite 
1000,  Tampa,  Florida  33619-2266; 
phone:  813-228-2815;  fax;  813-225- 
7015:  e-mail:  Gulf.Council@noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Bamette.  NMFS.  727-570- 
5305.  fax  727-570-5583,  e-mail 
Michael.Bamette@noaa.gov. 
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SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
Regional  Fishery  Management  Council 
to  submit  a  FMP  or  amendment  to 
NMFS  for  review  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS.  upon  receiving  an 
amendment,  immediately  publish  a 
dociunent  in  the  Federal  Register 
stating  that  the  amendment  is  available 
for  public  review  and  comment. 

Amendment  4  to  the  FMP,  as 
approved  and  implemented  by  NMFS 
on  May  8, 1992,  initiated  the 
moratorium  on  the  issuance  of  new 
commercial  reef  fish  vessel  permits, 
which  was  intended  to  last  for  3  years. 
It  was  subsequently  extended  twice,  the 
second  of  which  was  in  1995  for  a 
duration  of  5  years  terminating  on 
December  31,  2000.  The  Council  and 
NMFS  deemed  the  moratorium 
necessary  to  moderate  short-term  future 
increases  in  fishing  effort  and  to 
stabilize  fishing  mortality  while  the 
Council  considered  a  more 
comprehensive  effort  limitation  program 
for  the  reef  fish  fishery.  During  the 
moratorium,  the  Council  developed  an 
individual  transferable  quota  system  for 
red  snapper.  However,  before  it  was 
implemented.  Congress  prohibited 
individual  fishing  quotas  (IFQs)  imder 
sections  303(d)  and  407  of  the 
Magnuson-Stevens  Act.  The  current 
Congressional  prohibition  of  IFQs  will 
lapse  on  October  1,  2000. 

The  Council  intends  to  evaluate  a 
broad  range  of  controlled  access 
systems,  including  IFQ.  for  the 
commercial  reef  fish  fishery. 
Development  and  implementation  of  a 
comprehensive  controlled  access  system 
is  expected  to  extend  past  the  period  of 
the  current  moratorium.  Without  the 
benefit  of  a  moratorium,  open  access  in 
the  reef  fish  fishery  is  bound  to  increase 
fishing  effori  and  complicate  allocation 
of  fishing  privileges,  thereby  creating  an 
unstable  fishery  environment. 

NMFS  will  consider  comments 
received  by  February  IS,  2000,  whether 
specifically  directed  to  the  amendment 
or  the  proposed  rule,  in  its  decision  to 
approve,  disapprove,  or  partially 
approve  the  amendment.  NMFS  will  not 
consider  comments  received  after  that 
date  in  this  decision.  NMFS  will 
address  all  comments  on  the 
amendment  or  the  proposed  rule 
received  during  their  respective 
comment  periods  in  the  final  rule. 

Authority:  16  U.S.C  1601  el  seq. 


Dated:  December  13, 1999. 
Gary  C  Matlock. 

Director,  Office  (^Sustainable  Fisheries, 
National  Marine  Fisheries  Serrice. 
IFR  Doc.  99-32780  Filed  12-16-99;  8:45  ami 
BIUJNO  cooc  3810-»-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdministratkMi 

SO  CFR  Part  6Se 
p.D.  120999A] 

Wastam  Pacific  Fishery  Management 
Council;  Public  Scoping  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  scoping  meetings; 

request  for  conaments. 

summary:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
convene  public  scoping  meetings  on  its 
draft  Coral  Reef  Ecosystem  Fishery 
Management  Plan  (CREFMP). 
preliminary  draft  Environmental  Impact 
Statement  (PDEIS)  for  the  CREFMP.  and 
associated  documents  for  the  CREFMP. 

The  Council  aimounces  its  intention 
to  prepare  an  envirorunental  impact 
statement  (EIS)  on  the  Federal 
management  of  crustaceans  in  the 
Western  Pacific  Region.  The  scope  of 
the  EIS  analysis  will  include  all 
activities  related  to  the  conduct  of  the 
fisheries  and  will  examine  the  impacts 
of  crustacean  harvest  on,  among  other 
things,  protected  species.  The  Council 
will  hold  public  scoping  meetings  and 
accept  written  comments  to  provide  for 
public  input  into  the  range  of  actions, 
alternatives,  and  impacts  that  the  EIS 
should  consider.  The  Council  will 
continue  scoping  meetings  for  the  EIS 
on  bottomfish  and  seamoimt  groundfish 
fisheries  with  meetings  planned 
throughout  Hawaii. 

The  Council  also  announces  its 
intention  to  develop  an  amendment  to 
the  Fishery  Management  Plan  for 
Pelagic  Species  Fisheries  of  the  Western 
Pacific  Region  (Pelagics  FMP)  which 
will  consider  a  range  of  alternatives  and 
impacts  for  management  of  incidental 
and  directed  catches  of  management 
unit  species  of  sharks,  including 
finning.  The  Council  will  hold  a  series 
of  meetings  to  give  the  public  an 
opportimity  to  comment. 
DATES:  Written  commenlsjvill  be 
accepted  until  January  24.  2000.  Public 
scoping  meetings  will  be  held  from 
December  20. 1999.  to  January  13,  2000. 


See  SUPPLEMENTARY  INFORMATION  for 

specific  dates,  times  and  locations. 
ADDRESSES:  Comments  on  the  Council's 
draft  CREFMP  and  PDEIS.  intent  to 
prepare  EISs  for  crustacean  fisheries, 
scoping  for  crustacean,  bottomfish.  and 
seamoimt  groundfish  fisheries  and 
intent  to  develop  an  amendment  to  the 
pelagics  FMP  concerning  shark  catches 
shoidd  be  sent  to  Kitty  M.  Simonds. 
Executive  Director,  Western  Pacific 
Regional  Fishery  Management  Council, 
1 164  Bishop  St.'.  Suite  1400.  Honolulu, 
HI  96813.  Copies  of  the  draft  CREFMP. 
PDEIS  and  documents  for  the  crustacean 
EIS,  bottomfish  EIS  and  shark 
management  are  available  from  the 
Council  office.  Public  scoping  meetings 
will  be  held  in  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMl).  and  Hawaii. 
See  SUPPLEMENTARY  MFORMATKIN  for 
specific  scoping  meeting  locations  and 
for  special  accommodations. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kitty  M.  Simonds.  Executive  Director. 
Western  Pacific  Fishery  Management 
Council.  808-522-8220. 
SUPPLEMENTARY  INFORMATION: 

A.  A  summary  of  the  Coral  Reef 
Ecosystem  FMP/PDEIS  will  be 
presented  including  the  preferred 
alternatives  identified  by  the  Council  for 
management  action,  as  described  below. 
Comments  will  be  solicited  from  the 
public  on  these  management 
alternatives. 

At  its  101"  meeting,  held  from 
October  18-21,  1999,  the  Council  look 
initial  action  to  approve  the  following 
preferred  alternatives  for  the  FMP; 

1.  Marine  Protected  Areas  (MP As);  (a) 
For  the  imincorporated  atolls;  MP  As 
would  be  zoned  for  limited  take,  subject 
to  a  special  permit  (see  permit 
requirements  below),  to  a  depth  of  50  fin 
around  each  island/atoll,  with 
exceptions  granted  for  personal 
consumption  by  island  residents  and  for 

-fishing  for  species  managed  under 
existing  FMPs. 

(b)  For  the  Northwestern  Hawaiian 
Islands  (NWHI);  the  MPA  would 
include  all  substrate  from  the  shoreline 
to  a  depth  of  50  fm  and  be  zoned  for  no 
lake  from  0-10  fm  and  for  limited  take, 
by  special  permit  only  (see  permit 
requirements  below),  from  10-50  fin. 
with  exceptions  granted  for  fishing  for 
species  managed  under  existing  FMPs. 

(c)  For  Guam's  offshore  southwest 
banks:  This  area  would  be  designated  a 
MPA.  with  the  only  initial  restriction 
being  a  prohibition  on  anchoring  on  the 
banks  by  fishing  vessels  >50  ft.  long. 

2.  Allowable  Gear  and  Methods; 
Allowable  gear  would  be  limited  to 
remotely  operated  vehicles  (ROV)/ 
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submersible,  hand  harvest,  handllne. 
hook-and-line,  rod  and  reel,  spear,  slurp 
gun.  band  net/dip  net,  barrier  net 
(aquarium),  and  surround/purse  net  (for 
akule  and  aku  bait  fishing  only).  The 
use  of  hookah,  and  possession  or  use  of 
any  poisons,  explosives  or  intoxicating 
substances  would  be  prohibited.  Fish 
traps  (fish  defined  generally  to  include 
other  organisms)  would  additionally  be 
allowed  in  appropriate  areas  and  with 
appropriate  conditions  if  permanently 
marked  to  identify  the  owner.  Nets 
would  be  allowed  for  use  in  limited 
applications  permitted  here  and  should 
always  be  tended.  Also,  the  use  of  scuba 
with  spear  should  be  prohibited  at  night 
only. 

3'  Permits  and  Reporting:  Include  in 
the  FMP  two  types  of  permits:  a  general 
permit  for  taxa  harvested  in  non-MPA 
areas,  and  a  special  permit  for  non- 
targeted  taxa  in  all  areas  and  for  targeted 
taxa  in  MP  A  areas: 

(a)  Regular  (General)  permits:  To 
harvest  Coral  Reef  Ecosystem  (CRE) 
Management  Unit  Species/taxa  (MUS) 
within  the  non-MPA  areas,  a  regular 
permit  would  be  required  (subject  to 
standard  eligibility  requirements  such 
as  completed  Federal  application,  vessel 
documentation,  US  citizenship,  etc.). 

(b)  Special  coral  reef  ecosystem 
permit:  The  permit  will  be  issued  on  a 
case-by-case  basis,  by  the  Southwest 
Regional  Administrator  in  consultation 
with  the  Council,  subject  to  specific 
conditions  that  restrict  access. 
Individual  application  and  the  issuance 
of  a  special  individual  permit  will  be 
required  until  the  Council  develops, 
under  the  framework  process,  general 
permits  (based  on  sufficient 
information)  that  can  be  applied  broadly 
to  a  fleet  of  fishers  for  harvest  of 
particular  taxa  or  groups  of  taxa,  harvest 
of  CRE  taxa.  other  than  those  covered  by 
existing  FMPs  (exempt). 

(c)  No  permits  would  be  issued  for  the 
take  of  wild  live  rock  or  live  hexacorals 
(hard  corals):  except  for  small  amounts 
for  brood-stock  for  breeding/ 
aquaculture.  (where  consistent  vrith 
local  laws).  Regulated  culture  of  new 
live  rock  on  labeled  artificial  substrates 
placed  in  the  sea  without  harm  to  wild 
biota  could  be  accommodated  under 
special  permit  conditions. 

(d)  Permits  issued  under  other  FMPs 
would  be  unaffected  by  the  above 
permit  requirements. 

4.  MUS:  The  MUS  would  include 
essentially  all  biota  in  the  ecosystem, 
divided  into  two  groups.  One  group. 
"Harvested  Coral  Reef  Taxa,"  contains 
those  species/taxa  that  are  currently 
harvested  or  are  believed  to  be  subject 
to  immediate  harvest.  For  many  of  these 
taxa,  enough  may  be  known  to  make 


some  reasonable  estimates  about  their 
ability  to  support  harvest.  The  other 
group,  "Non-targeted  Coral  Reef  Taxa," 
includes  those  taxa  for  which  there  is  no 
known  harvest  and,  in  many  cases,  no 
biological  information  to  support 
decisions  about  sustainable  harvest. 

5.  Essential  Fish  Habitat  (EFH) 
requirements: 

(a)  EFH:  Link  MUS  to  specific  habitat 
composites  consistent  with  the  depth  of 
the  ecosystem  to  50  fm  and  to  the  limit 
of  the  exclusive  economic  zone  (EEZ). 

(b)  For  Habitat  Areas  of  Particular 
Concern  (HAPC):  Based  on  the 
established  criteria  for  HAPC 
designation  and  the  list  of  "Harvested    . 
CRE  taxa".  revise  the  list  to  focus/refine 
HAPC  based  on  established  criteria. 
This  list  may  include  existing  protected 
areas/reserves  as  HAPC. 

6.  Overfishing/Maximimi  Sustainable 
Yield  (MSY)  requirements:  Determine 
overfishing  and  MSY  as  follows: 

(a)  For  MUS/taxa  with  a  good  history 
of  harvest,  use  existing  catch  data  and 
other  available  information  to  make  best 
estimates  of  MSY. 

(b)  When  insufficient  catch  data  exist 
from  EEZ  sources,  extrapolate  data  from 
other  similar  areas  where  fishing  has 
occurred. 

(c)  When  no  information  exists, 
estimate  MSY  by  proxy,  state 
assumptions  clearly,  and/or  explain 
why  estimates  caimot  be  made. 

7.  Bycatch  requirement:  Note  that  the 
highly  selective  gear  listed  in  the 
allowable  gear  list  should  minimize 
bycatch.  Other  bycatch  provisions 
should  similarly  follow  those  for 
existing  FMPs. 

8.  Fishing  communities  requirement: 
Approve  the  Scientific  and  Statistical 
Committee's  approach  that  coral  reef 
ecosystem  fishing  communities  be 
defined  based  on  island  areas:  Guam, 
CNMl,  American  Samoa,  and  each  of  the 
major  inhabited  islands  of  Hawaii. 

9.  Fishing  sectors  requirement: 
Employ  standard  data  reporting  systems 
already  developed  for  each  island  area, 
similar  to  those  provisions  for  existing 
FMPs,  with  no  exemption  to  the 
reporting  requirement  for  subsistence 
fishermen. 

10.  Non-regulatory  measures:  Follow 
a  formal  process  to  be  described  in  the 
FMP  regarding  interaction  among  the 
various  FMP  Plan  Teams  to  coordinate 
in  the  monitoring  and  addressing  of 
ecosystem  impacts. 

The  CREFMP,  and  its  associated  EIS, 
will  be  the  Council's  fifth  FMP  for  the 
EEZ  for  all  US  Pacific  Islands.  This  area 
includes  nearly  11.000  km-  (4,000 
square  miles)  of  coral  reefs. 
Development  of  the  FMP  is  timely 
considering  new  mandates  and 


initiatives  such  as  the  April  1999  report 
to  Congress  by  the  Ecosystem  Principles 
Advisory  Panel  on  Ecosystem-Based 
Fishery  Management,  the  President' 
1998  Executive  Order  on  Coral  Reefs 
(E.O.  13089)  and  priorities  of  the  U.S. 
Coral  Reef  Task  Force  and  the  U.S.  Coral 
Reef  initiative,  as  well  as  the  provisions 
of  the  Magnuson  Stevens  Fishery 
Conservation  and  Management  Act, 
including  provisions  of  the  Sustainable 
Fisheries  Act.  The  draft  FMP  describes 
the  importance  of  coral  reef  resources  to 
the  region  and  current  and  potential 
threats  that  warrant  a  management  plan 
at  this  time.  Information  regarding  the 
harvest  of  these  resources  in  the  EEZ  is 
largely  unknown.  Potential  for 
unregulated  harvest  and  bio-prospecting 
for  reef  fish,  live  grouper,  live  rock  and 
coral  exists  throughout  the  region. 
Marine  debris,  largely  &t>m  fishing  gear, 
is  impacting  reefe  in  the  NWHI. 

B.  Scoping  meetings  for  the 
crustacean  EIS  will  held  at  all  locations 
as  Usted  under  the  "Date"  section 
above.  Bottomfish  and  seamount 
groundfish  scoping  meetings  will  be 
held  at  the  Hawaii  locations  only. 
Public  scoping  meetings  on  the 
bottomfish  and  seamount  groundfish 
EIS  were  completed  for  American 
Samoa,  Guam,  and  the  CNMI  in  |uly  and 
August  of  1999. 

A  summary  of  the  current  Federal 
management  system  for  crustaceans, 
bottomfish  and  seamount  groundfish 
will  be  reviewed  during  public  scoping 
hearing.  The  Council  will  hear 
comments  on  the  current  management 
system  and  any  proposed  changes.  A 
principal  objective  of  the  scoping  and 
public  input  process  is  to  identify  a 
reasonable  set  of  management 
alternatives  that,  with  adequate 
analysis,  will  sharply  define  critical 
issues  and  provide  a  clear  basis  for 
choice  among  the  alternatives.  The 
intent  of  the  EIS  is  to  present  an  overall 
picture  of  the  environmental  effects  of 
fishing  as  conducted  under  the  FMPs. 
Rather  than  focusing  narrowly  on  one 
management  action,  the  EIS  will  include 
a  range  of  reasonable  management 
alternatives  and  an  analysis  of  their 
impacts  in  order  to  define  issues  and 
provide  clear  basis  for  choice  among 
options  by  the  public  and  the  Council, 

The  EIS  will  discuss  the  impacts  of 
bottomfish,  seamount  groundfish,  and 
crustacean  harvest  accruing  with 
present  management  regulations  and 
under  a  range  of  representative 
alternative  management  regulations  on 
Western  Pacific  ecosystem  issues.  These 
issues  include:  EFH,  target  and  non- 
target  species  of  fish,  fish  that  are 
discarded,  marine  mammals  [Hawaiian 
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monk  seals  and  cetaceans),  and  other 
protected  species  present  in  the  Western 
Pacific  ecosystem.  In  addition,  the 
environmental  consequences  section 
will  contain  an  analysis  of  socio- 
economic issues  associated  with 
conduct  of  the  fishery  on  the  following 
groups  of  individuals:  (1)  Those  who 
participate  in  harvesting  the  fishery 
resources  and  other  living  marine 
resources,  (2)  those  who  process  and 
market  the  fish  and  fishery  products,  (3) 
those  who  are  involved  in  allied  support 
industries,  (4)  those  who  consume 
fishery  products,  (5)  those  who  rely  on 
living  marine  resources  in  the 
management  area  either  for  subsistence 
needs  or  for  recreational  benefits,  (6) 
those  who  benefit  from  non- 
consumptive  uses  of  living  marine 
resources,  (7)  those  involved  in 
managing  and  monitoring  fisheries,  and 
(8)  fishing  communities. 

C.  At  its  ]01>'  meeting  on  October  18- 
21, 1999,  the  Council  took  initial  action 
to  approve  the  following  preferred 
alternatives  for  incidental  and  directed 
shark  catches  in  and  around  Hawaii's 
EEZ  to  be  implemented  by  an 
amendment  to  the  Pelagics  FMP. 

a.  Establish  a  fleet-wide  quota  of 
50,000  sharks  harvested  by  vessels  with 
a  Hawaii  longline  limited  entry  permit. 
This  limit  would  be  established  as  a 
precautionary  measure  to  prevent 
further  expansion  of  fishing  mortality 
on  shark  stocks  caught  by  the  Hawaii 
longline  fishery. 

b.  Establish  a  framework  mechanism 
which  woiUd  adjust  the  shark  quota 


aimually  based  on  changes  in  catch  per 
unit  effort  or  other  objective  indicators 
of  the  health  of  the  stocks. 

c.  Prohibit  the  use  of  demersal 
longline  to  fish  for  pelagics  in  the  NWHI 
protected  species  zone,  and  within  the 
Main  Hawaiian  Islands  longline  3-75 
nm  closed  area. 

Dates,  Times,  and  Locations 

The  public  scoping  meetings  will  be 
held  on: 

Monday,  December  20, 1999.  from 
3:00-6:00  p.m..  Department  of  Marine 
and  Wildlife  Resources  (DMWR) 
Conference  Room,  AS.  Phone  contact  c/ 
o  DMWR  684-633-4456 

Tuesday,  December  28, 1999,  from 
7:00-9:00  p.m,  Guam  Fishermen's 
Cooperative  Association,  Hagatna,  GU. 
Phone  contact  c/o  Guam  Dept.  of 
Commerce  671-475-0321 

Wednesday.  December  29, 1999,  from 
6:30-8:30  p.m.  Joeten-Kiyu  Public 
Library  Conference  Room,  Saipan, 
CNMI.  Phone  Division  of  Fish  and 
Wildlife  Resources  fDFWR)  670-322- 
9834  for  information: 

Tuesday,  December  28. 1999,  from 
6:00-7:00  p.m..  King  Kamehameha 
Hotel,  Kamakahonu  Ballroom,  Kona,  HI; 

Wednesday,  December  29,1 999,  from 
6:00-7:00  p.m..  College  of  Agriculture. 
Cooperative  Extension  Service 
Conference  Room  A,  875  Komahana  St.. 
Hilo,  HI; 

Tuesday,  January  4, 2000,  from  6:00- 
9:00  p.m.',  Maui  Beach  Hotel,  Maui 
Room,  Kahalui,  Maui,  HI; 


Wednesday,  January  5,  2000,  from 
6:00-9:00  p.m..  Haleiwa  Alii  Beach 
Park,  John  Kalili  Surf  Center,  Oahu,  HI: 

Thursday,  January  6,  2000  from  6:00- 
9:00  p.m.,  Wilcox  Elementary  School. 
Lihue.  Kauai;  Monday.  January  10.  2000 
from  6:00-9:00  p.m.,'Waiai>ae  Public 
Library,  Oahu,  HI; 

Tuesday,  January  11,  2000  from  6:00- 
9:00  p.m.,  Lanai  Airport  Conference 
Room.  Lanai,  HI; 

Wednesday,  January  12,  2000  from 
6:00-9:00  p.m.,  Mitchell  Pauole  Center 
Conference  Room.  Kaunakakai,  Molokai. 
HI  and  Thursday.  January  13.  2000  fitjm 
6:00-9:00  p.m..  Ala  Moana  Hotel. 
Carnation  Room,  Honolulu,  HI.  Phone: 
Council  ofiice-808-522-8220. 

These  meetings  will  be  advertised  in 
the  local  newspapers 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kittv  M.  Simonds. 
808-522-8220  (voice)  or  808-522-8226 
(fax),  at  least  5  days  prior  to  the  meeting 
date. 

Autlurily:  16  IJ.S.C  1801  el  teq. 

Dated:  D«cembei  14. 1999. 
Richard  W.  Surdi, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

(AMS-OO-OI) 

Guidelines  for  AMS  Oversight  of 
Commodity  Research  and  Promotion 
Programs 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Notice;  request  for  comment. 

summary:  The  Department  of 
Agriculture  (USDA)  is  seeking 
comments  on  the  "Guidelines  for  AMS 
Oversight  of  Commodity  Research  and 
Promotion  Programs"  [Guidelines). 
USDAs  Agricultural  Marketing  Service 
(AMS)  developed  the  guidelines  to 
facilitate  uniform  oversight  of  national 
research  and  promotion  programs  which 
have  been  implemented  imder 
numerous  Federal  statutes.  The 
guidelines  are  part  of  the  findings  and 
recommendations  of  the  Research  and 
Promotion  Task  Force  (task  force)  that 
was  created  by  Secretary  Glickman  in 
November  1 998.  The  task  force  held  a 
public  meeting  in  March  1999  and  held 
several  working  meetings  to  review  the 
oversight  responsibilities  of  AMS  and 
board  operations. 

DATES:  Comments  must  be  received  on 
or  before  March  17.  2000. 
FOR  FURTHER  INFORMATION  (X)faACT: 
Interested  persons  are  invited  to  submit 
written  comments  concerning  this 
notice  to:  Barbara  C.  Robinson.  Deputy 
Associate  Administrator,  Room  3069 
South  Bldg..  U.S.  Department  of 
Agriculture.  AMS.  OA.  Washington.  DC 
20250:  telephone  (202)  720-4276;  fax 
(202)  690-3967.  Comments  should  be 
submitted  in  triplicate  and  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours.  Comments  may  also  be  submitted 
electronically  to: 
public.coinments@usda.gov.  All 
comments  should  indicate  the  docket 


number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  A 
copv  of  this  notice  mav  be  found  at: 
www.AMS.USDA.Gov'/R&P/. 
SUPPLEMENTARY  INFORMATKm:  This 
notice  is  authorized  under  the  following 
Federal  statutes:  the  Beef  Promotion  and 
Research  17  U.S.C.  2901-2911):  the 
Canola  and  Rapeseed  Research, 
Promotion,  and  Consumer  Information 
Act  [7  U.S.C.  7441-7452);  the 
Commodity  Promotion.  Research,  and 
Information  Act  of  1996  [7  U.S.C.  7411- 
7425);  the  Cotton  Research  and 
Promotion  Act  (7  U.S.C.  2101-2118);  the 
Dairy  Production  Stabilization  Act  of 
1983  17  U.S.C.  4501-4513):  the  Egg 
Research  and  Consumer  Information  Act 
|7  use.  2701-2718);  the  Floral 
Research  and  Constuner  Information  Act 
[7  U.S.C.  4301-4319);  the  Fluid  Milk 
Promotion  Act  of  1990  (7  U.S.C.  6401- 
6417);  the  Fresh  Cut  Flowers  and  Fresh 
Cut  Greens  Promotion  and  Consumer 
Information  Act  (7  U.S.C.  6801-6814); 
the  Honey  Research.  Promotion,  and 
Consumer  Information  Act,  as  amended 
[7  U.S.C.  4601-4612);  the  Lime 
Research.  Promotion,  and  Consumer 
Information  Act.  as  amended  (7  U.S.C. 
6201-6212):  the  Mushroom  Promotion. 
Research,  and  Consimier  Information 
Act  of  1990  [7  U.S.C.  6101-6112):  the 
National  Kiwifruit  Research.  Promotion, 
and  Consumer  Information  Act  17  U.S.C. 
7461-7473);  the  Pecan  Promotion  and 
Research  Act  of  1990  (7  U.S.C.  6001- 
6013);  the  Popcorn  Promotion. 
Research,  and  Consumer  Information 
Act  (7  U.S.C.  7481-7491);  the  Pork 
Promotion.  Research,  and  Consumer 
Information  Act  |7  U.S.C.  4801-4819); 
the  Potato  Research  and  Promotion  Act. 
as  amended  (7  U.S.C.  2611-2627);  the 
Sheep  Promotion,  Research,  and 
Information  Act  of  1994  |7  U.S.C.  7101- 
7111);  the  Soybean  Promotion. 
Research,  and  Consumer  Information 
Act  (7  U.S.C.  6301-6311);  the 
Watermelon  Research  and  Promotion 
Act.  as  amended  [7  U.S.C.  4901-4916); 
and  the  Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education  Act  |7 
U.S.C.  3401-3417). 

There  are  currently  13  active 
programs  imder  these  statutes:  beef, 
cotton,  dairy,  eggs,  fluid  milk,  honey, 
mustirooms,  peanuts,  popcorn,  pork, 
potatoes,  soybeans,  and  watermelons. 

AMS  is  seeking  public  comment  on 
the  Guidelines  which  have  been 
developed  to  promote  uniformity  in  the 


oversight  of  these  and  any  future 
programs. 

Guidelines  for  AMS  Oversight  of 
Commodity  Research  and  PromoliDn 
Programs 
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Introduction 

National  research  and  promotion 
programs  are  designed  to  strengthen  the 
position  of  a  commodity  in  the 
marketplace,  maintain  and  expand 
existing  domestic  and  foreign  markets, 
and  develop  new  uses  and  markets  for 
specified  agricultural  commodities. 
They  are  administered  by  the  U.S. 
Department  of  Agriculttue's  (USDA) 
Agricultural  Marketing  Service  (AMS) 
and  fimded  by  assessments  collected 
from  designated  segments  of  industry. 

Until  1996,  industry-specific 
legislation  had  to  be  passed  by  Congress 
before  a  national  program  could  be 
established.  (See  Appendix  I.)  However, 
imder  the  Commodity  Promotion. 
Research,  and  Information  Act  of  1996 
(generic  statute),  industry  groups  may 


submit  a  proposal  directly  to  AMS 
requesting  that  a  program  be 
implemented.  All  programs  require 
rulemaking  and  a  referendum  to 
determine  if  those  who  pay  assessments 
approve  the  programs. 

The  programs  are  run  by  industrj' 
boards  and  councils  (boards)  appointed 
by  the  Secretary  of  Agriculture 
(Secretary)  from  industry  nominations. 

Purpose  of  Guidelines 

These  Guidelines  are  designed  to 
facilitate  the  application  of  the 
legislative  and  regulatory  provisions  of 
the  acts  and  orders  or  plans  (orders), 
subject  to  the  unique  language  of 
individual  legislation  as  determined  by 
AMS.  They  are  designed  to  promote 
uniformity  in  the  oversight  of  all 
commodity  research  and  promotion 
programs.  The  Guidelines  shall  be 
reviewed  annually  and  amended  as 
necessary. 

Administration 

Administrative  Beviews 

To  the  extent  practicable.  AMS  will 
conduct  periodic  administrative  reviews 
of  board  operations  to  ensure  adherence 
to  AMS  policy.  Selected  areas  for 
examination  will  include,  but  not  be 
limited  to,  travel  expenses  of  board 
members  and  staff,  contract  compliance, 
and  investment  of  funds.  In  general, 
boards  should  operate  through  an 
appropriate  set  of  oversight  committees 
that  deal  with  each  boards  major  budget 
items  (see  Budgets  section  of  these 
Guidelines);  board  members  should  be 
given  adequate  information  on  all 
significant  projects,  proposals,  issues, 
etc..  and  an  outline  of  options  for  their 
consideration  in  decision  making;  and 
the  board  and  its  committees  should 
docimient  their  decisions  in  an  official 
set  of  minutes.  Board  members  must  be 
given  adequate  information  on  ongoing 
operations  to  allow  the  board  to  exercise 
appropriate  management  control.  This 
can  be  accomplished  tlirough  a  series  of 
progress  reports  on  ongoing  activities 
and  accomplishment  reports  on 
completed  activities. 

Audits 

Each  hoard  shall  engage  a  certified 
public  accoimtant  (CPA)  lo  perform  a 
comprehensive  financial  statement 
audit  each  year. 

These  audits  must  be  conducted  in 
accordance  with  the  Generally  Accepted 
Govermnent  Auditing  Standards 
(GAGAS)  prescribed  by  the  Comptroller 
General  of  the  United  States.  Such  an 
audit  must  cover  the  financial 
statements  specified  in  the  Financial 
Accountability  section  of  these 


Guidelines  and  must  include  such 
procedures  as  are  necessary  for  the 
auditor  to  express  an  opinion  on  the 
financial  statements  and  such  additional 
procedures  as  may  be  necessary  for  the 
auditor  to  express  an  opinion  on  the 
board's  internal  control  system  and  its 
compliance  with  all  applicable  laws  and 
regiUations  including  the  program's 
enabling  statute,  the  order  which 
established  the  program,  and  AMS 
policies  and  guidelines. 

AMS  shall:  (a)  Review  and  approve 
each  board's  contract  with  its  CPA;  (bl 
review  and  approve  the  details  of  the 
engagement  between  the  board  and  its 
CPA;  (c)  have  the  option  of  attending 
any  entrance  or  exit  conference  with  the 
CPA;  and  (d)  receive  a  copy  of  the  CPA's 
audit  report  and  copies  of  all 
correspondence  between  the  board  and 
its  CPA.  AMS  officials  will  evaluate 
each  audit  report  and  may  request 
additional  information  if  needed. 
Boards  must  prompUy  follow  up  on  all 
audit  findings  and  auditor's 
recommendations  and  must  fully  inform 
AMS  of  all  such  activity. 

If  special  circumstances  arise,  (e.g.,  a 
theft  or  loss  of  control  of  board  assets  or 
a  serious  breakdown  in  internal 
controls).  AMS  may  require  a  board  to 
engage  a  CPA  to  perform  a  one-time, 
focused  review  to  ascertain  the  causes 
and  results  of  a  problem  and  to  make 
recommendations  for  corrective  or 
preventive  action. 

Board  Administrative  Expenses 

Recognizing  inherent  differences  in 
implementing  laws  or  regulations, 
scope,  and  funding  among  promotion 
programs.  AMS  expects  each  board  and 
state  association  or  other  organization, 
authorized  by  law  to  receive  assessment 
funding,  to  establish  and  maintain  the 
minimiun  level  of  annual  administrative 
expenses  necessary  to  efficiently  and 
effectively  carry  out  the  programs 
mandated  by  law.  Each  board  shall 
include  its  annual  administrative 
expenses  as  a  separate  item  in  its  aimual 
report.  AMS  or  the  board  may  require  a 
slate  association  or  other  organization 
receiving  board  fimds  to  report  its 
annual  administrative  expenses  in  a 
similar  manner.  Each  board  must  adhere 
lo  its  fiduciary  responsibilities  and 
ensure  that  all  monies  are  spent  wisely 
and  in  accordance  with  laws  and 
regulations. 

The  Secretary's  costs  for  oversight  of 
the  commodity  boards  should  not  be 
considered  as  an  administrative  expense 
of  the  boards  as  these  charges  are 
outside  of  the  boards'  control  and 
management. 

Pursuant  to  7  U.S.C.  7401. 
Commodity  Promotion  and  Evaluation 


AMS  will  annually  provide  to  the 
Committee  on  Agriculture  of  the  House 
of  Representatives  and  the  Committee 
on  Agriculture.  Nutrition,  and  Forestry 
of  the  Senate  information  on  the 
administrative  expenses  of  each 
research  and  promotion  board. 

Board  Meetings 

AMS  requires  advance  notification 
fixim  the  boards  of  all  board  and 
committee  meetings  as  well  as 
conference  calls.  AMS  will  attend  oil 
board  meetings  and  participate  in 
conference  calls  and  committee 
meetings  when  deemed  necessarv  bv 
AMS. 

In  addition,  it  is  important  for  boards 
to  recognize  that  there  are  many 
religious  practices,  and  boards  should 
keep  this  in  mind  when  scheduling 
meetings. 

Board  Member  Orientation 

AMS  will  participate  in  the 
orientation  of  new  board  members  for 
all  programs.  AMS  will  discuss  USDA 
oversight  responsibilities  and  policies, 
including  these  Guidelines,  so  that  new 
members  can  understand  and  comply 
with  them  as  well  as  the  applicable 
statute  and  order.  AMS  will  require  that 
all  board  members  certif)-  that  they 
understand  the  prohibition  against 
using  board  funds  to  influence 
legislation  or  government  action  or 
policy.  The  Office  of  the  General 
Counsel  (OGC)  will  participate  in  the 
initial  orientation  of  members  of  new 
hoards  at  the  board's  organizational 
meeting.  OGC  may  participate,  at  the 
request  of  AMS.  in  the  orientation  of 
new  board  members  for  existing 
programs. 

Board  Trawl  and  Meeting  Expenses 

Board  members  are  not  allowed  a  fee 
or  compensation  for  board  service  other 
than  reimbursement  for  reasonable 
travel  costs.  However,  board  members 
and  employees  (including  staff 
contracted  to  perform  management  and 
administrative  services  for  a  board)  may 
be  reimbursed  for  reasonable  and 
appropriate  expenses. 

AMS  will  provide  guidance  for  boards 
to  develop  a  written  policy,  approved  by 
AMS.  for  travel  and  meeting  expenses. 
In  addition,  boards  must  have  in  place 
sufiicient  internal  controls  to  prevent 
reimbiirsements  or  expenditures  for 
imreasonahle  and  potentially 
controversial  travel  and  meeting 
expenses.  Unreasonable  and  potentially 
controversial  travel  and  meeting 
expenses  include,  but  are  not  limited  lo. 
fii^  class  travel,  member  golf  outings, 
and  entertainment  that  does  not  directly 
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further  the  purposes  of  the  acts  and 
orders. 

Boards  are  prohibited  from  using 
assessment  funds  for  expenses  for 
spouses  or  other  family  members  of 
board  members  or  employees,  open 
bars,  and  adult  entertainment. 

Bylaws  and  Policy  Statements 

AMS  will  review  for  approval  the 
bylaws  and  amendments  to  bylaws 
developed  by  the  boards  and  require 
boards  to  establish  policies  which  cover 
board  member  and  staff  responsibilities, 
meeting  procedures,  and  travel  and 
related  expenses. 

Compliance 

The  respective  boards  are  responsible 
for  promptly  identifying  violations  and 
violators  and  for  securing  compliance 
with  the  statutes,  order,  and  rules  and 
regulations  wherever  po.ssible.  AMS 
wilt  develop  with  each  board 
requirements  and  a  timetable  for  the 
referral  of  compliance  cases  to  AMS  for 
appropriate  action.  Upon  receipt  of 
compliance  cases,  .^MS  will  tajce  one  or 
more  of  the  following  actions:  (1)  Send 
a  certified  letter  requesting  compliance 
within  a  specified  period;  (2)  Utilize 
National  Finance  Center  collection 
procedures,  including  administrative 
offset;  and/ or  (3)  Refer  violations  to  the 
OGC  for  action.  Before  discharging  any 
delinquent  debt.  AMS  will  lake  all 
appropriate  steps  to  collect  such  debt. 

Investments  of  Funds 

AMS  shall  require  the  boards  to 
follow  the  AMS  investment  policy  to 
ensure  proper  investment  of  board 
funds. 

legal  Counsel 

OGC  will  provide  all  legal  counsel  to 
the  boards,  except  as  may  be  provided 
for  under  a  Memorandimi  of 
Understanding  (MOU)  between  a  board 
and  OGC.  OGC  will  review  all  existing 
MOU's  and  recommend  any  needed 
changes  to  ensure  consistency  among 
the  boards. 

User  Fees 

The  authorizing  legislation  for  each 
program  requires  the  various  boards  to 
reimburse  AMS  for  its  costs  in 
overseeing  the  programs.  II  is  the  policy 
of  AMS  that  all  of  these  programs  be 
charged  in  a  fair  and  equitable  manner 
and  that  all  costs  be  covered. 

All  direct  program  costs  should  be 
charged  to  the  appropriate  program. 
These  costs  include  salaries  and  benefits 
of  employees  directly  involved  in  the 
daily  workload  associated  with 
commodity  boards.  Other  costs  would 
be  travel  to  board  meetings,  rent  for 


office  space  for  the  employees  directly 
working  on  the  programs,  printing  of 
any  documents,  supplies,  equipment, 
and  anything  else  needed  to  complete 
the  necessar>'  work  involved  in 
overseeing  the  programs. 

Direct  program  costs,  including  costs 
billed  to  AMS  by  other  USDA  and 
government  agencies  for  authorized 
services  provided  in  the  support  of  the 
various  boards,  will  be  charged  to  the 
appropriate  board.  In  addition,  costs 
billed  to  AMS  by  states  for  actual 
unemployment  claims  paid  to  former 
board  employees  will  be  charged  to  the 
appropriate  board  when  the  bills  are 
received  by  AMS. 

The  cost  of  agency  overhead  should 
also  be  charged  to  the  boards.  Overhead 
Includes  those  costs  incurred  by  the 
agency,  the  respective  Deputy 
Administrator,  and  other  offices 
involved  in  board  oversight.  These  costs 
should  be  distributed  in  proportion  to 
the  direct  program  cost.  In  order  to 
ensure  that  these  costs  are  readily 
available  for  billing,  internal  AMS 
distributive  subcenters  should  include  a 
percentage  charge  for  each  program.  As 
an  option,  depending  on  the 
organization  levels  involved  in 
supervision  of  the  boards  and  the 
amount  of  oversight  provided,  Deputy 
Administrator  charges  may  be  included 
in  direct  costs.  The  cost  of  agency 
overhead  for  the  oversight  of  the  boards 
is  also  charged  to  the  boards. 

Budgets 

AMS  will  review  for  approval  board- 
submitted  budgets  prior  to  the  start  of 
the  board's  fiscal  year.  When  submitting 
budgets  to  AMS.  the  boards  must 
include  detailed  information  regarding 
administrative  e.xpenses  and  a  written 
description  of  contract  costs.  Budget 
submissions  must  include,  at  a 
minimum,  the  following  components: 

(1 )  A  statement  of  objectives  and 
strategy  in  each  major  program  area 
(promotion,  advertising,  research,  etc.), 
including  reasons  for  significant 
changes  from  the  preceding  budget 
period. 

(2)  A  sununary  of  anticipated  revenue 
(assessments,  interest,  donations,  etc.) 
and  anticipated  refunds,  where 
applicable,  with  comparative  data  for  at 
least  one  preceding  year. 

(3)  A  summary  of  proposed 
expenditures  by  major  program  areas 
vrith  comparative  data  for  at  least  one 
preceding  year. 

(4)  Stan  and  administrative  expense 
breakdown,  with  comparative  data  for  at 
least  one  preceding  year. 

AMS  will  review  for  approval 
amendments  or  additions  to  approved 
budgets,  including  shifting  of  program 


funds  from  one  major  area  to  another. 
Shifts  that  are  consistent  with  governing 
bylaws  need  not  have  prior  approval  by 
AMS. 

Conflict  of  Interest 

AMS  will  provide  guidance  to  assist 
boards  in  developing  written  policies  to 
safeguard  against  and  deal  with  conflict 
of  interest  situations,  and  such  policies 
will  be  reviewed  and  approved  by  AMS. 
These  policies  shall  include,  at  a 
minimum,  the  requirements  that;  (1) 
Board  members  and  employees  must 
disclose  any  relationship  with  any 
organization  or  company  that  has  a 
contract  with  the  board  or  that  operates 
a  qualified  state  or  regional  program  and 
(2)  No  board  member  may  vote  on  any 
matter  in  which  the  member  has  a 
financial  interest,  or  regarding  any 
contract  with  any  entity  of  which  the 
member  is  a  member  of  the  board. 

In  addition,  each  board  should  ensure 
that  its  responsibilities  and  duties  have 
not  been  delegated  or  otherwise 
relinquished  to  another  or^anizatioa. 

Programs  issued  under  the  generic 
statute  shall  comply  with  the  conflict  of 
interest  provisions  of  that  statute. 

Contracts 

Competitive  Bids 

Boards  must  follow  sound  business 
principles  and  practices  in  awarding 
contracts.  Fundamental  elements  of 
good  contracting  are  the  identification 
of  realistic  alternates  and  the  use  of 
competitive  bidding  procedures.  AMS 
believes  it  is  each  board's  responsibility 
to  incorporate  these  principles  and 
practices  into  its  operation  procedures. 
Accordingly,  each  board  must  (1) 
develop  an  acquisition  plan  that 
specifies  its  processes  for  identifying 
alternative  sources  and  obtaining 
competitive  bids  and  (2)  assign  to  a 
board  committee  the  responsibility  for 
monitoring  contracting  practices.  These 
practices  should  also  be  reviewed 
regularly  by  the  board's  C^A. 

The  principles  applied  in  awarding 
board  contracts  must  also  be  followed 
by  those  contractors  in  awarding 
subcontracts. 

If  competitive  bidding  is  not  used,  a 
reason  for  not  doing  so  will  be  stated 
and  placed  in  the  board's  contract  file 
along  with  an  alternative  process  to 
vori^  the  reasonableness  of  the  cost. 

None  of  the  requirements  staled  here 
shall  be  interpreted  to  (1)  prohibit 
multi-year  contracting  or  (2)  require 
boards  to  select  the  lowest  cost  bidder 
when,  in  the  board's  judgment,  other 
factors  are  deemed  more  important. 


Contract  Approval 

AMS  will  review  for  approval  written 
contracts  for  the  development  and 
carrying  out  of  programs  or  projects  of 
promotion,  advertising,  development,  or 
education  and  written  contracts  for  legal 
assistance  and  other  consultants.  AMS 
will  review  contracts  for  conformance 
with  the  applicable  statutes  and 
regulations  and  with  AMS  and  USDA 
requirements.  Contracts  must  include  a 
provision  prohibiting  the  use  of 
assessment  funds  for  lobbying  activities. 
Contracts  must  be  approved  prior  to  the 
start  of  activities  to  be  carried  out  imder 
the  contract.  AMS  will  require  boards  to 
formally  nodfy  potential  contractors 
that  any  work  they  undertake  prior  to 
contract  approval  by  USDA  is  at  their 
own  risk  as  boards  are  not  financially 
liable  if  the  contract  is  not  approved  by 
USDA.  AMS  reserves  the  right  to  review 
for  approval  any  and  all  contracts  and 
subcontracts  and  to  require  AMS  prior 
approval  of  any  such  contracts. 

When  a  board  relies  heavily  on  its 
industry  trade  association  in  carrying 
out  its  program,  there  must  be  highly 
effective  "fire  walls"  between  board 
activities  and  other  activities  of  the 
trade  association.  These  fire  walls 
should  include:  (1)  Completely  separate 
accounting  systems  and  thorough 
segregation  of  board  funds  from  trade 
association  funds,  all  of  which  should 
be  audited  each  year  by  the  board's 
independent  CPA;  (2)  Careful 
computation  and  documentation  of  the 
trade  association's  overhead  or  indirect 
charges  to  the  board,  supported  by  strict 
recordkeeping;  and  (3)  Strict  policies  on 
what  the  trade  association  may  and  may 
not  do  with  checkoff  funds. 

Contract  Compliance 

Boards  are  responsible  for  ensuring 
compliance  by  the  contractors  and 
subcontractors  with  the  terms  of  their 
contracts. 

Diversity  and  Nominalioiis 

Diversity  on  Boards 

It  is  USDA  policy  that  membership  on 
industry-governed  boards  and 
committees  accurately  reflect,  to  the 
extent  practicable,  the  diversity  of 
individuals  served  by  the  programs. 
Diversity  includes  the  size  of  operation, 
segment  of  the  industry,  and 
geographical  distribution  as  well  as 
gender,  ethnicity,  race,  and  disability. 

Nominations 

To  facilitate  the  nomination  of 
individuals  to  serve  as  members  of 
boards  and  nominating  entities,  AMS 
will  work  with  the  boards  to  establish 
time  frames  to  seek  to  avoid  bottlenecks 


in  the  clearance  process  within  USDA. 
Boards  are  urged  to  provide,  to  the 
extent  possible,  statements  to 
nominating  entities  that  "all  nominees 
must  be  in  good  standing  vrith 
Department  of  Agriculture  programs. " 
AMS  will  also  include  this  statement  in 
news  releases  and  other  publicity 
aimouncing  nominations  for  boards  and 
nominating  entities. 

Financial  Accountability 

Each  board  roust  maintain  a 
comprehensive  financial  accounting 
system  and  must  maintain  and  make 
available  to  USDA  representatives,  on 
request,  all  appropriate  books  and 
records. 

Each  board  must  prepare  a 
comprehensive  set  of  annual  financial 
statements.  These  statements,  which 
must  be  prepared  in  accordance  with 
generally  accepted  accounting 
principles,  should  include: 

(1)  a  balance  sheet; 

(2)  a  statement  of  revenues  and 
expenses; 

i3]  a  statement  of  changes  in  fund 
balance; 

(4)  a  statement  of  cash  flows; 

(5)  a  schedule,  showing  the  following 
in  three  columns  and  containing 
footnotes  explaining  any  significant 
variances:  (a)  The  USDA-approved 
budget  (plan)  by  each  major  category;  (b) 
The  annual  expenditures  against  each 
budget  category  (actual);  and  (c)  and 
variances  between  planned  and  actual 
expenditures;  and 

(6)  any  other  financial  statements, 
schedules,  or  explanations  as  may  be 
requested  by  the  board  or  USDA  to 
provide  sufficient  information  for 
effective  management,  monitoring,  or 
decision  makine. 

Where  refunds  are  applicable,  the 
financial  records  should  include  all 
appropriate  details  on  assessments  paid, 
requests  for  refunds,  and  refunds  issued 

Influencing  I.egisUlion  or  Gaveminent 
Policy  or  Action 

In  the  process  of  monitoring  board 
activities,  it  is  important  for  AMS  to  be 
aware  of  any  actions  which  may  be  in 
conflict  with  the  legislative  prohibitions 
regarding  iniluencng  legislative  and/ or 
government  policy.  This  prohibition  on 
the  use  of  check-off  fimds  applies 
equally  to  any  trade/producer 
organizations  funded  wholly  or  in  part 
by  a  particular  board  or  contractors  to 
the  boards. 

However,  this  does  not  affect  a  trade/ 
producer  organization's  ability  to  lobby 
with  non-check-off  funds.  Likewise, 
there  are  no  restrictions  on  individual 
board  members,  except  when  acting  in 
an  official  capacity  for  the  board. 


Influencing  legislation  is  defined  as 
(1)  any  attempt  to  influence  any 
legislation  or  any  attempt  to  affect  the 
opinions  of  the  general  public  or  any 
segment  thereof  concerning  legislation; 
or  (2)  any  attempt  to  influence  any 
legislation  through  communication  with 
any  member  or  employee  of  a  legislative 
body  or  with  any  governmental  official 
who  may  participate  in  the  formulation 
of  legislation. 

Influencing  of  governmental  policy  or 
action  is  defined  as  any  action  the 
principal  purpose  of  which  is  to  bring 
about  a  change  in  existing  policy  or 
regulation  or  affect  the  outcome  of 
proposed  policy  or  regulation,  except 
those  actions  which  are  specifically 
provided  for  in  the  act,  order,  and/or 
rules  and  regulations.  Exceptions:  With 
the  approval  of  the  Secretary,  a  board 
may  request  a  ceremonial  government 
action,  such  as  the  proclamation  of  a 
state  or  national  month  for  the 
commodity'  it  represents,  and  may 
provide  information  to  USDA  regarding 
government  purchases  of  the 
commodity  it  represents. 

These  prohibitions  do  not  preclude 
commodity  boards  from  providing 
factual  information  to  government 
officials,  provided  the  information  is 
presented  in  an  unbiased  maimer  and 
does  not  advocate  a  specific  course  of 
action. 

AMS  will  require  each  board  member 
to  acknowledge  in  writing  that  the 
person  understands  the  prohibition  on 
using  assessment  funds  for  lobbying  or 
attempting  to  influence  legislation, 
government  action  or  government 
policy,  and  agrees  to  act  in  accordance 
with  that  prohibition 

Other  Government  Agencies 

AMS  will  be  responsible  for 
developing  appropriate  working 
relationships  with  other  government 
agencies  which  have  responsibilities, 
related  to  these  programs.  For  example. 
AMS  will  be  responsible  for  ensuring 
close  coordination  with  the  FAS  any 
time  check-off  funds  are  used  for  foreign 
activities.  FAS  has  oversight 
responsibility  of  the  Foreign  Market 
Development  and  the  Market  Access 
Programs,  and  checkoff  funding  is  made 
available  to  some  participants  in  these 
FAS  supervised  programs.  However,  in 
all  cases,  FAS  must  have  the 
opportunity  to  approve  the  boards' 
budgets,  plans,  and  projects  that  focus 
on  international  activities.  FAS 
approval  will  be  subject  to  compliance 
with  the  checkoff  legislation  as  well  as 
other  FAS  requirements.  Likewise,  for 
programs  with  import  assessment 
provisions,  it  is  the  responsibilit\-  of 
AMS  to  maintain  a  close  liaison  with 
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the  U.S.  Customs  Service.  Similarly,  as 
required  by  section  1999T  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  AMS  will  consult  with  the 
United  States  Trade  Representative  on 
any  proposed  new  or  amended 
commodity  promotion  order  which 
would  assess  imports. 

Program  Progress  and  Evaluation 

AMS  will  receive  copies  of  annual 
progress  reports  on  program  activities 
and  expenditures. 

Not  less  often  than  every  five  years, 
each  tioard  shall  obtain  an  independent 
evaluation  of  the  effectiveness  of  its 
generic  promotion  program.  Each  Imard 
shall  submit  to  the  Secretary  and  make 
available  to  the  public  the  results  of 
each  periodic  independent  evaluation. 

The  methodology  of  the  results  must 
be  credible,  shareholder  returns  must  be 
estimated,  and  the  results  must  be 
presented  in  non-technical  terms. 
Ideally,  each  t>oard  will  commission 
econometric  studies  or  other  formal 
statistical  models  which  would  be 
subject  to  peer  review.  However.  AMS 
recognizes  differences  in  the  availability 
of  data  and  financial  resources  among 
the  various  boards.  Therefore,  other 
types  of  evaluation  may  also  be  used  to 
meet  the  requirement  to  conduct 
periodic  evaluations.  Other  types  of 
evaluation  include,  but  are  not  Umited 
to.  focus  group  interviews,  Nielson  and 
Gallup  polls,  National  Eating  Trend 
data,  and  supermarket  scanning  data. 
Boards  which  do  not  conduct 
econometric  evaluations  are  required  to 
submit  their  evaluation  plans  to  AMS 
for  review  and  comment. 

PramotioDal  and  Educational  Materials 

AMS  will  review  all  plans  and 
projects  of  commoditv"  l)oards  and 
approve  those  that  are  in  compliance 
with  the  applicable  legislative  authority. 

AMS  will  disapprove  any  advertising 
that  it  considers  to  be  disparaging  to 
another  commodity  or  false  and 
misleading.  AMS  will  also  disapprove 
any  promotional  material  that  it  deems 
derogatory  to  individuals  with  respect 
to  ethnicity,  gender,  race,  physical 
abilities,  or  religion.  The  commodity 
programs  may  refer  any  questionable 
advertisements  to  the  AMS  Functional 
Committee  on  Research  and  Promotion 
Programs  for  review  and  for  its 
recommendation. 

Each  Imard  shall  regularly  provide  to 
AMS  all  commodity  promotional 
campaigns — advertising,  consumer 
education  programs,  and  other 
promotional  materials  for  review  and 
approval  and  the  advertisements  or 
printed  materials  generated  in  the 
campaign. 


AMS  review  of  nutritional  daims  will 
include  verification  of  the  supporting 
data  to  determine  compliance  with 
USDA  Agricultural  Handbook  8-1.  the 
Dietary  Guidelines  for  Americans, 
Federal  Trade  Commission  policy.  Food 
and  Drug  Administration  food  labeling 
regulations,  and  other  applicable 
Federal  regulations. 

Referendum  Policies 

Bonds 

AMS  will  require  the  proponent  of  a 
new  program  to  post  a  bond  or  submit 
an  irrevocable  letter  of  credit  to  cover 
any  up-front  referendum  and  other 
implementation  costs. 

Influencing  Voters 

Boards,  board  members,  and  Iward 
employees  acting  in  their  official 
capacities  are  prohibited  from 
attempting  to  influence  voters,  and  no 
board  funds  may  be  expended  for  that 
purpose.  Board  funds  may  not  he  used 
to  state  a  position  for  or  against  a 
referendum  issue  or  a  petition  or  to 
promote  a  "yes"  or  a  "no"  vote  in  a 
referendum. 

During  period  of  referenda,  requests 
for  referenda,  polls,  or  any  petition 
process,  however,  board  funds  may  bo 
used:  (1)  For  communication  activities 
to  inform  industry  how  checkoff  dollars 
are  being  spent  and  (2)  to  provide 
unbiased  factual  information  concerning 
the  referendum,  poll,  or  petition 
process.  Board  funds  may  also  be  used 
to  encourage  those  covered  by  a 
program  to  exercise  their  right  to  vote. 

Petitions  for  Referenda 

All  of  the  statutes  provide  some  type 
of  mechanism  for  industry  to  request  a 
referendimi  to  determine  if  an 
individual  program  should  be 
terminated.  The  most  common 
requirement  is  that  the  Secretary  must 
hold  a  referendum  at  the  request  of  10 
percent  or  more  of  the  persons  who  are 
covered  by  the  program. 

Referendum  Ballots 

Unless  another  method  is  required  by 
statute.  AMS  will  conduct  all  referenda 
by  mail  ballot,  fax.  or  electronic  means 
(when  proper  safeguards  are  in  place). 
Further,  in  order  to  facilitate  the 
verification  of  voter  eligibility  and  the 
validity  of  ballots  cast  in  referenda,  the 
voters'  name,  address,  telephone 
number,  and  certification  will  not  be 
separated  from  the  vote.  All  referenda 
includes  referenda  on  implementing, 
continuing,  amending,  suspending,  or 
terminating  national  research  and 
promotion  programs. 


Refunds  for  Programs  Under  the  Generic 
Statute 

When  a  new  program  is  implemented 
with  a  delayed  referendum  and  refunds 
of  assessments  are  required  if  the 
industry  votes  to  terminate  the  program: 

(1)  l>oards  must  disseminate 
procedures  for  receiving  refunds  to  all 
persons  subject  to  assessments  under 
the  program  in  a  timely  manner: 

(2)  boards,  board  members,  and  board 
employees  may  not  exert  pressure  of 
any  kind  to  discourage  the  application 
for  refunds; 

(3)  the  names  of  individuals  applying 
for  or  obtaining  refunds  must  be  kept 
confidential  and  made  available  only  to 
appropriate  staff  personnel;  and 

(4)  refund  information  released  will 
be  limited  to  the  aggregate  dollar 
amount  and  the  number  of  persons 
receiving  refunds  by  State,  region,  or 
nationwide.  No  information  may  be 
released  that  would  in  any  way  readily 
identify  individual  persons  or  firms. 

Appendix  I — Industry-Specific 
Legislation 

t^egislation  for  Current  Programs 
Beef  Promotion  and  Research  Act  (1985) 
Cotton  Research  and  Promotion  Act  (1996) 
Dairy  Production  Stabilization  Act  (1983) 
Egg  Research  and  Consumer  Information  Act 

(1974) 
Fluid  Milk  Promotion  Act  of  1990 
Honey  Research  Promotion  and  Consumer 

Information  Act  of  1984) 
Mushroom  Promotion,  Research  and 

Consumer  Information  Act  of  1990 
Popcorn  Promotion.  Research,  and  Consumer 

Information  Act  of  1996 
Pork  Promotion.  Research,  and  Constmier 

Information  Act  of  1985 
Potato  Research  and  Promotion  Act  (1971) 
Soybean  Promotion.  Research,  and  Consumer 

information  Act  of  (1990) 
Watermelon  Research  and  Promotion  Act 

(1985) 

Other  Legislation 

Canola  and  Rapeseed  Research,  Promotion, 

and  Consumer  Information  Act  of  (1996) 
Floral  Research  and  Consumer  Information 

Act  of  (1981) 
Fresh  Cut  Flowers  and  Fresh  Cut  Greens 

Promotion  and  Information  Act  of  1993 
Lime  Research,  Promotion  and  Consumer 

Information  Act  of  1990 
National  Kiwifruit  Research,  Promotion,  and 

Consumer  Information  Act  (1996) 
Pecan  Promotion  and  Research  Act  of  1990 
Sheep  Promotion,  Research  and  Information 

Act  of  1994 
Wheat  and  Wheat  Foods  Research  and 

Nutrition  Education  Act  (1977) 

Dated:  December  14,  1999. 
Kathleen  A.  Merrigan, 
Administrator  Agricuttural  Marketing 
Sen'ice. 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Commoditv  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Commodity  Credit 
Corporation's  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  Market  Access  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  15.  2000  to  be 
assured  of  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Denise  Huttenlocker,  Deputy 
Director,  Marketing  Operations  Staff, 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250-1042,  (202)  720- 
4327. 

SUPPLEMENTARY  INFORMATION: 
Title:  Market  Access  Program. 
OMB  Number:  0551-0227. 
Expiration  Date  of  Approval:  April  30. 
2000. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  primary  objective  of  the 
Market  Access  Program  is  to  encourage 
the  development,  maintenance,  and 
expansion  of  commercial  export  markets 
for  U.S.  agricultural  products  through 
cost-share  assistance  to  eligible  trade 
organizations  that  implement  a  foreign 
market  development  program.  Financial 
assistance  under  this  program  is  trade 
available  on  a  competitive  basis. 
Currently,  there  are  more  than  70 
organizations  participating  directly  in 
the  program  with  activities  in  more  than 
100  countries.  The  Market  Access 
Program  is  administered  by  persoimel  of 
the  Foreign  Agricultural  Service  (FAS). 
Prior  to  initiating  program  activities. 
Participants  must  submit  detailed 
applications  to  FAS  which  include 
country  strategies,  constraints,  goals  and 
benchmarks,  proposed  activities, 
estimated  budgets,  and  performance 
measurements.  Each  Participant  is  also 
responsible  for  submitting:  (1) 
Reimbursement  claims  for  approved 
costs  inctured  in  carrying  out  approved 
activities,  (2)  an  end-of-year 
contribution  report.  (3)  travel  reports, 
and  (4)  program  evaluations. 
Participants  must  maintain  records  on 


all  information  submitted  to  FAS.  The 
information  collection  is  used  by  FAS  to 
manage,  plan,  evaluate  and  account  for 
Government  resources.  The  reports  and 
records  are  required  to  ensure  the 
proper  and  judicious  use  of  public 
fiinds. 

Estimate  of  Burden:  Public  reporting 
biuden  for  this  collection  of  information 
is  estimated  to  average  24  hours  per 
response. 

Respondents:  Non-profit 
organizations,  state  groups, 
cooperatives,  and  commercial  entities. 

Estimated  Number  of  Respondents: 
70. 

Estimated  Number  of  Responses  per 
Respondent:  4%. 

Estimated  Total  Annual  Burden  on 
Respondents:  62.830. 

Copies  of  this  information  collection 
can  be  obtained  from  Kimberly  C^isley. 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-2568. 

Request  for  Comments 

Send  comments  regarding  the 
accuracy  of  the  burdgD  estimate,  ways  to 
minimize  the  burden,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  or  any  other  aspect  of  this 
collection  of  information,  to: 

Kent  D.  Sisson,  Director.  Marketing 
Operations  Staff,  U.S.  Department  of 
AgriciUture.  14th  and  Independence 
Avenue.  SW..  STOP  1042.  Washington. 
IX:  20250-1042. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  records. 

Signed  at  Washington.  DC  on  December  8. 

1999. 

Timothy  |.  Galvin. 

Adminislmlor,  Foreign  Agricultural  Sen'ice 

and  Vice  President.  Commodity  Credit 

Corporation. 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Higher  Education  Challenge  Grants 
Program  for  Fiscal  Year  2000;  Request 
for  Proposals  and  Request  for  Input 

AGENCY:  Cooperative  State  Research. 
Education,  and  Extension  Service. 
USDA. 

ACTION:  Notice  of  request  for  proposals 
and  request  for  input. 

SUMMARY:  The  Cooperative  State 
Research.  Education,  and  Extension 


Ser\ice  (CSREES)  is  announcing  the 
Higher  Education  Challenge  Grants 
Program  for  Fiscal  Year  (FY)  2000. 
Proposals  are  hereby  requested  from 
eligible  institutions  as  identified  herein 
for  competitive  consideration  of 
Challenge  Grant  awards.  CSREES  also  is 
soliciting  comments  regarding  this 
request  for  proposals  from  any 
interested  party.  These  comments  vrill 
be  considered  in  the  development  of  the 
next  request  for  proposals  for  this 
program.  Such  comments  will  be 
forwarded  to  the  Secretary  or  his 
designee  for  use  in  meeting  the 
requirements  of  section  103(c)(2)  of  the . 
Agricultural  Research.  Extension,  and 
Education  Reform  Act  of  1998. 
DATES:  f^posals  must  be  received  on  or 
before  February  14.  2000.  Proposals 
received  after  the  closing  date  will  not 
be  considered  for  funding.  Forms 
indicating  intent  to  submit  a  proposal 
are  due  on  Januar}'  17,  2000.  User 
comments  are  requested  within  six 
months  from  the  issuance  of  the  request 
for  proposals.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Hand-delivered  proposals 
(brought  in  person  by  the  applicant  or 
through  a  courier  sen-ice)  must  be 
received  on  or  liefore  March  6.  2000,  at 
the  following  address:  Challenge  Grants 
Program;  c/o  Proposal  Services  Unit; 
Office  of  Extramural  Programs: 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture.  Room  303.  Aerospace 
Center.  901  D  Street.  SW;  Washington. 
DC  20024.  The  telephone  number  is 
(202)  401-5048.  Proposals  transmitted 
via  a  facsimile  (fax)  machine  will  not  be 
accepted. 

Proposals  submitted  through  the  US 
mail  must  be  received  on  or  before 
February  14.  2000.  Proposals  submitted 
through  the  U.S.  mail  should  be  sent  to 
the  following  address:  Challenge  Grants 
Program:  c/o  Proposal  Services  Unit, 
Office  of  Extramural  Programs. 
Cooperative  State  Research.  Education, 
and  Extension  Service.  U.S.  Department 
of  Agriculture.  STOP  2245.  1400 
Independence  Avenue.  SW. 
Washington.  DC  20250-2245. 

Form  CSREES-711.  "Intent  to  Submit 
a  Proposal.  "  is  requested  for  the  Higher 
Education  Challenge  Grants  Program 
and  is  due  Februar)'  7.  2000.  Applicants 
may  either  mail  Form  CSREES-71 1  to 
Higher  Education  Programs.  Mail  Stop 
2251;  CSREES-USDA.  1400 
Independence  Avenue.  S.W.. 
Washington.  DC  20250-2251.  or  fax 
Form  CSREES-711  to  the  Higher 
Education  Programs  office  at  (202)  720- 
2030. 
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Written  user  conunents  should  be 
submitted  by  first-class  mail  to:  Policy 
and  Program  Liaison  Staff.  Office  of 
Extramural  Programs.  USDA-CSREES, 
STOP  2299;  1400  Independence 
Avenue.  SW.  Washington.  DC  20250- 
2299:  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  In  your  comments, 
please  include  the  name  of  the  program 
and  the  fiscal  year  of  the  request  for 
proposals  to  which  you  are  responding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Gibnore.  Ph.D..  Higher 
Education  Programs.  Cooperative  State 
Research,  Education,  and  Extension 
Service.  U.S.  Department  of  Agriculture. 
STOP  2251. 1400  Independence 
Avenue,  SW.  Washington,  DC  202SO- 
2251:  telephone:  (202)  720-2211:  e-mail: 
igilmore^'reeusda.gov. 
StJPPLEMENTARY  INFORMATION: 
Table  ofContenls 

A.  Administrative  Provisiofu  and  Legislative 

.^uthority 

B.  Prograir  Description 

C.  Evaluation  Criteria 

D.  How  to  Obtain  Application  Materials 

E.  Submission  of  a  Proposal 

F.  Catalog  of  Federal  Domestic  Assistance 

G.  Stakeholder  Input 

A.  Administrative  Provisions  and 
Legislative  Authority 

This  Program  is  subject  to  the 
provisions  fotmd  at  7  CFR  Part  3405. 
These  provisions  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regiUations 
relating  to  the  post-award 
administration  of  grant  projects. 

This  program  is  authorized  by  section 
1417(b)(1)  of  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977.  as  amended 
(NARETPA)  (7  U.S.C.  3152(b)(1)). 

B.  Program  Description 

Proposals  may  be  submitted  by  land- 
grant  and  other  U.S.  colleges  and 
universities  offering  a  baccalaureate 
degree  or  first  professional  degree  in  at 
least  one  discipline  or  area  of  the  food 
and  agricultural  sciences  and  having  a 
demonstrable  capacity  for.  and  a 
significant  ongoing  commitment  to.  the 
teaching  of  food  and  agricultural 
sciences  generally  and  to  the  specific 
need  and/or  subject  area(s)  for  which  a 
grant  is  requested.  For  FY  2000,  grants 
will  be  made  to  U.S.  colleges  and 
universities  to  strengthen  their 
baccalaureate-level  teaching  programs 
in  the  food  and  agricultural  sciences. 
Proposals  directed-to  the  first 
professional  degree  in  veterinary 
medicine  also  are  requested  for  this 
program.  Other  projects  directed  to  the 


graduate  level  of  study  will  not  be 
supported.  An  institution  eligible  under 
this  program  includes  a  research 
foundation  maintained  by  an  eligible 
college  or  imiversity.  For  the  purposes 
of  this  program,  the  individual  branches 
of  a  Stale  university  system  or  public 
system  of  higher  education,  that  are 
separately  accredited  at  the  college  level 
as  degree  granting  institutions,  are 
treated  as  separate  institutions.  It  is 
intended  that  projects  supported  by  the 
program  will:  (1)  Address  a  State, 
regional,  national,  or  international 
educational  need;  (2)  involve  a  creative 
or  nontraditional  approach  toward 
addressing  that  need  which  can  serve  as 
a  model  to  others;  (3)  encourage  and 
facilitate  better  working  relationships  in 
the  university  science  and  education 
community,  as  well  as  between 
universities  and  the  private  sector,  to 
enhance  program  quality  and 
supplement  available  resources:  and  (4) 
result  in  benefits  which  will  likely 
transcend  the  project  duration  and 
USDA  support. 

CSREES  anticipates  that  the  toUl 
amotmt  available  for  project  grants 
under  this  program  in  FY  2000  will  be 
approximately  $4,082,000.  Projects  may 
be  for  18-36  months  duration.  Grant 
awards  must  be  matched  on  a  one-for- 
one  basis  from  a  non-Federal  source(s). 
Awards  may  be  up  to  SI 00 ,000  for 
regular  or  complementary  projects,  and 
up  to  8250,000  for  a  joint  project. 
(Please  refer  to  the  Administrative 
Provisions  at  7  CFR  3405.2  for  the 
definitions  of  complementary  and  joint 
project  proposals.) 

Pursuant  to  section  1462  of 
NARETPA,  7  U.S.C.  3310,  indirect  costs 
charged  against  a  grant  award  under  this 
program  may  not  exceed  19  percent  of 
the  total  Federal  funds  provided  under 
the  award.  An  alternate  method  to 
calculate  this  limit  is  to  multiply  total 
direct  costs  by  23.456  percent. 

For  FY  2000,  a  maximiun  of  two 
grants  may  be  awarded  to  any  one 
institution  under  the  Higher  Education 
Challenge  Grants  Program.  This  ceiling 
excludes  any  subcontracts  awarded  to 
an  institution  pursuant  to  other  grants 
issued  under  this  program.  In  FY  2000, 
there  are  no  limits  on  the  total  funds 
that  may  be  awarded  to  any  one 
institution.  The  award  of  any  grants 
under  this  program  is  subject  to  the 
availability  of  appropriations. 

The  Administrative  Provisions  require 
applicant  institutions  receiving  grant 
awards  for  joint  project  proposals  to 
transfer  al  least  one-half  of  the  awarded 
fimds  to  the  two  or  more  other  colleges, 
universities,  community  colleges,  or 
other  institutions  assuming  a  major  role 
in  the  conduct  of  the  project.  For  FY 


2000.  the  applicant  institution 
submitting  a  joint  project  proposal  must 
retain  at  least  30  percent  of  awarded 
funds  to  demonstrate  a  substantial 
involvement  with  the  project. 

For  a  joint  project  proposal,  each 
cooperating  institution  also  must 
provide  a  project  budget  for  each  year  of 
support  under  the  grant  as  well  as  a 
summarv  budget  using  Form  CSREES— 
713. 

Proposals  for  FY  2000  must  address 
one  or  more  of  the  following  targeted 
need  areas:  (1)  Curricula  Design  and 
Materials  Development:  (2)  Faculty 
Preparation  and  Enhancement  for 
Teaching;  (3)  Instruction  Delivery 
Systems;  and  (4)  Student  Experiential 
Learning. 

C,  Evaluation  Criteria 

NARETPA  requires  that  certain 
priorities  be  given  for  teaching 
enhancement  projects  in  awarding 
grants  under  section  1417(b).  CSREES 
considers  all  applications  received  in 
response  to  this  solicitation  as  teaching 
enhancement  project  applications.  To 
implement  the  NARETPA  priorities  for 
proposals  submitted  for  the  FY  2000 
competition,  the  evaluation  criteria  used 
to  evaluate  proposals,  as  stated  in  the 
Administrative  Provisions  (7  CFR 
3405.15),  have  been  modified  to  include 
new  criteria  or  extra  points  for 
proposals  demonstrating  enhanced 
coordination  among  eligible  institutions 
and  for  proposals  focusing  on 
iimovative,  multidisciplinary  education 
programs,  material,  or  curricula. 

Evaluation  Criterion  andWeight 

(a)  Potential  for  addressing  a  State, 
regional,  national  or  international  need: 
65  points. 

This  criterion  assesses  the  potential  of 
the  project  to  add  value  by  advancing 
the  quality  of  food  and  agricultural 
sciences  higher  education  and 
producing  graduates  capable  of 
strengthening  the  Nation's  food  and 
agricultural  scientific  and  professional 
work  force.  This  criterion  includes  the 
following  elements:  impact,  innovation, 
multidisciplinary.  expected  products 
and  results,  and  continuation  plans. 

(1)  Impact — Does  the  project  address 
a  significant  and  clearly  documented 
State,  regional,  multistate.  national,  or 
international  need?  Will  the  benefits  to 
be  derived  &om  the  project  transcend 
the  applicant  institution  and/or  the 
grant  period? 

(2)  Innovative  and  Multidisciplinary 
Focus — Does  the  project  focus  on 
innovative,  multidisciplinary  education 
programs,  material,  or  cturicula?  Is  the 
project  based  on  a  non-traditional 
approach  toward  solving  a  higher 


education  problem?  Is  the  project 
relevant  to  multiple  fields  in  Uie  food 
and  agricultural  sciences?  Will  the 
project  expand  partnership  ventures 
among  disciplines  at  a  university? 

(3)  Products  and  results — Are  the 
expected  products  and/or  results  of  the 
project  clearly  explained?  Will  the 
project  contribute  lo  an  improvement  in 
the  quality  or  diversity  ojthe  Nation's 
food  and  agricultural  scientific  and 
professional  expertise  base? 

(4)  Continuation  plans — Are  there 
plans  for  continuation  or  expansion  of 
the  project  beyond  USDA  support?  Are 
there  indications  of  external,  non- 
Federal  support?  Are  there  realistic 
plans  for  making  the  project  self- 
supporting? 

(b)  Potential  of  submitting 
instituUon(s)  to  successfully  complete 
project  objectives:  70  points. 

Tnis  criterion  assesses  the  soundness 
of  the  proposed  approach,  the  adequacy 
of  human  and  physical  rB.sources 
available  to  carry  out  the  project,  the 
institution's  commitment  to  the  project, 
partnerships  and  collaborative  efforts 
involving  all  t>-pes  of  institutions,  its 
cost-effectiveness,  and  the  extent  lo 
which  the  total  budget  adequately 
supports  the  project. 

1 1 )  Proposed  approach — Are  the 
objectives  achievable,  logical,  and  based 
on  review  of  literature?  Is  the  plan  of 
operation  managerially,  educationally, 
and/or  scientifically  sound?  Is  the 
overall  plan  integrated  with  or  does  it 
expand  upon  other  major  efforts  to 
improve  the  quality  of  food  and 
agricultural  sciences  higher  education? 
Is  the  timetable  realistic? 

(2)  Resources — Are  there  adequate 
institutional  resources  to  carry  out  the 
project?  Do  the  project  personnel 
possess  requisite  expertise  lo  complete 
successfully  the  project?  Have  personnel 
committed  adequate  effort  to  achieve 
slated  objectives  and  anticipated 
outcomes?  Will  the  project  have 
adequate  administrative  support  lo  carrv 
out  the  proposed  activities?  Will  the 
project  have  access  to  needed  resources 
such  as  instrumentation,  facilities, 
computer  services,  library,  and  other 
instruction  support  resources? 

(3)  Institutional  commitment — Is  there 
evidence  to  substantiate  that  the 
institution  has  a  long  term  commitment 
to  support  the  resultls)  and/or 
product(s)  produced  by  this  project,  that 
it  will  help  satisfy  the  institution's  high- 
priority  objectives,  or  that  the  project  is 
supported  by  the  su^legic  plans? 

(4)  Coordination  and  partnership 
efforts — Will  the  project  demonstrate 
enhanced  coordination  between  the 
applicant  institution(s)  and  other 
colleges  and  universities  with  food  and 


agrictiltural  sciences  programs  eligible 
for  grants  under  this  program?  Will  die 
project  expand  partnership  ventures 
among  eligible  colleges  and  universities, 
or  with  the  private  sector,  that  are  likely 
to  enhance  program  quality  or 
supplement  resources  available  to  food 
and  agricultural  sciences  higher 
education?  Will  the  arrangements  for 
partner(s)  and/or  collaborator(s) 
enhance  dissemination  of  the  re.sult(s) 
and/or  product(s)? 

(5)  Budget  and  cost-effectiveness — Is 
the  budget  request  justifiable?  Are  costs 
reasonable  and  necessar>?  Will  the  total 
budget  be  adequate  to  carrv  out  project 
activities?  Are  the  8ource(s)  and 
amounl(s)  of  non-Federal  matching 
support  clearly  identified  and 
appropriately  documented?  For  a  joint 
project  proposal,  is  the  shared  budget 
for  three  or  more  institutions  explained 
clearly  and  in  sufficient  detail?  Is  the 
proposed  project  cost-effective?  Does  it 
demonstrate  a  creative  use  of  limited 
resoiures.  maximize  educational  value 
per  dollar  of  USDA  support,  achieve 
economies  of  scale,  leverage  additional 
funds  or  have  the  potential  to  do  so. 
focus  expertise  and  acUvit>'  on  a 
targeted  need  area,  or  promote  coalition 
building  for  current  or  future  ventures? 

(c)  Effectiveness  of  evaluation  plan 
and  potential  for  dissemination  of  the 
result(s)  and/or  product(s)  lo  other 
institutions  and  for  utilization  by  other 
institutions:  65  points. 

This  criterion  assesses  the  adequacy 
of  the  evaluation  strategy,  the  quality  of 
outcome  measures,  the  expertise  anti 
availability  of  himian  resources  lo 
conduct  the  evaluation,  the  record  of  the 
key  personnel  is  disseminating 
advancements  in  education,  e.g.. 
publishing  educational  articles  in  peer 
reviewed  journals,  the  adequacy  of  the 
plan  for  dissemination,  and  the 
potential  for  utilization  by  other 
institutions. 

(1)  Evaluation — Does  the^iroposal 
contain  a  well-designed  plan  to  evaluate 
results  of  the  project?  Will  this  plan 
provide  conclusions  suitable  for 
convincing  a  peer  revie\y  audience  of 
the  accomplishment?  Does  it  allow  for 
continuous  and/or  frequent  feedback 
during  the  life  of  the  project?  Does  the 
evaluation  plan  contain  outcome 
measures?  Are  the  outcome  measures 
capable  of  assessing  the  quality  and 
usefulness  of  project  results  and 
products?  Are  the  individuals  involved 
in  project  evaluation  skilled  in 
evaluation  strategies  and  procedures? 
Can  the  outcome  measiu^s  provide  an 
objective  evaluation?  Is  the  outcome 
assessment  designed  in  such  a  way  that 
it  can  assist  faculty  al  other  institutions 


in  deciding  whether  to  use  project 
results  or  products? 

(21  Dissemination — Is  there  a 
commitment  to  submit  the  results  of  the 
project  evaluation  lo  peer  review  by  the 
academic  community  in  the  food  and 
agricultural  sciences'?  Does  the  proposed 
project  include  clearly  ouUined  and 
realistic  mechanisms  tlial  will  lead  lo 
widespread  dissemination  of  project 
results,  including  national  electronic 
communication  systems,  publications, 
presentations  at  professional 
conferences,  and/or  use  by  faculty 
development  or  research/teaching  skills 
workshops? 

(3)  Utilization — Is  it  probable  thai 
other  institutions  will  adapt  the  residt(s) 
and/or  producl(s)  of  this  project  for  their 
own  use?  Can  the  project  sen-e  as  a 
model  for  others?  If  successful,  is  the 
project  likely  to  lead  to  education 
reform?  Is  the  product(s)  and/or  result(s) 
likely  to  provide  a  significant 
contribution  to  the  advancement  of 
higher  education  in  the  food  and 
agricultural  sciences?  Arepartner(s) 
and/or  collaborator(s)  committed  to 
utilize  the  product(s)  and/or  result(s)' 

D.  How  lo  Obtain  AppUcaUon  Materials 

An  Application  Kit  containing 
program  application  materials  will  be 
made  available  to  eligible  institutions 
upon  request.  These  materials  include 
the  Administrative  Provisions,  forms, 
instructions,  and  other  relevant 
information  needed  to  prepare  and 
submit  grant  applications.  Copies  of  the 
Application  Kit  may  be  requested  from 
Uie  Proposal  Services  Unit,  Office  of 
Extramural  Programs.  Cooperative  State 
Research,  Education,  and  Extension 
Service.  U.S.  Department  of  Agriculture 
STOP  2245;  1400  Independence 
Avenue.  SW.  Washington,  DC  20250- 
2245.  The  telephone  number  is  (202) 
401-5048.  When  contacting  the 
Proposal  Sen'icos  Unit,  please  indicate 
that  you  are  requesting  forms  for  the  FY 
2000  Challenge  Grants  Program. 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psbSreeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FT  2000 
Challenge  Grants  Program.  The 
materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

E.  Submission  of  a  Proposal 

An  original  and  seven  (7)  copies  of  a 
proposal  must  be  submitted.  Proposals 
should  contain  all  requested 
information  when  submitted.  Further 
information  regarding  proposal 
submission  is  provided  in  the  Program 
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Announcement  in  tlie  FT  2000 
Application  Kit. 

F.  Catalog  of  Federal  Domestic 
Aasistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assi-ilance  under 
No.  10.217,  Higher  Education  Challenge 
Grants  Program. 

G.  Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
These  comments  will  be  considered  in 
the  development  of  the  next  request  for 
proposals  for  the  program.  Such 
comments  will  be  forwarded  to  the 
Secretary  or  his  designee  for  use  in 
meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (7  U.S.C.  7B13(c)(2)).  Written 
comments  should  be  submitted  by  first- 
class  mail  to:  Policy  and  Program 
Liaison  Staff,  OfKce  of  Extramural 
Programs,  USDA-CSREES;  STOP  2299, 
1400  Independence  Avenue,  SW., 
Washington.  DC  20250-2299;  or  via  e- 
mail  to:  RTP-OEPSreeusda.gov.  (This  e- 
mail  address  is  intended  only  for 
receiving  stakeholder  input  comments 
regarding  this  RFP.  and  not  for 
requesting  information  or  forms.) 

m  your  comments,  please  indicate 
that  you  are  responding  to  the  FY  2000 
Higher  Education  Challenge  Grants 
Program.  Submissions  of  comments  are 
requested  within  six  months  from  the 
issuance  of  the  solicitation  of 
applications.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 

Done  at  Washington,  D.C,.  this  10th  day  of 
December  1999. 
Charlns  VI.  Laughlin. 

Administmtor.  Cooperative  Stale  Research. 
Education,  and  Extension  Senice. 
IFR  Doc.  99-32732  Filed  12-16-99;  8:45  ami 
auaio  cooE  Mio-2i-i> 

DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

[Dockat  »to.  99-052N1 

Equivalence  Evaluation  Process  for 
Foreign  Meat  and  Poultry  Food 
Regulatory  Systems;  Response  to 
Comments 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice,  response  to  comments. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  published  a 
notice  in  the  Federal  Register  of  March 


12, 1999  (64  F.R  12281)  announcing  the 
availability  of  a  document  that  describes 
the  Agency's  process  for  evaluating 
foreign  meat  and  poultry  inspection 
systems  to  determine  whether  they  are 
equivalent  to  the  United  States' 
inspection  system.  FSIS  solicited  public 
comments  on  this  document  and  held  a 
public  meeting  on  April  14.  1999,  to 
discuss  the  equivalence  evaluation 
process.  The  comment  period  ended 
May  11, 1999.  This  notice  responds  to 
the  comments  received  from  the  public. 
ADDRESSES:  Copies  of  the  comments  are 
available  from  the  FSIS  Docket  Clerk. 
Room  102  Cotton  Armex.  300  12th 
Street,  SW,  Washington,  DC  20250- 
3700. 

FOR  FURTHER  INFORMATION  COtfTACT:  Mr. 
Clark  Danford.  Acting  Director, 
International  Policy  Division;  Office  of 
Policy,  Program  Development,  and 
Evaluation;  (202)  720-6400,  or  by 
electronic  mail  to 
clark.danford@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  equivalence  concept  was 
introduced  in  the  Agreement  on  the 
Application  of  Sanitary  and 
Phytosanitary  Measures  (the  "SPS 
Agreement"),  which  appears  in  the 
Final  Act  of  the  Uruguay  Round  of 
Multilateral  Trade  Negotiations  si^ 
in  Marrakech  on  April  15, 1994.  The 
SPS  Agreement  became  effective  in 
January  1995.  concurrently  with 
establishment  of  the  World  Trade 
Organization  (WTO),  which  superseded 
the  General  Agreement  on  Taritfs  and 
Trade  (GATT)  as  the  umbrella 
organization  for  international  trade.  The 
United  States  is  a  signatory'  to  the  SPS 
Agreement  and  is  a  member  of  the 
WTO. 

Under  Article  4  of  the  SPS 
Agreement,  an  importing  member 
nation  must  accept  an  exporting 
member's  SPS  measures  as  equivalent  to 
its  ovra  measures  if  the  exporting 
member  has  objectively  demonstrated 
that  its  measures  achieve  the  importing 
member's  appropriate  level  of  sanitary 
or  phytosanitary  protection  (ALOP).  In 
other  words,  each  member  nation  of  the 
WTO,  including  the  United  States,  must 
accept  as  equivalent  to  its  own  food 
regulatory  system  the  food  regiUatory 
system  of  another  member  that  has  been 
demonstrated  to  furnish  the  same  level 
of  public  health  protection.  However, 
the  burden  of  demonstrating 
equivalence  is  on  the  exporting  country. 

Equivalent  regulatory  systems  need 
not  be  identical.  The  specific  SPS 
measures  applied  by  an  exporting 
nation  may  differ  from  those  required  by 


an  importing  nation.  On  the  other  hand, 
though  WTO  members  are  encouraged 
to  adopt  international  food  standards  in 
order  to  "harmonize"  the  world's  food 
regiUatory  systems  and  facilitate  trade, 
an  importing  country'  has  the  right  to 
decide  whether  a  food  regulatory  system 
employed  by  an  exporting  country  is 
equivalent  lo  its  own  or  is  adequate  to 
achieve  the  importing  country's 
appropriate  level  of  sanitary  or 
phvtosanitarj'  protection.  The  importing 
countn,'  also  has  the  right  to  decide 
whether  the  evidence  provided  to 
demonstrate  equivalence  is  adequate. 

FSIS  Equivalence  Evaluation  Process 

FSIS  has  developed  a  process  for 
evaluating  whether  a  foreign  country's 
meat  and  poultry  food  regulatory  system 
and  specific  sanitary  measures  are 
equivalent  to  the  U.S.  system  and 
measures.  This  process  is  described  in 
a  January  1999  document  entitled  "FSIS 
Process  for  Evaluating  the  Equivalence 
of  Foreign  Meat  and  Poultry  Regulatory 
Systems"  (hereafter  cited  as  "FSIS 
Process").  Copies  of  this  document  are 
available  at  the  location  indicated  above 
in  AOORESSES.  .^n  electronic  copy  may 
be  found  at  the  following  Internet 
address  www,fsis.usda,gov/oa/news/ 
equiv.htm. 

FSIS  published  a  notice  in  the 
Federal  Register  of  March  12. 1999  (64 
F.R.  12281)  announcing  the  availability 
of  this  document  and  soliciting  public 
comments.  The  Agency  also  held  a 
public  meeting  on  April  14, 1999,  to 
discuss  the  equivalence  evaluation 
process.  FSIS  announced  that  the 
comments  received  would  be  the  basis 
for  further  development  of  this  Agency's 
equivalence  evaluation  process.  The 
substance  of  those  comments  and  FSIS 
responses  follows. 

Response  to  Comments 

The  Federal  Register  notice  comment 
period  closed  on  May  11. 1999.  Four 
organizations  commented.  Following  is 
a  summary  of  themes  presented  in  the 
public  comments  and  responses  from 
FSIS. 

One  commenter  expressed  support  for 
the  FSIS  equivalence  evaluation  process 
with  a  caveat  that  prior  notification  of 
which  establishments  FSIS  will  visit 
during  a  system  audit  allows 
establishments  to  alter  their  processes 
and  procedures  in  preparation  for  the 
visit  and  to  revert  to  "normal" 
operations  thereafter.  This  commenter 
recommended  that  establishment  audits 
be  unannounced. 

FSIS  responds  that  foreign  inspection 
system  audits  are.  by  necessity, 
cooperative  events.  For  example,  FSIS 
must  first  request  permission  from  a 


foreign  government  to  \isit  the  country 
and  conduct  an  audit.  FSIS  is  obliged  to 
provide  a  proposed  itinerary  with  its 
request.  This  is  necessary,  in  part, 
because  FSIS  is  a  guest  in  the  foreign 
country  and  is  escorted  from  place  to 
place  by  foreign  officials.  The  same 
process  is  applied  in  the  United  States 
when  a  foreign  government  asks  to  visit 
U.S.  establishments.  Additionally,  the 
U.S.  system  of  prior  notification  is 
modeled  on  draft  Codex  guidelines 
titled  "Draft  Guidelines  for  the  Design, 
Operation,  Assessment  and 
Accreditation  of  Food  Import  and 
Export  Inspection  and  Certification 
Systems"  which  have  been  advanced  to 
Step  B  of  the  approval  procedure 
(ALINORM  97/30A,  Appendix  U, 
Aimex). 

A  second  commenter  emphasized  the 
necessity  for  a  "level  plaving  field"  in 
that  inspection  procedures  in  countries 
that  export  to  the  United  States  must  be 
as  effective  as  U.S.  domestic  programs. 
This  commenter  found  the  "FSIS 
Process  "  document  to  accurately  portray 
SPS  Agreement  principles  and 
applauded  FSIS  for  being  "out  front"  in 
international  equivalence 
implementation.  The  commenter  said 
that,  while  the  document  analysis 
portion  of  this  process  is  important,  the 
challenge  is  to  verif>'  foreign  inspection 
systems  and  individual  sanitary 
measures  by  on-site  audiu.  The 
conunenter  noted  that  during  times  of 
budget  stress  FSIS  managers  may  be 
tempted  to  cut  back  on  system  audits  to 
less  often  than  once  a  year.  The 
commenter  stated  that  this  must  not 
happen— that  FSIS  is  obligated  lo 
conduct  system  audits  at  least  annually 
in  all  exporting  countries  and  share  the 
results  quarterly  with  public 
stakeholders.  In  a  related  matter,  the 
commenter  believed  that  the  "FSIS 
Process  "  section  on  Initial  System 
Equivalence  did  not  clearly  state  what 
initial  audits  evaluate  and  requested 
further  clarification.  Finally,  this 
commenter  said  that  reference  to  animal 
disease  issues  should  be  lifted  from 
foobiote  1  and  included  in  the  body  of 
the  document  to  emphasize  the 
important  coordination  between  FSIS 
and  the  Animal  and  Plant  Health 
Inspection  Senice  on  applications  for 
eligibility. 

FSIS  responds  with  a  pledge  that 
budget  priority  will  be  given  to  support 
annual  system  audits  in  all  exporting 
countries.  With  regard  to  what  FSIS 
evaluates  during  initial  audits  of  foreign 
inspections  systems,  these  criteria  are 
regulatory  and  set  forth  in  9  CFR  327.2, 
Eligibility  of  foreign  countiies  for 
importation  of  products  into  the  United 
States.  The  same  criteria  apply  to 


poultry  importation  and  appear  at  9  CFR 
381.196.  The  next  version  of  "FSIS 
Process""  will  incorporate  a  summan,'  of 
these  criteria.  Additionally,  the  Agency 
will  incorporate  most  of  the  editorial 
changes  suggested  by  this  commenter  in 
the  next  revision  of  "FSIS  Process,"" 
which  will  be  made  in  the  Spring  of 
2000  and  posted  on  the  FSIS  homepage. 
At  that  time  FSIS  «ill  also  begin  posting 
foreign  inspection  system  audit  results  " 
on  the  FSIS  homepage. 

A  third  commenter  noted  that  FSIS 
has  appropriately  recognized  the  U.S. 
commitment  to  equivalence  under  the 
SPS  Agreement  and  said  that  the  '"FSIS 
Process""  document  affirms  that 
commitment.  The  conunenter  stated  that 
the  principles  of  equivalence  will  help 
to  enhance  food  safety  globally  as  other 
nations  strive  lo  attain  the  U.S.  level  of 
protection  neceiisary  for  market  access. 
The  commenter  commended  FSIS  for 
consistency  with  Codex  work,  slating 
that  it  is  appropriate  to  incorporate 
Codex  guidelines  within  U.S.  standards 
where  suitable.  The  commenter  also 
voiced  support  for  the  concept  of  Food 
Safely  Objective  (FSO)  as  a  bridge  to 
describe  how  sanitar>'  measures  attain 
an  importing  country"s  level  of 
protection.  The  commenter  noted  Uiat 
"FSIS  Process"  contains  an  excellent 
description  of  FSO  work  underway  in 
Codex  and  generally  praised  the 
transparent  manner  that  FSIS  is 
proceeding  with  its  equivalence 
evaluation  process.  However,  this 
commenter  also  advised  that  some 
aspects  of  "FSIS  Process"  needed 
improvement.  For  example,  the 
commenter  did  not  find  the  process 
document  adequate  to  provide  sufficient 
operational  guidance  to  assist  the 
United  States'  trading  partners  in  the 
submission  of  an  equivalence  request. 
The  commenter  recommended  that  FSIS 
add  to  "FSIS  Process"  the  detailed 
information  it  presented  at  the  April  14 
public  meeting.  Several  editing  changes 
were  also  suggested  in  other  portions  of 
the  ""FSIS  Process'"  document. 

FSIS  responds  that  this  commenter"s 
suggestions  for  a  revision  of  "FSIS 
Process"  were  thoughtful  and  useful. 
The  next  revision  of  "FSIS  Process""  will 
include  the  material  suggested  by  the 
commenter,  including  guidance  on 
information  that  should  be  included  in 
an  equivalence  request. 

A  fourth  commenter  found 
considerable  fault  with  the  ""FSIS 
Process"'  document.  This  commenter 
stated  that  FSIS  should  correct 
misstatements  in  "FSIS  Process"  that 
assert  the  equivalence  of  all  countries 
that  now  export  to  the  U.S.  because 
FSIS  has  not  verified  that  all  of  these 
countries  have  implemented  equivalent 


PR/HACCP  sanitary  measures.  "The 
commenter  recommended  thai  FSIS 
amend  its  regulations  to  provide  for 
public  participation  in  all 
determinations  of  foreign  inspection 
system  equivalence.  This  commenter 
also  said  that  FSIS  should  correct  a 
misstatement  in  "FSIS  Process"  that 
asserts  that  a  country  can  set  any  level 
of  protection  it  deems  appropriate 
because,  under  SPS,  the  level  of 
protection  must  be  based  on  scientific 
evidence  of  risk. 

FSIS  responds  that  every  country 
presently  eligible  to  export  meat  or 
poultry  products  to  the  United  States 
has  a  food  inspection  system  thai  is 
equivalent  to  the  FSIS  domestic 
inspection  system.  This  agency  is 
committed  lo  protecting  the  health  of 
U.S.  consumers,  audit  will  continue  to 
make  every  effort  to  ensure  that  meat, 
poultry,  and  egg  products  imported  into 
the  United  Slates  are  as  safe  as  products 
produced  in  this  country. 

Prior  to  the  World  Trade  Organization 
(WTO)  Agreement  on  Sanitary  and 
Phytosanitary'  measures  (commonly 
referred  to  as  the  "SPS  Agreement"). 
FSIS  evaluated  foreign  food  regulator)' 
systems  under  provisions  in  U.S. 
inspection  laws  that  required  programs 
to  be  "at  least  equal  to"  the  U.S.  system. 
The  eligibility  of  countries  lo  export 
moat  or  poultry  to  the  United  States  was 
initially  evaluated  through  analysis  of 
applications  followed  by  on-site  audits. 
When  the  SPS  Agreement  wa.'i  ratified 
in  1994,  all  "at  least  equal  to"  countries 
that  were  eligible  to  export  meat  or 
poultry  to  the  United  Slates  were 
automatically  judged  to  be  "equivalent."" 

The  SPS  Agreement  obliges  the 
United  Stales  to  respond  lo  requests  bv 
other  conb-acting  parties  to  determine 
whether  specified  meal  and  poultry 
processing  sanitary  measures  are 
equivalent  to  those  of  the  United  Stales. 
Alternative  sanitary  measures  may  be 
raised  independentiy  by  exporting 
countries  in  the  form  of  proposed 
foreigii  inspection  system  changes,  or 
they  may  be  offered  in  response  lo  new 
U.S.  import  requirements. 

All  alternative  sanitary  measures  are 
evaluated  by  FSIS  against  two  generic 
criteria: 

(1)  Does  the  alternative  sanitary 
measure  comport  with  USDA  regulatory 
requirements  for  the  import  of  meal  and 
poultry  products  to  the  United  Slates? 
and  (2)  Does  the  alternative  sanitary 
measure  afford  American  consumers  the 
same  level  of  public  health  protection  as 
is  provided  by  USDA  domestic 
measures? 

Each  of  the  thirty-six  countries  that 
are  presently  permitted  to  export  meat 
or  poultry  products  lo  the  United  States 
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has  a  food  regulatory  system  that  FSIS 
has  determined  to  be  equivalent  to  the 
US  inspection  system.  From  this 
baseline  of  equivalence.  FSIS  has  sought 
to  ensure  that  equivalence  is 
maintained.  For  example,  when  FSIS 
implements  new  sanitary  measures 
domestically-such  as  the  Pathogen 
Reduction/ HACCP  final  rule-notice  is 
given  to  each  exporting  country  that  the 
new  measures  must  be  adopted  by  the 
foreign  food  regulatory  system  in  either 
the  same  way  or  in  an  equivalent 
manner.  Exporting  countries  are  asked 
first  to  proiide  FSIS  written  assurance 
that  the  new  requirement  will  be 
implemented  and  second  to  submit 
documentary  evidence  to  support 
equivalence.  FSIS  reviews  this 
documentation  on  a  country-by-country 
basis  and  makes  a  determination  of 
whether  the  foreign  country's  measure 
appears  to  be  equivalent.  During  the 
next  on-site  foreign  inspection  system 
audit,  the  implementation  of  that 
measure  is  verified. 

There  is  no  reason  to  stop  trade  with 
exporting  countries  while  the  document 
analysis  and  verification  process  is 
underway.  Consumers  are  fully 
protected  because  FSIS  will  interrupt 
trade  in  three  circumstances.  One  is 
where  an  emergency  sanitary  measure  is 
implemented  by  FSIS  to  address  a 
hazard  that  is  so  severe  that  no  product 
can  enter  the  marketplace  from  a  foreign 
establishment  until  die  control  is  in 
place.  The  second  is  where  an  exporting 
country  does  not  provide  satisfactory 
documentary  evidence  of  an  equivalent 
sanitar\'  measure.  The  third  is  where  a 
system  audit  reveals  that  an  exporting 
country  is  not  implementing  a  sanitary 
measure  in  the  manner  that  FSIS 
initiallv  determined  to  be  equivalent. 

In  the  case  of  FSIS'  Pathogen 
Reduction/HACCP  sanitary  measures, 
the  first  circum.stance  does  not  apply 
because  none  of  the  requirements  are  of 
an  emergency  nature.  Thus.  FSIS  has 
proceeded  to  evaluate  from  each 
exporting  country  documentation  that 
explains  the  country's  method  of 
implementing  PR/HACCP  sanitary 
measures.On-site  verification  is 
proceeding  as  well. 

FSIS  has  sought  public  participation 
in  the  equivalence  verification  process 
through  the  publication  of  "FSIS 
Process  "  along  with  the  public  meeting 
held  on  April  14.  1999.  and  this  Federal 
Register  notice.  FSIS  will  provide  for 
additional  participation  periodically 
about  foreign  inspection  system 
equivalence  verification  audit  results, 
port-of-entry  reinspection  results,  and 
other  notices  of  significant  events 
regarding  equivalence.  In  particular. 
FSIS  will  host  a  public  meeting  on 


December  14. 1999.  to  report 
completion  of  document  analyses  to 
evaluate  the  equivalence  of  foreign 
countries  with  USDA's  Pathogen 
Reduction/HACCP  final  rule 
requirements.  For  further  information, 
see  FSIS  Notice  99-051N.  dated 
November  24.  1999  [64  FR  66164). 

A  central  purpose  of  "FSIS  Process" 
is  to  apprise  the  public  of  how  FSIS  is 
carrying  out  the  day-to-day  business  of 
equivalence  evaluations.  FSIS  believes 
that  all  routine  equivalence 
determinations  are  being  made  in  a 
sound  and  wholly  transparent  manner. 

In  the  case  of  a  new  application  for 
eligibility.  FSIS  generally  begins  with 
little  or  no  knowledge  of  the  foreign 
food  regulatory  system.  After  extensive 
document  analysis  and  an  onsite  system 
audit.  FSIS  notifies  the  public  of  an 
impending  equivalence  determination 
and  allows  time  for  comment.  This 
process  provides  maximum  assurance 
that  a  new  exporting  country  is 
equivalent. 

Once  the  initial  equivalence 
determination  is  made.  FSIS  follows  the 
procedures  set  forth  in  "FSIS  Process" 
to  ensure  that  equivalence  is 
maintained.  FSIS  pledges  to  conduct  its 
equivalence  activities  in  a  fully 
transparent  manner  and  will  continue  to 
advise  and  involve  the  public  in  its 
equivalence  work. 

FSIS  attempted  in  its  "FSIS  Process" 
document  to  explain  "level  of 
protection"  (LOP)  by  using  a  quote  from 
the  Administrative  Action  Statement 
accompanying  "The  Uruguay  Round 
Agreements  Act."  (P.L.  103-465; 
December  8.  1994).  as  follows: 

"The  ISPS]  Agreement  explicitly 
affirms  the  right  of  each  government  to 
choose  its  levels  of  protection,  including 
a  'zero  risk'  level  if  it  so  chooses.  A 
government  may  establish  its  levels  of 
protection  by  any  means  available  under 
its  law,  including  by  referendum.  In  the 
end,  the  choice  of  the  appropriate  level 
of  protection  is  a  societal  value 
judgment.  The  Agreement  imposes  no 
requirement  to  establish  a  scientific 
basis  for  the  chosen  level  of  protection 
because  the  choice  is  not  a  scientific 
judgment."  [Administrative  Action 
Statement  accompanying  "The  Uruguay 
Round  Agreements  Act. "  (P.L.  103-465; 
December  8.  1994);  at  A.3.  House  Report 
No.  103-826  (II)  accompanying  H.R. 
5110.1 

This  statement  describes  significant 
administrative  actions  proposed  to 
implement  the  Uruguay  Round 
Agreements.  It  represents  an 
authoritative  expression  by  the 
.administration  concerning  its  views 
regarding  the  interpretation  and 
application  of  the  Uruguay  Round 


Agreements,  both  for  purposes  of  U.S. 
international  obligations  and  domestic 
law.  Since  this  Statement  was  approved 
by  the  Congress  at  the  time  it 
implemented  the  Uruguay  Round 
agreements,  the  interpretations  of  those 
agreements  in  this  statement  carry 
particular  authority. 

The  SPS  Agreement  defines 
appropriate  level  of  protection  as 
follows:  "Appropriate  level  of  sanitary 
or  phytosanitar>'  protection-The  level  of 
protection  deemed  appropriate  by  the 
Member  establishing  a  sanitary  or 
phytosanitary  measure  to  protect 
human,  animal  or  plant  life  or  health 
within  its  territory.  NOTE:  Many 
Members  otherwise  refer  to  this  concept 
as  the  'acceptable  level  of  risk.' " 

Article  2  sots  forth  a  requirement  that 
sanitary  measures  (not  LOP)  employed 
to  meet  an  importing  country's 
appropriate  level  of  protection  must  be 
based  on  "scientific  principles." 
Additionally.  Article  5  requires  that 
sanitary  measures  (not  LOP)  be  based 
on  "an  assessment,  as  appropriate  to  the 
circumstances,  of  the  risks  to  human 
•   •   '  health." 

Neither  provision  limits  a  country's 
right  to  set  its  level  of  protection  at  any 
point  it  deems  appropriate  because  that 
decision  is  a  societal  value  judgment, 
not  a  scientific  conclusion.  For  example, 
an  importing  country  may  decide  that 
its  tolerance  for  a  particular  "hazard"  in 
meat  products  is  zero  and  put  in  place 
sanitary  measures  designed  to  achieve 
zero  risk.  Where  science  does  enter  this 
equation  is  that  the  hazard  must 
actually  exist  and  be  scientifically 
supported.  Specifically,  an  importing 
country  could  not  ban  a  substance  in 
meat  under  the  zero  risk  criterion  if 
there  is  no  scientific  evidence  that  the 
substance  qualifies  as  a  hazard  to 
human  health.  That  would  be  a 
"disguised  restriction  on  international 
trade"  which  is  prohibited  by  Article 
5.5  of  the  SPS  Agreement. 

FSIS  is  pleased  with  the  overall 
acceptance  of  its  equivalence  evaluation 
process  and  is  committed  to  a 
continuation  of  the  open  and 
transparent  manner  in  which  we  have 
conducted  our  equivalence  activities. 

Additional  Public  Notiflcatlon 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice.  FSIS  will  announce  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 


organizations  and  individuals  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http;//www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  alhed 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience  than  would 
otherwise  be  possible.  For  more 
information  or  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Pubhc  Affairs 
Office,  at  (202)  720-5704, 

Done  at  Washington,  DC  on:  December  8. 
1999. 

Thomas  |.  Billy. 

Administrator. 

IFR  Doc,  99-32551  Filed  12-16-99:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service  in  Alabama 

Notice  of  Proposed  Change  to  Section 
IV  ot  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Alatiama 

agency:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Alabama,  U.S.  Department  of 
AgriciUture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Alabama  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
.Mabama  to  issue  conservation  practice 
standards:  Constructed  Wetland — (Code 
656). 

DATES:  Comments  will  be  received  until 
January  18,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Robert  N.  Jones, 
Acting  State  Conservationist.  Natural 
Resources  Conservation  Service  (NRCS). 
3381  Skyway  Drive.  P.O.  Box  311. 
Auburn.  AL  36830.  Copies  of  the 
practice  standards  will  be  made 
available  upon  written  request, 
SUPPLEMENTARY  INFORMATK3N:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
stales  that  revisions  made  after 


enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Alabama  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Alabama  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  Docembar  3.  1999. 
|.B.  Chaffin, 

Assistant  State  Conservationist,  Natural 
Besources  Conservation  Service,  Auburn. 
Alabama. 

IFR  Doc.  99-32493  Filed  12-16-99:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Municipal  Interest  Rates  for  the  Rrst 
Quarter  of  2000 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  municipal  interest 
rates  on  advances  bom  insured  electric 
loans  for  the  first  quarter  of  2000. 

summary:  The  Rural  Utilities  Service 
hereby  announces  the  interest  rates  for 
advances  on  municipal  rate  loans  with 
interest  rate  terms  beginning  during  the 
first  calendar  quarter  of  2000. 
BATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  January  1 . 
2000.  and  ending  March  31.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Dotson.  Loan  Funds  Control 
Assistant.  U.S.  Department  of 
Agriculture,  Rural  Utilities  Service, 
Room  0227-S,  Stop  1524, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-1500. 
Telephone:  202-720-1928.  FAX:  202- 
690-2268.  E-mail: 
CDotson@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  first  calendar 
quarter  of  2000  for  mimicipal  rale 
electric  loans.  RUS  regulations  at 
S  1714.4  state  that  each  advance  of 
funds  on  a  municipal  rate  loan  shall 
bear  interest  at  a  single  rate  for  each 
interest  rate  term.  Pursuant  to  §  1714.5, 
the  interest  rates  on  these  advances  are 
based  on  indexes  published  in  the 
"Bond  Buyer"  for  the  four  weeks  prior 
to  the  fourth  Friday  of  the  last  month 
before  the  beginning  of  the  quarter.  The 
rate  for  interest  rate  terms  of  20  years  or 


longer  is  the  average  of  the  20  year  rates 
published  in  the  Bond  Buyer  in  the  four 
weeks  specified  in  §  1714.5(d).  The  rate 
for  terms  of  less  than  20  years  is,  the 
average  of  the  rates  published  in  the 
Bond  Buyer  for  the  same  four  weeks  in 
the  table  of  "Municipal  Market  Data — 
General  Obligation  Yields"  or  the 
successor  to  this  table.  No  interest  rate 
may  exceed  the  interest  rate  for  Water 
and  Waste  Disposal  loans. 

The  ubie  of  Municipal  Market  Data 
includes  only  rates  for  securities 
maturing  in  2000  and  at  5  year  intervals 
thereafter.  The  rates  published  by  RUS 
reflect  the  average  rates  for  the  years 
shovni  in  the  Municipal  Market  Data 
table.  Rates  for  interest  rate  terms 
ending  in  intervening  years  are  a  linear 
interpolation  based  the  average  of  the 
rates  published  in  the  Bond  Buyer.  All 
rates  are  adjusted  to  the  nearest  one- 
eighth  of  one  percent  (0,125  percent)  as 
required  under  §  1714.5(a).  The  market 
interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  quarter  is  5.750 
percent. 

In  accordance  with  §  1714.5,  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
first  calendar  quarter  of  2000. 


Interest  rate  term  ends  in 
(year) 


RUS  rale  (0.000 
pefcant) 


2021  or  later  , 

2020 

2019 

2018 

2017 

2016  

2015 ...._ 

2014 

2013 

2012 

2011  

2010 

2009 


2008 

2007 

2006 _.. 

2005 

2004 , 

2003 

2002  

2001  _, 


5.750 
5.7S0 
5.750 
5.750 
5,825 
5,625 
5,500 
5.375 
5.375 
5.250 
5125 
5.000 
5.000 
4875 
4.750 
4.750 
4,625 
4,375 
4.250 
4000 
3.875 


Dated:  December  10,  1999. 
Christopher  A.  McLean, 

Acting  Administrator,  Rural  Utilities  Service. 
IFR  Doc.  99-32733  Filed  12-16-99:  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  from  Procurement  List. 

StJHMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  ser\'ices  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  and  a  service 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE;  January  IB.  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gatewfay  3.  Suite  310. 
1215  [efferson  Davis  Highway. 
.■\rlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  wUl  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  1  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 


Procurement  List.  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  list  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Kit.  Computer  Maintenance 

70.'i5-OH52-9086 

7045-01-315-0850 

7045-01-450-8599 
NPA:  North  Central  Sight  Semicas.  Inc.. 
Wiltiamsport.  Pennsylvania 

Services 

Food  Service  Attendant 
Fort  Drum.  New  York 
NPA:  (efferson  County  Chapter.  t^SARC. 
Watertown.  New  York 

Grounds  Maintenance 

U.S.  Depl.  of  the  Interior,  National  Park 

Service.  Golden  Gate  NaUonal  Recreation 
Area.  Fort  Mason.  San  Francisco. 
California 

NPA:  Recreation  Center  for  the  Handicapped. 
Inc..  San  Francisco.  California 

Janitorial/Custodial 

U.S.  Merdiant  Marine  Academy.  Kings  Point. 

New  York 
NPA:  The  Corporate  Source.  Inc..  New  York. 

New  York 
Kingsville  Naval  Air  Station.  Kingsville, 

Texas 
NPA:  The  RC  Foundation,  C^irpus  Christi. 

Texas 

Mailing  Services 

Centers  for  Disease  Control  and  Prevention. 

National  Center  for  Infectious  Diseases. 

Atlanta.  Georgia 
NPA:  Nobis  Enterprises.  Inc..  Marietta. 

Georgia 


Deletions 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  deletion  from  the 
Procurement  List. 


The  following  commodities  and 
service  have  been  proposed  for  deletion 
from  the  Procurement  List: 

Commodities 

Paper.  Tabulating  MacJiine 

7530-00-249-4847 

7S3()-<K)-057-9487 

Services 

Base  Supply  Center.  Fort  McClellan. 
Alabama. 

G.  John  Heyer. 

General  Counsel. 

IFR  Doc.  99-32742  Filed  12-16-99:  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
liunished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furoished  by 
such  agencies. 

EFFECTIVE  DATE:  January  18.  2000. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  Cjystal  Gateway  3.  Suite  310, 
1215  lefferson  Davis  Highway. 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  22  and  29.  and  November  5. 
1999.  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (64  I^ 
57031.  58378  and  60407)  of  proposed 
additions  to  and  deletions  fitim  the 
Procurement  List; 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 


number  of  small  entities.  The  major 
factors  considered  for  this  certification 
wore: 

1 .  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Ckivemment. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procuroment 
List: 

Administrative  Servitxs 

V.S.  Army  Corps  of  Engineers.  New  England 

District.  696  Virginia  Road.  Concord. 

Massachusett.s 

Administrative  Services 

Puget  Sound  Area.  Nav)-  Region  Northwest. 
Bremerton.  Washington 

Administmtive/Genera}  Support  Services 
Department  of  (ustice.  Federal  Bureau  of 

Prisons.  Federal  Correctional  Institution. 

Cumberland.  Maryland 
Base  Supply  Center  and  Operation  of 

Individual  Equipment  Element  Store. 

Grand  Forks  Air  Force  Base.  NorUl 

Dakota 

Management  Services 

U.S.  Department  of  Housing  and  Urban 

Development.  611  W.  Sixth  Street.  Los 

.Angeles,  California 
U.S.  Department  of  Housing  and  Urban 

Development.  450  Golden  Gate  Avenue. 

San  Francisco.  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1 .  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severs 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Ckivemment. 


4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  lavits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Ck)vernment 
under  41  U.S.C.  46-480  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  Ljst; 
Fasteners,  Fence  Post 

5660-00-148-7251 
Stay,  Fence 

5660-00-943-9927 

5660-00-904-8023 

5660-00-607-0286 

5660-00-607-0287 
Water  Bag,  Nvlon  Duck 

8465-01-185-5511 
G.  John  Heyer, 
General  Counsel. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[1,0.  120999H) 

Availability  of  a  Draft  Environmental 
Impact  Statement  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  Submitted  by  Plum  Creek 
Timberlands.  L.P..  (and  ite  partners 
Plum  Creek  Timber  Company.  Inc.  and 
Plum  Creek  Timber  I  L.L.C.),  Plum 
Creek  Marketing  Inc..  Plum  Creek  Land 
Company.  Plum  Creek  Northwest 
Lumber,  Inc.,  Plum  Creek  Northwest 
Plywood,  Inc.,  and  Plum  Creek  MDF, 
Inc.,  for  Lands  In  Montana,  Idaho,  and 
Washington 

AGENCIES:  National  Marine  Fisheries 
Service  INMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce;  Fish  and  Wildlife  Service 
(FWS).  Interior. 

ACTION:  Notice  of  application  and 
availability'  for  public  comment. 

SUMMARY:  This  notice  advises  the  public 
that  Plimi  Creek  Timberlands.  L.P.  and 
associated  companies  identified  above 
(Plum  Creek)  have  submitted  an 
application  to  NMFS  and  FWS 
(together,  the  Services)  for  an  Incidental 


Take  Permit  (Permit)  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (ESA).  As 
required  by  section  10(a)(2)(B)  of  the 
ESA.  the  applicant  has  also  prepared  a 
Habitat  Conservation  Plan  (Plan) 
designed  to  minimize  and  mitigate  for 
any  take  of  endangered  or  threatened 
species  The  Permit  application  is 
related  to  forest  management  and  other 
Plum  Creek  activities  on  approximately 
1.7  million  acres  of  Plum  Creek  land  in 
western  Montana,  northern  Idaho,  and 
western  Washington.  Of  the  1.7  million 
acres,  approximately  88  percent  occur 
in  Montana.  8  percent  occur  in  Idaho, 
and  4  percent  occur  in  Washington. 

The  proposed  permit  woidd  authorize 
the  take  of  the  following  eight  listed 
endangered  or  threatened  species 
incidental  to  otherwise  lawful  activities: 

Bull  trout  {Salveltnus  conPuentus): 
Columbia  River  (CIR)  distinct 
population  segment  (DPS). 

Stoelhead  [Oncorhynchus  mykiss): 
Snake  River  (SnR)  evolutionarily 
significant  unit  (ESU).  middle  Cjiliunbia 
River  ESU.  lower  Olumbia  River  (LCR) 
ESU. 

Chinook  salmon  (O.  (s/iowytsc/io):    • 
SnR  spring/summer  ESU.  SnR  fall  ESU; 
LCR  ESU. 
Chum  salmon  (O.  keta]:  OR  ESU. 
Plum  Creek  is  also  seeking  coverage 
for  nine  currently  unlisted  anadromous 
and  resident  fish  imder  specific 
provisions  of  the  Permit,  should  these 
species  be  listed  in  the  future.  These 
species  include:  redband  trout  (O. 
mykissi:  coastal  rainbow  trout  (0. 
mykiss);  westslope  cutthroat  trout  [O. 
ctarki  lewisiy.  mountain  whitefish 
iProsopium  williamsoiv)  pygmy 
whitefish  (P.  coulleri):  coastal  cutthroat 
trout  (O.  cloHd  clarki).  including  the 
proposed  Southwestern  Washingtony 
Columbia  River  coastal  cutthroat  trout 
ESU  and  populations  above  barriers; 
Upper  Columbia  lUver  summer/fall 
Chinook  salmon  ESU  (O  (shoiiilsc/ia); 
candidate  LCR/Southwest  Washington 
coho  salmon  ESU  (O.  kisutch]  and  Mid- 
Columbia  River  spring  chinook  salmon 
ESU  (O.  fsfionytsc/io).  Six  of  the  17 
covered  species  are  resident  fish 
species,  and  eleven  are  anadromous  fish 
species  or  have  an  anadromous  life 
history  form.  The  duration  of  the 
proposed  Permit  and  Plan  is  30  years. 

Plum  Creek's  Permit  application 
includes;  (1)  the  proposed  Plan;  and.  (2) 
a  proposed  Implementing  Agreement 
(Agreement).  The  Services  also 
announce  the  availabiUty  of  a  draft 
Environmental  Impact  Statement  (EIS) 
for  the  Permit  application.  To  facilitate 
public  review  and  comment,  and  to 
avoid  voluminous  documentation,  the 
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proposed  Plan  is  included  in  the  draft 
EIS  in  Chapter  3. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  ESA  and  National 
Environmental  Policy  Act  (NEPA) 
regulations.  The  Services  are  furnishing 
this  notice  in  order  to  allow  other 
agencies  and  the  pubhc  an  opportunity 
to  review  and  comment  on  these 
documents.  All  comments  received  will 
become  part  of  the  public  record  and 
will  be  available  for  review  pursuant  to 
section  10(c)  of  the  ESA. 
DATES:  Written  comments  on  the  Permit 
application,  draft  EIS,  Plan,  and 
Agreement  must  be  received  at  the 
appropriate  address  or  fax  number  (See 
ADDRESSES)  from  interested  parties  no 
later  than  5:00pm  mountain  standard 
time  on  February  15.  2000.  In  addition, 
conmients  will  be  accepted  during 
public  meetings  to  be  held  at  various 
locations  in  the  vicinity  of  the  proposed 
project  area.  All  meetings  are  scheduled 
from  3:30  to  7:30  p.m.  on  dates  and  at 
locations  as  follows: 

January  11th  -  Kelso,  Washington 
Doubletree  Hotel 

January  12th  -  Yakima.  Washington 
Cavanaugh's  Gateway 

January  17th  -  Libby,  Montana 
Venture  fan 

January  IBtb  -  Kalispell.  Montana 
Outlaw  lim  (Cavanaughs/Best  Western) 

January  19th  -  Missoula,  Montana 
Holiday  Inn  Parkside 

January  20th  -  Coeiir  D  'Alene.  Idaho 
Shilo  Inn 
ADDRESSES: 

Written  comments  should  be  sent  to 
Ted  Koch.  Project  Biologist.  FWS,  1387 
S.  Vinnell  Wav.  Room  368.  Boise,  Idaho 
83709  (fax:  208/378-5262),  and  Bob 
Ries,  Project  Biologist,  NMFS.  1387  S. 
Vinnell  Way.  Room  377,  Boise.  Idaho 
83709  (fax:  208/378-5699).  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  internet. 

Requests  for  documents  on  CD  ROM 
may  be  made  by  calling  Ted  Koch.  FWS. 
at  (208)378-5243.  Hardbound  copies  are 
also  available  for  viewing,  or  partial  or 
complete  duplication,  at  the  following 
libraries: 

Boise  Public  Librarv.  715  S.  Capitol 
Blvd..  Boise.  ID  83702  (208/384-4340); 

Lewiston  City  Library.  101  Fifth 
Street.  Lewiston,  ID  83501  (208/743- 
7221); 

Coeur  d'Alene  Public  Library,  201  E. 
Harrison  Avenue,  Coeur  d'Alene,  ID 
83814-2373  (208/769-2315); 

Missoula  Public  Library.  301  East 
Main.  Missoula.  MT  59802-4799  (406/ 
721-2665); 

Spokane  Public  Library.  906  W  Main 
Ave.  Spokane,  WA  99201-0976  (509/ 
444-5300); 


Olympia  Timberland  Library,  313  8th 
Ave  SE,  Olympia.  WA  98501-9300 
(360/352-0595); 

Yakima  Valley  Regional  Library.  102 
N  Third  St.  Yakima.  WA  98901-2705 
(509/  452-8541); 

Lewis  and  Clark  Library,  120  S.  Last 
Chance  Gulch.  Helena,  MT  59601-4133 
(406/447-1690); 

Flathead  County  Library,  247  First 
Avenue  E..  Kalispell.  MT  59901-4598 
(406/758-5820). 

The  documents  are  also  available 
electronically  on  the  World  Wide  Web 
at  http://www.fws.gov/rl5rbo/SRBO/ 
Plumck.htm. 

Comments  and  materials  received  will 
also  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  by  calling  the  U.S.  Fish  and 
Wildlife  Service  Snake  Rivet  Basin 
Office  in  Boise.  ID,  al  (208)378-5243. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Koch.  208/378-5243.  fax  208/378-5262. 
e-mail  Ted  Koch@mail.fws.gov;  or  Bob 
Ries.  208/378-5696.  fax  208/378-5699. 
e-mail  Bob.Ries@noaa.gov. 
SUPPl£MENTARY  INFORMATION:  Section  9 
of  the  ESA  and  Federal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  The  term 
take  is  defined  under  the  ESA  to  mean 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  However,  the  Services,  under 
limited  circumstances,  may  issue 
permits  to  take  listed  species  incidental 
to,  and  not  the  purpose  of.  otherwise 
lawful  activities.  FWS  regulations 
governing  permits  for  endangered 
species  are  promulgated  in  50  CFR 
17.22;  and.  regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32.  NMFS 
regulations  governing  permits  for 
endangered  species  are  promulgated  at 
50  CFR  222.307;  and.  regulations 
governing  permits  for  threatened  species 
are  promulgated  at  50  CFR  223. 

Background 

Plum  Creek  owns  and  manages 
approximately  1.7  million  acres  of  land 
in  western  Montana  (88%  of  lands), 
northern  Idaho  (8%  of  lands),  and 
western  Washington  (4%  of  lands).  The 
Plan  area  mcludes  portions  of  17  major 
watersheds  (or  Planning  Area  Basins); 
eleven  in  Montana,  three  in  Idaho,  and 
three  in  Washington.  Most  lands  are 
closely  intermingled  with  U.S. 
Department  of  Agriculture.  Forest 
Service  lands.  Plum  Creek  proposes  to 
manage  these  lands  pursuant  to  the 
Plan,  and  has  applied  to  the  Services  for 
a  Permit  authorizing  incidental  take  that 
may  result  from  certain  activities  on 


these  lands.  Plum  Creek  proposes  to 
include  seven  conservation  commitment 
categories,  with  a  variety  of  associated 
land  management  activities,  for 
coverage  under  the  permit,  including: 
roads  and  upland  management  actions 
and  conservation  commitments;  riparian 
area  forest  management  and 
conservation  commitments;  range  and 
livestock  grazing  management  and 
conservation  conunitments;  land  use 
planning  commitments;  legacy  and 
restoration  activity  commitments; 
administration  and  implementation 
commitments:  and  monitoring  and 
adaptive  management  conmiitments. 
Specific  actions  to  be  permitted  include 
commercial  forestry  and  associated 
activities,  including  road  building,  use, 
maintenance,  and  gravel  quarrying; 
sllvicult\ual  activities,  including  upland 
and  riparian  timber  harvest,  tree 
planting,  site  preparation,  stand 
maintenance,  and  prescjibed  burning; 
manufacturing  of  forest  products;  forest 
fire  suppression;  livestock  grazing; 
special  use  permits;  conservation 
activities;  and  other  forest  land  product 
sales.  The  duration  of  the  proposed 
Permit  and  Plan  is  30  years. 

Some  proposed  covered  activities 
have  the  potential  to  impact  species 
subject  to  protection  under  the  Act. 
Section  10  of  the  Act  contains 
provisions  for  the  issuance  of  incidental 
take  permits  to  non-Federal  land  owners 
for  the  take  of  endangered  and 
threatened  species,  provided  the  take  is 
incidental  to  otherwise  lawful  activities 
and  will  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  the  species  in  the  wild.  In  addition, 
the  appUcant  must  prepare  and  submit 
to  the  Services  for  approval  a  Plan 
containing  a  strategy  for  minimizing  and 
mitigating  take  associated  with  the 
proposed  activities  to  the  maximum 
extent  practicable.  The  applicant  must 
also  ensure  that  adequate  funding  for 
the  Plan  will  be  provided. 

The  Services  formally  initiated  an 
environmental  review  of  the  project 
through  a  Notice  of  tatent  to  prepare  an 
EIS  in  the  Federal  Register  on  December 
12.  1997  (62  FR  65437).  This  notice  also 
announced  a  public  scoping  comment 
opportunity,  during  which  other 
agencies,  tribes,  and  the  public  were 
invited  to  provide  comments  and 
suggestions  regarding  issues  and 
alternatives  to  be  included  in  the  EIS. 
Following  this  scopmg  period  a  draft 
EIS  was  prepared  which  considers  the 
No  Action  alternative,  the  Proposed 
Plan,  and  two  additional  action 
alternatives. 

Under  the  No  Action  Alternative, 
incidental  take  permits  would  not  be 
issued  and  Plum  Creek  would  continue 


a  forest  management  program  which 
complies  with  local.  State,  and  Federal 
laws.  Under  Plum  Creek's  Proposed 
Plan,  the  Ser\'ices  would  issue 
incidental  take  permits  and  Plum  Creek 
would  implement  the  Plan  on  their  1.7 
million  acres  of  timberlands.  Under  the 
fatemal  Conservation  Plan  alternative. 
Plum  Creek  would  implement 
conservation  measures  designed  to 
avoid  take  of  currently  listed  species. 
Under  the  Simplified  Prescription 
alternative.  Plum  Creek  would 
implement  riparian  buffers  and  severely 
limit  roads  and  livestock  grazing  on 
their  lands.  Conservation  measiu^s 
identified  in  the  Plan  alternative  would 
not  be  implemented  under  any  of  the 
other  alternatives. 

The  No  Action.  Plirai  Creek's 
Proposed  Plan,  the  Internal  Plum  Creek 
Plan,  and  the  Simplified  Prescriptions 
alternatives  are  analyzed  in  detail  in  the 
draft  EIS. 

The  Services  will  evaluate  the 
application,  associated  documents,  and 
comments  received  to  determine 
whether  the  application  meets  the 
requirements  of  the  ESA  and  N'EPA.  If 
it  is  determined  that  the  requirements 
are  met.  a  permit  will  be  issued  for  the 
incidental  take  of  listed  species.  The 
final  permit  decision  will  be  made  no 
sooner  than  60  days  from  the  date  of 
this  notice. 

Dated:  December  7. 1999. 
Anne  Badgley. 

Hogional  Director,  Re^on  l.Fish  and  Wildlife 
Service. 

Dated:  December  13. 1999. 
Wanda  L.  Cain. 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  1209991] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

scientific  research  and  enhancement 

permits  (1224, 1225). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for  a 
scientific  research  permit  from  U.S. 
Army  Corps  of  Engineers  at  Cascade 


Locks.  OR  (COE)  (1224).  and  an 
application  for  an  enhancement  permit 
from  Mr.  Bruce  Hecker.  of  the  South 
Carolina  Aquarium  (BH-SCA)  (1225). 
DATES:  Comments  or  requests  for  a 
public  hearing  on  the  applications  must 
be  received  at  the  appropriate  address  or 
fax  number  no  later  than  5:00pm  eastern 
standard  time  on  lanuary  18.  2000. 
ADDRESSES:  Written  comments  on  the 
applicaUons  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the 
application.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
internet.  The  applications  and  related 
documents  are  available  for  review  in 
the  indicated  office,  by  appomtment: 

For  ponnit  1224:  Protected  Resources 
Division.  F/NW03.  525  NE  Oregon 
Street.  Suite  500.  Portland.  OR  97232- 
2737  (ph:  503-230-5400.  fax:  503-230- 
5435). 

For  permit  1225:  Office  of  Protected 
Resources.  Endangered  Species 
Division.  F/PR3.  1315  East-West 
Highway.  Silver  Spring,  MD  20910  (ph; 
301-713-1401.  fax:  301-713-0376). 
FOR  FURTHER  INFORMATION  CONTACT: 

For  permit  1224:  Leslie  Schaeffer, 
Portland.  OR  (ph:  503-230-5433.  fax: 
503-230-5435.  e-mail: 
Leslie. Scbaeffei^  oaa.gov). 

For  permit  1225:  Terri  Jordan.  Silver 
Spring.  MD  (ph:  301-713-1401,  fax: 
301-713-0376.  e-mail; 
Terri. Jordan©noaa. gov). 
SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  IMMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
apphcation  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 


contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS 

Spedea  Covered  in  this  Notice 

The  following  .species  and 
evolulionarily  significant  units  (ESU't) 
are  covered  in  this  notice: 

Steelhead  {OncorhYncbas  mykJss): 
Threatened  Snake  River  (SnR), 
threatened  lower  Columbia  River  (LCR), 
threatened  middle  Columbia  River 
(MCR),  endangered  upper  Columbia 
River  (UCR). 

Endangered  shortnose  sturgeon 
[Acipenser  brvvirostrum). 

To  date,  protective  regulations  for 
threatened  SnR,  LCR.  and  MCR 
steelhead  under  section  4(d)  of  the  ESA 
have  not  been  promulgated  by  NMFS. 
This  notice  of  receipt  of  an  application 
requesting  takes  of  these  species  is 
issued  as  a  precaution  in  the  event  that 
NMFS  issues  protective  regulations.  The 
initiation  of  a  30-day  public  comment 
period  on  the  application,  including  its 
proposed  takes  of  LCR  steelhead,  SnR 
steelhead,  and  MCR  steelhead,  does  not 
presuppose  the  contents  of  the  eventual 
protective  regulations. 

New  Applications  Received 

COE  (1224)  requests  a  5-year  scientific 
research  permit  to  authorize  annual 
takes  of  SnR  steelhead  kelU:  LCR 
steelhead  kelts,  MCR  steelhead  kelts. 
and  naturally  produced  and  artificially 
propagated,  UCR  steelhead  kelts 
associated  with  research  designed  to 
evaluate  the  survival,  travel  times  and 
passage  routes  of  adult  steelhead  that 
have  spawned  and  are  emigrating  past 
John  Day.  The  Dalles,  and  Bonne>ille 
Dams  on  the  Columbia  River  on  their 
migration  back  to  the  Pacific  Ocean. 
Fish  will  be  obtained  from  Smoll 
Monitoring  Personnel  at  sampling 
facilities  at  John  Day  and  McNary  Dams 
on  the  Columbia  River  and  from  Oregon 
Department  of  Fish  and  Wildlife 
personnel  at  Powerdale  Dam  on  the 
Hood  River,  anesthetized,  sampled  for 
length,  fin  condition  and  descaling 
percentages  and  tagged  with  passive 
integrated  transponder,  radio  and/or 
visual  implant  tags,  and  released  or 
transported  to  a  location  either  above  or 
below  Bonneville  Dam  and  released. 
Indirect  mortalities  are  requested  as  part 
of  this  research. 

BH-SCA  (1225)  requests  a  5-year 
enhancement  permit  to  maintain  a 
population  uf  up  to  eight  juvenile 
shortnose  sturgeon  in  a  captive 
environment  for  educational  purposes 
This  application  meets  Recovery  Task 
2.5  C  concerning  pubhc  education  and 
raising  public  awareness  of  sturgeon 
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issues.  The  aquarium  proposes  to 
present  the  6sh  in  a  manner  that  will 
enhance  the  conservation  of  the  species 
through  public  education. 
Dated:  December  13, 1999. 
Wanda  L.  Cain, 

Chief,  Endangertfd  Species  Division.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 

IFR  Doc.  99-32779  Filed  12-16-99;  8:45  ami 
aiuMO  cooe  3sio-a-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

RIN  303S-ZAa2 

Agency  Information  Collaction 
Activities  Under  0MB  Review 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice;  Information  Collection 
3038-0043.  Rules  Relating  to  Review  of 
National  Futures  Association  Decisions 
in  Disciplinary,  Membership  Denial, 
Registration,  and  Member 
Responsibility  Actions. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  conunent.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instruments  [if  any]. 
DATES:  Comments  must  be  submitted  on 
or  before  January  18.  2000. 
FOR  FURTHER  WtFORMATION  CONTACT:  Gina 
Lightfoot  Walker  at  CFTC.  (202)  418- 
5121;  FAX:  (202)  418-5524;  email: 
gwalkei^cftc.gcn'  and  refer  to  OMB 
Control  No.  3038-0043 

SUPPLEMENTARY  INFORMATX)N; 

Title:  Rules  Relating  to  Review  of 
National  Futures  Association  Decisions 
in  Disciplinary.  Membership  Denial, 
Registration,  and  Member 
Responsibility  Actions,  OMB  Control 
No.  3038-0043.  This  is  a  request  for 
extension  of  a  currently  approved 
information  collection. 

Abstract:  17  CFR  Part  171  rules 
require  a  registered  futures  association 
to  provide  fair  and  orderly  procedures 
for  membership  and  disciplinary 
actions.  The  Commission's  review  of 
decisions  of  registered  futures 
associations  in  disciplinary, 
membefthip  denial,  registration,  and 
member  responsibility  actions  is 
governed  by  Section  17(h)(2)  of  the 
Commodity  Exchange  Act,  7  U.S.C. 


Section  21(h)(2)  (1994^.  The  rules 
establish  procedures  and  standards  for 
Commission  review  of  such  actions,  and 
the  reporting  requirements  included  in 
the  procedural  rides  are  either  directly 
required  by  Section  1 7  of  the  Act  or  are 
necessary  to  the  type  of  appellate  review 
role  Congress  intended  the  Commission 
to  undertake  when  it  adopted  that 
provision. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  CFTC's  regulations 
were  published  on  December  30,  1981. 
See  46  FR  63035  (Dec.  30, 1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  September  1, 1999  (64  FR 
47773). 

Burden  statement:  the  respondent 
burden  for  this  collection  is  estimated  to 
average  1.42  hours  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  information 
and  disclosing  and  providing 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  Information;  and  transmit 
or  otherwise  disclose  the  information. 

Respondents/Affected  Entities:  22. 

Estimated  number  of  responses:  89. 

Estimated  total  annual  burden  on 
respondents:  126  hours. 

Frequency  of  collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimated  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Control  No.  3038-0043  in  any 
correspondence. 

Gina  Lightfoot  Walker.  Office  of 
General  Counsel,  Commodity  Futures 
Trading  Commission.  1155  21st  Street, 
NW.  Washington.  DC  20581  and  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Office  for  CFTC,  725 
17th  Street,  Washington,  DC  20503. 

Issued  in  Washington.  DC  on  December  13. 
1999. 

lean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc.  99-32728  Filed  12-16-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AOENCV:  Department  of  Education. 

SUMMARY:  The  Leader,  Information 
Management  Group,  OfBce  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
15.2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
ofrice,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (S) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Federal  Register/ Vol.  64.  No.  242/Friday,  December  17,  1999/Notices 


70699 


Deled:  December  10, 1999. 
William  Burrow, 

Leader.  Information  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  National  Survey  to  Determine 
the  Need  for  Special  Education  Services. 

Frequency:  One  time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  689 
Burden  Hours:  669 

Abstract:  The  Office  of  Correctional 
Education  is  conducting  a  study  to 
determine  the  number  of  incarcerated 
juvenile  and  youthful  offenders  with 
disabilities.  This  study  is  being 
undertaken  by  the  American  Institutes 
for  Research.  Three  surveys  and 
methodology  are  being  presented  for 
review. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  bo 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Marj'land  Avenue. 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
0C10_IMG_Issues@ed.gov  or  should 
be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Sheila  Carey  at  (202)  708-6287  or  via 
her  internet  address 

Sheila Carey@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
80O-877-«339. 

IFR  Doc.  99-.32561  Filed  12-16-99;  8:45  ami 
aiixiNOCOoc  «»»-oi-u 


DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 


result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  December  30, 1999.  A 
regular  clearance  process  is  also 
begiiming.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
February  15,  2000. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  1 7th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERfT:L®OMB,EOP  r>OV. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity'  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  TNfpe 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  rein.statement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner: 

(3)  is  the  estimate  of  burden  accurate: 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  u.se 
of  information  technology. 


Dated:  December  10, 1999. 
Wflliani  E.  Burrow, 

Leader.  Information  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Senices 

Type  of  Review  Reinstatement 

Title:  Annual  Program  Cost  Report. 

Abstract:  Vocational  Rehabilitation 
Services  data  submitted  on  the  RSA-2 
by  State  VR  agencies  for  each  FT  used 
by  RSA  to  administer  and  manage  the 
Title  I  Program:  to  analyze  expenditures, 
evaluate  program  performance  and 
identify  problem  areas. 

Additional  Information:  Education  is 
currently  working  on  revising  this 
collection  instrument  to  make  it 
consistent  with  1998  Rehabilitation  Act 
Amendments.  Education's  plans  are  to 
implement  the  rerised  form  in  FY  2000. 
allowing  the  respondents  an  adequate 
opportunity  to  adjust,  as  necessary,  their 
data  collection  systems  in  light  of  the 
new  changes. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  82 
Burden  Hours;  385 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education.  400  Marvland  Avenue. 
S.W.,  Room  5624,  Regional  Office 
Building  3,  Washington,  DC.  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO     lMG_Issueseed.gov,  or  should 
be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements,  contact  Sheila 
C^arey  at  708-6287  or  via  her  intomot 
address  Sheila_Carey@ed.gov. 
Indixiduals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Serv-ice  (FIRS)  at  l-«00-877- 
8339. 

IFR  Doc-  99-32562  Filed  12-16-99:  B.Ai  ami 
BILUNG  COOE  «]00-«1-P 


DEPARTMENT  OF  EDUCATION 

National  Educational  Research  Policy 
and  Priorities  Board;  Teleconference 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 
ACTVM:  Notice  of  Executive  Commiltee 
Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
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forthcoming  meeting  of  the  Executive 
Committee  of  the  National  Educational 
Research  Policy  and  Priorities  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  public  is  being  given  less  than  15 
days  notice  of  this  meeting  because  of 
the  need  to  expedite  a  decision  on 
funding  major  initiative  of  the  Board. 

DATE:  December  21.  1999. 

TIME:  3^  p.m..  EST. 

LOCATION:  Room  100,  80  F  St.,  NW. 
Washington.  DC  20208-7564. 

FOfl  FURTHER  INFOflMATION  CONTACT: 
Thelma  Leenhouts.  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board, 
Washington,  D.C.  20208-7564.  Tel.: 
(202)  219-2065:  fax:  (202)  219-1528;  e- 
mail: 

Thelma_Leenhoutseed.gov,  The 
main  telephone  nujpber  for  the  Board  is 
(202)  208-0692. 

SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  I^riorities  Board  is  authorized  by 
section  921  of  the  Educational  Research. 
Development,  Dissemination,  and 
Improvement  Act  of  1994.  The  Board 
works  collaboratively  with  the  Assistant 
Secretary  for  the  Office  of  Educational 
Research  and  Improvement  to  forge  a 
national  consensus  with  respect  to  a 
long-term  agenda  for  educational 
research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 
The  meeting  is  open  to  the  pubUc.  The 
Executive  Committee  will  consider  the 
authorization  of  funds  for  a  national 
conference  on  middle  school  research 
and  practice.  Records  are  kept  of  all 
Board  proceedings  and  are  available  for 
public  inspection  at  the  office  of  the 
National  Educational  Research  Policy 
and  Priorities  Board.  Suite  100,  80  F  St.. 
NW,  Washington.  DC  20208-7564. 

Dalod;  December  13,  1999. 
Eve  M,  Bitiwr, 
Executive  Director. 

IFR  Doc.  99-:i2686  Filed  12-16-99:  8:45  am) 
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OEPAHTMENT  OF  EDUCATION 

[CFDA  No.:  84.038.  84.033,  and  84.007] 

Office  of  student  Financial  Assistance: 
Federal  PerKlns  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Prognm* 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  file  an  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  (ED 
Form  E40-34P,  OMB  #1845-0012)  to 
participate  in  the  Federal  Perkins  Loan, 
Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  programs  (known  collectively  as 
the  campus-based  programs)  for  the 
2000-2001  award  year. 

summary:  We  invite  currently  ineUgible 
institutions  of  higher  education  that 
filed  a  Fiscal  Operations  Report  and 
Application  to  Participate  (FISAP)  (ED 
Form  646-1)  in  one  or  more  of  the 
campus-based  programs  for  the  2000- 
2001  award  year  to  submit  to  us  an 
Application  for  Approval  to  Participate 
and  all  required  supporting  documents 
for  an  eligibility  and  certification 
determination. 

The  campus-based  programs  are  the 
Federal  Perkins  Loan  Program,  the 
Federal  Work-Study  Program,  and  the 
Federal  Supplemental  Educational 
OpportuniW  Grant  Program  and  are 
authorized  by  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  The  2000-2001  award  year  is 
)uly  1,  2000,  through  June  30,  2001. 
CLOSING  DATE:  To  participate  in  the 
campus-based  programs  in  the  2000- 
2001  award  year,  a  currently  eligible 
institution  must  mail  or  hand-deliver  its 
Application  for  Approval  to  Participate 
on  or  before  January  21,  2000.  The 
application,  along  with  all  required 
supporting  documents  for  an  eligibility 
and  certification  determination,  must  be 
submitted  to  the  Institutional 
Participation  and  Oversight  Sen-ice  at 
one  of  the  addresses  indicated  below. 
ADDRESSES:  Applications  and  Required 
Documents  Delivered  by  Mail.  The 
application  for  approval  to  participate 
and  required  supporting  documents 
delivered  by  mail  must  be  addressed  to 
the  U.S.  Department  of  Education, 
Institutional  Participation  and  Oversight 
Service,  P.O.  Box  44805,  L'Enfant  Plaza 
Station.  Washington  D.C.  20026-4805. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following;  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 


stamped  by  the  U.S.  Postal  service:  (3) 
a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier;  or  (4) 
any  other  proof  of  mailing  acceptable  to 
us. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
maiUng:  (1)  A  private  metered  postmark, 
or  (2)  a  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

An  applicant  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant 
should  check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
certified  or  at  least  first  class  mail. 
Institutions  that  submit  applications  for 
approval  to  participate  and  required 
supporting  documents  after  the  closing 
date  of  January  21.  2000.  will  not  be 
considered  for  funding  under  the 
campus-based  programs  for  award  year 
2000-2001. 

Applications  and  Required  Documents 
Delivered  by  Hand. 

An  application  for  approval  to 
participate  and  required  supporting 
documents  delivered  by  hand  must  be 
taken  to  the  U.S.  Department  of 
Education.  Institutional  Participation 
and  Oversight  Service,  7th  and  D 
Streets,  S.W.,  Regional  Office  Building 
3.  (GSA  Building),  Room  3514, 
Washington,  D.C.  20407.  We  will  accept 
hand-delivered  applications  between 
8:00  a.m.  and  4:30  p.m.  (Eastern  time) 
daily,  except  Saturdays,  Simdays,  and 
Federal  holidays.  An  appUcation  for 
approval  to  participate  for  the  2000- 
2001  award  year  that  is  delivered  by 
hand  will  not  be  accepted  after  4:30 
p.m.  on  January  21.  2000. 

SUPPLEMENTARY  INFORMATION:  Under  the 
three  campus-based  programs,  we 
allocate  funds  to  eligible  institutions  of 
higher  education.  We  will  not  allocate 
funds  under  the  campus-based  programs 
for  award  year  2000-2001  to  any 
currently  ineligible  institution  unless 
the  institution  files  its  "Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs"  and 
other  required  supporting  documents  by 
the  closing  date.  If  the  institution 
submits  its  application  for  approval  to 
participate  or  other  required  supporting 
documents  after  the  January  21.  2000 
closing  date,  we  will  use  this 
application  in  determining  the 
institution's  eligibility  to  participate  in 
the  campus-based  programs  beginning 
with  the  2001-2002  award  year. 

For  purposes  of  this  notice,  ineligible 
institutions  only  include: 


Federal  Register / Vol.  64.  No.  242/Friday,  December  17,  1999 /Notices 


70701 


(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
us  but  has  previously  filed  a  FISAP;  or 

(2)  An  additional  location  of  an 
eligible  institution  that  is  currently  not 
included  in  the  Department's  eligibility 
certification  for  that  eligible  institution, 
but  has  been  included  in  the 
institutions  2000-2001  FISAP. 

We  wish  to  advise  institutions  that 
the  institutional  eligibility  form, 
"Application  for  Approval  to  Participate 
in  Federal  Student  Financial  Aid 
Programs,"  should  not  be  confused  with 
the  FISAP  form  that  institutions  were 
required  to  submit  electronically  as  of 
October  1, 1998,  in  order  to  be 
considered  for  fimds  under  the  campus- 
based  programs  for  the  2000-2001 
award  year. 

Applicable  Regulations:  The 
following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions.  34  CFR  Part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opporttmity 
Grant  Program.  34  CRF  Part  673. 

(3)  Federal  Perkins  Loan  Program.  34 
CFR  Part  674. 

(4)  Federal  Work-Study  Program,  34 
CFR  675. 

(5)  Federal  Supplemental  Opportunity 
Grant  Program.  34  CFR  Part  676. 

(6)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(7)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(8)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants).  34  CFR 
Part  85. 

(9)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  designation  of 
eligibility,  contact  the  appropriate  ED 
In.stitutional  Participation  and  Oversight 
Service  (IPOS)  case  management  team 


by  telephone,  fax,  or  over  the  Internet. 
The  case  management  teams  ate  listed 
with  telephone  and  fax  numbers  and 
Internet  addresses  in  the  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  on 
pages  5, 6.  and  7  of  the  Introduction. 

For  technical  assistance  concerning 
the  FISAP  or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Sandra  K.  Donelson, 
Title  IV  Delivery,  Campus-Based 
Operations.  U.S.  Department  of 
Education,  P.O.  Box  23781,  Washington, 
D.C.  20026-0781.  Telephone:  (202)  708- 
9751.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday.  Individuals 
with  disabilities  may  obtain  this 
document  in  an  alternate  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Alternate  Format  Center  at  (202)  260- 
9895  between  8:30  a.m.  and  4:30  p.m.. 
Eastern  time,  Monday  through  Friday. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Formal  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.btml 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  (Government  Printing  Office  (GPO). 
toll  free  at  1-888-293-6498:  or  in  the 
Washington.  D.C,  area  at  (202)  512- 
1530. 

Note;  The  official  version  of  (his  document 
is  the  document  published  in  the  Federal 
Register.  Free  Intemat  at;t:ess  to  tho  official 
edition  of  the  Federal  Register  and  '.he  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at;  http://Vi'WH-.access.gpo.gov/namf 
index.btml 


Pragram  Authority:  20  U.S.C  10S7aa  el 
seq.:  42  U.S.C.  2751  el  seq.:  and  20  U.S.C. 
ia7ab  el  set).) 

Dated:  December  13. 1999. 
Greg  Woods, 

Chief  Operating  Ofpcer.  Office  of  Student 
Financial  Assistance. 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

(FE  Docket  No.  99-ei-NG.  el  al.) 

Northern  Utilities,  Inc.,  et  al.:  Orders 
Granting,  Amending  and  Vacating 
Authorizations  To  Import  and  Export 
Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energ>-  gives 
notice  that  il  has  issued  Orders  granting, 
amending  and  vacating  natural  gas 
import  and  export  authorizations.  These 
Orders  are  summarized  in  the  attached 
appendix. 

'These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  tk  Export  Activities. 
Docket  Room  3E-033.  Forrestal 
Building.  1000  Independence  Avenue. 
S.W..  Washington.  D.C.  20585.  (202) 
586-9478.  The  Docket  Room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

Lssued  in  Washington.  D.C.  on  December 
13.  1999. 
lohn  W.  Glynn. 

Manager.  Xaturai  Gas  Begulation.  Office  of 
Natural  Gas  B-  Petroleum.  Import  B-  E.xpor1 
Activities,  Office  of  Fossil  Energy. 
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Appendix— Orders  Granting,  Amending  and  Vacating  ImportyExport  Authorizations 


Order  No. 


1537 

1538 

1450-A 

1378A 

361-A 

1540 

1541 


1367-A 


1322-A 


Date 
issued 


Imponer/Exporter  FE  Docket  No. 


11-01-99  I  Northern  Utilities.  Inc..  99-61-NG  . 


11-05-99  1  Nova  Scotia   Resources   (U.S.)   Limited 

99-90-NG. 
11-10-99  I  Amoco  Energy  Trading  Corporation,  98- 

101-NG. 
11-10-99  ,  Amoco  Energy  Trading  Corporation.  98- 

29-NG. 
11-10-99    Amoco  Energy  Trading  Corporation.  89- 

65-NG. 
11-10-99    Amoco  Energy  Trading  Corporation.  99- 

89-NG. 


11-22-99 


11-53-99 


11-23-99 
11-26-99 
11-26-99 
11-26-99 
11-26-99 
11-26-99 
11-i 


11-28-99 
11-26-99 
11-26-99 


Suncor  Energy  Inc..  99-94-NG 


Amoco  Energy  Trading  Corporation,  99- 
ge-LNG. 

The  Brooklyn  Union  Gas  Company. 
Keyspan  Gas  East,  Corporation  (D/B/A 
Brooklyn.  Unran  of  Long  Island).  Con- 
necticut Natural  Gas  Corporation.  New 
Jersey  Natural  Gas  Company.  South- 
em  Connecticut  Gas  Company.  Central 
Hudson  Gas  &  Electric  Corporation. 
Consolidated  Edison  Company  ot  New 
Yoi*.  Inc .  Boston  Gas  Company,  Pub- 
lic Service  Electnc  and  Gas  Company, 
Essex  County  Gas  Company. 
Energynorth  Natural  Gas.  Inc  .  Colonial 
Gas  Company.  National  Fuel  Gas  Dis- 
tribution Corporation.  Valley  Gas  Com- 
pany, and  Yankee  Gas  Senflces  Com- 
pany; ERA  Docket  Nos.  a6-^l4-NG; 
86-45-NG;  86-^6-NG;  a6-48-NG: 
87-02-NG  and  FE  Docket  No  94-43- 
NG 

Puget  Sound  Energy.  Inc.  99-101-NG  ... 


The  Montana  Power  Trading  &  Marketing 
Company.  99-91 -NG 

Enron    North    Amehca    Corp.    (Formerly 

Enron    Capital    &    Trade    Resources 

Corp.).  98-40-NG. 
Enron    North   Amehca   Corp.    (Formerly 

Enron    Capital    &    Trade    Resources 

Corp.).  99-1 9-NG. 
Enron   North   Amehca   Corp.    (Fonmerly 

Enron    Capital    &    Trade    Resources 

Corp.),  99-17-NG 
Enron    North    Amehca   Corp.    (Fomieriy 

Enron    Capital    &    Trade    Resources 

Corp.).  99-109-NG 
Enron    North   America    Corp.    (Formerly 

Enron    Capital    &    Trade    Resources 

Corp ).  99-12-NG 
Enron    North   Aitiehca    Corp.    (Formerly 

Enron    Capital    &    Trade    Resources 

Corp ),  97-20-NG. 
Enron    North    Amehca   Corp.    (Formeriy 

Enron    Capital    &    Trade    Resources 

Corp.).  97-76-NG. 
Enron    North   America   Corp.    (Formerly 

Enron    Capital    &    Trade    Resources 

Corp ).  99-75-NG. 


Import  volume 


ISBcf. 


3  65  Bel 


Export  volurrte 


1.100  Bcf 


127.66  Bcf . 


50  Bcf 


55  Bet 


Comments 


Import  from  Canada  t>eginning  on  De- 
cember 10.  1999.  and  extending 
through  December  9.  2001 

Import  from  Canada  over  a  two-year  term 
beginning  on  the  date  of  first  delliveiy 

Vacate  blanket  import  authority. 

Vacate  blanket  import  authority. 
Vacate  blanket  import  authority. 

Import  and  export  up  to  an  aggregate  vol- 
ume beginning  on  November  10,  1999, 
and  extending  through  November  9. 
2001. 

Import  from  Canada  beginning  on  Janu- 
ary 1 .  2000.  and  extending  through  De- 
cember 31.  2001. 

Import  Lf^  from  vanous  intematkinal 
sources  over  a  two-year  term  begin- 
ning on  the  date  of  first  delivery. 

Amendment  to  long-term  authonty.  Trans- 
fer of  contracts  and  a  reduction  in  vol- 
umes. 


Import  from  Canada  beginning  on  De- 
cember 6.  1999.  and  extending  through 
December  5.  2001 

Import  from  Canada  over  a  two-year  term 
beginning  on  the  date  of  first  delivery 
after  January  27.  2000. 

Name  change. 


Namecfiange. 


Name  change. 
Name  cfiange. 
Name  change. 
Name  change, 
fteme  change. 
Name  change. 
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Order  No. 

Date 
issued 

Importer/Exporter  FE  Docket  No. 

Import  volume 

Export  vduitie 

Comments 

1546 

11-26-99 
11-30-«9 

Murphy  Gas  Gathering  Company.  99-95- 
NG 

MkJIand    Cogeneration    Venture    Limited 
Partnership.  99-70-NG 

75  Bcf 

Import  from  Canada  beginning  on  De- 
cember 1.  1999.  and  extending  through 
November  30.  2001. 

Amendment  to  tong-temi  authonty  to  ex- 
tend its  term  by  one  year. 

30SC 

IFR  Doc.  99-32751  Filed  12-16-99;  B:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

(Docket  Nos.  FE  CftE  99-26:  Certification 
Notice— 181] 

Notice  of  Filings  of  Coal  Capability  of 
Panda  Oneta  Power,  LP.;  Powerplant 
and  Industrial  Fuel  Use  Act 

AQEIKY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  Filing. 

summary:  Panda  Oneta  Power,  L.P.,  has 
submitted  a  coal  capability'  self- 
certification  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex.  Fossil  Energy. 
Room  4G-039.  FE-27.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  COffTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  I]  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natiu^  gas  or  petroleum  as  its  priman, 
energ}'  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability' 
to  use  coal  or  another  alternate  ftiel. 
Such  certificiation  establishes 
compliance  with  section  201(al  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 


filed  a  self-certification  in  acccordance 
with  section  201(d). 

Owner: Panda  Oneta  Power.  LP. 

Operator:  Panda  Oneta  Power,  L.P. 

Location:  Coweta,  Wagoner  County. 
Oklahoma. 

P/an(  Configuration:  Combined-cycle. 

Capac/fy;  1,000  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Various 
interconnected  utilities  within  the 
Southwest  Power  Pool. 

In-Service  Date:  December  2001. 

Issued  in  Washington.  DC.  December  13. 
1999. 
Anthony  J.  Corao, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  &■  Poi^er  Im/Ex.  Office  of  Coal 
&  Power  Systems.  Office  of  Fossil  Energy: 
fpR  Doc.  99-32749  Filed  12-16-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

MEETING 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  State  Energ>'  Advisory 
Board.  Federal  Advisory  Committee  Act 
(PubUc  Law  92-463;  86'Stat.  770) 
requires  that  public  notice  be 
announced  in  the  Federal  Register 
DATE:  lanuary  6,  2000  from  8:00  am  to 
5:00  pm,  and  Januari,'  7.  2000  from  8:00 
am  to  1:00  pm.  Phone:  800/689-6765  or 
910/256-8696. 

PLACE:  Hyatt  at  Fisherman's  Wharf.  San 
Francisco.  California. 
FOB  FURTHER  INFOfllMTK)N  CONTACT: 
William  |.  Raup,  Office  of  Building 
Technology'.  State,  and  Communitj' 
Programs.  Energy  Efficiency  and 
Renewable  Energy.  U.S.  Department  of 
Energ>'  (DOE).  Washington.  DC  20585. 
Telephone  202/586-2214. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant 
Secretar)'  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 


administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efiiciency  Programs 
Improvement  Act  of  1990  (P.L.  101- 
440). 
Tentative  Agenda: 

•  Theme  development  for  the  STEAB 
Eighth  Aimual  Report. 

•  Panel  discussion  on  the  advantages 
of  clean  energy  and  technologies  in 
California. 

•  STEAB  Committee  updates. 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  ).  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting:  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
cop>'ing  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room. 
lE-190.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC.  on  December  14. 
1999 

Rachel  Samuel, 

Deputv  Advisory  Committee  Kfanagement 

Officer 

IFR  Dor  99-32750  Filed  12-16-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERO0-711-OOa] 

Arizona  Public  Service  Co.;  Notice  of 
Rling 

December  13.  1999. 

Take  notice  that  on  December  1. 1999. 
Arizona  PubUc  Service  Company  (APS), 
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tendered  for  filing  notice  that  effective 
at  midnight  February  14.  2000.  the 
Reciprocal  Distribution  Wheeling 
Service  Agreement  included  in  Rate 
Schedule  FERC  No.  178.  effective  date 
February  14.  2000  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Arizona  Public  Service  Company  is 
to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Electrical  District 
No.  2  and  The  Arizona  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procediure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
23.  1999.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection.  This 
filing  may  also  be  viewed  on  the 
[ntemet  at  httpi//www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergen, 
Secretary, 
IFR  Doc.  99-32716  Filed  12-16-00;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Er)ergy  Regulatory 
Commission 

[Docket  No.  EFI)0-401 1-000,  M  ■!.] 

Soutliwestem  Power  Administration,  et 

■I.; 

Electric  Rate  and  Corporate  Regulation 
Filings 

DecemtKr  10,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southwestern  Power  Administration 

[Docket  No.  EFOO-401 1-000] 

Take  notice  that  on  December  7, 1999, 
the  Deputy  Secretary,  U.S.  Department 
of  Energy  submitted  to  the  Federal 
Energy  Regulatory  Commis.sioD^FERC) 
for  confirmation  and  approval  on  a  final 
basis,  pursuant  to  the  authority  vested 
in  the  FERC  by  Delegation  Order  No. 
0204-108.  as  amended  November  10. 


1993,  58  FR  59717,  the  following 
Southwestern  Power  Administration 
(Southwestern)  Integrated  System  rate 
schedules: 

Rate  Schedule  P-98C.  Wholesale  Rates  for 
Hydro  Peaking  Power 

Rale  Schedule  NFTS-9aC.  Wholesale  Non- 
Federal  Transmission  Service 

The  Integrated  System  rate  schedules 
were  confirmed  and  approved  on  an 
interim  basis  by  the  Deputy  Secretary  in 
Rate  Order  No.'SWPA-42  for  the  period 
January  1,  2000,  through  September  30. 
2001 ,  and  have  been  submitted  to  the 
FERC  for  confirmation  and  approval  on 
a  final  basis  for  the  same  period.  The  FY 
1999  Power  Repayment  has  confirmed 
that  revenues  produced  by  ciurently- 
approved  Rate  Schedules  P-98B, 
Wholesale  Rates  for  Hydro  Peaking 
Power,  and  NFTS-98B.  Wholesale  Rates 
for  Non-Federal  Transmission  Service, 
are  adequate  to  meet  repayment  criteria 
wathin  the  plus-or-nunus  two  percent 
rate  adjustment  threshold.  However, 
specific  issues  have  arisen  since  the  last 
rate  approval  that  can  be  addressed 
through  modified  rate  schedule 
language  without  impacting  revenues. 

Southwestern  has  expanded  the  terms 
and  conditions  for  Real  Power  Losses  by 
adding  a  provision  that  allows  for  the 
aimual  election  to  self-provide  losses, 
and  has  broadened  the  application  of 
rates  for  Spiiming  and  Supplemental 
Operating  Reserves  to  more  accurately 
reflect  actual  regional  operating 
conditions.  The  revenue  requirement  for 
these  ancillary  services  will  not  change, 
but  the  rate  will  be  reduced  due  to  the 
increase  in  billing  units. 

Comment  date:  December  30.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PPL  Susquehanna,  LLC 

[Docket  No.  EGOO-43-000] 

Take  notice  that  on  December  7. 1999, 
PPL  Susquehanna,  LLC  (Applicant), 
having  its  principal  place  of  business  at 
Two  North  Ninth  Street,  Allentown,  PA 
18101,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Conunission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Conunission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  formed  in  cormection 
with  a  proposed  corporate  realignment 
of  PP&L  Resources,  Inc.  for  the  purpose 
of  owning  PPSd,,  Inc.  "s  90%  undivided 
interest  in  the  nuclear  generating  facility 
known  as  the  Susquehanna  Steam 
Electric  Station  (Susqueharma  SES).  The 
Applicant  is  an  indirect  subsidiary  of 
PP&L  Resources,  Inc.,  a  public  utility 
holding  company  exempt  from 


registration  under  section  3(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 

As  a  result  of  the  corporate 
realignment  of  PP&L  Resources.  Inc., 
Applicant  vrill  ovra  an  undivided  90% 
interest  in  the  Susqueharma  SES.  which  ' 
includes  two  uranium-fueled  boiling 
water  reactors  with  a  combined  (winter) 
net  electric  nameplate  capability  of 
2.317  MW. 

Comment  dote:  December  30. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  PPL  Montour,  LLC 

[Docket  No.  EGOO-44-000] 

Take  notice  that  on  December  7, 1999. 
PPL  Montour,  LLC  (Applicant),  having 
its  principal  place  of  business  at  Two 
North  Ninth  Street,  Allentown.  PA 
18101,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  Delaware  Limited 
liability  company  formed  in  cormection 
with  a  proposed  corporate  realignment 
of  PP&L  Resources,  Inc.  for  the  purpose 
of  o«ming  and  operating  the  Montour 
Steam  Electric  Station  (Montour  SES), 
currently  owned  by  its  public  utility 
affiliate,  PP&L,  Inc.  (PP&L),  and  PP&L's 
undivided  interest  in  the  Keystone  and 
Conemaugh  Steam  Electric  Stations.  The 
Applicant  is  an  indirect  subsidiary  of 
PP&L  Resources,  Inc.,  a  public  utility 
holding  company  exempt  from 
registration  under  section  3(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 

As  a  result  of  the  corporate 
realignment.  Applicant  will  own  the 
following  generating  facilities:  (1) 
Montour  SES,  which  includes  two  coal- 
fired  steam  turbine  generators  with 
supplemental  oil-firing  and  one  oil-fired 
auxiliary  turbine  generator  with  a 
combined  (winter)  net  electric 
capability  of  1.555  MW:  (2)  An 
undivided  interest  in  Conemaugh  SES, 
which  includes  two  coal  and 
supplemental  oil-fired  steam  turbine 
generators  and  four  diesel-fired 
generators  with  a  combined  (winter)  net 
electric  capability  of  1,712.4  MW;  and 
(3)  An  undivided  interest  in  Keystone 
SES.  which  includes  two  coal  and 
supplemental  oil-fired  steam  turbine 
generators  and  four  diesel-fired 
generators  with  a  combined  (winter)  net 
electric  capability  of  1,712.4  MW. 
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Comment  date:  December  30. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Sithe  Tamuin  Energy  Services,  S.  de 
R.L.  de  C.V. 

[DockM  No.  EGO0-4S-000] 

Take  notice  that  on  December  8,  1999 
Sithe  Tamuin  Energy  Services,  S.  de 
R.L.  de  C.V.  (Applicant),  c/o  Sithe 
Energies.  Inc..  335  Madison  Avenue. 
28th  Floor.  New  York.  NY  10017  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Conunission's  regulations. 

Applicant  is  a  company  organized 
under  the  laws  of  Delaware,  and  will  be 
engaged  in  the  operation  of  a  230  MW 
Circulation  Fluidised  Bed  Petroleum 
Coke  Power  Plant  and  auxiliary 
facilities  located  in  Tamuin,  San  Luis 
Potosi,  Mexico. 

Comment  date:  December  30. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Choptank  Electric  Cooperative 
[Docket  No.  ELOO-23-000) 

Take  notice  that  on  December  3. 1999. 
Choptank  Electric  Cooperative 
(Choptank)  submitted  for  filing  an 
Application  for  Waiver  of  the 
Requirements  of  Order  Nos.  888  and 
889,  in  accordance  with  §  3S.28(d)  of  the 
rules  of  the  Federal  Enei^  Regulatory 
Commission  (Commission).  18  CFR 
35.28(d). 

Choptank  states  that  it  owns,  operates, 
or  controls  only  limited  and  discrete 
transmission  facilities  that  do  not 
constitute  an  integrated  grid.  Choptank 
states  that  it  thus  qualifies  for  a  waiver 
of  application  of  the  requirements  of 
Order  Nos.  688  and  889  to  it,  as  more 
fully  set  forth  in  the  application. 

Comment  date:  December  30. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Power  and  Light  Company; 
West  Texas  Utilities  Company:  Public 
Service  Company  of  Oklahoma; 
Southwestern  Electric  Power  Company 

[Docket  No.  EROO-569-000] 

Take  notice  that  on  December  3.  1999. 
Central  Power  and  Light  Company.  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies),  tendered  for  filing 
additional  information  requested  by  the 


Commission  Staff  in  the  above- 
captioned  proceeding. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  was  served  on 
all  customers  taking  ser\'ice  under  part 
IV  of  the  CSW  Operating  Companies' 
currently  effective  open  access  tariff,  the 
Public  Utility  Commission  of  Texas,  the 
Oklahoma  Corporation  Commission,  the 
Louisiana  Public  Service  Conunission 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  [}ecember  23. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Company  Services,  Inc. 
[Docket  No.  EROO-682-000] 

Take  notice  that  on  December  1.1999, 
Southern  Company  Services.  Inc..  as 
agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Interconnection  Agreement  by  and 
between  Tenaska  Georgia  Partners.  L.P. 
(Tenaska  Georgia)  and  Georgia  Power 
(the  Agreement).  The  Agreement 
permits  Tenaska  Georgia  to  interconnect 
and  operate  in  parallel  with  the  Georgia 
Power  electric  system.  The  Agreement  is 
dated  as  of  October  19. 1999  and  shall 
terminate  upon  mutual  written 
agreement  of  the  parties. 

Comment  dote:  December  21. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southwest  Power  Pool,  Inc. 
[DockM  No.  EROO-71 3-000] 

Take  notice  that  on  December  1. 1999. 
Southwest  Power  Pool,  Inc.  (SPP), 
tendered  for  filing  changes  to  its  open 
access  transmission  tariff  (SPP  Tariff), 
intended  to  reflect  the  withdrawal  of  the 
Cleco  Corporation  (Cleco)  as  a 
Transmission  Provider  under  the  SPP 
Tariff.  SPP  states  thai  as  a  result  of  this 
filing.  Cleco's  transmission  facilities 
will  no  longer  be  used  for  service  under 
the  SPP  Tariff.  The  filing  will  also  result 
in  rate  decrease  for  certain  services 
under  the  SPP  Tariff. 

SPP  requests  an  effective  date  of 
November  17. 1999.  for  these  changes. 

Copies  of  this  filing  were  served  upon 
members  and  customers  of  SPP.  and  on 
all  affected  state  conunissions. 

Comment  date:  December  21. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ERaO-7ie-000] 

Take  notice  that  on  Dccemtjer  2.  1999. 
Central  Hudson  Gas  &  Electric 
Corporation  filed  their  quarterly  report 
for  the  quarter  ending  September  30. 
1999. 


(^mmenl  date:  December  30, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Rochester  Gas  and  Electric 
Corporation 

[DockM  No.  EROO-71 7-000] 

Take  notice  that  on  December  2. 1999. 
Rochester  Gas  and  Electric  Corporation 
(RG&El,  tendered  for  filing  a  Market 
Based  Service  Agreement  between 
RG&E  and  Canadian  Niagara  Power 
Comjjany,  Ltd.  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rales,  term  and 
conditioiui  of  RG&Es  FERC  Electric  Rale 
Schedule,  Original  Volume  No.  3 
(Power  Sales  Tariff)  accepted  by  the 
Commission. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
November  11.  1999  for  and  Canadian 
Niagara  Power  Company.  Ltd.  "s  Service 
Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer- 
Comment  dote:  December  22.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tampa  Electric  Company 
[Docket  No.  EROO-71 8-000] 

Take  notice  that  on  December  2.  1999. 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an 
amendment  to  its  contract  for  the  sale 
and  purchase  of  capacity  and  energ>' 
with  the  Reedy  Creek  Improvement 
District  (ROD). 

Tampa  Electric  proposes  that  the 
amendment  t>e  made  effective  on 
February  1.20(K). 

Cxjpies  of  the  filing  have  been  served 
on  RCID  and  the  Florida  Public  Service 
Commission. 

Comment  date:  December  22.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  California  Edison 
Company 

[Docket  No.  EROO-71 9-000] 

.  Take  notice  that  on  December  2. 1999. 
Southern  California  Edison  Company 
( SCE) .  tendered  for  filing  the 
Amendment  No.  2.  to  the  Pasadena- 
Edison  230-KV  Interconnection  and 
Transmission  Agreement. 

The  Amendment:  (i)  Enables 
Pasadena  to  schedule  transmission 
service  taken  under  the  Agreement 
directly  with  the  ISO;  (ii)  Provides  thai 
Pasadena  pay  the  ISO  GMC  for  the 
amount  of  energy  scheduled  tmder  the 
Agreement:  and  (iii)  Provides  that 
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Pasadena  pay  for  transmission  losses  to 
the  ISO  in  accordance  witii  the  ISO 
Tariff. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  22,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  &  Light  Company 
(Docket  No.  EROO-720-000] 

Take  notice  that  on  December  2. 1999, 
Florida  Power  St  Light  Company  (FPL), 
tendered  for  filing  a  Service  Agreement 
with  South  Carolina  Electric  &  Gas 
Company  for  service  pursuant  to  FPL's 
Market  Based  Rates  Tariff. 

FPL  requests  that  the  Service 
Agreement  be  made  effective  on 
November  11,  1999. 

Comment  date:  December  22, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Yankee  Energy  Marketing  Company 
[Dodnt  No.  EfMO-721-OOa] 

Take  notice  that  on  December  2.  1999, 
Yankee  Energy  Marketing  Company 
tendered  for  filing  a  notice  of 
cancellation  of  its  FERC  Rate  Schedule 
No.  1,  to  be  effective  January  31,  2000. 

Comment  date:  December  22,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Delmarva  Power  &  Light  Company 
[DockBt  No.  EROO-722-000] 

Take  notice  that  on  December  2,  1999. 
Delmarva  Power  &  Light  Company 
(Delmarva).  tendered  for  filing  a 
supplement  to  its  Interconnection 
Agreement  with  Commonwealth 
Chesapeake  Company.  LLC  providing 
for  the  recovery  of  intercoimection 
costs,  together  with  Exhibit  B  and  C  to 
that  Agreement. 

Delmarva  requests  an  effective  date  of 
December  3,  1999,  one  day  after  the 
supplement  was  tendered  for  filing. 

Comment  date:  December  22. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  California  Power  Exchange 
Corporation 

[Docket  No.  EROO-723-000] 

Take  notice  that  on  December  2. 1999, 
the  California  Power  Exchange 
Corporation  (CalPX),  tendered  for  filing 
certain  amendments  to  its  bylaws.  These 
amendments  are  proposed  to  take  effect 
on  January  1,  2000,  together  with 
amendments  that  CalPX  previously  filed 
on  November  24,  1999  in  Docket  Nos. 
EC96-19-051,  ER96-ie63-053  and 
EL99-7S-002. 


Comment  date:  December  22, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Oockat  No.  EROO-724-OOa] 

Take  notice  that  on  December  2, 1999. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  a  second  amended,  fully 
executed  Network  Integration 
Transmi.ssion  Service  Agreement  with 
the  City  of  Hagerstown,  Maryland. 
Allegheny  Power  states  that  this 
executed  agreement  replaces  the 
previously  filed  agreement  approved  by 
the  Commission  on  Januan,'  12, 1999  in 
Docket  Nos.  ER98-3926-obo.  ERgs- 
4357-000  and  ER99-895-O00.  The 
second  amended  agreement  adds  a 
delivery  point  for  the  City  of 
Hagerstown  and  makes  editorial  and 
conforming  changes  to  the  agreement. 

The  proposed  effective  date  under 
this  amended  service  agreement  is 
February  28.  2000.  or  such  other  date  as 
it  is  permitted  to  become  effective  by 
the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  22,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-726-000] 

Take  notice  that  on  December  3, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Scheduling  Coordinator 
Agreement  between  the  ISO  and  Puget 
Soimd  Energy  (Puget  Sound)  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Puget  Sound  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
be  made  effective  November  IB.  1999. 

Comment  date:  December  23.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Central  Illinois  Light  Company 
[Docket  No.  EROO-727-000] 

Take  notice  that  on  December  3, 1999, 
Central  Illinois  Ught  Company  (CILCO), 
300  Liberty  Street,  Peoria.  Illinois 
61202,  tendered  for  filing  for  approval 
by  the  Commission  a  Ser\'ice  Agreement 
under  its  Market  Rate  Power  Sales  Tariff 
with  its  affiliate,  NewEnergy,  Inc. 

CILCO  requested  an  effective  date  of 
December  6,  1999.  and  requested  a 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  December  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Qeco  Utility  Group  Inc. 

[Docket  No.  EROO-728-000] 

Take  notice  that  on  December  3. 1999. 
Cleco  Utility  Group  Inc.  (Cleco), 
tendered  for  filing  proposed  changes  in 
its  FERC  Rale  Schedule  No.  64,  which 
would  amend  the  existing  contract  for 
the  sale  of  energy  and  use  of  substation 
facilities  between  Cleco  and  the  City  of 
St.  MariinviUe,  Louisiana. 

The  first  amendment  amends  Article 
I.  Section  1 .1  of  the  contract  to  reduce 
from  two  years  to  one  year  the  time 
period  required  for  advance  vtrritten 
notice  of  termination  following  the 
initial  term  of  the  contract.  The  second 
amendment  reflects  the  parties'  election 
to  extend  the  initial  term  of  service 
under  the  agreement  and  implements 
other  conforming  changes  to  the 
contract  to  preserve  the  parties'  mutual 
rights  and  obligations  under  the  existing 
agreement  during  the  extended  initial 
term. 

Cleco  requests  waiver  of  the 
Commission's  regulations  as  may  be 
necessary,  so  that  the  first  and  second 
amendments  may  become  effective,  as 
proposed. 

Copies  of  the  filing  were  served  upon 
the  City  of  St.  Martinville  and  the 
Louisiana  Public  Service  Commission. 

Comment  date:  December  23. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Commonwealth  Edison  Company 

[Docket  No.  EROO-729-000] 

Take  notice  that  on  December  3. 1999, 
Commonwealth  Edison  Company 
(ComEd).  tendered  for  filing  an 
Interconnection  Agreement  with 
Cordova  Energy  Company  LLC 
(Cordova). 

ComEd  requests  an  effective  date  of 
December  4,  1999  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements. 
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Copies  of  the  filing  were  served  on 
Cordova  and  the  Illinois  Commerce 
Commission. 

Comment  date:  December  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Western  Systems  Power  Pool 
[Docket  No.  EROO-730-000] 

Take  notice  that  on  December  3. 1999. 
the  Western  Systems  Power  Pool 
(WSPP),  tendered  for  filing  certain 
changes  to  the  WSPP  Agreement 
intended  to  better  reflect  common 
commercial  practices,  and  to  clarify  or 
correct  certain  aspects  of  the  existing 
Agreement. 

WSPP  seeks  an  effective  date  of 
February  1,  2000  for  these  changes. 

WSPP  states  that  copies  of  the  filing 
were  served  on  all  WSPP  members,  and 
on  all  state  commissions  within  the 
continental  United  States. 

Comment  date:  December  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Arizona  Public  Service  Company 
[Docket  No.  EROO-731-0001 

Take  notice  that  on  December  3,  1999, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  transmission 
agreement  with  APS  Merchant  Group. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  the  APS  Merchant  Group. 

Comment  date:  December  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  The  Detroit  Edison  Company 
[Docket  No,  OA97-690-001] 

Take  notice  that  on  December  6,  1999, 
The  Detroit  Edison  Company  made  a 
compliance  filing  in  the  above- 
referenced  docket  pursuant  to  the 
Federal  Energy  Regulator\' 
Commission's  Order,  88  FERC  1  61,070 
(1999). 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  v^ith  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
urww. fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers. 
Secretary. 
IFR  Doc.  99-32715  Piled  12-16-99:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRI.-6249-2J 

Environmental  Impact  Statement*; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental 

Impact  Statements 
Filed  December  06,  1999  Through 

December  10, 1999 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  990460.  Draft  EIS.  NFS.  Ml, 
Sleeping  Bear  Chines  National 
Lakeshore,  Historic  Properties 
Management  Plan,  Implementation, 
MI,  Due;  February  14,  2000,  Contact: 
Michael  Duwe  (231)  326-5134. 

EIS  No.  990461,  Draft  EIS,  COE,  NY, 
Fire  Island  Inlet  to  Montauk  Point, 
Implementation,  Reach  1 — Fire  Island 
Inlet  to  Moriches  Inlet  Interim  Storm 
Damage  Protection  Project.  Long 
Island.  NY,  Due:  February  07.  2000. 
Contact;  Pete  Weppler  (212)  264- 
0195. 

EIS  No.  990462,  Draft  EIS,  FHW.  TN, 
Interstate  40  (1-40)  Transportation 
Improvements  from  1-75  to  Cherr\' 
Street  in  Knox\'ille,  Funding.  NPDES 
and  COE  Section  404  Permits,  Knox 
Counlv.  TN,  Due;  February  07,  2000, 
Contact:  Charles  Bovd  (615)  781- 
5770. 

EIS  No.  990463.  Draft  EIS,  BOP.  SC. 
South  Carolina — Federal  Correctional 
Institution.  Construct  and  Operate. 
Possible  Sites:  Andrew.  Bennettsville. 
Oliver  and  Salters,  SC,  Due;  February 
07,  2000,  Contact:  David  J.  Dorwortb 
(202)  514-6470. 

EIS  No.  990464.  Draft  EIS.  FHW,  VA, 
"Hampton  Roads"  Crossing  Study, 
Improvements,  1-164  Hampton  Roads 
Bridge  Tunnel  and  1-564  Interchange 
in  Norfolk:  VA-164  near  Coast  Guard 
Boulevard  in  Portsmouth;  and  the  I- 
64, 1-264,  and  1-664  Interchange  in 
Chesapeake,  Funding,  Coast  Guard 


Permit.  COE  Section  10  and  404 
Permit,  Isle  of  Wight  and  York 
Counties,  VA.  Due:  Februan,'  07.  2000. 
Contact:  Mr.  J.  Bruce  Turner  (804) 
775-3320. 

EIS  No.  990465.  Final  EIS.  COE.  AR. 
Grand  Prairie  Area  Demon.stration 
Project.  Implementation.  Water 
Conservation,  Groundwater 
Management  and  Irrigation  Water 
Supply,  Prairie,  Arkansas,  Monroe 
and  Lonoke  Counties,  AR,  Due: 
January  24,  2000,  Contact;  Edward  P. 
Lambert  (901)  544-0707. 

EIS  No.  990466.  Draft  EIS.  FTA,  CA, 
Cortina  Integrated  Solid  Waste 
Management  Project,  Development 
and  Operation,  Approval  of  Land 
Lease  Cortina  Indian  Rpncheria  of 
Wintin  Indians.  Colusa  County,  CA, 
Due:  February  15,  2000.  Contact: 
William  Allen  (916)  978-6043. 

EIS  No.  99046-.  Final  EIS.  FHW.  IN.  US 
231  Transportation  Project.  New 
Construction  from  CR-200  N  to  CR- 
1150'1.  Funding,  Right-of-Way  Permit 
and  COE  Section  404  Permit.  Spencer 
and  Dubois  Counties,  IN,  Due:  Januarv 
24,  2000,  Contact:  John  R.  Baxter  (317) 
226-7445. 

EIS  No.  990468.  Final  EIS,  OSM,  Valid 
Existing  Rights — Proposed  Revisions 
to  the  Permanent  Program  Regulations 
Implementing  Section  522(E)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and 
Proposed  Rulemaking  Clarifying  the 
ApplicabilitN'  of  Section  522(E)  to 
Subsidence  from  Underground 
Mining,  Due;  January  24,  2000, 
Contact;  Andy  F.  De'Vito  (202)  208- 
2701. 

EIS  No.  990469.  Draft  EIS,  COE.  TX. 
Programmatic  EIS — Upper  Trinity 
River  Basin  Feasibility  Study,  To 
Provide  Flood  Damage  Reduction. 
Envirorunental  Restoration.  Water 
Quality  Improvement  and 
Recreational  Enhancement.  Trinity* 
River.  Dallas-Fort  Worth  Metroplex. 
Dallas.  Denton  and  Tarrant  Counties. 
TX.  Due^Februa^v  07.  2000.  Contact; 
Gene  T.  Rice.  Jr  (817)  987-2110. 

EIS  No.  990470.  Draft  EIS.  TVA.  TN. 
Addition  of  Electric  Generation 
Peaking  and  Basoload  Capacity  at 
Greenfield  Sites,  Construction  and 
Operation  of  Combustion  Turbines 
(CTs),  Haywood  County,  TN,  Due: 
February  07,  2000.  Contact:  Gregor\'  L. 
Askew.  P.E.  (865)  632-6418. 

EIS  No.  990471.  Final  EIS,  FTA.  WA. 
Everett-lo-Seattle  Communter  Rail 
Project,  Construction  and  Operation, 
To  Link  the  Cities  of  Everett. 
Mukilteo,  Edmonds.  Shoreline,  and 
the  Seattle  Waterfront.  U.S.  Coast 
Guard,  COE  Section  10  and  404 
Permits,  Snohomish  County.  WA. 
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Due:  January  24,  2000.  Contact:  David 
Phillip  Beal  (206)  684-1883. 

EIS  No.  990472.  Final  EIS.  COE.  NJ, 
Barnegal  Inlet  to  Little  Egg  Inlot 
Hurricane  and  Storm  Damage 
Protection,  Implementation,  Long 
Beach  Island,  Ocean  County.  NJ.  Due: 
laniiarv  24,  2000,  ConUct:  Randy 
Piersoi  (215)  656-6577. 

EIS  No.  990473,  Draft  EIS.  SFVV,  MT, 
WA,  ID,  Plum  Creek  Native  Fish 
Habitat  Conservation  Plan,  Issuance  of 
an  Incidental  Take  Permit  for 
Federally  Protected  Native  Fish 
Species,"MT.  ID  and  WA,  Due: 
February  23,  2000.  Contact:  Ted  Koch 
(208)  378-5293.  The  US  Department 
of  Interior's  Fish  and  Wildlife  Service 
and  Department  of  Commerce's 
National  Marine  Fisheries  Service  are 
Lead  for  this  project. 
EIS  No.  990474,  Draft  Supplement, 
NOA.  Fishery  Management  Plan 
(FMP),  Regulatory  Impact  Review, 
Snapper-Grouper  Complex.  South 
.Atlantic  Region.  Due:  February  07. 
2000,  Contact:  William  T.  Hogarth 
(202)  482-5916. 

Dated:  Decsratwr  14.  1999. 
B.  Katherine  Biggs. 
Associate  Director.  XEPA  Compliance 
Division.  Office  of  Federal  Activities. 
IFR  Doc.  99-32764  Filed  12-16-99:  8:45  ami 
BiuiNO  cooE  aaao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EF)-fRL-624»-1] 

Notice  of  Public  Hearing  and  Extension 
of  the  Public  Comment  Period 

AQENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  The  U.S.  Department  of 
Transportation  (DOT).  Research  and 
Special  Programs  Administration,  Office 
of  Pipeline  Safety,  and  the  U.S. 
Envirotmiental  Protection  Agency 
(EPA).  Region  6,  completed  an 
Environmental  Assessment  (EA)  and 
preliminary  Finding  of  No  Significant 
Impact  (FNSI)  on  the  proposed 
petroleum  products  pipeline  to  be 
operated  by  Longhom  Partners  Pipeline. 
L.P.  The  purpose  of  this  notice  is  to 
notify  interested  parties  that  EPA  and 
DOT  have  scheduled  a  public  meeting 
on  the  Longhom  Partners  Pipeline  EA/ 
FNSI  on  Monday,  January  10,  2000,  at 
6  P.M.  at  the  City  Coliseum,  located  at 
101  Dawson  Rd.,  in  south  Austin,  TX. 
An  information  "open  house  "  will  be 
held  from  4-6  P.M.  This  is  a 
rescheduling  of  the  November  16,  1999, 
meeting  in  Austin.  TX.  which  was 
terminated  early  due  to  overcrowding  of 


the  meeting  site.  The  Houston.  TX; 
Fredericksburg.  TX;  Bastrop.  TX:  and  El 
Paso,  TX  meetings  were  conducted  as 
previously  scheduled.  Consistent  with 
the  rescheduling  of  the  Austin  public 
meeting,  the  comment  period  is 
extended  until  Friday.  January  14,  2000. 
A  copy  of  the  EA/FNSI  is  available  for 
public  review  at  Coimty  Clerk  Offices  in 
counties  along  the  pipeline  route.  EPA's 
regional  office,  DOT's  Houston  regional 
office,  and  at  www.epo.gov/earthlr6/ 
6en/xp/longhom.htm  on  the  EPA  web 
site.  There  is  abo  an  electronic  mailbox 
so  that  citizens  can  submit  comments 
electronically  to  "longhorn@opa  gov". 
Address  all  comments  to  Robert  D. 
Lawrence  (6EN-XP),  EPA.  1445  Ross 
Avenue.  Dallas.  TX,  75202-2733, 

Dated:  December  14, 1999. 
Richard  E.  Sanderson. 
Director.  Office  of  Federal  Activities, 
Environmental  Protection  Agency. 
IFR  I>oc.  99-.12765  Filed  12-16-99:  8:45  ami 
eiLUHO  COOE  <149-0I-«I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-99-30-A  (Auction  No.  30): 
DA  99-2624) 

Auction  of  Licenses  For  Rxed  Polnt-to- 
Polnt  Microwave  Services  In  the  38.6  to 
40.0  GHz  (39  GHz)  Band  Scheduled  for 
April  11. 2000 

AGEtKY:  Federal  Communications 

Commission. 

ACTION:  Notice;  seeking  comment 

SUMMARY:  This  Public  Notice  announces 
the  auction  of  licenses  for  fixed  point- 
to-point  microwave  services  in  the  38.6 
to  40.0  GHz  band  ("39  GHz  Auction"), 
scheduled  to  commence  on  April  11, 
2000.  As  discussed  in  greater  detail 
herein,  the  Bureau  proposes  that  the  39 
GHz  Auction  be  composed  of  2,450 
licenses  in  the  38.6-40.0  GHz  bands 
( "39  GHz  band").  Fourteen  100 
megahertz  licenses  (paired  50  megahertz 
channel  blocks)  will  be  offered  in  each 
of  172  Economic  Areas  (EAs)  and  3  EA- 
like  areas,  covering  the  United  States, 
the  Northern  Mariana  Islands,  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands  and  Puerto  Rico. 
DATES:  Comments  are  due  on  or  before 
December  8. 1999  and  reply  comments 
are  due  on  or  before  December  20, 
1999.' 

ADDRESSES:  To  file  formally,  parties 
must  submit  an  original  and  four  copies 


'  Edifnnal  nuts:  This  documenl  was  received  t>y 
the  Office  of  the  Federal  Register  on  DeceintMr  14. 


to  the  Office  of  the  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.  Washington.  D.C. 
20554.  In  addition,  parties  must  submit 
one  copy  to  Amy  Zoslov.  Chief. 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission.  445  Twelfth  Street.  SW. 
Room  No.  4-A760,  Washington.  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Burnley,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0664. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
November  23.  1999.  The  complete  text, 
including  all  attachments,  of  the  public 
notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  CY- 
A257).  445  12th  Street,  SW. 
Washington,  DC.  It  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc.,  (ITS,  Inc.)  1231  20th 
Street,  NW,  Washington,  DC  20035. 
(202)  857-3800.  It  is  also  available  on 
the  Commission's  website  at  http:// 
www.fcc.gov/wtb/auctions. 

I.  Upfront  Payments  and  Initial 
Maximam  Eligibility  for  Each  Bidder 

1.  The  Wireless  telecommunications 
Bureau  ("Bureau")  has  delegated 
authority  and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
licen.se  being  auctioned,  taking  into 
account  such  factors  as  the  population 
in  each  geographic  license  area,  and  the 
value  of  similar  spectrum.  With  these 
guidelines  in  mind,  the  following 
upfront  payments  are  proposed  for  the 
39  GHz  Auction: 
For  licenses  with  populations  of 
1.000.000  or  greater: 

License  population  *  SO.CH  (the  result 
rounded  to  the  nearest  thousand). 
For  licenses  with  populations  of  less 
than  1.000.000: 

License  population  *  S0.02  (the  result 
rounded  to  the  nearest  hundred  for 
levels  below  SIO.OOO  and  to  the  nearest 
thousand  for  levels  above  SIO.OOO)  with 
a  minimum  of  no  le.S5  than  $2,500  per 
license.  Comment  is  sought  on  this 
proposal!  It  is  further  proposed  that  the 
amount  of  the  upfront  payment 
submitted  by  a  bidder  will  determine 
the  initial  maximum  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  Upfront  payments  will  not  be 
attributed  to  specific  licenses,  but 
instead  will  be  translated  into  bidding 
units  to  define  a  bidder's  initial 
maximum  eligibility,  which  cannot  be 
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increased  during  the  auction.  Thus,  in 
calculating  the  upfront  payment 
amount,  an  applicant  must  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  (or  hold  high  bids 
on)  in  any  single  round,  and  submit  an 
upfront  payment  covering  that  number 
of  bidding  units.  Comment  is  sought  on 
this  proposal. 

n.  Reserve  Price  or  Minimum  Opening 
Bid 

2.  The  Balanced  Budget  Act  of  1997 
calls  upon  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  when  FCC 
licenses  are  subject  to  auction  (i.e., 
because  the  Commission  has  accepted 
mutually  exclusive  applications  for 
those  licenses),  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  bid  is  not  in  the  public 
interest.  Consistent  with  this  mandate, 
the  Commission  has  directed  the  Bureau 
to  seek  comment  on  the  use  of  a 
minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
More  specifically,  the  Bureau  was 
directed  to  seek  comment  on  the 
methodology  to  be  employed  in 
establishing  each  of  these  mechanisms. 
Among  other  factors  the  Bureau  should 
consider  are  the  amount  of  spectrum 
being  auctioned,  levels  of  incumbency, 
the  availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  issues  of  interference  with 
other  spectrum  bands,  and  any  other 
relevant  factors  that  reasonably  could 
have  an  impact  on  valuation  of  the 
spectrum  being  auctioned.  The 
Commission  concluded  that  the  Bureau 
should  have  the  discretion  to  employ 
either  or  both  of  these  mechanisms  for 
future  auctions. 

3.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below  which 
an  item  will  not  be  sold  in  a  given        ^ 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum 
opening  bid,  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  in  a  minimum  opening 
bid  scenario,  the  auctioneer  generally 
has  the  discretion  to  lower  the  amount 
later  in  the  auction.  It  is  also  possible 
for  the  minimum  opening  bid  and  the 
reserve  price  to  be  the  same  amount. 

4.  In  anticipation  of  this  auction  and 
in  light  of  the  Budget  Act,  the  Bureau 
proposes  to  establish  minimum  opening 
bids  for  the  39  GHz  Auction. The  Bureau 
believes  a  minimum  opening  bid,  which 
has  been  utilized  in  other  auctions,  is  an 
effective  bidding  tool.  A  minimum 


opening  bid.  rather  than  a  reserve  price, 
will  help  to  regulate  the  pace  of  the 
auction  and  provides  flexibility. 

5.  Specifically,  for  Auction  No.  30.  the 
Commission  proposes  the  following 
license-by-license  formulas  for 
calculating  minimum  opening  bids, 
based  on  the  population  ("pops")  of  the 
EA: 

For  licenses  with  populations  of 
1 .000.000  or  greater: 

License  population  *  SO. 08  (the  result 
rounded  to  the  nearest  thousand). 
For  licenses  with  populations  of  less 
than  1.000.000: 

License  population  *  S0.04  (the  result 
rounded  to  the  nearest  hundred  for 
results  less  than  $10,000  and  to  the 
nearest  thousand  for  results  greater  than 
$10,000)  with  a  minimum  of  no  less 
than  $2,500  per  license. 

Comment  is  sought  on  this  proposal. 
If  commenters  believe  the  formula 
proposed  above  for  minimum  opening 
bids  will  result  in  substantial  numbers 
of  unsold  licenses,  or  is  not  a  reasonable 
amount,  or  should  instead  operate  as  a 
reserve  price,  they  should  explain  why 
this  is  so,  and  comment  on  the 
desirability  of  an  alternative  approach. 
Commenters  are  advised  to  support 
their  claims  with  valuation  analyses  and 
suggested  reserve  prices  or  minimum 
opening  bid  levels  or  formulas.  In 
establishing  the  formula  for  minimum 
opening  bids,  comment  is  sought  on 
such  factors  as  the  amount  of  spectrum- 
being  auctioned,  levels  of  incumbency, 
the  availability  of  technolog\'  to  provide 
service,  the  size  of  the  geographic 
service  areas,  issues  of  interference  with 
other  spectrum  bands  and  any  other 
relevant  factors  that  could  reasonably 
have  an  impact  on  valuation  of  the  39 
GHz  band.  Alternatively,  comment  is 
sought  on  whether,  consistent  with  the 
Budget  Act.  the  public  interest  would  be 
served  by  having  no  minimum  opening 
bid  or  reserve  price. 

m.  Other  Auction  Procedural  Issues 

a.  Structure  of  Bidding  Rounds,  Activity 
Requirements,  and  Criteria  for 
Detemtimng  Reductions  in  Eligibility 

6.  The  Bureau  proposes  that  the 
auction  be  divided  into  three  stages: 
Stage  One.  Stage  Two  and  Stage  Three. 
The  auction  will  start  in  Stage  One.  The 
Bureau  proposes  that  the  auction  will 
generally  advance  to  the  next  stage  (i.e., 
from  Stage  One  to  Stage  Two.  and  from 
Stage  Two  to  Stage  Three)  when  the 
auction  activity  level,  as  measured  by 
the  percentage  of  bidding  units 
receiving  new  high  bids,  is 
approximately  ten  percent  or  tielow  for 
three  consecutive  rounds  of  bidding  in 
Stages  One  and  Two.  However,  the 


Bureau  further  proposes  that  it  retain 
the  discretion  to  change  stages 
unilaterally  by  announcement  during 
the  auction.  In  exercising  this 
discretion,  the  Bureau  will  consider  a 
variety  of  measures  of  bidder  activity 
including,  but  not  limited  to.  the 
auction  activity  level,  the  percentages  of 
licenses  (as  measured  in  bidding  units) 
on  which  there  are  new  bids,  the 
number  of  new  bids,  and  the  percentage 
increase  in  revenue.  Comment  is  sought 
on  these  proposals. 

7.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
maximum  bidding  eligibility  during 
each  round  of  the  auction  rather  than 
waiting  until  the  end  to  participate.  A 
bidder  that  does  not  satisfy  the  activity 
rule  will  either  lose  bidding  eligibility 
in  the  next  round  or  must  use  an 
activity  rule  waiver  (if  anv  remain). 

8.  For  the  39  GHz  Auction,  we 
propose  the  following  activity 
requirements: 

Stage  One:  In  each  round  of  the  first 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  licenses 
representing  at  least  80  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  requisite  activity  lex'el  will 
result  in  a  reduction  in  ttie  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  U!)ed).  During  Stage  One,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multipKing  the  current 
round  activity  by  five-fourths  (5/4). 

Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two.  reduced  eligibility  for  the  ne.xt 
round  will  be  calculated  by  multiplying 
the  current  round  activity  bv  ten-ninths 
(10/9). 

Stage  Thrse:  In  each  round  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eUgibility.  In  this  final 
stage,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  fifty- 
fortyninths  (50/49).  Comment  is  sought 
on  these  proposals. 

6.  Mitumum  Accepted  Bids 

9.  Once  there  is  a  standing  high  bid 
on  a  license,  a  bid  increment  will  be 
applied  to  that  license  to  establish  a 
minimum  acceptable  bid  for  the 
following  round.  For  the  39  GHz 
Auction,  the  Bureau  proposes  to  use  a 
smoothing  methodology  to  calculate  bid 
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increments,  as  we  have  done  in  several 
otlier  auctions.  The  Bureau  retains  the 
discretion  to  change  (he  minimum  bid 
increment  if  it  determines  that 
circumstances  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the 
Automated  Auction  System.  Comment 
is  sought  on  these  proposals. 

1 0.  The  exponential  smoothing 
formula  calculates  the  bid  increment  for 
each  license  based  on  a  weighted 
average  of  the  activity  received  on  each 
license  in  all  previous  rounds.  This 
methodology  will  tailor  the  bid 
increment  for  each  license  based  on 
activity,  rather  than  setting  a  global 
increment  for  all  licenses.  For  every 
license  that  receives  a  bid.  the  bid 
increment  for  the  next  round  for  that 
license  will  be  established  using  the 
exponential  smoothing  formula. 

1 1  The  calculation  of  the  percentage 
bid  increment  for  each  license  in  a  given 
round  is  made  at  the  end  of  the  previous 
round.  The  computation  is  based  on  an 
activity  index,  which  is  calculated  as 
the  weighted  average  of  the  activity  in 
that  round  and  the  activity  index  from 
the  prior  round.  The  activity  index  at 
the  start  of  the  auction  (round  0)  will  be 
set  at  0.  The  current  activity  index  is 
equal  to  a  weighting  factor  times  the 
number  of  new  bids  received  on  the 
license  in  the  most  recent  bidding  round 
plus  one  minus  the  weighting  factor 
times  the  activity  index  from  the  prior 
round.  The  activity  index  is  then  used 
to  calculate  a  percentage  increment  by 
multiplying  a  minimum  percentage 
increment  by  one  plus  the  activity  index 
with  that  result  being  subject  to  a 
maximum  percentage  increment.  The 
Commission  will  initially  set  the 
weighting  factor  at  0.5.  the  minimum 
percentage  increment  at  0. 1 .  and  the 
maximum  percentage  increment  at  0.2. 

Equations 

A,  =  (C'B,)  +  ((1-C)'A,-,) 

I, .  I  =  smaller  of  ((1  +  A,)  *  N)  and  M 

where, 

A,  =  activity  index  for  the  current  round 

(round  i) 
C  =  activity  weight  factor 

B,  =  number  of  bids  in  the  current  round 

(round  i) 
A,    J  =  activity  index  from  previous 

round  (round  i  - 1).  AO  is  0 
li+1  =  percentage  bid  increment  for  the 

next  round  (round  i+1) 
N  =  minimum  percentage  increment  or 

bid  increment  floor 
M  =  maximum  percentage  increment  or 

bid  increment  ceiling 
Under  the  exponential  smoothing 
methodology,  once  a  bid  has  been 
received  on  a  license,  the  minimum 
acceptable  bid  for  that  license  in  the 
following  round  will  be  the  new  high 


bid  plus  the  dollar  amount  associated 
with  the  percentage  increment  (variable 
I, ,  I  from  above  draes  the  high  bid).  This 
result  will  be  rounded  to  the  nearest 
thousand  if  it  is  over  ten  thousand  or  to 
the  nearbst  hundred  if  it  is  under  ten 
thousand. 

Examples 
License  t 

C=0,5,  N  =  0.1.M  =  0.2 
Round  1 12  new  bids,  high  bid  = 
SI. 000,000) 

a.  Calculation  of  percentage  increment 

for  round  2  using  exponential 

smoothing: 
A,  =  (0.5  •  2)  +  (0.5  *  0)  =  1 
The  smaller  of  I2  =  (1  +  1)  *  0.1  =  0.2 

or  0.2  (the  maximum  percentage 

increment) 

b.  Minimum  bid  increment  for  round  2 

using  the  percentage  increment  (Ii 
from  above) 
0.2  *  $1,000,000  =  S200.000 

c.  Minimum  acceptable  bid  for  round  2 

=  1.200,000 
Round  2 13  new  bids,  high  bid  = 
2.000,000) 

a.  Calculation  of  percentage  increment 

for  round  3  using  exponential 

smoothing: 
A2  =  (0.5*  3) +  (0.5  *  1)  =  2 
The  smaller  of  I,  =  (1  +  2)  *  0]  =  0.3 

or  0.2  (the  maximum  percentage 

increment) 

b.  Minimum  bid  increment  for  round  3 

using  the  percentage  increment  (I, 
from  above) 
0.2  *  52.000,000  =  S400.000 

c.  Minimum  acceptable  bid  for  round  3 

=  2,400.000 
Round  3  (1  new  bid.  high  bid  = 
2.400.000) 

a.  Calculation  of  percentage  increment 

for  round  4  using  exponential 

smoothing: 
A,  =  (0.5  •  l)  +  (0.5  *  2)  =  1.5 
The  smaller  of  I.  =  (1  +  1.5)  *  0.1  = 

0.25  or  0.2  (the  maximum 

percentage  increment) 

b.  Minimimi  bid  increment  for  round  4 

using  the  percentage  increment  (U 
from  above) 
0.2  *  $2,400,000  =  $480,000 

c.  Minimum  acceptable  bid  for  round  4 

=  2.880,000 

c  Activity  Rule  Waivers  and  Reducing 
Eligibility 

1 2.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  currant  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license.  Activity  waivers  are  principally 
a  mechanism  for  auction  participants  to 
avoid  the  loss  of  auction. 


13.  The  auction  system  assumes  that 
bidders  with  insufricient  activity  would 
prefer  to  use  an  activity  rule  waiver  (if 
available)  rather  than  lose  bidding 
eligibility.  Therefore,  the  system  will 
automatically  apply  a  waiver  (known  as 
an  "automatic  waiver")  at  the  end  of 
any  bidding  period  where  a  bidder's 
activity  level  is  below  the  minimum 
required  unless:  (1)  There  are  no  activity 
nUe  waivers  available:  or  (2)  the  bidder 
overrides  the  automatic  application  of  a 
waiver  by  reducing  eligibility,  thereby 
meeting  the  minimum  requirements. 

14.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility,  rather  than  use  an  activity 
rule  waiver,  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  bidding  period  by  using  the  reduce , 
eligibility  function  in  the  software.  In 
this  case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  tbe  bidder 
into  compliance  with  the  activity  ndes 
as  described  above.  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibility. 

15.  A  bidder  may  proactively  apply  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  software)  during  a  bidding 
period  in  which  no  bids  are  submitted, 
the  auction  will  remain  open  and  the 
bidder's  eligibility  will  be  preserved. 
Note:  an  automatic  waiver  invoked  in  a 
round  in  which  there  are  no  new  valid 
bids  will  not  keep  the  auction  open. 

The  Bureau  proposes  that  each  bidder 
in  the  39  GHz  Auction  be  provided  with 
five  activity  rule  waivers  that  may  be 
used  in  up  to  five  separate  rounds  at  the 
bidder's  discretion  during  the  course  of 
the  auction  as  set  forth  above.  Comment 
is  sought  on  this  proposal. 

d^Information  Regarding  Bid 
WithdmwaJ  and  Bid  Removal 

16.  For  the  39  GHz  Auction,  the 
Bureau  proposes  the  following  bid 
removal  and  bid  withdrawal 
procedures.  Before  the  close  of  a 
bidding  period,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  remove  bid  function 
in  the  software,  a  bidder  may  effectively 
"unsubmit "  any  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 
in  the  same  round  is  not  subject  to 
withdrawal  pavments.  but  will  affect  a 
bidder's  activity  for  the  rotmd  in  which 
it  is  removed. 

17.  Once  a  round  closes,  a  bidder  may    ■ 
no  longer  remove  a  bid.  However,  in  the 
next  round,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  withdraw  bid  function. 


A  high  bidder  that  withdraws  its 
standing  high  bid  from  a  previous  round 
is  subject  to  the  bid  withdrawal 
payment  provisions.  Comment  is  sought 
on  these  bid  removal  and  bid 
withdrawal  procedures. 

18.  In  the  Part  1  Third  Report  and 
Order,  63  FR  2315  (January  15, 1998). 
the  Commission  explained  that  allowing 
bid  withdrawals  facilitates  efficient 
aggregation  of  licenses  and  the  pursuit 
of  efficient  backup  strategies  as 
information  becomes  available  during 
the  course  of  an  auction.  The 
Commission  noted,  however,  that,  in 
some  instances,  bidders  may  seek  to 
withdraw  bids  for  improper  reasons. 
The  Bureau,  therefore,  has  discretion,  in 
managing  the  auction,  to  limit  the 
number  of  withdrawals  to  prevent  any 
bidding  abuses.  The  Commission  stated 
that  the  Bureau  should  assertively 
exercise  its  discretion,  consider  limiting 
the  number  of  rounds  in  which  bidders 
may  withdraw  bids,  and  prevent  bidders 
from  bidding  on  a  particular  market  if 
the  Bureau  ftnds  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures. 

19.  Applying  this  reasoning,  the 
Bureau  proposes  to  limit  each  bidder  in 
the  39  GHz  Auction  to  withdrawals  in 
no  more  than  two  roimds  during  the 
course  of  the  auction.  To  permit  a 
bidder  to  withdraw  bids  in  more  than 
two  rounds  would  likely  encourage 
insincere  bidding  or  the  use  of 
withdrawals  for  anti-competitive 
purposes.  The  two  rounds  in  which 
withdrawals  are  utilized  will  be  at  the 
bidder's  discretion:  withdrawals 
otherwise  must  be  in  accordance  with 
the  Commission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  either  of 
the  rounds  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  payment 
provisions  specified  in  the 
Commission's  rules.  Comment  is  sought 
on  this  proposal. 

e.  Stopping  Rule 

20.  For  the  39  GHz  Auction,  the 
Bureau  proposes  to  employ  a 
simultaneous  stopping  rule  approach. 
The  Bureau  has  discretion  "to  establish 
stopping  rules  before  or  during  multiple 
round  auctions  in  order  to  terminate  the 
auction  within  a  reasonable  time."  A 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  until  the  first 
round  in  which  no  new  acceptable  bids, 
proactive  waivers  or  withdrawals  are 
received.  After  the  first  such  round, 
bidding  closes  simultaneously  on  all 
licenses.  Thus,  unless  circumstances 
dictate  otherwise,  bidding  would 


remain  open  on  all  licenses  until 
biddir^  stops  on  everv  license. 

21.  'The  Bureau  seels  comment  on  a 
modified  version  of  the  simultaneous 
stopping  rule.  The  modified  stopping 
rule  would  close  the  auction  for  all 
licenses  after  the  first  round  in  which 
no  bidder  submits  a  proactive  waiver,  a 
withdrawal,  or  a  new  bid  on  any  license 
on  which  it  is  not  the  standing  high 
bidder.  Thus,  absent  any  other  bidding 
activity,  a  bidder  placing  a  new  bid  on 

a  license  for  which  it  is  the  standing 
high  bidder  would  not  keep  the  auction 
open  under  this  modified  stopping  rule. 
The  Bureau  further  seeks  comment  on 
whether  this  modified  stopping  rule 
should  be  used  unilaterally  or  only  in 
Stage  Three  of  the  auction. 

22.  The  Bureau  proposes  that  it  retain 
the  discretion  to  keep  an  auction  open 
even  if  no  new  acceptable  bids  or 
proactive  waivers  are  submitted  and  no 
previous  high  bids  are  withdrawn.  In 
this  event,  the  effect  will  be  the  same  as 
if  a  bidder  had  submitted  a  proactive 
waiver.  The  activity  rule,  therefore,  will 
apply  as  usual  and  a  bidder  with 
insufficient  activity  will  either  lose 
bidding  eligibility  or  use  a  remaining 
activity  rule  waiver. 

23.  Finally,  the  Bureau  proposes  that 
it  reserve  the  right  to  declare  that  the 
auction  will  end  after  a  specified 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  Bureau  proposes  to  exercise  this 
optiorl*only  in  certain  circumstances, 
such  as.  for  example,  where  the  auction 
is  proceeding  very  slowly,  there  is 
minimal  overall  bidding  activity,  or  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Bureau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction  by.  for  example, 
moving  the  auction  into  the  next  stage 
(where  bidders  would  be  required  to 
maintain  a  higher  level  of  bidding 
activity),  increasing  the  number  of 
bidding  rounds  per  day,  and/or 
increasing  the  amount  of  the  minimum 
bid  increments  for  the  limited  number 
of  Ucenses  where  there  is  still  a  high 
level  of  bidding  activity.  Comment  is 
sought  on  these  proposals. 

/.  Information  Relating  to  Auction 
Delay,  Suspension  or  Cancellation 

24.  For  die  39  GHz  Auction,  the 
Bureau  proposes  that,  by  public  notice 
or  by  announcement  during  the  auction, 
the  Bureau  may  delay,  suspend  or 
cancel  the  auction  in  the  event  of 


nattual  disaster,  technical  obstacle, 
evidence  of  an  auction  .security  breach, 
unlawful  bidding  activity,  administra- 
tive or  weather  necessity,  or  for  any 
other  reason  that  afi'ects  the  fair  and 
competitive  conduct  of  competitive 
bidding.  In  .such  r.a.ses.  the  Bureau,  in  its 
sole  discretion,  may  elect  to:  Resume 
the  auction  starting  from  the  beginning 
of  the  current  round;  resume  the  auction 
starting  from  some  previous  round:  or 
cancel  the  auction  in  its  entirety'. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
The  Bureau  emphasizes  that  exercise  of 
this  authority  is  solely  within  the 
discretion  of  the  Bureau,  and  its  use  is 
not  intended  to  be  a  substitute  for 
situations  in  which  bidders  may  wish  to 
apply  their  activity'  rule  waivers. 
Comment  is  sought  on  this  proposal. 
Federal  Communications  Conunission. 
Louis  Sigalos. 

Deputy  Chief.  Auctions  &  Industry  Analysis 
Dixision. 

|FR  Doc.  99-32826  Filed  12-16-«g:  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting:  Notice  of 
Ctiange  in  Subtect  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Govenunent  in 
die  Sunshine  Act"  (5  U.S.C.  5S2b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  hold  at  10:04  a.m  on  Tuesday. 
December  14,  1999.  the  CjDrporation's 
Board  of  Directors  determined,  on 
motion  of  Vice  Chairman  Andrew  C. 
Hove,  Ir.,  seconded  by  Director  Ellen  S. 
Seidman  (Director,  Office  of  Thrift 
Supervision),  concurred  in  by  Ms.  Julie 
L.  Williams,  acting  in  the  place  and 
stead  of  Director  |ohn  D.  Hawke.  |r. 
(Comptroller  of  the  Currency),  and 
Chairman  Donna  Tanoue.  that 
Corporation  business  required  the 
withdrawal  from  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matter. 

Memorandum  re:  Proposed  Amandmeiit  to 
Statomeni  orPoUc>'  on  Applicatinns  for 
Deposit  Insurance 

The  Board  further  determined,  by  the 
same  majority  vote,  tiiat  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  Docember  14. 1999. 
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Federal  Deposit  Insimmce  Corporation. 

lames  D.  LaPierre. 

Deputy  Executive  Secretary. 

(FR  Doc.  99-32927  Filed  12-1S-g9:  3:47  pml 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting;  Notice  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:46  a.m.  on  Tuesday,  December  14, 
1999,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities.  (2) 
reports  of  the  Office  of  Inspector 
General,  and  (3)  personnel  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Ellen  S.  Seidman 
(Director.  Office  of  Thrift  Supervision), 
concurred  in  by  Ms.  Julie  L.  Williams, 
acting  in  the  place  and  stead  of  Director 
John  D.  Hawke.  Jr.  (Comptroller  of  the 
Currency),  and  Chairman  Donna 
Tanoue.  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b  (c)(2).  (c)(8).  (c)(9)(A)(ii). 
(c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW.  Washington.  DC. 

Dated:  December  14.  1999. 
Federal  Deposit  Insurance  Corporation. 
Jamcfl  D.  LaPierrs, 
Deputy  Executive  Secretary. 
(FR  Doc.  99-32928  Filed  12-15-99  3:49  pml 
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FEDERAL  RESERVE  SYSTEM 

Fomtatlons  of.  Acquisitions  by.  and 
Mergers  of  BanK  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  use.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 


and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  itnmediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  fop  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  10, 
2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Gold  Banc  Corporation,  Inc.,  and 
Gold  Banc  Acquisition  Corp.  XII,  Inc., 
both  of  Leawood,  Kansas;  to  acquire  up 
to  100  percent  of  the  voting  shares  of 
Country  Banc  Holding  Company, 
Edmond,  Oklahoma,  and  thereby 
indirectly  acquire  People  First  Bank, 
Hennessey,  Oklahoma;  People  First 
Bank,  Elkhart.  Kansas;  and  American 
Heritage  Bank.  El  Reno.  Oklahoma. 

In  connection  with  this  application. 
Gold  bank  Acquisition  Corp..  Xn.  Inc.. 
has  applied  to  become  a  bank  holding 
company. 

B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Bryan  Family  Management  Trvst, 
and  Bryan  Heritage  Limited  Partnership. 
both  of  Bryan.  Texas;  to  acquire  37.60 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Bryan,  Bryan,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  13,  1999. 
Robert  deV.  Frinaon, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-32707  Filed  12-16-99;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 
Sunslilne  Act  Meeting 

FEDERAL  REGISTEB  CITATION  OF  PREVIOUS 

ANNOUNCEMEMT;  64  F.R..  Monday. 

November  29.  1999,  Page  No.  66637. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:00  a.m..  Tuesday. 

December  14.  1999. 

CHANGES  IN  THE  AGENDA:  The  Federal 

Trade  Commission  has  canceled  its 

previously  scheduled  Oral  Argimient 

meeting  for  December  14, 1999.  at  10:00 

a.m. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  99-32845  Filed  12-15-99;  12:33  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  Information  Collection 
Activities:  Proposed  New  Collection; 
Comment  Raqueat 

AGENCY:  Administration  on  Aging,  HHS. 

The  Administration  on  Aging  (AoA), 
Department  of  Health  and  Human 
Services,  proposes  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  in  compliance 
with  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  96-511): 

Titye  of  Information  Collection: 
Operation  Restore  Trust  Grantee 
Reports. 

Type  ofRecmest:  New. 

Use:  To  collect,  on  a  one-time  basis, 
data  and  information  concerning  best 
practices  for  recruiting,  training,  and 
maintaining  staff  and  volunteers  to 
build  community  coalitions,  promote 
awareness  and  stimulate  action 
designed  to  combat  and  prevent  waste, 
&aud  and  abuse  in  the  Medicare  and 
Medicaid  programs.  As  part  of  a  nation- 
wide partnership  of  public  and  private 
agencies  and  organizations,  AoA  funds 
grants  through  two  mechanisms,  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  (Pub.  L. 
104-191)  and  the  Health  Care  Anti- 
Fraud  Waste  and  Abuse  Community 
Volimteer  Program  authorized  in  the 
Omnibus  Consolidated  Appropriation 
Act  of  1997. 

These  two  sets  of  projects  provide 
education,  training,  and  other  services 
to  build  community  coalitions,  promote 
awareness,  and  stimulate  action  on  the 
part  of  staff,  volunteers,  and 
beneficiaries  to  identify  and  report 


Federal  Register /Vol,  64,  No.  242 /Friday,  December  17,  1999 /Notices 


70713 


potential  cases  of  inappropriate  billing 
and  other  improper  activity  in  the 
nation's  publicly  financed  health 
insurance  programs. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  performance  of  the 
functions  of  the  agencj',  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Data  will  be  from  all  of  the  AoA- 
funded  sites  receiving  funding  in  Fiscal 
Year  1999  and  later  years.  The  analysis 
of  the  data  will  help  to  determine  tiest 
practices  for  reducing  health  care  waste, 
fraud,  and  abuse.  The  types  of  reporting 
forms,  the  number  of  respondents  to 
each  form  and  the  hourly  and  cost 
burdens  are  detailed  in  tbe  following 
table. 


Number  of 
clients 

Responses/ 
client 

Houre/ 
response 

Annual  burden 
hours 

cos) 

30 
100 

130 

1 

1 

1 
0.5 

30 
50 

BO 

Total 

S22S0 

Frequency:  One  time. 

Additional  Information  or  Comments: 
The  AoA  announced  reporting 
specifications  for  the  proposed  format  in 
the  Federal  Register  on  February  23, 
1999.  There  were  no  responses  to  the 
60-day  notice. 

To  request  more  information 
concerning  the  proposed  projects,  or  to 
obtain  a  copy  of  the  information 
collection  plans,  call  Dr.  Kenton 
Williams  at  (202)  619-3951.  Written 
comments  and  recommendations 
regarding  the  proposed  information 
collection  requirements  should  be  sent 
within  30  days  of  the  publication  of  this 
notice  to  the  following  address:  Office  of 
Information  and  Regulator>'  Affairs. 
Attention:  Allison  Eydt,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Dated:  December  2.  1999. 
Jeanette  C  Talcamura, 
Assistant  Secretan'  for  Aging. 
IFR  Doc.  99-32717  Filed  12-16-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-00-13] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Disease  Conll'ol  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  'To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
lechnolog)'.  Send  comments  to  Seleda 
Ferryman.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  shoidd  be  received  within  60 
days  of  this  notice. 

Proposed  Proiects 

STOP  IT  NOW!®  Public  Awareness 
Campaign — New — It  is  estimated  that 
one  in  five  girls  and  one  in  ten  boys 
have  been  sexually  abused  before  the 
age  of  eighteen.  The  National  Center  for 
Injury  Prevention  and  Control  (NCIPC). 
Centers  for  Disease  Control  and 
Prevention  (CDC)  has  recognized  child 


sexual  abuse  as  a  public  health  problem 
for  several  years.  As  a  result.  CDC  plans 
to  evaluate  the  effectiveness  of  the 
STOP  rr  NOW!  public  awareness 
campaign  in  Philadelphia  as  an 
Innovative  approach  to  child  sexual 
abuse  prevention  and  modify  the 
campaign  for  national  use.  Ultimately 
CDC  will  examine  some  of  the  more 
promising  interventions  implemented  in 
communities  across  the  nation  to 
determine  if  these  can  be  replicated. 
STOP  IT  NOW!  is  a  non-proflt 
organization  founded  to  challenge  and 
change  sexual  abuse  behaviors  toward 
children. 

The  goals  of  the  proposed  data 
collection  are: 

•  To  inform  the  implementation  of 
the  campaign. 

•  To  inform  the  modification  and 
expansion  of  the  program  to  a  national 
level. 

•  To  collect  baseline  date  that  will 
later  be  compared  to  post-campaign  data 
tn  evaluate  tbe  effectiveness  of  the 
campaign. 

The  total  costs  to  respondents  is  SO. 
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Type  of  respondents 


1  

2  

3  

4  

5  

Total 


Ptiiladetphia  Residents  ... 

(.egaJ  Community  

Treatment  Community  .... 

Poiice 

ChiW  Protective  Senncas 


Numt>er  of  respondents  per  year 


600 

130  (65  inten/ention,  65  comparison) 
130  (65  inten/ention.  65  comparison) 
130  (65  inteofention.  65  comparison) 
130  (65  intervention,  65  comparison) 
1120 


Number  of 

responses  per 

respondent 


Avg.  burden 

per  response 

(in  f)rs.) 


15/60 
15/60 
15«0 
15/60 
15/60 


Total  annual 
burden 
(in  his.) 


150 
32.5 
32.5 
32.5 
32.5 

280 


Dated:  December  10.  1999. 
Nancy  Cheal. 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation.  Centers  for  Disease 
Control  and  Prevention  ICDC). 
IFR  Doc  99-32723  Filed  12-16-99:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docliet  No.  99N-S222] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request:  Notice  of  a  Claim 
for  GRAB  Exemption  Based  on  a  QRAS 
Determination 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
pubUc  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  procedures  used  for  submitting  a 
Generally  Recognized  as  Safe  (GRAS) 
notice  stating  that  a  particular  use  of  a 
substance  is  not  subject  to  the  premarket 
approval  requirements  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
DATES:  Submit  written  comments  on  the 
collection  of  information  bv  February 
15,2000. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-627-1223. 

SUPPI.EMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520)  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  information  collection,  before 
submitting  the  collection  to  OMB  for 
approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on;  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 


burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Notice  of  a  Claim  for  GRAS  Exemption 
Based  on  a  GRAS  Determination  (OMB 
No.  0910-0342— Extension) 

Section  409  of  the  act  (21  U.S.C,  348) 
establishes  a  premarket  approval 
requirement  for  "food  additives:  " 
section  201  (s)  of  that  act  provides  an 
exemption  from  the  defiiiition  of  "food 
additive"  and  thus  from  the  premarket 
approval  requirement,  for  uses  of 
substances  that  are  GRAS  by  qualified 
experts.  FDA  is  proposing  a  voluntary 
procedure  whereby  members  of  the  food 
industry  who  determine  that  use  of  a 
substance  satisfies  the  statutory 
exemption  may  notify  FDA  of  that 
determination.  The  notice  would 
include  a  detailed  summary  of  the  data 
and  information  that  support  the  GRAS 
determination,  and  the  notifier  would 
maintain  a  record  of  such  data  and 
information.  FDA  would  make  the 
information  describing  the  GRAS  claim, 
and  the  agency's  response  to  the  notice, 
available  in  a  publicly  accessible  file: 
the  entire  GRAS  notice  woidd  be 
publicly  available  consistent  with  the 
Freedom  of  Information  Act  and  other 
Federal  disclosure  statutes. 
Description  of  Respondents: 
Manufacturers  of  Substances  Used  in 
Food  and  Feed  FDA  estimates  the 
burden  of  this  collection  of  information 
as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden' 

21  CFR  section                                   He^n*nts 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

170.36 
570.36 
Total 

SO 
10 

1 

1 

50 
10 

150 
150 

7,500 

1.500 
9.000 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witty  tfiis  collection  of  tnfofmation. 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 

21  CFR  Section 

Mft  n*                   Annual 

Total  Annual            Hours  per            rmai  ««.,«= 
Recoids            RecordkeSwr    1      Total  Hours 

170.36(c)(v) 
570.36(c)(v) 
Total 

SO 
10 

1 
1 

50              ;           15 
10                         15 

750 
150 

900 

1 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witfi  ttiis  collection  of  Information. 


The  reporting  requirement  is  for  a 
proposed  rule  that  has  not  yet  been 
issued  as  a  final  rule.  In  developing  the 
proposed  rule.  FDA  solicited  input  from 
representatives  of  the  food  industry  on 
the  reporting  requirements,  but  could 
not  fully  discuss  with  those 
representatives  the  details  of  the 
proposed  notification  procedure,  FDA 
received  no  comments  on  the  agency's 
estimate  of  the  hourly  reporting 
requirements,  and  thus  has  no  basis  to 
revise  that  estimate  at  this  time.  During 
1998.  FDA  received  12  notices  that  were 
submitted  under  the  terms  of  the 
proposed  rule:  between  January  1, 1999, 
and  November  30,  1999.  FDA  received 
23  notices.  To  date,  the  number  of 
annual  notices  is  less  than  FDA's 
estimate;  however,  the  number  of 
annual  notices  could  increase  when  the 
proposed  rule  becomes  final. 

Dated:  November  10, 1999. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy. 
Planning,  and  Legislation. 
(FR  Doc.  99-32681  Filed  12-16-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98F-1 199] 

Avecia,  Inc.;  Withdrawal  of  Food 
Additive  Petition 

agency;  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 


(FAP  7B4525)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2-methyl-4,5- 
trimethylene-4-isothiazolin-3-one  as  a 
preservative  for  paper  coatings  intended 
for  use  in  contact  with  aqueous  food 

FOR  FURTHER  INFORI«ATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safet\- 
and  Applied  NutriUon  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washinglon,  DC  20204,  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  6.  1999  (64  FR  884),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B4525)  had  been  filed  by  Zeneca 
Biocides,  Foulkstone  1405.  2d,  1800 
Concord  Pike,  P.O.  Box  15457, 
Wilmington.  DE  19850-5457.  The 
petition  proposed  to  amend  the  food 
additive  regiUations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  i\ith  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  2-methyl-4.5-trimethylene-4- 
isothiazolin-3-one  as  a  preservative  for 
paper  coatings  intended  for  use  in 
contact  with  aqueous  foods.  Since 
publication  of  the  filing  notice.  Zeneca 
Biocides  specialty  chemicals  group  has 
been  spun-off  as  Avecia.  Inc..  1405 
Foulk  Rd..  P.O.  Box  15457.  Wilmington, 
DE  19850-5457.  Avecia,  Inc.,  has  now 
withdrawn  the  petition  without 
prejudice  to  a  fijture  filing  (21  CFR 
171.7). 

Dated:  November  29. 1999. 
Alan  M.  Rulis, 

Director.  Office  of  Premarket  Approval. 
Center  for  Food  Safety  and  Applied  Sutrition. 
IFR  Doc.  99-32682  Filed  12-16-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[[}ocket  No.  980-0969] 

Guidance  for  Industry:  Consideratton 
of  the  Human  Health  Impact  of  the 
Microbial  Effects  of  Antimicrobial  New 
Animal  Drugs  Intended  for  Use  in 
Food-Producing  Animals  (QFI  «78); 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guidance 
docimient  entitled  "Guidance  for 
Industry:  Consideration  of  the  Human 
Health  impact  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  (GFI  #78).  After  the  agency 
considered  public  comments  on  a  draft 
of  this  guidance,  announced  in  the 
Federal  Register  of  November  IB.  1998, 
it  determined  that  revision  of  the  draft 
guidance  was  necessary'.  GFI  #78 
ajmoimces  that  FDA  believes  that  it 
should  consider  the  potential  human 
health  impact  of  the  microbial  effects 
associated  with  all  uses  of  all  classes  of 
antimicrobial  new  animal  drugs 
intended  for  use  in  food-producing 
animals  when  approving  such  drugs. 
For  additional  information  regarding  the 
subject  matter  dealt  with  in  GFI  #78.  see 
the  notice  of  availability  of  the 
document  entitled  "FDA  Response  to 
Comments  on  a  Proposed  Framework 
for  Evaluating  and  Assuring  the  Human 
Food  Safety  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
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Animals"  tjiat  appear.s  elsewhere  in  this 
issue  of  the  Federal  Register. 
DATES:  Submit  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  GFI  #78  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1061.  5630  Fishers 
Lane.  Rockville,  MD  20852. 

FDA  will  also  accept  electronic 
comments.  Persons  who  wish  to  submit 
electronic  conunents  should  go  to  the 
FDA  home  page  at  www.fda.gov  and 
select  "Dockets"  and  follow  die 
instructions. 

Submit  written  requests  for  single 
copies  of  the  document  entitled 
"Guidance  for  Industn-:  Consideration 
of  the  Human  Health  Impact  of  the 
Microbial  Effects  of  Antimicrobial  New 
Animal  Drugs  Intended  for  Use  in  Food- 
Producing  Animals"  (GFI  #78)  to  the 
Communications  Staff  (HFV-12).  Center 
for  Veterinarj'  Medicine.  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
otBce  in  processing  your  requests.  See 
.section  m.  Electronic  Access  of  this 
document  for  information  on  electronic 
access  to  the  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Thompson,  Center  for 
Veterinary  Medicine  (HFV-l).  Food  and 
Drug  Adininistration.  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-1798,  e- 
mail:  sthompso@cvm.fda.gov. 
SUPPlfHENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  November 
18. 1998  (63  FR  64094).  FDA  announced 
the  availability  of  a  draft  guidance 
entitled  "Guidance  for  Industr\': 
Evaluation  of  the  Human  Health  Impact 
of  the  Microbial  Effects  of  Antimicrobial 
New  Animal  Drugs  Intended  for  Use  in 
Food-Producing  Animals"  (GFI  #78). 
This  draft  guidance  annoimced  that 
FDA  believed  that  it  should  evaluate  the 
human  health  impact  of  the  microbial 
effects  associated  with  all  uses  of  all 
classes  of  antimicrobial  new  animal 
drugs  intended  for  use  in  food- 
producing  animals  when  approving 
such  drugs.  The  publication  of  the  draft 
of  GFI  #78  was  the  first  step  in  the 
agency's  consideration  of  the  issues 
related  to  the  use  of  antimicrobial  new 
animal  drugs  in  food-producing 
animals.  The  draft  of  GFI  #78  laid  out 
the  agency's  rationale  for  its  current 
thinking  about  its  authority  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act  to 
consider  the  human  health  impact  of  the 
microbial  effects  associated  with  the  use 
of  antimicrobial  new  animal  drugs  in 
food-producing  animals. 


In  the  Federal  Register  of  January  6, 
1999  (64  FR  887),  FDA  announced  the 
availability  of  a  discussion  paper 
endtied  "A  Proposed  Framework  for 
Evaluating  and  Assuring  the  Htmian 
Safety  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals  "  (Framework  Document).  The 
Framework  Document  was  the  second 
step  in  the  agency's  consideration  of 
issues  related  to  the  use  of  antimicrobial 
new  animal  drugs  in  food-producing 
animals.  FDA  made  the  Framework 
Document  available  to  the  public  to 
initiate  discussions  with  the  scientific 
community  and  other  interested  parties 
on  the  agency's  thinking  about 
appropriate  underlying  concepts  to  be 
used  to  develop  microbial  safety 
policies  protective  of  the  public  health. 
The  Framework  Document  is  related  to 
GFI  #78  in  that  it  sets  out  a  conceptual 
risk-based  framework  for  evaluating  the 
microbial  safety  (related  to  human 
health  impact)  of  antimicrobial  new 
animal  drugs  intended  for  use  in  food- 
producing  animals. 

After  considering  comments  received 
by  the  public  for  both  the  draft  of  GFI 
#78  and  the  Framework  Document.  FDA 
determined  that  it  was  necessary  to 
make  some  revisions  to  GFI  #78.  The 
revisions  are  intended  to  make  GFI  #78 
more  clearly  reflect  the  agency's 
intentions  regarding  this  issue.  For 
e.xample.  the  words  "evaluate"  and 
"evaluation"  have  been  changed  to 
"consider"  and  "consideration."  and 
other  changes  have  been  made  to 
indicate  that  additional  testing  would 
not  always  be  needed  to  determine  the 
potential  human  health  impact  of  the 
microbial  effects  associated  with 
antimicrobial  new  animal  drugs 
intended  for  use  in  food-producing 
animals. 

GFI  #78  represents  the  agency's 
current  thinking  diat  it  should  consider 
the  potential  human  health  impact  of 
the  microbial  effects  associated  with  all 
uses  of  all  classes  of  antimicrobial  new 
animal  drugs  intended  for  use  in  food- 
producing  animals  when  approving 
such  drugs.  It  does  not  create  or  confer 
any  right  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

n.  Comments 

Interested  persons  may.  at  any  time, 
submit  written  or  electronic  comments 
on  GFI  #78  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
written  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 


copy.  All  comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  GFI  #78  and  written  and 
electi-onic  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  copies  of  "Guidance  for 
Industry:  Consideration  of  the  Himian 
Health  Impact  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  (GFI  #78)  at  http:// 
www.fda.gov/cvm. 

Dated;  DecHmber  8.  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
IFR  [)oc.  99-32313  Filed  12-14-99;  4K)9  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratiofi 
[Docket  No.  980-0969) 

Guidance  for  Industry:  Consideration 
Of  the  Human  Health  Impact  of  the 
Microbial  Effects  of  Antimicrobial  New 
Animal  Drugs  Intended  for  Use  in 
Food-Producing  Animals  (GR  #78); 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabihty  of  a  final  guidance 
document  entitled  "Guidance  for 
lndustr\';  Consideration  of  the  Human 
Health  impact  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  (GFI  #78).  A^er  the  agency 
considered  public  comments  on  a  draft 
of  this  guidance,  announced  in  the 
Federal  Register  of  November  18.  1998, 
it  determined  that  revision  of  the  draft 
guidance  was  necessary.  GFI  #78 
addresses  how  under  section  512  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b)  FDA  intends 
to  consider  the  potential  himian  health 
impact  of  the  microbial  effects 
associated  with  all  uses  of  all  classes  of 
antimicrobial  new  animal  drugs 
intended  for  use  in  food-producing 
animals  when  approving  such  drugs. 
For  additional  information  regarding  the 
subject  matter  dealt  with  in  GFI  #78,  see 
the  notice  of  availability  of  the 
document  entitled  "FDA  Response  to 


Comments  on  a  Proposed  Framework 
for  Evaluating  and  Assuring  the  Himian 
Food  Safety  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  that  appears  elsewhere  in  this 
issue  of  the  Federal  Register. 
DATES:  Submit  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  GFI  #78  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1061,  5630  Fishers 
Lane,  Rockville,  MD  20852. 

FDA  will  also  accept  electronic 
comments.  Persons  who  wish  to  submit 
electronic  comments  should  go  to  the 
FDA  home  page  at  wvvw.fda.gov  and 
select  "Dockets"  and  follow  the 
instructions. 

Submit  written  requests  for  single 
copies  of  the  document  entitled 
"Guidance  for  Industry:  Consideration 
of  the  Human  Health  Impact  of  the 
Microbial  Effects  of  Antimicrobial  New 
Animal  Drugs  Intended  for  Use  in  Food- 
Producing  Animals"  (GFI  #78)  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
section  in.  Electronic  Access  of  this 
document  for  information  on  electronic 
access  to  the  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Thompson,  Center  for 
Veterinary  Medicine  (HFV-l),  Food  and 
Drug  Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1798.  o- 
mail;  sthompso@c\Tn. fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  November 
18, 1998  (63  FR  64094).  FDA  announced 
the  availability  of  a  draft  guidance 
entitled  '"Guidance  for  Industry; 
Evaluation  of  the  Human  Health  Impact 
of  the  Microbial  Effects  of  Antimicrobial 
New  Animal  Drugs  Intended  for  Use  in 
Food-Producing  Animals"  (GFI  #78). 
This  draft  guidance  announced  that 
FDA  believed  that  it  is  necessary  to 
evaluate  the  human  health  impact  of  the 
microbial  effects  associated  with  all 
uses  of  all  classes  of  antimicrobial  new 
animal  drugs  intended  for  use  in  food- 
producing  animals  when  approving 
such  drugs.  The  publication  of  the  draft 
of  GFI  #78  was  the  first  step  in  the 
agency's  consideration  of  the  issues 
related  to  the  use  of  antimicrobial  new 
animal  drugs  in  food-producing 
animals.  The  draft  of  GFI  #78  laid  out 
the  agency's  rationale  for  its  current 
thinking  about  its  authority  under 
section  512  of  the  act  to  consider  the 


human  health  impact  of  the  microbial 
effects  associated  with  the  use  of 
antimicrobial  new  animal  drugs  in  food- 
producing  animals. 

In  the  Federal  Register  of  lanuary  6. 
1999  (64  FR  887),  FDA  announced  the 
availability  of  a  discussion  paper 
entitled  "A  Proposed  Framework  for 
Evaluating  and  Assuring  the  Human 
Safety  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  (Framework  Document).  The 
Framework  Document  was  the  second 
step  in  the  agency's  consideration  of 
issues  related  to  the  use  of  antimicrobial 
new  animal  drugs  in  food-producing 
animals.  FDA  made  the  Framework 
Document  available  to  the  pubUc  to 
initiate  discussions  with  the  scientific 
community  and  other  interested  parties 
on  the  agency's  thinking  about 
appropriate  underlying  concepts  to  be 
used  to  develop  microbial  safety 
policies  protective  of  the  public  health. 
The  Framework  Document  is  related  to 
GFI  #78  in  that  it  sets  out  a  conceptual 
risk-based  framework  for  evaluating  the 
microbial  safety  (related  to  human 
health  impact)  of  antimicrobial  new 
animal  drugs  intended  for  use  in  food- 
producing  animals. 

After  considering  comments  received 
by  the  public  for  both  the  draft  of  GFI 
#78  and  the  Framework  Document,  FDA 
determined  that  it  was  necessary  to 
make  some  revisions  to  GFI  #78.  The 
revisions  are  intended  to  make  GFI  #78 
more  clearly  reflect  the  agency's 
intentions  regarding  this  issue.  For 
example,  the  words  "evaluate"  and 
"evaluation"  have  been  changed  to 
"consider"  and  ""consideration,"'  and 
other  changes  have  been  made  to 
indicate  that  additional  testing  would 
not  always  be  needed  to  determine  the 
potential  human  health  impact  of  the 
microbial  effects  associated  with 
antimicrobial  new  animal  drugs 
intended  for  use  in  food-producing 
animals. 

GFI  #78  represents  the  agency's 
current  thinking  on  how  under  section 
512  of  the  act  it  intends  to  consider  the 
potential  human  health  impact  of  the 
microbial  effects  associated  with  all 
uses  of  all  classes  of  antimicrobial  new 
animal  drugs  intended  for  use  in  food- 
producing  animals  when  approving 
such  drugs.  It  does  not  create  or  confer 
any  right  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 


n.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comment.'; 
on  GFI  #78  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
written  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copv.  All  comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  GFI  #78  and  written  and 
electronic  comments  are  available  for 
public  examination  in  the  Dockets 
-Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  copies  of  "Guidance  for 
Industry:  Consideration  of  the  Human 
Health  Impact  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  (GFI  #78)  at  http;// 
www.fda.gov/cvm. 

Deled:  E)ecember  a.  1999. 
Maijaret  M.  Dotzel 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc  99-32324  Filed  12-14-99:  4:09  pro) 
aujHG  cooE  4iaMn-r 


DEPAR"rMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity'  for  pubUc  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Tide  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
in.'itruments,  call  the  HRSA  Reports 
Qearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utilit>'.  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Social  Support  for 
Homeless  Mothers.  Implications  for 
Best  Practices  and  Program  Design — 
New 

The  Health  Care  for  the  Homeless 
Clinicians'  Network  (HCHCN)  of  the 
National  Health  Care  for  the  Homeless 


Council.  Inc..  through  a  cooperative 
agreement  with  the  Bureau  of  Primary 
Health  Care.  Health  Resources  and 
Services  Administration,  proposes  to 
conduct  a  study  on  the  social  support 
available  to  homeless  mothers,  most  of 
whom  are  parenting  children  alone.  The 
study  will  be  of  adult  homeless  women 
and  will  be  conducted  by  convening 
focus  groups  and  administering  a 
questionnaire  to  focus  group  members. 
The  study  is  designed  to  look  at  clients' 
life  events,  histories  of  violence. 
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medical  and  physical  illness,  social 
support,  children's  needs,  and  services 
use.  The  results  will  help  to  define  best 
practices  as  they  relate  to  social  support 
processes  and  enable  HCH  programs  to 
offer  the  appropriate  mix  of  supports 
necessary  to  help  mothers  transition 
into  permanent  housing.  The 
participants  will  be  recruited  from  ten 
sites  of  the  national  Health  Care  for  the 
Homeless  program. 

The  estimated  response  burden  is  as 
follows; 


Type  of 
respondent 


Number  of     |     Responses 

respondents  f*'      . 

^  respondent 


Patient 


Total  . 


100 


100 


Hours  per 


Total  hour 
burden 


300 


300 


Send  comments  to  Susan  G.  Queen. 
Ph.D..  HRSA  Reports  Clearance  Officer. 
Room  14-33.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  December  2.  1999. 
lane  Harrison. 

Director.  Division  of  Policy  Renew  and 
Coordination. 

IFR  Doc.  99-32755  Filed  12-16-99;  8:45  ami 
anuHO  CODE  4in-is-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Data  Collection;  Commsnt 
Request;  American  Stop  Smoking 
Intervention  Study  (or  Cancer 
Prevention  (ASSIST)  Final  Evaluation; 
"Tot)acco  Use  Supplement  to  ttie 
1998-2000  Current  Population  Survey" 

summary:  Under  the  provisions  of 
Section  3506(cl(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  September  14.  1999.  pages 
49814-t9815  and  allowed  60  days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to.  an  information 
collection  that  has  been  extended. 


revised  or  implemented  on  or  after 
October  1.  199S.  unless  it  displays  a 
currently  valid  OMB  control  number. 
PROPOSED  collection: 

Title:  American  Stop  Smoking 
Intervention  Study  for  Cancer 
Prevention  (ASSIST)  Final  Evaluation; 
"Tobacco  Use  Supplement  to  the  1998- 
2000  Current  Population  Survey.  " 

Tvpe  of  Information  Request:  OMB 
No.  0925-0368,  Exp.  12/31/99. 
REVISION. 

Need  and  Use  of  Information 
Collection:  The  'Tobacco  Use" 
supplement  to  the  Current  Population 
Survey  conducted  by  the  Bureau  of  the 
Census  collected  data  in  September 
1998  and  January  and  May  1999  from 
the  civilian  non-instititionalized 
population  on  tobacco  use  and  smoking 
prevalence,  smoking  intervention 
dissemination  of  workplace  smoking 
policies  and  cessation  programs  as  well 
as  medical  and  dental  advice  to  stop 
smoking,  and  changes  in  smoking  norms 
and  attitudes.  Due  to  an  administrative 
error,  in  January  and  May  1999  data 
collection  included  a  small  set  of 
incorrect  questions  which  does  not 
permit  an  accurate  estimate  of  total 
tobacco  use.  The  proposed  information 
collection  will  ask  the  correct  set  of 
questions  (comparable  to  the  correctly 
Belded  set  in  September  1998)  for  other 
tobacco  usage  (cigars,  pipes,  chewing 
tobacco  and  snufi).  along  vrith  the 
standard  cigarette  smoking  prevalence 
questions  in  order  to  estimate  total 
tobacco  usage.  This  survey  will  provide 
valuable  information  to  Government 
agencies  and  to  the  general  public 
necessary  for  tobacco  control  research. 
The  data  will  be  used  by  the  National 
Cancer  Institute  to  evaluate  the 
effectiveness  of  the  American  Stop 


Smoking  Intervention  Studv  for  Cancer 
Prevention  (ASSIST),  a  large  scale  17 
state  demonstration  project.  The  survey 
will  allow  state  specific  estimates  to  be 
made.  Data  will  be  collected  in  January 
2000  and  May  2000  fitim  approximately 
170,000  respondents. 

Frequency  of  Response:  One-time 
.study. 

Affected  Public:  Individuals  or 
households. 

Type  of  Respondents:  Persons  15  yrs 
of  age  or  older.  The  annual  reporting 
burden  is  as  follows. 

Estimated  Number  of  Respondents: 
1 70.000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Average  Burden  Hours  per  Response: 
0.0113;  and 

Estimated  Total  Armual  Burden 
Hours  Requested:  1921. 

The  annualized  cost  to  respondents  is 
estimated  at:  $19,210.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

REQUEST  FOR  COMMNENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points; 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  on  information  technology. 
DIRECT  COMMENTS  TO  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
Regulatory  Affairs.  New  Executive 
Office  Building.  Room  10235. 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Anne 
Hartman.  Health  Statisticiam.  National 
Cancer  Institute,  Executive  Plaza  North, 
Room  313.  Bethesda.  Marj-land  20892- 
7344,  or  call  non-toll  free  number  (301) 
496-4970.  or  FAX  your  request  to  (301) 
435-3710.  or  E-mail  your  request, 
including  your  address,  to 
ah42t@nih.gov  or  Aime 

_Hartman@nih.gov. 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  dale  of 
this  publication. 

Dated:  December  9. 1999. 
Reesa  Nichols, 

O.MB  Pmjecl  Liaison  Officer. 
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and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xame  of  Committee:  National  Advisory 
Research  Resources  Council. 

Dole:  januarv  27.  2000. 

Open:  9  a.m.  to  2  p.m. 

Agenda:  Report  of  Center  Director  and 
other  issues  related  to  Council  business. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Conference  Room  10. 
Building  31C.  Bethssda.  MD  20892. 

Closed:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Conference  Room  10. 
Building  .lie.  Bethesda.  MD  20892. 

Contact  Person:  Louise  E.  Ramm.  Deputy 
Director.  National  Center  for  Research 
Resources.  National  Institutes  of  Health. 
Building  31.  Room  3B11.  Bethe.sda.  MD 
20892.  301-496-6023. 
(Catalogue  of  Federal  Domestic  A-ssistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333; 
93.371.  Biomedical  Tochnolog)';  93.389. 
Research  InfrasU-uclure.  National  Institutes  of 
Health.  HHSl 

Dated:  December  9.  1999. 
UVerae  Y.  StringBeld, 
Director.  Office  of  Federal  Advisori' 
Committee  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Research  Resources 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  ot  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.SiC.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  bo  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel. 
0018.  Review  of  ROl  Grant. 

Dale:  Decamber  13.  1999. 

Time:  1:30  PM  to  2:30  PM. 


Agent/a.- To  review  and  evaluate  grant 
applications. 

Placi-:  Nalcher  Building.  Rm.  4AN44F. 
Bethesda.  MD  20892.  (Telephone  Conference 
Cain. 

Contort  Person:  H.  George  Hausch.  Chief. 
4500  Center  Drive.  Nalcher  Building.  Rm 
4AN44F.  National  Institutes  of  Health. 
Bethesda.  MD  20892.  (3011  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.Vome  of  Committee:  National  InsUlute  of 
Dental  Research  Special  Emphasis  P§nel. 
00-17.  ROl  Review. 
Dole:  December  14.  J999. 
Time;  10  AM  to  11  AM. 
Agenda:  To  review  and  evaluate  giant 
applications. 

Ptoce:  Natcher  Building.  Rm.  4AN44F. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contort  Person:  Philip  Washko.  PhD.  DMD. 
Scientific  Review.AdminisUalor.  4500  Center 
Drive.  Natcher  Building.  Rm.  4AN44F. 
National  Institutes  of  Health.  Bethesda.  MD 
20892.  (301)  594-2372 

This  notice  is  twing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research.  National  Institutes  of 
Health.  HHSl 

Dated:  December  9. 1999 
UVerae  Y.  SIringfiekl. 
Director.  Office  of  FedemI  Advisory 
Committee  Policy: 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  ot  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  lOld)  of  the 
Federal  Advisor)'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Nome  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
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Dole:  DecBlDbsr  17.  1999. 

Time:  11  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  .National 
Institutes  of  Health.  8001  Executive  Blvd.. 
Belhesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Robert  H.  Stretch. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6150.  MSC  9608. 
Bethesda.  MD  20892-9608.  301-143-4728. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  IXjmeslic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281.  Scientist  Dovelapraent 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  December  9.  1999. 
UVeme  Y.  SIriiigfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  to  the  foUowing 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5S2b(c)(4)  and  552b(c)96).  Title  5 
U.S.C.  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  woiild  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

iVame  of  Committee:  National  bistilute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date  December  16.  1999. 

Time:  12:00  p.m.  to  1:00  p.m. 

A^nda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Canter.  National 
Institutes  of  Health.  8001  Executive  Blvd.. 


Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Alan  L.  WiUard.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Branch  NINDS/NIH/DHHS. 
Neuroscience  Center.  6001  Executive  Blvd.. 
Suite  3208.  MSC  9529  Bethesda.  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders:  93.854. 
Biological  Basis  Research  in  the 
Neurosciences.  National  institutes  of  Health 
HHS) 

Dated:  December  8.  1999. 
LaVeme  Y.  String6eld, 
Director.  Officeof  Federal  Advisory 
Committee  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U,S.C.. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
woiild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

iVome  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Dole:  December  20.  1999. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  conlraa 
proposals. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wielhom. 
Scientific  Review  Administrator  Scientific 
Review  Branch  NINDS/NIH/DDHS, 
Neuroscience  Center.  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda.  MD  20892- 
9529.  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 


limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorder;  93,8.54, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  December  8. 1999. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  foUowing 
meetings. 

The  meetings  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

,Vome  of  Committee:  Center  tor  Scienliflc 
Review  Special  Emphasis  Panel. 

Date:  December  14. 1999. 

Time:  3:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  May  Sue  Krause.  MED. 
Scienliflc  Review  Administrator.  Center  for 
Scientific  Review.  National  Inslitules  of 
Health.  8701  Rockledge  Drive.  Room  3168. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0681. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15. 1999. 

Time:  10  a.m.  to  12  p.m. 

AgendarTo  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  |.  Scott  Osborne:  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
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MSC  7816.  Bethesda,  MD  20892,  (301)  435- 
1782. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
lilTtitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dole:  December  15. 1999. 
Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  I.  Scott  Osborne  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
MSC  7816,  Belhesda,  MD  20892,  (301)  435- 
1782. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dale:  December  17.  1999. 
Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  H.  Mac  SUles.  DDS.  PHD. 
MPH.  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Inslitules  of  Health,  6701  Rockledge  Drive. 
Room  4108.  MSC  7816.  Bethesda.  MD  20892. 
(301)435-1785. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  December  8. 1999. 
LaVerae  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-32569  Filed  12-16-99:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  Fn-4432-M-SOl 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice.     

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  propert>'  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  room  7266.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.  Washington.  DC 
20410;  telephone  (202)  708-1234:  TTY 
number  of  the  hearing-  and  speech- 
impaired  (2020  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-80O-927-7588. 
SUPPLEMENTARY  INFORMATK)N:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  IvIcKinney 
Homeless  Assistance  Act  (42  U.S.C 
11411),  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  accordance  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  caimot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  sbotild  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41.  5600  Fishers  Lane. 
Rockville.  (4D  20857:  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 


applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  . 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  rxintact  the 
appropriate  landholding  agencies  at  the 
following  address:  IX3T:  Mr.  Rugene 
Spruill,  Principal,  Space  Management, 
SVC-140,  Transportation 
Administrative  Service  Center, 
Department  of  Transportation,  400  7th 
Street,  SW,  Room  2310,  Washington,  DC 
20590;  (202)  366-4246:  ENERGY;  Ivlr. 
Tom  Knox,  Department  of  Energy. 
OtBce  of  Contract  and  Resource 
Management,  MA-23.  Washington,  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner. 
General  Services  Administration,  Office 
of  Proport\'  Disposal,  18th  and  F  Streets, 
NW.  Washington,  DC  20405;  (202)  501- 
0052;  NAVY:  Mr.  Charles  C  Cocks. 
Department  of  the  Navy.  Director.  Real 
Estate  Policy  Division.  Naval  Facilities 
Engineering  Command.  Washington 
Nivy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 
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Dated:  December  10.  1999. 
Fred  Kamas,  Jr.. 

Deputy  Assistant  Secretary  for  Special  Needs 

Assistance  Programs. 

Title  V.  Federal  Surplus  Property  Program 
Federal  Register  Report  for  12/17*9 

Suitable/Available  Properties 

Buildings  (by  Stale) 

Florida 

Crooked  River  Lighthouse 

CarrabelJe  Co:  Franklin  FL  32322- 

Landholding  Agency:  GSA 

Property  Number:  54199940017 

Status:  Excess 

Comment:  Lighthouse  on  1.29  acres,  possible 

lead  base  paint,  listed  on  National  Register 

of  Historic  Places 
GSA  Number:  4-U-FL-lia5 

Uiuujlable  Propertiei 

Buildings  Iby  State) 

Alabama 

Mobile  Point  Light 

Gulf  Shores  Co:  Baldwin  AL  36542- 

Landholdingn  Agency:  GSA 

Property  Number  54199940011 

Status:  Excess 

Reason:  Within  2000  ft.  of  flamioable  or 

explosive  material 
GSA  Number:  4-U-AL-767 
Florida 

Cape  St.  G«ofge  Lightbotjsa 
St  George  Island  Co:  Franklin  FL  3232S- 
Landholding  Agency:  IKA 
Property  Number:  54199940012 
Status:  Excess 

Reasons:  Floodway:  Extensive  deterioration 
GSA  Number:  4-U-FL-l  1S7 
Boca  Grande  Range 
Rear  Light 

Gasparilla  Island  Co:  Lee  FL  33921- 
Landholding  Agency:  GSA 
Property  Number:  54199940013 
Status:  Excess 
Reason:  Floodway 
GSA  Number:  4-U-FL-H69 
Sanibel  Island  Light 
Sanibel  Co:  Lee  FL  33957- 
Landholding  Agency:  GSA 
Property  Number:  54199940014 
Status:  Excess 
Reason:  Floodway 
GSA  Number:  4-U-FL-1162 
.Amelia  Island  Light 

Femandina  Beach  Co:  Nassau  FL  32034- 
Landholding  Agency:  GSA 
Property  Number:  54199940016 
Status:  Excess 
Reason:  Secured  Area 
GSA  Number:  4-U-FL-H71 
Illinois 

Navy  Family  Housing 

IS-units 

Hanna  City  Co:  Peoria  IL  61536- 

Landholding  Agency:  GSA 

Property  Number:  54199940018 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
C;SA  Number:  1-N-II^723 


New  Mexico 

Bldg.  sgrx 

Tech  Area  1.  Kirtland  AFB 
Albuquerque  Co:  Bernalillo  NM  87185- 
Landholding  Agency:  Energy- 
Property  Number:  41 199940021 
Status:  Unutilized 
Reason:  Extensive  deterioration 
New  York 
Bldg.  577 

Brookhaven  National  Lab 
Upton  Co:  Suffolk  NY  11973- 
Landholding  Agency:  Energy 
Property  Number  41199940022 
Status:  Excess 

Reason:  Extensive  deterioration 
North  Carolina 
Quarters  1 
USCG  Station 

Hobucken  Co:  Pamlico  NC  28537- 
Landholding  Agency:  DOT 
Property  Numbwr:  87199940003 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Virginia 
Bldg.  3170 
Marine  C^rps  Base 
Quantico  Co:  VA  22134- 
Landholding  Agency:  Navy 
Property  Number  77199940064 
Status:  Unutilized 
Reason;  Extensive  deterioration 


. 1252.  1277 
Marine  Corps  Base 
(juantico  Co:  VA  22134- 
Landholding  Agency:  Navy 
Property  Number  77199940065 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Florida 

(P)  Ponce  de  Leon  Inlet 

2999  N.  Peninsula  Ave 

New  Smyrna  Beach  Co:  Volusia  FL  32169- 

Landholding  Agency:  GSA 

Property  Number  54199940015 

Status:  Excess 

Reason:  Floodway 

GSA  Number  4-U-FL-1170 

IFR  Doc.  99-32465  Filed  12-16-90;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  ai>d  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 

Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531.  et 
seq.): 

PRT-020174 

Applicant:  Henry  Dooriy  Zoo,  Omaha,  NE 


The  applicant  requests  a  permit  to 
import  biological  samples  from  radiated 
tortoise  [Geochelone  radiata]  and 
angulated  tortoise  (Geochelone 
yniphora).  The  samples  will  be 
collected  from  both  wild  and  captive 
populations  on  Madagascar  for  the 
purpose  of  scientific  research  on 
population  genetics  for  the  conservation 
of  the  species.  This  notice  covers 
activities  conducted  by  the  applicant  for 
a  period  of  five  years. 
PRT-006998 

Applicant:  Brigham  Young  Univereity,  DepL 
of  Zoo.  Prove.  UT 

The  applicant  amends  an  initial 
request  for  a  permit  to  import  tissue 
samples  and  voucher  specimens  of  wild 
giant  Amazon  river  turtles  (Podocnetnis 
expansa)  to  include  Yellow-spotted 
river  turtles  [Podocnemis  unifilis)  from 
Brazil  for  the  purpose  of  scientific 
research.  The  original  notification 
appeared  in  Federal  Register  Notic» 
Vol.  64.  No.  14.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five-year  period. 
PRT-020041 

Applicant:  The  Lubee  Foimdation, 
Gainesville.  FL 

The  applicant  requests  a  permit  to 
import  biological  samples  from  captive- 
bom  and  captive-held  Rodrigues  Fruit 
Bat  (Pteropus  rodiicensis)  from  the 
Jersey  Wildlife  Preservation  Trust, 
Jersey,  UK,  for  the  purpose  of  scientific 
research  to  develop  genetic  markers  for 
studies  of  population  analysis.  This 
notice  covers  activities  conducted  by 
the  applicant  for  a  period  of  five  years. 
PRT-020406 

Applicant:  Kenneth  M.  Schell,  iCamath  Falls, 
OR 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-020438 
Applicant:  Frank  Miceli.  Dix  Hills.  NY 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  cuUed  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 


and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  700.  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/356-2281). 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
CIS  amended  (16  U.S.C.  1361  el  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-777239 
Applicant:  Ronald  J.  Jameson.  ly.S.G.S., 

Western  Ecological  Research  Center. 

Corvallis.  OR 

Permit  Type:  Take  for  scientific 
research. 

Name  and  Number  of  Animals: 
Northern  Sea  Otter  {Enhydra  lutris 
lutris). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  an 
amendment  to  his  permit  to  take  an 
additional  33  sea  otters  for  the  purpose 
of  scientific  research  to  continue  his 
study  of  the  animals  ability  to  reoccupy 
historical  habitats  and  the  possible 
impacts  of  greater  contaminant  loads. 

Source  of  Marine  Mammals:  Wild  sea 
otters  along  the  northern  coast  of 
Washington  State. 

Period  of  Activity:  Up  to  5  years,  if 
issued. 
PRT-018196 
Applicant:  International  Animal  Consulting 

Group.  Inc.  Shadow  Hills.  CA 

Permit  Type:  Take  (from  the  wild)  and 
export  for  public  display. 

Name  and  Number  of  Animals: 
Northern  Sea  Otter  [Enhydra  lutris 
lutris)  1.2. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  live  capture  and  export  for 
public  education  and  breeding  1.2 
juvenile  animals  to  the  Toba  Aquariiun. 
Toba  3-3-6  MIE  Pref..  Japan. 

Source  of  Marine  Mammals:  Wild  sea 
otters  along  the  coast  of  Alaska. 

Period  of  Activity:  Up  to  5  years,  if 
issued. 


PRT-018197 

Applicant:  International  Animal  Consulting 
Group.  Inc..  .Shadow  Hills.  CA 

Permit  Type:  Take  (fitim  the  wild)  and 
export  for  pubUc  display. 

Name  and  Number  of  Animals: 
Northern  Sea  Otter  [Enhydra  lutris 
lutris)  0.2. 

Summary  of  Activity  To  Be 
Authorized:  The  applicant  requests  a 
permit  to  live  capture  and  export  for 
public  education  and  breeding  0.2 
juvenile  animals  to  the  IZU-MTTO  Sea 
Paradise,  Numazu  Shizuoka,  Japan. 

Source  of  Marine  Mammals:  Wild  sea 
otters  along  the  coast  of  Alaska. 

Period  of  Activity:  Up  to  5  years,  if 
issued. 
PRT-02a346 
Applicant:  Leviathan  Legacy.  Inc..  1318  SW 

14th  Street.  Boca  Raton.  FL 

Permit  Type:  Take  for  scientific 
research. 

Name  and  Number  of  Animals:  West 
hidian  Manatee  [Trichechus  manatus). 

Summary  of  Activity  To  Be 
Authorized:  "the  applicant  requests  a 
permit  to  study  the  reactions  of  West 
Indian  manatees  to  and  possible  impacts 
from  controlled  boat  approaches, 
underwater  acoustic  projections  of 
approaching  boats,  and  narrow  beam 
manatee  alerting  sounds. 

Source  of  Marine  Manmials:  50-100 
wild  manatees  occurring  in  waters 
adjacent  to  Buzzard  Island  in  Crystal 
River.  Florida. 

Period  of  Activity:  Up  to  5  years,  if 
issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  WildUfe  Service.  Office  of 
Management  Authoritj'.  4401  N.  Fairfax 
Drive.  Room  700.  Arlington.  Virginia 
22203.  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  dale  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Dated:  December  13.  1999 
Pamela  Hall. 

Acting  Chief.  Blanch  of  Permits.  Office  of 
Management  Authority. 
IFR  Doc.  99-32718  Tiled  12-16-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
Emergency  Exemption;  Issuance 

On  December  7.  1999.  the  U.S.  Fish 
and  Wildlife  Service  (Service)  issued  a 
permit  (PRT-020339)  to  the  US  Fish  and 
Wildlife  Ser\-ice  Jacksonville  Florida 
Field  Office.  Jacksonville,  Florida,  to 
import  a  juvenile  Kemp's  Ridley  Sea 
Turtle  [Lepidochelys  kempii).  The  30- 
day  public  comment  period  required  by 
section  10(c)  of  the  Endangered  Species 
Act  was  waived.  The  Service 
determined  that  an  emergencv'  affecting 
the  health  and  life  of  this  turtle  existed 
and  that  no  reasonable  alternative  was 
available  to  the  applicant,  for  the 
following  reasons: 

a.  This  turtle  was  foimd  stranded 
outside  of  its  normal  range  on  a  beach 
in  Wales.  UK.  on  December  1.  1999,  and 
was  being  housed  at  the  Oceanarium,  St. 
David's  Sea  Life  Centre  (Centre).  Wales. 

b.  The  Centre's  facilities  allow  for 
water  temperature  to  be  maintained  at  a 
temperature  of  14.5  Celsius  (58  1 
Fahrenheit).  Optimal  water  temperature 
for  this  species  is  24  Celsius  (75 
Fahrenheit).  Therefore,  the  Centre  was 
unable  to  adequately  maintain  this       ^ 
specimen. 

c.  The  specimen  is  being  housed  for 
evaluation  at  Sea  World  of  Orlando, 
Orlando.  Florida.  Sea  Worid  of  Orlando 
is  licensed  by  the  State  of  Florida  as  a 
sea  turtle  rehabilitation  center  in 
accordance  with  the  Florida  Fish  and 
Wildlife  Conservation  Commission's 
agreement  with  the  Service  imder 
Section  6  of  the  Endangered  Species 
Act. 

d.  Following  a  satisfacton,'  health  and 
evaluation  period,  this  specimen  will  be 
released  back  into  the  marine 

,  environment. 

Daled:  De<»raber  13.  1999. 
Pamela  Hall. 

Acting  Chief.  Branch  of  Permits.  Uffice  of 
Management  Authority-. 
IFR  Doc.  99-32719  Filed  12-16-99;  8:45  ami 
aiUJNC  COOE  4310-CS-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Amended  Notice  of  Intent  (NOI)  To 
Prepare  an  Environmental  Impact 
Statement  To  Protect  Seabird  Nesting 
Islands  on  Maine's  Coast  To  Further 
Include  a  Comprehensive 
Conservation  Plan  for  Petit  Manan 
National  Wildlife  Refuge 

StJMMARY;  This  NOI  is  an  amendment  to 
the  previous  notice  published  on  10/4/ 
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95.  The  U.S.  Fish  and  Wildlife  Service 
(FWS)  announces  its  intention  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  pursuant  to  section  102 
(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  in 
accordance  with  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  for  implementing  NEPA  (40 
CFR  Parts  1500-1508).  As  originally 
announced,  this  EIS  will  continue  to 
evaluate  the  FWS  proposal  to  protect 
seabird  nesting  islands  on  Maine's 
coast,  while  also  analyzing  the 
development  of  a  Comprehensive 
Conservation  Plan  (CCP)  for  Petit  Manan 
National  Wildlife  Refuge  (NWR). 

We  determined  the  need  to  amend  the 
1995  NOI  once  we  braodened  the  scope 
of  our  analysis  to  incorporate  a  CCP  for 
Petit  Manan  NWR.  CCPs  are  required  for 
all  National  Wildlife  Refuges  under  the 
.National  Wildlife  Refuge  System 
Improvement  Act  of  1997.  The  CCP  will 
not  only  evaluate  protection  of  coastal 
islands,  but  will  also  evaluate 
alternatives  to  managing  wildlife  and 
habitat,  public  use,  and  protection  of 
cultural  resources  on  all  lands  within 
the  Refuge.  A  Wilderness  Review  of 
Petit  Manan  NWR  will  also  be 
completed  concurrently  in  accordance 
with  the  Wilderness  Act  of  1964,  as 
amended. 

We  have  already  received 
considerable  public  input  through  a 
series  of  workshops  and  hearings 
completed  in  1995.  Comments 
previously  submitted  during  the  scoping 
period  do  not  need  to  be  resubmitted 
and  will  be  considered  in  developing 
this  DEIS.  At  this  time,  we  invite  other 
Federal  agencies,  states,  Indian  tribes, 
local  governments,  and  the  general 
public  to  submit  additional  comments 
concerning  the  development  of  the 
DEIS/CCP,  the  proposal  to  protect 
Maine's  seabird  nesting  islands,  and  the 
Wilderness  Review.  You  are  invited  to 
participate  in  scoping  activities  by 
submitting  written  comments,  attending 
a  pubUc  meeting  to  be  held  in  April 
2000,  or  attending  a  public  hearing 
which  wfill  coincide  with  the  Fall  2000 
release  of  the  DEIS/CCP.  We  will 
consider  oral  and  written  comments 
equally  in  preparation  of  the  DEIS/CCP. 

We  will  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
if  requested.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  rule-making 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  you  wish  to 
have  your  name  and/or  address 
withheld,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comment.  We  will  not  consider 


anonymous  comments.  We  will  make  all 
submissions  from  organizations  and 
businesses,  and  Irom  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety.  If 
you  do  not  desire  to  submit  comments 
or  suggestions  at  this  time,  but  would 
like  to  receive  a  copy  of  the  DEIS  for 
review,  send  a  request  to  Mr.  Stan 
Skutek,  at  the  address  given  below. 
DATES  AND  LOCATIONS:  Written 
comments  related  to  the  scope  and 
content  of  the  DEIS/CCP  should  be 
submitted  to  us  by  May  12,  2000,  to  the 
address  provided  below.  The  public 
scoping  meeting  on  the  DEIS/CCP  will 
be  held  on  April  12,  2000,  at  the 
Comfort  Inn  in  Augusta,  Maine.  A 
further  notice  announcing  the  time  and 
location  of  the  public  hearing,  to  be  held 
when  the  DEIS/CCP  is  released,  will  be 
published  in  local  news  media  prior  to 
the  hearing  date. 

FOR  FURTHER  INFORMATION:  If  you  wish  to 
make  comments  or  receive  planning 
updates  and  a  DEIS/CCP,  contact  Mr. 
Stan  Skutek,  Refuge  Manager,  Petit 
Manan  National  Wildlife  Refuge,  P.O. 
Box  279.  Milbridge,  Maine  04658-0279. 
(207)  546-2124.  Comments  may  also  be 
submitted  electronically  to  the 
following  address: 
R5RW_PMNWR®fws.gov. 
SUPPIiMENTARV  INFORMATWN:  Under  the 
.National  Wildlife  Refuge  System 
Improvement  Act  of  1997.  all  lands 
within  the  National  Wildlife  Refuge 
System  are  to  be  managed  in  accordance 
with  an  approved  CCP.  The  CCP 
developed  for  Petit  Manan  NWR  will 
guide  hitiu^  Refuge  management 
decisions  by  developing  goals,  long- 
range  objectives,  and  strategies  for 
achieving  Refuge  purposes.  The  CCP 
will  consider  a  wide  range  of  issues  on 
Petit  Manan  NWR.  including  habitat 
and  wildlife  management,  land 
acquisition,  public  use,  and  protection 
of  cultural  resources. 

Petit  Manan  NWR  is  recognized 
internationally  as  important  nesting 
habitat  for  seabirds,  bald  eagles, 
shorebirds,  and  wading  birds.  The 
Refuge  consists  of  three  mainland  tracts 
and  38  coastal  islands.  The  6,954  acre 
complex  includes  such  diverse  habitats 
as  forest,  grasslands,  freshwater  and 
saltwater  marshes,  and  peat  lands.  The 
coastal  islands,  which  range  in  size  from 
1  acre  to  1,650  acres,  consist  of  forest, 
shrub  lands,  or  grassland  habitats.  In 
addition.  Refuge  staff  and  the  Service's 
Gulf  of  Maine  Program  Office  have  been 
providing  technical  assistance  to  private 
and  public  organizations  seeking  to 
protect  Maine's  coastal  islands  and  are 


active  in  promoting  partnerships  with 
private  landowners,  non-governmental 
organizations,  and  stale  agencies. 

We  will  conduct  a  Wilderness 
Review,  evaluating  the  wilderness 
potential  of  Petit  Manan  NWR.  using  the 
6  criteria  established  by  the  Wilderness 
Act  of  1964,  as  amended,  and  using 
additional  considerations  established  in 
Service  policy.  Based  on  our  findings, 
we  may  recommend  to  the  Secretary  of 
the  Interior  that  all  or  some  of  the 
Refuge  be  designated  National 
Wilderness  Area(s).  You  will  be  able  to 
comment  on  our  proposed  wilderness 
recommendations  during  the  public 
hearing  to  be  scheduled  to  coincide 
with  the  release  of  the  DEIS/C(3'. 

We  expect  to  release  the  DEIS/CCP  by 
Fall  2000.  Public  comments  will  be 
welcome  for  a  60  day  period  following 
its  release.  We  expect  to  publish  the 
Final  Environmental  Impact  Statement 
(FEIS)  and  Record  of  Decision  (ROD)  in 
Spring  2001.  The  ROD  will  present  my 
decision  and  the  supporting  reasons  for 
selecting  the  management  actions  to  be 
implemented,  including  whether  or  not 
a  wilderness  area  is  recommended.  I 
will  make  my  final  decision  after 
considering  public  comments  and  the 
environmental  consequences  of  the 
proposed  actions  as  presented  in  the 
FEIS.  All  other  applicable  laws, 
regulations  and  policies  will  also  be 
considered. 

Dated:  December  a.  1999. 
Ronald  E.  Lamberteon, 

Regional  Director. 

IFR  Doc.  99-32745  Filed  12-1S-4S;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Service  Regulations  Committee 
Meeting 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMIMRY:  The  Fish  and  Wildlife  Service 
(hereinafter  Service)  will  conduct  an 
open  meeting  on  January  26.  2000.  lo 
identify  and  discuss  preliminary  issues 
concerning  the  2000-01  migratory  bird 
hunting  regulations. 
DATES:  January  26.  2000. 
ADDRESSES:  The  Ser\'ice  Regulations 
Committee  will  meet  at  the  National 
Rural  Electric  Cooperative  Association 
Building,  4301  Wilson  Boulevard.  Room 
CC2.  Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
lonathan  Andrew.  Chief  Office  of 


Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  MS  634-ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240,  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION: 
Representatives  from  the  Service,  the 
Service's  Migraton,"  Bird  Regulations 
Committee,  and  Flyway  Council 
Consultants  will  meet  on  January  26, 
2000.  at  8:30  a.m.  to  identify 
preliminary  issues  concerning  the  2000- 
01  migratorj'  bird  hunting  regulations 
for  discussion  and  review  by  the  Flyway 
Councils  at  their  March  meetings. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Regulations  Committee  attended  by  any 
person  outside  the  Department,  these 
meetings  are  open  to  public  observation. 
Members  of  the  public  may  submit 
written  comments  on  the  matters 
discussed  to  the  Director. 

Dated:  December  9. 1999. 
John  G.  Rogers, 

Deputy  Director.  U.S.  Fish  and  Wildlife 
Service. 
IFR  Doc.  99-32683  Filed  12-16-99:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  for  Pari  13, 
Tribal  Reassumption  of  Jurisdiction 
Over  Child  Custody  Proceedings 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  submission  to  OMB. 

summary:  In  compliance  vrith  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501,  etseq.)  this  notice 
announces  that  the  Bureau  of  Indian 
Affairs  is  submitting  an  information 
collection  request  to  the  Office  of 
Management  and  Budgets  (OMB)  Office 
of  Information  and  Regulatory  Affairs 
for  clearance  and  extension.  The 
information  collection.  Tribal 
Reassumption  of  Jurisdiction  over  Child 
Custody  Proceedings,  is  cleared  under 
OMB  Control  Number  1076-0112 
through  December  31. 1999. 
DATES:  Submit  comments  on  or  before 
January- 18.  2000. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the 
Department  of  Interior,  Room  10102, 
725  17th  Street  NW,  Washington,  DC 
20503,  Send  a  copy  of  your  comments 
to  Larry  Blair,  Bureau  of  Indian  Affairs. 
Division  of  Social  Services,  1849  C 


Street  NW,  MS  RM  4660-MIB, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  obtain  copies  of 
the  information  collection  requests 
without  charge  by  contacting  Mr  Larry 
Blair,  (202)  208-2479.  Facsimile  number 
(202)208-5113. 

SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

The  Department  has  issued 
regulations  prescribing  procedures  by 
which  an  Indian  tribe  may  roassume 
jurisdiction  over  Indian  child 
proceedings  when  a  state  asserts  any 
jurisdiction.  Tribes  have  the  right  to 
pursue  this  alternative  because  this 
action  is  authorized  by  the  Indian  Child 
Welfare  Act,  Pub.  L.  95-608,  92  Stat. 
3069.  25  U.S.C.  1918.  We  sought 
comments  from  interested  parties  to 
renew  the  clearance,  but  did  not  receive 
any. 
n.  Request  for  Comments 

The  Department  invited  comments 
on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Bureau,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  Bureau's 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Ways  to  enhance  the  quality, 
utilify,  and  clarify  of  the  information  to 
be  collected;  and, 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  collection 
techniques  or  forms  of  information 
technology. 

Please  note,  any  comments,  names 
and  addresses  concerning  this 
submission  will  be  available  for  public 
review  during  regular  business  hours  (8 
a.m.  to  4:30  p.m.).  If  you  wish  your 
name  and  address  withheld,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  honor  your 
request  to  the  extent  allowable  by  law. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

m.  DaU 

Title  of  the  Information  Collection: 
Tribal  Reassumption  of  Jurisdiction 
Over  Child  Custody  Proceedings. 

Summary  of  Collection  of 
Information:  The  collection  of 


information  will  ensure  that  the 
provisions  of  Public  Law  95-608  are 
met. 

Affected  Entities:  Federally 
recognized  tribes  who  submit  tribal 
reassumption  petitions  for  re\iew  and 
approval  by  the  Secretan,'  of  the  Interior. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Annual 
Responses:  2. 

Estimated  Time  Per  Application:  8 
hours. 

Estimated  Total  Annual  Burden 
How's:  16  hours. 

BIA  Information  Collection  Clearance 
Officer:  Ruth  Bajema,  202-208-2574. 

Dated:  December  3. 1999. 
Kevin  Cover. 

Assistant  Secretar\' — Indian  Affairs. 
IFR  Doc.  99-32713  Filed  12-16-99:  8:45  am] 
BUJNa  COOE  01IMB-P 

DEPARTMENT  OF  THE  INTERK3R 

Bureau  of  Land  Management 
[OR-030-00-1220-AB:  GPO-0053] 

Notice  of  Public  Meeting  and  Comment 
Period  for  Vegetation  Environmental 
Assessment  for  the  National  Historic 
Oregon  Trail  Interpretive  Center 

AGENCY:  National  Historic  Oregon  Trail 
Interpretive  Center.  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Public  meeting,  January  18. 
2000.  and  Public  Comment  Period. 
January  3-February  2,  2000,  for 
Vegetation  Environmental  Asses.sment 
for  the  National  Historic  Oregon  Trail 
Interpretive  Center. 

SUMMARY:  A  public  comment  period  for 
the  Vegetation  Environmental 
Assessment  for  the  National  Historic 
Oregon  Trail  Interpretive  Center 
(MIOTIC)  will  begin  January  3.  2000 
and  end  February  2,  2000.  A  public 
meeting  to  discuss  the  plan  with  BLM 
officials  will  be  held  on  January  18. 
2000  from  7  p.m.  to  9  p.m.  at  the  BLM — 
U.S.  Forest  Service  Office.  3165  10th 
Street.  Baker  City.  Oregon.  Copies  of  the 
Vegetation  Environmental  Assessment 
for  NHOTIC  can  be  obtained  by 
contacting  Shirlev  Baxter.  Interpretive 
Specialist,  at  (541)  523-1845  or  by 
wTiting  P.O.  Box  987,  Baker  City,  OR 
97814,  or  at  www.or.blm.gov/Vale. 
DATES:  The  meeting  will  begin  at  7  p.m. 
and  run  lo  9  p.m.  January  18,  2000.  The 
public  comment  period  will  begin 
January  2,  2000  and  will  end  February 
3,2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Baxter,  Bureau  of  Land 
Management  National  Historic  Oregon 
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Trail,  Inteqjretive  Center.  P.O.  Box  987, 

Baker  City.  OR  98714.  (Telephone  541- 

523-1845). 

Roy  Muinton. 

Field  Office  Manager. 

IFR  Doc.  99-32674  Filod  12-16-99;  8:45  ara| 

mujHe  COX  a^osm 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-030-00-1220-PA:  GPO-0052] 

Notice  of  Meeting  of  the  Oregon  Trail 
Interpretive  Center  Advisory  Board 

AGENCY:  National  Historic  Oregon  Trail 
interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 
acdon:  Notice  of  meeting. 

StWMARY:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  will  be  held  on  Thursday, 
January  6.  2000  from  8  a.m.  to  4  p.m. 
at  the  Best  Weslem  Sunridge  Ian.  One 
Sunridge  Lane,  Baker  City,  Oregon.  At 
an  appropriate  time,  the  Board  will 
recess  for  approximately  one  hour  for 
lunch.  Public  comments  will  be 
received  from  12  p.m.  to  12:15  p.m.. 
January  6.  2000.  Topics  to  be  discussed 
are  the  Fee  Demonstration  Program  and 
its  Structure.  Strategy  Planning  and 
reports  fr^m  Coordinators  of 
Subcommittees. 

DATES:  The  meeting  will  begin  at  8  a.m. 
and  run  to  4  p.m.  January  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Hunsaker.  Bureau  of  l,and 
Management.  National  Historic  Oregon 
Trail,  Interpretive  Center,  P.O.  Box  987, 
Baker  Citv.  OR  97814.  (Telephone  541- 
523-1845). 
Roy  Masinton. 
Field  Office  .Manager. 

[FR  Doc.  99-32675  Filed  12-16-99;  8:45  am) 
auMQ  oooe  aio-33-« 


DEPARTMErn-  OF  THE  INTERIOR 
Bureau  of  Ijnd  Management 

(CA-930-5410-00-ZBKO;  CACA  41153] 

Conveyance  of  Mineral  Interests  in 
Califomia 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  segregation. 

SUMMARY:  The  private  land  described  in 
this  notice,  aggregating  40.00  acres,  is 
segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 


and  the  mineral  leasing  laws  (o 
determine  its  suitability  for  conveyance 
of  the  reserved  mineral  interest 
pursuant  to  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1976.  The  mineral  interests 
will  be  conveyed  in  whole  or  in  part 
upon  favorable  mineral  examination. 
The  piupose  is  to  allow  consolidation  of 
surface  and  subsurface  of  minerals 
owTiership  where  there  are  no  Icnown 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Gary.  Califomia  State  Office, 
Federal  Office  Building,  2800  Cottage 
Way.  Room  E-1928.  Sacramento, 
Califomia  95825,  (916)  978-4677. 

Mouot  Diablo  Meridian 

T.  22S.,  R.  5E., 

SecSl.SWV.SE'A 

Monterey — County 

Minerals  Reservation— All  coal  and 
other  minerals. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.l-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
by  publication  of  an  opening  order  in 
the  Federal  Register  specifying  the  date 
and  time  of  opening;  upon  issuance  of 
a  patent  or  other  document  of 
conveyance  to  such  mineral  interest;  or 
two  years  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

Dated:  December  7.  1999. 
David  Mcllnay, 
Chief.  Brunch  of  Lands. 

(FR  Doc.  99-32746  Filed  12-16-99;  8:45  ami 
SUMO  COae  4310-4(Mi 


DEPARTMENT  OF  INTERIOfI 

National  Park  Service 

60-Oay  Notice  of  Intention  to  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

agency:  National  Park  Service. 
Department  of  Interior. 
action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 


notice  aimounces  the  National  Park 
Service  (NFS)  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  used  in  the 
Historic  Preservation  Tax  Incentives 
Program  administered  by  the  NFS. 

DATES:  Public  comments  on  this  noUce 
will  be  accepted  on  or  before  Februarv 
15.  2000. 

SEND  COMMENTS  TO:  Sharon  C.  Park, 
Heritage  Preservation  Services,  National 
Park  Service.  1849  C  St..  NW,  NC  200. 
Washington,  DC  20240. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record.  Copies  of  the 
information  collection  can  be  obtained 
from  Sharon  C.  Park,  Chief,  Technical 
Preservation  Services.  National  Park 
Service.  1849  C  St..  NW,  NC  200. 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  C.  Park,  (202)-343-9578. 

SUPPLEMENTARY  INFORMATION: 

Title:  Historic  Preservation 
Certification  Application. 
OMB  Number:  1024-0009. 

Expiration  Date  of  Approval:  March 
31,  2000. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Section  47  of  the  Internal 
Revenue  Code  requires  that  the 
Secretary  of  the  Interior  certify  to  the 
Secretary  of  the  Treasury,  upon 
application  by  owners  of  historic 
properties  for  Federal  tax  benefits:  (a) 
The  historic  character  of  the  property; 
and  (b)  that  the  rehabilitation  work  is 
consistent  with  that  historic  character. 
The  NFS  administers  the  program  in 
partnership  with  the  Intemal  Revenue 
Service.  The  Historic  Preservation 
Certification  Application  is  used  by  the 
NFS  to  evaluate  the  condition  and 
historic  significance  of  buildings 
undergoing  rehabilitation  for  continued 
use,  and  to  evaluate  whether  the 
rehabilitation  work  meets  the  Secretary 
of  the  Interior's  Standards  for 
Rehabilitation. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit  entities. 

Estimated  Annual  Burden  on 
Respondents:  7,500  hours. 

Estimated  average  burden  /lours  per 
response:  2.5  hours. 

Estimated  average  number  of 
respondents:  3,000  annually. 
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Estimate  frequency  of  response:  3,000 
annually. 
Leonard  Stowe, 

Information  Collection  Clearance  Officer. 
.National Park  Senice.  WAPC. 
IFR  Doc.  99-32714  Filed  12-16-99;  8:45  ami 

BlUJNa  CODE  431l>-7»-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the  Augusta 
Richmond  County  Museum,  Augusta, 
QA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  August  Richmond 
County  Museum,  Augusta,  GA  which 
meet  the  definition  of  "unassociated 
funerary  object"  under  Section  2  of  the 
Act. 

The  50  cultural  items  are  white  and 
red  porcelain  beads. 

During  the  1930s,  these  cultural  items 
were  donated  to  the  Augusta  Richmond 
County  Museum  by  Mr.  C.E.  Storey. 
Prior  to  1932,  these  cultural  items  were 
bought  by  Mr.  Storey  from  Mr.  T.O. 
Young.  Donor  information  indicates 
these  cultural  items  came  from  Cayuga. 
NY. 

Based  on  appearance  and  accession 
information  indicating  that  most  of  the 
material  from  this  donatation  came  from 
graves,  these  cultural  items  have  tieen 
determined  to  come  from  a  burial 
during  post-contact  times.  The  Cayuga 
Nation  of  New  York  lived  in  the  area  of 
Cayuga,  NY  during  the  post-contact 
period. 

Based  on  the  above-mentioned 
information,  officials  of  the  Augusta 
Richmond  County  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2)(ii).  these  50  cultural  items 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Augusta  Richmond  County  Museum 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (e).  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Cayuga  Nation  of  New  York. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York  and 


the  Seneca-Cayuga  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tritw 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Gordon  Blaker,  Curator,  Augusta 
Richmond  County  Museum,  560 
Reynolds  Street.  Augusta,  GA  30901; 
telephone:  (706)  722-8454  before 
January  18.  2000.  Repatriation  of  these 
objects  to  the  Cayuga  Nation  of  New 
York  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  December  7.  1999. 
Francis  P.  McManamon,  - 
Departmental  Consulting  Archeoloffst. 
Manager.  Archeology  and  Ethnography 
Program. 

IFR  Doc.  99-32724  Filed  12-16-99;  8:45  am) 
BilJJNG  CODE  ttlO-70-f 


Reclamation  Act  of  1977  and  an 
interpretive  mle  concerning  the 
applicability  of  the  section  522(e) 
prohibitions  to  subsidence  resulting 
from  underground  coal  mining. 

The  FEIS  describes  the  environmental 
impacts  that  would  result  from 
amending  OSM's  permanent  program 
regulations  that  address  the  issue  of 
valid  existing  rights  and  the  application 
of  the  prohibitions  of  section  522(e)  to 
the  subsidence  effetts  of  underground 
coal  mining.  Two  final  mies  and  the 
Records  of  Decision  dealing  with  these 
issues  are  being  published  in  this  issued 
of  the  Federal  Register. 

Dated:  December  12.  1999. 
Mary  lone  Blandiard, 
Assistant  Director.  Program  Support 
IFR  Doc.  99-32209  Filed  12-16-99:  8:45  ami 
aiLUNG  CODE  «1I>-0S-II 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Valid  Existing  Rights  Final 
Environmental  Impact  Statement, 
OSM-EIS-29 

ACTION:  Notice  of  availability  of  Final 
Environmental  Impact  Statement. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  ("we"  or 
OSM)  is  making  available  the  final 
environmental  impact  statement  for 
revisions  to  its  permanent  program 
regulations  implementing  .section  522(e) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  an 
interpretive  rule  concerning  the 
applicability  of  the  section  522(e) 
prohibitions  to  subsidence  resulting 
from  underground  coal  mining. 
ADDRESSES:  The  final  environmental 
impact  statement  (FEIS)  is  available  for 
inspection  at  the  Office  of  Surface 
Mining.  Administrative  Record-Room 
101, 1951  Constitution  Avenue.  NW, 
Washington,  DC  20240.  You  may  obtain 
a  single  copy  bv  writing  us  at  that 
address  or  calling  202-208-2847.  You 
also  may  request  a  copy  via  the  Internet 
at  osmrules@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTAtTT: 
Andy  DeVito,  Office  of  Surface  Mining 
(MS  210),  1951  Constitution  Avenue, 
NW.  Washington,  DC  20240;  Telephone: 
202-208-2701;  E-Mail: 
adevito®osmre.gov. 
SUPPLEMENTARY  INFORMATION:  We  are 
making  available  the  FEIS  (or  revisions 
to  OSM's  permanent  program 
regulations  implementing  section  552(e) 
of  the  Surface  Mining  Control  and 


DEPARTMENT  OF  JUS'HCE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  New  Collection:  Comment 
Request 

ACTK)N:  Notice  of  information  collection 
under  review:  emergency  law 
enforcement  ser\nces  vulnerability;  new 
collection. 

The  Department  of  Justice.  Federal 
Bureau  of  Investigation,  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  vrith  the  Paperwork 
Reduction  Act  of  1995,  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days  "  until  February- 15.  2000. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  wheUier  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencj's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assujnptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Emergency  Law  Enforcement  Services 
Vulnerability. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  number  2-240.  Federal 
Bureau  of  Investigation,  FBI  Academy. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local  Law 
Enforcement  Agencies.  This  form  is 
used  to  collect  feedback  from  state  and 
local  law  enforcement  regarding  their 
infrastructure  vulnerabilities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3200  responses  at  30  minutes 
(0.50)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,600.00  annual  burden 
hoifrs. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
James  Delaverson  (703)  632-3220, 
Program  Manager,  Office  of  Information 
and  Learning  Resources,  Research  and 
Analysis  Center.  FBI  Academy. 
Quantico,  Virginia  22135.  Additionally, 
comments  and/or  suggestions  regarding 
the  item  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr.  James 
Delaverson. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  suite  1220.  National  Place 
Building.  1331  Pennsylvania  Avenue, 
NW,  Washington,  DC  20530. 

Dated:  December  14.  1999. 
Robert  B.  Briggs. 

Depanment  Cleomnce  Officer,  United  Slates 
Department  of  Justice. 

IFR  Doc.  99-32727  Filed  12-16-99;  8:45  ami 
BILUNG  COOE  UIO-O-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Prisons 

Notice  of  Public  Hearing  and 
Publication  of  the  Draft  Environmental 
Impact  Statement 

The  Federal  Bureau  of  Prisons 
announces  the  publication  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
regarding  the  proposed  medium- 
security  Federal  correctional  facility  in 
South  Carolina,  and  public  hearings  to 
which  all  interested  persons  are  invited 
to  attend. 

The  public  bearings  are  being  held  to 
provide  for  timely  public  comment  and 
understanding  of  Federal  plans  and 
programs  with  possible  environmental 
consequences  as  required  by  the 
National  Environmental  Policy  Act  of 
1969,  as  amended. 

The  purpose  of  the  meetings  is  to 
afford  the  public  and  local  officials  an 
opportunity  to  learn  of  the  Bureau's 
proposed  planning,  construction  and 
operation  of  a  medium-security 
correctional  facility  in  South  Carolina. 

Public  hearings  on  the  document  are 
scheduled  for  the  week  of  January  3. 
2000,  at  the  locations  listed  below. 
Information  on  the  specific  locations, 
dates,  and  times  will  be  published  in 
local  newspapers  in  advance  of  the 
meetings. 

Georgetowm  County — Andrews.  South 

Carolina 
Williamsburg  County — Greeleyville. 

South  Carolina 
Marlboro  County— Bennettsville.  South 

Carolina 

Items  addressed  in  the  DEIS  include, 
but  are  not  limited  to:  Utilities,  Traffic, 
Noise,  Cultural  Resources  and  Socio- 
economic impacts. 

A  time  limit  may  be  invoked  to 
accommodate  all  persons  who  may  wish 
to  comment  on  the  DEIS.  Written 
statements  may  be  submitted  at  the 
meeting,  and  wrill  be  accepted  until 
February  1.  2000. 

Written  comments  may  be  directed  to: 
David  J.  Dorworth,  Chief.  Site  Selection 
and  Environmental  Review  Branch, 
Federal  Bureau  of  Prisons,  320  First 
Street,  NW.  Washington.  D.C.  20534, 
Telephone  (202)  514-6470. 
Telefacsimile  (202)  616-6024, 
SiteSelection®BOP.gov. 

Dated:  December  3. 1999. 
DlTid  |,  Dorworth, 

Chief.  Site  Selection  and  Environmental 
Review  Branch. 

IFR  Doc.  99-32099  Filed  12-16-99;  8:45  ami 
BUJNO  COOE  «1IM»-I> 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  fotmd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Exterminations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  'General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volimie  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 
Volume  1 
Connecticut 

CT990001  (Mar.  12.  1999) 
New  Hampshire: 

NH990001  (Mar.  12.  1999) 

NH990002  (Mar.  12. 19991 

NH990003  (Mar.  12. 1999) 

NH990005  (Mar.  12.  1999) 

NH<)90007  (Mar.  12.  1999) 

NH99O008  (Mar.  12,  1999) 
New  York 

NY990020  (Mar.  12,  1999) 

Volume  II 
Pennsylvania 

P.'\9900()6  (Mar.  12,  1999) 

P.'\990026  (Mar.  12,  1999) 

PA990030  (Mar.  12, 1999) 

PA990031  (Mar.  12,  1999) 

PA990032  (Mar.  12,  1999) 

PA9g0033  (Mar.  12,  1999) 
Virginia 

VA990003  (Mar.  12.  1999) 

VA990015  (Mar.  12.  1999) 

VA990084  (Mar.  12.  1999) 
West  Virginia 


WV990002  (Mar.  12.  1999) 
WV990003  (Mar.  12.  1999) 
WV990009  (Mar.  12.  1999) 
WV990011  (Mar.  12.  1999) 

Volume  m 

Alabama 

AL990001  (Mar.  12.  1999) 
AL990008  IMar  12.  19991 
AL990041  (Mar.  12,  1999) 
AL990044  (Mar.  12.  1999) 

Florida 

FL990001  (Mar.  12.  1999) 
FL990017(Mar.  12,  1999) 
FL90032(Mar.  12.1999) 

Kenluckv 

K'Y99()004  (Mar.  12. 1999) 
KY990029  (Mar  12. 1999) 

North  Carolina 

NC990054  (Mar.  12. 1999) 

Tennessee 

TN990002  (Mar.  12. 1999) 
TN990018  (Mar.  12, 1999) 
TN99O038  (Mar  12,  1999) 
TN990039  (Mar.  12,  1999) 
TN990049  (Mar  12.  1999) 
TN990050  (Mar.  12.  1999) 

Volume  IV 

Illinois 

ILg90001  (Mar.  12.  1999) 
IL990002  (Mar.  12. 1999) 
IL990006  (Mar.  12.  1999) 
IL990008  (Mar.  12.  1999) 
IL990010  (Mar.  12.  1999) 
IL990012  (Mar.  12, 1999) 
IL990018  (Mar.  12.  1999) 
IL990025  (Mar.  12.  1999) 
IL990026  (Mar.  12,  1999) 
IL990028  (Mar.  12.  1999) 
1L990034  (Mar.  12.  1999) 
IL990044  (Mar.  12,  1999) 
IL99aa48  (Mar.  12.  1999) 
IL99U034  (Mar.  12. 1999) 
IL990U53  (Mar.  12.  1999) 
IL990055  (Mar.  12.  1999) 
IL990060  (Mar.  12.  1999) 
rL990063  (Mar.  12.  1999) 
11,990065  (Mar.  12.  1999) 

Michigan 

M]9gO064  (Mar.  12.  1999) 

Ohio 
OH990001  (Mar.  12.  1999) 
OH990(K)2  (Mar.  12.  1999) 
OH99000B  (Mar.  12. 1999) 
OH990024  (Mar.  12. 1999) 
OH990027  (Mar.  12.  1999) 
OH990U29  (Mar.  12. 1999) 
OH990032  (Mar.  12.  19991 
OH99O034  (Mar.  12.  1999) 
OH99a038  (Mar.  12. 1999) 
OH99a039  (Mar.  12.  1999) 

Wisconsin 

WI990001  (Mar.  12.  1999) 
W1990002  (Mar.  12. 1999) 
WI990003  (Mar.  12.  1999) 
\VI990004  (Mar.  12.  1999) 
WI990O05  (Mar.  12.  1999) 
VVI99<X)06  (Mar.  12.  1999) 
VV19S)O007  (Mar,  12.  1999) 
VVI990008  (Mar.  12.  1999) 
VV1990009  (Mar.  12.  1999) 
WI990010  (Mar.  12.  1999) 
W199()011  (Mar.  12.  1999) 
WI990012  (Mar.  12.  1999) 
W|y90013(Mar.  12.  1999) 


WI990014  (Mar  12. 
WI990016  (Mar.  12. 
WI990017(Mar  12. 
WI99a019  (Mar.  12. 
W1990020  (Mar.  12. 
W1990021  (Mar  12. 
WI990022  (Mar  12. 
WI990024  (Mar.  12. 
WI99aa26  (Mar.  12. 
WI990028  (Mar.  12. 
WI990029  (Mar.  12, 
WI990030  (Mar.  12. 
WI990033  (Mar.  12. 
WI99003S  (Mar  12. 
W)99003R  (Mar.  12. 
W1990037  (Mar.  12. 
WI990039  (Mar.  12, 
W1990041  IMar.  12. 
.WI99004g  (Mar.  12, 
W199a067  (Mar.  12. 
W199a068  (Mar.  12. 

Volume  V 
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NV990007  (Mar.  12.  19991 
NV990009  (Mar.  12,  1999) 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
BOO-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specif)'  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC.  This  10th  day 
of  December  1999. 
Margaret  |.  Washington, 
Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 

IFR  Doc.  99-32470  Filed  12-16-99;  8:45  am) 
Biuna  COOE  «I0-27-N 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  HeaKh  Administration 

Summary  of  Decisions  Granting  In 
Whole  or  in  Part  Petitions  tor 
Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  administrators  for  coal 
mine  safety  and  health  and  metal  and 
ooiunetal  mine  safety  and  health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

SUHMARV:  Under  section  101  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  (Secretary) 


may  allow  the  modification  of  the 
application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Final  decisions  on  these  petitions  are 
based  upon  the  petitioner's  statements, 
comments  and  information  submitted 
by  interested  persons,  and  a  field 
investigation  of  the  conditions  at  the 
mine.  MSHA,  as  designee  of  the 
Secretary,  has  granted  or  partially 
granted  the  requests  for  modification 
listed  below.  In  some  instances,  the 
decisions  are  conditioned  upon 
compliance  with  stipulations  stated  in 
the  decision.  The  term  "FR  Notice" 
appears  in  the  list  of  affirmative 
decisions  below.  The  term  refers  to  the 
Federal  Register  volume  and  page 
where  MSH.^  published  a  notice  of  the 
filing  of  the  petition  for  modification. 
FOR  FURTHER  MFORHATKNH:  Petitions  and 
copies  of  the  final  decisions  are 
available  for  examination  by  the  public 
in  the  Office  of  Standards,  Regulations, 
and  Variances,  MSHA,  Room  627,  4015 
Wilson  Boulevard.  Arlington,  Virginia 
22203.  Contact  Barbara  Barron  at  703- 
235-1910. 

Dated:  December  9,  1999. 
Carol  I.  lonei. 

Acting  Director.  Office  of  Standards. 

Regulations  and  Variances. 

Affinnative  Decisions  on  Petitions  for 
Modification. 

Docket  No.:  M-1999-020-C. 

FR  Notice:  64  FR  23874. 

Petitioner:  Webster  County  Coal 
Corporation. 

Regulation  Affected:  30  CFR  75.701. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a,  480-volt,  three 
phase,  200KW  diesel  generator  system 
for  moving  equipment  in  and  out  of  the 
Dotild  Mine  and  performing  rehab  work 
outby  section  loading  points.  This  is 
considered  an  acceptable  alternative 
method  for  the  Dotiki  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  Dotiki  Mine  with  conditions. 

Docket  No.:  M-1999-041-C. 

FR  Notice:  64  FR  32553. 

Petitioner:  Five  Star  Mining.  Inc. 

Regulation  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  plug  oil  and  gas  wells  and 
then  mine  through  or  near  the  plugged 
wells  whenever  the  safety  barrier 
diameter  is  reduced  to  a  distance  less 
than  the  District  Manager  will  approve 


under  30  CFR  75.1700.  This  is 
considered  an  acceptable  alternative 
method  for  the  Prosperity  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  Prosperity  Mine  with  conditions. 

Docket  No.:  M-1999-054-C. 

FflATofice.  64  FR  41139. 

Petitioner:  Consolidation  Coal 
Company. 

Regulation  Affected:  30  CFR 
75.1909(b)(6). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  operate  the  diesel  grader 
without  individual  service  brakes  on  all 
grader  drive  wheels.  This  is  considered 
an  acceptable  alternative  method  for  the 
Rend  Lake  Mine.  MSHA  grants  the 
petition  for  modification  for  the  Rend 
Lake  Mine  with  conditions. 

Docket  No.:  M-1999-060-C. 

FR  Notice:  64  FR  41 140. 

Petitioner:  Peabody  Coal  Company. 

Regulation  Affected:  30  CFR 
75.1909(b)(6). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  its  diesel  grader 
underground  with  only  rear  wheel 
brakes  instead  of  using  front  wheel 
brakes,  limit  the  grader  speed  to  a 
maximum  of  10  miles  per  hour,  and 
train  grader  operators  to  drop  the  grader 
blade  in  the  event  the  brakes  foil.  This 
is  considered  an  acceptable  alternative 
method  for  the  Marissa  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  Marissa  Mine  with  conditions. 

Docket  No.:  M-1999-061-C. 

FR  Notice:  64  FR  41 140. 

Petitioner:  Performance  Coal 
Company. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  nominal  voltage  of 
power  circuits  not  to  exceed  2.400  volts 
to  supply  power  to  high-voltage 
continuous  miner  located  inby  the  last 
open  crosscut  or  within  150  feet  from 
pillar  workings.  This  is  considered  an 
acceptable  alternative  method  for  the 
Upper  Big  Branch  Mine-South.  MSHA 
grants  the  petition  for  modification  for 
the  Upper  Big  Branch  Mine-South  with 
conditions. 

Docket  No.:  M-1999-063-C. 

FR  Notice:  64  FR  49246. 

Petitioner:  Bowie  Resources  Limited. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  nominal  voltage  of 
longwall  power  circuits  not  to  exceed 
2.400  volts  to  supply  power  to  (he 
permissible  high-voltage  longwall 
mining  equipment  inby  the  last  open 
crosscut.  This  is  considered  an 
acceptable  alternative  method  for  the 
Bowie  Mine  No.  2.  MSHA  grants  the 
petition  for  modification  for  the  Bovrie 
Mine  No.  2  with  conditions. 
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Docket  No. :  M-1 999-06&-C. 
FR  Notice:  64  FR  49247. 
Petitioner  Peabody  Coal  Company. 
Regulation  Affected:  30  CFR 
75.1909(b)(6). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  its  diesel  grader 
underground  with  only  rear  wheel 
brakes  instead  of  brake  on  each  wheel, 
limit  the  grader  speed  to  10  miles  per 
hour  maximum  and  train  grader 
operators  to  drop  the  grader  blade  if  the 
brakes  fail.  This  is  considered  an 
acceptable  alternative  method  for  the 
Camp  No.  11  Mine.  MSHA  grants  the 
petition  for  modification  for  the  Camp 
No.  11  Mine  with  conditions. 
Docket  No.:  M-1999-069-C. 
FR  Notice:  64  FR  49247. 
Petitioner:  The  American  Coal 
Company. 

Regulation  Affected:  30  CFR 
75. 1909(b)(6). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  operate  its  Getman 
Roadbuilders  diesel  graders,  serial 
number  6187  and  6547,  without  front 
brakes  but  instead  use  the  factory 
installed  brake  system  on  only  the  rear 
wheels  because  using  front  wheel  brakes 
wall  result  in  a  diminution  of  safety. 
This  is  considered  an  acceptable 
alternative  method  for  the  Galatia  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Galatia  Mine  with 
conditions. 
Docket  No.:  M-1999-071-C. 
FR  Notice:  64  FR  49247. 
Petitioner:  Turris  Coal  Company. 
Regulation  Affected:  30  CFR 
75.1909(b)(6). 

Sununmy  of  Findings:  Petitioner's 
proposal  is  to  use  an  alternative  method 
of  installing  front  brakes  on  its  six 
wheeled  grader,  limit  the  maximum 
speed  of  the  grader  to  less  than  10  miles 
per  hour,  provide  training  for  grader 
op)erator  on  lowering  the  moldboard  for 
additional  stopping  capability  in 
emergencies,  train  grader  operators  on 
the  appropriate  speeds  to  use  on 
different  roadway  conditions  and 
slopes.  This  is  considered  an  acceptable 
alternative  method  for  the  Elkhart  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Elkhart  Mine  with 
conditions. 
Docket  No.:  M-98-103-C. 
FR  Notice:  64  FR  2520. 
Petitioner:  Consol  of  Kentucky. 
Incorporated. 
Regulation  Affected:  30  CFR  75.701. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  low-  and  medium 
voltage,  three-phase,  alternating  current 
from  a  portable.  188KW  diesel-driven 
generator  and  to  connect  the  neutral  of 
the  generator's  transformer  secondary 


through  a  suitable  resistor  to  the  frame 
of  the  diesel  generator.  This  is 
considered  an  acceptable  alternative 
method  for  the  Mill  Creek  E-3  Mine. 
Loves  Branch-h4  Mine.  E3RF  Mine.  Big 
Springs  #17  Mine.  Motts  Branch  Mine, 
and  Big  Springs  E-1  Mine.  MSHA  grants 
the  petition  for  modification  with 
conditions. 
Docket  No.:  M-98-084-C. 
FR  Notice:  63  FT?  58430. 
Petitioner.  Consol  of  Kentucky. 
Incorporated. 

Regulation  Affected:  30  CFR 
75.901(a). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  derive  a  low-  and  medium 
voltage  three-phase,  alternating  current 
for  use  underground  from  a  portable, 
diesel-driven  generator  and  to  connect 
the  neutral  of  the  generator's 
transformer  secondary  through  a 
suitable  resistor  to  the  frame  of  the 
diesel  generator  and  the  frame  of  the 
generator  solidly  connected  to  a 
borehole  casing,  metal  waterline,  or  a 
grounding  conductor  with  a  low 
resistance  to  earth.  This  is  considered 
an  acceptable  alternative  method  for  the 
Mill  Creek  E-3  Mine.  Loves  Branch-h4 
Mine.  E3RF  Mine.  Big  Springs  #17 
Mine.  Motts  Branch  Mine,  and  Big 
Springs  E-l  Mine.  MSHA  grants  the 
petition  for  modification  with 
conditions. 
Docket  No.:  M-98-078-C 
FR  Notice:  63  FR  48766. 
Petitioner.  Webster  County  Coal 
Corporation. 

Regulation  Affected:  30  CFR 
75.901(a). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  an  alternative  method 
for  its  480  volt,  three-phase.  200ICW 
diesel  powered  generator  that  will 
provide  low-  and  medium  voltage  three- 
phase  circuits  and  grounding  protection. 
This  is  considered  an  acceptable 
alternative  method  for  the  Dotiki  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Dotiki  Mine  with 
conditions. 
Docief  No.:  M-1999-002-M. 
FR  Notice:  64  FR  23874. 
Petitioner  ASARCO.  Inc. 
Regulation  Affected:  30  CFR 
57.14100(a). 

Summary  of  Findings:  Petitioner's 
request  is  to  modify  the  standard  to 
permit  continued  use  of  its  preshift 
procedures  already  in  place.  The 
petitioner's  proposal  is  to  have  a 
qualified  and  competent  driver  preshift 
inspect  its  buses  for  the  oncoming  shift 
and  have  the  operator  drive  the  bus  to 
the  fuel  island  after  the  bus  is 
thoroughly  inspected,  fuel  the  bus,  drive 
it  back  to  the  pit  office,  and  report  any 


defects  to  the  maintenance  department 
for  repair  before  the  bus  is  placed  into 
service  instead  of  having  indindual 
drivers  conduct  inspections  for  their 
prospective  bus.  This  is  considered  an 
acceptable  alternative  method  for  the 
Ray  Complex  Mine.  MSHA  grants  the 
petition  for  modification  for  the  Ray 
Complex  Mine  with  conditions. 

Docket  No.:  M-91-05-M. 

FR  Notice:  56  FR. 

Petitioner  Solvey  Minerals,  Inc. 

Regulation  Affected:  30  CFR 
57.22305. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  amend  its  previously 
granted  petition  for  modification,  docket 
number  M-91-05-M  to  use  specific 
non-permissible  tools  or  their 
equivalent  in  or  beyond  the  last  open 
crosscut.  The  petitioner  proposes  to  add 
another  non-permissible  tool  to 
condition  No.  1  of  the  granted  petition 
for  modification  and  update  the  list  of 
approved  methane  monitors  that  can  be 
used  at  the  mine.  This  amendment  to 
the  petition  will  allow  flexibility  as  to 
which  approved  methane  monitors  can 
be  used.  'This  is  considered  an 
acceptable  alternative  method  for  the 
Solvay  Minerals.  Inc.  Mine.  MSHA 
grants  amendment  to  the  previously 
granted  petition  for  the  Solvay  Minerals. 
Inc.  Mine  with  conditions. 

[FR  Doc.  99-32748  Filed  12-16-99: 8:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heattti  Administration 

Petitions  (or  Modiflcstion 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Long  Branch  Energy 

(Docket  No  M-1999-121-C] 

Long  Branch  Energy.  P.O.  Box  776. 
Danville.  West  Virginia  25033  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.503  (permissible  elertric  face 
equipment:  maintenance)  to  its  #18 
Mine  (I.D.  No.  46-06305)  located  in 
Boone  Count)'.  West  Virginia.  The 
petitioner  proposes  to  replace  a  padlock 
on  battery  plug  coimectors  on  mobile 
battery-powered  machines  with  a 
threaded  ring  and  a  spring  loaded 
device  to  prevent  the  plug  connector 
from  accidently  disengaging  while 
under  load.  The  petitioner  asserts  that 
application  of  the  standard  will  result  in 
a  diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
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proposed  alleraative  method  will 
provide  at  least  the  same  measure  of 
protection  as  the  mandatory  standard. 

2.  McElroy  Coal  Company 

IDockel  No.  M-1M9-122-CI 

McElroy  Coal  Company,  Consol  Plaza, 
1800  Washington  Road.  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(1)  and  (2)  (weekly 
examination)  to  its  McElroy  Mine  (LD. 
No.  46-01437)  located  in  Marshall 
County,  West  Virginia.  The  petitioner 
requests  a  modification  of  the  standard 
to  permit  weekly  examinations  of 
designated  monitoring  stations  instead 
of  traveling  and  conducting  weekly 
examinations  in  certain  intake  and 
return  entries  of  the  mine.  The 
petitioner  states  that  the  area  of  the 
mine  affected  by  this  petition  is  subject 
to  previously  granted  petitions,  docket 
numbers  M-91-78-C.  M-92-142-C.  and 
M-93-0O7-C.  which  established  the 
monitoring  stations  ("PCS")  to  be  used 
instead  of  traveling  the  affected  return 
air  courses  and  granted  the  district 
manager  discretion  to  relocate  the  PCS. 
The  petitioner  requests  that  the  three 
e.xisting  petitions  be  withdrawn  and 
consolidated  into  one  petition.  The 
petitioner  proposes  to:  (i)  conduct  a 
weekly  examination  at  each  monitoring 
station  for  methane  and  to  verify 
direction  of  air  flow:  (ii)  instruct  the 
person  making  the  examinations  and 
teats  to  place  his/her  initials,  the  date, 
and  time  the  monitoring  station  and 
record  the  results  in  a  book  on  the 
Sluice  and  made  available  for 
inspection  by  interested  parties:  (iii) 
maintain  each  monitoring  station  in  a 
safe  condition  at  all  times:  and  (iv)  have 
the  monitoring  stations  shown  on  the 
ventilation  and  part  of  the  approved 
ventilation  plan.  The  petitioner  asserts 
that  the  proposed  alternative  method 
will  provide  at  least  the  same  measure 
of  protection  as  the  mandatory  standard. 

3.  Bhie  Mountain  Energy,  Inc. 

IDocket  .Mo.  M-1999-123-C1 

Blue  Mountain  Energy.  Inc.,  3607 
County  Road  #65.  Rangely.  Colorado 
81648  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.500(d) 
(permissible  ele-tric  equipment)  to  its 
Deserado  Mine  (l.D.  No.  05-03505) 
located  in  Rio  Blanco  County.  Colorado. 
The  petitioner  requests  a  modification 
of  the  standard  to  permit  the  use  of  low- 
vollage  and  nonpermissible  diagnostic 
equipment  within  150  feet  of  pUlar 
workings  in  its  continuous  miners 
develop  ment  sections.  The  petitioner 
proposes  to  use  the  nonpermissible 
electronic  testing  or  diagnostic 


equipment  in  or  by  the  last  open 
crosscut.  The  petitioner  asserts  that  the 
proposed  alternative  method  will 
provide  at  least  the  same  measure  of 
protection  as  the  mandatory  standard. 

4.  Independence  Coal  Company.  Inc. 

IDocliel  No.  M-1M9-124-C1 

Independence  Coal  Company,  Inc., 
HC  78  Box  1800,  Madison.  West 
Virginia  25130  has  filed  a  petition lo 
modify  the  application  of  30  CFR  75.350 
(air  courses  and  belt  haulage  entries)  to 
its  Justice  No.  1  Mine  (l.D.  No.  46- 
07273)  located  in  Boone  County.  West 
Virginia.  The  petitioner  proposes  to  use 
belt  air  to  ventilate  active  working 
places.  The  petitioner  proposes  to 
install  a  low-level  carbon  monoxide 
detection  system  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
used  as  intake  air.courses.  The 
petitioner  asserts  that  the  proposed 
alternative  method  will  provide  at  least 
the  same  measure  of  protection  as  the 
mandatory  standard. 

5.  Genwal  Resources,  Inc. 

IDocket  No.  M-1999-125-C) 

Genwal  Resources.  Inc..  P.O.  Box 
1420.  195  North  100  West.  Huntington. 
Utah  84528  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.350 
(air  courses  and  belt  haulage  entries)  to 
its  Crandall  Canyon  Mine  (l.D.  No.  42- 
01715)  located  in  Emery  County,  Utah. 
The  petitioner  requests  that  some  of  the 
language  in  the  Decision  and  Order 
(D&O)  for  its  previously  granted 
petition,  docket  number  'M-96-71-C.  be 
amended  because  the  petitioner  states 
that  certain  product  availability  for  the 
exhaust  systems  have  become  limited 
and  require  an  extensive  lead  time  and 
to  replace  these  products  at  frequent 
intervals  would  be  substantially  costly 
since  durability  is  limited  in  the  mining 
atmosphere.  The  petitioner  proposes 
that  diesel  equipment  include  a  means 
to  prevent  spray  from  ruptured  fuel  and 
oil  lines  fiwm  being  ignited  by  contact 
with  engine  exhaust  systems.  The 
petitioner  asserts  that  the  proposed 
alternative  method  will  provide  at  least 
the  same  measure  of  protection  as  the 
granted  D&O  and  will  not  result  in  a 
diminution  of  safety  provided  by  the 
existing  standard. 

6.  Mingo  Logan  Coal  Company 

IDockel  No,  M-19<i9-12B-C| 

Mingo  Logan  Coal  Company,  1000 
Mingo  Logan  Avenue,  Whamcliffe,  West 
Virginia  25651  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1002  (location  of  feeder  wires,  trolley 
feeder  wires,  high-voltago  cables  and 
transformers)  to  its  Mountaineer  Alma- 


A  Mine  (ID.  No.  46-08730)  located  in 
Mingo  County.  West  Virginia.  The 
petitioner  proposes  to  use  a  high-voltage 
cable  vrithin  150  feet  of  pillar  workings 
to  power  a  2400  VAC  longwall  mining 
machine.  The  petitioner  asserts  that  the 
proposed  alternative  method  will 
provide  at  least  the  same  measure  of 
protection  as  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-maii  to  "comments®msha.gov."  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances.  Mine  Safety 
and  Health  Administration.  4015 
Wilson  Boulevard.  Room  627. 
Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  18.  2000.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  December  9.  1999 
Carol  ].  lones 

Acting  Director,  Office  of  Standards, 
Regulations,  and  Variances. 
IFR  Doc.  99-32747  Filed  12-16-99;  8;4S  am) 
aaJJHO  CODE  461K-0-U 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

(Application  No.  D-10542.  et  al.) 

Proposed  Exemptions;  Business 
Men's  Assurance  Company  of  America 
(BMA) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  bearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
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person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  stale  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefiu  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836.  32847.  August  10. 1990). 
Effective  December  31. 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


Business  Men's  Assurance  Company  of 
America  (BMA)  Located  in  Kansas  Citv. 
MO 

(Application  No.  D-105421 

Proposed  Exemption 

Based  on  the  facts  and  representations 
.set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  die  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  August  10. 1990).' 

Section  I.  Covered  Transactions 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  sections  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
sales  and  transfers  of  assets  of  an 
employee  benefit  plan  (the  Plan)  to 
BMA  pursuant  to  the  terms  of  a  benefit- 
responsive  or  a  non-benefit  responsive 
synthetic  guaranteed  investment 
contract  (the  Benefit-Responsive  BMA 
Synthetic  GIC  or  the  Non-Benefit 
Responsive  BMA  Synthetic  GIC)  entered 
into  by  the  Plan  sponsor  with  BMA:  =  (2) 
advances  (the  Advances)  made  by  BMA 
to  a  Plan  in  order  to  make  unanticipated 
benefit  payraenLs.  if  applicable,  under  a 
Benefit-Responsive  BMA  Synthetic  GIC: 
and  (3)  the  sweeping  of  interest  and 
other  proceeds  (the  Plan  Interest 
Proceeds)  to  BMA  from  a  Plan's 
Contractholder  Custodial  Account 
established  under  either  a  Benefit- 
Responsive  BMA  Synthetic  GIC  or  a 
Non-Benefit  Responsive  BMA  Synthetic 
GIC. 

This  proposed  exemption  is  subject  to 
the  general  conditions  set  forth  below  in 
Section  II. 

Section  II.  General  Conditions 

(a)  The  decision  to  enter  into  a  BMA 
SjTithetic  GIC  is  made  on  behalf  of  a 
participating  Plan  in  writing  by  a 
fiduciary  of  such  Plan  whici  is 
independent  of  BMA. 

(b)  Only  Plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  are  permitted  to  purchase  BMA 
Synthetic  GICs;  provided  however 
that— 

(1)  In  the  case  of  two  or  more  Plans 
which  are  maintained  bv  the  same 


'  For  purposes  of  this  propa«^  exemption, 
referent*  lo  provisions  of  Title  I  of  the  Ad.  unless 
oUierwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 

-  Unless  specifically  noted,  references  lo  the  BMA 
Synthetic  GIC  refer  to  both  types  of  Synthetic  GIC 
products  thill  are  altered  lo  Plan  invgslora  by  BMA. 


employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Relaled  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  single  master  trust  or  any  other  entity 
the  assets  of  which  are  "plan  assets  " 
under  29  CFR  2510.3-101  (the  Plan 
Asset  Regulation),  which  entiU'  has 
purchased  a  BMA  Sj-nthetic  GIC.  the 
foregoing  S50  million  requirement  is 
deemed  satisfied  if  such  trust  or  other 
entity  has  aggregate  assets  which  are  in 
excess  of  S50  million;  provided  that,  tf 
the  fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
master  trust  or  other  entity  is  not  the 
employer  or  an  affiliate  of  the  employer, 
such  fiduciar\'  has  lolal  assets  under  its 
management  and  control,  exclusive  of 
the  S50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million,  or 

(2)  In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  group  (rust  or  any  other  form  of  entit>- 
the  assets  of  which  are  "plan  assets" 
under  the  Plan  Asset  Regulation,  which 
entity  has  purcha-sed  a  BMA  Synthetic 
GIC,  the  foregoing  $50  million 
requirement  is  deemed  satisfied  if  such 
trust  or  other  entity  has  aggregate  assets 
which  are  in  excess  of  $50  miUion 
(excluding  the  assets  of  any  Plan  with 
respect  to  which  the  fiduciary' 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  sutJi  Plan  or  an 
employee  oi^ganization  whose  members 
are  covered  b\  sucji  Plan).  However,  the 
fiduciary'  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  fiill  investment  responsibility 
with  respect  lo  Plan  assets  invested 
therein,  and 

(ii)  Has  total  assets  imder  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amoimt 
attributable  to  Plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  SlOOmilHon; 

(c)  Prior  to  the  execution  of  a  BMA 
Synthetic  GIC,  the  Plan  fiduciary 
receives  a  full  and  detailed  written 
disclosure  of  all  material  features 
concerning  the  BJvtA  Synthetic  GIC, 
including — 

(1)  A  copy  of  the  underlying 
agreement  for  the  BMA  S^•nthelic  GIC 
(the  BMA  Synthetic  GIC  Contract  or 
Contract)  and  accompanying 
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application,  which  stipulateihe  relevant 
provisions  of  the  Contract,  the 
applicable  fees,  if  any.  and  the  rights 
and  obhgations  of  the  parties; 

(2)  Investment  Guidelines  defining 
the  manner  in  which  BMA  will  manage 
the  assets  in  the  Contractholder 
Custodial  Account: 

(3)  A  copy  of  the  Custodial  Agreement 
between  BMA,  the  Plan  fiduciary  and 
the  custodian  (the  Custodian); 

(4)  If  granted,  copies  of  the  proposed 
exemption  and  grant  notice  with  respect 
to  the  exemptive  relief  provided  herein 

(d)  Upon  the  selection  by  a  Plan 
fiduciary  of  a  BMA  Sj-nthetic  GIC,  BMA 
will  supply  the  Plan  fiduciary  of  a  Plan 
(including  a  Plan  that  provides  for 
participant  investment  selection  (the 
Section  404(c)  Plan)),  a  summary  of  the 
pertinent  features  of  the  documents 
listed  above  in  paragraphs  (c)(1)  through 
(c)(3)  of  this  Section  0  which  the  Plan 
fiduciary,  in  its  discretion,  deems 
appropriate  for  distribution  to  such 
participant,  to  the  extent  necessary  to 
satisfy  the  requirements  of  section 
404(c)  of  the  Act. 

(e)  Subsequent  to  a  Plan's  investment 
in  a  BMA  Synthetic  GIC,  the  Plan 
fiduciary  will  receive  the  following 
ongoing  disclosures  regarding  such 
investment: 

(1)  A  periodic  report  consisting  of  a 
Contract  Value  Record  Report,  which 
specifies  the  affected  Plan's  BMA 
Synthetic  GIC  Contract  Value  Record 
balance  for  the  prior  period, 
contributions,  withdrawals  [i.e.. 
Scheduled  Withdrawals  (the  Scheduled 
Withdrawals)  and.  if  applicable. 
Unscheduled  Withdrawals  (the 
Unscheduled  Withdrawals)),  interest 
earned,  and  the  current  period's  ending 
Contract  Value  Record  balance.  (The 
time  periods  covered  by  the  Contract 
Value  Record  Report  will  be  selected  in 
advance  by  the  independent  Plan 
fiduciary  and  may  be  sent  monthly, 
quarterly  or  annually.); 

(2)  A  periodic  Market  Value 
Statement,  which  is  supplied  by  the 
Custodian  on  a  quarterly  basis,  that 
specifies  the  prior  period's  ending 
market  value  for  the  assets  in  the 
Contractholder  Custodial  Account, 
contributions  made  by  the  Plan  sponsor 
to  the  BlklA  Synthetic  GIC  after  the 
initial  deposit.  Scheduled  Withdrawals 
and.  if  applicable.  Unscheduled 
Withdrawals,  any  fees  paid  to  BMA, 
investment  income,  realized  capital 
gains  and/or  losses  from  sales,  changes 
in  unreahzed  appreciation  of  assets,  the 
current  period's  ending  market  value 
and  rate  of  return,  and  a  summary  of 
transactions:  and 


(3)  Upon  request  from  the  Custodian 
(i.e.,  not  more  often  than  quarterly),  a 
portfolio  listing. 

(The  reports  referred  to  in  paragraphs 
(e)(l)-(e)(3)  of  this  Section  U  will  be 
made  available  to  the  Plan  fiduciary, 
which,  in  turn,  will  provide  copies  to 
participants  in  a  Section  404(c)  Plan 
upon  request,  to  the  extent  the  Plan 
fiduciary  deems  it  necessary.) 

(f)  Each  BMA  Synthetic  GIC 
specifically  provides  an  objective 
method  for  determining  the  fair  market 
value  of  the  securities  owned  by  the 
Plan  pursuant  to  such  GIC. 

(g)  Each  BMA  Synthetic  GIC  has  a 
predefined,  fixed  maturity  date  selected 
by  the  Plan  fiduciary  and  agreed  to  by 
BMA. 

(h)  In  the  event  BMA  sells  assets  from 
a  Plan's  Contractholder  Custodial 
Account  to  BMA's  general  account  or  to 
an  affiliate  during  the  term  of  the  BMA 
Synthetic  GIC  or  at  such  GIC's  maturity, 
the  transaction  is — 

(1)  Effected  for  cash: 

(2)  The  sales  price  of  the  security  is 
equal  to  the  fair  market  value  of  such 
asset  as  of  the  close  of  business  on  the 
date  of  the  sale,  as  determined  by 
independent  sources;  and 

(3)  The  Plan  incurs  no  brokerage  or 
transaction  costs  in  connection  with  the 
transaction. 

(i)  BMA  maintains  books  and  records 
of  each  BMA  Synthetic  GIC  transaction 
for  a  period  of  six  years.  Such  books  and 
records  are  subject  to  annual  audit  by 
independent,  certified  public 
accountants. 

Summaty  of  Facts  and  Representations 

1.  The  parties  involved  in  the 
proposed  transactions  are  described  as 
follows: 

(a)  BMA  is  a  stock  life  insurance 
company  organized  under  Missouri  law. 
As  of  December  31. 1998.  BMA  had  total 
admitted  assets  of  S2.689  billion  and 
S71.6  billion  of  in  force  insurance 
policies.  BMA  is  currently  rated  as 
follows:  A.M.  Best— A:  Standard  & 
Poor's— AA:  Duff  &  Phelps— AA;  and 
Moody's — Al. 

BMA  is  a  wholly  owned  subsidiary  of 
Generali-Midi  Expansion  B.V.,  which  is 
a  wholly  ovraed  subsidiary  of 
Assicurazioni  C^nerali  S.p.A.  In 
addition,  BMA  owns  100  percent  of 
BMA  Financial  Services,  Inc.  and  Jones 
&  Babson.  Inc.  (J&B).  Although  a 
significant  portion  of  BMA's  business 
consists  of  writing  insurance  and 
annuity  contracts  and  guaranteed 
investment  contracts  for  numerous  Title 
I  pension  plans.  BMA  intends  to  become 
an  investtaent  adviser  registered  under 
the  Investment  Advisers  Act  of  1940 
(the  1940  Act). 


(b)  IS-B  is  an  investment  management 
company  registered  as  an  investment 
adviser  under  the  1940  Act.  As  of  April 
30, 1999.  I&B  had  total  assets  under 
management  of  $4.2  billion.  )&B 
proposes  to  manage  the  underlying 
assets  of  BMA  Synthetic  GlCs  to  the 
extent  any  BMA  Synthetic  GICs  are  sold 
prior  to  the  time  BMA  becomes  a 
registered  investment  adviser.^ 

(c)  The  Plans  that  BMA  expects  will 
purchase  the  BMA  Synthetic  GIC  will  be 
plans  (both  defined  contribution  and 
defined  benefit)  that  are  qualified  under 
section  401(a)  of  the  Code  and/or 
subject  to  applicable  provisions  of  the 
Act.  BMA  states  that  it  is  possible  that 
Plans  which  are  subject  to  section  457 
of  the  Code  (i.e.,  deferred  compensation 
plans  of  state  and  local  government  and 
tax  exempt  organizations)  and  section 
414(d)  of  the  Code  (i.e.,  goveriunental 
plans)  may  also  purchase  the  BMA 
Synthetic  GIC  as  well  as  commingled 
investment  entities  holding  plan  assets. 
The  Plans  will  not  consist  of  any  plans 
that  are  maintained  or  sponsored  by 
BMA.  As  a  precondition  to  investing. 
each  Plan  or  commingled  investment 
vehicle  must  have  total  assets  of  at  least 
$50  million. 

(d)  The  Custodian  of  the  underlying 
assets  of  a  BMA  Synthetic  GIC  will  be 
a  bank,  trust  company  or  "other  duly 
licensed  provider  of  custodial 
services"  ■*  approved  by  BMA  and 
specified  in  the  BMA  Synthetic  GIC 
application.  The  Custodian  will  be 
selected  by  the  independent  Plan 
fiduciary  that  decides  to  invest  in  a 
BMA  Synthetic  GIC  and  will  be  an 
entity  that  is  unrelated  to  BMA. 

2.  Since  1992,  BMA  has  been  offering 
a  standard  guaranteed  investment 
contract  (the  Standard  GIC)  for  sale  to 
section  401  (k)  plans.  A  Standard  GIC  is 
a  type  of  contract  under  which  an 
insurance  company,  in  exchange  for  a 
sum  of  money,  which  is  deposited  in 
the  insurance  company's  general 
account,  guarantees  that  it  will  return 
that  sum  to  the  contractholder  on  a 
specified  maturity  date  with  interest  al 
a  specified  rate.  In  anticipation  of  its 
obligation  to  the  contractholder.  the 
insurance  company  invests  the  funds 
received  from  the  contractholder 
primarily  in  fixed-income  investments 
in  order  to  achieve  an  investment  return 


'All  rafewncB*  to  BMA  throughout  thLs  proposed 
exemption  am  intended  to  inrJude  l*B  when)  H  acts 
as  the  investment  monegef  of  the  Mteta  held  in  any 
BMA  SynttjeUc  GIC  product 

'  BMA  repreMnts  that  entities  that  are  Ucenaed 
under  stale  law  to  provide  custodial  services  may 
vary  From  .itate  to  state.  So  as  not  to  limit  a  Plan 
fiduclflrx's  choice  of  prospective  custodians  to 
banks  or  trust  companies.  BMA  has  decided  to 
permit  appropriately  licensed  entities  to  serve  In 
this  capacity. 
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that  will  enable  the  insurance  company 
to  meet  its  guarantee  at  maturity,  pav  its 
expenses  and  realize  a  reasonable  profit 
margin.  In  the  Standard  GIC,  the  fixed- 
income  investments  purchased  with  the 
contractholder's  deposit  are  held  in  the 
insurance  company's  general  account 
and  are  available  to  meet  the  claims  of 
any  of  its  policyholders.  Because  the 
underlying  fixed-income  investments 
are  not  plan  assets.  BMA  states  that  the 
insurance  company  is  not  a  fiduciary  of 
the  plan  as  a  result  of  issuing  the 
Standard  GIC. 

According  to  BMA.  Standard  GICs 
have  proven  to  be  well-suited  to  meet 
the  investment  and  liquidity  needs  of  a 
pension  plan  because  a  plan  achieves  a 
predictable  yield  and  a  fixed  maturity 
on  its  deposits.  The  insurance  company 
bears  all  of  the  investment  and  market 
fluctuation  risk.  Therefore,  Standard 
GICs  perform  an  important  role  in  the 
investment  portfolios  of  both  defined 
benefit  and  defined  contribution  plans. 
Since  the  early  1990's  fiduciaries  of 
plans  have  become  concerned  that 
Standard  GICs  might  be  subject  to  losses 
if  the  insurance  company  becomes 
insolvent.  In  response  to  these  concerns. 
"sjTithetic"  GICs  were  created. 

Under  a  synthetic  GIC.  instead  of 
paying  a  premium  to  the  insurance 
company  on  the  effective  date  of  the 
contract,  the  plan  places  assets  in  a 
custodial  bank  account  owned  by  the 
plan.  The  assets  are  held  in  that  account 
by  the  hank  custodian  and  are  managed 
exclusively  by  the  insurance  company, 
an  affiliate,  or  other  money  manager 
until  the  contract's  maturity.  The 
pension  plan  bears  all  of  the  credit  and 
market  value  fluctuation  risk  of  the 
securities  in  the  account.  The  yield 
achieved  is  not  fixed  but  varies 
depending  on  the  skill  of  the  asset 
manager  and  market  conditions. 
Because  the  underlying  assets  of  the 
synthetic  GIC  are  not  owned  by  the 
insurance  company,  the  plan's 
investment  is  not  affected  by  risks  to 
which  the  insurer's  own  general  account 
assets  may  be  subject. 

3.  BMA  requests  an  administrative 
exemption  from  the  Department  in  order 
to  offer  a  "buy  &  hold  "  synthetic  GIC  to 
Plan  investors.  The  aspects  of  the  BMA 
Synthetic  GIC  for  which  BMA  believes 
prohibited  transaction  relief  may  be 
necessary  are  (a)  BMA's  implementation 
of  its  Guarantee  on  Scheduled 
Withdrawal  dates  and  the  maturity  date 
(the  Maturity  Date)  by  (i)  sales  of  assets 
in  the  Contractholder's  Custodial 
Account  to  BMA  and  the  subsequent 
transfer  of  such  assets  to  BMA.  and  (ii) 
transfers  of  assets  remaining  in  the 
Contractholder  Custodial  Account  to 
BMA  at  the  Maturity  Date  of  the  BMA 


Symlhotic  GIC  when  BMA  pays  the  Plan 
the  value  of  the  Contract  Value  Record: 
(b)  BMA's  Advances  to  a  Plan  in  order 
to  make  unanticipated  benefit 
payments:  and  (c)  the  sweeping  of 
interest  and  other  proceeds  (i.e.,  the 
Plan  Interest  Proceeds)  from  a  Plan's 
Contractholder  Custodial  AcrjDunt  to 
BMA.  BMA  represents  that  it  would  be 
a  service  provider  to  a  Plan  and. 
therefore,  a  party  in  interest  with 
respect  to  such  plan  within  the  meaning 
of  section  3(14)(B)  of  the  Act.  On  the 
assumption  that  the  assets  in  each 
Plan's  Contractholder  Custodial 
Account  are  "plan  assets  "  within  the 
meaning  of  29  CFR  2510.3-101.  BMA 
states  that  transfers  or  sales  of  securities 
held  in  a  Contractholder  Custodial 
Account  under  the  terms  of  the  BMA 
SyntheUc  GIC  on  Scheduled 
Withdrawal  Dates  and  the  Maturity  Date 
could  be  viewed  as  a  sale  of  property 
between  a  plan  and  a  party  in  interest 
in  violation  of  section  406(a)(1)(A)  of 
the  Act  or  a  transfer  to  a  party  in  interest 
in  violation  of  section  406(a)(1)(D)  of  the 
Act.  Similarly,  BMA  represents  that  its 
guarantee  as  to  principal  and  interest  as 
well  as  its  making  of  Advances  to  a  Plan 
in  the  case  of  a  benefit-responsive  BMA 
Synthetic  GIC,  could  be  construed  as  the 
execution  of  loans  between  a  Plan  and 
a  party  in  interest  in  \-iolation  of  section 
406(aj(l)(B)  and  possibly,  section 
406(b)(1)  and  (b)(2)  of  the  Act  BMA 
fiuther  represents  that  the  sweeping  of 
Plan  Interest  Proceeds  fitjm  a  Plan's 
Contractholder  Custodial  Account  to  its 
general  account  during  the  term  of  a 
BMA  S^Tithetic  GIC  could  be  viewed  as 
a  transfer  of  plan  assets  to  a  party  in 
interest  in  violation  of  section 
406(a)(1)(D)  of  the  Act  and  possibly, 
section  406fb)(l)  and  (b)(2)  of  the  Act. 
BMA  notes  that  as  a  fiduciary  with 
respect  to  the  assets  in  a  Plan's 
Contractholder  Custodial  Account,  it 
would  have  discretion  as  to  which 
assets  in  such  Account  to  transfer  or  sell 
to  BMA.  Under  such  circtunstances, 
BMA  represents  that  it  could  be  viewed 
as  acting  in  its  own  interest  or  for  its 
own  account  in  selecting  assets  to  sell 
or  transfer  to  BMA  on  Scheduled 
Withdrawal  Dates  or  the  Maturity  Date 
in  violation  of  section  406(b)(])  and 
(b)(2)  of  the  Act. 

4.  The  BMA  SvntheUc  GIC  will  offer 
the  Plan  a  guaranteed  fixed  rate  of 
return,  a  final,  fixed  maturity  date 
ranging  between  3-7  years  and  a 
liquidity  provision.  TTie  fixed  interest 
rale,  which  will  approximate  what  is 
available  for  traditional  GICs  being 
offered  in  the  marketplace  at  the  time 
the  BMA  Synthetic  GIC  is  purchased  by 
the  Plan,  will  apply  at  all  times  until  the 
final  Maturity  Date  of  such  BMA 


Synthetic  GIC."  In  other  words,  at  no 
time  throughout  the  duration  of  the 
BMA  Synthetic  GIC  will  the  fixed 
interest  rate  float  or  be  reset.  However, 
the  fixed  interest  rale  on  BMA  Synthetic 
GICs  that  are  issued  at  different  times 
may  vary  from  one  another. 

To  provide  additional  security  to  the 
Plan  against  the  risk  of  BMA's 
insolvency,  the  cash  deposited  hv  the 
Plan  will  be  placed  in  a  separate 
Oinlractholder  Custodial  Account  that 
will  be  registered  in  the  name  of  the 
Plan  trustees.  Only  high  quality 
securities  will  be  purchased  by  BMA  to 
minimize  the  risk  of  loss.  During  the 
term  of  the  contract,  BMA  will  use 
funds  in  its  general  account  to  make 
interest  payments  to  the  Plan  and  to 
fund  imanticipated  payments.  Al 
maturity,  the  securities  in  the 
Contractholder  Custodial  .Account  will 
be  delivered  to  BMA  in  exchange  for  a 
cash  payment  of  principal  and  all 
accrued  but  unpaid  interest  to  the  Plan 

BMA  notes  thai,  under  certain 
circumstances,  a  Plan  fiduciary',  such  as 
the  fiduciary  of  a  defined  benefit  plan, 
may  not  desire  the  features  of  the 
Benefit-Responsive  BMA  Synthetic  GIC 
that  is  described  herein  in  order  to 
utilize  book  value  accounting 
methodology.  Instead.  BMA  represents 
that  a  Plan  fiduciary  may  prefer  to 
invest  in  a  BMA  Synthetic  GIC  haxong 
a  higher  interest  rate  because  BMA 
would  not  be  taking  the  benefit- 
responsive  risk.  Therefore,  BMA 
proposes  to  offer  a  Non-Benefit 
Responsive  BMA  Synthetic  GIC  lo  Plan 
investors  in  addition  to  the  Benefit- 
Responsive  BMA  Synthetic  GIC. 
Because  there  are  ver>'  few  differences 
between  both  types  of  investment 
vehicles,  as  previously  staled,  the  Non- 
Benefit  Responsive  BMA  Synthetic  GIC 
and  the  Benefit-Responsive  BMA 
Synthetic  are  both  referred  to  as  "the 
BMA  Synthetic  GIC." 

5.  The  BMA  SyntheUc  GIC  will 
consist  of  a  Contract  under  which  BMA 
will  manage  Plan  assets  which  have 
been  placed  with  a  Custodian  selected 
by  the  Plan  and  which  is  subject  to 
BMA's  approval.  BMA  will  guarantee 
that  amounts  placed  in  the 
Contractholder  Custodial  Account  for 
management  by  BMA  vrill  be  repaid  to 
the  Plan  with  interest  al  a  specified  rale 


^  In  determining  the  interest  rate  that  it  will  ofler. 
BMA  will  consider  the  yields  available  to  it  In  the 
market  on  securitie*  suitable  for  the  Conlnctholder 
Custodial  Account,  its  likely  expenses,  and  s 
reosotiablo  premium  for  Itie  risks  that  ore  titunjt 
assumed  by  BMA  in  making  its  rvie  guarantee, 
i  Ultimately,  the  fixed  interest  rate  for  a  BMA 
Synthetir  GIC  will  be  determiripd  bv  matkri  forces. 
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on  certain  specified  dates.'  BMA  will 
bear  investment  risk-related  to  assets  in 
the  Contractholder  Custodial  Account 
except  in  certain  limited  circumstances 
that  are  described  below.  At  all  times, 
the  Plan  will  remain  the  legal  owner  of 
the  Contractholder  Custodial  Account. 

6.  BMA  will  acknowledge  its 
fiduciary  status  to  the  independent  Plan 
fiduciary.  The  general  investment 
objectives  of  the  Contractholder 
CustodiaJ  Account  wUJ  be  current 
income  with  stability  of  principal.  The 
Contract  governing  each  BMA  Synthetic 
GIC  will  instruct  BMA  to  manage  the 
Contractholder  CustodiaJ  Account  to 
achieve  a  total  return  over  the  holding 
period  to  maturity  which  will  be 
sufficient  to  provide  the  BMA  Synthetic 
QIC's  guaranteed  rate  of  interest.  In 
other  words,  BMA  will  not  be  required 
to  maximize  the  Contractholder 
Custodial  Account's  return.  Rather,  it 
will  manage  the  assets  in  a  manner 
calculated  to  reach  the  guaranteed  rate 
of  interest  and  an  interest  spread  over 
this  rate.  Thus,  BMA  will  not  be 
required  to  consider  or  acquire 
investments  with  a  greater  level  of  risk 
than  would  be  normally  associated  with 
a  BMA  Synthetic  GIC  and  it  will  be 
restricted  to  considering  only  fixed 
income  securities  of  very  high  quality. 

7.  BMA's  duties  and  obligations  with 
respect  to  the  BMA  Synthetic  GIC  will 
be  governed  by  the  terms  of  an 
insurance  contract  between  the  Plan  and 
BMA.  The  BMA  Synthetic  GIC  will  be 
submitted  to  the  Missouri  Department  of 
Insurance,  as  well  as  the  state 
departments  of  insurance  in  all  other 
states  BMA  does  business  and  it  must  be 
approved  by  these  state  agencies  prior  to 
BMA's  selling  this  contract  to  investors. 
Once  the  BMA  Synthetic  GIC  is 
executed,  BMA  will  have  no  discretion 
over  anv  of  its  terms. 

8.  BNiA  Synthetic  GICs  will  be  offered 
only  to  trustees  of  large  pension  plans 
that  are  sponsored  by  Fortune  Sob 
companies  (or  companies  of  comparable 
size)  or  to  fiduciaries  of  pooled 
investment  vehicles  having  assets  of  $50 
million  or  more.  However,  as  staled 
above,  the  BMA  Synthetic  GIC  will  not 
be  offered  to  Plans  that  are  sponsored  by 
BMA  or  its  affiliates.  In  the  case  of  two 
or  more  Plans  which  are  maintained  by 
the  same  employer,  controlled  group  of 
corporations  or  employee  organization 
(i.e.,  the  Related  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  single  master  trust  or  any  other  entity 
the  assets  of  which  are  "plan  assets" 


■■  while  there  is  no  miolmuni  interest  rate  that  can 
be  specified.  BMA  represents  that  the  aclu&l 
guaranteed  futed  interest  rate  is  unlikely  ever  to 
deviate  sigtiiflcantly  ftrim  yields  available  on 
nomparabie  U.S.  Treasury  securities. 


under  the  Plan  Asset  Regulation,  which 
entity  has  purtiased  a  BMA  Synthetic 
GIC,  the  foregoing  $50  million 
requirement  will  be  considered  satisfied 
if  such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million.  However,  if  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  master  trust 
or  other  entity  is  not  the  employer  or  an 
affiliate  of  the  employer,  such  fiduciary 
will  be  required  to  have  total  assets 
imder  its  management  and  control, 
exclusive  of  the  $50  million  threshold 
amount  attributable  to  Plan  investment 
in  the  commingled  entity,  which  are  in 
excess  of  $100  million. 

In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(i.e.,  the  Unrelated  Plans),  whose  assets 
are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  imder  the  Plan  Asset 
Regulation,  which  entity  has  purchased 
a  BMA  Synthetic  GIC,  the  foregoing  $50 
million  requirement  will  be  considered 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
Plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  trehalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity  must  have  (a) 
full  investment  responsibility  with 
respect  to  Plan  assets  invested  therein; 
ami  (b)  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  Plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

9.  The  decision  by  a  Plan  to  enter  into 
a  BMA  Synthetic  GIC  will  be  made  by 
a  Plan  fiduciary  which  is  independent 
of  BMA.  Such  Plan  fiduciary  will 
receive  full  and  detailed  disclosure  of 
all  features  regarding  the  BMA 
Synthetic  GIC,  including  all  applicable 
fees  and  charges.  In  this  regard,  prior  to 
the  execution  of  a  BMA  Synthetic  GIC, 
each  Plan  fiduciary  will  receive  (a)  a 
copy  of  the  BMA  Synthetic  GIC  Contract 
and  accompanying  application,  which 
stipulate  the  relevant  provisions  of  the 
BMA  Synthetic  GIC  Conti^ct,  the 
applicable  fees,  if  any,  and  the  rights 
and  obligations  of  the  parties: 


(b)  Investment  Guidelines  defining 
the  maimer  in  which  BMA  will  manage 
the  assets  in  the  Contractholder 
Custodial  Account;  (c)  a  copy  of  the 
Custodial  Agreement  between  BMA,  the 
Plan  fiduciary  and  the  Custodian;  and 
(d)  if  granted,  copies  of  the  proposed 
exemption  and  grant  notice  with  respect 
to  the  exempUve  relief  provided  herein. 

10.  Upon  the  selection  by  a  Plan 
fiduciary  of  a  BMA  Synthetic  GIC,  BMA 
will  supply  the  fiduciary  of  a  Plan 
(including  a  Section  404(c)  Plan), 
certain  information,  which  the  Plan 
fiduciary,  in  its  discretion,  may  pass  on 
to  Plan  participants,  to  the  extent 
required  to  satisfy  the  requirements  of 
section  404(c)  of  the  Act.  This 
information  will  consist  of  a  summary 
of  the  pertinent  features  of  the  BMA 
Synthetic  GIC  Contract,  the  Investment 
Guidelines  and  a  copy  of  the  Custodial 
Agreement. 

Subsequent  to  a  Plan's  investment  in 
a  BMA  Synthetic  GIC,  the  Plan  fiduciary 
will  receive  the  following  ongoing 
disclosures  regarding  such  investment: 

(a)  A  periodic  report  consisting  of  a 
Contract  Value  Record  Report,  which 
specifies  the  affected  Plan's  BMA 
Synthetic  GIC  Contract  Value  Record 
balance  for  the  prior  period, 
contributions.  Scheduled  Withdrawals 
and,  if  applicable.  Unscheduled 
Withdrawals,  interest  earned,  the 
current  period's  ending  Contract  Value 
Record  balance.  (The  time  periods 
covered  by  the  Contract  Value  Record 
Report  will  be  selected  by  the 
independent  Plan  fiduciary  and  may  be 
sent  monthly,  quarterly  or  annually.): 

(b)  a  periodic  Market  Value  Statement, 
which  is  supplied  by  the  Custodian  to 
the  Plan  fiduciary  on  a  quarterly  basis, 
that  specifies  the  prior  period's  ending 
market  value  for  the  assets  in  the 
Contractholder  Custodian  Account, 
contributions.  Scheduled  Withdrawals, 
and  if  applicable.  Unscheduled 
Withdrawals,  any  fees  paid  to  BMA, 
investment  income,  realized  capital 
gains  and/or  losses  from  sales,  changes 
in  unrealized  appreciation  of  assets,  the 
current  period's  ending  market  value 
and  rate  of  return,  and  a  summary  of 
transactions;  and  (c)  upon  request  from 
the  Custodian  (i.e.,  not  more  often  than 
quarterly),  a  portfolio  listing.  The 
foregoing  reports  will  be  made  available 
to  the  Plan  fiduciary,  which,  in  turn, 
will  provide  copies  to  participants  upon 
their  request,  to  the  extent  the  Plan 
fiduciary  deems  such  information  is 
necessar>'  for  participants  of  a  Section 
404(c)  Plan. 

11.  When  a  Plan  enters  into  a  BMA 
Synthetic  GIC  Contract  with  BMA.  a 
Contractholder  Custodial  Account  will 
be  established  on  behalf  of  the  Plan. 
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Contributions  made  by  the  Plan  on  the 
effective  dale  of  the  BMA  Synthetic  GIC, 
as  well  as  on  any  subsequent  dates,  will 
be  delivered  to  the  Custodian  and 
credited  lo  the  Contractholder  Custodial 
Account  These  contributions  will  be 
credited  by  BMA  to  the  Contract  Value 
Record.  The  assets  in  the  Contractholder 
Custodial  Account  will  be  subject  to 
BMA's  management  and  the  assets  will 
be  maintained  by  the  Custodian  in  the 
name  of  the  Plan. 

12.  Under  the  Investment  Guidelines 
established  for  the  BMA  Synthetic  GIC, 
the  Contractholder  Custodial  Account 
will  be  required  to  invest  in  fixed 
income  and  money  market  securities 
that  have  been  purchased  by  the 
Cuslodian  as  directed  by  BMA.  Only 
high  credit  quality  securities  will  be 
purchased  for  a  Contractholder 
Custodial  Account.  In  this  regard, 
covered  puts  and  calls  will  not  be  used 
in  the  Contractholder  Custodial 
Account.  Treasurj'  futures  contracts  will 
be  used  only  for  hedging  and  risk 
management  purposes  but  will  not  be 
used  for  leveraging.  CurrenUy,  BMA's 
minimtmn  quality  rating  at  the  time  of 
purchase  is  "Aa3/AA-." 

The  hivestment  Guidelines  vrill  be 
specifically  disclosed  to.  negotiated 
with  and  agreed  to  by  the  independent 
Plan  fiduciary.  BMA  notes  thai  it  is 
possible  that  other  classes  of  securities 
may  be  included  in  the  Investment 
Guidelines  based  on  a  Plan's  needs. 
However,  in  the  event  the  Plan  fiduciary 
requests  that  other  classes  of  securities 
be  included  in  the  Investment 
Guidelines.  BMA  will  require  that  such 
securities  be  "investment  grade"  or 
better. 

13.  BMA's  guarantee  of  principal  and 
interest  under  the  BMA  Synthetic  GIC 
will  come  into  play  on  certain  specified 
"Maturit/Dates, "  any  "Interest  Payment 
Dales"  specified  in  the  BMA  Synthetic 
GIC  Contract  prior  to  a  Maturity  Date 
and.  with  the  exception  of  the  non- 
benefit  responsive  BMA  Synthetic  GIC. 
on  any  dates  on  which  BMA  is  required 
lo  provide  funds  for  imanticipaled 
benefit  payments.  On  the  Maturity  Date, 
the  Plan  will  be  entitled  to  a 
distribution  in  cash,  by  BMA.  of  the 
Contract  Value  Record.  In  addition. 
Scheduled  Withdrawals  and 
Unscheduled  Withdrawals  will  be  made 
by  BMA  with  corresponding  book  value 
adjustments  to  the  Contract  Value 
Record.  (In  the  case  of  the  non-benefil 
responsive  BMA  Synthetic  GIC.  no 
Unscheduled  Withdrawals  will  be 
permitted.)  The  Conti^ct  Value  Recqrd 
will  be  equal  to  Ihe  amoimt  of  cash 
deposited  by  the  Plan  in  the 
Contractholder  Custodial  Account  on 
the  effective  date  of  the  BMA  Synthetic 


GIC  Contract.  Subsequent  lo  the 
effective  dale  (i.e. ,  the  dale  of  execution 
of  the  BMA  Synthetic  GIC  Conti^ct).  the 
Contract  Value  Record  will  be  increased 
by  any  accrued  but  unpaid  interest 
owed  by  BMA  lo  Ihe  Plan  and  v\ill  be 
further  adjusted  by  subtracting  the 
following:  (a)  All  payments  made  by 
BMA  to  provide  for  Scheduled 
Withdrawals  and/or  if  applicable. 
Unscheduled  Withdrawals;  (b)  all 
contract  expense  charges,  if  any.  if  these 
have  not  been  paid  to  BMA  directly  by 
the  Plan:  (c)  a  Market  Value  Adjustine'nt 
Charge  due  to  a  Plan's  discontinuance  of 
a  BMA  Synthetic  GIC  before  the 
Maturity  Dale  under  certain 
circumstances:  (d)  any  prepayments  on 
securities  which  have  been  made  lo  the 
Plan;  and  (e)  the  difference  between  the 
proceeds  from  the  sale  of  an  impaired 
asset  and  its  book  value.'  In  other 
words.  BMA  will  guarantee  that  on  the 
Maturity  Dale,  distributions  will  be 
made  lo  the  Plan  in  amotmts  at  least 
equal  to  contributions  previously  made 
lo  the  Account  plus  interest  al  the 
guaranteed  rale  of  interest  (with 
appropriate  adjustments  for  Scheduled 


'  .Section  1 .  19  of  the  BMA's  sample  .Synthetic  GIC 
Contract  defines  the  term  "impaired  security" 
(li^tept  whfrro  bunds  are  called  or  assets  or 
niorlgafw-backed  lyocurilies  an>  pff.paid  according  to 
their  terms]  as:  (a)  any  sBCurit>'.  which  since 
purriiaso.  has  befin  downgraded  hy  .Standard  & 
Poor's.  Moody's,  or  Duff  fk  Phelps  two  or  more 
levels:  (bl  any  .security  for  whitjl  Ihe  occurrence  or 
existence  of  on  event  or  condition  n^sults  in  an 
accelemlion  of  pe^menl:  (cl  any  seclu-itv  for  which 
the  issuer  fails  lo  make  one  or  more  pB>-tnenls  of 
principal  or  interest  when  due.  after  giving  elTecl 
lo  any  grace  peririd;  or  (dj  any  sm:urily  upon  which 
interest  is  accruing  on  a  principal  tialance  less  than 
the  original  par  or  face  amount  of  sufJi  securilv.  or 
upon  which  Ihe  rale  of  InlunMt  has  been  reset  other 
than  puisuani  lo  the  security's  original  terms, 
ff  a  security  bei-.omes  "impeit,.d."  BMA  will 
notify  the  Plan  and  give  Ihe  Plan  fiduciary  the 
option  of  removing  Ihe  securit)  fnira  the 
(Joniractholder  Custodial  Account  or  having  BMA 
replacj^  the  impaired  security.  If  Ihe  set.iirily  is 
removed,  the  Contract  Value'  Kecord  will  be' 
reduced  by  Ihe  iHiuk  value  of  the  sivuritv  However, 
if  the  Plan  fiduciary  requests  a  replacprncnt 
security.  BMA  will  sell  the  security  and  purchase 
another  one  meeting  the  criteria  of  Ihe  BMA 
Synthetic  CIC  The  Contract  Value  Record  will  then 
be  reduced  by  Ihe  difference  hotwevn  the  sale  price 
of  the  impaired  security  and  Ihe  book  value  of  the 
impaired  security. 

The  Plan  fiduciary  may  opt  lo  retain  an  impaired 
security  based  on  his  or  iter  asNessinenI  of  the 
recovery  polenliiil  of  the  sei:urily'»  market  value.  If 
Ihe  Plan  fiduciary  retains  the  impaired  .security,  it 
will  be  removed  from  the  Contractholder  Custodial 
Account  and  the  Ojalract  Value  Record  will  be 
debited  by  Ihe  book  value  of  Ihe  impaired  securily. 
Section  2  05  of  the  BMA  Synthetic  CIC:  Conuscl 
provides  that  if  a  security  is  downgraded  one  level 
by  a  credil  rating  agency.  BMA  will  notify  the  Plan 
fiduciary  and  attempt  lo  effect  the  sale  of  the 
security  as  soon  as  reasonably  possible  The  sale 
proceeils  will  then  be  used  lo  purchase  another 
setrurilv  that  meets  the  investment  criteria  of  Ihe 
BMA  Synthetic  GIC  ta  addition.  BMA  will  boar  any 
risk  of  loss  Irom  the  sale  of  a  downgraded  security. 


and  Unscheduled  Withdrawals)."  Any 
appreciation  on  securities  thai  are 
liquidated  will  be  retained  by  the 
Contractholder  Custodial  Account  to  the 
extent  the  appreciation  is  not  used  to 
meet  withdrawal  requests  or  to  repay 
Advances. 

14.  Scheduled  Withdrawals  {i.e.. 
distributions  prior  lo  the  Maturity  Dale 
which  are  subject  lo  BMA's  guaranliw  as 
to  principal  and  interest,  will  occur  on 
dales  (i.e.,  Principal  Dislribulion  Dales) 
and  in  amounts  ihal  will  be  agreed  upon 
between  the  Plan  and  BMA  prior  to 
execution  of  a  BMA  S\'nlhotic  GIC  In 
addition.  Scheduled  Withdrawals  will 
be  specified  in  writing.  On  each 
Principal  Distribution  Dale.  BMA  will 
make  a  withdrawal  from  the 
Contractholder  Custodial  Accoimt  in  an 
amount  sufficient  to  fund  such 
withdrawal.  In  this  regard.  BMA  will 
pay  the  withdrawal  amouni  lo  the  Plan 
from  BMA's  own  assets  prior  lo  any 
assets  being  transferred  from  the 
Contractholder  Custodial  Accoimt  to 
BMA.  If  sufficient  cash  is  not  available. 
BMA  will  direct  Ihe  Cuslodian  lo  sell 
securities  designated  by  BMA  thai  are 
held  in  the  Contractholder  Cusloilial 
Account "  for  a  price  reflecting  the  fair 
market  value  of  the  securities. '"  The 
cash  proceeds  from  such  sales  will  be 
added  to  Ihe  available  cash  in  the 
Contractholder  Custodial  Account 
sufficient  lo  make  a  payment  to  BMA  of 
an  amount  equal  lo  the  Scheduled 
Withdrawal.  However  prior  to  receiving 
any  transfer  of  assets  from  the 
Contractholder  Custodial  Account.  BM.^ 
will  first  make  a  payment  lo  the  Plan  iu 
amounI  of  the  Scheduled  Withdrawal 
Any  capital  loss  bom  such  liquidation 
will  be  borne  bv  BMA  and  not  bv  the 
Plan. 

The  Contract  Value  Record  of  the 
Account  will  be  reduced  by  the  amoimt 
of  such  Scheduled  Withdrawal.  In 
addition.  BMA  will  pay  inlarest  lo  the 
Plan  equal  lo  the  unpaid  accrual  of  the 
guaranteed  rate  of  interest  on  the 
amount  of  the  Scheduled  Withdrawal. 

15.  Under  certain  limited 
circumstances,  a  Plan  holding  a  Benefit- 


*  Again,  in  the  taise  of  the  nun-benehl  responsive 
BMA  Svnihelic  CIC.  there  will  he  no  ad)U5tments 
fur  Unschedule<l  Witlidrauals  since  surJl 
withdrawals  are  Dot  pwrmitlRd- 

"  BMA  will  delermine  the  appfvtpTial*  security  Ic 
he  sold  basotl  upon  such  fuctotr  as  la)  the  amoani 
nf  cash  Deeded  bv  the  Plan  fiduciary ;  (b|  the  retails e 
investment  returns  of  the  s«:uriliRs  assailable:  and 
Ic)  market  factors  atTerting  the  price  of  Ihe  securitv 

■elfthe  pun Jlaser  of  the  securilliM,  isBM^.  fail 
marlutl  value  will  be  determined  in  Ihe  tuannei 
descriliesl  in  flepresenhilton  21  under  Ihe 
discussion  of  illiquid  assets.  If  the  purchosef  is  an 
unrelated  party .  the  [air  market  value  will  b-  the 
price  established  b>  the  marketplace  in  an  arm's 
length  transaction  between  the  buyer  and  the  seller 
(/.r,.  Uie  C4}nlniclholder  Custodial  account). 
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Responsive  BMA  Synthetic  GIC  will  be 
pennitted  to  make  an  Unscheduled 
Withdrawal  from  its  Contractholder 
Custodial  Account  in  order  to  make 
benefit  payments  and  annuity  purchases 
prior  to  the  Maturit>'  Date  of  such  BMA 
Synthetic  GIC. ' '  To  make  an 
Unscheduled  Withdrawal,  an 
independent  Plan  fiduciary  will  be 
required  to  certify  that  the  benefit 
payment  is  in  accordance  with  the  terms 
of  the  Plan.  However,  as  with  Scheduled 
Withdrawals.  BMA  will  fund  the  Plan's 
withdrawal  amount  from  its  own  assets 
prior  to  receiving  cash  in  the 
Contractholder  Custodial  Account  equal 
to  the  premium  for  the  annuity.  If 
sufficient  cash  is  not  available  in  the 
Contractholder  Custodial  Account.  BMA 
will  have  the  right  to  direct  the 
Custodian  to  liquidate  securities  held  in 
the  Contractholder  Custodial  Account  at 
their  fair  market  value.'-  The  proceeds 
of  such  sale  will  be  added  to  the  cash 
available  in  the  Contractholder 
Custodial  Account  to  make  a  payment  to 
BMA  of  an  amount  equal  to  the 
premium  for  the  annuity.  Similarly,  the 
amount  of  cash  withdrawn  will  be 
subtracted  from  the  Contract  Value 
Record.  Assuming  there  are  capital 
losses  associated  with  the  securities 
liquidated.  BMA  will  bear  the  risk  of 
loss. 

16.  At  its  discretion,  BMA  may 
advance  the  requested  amount  for 
benefit  payments  to  Plan  participants 
under  a  benefit-responsive  BMA 
S\Tithetic  GIC.  However,  cumulative 
Advances  must  not  exceed  5  percent  of 
the  fair  market  value  of  the 
Contractholder  Custodial  Account  and 
no  single  Advance  may  be  outstanding 
for  more  than  90  days.  An  Advance  is 
intended  to  cover  a  Plan  participant's 
request  for  a  small  withdrawal,  which 
because  of  its  timing,  might  require 
market-inefficient  transactions  by  the 
Contractholder  Custodial  Account." 


' '  Lnder  the  BMA  Synthetic  GIC.  withdrawals 
cannot  be  permitted  on  an  unrestricted  tMsis. 
Otherwise.  BMA  would  be  required  lo  liquidate 
securities,  from  time  to  time,  at  pricM  (hat  fluctuate 
unpredlctatjy.  tliereby  undermining  the  insurer's 
ability  to  meet  its  guarantees. 

'  -  See  Representations  14  and  3 1  for  ■  discussion 
of  fair  mariet  value. 

■ '  For  example,  i  Contractholder  Custodial 
.\ccount  tuving  a  portfolio  fully  invested  in  «set- 
backed  and  mortgage-lMcked  securities  could 
receive  a  request  for  $100,000  in  benefit 
withdrawals  To  meet  such  a  request,  sotne 
securities  would  have  to  be  sold  from  the 
Contrarttiolder  Custodial  .\ccount-  However,  asset- 
hacked  and  mortgage-backed  securities  generally 
trade  only  in  multiples  of  SI  million  or  more  and 
such  sale  would  be  highly  inefficient  lo  meet  a 
small  cash  requiremout.  Therefore,  as  an 
iiltemative.  BMA  may  decide  to  advance  the 
required  cash  to  the  Plan.  Sutisequently,  when  Itie 
Contmcthulder  Custodial  Account  receives  a  regular 
coupon  payment  on  a  security  lietd  in  its  portfolio 


BMA  will  not  charge  the  Contractholder 
Custodial  Account  any  interest  in 
coimection  with  an  Advance. 

According  to  BMA.  the  Advance  and 
the  repayment  of  the  Advance  can  be 
viewed  as  distinct  transactions  between 
BMA  and  the  Contractholder  Custodial 
Atxount  which  do  not  affect  the 
Contract  Value  Record  or  BMAs 
guarantees  to  the  Plan.  It  is  only  the 
payment  of  the  actual  benefit  to  the  Plan 
that  reduces  the  Contract  Value  Record. 
Had  no  Advance  been  made,  the 
Contractholder  Custodial  Account 
would  have  been  required  to  liquidate 
collateral  to  meet  the  Plan's  benefit 
obligations.  Until  the  Advance  is  repaid 
to  BMA,  the  Contractholder  Custodial 
Account  will  hold  assets  that  are  in 
excess  of  BMA's  obligations  owed  to  the 
Plan.  Repaying  the  Advance  will  restore 
the  balance  between  collateral  assets 
and  BMA's  obligations  to  the  Plan  that 
existed  when  the  BMA  Synthetic  GIC 
was  initiated. 

17.  On  the  Maturity  Date,  the 
Custodian  will  distribute  to  BMA  all  of 
the  assets  in  the  Contractholder 
Custodial  Accotint.  Thereafter.  BMA 
will  distribute  to  the  Plan  an  amount 
equal  to  the  aggregate  Contract  Value 
Record  plus  the  applicable  guaranteed 
rate  of  interest  established  by  agreement 
between  BMA  and  the  Plan,  less 
adjustments  for  previous  Schedided  and 
Unscheduled  Withdrawals.)'-"  If  the 
aggregate  market  value  of  the  assets  in 
the  Contractholder  Custodial  Account  is 
less  than  the  Contract  Value  Record  on 
the  Maturity  Date.  BMA  will  pay  from 
its  general  accoimt  any  such  deficiency. 
Conversely,  BMA  will  retain  any  excess. 

18.  BMA'sguarantee  at  the  Maturity 
Date  will  be  implemented  in  the  two 
steps.  First,  the  Plan  fiduciary  will 
preinstruct  the  Custodian  to  transfer  the 
balance  of  all  assets  in  the 
Contractholder  Custodial  Account  to 
BMA  as  of  the  date  of  discontinuance, 
regardless  of  whether  such  assets  are  in 
the  form  of  securities  or  otherwise,  and 
without  the  sale  of  such  seciuities. 
Second,  simidtaneously  with  the 
transfer  of  assets.  BMA  will  pay  the 
Plan,  by  wire  transfer,  an  amoimt  equal 
to  the  adjusted  Contract  Value  Record  at 
the  tune  of  the  discontinuance.  As  a 
result,  the  underlying  investments  in 
the  Plan's  Contractholder  Custodial 
Accoimt  will  end  up  in  BMA's  general 
account. 

BMA  notes  that  if  assets  trading  at  a 
discount  from  their  face  amount  on  the 


Maturity  Date  had  to  be  disposed  of  or 
distributed  to  the  Plan  on  the  Maturity 
Date,  BMA  would  be  compelled  to 
realize  an  immediate  loss  with  respect 
to  those  assets  in  meeting  its  contractual 
guarantee.  By  allowing  those  assets  to  be 
transferred  to  BMA  on  the  Maturity 
Date,  BMA  states  that  the  procedures  for 
implementing  the  contractual 
guarantees  will  make  it  possible  for  it  to 
hold  such  assets  to  maturity  or  at  least 
until  market  conditions  warrant 
disposing  of  them.  BMA  states  that  the 
transfer  of  assets  will  enable  it  to 
guarantee  a  higher  rate  of  return  than  it 
would  otherwise  be  able  to  guarantee. 

19.  In  liquidating  assets  lo  meet 
contratrtual  obligations  on  Scheduled 
Withdrawal  Dates  and  the  Maturit>- 
Date,  the  BMA  Synthetic  GIC  will 
entitle  BMA  to  sell  assets  from  a  Plan's 
Contractholder  Custodial  Account  to 
BMA's  general  account  or  to  an  affiliate 
for  a  cash  price  equal  to  the  fair  market 
value  of  the  assets  as  of  the  close  of 
business  on  the  date  of  the  sale.'''  BMA 
represents  that  no  brokerage  or 
transactions  costs  will  be  imposed. 

20.  BMA  represents  that  most  of  the 
securities  in  a  Contractholder  Custodial 


or  possibly  a  prepayment  on  an  as.sel-i)acked  or 
mortgage-beclied  security.  It  would  use  some  of  this 
cash  flow  to  repay  the  Advance  lo  BMA. 

'•The  reference  lo  Unscheduled  Withdrawals  is 
inapplicable  lo  the  non-benefit  responsive  BMA 
SyiUlielic  GIC 


'^BMA  does  not  believe  the  purchase  of 
securities  by  it  or  an  afRllalc  from  a  Plan's 
Contractholder  Custodial  Account  will  lead  to 
"cherry-picking"  of  the  best  securities  and  leaving 
the  worst  ones  in  the  Contractholder  Custodial 
Account  because  any  potential  abuse  will  be  offset 
by  BMA's  interest  in  me,jting  its  guarantee  on  the 
maturity  of  the  BMA  Synthetic  GIC.  In  this  regard. 
BMA  states  that  i1  bears  the  risk  that  the  assets  in 
the  Ckinlractholder  Custodial  .Account  will  be 
inadequate  to  provide  the  amount  guaranteed  on 
maturity.  According  to  BMA.  to  systematically  pick 
and  choose  those  assets  with  the  view  of  purchasing 
desirable  a.ssets  from  a  Plan's  Contractholder 
Custodial  Account  would  seriously  affect  the 
predictability  of  the  cash  flows  available  lo  meet 
subsequent  guaiHoteos.  BMA  further  states  tluil  the 
risk  is  minimized  if  the  Contractholder  Custodial 
Account  retains  assets  that  are  expected  to 
appreciate.  Because  all  assets  purchased  with  the 
initial  deposit  and  held  in  the  Contractholder 
Custodial  Account  will  be  highly-rated  and  liquid, 
so  long  85  transactions  between  BMA  and  the 
Contractholder  Custodial  AoMual  are  effected  at 
market  prices.  BMA  does  not  lielieve  cllerry-picklng 
would  be  passible. 

BMA  also  represents  that  ihe  Contractholder 
Custodial  Account's  need  lo  sell  securities  to  BMA 
may  tiol  involve  large  sums  of  money  and  the 
market  for  such  securities  may  not  lie  eflidenL 
Therefore,  transactions  between  the  Contractholder 
Cuslodial  Account  and  BMA  will  permit  such 
AcL-ount  to  effect  needed  IransacUons  in  small 
portions  at  Ihe  market  price  generally  available  only 
for  transactions  involving  larger  amounts.  At 
contract  maturity,  all  .securities  held  by  Ihe 
Contractholder  Custodial  Account  will  be 
transferred  to  BMA.  BMA  will  then  have  the 
opportunity  lo  recombine  Ihe  small  portions  of 
securities  held  in  various  portfolios  bilo  larger 
amounts. 

Finally.  BMA  slates  that  the  Plan  will  have 
complete  records  of  the  Contractholder  Cuslodial 
Account.  If  the  independent  Plan  fiduciary- 
discovers  that  BMA  has  engaged  in  abusive 
conduct,  the  BMA  Synthetic  GIC  may  be 
dlsconliouod. 


Account  will  have  a  recognized  market 
value.  Although  certain  seeiuities  may 
be  regularly  traded  on  an  exchange, 
other  investments  will  be  securities  for 
whitji  an  active  secondary  market  exists 
and  for  which  market  quotations  are 
readily  available.  BMA  expects  that  a 
significant  portion  of  the  assets  in  a 
Contractholder  Custodial  Account  will 
consist  of  high-quality,  mortgage-backed 
securities  and  similar  secm-ilies  for 
which  market  quotations  are  readily 
available. 

21.  With  BMA's  Synthetic  GIC.  the 
only  instances  that  a  market  value 
determination  needs  to  be  made  with 
respect  to  a  Contractholder  Custodial 
Account  are  (a)  for  periodic  (i.e.,  not 
more  than  quarterly)  reports  prepared 
by  the  Custodian,  in  which  case  the 
Custodian  makes  the  market  value 
determination;  (b)  whenever  BMA 
purchases  a  security  from  the 
Contractholder  Custodial  Account  prior 
to  the  mattuity  date:  and  (c)  if  there  are 
illiquid  assets  to  honor  benefit 
payments,  in  the  event  of  an  Advance, 
a  Scheduled  Withdrawal  or,  with  the 
exception  of  the  non-beqefit  responsive 
BMA  Synthetic  GIC,  an  Unscheduled 
Withdrawal.  However,  in  no  event,  will 
BMA  or  its  affiliates  value  any  of  the 
securities  held  in  a  Plan's 
Contractholder  Custodial  Accotmt. 
For  the  preparation  of  custodial 
reports,  the  Custodian  will  determine 
fair  market  value  by  using  well- 
established  independent  pricing 
services  such  as  Merrill  Lynch  or 
similar  organizations  acceptable  to  BMA 
that  have  resources  to  provide  fair, 
reasonable  and  defensible  market  values 
for  securities  in  the  Contractholder 
Ctistodial  Accounts.  For  purposes  of 
determining  the  fair  market  value  of  a 
security  that  is  acquired  by  BMA  Irom 
the  Contractholder  Custodial  Account 
prior  to  the  Maturity  Date  or  in  the 
event  there  are  illiquid  assets,  BMA  will 
base  the  fair  market  value  of  the  security 
on  the  most  recent  sales  price  on  the 
date  of  valuation  (the  Valuation  Date) 
or,  if  no  sales  took  place  on  the 
Valuation  Date,  a  price  that  reflects  the 
average  of  the  bids  of  at  least  two  major 
independent  dealers  for  publicly-traded 
securities.  For  debt  instruments  that  are 
not  publicly-traded,  BMA  will  base  the 
fair  market  value  of  such  securities  on 
the  average  of  the  bids  of  at  least  two 
major  dealers,  or,  if  two  bids  cannot  be 
obtained,  then  the  fair  market  value  will 
be  determined  by  an  independent 
appraisal  made  by  an  independent 
appraiser  selected  by  either  the 
Custodian  or  a  Plan  sponsor  or  fiduciary 
that  is  not  affiliated  with  BMA  or  any 
of  its  affiliates.  Where  bids  are  required 
for  either  securities  or  debt  instnunents. 


if  the  bids  of  two  major  dealers  vary  by 
more  than  "one  point"  (i.e..  one  percent 
of  par  value),  a  third  dealer's  bid  will  be 
obtained  by  BMA  and  the  fair  market 
value  will  be  the  average  of  the  three 
bids. 

22.  A  Plan  may  discontinue  its  BMA 
Synthetic  GIC  Contract  at  any  time, 
provided  30  days'  advance  written 
notice  is  given  io  BMA.  However,  BMA 
may  discontinue  a  BMA  Synthetic  GIC 
arrangement  with  a  Plan  only  if  certain 
events  enumerated  in  the  BMA 
Synthetic  GIC  Contract  occur  and  as 
long  as  BMA  gives  the  Plan  30  day's 
prior  written  notice.  For  example^ 
Section  8.03  of  BMA's  sample  Synthetic 
GIC  Conti-act  states,  in  part,  that  BMA 
may  discontinue  a  BMA  Synthetic  GIC 
Contract  if.— 

(a)  The  Plan  fails  to  give  BMA  written 
notice  of  any  change  or  amendment  to 
the  Plan  within  30  days  of  the  date  such 
change  or  amendment  is  adopted  and 
such  change  materially  and  adversely 
impacts  on  BMA's  financial  experieiice 
under  the  BMA  Synthetic  GIC  Contract. 

(b)  In  the  judgment  of  BMA,  any 
change  or  amendment  to  the  Plan 
necessitates  the  amendment  of  the  BMA 
Synthetic  GIC  Contract,  and.  upon  the 
written  request  of  BMA,  the  Plan  fails  to 
consent  to  such  amendment  within  30 
days  of  such  request. 

(c)  The  Plan  is  partially  or  completely 
terminated. 

(d)  The  Plan  fails  to  be  tax-qualified 
in  accordance  with  the  Code. 

(e)  The  Plan  requests  BMA  lo 
purchase  aiuiuities  which  woidd  exceed 
the  balance  in  the  Contractholder 
Custodial  Accoimt. 

23.  If  a  BMA  Synthetic  GIC  Contract 
is  discontinued  prior  to  the  Maturity 
Date,  BMA  will  be  entitied  to  receive  a 
Market  Value  Adjustment  Charge  which 
will  be  deducted  from  the  Contract 
Value  Record.  The  Market  Value 
Adjustment  Charge  is  intended  to  allow 
BMA  to  recover  its  direct  costs  and 
unreimbursable  expenses  incurred  in 
managing  the  BMA  Synthetic  GIC  over 
a  maximum  three  year  period.  The 
Market  Value  Adjustment  Charge  will 
equal  the  sum  of  (l)-i-  (2).  where — 

(1)  Is  the  excess,  if  any,  of  the 
Contract  Value  Record  over  the  fair 
market  value  of  the  assets  in  the 
Contractholder  Custodial  Account  at  the 
determination  date  [i.e.,  the  distribution 
date),  but  not  loss  than  0;  and 

(2)  Is  (a)  *  (b).  where— 

(a)  Is  the  amount  of  any  outstanding 
Advances  to  make  benefit  payments, 
and 

(b)  Is  the  amount  equal  to  [(F  *  CVR)) 
*  N,  where — 

F  =  The  Market  Value  Expense  Charge, 
expressed  as  an  annual  percentage 


rate,  payable  to  BMA  as  agreed 
upon  by  BMA  and  the  Plan  and 
specified  in  the  BMA  Synthetic  GIC 
Contract; 
CVR  =  The  amotmt  of  the  Contract 

Value  Record  on  the  determination 
date;  and 
N  =  The  number  of  days  in  the  period 
from  the  determination  date 
through  the  third  anniversar>'  of  the 
effective  date  of  the  Contract,  or  the 
Maturity'  Date,  if  earlier,  divided  by 
365.  This  variable  also  reflects  the 
recovery  of  BMA's  unreimbursable 
expenses  over  a  maximum  three 
year  period  and  does  not  represent 
a  petialty. 
Whenever  a  withdrawal  from  the 
Contract  is  less  than  the  value  of  the 
Contract  Value  Record  and  is  subject  to 
the  Market  Value  Adjustment  Charge, 
such  Charge  will  be  based  upon  the 
aforementioned  formula.  However,  the 
Charge  will  be  multiplied  by  a  ratio,  the 
numerator  of  whici  will  refieci  the 
amount  of  the  vrithdrawal  and  the 
denominator,  the  amount  of  the 
Contract  Value  Record  at  the 
determination  date. 

The  Plan  will  preinstruct  the 
Custodian  to  transfer,  to  BMA.  the 
balance  of  all  assets  that  are  held  in  the 
Contractholder  Custodial  Account  as  of 
the  date  of  the  discontinuance,  whether 
in  the  form  of  setnuities  or  otherwise, 
and  vyithout  the  sale  of  such  securities. 
Simultaneously  with  such  transfer  of 
assets,  BMA  will  pay  die  Plan,  by  wire 
transfer,  an  amount  equal  to  the 
adjusted  Contract  Value  Record  at  the 
time  of  such  discontinuant:e. 

24.  Interest  and  other  income 
payments  made  by  issuers  of  securities 
{i.e..  Plan  Interest  Proceeds)  held  in  the 
Contractholder  Custodial  Account  will 
be  transferred  to  BMA  as  they  are  paid 
to  the  Custodian  during  the  term  of  the 
BMA  Synthetic  GIC.  BMA  represents 
that  Plan  Interest  Proceeds  are  generally 
too  small  to  be  reinvested  efficiently  in 
any  one  Contactholder  Custodial 
Account.  Therefore.  BMA  explains  that 
it  will  be  able  to  invest  the  stream  of 
income  derived  from  the  Plan  Interest 
Proceeds  in  its  general  account.  BMA 
further  represents  that  in  exchange  for 
its  guarantees  to  pay  benefits  and 
interest  on  the  Interest  Payment  Dates, 
the  Plan  fiduciary  is  acknowledging  that 
the  Plan  Interest  Proceeds  cease  to  be 
plan  assets  upon  their  transfer  to  BMA 
and,  thus,  become  the  sole  and 
exclusive  property  of  BMA. 

25.  Because  it  is  anticipated  that  a 
large  portion  of  the  securities  hold  in 
the  Contractholder  Custodial  Account 
will  be  high  credit  quality  mortgage- 
backed  and  asset-backed  securities. 
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BMA  notes  that  such  securities 
generally  experience  partial  principal 
repayment  on  a  regular  basis.  Therefore. 
BMA's  Synthetic  GIC  will  offer  a  Plan 
either  of  two  investment  options — (a) 
the  opportunity  to  require  that  BMA 
reinvest  all  of  the  prepayments  received 
by  the  Custodian  and  bear  the 
reinvestment  risks  on  such  cashflows;  or 
(b)  the  opportunity  to  allow  BMA  to 
negotiate  with  the  Plan  a  BMA 
Synthetic  GIC  that  wall  pay  a  higher 
guaranteed  interest  rate  to  such  Plan, 
but  which  requires  that  the  Plan  receive 
some  of  the  prepayments  as  they  are 
paid  to  the  Custodian.  "■  In  other  words, 
some  of  the  reinvestment  risks  from  the 
prepayment  of  cashflows  will  not  be 
borne  by  BMA.  These  options  will  be 
available  to  the  Plan  fiduciary  prior  to 
the  inception  of  the  BMA  Synthetic  GIC 
Contract. 

26.  Other  than  the  Market  Value 
Adjustment  Charge  described  above, 
BMA  does  not  anticipate  charging  any 
fees  under  the  BMA  Synthetic  GIC 
inasmuch  as  its  "compensation"  will  be 
based  upon  the  anticipated  difference 
between  the  market  value  of  securities 
in  the  Contractholder  Custodial  Accoimt 
and  its  guarantee  of  principal.  However, 
the  BMA  Synthetic  GIC  Contract 
provides  that  a  Contract  Expense  Charge 
may  be  imposed  if  it  is  individually 
negotiated  with  the  Plan  fiduciary.  BMA 
states  that  the  purpose  of  this  provision 
is  to  allow  the  Plan  to  net  a  higher 
interest  rate  by  paying  a  portion  of 
BMA's  expenses.''  Accortiing  to  BMA. 
the  Contract  Expense  Charge  will  not  be 
in  excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act 

27.  BMA  will  keep  full  and  complete 
records  and  books  of  account  reflecting 
all  transactions  of  each  Contractholder 
Custodial  Account  and  will  make  them 
available  on  an  aimual  basis  for  audit  by 
independent  certified  public 
accountants  selected  by  and  responsible 
to  the  Plan.  In  addition,  BMA  wiU 
furnish  annual  reports  of  the  operations 
of  the  Contractholder  Custodial  Account 
containing  a  list  of  the  investments  of 


>»  Under  this  option,  if  prapayments  are  paid  to 
tilB  Plan,  tlie  Contract  Value  Record  will  be  reduced 
by  the  amount  of  the  payment-  However,  the 
amount  of  prepayments  will  be  limited  to  a 
tnaxlmum  percentafte  of  the  prllKipo]  balance  of  the 
security. 

''For  example.  BMA  states  that  the  interest  rate 
it  is  able  to  offer  under  the  BMA  Synthetic  GIC  will 
be  affected  by  its  investments.  At  the  Plan's  request. 
BMA  explains  that  it  would  be  willing  to  pass  on 
some  of  these  expenttes  to  the  Plan,  and  in 
exchange,  it  would  offer  a  higher  rate  of  interest. 
BMA  further  states  that  it  would  only  charge  such 
fees  if  the  Plan  fiduciary  negotiating  the  BMA 
Synthetic  GIC  requests  this  pTD%-iS)on  in  order  to 
obtain  a  higher  interest  rate. 


such  Account  to  an  independent  Plan 
fiduciary. 

28.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  decision  to  enter  into  a  BMA 
Synthetic  GIC  will  be  made  on  behalf  of 
a  participating  Plan,  in  writing,  by  a 
fiduciary  of  such  Plan  who  is 
independent  of  BMA. 

(b)  Each  Plan  or  plan  asset  look- 
through  vehicle  investing  in  a  BMA 
Synthetic  GIC  will  have  assets  that  are 
in  excess  of  S50  million. 

(c)  Prior  to  and  subsequent  to  the 
execution  of  a  BMA  Synthetic  CIC,  the 
Plan  fiduciary,  and  if  applicable,  the 
Plan  participant,  will  receive  written 
disclosures  concerning  the  BMA 
Synthetic  GIC.  including  a  description 
of  all  applicable  fees  and  charges,  as 
well  as  ongoing  disclosiu^s  with  respect 
to  such  investment. 

(d)  BMA  will  maintain,  for  a  period  of 
six  years  from  the  date  of  each  BMA 
Synthetic  GIC  transaction,  books  and 
records  of  such  transactions  that  will  be 
subject  to  annual  audit  by  independent, 
certified  public  accountants  who  are 
selected  by  and  responsible  solely  to  the 
relevant  Plan. 

Notice  to  Interested  Persons 

BMA  represents  that  because  those 
potentially  interested  participants  and 
beneficiaries  c:annot  be  identified  at  this 
time,  the  only  practical  means  of 
notifying  sudi  participants  and 
beneficiaries  of  this  proposed 
exemption  is  by  the  publication  of  this 
notice  in  the  Federal  Register. 
Therefore,  conmients  and  requests  for  a 
hearing  must  be  received  no  later  than 
30  days  from  the  date  of  publication  of 
this  notice  of  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broadv  of  the  Department. 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

South  Central  New  York  District 
Council  of  Carpenters  Pension  Fund 
(the  Fund)  Johnson  City,  New  York 

lApplitation  No.  D-107551 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(8)  of  the  Act 
and  section  4975  (c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847.  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 


4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to:  The  sale  (the  Sale)  of 
improved  real  property  (the  Property)  to 
the  Fund  by  the  Local  281  Carpenters 
Property  Corporation  (the  Corporation), 
a  party  in  interest  with  respect  to  the 
Fund,  provided  the  following 
conditions  are  met: 

(a)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Ftud 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  imrelated  party; 

(b)  The  Fund  purchases  the  Property 
for  cash  from  the  Corporation  for  the 
lesser  of  S2S0,000  or  the  fair  market 
value  of  the  Property  as  of  the  date  of 
the  Sale: 

(c)  The  Sale  is  monitored  and 
approved  by  an  independent  fiduciary 
acting  on  behalf  of  the  Fund; 

(d)  The  Sale  is  a  one-time  transactioo 
for  cash;  and 

(e)  The  Fund  pays  no  fees  or 
conunissions  in  cormection  with  the 
Sale. 

Summary  of  Facts  and  Representations 

1.  The  United  Brotherhood  of 
Carpenters  and  Joiners  of  America, 
Local  281  and  Local  532  (the  Union)  is 
a  union  located  in  the  Village  of 
Johnson  City,  Broome  County,  New 
York.  The  Union  represents  carpenters 
who  are  employed  throughout  the  state 
of  New  York.  The  Fund  is  a  defined 
benefit  pension  plan  established  by  the 
Union  for  the  provision  of  retirement 
benefits  to  Union  members.  The  Fund 
had  847  participants  and  approximately 
$29,600,175  in  assets  as  of  January  1, 
1998. 

2.  The  Corporation  is  a  holding 
company  established  by  the  Union  on 
April  18,  1974  for  the  holding  and 
management  of  investment  property. 
The  Corporation  purchased  the  Property 
on  April  29. 1974  for  $95,000  from  the 
Baptist  Bible  Seminary,  an  unrelated 
party.  The  Property  is  located  at  335 
Main  Street,  in  the  Village  of  Johnson 
City,  Broome  County,  New  York.  The 
Property  is  comprised  of  a  two-story 
building  having  approximately  4,800 
square  feet  in  rentable  space  and  is 
situated  on  approximately  2.3  acres.  The 
applicant  represents  that  the  Fund 
currently  rents  office  space,  occupying 
300  square  feet,  in  the  Property,  on  a 
month-to-month  basis  pursuant  to 
Section  228  of  New  York  State's  Real 
Property  Law.'»  The  lease  has  been  in 
force  in  excess  of  twenty-five  years  and 
the  rental  rate  has  not  increased  for  the 
last  thirteen  years.  The  applicant  fiuther 


represents  that  the  rental  rate  was 
determined  by  D'Arcangelo  &  Co..  LLP 
Certified  Public  Accountants,  in  excess 
of  thirteen  years  ago.  by  allocating  the 
Property's  operating  expenses  in 
proportion  to  the  square  footage  utilized 
by  each  tenant.  This  resulted  in  a 
monthly  rental  rate  of  Si  per  square 
foot.  Accordingly,  the  Ftmd  has  been 
charged  a  monthly  rate  of  S300  for  at 
least  the  past  thirteen  years. 

In  addition,  the  applicant  represents 
that  theTimd  is  represented  by  both 
employer  and  union  trustees.  In  the 
latter  part  of  1997  through  the  present, 
George  Hamarich  was  a  union  trustee  of 
the  Fund  and  a  trustee  of  the 
Corporation.'** 

3.  The  Property  was  appraised  (the 
Appraisal)  on  June  18, 1998  bv  Mr.  John 
Miller  (Mr.  Miller)  of  the  CenU^  New 
York  Appraisal  Group  (the  Appraisal 
Group).  'The  applicants  represent  that 
Mr  Miller  and  the  Appraisal  Croup  are 
independent  of  the  Fund  and  the  Union. 
Mr.  Miller,  an  appraiser  certified  in  the 
State  of  New  York,  used  the  sales 
comparison  approach  and  compared  the 
Property  to  five  properties  which  were 
similar  to  the  Property-  and  which  were 
also  the  subject  of  recent  sales.  Based  on 
these  comparisons,  Mr.  Miller 
concluded  the  value  of  the  Property  to 
be  $250,000.  as  of  June  2, 1 998.  as  if  the 
site  was  vacant  and  ready  for 
redevelopment  (the  Appraised  Value). 
4.  The  applicant  proposes  the  sale  of 
the  Property  from  the  Union  to  the  Fimd 
for  $250,000  (i.e.,  the  Sale).  The 
applicant  represents  that  proposed  Sale 
was  analyzed  by  Mr.  John  P.  Jcaimeret 
(Mr.  Jeanneret)  of  J.  P.  Jeannoret 


Federal  Register / Vol.  64.  No.  242/Friday.  December  17,  1999/Notices 


70741 


'"In  this  regard,  the  applicant  repiesents  that  a 
month-to-month  tenancy  may  be  terminated  by 
providing  written  notice  of  at  least  30  days. 


'"The  C/>rporation  is  a  party  in  interest  with 
respect  to  the  Fund  under  section  3(14KC|  of  the 
Act  as  •  •  •  "a  corporation  •  •  *  uf  which  (or  in 
which)  50%  or  more  of  *  '   'is  owned  directly  or 

Indirectly,  or  held  bv an  employee 

organization  any  of  wb(»e  members  ate  covered  by 
the  (Fund).  As  a  lesult.  the  lease  is  prohibited  by 
section  40e(a)(11[A|  of  the  Act  which  prohibits  the 
■"  *  'leasing*  '   *  of  any  properly  between  the 
(Fund)  and  a  party  in  interest  '  '  '"However, 
section  408(b)U)  of  the  Act  provides  a  statutory 
exemption,  so  )ong  as  the  conditions  therein  are 
met.  for '   •   *  "reasonable  anangements  with  a 
party  in  interest  for  office  space  •   •   *  necessary  for 
the'   '  '  operation  of  the  (Fund),  if  no  more  than 
reasonable  compensation  is  paid  therefijr."  Under 
regulation  29  CFR  2n.'io  4aa(b|(2)(e)(l).  an  act 
described  under  section  406(b)  of  the  Act 
constitutes  a  separate  transaction  which  is  not 
exempt  under  408(b)l2)  of  the  Act.  SpeciScally 
section  406(b)l2)  of  the  Act  stales  that  "(a)  fiduciary 
with  respect  to  a  (Fund)  shall  not  '   '   '  (2)(i)n  his 
individual  ot  in  any  other  capacity  act  in  any 
transaction  involving  the  plan  on  behalf  of  a  parly 
(or  represent  a  party)  whose  interest  are  adverse  to 
the  interest  of  the  plan  or  the  interests  of  its 

participants  or  beneficiaries As  a  result,  the 

representation  of  the  Fund  and  the  Corporation  by- 
Mr.  ffamarich.  during  the  leasing,  would  constitute 
a  violation  of  section  406(b)(2)  of  the  Act.  The 
Itepartment  is  not  proposing  exempllve  relief 
herein  for  the  above  described  violation  of  (he  Act 


Associates,  an  investment  and 
consulting  company  located  in 
Syracuse,  New  York.  Mr.  Jeannerel 
represents  that  he  is  an  investment 
adviser  registered  with  the  Securities 
and  Exchange  Commission  and  is 
knowledgeable  in  matters  concerning 
real  estate  and  qualified  employee 
benefit  plans.  Mr.  Jeanneret  additionally 
represents  that  he  is  the  Fund's 
investment  consultant  and  fiduciar>'  and 
is  knowledgeable  in  matters  concerning 
the  Fund's  investment  objectives  and 
guidelines.  Mr.  Jeanneret  represents  that 
he  has  analyzed  the  proposed  Sale  and 
has  determined  that  the  proposed  Sale 
is  appropriate  for  the  Fund  and  is  in  the 
best  interest  of  the  Fund's  participants 
and  beneficiaries. 

The  applicant  additionally  represents 
that  the  Fund  has  engaged  the  services 
of  Mr.  Thomas  M.  Bamell  (Mr.  Bamell) 
of  FarroU,  Martin.  &  Barnell  LLP, 
located  in  Baldwinsville.  New  York,  to 
act  as  independent  fiduciary  on  behalf 
oT  the  Fund  for  purposes  of  the 
proposed  Sale.  Mr.  Bamell  represents 
that  he  is  independent  of  the  Union  and 
the  Ftmd  and  has  over  25  years  of 
experience  in  matters  concerning  real 
estate  transactions.  Mr.  Bamell 
additionally  represents  that  he 
acknowledges  his  duties  to  the  Fund 
and  its  participants  and  beneficiaries. 

Mr.  Bamell  represents  that  he  has 
personally  inspected  the  Property  and 
has  analyzed  the  Appraisal  and  the 
terms  of  the  Sale.  Mr.  Bamell  represents 
that,  based  on  his  analysis,  the 
Appraised  Value  of  the  Property  is 
accurate.  Mr.  Bamell  additionally 
represents  that  the  terms  of  the  Sale 
fully  protect  the  interests  of  the  Fund. 
The  applicant  represents  that  Mr. 
Barnell  will  represent  the  Fund  to 
ensure  that  the  Sale  is  in  the  best 
interests  of  the  Fund  and  its  participants 
and  beneficiaries. 

5.  The  applicant  represents  that  the 
Sale,  if  granted,  is  administratively 
feasible  in  that  it  will  be  a  one-time 
transaction  for  cash  in  which  the  Fund 
will  pay  no  fees  or  commissions.  The 
applicant  also  represenU  that  the 
proposed  Sale  is  in  the  best  interest  of 
the  Fund  since  the  Fund  currently  rents 
space  in  the  Property  and  intends  to 
continue  utilizing  the  Property  as  its 
offices  for  the  foreseeable  futtire.  The 
applicant  further  represents  that  the 
Fund  presently  has  no  intention  of 
demolishing  the  structiu'e  which  exists 
on  the  Property  and  re-selfing  the 
imimproved  Property.^  In  addition,  the 


applicants  represent  that  a  sale  of  the 
Property  to  a  third-party  may  disrupt 
the  Fund's  operations.  Finally,  the 
applicants  represent  thai  the  proposed 
Sale  is  protective  of  the  Fund  since  the 
Property  will  comprise  approximately 
one  percent  (1%)  of  the  Fluid's  assets 
and  an  independent  fiduciary  acting  on 
behalf  of  the  Fund  has  repretiented  thai 
the  proposed  Sale  meets  the  Fund's 
investment  objectives. 

6.  In  summary,  the  applicant 
represents  that  the  subject  transactions 
satisf)'  the  statutory  criteria  contained  in 
section  408(a)  of  the  Act  for  the 
following  reasons: 

(a)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Fund 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(b)  The  Fund  purchases  the  Property 
from  the  Corporation  for  the  lesser  of 
$250,000  or  the  fair  market  value  of  the 
Property  as  of  the  date  of  the  Sale; 

(c)  The  Sale  is  monitored  and 
approved  by  an  independent  fiduciar,- 
acting  on  behalf  of  the  Fund; 

(d)  The  Sale  is  a  one-time  transaction 
for  cash;  and 

(e)  The  Fund  pays  no  fees  or 
commissions  in  connection  with  the 
Sale. 

NOTICE  TO  INTERESTED  PERSONS:  NoUce 
of  the  proposed  exemption  shall  be 
given  to  all  interested  persons  in  the 
manner  agreed  upon  by  tlie  applicant 
and  the  Department  within  15  days  of 
the  date  of  publication  in  the  Federal 
Register.  Comments  and  requests  for  a 
hearing  are  due  thirty  (30)  days  after 
publi<:;ation  of  the  NoUce  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

Martin  Jara  of  {he  Department, 
telephone  (202)  219-8883  (this  is  nol  a 
toll  fiec  number). 


-'"In  this  regartl.  the  Department  notes  that  the 
Act's  standards  of  fiduciary  conduct  will  apply  to 
the  purchase  and  any  possible  future  development 
of  the  Property.  Section  404(aKI)  of  the  Act  requires 


that  a  fiduciary  diM:hat)te  his  or  her  duUes  Milh 
respect  to  a  plan  solely  in  the  iateiesi  of  (hr 
participants  and  beneficiaries  and  with  the  care, 
skill.  prudeiiM-  and  diligence  under  the 
ciirumstances  then  pr^'vailing  that  a  prudent  person 
jcting  in  a  like  rapacity  and  familiar  wtth  such 
mallrrs  would  use  in  the  conduct  of  s  entat^ar  of 
«  Jikf  t  hararrter  and  with  like  aims.  Actordinglv- 
tlie  fiduciaries  of  the  Fund  must  act  "prudently" 
with  respect  to  the  derision  to  purchase  the 
Pmperty,  as  well  as  to  any  possible  future 
development  of  the  Property  (including  where 
relevant,  the  determinatioa  .is  to  whether  io 
develop  the  Propeny.  the  types  of  imprrivefflontE 
that  are  apptupriate  and  the  Plan's  ability  to  finance 
any  such  improvemeotsi-  The  granting  of  this 
exemption  shiiuld  not  be  viewed  as  an  endorsement 
by  the  Department  of  the  Fund's  sutisequeni  use  of 
such  Prtjpeny.  Finally,  we  note  that,  if  Ihe  decision 
by  the  fiduciaries  In  pun-.ha5e  and  subsequentlv 
develop  the  Properly  Ls  not  prudent,  the  fiduciaries 
would  be  liable  for  any  lo»i  resulting  from  sucb 
breach  even  though  Ihe  purchase  of  the  Property 
was  the  sub|ect  of  an  administrative  exemption 
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S  &  S  Partnership.  Inc.  Profit  Sharing 
Plan  (the  Plan)  Located  in  Stony  Brook. 
New  York 

[Application  No.  D-108071 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10.  1990).  If 
the  exemption  is  granted,  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  loan  (the 
Loan)  totaling  S200.000  by  the  Plan  to 
Hiramco  flealty  Corporation  (Hiramco). 
a  disqualified  person  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  met: 

(a)  The  terms  of  Loan  by  the  Plan  are 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

fb)  The  Loan  does  not  exceed  20%  of 
the  assets  of  the  Plan,  throughout  the 
duration  of  the  I>oan: 

(c)  The  Loan  is  secured  by  a  first 
mortgage  on  certain  real  property  (the 
Property)  which  has  been  appraised  by 
a  qualified  independent  appraiser  to 
have  a  fair  market  value  not  less  than 
150%  of  the  principal  amount  of  the 
Loan: 

(d)  The  fair  market  value  of  the 
collateral  remains  at  least  equal  to  150% 
of  the  outstanding  principal  balance 
plus  accrued  but  not  unpaid  interest, 
throughout  the  duration  of  the  l>oah: 

(e)  Mr.  Steven  C.  Fuchs  and  his  wife. 
Margaret  Fuchs  (the  Fuchs)  are  the  only 
Plan  participants  to  be  affected  by  the 
Loan  transaction:  -'  and 

(f)  should  any  employee  of  the  Plan 
Sponsor  become  eligible  for  plan 
participation,  the  new  plan  participant 
will  be  enrolled  in  another  qualified 
retirement  plan  or  Hiramco  may  elect  to 
pay  the  entire  balance  on  the  Loan. 

Summary  of  Facts  and  Representations 

1.  S  &  S  Partnership.  Inc.  (the 
Partnership),  the  Plan's  sponsor,  is  a 
partnership  located  in  Stony  Brook. 
New  York.  The  Plan  is  a  defined 
contribution  profit  sharing  plan,  with 
Mr.  Steven  C.  Fuchs  and  his  wife. 
Margaret  Fuchs  (the  Fuchs)  as  its  sole 
participants  and  trustees.  As  of 


■ '  Sines  Illo  Fuchs  .ire  the  sole  owners  of  the  Plan 
sponsor  and  the  only  participants  in  the  Plan,  there 
is  no  jurisdiction  under  Title  I  of  the  Act  pursuant 
to  29  CFR  2510.:»-:i(bl.  Howe\-er.  there  is 
jurisdiction  under  Title  n  of  the  Act  purauant  to 
section  4975  of  llie  Coda. 


December  31. 1998.  the  Plan  had  total 
assets  of  approximately  SI. 230. 238. 

2.  Hiramco  is  a  corporation  in  the  real 
estate  management  business,  of  which 
50%  ownership  interests  remain  with 
Mr.  Fuchs  and  J. A.  Green  Development 
Corporation,  respectively.  Hiramco 
wishes  to  borrow  5200,000  from  the 
Plan,  which  represents  approximately 
16%  of  the  current  fair  market  value  of 
the  assets  of  the  Plan.  The  Loan  will  be 
amortized  over  a  10  year  period,  with 
equal  monthly  payments  of  principal 
and  interest  over  the  10  year  term.  The 
interest  rale  for  the  Loan  will  be  10% 
per  annum  The  total  monthly  payments 
for  the  Loan  will  be  S2.643.02  per 
month.  Mr.  Daniel  J.  Liberty,  Senior 
Vice  President  of  KeyBank  (the  Bank)  of 
Melville.  New  York,  has  represented  in 
a  letter  dated  October  B,  1999,  that  the 
terms  and  conditions  of  the  mortgage 
are  within  the  current  conditions  for 
commercial  mortgages  provided  by  the 
financial  services  industry.  The  Bank  is 
independent  of  the  Plan  and  Plan 
Sponsor. 

3.  The  applicant  represents  that 
Hiramco  has  a  sufficient  cash  flow 
stream  to  meet  the  monthly  payments 
under  the  terms  of  the  Loan.  The 
applicant  further  repre-sents  that 
Hiramco  currently  leases  the  Property  to 
a  prime  tenant,  the  United  Stated  Post 
Office. 

4.  The  Loan  will  be  secured  by  a  first 
mortgage  on  the  Property,  which  is 
located  at  117  North  Paul's  Path,  Coram, 
New  York.  The  Property  has  been 
appraised  by  Mr.  Richard  C.  Clarke,  a 
real  estate  appraiser  in  Stony  Brook, 
New  York,  to  have  a  fair  market  value 
of  $650,000  as  of  July  28,  1999.  The 
applicant  represents  that  the  Plan's 
security  interest  will  be  perfected  in  the 
manner  required  by  applicable  law  in 
New  York  by  recording  with  the 
appropriate  government  officials. 
Furthermore,  the  applicant  represents 
that  the  Property  securing  the  Loan  will 
be  insured  against  casualty  loss  in  an 
amount  not  less  than  the  amount  of  the 
outstanding  principal  of  the  Loan  (plus 
accrued  but  unpaid  interest),  and  the 
Plan  will  be  named  beneficiary  of  the 
policy. 

5.  'the  applicant  represents  that 
should  the  fair  market  value  of  the 
Property  decline  below  150%  of  the 
balance  of  the  Loan,  the  Plan  Sponsor 
will  provide  additional  collateral  to 
maintain  the  150%  threshold  or  pay  the 
entire  balance  on  the  Loan. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because:  (a)  The 
Loan  represents  approximately  16%  of 
the  assets  of  the  Plan:  (b)  the  terms  of 


the  Loan  will  be  at  least  as  favorable  the 
Plan  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party,  as  demonstrated  by  the  letter  from 
the  Bank;  (c)  the  Loan  will  be  secured 
by  a  first  mortgage  on  the  Property, 
which  has  been  determined  by  a 
qualified,  independent  appraiser  to  have 
a  fair  market  value  of  not  less  than 
150%  of  the  total  principal  amount  of 
the  Loan  that  it  will  seciu^:  (d)  the 
Fuchs  are  the  only  participants  in  the 
Plan  to  be  affected  by  the  transaction, 
and  they  desire  that  the  transaction  be 
consummated. 

NOTICE  TO  INTERESTED  PERSONS:  Because 
the  applicants  are  the  only  participants 
in  the  Plan,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  (the  Notice)  to 
interested  persons.  Comments  and 
requests  for  a  hearing  are  due  thirty  (30) 
days  after  publication  of  the  Notice  in 
the  Federal  Register. 
FOR  FURTHER  INFORtHATtON  CONTACT:  J. 
Martin  Jara  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi^e  number.) 

First  American  Capital  Management, 
Inc.  (FACM)  Located  in  Newport  Beach, 
California 

lExomption  Application  No.  D-10B19) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990). 

Section  I — Definitions  and  Special  Rules 

The  following  definitions  and  special 
rules  will  apply  to  this  proposed 
exemption: 

(a)  The  term  "person"  includes  the 
person  and  affiliates  of  the  person. 

(h)  An  "affiliate"  of  a  person  includes 
the  following: 

(1)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  the  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  brother,  sister,  or 
spouse  of  a  brother  or  sister,  of  the 
person:  and 

(3)  Any  corporation  or  partnership  of 
which  the  person  is  an  officer,  director 
or  partner. 

A  person  is  not  an  affiliate  of  another 
person  solely  because  one  of  them  has 
investment  discretion  over  the  other's 
assets.  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 


policies  of  a  person  other  than  an 
individual. 

(c)  An  "affiliate  of  FACM"  includes 
Pacific  American  Securities.  LLC.  (PAS) 
and  any  other  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  with  respect  to  which  FACM  has 
al  least  a  40  percent  minority  ownership 
interest  and  Which  is  subject  to 
regulations  similar  to  those  to  which 
PAS  is  subject  (such  entities  referred  to* 
collectively  hereinas  "FACM"). 

(d)  An  "agency  cross  transaction  "  is  a 
securides  transaction  in  which  the  same 
person  acts  as  agent  for  both  any  seller 
and  any  buyer  for  the  purchase  or  sale 
of  a  security. 

(e)  The  term  "covered  transaction" 
means  an  action  described  in  section 
11(a).  (b),  or  (c)  of  this  proposed 
exemption. 

(0  The  phrase  "effecting  or  executing 
a  securities  transaction  "  means  the 
e.xecution  of  a  securities  transaction  as 
agent  for  another  person  and/or  the 
performance  of  clearance,  settlement, 
custodial  or  other  functions  ancillary 
thereto. 

(g)  A  Plan  fiduciar)'  is  independent  of 
a  person  only  if  the  fiduciary  has  no 
relationship  to  or  interest  in  such 
person  that  might  affect  the  exercise  of 
such  fiduciar>''s  best  judgment  as  a 
fiduciary. 

(h)  The  term  "profit"  includes  all 
charges  relating  to  effecting  or  executing 
securities  transactions,  less  reasonable 
and  necessary  expenses  including 
reasonable  indirect  expenses  (such  as 
overhead  costs)  properly  allocated  to  the 
performance  of  these  transactions  under 
generally  aixepted  accounting 
principles. 

(i)  TTie  term  "sectjrities  transaction" 
means  the  ptirchase  or  sale  of  securities. 

(j)  The  term  "nondiscretionary 
trustee"  of  a  Plan  means  a  trustee  or 
custodian  whose  power  and  duties  virith 
respect  to  any  assets  of  the  Plan  are 
limited  to  (1)  the  provision  of 
nondiscretionary  trust  services  to  the 
Plan,  and  (2)  duties  imposed  on  the 
trustee  by  any  provision  or  provisions  of 
the  Act  or  the  Code.  The  term 
"nondiscretionary  trust  services"  means 
custodial  services  and  services  ancillary 
to  custodial  services,  none  of  which 
services  are  discretionary.  For  purposes 
of  this  proposed  exemption,  a  person 
does  not  fail  to  be  a  nondiscretionary 
trustee  solely  by  reason  of  having  been 
delegated,  by  the  sponsor  of  a  master  or 
prototype  Plan,  the  power  to  amend 
such  Plan. 

Section  U — Covered  Transactions 

If  each  condition  of  Section  III  of  this 
proposed  exemption  is  either  satisfied 
or  non-applicable  under  Section  IV,  the 
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restrictions  of  section  406(b)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  sections  4975(a)  and  (b) 
of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  or  (F)  of  the  Code,  shall 
not  apply  to— 

(a)  First  American  Capital 
Management  (FACM)  using  its  authority 
to  cause  an  employee  benefit  plan  (a 

"Plan  ")  to  pay  a  fee  to  PAS.  or  another 
affiliate  of  FACM.  for  effecting  or 
executing  securities  transactions  as  an 
agent  for  the  Plan,  but  only  to  the  extent 
thai  such  transactions  are  not  excessive 
under  the  circumstances,  in  either 
amoimt  or  frequency; 

(b)  FACM  acting  through  PAS.  or 
another  affiliate  of  FACM.  as  an  agent  in 
an  agency  cross  transaction  for  both  a 
Plan  with  respect  to  which  FACM  is  a 
fiduciary  and  one  or  more  other  parties 
to  the  transaction;  or 

(c)  The  receipt  by  FACM.  through  its 
affiliates,  of  reasonable  compensation 
for  effecting  or  executing  an  agency 
cross  transaction  in  which  a  Plan  is  a 
party  fi-om  one  or  more  other  parties  to 
the  transaction. 

Section  III — Conditicms 

Except  to  the  extent  otherwise 
provided  in  Section  IV  of  this  proposed 
exemption.  Soc'iiun  II  of  this  proposed 
exemption  applies  oidy  if  the  following 
conditions  are  satisfied: 

(a)  The  person  engaging  in  the 
covered  transaction  is  not  a  trustee 
(other  than  a  nondiscretionar)-  trustee) 
or  an  administrator  of  the  Plan,  or  an 
employer  any  of  whose  employees  are 
covered  by  the  Plan. 

(b)  The  covered  transaction  is 
performed  under  a  written  authorization 
executed  in  advance  by  a  fiduciari,'  of 
each  Plan  whose  assets  are  involved  in 
the  transaction,  which  Plan  fiduciary  is 
independent  of  FACM. 

(c)  The  authorization  referred  to  in 
paragraph  (b)  of  this  section  is 
terminable  at  will  by  the  Plan,  without 
penalty  to  the  Plan,  upon  receipt  by 
FACM  of  written  notice  of  termination. 
A  form  expressly  providing  an  election 
to  terminate  the  authorization  described 
in  paragraph  (b)  of  this  section  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  authorizing  fiduciary 
no  less  than  annually.  The  instructions 
for  such  form  must  include  the 
following  information: 

(1)  the  authorization  is  terminable  at 
will  by  the  Plan,  without  penalty  to  the 
Plan,  upon  receipt  by  FACM  of  written 
notice  fixim  the  authorizing  fiduciary  or 
other  Plan  official  having  authority  to 
terminate  the  authorization;  and 

(2)  failure  to  return  the  form  will 
result  in  the  continued  authorization  of 


FACM  to  engage  in  the  covered 
transactions  on  behalf  of  the  Plan. 

(d)  Within  three  (3)  months  before  an 
authorization  is  made,  the  authorizing 
fiduciary  is  furnished  with  any 
reasonably  available  information  that 
FACM  reasonably  believes  to  be 
necessary  for  the  authorizing  fiduciary 
to  determine  whether  the  authorization 
should  be  made,  including  (but  not 
limited  to)  a  copy  of  this  exemption  (if 
granted),  the  form  for  termination  of 
authorization  described  in  Section  11(c), 
a  description  of  FACM's  brokerage 
placement  practices,  and  any  other 
reasonably  available  information 
regarding  the  matter  that  the  authorizing 
fiduciary  requests. 

(e)  FACM  furnishes  the  authorizing 
fiduciary  vrith  either 

(1)  A  confirmation  slip  for  each 
securities  transaction  imderlving  a 
covered  transaction  within  ten  (10) 
business  days  of  the  .securities 
transaction  containing  the  information 
described  in  Rule  10b-10(a)ll-7)  under 
the  Securities  Exchange  Act  of  1934. 1 7 
CFR240.10b-10;or 

(2)  At  least  once  every  three  (3) 
months,  and  not  later  than  45  days 
following  the  period  to  which  it  relates, 
a  report  disclosing: 

(A)  A  compilation  of  the  information 
that  would  be  provided  to  the  Plan 
pursuant  to  subparagraph  (e)(1)  of  this 
Section  during  the  three-month  period 
covered  by  the  report; 

(B)  the  total  of  all  seciu-ides 
transaction-related  charges  incurred  by 
the  Plan  during  such  period  in 
connection  with  .such  covered 
transactions:  and 

(C)  the  amount  of  the  securities 
transaction-related  charges  retained  by 
FACM  and  the  amount  of  such  charges 
paid  to  other  persons  for  execution  or 
other  services. 

For  purposes  of  this  paragraph  (e).  the 
words  "inairred  by  the  Plan  "  shall  be 
construed  to  mean  "incurred  by  the 
pooled  fund  "  when  FACM  engages  in 
covered  tran-sactions  on  behalf  of  a 
pooled  fund  in  which  the  Plan 
parti  dpates. 

(11  Tno  authorizing  fiduciary  is 
fiimished  with  a  summary  of  the 
information  required  under  paragraph 
(e)(1)  al  least  once  per  year.  The 
siunmar\'  must  be  furnished  within  45 
days  after  the  end  of  the  period  to  which 
it  relates,  and  must  contain  the 
following: 

(1)  The  total  of  all  securities 
transaction-related  charges  incurred  by 
the  Plan  during  the  period  in 
connection  with  covered  securities 
transactions; 

(2)  The  amotmt  of  the  securities 
transaction-related  chaises  retained  by 
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FACM  and  the  amount  of  these  charges 
paid  to  other  persons  for  execution  or 
other  services: 

(3)  A  description  of  FACM's  brokerage 
placement  practices,  if  such  practices 
have  materially  changed  during  the 
period  covered  by  the  summary: 

(4)  (i)  A  portfolio  turnover  ratio, 
calculated  in  a  manner  which  is 
reasonably  designed  to  provide  the 
authorizing  fiduciary  with  the 
information  needed  to  assist  in 
discharging  its  duty  of  prudence.  The 
requirements  of  this  subparagraph 
(fl(4)(i)  will  be  met  if  the  "annualized 
portfolio  turnover  ratio,"  calculated  in 
the  manner  described  in  subparagraph 
(f)(4)(ii),  is  contained  in  the  summary: 

(ii)  The  "annualized  portfolio 
turnover  ratio"  shall  be  calculated  as  a 
percentage  of  the  Plan  assets  consisting 
of  securities  or  cash  over  which  FACM 
had  discretionary  investment  authority, 
or  with  respect  to  which  FACM 
rendered,  or  had  any  responsibility  to 
render,  investment  advice  (the 
■portfolio")  at  any  time  or  times 
("management  period(s) ")  during  the 
period  covered  by  the  report.  First,  the 
"portfolio  turnover  ratio"  (not 
annualized)  is  obtained  by  dividing  (A) 
the  lesser  of  the  aggregate  dollar 
amounts  of  purchases  or  sales  of 
portfolio  securities  during  the 
management  period(s)  by  (B)  the 
monthly  average  of  the  market  value  of 
the  portfolio  securities  during  all 
management  period(s).  Such  monthly 
average  is  calculated  by  totaling  the 
marlcet  values  of  the  portfolio  securities 
as  of  the  beginning  and  end  of  each 
management  period  and  as  of  the  end  of 
each  month  that  ends  within  such 
period(s),  and  dividing  the  sum  by  the 
number  of  valuation  dates  so  used.  For 
purposes  of  this  calculation,  all  debt 
securities  whose  maturities  at  the  time 
of  acquisition  were  one  year  or  less  ate 
excluded  from  both  the  numerator  and 
the  denominator. 

The  "aimualized  portfolio  turnover 
ratio"  is  then  derived  by  multiplying  the 
"portfolio  turnover  ratio"  by  an 
annualizing  factor.  The  annualizing 
factor  is  obtained  by  dividing  (C)  the 
number  twelve  (12)  by  (D)  the  aggregate 
duration  of  the  management  period(s) 
expressed  in  months  (and  fractions 
thereof). 

(iii)  The  information  described  in  this 
paragraph  (fl(4)  is  not  required  to  be 
furnished  in  any  case  where  FACM  has 
not  exercised  discretionary  authority 
over  trading  in  the  Plan's  account 
during  the  period  covered  by  the  report. 

For  purposes  of  this  paragraph  (f).  the 
words  "incurred  by  the  Plan"  shall  be 
construed  to  mean  "incurred  by  the 
pooled  fund"  when  FACM  engages  in 


covered  transactions  on  behalf  of  a 
pooled  fund  in  which  the  Plan 
participates. 

(g)  If  an  agency  cross  transaction  to 
which  Section  IV(b)  does  not  apply  is 
involved,  the  following  conditions  must 
also  be  satisfied: 

(1)  The  information  required  under 
Sections  IU(d)  or  lV(d)(l)(B)  of  this 
proposed  exemption  includes  a 
statement  to  the  effect  that,  with  respect 
to  agency  cross  transactions,  FACM  will 
have  a  potentially  conflicting  division  of 
loyalties  and  responsibilities  regarding 
the  parties  to  the  transactions: 

(2)  The  summary  required  under 
Section  ni(f)  of  this  proposed  exemption 
includes  a  statement  identifying  the 
total  number  of  agency  cross 
transactions  during  the  period  covered 
by  the  summary  and  the  total  amount  of 
all  commissions  or  other  remuneration 
received  or  to  be  received  irom  all 
sources  by  FACM  in  connection  with 
those  transactions  during  the  period: 

(3)  FACM  has  the  discretionary 
authority  to  act  on  behalf  of,  and/or 
provide  investment  advice  to,  either  (A) 
one  or  more  sellers  or  (B)  one  or  more 
buyers  with  respect  to  the  transaction, 
but  not  both: 

(4)  The  agency  cross  transaction  is  a 
purchase  or  sale,  for  no  consideration 
other  than  cash  payment  against  prompt 
dehvery  of  a  security  for  which  market 
quotations  are  readily  available:  and 

(5)  The  agency  cross  transaction  is 
executed  or  effected  at  a  price  that  is  at 
or  between  the  independent  bid  and 
independent  ask  prices  for  the  sectirity 
prevailing  at  the  time  of  the  transaction. 

Section  IV — Exception*  From 
Conditions 

(a)  Certain  plans  not  covering 
employees.  Section  ni  does  not  apply  to 
covered  transactions  to  the  extent  they 
are  engaged  in  on  behalf  of  individual 
retirement  accounts  (IRAs)  meeting  the 
conditions  of  29  CFR  2510.3-2(d),  or 
Plans,  other  than  training  programs,  that 
cover  no  employees  within  the  meaning 
of29  CFR  2510.3-3. 

(b)  Certain  agency  cross  transactions. 
Section  in  of  this  proposed  exemption 
does  not  apply  in  the  case  of  an  agency 
cross  transaction,  provided  that  FACM; 

(1)  does  not  render  investment  advice 
to  any  Plan  for  a  fee  within  the  meaning 
of  section  3(21)(A)(ii)  of  the  Act  with 
respect  to  the  transaction: 

(2)  is  not  otherwise  a  fiduciary  who 
has  investment  discretion  with  respect 
to  any  Plan  assets  involved  in  the 
tiansacUon  (see  29  CFR  2510.3-21(d)); 
and 

(3)  does  not  have  the  authority  to 
engage,  retain  or  discharge  any  person 


who  is,  or  is  proposed  to  be,  a  fidudaiy 
regarding  any  such  Plan  assets. 

(c)  Recapture  of  profits.  Section  in(a) 
of  this  proposed  exemption  does  not 
apply  in  any  case  where  FACM  returns 
or  credits  to  the  Plan  all  profits  earned 
by  FACM  in  connection  with  the 
securities  transactiohis  associated  with 
the  covered  transaction. 

(d)  Special  rule  for  pooled  funds.  If 
FACM  engages  in  a  covered  transaction 
on  behalf  of  an  account  or  fund  for  the 
collective  investment  of  the  assets  of 
more  than  one  Plan  (a  Pooled  Fund): 

(1)  Sections  111(b),  (c),  and  (d)  do  not 
apply  if — 

(A)  The  arrangement  under  which  the 
covered  transaction  is  performed  is 
subject  to  the  prior  and  continuing 
authorization,  in  the  manner  described 
in  this  paragraph  (d)(1),  of  a  plan 
fiduciary  with  respect  to  each  Plan 
whose  assets  are  invested  in  the  Pooled 
Fund  who  is  independent  of  FACM.  The 
requirement  that  the  authorizing 
fiduciary  be  independent  of  FACM  shall 
not  apply  in  the  case  of  a  Plan  covering 
only  employees  of  FACM,  if  the 
requirements  of  Sections  rV(d)(2)(A}  and 
(B)  are  met. 

(B)  The  authorizing  fiduciary  is 
furnished  with  any  reasonably  available 
information  that  FACM  believes  to  be 
necessary  to  determine  whether  the 
authorization  should  be  given  or 
continued,  not  less  than  30  days  prior 
to  implementation  of  the  arrangement  or 
material  change  thereto,  including  (hut 
not  limited  to)  a  description  of  FACM's 
brokerage  placement  practices,  and. 
where  requested,  any  reasonably 
available  information  regarding  the 
matter  upon  the  reasonable  request  of 
the  authorizing  fiduciary  at  any  time. 

(C)  In  the  event  an  authorizing 
fiduciary  submits  a  notice  in  writing  to 
FACM  objecting  to  the  implementation 
of.  material  change  in,  or  continuation 
of.  the  arrangement,  the  Plan  on  whose 
behalf  the  objection  was  tendered  is 
given  the  opportunity  to  terminate  its 
investment  in  the  Pooled  Fund,  without 
penalty  to  the  Plan,  within  such  time  as 
may  be  necessary  to  effect  the 
vtrithdrawal  in  an  orderly  manner  that  is 
equitable  to  all  withdrawing  Plans  and 
to  the  non-withdrawing  Plans.  In  the 
case  of  a  Plan  that  elects  to  withdraw 
under  this  subparagraph  (d)(1)(C),  the 
withdrawal  shall  be  effected  prior  to  the 
implementation  of.  or  material  change 
in,  the  arrangement:  but  an  existing 
arrangement  need  not  be  discontinued 
by  reason  of  a  Plan  electing  to 
withdraw. 

(D)  In  the  case  of  a  Plan  whose  assets 
are  proposed  to  be  invested  in  the 
Pooled  Fund  subsequent  to  the 
implementation  of  the  arrangement  and 
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that  has  not  authorized  the  arrangement 
in  the  manner  described  in 
subparagraphs  (d)(1)(B)  and  (C)  of  this 
.section,  the  Plan's  investment  in  the 
Pooled  Fund  is  subject  to  the  prior 
written  authorization  of  an  authorizing 
fiduciar>'  who  satisfies  the  requirements 
of  subparagraph  (d)(1)(A). 

(2)  Section  Ill(a)  of  this  proposed 
exemption,  to  the  extent  that  it  prohibits 
FACM  from  being  the  employer  of 
employees  covered  by  a  plan  investing 
in  a  pool  managed  by  FACM.  does  not 
apply  if— 

(A)  FACM  is  an  "investment 
manager"  as  defined  in  section  3(38)  of 
the  Act.  and 

(B)  Either  (i)  FACM  returns  or  credits 
to  the  Pooled  Fund  all  profits  earned  by 
FACM  in  connection  with  all  covered 
transactions  engaged  in  by  FACM  on 
behalf  of  the  Pooled  Fund,  or  (ii)  the 
Pooled  Fund  satisfies  the  requirements 
of  subparagraph  (d)(3)  of  this  section. 

(3)  A  Pooled  Fund  satisfies  the 
requirements  of  paragraph  (d)  of  this 
section  for  a  fiscal  year  of  the  Fund  if^ 

(A)  On  the  first  day  of  such  fiscal 
year,  and  immediately  following  each 
acquisition  of  an  interest  in  the  Pooled 
Fund  during  the  fiscal  year  by  any  Plan 
covering  employees  of  FACM.  the 
aggregate  fair  market  value  of  the 
interests  in  such  Fund  of  all  Plans 
covering  employees  of  FACM  does  not 
exceed  twenty  (20)  percent  of  the  fair 
market  value  of  the  total  assets  of  the 
Fund:  and 

(B)  The  aggregate  brokerage 
commissions  received  by  FACM.  in 
connection  with  covered  transactions 
engaged  in  by  FACM  on  behalf  of  all 
Pooled  Funds  in  which  a  Plan  covering 
employees  of  FACM  participates,  do  not 
exceed  five  (5)  percent  of  the  total 
brokerage  commissions  received  by 
FACM  from  all  sources  in  such  fiscal 
year. 

EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
for  transactions  described  herein 
occurring  on  or  after  the  date  this 
proposed  exemption  is  published  in  the 
Federal  Register. 

Summary  of  Fads  and  Fepresentations 

1.  The  applicant.  First  American 
Capital  Management  (FACM).  is  located 
in  Newport  Beach.  California.  FACM  is 
registered  as  an  investment  adviser  with 
the  U.S.  Securities  and  Exchange 
Commission  (SEC),  pursuant  to  the 
Investment  Advisers  Act  of  1940.  As  of 
December  31. 1998.  FACM  had 
approximately  SI. 36  billion  in  assets 
under  management  and  S581 .000  in 
stockholders'  equity. 

FACM  owns  forty-two  (42)  percent  of 
the  outstanding  equity  otf  acific 


American  Securities.  LLC  (PAS)."  PAS 
is  registered  with,  and  regulated  by.  the 
SEC  as  a  broker-dealer  pursuant  to  the 
requirements  of  the  Securities  Exchange 
Act  of  1934.  PAS  is  a  member  of  Uie 
National  Association  of  Securities 
Dealers  (NASD). 

All  references  herein  to  "FACM"  will 
include  "PAS"  and  any  other  broker- 
dealer  for  which  FACM  may  have  at 
least  a  40  percent  minority  ownership 
interest  and  which  is  subject  to 
regulations  similar  to  those  to  which 
PAS  is  subject. 

FACM  requests  an  individual 
exemption  to  permit: 

(i)  FACM  to  use  its  authority  to  cause 
an  employee  benefit  plan  (a  "Plan"")  to 
pay  a  fee  to  PAS.  or  another  affiliate  of 
F.\CM  (as  defined  herein),  for  effecting 
or  executing  securities  transactions  as 
agent  for  that  Plan;  or 

(ii)  FACM.  tiirough  PAS  or  another 
affiliate  of  FACM  (as  defined  herein),  to 
act  as  an  agent  in  an  agency  cross 
transaction  for  both  a  Plan  with  respect 
lo  which  FACM  is  a  fiduciarv'  and  one 
or  more  other  pariies  to  the  transaction: 
or 

(iii)  the  receipt  by  FACM.  through  its 
affiliates,  of  reasonable  compensation 
for  effecting  and  executing  an  agency 
cross  transaction  lo  which  a  Plan  is  a 
party  from  one  or  more  other  parties  to 
the  transaction. 

Each  transaction  described  above Vill 
meet  the  applicable  requirements  of 
Prohibited  "Transaction  Class  Exemption 
86-128  (PTCE  86-128.  51  FR  41686, 
November  18.  1986).  with  the  principal 
exception  that  the  agent  for  the  Plan 
effecting  or  executing  the  securities 
transactions  (including  any  agency  cross 
tran.sactions)  will  not  be  an  "affiliate""  of 
FACM  within  the  meaning  of  that  term 
as  it  is  used  in  Part  I  of  PTCE  86-128. 

For  purposes  of  this  proposed 
exemption.  Section  1(c)  herein  defines 
the  phrase  "affiliate  of  FACM"  to 
include  PAS  and  any  other  broker- 
dealer  with  respect  lo  which  FACM  has 
al  least  a  40  percent  minority  ownership 
interest  and  which  is  subject  to 
regulations  similar  to  those  to  which 
PAS  is  subject  (such  entities  referred  lo 
collectively  as  "FACM").  Thus,  this 
exemption  (if  granted)  would  apply  to 
securities  Uansactions  executed  by  PAS. 
as  a  broker-dealer  "affiliated"  with 
FACM.  the  investment  manager  for  a 
Plan  which  causes  the  execution  of  such 
transactions  lo  bo  made  by  PAS.  in 
situations  where  PTCE  86-128  would 
not  apply  because  that  exemption 
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requires  that  the  plan  fiduciary  have  a 
controlling  interest  in  the  broker-dealer 
executing  the  covered  transactions. 

2.  FACM  represents  that  the  use  by  a 
Plan  fiduciarv'  of  its  authority  lo  cause 
a  Plan  lo  pay  a  fee  to  an  affiliate  of  such 
fiduciary  as  an  agent  of  such  Plan  for 
effecting  or  executing  securities 
transactions,  and  an  affiliate  acting  as 
agent  in  agency  cross  transactions  for 
both  a  Plan  and  one  or  more  other 
parties  to  such  transactions  and 
receiving  reasonable  compensation  from 
one  or  more  other  such  parties,  are 
common  practices.  FACM  stales  thai 
such  arrangements  can  provide  Plans 
with  the  opportunih"  lo  decrease  the 
costs  of  engaging  in  securities 
transactions  and  pose  little  or  no  risk  to 
the  Plans.  For  example,  an  affiliate  of  a 
Plan  fiduciary  may  be  able  lo  better 
effect  or  execute  securities  transaction.s 
with  a  lower  commission  charged  to  the 
Plan  than  if  such  orders  were  placed 
with  another  brokerage  firm  Thus. 
FACM  represents  that  Plans  for  which  it 
acts  as  a  fiduciarv'  will  be  belter  able  to 
maximize  the  returns,  and  lower  the 
commission  costs,  on  their  portfolios  if 
the  requested  exemption  is  granted. 

3.  PTCE  86-128  provides  an 
exemption  for  a  Plan  fiduciary  to  cause 
a  Plan  to  pay  a  fee  lo  an  "'affiliate'"  of 
that  person  (as  defined  therein)  for 
effecting  or  executing  securities 
transactions  as  an  agent  to  the  Plan,  and 
to  act  as  an  agent  in  an  agency  cross 
transaction  for  both  a  Plan  and  one  or 
more  other  parties  to  the  transaction  and 
to  receive  a  fee  from  such  other  parties, 
if  certain  condition  are  met.  The 
applicant  stales  that  the  Department,  in 
granting  PTCE  86-128.  recognized  the 
benefits  to  Plans  of  permitting  Plan 
fiduciaries  to  obtain  certain  brokerage 
services  from  affiliates  of  such 
fiduciaries.  However.  PTCE  86-1 28 
defines  an  ""affiliate"  of  a  person  to 
include,  among  others,  any  person 
directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control 
with  such  person.  Therefore,  as  noted 
above,  the  applicant  represents  that  the 
securities  transactions  for  which  an 
individual  exemption  is  requested  may 
fall  outside  the  scope  of  relief  provided 
by  PTCE  86-128  because  FACM  holds 
only  a  minority  ownership  interest  in 
PAS  and  may  not  be  considered  an 
"affiliate""  within  the  meaning  of  the 
definition  contained  in  PTCE  86-128. 
However,  the  applicant  is  concerned 
that  FACM's  minority  ownership  of  PAS 
may  give  rise  lo  a  prohibited  transaction 
if  FACM  v»ere  lo  engage  in  any  of  the 
transactions  described  in  Section  II  of 
this  proposed  exemption. 

4.  FACM  jequesls  this  proposed 
exemption  to  permit  it  lo  engage  in  the 


70746 


Federal  Register /Vol.  64,  No.  242 /Friday,  December  17.  1999 /Notices 


Federal  Register/ Vol.  64.  No.  242/Friday.  December  17.  1999 / Notices 


70747 


transactions  described  herein,  each  of 
which  will  meet  the  applicable 
conditions  of  PTCE  86-128,  except  that 
PAS  would  be  an  entity  to  which  FACM 
holds  a  non-controlling,  minority 
ownership  interest.  In  this  regard, 
neither  FACM  nor  PAS  will  bo  a  trustee 
(other  than  a  nondiscretionary  trustee) 
or  an  administrator  of  the  Plan,  or  an 
employer  any  of  whose  employees  are 
covered  by  the  Plan,  except  in  a  case 
where  FACM  returns  or  credits  to  the 
Plan  all  profits  earned  by  FACM  in 
connection  with  the  securities 
transactions  associated  with  the  covered 
transaction. 

5  Except  in  certain  limited 
circum.stancBS,  all  covered  transactions 
will  be  performed  under  a  written 
authorization  executed  in  advance  by  a 
fiduciary  of  each  Plan  whose  assets  are 
involved  in  the  transaction,  which  Plan 
fiduciar}'  is  independent  of  FACM.  PAS. 
and  their  affiliates. 

If  FACM  engages  in  a  covered 
transaction  on  behalf  of  a  Pooled  Fund, 
the  arrangement  under  which  the 
covered  transaction  is  performed  will  be 
subject  to  the  prior  and  continuing 
authorization  of  a  plan  fiduciary,  with 
respect  to  each  Plan  whose  assets  are 
invested  in  the  Pooled  Fund,  who  is 
independent  of  FACM.  However,  the 
requirement  that  the  authorizing 
fiduciary  be  independent  of  FACM  shall 
not  apply  in  the  case  of  a  Plan  covering 
only  employees  of  FACM  (a  FACM 
Plan),  if  certain  requirements  are  met.  In 
this  regard.  F.^CM  must  be  an 
"investment  manager."  as  defined  in 
section  3(38)  of  the  Act,  for  the  FACM 
Plan,  and  must  either  (i)  Return  or  credit 
to  the  Pooled  Fund  all  profits  earned  by 
FACM  in  connection  with  all  covered 
transactions  engaged  in  by  FACM  on 
behalf  of  the  Pooled  Fund,  or  (ii)  satisfy 
certain  additional  requirements  with 
respect  to  the  Fund.  Such  additional 
requirements  state  that  a  Pooled  Fund 
with  assets  of  a  FACM  Plan  may  take 
advantage  of  the  relief  provided  herein 
for  covered  transactions  for  a  fiscal  year 
of  the  Fund  if: 

(A)  Cta  the  first  day  of  such  fiscal 
year,  and  immediately  following  each 
acquisition  of  an  interest  in  the  Pooled 
Fund  during  the  fiscal  year  by  any 
FACM  Plan,  the  aggregate  fair  market 
value  of  the  interests  in  such  Fund  of  all 
FAC^  Plans  does  not  exceed  twenty 
(20)  percent  of  the  fair  market  value  of 
the  total  assets  of  the  Fund;  and 

(B)  the  aggregate  brokerage 
commissions  received  by  FACM,  in 
connection  with  covered  transactions 
engaged  in  by  FACM  on  behalf  of  all 
Pooled  Funds  in  which  a  FACM  Plan 
participates,  do  not  exceed  five  (5) 
percent  of  the  total  brokderage 


commissions  received  by  FACM  fitim 
all  sources  in  such  fiscal  year. 

6.  With  respect  to  any  Pooled  Fimd. 
the  authorizing  Plan  fiduciary  will  bo 
furnished  with  any  reasonably  available 
information  that  FACM  believes  to  be 
necessary  to  determine  whether  an 
authorization  to  engage  in  the  covered 
transactions  should  be  given  or 
continued.  This  information  must  be 
furnished  not  less  than  30  days  prior  to 
implementation  of  the  arrangement,  or 
any  material  change  to  such 
arrangement.  Such  information  must 
include  (but  not  be  limited  to)  a 
description  of  FACMs  brokerage 
placement  practices,  and  any  reasonably 
available  information  regarding  the 
matter  upon  the  request  of  the 
authorizing  Plan  fiduciary  at  any  time. 

In  the  event  an  authorizing  Plan 
fiduciary  submits  a  notice  in  writing  to 
FACM  objecting  to  the  implementation 
of.  a  material  change  in.  or  continuation 
of.  the  arrangement,  the  Plan  on  whose 
behalf  the  objection  was  tendered  will 
be  given  the  opportunity  to  terminate  its 
investment  in  the  Pooled  Fund,  without 
penalty  to  the  Plan,  within  such  time  as 
may  be  necessary"  to  effect  the 
Nvithdrawal  in  an  orderly  manner  that  is 
equitable  to  all  withdrawing  Plans  and 
to  the  non-withdrawing  Plans.  In  the 
case  of  a  Plan  that  elects  to  withdraw, 
the  withdrawal  will  be  effected  prior  to 
the  implementation  of.  or  material 
change  in.  the  arrangement.  However, 
an  existing  arrangement  need  not  be 
discontinued  by  reason  of  a  Plan 
electing  to  withdraw. 

In  the  case  of  a  Plan  whose  assets  are 
proposed  to  be  invested  in  the  Pooled 
Fund  subsequent  to  the  implementation 
of  the  arrangement,  and  such  Plan  has 
not  previously  authorized  the 
arrangement,  the  Plan's  investment  in 
the  Pooled  Fund  will  be  subject  to  the 
prior  written  authorization  of  an 
authorizing  Plan  fiduciary  who  is 
independent  of  FACM  and  its  affiliates. 

7.  All  authorizations  for  covered 
transactions  will  be  terminable  at  will 
by  the  Plan,  without  penalty  to  the  Plan, 
upon  receipt  by  FACM  of  written  notice 
of  termination.  A  form  expressly 
providing  an  election  to  terminate  the 
authorization  (Termination  Form),  with 
instructions  on  the  use  of  the  form,  must 
be  supplied  to  the  authorizing  fiduciary 
no  less  than  annually.  The  instructions 
for  the  Termination  Form  must  include 
the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Plan,  without  penalty  to  the 
Plan,  upon  receipt  by  FACM  of  written 
notice  from  the  authorizing  fiduciary  or 
other  Plan  official  having  authority  to 
terminate  the  authorization;  and 


(2)  failure  to  return  the  form  will 
result  in  the  continued  authorization  of 
FACM  to  engage  in  the  covered 
transactions  on  behalf  of  the  Plan. 

Within  three  (3)  months  before  an 
authorization  is  made,  the  authorizing 
Plan  fiduciary  will  be  furnished  with 
any  reasonably  available  information 
that  FACM  believes  to  be  necessary  for 
the  authorizing  fiduciary  to  determine 
whether  the  authorization  should  be 
made,  including  (but  not  limited  to)  a 
copy  of  this  exemption  (if  granted),  the 
Termination  Form,  a  description  of 
FACM's  brokerage  placement  practices, 
and  any  other  reasonably  available 
information  regarding  the  matter  that 
the  authorizing  fiduciary  requests. 

In  addition,  FACM  will  furnish  the 
authorizing  fiduciary  with  either: 

(1)  A  confirmation  slip  for  each 
securities  transaction  underlying  a 
covered  transaction  within  ten  (10) 
business  days  of  the  securities 
transaction  containing  the  information 
described  in  Rule  10b-10(a)(l-7)  under 
the  Securities  Exchange  Act  of  1934.  17 
CFR  240.10b-10;  or 

(2)  At  least  once  every  three  (3) 
months,  and  not  later  than  45  days 
following  the  period  to  which  it  relates, 
a  report  disclosing: 

(A)  A  compilation  of  the  information 
that  would  be  provided  to  the  Plan 
during  the  three-month  period  covered 
by  the  report; 

(B)  The  total  of  all  securities 
transaction-related  charges  incurred  by 
the  Plan  during  such  period  in 
cotmection  with  such  covered 
transactions;  and 

(C)  The  amount  of  the  securities 
transaction-related  charges  retained  by 
FACM  and  the  amount  of  such  charges 
paid  to  other  persons  for  execution  or 
other  services. 

For  this  purposes,  the  words 
"incurred  by  the  Plan"  shall  be 
construed  to  mean  "incurred  by  the 
Pooled  Fund"  when  FACM  engages  in 
covered  transactions  on  behalf  of  a 
Pooled  Fund  in  which  the  Plan 
participates. 

8.  The  authorizing  Plan  fiduciary  will 
be  furnished  with  a  summary  of  the 
information  described  in  Paragraph  7 
above  at  least  once  per  year.  This 
summary  must  be  furnished  within  45 
days  after  the  end  of  the  period  to  which 
it  relates,  and  must  contain  the 
following: 

(1)  The  total  of  all  securities 
transaction-related  charges  incurred  by 
the  Plan  during  the  period  in 
connection  with  covered  securities 
transactions; 

(2)  The  amount  of  the  securities 
transaction-related  charges  retained  by 
FACM  and  the  amount  of  these  charges 


paid  to  other  persoru  for  execution  or 
other  services; 

(3)  A  description  of  FACM's  brokerage 
placement  practices,  if  such  practices 
have  materially  changed  during  the 
period  covered  bv  the  summary; 

(4)  (i)  A  portfolio  turnover  ratio, 
calculated  in  a  manner  which  is 
reasonably  designed  to  provide  the 
authorizing  fiduciary  with  the 
information  needed  to  assist  in 
discharging  its  duty  of  prudence.  These 
requirements  will  be  met  if  the 
"annualized  portfolio  turnover  ratio." 
calculated  in  the  maimer  described 
below,  is  contained  in  the  summary; 

(ii)  The  "annualized  portfolio 
turnover  ratio"  shall  be  calculated  as  a 
percentage  of  the  Plan  assets  consisting 
of  securities  or  cash  over  which  FACM 
had  discretionary  investment  authority, 
or  with  respect  to  which  FACM 
rendered,  or  had  any  responsibility  to 
render,  investment  advice  (the 
"portfolio")  at  any  time  or  times 
("management  period(s)")  during  the 
period  covered  by  the  report.  First,  the 
"portfolio  turnover  ratio"  (not 
annualized)  must  be  obtained  by 
dividing  (A)  the  lesser  of  the  aggregate 
dollar  amounts  of  purchases  or  sales  of 
portfolio  securities  during  the 
management  period(s)  by  (B)  the 
monthly  average  of  the  market  value  of 
the  portfolio  securities  during  all 
management  period(s).  Such  monthly 
average  will  be  calculated  by  totaling 
the  market  values  of  the  portfolio 
securities  as  of  the  begiiming  and  end  of 
each  management  period  and  as  of  the 
end  of  each  month  that  ends  within 
such  period(s),  and  dividing  the  sum  by 
the  number  of  valuation  dates  so  used. 
For  purposes  of  this  calculation,  all  debt 
securities  whose  maturities  at  the  time 
of  acquisition  were  one  year  or  less  will 
be  excluded  from  both  the  numerator 
and  the  denominator. 

The  "aimualized  portfolio  turnover 
ratio"  will  be  derived  by  multiplying 
the  "portfolio  turnover  ratio"  by  an 
annualizing  factor.  The  annualizing 
factor  will  be  obtained  by  dividing  (C) 
the  number  twelve  (12)  by  (D)  the 
aggregate  duration  of  the  management 
period(s)  expressed  in  months  (and 
fractions  thereoO- 

The  information  described  above  will 
not  be  required  in  any  case  where 
FACM  or  an  affiliate  has  not  exercised 
discretionar)'  authority  over  trading  in 
the  Plan's  account  during  the  period 
covered  by  the  report. 

For  piuposes  of  the  above  description 
of  information  to  be  included  in  any 
simunary  report,  the  words  "incurred  by 
the  Plan"  shall  be  construed  to  mean 
"incurred  by  the  Pooled  Fund"  when 
FACM  engages  in  covered  transactions 


on  behalf  of  a  Pooled  Fund  in  which  the 
Plan  participates. 

9.  It  the  covered  transaction  is  an 
agency  cross  transaction,  certain 
additional  conditions  must  also  be 
satisfied,  unless  the  person  effecting  or 
executing  the  transaction: 

(i)  Does  not  render  investment  advice 
to  any  Plan  for  a  fee  within  the  meaning 
of  section  3(21)(A)(ii)  of  the  Act  with 
respect  to  the  transaction; 

(li)  Is  not  otherwise  a  fiduciary  who 
has  investment  discretion  with  respect 
to  any  Plan  assets  involved  in  the 
ti^nsaction  (see  29  CFR  2510.3-21(d)); 
and 

(iii)  Does  not  have  the  authority  to 
engage,  retain  or  discharge  any  person 
who  is,  or  is  proposed  to  be.  a  fiduciary 
regarding  any  such  Plan  assets. 

These  additional  conditions  require 
that  the  information  submitted  to  an 
authorizing  Plan  fiduciary  include  a 
statement  to  the  effect  that,  with  respect 
to  any  agency  cross  transactions.  FACM 
will  have  a  potentially  conflicting 
division  of  loyalties  and  responsibilities 
regarding  the  parties  to  the  transactions. 
In  addition,  the  summary  information 
furnished  to  authorizing  Plan  fiduciaries 
at  least  once  per  year  must  include  a 
statement  identi^ing  the  total  number 
of  agency  cross  transactions  during  the 
period  covered  by  the  summarj'.  and  the 
total  amount  of  all  commissions  or  other 
remtmeration  received  or  to  be  received 
from  all  sources  by  PAS  in  coiuection 
with  those  transactions  during  the 
period. 

With  respect  to  any  agency  cross 
transaction,  FACM  may  have  the 
discretionary  authority-  to  act  on  behalf 
of,  and/or  provide  inveistment  advice  to. 
either  (A)  one  or  more  sellers  or  (B)  one 
or  more  buyers  with  respect  to  a  covered 
transaction,  but  not  both.-*  Any  agency 
cross  transaction  must  be  a  purchase  or 
sale  for  no  consideration  other  than  cash 
payment  against  prompt  deliver)-  of  a 
security  for  which  market  quotations  are 
readily  available.  The  agency  cross 


^'  Tlie  DepartiDent  notes  Ihal  no  relief  is  being 
provldod  m  this  proposed  exemption  for  ageocv 
crofis  transiictionji  tleyond  llial  aireudv  provided  in 
PTCE  (Hi-1 2Q.  under  the  conditions  required 
therein. 

The  Department  notes  funher  that  crass-trading 
transactions  could  result  in  violations  of  one  or 
more  provisions  of  Part  4  of  Title  I  of  the  Act. 
Settion  406(bH2)  pmvides  that  a  fiduciary'  mav  not 
act  in  any  transaction  io\-olvlng  a  plan  on  behalf  of 
a  party  (or  represent  a  party)  whose  interests  are 
adverse  to  the  interests  of  the  plan  or  the  interests 
of  its  participants  or  baneficiortes.  Wliere  an 
investment  manager  has  investment  discretion  with 
respect  to  both  sides  of  a  cross-trade  of  securitiiM 
and  at  least  one  side  is  an  employee  benefit  plan 
account,  the  Department  has  previously  taken  the 
position  that  a  violation  of  section  406(b)(2)  of  the 
Act  would  occur  (see  Heic/i  v.  Strong  Capital 
Managetnent  lite.  No.  96-0-0669.  USEC  E.D.  Wis. 
(lunefi.  1996) 


transaction  must  be  executed  or  effected 
at  a  price  that  is  at  or  twtween  the 
independent  bid  and  independent  ask 
prices  for  the  security  prevailing  at  the 
time  of  the  transaction. 

10.  In  summary,  the  applicant 
represents  that  the  proposed 
tran.sactions  will  meet  the  .statutory 
criteria  of  section  408(a)  of  the  Act 
because,  among  other  things: 

(a)  The  Plans  will  be  able  to  maximize 
their  returns  from  engaging  in  securities 
transactions  by  improving  the  execution 
of  such  transactions,  and  paying  lower 
brokerage  commissions,  by  using 
broker-dealers  affiliated  with  FACM.  the 
Plans'  investment  manager;  and 

(b)  The  Plans  will  engage  in  the 
covered  transactions  under  terms  and 
conditions  which  are  virtually  identical 
to  those  required  for  transactions 
covered  by  PTCE  86-128. 

FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F  William,s  of  the  Department, 
telephone  (2021  21»-8194.  (This  is  not 
a  toll-frtje  number) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary'  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciar>'  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  lie 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Ci>de. 
the  Department  must  find  thai  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and     . 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules 
Fiulherroore.  the  fact  that  a  transaction 
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is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
acciiralely  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  al  Washington.  DC.  this  14th  day  of 
December.  1999. 
Wan  Stnsfeld, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor 
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DEPARTMENT  OF  LABOR 

Pwislon  and  Welfare  BenefKs 
Administration 

[Prohibited  Transaction  Exemption  99-47; 
Exemption  Application  No.  0-10688.  at  •!.] 

Grant  of  Individual  Exemptions; 
Bankers  Trust  Co.,  (ETC),  at  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department!  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Sectirity  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code) 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exeiyption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 


interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a]  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836, 
32847,  August  10,  19901  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Bankers  Trust  Company  (BTC)  Located 
in  New  York,  New  Vork 

(Protlibiled  Transaction  Exemption  99-47; 
Exemption  Application  Nos.  D-10668 
through  D-10691) 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  execution  by  certain  employee 
benefit  plans  (the  Plans)  investing  in 
Transwestem  Office  Partners  n,  L.P.  (the 
LP)  of  a  partner  agreement  and  estoppel 
(the  Estoppel)  under  which  the  Plans 
agree  to  honor  capital  calls  made  to  the 
Plans  by  BTC  as  the  representative  of 
certain  lenders  (the  Lenders)  that  will 
fund  a  soKalled  "cxedit  facility" 
providing  credit  to  the  LP  in  connection 
with  the  Plans"  capital  commitments  to 
the  LP  where  the  LP  has  granted  to  BTC 
security  interests  in  the  capital 
commitments,  and  where  the  Lenders 
are  parties  in  interest  with  respect  to  the 
Plans:  provided  that  (a)  the  grants  and 
agreements  are  on  terms  no  less 
favorable  to  the  Plans  than  those  which 
the  Plans  could  obtain  in  arm's-length 
transactions  with  unrelated  parties;  (b) 


the  decisions  on  behalf  of  each  Plan  to 
invest  in  the  LP  and  to  execute  such 
grants  and  agreements  in  favor  of  BTC 
are  made  by  a  fiduciary  which  is  not 
included  among,  and  is  independent  of 
and  unaffiliated  with,  the  Lenders  and 
BTC;  (c)  with  respect  to  Plans  that  have 
invested  or  may  invest  in  the  LP  in  the 
future,  such  Plans  have  or  will  have 
assets  of  not  less  than  $100  million  and 
not  more  than  5%  of  the  assets  of  any 
such  Plan  are  or  will  be  invested  in  the 
LP.  For  purposes  of  this  condition  (c), 
in  the  case  of  multiple  plans  maintained 
by  a  single  employer  or  single 
controlled  group  of  employers,  the 
assets  of  which  are  invested  on  a 
commingled  basis,  (e.g.,  through  a 
master  trust),  this  $100  million 
threshold  will  be  applied  to  the 
aggregate  assets  of  all  such  plans;  and  d) 
the  general  partner  of  the  LP  must  be 
independent  of  BTC.  the  Lenders  and 
the  Plans. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  September  24, 1999  at  64 
FR  51794. 

WRTrTEN  comments:  The  Department 
received  one  written  comment,  which 
was  submitted  by  the  applicant  to 
correct  a  typographical  error  that 
appeared  in  the  Notice.  The  applicant 
notes  that  the  first  sentence  of  paragraph 
6  of  the  Summary  of  Facts  and 
Representations  (the  Summary)  should 
read  as  follows:  "BTC  will  become  agent 
for  a  group  of  Lenders  providing  a  JJ7 
million  revolving  Credit  Facility  to  the 
LP."  (emphasis  added]  The  Department 
notes  this  correction  to  the  information 
contained  in  the  Summary. 

No  other  comments  were  received 
from  interested  persons.  Accordingly, 
the  Department  has  determined  to  grant 
the  exemption  as  proposed. 
FOfl  njRTHER  information  CONTACT:  Gary 
H.  Lefltowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

information  Systems  Development,  Inc. 
Employees  Profit  Sharing  Plan  (the 
Plan)  Located  in  Cincinnati,  Ohio 

(Prohibited  Transaction  Exemption  99-48; 
Exemption  Application  No.  O-10787I 

£!xempCion 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  497S(c)(l)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  by 
the  Plan  of  certain  illiquid  limited 
partnership  interests  (collectively:  the 


taterests)  to  CONVERCyS  Information 
Management  Group  Inc.  (the  Company), 
the  sponsor  of  the  Plan  and  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

(1)  The  sale  is  a  one-time  transaction 
for  cash: 

(2)  The  Plan  receives  an  amount  equal 
to  the  greater  of:  (a)  The  Plan's  cost  for 
the  Interests,  less  all  cash  distributions 
received  as  a  result  of  owning  the 
Interests  (I.e.,  the  adjusted  cost),  (b)  the 
fair  market  value  of  the  Interests  on  the 
date  of  the  sale,  as  established  by  a 
qualified  independent  appraiser,  or  (c) 
the  estimated  value  of  the  Interests,  as 
determined  by  the  general  partner  of 
each  partnership  and  reported  on  the 
most  recent  account  statements 
available  at  the  time  of  the  sale; 

(3)  The  Plan  pays  no  commissions  or 
any  other  expenses  relating  to  the  sale; 
and 

(4)  The  Plan  suffers  no  loss,  as  a  result 
of  its  acquisition  and  holding  of  the 
Interests,  taking  into  account  all  cash 
distributions  received  by  the  Plan  as  a 
result  of  owning  the  Interests. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  22,  1999  at  64  FR  57151. 

Tax  Consequences  of  Transaction 
The  Department  of  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  an  affiliate 
thereof)  results  in  the  plan  either  paying 
less  or  receiving  more  than  fair  market 
value,  such  excess  may  be  considered  a 
contribution  by  the  sponsoring 
employer  to  the  plan,  and  therefore 
must  be  examined  under  the  applicable 
provisions  of  the  Internal  Revenue 
Code,  including  sections  401(a)(4),  404 
and  415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  bet  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 


duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C.,  this  14Ih  day 
of  December.  1999. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinatioiu, 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

[FR  Doc.  99-32754  Filed  12-16-99;  8:45  am) 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

agency:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the 
price  regulation,  including  the  reports 
and  recommendations  of  the 
Commission's  standing  Committees. 
The  Commission  will  also  continue  its 
deliberative  meeting,  which  was 
convened  at  the  December  1, 1999 
Commission  meeting,  to  consider 


whether  to  implement  an  assessment/ 
refund  supply  management  program. 
DATES:  The  meeting  is  scheduled  for 
10:00  am  on  Wednesday.  January  5, 
2000. 

AOOflESSES:  The  meeting  will  be  held  at 
The  Centennial  Irm.  Armenia  White 
Room.  96  Pleasant  Sti«et.  Concord.  New 
Hampshire  (1-93  Exit  14). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M  Becker,  Executive  Director. 
Northeast  Dair>'  Compact  Commission. 
34  Barre  Street.  Suite  2.  MontpeUer.  \1 
05602.  Telephone  (802)  229-1941. 

Authority:  7  U.S.C.  7256. 

Dated:  December  13. 1999. 
Kenneth  M.  Becker, 
Executive  Director. 

IFR  Doc  99-32744  Filed  12-16-99:  8:45  ami 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Potential  Yucca  Mountain.  Nevada, 
Repository;  Board  Meeting 

Board  meeting:  January  25-26,  2000 
Las  Vegas.  Nevada:  Discussion  of  the 
sources  and  types  of  uncertainty' 
associated  with  a  performance 
assessment  of  a  potential  Yucca 
Mountain  repository;  update  on 
scientific  studies  undertaken  at  the 
Yucca  Mountain  site;  and  status  report 
on  the  DOE'S  development  of  a  safety 
strategy  for  a  potential  Yucca  Mountain 
repository. 

Pursuant  to  its  authority  under 
section  5051  of  Public  I^w  100-203. 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  on  Tuesday.  January  25.  and 
Wednesday.  January  26.  2000.  the 
Nuclear  Waste  Technical  Review  Board 
(Board)  will  meet  in  Las  Vegas,  Nevada, 
to  discuss  the  sources  and  types  of 
technical  and  scientific  uncertainty 
associated  with  an  assessment  of  the 
performance  of  a  potential  Yucca 
Mountain  repository  and  the  U.S. 
Department  of  Energy's  (DOE)  propcsed 
safety  strategy-  for  such  a  repository'.  The 
Board  also  will  be  briefed  by  the  DOE 
on  the  status  of  scientific  and  technical 
studies  being  conducted  in  connection 
with  the  characterization  of  the  Yucca 
Mountain  site  The  DOE  is  evaluating 
the  Yucca  Mountain  site,  located  about 
1(X)  miles  northwest  of  Las  Vegas,  to 
determine  is  suitability  as  the  location 
of  a  repository  for  the  permanent 
disposal  of  spent  nuclear  fuel  and  high- 
level  radioactive  waste. 

The  meeting  will  be  held  at  the  Alexis 
Park  Hotel.  375  East  Harmon  Avenue. 
Las  Vegas.  Nevada  89109.  The 
telephone  numbers  for  the  Alexis  Park 
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are  (702)  796-3300  and  (800)  453-8000. 
The  meeting  sessions  will  begin  at  8:30 
a.m.  on  both  days. 

On  the  morning  of  January  25,  the 
DOE  will  update  the  Board  on  events 
that  have  taken  place  recently  within 
the  civilian  radioactive  waste 
management  program  and  the  Yucca 
Mountain  project.  The  meeting  then  will 
turn  to  the  topic  of  "addressing 
uncertainty."  with  presentations  on  the 
role  of  uncertainty  in  complex  analyses, 
decision-making  under  uncertainty, 
addressing  uncertainty  in  licensing  a 
Yucca  Mountain  repository,  and  how 
uncertainty  will  be  addressed  and 
communicated  in  a  decision  about 
whether  to  recommend  Yucca  Mountain 
for  development  as  a  repository. 
Presentations  on  these  topics  will  be 
made  throughout  the  day  and  will  be 
followed  by  a  panel  discussion  of  the 
presentation  topics. 

The  morning  session  on  Wednesday. 
January  26.  will  focus  on  the  DOE's 
safety  strategy  for  a  possible  Yucca 
Mountain  repository,  including  a 
discussion  of  the  "principal  factors" 
that  have  been  identified  by  the  DOE  as 
being  the  most  important  to  repository 
performance.  Two  of  the  factors, 
seepage  and  drip  shield  design,  will  be 
looked  at  in  some  detail  in  an  effort  to 
understand  the  process  for  identifying 
and  establishing  priorities  for  the 
various  factors.  Later  in  the  morning 
and  throughout  the  rest  of  the  day,  the 
DOE  will  update  the  Board  on  the  status 
of  scientific  studies  being  conducted  in 
connection  with  the  characterization  of 
the  Yucca  Mountain  site,  including 
chlorine-36  studies,  fluid  inclusion 
work,  the  studies  at  Busted  Butte. 

The  two-day  meeting  will  be  open  to 
the  public.  Time  for  public  comment 
will  be  set  aside  on  both  days.  Those 
wanting  to  speak  are  encourage  to  sign 
the  "Public  Comment  Register"  at  the 
check-in  table.  Depending  on  the 
number  of  requests,  a  time  limit  may  be 
set  on  oral  statements:  written 
comments  may  be  submitted  for 
inclusion  in  the  record  of  the  meeting. 
Interested  parties  also  may  submit 
written  questions  to  the  Board.  As  time 
permits,  written  questions  will  be 
answered  during  the  sessions. 

A  detailed  agenda  will  be  available 
approximately  one  week  before  the 
meeting.  Copies  of  the  agenda  can  be 
requested  by  telephone  or  obtained  from 
the  Board's  Wob  site  at  www.nwrb.gov. 
Transcripts  of  the  meeting  will  be 
available  on  the  Board's  Web  site  via  e- 
mail,  on  computer  disk,  and  on  a 
library-loan  hjasis  in  paper  format  from 
Davonya  Barnes  of  the  Board  staff, 
beginning  on  February  21,  20OO.  For 
further  information  on  the  meeting. 


contact  Karyn  Severson.  External 
A^irs,  ^4WTRB.  at  2300  Clarendon 
Boulevard,  Suite  1300,  Arlington, 
Virginia  22201-3367;  (tel)  703-235- 
4473:  (fax)  703-235-4495;  (e-mail) 
info@nwtrb.gov. 

A  block  01  rooms  has  been  reserved  at 
the  Alexis  Park  Hotel.  Individuals 
wanting  to  reserve  one  of  those  rooms 
must  do  so  by  January  3,  2000.  To 
receive  the  preferred  rate,  please  state 
that  you  are  attending  the  Nuclear 
Waste  Technical  Review  Board  meeting. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  Its  purpose  is  to  evaluate  the 
technical  and  scientific  validity  of 
activities  undertaken  by  the  Secretary  of 
Energy  related  to  managing  the  disposal 
of  the  nation's  spent  nuclear  fuel  and 
high-level  radioactive  waste.  In  the 
same  legislation.  Congress  directed  the 
DOE  to  characterize  a  site  at  Yucca 
Mountain,  Nevada,  to  determine  its 
suitability  as  the  location  of  a  potential 
repository  for  the  permanent  disposal  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste. 

Dated:  December  13.  1999. 
WlUiam  D,  Bamuti, 

Executive  Director.  Nuclear  Waste  Technical 
Review  Board. 

IFR  Doc.  9»-32688  Filed  12-16-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collactioii;  Comment  Raquest 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
NW,  Washington,  DC  20549. 

Extension: 
Rule  17a-7,  SEC  File  No.  270-238. 0MB 

Control  No.  3235-0214 
Rule  17a-«.  SEC  File  No.  270-22S,  OMB 

Control  No.  3235-0235 
Rule  17e-l,  SEC  File  No.  270-224,  OMB 

Control  No.  3235-0217 
Rule  19a-1,  SEC  File  No.  270-240,  OMB 

Control  No.  3235-0216 
Rule  318-1,  SEC  File  No.  270-173,  OMB 

ConUT)!  No.  3235-0178 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission  (the 
"Commission  ")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  ( "OMB")  for 
extension  and  approval. 


Rule  17a-7  (17  CFR  270.17a-7)  under 
the  Investment  Company  Act  of  1940 
(the  "Act")  is  entitled  "Exemption  of 
certain  purchase  or  sale  transactions 
between  an  investment  company  and 
certain  affiliated  persons  thereof."  It 
provides  an  exemption  from  section 
1 7(a)  of  the  Act  for  purchases  and  sales 
of  securities  between  registered 
investment  companies  that  are 
considered  affiliates  because  of  a 
common  adviser,  director,  or  officer. 
Rule  17a-7  requires  investment 
companies  to  keep  various  records  in 
connection  with  purchase  or  sale 
transactions  affected  by  the  rule.  The 
rule  requires  the  board  of  directors  of  an 
investment  company  to  establish 
procedures  reasonably  designed  to 
ensure  that  all  conditions  of  the  rule 
have  been  satisfied,  and  requires  the 
investment  company  to  maintain  and 
preserve  permanently  a  written  copy  of 
those  procedures.  If  an  investment 
company  enters  into  a  purchase  or  sale 
transaction  with  an  affiliated  person,  the 
rule  requires  the  investment  company  to 
maintain  written  records  of  the 
transaction  for  a  period  of  not  less  than 
six  years  from  the  end  of  the  fiscal  year 
in  which  the  transaction  occurred.'  In 
addition,  under  the  rule,  the  board  is 
required  to  determine,  at  least  on  a 
quarterly  basis,  that  all  affiliated 
transactions  made  during  the  preceding 
quarter  were  made  in  compliance  with 
these  established  procedures.  The 
Commission's  examination  staff  uses 
these  records  to  evaluate  transactions 
between  affiliated  investment 
companies  for  compliance  with  the  rule. 

The  Commission  estimates  that 
approximately  750  investment 
companies  enter  into  transactions 
affected  by  rule  17a-7  each  year.^  The 
average  annual  burden  for  rule  17a-7  is 
estimated  to  be  approximately  two 
burden  hours  per  respondents,^  for  an 
armual  total  of  1,500  burden  hours  for 
all  respondents.  The  collection  of 
itiformaUon  required  by  rule  1 7a-7  is 
necessary  to  obtain  the  benefits  of  the 


*  The  written  records  are  requilvd  to  set  forth  ■ 
dMcrlptlon  of  tile  security  purchased  or  sold,  the 
identity  of  the  persoD  on  the  other  side  of  the 
IrmtuactioQ.  and  the  ioformation  or  malerials  upon 
whirii  the  board  of  duec-tors'  detenniuatioo  that  the 
traDsaction  was  in  compliance  with  the  procedures. 

-  Based  on  the  experience  of  the  Commission's 
esaniinalioD  and  inspections  staff,  the  Commission 
9tafr  e^i mates  thai  most  investment  companies 
I3.0OO  of  the  estimated  'J.5(iO  tegistered  investment 
companies)  have  adopted  pnH:edures  for 
compliance  with  rule  17a-7.  Of  these  3.0(X) 
investment  companies,  the  Commission  staff 
assumes  that  each  year  approximately  25%  (7S0) 
enter  into  transections  affected  by  nUa  17e-7. 

'  This  estimate  is  based  on  convctsalions  with 
attorneys  familiar  with  the  information  collection 
requirements  of  rule  17a-7 


rule.  Responses  will  not  be  kept 
confidential. 

Rule  17a-8  (17  CFR  270.17a-«)  under 
the  Act  is  entitled  "Mergers  of  certain 
affiliated  investment  companies."  Rule 
1 7a-8  exempts  certain  mergers  and 
similar  business  combinations 
("mergers")  of  affiliated  registered 
investment  companies  (""funds")  from 
.section  17(a)  5  prohibitions  on 
purchases  and  sales  between  a  fund  and 
its  affiliates.  The  rule  requires  fiind 
directors  to  consider  certain  issues  and 
to  record  their  findings  in  board 
minutes.  The  average  annual  burden  of 
meeting  the  requirements  of  rule  1 7a-8 
is  estimated  to  be  1.5  hours  for  each 
fimd.  The  Commission  staff  estimates 
that  approximately  80  funds  rely  each 
year  on  the  rule.  The  estimated  total 
average  annual  burden  for  all 
respondents  therefore  is  120  hours. 

Rulel7e-1  (17  CFR  270.17e-l)  under 
the  Act  is  entiUed  "'Brokerage 
Transactions  on  a  Sectuities  Exchange." 
The  rule  governs  the  remuneration  that 
a  broker  affiliated  with  an  investment 
company  may  receive  in  connection 
with  securities  transactions  by  the 
investment  company.  The  rule  requires 
an  investment  company's  board  of 
directors  to  establish,  and  review  as 
necessary,  procedures  reasonably 
designed  to  provide  that  the 
remuneration  to  an  affiliated  broker  is  a 
fair  amount  compared  to  that  received 
by  other  brokers  in  connection  with 
transactions  in  similar  securities  during 
a  comparable  period  of  time.  Each 
quarter,  the  board  must  determine  that 
all  transactions  with  affiliated  brokers 
during  the  preceding  quarter  complied 
with  Uie  procedures  established  imder 
the  rule.  Rule  1 7e-l  also  requires  the 
investment  company  to:  (i)  Maintain 
permanently  a  written  copy  of  the 
procedures  adopted  by  the  board  for 
complying  with  the  requirements  of  the 
rule:  and  (ii)  maintain  for  a  period  of  six 
years  a  written  record  of  each 
transaction  subject  to  the  rule  setting 
forth:  the  amotmt  and  source  of  the 
commission,  fee  or  other  remuneration 
received;  the  identity  of  the  broker;  the 
terms  of  the  transaction;  and  the 
materials  used  to  determine  that  the 
transactions  were  effected  in 
compliance  with  the  prtx;edures 
adopted  by  the  board.  The 
Commission's  examination  staff  uses 
these  records  to  evaluate  transactions 
between  investment  companies  and 
their  affiliated  brokers  for  compliance 
with  the  rule. 

The  Commission  staff  estimates  that 
approximately  1.850  investment 
companies  may  rely  on  rule  17e-l  each 


year.*  The  total  average  annual  burden 
for  rule  17e-l  per  respondent  is 
estimated  to  be  approximately  10 
burden  hours,=  for  an  armual  total  of 
approximately  18,500  burden  hours  for 
all  respondents. 

Section  19(a)  (15  U.S.C.  80a-19(a))  of 
the  Act  makes  it  imlawful  for  any 
registered  investment  company  to  pay 
any  dividend  or  similar  distribution 
from  any  source  other  than  the 
company's  net  income,  imless  the 
payment  is  accompanied  by  a  written 
statement  to  the  company's 
shareholders  which  adequately 
discloses  the  sources  of  the  payment. 
Section  19(a)  authorizes  the 
Commission  to  prescribe  the  form  of  the 
statement  by  rule. 

Rule  19a-l  (17  CFR  270.19a-l)  under 
the  Act  is  entitled  "Written  Statement  to 
Accompany  Dividend  Payments  by 
Management  Companies."  Rule  19a-l 
sets  forth  specific  requirements  for  the 
information  that  must  be  included  in 
statements  made  under  section  19(a)  by 
registered  investment  companies.  The 
rule  requires  that  the  statement  indicate 
what  portions  of  the  payment  are  made 
from  net  income,  net  profits  and  paid- 
in  capital."  When  any  part  of  the 
payment  is  made  bom  net  profits,  the 
rule  requires  that  the  statement  disclose 
certain  other  information  relating  to  the 
appreciation  or  depreciation  of  portfolio 
securities.  If  an  estimated  portion  is 
subsequently  determined  to  be 
significantly  inaccurate,  a  correction 
must  be  made  on  a  statement  made 
under  section  19(a)  or  in  the  first  report 
to  shareholders  following  the  discovery 
of  the  inaccuracy.  The  proposed  of  rule 
19a-l  is  to  afford  fund  shareholders 
adequate  disclosure  of  the  sotirces  from 
which  dividend  payments  are  made. 

The  Commission  staff  estimates  that 
approximately  6,700  portfolios  of 
management  companies  may  be  subject 


*  Item  14  of  Form  MrSAR  requires  investment 
companies  lo  list  any  affiliated  brokers  or  dealers. 
Based  on  the  Form  N-SARs  filed  for  the  six-month 
period  ended  August  31.  199H.  il  is  estimated  thai 
approximately  1.850  investment  companies  have 
afniialed  broker  dealers,  and  may  be  subied  lo  rule 
1 7e-l  each  year. 

''  This  estimate  is  based  on  conversions  with 
attorneys  familiar  with  the  informelion  collection 
requirements  of  rule  17e-l. 

«Rule  tfta-1  requires,  amunif  other  things,  thai 
every  written  statement  made  under  section  1 9  of 
the  .\ct  by  or  on  behalf  of  a  mBnagemeni  componv 
dearly  indicate  what  portion  of  the  payment  per 
shaXL'  is  made  from  the  following  sources:  net 
income  for  the  currenl  or  preceding  fiscal  year,  or 
accumulated  undistributed  net  income,  or  both,  not 
including  in  either  ceje  profttR  or  losses  from  the 
sale  of  securities  or  other  properties;  accumulated 
undistributed  not  profits  from  the  sale  of  securities 
or  other  properties:  and  paid-iB  furplut  or  other 
capital  sourcu 


to  rule  19a-l  each  year.'  The  total 
average  annual  burden  for  rule  19b-i 
per  portfolio  is  estimated  to  be 
approximately  30  minutes."  The  total 
annual  burden  for  all  portfolios  is 
therefore  estimated  lo  be  approximately 
3.350  burden  hours.  Compliance  with 
the  collection  of  information  required 
by  rule  19a-l  is  mandatory  for 
management  companies  that  make 
statements  to  shareholders  pursuant  to 
section  19(a)  of  the  Act.  Responses  will 
not  be  kept  confidential. 

Rule  31a-l  (17  CFR  270.31a-l)  under 
the  Act  is  entitled  "Records  to  be 
maintained  by  registered  investment 
companies,  certain  majority-owned 
subsidiaries  thereof,  and  other  persons 
having  transactions  with  registered 
investment  companies."  Rule  318-1 
requires  registered  investment 
companies  ("funds"),  and  every 
imdervirriter,  broker,  dealer,  or 
investment  adviser  that  is  a  majority- 
owned  subsidiary  of  a  fund,  to  maintain 
and  keep  current  accounts,  books,  and 
other  documents  which  constitute  the 
record  forming  the  basis  for  financial 
statements  required  to  be  Bled  pursuant 
to  sectSion  30  of  the  Act  (IS  U.S.C  80a- 
29)  and  of  the  auditor's  certificates 
relating  thereto.  The  rule  lists  specific 
records  to  be  maintained  by  funds.  The 
rule  also  requires  certain  underwriterv, 
brokers,  dealers,  depositors,  and 
investment  advisers  to  maintain  the 
records  that  they  are  rtjquired  to 
maintain  under  federal  securities  laws. 

There  are  approximately  4,295 
investment  companies  registered  with 
the  Commission,  all  of  which  are 
required  to  comply  with  rule  31a-l.  For 
purposes  of  determining  the  burden 
imposed  by  rule  31a-l.  the  Commission 
staff  estimates  that  each  registered 
investment  company  is  divided  into 
approximately  four  series,  on  average, 
and  that  each  series  is  required  to 
comply  with  recordkeeping 
requirements  of  rule  3la-l.  Based  on 
conversations  with  fund  representatives, 
it  is  estimated  that  rule  31a-l  imposes 
an  average  burden  of  approximately 
1,200  hours  annually  per  series  for  a 


^The  Commission  stafl  estimates  that  Own  an 
approximately  3,000  registered  investment 
compenles  that  are  "management  companies"  as 
defined  by  the  Act.  and  each  may  have  one  or  inoii* 
separate  portfolios  that  report  dividends  to 
shareholders.  The  Commission's  records  indicate 
that  those  3.(XX}  management  companies  have 
approxlmaicly  6,700  portfolios  that  report  paying 
dividends,  and  so  may  bo  sub|ect  to  rule  198-1- 

■  According  lo  res[tondeots.  no  more  than 
approximately  IS  minutes  is  needed  to  make  the 
determinations  required  by  the  rule  and  include  the 
required  irdormalion  in  the  shareholders'  dividend 
statenwots.  The  Commission  staff  estimates  that,  on 
average,  each  poitfolio  moils  two  notices  per  year 
to  meet  the  requirements  of  the  rule,  far  an  average 
total  annual  burden  of  approximately  30  minutes. 
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total  of  4,800  annual  hours  per 
investment  company.  The  estimated 
total  annual  burden  for  all  4,295 
investment  companies  subject  to  the 
rule  therefore  is  approximately 
20.616.000  hours.  Based  on 
conversations  with  fund  representatives, 
however,  the  Commission  staff 
estimates  that  even  absent  the 
requirements  of  rule  31a-l,  most  of  the 
records  created  pursuant  to  the  rule  are 
the  type  that  generally  would  be  created 
as  a  matter  of  normal  business  custom 
and  to  prepare  tinancial  statements. 

The  estimates  of  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Written  comments  are  invited  on:  (a) 
Whether  the  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility,  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collections  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burdens  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell.  Associate 
Executive  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.  Washington.  DC  20549. 

Dated:  Decemtier  9.  1999. 
Margaret  H.  NicFarland, 
Deputy  Secretary. 

IFR  Doc.  99-32711  Filed  12-16-99: 8:45  ami 
mjMaaxx  wio-oi-m 


Information  Services  Washington.  OC 
20549. 

Extension: 
Rule  15c2-a,  SEC  File  No.  270-421.  OMB 
Control  No.  3235-0481 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

•  Rule  15c2-8  Deliveiy  of  Prospectus 

Rule  15c2-8  requires  broker-dealers  to 
delivery  preliminary  or  final 
prospectuses  to  specified  persons  in 
association  with  securities  offerings. 
This  requirement  ensures  that 
information  concerning  issuers  flows  to 
purchasers  of  the  issuers'  securities  in  a 
timely  fashion.  There  are  approximately 
B.500  broker-dealer,  any  of  which 
potentially  may  participate  in  an 
offering  subject  to  Rule  1 5c2-8.  The 
Commission  estimates  that  Rule  15c2-8 
creates  approximately  50.000  burden 
hours  with  respect  to  650  initial  public 
offerings  and  1,750  other  offerings. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102. 
New  Executive  Office  Building, 
Washington,  DC  20503:  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission. 
450th  Street.  NW,  Washington.  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  December  7.  1999. 
Mugaret  H.  McFarlaod. 
Deputy  Secretary. 

[FR  Doc.  99-32709  Filed  12-16-99;  8:45  ami 
■LLMO  CODE  aeio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comnwnt  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission  Office  of  Filings  and 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submlsaion  for  OMB  Review; 
Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 


Rule  gb-1,  SEC  File  No.  27a-(29,  OMB 

Ciintrol  No.  3235-0480 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use.  3501  {et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  9b-l  sets  forth  the  categories  of 
information  required  to  be  disclosed  in 
an  options  disclosure  document 
("ODD")  and  requires  the  options 
markets  to  file  an  ODD  with  the 
(Commission  60  days  prior  to  the  date  it 
is  distributed  to  investors.  In  addition. 
Rule  9b-l  provides  that  the  ODD  must 
be  amended  if  the  information  in  the 
document  becomes  materially 
inaccurate  or  incomplete  and  that 
amendments  must  be  filed  with  the 
Commission  30  days  prior  to  the 
distribution  to  customers.  Finally,  Rule 
9b-1  requires  a  broker-dealer  to  furnish 
to  each  customer  an  ODD  and  any 
amendments,  prior  to  accepting  an  order 
to  purchase  or  sell  an  option  on  behalf 
of  that  customer. 

There  are  4  options  markets  that  must 
comply  with  Rule  9b-1.  These  4 
respondents  work  together  to  prepare  a 
single  ODD  covering  options  traded  on 
each  market,  as  well  as  amendments  to 
the  ODD.  These  respondents  file  no 
more  than  one  amendment  per  year, 
which  requires  approximately  8  hours 
per  year  for  each  respondent.  Thus,  the 
total  compliance  burden  for  options 
markets  per  year  is  32  hours.  'The 
approximate  cost  per  hour  is  S100, 
resulting  in  a  total  cost  of  compliance 
for  these  respondents  of  S3,200  per  year 
(32  hours  8  SlOO). 

In  addition,  approximately  2.000 
broker-dealers  must  comply  with  Rule 
9b-1.  Each  of  these  respondents  will 
process  an  average  of  three  new 
customers  for  options  each  week  and. 
therefore,  will  have  to  furnish 
approximately  156  ODDs  per  year.  The 
postal  mailing  or  electronic  delivery  of 
the  ODD  takes  respondents  no  more 
than  30  seconds  to  complete  for  an 
annual  compliance  burden  for  each  of 
these  respondents  of  78  minutes,  or  1.3 
hours.  Thus,  the  total  compliance 
burden  per  year  is  2,600  hours  (2,000 
broker-dealers  x  1.3  hours).  The 
approximate  cost  per  hour  to  these 
respondents  is  $10  per  hour,  resulting  in 
a  total  cost  of  compliance  for  these 
respondents  of  $26,000  per  year  (2,600 
hours  a  $10). 

The  total  compliance  burden  for  all 
respondents  under  this  rule  (both 
options  markets  and  broker-dealers)  is 
2632  hours  per  year  (32+2.600).  and 


total  compliance  costs  of  $29,200 
(S3,200+$26,000). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10102. 
New  Executive  Office  Building. 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director. 
Office  of  Infonnation  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  IX; 
20549.  Comments  must  be  submitted  to 
OMB  uilhin  30  days  of  this  notice. 

Dated:  December  9.  1999. 
Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  99-32710  Filed  12-16-99:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42219;  RIe  No.  SR-NASD- 
98-261 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  8  to  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  to  Institute,  on  a  Pilot 
Basis,  New  Primary  Nasdaq  Market 
Maker  Standards  for  Nasdaq  National 
Market  Securities 

Dated:  December  9.  1999. 

On  December  6, 1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiary,  the  Nasdaq 
Stock  Market,  Inc,  ("Nasdaq"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ( "Act  ")  ■  and  Rule  19b-l 
thereunder,-  a  proposed  rule  change  to: 
(1)  Continue  to  suspend  the  current 
PMM  standards  until  September  30, 
2000:  and  (2)  extend  the  NASD's  Short 
Sale  Rule  pilot  until  September  30,  2000 
("Amendment  No.  8").'  Amendment 


'  15  U.S.G  78s(b)(l). 

M7CTR240.19t>-4. 

'  See  letter  from  Roberl  E.  Aber.  Senior  Vice 
President  and  Cenetal  Counsel.  Nasdaq,  to  Ricliard 
Stnuawr.  AMistant  Director,  [livision  of  Martlet 
Regulation.  Commission.  dat(<d  Novemliar  18,  i999 
Tile  cuirent  suspension  and  extension  would  expiiv 


No.  8  to  the  proposed  rule  change,  SR- 
NASD-96-28,  is  described  in  Items  I 
and  II  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on 
Amendment  No.  8  from  interested 
persons  and  to  approve  the  amendment 
on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  the  current  amendment.  Nasdaq  is 
proposing  to  extend  the  Short  Sale  Rule 
pilot  and  the  suspension  of  existing 
PMM  standards  to  allow  more  time  to 
refine  the  PMM  standards.  The 
proposed  rule  language,  as  amended, 
follows.  Additions  are  itahcized: 
deletions  are  bracketed. 

NASD  Rule  3350 

(a)-(k)  No  Changes 

0)  This  Rule  shall  be  iri  effect  until 
[December  31, 1999)  September  30. 
2000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  HI  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
.■significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Presently,  NASD  Rule  4612  provides 
that  a  member  registered  as  a  Nasdaq 
market  maker  pursuant  to  NASD  Rule 
461 1  may  be  deemed  a  PMM  if  that 
member  meets  certain  threshold 
standards.  The  implementation  of  the 
SEC  Order  Handling  Rules  and  what 
some  perceive  as  a  concurrent  move 
toward  a  more  order-driven,  rather  than 
a  quote-driven,  market  raised  questions 
about  the  continued  relevancx  of  those 
PMM  standards.  As  a  result,  the  PMM 
standards  were  suspended  beginning  in 
early  1997.-'  Currently,  all  market 
makers  are  designated  as  PMMs. 


Since  February  1997,  Nasdaq  has 
worked  to  develop  PMM  standards  that 
are  more  meaningful  in  what  may  be  an 
increasingly  order-driven  environment, 
and  that  better  identify  firms  engaged  in 
responsible  market  making  activities 
deserving  of  the  benefits  associated  with 
being  a  PMM.  such  as  being  exempt 
from  NASD  Rule  3350.  the  NASD's 
Short  Sale  Rule. 

In  light  of  a  substantial  number  of 
comments  on  the  proposed  new  PMM 
standards,  Nasdaq  staff  is  August  1998 
convened  a  subcommittee  to  develop 
new  standards.  Nasdaq  expects  that  it 
will  file  an  amendment  to  SR-NASD- 
98-26  to  incorporate  the  new  PMM 
standards  that  are  currently  being 
developed  by  the  subcommittee  or.  in 
the  alternative,  that  it  will  withdraw 
SR-NASD-98-26  and  submit  the  new 
PMM  standards  as  a  new  filing.  In  the 
interim,  the  NASD  now  proposes  to 
extend  the  current  suspension  of  the 
existing  PMM  standards  and  extend  the 
Short  Sale  Rule  pilot. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No 
8,  including  whether  the  proposed 
Amendment  is  consistent  with  the  Act. 
Persons  making  vmtten  submissfons 
should  file  sLx  copies  thereof  with  the 
Secretar)'.  Securities  and  Exchange 
Commission.  450  fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisioDS  of  5  U  S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubbc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 


on  Oecsmtief  3 1 .  1999.  See  Excliange  Act  Release 
No  41SS8  (tone  2a.  19991.  i>4  FR  3Hie  (|ulv  6, 
1999). 

•  See  Exchange  Act  Release  Nos.  3BZ94  (Fetwuarv- 
14.  19971.  62  I'D  S2S9  (Fetmiaiy  24.  1997) 
{approving  temporary  suspension  of  PMM 


standordf):  39198  (October  2.  1997),  62  FK  533«S 
(Octofaer  14.  1997)  (extending  suspension  through 
April  1. 1998):  39819  (1k4ajch  30.  19981.  63  FR 
16841  (April  6.  1998)  (extending  suspension 
through  May  1.  19081:  39936  (April  3a  19S8).  63 
FR  2S253  (May  7. 1998)  (extending  suspension 
through  luly  1.  1998):  40140  (fune  26.  I998I.  63  FR 
36464  Only  6.  1998)  (extending  suspension  tiirouf^ 
Octoher  1.  1998):  40485  (September  25.  199*).  S3 
FR  52780  (October  1.  19981  (extending  suspension 
tluougfa  March  31. 1999):  41 195  (March  19,  1999). 
64  FK  14778  (March  26.  1999)  (extending 
suspension  tlirough  lune  30,  1999):  and  41568  ()uiif 
28.  1999).  64  FR  36416  duly  6.  19991  (extending 
suspension  through  December  31.  1999). 
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SR-NASD-98-26  and  should  be 

submitted  by  January  7.  2000. 

IV.  Conunission's  findings  and  Order 
Granting  Accelerated  Approval  of  the 
Amendment 

After  careful  consideiation.  the 
commission  finds,  for  the  reasons  set 
forth  below,  that  the  extension  of  the 
Short  Sale  Rule  pilot  and  the 
suspension  of  the  existing  PMM 
standards  until  September  30,  2000,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder.  In  particular,  the  extension 
is  consistent  with  section  15A(b)(6)'  of 
the  Act,  which  requires  that  NASD's 
rules  be  designed,  among  other  things, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system 
and  to  promote  just  and  equitable 
principles  of  trade. 

The  Commission  finds  that 
continuation  of  the  Short  Sale  Rule  pilot 
and  the  continued  suspension  of  the 
current  PMM  standards  will  maintain 
the  status  quo  while  the  NASD  develops 
revised  PMM  standards.  Because  the 
Conunission's  ultimate  stance  on  the 
Short  Sale  Rule  may  be  a&ected,  in  part, 
by  the  operation  of  revised  PPM 
standards,  it  is  reasonable  to  keep  the 
Short  Sale  Rule  pilot  in  place  while 
work  continues  on  the  PMM  standards. 
Furthermore,  it  is  judicious,  in  the  short 
term,  to  avoid  reintroducing  the 
previous  PMM  standards  prior  to 
implementing  new  PMM  standards. 

The  Commission  finds  good  cause  for 
approving  the  extension  of  the  Short 
Sale  Rule  pilot  and  the  suspension  of 
existing  PMM  standards  prior  to  the 
30th  day  after  the  date  of  publication  of 
notice  of  the  filing  in  the  Federal 
Register.  It  could  be  disruptive  to  the 
Nasdaq  market  and  confusing  to  market 
participants  to  reintroduce  the  previous 
PMM  standards  for  a  brief  period  prior 
to  implementing  a  new  PMM  pilot. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.«  that 
Amendment  No.  8  to  the  proposed  rule 
change,  SR-NASD-98-26,  which 
extends  the  NASD  Short  Sale  Rule  pilot 
and  the  suspension  of  the  current  PMM 
standards  to  September  30,  2000,  is 
approved  on  an  accelerated  basis. ^ 


'15U.S.C.  78o-3(b)(6). 

'ISU.S.C.  7B^)(2). 

'  In  approving  Amendmant  No.  8.  the 
Commiwlon  has  considered  iu  impact  on 
efSciancy,  competitiail.  and  capital  fonnatian.  IS 
VSC.  7Sc(0. 


For  the  Commission,  by  the  division  of 
market  Regulatioa,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  99-32712  Filed  12-lft-99;  8:«  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Northern  District  of  California.  San 
Francisco  Division,  entered  September 
29, 1998,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Seaport  Ventures,  Inc..  a 
California  corporation,  to  function  as  a 
small  business  investmeot  company 
under  the  Small  Business  Investment 
Company  License  No.  09/09-0311 
issued  to  Seaport  Ventures,  Inc.  on 
November  22, 1982  and  said  license  is 
hereby  declared  null  and  void  as  of 
October  29,  1998. 
Small  Business  Administration. 

Dated:  December  3. 1999. 
Don  A.  Chrtelenaen, 
Associate  Administrator  for  Investrrtent 
(FR  Doc.  99-32691  Filed  12-16-99;  8:45  ami 
OLUHBCOOE  ans-oi-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  :322S] 
State  of  Rorida;  Amendment  *2 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  December  6. 
1999,  the  above-numbered  Declaration 
is  hereby  amended  to  change  the 
deadline  for  filing  applications  for 
physical  damage  as  a  result  of  this 
disaster  from  December  18  to  December 
20,  1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injiuy  is  July 
20,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Prograni  Nos.  59002  and  59008) 

Dated:  December  9, 1999. 
Beniard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  99-32788  Filed  12-16-99:  8:45  ami 
auwo  cooe  W2S-01-P 
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SMALL  BUSINESS  ADMINISTRATION 

Federal  Assistance  for  Women's 
Business  Center  (WBC)  Program  To 
Provide  Financial  Counseling  and 
Other  Management  and  Technical 
Assistance  to  Women 

AGEttCY:  Small  Business  Administration. 

ACTKM:  Program  Announcement  No. 
OWBO-2000-013. 

summary:  The  Small  Business 
Administration  (SBA)  plans  to  issue 
program  annoimcement  No.  OWBO- 
2000-013  to  invite  applications  from 
eligible  nonprofit  organizations  to 
conduct  Women's  Business  Center 
projects.  The  authorizing  legislation  is 
the  Small  Business  Act,  sections  2(h) 
and  29,  15  U.S.C.  631(h)  and  656.  SBA 
Headquarters  must  receive  applications/ 
proposals  by  4  p.m..  Eastern  Standard 
Time,  on  the  closing  date  of  the 
application  period.  SBA  will  "select 
successful  applicants  using  a 
competitive  process.  The  successful 
applicants  will  receive  an  award  to 
provide  long  term  training  and  other 
technical  assistance  to  women  who 
want  to  start  or  expand  businesses. 

Service  and  assistance  areas  must 
include  financial,  management, 
marketing,  loan  packaging,  eCommerce 
and  government  procurement/ 
certification  assistance.  Applicants  must 
plan  to  include  women  who  are  socially 
and  economically  disadvantaged  in  the 
target  group.  The  applicant  may  propose 
specialized  services  that  will  assist 
women  in  Empowerment  Zones,  women 
who  are  veterans,  women  with 
disabilities,  women  who  have  home- 
t)ased  businesses,  women  in 
agribusiness,  or  women  in  rural  or 
urban  areas.  SBA  will  require  award 
recipients  to  provide  content  and 
support  to  the  SBA-funded  Online 
Women's  Business  Center, 
[www.onlinewbcorg)  and  provide 
training  on  the  business  uses  of  the 
Internet. 

Each  applicant  must  submit  a  five- 
year  plan  that  describes  proposed  ftind- 
raising,  training  and  technical  assistance 
activities.  A  center  may  receive 
financial  assistance  up  to  five  years, 
however,  the  award  will  be  issued 
annually  to  conduct  a  12-month  project. 

Award  recipients  must  provide  non- 
Federal  matching  funds  as  follows:  one 
non-Federal  dollar  for  each  two  Federal 
dollars  in  years  1  and  2;  and  one  non- 
Federal  dollar  for  each  Federal  dollar  in 
years  3, 4  and  5.  Up  to  one-half  of  the 
non-Federal  matching  funds  may  be  in 
the  form  of  in-kind  contributions. 


DATES:  The  application  period  will  be 

from  late  December  1999  to  late 

February  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Murrell.  (202)  205-6673  orMina 

Wales  (202)  205-7080. 

Sherrye  P.  Henry, 

Assistant  Administrator,  SB  A/Office  of 
Women 's  Business  OiA-nersiiip. 
IFR  Doc.  99-32690  Filed  12-16-99;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Federal  Assistance  for  Women's 
Business  Centers  (WBC)  Sustainabitlty 
Pilot  Program  To  Provide  Financial 
Counseling  and  Other  Technical 
Assistance  to  Woman 

AGENCY:  Small  Business  Administration. 
ACTION:  Program  Aimouncement  No. 
OWBO-2000-014. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  plans  to  issue 
program  announcement  No.  OWBO- 
2000-014  to  invite  applications  from 
eligible  nonprofit  organizations  to 
conduct  Women's  Business  Center 
(WBC)  projects.  Eligible  applicants  are 
nonprofit  organizations  tliat  have 
received  financial  assistance  from  SBA 
under  its  WBC  Program.  To  be  eligible 
the  applicant  must  be  either  in  the  final 
year  of  its  WBC  5-year  project  or  have 
completed  a  WBC  project  financed  by 
SBA  which  continues  to  provide 
assistance  to  women  entrepreneurs. 
Funds  will  be  provided  to  continue 
business  training,  counseling  and 
technical  assistance  to  women  for  an 
additional  5-year  period.  The 
authorizing  legislation  to  establish  this 
4-year  pilot  program  is  the  Women's 
Business  Center  Sustainability  Act  and 
the  Small  Business  Act,  sections  2  (h) 
and  29,  15  U.S.C.  631  (h)  and  656.  SBA 
Headquarters  must  receive  applications/ 
proposals  by  4:00  p.m..  Eastern 
Standard  Time,  on  the  closing  date  of 
the  application  period.  SBA  will  select 
successful  applicants  using  a 
competitive  process.  Applications  will 
be  reviewed  and  awarded 
simultaneously  with  other  applications 
for  first-time  WBCs  submitted  under 
Program  Annoimcement  No.  OWBO- 
2000-013. 

Service  and  assistance  areas  must 
include  financial,  management, 
marketing,  loan  packaging,  eConunerce 
and  government  procuremeniy 
certification  assistance.  Applicants  must 
plan  to  include  women  who  are  socially 
and  economically  disadvantaged  in  the 
target  group.  The  applicant  may  propose 
specialized  services  that  will  assist 


women  in  Empowerment  Zones,  women 
who  are  veterans,  women  with 
disabilities,  women  with  home-based 
businesses,  women  in  agribusiness,  or 
women  in  rural  or  urban  areas. 

SBA  will  require  award  recipients  to 
provide  content  and  support  to  the  SBA- 
funded  Online  Women's  Business 
Center,  {www.onlinewbcorg}  and 
provide  training  on  the  business  uses  of 
the  Internet.  Applicants'  technical 
proposal  must  contaiii  information 
about  its  current  status  and  past 
performance,  and  a  5-year  plan  for 
service  delivery,  fund-raising,  training 
and  technical  assistance  activities.  A 
center  may  receive  financial  assistance 
up  to  four  years  during  the  pilot's 
authoriziation  period,  however,  the 
award  will  be  issued  aimually  to 
conduct  a  12-month  project. 

The  non-Federal  match  requirement  is 
one  non-Federal  dollar  for  each  Federal 
dollar  in  years  1  through  5  of  the 
project.  Up  to  one-half  of  the  non- 
Federal  matching  funds  may  be  in  the 
form  of  in-kind  contributions. 
DATES:  The  application  period  will  be 
from  late  December  1999  to  late 
Februari'  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Murrell,  (202)  205-6673  or  Mina 
Wales  (202)  205-7080. 
Sherrye  P.  Henry. 

Assistant  Administrator,  SBA/Office  of 
Women 's  Business  Ownersiiip. 
IFR  Doc.  99-32692  Filed  12-16-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program  Amendment,  Baton  Rouge 
Metropolitan  Airport.  Baton  Rouge,  LA 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  amendment  to  the  noise 
compatibility  program  submitted  by  the 
city  of  Baton  Rouge.  Louisiana  under 
the  provisions  of  Title  49.  U,SC,  Chapter 
475  and  CFR  Part  150.  These  findings 
are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  March  31,  1992.  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  city  of  Baton 
Rouge.  Louisiana  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  September  22. 1992. 
the  Administrator  approved  the  noise 


compatibilily  program.  On  December  1, 
1999,  an  amendment  to  the  program  was 
approved. 

EFFECTIVE  OATE:  The  effective  date  of  the 
FAA's  approval  of  the  amendment  to 
the  Baton  Rouge  Metropolitan  Airport 
noise  compatibility  program  is 
December  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Saupp.  Department  of 
Transportation.  Federal  A\iation 
Administration.  2601  Meacham 
Boulevard,  Fort  Worth,  Texas.  76137, 
(817)  222-5645.  Documents  reflectinc 
this  FAA  action  may  be  reviewed  atmis 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the 
amendment  to  the  noise  compatibility 
program  for  Baton  Rouge  Metropolitan 
Airport,  efiectivB  December  1.  1999. 

Under  Title  49  USC,  Section  47504 
(Hereinafter  referred  to  as  "Title  49"), 
an  airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility- 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  within  the 
area  covered  by  the  noise  exposure 
maps.  Title  49  requires  such  programs 
to  be  developed  in  consultation  with 
interested  and  affected  parties  including 
local  commimities,  government 
agencies,  airport  users,  and  FAA 
persotmel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  Title  49  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150: 

b.  Program  measures  are  reasonablv 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 


70756 


Federal  Register/Vol.  64,  No.  242/Friday,  December  17,  1999/Notices 


Federal  Register /Vol.  64,  No.  242 /Friday,  December  17,  1999/Notices 


70757 


preempted  by  the  Federal  Govenunent: 
and 

d.  Program  measures  relating  to  the 
use  of  Oight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150.  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federsd  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Fort  Worth.  Texas, 

On  June  10,  1999.  the  FAA  accepted 
from  the  city  of  Baton  Rouge,  Louisiana 
a  proposed  amendment  to  the 
previously  approved  noise  compatibility 
plan.  Notice  of  this  acceptance  was 
published  in  the  Federal  Register  on 
lune  17. 1999. 

The  amendment  to  the  noise 
compatibility  program  adds  an  action 
element  to  purchase  a  noise  navigation 
easement  on  certain  noise-impacted 
properties  from  willing  property 
owners.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  an 
amendment  noise  compatibility 
program  as  described  in  Title  49.  The 
FAA  began  its  review  of  the  program  on 
June  10. 1999,  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  amendment 
within  180  days.  Failure  to  approve  or 
disapprove  such  a  program  amendment 
within  the  1 80-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

Tne  submitted  program  amendment 
contained  one  proposed  action  for  noise 
mitigation  off  the  airport.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  Title  49  and  FAR  Part 
150  have  been  satisfied.  The 
amendment  to  the  program,  therefore, 


was  approved  by  the  Administrator 
effective  December  1,  1999. 

This  determination  is  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  December  1 , 
1999.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  at  the  FAA  office  listed 
above  and  at  the  administrativB  offices 
of  the  city  of  Baton  Rouge,  Louisiana's 
Aviation  Department. 

Issued  in  Fort  Worth.  Texas,  December  7, 
1999. 

Naomi  L  Sftimder*. 
Manager.  Airports  Division. 
(FR  Doc.  99-32776  Filed  12-16-99;  8:45  am) 
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DEPARTMENT  OF  TRAMSPOflTATtON 

Federal  Aviation  Admlnlstratlofi 

RTCA  Special  Committee  19S;  Flight 
Information  Services  Communications 

(nsc) 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S'.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
(SC)-195  meeting  to  be  held  January  5- 
6,  2000,  starting  at  8:30  a.m.  each  day. 
The  meeting  will  be  held  at  Allied 
Signal.  23500  West  105th  Street,  Olathe, 
Kansas. 

The  agenda  will  include:  January  5: 
(1)  Welcome  and  Introductions:  (2) 
Agenda  Overview;  (3)  Review  of 
Summary  of  Previous  Meeting;  (4) 
Report  from  Working  Group  1  on 
activities;  (5)  Review  nS-B  MASPS 
Section  4.0.  Procedures  for  Performance 
Requirements  Verification, 
Development;  (6)  Review  FIS-B  MASPS 
Section  3.2.1,  FIS  Broadcast  Network 
Interface  and  Appendix  D.  APDU 
Header  Format;  January  6:  (7)  Work  on 
nSB-B  MASPS  Appendix  E. 
Application  Payload  Encoding:  (8J 
Review  Action  Items;  (9)  Date  and 
Location  of  Next  Meeting;  (10)  Other 
Business;  (11)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
RTCA  Secretariat,  1140  Connecticut 
Avenue.  NW.  Suite  1020.  Washington. 
DC.  20036;  (202)  833-9339  (phone); 
(202)  833-9434  (fax);  or  http:// 
virww.rtca.org  (web  site).  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 


Issued  in  Wafihtngton,  IX,  on  December  1. 
1999. 

Janice  L.  Peters, 
Designated  Official. 

IFR  Doc  99-31616  Filed  12-16-99;  8:45  ami 
BILLINO  COOC  «1«-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  RSAC-S6-1 ,  Notice  No.  19] 

Railroad  Safely  Advisory  Committee 
("RSAC  ");  Worldng  Group  Activity 
Update 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Aimouncement  of  Railroad 
Safety  Advisory  Committee  (RSAC) 
working  group  activities. 

StXlMARY:  FRA  is  updating  its 
announcement  of  RSAC's  working 
group  activities  to  reflect  the  current 
status  of  worldng  group  activities, 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  McCullv,  RSAC  Coordinator. 
FRA,  400  7th  Stiwt,  SW  Washington, 
DC  20590,  (202)  493-6305  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  Program 
Development.  FRA.  400  7th  Street.  SW. 
Stop  25,  Washington.  DC  20590,  (202) 
493-6302. 

SUPPLEMENTARY  MFORMATION:  This 
notice  serves  to  update  FRAs  last 
annoimcement  of  working  group 
activities  and  status  reports  on  April  6. 
1999  (64  FR  16778).  The  twelfth  full 
Committee  meeting  was  held  September 
8, 1999.  The  next  meeting  of  the  full 
Committee  is  scheduled  for  January  28, 
1999,  at  the  Wyndham  Hotel  in 
Washington.  CiC. 

Since  its  first  meeting  in  April  of 
1996,  the  RSAC  has  accepted  fifteen 
tasks.  Status  for  each  of  the  tasks  is 
provided  below: 

Task  96-1 — Revising  the  Freight 
Power  Brake  Regulations.  This  Task  was 
formally  withdrawn  fi^m  the  RSAC  on 
June  24, 1997.  FRA  published  an  NPRM 
on  September  9,  1998.  reflective  of  what 
FRA  had  learned  through  the 
collaborative  process.  Two  public 
hearings  were  conducted  and  a 
technical  conference  was  held.  The  date 
for  submission  of  written  comments  was 
extended  to  March  1,  1999.  FRA  is 
preparing  a  final  rule.  Contact:  Thomas 
Hermann  (202)  493-6036. 

Task  96-2 — Reviewing  and 
recommending  revisions  to  the  Track 
Safety  Standards  (49  CFR  Part  213).  This 
task  was  accepted  April  2,  1996,  and  a 
Working  Group  was  established. 


Consensus  was  reached  on 
recommended  revisions  and  an  NPRM 
incorporating  these  recommendations 
was  published  in  the  Federal  Register 
on  July  3, 1997.  (62  FR  36138).  The  final 
rule  was  published  in  the  Federal 
Register  on  June  22, 1998  (63  FR  33991). 
The  effective  date  of  the  rule  was 
September  21. 1998.  A  task  force  was 
established  to  address  Gage  Restraint 
Measurement  System  (GRMS) 
technology  applicability  to  the  Track 
Safety  Standards.  An  amendment  to  the 
final  rule  is  being  prepared  for 
presentation  to  the  RSAC.  Contact:  Al 
MacDowell  (202)  493-6236. 

Task  96-S- — Reviewing  and 
recommending  revisions  to  the  Radio 
Standards  and  Procedures  (49  CFR  Part 
220).  This  Task  was  accepted  on  April 
2, 1996,  and  a  Working  Group  was 
established.  Consensus  was  reached  on 
recommended  revisions  and  an  NPRM 
incorporating  these  recommendations 
was  published  in  the  Federal  Register 
on  June  26.  1997  (62  FR  34544).  The 
final  rule  was  pubUsbed  on  September 
4.  1998  (63  FR  47182)  and  was  effective 
on  January  2, 1999.  Contact:  Gene  Cox 
(202)493-6319. 

Task  96-4 — Reviewing  the 
appropriateness  of  the  agency's  current 
policy  regarding  the  applicability  of 
existing  and  proposed  regulations  to 
tourist,  excursion,  scenic,  and  historic 
railroads.  This  Task  was  accepted  on 
April  2. 1996,  and  a  Working  Group  was 
established.  The  Working  Group 
monitored  the  steam  locomotive 
regulations  task.  Contact:  Grady  Cothen 
(202)493-6302. 

Task  96-5 — Reviewing  and 
recommending  revisions  to  Steam 
Locomotive  Inspection  Standards  (49 
CFR  Part  230).  This  Task  was  assigned 
to  the  Tourist  and  Historic  Working 
Group  on  July  24,  1996.  Consensus  was 
reached  and  an  NPRM  was  pubUshed  on^ 
September  25,  1998  (63  FR  51404).  A 
public  hearing  was  held  on  February  4, 
1999,  and  recommendations  were 
developed  in  response  to  comments 
received.  The  final  rule  was  published 
on  November  17,  1999  (64  FR  62828). 
Contact:  George  Scerbo  (202)  493-6349. 

Task  9S-«— Reviewing  and 
recommending  revisions  to 
miscellaneous  aspects  of  the  regulations 
addressing  Locomotive  Engineer 
Certification  (49  CFR  Part  240).  This 
Task  was  accepted  on  October  31.  1996, 
and  a  Working  Group  was  established. 
Consensus  was  reached  and  an  NPRM 
was  pubUsbed  on  September  22, 1998. 
The  Working  Group  met  to  resolve 
issues  presented  in  public  comments. 
The  RSAC  recommended  issuance  of  a 
final  rule  with  the  Working  Group 
modifications.  The  final  rule  was 


published  November  8, 1999  (64  FR 
60966).  Contact:  John  Conklin  (202) 
493-6318. 

Task  96-7— Developing  On-Track 
Equipment  Safety  Standards.  TTiis  task 
was  assigned  to  the  existing  Track 
Standards  Working  Group  on  October 
31.  1996.  and  a  Task  Force  was 
established.  The  Task  Force  is  finalizing 
a  proposed  ride  to  present  to  the  RSAC 
for  consideration.  Contact:  Al 
MacDowell  (202)  493-6236. 

Task  96-3— Tiiis  Planning  Task 
evaluated  the  need  for  action  responsive 
to  recommendations  contained  in  a 
report  to  Congress  entitled.  Locomotive 
Crashworthiness  &  Working  Conditions. 
This  Planning  Task  was  accepted  on 
October  31, 1996.  A  Planning  Group 
was  formed  and  reviewed  the  report, 
grouping  issues  into  categories. 

Task  97-1 — Developing 
crashworthiness  specifications  to 
promote  the  integrity  of  the  locomotive 
cab  in  accidents  resulting  from 
collisions.  This  Task  was  accepted  on 
June  24, 1997.  A  Task  Force  on 
engineering  issues  was  estabUshed  by 
the  Working  Group  on  Locomotive 
Crashworthiness  to  review  collision 
history  and  design  options  and 
additional  research  was  commissioned. 
The  Working  Group  reviewed  results  of 
the  research  and  is  drafting  standards 
for  freight  and  passenger  locomotives  to 
present  to  the  RSAC  for  consideration. 
Contact:  Sean  Mehrvazi  (202)  493-6237. 

Task  97-2— Evaluating  the  extent  to 
which  environmental,  sanitary,  and 
other  working  conditions  in  locomotive 
cabs  affect  the  crew's  health  and  the  safe 
operation  of  locomotives,  proposing 
standards  where  appropriate.  This  Task 
was  accepted  June  24,  1997.  A  draft 
sanitation  NPRM  is  under  review  by  the 
Working  Group  on  Cab  Working 
Conditions.  Task  forces  on  noise  and 
temperature  were  formed  to  identify  and 
address  issues.  The  Noise  Task  Force  is 
preparing  draft  recommendations  for 
noise  exposure  requirements.  Contact: 
Brenda  Hattery  (202)  493-6326. 
Task  97-5— Developing  event 
recorder  data  survivability  standards. 
This  Task  was  accepted  on  Jime  24, 
1997.  An  Event  Recorder  Working 
Group  and  Task  Force  have  been 
established  and  are  actively  meeting.  A 
draft  proposed  rule  is  being  reviewed. 
Contact:  Edward  English  (202)  493- 
6321. 

Task  97-4  and  Task  97-S— Defining 
Positive  Train  Continl  (PTC) 
functionalities,  describing  available 
technologies,  evaluating  costs  and 
benefits  of  potential  systems,  and 
considering  implementation 
opportunities  and  challenges,  including 
demonstration  and  deployment. 


Task  97-6 — Revising  various 
regulations  to  address  the  safety 
implications  of  processor-based  signal 
and  train  control  technologies, 
including  communications-based 
operating  systems  These  three  tasks 
were  accepted  on  September  30. 1997. 
and  assigned  to  a  single  Working  Group. 
A  Data  and  Implementation  Task  Force, 
formed  to  address  issues  such  as 
assessment  of  costs  and  benefits  and 
technical  readiness,  completed  a  report 
on  the  future  of  PTC  systems.  The  report 
was  accepted  as  RSAC's  Report  to  the 
Administi^tor  at  the  September  8, 1999, 
meeting.  The  Standards  Task  Force, 
formed  to  develop  PTC  standards,  is 
developing  draft  recommendations  for 
performance-based  standards  for 
processor-based  signal  and  train  control 
standards  for  presentation  to  the  RSAC 
Contact:  Grady  Cothen  (202)  493-6302 

Task  97-7 — Determining  damages 
qualifying  an  event  as  a  reportable  train 
accident.  This  Task  was  accepted  on 
September  30,  1997.  A  working  group 
was  formed  to  address  this  task  and 
conducted  their  initial  meeting  February 
8, 1999.  Contact:  Robert  Finkelsteio 
(202)  493-6280. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  1 1 .  1996 
(61  FR  9740)  for  more  information 
about  the  RSAC. 

Issued  in  Washington.  DC,  on  December 
14.  1999. 

Miduel  J.  Logue. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
IFR  Doc.  99-32783  Filed  12-16-99;  8:46  «m| 
BUMS  COOE  4*i»-at-r 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No.  NHTSA-a9-«623) 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administi^tion  (NHTSA).  IXJT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactured  for  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
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by  their  manufacturers  as  complying 

with  the  safety  standards,  and  they  are 

capable  of  being  readily  altered  to 

conform  to  the  standards. 

DATES:  These  decisions  are  effective 

December  17, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 

Safety  Compliance.  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is  ^ 
capable  of  being  readily  altered  to 
conform  to  all  apphcable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593  7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register 

NHTSA  received  petitions  from 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  comment, 
NHTSA  published  notice  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS— 7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 


eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(bid):  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  10,  1999. 
Marilyime  Jacobs, 
Director.  Office  of  Vehicle  Safety  Compliance. 

Annex  A — Nonconforming  Motor 
Vehicles  Decided  To  Be  Eligible  for 
Importation 

1.  Docket  No.  NHTSA-99-5503 
Nonconforming  Vehicle:  1998-1999  Lexus 

RX300 
SubstanUally  similar  U.S. -certified  veiiicle: 

1998-1999  Lexus  RX300 
.Notice  of  Petition  published  at:  64  FR 

19212  (April  19.  1999) 
Vehicle  EUgibility  Number:  VSP-307 

2.  Docket  No.  NHTSA-99-5580 
Nonconfonning  Vehicles:  1990-1992 

Acura  L,egend 
Substantially  similar  U.S. -certified 

vehicles:  1990-1992  Acura  Legend 
Notice  of  PetiUon  published  at:  64  FR 

23896  (May  4.  1999) 
Vehicle  Eligibility  Number:  VSP-305 

3.  Docket  No.  NHTSA-99-5733 
Nonconfonning  Vehicles:  1995-1998 

Toyota  Avalon 
Substantially  similar  U.S. -certified 

vehicles:  1995-1998  Toyota  Avalon 
Notice  of  Petition  published  at:  64  FK 

29937  (June  3.  1999) 
Vehicle  Eligibility  Number  VSP-308 

4.  Docket  No.  NHTSA-99-5736 
Nonconforming  Vehicles:  1994-1997 

Honda  Prelude 
Sut)Stantially  similar  U.S.-certified 

vehicles:  1994-1997  Honda  Prelude 
Notice  of  Petition  published  at:  64  FR 

29941  dune  3.  1999) 
Vehicle  Eligibility  Number:  VSP-309 

5.  Docket  No.  NHTSA-99-5908 
Nonconfonning  Vehicles:  1998-1999  BMW 

5  Series 
Substantially  similar  U.S.-certified 

vehicles:  1998-1999  BMVV  5  Series 
Notice  of  Petition  published  at:  64  FR 

36957  (July  8.  1999) 
Vehicle  Eligibility  Number:  VSP-314 

6.  Docket  No.  NHTSA-99-5909 
Nonconforming  Vehicle:  1995-1999 

Triumph  Tbunderbird  Motorcycles 


Substantially  similar  U.S.-certified  vehicle: 
1995-1999  Triumph  Tbunderbird 
Motorcycles 

Notice  of  Petition  published  at:  64  FR 
36959  (July  8.  1999) 

Vehicle  Eligibility  Number:  VSP-311 

7.  Docket  No.  NHTSA-99-5910 
Nonconfonning  Vehicles:  1995-1999  BMW 

7  Series 
Substantiallv  similar  U.S.-certified 

vehicles:  1995-1999  BMW  7  Series 
Notice  of  Petition  published  at:  64  FR 

36959  (Julv  8,  1999) 
Vehicle  Eligibility  Number:  VSP-313 

8.  Docket  No.  NHTSA-99-5911 
Nonconfonning  Vehicles:  1987-1999 

Kawasaki  ZX6.  ZX7,  ZX9.  ZXIO,  and 

21X11  Motorcycles 
Substantially  similar  U.S.-certified 

vehicles:  1987-1999  Kawasaki  ZX6,  ZX7. 

ZX9,  ZXIO,  and  ZXll  Motorcycles 
Notice  of  Petition  published  at:  64  FR 

36961  (July  8,  1999) 
Vehicle  Eligibility  Number:  VSP-312 

9.  Docket  No.  NHTSA-99-5912 
Nonconfonning  Vehicles:  1991-1997 

Honda  VFR  750  and  1998-1999  Honda 

VFR  800  Motorcycles 
*  Substantially  similar  U.S.<ertified 

vehicles:  1991-1997  Honda  VFR  750  and 

1998-1999  Honda  VFR  800  Motorcycles 
Notice  of  Petition  published  at:  64  FR 

36791  duly  7.  1999) 
Vehicle  Eligibility  Number:  VSP-315 

10.  Docket  No.  NHTSA-99-5913 
Nonconforming  Vehicles:  1993  Mercedes- 
Benz  320CE 

Substantially  similar  U.S.-certified 
vehicles:  1993  Mercedes-Benz  320CE 

Notice  of  Petition  published  at:  64  FR 
36740  (July  7.  1999) 

Vehicle  Eligibility  Number:  VSP-310 

(FR  Doc.  99-32563  Filed  12-16-99;  8:45  am) 
BIUINGCOOE  «10-S>-<> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Prt>grams 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
DATES:  J.  Suzanne  Hedgepeth,  Director, 
Office  of  Hazardous  Materials. 
Exemptions  and  Approvals,  Research 
and  Special  Programs  Administration, 


U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001,  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information 
from  applicant. 

2.  Extensive  public  comment  under 
review. 

3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
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precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Ntmiber 
Suffixes 

N — New  application. 
M — Modification  request. 


PM — Party  to  application  with 
modification  request. 

Issued  in  Washington.  DC,  on  Oeceraber 
10.  1999 

f .  Suzanne  Hedgepeth, 
Director.  Office  of  Hazardous  Materials. 
Exemptions  and  Approvals. 


70760 


Federal  Register / Vol.  64,  No.  242 /Friday,  December  17,  1999 /Notices 


New  Exemption  Appucations 


Applica- 
tion No. 


AppNcam 


Reason  for 

Estimated  dale 

delay 

o<  comptetior 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

01/31/2000 

02/28«00e 

02/28/2000 

02«8«X)0 

02«8«000 

02«8/2000 

02«a«000 

02^8/2000 

02«8/2000 

02/26/2000 

02«8/2000 

02/28«000 

03/31/2000 

03/31/2000 

11767-N 
1ie62-N 
11927-N 
12106-N 
12125-N 
12126-N 
12138-N 
12142-N 
12146-N 
12148-N 
12156-N 
12158-N 
12164-N 
12166-N 
12171-N 
12181-N 
12205-N 
12220-N 
12237-N 
12247-N 
12248-N 
12258-N 
12269-N 
12277-N 
12280-N 
12281-N 
12286-N 
12290-N 
12293-N 


Ausimom  USA,  Inc..  Ttxifotare,  NJ  

The  BCX;  Group,  Murray  Hill.  NJ  „ 

Alaska  Marine  Lines.  Inc.,  Seattle,  WA  

/Vir  Liquide  America  CorporatKxi,  Houston,  TX 

Mayo  Foundation,  FIcchester,  MN  

LaRoche  Industries.  Inc..  Atlanta,  GA  

Gas  Supply  Resources.  Inc  .  Albany,  NY 

Aristech  Chemical  Corp.,  Pittsburgh.  PA 

Luxler  Gas  Cylinders.  Riverside,  CA 


Eastman  Kodak  Company,  Rochester,  NY  _ 

Columbia  Falls  /Uuminum  Co.,  Columbta  Fate,  MT  . 

Hickson  Corporation,  Conley,  GA  

Rhodia,  Inc..  Shelton.  CT 

Dow  Coming  Corp..  Midland,  Ml  ™ 

Anchell  Technologies.  Inc.,  West  Neiivton,  MA 

Aristech.  Pittsburgh,  PA   

Independent  Chemical  Corp..  Glendale,  NY  

d/b/a  Laird  Farms,  Waterloo,  NY  _.. 

U.S.  Department  o(  Defense.  Falls  Church,  VA 

WeWship  Corp.,  Bethlehem,  PA  

Ciba  Specialty  Chemicals  Corp.,  High  Point.  NC  — 

JL  Shepherd  &  /Associates.  San  Fernando,  CA  

Solutia,  Inc  .  St.  Louis,  MO  . 


,  The  Indian  Sugar  &  General  Engineehng  Corp.  ISGE,  Haryana,  DC  . 

Combined  Tactical  Systems,  Inc..  Jamestoimi,  PA  

i  ABS  Group,  Inc.,  Houston.  TX 

FMC  Corporation.  Philadelphia,  PA 

Savage  Induslnes.  Inc.,  Pottstown,  PA  

I  Interconlinenlal  Packaging  Corp.,  Tuckahoe,  NY 


MODIFICATIONS  TO  EXEMPTIONS 


Applica- 
tion  No. 


Applicant 


Reason  for 
delay 


Estimated  date 
of  completion 


6293-M 

661 1-M 

6765-M  ., 

8723-M 

9266-M  . 

10480-M 

10656-M 

10672-M 

10821-M 

10921-M 

10929-M 

10962-M 

10977-M 

11186-M 

11248-M 

11327-M 

11380-M 

11406-M 

11458-M 

11769-M 

11903-M 

11942-M 

12069-M 

12074-M 

12232-M 


Dyno  Nobel,  Inc.,  Salt  Lake  CHy,  UT 

Gardner  Cryogenks,  Lehigh  Valley,  PA  

Gardner  Cryogenns,  Lehigh  Valley,  PA  

Buckley  PovwJer  Company,  Englewood,  CO  , 

ERMEWA.  Inc..  Houston,  TX 

Gardner  Cryogenics.  Lehigh  Valley,  PA  , 


Conf  of  Radiation  Control  Program  Directors,  Inc.,  Frankfort,  KY  . 

Burlington  Packaging,  inc  ,  Brooklyn.  NY  

BFI  Waste  Systems  ol  North  Amenca.  inc..  Atlanta,  GA  

The  Procter  &  Gamble  Company,  Cincinnati,  OH _ 

Consolktated  Rail  Corporation,  Philadelphia,  PA  

International  Commence  Center,  Mtssissauga  ON  L4Z  1X8,  CA  .. 

Federal  industries  Corporation,  Plyrhouth,  MN  — 

Ciyenco.  inc.,  Denver  CO — 

HAZMATPAC.  Houston.  TX  _ 

Phoenix  Senwes  Limited  Partnership,  Pasadena,  MO  ...„ 

Baker  Atlas.  Houston,  TX 


Conf  of  Radiation  Control  Program  Directors,  Inc.,  Frankfort,  KY 

Reckitt  S  Cdman,  Inc..  Wayne.  NJ  

Great  Western  Chemical  Company,  Portland,  OR — . 

Comptank  Corporation,  Bothwell.  Ontario.  CA  _ 

Niktor  Chemical  Company.  Long  Beach,  CA „.. 

Compagnie  des  Containers  Reservoirs,  Paris,  Fr « , 

Van  Hod  NV.  B-2500  Uer  Koningshooikt,  B6 

Bell  HelBopter,  Hurst,  TX    


01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
02/28/2000 
02/28/2000 
02«8«000 
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BIUWO  CODE  <«»40-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  nnance  Docket  No,  33832] 

Arizona  &  California  Railroad  Company 
Limited  Partnership  d/b/a  Puget  Sound 
&  Pacitic  Railroad— Trackage  Rights 
Exemption— The  City  of  Tacoma  d/b/a 
Tacoma  Rail 

The  City  of  Tacoma  d/b/a  Tacoma 
Rail  (TR)  has  agreed  to  grant  overhead 
trackage  rights  to  Arizona  &  California 
Railroad  Company  Limited  Partnership 
(ARZC)  d/b/a  Puget  Soimd  &  Pacific 
Raiboad  Company  (PS&P)  (collectively, 
ARZC  d/b/a  PS&P): '  (1)  From  the 
Lakeside  Siding  near  Blakeslee  Junction, 
milepost  60.0.  southwest  six  miles  to 
the  interchange  with  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  at  Chehalis,  milepost 
66.0  (the  TR/BNSF  Interchange);  and  (2) 
From  the  TR/BNSF  Interchange  one 
mile  to  milepost  67,0.  where  TRs  rail 
lines  connect  with  rail  line  owned  by 
the  Port  of  Chehalis,  for  a  total  distance 
of  approximately  7.0  miles.' 

The  transaction  is  scheduled  to  be 
consummated  on  or  shortly  after  the 
December  13,  1999,  effective  date  of  the 
exemption. 

The  trackage  rights  will  promote 
operating  efficiencies,  such  as  enabling 
ARCZ  d/b/a  PS8kP  to  interchange  traffic 
with  BNSF  and  TR  at  certain  locations. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights~BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  tmder  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 


'  ARZC  is  an  existing  Class  in  rail  carrier,  and 
PS4P  is  an  operating  division  of  ARZC.  See  Arizona 
&■  California  Railroad  Company  Umited 
Paitnenhip — Acquisition  and  Operation 
Exemption — The  Burlington  Sorthem  and  Santo  Fe 
Hallway  Company.  STB  Finance  Elockel  No.  33448 
(STB  served  Sept.  11,  1998). 

'  ARZC  d/b/a  PS*P  previously  filed  a  modified 
rail  certificate  to  operate  over  a  10<mile  rail  line 
owned  by  the  Port  of  Chehalis.  See  Arizona  fr 
California  Railroad  Company  Limited  Parlnenhip 
d/ba/a  Puget  Sound  fr  Pacific  Railroad— Modified 
Rail  Certificate.  .STB  Finance  Docket  No.  33812 
(STB  served  Oct.  27. 1999). 


/^  original  and  10  copies  of  ail 
pleadings,  referring  to  STB  Finance 
Docket  No.  33832,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW.  Washington.  DC  20423- 
0001 .  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Rose- 
Michele  Weinryb,  Esq..  Woiner, 
Brodsky,  Sidman  &  Kider,  P.C,  Suite 
800,  1350  New  York  Avenue,  NW. 
Washington.  DC  20005-4797. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•■WWW.STB.DOT.GOV." 

Decided:  December  10,  1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings, 
Vernon  A.  Williams. 
Secretary. 

IFR  Doc.  99-32655  Filed  12-]e-g9:  8:45  ami 
BILUNG  COOE  4eis-oo-r 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-209823-96) 

Proposed  Collection;  Comment 
Request  for  RegulatkMi  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U,S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209823- 
96  (TD  8791).  Guidance  regarding 
Charitable  Remainder  Trusts  and 
Special  Valuation  Rules  for  Transfers  of 
Interests  in  Trusts. 
DATES:  Written  comments  should  be 
received  on  or  before  lanuary  18,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244.  nil  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce.  (202)  622-6665. 
Internal  Revenue  Service,  room  5244. 
1111  Constitution  Avenue  NW. , 
Washington,  DC  20224. 


SUPP1.EMENTARY  INFORMATION: 

Title:  Guidance  Regarding  Charitable 
Remainder  Trusts  and  Special  Valuation 
Rules  for  Transfers  of  Interests  in  Trusts. 
OAffl  Number:  1545-1536. 
Regulation  Project  Number:  REG- 
209823-96. 

Abstract:  This  regulation  provides 
guidance  relating  to  charitable 
remainder  trusts  and  to  special 
valuation  rules  for  transfers  of  interests 
in  trusts.  Section  1.664-l(a)(7)  of  the 
regulation  provides  that  either  an 
independent  trustee  or  a  qualified 
appraiser  using  a  qualified  appraisal 
must  value  a  charitable  remainder 
trust's  assets  that  do  not  have  an 
objective,  ascertainable  value. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  75. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
, unless  (he  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessar)'  for  the  proper 
performance  of  the  ftmctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved;  December  8. 1999. 
Garrick  R.  Shear, 
WS  Reports  Clearance  Officer 
IFR  Doc.  99-32698  Filed  12-15-99;  8;45  am] 
BiujNecooc  4no-i>i-u 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servica 

Proposed  Collection;  Comment 
Request  for  Notice  97-12 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
andyor  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
97-12.  Electing  Small  Business  Trusts. 
DATES:  Written  comments  should  be 
received  on  or  before  January  18,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTMER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Electing  Small  Business  Trusts. 

OMB  Number:  1545-1523. 

Notice  Number:  Notice  97-12. 

Abstract:  This  notice  provides  the 
time  and  manner  for  making  the 
Electing  Small  Business  Trust  election 
to  be  a  shareholder  of  an  S  corporation 
pursuant  to  Internal  Revenue  Code 
section  1361(e)(3). 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  5,000. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  ntmnber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  materia] 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retimi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  December  8, 1999. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer 
[FR  Doc.  99-32699  Filed  12-16-99;  8;45  am] 
BIUJNG  COOe  4a30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Pacific-Northwest 
Citizen  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTWN:  Notice. 

SUMMARY:  An  open  meeting  of  the 

Pacific-Northwest  Citizen  Advocacy 

Panel  will  be  held  in  Honolulu,  Hawaii. 

DATES:  The  meeting  will  be  held  Friday 

Januar\'  21,  2000  and  Saturday  January 

22,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 

M.  Dupuis  at  1-888-912-1227  or  206- 

220-6096. 

SUPPt-EMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  Section 


10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  vrill  be  held  Friday 
January  21,  2000,  9  a.m.  to  4:30  p.m.  at 
the  Internal  Revenue  Service  Honolulu 
Headquarters  Building  located  at  300 
Ala  Moana  Blvd.  Honolulu,  HI  96850 
and  Saturday  January  22,  2000,  9  a.m. 
to  Noon  in  Room  Ohiia  #118,  Kapiolani 
Community  College,  4303  Diamond 
Head  Road,  Honolulu,  HI  96816.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  10  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  write  Lori  M. 
Dupuis,  CAP  Office,  915  2nd  Avenue, 
Room  442,  Seattle,  WA  98174.  Due  to 
limited  conference  space,  notification  of 
intent  to  attend  the  meeting  must  be 
made  with  Lori  M.  Dupuis.  Ms.  Dupuis 
can  be  reached  at  1-888-912-1227  or 
206-220-6096. 

The  Agenda  will  include  the 
following;  various  IRS  issue  updates 
and  reports  by  the  CAP  subgroups. 

Note;  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  etfective 
advance  notice. 

Dated:  December  6.  1999. 
John  J.  Mannion, 
Chief  Special  Projects. 

(FR  Doc.  99-32700  Filed  12-16-99;  8;45  am] 
BIUJNG  CODE  UaO-OI-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  law  92-463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Public  Law 
94—409  that  a  meeting  of  the 
Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board  will  be  held  at  the 
Crowne  Plaza  Hotel,  1001  14th  Street, 
NW,  Washington.  DC  on  January  27 
through  January  28,  2000. 

The  sessions  on  January  27  and 
January  28.  2000.  are  scheduled  to  begin 
at  8;30  a.m.  and  end  at  6:30  p.m.  The 
purpose  of  the  meeting  is  to  review 
rehabilitation  research  and  development 
applications  for  scientific  and  technical 
merit  and  to  make  recommendations  to 
the  Director,  Rehabilitation  Research 
and  Development  Service,  regarding 
their  funding. 

The  meeting  will  be  open  to  the 
public  for  the  January  27  session  from 
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8;30  a.m.  to  9  a.m.  for  the  discussion  of 
administrative  matters,  the  general 
status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  January  27,  from  9:00  a.m. 
through  January  28,  2000,  the  meefing  is 
closed  during  which  the  Board  will  be 
reviewing  research  and  development 
applications. 

This  review  involves  oral  comments, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  proposed 
research  protocols,  and  similar 
analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 


investigators.  Disclosure  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Disclosure  would  also  reveal 
research  proposals  and  research 
underway  which  could  lead  to  the  loss 
of  these  projects  to  third  parties  and 
thereby  fi^strate  future  agency  research 
efforts. 

Thus,  the  closing  is  in  accordance 
with  5  U.S.C.  552b(c)(6),  and  (c)(9)(B) 
and  the  determination  of  the  Secretary 
of  the  Department  of  Veterans  Affairs 
under  Section  10(d)  of  PuhUc  Law  92- 
463  as  amended  by  Section  5(c)  of 
Public  Law  94-409. 


Those  who  plan  to  attend  the  open 
session  should  write  to  Ms.  Victoria 
Mongiardo,  Program  Analyst, 
Rehabilitation  Research  and 
Development  Service  (122P), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.  NW,  Washington,  DC 
20420  (Phone;  202-408-3684)  at  least 
five  days  before  the  meeting. 

Dated;  December  7. 1999 

By  Direction  of  the  Secretary. 
Marvin  R.  Eason, 
Committee  Management  Officer. 
IFR  Doc.  99-32729  Filed  12-16-99;  8:45  ami 
BIUING  COOE  •n»-01-H 


Friday 

December  17,  1999 


Part  II 


Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Part  740  et  al. 

Valid  Existing  Rights;  Final  Rule 


c 


30  CFR  Part  761 

Interpretative  Rule  Related  to  Subsidence 

Due  to  Underground  Coal  Mining;  Final 

Rule 
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OEPARTMEtfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parta  740,  745,  761,  762,  772, 
773,  778,  780,  and  784 

RIN  1029-A842 

Valid  Existing  Rights 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule  and  record  of 

decision. 

summary:  This  rule  redefines  the 
circumstances  under  which  a  person 
has  valid  existing  rights  (VER)  to 
conduct  surface  coal  mining  operations 
on  lands  listed  in  section  522(e)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or 
"the  Act").  Section  522(e)  prohibits  or 
restricts  surface  coal  mining  operations 
on  certain  lands,  including,  among  other 
areas,  units  of  the  National  Park  System. 
Federal  lands  in  national  forests,  and 
buffer  zones  for  public  parks,  public 
roads,  occupied  dwellings,  and 
cemeteries.  The  rule  also  establishes 
requirements  for  submitting  and 
processing  requests  for  VER 
determinations  for  those  lands.  Finally, 
the  rule  modifies  the  exception  for 
existing  operations:  revises  the 
procedures  for  compatibility  findings 
for  surface  coal  mining  operations  on 
Federal  lands  in  national  forests;  and 
establishes  requirements  governing  coal 
exploration  activities  on  the  lands  listed 
in  section  522(e)  of  SMCRA.  Adoption 
of  this  rule  removes  all  existing 
suspensions  affecting  30  CFR  part  761. 
EFFECTIVE  DATE:  [anuary  18.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Rice.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Room 
115.  South  Interior  Building.  1951 
Constitution  Avenue,  NW,  Washington. 
tX:  20240.  Telephone;  (202)  208-2829. 
E-mail  address;  drice^smie.gov. 
Additional  information  concerning 
OSM,  this  rule,  and  related  documents 
may  be  found  on  OSM's  home  page  on 
the  Internet  at  http://www.osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Conleots 

I.  Haw  did  we  obtain  and  consider  public 

inpul? 

II.  What  general  commsnts  did  we  receive  on 

the  proposed  rule? 

III.  How  does  the  final  rule  differ  stylisUcally 

from  the  proposed  rule? 

IV.  In  what  context  does  the  term  VER  appear 

in  SMCRA? 


V.  What  is  the  legislative  history  of  the  VER 

provision  in  section  522(e)? 

VI.  How  did  we  previously  define  or  attempt 

to  define  VER? 
Vn.  Section  761.5:  How  are  we  defining  VER 
in  this  final  rule? 

A.  Introductory  Language. 

B.  Paragraph  (a):  Property  Rights 
Demonstration. 

C.  Paragraph  (b):  Primary  Standards  for 
VER. 

1.  What  alternatives  did  we  coiuider? 

2.  Why  did  we  select  the  good  faitll/all 
permits  standard? 

3.  What  comments  did  we  receive 
regarding  takings  issues  concerning  the 
good  faith/all  permits  standard? 

4.  Why  did  we  reject  the  takings  standard? 

5.  Why  did  we  reject  the  ownership  and 
authority  standard? 

D.  Paragraph  (b)(2):  "Needed  for  and 
Adjacent"  Standard. 

1.  What  is  the  history  of  this  standard? 

2.  How  did  we  propose  to  revise  this 
standard  in  1997? 

3.  How  does  the  standard  in  the  final  rule 
differ  from  the  one  that  we  proposed  in 
1997? 

4.  What  comments  did  we  receive  on  the 
proposed  standard  and  how  did  we 
dispose  of  them? 

E.  Paragraph  (c):  VER  Standards  for  Roads. 

F.  How  does  the  definition  address  VER  for 
lands  that  come  under  the  protection  of 
section  522(e)  after  August  3.  1977? 

VIII.  How  does  our  definition  of  VER 

compare  with  VER  under  other  Federal 
statutes? 

K.  Are  VER  transferable? 

X.  Sections  740.4.  745.13,  and  761.14(a); 

Who  is  responsible  for  VER 
determinations  for  non-Federal  lands 
within  section  522(o)(l)  areas? 

A.  Statutory  Bacltground  and  Rulemaidng 
History. 

B.  What  alternatives  did  we  consider? 

C.  Which  alternative  are  we  adopting? 

XI.  Sections  740.11  and  761.14(a):  Which 

VER  definition  (State  or  Federal)  applies 
to  lands  listed  in  section  522(e)(1)  and 
(e)(2)  of  the  Act? 

XII.  What  other  changes  are  we  making  in  the 
Federal  lands  program  regulations  in  30 
CFR  Parts  740  and  745? 

XIII.  Why  are  we  removing  the  definition  of 
"surface  coal  mining  operations  wliich 
exist  on  the  date  of  enactment"  from  30 
CFR  761.5? 

XIV.  Why  are  we  adding  definitions  of  "we" 
and  "you"  and  their  grammatical  forms 
to  30  CFR  761.5? 

.\V.  How  have  we  revised  30  CFR  761.11. 
which  is  the  regulatory  counterpart  to 
the  prohibitions  and  limitations  of 
section  522(e)  of  the  Act? 

XVI.  Section  761.12:  Which  operations 
qualihr  for  the  exception  for  existing 
operations? 

XVII.  Why  are'we  removing  the  prohibitions 
in  former  30  CTR  761.11(h)? 

XVIII.  Why  did  we  reorganize  former  30  CFR 
761.12  as  §S  761.13  through  761.17  and 
762.14? 


XIX.  Section  761.13:  How  have  we  revised 
the  procedural  requirements  for 
compatibility  findings  for  stu^ce  coal 
mining  operations  on  Federal  lands  in 
national  forests? 

XX.  How  do  30  CFR  761.14  and  761.15. 
which  concern  waivers  for  buffer  zones 
for  public  roads  and  occupied  dwellings, 
differ  from  former  30  CFR  761.12(d)  and 
(e)? 

XXI.  Section  761.16:  What  are  the  submission 
requirements  for  requests  for  VER 
determinaUons  and  how  will  these 
requests  he  processed? 

A.  In  what  major  ways  does  the  final  rule 
differ  from  the  proposed  rule? 

1.  Role  of  Federal  Surface  Management 
Agencies. 

2.  Handling  of  Situations  Involving 
Property  Rights  Disputes. 

3.  Action  on  Incomplete  Requests. 

4.  Administrative  Completeness  Reviews. 

5.  Notification  Requirements  for  Lands 
Listed  in  30  CFR  761.11(a). 

B.  Paragraph  (a);  To  which  agency  must 
you  submit  a  request  for  a  VER 
determination? 

C.  May  a  request  for  a  VER  determination 
be  submitted  separately  from  a  permit 
application? 

D.  Paragraph  (b);  What  information  must 
you  include  in  a  request  for  a  VER 
determination? 

E.  Paragraph  )c);  How  will  the  agency 
initially  review  my  request? 

F.  Paragraph  (d):  What  notice  and  commanl 
requirements  apply  to  the  VER 
determination  process? 

G.  Paragraph  (e):  How  will  a  decision  be 
made? 

H.  Paragraph  (I):  How  may  a  VER 
determination  be  appealed? 

I.  Paragraph  (g);  To  what  extent  and  in 
what  marmer  must  records  related  to  the 
VER  determination  process  be  made 
available  to  the  public? 

).  May  the  regulatory  authority  reconsider 
VER  determinations  during  review  of  a 
subsequent  permit  application? 
XXII.  How  does  new  30  CFR  761.17.  which 
concerns  regulatory  authority  obligations 
at  the  time  of  permit  application  review, 
differ  from  its  predecessor  provisions  in 
former  30  CFR  761.12? 
XXm.  How  and  why  are  we  revising  Part  762. 
which  contains  criteria  for  the 
designation  of  lands  as  unsuitable  for 
surface  coal  mining  operations? 

XXIV.  SecUon  772.12;  What  are  the 
requirements  for  coal  exploration  on 
lands  designated  unsuitable  for  surface 
coal  mining  operations? 

XXV.  Technical  /Vmendments  to  Parts  773, 
778.  780.  and  784. 

XXVL  What  effect  will  this  rule  bave  in 

Federal  program  States  and  on  Indian 

lands? 
XXVn.  How  will  this  rule  affect  State 

programs? 
XXVIH.  How  does  this  rule  impact 

information  collection  requirements? 
XXIX.  Procedural  Matters. 

A.  Executive  Order  1 2866:  Regulatory 
Planning  and  Review. 

B.  Regulatory  Flexibility  Act. 
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C.  Small  Business  Regulatory  Enforcement 
Fairness  Act. 

D.  Unfiinded  Mandates  Reform  Ad  of 
1995. 

E.  Executive  Order  12630:  Takings. 

F.  Executive  Order  13132:  Federalism. 

G.  Executive  Order  129B8;  Civil  lustice 
Reform. 

H.  Papervs-ork  Reduction  Act. 
I.  National  Environmental  Polit:\'  .Act  of 
1969  and  Record  of  Decision. 

I.  How  Did  We  Obtain  and  Consider 
Public  Inpul? 

This  final  rule  is  based  on  a  proposed 
nUe  that  we  published  for  public  review 
and  comment  on  lanuary  31,  1997  (62 
FR  4836).  We  also  posted  the  proposed 
rule  and  associated  documents  on  our 
home  page  on  the  Internet.  In  response 
to  requests  from  the  public,  we  held 
public  hearings  on  the  proposed  rule  in 
Athens,  Ohio;  Billings.  Montana: 
Washington.  Peimsylvania;  and 
Whitesburg,  Kentucky.  The  comment 
period  was  originally  scheduled  to  close 
fune  2,  1997,  but,  in  response  to  several 
requests,  we  extended  the  deadline  until 
August  1, 1997.  See  62  FR  29314.  Mav 
30,  1997. 

In  addition  to  the  testimony  offered  at 
the  four  hearings,  we  received 
approximately  75  written  comments 
specific  to  the  proposed  nde;  31  from 
private  citizens.  28  from  companies  and 
associations  affiliated  with  the  mining 
industry,  4  from  enviroiunental 
organizations,  and  11  from  Federal, 
State,  and  local  governmental  entities 
and  associations.  In  developing  the  final 
nde.  we  considered  all  comments  that 
were  germane  to  the  proposed  rule.  In 
this  preamble,  we  discuss  how  we 
revised  the  proposed  rule  in  response  to 
comments.  We  also  explain  the 
disposition  of  those  comments  that  did 
not  residt  in  a  change  in  the  proposed 
rule. 

n.  What  General  Comments  Did  We 
Receive  on  the  Proposed  RtUe? 

Many  comments  from  private  citizens 
expressed  general  opposition  to  mining 
on  public  lands,  especially  in  national 
parks  and  national  forests.  Since 
SMCRA  allows  mining  on  these  lands 
under  certain  circumstances,  we  have 
no  authority  to  adopt  a  regulation  that 
woidd  impose  an  absolute  prohibition 
on  mining  on  these  lands. 

One  commenter  representing  several 
States  disputed  the  need  for  any 
ndemaking,  arguing  that  the  present 
system  is  working  well  and  is  consistent 
with  the  principles  of  State  primacy 
imder  SMCRA.  However,  some 
commenters  representing  individual 
State  regulatory  authorities  expressed 
support  for  the  clarity  and  additional 
specificity  that  the  rule  would  provide. 


Furthermore,  two  Federal  district  courts 
have  ordered  OSM  to  take  steps  to 
promulgate  a  final  rule  defining  VER. 
Belville  Mining  Co.  v.  Lujan,  No.  C-1- 
89-790  (S.D.  Ohio  1991)  and  Helmick  v. 
U.S.,  No.  95-0115  (N.D.  W.Va.  1997). 

Finally,  we  believe  that  a  Federal 
definition  is  necessary  to  establish  a 
reference  point  for  State  definitions  and 
to  ensure  that  the  lands  listed  in  section 
522(e)  of  the  Act  are  protected  as 
Congress  intended.  The  good  faith/all 
permits  standard  that  we  are  adopting  as 
part  of  the  VER  definition  in  this  final 
rule  will  cause  relatively  little 
disruption  to  existing  Stale  regulator)' 
programs.  Twenty  of  the  24  States  with 
approved  regulatory  programs  under 
section  503  of  the  Act  already  rely  upon 
a  good  faith/ all  permits  or  all  permits 
standard  for  VER. 

One  commenter  requested  that  the 
final  rtile  and  related  documents 
consistently  use  the  term  "type"  to  refer 
to  the  distinction  between  surface  and 
tmdergrotind  mining.  Similarly,  the 
conunenter  stated  that  the  term 
"method"  should  refer  only  to  the 
specific  techniques  employed  for  either 
siuface  or  imderground  mining 
operations;  e.g.,  area,  contour  or 
mountaintop  removal  for  surface  mining 
operations  and  longwall  or  room  and 
pillar  for  undergroimd  mining 
operations.  We  have  endeavored  to 
apply  these  terms  in  the  manner 
recommended,  although  "type"  may 
also  mean  "method."  depending  upon 
context,  deed  nuances,  and  the  vagaries 
of  State  property  law. 

m.  How  Does  the  Final  Rule  Differ 
Stylistically  From  the  Proposed  Rule? 

On  )une  1. 1998,  President  Clinton 
issued  an  Executive  Memorandum 
requiring  the  use  of  plain  language  in  all 
proposed  and  final  rulemaking 
documents  published  after  January  1 . 
1999.  The  memorandum  provides  the 
following  description  of  plain  language: 

Plain  language  requirements  vary  from  one 
document  to  another,  depending  on  the 
intended  audience.  Plain  language 
documents  have  logical  organization,  easy-to- 
read  design  features,  and  use: 

•  Common,  everyday  words,  except  for 
necessary  technical  terms; 

•  "you"  and  other  pronouns; 

•  the  active  voice,  and 

•  short  sentence. 

The  President's  memorandiui 
includes  an  exception  for  final  rules 
based  upon  proposed  rules  published 
before  lanuary  1.  1999.  While  that 
exception  applies  to  this  final  rule,  we 
have  incorporated  some  plain  language 
principles  in  this  rule,  as  required  by  a 
memorandum  dated  Jime  10,  1998.  from 
the  Office  of  the  Secretary  of  the 


Department  of  the  Interior.  Thus,  the 
final  nde  and  preamble  use  the 
pronouns  "we,"  "us."  and  "our"  to  refer 
to  OSM.  and  the  pronoims  "you"  and 
"yotu- "  to  refer  to  a  person  who  claims 
or  seeks  to  obtain  an  exception  or 
waiver  authorized  under  30  CFR  761 . 1 1 
or  section  522(e)  of  the  Act.  In  all  other 
cases,  we  specifically  identify  the 
person  or  agency  to  which  the  rule  or 
preamble  refers.  Other  changes  include 
avoidance  of  the  word  "shall."  Instead, 
the  final  rule  and  preamble  use  "must" 
to  indicate  an  obligation,  "vrill"  to 
identify  a  future  event,  and  "may  not" 
to  convey  a  prohibition. 

We  recognize  that  more  could  be  done 
to  comply  more  fully  with  plain 
language  principles.  However,  further 
changes  woidd  require  a  wholesale 
revision  of  the  entire  regulation,  which 
would  delay  considerably  publication  of 
a  final  nde.  For  this  reason,  we  have 
deferred  a  more  extensive  plain 
language  rewrite. 

rv.  In  What  Context  Does  the  Term  \'ER 
Appear  in  SMCRA? 

As  summarized  below,  section  522(e) 
of  SMCRA.  30  use.  1272(e).  prohibits 
or  restricts  siirface  coal  mining 
operations  on  certain  lands  after  the 
date  of  SMCRA's  enactment  (August  3. 
1977).  However,  the  Act  specifies  that 
these  prohibitions  and  restrictions  are 
"subject  to  valid  existing  rights."  It 
ftuiher  provides  that  these  prohibitions 
and  restrictions  do  not  apply  to 
operations  in  existence  on  the  date  of 
enactment. 

Section  522(e)(1)  protects  all  lands 
within  the  boimdaries  of  units  of  the 
National  Park  System;  the  National 
Wildlife  Refuge  System;  the  National 
System  of  Trails;  the  National 
Wilderness  Preservation  System;  the 
Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  under 
section  S(a)  of  the  Wild  and  Scenic 
Rivers  Act;  and  National  Recreation 
Areas  designated  bv  Act  of  Congress, 

Section  522(e)(2)' prohibits  surface 
coal  mining  operations  on  Federal  lands 
within  the  boimdaries  of  any  national 
forest  unless  the  Secretary  finds  that 
there  are  no  significant  recreational, 
timber,  economic,  or  other  resources 
that  may  be  incompatible  with  such 
operations.  If  the  Secretary'  makes  this 
finding,  the  Act  allows  the  approval  of 
surface  oj;>erations  and  impacts  incident 
to  an  imdergroimd  mine  on  any  national 
forest  lands.  In  addition,  if  the  Secretary 
makes  this  finding,  the  Act  allows 
approval  of  any  type  of  surface  coal 
nuning  operations  on  national  forest 
lands  west  of  the  100th  meridian 
(except  the  Custer  National  Forest)  that 
lack  significant  forest  cover,  provided 
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the  proposed  operations  comply  with 
certain  statutes. 

Section  S22(e)(3)  prohibits  surface 
coal  mining  operations  that  would 
adversely  impact  publicly  owned  parks 
and  properties  listed  on  the  National 
Register  of  Historic  Places.  However, 
this  paragraph  of  the  Act  provides  a 
waiver  for  surface  coal  mining 
operations  that  receive  joint  approval 
from  the  regulatory  authority  and  the 
agency  with  jurisdiction  over  the  park 
or  place. 

Section  522(e)(4)  prohibits  surface 
coal  mining  operations  within  100  feet 
of  the  outside  right-of-way  line  of  any 
public  road,  but  it  provides  a 
mechanism  and  criteria  for  approval  of 
exceptions  from  this  prohibition.  It  also 
exempts  mine  access  and  haulage  roads 
at  the  point  of  intersection  with  a  public 
road. 

Section  5Z2(e)(5)  prohibits  surface 
coal  mining  operations  within  100  feet 
of  a  cemetery  or  within  300  feet  of  a 
public  building,  school,  church. 
conununity  or  institutional  building,  or 
public  park.  This  paragraph  also 
prohibits  operations  within  30O  feet  of 
an  occupied  dwelling,  but  it  allows  the 
owner  of  the  dwelling  to  waive  the 
prohibition. 

The  term  VER  also  appears  in  section 
601(d)  of  SMCRA.  which  pertains  to  the 
designation  of  Federal  lands  as 
unsuitable  for  mining  operations  for 
minerals  or  materials  other  than  coal. 
Specifically,  this  paragraph  of  the  Act 
provides  that  "[vjalid  existing  rights 
shall  be  preserved  and  not  a^cted  by 
such  designation." 

SMCRA  does  not  define  or  explain  the 
meaning  of  VER  in  the  context  of  either 
section  522(e)  or  section  601.  Today's 
rulemaking  addresses  VER  only  in  the 
context  of  section  522(e). 

V.  What  Is  the  Legislative  History  of  the 
VER  Provision  in  Section  S22(e)? 

The  legislative  history  of  section 
522(e)  in  general  and  the  VER  exception 
in  particular  is  sparse.  In  this  portion  of 
the  preamble,  we  either  quote  or 
summarize  all  the  legislative  history 
that  we  found  pertinent  to  the  rationale 
for  the  final  rule  and  disposition  of 
comments.  The  other  portions  of  this 
preamble  discuss  how  we  and  others 
interpret  the  legislative  history,  and 
how  these  interpretations  influenced  the 
decision-making  process. 

Language  in  Previous  Versions  of 
SMCRA 

The  phrase  "subject  to  valid  existing 
rights"  and  the  current  outline  of 
section  522(e)  first  appear  in  the 
conference  conunittee  version  of  the 
1974  precursor  to  SMCRA.  Prior  to  the 


conference  conunittee  changes,  the 
Senate  bill  (S.  425)  excluded  only 
existing  operations  from  the 
prohibitions  of  what  is  now  section 
522(e).  The  House  bill  (H.R.  11500) 
contained  an  exception  only  for  certain 
situations  in  which  a  person  had  made 
substantial  legal  and  financial 
conunitments  in  an  existing  mine  before 
September  1,  1973 — and  that  exception 
applied  only  to  the  lands  listed  in  what 
is  now  paragraphs  (e)(1)  and  (e)(2)  of 
section  522  of  the  Act. 

Committee  Reports 

The  1977  conference  committee 
report  on  the  legislation  that  became 
SMCRA  does  not  address  VER.  See  H.R. 
Conf.  Rep.  No.  95-493.  at  110-11 
(1977).  Thus,  the  most  authoritative 
source  in  the  legislative  history  of 
SMCRA  does  not  clarify  congressional 
intent  with  respect  to  the  meaning  of 
VER  under  section  522(e). 

The  1974  conference  committee 
report  explains  that  the  addition  of  the 
phrase  "subject  to  valid  existing  rights" 
to  section  522(e)  was  intended  to 
address  surface  coal  mining  operations 
on  national  forest  lands.  H.R.  Conf.  Rep. 
No.  93-1522.  at  85  (1974).  Subsequent 
committee  reports  on  succeeding 
versions  of  SMCRA  contain  either 
substantively  identical  or  abbreviated 
discussions  of  this  topic  without  further 
elucidation  on  the  meaning  of  VER 
under  section  522(e).  See  S.  Rep.  No. 
94-28.  at  220  (1975);  H.R.  Conf.  Rep. 
No.  94-169,  at  85  (1975);  H.R.  Rep.  No. 
94-896,  at  47-48  (1976);  H.R.  Rep.  No. 
94-1445.  at  47  (1976);  H.R.  Rep.  No.  95- 
218,  at  95  (1977);  and  S.  Rep.  No.  95- 
128.  at  94-95  (1977).  Therefore,  for 
purposes  of  providing  background  for 
this  rulemaking,  we  will  quote  only  the 
discussions  from  the  most  recent 
committee  reports,  which  pertain  to  the 
legislation  that  the  President  ultimately 
siraied  into  law. 

The  committee  report  on  H.R,  2,  the 
House  version  of  the  legislation  that 
iiltimately  became  SMCRA,  contains  the 
following  passage: 

The  language  "subject  to  valid  existing 
rights"  in  secUon  522(e)  is  intended, 
however,  to  make  dear  that  the  prohibition 
of  strip  mining  on  the  national  fore.sts  is 
.subject  to  previous  court  interpretations  of 
valid  existing  rights.  For  example,  in  West 
Virginia'.s  .Monongahela  National  Forest,  strip 
mining  of  privately  owned  coal  underlying 
federally  owned  surface  has  been  prohibited 
as  a  result  of  United  States  v.  Polino,  [13l! 
F.  Supp.  1772]  (1955).  In  this  case  the  court 
held  that  "stripping  was  not  authorized  by 
mineral  reservation  in  a  deed  executed  before 
the  practice  was  adopted  in  the  county  where 
the.  land  lies,  unless  the  contract  expressly 
grants  stripping  rights  by  use  of  direct  or 
clearly  equivalent  words.  The  party  claiming 


such  rights  must  show  usage  or  custom  at  the 
time  and  place  where  the  contract  is  to  be 
executed  and  must  show  that  such  rights 
were  contemplated  by  the  parties. '  The 
phrase  "subject  to  valid  existing  rights  '  is 
thus  in  no  way  intended  to  open  up  national 
forest  lands  to  strip  mining  where  previous 
legal  precedents  have  prohibited  stripping. 

H.R.  Rep.  No.  95-218,  at  95  (1977). 
The  committee  report  on  S.  7,  the 
Senate  version  of  the  legislation  that 
ultimately  became  SMCRA,  contains  a 
similar  discussion: 

All  of  these  bans  listed  in  subsection  (e)  are 
subject  to  valid  existing  rights.  This  language 
is  intended  to  make  clear  that  the  prohibition 
of  strip  mining  on  the  national  forests  is 
subject  to  previous  state  court  interpretation 
of  valid  existing  rights.  The  language  of 
422(e)  [now  522(e)Tis  in  no  way  intended  to 
affect  or  abrogate  any  previous  State  court 
decisions.  The  party  claiming  such  rights 
must  show  usage  or  custom  at  the  time  and 
place  where  the  contract  is  to  be  executed 
and  must  show  that  such  rights  were 
contemplated  by  the  parties.  The  phrase 
"subject  to  valid  existing  rights"  is  thus  in  no 
way  intended  to  open  up  national  forest 
lands  to  strip  mining  where  previous  legal 
precedents  have  prohibited  stripping. 

S.  Rep.  No.  95-128,  at  94-95  (1977). 

Congressman  Manuel  Lujan,  Jr. 
attached  the  following  statement  of 
separate  views  to  the  House  committee 
report: 

Much  has  been  said  aix)ut  the  problem 
presented  by  the  language  contained  in  Sec. 
522(e)  of  H.R.  2  •   •  •. 

As  the  Committee  Report  indicates,  this 
section's  limitation  that  the  prohibition  is 
"subject  to  valid  existing  rights"  is  not 
intended  to  open  up  national  forest  lands  to 
strip  mining  when  previous  legal  precedents 
have  prohibited  stripping.  Naturally,  the 
bill's  language  is  also  subject  to  the  corollary 
that  it  is  not  intended  to  preclude  mining 
where  the  owner  of  the  mineral  has  the  legal 
right  to  extract  the  coal  by  surface  mining 
methodlsj. 

Concerns  in  this  area  are  not  merely 
hypothetical.  For  example,  in  the 
establishment  of  the  national  forest  system  in 
many  areas  of  the  country,  grantors  sold  the 
land  to  the  United  Stales  govenunent  for 
inclusion  in  a  national  forest,  but  reserve[d] 
mineral  rights  for  themselves  and  deeds  of 
conveyance  for  which  the  United  States  was 
a  pariy  The  language  of  Sec.  522(e)  itself,  the 
thnisl  of  the  report  discussion  and  common 
sense  all  dictate  that  the  only  logical 
interpretation  of  Sec.  522(e)  is  that  enactment 
of  this  legislation  does  not  disrupt  the 
relationship  between  the  owner  of  the  coal 
and  the  Federal  government. 

I  believe,  therefore,  that  it  would  be 
contrary  to  the  intention  of  the  Act.  and  a 
misuse  of  the  Act,  for  the  Forest  Sen'ice  (or 
anyone  else)  to  argue  that  (SMCRAj  somehow 
modities  the  relationship  between  the  owner 
of  the  surface  and  subsurface  rights.  dUearly, 
alienation  by  sale,  assignment,  gift,  or 
inheritance  of  the  property  right  of  the  coal 
is  not  affected  by  the  Act  nor  is  the  legal  right 


to  mine  the  coal  in  any  way  modifiod  if  such 
right  existed  prior  to  enactment  of  the  Act. 

H.R.  Rep.  No.  95-218,  at  189  (1977). 

Part  VI1.C.5.  of  this  preamble  contains 
a  discussion  of  the  significance  of 
Congressman  Lujan's  statements. 

Floor  Debate  (Congressional  Record! 

In  remarks  made  on  the  House  floor 
during  debate  on  the  1975  precursor  to 
SMCRA,  Congressman  John  Dingell 
questioned  the  need  for  the  phrase 
"subject  to  valid  existing  rights,"  stating 
that  "it  is  extra  verbiage  and  really  has 
no  meaiung."  121  Cong.  Rec.  H7Ci48 
(March  18. 1975)  (statement  of  Rep. 
Dingell).  He  offered  an  amendment  that 
would  have  removed  this  phrase  and 
replaced  it  with  a  provision  allowing 
stirface  coal  mining  operations  in 
national  forests  and  grasslands 
whenever  the  deeds  conveying  lands  to 
the  United  States  reserved  the  coal  and 
specifically  provided  for  the  use  of 
surface  mining  methods.  The  House 
rejected  the  amendment.  121  Cong.  Rec. 
H7050  (March  18. 1975). 

During  floor  debate  on  the  same  bill. 
Congressman  Delberl  Latta  asked 
"whether  this  legislation  affects  in  any 
way  the  rights  of  an  owner  of  mineral 
rights  situated  below  land  owned  by  the 
Federal  Government."  121  Cong.  Rec. 
H6679  (March  14, 1975).  In  response. 
Congressman  Morris  Udall  cited  section 
714  of  SMCRA,  which  he  characterized 
as  requiruig  surface  owner  consent 
before  any  underlying  Federal  coal  may 
be  mined.  Congressmen  Latta,  Udall, 
and  others  then  engaged  in  the 
following  exchange: 

Mr.  LATTA.  That  takes  care  of  the  Federal 
Ckivemment  when  it  owns  the  mineral  rights, 
but  I  have  reference  to  the  opposite  situation 
where  the  surface  is  owned  by  the  Federal 
Government,  but  the  mineral  rights  have 
been  retained  by  a  private  owner. 

Mr.  UDALL.  VVe  did  not  deal  with  that 
problem.  I  do  not  know  of  any  instance  in 
which  it  would  arise  or  be  affected. 

Mr.  LATTA.  It  is  not  covered  bv  this  bill. 

Mr.  OTTINGER.  Mr.  Speaker,  if  the 
gentleman  would  yield,  why  would  not  the 
rights  of  a  surface  owner  be  protected  where 
the  mineral  rights  were  not  owned  by  the 
Federal  Government,  but  were  owned 
privately? 

Mr.  UDALL.  The  problem  we  dealt  with 
was  the  situation  in  the  instance  where 
private  interests  owned  the  surface  but  the 
Federal  Government  owned  the  coal. 
*         •         *         *         • 

Mr.  OTTINGER.  If  the  gentleman  will  yield 
further.  I  think  there  are  situations  where 
private  owners  own  both  the  surface  and  the 
coal,  and  there  is  no  protection  provided. 

Mr.  UDALL.  in  that  case  the  whole  thrust 
of  the  bill  is  to  regulate  how  to  mine  coal, 
whatever  the  ownership  is. 


Mr.  LATTA.  '  *  •  [IK  1  understood  what 
you  said,  this  bill  does  not  deal  with  the 
situation  propounded  in  my  question, 
meaning  where  a  private  citizen  has  sold  the 
surface  to  the  Federal  Government  and  has 
retained  thellBineral  rights.  This  bill  would 
not  in  any  way  affect  the  mineral  rights  of 
that  private  citizen? 

Mr.  UDALL.  This  is  a  bill  that  deals  with 
how  one  mines  coal  in  that  situation  and 
every  other  situation,  but  we  do  not  attempt 
to  change  property  rights  in  the  situation  the 
gentleman  talks  about  and  thus  the  mineral 
rights  are  not  affected. 

121  Cong.  Rec.  H6679  (1975). 

Part  VI1.C.5.  of  this  preamble  includes 
a  discussion  of  the  significance  of  this 
colloquy. 

Some  commenters  referred  to  a  floor 
debate  on  a  proposed  amendment  to 
section  601  of  H.R.  2,  the  House  bill  that 
eventually  became  SMCRA.  (Section 
601  provides  for  the  designation  of 
Federal  lands  as  unsuitable  for  the 
mining  of  minerals  and  materials  other 
than  coal.)  Congressman  Teno  Roncalio 
proposed  an  amendment  to  delete  the 
sentence  in  section  601(d)  that  reads, 
"Ivjalid  existing  rights  shall  be 
preserved  and  not  affected  by  such 
designation."  Congressman  Udall 
opposed  the  amendment  "because  it 
takes  from  the  bill  a  statement  that  valid 
legal  rights  should  be  preserved.  I  do 
not  think  we  should  do  that  without 
paying  compensation  under  the  fifth 
amendment  Isjc)."  123  Cong.  Rec. 
H12878  (1977)  (April  29,  1977) 
(statement  of  Rep.  Udall).  The  House 
rejected  the  amendment  and  retained 
the  language  at  issue.  However,  as 
discussed  in  parts  VII. C. 4.  and  Vni  of 
this  preamble,  we  now  find  this 
colloquy  to  he  of  little  relevance  to  the 
meaning  of  VER  under  section  522(e). 

VI.  How  Did  We  Previously  Define  or 
Attempt  To  Define  VER? 

ne  1978  Proposed  Rule 

In  our  first  attempt  to  define  VER  after 
the  enactment  of  SMCRA,  we  proposed 
to  adopt  different  VER  standards  for 
different  categories  of  lands.  For  lands 
protected  under  paragraphs  (e)(1)  and 
(e)(2)  of  section  522.  we  proposed  a 
form  of  the  ownership  and  authority 
standard.  Specifically,  the  proposed  rule 
would  have  defined  VER  as: 

Those  property  rights  in  existence  on 
August  3.  1977,  that  were  created  by  a  legally 
binding  conveyance,  lease,  deed,  contract,  or 
other  document  which  expressly  authorizes 
the  applicant  to  produce  coal  by  suHace  coal 
mining  operations  and  the  exercise  of  such 
rights  cannot,  under  applicable  State  or 
Federal  law.  be  conditioned  or  denied  in  the 
manner  provided  in  [30  CFR  Part  761  [. 

For  lands  protected  tmder  paragraphs 
(e)(3)  through  (e)(5)  of  section  522.  we 


proposed  to  limit  VER  to  those  lands  for 
which  a  person  had  obtained  all  State 
and  Federal  permits  needed  to  conduct 
siuface  coal  mining  operations  as  of 
August  3.  1977.  The  preamble  to  the 
proposed  rule  indicates  that  we 
presumed  that  the  first  standard  would 
apply  only  to  Federal  lands,  while  the 
second  standard  would  apply  only  to 
State  and  privatelv  owned  lands.  See  41 
FR  41662.  41686,  41826,  September  18. 
1978. 

The  1979  Final  Rule 

After  evaluating  the  comments 
received  on  the  1978  proposed  rule,  we 
decided  that  the  proposed  "dual 
definition  was  not  really  workable 
because  it  did  not  distinctly  separate 
Federal  lands  from  private  lands."  44 
FR  14993,  March  13,  1979.  Section 
522(e)(1)  includes  both  Federal  and 
non-Federal  lands,  and  paragraphs  (e)(3| 
through  (e)(5)  of  that  secUon  apply 
regardless  of  land  ownership.  Except  for 
paragraph  (e)(2).  Congress  did  not 
establish  Federal  versus  non-Federal 
ownership  as  a  criterion  for  protection 
under  section  522(e).  Nor  did  Congress 
prescribe  different  levels  of  protection 
trader  section  522(e)  for  Federal  and 
non-Federal  lands. 

Accordingly,  the  final  rule 
promulgated  in  1979  contains  a  single 
definition  of  VER  that  applies  to  all 
lands  listed  in  section  522(e).  In 
developing  this  definition,  we  relied 
upon  (1 )  a  belief  that  Congress  created 
the  VER  exception  as  a  means  of 
avoiding  compensable  takings  of  private 
property  and  (2)  the  principle  that  the 
extent  to  which  the  Federal  government 
and  States  may  prohibit  or  restrict  the 
exercise  of  private  property  rights 
without  providing  compensation  is 
determined  by  case  law  established 
pursuant  to  the  Fifth  and  Fouirteenth 
Amendments  to  the  Constitution. 
Specifically,  we  "endeavored  to 
determine  the  point  at  which  pa\'ment 
would  be  required  because  a  taking  had 
occurred,  then  to  define  'valid  existing 
rights'  in  those  terms,  i.e..  those  rights 
which  cannot  be  affected  without 
pa>ing  compensation."  44  FR  14992, 
March  13,  1979,  col  1. 

The  definition  provided  that,  except 
for  haul  roads,  VER  included  only  those 
property  rights  in  existence  on  August 
3. 1977.  the  owners  of  which  either  had 
obtained  all  necessary  permits  for  the 
proposed  surface  coal  mining  operation 
on  or  before  August  3,  1977  (the  "all 
permits  "  standard),  or  could 
demonstrate  that  the  coal  for  which  the 
exception  was  sought  was  both  needed 
for  and  immediately  adjacent  to  a 
surface  coal  mining  operation  in 
existence  on  August  3. 1977  (the 
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"needed  for  and  adjacent"  standard). 
See  44  FR  14902, 15342.  March  13, 
1979. 

Litigation  Concerning  the  1979  Final 
Rule 

The  mining  industry,  the  State  of 
Illinois,  the  National  Wildlife 
Federation,  and  assorted  environmental 
organizations  all  challenged  the  validity 
of  the  1979  definition.  Industry  and 
Illinois  alleged  that  this  definition 
entailed  a  taking  of  property  in  violation 
of  the  Fifth  and  Fourteenth 
Amendments.  Because  the  plaintiffs 
presented  no  evidence  that  the 
definition  had  caused  actual  loss  or 
harm  to  a  specific  party,  the  court 
declined  to  rule  on  the  constitutionality 
of  the  definition  on  the  basis  of  a 
hypothetical  claim.  However,  the  court 
asserted  that  a  person  who  applies  for 
all  permits,  but  fails  to  receive  one  or 
more  through  government  delay, 
engenders  the  same  investments  and 
e.xpectations  as  a  person  who  has 
obtained  all  permits.  Specifically,  the 
court  stated  that  "a  good  faith  attempt 
to  have  obtained  all  permits  before  the 
August  3.  1977  cul-off  date  should 
suffice  for  meeting  the  all  permits  test." 
In  re  Permanent  Surface  Mining 
Regulation  Litigation  1, 14  Env't  Rep. 
Cas.  (BNA)  1083.  1091  (D.D.C..  Feb.  26. 
1980).  VPSMRL  I,  Round  /'I. 

The  industry  plaintiffs  appealed  those 
portions  of  the  district  court's  decision 
in  PSMRL  I,  Round  I  that  were  adverse 
to  their  interests.  However,  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
remanded  the  appeal  after  the 
govenunent  informed  the  court  that  it 
was  reconsidering  the  1979  definition. 
Thus,  the  court  never  reached  a  decision 
on  the  merits  of  the  appeal.  The  remand 
order  specified  that  the  judgment  of  the 
District  Court  could  not  be  considered 
final.  See  In  re  Permanent  Surface 
Mining  Regulation  Litigation,  No.  80- 
1810.  Order  of  Remand  (D.C.  Or..  Feb. 
1.  1983). 

The  1980  Suspension  Notice 

To  comply  with  the  decision  in 
PSMRL  I  Round  I  14  Env't  Rep.  Cas. 
(BNA)  1091  (1980).  which  partially 
remanded  the  all  permits  standard,  we 
suspended  the  1979  definition  of  VER  to 
the  extent  that  it  required  that  all 
permits  have  been  obtained  before 
August  3. 1977.  See  45  FR  51547-48. 
August  4.  1980.  The  suspension 
document  stated  that,  pending  further 
rulemaking,  we  would  interpret  the 
definition  as  including  the  court's 
suggestion  that  a  good  faith  effort  to 
obtain  all  permits  by  that  date  should 
suffice  to  establish  VER.  This  standard 


is  known  as  the  "good  faith/all  permits" 
standard. 

The  1982  Proposed  Rule 

On  June  10. 1982  (47  FR  25278).  we 
published  a  proposed  rule  setting  out 
six  options  for  revising  the  definition  of 
VER.  These  options  included  the  good 
faith/all  permits  standard,  a  mineral 
rights  ownership  standard,  a  mineral 
rights  ownership  plus  right  to  mine  by 
the  method  intended  standard  (the 
"ownership  and  authority  "  standard), 
and  three  variations  on  the  latter  two 
standards.  Since  the  proposed  standards 
all  attempted  to  establish  a  dearly 
defined  "bright-line"  test  for  VER.  they 
became  known  as  "mechanical  tests." 

The  1983  Final  Rule 

Commenters  criticized  each  option  in 
the  1982  proposed  rule  as  either  loo 
broad  or  too  narrow,  and  many  argued 
that  one  or  more  of  the  proposed 
options  would  result  in  a  taking  of 
property  without  just  compensation  in 
violation  of  the  Fifth  and  Fourteenth 
Amendments  to  the  Constitution. 
Because  the  Supreme  Court  has 
consistently  declined  to  prescribe  set 
formulas  for  determining  when  a  taking 
will  occur,  we  concluded  that  any 
mechanical  test  likely  would  be  either 
over-inclusive  or  under- Inclusive  of  all 
potential  takings  that  might  result  from 
the  section  522(e)  prohibitions. 
Therefore,  on  September  14, 1983  (48 
FR  41314),  we  adopted  a  definition  of 
VER  which  provided,  in  part,  that  a 
person  has  VER  if  a  prohibition  on 
surface  coal  mining  operations  would 
result  in  a  compensable  taking  of  that 
person's  property  interests  under  the 
Fifth  and  Fourteenth  Amendments  to 
the  Constitution.  This  standard  is 
known  as  the  "takings"  standard. 

The  revised  definition  also  (1) 
removed  the  requirement  for  a 
demonstration  of  a  property  right  to  the 
coal  on  August  3. 1977,  (2)  defined  the 
"needed  for"  aspect  of  the  needed  for 
and  adjacent  standard,  and  (3)  added  a 
provision  (sometimes  referred  to  as 
"continually  created  VER")  to  establish 
VER  standards  for  lands  that  come 
imder  the  protection  of  section  522(e) 
after  August  3. 1977,  This  situation 
would  arise,  for  example,  when  a  park 
is  created  or  expanded  or  a  protected 
structure  is  built  after  that  date. 

Litigation  Concerning  the  1983  Final 
Rule 

The  mining  industry,  the  National 
Wildlife  Federation,  and  assorted 
environmental  organizations  all 
challenged  the  validity  of  the  1983 
definition.  The  U.S.  District  Court  for 
the  District  of  Columbia  subsequently 


remanded  most  of  that  definition  on 
procedural  grounds.  The  court  held  that 
the  takings  standard  represented  such  a 
significant  departure  £it)m  the  options 
presented  in  the  1982  proposed  rtile  that 
a  new  notice  and  comment  period  was 
necessary  to  comply  with  the  public 
participation  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C, 
553.  See  In  re  Permanent  Surface 
Mining  Regulation  Litigation  11,  Round 
IIJ— Valid  Existing  Rights.  22  Env't  Rep. 
Cas.  (BNA)  1557, 1564  (D.D.C.  1985) 
VPSMRLII.  Round  III— VER").  The 
court  also  held  that  the  proposed  rule 
failed  to  provide  adequate  notice  that  it 
would  expand  the  needed  for  and 
adjacent  standard  to  include  properties 
acquired  after  the  date  of  enactment  of 
SMCRA  (August  3,  1977).  Accordingly, 
the  court  remanded  paragraphs  (a)  and 
(d)(2)  of  the  definition,  which  relied 
upon  the  takings  standard  to  determine 
VER.  and  the  revised  needed  for  and 
adjacent  standard  in  paragraph  (c)  of  the 
definition  to  the  Secretary  for  proper 
notice  and  comment. 

rile  1986  Suspension  Notice 

In  response  to  the  remand  order  in 
PSMRL  U.  Round  HI— VER,  22  Env't 
Rep.  Cas.  (BNA)  at  1564  (1985),  we 
suspended  paragraphs  (a)  and  (c)  of  the 
1983  definition  of  VER  on  November  20, 
1986  (51  FR  41952,  41961).  These 
paragraphs  contained  the  takings 
standard  and  the  revised  needed  for  and 
adjacent  standard.  We  also  suspended 
paragraph  (d)(2)  of  the  definition  to  the 
extent  that  it  relied  upon  the  takings 
standard.  As  discussed  at  51  FR  41954- 
55,  this  action  effectively  reinstated  the 
1980  good  faith/all  permits  standard 
and  the  1979  needed  for  and  adjacent 
standard. 

The  preamble  to  the  suspension 
notice  stated  that,  with  two  exceptions, 
we  would  USB  the  VER  definition  in  the 
applicable  State  or  Federal  regulatory 
program  when  making  VER 
determinations.  As  discussed  at  51  FR 
41955.  one  of  these  exceptions  occiu^ 
when  a  State  definition  relies  upon  an 
all  permits  standard.  In  that  case,  we 
would  apply  the  State  standard  as  if  it 
included  a  good  faith  component.  The 
second  exception  involves  State 
programs  that  include  a  takings 
standard  for  VER.  In  those  situations, 
the  preamble  stated  that,  pending 
promulgation  of  a  new  Federal 
definition  of  VER,  we  would  not  process 
requests  for  VER  determinations 
invo^-ing  lands  within  units  of  the 
National  Park  System. 

The  1988  Proposed  Rule 

On  December  27,  1988  (53  FR  52374), 
wo  proposed  the  good  faith/all  permits 
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standard  and  the  ownership  and 
authority  standard  as  options  for  a 
regulatory  definition  of  VER.  Under  the 
ownership  and  authority  standard,  a 
person  could  establish  VER  by 
demonstrating  both  a  property  right  to 
the  coal  and  the  right  to  mine  it  by  the 
method  intended,  as  determined  by 
State  law.  After  evaluating  the 
comments  received,  we  withdrew  the 
entire  proposed  rule  for  further  study  on 
July  21, 1989  (54  FR  30557). 

The  1990  VER  Symposium 

On  April  3-4,  1990,  we  and  the 
University  of  Kentucky  College  of  Law, 
in  cooperation  with  the  American  Bar 
Association,  cosponsored  a  national 
symposium  on  the  meaning  of  VER 
under  section  522(e)  of  SMCRA.  Volume 
5,  Number  3  of  the  journal  of  Mineral 
Law  and  Policy  contains  the 
proceedings  of  this  symposium.  The 
participants  provided  extensive 
analyses  of  takings  jurisprudence  and 
case  law  related  to  VER,  but  they  did 
not  reach  a  consensus  on  how  to  define 
VER.  The  argiunents  presented  ranged 
from  the  theory  that  we  could  prohibit 
all  mining  in  section  522(e)  areas  as  a 
public  nuisance  or  noxious  use  to  the 
position  that  Congress  intended  the  VER 
exception  to  operate  as  complete 
protection  for  all  property  rights  in 
existence  on  August  3, 1977. 

The  Belville  Litigation 

In  1990,  the  Belville  Mining 
Company,  an  Ohio  mining  firm,  filed 
suit  against  the  Secretary  of  the  Interior 
alleging  that  he  had,  among  other 
things: 

•  Failed  to  perform  a  mandatory  duty 
to  promulgate  the  definition  of  VER 
needed  to  implement  section  522(e): 

•  In  lieu  of  regulations,  issued 
various  statements  and  directives  on 
VER,  including  the  policy  set  forth  in 
the  November  20.  1986  suspension 
notice,  without  notice  and  comment  in 
violation  of  the  Administrative 
Procedure  Act;  and 

•  Made  VER  determinations  relying 
on  State  regulations  identical  to  an 
invalidated  Federal  regulation. 

See  Belville  Mining  Co.  v.  Lujan,  No. 
C-1-89-790  (S.D.  Ohio  1991),  modified 
September  21, 1992  {"Belville  T). 

In  a  July  22, 1991,  decision,  the  court 
in  Belville  I  ordered  the  Secretary  to 
begin  proceedings  to  promulgate  a  final 
rule  defining  VER:  enjoined  him  from 
enforcing  or  applying  the  November  20, 
1986  suspension  notice  or  any 
temporary  directive  that  extends  the 
policy  of  the  suspension  notice;  and 
directed  him  to  inunediately  begin 
proceedings  to  disapprove  State 
program  definitions  of  VER  that  rely 


upon  the  all  permits  standard.  On 
September  21,  1992,  pursuant  to  the 
Government's  motion  for 
reconsideration,  the  court  narrowed  the 
portion  of  its  ruling  concerning 
disapproval  of  State  program  definitions 
to  require  only  the  disapproval  of  the 
Ohio  program  definition  of  VER  insofar 
as  that  definition  affects  Belville  and  its 
requests  for  VER  determinations.  In 
doing  so,  the  court  accepted  the 
Government's  argument  that  Federal 
remedy  law  prohibits  the  imposition  of 
injunctive  remedies  that  are  beyond  the 
scope  of  the  plaintiff's  individual 
injuries  and  related  requests  for  VER 
determinations.  Consequently,  we 
interpreted  the  decision  barring  use  of 
the  1986  policy  as  applying  only  to 
Ohio.  The  final  rule  that  we  are 
adopting  today  effectively  renders  both 
the  Belville  I  decision  and  the  1986 
suspension  notice  moot  with  respect  to 
the  applicable  definition  of  VER. 

The  1991  Proposed  Rule 

On  July  18, 1991,  we  proposed  to 
revise  the  definition  of  VER  by 
reinstating  the  takings  standard,  the 
good  faith/all  permits  standard,  and  the 
1979  version  of  the  needed  for  and 
adjacent  standard.  In  addition,  we 
proposed  to  eliminate  the  separate 
standards  for  VER  for  lands  that  come 
under  the  protection  of  section  522(e) 
after  August  3,  1977.  Instead,  the 
proposed  rule  modified  the  other  VER 
standards  in  the  definition  to 
incorporate  the  concept  that  VER 
determinations  should  refiect  the 
circumstances  that  existed  when  the 
land  came  under  the  protection  of 
section  522(e),  which  may  be  later  than 
August  3,  1977. 

The  Energy  Policy  Act 

On  October  24, 1992,  the  President 
signed  the  Energy  Policv  Act  of  1992 
(Pub.  L.  102-486,'  206  Slat.  2776) 
("EPAct ")  into  law.  Section  2504(b)  of 
that  law  required  adherence  to  the  VER 
policy  in  the  November  20, 1986 
suspension  notice  (51  FR  41952)  for  one 
year  after  the  date  of  enactment.  That 
provision  had  the  effect  of  sta>'ing 
implementation  of  the  July  1991  Belville 
I  decision,  as  modified  in  September 
1992,  and  halting  publication  of  a  new 
final  rule  defining  VER  based  upon  the 
1991  proposed  rule. 

Appropriations  Act  Moratoriums 

The  EPAct  provision  expired  on 
October  24, 1993.  However,  at  the 
Department's  request,  the 
appropriations  acts  for  the  Department 
of  the  Interior  and  related  agencies  for 
fiscal  years  1994  and  1995  each 
included  language  that  effectively 


placed  a  moratorium  on  adoption  of  a 
new  or  revised  Federal  VER  definition 
or  disapproval  of  existing  State  program 
definitions  of  VER.  The  last  moratoriiun 
(section  111  of  Pub.  L.  103-332)  lapsed 
on  October  1. 1995.  Congress  did  not 
include  similar  language  in  any 
legislation  for  fiscal  year  1996  or 
subsequent  fiscal  years. 

The  1997  Proposed  Rule 

After  evaluating  the  comments 
received  on  the  1991  proposed  rule  and 
taking  intervening  events  into 
consideration,  on  Januar>'  31, 1997  (62 
FR  4836),  we  withdrew  the  1991 
proposal  and  published  a  new, 
extensively  revised  proposed  rule 
concerning  the  definition  of  VER  and 
related  issues.  This  proposal  forms  the 
basis  for  the  final  rule  being  published 
today. 

Vn.  Section  761.5:  How  Are  We 
Defining  VER  in  This  Final  Rule? 

A  Introductory  Language 

The  definition  of  VER  that  we  are 
adopting  today  as  part  of  30  CFR  761 .5 
describes  VER  as  a  set  of  circiunstances 
under  which  a  person  may,  subject  to 
regulatory  authority  approval,  conduct 
surface  coal  mining  operations  that 
section  522(e)  of  the  Act  and  30  CFR 
761.11  would  otherwise  prohibit.  This 
language  establishes  the  conceptual 
framework  within  which  the  provisions 
of  paragraphs  (a)  through  (c)  of  the 
definition  must  be  applied. 

In  a  change  from  the  proposed  rule, 
we  have  added  the  phrase  "subject  to 
regulatory  authority  approval"  to 
emphasize  that  a  person  with  VER  is  not 
automatically  entitled  lo  conduct 
surface  coal  mining  operations  on 
protected  lands.  One  commenter 
appeared  to  believe  otherwise.  For  the 
same  reason,  we  have  added  a  sentence 
lo  the  introductory  portion  of  Ihe 
definition  to  clarify  that,  even  if  a 
person  has  VER  and  thus  is  exempt  from 
the  prohibitions  and  limitations  of 
section  522(e)  and  30  CFR  761.11, 
surface  coal  mining  operations  on  these 
lands  are  subject  to  all  other  pertinent 
requirements  of  the  Act  and  the 
applicable  regulatory  program.  The  VER 
exception  does  not  entide  a  person  to  an 
exemption  from  any  permitting 
requirements  or  performance  standards. 

One  commenter  charged  that  by 
defining  VER  as  a  condition  rather  than 
as  a  right,  the  proposed  rule  altered  the 
essence  of  VER  from  a  recognition  of 
property  rights  to  a  regulatory  standard 
or  condition  that  a  surface  coal  mining 
operation  must  meet  prior  to  mining. 
We  have  made  a  few  essentially 
editorial  changes  in  response  to  this 
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comment  to  clarify  tliat  VER  means  a  set 
of  circumstances  (ratlier  tiian 
■'conditions")  under  which  a  person  is 
exempt  from  the  prohibitions  and 
restrictions  of  section  522(6)  and  30  CFR 
761.11  and  may  seek  approval  from  tl>e 
regulatory  authority  to  conduct  sur&ce 
coal  mining  operations  on  those  lands 
in  accordance  with  standard  regulatory 
program  requirements. 

While  property  rights  are  an  element 
of  some  of  the  standards  for  VER.  we  do 
not  agree  with  the  commenter's  claim 
that  VER  must  be  defined  solely  in 
terms  of  property  rights.  Congress  did 
not  define  VER.  and  the  legislative 
history  of  section  522(e)  emphasizes 
that,  with  certain  exceptions.  Congress 
intended  to  prohibit  new  surface  coal 
mining  operations  on  the  lands  listed  in 
that  section.  See,  for  example,  S.  Rep. 
No.  95-128,  at  55  (1977).  We  believe 
that  these  facts  argue  against  adoption  of 
a  rule  that  defines  VER  solely  in  terms 
of  property  rights.  Except  for  imleased 
Federally  owned  coal,  such  a  rule 
would  present  little  or  no  impediment 
to  surface  coal  mining  operations  on  the 
lands  listed  in  section  522(e)  of  the  Act. 
Thus,  it  would  offer  little  protection  to 
those  lands  beyond  the  protection  that 
the  permitting  requirements  and 
performance  standards  of  the  regulatory 
program  afford  to  all  lands. 

B.  Paragraph  (a):  Property  Rights 
Demonstration. 

Paragraph  (a)  of  the  definition  of  VER 
in  the  final  rule  provides  that  a  person 
claiming  VER  for  any  type  or 
component  of  surface  coal  mining 
operations  other  than  roads  must 
demonstrate  that  a  legally  binding 
conveyance,  lease,  deed,  contract,  or 
other  dociuneni  vests  that  [lerson  with 
the  right,  as  of  the  date  that  the  land 
came  under  the  protection  of  section 
522(e)of  the.\ct  and  30  CFR  761.11.  to 
conduct  the  type  of  surface  coal  mining 
operations  intended.  Interpretation  of 
the  dociunents  relied  upon  to  establish 
property  rights  must  be  based  upon 
applicable  State  statutory  or  case  law. 
uiiless  otherwise  provided  under 
Federal  law.  If  no  applicable  law  exists, 
interpretation  of  these  documents  must 
reflect  custom  and  generally  accepted 
usage  at  the  time  and  place  that  the 
documents  came  into  existence. 

Under  the  final  rule,  a  person  need 
not  necessarily  provide  a  property  rights 
demonstration  for  roads  used  or 
constructed  as  part  of  surface  coal 
mining  operations.  Instead,  a  person 
may  demonstrate  VER  for  roads  using 
any  of  the  standards  in  paragraph  (c)  of 
the  definition. 

The  final  rule  is  substantively 
identical  to  the  corresponding 


provisions  of  the  1997  proposed  rule, 
with  one  exception.  We  have  added  a 
clause  clarifying  that  the  provision 
requiring  the  use  of  State  law  to 
interpret  documents  does  not  apply  if 
Federal  law  provides  otherwise,  as  may 
be  the  case  if  the  documents  were 
issued  under  the  Mineral  Leasing  Act  or 
similar  laws.  In  terms  of  organization, 
the  final  rule  differs  slightly  from  Uje 
proposed  rule  in  that,  for  reasons  of 
clarity  and  consistency  with  plain 
language  principles,  we  have  segregated 
the  property  rights  demonstration  into  a 
separate  paragraph,  rather  than 
including  it  in  the  same  paragraph  as 
the  good  faith/all  permits  and  needed 
for  and  adjacent  standards. 

The  requirement  for  a  property  rights 
demonstration  and  the  provisions 
concerning  interpretation  of  documents 
are  consistent  with  the  legislative 
history  of  the  Act,  which  indicates  that 
Congress  did  not  intend  to  enlarge  or 
diminish  property  rights  under  State 
law.  See  H.R.  Conf.  Rep.  No.  95-493,  at 
106  (1977):  H.R.  Rep.  No.  95-218,  at  95 
(1977);  and  S.  Rep.  No.  95-128,  at  94- 
95  (1977).  The  legislative  history 
frequentlv  references  United  States  v. 
Polino.  131  F.  Supp.  772  (N.D.  W.Va. 
1955),  in  which  the  court  held  that  the 
right  to  use  surface  mining  methods  to 
recover  privately  owned  coal  underlying 
Federal  lands  within  the  Monongahela 
National  Forest  depends  upon  the 
language  of  the  deed,  the  interpretation 
of  which  is  a  matter  of  State  law. 

In  addition,  these  provisions  receive 
support  from  section  510(b)(6)(C)  of 
SMCRA,  which  provides  that,  in  cases 
where  the  private  mineral  estate  has 
been  severed  from  the  private  surface 
estate,  "the  surface-subsurface  legal 
relationship  shall  be  determined  in 
accordance  with  State  law,"  and  that 
'nothing  in  this  Act  shall  be  construed 
to  authorize  the  regulatory  authority  to 
adjudicate  property  rights  disputes. " 
Language  similar  to  the  latter  proviso 
also  appears  in  the  right-of-entry 
provisions  of  section  507(b)(9)  of  the 
Act. 

History 

The  requirement  for  a  property  rights 
demonstration  has  its  origins  in 
paragraphs  (a)(1)  and  (c)  of  the  March 
13.  1979  VER  definition.  Paragraph  (c) 
of  that  definition  required  that 
interpretation  of  the  terms  of  the 
documents  be  based  not  only  upon 
usage  and  custom,  but  also  upon  a 
showing  that  the  parties  to  the 
document  actually  contemplated  a  right 
to  conduct  the  same  underground  or 
surface  mining  activities  for  which  the 
person  claims  VER.  However,  on 
November  27, 1979,  in  connection  with 


the  PSMRL  I.  Round  I  litigation,  we 
published  a  Federal  Register  notice 
stating  that,  as  an  alternative  to  the 
language  of  paragraph  (c).  "existing 
State  law  may  be  applied  to  interpret 
whether  the  document  relied  upon 
establishes  valid  existing  rights."  44  FR 
67942,  November  27,  1979.  This 
alternative  reflected  the  strong  interest 
Congress  expressed  in  deferring  to  State 
property  law  when  interpreting 
document.s  relating  to  property  interests. 
See  the  summary  of  and  excerpts  from 
the  legislative  history  in  Part  V  of  this 
preamble. 

For  reasons  that  the  preamble  does 
not  explain,  the  revised  VER  definition 
that  we  adopted  on  September  14. 1983. 
did  not  contain  a  counterpart  to  the 
property  rights  demonstration  reqiured 
by  paragraph  (a)(1)  of  the  1979 
definition.  However,  the  1983  rule 
retained  a  revised  version  of  paragraph 
(c)  of  the  1979  definition,  which 
concerned  interpretation  of  documents. 
This  provision,  which  was  codified  as 
paragraph  (e)  of  the  1983  definition, 
required  that  interpretation  of  the  terms 
of  documents  "be  based  upon  either 
applicable  State  statutory  or  case  law 
concerning  interpretation  of  documents 
conveying  mineral  rights  or,  where  no 
applicable  State  law  exists,  upon  the 
usage  and  custom  at  the  time  and  place 
it  came  into  existence." 

On  January  31,  1997  (62  FR  4836),  we 
proposed  to  reinstate  a  revised  version 
of  the  property  rights  demonstration 
required  under  paragraph  (a)(1)  of  the 
1979  definition.  The  proposed  rule 
differed  bom  the  1979  rule  in  three 
ways: 

•  It  did  not  describe  the  person 
making  the  VER  demonstration  as  the 
permit  applicant,  since  the  proposed 
rule  also  clarified  that  a  person  may 
request  a  VER  determination  without 
preparing  and  submitting  a  permit 
application. 

•  It  provided  that  the  requisite 
property  rights  must  be  vested  as  of  the 
date  that  the  land  comes  under  the 
protection  of  30  CFR  761.11  or  section 
522(e).  rather  than  as  of  August  3, 1977. 

•  It  did  not  limit  eligible  property 
rights  to  the  right  to  produce  coal. 

The  proposed  rule  incorporated  the 
1983  language  pertaining  to  the 
interpretation  of  documents.  However, 
we  proposed  to  modify  that  language  to 
eliminate  its  restriction  to  documents 
concerning  mineral  rights,  since  surface 
coal  mining  operations  may  Involve 
property  interests  other  than  mineral 
rights.  Also,  unlike  the  1983  definition, 
we  proposed  to  require  a  property  rights 
demonstration  and  apply  the 
interpretation  of  documents  provision  to 
the  needed  for  and  adjacent  standard. 
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(See  the  discussion  of  this  standard  in 
Part  Vn.O.  of  this  preamble.) 

The  final  rule  incorporates  all 
elements  of  the  proposed  rule  as 
described  above.  The  following 
discussion  summarizes  the  comments 
that  we  received  on  this  aspect  of  the 
proposed  rule  and  our  disposition  of 
those  comments. 

Summary  and  Disposition  of  Comments 
on  the  Proposed  Rule 

One  conunenter  requested  that  we 
revise  the  rule  to  clarify  that  the  deed, 
lease,  or  other  documents  relied  upon 
for  the  property  rights  demonstration 
must  include  explicit  authority  to 
conduct  surface  coal  mining  operations. 
In  addition,  the  conunenter  asserted  that 
these  documents  must  explicitly 
sanction  both  the  type  of  activity  for 
which  VER  is  claimed  and  the  scope 
and  location  of  that  activity.  We  do  not 
agree.  In  enacting  the  permitting 
requirements  of  sections  507(b)(9)  and 
510(b)(6)  of  SMCRA.  Congress 
considered  measures  that  would  have 
required  either  explicit  authority  or 
surface  owner  consent  in  situations  in 
which  the  surface  and  mineral  estates 
are  in  separate  ovraership.  but  in  the 
end  decided  to  defer  to  State  property 
law  as  interpreted  by  State  courts.  See 
S.  Conf.  Rep.  No.  95^337  and  H.R.  Conf. 
Rep.  No.  95-493.  at  105-6  (1977):  123 
Cong.  Rec.  H7587-88  Quly  21,  1977) 
(statement  of  Rep.  Seiberling).  See  also. 
Congress'  failure  to  adopt  Secretary 
Andrus'  recommendation  that  surface 
owner  consent  t>e  required  in  all  cases 
for  the  entire  area  covered  by  a  permit 
application  (H.R.  Rep.  No.  95-218,  at 
156  (1977)).  There  is  no  suggestion  in 
the  Act  or  its  legislative  history  that 
Congress  intended  to  accord  lesser 
deference  to  State  property  law  in 
determining  VER  under  section  522(e). 
Indeod,  the  discussion  of  the  Polino 
decision  and  related  discussions 
concerning  mining  on  national  forest 
lands  in  the  congressional  reports 
quoted  or  referenced  in  Part  V  of  this 
preamble  indicate  otherwise. 

Another  conunenter  asserted  that  the 
property  rights  demonstration  should  be 
limited  to  discerning  whether  the 
person  has  a  property  right  to  conduct 
surface  mining,  not  whether  he  or  she 
has  a  right  to  use  a  specific  method  of 
surface  mining.  As  summarized  and 
excerpted  in  Part  V  of  this  preamble,  the 
legislative  history  of  the  VER  provision 
in  section  S22(e)  clearly  indicates  that 
Congress  did  not  intend  for  this 
provision  to  be  construed  in  a  manner 
that  would  allow  surface  coal  mining 
operations  of  a  nature  that  are  not 
authorized  under  State  property  law. 
Therefore,  the  nature  and  detail  of  the 


property  rights  demonstration  is 
dependent  upon  State  property  law 
concerning  the  interpretation  of  the 
language  of  deeds  and  other 
conveyances.  It  may  be  as  simple  as 
demonstrating  the  right  to  conduct 
surface  coal  mining  operations  in 
general,  or,  depending  upon  the 
wording  of  the  conveyance  and  State 
property  law.  the  requester  may  need  to 
demonstrate  that  the  method  of  surface 
coal  mining  operations  meets  the 
restrictions  imposed  by  the  conveyance 
or  State  law. 

Some  commenters  expressed  concern 
that  the  definition  could  be  interpreted 
as  negating  a  VER  determination  each 
time  an  operation  or  permit  experiences 
a  change  in  ownership.  We  disagree.  As 
discussed  in  Part  IX  of  this  preamble. 
State  law,  the  applicable  VER  standard, 
and  the  terms  of  the  instrument  of 
conveyance  govern  the  extent  to  which 
a  transfer  of  property  rights  or  a  change 
in  ownership  of  a  permit  or  operation 
impact  VER.  In  general,  we  view  VER  as 
transferable  because,  unless  otherwise 
provided  by  State  law.  the  property 
rights,  permits,  and  operations  that  form 
the  basis  for  VER  determinations  are 
transferable.  Therefore,  except  as 
discussed  in  Part  DC  of  this  preamble, 
we  anticipate  that  permit  transfers  and 
changes  in  ownership  of  operations  and 
property  rights  subsequent  to  a  \'ER 
determination  would  have  no  effect  on 
VER  or  the  validity  of  the  VER 
determination. 

One  conunenter  stated  that,  by 
requiring  a  property  rights 
demonstration  as  part  of  the  definition 
of  VER.  the  proposed  rule  failed  to 
recognize  that  mining  entities  may  seek 
and  obtain  a  permit  for  a  surface  coal 
mining  operation  before  acquiring 
property  rights  for  all  lands  within  the 
permit  area.  We  believe  that  the 
commenter's  concern  is  misplaced. 
Under  the  final  rule,  there  is  no 
requirement  that  the  same  person  make 
both  the  property  rights  demonstration 
required  by  paragraph  (a)  of  the 
definition  and  the  demonstration  of 
compliance  with  the  good  faith/all 
permits  or  needed  for  and  adjacent 
standard  under  paragraph  (b)  of  the 
definition.  In  other  words,  under  the 
final  rule,  the  person  who  makes  the 
property  rights  demonstration  required 
by  paragraph  (a)  of  the  definition  need 
not  be  the  same  person  as  the  one  who 
demonstrates  compliance  with  the 
requirements  of  the  good  faith/all 
permits  or  needed  for  and  adjacent 
standards  under  paragraph  (b)  of  the 
definition.  However,  each  request  must 
demonstrate  compliance  with  both 
paragraphs  (a)  and  (b)  of  the  definition 
of  VER.  And  the  person  holding  the 


permits  must  obtain  the  necessary 
property  rights  before  actually  initiating 
suriace  coal  mining  operations  on  the 
land  in  question. 

Some  commenters  opposed  the 
proposed  rule  to  the  extent  that  it 
provided  that  property  rights  must  be 
vested  as  of  the  date  that  the  land  comes 
imder  the  protection  of  the  Act,  rather 
than  as  of  the  date  of  enactment  of 
SMC31A  (August  3, 1977)  as  in  the  1979 
rule.  The  commenters  argued  that 
persons  conducting  surface  coal  mining 
operations  after  the  enactment  of 
SMCRA  should  have  immediately 
procured  all  necessary  property  rights 
(e.g..  purchased  a  300-foot  buffer  around 
all  planned  minesites  to  preclude 
application  of  the  prohibition  on  mining 
within  300  feet  of  an  occupied  dwelling) 
to  avoid  potential  adverse  impacts  from 
the  creation  of  new  protected  areas  after 
August  3. 1977.  We  do  not  agree.  The 
lease  or  purchase  of  a  buffer  zone  would 
be  impractical  in  cases  where  the 
owners  of  that  land  refuse  to  lease  or 
sell.  Moreover,  we  first  adopted  the 
concept  of  basing  VER  on  the 
circumstances  that  existed  when  the 
land  came  under  the  protection  of 
section  522(e)  rather  than  on  the 
circumstances  that  existed  on  August  3. 
1977.  as  part  of  our  1983  definition  of 
VER.  As  discussed  in  Parts  VIl.F.  and 
XVI  of  this  preamble,  this  concept 
withstood  a  legal  challenge,  in  view  of 
the  existence  of  this  concept  as  part  of 
our  rules  for  16  years,  and  the 
expectations  engendered  by  that  rule. 
WB  are  not  persuaded  by  the 
conunenters'  argument. 

Some  commenters  opposed  the 
proposed  rule  to  the  extent  that  it 
provided  that  property  rights  other  than 
the  right  to  produce  coal  are  eligible  for 
consideration.  The  commenters  argued 
that  this  modification  was  arbitrary,  an 
imprudent  and  unreasonable  giveaway 
of  surface  rights,  and  inconsistent  with 
congressional  intent.  They  also  argued 
that  this  aspect  of  the  proposed  rule  had 
no  basis  under  SMCRA.  and  that  it  was 
in  violation  of  the  definition  of  surface 
coal  mining  operations  in  section 
701(28)  of  the  Act.  We  disagree. 

The  statutory  definition  of  surfece 
coal  mining  operations  in  section 
701(28)  includes  "activities  conducted 
on  the  surface  of  lands  in  connection 
with  a  surface  coal  mine  or  *   *   * 
surface  operations  and  surface  impacts 
incident  to  an  imderground  coal  mine." 
In  addition  to  "excavation  for  the 
purpose  of  obtaining  coal."  the 
definition  expressly  includes  "the 
cleaning,  concentrating,  or  other 
processing  or  preparation"  of  coal.  And 
paragraph  (B)  of  the  definition  includes 
"any  adjacent  land  the  use  of  which  is 
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incidental  to  any  such  activities"  as 
well  as  roads,  impoundments, 
ventilation  shafts,  refuse  banks, 
overburden  piles,  "repair  areas,  storage 
areas,  processing  areas,  shipping  areas 
and  other  areas  upon  are  sited 
structures,  facilities,  or  other  property  or 
materials  on  the  surface,  resulting  &vm 
or  incident  to  such  activities  (the 
activities  listed  In  paragraph  (A)  of  the 
definition)."  Clearly,  the  definition  is 
not  restricted  to  coal  extraction 
activities  or  operations  on  lands  from 
which  coal  is  extracted.  Therefore,  our 
final  rule  properly  acknowledges  that,  to 
the  extent  that  a  person  has  a  right 
under  State  property  law  to  conduct  an 
activity  or  construct  a  facility  included 
within  the  definition  of  surface  coal 
mining  operations  on  any  lands  listed  in 
30  CFR  761.11  and  section  522(e),  that 
person  may  seek  to  apply  the  VER 
exception  to  the  proposed  activity  or 
facility  even  if  there  are  no  plans  to 
extract  coal  from  those  lands. 

As  discussed  above,  the  legislative 
history  of  the  right-of-entrv  provisions 
of  sections  507(b)(9l  and  510(b)(6)(C)  of 
SMCRA  and  of  the  prohibitions  of 
section  522(e)  indicates  that  Congress 
wanted  to  respect  and  defer  to  State 
court  interpretations  of  documents 
concerning  property  rights.  Hence,  we 
find  it  appropriate  to  defer  to  State 
property  law  to  determine  whether  a 
person  has  a  property  right  to  use  a 
particular  parcel  of  land  for  any  activity 
or  facility  included  in  the  definition  of 
surface  coal  mining  operations,  rather 
than  arbitrarily  limiting  the  scope  of  the 
property  rights  to  which  the  VER 
exception  applies  to  the  right  to  extract 
coal. 

One  conunenter  argued  that  the 
property  rights  demonstration  must 
include  explicit  authority,  by  deed, 
lease  or  otherwise,  to  engage  in  non- 
extraction  activities.  He  also  asserted 
that  the  property  rights  documents  must 
explicitly  sanction  both  the  type  of 
activity  for  which  VER  is  claimed  and 
the  scope  and  location  of  that  activity. 
However,  the  conunenter  failed  to 
provide  a  rationale  for  these  statements. 
We  see  no  reason  or  basis  to  establish 
differing  standards  for  property  rights 
demonstrations  based  on  whether  the 
land  will  be  used  for  coal  extraction  or 
whether  it  will  be  used  for  other 
activities  or  facilities  Included  within 
the  definition  of  surface  coal  mining 
operations.  Section  522(e)  refers  to 
surface  coal  mining  operations  without 
differentiating  among  the  various 
activities  and  facilities  included  in  the 
definition  of  that  term.  As  discussed 
above  and  as  excerpted  in  Part  V  of  this 
preamble,  the  legislative  history  of 
SMCRA  clearly  indicates  that  Congress 


wanted  to  defer  to  State  court 
interpretations  of  documents  concerning 
property  rights.  Therefore,  we  see  no 
basis  or  need  to  require  that  the 
documents  in  question  expressly 
authorize  use  of  the  land  for  activities 
and  facilities  that  are  included  in  the 
definition  of  surface  coal  mining 
operations  but  that  do  not  directly 
produce  coal.  A  demonstration  that 
State  statutory  or  case  law  recognizes  a 
person's  right  to  use  the  land  for  those 
activities  and  facilities  under  the  terms 
of  the  document  used  to  establish 
property  rights  will  suffice. 

Some  commenters  stated  that  the  VER 
inquiry  should  begin  and  end  with  the 
property  rights  demonstration.  They 
argue  that  the  Act  and  its  legislative 
history  as  well  as  various  court 
decisions  mandate  adoption  of  an 
ownership  and  authority  standard  for 
VER.  That  is,  if  a  person  has  the 
property  right  under  State  law  to 
conduct  surface  coal  mining  operations, 
the  person  also  has  VER  under  section 
522(e)  of  SMCRA.  As  discussed  in  detail 
in  Part  Vn.C.5.  of  this  preamble,  we  do 
not  agree  that  the  Act  and  its  legislative 
history  require  the  adoption  of  an 
ownership  and  authority  standard  for 
VER.  For  the  reasons  outlined  in  Parts 
Vn.A.  and  VU.C.  of  this  preamble,  we  do 
not  view  VER  as  coextensive  or 
synonymous  with  property  rights. 
Instead,  we  view  property  rights  as  a 
prerequisite  for  demonstrating  VER 
under  the  good  faith/all  permits  and 
needed  for  and  adjacent  standards. 

C.  Paragraph  (b):  Primary  Standards  for 
VER 

Chi  January  31, 1997,  we  proposed  to 
adopt  two  standards  for  VER  for  surface 
coal  mining  operations  in  general:  the 
good  faith/all  permits  standard 
(paragraph  (a)(1)  of  the  proposed 
definition)  and  the  needed  for  and 
adjacent  standard  (paragraph  (a)(2)  of 
the  proposed  definition).  The  final  rule 
revises  these  standards  in  response  to 
comments  and  moves  them  to  paragraph 
(b)  of  the  definition.  Part  VII.C.  of  this 
preamble  provides  an  explanation  of  the 
good  faith/all  permits  standard  and  the 
disposition  of  related  comments,  while 
Part  Vn.D.  of  the  preamble  discusses  the 
needed  for  and  adjacent  standard  and 
related  comments. 

Several  commenters  argued  that 
standards  for  the  VER  exception  in 
section  S22(e).  which  identifies  lands 
that  Congress  designated  as  unsuitable 
for  surface  coal  mining  operations, 
should  be  more  restrictive  than  the 
standard  for  exceptions  under  section 
S22(a),  which  pertains  to  lands 
designated  by  petition.  In  the  preamble 


to  the  1979  definition  of  VER,  we 
concurred  with  this  argument: 

OSM  decided  Ihal  the  VER  phrass  must  be 
distinguished  from  the  definition  of 
substantial  legal  and  financial  commitments. 
*    '    '  Tfie  latter  exemption  applies  to  the 
petition  process  under  Section  522(8). 
whereas  VER  applies  to  the  Congressional 
prohibitions  of  mining  under  Section  522(e). 
This  distinction  suggests  that,  in  order  to 
qualify  for  VER  and  thereby  mine  in  the 
prohiliited  areas  of  Section  522(e).  they  must 
have  a  property  interest  in  the  mine  that  is 
even  grealer  than  the  substantial  legal  and 
financial  commitments  needed  to  mine 
despite  a  designation  by  petition  under 
Section  522(a). 

44  FR  14491-92.  March  13.  1979. 

We  repeated  this  position  in  the 
Greenwood  Land  and  Mining  Co.  VER 
determinations  at  46  FR  36758,  July  15, 
1981;  46  FR  50422,  October  13,  1981; 
and  47  FR  56191,  December  15, 1982. 

However,  we  reversed  our  stance  in 
the  preamble  to  the  1983  VER 
definition,  stating  that  "the  two 
concepts  are  separate  and  distinct."  48 
FR  41316.  September  14.  1983.  Neither 
the  language  of  the  Act  nor  its 
legislative  history  supports  the 
proposition  that  the  lands  designated  by 
Congress  under  section  S22(e)  are  more 
deserving  of  protection  than  the  lands 
designated  by  petition  under  section 
522(a).  See  S.  Rep.  No.  95-128,  at  55 
(1977).  which  sUtes  that: 

ICIertain  lands  simply  should  not  be 
.subject  to  new  surface  coal  mining 
operations.  These  include  primarily  and  most 
emphatically  those  lands  which  cannot  be 
reclaimed  under  the  standards  of  this  Act 
and  the  following  areas  dedicated  by  the 
Congress  [in  section  522(e)|. 

The  phrase  "lands  which  caimot  be 
reclaimed  under  the  standards  of  this 
Act"  refers  to  petition-initiated 
mandatory  designations  under  section 
522(a)(2).  while  the  remainder  of  this 
passage  addresses  lands  designated  by 
Congress  under  section  522(e).  Clearly, 
the  Senate  committee  found  at  least 
some  lands  designated  under  section 
522(a)  to  be  equal  in  importance  to 
lands  designated  under  section  522(e). 
Consequently,  wo  find  no  basis  for  the 
assumption  that  VER  under  section 
522(e)  must  be  more  restrictive  than  the 
standard  for  exemptions  &om  petition- 
initiated  designations  under  section 
522(a). 

Another  commenter  asserts  that 
restricting  VER  to  the  circumstances  set 
out  in  the  definition,  especially  the  good 
faith/all  permits  standard,  is 
inconsistent  with  oiix  posture 
concerning  the  1979  definition.  He 
notes  thai  briefs  filed  on  behalf  of  the 
Secretary  in  connection  with  assorted 
litigation  concerning  the  definition  of 
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VER  interpret  the  preamble  to  the  1979 
definition  of  VER  as  meaning  that  we 
did  not  intend  to  limit  the  scope  of  the 
VER  exception  to  cases  meeting  the 
standards  prescrii>ed  by  the  definition. 
According  to  the  briefs,  the  definition 
identified  only  those  situations  in 
which  a  person  unequivocally  has  VER. 
In  all  other  cases,  VER  would  be 
determined  on  a  case-by-case  basis. 

The  briefs  derive  this  characterization 
of  the  1979  definition  from  the  first  and 
last  sentences  of  the  following  preamble 
discussion: 

VER  is  a  site-specific  concept  which  can  be 
fairly  applied  only  by  taking  into  account  the 
particular  circumstances  of  each  permit 
applicant.  OSM  considered  not  defining  VER. 
whit:h  would  leave  questions  concerning 
VER  to  be  answered  by  the  States,  the 
Secretary  and  the  courts  at  later  times. 
Without  a  definition,  however,  many 
interpretations  of  VER  would  he  made  and  no 
doubt  challenged  by  both  operators  and 
citizens;  and  once  valid  existing  rights 
determinations  are  challenged,  the  permitting 
process  would  be  delayed.  OSM  has  therefore 
concluded  that  VER  should  be  defined  in 
order  to  actiieve  a  measure  of  consistent,'  in 
interpreting  this  important  exemption.  Under 
the  final  definition,  VER  must  be  applied  on 
a  case-by-case  basis,  except  that  there  should 
he  no  question  about  the  presence  of  VER 
where  an  applicant  had  all  permits  for  the 
area  as  of  August  3,  1977. 

44  FR  14993  (March  13, 1979),  col.  2- 
3. 

The  supplemental  final 
environmental  impact  statement 
prepared  for  a  1983  rulemaking 
describes  the  1979  definition  as  follows: 

|T]he  existing  regulation,  as  modified  by 
the  court,  provides  that  at  a  minimum,  an 
operator  should  be  determined  to  have  VER 
if  he  had  made  a  good  faith  effort  to  apply 
by  Augmst  3.  1977.  for  all  permits  necessan' 
to  mine  in  one  area.  OSM.  however,  has 
consistently  maintained,  in  court  and 
elsewhere,  that  in  each  case  OSM  would 
examine  the  totality  of  the  circumstances 
before  deciding  on  any  VER  application  and 
that  the  regulatory  standard  is  not  the 
exclusive  means  of  obtaining  VER 

January  1983  Supplement  to  OSM-EIS- 
1.  Vol.  1:  Analysis,  at  rV-39  (citations 
omitted). 

In  1985,  the  U.S.  Disttict  Court  for  the 
District  of  Columbia  acknowledged  that 
the  1979  preamble  could  be  read  as 
suggesting  the  interpretation  discussed 
above,  but  the  cowrt  questioned  both  the 
accuracy  of  this  interpretation,  given  the 
context  of  the  sentence  upon  which  it 
depends,  and  the  validity  of  the  premise 
that  preamble  language  could  supersede 
regulatory  language: 

The  government  and  the  industry- 
intervenors  aigue  that  even  under  the  old 
"all-permits"  test  promulgated  in  1979.  slates 
had  to  make,  in  addition  to  the  all-permits 


determination,  an  indejiendenl  tatungs 
analysis  on  a  case  by  case  basis  in  order  to 
determine  whether  VER  existetl.  •   •   ■ 

To  support  their  claim  that  the  1979  •   "   • 
rule  included  an  independent  takings  test,  in 
addition  to  the  all-permits  test,  defendants 
and  intervenors  point  to  one  sentence  in  the 
preamble  to  the  1979  rule.  "Under  the  final 
definition,  VER  must  be  applied  on  a  ca-se- 
by-case  basis,  except  that  there  should  be  no 
question  about  the  presence  of  VER  where  an 
applicant  had  all  permits  for  the  area  us  of 
August  3.  1977."  44  Fed.  Reg.  14993  (1979). 
That  sentence,  to  tie  sure,  does  suggest  that 
there  would  be  instances  other  than  the  all- 
permits  situation  in  which  a  VER 
determination  could  be  made.  But  the 
paragraph  in  which  it  is  included,  however, 
may  also  mean  simply  that  the  VIH?  all- 
permits  issue  must  of  necessity  lie  decided 
anew  each  time  a  person  stmks  VEIR.  In  any 
event,  no  such  alternate  niethoti  of  obtaining 
VER  was  included  in  the  final  19S0  rule,  see 
30  CFR.  §761.5(1980). 

PSMRL IJ.  Round  /fJ— VEfl,  22  Env't 
Rep.  Cas.  (BNA)  at  1561  (1985)  (footnote 
omitted),  emphasis  in  original 

For  purposes  of  this  rulemaking,  we 
find  it  tmnecessary  to  determine 
whether  the  interpretation  advanced  in 
the  briefs  and  environmental  impact 
statement  remains  valid  in  view  of  the 
pronouncements  in  the  court  opinion. 
As  discussed  in  Part  Vn.C.  of  this 
preamble,  we  have  reevaluated  the 
language  of  the  Act  and  its  legislative 
history.  We  have  determined  that 
adherence  to  the  terms  of  the  good  faith/ 
all  permits  and  needed  for  and  adjacent 
standards  in  paragraph  (b)  of  the 
definition  is  the  most  reasonable 
interpretation  of  VER  and  will  better 
satish'  congressional  intent  in  enacting 
section  522(e).  And.  in  practice,  to  the 
extent  allowed  by  the  courts,  we  have 
always  adhered  to  the  definition 
established  in  the  rules  in  making  VER 
determinations,  rather  than  relying 
upon  the  1979  preamble  to  do 
otherwise. 

One  commenter  urged  us  to  adopt 
more  restrictive  permitting  and  bonding 
requirements  and  performance 
standards  for  surface  coal  mining 
operations  conducted  under  the  VER 
exception,  regardless  of  the  standard 
that  we  selected  for  the  definition  of 
VER.  We  find  no  basis  under  SMCRA 
for  doing  so.  since  there  is  no  indication 
that  Congress  intended  stricter 
standards  for  surface  coal  mining 
operations  on  these  lands.  Furthermore. 
we  believe  that  our  existing 
requirements  are  sufficiently  stringent 
to  protect  environmental  resources  to 
the  extent  that  SMCRA  authorizes  or 
requires  protection  of  those  resources. 
Among  other  things,  section  510(b)(2)  of 
the  Act  and  30  CITR  773.15(c)(2)  prohibit 
approval  of  a  permit  application  unless 


the  applicant  affirmatively  demonstrates 
that  reclamation  as  requii^  by  the  Act 
and  the  regulatory  program  can  be 
accomplished  under  the  reclamation 
plan  in  the  permit  application.  In 
addition,  section  509(a)  of  the  Ad  and 
30  CFR  800.14(b)  require  that  the 
permittee  post  a  performance  bond  in  an 
amoimt  sufficient  to  assure  completion 
of  the  reclamation  plan  if  the  regulatory 
authority  has  to  complete  the  work  in 
the  event  of  forfeiture. 

1.  What  Alternatives  Did  We  Consider? 

In  addition  to  the  "no  action"  (no 
rulemaking)  alternative,  the 
environmental  impact  statement 
prepared  for  this  rulemaking  identified 
four  major  options  for  a  primary 
standard  for  VER  to  accompany  the 
needed  for  and  adjacent  standard: 

•  Good  Faith/All  Permits:  Under  this 
alternative,  a  person  would  have  VER  if. 
prior  to  the  dale  the  land  came  under 
the  protection  of  30  CFR  761.1 1  and 
section  522(e)  of  the  Act,  that  person  or 
a  predecessor  in  interest  had  obtained, 
or  made  a  good  faith  effort  to  obtain,  all 
permits  and  other  authorizations 
required  to  conduct  surfoce  coal  mining 
operations. 

•  Good  Faith/All  Permits  or  Takings: 
Under  this  alternative,  a  person  who 
could  not  meet  the  good  faith/all 
permits  standard  would  still  have  VER 
whenever  a  failing  to  recognize  VER 
would  be  expected  to  result  in  a 
compensable  taking  of  that  person's 
property  interests  under  the  Fifth  and 
Fourteenth  Amendments  to  the  U.S. 
Constitution. 

•  Ownership  and  Authority:  Under 
this  alternative,  demonstration  of  both  a 
property  right  to  the  coal  and  the  right 
to  mine  it  by  the  method  intended 
would  constitute  VER 

•  Bifurcated:  Under  this  alternative, 
the  ownership  and  authority  standard 
would  apply  if  the  coal  rights  were 
severed  from  the  surface  estate  before 
the  land  came  under  the  protection  of 
30  CFR  761.11  and  section  522(e). 
Otherwise,  the  good  faith/all  permits 
standard  would  apply. 

In  the  proposed  rule  published  on 
January  31. 1997.  we  announced  our 
intention  to  adopt  the  good  faith/all 
permits  standard  and  the  needed  for  and 
adjacent  standard  as  the  priman,' 
standards  for  VER.  The  draft 
environmental  impact  statement 
released  on  the  same  date  identified  the 
good  faith/all  permits  standard  as  the 
preferred  alternative  to  accompany  the 
needed  for  and  adjacent  standard.  In 
general,  the  environmental  community 
and  members  of  the  public  at  large 
supported  the  good  faith/ all  permits 
alternative,  while  industry  advocated 
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the  ownersiiip  and  authority  alternative. 
The  few  States  that  commented  spUt 
among  the  good  faitti/all  permits, 
takings,  and  bifurcated  alternatives. 

2.  Why  Did  We  Select  the  Good  Faith/ 
All  Permits  Standard? 

In  enacting  SMCRA.  Congress  did  not 
provide  clear  or  dispositive  direction  on 
the  meaning  or  purpose  of  VER  under 
section  522(e).  There  are  credible 
supporting  and  apposing  arguments  for 
each  alternative.  Indeed,  as  summarized 
in  Part  VI  of  this  preamble,  at  various 
times  during  the  past  two  decades,  we 
have  either  proposed  or  adopted  all  the 
listed  alternatives,  plus  some  variations 
on  these  alternatives. 

However,  after  carefully  evaluating  all 
comments  received  and  conducting  a 
rigorous  analysis  of  the  legislative 
history  of  section  522(e),  relevant 
litigation,  and  the  potential 
envirocunental  impacts  of  each 
alternative,  we  believe  that  the  good 
faith/ all  permits  standard  best  achieves 
protection  of  the  lands  listed  in  section 
522(e)  in  a  manner  consistent  virith 
congressional  intent  at  the  time  of 
SMCRA's  enactment.  At  the  same  time, 
it  protects  the  interests  of  those  persons 
who  had  taken  concrete  steps  to  obtain 
regulatory  approval  for  sur&ce  coal 
mining  operations  on  lands  listed  in 
section  522(e)  before  those  lands  came 
under  the  protection  of  30  CFR  781.11 
and  section  S22(e).  And,  since  20  of  the 
24  approved  State  regulatory  programs 
under  SMCRA  already  rely  upon  either 
the  good  faith/ all  permits  standard  or 
the  all  permits  standard,  adoption  of  a 
good  faith/all  permits  standard  would 
cause  the  least  disruption  to  existing 
State  regulatory  programs. 

The  good  faith/ all  permits  standard  is 
consistent  with  the  legislative  history  of 
section  S22(e),  which  indicates  that 
Congress'  purpose  in  enacting  section 
522(e)  was  to  prevent  new  surface  coal 
mining  operations  on  the  lands  Usted  in 
that  section,  either  to  protect  human 
health  or  safety,  or  because  the 
environmental  values  and  other  features 
associated  with  those  lands  are 
generally  incompatible  with  surface  coal 
mining  operations.  The  report  prepared 
by  the  Senate  Committee  on  Energy  and 
Natural  Resources  on  S.  7.  the  Senate 
version  of  the  legislation  that  became 
SMCRA.  states  that: 

(Tlhe  Conunittee  has  made  a  judgment  thai 
certain  lands  simply  should  not  be  subject  to 
new  surface  coal  mining  operations.  These 
include  primarily  and  most  emphatically 
those  lands  which  cannot  be  reclaimed  under 
the  standards  of  this  Act  and  the  following 
areas  dedicated  by  the  Congress  in  trust  for 
the  recreation  and  enjoyment  of  the 
American  people:  lands  wilUn  the  National 


Park  System,  the  National  Wildlife  Refuge 
S\-5tem.  the  National  Wilderness  Preservation 
System,  the  Wild  and  Scenic  Rivers  System. 
National  Recreation  Areas.  National  Forests 
with  certain  exceptions,  and  areas  which 
would  adversely  affect  parks  or  [places  listed 
on  the)  Nalionul  Register  of  Historic  Sites 
Is/cl. 

In  addition,  for  reasons  of  public  health 
and  safety,  surface  coat  mining  will  not  be 
allowed  within  one  hundred  feet  of  a  public 
road  (except  to  provide  access  for  a  haul 
road),  within  300  feet  of  an  occupied 
building  or  within  500  feet  of  an  active 
underground  mine. 

Since  mining  has  traditionaJly  been 
accorded  primary  consideration  as  a  land  use 
there  have  been  instances  in  which  the 
potential  for  other  equally  or  more  desirable 
land  uses  has  been  destroyed.  The  provisions 
discussed  in  this  section  were  specifically 
designed  and  incorporated  in  the  bill  in  order 
to  restore  more  balance  to  Federal  land  use 
decisions  regarding  mining. 

S.  Rep.  No.  95-128,  at  55  (1977). 

In  addition,  the  report  prepared  by  the 
House  Conunittee  on  Interior  and 
Insular  Affairs  on  H.R.  2,  the  House 
version  of  the  legislation  that  became 
SMCRA,  sUtes  that: 

ITlhe  decision  to  bar  surface  mining  in 
certain  circumstances  is  better  made  by 
Congress  itself  Thus  section  522(el  provides 
that,  subject  to  valid  existing  rights,  no 
surface  coal  mining  operations  except  those 
in  existence  on  the  date  of  enactment,  shall 
be  permitted  on  lands  within  the  boundaries 
of  units  of  certain  Federal  systems  such  as 
the  national  park  system  and  national 
wildlife  refuge  system  '  •  •  or  in  other 
special  circumstances  *   *   *. 

H.R.  Rep.  No.  95-218,  at  95  (1977). 
See  also  S.  Rep.  No.  95-128.  at  94-95 
(1977). 

The  final  environmental  impact 
statement  (EIS)  for  this  rulemaking 
indicates  that,  compared  with  the  other 
alternatives  considered,  the  good  faith/ 
all  permits  standard  is  the  most 
protective  of  the  lands  listed  in  section 
522(e).  According  to  the  analysis  in  the 
EIS.  adoption  of  the  takings  standard  in 
place  of  the  good  faith/all  permits 
standard  would  result  in  the  mining  of 
an  estimated  additional  2,855  acres  of 
protected  lands  between  1995  and  2015 
(185  acres  of  section  522(eKl)  lands. 
1 .686  acres  of  Federal  lands  in  eastern 
national  forests,  and  984  acres  of  State 
park  lands  and  buffer  zones  for  State 
parks).  Adoption  of  either  the  bifurcated 
alternative  or  the  ownership  and 
authority  standard  would  result  in  the 
mining  of  an  estimated  additional  3,062 
acres  during  that  time  frame  (304  acres 
of  section  522(e)(1)  lands,  1,761  acres  of 
Federal  lands  in  eastern  national  forests, 
and  997  acres  of  State  park  lands  and 
buffer  zones  for  State  parks).  See  Table 
V-1  in  Final  Enviroiunental  Impact 
Statement  OSM-ElS-29  Quly  1999), 


entitled  "Proposed  Revisions  to  the 
Permanent  Program  Regulations 
Implementing  Section  522(e)  of  the 
Siu-tace  Mining  Control  and 
Reclamation  Act  of  1977  and  Proposed 
Rulemaking  Clarifying  the  Applicability 
of  Section  522(e)  to  Subsidence  from 
Underground  Mining." 

As  these  numbers  show,  the  model 
predicts  that  the  additional  disturbance 
would  occur  entirely  on  some  of  the 
lands  for  which  the  Senate  Committee 
expressed  the  most  concern;  i.e..  public 
parks  and  the  lands  protected  by 
paragraphs  (e)(1)  and  (e)(2)  of  section 
522  of  the  Act  See  S.  Rep.  No.  95-128, 
at  55  (1977).  Therefore,  we  believe  that 
adoption  of  the  good  faith/ all  permits 
standard  for  VER  will  best  fulfil  the 
intent  of  Congress,  as  expressed  in  that 
report,  to  prohibit  new  surface  coal 
mining  operations  on  the  lands 
protected  by  section  522(e),  with  certain 
exceptions. 

In  addition,  the  economic  analysis 
that  the  U.S.  Geological  Survey  and  we 
prepared  for  this  rulemaking  found  that 
adoption  of  the  good  faith/all  permits 
standard  would  have  a  net  positive 
benefit  to  society,  while  adoption  of  the 
takings,  ownership  and  authority,  or 
bifiucated  alternatives  would  have  a  net 
negative  benefit  to  society.  The  analysis 
found  negligible  differences  among  the 
alternatives  in  terms  of  their  economic 
impact.  None  of  the  alternatives  woidd 
have  a  significant  economic  impact  on 
the  mining  industry  or  the  cost  of 
producing  and  delivering  coal, 
assuming  that  the  prohibitions  and 
restrictions  of  section  522(e)  do  not 
apply  to  subsidence  from  imdergrotind 
mining  operations.  See  "Final  Economic 
Analysis:  Proposed  Revisions  to  the 
Permanent  Program  Regulations    • 
Implementing  Section  522(b)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  Proposed 
Rulemaking  Clarifying  the  Applicability 
of  Section  522(e)  to  Subsidence  from 
Underground  Mining"  (July  1999). 

The  good  faith/ all  permits  standard  in 
the  final  rule  requires  a  demonstration 
that  the  person  claiming  VER,  or  a 
predecessor  in  interest,  had  obtained,  or 
made  a  good  faith  effort  to  obtain,  all 
permits  and  other  authorizations 
required  to  conduct  surface  coal  mining 
operations  on  the  land  before  it  came 
under  the  protection  of  30  CFR  761.11 
and  section  522(e)  of  the  Act. 
Potentially  necessary  permits  and 
authorizations  include,  but  are  not  ' 
limited  to,  mining  permits,  National 
Pollutant  Discharge  Elimination  Svstem 
(NPDES)  permits,  U.S.  Forest  Service 
special  use  permits.  Mine  Safety  and 
Health  Adniinistration  authorizations, 
air  quality  plan  approvals,  l<x»l 


govertunent  approvals,  and  (for  some 
types  of  facilities)  building  permits  and 
zoning  changes. 

The  proposed  rule  language  referred 
only  to  "State  and  Federal  permits  and 
other  authorizations."  Several 
commenters  objected  to  this  limitation, 
noting  that  other  governmental  entities 
such  as  counties  may  require  permits  for 
surface  coal  mining  operations.  The 
commenters  argued  that  these  permits 
should  be  included  within  the  imiverse 
of  all  necessary  permits  and 
authorizations  tmder  the  good  faith/all 
permits  standard.  In  response,  we  bave 
deleted  the  limiting  phrase  "State  and 
Federal"  from  the  rule.  We  agree  with 
the  commenters  that  the  good  faith/all 
permits  standard  should  consider  all 
necessary  permits  and  authorizations, 
not  just  State  and  Federal  permits  and 
authorizations. 

When  permits  and  authorizations  to 
operate  do  not  establish  boundaries  for 
the  mining  operation,  the  geographical 
extent  of  the  VER  determination  will  be 
defined  by  the  extent  of  surface  coal 
mining  operations  contemplated  by  all 
parties  at  the  time  of  issuance  of  or 
application  for  the  permit  or 
authorization.  See  the  Greenwood  Land 
and  Mining  Co.  VER  determinations  at 
46  FR  36758.  July  15,  1981;  46  FR 
50422,  October  13,  1981;  and  47  FR 
56191,  December  IS,  1982;  and  the 
Mower  Lumber  Co.  VER  determinations 
at  45  FR  52467.  August  7.  1980  and  45 
FR  61798.  September  17.  1980. 

Some  commenters  complained  that 
the  good  faith/all  permits  standard  is 
not  tnjy  a  bright-line  standard.  They 
cited  the  potentially  wide  and 
continually  changing  array  of  permits 
and  authorizations  required  for  surface 
coal  mining  operations  and  the 
difficulty  in  identifying  which  permits 
were  required  at  any  particular  time.  We 
believe  that  persons  requesting  a  VER 
determination  and  the  agency 
responsible  for  making  the  VER 
determination  will  be  able  to  use  public 
records  to  reconstruct  what  permits  and 
authorizations  were  required  for  a 
partictilar  site  on  the  date  that  the  land 
comes  under  the  protection  of  30  CFR 
761.11  and  section  522(e)  of  the  Act.  As 
demonstrated  in  the  Greenwood  and 
Mower  determinations  cited  above,  we 
have  experienced  little  difficulty  in 
identifying  what  permits  are  required  at 
anv  particular  time. 

One  commenter  expressed  concern 
that  the  good  faith/all  permits  standard 
does  not  take  into  consideration  the  fact 
that  mining  firms  may  not  be  legally 
required  to  apply  for  or  obtain  certain 
permits  and  authorizations,  su<±  as  an 
air  quality  plan  approval,  before 
obtaining  a  SMCRA  permit  and 


initiating  surface  coal  mining 
operations.  We  do  not  interpret  the  good 
faith/all  permits  standard  as  requiring 
submission  of  applications  for  all 
necessary  permits  and  authorizations 
before  the  date  that  the  land  comes 
under  the  protection  of  30  CFH  761.11 
or  section  522(e)  of  the  Act.  We  believe 
that  the  language  of  this  standard  is 
sufficiently  flexible  to  remedy  the 
concern  raised  by  the  commenter. 
Specifically,  we  interpret  this  standard 
as  providing  the  agency  making  the  VER 
determination  with  the  discretion  to 
decide  (1)  which  non-SMCRA  permits 
and  authorizations  are  needed  to  initiate 
siu'face  coal  mining  operations,  and  (2) 
what  constitutes  a  good  faith  effort  to 
obtain  all  necessary  permits  and 
authorizations.  In  making  these 
decisions,  the  agency  should  consider 
any  permitting  time  lines  or  regtdatory 
authority  policies  in  place  when  the 
land  came  under  the  protection  of  30 
CFR  761.11  and  section  522(e). 

A  good  faith  effort  may  not 
necessarily  require  actual  submission  of 
applications  for  all  required  permits  and 
authorizations  in  every  instance. 
However,  at  a  minimiun,  a  good  faith 
effort  to  obtain  all  necessary'  permits 
must  include  application  for  any 
required  SMCRA  permit.  Because  the 
SMCRA  permit  is  the  major  permit 
needed  for  a  surface  coal  mining 
operation,  requiring  submission  of  an 
application  for  this  permit  will  ensure 
that  the  requester  has  made  a  significant 
effort  to  acquire  the  necessary  permits. 
Therefore,  we  have  added  a  sentence  to 
paragraph  (b)(])  of  the  definition 
specif\'ing  that,  at  a  minimimi,  an 
application  for  any  permifrequired 
under  SMCRA  must  have  been 
submitted  before  the  land  comes  under 
Uie  protection  of  30  CFR  761.11  and 
section  522(e). 

However,  if,  at  the  time  that  the  land 
came  under  the  protetrtion  of  30  CFR 
761.11  and  section  522(e)  of  SMCRA. 
State  and  Federal  law  did  not  require  a 
SMCRA  permit  for  the  type  of  operation 
plaimed,  none  is  needed  to  establish 
VER  for  that  type  of  operation  tmder 
this  standard.  In  that  case,  the  person 
must  bave  obtained,  or  made  a  good 
faith  attempt  to  obtain,  all  other 
necessary  permits  and  authorizations  to 
operate  from  the  appropriate  agencies 
by  that  date. 

Revoked,  expired  or  lapsed  permits  or 
authorizations  do  not  qualify  for 
consideration  under  the  good  faith/ all 
permits  standard  bocause  (1)  they  are  no 
longer  valid  authorizations  to  operate 
and  (2),  in  the  case  of  an  expired  permit, 
the  failure  to  renew  or  seek  renewal  in 
a  timely  fashion  indicates  a  lack  of  a 
good  faith  effort  to  obtain  all  necessary 


permits  and  authorizations.  Chie 
commenter  slated  that  this  restriction  is 
incongruous  with  our  position 
endorsing  the  transferability  of  VER  and 
our  statement  in  the  preamble  to  the 
proposed  rule  that  VER  attach  to  the 
land  rather  than  to  a  person  or 
operation.  The  conmienter  expressed 
concern  that  this  restriction  wotild 
inhibit  the  remining  and  repermitting  of 
bond  forfeiture  sites. 

The  commenter  has  misinterpreted 
the  scope  of  this  restriction.  What  we 
are  saying  is  that  once  a  permit  expires, 
lapses,  or  is  revoked,  a  person  who 
requests  a  VER  determination 
subsequent  to  the  expiration,  lapse,  or 
revocation  of  that  permit  cannot  rely 
upon  the  prior  existence  of  that  permit 
to  satisfy  the  requirements  of  paragraph 
(b)(1)  of  the  definition  of  VER,  However, 
the  expiration,  lapse,  or  revocation  of  a 
permit  in  no  way  alters  the  validify  of 
VER  determinations  made  under  the 
good  faith/all  permits  standard  before 
the  permit  expired,  lapsed,  or  was 
revoked.  As  discussed  in  Part  IX  of  the 
preamble  to  this  final  rule,  we  no  longer 
adhere  to  the  position  that  VER  always 
attach  to  the  land.  However,  in  the  case 
of  the  good  faith/ all  permits  standard. 
VER  would  effectively  attach  to  the  land 
since  the  only  requirement  apart  from 
the  property  rights  demonstration  is  a 
requirement  that  someone  have  made  a 
good  faith  effort  to  obtain  all  necessary 
permits.  There  is  no  requirement  that  a 
person  actually  obtain  a  permit  to 
demonstrate  VER  under  this  standard. 
Therefore,  once  we  or  the  State 
regulatory  authority  determine  that  a 
person  has  VER  for  a  particular  site 
under  the  goiHl  faith/all  permits 
standard,  that  determination  remains 
valid  for  all  futtu^  surface  coal  mining 
operations  of  the  type  and  method 
covered  by  the  dstermination.  regardless 
of  the  status  of  any  permit  that  may 
exi.s1  for  that  land.  Therefore,  the 
language  to  which  the  commenter 
objects  does  not  present  a  barrier  to 
repermitting  lands  for  which  permits 
have  expired,  lapsed,  or  been  revoked. 
F^vious  \'ER  determinations  applicable 
to  the  site  imder  the  good  faithVall 
permits  standard  would  remain  valid 
and  any  areas  that  come  imder  the 
protection  of  30  CFR  761.11  and  section 
522(e)  before  the  permit  expired,  lapsed, 
or  was  rB\'oked  woidd  be  covered  by  the 
exception  for  e.xisting  operations  in  30 
Cn?  761.12. 

Some  commenters  argued  that  the 
good  faith/all  permits  standard  is 
inherently  imfair  and  unreasonable 
because  so  few  persons  could  qualify  for 
VER  under  that  standard  20  years  after 
the  enactment  of  SMCRA.  They  also 
note  that,  while  industry  generally 
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acquires  mineral  rights  well  in  advance 
of  any  planned  mining,  it  does  not  seek 
pennits  for  those  lands  until  mining  is 
reasonably  imminent.  Section  506(b)  of 
the  Act  generally  limits  permit  terms  to 
5  years  and  section  506(c)  provides  that 
a  permit  will  terminate  if  the  permittee 
has  not  begim  surface  coal  mining 
operations  within  3  years  of  the  date  of 
issuance.  Thus,  the  commenters  argue, 
the  good  faith/all  permits  standard 
unfairly  penalizes  persons  who  have 
purchased  coal  reserves  for  investment 
purposes  or  to  provide  for  the 
company's  long-terra  security  or  future 
expansion. 

We  believe  that  the  good  faith/all 
permits  standard  properly  implements 
the  intent  of  Congress  to  prevent  most 
new  surface  coal  mining  operations  on 
the  lands  listed  in  section  522(e).  We 
agree  that,  except  for  lands  coming 
under  the  protection  of30CFR761.11 
and  section  522(e)  after  August  3,  1977. 
few  persons  will  quaUfy  for  VER  under 
this  standard.  But  this  result  is  fair, 
reasonable,  and  appropriate,  given  the 
congressional  intent  to  protect  section 
522(e)  lands. 

To  some  extent,  speculative  investors 
in  land  and  interests  in  land  assume  the 
risk  of  future  changes  in  the  regulatory 
environment.  Under  the  1979  Federal 
rule,  the  1980  suspension  notice.  State 
regulatory  programs,  and  our  1986 
suspension  notice,  an  all  permits  or 
good  faith/ all  permits  standard  has  been 
in  place  for  most  of  the  time  since  the 
enactment  of  SMCRA  for  most  of  the 
lands  listed  in  section  522(e).  Therefore, 
few  mineral  owners  could  plausibly 
claim  that  they  were  unaware  of  the 
applicability  of  the  restriction,  or  that 
they  had  reasonable  expectations  of 
being  held  to  a  less  restrictive  standard. 
Furthermore,  the  needed  for  and 
adjacent  VER  standard  in  paragraph 
(b)(2)  of  the  definition  offers  relief  to 
some  persons  who  are  unable  to  meet 
the  good  faith/ all  permits  standard. 
And.  as  discussed  in  the  final 
environmental  impact  statement  and 
final  economic  analysis  for  this 
rulemaking,  mineral  owners  and  mine 
operators  frequently  rely  upon  the  other 
exceptions  provided  by  section  522(e), 
such  as  waivers  for  the  buffer  zones  for 
public  roads  and  occupied  dwellings, 
compatibility  findings  for  Federal  lands 
in  national  forests,  and  joint  approval 
for  publicly  owned  parks  and  historic 
places 

Section  522(e)  of  the  Act  affects  a 
person's  eligibility  to  obtain  a  permit  for 
surface  coal  mining  operations. 
Logically,  then,  the  VER  exception 
under  section  522(e)  should  ensure 
fairness  by  protecting  a  pre-existing 
interest  under  the  regulatory  process 


that  was  in  place  when  the  prohibitions 
of  section  522(e)  took  effect.  That  is,  in 
general,  the  VER  exception  should 
protect  an  equitable  interest  in 
regulatory  approval  of  proposed  surface 
coal  mining  operations  for  which  a 
person  had  taken  steps  to  obtain 
regulatory  approval  in  reliance  upon  the 
circumstances  that  existed  before  the 
land  came  under  the  protection  of 
section  S22(e).  The  good  ^th/all 
permits  standard  protects  this  equitable 
interest  in  regulatorv  approval. 

This  standard  is  also  consistent  with 
the  general  principles  of  equitable 
estoppel;  I.e.,  that  one  who  has  in  good 
faith  relied  upon  and  complied  with  the 
requirements  for  obtaining  an  interest 
by  'doing  all  he  could  do"  should  not 
be  deprived  of  the  interest.  See  Shostak 
and  Barrett,  Valid  Existing  Rights  in 
SMCRA,  5  I.  Min.  L.  &  Poly  585,  600 
(1990),  and  Note.  Regulation  and  Land 
Withdrawals:  Defining  "Valid  Existing 
Rights".  3  J.  Min.  L.  &  Pol'y  517  (1988). 
Thus,  under  the  good  faith/ all  permits 
standard,  in  determining  whether  a 
person  has  demonstrated  VER.  the 
agency  virill  examine  whether  the  record 
demonstrates  that,  by  the  time  that  the 
land  came  under  the  protection  of  30 
CFR  761.11  and  section  522(e),  that 
person  or  a  predecessor  in  interest  had 
relied  upon  and  complied  with  all 
regulatory  requirements  for  obtaining 
the  necessary  permits  and 
authorizations  by  doing  all  that  could  be 
done  to  obtain  those  permits  and 
authorizations.  If  a  person  makes  both 
this  demonstration  and  the  property 
rights  demonstration  required  by 
paragraph  (a)  of  the  definition  of  VER. 
it  would  be  unfair  to  deny  that  person 
eligibility  to  apply  for  and  obtain  a 
permit  under  SMCRA. 

SMCRA  and  its  legislative  history  do 
not  compel  or  support  adoption  of  a 
VER  standard  crafted  to  (1 )  ensure 
continuation  of  all  standard  pre-SMCRA 
industry  practices.  (2)  preserve  the 
ability  of  all  mineral  owners  to  extract 
coal  from  protected  areas  by  surface  coal 
mining  operations  whenever  authorized 
under  State  property  law,  or  (3) 
maintain  broad  eligibility  for  VER  on  a 
nondeclining  basis.  We  believe  that 
adoption  of  a  standard  incorporating 
these  principles  would  effectively 
vitiate  the  protections  of  section  522(e) 
for  all  lands  except  those  overlying 
unleased  Federal  coal.  This  result 
would  contravene  Congress'  intention  in 
enacting  this  section. 

Some  commenters  argued  that 
nothing  in  the  statute  or  its  legislative 
history  remotely  suggests  that  VER  be 
defined  in  terms  of  a  good  faith/ all 
permits  standard.  We  agree  that  neither 
the  statute  nor  its  legislative  history 


mentions  a  good  faith/all  permits 
standard  for  VER.  However,  as 
discussed  above,  we  believe  that  the 
good  faith/all  permits  standard  is 
consistent  with  the  legislative  history  of 
section  S22(e).  In  addition,  the 
definition  of  VER  is  not  restricted  to  the 
good  faith/all  permits  .standard:  it  also 
includes  the  needed  for  and  adjacent 
standard. 

Commenters  also  argue  that  if 
Congress  had  intended  to  provide  a 
permit-based  exception  to  the 
prohibitions  of  section  522(e),  it  would 
have  done  so  expressly  as  it  did  in 
section  510(b)(5)  (restrictions  on  mining 
alluvial  valley  floors),  section  510(d)(2) 
(special  requirements  for  surface  coal 
mining  operations  on  prime  farmlands), 
and  section  522(a)(2)  (petition-initiated 
designations  of  land  as  unsuitable  for 
surface  coal  mining  operations). 
According  to  the  commenters,  adoption 
of  a  permit-based  definition  of  VER 
conflicts  with  the  judicially  endorsed 
presumption  that  Congress  has  acted 
both  purposely  and  intentionally  when 
it  includes  particular  language  in  one 
statutory  provision  but  not  in  another. 

We  agree  that  the  statute's  use  of 
different  terminology  for  each  of  these 
exceptions  means  that  Congress 
probably  intended  a  somewhat  different 
meaning  for  the  VER  exception  under 
section  S22(e)  than  for  the  exceptions 
provided  under  the  other  statutory 
provisions  cited  by  the  commenters. 
However,  we  do  not  agree  that  the 
difference  in  terminology  rules  out  the 
adoption  of  any  type  of  permit-based 
standard  for  VER  under  section  522(e). 
And  the  good  faith/all  permits  standard 
in  this  final  rule  differs  from  the  permit- 
based  exceptions  under  other  provisions 
of  the  Act  in  that  it  includes  a  good  faith 
component,  which  the  others  do  not. 
Furthermore,  our  definition  of  VER 
includes  the  needed  for  and  adjacent 
standard,  which  is  not  a  permit-based 
standard.  Finally,  nothing  in  the 
litigation  history  of  the  definition  of 
VER  indicates  that  the  courts  would 
likely  find  a  permit-based  standard 
unacceptable  for  the  reasons  advanced 
by  the  commenters. 

Many  commenters  characterized 
Hodel  V.  Virginia  Surface  Mining  &■ 
Reclamation  Assn,  452  U.S.  264,  296 
n.37  (1981)  ("Hodel  v.  VSMHA")  as 
representing  a  rejection  of  a  permit- 
based  standard  for  VER,  or  at  least  an 
indication  that  the  courts  would  view 
such  a  standard  with  dis&vor.  In  that 
case,  the  Supreme  Court  stated  in  a 
footnote  that  nothing  in  the  statutory 
language  of  SMCRA  or  its  legislative 
history  would  compel  adoption  of  an  all 
permits  standard  for  VER.  One 
commenter  also  argued  that,  in  National 


Federal  Register/Vol.  64,  No.  242/Friday,  December  17,  1999/Rules  and  Regulations  70779 


Wildlife  Fed'n  v.  Hodel.  839  F.2d  694, 
750  n.86  (DC.  Cir.  1988)  [■■NWF\. 
Hodel"),  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  characterized  this 
Supreme  Court  pronouncement  as  a 
rejection  of  the  all  permits  standard: 
"[Tjhe  Supreme  Court  has  previously 
rejected  a  too-restrictive  interpretation 
of  VER  in  an  early  challenge  to  the 
SMCJIA  brought  by  industry."  We 
respectfully  disagree  with  these 
characterizations  of  the  Supreme  Court's 
decision  and  opinion.  First,  the 
definition  of  VER  was  not  before  the 
court.  Second,  the  language  chosen  by 
the  Supreme  Court  is  decidedly  neutral. 
It  addresses  only  the  question  of 
whether  the  statute  compels  adoption  of 
an  all  permits  standard.  It  does  not 
reach  the  issue  of  whether  an  aU  permits 
standard  (or  good  faith/ all  permits 
standard)  is  permissible. 

Commenters  attacked  the  good  faith/ 
all  permits  standard  as 
unconstitutionally  defining  property 
rights  in  violation  of  the  Tenth 
Amendment  to  the  Constitution,  which 
reser\'es  that  power  to  the  States  as  one 
of  their  unenumerated  powers.  We 
disagree.  Our  definition  of  VER  clearly 
defers  to  State  property  law  on  all 
questions  of  property  rights.  The  final 
rule  defining  VER  does  not  by  its  terms 
deprive  any  person  of  property  rights. 
Instead,  our  definition  establishes  the 
limits  of  the  VER  exception  to  the 
prohibitions  and  restrictions  of  section 
522(e).  based  on  equitable 
considerations. 

Furthermore,  in  Hodel  v.  VSMRA,  452 
U.S.  at  291  (1981).  the  Supreme  Court 
stated: 

The  Court  long  ago  rejected  the  suggestion 
rhat  Congress  invades  areas  reserved  to  the 
Slates  by  the  Tenth  Amendment  simply 
tiecausc  it  exercises  its  authority'  under  the 
Commerce  Clause  in  a  manner  that  displaces 
the  States'  exercise  of  their  police  powers 

Commenters  also  argued  that  the  good 
faith/all  permits  standard  denies 
property  owners  due  process  under  the 
Fifth  Amendment  because  it  conditions 
the  retention  of  a  property  right  on 
conditions  that  are  unreasonable  and  of 
which  the  property  owner  had 
inadequate  notice.  We  disagree. 
Property  owners  had  the  opportimity  to 
comment  on  either  an  all  permits  or 
good  faith/all  permits  standard  in  the 
1978.  1982.  1988.  1991.  and  1997 
proposed  rules.  Furthermore,  the  final 
rule  creates  little  change  in  the  status 
quo  since  most  States  have  applied  a 
good  faith/all  permits  or  all  permits 
standard  ever  since  they  obtained 
approval  of  their  SMCRA  regulatory 
programs.  In  addition,  when  the  VER 
standard  is  applied,  all  VER 


determinations  have  been  and  will 
continue  to  be  subject  to  administrative 
and  judicial  review. 

Commenters  allege  that  the  good 
faith/all  permits  standard  improperly 
relies  upon  the  opinion  in  PSMRL  I. 
Round  1, 14  Env'l  Rep.  Cas.  (SNA)  at 
1090-91  (1980).  They  note  that,  on 
Februarj'  1.  1983.  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit 
remanded  these  regulations  to  the 
Secretary  for  review  and  revision  at  his 
request.  The  order  of  remand  in  this 
case  stated  that  the  judgment  of  the 
district  court  in  PSMRL  I,  Round  I. 
supra,  could  not  be  considered  final. 
See  In  re  Permanent  Surface  Mining 
Regulation  Litigation,  No.  80-1810. 
Order  of  Remand  (D.C.  Cir..  Feb.  1, 
1983).  While  the  district  court's 
decision  lacks  procedential  weight,  the 
order  of  remand  does  not  prohibit  use 
of  the  opinion  as  guidance  in 
developing  revised  regulations. 
Regardless,  as  discussed  above,  our 
rationale  for  adoption  of  the  good  faith/ 
all  permits  standard  rests  primarily 
upon  our  analysis  of  the  legislatii'e 
history  of  section  522(e)  and  Congress' 
purpose  in  enacting  that  section,  not 
upon  the  opinion  accompanying  the 
court's  decision.  Only  the  good  faith 
component  has  its  origins  in  the  PSMRL 
I,  Round  I  decision. 

Commenters  also  assorted  that  the 
definition  of  VER  does  not  comport  with 
our  statement  in  the  PSMRL  I,  Round  I 
litigation  that  "Congress  intended  the 
term  valid  existing  rights  to  encompass 
property  rights  recognized  as  valid 
under  state  case  law."  14  Env't  Rep.  Cas. 
(BNA)  at  1090  (1980).  The  commenters 
overlook  the  context  of  this  statement, 
which  pertained  onlv  to  paragraph  (c)  of 
the  1979  definition  of  VER.  See  44  FR 
67942.  November  27.  1979.  Paragraph 
(c)  established  criteria  for  the 
interpretation  of  documents  used  as  part 
of  the  property  rights  demonstration.  It 
did  not  comprise  an  independent 
standard  for  VER.  contrary  to  the 
apparent  assumptions  of  the 
commenters. 

As  noted  in  the  decision,  the 
Secretary  committed  only  to  revise  the 
definition  to  state  that  documents 
dealing  with  property  rights  entitling 
one  to  surface  mine  coal  will  be 
interpreted  in  accordance  with 
appropriate  State  court  decisions.  He 
did  not  agree  to  waive  the  other 
requirements  of  the  1979  definition, 
which  include  compliance  with  one  of 
the  VER  standards  in  paragraphs  (a)  and 
(h)  of  the  definition  (the  all  permits 
standard,  the  needed  for  and  adjacent 
standard,  or  the  separate  standard  for 
haul  roads).  Nor  did  he  agree  to  alter 
paragraph  (d)  of  the  1979  definition. 


which  provided  that  VER  "does  not 
mean  mere  expectation  of  a  right  to 
conduct  siu^ace  coal  mining 
operations." 

One  commenter  complained  that  the 
version  of  the  good  faith/all  permits 
standard  that  we  proposed  in  1997 
differs  sharply  from  our  representations 
to  the  courts  concerning  the  meaning  of 
VER  under  section  522(e).  The 
commenter  specifically  referred  to  and 
quoted  a  reply  brief  that  the 
Government  filed  with  the  Supreme 
Court  in  Hodel  v.  VSMRA.  452  U.S.  264 
(1981).  on  behalf  of  the  Secretary'.  We 
agree  that  the  final  rule  is  not  fully 
consistent  with  the  statements  in  this 
brief.  However,  as  discussed  above  and 
in  Part  VII. C. 5.  of  this  preamble,  wo  no 
longer  subscribe  to  this  briefs 
interpretation  of  the  legislative  historv  „ 
of  section  522(e).  Furthermore,  the 
discussion  of  VER  in  the  brief  occurred 
in  the  context  of  a  facial  challenge  to 
section  522(e)  of  the  Act.  The  definition 
of  VER  was  not  before  the  Court,  and  the 
Court  did  not  rule  on  the  meaning  of  the 
VER  exception.  As  the  brief  itself  notes, 
the  Secretary  was  engaged  in 
rulemaking  to  redefine  VER  at  the  time 
that  the  brief  wa.s  filed.  And.  as 
discussed  above  and  in  Part  VII.C.5.  of 
this  preamble,  we  believe  that  the  VER 
standards  in  the  final  rule  are  the 
standards  that  are  most  consistent  with 
the  legislative  history  and  0>ngre5s' 
Intent  in  enacting  section  522(e). 

Some  commenters  opposed  the  good 
faith/all  permits  standard  as  a  violation 
of  the  principle  of  statutory  construction 
that  a  statute  must  bo  construed  in  a 
manner  that  affords  each  provision 
separate  effect.  Specifically,  they 
charged  that  adoption  of  the  good  faith/ 
all  permits  standard  would  effectively 
merge  the  VER  exception  under  section 
522(e)  into  the  exception  for  existing 
operations  under  the  same  section,  and 
thus  improperly  render  the  VER 
exception  superfluous.  We  do  not  agree. 
First,  as  defined  in  this  rule,  the 
exception  for  existing  operations  does 
not  apply  to  lands  for  which  a  permit 
has  not  actually  been  obtained;  i.e..  it 
has  no  good  faith  component. 

Second,  the  exception  for  existing 
operations  includes  authorized 
operations  that  have  already  t>egim 
surface  coal  mintng  operations  before 
the  land  comes  under  the  protection  of 
30  CFR  761.11  and  section  522(e):  the 
VER  exception  is  not  intended  to  apply 
to  these  operations.  Third,  the  definition 
of  VER  is  not  restricted  to  the  good 
faith/all  permits  standard.  It  also 
includes  the  needed  for  and  adjacent 
standard  and  a  separate  standard  for 
roads,  neither  of  which  has  any 
counterpart  in  the  exception  for  existing 
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operations  in  30  CFR  761.12.  Therefore, 
the  VER  exception  includes  significant 
differences  from  the  exception  for 
existing  operations.  The  only  overlap 
occurs  with  respect  to  unstarted 
operations  that  have  obtained  a 
permanent  program  permit  under 
SMCRA. 

In  summary,  we  believe  that  the  good 
faith/all  permits  standard  is  both 
reasonable  and  consistent  with 
congressional  intent.  As  discussed 
above  and  as  summarized  in  Part  V  of 
this  preamble,  the  legislative  history  is 
sparse  and  unclear,  and  parts  are 
arguably  inapplicable  with  respect  to 
how  Congress  intended  the  VER 
exception  in  section  522(e)  of  the  Act  to 
be  interpreted.  In  the  face  of  this 
difficulty  in  determining  Congress' 
intent,  we  believe  that  the  good  faith/all 
permits  standard  best  balances  a 
niunber  of  statutory  purposes  and  policy 
objectives.  These  purposes  and 
objectives  include  establishing  a 
reasonable  standard  that  is  practicable 
to  administer,  providing  substantial 
environmental  protection  to 
congressionally  designated  areas, 
providing  an  exception  to  the 
prohibition  on  suiibce  coal  mining 
operations  in  those  areas  when  it  would 
be  unfair  to  apply  the  prohibition, 
protecting  surface  landowners  from  the 
adverse  effects  of  surface  coal  mining 
operations,  minimizing  disruption  of 
existing  State  regulatory  programs  and 
expectations  engendered  thereunder, 
and,  to  the  extent  that  it  harmonizes 
with  the  other  purposes  and  objectives, 
mitigating  or  minimizing  compensable 
takings  of  property  interests. 

3.  What  Comments  Did  We  Receive 
Regarding  Takings  Issues  Concerning 
the  Good  Faith/ All  Permits  Standard? 

Many  commenters  argued  that  the 
good  faith/all  permits  standard  is 
constitutionally  infirm  because  of  its 
Fifth  Amendment  takings  implications. 
This  argument  appears  to  rely  upon 
three  premises:  (1)  that  any  interference 
with  property  rights  recognized  under 
State  law  would  be  a  compensable 
taking.  (2)  that  the  good  faith/all  permits 
standard  would  effectively  deny  mineral 
owners  any  reasonable  economic  use  of 
their  property,  and  (3)  that  a  standard 
which,  when  applied,  might  result  in 
some  compensable  takings  is  facially 
unconstitutional.  We  do  not  agree  that 
any  of  these  premises  is  correct. 

With  respect  to  the  definition  of  VER 
under  section  522(e)  of  SMCRA,  the 
U.S.  District  Court  for  the  District  of 
Columbia  has  held  that  "no  mechanical 
formula  (for  VER)  will  ever  perfectly 
define  the  universe  of  circumstances  in 
which  failure  to  grant  VER  will 


constitute  a  taking."  PSMHL 11,  Round 
W—VER,  22  Env't  Rep.  Cas.  (BNA)  at 
1563  (1985).  And  the  Supreme  Court 
has  long  held  that  regulation  that  affects 
the  value,  use,  or  transfer  of  property 
may  constitute  a  compensable  taking  if 
it  goes  too  far.  Pennsvlvania  Coal  Co.  v. 
Mahon,  260  U.S.  393  (1922).  However, 
the  courts  have  also  long  held  that  the 
rights  of  property  owners  are  not 
absolute  and  that  government  may, 
within  limits,  regulate  the  use  of 
property.  See  the  summary  of  takings 
law  pubhshed  at  56  FR  33161,  July  IB, 
1991. 

The  Supreme  Court  has  identified 
thtee  factors  as  having  particular 
significance  in  a  regulatory  takings 
analysis:  (1 )  the  economic  impact  of  the 
proposed  government  policy  or  action 
on  the  property  interest  involved,  (2)  the 
extent  to  which  the  action  or  regulation 
interferes  with  any  reasonable, 
investment-backed  expectations  of  the 
owner  of  the  property  interest,  and  (3) 
the  character  of  the  government  action. 
Connolly  \.  Pension  Benefit  Guaranty 
Corp..  475  U.S.  211,  224-25  (1986).  The 
courts  generally  find  that  a  compensable 
taking  exists  only  if  the  government 
action  would  cause  inequitably 
disproportionate  economic  impacts  on 
the  property  or  interfere  with 
reasonable,  investment-backed 
expectations  of  persons  with  an  interest 
in  the  property  to  such  an  extent  that 
justice  and  fairness  would  require  that 
the  public,  rather  than  the  private 
property  owners,  pay  for  the  public 
benefit  resulting  from  the  restrictions 
that  the  government  action  places  on  the 
property.  Armstrong  v.  United  States, 
364  U.S.  40,  49  (1960). 

In  declining  to  review  the 
constitutionality  of  section  522(e)  of 
SMCRA,  the  Supreme  Court  explained 
its  historic  approach  to  takings  analyses 
as  follows: 

[Tjhis  court  has  generally  "been  unable  to 
develop  any  "set  formula"  for  determining 
when  "justice  and  fairness"  require  that 
economic  injuries  caused  by  public  action  be 
compensated,  rather  than  remain 
disproportionately  concentrated  on  a  few 
persons."  Rather,  it  has  examined  the 
"taking"  question  by  engaging  in  essentiatiy 
ad  hoc,  factual  inquiries  that  have  identified 
several  factors — such  as  the  economic  impact 
of  the  regulation,  its  interference  with 
reasonable  investment-lMcked  expectations, 
and  the  cliaracter  of  the  government  action — 
that  have  particular  significance.  Kaiser 
Aetna  v.  United  Slates.  444  U.S.  164. 175 
(1979).  •   •   •  These  "ad  hoc  factual 
inquiries"  must  be  conducted  with  respect  to 
specific  property,  and  the  particular 
estimates  of  economic  impact  and  ultimate 
valuation  relevant  in  the  unique 
circumstances. 


Model  V.  VSAfflA,  452  U,S,  at  296  (1981) 
(citations  omitted). 

When  regulation  goes  too  far  in 
infringing  on  private  property  right*  is 
not  precisely  definable.  The  Supreme 
Court  has  consistently  "eschewed  any 
'set  formula'  for  determining  how  far  is 
too  far.  preferring  to  'engage  in  *   *   * 
essentially  ad  hoc,  factual  inquiries.' " 
Lucas  V.  South  Carolina  Coastal 
Council.  505  U.S.  1003, 1015  (1992) 
{"Lucas"),  quoting  Penn  Cent.  Transp. 
Co.  V.  New  York  City,  438  U.S.  104, 124 
(1978).  In  Lucas,  the  Supreme  C^ourt 
recognized  what  it  characterized  as  a 
"logically  antecedent  inquir>'"  into  a 
takings  claimant's  title  prior  to  the 
inquiry  into  whether  the  govenunent 
has  interfered  with  rights  inherent  in 
that  title  in  a  maimer  that  rises  to  the 
level  of  a  Fifth  Amendment  taking.  Id. 
at  1027.  The  Court  noted  in  Lucas  that 
its  takings  jurisprudence  "has 
traditionally  been  guided  by  the 
understandings  of  our  citizens  regarding 
the  content  of.  and  the  State's  power 
over  the  'bundle  of  rights'  that  they 
acquire  when  they  obtain  title  to 
property."  Id.  at  1027.  Thus,  the  Court 
continued,  some  regulation  of  rights 
should  be  expected.  "In  the  case  of 
personal  property,  by  reason  of  the 
State's  traditionally  high  degree  of 
control  over  commercial  dealings,"  the 
possibility  of  significant  impacts  should 
be  anticipated.  Id.  at  1027-28.  But  the 
Court  indicated  that  interests  in  land 
have  greater  expectations  of  protection. 
Id.  at  1028.  Further,  the  Court  suggested 
that  an  "owner's  reasonable 
expectations  "  may  be  critical  to  a 
takings  determination.  Id.  at  1016  n.7. 
These  expectations  are  those  that  "have 
been  shaped  by  the  State's  law  of 
property;  i.e.,  whether  and  to  what 
degree  the  State's  law  has  accorded  legal 
recognition  and  protection  to  the 
particular  interest  in  land  with  respect 
to  which  the  takings  claimant  alleges  a 
diminution  (or  elimination)  of  value," 
Id.  at  1016  n.7. 

However,  in  a  subsequent  case,  the 
Supreme  Court  reiterated  that  "our 
cases  have  long  established  that  mere 
diminution  in  the  value  of  property, 
however  serious,  is  insufficient  to 
demonstrate  a  taking."  Concrete  Pipe  S- 
Prod.  V.  Construction  Laborers  Pension 
Trust.  508  U.S.  602,  645  (1993).  The 
Court  cited  Village  of  Euclid  v.  Ambler 
Realty  Co..  272  U.S.  365,  384  (1926), 
which  involved  an  approximate  75 
percent  diminution  in  value,  and 
Hadacheck  v.  Sebastian,  239  U.S.  394, 
405  (1915),  which  involved  a  92.5 
percent  diminution  in  value,  as 
examples  of  the  cases  to  which  it  was 
referring. 
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Even  under  Lucas  {see  id.  at  1027-28), 
coal  owners  and  the  coal  mining 
industry  may  not  necessarily  enjoy  the 
same  expectations  of  fi"eedom  from 
government  interference  as  persons  who 
have  historically  been  subject  to  a  lesser 
degree  of  regulation,  a  factor  that  must 
be  considered  when  evaluating  the 
impact  of  the  govenunental  action  on 
investment-backed  expectations.  The 
Supreme  Court  recently  held  that  "those 
who  do  business  in  the  regulated  field 
caimot  object  if  the  legislative  scheme  is 
buttressed  by  subsequent  amendments 
to  achieve  the  legislative  end."  Concrete 
Pipe  6*  Prod.  v.  Construction  Laborers 
Pension  Trust,  508  U.S.  602,  645  (1993) 
(citations  omitted).  And,  in  the  same 
case,  the  Court  ruled  that  "legislation 
readjusting  rights  and  burdens  is  not 
imlawful  solely  because  it  upsets 
otherwise  settled  expectations."  Id.  at 
646  (citations  omitted). 

In  PSMRL 1,  Round  1, 14  Env't  Rep. 
Cas.  (BNA)  at  1091  (1980),  Uie  U.S. 
District  Court  for  the  District  of 
Columbia  declined  to  rule  on  the 
constitutionality  of  the  1979  all  permits 
standard  for  VER  because  the  plainti^' 
takings  claims  were  purely  hypothetical. 
However,  in  its  opinion,  the  court  stated 
that  it  found  persuasive  the 
government's  arguments  that  the 
definition  met  the  standards  of  existing 
takings  jurisprudence.  And  the 
definition  that  we  are  adopting  today  is 
consistent  with  that  court's  declaration 
that  "a  good  faith  attempt  to  have 
obtained  all  permits  before  the  August 
3.  1977  cut-off  date  should  suffice  for 
meeting  the  all  permits  test." 

Furthermore,  in  Model  v.  VSMHA,  452 
U.S.  at  296  n.37  (1981),  the  Supreme 
Court  stated  that,  while  nothing  in  the 
statutory  language  of  SMCRA  or  its 
legislative  history  would  compel 
adoption  of  an  all  permits  standard  for 
VER,  section  522(e)  "does  not,  on  its 
face,  deprive  owners  of  land  within  its 
reach  of  economically  viable  use  of  their 
land  since  it  does  not  proscribe 
noninining  uses  of  such  land."  Tlie 
definition  of  VER  that  we  are  adopting 
today  likewise  does  not  prohibit 
nonmining  uses  of  land  protected  by 
section  522(e).  Therefore,  we  believe 
that  the  good  faith/ all  permits  standard 
is  consistent  with  the  principles 
established  by  the  Supreme  Court. 

The  commenters  are  correct  in  noting 
that  neither  of  these  decisions 
specifically  endorses  the  good  faith/ all 
permits  standard  as  constitutionally 
sotmd.  However,  there  is  nothing  in 
these  court  decisions,  SMCRA,  or  its 
legislative  history  that  precludes 
adoption  of  a  good  faith/all  permits 
standard  for  VER  under  section  S22(e) 
or  suggests  that  adoption  of  this 


standard  woidd  be  a  facial  regulatory 
taking.  Therefore,  the  only  question  is 
the  degree  to  which  its  application  to 
individual  situations  may  result  in  a 
compensable  taking. 

The  takings  implication  assessment  in 
Part  XXIX.E.  of  this  preamble  states  that 
the  good  faith/ all  permits  standard  has 
significant  takings  implications  as  that 
term  is  defined  by  Executive  Order 
12630.  It  also  states  that,  of  all  the 
alternatives  that  we  considered,  this 
standard  has  the  greatest  potential  to 
result  in  compensable  takings.  However, 
the  assessment  explains  that,  while 
these  takings  implications  are 
unquantifiable,  we  anticipate  that  the 
rule  wrill  result  in  very  few  compensable 
takings.  The  final  environmental  impact 
statement  and  final  economic  analysis 
for  this  rulemaking  suggest  that  any 
takings  that  do  occur  will  be  limited 
largely  to  lands  in  eastern  national 
forests  with  Federal  surface  and  non- 
Federal  mineral  ownership  and  to  lands 
in  State  and  local  parks  and  buffer  zones 
for  those  parks. 

Also,  we  anticipate  that,  in  most 
cases,  the  lands  protected  by  section 
522(e)  and  30  CFR  761.11  will  comprise 
only  a  small  portion  of  the  relevant 
property  interests  as  a  whole  Therefore, 
imder  established  takings  jurisprudence, 
these  prohibitions  are  unlikely  to  result 
in  compensable  takings.  See  Penn  Cent. 
Transp.  Co.  v.  New  York  City.  438  U.S. 
104, 130  (1978)  ("Takings  jurisprudence 
does  not  divide  a  single  parcel  into 
discrete  segments  and  attempt  to 
determine  whether  rights  in  a  particular 
segment  have  been  entirely  abrogated.") 
For  example,  because  mineral 
ownership  is  commonly  less  fragmented 
than  surface  ovimership,  the  buffer  zones 
for  dwellings,  cemeteries,  roads,  public 
buildings,  and  parks  are  unlikely  to 
preclude  surface  coal  mining  operations 
on  the  bulk  of  a  parcel  for  which  a 
person  owns  the  mineral  rights.  Even  if 
the  entire  parcel  lies  within  one  or  more 
of  the  prohibited  areas,  there  may  be  no 
compensable  taking  because  (1)  the 
person  may  be  able  to  recover  the  coal 
through  undergroimd  mining  methods 
without  constructing  surface  facilities 
on  the  protected  lands,  or  (2)  there  may 
be  residual  non-coal  interests  in  the 
property  which  are  unaffected  or  even 
enhanced  by  the  prohibitions.  For 
example,  prohibition  of  surface  coal 
mining  operations  could  increase  the 
value  of  the  surface  estate  for  residential 
or  commercial  development. 

One  commenter  stated  that  Penn 
Central  retains  littie  currency  in  view  of 
the  subsequent  Lucas  decision.  We  find 
nothing  in  Lucas  that  expressly  or  by 
implication  reverses  the  aspect  of  Penn 
Central  quoted  in  the  previous 


paragraph.  And,  in  a  decision  rendered 
after  Lucas,  the  Supreme  Court 
reaffirmed  this  aspect  of  its  Penn 
Central  decision: 

We  reiect  Concrete  Pipe's  contention  that 
tbi<  appropnate  analytical  framework  is  the 
one  employed  in  our  cases  dealing  with 
permanent  physical  occupation  or 
destruction  of  economically  beneficial  use  of 
real  property.  (Citation  to  Lucas  omitted.) 
While  Concrete  Pipe  tries  to  shoehorn  its 
claim  into  tills  analysis  by  asserting  that  "the 
property  of  [Concrete  Pipe)  which  is  taken, 
is  taken  in  its  entirety,"  we  rejected  tllis 
analysis  yeant  ago  in  Penn  Central,  where  we 
held  that  a  claimant's  parcel  of  property 
could  not  first  be  divided  into  what  was 
taken  and  what  was  left  for  the  purpose  of 
demonstrating  the  taking  of  the  former  to  be 
complete  and  hence  compensable.  To  the 
extent  thai  any  portion  of  property  is  taken, 
that  portion  is  always  taken  in  its  entirety: 
the  relevant  question,  however,  is  whether 
the  property  taken  is  all.  or  only  a  portion  of, 
the  parcel  in  question. 

Concrete  Pipe  &■  Prod  v.  Construction 
Laborers  Pension  Trust,  508  U.S.  602. 
643-44  (1993),  citations  omitted. 

One  conunenter  argued  that  the 
statutory  prohibition  in  section  522(e), 
when  combined  with  the  good  faith/all 
permits  standard  for  VER,  would 
physically  appropriate  a  distinct 
property  interest  (the  right  to  surface 
mine)  and  thus  would  con.stitute  a 
compensable  taking  regardless  of  bow 
much  of  a  person's  property  was 
actually  affected  by  section  522(e)  or 
what  other  uses  of  the  propert)'  might 
remain.  However,  the  commenter  did 
not  explain  why  this  situation  would 
qualify  as  a  physical  intrusion  under  the 
standard  established  in  Lotetlo  v 
Teleprompter  Manhattan  CAT^'  Corp., 
458  U.S.  419  (1982).  And  we  are  aware 
of  no  basis  for  such  an  argument  under 
existing  takings  jurisprudence. 

One  commenter  stated  that,  based 
upon  the  takings  implication 
assessment,  adoption  of  the  good  faith/ 
all  permits  standard  is  proscribed  by 
Edward  /.  DeBartolo  Corp.  v,  Florida 
Gulf  Coast  Building  &■  Construction 
Trades  Council.  485  U.S.  568  (1988],  In 
that  case,  which  dealt  with  First 
Amendment  issues,  the  Supreme  Court 
held  that  if  "an  otherwise  acceptable 
construction  of  a  statute  would  raise 
serious  constitutional  problems,  the 
Court  will  construe  the  statute  to  avoid 
such  problems  unless  such  construction 
is  plainly  contrary  to  the  intent  of 
Congress."  Id.  at  575.  The  commenter 
argued  that,  under  this  decision,  we 
must  select  an  alternative  other  than  the 
good  faith/all  permits  standard  because 
the  takings  implication  assessment  in 
the  proposed  tide  found  that  the  good 
faith/all  permits  standard  has  the 
greatest  potential  to  result  in 
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compensable  taJcings.  We  do  not  agree 
that  the  rationale  in  this  decision 
prohibits  adoption  of  the  good  faith/all 
permits  standard. 

First,  we  believe  that  adoption  of 
another  alternative  would  be  contrary  to 
the  intent  of  Congress.  In  enacting 
section  522(e)  of  SMCRA,  Congress 
clearly  intended  to  minimize  the 
number  of  new  surface  coal  mining 
operations  on  protected  lands.  Tbe  other 
alternatives  for  the  definition  of  VER  are 
all  less  protective  of  the  lands  in  section 
522(e).  Therefore,  we  believe  that 
adoption  of  one  of  those  alternatives 
would  be  contrary  to  the  intent  of 
Congress  in  enacting  section  S22(e). 

Second,  we  do  not  agree  that  adoption 
or  implementation  of  the  good  faith/all 
permits  standard  presents  a 
constitutional  problem.  The  Fifth 
,\mendment  only  prohibits  the  taking  of 
property  without  compensation.  And 
the  Tucker  Act.  28  U.S.C.  1491. 
provides  recourse  for  an  individual  to 
seek  com[>ensation  in  any  situation  in 
which  a  compensable  taking  might  arise 
as  a  result  of  a  Federal  action. 
According  to  the  Supreme  Court,  when 
"compensation  is  available  for  those 
whose  property  is  in  fact  taken,  the 
government  action  is  not 
unconstitutional."  United  States  v. 
Riverside  Bayview  Homes,  Inc..  474  U.S. 
121, 128  (1985).  And  the  Supreme  Court 
also  ruled  that  the  Takings  Clause  "is 
designed  not  to  limit  governmental 
interference  with  property  rights  per  se. 
but  rather  to  sectue  compensation  in  the 
event  of  otherwise  proper  interference 
amounting  to  a  taking."  First  English 
Evangelical  Lutheran  Church  v.  County 
of  Los  Angeles.  482  U.S.  304,  315  (1987). 

Furthermore,  we  have  used  the  good 
faith/all  permits  standard  most  of  the 
time  since  SMCRAs  enactment.  And  20 
of  the  24  approved  State  regulatory 
programs  under  SMCRA  rely  upon  a 
VER  definition  that  includes  either  the 
all  permits  standard  or  the  good  faith/ 
all  permits  standard.  Apart  from  two 
cases  of  limited  precedential  weight 
from  the  U.S.  District  Court  for  the 
Southern  District  of  Ohio.  Belville 
Mining  Co.  v.  Uijan,  No.  C-1-89-790 
(S.D.  Ohio  1991)  [BelviUe  l)  and  Sunday 
Creek  Coal  Co.  v.  Model,  No.  C-2-88-  ' 
0416  (S.D.  Ohio.  June  2. 1988).  we  are 
not  aware  of  any  final  decisions  in 
which  State  or  Federal  courts  have 
found  that  the  good  faith/ all  permits 
standard,  or  an  agency  determination 
that  a  person  did  not  have  VER  under 
the  good  faith/all  permits  standard,  was 
invalid  on  the  basis  of  a  conclusion  that 
the  standard  or  determination  would 
result  in  a  compensable  taking  of  a 
property  interest  under  the  Fifth  and 
Fourteenth  Amendments  to  the  U.S. 


Constitution.  And  we  are  aware  of  no 
final  decisions  in  which  the  U.S.  Coiul 
of  Federal  Claims  has  held  that  a  person 
who  could  not  meet  the  good  faith/all 
permits  standard  suffered  a 
compensable  taking.  Therefore,  we 
anticipate  that  application  of  the  good 
faith/all  permits  standard  will  result  in 
very  few  compensable  takings. 

The  preamble  to  the  proposed  rule 
contains  the  following  discussion, 
which  relies  upon  a  zoning  analogy  to 
support  the  validity  of  the  good  faith/all 
permits  standard  in  the  face  of  a  Fifth 
Amendment  challenge: 

Section  522(el  is  a  form  of  land  use 
regulation  that  may  be  considered  analogous 
to  certain  provisions  of  zoning  law.  VER 
under  section  522(e)  Ls  generally  analogous  to 
those  provisions  of  land  use  law  fhal  define 
when  a  person  attains  a  vested  right  to  a 
particular  land  use  regardless  of  subsequent 
changes  in  zoning  ordinances  that  would 
otherwise  prohibit  or  restrict  that  use.  State 
laws  vary  widely  with  respect  to  when  a 
person  develops  a  vested  interest  in  a 
particular  land  use.  but  mere  ownership  is 
rarely  sufficient.  Some  States  require  that  a 
person  both  obtain  all  necessary  permits  and 
make  significant  expenditures  in  reliance  on 
those  permits.  Others  require  that  a  person 
reach  a  certain  point  in  the  permit  process  or 
make  substantial  good  faith  expenditures 
based  on  the  existing  zoning  before  he  or  she 
develops  a  vested  interest  in  uses  allowed 
under  that  zoning. 

The  good  failtl/all  permits  standard  for 
VER  has  a  similar  effect  and  is  based  in  pari 
on  a  similar  raUonale.  Therefore.  OSM 
anticipates  that,  in  any  review  of  the  validity 
of  a  final  VER  standard,  a  court  would 
coTuider  principles  analogous  to  those  that 
have  guided  judicial  decisions  on  ciiallenges 
to  the  validity  of  zoning  ordinances  and 
similar  land  use  regulatory  provisions.  In 
general,  the  courts  have  upheld  land  use 
restricUons  as  a  legitimate  exercise  of  the 
police  power  under  the  U.S.  Constitution. 

62  FR  4844,  January  31, 1997. 

One  commenter  attacked  this  analogy 
as  inappropriate  and  inconsistent  with 
constitutional  law.  The  commenter 
argued  that  zoning  authority  arises  from 
the  plenary  poUce  powers  reserved  to 
the  States  imder  the  Tenth  Amendment 
to  the  Constitution,  while  Congress' 
authority  to  regulate  intrastate  coal 
mining  derives  from  judicial 
interpretation  of  the  Commerce  Clause 
of  the  Constitution.  See  United  States  v. 
Lopez.  514  U.S.  549,  566  (1995),  citing 
Model  V.  VSMRA.  supm.  The 
commenter  also  quoted  a  different 
Supreme  Court  decision  on  SMCRA,  in 
which  the  Court  stated: 

We  do  not  share  the  view  of  the  District 
Court  that  the  Surface  Mining  Act  is  a  land- 
use  measure  after  the  fashion  of  the  zoning 
ordinances  typically  enacted  by  state  and 
local  governments. 


Model  V.  Indiana,  452  U.S.  314.  331  n.l8 
(1981). 

We  agree  that  the  constitutional 
authority  for  SMCRA  is  the  Conmierce 
Clause.  See  Model  v.  VSMRA,  452  U.S. 
at  275-283  (1981).  and  Model  v. 
Indiana,  452  U.S.  al  321-329  (1981).  We 
did  not  intend  the  discussion  in  the 
proposed  rule  to  be  interpreted  as 
identifying  the  police  power  as  a  source 
of  authority  for  either  SMCRA  or 
adoption  of  implementing  regulations. 
Rather,  we  intended  that  discussion  to 
explain  in  part  why  we  do  not 
anticipate  that  the  courts  will  find  this 
standard  to  be  a  facial  regulatory  taking: 
i.e.,  we  expect  the  coiuts  to  evaluate  this 
rule  as  a  justifiable  balancing  of  private 
rights  with  protection  of  public 
interests,  given  the  dictates  of  SMCRA. 
Our  statement  that,  in  general,  the 
courts  have  upheld  land  use  restrictions 
as  a  legitimate  exercise  of  the  police 
power  under  the  Constitution  referred  to 
litigation  involving  measures  enacted  by 
State  and  local  governments,  not 
Federal  laws  and  regulations. 

One  commenter  argued  that  the  good 
faith/all  permits  standard  has  no  takings 
implications  because  all  mining  in 
section  522(e)  areas  would  be  either  a 
public  nuisance  or  a  threat  to  public 
health  and  safety.  The  commenter  stated 
that,  under  background  principles  of 
property  and  nuisance  law.  prohibition 
of  surface  coal  mining  operations  in 
these  areas  woiUd  never  rise  to  the  level 
of  a  compensable  taking.  While  this 
statement  may  be  true  in  some  cases  for 
some  lands  listed  in  section  522(e),  the 
ad  hoc,  fact-specific  nature  of  takings 
jurisprudence  means  that  we  cannot 
assume  that  it  will  always  be  true. 

In  Lucas,  supra,  at  17-25.  the 
Supreme  Court  stated  that  the  "harmful 
or  noxious  use"  principle  in  Goldblatt  v. 
Tovoi  of  Mempstead.  369  U.S.  590 
(1962).  and  Muglerv.  Kansas,  123  U.S. 
623  (1887)  (the  nuisance  law  to  which 
the  commenter  refers)  was  merely  an 
earlier  description  by  the  Court  of  the 
police  power  justification  for  allowing 
the  government  to  cause  some 
diminution  in  the  value  of  private 
property  without  requiring  that  the 
owner  of  that  property  be  compensated. 
However,  in  Lucas,  the  Court  held  that 
a  property  owner  must  be  compensated 
for  all  total  regulatory  takings:  i.e., 
situations  in  which  the  owner  retains  no 
economically  viable  or  beneficial  use  of 
the  property,  uidess  the  use  or  uses  in 
question  are  already  prohibited  under 
background  principles  of  State  nuisance 
and  property  law. 

The  Court  further  stated  that  "jtjhe 
fact  that  a  particular  use  has  long  been 
engaged  in  by  similarly  situated  owners 


ordinarily  imports  a  lack  of  any 
common  law  prohibition."  Lucas,  505 
U.S.  at  1015.  This  premise  might  apply 
to  surface  coal  mining  operations  in 
many  of  the  areas  protected  by  section 
522(e)  because  State  and  local  laws 
often  did  not  prohibit  surface  coal 
mining  operations  in  these  areas  before 
SMCRA.  Us  exact  applicability  would 
vary  from  State  to  State  and  locality  to 
locality  depending  on  State  and  local 
laws  and  the  facts  of  each  case.  Hence, 
the  commenter's  claim  that  all  mining 
in  section  522(e)  areas  is  per  se  a  public 
nuisance  and  a  threat  to  public  health 
and  safety  is  of  questionable  merit.  See 
also  Whitney  Benefits,  Inc.  v.  United 
States,  IB  Cl.Ct.  394  (1989).  affd  926 
F.2d  1169  (Fed.  Cir.  1991).  in  which  the 
court  of  appeals  held  that,  at  least  in  the 
context  of  prohibiting  sm^ace  coal 
mining  operations  on  alluvial  valley 
floors,  "Congress  was  not  in  SMCRA 
abating  a  nuisance',  within  the  meaning 
of  Supreme  Court  and  other  cases." 
Whitney  BenefiU  at  926  F.2d  1177. 
However,  as  discussed  above  and  in  the 
takings  implication  assessment,  we 
believe  that  successful  takings  claims 
under  the  good  faith/ all  permits 
standard  will  be  rare. 

Some  commenters  argued  that 
adoption  of  any  standard  other  than  the 
good  &ith/all  permits  standard  would 
result  in  compensable  takings  of  surface 
owners'  property  rights  to  peacefid 
enjoyment  of  their  property.  We  know 
of  no  Federal  case  law  supporting  this 
argument.  However,  because  we  are 
adopting  the  good  faith/all  permits 
standard,  which  the  commenters 
favored,  there  is  no  need  to  respond  to 
this  comment. 

A  few  commenters  warned  that  the 
takings  implications  of  the  good  faith/all 
permits  standard  may  significantly 
disrupt  State  regulatory  programs 
because  a  single  successful  claim  could 
devastate  State  fimding  of  these 
programs.  The  conunenters  stated  that 
the  threat  of  large  inverse  condemnation 
awards  would  cause  some  States  to 
relinquish  primacy,  which,  one 
commenter  noted,  would  threaten  "the 
federalist  foundation  of  the  Act."  We 
find  this  possibility  to  be  remote  since 
20  of  the  24  approved  State  regulatory 
programs  already  include  either  an  all 
permits  or  a  good  faith/ all  permits 
standard,  and  have  done  so  since  the 
date  that  we  approved  their  programs 
imder  section  503  of  the  Act. 

One  State  regulatory  authority  warned 
that  the  financial  exposure  residting 
from  adoption  of  the  good  faith/all 
permits  standard  would  likely  lead  to 
States  referring  all  VER  determinations 
to  us  to  avoid  any  liability  for 
compensable  takings  awards,  which 


could  easily  bankrupt  a  regulatory 
agency.  However,  there  is  no  provision 
of  the  Act  that  authorizes  such  referrals. 
Furthermore,  we  believe  that  referrals 
are  unlikely  because  20  of  the  24 
approved  State  programs,  including  the 
one  for  the  State  that  the  commenter 
represents,  already  include  an  all 
permits  or  good  faith/ all  permits 
standard  for  VER.  If  a  State  does  attempt 
to  refer  a  VER  determination  to  us.  we 
will  take  whatever  measures  are 
appropriate  imder  sections  503  and  504 
of  SMCRA. 

4.  Why  Did  We  Reject  the  Takings 
Standard? 

For  the  reasons  discussed  in  Part 
Vn.C.2.  of  this  preamble,  we  believe 
that,  of  all  the  alternatives  considered 
for  the  definition  of  VER,  the  good  faith/ 
all  permits  standard  best  comports  with 
the  intent  of  Congress  in  enacting 
section  522(e).  For  this  and  other 
reasons,  we  did  not  propose  to  adopt  a 
takings  standard  for  VER.  However, 
some  persons  elected  to  comment  on 
either  this  standard  or  the  validity  of 
our  reasons  for  failing  to  propose  a 
takings  standard.  None  of  the  comments 
received  on  the  proposed  nAe  provides 
sufficient  basis  for  reconsideration  of 
our  preferred  alternative. 

To  the  extent  that  they  chose  to 
comment  on  the  possibility  of  a  takings 
standard,  most  commenters  from  every 
interest  group  expressed  opposition,  just 
as  they  did  when  we  formally  proposed 
one  in  1991.  Commenters  provided 
various  reasons  for  their  opposition. 
Some  characterized  the  takings  standard 
as  imacceptably  subjective  or 
unpredictable,  with  results  that  wotdd 
vary  widely  from  State  to  State  and 
perhaps  within  a  State  as  well.  Many 
expressed  concern  about  the  potentially 
onerous  information  collection  and 
analytical  burdens  that  this  standard 
could  place  both  on  persons  seeking  a 
VER  determination  and  on  the  agency 
making  the  determination.  Commenters 
noted  that  these  agencies  are  unlikely  to 
have  the  resoiu^es  needed  to  conduct  a 
comprehensive  takings  analysis.  Other 
commenters  argued  that  only  the  courts 
have  both  tbe  authority  and  the 
competence  to  determine  whether  an 
agency  action  would  result  in  a 
compensable  taking.  In  addition,  a 
number  of  commenters  opposed  the 
takings  standard  because  of  their  lielief 
that  it  would  be  far  less  protective  of  the 
lands  listed  in  section  522(e)  than  the 
good  faith/all  permits  standard.  Because 
we  did  not  propose  a  takings  standard, 
we  find  it  unnecessary  to  discuss  the 
merits  of  these  argtunents  here. 

In  the  preamble  to  the  1997  proposed 
rule,  we  explained  that  one  of  the 


reasons  why  we  did  not  propose  to 
adopt  the  takings  standard  is  that  a 
takings  standard  would  be  relatively 
difficult  to  administer,  compared  to  the 
other  alternatives.  The  few  commenters 
who  supported  a  takings  standard  as 
either  their  first  or  second  choice  argued 
that  difficulty  in  administration  is  not  a 
valid  reason  for  not  selecting  an 
otherwise  viable  rulemaking  alternative. 
We  disagree.  Executive  Order  12988. 
"Civil  Justice  Reform,"  encourages  the 
adoption  of  rules  that  do  not  present  or 
create  administrative  difficidties. 

And.  in  a  1985  opinion,  the  U.S. 
District  Coiul  for  the  District  of 
Columbia,  while  declining  to  rule  on  the 
merits  of  a  takings  standard,  cast  doubt 
upon  its  administrative  yiability: 

The  Secretary  seems  to  assume,  and  this 
court  expresses  no  opinion  on  this  issue,  that 
Congres.*  intended  each  and  every  VER 
determination  made  by  a  state  agenc>'  or 
OSM  to  coincide  precisely  with  what  a 
judicial  determination  of  a  taking  would  be 
in  that  given  factual  setting.  But  ■  *  '  only 
a  court  can  decide  whether  a  takiilg  tias 
occurred.  Thus,  while  al  first  blush,  it  would 
appear  that  the  broad  constitutional  takings 
test  as  promulgated  by  the  Secretary 
comports  with  Congress'  wishes  to  avoid  any 
takings,  it  is  not  clear  whether  the  broad  test 
or  one  of  the  mecttanical  tests  will  better 
carry  out  congressional  intent. 

PSMRL II,  Round  III— VER,  22  Env't 
Rep.  Cas.  (BNA)  at  1563  (1985). 

One  commenter  slated  that  there  is 
nothing  in  SMCRA  or  its  legislative 
history  that  suggests  that  VER  under 
section  522(e)  is  coextensive  with  the 
Takings  Clause  of  the  Fifth  Amendment 
As  discussed  above  and  in  Parts  VII.C.2. 
and  vn.C.3.  of  this  preamble,  we  agree. 

Other  commenters  who  favored  either 
the  takings  standard  or  the  ownership 
and  authority  standard  noted  that  both 
we  and  the  courts  have  frequently  stated 
or  implied  that  a  principal  purpose  of 
the  VER  exception  in  section  522(e)  is 
to  avoid  compensable  takings.  This 
statement  is  true.  However,  the 
expressions  of  opinion  in  the  court 
decisions  cited  by  the  conunenters  are 
not  binding,  either  because  this 
particular  question  was  not  at  issue  in 
the  cases  before  the  coiuls  or  because 
the  court  declined  to  rule  on  the  merits 
of  the  issue.  Furthermore,  both  our  prior 
statements  suggesting  that  Congress 
included  the  VER  exception  in  section 
522(e)  to  avoid  compensable  takings 
(see.  for  example.  44  FR  14992.  March 
13. 1979.  col.  1)  and  similar  expressioo.s 
of  opinion  in  court  decisions  relied 
upon  the  colloquy  between 
Congressmen  Udall  and  Roncalio 
concerning  VER  imder  section  601  of 
the  Act.  See  123  Cong.  Rec.  H12878 
(April  29,  1977). 
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We  now  believe  that  this  colloquy  has 
little  if  any  relevance  to  the  meaning  of 
VER  under  section  522(e).  Section  601 
relates  only  to  the  mining  of  minerals 
and  materials  other  than  coal  on  Federal 
lands,  while  section  S22(e|  relates  to 
surface  coal  mining  operations  on  both 
Federal  and  non-Federal  lands.  Given 
this  distinction  and  the  references  in 
section  601  to  withdrawal  of  public 
lands  from  mineral  entry  or  leasing,  we 
believe  that  it  is  reasonable  to  conclude 
that  the  VER  provision  in  section  601 
refers  to  rights  under  the  General 
Mining  Law,  the  Mineral  Leasing  Act, 
and  similar  Federal  statutes  concerning 
the  management  and  disposition  of 
Federal  lands  and  minerals.  As 
discussed  in  Part  VHI  of  this  preamble, 
the  concepts  of  VER  under  other  Federal 
statutes  are  not  readily  translatable  to 
VER  under  section  522(e). 

And,  most  importantly,  under  the 
canons  of  statutory  construction,  the 
colloquy  deserves  little  weight  as  a 
statement  of  congressional  intent.  The 
quoted  exchange  is  an  extemporaneous 
discussion  tietween  two  legislators, 
reflecting  their  individual  concerns  and 
perceptions,  and  it  does  not  appear  in 
any  form  in  any  congressional  report. 
Thus,  it  caimot  be  relied  upon  or 
accorded  substantial  weight  as  an 
expression  of  congressional  intent 
concerning  VER  under  section  522(e). 
SeePSMRLI.  627  F.2d  1346,  1362  P.C. 
Cir.  1980)  reh.  den.  luly  10, 1980, 
quoting  Duplex  Printing  Press  Co.  v. 
Deering,  254  U.S.  443  (1921),  and 
referencing  2A  Sutherland,  Statutory 
Construction,  §48.13  (4th  ed.  1973), 
which  states  that  legislative  debates  "are 
not  a  safe  guide  '   *  *  in  ascertaining 
the  meaning  and  purpose  of  the  law- 
making body"  because  they  are  merely 
"expressive  of  the  views  and  motives  of 
individual  members." 

One  commenter  argued  that  a  takings 
standard  would  be  more  restrictive  and 
environmentally  protective  than  a  good 
faith/all  permits  standard  in  situations 
in  which  application  of  the  prohibitions 
would  not  constitute  a  compen.sable 
taking  even  though  a  good  faith  effort  to 
obtain  all  permits  had  been  made.  While 
this  situation  is  theoretically  possible, 
the  environmental  impact  .statement  for 
this  rulemaking  predicts  that,  on 
balance,  the  good  faith/all  permits 
standard  would  be  more 
environmentally  protective  than  a 
takings  standard. 

5.  Why  Did  We  Reject  the  Ownership 
and  Authority  Standard? 

Many  commenters  argued  that  the 
legislative  history  of  SMCRA,  in 
combination  with  court  decisions 
concerning  section  522(e)  of  the  Act  and 


its  implementing  regulations,  compel 
the  adoption  of  an  ownership  and 
authority  standard  for  VER  as  the  only 
effective  means  of  complying  with  the 
expressed  intent  of  Congress  to  preserve 
property  rights  and  avoid  infringement 
on  State  property  law.  Commenters  also 
noted  that  the  ownership  and  authority 
standard  has  some  of  the  favorable 
characteristics  that  we  ascribed  to  the 
good  faith/all  permits  standard.  In 
particular,  they  stated  that  the 
ownership  and  authority  standard  is  a 
bright-line  standard,  easy  to  understand 
and  administer,  and  more  objective  than 
the  takings  standard. 

We  agree  with  the  commenters  that 
the  ownership  and  authority  standard  is 
a  relatively  bright-line  standard, 
relatively  easy  to  understand  and 
administer,  and  arguably  more  objective 
than  the  takings  standard.  However, 
these  characteristics  are  not  the  primary 
factors  that  we  considered  in  selecting 
the  good  faith/ all  permits  standard.  As 
discussed  in  part  VII. C. 2.  of  this 
preamble,  we  believe  that  the  good 
faith/all  permits  standard  best  comports 
with  the  intent  of  Congress  in  enacting 
section  522(e). 

While  the  legislative  history  of 
SMCRA  could  be  construed  in  a  maimer 
consistent  with  an  ownership  and 
authority  standard  for  VER  under 
section  522(e),  we  do  not  concur  with 
the  commenters'  assertions  that  the 
legislative  history  and  judicial  remarks 
concerning  that  history  compel  the 
adoption  of  an  ownership  and  authority 
standard.  Indeed,  one  of  the  cases 
frequently  cited,  NWFv.  Model,  839 
F.2d  694  (1988),  states:  "Neither  the 
statutory  language  nor  the  legislative 
history  elaborate  on  the  meaning  of  the 
phrase  "valid  existing  rights"  ("VER")." 
Id.  at  749. 

The  legislative  history  of  section 
522(e)  provides  little  clear  or  dispositive 
guidance  on  the  purpose  or  meaning  of 
the  VER  exception  apart  from  the 
statement  in  both  the  Senate  and  House 
Committee  reports  that  the  phrase 
"subject  to  valid  existing  rights "  in 
section  522(e)  is  intended  to  clarify  that 
the  prohibition  on  strip  mining  in  the 
national  forests  is  subject  to  previous 
State  court  interpretations  of  VER.  such 
as  the  Polino  decision  in  West  Virginia. 
The  congressional  reports  further  state 
that  this  phrase  is  "in  no  way  intended 
to  open  up  national  forest  lands  to  strip 
mining  where  previous  legal  precedents 
have  prohibited  stripping."  H.  R.  Rep. 
No.  95-218,  at  95  (1977)  and  S.  Rep.  No. 
95-128,  at  94-95  (1977). 

Commenters  interpreted  these 
passages,  in  combination  with  the 
separate  views  that  Congressman  Lujan 
attached  to  the  House  report,  as 


meaning  that  Congress  intended  an 
ownership  and  authority  standard  for 
VER.  In  his  statement  of  separate  views. 
Congressman  Lujan  argued  that: 

As  the  Committee  Report  indicates,  this 
section's  limitaUon  that  the  prohibition  is 
■"subject  to  valid  existing  rights"  is  not 
intended  to  open  up  national  forest  lands  to 
strip  mining  when  previous  legal  precedents 
have  prohibited  stripping.  Naturally,  the 
bill's  language  is  also  subject  to  the  corollary 
that  it  is  not  intended  to  preclude  mining 
where  the  owner  of  the  mineral  has  the  legal 
right  to  extract  the  coal  by  surface  mining 
methodls). 

H.R.  Rep.  No.  95-218.  at  189  (1977). 

However,  the  interpretation  that 
Congressman  Lujan  insists  is  a  corollary 
to  the  House  committee  report  language 
appears  only  in  his  statement  of 
separate  views.  If  a  majority  of  the 
committee  concurred  with  his  views, 
this  corollary  presumably  would  have 
appeared  in  the  committee  report. 
Because  the  committee  report  does  not 
endorse  Congressman  Lujan  s  corollary, 
we  are  not  persuaded  that  his 
interpretation  of  the  committee  report 
and  the  bill's  language  is  a  legitimate 
expression  of  the  intent  of  Congress  as 
a  whole. 

In  addition,  the  interpretation 
advanced  by  Congressman  Lujan  and 
endorsed  by  the  commenters  likely 
would  negate  the  section  522(e) 
prohibitions  in  most  situations  except 
those  involving  unleased  Federal  coal. 
This  result  would  be  inconsistent  with 
the  frequently  expressed  desire  of 
Congress  to  prevent  new  surface  coal 
mining  operations  in  the  areas  listed  in 
section  522(e),  with  certain  exceptions. 
See.  e.g..  S,  Rep.  No.  95-128,  at  55 
(1977). 

Therefore,  we  believe  that  the 
repeated  legislative  history  discussions 
of  the  Polino  case  and  property  rights  on 
national  forest  lands  are  best  read  as 
expressing  Congress'  intent  that  the  VER 
clause  not  be  construed  in  a  manner  that 
would  ignore  limitations  under  State 
property  law.  We  believe  tljat  our 
reading  receives  support  from  the 
statement  in  the  committee  reports  that 
the  VER  clause  in  section  S22(e)  is  "in 
no  way  intended  to  open  up  national 
forest  lands  to  strip  mining  where 
previous  legal  precedents  have 
prohibited  stripping."  H.R.  Rep.  No.  95- 
218,  at  95  (1977)  and  S.  Rep.  No.  95- 
128.  at  94-95  (1977).  And.  regardless  of 
which  reading  is  correct,  there  is  no 
clear  indication  that  Congress  intended 
these  discussions  to  apply  to  lands  other 
than  the  ones  listed  in  section  522(e)(2) 
(Federal  lands  in  lutional  forests).  See, 
e.g..  5  J.  Min.  L  &  Pol'y  585.  591,  592, 
596  (1990), 


Some  commenters  cited  a  colloquy 
between  Congressmen  Delbert  Latta  and 
Morris  Udall  during  floor  debate  on  the 
1975  version  of  SMCRA  as  supporting 
an  ownership  and  authority  standard  for 
VER  under  section  S22(e).  In  this 
colloquy.  Congressman  Latta  asked 
"whether  this  legislation  affects  in  any 
way  the  rights  of  an  owner  of  mineral 
rights  situated  below  land  owned  by  the 
Federal  Government."  121  Cong.  Rec.  H 
6679  (March  14. 1975).  After  a  lengthy 
discussion,  the  colloquy  concludes  with 
the  foUovnng  exchange: 

Mr.  LATTA.  •   •   "•  lljfl  understood  what 
you  said,  this  bill  does  not  deal  with  the 
situaUon  propoimded  in  my  question, 
meaning  where  a  private  citizen  has  sold  the 
siuface  to  the  Federal  Government  and  has 
retained  the  mineral  rights.  This  bill  would 
not  in  any  way  affect  the  mineral  rights  of 
that  private  citizen? 

Mr.  UDALL.  This  is  a  bill  that  deals  with 
how  one  mines  coal  in  that  situation  and 
ever>'  other  situaUon,  but  we  do  not  attempt 
to  change  property  rights  in  the  situation  the 
gentleman  talks  atx)ut  and  thus  the  mineral 
rights  are  not  affected. 

121  Cong.  Rec.  H  6679  (1975). 

Although  this  colloquy  does  not 
specifically  mention  section  S22(e)  or 
VER.  some  commenters  interpret 
Congressman  Udall's  concluiling 
response  as  equating  property  rights 
under  State  law  with  VER  under  section 
522(e).  However,  we  believe  that  his 
response  is  better  read  as  expressing  the 
congressman's  opinion  that  those 
provisions  of  SMC^RA  that  govern  how 
and  where  one  may  mine  coal  do  not 
change  mineral  or  other  property  rights. 
In  any  event,  as  discussed  in  part 
VII.C.4.  of  this  preamble,  legislative 
debates  caimot  be  relied  upon  or 
accorded  substantial  weight  as  an 
expression  of  congressional  intent.  See 
PSMRL  I.  627  F.2d  1346. 1362  (D.C.  Cir. 
1980)  reh.  den.  July  10, 1980. 

Furthermore,  in  1975,  the  House 
rejected  an  amendment  that  would  have 
replaced  the  phrase  "subject  to  valid 
existing  rights"  in  section  522(e)  vrith  a 
provision  allowing  surface  coal  mining 
operations  on  Federal  lands  in  national 
forests  and  grasslands  whenever  the 
deeds  conveying  lands  to  the  United 
States  reserved  the  coal  and  specifically 
provided  for  the  use  of  surface  mining 
methods.  121  Cong.  Rec.  H  7048-50 
(March  18,  1975).  We  find  the  House's 
rejection  of  an  amendment  providing  an 
express  ownership  and  authority 
standard  for  VER  on  Federal  lands  in 
national  forests  to  be  strongly  suggestive 
of  congressional  intent.  That  is,  we 
believe  that  this  rejection  suggests  that 
Congress  did  not  intend  an  ownership 
and  authority  standard  for  VER. 


Except  for  lands  with  imleased 
Federal  coal,  an  ovraership  and 
authority  standard  would  offer  no 
significant  protection  to  section  522(e) 
lands  beyond  that  independently 
afforded  by  the  right-of-entry  provisions 
of  SMCRA's  permitting  requirements. 
Those  permitting  requirements  apply  to 
all  siuiace  coal  mining  operations  on  all 
lands.  We  find  it  unlikely  that  Cx>ngress 
intended  the  VER  exception  to  bo  so 
broad  that  the  prohibitions  and 
restrictions  of  section  522(e)  would 
afford  only  marginal  and  duplicative 
protection  to  most  lands  listed  in  that 
section.  See  the  statements  emphasizing 
the  importance  of  protecting  these  lands 
in  S.  Rep.  No.  95-128,  at  54-55  and  94 
(1977). 

Industry  argues  that  the  ownership 
and  authority  standard  would  still  give 
meaning  to  the  prohibitions  of  section 
522(e)  because  it  would  prohibit  stuface 
coal  mining  operations  on  those  lands 
in  section  522(e)  for  which  the  Federal 
Government  owns  the  mineral  interests. 
We  do  not  agree  with  the  commenters' 
argument.  Federal  coal  leases  in 
existence  at  the  time  that  land  comes 
under  the  protection  of  section  522(e) 
and  30  CFR  761 .1 1  might  convey 
sufficient  property  rights  to  satisfy  an 
ownership  and  authority  standard. 
Fiulhermore,  we  do  not  believe  that 
Congress  intended  to  restrict  the 
prohibitions  in  this  fashion.  If  it  did. 
Congress  could  have  achieved  this 
result  in  a  far  more  straightforward 
maimer  by  prohibiting  any  future  leases 
of  Federal  coal  interests  for  the  lands 
listed  in  section  522(e).  In  fact,  Congress 
did  just  that  with  respect  to  Federal 
lands  designated  as  unsuitable  for  all  or 
certain  types  of  stirface  coal  mining 
operations  piu"suant  to  section  522(b)  of 
the  Act.  In  addition,  if  this  were 
Congress'  sole  intent  in  creating  section 
522(e),  Congress  would  have  had  little 
reason  to  enact  the  prohibitions  of 
paragraphs  (e)(3)  through  (e)(5)  of  that 
section,  since  these  paragraphs  apply 
primarily  to  non-Federal  lands. 

Commenters  favoring  the  ownership 
and  authority  standard  and  opposing 
the  good  faith/ all  permits  standard  cite 
various  Federal  court  decisions 
involving  the  application  of  SMCRA 
requirements  as  supporting  their 
position.  These  cases  include  Meridian 
Land  fr  Mineral  Co.  v.  Model.  843  F.2d 
340.  346  (9th  Cir.  1988);  Ainsley  v.  U.S.. 
8  Cl.Ct.  394.  401  (1985);  Otter  Creek 
Coal  Co.  V.  U.S.,  231  Ct.  CI.  878,  880 
(1982);  Sunday  Creek  Coal  Co.  v.  Model. 
C.A.  No.  C-2-88-0416  (S.D.  Ohio  lune 
2, 1988);  and  Belville  M/mng  Co.  v.  U.S.. 
763  F.  Supp.  1411. 1420  (S.D.  Ohio 
1991)  and  999  F.2d  989.  992  (6th  Qr. 
1993)  ["Belville  //").  However,  apart 


bv)m  Sunday  Creek,  which  lacks 
precedential  effect  outside  the  Southern 
District  of  Ohio,  these  cases  do  not 
involve  a  challenge  to  the  validity  of  the 
good  faith/all  permits  standard  for  VER. 
Indeed,  except  for  Belville  //and 
Sunday  Creek,  the  decisions  do  not  even 
involve  VER  determinations.  Therefore, 
to  the  extent  that  the  judicial  opinions 
cited  by  the  commenters  theorize  on  the 
meaning  of  VER  tmder  section  522(e), 
those  statements  of  theory  are^jroperly 
regarded  as  dicta  because  that  question 
was  not  properly  before  the  court  in  any 
of  these  cases. 

Furthermore,  the  theoretical 
discussions  in  these  opinions  generally 
center  on  the  colloquy  betvtreen 
Ck>ngressmen  Udall  and  Roncalio 
concerning  VER  under  section  601  of 
the  Act.  See  123  Cong.  Rec.  H  12878 
(1977)  (April  29,  1977).  We  believe  that 
the  colloquy,  which  does  not  concern 
surface  coal  mining  operations  or 
section  522(el.  has  little  relevance  to  the 
meaning  of  \^R  under  section  522(e). 
As  discussed  in  part  V11.C.4.  of  this 
preamble,  it  cannot  be  relied  upon  or 
accorded  substantial  weight  as  an 
expression  of  congressional  intent 
concerning  VER  under  section  522(e). 
See  PSMRL  I.  627  F.2d  13_^6,  1362  (D.C. 
Cir.  1980)  reh  den.  luly  10.  1980 
(citations  omitted). 

In  Belville  II,  the  courts  did  not 
consider  any  regulatory  definition  of 
VER  in  determining  whether  Belville 
had  the  right  to  conduct  surface  coal 
mining  operations  on  Federal  lands 
within  the  Wayne  National  Forest 
Instead,  they  proceeded  directly  to  an 
examination  of  property  rights  under 
State  law,  finding  that  Belville  had  VER 
under  SMCRA  whenever  it  had 
authority  under  State  property  law  In 
conduct  surface  coal  mining  operations 
However,  these  decisions  lack 
precedential  effect  outside  the  Sixth 
Circuit. 

For  the  reasons  discussed  above  and 
in  other  portions  of  Part  Vn.C  of  this 
preamble,  we  decline  to  adopt  the 
rationale  advanced  in  the  Belville  // 
decisions.  We  believe  that  the  legislative 
history  of  SMCRA  either  supports  or  is 
not  demonstrably  inconsistent  w^ith 
adoption  of  a  good  faith/ all  permits 
standard  for  VER.  In  addition,  we 
helieve  that  the  good  faith/all  permits 
standard  is  the  most  reasonable  policy 
choice  for  a  VER  standard  consistent 
with  the  purposes  of  section  S22(el  as 
discussed  in  part  VII  C.2.  of  this 
preamble. 

Commenters  also  point  to  the  decision 
of  the  U.S.  (jDurt  of  Appeals  for  the 
Federal  Circuit  upholding  the  portion  of 
the  1983  VER  definition  that  extended 
VER  to  existing  operations  on  lands  thai 
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come  under  the  protection  of  section 
522(b)  after  August  3, 1977.  In  its 
opinion,  the  court  slated  that: 

The  legislative  history,  however,  is  of  some 
help.  Although  it  does  not  answer  (he . 
specific  question  twfore  us,  it  does  suggest 
that  Congress  did  not  intend  to  infringe  on 
valid  property  rights  or  effect  lakings  through 
section  522(e}. 

NWFv.  Hodel,  839  F.2d  at  750  (1988) 
(footnote  omitted). 

However,  the  court  did  not  identify 
any  element  of  the  Act's  legislative 
history  that  supports  this  conclusion. 
And  it.s  opinion  also  states;  "Neither  the 
statutory  language  nor  the  legislative 
history  elaborate  on  the  meaning  uf  the 
phrase  'valid  existing  rights'  ("\^")." 
Id.  at  749.  Finally,  we  note  that  the 
entire  VER  definition  was  not  before  the 
court — only  the  issue  of  VER  for 
operations  in  existence  on  lands  coming 
under  the  protection  of  the  Act  after 
August  3. 1977.  Therefore,  we  cannot 
agree  with  the  commenters  that  the 
court's  decision  provides  clear  guidance 
concerning  the  meaning  of  VER  under 
section  522(e}. 

D.  Paragraph  (b)(2):  "Needed  for  and 
AdiacenI"  Standard. 

1 .  What  Is  the  History  of  This  Standard 

The  needed  for  and  adjacent  standard 
first  appears  in  the  definition  of  VER 
promulgated  on  March  13. 1979  (44  FR 
14902.  15342);  we  did  not  include  it  in 
the  1978  proposed  rule  that  preceded 
the  1979  fini  rule.  The  1979  definition 
provided  that  a  permit  applicant  with  a 
property  right  to  produce  coal  by 
surface  coal  mining  operations  as  of 
August  3,  1977,  possessed  VER  if  the 
coal  was  both  needed  for  and 
immediately  adjacent  to  an  ongoing 
surface  coal  mining  operation  for  which 
all  permits  were  obtained  prior  to 
August  3, 1977.  The  preamble  provides 
the  following  explanation  of  the  basis 
for  this  standard: 

In  analyzing  the  value  of  the  property,  the 
courts  have  distinguished  an  owner's  value 
in  an  ongoing  operation  which  must  he 
halted,  as  compared  with  value  that  an  owner 
has  paid  for  some  future  operation  ttiat  will 
be  restricted.  The  laidng  ca.<ies  reflect  less 
sympathy  for  property  owners  who  are 
denied  some  future  opportunity  to  exploit 
their  property  interests  based  on  prior  beliefs 
that  the  property  would  be  available  for 
development;  but  most  courts  express 
concern  over  government  interference  with 
an  ongoing  operation  which  causes  a  100 
percent  diminution  in  value  unless  it  is  a 
harmful  use  and  falls  within  the  noxious  use 
category.  This  distinction  suggests  tliat  VER 
could  be  defined  differently  for  owners  of 
coal  which  is  essential  to  continue  an 
ongoing  mine,  as  compared  to  property  rights 
in  coal  for  a  potential  new  mine. 


44  FR  14992.  March  13. 1979.  col  2. 
The  National  Wildlife  Federation 
challenged  this  standard  as  unduly 
expanding  the  scope  of  the  VER 
exception  beyond  that  intended  by 
Congress.  However,  the  court  upheld 
the  standard,  finding  it  to  be  "a  rational 
method  of  allowing  mining  when  denial 
would  gravely  diminish  the  value  of  the 
entire  mining  operation,  thereby 
constituting  a  taking  under  Supreme 
Court  declarations."  PSMRL  I.  Round  I, 
14  Env't  Rep.  Cas.  (BNA)  at  1091-92 
(1980). 

On  September  14.  1983  (48  FR  41312, 
41349),  we  promulgated  a  revised 
definition  of  VER  that  modified  the 
needed  for  and  adjacent  standard  by 
deleting  the  requirement  for  a 
demonstration  that  the  property  right  to 
remove  the  coal  by  siuface  coal  mining 
operations  existed  as  of  August  3, 1977 
(although  our  response  to  a  comment 
concerning  this  issue  at  48  FR  4131B 
suggests  that  the  deletion  may  have 
been  imintentional).  In  that  rulemaking, 
we  also  defined  "needed  for  "  as 
meaning  that  the  extension  of  mining  to 
the  coal  in  question  is  essential  to  make 
the  surface  coal  mining  operation  as  a 
whole  economically  viable. 

The  National  Wildlife  Federation 
challenged  these  changes  as  being  both 
procedurally  and  substantively 
improper.  The  U.S.  District  Court  for  the 
District  of  Colimibia  agreed  in  part, 
finding  that  we  had  failed  to  comply 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553)  by  not  affording  the 
public  adequate  notice  and  opportunity 
for  comment  on  these  two  changes.  The 
court  did  not  rule  on  the  merits  of  the 
revised  standard.  See  PSMRL  H,  Round 
m-VER.  22  Env't  Rep.  Cas.  (BNA)  at 
1566-67. 

On  November  20.  1986  (51  FR  41952. 
41961).  we  suspended  paragraph  (c)  of 
the  1983  definition  of  VER.  In  the 
preamble  to  the  suspension  notice,  we 
stated  that,  pending  adoption  of  a  new 
rule,  we  would  rely  upon  the  approved 
State  program  definition  in  primacy 
States.  In  non-primacy  States,  the 
suspension  had  the  effect  of  restoring 
the  1979  version  of  the  needed  for  and 
adjacent  standard,  which  did  not 
contain  a  definition  of  "needed  for."  See 
51  FR  41954-55,  November  20, 1986. 

On  July  18, 1991  (56  FR  33152, 
33164).  we  proposed  to  revise  the  1983 
definition  by  reinstating  the  property 
rights  demonstration  requirement  and 
by  removing  the  sentence  defining  the 
"needed  for  "  component  of  the 
standard.  In  the  preamble  to  that 
proposed  rule,  we  stated  that  the 
explanation  of  "needed  for"  in  the  1983 
definition  did  not  substantively  clarify 


the  meaning  or  application  of  the 
needed  for  and  adjacent  standard.  In 
addition,  we  proposed  to  replace  the 
requirement  that  both  the  operation  and 
the  property  rights  to  expand  the 
operation  onto  adjacent  lands  have  been 
in  existence  on  August  3, 1977,  with  a 
requirement  that  both  have  been  in 
existence  on  the  date  that  the  land  for 
which  the  exception  is  sought  came 
under  the  protection  of  30CFR  761.11 
and  section  522(e)  of  the  Act.  The  latter 
change  reflects  the  concept  embodied  in 
paragraph  (d)(1)  of  the  former  (1983) 
definition,  which  was  upheld  in  NWF  v. 
Model.  839  F.2d  at  750  (1988). 

2.  How  Did  We  Propose  To  Revise  This 
Standard  in  1997? 

On  January  31,  1997  (62  FR  4836. 
4860),  we  proposed  a  needed  for  and 
adjacent  standard  similar  to  the  one 
proposed  in  1991,  with  a  few 
modifications.  In  addition  to  the 
changes  in  the  property  rights 
demonstration  component  (see  Part 
Vn.B.  of  this  preamble),  the  1997 
proposed  rule  specified  that  the 
standard  would  apply  to  land,  not  just 
coal,  needed  for  an  existing  operation. 
Under  State  law,  a  permittee  or  operator 
may  have  legitimate  properfy  interests 
in  land  apart  from  the  coal  itself.  Land 
may  be  essential  to  the  operation  for 
reasons  other  than  the  coal  it  contains. 
For  example,  an  operator  has  little 
leeway  in  the  location  of  ventilation 
shafts  for  tuderground  mines.  Part 
Vn.B.  of  this  preamble  contains  a  mote 
extensive  discussion  of  this  issue. 

The  definition  proposed  in  1997  also 
attempted  to  eliminate  any  ambiguity 
caused  by  use  of  the  term  "ongoing 
surface  coal  mining  operation"  in  the 
1979  and  1983  rules.  In  1991,  we 
essentially  proposed  to  replace 
"ongoing  "  with  "existing."  However, 
comments  received  on  that  proposal 
indicated  some  uncertainty  as  to 
whether  "ongoing"  or  "existjnfi" 
included  operations  that  are  finly 
approved  but  inactive  or  tmstarted. 
Accordingly,  in  1997,  we  proposed  to 
define  this  standard  to  include  land 
needed  for  and  adjacent  to  surface  coal 
mining  operations  for  which  all  permits 
had  been  obtained,  or  a  good  faith  effort 
to  obtain  such  permits  had  been  made, 
before  the  land  came  imder  the 
protection  of  30CFR  761.11  and  section 
522(b)  of  the  Act.  The  preamble  to  the 
proposed  rule  explained  that  we  could 
find  no  rational  basis  for  differentiating 
between  active  operations  and  those 
that  are  approved  but  inactive  or 
unstarted.  Both  categories  of  operations 
engender  the  same  type  of  investment- 
backed  expectations.  Both  involve 
situations  in  which  the  permittee  has 


made  significant  resource  outlays  in  an 
effort  to  realize  those  expectations. 

3.  How  Does  the  Standard  in  the  Final 
Rule  Differ  From  the  One  That  We 
Proposed  in  1997? 

After  evaluating  the  comments 
received,  we  are  adopting  the  needed  for 
and  adjacent  standard  as  proposed  in 
1997.  with  several  substantive  and 
editorial  changes.  To  establish  VER 
imder  the  needed  for  and  adjacent 
standard  in  paragraph  (b)(2)  of  the 
definition  of  VER  in  the  final  rule,  a 
person  must  (1)  make  the  property 
rights  demonstration  required  by 
paragraph  (al  of  the  definition,  and  (2) 
document  that  the  land  is  both  neBded 
for  and  immediately  adjacent  to  a 
surface  coal  mining  operation  for  which 
all  permits  and  other  authorizations 
required  to  conduct  surface  coal  mining 
operations  had  been  obtained,  or  a  good 
faith  effort  lo  obtain  all  necessary 
permits  and  authorizations  had  been 
made,  before  the  land  came  under  the 
protection  of  30  CFR  761 .1 1  and  section 
522(e)  of  the  Act. 

In  addition,  we  are  adding  the 
following  language  to  the  rule  in 
response  lo  comments: 

To  meet  this  standard,  a  person  must 
demonstrate  tiiBl  prohibiting  expansion  of 
the  operation  onto  that  land  would  unfairly 
impact  the  viability  of  the  operation  as 
originally  planned  before  (he  land  c:ame 
under  the  protection  of  S  761.11  or  30  U.S.C. 
1272(e).  Except  for  operations  in  existence 
before  August  3,  1977,  or  for  which  a  good 
faith  effort  to  obtain  all  necessary  permits 
had  been  made  before  August  3.  1977,  this 
standard  does  not  apply  to  lands  already 
under  the  protection  of  §  761.1 1  or  30  U.S.C. 
1272(e)  when  the  regulaton,'  authority 
approved  the  permit  for  the  original 
operation  or  when  the  good  faith  effort  to 
obtain  all  necessary  permits  for  the  original 
operation  was  made. 

In  evaluating  whether  a  person  meets  this 
standard,  the  agency  making  the 
determination  may  consider  factors  such  as: 

(i)  The  extent  to  which  coal  supply 
contracts  or  other  legal  and  business 
commitments  that  predate  the  time  that  the 
land  came  under  the  protection  ofS761.lt 
depend  upon  use  of  that  land  for  surface  coal 
mining  operations. 

(ii)  'The  extent  lo  which  plans  used  to 
obtain  financing  for  the  operation  before  the 
land  came  under  the  protection  of  §  761.11 
rely  upon  use  of  that  land  for  surface  coal 
mining  operations. 

(ill)  The  extent  to  which  investments  in  the 
operation  before  the  land  came  under  the 
protection  of  S  761 . 1 1  rely  upon  use  of  that 
land  for  surface  coal  mining  operations. 

(iv)  Whether  the  land  lies  within  the  area 
identified  on  the  life-of-mine  map  submitted 
under  S  779.24(c)  or  5  783.24(c)  of  this 
chapter  before  the  land  came  under  the 
protection  of  i7Bl.ll. 


As  stated  in  the  preamble  to  the 
proposed  rule,  abandoned  sites  and  sites 
with  ejcpired  or  (evoked  permits, 
including  permits  that  have  expired 
under  section  506(c)  of  SMCRA,  do  not 
qualify  as  operations  that  could  form  the 
basis  for  a  VER  determination  imder  the 
needed  for  and  adjacent  standard.  Nor 
do  long-inactive  facilities  for  which  no 
permit  was  required  before  SMCRA  and 
which  would  have  to  be  substantially  or 
completely  reconstructed  before  usage 
could  resume.  Allowing  defunct 
operations  such  as  those  listed  above  to 
qualify  as  existing  or  authorized 
operations  would  contradict  the  plain 
meaning  of  that  term  and  would  be 
inconsistent  with  the  congressional 
intent  to  prohibit,  with  certain 
exceptions,  new  surface  coal  mining 
operations  on  the  lands  identified  in 
section  522(e).  See.  for  example.  S.  Rep. 
No.  95-128.  at  55  (1977). 

4.  What  Comments  Did  We  Receive  on 
the  Proposed  Standard  and  How  Did  We 
Dispose  of  Them? 

Some  commenters  opposed 
reinstatement  of  any  fype  of 
requirement  for  a  properfy  rights 
demonstration  as  part  of  the  needed  for 
and  adjacent  standard,  arguing  that 
Congress  intended  the  exception  for 
existing  operations  in  section  522(e)  to 
apply  to  all  lands  needed  by  existing 
surface  coal  mining  operations, 
regardless  of  whether  those  operations 
had  the  legal  right  to  mine  those  lands 
when  the  land  came  under  the 
protection  of  section  522(e).  We  have 
revised  the  definition  in  the  final  rule  in 
a  manner  that  will  allow  the  needed  for 
and  adjacent  standard  to  be  met  even  if 
the  operation  for  which  the  land  is 
needed  and  to  which  it  is  adjacent  does 
not  yet  own  the  requisite  property  rights 
for  the  land.  However,  in  that  situation, 
the  property  right  to  conduct  the  type  of 
surface  coal  mining  operations  intended 
must  exist  at  the  time  that  the  land 
comes  under  the  protection  of  30  CFR 
761.11  or  section  522(e),  and  the 
property  rights  demonstration  required 
by  paragraph  (a)  of  the  definition  must 
be  made  as  part  of  the  request  for  a  VER 
determination. 

One  commenter  expressed  concern 
that  the  proposed  rule  did  not  explicitly 
address  "the  misconception  that  the 
land  for  which  VER  is  claimed  must  be 
'immediately  adjacent'  to  an  area 
covered  by  a  permit  issued  or  applied 
for  before  the  enactment  of  SMCRA." 
The  commenter  noted  that  many  large 
mining  operations  include  sufficient 
reserves  to  operate  for  20  to  50  years, 
even  though,  at  least  in  pre-SMCRA 
times,  most  did  not  seek  a  permit  for 
these  lands  that  far  in  advance  of 


mining.  Because  of  the  investments  in 
reserves,  land,  equipment,  and  long- 
term  coal  supply  contracts  made  on  the 
assumption  that  these  reserves  would  be 
available  for  sirrface  coal  mining 
operations,  the  commenter  argued  that 
all  such  lands  should  be  considered  part 
of.  or  at  least  needed  for,  the  surface 
coal  mining  operation  in  existence  at 
the  time  that  the  land  came  under  the 
protection  of  30  CFR  761.11  and  .section 
522(e). 

As  the  commenter  implicitly 
acknowledges,  section  506(b)  of  SMCRA 
authorizes  the  issuance  of  a  permit  with 
a  term  in  excess  of  5  years  when  the 
applicant  demonstrates  a  need  for  the 
longer  term  to  obtain  necessary 
financing.  Even  if  the  applicant  does  not 
qualify  for  a  "life-of-mine  "  permit  term, 
nothing  in  SMCRA  prohibits  a  company 
from  seeking  a  permit  with  a  normal 
term  for  the  entire  area  upon  which  it 
plans  to  conduct  operations  for  the  life 
of  the  mine.  Section  506(dl  of  the  Act 
provides  that  any  valid  permit  has  the 
right  of  sutxessive  renewal  upon 
expiration  for  lands  within  the  permit 
area  at  that  time.  Once  a  valid  permit 
exists  for  an  area,  that  area  becomes  part 
of  an  existing  operation  and  thus 
qualifies  for  the  exception  for  existing 
operations  under  30  CFR  761.12. 
Therefore,  we  do  not  believe  that  the 
commenter's  concerns  are  valid  with 
respect  lo  posl-SMCRA  operations, 
because  the  operator  or  permittee  can 
avoid  these  problems  with  proper 
planning. 

However,  we  recognize  the  possibility 
that  operations  that  started  before 
SMCRA  may  have  a  legitimate  concern. 
Therefore,  we  have  added  language  to 
the  definition  to  clarify  that,  in 
evaluating  whether  a  person  meets  the 
needed  for  and  adjacent  standard,  the 
agency  making  the  determination  may 
consider  factors  such  as: 

•  The  extent  to  which  coal  supply 
contracts  or  other  legal  and  business 
commitments  that  predate  the  time  that 
the  land  came  under  the  protection  of 
section  522(e)  or  30  CFR  761.11  depend 
upon  use  of  that  land  for  surface  coal 
mining  operations. 

•  'The  extent  to  which  plans  used  to 
obtain  financing  for  the  operation  before 
the  land  came  under  the  protection  of 
section  522(e)  or  3D  CFR  761.11  rely 
upon  use  of  that  land  for  surface  coal 
mining  operations. 

•  The  extent  to  which  investments  in 
the  operation  before  the  land  came 
under  the  protection  of  section  522(e)  or 
30  CFR  761.11  rely  upon  use  of  that 
land  for  surface  coal  mining  operations. 

We  believe  that  these  provisions  will 
adequately  protect  the  interests  of 
companies  that  acqtiired  contiguous 
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reserves  for  a  pre-SMCRA  operation 
with  tlie  expectation  of  being  able  to 
obtain  permits  for  those  reserves  in  a 
sequential  fashion. 

One  commenter  also  urged  deletion  of 
the  "immediately  adjacent"  portion  of 
the  standard  since,  to  meet  market 
specifications,  companies  may  need 
coal  of  a  different  quality  for  an 
operation  if  the  coal  immediately 
adjacent  to  the  existing  operation  does 
not  satisfy  a  customer's  demands.  We  do 
not  agree  that  changing  market 
conditions  provide  a  basis  for  VER 
under  the  needed  for  and  adjacent 
standard.  This  situation  represents  the 
normal  risks  of  the  marketplace— and 
we  do  not  believe  that  failure  to 
anticipate  changing  market  conditions 
entitles  an  operation  to  protection  from 
the  prohibitions  of  30  CFR  761.11  and 
section  522(e). 

However,  there  may  be  situations  in 
which  the  company  has  included  the 
coal  in  its  mining  plans  but,  for 
legitimate  reasons,  has  been  unable  to 
obtain  a  permit  for  that  area  before  the 
land  came  under  the  protection  of 
section  522(e)  and  30  CFR  761.11 
despite  efforts  to  do  so.  Therefore,  we 
have  revised  the  definition  to  include 
language  that  would  allow  the  agency 
making  the  determination  to  consider 
lands  within  the  area  identified  on  the 
life-of-mine  map  submitted  under  30 
CFR  779.24(c)  or  783.24(c)  before  the 
land  came  imder  the  protection  of  30 
CFR  761  n  and  section  S22(e)  to  be 
adjacent  to  the  original  operation  on  a 
case-by-case  basis.  By  adding  this 
language,  we  do  not  intend  to  imply  that 
all  lands  within  the  area  identified  on 
the  life-of-mine  map  automatically 
qualify  for  the  VER  exception  under  the 
needed  for  and  adjacent  standard.  The 
agency  responsible  for  the  VER 
determination  must  evaluate  each 
situation  on  its  merits  and  determine 
whether  the  request  meets  all 
requirements  of  the  needed  for  and 
adjacent  standard,  including  a 
demonstration  that  prohibiting 
expansion  of  the  operation  onto  those 
lands  would  unfairly  impact  the 
viability  of  the  operation  as  originally 
planned  before  the  land  came  under  the 
protection  of  §761.11  or  30  U.S.C. 
1272(e). 

In  addition,  there  is  some  flexibility 
in  the  term  "adjacent,"  which  "Black's 
Law  Dictionary"  defines  as: 

Lying  near  or  close  to:  sometimes, 
contiguous:  neighlKiring.  Adjacent  implies 
that  thb  two  objects  are  not  widely  separated: 
though  they  may  not  actually  touch.  •  "  • 
while  adjoining  imports  that  they  are  so 
joined  or  united  to  each  otlier  thai  no  third 
object  intervenes. 


Certainly,  an  intervening  road, 
pipeline,  stream,  or  power  line  would 
not  preclude  land  from  being 
considered  immediately  adjacent  to  an 
existing  operation's  permit  boundaries. 
Beyond  that  point,  application  of  the 
needed  for  and  adjacent  standard  is  of 
necessity  a  judgment  call,  best  decided 
on  a  documented,  case-by-case  basis  by 
the  agency  responsible  for  the  VER 
determination.  In  making  this 
determination,  the  agency  must 
consider  both  the  "needed  for"  and 
"immediately  adjacent  to"  components 
of  the  standard.  'That  is,  a  determination 
that  the  land  is  immediately  adjacent  to 
an  existing  operation,  or  an  operation 
for  which  a  good  faith  effort  has  been 
made  to  obtain  all  necessary  permits,  is 
not  sufficient  to  find  that  the  operation 
may  proceed  onto  those  lands  under  the 
VER  exception.  As  stated  in  the  final 
rule,  the  agency  also  must  find  that 
prohibiting  expansion  of  the  operation 
onto  those  lands  would  unfairly  impact 
the  viability  of  the  operation  as 
originally  plaimed  before  the  land  came 
under  the  protection  of  30  CFR  781.11 
or  section  522(e). 

Several  commenters  argued  that  the 
scope  of  the  needed  for  and  adjacent 
standard  should  be  coextensive  with 
that  of  the  prime  farmland  grandfather 
exemption  in  section  510(d)(2)  of  the 
Act.  According  to  one  commenter.  if  an 
area  has  been  determined  to  be  part  of 
an  existing  surface  coal  mining 
operation  for  purposes  of  the  prime 
farmland  grandfather  exemption,  then 
that  area  must  qualify  for  the  VER 
exception  under  the  needed  for  and 
adjacent  standard.  We  do  not  agree.  The 
needed  for  and  adjacent  standard  is  part 
of  the  VER  exception  in  section  522(e), 
not  the  exception  for  existing 
operations.  Furthermore,  the  needed  for 
and  adjacent  standard  is  created  by  rule. 
not  by  statute.  Therefore,  the  argument 
that  Congress  must  have  intended 
similar  terms  to  have  similar  meanings 
is  not  applicable,  as  Congress  did  not 
devise  die  needed  for  and  adjacent 
standard. 

Some  commenters  asserted  that 
because  the  needed  for  and  adjacent 
standard  requires  the  existence  of  an 
operation  for  which  all  permits  have 
been  obtained  or  a  good  faith  effort  to 
obtain  all  permits  has  been  made,  this 
standard  should  be  a  component  of  the 
exception  for  existing  operations  rather 
than  the  definition  of  VER.  We  disagree 
Section  S22(e)  does  not  define  either 
VER  or  the  exception  for  existing 
operations,  apart  from  describing  the 
latter  exception  as  including  "surface 
coal  mining  operations  which  exist  on 
the  date  of  enactment  of  Ibis  Act." 
Therefore,  we  have  considerable 


latitude  in  developing  a  final  rule  to 
implement  these  provisions  of  the  Act. 
We  believe  that  the  final  rule  is  a 
reasonable  interpretation  of  both  the 
VER  exception  and  the  exception  for 
existing  operations. 

In  developing  the  1997  propo.sed  rule 
and  this  final  rule,  we  endeavored,  for 
practical  reasons,  to  limit  the  exception 
for  existing  operations  to  those 
situations  in  which  the  operator  has  full 
authorization  to  conduct  sur&ce  coal 
mining  operations  on  the  lands  in 
question  before  those  lands  came  under 
the  protection  of  section  522(e)  and  30 
CFR  761.11.  In  other  words,  the 
exception  for  existing  operations  applies 
in  those  circumstances  in  which  the 
regulatory  authority  does  not  need  to 
take  any  additional  action  before  the 
operator  may  continue  or  commence 
surface  coal  mining  operations  on  the 
newly  protected  lands.  In  contrast,  a 
person  planning  to  conduct  surface  coal 
mining  operations  under  the  VER 
exception  in  the  final  rule  must  (1) 
demonstrate  the  existence  of  VER,  and 
(2)  obtain  a  permit  from  the  regulatory 
authority  before  initiating  surface  coal 
mining  operations  on  protected  lands. 
There  is  some  overlap  between  the  two 
exceptions  in  that  persons  who  have 
obtained  all  necessary  permits  and 
authorizations  to  operate  before  the  land 
comes  under  the  protection  of  30  CFR 
761.11  and  section  522(e)  may  either 
request  a  VER  determination  or  avail 
themselves  of  the  exception  for  existing 
operations. 

Some  commenters  argued  that  the 
needed  for  and  adjacent  standard 
functioned  purely  as  a  transitional 
device  between  pre-SMCRA  and  post- 
SMCJIA  regulatory  schemes.  Since  that 
transition  is  now  complete,  commenters 
assert  that  the  standard  is  obsolete  and 
should  be  removed  or  at  least  limited  to 
surface  coal  mining  operations  in 
existence  on  August  3. 1977,  the  date  of 
enactment  of  SMCRA.  According  to  the 
commenters,  the  Constitution  provides 
no  protection  to  speculative 
investments.  In  addition,  the 
commenters  argue  that  the  passage  of 
SMCRA  placed  all  parties  on  notice  that 
surface  coal  mining  operations  in 
certain  areas  would  be  prohibited  in  the 
future,  and  that  operators  therefore 
should  have  planned  their  operations 
and  acquired  property  and  mining  rights 
with  a  view  to  the  existence  of  those 
prohibitions.  In  other  words,  the 
commenters  assert  that  there  is  no 
longer  any  basis  for  anyone  to  have  a 
reasonable  expectation  that  properties 
outside  the  boundary  of  a  mining  permit 
cotUd  be  incorporated  into  the  permit 
area  or  mining  plan. 


As  discussed  earlier  in  this  section  of 
the  preamble,  the  Act's  provisions 
allowing  life-of-mine  permit  terms  and 
granting  a  right  of  successive  renewal  to 
permits  with  normal  terms  should 
minimize  the  need  for  the  needed  for 
and  adjacent  standard  for  mines  that 
begin  operations  after  August  3, 1977. 
However,  we  do  not  agree  that  this 
standard  has  no  post-transitional  value. 
Nor  do  we  agree  that  the  standard 
should  be  limited  to  operations  in 
existence  on  August  3. 1977.  The 
commenters'  argument  that  the  needed 
for  and  adjacent  standard  is  purely  a 
transitional  device  for  persons  who  did 
not  anticipate  the  enactment  of  SMCRA 
is  true  only  if  one  assumes  that  no  one 
would  have  a  reasonable  expectation  of 
being  able  to  conduct  surface  coal 
mining  operations  under  the  VER 
exception  in  section  522(e). 

Since  SMCRA  does  not  define  VER, 
this  assumption  is  not  necessarily 
correct.  In  particular,  we  do  not  agree 
with  the  commenters  that,  after  the 
enactment  of  SMCRA.  a  person  had  a 
reasonable  expectation  of  conducting 
surface  coal  mining  operations  on  the 
lands  listed  in  section  522(e)  only  if 
those  lands  were  already  under  permit 
on  August  3.  1977.  The  history  of  our 
attempts  to  define  VER  by  regulation      ' 
provides  some  basis  for  persons  to 
anticipate  that  the  VER  exception 
sweeps  more  broadly  than  the  good 
faith/all  permits  standard.  And  in  1983, 
we  adopted  a  standard  for  "continually 
created  VER."  which  provided  for  the 
determination  of  VER  on  the  basis  of 
rights  and  documents  in  existence  as  of 
the  date  that  the  land  came  under  the 
protection  of  section  522(e)  and  30  CFR 
761.11  rather  than  as  of  August  3. 1977. 
The  courts  subsequentiy  recognized  this 
approach  as  valid.  See  PSMRL II,  Round 
in— VER,  22  Env'l  Rep.  Cas.  (BNA)  at 
1564  (1985).  and  NWF  v.  Model,  839 
F.2d  at  749-751  (1988).  Adoption  and 
judicial  affirmation  of  this  standard 
created  the  expectation  that  the  VER 
exception  would  not  be  limited  to  lands 
under  permit  on  August  3. 1977,  or  to 
operations  in  existence  on  that  date. 
Similarly,  our  approval  of  a  takings 
standard  for  VER  as  part  of  the  West 
Virginia  program  in  1983  and  as  part  of 
the  Illinois  program  in  1989  may  have 
created  the  expectation,  at  least  in  those 
States,  that  the  VER  exception  is  not 
limited  to  the  good  faith/all  permits 
standard  and  that  a  person  may  have  the 
right  to  conduct  surface  coal  mining 
operations  in  protected  areas  even  if  an 
operation  was  not  in  existence  on 
August  3. 1977. 

■Tnerefore,  the  final  rule  retains  the 
needed  for  and  adjacent  standard  and. 
as  proposed,  it  extends  that  standard  to 


lands  needed  for  and  immediately 
adjacent  to  surface  coal  mining 
operations  in  existence  when  Oiose 
lands  came  under  the  protection  of 
section  522(e)  after  August  3, 1977. 
Extension  of  the  standard  to  these  lands 
is  a  foir  means  of  addressing  the 
expectations  discussed  above.  In 
addition,  it  is  consistent  with  the 
purpose  of  the  continually  created  VER 
standard  that  we  adopted  in  1983. 

Some  commenters  challenged  our 
extension  of  this  standard  to  lands 
needed  for  and  immediately  adjacent  to 
operations  for  which  a  good  faith 
attempt  had  been  made  to  obtain  all 
necessary  permits.  They  argued  that  the 
standard  should  apply  only  to 
operations  that  had  already  received  all 
necessary  permits  since  only  those 
operations  could  legitimately  be 
considered  existing  operations.  We  do 
not  agree  The  scope  of  the  VER 
exception  is  not  restricted  by  the  scope 
of  the  exception  for  existing  operations 
in  30  CFR  761.12.  We  believe  that  the 
needed  for  and  adjacent  standard 
should  apply  to  lands  needed  for  and 
immediately  adjacent  to  an  operation  for 
which  a  good  faith  attempt  has  been 
made  to  obtain  all  necessary  permits 
since  there  is  no  question  that  such  an 
operation  has  VER  under  paragraph 
Cb)(l)  of  the  definition  of  VER  in  the 
final  rule.  Accordingly,  v^re  believe  that 
inclusion  of  a  good  faith  component  in 
the  needed  for  and  adjacent  standard  is 
appropriate  because  it  provides  fair 
treatment  of  reasonable  expectations 
while  avoiding  significant  impairment 
of  the  prohibitions  of  section  522(e). 

In  the  preamble  to  the  proposed  rule, 
we  stated  that,  to  avoid  subverting  the 
congressional  prohibitions  in  section 
522(e),  we  believed  that  VER 
determinations  under  the  needed  for 
and  adjacent  standard  must  be  based  on 
an  analysis  of  how  denial  of  the  claim 
would  affect  the  value,  as  of  the  date 
that  the  land  came  under  the  protection 
of  30  CFR  761,11  and  section  522(e),  of 
the  operation  as  a  whole  from  the  time 
it  began  operation,  not  merely  whether 
the  additional  land  or  coal  would 
prolong  the  operation's  life  or  provide 
increased  profits.  Otherwise,  we  slated, 
this  standard  could  be  used  to  justif\' 
unlimited  expansion  of  operations 
adjoining  protected  areas,  which  could 
effectively  nullify  the  prohibition.  We 
suggested  that  this  approach  receives 
implied  support  in  PSMRL  I.  Round  I, 
14  Env't  Rep.  Cas.  (BNA)  at  1091-92 
(1980),  in  which  the  court  upheld  the 
needed  for  and  adjacent  standard  as  a 
reasonable  means  of  avoiding 
compensable  takings: 


The  need  and  adjacent  Isic]  component  of 
the  Secretan'"*  definition  is  consonant  with 
Supreme  Court  declarations  regarding  taking 
of  property.  Thi-s  test  allows  the  grant  of  a 
valid  existing  right  exemption  when 
extension  of  mining  to  an  adjacent  area  is 
necessary  to  maintain,  as  a  whole,  the  value 
of  the  mining  operation.  Stated  otherwise, 
the  need  and  adjacent  test  requires  a  \'a)id 
existing  right  exemption  when  denial  of 
mining  on  the  adjacent  area  will  mb  the 
mining  operation,  as  a  whole,  of  its  value. 
See  Penn  Cenlml,  supra,  438  U.S.  J  30  at 
130-31:  Co/db/on  V.  Hempiteod.  369  U.S. 
590.  8  L  Ed.  2d  130.  H2  S.  Cl.  987  (1962) 
The  need  and  adjacent  test  is  thus  a  rational 
method  of  allowing  mining  when  denial 
would  gravely  diminish  the  value  of  the 
entire  mining  operation,  thereby  constituting 
a  taking  under  Supreme  Court  declarations. 

In  the  preamble  to  the  proposed  rule. 
we  requested  comment  on  whether  the 
rule  language  should  be  revised  to 
expliciUy  incorporate  this 
interpretation.  Most  commenters  did  not 
respond  to  this  request.  Of  those  who 
did.  some  favored  codification  of  our 
preamble  interpretation  as  a  welcome 
limit  on  the  scope  of  the  exception. 
Others  opposed  this  interpretation  as 
too  restrictive,  too  burdensome,  and 
inconsistent  with  our  arguments  in 
favor  of  the  good  faith/all  permits 
standard  and  against  the  takings 
standard.  One  commenter  stated  that  it 
is  disingenuous  for  us  to  argue,  on  the 
one  hand,  that  Congress  did  not  intend 
to  define  the  VER  exception  in  terms  of 
avoiding  compensable  takings,  and  then 
to  propose  to  define  or  interpret  the 
needed  for  and  adjacent  standard  in  a 
manner  that  resembles  a  takings 
standard. 

One  commenter  asserted  that  the 
interpretation  in  the  preamble  to  the 
proposed  rule  ignores  the  court's 
direction  in  PSMRL  I.  Round  1. 14  Env't 
Rep.  Cas.  (BNA)  at  1091-92  (1980).  and 
is  impermissibly  ambiguous.  According 
to  this  commenter.  the  ordy  legal 
interpretation  is  the  "gravely  diminish" 
standard  that  the  court  cited  in  the 
decision  quoted  above.  We  disagree. 
The  court's  reasoning  does  not  require 
or  suggest  that  we  apply  a  takings 
analysis  in  determining  whether  a  VER 
claim  meets  the  needed  for  component 
of  the  needed  for  and  adjacent  standard. 
The  court  merely  found  that  the  1979 
needed  (or  and  adjacent  standard  was 
consistent  with  existing  takings 
jurisprudence. 

After  evaluating  all  comments 
received,  we  have  decided  not  to  codify 
or  otherwise  adopt  the  interpretation  of 
"needed  for"  that  we  set  forth  in  the 
preamble  to  the  proposed  rule.  We 
believe  that  this  determination  is  best 
made  on  a  case-by-case  basis  by  the 
agency  responsible  for  the  VER 
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determination,  relying  upon  all 
available  infomialion.  However,  in 
response  to  those  commenters  who 
expressed  concern  that  the  laclc  of  a 
deGnition  of  "needed  for"  would  lead  to 
abuse,  wo  have  revised  the  rule  to 
specify  that  the  requester  must 
demonstrate  that  prohibiting  expansion 
of  an  operation  onto  the  land  in 
question  would  unfairly  impact  the 
viability  of  the  operation  as  originally 
planned  before  the  land  came  under  the 
protection  of  30  CFR  761.11  or  section 
522(e).  We  also  added  a  list  of  examples 
of  the  type  of  factors  that  the  agency 
should  consider  in  evaluating  whether 
the  land  is  needed  for  and  immediately 
adjacent  to  the  existing  operation.  This 
list  is  not  exhaustive  and  it  does  not 
exclude  consideration  of  other 
appropriate  factors. 

Finally,  in  response  to  comments  that 
the  needed  for  and  adjacent  standard 
was  too  broad,  we  have  added  a 
sentence  to  the  definition  to  clarify  that, 
except  for  operations  in  existence  before 
August  3,  1977,  or  for  which  a  good 
faith  effort  to  obtain  all  necessary 
permits  had  been  made  before  August  3. 
1977,  this  standard  does  not  apply  to 
lands  already  under  the  protection  of  30 
CFR  761.11  and  section  522(e)  when  the 
regulatory  authority  approved  the 
permit  for  the  original  operation  or 
when  the  good  faith  effort  to  obtain  all 
necessary  permits  for  the  original 
operation  was  made.  We  believe  that 
this  clarification  is  appropriate  because 
the  operator  or  permittee  would  have  no 
reasonable  expectation  of  being  able  to 
conduct  stirface  coal  mining  operations 
on  those  lands. 

E.  Pamgmph  (c):  VEB  Standards  for 
Roads 

Paragraph  (c)  of  the  definition  of  VER 
in  the  final  rule  provides  that  a  person 
has  VER  for  the  use  or  construction  of 
a  road  included  within  the  definition  of 
"surface  coal  mining  operations"  in  30 
CFR  7D0.5  and  section  701(28)  of  the 
Act  if  one  or  more  of  the  following 
circumstances  listed  in  paragraphs  (c)(1) 
through  (c)(4)  of  the  definition  exist: 

•  The  road  existed  when  the  land 
upon  which  it  is  located  came  under  the 
protection  of  30  CFR  761 . 1 1  or  section 
522(e),  and  the  person  has  a  legal  right 
to  use  the  road  for  surface  coal  mining 
operations. 

•  A  properly  recorded  right  of  way  or 
easement  for  a  road  in  that  location 
existed  when  the  land  came  under  the 
protection  of  30  CFR  761.11  or  section 
522(e},  and,  under  the  document 
creating  the  right  of  way  or  easement, 
and  under  subsequent  conveyances,  the 
person  has  a  legal  right  to  use  or 
construct  a  road  across  the  right  of  way 


or  easement  for  surface  coal  mining 
operations, 

•  A  valid  permit  for  u.<ie  or 
construction  of  a  road  in  that  location 
for  surface  coal  mining  operations 
existed  when  the  land  came  under  the 
protection  of  30  CFR  761.11  or  section 
522(e). 

•  A  person  has  VER  under  paragraphs 
(a)  and  (b)  of  the  definition  of  VER. 

With  the  exception  of  the 
modifications  discussed  below,  the  first 
three  standards  resemble  those  in  both 
the  proposed  rule  and  the  previous 
(1983)  definition. 

The  last  standard,  which  we  have 
added  as  proposed,  reflects  the  fact  that 
the  definition  of  surface  coal  mining 
operations  in  section  701(28)  of  the  Act 
and  30  CFR  700.5  includes  "all  lands 
affected  by  the  construction  of  new 
roads  or  the  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
of  such  activities  and  for  haulage." 
Therefore,  if  a  person  demonstrates  VER 
for  surface  coal  mining  operations  in 
general  under  the  standards  in 
paragraphs  (a)  and  (b)  of  the  definition, 
there  is  no  reason  why  that  person 
should  have  to  separately  demonstrate 
VER  to  use  or  construct  roads  on  that 
land,  since  those  roads  are  part  of  the 
operations  for  which  he  or  she  has 
already  demonstrated  VER.  The 
standards  in  paragraphs  (a)  and  (b)  are 
of  equal  or  greater  rigor  when  compared 
with  those  in  paragraphs  (c)(1)  through 
(c)(3).  Accordingly,  we  have  added 
paragraph  (c)(4)  to  the  definition  to 
clarify  that  a  person  has  the  option  of 
using  the  criteria  and  standards  in 
paragraphs  (a)  and  (b)  of  the  definition 
to  demonstrate  VER  for  roads. 

One  commenter  found  the  phrase  "as 
of  in  paragraphs  {b)(2)  and  (b)(3)  of  the 
proposed  rule  confusing.  We  have 
revised  the  wording  of  these  paragraphs, 
which  the  final  rule  redesignates  as 
paragraphs  (c)(2)  and  (c)(3).  to  clarify 
that  a  properly  recorded  right  of  way  or 
easement,  or  a  valid  permit,  must  have 
existed  when  the  land  came  imder  the 
protection  of  section  522(e)  and  30  CFR 
761.11, 

As  proposed,  the  final  rule  modifies 
the  1983  definition  by  incorporating  the 
concept  that  VER  for  lands  coming 
under  the  protection  of  section  522(e)  or 
30  CyR  761.11  after  August  3.  1977,  will 
be  determined  on  the  basis  of  the 
drcumstances  that  exist  when  the  land 
comes  under  the  protection  of  section 
522(e)  and  30  CFR  761.11,  not  the 
circiunstances  that  exist  on  August  3, 
1977.  Some  conunenters  supported  this 
change,  but  others  opposed  it  as 
inconsistent  with  section  522(e)  of 
SMCRA,  which  references  the  date  of 
enactment  (August  3,  1977).  As  the 


conunenters  noted,  the  coiuts  have  held 
that  SMCRA  does  not  compel  adoption 
of  this  approach.  However,  the  same 
courts  also  have  ruled  that  this 
approach  is  a  reasonable  interpretation 
of  SMCJ^A.  See  PSMRL  II.  Round  UI— 
VER.  22  Envt  Rep.  Cas.  (BNA)  at  1564 
(1985).  and  AWFv.  Model,  839  R2d  at 
749-751  (1988).  Also,  we  believe  that 
requiring  that  the  road,  easement,  right 
of  way,  or  permit  be  in  place  when  3ie 
land  comes  under  the  protection  of 
section  522(e)  and  30  CFR  761.11  is 
more  rea.sonable  and  consistent  with  the 
principles  of  basic  fairness  than 
requiring  that  the  road,  easement,  right 
of  way.  or  permit  be  in  place  on  August 
3, 1977,  as  the  conunenters  advocate. 

One  commenter  opposed  this  change 
because  it  "would  doom  all  new 
homeowners  in  coalfield  areas  to  having 
their  rights  intruded  upon  by  the  use  of 
their  roads  as  haul  and  access  roads." 
The  commenter  apparently  was 
operating  under  the  erroneous  belief 
that  the  300-foot  buffer  zone  for 
occupied  dwellings  under  section 
522(e)(5)  and  proposed  30  CFR 
761.11(a)(5)  [now  30  CFR  761.11(e)l 
would  prohibit  use  of  these  roads  in  the 
absence  of  VER.  We  have  never 
interpreted  section  522(e)(5)  as 
prohibiting  a  surface  coal  mining 
operation  from  using  a  public  road  that 
lies  within  300  feet  of  an  occupied 
dweUing. 

The  final  rule  differs  from  the 
previous  and  proposed  definitions  in 
that  it  expressly  applies  to  all  roads 
included  within  the  definition  of 
"surface  coal  mining  operations"  in  30 
CFR  700.5  and  section  701(28)  of  the 
Act.  The  1979  and  1983  versions  of  this 
definition  mentioned  only  haul  roads. 
In  the  proposed  rule,  we  used  the  term 
"access  or  haul  road."  One  commenter 
supported  the  proposed  rule,  noting  that 
prior  definitions  were  interpreted  as 
including  access  roads.  The  commenter 
viewed  the  references  to  haul  roads  in 
those  definitions  as  a  product  of 
draftsmanship,  not  intent.  Another 
commenter  requested,  without 
elaboration,  that  we  revise  the  nde  to 
difierentiate  between  access  and  haul 
roads  to  avoid  future  misunder- 
standings. After  evaluating  these 
comments  and  reviewing  the  language 
of  the  Act.  we  have  decided  to  avoid 
any  reference  to  either  access  or  haul 
roads.  Instead,  paragraph  (c)  of  the 
definition  in  the  final  nde  applies  to  all 
roads  included  in  the  definition  of 
surface  coal  mining  operations  in  30 
CFR  700.5  and  section  701(28)  of  the 
Act.  We  believe  that  this  change  is 
consistent  vdth  both  the  language  of  the 
Act  and  our  historic  approach  to  the 
regulation  of  rt>ads 


imder  the  Act  We  do  not  interpret 
SMCRA  as  affording  differential 
treatment  to  roads  based  on  whether 
they  are  access  or  haul  roads. 

Tne  definition  of  surface  coal  mining 
operations  in  section  701(28)  of  the  Act 
includes  "all  lands  affected  by  the 
construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  such  activities 
and  for  haulage."  Section  S22(e)(4) 
refers  to  "mine  access  roads  or  haulage 
roads."  Section  515(b)(18)  refers  to  "the 
construction  of  roads."  We  have  always 
interpreted  section  515(b)(17),  which 
refers  to  "the  construction, 
maintenance,  and  postmining 
conditions  of  access  roads  into  and 
across  the  site  of  operations,"  as 
including  both  access  and  haul  roads 
since  a  haid  road  also  provides  access. 
No  one  has  opposed  this  interpretation 
of  section  515(b)(17),  which,  in  part, 
provides  authority  for  our  regulations 
governing  roads  that  are  used  or 
constructed  as  part  of  surface  coal 
mining  operations.  Our  regulations  at  30 
CFR  701.5  define  "road"  as  including 
both  "access  and  haul  roads,"  but  they 
do  not  define  "access  road"  or  "haul 
road."  And  our  road  classification 
system  and  performance  standards  at  30 
(JFR  816.150  and  817.150  do  not 
distinguish  between  access  roads  and 
haul  roads.  Therefore,  we  see  no  reason 
to  distinguish  between  access  and  haul 
roads  when  defining  VER  under  section 
522(e). 

One  commenter  opposed  adoption  of 
a  separate,  potentially  less  rigorous 
standard  for  VER  for  roads.  We  find  this 
comment  untimely.  Both  the  1979  and 
1983  definitions  similarly  included 
separate,  potentially  less  rigorous 
standards  for  roads,  but  no  one  filed  suit 
challenging  our  authority  to  establish 
separate  standards  in  those  rules. 
Furthermore,  we  did  not  propose  to 
change,  nor  did  we  seek  comments  on. 
this  aspect  of  the  definition.  Like  the 
1979  and  1983  rules,  both  die  1997 
proposed  rule  and  this  final  rule  include 
separate  standards  for  VER  for  roads. 

Several  commenters  alleged  that  we 
improperly  adopted  the  original 
standard  for  VER  for  roads  in  1979 
without  providing  adequate  public 
notice  and  opportunity  for  comment  as 
required  by  the  Administrative 
Procedure  Act.  5  U.S.C.  551  et  seq.  One 
commenter  stated  that  justifying  a  VER 
standard  on  the  basis  of  environmental 
impacts,  as  we  did  in  the  preamble  to 
the  portion  of  the  1979  definition 
pertaining  to  roads,  is  inappropriate. 
The  commenter  also  argued  that  we 
failed  to  provide  documentation  in  the 
record  of  that  rulemaking  for  our  claim 
that  allowing  VER  for  all  existing  roads 


would  be  less  environmentally 
disruptive  than  constructing  new  roads. 
We  find  these  comments  untimely  since 
the  deadline  for  challenging  the  1979 
rules  has  passed. 

One  commenter  asserted  that  there  is 
no  legal  basis  for  providing  a  lower  VER 
standard  for  roads  than  for  any  other 
aspect  of  a  regulated  surface  coal  mining 
operation  because  the  statutory 
definition  of  surface  coal  mining 
operations  draws  no  distinction 
between  roads  and  the  other  activities 
and  facilities  that  it  includes.  The 
commenter  argued  that  the  person 
claiming  VER  must  demonstrate 
investment-backed  expectations  to  use 
the  road  for  surface  coal  mining 
operations.  According  to  the 
commenter,  if  the  mere  existence  of  a 
property  right  to  conduct  surface  coal 
mining  operations  does  not  suffice  to 
demonstrate  VER  under  paragraphs  (a) 
and  (b)  of  the  definition,  then  the  mere 
existence  of  a  road  should  not  suffice  to 
demonstrate  VER  for  a  road  under 
paragraph  (c)(1)  of  the  definition. 

As  discussed  in  Parts  VILA,  through 
Vn.D.  of  this  preamble,  we  are  not 
adopting  a  takings  standard  for  VER. 
Hence,  we  do  not  agree  that  a  person 
must  demonstrate  investment-backed 
expectations  to  qualify  for  VER.  And. 
because  the  courts  have  held  that  the 
definition  of  surface  coal  mining 
operations  does  not  exclude  all  public 
roads,  we  believe  that  a  separate 
standard  for  VER  for  existing  roads  is 
essential  as  a  practical  matter.  Unless 
otherwise  provided  by  the  agency  with 
jurisdiction  over  the  road,  all  persons 
have  a  right  to  use  a  public  road  for  any 
legitimate  purpose,  including  access 
and  haulage  associated  with  a  surface 
coal  mining  operation. 

One  commenter  noted  that  the 
concept  of  VER  presupposes  some  claim 
of  right  to  use  of  the  road,  which  the 
existing  and  proposed  rules  did  not 
require  in  all  circumstances.  The 
commenter  further  stated  that  the  VER 
standard  for  roads  should  rely  upon 
either  the  good  faith/all  permits 
standard  or  documentation  that  an 
existing  road  was  actually  in  use  as  an 
access  or  haul  road  as  of  August  3. 1977. 
Finally,  the  commenter  argued  that  the 
property  rights  demonstration  required 
for  demonstration  of  VER  under 
paragraph  (a)  of  the  definition  also 
should  be  a  prerequisite  for  VER  for 
roads. 

The  facets  of  the  proposed  definition 
to  which  the  commenter  objects  (VER 
for  existing  roads,  regardless  of  whether 
the  road  has  ever  been  used  for  surface 
coal  mining  operations,  and  the  lack  of 
a  property  rights  demonstration 
requirement  for  VER  for  roads)  have 


remained  essentially  unchanged  siikce 
we  first  adopted  a  definition  of  VER  on 
March  13.  1979.  The  deadline  for 
challenging  the  validity  of  that 
definition  has  passed.  The  proposed 
rule  did  not  alter  those  facets  of  the 
definition  to  which  the  comments 
pertain,  nor  did  we  seek  comment  on 
whether  they  should  be  changed 
Therefore,  these  comments  are  neither 
timely  nor  within  the  scope  of  this 
rulemaking,  and  there  is  no  requirement 
to  address  them  in  this  rulemaking. 

However,  we  agree  with  the 
commenter  that  the  concept  of  VER 
presupposes  some  claim  of  right  to  use 
of  the  road  under  applicable  State  law. 
Therefore,  to  avoid  misapplication  or 
abuse  of  the  VER  standards  for  roads, 
we  have  revised  the  definition  in  the 
final  rule  to  clarify  that,  to  qualify  for 
VER  under  the  existing  road  criterion  in 
paragraph  (c)(1)  of  the  definition,  a 
person  must  demonstrate  a  legal  right  to 
use  the  road  for  surface  coal  mining 
operations.  In  addition,  we  have  re\'ised 
paragraph  (c)(2)  of  the  definition  to 
"clarify  that,  to  qualify  for  VER  under  the 
easement  or  right-of-way  criterion,  a 
person  must  demonstrate  that,  under  the 
document  creating  the  right  of  way  or 
easement  and  under  subsequent 
conveyances,  that  person  has  a  legal 
right  to  use  or  construct  a  road  across 
the  right  of  way  or  easement  for  surface 
coal  mining  operations.  These  changes 
merely  make  explicit  an  unstated 
assumption  in  both  the  existing  and 
proposed  rules. 

Tne  commenter  also  asserted  that  the 
proposed  rule  would  effect  an 
uncompensated  taking  by  sanctioning 
physicaf  intrusion  through  dust  and 
noise  on  properties  adjoining  such 
roads.  We  do  not  agree.  The  VER 
standards  for  roads  would  not  preclude 
anv  private  remedy  available  to  affected 
parties  under  Stale  law.  including  State 
trespass  and  nuisance  law.  Therefore, 
this  rule  does  not  effect  a  facial  taking. 

F.  How  Does  the  Definition  Address  VER 
for  Lands  That  Come  Under  the 
Protection  of  Section  522(e]  After 
August  3,  1977? 

As  we  proposed,  each  standard  in  the 
definition  of  VER  in  the  final  rule 
provides  for  determination  of  VER  based 
on  property  rights  and  other  conditions 
in  existence  on  the  date  that  the  land 
comes  under  the  protection  of  30  CFR 
761.11  and  section  522(o)  of  the  Act. 
This  concept  has  sometimes  been 
referred  to  "continually  created  VER." 
We  have  included  this  concept  in  the 
definition  of  VER  in  the  final  rule 
tiecause  houses,  churches,  roads,  parks, 
and  other  features  protected  by  section 
522(e)  and  30  CFR  761.11  come  into 
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existence  and  are  expanded  oiran 
ongoing  basis.  In  the  interest  of  fairness, 
persons  claiming  VER  for  lands  coming 
under  the  protection  of  the  Act  after  the 
date  of  enactment  should  not  have  to 
demonstrate  that  they  owned  the 
requisite  property  rights  on  August  3, 
1977.  the  dale  of  enactment,  as  the  1979 
definition  required. 

Some  commenters  opposed  this 
change  as  being  inconsistent  with  the 
express  language  of  section  522(e)  of 
SMCRA,  which  reads:  "After  the 
enactment  of  this  Act  and  subject  to 
valid  existing  rights  no  surface  coal 
mining  operation  except  those  which 
exist  on  the  date  of  enactment  of  this 
.\ct  shall  be  permitted"  on  certain 
enumerated  lands. 

According  to  the  commenters.  this 
language  means  that  the  Act  does  not 
authorize  use  of  a  date  other  than  the 
dale  of  enactment  (August  3,  1977) 
when  determining  exceptions  from  the 
prohibitions  of  section  S22(e).  Under 
this  interpretation,  VER  must  be 
determined  on  the  basis  of  property 
right.s  and  other  conditions  as  they 
existed  on  August  3.  1977. 

We  disagree.  The  Act  provides  that 
the  prohibitions  of  section  522(e)  are 
subject  to  VER.  but  it  neither  defines 
VER  nor  specifies  tlxat  VER  must  be 
determined  on  the  basis  of  property 
rights  and  other  conditions  as  they 
existed  on  the  date  of  enactment. 
Because  the  lands  and  features 
protected  by  30  CFR  761.11  and  section 
522(e)  are  continually  changing,  we 
believe  that  VER  should  be  determined 
on  the  basis  of  the  propertj*  rights  and 
circumstances  that  exist  at  the  time  that 
lands  come  under  the  protection  of 
section  522(e)  and  30  CFR  761.11,  not 
the  date  of  enactment  of  SMCRA,  which 
recedes  ever  further  into  history. 
The  commenters  argue  that  this 
approach  violates  the  purpose  of  section 
522(e),  which  is  to  prohibit  new  surface 
coal  mining  operations  on  certain  lands. 
They  assert  that  an  industry  as 
pervasively  regulated  as  coal  mining 
had  no  reasonable  expectation  of  being 
able  to  mine  any  lands  without 
addressing  the  potential  extension  of 
protection  to  those  lands  once  SMCRA 
became  law.  They  state  that  the 
enactment  of  SMCRA  placed  operators 
and  other  interested  persons  on  notice 
that  certain  lands  are  subject  to  the 
protections  of  section  522(e),  even  when 
the  featiues  triggering  that  protection  do 
not  come  into  existence  until  after  the 
enactment  of  SMCRA.  Therefore, 
according  to  the  commenters,  any 
investments  after  that  date  are  made 
with  full  knowledge  of  that  risk  and  are 
not  entitled  to  protection  from  the 
prohibitions  of  section  522(e),  regardless 


of  when  the  features  listed  in  section 
522(e)  come  into  existence. 

One  commenter  argued  that  the  only 
way  to  avoid  the  proscriptions  of 
section  S22(e)  is  to  obtain  a  permit 
before  the  lands  come  under  the 
protection  of  section  522(e). 
Alternatively,  some  commenters  stated, 
persons  conducting  surface  coal  mining 
operations  after  the  enactment  of 
SMCRA  should  have  immediately 
procured  all  necessary-  property  rights 
(for  example,  purchased  a  300-foot 
buffer  around  all  planned  minesites  to 
preclude  application  of  the  prohibition 
on  surface  coal  mining  operations 
within  300  feel  of  an  occupied  dwelling) 
to  avoid  potential  adverse  impacts  from 
the  creation  of  new  protected  areas  after 
August  3,  1977. 

Tnese  arguments  are  identical  to  those 
advanced  by  the  National  Wildlife 
Federation  in  a  challenge  to  paragraph 
(d)  of  the  1983  definition  of  VER,  where 
this  concept  first  appeared.  The  district 
court  rejected  those  arguments: 

The  court  does  not  agree  with  plaintiffs 
thai  the  legislative  history  they  cite,  or  the 
language  of  the  slatutel,)  requires  a  Hnding 
that  the  Secretary's  concept  of  "continually 
created  VER"  is  inconsistent  with  law.  Given 
the  language  of  the  Act.  and  Congresii' 
concern  with  takings,  the  court  finds  thai 
"conlinually  created  VER"  is  in  accord  with 
law. 

PSMRL  n.  Round  in— VER,  22  Env't 
Rep.  Cas.  (BNA)  at  1564  (1985). 

The  district  court's  decision  was 
upheld  on  appeal.  See  NWFv.  Model. 
839  F.2d  at  749-751  (1988).  "We  find 
such  a  rule  to  be  a  reasonable 
interpreution  of  the  Act,  and  thus 
affirm  the  decision  of  the  district  court 
upholding  the  Secretary's  VER 
regulation."  Id.  at  751. 

These  (Xiurt  decisions  focused  on 
paragraph  (d)(1)  of  the  1983  definition 
of  VER.  This  paragraph  established  a 
"continually  created  VER"  standard  for 
existing  operations.  However,  we 
believe  that  the  rationale  underlying 
this  paragraph  applies  with  equal  force 
to  all  standards  under  the  VER 
exception.  In  other  words,  when  land 
comes  under  the  protection  of  30  CFR 
761.11  and  section  522(e)  after  August 
3, 1977,  we  believe  that  it  is  not  fair  to 
determine  VER  for  those  lands  on  the 
basis  of  property  rights  and  other 
conditions  in  existence  on  August  3. 
1977.  Rights  under  the  VER  exception 
should  be  no  less  important  than  rights 
under  the  exception  for  existing 
operations. 

We  previously  endorsed  this  principle 
in  adopting  paragraph  (d)(2)  of  the  1983 
definition  of  VER.  This  paragraph 
provided  that,  when  land  comes  under 
the  protection  of  30  CFR  761 . 1 1  and 


section  522(e)  after  August  3, 1977,  we 
would  determine  VER  using  a  takings 
standard  based  on  the  property  rights 
that  existed  when  the  land  came  under 
the  protection  of  section  522(e)  rather 
than  on  the  property  rights  that  existed 
on  August  3,  1977.  The  court 
subsequently  remanded  this  portion  of 
the  rule  because  we  failed  to  provide 
adequate  notice  and  opportunity  for 
comment  on  the  takings  standard.  The 
court  never  reached  a  decision  on  the 
merits  of  this  paragraph.  However,  in 
discussing  the  merits  of  paragraph  (d)  in 
general,  the  judge  specifically  rejected 
the  argument  that  the  word  "existing" 
in  the  term  valid  existing  rights  means 
that  those  rights  must  have  existed  on 
August  3, 1977,  the  date  of  enactment  of 
SMCRA.  See  PSMRL  II,  Round  III— VER. 
22  Eny'l  Rep.  Cas.  (BNA)  at  1564  (1985). 
And,  in  implementing  the  remand 
order,  we  suspended  paragraph  (d)(2)  of 
the  1983  definition  of  VER  only  to  the 
extent  that  it  incorporated  the  takings 
standard.  See  51  FR  41952,  41961, 
November  20, 1986. 

One  commenter  argued  that  this 
concept  is  inconsistent  with  the 
decision  in  M&l  Coal  versus  United 
States.  47  F.3d  1148  (Fed.  Cir.  1995). 
The  commenter  argued  that  this  case 
upheld  the  principle  that  persons  have 
no  legitimate  expectation  of  the  right  to 
conduct  surface  coal  mining  operations 
on  lands  that  come  under  the  protection 
of  the  Act  after  August  3, 1977.  We  do 
not  agree.  In  MS-/,  the  court  ruled  that 
a  person  who  acquires  property  after 
passage  of  a  law  restricting  use  of  that 
property  does  not  have  sufficient  legal 
basis  to  support  a  claim  that  the 
requirements  of  the  law  constitute  a 
compensable  taking.  However,  this  case 
involved  a  situation  in  which  a 
regulatory  authority  limited  coal 
extraction  from  an  underground  mine  to 
protect  overlying  structures  from  the 
damage  that  could  result  from 
subsidence  caused  by  underground 
mining  activities.  It  id  not  concern  the 
applicability  of  the  VER  exception  to 
lands  that  come  under  the  protection  of 
30  CFR  761.11  and  section  522(e)  after 
August  3, 1977,  the  date  of  enactment. 
Therefore,  we  do  not  believe  that  this 
decision  is  relevant  to  this  rulemaking. 

History  and  Disposition  of  Former  30 
CFR  761.5(d),  the  Original  "Continually 
Created  VER"  Provision 

On  September  14, 1983  (48  FR  41312. 
41349),  we  added  paragraph  (d)  to  the 
definition  of  VER  to  address  situations 
where  the  prohibitions  of  section  522(e) 
become  applicable  to  a  particular  site 
after  August  3. 1977,  the  date  of 
enactment  of  SMCRA.  This  paragraph 
provided  that: 


Where  an  area  comes  under  the  protection 
of  section  522(e)  of  the  Act  after  August  3 . 
1977.  valid  existing  rights  shall  be  found  if— 

(1)  On  the  date  the  protection  conies  into 
existence,  a  validly  authorized  surface  coal 
mining  operation  exists  on  that  area:  or 

(2)  The  prohibition  caused  by  section 
522(e)  of  the  Act.  if  applied  lo  the  property 
interest  thai  exists  on  the  date  the  proIecUon 
comes  into  existence,  would  effect  a  taking 
of  the  person's  property  which  would  entitle 
the  person  to  just  compensation  under  the 
Fifth  and  Fourteenth  Amendments  to  the 
United  Stales  Constitution- 
Paragraph  (d)(1)  extended  the 

exception  for  existing  operations  to 
validly  authorized  surface  coal  mining 
operations  in  existence  on  the  date  that 
the  land  upon  which  they  are  located 
comes  under  the  protection  of  section 
522(e).  Paragraph  (d)(2)  extended  the 
takings  standard  for  VER  to  property 
interests  that  existed  on  the  date  that  the 
land  came  under  the  protection  of 
section  522(e),  rather  than  limiting  its 
scope  to  property  interests  that  existed 
on  August  3, 1977. 

In  PSMRL  II,  Round  UI-VER,  22 
Envt  Rep.  Cas.  (BNA)  at  1564  (1985), 
the  district  court  upheld  both  paragraph 
(did)  and  the  concept  of  determining 
VER  based  upon  property  rights  and 
conditions  in  existence  on  the  date  that 
land  comes  under  the  protection  of 
section  522(e)  rather  than  property 
rights  and  conditions  in  existence  on 
August  3, 1977,  the  date  of  enactment  of 
SMCRA.  However,  the  court  remanded 
paragraph  (d)(2)  because  it  incorporated 
the  takings  standard,  which,  the  court 
held,  had  not  been  subject  to  proper 
notice  and  opportunity  for  comment 
under  the  Administrative  Procedure 
Act.  See  22  Envt  Rep.  Cas.  (BNA)  at 
1564.  The  district  court's  decision  was 
upheld  on  appeal.  See  NWF  versus 
Model.  839  F.2d  at  749-751  (1988).  To 
comply  with  these  decisions,  we 
subsequently  suspended  paragraph 
(d)(2)  to  the  extent  that  it  incorporated 
the  takings  standard.  See  51  FR  41961, 
November  20, 1986. 

The  VER  definitions  proposed  on 
December  27,  1988.  and  July  18.  1991, 
would  have  deleted  paragraph  (d)  in 
favor  of  replacing  the  reference  to 
August  3, 1977,  in  each  of  the  VER 
standards  in  the  other  paragraphs  of  the 
definition  with  a  reference  to  the  date 
that  the  lands  came  under  the  protection 
of  section  522(e)  of  the  Act.  However, 
neither  of  the  proposed  definitions 
included  a  counterpart  to  paragraph 
(d)(1)  of  the  1983  definition.  This 
omission  would  have  had  the  effect  of 
eliminating  the  VER  standard  for 
existing  operations  with  respect  to  lands 
that  come  under  the  protection  of 
section  522(e)  after  August  3,  1977.  We 
did  not  intend  this  result.  As  stated  in 


the  preamble  to  the  1991  proposal, 
although  paragraph  (d)  of  the  1983  VER 
definition  ""is  rewritten  and  reorganized 
in  this  proposal,  the  basic  intent  and 
application  are  not  changed."  56  FR 
33156,  July  18. 1991. 

Therefore,  we  have  revised  the 
exception  for  existing  operations,  now 
located  in  30  CFR  761.12.  lo  incorporate 
language  consistent  with  paragraph 
(d)(1)  of  the  1983  definition. 
Specifically.  30  CFR  761.12  provides 
that  the  prohibitions  of  30  CFR  761.1 1 
do  not  apply  to  (1)  surface  coal  mining 
operations  on  land  for  whii:h  a  valid 
permanent  program  permit  exists  when 
the  land  comes  under  the  protection  of 
30  CFR  761.11  or  section  522(e)  of 
SMCRA.  or,  (2)  for  surface  coal  mining  . 
operations  subject  to  the  initial 
regulatory  program  in  Subchapter  B  of 
30  CFR  Chapter  VII,  lands  upon  which 
validly  authorized  surface  coal  mining 
operations  exist  on  that  date.  Further 
discussion  of  this  change  and  the 
exception  for  existing  operations 
appears  in  Part  XVI  of  this  preamble 

Vin.  How  Does  Dor  Definition  of  VER 
Compare  With  VER  Under  Other 
Federal  Statutes? 

In  the  preamble  to  our  proposed  rule, 
we  stated  that  the  VER  exception  in 
section  522(e)  of  SMCRA  differs  from 
VER  under  other  Federal  laws  because 
the  section  522(e)  VER  exception 
applies  to  both  Federal  and  non-Federal 
lands  while  VER  provisions  under  other 
Federal  laws  apply  only  to  lands  in 
Federal  ownership.  Also.  VER  clauses 
and  case  law  imder  other  Federal 
statutes  and  executive  orders  typically 
relate  lo  when  a  person  may  complete 
an  already  initiated  process  to  obtain  a 
property  interest  in  public  lands  if  there 
is  a  change  in  the  laws  or  other 
requirements  governing  the  vesting  or 
perfecting  of  interests  in  those  lands.  In 
contrast,  the  preamble  to  the  proposed 
rule  explains,  the  VER  exception  in 
section  522(e)  concerns  a  person's  right 
to  use  land  for  a  particular  purpose 
(conducting  siu^ace  coal  raining 
operations)  when  thai  person  already 
has  fully  vested  property  rights  in  the 
land.  We  arrived  at  this  conclusion 
because,  unlike  other  Federal  statutes 
with  VER  provisions,  section  522(o)  of 
SMCRA  does  not  involve  a  transfer  of 
properti,'  rights  or  interests  from  the 
Federal  government  to  another  party. 
Instead,  it  prohibits  surface  coal  mining 
operations  on  certain  lands,  generally 
without  regard  lo  who  owns  those 
lands. 

Commenters  disagreed  with  our 
explanation  of  the  significance  of  the 
difference  between  SMCRA  and  other 
Federal  laws.  Specifically,  one 


commenter  argued  that  the  only 
distinction  is  5ie  source  law  used  to 
determine  the  nature  of  property 
interests  and  whether  they  are  entitled 
to  protection  as  VER.  According  lo  the 
commenter,  the  source  law  for  VER 
under  Federal  statutes  other  tlian 
SMCRA  is  the  Federal  statute  that 
prescribes  the  requirements  for  creation 
of  a  non-Federal  right  or  interest  in 
public  lands.  Conversely,  the 
commenter  argued,  the  source  law  for 
VER  under  section  522(e)  of  SMCRA  is 
Stale  common  law.  at  least  for  non- 
Federal  lands.  As  discussed  in  more 
detail  later  in  this  section  of  the 
preamble,  we  cannot  concur  with  this 
analysis  because  to  do  so  would 
effectively  negate  the  prohibitions  of 
section  522(e)  in  most  situations. 

The  commenter  attacked  the  good 
faith/ all  permits  standard  for  VER  as 
"an  unlawful  attempt  to  prevent  not  the 
mere  acquisition  of  an  additional 
interest,  but  |to|  preclude  the  use  or 
enjoyment  of  an  existing  property 
interest  under  slate  law."  The 
commenter  noted  that  many  public 
lands  statutes  prescribe  certain  steps  or 
conditions  that  are  necessary  to  secure 
legal  title,  equitable  title,  or  other  forms 
of  propert>'  rights  to  use  public  lands  or 
resources.  According  to  the  commenter. 
the  government,  in  its  proprietan' 
capacity,  may  preclude  someone  from 
acquiring  an  additional  property  interest 
in  public  lands  if  that  person  does  not 
satisfy  all  necessary  conditions,  but  the 
government  caimol  extinguish  an 
existing  property  interest.  The 
commenter  further  noted  that  the  VER 
exception  under  section  522(e)  of 
SMCRA  generally  pertains  to  property 
rights  under  Stale  law  that  are  fully 
perfected  and  vested  and  that  are  not 
conditioned  upon  the  satisfaction  of  any 
new  requirements.  Hence,  the 
commenler  argues,  since  VER 
provisions  under  other  Federal  statutes 
have  "historically  protected  unvested 
property  rights  in  order  to  allow  persons 
to  perfect  a  vested  property'  interest 
against  the  United  Stales  in  its 
proprietary  capacity,  surely  the  same 
principles  apply  with  more  force  to 
preserve  superior  vested  rights  against 
impairment  when  the  United  States 
acts,  as  it  does  under  SMCRA,  in  its 
regulator^'  capacity" 

We  do  not  find  the  commenter's 
arguments  persuasive.  As  discussed  in 
more  detail  in  Part  Vll.C.  of  this 
preamble,  the  definition  of  VER  in  this 
final  rule  does  not  extinguish  any 
property  rights  We  agree  with  the 
commenter  that,  at  least  for  non-Federal 
properties.  Slate  law  is  the  appropriate 
source  law  to  determine  property  rights 
when  making  a  VER  determination 
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under  section  522(e)  of  SMCRA.  But,  as 
discussed  below,  we  do  not  agree  tlial 
the  VER  inquiry  should  end  with  the 
property  rights  demonstration. 

We  continue  to  believe  that  VER 
under  section  522(e)  of  SMCRA  is  not 
analogous  to  VER  under  other  Federal 
statutes.  We  found  no  definitions  of 
VER  in  other  Federal  statutes.  Our 
review  of  these  statutes,  applicable  case 
law,  and  the  literature  discussing  them 
indicates  that  the  VER  provisious  in 
these  laws  and  pertinent  executive 
orders  usually  protect  an  expectation  or 
property  interest  that  arose  under  an 
earlier  law.  which  is  normally  a  Federal 
public  lands  law  but  may  occasionally 
be  State  law.  Generally,  the  protected 
interest  is  less  than  vested  title  and  is 
asserted  against  Federal  title.  See,  e.g., 
Laitos,  The  Nature  and  Consequences  of 
"Valid  Existing  Rights'  Status  in  Public 
Land  Law,  5  I.  Min.  L.  4  Pol'y  399.  416- 
18(1990). 

As  a  conunenter  noted,  the  Supreme 
Court  interpreted  the  phrase  "valid 
existing  claims"  in  a  VER  exception  in 
an  executive  order  concerning  the 
homestead  laws  in  the  following 
manner: 

Obviously,  this  means  sometiung  less  than 
a  vested  right,  such  as  would  follow  from  a 
completed  final  entry,  since  such  a  right 
would  require  no  exception  to  insure  its 
pre-servation.  The  purpose  of  the  excepdon 
evidently  was  to  save  from  the  operation  of 
the  order  claims  which  had  been  lawfully 
initiated  and  which,  upon  full  compliance 
with  the  land  laws,  would  ripen  into  a  title. 

Stockley  v.  United  States.  260  U.S.  532. 
544  (1923). 

As  another  example  of  the  meaning  of 
VER  under  other  Federal  statutes,  we 
offer  the  following  excerpt  from  one  of 
the  court  decisions  cited  by  several 
commenters: 

We  conclude  thai  "valid  existtng  rights" 
does  not  necessarily  mean  vested  rights. 
Under  the  [Alaska  Native  Townsilel  Act 
before  its  repeal,  a  municipality,  and  all 
individuals  who  had  occupied  speciGc  lots 
within  the  subdivision  limits,  had  a 
legitimate  claim  for  mtmicipal  control  of  any 
unoccupied  lots  *   ■  •.  It  is  rational  to 
conclude  that  when  the  Congress  repealed 
the  law  and  enacted  a  savings  clause  for 
•existing  rights,"  that  this  claim  would  be 
preserved.  The  term  "valid  existing  rights " 
does  not  necessarily  mean  present  possessory 
rights,  or  even  a  future  interest  in  the 
property  law  sense  of  existing  ownership  that 
becomes  possessory  upon  the  expiration  of 
earlier  estates.  Legitimate  expectations  may 
be  recognized  as  valid  existing  rights, 
especially  where  the  expectancy  is  created  by 
the  government  in  the  first  instance.  *  '   •  A 
government  is  most  responsible  when  it 
recognizes  as  a  right  that  which  is  not  strictly 
enforceable  but  which  flows  nevertheless 
from  the  government's  own  prior 
representations.  That  in  essence  is  what  the 


Secretary  has  done  hare.  The  Secretary's 
reading  of  the  wortls  "valid  existing  rights  " 
to  mean  something  other  than  "vested"  is 
reasonable. 

AJeknagik  Natives  Ltd.  v.  U.S.,  806  F.2d 

924.  926-27  (9th  Or.  1986). 

Thus,  under  Federal  laws  other  than 
section  522(e)  of  SMCRA.  the  term  VER 
typically  refers  to  the  set  of 
circumstances  under  which  persons 
who  have  unvested  or  incompletely 
vested  interests  or  expectations  in 
Federal  lands  or  minerals  will  be 
allowed  to  vest  or  complete  those 
interests  or  expectations  as  property 
rights  against  the  United  States  as  the 
fee  owner.  In  general,  the  VER 
provisions  of  those  statutes,  or  case  law 
concerning  VER  under  those  statutes, 
apply  to  situations  in  which  the  Federal 
government  withdraws  land  from  the 
operation  of  a  public  lands  statute  or 
changes  the  eligibility  criteria  or  other 
requirements  for  vesting  or  completing 
of  property  rights.  In  these  cases,  the 
term  VER  refers  to  the  point  at  which  a 
person  who  has  taken  some  action 
toward  vesting  or  completing  a  property 
interest  in  Federal  lands  or  minerals  has 
the  right  to  complete  the  process 
regardless  of  any  statutory  or  regulatory 
changes  to  the  contrary. 

In  some  instances,  the  courts  have 
indicated  that  Congress  intended  for 
VER  provisions  under  other  Federal 
laws  to  operate  as  a  means  of  avoiding 
compensable  takings.  See  Cameron  v. 
United  States,  252  U.S.  450  (1920)  and 
Utah  v.  Andrus,  486  F.  Supp.  995, 1011 
{D.  Utah  1979).  However,  there  is  no 
consensus  that  this  principle  is  always 
true  or  even  usually  true.  See,  generally, 
5  J.  Min.  L.  k  Pol'y  No.  3.  We  conclude 
that  the  record  does  not  clearly  establish 
that  Congress  always  intended 
avoidance  of  compensable  takings  to  be 
an  underlying  principle  for  all  VER 
provisions.  If  Congress  had  this  intent. 
VER  provisions  would  protect  only 
those  property  rights  that  are  prt>tected 
under  the  Fifth  Amendment.  However, 
the  purpose  of  a  VER  provision  may  be 
to  protect  expectations  or  interests  that 
are  not  property  for  piu^oses  of  the 
Fifth  Amendment,  or  to  preserve  the 
status  quo  for  preexisting  interests.  See 
Arnold  v.  Morton,  529  F.2d  1101  (9th 
Cir.  1976):  Solicitor's  Opinion  M-36910 
(Supp.).  88  I.D.  909,  913  (Oct.  5.  1981); 
Sierra  Club  v.  Model,  848  F.2d  1068, 
1087-88  (10th  Cir.  1988);  and  Beard  Oil 
Co.,  Ill  IBLA  191  (1989). 

For  the  reasons  discussed  below  and 
in  the  first  paragraph  of  this  portion  of 
the  preamble,  we  do  not  find  that  the 
meaning  of  VER  under  other  Federal 
laws  provides  useful  guidance  in 
determining  the  meaning  of  VER  for 


surface  coal  mining  operations  under 
section  522(e)  of  SMCRA.  First,  section 
522(e)  and  the  VER  exception  in  that 
section  apply  to  both  Federal  and  non- 
Federal  lands.  Neither  section  522(e) 
nor  the  VER  exception  in  that  section 
involves  a  transfer  of  a  property  right 
from  the  Federal  government  or  a 
vesting  of  a  property  right  vis-a-vis  the 
Federal  government.  As  discussed  in 
Part  Vn,C.2.  of  this  preamble,  the  VER 
exception  in  section  S22(e)  of  SMCRA 
concerns  a  person's  eligibility  to  obtain 
a  permit  to  conduct  surface  coal  mining 
operations  when  vested  property  rights 
already  exist.  In  short,  the  VER 
exception  in  section  522(e)  differs  from 
VER  under  other  Federal  laws  because 
SMCRA  has  a  fundamentally  different 
nature  than  the  other  Federal  laws  to 
which  the  commenters  refer.  Unlike 
those  laws.  SMCRA  regulates  the  use  of 
non-Federal  lands. 

Second,  the  section  522(e)  VER 
exception  applies  in  the  context  of  a 
regulator)'  program  that  already  imposes 
a  requirement  that  a  permit  applicant 
demonstrate  the  property  right  to  mine 
the  coal  by  the  method  intended.  Thus, 
to  provide  that  a  person  who  has  the 
necessary  property  rights  under  Stale 
law  is  exempt  from  the  prohibitions  and 
restrictions  of  section  522(e)  would 
render  the  VER  exception  sirrplusage.  or 
at  best  insignificant,  in  relation  to  the 
independent  permitting  requirements  in 
the  Act.  Further,  except  in  situations 
involving  unleased  Federal  coal,  this 
interpretation  would  effectively  render 
the  protections  of  section  522(e)  void  or 
insignificant.  A  fundamental  principle 
of  statutory  construction  provides  that 
"  'effect  must  be  given,  if  possible,  to 
every  word,  clause  and  sentence  of  a 
statute'  *   *  *  so  that  no  part  will  be 
inoperative  or  superfluous,  void,  or 
insignificant."  PSMRL  I,  627  F.2d  at 
1362,  citing  2A  Sutherland,  supra,  at 
$46.06. 

Third,  a  VER  standard  that  is 
primarily  intended  to  determine 
whether,  under  Federal  law.  property 
rights  may  vest  against  the  Federal 
government,  arguably  woijd  be 
irrelevant  or  inappropriate  in  the 
circumstances  to  which  section  522(e) 
applies.  Property  rights  for  the  lands 
listed  in  section  522(e)  are  already 
vested  under  State  law.  Furthermore, 
application  of  this  type  of  VER  standard 
would  be  inappropriate  because  SMCRA 
is  not  a  statute  under  which  Congress 
intended  to  resolve  title  disputes  or 
change  the  process  for  vesting  real 
property  rights. 

K.  Are  VER  Transferable? 

In  general,  we  view  VER  as 
transferable  because,  unless  otherwise 
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provided  by  State  law,  the  property 
rights,  permits,  and  operations  that  form 
the  basis  for  VER  determinations  are 
transferable.  There  is  one  significant 
exception  to  this  principle.  If  an 
operation  with  VER  tmder  the  needed 
for  and  adjacent  standard  divests  itself 
of  the  land  to  which  the  VER 
determination  pertains,  the  new  owner 
does  not  have  the  right  to  conduct 
surface  coal  mining  operations  on  those 
lands  under  the  prior  VER 
determination.  That  determination  is  no 
longer  valid  because  it  was  based  on  a 
representation  that  the  lands  were 
needed  for  the  operation.  Of  course,  if 
the  sale  involves  the  entire  operation  (as 
opposed  to  a  portion  of  its  reserves),  the 
VER  determination  would  retain 
validity  since  there  is  no  change  in  the 
operation's  need  for  the  land. 

However,  the  right  to  alienate  or 
transfer  real  or  personal  property  is  not 
absolute.  Certain  proper^  interests  such 
as  leases,  licenses,  and  contracts  may  be 
inherently  nontransferable  or  of  limited 
transferability,  either  by  their  terms  or 
by  operation  of  State  law.  If  a  person's 
property  interests  are  of  this  nature, 
then  any  VER  resting  on  those  interests 
also  would  be  nontransferable. 

The  VER  exception  in  section  522(e) 
may  be  considered  analogous  to  a 
zoning  variance,  which,  in  the  interest 
of  equity,  allows  an  otherwise 
prohibited  use  to  occur  under  certain 
fact-specific  circumstances  even  though 
that  use  was  not  in  existence  on  the 
land  in  question  at  the  time  that  the 
zoning  ordinance  took  effect.  Zoning 
variances  typically  convey  with  the  title 
to  the  property  even  if  the  rights 
conferred  by  the  variance  have  not  been 
exercised. 

Some  commenters  objected  strongly 
to  our  statements  in  the  preamble  to  the 
proposed  rule  that  characterize  VER  as 
attaching  to  the  property  interests.  They 
argue  that  VER  should  attach  only  to  the 
person,  and  that  these  rights  should 
expire  if  the  person  does  not  exercise 
them.  We  do  not  find  this  argument 
persuasive.  VER  determinations  are 
based  on  property  rights,  permits,  and/ 
or  operations,  depending  upon  the 
standard  that  applies.  To  the  extent  that 
State  law  and  the  conveyances  in 
question  either  authorize  or  do  not 
prohibit  the  fransfer  of  these  property 
rights,  permits,  and  operations,  we  see 
no  reason  to  prohibit  the  transfer  of  any 
associated  VER.  Furthermore,  as 
specified  in  section  505(a)  of  the  Act, 
SMCRA  does  not  supersede  any  State 
law  or  regulation  unless  the  State  law  or 
regulation  is  inconsistent  with  the  Act. 
Since  SMt^RA  does  not  address  the 
transferability  of  VER,  we  have  no 
authority  imder  the  Act  to  limit  the 


operation  of  State  laws  related  to  or 
affecting  transferability  of  VER. 

In  adopting  this  rule,  we  do  not 
intend  to  create  rights  that  do  not 
already  exist  in  State  law  or  expand 
upon  those  that  do.  Individual  States 
may  prohibit  VER  transfers  to  the  extent 
that  they  have  the  authority  to  do  so 
under  State  law.  One  conunenter  argued 
that  any  State  law  or  regulation  that 
prohibits  the  transfer  of  VER  would 
constitute  the  taking  of  private  property 
without  compensation  in  violation  of 
the  Fifth  and  Fourteenth  Amendments 
to  the  U.S.  Constitution.  We  do  not  find 
it  appropriate  or  necessary  to  respond  to 
this  theoretical  argument,  which  lies 
outside  the  scope  of  SMCRA  and  is  best 
left  to  the  courts  to  address  if  the 
situation  materializes. 

One  commenter  argued  that  VER  is 
not  a  property  right,  but  a  recognition  of 
some  equitable  consideration  that 
Congress  intended  to  afford  to  persons 
whose  mine  plans  were  in  substantial 
stages  of  development  on  the  date  of 
enactment  of  SMCRA.  According  to  the 
commenter.  VER  should  not  be 
transferable  because  they  are  personal 
rights  intended  to  protect  the  legitimate 
expectations  of  the  property  owner.  The 
commenter  expressed  concern  that 
allowing  transfer  of  VER  would  elevate 
an  equitable  consideration  into  an  estate 
in  land  or  a  property  right.  However,  the 
commenter  failed  to  cite  any  supporting 
documentation  for  these  argtunenb;  and 
characterizations  of  Congressional 
intent  regarding  VER. 

As  summarized  and  excerpted  in  Part 
V  of  this  preamble,  the  legislative 
history  of  the  VER  exception  in  section 
522(e)  is  quite  sparse;  there  is  no 
passage  that  supports  the  commenter's 
claims.  And  we  are  aware  of  no  basis  for 
the  commenter's  belief  that  VER  are 
personal  rights  and  that  allowing 
transfer  of  VER  would  convert  an 
equitable  consideration  into  a  property 
right.  But,  even  if  the  commenter  is 
correct,  we  do  not  see  how  this 
distinction  would  preclude  transfer  of 
VER.  Unless  otherwise  specified  by 
agreement  of  the  parties,  a  personal 
right  to  use  property  for  a  particular 
piupose  or  in  a  particular  manner  may 
also  be  transferable  if  State  law  so 
provides. 

The  commenter  also  argued  that 
allowing  individual  States  to  determine 
transferability  of  VER  would  result  in 
disparate  levels  of  protection  for  both 
public  and  private  lands.  The 
conunenter  provided  no  basis  for  this 
assertion.  We  know  of  no  reason  to 
expect  that  there  will  be  any  significant 
difference  in  terms  of  disturbance  of 
protected  lands  between  States  that 
allow  transferability  and  those  that  do 


not.  However,  to  the  extent  that  a 
difference  may  exist,  we  do  not  find  any 
conflict  with  SMCRA.  Section  505(a)  of 
the  Act  provides  that: 

No  State  law  or  regulation  in  effect  on  the 
date  of  enactment  of  this  Act,  or  which  may 
become  effective  thereafter,  shall  be 
superseded  by  any  provision  of  this  Act  or 
any  regulation  issued  pursuant  thereto, 
except  insofar  as  such  State  law  or  regulation 
is  inconsistent  with  the  provisions  of  this 
Act 

Because  SMCRA  does  not  address  the 
transferability  of  VER.  we  believe  that 
deferral  to  State  law  is  appropriate. 

The  commenter  also  argued  that  to  the 
extent  that  we  allow  tiransfer  of  VER.  we 
should  restrict  transfers  in  the  same 
maimer  as  zoning  law  limits  the  transfer 
of  a  non-conforming  use.  According  to 
the  commenter.  the  right  to  a  non- 
conforming use  generally  lapses  unless 
exercised  on  a  continuous  basis.  We  do 
not  accept  the  commenter's  argiunent. 
There  is  no  indication  in  SMCRA,  its 
legislative  history,  or  elsewhere  that 
Congress  intended  the  VER  exception  in 
section  522(e)  to  operate  as  a 
nonconforming  use  does  under  zoning 
law.  We  see  no  compelling  reason  to 
restrict  transfer  of  \in<  in  this  fashion. 
And,  as  previously  discussed,  restricting 
transfer  in  the  manner  advocated  by  (he 
commenter  may  nm  afoul  of  section 
50S(a)  of  the  Act,  which  preserves  Stale 
law  imless  it  is  inconsistent  with 
SMCRA. 

One  conunenter  expressed  the  fear 
that  allowing  transfer  of  VER  would 
expand  the  scope  of  the  VER  exception 
to  the  point  where  nearly  anyone  with 
a  backhoe  could  access  protected  lands 
in  a  devastating  fashion.  We  do  not 
agree  that  allowing  transfer  of  VER 
would  create  the  result  feared  by  the 
commenter.  The  definition  of  VER  in 
the  final  rule  provides  appropriate 
limitations  on  the  scope  of  the  VER 
exception. 

Finally,  one  commenter  asserted, 
without  further  elaboration,  that  transfer 
of  VER  is  not  permissible  under  ciurent 
law,  and  that  our  rule  would  create  a 
new  right  contrary'  to  law  and  in  excess 
of  our  authority.  We  disagree  Both 
SMCRA  and  its  implementing 
regulations  are  silent  on  the  question  of 
transferability. 

X.  Sections  740.4.  745.13,  and 
761.14|a):  Who  Is  Responsible  for  VER 
Determinations  for  Non-Federal  Lands 
Within  Section  S22(eHl)  areas? 

A.  Statutory  Background  and 
Rulemaking  History 

SMCRA  does  not  directly  address 
responsibilities  for  \^ER  determinations. 
However,  section  503(a)  of  the  Act 
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specifies  that  States  with  surface  coaJ 
mining  and  reclamation  operations  on 
non-Federal  lands  may  assume 
exclusive  jurisdiction  over  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  within  their 
borders,  except  as  otherwise  provided  in 
section  521  (Federal  oversight  of  State 
regulatory  program  implementation), 
section  523  (Federal  lands),  and  Title  fV 
of  the  Act  (reclamation  of  abandoned 
mine  lands).  In  addition,  section  101(f) 
of  the  Act  asserts  that  "the  primary 
governmental  responsibility  for 
developing,  authorizing,  issuing,  and 
enforcing  regulations  for  surface  coal 
mining  and  reclamation  operations 
subject  to  this  Act  should  rest  with  the 
States."  In  accordance  with  these 
principles,  former  30  CFR  761.4,  as 
published  on  March  13.  1979  (44  FR 
15341).  assigned  the  responsibility  for 
VER  determinations  for  non-Federal, 
non-Indian  lands  to  the  regulatory 
authority,  with  the  Secretary  retaining 
responsibility  for  VER  determinations 
for  Federal  lands. 

On  February  16,  1983  (48  FR  6935), 
we  revised  the  Federal  lands  regulations 
at  30  CFR  740.4  by  adding  paragraph 
(a)(4).  This  paragraph  narrowed  the 
Secretary's  responsibility  for  VER 
determinations  by  restricting  it  to 
proposed  surface  coal  mining  operations 
that  would  be  located  on  Federal  lands 
within  the  boundaries  of  any  areas 
listed  in  section  522(e)(1)  or  (e)(2)  of  the 
Act.  In  the  same  rulemaking,  we  added 
paragraph  (o)  to  30  CFR  745.13  to 
specify  that  the  Secretary  may  not 
delegate  the  responsibility  for  making 
VER  determinations  on  Federal  lands 
within  any  areas  listed  in  section 
522(e)(1)  or  (e)(2)  to  the  SUte  in  a 
cooperative  agreement  for  the  regulation 
of  surface  coal  mining  and  reclamation 
operations  on  Federal  lands.  The 
preamble  to  that  rulemaking  explains 
that  exclusive  authority  for  VER 
determinations  involving  those  lands  is 
an  integral  component  of  the  Secretary's 
commitment  to  protect  the  areas  listed 
in  section  522(el(l)  and  (e)(2)  in 
accordance  with  congressional  direction 
and  to  prevent  mining  on  Federal  lands 
within  the  National  Park  System.  See  48 
FR  6917,  col.  2,  February  16, 1983. 

On  September  14.  1983  (48  FR  41312), 
we  removed  30  CFR  761.4  because  we 
found  it  unnecessary  in  view  of  the 
provisions  added  to  30  CFR  740.4  and 
745.13  on  February  IB,  1983.  Citizen 
and  environmental  groups  filed  a 
challenge  to  the  removal.  They  also 
used  this  occasion  as  an  opportunity  to 
argue  that  SMCR,\  requires  that  the 
Secretary  make  VER  determinations  in 
all  cases  involving  lands  within  the 
boundaries  of  section  522(e)(1)  areas. 


regardless  of  ownership.  The  court 
rejected  the  plaintiffs'  arguments,  noting 
that  section  503(a)  of  the  Act  "permits 
States  to  assume  exclusive  jurisdiction 
over  the  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  lands  "  PSMRL II.  Round 
III— VER,  22  Env't  Rep.  Cas.  (BNA)  at 
1566  (1985).  The  court  also  noted  that 
nothing  in  section  S23(c)  of  the  Act, 
which  prohibits  the  Secretary  from 
delegating  to  the  States  his  authority  to 
designate  Federal  lands  as  unsuitable 
for  mining  under  section  522  of  the  Act, 
"persuades  the  court  to  the  contrarv." 
Id. 

However,  in  oral  arguments  defending 
against  the  challenge,  counsel  for  the 
Government  stated  that: 

[!In  those  situations  where  surface  mining 
on  private  inholdings  will  affect  federal 
lands,  that  kicks  in  the  Federal  Lands 
Program,  and  under  the  Federal  Lands 
Program,  the  Secretary  maJws  the  VER 
determination,  so  there  may  be 
circumstances  where  you  have  a  private 
inholding  within  the  protected  area,  in  which 
the  Secrelary  would  make  the  VER 
determination,  but  he  can't  in  the  abstract 
know  when  he's  going  to  be  required  to  make 
thai  determination,  until  he  knows  what  land 
is  going  to  be  mined,  and  what  potential 
impact  that  might  have  on  federal  lands. 

Transcript  of  Oral  Aigtunent,  Dec,  21. 
1984,  at  46;  quoted  in  PSMHZ.  II,  Round 
III— VER,  22  EnVt  Rep.  C:a5.  (BNA)  at 
1566  (1985). 

The  coiul  did  not  address  the  validity 
or  interpretation  of  this  argiunent. 
which,  taken  at  face  value,  would 
extend  the  reach  of  the  Federal  lands 
program  to  lands  in  which  there  is  no 
element  of  Federal  ownership. 

On  November  20.  1986  (51  FR  41952- 
62),  we  suspended  a  number  of 
regulations.  Among  other  things,  that 
Federal  Register  document,  which  is 
known  as  the  1986  suspension  notice, 
partially  suspended  the  VER  definition 
published  on  September  14.  1983.  In  the 
preamble  discussion  of  the  impact  of 
this  suspension  on  the  Federal  lands 
program,  we  announced  that  the 
Secretary  would  make  VER 
determinations  for  non-Federal  lands 
within  the  boundaries  of  the  areas  listed 
in  section  522(e)(1)  whenever  surface 
coal  mining  operations  on  those  lands 
would  affect  the  Federal  interest  (51  FR 
41955).  This  policy  is  known  as  the 
"affected  by  "  standard.  However,  the 
notice  did  not  suspend  or  modify  30 
CFR  740.4(a)(4)  or  any  other  rule  to 
reflect  this  policy.  (Section  740.4(a)(4) 
(1983)  provides  that  the  Secretary  is 
responsible  for  VER  determinations  for 
Federal  lands,  but  it  does  not  extend 
that  responsibility  to  non-Federal 
lands.) 


The  1986  suspension  notice  does  not 
explain  the  basis  or  origin  of  the 
"affected  by"  standard.  However,  it 
appears  to  arise  from  the  Government's 
oral  argument  in  PSMRL  11.  Round  III— 
VER,  as  quoted  in  the  decision  at  22 
Env't  Rep.  Cas.  (BNA)  1566  (1985).  This 
argument  apparently  derives  from  and 
expands  upon  language  in  the  cotut's 
earlier  decision  in  In  re  Permanent 
Surface  Mining  Regulation  U,  Round  I, 
No.  7»-11.44  (D.D.C.  July  6,  1984),  slip 
op.  at  11-15  (hereinafter  "PSMRL  II, 
Round  f).  In  that  decision,  the  court 
noted  that  the  definition  of  "siuface  coal 
mining  operations"  in  section  701(28)  of 
the  Act  includes  a  broad  "affected  by  " 
test  and  that  imder  section  S23(a)  of 
SMCRA  and  the  definition  of  "Federal 
lands  program"  in  section  701(5)  of  the 
Act,  all  siirface  coal  mining  and 
reclamation  operations  on  Federal  lands 
are  subject  to  the  Federal  lands  program. 

B.  What  Alternatives  Did  We  Consider? 
In  the  preamble  to  the  proposed  rule 
published  on  January  31,  1997  (see  62 
FR  4838—40),  we  requested  comment  on 
four  alternatives  with  respect  to 
responsibility  for  VER  determinations 
for  non-Federal  lands  within  the  areas 
protected  bv  section  522(e)(1): 

(1)  Reaffirming  the  1983  version  of  30 
CFR  740.4(a)(4).  which  would  mean  that 
we  would  be  responsible  for  making  all 
VER  determinations  for  Federal  lands  in 
section  S22(e)(l)  areas  and  that  the 
regulatory  authority  (which  may  he 
either  OSM  or  the  State)  would  be 
responsible  for  making  all 
determinations  for  non-Federal  lands. 

(2)  Reaffirming  the  1983  version  of  30 
CFR  740.4(a)(4)  and  revising  Part  761  to 
provide  that  the  regulatory  authority 
must  obtain  the  concurrence  of  the 
pertinent  land  management  agency 
before  finding  that  a  person  has  VER  for 
any  lands  within  the  boundaries  of  the 
areas  listed  in  30  CFR  761.11(a)  and 
section  S22(e)(l)  of  the  Act.  Under  this 
alternative,  if  the  proposed  operation 
would  be  located  on  land  within  the 
boundaries  of  an  area  listed  in  section 
522(e)(1),  the  agency  statutorily 
responsible  for  management  of  the 
protected  lands  would  have  to  concur 
with  the  regulatory  authority's  VER 
determination  before  the  determination 
could  lake  effect. 

(3)  Revising  30  CFR  740.4(a)(4)  and 
Part  761  to  codify  the  "affected  by" 
standard,  which  is  the  policy 
established  in  the  1986  suspension 
notice.  This  alternative  relies  upon  the 
theory  that  the  scope  of  the  Federal 
lands  program  is  not  necessarily  limited 
to  lands  included  in  the  definition  of 
Federal  lands  in  section  701(4)  of  the 
Act:  i.e..  lands  in  which  the  Federal 
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government  has  a  property  interest. 
Under  this  theory,  the  Federal  lands 
program  would  extend  to  include  non- 
Federal  lands  within  the  boundaries  of 
section  522(e)(1)  areas  if  surface  coal 
mining  operations  on  those  lands  could 
affect  the  Federal  interest  by  adversely 
impacting  the  values  for  which  the 
lands  were  designated  as  protected 


(4)  Revising  30  CFR  740.4(a)(4)  and 
Part  761  to  require  that  we  make  all  VER 
determinations  for  both  Federal  and 
non-Federal  lands  within  the 
boundaries  of  the  areas  listed  in  30  CFR 
761.11(a)  and  section  522(e)(1)  of  the 
Act.  This  alternative  relies  upon  the 
same  theory  as  the  "affected  by  " 
standard,  with  the  additional  argument 
that  because  Congress  or  the  President 
established  the  botmdarles  of  the  areas 
identified  in  section  522(e](l|,  all  lands 
within  those  boundaries  must  possess 
values  of  national  significance  or 
interest.  Therefore,  surface  coal  mining 
operations  on  any  lands  within  those 
boundaries  would  automatically  affect 
the  Federal  interest  in  some  way. 

C.  VWiicfi  Alternative  Are  We  Adopting? 

Commenters  divided  sharply  on 
which  alternative  we  should  adopt. 
After  evaluating  the  comments  and 
reviewing  the  Act.  we  have  decided  to 
adopt  the  first  alternative,  which  means 
that  we  are  not  making  any  substantive 
changes  to  30  CFR  740.4(a)(4).  (We  are 
making  a  few  editorial  changes  to  reflect 
plain  language  principles  and  update 
cross-references  to  other  rules.)  Under 
the  final  rule,  the  regulatory  authority 
has  the  responsibility  for  making  VER 
determinations  for  ail  non-Federal 
lands,  including  those  within  the  areas 
listed  in  section  522(e)(1)  of  the  Act. 

Many  commenters  supported  this 
alternative  as  the  only  one  thai  is  fully 
consistent  with  SMCRA's  provisions  for 
State  primacy  in  the  regulation  of 
surface  coal  mining  operations  on  non- 
Federal  lands.  We  agree.  Section  101(0 
of  the  Act  asserts  that  "the  primary 
governmental  responsibility  for 
developing,  authorizing,  issuing,  and 
enforcing  regtilations  for  surface  coal 
mining  and  reclamation  operations 
subject  to  the  Act  should  rest  with  the 
States."  In  relevant  part,  section  503(a) 
provides  that,  once  a  State  meets  certain 
conditions,  it  has  the  right  to  assume 
"exclusive  jurisdiction"  over  the 
regulation  of  siuface  coal  mining  and 
reclamation  operations  on  non-Federal 
lands  within  its  borders,  with  the 
exception  of  the  Federal  oversight  and 
enforcement  authority  reserved  imder 
section  521  of  the  Act.  Other  sections  of 
the  Act  grant  us  specific,  limited, 
additioiial  authority  in  States  with 


primacy,  such  as  the  right  to  conduct 
oversight  inspections  under  section  517. 
but  these  rights  and  authorities  do  not 
extend  to  making  VER  determinations 
on  non-Federal  lands  in  those  Stales. 

Commenters  who  supported  this 
alternative  opposed  the  second 
alternative  because  it  would  effectively 
grant  the  Federal  siuface  management 
agency  veto  authority  over  all  VER 
determinations  for  section  522(e)(1) 
areas.  They  argued  that  nothing  in 
SMCRA  supports  this  alternative  and 
that  Congress  would  have  included  a 
specific  concurrence  requirement  if  it 
believed  that  one  was  needed,  as  it  did 
with  respect  to  Slate  program  approval 
in  section  503(b),  compatibility  findings 
under  section  522(e)(2),  and  joint 
agency  approval  under  section  522(e)(3). 
One  commenter  noted  that  delays  in 
decision-making  as  a  result  of  the 
concurrence  requirement  could  increase 
the  Government's  exposure  to 
compensable  takings  claims.  On 
balance,  wo  find  that  these  argimients, 
while  not  necessarily  fatal,  mililale 
against  adoption  of  the  second 
alternative,  the  concurrence 
requirement. 

'These  commenters  also  opposed  the 
third  and  foiuth  alternatives  as 
inconsistent  with  section  503(a)  of 
SMCRA,  because  those  alternatives 
would  require  us  to  make  VER 
determinations  on  some  or  all  non- 
Federal  lands  within  section  522(e)(ll 
areas.  In  contrast,  section  503(a)  of  the 
Act  establishes  a  mechanism  by  which 
States  may  assume  "exclusive 
jurisdiction"  over  siuface  coal  mining 
and  reclamation  operations  on  non- 
Federal  lands  within  their  borders.  As 
discussed  at  length  in  this  portion  of  the 
preamble,  we  concur  with  this 
comment. 

Opponents  of  the  alternative  that  we 
are  adopting  argue  thai  reserving  VER 
determination  authority  for  all  lands 
listed  in  section  522(e)(1)  to  the 
.Secretary  would  ensure  national 
consistency  and  may  result  in  more 
favorable  consideration  of  arguments 
advanced  by  the  Federal  surface 
management  agency  with  jurisdiction 
over  the  protected  site.  However,  the 
commenters  offered  no  empirical 
evidence  to  support  this  theory.  Nor  do 
we  find  it  persuasive  in  view  of 
SMCRA's  emphasis  on  State  primacy. 
Some  commenters  argued  tnat  the' 
alternative  that  we  are  adopting  would 
provide  insufficient  protection  for  lands 
of  national  significance,  such  as  units  of 
the  National  Park  Ser\'ice.  In  support  of 
this  argument,  the  commenters  cite 
various  provisions  of  SMCRA's 
legislative  history  in  which  Congress 
expresses  dissatisfaction  with  the 


quality  of  State  regulation  prior  to  the 
enactment  of  SMOIA. 

We  also  find  these  argiunents 
unpersuasive  Subchapter  C  of  30  CFR 
Chapter  VII  provides  that  Slate 
regulatory  prt)grams  must  be  no  less 
stringent  than  the  Acl  and  no  less 
effective  than  the  Federal  regulations  in 
meeting  the  requirements  of  the  Act  We 
conduct  oversight  of  the 
implementation  of  State  regulatory 
programs  to  ensure  thai  each  State  is 
properly  administering  and  enforcing  its 
approved  program  The  final  rule 
requires  that  the  regulator.'  autharity 
use  the  Federal  definition  of  VER 
whenever  it  is  making  determinations 
for  non-Federal  lands  within  section 
522(e)(1)  areas,  so  both  we  and  the 
Slates  will  use  the  same  decision 
criteria  for  all  lands  within  these  areas. 
Hence,  there  should  be  no  significant 
difference  in  the  degree  of 
environmental  protection  regardless  of 
whether  we  or  the  Slates  make  the  VER 
determination. 

The  degree  to  which  Slates  failed  to 
control  the  environmental  impacts  of 
surface  coal  mining  operations  or 
engaged  in  lax  enforcement  practices 
before  the  approval  of  permanent  Slate 
regulalon,'  programs  under  section  503 
of  SMCRA  is  not  relevant  because, 
before  that  time.  States  did  not  have  to 
meet  Federal  standards.  In  addition, 
there  was  no  back-up  Federal 
enforceraeni  authority,  apart  from  the 
brief  dual  enforcement  arrangement  of 
the  initial  regulatory  program  under 
section  502  of  SMCRA.  Furthermore, 
States  and  local  communities  generally 
value  national  parks  and  the  other  areas 
protected  under  section  522(e)(1)  of  the 
Act.  We  have  no  reason  lo  anticipate 
that  States  will  be  less  than 
conscientious  in  administering  the  VER 
determination  provisions  of  their 
approved  programs. 

Opponents  of  the  alternative  that  we 
are  adopting  also  express  concern  thai 
allowing  Stale  regulator)'  authorities  lo 
make  VER  determinations  for  non- 
Federal  inholdings  within  section 
522(e)(1)  areas,  in  combination  with 
their  authority  under  former  30  CFR 
761.1Z(f)  (now  redesignated  as  30  CFR 
761.17(d))  lo  determine  whether  surface 
coal  mining  operations  would  adverselv 
affect  features  (including  publicly 
owned  parks)  protected  itnder  section 
522(e)(3).  would  leave  the  protection  of 
Federal  lands  in  the  hands  of  State 
agencies.  According  to  the  commenters. 
these  agencies  are  likely  the  least 
knowledgeable  of  the  proper 
management  of  those  lands  and  least 
able  to  determine  whether  mining 
would  cause  an  adverse  effect.  The 
commenters  argue  that  the  agencies  that 
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manage  the  Federal  lands  are  in  the  best 
position  to  determine  whether  surface 
coal  mining  operations  will  adversely 
aiTect  those  lands,  and  that  only  the 
Federal  surface  management  agency  has 
the  expertise  to  evaluate  whether 
surface  coal  mining  operations  will 
adversely  affect  the  values  for  which  the 
land  was  designated  as  a  protected  area. 
The  commenters  further  stale  that 
responsibility  for  VER  determinations 
for  private  inholdings  should  reside 
with  the  agency  that  Congress 
designated  to  manage  Federal  lands 
within  the  protected  area.  According  to 
the  commenters.  Congress  would  not 
have  extended  categorical  protection  to 
the  areas  in  section  S22(e)  only  to  leave 
the  protection  of  those  lands  in  the 
hands  of  State  regulatory  authorities. 

We  disagree  with  these  comments. 
First,  it  is  a  matter  of  settled  law  that  the 
regulatory  authority  has  the 
responsibility  for  determining  whether  a 
proposed  operation  would  adversely 
affect  a  publicly  owned  park  or  historic 
place  under  section  522(e)(3)  of  the  Act 
We  adopted  this  provision  as  part  of  30 
CFR  761.12(0,  now  redesignated  as  30 
CFR  761.17(d).  on  September  14.  1983. 
The  National  Park  Service  expressed  an 
interest  in  revisiting  that  version  of  30 
CFR  761.12(f)  and  the  section  522(e)(3) 
adverse  effect  determination  process. 
However,  this  rulemaking  is  not  the 
proper  vehicle  to  do  so  since  we  did  not 
propose  changes  to.  or  request  conunent 
on.  former  30  CFR  761.12(f). 

Second,  as  already  discussed,  we 
disagree  with  the  commenters' 
unsubstantiated  assertions  concerning 
the  capability  of  State  regulatory 
authorities  and  the  integrity  of  their 
decision-making  procedures.  Under 
section  503  of  SMCRA.  we  may  not 
approve  State  programs  imless  they 
demonstrate  possession  of  the  technical 
expertise  necessary  to  administer  all 
facets  of  the  regulatory  program. 
including  decisions  relating  to 
designation  of  lands  as  unsuitable  for 
surface  coal  mining  operations  under 
section  522  of  the  Act.  See  30  CFR  Parts 
731  and  732.  In  addition.  State 
regulatory  authorities  deal  with  surface 
coal  mining  operations  and  their 
impacts  on  a  daily  basis,  while  most 
agencies  with  management 
responsibility  for  the  features  protected 
by  section  522(e)  rarely  encounter  such 
operations.  Therefore,  we  believe  that 
State  regulatorv-  authorities  will  likely 
have  more  technical  expertise  and 
greater  familiarity  with  surface  coal 
mining  operations  and  their 
envirorunental  impacts  than  the  agency 
with  jurisdiction  over  the  protected 
feature. 


Furthermore,  the  envirorunental 
impacts  of  any  potential  surface  coal 
mining  operations  are  not  germane  to 
determining  whether  a  person  has  VER. 
Under  the  standards  in  the  definition  of 
VER  that  we  are  adopting  today,  this 
decision  is  a  strictly  legal  determination 
in  which  the  potential  impacts  of 
mining  play  no  role.  The  regulatory 
authority  must  address  the  impacts  of 
any  proposed  surface  coal  mining 
operations  as  part  of  the  permitting 
process  and  during  inspection  and 
enforcement  activities. 

Third,  the  commenters  err  in  stating 
that  Congress  could  not  have  intended 
State  regulatory  authorities  to  determine 
whether  a  person  has  VER  for  non- 
Federal  lands  within  section  522(e)(1) 
areas.  Section  503(a)  of  SMCRA  clearly 
provides  a  mechanism  for  a  State  to 
assume  exclusive  jurisdiction  for  the 
regulation  of  surface  coal  mining 
operations  on  non-Federal  lands  within 
its  borders.  Congress  did  not  exclude 
either  VER  determinations  for  section 
522(e)(1)  areas  or  adverse  effect 
determinations  under  section  522(e)(3) 
from  the  reach  of  section  503(a). 

For  the  reasons  discussed  at  length 
above,  we  reject  the  argument  advanced 
by  one  commenter  that  section  102(a)  of 
the  Act  obligates  us  to  reserve  the 
authority  to  make  VER  determinations 
for  non-Federal  inholdings  within 
section  522(e)(1)  areas.  Section  102(a) 
provides  that  one  of  the  purposes  of  the 
Act  is  "to  protect  society  and  the 
environment  from  the  adverse  effects  of 
surface  coal  mining  operations."  The 
commenter  asserts  that  we  must  have 
authority  over  all  lands  within  the 
boundaries  of  section  522(e)(1)  areas  to 
effectuate  this  purpose,  since  OSM 
authority  is  the  only  practical  remedy 
for  a  wide  range  of  violations  of  the  Act. 
The  commenter  claims  that  reservation 
of  this  authority  to  the  Secretary  is 
consistent  with  the  Supreme  Court's 
description  of  SMCRA's  regulatory 
.structure  as  one  of  cooperative 
federalism: 

The  most  thai  can  tie  said  is  that  the 
Surface  Mining  Act  establishes  a  program  of 
cooperative  Federalism  that  allows  tho  States, 
within  limits  established  by  federal 
minimum  standards,  to  enact  and  administer 
their  own  regulatory  programs,  structured  to 
meet  their  own  particular  needs. 

Model  V.  VSMRA.  452  U.S.  at  289 
(1981). 

We  strongly  disagree  with  these 
conunenls.  For  the  reasons  discussed 
above,  we  believe  that  States  are  fully 
capable  of  implementing  the  Act. 
Commenters  provided  no  evidence  to 
support  their  inference  that  States  either 
cannot  or  will  not  protect  section 


522(e)(1]  areas  to  the  extent  required 
under  SMCRA.  The  alternative  that  we 
have  selected  is  fully  consistent  with 
both  section  102(a)  of  SMCRA  and  the 
Supreme  Court's  description  of  the  Act 
in  Model  v.  VSMRA,  supra,  as 
establishing  a  program  of  cooperative 
federalism  in  which  the  States  enact  and 
administer  their  own  regulatory 
programs  within  limits  established  by 
federal  minimum  standards.  Id.  at  289. 
And  the  commenters  fail  to  take  notice 
of  section  102(g)  of  the  Act,  which 
clearly  indicates  that  Congress 
envisioned  that  States  would  develop 
and  implement  "a  program  to  achieve 
the  purposes  of  the  Act. "  (including  the 
purpose  in  section  102(a));  section 
101(f).  in  which  Congress  declares  that 
"the  primary  govenunental 
responsibility"  for  the  regulation  of 
suiilace  coal  mining  operations  "should 
rest  with  the  Slates:"  and  section  503(a). 
in  which  Congress  provides  that  States 
may  assimie  "exclusive  jurisdiction" 
over  the  regulation  of  surface  coal 
mining  operations  on  non-Federal 
lands. 

To  ensiu^  that  the  interests  of  the 
Federal  surface  management  agency  and 
other  surface  owners  are  taken  into 
consideration,  we  have  added  a 
provision  to  30  CFR  761.16(h)(1)  to 
require  that  each  person  seeking  a  VER 
determination  first  notify  and  request 
comments  from  the  surface  owner.  Any 
comments  received  must  be  submitted 
as  part  of  the  request  for  a  VER 
determination.  In  addition,  under  30 
CFR  761.16(d)(2),  the  agency 
responsible  for  making  the  VER 
determination  must  independently 
notify  and  provide  opportunity  to 
conunent  to  both  the  surface  owner  and, 
when  applicable,  any  agency  with 
primary  jurisdiction  over  the  values  or 
features  that  caused  the  land  to  come 
under  the  protection  of  30  CFR  761.11. 
Under  30  CFR  761.16(e)(1).  when 
making  a  decision  on  the  request  for  a 
VER  determination,  the  agency  must 
consider  all  comments  received. 

We  also  di.sagree  with  the 
commenters'  argument  that  the  National 
Park  Service  Organic  Act,  16  U.S.C.  1, 
prevents  adoption  of  the  alternative  that 
we  selected.  The  conmienters  represent 
this  act  as  requiring  the  Secretary  to 
"promote  and  regulate  "  units  of  the 
National  Park  System  "to  conserve  the 
scenery  and  the  nature  and  historic 
objects  and  the  wild  life  therein  and 
*   *   '  leave  them  unimpaired  for  the 
enjoyment  of  future  generations." 
However,  16  U.S.C.  1  assigns  this 
responsibility  to  "the  service  thus 
established, "  not  the  Secretary.  Thus,  by 
its  own  terms,  this  provision  of  the 
Organic  Act  applies  only  to  the  National 
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Park  Service.  It  does  not  extend  to  other 
programs  and  other  bureaus  within  the 
Department.  We  believe  that  if  Congress 
had  intended  the  National  Park  Ser\'ice 
to  have  concurrent  decision-making 
authority  for  VER  determinations  for 
non-Federal  lands  within  units  of  the 
National  Park  System,  it  would  have 
amended  either  the  Organic  Act  or 
SMCRA  to  provide  the  Service  with  this 
authority.  We  acknowledge  that,  as  the 
commenters  note,  the  courts  have  held 
that  the  Organic  Act  and  related  statutes 
provide  the  Park  Service  with  broad 
rulemaking  authority,  Wilkenson  v. 
Dept.  of  Interior,  634  F.  Supp.  1265. 
1278-79  (D.  Colo.  1986)  However,  we 
do  not  agree  with  the  commenters' 
argument  that  the  reach  of  the  Organic 
Act  extends  beyond  the  Park  Service  or 
that  it  governs  rulemakings  that 
interpret  and  implement  other  statutes 
for  other  bureaus  within  the 
Department. 

We  find  nothing  in  the  Organic  Act 
that  would  allow  us  to  override  the  VER 
exception  provided  in  section  522(e)  of 
SMCRA  or  the  Stale  primacy  provisions 
of  section  S03(a)  of  the  Act.  which  allow 
States  to  assume  exclusive  jurisdiction 
for  the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  lands  within  their  borders. 
Paragraphs  (e)(1)  and  (e)(3)  of  section 
522  of  SMCRA  provide  special 
protection  for  units  of  the  National  Park 
System,  but  there  is  no  indication  that 
Congress  intended  to  grant  either  the 
Federal  land  management  agency  or  us 
exclusive  or  concurrent  authority  for 
VER  determinations  for  non-Federal 
inholdings  within  those  imits. 
Whenever  Congress  intended  other 
Federal  agencies  to  have  a  concurring 
role  in  decisions  made  under  SMCRA, 
it  specifically  provided  for  this  role  in 
the  Act.  See,  for  example,  section 
501(a),  which  requires  the  concurrence 
of  the  Environmental  Protection  Agency 
with  respect  to  certain  rulemaking 
activities,  and  section  515(f).  which 
requires  the  concurrence  of  the  U.S. 
Army  Corps  of  Engineers  with  respect  to 
regulations  governing  coal  mine  waste 
impoundments.  Furthermore,  if 
Congress  had  intended  to  subordinate 
SMCRA  to  the  provisions  of  the  Organic 
Act,  it  would  have  included  that  statute 
in  section  702(a)  of  SMCRA,  which  lists 
the  Federal  laws  to  which  SMCRA  is 
subordinate.  And,  as  previously 
discussed,  we  find  no  basis  for  the 
assumption  that  States  will  be  lax  in 
protecting  units  of  the  National  Park 
System. 

Several  commenters  argue  that  the 
Property  Clau.se  of  the  U.S.  Constitution 
provides  us  with  the  authority  to  reserve 
VER  determination  responsibilities  on 


non-Federal  lands  within  section 
522(e)(1)  areas  to  the  Secretarj'.  The 
Property  Clause  (article  IV.  section  3. 
clause  2)  provides  that  "Congress  shall 
have  the  Power  to  dispose  of  and  make 
all  needful  Rules  and  Regulations 
respecting  the  Territory  or  other 
property  belonging  to  the  United 
States."  We  agree  with  the  commenters 
that  there  is  extensive  case  law 
supporting  an  expansive  interpretation 
of  the  Property  Clause  as  it  relates  to  the 
abiUty  of  the  Federal  government  to 
regulate  activities  on  Federal  lands. 
However.  SMCRA  is  not  a  public  lands 
statute  and  OSM  is  not  a  Federal  land 
management  agency  Therefore,  we  find 
no  basis  for  reliance  upon  the  Property 
Clause  as  authority  for  rulemaking 
under  SMCRA.  As  previously  discussed, 
in  Model  v.  VSMRA,  452  US',  at  275- 
283  (1981).  and  Model  v.  Indiana,  452 
U.S.  at  321-329  (1981).  the  Supreme 
Court  upheld  Congress'  authority  to 
enact  SMCRA  under  the  Commerce 
Clause. 

Furthermore,  our  authority  to  regulate 
non-Federal  lands  under  section 
522(e)(1)  is  not  at  issue  in  this 
rulemaking.  That  authority  is  a  matter  of 
settled  law  under  the  two  1981  Model 
cases  cited  in  the  preceding  paragraph. 
The  issue  is  whether,  under  SMCRA, 
that  authority,  including  the 
responsibility  for  VER  determinations 
on  non-Federal  lands,  is  properly 
delegated  to  States  with  primacy. 
Therefore,  the  commenters'  arguments 
concerning  the  meaning  of  the  Property 
Clause  are  not  helpful  or  relevant  to  this 
rulemaking. 

For  the  reasons  discussed  above,  we 
believe  that  the  allemaUve  that  we  have 
adopted  in  the  final  rule  is  the 
alternative  that  is  most  consistent  with 
SMCRA's  emphasis  on  State  primacy  for 
the  regulation  of  surface  coal  mining 
operations  on  non-Federal  lands.  See 
sections  101(f).  102(g).  and  503(a))  of  the 
Act.  As  previously  discussed,  we 
believe  that  this  alternative  will  provide 
an  appropriate  level  of  protection  to 
these  lands  since,  under  30  CJT? 
732.15(a)  and  730.5,  Stale  regulator)' 
programs  must  be  no  less  effective  than 
the  Federal  regulations  in.meeting  the 
requirements  of  SMCRA.  And,  as 
discussed  above  and  in  Part  XI  of  this 
preamble,  we  believe  that  the  final  rule 
provides  for  consistency  in  V'ER 
determinations  for  these  lands  by 
requiring  use  of  the  Federal  definition  of 
VBB  in  all  cases. 

One  conmienter  argued  that  section 
102(m)  of  SMCRA  obligates  us  to  adopt 
an  alternative  that  reserves  to  the 
Secretary  the  right  to  make  VER 
determinations  on  non-Federal 
inholdings  within  section  522(e)(1) 


areas.  The  paragraph  that  the 
commenter  cites  provides  thai  one  of 
the  purposes  of  the  Act  is  to  "wherever 
necessar>',  exercise  the  full  reach  of 
Federal  constitutional  powers  to  insiue 
the  protection  of  the  public  interest 
through  effective  control  of  siu^ace  coal 
mining  operations."  The  commenter 
noted  that  under  United  Statet  v. 
Vogler.  859  F.2d  838,  641  (9th  Cir. 
1988).  cert,  denied.  488  U.S.  1006 
(1989),  lho.se  constitutional  powers 
include  the  power  to  protect  public 
lands  from  "trespass  and  injury."  As 
discussed  above,  we  believe  that  States 
are  fully  capable  of  protecting  the  public 
interest  to  the  extent  required  by 
SMCRA.  And  we  believe  that  the 
alternative  that  we  have  adopted  in  the 
final  rule  is  the  alternative  that  is  most 
consistent  with  SMCRA's  emphasis  on 
State  primacy  for  the  regulation  of 
surface  coal  mining  operations  on  non- 
Federal  lands.  See  sections  101(0. 
102(g),  and  503(a))  of  the  Act.  Therefore, 
we  do  not  agree  that  .section  102(m)  of 
SMCRA  requires  adoption  of  the 
allemative  favored  by  the  commenter. 

One  commenter  argued  that  the 
decisions  in  PSMRL II,  Round  I.  No.  79- 
1144  (U.D.C.  July  6.  1984).  slip  op.  al 
11-15.  and  PSMRL  II.  Round  lU—VER. 
22  Envt  Rep  Cas.  (BNA)  al  1566  (1985), 
compel  adoption  of  an  "affected  by  " 
standard.  We  disagree 

PSMRL  II,  Round  I.  supra,  has  no 
applicability  here  because  the  issue  that 
was  before  the  court  concerned  Federal 
lands.  In  deciding  that  case,  the  court 
stiTickdown  30  CFR  740.11(a)(3)  (1983) 
only  to  the  extent  that  thai  rule  did  not 
apply  to  the  Federal  lands  program  to 
all  Federal  lands.  Specifically,  the  coun 
held  thai,  with  respect  to  the 
jurisdiction  of  the  Federal  lands 
program,  the  Secretary  is  "powerless  to 
limit"  the  statulor>'  definition  of 
"surface  coal  nuning  operations"  in 
section  701(28)  and  that,  "if  surface 
mining  activities  take  place  on  Federal 
lands,  the  Secretary  is  powerless  to 
exclude  them  from  the  Federal  lands 
program."  PSMRL  II,  Round  I.  supra,  at 
14-15.  The  court  rejected  the  Secretari'S 
argument,  as  slated  in  the  preamble  to 
the  1983  rulemaking,  that, 

because  of  the  inli*raction  of  the  State 
primary-  pronslon.  swiinn  503  of  the  Act 
with  section  523  of  the  Act.  the  Federal  lands 
program  can  be  interpreted  lo  exclude  Stale 
or  privately -owned  surface  overlying 
Federally-owned  coal  whore  tho  operation 
will  not  involve  mining  the  Federally-ouTied 
coal  and  where  Ihere  will  be  no  disturbance 
of  the  Federally-owned  estate. 

48  FR  6921,  February  16.  1983. 

Nothing  in  the  court's  decision  would 
compel  extension  of  the  Federal  lands 
program  to  lands  in  which  there  is  no 
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Federal  property  interest,  i.e.,  lands  in 
which  both  the  surface  and  mineral 
estates  are  entirely  in  non-Federal 
ownership.  There  is  no  indication  that 
the  court  contemplated  using  the 
■'affected  by"  test  in  section  701(28)  to 
extend  the  Federal  lands  program  to 
lands  in  which  there  is  no  Federal 
property  interest.  The  court  noted  that 
"(wlhen  Congress  discussed  state 
administration  of  the  Act.  it  virtually 
aJway.s  referred  to  non-federal  lands." 
PSSmL  n.  Round  I,  supra,  at  14. 
Furthermore,  when  we  repromtUgated 
30  CFR  740.11(a)  in  1990  to  address  the 
judicial  remand  of  the  1983  version  of 
this  rule  in  PSMM.  II,  Round  I.  supra, 
we  rejected  a  commenter's  argument 
that  the  court  had  explicitly  endorsed 
an  "affected  by"  test  to  determine  the 
jurisdiction  of  the  Federal  lands 
program.  In  declining  to  adopt  an 
"affected  by"  standard,  we  stated  that: 

.An  "affected  by"  test  wouJd  be  very 
difficult  to  administer.  A  detenniilstion  that 
tlie  Federal  interest  would  or  would  not  be 
affected  would  have  to  b«  made  on  a  case- 
by-case  basis,  and  could  be  subject  to 
different  interpretations. 

55  FR  94001.  March  13. 1990. 

In  PSMRL  U,  Round  lU-VER,  22  Envt 
Rep.  Cas.  (BNA)  at  1566  (1985).  the 
other  decision  cited  by  the  commenters 
as  supporting  adoption  of  an  "affected 
by"  standard,  the  court  did  not  review 
the  merits  of  the  "affected  by"  standard 
suggested  in  oral  argument  by 
Government  counsel.  Hence,  the  court's 
mention  of  the  Govenmient's 
representation  at  oral  argument 
concerning  the  applicability  of  an 
"affected  by"  standard  is  purely  dictum. 
Ftirthennore,  the  "affected  by"  standard 
outlined  in  the  Government's  oral 
arguments  as  quoted  in  the  court's 
decision  refers  to  section  701(28)(B)  of 
the  Act,  which  specifies  that  "all  lands 
affected  by  the  construction  of  new 
roads  or  the  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
and  for  haulage  "  are  included  within 
the  definition  of  surface  coal  mining 
operations  Nothing  in  this  definition 
differentiates  between  Federal  and  non- 
Federal  lands  or  addresses  which 
agency  is  responsible  for  regulating 
surface  coal  mining  operations  on  those 
lands.  Nor  does  it  suggest  use  of  an 

"affected  by  "  standard  to  extend  the 
scope  of  the  Federal  lands  program  to 
include  non-Federal  lands  within 
section  522(e)(1)  areas. 

Therefore,  we  find  no  merit  to  the 
commenters"  arguments  in  favor  of  an 

"affected  by"  standard.  In  addition,  we 
do  not  believe  that  this  standard  is 
consistent  with  section  503(a)  of 
SMCRA,  which  provides  for  exclusive 


State  jurisdiction  over  the  regulation  of 
surface  coal  mining  operations  on  non- 
Federal  lands. 

Under  the  final  nJes  adopted  today, 
we  retain  exclusive  authority  for  making 
VER  determinations  for  Federal  lands 
within  the  boundaries  of  the  areas  listed 
in  30  CFR  761. iKa)  and  for  Federal 
lands  within  any  national  forest  [the 
lands  listed  in  30  CFR  7Bl.ll(b)l.  The 
regulatory  authority  has  sole 
responsibility  for  VER  determinations 
for  all  non-Federal  lands,  regardless  of 
whether  we  or  the  State  are  the 
regulatory  authority.  If  a  State  has  a 
regtilatory  program  approved  under 
section  503  of  SMCRA,  hut  does  not 
have  a  Federal  lands  cooperative 
agreement  pursuant  to  30  CFR  Part  745, 
we  are  responsible  for  making  VER 
determinations  tmder  the  State  program 
counterparts  to  30  CFR  761.11(c) 
through  (g)  for  Federal  lands.  In  States 
with  a  Federal  lands  cooperative 
agreement,  the  State  regtjatory 
authority  is  responsible  for  making  VER 
determinations  imder  the  State  program 
counterparts  to  30  CFR  761.11(c) 
through  (g)  for  Federal  lands  not  listed 
in  30  CFR  761.11(a)  or  (b).  unless  the 
cooperative  agreement  specifies 
otherwise. 

One  commenter  opposed  any  rule  that 
would  require  that  we  make  VER 
determinations  for  Federal  lands  on 
which  the  State  is  otherwise  the 
regulatory  authority  under  a  cooperative 
agreement  approved  under  30  CFR  Part 
745  and  section  523(c)  of  the  Act  In  the 
commenters  view,  section  523(c)  grants 
States  with  cooperative  agreements 
exclusive  authority  to  regulate  surface 
coal  mining  and  reclamation  operations 
on  Federal  lands,  except  as  specifically 
provided  to  the  contrary  in  the  Act.  We 
disagree  with  the  commenter's 
interpretation  of  the  Act.  While  section 
523(c)  specifies  certain  functions  that 
the  Secretary  may  not  delegate  to  a 
State,  we  find  nothing  in  this  section 
that  expressly  requires  delegation  of  all 
other,  imlisted  hmctions.  This 
interpretation  forms  the  basis  for  the 
regulations  governing  cooperative 
agreements  in  30  CFR  part  745. 

XI.  Sections  740.11  and  761.14(a|: 
Which  VER  Definition  (State  or 
Federal)  Applies  to  Lands  Listed  in 
Section  522(e)(l|  and  |e)(2)  of  the  Act? 
As  proposed,  the  final  rule  modifies 
30  CFR  740.11  by  revising  paragraph  (a) 
and  adding  paragraph  (g)  to  specify  that 
the  Federal  definition  of  VER  will  apply 
to  all  VER  determinations  for  the  lands 
listed  in  30  CFR  761.11  (a)  and  (b). 
regardless  of  whether  we  or  the  State  are 
responsible  for  making  the 
determination.  Application  of  the 


Federal  definition  will  ensure  that 
requests  for  VER  determinations 
involving  lands  of  national  interest  and 
importance,  as  listed  in  30  CFR  761.11 
(a)  and  (b)  and  section  522(e)(1)  and  (2) 
of  the  Act,  are  evaluated  on  the  basis  of 
the  same  criteria. 

The  final  rules  differ  from  the  1990 
version  of  30  CFR  740.11(a).  which 
required  use  of  the  State  program 
definition  in  place  of  the  Federal 
definition.  However,  the  new  rules 
differ  from  the  1990  rules  only  with 
respect  to  the  lands  listed  in  30  CFR 
761.11  (a)  and  (b).  We  will  continue  to 
use  the  approved  State  program 
definition  when  making  VER 
determinations  for  Federal  lands  under 
the  State  program  counterparts  to  30 
CFR  761.11  (c)  through  (g).  Similarly,  in 
States  that  assume  responsibility  for 
VER  determinations  under  a  Federal 
lands  cooperative  agreement,  the  State 
regulatory  authority  will  continue  to  use 
the  State  program  ilefinition  when 
making  VER  determinations  under  the 
State  program  counterparts  to  30  CFR 
761.11  (c)  through  (g)  for  Federal  lands 
not  listed  in  30  CFR  761.11  (a)  or  (b). 

We  received  few  comments  on  this 
issue,  but  those  persons  who  did 
comment  generally  supported  the 
approach  adopted  in  the  final  rule.  One 
commenter  opposed  the  change,  arguing 
that  all  existing  State  program  VER 
definitions  are  illegal  or  improper  and 
that  we  must  require  that  States  amend 
their  programs  to  adopt  an  ownership 
and  authority  standard.  As  previously 
discussed,  we  do  not  agree  that  the  Act 
mandates  adoption  of  an  ownership  and 
authority  standard  for  VER  under 
section  522(e). 

In  addition,  we  disagree  with  the 
commenter's  assertion  that,  because  the 
court  remanded  the  1979  and  1983 
Federal  definitions  of  VER,  State  VER 
definitions  based  on  those  Federal 
definitions  are  illegal  or  improper.  We 
are  not  aware  of  any  ruling  of  this 
nature  that  is  still  in  effect.  The 
commenter  may  be  referring  to  the 
initial  Belville  decision  in  Ohio,  but.  in 
September  1992.  the  court  modified  its 
order  by  vacating  the  portion  of  its 
ruling  concerning  the  validity  of  State 
program  definitions  of  VER  in  States 
other  than  Ohio. 

XII.  What  Other  Changes  Are  We 
Making  in  the  Federal  Lands  Program 
Regulations  in  30  CFR  ParU  740  and 

745? 

We  have  revised  30  CFR  740.4(8)(5) 
and  30  CFR  745  13(p)  to  incorporate 
references  to  the  provisions  of  30  CFR 
part  761  that  correspond  to  section 
522(e)  of  SMCRA.  In  addition,  to 
conform  with  the  language  of  section 
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522(e)  of  the  Act,  which  refers  only  to 
stirface  coal  mining  operations,  we  are 
replacing  the  term  "surface  coal  mining 
and  reclamation  operations"  in  30  CFR 
740.4(a)(4)  and  745.1 3(o)  with  "surface 
coal  mining  operations."  This  change  is 
consistent  with  the  policy  established  in 
the  preamble  to  a  final  rule  published 
on  April  5.  1989  (54  FR  13814).  In  that 
preamble,  we  specify  that  SMCRA  does 
not  require  a  permit  or  other  regulatory 
authority  approval  as  a  prerequisite  for 
conducting  reclamation  work  alone.  In 
other  words,  this  change  in  the 
terminology  of  the  final  rule  clarifies 
that  the  prohibitions  and  restrictions  of 
30CFR761.il  and  section  S22(e)  do  not 
apply  to  reclamation  activities  such  as 
the  restoration  of  abandoned  mine  lands 
and  bond  forfeiture  sites. 

Some  commenters  objected  to  this 
clarification,  slating  that  reclamation 
work  performed  on  abandoned  mine 
lands  or  bond  forfeiture  sites  must  be 
done  in  accordance  with  plans 
approved  by  the  abandoned  mine  land 
reclamation  agency  or  the  regulatory 
authority.  We  agree  that  reclamation 
work  performed  tinder  a  contract 
executed  by  the  abandoned  mine  land 
reclamation  agency  tmder  Title  fV  of  the 
Act  must  adhere  to  contract  plans  and 
specifications.  Similarly,  we  agree  that 
any  bond  forfeiture  reclamation  activity 
conducted  under  30  CFR  800.50  or  its 
State  counterpart  must  adhere  to  plans 
approved  by  the  regizlatorv  authority. 
However,  neither  the  reclamation  of 
abandoned  mine  lands  nor  the 
reclamation  of  bond  forfeit\ire  sites  is  a 
surface  coal  mining  operation  as  30  CFR 
700.5  and  section  701(28)  of  the  Act 
define  that  term.  Therefore,  as  discussed 
at  54  FR  13814-18  (April  5. 1989).  there 
is  no  requirement  for  a  permit  for  these 
reclamation  activities.  For  similar 
reasons,  there  is  no  requirement  that 
these  reclamation  activities  comply  with 
30  CFR  Part  761  or  section  522(e)  of  the 
Act,  which  apply  only  to  surface  coal 
mining  operations.  Also,  third  parties 
that  rely  upon  funds  other  than  Title  fV 
grants  or  bond  forfeiture  proceeds  may 
perform  reclamation  work  without  any 
approval  or  involvement  by  the 
regulatory  authority  or  the  abandoned 
mine  land  reclamation  agency. 
Reclamation  activities  of  this  nature  are 
beyond  the  scope  of  SMCRA. 

The  commenters  also  sought 
clarification  that  this  change  would  not 
exempt  reclamation  work  on  illegally 
mined  sites  from  the  supervision  and 
approval  of  the  regulatory  authority.  We 
agree  that  the  regulatory  authority  must 
monitor  reclamation  work  performed  by 
or  for  the  illegal  miner  in  response  to  an 
enforcement  action.  Nothing  in  this  rule 
alters  that  responsibility.  However,  for 


the  reasons  discussed  in  the  preceding 
paragraph,  other  parties  may  reclaim  the 
site  without  the  approval  or 
involvement  of  the  regulator^'  authority. 

xm.  Why  Are  We  Removing  the 
Definition  of  "Surface  Coal  Mining 
Operations  Which  Exist  on  the  Dale  of 
Enactment"  From  30  CFR  761.5? 

For  the  reasons  discussed  in  Part  XVI 
of  this  preamble,  we  are  revising  30  CFR 
761.12  to  clarify  that  the  statutory 
exception  for  existing  operations  in 
section  522(e)  of  the  Act  applies  to  all 
surface  coal  mining  operations  in 
existence  before  the  land  comes  tmder 
the  protection  of  section  522(e)  and  30 
CFR  761.11.  Under  the  previous  rule, 
this  exception  appUed  only  to 
operations  in  existence  on  the  date  of 
enactment  of  SMCRA.  As  a  result  of  this 
change,  the  term  "stirface  coal  miiung 
operations  which  exist  on  the  date  of 
enactment"  no  longer  appears  in  the 
final  nile  or  elsewhere  in  part  761. 
Therefore,  we  are  revising  30  CFR  761.5 
to  delete  the  definition  of  this  now- 
obsolete  term. 

One  commenter  opposed  the  deletion 
as  contrary  to  the  express  language  of 
the  Act.  based  on  the  mistaken 
impression  that  we  were  eliminating  the 
exception  for  existing  operations  in 
section  S22(e)  and  merging  it  with  the 
definition  of  VER.  In  rrality.  the  final 
nde  maintains  separate  exceptions  for 
both  VER  and  existing  operations,  as 
does  the  Act.  Any  operation  that  would 
qualify  for  the  exception  for  existing 
operations  tmder  the  Act  or  the  previous 
rules  would  continue  to  qualify  for  this 
exception  under  the  revised  rules. 

XIV.  Why  Are  We  Adding  Definitions  of 
"We"  and  "You"  and  Their 
Grammatical  Forms  to  30  CFR  761.S? 

We  are  adding  definitions  of  "we" 
and  "you"'  and  their  grammatical  forms 
because  we  have  revised  the  other 
sections  of  part  761  to  reflect  plain 
language  principles,  one  of  which 
requires  the  use  of  "we"  and  "you" 
whenever  practicable.  "We,"  "us,"'  and 
"our  "  refer  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
"You  "  and  "your"  refer  to  a  person  who 
claims  or  seeks  to  obtain  an  exception 
or  waiver  authorized  by  30  CFR  761.11 
and  section  522(e)  of  the  Act.  In  all 
other  cases,  we  specifically  identify  the 
person  or  agency  to  whom  we  are 
referring. 

XV.  How  Have  We  Revised  30  CFR 
761.11.  Which  Is  the  Regulatory 
Counterpart  to  the  Prohibitions  and 
Limitations  of  Section  S22le)  of  the  Act? 

We  have  reorganized  and  revised  this 
section  to  incorporate  plain  language 


principles,  improve  clarity,  maintain 
consistency  with  revisions  to  other 
sections  of  30  CFR  Part  761.  and  add 
informational  cross-references  to  30  CFR 
761.12  through  761.17  as  appropriate 
The  provisions  concerning  the 
exception  for  existing  operations,  which 
originally  appeared  in  the  introductory 
language  of  this  part  and  which  we 
proposed  to  revise  and  recodify  as  30 
CFR  761.11(b).  now  appear  in  re\'ised 
form  in  30  CFR  761.12.  (See  part  XVI  of 
this  preamble.)  Except  for  the  removal 
of  former  paragraph  (h)  (see  the 
discussion  in  part  XVH  of  this 
preamble),  there  are  no  other 
substantive  changes  from  the  1983 
version  of  this  section. 

XVI.  Section  761,12:  Which  Operations 
Qualify  for  the  Exception  for  Existing 
Operations? 

The  exception  for  existing  operations 
formerly  appeared  in  the  introductori" 
language  of  30  CTR  761.11.  The  1997 
proposed  rule  would  have  revised  and 
recodified  the  exception  as  30  CFR 
761.11(b)  To  better  adhere  to  plain 
language  principles,  the  final  rule 
recodifies  this  exception  as  a  separate 
section,  30  CFR  761.12.  and  clearly 
distinguishes  between  initial  program 
operations  and  permanent  program 
operations.  The  exception  for  existing 
operations  subject  to  the  permanent 
regulatory  program  appears  as 
paragraph  (a)  of  that  section,  while  the 
exception  for  existing  operations  subject 
to  the  initial  regulatory  program  appears 
in  paragraph  (b)  of  that  section. 

Paragraph  (a)  of  the  final  rule 
provides  that  the  prohibitions  of  30  CFR 
761.11  do  not  apply  to  surface  coal 
mining  operations  for  which  a  valid 
permanent  regulatory  program  permit 
exists  when  the  land  comes  tmder  the 
protection  of  30  CFR  761  1 1  or  section 
522(e)  of  the  Act.  The  rule  further 
clarifies  that  this  exception  applies  only 
to  lands  within  the  permit  area  as  it 
exists  when  the  land  comes  under  the 
protection  of  30  CFR  761 . 1 1 . 

To  address  situations  in  existence 
before  completion  of  the  transition 
between  the  initial  and  permanent 
regulatory  programs,  paragraph  (b)  of 
the  final  rule  further  specifies  that,  with 
rasped  to  operations  subject  to 
subchapter  B  of  30  CFR  chapter  VII,  the 
exception  applies  to  all  lands  upon 
which  validly  authorized  surface  coal 
mining  operations  exist  when  the  land 
comes  under  the  protection  of  section 
522(e)  of  the  Act  or  30  CFR  761 . 1 1 .  This 
provision  has  no  prospective 
applicability  apart  from  one  remaining 
active  initial  program  mine  on  Indian 
lands. 
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As  proposed,  the  exception  for 
existing  operations  in  the  final  rule 
incorporates  paragraph  (d)(1)  of  the 
1983  definition  of  VER.  This  paragraph 
provided  that  validly  authorized  surface 
coal  mining  operations  in  existence  on 
the  date  that  land  comes  under  the 
protection  of  section  522(e)  after  August 
3.  1977.  automatically  have  VER.  For 
this  reason  and  the  reasons  discussed 
below  and  in  part  VII.F.  of  this 
preamble,  we  believe  that  this  former 
VER  standard  more  properly  resides 
with  the  exception  for  existing 
operations. 

As  stated  in  the  preamble  to  the 
proposed  rule,  illegal  ("wildcat") 
operations  and  operations  for  which  the 
permit  has  expired  or  been  revoked  do 
not  qualify  as  existing  operations  under 
30  CFR  761.12(b).  Because  no  valid 
permit  exists  in  those  situations,  there 
are  no  validly  authorized  surface  coal 
mining  operations.  Similarly,  the 
exception  does  not  apply  to  sites  for 
which  the  regulatory  authority  has 
terminated  jurisdiction  under  30  CFR 
700.11(d)(1)  or  its  State  program 
counterpart. 

On-site  activity  or  physical 
disturbance  of  the  protected  land  is  not 
a  prerequisite  for  the  exception.  This 
interpretation  is  consistent  with  the 
underlying  language  in  section  522(e), 
which  excludes  surface  coal  mining 
operations  "which  exist  on  the  date  of 
enactment  of  this  Act '  from  the 
prohibitions  of  that  section.  Nothing  in 
the  Act  or  the  term  "exist"  requires  on- 
site  activity  or  physical  disturbance  as 
opposed  to  legal  existence.  Therefore, 
the  final  rule  recognizes  any  validly 
authorized  operation  as  eligible  for  the 
exception  for  existing  operations 
regardless  of  whether  the  permittee  has 
actually  begun  to  conduct  surface  coal 
mining  operations  on  the  site. 

The  exception  for  existing  operations 
does  not  extend  to  abandoned  or 
reclaimed  operations.  As  discussed  in 
part  VI1.C.2.  of  this  preamble,  in 
enacting  section  522(e).  Congress 
intended  to  prohibit  new  surface  coal 
mining  operations  on  the  lands  listed  in 
that  section,  with  certain  exceptions. 
We  believe  that  both  that  intent  and  the 
express  language  of  section  522(e) 
extends  to  the  prohibition  of  new 
operations  on  lands  upon  which  surface 
coal  mining  operations  permanently 
ceased  before  the  lands  came  under  the 
protection  of  section  522(e).  Any  person 
seeking  to  reactivate  an  abandoned  mine 
or  facility  or  to  remine  an  abandoned  or 
reclaimed  site  must  comply  with  the 
prohibitions  and  limitations  of  section 
522(e)  and  30  CFR  761.11  as  a 
prerequisite  for  obtaining  a  permanent 
program  permit.  Allowing  abandoned  or 


reclaimed  operations  to  qualify  for  the 
exception  for  existing  operations  would 
be  inconsistent  with  both  the  purpose  of 
section  522(e)  and  the  accepted  meaning 
of  "existing." 

The  proposed  rule  would  have 
limited  the  scope  of  the  exception  for 
existing  operations  to  lands  for  which 
the  permittee  or  operator  had  the  right 
under  State  property  law.  as 
demonstrated  in  accordance  with  30 
CFR  778.15.  to  enter  and  conduct 
surface  coal  mining  operations  as  of  the 
date  that  the  land  in  question  came 
under  the  protection  of  30  CFR  761.11 
or  section  522(e)  of  SMCRA.  By  limiting 
the  exception  for  existing  operations  in 
this  fashion,  the  proposed  rule 
effectively  required  that  the  permittee 
seek  and  obtain  a  VER  determination 
before  initiating  surface  coal  mining 
operations  on  any  lands  within  the 
permit  area  for  which  no  right  of  entry 
had  been  obtained  before  the  land  came 
under  the  protection  of  section  522(e). 

After  evaluating  the  comments 
received,  we  have  decided  not  to 
include  this  provision  in  the  final  rule. 
In  implementing  other  requirements  of 
SMCRA.  we  consider  lands  within  the 
permit  area  for  which  the  permittee  has 
not  yet  obtained  right  of  entry  to  be 
distinct  from  other  lands  within  the 
permit  area  only  in  one  respect:  the 
permittee  may  not  disturb  those  lands 
before  obtaining  right  of  entry.  After 
obtaining  right  of  entry,  the  permittee 
may  enter  those  lands  and  conduct 
surface  coal  mining  operations  to  the 
extent  authorized  under  the  permit. 

We  anticipate  that  this  change  from 
the  proposed  rule  will  have  little 
practical  effect  in  terms  of  the  actual 
right  to  mine.  The  final  rule  specifies 
that  the  exception  for  existing 
operations  includes  all  lands  covered  by 
an  approved  permanent  program  permit 
at  the  time  that  the  lands  come  under 
the  protection  of  30  CFR  761.11. 
However,  nothing  in  SMCRA.  its 
implementing  regulations,  or  the  permit 
authorizes  the  permittee  to  disturb  lands 
within  the  permit  area  before  obtaining 
proper  right  of  entry.  Therefore,  if  the 
permittee  is  unable  to  procure  right  of 
entry  for  the  lands  within  the  permit 
area  covered  by  the  exception  for 
existing  operations,  there  will  be  no 
surface  coal  mining  operations  on  those 
lands. 

The  final  rule  that  we  are  adopting 
today  is  consistent  with  paragraph  (d)(1) 
of  the  1983  VER  definition,  its 
preamble,  and  the  rationale  used  by  the 
coiuls  in  upholding  the  concept  of 
"continually  created  VER."  In 
particular,  the  1983  preamble  states  that 
paragraph  (d)(1)  of  the  1983  definition 
was  intended  to  prevent  the  disruption 


of  mining  or  deprivation  of  the  right  to 
mine  after  the  permittee  made^the 
substantial  investments  required  to 
obtain  a  permit.  By  way  of  explanation, 
the  preamble  stated  that  to  do  otherwise 
would  be  totally  inconsistent  with  the 
framework  of  protection  that  SMCRA 
provides  to  both  permittees  and 
citizens: 

Without  the  protection  provided  by  this 
provision,  it  would  be  possible,  for  instance, 
for  a  person  who  objected  to  a  mining 
operation  to  move  a  mobile  home  to  the  edge 
of  the  property  adjoining  a  mine,  and  occupy 
it,  thereby  forcing  the  operator  to  cease  all 
operations  within  300  feet  of  this  occupied 
dwelling.  OSM  does  not  believe  that  this  is 
the  intended  result  of  section  522(e)  of  the 
Act.  Congress  provided  the  public  ample 
opportunity  to  review  and  make  obfections  to 
any  proposed  mining  operation  through  the 
permitting  process.  The  regulatory-  authority 
is  required  to  seek  and  consider  the  views  of 
the  public  (tiefore)  it  issues  or  denies  a 
permit.  To  allow  any  person  the  opportunity 
to  take  extraordinary  means  to  disrupt 
mining  or  deprive  the  operator  of  a  right  to 
mine  after  the  operator  has  made  the 
substantial  investments  required  to  obtain  a 
permit  and  begin  operations  is  totally 
inconsistent  with  the  framework  of 
protection  the  Act  gives  to  both  operators  and 
citizens. 

48  FR  41315,  September  14,  1983. 

We  relied  upon  the  same  rationale  to 
develop  the  1997  proposed  rule  and  this 
final  rule. 

In  upholding  paragraph  (d)(1)  of  the 
1983  definition,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  relied  primarily  on  language  in 
the  legislative  history  of  section  522 
indicating  that  Congress  intended  to 
allow  the  continuance  of  mines  already 
in  existence  at  the  time  that  land  is 
determined  lo  be  imsuitable  for  surface 
coal  mining  operations.  The  cotirt  held 
that  this  principle  "should  apply 
equally  to  mines  in  existence  as  of 
August  3, 1977,  or  to  mines 
subsequently  started  on  lands  which 
have  permits  approved  for  mining." 
NWFv.  Model.  839  F.2d  at  750  (1988). 
The  court  nJed  that  the  operative 
principle  in  determining  whether  an 
operation  is  exempt  from  the  section 
522(e)  prohibitions  is  whether  it  had 
been  "lawfully  established"  before  the 
land  came  under  the  protection  of 
section  522(e).  Id.  at  750-51.  Although 
the  court  did  not  fully  explain  the 
meaning  of  "lawfully  established,"  we 
believe  that  its  characterization  of 
industry  argimients  is  significant 
because  it  ultimately  ruled  in  favor  of 
industry: 

industry,  supporting  the  district  court, 
argues  that  •  '  "  once  e  permit  has  been 
vahdly  issued  the  permit  area  is  insulated 
from  subsequent  unsuitability  designations. 
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Id.  at  750. 

Furthermore,  once  a  permit  is  issued, 
there  is  no  legal  impediment  to 
initiating  siuface  coal  mining  operations 
on  the  permit  area,  apart  from  any 
restrictions  imposed  as  permit 
conditions. 

Therefore,  the  final  rule  considers  an 
operation  to  be  lawfully  established 
upon  issuance  of  a  permanent  program 
permit.  This  approach  is  consistent  with 
30  CFR  774.13,  which  provides  that  the 
regulatory  authority  cannot  summarily 
revise  or  revoke  an  approved  permanent 
program  permit.  Therefore,  when  lands 
covered  by  an  approved  permanent 
program  permit  come  imder  the 
■protectionof  30  CFR  761.11  and  section 
522(e)  after  permit  issuance,  the 
permittee  has  the  right  to  continue  to 
operate  on  those  lands  under  the 
exception  for  existing  operations  unless 
the  regulatory  authority  orders  the 
permittee  to  revise  the  permit  to  remove 
those  lands  from  the  permit  area  in 
accordance  with  the  procedures  and 
criteria  of  30  CFR  774.13.  A  person  who 
believes  that  a  permit  has  been 
improperly  issued  because  a  protected 
feature  came  into  existence  before  rather 
than  after  permit  issuance  has  the 
option  of  either  filings  timely  challenge 
to  approval  of  the  permit  application  or 
submitting  a  complaint  to  Oie  regulatory 
authority  in  accordance  with  the  State 
program  coimterpart  to  30  CFR  842.12 
or  to  us  under  30  CFR  842.12.  If  the 
permit  is  ultimately  found  to  be 
defective,  the  regulatory  authority  must 
require  that  the  permittee  revise  the 
permit  in  accordance  with  30  CFR 
774.13. 

With  respect  to  initial  prtsgram 
operations  (operations  subject  to 
Subchapter  B  of  30  CFR  Chapter  VII), 
the  exception  for  existing  operations 
includes  all  lands  covered  by  whatever 
permit  existed  when  the  land  came 
under  the  protection  of  section  522(e)  or 
30  CFR  761.11.  However,  except  for  one 
operation  on  Indian  lands,  we  and  the 
State  regulatory  authorities  have 
completed  the  repermitting  of  initial 
program  operations  as  required  by  30 
CFR  773.11  and  section  502(d)  of  the 
Act.  All  initial  program  surface  coal 
mining  and  reclamation  operations  on 
non-Indian  lands  that  remain  subject  to 
the  initial  regulatory  program  are  now 
abandoned,  reclaimed,  or  in  the  process 
of  reclamation.  Under  30  CFR  773.11(a), 
no  further  coal  removal  or  additional 
disturbance  of  these  sites  for  purposes 
of  conducting  surface  coal  mining 
operations  is  permissible  unless  the 
person  first  obtains  a  permanent 
program  permit  under  Subchapter  G  of 
30  CFR  Title  VI]  or  its  State  program 
counterpart. 


In  addition,  all  States  with  the 
potential  for  coal  production  in  the 
foreseeable  future  now  have  either  a 
permanent  State  regulatory  program 
approved  under  section  503  of  SMCRA 
or  a  Federal  regulatory  program 
approved  under  section  504  of  SMCRA. 
Therefore,  we  do  not  anticipate  that 
there  will  be  any  new  siuiace  coal 
mining  operations  under  the  initial 
regulatory  progrem.  For  all  practical 
ptirposes,  the  rules  that  we  are  adopting 
today  will  be  applied  only  to  operations 
with  permanent  program  permits. 

Some  commenters  argued  that  by  its 
very  terms,  the  phrase  "existing 
operation"  applies  only  to  mines  for 
which  at  least  some  site  preparation 
work  has  occurred.  For  the  reasons 
discussed  above,  we  do  not  agree. 

Some  commenters  argued  mat  the 
exception  for  existing  operations  should 
apply  to  all  lands  that  the  permittee 
contemplates  mining  as  part  of  the 
operation.  Under  this  rationale,  the 
exception  would  not  be  restricted  to 
lands  under  permit  before  the  land 
comes  under  the  protection  of  section 
522(e)  and  30  CFR  761.11.  We  believe 
that  such  an  expansive  interpretation  of 
the  exception  for  existing  operations 
nms  contrary  to  the  purpose  for  which 
Congress  enacted  section  522(e).  To 
foreclose  the  possibility  of  this 
interpretation,  we  have  added  language 
to  30  CFR  761.12(a)  to  clarify  diat  the 
exception  applies  only  to  lands  tmder 
permit  at  the  time  that  the  land  comes 
under  the  protection  of  30  CFR  761 . 1 1 . 

XVn.  Why  Are  We  Removing  the 
Prohibitions  in  Former  30  CFR 
781.11(h)? 

As  proposed,  we  are  removing  former 
30  CFR  761.11(h),  which  provided  that 
no  coal  exploration  or  surface  coal 
mining  operations  would  be  licensed  or 
permitted  on  Federal  lands  within  the 
National  Park  System,  the  National 
Wildlife  Refuge  System,  the  National 
System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 
Wild  and  Scenic  Rivers  System,  or 
National  Recreation  Areas  unless 
specifically  authorized  by  acts  of 
Congress.  We  published  this  provision 
on  September  14, 1983  (48  FR  41349), 
in  response  to  ntmierous  conunents 
from  persons  concerned  that  mining  or 
drilling  would  occur  in  national  parks 
and  other  areas  protected  tmder  section 
522(e)(1)  of  the  Act. 

Industry  challenged  the  rule  on  both 
procedural  and  substantive  grounds. 
Upon  review,  the  court  remanded  the 
rule  to  the  Secretary  because  it  foimd 
that  he  had  failed  to  provide  adequate 
notice  and  opportunity  for  comment 
under  the  Administrative  Procedure 


Act,  5  U.S.C.  553.  The  court  also  noted 
that  there  appeared  to  be  no  rational 
basis  for  distinguishing  between  Federal 
and  non-Federal  lands  in  this  context 
since  section  522(e)(1)  of  the  Act 
prohibits  surface  coal  mining  operations 
on  any  lands  within  the  statutorily 
protected  areas  listed  in  30  CFR 
761.11(h).  See  PSSmi  II,  Bound  m— 
VEH,  22  Envt  Rep.  Cas.  (SNA)  at  1565 
(1985). 

We  subsequently  suspended  30  CFR 
761.11(h)  to  comply  with  the  court's 
order.  See  51  FR  41952,  41956, 
November  20,  1986. 

On  September  22,  1988,  the 
Department  of  the  Interior  issued  a 
policy  statement  explaining  the  actions 
that  the  Department  would  lake  to 
prevent  siu"face  coal  mining  operations 
on  lands  protected  imder  section 
522(e)(1)  of  the  Act.  The  policy 
statement  commits  the  Department, 
subject  to  appropriation,  to  use  available 
authorities  (including  exchange, 
negotiated  purchase  and  condemnation) 
to  seek  to  acquire  mining  rights  within 
the  areas  listed  in  section  522(e)(1) 
whenever  a  person  attempts  to  exercise 
VER.  Unlike  30  CFR  761.11(h),  Uie 
policy  applies  to  all  lands  within  the 
areas  listed  in  section  522(e)(1),  not  just 
to  Federal  lands. 

We  published  this  policy  statement  in 
the  Federal  Register  on  December  27, 
1988  (53  FR  52384).  in  conjunction  with 
a  previous  proposed  nile  concerning 
VER.  The  policy  remains  in  effect  even 
though  we  subsequently  withdrew  the 
proposed  rule  on  July  21,  1989. 

Contrary  to  the  expectations  of  some 
conmienters  on  our  1997  proposed  rule, 
the  policy  statement  will  not,  and  is  not 
intended  to,  provide  protection 
equivalent  to  that  afforded  by  former  30 
CFR  761.11(h).  As  the  court  noted  in  its 
decision  remanding  paragraph  (h).  "an 
absolute  proscription  on  any  mining 
permitting,  licensing  or  exploration 
within  the  S22|e)(l)  protected  areas 
might  run  direcUy  contrary  to  the 
statute's  language  that  such 
proscriptions  are  subject  to  VER" 
PSMRL  n,  Round  III— VER,  22  Env't 
Ftep.  Cas.  (BNA)  at  1565  (1985). 
Furthermore,  section  522(e)  only  applies 
to  surface  coal  mining  operations, 
which  section  701(28)  of  the  Act 
specifically  defines  as  excluding  coal 
exploration. 

Therefore,  we  believe  that  it  would  be 
inappropriate  to  repromulgate  the 
prohibitions  in  paragraph  (h)  The  1988 
policy  statement  expresses  the 
Secretary 's  intent  to  acquire  privately 
held  coal  interests  in  areas  of  national 
significance  lo  the  extent  financial  or 
o£er  resources  are  available  to  do  so. 
Any  further  commitment  wotdd,  in 
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most  cases,  exceed  the  Secretary's  legal 
authority  since  most  land  acquisition 
actions  are  subject  to  congressional 
authorization  and  appropriation. 

Somis  conunenters  questioned  the 
utility  of  the  policy  since  the 
Department's  discretionary  funds  for 
land  acquisition  are  extremely  limited, 
there  is  little  Federal  land  in  the  East 
available  for  exchange,  and  the  Federal 
Land  Policy  and  Management  Act 
places  severe  constraints  on  the 
exchange  of  Federal  coal  for  non- 
Federal  coal  across  State  linos.  The 
conunenters  also  noted  that  most 
Federal  lands  in  the  East  are  in  the 
National  Forest  System,  virhich  is  under 
the  jurisdiction  of  the  Department  of 
Agriculture  and  thus  not  available  to  the 
Secretary  for  exchange  purposes.  We 
acknowledge  these  limitations.  If 
adequate  funds  or  suitable  exchange 
lands  are  not  available,  nothing  in  the 
policy  obligates  the  Secretary  to  acquire 
lands  for  which  a  person  has 
demonstrated  VER. 

Other  conunenters  argued  that  the 
polic)'  should  be  extended  to  cover  all 
lands  protected  under  section  522(e). 
not  just  those  areas  listed  in  paragraph 
(e)(1).  We  understand  the  conunenters' 
interest  in  protecting  buffer  zones  for 
homes,  schools,  roads,  and  other 
features  listed  in  paragraphs  (e)(31 
through  (el(5)  of  section  522  of  the  Act. 
However,  the  Secretary  has  neither  the 
resources  nor  the  authority  to  acquire 
these  lands  without  specific 
congressional  authorization  or 
appropriation.  Furthermore,  in 
publishing  the  proposed  rule,  we  did 
not  seek  comments  on  the  policy  or 
propose  any  changes  to  the  policy. 
Therefore,  both  the  policy  and 
comments  suggesting  revision  of  the 
policy  are  outside  the  scope  of  this 
rulemaking. 

XVin,  Why  Did  We  Reorganize  Former 
30  CFR  761.12  as  §§  761.13  Through 
761.17  and  762.147 

Former  §  761.12  included  a  number  of 
mostly  unrelated  provisions  under  the 
heading  "Procedures."  Plain  language 
principles  encourage  the  use  of  multiple 
short  sections  with  informative 
headings  that  address  a  single  topic  in 
preference  to  long,  less  focused  sections 
with  headings  that  convey  relatively 
little  Information  about  their  contents. 
We  also  determined  that  former  30  CFR 
761.12(g),  which  addressed  the 
eligibility  of  lands  listed  in  .section 
522(e)  for  designation  as  unsuitable  for 
surface  coal  mining  operations  under  30 
CFR  Parts  762,  764,  and  769,  would  be 
better  placed  in  30  CFR  Part  762,  which 
contains  the  criteria  for  designating 


lands  as  unsuitable  for  mining  pursuant 
to  those  parts  of  our  regiUations. 

Therefore,  we  are  reorganizing  and 
recodifying  former  S  761.12  as  shown  in 
the  following  table: 


Previoos 
citatkxi 

New 
citation 

761 .12(a)  

761.17(a) 

761.12(b)(1) 

761.12(b)(2) 

761.12(c) _.. 

761.12(d)  

761.12(e)  ....» 

761.12(0  

761.12(g)  

761 .12(h)  

761.17(b) 

761.17(c) 

761.13 

761.14 

761.15 

761.17(0) 

762.14 

761.16(0 

In  addition,  we  are  consolidating  all 
procedural  requirements  related  to  VER 
determinations  into  a  new  §  761.16  and 
expanding  those  requirements  to  cover 
all  steps  of  the  VER  determination 
process.  The  portion  of  former  30  CFR 
761.12(b)(2)  that  pertains  to  notification 
of  the  National  Park  Service  and  the 
U.S.  Fish  and  Wildlife  Service  no  longer 
appears  as  a  separate  requirement 
because  the  general  notification 
requirements  of  new  30  CFR  761.16(d) 
subsume  this  provision. 

As  proposed,  we  are  removing  the 
portion  of  former  30  CFR  761.12(h)  that 
provided  for  administrative  appeals  of 
existing  operation  determinations.  The 
excepdon  for  existing  operations  in  30 
CFR  761.12  does  not  require  any 
affirmative  action  or  decision  on  the 
part  of  either  the  permittee  or  the 
regulatory  authority.  As  explained  in 
Part  XV]  of  this  preamble,  the  exception 
for  existing  operations  merely  allows  an 
already  permitted  operation  to  continue 
operating  within  the  permit  boundaries 
in  existence  at  the  time  that  the  land 
comes  under  the  protection  of  section 
522(e)  and  30  CFR  761.11.  Hence,  there 
is  no  action  or  decision  to  appeal. 

XIX.  Section  761.13:  How  Have  We 
Revised  the  Procedural  Requirements 
for  Compatibility  Findings  for  Surface 
Coal  Mining  Operations  on  Federal 
Lands  in  National  Forests? 

This  new  section  revises  and  replaces 
former  30  CFR  761.12(c).  No 
conunenters  opposed  the  changes  that 
we  proposed.  Nor  did  any  commenter 
suggest  revisions  to  the  proposed  rule. 

Paragraph  (a)  of  the  final  rule 
provides  Uiat,  if  you  intend  to  rely  upon 
the  compatibility  exception  in  30  CFR 
761.11(b)  to  conduct  surface  coal 
mining  operations  on  Federal  lands  in 
national  forests,  you  must  request  that 
we  obtain  the  Secretarial  findings 
required  by  30  CFR  761.11(b).  This 
paragraph  does  not  differ  substantively 


from  the  corresponding  sentence  in  the 
proposed  rule. 

Paragraph  (b)  of  the  final  rule  clarifies 
that  you  may  submit  a  request  for  these 
findings  before  you  prepare  and  submit 
an  application  for  a  permit  or  boundary 
revision.  As  we  noted  in  the  preamble 
to  the  proposed  rule,  our  experience  has 
shown  that  evaluation  of  the  entire 
permit  application  is  not  essential  to 
preparation  of  the  requested  findings.  In 
addition,  this  clarification  is  consistent 
virith  43  CFR  4, 1391(b)(1),  which 
provides  for  administrative  review  of 
compatibility  findings  that  are  made 
independently  of  a  decision  on  a  permit 
application. 

If  your  request  is  part  of  a  permit 
application,  that  application  will 
usually  include  all  the  information  that 
we  and  the  U.S.  Forest  Service  need  to 
determine  compatibility. 

However,  if  you  seek  a  compatibility 
finding  before  preparing  and  submitting 
a  permit  application,  we  will  not  have 
access  to  the  information  normally 
included  in  the  application.  Therefore, 
paragraph  (b)  of  the  final  rule  also 
specifies  that,  if  you  submit  a  request 
independently  of  a  permit  application, 
your  request  must  include  sunicientiy 
comprehensive  information  about  the 
proposed  operation  to  enable  the  U.S. 
Forest  Service  and  us  to  properly 
evaluate  the  request  and  prepare 
adequately  documented  determinations 
and  findiiigs. 

To  provide  better  guidance  as  to  the 
meaning  of  this  requirement,  the  final 
rule  fleshes  out  the  proposed  rule, 
which  required  "information  about  the 
nature  and  location  of  the  proposed 
surface  coal  mining  operations."  by 
requiring  that  you  submit  a  map  of  the 
proposed  operation  and  an  explanation 
of  how  the  proposed  operation  would 
not  damage  the  values  listed  in  the 
definition  of  "significant  recreational, 
timber,  economic,  or  other  values 
incompatible  with  surface  coal  mining 
operations'  in  30  CFR  761.5.  (Under  30 
CFR  761.11(b).  one  of  the  findings  that 
the  Secretary  must  make  before  the 
regulatory  authority  may  approve  a 
permit  application  is  that  there  are  no 
significant  recreational,  timber, 
economic,  or  other  values  that  may  be 
incompatible  with  the  proposed  surface 
coal  mining  operations.)  Finally, 
paragraph  (b)  of  the  final  rule  specifies 
that  we  may  request  that  you  provide 
any  additional  information  that  we 
determine  is  needed  to  make  the 
required  findings.  We  believe  that  our 
authority  to  request  this  information  is 
inherent  in  our  responsibility  to  make 
the  findings. 

Paragraph  (c|  of  the  final  rule 
provides  that,  when  a  proposed  surface 
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coal  mining  operation  or  a  proposed 
boimdary  revision  for  an  existing 
surface  coal  mining  operation  includes 
Federal  lands  vrithin  a  national  forest, 
the  regulatory  authority  may  not  issue 
the  permit  or  approve  the  boundary 
revision  before  the  Secretary  makes  the 
findings  required  by  30  CFR  761.11(b). 
This  paragraph  does  not  differ 
substantively  from  the  corresponding 
sentence  in  the  proposed  rule.  As 
proposed,  the  final  rule  clarifies  that 
this  provision  applies  to  all  types  of 
permit  applications  that  involve  the 
addition  of  new  acreage,  including 
incidental  boundary'  revisions. 

XX.  How  Do  30  CFR  761.14  and  761.1S, 
Which  Concern  Waivers  for  Buffer 
Zones  for  Public  Roads  and  Occupied 
Dwellings,  Differ  From  Former  30  CFR 
761.12|d)  and  (e)? 

Sections  761.14  and  761.15  establish 
procedures  for  obtaining  a  waiver  from 
the  prohibitions  of  30  CFR  761.11(d) 
and  (e)  concerning  public  roads  and 
occupied  dwellings.  We  did  not  propose 
any  substantive  revisions  to  these  rules, 
which  previously  appeared  in  30  CFR 
761.12(d)  and  (e).  However,  one 
commenter  expressed  a  general  concern 
that  the  proposed  rule  and  its  preamble 
did  not  clearly  specify  that  the  VER 
exception,  the  exception  for  existing 
operations,  and  the  variance  and  waiver 
provisions  of  30  CFR  761. n(c)  through 
(e)  operate  independently  of  each  other: 
i.e.,  that  a  person  who  qualifies  for  one 
type  of  exception  or  waiver  does  not 
need  to  comply  with  the  requirements 
for  other  types  of  exceptions  or  waivers. 
To  address  this  concern,  we  have  added 
a  new  paragraph  (a)  to  30  CFR  761.14 
and  761 .15  to  clarifj'  that  a  person  need 
not  obtain  a  waiver  or  variance  under 
those  sections  if  the  VER  exception  or 
the  exception  for  existing  operations 
applies.  Section  761.14(a)(3)  also 
recognizes  that,  under  the  conditions 
specified  in  30  CFR  761.11(d)(2).  a 
person  need  not  obtain  a  waiver  ot 
variance  under  30  CFR  761.14(b)  to  use 
or  construct  an  access  or  haul  road  that 
joins  a  public  road.  Similarly.  30  CFR 
761.15(a)(3)  recognizes  that,  consistent 
with  30  CFR  761.11(e)(2).  a  person  need 
not  obtain  a  waiver  or  variance  under  30 
CFR  761.15(b)  to  use  or  construct  an 
access  or  haul  road  that  joins  a  public 
road  on  the  opposite  side  of  the  public 
road  from  an  occupied  dwelling. 

There  are  no  other  substantive 
changes  from  the  previous  rules.  We 
have  made  some  organizational  and 
editorial  changes  to  more  closely  adhere 
to  plain  language  principles  and  to 
reOect  the  addition  of  the  term  "you"  to 
the  definitions  in  30  CFR  761.5. 


XXI.  Section  761.16:  What  An  the 
Submission  Requirements  for  Requests 
ibr  VER  Determinations  and  How  Will 
These  Requests  Be  Processed? 

We  are  adding  this  new  section  to 
codify  submission  and  processing 
requirements  for  requests  for  VER 
determinations  under  section  522(e)  of 
the  Act.  Apart  from  a  few  provisions 
U-ansferred  from  former  30  CFR 
761.12(b)(2)  and  (h).  this  section  has  no 
counterpart  in  the  previous  (1983) 
version  of  Part  761.  In  the  proposed 
rule,  this  section  appeared  in  somewhat 
different  form  as  30  CFR  761.13. 

SMCKA  does  not  contain  procedural 
requirements  for  VER  determinations 
under  section  S22(e).  nor  does  it 
expressly  require  the  development  of 
regulations  establishing  such 
requirements.  However,  section 
201(c)(2)  of  the  Act  provides  sufficient 
authority  for  adoption  of  these 
regulations.  This  provision  requires  that 
we  "publish  and  promulgate  such  rules 
and  regulations  as  mav  be  necessary  to 
carrj'  out  the  purposes  and  provisions  of 
this  Act."  The  regulations  in  30  CFR 
761.16  provide  the  procediu^ 
framework  necessary  to  ensure  that  the 
prohibitions  of  30  CFR  761.11  and 
section  522(e)  of  the  Act  are  fully  and 
properly  implemented  in  the  manner 
intended  by  Congress.  These  rules  are 
intended  to  ensure  that  all  affected 
persons  receive  equitable  treatment  and 
have  adequate  notice  and  opportunity  to 
participate  in  the  decision-making 
process,  consistent  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  and  section  102(i)  of 
SMCRA,  which  states  that  one  of  the 
purposes  of  SMCRA  is  to  assure  that 
appropriate  procediues  are  proxided  for 
public  participation.  Many  of  the 
requirements  in  these  regulations, 
especially  those  pertaining  to  notice  and 
conunent,  also  address  section  102(b)  of 
SMCRA,  which  states  that  one  of  the 
Act's  purposes  is  to  "assure  that  the 
rights  of  surface  landowners  and  other 
persons  with  a  legal  interest  in  the  land 
or  appurtenances  thereto  are  fully  ^ 
protected  fi^m  [surface  coal  mining) 
operations." 

Most  commenters  either  supported 
the  addition  of  rules  establishing  VER 
determination  procedures  or  did  not 
oppose  such  rules  in  principle. 
However,  some  commenters  took  issue 
with  individual  aspects  of  the  proposed 
rules.  As  a  result  of  these  comments,  the 
final  rule  contains  a  number  of 
substantive,  editorial,  and  fonnat 
changes  from  the  proposed  rule. 


/.  In  What  Major  Ways  Does  the  Final 
Rule  Differ  From  the  Proposed  Rule? 

1.  Role  of  Federal  Surface  Management 
Agencies 

If  the  coal  interests  have  been  severed 
from  other  property  interests  and  the 
surface  estate  is  in  Federal  ownership, 
propo.sed  30  CFR  761.13(b)(2)  would 
have  required  a  person  requesting  a  VER 
determination  for  those  lands  to  first 
obtain  a  Utie  opinion  or  other  official 
statement  from  the  Federal  surface 
management  agency'  confirming  that  the 
requester  has  the  property  right  to 
conduct  the  type  of  surface  coal  mming 
operations  intended  This  proposed 
requirement  was  intended  to  ensure  that 
the  requester  and  the  Federal  siu'face 
management  agency  reach  agreement  on 
the  underlying  property  rights,  or.  if 
there  is  a  dispute.  Uiat  the  parties  obtain 
proper  adjudication  of  the  dispute 
without  involving  the  agency 
responsible  for  processing  VER 
determination  requests. 

Several  commenters  attacked  this 
provision  as  effectively  providing  the 
Federal  surface  management  agency 
with  veto  authority  over  the  VER 
determination  in  violation  of  the 
principle  of  State  primacy  under 
SMCRA.  They  argued  that  nothing  in 
section  522(e)  or  other  provisions  of 
SMCRA  either  requires  or  authorizes  a 
decision-making  role  for  the  Federal 
surface  management  agency  in  the  VER 
determination  process.  One  commenter 
ftuther  noted  that  the  proposed  rule 
may  be  inconsistent  with  section 
51()(b)(6)  of  the  Act.  which  does  not 
necessarily  require  surface  owner 
consent  to  a  surface  coal  mining 
operation.  Under  that  section  of  the  Art. 
the  permit  applicant  has  the  option  of 
demonstrating  the  right  to  condurt 
surface  coal  mining  operations  either 
under  the  terms  of  the  instnunent  of 
conveyance  or  under  State  law 
pertaining  to  interpretation  of  property' 
conveyances. 

We  agree  that  the  commenters' 
arguments  have  some  validity.  In 
addition.  SMCRA  may  provide 
insufficient  basis  for  the  proposed  rule's 
disparate  treatment  of  Federal  and  non- 
Federal  surface  owners  of  lands 
protected  under  section  522(e|.  When 
presented  with  a  very  similar 
controversy  involving  30  CFR  761.11(h) 
in  the  1983  rules,  the  court  noted  that 
there  appeared  to  be  no  rational  basts 
for  distinguishing  between  Federal  and 
non-Federal  lands  in  the  context  of 
section  522(e)(1)  because  Congress  did 
not  incorporate  this  distinction  into  that 
provision  of  the  Act.  See  PSMRL II. 
Round  m— VER,  22  Env't  Rep.  Cas. 
(SNA)  at  1565  (1985).  Therefore,  we  are 
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replacing  proposed  30  CFR 
761.13(b)(2)(vi)  with  two  new 
paragraphs  in  30  CFR  761.16,  The  new 
paragraphs  apply  to  all  situations  in 
which  the  coal  rights  have  been  severed 
from  the  surface  estate,  not  just  to  those 
situations  in  which  the  surface  estate  is 
in  Federal  ownership. 

New  paragraph  (b)(2)(viii)  of  30  CFR 
761.16  provides  that,  if  the  coal  interests 
have  been  severed  from  other  property 
interests,  the  request  for  a  VER 
determination  must  include 
documentation  that  the  requester  has 
noticed  and  provided  reasonable 
opportunity  for  the  owners  of  all  other 
property  interests  to  comment  on  the 
validity  of  the  rights  claimed  by  the 
requester.  New  paragraph  (b)(2)(ix) 
provides  that  the  request  must  include 
copies  of  all  comments  received  in 
response  to  this  solicitation.  Under  the 
final  rule,  any  person  requesting  a  VER 
determination  for  Federal  lands  must 
seek  and  submit  the  views  of  the 
Federal  surface  management  agency, 
but,  unlike  the  proposed  rule,  the  final 
rule  does  not  require  submission  of  a 
title  opinion  or  other  official  statement 
confirming  the  property  rights  claimed 
by  the  requester.  In  other  words,  the 
final  rule  requires  consideration  of 
information  provided  by  the  Federal 
surface  management  agency,  but,  unlike 
the  proposed  rule,  it  does  not  provide 
that  agency  with  a  veto  authority  over 
the  VER  determination  process. 

Some  commenters  expressed  a  desire 
for  rules  that  would  be  more  protective 
of  Federal  lands  than  of  other  lands, 
based  on  the  argument  that  the  national 
interest  in  Federal  lands  justifies  special 
treatment  of  those  lands.  We  find 
nothing  in  section  522(e)  to  support  this 
argument.  Congress  did  not  provide  for 
greater  protection  of  the  Federal  lands 
listed  in  that  section  relative  to  the  non- 
Federal  lands  listed  therein.  We  believe 
that  the  final  rule  protects  all  section 
522(e)  lands  in  an  equitable  manner. 

The  final  rule  provides  ample  notice 
and  comjnent  opportunity  to  all  surface 
owners,  including  Federal  surface 
management  agencies.  First,  under  30 
CFR  761.16(b)(l)(viii)  and  (ix),  the 
person  requesting  the  VER 
determination  must  seek  comment  from 
the  surface  owner  and  other  persons 
with  a  property  interest  in  the  land;  any 
comments  received  must  be  submitted 
as  part  of  the  request.  Second,  under  30 
CFR  761.16(d)(2),  upon  finding  that  a 
request  is  administratively  complete, 
the  agency  responsible  for  the  VER 
determination  must  notify'  both  the 
surface  owner  and,  when  applicable, 
any  agency  with  primary  jurisdiction 
over  the  feature  or  values  causing  the 
land  to  come  under  the  protection  of  30 


CFR  761.11.  Under  30  CFR  761.16(d)(3). 
the  agency  responsible  for  the  VER 
determination  must  provide  a  30-day 
comment  period  to  all  persons  notified 
under  30  CFR  761.16(d)(2).  with  a 
minimum  of  another  30  days  available 
upon  request.  And,  under  30  CFR 
761.16(e)(1).  the  agency  responsible  for 
the  VER  determination  must  evaluate 
the  merits  of  all  comments  received  and 
the  information  presented  by  the 
requester  before  making  a  decision. 
Finally,  the  surface  owner  or  any  other 
person  with  an  interest  in  the  land  has 
the  option  of  filing  a  quiet  tiUe  action 
in  the  appropriate  administrative  or 
judicial  forum  at  any  time.  Under  30 
CFR  761.1B(e)(3)(i).  when  such  an 
action  is  filed  before  or  during  the 
comment  period  on  a  request  for  a  VER 
determination,  the  agency  making  the 
VER  determination  must  find  that  the 
requester  has  not  demonstrated  VER. 
pending  a  final  decision  in  the  litigation 
process. 

One  commenter  argued  that  providing 
concurrence  or  veto  authority  to  another 
Federal  agency  would  expose  the 
government  to  liability  for  both 
temporary  or  permanent  takings  claims 
under  the  Fifth  Amendment  to  the 
Constitution.  As  discussed  above,  the 
final  rule  does  not  provide  concurrence 
or  veto  authority  to  any  other  Federal 
agency,  including  the  surface 
management  agency.  While  we  will 
continue  to  seek  input  from  these 
agencies  and  consider  all  comments 
received,  we  will  no  longer  suspend 
processing  of  a  request  for  a  VER 
determination  solely  because  the  surface 
management  agency  advises  us  that  it 
does  not  concur  with  the  requester's 
property  rights  claims.  In  reaching  a 
decision  on  the  request,  we  will 
evaluate  the  merits  of  all  information  in 
the  record,  including  that  supplied  by 
the  requester  and  the  surface 
management  agency. 

2.  Handling  of  Situations  Involving 
Property  Rights  Disputes 

In  establishing  right-of-entry 
requirements  for  permit  applications  for 
surface  coal  mining  operations,  section 
507(b)(9)  of  SMCRA  provides  that 
"nothing  in  this  Act  shall  be  construed 
as  vesting  in  the  regulatory  authority  the 
jurisdiction  to  adjudicate  property  tide 
disputes. "  Similarly,  in  setting  forth  the 
findings  that  the  regulatory  authority 
must  make  before  approving  a  permit 
application,  section  510(b)(6)(C)  of 
SMCRA  provides  that  "nothing  in  this 
Act  shall  be  construed  to  authorize  the 
regulatory  authority  to  adjudicate 
property  rights  disputes." 

In  deference  to  these  provisos, 
proposed  30  CFR  761.13(d)(2)  would 


have  required  deferral  of  a  decision  on 
a  request  for  a  VER  determination  if  the 
underlying  property  rights  are  in 
dispute.  The  preamble  contained  the 
following  discussion  of  the  meaning  of 
the  proposed  rule: 

The  deferral  would  remain  in  effect  until 
the  parties  resolve  the  dispute  in  the  proper 
venue,  which  is  normally  the  State  courts.  To 
do  otherwise  would  constitute  de  facto 
adjudication  of  the  property  rights  dispute  in 
favor  of  one  of  the  parties,  a  result  that  would 
violate  the  prohibition  on  such  adjudication 
in  section  510(b)(6)(C)  of  SMCRA.  In 
addition,  deferral  of  a  decision  in  situations 
involving  property  rifjhts  disputes  is 
consistent  with  section  102(b)  of  SMCRA, 
which  states  thol  one  of  the  Act's  purposes 
is  to  "a.ssure  that  the  rights  of  surface 
landowners  and  other  persons  with  a  legal 
interest  in  the  land  or  appurtenances  thereto 
are  fully  protected  from  (siu-face  coal  mining) 
operations." 

OSM  does  not  interpret  section 
510(b)(6)(C)  of  SMCRA  as  requiring  deferral 
of  a  decision  if  there  is  only  a  mere  allegation 
of  a  property  rights  dispute.  For  example,  if 
the  parties  to  the  alleged  dispute  are  not 
diligently  pursuing  resolution  of  the 
disagreement  in  the  proper  venue,  then, 
depending  on  the  facts  of  the  case,  the  agency 
prtxessing  the  request  for  a  VER 
determination  might  reasonably  conclude 
that  the  lack  of  any  serious  attempt  to  resolve 
the  dispute  means  that  no  bona  fifie  dispute 
exists  and,  therefore,  that  no  deferral  is 
necessary. 
62  FR  4851,  January  31, 1997,  col.  3. 

One  commenter  argued  that  because 
sections  510(b)(6)  and  507(b)(9)  concern 
permitting  requirements,  their 
prohibitions  on  regulatory  authority 
adjudication  of  property  rights  disputes 
are  not  applicable  to  VER 
determinations  under  section  522(e).  We 
disagree.  The  sections  of  the  Act  that  the 
commenter  references  specifically 
provide  that  "nothing  in  this  Act" 
authorizes  regulatory  authorities  to 
adjudicate  property  rights  disputes. 
Clearly.  Congress  did  not  intend  to  limit 
the  scope  of  the  prohibition  to  sections 
507  and  510  of  the  Act,  as  the 
commenter  asserts.  Fiuthermore,  VER 
determinations  are  precursors  to  the 
permitting  process  and  they  may  be 
made  as  part  of  the  permitting  process 
in  situations  in  which  the  regulatory 
authority  and  the  agency  responsible  for 
the  VER  determination  are  the  same. 

Some  commenters  supported  the 
proposed  rule  and  its  preamble 
discussion.  Others  argued  that,  in  view 
of  Congress'  expressed  interest  in 
section  102(b)  in  protecting  the  rights  of 
stirface  owners,  we  should  extend  the 
deferral  reqiiirement  to  include  all 
situations  in  which  the  surface  owmer  or 
other  parties  disagree  with  the  property 
rights  claims  made  by  the  requester.  For 
the  reasons  discussed  later  in  this 
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section,  we  no  longer  believe  that 
deferral  is  appropriate  or  necessary. 

Many  commenters  opposed  the 
proposed  deferral  requirement,  arguing 
that  deferring  a  decision  is  an 
abdication  of  our  d(K:ision-making 
responsibilities  under  SMCRA.  One 
commenter  expressed  concern  that 
deferral  would  deprive  persons  of  the 
right  to  a  reasonably  timely  decision 
under  the  Administrative  Procedure  Act 
(APA).  At  5  U.S.C.  55S(b).  the  APA 
provides  thai  "(wjith  due  regard  for  the 
convenience  and  necessity  of  the  parties 
or  their  representatives  and  within  a 
reasonable  time,  each  agency  shall 
proceed  to  conclude  a  matter  presented 
to  it."  Some  commenters  argued  that 
unreasonable  delays  in  the  decision- 
making process  would  expose  the 
govenunent  to  temporary  or  permanent 
takings  claims. 

Several  commenters  stated  that 
property  rights  disputes  do  not  relieve 
the  Secretary  or  the  regulatory  authority 
of  the  duty  to  render  a  final  decision  on 
a  matter  before  the  agency.  These 
commenters  argue  that  administrative 
decisions  on  requests  for  VER 
determinations  would  not  violate  the 
statutory  prohibition  on  adjudication  of 
property  rights  disputes  because  an 
aggrieved  party  still  has  the  opportunity 
to  file  a  qtiiet  title  action  in  the 
appropriate  forum  even  after  a  VER 
determination  is  made.  As  discussed  in 
greater  detail  later  in  this  section,  the 
final  rule  requires  that  the  agency  make 
a  decision  on  each  request  for  a  VER 
determination.  That  decision  must  be 
made  on  the  merits  of  the  information 
in  the  record  luiless  the  proper!)'  rights 
are  the  subject  of  pending  litigation  in 
an  appropriate  legal  forum.  If  there  is 
pending  litigation,  we  believe  that  the 
statutory  prohibitions  on  adjudication  of 
property  rights  disputes  apply. 
Therefore,  in  those  cases,  the  final  rule 
at  30  CFR  761.16(e)(3)(i)  requires  that 
the  agency  find  that  the  requester  has 
not  demonstrated  VER.  This  decision 
will  be  subject  to  administrative  and 
judicial  review,  and  it  will  be  made 
viithout  prejudice,  meaning  that  the 
request  may  be  refiled  once  the  property 
rights  dispute  is  finally  adjudicated. 

Several  commenters  expressed 
concern  that  deferrals  would  deprive 
persons  requesting  a  VER  determination 
of  the  opportunity  for  administrative 
and  judicial  review.  One  commenter 
stated  that  the  effect  of  a  refiisal  to 
process  a  request  for  a  VER 
determination  is  the  same  as  a  negative 
determination,  with  one  important 
distinction:  unlike  a  negative 
determination,  a  deferral  or  other 
cessation  of  processing  means  that  there 
is  no  final  agency  action  subject  to 


judicial  review.  As  discussed  in  greater 
detail  later  in  this  section,  these 
comments  have  some  merit  and  we  have 
revised  the  rule  accordinglv.  The  final 
rule  at  30  CFR  761.16(c)  requires  that 
the  agency  make  a  decision  on  each 
request  for  a  VER  determination  that  (he 
agency  receives.  The  requester  will 
always  have  the  opportunity  to  pursue 
administrative  and  judicial  review  of 
that  decision. 

One  commenter  argued  that  when  a 
Federal  surface  management  agency 
asserts  a  tide  defect,  the  only  vehicle  to 
evaluate  the  merits  of  property  rights 
disputes  is  a  decision  on  whether  the 
requester  has  demonstrated  VER.  We  do 
not  agree.  Any  person  with  a  valid  legal 
interest  has  the  right  to  file  a  timely 
quiet  title  action  in  a  court  of  competent 
jurisdiction  to  resolve  a  property  rights 
dispute  with  a  Federal  siu'face 
management  agency,  provided  the 
statute  of  limitations  has  not  expired. 
There  is  no  statutory  or  case  law 
requiring  an  administi^tive  VER 
determination  as  a  prerequisite  for  such 
action. 

Other  conunenters  argued  that 
deferrals  would  violate  the  statutory 
prohibition  on  adjudication  of  property 
rights  disputes.  According  to  the 
commenters.  a  deferral  is  a  de  facto 
adjudication  of  the  property  rights 
dispute  in  favor  of  the  surface  owner 
because  it  effectively  denies  the 
requester  the  right  to  conduct  surfece 
coal  mining  operations.  These 
commenters  advocated  revising  the  rule 
to  require  that  the  agency  make  an 
administrative  decision  on  each  request. 
They  noted  that  any  person  with 
standing  who  disagrees  with  the 
agency's  decision  on  the  VER 
determination  has  the  right  to  seek 
judicial  review  of  the  decision. 

For  reasons  discussed  in  greater  detail 
later  in  this  section,  the  final  rule  at  30 
CFR  761.16(e)  requires  that  the  agency 
make  a  decision  on  each  request  for  a 
VER  determination  that  the  agency 
receives.  We  are  not  adopting  the 
proposed  rule  that  would  have 
authorized  deferral  of  a  decision  under 
some  circumstances.  However,  we  do 
not  agi^e  with  the  commenters  that  a 
deferral  would  be  a  de  facto 
adjudication  of  the  property  rights 
dispute  in  favor  of  the  surface  owner. 
Under  the  proposed  rule,  the  agency 
would  have  bad  to  make  a  decision  on 
the  request  for  a  VER  determination 
once  the  property  rights  dispute  was 
properly  adjudicated  or  ceased  to  exist. 
Therefore,  a  deferral  would  only 
temporarily  delay  a  decision  on  whether 
the  requester  has  demonstrated  the 
property  right  to  conduct  surface  coal 
mining  operations. 


One  commenter  stated  that  we  should 
rerise  the  proposed  rule  to  authorize  the 
deferral,  or  dismissal  without  prejudice, 
of  a  request  for  a  VER  determination 
only  for  situations  in  which  the 
property  rights  are  currently  the  subject 
of  pending  litigation  The  commenter 
argued  that  section  507(h)(9)  of  the  Act 
implies  that  this  is  the  only 
circumstance  under  which  Congress  did 
not  envision  that  wo  or  the  regulatory 
authority  would  make  a  decision  purely 
on  the  basis  of  a  prima  facie 
demonstration  of  property  rights  by  the 
requester  As  discus.sed  in  greater  detail 
later  in  this  section,  we  concur  that 
section  507(h)(9)  may  reasonably  be 
read  in  this  manner.  For  this  and  other 
reasons,  final  30  CFR  761 .16(e)  provides 
that,  unless  the  imderlying  property 
rights  are  in  litigation,  the  agency 
responsible  for  the  VER  determination 
must  make  that  deternij  nation  based  on 
the  merits  of  the  information  in  the 
record.  If  the  property  rights  are  in 
litigation,  final  30  CFR  761  16(e)(3)(i) 
requires  that  the  agency  find  that  the 
requester  has  not  demonstrated  VER. 
The  final  rule  specifies  that  this 
decision  must  be  made  without 
prejudice,  as  the  conunenter  suggested. 

One  commenter  expressed  concern 
that,  imder  the  proposed  rule,  persons 
with  no  legal  standing  could  allege  a 
property  rights  dispute  and  thus 
preclude  a  decision  on  the  request  for  a 
VER  determination.  The  commenter 
m-ged  that,  at  a  minimum,  we 
incorporate  the  preamble  restrictions  on 
the  meaning  of  the  term  "property  rights 
disputes"  into  the  rule  itself.  As 
discussed  below,  we  have  revised  the 
final  rule  to  address  the  commenler's 
concerns. 

Most  commenters  opposing  the 
proposed  rule  and  its  deferral 
requirement  cited  two  Federal  court 
decisions  from  the  Eastern  District  of 
Kentucky.  Akers  v.  Baldmn.  No.  84-68 
(Februar\'  28,  1985)  and  ,4Jcers  v. 
Bradley,  No.  84-88  (June  1988)  as 
supporting  their  position.  Both 
decisions  concern  the  same  ca.se.  which 
dealt  with  the  issue  of  what  action  the 
regulatory  authority  could  and  should 
take  on  a  permit  application  wfule  a 
property  rights  dispute  is  pending 
resolution  in  State  court.  In  its  opinion, 
the  court  included  the  following 
discu.ssion  of  the  meaning  of  the  section 
510(b)(6)(C)  prohibition  on  regulaton,' 
authority  adjudication  of  property  rights 
disputes: 

The  court  tinds  itself  simply  unable  to 
accept  the  arguments  of  the  state  defendants 
and  inleri'ening  defendants  that  Congress  did 
not  intend  thai  the  stale  agency  regulating 
siuface  mining  not  be  required  to  make  a 
determination  whether  the  permit 
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application  rellecu  i  prima  facie  right  undur 
slalB  law  lo  ongogo  in  surface  mining. 

Such  argument  flies  in  the  face  of  the  plain 
and  unambiguous  language  of  the  statute  and 
also  its  context  and  history-  Thus.  30  U.S.C. 
S  1260(b)(6)  IsecUon  510(b)(6)  of  SMCRAj 
requires  the  mining  company  applicant  for  a 
permit  to  demonstrate  in  one  of  three  ways 
that  it  has  the  right  to  surface  mine.  This  may 
be  done  by  furnishing  the  written  consent  of 
the  surface  owner,  a  conveyance  expressly 
granting  the  right  to  surface  mine,  or  a  deed 
which  when  considered  with  appUcable  state 
law  will  reflect  such  right. 

The  state  and  intervening  defendants  argue 
that  for  the  slate  agency  to  conatme  a  deed 
in  the  light  of  state  law  is  to  engage  in  the 
resolution  of  a  property  dispute  in  violation 
of  the  language  of  the  federal  statute.  This 
construction  is  not  borne  out  by  the 
legislative  history. 
«         •         •         •         • 

Proper  principles  of  statutory  construction 
require  the  court  to  construe  the  statute  as  a 
whole  giving  effect  to  all  of  its  language. 
ICitation  omitted.)  The  only  construction  of 
30  U  S.C.  1260(b)(6)  which  meets  this 
criterion  is  that  ■  '  •  Congress  intended  that 
the  state  regulatory  authority  reviewing  the 
permit  application  administratively  ascertain 
that  a  prima  facie  showing  of  the  right  to 
surface  mine  under  state  law  has  been 
properly  documented  by  the  applicant.  To 
this  extent,  the  agency'  is  required  to  make  a 
legal  determination.  This  is  subject,  of 
course,  to  the  right  of  the  parties  to  resort  to 
the  courts  for  a  5nal  determination,  which 
the  state  agency  must  then  respect. 

The  court  concludes  that  the  language  so 
heavily  relied  upon  by  the  state  and 
intervening  defendants  appearing  at  the  end 
of  51260(b)(6)(C)— 

"Provided.  That  nothing  in  this  [Act]  shal) 
be  construed  to  authorize  the  regulatory 
authority  to  adjudicate  property  rights 
disputes" — means  only  that  the  regulatory 
agency  would  not  have  power  to  determine 
whether  any  given  conveyance  had  been 
obtained  by  fraud,  whether  the  consent 
obtained  was  signed  by  the  proper  heirs  to 
a  particular  tract  of  land,  whether  there  was 
a  boundary  line  or  other  dispute  concerning 
the  realty's  description,  and  other  such 
individualized  matters. 

Akers  v.  Baldwin.  C.A.  No.  84-88  (E.D. 
Ky,  Feb.  28, 1985),  slip  op.  al  9-12. 
emphasis  added. 

The  court  noted  that,  imder  SMCRA, 
the  regulatory  authority  has  no 
administrative  procedures  for  ruling  on 
boundary  line  or  fraud  claims,  on  who 
is  the  proper  heir  to  a  particular  tract  of 
real  estate,  or  other  individualized 
disputes  of  similar  nattire.  The  court 
further  stated  its  belief  that  the 
regulatory  authority  could  not  prohibit 
permit  issuance  on  the  basis  of  disputes 
of  this  nature.  According  to  the  court, 
construing  the  Act  in  this  manner 
"could  prevent  issuance  of  a  permit 
even  where  a  deed  expressly  granted  the 
right  to  surface  mine,"  a  result  which 
the  court  found  to  be  inconsistent  with 


Congressional  intent.  Akers  v.  Baldwin, 
supw,  at  15. 

In  a  |une  20, 1988  decision  finally 
disposing  of  this  case,  now  entitled 
Akers  v.  Bmdiey,  the  court  reiterated  its 
conclusion  in  Alcers  v.  Baldwin,  supin, 
that  "|30)  U.S.C.  §  1260(b)(6)  [section 
510(b)(6)  of  SMCRA)  and  the  legislative 
history  reflect  a  congressional  intent 
that  the  regulatory  authority  reviewing 
the  permit  application  make  an 
adininistrative  determination  that  the 
language  of  the  severance  instrument  is 
construed  under  state  law  to  authorize 
surface  mining."  The  court  also  rejected 
plaintiffs'  argument  that  the  regulatory 
authority  must  withhold  or  suspend  the 
permit  if  the  agency  receives  an 
objection  disputing  the  applicant's  right 
to  mine  coal  by  surface  methods:  "The 
court  ^ds  no  clear  indication  that 
Congress  intended  the  permit  process  to 
be  suspended  in  this  circumstance 
*  *  •."  jtiersv.  Brodtey,  impaginated 
slip  op. 

After  considering  the  AJcers  court's 
analysis  of  the  meaning  of  the  statutory 
prohibition  on  adjudication  of  property 
rights,  commenters'  arguments 
concerning  the  deferral  provisions  of  the 
proposed  rule,  and  the  language  of  the 
Act,  we  have  decided  against  adoption 
of  proposed  30  CFR  761.13(d)(2)(ii), 
which  would  have  required  deferral  of 
a  decision  on  a  request  for  a  VER 
determination  whenever  the  underlying 
property  rights  are  in  dispute.  Our 
decision  not  to  proceed  with  the 
approach  in  the  proposed  rule  also 
receives  support  from  Helmick  v.  United 
States,  No.  95-0115  (N.D.  W.Va.  1997). 
in  which  the  court  ordered  us  to  make 
a  decision  on  a  VER  determination 
request  even  though  the  surface  and 
mineral  owners  disagreed  about  the 
proper  interpretation  of  the  deeds  for 
the  property. 

By  requiring  that  the  agency  make  an 
appealable  decision  on  every  request, 
the  final  rule  is  consistent  with  the 
public  policy  interest  in  expeditious 
decision-making.  And,  by  requiring  that 
the  agency  find  that  the  requester  has 
not  demonstrated  VER  if  the  property 
rights  are  the  subject  of  pending 
litigation,  the  final  rule  properly 
balances  that  public  policy  interest  with 
the  need  to  protect  the  interests  of 
surface  landowners  and  other  persons 
with  a  legal  interest  in  the  property,  as 
directed  by  section  102Cb)  of  SMCRA.  In 
addition,  the  final  rule  is  consistent 
with  the  Interior  Board  of  Land  Appeals' 
interpretation  of  section  510(b)(6)(C)  of 
SMCRA  in  Marion  A.  Taylor,  125  IBLA 
271.  277  (February  19. 1993),  as 
discussed  later  in  this  portion  of  the 
preamble. 


The  final  rule  that  we  are  adopting 
today  requires  that  the  agency  make  a 
decision  on  every  request  for  a  VER 
determination  that  it  receives.  Under  30 
CFR  761.16(e)(3)(i),  the  agency  must 
determine  that  the  requester  has  not 
demonstrated  VER  whenever  the 
property  rights  claimed  by  the  requester 
are  the  subject  of  pending  litigation  in 
a  court  or  adininistrative  body  with 
jiuisdiction  over  the  property  rights  in 
question.  That  determination  must  be 
subject  to  administrative  and  judicial 
review  and  it  must  be  made  vdthout 
prejudice,  medoing  that  the  requester 
may  refile  the  request  once  the  property 
rights  dispute  is  finally  adjudicated.  In 
all  other  cases  involving  property  rights 
disagreements,  the  final  rule,  at  30  CFR 
761.16(e)(3)(ii).  requires  that  the  agency 
evaluate  the  merits  of  the  information  in 
the  record,  including  all  comments 
received,  and  determine  whether  the 
requester  has  demonstrated  that  the 
requisite  property  rights  exist  in 
accordance  with  paragraph  (a),  (c)(1),  or 
(c)(2)  of  the  definition  of  VER.  In  the 
absence  of  pending  litigation,  the 
agency  may  not  defer  a  decision  on  the 
merits  of  the  request  merely  because  the 
surfece  ourner,  the  surface  management 
agency,  or  other  persons  oppose  the 
request  or  disagree  with  the  validity  of 
the  property  rights  claimed  by  the 
requester. 

We  believe  that  the  final  rule  reflects 
good  administrative  practice  by 
reducing  the  lengthy  delays  that 
sometimes  result  from  deferring 
decisions  until  property  rights 
disagreements  are  fully  resolved.  The 
rule  is  responsive  to  those  comments 
arguing  for  a  more  expedited , 
understandable,  and  predictable 
decision-making  process  in  situations 
that  involve  property  rights 
disagreements.  "The  rule  also  is 
consistent  with  commenters'  desire  for 
decisions  that  are  subject  to 
administrative  and  judicial  review.  And 
it  provides  ample  opportimity  for 
persons  who  disagree  with  the 
requester's  property  rights  claims  to 
initiate  legaJ  action  contesting  those 
claims  and  thus  activate  the  provision  of 
the  rule  that  requires  the  agency  to  find 
that  the  requester  has  not  demonstrated 
VER.  pending  final  adjudication  of  the 

dispute.  

We  believe  that  30  CFR 
761.16(e)(3)(i),  which  requires  that  the 
agency  determine  that  the  requester  has 
not  demonstrated  VER  whenever  the 
property  rights  claimed  by  the  requester 
are  the  subject  of  pending  litigation,  is 
consistent  with  section  10Z(b)  of 
SMCRA,  That  section  states  that  one  of 
the  Act's  purposes  is  to  "assure  that  the 
rights  of  surface  landowners  and  other 


persons  with  a  legal  interest  in  the  land 
or  appurtenances  thereto  are  fully 
protected  from  [siu^ace  coal  mining) 
operations."  Section  102(m).  which 
stales  that  another  purpose  of  SMCRA  is 
"protection  of  the  public  interest," 
provides  further  support  for  this  rule. 

The  final  rule  also  is  consistent  with 
the  court's  assertion  in  the  Alters 
decision  that  the  regulatory  authority 
should  not  issue  mining  permits  prior  lo 
the  conclusion  of  litigation  concerning 
the  interpretation  of  property  rights 
conveyances  for  lands  within  those 
permit  applications.  In  reaching  this 
decision,  the  court  found  that: 

[Tlhe  pubjic  interest  dictates  that  the 
physical  integrity  of  the  surface  lands  be 
preserved  until  the  constitutionality  of  the 
statute  discussed  herein  (relating  to  brtjad 
form  deed.s)  has  been  finally  determined.  The 
mining  companies  can  always  do  their 
mining  after  the  statute  is  declared 
unconstitutional,  if  such  is  the  result.  The 
lands,  once  strip  mined,  cannot  be  restored 
to  their  pristine  state, 

Akers  v,  Baldwin.  No,  84-88  (E,D.  Ky. 
1985).  slip  op.  at  14-15. 

We  beheve  that  a  similar  rationale 
should  apply  to  VER  determinations 
under  section  S22(e),  since  these 
determinations  are  preciusors  to 
permitting  actions,  and  may  be  made  as 
part  of  the  permitting  process. 

In  addition,  the  final  nde  is  consistent 
with  the  Interior  Board  of  Land  Appeals' 
interpretation  of  section  510(b)(6)(C)  of 
SMCRA  in  Marion  A  Taylor.  125  IBLA 
271.  277  (February  19,  1993).  In  that 
case,  the  Board  held  that,  if  the 
regulatory  authority  receives  notice  of  a 
legal  dispute  concerning  the  validity  of 
property  rights,  but  nonetheless  allows 
the  applicant  or  permittee  to  conduct 
surface  coal  mining  operations  on  the 
disputed  area,  the  regulatory  authority 
has  effectively  adjudicated  the  property 
rights  dispute  in  favor  of  the  applicant 
or  permittee  in  violation  of  section 
510(b)(6)(C)  of  the  Act,  The  Board  found 
that  the  existence  of  a  legitimate 
ongoing  legal  dispute  means  that  the 
permit  applicant  was  imable  to 
demonstrate — and  the  regulatory 
authority  was  imable  to  find — that  the 
applicant  had  the  legal  tight  to  mine  the 
coal  by  the  method  intended,  VER 
determinations  are  precursors  to 
permitting  actions,  and  may  be  made  as 
part  of  the  permitting  process. 
Therefore,  the  Board's  rationale  also 
would  apply  to  VER  determinations  in 
situations  involving  property  rights 
disputes  that  are  pending  resolution  in 
a  court  of  competent  jurisdiction  or 
other  appropriate  legal  venue. 

However,  we  do  not  interpret  the 
proviso  in  section  510(b)(6)(C)  of 
SMCRA  as  applying  to  situations  in 


which  there  is  only  a  mere  allegation  of 
a  property  rights  dispute.  As  stated  in 
the  preamble  to  the  proposed  rule,  if  the 
parties  are  not  diligently  pursuing 
resolution  of  their  disagreement  in  the 
proper  administrative  or  judicial  venue, 
then  the  agency  processing  the  request 
for  a  VER  determination  may  reasonably 
conclude  that  the  lack  of  any  serious 
attempt  to  resolve  the  disagreement  in 
the  appropriate  legal  venue  means  that 
no  bona  fide  dispute  exists.  We  tjelieve 
that  the  threshold  that  30  CFR 
761.16(o)(3)(i)  establishes  for  property 
rights  disputes  is  a  reasonable  approach 
that  will  comply  with  the  requirements 
of  the  Act  wmle  avoiding  the  potential 
disruption  of  the  permitting  process  and 
mining  industry  that  could  result  from 
a  lower  threshold  that  countenances 
unsupported  or  frivolous  allegations. 
This  threshold  also  shotUd  resolve  a 
commenters  concern  that,  under  the 
proposed  rule,  persons  with  no  legal 
standing  could  allege  a  property  rights 
dispute  and  thus  preclude  a  decision  on 
the  request  for  a  VER  determination. 

Further,  as  one  commenter  noted, 
applying  the  statutory  prohibition  on 
adjudication  of  property  rights  disputes 
only  to  those  disputes  pending 
resolution  in  the  appropriate  legal 
venue  is  consistent  with  section 
507(b)(9)  of  the  Act.  This  section, 
which,  like  section  510(b)(6)(C), 
contains  a  prohibition  on  regulatory 
authority  adjudication  of  property  title 
disputes,  provides  that  a  permit 
applicant  must  identif>'  whether  the 
claimed  right  of  entry  is  the  subject  of 
pending  court  litigation.  Although  not 
necessarily  conclusive,  this  provision 
does  suggest  that  Congress  did  not 
consider  a  property  rights  dispute  to  be 
bona  fide  in  the  absence  of  litigation. 

Finally,  in  Akers  v,  Bradley,  supra. 
the  coiul  held  that  there  is  no  indication 
that  Congress  intended  .section 
510(b)(6)(C),  the  other  provision  of 
SMC]RA  that  contains  a  prohibition  on 
adjudication  of  property  rights  disputes, 
to  be  interpreted  as  requiring  that  the 
regulatory  authority  withhold  or 
suspend  the  permit  whenever  the 
agency  receives  an  objection  disputing 
the  applicant's  tight  to  mine  coal  by 
surface  methods. 

Some  commenters  argued  that  a  mere 
allegation  of  a  property  rights  dispute 
should  suffice  to  invoke  the  prohibition 
on  adjudication  of  property  rights 
disputes  in  section  510(b)(6)(C)  of  the 
Act  because  many  persons  would  likely 
become  aware  of  a  potential  dispute 
only  upon  receipt  of  the  notice  required 
by  the  rule.  We  recognize  that  the 
situation  posited  by  the  commenters  is 
likely  to  occur.  However,  we  believe 
that  the  final  rule  provides  persons  with 


legitimate  property  rights  coDcenu 
ample  opportunity  to  initiate  the 
appropriate  legal  or  administrative 
action  during  the  comment  period  on 
the  VER  determination  request. 

For  clarity,  we  have  revLsed  the  public 
notice  content  requirements  in  30  CFR 
761.16(d)(1)  by  adding  a  new  paragraph 
(iv)  to  require  that  the  notice  include  a 
statement  specifying  that  the  agency 
vrill  not  make  a  decision  on  the  merits 
of  the  request  if.  by  the  close  of  the 
comment  period  on  the  request,  a 
person  with  a  legal  interest  in  the 
property  initiates  appropriate  legal 
action  to  resolve  the  property  ri^ts 
dispute  in  the  proper  venue.  But  even 
if  a  person  is  unable  to  take  legal  action 
during  this  time,  the  property  rights 
adjudication  prohibition  of  section 
510(b)(6)(C)  means  that  subsequent 
initiation  of  litigation  to  resolve  the 
property  rights  dispute  can  prevent 
regulatory  authority  approval  of  any 
permit  application  that  might  follow  the 
VER  determination.  See  Marion  A. 
Tavlor,  125  IBLA  271  (February  19. 
1993). 

One  commenter  argued  that  an  agency 
determination  that  a  person  has  VER 
despite  the  presence  of  comments  in  the 
record  that  disagree  with  the  requester's 
property  rights  claims  would  expose  the 
agency  to  takings  claims  on  the  basis 
that  the  decision  authorized  physical 
intrusion.  According  to  the  commenter. 
it  would  constitute  "an  official  blessing 
of  an  improper  usurpation  of  landowner 
and  homeowner  rights  to  iminterrupted 
possession  and  enjoyment  of  property," 
We  are  not  aware  of  any  case  law 
supporting  these  assertions, 

3,  Action  on  Incomplete  Requests 

The  proposed  rule  did  not  specify 
what  action  the  agency  responsible  for 
the  VER  determinabon  coiild  or  should 
take  if  the  person  requesting  the  VHR 
determination  does  not  respond  to  an 
agency  request  for  additional 
information  Final  30  CFR  761, 16(c)(4) 
and  (e)(4)  state  that  if  you  do  nol>' 
provide  the  necessary  additional 
information  in  a  timely  fashion,  the 
agency  must  issue  a  determination  thai 
you  have  not  demonstrated  VER, 

The  rules  also  specify-  that  the  agenc>' 
must  make  these  determinations 
without  prejudice,  meaning  that  you 
may  refile  the  request  at  a  later  time  if 
desired. 

We  are  adding  the.se  provisions  to  the 
final  nde  in  response  to  several 
comments  urging  us  to  streamline  the 
decision-making  process  to  minimize 
delays.  One  commenter  requested  that 
the  final  rules  be  revised  to  "avoid  the 
inefficient  and  unfair  delays  attendant 
to  the  agency's  historic  procedural 
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posturing  to  avoid  disposition  of  issues 
critical  to  private  property  rights."  The 
commenter  stated  that  prompt  issuance 
of  final  decisions  also  would  reduce  the 
agency's  takings  exposure  and  better 
comport  with  5  U.S.C.  555fb),  which 
provides  that  "|w|ith  due  regard  for  the 
convenience  and  necessity  of  the  parties 
or  their  representatives  and  within  a 
reasonable  time,  each  agency  shall 
proceed  to  conclude  a  matter  presented 
toil." 

We  do  not  agree  that  the  commenter 
has  accurately  characterized  the 
agency's  previous  actions  concerning 
VER  determinations.  However,  we  agree 
that  prompt  decisions  are  desirable. 
Accordingly,  we  are  adding  30  CFR 
76 1 .  16(c)(4 j  and  (e)l4)  to  avoid  decision- 
making delays  resulting  from 
incomplete  submissions  or  failure  to 
respond  to  agency  requests  for 
additional  information.  Under  those 
rules,  when  a  person  does  not  supply 
the  information  requested  by  the  agency 
under  30  CFR  761.16tb)  or  (e)(ll  within 
the  time  specified,  the  agency  must 
issue  a  determination  that  the  person 
has  not  demonstrated  VER.  A  person 
who  receives  this  type  of  VER 
determination  has  the  right  to  seek 
administrative  and  judicial  review  of 
the  determination.  In  addition,  the  final 
rules  specify  that  the  agency  must  make 
these  determinations  without  prejudice, 
meaning  that  the  request  may  be 
resubmitted  at  any  time. 

We  anticipate  that  this  provision  of 
the  final  rule  will  eliminate  the  lengthy 
delays  in  decision-making  that 
sometimes  have  occurred  in  the  past  as 
a  result  of  incomplete  submissions.  In 
addition,  the  final  rule  is  consistent 
with  Helmick  v.  United  States.  No.  95- 
0115  (N.D.  W.Va.  1997),  in  which  the 
court  ordered  us  to  issue  a  VER 
determination  even  though  the  requester 
had  not  supplied  all  requested 
information. 

Whenever  an  agency  issues  a  decision 
under  30  CFR  761.1B(c)(4)  or  (e)(4).  if 
will  retain  the  materials  submitted  with 
the  request.  Those  materials  will 
become  part  of  the  administrative  record 
for  the  decision.  If  the  requester 
subsequently  desires  a  new 
determination,  the  agency  may,  at  its 
discretion,  either  require  complete 
resubmission  of  the  request  or  allow  the 
requester  to  submit  only  the  new 
materials  together  with  a  request  for 
reconsideration  of  the  previous 
determination. 

4.  Administrative  Completeness 
Reviews. 

When  a  person  submits  a  request  for 
a  VER  determination,  the  proposed  rule 
would  have  required  the  agency 


responsible  for  the  VER  determination 
to  initiate  notice  and  comment 
procedures  without  first  reviewing  the 
request  to  determine  whether  it 
contained  all  components  required 
under  30  CFR  761.13(b).  We  believe  that 
this  approach  represents  an  inefficient 
use  of  resources  on  the  part  of  both  the 
agency  and  the  requester  because  it 
could  result  in  premature  notice  and 
comment. 

Therefore,  the  final  rule  includes  a 
new  30  CFR  761.16(c),  which  provides 
that,  upon  receipt  of  a  request  for  a  VER 
determination,  the  agency  must  conduct 
an  initial  review  to  determine  whether 
the  request  includes  all  applicable 
components  of  the  submission 
requirements  of  30  CFR  761.16(b).  This 
review  addresses  only  the 
administrative  completeness  of  the 
request,  not  its  legal  or  technical 
adequacy. 

Under  the  final  rule,  the  agency  must 
proceed  to  implement  the  notice  and 
comment  requirements  of  30  CFR 
761.16(d)  if  die  request  includes  all 
necessary  components.  However,  if  the 
request  does  not  include  all  necessary 
components,  the  rule  requires  that  the 
agency  notify  the  requester  and 
establish  a  reasonable  time  for 
submission  of  the  missing  information. 
If  the  requester  does  not  submit  this 
information  within  the  specified  time  or 
any  subsequent  extensions,  the  final 
rule  requires  that  the  agency  issue  a 
determination  that  the  requester  has  not 
demonstrated  VER.  Under  the  final  rule, 
the  agency  must  issue  this 
determination  without  prejudice, 
meaning  that  the  requester  may  refile 
the  request  at  any  time  after  obtaining 
the  missing  information. 

We  believe  that  the  addition  of  this 
step  will  streamline  the  decision- 
making process,  as  desired  by  several 
commenters.  It  also  will  promote  more 
efficient  use  of  resources  by  avoiding 
the  expenses  and  delays  associated  with 
providing  notice  and  comment  on  an 
incomplete  request.  And  it  is  consistent 
with  the  permit  application  review 
requirements  of  30  CFR  773.13(ai, 
which  do  not  require  initiation  of  notice 
and  comment  procedures  until  the 
regulatory  authority  determines  that  the 
application  is  administratively 
complete.  Since  VER  determinations  are 
precursors  to  the  permitting  process, 
and  may  be  made  as  part  of  that  process, 
we  believe  that  the  use  of  similar  review 
procedures  is  appropriate. 

5.  Notification  Requirements  for  Lands 
Listed  in  30  CFR  761.11(a) 

As  published  on  September  14, 1983, 
30  CFR  761.12(b)(2)  included  a 
requirement  that  the  agency  responsible 


for  the  VER  determination  notify  the 
National  Park  Service  or  the  U.S.  Fish 
and  Wildlife  Service  of  any  request  for 
a  VER  determination  for  lands  within 
the  boundaries  of  an  area  over  which 
one  of  those  agencies  has  jurisdiction. 
Proposed  30  CFR  761.13(c)(4)  would 
have  applied  this  requirement  to  all 
areas  protected  under  section  S22(e)(l) 
of  SMCRA  and  30  CFR  761.11(a),  not 
just  to  those  areas  under  the  jurisdiction 
of  the  National  Park  Service  or  the  Fish 
and  Wildlife  Service. 

However,  upon  reconsideration,  we 
find  no  basis  for  disparate  treatment  of 
section  522(e)(1)  lands  relative  to  other 
lands  protected  under  section  522(e).  In 
enacting  section  522(e),  Congress  did 
not  establish  a  hierarchy  of  protection  or 
make  any  other  substantive  distinction 
among  the  lands  protected  under  that 
section.  Furthermore,  this  provision  is 
largely  duplicative  of  proposed  30  CFR 
761.13(c)(l)(iv)  and  (2),  which  would 
have  required  that  the  agency  provide 
notice  and  reasonable  opportunity  to 
comment  to  the  owner  of  the  structure 
or  feature  causing  the  land  to  come 
under  the  protection  of  30  CFR  761.11. 

Therefore,  we  are  not  adopting 
proposed  30  CFR  761.13(c)(4).  Instead, 
we  are  modifying  the  notice  and 
coinment  provisions  of  proposed  30 
CFR  761.13(c)(l)(iv)  and  (2)  to 
incorporate  the  minimum  comment 
period  requirements  of  proposed  30  CFR 
761.13(c)(4)  and  the  1983  version  of  30 
CFR  761.12(b)(2).  In  the  final  rule,  those 
requirements  appear  at  30  CFR 
761.16(d)(l)(vi)  and  (vii),  (2)(ii),  and  (3), 
which  provide  for  a  minimum  initial 
comment  period  of  30  days  from  the 
date  that  the  agency  with  primary 
jurisdiction  over  the  values  or  feature 
causing  the  land  to  come  under  the 
protection  of  30  CFR  761.11  receives  the 
notice,  with  another  30  days 
automatically,  available  upon  request 
We  have  also  added  a  proviso  to  30  CFR 
761.16(d)(3)  stating  that  the  agency 
responsible  for  the  VER  determination 
may  grant  additional  time  for  good 
cause  upon  request.  The  latter  provision 
is  intended  to  cover  extenuating  and 
unusual  circumstances  such  as 
situations  in  which  critical  agency 
personnel  or  one  or  more  persons  listed 
in  30  CFR  761.16(d)(2)  are  legitimately 
absent  or  unavailable  during  the 
comment  period.  Another  example 
would  be  a  situation  in  which  a  surfece 
owner  or  surface  management  agency  is 
unable  to  complete  the  necessary  legal 
research  within  60  days  despite 
reasonably  diligent  efforts  to  do  so. 


fl.  Pawgruph  la):  To  Which  Agency 
Must  You  Submit  a  Request  for  a  VER 
Determination? 

Final  30  CFR  761.16(a)  provides  that 
we  will  make  all  VER  determinations  for 
Federal  lands  within  the  areas  listed  in 
30  CFR  761.11  (a)  and  (b).  Those  areas 
correspond  to  the  areas  Usted  in 
paragraphs  (e)(1)  and  (e)(2)  of  section 
522  of  SMCRA.  VER  determinations  for 
all  other  lands,  including  non-Federal 
lands  within  the  areas  listed  in  30  CFR 
761.11(a),  are  the  responsibility  of  the 
regulatory  authority.  The  final  rule  thus 
reflects  the  revised  Federal  lands 


regulations  at  30  CFR  740.4(a)(4)  and 
745.13(o). 

Consistent  with  revised  30  CFR 
740.11(g).  the  final  rule  also  specifies 
that  the  definition  of  VER  in  30  CFR 
761.5  applies  to  all  VER  determinations 
for  lands  protected  under  30  CFR  761.11 
(a)  or  (b),  including  non-Federal  lands 
within  the  areas  listed  in  30  CFR 
761.11(a),  regardless  of  whether  we  or 
the  State  make  the  determination.  For 
all  other  lands,  both  we  and  State 
regulatory  authorities  must  use  the 
definition  of  VER  in  the  appropriate 
approved  regulatory  program.  Within 
primacy  States  udthout  a  cooperative 


agreement  under  30  CFR  part  745.  and 
in  any  State  with  a  cooperative 
agreement  that  does  not  delegate  VER 
determination  responsibility  to  the 
State,  we  will  apply  the  approved  State 
program  definition  of  VER  when  making 
VER  determinations  for  Federal  lands 
outside  the  areas  listed  in  30  CFR 
761.11  (a)  and  (b).  as  required  by  30  CFR 
740.11(a). 

In  keeping  with  plain  language 
principles  and  a  request  from  a 
commenter,  final  30  CFR  761.16(a) 
presents  these  requirements  in  tabular 
form: 


Paragraph  of  §761.11  that 
provides  protection 

Protected  feature 

Type  of  land  to  which 
request  penains 

Agency  respor^sible  for         Applicat)4e  definition  of 
determination             ^      valid  existing  nghits 

(a) -. 

(b) 

(9) 

Nabonal  partis,  wildlite  ref- 
uges, etc. 

National  parKs.  wildlife  ref- 
uges, etc. 

Federal  lands  in  national 
forests  3. 

Public  parte  and  tiistonc 
places. 

Federal  ..„ „ 

fton-Federal  , 

Federal 

OSM.- 

Hegulato«y  authority  .- 

OSM  

Begulalory  auttrorily 

Federal.' 
FadenL' 
Federal' 
Regulatory  program  » 

ftegulatory  program.^ 
Regulatory  program.^ 

Regulatory  progiam.s 

Schoofs,  ctiurciies.  parte. 

etc. 
Cemeteries 

Regulatory  auttiortty „.. 

Regulatory  authority  .... 

Does  not  matter     .... 

'  Definition  in  30  CFR  761.5. 

^Oefinrtion  in  applicable  State  or  Federal  regulatory  program  in  30  CFR  Chapter  VII,  Subchapter  T. 

3  Iteither  section  522(e)  of  SMCRA  nor  30  (5FR  761.11  provides  special  protection  for  non-Federal  lands  wittiin  national  forests.  Theretore.  this 
table  does  not  include  a  category  for  those  lands 


See  Parts  X  and  XI  of  this  preamble 
for  a  discussion  of  the  comments 
received  on  this  aspect  of  the  proposed 
rule. 

C.  May  a  Request  for  a  VER 
Determination  Be  Submitted  Separately 
From  a  Permit  Application? 

Paragraph  (b)  of  30  CFR  761.16 
expressly  states  that  you  may  submit  a 
request  for  a  VER  determination  before 
preparing  and  submitting  a  permit 
application,  unless  the  applicable 
regulatory  program  provides  otherwise. 
The  final  rule  thus  codifies  existing 
policy,  as  stated  in  the  preambles  to  the 
1983  final  rule  (see  48  FR  41322, 
September  14,  1983)  and  the  1991 
proposed  rule  (see  56  FR  33161.  July  18, 
1991),  and  removes  language  in  conflict 
with  that  policy.  It  also  is  consistent 
with  43  CFR  4.1391(b)(1),  which 
provides  for  administrative  review  of 
VER  determinations  that  are  made 
independently  of  a  decision  on  a  permit 
application. 

Surface  coal  mining  operations  may 
not  always  be  technically  feasible, 
legally  permissible,  or  economically 
viable  in  the  absence  of  VER.  Therefore, 
a  requirement  that  requests  for  VER 
determinations  be  accompanied  by  a 


permit  application  may  be  unreasonably 
burdensome  in  that  it  could  result  in 
significant  permit  application 
preparation  expenditures  that  would  be 
futile  if  the  agency  ultimately 
determines  that  the  requester  does  not 
have  VER  and  consequently  is  ineligible 
to  receive  a  permit.  This  is  especially 
true  of  Federal  lands  within  the  areas 
specified  in  30  CFR  761.11  (a)  and  (b). 
for  which  we  have  sole  authority  to 
process  requests  for  VER  determinations 
even  when  we  are  not  the  regulatory 
authority  responsible  for  reviewing 
permit  applications. 

However,  our  adoption  of  this  rule 
does  not  prevent  States  from  requiring 
that  requests  for  VER  determinations  be 
accompanied  by  a  permit  application. 
Sections  503  and  505  of  SMCRA  afford 
States  considerable  discretionary 
authorit}-  to  adopt  requirements  that 
either  have  no  Federal  counterparts  or 
are  more  stringent  than  their  Federal 
counterparts  in  achieving  the 
requirements  and  purposes  of  the  Act. 
Furthermore,  before  reaching  a  decision 
on  a  request  for  a  VER  determination, 
we  reserve  the  right  to  request 
information  normally  submitted  as  part 
of  a  permit  application.  We  will  make 


this  request  only  if  we  determine,  on  a 
case-specific  basis,  that  we  need  that 
information  to  properly  evaluate  the 
request  for  a  VER  determination 

D.  Paragraph  (b):  What  Information 
Must  You  Include  in  a  Request  for  a 
VER  Determination? 

Paragraph  (b)  of  30  CFR  761.18 
contains  submission  and  content 
requirements  for  requests  for  VER 
determinations.  As  discussed  in  the 
preamble  to  the  proposed  rule,  we 
derived  these  requirements  primarily 
from  provisions  that  we  proposed  as  30 
CFR  761.12(a)(1)  on  luly  18,  1991, 
which,  in  turn,  are  similar  to  guidelines 
in  the  preamble  to  the  1983  definition 
of  VER.  See  48  FR  41314,  September  14. 
1983.  However,  because  the  definition 
of  VER  that  we  are  adopting  today  does 
not  contain  a  takings  standard,  the  final 
rule  does  not  include  items  from  the 
1983  and  1991  documents  Chat  pertain 
only  to  that  standard. 

Paragraph  (b)(1):  Submission 
Requirements  for  Property  Rights 
Demonstration 

All  requests  for  VER  determinations 
for  surface  coal  mining  operations  other 
than  roads  must  include  the  information 
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required  by  30  CFR  761.16(b)(:).  The 
agency  responsible  for  making  the  VER 
determination  will  use  this  informatian 
to  evaluate  whether  you  have  met  the 
property  rights  demonstration 
requirement  of  paragraph  (a)  of  the 
definition  of  VER  in  30  CFR  761.5. 

Paragraphs  (bl(l)  (i)  through  (vi)  of  the 
final  rule  are  substantively  identical  to 
paragraphs  (b)(21  (i)  through  (v)  and  (vii) 
of  30  CFR  761.13  in  the  proposed  rule. 
These  paragraphs  require  a  legal 
description  of  the  land;  complete 
documentation  of  the  character  and 
extent  of  the  requester's  current 
interests  in  the  surface  and  mineral 
estates  in  question;  a  complete  chain  of 
title  and  discussion  of  any  title 
instrument  provisions  concerning 
mining  or  mining-related  surface 
disturbances  or  facilities;  a  description 
of  the  nature  and  ownership  of  all 
property  rights  for  the  surface  or 
'mineral  estates  in  question  as  of  the  date 
that  the  land  came  under  the  protection 
of  30  CFR  761.11;  and  a  description  of 
the  type  and  extent  of  surface  coal 
mining  operations  plaiued,  including 
the  intended  method  of  mining  and  any 
mining-related  surface  facilities,  and  an 
explanation  of  how  the  planned 
operations  are  consistent  with  State 
propert)'  law. 

Some  commenters  opposed  these 
information  requirements  as  excessive, 
overly  burdensome,  and  improper.  They 
argue  that  the  rule  should  require  no 
more  documentation  of  property  rights 
than  the  right-of-entry  information  that 
must  be  submitted  under  30  CFR  778.15 
as  part  of  a  permit  application.  We  do 
not  agree.  In  enacting  the  prohibitions  of 
section  522(e)  of  the  Act.  Congress 
clearly  wished  to  minimize  surface  coal 
mining  operations  on  the  lands  listed  in 
that  section.  See  the  discussion  in  Part 
Vn.C.  of  this  preamble.  Therefore,  we 
and  State  regulatory  authorities  have  an 
obligation  to  ensure  that  a  person 
seeking  to  conduct  surface  coal  mining 
operations  on  those  lands  provides 
complete  documentation  of  the  requisite 
property  rights.  It  has  been  our 
experience  that  a  simple  description  of 
the  permit  applicant's  basis  for  claiming 
the  right  to  enter  and  begin  surface  coal 
mining  operations,  which  is  all  that  30 
CFR  778.15  requires  to  obtain  a  permit, 
does  not  satisfy  this  obligation. 

We  believe  that  the  requirements  of 
30  era  761.16(b)(1)  are  the  minimum 
necessary  to  ensure  that  the  agency  has 
a  record  which  accurately  and 
completely  documents  that  the 
necessary  property  rights  exist.  Property 
rights  and  related  legal  issues  can  be 
very  complex.  The  previous  rules 
provided  little  guidance  on  what 
information  must  be  submitted  as  part 


of  a  request  for  a  VER  determination. 
We  have  found  that  persons  requesting 
VER  under  those  rules  sometimes  had 
difficulty  understanding  exactly  what 
information  was  necessary  or  what  legal 
issues  needed  to  be  addressed. 
Incomplete  submissions  resulted  in 
repeated  requests  for  additional 
information.  These  requests  and  the 
time  required  to  collect  and  review  the 
additional  documentation  sometimes 
caused  significant  delays  in  the  decision 
process  and  occasionally  the  permitting 
process.  Therefore,  in  this  final  rule,  we 
are  establishing  specific  information 
requirements  in  an  attempt  to  ensiue 
that  a  person  knows  what 
documentation  must  be  submitted  as 
part  of  a  request  for  a  VER 
determination.  These  requirements 
should  expedite  the  decision-making 
process. 

Proposed  30  Cra  761.13(b)(2)(vi) 
provided  that,  if  the  coal  interests  have 
been  severed  from  other  property 
interests  and  the  surface  estate  is  in 
Federal  ownership,  the  request  must 
include  a  title  opinion  or  other  official 
statement  from  the  Federal  surface 
management  agency  confirming  that  the 
requester  has  a  property  right  to  conduct 
the  type  of  surface  coal  mining 
operations  intended.  However,  several 
commenters  opposed  this  provision  of 
the  proposed  nile  as  improperly 
providing  the  Federal  surface 
management  agency  with  a  veto 
authority  over  the  VER  determination  in 
violation  of  the  principle  of  State 
primacy  under  SMCRA. 

For  the  reasons  discussed  in  Part 
XXI.A.1.  of  this  preamble,  we  are 
replacing  proposed  paragraph  [b)(2)(vi) 
with  two  new  paragraphs  in  the  final 
rule.  New  30  CFR  761.16(b)(l)(viii) 

Cvides  that,  if  the  coal  interests  have 
n  severed  bom  other  property 
interests,  the  request  for  a  VER 
determination  must  include 
documentation  that  the  requester  has 
notified  and  provided  reasonable 
opportunity  for  the  owners  of  all  other 
property  interests  to  comment  on  the 
validity  of  the  property  right.i  claimed 
by  the  requester.  New  30  CFR 
761.16(b)(l)(ix)  provides  that  the 
request  must  include  copies  of  all 
comments  received  in  response  to  that 
solicitation. 

Finally,  in  response  to  a  request  from 
a  State  regulatory  authority,  we  are 
adding  30  CFR  761.16(b)(l)(vii)  to 
clarify  that  the  proposed  rule's 
requirement  for  complete 
documentation  of  the  nature  and 
ownership  of  all  property  interests 
includes  the  names  and  addresses  of  all 
current  owners  of  the  surface  and 
mineral  estates  in  the  land.  As  the 


commenter  noted,  the  agency  needs  that 
information  to  comply  with  the 
notification  requirements  of  30  CFR 
761.16(d)(2). 

Paragraph  (b)(2):  Submission 
Requirements  for  Good  Faith/ All 
Permits  Standard 

Final  30  CFR  761.16(b)(2)  provides 
that,  if  your  request  relies  upon  the  good 
faith/all  permits  standard  in  paragraph 
(b)(  1 )  of  the  definition  of  VER  in  30  CFR 
761.5.  you  must  submit  the  property 
rights  information  required  by  30  CFR 
761.16(b)(1).  In  addition,  the  final  rule 
requires  that  you  submit  the  following 
information  about  permits,  licenses,  and 
authorizations  for  surface  coal  mining 
operations  on  the  land  to  which  your 
request  pertains: 

•  Approval  and  issuance  dates  and 
identification  numbers  for  any  permits, 
licenses,  and  authorizations  that  you  or 
a  predecessor  in  interest  obtained  before 
the  land  came  under  the  protection  of 
30  era  761.11  or  section  522(e).  |30 
Cra761.16(b)(2)(i)l 

•  Application  dates  and  identification 
numbers  for  permits,  licenses,  and 
authorizations  for  which  you  or  a 
predecessor  in  interest  submitted  an 
application  before  the  land  came  under 
the  protection  of  30  Cra  761.11  or 
section  522(e).  (30  Cra  761.16(b)(2)(ii)| 

•  An  explanation  of  any  other  good 
faith  effort  that  you  or  a  predecessor  in 
interest  made  to  obtain  the  necessary 
permits,  licenses,  and  authorizations  as 
of  the  date  that  the  land  came  under  the 
protection  of  30  Cra  761.11  or  section 
522(e).  130  CFR  761.16(b)(2)(iii)l 

Relevant  permits  and  authorizations 
may  include,  but  are  not  limited  to. 
State  or  Federal  surface  or  underground 
coal  mining  permits,  site-specific 
wetlands  disturbance  permits,  zoning  or 
other  local  governmental  approvals. 
National  Pollutant  Discharge 
Elimination  System  permits.  State  air 
pollution  control  permits.  Mine  Safety 
and  Health  Administration 
authorizations,  U.S.  Forest  Service 
special  use  permits,  and  (for  some  types 
of  facilities  such  as  coal  preparation 
plants  and  ventilation  housing  for 
underground  mines)  building  permits. 
This  list  is  not  exhaustive,  nor  does  it 
imply  that  every  surface  coal  mining 
operation  will  require  each  of  these 
permits  and  authorizations. 

Except  for  30  Cra  761.16(b)(2)(iii). 
the  requirements  in  the  final  rule  are 
substantively  identical  to  those  that  we 
proposed  as  30  Cra  761.13(b)(2)(ix)  in 
1997.  We  have  added  the  third  item 
because,  under  the  good  faith/all 
permits  standard,  a  good  faith  effort 
does  not  necessarily  mean  that  an 
application  has  been  filed  for  all 
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required  permits,  licenses,  and 
authorizations.  See  Part  VII.C.2.  of  the 
preamble  to  this  rulemaking  for  a  full 
discussion  of  what  a  good  faith  effort 
entails. 

The  agency  responsible  for  the  VER 
determination  needs  the  information 
required  by  this  rule  to  determine 
whether  you  have  met  the  requirements 
of  paragraph  (b)(1)  of  the  definition  of 
VER  in  30  Cra  761.5  and  to  establish  a 
documented  record  of  the  basis  for  that 
determination. 

Paragraph  (b)(3):  Submission 
Requirements  for  Needed  for  and 
Adjacent  Standard 

Final  30  Cra  761.16(b)(3),  which  we 
proposed  as  30  CTO  761.13(b)(l)(viii). 
provides  that,  if  your  request  relies 
upon  the  needed  for  and  adjacent 
standard  in  paragraph  (b)(2)  of  the 
definition  of  VER  in  30  Cra  761.5,  you 
must  explain  how  and  why  the  land  is 
needed  for  and  immediately  adjacent  to 
the  operation  upon  which  the  request  is 
based.  This  explanation  must  include  a 
demonstration  that  prohibiting 
expansion  of  the  operation  onto  that 
land  would  unfairly  impact  the  viability 
of  the  operation  as  originally  planned 
before  the  land  came  under  the 
protection  of  30  Cra  761.11  or  section 
522(e).  You  also  must  supply  the 
property  rights  information  required  by 
30  era  761.16(b)(1).  The  agency 
responsible  for  the  VER  determination 
needs  the  information  required  by  this 
rule  to  determine  whether  you  have  met 
the  requirements  of  paragraph  (b)(2)  of 
the  definition  of  VER  in  30  Cra  761.5 
and  to  establish  a  documented  record  of 
the  basis  for  that  determination. 

The  final  rule  contains  three 
substantive  differences  from  the 
proposed  rule.  First,  the  final  rule 
applies  to  land  needed  for  the  operation. 
The  proposed  rule  referred  to  coal 
needed  for  the  operation.  The  change 
from  coal  to  land  ensures  consistency 
with  the  revised  definition  of  VER, 
which,  in  both  the  proposed  and  final 
rules,  applies  the  needed  for  and 
adjacent  standard  to  lands,  not  just  coal 
reserves,  that  are  needed  for  any  activity 
or  facility  included  in  the  definition  of 
surface  coal  mining  operations. 

Second,  the  final  rule  requires  an 
explanation  of  how  and  why  the  land  is 
needed  for  and  immediately  adjacent  to 
the  operation  upon  which  the  request  is 
based.  The  proposed  rule  only  applied 
this  requirement  to  the  "needed  for" 
component  of  the  standard. 

However,  because  paragraph  (b)(2)  of 
the  definition  of  VER  requires  a 
demonstration  that  the  land  is  both 
needed  for  and  immediately  adjacent  to 
the  operation  upon  which  the  request  is 


based,  we  believe  that  a  request  for  a 
VER  determination  under  this  standard 
must  include  an  explanation  of  how  and 
why  the  land  meets  both  the  "needed 
for"  and  "immediately  adjacent  to" 
component.'!  of  the  standard. 

Third,  the  final  rule  adds  the 
requirement  that  the  explanation  of  how 
and  why  the  land  is  needed  for  the 
operation  upon  which  the  request  is 
based  must  include  a  demonstration 
that  prohibiting  expansion  of  the 
operation  onto  the  land  would  unfairly 
impact  the  viability  of  the  operation  as 
originally  planned  before  the  land  came 
under  the  protection  of  30  CFR  761.11 
or  section  522(e).  This  addition  is 
consistent  with  paragraph  (b)(2)  of  the 
definition  of  Vra  in  30  Cra  761.5, 
which  establishes  that  requirement  as 
part  of  the  needed  for  and  adjacent 
standard. 

The  new  language  also  is  responsive 
to  those  commenters  who  urged  us  to 
include  a  requirement  that  the  requester 
explain  how  and  why  the  land  is 
needed  to  ensure  the  economic  viability 
of  the  operation  However,  we  do  not 
fully  agree  with  the  commenters' 
argument  that  the  land  must  be 
necessary  to  ensure  the  economic 
viability  of  the  operation.  As  provided 
in  the  final  rule  and  discussed  in  Part 
VII. D. 3.  of  the  preamble  to  this  rule,  we 
believe  that  the  "needed  for"  element  of 
the  needed  for  and  adjacent  standard 
may  be  satisfied  by  a  demonstration  that 
prohibiting  expansion  of  the  operation 
onto  the  land  would  unfairly  impact  the 
viability  of  the  operation  as  originally 
planned  before  the  land  came  under  the 
protection  of  30  Cra  761.11  or  section 
522(e). 

Paragraph  (b)(4):  Submission 
Requirements  for  Roads 

The  VER  standards  for  roads  in 
paragraphs  (c)(1)  through  (c)(3)  of  the 
definition  of  VER  in  30  Cra  761.5  do 
not  include  the  property  rights 
demonstration  required  by  paragraph  (a) 
of  the  definition  of  VER.  Therefore, 
there  is  no  need  for  requests  for  VER 
determinations  for  roads  under  those 
standards  to  include  all  information 
required  to  make  that  demonstration. 
Accordingly,  the  final  rule  establishes 
separate  information  requirements  at  30 
era  761.16(b)(4)  for  requests  for  VER 
determinations  for  roads.  The  final  rule 
is  substantively  identical  to  the  one  that 
we  proposed  as  30  Cra  761.13(b)(1), 
except  for  the  revisions  needed  to 
conform  with  the  changes  to  the  Vra 
standards  for  roads  in  paragraph  (c)  of 
the  definition  of  VER  in  30  Cra  761.5. 
as  discussed  in  Part  VII.E.  of  this 
preamble. 


If  your  request  relies  upon  one  of  the 
VER  standards  for  roads  in  paragraphs 
(c)(1)  through  (c)(3)  of  Uie  definition  of 
VER.  you  must  submit  satisfactory 
documentation  that  at  least  one  of  the 
following  statements  is  true: 

•  The  road  existed  when  the  land 
upon  which  it  is  located  came  under  the 
protection  of  30  Cra  761.11  and  section 
S22(e),  and  you  have  a  legal  right  to  use 
the  road  for  surface  coal  mining 
operations.  |30  Cra  761.16(b)(4)(i)l 

•  A  properly  recorded  right  of  way  or 
easement  for  a  road  in  that  location 
existed  when  the  land  came  under  the 
protection  of  30  CFR  761.11  and  section 
522(e).  and.  under  the  document 
creating  the  right  of  way  or  easement, 
and  imder  any  subsequent  conveyances, 
you  have  a  legal  right  to  use  or  construct 
a  road  across  the  right  of  way  or 
easement  to  conduct  surface  coal 
mining  operations.  (30  Cra 
761.]6(b)(4)(ii)I 

•  A  valid  permit  for  use  or 
construction  of  a  road  in  that  location 
for  surface  coal  mining  operations 
existed  when  the  land  came  under  the 
protection  of  SOCra  761.11  and  section 
522(e).  |30  era  761.16(b)(4)(iii)l 

Paragraph  (c)(4)  of  the  definition  of 
VER  in  30  Cra  761 .5  provides  that  you 
may  elect  to  demonstrate  VER  for  roads 
by  demonstrating  VER  under  either  the 
good  faith/ all  permits  standard  or  the 
needed  for  and  adjacent  standard  under 
paragraph  (b)  of  the  definition  of  VER. 
Therefore,  if  your  request  relies  upon 
the  standard  in  paragraph  (c)(4)  of  the 
definition,  you  must  submit  the 
information  required  by  30  Cra 
761.16(b)(1),  which  relates  to  the 
property  rights  demonstration  required 
under  paragraph  (a)  of  the  definition. 
You  also  must  submit  the  information 
required  by  either  30  Cra  761.16(b)(2) 
(for  the  good  faith/ all  permits  standard) 
or  30  era  761.16(b)(3)  (for  the  needed 
for  and  adjacent  standard). 

E.  Paragropb  (c):  How  Will  the  Agency 
Initially  Review  My  Request? 

For  the  reasons  discussed  in  Part 
XXI.A.4.  of  this  preamble,  the  final  rule 
includes  a  new  30  Cra  761.16(c).  Under 
paragraph  (c)(1)  of  this  rule,  upon 
receipt  of  your  request  for  a  VER 
determination,  the  agency  must  conduct 
an  initial  review  to  determine  whether 
the  request  includes  all  applicable 
components  of  the  submission 
requirements  of  30  Cra  761.16(b).  This 
review  will  address  only  the 
administrative  completeness  of  your 
request,  not  its  legal  or  technical 
adequacy.  If  your  request  includes  all 
necessary  components,  paragraph  (cl(3) 
of  the  filial  rule  requires  that  the  agency 
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implement  the  notice  and  comment 
requirements  of  30  CFR  761.16(d). 

Under  paragraph  (c)(2)  of  the  final 
rule,  if  your  request  does  not  include  all 
components  required  by  30  CFR 
761.18(b),  the  agency  must  notify  you  of 
the  missing  components  and  establish  a 
roasonable  time  within  which  you  must 
submit  this  information.  If  you  do  not 
submit  this  information  within  the 
specified  time  or  any  subsequent 
extensions  that  the  agency  approves, 
paragraph  (c)(4)  of  the  final  rule  requires 
that  the  agency  issue  a  determination 
that  you  have  not  demonstrated  VER. 
The  rule  specifies  that  the  agency  will 
issue  this  determination  without 
prejudice,  meaning  that  you  may  refile 
the  truest  at  any  time. 

Whenever  an  agency  issues  a 
determination  that  you  have  not 
demonstrated  VER,  it  will  retain  the 
materials  that  you  submitted  with  the 
request.  These  materials  will  become 
part  of  the  administrative  record  of  the 
decision.  If  you  subsequently  desire  a 
new  determination,  the  agency  may,  at 
its  discretion,  either  require  complete 
resubmission  of  the  request  or  allow  you 
to  submit  only  the  new  materials 
together  with  a  request  for 
reconsideration  of  the  previous 
determination. 

We  believe  that  the  addition  of  this 
step  will  streamline  the  decision- 
making process,  as  desired  by  several 
commenters.  It  also  will  promote  more 
efficient  use  of  resources  by  avoiding 
the  expenses  and  delays  associated  with 
providing  notice  and  comment  on  an 
incomplete  request. 

F  Paragraph  id):  What  Notice  and 
Comment  Requirements  Apply  to  the 
VER  Determination  Process?' 

Paragraph  (d)  of  30  CFR  761.16 
establishes  notice  and  comment 
requirements  and  provisions  for  public 
participation  in  the  VER  determination 
process.  We  proposed  those 
requirements  as  30  CFR  761.13(c),  but. 
because  of  organizational  changes,  they 
appear  as  30  CFR  761.16(d)  in  the  final 
rule. 

As  we  noted  in  the  preamble  to  the 
proposed  rule,  the  notice  and  comment 
requirements  in  30  CFR  761.16(d) 
generally  parallel  those  that  we 
previously  used  for  VER  determinations. 
We  have  tailored  these  requirements* to 
minimize  resource  demands  on  affected 
persons  while  maintaining  consistency 
with  section  10211)  of  SMCRA,  which 
states  that  one  of  purposes  of  the  Act  is 
to  assure  that  appropriate  procedures 
are  provided  for  public  participation. 

Under  paragraph  (d)(1)  of  the  final 
rule,  when  the  agency  responsible  for 
the  VER  determination  finds  that  a 


request  meets  the  requirements  of  30 
CFR  761.16(c)(3),  the  agency  must 
publish  a  notice  in  a  newspaper  of 
general  circulation  in  the  county  in 
which  the  land  is  located.  The  notice 
must  invito  comment  on  the  merits  of 
the  request.  In  response  to  a  comment, 
we  have  revised  the  final  rule  to  clarif)' 
that  the  agency  may  require  that  the 
requester  publish  this  notice  and 
provide  the  agency  with  a  copy  of  the 
published  notice.  As  proposed,  the  final 
rule  specifies  '.hat  we  will  aLso  publish 
the  notice  in  the  Federal  Register  if  the 
request  involves  Federal  lands  listed  in 
30  CFR  761.11(a)  or  (b). 

The  final  rule  requires  that  the  notice 
describe  the  location  of  the  land 
involved,  the  type  of  surface  coal 
mining  operations  planned,  the 
applicable  VER  standard,  and  the 
procedures  that  the  agency  will  follow 
in  processing  the  request.  See  30  CFR 
761.16(d)(l)(i),  (ii).  (iii),  and  (v).  It  also 
requires  that  the  notice  include  the 
name  and  address  of  the  agency  office 
at  which  a  copy  of  the  request  is 
available  for  public  inspection  and  to 
which  comments  should  be  sent,  the 
closing  date  of  the  comment  period,  and 
a  statement  that  an  additional  30  days 
are  available  upon  request.  See  30  CFR 
761.16(d)(l)(vi)  through  (viii).  We  added 
the  portion  of  30  CFR  761.16(d)(l)(viii) 
that  requires  the  name  and  address  of 
the  agency  office  at  which  a  copy  of  the 
request  is  available  for  public  inspection 
in  response  to  a  comment  expressing 
concern  about  the  proposed  rule's  lack 
of  a  provision  for  public  access  to 
requests  for  VER  determinations. 

Proposed  30  CFR  761.13(c)(l)(iv) 
would  have  required  that  the  comment 
period  be  of  sufficient  length  to  afibrd 
interested  persons  a  reasonable 
opportunity  to  prepare  and  submit 
comments.  However,  for  the  reasons 
discussed  in  Part  XXI. A. 5.  of  this 
preamble,  final  30  CFR  761.16(d)(l)(vi) 
and  (vii)  provide  that  the  comment 
period  must  be  a  minimum  of  30  days 
after  the  publication  date,  with  another 
30  days  automatically  available  upon 
request. 

As  proposed,  the  final  rule  requires 
that  the  notice  describe  the  property 
rights  claimed  and  the  basis  for  that 
claim.  See  30  CFR  761.16(d)(l)(iii)(A). 
Because  the  definition  of  VER  in  30  CFR 
761.5  only  requires  a  property  rights 
demonstration  as  part  of  requests  for 
VER  determinations  based  upon  one  of 
the  standards  in  paragraph  (b)  of  the 
definition,  we  are  restricting  the  scope 
of  30  CFR  761.16(d)(l)(iii)(A)  to  requests 
for  VER  determinations  based  upon  the 
good  faith/all  permits  standard  or  the 
needed  for  and  adjacent  standard  under 
paragraph  (b)  of  the  definition  of  VER. 


Certain  property  rights  also  may  be  a 
component  of  the  VER  determination 
process  for  requests  based  upon  one  of 
the  standards  for  roads  in  paragraphs 
(c)(  1 )  and  (c)(2)  of  the  definition  of  VER. 
Therefore,  we  are  adding  two 
paragraphs  to  the  final  rule  to  address 
these  situations.  Under  30  CFR 
761. 16(d)(iii)(B),  if  your  request  relies 
upon  the  standard  in  paragraph  (c)(1)  of 
the  definition  of  valid  existing  rights, 
the  notice  must  include  a  description  of 
the  basis  for  your  claim  that  the  road 
existed  when  the  land  came  imder  the 
protection  of  30  CFR  761 .1 1  or  section 
522(e).  In  addition,  the  notice  must 
include  a  description  of  the  basis  for 
your  claim  that  you  have  a  legal  right  to 
use  that  road  for  surface  coal  mining 
operations.  Under  30  CFR 
761.16(d)(iii)(C),  if  your  request  relies 
upon  the  standard  in  paragraph  (c)(2)  of 
the  definition  of  valid  existing  rights, 
the  notice  must  include  a  description  of 
the  basis  for  your  claim  that  a  properly 
recorded  right  of  way  or  easement  for  a 
road  in  that  location  existed  when  the 
land  came  under  the  protection  of  30 
CFR  761.11  or  section  522(e).  In 
addition,  the  notice  must  include  a 
description  of  the  basis  for  your  claim 
that,  under  the  document  creating  the 
right  of  way  or  easement,  and  under  any 
subsequent  conveyances,  you  have  a 
legal  right  to  use  or  construct  a  road 
across  the  right  of  way  or  easement  to 
conduct  surface  coal  mining  operations. 

In  response  to  commenters'  concerns 
about  property  rights  disputes,  we  have 
added  30  CFR  761.16(d)(l|(iv).  This  new 
paragraph  requires  that  the  notice 
include  a  statement  that  the  agency  will 
not  make  a  decision  on  the  merits  of  the 
VER  determination  request  if,  by  the 
close  of  the  comment  period  under  this 
notice  or  the  notice  required  by  30  ChK 
761.16(d)(3).  a  person  with  a  legal 
interest  in  the  property  initiates 
appropriate  legal  action  to  resolve  the 
property  rights  dispute  in  the  proper 
venue.  See  Part  XXI.A.2.  of  this 
preamble  for  further  discussion  of  the 
background  of  and  reasons  for  this 
requirement.  We  are  restricting  this 
provision  to  requests  for  VER 
determinations  based  upon  one  or  more 
of  the  standards  in  paragraphs  (b).  (c)(1). 
or  (c)(2)  of  the  definition  of  VER  in  30 
CFR  761.5  because  only  those  standards 
have  the  potential  for  property  rights 
disputes  as  part  of  the  VER 
determination  process.  

We  have  combined  proposed  30  CFK 
761.13(c)(2)  and  (c)(3)  into  30  CFR 
761.16(d)(2)  in  the  final  rule.  That 
paragraph  requires  that  the  agency 
.  promptly  provide  a  copy  of  the  notice 
required  under  30  CFR  761.16(d)(1)  to 
(i)  all  reasonably  locatable  owners  of 


surface  and  mineral  estates  in  the  land 
included  in  the  request,  and  (ii)  the 
owner  of  the  feature  causing  the  land  to 
come  under  the  protection  of  30  CFR 
761.11.  and,  when  applicable,  to  the 
agency  with  primary  jurisdiction  over 
that  feature  with  respect  to  the  values 
causing  the  land  to  come  under  the 
protection  of  30  CFR  76 1 . 1 1 .  The  final 
rule  differs  from  the  proposed  rule  in 
two  respects. 

First,  paragraph  (d)(2)(i)  requires 
notification  of  all  owners  of  surface  and 
mineral  estates  in  the  land  included  in 
the  request.  The  proposed  rule  would 
have  only  required  notification  of  these 
owners  if  the  land  involved  severed 
estates  or  divided  interests.  The  final 
rule  does  not  include  this  limitation 
because,  upon  further  evaluation,  we 
find  no  basis  or  reason  for  restricting 
notification  in  this  fashion. 

Second,  paragraph  (d)(2)(ii)  requires 
notification  of  both  the  owner  of  the 
feature  causing  the  land  to  come  under 
the  protection  of  30  CFR  761.11.  and, 
when  applicable,  the  agency  with 
primary  jurisdiction  over  that  feature 
with  respect  to  the  values  causing  the 
land  to  come  under  the  protection  of  30 
CFR  761.11.  The  proposed  rule  would 
have  required  notification  of  only  the 
owner  of  the  feature.  The  change  fi'om 
the  proposed  rule  to  the  final  rule 
recognizes  that  the  agency  with 
jurisdiction  over  the  protected  feature 
may  not  own  the  feature  or  certain  lands 
within  the  feature.  For  example,  many 
sites  listed  on  the  National  Register  of 
Historic  Places  are  privately  owned. 
Similarly,  some  lands  within  section 
522(e)(1)  areas,  such  as  national  parks 
and  national  wildlife  refuges,  are  in 
non-Federal  ownership.  In  situations 
such  as  these,  we  believe  that,  in  the 
interest  of  fairness,  the  agency  with 
jurisdiction  over  the  protected  feature 
also  should  receive  notice  and 
opportunity  to  comment.  For  lands  and 
features  owned  by  the  United  States  or 
by  a  State,  notification  of  the  Federal  or 
State  agency  with  responsibility  for 
managing  the  land  or  feature  will  fully 
satisfy  the  requirements  of  30  CFR 
761.l'6(d)(2)(ii). 

One  commenter  expressed  concern 
that  the  notification  requirements  of 
proposed  30  CFR  761.13(c)(3)  could 
impose  a  significant  burden  on  the 
agency  responsible  for  the  VER 
determination  unless  we  revised  the 
submission  requirements  to  specify  that 
the  requester  must  provide  names  and 
addres.ses  of  all  owners  of  interest.  As 
discussed  in  Part  XXI  .D.  of  this 
preamble,  we  agree.  Final  30  CFR 
761.16(b)(l)(vii)  requires  that  the 
requester  supply  current  names  and 
addresses  of  the  owners  of  all  property 


interests  in  the  land.  In  adopting  30  CFR 
761.16(b)(l)(vii)  and  761.16(d)(2)(i).  we 
do  not  intend  to  impose  an 
unreasonable  burden  to  locate  owners  of 
property  interests  if  that  information  is 
not  readily  available  from  established 
sources.  Therefore,  the  final  rule 
provides  that  the  notification 
requirements  of  30  CFR  761.16(d)(2)(i) 
extend  only  to  reasonably  locatable 
owners.  If  comments  received  on  the 
request  or  other  available  information 
indicates  that  the  names  and  addresses 
supplied  by  the  requester  are  either 
inaccurate  or  incomplete,  the  agency 
may  either  conduct  its  own  title 
research  or  require  the  requester  to 
correct  the  deficiencies  in  the  original 
submittal. 

Under  final  30  CFR  761.16(d)(3),  the 
letter  transmitting  the  notice  required 
under  30  CFR  761.16(d)(2)  mu.st  clarify 
that  the  comment  period  for  persons 
receiving  notice  is  30  days  from  the  date 
of  service  of  the  notice,  with  another  30 
days  available  upon  request.  At  its 
discretion,  the  agency  responsible  for 
the  VER  determination  may  grant 
additional  time  for  good  cause  upon 
request.  These  times  originally  appeared 
in  proposed  30  CFR  761.13(c)'(4),  which 
would  have  applied  only  to  requests  for 
VER  determinations  involving  land 
within  an  area  under  the  protection  of 
30  CFR  761.11(a)  and  section  522(e)(1) 
of  the  Act.  As  discussed  in  Part  XXI. A. 5. 
of  this  preamble,  we  are  not  adopting 
proposed  30  CFR  761.13(c)(4).  That 
paragraph  of  the  proposed  rule  would 
duplicate  the  requirements  of  final  30 
CFR  761.16(d)(l)(vi)  and  (vii).  (2).  and 
(3).  In  addition,  we  find  no  basis  in 
SMCRA  to  establish  notice  and 
comment  provisions  that  differ  based 
upon  which  paragraph  of  section  522(e) 
protects  the  land. 

C  Paragraph  (ej:  How  Will  a  Decision 
Be  Made? 

Paragraph  (e),  which  we  proposed  as 
30  CFR  761.13(d).  contains  procedural 
requirements  and  decision-making 
criteria  for  the  evaluation  of  requests  for 
VER  determinations.  Under  paragraph 
(e)(1)  of  the  final  rule,  the  agency 
responsible  for  the  VER  determination 
must  review  the  materials  submitted 
with  the  request,  the  information 
received  during  the  comment  period, 
and  any  other  relevant,  reasonably 
available  information  to  determine 
whether  the  record  is  sufBciently 
complete  and  adequate  to  support  a 
decision  on  the  merits  of  the  request. 
This  language  differs  sligbUy  horn  that 
of  the  proposed  rule,  which  would  have 
required  a  determination  of  whether  the 
record  was  adequate  to  support  a 
decision  in  favor  of  the  requester.  The 


new  language  reflects  the  fact  that, 
under  the  Administrative  Procedure 
Act.  any  agency  decision  must  be 
supported  by  an  adequate 
administrative  record. 

If  the  record  is  not  sufficiently 
complete  and  adequate  to  support  a 
decision  on  the  merits  of  the  request, 
paragraph  (e)|l)  of  the  final  rule  requires 
that  the  agency  notify  the  requester  in 
writing,  explaining  the  inadequacy  of 
the  record  and  requesting  submittal, 
within  a  specified  reasonable  time,  of 
any  additional  information  that  the 
agency  deems  neceasarv  to  remedy  the 
inadequacy.  The  proposed  rule  did  not 
specify  what  action  the  agency 
responsible  for  the  VER  determination 
could  or  should  take  if  the  person 
requesting  the  \^R  determination  does 
not  respond  to  the  request  fur  additional 
information.  However,  under  paragraph 
(e)(4)  of  the  final  rule,  if  the  necessary 
information  is  not  submitted  within  (be 
time  specified  or  as  subsequentiv 
extended,  the  agency  must  issue  a 
determination  that  the  requester  has  not 
demonstrated  VER.  Under  the  final  rule, 
the  agency  must  issue  these 
determinations  without  prejudice, 
meaning  that  the 'person  could  refile  the 
request  at  a  later  time.  See  Part  XXI. A. 3. 
of  this  preamble  for  a  discussion  of  the 
reasons  and  basis  for  this  final  rule. 

Like  the  proposed  rule,  paragraph 
(e)(2)  of  the  final  rule  provides  thaU 
once  the  record  is  complete  and 
adequate,  the  agency  must  determine 
whether  the  requester  has  demonstrated 
VER.  Under  the  rule,  the  decision 
document  must  explain  how  the 
requester  has  or  has  not  satisfied  all 
applicable  elements  of  the  definition  of 
VER.  Paragraph  (e)(2)  of  the  final  rule 
also  incorporates  proposed  30  CFR 
761.13(d)(2)(i).  Like  that  paragraph  of 
the  proposed  rule,  the  final  rule  requires 
that  the  decision  document  also  set 
forth  relevant  findings  of  fact  and 
conclusions  and  specify  the  reasons  for 
the  conclusions. 

Paragraph  (d)(2)(ii)  of  the  proposed 
rule  would  have  required  that  the 
agency  defer  a  decision  until  all 
outstanding  property  rights  disputes 
were  resolved.  For  the  reasons 
discussed  in  Part  XX).A.2.  of  this 
preamble,  we  are  not  adopting  that 
paragraph  of  the  proposed  rule.  Instead, 
the  final  rule  includes  a  new  paragraph 
(e)(3),  which  requires  that  the  agency 
make  a  determination  on  the  merits  of 
the  record  unless  the  conflicting 
property  rights  claims  are  the  subject  of 
pending  litigation  in  a  court  or 
administrative  body  of  competent 
jurisdiction.  If  the  property  rights  are 
the  subject  of  such  Utigation.  the  final 
rule  requires  that  the  agency  determine 
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tliat  the  requester  has  not  demonstibted 
VER.  The  agency  must  make  this 
determination  without  prejudice, 
meaning  that  the  requester  may  refile 
the  request  at  any  time.  See  Part 
XXI.  A. 2.  of  this  preamble  for  a  more 
extensive  discussion  of  this  paragraph 
of  the  final  rule.  The  final  rule  also 
clarifies  that  paragraph  (e)(3)  applies 
only  to  requests  for  VER  determinations 
that  rely  upon  one  or  more  of  the 
standards  in  paragraphs  (b),  (c)(1).  and 
(c)(2)  of  the  definition  of  VER  in  30  CFR 
761  5.  Only  requests  based  upon  those 
standards  have  the  potential  for  a 
property  rights  dispute  as  part  of  the 
VER  determination  process. 

Under  paragraph  (e)(5)(i)  of  the  final 
rule,  which  we  proposed  as  30  CFR 
761.13(d)(3)(i),  the  agency  must  provide 
a  copy  of  the  determination  to  the 
requester,  the  owner  or  owners  of  the 
land  to  which  the  determination 
applies,  to  the  owner  of  the  feature 
causing  the  land  to  come  under  the 
protection  of  30  C3T<  761.11,  and,  when 
applicable,  to  the  agency  viritb  primary 
jurisdiction  over  the  feature  with 
respect  to  the  values  that  caused  the 
land  to  come  under  the  protection  of  30 
CFR  761.11.  The  final  rule  differs  from 
the  proposed  rule  in  two  ways.  First,  the 
final  rule  includes  a  requirement  to 
provide  a  copy  of  the  determination  to 
the  owner  or  owners  of  the  land  to 
which  the  determination  applies.  We 
believe  that,  in  the  interest  of  fairness, 
landowners  should  receive  the  same 
notification  as  the  requester  and  the 
agency  with  primary  jurisdiction  over 
the  protected  feature.  Second,  the  final 
rule  replaces  the  disjunctive  "or"  in  the 
proposed  rule  with  "and"  to  clarify  that 
both  the  owner  of  the  feature  causing 
the  land  to  come  under  the  protection 
of  30  CFR  761.11  and  any  agency  with 
primary  jurisdiction  over  that  feature 
must  receive  notification,  not  just  one  or 
the  other  as  the  proposed  rule  could 
have  been  read  to  mean.  As  with  the 
Erst  change,  we  believe  that,  in  the 
interest  of  fairness,  both  the  owner  of 
the  feature  and  the  agency  with  primary 
jurisdiction  over  that  feature  should 
receive  notification  of  the  decision.  In 
addition,  the  final  rule  adds  a 
requirement  that  the  agency  provide  an 
explanation  of  appeal  rights  and 
procedures  along  with  a  copy  of  the 
determination.  We  believe  that  this 
provision  is  necessary  to  ensure  that  all 
persons  are  aware  of  those  rights  and 
procedures. 

Paragraph  (e)(5)(ii)  of  the  final  rule, 
which  we  proposed  as  30  CFR 
761.13(d)(3)(ii),  requires  that  the  agency 
publish  notice  of  the  determination  in  a 
newspaper  of  general  circulation  in  the 
county  in  which  the  land  is  located.  At 


the  request  of  a  commenter.  the  final 
rule  clarifies  that  the  agency  may 
require  that  the  requester  publish  this 
notice  and  provide  a  copy  of  the 
published  notice  to  the  agency.  When 
the  request  includes  Federal  lands 
within  the  areas  listed  in  30  CFR 
761.11(a)  or  (b),  the  final  rule  requires 
that  we  publish  the  determination  in  the 
Federal  Register.  The  final  rule  adds  a 
requirement  that  both  the  notice  of 
decision  published  in  the  newspaper 
and  the  determination  published  in  the 
Federal  Register  must  provide  an 
explanation  of  appeal  rights  and 
procedures.  We  believe  that  this 
provision  is  necessary  to  eiu'uie  that  all 
persons  are  aware  of  those  rights  and 
procedures. 

H.  Paragraph  (f):  Hour  May  a  VER 
Determmation  Be  Appealed? 

Paragraph  (f),  which  we  proposed  as 
30  CFR  761.13(e),  provides  diat  VER 
determinations  are  subject  to 
administrative  and  judicial  review 
under  30  CFR  775.11  and  775.13,  which 
contain  administrative  and  judicial 
review  requirements  for  permitting 
decisions.  This  provision  is 
substantively  identical  to  the  appeal 
rights  for  VER  determinations  in  both 
the  1979  and  1983  versions  of  30  CFR 
761.12(h). 

Some  commenters  urged  that  we 
modify  this  provision  to  eliminate  the 
requirement  to  exhaust  administrative 
remedies  before  seeking  judicial  review 
of  VER  determinations.  The  commenters 
argued  that  these  decisions  are  final  for 
purposes  of  section  10(c)  of  the 
Administrative  Procedure  Act  because 
SMCIRA  does  not  specifically  require 
VER  determinations.  They  also  cite  a 
series  of  Federal  court  decisions 
concerning  SMCRA  that  have  held  that 
adherence  to  an  administrative  review 
process  is  a  prerequisite  to  judicial 
review  only  when  the  Act  expressly 
requires  administrative  review. 

We  do  not  agree  with  the  commenters' 
argiunents.  VER  determinations  are  a 
threshold  requirement  in  the  permitting 
process  and  an  inherent  component  of 
the  permit  application  approval  finding 
required  by  section  510(b)(4)  of  SMCRA 
and  30  CFR  773.15(c)(3)(ii).  Hence,  VER 
determinations  are  appropriately  subject 
to  the  same  administrative  and  judicial 
review  requirements  as  apply  to  any 
other  type  of  permitting  decision  under 
the  Act;  in  this  case,  the  regulations  at 
30  CFR  775.11  and  775.13.  In  addition, 
providing  the  right  of  administrative 
review  maximizes  the  opportunity  for 
public  participation  in  the  VER 
determination  process.  Thus,  the  final 
rule  is  consistent  with  section  102(i)  of 
SMCRA,  which  states  that  one  of  the 


purposes  of  the  Act  is  to  assure  that 
appropriate  procedures  are  provided  for 
public  participation. 

n.  Paragraph  (g)t  To  What  Extent  and 
in  What  Manner  Must  Records  Related 
to  the  VER  Determination  Process  Be 
Made  Available  to  the  Public? 

Final  30  CFR  761.16(g)  provides  that, 
if  a  request  for  a  VER  determination  is 
subject  to  the  notice  and  comment 
requirements  of  30  CFR  761 .16(d),  the 
agency  responsible  for  processing  the 
request  must  make  a  copy  of  that 
request  available  to  the  public  in  the 
same  manner  as  the  agency,  when  acting 
as  the  regulatory  authority,  roust  make 
permit  applications  available  to  the 
public  under  30  CFR  773.13(d).  The 
final  rule  also  specifies  that  the  agency 
must  make  records  associated  with  that 
request  and  any  subsequent 
determination  under  30  CFR  761.16(e) 
available  to  the  public  in  accordance 
with  the  requirements  and  procedures 
of  either  30  CFR  840.14  or  30  CFR 
842.16. 

We  added  this  paragraph  to  the  final 
rule  in  response  to  a  commenter  who 
argued  that  requests  for  VER 
determinations  should  be  placed  on  file 
in  the  local  courthouse  or  other 
accessible  office  for  public  inspection 
and  copying,  just  as  30  CFR  773.13(a)(2) 
and  section  507(e)  of  the  Act  require  for 
permit  applications.  We  did  not  adopt 
the  specific  requirement  sought  by  the 
commenter.  Because  requests  for  VER 
determinations  are  not  complete  permit 
applications,  they  are  not  necessarily 
subject  to  all  statutory  and  regulatory 
provisions  concerning  permit 
applications. 

However,  requests  for  VER 
determinations  are  subject  to  section 
517(f)  of  the  Act,  which  requires  that 
copies  of  any  information  that  the 
regulatory  authority  obtains  under  Title 
V  of  SMCRA  "be  made  immediately 
available  to  the  public  at  central  and 
sufficient  locations  in  the  coimty, 
multicounty,  and  State  area  of  mining  so 
that  they  are  conveniently  available  to 
residents  in  the  areas  of  mining." 
Therefore,  to  address  the  commenter's 
concern,  the  final  rule  expressly 
requires  that  records  associated  with 
requests  for  VER  determinations  be 
made  available  for  public  review  in 
accordance  with  the  regulations  that 
implement  this  statutory  requirement: 
30  CFR  773.13(d)  and  either  30  CFR 
840.14  (when  a  State  regulatory 
authority  is  responsible  for  the  VER 
determination)  or  842.16  (when  we  are 
responsible  for  the  VER  determination). 
Under  those  rules,  the  agency  has  the 
option  of  making  copies  of  records 
available  to  the  public  by  mail  upon 


request  instead  of  placing  them  on  file 
in  a  government  or  other  public  office 
in  the  county  to  which  the  records 
pertain. 

We  do  not  intend  to  require 
disclosure  of  proprietary  information 
that  is  not  othervdse  available  for  public 
review  as  a  matter  of  law.  Requests  for 
VER  determinations  may  include 
information  concerning  property 
interests  and  the  chemical  and  physical 
properties  of  coal.  Under  paragraphs 
(a)(12)  and  (b)  of  section  508  of  SMCRA, 
with  certain  exceptions,  the  regulatory 
authority  must  hold  that  information  in 
confidence  unless  it  is  on  public  file 
pursuant  to  State  law.  We  see  no  reason 
why  information  should  be  treated 
differently  when  it  is  submitted  as  part 
of  a  request  for  a  VER  determination, 
especially  since  30  CFR  761.16(b) 
allows  a  request  for  a  VER 
determination  to  be  submitted  either  as 
part  of  or  in  advance  of  a  permit 
application.  Therefore,  under  the  final 
rule,  the  confidentiality  provisions  of  30 
CFR  773.13(d)(3)  also  apply  to  requests 
for  VER  determinations  under  30  CFR 
761.16. 

/.  May  the  Regulatory  Authority 
Reconsider  VER  Detenrdnations  During 
Review  of  a  Subsequent  Permit 
Application? 

Commenters  divided  on  the  question 
of  whether  VER  determinations  made  in 
advance  of  submission  of  a  permit 
application  would  or  should  be  subject 
to  comment  and  reevaluation  at  the  time 
of  permit  application  review.  As 
discussed  in  Part  XXI. C.  of  this 
preamble  and  in  the  preamble  to  the 
proposed  rule,  the  intent  of  the 
provision  in  the  final  rule  authorizing 
advance  VER  determinations  is  to  allow 
VER  questions  to  be  fully  settled  in 
advance  of  permit  application 
preparation  and  review.  We  anticipate 
that  advance  VER  determinations  would 
be  subject  to  reconsideration  during  a 
subsequent  permit  application  review 
process  only  under  exceptional 
circumstances,  as  discussed  below  and 
in  the  preamble  to  the  proposed  rule. 
The  final  rule  establishes  notice, 
comment,  and  public  participation 
requirements  for  the  submission  and 
processing  of  requests  for  VER 
determinations.  Therefore,  the  lack  of 
opportimity  for  reconsideration  of 
advance  VER  determinations  during  a 
subsequent  permit  application  review 
process  would  not  improperly  abridge 
or  violate  the  rights  of  citizens  to 
participate  in  the  permitting  process,  as 
some  commenters  alleged. 

Circumstances  that  might  justify 
reconsideration  of  an  advance  VER 
determination  include,  but  are  not 


limited  to.  a  material  misrepresentation 
of  fact,  discovery  of  new  information 
that  significantly  alters  the  basis  of  the 
VER  determination,  or  a  substantial 
change  in  the  nature  of  the  intended 
operation  (e.g.,  a  switch  from 
underground  mining  methods  to  surface 
mininK  techniques). 

Under  30  CFR  773.15(c)(3)(ii),  the 
regulatory  authority  may  not  approve  a 
permit  application  unless  the  agency 
first  finds  that  the  proposed  permit  area 
is  not  within  an  area  subject  to  the 
prohibitions  or  limitations  of  30  CFR 
761.11.  Therefore,  when  the  permit 
application  review  process  documents 
or  provides  reason  to  believe  that  the 
basis  for  a  prior  VER  determination  is 
false  or  inaccurate,  the  regidatory 
authority  has  an  obligation  to  withhold 
approval  of  the  application  pending 
reevaluation  of  the  VER  determination 
by  the  agency  responsible  for  that 
determination.  Without  VER,  the 
application  would  not  meet  the  criteria 
for  permit  approval  in  section  S10(b)(4) 
of  the  Act  (documentation  that  "the  area 
proposed  to  be  mined  is  not  included 
within  an  area  designated  unsuitable  for 
surface  coal  mining  pursuant  to  section 
522")  or  30  CFR  773.15(c)(3)(ii)  (a 
demonstration  that  the  permit  area  is 
not  subject  to  the  prohibitions  and 
limitations  of  30  CFR  761.11). 

We  recognize  that  the  regulatory 
authority  or  the  agency  responsible  for 
the  VER  determination  may  not  become 
aware  of  a  defective  VER  determination 
until  after  permit  issuance.  In  these 
circumstances,  the  regulatory  authority 
should  refer  the  information  to  us.  if  we 
are  responsible  for  the  determination,  or 
reconsider  the  determination,  if  the 
regulatory  authority  is  responsible  for 
the  determination.  Then,  using  any 
reconsidered  VER  determination,  the 
regulatory  authority  should,  based  upon 
written  findings  and  subject  to 
administrative  and  judicial  review, 
order  that  the  permit  be  revised  to 
correct  any  deficiencies.  See  30  CFR 
774.11(b)  and  (c). 

A  State  regulatory  authority  may  not 
reconsider  or  overturn  a  VER 
determination  that  we  make  for  lands 
for  which  we  have  exclusive 
responsibility  for  VER  determinations 
However,  the  State  may  and  should 
notify  us  of  any  concerns,  changes  in 
fact,  or  apparent  errors  in  the 
determination.  We  will  then  reconsider 
the  determination. 

In  the  preamble  to  the  proposed  rule, 
we  referred  to  reconsideration  as  de 
novo  review.  Ctae  commenter  opposed 
allowing  de  novo  review  of  advance 
VER  determinations  under  any 
circimistances,  arguing  that  to  do  so 
would  violate  the  principles  of  res 


judicata.  We  do  not  agree.  In  BelviUe 
Mining  Co.  v.  U.S..  999  F.2d  989  (6th 
Cir.  1993).  the  court  held  that  wo  have 
the  authority  to  reconsider  VER 
determinations: 

Even  where  there  is  no  express 
reronsideralioD  authority  for  an  agencv. 
however,  the  general  rule  is  that  an  agency 
has  inherent  authority  to  reconsider  its 
decision,  provided  that  reconsideration 
occurs  within  a  reasonable  time  after  the  first 
decision. 

Id.  at  997  (citations  omitted). 

The  court  also  found  that  section 
201(c)(1)  of  SMCaiA,  which  provides 
that  the  Secretary,  acting  through  OSM, 
shall  "review  and  vacate  or  modify  or 
approve  orders  and  decisions  •  •  •," 
expressly  authorizes  us  to  review  and 
vacate  erroneous  VER  determinations. 
Id 

Reconsideration  may  take  one  of 
several  pathways.  If  the  reason  for 
reconsideration  is  an  alleged 
misrepresentation  of  material  facts, 
reconsideration  might  involve 
reopening  the  record  to  enter  new 
information,  investigating  to  determine 
whether  misrepresentation  of  a  material 
fact  occurred,  and  issuing  a 
reconsidered  VER  determination  based 
on  the  record  as  supplemented  by  the 
new  information.  If  the  reason  for 
reconsideration  is  discovery  of  new 
information  that  significantly  alters  the 
t>asis  of  the  determination, 
reconsideration  might  involve 
reopening  the  record  and  issuing  a 
reconsidered  VER  determination  based 
on  the  record  as  supplemented  by  the 
new  information.  If  the  reason  for 
reconsideration  is  a  substantial  change 
in  the  operation,  such  as  a  change  from 
underground  to  surface  mining, 
reconsideration  might  involve  seeking 
comment  on  whether  the  person  has 
demonstrated  the  property  rights  for 
that  type  of  mining,  reopening  the 
record  to  enter  new  information,  and 
issuing  a  reconsidered  VER 
determination  based  on  the  revised 
record. 

One  commenter  argued  that  a  change 
in  the  type  of  mining  would  necessitate 
a  completely  new  VER  determination 
since  each  determination  is  specific  to 
a  particidar  t\'pe  of  mining.  We  agree 
that  a  change  of  this  magnitude  should 
involve  a  new  notice  and  comment 
period.  However,  we  do  not  agree  that 
a  person  must  submit  a  completely  new 
request  for  a  VER  determination  if  there 
is  a  change  in  the  type  of  surface  coal 
mining  operations  planned  for  the  site. 
There  is  no  need  to  resubmit  those  parts 
of  the  original  request  and 
determination  that  are  tinaffected  by  the 
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change.  Completely  discarding  the 
original  record  and  determination  could 
result  in  an  unnecessary  duplication  of 
effort  and  waste  of  resources  on  the  part 
of  both  the  requester  and  the  reviewing 
agency.  We  believe  that  the  agency 
should  determine  the  scope  of  the 
reconsideration  on  a  case-by-case  basis. 
This  approach  also  is  consistent  with 
the  goals  established  by  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

The  commenter  also  stated  that 
misrepresentation  of  a  material  fact  does 
not  justify  de  novo  review,  or,  as  we 
refer  to  it  in  this  preamble, 
reconsideration,  of  a  VER 
determination.  Instead,  in  his  view,  the 
agency  should  seek  judicial  review, 
issuance  of  an  injunction,  and  possibly 
prosecution  for  fraud.  For  the  reasons 
discussed  above,  we  do  not  agree  that 
the  agency  is  limited  to  these 
altemativos  or  that  reconsideration  of 
the  VER  determination  is  inappropriate. 
However,  the  alternatives  listed  by  the 
commenter  may  be  useful  measures  to 
prevent  the  harm  that  may  otherwise 
result  from  an  inaccurate  or  defective 
VER  determination. 

XXn.  How  Does  New  30  CFR  761.17, 
Which  Concerns  Regulatory  Authority 
Obligations  at  the  Time  of  Permit 
.Application  Review,  Differ  From  Ila 
Predecessor  Provisions  in  Former  30 
CFR  761.12? 

As  discussed  in  Part  XVIU  of  this 
preamble,  we  have  revised  and 
redesignated  paragraphs  (a),  (b)(1). 
(b)(2).  and  (f)  of  former  30  CFR  761.12 
as  paragraphs  (a)  through  (d). 
respectively,  of  new  30  CFR  761.17. 
This  section  identifies  actions  that  the 
regulatory  authority  must  take  upon 
receipt  of  an  application  for  a  permit  for 
surface  coal  mining  operations. 

Apart  from  minor  organizational  and 
editorial  changes,  paragraphs  (a) 
through  (c)  of  30  CFR  761.17  are 
substantively  identical  to  the  rules  that 
we  proposed  as  30  CFR  761.12(a)  and 
(b)  on  January  31.  1997.  Most  of  our 
revisions  reflect  plain  language 
principles.  In  addition,  we  have 
corrected  obsolete  cross-references, 
added  new  cross-references  for  clarity, 
more  accurately  characterized  the 
exception  provided  in  30  CFR  761.11(c), 
and  modified  these  paragraphs  to 
maintain  consistency  with  the  changes 
to  the  definition  of  VER  in  30  CFR  761.5 
and  the  exception  for  existing 
operations  in  30  CFR  761.12. 

To  be  consistent  with  changes  in 
terminology  adopted  as  part  of  the 
permitting  rules  published  on 
September  28. 1983  (48  FR  44349).  we 
have  replaced  the  obsolete  term 
"complete  application"  in  paragraph  (a) 


with  its  current  equivalent, 
"administratively  complete 
application."  We  also  are  revising 
paragraph  (a)  to  clarify  that  its 
requirements  apply  to  both  applications 
for  new  permits  and  all  applications  for 
permit  revisions  (including  incidental 
boundary  revisions)  that  involve  the 
addition  of  acreage  not  previously 
included  within  the  permit  boundaries. 
Although  we  always  have  interpreted 
the  somewhat  ambiguous  term 
"application  for  a  surface  coal  mining 
operation  permit"  in  30  CFR  761.12  as 
including  applications  for  all  types  of 
permit  boundary  revisions,  this  change 
will  remove  any  question  as  to  its 
meaning. 

We  did  not  propose  to  revise  former 
30  CFR  761.12(f).  which  we  have  now 
redesignated  as  30  CFR  761.17(d).  This 
paragraph  of  the  rules  establishes 
procedures  that  the  regulatory  authority 
must  follow  when  it  determines  that  a 
proposed  surface  coal  mining  operation 
will  adversely  affect  a  publicly  owned 
park  or  a  place  listed  on  the  National 
Register  of  Historic  Places.  However, 
one  commenter  expressed  the  general 
concern  that  the  proposed  rule  and  its 
preamble  did  not  clearly  specify  that  the 
VER  exception,  the  exception  for 
existing  operations,  and  the  waivers  and 
exceptions  authorized  by  30  CFR 
761.11(c)  through  (e)  operate 
independently  of  each  other,  i.e.,  that  a 
person  who  qualifies  for  one  type  of 
exception  or  waiver  does  not  need  to 
comply  with  the  requirements  for  other 
types  of  exceptions  or  waivers.  To 
address  this  concern,  we  have  added 
paragraph  (d)(3)  to  30  CFR  761.17  to 
clarify  that  the  joint  approval 
requirements  of  30  CFR  761.11(c)  and 
the  related  procedural  requirements  of 
30  CFR  761.17(d)  do  not  apply  to  lands 
to  which  the  VER  exception  or 
exception  for  existing  operations 
applies. 

Section  761.17(d)  contains  no  other 
substantive  changes  from  former 
§  761.12(f).  We  have  made  some 
editorial  and  organizational  changes  to 
more  closely  adhere  to  plain  language 
principles. 

XXm.  How  and  Why  Are  We  Revising 
Part  762.  Which  Contains  Criteria  for 
the  Designation  of  Lands  as  Unsuitable 
for  Surface  Coal  Mining  Operations? 

Former  30  CFR  761.12(g)  provided 
that,  pursuant  to  petition,  the  regulatory 
authority  could  consider  lands  listed  in 
section  522(e)  of  the  Act  for  designation 
as  unsuitable  for  surface  coal  mining 
operations  under  30  CFR  Parts  762.  764, 
and  769.  As  discussed  in  Part  XVIII  of 
this  preamble,  we  determined  that  this 
paragraph  would  be  more  appropriately 


placed  in  30  CFR  Part  762.  which 
contains  criteria  and  other  requirements 
for  designation  pursuant  to  the  petition 
process.  Therefore,  we  are  redesignating 
former  30  CFR  761.12(g)  as  30  CFR 
762.14.  To  accommodate  this  addition 
to  Part  762,  we  are  redesignating  former 
30  CFR  762.14  as  30  CFR  762.15. 

We  have  revised  the  language  of  new 
30  CFR  762.14  for  clarity  and 
conformity  with  Part  762  and  plain 
language  principles.  We  intend  no 
substantive  changes  from  former  30  CFR 
761.12(g). 

XHV.  Section  772.12:  What  Are  the 
Requirements  for  Coal  Exploration  on 
Lands  Designated  Unsuitable  for 
Surface  Coal  Mining  Operations? 

Under  30  CFR  772.11(a)  and 
772.12(a).  a  person  who  intends  to 
conduct  any  type  of  coal  exploration  on 
lands  designated  as  unsuitable  for 
surface  coal  mining  operations  under 
subchapter  F  of  30  CFR  Chapter  VII, 
which  includes  30  CFR  761.11,  must 
first  obtain  a  permit  in  accordance  with 
30  CFR  772.12.  These  regulations  do  not 
require  compliance  with  the 
prohibitions,  restrictions,  and 
procedural  requirements  of  30  CFR  Part 
761.  On  June  22, 1988  (53  FR  23532),  we 
proposed  a  rule  that  would  have 
required  a  VER  demonstration  as  a 
prerequisite  for  approval  or  issuance  of 
an  exploration  permit  on  the  lands 
listed  in  30  CFR  761.11  and  section 
522(e).  However,  we  did  not  adopt  that 
provision  as  part  of  the  final  rule 
pubUshed  on  December  29, 1988  (53  FR 
52942).  At  53  FR  52945,  the  preamble  to 
that  rule  stated  that  we  would 
reconsider  the  issue  of  VER 
demonstration  requirements  for  coal 
exploration  after  we  adopted  a  new 
definition  of  VER. 

The  National  Wildlife  Federation  and 
other  groups  challenged  our  failure  to 
adopt  this  provision  of  the  proposed 
rule.  Upon  judicial  review,  the  U.S. 
District  Court  for  the  District  of 
Columbia  held  that  we  had  failed  to 
articulate  a  proper  rationale  for  not 
adopting  the  proposed  rule.  NaUonal 
Wildlife  Fed'n  v.  Lujan,  Nos.  89-0504, 
89-1221  and  89-1614,  slip  op.  at  25-33 
(D.D.C.  September  5, 1990).  In  response, 
on  July  18. 1991  (56  FR  33152),  we 
proposed  to  add  paragraph  (b|(5)  to  30 
CFR  772.14  to  require  a  VER 
demonstration  as  a  prerequisite  for 
approval  of  coal  exploration  activities 
on  the  lands  listed  in  30  CFR  761.11  and 
section  522(e)  if  coal  is  to  be  removed 
for  sale  or  commercial  use. 

On  January  31,  1997  (62  FR  4836),  we 
withdrew  the  1991  proposal.  In  its 
place,  we  proposed  to  add  a  new 
paragraph  (b)(14)  to  30  CFR  772.12,  the 


section  that  contains  permitting 
requirements  for  exploration  that  will 
remove  more  than  250  tons  of  coal  or 
that  will  occur  on  lands  designated  as 
unsuitable  for  surface  coal  mining 
operations.  Under  the  proposed  rule,  a 
person  planning  to  conduct  exploration 
on  lands  listed  in  section  522(e)  or  30 
CFR  761.11  would  have  had  to  submit 
an  application  that  includes  a 
demonstration  that  (1)  the  exploration 
activities  will  not  substantially  distiub 
the  protected  lands,  (2)  the  owner  of  the 
coal  has  demonstrated  VER,  (3)  the 
exploration  is  needed  for  mineral 
valuation  purposes  or  is  authorized  by 
judicial  order,  or  (4)  the  applicant  has 
obtained  a  waiver  or  exception 
authorized  under  proposed  30  CFR 
761.11(a)(2)  through  (5)  (now  30  CFR 
761.11(a)  dirough(e)|. 

Similarly,  the  proposed  rule  would 
have  added  a  new  paragraph  (d)(2)(iv)  to 
30  CFR  772.12  to  provide  that  the 
regulatory  authority  may  not  approve  an 
application  for  exploration  unless  it  first 
finds  that  the  exploration  activities 
described  in  the  application  will  not 
substantially  disturb  any  lands  listed  in 
30  CFR  761  ill.  If  exploration  would 
substantially  disturb  those  lands,  the 
proposed  rule  would  have  authorized 
approval  of  the  application  only  when 
the  regulatory  authority  finds  that  the 
applicant  has  (1)  demonstrated  VER,  (2) 
obtained  one  of  the  waivers  or 
exceptions  authorized  under  proposed 
30  CFR  761.11(a)(2)  dmjugh  (5)  (now  30 
CFR  761.11(a)  through  (e)].  or  (3) 
demonstrated  that  the  exploration  is 
needed  for  mineral  valuation  purposes 
or  authorized  by  judicial  order. 

Commenters  were  sharply  divided  on 
the  merits  and  legality  of  the  proposed 
rules.  After  careful  consideration,  we 
have  decided  not  to  proceed  with  the 
rules  as  proposed.  Section  512  of 
SMCRA  governs  coal  exploration,  and 
that  section  does  not  mention  section 
522(e)  as  one  of  the  provisions  of  the 
Act  with  which  exploration  must 
comply.  Section  522(e)  specifically 
limits  the  scope  of  its  prohibitions  and 
restrictions  to  surface  coal  mining 
operations.  And  the  definition  of  surface 
coal  mining  operations  in  section 
701(28)  of  the  Act  expressly  excludes 
"coal  explorations  subject  to  section  512 
of  this  Act."  Therefore,  we  believe  that 
the  Act  provides  insufficient  basis  for 
rules  that  would  impose  a  requirement 
for  a  VER  demonstration  as  a 
prerequisite  for  coal  exploration  on  the 
lands  listed  in  30  CFR  761.11  and 
section  522(e). 

The  preamble  to  the  proposed  rule 
also  sought  comment  on  whether  we 
should  revise  30  CFR  Part  772  and/or 
Part  761  to  include  a  provision  similar 


to  30  CFR  762.14.  which  we  are 
redesignating  as  30  CFR  762.15.  either 
in  addition  to  or  in  place  of  the 
proposed  revisions  to  30  CFR  772.12. 
Redesignated  30  CFR  762.15  provides 
that  the  regulatory  authority  has  an 
obligation  to  use  the  exploration  permit 
application  review  and  approval  process 
to  ensure  that  exploration  activities  will 
not  interfere  with  any  of  the  values  for 
which  the  area  has  been  designated 
unsuitable  for  surface  coal  mining 
operations.  However,  this  section 
applies  only  to  lands  designated  as 
unsuitable  for  surface  coal  mining 
operations  under  the  petition  process  in 
30  CFR  Part  762  and  section  522(a)  of 
the  Act 

We  have  decided  to  adopt  a  modified 
version  of  this  option  rather  than  the 
rule  language  that  we  proposed.  Under 
the  final  rule,  coal  exploration  on  lands 
listed  in  30  CFR  761.11  and  section 
522(e)  must  be  designed  to  minimize, 
but  not  necessarily  prevent,  interference 
with  the  values  for  which  those  lands 
were  designated  as  unsuitable  for 
surface  coal  mining  operations.  In  other 
words,  to  gain  the  approval  of  the 
regulatory  authority,  an  application  for 
coal  exploration  on  protected  lands 
must  demonstrate  that,  to  the  extent 
technologically  and  economically 
feasible,  the  operation  has  been 
designed  to  minimize  interference  with 
the  values  for  which  the  land  was 
designated  as  unsuitable  for  surface  coal 
mining  operations.  However,  the 
application  need  not  demonstrate  that 
the  operation  will  prevent  all 
interference  with  those  values.  Unlike 
the  proposed  rule  language  and,  to  some 
extent,  the  alternative  discussed  in  the 
preamble  to  that  rule,  the  provisions 
that  we  are  adopting  as  part  of  the  final 
rule  do  not  include  any  conditions  that 
would  prohibit  coal  exploration. 
Therefore,  we  believe  that  the  new 
provisions  are  consistent  with  the 
overall  regulatory  scheme  for  coal 
exploration  under  section  512  of 
SMCRA  because  they  govern  how  coal 
exploration  may  be  conducted,  not 
whether  it  may  be  conducted. 

The  final  rule  modifies  30  CFR 
772.12(b)(14)  to  require  that  each 
application  for  coal  exploration  include, 
for  any  lands  listed  in  3aCFR  761.11, 
a  demonstration  that,  to  the  extent 
technologically  and  economically 
feasible,  the  proposed  exploration 
activities  have  been  designed  to 
minimize  interference  with  the  values 
for  which  those  lands  were  designated 
as  unsuitable  for  surface  coal  mining 
operations.  In  addition,  the  final  rule 
requires  that  the  application  include 
documentation  of  consultation  with  the 
owner  of  the  feature  causing  the  land  to 


come  imder  the  protection  of  30  CFR 
761.11,  and,  when  applicable,  with  the 
agency  with  primary  jurisdiction  over 
the  feature  with  respect  to  the  values 
that  caused  the  land  to  come  under  the 
protection  of  30  CFR  761 . 1 1 .  We  added 
this  provision  in  response  to  comments 
that  expressed  concern  about  the 
potential  impacts  of  coal  exploration  on 
the  lands  listed  in  30  CFR  761  11  and 
that  urged  the  inclusion  of  the  agency 
with  jurisdiction  over  the  protected 
feature  in  the  decision-making  process. 

The  final  rule  also  modifies  30  CFR 
772.12(d)(2)  by  adding  a  new  paragraph 
(iv).  That  paragraph  requires  that,  as  a 
prerequisite  for  issuance  of  a  coal 
exploration  permit  for  any  lands  listed 
in  30  CFR  761.11,  the  regulatory 
authority  must  find  that  the  apphcant 
has  demonstrated  that,  to  the  extent 
technologically  and  economically 
feasible,  the  exploration  and 
reclamation  described  in  the  application 
will  minimize  interference  with  the 
values  for  which  those  lands  were 
designated  as  unsuitable  for  surface  coal 
mining  operations.  Before  making  this 
finding,  the  regulatory  authority  must 
provide  reasonable  opportunity  to  the 
owner  of  the  feature  causing  the  land  to 
come  under  the  protection  of  30  CFR 
7b\.\\.  and.  when  applicable,  to  the 
agency  with  primary  jurisdiction  over 
the  feature  with  respect  to  the  values 
that  caused  the  land  to  come  under  the 
protection  of  30  CFR  761.11,  to 
comment  on  whether  the  finding  is 
appropriate. 

We  added  the  latter  provision  in 
response  to  comments  that  expressed 
concern  about  the  potential  impacts  of 
coal  exploration  on  the  lands  listed  in 
30  CFR  761.11.  The  new  provision  also 
responds  to  those  commenters  who 
urged  us  to  revise  the  decision-making 
process  to  include  the  agency  with 
jurisdiction  over  the  protected  feature. 
However,  the  final  rule  does  not  afford 
veto  authority  to  the  agency  with 
jurisdiction  over  the  protected  feature. 
To  do  so  would  be  inconsistent  with  the 
principles  of  State  primacy  under 
section  503  of  SMOIA.  Instead,  the  new 
provision  requires  that  the  regulatory 
authority  consult  with  the  agency  with 
jurisdiction  over  the  protected  feature  in 
determining  which  values  are  important 
and  bow  exploration  activities  m»y  be 
plaimed  and  conducted  to  minimize 
interference  with  those  values.  The 
administrative  record  of  the  decision  on 
the  exploration  applications  should 
indicate  the  disposition  of  all  relevant 
comments  received  hom  the  agency 
with  jurisdiction  over  the  protected 
feature. 

These  rules  do  not  ban  exploration  on 
any  lands.  Instead,  they  require  that  the 
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adverse  impacts  of  exploratioD  activities 
on  lands  protected  under  section  922(e) 
of  the  Act  be  minimized  to  the  extent 
technologically  and  economically 
feasible.  In  this  respect,  they  are  more 
protective  of  the  environment  than  the 
rule  language  that  we  proposed,  which 
would  not  have  placed  any  unique 
restrictions  on  exploration  if  the 
regulatory  authority  determined  that  a 


person  had  VER  or  qualified  for  one  of 
the  other  exceptions  proposed  in  30 
CFR  772.12(b)(14). 

Finally,  as  a  housekeeping  measure, 
the  final  rule  revises  30  CFR 
772.12(d)(2)(ii)  and  (iii)  to  correct  the 
manner  in  which  they  cite  the 
Endangered  Species  Act  and  the 
National  Historic  Preservation  Act. 


XXV.  Technical  Amendments  to  Parts 
773,  778.  780,  and  784 

As  shovtm  in  the  following  table,  the 
organizational  changes  to  Part  761 
require  revision  of  cross-references  to 
Part  761  in  other  poitions  of  our 
regulations: 


Regulation 


§773.l3(a)(1)(v) 

§773.15(c)(3KH)  

§778.16(0 

§780.31  (a)(2)  .._.™_.„ 

§780  33  

§784  17(a)(2)  

§784.18  


Ok)  cross-retefence 

§761.12(0)  

§§761.11  and  761.12 

§761.12  

§761.12(0  _ 

30  CFR  761.12(d)  

§761.12(0  

30  CFR  761.12(d) _.... 


New  CTOSs-reterence 


$761.14 

§761.11 

§761  14  or  761  15 

§761. 17(d) 

§761.14 

§761  17(d) 

§761.14 


To  achieve  consistency  with  the 
language  of  section  522(e)  of  the  Act.  we 
also  made  the  following  technical 
corrections  to  the  language  of  those 
regulations: 

•  We  replaced  the  term  "surface  coal 
mining  activities"  in  30  CFR  778.16(c) 
with  "sur&ce  coal  mining  operations." 
Part  778  applies  to  both  surface  and 
underground  mines.  Therefore,  since 
section  522(e)  applies  to  surface  coal 
mining  operations  in  general,  the 
information  requirements  of  30  CFR 
778.16(c)  for  permit  applications  that 
propose  to  disturb  lands  within  the 
buffer  zones  for  occupied  dwellings  and 
public  roads  must  apply  to  all  proposed 
surface  coal  mining  operations  within 
those  buffer  zones,  not  just  to  sur&ce 
coal  mining  activities. 

•  We  revised  the  titles  of  30  CFR 
780.31  and  784.17  by  replacing  the  term 
"public  parks"  with  "publicly  owned 
parks."  We  separately  define  these 
terms  in  30  CFR  761.5,  and  "publicly 
owned  parks"  is  the  term  that  appears 
in  section  S22(e)(3)  of  the  Act,  which,  in 
relevant  part,  provides  the  basis  for 
these  regulations. 

•  We  replaced  the  term  "underground 
mining  activities"  in  30  CFR  784.18(a) 
with  "siu^ace  coal  mining  operations." 
Paragraph  (b)  of  the  definition  of 
"underground  mining  activities"  in  30 
CFR  701.5  includes  underground 
operations  that  are  not  included  in  the 
definition  of  surface  coal  mining 
operations  in  30  CFR  700.5  and  section 
701(28)  of  the  Act.  Since  section  S22(e) 
applies  only  to  surface  coal  mining 
operations,  the  underground  operations 
described  in  paragraph  (b)  of  the 
de&nition  of  underground  mining 
activities  are  not  subject  to  the 
provisions  of  30  CFR  Part  761  and 
section  522(e). 


In  addition,  since  both  30  CFR 
780.31(a)(2)  and  784.17(a)(2)  use  the 
term  "valid  existing  rights."  we  revised 
those  rules  to  include  a  cross-reference 
to  the  new  VER  determination  rules  at 
30  CFR  761.16. 

Finally,  we  made  minor  editorial 
revisions  to  30  CFR  773.15(c)(3)(u), 
778.16(c).  780.31(a)(2),  and  784.17(a)(2) 
to  improve  their  acouacy,  clarity,  and 
consistency  with  plain  language 
principles  and  to  better  accommodate 
the  new  or  revised  cross-references. 

XXVI.  What  Effect  WiU  This  Rule  Have 
in  Federal  Program  States  and  on 
Indian  Lands? 

Through  cross-referencing  in  the 
respective  regulatory  programs,  this 
^al  rule  applies  to  all  lands  in  States 
with  Federal  regulatory  programs.  States 
with  Federal  regulatory  programs 
include  Arizona,  C^alifomia,  Georgia. 
Idaho,  Massachusetts,  Michigan,  North 
Carolina.  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee  and  Washington. 
These  programs  are  codified  at  30  CFR 
Parts  903.  905.  910,  912,  921,  922,  933, 
937,  939.  941.  942,  and  947, 
respectively. 

The  revisions  to  30  CFR  Part  761 
apply  to  Indian  lands  by  virtue  of  the 
incorporation  of  this  part  by  reference  in 
30  CFR  750.14.  Revised  30  CFR  Part  772 
applies  to  coal  exploration  on  Indian 
lands  to  the  extent  provided  in  30  CFR 
750.15. 

In  the  preamble  to  the  proposed  rule, 
we  invited  the  public  to  comment  on 
whether  there  are  unique  conditions  in 
any  Federal  program  States  or  on  Indian 
lands  that  should  be  reflected  in  the 
national  rules  or  as  specific 
amendments  to  the  Federal  programs  or 
Indian  lands  rules.  Since  no 
commenters  identified  any  unique 
conditions  or  amendment  needs,  the 


final  rules  do  not  include  any  changes 
to  the  Indian  lands  rules  or  individual 
Federal  programs. 

One  commenter  stated  that  we  should 
not  adopt  a  final  rule  without  seeking 
input  from  affected  Indian  nations  and 
obtaining  approval  from  both 
recognized  Indian  governmental  entities 
and  traditional  elders  who  hold  to 
native  religions  and  traditions.  As 
described  in  Part  I  of  this  preamble,  we 
provided  the  public  and  all  other 
interested  parties  ample  notice  and 
opportunity  to  comment  on  the 
proposed  rule,  as  required  by  the 
Administrative  Procedxire  Act,  5  U.S.C. 
553.  In  developing  the  final  rule,  we 
gave  serious  consideration  to  all 
substantive  comments  received.  Neither 
SMCRA  nor  any  other  Federal  law  or 
regulation  requires  that  we  obtain  the 
approval  of  Indian  governmental 
entities  and  traditional  elders  (or  any 
other  potentially  affected  parties)  before 
adopting  a  final  rule. 

XXVn.  How  WiU  This  Rule  Affect  State 
Programs? 

We  will  evaluate  State  regulatory 
programs  approved  under  30  CFR  Part 
732  and  section  503  of  the  Act  to 
determine  whether  any  changes  in  these 
programs  are  necessary  to  maintain 
consistency  with  Federal  requirements. 
If  we  determine  that  a  State  program 
provision  needs  to  he  amended  as  a 
result  of  these  revisions  to  the  Federal 
rules,  we  will  notif)'  the  State  in 
accordance  with  30  CFR  732.17(d). 

Section  505(a)  of  the  Act  and  30  CFR 
730.11(a)  provide  that  SMCRA  and 
Federal  regulations  adopted  under 
SMCRA  do  not  supersede  any  Slate  law 
or  regulation  unless  that  law  or 
regulation  is  inconsistent  with  the  Act 
or  the  Federal  regulations  adopted 
under  the  Act.  Section  S05[b)  of  the  Act 


and  30  CFR  730.11(b)  provide  that  we 
may  not  construe  existing  State  laws 
and  regulations,  or  State  laws  and 
regulations  adopted  in  the  future,  as 
inconsistent  with  SMCRA  or  the  Federal 
regulations  if  these  Slate  laws  and 
regulations  either  provide  for  more 
stringent  land  use  and  environmental 
controls  and  regulations  or  have  no 
counterpart  in  the  Act  or  the  Federal 
regulations. 

Under  30  CFR  732.15(a).  Stale 
programs  must  provide  for  the  Slate  to 
carry  out  the  provisions  of,  and  meet  the 
purposes  of.  the  Act  and  its 
implementing  regulations.  In  addition, 
that  rule  requires  that  State  laws  and 
regulations  be  in  accordance  with  the 
provisions  of  the  Act  and  consistent 
with  the  Federal  regulations.  As  defined 
in  30  CFR  730.5.  "consistent  with"  and 
'in  accordance  with"  mean  that  the 
State  laws  and  regulations  are  no  less 
stringent  than,  meet  the  minimum 
requirements  of,  and  include  all 
applicable  provisions  of  the  Act.  The 
definition  also  provides  that  these  terms 
mean  that  the  State  laws  and  regulations 
are  no  less  effective  than  the  Federal 
regulations  in  meeting  the  requirements 
of  the  Act.  Under  30  CFR  732.17(e)(1), 
we  may  require  a  State  program 
amendment  if.  as  a  result  of  changes  in 
SMCRA  or  the  Federal  regulations,  the 
approved  State  program  no  longer  meets 
the  requirements  of  SMCRA  or  the 
Federal  regulations. 

In  the  preamble  to  the  proposed  rule, 
we  solicited  comments  on  whether  State 
program  VER  definitions  must  be 
amended  to  include  standards  identical 
to  those  of  the  revised  Federal  definition 
to  be  no  less  effective  than  the  revised 
Federal  definition.  We  received  few 
comments  on  this  point,  and  those  that 
we  did  receive  took  opposing  positions. 
In  general,  commenters  from  both 
industry  and  the  environmental 
community  argued  that  we  should 
require  that  States  adopt  definitions 
identical  to  ours  if  we  adopted  the 
particular  VER  definition  that  the 
commenter  advocated.  Otherwise,  they 
favored  allowing  States  to  retain  their 
existing  definitions.  We  did  not  find 
these  comments  logical  or  persuasive. 

One  commenter  argued  that  States 
should  not  have  to  change  their  VER 
definitions  and  procedurtis  merely 
because  we  adopt  a  new  definition  and 
procediufls.  especially  since  States  have 
not  experienced  problems  using  their 
current  definitions  and  procedures.  We 
do  not  agree.  Under  30  CFR  730.5  and 
732.17(e)(1).  the  standard  for 
determining  whether  a  program  change 
is  necessary  in  response  to  a  new  or 
revised  Federal  rule  is  whether  the  State 
program  provisions  are  no  less  effective 


than  our  regulations  in  meeting  the 
requirements  of  the  Act,  Oiu  adoption 
of  a  new  definition  of  VER  and  related 
procedural  rules  determines  the  extent 
to  which  persons  are  eligible  to  receive 
permits  for  surface  coal  mining 
operations  on  lands  protected  under 
section  522(e)  of  the  Act.  Therefore,  we 
will  evaluate  Stale  programs  to 
determine  whether  existing  State 
program  provisions  would  protect  the 
lands  listed  in  section  522(e)  to  the 
same  extent  as  our  rules  and  whether 
they  would  provide  similar  opportunity 
for  public  participation  in  the  decision- 
making process.  Contrary  to  the 
commenter's  arguments,  past 
performance  and  the  question  of 
whether  the  public  has  identified 
problems  with  existing  State  program 
provisions  are  not  relevant  to  this 
determination  since  this  final  rule  alters 
the  standards  for  VER  (and  hence  the 
degree  of  protection  for  section  522(e) 
lands),  as  well  as  the  opportunity  for 
public  participation. 

We  specifically  sought  comment  on 
whether  we  should  require  those  States 
with  an  approved  takings  standard  for 
VER  to  remove  this  standard  or  whether 
the  rationale  that  we  relied  upon  to 
approve  the  takings  standard  in  the 
Illinois  definition  of  VER  remains  valid. 
See  30  CFR  917.15(j)  and  54  FR  123. 
lanuarj-  4. 1989.  In  other  words,  could 
the  takings  standard  be  considered  no 
less  effective  than  the  good  faith/all 
permits  standard  in  achieving  the 
purposes  and  requirements  of  the  Act 
even  though  it  purportedly  balances  the 
purposes  of  the  Act  and  section  522(e) 
in  a  different  manner  with  potentially 
different  results  in  terms  of  the  level  of 
protection  afforded  to  the  areas  listed  in 
section  522(e)  of  the  Act?  Commenters 
were  divided  on  this  issue'as  well, 
depending  upon  which  VER  definition 
they  favored. 

As  previously  noted,  under  30  CFR 
730.5  and  732.i7(e)(l),  the  standard  for 
determining  whether  a  State  program 
amendment  is  necessary  in  response  to 
new  or  revised  Federal  regulations  is 
whether  the  State  program  provisions 
are  no  loss  effective  than  our  regulations 
in  meeting  the  requirements  of  the  Act. 
The  final  environmental  impact 
statement  (EIS)  for  this  rulemaking 
describes  the  takings  standard  as  likely 
to  be  somewhat  less  protective  of  the 
lands  listed  in  section  522(e)  than  the 
good  faith/all  permits  standard 
Specifically,  the  model  used  in  the  EIS 
analysis  predicts  that  application  of  a 
takings  standard  nationwide  would 
result  in  the  mining  of  an  additional  185 
acres  of  section  522(e)(1)  lands,  1,686 
acres  of  Federal  lands  in  eastern 
national  forests,  and  984  acres  in  State 


parks  between  1995  and  2015.  See  Table 
V-l  of  the  EIS.  Therefore,  we  anticipate 
that  States  would  have  difficult^' 
justifying  retention  of  a  takings  standard 
for  VER  unless  they  can  convincingly 
demonstrate  thai  the  State  program 
would  ensure  that  appUcation  of  the 
takings  standard  would  be  no  less 
protective  of  section  S22(e)  lands  than 
the  good  faith/all  permits  standard  in 
the  rule  that  we  are  adopting  today 

One  commenter  notea  that  we 
previously  approved  the  takings 
standard  in  the  Illinois  program  partly 
on  the  basis  of  the  argument  that  section 
522(e)  has  multiple  purposes  of  equal 
importance.  In  the  preamble  to  that 
decision,  we  stated  that  the  purposes  of 
section  522(e)  include  protection  of  the 
lands  listed  therein,  preservation  of 
valid  property  rights,  and  avoidance  of 
compeniiable  takings.  .According  to  the 
preamble,  the  takings  standard  is 
consistent  with  the  Act  and  no  less 
effective  than  the  good  faith/all  permits 
standard  even  though  the  takings 
standard  accords  greater  weight  to 
protection  of  the  rights  of  mineral 
owners  and  avoidance  of  compensable 
takings  than  it  does  to  protection  of  the 
lands  listed  in  section  522(e).  See  54  FR 
120.  lanuary  4, 1989.  The  commenter 
argued  that  we  should  apply  the  same 
principle  in  evaluating  Slate  VER 
definitions  today.  We  disagree. 

We  no  longer  adhere  to  Se  position 
stated  in  the  1989  preamble.  As 
discussed  in  Part  VH.C.  of  this 
preamble,  we  believe  that  the  purpose  of 
section  522(e)  is  to  prohibit  new  surface 
coal  mining  operations  on  the  lands 
listed  in  that  section,  with  certain 
exceptions.  And.  as  we  state  in  that 
discussion,  in  view  of  the  purpose  of 
section  522(e).  we  do  not  agree  that  VER 
must  or  should  be  defined  in  a  way  that 
would  avoid  all  compensable  takings. 
Therefore,  we  do  not  expect  thai  an 
argument  that  the  takings  standard  is 
more  protective  of  the  rights  of  the 
mineral  owners  and  is  more  likely  to 
avoid  compensable  takings  than  the 
good  faith/all  permits  standard  will 
provide  sufficient  justification  for 
retention  of  the  takings  standard  as  no 
less  effective  than  the  good  faith/all 
permits  standard  in  protecting  the  lands 
listed  in  section  S22(e). 

One  commenter  argued  that  since  we 
had  previously  approved  the  Illinois 
takings  standard  as  no  less  effective 
than  the  good  faith/all  permits  standard, 
we  could  not  now  find  Illinois'  use  of 
the  takings  standard  to  be  less  effective 
than  the  good  faith/all  permits  standard 
in  our  proposed  rule.  We  disagree.  We 
based  our  prior  approval  of  the  Illinois 
standard  on.  among  other  things,  an 
interpretation  of  the  legislative  history 


70822  Federal  Register / Vol.  64.  No.  242 /Friday,  December  17,  1999 /Rules  and  Regulations 


Federal  Register/Vol.  64.  No.  242/Friday.  December  17.  1999/Rules  and  Regulations  70823 


of  SMCRA  and  pertinent  court  decisions 
that  we  no  longer  believe  to  be 
appropriate.  As  discussed  in  Part  Vn.C. 
of  tbis  preamble,  we  oo  longer  believe 
that  the  legislative  history  of  SMCRA 
requires  that  we  deGne  VER  in  a  way 
that  completely  avoids  compefiisable 
takings.  Therefore,  the  fact  that  we  also 
based  our  prior  approval  of  the  Illinois 
dermition  on  the  argument  that  a 
takings  standard  is  appropriate  and 
necessary  to  avoid  compensable  takings 
under  the  Illinois  Constitution  is  not 
relevant  to  an  evaluation  of  whether  the 
Illinois  takings  standard  is  no  less 
effective  than  the  good  faith/all  permits 
standard. 

XXVm.  How  Does  This  Rule  Impact 
Information  Collection  Requirements? 

The  final  rule  does  not  alter  the- 
information  collection  burden 
associated  with  Parts  740.  745.  772.  773. 
778.  780.  and  784.  However,  the  final 
rule  includes  editorial  revisions  to 
S§  740.10.  745.10.  and  772.10  to 
maintain  consistency  with  Departmental 
guidance  concerning  the  format  and 
content  of  these  sections. 

In  addition,  we  have  revised  section 
761.10  to  reflect  the  information 
collection  burden  changes  resulting 
from  the  rule  changes  that  we  are 
adopting  today. 

XXIX.  Procedural  Matters 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  document  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
E-xecutive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
SI  00  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local. 
or  tribal  governments  or  communities. 
This  determination  is  based  on  a  cost- 
benefit  analysis  prepared  for  the  final 
rule.  The  cost-beneBt  analysis  indicated 
that  the  cost  increase  resulting  from  the 
rule  will  be  negligible.  A  copy  of  the 
analysis  is  available  for  inspection  at  the 
Office  of  Surface  Mining. 
Administrative  Record — Room  101, 
1951  Constitution  Avenue,  N.W.. 
Washington.  DC  20240.  You  may  obtain 
a  single  copy  by  writing  us  or  calling 
202-208-2847.  You  may  also  request  a 
copy  via  the  Internet  at 
osmrules@osmre.gov . 

(2)  This  rale  wilt  not  create  a  serious 
inconsistency  or  otherwise  interfere 
vinth  an  action  taken  or  planned  by 
another  agenc\'.  The  rule  will  not 
significantly  change  costs  to  industry  or 


to  the  Federal.  State,  or  local 
governments.  Furthermore,  the  rule  will 
have  no  adverse  effects  on  competition, 
employment,  investment,  productivity, 
iimovation.  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients  because 
the  rule  does  not  affect  such  items. 

(4)  This  rule  raises  novel  legal  and 
policy  issues  as  discussed  in  the 
preamble. 

B.  Regulatory  Flexibility  Act 
Piu^uant  to  the  Regulatory  Flexibility 

Act.  5  U.S.C.  601  et  seq..  the  Department 
of  the  Interior  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  certification  is  based  oo 
the  findings  that  the  rule  will  not 
significantly  change  costs  to  industry  or 
to  Federal.  State,  or  local  governments. 
Furthermore,  the  rule  will  have  no 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
because  it  will  not: 

•  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more. 

•  Cause  a  major  increase  in  costs  or 
prices  for  consumers;  individual 
industries:  Federal,  State,  or  local 
government  agencies:  or  geographic 
regions  because  the  rule  does  not 
impose  any  substantial  new 
requirements  on  the  coal  mining 
industry,  consumers,  or  State  and  local 
governments.  It  essentially  codifies 
current  policy. 

•  Have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises  for  the 
reasons  stated  above. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
Tribal  governments  or  the  private  sector 
of  more  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  oo  State,  local,  or  Tribal 
governments  or  the  private  sector. 


Therefore,  a  statement  containing  the 
information  required  bv  the  Unfunded 
Mandates  Reform  Act.  1  U.S.C.  1531,  et 
seq..  is  not  required. 

E.  Executive  Order  12630:  Takings 

In  accordance  with  Executive  Order 
12630  (March  18,  1988)  and  the 
"Attorney  General's  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings,"  dated  [une  30, 
1988,  the  Department  has  prepared  a 
tailings  implication  assessment,  which 
has  been  made  a  part  ofihe 
administrative  record  for  this 
rulemaking  and  is  set  forth  below: 

Section  522(e)  of  SMCRA  provides 
that,  subject  to  VER  (and  with  certain 
other  specified  exceptions),  no  surface 
coal  mining  operations  shall  be 
permitted  on  certain  lands  designated 
by  Congress.  As  stated  in  the  preceding 
parts  of  this  preamble,  the  final  rule 
defining  VER  establishes  a  good  faith/all 
permits  standard  for  VER  under  section 
522(e). 

Under  the  good  faith/all  permits 
standard,  a  person  would  have  VER  if. 
prior  to  the  date  the  land  came  under 
the  protection  of  section  522(e).  the 
person  or  a  predecessor  in  interest  bad 
all  necessary  property  rights  and  had 
obtained,  or  made  a  good  faith  effort  to 
obtain,  all  State  and  Federal  permits  and 
other  authorizations  required  to  conduct 
surface  coal  mining  operadons. 

The  final  rule  may  nave  some 
significant,  but  unquantifiable,  takings 
implications.  We  do  not  expect  that  a 
court  would  find  that  this  final  rule 
constitutes  a  facial  taking,  because,  as 
discussed  in  Part  VI  of  this  preamble, 
that  issue  was  litigated  in  1979-80,  in 
PSMRL  I,  Round  I.  14  Env't  Rep.  Cas. 
(BNA)  1083  (1980). 

1.  No  Facial  Takings 

It  is  unlikely  that  the  good  faith/all 
permits  standard  would  be  determined 
to  constitute  a  facial  taking.  This 
standard  is  a  modification  of  the  "all 
permits"  standard  adopted  on  March  13. 
1979.  which  required  that  a  person 
demonstrate  valid  issuance  by  August  3, 
1977  of  all  necessary  State  and  Federal 
permits. 

The  rule  was  challenged  in  PSMRL  I, 
Round  I.  14  Envt  Rep.  Cas.  (BNA)  at 
1090-92  (1980).  as  effecting  a 
compensable  taking  of  property.  While 
the  court  declined  to  address  the 
constitutionality  of  the  VER  definition, 
it  found  that  a  person  who  applies  for 
all  permits,  but  fails  to  receive  one  or 
more  through  government  delay, 
engenders  the  same  investments  and 
expectations  as  a  person  who  has 
obtained  all  permits.  Therefore,  the 
court  found  that  a  good  faith  attempt  to 


obtain  all  permits  before  August  3. 1977. 
should  suffice  for  purposes  of  VER.  The 
court  remanded  to  the  Secretary  that 
portion  of  the  definition  that  required 
the  property  owner  actually  to  have 
obtained  all  permits  necessary  to  mine. 

2.  Likelihood  of  Compensable  Takings 

In  evaluating  takings  claims  for 
compensation  concerning  government 
regulatory  actions,  the  courts  have 
typically  considered  three  factors  on  a 
fact-specific,  case-by-case  basis:  the 
character  of  the  governmental  action, 
the  economic  impact  of  the  action,  and 
the  extent  to  which  the  govenmient 
action  interferes  with  reasonable 
investment-backed  expectations.  See 
Perm  Cent.  Transp.  Co.  v.  New  York 
City.  438  U.S.  104. 124  (1978).  Because 
of  the  scope  of  the  final  rule  and  the 
lack  of  information  on  specific  property 
interests  that  might  be  affected,  this 
assessment  caimot  predict  or  evaluate 
the  effects  of  the  final  rule  on  property 
rights.  However,  most  States  bave  been 
applying  the  good  faith/all  permits 
standard  or  a  similar  standard  since  the 
inception  of  state  regulatory  primacy 
under  SMCRA.  so  experience  to  date 
with  this  standard  provides  some 
indication  of  the  likelihood  of  future 
compensable  takings.  In  light  of  this 
history,  the  assessment  will  discuss 
generally  the  anticipated  impacts  of  the 
final  rule,  and  compare  them  to  the 
impacts  of  the  other  alternatives 
considered. 

a.  History.  History  does  not  suggest 
that  the  promulgation  of  a  good  faith/ all 
permits  standard  would  result  in  a 
significant  number  of  takings 
compensation  awards.  Twenty  State 
programs  currently  include  either  the 
good  faith/all  permits  standard  (15 
States)  or  the  all  permits  standard  (5 
States);  we  also  have  used  the  good 
faith/all  permits  standard  for  a  number 
of  years.  Two  State  programs  use  a 
takings  standard,  one  uses  only  the 
needed  for  and  adjacent  standard,  and 
one  State  has  no  VER  definition.  We  are 
not  aware  of  any  instance  in  which  the 
States'  use  of  these  standards  has 
resulted  in  a  judicial  determination  of  a 
compensable  taking. 

Likewise,  use  of  Uiese  standards  has 
not  resulted  in  any  financial 
compensation  in  those  instances  where 
our  application  of  the  standard  has 
resulted  in  litigation. 

The  question  of  whether  application 
of  the  good  faith/all  permits  standard  for 
VER  effects  a  compensable  taking  was 
examined  by  the  court  in  Sunday  Creek 
Coal  Co.  V.  Model  (■■Sunday  Creek'),  No. 
88-0416.  slip  op.  (S.D.  Ohio  June  2, 
1988).  In  Sunday  Creek,  applying  Ohio's 
counterpart  to  the  good  faith/all  permits 


standard,  we  found  that  the  plaintiff  did 
not  have  VER.  The  court  ruled  that  oiu- 
application  of  Ohio's  VER  standard 
would  deprive  Sunday  Creek  of  its 
property  rights  in  violation  of  the  Fifth 
Amendment.  The  court  therefore 
reversed  our  negative  VER 
determination.  In  another  case  that 
considered  the  question  of  VER.  Belville 
Mining  Co.  v.  United  States  fBelville 
If),  No.  C-1-89-874  (S.D.  Ohio),  the 
court  simply  assiuned  that  if  an 
applicant  could  demonstrate  a  right  to 
sd-ip  mine,  then  denial  of  VER  would 
constitute  a  "taking"  of  that  apphcant's 
interest.  These  two  decisions  indicate 
that,  at  least  in  Ohio,  a  Federal  court 
would  be  likely  to  conclude  that 
application  of  the  good  faith/ all  permits 
standard  for  VER  would  effect  a 
compensable  taking.  However,  the 
United  States  Court  of  Federal  Claims 
has  exclusive  jurisdiction  to  hear 
takings  claims  against  the  Federal 
government. 

While  the  likelihood  of  some  degree 
of  financial  exposure  exists,  based  on 
the  above  data,  we  believe  that  adoption 
of  a  good  faith/all  permits  standard  vrill 
not  result  in  any  change  in  the 
Government's  financial  exposure. 

b.  Character  of  the  Governmental 
Action.  The  purpose  served  and  the 
statutory  provisions  implemented  by 
this  final  rulemaking  are  discussed  in 
the  preamble  to  the  final  rule.  The  final 
rule  substantially  advances  a  legitimate 
public  purpose.  The  legitimate  public 
purpose  is  the  implementation  of  the 
protections  for  specified  areas  set  forth 
in  section  522(e)  of  SMCRA.  In  that 
section.  Congress  determined  that 
subject  to  certain  exceptions,  including 
valid  existing  rights,  surface  coal  mining 
is  prohibited  on  specified  lands  because 
such  mining  is  incompatible  with  the 
values  for  which  those  lands  were 
designated  as  unsuitable  for  surface  coal 
mining  operations. 

The  final  rule  substantially  advances 
that  purpose  in  several  respects. 

First,  the  final  rule  informs  interested 
persons  of  what  our  interpretation  and 
application  of  section  522(e)  will  be. 
Further,  the  rule  sets  out  the  procedures 
to  tie  followed  in  implementation  of 
section  522(e).  Thus,  the  rule  provides 
greater  certainty,  clarity,  and 
predictability  in  implementation  of 
section  522(e). 

Second,  the  rule  advances  Congress' 
purpose  of  protecting  the  areas  specified 
in  section  522(e),  by  providing  that  the 
primary  VER  exception  for  mining  in 
those  protected  areas  applies  only  to  the 
extent  that  a  person  can  demonstrate 
that  a  good  faith  effort  had  been  made 
to  obtain  all  required  permits  for  a 
surface  coal  mining  operation  before  the 


area  came  under  the  protection  of 
section  S22(e).  (As  discussed  in  the 
preamble  to  the  final  rule,  the 
rulemaking  also  addresses  other  VER 
standards  that  may  apply,  and  other 
exceptions  to  section  522(e).)  The  final 
definition  of  VER  thus  advances  the 
regulatory  scheme  Congress  developed 
to  prevent  the  harms  which  surface  coal 
mining  operatioru  would  cause  in  those 
areas. 

We  do  not  know  of  any  other  property 
use  or  actions  that  would  significantly 
contribute  to  the  problems  caused  by 
surface  coal  mining  operations  in  such 
areas. 

c.  Economic  Impact 

Affected  Property  Interests 

The  property  interests  that  could  be 
affected  by  this  rule  are  primarily  coal 
rights  in  section  522(e)  areas.  We  cannot 
determine  in  advance  which  coal  rights 
would  be  affected  by  the  eventual 
application  of  this  final  rule,  or  what 
value  those  rights  would  have. 
However,  under  both  the  good  faith/all 
permits  standard  and  the  needed  for  and 
adjacent  standard  in  this  final  rule,  the 
person  requesting  the  VER 
determination  must  first  demonstrate 
the  requisite  underlying  property  right 
to  mine  the  coal  by  the  proposed 
method.  Thus,  those  coal  owners  that 
carmot  demonstrate  the  requisite 
property  right  would  not  be  able  to 
demonstrate  VER. 

In  many  instances,  a  coal  holder  may 
not  be  able  to  demonstrate  the  requisite 
property  right  to  surface  mine  coal.  This 
is  the  case  when  the  coal  rights  were 
severed  at  such  an  early  date  that,  under 
state  property  law,  no  right  to  surface 
mine  was  conveyed.  In  those  cases, 
denial  of  VER  to  surface  mine  would  not 
be  a  compensable  taking,  because  no 
property  rights  would  have  been  taken. 
See  the  discussion  of  this  topic  in  Final 
Environmental  Impact  Statement  OSM- 
EIS— 29.  entiUed  "Proposed  Revisions  to 
the  Permanent  Program  Regulations 
Implementing  Section  522(e)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  f>roposed 
Rulemaking  Clarif\'ing  the  AppUcability 
of  Section  522(e)  to  Subsidence  from 
Underground  Mining"  (July.  1999),  and 
the  accompanying  Final  Economic 
Analysis  (EA)  entitled  "Proposed 
Revisions  to  the  Permanent  Program 
Regulations  Implementing  Section 
522(e)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  and 
Proposed  Rulemaking  Clarifying  the 
Applicability  of  Section  522(e)  to 
Subsidence  from  Underground  Mining" 
Uuly,  1999).  As  discussed  in  the  EIS  and 
EA.  we  have  no  means  of  precisely 


70824  Federal  Register/Vol.  64,  No.  242/Friday,  December  17,  199g/Rules  and  Regulations 


Federal  Register /Vol.  64,  No.  242 /Friday,  December  17,  1999 /Rules  and  Regulations  70825 


estimating  bow  many  such  instances 
will  occur. 

In  all  other  instances,  if  we  find  that 
a  person  does  not  have  VER  and  a 
takings  claim  is  filed  with  the  United 
Stales  Court  of  Federal  Claims,  that 
court  would  evaluate  the  claim.  Because 
of  the  geographical  scope  and 
complexity  of  this  rulemaking,  we  do 
not  have  sufficient  information  to 
accurately  predict  or  evaluate  the 
incidence  of  such  claims,  or  their  likely 
merits.  There  is  no  data  base  that 
definitively  or  reliably  lists  all 
properties  protected  under  section 
522(e).  or  the  nature  or  extent  of 
individual  coal  rights  included  in  such 
areas.  Such  a  list  would  not  remain 
current  for  any  appreciable  time  because 
individual  properties  would  be  added  or 
removed  on  a  continual  basis  as 
protected  fieatures  come  into  existence, 
evolve,  and  sometimes  disappear.  Even 
if  it  could  be  determined  which  coal 
rights  are  subject  to  section  522(e),  it 
cannot  reliably  be  predicted  which  coal 
an  owner  might  seek  to  mine  or  for 
which  lands  a  \TR'determination 
would  be  necessar>'. 

Likely  Degree  of  Economic  Impact, 
Character  and  Present  Use  of  Property, 
and  Mitigating  Benefits 

Similarly,  because  we  cannot  predict 
what  VER  determinations  may  be 
necessary,  we  cannot  predict  the  likely 
degree  of  economic  impact  on  the 
underlying  property  interests  from 
application  of  this  final  rule.  However, 
in  general,  application  of  the  final  rule 
might  result  in  more  economic  impact 
on  underlying  property  interests  than 
would  occur  under  the  other 
alternatives  considered.  This  greater 
impact  could  occur  because,  compared 
to  those  other  alternatives,  more  holders 
of  coal  rights  may  be  unable  to  mine  the 
coal  under  the  final  rule  because  they 
could  not  demonstrate  VER  under  the 
good  faith/ all  permits  standard. 

However,  as  discussed  in  the  EIS  and 
in  this  preamble,  holders  of  coal  rights 
do  access  the  coal  on  lands  protected  by 
section  522(e)  by  methods  other  than 
the  VER  exception.  These  methods 
include  the  compatibility  findings, 
waivers  and  joint  approvals  authorized 
under  paragraphs  (el(2)  through  (e)(4)  of 
section  522  as  well  as  outright  purcha.se 
of  a  protected  feature  such  as  an 
occupied  dwelling  to  remove  it  from 
protected  status. 

We  do  not  have  information  on  the 
character  and  present  use  of  individual 
affected  properties.  Likewise,  we  do  not 
have  the  specific  information  necessary 
to  evaluate  the  extent  to  which,  in 
particular  cases,  the  benefits  to  the 
property  holder  from  applying  the 


prohibitions  of  section  S22(e)  offset  or 
otherwise  mitigate  the  adverse 
economic  impact  of  applying  those 
prohibitions.  In  general,  application  of 
the  prohibitions  is  expected  to  ensure 
that  incompatible  use  is  not  made  of 
such  lands,  where  Congress  has 
determined  that  surface  coal  mining 
operations  are  an  incompatible  use.  The 
availability  of  other  alternatives  to  the 
final  rule  is  discussed  below. 

d.  Interference  mth  reasonable 
investment-backed  expectations. 
Whether  a  coal  holder  has  reasonable 
investment-backed  expectations,  and 
the  degree  to  which  application  of  the 
final  rule  might  interfere  with  those 
expectations,  cannot  be  determined 
until  the  coal  holder  has  requested  a 
determination  or  finding  that  a 
particular  exception  to  the  prohibitions 
and  restrictions  of  section  522(e) 
applies.  However,  application  of  the 
final  rule  might  result  in  more 
interference  with  reasonable 
investment-backed  expectations  than 
would  occur  under  the  other 
alternatives  considered.  Compared  to 
the  other  alternatives,  more  holders  of 
coal  rights  may  be  unable  to  mine  the 
coal  tmder  the  final  rule  because  they 
could  not  demonstrate  VER  under  the 
good  faith/all  permits  standard. 
However,  any  such  interference  could 
be  limited  by  factors  such  as  the 
following: 

In  many  cases,  holders  of  coal  rights 
in  section  522(e)  areas  will  not  request 
VER.  either  because  the  holder 
determines  that  the  coal  is  not 
economically  minable,  or  because  the 
bolder  determines  that  it  is  less  costly 
to  obtain  some  other  exception,  such  as 
a  compatibility  finding  or  a  waiver,  fitim 
the  prohibitions  of  section  522(e). 

In  other  cases,  under  State  property 
taw,  where  the  mineral  rights  have  been 
severed  fivm  the  surface  estate,  we 
expect  that  holders  of  coal  rights  would 
not  have  the  necessary  property  right  to 
surface  mine  the  coal,  as  discussed  in 
more  detail  in  the  EIS  and  EA.  These 
holders  could  have  no  reasonable 
expectation  of  surface  mining  the  coal. 

If  the  holder  of  coal  rights  purchased 
those  rights  after  the  land  came  under 
the  protections  of  section  522(e),  the 
purchaser  would  be  on  notice  of  the 
applicability  of  the  prohibitions  in 
section  522(e).  If  the  purchaser 
unsuccessfully  requested  a 
determination  or  finding  that  a 
particular  exception  under  section 
522(e)  applied,  and  filed  a  takings  claim 
concerning  denial  of  the  request,  it  is 
likely  that  the  United  Slates  Court  of 
Federal  Claims  would  deem  the 
purchaser  to  be  on  notice  concerning 
the  prohibitions  and  the  exceptions. 


Thus,  we  would  expect  the  court  (o  find 
that  the  purchaser  could  have  no 
reasonable  expectation  of  evading  the 
application  of  those  requirements.  In 
some  cases,  it  is  also  likely  that  the 
court  would  find  no  reasonable 
expectation  of  mining  under  an 
exception.  And  if  there  is  no  reasonable 
expectation  of  mining,  we  would  not 
expect  the  court  to  find  that  reasonable 
investment-backed  expectations  exist. 

If  a  coal  holder  has  made  no 
significant  expenditures,  the  holder 
probably  would  be  unable  to 
demonstrate  sufficient  investment- 
backed  expectations  to  support  a  takings 
claim.  Similarly,  if  VER  for  surface 
mining  were  denied,  but  underground 
mining  were  possible  and  economical, 
we  expect  that  a  takings  claim  would  be 
difficult  to  sustain.  Also,  if  a  coal  holder 
does  not  demonstrate  VER,  the  bolder 
may  nonetheless  be  eligible  for  another 
exception  to  the  prohibitions  and 
restrictions  of  section  S22(e),  such  as  a 
compatibility  finding  or  a  waiver.  The 
prohibitions  and  restrictions  would  not 
apply  if  the  coal  holder  demonstrated 
that  the  other  exception  applies.  We 
expect  that  a  takings  claim  for  denial  of 
VER  would  be  difficult  to  sustain  if  the 
holder  failed  to  utilize  another  available 
exception — particularly  in  light  of  the 
fact  that  these  other  exceptions  are  used 
relatively  often. 

Summary  of  Takings  Implications  for 
Section  522(e)  Lands 

To  provide  a  basis  for  comparing  the 
relative  environmental  and  economic 
impacts  of  the  final  rule  and  the 
alternatives,  we  developed  impact 
estimates  by  using  a  model  that  relied 
on  specific  methodologies  and 
assumptions.  For  purposes  of  this 
assessment,  the  evaluation  of  takings 
implications  utilizes  in  part  the  ansJyses 
set  out  in  the  EIS  and  EA  for  the  final 
rule.  The  EIS  and  EA  discussions  of  the 
alternatives  summarize  the  number  of 
acres  estimated  to  be  disturbed  under 
each  VER  alternative  over  a  20-year 
period. 

Because  of  the  difficulty  in  predicting 
the  extent  of  actual  mining  in  protected 
areas  under  this  rule,  we  could  not 
predict  the  actual  impacts  of  the 
alternatives.  Therefore,  the  EIS  and  EA 
estimates  of  coal  acreage  that  could  be 
mined  under  the  good  faith/all  permits 
alternative  and  the  other  alternatives  are 
relevant  to  this  assessment  only  to  the 
limited  extent  that  they  show  the 
anticipated  relative  economic  impacts  of 
the  final  rule,  compared  to  the  other 
alternatives.  Tables  V-1  through  V-5  of 
the  EIS  show  relative  amounts  of  coal 
acreage  estimated  to  be  mined  over  a  20- 
year  period  imder  the  different 


alternatives,  as  calculated  using  the 
model. 

Generally  speaking,  these  analyses 
assume  that: 

(1)  Relatively  few  persons  would  be 
able  to  demonstrate  VER  under  a  good 
faith/all  permits  standard. 

(2)  For  some  categories  of  lands,  more 
persons  might  be  able  to  demonstrate 
VER  under  a  good  faith/all  permits  or 
takings  standard,  and  that  in  some 
cases,  even  more  persons  might  be  able 
to  demonstrate  VER  under  an  ownership 
and  authority  standard. 

(3)  The  impacts  of  the  bifurcated 
alternative  would  be  somewhere 
between  the  impacts  of  the  good  faith/ 
all  permits  standard  and  those  of  the 
ownership  and  authority  standard. 

In  general,  as  stated,  the  good  Uth/all 
permits  standard  is  more  likely  to  limit 
surface  coal  mining  operations.  As  a 
result,  more  takings  claims  would  be 
expected  to  be  filed  under  a  good  faith/ 
all  permits  standard.  Whether  courts 
would  find  that  a  negative  VER 
determination  under  the  good  faith/ all 
permits  standard  constituted  a 
compensable  taking  should  turn  on  the 
specific  property  rights  involved. 

Based  upon  available  information, 
including  the  EIS  and  EA  for  the  final 
rule,  and  a  survey  of  historical  data 
concerning  permitting,  we  anticipate 
that  the  find  rule  will  have  the 
following  takings  impacts. 

Section  522(e)(ll  lands:  These  areas 
include  National  Park  lands.  National 
Wildlife  Refuge  lands.  National  Trails, 
National  Wilderness  Areas.  Wild  and 
Scenic  Rivers  and  study  rivers,  and 
National  Recreation  Areas.  We 
anticipate  relatively  few  takings  impacts 
in  (e)(1)  areas  because  there  has  been  a 
relative  dearth  of  VER  determinations 
and  any  resulting  takings  claims 
concerning  (e)(1)  areas  since  the 
enactment  of  SMCRA. 

Further,  as  previously  discussed,  the 
Secretary's  1988  policy  concerning 
exercise  of  VER  in  (e)(1)  areas  remains 
in  effect.  That  poUcy  stales  that,  if  a 
person  acts  to  exercise  VER  on  (e)(1) 
lands,  then,  subject  to  appropriation,  the 
Secretary  will  use  available  authorities 
to  seek  to  acquire  the  rights  through 
exchange,  negotiated  purchase,  or 
condemnation. 

All  of  this  suggests  that  there  may 
continue  to  be  few  VER  requests,  littie 
economic  impact,  few  takings  cases,  and 
even  fewer  takings  awards  in  (e)(1) 
areas. 

Surface  mining:  As  discussed  in  the 
EA.  we  anticipate  that  in  many  cases  a 
compensable  taking  for  denial  of  VER  to 
surface  mine  would  not  be  found, 
t>ecause  the  requisite  property  right  to 
surface  mine  coal  could  not  be 


demonstrated.  And  in  many  cases,  if 
VER  for  surface  mining  were  denied, 
underground  mining  would  still  be  a 
reasonable  remaining  use  of  the  coal,  so 
a  takings  award  would  not  be  likely  for 
denial  of  VER  to  surface  mine  in  section 
522  (e)(1)  areas. 

Underground  mining:  As  e.xplained  in 
a  separate  rulemaking  published  in 
today's  Federal  Register,  the 
prohibitions  of  section  522(e)  do  not 
apply  to  subsidence  from  underground 
mining  operations.  Therefore,  we  expect 
that  any  takings  award  for  denial  of  VER 
for  surface  activities  in  connection  with 
underground  mining  would  be  limited 
to  coal  that  could  not  be  mined  from 
portals  outside  the  (e)(1)  area. 

Section  522(e)(2)  lands:  These  areas 
consist  of  Federal  lands  within  national 
forests.  For  the  reasons  summarized 
below,  we  anticipate  relatively  few 
takings  from  VER  determinations  on 
(e)(2)  lands. 

Surface  miiung:  We  anticipate  that  no 
takings  claims  would  arise  from 
application  of  the  good  faith/ all  permits 
standard  in  surface  mining  VER 
determinations  in  western  national 
forests  and  national  grasslands.  Coal 
owners  in  the  western  (e)(2)  areas  have 
never  pursued  surface  mining  VER 
determinations,  but  rather  have 
obtained  compatibility  findings  under 
section  522(e)(2)..We  anticipate  that 
some  acreage  might  be  precluded  from 
surface  mining,  and  some  takings  claims 
might  arise,  concerning  surface  mining 
VER  determinations  in  eastern  national 
forests. 

For  surface  coal  mining,  we  do  not 
expect  that  a  court  would  find  that  a 
compensable  taking  exists  if 
imderground  mining  is  an  economically 
and  technically  feasible  alternative.  In 
the  absence  of  VER  for  surface  mining, 
most  owners  could  qualify  for  a 
compatibility  exception  for 
underground  mining,  so  underground 
mining  would  be  a  reasonable 
remaining  use.  As  discussed  in  the  EIS  , 
and  EA,  we  anticipate  that  in  a 
substantial  number  of  ca.ses  (a  higher 
proportion  in  the  eastern  coal  fields),  a 
court  would  find  no  property  right  to 
surface  mine  under  State  property  laws 
This  is  because  the  coal  in  many  cases 
was  severed  fmm  the  surface  rights 
relatively  early,  when  surface  mining 
was  not  common  at  the  time  and  place 
of  severance.  As  a  result,  under  State 
property  law.  typically  the  coal  owner 
would  not  have  the  necessary  right  to 
surface  mine.  We  do  not  have 
information  on  actual  dates  of  severance 
of  coal  rights.  There  might  also  be 
mitigation  of  takings  in  those  limited 
instances  where  the  United  States 
decides  to  purchase  coal  rights. 


Underground  mining:  The  (e)(2) 
compatibility  e.vception  would  continue 
to  apply  Therefore,  we  expect  few 
takings  claims  from  denial  of  VER  for 
underground  mining  in  national  forests, 
because  we  assume  that  virtually  all 
underground  mining  could  quafify  for  a 
compatibility'  finding.  This  is  based  in 
part  on  the  fact  that  the  Multiple-U.se 
Sustained  Yield  Act  and  the  National 
Forest  Management  Act  establish 
multiple  use  as  the  guiding  principle  for 
management  of  national  forest  lands, 
and  in  part  on  the  fact  that,  in  the  past, 
requests  for  compatibility  findings  have 
never  been  denied.  Surface  operations 
and  impacts  associated  with 
underground  mining  generally  disturb 
only  a  relatively  minimal  amount  of  the 
land  surface.  Roads  and  surface 
facilities  can  generally  be  sited  in  such 
a  way  as  to  avoid  significant  impacts  on 
other  land  uses  such  as  timber 
production,  livestock  grazing,  and 
recreation. 

Section  S22le)l3)  lands:  These  areas 
include  lands  where  surface  coal  mining 
operations  would  adversely  affect  a 
publicly  oivned  park  or  site  on  the 
National  Register  of  Historic  Places.  We 
do  not  anticipate  that  any  signiBcant 
takings  would  occur  on  (e)(3)  lands  as 
a  result  of  surface  or  imderground 
mining  VER  determinations.  Pursuant  to 
(e)(3),  jurisdictional  agencies,  together 
with  the  regulatory  authority,  may 
approtTe  mining  in  the  vicinity  of 
protected  areas,  and  thus  waive  the 
prohibition  of  (e)(3).  A  sampling  of 
permit  records  indicated  that  some  such 
mining  has  occurred,  but  no  VER 
requests  were  located  for  such  areas. 
Therefore,  we  anticipate  that,  in  many 
cases,  operations  may  avoid  such  sites 
or  resolve  any  jurisdictional  agency 
concerns  about  mining  impacts,  so  that 
the  jurisdictional  agency  and  the 
regulatory  authority  would  jointly 
approve  mining  pursuant  to  (e)(3).  In 
such  cases,  a  VER  determination  would 
be  unnecessarv- 

Section  S22le)(4l  lands:  These  areas 
include  lands  within  one  hundred  feet 
of  the  right  of  way  of  a  public  road  We 
anticipate  relatively  few  takings  claims 
concerning  VER  determinations  for 
(e)(4)  areas.  Coal  mines  now  tend  to 
avoid  areas  with  numerous  roads  and 
streets  because  of  increased  acquisition 
and  public  safety-related  costs  of  mining 
in  such  areas.  In  the  vast  majority  of 
cases,  an  exception  to  the  prohibition  of 
(e)(4)  is  obtained  under  the  waiver 
provision  of  (e)(4).  rather  than  through 
a  VER  determination.  Therefore,  we  do 
not  expect  the  choice  of  a  VER  standard 
to  have  a  major  effect  on  takings  claims 
for  coal  located  within  the  buffer  zones 
for  public  roads-  As  noted  above,  our 
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survey  of  permittiiig  data  located  only  a 
few  instances  of  VER  detenninatioos  for 
(e)(4|  areas. 

Section  522(ell5l  lands:  These  areas 
include  lands  within  300  feet  of  an 
occupied  dwelling,  public  building, 
school,  church,  community  or 
institutional  building,  or  public  park,  or 
within  1 00  feet  of  a  cemetery.  We 
anticipate  relatively  little  economic 
impact  for  talcings  purposes  on  (e)(5) 
areas  other  than  (e)(S)  public  park  lands. 

The  survey  of  permit  Hies  indicated 
that  in  most  cases  (more  than  85%), 
mining  near  dwellings  occurs  because 
(e)(5)  waivers  are  negotiated  with 
dwelling  owners.  Therefore,  we  expect 
that  VER  would  not  be  necessary  and 
would  continue  not  to  be  pursued  in 
most  such  areas.  Proposals  to  mine  in 
areas  occupied  by  public  buildings, 
schools,  churches,  and  cemeteries  are 
typically  limited.  It  is  usually  less 
expensive  for  the  operator  to  avoid  such 
areas,  rather  than  to  pay  the  costs  of 
seeking  VER.  avoiding  material  damage 
where  prohibited,  and  paying 
reclamation  costs. 

Id  addition,  the  permit  survey  did  not 
disclose  any  instances  of  VER  requests 
for  mining  in  the  areas  around  non-NPS 
public  parks  protected  under  (e)(5). 
However,  our  model  does  anticipate  that 
in  the  next  20  years  substantial  coal 
acreage  in  (e)(5)  public  parks  might  be 
precluded  from  mining  as  a  result  of 
underground  mining  VER 
determinations  under  the  final  rule,  and 
a  relatively  smaller  but  still  significant 
acreage  might  be  precluded  from  surface 
mining  as  a  result  of  surface  mining 
VER  determinations  under  the  final 
rule.  Some  portion  of  that  acreage  could 
result  in  takings  awards. 

3.  Alternatives  to  the  Final  Ride 
As  summarized  above  in  this 
assessment,  and  as  discussed  in  detail 
in  the  EIS  and  the  EA,  we  developed 
and  considered  three  alternatives  to  the 
good  faith/all  permits  standard  for  VER. 
They  are  the  good  faith/all  permits  or 
takings  (GFAP/T)  standard,  die 
ownership  and  authority  standard,  and 
the  bifurcated  alternative.  The  good 
faithyall  permits  standard  has  the 
greatest  potential  for  takings 
implications,  and  we  have  found  no 
way  to  minimize  the  takings 
implications  of  the  final  rule  except  by 
selecting  one  of  the  other  alternatives. 
However,  we  do  not  believe  that  such  a 
selection  is  justified.  We  believe  that  the 
good  faith/all  permits  standard  adopted 
as  part  of  the  final  rule  is  the  be.st 
alternative  because  it  best  protects  the 
areas  listed  in  section  522(e)  from 
surface  coal  mining  operations,  as 
Congress  intended. 


GFAP/T  Standard 

Under  this  standard,  a  person  could 
demonstrate  VER  by  (1)  demonstrating 
compUance  with  the  good  faith/all 
permits  standard,  or  (2)  demonstrating 
that  denial  of  VER  as  of  the  date  that  the 
area  became  subject  to  section  522(e) 
would  reasonably  be  expected  to  result 
in  a  compensable  taking. 

We  would  expect  no  takings 
implications  fi^m  the  GFAP/T  standard 
because  in  all  cases,  VER  should  be 
granted  if  denial  would  result  in  a 
compensable  taking.  However,  as  noted 
in  the  preamble  to  the  final  rule,  when 
we  proposed  the  GFAP/T  alternative  in 
1991.  it  elicited  some  of  the  strongest 
opposition  that  we  have  ever  received 
on  a  proposed  rule.  We  received 
approximately  750  comments,  and 
virtually  every  comment  emphatically 
opposed  the  GFAP/T  standard. 
Opponents  charged  that  this  standard 
would  be  impossibly  burdensome  for 
States  to  implement.  Some  commenters 
charged  that  it  was  too  complex, 
unpredictable,  and  uncertain.  Many 
commenters  urged  adoption  of  a 
"bright-line"  standard  instead.  Some 
charged  that  it  was  not  protective 
enough  of  section  522(e)  areas,  and 
others  charged  that  it  was 
inappropriately  restrictive  of  mining  in 
section  522(e)  areas.  Some  commenters 
felt  that  State  regulatory  authorities  had 
no  authority  under  State  law  to  apply 
the  standard.  Every  category  of 
commenter  rejected  the  GFAP/T 
standard  as  unworkable,  unacceptable, 
or  demonstrably  inferior  to  some  other 
alternative. 

Ownership  and  Authority  Standard 

Under  this  standard,  a  person  would 
have  VER  upon  demonstrating 
ownership  of  the  coal  rights  plus  the 
property  right  under  State  law  to 
remove  the  coal  by  the  method 
intended.  The  ownership  and  authority 
sTandard  would  require  demonstrating, 
as  of  the  date  that  the  land  came  under 
the  protection  of  section  522(e),  the 
property  right  to  mine  the  coal  by 
underground  methods  if  VER  for 
underground  mining  were  sought,  and 
by  surface  mining  methods  if  VER  for 
surface  mining  were  sought. 

We  would  not  expect  the  ownership 
and  authority  standard  to  have 
significant  takings  implications.  If  a 
person  could  not  demonstrate  the  right 
to  mine  the  coal  by  the  method 
intended,  there  would  be  no  denial  of  or 
interference  with  property  rights  for 
which  compensation  would  be  due 
under  takings  law.  since  a  person  must 
have  the  property  right  to  a  particular 


use  to  be  compensated  for  denial  of  that 
use. 

Although  the  ovraership  and 
authority  standard  would  have  no 
significant  takings  implications,  we 
believe  that  it  supers  from  a  serious 
shortcoming  in  that  it  would  effectively 
eviscerate  the  protections  afforded 
under  section  522(e)  to  lands  underlain 
by  non-Federal  coal.  This  evisceration 
would  result  from  the  fact  that  the 
ownership  and  authority  alternative 
would  result  in  a  finding  of  VER 
whenever  a  person  met  the  permit 
application  requirements  for  property 
rights.  As  a  result,  except  for  lands 
overlying  unleased  Federal  coal ,  the 
prohibitions  of  section  522(e)  would  be 
meaningless  and  without  practical 
effect,  because  they  would  add  almost 
nothing  to  the  protection  already  oHered 
by  the  SMCRA  permit  requirements. 
Such  a  result  would  clearly  be 
inconsistent  with  congressional  intent. 

Bifurcated  Alternative 

Under  this  alternative,  when  the 
mineral  and  surface  estates  have  been 
severed,  the  date  of  severance  would 
determine  whether  the  ownership  and 
authority  or  the  good  faith/ all  permits 
standard  for  VER  would  be  used.  When 
the  mineral  estate  was  severed  from  the 
surface  estate  before  the  land  came 
under  the  protection  of  section  522(e), 
the  ownership  and  authority  standard 
would  be  used  to  determine  VER.  When 
the  mineral  estate  was  severed  from  the 
surface  estate  after  the  date  the  land 
came  under  the  protection  of  section 
522(e),  the  good  faith/all  permits 
standard  would  be  used.  Thus,  we 
believe  the  takings  implications  of  this 
alternative  would  be  somewhere 
between  those  of  the  ownership  and 
authority  and  the  good  faith/all  permits 
standards.  We  did  not  propose  this 
alternative,  because  we  concluded  that 
it  was  questionable  whether  there  is  a 
basis  in  SMCRA  for  applying  two 
different  VER  standards,  depending  on 
the  date  of  severance. 

4.  Estimate  of  Potential  Financial 
Exposure  From  the  Final  Rule 

The  Attorney  General's  guidelines 
and  the  Department's  supplemental 
guidelines  for  takings  implications 
assessments  provide  that  the  assessment 
should  set  out  an  estimate  of  the 
financial  exposure  if  the  final  rule  were 
held  to  effect  a  compensable  taking. 
Given  the  geographic  scope  of  this  final 
rule,  however,  and  the  lack  of 
information  on  the  effects  on  individual 
property  rights,  a  meaningful  estimate  of 
financial  exposure  is  impo.ssible. 
Instead,  as  discussed  above,  this 
assessment  discusses  generally  the 
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anticipated  takings  impacts  of  the  final 
rule,  relative  to  the  other  alternatives 
considered.  Federal  financial  exposure 
is  greatest  from  claims  concerning  VER 
denials  in  the  eastern  United  Stales  in 
section  522(e)(2)  areas  or  from  the  costs 
associated  with  acquisition  of  property 
rights  in  section  522(e)(1)  areas 
pursuant  to  the  Secretar>''s  1988  policy 
statement,  as  discussed  above. 

5.  Conclusion 

The  final  rule  for  VER  is  expected  to 
have  a  greater  potential  for  takings 
implications  than  the  other  alternatives 
considered.  More  significant  takings 
implications  are  anticipated  primarily 
in  some  (e)(2}  areas  (Federal  lands  in 
eastern  national  forests)  and  (e)(5)  areas 
(State  and  local  parks).  In  light  of  the 
Secretary's  1988  policy  on  exercise  of 
VER  for  (e)(1)  areas,  takings 
implications  are  less  likely  in  (e)(1) 
areas.  Takings  implications  are  also 
substantially  less  likely  in  (e)(3)  through 
(e|(S)  areas  other  than  public  parks. 
Caoe-by-case  application  of  the 
regulation  might  result  in  takings 
implications,  but  such  an  analysis  is 
beyond  the  scope  of  this  assessment  and 
cannot  be  made  until  the  rule  is  actually 
applied.  Thus,  insufficient  information 
is  available  to  enable  an  accurate 
assessment  of  the  extent  to  which 
significant  takings  consequences  might 
result  from  adoption  and  application  of 
this  rule. 

Under  the  standards  set  forth  in  the 
"Attorney  General's  Guidelines  For  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings. "  dated  June  30, 
1988.  and  the  Supplementary  Takings 
Guidelines  of  the  Department  of  the 
Interior,  we  therefore  conclude  that  this 
rulemaking  has  significant  takings 
implications. 

F.  Executive  Order  13132:  Federalism 
In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
Federalism  implications.  The  rule  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

SMCRA  delineates  the  roles  of  the 
Federal  and  State  governments  with 
regard  to  the  regulation  of  surface  coal 
mining  and  reclamation  operations.  One 
of  the  purposes  of  SMCRA  is  to 
"establish  a  nationwide  program  to 
protect  society  and  the  environment 
from  the  adverse  effects  of  surface  coal 
mining  operations."  States  are  not 
required  to  regulate  surface  coal  mining 
and  reclamation  operations  under 
SMCRA.  but  they  may  do  so  if  they  wish 


and  if  they  meet  certain  requirements. 
The  Act  also  provides  for  Federal 
funding  of  50%  of  the  cost  of 
administering  State  regulatory  programs 
approved  under  SMCRA.  Section 
503(a)(1)  of  SMCRA  requires  dial  State 
laws  regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA.  Further,  section 
505  of  SMCRA  provides  for  the 
preemption  of  State  laws  and 
regulations  that  are  inconsistent  with 
the  provisions  of  SMCRA. 

G.  Executive  Order  12988:  Civil  justice 
Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  .Solicitor  has 
determined  that  this  rule  (1)  does  not 
unduly  burden  the  judicial  system  and 
(2)  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  order. 

H.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
agencies  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  displays  a  currenUy  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Also,  no  person 
must  respond  to  an  information 
collection  request  unless  the  form  or 
regulation  requesting  the  information 
has  a  currently  valid  OMB  control 
number.  Therefore,  in  accordance  with 
44  U.S.C.  3501  et  seq.  we  submitted  die 
information  collection  and 
recordkeeping  requirements  of  30  CFR 
Parts  761  and  772  to  OMB  for  review 
and  approval.  OMB  subsequently 
approved  the  collection  activities  and 
assigned  them  OMB  control  numbers 
1029-0111  and  1029-0112.  respectively. 

/.  National  Environmental  Policy  Act  of 
1969  and  Record  of  Decision 

This  rule,  issued  in  conjunction  with 
the  rule  concerning  the  applicability  of 
the  prohibitions  of  section  522(e)  of 
SMCRA  to  subsidence  from 
imderground  mining  operations  (RIN 
1029-AB82),  constitutes  a  major  Federal 
action  significandy  affecting  the  quality 
of  the  human  environment  under  the 
National  En\'ironmental  Policy  Act  of 
1969  (NEPA).  Therefore,  we  have 
prepared  a  final  environmental  impact 
statement  (EIS)  pursuant  to  section 
102(2)(C)  of  NEPA.  42  U.S.C.  4332(2)(C). 
The  Environmental  Protection  Agency 
has  published  a  separate  notice  of  the 
availability  of  the  EIS  in  today's  edition 
of  the  Federal  Register.  A  copy  of  the 
EIS.  which  is  entitled  "Proposed 


Revisions  to  the  Permanent  Program 
Regulations  Implementing  Section 
522(e)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  and 
Proposed  Rulemaking  Clarifying  the 
Applicabilit)'  of  Section  522(e)  to 
Subsidence  from  Underground  Mining: 
Final  Environmental  Impact  Statement 
OSM-EIS-29  duly.  1999)."  is  available 
for  inspection  at  the  Office  of  Surface 
Mining.  Administrative  Record — Room 
101. 1951  ConsUtiition  Avenue.  N.W.. 
Washington.  DC  20240.  You  may  obtain 
a  single  copy  by  writing  us  or  calling 
202-208-2847.' You  also  may  request  a 
copy  via  the  Internet  at 
osmrules@osmre.gov. 

The  preamble  to  this  final  rule  serves 
as  the  "Record  of  Decision"  under 
NEPA.  Because  of  the  length  of  the 
preamble,  we  have  prepared  the 
following  concise  summary  of  the  EIS 
and  the  decisions  made  in  the  final  rule 
relative  to  the  alternatives  considered  in 
the  EIS. 

The  EIS  addres.sed  the  general  setting 
of  the  proposal,  its  purpose  and  need, 
the  alternatives  considered,  existing 
environmental  protection  measures,  the 
affected  environment,  the 
environmental  consequences,  and 
overall  consultation  and  coordination 
activities.  In  addition,  the  EIS  discussed 
the  regulatory  protections  of  SMCRA. 
the  history  of  VER.  and  related 
rulemaking  issues  such  as  coal 
exploration  on  protected  lands,  the 
transferability  of  VER.  procedural 
requirements  for  VER  determinations, 
and  responsibility  for  \^ER 
determinations  for  non-Federal 
inholdings  within  the  areas  listed  in 
section  522(e)(1)  of  the  Act. 

We  used  a  generic  mine  impact 
analysis  on  a  hypothetical  site-specific 
basis  to  describe  impacts  to  certain 
resources  when  surface  and 
underground  mining  operations  are 
conducted  within,  and  adjacent  to. 
section  522(e)  areas  (see  Chapter  IV  of 
the  EIS).  In  addition,  we  estimated  the 
coal  resources  within  the  areas  defined 
by  section  522(e)  and  subjected  them  to 
various  tests  and  assumptions  to 
provide  an  estimate  of  the  number  of 
acres  that  could  be  affected  over  a  20- 
year  period  (1995  to  2015).  Using  the 
generic  mine  impact  analysis  and  the 
potentially  affected  acreage  of  section 
522(e)  areas,  we  were  able  to  provide  a 
measure  of  the  relative  degree  of 
potential  environmental  impacts  under 
each  alternative. 

Because  of  the  comments  the  we 
received  on  the  proposed  rule,  the  final 
rule  differs  somewhat  from  the 
proposed  rule.  In  making  these  changes, 
we  used  the  EIS  to  understand  the 
potential  environmental  impacts.  We 


70828  Federal  Regigtar/Vol.  64,  No.  242 /Friday,  December  17,  1999 /Rules  and  Regulations 


determined  that  there  are  no  measurable 
environmental  impacts  associated  with 
these  changes,  and  that,  in  terms  of 
environmental  impacts,  the  changes  do 
not  constitute  a  significant  departure 
from  the  alternatives  evaluated  in  the 
EIS. 

Alternatives  Considered 

We  identiBed  five  alternatives  for 
implementing  the  VER  exception  in 
section  522(e)  of  SMCHA.  These 
alternatives  are  no  action,  good  faith/all 
permits  (the  preferred  alternative),  good 
faith/all  permits  or  takings,  ownership 
and  authority,  and  bifurcated.  The  last 
alternative  is  a  combination  of  the  good 
faith/all  permits  and  the  ownership  and 
authority  alternatives. 

No  Action  (NA)  Alternative:  Under 
the  no  action  alternative,  we  would  not 
adopt  a  rule  defining  VER  and 
establishing  implementing  procedures: 
the  status  quo  would  continue.  We 
would  make  VER  determinations  using 
the  policy  established  in  the  suspension 
notice  published  November  20,  1986  (51 
FR  41954)  in  all  SUtes  except  Ohio.  In 
Ohio,  we  would  use  a  takings  standard. 
We  would  continue  to  make  VER 
determinations  for  Federal  lands  in 
iiection  522(e)(1)  and  (2)  areas.  We  also 
would  continue  to  make  VER 
determinations  for  non-Federal  lands 
within  section  S22(e)(l)  areas  when 
surface  coal  mining  operations  on  those 
lands  would  affect  the  Federal  interest. 
States  would  continue  to  use  their 
current  standards  and  procedures  for 
determining  VER. 

Good  FcithJAU  Pennits  Alternative: 
Under  the  good  faith/ all  permits 
standard,  a  person  has  VER  if,  prior  to 
the  date  that  the  land  came  under  the 
protection  of  section  522(e),  the  person 
or  a  predecessor  in  interest  had 
obtained,  or  made  a  good  faith  effort  to 
obtain,  all  permits  and  other 
authorizations  required  to  conduct 
surface  coal  mining  operations. 

Good  Faith/All  Permits  or  Takings 
Alternative:  Under  this  alternative,  a 
person  must  either  comply  with  the 
good  faith/ all  permits  standard  or 
demonstrate  that  denial  of  VER  would 
result  in  a  compensable  taking.  VER 
would  be  found  to  exist  whenever  the 
agency  making  the  VER  determination 
finds  that,  based  on  existing  takings 
jurisprudence,  denial  of  VER  would  be 
expected  to  result  in  a  compensable 
taking  of  property  under  the  Fifth  and 
Foiirteen^  Amendments  to  the 
Constitution. 

Ownership  and  Authority  Alternative: 
Under  this  alternative,  an  individual 
could  establish  VER  by  demonstrating 
possession  of  both  a  right  to  the  coal 
and  the  right  to  mine  it  by  the  method 


intended.  Adoption  of  the  ownership 
and  authority  alternative  would  likely 
result  in  the  greatest  number  of 
determinations  that  VER  did  exist. 

Bifurcated  Alternative:  Under  this 
alternative,  VER  standards  would  be 
based  on  the  date  of  severance  of  the 
mineral  and  stirface  estates  in  relation  to 
the  date  that  the  land  came  under  the 
protection  of  section  522(e).  When  the 
mineral  estate  was  severed  &om  the 
surface  estate  before  the  land  came 
under  the  protections  of  section  522(e), 
VER  would  be  determined  based  on  the 
ownership  and  authority  standard. 
When  the  mineral  estate  had  not  been 
severed  from  the  surface  estate  before 
the  land  came  under  the  protection  of 
section  522(e),  VER  would  be  based  on 
the  good  faith/ all  permits  standard. 

Decision 

The  final  rule  establishes  the  good 
faith/all  permits  alternative  as  the 
standard  for  VER.  This  decision  is  based 
upon  the  belief  that  the  good  faith/all 
permits  standard  best  achieves 
protection  of  the  lands  listed  in  section 
522(e)  in  a  maiuier  consistent  with 
congressional  intent  at  the  time  of 
SMCRA's  enactment.  At  the  same  time, 
it  protects  the  interests  of  those  persons 
who  had  taken  concrete  steps  to  obtain 
regulatory  approval  for  sur^ce  coal 
mining  operations  on  lands  listed  in 
section  522(e)  before  those  lands  came 
under  the  protection  of  section  522(e). 
And.  since  20  of  the  24  approved  State 
regulatory  programs  already  rely  upon 
eidier  the  good  faith/all  permits 
standard  or  the  ail  permits  standard, 
adoption  of  a  good  faith/ all  permits 
standard  would  cause  the  least 
disruption  to  existing  State  regulatory 
programs. 

The  good  faith/all  permits  standard  is 
consistent  with  the  legislative  history  of 
section  522(e),  which  indicates  that 
Congress'  purpose  in  enacting  section 
522(e)  was  to  prevent  new  surface  coal 
mining  operations  on  the  lands  listed  in 
that  section,  either  to  protect  human 
health  or  safety,  or  because  the 
environmental  values  and  other  features 
associated  with  those  lands  are 
generally  incompatible  with  surface  coal 
mining  operations. 

The  analysis  of  environmental 
impacts  indicated  that,  compared  with 
the  other  alternatives  considered,  the 
good  ^th/all  permits  standard  is  the 
most  protective  of  the  lands  listed  in 
section  522(e).  Adoption  of  the  takings 
standard  in  place  of  the  good  faith/ all 
permits  standard  would  result  in  surfeice 
coal  mining  operations  on  an  estimated 
additional  2,655  acres  of  protected  lands 
between  1995  and  2015.  Adoption  of 
either  the  bifurcated  standard  or  the 


ownership  and  authority  standard 
would  result  in  surface  coal  mining 
operations  on  an  estimated  additional 
3,062  acres  of  protected  lands  during 
that  time  frame.  Therefore,  adoption  of 
the  good  faith/all  pennits  standard  for 
VER  will  best  hilfil  the  intent  of 
Congress  to  prohibit,  with  certain 
exceptions,  new  surface  coal  mining 
operations  on  the  lands  protected  by 
section  522(e). 

The  EIS  also  identified  certain  issues 
common  to  the  VER  alternatives.  We 
discussed  these  issues  and  their 
potential  impacts  in  Chapters  n  and  V 
of  the  EIS.  As  discussed  below,  we 
made  the  following  decisions  with 
respect  to  these  issues. 

VEfl  Definition  Applicable  to  Section 
522(e)ll)  and  (ejlil  Lands:  Under  30 
CFR  Title  Vn,  Subchapter  C,  State 
regulatory  programs  under  SMCRA 
must  be  no  less  effective  than  the 
Federal  regulations  in  meeting  the 
requirements  of  the  Act.  Therefore,  we 
expect  that  there  would  be  no 
differences  in  the  envirotmiental 
impacts  of  the  two  alternatives  that  we 
considered  (use  of  State  versus  Federal 
definition).  The  final  rule  specifies  that 
the  Federal  definition  of  VER,  not  the 
approved  State  program  definition,  will 
apply  to  all  VER  determinations  for  the 
lands  listed  in  section  522(e)(1)  and 
(e)(2)  of  SMCRA.  regardless  of  whether 
OSM  or  the  State  regulatory  authority  is 
responsible  for  making  the 
determination.  Application  of  the 
Federal  definition  will  ensure  that 
requests  for  VER  determinations 
involving  lands  of  national  interest  and 
importance  are  evaluated  on  the  basis  of 
the  same  criteria. 

Continually  Created  VEB:  The 
definition  of  VER  in  the  final  rule 
provides  for  determination  of  VER  based 
on  property  rights  and  circumstances  in 
existence  when  the  land  comes  under 
the  protection  of  section  S22(e)  of 
SMCRA.  This  concept  has  sometimes 
been  referred  to  as  "continually  created 
VER."  We  first  adopted  it  as  a  separate 
standard  in  the  1983  definition  of  VER. 
In  the  final  rule,  we  are  removing  the 
separate  standard  and  incorporating  the 
concept  into  each  VER  standard  and  the 
exception  for  existing  operations.  The 
EIS  found  the  differences  in 
environmental  impact  between  the 
existing  and  proposed  (now  final)  rules 
to  be  negligible. 

Transferability  of  VER:  The  final  rule 
provides  that,  in  general,  VER  are 
transferable  because,  unless  otherwise 
provided  by  State  law,  the  property 
rights,  permits,  and  operations  that  form 
the  basis  for  VER  determinations  are 
transferable.  There  is  one  significant 
exception  If  an  operation  with  VER 
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under  the  needed  for  and  adjacent 
standard  divests  itself  of  the  land  to 
which  the  VER  determination  pertains, 
the  new  owner  does  not  have  the  right 
to  conduct  surface  coal  mining 
operations  on  those  lands  under  the 
prior  VER  determination.  States  may 
prohibit  VER  transfers  to  the  extent  that 
they  have  the  authority  to  do  so  under 
State  law. 

Needed  for  and  Adjacent  Standard: 
The  final  rule  adopts  the  needed  for  and 
adjacent  standard  as  proposed  in  1997. 
with  several  changes.  To  establish  VER 
tmder  the  needed  for  and  adjacent 
standard,  a  person  must  (1)  make  the 
required  propert\'  rights  demonstration, 
and  (2)  document  that  the  land  is  both 
needed  for  and  immediately  adjacent  to 
a  siuface  coal  mining  operation  for 
which  all  permits  and  other 
authorizations  required  to  conduct 
surface  coal  mining  operations  had  been 
obtained,  or  a  good  faith  effort  to  obtain 
all  necessary  pennits  and  authorizations 
had  been  made,  before  the  land  came 
under  the  protection  of  section  S22(e)  of 
SMCRA.  E^ccept  for  operations  in 
existence  before  August  3.  1977,  or  for 
which  a  good  faith  effort  to  obtain  all 
necessary  permits  had  been  made  before 
August  3, 1977.  this  standard  does  not 
apply  to  lands  already  under  the 
protection  of  section  522(e)  when  the 
regulator^'  authority  approved  the 
permit  for  the  original  operation  or 
when  the  good  faith  effort  to  obtain  all 
necessary  permits  was  made.  As  stated 
in  Chapter  V  of  the  EIS,  we  found  that 
application  of  this  standard  would  have 
no  more  than  minor  envirotmiental 
Impacts  overall. 

Procedural  Hequirements  for  VER 
Determinations:  The  existing  rules  had 
few  requirements  governing  the 
submission  and  processing  of  requests 
for  VER  determinations.  The  finai  rule 
includes  more  complete  requirements  to 
promote  public  participation  and 
establish  consistent  review  and 
decision-making  procedures.  As 
discussed  in  Chapter  V  of  the  EIS,  we 
found  that  adoption  of  more  complete 
procedural  requirements  would  result  in 
minor  to  significant  enviroiunenlal 
benefits  by  improving  decision  accuracy 
and  ensuring  consideration  of  all 
relevant  information. 

Responsibility  for  VER 
Determinations  for  Non-Federal 
Inholdings  in  Section  522(ell  1 1  Areas: 
As  discussed  in  Chapter  V  of  the  EIS, 
we  determined  that  the  envirotmiental 
impacts  of  the  alternatives  that  we 
considered  for  this  issue  would  be 
determined  mote  by  the  applicable  VER 
standard  than  by  which  agency  is 
responsible  for  making  VER 
determinations  for  non-Federal  lands 


within  section  522(e)(1)  areas.  Under 
the  final  rule,  the  regulatory  authority 
has  the  responsibility  for  making  VER 
determinations  for  all  non-Federal  lands 
within  the  areas  listed  in  section 
522(e)(1),  but,  as  noted  above,  the 
agency  must  use  the  Federal  definition 
of  VER  when  doing  so. 

VEfl  for  Coal  Exploration  Operations: 
Of  the  five  alternatives  under 
consideration  regarding  requirements 
for  coal  exploration  on  the  lands 
protected  by  section  S22(e),  we  decided 
that  the  no  action  alternative  best 
conforms  with  the  provisions  of 
SMCRA.  The  prohibitions  of  section 
522(e)  apply  only  to  surface  coal  mining 
operations,  and  SMCRA  specifically 
excludes  coal  exploration  fium  the 
definition  of  surface  coal  mining 
operations.  Therefore,  we  decided  not  to 
add  any  VER  demonstration 
requirements  or  other  potentially 
prohibitory  barriers  to  coal  exploration 
on  the  lands  listed  infection  522(e). 
However,  as  discussed  in  Chapter  V  of 
the  EIS.  the  no  action  alternative  is  the 
least  protective  of  the  environment.  To 
mitigate  the  environmental  impacts  of 
this  alternative,  we  have  revised  our 
rules  to  add  a  requirement  that  each 
application  for  coal  exploration  on 
lands  listed  in  section  522(e)  include  a 
demonstration  that  the  proposed 
exploration  activities  have  been 
designed  to  minimize  interference  with 
the  values  for  which  those  lands  were 
designated  as  unsuitable  for  surface  coal 
mining  operations.  The  final  rule  also 
provides  that,  before  approving  an 
applicadon  for  coal  exploration  on 
lands  listed  in  section  522(e),  the 
regulatory  authority  must  find  that  the 
proposed  exploration  activities  have 
been  designed  to  minimize  interference 
with  the  values  for  which  those  lands 
were  designated  as  unsuitable  for 
surface  coal  mining  operations. 

Environmental  Effects  of  the 
Alternatives 

The  areas  most  likely  to  be  impacted 
by  surface  coal  mining  operations  as  a 
result  of  the  VER  exception  are  the 
lands  listed  in  section  522(e)(1).  State 
and  local  parks,  and  eastern  national 
forests.  Rather  than  claiming  VER. 
operators  generally  use  the  waivers  and 
compatibility  findings  authorized  under 
SMCRA  to  gain  access  to  coal  resources 
within  western  national  forests,  adjacent 
to  historic  sites,  or  within  the  buffer 
zones  for  roads  and  occupied  dwellings. 
While  access  to  coal  within  the  buffer 
zones  for  public  parks,  churches, 
schools,  public  buildings,  and 
cemeteries  is  generally  dependent  upon 
establishing  VER,  mining  operations  can 


generally  avoid  these  protected  areas 
without  difficulh'. 

Good  Faith/All  Permits  Alternative: 
According  to  our  model,  the  good  faith/ 
all  permits  alternative  would  have  the 
least  environmental  impact  It  also 
would  provide  surface  owners  and 
resource  management  agencies  with  the 
greatest  degree  of  control  over  surface 
coal  mining  operations  and  any 
resultant  adverse  impacts  in  protected 
areas.  Our  model  predicts  that  the  only 
section  522(6)  areas  that  would  be 
disturbed  by  surface  coal  mining 
operations  between  1995  and  2015 
pursuant  to  VER  determinations  under 
this  alternative  would  be  883  acres  of 
Federal  lands  in  eastern  national  forests. 
996  acres  within  the  buffer  zones  for 
public  roads,  and  4,823  acres  within  the 
buffer  zones  for  occupied  dwellings. 
Therefore,  the  good  faith/ all  permits 
alternative  is  the  environmentally 
preferable  alternative  for  the  VER 
rulemaking. 

No  Action  Alternative:  The  impacts  of 
this  alternative  would  likely  resemble 
those  of  the  good  faith/all  permits 
alternative.  However,  this  alternative 
would  allow  use  of  the  takings  standard 
in  Ohio  and  in  those  States  that  have 
adopted  the  takings  standard  as  part  of 
their  approved  regulatory  programs. 
Therefore,  some  areas  protected  by 
section  522(e)  would  be  mined  under 
this  alternative  that  would  not  be  mined 
under  the  good  faith/all  permits 
alternative.  The  model  used  in  the  EIS 
predicts  that,  relative  to  the  good  faith/ 
all  permits  alternative,  the  no  action 
alternative  would  result  in  surface  coal 
mining  operations  on  an  additional  711 
acres  of  Federal  lands  in  eastern 
national  forests  between  1995  and  2015. 

All  Other  VER  AhemaUves:  The 
ownership  and  authority,  bifuit:ated, 
and  good  faith/ali  permits  or  takings 
alternatives  afford  the  greatest  potential 
for  mining-related  disturbances  in 
protected  areas.  Our  model  predicts  that 
use  of  one  of  these  alternatives  in  place 
of  the  good  faith/all  permits  alternative 
would  result  in  sur&ce  coal  mining 
operations  on  an  additional  185  to  304 
acres  of  section  522(e)(1)  lands  (national 
parks,  national  wildlife  refuges,  and 
national  recreation  areas).  1.686  to  1.761 
acres  of  Federal  lands  in  eastern 
national  forests,  and  984  to  997  acres  of 
State  park  lands  because  of  VER 
determinations  under  these  alternatives 
between  1995  and  2015.  Sec  Figure  V- 
1  of  the  EIS. 

The  potentially  affected  section 
522(e)(l}  acreage  appears  to  be  confined 
to  one  National  Park  imit  in  the  Central 
Appalachian  region,  several  wildhfe 
refuge  system  units  within  North 
Dakota,  and,  to  a  lesser  degree,  two 
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natioDal  recreation  areas  in  the  Central 
Appalachian  region.  The  estimated  cost 
to  implement  the  Department's  policy  to 
acquire  the  interests  of  persons  with 
VER  who  plan  to  conduct  surface  coal 
mining  operations  in  section  522(e)(1) 
areas  is  S4.t8S  million  during  the  20- 
year  time  frame  covered  by  our  model. 

VEB  Alternatives  in  Combination  with 
AJtematives  for  Companion 
Rulemaking:  As  discussed  above,  the 
good  faith/all  permits  standard  is  the 
most  environmentally  preferable  of  the 
alternatives  considered  for  the  VER 
definition.  However,  the  EIS  also 
considered  the  impact  of  the  VER 
alternatives  in  combination  with  the 
alternatives  for  the  rulemaking 
concerning  the  applicability  of  the 
prohibitions  of  section  522(e)  to 
subsidence  from  underground  mining. 
Based  upon  the  number  of  acres  of 
section  522(e)  lands  that  could  be 
subject  to  either  surface  coal  mining 
operations  or  subsidence  from 
underground  mining,  the  combination 
of  the  good  faith/all  permits  alternative 
for  the  VER  rule  and  the  "prohibitions 
apply  "  (PA)  alternative  for  the 
prohibitions  rulemaiung  would  be  the 
most  environmentally  protective  of  all 
potential  combinations  of  alternatives 
for  the  two  rulemakings.  However,  for 
reasons  discussed  in  the  preamble  to  the 
rulemaking  concerning  the  applicability 
of  the  prohibitions  of  section  522(e)  to 
subsidence  from  underground  mining. 
we  have  selected  the  "prohibitions  do 
not  apply"  alternative  rather  than  any  of 
the  PA  alternatives  for  that  rulemaking. 

Mitigation,  Monitoring  and  Enforcement 

We  have  adopted  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  from  the 
alternatives  selected.  Congress  enacted 
SMCRA  to  establish  a  nationwide 
program  to  protect  society  and  the 
environment  from  the  adverse  effects  of 
surface  coal  mining  operations;  assure 
that  the  rights  of  siu^face  landowners 
and  other  persons  with  a  legal  interest 
in  the  land  are  fully  protected  from  such 
operations:  assure  that  surface  coal 
mining  operations  are  not  conducted 
where  reclamation  required  by  SMCRA 
is  not  feasible;  and  assure  that  surface 
coal  mining  operations  are  conducted  so 
as  to  protect  the  environment. 

SMCR.\'s  permitting  requirements 
and  performance  standards  generally 
require  avoidance,  minimization,  or 
mitigation  of  impacts  to  important 
environmental  resources,  and  our 
regulations  do  likewise.  Each  SMCRA 
regulatory  program  includes  five  major 
elements:  permitting  requirements  and 
procedures,  performance  bonds  to 
guarantee  reclamation  in  the  event  that 


the  permittee  defaults  on  any 
reclamation  obligations,  performance 
standards  to  which  the  operator  must 
adhere,  inspection  and  enforcement  to 
maintain  compliance  with  performance 
standards  and  the  terms  and  conditions 
of  the  permit,  and  designation  of  lands 
as  unsuitable  for  surface  coal  mining 
operations.  Each  State  regulatory 
program  must  be  no  less  effective  than 
our  regulations  in  achieving  the 
requirements  of  the  Act.  And  we 
conduct  oversight  of  each  State's 
implementation  of  its  approved 
regulatory  program. 

Timing  of  Agency  Action 

The  regulations  of  the  Council  on 
Environmental  Quality  at  40  CFR 
1506.10(h)(2)  allow  an  agency  engaged 
in  rulemaking  under  the  Administrative 
Procedure  Act  to  publish  a  decision  on 
the  final  rule  simultaneous  with  the 
publication  of  the  notice  of  availability 
of  the  final  EIS.  Under  section  526(8)  of 
SMCRA.  30  U.S.C.  1276(a).  anyone 
wishing  to  challenge  the  agency's 
decision  may  do  so  by  filing  suit  in  the 
United  Stales  District  Court  for  the 
District  of  Columbia  within  60  days  of 
the  date  that  the  final  rule  is  published 
in  the  Federal  Register. 

Author:  The  principal  author  of  this 
rule  is  Dennis  G.  Rice.  Division  of 
Technical  Support.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Avenue.  N.W.. 
Washington.  DC  20240:  Telephone  (202) 
208-2829.  E-mail  address: 
drice@osmr«.gov. 

List  of  Subiects 

30  CFE  Part  740 

Public  lands.  Mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Surface 
mining,  Underground  mining 

30  CFR  Part  745 

Intergovernmental  relations.  Public 
lands.  Mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surface 
mining.  Underground  mining. 

30  CFR  Part  761 

Historic  preservation,  National 
forests.  National  parks.  National  trails 
system.  National  wild  and  scenic  rivers 
system.  Surface  mining.  Underground 
miniiig.  Wilderness  areas.  Wildlife 
refuges. 

30  CFR  Part  762 

Historic  preservation.  Surfece  mining. 
Underground  mining. 


30  CFR  Part  772 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  773 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Underground  mining. 

30  CFR  Part  778 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  780 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 

30  CFR  Part  784 

Reporting  and  recordkeeping 
requirements.  Underground  miniiig. 

Dated:  September  3. 1999. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  is  amending 
30  CFR  Parts  740,  745,  761,  762.  772. 
773.  778.  780.  and  784  as  set  forth 
below: 

PART  740— GENERAL 
REQUIREMENTS  FOR  SURFACE  COAL 
MINING  AND  RECLAMATION 
OPERA'nONS  ON  FEDERAL  LANDS 

1.  The  authority  citation  for  Part  740 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq.  and  30 
U.S.C.  181  et  seq. 

2.  Section  740.4  is  amended  by 
deleting  the  word  "and"  at  the  end  of 
paragraph  (a)(2).  replacing  the  period  at 
the  end  of  paragraph  (a)(3)  with  a 
semicolon,  and  revising  paragraphs 
(a)(4)  and  (a)(5)  to  read  as  follows: 

f  740.4    RMpoiulblimes. 

(a)*  •  • 
•        •        •        •        * 

(4)  Decisions  on  requests  to  determine 
whether  a  person  possesses  valid 
existing  rights  to  conduct  surface  coal 
mining  operations  on  Federal  lands 
within  the  areas  specified  in§761.11(a) 
and  (b)  of  this  chapter:  and 

(5)  Issuance  of  findings  concerning 
whether  there  are  significant 
recreational,  timber,  economic,  or  other 
values  that  may  be  incompatible  with 
surfece  coal  mining  operations  on 
Federal  lands  within  a  national  forest, 
as  specified  in  §  761.11(b)  of  this 
chapter. 

3.  Section  740.10  is  revised  to  read  as 
follows: 
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§740.10    Infonnatlon  cotiectlon. 

(a)  In  accordance  with  44  U.S.C.  3501 
et  seq..  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part.  The  OMB  clearance  number  is 
1029-0027.  This  information  is  needed 
to  implement  section  523  of  the  Act. 
which  governs  surface  coal  mining 
operations  on  Federal  lands.  Persons 
intending  to  conduct  such  operations 
must  respond  to  obtain  a  benefit. 

(b)  OSM  estimates  that  the  public 
reporting  burden  for  this  part  will 
average  26  hours  per  respondent, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  reqtiirements. 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Information  Collection  Clearance 
Officer.  1951  Constitution  Avenue.  NW. 
Washington.  DC  20240:  and  the  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulator^'  Affairs. 
Attention:  Interior  Desk  Officer.  725 
17th  Street.  N.W.  Washington.  DC 
20503.  Please  refer  to  OMB  Control 
Number  1029-0027  in  any 
correspondence. 

4.  In  §  740.11,  paragraph  (a)  is  revised 
and  paragraph  (g)  is  added  to  read  as 
follows: 

1740.11    ApplicabiHty. ' 

(a)  Except  as  provided  in  paragraph 
(g)  of  this  section,  both  this  subchapter 
and  the  pertinent  State  or  Federal 
regulatory  program  in  subchapter  T  of 
this  chapter  apply  to: 
*        *        •        •        • 

(g)  The  definition  of  valid  existing 
rights  in  §  761.5  of  this  chapter  applies 
to  any  decision  on  a  request  for  a 
determination  of  valid  existing  rights  to 
conduct  surface  coal  mining  operations 
on  the  lands  specified  in  §  761.11(a)  and 
(b)  of  this  chapter. 

PART  745— STATE-FEDERAL 
COOPERATIVE  AGREEMENTS 

5.  The  authority  citation  for  Part  745 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq.  and  3D 
U.S.C  181  el  seq. 

6.  Section  745.10  is  revised  to  read  as 
follows: 

§745.10    Intormatlon  collection. 

(a)  In  accordance  with  44  U.S.C.  3501 
et  seq..  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 


information  collection  requirements  of 
this  part.  The  OMB  clearance  number  is 
1029-0092.  This  information  is  needed 
to  implement  section  523(c)  of  the  Act. 
which  allows  States  to  regulate  surface 
coal  mining  operations  on  Federal  lands 
under  certain  conditions.  Stales  that 
desire  to  enter  into  cooperative 
agreements  to  do  so  must  respond  to 
obtain  a  benefit. 

(b)  OSM  estimates  that  the  public 
reporting  burden  for  this  part  will 
average  1 .364  hours  per  respondent, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Information  Collection  Clearance 
Officer.  1951  Constitution  Avenue. 
N.W..  Washington.  DC  20240:  and  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Interior  Desk  Officer. 
725  17Ui  SU-eet.  N.W..  Washington.  DC 
20503.  Please  refer  to  OMB  Control 
Number  1029-0092  in  any 
correspondence. 

7.  In  S  745.13,  paragraphs  (o)  and  (p) 
are  revised  to  read  as  follows: 

§745,13    Auttwrity  reserved  by  the 
Secretary. 

(o)  Determine  whether  a  person  has 
valid  existing  rights  to  conduct  surface 
coal  mining  operations  on  Federal  lands 
within  the  areas  specified  in  §761. 11(a) 
and  (b)  of  this  chapter:  or 

(p)  Issue  findings  on  whether  there 
are  significant  recreational,  timber, 
economic,  or  other  values  that  may  be 
incompatible  with  surface  coal  mining 
operations  on  Federal  lands  within  a 
national  forest,  as  specified  in 
§76i:  11(b)  of  this  chapter 

PART  761— AREAS  DESIGNATED  BY 
ACT  OF  CONGRESS 

8.  The  authorit)'  citation  for  Part  761 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq. 

9.  Section  761.5  is  amended  by 
removing  the  definition  of  "surface  coal 
mining  operations  which  exist  on  the 
date  of  enactment,"  adding  definitions 
of  "we,  us,  and  our^'  and  "you  and  youi^' 
in  alphabetical  order,  and  revising  the 
definition  of  "valid  existing  rights""  to 
read  as  follows: 


§761.5    Oeflnttlon*. 

•         •         *         •         « 

Valid  existing  rights  means  a  set  of 
circumstances  under  which  a  person 
may.  subject  to  regulatory  authurit>' 
approval,  conduct  suriace  coal  mining 
operations  on  lands  where  30  U.S.C. 
1272(e)  and  §  761.11  would  otheruise 
prohibit  such  operations.  Possession  of 
valid  existing  rights  only  confers  an 
exception  from  the  prohibitions  of 
§761.11  and  30  U.S.C.  1272(e).  A 
person  seeking  to  exerci.se  valid  existing 
rights  must  comply  with  all  other 
pertinent  requirements  of  the  Act  and 
the  applicable  regulator%'  program. 

(a)  Property  ri^ts  deinonslralion. 
Except  as  provided  in  paragraph  (c)  of 
this  definition,  a  person  claiming  valid 
existing  rights  must  demonstrate  that  a 
legally  binding  conveyance,  lease,  deed, 
contract,  or  other  document  vests  that 
person,  or  a  predecessor  in  interest, 
with  the  right  to  conduct  the  type  of 
surface  coal  mining  operations 
intended.  This  right  must  exist  at  the 
time  that  the  land  came  under  the 
protection  of§761. 11  or  30  U.S.C. 
1272|o).  Applicable  State  stalutorN'  or 
case  law  will  govern  interpretation  of 
documents  relied  upon  to  establish 
property  rights,  unless  Federal  law 
provides  otherwise.  If  no  apphcable 
State  law  exisLs.  custom  and  generally 
accepted  usage  at  the  time  and  place 
that  the  documents  came  into  existence 
will  govern  their  interpretation. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  definition,  a  person  claiming 
valid  existing  rights  also  must 
demonstrate  compliance  with  one  of  the 
following  standards: 

(1)  Good  faith/all  permits  standard. 
All  permits  and  other  authorizations 
required  to  conduct  surface  coal  mining 
operations  had  been  obtained,  or  a  good 
faith  effort  to  obtain  all  necessary 
permits  and  authorizations  had  been 
made,  before  the  land  came  under  the 
protection  of  §761. 11  or  30  U.S.C. 
1272(e).  At  a  minimum,  an  application 
must  have  been  submitted  for  any 
permit  rfM]uired  under  subchapter  G  of 
this  chapter  or  its  Stale  program 
counterpart. 

(2)  Needed  for  and  adjacent  standard. 
The  land  is  needed  for  and  immediately 
adjacent  to  a  surface  coal  mining 
operation  for  which  all  permits  and 
other  aulhorization.s  required  to  conduct 
surface  coal  mining  operations  had  been 
obtained,  or  a  good  faith  attempt  to 
obtain  all  permits  and  authorizations 
had  been  made,  before  the  land  came 
under  the  protection  of  $  761 . 1 1  or  30 
U.S.C.  1272(e).  To  meet  this  standard,  a 
person  must  demonstrate  that 
prohibiting  expansion  of  the  operation 
onto  that  land  would  unfairly  impact 
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the  viability  of  tho  operation  as 
originally  planned  before  the  land  came 
under  the  protection  of  §761.11  or  30 
U.S.C.  1272(e).  Except  for  operations  in 
e.\istence  before  August  3. 1977.  or  for 
which  a  good  faith  effort  to  obtain  all 
aeces.«ary  permits  had  been  made  before 
August  3. 1977,  this  standard  does  not 
apply  to  lands  already  under  the 
protection  of  §761.11  or  30  U.S.C. 
1272(e)  when  the  regulatory  authority 
approved  the  permit  for  the  original 
operation  or  when  the  good  faith  effort 
to  obtain  all  necessary  permits  for  the 
original  operation  was  made.  In 
evaluating  whether  a  person  meets  this 
standard,  the  agency  making  the 
determination  may  consider  factors 
such  as: 

(i)  The  extent  to  which  coal  supply 
contracts  or  other  legal  and  business 
commitments  that  predate  the  time  that 
the  land  came  under  the  protection  of 
§  761.11  or  30  U.S.C.  1272(e)  depend 
upon  use  of  that  land  for  surface  coal 
mining  operations. 

(ii)  The  extent  to  which  plans  used  to 
obtain  financing  for  the  operation  before 
the  land  came  under  the  protection  of 
§  761.11  or  30  U.S.C.  1272(e)  rely  upon 
use  of  that  land  for  surface  coal  mining 
operations. 

(iii)  The  extent  to  which  investments 
in  the  operation  before  the  land  came 
under  the  protection  of  §  761.11  or  30 
U.S.C.  1272(e)  rely  upon  use  of  that  land 
for  surface  coal  mining  operations. 

(iv)  Whether  the  land  lies  within  the 
area  identified  on  the  life-of-mine  map 
submitted  under  §  779.24(c)  or 
§  783.24(c)  of  this  chapter  before  the 
land  came  under  the  protection  of 
§761.11. 

(c)  Boads.  A  person  who  claims  valid 
existing  rights  to  use  or  construct  a  road 
across  the  surface  of  lands  protected  by 
§  761.11  or  30  U.S.C.  1272(e)  must 
demonstrate  that  one  or  more  of  the 
following  circumstances  exist  if  the  road 
is  included  within  the  definition  of 
"surface  coal  mining  operations"  in 
§  700.5  of  this  chapter: 

(1)  The  road  existed  when  the  land 
upon  which  it  is  located  came  under  the 
protection  of  §  761.11  or  30  U.S.C. 
1272(e).  and  the  person  has  a  legal  right 
to  use  the  road  for  surface  coal  mining 
operations. 

(2)  A  properly  recorded  right  of  way 
or  easement  for  a  road  in  that  location 
existed  when  the  land  came  under  the 
protection  of  §  76' .  11  or  30  U.S.C. 
1272(e).  and.  under  the  document 
creating  the  right  of  way  or  easement, 
and  under  subsequent  conveyances,  the 
person  has  a  legal  right  to  use  or 
construct  a  road  across  the  right  of  way 
or  easement  for  surface  coal  mining 
operations. 


(3)  A  valid  permit  for  use  or 
construction  of  a  road  in  that  location 
for  surface  coal  mining  operations 
existed  when  the  land  came  under  the 
protection  of  §761.11  or  30  U.S.C. 
1272(e). 

(4)  Valid  existing  rights  exist  under 
paragraphs  (a)  and  (b)  of  this  definition. 

We,  us,  and  our  refer  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement. 

You  and  your  refer  to  a  person  who 
claims  or  seeks  to  obtain  an  exception 
or  waiver  authorized  by  §  761.11  or  30 
U.S.C.  1272(B). 

10.  Section  761.10  is  added  to  read  as 
follows: 

i  761 .10    Intomiatlon  collaction. 

(a)  In  accordance  with  44  U.S.C.  3501 
et  seq..  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part.  The  OMB  clearance  number  is 
1029-0111.  The  regulatory  authority  or 
other  responsible  agency  will  use  this 
information  to  determine  whether  a 
person  has  valid  existing  rights  or 
qualifies  for  one  of  the  other  waivers  or 
exemptions  from  the  general  prohibition 
on  conducting  surface  coal  mining 
operations  in  the  areas  listed  in  30 
U.S.C.  1272(e).  Persons  seeking  to 
conduct  surface  coal  mining  operations 
on  these  lands  must  respond  to  obtain 

a  benefit  in  accordance  with  30  U.S.C. 
1272(e). 

(b)  We  estimate  that  the  public 
reporting  and  recordkeeping  burden  for 
this  part  will  average  15  hours  per 
response  under  §761.13,  0.5  hour  per 
response  under  §  761.14,  2  hours  per 
response  under  §  761.15,  14  hours  per 
response  under  §  761.16,  2  hours  per 
response  under  §  761.17(c),  and  2  hours 
per  response  under  §  761.17(d). 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  burden  for  §  761.16  includes  6 
hours  for  the  person  seeking  the 
determination  and  8  hours  for  the 
agency  processing  the  request.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  and 
recordkeeping  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer,  1951  Constitution  Avenue, 
N.W.,  Washington,  DC  20240:  and  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Af&irs,  Attention:  Interior  Desk  Officer, 
725  17th  Street,  N.W..  Washington,  DC 


20503.  Please  refer  to  OMB  Control 
Nimiber  1029-0111  in  any 
correspondence. 

11.  Sections  761.11  and  761.12  are 
revised  and  new  §§  761.13  through 
761.17  are  added  to  read  as  follows: 

§  761 .1 1     Areas  where  surface  coal  mining 
oparatlons  are  prohibited  or  limitsd. 

You  may  not  conduct  surface  coal 
mining  operations  on  the  following 
lands  unless  you  either  have  valid 
existing  rights,  as  determined  under 
§  761.16,  or  qualify  for  the  exception  for 
existing  operations  under  §  761.12: 

(a)  Anv  lands  within  the  boundaries 
of: 

(1)  The  National  Park  System: 

(2)  The  National  Wildlife  Refuge 
System: 

(3)  The  National  System  of  Trails: 

(4)  The  National  Wilderness 
Preservation  System: 

(5)  The  Wild  and  Scenic  Rivers 
System,  including  study  rivers 
designated  under  section  5(a)  of  the 
Wild  and  Scenic  Rivers  Act,  16  U.S.C. 
1276(a),  or  study  rivers  or  study  river 
corridors  established  in  any  guidelines 
issued  under  that  Act:  or 

(6)  National  Recreation  Areas 
designated  by  Act  of  Congress. 

(b)  Any  Federal  lands  within  a 
national  forest.  This  prohibition  does 
not  apply  if  the  Secretar>'  finds  that 
there  are  no  significant  recreational, 
timber,  economic,  or  other  values  that 
may  be  incompatible  with  surface  coal 
mining  operations,  and: 

(1)  Any  surface  operations  and 
impacts  will  be  incident  to  an 
underground  coal  mine:  or 

(2)  With  respect  to  lands  that  do  not 
have  significant  forest  cover  within 
national  forests  west  of  the  100th 
meridian,  the  Secretary  of  Agriculture 
has  determined  that  surface  mining  is  in 
compliance  with  the  Act,  the  Multiple- 
Use  Sustained  Yield  Act  of  1960, 16 
U.S.C.  528-531:  the  Federal  Coal 
Leasing  Amendments  Act  of  1975,  30 
U.S.C.  181  et  seq.:  and  the  National 
Forest  Management  Act  of  1976. 16 
U.S.C.  1600  et  seq.  This  provision  does 
not  apply  to  the  Custer  National  Forest. 

(c)  Any  lands  where  the  operation 
would  adversely  affect  any  publicly 
owned  park  or  any  place  in  the  National 
Register  of  Historic  Places.  This 
prohibition  does  not  apply  if,  as 
provided  in  §  761.17(d),  the  regulatory 
authority  and  the  Federal,  State,  or  local 
agency  with  jurisdiction  over  the  park 
or  place  jointly  approve  the  operation. 

(d)  Within  100  feet,  measured 
horizontally,  of  the  outside  right-of-way 
line  of  any  public  road.  This  prohibition 
does  not  apply: 

(1)  Where  a  mine  access  or  haul  road 
joins  a  public  road,  or 
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(2)  When,  as  provided  in  §  761.14,  the 
regulatory  authority  (or  the  appropriate 
public  road  authority  designated  by  the 
regulatory  authority)  allows  the  public 
road  to  be  relocated  or  closed,  or  the 
area  within  the  protected  zone  to  be 
affected  by  the  surface  coal  mining 
operation,  after:    4  > 

(i)  Providing  public  notice  and 
opportunity  for  a  public  hearing:  and 

(ii)  Finding  in  writing  that  the 
interests  of  the  affected  public  and 
landowners  will  be  protected. 

(e)  Within  300  feet,  measured 
horizontally,  of  any  occupied  dwelling. 
This  prohibition  does  not  apply  when: 

(1)  The  owner  of  the  dwelling  has 
provided  a  written  waiver  consenting  to 
surface  coal  mining  operations  within 
the  protected  zone,  as  provided  in 
§761.15:  or 

(2)  The  part  of  the  operation  to  be 
located  closer  than  300  feet  to  the 
dwelling  is  an  access  or  haul  road  that 
connects  with  an  existing  public  road 
on  the  side  of  the  public  road  opposite 
the  dwelling. 

(f)  Within  300  feet,  measured 
horizontally,  of  any  public  building, 
school,  church,  community  or 
institutional  building,  or  public  park. 

(gl  Within  100  feet,  measured 
horizontally,  of  a  cemetery.  This 
prohibition  does  not  apply  if  the 
cemetery  is  relocated  in  accordance 
with  all  applicable  laws  and  regulations. 

§761.12    Exception  tor  misting  operatiofla. 

The  prohibitions  and  limitations  of 
§761.11  do  not  apply  to: 

(a)  Surface  coal  mining  operations  for 
which  a  valid  permit,  issued  under 
Subchapter  G  of  this  chapter  or  an 
approved  Stale  regulatory  program, 
exists  when  the  land  comes  under  the 
protection  of  §  761.11.  This  exception 
applies  only  to  lands  within  the  permit 
area  as  it  exists  when  the  land  comes 
under  the  protection  of  §  761.11. 

(b)  With  respect  to  operations  subject 
to  Subchapter  B  of  this  chapter,  lands 
upon  which  validly  authorized  surface 
coal  mining  operations  exist  when  the 
land  comes  under  the  protection  of  30 
U.S.C.  1272(e)  or  §761.11. 

§761.13    Procedures  for  compatibility 
finding*  lor  surtace  coal  mining  operations 
on  Federal  lands  In  national  forests. 

(a)  If  you  intend  to  rely  upon  the 
exception  provided  in  §  761.11(b)  to 
conduct  surface  coal  mining  operations 
00  Federal  lands  within  a  national 
forest,  you  must  request  that  we  obtain 
the  Secretarial  findings  required  by 

S  761.11(b). 

(b)  You  may  submit  a  request  to  us 
before  preparing  and  submitting  an 
application  for  a  permit  or  boundar)' 


revision.  If  you  do,  you  must  explain 
how  the  proposed  operation  would  not 
damage  the  values  listed  in  the 
definition  of  "significant  recreational, 
timber,  economic,  or  other  values 
incompatible  with  surface  coal  mining 
operations"  in  §  761.5.  You  must 
include  a  map  and  sufficient 
information  about  the  nature  of  the 
proposed  operation  for  the  Secretary'  to 
make  adequately  documented  findings. 
We  may  request  that  you  provide  any 
additional  information  that  we 
determine  is  needed  to  make  the 
required  findings. 

(c)  When  a  proposed  surface  coal 
mining  operation  or  proposed  boundary 
revision  for  an  existing  surface  coal 
mining  operation  includes  Federal  lands 
within  a  national  forest,  the  regulatory 
authority  may  not  issue  the  permit  or 
approve  the  boundary  revision  before 
the  Secretary  makes  the  findings 
required  by  §  761.11(b). 

§761.14    Procedures  for  relocating  or 
closing  a  public  road  or  waiving  the 
prohibition  on  surface  coal  mining 
operations  within  the  buffer  zone  of  a  public 
road. 

(a)  This  section  does  not  apply  to: 

(1)  Lands  for  which  a  person  has  valid 
existing  rights,  as  determined  under 
§761.16. 

(2)  Lands  within  the  scope  of  the 
exception  for  existing  operations  in 
§761.12. 

(3)  Access  or  haul  roads  that  join  a 
public  road,  as  described  in 

§  761.11(d)(1). 

(b)  You  must  obtain  any  necessary 
approvals  6-om  the  authority  with 
jurisdiction  over  the  road  if  you  propose 
to: 

(1)  Relocate  a  public  road: 

(2)  Close  a  public  road:  or 

(3)  Conduct  surface  coal  mining 
operations  within  100  feet,  measured 
horizontally,  of  the  outside  right-of-way 
line  of  a  public  road. 

(c)  Before  approving  an  action 
proposed  under  paragraph  (b)  of  this 
section,  the  regulatory  authority,  or  a 
public  road  authority  that  it  designates, 
must  determine  that  the  interests  of  the 
public  and  affected  landowners  will  be 
protected.  Before  making  this 
determination,  the  authority  must: 

(1)  Provide  a  public  comment  period 
and  opportunity  to  request  a  pubhc 
hearing  in  the  locality  of  the  proposed 
operation: 

(2)  If  a  public  hearing  is  requested, 
publish  appropriate  advance  notice  at 
least  two  weeks  before  the  hearing  in  a 
newspaper  of  general  circulation  in  the 
affected  locality;  and 

(3)  Based  upon  information  received 
from  the  public,  make  a  written  finding 


as  to  whether  the  interests  of  the  public 
and  affected  landowners  will  be 
protected.  If  a  hearing  was  held,  the 
authority  must  make  this  finding  within 
30  days  after  the  hearing.  If  no  hearing 
was  held,  the  authority  must  make  this 
finding  within  30  days  after  the  end  of 
the  public  comment  period. 

§761.15    Procedures  for  waiving  ttie 
prohibition  on  surface  coal  rnining 
operations  within  the  tHjffer  zone  of  an 
occupied  dwelling. 

(a)  This  section  does  not  apply  to: 

(1)  Lands  for  which  a  person  has  valid 
existing  rights,  as  determined  under 
§761.16. 

(2)  Lands  within  the  scope  of  the 
exception  for  existing  operations  in 
§761.12. 

(3)  Access  or  haul  roads  that  connect 
with  an  existing  public  road  on  the  side 
of  the  public  road  opposite  the 
dwelling,  as  provided  in  §761  ll(eH2). 

fb)  If  you  propose  to  conduct  surface 
coal  mining  operations  within  .%0  feel, 
measured  horizontally,  of  any  occupied 
dwelling,  the  permit  applic:ation  must 
include  a  written  waiver  by  lease,  deed, 
or  other  conveyance  from  the  owner  of 
the  dwelling.  The  waiver  must  clarif>' 
that  the  owner  and  signator  had  the 
legal  right  to  deny  mining  and 
knowingly  waived  that  right.  The 
waiver  will  act  as  consent  to  surface 
coal  mining  operations  within  a  closer 
distance  of  the  dwelling  as  specified. 

(c)  If  you  obtained  a  valid  waiver 
before  August  3, 1977.  from  the  owner 
of  an  occupied  dwelling  to  conduct 
operations  within  300  feet  of  the 
dwelling,  you  need  not  submit  a  new 
waiver. 

(d)  If  you  obtain  a  valid  waiver  from 
the  owner  of  an  occupied  dwelling,  that 
waiver  will  remain  effective  against 
subsequent  purchasers  who  had  actual 
or  constructive  knowledge  of  the 
existing  waiver  at  the  time  of  purchase. 
A  subsequent  purchaser  will  be  deemed 
to  have  constructive  knowledge  if  the 
waiver  has  been  properly  filed  in  public 
property  records  pursuant  to  State  laws 
or  if  surface  coal  mining  operations 
have  entered  the  300-foot  zone  before 
the  date  of  purchase. 

§761.16    Submission  arxj  processing  of 
requests  for  valid  existing  rights 
determinsttons. 

(a)  Basic  framework  for  valid  existing 
rights  determinations.  The  following 
table  identifies  the  agency  responsible 
for  making  a  valid  existing  rights 
determination  and  the  definition  thai  it 
must  use,  based  upon  which  paragraph 
of  §761.11  applies  and  whether  the 
request  includes  Federal  lands. 
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Paragrapn  o(  §  761 .1 1  thai 
provides  protection 


Protedeti  feature 


Type  Of  larx)  to  wtiicfi 
request  penairu 


Agency  responsit>le  for 
detemiination 


Applicat>le  definition  of 
valid  existing  rtgtits 


(a) 

(a) 

(b) 

(c) 


(e). 
(f)  ■ 


National  paries,  wildlife  ref- 
uges, etc.. 

National  parks,  wildlife  ref- 
uges, etc.. 

Federal  lands  m  national 
forests^ 

Public  parks  and  historic 


FederaJ  .„ 

Non-Federal  _ 

Federal  

Does  not  matter  . 


OSM  

Regulatory  authority  . 

OSM  

Regulatory  authority  . 


Does  not  matter Regulatory  authonty 

Does  not  matter Regulatory  autfmnty 

Does  not  matter Regulatory  authonty  . 


(9) 


Public  roads  _ 

Occupied  dwellings „„ 

Scfx»i5.  chuiches.  parks. 

etc. 
Cemeteries Does  not  matter Regulatory  authority  . 


Federal' 

Federal ' 

Federal ' 

Regulatory  program^ 

Regulalory  program  * 
Regulatory  program  ^ 
Regulatory  program  ^ 

Regulalory  program' 


'  Definition  in  30  CFR  761.5. 

'  Definition  in  applkable  State  or  Federal  regulatory  program  under  30  CFR  Chapter  VII,  Subchapter  T. 

Jfteither  30  U.S.C.  1272(e)  nor  30  CFR  761  11  provkjes  special  prolectkjn  tor  non-Federal  lands  within  natkxial  forests.  Therefore,  this  table 
does  not  include  a  category  lor  those  lands. 


(b)  What  you  must  submit  as  part  of 
a  request  for  a  valid  existing  rights 
determination.  You  must  submit  a 
request  for  a  valid  ensting  rights 
determination  to  the  appropriate  agency 
under  paragraph  (a)  of  this  section  if 
you  intend  to  conduct  surface  coal 
mining  operations  on  the  basis  of  valid 
e.xisting  rights  under  §  761.11  or  wish  to 
confirm  the  right  to  do  so.  You  may 
submit  this  request  before  preparing  and 
submitting  an  application  for  a  permit 
or  boundary  revision  for  the  land, 
unless  the  applicable  regulatory 
program  provides  otherwise. 

( 1 )  Requirements  for  property  rights 
demonstration.  You  must  provide  a 
property  rights  demonstration  under 
paragraph  (aj  of  the  definition  of  valid 
existing  rights  in  §  761.5  if  your  request 
relies  upon  the  good  iaith/all  permits 
standard  or  the  needed  for  and  adjacent 
standard  in  paragraph  (b)  of  the 
definition  of  valid  existing  rights  in 
§  761.5.  This  demonstration  must 
include  the  following  items: 

(i)  A  legal  description  of  the  land  to 
which  your  request  pertains. 

(ii)  Complete  documentation  of  the 
character  and  extent  of  your  current 
interests  in  the  surface  and  mineral 
estates  of  the  land  to  which  your  request 
pertains. 

(iii)  A  complete  chain  of  title  for  the 
surface  and  mineral  estates  of  the  land 
to  which  your  request  pertains. 

(iv)  A  description  of  the  nature  and 
effect  of  each  title  instrument  that  forms 
the  basis  for  your  request,  including  any 
provision  pertaining  to  the  type  or 
method  of  mining  or  mining-related 
surface  disturbances  and  facilities. 

(v)  A  description  of  the  type  and 
extent  of  suriace  coal  mining  operations 
that  you  claim  the  right  to  conduct, 
including  the  method  of  mining,  any 
mining-related  suriace  airrtivities  and 
facilities,  and  an  explanation  of  how 


those  operations  would  be  consistent 
with  State  property  law. 

(vi)  Complete  documentation  of  the 
nature  and  ownership,  as  of  the  date 
that  the  land  came  under  the  protection 
of  §761.11  or  30  U.S.C.  1272(e).  of  all 
property  rights  for  the  suriace  and 
mineral  estates  of  the  land  to  which 
your  request  pertains. 

(vii)  Names  and  addresses  of  the 
current  owners  of  the  surface  and 
mineral  estates  of  the  land  to  which 
your  request  pertains. 

(viii)  If  the  coal  interests  have  been 
severed  from  other  property  interests, 
doctunentation  that  you  have  notified 
and  provided  reasonable  opportunity  for 
the  owners  of  other  property  interests  in 
the  land  to  which  your  request  pertains 
to  comment  on  the  validity  of  your 
property  rights  claims. 

(ix)  Any  conunents  that  you  receive  in 
response  to  the  notification  provided 
under  paragraph  (b)(l)(viii)  of  this 
section. 

(2)  Requirements  for  good  faith/all 
permits  standard.  If  your  request  relies 
upon  the  good  faithyall  permits  standard 
in  paragraph  (b)(1)  of  the  definition  of 
valid  existing  rights  in  §  761.5.  you  must 
submit  the  information  required  under 
paragraph  (b)(1)  of  this  section.  You  also 
must  submit  the  following  information 
about  permits,  licenses,  and 
authorizations  for  surface  coal  mining 
operations  on  the  land  to  which  your 
request  pertains: 

(i)  Approval  and  issuance  dates  and 
identification  numbers  for  any  permits, 
licenses,  and  authorizations  that  you  or 
a  predecessor  in  interest  obtained  before 
the  land  came  under  the  protection  of 
§761.11  or  30  U.S.C.  1272(e). 

(ii)  Application  dates  and 
identification  numbers  for  any  permits, 
licenses,  and  authorizations  for  which 
you  or  a  predecessor  in  interest 
submitted  an  application  before  the  land 


came  under  the  protection  of  §  761,11  or 
30  U.S.C.  1272(e). 

(iii)  An  explanation  of  any  other  good 
faith  effort  that  you  or  a  predecessor  in 
interest  made  to  obtain  the  necessary 
permits,  licenses,  and  authorizations  as 
of  the  date  that  the  land  came  under  the 
protection  of  §  761 . 1 1  or  30  U.S.C, 
1272(e). 

(3)  Requirements  for  needed  for  and 
adjacent  standard.  If  your  request  relies 
upon  the  needed  for  and  adjacent 
standard  in  paragraph  (b)(2)  of  the 
definition  of  valid  existing  rights  in 

§  761.5,  you  must  submit  the 
Infonnation  reqtiired  under  paragraph 
(b)(1)  of  this  section.  In  addition,  you 
must  explain  how  and  why  the  land  is 
needed  for  and  immediately  adjacent  to 
the  operation  upon  which  your  request 
is  based,  including  a  demonstration  that 
prohibiting  expansion  of  the  operation 
onto  that  land  would  imfairly  impact 
the  viability  of  the  operation  as 
originally  planned  before  the  land  came 
under  the  protection  of  §  761.11  or  30 
U.S.C.  1272(e). 

(4)  Requirements  for  standards  for 
mine  roads.  If  your  request  relies  upon 
one  of  the  standards  for  roads  in 
paragraphs  (c)(1)  through  (c)(3)  of  the 
definition  of  valid  existing  rights  in 

§  761.5,  you  must  submit  satisfactory 
docimienlation  that: 

(i)  The  road  existed  when  the  land 
upon  which  it  is  located  came  under  the 
protection  of  §761.11  or  30  U.S.C. 
1272(e),  and  you  have  a  legal  right  to 
use  the  road  for  suriace  coal  mining 
operations: 

(ii)  A  propierly  recorded  right  of  way 
or  easement  for  a  road  in  that  location 
existed  when  the  land  came  under  the 
protection  of  §  761.11  or  30  U.S.C. 
1272(e),  and,  under  the  document 
creating  the  right  of  way  or  easement, 
and  under  any  subsequent  conveyances, 
you  have  a  legal  right  to  use  or  construct 
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a  road  across  that  right  of  way  or 
easement  to  conduct  suriace  coal 
mining  operations:  or 

(iii)  A  valid  permit  for  use  or 
construction  of  a  road  in  that  location 
for  suriace  coal  mining  operations 
existed  when  the  land  came  imder  the 
protection  of  §  761.11  or  30  U.S.C. 
1272(e). 

(c)  Initial  review  of  request.  (1)  The 
agency  must  conduct  an  initial  review 
to  determine  whether  your  request 
includes  all  applicable  components  of 
the  submission  requirements  of 
paragraph  (b)  of  this  section.  This 
review  pertains  only  to  the 
completeness  of  the  request,  not  the 
legal  or  technical  adequacy  of  the 
materials  submitted. 

(2)  If  your  request  does  not  include  all 
applicable  components  of  the 
submission  requirements  of  paragraph 
(b)  of  this  section,  the  agency  must 
notify  you  and  establish  a  reasonable 
time  for  submission  of  the  missing 
information. 

(3)  When  your  request  includes  all 
applicable  components  of  the 
submission  requirements  of  paragraph 
(b)  of  this  section,  the  agency  must 
implement  the  notice  and  comment 
requirements  of  paragraph  (d)  of  this 
section. 

(4)  If  you  do  not  provide  information 
that  the  agency  requests  imder 
paragraph  (c)(2)  of  this  section  within 
the  time  specified  or  as  subsequently 
extended,  the  agency  must  issue  a 
determination  that  you  have  not 
demonstrated  valid  existing  rights,  as 
provided  in  paragraph  (e)(4)  of  this 
section. 

(d)  Sotice  and  comment  requirements 
and  procedures.  (1)  When  your  request 
satisfies  the  completeness  requirements 
of  paragraph  (c)  of  this  section,  the 
agency  must  publish  a  notice  in  a 
newspaper  of  general  circulation  in  the 
coimty  in  which  the  land  is  located. 
This  notice  must  invite  comment  on  the 
merits  of  the  request.  Alternatively,  the 
agency  may  require  that  you  publish 
this  notice  and  provide  the  agency  with 
a  copy  of  the  published  notice.  We  will 
publish  a  similar  notice  in  the  Federal 
Register  if  your  request  involves  Federal 
lands  within  an  area  listed  in  §  761.11(a) 
or  (b).  Each  notice  must  include: 

(i)  The  location  of  the  land  to  which 
the  request  pertains. 

(ii)  A  description  of  the  type  of 
surface  coal  mining  operations  planned. 

(iii)  A  reference  to  and  brief 
description  of  the  applicable  standard(s) 
under  the  definition  of  valid  existing 
rights  in  §761 .5. 

(A)  If  your  request  relies  upon  the 
good  faith/all  permits  standard  or  the 
needed  for  and  adjacent  standard  in 


paragraph  (b)  of  the  definition  of  valid 
existing  rights  in  §  761.5.  the  notice  also 
must  include  a  description  of  the 
property  rights  that  you  claim  and  the 
basis  for  your  claim. 

(B)  If  your  request  relies  upon  the 
standard  in  paragraph  (c)(1)  of  the 
definition  of  valid  existing  rights  in 

§  761.5,  the  notice  also  must  include  a 
description  of  the  basis  for  yoiu  claim 
that  the  road  existed  when  the  land 
came  under  the  protection  of  §  761.1 1  or 
30  U.S.C.  1272(e).  In  addition,  the 
notice  must  include  a  description  of  the 
basis  for  your  claim  that  you  have  a 
legal  right  to  use  that  road  for  surface 
coal  mining  operations. 

(C)  If  your  request  relies  upon  the 
standard  in  paragraph  (c)(2)  of  the 
definition  of  valid  existing  rights  in 

§  761.5,  the  notice  also  must  include  a 
description  of  the  basis  for  your  claim 
that  a  properly  recorded  right  of  way  or 
easement  for  a  road  in  that  location 
existed  when  the  land  came  under  the 
protection  of  §  761.11  or  30  U.S.C. 
1272(el.  In  addition,  the  notice  must 
include  a  description  of  the  basis  for 
your  claim  that,  under  the  document 
creating  the  right  of  way  or  easement, 
and  under  any  subsequent  conveyances, 
you  have  a  legal  right  to  use  or  construct 
a  road  across  the  right  of  way  or 
easement  to  conduct  surface  coal 
mining  operations. 

(iv)  If  your  request  relies  upon  one  or 
more  of  the  standards  in  paragraphs  (b), 
(c)(1),  and  (c)(2)  of  the  definition  of 
valid  existing  rights  in  §  761.5,  a 
statement  that  the  agency  will  not  make 
a  decision  on  the  merits  of  your  request 
if,  by  the  close  of  the  comment  period 
under  this  notice  or  the  notice  required 
by  paragraph  (d)(3)  of  this  section,  a 
person  with  a  legal  interest  in  the  land 
initiates  appropriate  legal  action  in  the 
proper  venue  to  resolve  any  differences 
concerning  the  validity  or  interpretation 
of  the  deed,  lease,  easement,  or  other 
documents  that  form  the  basis  of  your 
claim. 

(v)  A  de.scription  of  the  procedures 
that  the  agency  will  follow  in  processing 
your  request. 

(vi)  The  closing  date  of  the  comment 
period,  which  must  be  a  minimum  of  30 
days  after  the  publication  date  of  the 
notice. 

(vii)  A  statement  that  interested 
persons  may  obtain  a  30-day  extension 
of  the  comment  period  upon  request. 

(viii)  The  name  and  address  of  the 
agency  office  where  a  copy  of  the 
request  is  available  for  public  inspection 
and  to  which  comments  and  requests  for 
extension  of  the  comment  period  should 
be  sent. 


(2)  The  agency  must  promptly  provide 
a  copy  of  the  notice  required  under 
paragraph  (d)(1)  of  this  section  to: 

(i)  All  reasonably  locatabie  owners  of 
surface  and  mineral  estates  in  the  land 
included  in  your  request. 

(ii)  The  owner  of  tne  feature  causing 
the  land  to  come  imder  the  protection 
of  §761.11,  and,  when  applicable,  the 
agency  with  primary  jurisdiction  over 
the  feature  with  respect  to  the  values 
causing  the  land  to  come  under  the 
protection  of  §  76 1 . 1 1 .  For  example . 
both  the  landowner  and  the  State 
Historic  Preservation  Officer  must  be 
notified  if  surface  coal  mining 
operations  would  adversely  impact  anv 
site  listed  on  the  National  Register  of 
Historic  Places.  As  another  example, 
both  the  surface  owner  and  the  National 
Park  Ser\'ice  must  be  notified  if  the 
request  includes  non-Federal  lands 
within  the  authorized  boundaries  of  a 
unit  of  the  National  Park  System. 

(3)  The  letter  transmitting  the  notice 
required  under  paragraph  (d)(2|  of  this 
section  must  provide  a  30-day  comment 
period,  starting  from  the  date  of  service 
of  the  letter,  and  specif>'  that  another  30 
days  is  available  upon  request.  At  its 
discretion,  the  agency  responsible  for 
the  determination  of  valid  existing 
rights  may  grant  additional  time  for 
good  cause  upon  request.  The  agency- 
need  not  necessarily  consider  comments 
received  after  the  closing  date  of  the 
comment  period. 

(e)  Hoiv  a  decision  Kill  be  made.  (1) 
The  agency  responsible  for  making  the 
determination  of  valid  existing  rights 
must  review  the  materials  submitted 
under  paragraph  (b)  of  this  section, 
comments  received  under  paragraph  (d) 
of  this  section,  and  any  other  relevant, 
reasonably  available  information  to 
determine  whether  the  record  is 
sufficiently  complete  and  adequate  to 
support  a  decision  on  the  merits  of  the 
request.  If  not,  the  agency  must  notify 
you  in  writing,  explaining  the 
inadequacy  of  the  record  and  requesting 
submittal,  within  a  specified  rea.sonable 
time,  of  any  additional  information  that 
the  agency  deems  necessary'  to  remedy 
the  inadequacy. 

(2)  Once  the  record  is  complete  and 
adequate,  the  responsible  agency  must 
determine  whether  you  have 
demonstrated  valid  existing  rights.  The 
decision  document  must  explain  how 
you  have  or  have  not  satisfied  all 
applicable  elements  of  the  definition  of 
valid  existing  rights  in  §  761.5.  It  must 
contain  findings  of  fact  and  conclusions, 
and  it  must  specify  the  reasons  for  the 
conclusions. 

(3)  Impact  of  pmperly  rights 
disagreements.  This  paragraph  applies 
only  when  your  request  relies  upon  one 
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or  more  of  the  standards  in  paragraphs 
(b),  (c)(1),  and  (c)(2)  of  the  deBnition  of 
valid  existing  rights  in  §  761.5. 

(i)  The  agency  must  issue  a 
determination  that  you  have  not 
demonstrated  valid  existing  rights  if 
your  property  rights  claims  are  the 
subject  of  pending  litigation  in  a  court 
or  administrative  body  with  jurisdiction 
over  the  property'  rights  in  question.  The 
agency  will  malce  this  determination 
without  prejudice,  meaning  that  you 
may  refile  the  request  once  the  property 
rights  dispute  is  Rnally  adjudicated. 
This  paragraph  applies  only  to 
situations  in  which  legal  action  has 
been  initiated  as  of  the  closing  dale  of 
the  comment  period  under  paragraph 
(d)(1)  or  (d)(3)  of  this  section. 

(ii)  If  the  record  indicates 
disagreement  as  to  the  accuracy  of  your 
property  rights  claims,  but  this 
disagreement  is  not  the  subject  of 
pending  litigation  in  a  court  or 
administrative  agency  of  competent 
jurisdiction,  the  agency  must  evaluate 
the  merits  of  the  information  in  the 
record  and  determine  whether  you  have 
demonstrated  that  the  requisite  property 
rights  exist  under  paragraph  (a),  (c)(1), 
or  (c)(2)  of  the  definition  of  valid 
existing  rights  in  §  761 .5,  as  appropriate. 
The  agency  must  then  proceed  with  the 
decision  process  under  paragraph  (e)(2) 
of  this  section. 

(4)  The  agency  must  issue  a 
determination  that  you  have  not 
demonstrated  valid  existing  rights  if  you 
do  not  submit  information  that  the 
agency  requests  under  paragraph  (c)(2) 
or  (e)(1)  of  this  section  within  the  time 
specified  or  as  subsequently  extended. 
The  agency  will  make  this 
determination  without  prejudice, 
meaning  that  you  may  re^e  a  revised 
request  at  any  time. 

(5)  After  maldng  a  determination,  the 
agency  must: 

(i)  Provide  a  copy  of  the 
determination,  together  with  an 
explanation  of  appeal  rights  and 
procedures,  to  you,  to  the  owner  or 
owners  of  the  land  to  which  the 
determination  applies,  to  the  owner  of 
the  feature  causing  the  land  to  come 
under  the  protection  of  §  761 . 1 1 ,  and, 
when  applicable,  to  the  agency  with 
primary  jurisdiction  over  the  feature 
vdth  respect  to  the  values  that  caused 
the  land  to  come  under  the  protection 
of  §761.11. 

(ii)  Publish  notice  of  the 
determination  in  a  newspaper  of  general 
circulation  in  the  county  in  which  the 
land  is  located.  Alternatively,  the 
agency  may  require  that  you  publish 
this  notice  and  provide  a  copy  of  the 
published  notice  to  the  agency.  We  will 
publish  the  determination,  together  with 


an  explanation  of  appeal  rights  and 
procedures,  in  the  Federal  Register  if 
your  request  includes  Federal  lands 
within  an  area  listed  in  §761. 11(a)  or 
(b). 

{!)  Administrative  and  judicial  review. 
A  determination  that  you  have  or  do  not 
have  valid  existing  rights  is  subject  to 
administrative  and  judicial  review 
under  §§775.11  and  775.13  of  this 
chapter. 

(g)  Availability  of  records.  The  agency 
responsible  for  processing  a  request 
subject  to  notice  and  comment  under 
paragraph  (d)  of  this  section  must  make 
a  copy  of  that  request  available  to  the 
public  in  the  same  manner  as  the 
agency,  when  acting  as  the  regulatory 
authority,  must  make  permit 
applications  available  to  the  public 
imder  §  773.13(d)  of  this  chapter.  In 
addition,  the  agency  must  make  records 
associated  with  that  request,  and  any 
subsequent  determination  under 
paragraph  (e)  of  this  section,  available  to 
the  public  in  accordance  with  the 
requirements  and  procedures  of  §  840,14 
or  §  842.16  of  this  chapter. 

{7S1.17    Regulatonr  auttiortty  obligaOont 
at  tkne  of  permit  application  review. 

(a)  Upon  receipt  of  an 
administratively  complete  application 
for  a  permit  for  a  surface  coal  mining 
operation,  or  an  administratively 
complete  application  for  revision  of  the 
boundaries  of  a  surface  coal  mining 
operation  permit,  the  regulatory 
authority  must  review  the  application  to 
determine  whether  the  proposed  surface 
coal  mining  operation  would  be  located 
on  any  lands  protected  under  §  761.11. 

(b)  The  regulatory  authority  must 
reject  any  portion  of  the  application  that 
would  locate  surface  coal  mining 
operations  on  land  protected  under 
§761.11  unless: 

(1)  The  site  qualifies  for  the  exception 
for  existing  operations  under  §  761.12; 

(2)  A  person  has  valid  existing  rights 
for  the  land,  as  determined  under 
§761.16; 

(3)  The  applicant  obtains  a  waiver  or 
exception  from  the  prohibitions  of 
§761.11  in  accordance  with  §§  761.13 
through  761.15:  or 

(4)  For  lands  protected  by  §761. 11(c), 
both  the  regulatory  authority  and  the 
agency  with  jurisdiction  over  the  park 
or  place  jointly  approve  the  proposed 
operation  in  accordance  with  paragraph 
(d)  of  this  section. 

(c)  Location  verification.  If  the 
regulatory  authority  has  difficulty 
determining  whether  an  application 
includes  land  within  an  area  specified 
in  §  761.11(a)  or  within  the  specified 
distance  from  a  structure  or  feature 
listed  in  §  761.11(f)  or  (g).  the  regulatory 


authority  must  request  that  the  Federal, 
State,  or  local  governmental  agency  with 
jurisdiction  over  the  protected  land, 
structtu^,  or  feature  verify  the  location. 

(1)  The  request  for  location 
verification  must: 

(i)  Include  relevant  portions  of  the 
pennit  application. 

(ii)  Provide  the  agency  with  30  days 
after  receipt  to  respond,  with  a  notice 
that  another  30  days  is  available  upon 
request. 

(iii)  Specify  that  the  regulatory 
authority  will  not  necessarily  consider  a 
response  received  after  the  comment 
period  provided  under  paragraph 
(c)(l)(ii)  of  this  section. 

(2)  If  the  agency  does  not  respond  in 
a  timely  manner,  the  regulatory 
authority  may  make  the  necessary 
determination  based  on  available 
information. 

(d)  Procedures  for  joint  approval  of 
surface  coal  mining  operations  that  will 
adversely  affect  publicly  owned  parks  or 
historic  places. 

(1)  If  the  regulatory  authority 
determines  that  the  proposed  surface 
coal  mining  operation  will  adversely 
affect  any  publicly  owned  park  or  any 
place  included  in  the  National  Register 
of  Historic  Places,  the  regulatory 
authority  must  request  that  the  Federal, 
State,  or  local  agency  with  jurisdiction 
over  the  park  or  place  either  approve  or 
object  to  the  proposed  operation.  The 
request  must: 

(i)  Include  a  copy  of  applicable  parts 
of  the  permit  application. 

(ii)  Provide  the  agency  with  30  days 
after  receipt  to  respond,  with  a  notice 
that  another  30  days  is  available  upon 
request. 

(iii)  State  that  fiailure  to  interpose  an 
objection  within  the  time  specified 
under  paragraph  (d)(l)(ii)  of  this  section 
will  constitute  approval  of  the  proposed 
operation. 

(2)  The  regulatory  authority  may  not 
issue  a  pennit  for  a  proposed  operation 
subject  to  paragraph  (d)(1)  of  this 
section  unless  all  afiected  agencies 
jointlv  approve. 

(3)  Paragraphs  (d)(1)  and  (d)(2)  of  this 
section  do  not  apply  to; 

(i)  Lands  for  which  a  person  has  valid 
existing  rights,  as  determined  under 
§761.16. 

(ii)  Lands  within  the  scope  of  the 
exception  for  existing  operations  in 
§761.12. 

PART  762— CniTEHIA  FOR 
DESIGNATING  AREAS  AS 
UNSUITABLE  FOR  SURFACE  COAL 
MINING  OPERATIONS 

12.  The  authority  citation  for  part  762 
is  revised  to  read  as  follows; 
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Aulhoriljr:  30  U.S.C.  1201  irl  seq. 

13.  Section  762.14  is  redesignated  as 
§  762.15  and  a  new  §  762.14  is  added  to 
read  as  follows; 

§  762.1 4    Applicability  to  lands  designated 
as  unsuitable  by  Congress. 

Pursuant  to  appropriate  petitions, 
lands  listed  in  §  761.11  of  this  chapter 
are  subject  to  designation  as  unsuitable 
for  all  or  certain  types  of  surface  coal 
mining  operations  under  this  part  and 
parts  764  and  769  of  this  chapter. 

PART  772— REQUIREMENTS  FOR 
COAL  EXPLORATION 

14.  The  authority  citation  for  part  772 
is  revised  to  read  as  foUows: 

Authority:  30  U.S.C.  1201  et  seq.  and  16 
U.S.C.  470  e(  seq. 

15.  Section  772.10  is  revised  to  read 
as  foUows: 

$772.10    InlonnMlan  collection. 

(a)  In  accordance  with  44  U.S.C.  3501 
et  seq..  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  and 
recordkeeping  requirements  of  this  part. 
The  OMB  clearance  number  is  1029- 
0112.  OSM  and  State  regulatory 
authorities  use  the  information  collected 
tmder  this  pari  to  maintain  knowledge 
of  coal  exploration  activities,  evaluate 
the  need  for  an  exploration  permit,  and 
ensure  that  exploration  activities 
comply  with  the  environmental 
protection,  public  participation,  and 
reclamation  requirements  of  parts  772 
and  815  of  this  chapter  and  30  U.S.C. 
1262.  Persons  seeking  to  conduct  coal 
exploration  must  respond  to  obtain  a 
benefit. 

(b)  OSM  estimates  that  the  combined 
public  reporting  and  recordkeeping 
burden  for  all  respondents  under  this 
part  will  average  11  hours  per  notice  or 
application  submitted,  including  time 
spent  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iiiformation.  Specifically.  OSM 
estimates  that  preparation  of  a  notice  of 
intent  to  explore  under  §  772.11  will 
require  an  average  of  10  hours  per 
notice,  preparation  and  processing  of  an 
application  for  coal  exploration  under 

§  772.12  will  require  an  average  of  103 
hours  per  application,  compliance  with 
§  772.14  will  require  an  average  of  18 
hours  per  application,  and 
recordkeeping  and  information 
collection  under  §  772.15  will  require  an 
average  of  approximately  1  hour  per 
response.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
these  information  collection 


requirements,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Information  Collection 
Clearance  Officer,  1951  Constitution 
Avenue,  N.W.,  Washington,  DC  20240; 
and  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Interior 
Desk  Officer.  725  17th  Street.  N.W., 
Washington,  t)C  20503.  Please  refer  to 
OMB  Control  Number  1029-0112  in  any 
correspondence. 

16.  Section  772.12  is  amended  by 
revising  the  section  heading,  adding 
paragraph  (b)(14),  revising  paragraphs 
(d)(2)(ii)  and  (d)(2)(iii),  and  adding 
paragraph  (d)(2)(iv)  to  read  as  follows: 

§772.12    Permit  requirements  for 
exploration  that  will  remove  more  tfian  250 
tons  of  coal  or  that  will  occur  on  lands 
designated  as  unsuitable  for  surface  coal 
mining  operations. 
•         •         *         •         ■ 

(b)'   •   • 

(14)  For  any  lands  listed  in  §  761.11 
of  this  chapter,  a  demonstration  that,  to 
the  extent  technologically  and 
economically  feasible,  the  proposed 
exploration  activities  have  been 
designed  to  minimize  interference  with 
the  values  for  which  those  lands  were 
designated  as  unsuitable  for  surface  coal 
mining  operations.  The  application 
must  include  documentation  of 
consultation  with  the  owner  of  the 
feature  causing  the  land  to  come  tmder 
the  protection  of  §761.11  of  this 
chapter,  and,  when  applicable,  with  the 
agency  with  primary  jurisdiction  over 
the  feature  with  respect  to  the  values 
that  caused  the  land  to  come  under  the 
protection  of  §  761.1 1  of  this  chapter. 

(d)*  *  * 
(2).  .  . 

(ii)  Not  jeopardize  the  continued 
existence  of  an  endangered  or 
threatened  species  listed  pursuant  to 
section  4  of  the  Endangered  Species  Act 
of  1973, 16  U,S,C.  1533,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  of  those  species; 

(iii)  Not  adversely  affect  any  cultural 
or  historical  resources  listed  on  the 
National  Register  of  Historic  Places 
pursuant  to  the  National  Historic 
Preservation  Act,  16  U,S.C.  470  et  seq.. 
unless  the  proposed  exploration  has 
been  approved  by  both  the  regulatory 
authority  and  the  agency  with 
jurisdiction  over  the  resources  to  be 
affected:  and 

(iv)  With  respect  to  exploration 
activities  on  any  lands  protected  under 
§  761.11  of  this  chapter,  minimize 
interference,  to  the  extent 
technologically  and  economically 


feasible,  with  the  values  for  which  those 
lands  were  designated  as  unsuitable  for 
surface  coal  mining  operations.  Before 
making  this  finding,  the  regulatory 
authority  must  provide  reasonable 
opportiuity  to  the  owner  of  the  feature 
causing  the  land  to  come  under  the 
protection  of  §  761.11  of  this  chapter, 
and,  when  applicable,  to  the  agency 
with  primary  jurisdiction  over  the 
feature  with  respect  to  the  values  that 
caused  the  land  to  come  under  the 
protection  of  §  761 .1 1  of  this  chapter,  to 
comment  on  whether  the  finding  is 
appropriate. 


PART  773— REQUIREMENTS  FOR 
PERMITS  AND  PERMIT  PROCESSING 

17.  The  authority  citation  for  Part  "73 
is  revised  to  read  as  foUows: 

Aulbority:  30  U.SC.  1201  et  seq..  16  U.S.C. 
470  el  seq..  16  U.S.C.  661  el  seq..  16  U.S.C. 
703  etseq..  16  U.S.C.  6688  ef  seq.,  16  U.S.C. 
469  el  seq..  and  16  U.S,C.  1S31  etseq. 

f  773,13    [Amended] 

18.  In  paragraph  (a)(l)(v)  of  §  773.13, 
"§  761.12(d)"  is  revised  to  read 

■•§  761.14". 

19.  In  §  773.15.  paragraph  (c)(3){ii)  is 
revised  to  read  as  foUows; 

f773.1S    Review  of  pennit  appllcationa. 


(c)*  *  * 

(3)  •  •   • 

(ii)  Not  within  an  area  designated  as 
unsuitable  for  surface  coal  mining 
operations  tmder  parts  762  and  764  or 
769  of  this  chapter  or  within  an  area 
subject  to  the  prohibitions  of  §  761.11  of 
this  chapter. 

PART  778— PERMIT  APPLICATIONS- 
MINIMUM  REQUIREMENTS  FOR 
LEGAL,  FINANCIAL,  COMPLIANCE. 
AND  RELATED  INFORMATION 

20.  The  authority  citation  for  Part  778 
is  revised  to  read  as  foUows: 

Authority:  30  U.S.C  1201  e(  seq. 

21.  In  §  778.16,  paragraph  (c)  is 
revised  to  read  as  follows; 

i  778.1 6    Status  of  unsultability  daifns. 


(c)  An  application  that  proposes  to 
conduct  surface  coal  mining  operations 
within  100  feet  of  a  public  road  or 
within  300  feet  of  an  occupied  dwelling 
must  meet  the  requirements  of  §761.14 
or  §  761.15  of  this  chapter,  respectively. 
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PART  780— SURFACE  MINING  PERMfT 
APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


22,  The  authority  citation  for  part  780      ^  ^^^  ''"^  ^^' 
is  revised  to  read  as  follows:  RIN  1029-AB82 


Authority:  30  U.S.C,  1201  etseq.  and  16 

use.  470  el  seq. 

23.  In  §  780.31,  the  section  heading 
and  paragraph  (a)(Z)  are  revised  to  read 
as  follows: 

$780.31     Protection  of  publicly  owned 
parks  and  historic  places. 

(a)  •   •   • 

(2)  If  a  person  has  valid  existing 
rights,  as  determined  under  S  761.16  of 
this  chapter,  or  if  joint  agency  approval 
is  to  be  obtained  under  §  761.17(d)  of 
this  chapter,  to  minimize  adverse 
impacts. 


$780.33    (Amended] 

24.  In  S  780.33,  "30  CFR  761, 12(d)"  is 
revised  to  read  "§761.14  of  this 
chapter". 

PART  784— UNDERGROUND  MINING 
PERMIT  APPUCATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

25.  The  authority  citation  for  part  784 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq.  and  16 
U.S.C.  470  el  seq. 

26.  In  S  784.17.  the  section  beading 
and  paragraph  (a)(2)  are  revised  to  read 
as  follows: 

$  784.1 7    Protection  of  publicly  owned 
paries  and  historic  places. 

(a)-   •   • 

(2)  If  a  person  has  valid  existing 
rights,  as  determined  under  §  761.16  of 
this  chapter,  or  if  joint  agency  approval 
is  to  be  obtained  under  §  761.17(d)  of 
this  chapter,  to  minimize  adverse 
impacts. 

$784.18    [Amended] 

27.  In  §784.18: 

a.  In  the  introductory  paragraph.  "30 
CFR  761.12(d)"  is  revised  to  read 
"§761.14  of  this  chapter";  and 

b.  In  paragraph  (a),  "underground 
mining  activities"  is  revised  to  read 
"surface  coal  mining  operations." 

(FR  Doc.  99-30892  Filed  12-16-99;  8:45  am) 
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Interpretative  Rule  Related  to 
Sutwidenca  Du«  to  Undarground  Coal 
Mining 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule  and  record  of 
decision. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  interprets 
sections  S22(e)  and  701(28)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and 
implementing  rules  to  provide  that 
subsidence  due  to  underground  mining 
is  not  a  surface  coal  mining  operation. 
Subsidence  therefore  is  not  prohibited 
in  areas  protected  under  the  Act . 
Neither  subsurface  activities  that  may 
result  in  subsidence,  nor  actual 
subsidence,  are  prohibited  on  lands 
protected  by  section  522(8).  Subsidence 
is  subject  to  regulation  under  other 
applicable  provisions  of  the  Surface 
Mining  Ojntrol  and  Reclamation  Act  of 
1977.  primarily  sections  516  and  720. 
EFFECTIVE  DATE:  January  18,  2000. 
FOR  FURTHER  iNFORI«ATION  CONTACT: 
Nancy  R.  Broderick.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  210,  South  Interior  Building,  1951 
Constitirtion  Avenue,  NW,  Washington, 
DC  20240.  Telephone:  (202)  208-2700. 
E-mail  address:  nbroderi@osmre.gov. 
Additional  information  concerning 
OSM,  this  rule,  and  related  dociunents 
may  be  found  on  OSM's  home  page  at 
http://www.osmre.gov. 

SUPf>LEMENTARY  MFORMADON: 
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protection  of  522(e)  features  from 
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E.  Impacts  on  underground  mining  if 
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F.  Codification  of  the  final  rule. 
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B.  Regulatory  Flexibility  Act. 

C.  Small  Business  Regulatory  Enforcement 
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F.  Executive  Order  13132;  Federalism. 
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H.  Paperwork  Reduction  Act. 
I.  National  Environmental  Policy  Act  of  1969 

and  Record  of  Decision. 

Backgroiud 

A.  Why  Is  OSM  Doing  This  Rulemaking? 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (Public  Law 
95-87,  30  U.S.C.  1201  et  seq.)  (SMCRA 
or  the  Act)  proliibits  surface  coal  mining 
operations  on  all  lands  designated  in 
section  522(e),  subject  to  valid  existing 
rights  and  except  for  those  operations 
which  existed  on  August  3, 1977.  Lands 
designated  in  section  S22(e)(l)-(5) 
include: 

— Any  lands  within  the  boundaries  of 

units  of  the  National  Park  System; 
— Federal  lands  within  National  Forests; 

publicly  owned  parks; 
— Properties  listed  on  the  National 

Register  of  Historic  Places; 
— Buffer  zones  aroimd  public  roads, 

homes,  public  buildings,  schools, 
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chinches,  community  and 
institutional  buildings;  and 
— Cemeteries. 

Section  701(28)  Defines  "Surface  Coal 
Mining  Operations." 

This  interpretive  rulemaking  is  in  part 
the  result  of  litigation  concerning  the 
applicability  of: 

— The  section  522(e)(4)  prohibition  to 
undergroimd  mining  within  100  feet 
of  any  public  road;  and 
— The  (e)(5)  prohibition  to  undergroimd 
mining  within  300  feet  from  any 
occupied  dwelling,  unless  waived  by 
the  owner,  or  within  300  feet  of 
public  buildings  or  public  parks,  or 
within  100  feet  of  a  cemetery. 
In  that  litigation,  environmental  and 
citizen  plaintiffs  contended  that  our 
regulations  implementing  SMCRA 
section  522(e),  at  30  CFR  761.11(d) 
through  (g).  did  not  explicitly  prohibit 
subsidence  fi'om  underground  mining  in 
522(e)(4)  and  (5)  areas.  Citizen 
Plaintiffs'  Mem.  Round  ID  of  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation,  No.  79-1144.  (D.D.C.  1985) 
[hereafter.  In  Re:  Permanent  (II)J  at  56. 
There  is  still  disagreement  over  whether 
and  to  what  extent  subsidence  and 
underground  mining  which  causes  or  is 
expected  to  cause  subsidence,  are 
prohibited.  Environmental  and  citizen 
groups  believe  all  subsidence  is 
prohibited.  Industry  groups  believe 
subsidence  is  not  covered  by  the 
prohibitions.  In  its  decision  on  the 
issue,  the  court  affirmed  our  regulations, 
stating  that  they  track  the  statutory- 
language,  while  noting  that  the 
Secretary  had  committed  to  further 
rulemaking  on  the  applicability  of 
sections  S22(e)(4)  and  (5)  to 
undeigrmmd  mining.  In  Re:  Permanent 
(W.  Mem.  Op.  at  70  (Ju)y  15,  1985). 

In  1988,  we  issued  a  proposed  rule  to 
address  the  issue.  See  53  FR  52374.  Dec. 
27, 1988.  In  1989.  we  urithdrew  the 
proposed  rule  for  further  study  due  to 
the  comments  we  received  and  om- 
analysis  indicating  that  this  was 
fimdamentallv  a  legal  issue.  54  FR 
30557.  July  21,  1989.  We  then  decided 
to  seek  a  formal  opinion  on  this  matter 
&x>m  the  Department  of  the  Interior's 
Office  of  the  Solicitor.  The  Solicitor 
completed  his  review  of  this  issue  in 
July  1991.  and  concluded  that  the  best 
interpretation  of  SMCRA  is  that 
subsidence  is  not  a  surface  coal  mining 
operation  subject  to  the  prohibitions  of 
§  S22(e).  Memorandum  Opinion  of  the 
Solicitor.  Department  of  the  Interior,  M- 
36971,  Applicability  of  Section  522(e)  of 
the  Siu^ace  Mining  Control  and 
Reclamation  Act  to  Subsidence  (100 1.D. 
85  (1993))  [hereafter,  the  "M-Op',1, 


The  M-Op  is  based  on  an  extensive 
analysis  of  the  statute,  the  legislative 
histor>',  relevant  case  authority  and  our 
regulatory  actions  with  respect  to  the 
applicability  of  section  522(e)  to 
subsidence  from  tmderground  mining. 
The  M-Op; 
— Concluded  that  Congress  did  not 

intend  for  the  prohibitions  of  section 

522(e)  to  apply  to  subsidence  from 

tmderground  mining  and 
— Noted  that  OSM  may  regulate 

subsidence  solely  under  section  516 

of  SMCRA  and  not  under  section 

522(c). 

The  M-Op  recognizes  that  regulation 
under  section  516  may  not  have  the 
same  effect  as  regulation  under  section 
522(e).  At  the  same  time,  the  analysis  of 
the  statute  and  legislative  history 
supports  the  conclusion  that  regulation 
under  section  516  will  achieve  full 
protection  of  the  environmental  values 
which  Congress  sought  to  protect  from 
subsidence  under  the  Act  while 
encouraging  longwall  mining. 

On  July  18. 1991,  we  published  a 
Notice  of  Inquiry  (NOI)  which  stated 
that  no  further  riilemalung  action  was 
necessary  in  regard  to  the  applicability 
of  section  522(e)  prohibitions  to 
tmderground  mining.  The  NOI  stated 
that  we  based  this  conclusion  upon  our 
review  of  the  Act  and  the  legislative 
history,  the  comments  received  on  the 
December  27. 1988.  proposal,  and  the 
M-Op.  We  concluded  that  the 
regulations,  at  30  CFR  761.11(d).  (e),  (f) 
and  (g),  adequately  addressed 
underground  mining  and  appropriately 
applied  the  statutorily-established 
buffer  zones  in  a  horizontal  dimension 
only.  56  FR  33170. 

On  September  6. 1991.  the  National 
Wildlife  Federation  (NWF)  filed  suit 
against  the  Secretary  challenging  the 
July  18  NOI  and  the  July  10  M-Op.  on 
the  appUcability  of  522(e)  of  SMCRA  to 
subsidence.  National  Wildlife  Fed'n 
INWF)  V.  Babbitt.  835  F.  Supp.  654 
(D.D.C.  September  21, 1993).  The  NWF 
contended  that  both  the  M-Op  and  the 
NOI  violated  the  requirements  of  the 
Administrative  Procedure  Act  (APA), 
the  National  Environmental  Policy  Act 
(NEPA),  and  SMCRA.  NWF  requested, 
among  other  things,  that  the  court  order 
OSM  to  undertake  rulemaking  to 
determine  the  applicability  of  section 
522(e)  to  subsidence,  and  vacate  the  M- 
(}p  and  the  NOI.  In  addition,  the 
Interstate  Mining  Compact  Commission 
(IM(X)  and  a  number  of  industr)' 
groups,  including  the  National  Coal 
Association  (NCA)  and  American 
Mining  Congress  (AMC).  filed  a  motion 
to  intervene  as  defendants  in  this  action. 
The  court  granted  that  motion  . 


The  district  court  vacated  the  NOI  on 
September  21,  1993.  on  procedural 
grounds,  and  remanded  the  case  to  the 
Secretary  for  rulemaking  on  the 
applicability  of  section  522(el  to 
subsidence,  in  accordance  with  the 
notice  and  comment  procedures  of  the 
APA,  5  U.S.C.  section  551  et  seq. 
National  Wildlife  Fedn  (NWF)  v. 
Babbitt.  835  F.  Supp.  654  (D.D.C. 
September  21.  1993). 

B.  What  Process  Did  OSM  Use  To 
Develop  the  Final  Rule? 

This  final  rule  is  based  upon  a 
proposed  rule  published  for  public 
review  and  comment  on  lanuarv  31, 
1997  (62  FR  4864).  We  also  posted  the 
proposed  rule  and  associated 
docimients  on  the  OSM  home  page  on 
the  Internet.  In  response  to  requests 
from  the  public,  we  held  public 
hearings  on  the  proposed  rule  in 
Athens.  Ohio;  Billings.  Montana; 
Washington.  Peimsylvania;  and 
Whitesburg.  Kentucky.  The  comment 
period  was  originally  scheduled  to  close 
June  2. 1997.  but.  in  response  to  several 
requests,  we  extended  the  deadline  until 
August  1, 1997.  62  FR  29314,  May  30, 
1997. 

In  addition  to  the  testimony  offered  at 
the  four  hearings,  we  received 
approximately  491  written  comments  on 
the  proposed  rule  (430  from  private 
citizens.  40  from  companies  and 
associations  affiliated  with  the  mining 
industry.  9  from  environmental 
organizations,  and  12  from  Federal. 
State,  and  local  gov'enunental  entities 
and  associations).  We  considered  all 
comments  and  hearing  transcripts  in 
developing  the  final  rule.  With  the 
exception  of  comments  that  did  not 
address  the  substance  or  merits  of  the 
proposed  rule,  the  preamble 
sunmiarizes  the  major  types  of 
comments  received  and  their 
disposition 

In  addition  to  the  changes  made  in 
rcspon.se  to  comments,  we  have  written 
this  document  in  plain  language,  using 
better  organization,  more  concise 
sentences,  and  pronouns. 

C.  How  Is  This  Rule  Related  to  the  Valid 
Existing  Rights  Rulemaking? 

Under  section  S22(e).  sur&ce  coal 
mining  operations  are  prohibited  in 
specified  areas  unless  a  person  can 
demonstrate  a  valid  existing  right  to 
mine  the  coal  resources,  or  can  meet  one 
of  the  other  statutory  exceptions  to  the 
prohibitions.  SMCRA  does  not  define 
the  term  "valid  existing  rights"  (VER)  . 
In  a  separate  rulemaking,  published  in 
this  issue  of  the  Federal  Register,  we 
define  valid  existing  rights,  establish 
standards  for  VER,  tell  how  to  submit  a 
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VER  claim,  and  explain  how  we  will 
process  claims. 

That  separate  rulemaking  establishes 
a  "good  faith  all  permits"  primar>' 
standard  for  VER.  which  provides  that 
a  person  has  VER  if.  before  the  land 
came  under  the  protection  of  section 
522(e).  the  person  had  obtained,  or 
made  a  good  faith  effort  to  obtain,  all 
necessary  permits.  In  general,  access  to 
coal  resources  within  western  National 
Forests,  and  within  protected  historic 
sites,  road  buffers,  and  occupied 
dwellings  buffers  is  largely  gained  by 
processes  other  than  VER  (compatibility 
findings,  waivers,  and  avoidance).  In 
addition,  even  though  access  to  coal 
under  churches,  schools,  public 
buildings,  and  cemeteries  is  generally 
dependent  upon  establishing  VER.  these 
protected  areas  are  encountered  at  a 
frequency  that  generally  allows  mining 
operations  to  readily  avoid  them. 

The  EIS  accompanying  this 
rulemaking  concludes  that,  overall,  the 
areas  most  likely  to  be  impacted  through 
successful  VER  determinations  appear 
to  be: 

—Section  522(e)(1)  lands: 
— State  and  local  parks:  and 
— Some  areas  contained  in  eastern 

National  Forests. 

The  "good  faith  all  permits"  standard 
is  likely  to  have  the  least  environmental 
impact  and  allow  sur&ce  owners  and 
resource  management  agencies  the 
greatest  control  to  decide  whether  to 
authorize  adverse  effects  to  protected 
areas.  Under  this  standard,  it  appears 
that  few,  if  any,  areas  protected  by 
section  S22(e)  would  be  mined  under 
VER  determinations.  See  FinaJ 
Environmental  Impact  Statement: 
Proposed  Revisions  to  the  Permanent 
Program  Regulations  Implementing 
Section  522(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
and  Proposed  Rulemaking  Clarifying  the 
Applicability  of  Section  522(e)  to 
Subsidence  from  Underground  Mining, 
OSM-ElS-29  Ouly,  1999).  (hereafter, 
"Final  EIS,  1999"1.  We  don't  expect  the 
"good  faith  all  permits"  VER  standard  to 
significantly  limit  underground  mining 
access  to  coal  in  areas  protected  under 
section  522(e)  This  is  in  part  because, 
under  this  rulemaking,  subsidence  is 
not  prohibited  under  section  522(e). 

We  analyzed  the  relative  impacts  of 
the  various  combinations  of  alternatives 
for  the  two  rules  in  an  Environmental 
Impact  Statement  (EIS)  and  an 
Economic  Analysis  (EA)  that  addressed 
the  two  rulemakings.  The  National 
Environmental  Policy  Act  requires  an 
EIS  when  a  rulemaking  will  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  An  EA  is  required 


when  a  rule  is  considered  significant 
regulatory  action  imder  the  criteria  of 
Executive  Order  12866.  In  1994,  we 
published  a  notice  in  the  Federal 
Register  (59  FR  21996)  of  our  intent  to 
prepare  an  EIS  and  EA  on  these  two 
issues.  The  scoping  process  for  the 
support  documents  identified  several 
impact  issues  regarding  the  proposed 
rulemakings. 

Simultaneously  with  the  two 
proposed  rulemaicings  published  in 
January  1997.  we  published  for  review 
and  comment  a  draft  EIS  (U.S. 
Department  of  the  Interior.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Draft  Environmental 
Impact  Statement  Valid  Existing  Rights, 
Proposed  Revisions  to  the  Permanent 
Program  Regulations  Implementing 
Section  522(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
and  Proposed  Rulemaking  Clarifying  the 
Applicability  of  Section  5221  el  to 
Subsidence  from  Underground  Mining, 
OSM-ElS-29,  September  1995). 

We  also  made  available  for  review 
and  comment  a  draft  EA  (U.S. 
Department  of  the  Interior.  U.S. 
Geological  Survey  and  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Draft  Economic  Analysis  Valid  Existing 
flighte.  Proposed  Revisions  to  the 
Permanent  Program  Regulations 
Implementing  Section  522(e)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  Proposed 
Rulemaking  Clarifying  the  Applicability 
of  Section  S22(ei  to  Subsidence  from 
Underground  Mining,  March  1996). 

The  final  EIS  and  EA  provide  detailed 
responses  to  comments  on  the  draft 
support  documents.  See.  Final  EIS. 
1 999:  Final  Economic  Analysis, 
Rulemaking  Alternatives  for  a  Standard 
for  Valid  Existing  Rights  and  for  the 
Rulemaking  Alternatives  for 
Application  of  S22(e]  Prohibitions  to 
Underground  Mining,  prepared  by  U.S. 
Geological  Survey  and  U.S.  Office  of 
Surface  Mining.  (July,  1999).  (Hereafter 
"Final  EA  .  1999"). 

D.  What  Statutory  Language  Is  OSM 
Interpreting? 

1.  Prohibition  on  Surtice  Coal  Mining 
Operations — Section  522(e) 

SMCRA  prohibits  surface  coal  mining 
operations  on  all  lands  designated  in 
section  522(e),  subject  to  valid  existing 
rights  and  except  for  those  operations 
which  existed  on  August  3, 1977. 
Congress  determined  that  the  nature  and 
purpose  of  section  522(e)  areas  and  land 
uses  were  incompatible  with  surface 
coal  mining  operations.  See  S.  Rep.  No. 
128,  95th  Cong.  Ist  Sess.  55  (1977). 
Under  section  522(e).  if  a  person  who 


proposes  to  conduct  a  surface  coal 
mining  operation  on  protected  lands 
does  not  qualify  for  one  of  the  statutory 
exceptions,  then  the  person  cannot 
conduct  the  intended  operation  on  such 
lands,  and  the  permit  area  cannot 
include  those  lands.  See  30  CFR 
5  773.15(c)(3)(ii).  Section  522(e),  subject 
to  specified  exceptions,  slates  that  no 
surface  coal  mining  operations  shall  be 
permitted  on  lands  designated  in 
subsections  (e)(1)  through  (5).  Section 
S22(e)  does  not  specifically  mention 
subsidence. 

Section  522(e)  provides,  in  relevant 
part,  as  follows: 

After  the  enactment  of  this  Act  and 
subject  to  valid  existing  rights  no 
surface  coal  mining  operations  except 
those  which  exist  on  the  date  of 
enactment  of  the  Act  shall  be 
permitted — 

(1)  On  any  lands  vtrithin  the 
boimdaries  of  units  of  the  National  Park 
System,  the  National  Wildlife  Refuge 
Systems,  the  National  System  of  Trails, 
the  National  Wilderness  Preservation 
System,  the  Wild  and  Scenic  Rivers 
System,  including  study  rivers 
designated  imder  section  5(a)  of  the 
Wild  and  Scenic  Rivers  Act  and 
National  Recreation  Areas  designated  by 
Act  of  Congress; 

(2)  On  any  Federal  lands  within  the 
boundaries  of  any  national  forest: 
Provided,  hoHwer,  That  surface  coal 
mining  operations  may  be  permitted  on 
such  lands  if  the  Secretary  finds  that 
there  are  no  significant  recreational, 
timber,  economic,  or  other  values  which 
may  be  incompatible  with  such  surface 
mining  operations  and  — 

(A)  Surface  operations  and  impacts 
are  incident  to  an  underground  coal 
mine:  or 

(B)  where  the  Secretary  of  Agriculture 
determines,  with  respect  to  lands  which 
do  not  have  significant  forest  cover 
vtithin  those  national  forests  west  of  the 
100th  meridian,  that  surface  mining  is 
in  compliance  with  the  Multiple-Use 
Sustained- Yield  Act  of  1960,  the  Federal 
Coal  Leasing  Amendments  Act  of  1975, 
the  National  Forest  Management  Act  of 
1976,  and  the  provisions  of  this  Act: 
And  provided  further.  That  no  surface 
coal  mining  operations  may  be 
permitted  within  the  boundaries  of  the 
Custer  National  Forest; 

(3)  Which  will  adversely  affect  any 
publicly  owned  park  or  places  included 
in  the  National  Register  of  Historic  Sites 
imless  approved  jointly  by  the 
regulatory  authority  and  the  Federal. 
State,  or  local  agency  with  jurisdiction 
over  the  park  or  the  historic  site: 

(4)  Witnin  one  hundred  feel  of  the 
outside  right-of-way  line  of  any  public 
road,  except  where  mine  access  roads  or 
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haulage  roads  join  such  right-of-way 
line  and  except  that  the  regulatory 
authority  may  permit  such  roads  to  be 
relocated  or  the  area  affected  to  lie 
within  one  hundred  feet  of  such  road, 
if  after  public  notice  and  opportunity  for 
public  hearing  in  the  locality  a  written 
finding  is  made  that  the  interests  of  the 
public  and  the  landowners  affected 
thereby  will  be  protected:  or 

(5)  Within  three  hundred  feet  from 
any  occupied  dwelling,  unless  waived 
by  the  owner  thereof,  nor  within  three 
hundred  feet  of  any  public  building, 
school,  church,  community,  or 
institutional  building,  public  park,  or 
within  one  himdred  feet  of  a  cemetery. 
30  U.S.C.  1272(e)  (emphasis  added). 

2.  Definition  of  Surface  Coal  Mining 
Operations — Section  701(28) 

The  prohibitions  of  section  522(e)  of 
SMCRA  apply  to  "surfaca  coal  mining 
operations."  Thus,  determining  the 
scope  of  the  prohibitions  requires  an 
understanding  of  the  definition  of  the 
term  "surface  coal  mining  operations" 
in  section  701(28).  As  defined  in  section 
701(28),  "surface  coal  mining 
operations"  specifically  includes  certain 
aspects  of  underra-ound  coal  mining. 
However,  the  definition  does  not 
specifically  mention  subsidence. 

Section  701(28)  provides  in  full  as 
follows:  "surface  coal  mining 
operations"  means — 

(A)  Activities  conducted  on  the 
surface  of  lands  in  connection  with  a 
surface  coal  mine  or  subject  to  the 
requirements  of  section  1266  of  this  title 
surface  operations  and  surface  impacts 
incident  to  an  underground  coal  mine, 
the  products  of  which  enter  commerce 
or  the  operations  of  which  directly  or 
indirectly  affect  interstate  commerce. 
Such  activities  include  excavation  for 
the  purpose  of  obtaining  coal  including 
such  common  methods  as  contour,  strip, 
auger,  mountaintop  removal,  box  cut. 
open  pit,  and  area  mining,  the  uses  of 
explosives  and  blasting,  and  in  situ 
distillation  or  retorting,  leaching  or 
other  chemical  or  physical  processing, 
and  the  cleaning,  concentrating,  or  other 
processing  or  preparation,  loading  of 
coal  for  interstate  commerce  at  or  near 
the  mine  site:  Provided,  however.  That 
such  activities  do  not  include  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16  %  per  centum  of  the 
toimage  of  minerals  removed  for 
purposes  of  commercial  use  or  sale  or 
coal  explorations  subject  to  section  512 
of  this  Act;  and 

(B)  The  areas  upon  which  such 
activities  occur  or  where  such  activities 
disttirb  the  natural  land  surface.  Such 
areas  shall  also  include  any  adjacent 


land  the  use  of  which  is  incidental  to 
any  such  activities,  all  lands  affected  by 
the  construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  such  actixities 
and  for  haulage,  and  excavations, 
workings,  impoimdments.  dams, 
ventilation  shafts,  entryways,  refuse 
banks,  dumps,  stockpiles,  overburden 
piles,  spoil  banks,  culm  banks,  tailings, 
holes  or  depressions,  repair  areas, 
storage  areas,  processing  areas,  shipping 
areas  and  other  areas  upon  which  are 
sited  structures,  facilities,  or  other 
property  or  materials  on  the  surface, 
resulting  from  or  incident  to  such 
activities. 
30  U.S.C.  1291(28). 

E.  What  Other  SMCRA  Provisions  Are 
Relevant? 

1 .  Surface  Effects  of  Underground  Ck>al 
Mining  Operations — Section  516 

Section  516  establishes  the  regulatory 
requirements  for  the  surface  effects  of 
imderground  coal  mining,  including 
provisions  for  the  control  of  subsidence 
from  underground  coal  mining.  SMCRA 
section  516  provides  in  relevant  part: 

(a)  The  Secretary  shall  promulgate 
rules  and  regulations  directed  toward 
the  surface  effects  of  underground  coal 
mining  operations,  embodying  the 
following  requirements  and  in 
accordance  with  the  procedures 
established  under  section  501  of  this 
Act:  Provided  however.  That  in  adopting 
any  rules  and  regulations  the  Secretary 
shall  consider  the  distinct  difference 
between  surface  coal  mining  and 
imdergroimd  coal  mining  *  "   •  . 

■        *        «        «         • 

(b)  Each  permit  issued  imder  any 
approved  State  or  Federal  program 
ptu^uant  to  this  Act  and  relating  to 
underground  coal  mining  shall  require 
the  operator  to — 

(1)  Adopt  measures  consistent  with 
known  technology  in  order  to  prevent 
subsidence  causing  material  damage  to 
the  extent  technologically  and 
economically  feasible,  maximize  mine 
stability,  and  maintain  the  value  and 
reasonably  foreseeable  use  of  such 
surface  lands,  except  in  those  instances 
where  the  mining  technology  used 
requires  planned  subsidence  in  a 
predictable  and  controlled  manner: 
Provided,  That  nothing  in  this 
subsection  shall  be  construed  to 
prohibit  the  standard  method  of  room- 
and-pillar  mining: 
•        •        •        •        • 

(8)  Eliminate  fire  hazards  and 
otherwise  eliminate  conditions  which 
constitute  a  hazard  to  health  and  safety 
of  the  public: 


(11)  To  the  extent  possible  using  the 
best  technology  currently  available, 
minimize  disturbances  and  adverse 
impacts  of  the  operation  on  fish, 
wildlife,  and  related  environmental 
values,  and  achieve  enhancement  of 
such  resources  where 
practicable  *   *  *. 

(c)  In  order  to  protect  the  stability  of 
the  land,  the  regulatory  authority  shall 
suspend  underground  coal  mining 
under  urbanized  areas,  cities,  towns, 
and  communities  and  adjacent  to 
industrial  or  commercial  buildings, 
major  impoundments,  or  permanent 
streams  if  he  finds  inuninent  danger  to 
inhabitants  of  the  urbanized  areas, 
cities,  towns,  and  communities. 

(d)  The  provisions  of  this  subchapter 
relating  to  State  and  Federal  programs, 
permits,  bonds,  inspections  and 
enforcement,  public  review,  and 
administrative  and  judicial  review  shall 
be  applicable  to  surface  operations  and 
surface  impacts  incident  to  an 
underground  coal  mine  with  such 
modifications  to  the  permit  application 
requirements,  permit  approval  or  denial 
procedures,  and  bond  requirements  as 
are  necessary  to  acconunodale  the 
distinct  difference  between  surface  and 
imderground  coal  mining  •   •   *  . 

30  use.  1266. 

2.  Subsidence — Section  720 

Section  720  of  SMCRA  was  added  by 
the  Energy  Policy  Act  of  1992,  Pub,  L. 
102-t86,  106  Slat.  2776  (1992), 
(Hereafter  "EPAct").  The  statute  was 
enacted  on  October  24. 1992.  Section 
720  provides,  in  relevant  part: 

(a)  Underground  coal  mining 
operations  conducted  after  Oct.  24, 1992 
shall  comply  with  each  of  the  following 
requirements: 

(1)  Promptly  repair,  or  compensate 
for,  material  damage  resulting  from 
subsidence  caused  to  any  occupied 
residential  dwelling  and  structures 
related  thereto,  or  non-commercial 
building  due  to  underground  coal 
mining  operations.  Repair  of  damage 
shall  include  rehabilitation,  restoration, 
or  replacement  of  the  damaged  occupied 
residential  dwelling  and  structures 
related  thereto,  or  non-commercial 
building.  Compensation  shall  be 
provided  to  the  owner  of  the  damaged 
occupied  residential  dwelling  and 
structures  related  thereto  or  non- 
commercial building  and  shall  be  in  the 
full  amount  of  the  diminution  in  value 
resulting  from  the  subsidence*    '   • 

(2)  Promptly  replace  any  drinking, 
domestic,  or  residential  water  supply 
bom  a  well  or  spring  in  existence  prior 
to  the  application  for  a  surface  coal 
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mining  and  reclamation  permit,  which 
has  been  affected  by  contamination, 
diminution,  or  interruption  resulting 
from  underground  coal  mining 
operations. 

Nothing  in  this  section  shall  be 
construed  to  prohibit  or  interrupt 
underground  coal  mining  operations. 
30  U.S.C.  1319a. 

F.  What  Existing  Regulations  Are 
Relevant? 

1.  Provisions  Implementing  SMCRA 
Sections  S22(e}  and  701(28) 

Section  522(e)  is  implemented  in 
large  part  at  30  CFR  Part  761.  which  sets 
forth  the  procedures  and  standards  to  be 
followed  in  determining  whether  a 
proposed  surface  coal  mining  and 
reclamation  operation  is  excepted  from 
the  prohibitions  and  limitations  of 
section  522(e).  Part  761  reiterates  the 
areas  on  which  section  522(e)  prohibits 
surface  coal  mining  operations.  Part  761 
also  reiterates  the  exceptions  to  the 
statutory  prohibitions,  and  the 
procedures  to  be  followed  in 
determining  whether  an  operation 
qualifies  for  an  exception  to  the 
prohibitions.  Part  761  is  the  subject  of 
the  rulemaking  which  accompanies  this 
final  rule  in  the  Federal  Register. 

As  noted  previously,  if  a  proposed 
opecation  includes  Federal  lands  within 
the  boundaries  of  any  areas  specified 
under  section  522(e)(1)  or  (2),  a 
determination  of  valid  existing  rights  for 
surface  coal  mining  and  reclamation 
operations  must  be  made.  Part  740 
describes  the  responsibilities  of  the 
Secretary,  various  Federal  agencies  and 
the  States  for  regulating  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  under  SMCRA.  the 
>4ineral  leasing  Act  and  other 
applicable  Federal  laws.  regiUations  and 
executive  orders.  Section  740.4(a) 
provides  that  the  Secretary  is 
responsible  for  determining  valid 
existing  rights  for  stuface  coal  mining 
and  reclamation  operations  on  Federal 
lands  within  522(e)(1)  or  (2)  areas.  Valid 
existing  rights  determinations  on  such 
areas  are  of  such  national  importance 
that  the  Secretary  retains  this 
responsibility  to  cany  out  the 
congressional  mandate  to  protect  these 
areas  and  (o  ensure  that  there  will  be  no 
prohibited  surface  coal  mining 
operations  on  Federal  lands  in  national 
parks  and  national  forests.  See  48  FR 
6917.  Feb.  16.1983. 

The  regulatory  definition  of  surfece 
coal  mining  operations  adopted  in  the 
permanent  program  regulations  tracks 
the  statutory  definition  ver\'  closely, 
except  that  the  regulations  specifically 
include  extraction  of  coal  from  coal 


refuse  piles.  See  44  FR  14914,  Mar.  13. 
1979.  In  keeping  with  SMCRA  section 
701(28)(A),  the  definition  of  surface  coal 
mining  operations  under  section  700.5 
provides: 

(a)  Activities  conducted  on  the 
surface  of  lands  in  connection  with  a 
surface  coal  mine  or.  subject  to  the 
requirements  of  section  516  of  the  Act. 
surface  operations  and  surface  impacts 
incident  to  an  underground  coal  mine, 
the  products  of  which  enter  commerce 
or  the  operations  of  which  directly  or 
indirectly  affect  interstate  commerce. 
Such  activities  include  excavation  for 
the  purpose  of  obtaining  coals, 
including  such  common  methods  as 
contour,  strip,  auger,  mountaintop 
removal,  box  cut,  open  pit,  and  area 
mining;  the  use  of  explosives  and 
blasting:  and  in  situ  distillation  or 
retorting:  leaching  or  other  chemical  or 
physical  processing:  and  the  cleaning, 
concentrating,  or  other  processing  or 
preparation  of  coal.  Such  activities  also 
include  the  loading  of  coal  for  interstate 
commerce  at  or  near  the  mine  site. 
Provided,  these  activities  do  not  include 
the  extraction  of  coal  incidental  to  the 
extraction  of  other  minerals,  where  coal 
does  not  exceed  I6V3  percent  of  the 
tonnage  of  minerals  removed  for 
purposes  of  commercial  use  or  sale,  or 
coal  exploration  subject  to  section  512 
of  the  Act:  and.  Provided  further,  that 
excavation  for  the  purpose  of  obtaining 
coal  includes  extraction  of  coal  from 
coal  refuse  piles:  and 

(b)  The  areas  upon  which  the 
activities  described  in  paragraph  (a)  of 
this  definition  occur  or  where  such 
activities  disturb  the  natural  land 
surface.  These  areas  shall  also  include 
any  adjacent  land  the  use  of  which  is 
incidental  to  any  such  activities,  all 
lands  affected  by  the  construction  of 
new  roads  or  the  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
of  those  activities  and  for  haulage  and 
excavation,  workings,  impoundments, 
dams,  ventilation  shafts,  entiyways, 
refuse  banks,  dumps,  stockpiles, 
overburden  piles,  spoil  banks,  culm 
banks,  tailings,  holes  or  depressions, 
repair  areas,  storage  areas,  processing 
areas,  shipping  areas  and  other  areas 
upon  which  are  sited  structures, 
facilities,  or  other  property  or  material 
on  the  siuface,  resulting  from  or 
incident  to  those  activities. 

2.  Provisions  Implementing  SMCRA 
Sections  516  and  720 

Sections  516  and  720  are 
implemented  in  large  part  at  30  CFR 
Parts  784  and  817.  which  set  forth, 
respectively,  permitting  requirements 
and  performance  standards  for 
underground  mining  activities. 


Part  784  includes  §  784.20,  which  sets 
out  requirements  for  a  subsidence 
control  plan,  including  a  pre-subsidence 
survey.  The  pre-subsidence  survey  must 
include  a  map  that  shows  the  type  and 
location  within  the  proposed  permit 
area  or  adjacent  area,  of  structures  and 
renewable  resource  lands  that 
subsidence  may  materially  damage,  or 
for  which  the  reasonably  foreseeable  use 
may  diminished  by  subsidence.  The 
maps  must  also  show  the  type  and 
location  within  the  proposed  permit 
area  or  adjacent  area,  of  drinking, 
domestic,  and  residential  water  supplies 
that  could  be  contaminated,  diminished, 
or  interrupted  by  subsidence.  In 
addition,  a  narrative  is  required  that 
must  indicate  whether  subsidence,  if  it 
occurred,  could  cause  material  damage 
to,  or  diminish  the  value  or  reasonably 
foreseeable  use  of  the  structures  and 
renewable  resource  lands.  The  narrative 
is  also  required  to  indicate  whether 
subsidence,  if  it  occurred,  could 
contaminate,  diminish,  or  interrupt  the 
drinking,  domestic,  or  residential  water 
supplies. 

Section  784.20(a)(3)  sets  out 
requirements  for  a  presubsidence 
structural  condition  survey.  On  April 
27.  1999,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  vacated: 
— Our  rebuttable  presumption  that, 
when  subsidence  damage  occoirs 
within  the  "angle  of  draw"  damage 
was  caused  by  the  related 
underground  mine  (30  CFR 
817.121(c)(4)).  National  Mining  Assn 
V.  Babbitt,  172  F.3d  906  (D.C.  Cir 
1999)  (hereafter,  "JVMA"). 
—Our  regulation  at  §  784.20(a)(3) 
requiring  a  pre-subsidence  structural 
condition  survey,  insofar  as  that 
regulation  is  interconnected  with  the 
angle  of  draw  regulation.  (The  court 
held  that  we  have  the  authority  to 
require  such  a  survey,  but  vacated  the 
regulation  because  it  defines  the  area 
in  which  the  survey  is  required  by 
reference  to  the  angle  of  draw.  Id.) 
Under  §  784.20  the  pre-subsidence 
survey  must  identify  the  quantity  and 
quality  of  all  drinking,  domestic,  and 
residential  water  supplies  within  the 
proposed  permit  area  and  adjacent  area 
that  could  be  contaminated,  diminished, 
or  interrupted  by  subsidence.  The 
applicant  must  provide  copies  of  the 
survey  and  any  technical  assessments  or 
engineering  evaluations  to  the  property 
owner  and  regulatory  authority. 

Section  784.20(b)  requires  a 
subsidence  control  plan  if  the  initial 
survey,  required  under  §  784. 20(a), 
shows  that  subsidence  could  cause 
material  damage  to  identified  structures 
or  renewable  resource  lands.  The 
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.subsidence  control  plan  must  include  a 
map  and  physical  description  of  the 
proposed  underground  operation  and 
type  of  mining,  a  description  of  the 
monitoring,  and  details  of  the 
subsidence  control  monitoring 
measures.  Longwall  operations  must 
either  (1)  describe  the  methods  to  be 
used  to  minimize  damage  to  structures 
identified  in  the  Energy  Policy  Act  or  (2) 
demonstrate  that  the  costs  of 
minimizing  damage  exceed  the 
anticipated  costs  of  repair.  In  addition, 
the  operator  must  submit  a  description 
of  the  measures  to  replace  adversely 
affected  protected  water  supplies  or  to 
mitigate  subsidence-related  material 
damage  to  land  and  protected 
structures. 

Other  regulations  in  Part  784  ensure 
that  each  permit  application  contains 
the  information  necessary  to  determine 
that  the  operation  vrill  protect  water 
supplies  and  reclaim  the  land  after 
mining  is  completed.  For  example,  these 
regulations  require  the  application  to 
include  information  on  ground  water 
and  surface  water  quality  and  quantity 
sufficient  to  demonstrate  seasonal 
variation  and  water  usage.  In  addition, 
an  analysis  of  both  suspended  and 
dissolved  constituents  helps  determine 
the  presence  of  heavy  metals  in  the 
water  supply.  In  particular, 
requirements  ensure  that,  prior  to 
mining,  the  permittee  demonstrate 
whether  the  proposed  operation  may 
result  in  contamination,  diminution,  or 
interruption  of  a  well  or  spring  within 
a  proposed  permit  area  or  adjacent  area 
which  is  used  for  domestic,  drinking  or 
residential  purposes.  Moreover, 
throughout  the  application  process,  the 
regulatory  authority  may  require 
additional  information  necessary  to 
assure  that  the  proposed  operation  will 
protect  the  hydrologic  balance  and  to 
understand  the  potential  impacts  of  the 
operation. 

The  provisions  concerning  subsidence 
control  in  Part  817  include  performance 
standards  which  require  the  prevention 
of  material  damage  and  maintaining  the 
value  and  reasonably  foreseeable  use  of 
surface  lands,  or  using  mine  technologv' 
for  plaimed  subsidence  in  a  predictable 
and  controlled  manner:  compliance 
with  the  subsidence  control  plan:  repair 
of  material  damage:  and  a  detailed  plan 
of  underground  workings.  See  30  CFR 
817.121. 

Specifically.  §  817.121(a)(1)  requires 
that  the  operator  must  either  adopt 
measures  consistent  with  known 
technology  which  prevent  subsidence 
causing  material  damage  to  the  extent 
technologically  and  economically 
feasible,  maximize  mine  stability,  and 
maintain  the  value  and  reasonably 


foreseeable  use  of  surface  lands:  or 
adopt  mining  technology  which 
provides  for  planned  subsidence  in  a 
predictable  and  controlled  manner. 

Under  S817.121(a)(2),  the  operator  of 
a  mine  using  a  planned  subsidence 
technology  must  minimize  damage  to 
non-commercial  buildings  and  occupied 
residential  dwellings  and  related 
structures.  The  operator  is  obliged  to 
take  minimization  measures  that  are 
technologically  and  economically 
feasible. 

Section  817.121(c}(])  requires  repair 
of  material  damage  from  subsidence  to 
surface  lands,  to  the  extent 
technologically  and  economically 
feasible.  The  operator  must  restore  the 
land  to  a  condition  capable  of 
maintaining  the  value  and  reasonably 
foreseeable  uses  that  it  was  capable  of 
supporting  before  subsidence.  Section 
817.121(c)(2)  requires  that  an  operator 
promptly  repair  or  compensate  for 
material  damage  from  subsidence  to 
non-commercial  buildings  or  occupied 
residential  dwellings  or  related 
structures.  These  requirements  apply  to 
subsidence-related  damage  caused  by 
underground  mining  activities 
conducted  after  October  24, 1992. 

As  noted  above,  on  April  27. 1999.  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  vacated  the  rebutiable 
presumption  in  S817.l21(c)(4).  (NAM. 
supra.)  That  rule  provided  that  if 
damage  to  non-commercial  buildings  or 
occupied  residential  dwellings  and 
related  structures  occurs  as  a  result  of 
earth  movement  within  the  area 
determined  by  projecting  a  specified 
angle  of  draw  from  underground  mine 
workings  to  the  surface,  a  rebuttable 
presumption  exists  that  an  operator 
caused  the  damage. 

Additional  regulations  detailed  in 
Part  817  ensiu%  that  underground 
mining  is  conducted  so  as  to  protect  the 
health  and  safety  of  the  public, 
minimize  damage  to  the  environment, 
and  protect  the  rights  of  landowners. 
These  regulations  require  that  all 
underground  mining  activities  are 
conducted  in  a  manner  which  preserves 
and  enhances  environmental  and  other 
values  in  accordance  with  SMCRA. 
Included  are  additional  protections  from 
subsidence-related  damage  from 
underground  mining  actiWties.  For 
example.  §  B17.41(j)  requires  the  prompt 
replacement  of  any  drinking,  domestic 
or  residential  water  supply,  in  existence 
before  the  date  of  the  permit 
application,  that  is  contaminated, 
diminished  or  interrupted  by 
underground  mining  activities 
conducted  after  October  24. 1992. 


n.  Discussion  of  Final  Rule 

A.  Do  the  Prohibitions  of  Section  522lel 
Apply  to  Subsidence  From  Underground 
Mining? 

We  interpret  section  522(e)  as  not 
applying  to  subsidence  from 
undei^roimd  mining  activities,  or  to  the 
underground  activities  that  may  lead  to 
subsidence 

B.  What  Is  the  Rationale  for  the  Final 
Rule? 

For  the  reasons  set  forth  below,  we 
interpret  section  522(e)  in  light  of  the 
statutory  definition  of  "surface  coal 
mining  operations"  in  section  701(28), 
as  not  applying  to  subsidence  from 
underground  mining.  We've  based  the 
final  rule  on  extensive  analysis  of  the 
statute,  the  legislative  history,  relevant 
case  authority,  our  regulatory  actions 
with  respect  to  the  applicability  of 
section  522(e)  to  subsidence  from 
underground  mining,  and  consideration 
of  all  relevant  comments.  We  conclude 
that  the  best  reading  of  section  701(28) 
is  that  "surface  coal  mining  operations" 
does  not  include  subsidence,  and  that 
therefore  the  prohibitions  of  section 
522(e)  do  not  apply  to  subsidence  from 
underground  mining.  We  believe  that 
this  is  consistent  with  legislative  intent, 
and  that  subsidence  is  properly 
regulated  under  sections  516  and  720 
and  related  regulator)'  provisions  of 
SMCRA  and  not  under  section  522(e). 
While  wo  recognize  that  regulation 
under  sections  516  and  720  may  not 
have  precisely  the  same  effect  as 
regulation  under  section  522(e).  based 
on  our  analysis  we  conclude  that 
regulation  under  sections  516  and  720 
will  achieve  full  protection  of  the 
enviroiunental  values  which  Congress 
sought  to  protect  from  subsidence  under 
the  Act  while  encouraging  longwall 
mining.  We  believe  that  this 
interpretation  will  promote  the  general 
statutory  scheme  of  SMCRA  and  fully 
protect  the  envirotunent  and  the  public 
interest.  We  also  believe  this 
interpretation  best  balances  all  relevant 
policy  considerations. 

1 .  Statutory  Language 

Section  522(e)  prohibits  "surface  coal 
mining  operations  "  However,  the 
definition  of  "surface  coal  mining 
operations"  in  SMCRA  section  701(28) 
is  not  a  model  of  clarity.  We  believe  a 
careful  reading  of  the  Act  indicates 
Congress'  intent  that  the  SMCRA 
definition  of  "surface  coal  mining 
operation"  does  not  include  subsidence. 
TTierefore.  we  conclude  that  the  best 
reading  of  the  law  is  that  section  522(e) 
does  not  apply  to  subsidence.  We  base 
this  conclusion  on: 
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(1)  A  rigorous  reading  of  section 
701(28); 

(2)  Analysis  of  the  language  of 
sections  516.  522(e)  and  701(28)  of 
SMCRA;  and 

(3)  A  consideration  of  other  relevant 
statutory  provisions,  including  the 
congressional  findings  and  purposes  in 
sections  101(b)  and  102(k). 

We  believe  that  paragraph  (A)  of 
section  701(28).  and  the  analogous 
provision  in  the  existing  rules  at  30  CFR 
700.5,  apply  to  "activities  conducted  on 
the  surface  of  lands."  Thus,  subsidence 
is  not  included  in  paragraph  (A)  of  the 
definition  because  it  is  not  an  activity 
conducted  on  the  surface  of  the  land. 
This  interpretation  is  consistent  with 
the  fact  that  there  is  no  mention  in 
paragraph  (A)  of  subsidence, 
underground  activities,  or  stirfoce 
impacts  of  underground  activities, 
which  might  clearly  establish  that 
section  701(28)  did  include  subsidence. 
By  contrast,  paragraph  (A)  does 
specifically  mention  numerous 
activities  that  occur  on  the  surface  of 
lands. 

Therefore,  we  interpret  the  definition 
of  "surface  coal  mining  operations"  at 
SMCRA  section  701(28)(A)  and  in  the 
analogous  portion  of  the  existing  rules 
at  30  CFR  700.5.  not  to  include 
subsidence,  and  to  include  only: 

(1)  Activities  on  the  surface  of  lands 
in  connection  with  a  surface  coal  mine: 
and 

(2)  Activities  subject  to  section  516, 
conducted  on  the  surface  of  lands  in 
connection  with  surface  operations  and 
surface  impacts  incident  to  an 
underground  coal  mine,  the  products  of 
which  enter  commerce  or  the  operations 
of  which  directly  or  indirectly  aSect 
interstate  commerce. 

The  second  part  of  this  definition,  at 
SMCRA  section  701(28)(B),  supports  our 
interpretation  that  paragraph  (A)  refers 
to  "activities  conducted  on  the  surface 
of  lands  in  connection  with  111  a  surbce 
coal  mine  or  *  *   '  (2l  "surface 
operations  and  surface  impacts  incident 
to  an  underground  coal  mine." 
Paragraph  (B)  refers  to  "the  areas  upon 
which  such  activities  occur  or  where 
such  activities  disturb  the  natural  land 
surface"  and  to  holes  or  depressions 
"resulting  from  or  incident  to  such 
activities  '  '  '"  (emphases  added).  The 
only  "activities "  to  which  paragraph  (B) 
could  refer  are  those  described  in 
paragraph  (A),  namely  those  conducted 
on  the  surface  of  lands.  Thus,  these 
surface  activities  define  the 
applicabilit)'  of  paragraph  (B)  to 
underground  mining. 

We  construe  SMCRA  section 
701(28)(B)  (and  the  rules  at  30  CFR 
700.?rto  include  only: 


(1)  The  areas  upon  which  such 
surface  activities  occur; 

(2)  The  areas  where  such  surface 
activities  disturb  the  natural  land 
surface;  adjacent  lands  the  use  of  which 
is  incidental  to  such  surface  activities; 

(3)  Lands  affected  by  construction  of 
new  roads  or  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
of  such  surface  activities  and  for 
haulage;  and 

(4)  Areas  on  which  are  sited 
structures,  facilities,  or  other  property  or 
materials  on  the  surface  resulting  from 
or  incident  to  such  surface  activities. 

Paragraph  (B)  includes  a  lengthy  list 
of  specific  surface  features  resulting 
from  or  incident  to  surface  activities, 
which  are  included  in  this  last  category. 
Those  surface  features  include 
excavations,  workings,  holes  or 
depressions,'  repair  areas,  etc.  All  of 
these  areas  and  features  included  under 
paragraph  B  are  referred  to  hereafter  in 
this  preamble  as  "surface  features 
affected  by"  surface  activities. 

Surface  activities  in  connection  with 
surface  operations  incident  to  an 
underground  coal  mine,  and  surface 
activities  in  connection  with  surface 
impacts  incident  to  an  underground 
coal  mine  are  included  in  the  definition. 
Likevirise,  as  provided  in  paragraph  (B), 
surface  features  affected  by  such  surface 
activities  are  included. 

However,  subsidence  is  not  included 
within  the  term  "surface  coal  mining 
operations"  because  it  is  not  an  activity 
conducted  on  the  surface  of  lands,  and 
it  is  not  a  surface  feature  affected  by 
surface  activities.  In  short,  while 
subsidence  is  clearly  a  surface  impact 
incident  to  linderground  mining,  it  is 
not  included  in  the  SMCRA  definition 
of  surface  coal  mining  operations. 

This  reading  of  subsection  701(28) 
does  not  exempt  subsidence  from 
regulation  under  the  Act.  since  Congress 
specifically  provided  for  performance 
standards  for  subsidence  under  section 
516,  and  subsequently  section  720,  of 
SMCRA.  Most  risks  related  to  material 
damage  caused  by  subsidence  are 
addressed  under  the  requirements  of 
sections  516  and  720,  such  as  the 
requirements  for  adopting  measures 
consistent  with  known  technology  in 
order  to  prevent  subsidence  causing 
material  damage,  to  the  extent 
technologically  and  economically 
feasible,  and  maintaining  the  value  and 
reasonably  foreseeable  use  of  surface 
lands,  except  in  those  instances  where 
the  mining  technology  used  requires 
planned  subsidence  in  a  predictable  and 
controlled  manner.  However,  if  an 
unforeseen  subsidence  danger  arises, 
section  516(c)  contains  procedures  to 
prohibit  underground  operations  as 


necessary,  providing  a  second  level  of 
protection  for  public  health  and  safety. 
For  example,  section  516  requires; 

(1)  Sealing  of  all  shafts,  entrj-ways, 
and  exploratory  holes  between  the 
surface  and  underground  mine  working 
when  no  longer  needed; 

(2)  Elimination  of  fire  hazards  and 
any  other  conditions  that  constitute  a 
hazard  to  health  and  safety  of  the 
public;  and 

(3)  Suspension  of  underground  coal 
mining  under  urbanized  areas,  cities, 
towns,  and  communities  if  mining  poses 
an  imminent  danger. 

Thus,  we  believe  Congress  addressed 
in  section  516  those  subsidence  control 
measures  necessary  to  protect  public 
health  and  safety  and  the  public  interest 
in  subsidence  protection.  Therefore, 
prohibition  of  subsidence  in  all  section 
522(e)  areas  is  unnecessary. 

Our  interpretation  is  consistent  with 
SMCRA 's  explicit  intent  to  "encourage 
the  full  utilization  of  coal  resources 
through  the  development  and 
application  of  underground  extraction 
technologies."  SMCRA  section  102(k). 
30  U.S.C.  section  1202(k).  Similarly, 
SMCRA  slates  that: 

•  '  *  the  overwhelming  percentage  of  the 
Nation's  coal  reserves  can  only  be  extracted 
by  underground  mining  methods,  and  it  is. 
therefore,  essential  to  the  national  interest  to 
insure  the  existence  of  an  expanding  and 
economically  healthy  underground  coal 
mining  industry. 

SMCRA  section  101(b),  30  U.S.C  section 

1201(b). 

These  passages  make  clear  that 
Congress  intended  to  encourage  and 
support  an  economically  healthy  and 
efficient  luderground  coal  mining 
industry.  We  believe  that  our 
interpretation  best  assures  that  these 
congressional  intentions  are  met. 

2.  Legislative  History 

The  legislative  history  on  section 
701(28)  supports  our  interpretation,  set 
out  above,  that  the  definition  of  "surface 
coal  mining  operations  '  includes  only 
surface  activities  and,  as  set  out  in 
section  701(28)(B),  surface  features 
affected  by  surface  activities.  Our 
interpretation  is  consistent  with  the 
destniption  of  the  effect  of  section 
701(28)  in  the  Seiiate  Report  on  the 
adopted  version: 

Surface  (coal)  mining  operations"  *  *   ■ 
includes  all  areas  upon  which  occur  surface 
mining  activities  and  surface  activities 
incident  to  underground  mining.  It  also 
includes  all  roads,  facilities,  structures, 
property,  and  materials  on  the  surface 
resulting  from  or  incident  to  sucii  activities 

S.  Rep.  No.  128.  9Stfa  Cong.  1st  Sess.  98 
(1977)  (emphasis  added). 


Federal  Regi»ter/Vol.  64.  No.  242/Friday.  December  17.  1999/Rules  and  Regulations  7084S 


The  Senate  Report  on  the  1977  Senate 
bill  discusses  the  significance  of  the 
definition  in  that  Senate  bill: 

'Surface  mining  operations'  is  so  defined  to 
include  not  only  traditionally  regarded  coal 
surface  mining  activities  but  also  surface 
operations  incident  to  coal  underground 
mining,  and  exploration  activities.  The  effect 
of  this  definition  is  that  coal  surface  mining 
and  surface  impacts  of  underground  coal 
mining  are  subject  to  regulation  under  the 
Act.  •  •  * 

S.  Rep.  No.  128,  95th  Cong.  Ist  Sess.  98 
(1977)  (emphases  added).' 

The  references  in  the  above  paragraph 
to  surface  "operations"  incident  to 
underground  mining  and  to  surface 
'impacts"  of  underground  mining,  and 
the  assertions  that  exploration  activities 
are  included  in  the  definition  (although 
coal  exploration  is  specifically  excluded 
from  the  Act's  definition)  are 
inconsistent  with  the  terms  of  the 
statute.  Therefore,  we  conclude  that  the 
language  of  this  passage  is  imprecise, 
and  that  it  is  not  clear  whether  any 
weight  should  be  attached  to  this 
discussion  of  the  Senate  bill  (as  opposed 
to  the  later  Conference  Committee 
Report's  discussion  of  the  Act). 

Our  interpretation  that  paragraph  (A) 
of  the  definition  of  "surface  coal  mining 
operations"  embodies  only  surface 
activities  is  consistent  with  the 
legislative  history  of  section  522(e).  This 
conclusion  is  supported  by  the 
discussion  in  the  1977  Senate  report  on 
section  522(e)  which  notes  that  "surface 
coal  mining"  is  prohibited  within  the 
specified  distances  of  public  roads, 
occupied  buildings,  and  active 
undergroimd  mines,  "for  reasons  of 
public  health  and  safety."  S.  Rep.  No. 
128  at  55.  Thus,  one  of  Congress' 
purposes  in  sections  522(e)(4)-(5)  was 
to  protect  public  health  and  safety. 
However,  prohibition  of  subsidence  in 
section  522(e)  areas  would  be 
uimecessary,  since  an  undergroimd 
mine  must  meet  the  requirements  of 
sections  516  (and  subsequently  720), 
and  those  requirements  should  prevent 
almost  all  risks  to  public  health  and 
safety.  If  an  unforeseen  subsidence 
danger  were  to  arise,  section  516(c)  sets 
forth  procedures  to  prohibit 
underground  mining  as  Congress  found 
necessary,  providing  a  second  level  of 
protection  for  public  health  and  safety. 
Therefore,  we  believe  Congress 
sufficiently  addressed  in  sections  516 
(and  720)  the  measures  necessary  to 
address  public  health  and  safety  from 
subsidence. 

Congressional  discussion  of  the 
prohibitions  on  mining  in  section  522(e) 
is  devoid  of  any  mention  of  subsidence 
or  imderground  activities  of  coal 
mining.  H.  Rep.  No.  218.  9Sth  Cong.  1st 


Sess.  95  (1977);  S.  Rep.  No.  128,  95th 
Cong.  1st  Sess.  55  (1977).  Instead,  the 
legislative  history  of  section  522(e)  does 
mention  terms  that  do  not  include  any 
aspects  of  subsidence  or  underground 
operations,  such  as:'strip  mines," 
"surface  coal  mines."  and  "surface  coal 
mining."  See  National  Wildlife  Fed'n  v. 
Model,  839  F.2d  694  at  753-754  (DC. 
Cir.  1988).  interpreting  "surface  coal 
mine"  and  "surface  coal  mine 
operation"  as  not  including 
underground  mines  for  purposes  of 
SMCRA  section  717(b)). 

The  legislative  history  of  SMCRA 
indicates  that  Congress  was  oidy 
concerned  with  subsidence  insofar  as  it 
causes  environmental  or  safety 
problems,  disrupts  land  uses,  or 
diminishes  land  values.  Congress  has 
repeatedly  recognized  that  thete  is  little 
concern  about  subsidence  that  causes  no 
significant  damage  to  a  surface  use  or 
facility  or  danger  to  human  life  or 
safety!  See  H.R.  Rep.  No.  218.  95th 
Cong..  Isf  Sess.  126  (1977);  H.R.  Rep. 
No.  1445,  94lh  Cong..  2d  Sess.  71-72 
(1976);  H.R.  Rep.  No.  896,  94th  Cong., 
2d  Sess.  73-74  (1976);  H.R.  Rep.  No.  45, 
94lh  Cong.  1st  Sess.  115-116  (1975); 
H.R.  Rep.  No.  1072.  93d  Cong.,  2d  Sess. 
108-109  (1974);  H.R.  Rep.  No.  776. 102d 
Cong.,  2d  Sess.  102-474  (1992). 

Analysis  of  the  structure  of  "Title  V 
and  the  Act  as  a  whole  confirms  that 
Congress  set  out  related  but  separate 
regulatory  schemes  for  surface  and 
undergroimd  mining.  Congress  received 
ample  testimony  prior  to  the  passage  of 
the  Act  regarding  the  differences  in  both 
the  nature  and  consequences  of  the  two 
types  of  coal  mining.  The  legislative 
history  emphasizes  that  the  differences 
in  the  nature  and  consequences  of  the 
two  types  of  mining  require  significant 
differences  in  regulatory  approach.  For 
example.  SMCRA  section  516(a) 
requires  that: 

The  Secretary  shall  promulgate  nilcs  and 
regulations  directed  toward  the  surface 
effect.s  of  underground  coat  mining 
operations  ■   "   ' :  Provided,  botvewr.  That  in 
adopting  any  rules  and  regulations  the 
Secretary  shall  consider  the  distinct 
difference  between  surface  coal  mining  and 
underground  m'ming. 

30  U.S.C.  section  1266(a);  See  also 
SMCRA  sections  516(b)(10)  and  (d).  30 
U.S.C.  §§  1266(b)(10)  and  (d).  See.  e.g., 
H.R.  Rep.  No.  218,  95th  Cong.,  1st  Sess. 
59  (1977);  S.  Rep.  No.  128,  95th  Cong., 
2d  Sess.  50  (1977);  H.R.  Rep.  No.  1445. 
94th  Cong.,  2d  Sess.  19  (1976);  S.  Rep. 
No.  402,  93d  Cong.,  2d  Sess.  83  (1973); 
H.R.  Rep.  No.  1072,  93d  Cong..  2d  Sess. 
57, 108  (1974);  H.R.  Rep.  No.  1462.  92d 
Cong..  2d  Sess.  32  (1972);  123  Cong. 
Rec.  8083.  8154  (1977);  123  Cong.  Rec. 
7996  (1977);  123  Cong.  Rec.  3726  (1977). 


For  instance.  Congress  was  aware  that 
environmental  risks  a.ssocialed  with 
underground  mining  are.  for  the  most 
part,  significantly  different  from  those 
associated  with  surface  mining. 
Environmental  impacts  associated  with 
(pre-SMCRA)  unregulated  or 
unreclaimed  underground  mines 
include  subsidence  and  hydrological 
problems  that  are  hidden  deep 
underground  and  not  observable  at  the 
surface  for  an  unpredictably  long  time. 
Such  surface  consequences  could  be 
severe  and  long-lasting.  The  problems  in 
some  cases  remain  fundamentally 
inaccessible  or  unchangeable  because  of 
adverse  technological,  geological,  and 
hydrological  conditions.  By  contrast, 
most  of  the  impacts  of  unregulated  pre- 
SMCRA  surface  mining  result  from 
surface  activities  that  are  more 
inuiediate  and  more  readily  observable, 
and  the  resulting  conditions  are 
relatively  accessible  for  reclamation.  See 
H.R.  Rep.  No.  1445, 94th  Cong.,  2d  Sess. 
20-22  (1976). 

It  is  reasonable  to  conclude  that 
Congress  addressed  specifically,  in 
section  516(c).  the  limited  types  of 
surface  features  that  might  be  so 
significantly  affected  by  subsidence 
from  imderground  mining  that 
subsidence  should  be  precluded  where 
appropriate.  This  interpretation  that 
preclusion  of  subsidence  is  pronded  for 
solely  under  516(c)  is  buttressed  by  the 
discussion  in  the  1977  House  report  that 
subsidence  has  no  appreciable  impact 
on  agricultural  land  and  similar  types  of 
land.  H.R.  Rep.  No.  218.  95th  Cong..  Isl 
Sess.  126  (1977).  We  believe  Congress 
did  not  intend  to  impose  the 
prohibitions  of  section  522(e)  on 
subsidence,  because  those  prohibitions 
wou'd  be  unnecessary,  since  Congress 
had  insured  that  the  surface  features 
that  might  need  such  protection  are 
covered  by  section  516(c). 

Further,  the  legislative  history  of 
SMCRA  suggests  that  Congress  may 
have  wished  to  encourage  longwall 
mining  in  particular 

Underground  mining  is  to  be  conducted  in 
such  a  way  as  lo  assure  appropriate 
permanent  support  to  prevent  surface 
subsidence  of  land  and  the  value  and  use  of 
surface  lands,  except  in  those  instances 
where  the  mining  technolog)'  approved  by 
the  regulatory  authority  at  the  outset  results 
in  planned  subsidence.  Thus,  operators  may 
use  underground  mining  te«:fuliques,  such  as 
long-wall  mining,  which  completely  extract 
the  coal  and  which  result  in  predictable  and 
controllable  subsidence. 

S.  Rep.  No.  128.  95th  Cong.,  1st  Sess  84 
(1977).  See  also  S.  Rep.  No.  28,  94th 
Cong..  1st  Sess.  215  (1975). 
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Congressman  Udall.  the  bill's 
principal  sponsor,  also  conunented  on 
this  issue: 

The  House  BiU  contemplates  rules  to 
"prevent  subsidence  to  the  extent 
technologically  and  economically  feasible." 
The  word  "prevent"  led  to  fears  expressed  by 
Secretary  of  the  Interior  Morion,  that  the 
effect  would  be  to  outlaw  longwall  mining, 
with  its  obvious  subsidence  '  '  •.  In  fact, 
the  bill's  sponsors  consider  longwall  mining 
ecologically  preferable  and  it  and  other 
methods  of  controlled  subsidence  are 
explicitly  endorsed. 

120  Cong.  Rec.  22731  (1974). 

Thus,  our  interpretation  is  consistent 
with  Congress'  intent  to  encourage 
planned,  predictable,  and  controlled 
underground  mining  and  full  coal 
resource  recovery.  Because  subsidence 
is  Uely  from  room-and-pillar  mining 
and  is  virtually  inevitable  with  longwall 
mining,  prohibiting  subsidence  below 
homes,  roads,  and  other  features 
specified  in  section  S22(e)  could  make 
it  substantially  less  feasible  to  mine. 
This  would  frustrate  Congressional 
intent  to  encourage  longwall  mining, 
which  provides  planned,  predictable, 
and  controlled  subsidence.  Prohibiting 
subsidence  would  also  substantially 
reduce  the  level  of  coal  recovery  in 
areas  where  the  features  specified  in 
section  S22(e)  are  common  on  the 
surface. 

After  examining  the  SMCRA 
legislative  history,  we  believe  that 
including  subsidence  in  the  definition 
of  "surface  coal  mining  operations"  at 
section  701(28).  and  applying  the 
section  522(e]  prohibitions  to 
subsidence  would  not  accommodate 
Congress'  intent  to  encourage 
underground  mining  and  longwall 
mining  in  particular  Applying  the 
prohibitions  in  section  522(e)  to 
subsidence  coidd  substantially  impede 
longwall  and  other  full-extraction 
mining  methods.  As  discussed  above, 
SMCR.\  demonstrates  that  Congress 
intended  to  encourage  underground 
mining  and  especially  full-extraction 
methods  such  as  longwall  mining 
Congress  intended  that  longwall  and 
other  mining  techniques  that  completely 
remove  the  coal  be  used  as  subsidence 
control  measures.  See  H.R.  Rep.  No. 
218,  supra.  These  techniques  involve 
planned  subsidence. 

The  legislative  history  of  section  516 
contains  ample  references  to  Congress' 
focus  on  controlling  rather  than 
prohibiting  subsidence.  The  following  is 
pertinent  House  report  language: 

Surface  subsidence  has  a  different  effect  on 
different  land  uses.  Generally,  no  appreciable 
impact  is  realized  on  agricultural  land  and 
similar  types  of  land  and  productivity  is  not 
affected.  On  the  other  hand  when  subsidence 


occurs  under  developed  land  such  as  that  in 
an  urbanized  area,  substantial  damage  results 
to  stu'face  improvements  be  they  private 
homes,  commercial  buildings  or  public  roads 
and  schools.  One  characteristic  of  subsidence 
which  disrupts  surface  land  u.ses  is  its 
unpredictable  occurrence  in  terms  of  twth 
time  and  location.  Subsidence  occurs, 
seemingly  on  a  random  basis,  at  least  up  to 
60  years  after  mining  and  even  in  those  areas 
it  is  still  occurring.  It  is  the  intent  of  this 
section  to  provide  the  Secretary  with  the 
authority  to  require  the  design  and  conduct 
of  underground  mining  methods  to  control 
subsidence  to  the  extent  technologically  and 
economically  feasible  in  order  to  protect  the 
value  and  use  of  surface  lands. 

H.R.  Rep.  No.  218.  95th  Cong.,  1st  Sess. 
126  (1977)  (emphasis  added).  See  also 
H.R  Rep.  No.  1445.  94th  Cong..  2d  Sess. 
71-72  (1976);  H.R.  Rep.  No.  896.  94th 
Cong..  2d  Sess.  73-74  (1976);  H.R.  Rep. 
No.  45.  94th  Cong.  1st  Sess.  115-116 
(1975);  H.R.  Rep.  No.  1072.  93d  Cong.. 
2d  Sess.  108-109  (1974). 

In  those  extreme  cases  in  which 
Congress  felt  that  precluding  subsidence 
could  be  necessary,  it  provided  broad 
authority  under  section  S16(c): 

In  order  to  prevent  the  creation  of 
additional  subsidence  hazards  from 
underground  mining  in  developing  areas, 
subsection  (c)  provides  permissive  authority 
to  the  regulatory  agency  to  prohibit 
underground  coal  mining  in  urbaruzed  areas, 
cities,  towns  and  communities,  and  under  or 
adjacent  to  industrial  buildings,  major 
impoundments  or  permanent  streams. 

S.  Rep.  No.  128  at  84-85. 

In  1992.  Congress  enacted  EPAct 
which  amended  SMCRA  and  added 
additional  subsidence  protection  in  a 
new  SMCRA  section  720.  described 
above.  30  U.S.C.  1309(a).  Energy  Policy 
Act  of  1992,  section  2504.  Pub.L.  No. 
102-486,  106  Stat.  3104.  Although  it  is 
not  germane  to  Congress'  intent  in 
enacting  SMCRA.  because  it  does 
postdate  SMCRA's  enactment,  the 
EPAct  provides  evidence  of  continuing 
congressional  support  for  recovering 
coal  resources  through  imderground 
mining  techniques.  Congress  notes 
specifically  that.  "Nothing  in  this 
section  shall  be  construed  to  prohibit  or 
interrupt  underground  coal  mining 
operations."  SMCRA  section  720.  30 
U.S.C.  section  1309a. 

We  believe,  based  on  its  interpretation 
of  the  language  of  section  516  and  of  the 
legislative  history,  that  Congress 
intended  section  516(c).  in  combination 
with  other  provisions  of  SMCRA,  to 
offer  sufficient  prevention  and 
mitigation  of  damage  to  features 
vulnerable  to  significant  Impairment 
from  subsidence.  The  existence  of  such 
a  comprehensive  subsidence  regulatory 
scheme  addressing  subsidence  makes  it 
unlikely  that  Congress  also  intended  to 


prohibit  subsidence  under  section 
522(e). 

3.  Policy  Considerations 

a.  This  Rule  Resolves  Questions  About 
Our  Interpretation  of  Statutory 
Provisions 

This  rulemaking  establishes  that 
subsidence  is  not  a  surface  coal  mining 
operation  under  SMCRA  section 
701(28).  and  therefore  is  not  prohibited 
under  SMCRA  section  522(e).  In  the 
past,  we  have  taken  varying  positions  on 
section  S22(e)'s  applicability  to 
subsidence.  In  some  instances,  our 
position  could  be  interpreted  to  mean 
section  S22(e)  does  apply  to  subsidence 
firam  underground  mining.  However,  we 
believe  that  in  the  majority  of  cases,  we 
have  interpreted  section  S22(e)  as  not 
applying  to  subsidence. 

In  the  1979  rulemaking  which  first 
established  permanent  program  rules 
under  SMCRA.  we  addressed  this  issue 
in  two  provisions.  We  rejected  a 
commenter's  suggestion  that  the 
definition  at  30  CFR  761.5  of  "surface 
operations  and  impacts  incident  to  an 
underground  coal  mine"  should  be 
limited  to  subsidence.  We  stated  that 
the  definition  was  intended  to  provide 
comprehensive  language  that  related  to 
the  (iefinition  of  surface  coal  mining 
operations  in  section  701(28).  We  then 
went  on  to  say  that  because  the 
definition  in  section  701(28)  (B)  relates 
to  disturbances  of  the  natural  land 
surface,  and  because  SMCRA  sections 
516(b)(9)  and  (11)  also  relate  to  surface 
disturbances  other  than  subsidence,  the 
final  definition  should  cover  all  surface 
disturbances.  44  FR  14990.  Mar.  13. 
1979.  It  appears  that  we  were  indicating 
that  all  surface  disturbances,  including 
subsidence,  are  covered  under  the 
definition  in  section  701(28)  of  "surface 
coal  mining  operations"  and 
consequently  are  prohibited  by  section 
522(e). 

The  preamble  to  the  1979  permanent 
program  regulations  also  includes  a 
discussion  of  30  CFR  761.11(d).  which 
concerns  the  SMCRA  section  522(e)(4) 
prohibition  on  mining  within  100  feet  of 
the  outside  right-of-way  of  a  public 
road.  We  accepted  a  conunent  that  the 
100  feet  should  be  measured 
horizontally  "so  that  underground 
mining  below  a  public  road  is  not 
prohibited".  We  stated  that  mining 
under  a  road  should  not  be  prohibited 
"where  it  would  be  safe  to  do  so".  44 
FR  14994.  Mar.  13.  1979.  Chie 
interpretation  of  this  statement  is  that 
mining  under  a  public  road  should  be 
prohibited  where  it  would  be  unsafe  to 
do  so.  However,  the  preamble  does  not 
discuss  whether  the  statutory  authority 


for  this  prohibition  would  come  from 
section  516  or  fitjm  section  522(e). 

Similarly,  in  a  1981  letter  to  the  U.S. 
Forest  Service  concerning  Otter  Creel: 
Coal  Company  v.  United  States,  we 
.stated  that  "subsidence  from  mining 
activities  under  wilderness  areas  is 
acceptable  as  lung  as  it  does  not 
significantly  affect  surface  features. 
These  effects  can  be  predicted  and 
mitigated  if  necessan,  ".  Letter  of  Patrick 
Boggs,  Office  of  Surface  Mining,  to 
Ralph  Albright,  Jr.,  regarding  oitter 
Creek  Coal  Company  v.  United  States,  at 
2  (January  19.  1981).  This  document 
appears  to  conclude  that  only 
subsidence  causing  material  damage  is 
prohibited  under  section  S22(e|. 
However,  in  our  later  decision  on  the 
valid  existing  rights  request  of  the  Otter 
Creek  Coal  Company,  we  concluded  that 
all  subsidence  from  underground 
mining  is  a  prohibited  surface  impact 
under  section  522(e).  49  FR  31233.  Aug. 
3.  1984. 

The  Secretary  took  a  different  position 
in  the  supplemental  M-Op  filed  with 
the  District  Court  for  the  District  of 
Columbia  in  1985.  in  litigatjon 
challenging  the  validity  of  the  1983 
rulemaking  on  VER.  Federal  Defendant's 
Supplemental  Memorandum  on  the 
Relationship  Between  Section  S22(e) 
and  the  Suriface  Impacts  of  Underground 
Coal  Mining  at  8,  /n  re  Permanent 
Surface  Mining  Regulation  Litigation  U. 
No.  79-1144  fD.D.C.  1985).  hi  that  case, 
the  National  Wildlife  Federation  (NWF). 
in  its  reply  brief,  raised  for  the  first  time 
the  question  of  whether,  in  areas 
protected  under  sections  522(e)(4)  and 
(5).  all  subsidence  is  prohibited.  "The 
supplemental  memorandum  .stated  that 
the  Secretary  had  previously  interpreted 
section  522(e)(S)  as  prohibiting 
subsidence  causing  material  damage  to 
protected  feattmjs.  and  that  30  CFR 
761.11  requires  operators  to  prevent 
subsidence  causing  material  damage 
within  the  areas  protected  under  522(e). 

On  several  other  matters,  oiu  actions 
are  consistent  with  the  position  that 
subsidence  is  not  a  surface  coal  mining 
operation.  In  our  most  recent 
rulemaking  defining  "permit  area. "  we 
indicated  that  we  do  not  consider 
subsidence  to  be  a  "siuface  coal  mining 
and  reclamation  operation".  Our  rules 
do  not  require  including  the  "area 
overlying  undergroimd  workings" 
(where  subsidence  may  occur)  within 
the  definition  of  "permit  area.  "  In  the 
preamble,  we  explained  that  the  permit 
area  should  only  include  the  "areas 
upon  which  siu'face  coal  mining  and 
reclamation  operations"  are  conducted, 
not  areas  where  potential  subsidence 
may  occur.  48  FR  14820  (Apr.  5.  1983). 
Thus,  no  permit  is  required  for  these 


areas  where  there  are  no  surface 
activities. 

In  the  absence  of  a  Federal  regulation 
specifically  addressing  this  issue,  we 
have  accepted  the  policy  of  the  majority 
of  States  with  active  underground  coal 
mining  operations,  which  do  not 
currently  apply  the  prohibitions  of 
section  522(e)  to  subsidence  impacts  of 
underground  coal  mining.  Rather,  the 
States  apply  existing  subsidence  control 
requirements,  which  require  the 
operator  to  identih,-  and  mitigate 
potential  subsidence  damage  to 
structures  and  renewable  resource 
lands.  The  States  regulate  subsidence 
effects  on  surface  features  in  State 
counterparts  to  the  Federal  regulations 
implementing  sections  516  and  720  of 
SMCRA. 

We  have  also  accepted  the  policy  of 
other  States  to  apply  the  prohibitions 
only  to  subsidence  causing  material 
damage.  Only  four  States  with 
underground  coal  reserves.  Colorado, 
-Illinois.  Indiana,  and  Montana,  arguably 
prohibit  (or  may  prohibit)  subsidence  in 
522(e)  areas,  in  some  way  See  Final 
EIS,  1999.  Table  II-l  at  pages  II-2-3. 
Montana  has  no  defined  policy 
regarding  the  regulation  of  subsidence, 
due  in  part  to  the  fact  that  the  State  has 
no  active  imderground  mine,  Colorado 
prohibits  material  damage  to  any 
structiu^s  through  State  regulations 
under,  in  part,  section  516  of  SMCRA. 
In  Illinois,  tmder  state  property  law.  the 
mineral  owner  must  possess  the  right  to 
subside  through  applicable  waiver  or 
VER.  Indiana  prohibits  material  damage 
bajn  subsidence  to  certain  structures 
and  lands,  but  has  not  developed 
specific  policies  related  to  the  approval 
of  planned  subsidence.  Our 
interpretation  that  section  522(e) 
prohibitions  do  not  apply  to  subsidence 
is  consistent  with  what  most  states  are 
currently  doing. 

b.  This  Rule  Balances  Economic  and 
Environmental  Oinsiderations 

We  believe  this  final  rule  best 
balances  the  competing  enviroiunental 
and  economic  considerations  involved 
in  this  rulemaking.  The  language  of 
SMCRA  demonstrates  that  Congress 
intended  to  encoiu^ge  underground 
mining,  especially  full-extraction 
methods  such  as  longwall  mining.  The 
statute  and  legislative  history  express 
Congress"  intent  to  ""encourage  the  full 
utilization  of  coal  resources  through  the 
development  and  application  of 
undergroimd  extraction  technologies." 
SMCRA  section  102(k).  30  U.S.C. 
1202(k).  Similarly.  SMCRA  states  that. 
"*   "   *  the  overwhelming  percentage  of 
the  Nation's  coal  reserves  can  only  be 
extracted  by  underground  mining 


methods,  and  it  is,  therefore,  essential  to 
the  national  interest  to  insure  the 
existence  of  an  expanding  and 
economically  healthy  underground  coal 
mining  industry."  SMCRA  section 
101(b).  30  U.S.C  secUon  1201(b). 
Congress  intended  that  longwall  and 
other  mining  techniques  that  completely 
remove  the  coal  be  used  as  subsidence 
control  measures.  See  H.R.  Rep.  No  218, 
95th  Cong..  1st  Sess.  126  (1977). 
However,  applying  the  prohibitions  of 
section  522(e)  io  subsidence  could 
substantially  impede  longwall  and  other 
full-extraction  mining  methods.  Clearly, 
if  subsidence  is  likely  to  occur  itoxa 
room-and-pillar  underground  mining 
and  is  a  virtually  inevitable 
consequence  of  longwall  mining,  then 
prohibiting  all  subsidence  below  homes, 
roads,  and  other  features  specified  in 
section  522(e)  could  make  it 
substantially  less  feasible  to  mine  and 
could  substantially  reduce  coal  recovery 
in  areas  where  these  features  are 
common.  We  therefore  believe  that 
including  subsidence  in  the  definition 
of  "surface  coal  mining  operations"  at 
section  701(28),  and  applying  the 
section  522(e)  prohibitions  to 
subsidence,  would  fail  to  accommodate 
congressional  recognition  of  the 
importance  of  imderground  mining  and 
longwall  mining  in  particular. 

Ine  viability  of  underground  coal 
mining  continues  to  be  important  to  the 
nation's  economy.  The  Nation's 
Demonstrated  Reserve  Base  for 
underground  mining  (32.9  billion  tons) 
is  almost  twice  that  for  surface  mineable 
reserves  16.7  billion  tons  In  almost  one 
third  of  the  coal  producing  states, 
underground  reserves  are  4  to  5  limes 
greater  than  surface  mineable  reserves. 
See  Department  of  Energy.  Energy 
Information  Administration  (DOE/EIA). 
"U.S.  Coal  Reserves:  A  Review  and 
Update",  pp.  10-12.  (Aug.  1896). 

Overall,  coal  continues  to  be  the 
principal  energy  somce  for  electric 
power  generation  in  the  United  States. 
The  electric  power  industry  is  the 
dominant  coal  consumer  with  about  90 
percent  of  U.S.  coal  consiunption  issued 
for  electricity  generation.  (DOE/EIA. 
Annual  Energy  Outlook,  pp.  3-5.  1998) 
Total  U.S.  energy  consumption  is 
projected  to  continue  growing  between 
1996  and  2020.  and  electricity 
consumption  is  expected  to  parallel  that 
growth  by  1.4  percent  per  year  through 
2020.  Forecasts  predict  both  increased 
demand  for  electricit\'  and  decline  in 
nuclear  power.  With  lower  coal  prices, 
lower  capital  costs  for  coal-fired 
generating  technologies,  and  higher 
electricity  demand,  coal-fired  generation 
is  projected  to  increase.  However,  the 
share  of  coal  generation  is  expected  to 
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decline  by  2020,  because  of  anticipated 
restrucluring  of  the  electricity  industry 
favoring  less  capital-intensive  gas 
technologies  for  new  capacity  additions. 
Although  coal-Bred  generation  is 
anticipated  to  lose  market  share  by 
2020,  it  continues  to  accoimt  for  more 
than  one-half  of  electricity  generation. 

The  continued  rise  in  coaJ  power 
generation  accotmts  for  the  record  high 
coal  production  in  1997.  The  electric 
power  industry,  the  dominant  coal 
consumer,  used  a  record  922  million 
short  tons  in  1997,  an  estimated  2.8 
percent  increase  over  1996,  and  record 
high  production.  The  productivity  gains 
that  occurred  in  both  underground  and 
surface  mines  during  the  1980's 
continued  into  the  1990's. 

The  three  main  undergroiuid  mining 
methods  used  to  extract  coal  are  itiom- 
and-pillar,  room-and-pillar  with 
secondary  mining,  and  longwall  mining 
Room-and-pillar  is  the  predominant 
underground  mining  method  in  the 
United  States,  although  longwall  mining 
has  increased  in  use  since  1960.  And 
longwall  mining  continues  to  gain  wide 
acceptance  in  the  U.S.  mining  industry, 
having  nearly  doubled  its  share  of  total 
coal  production  since  1980. 

Room  and  Pillar  Mining  Method 

The  room  and  pillar  method  consists 
of  driving  entries,  rooms,  and  cross-cuts 
into  the  coal  seam  to  extract  coal.  Pillars 
of  coal  are  left  to  support  the  mine  roof, 
or  for  haulage  and  ventilation.  This  is 
called  "development"  mining 
Movements  of  the  ground  surface  during 
development  mining  are  nearly  always 
imperceptible.  During  the  development 
mining  phase,  30  to  50  percent  of  the 
coal  may  be  extracted  from  the  panel. 
To  prevent  subsidence,  the  remainder  of 
the  coal  may  be  left  in  a  mine  panel,  to 
permanently  support  the  overburden. 

To  increase  coal  extraction  where 
conditions  allow,  development  mining 
is  followed  by  "pillar  recovery."  which 
is  called  secondary  or  retreat  mining. 
During  secondary  mining,  some  or  all  of 
the  coal  pillars  left  to  support  the  mine 
roof  are  extracted  to  obtain  maximum 
recovery  of  the  coal.  As  the  pillars  are 
extracted,  controlled  subsidence  occurs, 
because  the  overburden  sags  into  the 
mined-out  area.  Secondary  mining  can 
increase  coal  recovery  to  85  percent. 

Longwall  Mining  Method 

Longwall  mining  is  a  high-extraction 
mining  method  that  maximizes  coal 
recovery.  Developing  longwall  mine 
main  airways  and  sub-mains 
(underground  ventilation  channels 
needed  for  access  and  ventilation  of  the 
longwall  panels)  is  essentially  identical 
to  developing  room  and  pillar  mining. 


However,  longwall  mining  differs  from 
room-and-pillar  mining  in  that  the  panel 
is  fully  extracted  by  an  automated 
shearer  or  plow.  A  longwall  mining 
operation  can  extract  as  much  as  90 
percent  of  the  coal  in  each  panel. 
Retreat  mining  of  a  longwall  panel  can 
extract  100  percent  of  the  coal. 

The  longwall  mining  method  works  as 
follows: 

1.  Groups  of  three  or  four  parallel 
entries  are  driven  perpendicular  to  the 
main  entry  on  either  side  of  the 
proposed  panel.  The  width  of  the  panel 
varies  from  500  to  1,200  feet,  and  the 
length  of  a  panel  varies  from  4,000  to 
15,000  feet. 

2.  Longwall  mining  removes  the  coal 
in  one  operation  from  a  long  working 
face  or  wall  that  advances,  or  retreats,  in 
a  continuous  line.  The  coal  is  cut  by  a 
shearer  or  coal  plough  which  travels  up 
and  down  along  the  face  and  makes  cuts 
from  27  to  39  inches  deep.  The  broken 
coal  falls  on  to* an  armored  flexible 
conveyor  (AFC)  which  fransfors  the  coal 
to  the  stage  loader. 

3.  The  coal  is  then  conveyed  to  the 
surface  through  several  belt  conveyors. 
Mechanical  steel  supports  known  as 
shields  or  chocks  are  used  to  support 
the  mine  roof  along  the  entire  longwall 
face. 

4.  After  each  cutting  cycle  of  the 
shearer/plough,  the  steel  supports  and 
AFC  are  hydraulically  advanced.  The 
mine  roof  immediately  behind  the  AFC 
is  allowed  to  cave.  The  space  from 
which  the  coal  has  been  removed  is 
either  allowed  to  collapse  or  is 
completely  or  partially  filled  with  stone 
and  debris.  The  roof  rock  that  falls  into 
the  mined  out  area  is  referred  to  as  the 
"gob." 

5.  As  the  overburden  continues  to 
collapse,  effects  of  subsidence  progress 
upwards  toward  the  surface.  However, 
some  solid  coal  barriers  and  pillars  are 
left  in  the  mine  for  haulage,  ventilation, 
and  other  purposes.  Ninety  percent  of 
the  surface  subsidence  caused  by 
longwall  mining  occurs  within  4  to  6 
weeks  of  mining. 

In  the  past  two  decades,  the  longwall 
mining  method  has  become  the  safest, 
most  productive  and  most  economic 
undergrotmd  mining  method.  We  expect 
longwall  mining  to  continue  to  be  an 
important  and  expanding  type  of 
mining.  In  1993.  longwall  mining 
accounted  for  38  percent  of  the  coal 
extracted  by  underground  mining 
methods.  The  Economic  Analysis 
estimates  that  longwall  mining  will 
account  for  48  percent  of  production  by 
2015.  Final  EA,  1999. 

Longwall  mining  requires  only 
approximately  one-third  of  the 
personnel  required  hy  rtxim-and-pUlar 


mining  at  the  face.  The  high  capital 
costs  of  longwall  mining  are  generally 
offset  by  lower  operating  costs  due 
primarily  to  higher  productivity.  The 
average  operating  costs  for  a  coal  mine 
operation  include  the  operating  cost  per 
ton  and  the  return  on  the  capital  cost 
allocated  per  ton.  The  operating  costs 
for  longwall  mining  range  from  S0.50  to 
S2.00  per  ton,  while  operating  costs  for 
room-and-pillar  range  from  $2.00  to 
$7.00  per  ton.  Room-and-pillar  mining 
operating  costs  average  S3. 25  per  ton 
more  than  longwall  mining.  The 
difference  in  costs  is  attributable  to 
higher  labor  and  material  costs  for 
room-and-pillar  mining,  and  to 
economies  of  scale  for  longwall  mining. 

Effects  on  the  Coal  Mining  Industry  and 
on  the  Economy  if  S22(e)  Prohibitions 
Were  Applied  to  Subsidence 

Under  SMCRA,  when  coal  is  mined, 
the  mine  operator  must  meet  all  existing 
subsidence  control  requirements,  as 
outlined  above.  If  section  522(e)  were 
deemed  to  apply  to  subsidence  from 
underground  mining,  the  operator  could 
not  mine  in  any  part  of  the  undergrotmd 
workings  where  mining  would  cause 
subsidence  affecting  a  protected  surface 
feature.  The  surface  area  affected  by 
subsidence  is  usually  considerably 
larger  than  the  area  actually  mined 
underground.  Because  subsidence 
typically  occurs  in  a  funnel  shape 
radiating  upward  and  outward  from  the 
imderground  mine  cave-in.  any  surface 
impacts  may  extend  well  beyond  the 
area  directly  above  the  mine.  Thus,  to 
ensure  that  subsidence  would  not  take 
place  within  a  surface  area  specified  in 
section  522(e).  underground  mine 
operations  would  be  required  to  leave 
coal  in  place  around  each  protected 
feature  for  a  horizontal  distance  much 
larger  than  the  protected  area.  In  many 
cases,  the  amount  of  coal  left  in  place 
to  support  dwellings  would  residt  in  a 
pattern  of  irregular  mined  areas  thai 
would  eliminate  the  contiguous  coal 
reserves  needed  to  make  longwall 
operations  economical.  Consequently, 
few  new  longwall  mines  would  be 
opened.  In  the  Economic  Analysis,  we 
estimate  that  blocking  longwall 
production  would  increase  coal-mining 
and  coal-delivery  costs  and  would  shift 
production  patterns.  The  additional 
coal-mining  and  coal-delivery  costs  to 
the  economy  would  be  approximately 
SZ.65  billion  (discounted)  over  a  20-yBar 
period.  Final  EA,  1999. 

However,  if  the  section  522(e) 
prohibitions  were  applied  to 
subsidence,  subsidence  could  be 
allowed  nonetheless  on  some  lands 
protected  by  522(e)(2).  (3).  and  (4).  and 
some  (e)(S)  areas.  Before  this  could 


happen,  an  operator  would  have  to  get 
a  waiver  or  approval  for  subsidence  on 
the  protected  lands.  The  area  for  which 
an  operator  would  have  to  obtain  a 
waiver  would  include  the  area  directly 
under  the  protected  feature,  and  the  area 
within  any  specified  buffer  zone  around 
the  protected  feature  (either  300  feet  or 
100  feet).  In  the  absence  of  that  waiver, 
the  operator  would  have  to  leave  the 
coal  in  those  areas,  and  in  an  additional 
buffer  area  based  on  the  predicted  angle 
of  draw  and  the  depth  of  the  coal  seam. 
Because  of  the  potentially  large  amount 
of  coal  that  would  have  to  be  left  in  the 
groimd  in  the  absence  of  a  waiver,  we 
estimated  that  if  10  percent  or  more  of 
homeowners  withheld  waivers,  a 
longwall  mining  operation  would  not  be 
economically  viable.  See  Final  EIS, 
1999;  Final  EA,  1999. 
In  Summar)': 

1.  Longwall  mining  is  an  important 
and  expanding  type  of  mining.  It 
accounted  for  38  percent  of  the 
underground  mining  in  1993.  and  is 
forecast  to  increase  its  share  to  48 
percent  by  2015. 

2.  Longwall  mining  is  a  low-cost 
underground  mining  method,  and  in 
some  instances,  may  be  the  only 
economically  feasible  underground 
mining  method  when  the  coal  seam  is 
deep  or  the  roof  is  extremely  fragile. 

3.  The  key  to  the  competitive 
advantage  of  longwall  mining  is  access 
to  large  blocks  of  uninterrupted  coal. 

4.  If  the  prohibitions  of  S22(e)  were  to 
apply  to  subsidence,  longwall  mining 
would  no  longer  be  economically 
feasible  if  as  few  as  10  percent  of  the 
owners  of  occupied  dwellings  denied 
waivers  for  mining. 

A  more  detailed  discussion  of  the 
impacts  is  provided  in  the  Final  EA, 
1999. 

Alternatives  Considered 

We  also  evaluated  potential 
environmental  impacts  of  identified 
rulemaking  alternatives  concerning  the 
applicability  of  section  S22(e) 
prohibitions  to  subsidence.  In  the  EIS 
prepared  for  the  rulemaking,  we 
concluded  that  subsidence-related 
impacts  to  section  522(e)  lands  have 
occurred  in  the  past  and  are  likely  to 
continue  to  occur  irrespective  of 
whether  or  not  the  prohibitions  apply. 
This  conclusion  was  based  on 
information  showing  that  subsidence  on 
National  Forest  lands,  historic  sites 
listed  on  the  National  Register  of 
Historic  Places,  and  roads  is  typically 
allowed  through  either  compatibility 
findings  or  waivers  granted  by  surface 
owners  and  land  managers. 

The  EIS  concludes  tSal  the 
interpretation  in  the  final  rulemaking 


would  have  the  greatest  level  of 
environmental  impact  and  afford  the 
lowest  level  of  protection  to  the  areas 
listed  in  section  522(e)(1).  However,  for 
the  reasons  stated  in  the  EIS,  we  predict 
relatively  limited  potential  impacts  over 
a  20-year  period  from  the  final 
rulemaking.  On  lands  protected  by 
section  522(e)(1).  totaling  nearly  2(X) 
million  acres,  approximately  5  2  million 
acres  are  underlain  by  coal,  but  only 
about  175.(X)0  acres  are  underground 
mineable.  Under  the  final  rule,  less  than 
2  percent  (approximately  3,5(X)  acres)  of 
section  522(e)(1)  lands  is  predicted  to  be 
underground  mined  over  the  next  20 
years.  Those  areas  most  likely  to  be 
impacted  are  lands  within  the  National 
Parks  System  and  National  Recreation 
Areas. 

The  EIS  identified  approximately 
12.600  acres  of  State  park  lands  that 
could  be  affected  by  subsidence-related 
impacts  over  the  next  20  years  if  the 
prohibitions  of  section  522(e)  do  not 
apply  to  subsidence.  However,  the  EIS 
predicted  that  impacts  to  State  and  local 
parks  could  be  reduced  by  as  much  as 
45  percent  under  the  "good  faith  all 
permits"  VER  definition.  This  reduction 
could  be  caused  if  mineral  owners  are 
unable  to  demonstrate  VER  needed  for 
surface  support  facilities  such  as  roads, 
ventilation,  and  face-up  areas  for  access 
to  underground  coal  within  the 
protected  area. 

The  greatest  level  of  impact  is 
predicted  for  occupied  dwellings  in 
section  522(e)(5)  areas.  The  EIS 
estimated  that  approximately  29.600 
would  be  affected  over  a  20-year  period 
under  the  interpretation  that  section 
522(e)  prohibitions  do  not  apply  to 
subsidence.  These  impacts  generally 
would  span  an  extended  period  of  time, 
and  could  result  in  reduced  property 
value,  loss  of  income,  and  disrupUon  to 
many  aspects  of  daily  life.  Homeowners 
could  suffer  financial  burdens  from  the 
repair  of  damaged  land  and  structures. 
And  while  these  impacts  represent  a 
significant  amount  of  disruption  to  the 
dwelling  owners,  they  are  mitigated 
through  the  performance  standards  for 
underground  coal  mining.  Those 
standards  require  that  underground 
mining  operations  repair  adversely 
affected  dwellings,  or  compensate  for 
diminution  in  value. 

However,  in  evaluating  these 
predicted  enviroimiental  impacts,  we 
noted  that  they  are  virtually  identical  to 
the  impacts  of  taking  no  final 
rulemaking  action,  because  the  final 
rule  is  virtually  the  same  as  maintaining 
the  status  quo — the  No  Action 
Alternative.  Final  EIS,  1999. 


c.  This  Rule  Avoids  a  Regulatory  Gap 

As  noted  above,  we  have  concluded 
that  no  regulatory  gap  occurs  as  a  result 
of  section  522(e)  not  applying  to 
subsidence.  This  is  so  because  sections 
516  and  720  and  related  SMCRA 
provisions  provide  ample  authority  to 
regulate  surface  effects  of  underground 
mining  under  existing  regulations.  The 
detailed  description  of  the  existing 
relevant  regulations  in  part  1 
demon.<itrates  that  our  regulations 
implementing  sections  516  and  720 
provide  broad  subsidence  protection, 
and  that  a  prohibition  of  subsidence 
within  the  buffer  zones  around 
dwellings,  roads,  and  other  surface 
features  listed  in  section  522(e)  would 
be  superfluous,  and  that  no  regulator^' 
gap  results  from  our  interpretabon.  And, 
if  there  are  any  environmental  x'alues  or 
public  interests  that  warrant  additional 
protection  beyond  what  is  currently 
provided,  we  have  full  authority  under 
sections  516  and  720  and  other  SMCRA 
provisions,  to  develop  additional 
regulations  to  protect  such  values  or 
interests,  without  the  disruption  in  the 
longwall  mining  industry  that  would 
result  from  applying  section  522(el 
prohibitions  to  subsidence. 

d.  This  Rule  Balances  the  Interests  of 
Surface  Owners  and  Industry 

Our  interpretation  recognizes  that  in 
most  cases,  the  mineral  owner 
purchased  the  property  right  to 
undermine  and  probably  to  subside, 
upon  acquiring  the  mineral  rights.  This 
property  right  has  already  been  made 
subject  to  regulatory  requirements  under 
SMCRA  that  protect  the  surface  owner's 
interests  to  the  extent  Congress  has 
established  specific  requirements.  Thus, 
our  interpretation  best  balances  both  the 
siu'face  and  owner's  interests,  because  it 
ensures  that  the  surface  owner's 
property  rights  are  protected,  and  allows 
the  mineral  owner  to  use  its  mineral 
rights  consistent  with  existing  SMCRA 
subsidence  control  requirements.  And 
most  importantly,  we  believe  that  the 
public  interest  in  protecting  S22(e) 
surface  features  from  subsidence 
damage  will  be  fully  protected  by 
SMCRA's  subsidence  control 
requirements. 

e.  This  Rule  Maintains  Stability  in 
SMCRA  Implementation 

We  believe  that  the  final  rule  will 
cause  minimal  disruption  to  existing 
Stale  regulaton'  programs  and 
expectations  associated  with  them. 
Those  programs  reflect  e.visting  SMCRA 
regulatory  provisions.  We  believe  the 
existing  provisions  adequately  protect 
522(e)  features  and  therefore  do  not 


70850  Federal  Register / Vol.  64.  No.  242/Friday,  December  17,  1999 /Rules  and  Regulations 


require  change.  Because  this  rule 
reflects  current  and  longstanding 
practice  and  policy'  in  state 
administration  of  regulatory  programs,  it 
avoids  unnecessary  change  in  state 
administration  of  regulatory  programs. 

Equally  as  important,  the  finafrule 
enables  the  states  to  retain  flexibility  in 
regulating  coal  mining  operations  and 
protecting  the  environment.  A  goal  of 
the  SMCRA  regulator^'  system  is  to 
create  and  maintain  an  effective  balance 
between  state  and  federal  government. 
SMCRA  sections  101(e).  (g),  and  (k).  To 
achieve  this  balance.  Congress 
established  state  primacy  under 
SMCRA.  See  SMCRA  sections  101(f). 
102(g).  State  primacy  allows  States  to 
develop  and  implement  regulatory 
programs  that  meet  SMCRA 
requirements  and  also  address  the 
.specific  conditions  and  concerns  of 
individual  states.  This  allows  states  to 
address  differences  in  terrain,  geology, 
and  other  conditions  when  regulating 
subsidence. 

.^pplytng  the  section  522(e) 
prohibition  to  subsidence  could  require 
a  major  overhaul  of  State  regulatory 
programs  without  a  commensurate 
benefit  to  the  citizens,  the  environment, 
the  economy,  or  the  State.  We  believe 
that  existing  subsidence  controls  under 
State  and  Federal  programs  properly 
implement  SMCRA,  Without  a  clearly 
demonstrated  need,  a  requirement  to 
impose  new  administrative  burdens  and 
costs  would  waste  State  and  Federal 
resource*. 

f.  This  Rule  Promotes  Safety 

Although  capital-intensive,  longwall 
mining  has  become  the  safest  and  most 
productive  and  economic  underground 
mining  method.  The  result  of  this 
mining  technique  is  almost  immediate 
subsidence  that  is  highly  predictable  as 
to  how  much  surface  lands  will  subside. 
Hydraulic  shields  provide  for  temporary 
support  for  the  miners  and  equipment  at 
the  longwall  face,  and  as  the  mining 
progresses  along  the  longwall  face,  the 
roof  in  the  mined-out  section  collapses. 
The  roof  collapse  progresses  to  the 
surface  via  fracturing  and/or  the  flexing 
of  strata,  and  manifests  itself  as  surface 
subsidence. 

Almost  all  surface  displacement 
occurs  within  days  of  the  underlying 
roof  failure.  The  amount  of  surface 
displacement  is  fairly  predictable  and 
depends  upon  the  thiclaiess  of  the  coal 
seam  and  the  makeup  and  arrangement 
of  the  overlying  strata.  Since  the  amount 
and  timing  of  the  subsidence  is  both 
highly  predictable  and  controlled  it  is 
referred  to  as  "planned  subsidence." 
However,  this  planned  subsidence  can 
cause  damage  to  surface  structures, 


since  no  supporting  coal  pillars  are  left 
within  the  mine  to  support  the  stuface. 
And,  while  the  probability  of 
subsidence  from  longwall  mining  is 
relatively  predictable,  the  nature  and 
extent  of  subsidence  damage  to  surface 
features  and  water  resources  is  less 
predictable.  However,  because  the 
subsidence  occurs  within  a  relatively 
short  period,  usually  during  the  permit 
period,  it  is  usually  easier  to  verify  the 
cause  and  to  ensure  mitigation  or 
compensation  for  any  structural  damage 
and  replacement  of  water  supply. 

In  terms  of  worker  safety,  uie  longwall 
system  also  offers  a  number  of 
advantages  over  room-and-pillar 
mining: 

1.  It  concentrates  miners  and 
equipment  in  fewer  working  sections, 
making  the  mine  easier  to  manage; 

2.  It  improves  safety  through  better 
roof  control  and  reduction  in  the  use  of 
moving  equipment: 

3.  It  eliminates  roof  bolting  at  the 
working  face  to  support  the  mine  roof, 
and  it  minimizes  the  need  for  dusting 
mine  passages  with  inert  material  to 
prevent  coal  dust  explosions; 

4.  It  involves  no  blasting  and 
attendant  dangers; 

5.  It  also  recovers  more  coal  from 
deeper  coalbeds  than  does  room-and- 
pillar  mining; 

6.  The  coal  haulage  system  is  simpler, 
ventilation  is  better  controlled,  and 
subsidence  of  the  surface  is  more 
predictable;  and 

7.  It  offers  the  best  opportunity  for 
automation. 

Thus,  if  longwall  mining  is  not 
precluded,  it  will  continue  to  provide 
greater  safety  and  faster,  more 
controlled,  and  more  quickly  mitigated 
subsidence  damage.  As  discussed  above 
and  in  the  EIS  and  EA.  prohibiting 
subsidence  in  522(e)  areas  could  make 
longwall  mining  infeasible  in 
substantial  parts  of  the  coal  flelds,  and 
thus  could  preclude  the  safest,  most 
economical  and  productive  and  most 
readily  mitigated  method  of 
underground  mining.  See  Final  EIS, 
1999;  Final  EA,  1999. 

g.  This  Rule  Acknowledges  Existing 
Property  Rights 

The  final  rule  recognizes  existing 
property  rights  and  avoids  certain 
potential  compensable  takings  of 
property  interests.  In  most  cases  of 
severed  coal  rights,  the  severance  also 
conveys  the  property  right  to  undermine 
the  surface,  and  may  include  the  right 
to  subside;  and  any  such  rights  would 
still  limit  or  burden  the  surface  property 
rights.  See.  e.g.  R.  Roth,  t.  Randolph,  C. 
Zipper.  Coal  Mining  Subsidence 
Regulation  in  Six  Appalachian  States, 


10  Va.  EnvtI.  L./.  311  (1991);  C.  Fox,  Jr., 
Private  Mining  Law  in  the  1980's,  92 
W.Vo.  I.  Rev.  795  (1990);  T.  Grosham. 
M.  Jamison,  Do  Waivers  of  Support  and 
Damage  Authorize  Full  Extraction 
Mining.  92  W.Vo.  L  Rev.  911  (1990).  We 
believe  failure  to  allow  exercise  of  these 
conveyed  rights  would  be  inequitable 
and  could  risk  compensable  takings. 
The  final  rule  allows  the  holder  of  such 
mining  and  subsidence  rights  to 
continue  to  exercise  them,  subject  to 
existing  SMCRA  regulation. 

m.  Response  to  Comments 

Several  commenters  dispute  the  need 
for  any  rulemaking,  arguing  that  our 
longstanding  interpretation  provides  an 
efficient  system  consistent  with  the 
intent  of  SMCRA.  However,  several 
commenters  disagree,  expressing 
general  support  for  the  clarity  and 
additional  specificity  that  the  rule 
provides.  We  believe  that  the  clarity, 
specificity,  and  relative  stability 
provided  by  a  rulemaking  support 
adoption  of  a  5nal  rule.  Furthermore,  aa 
noted  above  the  district  court  has 
ordered  the  Secretary  to  do  a 
rulemaking  on  the  applicability  of 
section  522(e)  to  subsidence  in 
accordance  with  the  notice  and 
comment  procedures  outlined  in  the 
Administrative  Procedure  Act.  5  U.S.C. 
section  551  et  seq.  National  Wildlife 
Fed'n  v.  Babbitt,  835  F.  Supp.  654 
P.D.C.  September  21, 1993). 

Many  of  the  comments  from  private 
citizens  expressed  general  opposition  to 
the  proposed  rule  and  argued  that 
mining  should  be  prohibited  entirely  in 
the  S22(e)  areas.  Similarly,  some 
commenters  argued  that  the  question 
should  not  be  framed  in  terms  of 
whether  protection  against  subsidence 
is  required  or  not.  but  rather  should 
address  protection  of  the  use  of  surface 
lands  from  all  adverse  effects  of 
underground  mining.  Commenters 
noted  that  subsidence  has  both  direct 
and  indirect  effects.  Thus,  uneven 
settlement  from  mining  can  cause 
dewatering  of  aquifers  and  other 
indirect  effects  on  land  stability,  even 
though  it  may  not  disectly  impair  use  of 
the  land  surface  through  surface 
slumping  and  other  siirface  land 
deformation.  Additionally,  when 
underground  works  intercept  bedding 
planes  and  fracture  zones,  they  can 
cause  dewatering  without  subsidence. 
Commenters  asserted  that  properly 
applying  section  522  would  require  that 
underground  mining  be  prohibited 
where  any  surface  impacts  (direct  or 
indirect)  could  result  from  the 
undei^round  mining  activity. 

SMCRA  prohibits  surface  coal  mining 
operations  in  section  522(e)  areas,  but 
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also  specifies  exceptions  to  those 
prohibitions.  Therefore,  the  proposed 
rule  did  not  include  absolute 
prohibition  as  an  option,  and  we  are  not 
adopting  such  a  prohibition.  Further. 
SMCRA  does  not  prohibit  underground 
mining  per  se  in  section  522(e)  areas,  or 
all  surface  impacts  of  underground 
mining,  and  for  the  reasons  given  above 
we  are  not  adopting  such  a  prohibition. 

A.  SMCRA  Definition  of  Surface  Coal 
Mining  Operations 

Some  commenters  support  our 
interpretation  that  the  definition  of 
"surface  coal  mining  operations" 
embodies  only  surface  activities.  Those 
commenters  note  that  our  interpretation 
is  consistent  with  the  description  of  the 
effect  of  section  701(28)  in  the  Senate 
Report  on  the  version  of  the  definition 
that  was  adopted: 

"Surface  (coall  mining  operations"  •  •  • 
includes  all  area.s  upon  which  occur  surface 
mining  activities  and  surface  activities 
incident  to  underground  mining.  It  also 
Includes  all  ruad.s.  facilities,  structures, 
property,  and  materials  on  the  surface 
resulting  from  or  incidani  to  such  activities. 

S.  Rep.  No.  128,  95th  Cong.  1st  Sess.  98 
(1977)  (emphasis  added). 

These  commenters  agree  with  us  that 
the  legislative  history  of  section  701  can 
reasonably  be  read  to  support  the 
interpretation  that  the  definition  of 
"surface  coal  mining  operations" 
embodies  only  surface  activities. 
Commenters  refer  to  the  discussion  in 
the  1977  House  Report  of  the  definition 
of  "surface  coal  mining  operations': 

(A)  Activities  conducted  on  the  surface  of 
lands  in  connection  with  a  surface  coal  mine 
or  surface  operations  and  surface  impacts 
incident  to  an  underground  coal  mine  •   *   • 

H.R.  Rep.  No.  218  at  43. 

Commenters  also  agree  that  paragraph 
(B)  of  section  701(28)  supports  our 
interpretation.  While  paragraph  (A) 
applies  to  "activities  conducted  on  the 
surface  of  lands  in  connection  with  a 
surface  coal  mine  or'  '  '  "surface 
operations  and  surface  impacts  incident 
to  an  underground  coal  mine  *   *   *.' 
paragraph  (B)  applies  to  "the  areas  upon 
which  such  activities  occur  or  where 
such  activities  disturb  the  natural  land 
surface"  and  to  holes  or  depressions 
"resulting  from  or  incident  to  such 
activities'   '  *"  (emphases  added).  The 
commenters  agree  that  the  only 
"activities"  to  which  paragraph  (B) 
could  refer  are  those  described  in 
paragraph  (A),  namely  those  conducted 
on  the  surface  of  lands  in  coiuiection 
with  a  siu^ace  coal  mine  or  in 
coimection  with  the  surface  operations 
and  impacts  incident  to  an  underground 
coal  mine.  Thus,  commenters  agree  that. 


if  our  reading  of  paragraph  (A)  were  not 
adopted,  paragraph  (B)  would  not  apply 
to  any  aspects  of  underground  mining — 
an  untenable  result. 

Commenters  affirm  that  our  reading  of 
subsection  701(28)  would  not  mean  that 
subsidence  would  be  exempt  from 
regulation  under  the  Act.  since  Congress 
specifically  provided  for  regulation  of 
subsidence  under  section  516  of 
SMCRA. 

In  contrast,  other  commenters  argue 
that  the  plain  meaning  of  the  Act 
establishes  that  subsidence  is  included 
in  the  definition  of  "surface  coal  mining 
operations"  and  is  therefore  prohibited 
in  section  522(e)  areas.  These 
commenters  assert  that  the  language  of 
section  701(2BI(A)  encompasses  two 
elements: 

(1)  "Activities  conducted  on  the 
surfece  of  lands  in  connection  with  a 
surfoce  coal  mine;"  and 

(2)  "Surface  operations  and  surface 
impacts  incident  to  an  underground 
mine." 

These  commenters  argue  that,  in 
addition  to  activities  and  operations 
incident  to  tmderground  mining, 
impacts  incident  to  underground 
mining  also  clearly  constitute  "surface 
coal  mining  operations"  Commenters 
assert  that  the  D.C.  Circuit  staled  that 

"The  most  natural  reading  of  ttie  statute  as 
a  whole,  and  the  definition  in  section  701(261 
in  particular.  "   •   •  suggests  that  'surface 
toal  mining  operations'  encompa.ssi!s  txith 
surface  coal  mines  and  the  surface  impacts 
Isic.  The  decision  said  "effects."!  of 
"undelground  coal  mines.'  National  Wildlife 
Fedn  v  Hodel.  839  F.2d  694.  753  (D.C.  Cir 
1988).  " 

We  do  not  agree  with  commenler's 
interpretation  of  the  significance  of  this 
passage  in  the  court's  1986  decision. 
The  issue  before  the  court  was  whether 
the  requirement  of  SMCI^  section 
71 7(b),  for  replacement  of  water 
supplies  by  the  operator  of  "a  surface 
coal  mine,"  also  requires  water  suppiv 
replacement  by  imderground  mine 
operators.  Thus,  the  interpretation  of 
section  701(28)  as  it  applies  to  522(e) 
was  not  before  the  court,  and  the 
passage  quoted  by  the  commenters  is 
dictum. 

Commenters  also  assert  that,  applying 
'  the  definition  of  'siuface  mining' 
contained  in  the  Act,  i.e.,  "surface 
impacts  incident  to  an  tmderground 
mine,'  "  the  Sixth  Circuit  concluded 
that  imder  section  522(e),  "no  coal 
mining  which  disturbs  the  surfoce  'shall 
be  permitted  *   *   *  on  any  federal  lands 
within  the  boimdaries  of  any  national 
forest."  Rawex  Mining  Corp.  v.  Watt. 
753  F.2d  521.  522,  and  523  (6th  Cir. 
1985)  quoting  sections  701(28)  and 
522(e). 


We  conclude  that  the  quoted  language 
from  the  Ramex  decision  is  best  read  as 
dictum,  since  the  issue  before  the  court 
was  not  the  interpretation  of  section 
701(28),  but  rather  whether  national 
forest  lands  on  which  a  mineral  bolder 
proposed  to  mine  severed  coal  rights, 
were  "federal  lands"  for  purposes  of 
SMCRA  section  522(e)(2).  We  note  in 
passing  that  the  court  used  a  different 
term  ( "surface  mining")  than  the  term 
used  in  section  701(28)  ("surface  coal 
mining  operations")  and  that  the  two 
terms  are  not  properly  interchangeable 
We  also  note  that  the  court  did  not 
quote  and  may  not  have  considered  the 
full  and  correct  language  of  the 
definition  of  "'surface  coal  mining 
operations",  at  section  701(28) 

We  considered  these  comments  and 
the  quoted  comments  of  the  courts.  We 
believe  these  interpretations  would 
require  an  alternative  parsitig  of  the 
definition  of  "surface  coal  mining 
operations  "  in  section  701(28)  in  which 
the  phrase  "surface  impacts  incident  to 
an  underground  coal  mine"  would  be 
read  as  independent  of  the  words 
"activities  conducted  on  the  surface  of 
the  lands."  Therefore,  for  the  reasons  set 
out  below,  we  do  not  agren  with  these 
interpretations. 

There  are  at  least  throe  problems  with 
this  parsing  of  section  701  (28)1  A).  First, 
it  would  render  the  phrase  "on  the 
surface  of  lands"  superfluous,  since  all 
"lactivities  conducted  '   "   •  in 
connection  with  a  surface  coal  mine" 
necessarily  occur  on  the  surface  of 
lands.  The  phrase  has  meaning  only  if 
it  also  modifies  "[activities  conducted 
*   •   'in  connection  with  *   '   •  an 
underground  coal  mine." 

Second,  the  remainder  of  paragraph 
(A)  and  all  of  paragraph  (B)  of  this 
definition  would  not  apply  to 
undergroimd  coal  mines,  since  those 
provisions  refer  back  to  the  surface 
activities  covered  in  the  first  portion  of 
paragraph  (A).  We  do  not  believe 
Congress  could  have  intended  such  a 
result. 

Third,  this  construction  would 
require  the  reader  to  conclude  that  the     ' 
phrase  ""in  connection  with  "  was  not 
intended  to  apply  to  surface  operations 
and  surface  impacts  incident  to  an 
underground  coal  mine.  This  result 
would  confiict  with  our  position  since 
the  inception  of  the  program  that  the 
term  "surface  coal  mining  operations" 
includes  surface  facilities  operated  in 
connection  with  an  underground  coal 
mine.  The  latter  is  a  position  which  we 
regard  as  consistent  with  the  Act  and 
with  legislative  intent,  and  which  we 
reaffirmed  in  a  rulemaking  concerning 
surface  facilities  in  connection  with  an 
undergroimd  coal  mine.  53  FR  47384 
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(Nov.  22.  1988).  Consequently,  we 
believe  the  alternative  parsing  is  not  a 
sound  interpretation  of  the  definition. 
Since  these  problems  with  the 
alternative  parsing  were  not  considered 
by  the  court  in  the  quoted  1988 
decision.  We  believe  the  cour1.s  did  not 
have  the  opportunity  to  address  these 
problems,  and  we  expect  thai  court 
would  not  have  applied  the  quoted 
rationale  if  the  court  had  considered 
these  matters. 

Conunenters  claim  the  1991 
Solicitor's  opinion  offered  contradictor>' 
rationales  for  the  conclusion  that 
"subsidence  from  underground  mining 
is  properly  regulated  solely  under 
SMCRA  section  516  and  not  under 
section  522(e)."  In  their  opinion,  the 
Solicitor  states  that  the  statutory 
definition  of  "surface  coal  mining 
operations"  is,  on  the  one  hand,  clear  on 
its  face  and  excludes  subsidence  and.  on 
the  other  hand,  ambiguous  enough  to 
allow  the  Secretary  [sic]  discretion  to 
exempt  subsidence  from  its  scope, 
(citing  the  M-Op  at  2. 13  [100  I.D.  85 
at  87.  93.  and  99-100)).  We  do  not  agree 
that  the  M-Op  contains  contradictory 
statements.  Rather  the  M-Op  concludes 
that  Congress  has  spoken  to  the  issue, 
and  gives  the  best  reading  of  the 
statutory  language.  The  M-Op  then 
indicates  that,  even  if  this  reading  were 
not  required  by  the  terms  of  the  statute 
and  the  legislative  history,  we  would 
have  ample  authority  to  adopt  the 
interpretation.  The  M-Op  also  notes 
that,  to  the  extent  there  is  confusion  as 
to  the  meaning  of  the  term  "surface  coal 
mining  operations",  an  agency's 
interpretation  of  a  statute  it  administers 
is  enliUed  to  great  deference.  Id. 

Out  proposed  rule  would  interpret 
701(28)  to  include  "activities  conducted 
on  the  surface  of  lands  *   *   •  in 
connection  with  •   •   *  surface 
operations  and  surface  impacts  incident 
to  an  underground  mine."  Commenters 
refer  to  the  M-Op  and  argue  that  if  the 
Secretarys(sic|  juxtaposition  were 
accepted,  it  would  lead  to  the  absurd 
conclusion  that  causing  subsidence  in 
'  section  522(e)  areas  is  permissible 
(because  it  does  not  involve  "activities" 
on  the  surfece)  but  that  correcting 
subsidence  is  prohibited  (because 
reclamation  activities  would  constitute 
"activities  conducted  on  the  surface  of 
lands  in  connection  with  *    *   *  surface 
impacts  incident  to  an  underground 
coal  mine"). 

By  contrast,  several  commenters  agree 
with  our  position  that  the  reclamation  of 
off-permit  subsidence  does  not  require  a 
permit.  In  a  1983  rulemaking,  we 
established  that  the  "permit  area"  for  an 
underground  coal  mine  does  not 
include  the  area  overlying  underground 


mining  where  subsidence  mav  occur.  48 
FR  14820  (Apr.  5,  1983).  Area's 
overlying  underground  mining  are 
included  in  the  definition  of  "adjacent 
area".  SMCRA  section  510(b)(4)  requires 
a  determination  that  "the  areas 
proposed  to  be  mined  are  not  included 
within  an  area  designated  unsuitable  for 
surface  coal  mining  pursuant  to  section 

522  of  the  Act This  statutory 

provision  is  implementing  the 
requirement  for  a  permit  finding  in 
section  773.15(c)(3).  Some  commenters 
further  point  out  that  the  mere  potential 
for  subsidence  is  not  a  surface  coal 
mining  operation  with  attendant 
reclamation  obligation,  {citing 
Government  Brief  before  the  U.S. 
District  Court  in  National  WiJdJife  Fed'n 
v.  Model  at  99-109).  (839  F.  2d  694  (D.C. 
Cir.  1988).  These  conmienters  note  that 
if  subsidence  impacts  occur,  the 
regulations  impose  a  reclamation 
responsibility  upon  an  operator  even  if 
such  impacts  are  outside  the  permit 
area.  The  commenters  also  note  that 
whether  the  impacts  are  inside  or 
outside  the  permit  area,  the  performance 
standards  of  30  CFR  Part  817  provide 
applicable  reclamation  requirements. 
However,  for  other  offsite  "impacts " 
regulated  under  SMOiA,  the 
commenters  observe  that  no  permit  is 
required  to  conduct  reclamation.  These 
commenters  add  that  throughout  the 
years  of  program  implementation,  the 
Department's  position  has  been  clear 
and  consistent:  the  area  overlying 
underground  workings  does  not  need  to 
be  included  in  Che  "permit  area"  for  a 
mine  and  is  not  subject  to  section 
522(b). 

We  agree.  We  believe  otir 
interpretation  is  consistent  with  the 
1983  rulemaking  in  which  wc  defined 
"adjacent  area"  as  "the  area  outside  the 
permit  area  where  a  resource  or 
resources  '   *  *  are  or  reasonably  could 
be  expected  to  be  adversely  impacted  by 
proposed  mining  operations,  including 
probable  impacts  from  imderground 
workings."  30  CFR  701.5.  We  stated  in 
the  April  5. 1983.  rulemaking  that  the 
"requirements  of  section  522(e)  do  not 
apply  to  adjacent  areas",  i.e.,  potential 
off-site  impacts.  48  FR  14816,  Apr.  5, 
1983.  In  that  rulemaking,  wo  defined 
"adjacent  area"  as  "the  area  outside  the 
permit  area  where  a  resource  or 
resources  *   *  *  are  or  reasonably  could 
be  expected  to  be  adversely  impacted  by 
proposed  mining  operations,  including 
probable  impacts  from  underground 
workings."  30  CFR  701.5  Thus,  since 
1983,  our  interpretation  has  been  that 
areas  where  subsidence  may  occur  are 
not  required  to  be  included  in  the 
permit  area,  and  that  section  522(e)  does 


not  apply  to  the  adjacent  areas  (where 
subsidence  may  occur). 

One  commenter  alleges  that  the 
proposed  rule  assumes  that 
underground  mining  could  be 
authorized  within  a  section  522(e)  area 
merely  through  a  redefinition  of 
"surface  impacts  "  as  it  relates  to 
subsidence.  This  commenter  also  alleges 
that  this  assumption  fails  to  account  for 
the  other  surface  impacts  intended  to  be 
avoidjedl  in  section  522(e)  areas: 
dewatering  of  aquifers,  alteration  of  the 
prcvaiUr.g  hydrologic  balance  of  the 
area,  placement  of  mine  support 
structures,  enlryways.  ventilation  shafts, 
and  access  or  haulage  roads.  The 
commenter  mischaracterizes  our 
position.  We  agree  that  some  of  the 
things  listed  by  the  commenter  would 
be  "surface  impacts,"  Other  things 
listed,  including  placement, 
construction,  maintenance,  or  use  of 
structures  or  features  on  the  surface, 
would  be  surface  activities  and  the  areas 
affected  by  them,  and  thus  would  be 
included  in  the  definition  of  surface 
coal  mining  operations. 

Commenters  assert  that  the 
Secretary's  reading  is  contrived  and  also 
fails  to  give  effect  to  the  portion  of 
section  701(28)(A)  that  cross-references 
section  516.  The  commenters  also  assert 
thai  the  "Secretary  concedes  the 
"subject  to"  language  is  merely  a  cross- 
reference  indicating  which  activities 
conducted  on  the  suiface  in  connection 
with  an  underground  coal  mine  are 
surface  coal  mining  operations,  namely, 
those  that  are  subject  to  regulation 
under  section  516  SMCRA". 
Commenters  argue  that  subsidence  is 
equally  subject  to  regulation  under 
section  516,  and  therefore,  under  the 
Secretary's  own  theory,  must  be 
included  within  the  scope  of  section 
701(28)(A),  They  further  suggest  that  the 
Secretary's  Isicj  reading  is  contrary  to 
the  plain  meaning  of  section  701(28)(A), 
and  rests  on  a  contorted  and 
nonsensical  reading  of  the  statutory 
language.  We  are  not  persuaded  by 
commenters'  assertions.  We  believe  that 
our  interpretation  outlined  above  is 
reasonable,  and  that  only  surface 
activities  are  properly  included  under 
section  701(28)(A).  For  the  reasons  set 
out  in  the  rationale  section,  we  have 
concluded  subsidence  is  not  included  in 
paragraph  (A)  of  the  definition  because 
it  is  not  an  activity  conducted  on  the 
surface  of  the  land.  This  interpretation 
is  consistent  with  the  fact  that  there  is 
no  mention  in  paragraph  (A)  of 
subsidence,  underground  activities,  or 
surface  impacts  of  underground 
activities,  which  might  clearly  establish 
that  section  701(28)  did  include 
subsidence.  By  contrast,  paragraph  (A) 
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does  specifically  mention  nuiherous 
activities  that  occur  on  the  surface  of 
lands. 

Commenters  allege  that  even  if 
section  701(28)(A)  were  limited  to 
surface  "activities. "  subsidence  in 
section  S22(e)  areas  would  still  be 
prohibited  by  section  701(28)(B) 
because  the  paragraph  expressly  states 
that  "holes  or  depressions  *   •  • 
resulting  from  or  incident  to  such 
activities"  constitute  "surface  ccal 
mining  operations."  They  further  point 
out  that  in  the  1998  Draft  Environmental 
Impact  Statement  the  Secretary  [sic] 
concedes  that  subsidence  constitutes 
holes  or  depressions: 

Two  types  of  topographic  features  caused 
by  mice  subsidence  are  sinkholes  and 
troughs.  A  sinkhole  is  a  circular  depression 
in  the  ground  surface  that  occurs  when  the 
overburden  collapses  into  a  typically  shallow 
mine  void.  A  trough  is  a  depression  in  the 
ground  surface,  often  rectangular  in  shape 
with  rounded  corners,  that  is  formed  by 
sagging  of  the  overburden  into  a  mined-out 
area. 

We  agree  that  subsidence  may  include 
holes  or  depressions.  However,  for  the 
reasons  explained  above,  our  position  is 
that  only  surface  features  affected  by 
surface  activities  would  be  surface  coal 
mining  operations  under  section 
701(28)(B). 

Commenters  argue  that  subsidence 
not  only  constitutes  "holes  or 
depressions;"  it  also  is  "resulting  from 
or  incident  to  such  activities"  within 
the  meaning  of  the  last  phrase  of  section 
701(28)(B).  In  their  opinion,  the  initial 
excavation  on  the  earth's  surface 
through  which  miners  and  material  are 
conveyed  undergroimd  woiUd 
constitute  "activities"  within  the 
Secretary's  reading  of  section 
701(28)(A).  We  agree  that  the  process  of 
sivface  excavation  would  be  a  surface 
activity.  However,  commenters  go  on  to 
Incorrectly  assert  that  any  subsidence 
that  occurs  is  necessarily  "'resulting 
from  or  incident  to"'  these  stirface 
activities.  Commenters  believe  that 
subsidence  is  functionally  related  to 
these  surface  activities  and  could  not 
occur  uathout  them,  i.e.  subsidence  is 
linked  to  these  surface  activities  in  a 
but-for  chain  of  causation.  Commenters 
refer  to  NWFv.  Model,  839  F.2d  at  742- 
45  (affirming  DOI  rule  that  applied  the 
"resulting  from  or  incident  to"  test  to 
include  even  processing  and  support 
facilities  that  are  entirely  off-site).  We 
do  not  agree  with  this  assertion. 
Subsidence  results  from  underground 
activities,  not  surface  activities.  If  there 
were  no  underground  activities,  there 
would  be  no  subsidence  fiom 
undergroimd  mining. 


Commenters  charge  that  the 
applicability  of  section  522(e)  to 
subsidence  is  confirmed  by  subsection 
522(e)(2)(A)  which  prohibits  "surface 
coal  mining  operations  "  within  national 
forests,  but  allows  a  limited  exception 
where  "surface  operations  and  impacts 
are  incidental  to  an  underground  coal 
mine".  Commenters  argue  that,  if 
"impacts"  were  generally  outside  the 
scope  of  section  522(e),  such  an 
exemption  would  not  have  been 
necessary.  We  do  not  agree.  We 
interpret  the  referenced  language  in 
S22(e)(2)(A)  to  refer  to  surface 
operations  and  impacts  from 
underground  mining  which  are 
included  in  the  definition  of  surface 
coal  mining  operations  at  SMCflA 
section  701(28)(B)  under  our 
interpretation. 

Commenters  allege  that  the  term 
"'activities",  which  the  Secretary 
considers  to  be  the  operative  term  for 
the  entire  definition  of  surface  coal 
mining  operations,  is  conspicuous  by  its 
absence  from  section  522(e)(2)(A).  They 
suggest  that  if  Congress  had  really 
intended  the  tangled  parsing  of  section 
701(28)(A)  proposed  by  the  Secretary,  it 
would  have  drafted  section  522(e)(2)(a) 
to  apply  where  "actiiities  on  the  surface 
of  lands  are  incident  to  an  underground 
coal  mine".  In  their  opinion.  Congress 
did  not  do  so.  however,  and  they 
recommend  that  the  Secretary  respect 
Congress'  decision  to  address 
""impacts". 

We  disagree  with  the  commenters' 
characterization.  Congress  defined  what 
"surface  coal  mining  operations"  means 
in  section  701  (28).  and  then  used  that 
term  in  section  522(e).  The  definition  at 
701(28)  refers  to  "surface  activities", 
and  then  refers  repeatedly  in  701  (28)  to 
"such  activities";  but  activities  are  not 
the  only  thing  included  in  the 
definition.  Section  701(28)  also  specifies 
certain  surface  features  affected  by 
surface  activities.  Section  701(28) 
includes  all  of  the  listed  categories  of 
surbce  activities  and  surface  features. 
Thus,  neither  section  701(26)  nor 
section  522(e)  refers  only  to  surface 
activities.  We  are  not  required  to 
speculate  about  other  ways  Congress 
might  have  drafted  this  provision,  if  we 
have  provided  a  reasonable 
interpretation  of  what  Congress  actually 
did  say.  For  the  reasons  set  out  in  this 
preamble,  we  believe  our  interpretation 
is  reasonable. 

Commenters  suggest  that  the 
Secretary  Isicl  acknowledged  the  import 
of  section  522(e)(2)  in  his  discussion  of 
the  1979  rulemaking: 

Concerning  the  definitions  at  30  CFR 
Sticlion  751. S.  we  reiecled  a  oommenl  that 


"surface  operations  and  impacts  incident  lo 
an  underground  mine"  should  \mi  limited  lo 
subsidence.  44  FR  14990  (Mar  13.  1979).  The 
negolive  implication  would  appear  to  be  that 
fuch  operations  and  impacts  (including 
sub.'iidEncel  arv  otherwise  prohibited  by 
section  S12lel.  (citing  Uio  M-Op  at  1 1  n.  1 7 
HOD  I.D.  1)5  al  92.  fn  17|). 

The  commenters  further  assert  that 
the  Secretary  (sic)  failed  to  offer  any 
fustification  for  ignoring  this  "negative 
implication".  This  comment  refiers  to  a 
passage  in  the  Solicitor's  M-Op  In  that 
passage,  the  Solicitor  did  not  ignore  the 
implication  but  rather  recognized  it  as 
one  of  numerous  arguably  inconsistent 
actions  by  OSM  over  the  history  of 
implementing  S22(e).  Similarly,  in  the 
proposed  rule,  we  did  not  ignore  the 
negative  implication,  but  rather 
considered  it  as  well  as  all  other 
relevant  factors.  This  rulemaking  is  the 
first  time  we  specifically  address  the 
issue  with  this  level  of  detailed  analysis. 
And  in  this  final  rule,  for  the  reasons 
staled  above  in  the  rationale  section,  we 
are  not  adopting  the  interpretation 
urged  by  these  commenters. 

Commenters  claim  that  the  1979 
rulemaking  explicitly  defines  the 
section  522(e)(2)(A)  phrase  "surface 
operations  and  impacts  incident  to  an 
underground  coal  mine"  lo  include 
activities  that  are  not  conducted  on  the 
surface  of  the  lands: 

lA]n  activities  involved  in  orreUted  to 
underground  coal  mining  which  are  either 
conducted  on  the  surface  of  the  land, 
produce  changes  in  the  land  surface  or 
disturb  the  surface,  air  or  water  resources  of 
lh«  area,  including  at)  activities  listed  in 
section  701(28)  of  the  Act  and  the  definition 
of  surface  coal  mining  operations  appearing 
in  section  700.S  of  this  chapter. 

30  CFR.  761.5. 

Commenters  urge  that  because 
subsidence  both  "producelsj  changes  in 
the  land  surface"  and  "disturbls)  the 
surface,  air.  and  water  resources,"  it  is 
included  within  the  second  and  third 
disjunctive  clauses  of  the  definition.  We 
agree  that  subsidence  is  a  surface  impact 
incident  to  an  underground  coal  mine. 
However,  for  the  reasons  outlined  above 
in  section  U.  B.,  we  do  not  agree  that 
subsidence  is  a  surface  coal  mining 
operation  subject  to  the  prohibitions  of 
section  522(e).  That  is,  we  interpret 
section  701(28)(A)  to  apply  only  to 
surface  activities  of  the  types  listed  in 
that  section  (and  not  to  surface 
operations  and  impacts  per  set):  and  we 
interpret  section  70l(28)(B)  to  apply 
only  to  the  areas  and  features  listed;  and 
therefore  section  701(28)  does  not 
include  subsidence. 

Other  commenters  agree  with  us  .  and 
argued  that  attempting  to  glean  the  term 
subsidence  from  the  language  of 
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subsection  (B)  is  unavailing.  The  two 
words  "holes  or  depressions."  for 
instance,  do  not  consstitute  Congress' 
vernacular  for  subsidence.  We  disagree 
in  part  with  this  comment.  Subsidence 
may  result  in  a  hole  or  depression,  but 
subsidence  would  be  included  under 
section  701(28)  only  if  it  is  a  surface 
feature  affected  by  surface  activities,  as 
provided  in  section  701(28)(B). 

B.  Congressional  Intent 

As  discussed  below,  various 
commenters  point  to  language  in  the 
Congressional  reports  that  appears  to  be 
imprecise  and  inconsistent  with  other 
report  language  and  with  the  terms  of 
the  statute.  We  believe  that  in  any  case, 
the  language  of  the  ,^ct  prevails. 

A  group  of  commenters  allege  that  the 
legislative  history  of  SMCRA  establishes 
that  Congress  intended  that  subsidence 
due  to  underground  mining  be 
considered  a  surface  coal  mining 
operation,  and  that  subsidence  therefore 
is  prohibited  in  areas  protected  under 
SMCRA  section  522(e).  These 
commenters  argue  that  committee 
reports  from  both  houses  of  Congress 
compel  a  conclusion  that  subsidence 
constitutes  "siu-face  coal  mining 
operations"  and  is  therefore  subject  to 
section  S22(e).  Commenters  note  that 
the  Senate  Report  includes  a  statement 
that  the  hazards  from  the  surface  effects 
of  underground  coal  mining  include  the 
dumping  of  coal  waste  piles,  subsidence 
and  mine  fires.  The  commenters  refer  to 
three  statements  in  the  Senate  Report  on 
SMCRA,  to  support  their  claim: 

(1)  The  Act  was  addressed  to  "surface  coal 
mining  operations — including  exploration 
aclivilies  and  the  surface  effects  of 
underground  mining. 

(2)  Initial  regulatory  requirements  extend 
10  "lain  surface  coal  mining  operations, 
which  include,  by  definition  surface  impacts 
incident  to  underground  coal  mines"; 

(3)  The  Senate  Report  characterizes 
"Surface  coal  mining  operations"  as 
including  not  only  traditionally  regarded  coal 
surface  mining  activities  but  also  surface 
operations  incident  to  underground  coal 
raining,  and  exploration  activities.  The  effect 
of  this  definition  is  that  coal  surface  mining 
and  surface  impacts  of  underground  coal 
mining  are  subject  to  regulation  under  the 
Act" 

S.  Rep.  No.  128,  9Sth  Cong.,  1st  Sess.  49, 
SO,  71,98(1977). 

We  have  considered  the  materials 
cited  by  the  commenters.  We  are  not 
persuaded  by  the  commenters' 
arguments  and  interpretations.  We  agree 
that  Congress  considered  subsidence  to 
be  a  stirface  impact  and  a  surface  effect 
incident  to  underground  mining 
However,  for  the  reasons  given  above, 
we  do  not  agree  that  Congress  intended 
to  include  subsidence  in  the  definition 


of  a  surface  coal  mining  operation.  We 
recognize  that  the  Act  addresses 
subsidence  as  a  surface  effect  of 
underground  mining,  but  we  believe  the 
Act  addressed  those  effects  in  sections 
516.  and  subsequently  720,  and  not  as 
surface  coal  mining  operations  under 
sections  701(28)  and  522(e). 

Regarding  the  first  quoted  passage 
from  the  1977  Senate  Report,  we  believe 
the  report's  statement  that  coal 
exploration  is  included  in  "surface  coal 
mining  operations",  is  inconsistent  with 
the  statutory  definition  in  section 
701(28).  The  definition  in  section 
701  (28)  explicitly  excludes  coal 
exploration.  It  is  not  clear  whether  the 
passage's  reference  to  "surface  effects" 
is  a  vague  reference  to  the  surface  effects 
of  surface  activities  or  is  another 
inconsistency  with  the  statutory 
language.  In  the  alternative,  this  might 
be  an  anachronism,  a  reference  to  an 
earlier  version,  that  should  have  been 
deleted  from  the  final  bill.  It  is  also 
possible  that  this  report  statement 
reflects  inconsistencies  in  Congress' 
interpretation  of  701  (28).  In  any  case,  if 
there  is  a  conflict  between  report 
language  and  statutory  language,  the 
statutory  language  must  prevail. 

Regarding  the  second  quoted  passage 
fivm  the  Senate  Report,  which  refers  to 
initial  program  requirements,  we  are 
unsure  what  Congress  intended  by  this 
statement.  While  this  passage  might  be 
read  to  provide  that  subsidence  is 
included  in  "surface  coal  mining 
operations",  we  have  never  interpreted 
the  SMCRA  initial  program 
requirements  to  apply  to  subsidence. 
And  that  issue  is  not  within  the  scope 
of  this  rulemaking. 

Regarding  the  third  quoted  passage 
from  the  Senate  Report,  commenters 
believe  this  passage  is  especially 
significant  in  light  of  narrower  language 
in  previous  Senate  reports.  For  example, 
one  earlier  report  said,  "The  effect  of 
this  definition  is  that  only  coal  surface 
mining  is  subject  to  regulation  under  the 
Act."  S.  Rep.  No.  28,  94th  Cong.,  1st 
Sess.  224  (1975);  S.  Rep.  No.  402,  93d 
Cong.,  1st  Sess.  74  (1973).  Conamenters 
believe  the  very  different  language  in 
the  1977  Senate  Report  was  no  mere 
accident,  but  rather  a  deliberate  choice 
of  more  expansive  words.  We  are  not 
sure  what  significance  to  attribute  to  the 
third  quoted  passage.  That  language 
may  be  interpreted  to  confirm  our 
interpretation,  because  the  passage  says 
the  definition  of  "surface  coal  mining 
operation"  includes  surface  operations 
incident  to  underground  mines,  and 
concludes  that  the  effect  is  to  regulate 
surface  impacts.  We  believe  that  by 
referring  to  surface  operations  incident 
to  underground  coal  mining,  the  passage 


may  be  referring  to  surface  activities 
incident  to  underground  coal  mining. 
Thus,  this  may  be  an  imprecise 
reference  to  the  statutory  language.  This 
latter  hypothesis  is  supported  by  the 
fact  that  the  passage  asserts  that  the 
term  "surface  coal  mining  operation" 
applies  to  exploration.  However,  the 
enacted  definition  specifically  excludes 
exploration,  and  we  have  always 
interpreted  the  definition  to  exclude 
exploration.  For  the  reasons  outlined 
above,  we  believe  the  reading  urged  by 
these  commenters  inconsistent  with  a 
careful  parsing  of  the  language  of 
section  701(28)  (A)  and  (B),  because  it 
would  not  apply  section  701(28)(B)  to 
imderground  mining. 

In  summary,  the  quoted  passages  from 
the  Senate  Report,  read  alone,  do  raise 
some  questions  about  Congress'  intent, 
and  are  not  the  most  precise  guidance. 
However,  we  believe  our  interpretation 
of  the  language  of  section  701.28  itself 
is  reasonable.  We  have  found  no  other 
interpretation  which  gives  meaning  to 
allparts  of  the  definition. 

Commenters  also  believe  that 
Congress  intended  to  encompass  more 
than  merely  .subsidence  effects  in 
including  undergrotmd  mining  within 
the  ambit  of  the  term  "surface  coal 
mining  operations."  They  charge  that 
acid  mine  drainage,  waste  disposal,  fire 
hazards,  disturbances  to  the  hydrologic 
balance,  surface  operations  and 
structures,  impacts  on  fish  and  wildlife 
and  related  environmental  values  were 
impacts  of  imderground  mining  to  be 
regulated  through  the  application  of  the 
performance  standards.  S.  Rep.  No.  95- 
128,  95th  Cong..  1st  Sess.  98  (1977).  We 
do  not  taJce  the  position  that  the  term 
"surface  operations  and  surface 
impacts  "  of  undeigrotmd  mining 
addresses  only  subsidence.  This 
rulemaking,  however,  addresses  only 
the  question  of  whether  the  prohibitions 
of  section  S22(e)  apply  to  subsidence. 

Commenters  allege  that  the  statutory 
framework  of  SMCRA  clearly  applies 
the  prohibitions  of  section  522(el  to 
subsidence,  and  commenters  assert  that 
the  House  Report  supports  their 
allegations.  They  point  to  the  statement 
in  the  report  that  "environmental 
problems  associated  with  underground 
mining  for  coal  which  are  directly 
manifested  on  the  land  surface  are 
addressed  in  section  212  [i.e.,  section 
516)  and  such  other  sections  which  way 
have  application.  These  problems 
include  surface  subsidencel.j"  H.R.  Rep. 
No.  218,  95th  Cong..  1st  Sess.  125-126 
(1977)  (emphasis  added). 

We  do  not  agree  that  this  portion  of 
the  House  Report  on  section  516 
supports  commenter's  contention. 
Commenters  apparently  assume  that  the 
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emphasized  language  means  that  section 
701(28)  includes  subsidence  and  that 
therefore,  the  prohibitions  of  section 
522(e)  must  apply  to  subsidence. 
However,  nowhere  does  the  quoted 
language  say  this.  Commenters  cite  no 
basis  for  such  a  conclusion:  and  we 
know  of  no  basis  for  that  conclusion. 
We  believe  the  underlined  House  Report 
language  would  include  any  other 
.SMCRA  sections  that  apply  to  stirface 
environmental  problems  associated  with 
underground  mining  but  for  the  reasons 
outlined  above,  we  do  not  agree  that 
sections  701(28)  and  522(e)  apply  to 
subsidence. 

Another  coramenter  points  to  the 
Secretary's  statement  that  subsidence 
effects  constitute  "surface  impacts  " 
incident  to  an  underground  mine. 
Commenters  assert  that  if  Congress  had 
wished  to  cover  only  surface  activities 
as  the  Secretary  suggests,  it  would  not 
have  included  the  additional  word 
"impacts':  and  that  the  Secretary's 
theory  renders  this  additional  word 
surplusage.  We  disagree.  As  discussed 
above,  we  interpret  701(28)(A)  to  apply 
to  surface  activities  "in  connection  with 
(1)  surface  operations  and  (2)  surface 
impacts  incident  to  an  underground 
coal  mine".  Thus,  if  surface  impacts  are 
incident  to  an  undergrotmd  mine,  then 
surface  activities  in  connection  with 
them  constitute  surface  coal  mining 
operations. 

Cortunenters  further  argue  that  the 
Secretary's  reading  makes  no  sense. 
Commenters  assert  that  the  reading 
given  by  the  Secretary  [sicj  would  have 
the  second  component  of  701(28)(A) 
include  "activities  conducted  on  the 
surface  of  lands  in  cormection  with 
*    ■    *  subject  to  the  requirements  of 
section  516  surface  operations  and 
surface  impacts  incident  to  an 
underground  coal  mine."  Citing  M-Op 
pp.  2, 13  (100  l.D.  85  at  87.  93  (July  10. 
1991)1.  Commenters  claim  there  would 
be  no  reason  for  Congress  to  refer  to 
"activities  conducted  on  the  surface  of 
lands  in  connection  with  •  *   •  surface 
operations"*   *    *"  Once  Congress  had 
swept  "activities"  within  the  scope  of 
the  definition,  nothing  additional  would 
be  accomplished  by  adding  the  word 
"operations."  Commenters  also  suggest 
that  there  would  be  no  reason  for 
Congress  to  refer  to  "activities 
conducted  on  the  surface  of  lands  in 
cotuection  with  *   '   "  surface 
impacts". 

We  disagree.  All  of  the  words  of  the 
definition  are  given  meaning  under  our 
interpretation.  Contrary  to  conmienter's 
assertion,  neither  "surface  operations" 
nor  "surface  activities"  is  surplusage  or 
uiuiecessary  under  our  interpretation. 
These  terms  help  to  delineate  what  is 


included  and  what  is  excluded.  For 
example,  there  can  be  onsite  activities 
that  have  no  connection  with  the 
surface  operations  of  the  mine.  The 
statutory  language  excludes  such 
activities  from  the  definition.  Further, 
there  may  be  activities  that  are  not 
conducted  on  the  .surface  but  are  in 
connection  with  surface  operations.  The 
statute  also  excludes  these  activities 
from  the  definition.  We  also  believe 
there  can  be  surface  activities  that  are 
not  in  connection  with  surface 
operations  or  .surface  impacts  of  an 
underground  mine,  and  there  can  be 
surface  activities  in'coimection  with 
imderground  impacts  rather  than 
surface  impacts.  We  believe  Congress 
intended  to  exclude  all  of  these  types  of 
activities,  and  that  the  words  of  the 
definition  are  needed  to  make  this  clear. 

Cortunenters  assert  that  the 
Secretary's  statement  that  "section 
701(28)  does  not  specifically  mention 
subsidence  "  (62  FR  4868)  offers  no  basis 
for  retreating  from  the  plain  meaning  of 
SMCRA.  As  discussed  above,  we  do  not 
agree  with  conunenter's  assumption  as 
to  what  is  SMCRA's  plain  meaning  on 
this  issue.  Further,  this  statement  refers 
to  only  one  of  a  number  of  factors  we 
considered  in  reaching  its 
interpretation.  Commenters  also  argue 
that  acceptance  of  this  statement  would 
require  rejection  of  the  Secretary's  Isicj 
own  interpretation.  These  commenters 
allege  that  under  the  Secretary's  [sicj 
interpretation,  "face-up  or  mine  portal 
areas"  associated  with  imderground 
mines  are  banned  in  section  522(e) 
areas.  Citing  M-Op  at  13.  n.l9  (100  l.D. 
85  at  87  fn.  19).  Commenters  note  that, 
however,  neither  section  701(28)  nor 
section  522(e)  mentions  either  of  these 
two  items.  We  do  not  accept 
commenter"s  comparison.  Our  analysis 
makes  clear  that  "face-up  or  mine  portal 
areas"  would  come  within  the  terms  of 
701(28).  because  they  are  areas  where 
surface  activities  disturb  the  surface  in 
cormection  with  surface  operations  of 
an  underground  coal  mine.  Commenters 
also  note  the  Secretary's  assertion  that 
section  516(c)  applies  to  subsidence 
{citing  62  FR  4869).  even  though  the 
word  "subsidence"  never  appears  there. 
We  have  consistently  taken  the  position 
that  subsidence  could  pose  an 
"imminent  danger",  and  thus  is  within 
the  terms  of  section  516(c).  We  note  that 
interpretation  of  S16(c)  is  outside  the 
scope  of  this  rulemaking. 

Conmienters  feel  the  Secretary's 
assertion  that  subsidence  is  regulated 
only  under  section  516  is  contrary  to  the 
House  report's  reference  to  "such  other 
sections  which  may  have  application" 
to  "subsidence."  They  argue  that  since 
subsidence  is  explicitly  mentioned  only 


in  section  516.  the  only  way  it  can  be 
regulated  by  "other  sections  "  is  if  it 
constitutes  ""surface  coal  mining 
operations",  and  therefore,  it  is  banned 
in  section  522(e)  areas.  Cortunenters" 
conclusion  is  flawed.  For  example, 
other  SMCRA  sections  that  may  be 
applicable  to  subsidence  or  subsidence 
related  impacts  may  include:  Sections 
508  (reclamation  plan  requirements). 
510  (permit  approval).  515  (portions 
concerning  prime  farmlands)  and  720 
(subsidence). 

According  to  commenters,  because  we 
are  unable  to  explain  away  these  clear 
expressions  of  legislative  intent,  we  are 
reduced  to  suggesting  in  effect  that, 
because  the  Senate  Report  once  refers  to 
"surface  activities  incident  to 
imderground  mining. "  any  reviewing 
Court  should  overlook  the  word 
"impacts  "  in  sections  701(28)(A)  and 
522(e)(2)(A),  and  should  ignore  the 
three  references  to  "impacts  "  and 
"'effects'"  elsewhere  in  the  Senate 
Report.  Commenters  are  wrong.  As 
explained  above,  we  are  not 
overlooking,  nor  do  we  advocate 
overlooking,  the  use  of  the  term 
"impacts  "  in  section  701(28)  or  522(el 
Rather,  our  interpretation  gives  full  and 
reasonable  meaning  to  all  terms  in  those 
sections.  In  contrast,  commenter's 
interpretation  would  render  the  second 
half  of  the  definition,  at  701(28)(B), 
inapplicable  to  underground  mining. 
That  interpretation  is  untenable. 
Furthermore,  we  have  not  ignored  the 
referenced  passages  in  the  legislative 
history.  To  the  extent  the  passages  of 
legislative  history  quoted  by 
commenters  caimot  be  explained  or 
reconciled  with  the  language  of  section 
701(28).  we  believe  the  language  of  the 
Act  must  prevail. 

Commenters  also  argue  that  our 
position  is  not  supported  by  legislative 
history  allegedlv  showing  that 
underground  and  surface  mining 
"require  significant  differences  in 
regulatory  approach  "  Citing  62  FR 
4865.  In  support  of  their  argument,  they 
point  out  that  (1)  diffeiences  in 
regulatory'  approach  to  the  two  kinds  of 
mining  in  areas  where  they  arc 
permitted  in  no  way  conflicts  with  an 
evonhanded  prohibition  of  both  surface 
mining  and  the  surface  impacts  of 
underground  mining  in  the  special  areas 
enumerated  in  section  522(e).  and  (2) 
where  Congress  wanted  to  allow  the 
Secretary  Isicj  to  accommodate 
differences  between  the  two  kinds  of 
mining,  it  said  so.  Commenters 
mischaracterize  our  position.  We 
believe  that  not  applying  522(e)  to 
subsidence  is  one  of  the  differences  in 
regulatory  approach  countenanced  by 
Congress'in  Title  V  of  SMCRA. 
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Likewise  without  merit,  comroenters 
charge,  is  the  SecrBtar>''s  citation  of 
legislative  histor>'  allegedly  showing 
that  "most  of  the  impacts  of  unregulated 
pre-SMCRA  surface  mining  resulted 
from  surface  activities  that  were  more 
immediate  and  more  readily  observable, 
and  the  resulting  conditions  were 
relatively  accessible  for  reclamation." 
Citing  62  FR  4866.  Furthermore,  they 
contend  that  the  Secretary  does  not 
e.xplain  how  this  distinction  supports 
exempting  subsidence  from  section 
522(e),  and  they  submit  that  it  does  not. 
Commenters  assert  that,  if  anything,  the 
greater  difficulty  of  reclaiming 
subsidence-impacted  surface  features 
makes  the  preventive  approach  of 
section  522(e)  more  necessary,  not  less. 
Commenters  have  offered  no  basis  for 
these  assertions,  and  we  believe  neither 
the  record  nor  our  experience  support 
commenters'  characterizations.  For  the 
reasons  given  above,  we  find  these 
comments  unpersuasive. 

Commenters  allege  the  legislative 
history  of  section  720  further  confirms 
that  subsidence  is  covered  by  the  term 
"surface  coal  mining  operations."  In 
support  of  their  position,  they  submit 
two  points.  First,  that  the  final  bill 
enacted  by  Congress  rejected  a  proposed 
amendment  included  in  the  House 
committee  bill: 

Notwithstanding  the  reference  to  surface 
impacts  incident  to  an  underground  coal 
mine  in  paragraph  (2a)(A).  for  the  purpose  of 
section  .'i2Z(e).  the  term  "surface  coal  mining 
operations"  shall  not  include  subsidence 
caused  by  an  underground  coal  mine. 

(Section  2805(b)  of  the  committee  bill, 
proposing  to  add  section  701(35)P)  to 
SMCRA).  H.R.  Rep.  No.  102-474,  pt.  8 
at  133  (1992). 

The  authors  of  this  amendment  stated 
that  it  "clearly  exempts  land  surface 
subsidence  from  the  prohibitions  of 
section  S22(e)  of  the  Act."  Id.  pt.  8  at 
133.  Commenters  believe  that  the  House 
committee's  attempt  to  "exempt" 
subsidence  from  section  522(e) 
necessarily  reflects  the  committee's 
understanding  that,  absent  such  an 
exemption,  subsidence  was  covered  by 
section  522(e).  This  statement  is  not 
necessarily  true.  It  is  just  as  likely  that 
the  proposed  amendment  was  rejected 
because  Congress  was  aware  of  the 
language  of  the  Act  and  its 
interpretation,  including  the  M-Op,  and 
agreed  that  section  701(28)  is  properly 
interpreted  as  not  including  subsidence; 
so  that  no  further  amendment  of  the  Act 
was  required  in  order  to  exclude 
subsidence. 

Second,  commenters  submit  that 
Congress's  ultimate  rejection  of  another 
House  committee  amendment  to 
SMCRA  may  raise  issues  with  respect  to 


the  interpretation  of  section  717(b),  but 
does  not  raise  an  issue  concerning  the 
committee's  understanding  that 
provisions  in  section  701(28)  cover 
surface  impacts,  not  merely  surface 
activities.  The  House  committee 
proposed  an  amendment  to  SMCRA 
section  717.  stating  that: 

Section  2805(a)(1)  would  amend  section 
717(b)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  to  clarify  the 
terminology  used  under  that  subsection. 
Recent  litigation  has  called  into  question 
whether  Congress,  in  using  the  term  "surface 
coal  mine  operation"  in  section  717(b), 
intended  to  require  underground  coal  mine 
operators  to  replace  water  supplies  *   '   '. 

The  Committee,  in  formulating 
legislation  that  was  enacted  as  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977,  did  not  intend 
to  exclude  the  impacts  of  undergrotmd 
mining  from  the  scope  of  section  717(b). 
However,  in  light  of  the  litigation, 
section  2805(a)(1)  amends  section 
71 7(b)  of  the  Act  with  the  terminology 
defined  under  section  701(28)  of  the  Act 
so  that  a  clear  reading  of  the  law 
expressly  includes  the  surface  impacts 
incident  to  an  underground  coal  mine 
imder  the  scope  of  section  717(b).  H.R. 
Rep.  No.  102-474,  pt.  8  at  132  (1992) 
(emphasis  added).  However,  this 
proposed  amendment  was  not  accepted 
by  (Congress.  In  any  case,  we  believe  that 
Congress'  action  on  this  proposed 
amendment  to  SMCRA  section  717  is 
irrelevant  to  the  issues  in  this 
rulemaking  because  this  action 
postdated  passage  of  SMCRA  and  did 
not  concern  section  522(e)  or  section 
701(28). 

We  also  received  other  comments  that 
agree  with  our  analysis  of  the  legislative 
history.  These  commenters  also  argue 
that  a  compelling  indication  of 
Congressional  intent  can  be  foimd  on 
pages  94-95  of  House  Report  95-21 8 
(Apr.  22, 1977).  The  commenters  assert 
that  the  focus  of  Congress  relative  to 
section  522  in  general,  and  522(e) 
specifically,  was  on  surface  mining 
impacts.  Commenters  argue  that  the 
report,  under  the  tide  of  "Land  Use 
Considerations",  addresses  the  lands 
unsuitable  for  mining  provision  of 
section  522.  The  report  states: 

The  committee  wishes  to  emptiasize  that 
this  section  does  not  require  the  designation 
of  areas  as  unsuitable  for  surface  miniog 
other  than  where  it  is  demonstrated  that 
reclamation  of  an  area  is  not  physically  or 
economically  feasible  under  the  standards  of 
the  act  •   *   • . 

Although  the  designation  process  will 
serve  to  limit  mining  where  such  activity  is 
inconsistent  with  rational  planning  in  lire 
opinion  of  the  committee,  the  decision  to  bar 
surface  raining  in  certain  circumstances  is 
belter  made  by  Congress  itself.  Thus  section 


S22(e)  provides  that,  subject  (o  valid  existing 
rights,  no  surface  coal  mining  operation. 
except  those  in  existence  on  the  dale  of 
enactment,  shall  be  permitted  •    •   * 

As  subsection  522(e)  prohibits  surface  coal 
mining  on  lands  within  the  boundaries  of 
national  forests,  subject  to  valid  existing 
rights,  it  is  not  the  intent,  nor  is  the  eflecl  of 
this  provision  to  preclude  surface  coal 
mining  on  private  inholdings  within  the 
national  forests.  The  language  "subject  to 
valid  existing  righl.s"  in  section  522(e)  is 
intended,  however,  to  make  clear  that  the 
prohibition  of  strip  raining  on  the  national 
forests  is  subject  to  previous  court 
interpretations  of  valid  existing  rights  *  *  *. 
(Emphasis  added) 

H.R.  Rep.  No.  95-218  at  94,  95. 

The  commenters  argue  that  the 
second  paragraph  goes  directly  to  the 
Congressional  intent  to  address  "surface 
mining"  in  creating  522(e)  buffer  zones. 
The  commenters  also  argue  that 
frequent  use  of  the  term  "surface 
mining"  while  addressing  the 
"reclamation"  related  goals  in  the  Act; 
the  discussion  about  "strip  mining" 
(which  has  the  same  limited  meaning  as 
surface  mining  and  surface  coal  mining) 
in  the  national  forests;  and  the  absence 
of  any  subsidence  reference  anywhere 
in  this  discussion,  seem  clearly  to  direct 
section  522  to  surface  mining  and  to 
exclude  subsidence  from  the  realm  of 
consideration. 

We  agree  in  part  with  these 
comments.  While  the  House  Report 
language  quoted  by  the  commenters 
does  refer  to  the  effect  of  section  522(e) 
on  surface  mining,  we  do  not  believe 
that  SMCRA  section  522(e)  addresses 
only  surface  mining.  As  discussed 
above,  we  believe  the  language  of 
section  701(28)  also  encompasses 
surface  activities  in  connection  with 
underground  mining,  as  well  as  other 
surface  features  affected  by  surface 
activities.  Paragraph  (B)  includes  a 
lengthy  list  of  specific  surface  features 
included  in  this  last  category. 

C.  History  of  Interpretation  as  to 
Applicability  of  Section  522(e) 
Prohibitions  to  Subsidence 

As  previously  discussed  in  other 
sections  of  this  nUe,  we  recognize  that 
there  appears  to  have  been 
inconsistency  in  our  past 
interpretations.  However,  we  conclude 
that  the  majority  of  past  OSM 
rulemaking  and  regulatory  practices 
have  not  considered  subsidence  to  be  a 
siuiace  coal  mining  operation,  have  not 
applied  section  522(b)  prohibitions  to 
subsidence,  and  have  not  required 
regulatory  authorities  to  do  so. 
Comments  on  this  aspect  of  this 
rulemaking  fall  into  two  camps. 
Numerous  comments  allege  that  we 
have  consistenUy  taken  the  position  that 


subsidence  is  not  subject  to  the 
prohibitions  of  522(b).  Other  comments 
assert  that  we  have  properly  taken  the 
position  that  subsidence  is  subject  to  the 
prohibitions  of  522(e).  Both  sets  of 
commenters  have  cited  numerous 
instances  to  support  their  positions. 
Neither  position  is  entirely  correct.  As 
discussed  above,  we  acknowledge  that 
our  past  actions  have  not  been 
consistent  on  this  issue. 

Several  commenters  argue  that  in  the 
administrative  histor>'  of  the 
implementation  of  SMCRA,  we  have 
never  interpreted  the  statute  to  apply 
section  522(e)  to  subsidence. 
Furthermore,  these  commenters  argue 
that  there  exists  a  longstanding 
interpretation  of  SMCRA  that  section 
516  provides  the  exclusive  provision  to 
control  subsidence  effects.  Commenters 
disagree  with  our  statement  in  the 
proposed  rule  that  in  the  past  we  have 
not  taken  a  definitive  position  on  the 
issue  of  the  applicability  of  section 
522(e)  to  subsidence.  The  commenters 
believe  the  administrative  history  shows 
from  the  outset  the  agency  never 
interpreted  the  statute  to  apply  section 
522(e)  to  subsidence.  These  commenters 
referred  to  the  examples  we  mentioned 
in  the  proposed  nUe  to  illustrate  that  the 
agency  has  not  taken  a  consistent  and 
definitive  position.  The  commenters 
describe  these  examples  as  aberrational 
and  pale  in  comparison  to  the 
overwhelming  evidence  demonstrating 
that  section  522(e)  has  not  been  applied 
in  the  federal  nUes  or  state  programs  to 
subsidence.  The  commenters  emphasize 
that  the  examples  were  used  bv  us  to 
describe  what  the  agency  calls  "negative 
implications",  but  these  commenters 
feel  that  the  agency  has  misconstrued 
the  implication  properly  drawn  from 
these  examples.  For  the  reasons 
discussed  above  in  Part  II.  B.  we  do  not 
agree  with  commenters  assertions  that 
OSM'  interpretation  has  consistenUy 
been  that  522(e)  does  not  apply  to 
subsidence.  The  proposed  rule  and  this 
preamble  acknowledge  numerous  past 
explicit  or  apparent  inconsistencies. 

In  contrast,  other  commenters  allege 
that  our  proposed  interpretation  is  an 
abrupt  substantive  change  of  agency 
policy,  particularly  from  the  1979 
regulations  and  actions  taken  by  the 
agency  in  1984  and  1985.  The  ' 
commenters  assert  that  in  the  1979 
rulemaking  that  established  the 
permanent  regulatory  program 
regulations,  the  agency  indicated 
plainly  that  the  jurisdictional  term 
"surface  operations  and  surface  impacts 
incident  to  an  underground  coal  mine" 
included  more  than  merely  surface 
impacts  attendant  to  the  surface 
operations,  but  instead  included 


subsidence  and  other  impacts  attendant 
to  the  underground  coal  removal  itself. 
As  discussed  above,  we  continue  to 
acknowledge  that  subsidence  can  be  a 
surface  impact  incident  to  an 
underground  coal  mine.  However,  we 
do  not  regard  this  as  inconsistent  with 
the  final  rule's  interpretation  of  section 
701(28).  And  to  the  extent  that  our 
interpretation  in  this  final  rule  may  be 
a  change  from  any  past  interpretations, 
we  gave  notice  in  the  proposed  rule  of 
the  proposed  interpretation  and 
rationale  and  acknowledged  various 
past  inconsistencies,  so  that 
commenters  have  had  full  notice  and 
opporttmity  to  comment. 

Commenters  further  assert  thai  the 
agency  acknowledged  in  the  1979 
rulemaking  that  the  concept  of  VER 
applied  to  undeigroiud  mining  as  well 
as  surface  mining;  an  applicability  that 
would  be  unnecessary  if.  as  the  agency 
now  posits,  the  prohibitions  of  section 
S22(e)  did  not  apply  to  imderground 
mining  in  the  first  instance.  Citing  44 
FR  14993,  Mar.  13. 1979.  We  do  not 
agree.  As  explained  above,  we  continue 
to  interpret  section  522(e)  as  applying  to 
those  aspects  of  underground  mining 
that  are  surface  activities,  and  the  areas 
and  features  affected  by.  incident  to,  or 
resulting  from  surface  activities,  as  set 
out  in  more  detail  in  SMCRA  section 
701(28)(B).  Thus,  we  take  tile  position 
that  522(e)  continues  to  apply  to  those 
aspects  of  underground  mining  that 
constitute  a  surface  coal  mining 
operation.  However,  those  aspects  do 
not  include  subsidence.  Further,  as 
ditscussed  elsewhere  in  this  preamble, 
this  interpretation  is  consistent  with 
other  rules  implementing  SMCRA. 
including  for  example,  our  rules 
concerning  bonding  and  permitting,  and 
our  definition  of  "adjacent  area." 

Commenters  believe  that  in  the  1979 
rules,  when  we  addressed  the 
meastnrement  of  the  300-foot  buffer 
zone,  we  tacitly  determined  section 
522(e)  did  not  apply  to  undergrotmd 
mining.  They  allege  that  our  subsequent 
actions  contradict  this  strained  analysis. 
They  point  out  that  in  1981  we 
published  our  findings  on  Greenwood 
Land  and  Mining  Company's  request  for 
a  determination  of  valid  existing  rights 
to  conduct  underground  coal  mining 
operations  in  the  Daniel  Boone  National 
Forest  in  Pulaski  and  McCrearv 
Counties,  Kenhicky.  46  FR  36758.  July 
15,  1981.  These  commentBrs  assert  that 
the  discussion  of  the  finding  of  valid 
existing  rights  in  that  instance  makes 
clear  that: 

(1)  Valid  existing  rights  was 
considered  by  OSM  to  be  applicable  to 
tmderground  mining  activities  under 
section  522(e)  lands; 


(2)  The  application  of  section  S22(e) 
was  not  limited  to  face-up  areas  and 
those  surface  areas  on  which  were  sited 
support  facilities,  but  also  included  the 
surface  overlying  underground 
workings;  and 

(3)  The  determination  of  VER  was 
unrelated  to  potential  subsidence  effects 
but  rather  attached  to  the  geographic 
extent  of  underground  mine  workings 
beneath  protected  lands,  46  FR  36759. 
Julv  15,  1981;  47  FR'^6192-3,  Dec.  15. 
1982. 

We  do  not  agree  with  this 
characterization  of  our  interpretation  in 
the  Greenwood  VER  decision.  In  the 
July  15. 1981  FR  notice  laying  out  the 
VER  findings  in  Greenwood,  we  noted 
that  VER  was  requested  for  three  mines, 
one  of  which  would  have  five  face-ups 
directed  at  the  same  seam  of  coal.  Our 
VER  notice  stated; 

OSM  is  in  the  process  of  oblaintng 
additional  information  in  order  to  determme 
the  physical  extent  of  the  valid  existing  nghts 
claimed  by  Greenwood.  OSM  is  considering 
basically  two  alternatives  in  delineating  tbe 
exact  extent  of  the  VER:  (I)  have  VER  over 
the  surface  area  affected  by  the  face-up  and 
support  activities  incident  to  the 
underground  mining;  or  (2)  have  VER  over 
those  areas  (including  surface  overlying 
underground  workings)  contemplated  to  l)e 
affected  under  the  operating  plans  submitTed 
lo  tbe  Forest  Ser\'ice  prior  to  August  3.  1977 

'    '    •  OSM  considers  that  Creeowood's 
valid  existing  rights  should  have  the  same 
geographical  extent  as  the  minmg  Greenwood 
contemplated  and  was  committed  lo  on 
August  3.  1977  •    •    *. 

Because  the  geographical  limits  of  VER 
will  depend  on  the  evidence  available.  OSM 
has  def:ided  to  reserve  the  right  to  use  either 
or  both  of  these  alternatives  in  defining  tbe 
extent  of  Greenwood's  VER  "   "   ".While  the 
second  alternative  is  preferable  and  precise 
geographical  limits  will  be  determined 
wherever  possible,  there  may  tie  cases  where 
such  a  determination  is  impossible.  In  those 
cases,  the  fust  alternative  would  have  to  be 
u.sed. 

46  FR  36759.  luly  15.  1981 

Having  concluded  that  the  VER 
requester  had  established  that  it  met  the 
"all  permits  "  VER  test,  the  1981 
determination  addressed  the  extent  of 
the  geographical  area  to  which  VER 
would  apply.  If  available  documentation 
delineated  for  some  mines  or  face-ups 
only  the  surface  area  to  be  affected  bv 
face-up  and  support  activities.  VER 
would  be  found  for  only  that  siu^ace 
area.  The  areas  over  underground 
workings  were  not  to  be  delineated  on 
the  basis  of  whether  subsidence  would 
occur,  but  rather  solely  on  the  basis  of 
the  documentation  in  mining  plans,  of 
the  area  which  Greenwood  had 
committed  to  mine  If  documentation 
for  a  particular  mine  or  face-up  did  not 
show  that,  as  of  1977,  the  requester  was 
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committed  to  a  specific  location  and 
extent  for  associated  underground 
workings,  then  VER  would  extend  only 
to  the  areas  that  doctunentation  as  of 
1977  showed  would  be  aSected  by 
surface  face-ups  and  support  activities. 
Thus,  in  this  1981  VER  determination, 
we  considered  VER  to  attach  to  those 
areas  for  which  documentation 
demonstrated  that  the  mineral  owner 
had  committed  to  mine,  as  of  August  3, 
1977. 

We  note  that  we  issued  a  similar  VER 
determination  approximately  one  year 
earlier.  That  determination,  concerning 
a  VER  request  from  Mower  Lumber 
Company,  used  a  similar  rationale  for  a 
VER  determination  concerning  a  similar 
fact  pattern.  The  requester  proposed 
multiple  mines  on  National  Forest 
lands,  but  the  Forest  Service  required 
only  that  the  company  show  the 
planned  extent  of  mining  for  six-month 
intervals.  Because  there  was  evidentiary 
difficult)'  in  determining  geographical 
limits  for  VER.  we  had  proposed  two 
options  for  determining  the 
geographical  extent  of  VER.  45  FR 
52468,  Aug.  7,  1980. 

Under  the  first  alternative,  the  VER  for  the 
actual  surface  disturbance,  face-up,  haul 
roads,  etc.,  would  be  precisely  defined,  but 
the  company  would  be  fnfe  to  deep  mine  as 
much  coal  from  the  permitted  seamtsi  as 
could  be  reasonably  reached  by  current 
mining  methods  using  the  precisely  limited 
surface  disturbances.  Under  the  second 
alternative,  precise  geographical  limits  would 
bo  set  for  tmth  the  surface  and  underground 
workings.  (Emphasis  added.) 

Notice  of  the  final  Mower  VER 
determination  was  published  on 
September  17.  1980  (45  FR  61798).  In 
that  decision,  we  affirmed  that  Mower 
had  VER  at  the  five  mines  in  question, 
but  reserved  decision  on  the  exact 
extent  of  VER  at  all  of  the  mines.  We 
stated  that 

*   *   *  [A)s  a  result  of  limited  State  and 
Federal  r^ulalion  prior  to  the  passage  of  the 
Act.  there  is  a  limited  amount  of  information 
relevant  to  a  precise  definition  of  the  extent 
of  VER.  While  the  second  alternative  is 
preferable  and  precise  geographical  limits 
Witt  be  determined  wherever  possible,  there 
may  be  cases  where  such  determination  is 
impossible.  In  those  cases,  the  first 
aitemative  would  have  to  be  used. 

Id. 

Although  the  language  of  the  two 
decisions  is  quite  similar,  it  is  not  clear 
whether  we  were  assuming  in  the  later 
Greenwood  case  that  the  same 
consequences  specified  in  Mower 
would  follow  when  documentation  as  of 
1977  showed  only  areas  affected  by 
surface  activities.  That  is,  if 
documentation  showed  only  areas  to  be 
disturbed  bv  surface  activities,  the 


operator  would  have  VER  only  for  those 
disturbed  surface  areas,  but  could  mine 
all  areas  reasonably  reached  using  the 
surface  disturbances.  And  we  reach  no 
conclusion  as  to  whether  either 
alternative  for  VER  determination 
should  be  read  to  say  that  subsidence  is 
prohibited  under  522(e),  since  the 
decisions  did  not  specifically  address 
whether  subsidence  was  prohibited  in 
the  absence  of  VER.  We  are  not  aware 
of  any  previous  or  subsequent  VER 
determinations  that  utilized  the 
rationale  of  Greenwood  or  Mower. 
However,  to  the  extent  that  either 
decision  may  be  read  to  be  inconsistent 
with  this  final  rule,  this  final  rule 
supersedes  those  earlier  decisions. 

Commenters  believe  that  the  Secretary 
Isicl  reaffirmed  the  prohibition  on 
subsidence  within  section  522(e)  areas 
in  the  decision  regarding  privately  held 
mining  claims  within  the  Otter  Creek 
Wilderness  in  West  Virginia.  The 
commenter  notes  the  Secretary  (sic) 
stated  that  "certain  surface  impacts  to 
the  wilderness  could  not  be  avoided, 
namely  subsidence  and  hydrologic 
effects.  Thus,  even  the  22  percent 
accessible  from  outside  the  wilderness 
could  not  be  recovered  without  causing 
prohibited  surface  impacts  inside  the 
wilderness  area."  49  FR  31228.  31233, 
Aug.  3. 1984.  To  further  support  this 
point  of  view,  these  commenters  also 
point  to  a  decision  by  OSM  to  require 
two  mining  companies  about  to  conduct 
underground  mining  operations  which 
would  disturb  the  stuface  of  federal 
lands  to  obtain  permits  imder  SMCRA 
and  subject  them  to  the  provisions  of 
section  522(e)(2).  Ramex  Mining  Corp. 
V.  Watt,  753  F.2d  521,  523  (6th  Cir. 
1985).  As  noted  above,  in  Part  n.B.3.  of 
this  preamble,  we  agree  that  the  Otter 
Creek  decision  did  conclude  that 
subsidence  from  imdergroimd  mining  is 
a  prohibited  surface  impact  imder 
section  522(e).  However,  in  part  for  the 
reasons  set  out  in  Part  III.  A.  of  this 
preamble,  we  do  not  agree  that  flomex 
clearly  supports  the  commenter's  point. 
It  is  not  clear  from  the  decision  whether 
the  Ramex  operation  would  have 
included  suiface  activities  on  the 
national  forest  lands  in  question,  and  to 
conduct  such  activities  would  require 
VER  under  any  interpretation. 

Commenters  also  allege  that  the 
proposed  interpretation  is  an  abrupt 
substantive  change  from  the  1988 
proposed  rule  which  proposed  two 
options:  harming  all  subsidence,  or 
banning  subsidence  causing  material 
damage;  but  did  not  seriously 
contemplate  denying  the  applicability  of 
the  prohibitions  to  any  surface  impacts 
associated  with  undergroimd  mining. 
These  commenters  also  assert  that  the 


preamble  to  that  proposed  rule  stated 
that  "The  definition  of  'surface 
operations  and  •   •   •  impacts  incident 
to  an  imderground  coal  mine,'  was 
promulgated  specifically  to  apply  to  30 
CFR  761.11(b),  the  rule  which 
implements  the  section  522(e)(2) 
prohibition  against  mining  on  Federal 
lands  in  National  forests  "  We  indicated 
in  our  1978-79  rulemaking  that,  at  a 
minimum,  subsidence  causing  material 
damage  was  prohibited  in  section 
522(e)(2)  areasl.l"  Qting  53  FR  52381, 
Dec.  27.  1988. 

In  December  1988,  we  proposed  two 
alternative  policies  on  the  applicability 
of  section  522(e)  to  subsidence.  One 
proposal  was  that  all  subsidence  would 
be  subject  to  the  prohibitions  of  section 
522(e).  The  other  proposal  was  that 
subsidence  causing  material  damage 
would  be  subject  to  section  S22(e).  S3 
FR  52374.  Dec.  27,  1988.  We  withdrew 
the  1988  proposed  rule.  That 
withdrawal  was  not  challenged  .  and  no 
policy  was  established  by  the  1988 
proposal.  Therefore,  we  are  not  required 
to  justify  any  changes  from  that 
withdrawn  proposed  rule.  Nonetheless, 
we  did  discuss  in  the  1997  proposed 
rule  our  reasons  for  departing  from  the 
alternatives  considered  in  the  1 988 
proposed  rule.  Those  reasons,  which 
continue  to  apply,  can  be  summarized 
as  follows: 

One  alternative  proposed  in  1988  was 
based  on  the  argument  that  subsidence 
is  a  surface  impact  of  undetgrotind 
mining,  that  surface  impacts  of 
undergroimd  mining  are  surface  coal 
mining  operations  under  section 
701(28),  and  thus  that  all  subsidence  is 
a  surface  coal  mining  operation 
prohibited  under  section  S22(e).  One 
problem  with  this  interpretation  is  that 
subsidence  may  or  may  not  cause 
surface  damage.  We  believe  that 
Congress  did  not  intend  to  prevent 
subsidence  that  causes  no  surface 
damage.  All  of  the  congressional 
concern  about  subsidence  from 
underground  mining  is  expressed  in 
discussions  of  the  damage  caused  by 
subsidence,  and  Congress  repeatedly 
recognized  that  there  was  little  concern 
about  subsidence  that  caused  no 
significant  damage  to  surface  features  or 
uses  or  to  human  life  or  safety.  See  H.R. 
Rep.  No.  218,  95th  Cong.,  Ist  Sess.  126 
(1977);  H.R.  Rep.  No.  1445.  94th  Cong., 
2d  Sess.  71-72  (1976);  H.R.  Rep.  No.896. 
94th  Cong..  2d  Sess.  7374  (1976);  H.R. 
Rep.  No.  45,  94Ui  Cong.  1st  Sess.  115- 
1 16  (1976);  H.R.  Rep.  No.  1072.  93d 
Cong..  2d  Sess.  108-109  (1974).  Indeed, 
there  is  little  reason  to  regulate  or 
prohibit  subsidence  that  does  not  impair 
surface  features  and  uses  and  does  not 
endanger  human  life  or  safety. 
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Thus,  we  conclude  that  application  of 
the  section  522(b)  prohibition  to  all 
subsidence  would  be  unnecessarily 
restrictive,  in  light  of  Congress' 
recognition  that  subsidence  would 
typically  cause  no  significant  damage  to 
agriculture  and  similar  uses.  Many  of 
the  types  of  features  listed  in  section 
522(e)  are  low-intensity  uses  that  are 
similar  to  agricultural  land  uses  in  that 
they  have  relatively  low  vulnerability  to 
significant  damage  from  subsidence. 

This  1988  proposed  alternative  was 
also  based  in  part  on  the  argument  that, 
given  the  serious  congressional  concern 
about  subsidence,  it  would  be  illogical 
to  conclude  that  Congress  did  not 
intend  to  include  subsidence  within  the 
definition  of  "surface  coal  mining 
operations"  or  that  Congress  would 
have  allowed  subsidence  within  the 
areas  protected  by  section  522(e).  For 
two  reasons,  we  do  not  now  find  this 
argument  persuasive. 

First,  under  SMCRA,  certain  impacts 
of  coal  mining  are  subject  to  regulation 
even  if  they  are  not  included  in  the 
definition  of  a  surface  coal  mining 
operation  and  are  therefore  not  subject 
to  the  prohibitions  of  section  S22(e).  For 
example,  offsite  water  supply 
diminution  and  air  and  water  pollution 
attendant  to  erosion  are  also  specifically 
regulated  under  SMCRA.  even  though 
they  are  not  surface  coal  mining 
operations  per  se.  SMCRA  sections 
515(b)(4)  and  717.  30  U.S.C.  1265(b)(4) 
and  1307.  The  same  is  true  for 
subsidence.  Therefore,  it  is  not 
necessary  to  include  subsidence  within 
the  definition  of  a  surface  coal  mining 
operation  in  order  to  regulate 
subsidence  imder  sections  516  and  720. 

Second,  as  noted  above,  there  are  no 
significant  lapses  in  regulatory  coverage 
under  our  proposed  reading  of  SMCRA, 
since  subsidence  is  fully  and 
specifically  regulated  imder  sections 
516  and  720.  The  requirements  of  the 
existing  regulatory  scheme  for 
subsidence  apply  equally  in  areas 
covered  by  section  522(e)  and  in  those 
not  so  covered. 

The  other  alternative  that  we 
proposed  in  1988  was  that  subsidence 
causing  material  damage  is  a  surface 
coal  mining  operation  subject  to  section 
522(e).  Proponents  of  this  alternative 
contend  that  Congress  intended  that 
only  subsidence  that  causes  material 
damage  be  precluded.  Prohibition  of 
material  damage  would  not  preclude 
underground  mining  of  all  section 
522(e)(4)  and  (e)(5)  areas,  because  an 
operator  could  either  negotiate  a  waiver 
of  the  prohibition  or  purchase  the 
protected  feattues. 

We  did  not  find  the  arguments  for  a 
material  damage  standard  persuasive  for 


several  reasons.  First,  as  outlined  above. 
a  material  damage  standard  does  not 
comport  with  the  parsing  of  the 
definition  at  SMCRA  section 
701(28)(A).which  we  believe  best  gives 
meaning  to  all  of  the  words  of  the 
statutor)'  provision  and  therefore  is  the 
best  and  most  reasonable  interpretation 
of  the  language  of  section  701(28). 

Second,  as  outlined  above,  we  believe 
the  best  interpretation  is  that  Congress 
intended  to  regulate  subsidence  tmder 
sections  516  land  subsequently  720], 
rather  than  under  section  522(e),  as 
indicated  by  both  the  provisions  of  the 
Act  and  the  legislative  histor>'. 

Third,  application  of  a  material 
damage  test  might  result  in  significant 
costs  and  impairment  of  underground 
mining.  This  is  because  section 
516(b)(1)  requires  prevention  of  material 
damage  only  "to  the  extent 
technologically  and  economically 
feasible,"  while  a  material  damage 
threshold  for  applying  section  522(e) 
would  require  prevention  of  all  material 
damage. 

We  believe  that,  if  subsidence  causing 
material  damage  were  prohibited,  an 
operator  would  be  precluded  from 
causing  subsidence  except  to  the  extent 
the  operator  could  demonstrate  that: 

(1)  Although  subsidence  might  occur 
under  the  protected  fealtires,  no ' 
material  damage  would  occur  from  the 
subsidence; 

(2)  The  operation  would  avoid  mining 
within  the  area  from  which  subsidence 
could  damage  the  protected  features;  or 

(3)  Under  the  exceptions  in  section 
522(e),  the  operator  had.  for  example, 
obtained  waivers  from  homeowners  or 
permission  from  the  regulatory 
authority  concerning  subsidence  under 
public  roads. 

To  the  extent  that  these  requirements 
would  significantly  increase  the  costs  of 
mining,  or  significantly  decrease  the 
amount  of  coal  available  for  mining,  the 
material  damage  standard  also  would 
fhistrate  Congress'  expressed  intent  to 
encourage  full  utilization  of  coal,  to 
ensure  an  expanding  underground 
mining  industrv'  and  to  encourage 
longwall  mining.  For  example,  as  we 
determined  in  the  EIS  concerning  this 
rulemaking,  withholding  of  10  percent 
of  waivers  for  522(e)(5)  homes  could 
make  longwall  mining  economically 
infeasible.  See  Final  EIS,  1999. 

It  is  true  that  section  522(e)  and 
section  561(c)  would  not  be  coextensive 
in  their  coverage,  assuming  section 
522(e)  applied  to  subsidence. 
Nevertheless,  there  would  be  a 
substantial  overlap  between  the  two 
provisions.  Moreover,  as  discussed 
above,  we  conclude  that  subsidence  was 
not  intended  to  be  addressed  in  section 


522(e),  and  to  apply  the  prohibitions  of 
section  522(e)  to  material  damage  from 
subsidence  would  frTistrale 
congressional  aims  in  a  way  that  is  not 
mandated  by  the  terms  of  the  Act  or 
supported  by  its  legislative  history'. 

Commenters  also  note  that  the  coal 
slates  that  already  apply  the 
prohibitions  of  section  S22(e)  to 
subsidence  must  have  concluded  thai 
the  prohibitions  are  fully  consistent 
with  a  healthy  coal  industry.  We  do  not 
agree.  As  discussed  above,  with  the 
exception  of  Cuiuiauu,  Illinois,  Indiana, 
and  Montana,  states  with  active 
underground  coal  mining  do  not 
prohibit  .subsidence  in  areas  protected 
under  section  522(e).  Rather,  states 
regulate  the  effects  of  subsidence 
pursuant  to  sections  516  and  720  of 
SMCRA.  Those  regulations  provide  for 
the  mitigation,  repair,  and 
compensation  for  subsidence  and 
material  damage  to  certain  structures 
and  to  lands.  As  discussed.  Montana  has 
no  defined  policy  regarding  the 
regulation  of  subsidence.  This  is  due  in 
part  to  the  fact  that  the  Stale  tias  only 
one  undergroimd  mine,  which  has  not 
begun  production.  Montana  did  not 
submit  comments  on  the  proposed  rule. 
No  states  have  commented  that 
requiring  slates  to  apply  the  522(e) 
prohibitions  to  subsidence  is 
appropriate.  In  fact,  states  commented 
that  the  proposed  rule  would  clarifw 
once  and  for  all.  that  certain 
prohibitions  on  surface  mining  near 
occupied  dwellings,  public  roads,  and 
on  federal  lands  within  national  forests, 
do  not  apply  to  subsidence  from 
underground  mining. 

State  commenters  unanimously 
support  continuation  of  the  status  quo; 
that  is.  the  prohibitions  of  section  522(e) 
do  not  apply  to  subsidence.  Stale 
commenters  agree  with  our  analysis  that 
adequate  means  of  control  are  available 
to  the  states  and  the  federal  government 
through  existing  statutory  provisions  to 
insure  that  the  effects  of  subsidence  are 
mitigated.  The  State  commenters 
welcome  clarification  of  the  statutory 
requirements  and  assert  that  the 
interpretation  enables  the  Stales  to 
retain  the  flexibility  that  regulatory 
authorities  need  to  effectively  regulate 
coal  mining  operations  and  protect  the 
environment. 

The  State  of  Colorado  concurs  with 
our  interpretation,  and  indicates  that  the 
Stale  has  "always  concurred  with  this 
interpretation  by  practice."  Colorado 
commented  that  the  State  prohibits 
matenal  damage  to  any  structure 
through  State  regulations  pursuant,  in 
part,  to  section  516  of  SMCRA  Further, 
the  State  noted  that,  although  il  does  not 
invoke  the  prohibitions  of  section  522(e) 
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in  addressing  subsidonce  impacts  of 
proposed  underground  coal  mining,  the 
State  consistently  requires  subsidence 
inventories  and  control  plans  to  identify 
and  mitigate  any  potential  "material 
damage"  due  to  subsidence  of  structures 
or  renewable  resource  lands.  Colorado 
confirmed  that  it  does  not  allow 
material  damage  to  structures  even  with 
landowner  waivers  or  VER. 
Illinois  also  supports  our 
interpretation  inasmuch  as  Illinois 
prohibits  planned  subsidence  in  section 
522(e)  areas.  Illinois  indicates  that  they 
have  "historically  applied  the 
prohibitions  of  section  761.11 
"indirectly"'.  An  internal  State  policy 
was  intended  to  provide  protective 
procedures  when  planned,  predictable 
and  controlled  subsidence  was 
proposed  under  dwellings  and  roads. 
Under  the  State  program,  planned 
subsidence  operations  are  required  to 
establish  VER  via  a  "takings  test"  prior 
to  subsiding  the  protected  lands  and 
features.  However,  absent  VER.  Illinois 
would  allow  subsidence  within  the 
established  buffer  zones  if: 

(1)  The  right  to  subside  within  the 
buffer  zone  was  established,  and 

(2)  The  protected  land  or  feature  in 
question  would  not  be  materially 
damaged  or  adversely  impacted  by  the 
adjacent  subsidence  operations. 

In  their  comments,  Illinois  agrees 
with  our  analysis  that  existing 
regulations  and  the  Federal  subsidence 
regulations  (60  FR  16722.  Mar.  31. 1995) 
provide  adequate  safeguards  to  protect 
the  public  without  applying  the 
prohibitions  enumerated  under  section 
761.11.  Illinois  also  points  out  that  if 
VER  were  to  apply,  the  good  faith  all 
permits  standard  would  effectively 
eliminate  longwall  mining  under  most 
protected  features.  Illinois  believes  the 
ability  to  permit  planned  subsidence 
that  would  either  not  impact  a  protected 
feature,  or  cotild  be  effectively  mitigated 
would  be  arbitrarily  lost  as  few 
operators  could  pass  the  good  faith  all 
permits  standard. 

Indiana  also  supports  our 
interpretation  that  the  prohibitions  of 
section  522(e)  do  not  apply  to 
subsidence  because  it  best  Bts 
Congressional  intent  to  encourage 
underground  mining  in  SMCRA. 
Indiana  applies  the  S22(e)  prohibitions 
unless  a  waiver  or  other  form  of 
"subsidence  right"  is  obtained.  Indiana 
requires  proof  of  acquisition  of  the  right 
to  subjacent  support,  or  a  waiver,  to 
conduct  planned  subsidence  mine 
operations.  Indiana  indicates  that 
adoption  of  the  proposed  interpretation 
will  not  change  Indiana's  regulatory 
program  because  either  one  of  these  two 
conditions  is  necessary  regardless  of  the 


existence  of  522(e)  buSer  zones.  Indiana 
notes  that  our  interpretation  protects 
both  Indiana  homeowners  and  the 
development  of  Indiana's  valuable 
natural  energy  resources  as  required  by 
Congress. 

Indiana  believes  that: 

(1)  A  change  from  the  proposed  rule 
would  require  a  major  overhaul  of  its 
regulatory  program  without  a 
commensurate  benefit  to  the  citizens. 
the  environment,  the  economy  or  the 
State;  (2)  without  a  demonstrated  need, 
a  requirement  to  overhaul  the  state 
subsidence  programs  would  waste  state 
and  federal  resources  provided  by  the 
taxpayers: 

(3)  The  regidations.  and  in  some  cases 
Indiana's  SMCRA,  would  need  (o  be 
rewritten  which  would  take  several 
years; 

(4)  The  rules  would  have  to  be  written 
to  require  the  entire  shadow  area  to  be 
included  in  the  permit  area,  and 
therefore  bonding  for  the  shadow  area 
would  be  required:  and 

(5)  Rules  would  be  needed  to  address 
bond  release  for  revegetation  and 
structural  restoration  requirements. 

D.  Regulatory'  Gap — Adequacy  of 
SMCRA  Protection  of  522(e)  Features 
From  Subsidence  Damage 

Some  Gommenters  disagree  with  our 
statement  in  the  proposed  rule  preamble 
(62  FR  4868-69.  4871,  Ian.  31,  1997) 
that  sections  516  and  720  adequately 
address  subsidence.  Commenters 
believe  the  mandatory  duty,  imposed  by 
the  first  clause  of  section  S16(b)(l),  to 
prevent  subsidence  damage  is  softened 
by  (1)  limiting  its  scope  to  cover  only 
"material"  subsidence  damage  and  (2) 
including  a  feasibility  standard  "to  the 
extent  economically  and  technologically 
feasible".  We  do  not  agree.  Other 
commenters  believe  that  the  "material 
damage"  standard  for  regulating 
subsidence  from  underground  mines  is 
a  ne.xible  enough  concept  to  provide 
heightened  scrutiny  of  any  permit 
application  for  mining  beneath  (e)(1) 
areas.  We  beUeve  that  subsidence 
protections  under  section  516  and  720 
are  adequate.  We  believe  the  legislative 
history  demonstrates  that  these  sections 
address  the  subsidence  impacts 
Congress  was  concerned  about,  and  we 
believe  it  is  clear  Congress  intended  to 
impose  these  limitations. 

Some  commenters  assert  that  section 
522(e)  reflects  Congress's  determination 
thai  certain  special  areas  require  more 
protection  than  section  516(h)(1)  can 
offer.  Furthermore,  in  those  limited 
areas,  commenters  believe  Congress 
imposed  on  operators  a  mandatory  duty 
not  only  to  prevent  subsidence  from 
causing  material  damage  to  the  extent 


feasible,  but  to  prevent  it  altogether. 
They  also  note  that  the  Secretary 
advanced,  and  the  DC.  Circuit  upheld, 
an  interpretation  providing  that  section 
S16(b)(l)  does  not  mandate  the 
restoration  of  structures  damaged  by 
subsidence.  (This  interpretation 
predated  enactment  of  SMCRA  section 
720.)  National  Wildlife  Fed'n  v.  Lujan. 
928  F.2d  453  at  456-60  (D.C.  Cir.  1991). 
These  commenters  allege  that,  if  the 
Secretary  (sic)  believes  Congress 
intended  this  interpretation  of  section 
516(h)(1).  it  is  all  the  less  likely 
Congress  intended  dwellings  and  the 
other  important  structures  listed  in 
section  S22(e)  to  be  left  without  the 
benefit  of  section  522(e)'s  preventive 
mandate.  We  do  not  agree.  We  believe 
that  in  section  522(e)  areas.  Congress 
did  not  intend  to  prohibit  subsidence, 
but  rather  to  prohibit  those  surface 
activities  and  those  areas  and  features 
resulting  bx)m.  incident  to.  or  affected 
by  surface  activities,  that  are  surface 
coal  mining  operations  within  the  terms 
of  701(28). 

Commenters  point  to  a  discussion  of 
the  1988  proposed  rule  in  the  M-Op; 
"(Mlany  of  the  types  of  feattires  listed  in 
section  522(e)  are  low-intensity  uses 
that  are  similar  to  agricultural  land  uses 
in  that  they  have  low  vulnerability  to 
significant  damage  from  subsidence." 
These  commenters  believe  Congress 
included  national  parks,  wilderness 
areas,  and  other  key  recreational  lands 
in  section  522(e).  but  excluded 
agricultural  land,  and  that  the  Secretary 
[sicj  ignored  this  fact.  The  commenters 
further  conclude  that  Congress  did  not 
consider  farmland  "similar"  for 
purposes  of  section  522(e).  Moreover, 
referring  to  a  draft  EIS  that  accompanied 
an  earlier  VER  proposed  rule,  the 
commenters  submit  that  the  Secretary 
conceded  that  the  impacts  of  subsidence 
on  such  "low-intensity"  land  uses  as 
national  parks  and  wilderness  areas  are 
quite  serious  indeed. 

We  disagree  with  these  commenters' 
conclusions.  We  continue  to  believe 
many  features  protected  imder  section 
S22(e)  have  low  intensity  uses  that  are 
not  particularly  vulnerable  to 
subsidence  damage,  similai  to  certain 
low-intensity  uses  viewed  by  Congress 
as  having  low  vulnerability .  The  fact 
that  Congress  did  not  address 
agricultiual  lands  in  section  S22(e)  is 
not  particularly  relevant  to  this  point. 

We  believe  the  EIS  accompanying  this 
rulemaking  best  evaluates  the  relative 
impacts  of  the  alternatives  considered 
for  this  rulemaking.  An  extensive 
discussion  of  this  issue  can  be  found  in 
Chapter  fV  of  the  EIS  accompanying  this 
rulemaking.  See  Final  EIS.  1999. 
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Section  522(e)  areas  with  low- 
intensity  uses  that  are  not  particularly 
vulnerable  to  significant  damage  frum 
subsidence  may  include  many  (e)(1),  (2). 
(3),  and  (4)  areas,  as  well  as  many  (e)(5) 
public  parks.  But  in  any  case,  we  do  not 
argue  that  subsidence  will  never  have 
impacts  on  the  surface  of  522(e)  lands. 
And.  as  discussed  above,  we  believe 
Congress  was  concerned  with 
subsidence  only  insofar  as  it  causes 
significant  damage  or  danger,  and  was 
focused  on  control  rather  than 
prohibition  of  subsidence. 

Another  group  of  commenters  argue 
that  nothing  in  sections  516  and  720 
purports  to  modify  either  section  522(e) 
or  the  definition  of  "surface  coal  mining 
operations  "  in  section  701(28).  The 
commenters  go  on  to  note  that  Congress 
has  clearly  provided  in  sections  516  and 
720  that  subsidence  is  (subject  to 
exceptions)  prohibited  in  section  522(e) 
areas  and  that  it  is  not  the  Secretary's 
Isicl's  prerogative  to  substitute  the 
Department's  views  of  public  policy  for 
Congress's. 

We  agree  that  neither  section  516  nor 
section  720  modifies  section  522(e)  or 
section  701(28).  However,  we  disagree 
with  these  commenters'  other 
conclusions.  Based  on  a  plain  reading  of 
the  language  of  the  relevant  provisions 
we  also  believe  that  neither  section  516 
nor  section  720  includes  provisions  that 
.spe<nfically  interpret  522(e)  and  its 
applicability  to  subsidence.  We  believe 
thai  Congress  intended  section  S16(c) 
land  subsequently  720).  in  combination 
with  other  regulatory  provisions  of 
SMCRA,  to  offer  sufficient  regulation  of 
subsidence  damage  to  those  features 
that  Congress  considered  vulnerable  to 
significant  impairment  from  subsidence. 
We  believe  that  the  existence  of  this 
comprehensive  regulatory  scheme  in 
section  516  land  subsequently  720] 
makes  it  unlikely  that  Congress  also 
intended  to  prohibit  subsidence  under 
section  522(e). 

Another  group  of  commenters  argue 
that  our  interpretation  of  the  language  at 
section  516(d).  as  well  as  the  language 
itself,  confirms  that  subsidence  is  a 
"surface  impact  ( I  incident  to  an 
undergroimd  coal  mine"  within  the 
meaning  of  sections  701(28)  and  522(e). 
These  commenters  further  note  that 
section  516(d)  applies  to  "surface 
operations  and  surface  impacts  incident 
to  an  underground  coal  mine",  and  that 
this  is  essentially  the  same  language 
used  in  sections  701(2B)(A)  and 
522(e)(2)(A). 

Commenters  also  argue  that  our 
rulemaking  invoking  section  516(d)  as 
authority  for  a  regulation  requiring 
bonds  for  subsidence  demonstrates  that 
we  have  in  the  past  deemed  subsidence 


to  fall  within  the  scope  of  this  key 
phrase.  We  agree  that  subsidence  can  be 
a  surface  impact  incident  to  an 
underground  coal  mine.  However,  as 
outlined  above,  we  do  not  agree  that  a 
surface  coal  mining  operation  includes 
surface  impacts  per  se;  rather  this  term 
includes  surface  activities  (under 
section  701(28)(A))  and  the  surface 
features  affected  by  those  activities 
(under  section  701(28)(B)). 

One  group  of  commenters  argues  thai 
our  reasoning  that  subsidence  must  be 
regulated  only  by  sections  516  and  720 
is  nullified  since  sections  516  and  720 
do  not  contain  all  the  requirements 
which  apply  to  underground  activities. 
Commenters  argue  that  subsidence  is 
also  regulated  under  other  sections.  As 
noted  above,  we  agree  that  other 
SMCRA  provisions  may  apply  to 
subsidence  and  subsidence-related 
impacts.  However,  performance 
standards  for  subsidence  are  set  out 
primarily  in  sections  516  and  720.  And. 
we  believe  that  no  reguialon,'  gap  results 
when  section  522(e)  does  not  apply  to 
subsidence  because  sections  516  and 
720  provide  ample  authority  to  regulate 
surface  effects  of  undei^ound  mining 
under  existing  regulations.  The  detailed 
description  of  the  existing  relevant 
regulations  in  Part  I  of  this  preamble 
demonstrates  that  our  permanent 
program  regulations  implementing 
sections  516  and  720  provide  broad 
subsidence  protection;  that  a 
prohibition  of  subsidence  within  the 
buffer  zones  around  dwellings,  roads, 
and  other  surface  features  listed  in 
section  522(e)  would  be  superfluous; 
and  that  no  regtilatory  gap  results  from 
our  interpretation.  We  have  full 
authority  under  sections  516  and  720 
and  other  SMCRA  provisions,  to 
develop  additional  regulations  to 
protect  any  environmental  values  or 
public  interests  that  warrant  additional 
protection  beyond  that  currently 
provided. 

Some  commenters  assert  that  section 
720  does  not  provide  complete 
protection  against  mining  impacts,  and 
certainly  does  not  give  the  same 

f)rotection  to  the  interests  of  surface 
andowners  that  section  522(e)  would 
give  if  applied  to  subsidence  under 
homes.  Furthermore,  commenters 
believe  that  while  the  law  requires 
water  supply  replacement  and 
subsidence  compensation  or  repair, 
implementation  of  that  law  is 
problematic  in  the  best  of 
circumstances.  Commenters  argue  that 
even  in  cases  where  subsidence  is  the 
causation,  it  is  difficult  to  prove  that  the 
water  loss  is  mine-relaled.  Commenters 
also  note  that  there  can  be  a  cost  to  the 
homeowner  for  hiring  counsel  or  private 


consultants  to  develop  evidence;  and 
that  it  can  take  months  or  years  to  get 
water  replacement.  Commenters  further 
argue  that  such  replacement  is  rarely  of 
comparable  quality,  and  certain  state 
laws,  such  as  Pennsylvania  law.  do  not 
extend  the  full  protections  intended  by 
section  720.  Further,  commenters 
believe  that  some  losses  and  impacts. 
,  even  where  mine-related,  are  not 
addressed  by  provisions  other  than 
section  522(e).  Commenters  note  that 
unremediated  impacts  may  include:  the 
loss  of  use  or  habilability  of  a  structure 
due  to  water  loss,  cost  of  temporar>' 
housing  during  such  water  loss;  the 
ruined  pumps,  stained  clothing  and 
fixtures;  and  destroyed  washers,  dryers 
and  other  appliances.  We  agree  that  the 
impacts  of  subsidence  on  property 
owners  are  very  real.  These  impacts  can 
include,  for  example,  emotional  stress 
from  the  process  of  being  subject  to 
subsidence,  lost  productivity, 
potentially  depressed  property  values, 
and  other  economic  impacts.  However, 
we  believe  thai  SMCRA  addresses  these 
impacts  under  sections  516  and  720. 
and  related  regulatory  provisions,  to  the 
extent  that  Congress  intended  to  address 
them  in  SMCRA. 

Commenters  allege  that  the 
subsidence  regulations  published  in 
March  1995.  as  mandated  by  EPAct.  are 
very  limited  and  inadequate  to  protect 
section  522(e)  resources  from 
subsidence.  Furthermore,  commenters 
believe  the  EPAct  is  limited  to 
subsidence  damage  "to  any  occupied 
residential  dwelling  and  structures 
related  thereto,  or  non-commercial 
building"  and  damage  to  "any  drinking, 
domestic,  or  residential  water  supply 
from  a  well  or  spring  in  existence  prior 
to  the  application  for  a  surface  coal 
mining  and  reclamation  permit". 
Commenters  assert  that  manv  section 
522(e)  structures  are  among  the  areas 
that  lack  EPAct  protection.  During  the 
preparation  of  the  final#egulation 
'  implementing  EPAct.  timely  comments 
concerning  the  merits  of  the  rulemaking 
were  considered;  and  further  comments 
on  the  adequacy  of  the  protection 
established  by  Congress  in  EP Act's 
provisions  on  subsidence  protection,  or 
on  the  rules  implementing  those 
provisions,  are  outside  the  scope  of  this 
rulemaking. 

Commenters  point  to  a  lawsuit  that 
was  subsequently  filed  against  the 
Department  of  the  Interior,  alleging  that 
our  1995  subsidence  regulations.  (62  FR 
16722.  Mar.  31.  1995)  went  beyond  the 
intent  of  the  Energ}'  Policy  Act. 
Commenters  argue  that  even  if  the 
EPAct  regulations  are  upheld.  ever>' 
provision  will  likely  be  the  subject  of 
prolonged  disputes,  appeals  and 
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litigation  by  coal  operators  who  are 
reluctant  to  minimize  damage,  pay 
compensation  or  make  repairs. 
Commenters  assert  that  the  existence  of 
any  real  or  imagined  basis  for  dispute 
will  be  exploited  by  coal  operators  who 
will  delay  resolution  for  years  until 
courts  provide  absolute  answers  and 
that  these  disputes  will  cause  major 
delays  and  lack  of  repair  and 
compensation.  We  disagree  with  the 
commenters'  assumption  regarding 
anticipated  problems  in 
implementation.  We  expect  the  rules 
will  be  implemented  in  good  faith,  and 
that  any  disputes  as  to  proper 
implementation  are  appropriately 
handled  through  existing  administrative 
and  judicial  procedures  on  a  case-by- 
case  basis.  Further,  these  comments 
address  anticipated  concerns  about 
implementation  of  a  separate 
rulemaking  and  are  outside  the  scope  of 
this  rulemaking. 

Commenters  express  concerns  that  the 
Secretary's  Isicj  interpretation  will  place 
an  additional  economic  burden  on 
homeowners  and  will  threaten  the 
recreational  value  of  national  parks  and 
other  protected  lands.  These 
commenters  point  to  statements  in  the 
M-Op  that: 

We  have  seen  no  ftmi  or  final  conclusion 
as  lo  the  extent  to  wtiicb  costs  and 
impairment  would  occur.  Review  of  a 
preliminary  draft  Environment  [sic]  Impact 
Statement  indit:ale.'t  that  OStvl  has  initially 
determined  that  there  would  he  no 
significant  decrease  in  coal  production  from 
application  of  a  material  damage  standard. 

Citing  M-Op  at  21,  n.27  (100  l.D.  85  at 

99,  £n  27]. 

Commenters  then  point  to  another 
statement  in  the  M-Op: 

(Ifl  that  is  true,  interpreting  section  522(e) 
as  prohibiting  subsidence  causing  material 
damage  would  add  nothing  to  the  prolecUons 
already  afforded  by  section  516(b)(l}."  Id. 
Commenters  argue  that  application  of 
section  522(e|  to  subsidence,  while  not 
adversely  affecting  coal  supply  or  price, 
will  provide  key  benefits  by  shifting 
subsidence-prone  underground  mining 
outside  of  the  important  areas  protected 
by  section  522(el. 

These  conunenters  are  addressing 
statements  that  are  not  included  or 
relied  on  in  either  the  proposed  or  final 
rule.  The  referenced  statements  were 
made  by  the  SoUcitor  in  a  footnote  in 
the  1991  M-Op  before  preparation  of 
the  Draft  EIS  or  Final  EIS  for  this 
rulemaking.  As  quoted  by  the 
commenters,  the  Solicitor  noted  that  at 
the  time  of  preparing  the  M-Op  he  had 
seen  no  firm  or  final  conclusion  as  to 
the  extent  to  which  costs  and 
impairment  would  occur.  Thus,  the 
Solicitor  acknowledged  that  his 


tentative  evaluation  in  the  1991  footnote 
had  no  basis  in  current  and  firm 
analysis  by  GSM.  We  believe  the  Final 
EIS  and  EA  that  accompany  this 
rulemaking  best  evaluate  the  relative 
impacts  of  the  alternatives  considered  in 
this  rulemaking.  See  Final  EIS.  1999: 
Final  E  A,  1999. 

Those  dociunents  indicate  that  the 
application  of  section  522(e) 
prohibitions  to  subsidence  would  have 
relatively  small  impact  on  the  overall 
extent  of  mineable  coal  reserves. 
However,  we  do  not  agree  that  there 
would  be  little  impact  on  coal  costs  for 
the  nation.  The  Economic  Analysis, 
which  was  prepared  under  guidelines 
issued  by  the  Office  of  Management  and 
Budget  (OMB).  demonstrates  that,  if 
waiver  withholding  rates  were  to  exceed 
10%  a  substantial  part  of  the  longwall 
mining  industry  could  be  shut  down. 
Mining  would  shift  to  alternative  coal 
reserves  but  at  an  additional  cost  lo  the 
nation  estimated  to  be  upwards  of  $2.65 
billion  over  the  next  20  years.  The 
commenter  is  referred  to  Chapter  V  of 
the  Final  EA  for  additional  details.  We 
considered  both  costs  and  benefits  in 
analyzing  alternative  rules  concerning 
the  application  of  S22(el  prohibitions  to 
subsidence.  In  our  EIS  and  EA,  we 
attempted  to  analyze  sufficient  cost  and 
benefit  information  (both  quantitative 
and  qualitative)  to  determine  the 
relative  magnitude  of  net  costs  and 
benefits  for,  the  entire  country  from 
alternative  subsidence  i^les. 

Commenters  also  chaige  that  the 
SMCRA  post -subsidence  bonding 
regulations  are  inadequate  to  protect  the 
homeowner,  particularly  if  subsidence 
does  not  occur  for  several  years.  The 
commenters  allege  that  when  the  bond 
is  needed  to  cover  subsidence-related 
damage,  the  company  that  caused  the 
subsidence  may  have  been  dissolved, 
gone  bankrupt  or  lack  sufficient 
resources  to  ensure  an  adequate  bond. 
These  comments  address  anticipated 
concerns  about  implementation  of  a 
separate  rulemaking  addressing 
subsidence  issues  (60  FR  16722,  Mar. 
31. 1995),  and  therefore  the  comments 
are  outside  the  scope  of  this  rulemaking. 
We  expect  that  any  disputes  as  to  proper 
implementation  are  appropriately 
handled  through  existing  administrative 
and  judicial  procedures. 

One  conunenter  referenced  a  local 
(Alabama)  study  that  concluded  that, 
after  eight  years  the  subsidence  over  a 
longwall  panel  is  stiU  measurable.  The 
commenter  believes  this  study  supports 
his  assertion  that  subsidence  is  not  a 
short  term  effect.  The  conunenter 
believes  that  subsidence  precludes  the 
area  above  longwall  mining  from  use  for 
any  significant  residential  or  other 
structures.  He  further  notes  that  in 


addition  to  the  protracted  changes  that 
subsidence  brings,  all  affected  insurance 
companies  studied  have  terminated 
casualty  homeowner's  insurance  in  the 
vicinity  of  longwall  mining.  The 
commenter  provided  no  documentation 
of  this  allegation,  but  we  agree  this  may 
be  a  serious  concern.  However,  it 
appears  that  this  concern  is  primarily 
the  result  of  local  insurance  practices, 
and  outside  the  scope  of  this 
rulemaking.  We  did  not  receive  any 
other  comments  to  this  effect. 

E.  Impacts  on  Underground  Mining  if 
Prohibitions  Do  Apply  to  Subsidence 

As  discussed  in  this  preamble,  after 
considering  the  comments  on  this 
matter,  we  continue  to  believe  that 
subsidence  is  possible  from  room-and- 
pillar  underground  mining  and  other 
underground  technologies,  and  is  a 
virtually  inevitable  consequence  of 
longwall  mining.  Therefore,  prohibiting 
subsidence  below  homes,  roads,  and 
other  features  specified  in  section  522(e) 
could  make  mining  substantially  less 
feasible  and  could  substantially  reduce 
coal  recovery  in  areas  where  these 
features  are  common  . 

As  discussed  previously  in  this 
preamble,  if  the  section  522(e) 
prohibitions  applied  to  subsidence  from 
imderground  mining,  mining  would  be 
precluded  in  all  portions  of  the 
imderground  workings  where  mining 
would  cause  subsidence  a^ecting  a 
protected  surface  feature.  Thus,  to 
ensure  that  subsidence  would  not  take 
place  within  a  surface  area  specified  in 
section  522(e),  underground  mine 
operations  would  be  required  to  leave 
coal  in  place  around  each  protected 
feature  for  a  horizontal  distance  much 
larger  than  the  protected  area.  In  many 
cases,  the  amount  of  coal  left  in  place 
to  support  dwellings  would  result  in  a 
pattern  of  irregular  mined  areas  that 
would  eliminate  the  contiguous  coal 
reserves  needed  to  make  longwall 
operations  economic.  Consequently,  few 
new  longwall  mines  would  be  opened. 
As  discussed  in  the  Economic  Analysis, 
if  waiver  withholding  rates  were  to 
exceed  10%  a  substantial  part  of  the 
longwall  mining  industry  could  be  shut 
down.  Mining  would  shift  to  alternative 
coal  reserves  but  at  an  additional  cost  to 
the  nation  estimated  to  be  upwards  of 
$2.65  billion  over  the  next  20  years. 

F.  Codification  of  the  final  rule 

In  the  proposed  rule  (62  FR  4871,  (an. 
31, 1997) .  we  solicited  comments  on 
the  need  to  amend  30  CFR  Chapter  VII 
to  codify  our  interpretation  that  section 
522(el  does  not  apply  to  subsidence 
from  underground  coal  mining 


Federal  Register/Vol,  64.  No,  242/Friday.  December  17.  1999/Rules  and  Regulations  70863 


activities,  or  the  undergroimd  activities 
that  may  lead  to  subsidence.  A  group  of 
commenters  suggested  that  we  should 
codify  this  interpretation.  Wo  agree  and 
have  codified  the  interpretation  at  30 
CFR  761.200.  Codification  will  allow 
interested  persons  to  ascertain  our 
policy  from  the  regulations  at  30  CFR 
part  761.  without  ha\dQg  to  locate  and 
refer  to  the  Federal  Register  preamble 
for  this  rulemaking. 

IV.  Procedural  Mailers 

A.  Executive  Order  12B66:  Regulatory 
Planning  and  Review 

This  document  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(a)  This  nJe  will  not  have  an  effect  of 
SlOO  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safely,  or  State,  local, 
or  tribal  governments  or  communities. 
This  determination  is  based  on  a  cost 
benefit  analysis  which  was  prepared  for 
the  final  rule.  The  cost  benefit  analysis 
indicated  that  the  cost  increase  resulting 
from  the  rule  will  be  negligible.  A  copy 
of  the  analysis  is  available  for 
inspection  at  the  Office  of  Surface 
Mining,  Administrative  Record — Room 
101. 1951  Constitution  Avenue.  NW. 
Washington.  DC.  20240.  A  single  copy 
may  be  obtained  by  writing  OSM  or 
calling  202-208-2847.  You  may  also 
request  a  copy  via  the  Internet  at: 
osmrules®osmre.gov. 

(b)  This  rule  vrill  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  The  rule  will  not 
significantly  change  costs  to  industry'  or 
to  the  Federal.  State,  or  local 
governments.  Furthermore,  the  rule  will 
have  no  adverse  effects  on  competition, 
employment,  investment,  productivity, 
iimovation.  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

(c)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients  because 
the  rule  does  not  effect  such  items. 

(d)  This  rule  does  raise  novel  legal 
and  policy  issues  as  discussed  in  the 
preamble. 

B.  Regulatory  Flexibility  Act 

PiusuanI  to  the  Regulatory  FlexibiUtv 
Act,  5  U,S.e.  601  e(  seq.,  the  Department 
of  the  Interior  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities.  This  certification  is  based  on 
the  findings  that  the  rule  will  not 
significantly  change  costs  to  industiT  or 
to  the  Federal.  State,  or  local 
governments.  Furthermore,  the  rule  will 
have  no  adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
because  it  will  not: 
— Have  an  annual  effect  on  the  economy 

of  $100  million  or  more. 
— Cause  a  major  increase  in  costs  or 
prices  for  consumers;  individual 
industries:  Federal.  Slate,  or  local 
government  agencies;  or  geographic 
regions  because  the  rule  does  not 
impose  any  substantial  new 
requirements  on  the  coal  mining 
industry,  consumers,  or  State  and 
local  governments.  It  essentially 
codifies  current  policy. 
— Have  significant  adverse  effects  on 
competition,  employment, 
investment,  productivity,  innovation, 
or  the  ability  of  U.S. — based 
enterprises  to  compete  with  foreign- 
based  enterprises  for  the  reasons 
stated  above. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
Tribal  goverrunents  or  the  private  sector 
of  more  than  $100  milhon  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  Tribal 
governments  or  the  private  sector. 
Therefore,  a  statement  containing  the 
information  required  by  the  Unfunded 
Mandates  Reform  Act  (1  U.S.C.  1531,  et 
seq.)  is  not  required. 

B.  Executive  Order  12630:  Takings 

In  accordance  with  Executive  Order 
12630.  this  rule  does  not  have 
significant  takings  implications.  The 
rule  is  an  interpretative  rule  which  does 
not  alter  existing  regulatory 
requirements. 

F.  Executive  Order  13132:  Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
Federalism  implications.  The  rule  does 
not  impose  any  new  regulalon,' 
requirements.  The  rule: 

(a)  Does  not  substantially  and  directly 
affect  the  relationship  between  the 
Federal  and  State  governments; 


(b)  Does  not  impose  substantial  direct 
compliance  costs  on  States  or  localities: 
and 

(c)  Does  not  preempt  State  law. 

G.  Executive  Order  12988:  Civil  lustice 
Reform 

In  accordance  with  Executive  Order 
1 2988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  (1)  does  nol 
unduly  burden  the  judicial  system  and 
U)  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  order 

H.  Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

I.  National  Environmental  Policy  Act  of 
1969  and  Record  of  Decision 

This  rule,  issued  in  conjtmirtion  with 
the  rule  defining  Valid  Existing  Rights 
(RIN  1029-AB42).  constitutes  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
imder  the  National  Environmental 
Pohcy  Act  of  1969  (NEPA).  Therefore, 
we  have  prepared  a  final  environmental 
impact  statement  (EIS)  pursuant  to 
section  102(2)(C)  of -NEPA.  42  U.S.C. 
4332(2)(C).  A  separate  notice  of  the 
availability  of  the  EIS  was  published  by 
the  Environmental  Protection  Agency  in 
this  edition  of  the  Federal  Register.  A 
copy  of  the  final  EIS.  Proposed 
Revisions  to  the  Permanent  Program 
Regulations  Implementing  Section 
522(el  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  and 
Proposed  Rulemaking  Clarifying  the 
Applicability  of  Section  S22hl  to 
Subsidence  from  Underground  Mining, 
OSM-EIS-29  duly,  1999)  is  available  for 
inspection  at  the  Office  of  Surface 
Mining.  Administrative  Record — Room 
101.  1951  Constitution  Avenue.  NW. 
Washington.  DC.  20240.  A  single  copy 
may  be  obtained  by  writing  OSM  or 
calling  202-208-2847.  You  may  also 
request  a  copy  «a  the  Internet  at: 
osmrules^smre.gov. 

This  preamble  serves  as  the  Record  of 
Decision  under  NEPA.  Because  of  the 
length  of  the  preamble,  the  following  is 
offered  as  a  concise  summary.  The  EIS 
that  was  prepared  addressed  the  general 
setting  of  the  proposal,  its  purpose  and 
need,  the  alternatives  considered, 
existing  environmental  protection 
measures,  the  affected  environment,  the 
enviromnental  consequences,  and 
overall  consultation  and  coordination 
activities.  In  addition,  the  EIS  discussed 
the  regulatory  protections  of  SMCRA. 

We  used  a  generic  mine  impact 
analysis  on  a  hypothetical  site-specific 
basis  to  describe  impacts  to  certain 
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resources  when  surface  and 
underground  mining  operations  are 
conducted  within,  and  adjacent  to. 
section  322(e)  areas  (see  Chapter  [V  of 
the  EIS).  In  addition,  we  estimated  the 
coal  resources  within  the  areas  defined 
by  section  522(e|  and  subjected  them  to 
various  tests  and  assumptions  to 
provide  an  estimate  of  the  number  of 
acres  over  a  20  year  period  (t995  to 
2015)  tliat  could  be  affected.  Using  the 
generic  mine  impact  analysis  and  the 
potentially  affected  acreage  of  section 
522(e)  areas,  we  was  able  to  provide  a 
measure  of  the  relative  degree  of 
potential  impacts  under  each 
alternative.  Finally,  we  evaluated  the 
combined  effects  of  the  VER  and  the 
Prohibitions  alternatives  to  describe  the 
impacts  of  underground  milting. 

Alternatives  Considered 

We  identified  five  alternatives  for 
determining  the  applicability  of  the 
section  522(e)  prohibitions  to 
subsidence  resulting  from  underground 
coal  mining.  None  of  the  alternatives 
authorizes  mining.  A  person  must 
submit  a  permit  application  that 
complies  with  all  applicable  permitting 
requirements  in  order  to  obtain  a  permit 
to  mine.  All  Federal  permitting 
decisions  require  site-specific  NEPA 
compliance  in  addition  to  this  EIS.  The 
alternatives  considered  are  No  Action. 
Prohibitions  Apply,  Prohibitions  Apply 
If  There  Is  Material  Damage. 
Prohibitions  Apply  If  There  Is 
Subsidence,  and  Ftohibitions  Do  Not 
Apply  (preferred  prohibitions 
alternative). 

So  Action  (NA)  Alternative:  Under 
the  NA  alternative,  we  would  not 
promulgate  rules  and  we  would  be 
guided  bv  the  Solicitor's  Memorandimi 
Opinion '(M-36971)  of  July  10.  1991. 
which  advised  that  subsidence  from 
underground  mining  is  properly 
regulated  solely  under  SMCRA  section 
516  and  not  under  section  S22(e).  Under 
this  alternative,  States  would  continue 
to  regulate  subsidence  as  provided  in 
their  approved  regulatory  programs. 

Prohibitions  Do  Not  Apply  (PDNAI 
Alternative:  This  was  the  preferred 
alternative.  Under  this  alternative  we 
would  determine  through  rulemaking 
that  subsidence  is  not  a  surface  coal 
mining  operation  subject  to  the 
prohibitions  of  section  522(e).  This 
rulemaking  would  conclude,  consistent 
with  the  Solicitor's  opinion,  that  the 
SMCRA  definition  of  surface  coal 
mining  operations,  set  out  in  SMCRA 
Section  701(28).  includes  only  siu^ce 
activities  and  the  facilities  and  areas 
affected  by  or  incidental  to  these  surface 
activities,  and  that  subsidence  fiom 
underground  mining  would  not  be 


deemed  a  siuface  coal  mining  operation. 
The  performance  standards  in  sections 
S16and720of  SMCRA  and  the 
implementing  regulations  in  30  CFR 
Parts  783.  784.  and  817  would  still 
apply.  Surface  activities  and  surface 
features  affected  by  surface  activities  in 
connection  with  underground  coal 
mining  would  be  subject  to  the 
prohibitions  of  section  522(e). 

Prohibitions  Apply  If  There  Is 
Material  Damage  (PAMDI  Alternative: 
Under  this  alternative  we  would 
determine  through  rulemaking  that 
subsidence  causing  material  damage 
would  be  a  surface  coal  mining 
operation  subject  to  the  prohibitions  of 
section  522(e).  Unless  an  operator  could 
demonstrate  that  undeiground  mining 
would  not  reasonably  be  expected  to 
result  in  subsidence  that  causes  material 
damage,  underground  mining  would  be 
prohibited  in  section  522(e)  areas. 

Prohibitions  Apply  If  There  Is 
Subsidence  (PAS)  Alternative:  Under 
this  alternative  we  would  determine 
through  rulemaking  that  subsidence 
would  be  considered  a  surface  mining 
activity  subject  to  the  prohibitions  of 
section  S22(e).  Mining  operations  that 
would  cause  subsidence  within  section 
S22(e)  areas  in  the  reasonably 
foreseeable  future  would  be  prohibited 
unless  the  applicant  could  demonstrate 
to  the  regulatory  authority  that  no 
subsidence  woiild  occur  in  the 
foreseeable  future. 

Prohibitions  Apply  (PA)  Alternative: 
Under  this  alternative  we  would 
determine  through  rulemaking  that  any 
potential  subsidence  would  be 
considered  a  surface  coal  mining 
operation  subject  to  the  prohibitions  of 
section  522(e).  Depending  on  the  angle 
of  draw,  depth,  and  overburden  and 
seam  characteristics,  some  coal 
extraction  activities  located  outside  the 
protected  area  would  also  be  prohibited 
if  it  would  cause  subsidence  within  the 
protected  area. 

Decision 

For  the  reasons  set  forth  in  this 
preamble.  OSM  interprets  section  522(e) 
as  not  applying  to  subsidence  from 
underground  mining.  This  decision  is 
based  on  an  extensive  analysis  of  the 
statute,  the  legislative  history,  relevant 
case  authority,  public  comments,  and 
our  regulatory  actions  with  respect  to 
the  applicability  of  section  522(e)  to 
subsidence  from  underground  mining. 
With  certain  exceptions,  section  522(e) 
prohibits  "surface  coal  mining 
operations"  on  certain  congressionally 
designated  areas.  The  best  reading  of 
section  701(28)  is  that  "surface  coal 
mining  operations  "  does  not  include 
subsidence,  and  that  therefore  the 


prohibitions  of  section  522(e)  do  not 
apply  to  subsidence  from  underground 
mining.  This  is  consistent  with 
legislative  intent.  Subsidence  is 
properly  regulated  under  sections  516 
and  720  and  related  provisions  of 
SMCRA  and  not  under  section  522(e). 
Although  regulation  under  sections  516 
and  720  and  related  provisions  may  not 
have  precisely  the  same  effect  as 
regulation  under  section  522(e). 
regulation  under  sections  516  and  720 
will  achieve  full  protection  of  the 
environmental  values  which  Congress 
sought  to  protect  fiom  subsidence  under 
SMCRA  while  encouraging  longwall 
mining.  This  interpretation  will 
promote  the  general  statutory  scheme  of 
SMCRA  and  fully  protect  the 
enviroiunent  and  the  public  interest.  We 
also  believe  this  interpretation  best 
balances  all  relevant  policy 
considerations,  including  the  competing 
environmental  and  economic 
considerations  involved  in  this 
rulemaking. 

The  language  of  SMCRA  demonstrates 
that  Congress  intended  to  encourage 
underground  mining,  especially  full- 
extraction  methods  such  as  longwall 
mining,  and  application  of  the 
prohibitions  of  section  S22(e)  to 
subsidence  could  substantially  impede 
longwall  and  other  full-extraction 
mining  methods.  Therefore,  including 
subsidence  in  the  definition  of  "siuface 
coal  mining  operations"  at  section 
701(28),  and  application  of  the  section 
522(e)  prohibitions  to  subsidence, 
would  fail  to  accommodate 
congressional  recognition  of  the 
importance  of  underground  mining  and 
longwall  mining  in  particular. 

The  final  decision  balances  the 
interests  of  surface  owners  and  industry, 
maintains  stability  in  SMCRA 
implementation,  promotes  safety, 
acknowledges  existing  property  rights, 
and  results  in  no  regulatory  gap.  The 
following  points  discuss  the  findings 
with  respect  to  these  considerations. 

(a)  Balances  the  interests  of  surface 
owners  and  industry:  Our  interpretation 
recognizes  that  in  most  cases  the 
mineral  owner  purchased  the  property 
right  to  undermine,  and  probably  to 
subside,  upon  acquisition.  Thus,  our 
interpretation  best  balances  both  the 
surface  and  mineral  owner's  interests, 
because  our  interpretation  ensures  that 
both  the  public  interest  and  the  property 
rights  of  the  stuface  owner  are  protected 
under  SMCRA's  subsidence  control 
requirements  while  allowing  the 
mineral  owner  to  make  the  safest  and 
most  efficient  use  of  their  mineral  rights 
consistent  with  those  subsidence 
control  requirements. 
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(b)  Maintains  stability  in  SMCRA 
implementation:  The  final  rule  will 
cause  minimal  disruption  to  existing 
and  longstanding  State  and  Federal 
regulatory  programs  and  the 
expectations  associated  with  them.  The 
existing  provisions  adequately  protect 
section  522(e)  features  and  therefore  do 
not  require  change.  Thus,  this  rule 
avoids  unnecessary  change  in  state 
administration  of  regulatory  programs, 
enables  the  states  to  retain  flexibility  in 
regulating  coal  mining  operations  and 
protecting  the  environment,  and  allows 
states  to  address  differences  in  terrain, 
geology,  and  other  conditions  when 
regulating  subsidence. 

Finally,  application  of  the  section 
522(e)  prohibition  to  subsidence  could 
require  a  major  overhaul  of  State 
regulatory  programs  without  a 
commensurate  benefit  to  the  citizens, 
the  environment,  the  economy  or  the 
State.  Existing  subsidence  controls 
pursuant  to  State  and  Federal  programs 
properly  implement  SMCRA.  Without  a 
clearly  demonstrated  need,  a 
requirement  to  impose  new 
administrative  burdens  and  costs  would 
waste  State  and  Federal  resources. 

(c)  Promotes  safety:  Longwall  mining 
has  become  the  safest  and  most 
productive  and  economic  underground 
miiung  method.  The  result  of  this 
mining  technique  is  almost  immediate 
subsidence  that  is  highly  predictable  as 
to  how  much  the  surface  uill  subside. 
In  terms  of  worker  safety,  the  longwall 
system  also  offers  a  number  of 
advantages  over  room-and-pillar 
mining.  It  improves  safely  through 
better  roof  control  and  reduction  in  the 
use  of  moving  equipment.  It  eliminates 
roof  bolting  at  the  working  face  to 
support  the  mine  roof,  and  it  minimizes 
the  need  for  dusting  mine  passages  with 
inert  material  to  prevent  coal  dust 
explosions.  It  involves  no  blasting  and 
attendant  dangers.  It  also  recovers  more 
coal  bom  deeper  coalbeds  than  does 
room-and-pillar  mining.  Thus,  if 
longwall  mining  is  not  precluded,  it  will 
continue  to  provide  greater  safety  and 
faster,  mote  controlled,  and  more 
quickly  mitigated  subsidence  damage. 

(d)  Acknowledges  existing  property 
rights:  The  final  rule  recognizes  existing 
property  rights  and  avoids  certain 
potential  compensable  takings  of 
property  interests.  In  most  cases  of 
severed  coal  rights,  the  severance  also 
conveys  the  property  right  to  undermine 
the  surface,  and  may  include  the  right 
to  subside;  and  any  such  rights  would 
still  limit  or  burden  the  surface  property 
rights.  We  believe  failure  to  allow 
exercise  of  these  conveyed  rights  would 
be  inequitable  and  could  risk 
compensable  takings.  The  final  rule 


allows  the  holder  of  such  mining  and 
subsidence  rights  to  continue  to  exercise 
them,  subject  to  existing  SMCRA 
regulation. 

(e)  No  regulatory  gap:  Under  the  final 
rule,  no  regulatory  gap  occurs  as  a  result 
of  section  522(e)  not  applying  to 
subsidence,  because  sections  316  and 
720  and  related  SMCRA  provisions 
provide  ample  authority  to  regulate 
surface  effects  of  undei^ound  mining 
under  existing  regulations.  Our 
regulations  implementing  sections  516 
and  720  provide  broad  sub.iidencc 
protection.  A  prohibition  of  subsidence 
within  the  buffer  zones  around 
dwellings,  roads,  and  other  surface 
featiu^s  listed  in  section  522(e)  would 
be  superfluous.  In  addition,  if  there  are 
any  environmental  values  or  public 
interests  that  warrant  additional 
protection  beyond  what  is  currently 
provided,  we  have  full  authority  under 
sections  516  and  720  and  other  SMCRA 
provisions,  to  develop  additional 
regulations  to  protect  such  values  or 
interests,  without  the  disruption  in  the 
longwall  mining  industry  that  would 
result  from  applying  section  522(e) 
prohibitions  to  subsidence. 

Environmental  Effects  of  the 
Alternatives 

With  the  exception  of  section 
522(e)(2)  National  Forest  lands  and 
(e)(3)  historic  sites,  impacts  to  the 
protected  areas  under  the  prohibitions 
alternatives  would  be  influenced  by  the 
choice  of  the  VER  standard.  In  general, 
the  less  restrictive  VER  alternatives 
(Ownership  and  Authority  (O&A), 
Bifurcated  (BF).  and  in  some  cases  Good 
Faith  All  Permits  or  Takings  (GFAP/T)) 
would  allow  mining  that  might 
otherwise  be  restricted  under  the  PA. 
PAS.  and  PAMD  prohibitions 
alternatives.  If  a  more  restrictive  VER 
definition  were  applied  (Good  Faith  All 
Permits  (GFAP).  and  in  some  cases 
GFAP/T).  the  protections  that  are 
generally  envisioned  under  the  PA, 
PAS.  and  PAMD  prohibitions 
alternatives  would  continue  to  apply  lo 
the  322(e)  areas. 

PDNA  Alternative:  Under  the  PDNA 
Alternative,  disturbances  from 
subsidence  to  protected  resources,  other 
than  the  (e)(5)  public  parks,  are 
predicted  to  be  consistent  under  all  VER 
alternatives.  For  (e)(5)  public  parks,  the 
GFAP  VER  alternative  resti-icts  the 
mining  of  coal  resources  because 
operations  are  unable  to  install  surface 
facilities  (ventilation  shafts,  roads,  mine 
face-ups.  and  coal  handling  areas) 
within  the  protected  areas.  Such  a 
restriction  was  predicted  to  result  in  as 
much  as  45%  less  acreage  disturbed 
than  under  the  other  PDNA  alternative 


combinations.  Under  Uie  PDNA 
Alternative,  it  appears  that 
approximately  3.560  acres  of  section 
522(e)(1)  areas  would  be  affected  by 
subsidence  over  the  next  20  years.  The 
current  DOI  buy-out  policy  is  not 
triggered  by  underground  activities 
causing  subsidence,  under  the  PDNA 
Alternative. 

The  greatest  level  of  impact  from  this 
alternative  is  predicted  for  522(e)(S| 
occupied  dwellings.  The  model  predicts 
that  approximately  158.161  acres 
(29.600  dwellings)  would  be  affected 
over  a  20  year  (1995  to  2015)  period. 
While  this  predicted  impact  would  be 
partially  mitigated  through  regulatory 
subsidence  control  requiMments.  it  does 
represent  a  significant  amount  of 
disruption  to  the  dwelling  owners, 
families,  and  communities.  It  is  the 
same  level  of  impact  that  is  predicted  if 
OSM  merely  maintained  the  status  quo 
by  choosing  the  No  Action  Alternative. 

No  Action  Alternative:  The  impacts 
that  would  result  from  selection  of  the 
No  Action  Alternative  would  be 
essentially  the  same  as  the  PDNA 
alternative  in  combination  with  the 
GFAP  VER  Alternative. 

PA.  PAS.  and  PAMD  Alternatives:  The 
impacts  predicted  for  these  alternatives 
are  influenced  by  the  VER  defiiuUon  in 
place.  If  any  of  these  prohibitions 
alternatives  were  combined  with  the 
O&A  and  BF  VER  definitions,  the  acres 
impacted  would  be  essentially  the  same 
as  under  the  PDNA  Alternative 
"Applying  a  more  restrictive  VER 
definition  would  decrease  the  level  of 
subsidence  impact  on  the  protected 
resources.  Under  the  GFAP/T  VER 
definition,  section  S22(e)(l)  and  (e)(5) 
public  parks  would  still  be  predicted  tu 
be  impacted  because  the  model  predicts 
that  VER  would  be  granted  in  many 
cases.  Potential  impacts  on  the  522le)(  1 1 
lands  and  (e)(5)  public  parks  would  be 
substantially  reduced  if  the  GFAP  VER 
definition  were  applied.  Use  of  the 
GFAP  alternative  would  also  eliminate 
much  of  the  projected  DOI  buy-out  cost 

The  PA.  PAS.  and  PAMD 
Alternatives,  in  combination  with  either 
the  GFAP  or  GFAP/T  VER  alternative, 
would  allow  occupied  dwelling  owners 
to  withhold  waivers  when  projected 
subsidence  impacts  reached  the 
threshold  level.  In  the  absence  of  a 
waiver  under  these  alternatives,  the 
prohibition  would  preclude  subsidence 
impacts  on  dwellings.  It  appears  that  the 
acres  affected  under  the  PA,  PAS,  and 
PAMD  alternatives  would  be  7.0%. 
5.7%,  and  5.4%  less  (respectively)  than 
those  disturbed  under  alternatives 
where  the  prohibitions  were  not 
applicable. 
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In  terms  of  economic  effect,  the  PA. 
PAS.  and  PAMD  alternatives  in 
combination  with  the  GFAP  or  GFAP/T 
alternatives  would  prevent  new  eastern 
longwali  mining  operations.  This  effect 
would  begin  to  occur  where  dwelling 
waiver  denial  rates  approached  10%.  In 
summarv-.  if  the  PA.  PAS,  or  PAMD 
alternative  were  selected  by  the  agency 
and  the  waiver  denial  rate  were  between 
2%  to  8%.  the  effect  on  the  economy 
would  likely  be  a  savings  of  S5  to  $7.7 
million  dollars  with  little  or  no  increase 
in  the  cost  of  coal  production.  If  the 
waiver  denial  rate  is  10%  or  greater,  the 
savings  to  the  economy  in  reduced 
house  and  road  repair  would  range  from 
$15.2  to  S62.4  million  over  a  20  year 
period.  This  savings,  however,  would  be 
offset  for  the  national  economy  by  at 
least  an  additional  S2.6  billion  dollars 
in  coal  production  and  transportation 
costs. 

Based  upon  potential  impacts  to 
Section  522(e)  acres,  the  PA  standard  is 
the  environmentally  preferable 
alternative.  The  PA  standard  would 
minimize  impacts  to  important 
environmental  resources  and  would 
give  surface  owners  a  greater  degree  of 
control  over  subsidence  impacts  to  the 
land.  However,  based  upon  the 
statutory,  economic,  technical, 
environmental,  and  other  policy 
considerations  discussed  in  this 
preamble.  OSM  has  selected  the  PDNA 
alternative. 

Mitigation,  Monitoring  and  Enforcement 

We  have  adopted  all  practicable 
means  to  avoid  or  minimize 
enviroiunental  harm  from  the 
alternatives  selected.  Under  SMCRA 
performance  standards,  impacts  to 
important  resources  are  avoided  or 
mitigated.  The  performance  standards 
address:  topsoils  and  subsoils, 
hydrologic  balance,  explosives,  excess 
spoil,  coal  mine  waste  disposal,  fish  and 
wildlife,  backfilling  and  grading, 
revegetation,  subsidence,  postmining 
land  use,  public  safety,  and  exploration. 

The  primary  purposes  of  SMCRA 
include:  establishing  a  nationwide 
program  to  protect  society  and  the 
environment  from  the  adverse  effects  of 
surface  coal  mining  operations;  assuring 
that  the  rights  of  surface  landowners 
and  other  persons  with  a  legal  interest 
in  the  land  are  fully  protected  from  such 
operations;  assuring  that  surface  coal 


mining  operations  are  not  conducted 
where  reclamation  required  by  SMCRA 
is  not  feasible;  and  assuring  that  surface 
coal  mining  operations  are  conducted  so 
as  to  protect  the  environment. 

The  regulatory  structure  establishes 
five  levels  of  protection.  These  five 
levels  are  SMCRA  Performance 
Standards.  SMCRA  Permitting  Process, 
Bonding,  Inspection  and  Enforcement, 
and  Lands  Unsuitable  for  Mining.  These 
five  levels  of  environmental  protection 
provided  by  SMCRA  are  integral  parts  of 
all  approved  regulatory  programs  and 
all  have  been  determined  to  be  no  less 
effective  than  the  Federal  regidations. 
During  the  operation  of  a  mine, 
violations  would  be  identified  through 
the  inspection  and  enforcement 
programs.  These  routine  inspections 
assure  that  the  operations  are  in 
compliance  with  the  conditions  of  the 
permit  and  the  performance  standards. 
Should  an  operator  be  found  out  of 
compliance,  a  notice  of  violation  would 
be  issued  and  the  operator  would  be 
required  to  abate  the  violation  in  a 
timely  manner  commensurate  with  the 
seriousness  of  the  problem. 

SMCRA  and  the  implementing 
regulations  include  a  variety  of 
subsidence  control  requirements,  which 
are  summarized  in  this  preamble.  As 
amended,  SMCRA  also  requires  repair 
and/or  compensation  for  subsidence 
damage  to  occupied  dwellings  and  non- 
commercial structures  and  replacement 
of  domestic  water  supplies  that  have 
been  adversely  affected  by  underground 
mining 

This  completes  the  Record  of  Decision 
for  the  proposed  revisions  to  the 
permanent  program  regulations 
implementing  section  522(e)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  proposed 
rulemaking  clarifying  the  applicability 
of  section  522(e)  to  subsidence  bom 
underground  mining. 

Timing  of  Agency  Action 

The  regulations  of  the  Council  on 
Environmental  Quality  at  40  CFR 
1506.10(b)(2)  allow  an  agency  engaged 
in  rulemaking  under  the  Administrative 
Procedure  Act  to  publish  a  decision  on 
the  final  nJe  simultaneous  with  the 
publication  of  the  notice  of  availability 
of  the  final  EIS.  Under  section  526(a)  of 
SMCRA,  30  U.S.C.  1276(a),  those 
wishing  to  challenge  the  agency's 


decision  may  do  so  by  filing  suit  in  the 
United  States  District  Court  for  the 
District  of  Columbia  within  60  days  of 
the  date  the  final  rule  is  published  in 
the  Federal  Register. 

Author 

The  principal  author  of  this  rule  is 
Nancy  R.  Broderick.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Room  210,  South  Interior  Building,  1951 
Constitution  Avenue,  N.W.. 
Washington,  DC  20240.  Telephone: 
(202)  208-2700.  E-mail  address: 
nbroderi@osnire.gov. 

List  of  Subiects  in  30  CFR  Part  761 

Historic  preservation.  National 
forests.  National  parks.  National  trails 
system,  National  wild  and  scenic  rivers 
system.  Surface  mining.  Underground 
mining.  Wilderness  areas.  Wildlife 
refuges. 

Daled:  September  3.  1999. 
Sylvia  V.  Baca. 

Acting  Assistant  Secretary.  Land  and 
Minerals  Management. 

For  the  reasons  given  in  the  preamble. 
OSM  is  amending  part  761  as  set  forth 
below. 

PART  761— AREAS  DESIGNATED  BY 
ACT  OF  CONGRESS 

1.  The  authority  citation  for  Part  761 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq.. 

2.  Section  761.200  is  added  to  read  as 
follows: 

$761,200    Interpretative  rule  related  to 
subsistence  due  to  underground  coal 
mining  in  areas  designated  by  Act  of 
Congress. 

OSM  has  adopted  the  following 
interpretation  of  rules  promulgated  in 
part  761. 

(a)  Interpretation  of§  761.11 — Areas 
where  mining  is  prohibited  or  limited. 
Subsidence  due  to  underground  coal 
mining  is  not  included  in  the  definition 
of  surface  coal  mining  operations  under 
section  701(28)  of  the  Act  and  S  700.5  of 
this  chapter  and  therefore  is  not 
prohibited  in  areas  protected  under 
section  522(e)  of  the  Act. 

(b)  [Reserved] 

(FR  Doc.  99-30893  Filed  12-16-99:  8:45  ami 
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Part  III 

Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  1000  et  al. 
Milk  In  the  New  England  and  Other 
Marketing  Areas;  Order  Amending  the 
Orders;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1000, 1001, 1002. 1004, 
1005.  1006,  1007.  1012,  1013, 1030. 
1032.  1033.  1036.  1040.  1044.  1046. 
1049,  10S0,  1064,  1065,  1066,  1076, 
1079,  1106, 1124, 1126,  1131, 1134, 
1135, 1137, 1138  and  1139 

[DA-97-121 

Mill(  in  ttie  New  England  and  Other 
Marlteting  Areas;  Order  Amending  the 
Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule:  Modification  and 

ImplemeDtatioD  of  Rule. 


7  CFR  Part 


Marl^eting  area 


1000 ;  General    Provisions   of   Federal 

Milk  Marketing  Orders 

1001  New  Englarxj 

1002 '  New  York-New  Jersey 

10O4 
1005. 
1006  . 
1007. 

1012  . 

1013  . 
1030  . 
1032 Southern     iJiJr>ois-Eastem     Mis- 


Middle  Atlantic 
Carolina 
Upper  Flonda 
Southeast 
Tampa  Bay 
Souttieastem  Ftorida 
Chicago  negkmal 
Souttiem     iliinois-Eastem 


1033  . 
1036. 

1040. 
1044  . 
1046. 
1049. 
1050. 
1064 
1065  . 
1068 


soun 

Ohio  Valley 

Eastetn  Ohio-Western  Perwwyl- 
vanta 

Souttiem  Mictiigan 

Michigan  Upper  Peninsula 

Louisville- Lexington-Evansvtile 

Indiana 

Central  lilir>ois 

Greater  Kansas  City 

Nebraska-Western  Iowa 

Upper  Mtdwest 

1076 I  Eastern  South  Dakota 

1079 I  Iowa 

1106 Southwest  Plains 


1124 

1126 

1131  

1134 

1135 

1137 

1138 

1139 

Texas 

Central  Arizona 
Western  Colorado 
Southwestern  Idaho-Eastern  Or- 
egon 
Eastern  Colorado 
New  Mexwo-West  Texas 
Great  Basin 

SUMMARY:  This  document  modifies  and 
announces  the  effective  date  for  the 
final  rule  published  in  the  Federal 
Register  on  September  1.  1999. 
consolidating  the  current  31  Federal 
milk  marketing  orders  into  11  orders 
and  changes  the  Class  1  differentials 
contained  therein.  The  Consolidated 
.\ppropriations  Act.  2000.  requires  that 
the  September  1  final  rule  be  revised  so 
that  Class  I  milk  is  priced  utilizing  the 
Class  I  differentials  contained  in  the 


proposed  rule  published  on  January  30, 
1998.  as  corrected  and  modified  through 
April  2.  1999.  The  Consolidated 
Appropriations  Act  also  provides  that 
the  revised  final  rule  be  implemented 
on  lanuary  1.  2000. 

EFFECTIVE  DATE:  The  final  rule  published 
on  September  1. 1999  (64  FR  47898)  and 
delayed  by  the  rule  published  October 
5.  1999  (64  FR  53885),  as  amended  in 
this  rule  is  effective  fanuary  1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies.  Branch  Chief.  USDA/AMS/ 
Dairy  Programs.  Order  Formulation 
Branch.  Room  2971,  South  Building, 
P.O.  Box  96456.  Washington.  DC  20090- 
6456,  (202)  720-6274.  e-mail  address 
Iohn.Borovies@usda.gov 
SUPPLEMENTARY  INFORMATION:  Prior 
dociunents  in  this  proceeding: 

Proposed  Rule:  Issued  January  21. 
1998:  published  January  30.  1998  (63  FR 
4802). 

Correction:  Issued  February  19. 1998: 
published  February  25, 1998  (63  FR 
9686). 

Extension  of  Time:  Issued  March  10. 
1998;  published  March  13. 1998  (63  FR 
12417). 

Final  Decision  on  Proposed 
Amendments:  Issued  March  12,  1999; 
published  April  2. 1999  (64  FR  16026). 

Correction:  Issued  July  8. 1999; 
published  July  14.  1999  (64  FR  37892). 

Notice  of  Referenda:  Issued  July  14. 
1999:  pubUshed  July  21. 1999  (64  FR 
39092). 

Final  Rule:  Issued  August  23. 1999: 
published  September  1.  1999  (64  FR 
47898). 

Delay  of  Effective  Date:  Issued 
September  30.  1999;  published  October 
5,  1999  (54  FR  53885). 
SUPPLEMENTARY  INFORMATION:  The 
Consolidated  Appropriations  Act.  2000, 
(P.L.  106-113. 115  Stat.  1501),  signed 
into  law  on  November  29,  1999,  requires 
that  the  final  rule  published  in  the 
Federal  Register  on  September  1.  1999 
(64  FR  47898)  consolidating  the  current 
31  Federal  milk  marketing  orders  into 
11  orders  become  effective  on  January  1. 
2000,  utilizing  the  Class  I  differentials 
contained  in  the  proposed  rule 
published  on  January  30.  1998  (63  FR 
4802)  as  corre(::ted  and  modified  through 
April  2, 1999.  A  document  issued  on 
September  30. 1999.  and  published  in 
the  Federal  Register  on  October  5. 1999 
(64  FR  53885)  delayed  until  hirther 
notice  the  October  1.  1999.  effective 
date  for  consolidating  the  orders 
because  of  a  temporary  restraining 
order,  issued  by  the  U.S.  District  Court 
for  the  District  of  Vermont,  which 
enjoined  the  Secretary  of  Agriculture 
from  implementing  the  amendments 
consolidating  the  orders. 


The  Class  I  differentials  required  by 
the  Consolidated  Appropriations  Act. 
2000.  referred  to  as  Option  lA-Location 
Specific  Differentials,  were  published  in 
the  proposed  nUe  on  January  30, 1998 
(63  FR  4802).  These  differentials  were 
corrected  in  a  docket  published  on 
February  25.  1998  (63  FR  9686).  The 
final  decision  published  on  April  2, 
1999  (64  FR  16026)  discussed  additional 
modifications  made  to  the  Option  lA 
differentials  issued  in  the  proposed  rule. 
A  correction  to  the  final  decision  was 
published  in  the  Federal  Register  on 
July  14.  1999  (64  FR  37892). 

Further,  the  Consolidated 
Appropriations  Act.  2000.  exempts  the 
modification  and  implementation  of  this 
final  nde  from  notice  and  hearing 
requirements  of  section  8c(3)  of  the 
Agriculture  Adjustment  Act  (7  U.S.C. 
608c(3)),  reenacted  with  amendments  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937  and  the  referendiun 
provisions  of  the  1937  Act,  the  notice 
and  comment  provisions  of  section  553 
of  tide  5,  United  States  Code,  and  the 
statement  of  policy  of  the  Secretary  of 
Agricultiu^  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  such  rulemaking. 
The  Act  also  exempts  this  final  rule 
from  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35).  Lastly,  the 
Consolidated  Appropriations  Act  stated 
that  implementation  of  this  final  nde  is 
not  to  be  subject  to  any  decision, 
restraining  order,  or  injunction  issued 
by  a  United  States  court  before  the  date 
of  the  enactment  of  the  legislation. 

Since  the  Consolidated 
Appropriations  Act  enacted  into 
positive  law  the  Secretary's  final  rule 
(with  express  amendments),  the  validity 
of  the  final  rule  does  not  depend  on 
procedural  or  substantive  administrative 
rulemaking  requirements.  Nonetheless, 
during  the  ndemaking  process  which 
resulted  in  the  September  1.  1999,  final 
rule  consolidating  and  amending  the 
Federal  milk  marketing  orders  in 
compliance  vrilh  the  1996  Farm  Bill  (7 
U.S.C.  7253)  and  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999.  P.L.  105-277.  October  21. 1998. 
the  Department  considered  and 
discussed  all  applicable  regulatory 
decisionmaking  requirements.  These 
included  Executive  Order  12866. 
Executive  Order  12988.  the  Regulatory 
Flexibility  Act.  the  Paperwork 
Reduction  Act.  and  other  applicable 
requirements  concerning  the 
rulemaking.  The  Department  prepared  a 
regulatory  impact  analysis  pertaining  to 
the  costs  and  benefits  of  the  revised 
regulatory  milk  marketing  structure. 
Based  on  its  consideration  and  analysis 
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of  all  pertinent  information,  the 
Department  concluded  that  the 
economic  impact  would  be  minimal 
when  compared  to  the  total  values  in 
the  Federal  order  system  and  in  the  U.S. 
The  Department  further  found  that  this 
conclusion  would  also  be  true  with'  the 
alternative  pricing  options  which  were 
considered  during  the  rulemaking. 

The  Consolidated  Appropriations  Act 
requires  that  "the  final  rule  shall  take 
effect,  and  be  implemented  by  the 
Secretary  of  Agriculture,  on  the  first  day 
of  the  first  month  beginning  at  least  30 
days  after  the  date  of  the  enactment  of 
this  Act."  It  was  enacted  into  law  on 
November  29,  1999.  therefore  the 
amendments  to  the  New  England  and 
other  orders  must  become  effective 
January  1 ,  2000.  Further,  the  changes 
that  result  from  these  amendments  vrill 
not  require  extensive  preparation  or 
substantial  alteration  in  the  method  of 
operation  for  handlers. 


Accordingly,  pursuant  to  the 
provisions  of  the  Consolidated 
Appropriations  Act  for  FY  2000.  the 
final  rule  issued  August  23.  1999.  and 
published  in  the  Federal  Register  on 
September  1.  1999.  at  64  FR  47898. 
implementing  the  consolidated  1 1 
Federal  milk  marketing  orders  is 
amended  as  specified  herein  and 
becomes  effective  on  January  1.  2000. 

List  of  Subjects  in  7  CFR  Part  1000 

Milk  marketing  orders. 
Order  Relative  to  Handling 

/( is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  each  of  the  aforesaid 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  orders,  as  hereby 
amended. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  set 
forth  in  Tide  7.  chapter  X,  the  filial  rule 


amending  Parts  1000. 1001, 1002.  1004. 
1005.  1006.  1007,  1012.  1013.  1030. 
1032.  1033.  1036,  1040.  1044.  1046. 
1049.  1050.  1064.  1065.  1068.  1076. 
1079.  1106.  1124,  1126,  1131,  1134. 
1135.1137.  1138  and  1139  published  at 
64  FR  47898  and  delayed  at  64  FR 
53885  is  effective  January'  1,  2000.  with 
Part  1000  amended  as  follows: 

PART  1000— GENERAL  PROVISIONS 
OF  FEDERAL  MILK  MARKETING 
ORDERS 

1.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674.  7253.  and 
PL  106-113.  115  Slal.  1501. 

2.  Section  1000.52  is  revised  to  read 
as  follows: 

$100032    Adjusted  Class  I  differentials. 
The  Class  I  differential  adjusted  for 
location  to  be  used  in  §  1000.50(b)  and 
(c)  shall  be  as  follows: 


County/paristi/city 


AUTAUGA    ._.. 

BALDWIN 

BARBOUR  

BIBB  

BLOUNT 

BULLOCK  

BUTLER  

CALHOUN  

CHAMBERS  ._, 
CHEROKEE  ... 

CHILTON  

CHOCTAW 

CLARKE  

CLAY  

CLEBURNE  

COFFEE  

COLBERT  

CONECUH  

COOSA  

COVINGTON  .. 
CRENSHAW  ... 

CULLMAN  

DALE  

DALLAS   

DE  KALB „„ 

ELMORE  

ESCAMBIA 

ETOWAH  

FAYETTE  

FRANKLIN  

GENEVA  

GREENE  

HALE  

HENRY  

HOUSTON  

JACKSON  

JEFFERSON  .... 

LAMAR  

LAUDERDALE  . 

LAWRENCE  

LEE  

LIMESTONE  ..„ 

LOWNDES 

MACON  


State 


FlPScode 


AL. 
AL. 
AL. 
AL. 
AL. 
AL. 
AL. 
AL. 
AL. 
AL. 
AL  . 
AL  . 
AL. 
AL. 
AL. 
AL. 
AL. 
AL  . 
AL  .. 
AL.. 
AL.. 
AL  .. 
AL.. 
AL.. 
AL  .. 
AL  .. 
AL  .. 
AL  .. 
AL.. 
AL.. 
AL.. 
AL  .. 
AL.. 
AL.. 
AL.. 
AL.. 
AL.. 
AL  .. 
AL... 
AL  ... 
AL  ... 
AL... 
AL... 
AL... 


01001 

01003 

01005 

01007 

01009 

01011 

01013 

01015 

01017 

01019 

01021 

01023 

01025 

01027 

01029 

01031 

01033 

01035 

01037 

01039  I 

01041 

01043 

01045 

01047 

01049 

01051 

01053 

01055 

01057 

01059 

01061 

01063 

01065 

01067 

01069 

01071 

01073 

01075 

01077 

01079 

01081 

01083 

oioes 

01087 


Class  I  differential 

adjusted 

for  kxalion 


3.30 

3.50 

345 

310 

3.10 

3.30 

3.45 

3.10 

3.10 

3.10 

3.10 

330 

3.45 

3.10 

3.10 

3.45 

290 

345 

310 

3.45 

345 

3.10 

345 

3.30 

290 

3.30 

345 

3.10 

310 

2.90 

3.45 

3.10 

310 

345 

3.45 

2.90 

3.10 

3.10 

2.90 

290 

330 

2.90 

3.30 

3.30 
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Counly/panslVcity 

State 

FlPScode 

Class  1  differential 

adjusted 

for  location 

MADISON   

MARENGO _ 

MARION  _ - 

MARSHALL 

MOBILE  „ 

MONROE  _ 

MONTGOMERY -. 

AL 

AL -... 

AL 

AL 

AL — 

AL „ ~ 

AL  

AL 

AL 

AL  

AL 

AL 

AL  _ 

AL  - 

AL  

AL 

AL  

AL 

AL  

AL 

AL 

AR  

AR 

AR  

AR  

AH  

AR  - 

AR  

01089 
01091 
01093 
01095 
01097 
01099 
01101 
01103 
01105 
01107 
01109 
01111 
01113 
01117 
01115 
01119 
01121 
01123 
01125 
01127 
01129 
01131 
01133 
05001 
05003 
05005 
05007 
05009 
05011 
05013 
05015 
05017 
05019 
05021 
0S023 
0S02S 
05027 
OSOW 
05031 
05033 
05035 
05037 
05039 
05041 
05043 
05045 
05047 
05049 
05051 
0SOS3 
0S05S 
05057 
05059 
05061 
05063 
05065 
05067 
05069 
05071 
05073 
05075 
05077 
05079 
05081 
05063 
05065 
05087 
05089 
05091 
05093 
05095 
05097 

2.90 
3.30 
3.10 
2.90 
3.50 
3.45 
3.30 
2.90 
3.10 
3.10 
3.45 
3.10 
3.30 
3.10 
3.10 
3.10 
3.10 
3.10 
3.10 
3.10 
3.45 
3.30 
3.10 
2.90 
3.10 
2.60 
2.60 
2.60 
2.90 
2.90 
2.60 
3.10 
2.90 
2.60 
2.80 
2.90 
3.10 
2.80 
2.60 
2.80 
2.80 
2.80 
2.90 
2.90 
2.90 
2.80 
2.80 
2.60 
2.80 
2.90 
2.60 
2.90 
2.90 
2.90 
2.60 
2.60 
2.60 
2.90 
2.80 
3.10 
2.60 
2.80 
2.90 
2.90 
2.80 
2.80 
2.60 
2.60 
3.10 
2.60 
2.80 
2.80 

MORGAN  

PERRY  

PICKENS                           

RANDOLPH  _„ 

RUSSELL ™ - 

SHELBY    _ _ 

ST  CLAIR 

SUMTER  _ _ 

TALLADEGA  „ ^ 

TALLAPOOSA  .„...,.., 

TUSCALOOSA 

WALKER  „ 

WASHINGTON  _ 

WILCOX  __ 

WINSTON  _ 

ARKANSAS 

ASHLEY    

BAXTER  

BENTON  

BOONE  

BRADLEY 

CALHOUN 

CARROLL  - — 

CHICOT  _.... 

CLAY  _ 

AR  „ 

AR 

AR  -.- 

AH  

AH  

CLEBURNE 

CLEVELAND                                                              

COLUMBIA                       .                „ 

AH  

CONWAY  

AR  „ 

AR  

CRAIGHEAD                                               .              

CRAWFORD  _ 

AR  "Z'ZZZZZZZZ'. 

AR  

AH  

AH 

AR  

AR 

CRITTENDEN  _ 

CROSS    

DALUVS  

DESHA  

DREW  

FAULKNER  

FRANKLIN   

FULTON                                                   

GARLAND  __ _ 

AR  „ „ 

AH  

GRANT 

GREENE                     

HEMPSTEAD            

AR  

HOT  SPRING  „ - 

HOWARD  „ _ _ 

INDEPENDENCE 

IZARD          „ _ 

AR  

AH  

AH  

AR  

jefferson"II!Z!!Z™!!Z"Z!ZZ!!!Z!!!"!!"""""!Z!I"!!Z!!!!!!!!!I! 
JOHNSON „_ „ 

AR  „ 

AH  

AH  

AH  

LAWRENCE  

LEE   __ „ 

LINCOLN „ _ 

LITTLE  RIVER  „ _ _.., 

LOGAN  „ „ 

LONOKE      _ 

AR  'Z""IZZZZ"""Z 
AR  

AR  

AR  

AR  

MADISON   

AH  

MILLER  „ 

MISSISSIPPI  

AH  

AH 

AR  

MONROE  

AR  

MONTGOMERY 

AR  
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Coumy/parish/city 


NEVADA  

NEVnON  

OUACHITA 

PERRY  

PHILLIPS  

PIKE  

POINSETT  

POLK 

POPE  

PHAIRIE 

PULASKI  

RANDOLPH  

SAUNE  

SCOTT 

SEARCY  

SEBASTIAN  

SEVIER  

SHARP  

ST.  FRANCIS  ... 

STONE  

UNION 

VAN  BUREN  .... 
WASHINGTON 

WHITE 

WOODRUFF  .... 

YEU  

APACHE  

COCHISE 

COCONINO  

GIU  

GRAHAIM  

GREENLEE  

LA  PAZ 

MARICOPA  

MOHAVE 

NAVAJO 

PIMA  

PINAL  

SANTA  CRUZ  ... 

YAVAPAI  

YUMA 

ALAMEDA 

ALPINE  

AMADOR  

BUTTE  

CALAVERAS  

COLUSA  


CONTRA  COSTA 

DEL  NORTE  

EL  DORADO  

FRESNO  

GLENN  

HUMBOLDT  

IMPERIAL  

INYO  

KERN  

KINGS  

LAKE  

LASSEN  

LOS  ANGELES 

MADERA  

MARIN  

MARIPOSA  

MENDOCINO  

MERCED 

MODOC  

MONO  

MONTEREY 

NAPA   

NEVADA  

ORANGE 

PLACER 


AR 

AH 

AR 

AH 

AR 

AR 

AR 

AR 

AR 

AR 

AR  . 

AR  . 

AR  . 

AR  . 

AH  . 

AR  . 

AR  . 

AH  . 

AR  . 

AR  . 

AR  . 

AR  . 

AR  . 

AH  . 

AH  . 

AH  . 

AZ.. 

AZ.. 

AZ.. 

Kt.. 

AZ.. 

AZ.. 

AZ.. 

AZ... 

AZ.. 

AZ... 

AZ... 

AZ... 

AZ„. 

AZ... 

AZ... 

CA  .. 

CA  .. 

CA  .. 

CA.. 

CA  - 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .., 

CA  ... 

CA  ..: 

CA  ... 

CA  ... 

CA  .. 

CA  ... 

CA  ... 

CA  ... 

CA  ... 

CA  ... 

CA  ... 

CA  ... 

CA  ... 

CA  ... 

CA  ... 


FlPScode 


Class  I  differential 

adfusted 

for  location 


05099 

2.90 

05101 

260 

05103 

290 

05105 

2.80 

05107 

2.90 

05109 

2.90 

05111 

2.60 

05113 

2.80 

05115 

2.80 

05117 

2.80 

05119 

280 

05121 

2.60 

05125 

2.80 

05127 

2.80 

05129 

2.60 

05131 

2.80 

05133 

2.90 

05135 

2.60 

05123 

2.80 

05137 

2.60 

05139 

3.10 

05141 

2.80 

05143 

2.60 

05145 

2.80 

05147 

2.80 

05149 

2.80 

04001 

1.90 

04003 

2.10 

04005 

1.90 

04007 

2.10 

04009 

2.10 

04011 

2.10 

04012 

210 

04013 

235 

04015 

1.90 

04017 

1.90 

04019 

2.35 

04021 

2.35 

04023 

2.10 

04025 

1.90 

04027 

2.10 

06001 

1.80 

06003 

1.70 

06005 

1.70 

06007 

1.70 

1.70 

06611 

1.70 

06013 

1.80 

06015 

1.80 

06017 

1.70 

06019 

1.60 

06021 

1.70 

06023 

1.80 

06025 

2.00 

06027 

1.60 

06029 

1.80 

06031 

160 

06033 

1.80 

06035 

1.70 

06037 

2.10 

06039 

1.60 

06041 

1.80 

06043 

1.70 

06045 

1.80 

06047 

170 

06049 

1.70 

06051 

160 

06053 

1.80 

06055 

1.80 

06057 

1.70 

06059 

2.10 

06061 

1.70 
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County/parish/dty 

Slate 

FlPScode 

Class  1  differential 

adjusted 

for  location 

PLUMAS   

RIVERSIDE           

CA  

CA  

CA  

CA  _ 

CA  

CA  

CA  '~Z"ZZZ"Z'Z 

CA  

CA  „ 

CA  ZZIZZZIZZZ 

CA  

06063 
06065 
06067 
06069 
06071 
06073 
06075 
06077 
06079 
06061 
06083 
06085 
06067 
UtjUUy 
06091 
06093 
06095 
06097 
06099 
06101 
06103 
06105 
06107 
06109 
06111 
06113 
06115 
00001 
08003 
08005 
08007 
08009 
08011 
08013 
08015 
08017 
08019 
08a>1 
08023 
08025 
08027 
08029 
08031 
08033 

08037 
08041 
08039 
08043 
08045 
08047 
08049 
08051 
08053 
08055 
08057 
08059 
08061 
06063 
0806/ 
08065 
06069 
08071 
08073 
08075 
08077 
08079 
08081 
08083 
08085 
08087 
08089 

1.70 
2.00 

SACRAMENTO  ™ 

SAN  BENITO  - ~ 

SAN  BERNARDINO ~ - 

SAN  DIEGO                                 

1.70 
1.80 
1.80 
2.10 

SAN  FRANCISCO                   

1.80 

SAN  JOAOUIN                     

1.70 

SAN  Luisoeispo 

SAN  MATEO        - 

1.80 
1.80 

SANTA  BARBARA ™ 

1.80 

SANTA  CLARA  ™ „ 

1.80 

1.80 

SHASTA  _ „ 

SIERRA               _ 

CA  "Z"ZZZZZ~'ZZ 

1.70 
1.70 

SISKIYOU  

CA  

CA  

CA  

CA  

CA  

CA  

CA  

CA  

CA  

CA  

CA  

CA  

1.80 

SOLANO  

SONOMA  _ 

STANISLAUS  - - 

SUTTER  „., - _ 

TEHAMA  : ., „ _ „ s,, 

TRINITY                           .    . « 

1.80 
1.80 
1.70 
1.70 
1.70 
1.80 

TULARE                            

1.60 

TUOLUMNE               

1.70 

1.80 

YOLO         

1.70 

YUBA      

1.70 

ADAMS  

CO „ 

CO 

2.55 

ALAMOSA                                                                        

1.90 

ARAPAHOE                                                              «. 

CO 

2.55 

ARCHULETA  

BACA     _ 

CO 

CO 

1.90 
2.35 

BENT                                                      .-. ,-...... . 

CO 

2.35 

BOULDER 

CO .%..- 

CO 

2.45 

CHAFFEE                                  

1.90 

CO 

2.35 

CO 

2.45 

CONEJOS 

CO 

CO _ 

CO 

1.90 
1.90 

CROWLEY                                      

2.45 

CUSTER                                                   „ 

CO 

2.45 

DELTA                                                                 .     .     .    . .-. 

CO 

2.00 

DENVER                                                                                

CO 

2.55 

DOLORES                                                                      

CO 

1.90 

CO 

2.55 

EAGLE                            .._     _ _ „ 

CO 

1.90 

GO 

2.55 

ELBERT „ _ 

PREMONT  „ „ , 

GARFIELD       _ '. 

CO _, 

CO _ 

CO - 

CO 

2.45 
2  45 
2.00 

2.45 

GRAND  

CO 

1.90 

GUNNISON 

CO        

1.90 

HINSDALE                                                 .              - 

CO 

1.90 

HUERFANO  _ 

JACKSON                 „  ..     . .    „  .. . « 

CO  "Z""ZZZ^''Z"'Z~"Z 

2.45 
1.90 

JEFFERSON  _ 

KIOWA              ;, 

CO - 

CO 

2.55 
2.35 

KIT  CARSON                                                                          ,   _       

CO 

2.35 

LA  PLATA  

CO 

1.90 

LARIMER  _ 

LAS  ANIMAS   „ „ 

LINCOLN _ „ 

CO 

CO- - 

CO 

CO 

1.90 
2.45 
2.35 
2.45 

LOGAN  „ „ 

CO »- 

-2.35 

MESA  „ 

CO  - :-..„ 

CO 

2.00 

MINERAL  

1.90 

MOFFAT   

CO 

1.90 

MONTEZUMA           

CO 

1.90 

MONTROSE   _ 

CO 

2.00 

CO  

2.35 

OTERO  „ 

CO 

2.45 

County/parish/city 


OURAY  

PARK  

PHILLIPS  

PITKIN 

PROWERS 

PUEBLO 

RIO  BLANCO  ... 
RIO  GRANDE  „ 

ROUTT 

SAGUACHE  

SAN  JUAN  

SAN  MIGUEL  .„ 

SEDGWICK 

SUMMIT  

TELLER  

WASHINGTON 

WELD  

YUMA 

FAIRFIELD 

HARTFORD  

LITCHFIELD 

MIDDLESEX  

NEW  HAVEN   .„ 
NEW  LONDON 

TOLLAND 

WINDHAM 


DISTRICT  OF  COLUMBIA 

KENT 

NEW  CASTLE 

SUSSEX  

ALACHUA  

BAKER  

BAY  „.... 

BRADFORD  

BREVARD  

BROWARD  

CALHOUN  

CHARLOTTE  

CITRUS  

CLAY  

COLLIER  

COLUMBIA  

DADE  

DE  SOTO 

DIXIE  

DUVAL  

ESCAMBIA 

FLAGLER  .....' : 

FRANKLIN   

GADSDEN   

GILCHRIST  

GLADES .: 

GULF „ 

HAMILTON 

HARDEE  

HENDRY  ,..„. 

HERNANDO 

HIGHLANDS  ,„ 

HILLSBOROUGH 

HOLMES  _ 

INDIAN  RIVER 

JACKSON  

JEFFERSON  

LAFAYETTE 

LAKE  „ 

LEE  , 

LEON  ,..„ 

LEVY  :. 

LIBERTY  

MADISON  

MANATEE  

MARION  


CO  .. 
CO  ... 
CO  ,., 
CO  .,, 
CO  .., 
CO  ... 
CO  ... 
CO.,. 
CO., 
CO,,, 
CO,,, 
CO  .., 
CO., 
CO... 
CO... 
00  ,„ 
CO  .., 
CO,,, 
CT  .,„ 
CT  „.. 
CT_,, 
CT,,.. 
CT  „„ 

CT 

CT 

CT 

DC  ,.. 
DE  ... 
DE  .... 
DE  ... 

FL 

FL 

FL  

FL  

FL  

FL  

FL  

FL 

FL  

FL 

FL 

FL 

FL  

FL  

FL  

FL 

FL  

FL 

Fl ..... 
FL  _... 

a 

FL  

FL  

FL  .-,.„ 

FL  

FL 

FL  _..,. 

FL 

FL  

FL  

FL  

FL  

FL  

FL 

FL 

FL  

FL  

FL  

FL  

FL 

FL 

FL  


State 


FlPScode 


Class  I  differential 

adiusted 

for  locatnn 


08091 

190 

08093 

245 

08095 

235 

08097 

190 

08099 

235 

08101 

2.45 

08103 

190 

08105 

1.90 

08107 

1                          1.90 

08109 

1.90 

08111 

1                            1.90 

08113 

1.90 

08115 

235 

08117 

1.90 

08119 

1                          2.45 

08121 

2.35 

08123 

2.45 

08125 

2.35 

09001 

3.10 

09003 

;                    3.10 

09005 

300 

09007 

3.10 

09009 

310 

09011 

310 

09013 

310 

09015 

3.10 

11001 

3.00 

10001 

300 

10003 

3.00 

10005 

3.00 

12001 

370 

12003 

3.70 

12005 

3.70 

12007 

370 

12009 

400 

12011 

4  30 

12013 

3.70 

12015 

4.30 

12017 

4.00 

12019 

370 

12021 

4.30 

12023 

3.70 

12025 

4.30 

12027 

430 

12029 

3.70 

12031 

3.70 

12033 

3.45 

12035 

4.00 

12037 

3.70 

12039 

370 

12041 

3.70 

12043 

4.30 

12045 

3.70 

12047 

3.70 

12049 

430 

12061 

4.30 

12053 

400 

12055 

430 

12057 

4.00 

12059 

3.70 

12061 

400 

12063 

3.70 

12065 

370 

12067 

3.70 

12069 

4.00 

12071 

4.30 

12073 

3.70 

12075 

4.00 

12077 

a70 

12079 

3.70 

12081 

430 

12083 

4.00 
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County/paristVcity 

Slate 

FlPSoorie 

Class  1  dmerential 

adjusted 

for  location 

2520 

FL  

FL  

FL  

FL 

FL  

FL „ 

FL 

FL  

FL  

FL  

FL  ZZZZZZZZZZ 

FL  

FL „... 

FL  Z"IZ'"'"Z"I"'"""""Z 

12085 

12087 

12089 

12091 

12093 

12095 

12097 

12099 

12101 

12103 

12105 

12  07 

12113 

12115 

12117 

12109 

12111 

12119 

12121 

12123 

12125 

12127 

12129 

12131 

12133 

13001 

13003 

1300S 

13007 

13009 

13011 

13013 

13015 

13017 

13019 

13021 

13023 

I.IOM 

13027 

13029 

13031 

13033 

13035 

13037 

13039 

13043 

13045 

13047 

13049 

13051 

13053 

13055 

13057 

13059 

13061 

13063 

13065 

13067 

13069 

13071 

13073 

13075 

13077 

13079 

13081 

13083 

13085 

13089 

1308/ 

13091 

13093 

13095 

4.30 
4.30 
3.70 
3.45 

OKEECHOBEE _ 

ORANGE     _ ~ 

4.30 
4.00 

OSCEOLA    _ ~ 

4.00 

PALM  BEACH  

PASCO 

PINELLAS  

POLK  

PUTNAM  

SANTA  ROSA       « 

4.30 
4.00 
4.00 
4.00 
3.70 
3.45 

SARASOTA          „ „ 

4.30 

SEMINOLE 

ST  JOHNS                         „ 

4.00 
3.70 

ST   LUCIE - - 

SUMTER                                         _     

FL - 

FL 

4.30 
4.00 

SUWANNEE  

TAYLOR  

UNION  „ 

VOLUSIA „ 

FL 

FL 

^  :::::zzzz=z 

FL „ 

3.70 
3.70 
3.70 
4.00 

WAKULLA  

3.70 

WALTON  „ _ 

WASHINGTON  „ 

3.45 
3.70 

APPLING    

3.45 

ATKINSON  

BACON   „ 

BAKER  

BALDWIN                                                   

GA 

GA 

GA 

GA 

GA 

GA  „ 

3.45 
3.45 
3.45 
3.10 

BANKS  

3.10 

BARROW                                                _ „ 

3.10 

BARTOW  __ „ 

BEN  HILL                , „ - 

GA   '""""~"~~~"Z"""'~'". 

3.10 
3.45 

BERRIEN  

BIBB  „ 

GA  

GA  

GA  

GA  

GA  

3.45 
3.30 

BLECKLEY 

3.30 

BRANTLEY 

BROOKS                                            _ _ 

3.45 
3.45 

BRYAN  _ 

GA  _ 

GA          

3.45 

BULLOCH 

3.30 

BURKE    

GA  

GA  

3.30 

BUTTS 

3.10 

CALHOUN 

GA 

3.45 

CAMDEN  

GA 

3.45 

CANDLER  

GA 

3.30 

CARROLL  

GA 

3.10 

CATOOSA „„ 

GA  

2.80 

CHARLTON  

GA 

GA  — 

GA  "'"Z'ZZZZZZZ. 
GA  

3.45 

CHATHAM   

3.45 

CHATTAHOOCHEE 

3.30 

CHATTOOGA  

CHEROKEE  

2.80 
3.10 

CLARKE 

QA     

3.10 

CLAY  .'. 

GA  

QA  

3.45 

CLAYTON    , . .                  

3.10 

CLINCH      .. „ „ „ „ 

QA  

3.45 

COBB 

QA     

3.10 

COFFEE 

GA 

3.45 

COLQUITT  

GA 

3.45 

COLUMBIA  _ 

GA  

3.10 

COOK 

GA  

3.45 

COWETA  

GA  

3.10 

CRAWFOHO 

GA  

3.30 

CRISP  ; - 

GA  

3.45 

DADE  

GA  

2.80 

DAWSON  _„ 

GA  

3.10 

OE  KALB 

DECATUR 

GA  „ 

QA     

3.10 
3.45 

DODGE 

GA      

3.45 

DOOLY      , 

GA  

3.45 

DOUGHERTY  _ 

QA  

3.45 

Federal  Register / Vol.  64.  No.  242 /Friday.  December  17.  1999 /Rules  and  Regulations 


70875 


County/parish/city 


DOUGLAS 

EARLY  

ECHOLS  

EFFINGHAM  . 

ELBERT  

EMANUEL 

EVANS  

FANNIN 

FAYETTE  

FLOYD  

FORSYTH  

FRANKLIN  

FULTON  

GILMER  

GLASCOCK  ... 

GLYNN  

GORDON  

GRADY  

GREENE  

GWINNETT  .... 
HABERSHAM 

HALL  

HANCOCK  

HARALSON  ... 

HARRIS 

HART  


State 


HEARD 

HENRY 

HOUSTON  .... 

IRWIN 

JACKSON  

JASPER  

JEFF  DAVIS  .. 
JEFFERSON  . 

JENKINS  

JOHNSON  

JONES  

LAMAR  

LANIER  

LAURENS  

LEE  

UBEHTY  

LINCOLN 

LONG  


LOWNDES  

LUMPKIN  

IMACON  

MADISON  

MARION  

MCDUFRE 

MCINTOSH  

MERIWETHER  ... 

MILLER  

MITCHELL  

MONROE  

MONTGOMERY  . 

MORGAN  

MURRAY  

MUSCOGEE  

NEWTON  

OCONEE 

OGLETHORPE  .. 

PAULDING 

PEACH _ 

PICKENS  

PIERCE „. 

PIKE  


GA  .... 
QA  .... 
QA  .... 
QA.... 
QA.... 
QA  .... 
QA... 
GA.... 
QA  .... 
QA  .... 
QA  .... 
QA  .... 
QA.... 
QA  .... 
QA  .... 
GA  .... 

GA 

GA 

GA 

QA  .... 
QA 


FlPScode 


GA. 
GA 
QA 
QA 
QA. 
GA  . 
QA  . 
QA  . 
QA  . 
GA  . 
GA  . 
QA  . 
GA  . 
QA  . 
GA. 


QA. 
QA. 
OA. 
GA. 
QA. 
QA  . 
QA  . 
QA  . 
QA. 


Q«. 


GA. 
GA. 


POLK „„ 

PULASKI  

PUTNAM  _ .. 

QUITMAN 

RABUN 


GA. 

GA 

GA  . 

GA. 

GA 

QA 

QA 

QA. 


GA  . 
GA  . 
QA  . 
GA  . 
QA  . 
GA  . 
GA. 


QA. 


QA. 


GA  . 
GA  . 
QA  . 
QA  . 
QA  . 
QA  . 
QA  . 


Class  I  dHferential 

adiusted 

for  location 


13097 

3.10 

13099 

3.45 

13101 

3.45 

13103 

3.30 

13105 

3.10 

13107 

3.30 

13109 

3.45 

13111 

^80 

13113 

3.10 

13115 

3.10 

13117 

3.10 

13119 

3.10 

13121 

110 

13123 

3.10 

13125 

3.10 

13127 

345 

13129 

3.10 

13131 

3.45 

13133 

3.10 

13135 

3.10 

13137 

3.10 

13139 

3.10 

13141 

3.10 

13143 

3.10 

13145 

3.30 

13147 

3.10 

13149 

3.10 

13151 

3.10 

13153 

3.30 

13155 

3.45 

13157 

3.10 

13159 

3.10 

13161 

3.45 

13163 

3.30 

13165 

3.30 

13167 

3.30 

13169 

3.10 

13171 

310 

13173 

3.45 

13175 

3.30 

13177 

3.45 

13179 

3.45 

13181 

3.10 

13183 

345 

13185 

3.45 

13187 

3.10 

13193 

3.30 

13195 

3.10 

13197 

3.30 

13189 

3.10 

13191 

3.45 

13199 

3.10 

13201 

3.45 

13205 

3.45 

13207 

3.10 

13209 

3.45 

13211 

3.10 

13213 

280 

13215 

3.30 

13217 

3.10 

13219 

3.10 

13221 

3.10 

13223 

3.10 

13225 

3.30 

13227 

310 

13229 

345 

13231 

3.10 

13233 

3.10 

13235 

3.45 

13237 

3.10 

13239 

3.45 

13241 

3.10 
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County/parish^Cfty 

State 

FlPSoorte 

nias.s  1  diflerential 

adjusted 

lor  location 

GA  - 

GA 

GA 

13243 
13245 
13247 
13249 
132S1 
13253 
13255 
13257 
13259 
13261 
13263 
13265 
13267 
13269 
13271 
13273 
13275 
132// 
13279 
13281 
13283 
13285 
13287 
132R9 
13291 
13293 
13295 
13297 
13299 
13301 
13303 

13307 
1.T.T09 
13311 
13313 
13315 
13317 
13319 
13321 
19001 
19003 
19005 
19007 

mm 

19011 
19013 
19015 
19017 
19019 
19021 
19023 
1902b 
19027 
19029 
19031 
190.^1 

laoa") 

19037 
19039 
19041 
19043 
19045 
19047 
19049 
19051 
1905,1 
19055 
19057 
19059 
19061 
19063 

3.45 

RICHMOND  -.. - 

3.30 
3.10 

SCHLEY  

SCREVEN  „ — 

SEMINOLE                       - 

GA — 

GA 

GA  , _ 

GA  

GA  

GA  

GA  ZIZ~~""""!Z"""!"'Z 

3.30 
3.30 
3.45 

3.10 

3.10 

3.45 

SUMTER  „„ 

3.45 
3.30 

TALIAFERRO 

TATTNALL           . « 

GA  

GA  — 

GA              — 

3.10 
3.45 

TAYLOR „ 

TELFAIR                                                     . 

3.30 

GA  "Z'"'ZZZ'ZZ~Z. 

GA 

GA  

3.45 

3.45 

3.45 

TIFj                                                                                    

3.45 

TOOMBS           - .'. 

GA 

GA 

3.45 

TOWNS _ - 

TREUTLEN  „ 

3.10 

GA  "^ZZ!""~~Z~'"""Z 

3.30 
3.10 

TURNER                                         .       „« 

GA 

GA   

3.45 

TWIGGS - ~ 

UNION                                                 

3.30 

GA 

3.10 

GA  

3.10 

WALKER                                        

GA  

GA    

2.80 

WALTON 

WARE  « - 

WARREN  :. 

WASHINGTON  - 

3.10 

GA     

3.45 

GA 

3.10 
3.30 
3.45 

WEBSTER                          

GA _ 

GA 

3.45 

WHEELER 

3.45 

WHITE                                 

GA  

GA 

3.10 

WHITFIELD 

2.80 

WILCOX                        .-  .. « .... « 

GA _.. 

GA 

3.45 

3.10 

WILKINSON  

GA  — 

GA 

3.30 
3.45 

ADAIR                                      . .  .- - « 

lA _ 

lA 

1.80 

ADAMS                                                                           

1.80 

ALLAMAKEE                                                                                       

lA 

175 

APPANOOSE                                                                                     

lA 

180 

lA __ 

1.80 

BENTON             .  .    ™.- . 

lA 

1.80 

BLACK  HAWK  ™ 

BOONE  .. 

lA  Z!!ZZZZ!!~ZZ 

lA _„ 

175 
1.80 
1.75 

BUCHANAN                                                   .              

lA 

1.75 

BUENA  VISTA                                                               

lA 

1.75 

lA 

1.75 

lA 

1.75 

CARROLL                                     

lA 

1.80 

CASS                                    „      — 

lA 

lA 

lA 

lA               

1.80 

CEDAR 

CERRO  Gonoo              _ 

1.80 
1.75 

CHEROKEE 

1.75 

CHICKASAW 

lA           

1.75 

CLARKE 

CLAY  „ 

CLAYTON  

CLINTON   

CRAWFORD  

DAVIS   

DELAWARE     _ 

IA._.. 

IA„ 

lA 

lA 

lA 

\aZZZZZ'"'"""''~"~"''. 

lA 

lA 

lA 'I"Z~'"Z"'"Z'Z 

lA 

1.80 
1.75 
1.75 
1.80 
1.80 
1.80 
1.80 
1.80 
1.75 

OES  MOINES  „ _ 

DICKINSON  

1.80 
1.75 

DUBUQUE  

1.75 

EMMET  

lA  

1.75 
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County/parisWcily 


FAYETTE  

FLOYD  

FRANKLIN   ... 
FREMONT  ... 

GREENE  

GRUNDY  

GUTHRIE  

HAMILTON  ... 
HANCOCK    .. 

HARDIN  

HARRISON    . 

HENRY  

HOWARD  

HUMBOLDT  .. 

IDA  

IOWA 

JACKSON  

JASPER  

JEFFERSON  . 

JOHNSON  

JONES  

KEOKUK  

KOSSUTH 

LEE  

LINN 

LOUISA  

LUCAS  

LYON   

MADISON  

MAHASKA  

MARION  

MARSHAU  ... 

MILLS  

MITCHELL   .... 

MONONA  

MONROE  


MONTGOMERY 

MUSCATINE  

O'BRIEN 

OSCEOLA  

PAGE  ■ 

PALO  ALTO  

PLYMOUTH  

POCAHONTAS  

POLK 

POTTAWATTAMIE 

POWESHIEK  

RINGGOLD  

SAC  

SCOTT  

SHELBY  

SIOUX  

STORY 

TAMA  

TAYLOR  

UNION  _. 

VAN  BUREN  

WAPELLO 

WARREN  

WASHINGTON  

WAYNE  

WEBSTER  

WINNEBAGO 

WINNESHIEK  

WOODBURY 

WORTH 

WRIGHT 

ADA  : 

ADAMS  

BANNOCK  

BEAR  LAKE  

BENEWAH  


State 


Fl  PS  code 


Class  I  diftefential 

adjusted 

tor  location 


lA  . 
lA. 
lA  . 
lA  . 
lA  . 
lA. 

ur. 

lA. 

lA. 

lA. 

lA  .. 

lA  . 

lA. 

lA.. 

lA. 

lA  .. 

lA.. 

lA., 

lA.. 

lA.. 

■A  _ 

lA  .. 

lA  .. 

lA.. 

lA.. 

lA.. 

lA.. 

lA.. 

M.. 

M.. 

lA.. 

lA,. 

lA.. 

lA.. 

lA.. 

lA.. 

IA_ 

lA. 

lA.. 

lA  .. 

lA... 

lA.. 

lA  ... 

lA... 

lA  ... 

lA... 

lA.- 

lA... 

lA... 

lA... 

lA... 

lA... 

U... 

lA... 

lA... 

lA  ... 

lA  ... 

lA  ... 

lA  ... 

lA  ... 

lA... 

lA  ... 

lA  .... 

lA.... 

lA  .... 

lA  .... 

lA  .... 

ID  .... 

ID  .... 

ID  .... 

ID  .... 

ID  .... 


19065 

1.75 

19067 

1.75 

19069 

1.75 

19071 

1.85 

19073 

1.80 

19075 

1.75 

19077 

1.80 

19079 

1.75 

19081 

1.75 

19083 

1.75 

19065 

180 

19087 

180 

19089 

1.75 

19091 

175 

19093 

1.75 

19095 

1.80 

19097 

i                          1.80 

19099 

!                          1.80 

19101 

180 

19103 

180 

19105 

1.80 

19107 

180 

19109 

1.75 

19111 

1.80 

19113 

1.80 

19115 

1.80 

19117 

1.80 

19119 

175 

19121 

180 

19123 

1.80 

19125 

1.80 

19127 

1.80 

19129 

1  85 

19131 

1.75 

19133 

1.80 

19135 

1.80 

19137 

1.80 

19139 

1.80 

19141 

175 

19143 

175 

19145 

1.80 

19147 

1.75 

19149 

1.75 

19151 

1.75 

19153 

1.80 

19155 

1.85 

19157 

1.80 

19159 

1.80 

19161 

1.75 

19163 

1.80 

19165 

1.80 

19167 

1.75 

19169 

1.80 

19171 

1.80 

19173 

180 

19175 

1.80 

19177 

1.80 

19179 

1.80 

19181 

1.80 

19183 

1.80 

19185 

1.80 

19187 

1.75 

19189 

1.75 

19191 

1.75 

19193 

1.75 

19195 

1.75 

19197 

1.75 

IflOOl 

160 

16003 

1.60 

16005 

160 

16007 

1.60 

16009 

1.90 
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Coonty/parislVdty 

State 

FlPSoode 

Class  1  dilterential 

adjusted 

for  location 

BINGHAM  

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID - 

lO 

ID 

ID 

ID -.. 

ID - 

ID 

ID 

16011 
18013 
18015 
16017 
16019 
16021 
16023 
16025 
16027 
16029 
16031 

ifirew 
iBoa") 

16037 
16039 
16041 
16043 
16045 
16047 
16049 
16051 
16053 
16055 
16057 
18059 
16081 
16063 
16065 
16067 
16068 
18071 
16073 
16075 
16077 
16079 
16081 
18083 
16085 
18087 
ITtni 
17003 
17005 
17007 
17009 
17011 
17013 
17015 
17017 
17019 
17021 
17023 
1/02b 
l/0«/ 
1/029 
17031 
17033 
17035 
1/03/ 
17039 
17041 
17043 
17045 
17047 
17049 
17051 
17053 
17055 
17057 
17059 
17061 
17063 
17065 

1.60 

BLAINE                                    . 

1.60 

BOISE                           .  - 

1.60 

BONNER              ^ 

1.90 

BONNEVILLE - 

1.60 
1.90 

BUTTE                      

1.60 

160 

CANYON  

CARIBOU  - 

CASSIA    „_ 

1.60 
1.60 
1.60 

CLARK   _. 

CLEARWATER  _ 

CUSTER                :    

1.60 
1.60 
1.60 

ELMORE          - 

1.60 

FRANKUN                                   .            « 

1,60 

FREMO^f^ 

1.60 

1.60 

GOOOING „ ^ 

IDAHO                                                              

1.60 

ID 

1.60 

iFPFFRC^nN 

ID  .._ 

1.60 

ID _ 

1.60 

ID 

1.90 

ID 

1.90 

LEMHI  „ ^ 

m'ZZZ""Z""'"Z..LL 

ID 

ID 

1.60 
1.60 

1.60 

MADISON             _ ...» -« 

1.60 

MINIDOKA  - 

MPZ  PERCE 

10 _ 

ID 

1.60 
1.60 

ONEIDA  

OWYHEE  

PAYETTE             „ „ ~ 

ID..... 

ID 

» 

1.60 
1.60 
1.60 

POWER                                                                                      

ID 

1.60 

SHOSHONE                                                                                 

ID 

1  90 

TETON                 - - 

ID 

1.60 

TWIN  FAOS ™ ™ 

VALLEY               .-.. -..- -.™ 

ID - 

D 

1.60 
1.60 

WASHINGTON  „ - 

IL  ZZ'ZZZZZZ'Ll 

IL  — 

1.60 
180 

2.20 

IL  

2.00 

BOONE                                  

IL  

1.75 

IL  

1.80 

ft. 

\L           „_ 

1.80 

PAl  HO(tN 

2.00 

CARROa  - - 

IL  

IL  

1.80 
1.80 

CHAMPAIGN  « 

CHRISTIAN                                                             

IL                

1.80 

IL  

200 

CLARK                                                                                 

IL  

200 

H.  

2.00 

M.  

2.00 

COLES  - - „ ~ 

COOK                                                    . «.« ......... " 

IL                          

2.00 

H.  

1.80 

IL  

2.00 

IL  

2.00 

DE  KALB                                                                        

IL  

180 

DE  wnr                                                              

IL  

1.80 

DOUGLAS                                                 

IL  

2.00 

DU  PAGE                                                      - 

IL  

1.80 

EDGAR                               4                                  

IL  

2.00 

EDWARDS  

IL  

2.20 

EFFINGHAM    „ _ 

2.00 

FAYETTE                                                                          

i.  

2.00 

FORD      

IL  

1.80 

FRANKUN  

IL  

2.20 

FULTON 

H.  

1.80 

GALLATIN  „„ 

IL  - 

IL  

2.20 

GREENE 

2.00 

GRUNDY                                                                                       

IL  

1.80 

HAMILTON 

IL  

2.20 

County/parisWcity 

State 

FlPScorte 

Class  1  dilterential 

adjusted 

for  location 

HANCOCK  

IL 

17067 

17069 

17071 

17073 

17075 

17077 

17079 

17081 

17083 

17085 

17087 

17089 

i70Si 

17093 

17095 

17099 

17097 

17101 

17103 

17105 

17107 

17115 

17117 

17119 

17121 

17123 

17125 

17127 

17109 

17111 

17113 

17129 

17131 

17133 

17135 

17137 

17139 

17141 

17143 

17145 

17147 

17149 

17151 

17153 

17155 

17157 

17159 

17161 

17165 

17167 

17169 

17171 

17173 

17163 

17175 

17177 

17179 

17181 

17183 

17185 

17187 

17189 

17191 

17193 

17195 

17197 

17199 

17201 

17203 

18001 

18003 

18005 

HARDIN 

IL 

2.20 

HENDERSON  

IL 

HENRY  _ 

IL 

«.  „ 

H. 

IROQUOIS  ;. „ "   " 

JACKSON i 

1  80 
2.20 

JASPER  

IL 

JEFFERSON  

IL 

JERSEY  _ 

IL  

IL 

JO  DAVIESS 

2.00 

JOHNSON 

IL  .. . 

2.20 
1.80 

KANE  

H.  _. 

KANKAKEE 

L 

■-„ 

IL 

IL 

KENDALL :. 

KNOX  

^M 

LA  SALLE  

1.80 

LAKE  

IL 

LAWRENCE  _ 

IL  

LEE 

2.00 
1.80 

LIVINGSTON  

B. 

R.  .„ 

IL  

LOGAN -.            " 

MACON  

1.80 

MACOUPIN  _ 

IL  „ 

IL . 

MADISON  _ 

2.00 
200 
180 

MARION  „ 

MARSHALL  ...„ 

MASON  

IL  „ 

IL  _ 

a.  7ZZZIZIZZ~Z 

MASSAC 

MCDONOUGH  

2.20 
1.80 
1.80 

MCHENRY  

MCLEAN  

«.  .- :..._ 

IL „ 

a. 

MENARD „ .. 

1.80 
1.80 
2.00 
^00 
1.80 
2.00 
1.80 

MERCER „.: 

MONROE  

IL  — 

IL 

MONTGOMERY 

IL 

MORGAN  

MOULTRIE 

IL  

IL  .". 

OGLE  

IL  ;.„. 

PEORIA 

«. 

«.„ 

IL. „ 

IL 

«.  "ZZIZZZZZIZZ 
«. 

PERRY 

PIATT  _„ „ 

PIKE  „ 

POPE  

PULASKI  _ 

2.20 
1.80 
2.00 
2.00 
^M 
2.20 

PUTNAM  _ _ 

RANDOLPH  _.„ _ 

«. 

«. 

RICHLAND _ 

ROCK  ISLAND -„ 

L  .„ „ 

i. 

SALINE  

SANGAMON  

IL  _ 

IL 

SCHUYLER 

1.80 
1.80 
2.00 
200 
1.80 
1.75 
1.80 
2.20 
1.80 
2.20 
1.80 
2.00 
2.20 
2.20 
1.80 
1.80 
220 

SCOTT  „ 

IL  _ 

SHELBY  

IL  

IL  

IL  

ST.  CLAIR _ 

STARK  

STEPHENSON  

IL 

TAZEWELL  „_ 

H.  

UNION _„ 

IL 

VERMILION  

IL 

WABASH 

IL 

WARREN „ 

WASHINGTON 

IL  

H. ... 

L  _ 

IL 

IL 

WAYNE  

WHITE „ 

WHITESIDE  _.  . . 

WIU  „ 

WILUAMSON _ 

IL  

WINNEBAGO „ _ . . 

L  

L  

M _ 

IN 

IN 

1.75 
1.80 
1.80 
1.80 
2.20 

WOODFORD  

ADAMS  _ 

ALLEN 

BARTHOLOMEW 
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County/paristi/city 

State 

Fl  PS  code 

Class  1  dmerential 

adjusted 

lor  location 

BE^^■ON         - 

IN - 

IN 

IN 

m 

M 

IN 

w„..... 

M 

M „ 

M 

M 

IN 

IN 

IN 

IN 

18007 
18008 

18011 
18013 
18015 
18017 
18019 
18021 
18023 
18025 
18027 
18033 
18029 
18031 
1B03,S 
18037 
18039 
18041 
18043 
18045 
18047 
18049 
18051 
18053 
18055 
.     18057 
18059 
18061 
18063 
1R065 
1806/ 
18069 
18071 

laorj 

18075 
18077 
18079 
18061 
18083 
18085 
18091 
18067 
18069 
18093 
18095 
18097 
18099 
18101 
18103 
18105 
18107 
18109 
18111 
18113 
1B11S 
18117 
18119 
18121 
18123 
1812S 
18127 
18129 
18131 
18133 
1813S 
18137 
18139 
18143 
18145 
18147 
18141 
18149 

1.80 

BIJVCKFORO  

BOONE  __ 

BROWN  

CARROa  - 

CASS  - 

CLARK  » 

1.80 
2.00 
2^0 
180 
1.80 
2.20 
2.00 

CUNTON          

1.80 

CRAWFORD     

2.20 

DAVIESS — 

DEKALB                                   " •«- 

2.20 
1.80 

DEARBORN               „.. ....- 

2.20 

DECATUR  _ 

DELAWARE        

2.20 
2.00 

DUBOIS                                                                 

2.20 

ELKHART                       « - - 

1.80 

FAYETTE           «..«. - -«- 

2.00 

FLOYD  

FOUNTAIN  

FRANKUN   

FULTON  ..: 

GIBSON                      — 

2^0 

IN 

« 

IN 

IN _ 

IN  "";izzz"izz 

M  .„ 

1.80 
2.00 
1.80 
2.20 

GRANT - 

GREENE           

1.80 
2.20 

2.00 

M 

2.00 

HARRISON         

M. 

M 

M 

M 

H 

2.20 

HENDRICKS         - 

2.00 

HENRY                  

2.00 

1.80 

HUNTINGTON „ 

JACKSON              ™ 

1.80 

M 

M 

^20 

JASPER                                                                                                      

1.80 

M - 

M  !Z"Z"!Z]ZZIZ 
M 

M 

M __ 

M 

IN 

1.80 

JEFFERSON 

220 
2.20 

JOHNSON  

2.00 
2.20 

KOSCIUSKO 

1.80 

LA  PORTE  „...    

LAGRANGE 

1.80 
1.80 

IN 

1.80 

LAWRENCE              _     

M 

M 

M — 

M 

M 

M _ 

2.20 

MADISON                              .«— -^ 

2.00 

MARtON                                        .    -  . ~.    

2.00 

MARSHALL                                           

1.80 

MARTIN                                         ,    „«     

2.20 

MIAMI                                                            

1.80 

MONROE                                                            .  _    

IN 

IN 

2.20 

MONTGOMERY                                                       . 

2.00 

MORGAN  

NEWTON  __ 

M — 

M 

M 

^00 
1.80 

1.80 

0HK3       

M 

IN 

«..„ „_. 

IN 

2.20 

ORANGE — ~ ~. 

2.20 

OWEN  .._ 

2.00 

2.00 

IN 

2.20 

PIKE  _ _ 

PORTER  _     

POSEY _.    

PULASKI  

PUTNAM  

RANDOLPH  

RIPLEY                                            

IN 

M  zzzzzzzzz 

M _.. 

IN 

2.20 
1.80 
2.20 
1.80 
2.00 
2.00 
2.20 

RUSH                                                              .                

IN 

2.00 

SCOTT  „ 

SHELBY  

SPENCER  „ 

ST  JOSEPH  _ 

IN _ 

M 

IN  !"z;!;;;z""zzzz 
m 

2.20 

O        2.00 

.— '        2.20 

1.80 

STARKE  ■ 

1.80 
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County/paiish/city 


STEUBEN  

SULLIVAN  

SWITZERLAND  .. 

TIPPECANOE  

TIPTON  

UNION 

VANDERBURGH 

VERMILLION   

VIGO  

WABASH „„, 

WARREN  

WARRICK  

WASHINGTON  .... 

WAYNE  

WELLS 

WHITE 

WHITLEY  

ALLEN  

ANDERSON  

ATCHISON  

BARBER   _... 

BARTON  

BOURBON  

BROWN  

BUTLER  

CHASE  


State 


CHAUTAUQUA  . 

CHEROKEE  

CHEYENNE  

CLARK  

CLAY  

CLOUD 

COFFEY 

COMANCHE  

COWLEY 

CRAWFORD  ..... 

DECATUR  

DICKINSON  

DONIPHAN  

DOUGLAS 

EDWARDS 

ELK  

ELUS  

ELLSWOBTH  ...... 

FINNEY  

FORD  

FRANKUN  ._ 

GEARY 

GOVE 

GRAHAM  

GRANT 

GRAY 

GREELEY  

GREENWOOD  ... 

HAMILTON 

HARPER  

HARVEY  

HASKELL  _... 

HODGEMAN  ..._ 

JACKSON 

JEFFERSON  . 

JEWELL  .._ „ 

JOHNSON 

KEARNY  

KINGMAN- 

KIOWA 

LABETTE- 

LANE 


LEAVENWORTH 

LINCOLN 

LINN  

LOGAN 


IN 

IN 

IN 

IN 

IN 

IN 

M 

IN 

IN 

IN 

IN 

IN 

IN 

M 

M 

M 

IN 

KS ...... 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS  .„ 

KS 

KS 

KS 

KS 

KS 

KS 

KS ._ 

KS 

KS  ........ 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS  - 


FlPScode 


KS. 
KS. 
KS. 
KS. 
KS. 
KS. 
KS. 
KS. 
KS. 


KS... 
K8... 
KS.- 
KS... 
KS... 
KS... 
KS... 
KS.... 
KS.-. 


KS. 


KS. 
KS. 

KS. 
KS. 


Class  I  dillerentiai 
adjusted 

tor  location 


18151 

1.80 

18153 

220 

18155 

2.20 

18157 

1.80 

18159 

1.80 

18161 

200 

18163 

2.20 

18165 

2.00 

18167 

200 

18169 

1.80 

16171 

1.80 

18173 

2.20 

18175 

2.20 

18177 

200 

18179 

1.80 

18181 

1.80 

18183 

1.80 

20001 

2.20 

20003 

2.00 

20005 

2.00 

20007 

2.20 

20009 

220 

20011 

220 

20013 

2.00 

20015 

2.20 

20017 

220 

20019 

2.20 

20021 

2.20 

20023 

2.20 

20025 

2.20 

20027 

^00 

20029 

2.00 

20031 

2.00 

20033 

2.20 

20035 

2.20 

20037 

^20 

20039 

2.00 

20041 

2.00 

20043 

200 

20045 

200 

20047 

2.20 

20049 

2.20 

20051 

200 

20053 

2.00 

200S5 

220 

20057 

220 

20059 

200 

20061 

2.00 

20063 

2.20 

20065 

200 

20067 

2.20 

20069 

2.20 

20071 

2.20 

20073 

2.20 

20075 

2.20 

20077 

2.20 

20079 

2.20 

20061 

2.20 

20063 

220 

20065 

200 

20067 

200 

20069 

2.00 

20091 

2.00 

20093 

220 

20095 

2.20 

20097 

2.20 

20099 

2.20 

20101 

220 

20103 

2.00 

20106 

2.00 

20107 

200 

20109 

2i0 
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County/parish/dty 


LYON  

kHARION 

MARSHALL 

MCPHERSON 

MEADE   

MIAMI  

MITCHELL  

MONTGOMERY  ... 

MORRIS  

MORTON  

NEMAHA  _ 

NEOSHO 

NESS  

NORTON „ 

OSAGE  „ 

OSBORNE  „.. 

OTTAWA  

PAWNEE  , 

PHILUPS   

POTTAWATOMIE 

PRATT   

RAWUNS  

RENO 

REPUBUC  

RICE „.. 

RILEY _...., 

ROOKS  

RUSH  

RUSSELL 

SALINE  

SCOTT  

SEDGWICK 

SEWARD  

SHAWNEE  

SHERIDAN „ 

SHERMAN  

SMITH  

STAFFORD 

STANTON  

STEVENS  

SUMNER  

THOMAS  

TREGO  

WABAUNSEE  .. 

WALLACE  


WASHINGTON  ..... 

WICHITA  

WILSON  

WOODSON  

WYANDOTTE  

ADAIR  

ALLEN  

ANDERSON  

BALLARD 

BARREN  

BATH 

BELL  

BOONE  _.. 

BOURBON  

BOYD  

BOYLE  

BFIACKEN  

BREATHITT  

BRECKINRIDGE  ... 

BULLITT  

BUTLER  „.. 

CALDWELL  „.. 

CALLOWAY  

CAMPBELL  „.. 

CARLISLE  

CARROLL  

CARTER  


KS. 
KS. 
KS. 
KS. 
KS. 
KS. 
KS. 
KS. 
KS. 
KS. 
KS. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
KS.. 
K8.. 
KS.. 
KS.. 
KS.. 
KS... 
KS... 
KS... 
KS... 
KS... 
KV... 
KY... 
KY... 
KY... 
KY... 
KY... 
KY... 
KV... 
KY... 
KY... 
KY... 
KY... 
KY... 
KY... 
KY... 
KY... 
KY... 
KV... 
KV... 
KY... 
KY... 
KV... 


FlPScode 


Class  I  differential 

adjusted 

for  location 


20111 

2.00 

201  IS 

2.20 

20117 

2.00 

20113 

2.20 

20119 

2.20 

20121 

200 

20123 

200 

20125 

2.20 

20127 

2.00 

20129 

220 

20131 

2.00 

20133 

2.20 

20135 

2.20 

20137 

2.00 

20139 

2.00 

20141 

2.00 

20143 

200 

20145 

2.20 

20147 

2.00 

20149 

2.00 

20151 

2.20 

20153 

2.00 

20155 

2.20 

20157 

2.00 

20159 

2.20 

20161 

2.00 

20163 

2.00 

20165 

220 

20167 

2.00 

20169 

2.00 

20171 

220 

20173 

2.20 

20175 

2.20 

20177 

2.00 

20179 

2.00 

20181 

2.20 

20183 

2.00 

20185 

2.20 

20187 

2.20 

20189 

2.20 

20191 

2.20 

20193 

2.00 

20195 

2.20 

20197 

2.00 

20199 

2.20 

20201 

2.00 

20203 

2.20 

20205 

2.20 

20207 

2.20 

20209 

2.00 

21001 

2.40 

21003 

2.40 

21005 

2.20 

21007 

2.40 

21009 

2.40 

21011 

2.20 

21013 

2.40 

21015 

2.20 

21017 

2.20 

21019 

2.20 

21021 

2.20 

21023 

2.20 

21025 

2.20 

21027 

220 

21029 

2.20 

21031 

2.40 

21033 

2.40 

21035 

2.40 

21037 

2.20 

21039 

2.40 

21041 

2.20 

21043 

2.20 

County/parislVcity 


CASEY  

CHRISTIAN 

CLARK  , 

CLAY  

CLINTON  

CRITTENDEN  ... 
CUMBERLAND  . 

DAVIESS 

EDMONSON  

ELLIOTT 

ESTILL  

FAYETTE 

FLEMING  

FLOYD  

FRANKLIN   

FULTON  

GALLATIN  

GARRARD  

GRANT 

GRAVES  

GRAYSON  ....... 

GREEN  

GREENUP  

HANCOCK  

HARDIN  

HARLAN 

HARRISON  

HART  


HENDERSON  .... 

HENRY  

HICKMAN 

HOPKINS  

JACKSON  

JEFFERSON  

JESSAMINE 

JOHNSON  

KENTON  

KNOTT  „„ 

KNOX  

LARUE  „ 

LAUREL  

LAWRENCE 

LEE  

LESUE  

LETCHER  

LEWIS  

UNCOLN 

UVINGSTON  ..._ 

LOGAN 

LYON  

MADISON  

MAGOFFIN  

MARION  

MAHSHAU „. 

MARTIN  

MASON  

MCCRACKEN  

MCCREARY 

MCLEAN  

MEADE  

MENIFEE  

MERCER  

METCALFE  

MONROE  


KY. 
KV. 
KV. 
KV. 
KV. 
KY. 
KV. 
KV. 
KV. 
KV. 
KV. 
KY. 
KY. 
KV. 
KY. 
KY. 
KV. 
KV. 
KY. 
KY. 
KY. 
KY. 
KV. 
KV.. 
KV.. 
KY.. 
KY.. 
KV.. 
KV.. 
KV.. 
KY.. 
KY.. 
KY.. 
KV.. 
KV.. 
KY.. 
KY.. 
KY.. 
KY.. 
KY.. 
KY.. 
KV.. 
KY.. 
KY.. 
KV.. 
KV.. 
KY.. 
KY.. 
KV.. 
KV.. 
KV.. 
KV.. 
KV.. 
KV.. 
KV.. 
KY.. 
KY... 
KV... 
KV... 
KY... 
KV... 
KV... 
KV... 
KY... 
KV... 
KY... 
KV... 
KV... 
KV... 
KV... 
KY... 
OWEN  , I  KY  ... 


MONTGOMERY  . 

MORGAN  

MUHLENBERG  .. 

NELSON  

NICHOLAS 

OHIO  

OLOHAM 


State 


FIPSoo* 


Class  I  differential 

adjusted 

tor  location 


21045 

2.40 

21047 

2.40 

21049 

2.20 

21051 

2.40 

21053 

2.40 

21055 

2.40 

21057 

2.40 

21059 

2.20 

21061 

2.40 

21063 

2.20 

21065 

2.20 

21067 

2.20 

21069 

i           2i0 

21071 

2.20 

21073 

2.20 

21075 

^40 

21077 

2.20 

21079 

220 

21061 

2.20 

21083 

2.40 

21065 

2.40 

21087 

2.40 

21069 

2.20 

21091 

2.20 

21093 

2.20 

21095 

Z40 

21097 

2.20 

21099 

2.40 

21101 

2.20 

21103 

2.20 

21105 

2.40 

21107 

2.40 

21109 

2.20 

21111 

2.20 

21113 

220 

21115 

2.20 

21117 

2.20 

21119 

2.40 

21121 

240 

21123 

2.20 

21125 

2.40 

21127 

2.20 

21129 

2.20 

21131 

240 

21133 

2.40 

21135 

220 

21137 

2.20 

21139 

240 

21141 

2.40 

21143 

2.40 

21151 

2.20 

21153 

'       2.20 

21155 

2.20 

21157 

2.40 

21159 

2.20 

21161 

2.20 

21 145 

2.40 

21147 

2.40 

21149 

220 

21163 

220 

21 165 

2.20 

21167 

2.20 

21169 

2.40 

21171 

Z*0 

21173 

2.20 

21  ITS 

2.20 

21177 

2.40 

21179 

2.20 

21181 

2.20 

21183 

240 

21185 

2.20 

21187 

220 
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Class  1  differential 

County/parish/city 

State 

FlPScode 

adjusted 
lor  location 

OWSLEY 

KY 

21189 

2.20 

PENDLETON  : 

KY 

21191 

2.20 

PERRY _ 

KY 

21193 

240 

PIKE  - 

KY 

21195 

2.40 

POWEa  - 

21197 

220 

PULASKI  _ „ 

KY 

21199 

2.40 

ROBERTSON  

KY 

21201 

220 

ROCKCASTLE  

KY 

21203 

2.20 

ROWAN            „ 

KY 

KY 

21205 
21207 

2.20 

RUSSELL 

2.40 

SCOTT  „ 

KY 

21209 

2.20 

SHELBY  „ - 

KY 

21211 

2.20 

SIMPSON 

KY 

21213 

2.40 

SPENCER - — 

KY 

21215 

2.20 

TAYLOR  _ „ 

KY 

21217 

2.40 

TODD  

KY 

21219 

2.40 

TRIGG  _ 

KY 

21221 

2.40 

TRIMBLE . 

KY 

21223 

2.20 

UNION  

KY 

21225 

2.20 

WARREN  

KY              «     ..  _ .    . 

21227 

2.40 

WASHINGTON -_ 

KY „ 

21229 

2.20 

WAYNE        

KY „ „_ 

21231 
21233 

2.40 

WEBSTER  — „.. 

KY - 

240 

WHTTLEY  

KY 

21235 

240 

WOLFE  _- „ - _ 

KY 

21237 
21239 

220 

WOODFORD  

KY 

220 

ACADIA 

LA 

22001 

3.50 

ALLEN  „ 

LA 

22003 

3  50 

ASCENSION „ „ „ 

lA 

22005 

3.60 

ASSUMPTION  

LA _ 

22007 

3.60 

AVOYELLES  - _ _ - 

LA „ 

22009 

3.40 

BEAUREGARD „ 

LA..„ 

22011 

3.S0 

BIENVILLE  

LA 

22013 

3.30 

BOSSIER  

LA 

22015 

3.10 

CADDO  

LA 

22017 

3.10 

CALCASIEU  „ -...- 

LA „ 

22019 

350 

CALDWELL  

LA -. _... 

22021 

3.30 

CAMERON  

lA 

22023 
22025 

3.60 

CATAHOULA  „ „ 

3.40 

CLAIBORNE  

1^ 

22027 

310 

CONCORDIA  

LA 

LA 

22029 
22031 

340 

DESOTO  

330 

EAST  BATON  ROUQE  

LA 

22033 

3.60 

EAST  CARROLL _ „„ 

LA 

LA 

22035 
22037 

310 

EAST  FELICIANA _. 

350 

EVANGELINE  „ 

lA.... 

LA 

22039 
22041 

350 

FRANKUN  _     _ _.. 

330 

GRANT   

LA _. 

LA..„ „ 

22043 
22045 

340 

IBERIA   „ _ 

360 

IBERVILLE 

LA 

22047 

3.60 

JACKSON  

LA 

U..-. — 

22049 
22061 

330 

JEFFERSON  _ _ _ 

360 

JEFFERSON  DAVIS _ 

LA _ 

22053 

350 

LA  SALLE __ _ __ 

LA 

LA 

22059 
22055 

340 

LAFAYETTE  

3.60 

LAFOURCHE  _ 

LA 

22057 
22061 
22063 

3.60 

LINCOLN  „„ 

LA 

310 

LIVINGSTON   

LA 

3.60 

MADISON   „ 

LA  

22065 

330 

MOREHOUSE                 .....       „ _ 

LA 

22067 

3  10 

NATCHITOCHES  

LA  

3.30 

ORLEANS  _ 

22071 
22073 

3.60 

OUACHITA  „ „ 

LA _ 

3.10 

PLAQUEMINES  „._ 

LA 

22075 

3.60 

POINTE  COUPEE  _ „ 

u^ 

22077 

3.50 

RAPIDES  

LA 

22079 

3.40 

RED  RIVER  _ 

LA 

22061 
22063 
22085 
22067 
22089 
22091 

3.30 

RICHLAND       „ . . 

LA 

3  10 

SABINE  „ 

LA 

3.30 

ST  BERNARD _ 

LA 

360 

ST  CHARLES  

LA 

3.60 

ST.  HELENA  

LA 

3.50 
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County/pansh/city 


State 


ST.  JAMES  

ST  JOHN  THE  BAPTIST  . 

ST   LANDRY  

ST   MARTIN 

ST   MARY  

ST  TAMMANY 

TANGIPAHOA 

TENSAS  

TERREBONNE  

UNION  

VERMILION  

VERNON  

WASHINGTON 

WEBSTER  

WEST  BATON  ROUQE  .... 

WEST  CARROLL 

WEST  FELICIANA  

WINN  

BARNSTABLE   

BERKSHIRE  _ 

BRISTOL  

DUKES  

ESSEX  

FRANKLIN   

HAMPDEN   

HAMPSHIRE  

MIDDLESEX  

NANTUCKET  

NORFOLK  

PLYMOUTH  

SUFFOLK 

WORCESTER 

AUEGANY  

ANNE  ARUNDEL  _. 

BALTIMORE   , 

BALTIMORE  CITY  

CALVERT 

CAROLINE  

CARROLL  

CECIL 

CHARLES  

DORCHESTER  

FREDERICK  

GARRETT  

HARFORD   

HOWARD  - 

KENT  

MONTGOMERY  

PRINCE  GEORGE'S  

QUEEN  ANNFS  

SOMERSET  

ST   MARY'S  

TALBOT  

WASHINGTON  

WICOMICO  

WORCESTER  

ANDROSCOGGIN  

AROOSTOOK  

CUMBERLAND  

FRANKLIN   

HANCOCK  „.... 

KENNEBEC  

KNOX 

LINCOLN _ 

OXFORD 

PENOBSCOT , 

PISCATAQUIS  .'. 

SAGADAHOC  

SOMERSET  

WALDO  

WASHINGTON  

YORK  


LA  . 
LA. 
LA. 
LA-. 
LA  . 
LA  . 
LA  . 
LA  .. 
LA.. 
U.. 
LA.. 
LA.. 
LA.. 
LA. 
LA  .. 
LA.. 
LA.. 
LA  .. 
MA  . 
MA  . 


Fl  PS  code 


MA  . 

MO. 

MD  . 

MO. 

MD  . 

MO  . 

MO. 

MO. 

MO. 

MO. 

MD. 

MO. 

MD. 

MO. 

MO. 

MO  . 

MO 

MO. 

MO. 

MO. 

MO. 

MD. 

MD.. 

MD. 

MO.. 

ME  .. 

ME  .. 

ME  .. 

ME  .. 

ME  .. 

ME  .. 

ME. 

ME.. 

ME.. 

ME  .. 

ME.. 

ME  .. 

ME  .. 

ME  .. 

ME  .. 

ME  .. 


Class  I  dilterential 

adjusted 

lor  location 


22093 

360 

22095 

3.60 

22097 

350 

22099 

1                          3.60 

22101 

3.60 

22103 

3.50 

22105 

360 

22107 

330 

22109 

3.60 

22111 

310 

22113 

3.60 

22115 

340 

22117 

350 

22119 

310 

22121 

360 

22123 

310 

22125 

350 

22127 

330 

25001 

3^ 

25003 

2  60 

25005 

325 

25007 

3.25 

25009 

3^5 

25011 

300 

25013 

300 

25015 

300 

25017 

325 

25019 

325 

25021 

3.25 

25023 

3,25 

25025 

325 

25027 

3.10 

24001 

2.60 

24003 

300 

24005 

3.00 

24510 

3.00 

24009 

300 

24011 

3.00 

24013 

280 

24015 

300 

24017 

300 

24019 

300 

24021 

2.80 

24023 

2.60 

24025 

300 

24027 

300 

24029 

300 

24031 

3.00 

24033 

3.00 

24035 

300 

24039 

3.00 

24037 

3.00 

24041 

3.00 

24043 

280 

24045 

300 

24047 

3.00 

23001 

2.80 

23003 

2.60 

23005 

3.00 

23007 

2.60 

23009 

2.80 

23011 

2.80 

23013 

^80 

23015 

2.80 

23017 

2.00 

23019 

2.93 

23021 

2.60 

23023 

^80 

23025 

2.60 

23027 

C.80 

23029 

2.80 

23031 

300 
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Class  1  difterenlial 

County/paiish/cily 

State 

FlPScode 

adjusted 
lor  location 

ALCONA  

Ml  

26001 

ISO 

ALGER                                               

M  

26003 
26006 

1  80 

ALLEGAN 

Ml 

1  80 

ALPENA  „ -.. 

Ml 

26007 

1.80 

ANTRIM  „_ „ „ 

Ml  

26009 

1.80 

ARENAC  ,. 

Ml  - 

26011 

1.80 

BARAGA  

Ml  

26013 

170 

BARRY       „ 

Ml  

Ml  

Ml  

26015 
26017 
26019 

1  80 

BAY       

1.80 

BENZIE  

180 

BERRIEN  

Ml  

26021 

1.80 

BRANCH  _ 

Ml 

26023 

-    1.80 

CALHOUN _ _ 

imi ^ 

2602S 

1.80 

CASS                      „ „ 

M  

26027 
26029 

1  80 

CHARLEVOIX  „ „ 

Ml  

1.80 

CHEBOYGAN  

Ml  

26031 

1.80 

CHIPPEWA „ 

Ml  - 

26033 

.     1.80 

CLARE  

M  „ 

26035 

1.80 

CUNTON  _ 

Ml  

26037 

1.80 

CRAWFORD  - 

Ml  

26039 

1.80 

DELTA                   ._ „ __. 

Ml  

Ml  

26041 
26043 

1  70 

DICKINSON  „ 

1.70 

EATON    _ 

Ml  

Ml  

26045 
26047 
26049 

1.80 

EMMET    

1.80 

GENESEE 

Ml  ™ 

1.80 

GLADWIN                         .  .    .„..„ - - - 

M  

26051 
26053 

1  80 

GOGEBIC  

1.70 

GRAND  TRAVERSE 

Ml  

26055 

1.80 

GRATIOT 

Ml  

26057 

1.80 

HILLSDALE _.- 

Ml 

26059 

1.80 

HOUGHTON  _ 

Ml  _. 

26061 

1.70 

HURON  

Ml  

26063 

1.80 

INGHAM  _„ „ 

Ml  

26065 

1.80 

IONIA   

Ml  

26067 

180 

IOSCO „ „„ 

Ml  

26069 

180 

IRON   

Ml  

26071 

170 

ISABELLA  

Ml  

26073 

1.80 

JACKSON 

Ml  

26075 

180 

KALAMAZOO _ _ _ 

Ml  

26077 

1.80 

KALKASKA  _ 

Ml  

26079 

1.80 

KENT 

Ml  

26061 

1.80 

KEWEENAW  „ 

Ml  

Ml  

26083 
26085 

170 

LAKE  

1.80 

LAPEER  

Ml  

26087 

1,80 

LEELANAU  

Ml  

26069 

180 

LENAWEE _ - „ 

Ml  

26091 
26093 

1  80 

LIVINGSTON  

Ml  - -.. 

1.80 

LUCE  

Ml  

26095 

1.80 

MACKINAC  

Ml  ZZ"~"~Z!ZZZZ. 

26097 
26099 

1.80 

MACOMB  

1.80 

MANISTEE  : 

m 

Ml  * 

26101 
'    26103 

1.80 

MARQUETTE 

1.80 

MASON  

Ml  

26105 

1.80 

MECOSTA      „_ 

Ml  

26107 
26109 

1.80 

MENOMINEE  „ „ 

Ml  „. 

1.70 

MIDLAND  

Ml  „. 

26111 

1.80 

MISSAUKEE  „ 

Ml  

26113 
26115 
26117 
26119 

1  80 

MONROE     _ „ 

Ml  

1  80 

MONTCALM   ...._ „ 

M  

1  80 

MONTMORENCY  

Ml  

1.80 

MUSKEGON  

Ml  

26121 

1.80 

NEWAYGO  

Ml  

26123 

1.80 

OAKLAND  

Ml  

26125 

1.80 

OCEANA  

Ml  

Ml  

26127 
26129 
26131 

1.80 

OGEMAW  „ 

1.80 

ONTONAGON „ 

Ml  ..„ 

1.70 

OSCEOLA .: „ 

Ml  

Ml  

26133 
26135 
26137 
26139 

26141 
26143 

1.80 

OSCODA „ 

1.80 

OTSEGO  „ 

Ml  - 

Ml  

1.80 

OTTAWA  

1.80 

PRESQUE  ISLE 

Ml  

1.80 

ROSCOMMON 

Ml  

1.80 

Federal  Regigter/Vol.  64,  No.  242/Friday,  December  17,  1999/Rules  and  Regulations  70887 


County/parish/city 


SAGINAW  

SANILAC  

SCHOOLCRAFT  . 
SHIAWASSEE  .... 

ST  CLAIR 

ST  JOSEPH  

TUSCOLA  

VAN  BUREN  

WASHTENAW  .... 

WAYNE  

WEXFORD 

AITKIN 

ANOKA 

BECKER  

BELTRAMI  

BENTON  

BIG  STONE  

BLUE  EARTH  

BROWN  

CARLTON  

CARVER  

CASS  

CHIPPEWA  

CHISAGO 

CLAY  


Slate 


CLEARWATER  .. 

COOK 

COTTONWOOD 

CROW  WING 

DAKOTA  

DODGE  

DOUGLAS 

FARIBAULT  

FILLMORE  , 

FREEBORN  

GOODHUE 

GRANT „, 

HENNEPIN 

HOUSTON  

HUBBARD  

ISANTI 

ITASCA  

JACKSON  

KANABEC  

KANDIYOHI  

KITTSON 


Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  .. 
Ml  .. 
Ml  .. 
Ml  .. 
MN. 


Fl  PS  code 


MN. 
MN. 
MN  . 
MN  . 
MN  . 
MN  . 


MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  . 
MN  .. 


KOOCHICHING  .. 
LAC  QUI  PARLE  . 
LAKE  


LAKE  OF  THE  WOODS 

LE  SUEUR  

UNCOLN 

LYON  

MAHNOMEN 


MARSHALL  ..« 

MARTIN  „ : 

MCLEOD  

MEEKER  

Mill  F  1  Ar-<5 

MORRISON  

MOWER  „ 

MURRAY „ 

NICOLLET 

NOBLES „ 

NORMAN  

■••• - 

OLMSTED 

OTTER  TAIL  

PENNINGTON  _„ „ __ _ 

PINE _ .  _ 

PIPESTONE „ „. 

POLK _.. .. 

POPE  I 

Class  I  dMerential 
tor  localion 


26145 

1.80 

26151 

1.80 

26153 

1.80 

26155 

1.80 

26147 

1.80 

26149 

1.80 

26157 

1.80 

26159 

1.60 

26161 

1.80 

26163 

1.80 

26165 

1.80 

27OT1 

1.65 

27003 

1  70 

27005 

165 

27007 

1.65 

27009 

1.70 

27011 

1.70 

27013 

1.70 

27015 

1.70 

27017 

1.65 

27019 

1.70 

27021 

1.65 

27023 

1.70 

27025 

170 

27027 

165 

27029 

1.65 

27031 

1.65 

27033 

1.70 

27035 

165 

27037 

1.70 

27039 

1.70 

27041 

1.70 

27043 

1.70 

27045 

1.70 

27047 

1.70 

27049 

1.70 

27051 

1.70 

27053 

1.70 

27055 

1.70 

27057 

1.65 

27059 

170 

27061 

1.65 

27063 

1.70 

27065 

1.70 

27067 

1.70 

27069 

1.60 

27071 

1.65 

27073 

1.70 

27075 

1.65 

27077 

1.60 

27079 

1.70 

27061- 

1.70 

27083 

1.70 

27087 

1.65 

27089 

1.65 

27091 

1.70 

27065 

1.70 

27093 

1.70 

27095 

1.70 

27097 

1.70 

27099 

1.70 

27101 

1.70 

27103 

1.70 

27105 

1.70 

27107 

1.65 

27109 

1.70 

27111 

1.65 

27113 

1.65 

27115 

1.70 

27117 

1.70 

27119 

1.65 

27121 

1.70 
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County/parish/dty 

State 

FlPSraxle 

Class  1  diffefential 

adjusted 

for  location 

RAMSEY                     

MN 

27123 
27125 
27127 
27129 
27131 
Z7133 
27135 
27139 
27141 
27143 
27137 
27145 
27147 
27149 
27151 
27153 
27155 
27157 
27159 
27161 
27183 
27165 
27167 
27169 
27171 
27173 
29001 
29003 
29005 
29007 
29009 
29011 
29013 
29015 
29017 
29019 
29021 
29023 
29025 
29027 
29029 
79031 
29033 
29035 
29037 
29039 
29041 
29043 
29045 
29047 
29049 
29051 
29053 
29055 
29057 
29059 
29061 
29063 
29065 
29067 
29069 
29071 
29073 
29075 
29077 
29079 
29061 
29063 
29086 
29087 
29089 
29091 

1.70 

RED  LAKE       _ 

MN 

MN - 

MN 

1.65 

REDWOOD  -._ 

RENVILLE 

1.70 
1  70 

RICE 

MN           

1  70 

ROCK                               _ 

MN 

1.70 

ROSEAU ~ — 

SCOTT                 „ 

MN 

MN 

MN 

MN 

MN - 

MN 

MN 

1.60 
1.70 

SHERBURNE    _ -. 

1.70 

SIBLEY 

ST  LOUIS _ 

STEARNS  

STEELE 

1.70 
1.65 
1.70 
1.70 

STEVENS                           _ 

MN 

1.70 

SWIFT  _ 

TODD            _ 

MN - „ 

MN  „ 

1.70 
1.70 

TRAVERSE _. 

WABASHA  

MN 

MN 

1.70 
1.70 

WADENA  

MN 

MN 

1.65 

WASECA                         _.. 

1.70 

WASHINGTON                                    -  -   .   .  -.  — . .- 

MN 

1  70 

WATONWAN                

MN _. 

1.70 

WILKIN      

MN 

1.65 

WINONA  „ _ 

MN 

1.70 

WRIGHT                                                                            .    .             

MN  

1  70 

YELLOW  MEDICINE  . 

ADAIR                                                                                         . .. 

MN 

KIO.._ „ 

1.70 
1  60 

ANDREW  _     

ATCHISON             „  _ _ 

MO 

MO ~ 

1.80 
1.80 

AUDRAIN  _ _ _ „ 

MO 

MO 

MO 

MO..- 

MO 

MO — 

MO 

2.00 

BARRY  

BARTON  _ 

BATES  „ 

bchxinger"!!!!Z!ZIZ!IZZ!IIZIIZZ!ZZZZIZ!!!ZZ!Z 

BOONE 

2.20 
2.20 
2.00 
2.00 
2.20 
200 

BUCHANAN  

MO 

1.80 

BUTLER  „ „.. 

MO 

2.20 

CALDWELL 

MO 

1.80 

CALLAWAY - 

CAMDEN  „ „.. „ 

MO 

MO 

2.00 
2.00 

CAPE  GIRARDEAU 

MO    .    . .           

220 

CARROLL  

MO 

1.80 

CARTER 

MO               .   -    _   

220 

CASS  

CEDAR  _„ 

M0.._ _ 

MO- _ 

MO 

2.00 
2.20 

CHARITON  - - 

1.80 

CHRISTIAN  

MO 

2.20 

CLARK     „ „„ _ „ 

MO -. 

1.80 

CLAY  

CUNTON 

COLE  

COOPER ...„ .. 

CRAWFORD 

MO 

MO 

MO 

MO 

MO 

1.80 
1.80 
2.00 
2.00 
200 

DADE    

MO 

2.20 

DALLAS   

MO 

2.20 

DAVIESS 

DEKALB .!.... 

MO - 

MO 

MO 

1.80 
1.80 

200 

DOUGLAS 

DUNKLIN 

MO 

MO 

2.20 
2.20 

FRANKLIN  

GASCONADE ™ _ 

MO - 

MO 

2.00 
2.00 

GENTRY  „ 

MO 

MO 

MO 

1.80 

GREENE  

GRUNDY 

2.20 
1.80 

HARRISON  „ _ 

HENRY „ 

MO 

MO 

1.80 
2.00 

HICKORY 

HOLT ,..„ 

HOWARD  

MO 

MO — 

MO 

2.00 
1.80 
2.00 

HOWEa  

MO 

2.20 
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County/parish/city 


IRON  

JACKSON  

JASPER  

JEFFERSON  . 

JOHNSON  

KNOX  

LACLEDE  

LAFAYETTE  .. 
LAWRENCE  .. 

LEWIS  

LINCOLN 

LINN  

LIVINGSTON 

MACON  

MADISON  

MARIES  

MARION  

MCDONALD  .. 

MERCER  

MILLER  

MISSISSIPPI  . 
MONITEAU  ... 
MONROE  


MONTGOMERY  . 

MORGAN  

NEW  MADRID  ... 

NEWTON  

NODAWAY  

OREGON  

OSAGE  

OZARK 

PEMISCOT  

PERRY  

PETTIS 

PHELPS  

PIKE  

PLATTE  

POLK , 

PULASKI  

PUTNAM  

RALLS  

RANDOLPH  

RAY  

REYNOLDS  

RIPLEY  

SALINE  

SCHUYLER _.. 

SCOTLAND „„ 

SCOTT  

SHANNON  

SHELBY  


State 


ST.  CHARLES  

ST.  CLAIR 

ST.  FRANCOIS 

ST.  LOUIS 

ST.  LOUIS  CITY  ... 
STE.  GENEVIEVE 

STODDARD  

STONE  

SULUVAN  

TANEY  

TEXAS 

VERNON  

WARREN  

WASHINGTON  

WAYNE  

WEBSTER  

WORTH 

WRIGHT 

ADAMS  

ALCORN  

AMITE  


MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO. 

MO.. 

MO. 

MO. 

MO 

MO.. 

MO.. 

MO. 

MO.. 

MO.. 

MO.. 

MO.. 

MO.. 

MO.. 

MO.. 

MO. 

MO.. 

MO 

MO  . 

MO.. 

MO.. 

MO.. 

MO.. 

MO.. 

MO  . 

MO.. 

MO.. 

MO.. 

MO.. 

MO  . 

MO.. 

MO.. 

MO.. 

MO.. 

MO.. 

MO.. 

MO.. 

MO.. 

MO. 

MO.. 

MO... 

MO... 

MO... 

MO... 

MO... 

MO... 

MO... 

MO... 

MO... 

MO... 

MO... 

MO... 

MS... 

MS... 

MS... 


RPScode 


29093 
29095 
29097 


29101 
29103 
29105 
29107 
29109 
29111 
29113 
29115 
2911/ 
29121 
29123 
29125 
29127 
29119 
29129 
29131 
29133 
29135 
29137 
29139 
29141 
29143 
29145 
29147 
29149 
29151 
29153 
29155 
29157 
29159 
29161 
29163 

291  as 

29167 
29169 
29171 
29173 
29175 
29177 
29179 
29181 
29195 
29197 
29199 
29201 
29203 
29205 
29183 
29185 
29187 
29188 
29510 
29186 
29207 
29209 
29211 
29213 
29215 
29217 
29219 
29221 
29223 
29225 
29227 
29229 
28001 
28003 
28005 


Class  I  dMerential 

ac^usted 

for  location 


2.00 

200 

2.20 

2.00 

200 

1  80 

2.20 

2.00 

2.20 

1.80 

200 

180 

1.80 

180 

2.20 

200 

1  80 

220 

1.80 

2.00 

220 

200 

180 

2.00 

2.00 

2.20 

2.20 

1.80 

2.20 

2.00 

2.20 

2.20 

220 

200 

2.00 

200 

1  80 

2.20 

2.20 

1.80 

200 

180 

1  80 

2.20 

2.20 

2.00 

1.80 

1.80 

2.20 

2.20 

180 

200 

2.00 

200 

2.00 

^00 

2.00 

2.20 

2.20 

1.80 

2.20 

2.20 

2.20 

200 

2.00 

220 

250 

1.80 

2.20 

3.40 

2.90 

3.40 
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Class  1  differential 

County/parislVcrty 

State 

FIPSraxlB 

adjusted 
for  location 

ATTALA 

MS 

28007 

3.10 

BENTON  „ „ 

MS „.... 

28009 

2.90 

BOLIVAR    _ _ 

MS 

28011 
28013 

3  10 

CALHOUN 

MS 

3.10 

CARROLL  

MS. 

28015 

3.10 

CHICKASAW 

MS 

28017 

3.10 

CHOCTAW _ » 

MS 

28019 

3.10 

MS 

28021 

3.30 

CLARKE  „ 

MS 

28023 
28025 

330 

CLAY  „ 

MS 

3.10 

COAHOMA _ 

MS 

28027 

2.90 

COPIAH   

MS 

28029 

3.30 

COVINGTON  - 

MS 

MS 

28031 
28033 

340 

OeSOTO  „ „ 

2.90 

FORREST  „ ._ _ 

MS 

28035 

3.40 

MS 

28037 

3.40 

GEORGE „ „ 

MS - 

28039 

3.40 

GREENE  _ „ 

MS 

28041 

3.40 

GRENADA  _ 

MS 

MS 

28043 
28045 

310 

HANCOCK  

3.50 

HARRISON  

MS 

28047 

3.50 

HINDS  

MS 

28049 

3.30 

HOLMES  

MS 

28051 

3.10 

HUMPHREYS  

MS 

28053 

3.10 

ISSAQUENA  „ 

MS 

28055 

310 

ITAWAMBA  

MS 

28057 

2.90 

JACKSON  „ . 

MS 

28059 

3.50 

JASPER  _ „„ 

MS 

28061 

3.30 

JEFFERSON  _ „... _ 

MS 

28063 

3.40 

JEFFERSON  DAVIS 

MS 

28065 

3.40 

JONES  

MS 

28067 

3.40 

KEMPER  

MS 

28069 

3.10 

UVI-AYb  1  1  b  

MS _ 

28071 

2.90 

LAMAR  

MS „ 

28073 
28075 

340 

LAUDERDALE  ...„ _ 

MS „ 

330 

LAWRENCE  „ 

MS 

28077 

3.40 

LEAKE „ 

MS - 

28079 
28081 
k!8083 

3.10 

LEE  

MS 

2.90 

LEFLORE  

MS 

3.10 

LINCOLN 

MS 

28085 

3.40 

LOWNDES  „ „ _... 

MS 

28087 

3.10 

MADISON  „ 

MS - 

28089 

3.10 

MARION  „ 

MS 

28091 

3.40 

MARSHALL  _ 

MS 

28093 

2.90 

MONROE    _ 

MS 

MS 

28095 
28097 
28099 

310 

MONTGOMERY _ 

310 

NESHOBA  

MS „ 

3.10 

NEVirrON  

MS 

28101 

3.30 

NOXUBEE  „ 

MS 

28103 

3.10 

OKTIBBEHA __ „ 

MS 

28105 

310 

PANOLA 

MS 

28107 

2.90 

PEARL  RIVER  _ 

MS 

MS 

28109 
28111 

340 

PERRY  

3.40 

PIKE  

MS 

28113 

3.40 

PONTOTOC  

MS 

MS 

28115 
28117 

290 

PRENTISS  

2.90 

QUITMAN „ „. 

MS 

28119 

2.90 

RANKIN  

MS 

28121 
28123 

330 

SCOTT  

MS 

330 

SHARKEY  

MS 

MS 

MS 

MS 

28125 
28127 
28129 
28131 

3  10 

SIMPSON  

330 

SMITH  

330 

STONE  

3.40 

SUNFLOWER  

MS 

MS 

MS 

28133 
28135 
28137 

3  to 

TALLAHATCHIE  

3  10 

2.90 

TIPPAH _ 

MS 

28139 

2.90 

TISHOMINGO  _ 

MS 

28141 

2.90 

TUNICA  „ 

MS 

28143 

2.90 

UNION  „ 

MS 

28145 

2.90 

WALTHALL  

MS 

28147 

3.40 

WARREN  

MS 

28148 

3.30 
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County/parish/city 

State 

RPScode 

Class  1  differential 

adjusted 

for  location 

WASHINGTON  

MS 

28151 
28153 
28155 
28157 
28158 
28161 
28163 
30001 
30003 
30005 
30007 
30009 
30011 
30013 
30015 
30017 
30019 
30021 
30023 
30025 
30027 
30029 
30031 

30037 
30039 
30041 
30043 
30045 
.30047 
30049 
30051 
300S3 
30067 
30055 
30058 
30061 
30083 
30065 
30067 
30068 
30071 
30073 
30075 
30077 
30079 
30081 
30083 
30085 
30087 
30088 
30081 

30093 

30095 

30097 
30099 
30101 
30103 
30106 
M107 
30108 
30111 
30113 
37001 
37003 
37005 
37007 
37009 
37011 
37013 
37015 

310 
3.40 
3.10 
3.40 
3.10 
3.10 
3.10 
1.80 
1.60 
1.80 
1.80 
1.60 
1.65 
1.60 
1.60 
1.60 
1.60 
1.60 
1.60 
1.05 
1.60 
1.60 
1.80 
1.60 
1.80 
1.80 
1.80 
1.80 
1.80 
1.80 
1.80 
1.60 
1.80 
1.80 
1.60 
1.60 
1.60 
1.80 
1.80 
1.90 
1.80 
1.80 
1.80 
1.60 
1.80 
1.80 
1.60 
1.80 
1.80 
1.60 
1.80 
1.80 
1.80 
1.80 
1.80 
1.80 
1.80 
1.80 
1.80 
1.60 
1.60 
1.60 
1.80 
1.80 
3.10 
2.95 
^95 
3.10 
^96 
2.95 
3.20 
3.20 

WAYNE  

MS 

WEBSTER  

MS 

MS . 

WILKINSON 

WINSTON  

YALOBUSHA  

MS- 

MS 

YAZOO „ „ 

MS 

BEAVERHEAD _„ „ 

BIG  HORN  _ 

BLAINE  

MT 

MT .7. 

MT 

MT 

BROADWATER  

CARBON  

MT 

CARTER  

MT  „ 

MT  „ 

MT 

MT  „ 

MT 

CASCADE 

CHOUTEAU' „ 

CUSTER  _. „ 

DANIELS „ 

DAWSON  

MT 

DEER  LODGE  „ 

MT  

MT  _.. 

MT  _ 

MT   'Z'ZZZZIZZZ 

MT „....„• 

MT 

MT 

MT 

MT  

MT 

FAaON  

FERGUS  „ 

FLATHEAD 

GALLATIN  „ . 

GARFIELD „. 

GLACIER  „ „... 

GOLDEN  VALLEY  

GRANITE  „ 

HILL 

JEFFERSON  

JUDITH  BASIN  _ 

LAKE  „ 

LEWIS  AND  CLARK  „ 

MT 

MT  

MT 

MT  _ 

MT 

LIBERTY  _. :. „ _ 

LINCOLN „.... : 

MADISON  _ 

MT 

MCCONE  

MT 

MEAGHER  

MT  

MINERAL  ...„ 

MT  

MISSOULA 

MUSSELSHELL  „ 

MT _... 

MT _. 

MT  

PARK  

PETROLEUM „ 

MT 

PHILLIPS  

MT 

PONDERA  

MT  

POWDER  RIVER 

MT 

POWEa  

MT  :::zzz:zz:zzi: 
MT  „.... 

MT  

PRAIRIE 

RAVALLI  ,. 

RICHLAND  

ROOSEVELT „„ 

ROSEBUD  

MT 

MT 

SANDERS  

MT 

SHERIDAN 

MT 

SILVER  BOW 

MT  _ 

MT 

STiaWATER  

SWEET  GRASS 

MT  "'ZI~"Z"'~~~Z"ZZ~. 

TETON  _ 

TOOLE  „ 

TREASURE _ 

MT   

VALLEY 

MT   

WHEATLAND : 

MT  

WIBAUX  

MT  ZZZZZZZ^Z" 

NC  zzzzzzzzz 

NC...„ 

NC  „ 

NC  

YELLOWSTONE 

YELLOWSTONE  NAT.  PARK 

ALAMANCE   

ALEXANDER   . 

ALLEGHANY  „. 

ANSON   

ASHE   

NC  

NC  ., „ 

NC ™ 

NC 

BEAUFOflfT"llI!I!!II!!!!ZI!!!!!!ZZI!!!!!!!!!!"!!Z™ZZ!!!!"!"ZZ!Z 

BERTIE 
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County/parish'dty 


State 


FlPScode 


Class  I  diflersntial 

adjusted 

for  location 


BIADEN  

BRUNSWICK    .. 
BUNCOMBE    ... 

BURKE  , 

CABARRUS  

CALDWELL 

CAMDEN  

CARTERET 

CASWELL  

CATAWBA  

CHATHAM   

CHEROKEE  

CHOWAN 

CLAY  

CLEVELAND 

COLUMBUS 

CRAVEN  

CUMBERLAND  , 

CURRITUCK  

DARE  

DAVIDSON  

DAVIE  

DUPLIN  

DURHAM  

EDGECOMBE  ... 

FORSYTH  

FRANKUN  

GASTON  

GATES  

GRAHAM  

GRANVILLE  

GREENE  

GUILFORD 

HALIFAX  

HARNETT  „ 

HAYWOOD  

HENDERSON  ... 

HERTFORD  

HOKE  

HYDE  

IREDELL 

JACKSON  

JOHNSTON  

JONES  

LEE  _ 

LENOIR  

LINCOLN 

MACON  _ 

MADISON  

MARTIN    

MCDOWEa  


MECKLENBURG  

MITCHELL  

MONTGOMERY 

MOORE  

NASH  

NEW  HANOVER 

NORTHAMPTON 

ONSLOW  

ORANGE  

PAMLICO  _. 

PASQUOTANK  „. 

PENDER  

PERQUIMANS 

PERSON  

PITT  __ 

POLK „.. 

RANDOLPH  

RICHMOND  

ROBESON  

ROCKINQHAM  

ROWAN 


NC  - 

NC  

NC 

NC  

NC 

NC 

NC  

NC  

NC  

NC  

NC  

NC  

NC - 

NC  -. 

NC  

NC  

NC  

NC  

NC  

NC  

NC  

NC 

NC _... 

NC  

NC  

NC  ...._ 

NC  

NC  _ 

NC 

NC  __ 

NC 

NC 

NC  

NC  

NC  

NC  

NC  

NC  

NC 

NC 

NC 

NC  

NC  

NC _ 

NC  .- 

NC  

NC 

NC 

NC  - 

NC  

NC  

NC 

NC 

NC _ 

NC  - 

NC  - 

NC  - 

NC  

NC  

NC  

NC  

NC  

NC  

NC  

NC  

NC  

NC  

NC  ._ 

NC  ..._ 

NC  

NC  

NC  


37017 
37019 
37021 
37023 
37025 
37027 
37029 
37031 
37033 
37035 
37037 
37039 
37041 
37043 
37045 
37047 
37049 
37051 
37053 
37055 
37057 
37059 
37061 
37063 
37066 
37067 
37069 
37071 
•37073 
37075 
37077 
37079 
37061 
37063 
37065 
37067 
37069 
37091 
37093 
37095 
370B7 
37096 
37101 
37103 
37105 
37107 
37109 
37113 
37115 
37117 
37111 
37119 
37121 
37123 
37125 
37127 
37129 
37131 
37133 
37135 
37137 
37139 
37141 
37143 
37145 
37147 
37149 
37151 
37153 
37155 
37157 
37150 


3.30 
3.30 
2.95 
2.95 
3.10 
2.95 
3.20 
3.20 
3.10 
3.10 
3.10 
2.95 
3.20 
2.95 
3.10 
3.30 
3.20 
3.30 
3.20 
3.20 
3.10 
3.10 
3.30 
3.10 
3.20 
3.10 
3.10 
3.10 
3.20 
2.95 
3.10 
3.20 
3.10 
3.10 
3.30 
2.95 
2.95 
3.20 
3.30 
3.20 
3.10 
2.95 
320 
320 
3.10 
3.20 
3.10 
2.95 
2.95 
3.20 
2.95 
3.10 
2.95 
3.10 
3.10 
3.10 
3.30 
3.10 
3.30 
3.10 
3.20 
3.20 
3.30 
3.20 
3.10 
3.20 
3.10 
3.10 
3.10 
3.30 
296 
3.10 
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County/parish/city 


RUTHERFORD  . 

SAMPSON  

SCOTLAND 

STANLY  

STOKES 

SURRY  

SWAIN   


TRANSYLVANIA  . 

TYRRELL  

UNK3N 

VANCE  

WAKE 

WARREN  

WASHINGTON  ... 

WATAUGA  

WAYNE  

WILKES 

WILSON  

YADKIN  

YANCEY  

ADAMS   „.. 

BARNES  

BENSON  

BILLINGS  

BOTTINEAU 

BOWMAN  

BURKE  

BURLEIGH 

CASS  

CAVAUER  

DICKEY 

DIVIDE  _., 

DUNN  „ 

EDDY  

EMMONS 

FOSTER 


State 


GOLDEN  VALLEY  . 

GRAND  FORKS 

GRANT  

GRIGGS 

HETTINGER  

KIDDER 

LA  MOURE  

LOGAN  

MCHENRY  

MCINTOSH  

MCKENZIE 

MCLEAN  

MERCER  

MORTON  

MOUNTRAIL  

NELSON  „ 

OUVER  

PEMBINA 

PIERCE  

RAMSEY  ...._ 

RANSOM  

RENVILLE 

RICHLAND 

ROLETTE 

SARGENT  

SHERIDAN „.. 

SIOUX  

SLOPE  „.. 

STARK  _ 

STEELE  

STUTSMAN  .„ 

TOWNER 

TRAia  _ 

WALSH  

WARD  

WELLS  


NC 
NC 
NC. 
NC  . 
NC. 
NC. 
NC 
NC 
NC  . 
NC  . 
NC  . 
NC  . 
NC  . 
NC  . 
NC  . 
NC  . 
NC  . 
NC  . 
NC. 
NC. 
NO. 
ND  . 
NO  . 
NO  . 
NO  . 
NO  . 
ND  . 
ND  . 
ND  . 
ND  . 
ND  . 
ND  . 
NO  . 
NO  . 
ND  . 
NO  . 
NO  . 
NO  . 
NO  . 
NO  . 
ND  . 
ND  . 
ND  . 
ND  . 
ND  . 
ND  . 
ND  . 
ND  . 
ND  . 
ND  . 
NO  . 
ND  . 
NO. 
ND.. 
NO  . 
NO  . 
NO  .. 
NO  .. 
NO  .. 
NO  .. 
NO  .. 
NO  .. 
ND  .. 
NO  .. 
NO  .. 
NO  .. 
ND  .. 
ND  .. 
NO  .. 
ND  .. 
NO  .. 
NO  .. 


FlPScode 


37161 
37163 
37165 
37187 
37168 
37171 
37173 
37175 
37177 
37179 
37181 
37183 
37185 
37187 
37189 
37191 
371 93 
37195 
37197 
37199 
38001 
38003 


lor  locsbon 


38007 
38008 

38011 
38013 
38015 
38017 
38019 
38021 
38023 
380» 
38027 
38029 


38037 


38041 


38047 
38049 
38051 
-38053 
38055 
38067 


3B061 

3B063 


36067 

■JOIWW 

38071 
38073 
38075 
38077 
38079 
38081 


38081 
38083 


38097 

38068 
38101 
38108 


aio 

3J0 
3.30 
3.10 
2J6 
2« 
2.9S 
2JS 
320 
310 
3.10 
3.10 
3.10 
3.M 
2.95 
320 
295 
3.20 
3.10 
2.95 
1JS 
18S 
1J0 
1.80 
1.80 
1.65 
1.80 
1.6S 
1.65 
1.60 
1.65 
1.60 
1.60 
1.85 
1.65 
1.65 
1.80 
1.8S 
1.8S 
1.8B 
1.66 
1.86 
1.66 
1.66 
1.80 
1.65 
1.60 
1.80 
\M 
1J5 
1.80 
1.86 
1.80 
1.80 
1J0 
1.60 
1.65 
1.80 
1.65 
1.60 
1J6 
1.80 
1.86 
1.88 
1.80 
1.86 
1.65 
1.60 
1.85 
1.00 
1.60 
1.85 
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Class  1  differential 

County/parish/city 

Stale 

FlPScode 

adjusted 
for  location 

WIUIAMS 

ND  

38105 

1.60 

ADAMS  _ 

NE  

NE  

31001 
31003 

1.80 

ANTELOPE  

1.75 

ARTHUR  _ „ _ 

NE 

31005 

1.80 

BANNER  „ „ 

NE  

31007 

1.80 

BLAINE  „ 

NE 

31009 

1.75 

BOONE  

31011 

1.80 

BOX  BUTTE __ _ 

NE  

31013 

1.80 

BROWN  !!I!I]!I!Z!!Z!"!!!!Z!!!"ZZZ!I!!!!"Z"""""!!"""!!!!!Z"""!!!! 

BUFFALO _ „ 

NE  

31015 
31017 
31019 

1.75 

NE  

1.75 

NE  

1.80 

BURT _ 

NE  

31021 

1.80 

BUTLER  

NE  

31023 

1.80 

CASS  _ 

NE  

31 025 

1.85 

CEDAR „ _. „.... 

NE  — 

31027 

1.75 

CHASE _ 

NE  _ 

31029 

1.80 

CHERRY  „ _ 

NE 

31031 

1.75 

CHEYENNE  _ „ _ 

NE 

31033 

1.80 

CLAY    „ „ 

NE „ 

3103S 

1.80 

COLFAX  „ 

NE  

31037 

1.80 

CUMING  

NE  

31039 

1.80 

CUSTER  :.._ 

NE  

31041 

1.80 

DAKOTA „ 

NE  _ 

31043 

1.75 

DAWES  _ .    _ 

NE  

31045 

1.80 

DAWSON  

NE  

31047 

1.80 

DEUEL  .„ „_ 

NE  

31049 

1.80 

DIXON  

NE  

31051 

1.75 

DODGE  _ 

NE 

31053 

1.80 

DOUGLAS _ 

NE  

31055 

1.85 

DUNDY   

NE  

31057 

1.80 

FILLMORE  „ 

NE  - 

31059 
31061 

1  80 

FRANKLIN _ _ 

1.80 

FRONTIER  _ _ 

NE 

^063 

1.80 

FURNAS  _ 

NE  

31065 

1.80 

GAGE  _ 

NE  ...„ „ 

31067 

1.85 

GARDEN  _ 

GARFIELD  _ 

NE  

31069 
31071 

1  80 

NE  

1.75 

GOSPER 

NE  

31073 

1.80 

GRANT _„ „ _„ 

NE    

31075 

GREELEY 

NE _ 

31077 

1.80 

HALL  „ „„ 

NE  

31079 

1.80 

HAMILTON „ _ 

NE 

31061 

1.80 

HARLAN _ „ 

NE  

31083 

1.80 

HAYES  __ „ __ 

NE  ....- 

3108S 

1.80 

HITCHCOCK  

HOLT 

NE  

31087 
31088 

1.80 

NE  

1.75 

HOOKER 

HOWARD  „ „„ 

NE  

31091 
31093 

1.75 

NE  

1.80 

JEFFERSON _ _ 

JOHNSON „.... „ 

NE  

31095 
31097 

1.80 

NE  

1.8S 

KEARNEY  _...„ 

NE  ._ 

31099 

1J0 

KEITH „ „ 

NE  — „ — „.. 

31101 

1J0 

KEYA  PAHA _ 

NE  

31103 

1.75 

KIMBALL  

NE 

31105 

1.80 

KNOX  „ 

NE  

31107 

1.75 

LANCASTER _ 

NE  

31109 

1.85 

LINCOLN 

NE  

31111 

1.80 

LOGAN _ „ -. 

NE 

31113 

1.80 

LOUP  _ 

NE 

31115 

1  75 

MADISON  _. _. 

NE  — 

31119 

1.80 

MCPHERSON .    „    . 

NE 

31117 
31121 
31123 

IJO 

MERRICK  

MORRILL  _ 

NE  

1  80 

NE  

1.80 

NANCE  _ 

NE  

31125 

1J» 

NEMAHA  

NE  

31127 

1.85 

NUCKOLLS _ 

NE 

31129 
31131 

OTOE  .__ 

NE  

1.85 

PAWNEE. _ 

NE  

31133 

1.86 

PERKINS  _ 

NE  

3113S 

1.80 

PHELPS  „ 

NE  

31137 

1.80 

PIERCE  _ 

NE  

31 139 

1.75 

PLATTE „ 

NE  

91141 

1  an 
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- 

Class  1  differential 

County/pansh/city 

Slate 

FlPSoode 

torlocalian 

POLK „ 

NE  

RED  WILLOW _ 

NE  _ 

31145 

1.80 

RICHARDSON „ _ „ _.... „ 

NE :...:.. _ 

31147 

185 

ROCK 

NE 

175 
1.80 
1.85 

SALINE  „_ „ „ 

NE 

SARPY  „ 

NE  

31153 

SAUNDERS  

NE 

SCOTTS  BLUFF 

NE  „ 

31157 

1.80 

SEWARD  

NE  

31159 
31161 
31163 
31165 

1  80 

SHERIDAN „ 

NE 

1  80 

SHERMAN _ 

NE      

SIOUX _ _ 

NE  

1.80 

STANTON  „ 

NE 

31167 

1.80 

THAYER  

NE  

31169 
31171 
31173 

1  80 

THOMAS 

NE 

1  75 

THURSTON  _ 

NE 

1  75 

VALLEY „ „„ 

NE  

31175 
31177 
31179 
31181 

1  80 

WASHINGTON 

NE  

WAYNE  

NE  ." 

WEBSTER  „ 

NE _ 

1.80 

WHEELER _ _..,„ 

NE  „ 

31183 

YORK  „ „. „ 

NE  

31185 
33001 

1  80 

BELKNAP 

NH  „.. 

2.80 

CARROLL  „ _ ...:. 

NH         

33003 

280 

CHESHIRE _ „ „ 

NH  

33005 
33007 

280 

COOS 

NH  - 

260 

GRAFTON 

NH  

NH  

NH  „.. 

33009 
33011 
33013 

260 

HILLSBOROUGH 

300 

MERRIMACK  „ „ „ _ 

3.00 

ROCKINGHAM  „ „ 

NH  

33015 
33017 
33019 
34001 

300 

STRAFFORD  _ „ _ 

NH  

300 

SULLIVAN  „ .T „ 

NH _ ;. 

280 

ATLAt^lC  „ 

NJ 

300 

BERGEN  

NJ  

NJ  

NJ  

34003 
34005 
34007 
34009 

3  15 

BURLINGTON 

300 

CAMDEN  

300 

CAPE  MAY   

NJ — 

3.00 

CUMBERLAND  

NJ 

34011 

3.00 

ESSEX 

NJ  _ 

34013 

3.15 

GLOUCESTER  

NJ      . 

34015 

300 

HUDSON „ „ 

NJ _ 

34017 

3.15 

HUNTERDON  

NJ 

34019 

3.10 

MERCER  

NJ 

34021 

3.10 

MIDDLESEX  ._ 

NJ 

34023 

310 

MONMOUTH 

NJ 

34025 

310 

MORRIS  

NJ 

34027 

310 

OCEAN  „ „ _ 

NJ  

34029 

310 

PASSAIC 

NJ  „ 

34031 

3-15 

SALEM  

NJ  

34033 

300 

SOMERSET  

NJ  

34035 

310 

SUSSEX _ 

NJ.... 

34037 

310 

UNION 

NJ  

34039 

3,15 

WARREN  

NJ  

34041 

3.10 

BERNALILLO 

NM 

35001 
35003 

2.35 

CATRON  „. 

NM _ 

2.10 

CHAVES  „ _ _„ 

NM 

NM ;..„ 

35005 
35006 

210 

CIBOLA  _ _ 

1.90 

COLFAX 

NM 

35007 

235 

CURRY  _ 

NM _ 

35009 

2.10 

DEBACA  „ :. „ 

NM „ 

35011 

2.10 

DONA  ANA  * 

NM 

35013 
35015 

2.10 

EDDY  _ 

NM 

210 

GRANT      _„ 

NM .* 

35017 
35019 

35023 

210 

GUADALUPE  „ 

NM 

2.35 

HARDING 

NM 

NM _ 

235 

HIDALGO  

2.10 

LEA  „ 

NM 

35025 
35027 

210 

LINCOLN 

NM  .-. 

210 

LOS  ALAMOS 

NM 

35028 
3,50?9 
35031 
35033 

235 

LUfsIA 

NM              

2  10 

MCKINLEY 

|>4M        

1  90 

MORA  

NM 

235 
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Class  1  (Wlerentlal 

County/parish/city 

Stale 

FlPScode 

adiusted 
lor  location 

OTERO  

NM 

35035 

2.10 

QUAY  _ 

NM 

3S037 

235 

RIO  ARRIBA  

NM 

36039 

3S041 

1  90 

ROOSEVELT _ _ 

NM - 

2.10 

SAN  JUAN  „ 

NM 

35045 

1.90 

SAN  MIGUEL _ - „ 

NM...., 

35047 

2.35 

SANDOVAL „ _ 

NM „.. 

35043 

2.35 

SANTA  FE  _ _ 

NM „ 

35049 

2.35 

SIERRA  _ _ „ 

NM 

35051 

2.10 

SOCORRO 

NM 

35053 

2.10 

TAOS   

NM 

35055 

1.90 

TORRANCE  ; 

NM 

35057 
35059 

236 

UNION „ _ „.. 

NM 

2.35 

VALENOA  _ 

NM 

3S061 
32510 

235 

CARSON  CITY  „ „ 

NV  

1.70 

CHURCHILL _ 

NV  

32001 

1  70 

CLARK  _ „. 

NV „.... 

32003 

2.00 

I30UGLAS 

NV  

32005 

1.70 

ELKO   _ 

NV  

32007 
32009 

1  90 

ESMERALDA  ....„ 

NV  

1.60 

EUREKA  „ _ 

NV  

32011 

1.70 

HUMBOLDT - 

NV  

32013 

1.70 

LANDER _ „ 

NV 

32015 

1.70 

LINCOLN „.  .. 

NV 

32017 

1  60 

LYON   _ „ 

NV 

32019 

1.70 

MINERAL  „ _.... 

NV  .'.. „ 

32021 

1.60 

NYE  _ 

NV  „ 

32023 

1.60 

PERSHING  ..„ _ 

NV  ....„,.,„„,. 

320Z7 

1.70 

STOREY 

NV  „ „ 

32029 

1.70 

WASHOE : 

32031 

1.70 

WHITE  PINE _ 

14V 

32033 

1.90 

ALBANY  _ 

NY  

36001 

2.60 

ALLEGANY  

36003 

2.30 

BRONX   _. 

NY  

36005 

3.15 

BROOME   

NV  _ 

36007 

2.60 

CATTARAUGUS 

NY  

36009 

2.10 

CAYUGA  

NY  

36011 

2.30 

CHAUTAUOUA  _ 

NY  

36013 

2.10 

CHEMUNG „ 

NY  _ 

36015 

2.40 

CHENANGO  „ 

1^ 

36017 

^40 

CLINTON   

NY  

36019 

2.20 

COLUMBIA   _ 

HY  ..„ 

36021 

2.80 

CORTLAND   .._ 

NY 

36023 

2.40 

DELAWARE „_ 

MY  

36025 

2.60 

DUTCHESS  

NY      

38027 

ERIE  „ 

NY      

220 

ESSEX  _ _ _ 

NY  _.  . 

36031 

FRANKUN  _ „ 

NY 

36033 

FULTON  _ 

NY  

36037 

260 

GENESEE  

NY  _ 

2.20 

GREENE  ..„ 

NY  

36039 

2.60 

HAMILTON  - _ „ 

NY  „ 

36041 

240 

HERKIMER  _ 

NY  

36043 

2.40 

JEFFERSON  

NY  

36045 

2.20 

KINGS  _ „ 

NY  

36047 

3.15 

LEWIS  , 

NY  „ 

36049 

2.20 

LIVINGSTON  ..- _„ _ „._ _ 

NY „ 

36051 

2.30 

MADISON   „ „ _ 

NY  

36053 

2.40 

MONROE  „_ 

HY  

36055 

2.30 

MONTGOMERY „ 

HY 

36057 

2.60 

NASSAU   _ _ 

NY  

3.15 

NFW  YORK 

NY 

36061 

3.15 
2.20 

NIAGARA  

NY 

36063 

ONEIDA  „ „ 

NY 

36066 

2.40 

ONONDAGA  „_ _ 

NY  

36067 

2.40 

ONTARIO  _„ _ 

NV 

36060 

2.30 

ORANGE  „ 

NV 

36071 

3.00 

ORLEANS  „ _ „ 

NV 

36073 

2.20 

OSWEGO .,...._ 

NY  

36075 

2.30 

OTSEGO _. 

NY  

36077 

2.60 

PUTNAM  _ 

NY 

36070 

300 

QUEENS  „ 

NY  

36061 

3.15 
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Class  1  diflerential 

County/parish/city 

Stale 

nPScode 

adMed 
for  location 

RENSSELAER  

NY        ... 

.T60M 
3608S 

260 

RICHMOND  „ _. _.„ 

NY 

3.15 

ROCKLAND  _ 

NV 

36087 
3<>U»1 
36093 
36095 

3  15 

SARATOGA  

NY  

260 

SCHENECTADY 

NY 

260 

SCHOHARIE  :. 

NY  „ 

260 

SCHUYLER „ 

NY  

36097 
36099 

SENECA _ 

NY „ 

230 

ST.  LAWRENCE 

NY 

NY  

36089 

36101 
36103 

220 

STEUBEN  . _ 

230 

SUFFOLK 

NY 

315 

SULLIVAN  „ 

NY  _ 

36105 

2.80 

TIOGA  _ 

NV- 

36107 

240 

TOMPKINS  

NY  ZZZZ"'~"""""'"'~'. 

36109 
36111 
36113 

ULSTER 

280 

WARREN  

NY .:. 

260 

WASHINGTON  „ ., 

NY 

NY  

36115 
36117 

260 

WAYNE  „„ „ 

2.30 

WESTCHESTER „ 

NY  _ „ 

36119 

3.15 

WYOMING . 

NY    "ZZZZIZZZZ 

36121 
36123 

220 

YATES  „ 

230 

ADAMS 

OH 

39001 

220 

ALLEN 

OH 

39003 

2.00 

ASHLAND  

OH  

39005 

2.00 

ASHTABULA  

OH  

39007 
39009 

200 

ATHENS ;. _ 

OH 

200 

AUGLAIZE  _„ 

OH _ 

39011 

200 

BELMONT  . „ 

OH  

39013 

2.00 

BROWN :.._ _„ „.„ 

OH 

39015 

2.20 

BUTLER    .Si 

OH  „ 

39017 
39019 

200 

CARROLL  : 

2.00 

CHAMPAIGN  : 

OH  

39021 

2.00 

CLARK  „ 

OH  „ 

39023 

2.00 

CLERMONT  „ 

OH _ 

39025 

2.20 

CLINTON  „ 

OH 

39027 

2.00 

COLUMBIANA  

OH  „ 

39029 

2.00 

COSHOCTON       

OH  

OH „ 

.Tsaii 

39033 

200 

CRAWFORD  „ 

2.00 

CUYAHOGA 

OH   

39035 
39037 
39039 

200 

DARKE  

OH  .„ 

OH 

2.00 

DEFIANCE 

1.80 

DELAWARE  

OH 

39041 

2  00 

ERIE  „ 

OH..: _ 

OH 

,39043 
39045 

2.00 

FAIRFIELD  „.„.„ 

2.00 

FAYETTE „ 

OH 

39047 

200 

FRANKUN  _ _ 

OH 

OH 

39049 
39051 

2.00 

FULTON  .". .'. 

180 

GALLIA        „ 

OH „. 

OH 

39053 
39055 

2.20 

GEAUGA  _ 

2.00 

GREENE  ._ , , 

OH 

39057 

2.00 

GUERNSEY  ..„.: 

OH 

39059 

2.00 

HAMILTON „ 

OH  _. 

39061 

2.20 

HANCOCK  _ 

OH 

39063 

2.00 

HARDIN              „ _ _ 

OH  

39065 
39067 

2.00 

HARRISON  _ i 

OH  

2.00 

HENRY                    „„ 

OH  

OH 

39069 

39071 

1  80 

HIGHLAND  

2.20 

HOCKING  

OH 

39073 

2.00 

HOLMES  

OH „ 

39075 

2.00 

HURON 

OH 'IZ'ZZZZZZZ 

39077 
39079 

2.00 

JACKSON  

2.20 

JEFFERSON  

OH 

39061 

2.00 

KNOX  

OH 

39063 

2.0O 

LAKE  

OH  :. 

39085 

2.00 

LAWRENCE  

OH  .-. 

39087 

2.20 

LICKING 

OH  _ 

OH 

OH 

OH 

39089 

39091 
39093 
39095 

200 

LOGAN        

2.00 

LORAIN 

2.00 

LUCAS - 

1.60 

MADISON 

OH  .>. 

OH 

OH 

39097 
39099 
39101 

2.00 

MAHONING  

2.00 

MARION  

2.00 
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County/patish/dty 


State 


FlPScode 


Class  I  ditterential 

adjusted 

for  location 


MEDINA  

MEIGS 

MERCER  

MIAMI  

MONROE  

MONTGOMERY  . 

MORGAN  

MORROW  

MUSKINGUM 

NOBLE  

OTTAWA 

PAULDING 

PERRY  

PICKAWAY  

PIKE  

PORTAGE 

PREBLE  

PUTNAM  

RICHLAND  

ROSS  

SANDUSKY  

SCIOTO   

SENECA  

SHELBY  

STARK  

SUMMIT  

TRUMBULL  

TUSCARAWAS  ... 

UNION  _ 

VAN  WERT 

VINTON  

WARREN  

WASHINGTON  .. 

WAYNE  

WILLIAMS  

WOOD _.... 

WYANDOT „ 

ADAIR  

ALFALFA „.. 

ATOKA  

BEAVER - 

BECKHAM  

BLAINE   

BRYAN    

CADOO  

CANADIAN 

CARTER  

CHEROKEE  

CHOCTAW 

CIMARRON 

CLEVELAND  

COAL   

COMANCHE  

COTTON  

CRAIG  _ „ 

CREEK 

CUSTER  

DELAWARE „ 

DEWEY  _ 

ELLIS  


GARFIELD  _.. 

GARVIN  

GRADY  _.. 

GRANT „.. 

GREER  „_ 

HARMON  . 

HARPER  ._„■„ 
HASKELL  ...... 

HUGHES 

JACKSON  

JEFFERSON  . 
JOHNSTON  .. 


OH  . 
OH. 
OH  . 
OH. 
OH. 
OH  . 
OH  . 
OH  . 
OH  . 
OH  . 
OH  . 
OH. 
OH. 
OH  . 
OH. 
OH. 
OH. 
OH  . 
OH  . 
OH  . 
OH. 
OH. 
OH. 
OH. 
OH. 
OH. 
OH  . 
OH  . 
OH  . 
OH  . 
OH  . 
OH  . 
OH  . 
OH  . 
OH  . 
OH  . 
OH  . 
OK  . 
OK. 
OK. 
OK. 
OK  . 
OK  . 
OK  . 
OK  . 
OK. 
OK. 
OK. 
OK. 
OK. 
OK. 
OK  . 
OK. 
OK  . 
OK  . 
OK  . 
OK  . 
OK  . 
OK  . 
OK  . 
OK  . 
OK. 
OK. 
OK  . 
OK. 
OK. 
OK. 
OK. 
OK  . 
OK  . 
OK. 
OK  . 


39103 
39t05 
39107 
39109 
39111 
39113 
39115 
39117 
39119 
39121 
39123 
39125 
39127 
39129 
39131 
39133 
39135 
39137 
39138 
39141 
39143 
39145 
39147 
39149 
39151 
39153 
391 55 
39157 
39159 
39161 
39163 
39165 
39167 
39169 
39171 
39173 
39175 
40001 
40003 
40006 
40007 
40009 
40011 
40013 
40015 
40017 
40019 
40021 
40023 
4002S 
40027 
40029 
40031 
40093 
40035 
40037 
40098 
40041 
40043 
40045 
40047 


40051 
40053 
40055 

400S7 
40068 
40061 
40063 
40065 
40067 
40088 


2.00 
^00 
ZOO 
2.00 
200 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
1.80 
2.00 
2.00 
2.20 
2.00 
2.00 
1.80 
2.00 
2.00 
2.00 
2.20 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
ZOO 
1.80 
2.00 
2.00 
2.00 
2.00 
1.80 
2.00 
2.00 
2.60 
240 
280 
2.40 
2.40 
2.40 
2.80 
2.60 
2.60 
2.80 
2.60 
2.80 
2.40 
2.60 
2.80 
2.60 
2.80 
2.40 
2.60 
2.40 
2.40 
2.40 
Z40 
Z40 
2.60 
Z60 
2.40 
Z60 
2.60 
2.40 
280 
280 
260 
280 
2.80 
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Class  1  dMerentnl 

County/parish/city 

State 

FIPScortB 

aofusted 
for  tocsbofi 

KAY  

OK _ 

40071 

240 

KINGFISHER 

OK 

40073 

2.40 

KIOWA 

OK  

40075 

2.60 

LATIMER 

OK 

40077 

2.80 

LE  FLORE 

OK  """Z^Z"!'ZZ"ZZ 

40079 
40081 

280 

LINCOLN _ 

2.60 

LOGAN „ 

OK  .- 

40083 

240 

LOVE 

OK  

40065 
40093 
40095 

280 

MAJOR „ 

OK  

2.40 

MARSHALL »..._ _ 

0K._ _ 

2.80 

MAYES „ _ 

OK  _ 

40097 

2.40 

MCCLAIN  

OK  

40087 
4008» 

2.60 

MCCURTAIN .■.....„ .-. 

OK  ....„ 

2.80 

MCINTOSH  

OK 

40091 

260 

MURRAY  

OK  _ _... 

40099 

2.80 

MUSKOGEE  

OK 

40101 
40103 

260 

NOBLE  

OK  

2.40 

NOWATA  

OK  

40105 

2.40 

OKFUSKEE .-. 

OK  

40107 

2.60 

OKLAHOMA 

OK  

40109 

2.60 

OKMULGEE 

OK  

OK  

40111 
40113 
40115 

2.60 

OSAGE  

2.40 

OTTAWA  _ 

OK  

2.40 

PAWNEE „ _„ 

OK „ ..- 

40117 

2.40 

PAYNE  _ „„ 

OK  

40119 
40121 

240 

OK  

2.80 

PONTOTOC 

OK  „ 

40123 

280 

POTTAWATOMIE  .". 

okZ~ZZ"'Z'Z"Z"'Z 

OK 

40125 
40127 
40129 

260 

PUSHMATAHA        _ .-. 

280 

ROGER  MIUS  „ „ 

2.40 

ROGERS _ ...„ „ •... 

OK „. 

40131 

2.40 

SEMINOLE „ 

OK  „ 

OK  

40133 
40135 

2.60 

SEQUOYAH _ „ 

2.80 

STEPHENS...- ™ 

OK  „ 

40137 

2.80 

TEXAS           _ 

OK  "!!"!!Z!Z!Z!!!!!!."!I 

40139 
40141 
40143 

240 

TILLMAN                  

260 

TULSA 

OK 

2.60 

WAGONER  

OK  

40145 

2.60 

WASHINGTON  

OK 

40147 

2.40 

WASHITA  

OK 

40149 

2.40 

WOODS  - 

OK  

40151 

240 

WOODWARD 

OK  

40153 

240 

BAKER        „ 

OR 

OR 

OH 

OR 

41001 
41003 
41005 
41007 

1.60 

BENTON       

1.90 

CLACKAMAS 

1.90 

CLATSOP  

1.90 

COLUMBIA  _... 

OH 

41009 

1.90 

COOS .: 

OH 

41011 

1.90 

CROOK  

OR 

41013 

1.75 

CURRY  : „ 

OR 

41015 

1.90 

DESCHUTES _ 

OR 

OR '. — 

OR 

41017 
41019 
41021 

1.75 

DOUGLAS     __ 

1.90 

GILLIAM  „..._ „ 

175 

GRANT        

OH 

OR 

41023 
41025 

1.60 

HARNEY  ; .,.„ , 

1.60 

HOOD  RIVER  

OR 

41027 

1.90 

JACKSON 

OR 

OR 

41029 
41031 

1.90 

JEFFERSON 

1.75 

JOSEPHINE _ 

OR  

41033 

1.90 

KLAMATH  - 

OH 

41035 

1.75 

LAKE  

OH 

41037 

1.75 

LANE — 

OR — 

41039 

1.90 

LINCOLN 

OR  

41041 

1.90 

LINN                                             „ 

OR  

OH.: 

41043 
41045 

1  90 

MALHEUR 

1.60 

MARION  

OH  

41047 

1.90 

MORROW  „ „ 

OH  

41049 

1.75 

OH  

41061 

1.90 

POLK 

OR  

41053 

1.90 

SHERMAN  - 

OR  

41055 

1.75 

TILLAMOOK                                                       

OH  

41057 
41059 

1.90 

UMATILLA 

OH  

1.75 
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County/parish/city 


State 


RPScode 


Class  I  differential 

adiusted 

tor  location 


UNION 

WALLOWA _ 

WASCO 

WASHINGTON 

WHEELER  

YAMHILL  

ADAMS   

ALLEGHENY 

ARMSTRONG  .. 

BEAVER  

BEDFORD  

BERKS  

BLAIR  

BRADFORD  

BUCKS  

BUTLER  

CAMBRIA 

CAMERON  

CARBON 

CENTRE  

CHESTER  

CLARION  

CLEARFIELD  .... 

CLINTON   

COLUMBIA  

CRAWFORD  

CUMBERLAND  . 

DAUPHIN  

DELAWARE 

ELK  

ERIE  

FAYETTE  

FOREST 

FRANKUN  

FULTON  

GREENE  


HUrfTINGDON  ., 

INDIANA 

JEFFERSON  

JUNIATA  

LACKAWANNA  . 

LANCASTER 

LAWRENCE 

LEBANON  

LEHIGH  „ 

LUZERNE 

LYCOMING  

MCKEAN  

MERGER  

MIFFLIN   

MONROE  


MONTGOMERY 

MONTOUR  _ 

NORTHAMPTON  ........ 

NORTHUMBERkANO'. 

PERRY  

PHILADELPHIA  

PIKE  

POTTER 

SCHUYLKILL  

SNYDER  _.. 

SOMERSET 

SULUVAN  „. 


SUSQUEHANNA 

TIOGA    

UNION    

VENANGO  _ 

WARREN  


WASHINGTON  

WAYNE  „ 

WESTMORaAND 
WYOMING  


OR  . 
OR  .. 
OR.. 
OR.. 
OR.. 
OR  .. 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA- 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA ... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA... 
PA-. 
PA ... 
PA  ... 
PA ... 
PA... 
PA  ... 
PA  ... 
PA ... 

PA 

PA ... 
PA ... 
PA ... 
PA  ... 
PA  ... 
PA  .... 
PA  .... 
PA .... 
PA  .... 
PA  .... 


41061 

41063 

41065 

41067 

41069 

41071 

42001 

42003 

42005 

42007 

42009 

42011 

42013 

42015 

42017 

42019 

42021 

42023 

42025 

42027 

42029 

42031 

42033 

42035 

42037 

42039 

42041 

42043 

42045 

42047 

42049 

42051 

42053 

42055 

42057 

42059 

42061 

42063 

42065 

42067 

42069 

42071 

42073 

42075 

42077 

42079- 

42061 

42063 

42065 

42067 

42089 

42091 

42093 

42095 

42097 

42099 

42101 

42103 

42405. 

42107 

42109 

4211T 

42113 

42115 

42117 

42119 

42121 

42123 

42125 

42127 

42129 

42131 


1.60 
1.60 
1.75 
1.90 
1.75 
1.90 
2.80 
2.10 
2.30 
2.10 
2.30 
2.80 
2.30 
2.40 
3.00 
2.10 
2.30 
2.30 
2.80 
2.30 
3.00 
2.30 
2.30 
2.30 
2.60 
2.10 
2.80 
2.S0 
3.00 
2.30 
2.10 
2.30 
2.30 
2.80 
2.60 
2.10 
^30 
2.30 
2.30 
2.60 
2.60 
2.80 
2.10 
2.80 
2.80 
2.60 
2.60 
2.30 
2.10 
2.60 
2.80 
3.00 
2.60 
2.80 
2.60 
2.60 
3.00 
^80 
2.30 
2.80 
2.60 
2.30 
2.60 
2.60 
2.x 
2.80 
2.10 
2.10 
2.10 
2.60 
^30 
2.60 
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Class  1  dHtereniial 

County/parish/city 

State 

RPScode 

adiusted 
fof  tocfttion 

YORK „ 

PA 

42133 

2.80 

BRISTOL 

Rl  

44001 

3.25 

KENT „ _ 

PI  ^,,^ 

44003 

3.25 

NEWPORT 

Rl  

44005 
44O07 

325 

PROVIDENCE  

Rl 

32S 

WASHINGTON  

Rl 

44009 

32S 

ABBEVILLE 

SC  -.- 

4S001 

3.10 

AIKEN  

SC  

45003 

45005 

3.30 

ALLENDALE  „ 

3.30 

ANDERSON  _ 

SC 

45007 

3.10 

BAMBERG  _ 

SC  

45009 

3.30 

BARNWELL  

45011 

3.x 

BEAUFORT _ 

SC  

45013 

3.x 

BERKELEY  

SC  _ 

SC  

45015 
45017 

3.x 

CALHOUN 

3.x 

CHARLESTON 

SC  

SC  

45019 
45021 

3.x 

CHEROKEE  

3.10 

CHESTER  _ 

SC  

45023 

3.10 

CHESTERREU3 _ 

SC  

45025 

3.x 

CLARENDON „_ _ - 

SC  

45027 

3.x 

COLLETON  

SC  

45029 

3.x 

DARLINGTON 

SC  

45031 
45033 

3.x 

DILLON  

SC  — 

3.x 

DORCHESTER 

SC  

45035 

3.x 

EDGEFIELD 

SC  

45037 

3.x 

FAIRFIELD  _._ 

SC  

45039 

3X 

FLORENCE _ 

SC  

SC  

SC  _ 

SC  

4'i041 
45043 
45045 
45047 

ax 

GEORGETOWN  _ 

3.x 

GREENVILLE - 

310 

GREENWOOD 

310 

HAMPTON  

SC ;. 

45049 

IX 

HORRY  __ 

SC  

45051 

3X 

JASPER  - 

SC  

45053 

3X 

KERSHAW  „ 

SC  „.. 

4S05S 

3.x 

LANCASTER 

SC 

45057 

310 

LAURENS  

SC  

45059 

310 

LEE  — 

SC  - 

45061 

3.x 

LEXINGTON  _ - 

SC  

45063 

XX 

MARION        - 

SC  

45067 
45069 
45065 

3.x 

MARLBORO _ _ 

SC  

3X 

MCCORMICK... 

SC  __. 

310 

NEVireERRV  ., 

SC  -. 

45071 

3.x 

OCONEE        _ 

SC  _... 

SC  

45073 
45075 

3.10 

ORANGEBURG  - 

3.x 

PICKENS        _ 

SC  

SC 

SC  -... 

SC  _... 

45077 
45079 
45061 
45083 

310 

RICHLAND       „ „_ 

3.x 

3X 

SPARTANBURG  - - 

3.10 

SUMTER  _ _ 

SC  

45065 

ax 

UNKJN        

SC  . 

SC  „ „. -... 

45067 
45069 
45091 

aio 

WILLIAMSBURG 

ax 

YORK _ 

310 

AURORA 

so 

46003 

1.70 

BEADLE  , - 

SO  

46005 

1.70 

BENNETT     _ 

so 

46007 
46006 

1.70 

BON  HOMME  „ 

SO  

175 

BROOKINGS 

so 

46011 

1.70 

BROWN      

so „_. 

so _. 

46013 
46015 

1.70 

BRULE 

1.70 

BUFFALO „ _ 

so -..-. 

46017 

1.70 

BUTTE  

so -.. 

46019 

1.65 

CAMPBEU 

so 

46021 

1.65 

CHARLES  MIX        ._ „ 

so _.. 

46023 

1.75 

CLARK  „ _„ 

so 

46025 

1.70 

CLAY                           .              — 

so 

46027 

1.75 

CODINGTON  „ -.,- 

so 

46029 

1.70 

CORSON                                       .  „ _ 

so 

46031 

1.65 

CUSTER  _ 

so 

46033 

1.x 

DAVISON                   „      « .— 

so 

46035 

1.70 

DAY 

46037 

1.70 

OEUB.             - 

so 

46039 
46041 

1.70 

DEWEY 

so _.. 

1.6S 

70902 
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Coumy/pansh/dty 


DOUGLAS 

EDMUNDS  

FALL  RIVER    .. 

FAULK 

GRANT 

GREGORY  

HAAKON  

HAMLIN  

HAND  , 

HANSON  

HARDING  , 

HUGHES  

HUTCHINSON 

HYDE  

JACKSON  

JERAULD  

JONES  

KINGSBURY  .... 

LAKE    

LAWRENCE  

LINCOLN 

LYMAN  

MARSHALL  

MCCOOK  

MCPHERSON  .. 

MEADE  _ 

MELLETTE 

MINER  

MINNEHAHA  .... 

MOODY 

PENNINGTON  . 

PERKINS  

POTTER 

ROBERTS , 

SANBORN  , 

SHANNON  , 

SPINK   

STANLEY  

SULLY  

TOOD  

TRIPP 

TURNER  

UNION  

WALWORTH 

YANKTON  

ZIEBACH  

ANDERSON 

BEDFORD 

BENTON  

BLEDSOE  

BLOUNT  

BRADLEY  

CAMPBELL  

CANNON  

CARROLL  

CARTER   


Stale 


SO 


SO 

80  


FlPScode 


SO 
SO 
SO 
SO 

so 

80 

so  . 

SO  . 

so . 

80  . 
SO  . 
80  . 
SO  . 
SO  . 
SO  . 
SO  . 
SO  . 
80  . 


CHEATHAM  

CHESTER  

CLAJBORNE  

CLAY  

COCKE  

COFFEE  

CROCKETT 

CUMBERLAND  . 

DAVIDSON  

DE  KALB 

DECATUR  

DICKSON  

DYER  

FAYETTE  

FENTRESS  , 


80 
SO 
SO 
SO 
SO 
SO 

so 

80 

80  . 

SO  . 

SO  . 

80  . 

80  . 

SO  . 

SO  . 

SO  . 

SO  . 

SO  . 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN.. 

TN... 

TN... 

TN... 


FRANKUN  "■  Ifj^ 


46043 
40)45 
4«>47 
46049 
46051 
46053 
460S5 
46057 
46059 
46061 
46063 
46065 
46067 


Class  I  difterefitial 

adjusted 

for  location 


46071 

46073 

46075 

46077 

46079 

46061 

460B3 

46065 

46091 

46067 

46069 

46093 

4609S 

46097 

46099 

46101 

46103 

46106 

46107 

46109 

46111 

46113 

46115 

46117 

46119 

46121 

46123 

46125 

46127 

46129 

46135 

46137 

47001 

47003 

47005 

47007 

47009 

47011 

47013 

47015 

47017 

47019 

47021 

47023 

4702S 

47027 

47029 

47031 

47033 

47035 

47087 

47041 

47039 

47043 

47045 

47047 

47049 

47051 


1.75 

1.70 

1.B0 

1.70 

1.70 

1.75 

1.70 

1.70 

1.70 

1.70 

1.65 

1.70 

1.75 

1.70 

1.70 

1.70 

1.70 

1.70 

1.70 

1.80 

1.75 

1.70 

1.70 

1.70 

1.70 

1.65 

1.70 

1.70 

1.70 

1.70 

1.80 

1.65 

1.70 

1.70 

1.70 

1.80 

1.70 

1.70 

1.70 

1.70 

1.70 

1.75 

1.75 

1.70 

1.75 

1.65 

2.80 

2.60 

2.60 

2.60 

2.80 

^80 

^80 

2.60 

2.60 

2.80 

2.60 

2.80 

2.80 

2.60 

2.80 

2.60 

2.60 

2.80 

2.60 

2.80 

2.60 

^80 

2.60 

2.80 

2.80 

2.80 
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Class  1  dittorantial 

County/parish/crty 

State 

FlPScode 

adiustad 

torlocatton 

GIBSON 

TN 

47053 

260 

GILES - „ 

TN 

47055 

280 

GRAINGER 

TN 

47057 

2.80 

GREENE  

TN 

47059 

2.80- 

GRUNDY 

TN 

47061 

2  60 

HAMBLEN  

TN „. 

47063 

2.80 

HAMILTON - 

TN 

47086 
47067 

2.80 

HANCOCK  „ 

TN 

280 

HARDEMAN.... „ „ 

TN 

47069 

280 

HARDIN  „ „ 

TN _... 

47071 

280 

HAWKINS  „ _ 

TN 

47073 

280 

HAYWOOD  _ 

TN 

47075 

260 

HENDERSON  

TN _... 

47077 

260 

HENRY ^. 

TN 

47079 

260 

HICKMAN 

TN 

47061 

2.60 

HOUSTON    

TN 

TN „ 

47063 

47065 

260 

HUMPHREYS  _ 

2.60 

JACKSON 

TN 

47087 

260 

JEFFERSON   „ 

TN 

47069 
47091 

280 

JOHNSON „ 

TN „ _. 

280 

KNOX _ 

TN 

47093 

280 

UVK£  , ^ 

TN 

47095 

2.60 

LAUDERDALE  :. 

TN .- 

47097 

260 

LAWRENCE „ 

TN 

47099 

280 

LEWIS    _ _ 

TN 

47101 
47103 

260 

LINCOLN „ 

TN 

280 

LOUDON .- „ 

TN 

47105 

280 

MACON   

TN „ 

47111 
47113 
47115 

260 

MADISON   _„ „ 

260 

MARION  „ 

280 

MARSHALL 

TN 

47117 

260 

MAURY  

TN. 

47119 

260 

MCMINN  „ 

TN 

47107 

280 

MCNAIRY „._ 

TN 

47100 

280 

MEIGS - -...-. 

TN 

47121 

280 

MONROE _ 

TN 

TN 

47123 
471 2S 

280 

MONTGOMERY :...- - 

2.60 

MOORE 

TN 

47127 

2.80 

MORGAN  

TN 

TN 

TN 

TN 

47129 
47131 
47133 
47135 

280 

OBION :. 

2  60 

OVERTON  _ 

260 

PERRY - 

260 

PICKETT -.- 

TN 

47137 

260 

POLK.: _ .■......- 

TN -.. 

47139 

280 

PUTNAM  „ 

TN 

47141 

2  60 

HHEA _ 

TN - 

47143 

2.80 

ROANE                                                                                     

TN 

47145 
47147 
47149 

2  80 

ROBERTSON                                                                                     

TN 

260 

TN 

260 

SCOTT                                          .                 

TN 

47151 
47153 

280 

TN 

280 

SEVIER                          ™ - 

TN 

47155 

280 

SHELBY 

TN - 

47157 

280 

SMtTH                           ...          - ~ 

TN 

TN 

TN 

47159 
47161 
47163 
47165 
47167 
47169 
47171 

260 

STEWART    

260 

280 

SUMNER                                                                   

TN :.. 

260 

TIPTON        - 

TN 

TN 

280 

TROUSDALE                                                                 „ 

260 

UNICOI « -. -. 

TN - 

280 

UNION                                                                     

TN 

47173 

280 

VANBUREN  „ „ „ 

TN 

47175 

260 

WARREN                                                                                  .  „ 

TN 

47177 
47179 
47181 
47183 

260 

WASHINGTON  

TN 

TN 

TN 

280 

280 

WEAKLEY „ _ 

260 

WHITE          

TN 

TN 

47185 
47187 
47189 

260 

WILLIAMSON                                                                  

260 

WILSON _ „ 

TN _..:...._ „ 

2.60 

ANDERSON  _.._ „... 

TX „ 

46001 

315 

ANDREWS    

TX - 

TX 

48003 
48005 

2.40 

ANGELINA  

315 
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County/paristi/city 

State 

FlPScode 

Class  1  ditterential 

adjusted 

lof  location 

ARANSAS  „ 

TX 

48007 
48009 

48011 

48013 

48015 

48017 

48019 

48021 

48023 

48025 

48027 

48029 

48031 

48033 

48035 

48037 

48039 

48041 

48043 

48045 

48047 

48049 

48051 

48053 

480SS 

48057 

480SS 

48061 

48063 

48065 

48067 

48069 

48071 

48073 

48075 

48077 

48079 

48081 

48083 

48085 

480S7 

48089 

48091 

48093 

48095 

48097 

48099 

48101 

48103 

48105 

48107 

48109 

48111 

48113 

48115 

48123 

48117 

48119 

48121 

48125 

481 27 

48129 

48131 

48133 

48135 

48137 

48141 

48139 

48143 

48145 

48147 

48149 

3.65 
2.80 
2.40 
3.45 
3.60 
Z40 
3.30 

aso 

2.60 
3.65 
3.15 
3.45 
3.30 
240 
315 
3.00 
3.60 
3.30 
2.40 

ARCHER  „ _ 

ARMSTRONG  „ 

TX 

ATASCOSA _ „.  . 

AUSTIN  .; _ „.. 

TX _ „ 

TX 

TX 

TX 

TX _ 

TX 

TX 

BAILEY  _ 

BANDERA _..     _ 

BASTROP  _ 

BAYLOR _ 

BEE  _ . 

BEU 

BEXAR  _ _ 

TX „.„ 

TX 

TX 

TX „ 

TX „ _ 

TX „ „ 

TX 

TX 

TX 

BLANCO  „.     

BORDEN _ 

BOSQUE  ....„ „ „.. 

BOWIE  _ 

BRAZORIA _ „ _ 

BRAZOS  

BREWSTER 

BRISCOE  

BROOKS „ 

TX 

BROWN  „ „ 

TX 

2.80 
3.30 
3.30 
345 
365 
2.80 
3.65 
3.00 
2.40 
3.00 
240 

BURLESON  ._ 

TX 

BURNET  _.. . 

TX _ 

TX 

CALDWELL „ 

CALHOUN „ 

TX 

CALLAHAN  ....;. 

TX _ 

TX 

CAMERON  _ „ 

CAMP  „.... 

TX 

TX 

CARSON  

CASS _ 

TX 

CASTRO „ 

TX 

CHAMBERS „ _ 

TX 

3.60 
315 
240 

CHEROKEE 

TX 

CHILDRESS 

TX 

CLAY  

TX _ 

TX 

ZBO 
240 

COCHRAN  „ 

COKE _ 

TX 

260 

COLEMAN  „ 

TX  "'"""""""Z"Z 

Z80 
3.00 
2.40 
3.60 
3.45 
2.80 
2.80 
3.00 
315 
2.40 

COLLIN _ _..„ 

COLUNGSWOHTH „ 

COLORADO 

TX 

COMAL .. 

TX 

COMANCHE  

TX 

TX 

CONCHO  „ _ _..     ..  _ 

COOKE „ 

CORYELL  

COTTLE  _ _ _ „ 

CRANE ■ 

TX _ 

TX 

TX „ 

TX 

CHOCKh  1  1    „ 

CROSBY  

TX 

TX 

2.60 
2.40 
2,40 

CULBERSON :. 

TX 

DAU_AM  

TX 

DALLAS  _ „ „ 

TX 

TX  ..... 

3.00 
2.40 
3.80 
2.40 
3.00 
300 
2.40 

DAWSON  _ „ 

DE  WITT „  .  . 

TX 

DEAF  SMITH 

TX 

TX 

DELTA 

DENTON  

TX 

dk;kens „ _ 

TX 

DIMMIT   „ _. 

TX „ 

■tx'Z~Z"""Z'"Z""~Z. 
TX 

TX 

jx  zzzz'zmzz. 

TX 

TX 

3.45 
2.40 
3.65 
2.80 
2.40 
2.80 
2.25 
3.00 
3.00 
315 
300 
3.60 

DONLEY   „ „ 

DUVAL  .„ „ 

EASTLAND  _ _ 

ECTOR „ 

EDWARDS 

EL  PASO „ 

ELLIS 

ERATH  „ 

FALLS  

FANNIN  

FAYETTE  

Federal  Register/Vol.  64,  No.  242/Friaay,  December  17,  1999/Rules  and  Regulations  70905 


Class  1  dMefential 

Coumy/parish/dty 

State 

FlPScode 

adjusted 
lor  kxatior 

FISHER  „ 

TX 

48151 

2.60 

FLOYD  „„ 

TX „ _ 

48153 

240 

FOARD 

TX       ...- 

48155 
48157 

260 

FORT  BEND  _ 

TX „ 

3.60 

FRANKLIN   ; „ 

TX 

48159 

3.00 

FREESTONE  ..„ „ 

TX .". 

48161 

315 

FRIO 

TX 

48163 

345 

QAINES 

TX 

48165 

240 

GALVESTON  

TX 

48167 

360 

GARZA „......„.„.* .„....„..„...,...... „ 

TX ....„.„ 

48169 

2.40 

GILLESPIE  „ 

TX 

48171 

3.30 

GLASSCOCK..- _ _ 

TX 

48173 

2  60 

TX 

48175 

365 

GONZALES 

TX _ „ 

48177 

3.45 

GRAY  : 

TX 

48179 

2.40 

GRAYSON  

TX..... 

TX 

48181 
48183 

3.00 

GREGG  

3.00 

GRIMES 

TX 

48185 

3.30 

GUADALUPE  

TX 

48187 

345 

HALE -. 

TX 

48189 
48191 
48133 

2.40 

HALL  

TX 

240 

HAMILTON „.„ „ 

TX .1 

3.15 

HANSFORD  : 

TX 

48195 

240 

HARDEMAN > 

TX _ - 

48197 
48199 

2.60 

360 

HARRIS  „ „ „ 

TX 

48201 

360 

HARRISON    „ „ 

TX 

48203 
48205 

300 

HAFTTLEY 

TX ._ 

240 

HASKELL _ 

48207 

2.S0 

HAYS  : „ 

TX — 

48209 

3.4S 

HEMPHILL 

TX . 

48211 

240 

HENDERSON 

TX 

48213 

3.00 

HIDALGO  - _ 

TX 

48215 
48217 

3.65 

HILL : 

TX 

315 

HOCKLEY  

TX 

TX.... : 

48219 
48221 

2.40 

3.00 

HOPKINS  „ ., 

TX _ 

48223 

3.00 

HOtJSTON 

TX 

48225 

315 

HOWARD  „ _ 

TX _ 

48227 

240 

HUDSPETH  __■ 

TxZZ'Z'ZZZZZZ. 
TX 

TX 

TX 

48229 
48231 
48233 
48235 
48237 
48239 
48241 

2.25 

HUNT „ 

3.00 

HUTCHINSON  

2.40 

IHION               

260 

JACK                _ „ 

2.80 

JACKSON  „ _ 

jxZ""'"III~Z~ZZZ 

360 

JASPER  

3.30 

JEFF  DAVIS 

TX _ 

48243 

2.40 

JEFFERSON                                                                                               .    . 

TX 

48245 
48247 

360 

JIM  HOGG   

TX „... 

365 

JIM  WELLS  - 

TX 

TX 

48249 
48251 
48253 

3.65 

JOHNSON 

3.00 

JONES  - _ .- 

2.60 

KARNES  - 

TX _ --. 

48255 

3.65 

KAUFMAN   - 

TX - „ 

TX 

482S7 
48259 

3.00 

KENDALL  „ 

330 

KENEDY  

TX 

48261 

365 

KENT , _ 

TX ..... 

48263 

2.60 

KERR  .- 

TX 

48265 

3.30 

KIMBLE 

TX 

48267 

-    2.80 

TX 

48269 

260 

KINNEY ..... - 

TX 

48271 

3.x 

KLEBERG  - 

TX 

48273 

365 

KNOX  — ,. 

TX 

48275 

260 

LA  SALLE  - - 

TX :.....- 

48283 

345 

TX 

48277 

300 

LAMS     

TX - 

TX.... 

48279 
48281 

2.40 

LAMPASAS 

315 

LAVACA                           .                      — ..; 

TX 

48285 
48287 

3.60 

LEE  - - -.:. 

TX _ 

3.30 

LEON  - - 

TX - 

TX 

TX 

48289 
48291 
48293 

315 

LIBERTY                                                 

3.60 

LIMESTONE 

315 
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Class  1  drHerential 

County/parisWdty 

State 

RPScode 

adjusted 
lor  location 

UPSCOMB 

TX 

48295 

2.40 

LIVE  OAK 

TX 

48297 

3.65 

LLANO  

TX 

48299 

3.30 

LOVING    

TX 

48301 
48303 

240 

LUBBOCK  _ 

TX 

2.40 

LYNN  „ „ „ 

TX 

48305 

2.40 

MADISON  „ „ 

TX 

48313 

3.30 

MARION  _ 

TX...„ ...„. 

48315 

3.00 

MARTIN   „ „. 

TX : 

48317 

2.40 

MASON  _. „ „ 

TX 

48319 
48321 

280 

MATAGORDA  „    „ 

TX.- „ 

3.60 

MAVERICK   _ _ 

TX 

48323 

3.30 

MCCULLOCH   

TX     ...  . 

48307 
48309 

280 

MCLENNAN  

TX 

3.15 

MCMULLEN  „ _ 

TX 

48311 

3.45 

MEDINA  _ „ ...._ „. 

TX 

48325 

3.30 

MENARD „ _ „ _ 

TX 

48327 
48329 

280 

MIDLAND  

TX 

2.40 

MILAM  „ 

TX 

48331 

3.30 

Mias ..„ 

TX 

48333 

2.80 

MITCHELL   

TX 

48335 

2.60 

MONTAGUE  

TX 

48337 

2.80 

MONTGOMERY r. 

TX 

48339 

3.60 

MOORE  

TX 

48341 

2.40 

TX 

48343 
48345 

300 

MOTLEY „ 

TX 

2.40 

NACOGDOCHES „ __ „ 

TX.... 

48347 

3.15 

NAVARRO  _ _ „ „ 

TX 

48349 

315 

NEWTON  _ „ 

TX 

48351 

3.30 

NOLAN 

TX 

48353 

2.60 

NUECES  

TX 

48355 

3.65 

OCHILTREE 

TX 

483S7 

2.40 

OLDHAM  

TX 

48359 

2.40 

ORANGE „ 

TX..„ „ __ 

48361 

3.60 

PALO  PINTO  _„ 

TX _ 

48363 

2.80 

PANOLA __ _ 

48365 

3.00 

PARKER  _. 

TX 

48367 

300 

PARMER 

TX 

48369 

2.40 

PECOS „ „ 

TX _ 

48371 

2.40 

POLK 

TX 

48373 

3.30 

POTTER 

TX „ 

48375 

2.40 

PRESIDK) „_ 

TX 

48377 
48379 

2.40 

RAINS  

TX 

3.00 

RANDALL „ 

TX 

48381 

2.40 

REAGAN  

TX 

48383 

2.60 

REAL       .  ..„ _.      

TX 

48385 

330 

RED  RIVER  _ _ 

48387 

3.00 

REEVES 

TX 

48389 

2.40 

REFUGIO .: 

TX 

48391 

3.65 

ROBERTS „ 

TX 

48393 

2.40 

ROBERTSON  __ 

TX 

48395 

3.30 

ROCKWALL  

TX _.. 

48397 

3.00 

RUNNELS  _. _ 

TX 

48399 

Z80 

RUSK  

TX 

48401 

3.00 

SABINE  

TX .._ 

48403 

3.15 

SAN  AUGUSTINE 

TX 

48405 

3.15 

SAN  JACINTO  .. 

TX 

48407 

3.x 

SAN  PATRICIO 

TX 

48409 

3.66 

SAN  SABA  

TX 

48411 
46413 

2.80 

SCHLEICHER  _. 

TX 

^80 

SCURRY  

TX 

48415 

260 

SHACKELFOfO _ 

TX 

48417 

2.80 

SHELBY  „ 

TX 

48419 

ai5 

SHERMAN  „ 

TX  .........»..».—.««».„ 

48421 

2.40 

SMITH  „ 

TX 

48423 

aco 

SOMERVELL  _ 

4842S 

aoo 

STARR  

TX 

48427 

aes 

STEPHENS _. 

TX 

48429 

2.80 

STERLING  „ 

TX 

48431 

2.60 

STONEWALL  

TX 

48433 

260 

SUTTON „ 

TX 

48436 

2J0 

SWISHER  _ „ 

TX „ 

48437 

240 

Federal  Register/Vol.  64,  No.  242/Friday,  December  17,  1999/Rules  and  Regulations  70907 


County/parisWcity 

State 

FlPSnode 

Class  1  ditiereniial 

adjusted 

tor  location 

TARRANT  

TAYLOR 

TERREU _ 

TERRY  _ „ „...„ 

THROCKMORTON _ 

TITUS 

TOM  GREEN 

TX 

TX 

TX „ 

TX 

TX                 

48439 

48441 

48443 

48445 

48447 

48449 

48451 

48453 

48455 

48457 

48459 

48461 

48463 

48465 

48467 

48469 

48471 

48473 

48475 

48477 

48479 

48481 

48483 

48485 

48487 

48489 

48491 

48493 

48495 

48497 

48499 

48501 

AKm 

48505 

48507 

49001 

490m 

49005 

49007 

49009 

49011 

49013 

49015 

49017 

49019. 

49021 

49023 

49025 

49027 

49029 

49031 

49033 

49035 

49037 

49039 

49041 

49043 

49045 

49047 

49049 

49051 

49053 

49055 

49057 

51001 

51003 

51510 

51005 

51007 

S1009 

51011 

51013 

3.00 
260 
260 
240 
2.80 
300 
2.80 

TRAVIS          .-. 

TX 

3.30 

TRINITY  

TYLER 

TX  r. „ „ 

TX 

TX ; 

3.30 
3.30 

UPSHUR                                                                

300 

UPTON „ 

jxZZZZ^Z'ZI^IZ. 

TX 

TX - 

TX 

TX 

TX 

TX           

TX 

TX 

TX 

TX 

TX .-....., 

TX 

TX 

2  40 

UVALDE                      .: „... ...., 

330 

VAL  VERDE  „ - - 

VAN  ZANDT „. 

280 
300 

VICTORIA , 

3  65 

WALKER  - 

WALLER  

3.30 
360 

WARD  

240 

WASHINGTON  

3.30 

WEBB _ ~ 

WHARTON          „ 

3.45 
3.60 

WHEELER           

2.40 

WICHITA         

2.80 

WILBARGER  ...„ - 

•WILLACY         

2.60 
3.65 

WILLIAMSON 

TX 

3.30 

WILSON                                                                                          

TX 

345 

WINKLER                                                                               

TX 

240 

WISE                                                                                     - 

TX 

300 

WOOD              „ 

TX : 

3.00 

TX — .: 

TX 

TX 

240 

YOUNG         

280 

ZAPATA                                                                                    

365 

ZAVALA            

TX 

330 

BEAVER             „ 

UT 

160 

BOX  ELDER  

CACHE                      

UT .". 

UT 

190 
1.90 

CARBON                       -. 

UT -.. 

UT „ „ 

ut"Z""""IZ''ZZZZ 

UT „ 

UT 

1.90 

DAGGETT 

DAVIS                                             

1.90 
1.90 

DUCHESNE  , 

EMERY  

GARFIELD                                                    . .     .- 

1.90 
1.90 
1.60 

GRAND         '. 

UT 

1.90 

IROM                                                                          

UT 

1.60 

JUAB                                                                                      

UT 

1.90 

KANE  - _ - 

MILLARD ". 

MORGAN                                                                                 

UT 

1.60 

UT 

1.90 

UT 

190 

PIUTE                                                                                                ; 

UT 

1.60 

RICH - 

SALT  LAKE                                                                        

UT                     

1.90 

UT 

1.90 

SAN  JUAN                                                                            

UT 

1.60 

SANPETE       - 

UT „ 

UT :. 

1.90 

SEVIER                                                           ; "- 

1  90 

SUMMIT          

UT 

190 

TOOELE         

1.90 

UINTAH             

190 

UTAH                                                                                   

UT 

1.90 

UT 

1.90 

UT 

160 

WAYNE  ~ 

WEBER  

ACCOMACK                                  „ 

UT                .          

1  60 

UT 

VA..... 

VA                        

190 
300 

ALBEMARLE « „ 

ALEXANDRIA  CITY  > 

Al  1  FfiHANY                                                                                                                      .      .  .. 

2  80 

VA 

3  00 

VA _ 

2.80 

AMELIA                                       

VA _ 

VA 

310 

AUMPRQT 

2  80 

APPOMATTOX                                                                                                             

VA .-. 

280 

ARLINGTON  

VA 

3.00 
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County/pansh/city 


AUGUSTA 

BATH  

BEDFORD  

BEDFORD  CITY  

BLAND  

BOTETOURT  

BRISTOL  CITY  

BRUNSWICK  

BUCHANAN  

BUCKINGHAM  

BUENA  VISTA  CfTY  . 

CAMPBELL  

CAROLINE  

CARROLL  

CHARLES  CITY  

CHARLOTTE   


CHARLOTTESVILLE  CITY  .. 

CHESAPEAKE  CITY  

CHESTERFIELD  

CLARKE  

CLIFTON  FORGE  CITY  

COLONIAL  HEIGHTS  CrTY 

COVINGTON  CITY  

CRAIG  

CULPEPER  

CUMBERLAND _ 

DANVILLE  CITY  „.... 

DICKENSON  

DINWIDDIE  

EMPORIA  CITY  

ESSEX  

FAIRFAX  

FAIRFAX  CITY „ 

FALLS  CHURCH  CITY  _. 

FAUQUIER  

FLOYD  

FLUVANNA  

FRANKLIN   

FRANKLIN  CITY  

FREDERICK  


FREDERICKSBURG  OTY 

GALAX  CITY  

GILES 

GLOUCESTER  

GOOCHLAND  „ 

GRAYSON  

GREENE  

GREENSVILLE  „., 

HALIFAX  

HAMPTON  CITY 

HANOVER   


HARRISONBURG  CITY 

HENRICO  

HENRY 

HIGHLAND  

HOPEWELL  CriY 

ISLE  OF  WIGHT  

JAMES  CITY  

KING  AND  QUEEN 

KING  GEORGE  

KING  WILLIAM  „.. 

LANCASTER 

LEE   , 

LEXINGTON  CITY  

LOUDOUN  

LOUISA  , 

LUNENBURG  

LYNCHBURG  CITY  

MADISON    , 

MANASSAS  CITY 


State 


VA... 
VA.. 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA... 
VA._ 
VA ... 
VA.„ 
VA  ... 
VA ... 
VA  ... 
VA  ... 
VA ... 
VA ... 
VA .... 
VA  ... 
VA  ... 
VA ... 
VA  ... 
VA  ... 
VA ..., 
VA  .... 
VA  .... 
VA  .... 
VA  .... 
VA'.... 
VA .... 
VA .... 
VA  .... 
VA  .... 
VA..„ 
VA  .... 
VA .... 
VA .... 
VA .... 
VA  .... 
VA  .... 
VA  .... 
VA  .... 
VA  .... 
VA  .... 
VA .... 
VA .... 
VA  .... 
VA  .... 


FlPScode 


Class  I  ditterential 

adjusted 

for  location 


51015 

2.80 

51017 

2.80 

51019 

2.80 

51515 

2.80 

51021 

2.80 

51023 

2.80 

51520 

2.80 

51025 

3.10 

51027 

2.80 

51029 

2.80 

51530 

2.80 

51031 

2.80 

51033 

3.10 

5103S 

2.80 

51036 

3.10 

51037 

3.10 

51540 

2.80 

51550 

3.20 

51041 

3.10 

51043 

2.80 

51560 

2.80 

51570 

3.10 

51580 

2.80 

51045 

2.80 

51047 

2.80 

51049 

2.80 

51590 

2.80 

51061 

2.80 

51053 

3.10 

51595 

3.10 

51057 

3.10 

51059 

3.00 

51600 

3.00 

51610 

3.00 

51061 

3.00 

51063 

2.80 

51065 

2.80 

51067 

2.80 

51620 

3.10 

51069 

2.60 

51630 

280 

51640 

2.80 

51071 

2.80 

51073 

3.20 

51075 

3.10 

51077 

2.80 

51079 

2.80 

51081 

310 

51083 

3.10 

51650 

3.20 

51085 

3.10 

51660 

2.80 

51087 

3.10 

51089 

2.80 

51091 

2.80 

51670 

3.10 

51093 

3.20 

5109S 

3.10 

51097 

3.10 

51099 

3.10 

51101 

3.10 

51103 

3.10 

51105 

2.80 

51678 

2.80 

51107 

3.00 

51100 

2.80 

51111 

3.10 

51680 

2.80 

51113 

2.80 

51683 

3.00 
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County/paristi/city 

State 

FlPSnode 

Class  1  diHerenliaJ 

adjusled 

torloeation 

MANASSAS  PARK  CITY 

MARTINSVILLE  CITY  „_ _ _ _ 

VA 

VA - 

VA - _._ 

VA  "z;zz;"zz;~!i" 

VA 

VA 

VA 

VA 

51685 
51690 
51115 
51117 
51119 
51121 
51125 
51127 
51700 
51710 
51131 
51133 
51720 
51135 
51137 
51139 
51141 
51730 
51143 
51735 
51740 
51145 
51147 
51149 
51153 
51155 
51750 
51157 
51159 
51760 
51161 
51770 
51163 
51165 
51167 
51775 
51169 
51171 
51173 
51175 
51177 
51179 
51790 
51800 
51181 
51183 
51185 
51810 
51187 
51191 
51820 
51193 
51830 
51840 
51195 
51197 
51199 
50001 
50003 
50005 
.S0007 
.50009 

soon 

50013 
50015 
50017 
50019 
50021 
.50023 
50025 
S0027 
53001 

3.00 
2.80 

MATHEWS  _ 

MECKLENBURG   ™ 

3J0 
3.10 

MIDDLESEX   _ i _ 

MONTGOMERY  _ 

NELSON                 _ 

aio 

12 

NEW  KENT     

3.10 

NEWPORT  NEWS  CITY                          ...           

•             3jn 

NORFOLK  CITY   „ „ 

NORTHAMPTON        

VA 

VA _ 

3.20 
3.00 

NORTHUMBERLAND _ _- 

NORTON  CITY     _„ _ _ 

VA „ 

VA 

VA 

aio 

2J0 

NOTTOWAY   „ -_ 

ORANGE                                     . 

3.10 
2M0 

PAGE 

2JB0 

PATRICK                                                                                                

VA 

2J» 

PFTERSBURG  CITY                                                           

VA 

3.10 

PITTSYLVANIA                                                      

VA 

^80 

POQUOSON  CITY „.- 

PORT^^MOIITH  CITY 

VA- - 

VA        

320 
350 

POWHATAN                    -                                                                „         

VA 

3.10 

VA - 

VA - .: — 

VA 

VA_ _... 

VA 

aio 

PRINCE  GEORGE 

aio 

PRINCE  WILLIAM 

aoo 

PULASKI           

^8o 

RADFORD  CITY                                                    

2.80 

RAPPAHANNOCK  . 

RICHMOND                                         ; 

VA - 

VA 

VA..._ . 

2.80 

aio 

RirHMOND  CITY 

aio 

ROANOKE                                      - 

VA.., „...„ 

VA -... 

VA !]]!""""" 

2J0 

ROANOKE  CITY ~ 

2J0 

ROCKBRIDGE                  - 

2.ao 

2J0 

VA 

2.80 

SALEM  CITY „ „ - 

VA 

VA 

2.80 

2.80 

SHENANDOAH — - - 

VA - .-. 

VA 

2.80 
2.80 

SOUTHAMPTON - 

y/A"Z~~'~I"Z''ZZ.'..'.. 

VA 

3.10 

2.80 

3.00 

STAUNTON  CITY                                                 — 

VA....- 

VA.... .-- 

VA 

VA 

2.80 

SUFFOLK  CITY _..™ .„ - - 

SURRY „„ ..._ ™ «.. 

3.20 
3.10 
310 

VA _ 

280 

VIRGINIA  BEACH  CITY                          ....  _ 

VA  _ _ 

3.20 

WARREN   „ - - 

2.80 

VA 

280 

VA 

2.80 

WESTMORELAND  

WILLIAMSBURG  CITY .» ~ 

VA                             

310 

VA - — 

VA 

310 
280 

VA -. 

VA 

VA ... — 

VT          .: _ 

2.80 

WYTHE  „,„ - ™ - - 

2.80 
3.20 

ADDISON ".. 

260 

VT 

2.80 

CALEDONIA                                 ™ 

VT...- - 

VT__ 

VT 

260 

CHITTENDEN  - 

260 
260 

VT 

2.40 

GRAND  ISLE  - - • 

VT 

VT _.- - 

VT -.. 

VT  !!-!!!-"I"!!"!""! 

2.40 

LAMOILLE - 

ORANGE                                                        

2.60 
260 

ORLEANS                                    " 

240 

RIITl  AND                                                                                                       

260 

WASHINGTON                                                                             —. 

VT 

260 

VT 

280 

vA/INDSOR                                                                                      

VT 

^60 

ADAMS  

WA ;... 

175 
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County/paiisti/city 


State 


FlPScode 


Class  I  differentia) 

adjusted 

tor  location 


ASOTIN 

BENTON  .... 

CHELAN 

CLALIJVM  ... 

CUVRK  

COLUMBIA 
COWLITZ  ... 
DOUGLAS .. 

FERRY  

FRANKLIN  . 
GARFIELO  . 
GRANT 


GRAYS  HARBOR  . 

ISLAND   

JEFFERSON 

KING  

KITSAP  

KITTITAS  

KLICKITAT 

LEWIS  

LINCOLN 

MASON  

OKANOGAN   

PACIFIC  

PEND  OREILLE  .... 

PIERCE  

SAN  JUAN  

SKAGIT  

SKAMANIA  

SNOHOMISH  

SPOKANE  

STEVENS   

THURSTON  „ 

WAHKIAKUM  

WALLA  WALLA 

WHATCOM  , 

WHITMAN  

YAKIMA 

ADAMS   

ASHLAND  

BARRON  .".., 

BAYFIELD 

BROWN  

BUFFALO  

BURNETT  

CALUMET  

CHIPPEWA  

CLARK  

COLUMBIA  

CRAWFOflO  

DANE  

DODGE 

DOOR  


DOUGLAS 

DUNN  

EAU  CLAIRE  

FLORENCE  

FOND  DU  LAC 

FOREST 

GRANT  

GREEN   

GREEN  LAKE  .. 

IOWA 

IRON  

JACKSON  

JEFFERSON 

JUNEAU  

KENOSHA 

KEWAUNEE 

LA  CROSSE   

LAFAYETTE  

LANGLADE  


WA. 
WA. 
WA. 
WA. 
WA. 
WA. 
WA. 
WA. 
WA. 
WA. 
WA. 
WA. 


WA. 


WA. 
WA. 


WA. 
WA. 

WA. 
WA. 
WA. 
WA. 
WA.. 
WA.. 
WA.. 
WA.. 
WA.. 
WA.. 
WA.. 
WA.. 
WA.. 
WA.. 


WA. 
WA. 

WA. 
WA. 
WA. 
WA. 
WA. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  ... 
Wl  .. 
Wl  .., 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  ... 
Wl„. 
Wl  ... 
Wl  .. 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 


53003 

1.75 

53005 

1.75 

53007 

1.75 

53009 

1.90 

53011 

1.90 

53013 

1.75 

53015 

1.90 

53017 

1.75 

53019 

1.90 

53021 

1.75 

53023 

1.75 

53025 

1.75 

53027 

1.90 

53029 

1.90 

53031 

1.90 

53033 

1.90 

53035 

1.90 

53037 

1.75 

53039 

1.75 

53041 

190 

53043 

1.90 

53045 

1.90 

53047 

1.75 

53049 

1.90 

53051 

1.90 

5303 

1.90 

53055 

1.90 

53057 

1.90 

53059 

1.90 

53061 

1.90 

53063 

1.90 

53065 

1.90 

53067 

1.90 

53069 

1.90 

53071 

1.75 

53073 

1.90 

53075 

1.90 

53077 

1.75 

55001 

1.70 

55003 

1.70 

55005 

1.70 

55007 

1.70 

55009 

1.75 

55011 

1.70 

55013 

1.70 

55015 

1.75 

55017 

1.70 

55019 

1.70 

55021 

1.75 

55023 

1.75 

55025 

1.75 

55027 

1.75 

55029 

1.75 

55031 

1.70 

55033 

1.70 

55035 

1.70 

55037 

1.70 

55039 

1.75 

55041 

1.70 

55043 

1.75 

55045 

1.75 

55047 

1.70 

55049 

1.75 

55051 

1.70 

55053 

1.70 

55055 

1.75 

55057 

1.70 

55059 

1.75 

55061 

1.75 

55063 

1.70 

55065 

1.75 

55067 

1.70 
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County/parish/city 


State 


FlPScode 


Class  I  differential 

adjusted 

for  location 


LINCOLN 

I^NITOWOC  . 
fJIARATHON  .... 
MARINETTE  ... 
MARQUETTE  .. 
MENOMINEE  .. 
MILWAUKEE  ... 

MONROE  

OCONTO  

ONEIDA   

OUTAGAMIE  ... 

OZAUKEE  

PEPIN  

PIERCE  

POLK 

PORTAGE 

PRICE  : 

RACINE 

RICHLAND 

ROCK  

RUSK  

SAUK  

SAWYER  

SHAWANO  

SHEBOYGAN 

ST.  CROIX  

TAYLOR 


TREMPEALEAU  ....„ 

VERNON  .«.. 

VILAS  

WALWORTH  

WASHBURN  

WASHINGTON   

WAUKESHA  

WAUPACA  

WAUSHARA  

WINNEBAGO 

WOOD  - _ 

BARBOUR  „ 

BERKELEY  

BOONE  

BRAXTON  

BROOKE  

CABELL  - 

CALHOUN 

CLAY  ^ 


DODDRIDGE  . 

FAYETTE  

GILMER   

GRANT 


GREENBRIER  . 
HAMPSHIRE  .... 

HANCOCK  

HARDY  

HARRISON  

JACKSON  

JEFFERSON  .... 

KANAWHA  

LEWIS  

LINCOLN  

LOGAN 

MARION  

MARSHALL 

MASON  

MCDOWELL  .... 

MERCER  

MINERAL  

MINGO  

MONONGAUA  . 

MONROE  

MORGAN  

NICHOLAS 


Wl  .... 
Wl  .... 
Wl  .... 
Wl  .... 
Wl  .... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  „. 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 
Wl  ... 

wv.. 
wv.. 
wv.. 
wv.. 
wv.. 
wv.. 
wv.. 
wv.. 
wv.. 
wv.. 
wv.. 
wv.. 
wv.. 
wv. 
wv.. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 
wv. 


55069 

1.70 

55071 

1.75 

55073 

1.70 

55075 

1.70 

55077 

170 

5507B 

170 

55079 

1.75 

55061 

1.70 

55063 

1.70 

55065 

170 

55087 

1.75 

55089 

1.75 

55091 

1.70 

55093 

1.70 

55095 

1.70 

55097 

1.70 

55099 

1.70 

55101 

1.75 

55103 

1.75 

55105 

1.75 

55107 

1.70 

55111 

1.75 

55113 

1.70 

55115 

170 

55117 

175 

55109 

170 

55119 

1.70 

55121 

1.70 

55123 

1.75 

55125 

1.70 

55127 

1.75 

55129 

1.70 

55131 

1.75 

55133 

1.75 

55135 

1.75 

55137 

1  70 

55139 

1.75 

55141 

1.70 

54001 

2.30 

54003 

260 

54005 

2.20 

54007 

2.20 

54009 

2.10 

54011 

2.20 

54013 

220 

54015 

220 

54017 

2.10 

54019 

2.20 

54021 

2.20 

54023 

2.60 

54025 

2.20 

54027 

2.60 

54029 

2.10 

54031 

2.60 

54033 

210 

54035 

2.20 

54037 

2  60 

54039 

2.20 

54041 

210 

54043 

2.20 

54045 

2.20 

54049 

2.10 

54051 

2.10 

54053 

2.20 

54047 

280 

54055 

2.80 

54057 

2.60 

54059 

2.20 

54061 

2.10 

54063 

2.20 

54065 

2.60 

54067 

2.20 
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County/parish/dty 


OHIO  

PENDLETON  .... 

PLEASA>aS  

POCAHONTAS  . 

PRESTON  

PUTNAM  

RALEIGH   

RANDOLPH  

RITCHIE  

ROANE   

SUMMERS 

TAYLOR  

TUCKER  

TYLER  

UPSHUR 

WAYNE  

WEBSTER  

WETZEL 


State 


WIRT  

WOOD  

WYOMING  

ALBANY  

BIG  HORN  

CAMPBELL  

CARBON  

CONVERSE  

CROOK  

FREMONT  

GOSHEN  

HOT  SPRINGS  . 

JOHNSON  

LARAMIE  

LINCOLN  

NATRONA 

NIOBRARA  

PARK   

PLATTE  ...„ 

SHERIDAN 

SUBLETTE 

SWEETWATER 

TETON  

UINTA  

WASHAKIE  

WESTON  


wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 
wv 

WY 

wv 
wv 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

Wt 

WY 

WY, 

WY. 

WY 

WY. 

WY. 

WY. 

WY. 

WY. 

WY. 

WY. 

WY. 


FlPScode 


Class  I  differential 

adjusted 

for  location 


54069 

2.10 

54071 

2.60 

54073 

2.20 

54075 

2.20 

54077 

2.30 

54079 

2.20 

54081 

2.20 

54083 

2.30 

54085 

2.20 

S40S7 

2.20 

54089 

2.20 

54091 

2.30 

54093 

2.30 

54095 

2.10 

54097 

2.30 

54099 

2.20 

54101 

2.20 

54103 

2.10 

54105 

2.20 

54107 

2.20 

54109 

2.20 

56001 

1.90 

56003 

1.60 

56005 

1.65 

56007 

1.90 

56009 

1.70 

56011 

1.65 

56013 

1.60 

56015 

1.90 

56017 

1.60 

56019 

1.65 

56021 

2.45 

56023 

1.60 

S602S 

1.70 

56027 

1.70 

56029 

1.60 

56031 

1.90 

56033 

1.60 

56035 

1.60 

56037 

1.90 

56039 

1.60 

56041 

1.90 

56043 

1.60 

56045 

1.70 

Dated:  December  8,  1999. 
Enrique  E.  Figueroa. 
Deputy  Under  Secretary,  hfarketing  and 
Regulatory  Programs. 

[FR  Doc.  99-32366  Filed  12-16-99;  8:45  am] 
■LUNQ  CODE  341(M»-P 


Friday 

December  17,  1999 


Part  IV 

Department  of 
Health  and  Human 
Services 

Centers  for  Disease  Control  and 
Prevention 

Instructions  for  Use  of  Vaccine 
Information  Materials  (Vaccine  information 
Statements);  Revised  Polio  Vaccine 
Information  Materials;  Notice 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Instructions  for  Use  of  Vaccina 

Infonnatlon  Materials  (Vaccine 
Information  Statements):  Revised  Polio 
Vaccine  Information  Materials 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Healtii 
and  Human  Services  (HHS). 

action:  Notice. 

SUMMARY:  Under  the  National 
Childhood  Vaccine  Injury  Act  (42  U.S.C. 
300aa-26),  the  CDC  must  develop 
vaccine  information  materials  that  all 
health  care  providers,  whether  public  or 
private,  are  required  to  distribute  to 
patients/ parents  prior  to  administration 
of  each  dose  of  specific  vaccines.  On 
September  2, 1999.  CDC  published  a 
notice  in  the  Federal  Register  (64  FR 
48238)  seelung  public  comments  on 
proposed  revised  vaccine  information 
materials  for  polio  vaccines.  The  polio 
materials  are  being  revised  so  that  they 
will  conform  with  the  CDC's  revised 
recommendations  for  use  of  polio 
vaccines  in  the  United  States  efiective 
January'  1.  2000.  when  the 
recommendation  will  be  to  use  only 
inactivated  poliovirus  vaccine  (IPV), 
except  in  very  limited  circumstances. 
The  September  2  notice  also  sought 
public  comments  on  proposed 
instructions  for  use  of  vaccine 
information  materials.  On  September 
29,  1999.  CDC  published  an  additional 
notice  (64  FR  52596)  seeking  public 
comments  on  supplemental  vaccine 
information  materials  for  use  when  oral 
poliovirus  vaccine  (OPV)  is  proposed  to 
be  administered  instead  of  inactivated 
poliovirus  vaccine  (IPV).  The  60-day 
comment  periods  for  the  two  notices 
ended  on  November  1.  1999  and 
November  29, 1999,  respectively. 
Following  review  of  the  comments 
submitted  and  consultation  as  required 
under  the  law,  CDC  has  finalized  these 
vaccine  information  materials  and 
instructions  for  use  of  vaccine 
information  materials.  The  final 
materials  and  instructions  are  contained 
in  this  notice. 

DATES:  In  order  to  conform  with  the 
revised  CDC  recommendations  for  use 
of  polio  vaccines  effective  January  1 . 
2000.  the  Instructions  for  Use  of  Vaccine 
Information  Materials  (Vaccine 
Information  Statements)  and  revised 
polio  vaccine  information  materials 
contained  in  this  notice  are  effective 
January  1 ,  2000, 


FOn  FURTHER  MFORMATION  CONTACT: 
Walter  A.  Oronstein.  M.D..  Director, 
National  Immunization  Program, 
Centers  for  Disea.se  Control  and 
Prevention,  Mailstop  E-05, 1600  Clifton 
Road,  NE,  AtlanU,  Georgia  30333,  (404) 
639-8200. 

SUPPl^MENTARY  INFORMATION:  The 
National  Childhood  Vaccine  Injury  Act 
of  1986  (Pub.  L.  99-660).  as  amended  by 
section  708  of  Public  Law  103-183, 
added  section  2126  to  the  Public  Health 
Service  Act.  Section  2126.  codified  at  42 
U.S.C.  300aa-26,  requires  the  Secretary 
of  Health  and  Human  Services  to 
develop  and  disseminate  vaccine 
information  materials  for  distribution  by 
all  health  care  providers,  both  public 
and  private,  to  any  patient  (or  to  the 
parent  or  legal  representative  in  the  case 
of  a  child)  receiving  vaccines  covered 
under  the  National  Vaccine  Injury 
Compensation  Program. 

Development  and  revision  of  the 
vaccine  information  materials  have  been 
delegated  by  the  Secretary  to  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Section  2126  requires  that  the 
materials  be  developed,  or  revised,  after 
notice  to  the  public,  with  a  60-day 
comment  period,  and  in  consultation 
with  the  Advisory  Commission  on 
Childhood  Vaccines,  appropriate  health 
care  provider  and  parent  organizations, 
and  me  Food  and  Drug  Adininistration. 
The  law  also  requires  that  the 
information  contained  in  the  materials 
be  based  on  available  data  and 
information,  be  presented  in 
understandable  terms,  and  include: 

(1)  A  concise  description  of  the 
benefits  of  the  vaccine, 

(2)  A  concise  description  of  the  risks 
associated  with  the  vaccine, 

(3)  A  statement  of  the  availability  of 
the  National  Vaccine  Injury 
Compensation  Program,  and 

(4)  Such  other  relevant  information  as 
may  be  determined  by  the  Secretary. 

The  vaccines  initially  covered  under 
the  National  Vaccine  Injury 
Compensation  Program  were  diphtheria, 
tetanus,  pertussis,  measles,  mumps, 
rubella,  and  poliomyelitis  vaccines. 
Since  April  15. 1992.  any  health  care 
provider  who  intends  to  administer  one 
of  the  covered  vaccines  is  required  to 
provide  copies  of  the  relevant  vaccine 
information  materials  prior  to 
administration  of  any  of  these  vaccines. 
Effective  Jime  1.  1999,  health  care 
providers  were  also  required  to  provide 
copies  of  vaccine  information  materials 
for  the  following  vaccines  that  have 
recently  been  added  to  the  National 
Vaccine  Injury  Compensation  Program: 
hepatitis  B,  Haemophilus  influenzae 
type  b  (Hib).  and  varicella  (chickenpox) 


Revised  Recommendations  for  Use  of 
Polio  Vaccines 

Progress  continues  toward  the  goal  of 
world-wide  eradication  of  poliomyelitis 
in  the  year  2000.  As  the  risk  of  polio 
infection  has  diminished, 
recommendations  for  use  of  polio 
vaccines  in  the  United  States  have 
changed  significantly  during  the  last 
few  years  to  move  away  from  exclusive 
use  of  oral  poliovirus  vaccine  (OPV) 
toward  exclusive  use  of  inactivated 
poliovirus  vaccine  (IPV)  and  toward  an 
ultimate  goal  of  being  able  to  cease  polio 
vaccination. 

In  February  1997  the  CDC,  in 
accepting  the  advice  of  its  Advisory 
Committee  on  Immunization  Practices 
(ACIP),  revised  its  recommendation 
from  a  schedule  of  all  OPV  to  a 
recommended  sequential  schedule  of 
two  doses  of  IPV  followed  by  two  doses 
of  OPV  as  the  preferred  polio 
vaccination  schedule  for  routine 
childhood  immunization.  At  that  time, 
schedules  using  either  all  IPV  or  all 
OPV  were  also  considered  to  be 
acceptable  and  preferred  for  some 
children  in  certain  circumstances. 

The  CDC  noted  in  a  February  6,  1997, 
Federal  Register  notice  (62  FR  5696) 
that  the  recommended  schedules  for 
polio  immunization  were  expected  to 
change  further  over  time: 

"The  ACIP  based  their  revised 
recommendations  on  a  determination 
that  the  risk-benefit  ratio  associated 
with  the  exclusive  use  of  OPV  for 
routine  immunization  has  changed 
because  of  rapid  progress  in  global  polio 
eradication  efforts.  In  particular,  the 
relative  benefits  of  OPV  to  the  United 
States  population  have  diminished 
because  of  the  elimination  of  wild-virus- 
associated  poliomyelitis  in  the  Western 
Hemisphere  and  the  reduced  threat  of 
poliovirus  importation  into  the  United 
States.  The  risk  for  vaccine-associated 
poliomyelitis  caused  by  OPV  is  now 
judged  less  acceptable  because  of  the 
diminished  risk  for  wild-virus- 
associated  disease.  Consequently,  the 
ACIP  recommended  a  transition  policy 
that  will  increase  use  of  IPV  and 
decrease  use  of  OPV  during  the  next  3- 
5  years.  Implementation  of  these 
recommendations  should  reduce  the 
risk  for  vaccine-associated  paralytic 
poliomyelitis  and  facilitate  a  transition 
to  exclusive  use  of  IPV  following  further 
progress  in  global  polio  eradication." 

Noting  further  progress  toward  global 
eradication  of  wild  poliovirus  and 
ongoing  concern  regarding  the  vaccine- 
associated  paralytic  poliomyelitis 
(VAPP)  risks  associated  with 
administration  of  OPV  vaccine  prior  to 
receipt  of  doges  of  IPV,  the  ACIP,  at  its 
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meeting  on  October  22, 1998,  voted  to 
further  revise  its  recommendation  for 
administration  of  the  two  polio  vaccines 
to  discourage  use  of  OPV  vaccine  for  the 
first  two  doses,  except  in  limited 
circumstances.  (Interim  polio  vaccine 
information  materials  reflecting  this 
revised  recommendation  were 
published  by  the  CDC  in  the  Federal 
Register  at  64  FR  9040.  February  23, 
1999.) 

And  then,  at  its  meeting  on  June  16, 
1999.  the  ACIP  voted  to  recommend  an 
all  IPV  schedule  as  of  January  1,  2000, 
stating: 

"An  all  IPV  schedule  is  recommended 
for  routine  childhood  polio 
immunization  as  of  January  1 .  2000.  All 
children  will  need  to  receive  four  doses 
of  IPV  at  2,  4,  6-18  months  and  4-6 
years  of  age. 

"OPV  is  acceptable  only  for  the 
following  special  circumstances: 

(1)  Mass  mmiunization  campaigns  to 
control  outbreaks  due  to  wild-type 
poliovirus; 

(2)  Unimmunized  children  whore 
travel  to  polio-endemic  areas  is 
imminent  {i.e.  in  less  than  four  weeks) 
may  receive  OPV  for  the  first  dose; 

(3)  Children  of  parents  who  do  not 
accept  the  recommended  number  of 
vaccine  injections  may  receive  OPV 
only  for  dose  3  or  4  or  both.  (OPV 
should  be  administered  only  after 
discussion  of  the  risks  of  VAPP.) 

"Limited  availability  of  OPV  is 
expected  in  the  near  future  in  the  U.S." 

The  CDC  has  adopted  these 
recommendations.  In  addition,  CDC 
accepts  use  of  OPV  when  the  vaccinee 
has  a  Ufe-threatening  allergy  to  any 
component  of  IPV. 

Therefore,  the  vaccine  information 
materials  covering  polio  vaccines  must 
be  revised  to  conform  with  CDC's 
revised  recommendations  for  use  of 
polio  vaccines  in  the  United  States 
effective  January  1,  2000. 

Development  of  Revised  Polio  Vaccine 
Information  Materials  and  Instructions 
for  Use  of  Vaccine  Information 
Materials 

The  CDC  hae  revised  the  vaccine 
information  materials  covering  polio 
vaccines  in  accordance  with  the 
procedures  mandated  under  42  U.S.C. 
300aa-26.  On  September  2,  1999,  CDC 
published  a  notice  in  the  Federal 
Register  (64  FR  48238)  seeking  public 
comments  on  proposed  revised  vaccine 
information  materials  for  use  when 
administering  polio  vaccines.  The 
September  2  notice  also  sought  public 
comments  on  proposed  instructions  for 
use  of  vaccine  information  materials.  On 
September  29, 1999,  CDC  published  an 
additional  notice  (64  FR  52596)  seeking 


public  comments  on  supplemental 
vaccine  information  materials  for  use 
when  oral  poliovirus  vaccine  (OPV)  is 
proposed  to  be  administered  instead  of 
inactivated  poliovirus  vaccine  (IPV). 
The  60-day  comment  periods  for  the 
two  notices  ended  on  November  1. 1999 
and  November  29, 1999,  respectively. 
Few  comments  were  received  on  the 
proposed  revised  polio  vaccine 
information  materials.  No  comments 
were  received  on  the  proposed 
instructions  for  use  of  vaccine 
information  materials. 

As  required  by  the  statute.  CDC  has 
also  consulted  with  various  groups, 
including  the  Advisory  Commission  on 
Childhood  Vaccines.  Food  and  Drug 
Administration,  American  Academy  of 
Pediatrics,  American  Medical 
Association,  American  Pharmaceutical 
Association.  Every  Child  by  Two. 
Immunization  Action  Coalition. 
Infectious  Disease  Society  of  America, 
Informed  Parents  against  VAPP. 
National  Association  of  Pediatric  Nurse 
Associates  and  Practitioners.  National 
Coalition  for  Adult  Immunization. 
National  Coalition  of  Hispanic  Health 
and  Human  Services  Organizations 
(COSSMHO).  National  Vaccine 
Advisory  Committee,  and  the  National 
Vaccine  Injury  Compensation  Program. 
Also.  CDC  provided  copies  of  the  draft 
materials  to  other  organizations  and 
sought  their  consultation:  however, 
those  organizations  did  not  provide 
comments.  Comments  proWded  by  the 
consultants,  along  with  the  comments 
submitted  in  response  to  the  September 
2  and  29  Federal  Rogisler  notices,  were 
fully  considered  in  revising  the  polio 
vaccine  icLformation  materials. 

Following  consultation  and  review  of 
comments  submitted,  the  revised  polio 
vaccine  information  materials, 
including  OPV  supplemental  materials, 
have  tieen  finalized  and  are  contained  in 
this  notice.  They  are  entitled  "Polio 
Vaccine:  What  You  Need  to  Know"  and 
"Oral  Polio  Vaccine:  What  You  Need  to 
Know." 

In  addition,  the  "Instructions  for  Use 
of  Vaccine  Information  Materials 
(Vaccine  Information  Statements)"  have 
been  finalized  and  are  contained  in  this 
notice.  The  instructions  are  identical  to 
those  proposed  in  the  September  2 
Federal  Register  notice,  except  that  the 
final  instructions  have  been  revised  (1) 
to  note  the  initial  date  use  of  each 
vaccine's  materials  was  required,  (2)  to 
clarify  that  patients/parents  must  be 
given  copies  of  the  materials  to  keep, 
and  (3)  to  clarify  use  of  the  polio  and 
supplemental  OPV  vaccine  information 
materials.  The  instructions  specify  the 
effective  date  for  mandated  use  of  each 
vaccine's  information  materials,  note 


when  the  materials  must  be  provided, 
delineate  the  edition  dates  of  the  current 
materials,  specify  recordkeeping 
requirements,  and  include  other  related 
information. 

Instructions  for  Use  of  Vaccine 
Information  Materials  (Vaccine 
Information  Stalewenlsl  Required  Use 

As  required  under  the  National 
Childhood  Vaccine  lnjur>'  Act  (42  U.S.C. 
300as-261,  all  health  care  providers  in 
the  United  States  who  administer  any 
vaccine  containing  diphtheria*, 
tetanus*,  pertussis*,  measles*,  mumps*, 
rubella*,  polio*,  hepatitis  B*, 
Haemophilus  influenzae  type  b  (Hib)t. 
or  varicella  (chickenpox)t  vaccine  shall. 
prior  to  administration  of  each  dose  of 
the  vaccine,  proxide  a  copy  to  keep  of 
the  relevant  current  edition  vaccine 
information  materials  that  have  been 
produced  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 

(a)  To  the  parent  or  legal 
representative  of  any  child  to  whom  the 
provider  intends  to  administer  such 
vaccine,  and 

(b)  To  any  adult  to  whom  the  provider 
intends  to  administer  such  vaccine. 

The  materials  shall  be  supplemented 
with  visual  presentations  or  oral 
explanations,  as  appropriate. 

"Legal  representative  "  is  defined  as  a 
parent  or  other  individual  who  is 
qualified  imder  State  law  to  consent  to 
the  immunization  of  a  minor. 

.additional  Recommeadad  Use  of 
Materials 

Health  care  providers  may  also  want 
to  give  parents  copies  of  all  vaccine 
information  materials  prior  to  the  first 
visit  for  immunization,  such  as  at  the 
first  well  baby  visit. 

Use  of  Revised  Polio  Vacdne 
Information  Materials 

Efiective  January  1.  20(X).  a  health 
care  provider  prior  to  administering  any 
polio  vaccine  (whether  inactivated 
poliovirus  vaccine  (IPV)  or  oral 
poliovirus  vaccine  (OPV))  shall  give  the 
patient  (or  in  the  case  of  a  child,  the 
parent  or  legal  representative)  a  copy  of 
the  vaccine  information  materials  dated 
January  1 .  2000.  titled  "Polio  Vaccine: 
What  You  Need  to  Know  "  in  place  of 
the  February  1.  1999  and  February-  6. 
1997  versions  of  the  polio  materials.  In 
addition,  if  the  health  care  provider 
intends  to  administer  OPV,  such  person 
shall  also  be  given  a  copy  of  the  OPV 
supplemental  vaccine  information 
materials  dated  January  1.  2000,  titled 
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"Oral  Polio  Vacciiie;  What  You  Need  to 
Know." 

CurreDt  Editions  of  Other  Vaccine 
Information  Materials 

Diphtiieria,  Tetanus.  Pertussis  (DTP/DTaP/ 

OTI  Vaccine  Information  Materials,  dated 

August  15. 1997. 
Tetanus.  Diphtiieria  (Td)  Vaccine 

Infonnation  Materials,  dated  June  10. 1994. 
Measles,  Mumps,  Ruiielia  Vaccine 

Inibrmation  Materials,  dated  December  16, 

1998. 
Hepatitis  B  Vaccine  Infonnation  Materials, 

dated  Decemtier  16, 1998. 
Haemophilus  influenzae  type  b  (Hib)  Vaccine 

Information  Materials,  dated  December  16. 

1998. 
Varicella  (cbickenpox)  Vaccine  Infonnation 

Materials,  dated  December  16,  1998. 

Recordkeeping 

Health  care  providers  shall  make  a 
notation  in  each  patient's  permanent 
medical  record  at  the  time  vaccine 
information  materials  are  provided 
indicating  (1)  the  edition  date  of  the 
materials  distributed  and  (2)  the  date 
these  materials  were  provided. 

This  recordkeeping  requirement 
supplements  the  requirement  of  42 
U.S.C.  300aa-2S  that  all  health  care 
providers  administering  these  vaccines 
must  record  in  the  patient's  permanent 
medical  record  (or  in  a  permanent  ofBce 
log)  the  name,  address  and  title  of  the 
individual  who  administers  the  vaccine, 
the  date  of  administration  and  the 
vaccine  manufacturer  and  lot  number  of 
the  vaccine  used. 

Applicability  of  State  Law 

Health  care  providers  should  consult 
their  legal  counsel  to  determine 
additional  State  requirements  pertaining 
to  inunimization,  TTie  Federal 
requirement  to  provide  the  vaccine 
information  materials  supplements  any 
applicable  State  law. 

Availability  of  Copies 

Single  camera-ready  copies  of  the 
vaccine  information  materials  are 
available  from  State  health  departments. 
Copies  are  also  available  on  the  Centers 
for  Disease  Control  and  Prevention's 
website  at:  http://www.cdc.gov/nip/ 
publicatioQS/VlS/.  Copies  are  available 
in  English  and  in  other  languages. 
December  17, 1999 

42  use.  300aa-26 

Ust  of  Contact  Telephone  Niunliers  for 
Copies  of  Vaccine  Information 
Materials 

Single  camera-ready  copies  of  the 
vaccine  information  materials,  and 
copies  of  the  instructions  for  their  use. 
are  available  by  calling  the  telephone 
number  listed  below  for  your  location: 
Alabama— (334)  206-5023 


Alaska— <907)  269-BOOO 

American  Samoa — 011-684-633-4606 

Arizona— {602}  230-585S 

Arkansas— (501)  661-2962 

Califomia--(510)  540-2065 

Los  Angeles— <213)  580-9800 

Colorado— (303)  692-2669 

Connecticut— (860)  509-7929 

Delaware — (302)  739-4746 

Florida— <850)  245-4342 

Georgia— (404)  657-3158 

Guam— 01 1-671-735-7143 

Hawaii— (808)  586-8330 

Idaho— (208)  334-5931 

Illinois— (217)  785-1455 

Chicago— (312)  746-6050 

Indian  Health  Service— (505)  248-4226 

Indiana— (317)  233-7704 

Iowa — (515)  281-4917 

Kansas — (785)  296-5591 

Kentucky— (502)  564-4478 

Louisiana — (504)  483-1900 

Maine— (207)  287-3746 

Mariana  Islands— 01 1-670-234-8950. 
ext.  2001 

Marshall  Islands — 011-692-625-3480 

Maryland— (410)  767-6030 

Massachusetts — (617)  983-6800 

Michigan— (517)  335-8159 

Detroit— (313)  876-4606 

Micronesia — 01 1-691-320-261 9 

Minnesota— (612)  676-5100 

Mississippi— (601)  576-7751 

Missouri---<573)  751-6133 

Montana — (406)  444-0065 

Nebraska— (402)  471-6423 

Nevada— (775)  684-5900 

New  Hampshire— (603)  271-4482 

New  Jersey— (609)  588-7512 

New  Mexico— (505)  827-2369 

New  York  State — (518)  473-4437 

New  York  City— (212)  676-2293 

North  Carolina— (919)  733-7752 

North  Dakota— {701)  328-2378 

Ohio— (614)  466-4643 

Oklahoma— (405)  271-4073 

Oregon— (503)  731-4020 

Palau— 01 1-160-680-1 757 

Pennsylvania— (717)  787-5681 

Philadelphia — (215)  685-6749 

Puerto  Rico — (787)  274-5612 

Rhode  Island— (401)  222-4603 

South  Carolina— (803)  898-0460 

South  Dakota— (605)  773-3737 

Tennessee — (615)  741-7343 

Texas— (512)  458-7284 
Houston — (713)  794-9267 
San  Antonio— (210)  207-8794 

Utah— (801)  538-9450 

Vermont— (802)  863-7638 

Virgin  Islands--(340)  776-8311,  ext. 
2151 

Virginia— (804)  786-6246  or  6247 
Washington.  DC— (202)  576-7130 
Washington— (360)  664-8688 
West  Virginia— (304)  558-2188 
Wisconsin — (608)  266-2346 
Wyoming— (307)  777-6001 
Copies  of  the  vaccine  information 

materials  and  instructions  for  their  use 


also  can  be  downloaded  from  the  CDC 
website  at:  http://www.cdc.gov/nip/ 
publications/VlS/. 

Polio  Vaccine:  What  You  Need  To 
Know 

1.  What  Is  Polio? 

Polio  is  a  disease  caused  by  a  virus. 
It  enters  a  child's  (or  adult's)  body 
through  the  mouth.  Sometimes  it  does 
not  cause  serious  illness.  But  sometimes 
it  causes  paralysis  (can't  move  arm  or 
leg).  It  can  kill  people  who  get  it. 
usually  by  paralyzing  the  muscles  that 
help  them  breathe.  Polio  used  to  be  very 
common  in  the  United  States.  It 
paralyzed  and  killed  thousands  of 
people  a  year  before  we  had  a  vaccine 
for  it. 

2.  Why  Get  Vaccinated? 

Inactivated  Polio  Vaccine  (IPV)  can 
prevent  polio. 

History:  A  1916  poUo  epidemic  in  the 
United  States  killed  6,000  people  and 
paralyzed  27,000  more.  In  the  early 
1950's  there  were  more  than  20,000 
cases  of  polio  each  year.  PoUo 
vaccination  was  begim  in  1955.  By 
1960,  the  number  of  cases  had  dropped 
to  about  3,000,  and  by  1979  there  were 
only  about  10.  The  success  of  polio 
vai:cination  in  the  U.S.  and  other 
countries  sparked  a  world-wide  effort  to 
eliminate  polio. 

Today:  No  wild  polio  has  been 
reported  in  the  United  States  for  over  20 
years.  But  the  disease  is  still  common  in 
some  parts  of  the  world.  It  would  only 
take  one  case  of  polio  from  another 
country  to  bring  the  disease  back  if  we 
were  not  protected  by  vaccine.  If  the 
effort  to  eliminate  the  disease  horn  the 
world  is  successful,  some  day  we  won't 
need  polio  vaccine. 

Until  then,  we  need  to  keep  getting 
our  children  vaccinated. 

Oral  Polio  Vaccine;  No  Longer 
Recommended 

There  are  two  kinds  of  polio  vaccine: 
IPV,  which  is  the  shot  recommended  in 
the  United  States  today,  and  a  live,  oral 
polio  vaccine  (OPV),  which  is  drops  that 
are  swallowed. 

Until  recently  OPV  was  recommended 
for  most  children  in  the  United  States. 
OPV  helped  us  rid  the  country  of  polio, 
and  it  is  still  used  in  many  parts  of  the 
world. 

Both  vaccines  give  immunity  to  polio, 
but  OPV  is  better  at  keeping  the  disease 
from  spreading  to  other  people. 
However,  for  a  few  people  (about  one  in 
2.4  million),  OPV  actually  causes  polio. 
Since  the  risk  of  getting  polio  in  the 
United  States  is  aow  extremely  low, 
experts  believe  that  using  oral  polio 
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vaccine  is  no  longer  worth  the  slight 
risk,  except  in  limited  circumstances 
which  your  doctor  can  describe.  The 
polio  shot  (IPV)  does  not  cause  polio. 
If  you  or  your  child  will  be  getting 
OPV,  ask  for  a  copy  of  the  OPV 
supplemental  Vaccine  Information 
Statement. 

3.  VWio  Should  Get  Polio  Vaccine  and 
When? 

IPV  is  a  shot,  given  in  the  leg  or  arm. 
depending  on  age.  Polio  vaccina  may  be 
given  at  the  same  time  as  other  vaccines. 

Chiltifen 

Most  people  should  get  polio  vaccine 
when  they  are  children.  Children  get  4 
doses  of  IPV,  at  these  ages: 

•  A  dose  at  2  months 

•  A  dose  at  4  months 

•  A  dose  at  6-18  months 

•  A  booster  dose  at  4-6  years 

Adults 

Most  adults  do  not  need  polio  vaccine 
because  they  were  already  vaccinated  as 
children.  But  three  groups  of  adults  are 
at  higher  risk  and  should  consider  polio 
vaccination:  (1)  People  traveling  to  areas 
of  the  world  where  polio  is  common,  (2) 
laboratory  workers  who  might  handle 
polio  virus,  and  (3)  health  care  workers 
treating  patients  who  could  have  polio. 

Adults  in  these  throe  groups  who 
have  never  been  vaccinated  against 
polio  should  get  3  doses  of  IPV: 

•  The  first  dose  at  any  time, 

•  The  second  dose  1  to  2  months  later, 

•  The  third  dose  6  to  12  months  after 
the  second. 

Adults  in  these  three  groups  who 
have  had  1  or  2  doses  of  polio  vaccine 
in  the  past  should  get  the  remaining  1 
or  2  doses.  It  doesn't  matter  bow  long 
it  has  been  since  the  earlier  dose(s). 
Adults  in  these  three  groups  who  have 
had  3  or  more  doses  of  polio  vaccine 
(either  IPV  or  OPV)  in  the  past  may  get 
a  booster  dose  of  IPV.  Ask  yoiu-  health 
care  provider  for  more  information. 

4.  Some  People  Should  Not  Get  IPV  or 
Should  Wait 

These  people  should  not  get  IPV: 

•  Anyone  who  has  ever  had  a  life- 
threatening  allergic  reaction  to  the  drugs 
neomycin,  streptomycin  or  polymyxin  B 
should  not  get  the  polio  shot, 

•  Anyone  who  has  a  severe  allergic 
reaction  to  a  polio  shot  should  not  get 
another  one. 

These  people  should  wait: 

•  Anyone  who  is  moderately  or 
severely  ill  at  the  time  the  shot  is 
scheduled  should  usually  wait  imtil 
they  recover  before  getting  polio 
vaccine.  People  with  minor  illnesses, 
such  as  a  cold,  may  be  vaccinated. 


Ask  your  health  care  provider  for 
more  information. 

5.  What  Are  the  Risks  From  IPV? 
Some  people  who  get  IPV  get  a  sore 

spot  where  the  shot  was  given.  The 
vaccine  used  today  has  never  been 
known  to  cause  any  serious  problems, 
and  most  people  don't  liave  any 
problems  at  all  with  it. 

However,  a  vaccine.  Uke  any 
medicine,  could  cause  serious  problems, 
such  as  a  severe  allergic  reaction.  The 
risk  of  a  polio  shot  causing  serious 
harm,  or  death,  is  extremely  small. 

6.  What  if  There  Is  a  Serious  Reaction? 

What  should  I  look  for? 

Look  for  any  unusual  condition,  such 
as  a  serious  allergic  reaction,  high  fever, 
or  unusual  behavior. 

If  a  serious  allergic  reaction  occurred, 
it  would  happen  within  a  few  minutes 
to  a  few  hours  after  the  shot.  Signs  of 
a  serious  allergic  reaction  can  include: 
Diffictdty  breathing,  weakness, 
hoarseness  or  wheezing,  a  fast  heart 
beat,  hives,  dizziness,  paleness,  or 
swelling  of  the  throat. 

What  should  I  do? 

•  Call  a  doctor,  or  get  the  person  to 
a  doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  niu'se,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form, 
or  call  the  VAERS  toll-free  number 
yourself  at  1-800-822-7967.  Reporting 
reactions  helps  experts  learn  about 
possible  problems  with  vaccines. 

7.  The  National  Vaccine  Injury 
Compensation  Program 

In  the  rare  event  that  you  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
there  is  a  federal  program  that  can  help 
pay  for  the  care  of  those  who  have  been 
harmed. 

For  details  about  the  National  Vaccine 
Injury  Compensation  Program,  call  1- 
800-338-2382  or  visit  the  program's 
website  at  http://vrww,hrsa.gov/bhpr/ 
vicp. 

8.  How  Can  I  Learn  More? 

•  Ask  your  doctor  or  nurse.  They  can 
give  you  the  vaccine  package  insert  or 
suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department's  immunization  program. 

•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 
—Call  1-800-232-2522  (English) 
—Call  1-800-232-0233  (Espanol) 
— Visit  the  National  Immunization 

Program's  website  at  http:// 
www.cdc.gov/nip 


U.S.  Department  of  Health  &  Human 
Services.  Centers  for  Disease  Control 
and  Prevention.  National  Immunization 
Program.  Vaccine  Information 
Statement.  Polio  (1/1/2000). 

42  U.S.C.  300aa-26 

Oral  Polio  Vaccine:  What  Yon  Need  To 
Know 

1.  What  Is  Polio? 

PoUo  is  a  disease  caused  by  a  vims. 
It  enters  a  child's  (or  adult's)  body 
through  the  mouth.  Sometimes  it  does 
not  cause  serious  illness.  But  sometimes 
it  causes  paralysis  (can't  move  arm  or 
leg).  It  can  kill  people  who  get  it. 
usually  by  paralyzing  the  muscles  that 
help  them  breathe. 

Polio  used  to  be  very  common  in  the 
United  States.  It  paralyzed  and  killed 
thousands  of  people  a  year  before  we 
had  a  vaccine  for  it. 

2.  Why  Get  Vaccinated? 

Polio  vaccine  can  prevent  polio. 

History:  A  1916  polio  epidemic  in  the 
United  States  killed  6.000  people  and 
paralyzed  27,000  more.  In  the  early 
1950's  there  were  more  than  20,000 
cases  of  polio  each  year.  Polio 
vaccination  was  begun  in  1956.  By  1960 
the  numl}er  of  cases  had  dropped  to 
about  3.000.  and  by  1979  there  were 
only  about  10.  The  success  of  polio 
vaccination  in  the  U.S.  and  other 
countries  sparked  a  world-wide  effort  to 
eliminate  polio. 

Today:  No  wild  polio  has  been 
reported  in  the  United  States  for  over  20 
years.  But  the  disease  is  still  common  in 
some  parts  of  the  world.  It  would  only 
take  one  case  of  polio  from  another 
country  to  bring  the  disease  back  if  we 
were  not  protected  by  vaccine.  If  the 
effort  to  eliminate  the  disease  from  the 
world  is  successful,  some  day  we  won't 
need  polio  vaccine. 

Until  then,  we  need  to  keep  getting 
our  children  vaccinated. 

3.  Two  Types  of  Polio  Vaccine 

There  are  two  types  of  polio  vaccine: 

IPV  (Inactivated  Polio  Vaccine):  A 
shot. 

IPV  is  the  recommended  polio 
vaccine  for  almost  everyone  in  the 
United  States. 

OPV  (Oral  Polio  Vaccine):  Drops,  by 
mouth. 

Until  recently.  OPV  was 
recommended  for  most  children  in  the 
United  States.  But  it  is  no  longer 
recommended,  except  in  limited 
circimistances.  OPV  helped  us  rid  the 
country  of  polio,  and  it  is  still  used  in 
many  parts  of  the  world. 

Both  vaccines  give  immimity  to  polio, 
but  OPV  is  better  at  keeping  the  disease 
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from  spreading  to  other  people. 
However,  for  a  few  people  (about  one  in 
2.4  million),  OPV  actually  causes  polio. 
Since  the  risk  of  getting  polio  in  this 
coimtry  is  now  extremely  low,  experts 
believe  that  using  oral  vaccine  is  no 
longer  worth  the  slight  risk.  The  polio 
shot  we  now  use  (IPV)  does  not  cause 
polio. 

This  Vaccine  Information  Statement 
supplement  is  about  Oral  Polio  Vaccine 
(OPV).  Your  health  care  provider  should 
also  give  you  the  Vaccine  Information 
Statement  for  inactivated  polio  vaccine 
(IPV). 

4.  Who  Should  Get  OPV  and  When? 

OPV  is  no  longer  recommended  for 
routine  use  in  the  United  States.  It 
should  be  used  only  in  certain 
circinnstances: 

(1)  Mass  immunization  campaigns  to 
control  polio  outbreaks: 

(2)  Children  who  have  never  gotten 
any  polio  vaccine  who  plan  to  travel 
within  4  weeks  to  countries  where  polio 
is  common.  These  children  may  get 
OPV  for  the  first  dose; 

(3)  Children  whose  parents  do  not 
accept  the  recommended  number  of 
injections.  These  children  should  get 
IPV  for  the  first  two  doses  of  the  polio 
vaccine  series,  but  may  get  OPV  for  the 
3rd  or  4th  dose,  or  both; 

(4)  People  with  a  life-threatening 
allergy  to  the  antibiotics  neomycin, 
streptomycin,  or  polymyxin  B,  or  people 
who  have  had  a  life-threatening  allergic 
reaction  to  a  dose  of  IPV.  These  people 
may  get  OPV  instead. 

If  you  or  your  child  is  in  one  of  these 
4  groups,  ask  your  health  care  provider 
when  the  vaccine  should  be  given.  Also, 
ask  about  the  risks  of  vaccine-associated 
polio  before  getting  OPV. 

OPV  may  be  given  at  the  same  time 
as  other  vaccines. 

5.  Some  People  Should  Not  Get  OPV  or 
Should  Wait 

These  people  should  not  get  OPV: 

•  Anyone  who  is  taking  long-term 
steroids  or  any  other  drug  that  affects 
the  immune  system. 

•  Anyone  who  has  cancer  or  is  getting 
chemotherapy. 

•  Anyone  who  has  AIDS  or  HTV 
infection,  or  another  disease  that  afiects 
the  immtme  system. 


•  If  anyone  in  these  three  groups  will 
be  changing  a  child's  diapers  or  be  in 
close  contact  with  a  child  getting  polio 
vaccine,  that  child  should  not  get  OPV. 

•  A  baby  should  not  get  OPV  if 
someone  who  will  be  in  close  contact 
with  the  baby  (for  instance  changing 
diapers)  has  never  had  any  kind  of  polio 
vaccine. 

•  Anyone  who  has  had  a  severe 
allergic  reaction  to  a  dose  of  OPV 
should  not  get  another  dose. 

These  people  should  wait: 

•  Anyone  who  is  moderately  or 
severely  ill  at  the  time  the 
immunization  is  scheduled  should 
usually  wait  until  they  recover  before 
getting  OPV,  People  with  minor 
illnesses,  such  as  a  cold,  may  be 
immunized. 

Ask  your  health  care  provider  for 
more  information. 

6.  What  Are  the  Risks  From  Oral  Polio 
Vaccine  (OPV)? 

OPV  can,  rarely,  actually  cause  polio. 
This  is  why  it  is  no  longer 
recommended  for  most  people.  It  caused 
several  cases  of  polio  each  year  (about 
1  case  for  every  2.4  million  doses  of 
vaccine)  during  the  years  it  was  used. 
OPV  can  cause  polio  in  people  who  get 
the  vaccine  or  in  people  who  are  in 
close  contact  with  them.  Today,  with 
polio  under  control  in  the  U.S.,  experts 
believe  IPV  can  protect  children  and 
adults  just  as  well,  without  the  risk. 

A  vaccine,  like  any  medicine,  could 
cause  other  serious  problems,  such  as  a 
severe  allergic  reaction.  The  risk  of  OPV 
causing  serious  harm,  or  death,  is 
extremely  small. 

7.  What  if  There  Is  a  Serious  Reaction? 

What  should  I  look  for? 

Look  for  any  unusual  condition,  such 
as  a  serious  allergic  reaction,  high  fever, 
unusual  behavior,  or  signs  of  weakness 
or  paralysis. 

If  a  serious  allergic  reaction  occurred, 
it  would  happen  within  a  few  minutes 
to  a  few  hours  after  the  shot.  Signs  of 
a  serious  allergic  reaction  can  include: 
DifBculty  breathing,  weakness, 
hoarseness  or  wheezing,  a  fast  heart 
beat,  hives,  dizziness,  paleness,  or 
swelling  of  the  throat. 

If  paralysis  were  to  occur,  it  could 
happen  from  about  a  week  to  about  a 


month  after  the  vaccination.  Symptoms 

might  include: 

— Severe  muscle  aches  and  spasms 

— Weakness 

— Loss  of  movement  in  an  arm  or  leg 

What  Should  I  Do? 

•  Call  a  doctor,  or  get  the  person  to 
a  doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form, 
or  call  the  VAERS  toll-free  number 
yourself  at  1-800-822-7967.  Reporting 
reactions  helps  experts  learn  about 
possible  problems  with  vaccines. 

8.  The  National  Vaccine  Injury 
Compensation  Program 

In  the  rare  event  that  you  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
there  is  a  federal  program  that  can  help 
pay  for  the  care  of  those  who  have  been 
harmed. 

For  details  about  the  National  Vaccine 
Injury  Compensation  Program,  call  1- 
800-338-2382  or  visit  the  program's 
website  at  http://www.hrsa.gov/bhpr/ 
vicp. 

9.  How  Can  I  Learn  More? 

•  Ask  your  doctor  or  nurse.  They  can 
give  you  the  vaccine  package  insert  or 
suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department's  Immunization  program. 

•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 
—Call  1-800-232-2522  (English) 
—Call  1-800-232-0233  (Espanol) 
— Visit  the  National  Immunization 

Program's  website  at  http:// 

www.cdc.gov/nip 

U.S.  Department  of  Health  &  Himian 
Services,  Centers  for  Disease  Control 
and  Prevention.  National  Immunization 
Program,  Vaccine  Information 
Statement,  Polio — OPV  Supplement 
(1/1/2000), 

42  U.S.C.  300aa-26. 
JeCErey  P.  Koplan, 

Director.  Cen  ters  for  Disease  Con  trol  an  d 
Prevention  (CDCj. 
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Agriculture 

Food  and  Nutrition  Service 

7  CFR  Parts  272  and  273 
Food  Stamp  Program:  Personal 
Responsibility  Provisions  of  tiie  Personal 
Responsibility  and  Worl(  Opportunity 
Reconciliation  Act  of  1996;  Proposed 
Rule 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 
7  CFR  Parts  272  and  273 

RIN  0584-AC39 

Food  stamp  Program:  Parsonai 
Responsibility  Provisions  of  the 
Parsonai  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 

agency:  Food  and  Nutrition  Service. 

USDA. 

action:  Proposed  Rule. 

summary:  This  rulemaking  proposes  to 
amend  Food  Stamp  Program  regulations 
to  implement  13  specific  sections  of  the 
Personal  Responsibility  and  Worit 
Opportunity  Reconciliation  Act  of  1996 
that  add  new  eligibility  requirements, 
increase  existing  penalties  for  failure  to 
comply  with  Program  rules,  and 
establish  a  time  limit  for  food  stamp 
participation  of  three  months  in  three 
years  for  able-bodied  adults  without 
children  who  are  not  working.  The 
Department's  proposals  would:  prohibit 
an  increase  in  food  stamp  benefits  when 
a  household's  income  is  reduced 
because  of  either  a  penalty  imposed 
under  a  Federal.  State,  or  local  means- 
tested  public  assistance  program  for 
failure  to  perform  a  required  action  or 
for  an  act  of  fraud;  allow  State  agencies 
to  disqualify  an  individual  from 
participation  in  the  Program  if  the 
individual  is  disqualified  from  another 
means-tested  program  for  failxire  to 
perform  an  action  required  by  that 
program-,  allow  State  agencies  to 
sanction  Program  households  if  they  are 
sanctioned  under  TANF  for  failure  to 
ensure  their  minor  children  attend 
school,  or  if  the  adults  do  not  have  (or 
are  not  working  toward  attaining)  a 
secondary  school  diploma  or  its 
equivalent:  make  individuals  convicted 
of  drug-related  felonies  ineligible  for 
food  stamps;  make  Seeing  felons  and 
probation  and  parole  violators  ineligible 
for  food  stamps;  require  States  to 
provide  households'  addresses,  social 
security  numbers,  or  photographs  to  law 
enforcement  officers  to  assist  them  in 
locating  fugitive  felons  or  probation  or 
parole  violators:  allow  States  to  require 
food  stamp  recipients  to  cooperate  with 
child  support  agencies  as  a  condition  of 
food  stamp  eligibility;  allow  states  to 
disqualify  individuals  who  are  in 
arrears  in  cotirt-ordered  child  support 
payments;  double  the  penalties  for 
violating  Program  requirements; 
permanently  disqualify  individuals 
convicted  of  trafficking  in  food  stamp 
benefits  of  $500  or  more;  make 
individuals  ineligible  for  10  years  if 


they  misrepresent  their  identity  or 
residence  in  order  to  receive  multiple 
Program  benefits;  and  limit  the  Pn^ram 
participation  of  most  able-bodied  adults 
without  dependents  to  three  months  in 
a  three-year  period  during  times  the 
individual  is  not  working  or 
participating  in  a  work  program. 
DATES:  Comments  must  be  received  on 
or  before  February  15.  2000  to  be 
assured  of  consideration. 
AOOflESSES:  Comments  should  be 
submitted  to  Margaret  Werts  Batko. 
Assistant  Branch  Chief.  Certification 
Policy  Branch.  Program  Development 
Division.  Food  and  Nutrition  Service. 
USDA.  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302,  (703)  305- 
2S16.  Comments  may  also  be  faxed  to 
the  attention  of  Ms.  Batko  at  (703)  305- 
2486.  The  Internet  address  is: 
Margaret.BatkoaFNS.USDA.GOV.  All 
written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  at  3101 
Park  Center  Drive.  Alexandria,  Virginia 
22302,  Room  720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed 
rulemaking  should  be  addressed  to 
Margaret  Werts  Batko  at  the  above 
address  or  bv  telephone  at  (703)  305- 
2516. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  economically 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12372 

The  Food  Stamp  Program  (Program)  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115).  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  widi  State  and  local 
officials. 

ExecutiTc  Order  12778 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 


"EFFECTIVE  DATE"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
appUcation  of  its  provisions,  all 
appUcable  administrative  procedures 
must  be  exhausted. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulator)'  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Shirley  R.  Watkins, 
Under  Secretary,  Food,  Nutrition,  and 
Consumer  Services,  has  certified  that 
this  rule  will  not  have  a  significant 
economic  impact  or  affect  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  the  most 
affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reduction  Act 

The  information  collection  burden 
associated  with  the  proposed  provisions 
in  this  rule  concerning  eligibility, 
certification,  and  continued  eligibility  of 
food  stamp  recipients  (OMB  No  0584- 
0064)  was  published  in  the  Federal 
Register  for  public  comment  on  January 
5.  1999.  Volume  64,  No.  2,  Page  472, 
The  iaformation  colleetion  btuden 
associated  with  the  request  for  a  waiver 
imder  the  food  stamp  time  limit  is 
approved  under  OMB  No.  0584-0479. 
The  information  collection  burden  that 
is  associated  with  proposed  provisions 
in  this  rule  which  affect  the  regulations 
at  7  CFR  273.16,  the  Demand  Letter  for 
Over  Issuance,  is  approved  under  OMB 
0584-0492. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  the  Food  and 
Nutrition  Service  is  submitting  for 
public  comment  the  change  in  the 
information  collection  burden  that 
would  result  from  the  adoption  of  the 
proposals  in  the  rule  associated  with  the 
State  Plan  of  Operations. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  the  information  to  be 
collected;  and  (c)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techxuques  or  other  forms  of  information 
technology. 

Send  comments  and  requests  for 
copies  of  this  information  collection  to 
Margaret  Werts  Batko.  Assistant  Branch 


Chief.  Certification  Policy  Branch. 
Program  Development  Division,  Food 
and  Nutrition  Service,  USDA,  3101  Park 
Center  I>rive,  Alexandria,  Virginia, 
22302,  (703)  305-2516.  Comments  may 
also  be  foxed  to  the  attention  of  Ms. 
Batko,  at  (703)  305-2486.  The  Internet 
address  is 
Margaret.BatkoeFNS.USDA.GOV. 

Comments  and  recommendations  on 
the  proposed  information  collection 
must  be  received  by  February  15,  2000. 

Title:  State  Plan  of  Operations. 

OMB  Number:  0584-0083. 

Expiration  Date:  December  1998 — 
Emergency  reinstatement  has  been 
requested. 

Type  of  Bequest:  Expired/Revision  of 
currentiy  approved  collection. 

Abstmct:  'The  regulations  at  7  CFR 
272,2  require  that  State  agencies  plan 
and  budget  program  operations  and 
establish  objectives  for  each  year.  State 
agencies  submit  these  plans  to  the 
regional  offices  for  review  and  approval. 
This  rulemaking  is  proposing  to  amend 
Part  7  CFR  272.2(d)  of  the  Food  Stamp 
Program  Regulations  to  require  State 
agencies  who  opt  to  implement  certain 
provisions  of  the  PRWORA  to  include 
these  options  in  the  State  Plan  of 
Operation.  The  optional  provisions  that 
must  be  included  in  the  State  Plan  of 
Operation  are:  school  attendance, 
secondarv'  school  diploma,  comparable 
disqualifications,  custodial  and  non- 
custodial parents,  cooperation  with 
child  support  enforcement  agencies, 
disqualification  for  child  support 
arrears.  The  regulations  at  7  CFR 
272.2(0  require  that  State  agencies  only 
have  to  provide  FNS  with  changes  to 
these  plans  as  they  occiu-.  Since  these 
options  are  newly  provided  for  by 
PRWORA,  Stale  agencies  who  choose 
these  options  must  include  it  in  their 
State  Plan  of  Operations  this  year,  and 
any  subsequent  year  only  if  there  are 
changes.  Four  States  have  opted  to 
sanction  households  if  the  adult  fails  to 
ensure  children  attend  school:  13  States 
have  opted  to  implement  comparable 
disqualifications:  7  States  have  opted  to 
disqualify  individuals  who  fail  to 
cooperate  with  child  support  agencies:  3 
States  have  opted  to  disqualify 
individuals  if  they  are  in  arrears  on 
child  support;  7  States  have  opted  to  not 
increase  benefits  if  the  household  does 
not  comply  vrith  requirements  of  other 
federally  means  tested  benefits.  No  State 
has  opted  to  disqualify  adults  who  have 
not  attained  a  secondary  school 
diploma. 

Number  of  Additional  Respondents: 
34. 

Estimated  Number  of  Responses  per 
Respondent:  A  one  time  burden  of  one 
response  per  State  agency. 


Estimate  of  Burden:  The  additional 
public  reporting  burden  for  this 
proposed  collection  of  information  is 
estimated  to  average  an  additional  .25 
hours  per  response. 

Estimated  Total  Annual  Burden  on 
Respondents:  An  additional  one  time 
burden  of  8.5  hours. 

Unfunded  Martdate  Reform  Act  of 
1995  (UMRAI  Tide  H  of  UMRA 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
FCS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  SlOO  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  FCS 
to  identif)'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  notice  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  or  more  in  any 
one  year.  This  rule  is,  therefore,  not 
subject  to  the  requirements  of  Sections 
202  and  205  of  the  UMRA. 

Civil  Rights  Impact  Analysis 

FNS  has  reviewed  this  proposed  rule 
in  accordance  with  the  Department 
Regulation  4300-4,  "Civil  Rights  Impact 
Analysis"  to  identify  and  address  any 
major  dvil  rights  impacts  the  proposed 
rule  might  have  on  minorities,  women, 
and  persons  with  disabilities.  After  a 
careful  review  of  the  rule's  intent  and 
provisions,  and  the  characteristics  of 
food  stamp  households  and  individual 
participants.  FNS  has  determined  that 
there  is  no  way  to  soften  their  effect  on 
any  of  the  protected  classes.  FNS  has  no 
discretion  in  implementing  many  of 
these  changes.  The  changes  required  to 
be  implemented  by  law  have  been 
implemented. 

All  data  available  to  FNS  indicate  that 
protected  individuals  have  the  same 
opportunity  to  participate  in  the  Food 
Stamp  Program  as  non-protected 
individuals.  FNS  specifically  prohibits 
the  State  and  local  government  agencies 
that  administer  the  program  from 
engaging  in  actions  that  discriminate 
based  on  race,  color,  national  origin, 
gender,  age,  disabihty,  marital  or  family 
status.  Regulations  at  7  CFR  272.6 
specifically  state  that  "State  agencies 


shall  not  discriminate  against  any 
applicant  or  participant  in  any  aspect  of 
program  administration,  including,  but 
not  limited  to,  the  certification  of 
households,  the  issuance  of  coupons, 
the  conduct  of  fair  hearings,  or  the 
conduct  of  any  other  program  service  for 
reasons  of  age,  race,  color,  sex, 
handicap,  religious  creed,  national 
origin,  or  political  beliefs. 
Discrimination  in  any  aspect  of  program 
administration  is  prohibited  by  these 
regulations,  the  Food  Stamp  Act.  the 
Age  Discrimination  Act  of  1975  (Pub  L. 
94-135),  the  Rehabilitation  Act  of  1973 
(Pub.  L.  93-112,  section  504),  and  title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d).  Enforcement  action  may 
be  brought  under  any  applicable  Federal 
law.  Title  VI  complaints  shall  be 
processed  in  accord  with  7  CFR  part 
15."  Where  State  agencies  have  options, 
and  they  choose  to  implement  a  certain 
provision,  they  must  implement  it  in 
such  a  way  that  it  complies  with  the 
regulations  at  7  CFR  272.6 

Regulatory  Impact  Analysis 

Need  for  Action 

This  action  is  needed  to  implement  13 
sections  of  the  Peraonal  Responsihtlity 
and  Work  Opportunity  Reconciliation 
Act  of  1996,  Pub.  L  104-193,  and 
would:  (1)  prohibit  an  increase  in  food 
stamp  benefits  when  a  household's 
income  is  reduced  because  of  a  penalty 
imposed  imder  a  Federal,  State,  or  local 
means-tested  public  assistance  program 
for  failure  to  perform  a  required  action: 
(2)  prohibit  an  increase  in  food  stamp 
benefits  when  a  household's  income  is 
reduced  because  of  a  penalty  imposed 
under  a  Federal,  State,  or  local  means- 
tested  public  assistance  program  for  an 
act  of  hand:  (3)  allow  states  to 
disqualify  an  individual  from  Program 
participation  if  the  individual  is 
disqualified  from  another  means-tested 
program  for  failure  to  perform  an  action 
required  by  that  program;  (4)  allow  State 
agencies  to  sanction  households  if 
minor  children  are  not  attending  school, 
or  if  the  adults  do  not  have  (or  are  not 
working  toward  attaining)  a  secondary 
school  diploma  or  its  equivalent:  (5) 
make  individuals  convicted  of  drug- 
related  felonies  ineligible  to  receive 
food  stamps;  (6)  make  fleeing  felons  and 
probation  and  parole  violators  ineligible 
to  receive  food  stamps:  (7)  require  Stales 
to  provide  households'  addresses,  social 
security  numbers,  or  photographs  to  law 
enforcement  officers  to  assist  them  in 
locating  fugitive  felons  or  probation  or 
parole  violators;  (8)  allow  States  to 
require  food  stamp  recipients  to 
cooperate  with  child  support  agencies 
as  a  condition  of  food  stamp  eligibility: 
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(9)  allow  States  to  disqualify  individuals 
who  are  in  arrears  in  court-ordered 
child  support  payments;  (10|  double 
existing  penalties  for  violating  Program 
requirements;  (11)  permanently 
disqualify  individuals  convicted  of 
trafficking  in  food  stamp  benefits  of 
S500  or  more;  (12)  make  individuals 
ineligible  for  10  years  if  they 
misrepresent  their  identity  or  residence 
in  order  to  receive  multiple  food  stamp 
benefits;  and  (13)  limit  the  Program 
participation  of  most  able-bodied  adults 
without  dependents  to  three  months  in 
a  three-year  period  during  times  the 
individual  is  not  working  or 
participating  in  a  work  program. 

Beneflts 

State  agencies  will  benefit  from  this 
rule  to  the  extent  that  it  allows  States  to 
implement  provisions  that  will 
encourage  personal  responsibility  and 
promote  self-sufficiency. 

Costs 

The  changes  in  food  stamp 
requirements  made  by  the  provisions 
addressed  in  this  rule  would  reduce 
Program  costs  for  FY  1999-2003  by 
approximately  S2.090  billion.  For  FT 
1999-2003.  the  estimated  yearly  savings 
are  (in  millions)  S61S.  $515,  $395.  $290, 
S27S,  respectively  The  majority  of  the 
savings  are  realized  from  Section  824, 
time  limited  benefits  for  able-bodied 
adults  without  dependents.  Smaller 
savings  are  realized  from  the  following 
provisions:  Section  819.  comparable 
disqualifications;  Section  822. 
cooperation  with  child  support 
agencies;  Section  823.  disqualifications 
for  child  support  arrears;  and  Section 
829  and  9U.  no  increase  In  benefits. 
The  savings  from  the  remaining 
provisions  in  the  rule  are  negligible,  and 
therefore,  will  not  be  discussed  in  this 
analysis. 

Sectjon  B24 — Time  Limits  for  Abie- 
Bodied  Adults  without  Dependents — 
This  provision  limits  the  receipt  of  food 
stamps  for  certain  able-bodied  adults 
without  dependents  (ABAWDs)  to  3- 
months  in  a  36  month  period  unless  the 
individual  is  either  working  or 
participating  in  an  approved  work  or 
work  training  program  for  at  least  20 
hours  per  week.  Individuals  are  exempt 
from  the  time  limit  if  they  are  under  18 
or  over  SO.  medically  certified  as 
physically  or  mentally  unfit  for 
employment,  a  parent  or  other 
household  member  with  responsibility 
for  a  dependent  child,  or  exempt  from 
work  registration  under  6(d)(2)  of  the 
Act,  or  pregnant  Individuals  can  regain 
eligibility  if  they  work  80  hours  in  a  30 
day  period,  and  they  maintain  eligibility 
as  long  as  they  are  satisfying  the  work 


requirement  If  individuals  later  lose 
their  job,  they  can  receive  an  additional 
3  months  of  food  stamps  while  not 
working.  The  additional  3  months  must 
be  consecutive,  and  begins  on  the  date 
the  individual  notifies  the  State  that  he/ 
she  is  no  longer  working.  The  law 
allows  waivers  of  the  time  limit  for 
groups  of  individuals  living  in  areas 
with  an  unemployment  rate  of  more 
than  10  percent  or  where  there  are  not 
a  "sufficient  number  of  jobs  to  provide 
employment  for  the  individuals." 

This  provision  affects  participants  to 
the  extent  they  are  able-bodied  adults 
without  dependents  and  to  the  extent 
they  are  not  fulfilling  the  work 
requirement,  exempt  or  covered  by  a 
waiver.  We  estimate  that  412,000 
individuals  will  reach  the  time  limit  in 
FY  1999  due  to  this  provision.  We 
estimate  that  in  FY  2000-2003  die 
number  of  individuals  reaching  the  time 
limit  will  be  (in  thousands)  331,  239, 
160.  and  140  respectively.  We  estimate 
that  the  FY  1999-2003  cost  savings  from 
this  provision  will  be  (in  millions)  $585. 
S485.  $360.  S250,  $225.  We  estimate 
that  the  five-year  cost  savings  for  FY 
1999  through  FY  2003  will  be  $1,905 
billion.  These  estimates  do  not  take  into 
account  any  changes  in  the  treatment  of 
ABAWDs  resulting  from  the  subsequent 
Balanced  Budget  Act  of  1997  or 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998. 
The  caseload  estimates  were 
generated  by  identifying  those 
participants  in  the  1996  food  stamp 
quality  control  data  who  are  ABAWDs, 
expressing  the  able-bodied  population 
as  a  percentage  of  the  total  Food  Stamp 
caseload,  and  separating  out  to  the 
extent  possible  those  participants  who 
were  exempt  from  the  work 
requirements.  Further  adjustments  were 
made  to  account  for  the  estimated  size 
of  the  able-bodied  population  living  in 
areas  that  had  been  granted  10  percent 
unemployment  and  insufficient  jobs 
waivers  (in  1999  approximately  35 
percent  of  the  ABAWD  caseload  have 
been  estimated  to  live  in  waived  areas 
and  are  exempt  from  the  work 
requirement),  and  the  number  of  able- 
bodied  who  might  retain  eligibility 
either  through  work  or  an  approved 
work  or  training  program.  About 
315,000  people  in  1999  have  been 
estimated  to  be  ABAWDs  who  live  in  a 
waived  area  and  will  not  run  into  the 
time  limit.  Cost  estimates  were  then 
derived  by  multiplying  the  appropriaJ|e 
caseload  estimates  by  the  average^^ 
benefit  for  a  single  able-bodied  Food 
Stamp  recipient  over  the  course  of  one 
year. 

Subsequent  to  the  passage  of  this  law, 
the  Balanced  Budget  Act  of  1997  and 


the  Agricultural  Research  Extension, 
and  Education  Reform  Act  of  1998 
(Agricultural  Research  Act)  modified 
the  ABAWD  provisions  of  PRWORA. 
The  Balanced  Budget  Act  increased 
fimding  to  the  Food  Stamp  Employment 
and  Training  Program  to  allow  states  to 
create  qualif>'ing  work  opportunities  to 
help  ABAWDs  retain  their  Food  Stamp 
eligibility,  and  permitted  states  to 
exempt  up  to  15  percent  of  their 
unwaived  able-bodied  caseload  from  the 
time  limits.  The  Agricultural  Research 
Act  further  modified  the  level  of 
funding  for  Employment  and  Training 
Programs  for  ABAWDs.  Taken  together 
both  of  these  laws  will  likely  mitigate 
the  effects  of  the  ABAWD  provisions  of 
PRWORA.  The  effects  of  these  more 
recent  laws  will  be  addressed  in  future 
rulemaking. 

Section  822 — Cooperation  With  Child 
Support  Agencies — This  provision 
allows  States  to  require  cooperation 
with  child  support  agencies  as  a 
condition  of  food  stamp  eligibility.  The 
provision  is  optional  and  can  be  waived 
for  the  custodial  parent  for  good  cause 
but  not  for  the  non-custodial  parent. 
This  provision  affects  participants  to  the 
extent  States  choose  to  implement  this 
provision  and  to  the  extent  they  are  a 
custodial  or  non-custodial  parent  with 
child  support  responsibilities  and  do 
not  cooperate  with  child  support 
agencies.  We  estimate  the  number  of 
recipients  afiected  by  this  provision  in 
FY  1999-2003  will  be  (in  thousands)  76, 
92. 105. 119.  132  respectively.  We 
estimate  the  cost  savings  from  this 
provision  in  FY  1999-2003  will  be  (in 
millions)  $15.  $15,  $15,  $20,  $25, 
respectively.  We  estimate  the  total  cost 
savings  for  the  5-year  period  of  FY 
1999-2003  vrill  be  $90  million. 

Custodial  Parents 

We  estimate  that  in  FY  1999 
approximately  4,000  custodial  parents 
vnll  be  disqualified  due  to  sanctions  for 
noncompliance  and  68.000  custodial 
parents  will  have  their  benefits  slightly 
reduced  due  to  compliance  and 
increased  child  support  income  as  a 
result  of  this  provision.  We  estimate  the 
FY  1999  cost  savings  for  the  custodial 
patents  to  be  $10  million  and  the  five- 
year  cost  savings  for  FY  1999  through 
FY  2003  to  be  $60  million. 

Because  food  stamp  households 
receiving  public  assistance  are  already 
mandated  to  cooperate  with  child 
suppori  agencies,  the  impact  of  this 
provision  is  expected  to  be  realized 
among  food  stamp-only  custodial-parent 
households.  Based  on  the  February  1995 
FNS  report.  Participation  in  the  Child 
Support  Enforcement  Program  Among 
Non-AFIX  Food  Stamp  Households. 


food  stamp-only  custodial  households 
with  child  support  needs  that  are  not 
cooperating  with  the  child  support 
agencies  account  for  roughly  2.8  percent 
of  all  participating  food  stamp 
households.  According  to  the  report,  the 
response  of  these  custodial  parents  to 
this  provision  was  assumed  to  fall  into 
three  categories:  (1)  those  that  comply 
and  receive  higher  child  support 
payments;  (2)  those  that  do  not  comply 
and  face  sanctions,  and;  (3)  those  that 
opt  to  leave  food  stamps  rather  than 
comply. 

First,  in  the  1995  report,  custodial 
parents  choosing  to  comply  with  the 
provision  were  found  to  account  for 
approximately  8.5  percent  of  food  stamp 
benefits  and  were  expected  to 
experience  a  decline  in  food  stamp 
benefits  of  2.0  percent  as  a  result  of 
higher  child  support  payments.  Savings 
from  this  group  was  calculated  as  the 
proportion  of  total  food  stamp  benefits 
contributed  to  this  group  (8.5  percent) 
times  the  expected  decline  of  2.0 
percent  (0.085  times  0.02  =  .00170  or 
0.17  percent). 

Second,  to  estimate  the  cost  for 
households  which  are  sanctioned  for 
noncompliance,  the  report  indicated 
that  food  stamp-ordy  custodial 
households  accounted  for  7.0  percent  of 
all  food  stamp  households,  and  that 
approximately  2.1  percent  of  such 
households  would  choose  to  be 
sanctioned  rather  than  complv  with  the 
provision.  The  total  number  of 
participating  households  was  calculated 
by  dividing  a  participation  projection 
(21.638.000  persons)  by  the  average 
household  size  from  1996  food  stamp 
quality  control  data  (2.5  persons).  The 
monthly  benefit  reduction  for  those 
sanctioned  and  leaving  food  stamps 
rather  than  comply  was  estimated  to  be 
the  difference  between  the  maximum 
allotment  for  a  family  of  four  and  the 
maximum  allotment  for  a  family  of  three 
(difference  =  $87).  The  savings  for  this 
group  was  calculated  as  the  product  of 
total  hou.seholds.  the  proportion  which 
are  food  stamp-only  custodial 
households  (7.0  percent),  the  proportion 
choosing  to  be  sanctioned  rather  than 
comply  with  the  provision  (2.1  percent), 
and  the  annual  value  of  the  sanction 
(e.g..  in  FY  1999.  8.655  households 
times  7  percent  times  2.1  percent  times 
$87  times  12  months). 

Third,  the  1995  report  indicated  that 
of  food  stamp-only  custodial 
households,  3.8  percent  were  expected 
to  leave  the  Food  Stamp  Program  rather 
than  comply  with  the  provision.  The 
estimate  of  savings  bom  the  group  of 
custodial  parents  choosing  to  leave  food 
stamps  rather  than  comply  was 
calculated  as  the  product  of  the  nimiber 


of  total  food  stamp  households,  the 
proportion  which  are  food  stamp-only 
custodial  households  (7.0  percent),  the 
proportion  choosing  to  leave  food 
stamps  rather  than  comply  13.8  percent), 
and  the  aiuiual  value  of  the  household 
benefit  reduction  (e.g..  in  FY  1999. 
8.655  households  limes  7  percent  times 
3.8  percent  limes  $87  limes  12  months). 

The  three  group  impacts  were 
summed  and  the  estimate  was  adjusted 
pursuant  lo  assumptions  regarding  the 
proportion  of  food  stamp  recipients  in 
States  choosing  to  adopt  this  optional 
provision— 10  percent  in  FY  1997  and 
growing  to  20  percent  by  FY  2003.  State 
option  data  were  based  on  the  May  1998 
FNS  report.  State  Food  Stamp  Policy 
Choices  Under  Welfare  Reform: 
Findings  of  1997  50-State  Survey. 
Seven  States  reported  having  adopted 
this  optional  provision  as  of  the  end  of 
calendar  year  1997:  Idaho.  Kansas. 
Maine.  Michigan.  Mississippi.  Ohio  and 
Wisconsin.  According  to  1996  food 
stamp  quality  control  data,  these  seven 
States  account  for  approximately  10 
percent  of  applicable  food  stamp 
households. 

The  estimate  of  the  number  of 
custodial  parents  disqualified  for  food 
stamp  benefits  from  this  provision 
(4.000  people)  was  calculated  as  the 
total  unrounded  savings  ($4.5  million) 
attributable  to  the  second  and  third 
groups  of  custodial  parents— those 
continuing  to  not  cooperate  with  child 
support  agencies — divided  by  the 
annual  value  of  their  sanctiop  ($87 
limes  12  months). 

The  estimate  of  the  niuiber  of 
custodial  parents  receiving  reduced 
benefits  as  a  result  of  complying  with 
this  provision  and  receiving  increased 
child  support  income  (68.000  persons) 
was  calculated  as  the  difference 
between  the  total  number  of  custodial 
parents  affected  by  the  provision 
(72.000  persons)  and  those  being 
disqualified  for  noncompliance  (4.000 
people).  The  total  number  of  custodial 
parents  affected  was  estimated  as  the 
total  target  population  of  the 
provision— 2.8  percent  of  all  households 
according  to  the  1995  report — times  the 
projected  number  of  participants  from 
the  FY  1999  budget  baseline,  times  die 
State  option  phase-in  assumptions. 

Non-Custodial  Parents 

We  estimate  that  approximately  4,000 
non-cuslodial  parents  will  be 
disqualified  by  this  provision  in  FY 
1999.  We  estimate  the  FY  1999  cost 
savings  for  non-custodial  parents  to  be 
$5  million  and  the  five-year  cost  savings 
for  FY  1999  Uirough  FT  2003  to  be  $30 
million. 


Estimates  of  the  savings  attributable  lo 
the  non-custodial  parents  in  this 
provision  are  based  on  information  from 
a  1995  report.  Non-custodial  Fathers: 
Can  They  Afford  to  Pay  More  Child 
Support,  by  Elaine  Sorenson  at  the 
Urban  Institute.  Data  on  non-custodial 
parents  is  extremely  limited  and  this 
was  the  best  available  information.  The 
number  of  non-custodial  parents  not 
cooperating  with  child  support  was 
estimated  to  be  more  than  78.000  in      • 
1990.  This  estimate  was  based  on  the 
reported  5.9  million  fathers  in  1990  who 
were  nol  paying  support,  adjusted  by  75 
percent  to  account  for  those  at  low- 
income  levels,  times  the  proportion 
estimated  to  represent  non-custodial 
Others  receiving  food  stamps  who  had 
no  child  support  order — a  proxy  for 
non-cooperation  (1.77  percent  which  is 
derived  from  the  1995  Urban  Institute 
report)  |5.9  million  limes  0.75  limes 
0.0177  =  78.323).  The  estimate  of  the 
number  of  non-custodial  parents  not 
cooperating  with  their  child  support 
agency  was  inflated  by  1  5  percent 
annually  lo  account  for  growth  in  the 
child  support  system.  This  inflation 
factor  is  consistent  with  information 
from  the  Department  of  Health  and 
Huiman  Services  on  the  child  support 
system.  The  savings  were  estimated  as 
the  product  of  the  number  of  non- 
custodial parents  nol  cooperating  and 
an  estimated  average  food  stamp  benefit 
per  person  ($76  41  per  month  times 
88.891  persons  limes  12  months). 

The  savings  estimate  for  non- 
custodial parents  was  adjusted  for  the 
proportion  of  households  in  Stales 
choosing  to  adopt  this  optional 
provision  and  assumptions  regarding 
the  percent  of  non-cooperating  non- 
cuslodial  parents  Slates  are  able  to 
identif)'  and  sanction  The  Slate  option 
assumptions  were  based  on  the  May 
1998  FNS  report.  Stele  Food  Stamp 
Policy  Choices  Under  Welfare  Reform: 
Findings  of  1997  50-State  Survey.  Three 
States  reported  having  adopted  this 
provision  al  the  end  of  calendar  year 
1997:  Maine.  Mississippi,  and 
Wisconsin.  According  lo  1996  quality 
control  data,  these  three  Slates  account 
for  roughly  5  percent  of  all  applicable 
households.  Therefore  the  savings 
estimate  in  FY  1997  assumes  only  these 
Stales  implement  this  child  support 
provision,  thereby  effecting  5  percent  of 
all  households  that  could  be  subject  to 
this  provision,  and  further  assumes  a 
gradual  expansion  of  the  Stales  selecting 
this  option  so  that  1 0  percent  of  all 
households  are  subject  to  this  provision 
by  FY  2003.  The  estimate  was  adjusted 
fruther  based  on  the  assiimption  that, 
operating  at  maximum  effectiveness. 
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States  would  only  be  able  to  correctly 
identify  and  sanction  75  percent  of 
applicable  offenders. 

The  estimate  of  the  number  of  non- 
custodial parents  disqualified  for  food 
stamp  benefits  from  this  provision  was 
calculated  as  the  total  unrounded 
savings  from  non-custodial  parents 
(S3.668  million)  divided  by  an 
estimated  average  annual  food  stamp 
benefit  ($916.92  =  S76.41  times  12 
months). 

Slimming  together  the  estimates  for 
both  custodial  and  non-custodial 
parents,  we  estimate  that  8.000  people 
will  be  disqualified  as  a  result  of 
complying  and  receiving  additional 
income  from  child  support  in  FY  1999. 
68.000  custodial  parents  will  have 
benefits  reduced  due  to  higher  amotints 
of  child  support  income  as  a  result  of 
this  provision.  We  estimate  the  FY  1999 
cost  savings  to  be  $15  million  and  the 
five-year  cost  savings  for  FY  1999 
through  FY  2003  to  be  $90  million. 
Section  823 — Disqualification  for 
Child  Support  Arrears:  This  provision 
allows  States  to  disqualify  individuals 
for  any  month  during  which  they  are 
delinquent  in  any  court-ordered  child 
support  payment.  This  provision  is 
optional.  This  provision  affects 
participants  to  the  extent  States  choose 
to  implement  this  provision  and  to  the 
extent  they  have  court-ordered  child 
support  responsibilities  and  they  are 
delinquent  in  their  payments.  We 
estimate  that  approximately  3,000 
persons  will  be  disqualified  as  a  result 
of  this  provision  in  FY  1999.  We 
estimate  the  FY  1999  cost  savings  to  be 
$5  million  and  the  five-year  cost  savings 
for  FY  1999  through  FY  2003  to  be  $25 
million. 

The  estimate  of  savings  for  this 
provision  was  based  on  the  1995  report. 
Non-Custodial  Fathers:  Can  They  A5ord 
to  Pay  More  Child  Support,  by  Elaine 
Sorenson  at  the  Urban  Institute.  There 
were  an  estimated  825,000  custodial 
mothers  participating  in  the  child 
support  system  (in  tV-D  programs)  with 
child  support  orders  not  receivmg 
support  in  1990.  It  was  assumed  that  for 
every  custodial  mother  with  an  order 
and  without  support,  there  was  a  non- 
custodial father  in  arrears.  Estimating 
that  almost  7  percent  (the  national 
average  of  1  in  14  Americans  receiving 
food  stamps)  of  them  were  receiving 
food  stamp  benefits,  it  was  calculated 
that  in  1990  there  were  more  than 
56.000  non-custodial  fathers  receiving 
food  stamps  who  were  in  arrears  for 
court-ordered  child  support.  This 
number  was  inflated  by  1.5  percent  per 
year  to  reflect  growth  in  the  child 
support  system,  consistent  with 
information  from  the  Department  of 


Health  and  Human  Services.  The 
estimate  of  savings  for  this  provision 
was  based  on  an  estimated  average 
monthly  benefit  per  person  ($76.41). 
The  total  savings  was  calculated  as  the 
product  of  the  luunber  of  non-custodial 
fathers  in  arrears  for  child  support  times 
the  annual  benefits  they  would  lose  due 
to  disqualification  (64,883  people  times 
$76.41  per  month  times  12  months). 

This  product  was  adjusted  for 
asstunptions  regarding  the  proportion  of 
food  stamp  households  in  States 
choosing  to  implement  this  provision 
and  the  State's  ability  to  identify  and 
sanction  the  appropriate  individuals. 
The  Slate  option  assumptions  were 
based  on  the  May  1998  FNS  report. 
State  Food  Stamp  Choices  Under 
Welfare  Reform:  Findings  of  1997  50- 
State  Survey,  indicating  that  three  States 
reported  operating  this  provision  at  the 
end  of  1997:  Ohio,  Oklahoma  and 
Wisconsin.  According  to  1996  food 
stamp  quality  control  data,  these  three 
States  account  for  approximately  5 
percent  of  all  applicable  households. 
The  savings  estimate  was  adjusted  to 
reflect  that  5  percent  of  the  States  would 
implement  this  provision  in  FY  1997, 
growing  to  10  percent  by  FY  2003.  The 
estimate  was  adjusted  further  based  on 
the  assumption  that,  operating  at 
maximum  effectiveness.  States  would 
only  be  able  to  correctly  identify  and 
sanction  75  percent  of  applicable 
offenders.  In  FY  1999,  for  example,  the 
savings  was  calculated  by  taking  the 
product  of  the  5  percent  state  phase-in 
and  the  assumption  of  75  percent 
cooperation  and  multiplying  it  by  the 
total  savings.  The  estimate  of  the 
number  of  individuals  disqualified  for 
food  stamp  benefits  from  this  provision 
was  calculated  as  the  total  utuxiunded 
savings  ($2,667,000)  divided  by  an 
estimated  average  annual  food  stamp 
benefit  ($916.92). 

Section  829  and  91 1 — No  Incnase  for 
Penalties  in  Other  Programs — Section 
829  provides  that  if  a  household's 
benefits  are  reduced  under  a  Federal, 
State,  or  local  means-tested  public 
assistance  program  for  failure  to  perform 
a  required  action,  the  household  may 
not  receive  an  increased  food  stamp 
allotment  as  a  result  of  the  decrease  in 
income  due  to  the  reduced  public 
assistance  payment.  This  applies  to  both 
intentional  and  unintentional  failures  to 
take  a  required  action.  In  addition  to  not 
increasing  allotments.  States  may 
reduce  the  Food  Stamp  allotment  by  up 
to  25  percent.  Section  91 1  prohibits  an 
increase  in  food  stamp  benefits  as  the 
result  of  a  decrease  in  Federal,  State,  or 
local  means-tested  assistance  benefits 
because  of  fraud.  Participants  will  be 
affected  by  these  provisions  to  the 


extent  their  benefits  are  reduced  for 
failure  to  perform  a  required  action  or 
for  fraud.  The  effect  of  the  provisions 
also  depends  on  the  cooperation  of 
other  programs  in  notifying  the  food 
stamp  agency.  We  estimate 
approximately  6,000  participants  will  be 
affected  bv  these  provisions  in  FY  1999. 
We  estimate  that  in  FY  1999-2003  the 
number  of  recipients  affected  by  this 
provision  will  be  (in  thousands) 
6,6,6,7,7  respectively.  We  estimate  the 
cost  savings  for  FY  1999-2003  to  be  (in 
millions)  $5,  S5,  $10,  $10,  $10.  We 
estimate  the  five-year  cost  savings  for 
FY  1999  through  FY  2003  to  be  $25 
million. 

Food  stamp  savings  from  these 
provisions  results  from  two  sources:  (1) 
a  mandatory  prohibition  on  increasing 
food  stamp  benefits  when  individuals 
receive  lower  benefits  in  other  means- 
tested  programs  for  failure  to  comply 
with  a  required  action,  and  (2)  an 
optional  provision  to  decrease  food 
stamp  benefits  by  no  more  than  25 
percent. 

The  estimate  for  savings  from  the 
mandatory  prohibibon  on  increasing 
benefits  was  based  on  the  Department  of 
Health  and  Human  Services' 
Administration  for  Children  and 
Families  data  regarding  the  average 
number  of  people  sanctioned  monthly 
from  the  lOBS  program  in  May  1994. 
This  serves  as  a  proxy  for  the  number 
of  individuals  that  receive  reduced 
benefits  from  a  means-tested  program 
for  failure  to  perform  a  required  action 
or  for  fraud,  and  is  the  best  available 
data.  (Data  on  fraud  in  other  programs 
is  unavailable.)  There  were  almost 
13,000  monthly  first  sanctions,  1.876 
monthly  second  sanctions  and  375 
monthly  third  sanctioos.  First  sanctions 
were  assumed  to  result  in  instant 
compliance  and  therefore  last  zero 
months  in  duration.  This  assumption  is 
based  on  1994  information  from  the 
Department  of  Health  and  Human 
Service,  Administration  on  Children 
and  Families  (ACT).  ACF  does  not  have 
any  more  recent  information.  Second 
sanctions  w^ re  assumed  to  have  an 
average  duration  of  three  months  and 
third  sanctions  were  assumed  to  have  an 
average  duration  of  six  months.  The 
savings  from  the  mandatory  prohibition 
on  increasing  food  stamp  benefits  was 
calculated  as  the  sum  of  the  products  of 
the  number  of  individuals  sanctioned, 
the  average  AFDC  benefit  lost  times  the 
FSP  benefit  reduction  rate  of  30  percent, 
and  the  duration  of  the  sanction.  The 
average  AFDC  benefit  reduction  was 
taken  from  the  average  AFDC  benefit  per 
person  reported  in  the  1996  Green  Book 
and  inflated  over  time.  ((1,876  monthly 
second  sanctions  times  12  months  times 


the  average  AFDC  benefit  lost  which 
equals  $143  times  30  percent  FSP 
benefit  reduction  times  3  months)  plus 
(375  monthly  third  sanctions  times  12 
months  times  the  average  AFDC  benefit 
lost  which  equals  $143  times  30  percent 
FSP  benefit  reduction  times  6  mooths)] 

The  estimate  for  savings  from  the 
State  option  to  decrease  food  stamp 
benefits  by  no  more  than  25  percent  was 
based  on  an  estimated  average  monthly 
food  stamp  benefit  per  person  and  the 
JOBS  sanction  data.  The  savings  was 
calculated  as  the  product  of  the  number 
of  individuals  sanctioned,  25  percent  of 
the  average  food  stamp  benefit  per 
person  and  the  duration  of  the  sanction 
This  estimate  was  adjusted  to  account 
for  the  proportion  of  food  stamp 
households  in  States  expected  to 
exercise  this  optional  provision — 10 
percent  in  1997  and  growing  to  20 
percent  by  2003.  This  was  lased  on 
information  provided  in  the  May  1998 
FNS  report.  State  Food  Stamp  Policy 
Choices  Under  Welfare  Reform: 
Findings  of  1997  50-State  Survey.  Seven 
States  reported  having  adopted  this 
optional  provision  at  the  end  of  1997: 
Connecticut,  Iowa,  Kentucky,  Michigan, 
Mississippi,  Montana  and  Tennessee. 
According  to  1996  food  stamp  quality 
control  data,  these  seven  States  account 
for  approximately  10  percent  of  all  food 
stamp  cash  assistance  households. 

The  savings  estimates  for  the 
mandatory  and  optional  portions  of  the 
provisions  were  summed.  The  estimate 
of  the  number  of  individuals  receiving 
a  reduction  in  food  stamp  benefits  due 
to  these  provisions  was  calculated  as  the 
total  unrounded  savings  divided  by  an 
estimated  average  annual  food  stamp 
benefit.  1(1 .876  monthly  second 
sanctions  times  12  months  times  the 
average  AFDC  benefit  lost  which  equals 
$143  times  30  percent  FSP  benefit 
reduction  times  3  months)  plus  (375 
monthly  third  sanctions  times  12 
months  times  the  average  AFDC  benefit 
lost  which  equals  $143  times  30  percent 
FSP  benefit  reduction  times  6  months) 
plus  the  sum  of  (1,876  times  12  months 
times  the  average  FSP  benefit  per  AFDC 
household  which  equals  $259.96  times 
.25  reduction  times  3  months)  and  (375 
times  the  average  FSP  benefit  per  AFDC 
household  which  equals  $259.96  times 
.25  reduction  times  6  months)) 

Background 

On  August  26. 1996.  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193.  (PRWORA).  was  enacted.  PRWORA 
amended  the  Food  Stamp  Act  of  1977  7 
U.S.C.  2011,  et  seq.  (The  Act),  by  adding 
new  Food  Stamp  Program  (the  Program) 
eligibility  requirements,  increasing 


existing  penalties  for  failure  to  comply 
with  Program  rules,  and  establishing  a 
time  limit  for  Program  participation  of 
three  fnonths  in  three  years  for  able- 
bodied  adults  without  children  who  are 
not  working.  Thirteen  sections  of  the 
PRWORA  are  addressed  in  this 
rulemaking.  State  agencies  were 
required  to  implement  most  of  these 
provisions  upon  enactment  for 
applicant  households  and  at 
recertification  of  participant 
households.  Some  of  these  provisions 
were  required  to  be  implemented  at 
dates  of  enactment,  and  those  instances 
are  discussed  below.  The  requirements 
of  each  provision  are  discussed  below. 

The  Department  is  proposing  to 
codify  many  of  the  new  provisions  in  7 
CFR  273.11.  "Action  on  Households 
with  Special  Circumstances".  The 
proposed  new  or  increased  penalties 
will  amend  7  CFR  273.16.  Because  of 
the  complexity  of  the  new  food  stamp 
time  limit  for  able-bodied  adults,  the 
Department  is  proposing  to  add  a  new 
regulatorj'  section  to  codify  these 
requirements.  7  CFR  273.24.  The 
discussion  below  follows  this 
organizational  structure. 

7  CFR  273.11— Action  on  Households 
%vith  Special  Circumstances 

Ban  on  Increased  Benefits  for  Failure  to 
Take  Required  Action  or  Fraud — 7  CFR 
273.11(k) 

Current  regulations  at  7  CFR  273.11(1) 
provide  that  a  State  agency  shall  not 
increase  food  stamp  benefits  when 
benefits  received  under  another  means- 
tested  Federal.  State  or  local  welfare  or 
public  assistance  program  have  been 
decreased  due  to  an  intentional  failure 
to  comply  with  a  requirement  of  the 
program  that  imposed  the  benefit 
decrease.  This  provision  does  not  apply 
in  the  case  of  individuals  or  households 
subject  to  a  food  stamp  work  sanction 
imposed  under  7  CFR  273.7(g)(2).  If  the 
other  program  will  not  cooperate  in 
providing  information  sufficient  to 
enforce  7  CFR  273.11(k).  the  SUte 
agency  is  not  held  responsible  for 
noncompliance  as  long  as  the  State 
agency  has  made  a  good  faith  efiort  to 
obtain  the  information. 

Section  829  of  PRWORA  amended 
Section  8(d)  of  the  Act.  7  U.S.C.  2017(d). 
to  provide  that  if  the  benefits  of  a 
household  are  reduced  under  a  Federal. 
State,  or  local  law  relating  to  a  means- 
tested  public  assistance  program  for  the 
failure  of  a  person  to  perform  an  action 
required  under  the  law  or  program  the 
household  may  not  receive  an  increased 
allotment  as  the  result  of  that  decrease, 
and  the  State  agency  may  reduce  the 
household's  food  stamp  allotment  by 


not  more  than  25  percent.  This 
provision  applies  whether  or  not  the  act 
leading  to  the  decrease  in  benefits  was 
intentional.  The  prohibition  on 
increasing  food  stamp  benefits  is 
appUcable  for  the  duration  of  the 
reduction  imposed  by  the  other 
program.  If  the  reduction  is  the  residt  of 
a  failure  to  perform  an  action  required 
under  part  A  of  title  fV  of  the  Social 
Security  Act.  42  U.S.C  601.  et  seq. 
(Temporary  Assistance  for  Needy 
Families  (TANF)),  the  State  agency  may 
use  the  rules  and  procedtuvs  that  apply 
under  part  A  of  title  IV  to  reduce  the 
food  stamp  allotment. 

The  Department  proposes  to  amend  7 
CFR  273.11(k)(l)  to  provide  that  a 
"means-tested  public  assistance 
program"  for  purposes  of  the  restriction 
imposed  by  Section  829  of  PRWORA 
shall  include  any  public  or  assisted 
housing  under  "Title  I  of  the  United 
States  Housing  Act  of  1937,  any  State 
program  funded  under  part  A  of  Title  IV 
of  the  Social  Security  Act,  and  any 
program  for  the  aged,  blind,  or  disabled 
under  Titles  I.  X.  XIV.  or  XVI  of  the 
Social  Security  Act.  and  State  and  local 
general  assistance  as  defined  in  7  CFR 
271.2.  Title  XIX  was  not  included 
because  Medicaid  benefits  are  not 
counted  as  income  for  food  stamp 
purposes.  The  Department  also  proposes 
that  "reduced"  will  mean  decreased, 
suspended,  or  terminated. 

Tne  Department  would  like  to  point 
out  that  the  requirement  of  the 
assistance  program  does  not  have  to  be 
comparable  to  a  food  stamp  program 
requirement. 

"rhe  Department  plans  to  retain  the 
current  requirement  at  7  CFR  273.11(k) 
which  provides  that  this  restriction 
must  be  applied  to  all  applicable  cases. 
In  addition,  the  Department  proposes  to 
retain  the  current  provision  that  if  a 
State  agency  is  not  successful  in 
obtaining  the  necessary  cooperation 
from  another  Federal.  State  or  local 
means-tested  welfare  or  public 
assistance  program  to  enable  it  to 
comply  with  the  requirements  of  this 
provision,  the  State  agency  shall  not  be 
held  responsible  for  noncompliance  as 
long  as  the  State  agency  has  made  a 
gooid  faith  effort  to  obtain  the 
information.  However,  the  Department 
expects  the  State  agency  to  act  on 
information  that  it  has  available,  such  as 
information  on  TANF  participants.  The 
Department  proposes  that  the  State 
agency  obtain  iiiformatioo  about 
sanctions  and  changes  in  those 
sanctioos  directly  from  the  assistance 
programs  and  not  rely  on  the 
households  to  provide  the  information. 
This  may  be  done  through  computerized 
listings  or  other  means.  The  Department 
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does  QOt  propose  changing  the  reporting 
requirements  for  households. 

The  Department  proposes  that  the 
restriction  imposed  by  Section  829  only 
apply  if  assistance  benefits  are  reduced 
for  failure  of  a  member  of  a  household 
to  perform  an  action  required  under  a 
Federal.  State,  or  local  law  relating  to  a 
means-tested  public  assistance  program 
if  the  person  was  receiving  such 
assistance.at  the  time  the  reduction  was 
imposed.  In  other  words,  the 
prohibition  imposed  by  Section  829 
would  aot  a{>piy  to  a  failure  to  take  an 
action  at  the  tiine  of  initial  application 
for  an  assistance  program.  If  the  person 
was  not  already  participating,  benefits 
could  not  be  "reduced."  With  the 
following  exceptions,  this  provision 
would  apply  to  reductions  imposed 
during  the  period  beneBts  were 
originally  authorized  by  the  other 
program  and  to  reductions  imposed  at 
the  time  of  application  for  continued 
benefits  if  there  is  no  break  in 
participation.  The  Department  does  not 
consider  reaching  a  lime  limit  for  time- 
limited  benefits  or  having  a  child  that  is 
not  eligible  because  of  a  family  cap  as 
failures  to  perform  an  action  required  by 
an  assistance  program.  The  person  or 
persons  simply  no  longer  meet  the 
eligibilit^criteria  for  assistance. 
Further,  the  Department  does  not  intend 
this  provision  to  apply  to  purely 
procedural  requirements  such  as  failure 
to  submit  a  monthly  report  or  failure  to 
reapply  for  assistance. 

The  Department  is  proposing  that  the 
household  member  does  not  have  to  be 
certified  for  food  stamps  at  the  time  of 
the  failure  to  perform  a  required  action 
for  this  provision  to  apply.  If  a 
reduction  in  the  assistance  benefits  is  in 
force  at  the  time  of  the  food  stamp 
application,  food  stamp  benefits  would 
be  computed  in  a  manner  that  would 
prevent  a  higher  food  stamp  allotment 
as  a  result  of  the  failiu«  to  take  the 
required  action. 

The  Department  proposes  to  give 
States  flexibility  in  detennining  how  to 
prevent  an  increase  in  food  stamp 
benefits.  For  example,  the  State  may 
compute  the  exact  amount  of  assistance 
the  household  would  have  received 
each  month  but  for  the  penalty.  Or,  the 
State  may  determine  the  amount  of  the 
decrease  at  the  time  it  was  first  imposed 
and  attribute  that  amount  as  additional 
assistant  without  regard  to  other 
changes  in  household  circumstances  for 
the  duration  of  the  penalty.  For 
example,  a  household's  original  grant  is 
reduced  by  350.  No  matter  what  the 
grant  is  in  subsequent  months,  the  State 
will  increase  it  by  $50  to  find  out  what 
the  grant  should  have  been.  As  an 
alternative,  the  State  agency  may 


increase  the  actual  assistance  received 
on  an  individual  case  basis  by  the  same 
percentage  as  the  original  reduction.  For 
example,  if  the  original  grant  of  $100  is 
reduced  by  25  percent  to  $75,  no  matter 
what  the  grant  is  in  subsequent  months, 
the  State  agency  will  increase  it  by  25 
percent  to  find  out  what  the  grant 
should  have  been.  Finally,  instead  of 
computing  each  reduction  on  an 
individual  case-by-case  basis,  the  State 
agency  may  choose  to  increase  the 
assistance  grant  of  all  households  that 
fail  to  perform  a  required  action  by  the 
same  flat  percent,  not  to  exceed  25 
percent.  For  example,  for  all  households 
that  fail  to  perform  a  required  action,  no 
matter  what  their  actual  individual 
percentage  decrease  is,  the  State  agency 
may  choose  to  increase  everyone's 
actual  aasistance  grant  by  25  percent. 

Section  B{d)(l)(A)  of  the  Act,  as 
amended  by  Section  829  of  PRWORA, 
provides  that  the  household  may  not 
receive  an  increase  in  food  stamp 
benefits  and  Section  (8)(d)(l)(B) 
provides  that  State  agencies  may  reduce 
the  food  stamp  allotments  by  not  more 
than  25  percent.  The  Department 
interprets  these  sections  to  mean  that 
the  State  agency  must  prevent  an 
increase  in  food  stamp  benefits  and,  in 
addition,  it  may  reduce  the  food  stamp 
allotment  by  up  to  25  percent.  If  the 
State  agency  opts,  under  the  flexibility 
discussed  in  the  preceding  paragraph,  to 
use  a  flat  percentage  to  prevent  an 
increase  in  food  stamp  benefits  for  all 
households  that  contain  a  member  who 
failed  to  take  a  required  action,  the 
Department  believes  that  that 
percentage  should  also  not  be  more  than 
25  percent. 

If  a  percentage  is  computed  for  an 
individual  case,  the  percentage  must  be 
applied  to  the  assistance  payment  before 
any  amount  is  recouped  to  repay  a  prior 
assistance  overissuance.  Likewise,  if  a 
percentage  is  used  as  a  standard 
measure  of  reduction,  it  must  be  applied 
to  the  food  stamp  allotment  before  any 
amount  is  recouped  to  repay  a  prior 
food  stamp  overissuance. 

Section  829  of  the  PRWORA  also 
amended  Section  8(d)(2)  of  the  Act  to 
provide  that  if  benefits  are  reduced  for 
a  failure  of  an  individual  to  perform  an 
action  required  under  a  program  under 
Title  rV-A  of  the  Social  Security  Act 
(TANF),  the  State  agency  may  use  the 
TANF  rules  and  procedures  to  reduce 
the  food  stamp  allotments.  Under  the 
TANF  program,  households  are 
sometimes  sanctioned  for  30  percent  of 
the  grant.  The  Department  interprets  the 
reference  to  use  of  TANF  rules  and 
procedures  to  apply  only  to  procedural 
aspects  such  as  budgeting  procedures 
and  combined  notices  and  hearings.  The 


Department  does  not  interpret  it  as 
allowing  a  percentage  reduction  greater 
than  25  percent  even  though  the  TANF 
reduction  may  be  more  than  25  percent. 

A  number  of  States  have  expressed 
concern  about  indefinite  and  permanent 
penalties.  An  indefinite  penalty  may 
occur,  for  example,  when  a  person  is 
determined  to  be  ineligible  for  a 
particular  program  for  2  months  or  until 
he  or  she  complies  with  a  certain 
requirement.  In  some  cases  the  person 
may  not  reapply  for  the  other  assistance 
program  or  may  not  be  given  an 
opportunity  to  cure  the  violation 
because  they  may  become  ineligible  for 
some  other  reason,  such  as  having 
children  reach  the  age  of  18.  Also,  some 
assistance  programs  only  keep  records 
for  a  limited  time  and  may  be  unable  to 
provide  the  food  stamp  office  with  the 
information  necessary  to  enable  it  to 
prohibit  an  increase  in  food  stamp 
benefits.  The  Department  believes  that  a 
stricter  penalty  should  not  be  imposed 
for  a  failure  to  perform  a  required  action 
in  another  program  than  the  penalty 
imposed  for  the  first  time  a  person 
commits  an  intentional  food  stamp 
program  violation.  In  most  cases  the 
penalty  for  the  first  food  stamp  violation 
is  a  1-year  disqualification.  Therefore,  if 
the  other  assistance  program  assigns  a 
disqualification  period  of  longer  than 
one  year  or  an  indefinite  or  permanent 
disqualification  period,  the  Department 
proposes  that  that  the  maximum  length 
of  the  food  stamp  disqualification  under 
Section  B(d)  of  the  Act  be  no  more  than 
one  year.  Further,  the  Department 
proposes  that  the  State  agency  be 
allowed  to  shorien  the  disqualification 
period  to  less  than  one  year  if  the  State 
becomes  aware  that  the  person  would  be 
ineligible  for  assistance  for  some  other 
reason. 

If  an  individual  fails  to  perform  a 
required  action  in  a  State  or  local 
assistance  program,  and  the  individual 
moves  within  the  State,  the  Department 
proposes  that  the  disqualification  goes 
with  that  person,  but  that  it  be 
terminated  if  the  person  is  ineligible  for 
the  assistance  program  for  some  other 
reason  or  if  the  individual  moves  out  of 
State.  If  an  individual  fails  to  perform  a 
required  action  in  a  Federal  program, 
and  the  individual  moves,  either 
interstate  or  intrastate,  the  Department 
is  proposing  that  the  State  verify  the 
status  and  continue  the  disqualification 
if  appropriate. 

■The  introductory  paragraph  of  7  CFR 
273.11(k)  currently  provides  in  part  that 
the  prohibition  on  increasing  food 
stamp  benefits  does  not  apply  in  the 
case  of  individuals  or  households 
subject  to  the  food  stamp  work  sanction 
imposed  pursuant  to  7  CFR  273.7(g)(2). 


Some  State  agencies  have  advised  that 
this  provision  is  conhising  and  difficult 
to  administer,  especially  when  another 
program's  penalty'  is  for  a  longer  period 
of  time.  For  example,  a  person  could 
have  a  2-month  food  stamp 
disqualification  and  a  6-month  TANF 
disqualification  for  the  same  violation. 
The  question  is  should  the  person  be 
disqualified  for  food  stamp  purposes  for 
2  months  and  at  the  same  time  have  an 
amount  attributed  as  income  as  the 
result  of  the  TANF  reduction  or  should 
the  person  be  disqualified  for  2  months 
and  then  have  an  amount  attributed  as 
income  for  the  remaining  4  months  in 
order  to  prevent  an  increase  in  benefits 
as  the  result  of  the  TANF  decrease.  The 
law  provides  for  both  a  disqualification 
for  food  stamp  purposes  and  prohibits 
an  increase  in  food  stamp  benefits  for 
the  duration  of  the  reduction  in  the 
other  assistance  program.  Therefore,  the 
Department  is  proposing  that  the  person 
be  disqualified  for  food  stamp  purposes 
and  the  Stale  agency  prohibit  an 
increase  in  food  stamps  as  the  result  of 
the  reduction  in  assistance  for  the 
duration  of  the  reduction  in  assistance 
even  if  there  is  some  overlap.  In  the 
example  presented,  if  the  amount  of  the 
TANF  reduction  was  $20,  the  person 
could  be  disqualified  from  receiving 
food  stamps  for  June  and  luly  and  $20 
could  be  added  to  the  household's 
TANF  income  for  June  through 
November.  The  Department  believes 
that  States  should  be  able  to  take  both 
actions  against  the  household 
simultaneously  since  both  programs  are 
affected  by  the  violation.  This  proposal 
will  also  simplify  the  program  and 
allow  the  State  to  use  TANF  procedures. 
Accordingly,  the  Department  is 
proposing  to  remove  the  sentence  from 
the  regulations  that  provides  that  7  CFR 
273.1  l(k)  shall  not  apply  in  the  case  of 
individuals  or  households  subject  to  a 
food  stamp  work  sanction. 

As  amended  bv  Section  829  of 
PRWORA,  Section  8(d)  of  the  Act 
provides  that  food  stamp  benefits 
cannot  be  increased  as  a  resuh  of  a 
decrease  in  the  another  assistance 
program  "for  the  duration  of  the 
reduction."  The  Department  interprets 
this  to  mean  that  the  prohibition  on 
increasing  benefits  must  be  for  the  same 
months  as  the  decrease  in  assistance  to 
the  extent  possible,  even  if  thare  is  a 
break  in  participation.  If  the  penalty 
caiuot  be  imposed  during  the  first 
month  or  months  of  the  penalty  in  the 
other  program  t>ecause  of  notice  of 
adverse  action  time  frames,  the 
prohibition  on  increasing  food  stamp 
benefits  shall  apply  to  the  remainder  of 
the  assistance  sanction  period.  If  a 


sanction  is  imposed,  and  the  other 
program  subsequently  lifts  the  sanction 
(for  example,  the  person  takes  the 
required  action),  the  food  stamp 
prohibition  on  increasing  benefits  must 
be  lifted  when  the  food  stamp  office 
becomes  aware  of  this. 

The  Department  would  like  to 
emphasize  that  during  the 
disqualification  the  State  agency  must 
act  on  changes  that  would  affect  the 
household's  benefits  which  are  not 
related  to  the  assistance  violation.  For 
example,  if  the  household's  earned 
income  decreases  and  the  TANF  grant  is 
increased  because  of  this,  the  food 
stamp  office  must  take  the  decrease  in 
earned  income  and  the  increase  in  the 
assistance  payment  into  account  for 
food  stamp  purposes. 

In  accordance  with  the  above 
discussion,  the  Department  is  proposing 
to  revise  7  CFR  273. n(k)  in  its  entirety. 

The  current  regulations  at  7  CFR 
273.9(b)(5)(i)  exclude  from  income 
moneys  withheld  from  an  assistance 
payment,  earned  income  or  other 
income  source,  or  moneys  received  from 
any  source  which  are  voluntarily  or 
involuntarily  returned,  to  repay  a  prior 
overpayment  received  bom  that  income 
source,  provided  that  the  overpayment 
was  not  fitjm  income  that  was 
excludable.  The  Department  is 
proposing  to  revise  this  paragraph  so 
that  the  total  amount  of  welfare  or 
public  assistance,  rather  than  the  total 
amount  minus  the  repayment  amount,  is 
counted  as  income  for  food  stamps 
purposes  when  the  overissuance  was 
caused  by  the  household.  To  count  the 
net  amount  of  assistance  would  result  in 
a  household  getting  more  food  stamps  in 
the  month  of  repayment.  For  example, 
if  the  amount  of  the  authorized 
assistance  grant  was  $400,  but  the 
household  will  only  receive  $350 
because  $50  is  going  to  be  recouped  to 
repay  a  prior  overpayment  caused  by 
the  household,  food  stamp  benefits 
would  be  based  on  $400.  To  base  food 
stamp  benefits  on  $350  would  result  in 
an  increase  in  food  stamps  for  that 
month  as  the  result  of  a  failure  of  a 
member  of  the  household  to  take  a 
required  action. 

Prohibition  on  Increasing  Benefits  as  the 
Result  of  Fraud 

Section  911  of  PRWORA  provides  that 
if  an  individual's  benefits  under  a 
Federal.  State,  or  local  law  relating  to  a 
means-tested  welfare  or  a  public 
assistance  program  are  reduced  because 
of  an  act  of  fraud  by  the  individual 
under  the  law  or  program,  the 
individual  may  not,  for  the  duration  of 
the  reduction,  receive  increased  food 
stamp  benefits  as  a  result  of  a  decrease 


in  income  attributable  to  such 
reduction.  We  belie\'es  that  cases  of 
fraud  will  involve  a  failure  to  take  a 
required  action  in  another  program,  e.g. 
failure  to  provide  complete  and  accurate 
information,  and,  therefore,  it  is  not 
necessary  to  distinguish  between  fraud 
and  other  program  violations. 

The  provision  prohibiting  an  increase 
due  to  fraud  is  similar  to  the  provision 
prohibiting  an  increase  due  to  a  failure 
to  perform  a  required  action  except  that 
in  the  case  of  fraud  the  statute  does  not 
reference  the  use  of  TANF  procedures 
nor  an  additional  percentage  penalty. 
The  Department  is  proposing  to  allow 
the  use  of  TANF  procedures  for  TANF 
fraud  cases  including  the  optional 
additional  percentage  reduction  to 
simplify  the  procedures  and  because 
cases  of  fraud  usually  involve  the  failure 
of  a  household  member  to  take  a 
required  action.  Accordingly,  the 
Department  proposes  to  incorporate  the 
prohibition  on  increasing  food  stamp 
benefits  as  the  result  of  a  fraud  into  the 
revision  to  7  CFR  273.1  l(k). 

Comparable  Disqualifications — 7  CFR 
273.11(1) 

Section  819(a)  of  the  PRWORA 
amended  Section  6  of  the  Act,  7  U.S.C. 
2015.  to  establish  requirements  for  Stale 
agencies  that  want  to  impose  the  same 
disqualifications  under  the  Food  Stamp 
f^ogram  that  are  imposed  under  other 
public  assistance  programs.  The 
Department's  proposals  for 
implementing  this  provision  are 
discussed  below. 

Section  6  (i)  of  the  Act  now  provides 
that  if  a  disqualification  is  imposed  on 
a  member  of  a  food  stamp  household  for 
a  failure  of  the  member  to  perform  an 
action  required  under  a  Federal.  State, 
or  local  law  relating  to  a  means-tested 
public  assistance  program,  the  Stale 
agency  may  impose  the  same 
disqualification  on  the  member  of  the 
household  under  the  Food  Stamp 
Program.  Under  section  6(i),  the 
requirement  of  the  other  program  does 
not  have  to  be  comparable  to  a  Food 
Stamp  Program  requirement.  The 
Department  interprets  this  provision  to 
mean  that  the  assistance  program  has  to 
be  authorized  by  Federal,  State  or  local 
law,  but  that  the  specific  requirement 
does  not  have  to  be  specified  in  the  law. 
For  purposes  of  this  provision,  the 
Department  proposes  that  a  "means- 
tested  public  assistance  program"  shall 
mean  any  public  or  assisted  housing 
under  Title  I  of  the  United  States 
Housing  Act  of  1937;  any  State 
temporary  assistance  for  needy  families 
funded  under  part  A  of  Title  IV  of  the 
Social  Security  Act;  and  any  program 
for  the  aged,  blind,  or  disabled  under 
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Titles  I,  X,  XIV,  or  XVI  of  the  Social 
Security  Act;  Medicaid  under  Title  XX 
of  the  Social  Security  Act;  and  State  and 
local  general  assistance  as  defined  in  7 
CFR  271.2. 

Since  the  law  makes  the  comparable 
disqualiHcation  provision  a  State 
option,  the  Department  proposes  to 
allow  State  agencies  the  discretion  to 
apply  this  provision  to  some,  but  not  all. 
means-tested  public  assistance 
programs.  For  example,  the  State  agency 
may  opt  to  apply  TANF 
disqualifications  but  not  general 
assistance  disqualifications.  Further,  the 
Department  proposes  to  allow  State 
agencies  to  choose  which 
disqualifications  within  a  specific 
program  it  wants  to  impose  for  food 
stamp  purposes.  For  example,  the  State 
agency  may  choose  to  disqualify  a 
person  for  food  stamps  who  has  failed 
to  submit  to  a  drug  test  for  TANfF 
piuposes  but  it  does  not  have  to 
disqualify  a  member  of  the  household 
for  all  TANF  failures.  State  agencies  will 
be  required  to  develop  their  own 
tracking  system(s)  for  purposes  of  this 
provision.  The  Department  does  not 
plan  to  change  the  reporting 
requirements  for  households. 

For  purposes  of  this  provision,  the 
Department  proposes  that  this  provision 
only  apply  if  the  person  was  receiving 
assistance  at  the  time  the 
disqualification  was  imposed  by  the 
other  program.  In  other  words,  this 
provision  would  not  apply  to  a  failure 
to  take  an  action  at  the  time  of  initial 
application  for  an  assistance  program.  If 
the  person  was  not  already 
participating,  the  person  could  not  be 
"disquaUfied."  With  the  following 
exceptions,  this  provision  would  apply 
to  disqualifications  imposed  during  the 
period  benefits  were  originally 
authorized  by  the  other  program  and  to 
disqualifications  unposed  at  the  time  of 
application  for  continued  benefits  if 
there  is  no  break  in  participation.  The 
Department  does  not  consider  reaching 
a  time  limit  for  time-limited  benefits  or 
having  a  child  that  is  not  eligible 
because  of  a  family  cap  as  failures  to 
perform  an  action  required  by  an 
assistance  program.  The  person  or 
persons  simply  no  longer  meet  the 
eligibility  criteria  for  assistance. 
Further,  the  Department  does  not  intend 
this  provision  to  apply  to  purely 
procedural  requirements  such  as  a 
failure  to  submit  a  monthly  report  or 
failure  to  reapply  for  assistance 

One  State  agency  has  interpreted 
Section  835  of  PRWORA  as  allowing  a 
comparable  disqualification  for  food 
stamps  when  the  person  is  disqualified 
at  the  time  of  initial  application  for  the 
assistance  program.  Section  835 


amended  Section  ll{i)(2)  of  the  Act,  7 
U.S.C.  2020  (k)(2l.  to  provide  that 
"except  in  the  case  of  disqualification  as 
a  penalty  for  failure  to  comply  vvith  a 
public  assistance  program  rule  or 
regulation."  no  household  shall  have  its 
food  stamp  application  denied  nor  its 
food  stamp  benefits  terminated  solely 
on  the  basis  that  its  application  to 
participate  has  been  denied  or  its 
benefits  have  been  terminated  under 
any  program  for  which  the  household 
filed  a  joint  application  without  a 
separate  determination  by  the  State 
agency  that  the  household  fails  to  satisfy 
the  food  stamp  eligibility  requirements. 
The  Department  interprets  this  change 
as  only  applying  to  joint  applications  for 
recertification.  The  Department's 
position  is  that  a  person  must  first  be 
participating  in  the  assistance  program 
before  he  or  she  can  be  "disqualified." 
Some  examples  of  disqualifications  that 
could  affect  food  stamp  eligibility  are 
disqualifications  imposed  on  Title  fV-A 
participants  for  failing  to  have  a  child 
immunized  or  failing  to  cooperate. 

The  Department  is  proposing  that 
current  assistance  disqualifications  be 
applied  to  food  stamp  applicants  as  well 
as  recipients  who  are  already  receiving 
food  stamp  benefits.  For  example,  if  a 
disqualification  was  imposed  by  another 
assistance  program  while  the  person 
was  participating  in  that  program  and  it 
is  still  in  e^ect  when  the  person 
initially  applies  for  food  stamps,  the 
disqualification  may  be  imposed  at  the 
time  of  the  initial  food  stamp 
application. 

Section  6(i)(2)  or  Uje  Art,  7  U.S.C. 
2015(i)(2),  as  amended  by  Section  819  of 
PRWORA.  provides  that  if  a 
disqualification  is  imposed  on  a 
"member"  of  a  household  for  failure  to 
perform  a  required  action,  the  State 
agency  may  impose  the  same 
disqualification  on  the  "member"  of  the 
household  under  the  Food  Stamp 
Program.  In  some  assistance  programs,  if 
an  individual  fails  to  take  a  required 
action  the  whole  assistance  unit  may  be 
disqualified.  Some  State  agencies  are 
interpreting  Section  6(i)(2J,  which 
allows  use  of  TANF  rules  and 
procedures  for  TANF  cases  to  allow  the 
whole  assistance  unit  to  be  disqualified 
for  food  stamp  purposes  when  the 
whole  assistance  unit  is  disqualified  for 
TANF  purposes.  The  Department 
interprets  the  reference  to  TANF  rules 
and  procedures  as  authorizing  the  same 
notice  and  hearing  requirements  and 
disqualifying  the  person  for  the  same 
months  that  the  person  is  disqualified 
imder  the  TANF  program  in  a 
retrospective  eligibility  system.  For 
example,  if  TANF  counts  all  of  the 
person's  income  while  disqualified. 


then  all  of  the  person's  income  coidd  be 
counted  for  food  stamp  purposes.  The 
Department  expects  these  procedures  to 
vary  from  State  to  State.  The 
Department  does  not  believe  that  the 
intent  was  to  disqualify  the  whole 
household  even  in  TANF  situations. 
Therefore,  the  Department  is  proposing 
that  for  food  stamp  purposes  only  the 
individual  can  be  disqualified,  rather 
than  the  whole  household. 

A  number  of  Slates  have  expressed 
concern  about  indefinite  and  permanent 
disqualification  periods.  In  some  cases 
the  person  may  become  ineligible  for 
some  other  reason,  may  not  reapply  for 
the  other  assistance  program,  or  may 
move  from  the  State  where  the  penalty 
was  imposed  to  another  State  that  does 
not  have  the  same  requirement  so  the 
person  is  luiable  to  comply  and  have  the 
disqualification  lifted.  Also,  some 
assistance  programs  only  keep  records 
for  a  certain  time  period  and  they  may 
be  unable  to  provide  the  food  stamp 
office  with  the  information  necessary  to 
disqualify  the  person.  The  Department 
believes  that  a  strirter  penalty  should 
not  be  imposed  for  a  failure  to  perform 
a  required  action  in  another  program 
than  the  penalty  imposed  for  the  first 
time  a  person  commits  an  intentional 
food  stamp  program  violation.  In  most 
cases  the  penalty  for  the  first  food  stamp 
violation  is  a  1-year  disqualification. 
Therefore,  if  the  other  assistance 
program  assigns  a  disqualification 
period  of  longer  than  one  year  or  an 
indefinite  or  permanent  disquahfication 
period,  the  Department  proposes  that 
that  the  maximum  length  of  the  food 
stamp  disqualification  in  these 
circumstances  be  no  more  than  one 
year.  Further,  the  Department  proposes 
that  the  State  agency  be  allowed  to 
shorten  the  food  stamp  disqualification 
period  if  the  person  becomes  ineligible 
to  participate  in  the  other  program  for 
some  other  reason  during  that  one-year 
time  period. 

Although  Section  6(i)(2)  of  the  Act 
does  not  specify  if  the  food  stamp 
disqualification  period  has  to  be 
concurrent  with  the  disqualification 
period  imposed  by  the  other  assistance 
program,  the  Department  proposes  that 
the  food  stamp  disqualification  period 
be  limited  to  the  same  period  of  time  to 
the  extent  possible.  It  may  not  be 
possible  to  impose  the  fidl 
disqualification  period  because  of  the 
requirements  for  a  food  stamp  advance 
notice  of  adverse  action  in  accordance 
with  7  CFR  273.13.  If  the  State  agency 
does  not  have  time  to  apply  the  full 
disqualification  concurrently  because  of 
notice  of  adverse  action  requirements, 
the  Department  is  proposing  that  the 


Slate  agency  only  apply  the  portion  that 
may  be  impo.sed  concurrently. 

When  a  household  member  Is 
disqualified  from  food  stamp  eligibility 
imder  Section  6(a)(2).  the  Department  is 
proposing  all  of  the  member's  resources 
be  counted  as  they  will  continue  to  be 
available  to  the  household.  However, 
since  this  is  an  optional  provision,  we 
are  proposing  that  State  agencies  be 
allowed  the  option  of  counting  all  or  a 
prorated  share  of  the  income  and 
dedurtible  expenses  of  the  disqualified 
individual.  State  agencies  would  not 
have  the  option  of  excluding  the 
person's  resources  or  all  of  their  income 
because  this  could  be  to  the  household's 
advantage  and  could  conflict  with  the 
previously  discussed  prohibition  on 
increasing  food  stamp  benefits  as  a 
result  of  a  decrease  in  assistance 
benefits  due  to  failure  to  take  a  required 
action. 

Section  6(i)(3)  of  the  Act.  as  amended 
by  Section  819  of  PRWORA.  provides 
that  if  a  member  of  a  household  has 
been  disqualified  under  the  comparable 
treatment  for  disquahfication  provision, 
the  member  of  the  household  so 
disqualified  may.  after  the 
disqualification  period  has  expired, 
apply  for  food  stamp  benefits  and  shall 
be  treated  as  a  new  applicant,  except 
that  a  prior  disqualification  under 
Section  6(d)  of  the  Act  regarding  work 
requirement  disqualifications  shall  be 
considered  in  determining  eUgibility. 
This  places  the  burden  of  initialing  an 
artion  once  the  disqualification  period 
is  over  on  the  household.  The 
Department  interprets  the  language 
regarding  prior  work  disqualifications  to 
mean  that  if  a  person  had  a  food  stamp 
work  violation  in  a  prior  year  and  has 
a  current  food  stamp  work  violation  for 
which  an  overlapping  comparable 
disqualification  is  being  served,  the  next 
food  stamp  work  violation,  if  any,  will 
be  considered  the  third  violation.  If 
there  are  two  or  more  pending 
disqualifications,  the  Department 
proposes  that  the  State  agency  impose 
them  conciurently  but  keep  track  of  the 
number  of  food  stamp  work  violations 
for  purposes  of  determining  if  a 
subsequent  food  stamp  violation  is  the 
second  or  third  violation.  For  example, 
if  an  individual  is  disqualified  in  June 
for  a  food  stamp  work  violation  and  in 
June  and  July  for  a  TANF  violation,  after 
being  disqualified  for  June  and  July  the 
person  will  not  have  to  serve  an 
additional  disqualification  period  and 
the  food  stamp  work  disqualification 
will  have  been  considered  served.  If  the 
whole  household  is  disquaUfied  for  June 
for  a  food  stamp  violation  and  one 
member  is  disqualified  for  Jime  and  July 
for  a  comparable  disquahfication.  the 


household  would  be  disquaUfied  for 
June  and  the  individual  would  be 
disqualified  for  July. 

The  Department  is  proposing  to  add  a 
new  provision  to  7  CFR  273.1(b)(2)(x)  to 
encompass  those  individuals 
disqualified  from  the  Food  Stamp 
Program  based  on  a  disqualification  in 
another  assistance  program  and  to  add 
a  new  section  7  CFR  273.11(1)  to  explain 
the  requirements  as  discussed  above. 

Sertion  819  of  PRWORA  provides  that 
State  agencies  electing  to  impose 
comparable  disqualifications,  must 
specify  in  their  State  Plan  of  Operations 
the  guidelines  the  State  agency  will  be 
u«ing  in  carrying  out  this  provision.  The 
Slate  Plan  discussion  should  include 
the  programs  and  disqualifications  the 
State  has  selerted,  how  information  will 
be  obtained,  time  restrictions  set  for 
indefinite  and  permanent 
disqualification,  TAfJF  procedures  that 
will  be  used,  and  how  the  income  of  the 
person  will  be  counted.  Accordingly, 
the  Department  is  proposing  to  add  a 
new  section  7  CFR  272.2(d)(l)(xiii)  to 
require  that  the  comparable 
disqualification  procedures  be  included 
in  the  Slate  Plan  of  Operation  for  those 
States  electing  to  implement  such  Food 
Stamp  Program  disqualifications. 

SchooLAttendance — 7  CFH  273.11(m) 
and  (nj 

SecUon  103  of  PRWORA  amended 
Part  A  of  Title  IV  of  the  Social  Security 
Act,  42  U.S.C.  601,  et  seq.,  to  provide  for 
block  grants  to  Slates  for  TANF.  The 
title  of  section  404  is  "Use  of  Grants." 
Section  404(i)  provides  that  a  Stale  to 
which  a  grant  is  made  under  section  403 
shall  not  be  prohibited  horn  sanctioning 
a  family  that  includes  an  adult  who  has 
received  assistance  under  the  Food 
Stamp  Program,  if  such  adult  fails  to 
ensure  that  the  minor  dependent 
children  of  such  adult  attend  srjiool  as 
required  by  the  law  of  the  State  in 
which  the  minor  children  reside. 
Section  404(j)  provides  thai  a  Stale  to 
which  a  grant  is  made  under  section  403 
shall  not  be  prohibited  from  sanrtioning 
a  family  that  includes  an  adult  who  is 
older  than  age  20  and  younger  than  age 
51  and  who  has  received  assistance 
under  the  Food  Stamp  Program,  if  surji 
adult  does  not  have,  or  is  not  working 
toward  attaining,  a  secondary  school 
diploma  or  its  recognized  equivalent 
uiiless  such  adult  has  been  determined 
in  the  judgment  of  medical,  psychiatric, 
or  other  appropriate  professionals  to 
lack  the  requisite  capacity  to 
successfully  complete  a  course  of  study 
that  would  lead  to  a  secondary  school 
diploma  or  its  recognized  equivalent. 
We  have  had  several  questions  as  to 
whether  or  not  these  provisions  provide 


for  separate  food  stamp  sanctions  in 
addition  to  TANF  sanctions.  The 
Department  has  interpreted  these 
provisions  to  pertain  to  TANF  sanctions 
only.  States  may  not  apply  a  separate 
food  stamp  sanction  to  households 
based  on  Sections  404(i)  and  (j).  The 
Department  has  come  to  ihis  conclusion 
based  on  the  fact  thai  these  provisions 
are  in  Title  fV  of  the  Social  Sectuity  Act 
and  are  limited  lo  Stales  that  receive  a 
TANF  block  grant.  By  inserting  Sections 
404(i)  and  404(j)  into  the  TANF  statute. 
Congress  impUed  thai  only  TANF 
benefits  would  be  affected.  In  addition, 
the  paragraph  only  references  adults 
receiving  food  stamps;  it  does  not 
reference  food  stamp  sanctions.  Finally. 
Congress  made  no  cross-references  to 
this  provision  in  the  Food  Stamp  Act. 

If  a  food  stamft;bou5ehold's  TANF 
benefits  are  reduced  under  these 
provisions,  however.  States  must  apply 
Section  8(d)  of  the  Act.  as  amended  by 
829  of  PRWORA  Section  8(d)  of  the  Ad 
prevents  an  increase  in  food  stamp 
benefits  if  a  member  of  a  household  fails 
lo  comply  with  another  Federal.  Slate, 
or  local  means-tested  benefit  program 
In  addition.  States  may  apply  Section  6 
of  the  Act.  as  amended  bv  section  819 
of  PRWORA.  Section  6  of  the  Art 
provides  that  if  a  disqualification  is 
imposed  on  a  member  of  a  food  stamp 
household  for  a  failure  of  the  member  to 
perform  an  action  required  under  a 
Federal.  State,  or  local  law  relating  lo  a 
means-tested  public  assistance  program 
the  State  agency  may  impose  the  same 
disquahfication  on  the  member  of  the 
household  under  the  Food  Stamp 
Program. 

Because  we  have  had  questions 
concerning  these  provisions,  we  are 
including  a  reference  to  them  in  7  CFR 
273.11,  Action  on  Households  with 
Special  Circumstances.  We  clarify  thai 
these  are  TANF  only  sanctions. 
However,  we  also  clarify  that,  in  cases 
where  TANF  benefits  are  reduced  or  a 
member  is  disqualified  under  these 
provisions.  Slates  must  prevent  an 
increase  in  food  stamp  benefits  and.  in 
addition,  they  may  reduce  food  stamp 
benefits  by  up  to  25  percent  and  impose 
a  comparable  disqualification  on  the 
member  for  food  stamp  purposes. 

Overlapping  Penalties 

In  addition  to  prohibiting  an  increase 
in  food  stamp  benefits  as  the  result  of 
fraud  or  failure  lo  lake  a  required  artion 
in  an  assistance  program,  the  Slate 
agency  may  opt  to  impose  a  comparable 
disqualification  period.  The  Department 
is  proposing  lo  include  this  provision  in 
the  new  paragraph  7  CFR  273.11(1).  In 
some  cases  a  failure  to  take  a  required 
action  may  also  involve  a  failure  to 
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ensure  that  a  minor  child  attend  school 
or  failure  to  work  toward  attaining  a 
secondary  school  diploma.  In  such  latter 
cases,  the  Department  is  proposing  that 
the  State  agency  choose  under  which 
provision  to  handle  the  cases.  These 
options  are  included  in  the  proposed 
new  paragraphs  7  CFR  273.11(m)  and 
(n). 

Denial  of  Benefits  for  Drug-Belated 
Felony  Convictions— 7  CFR  273.11(0) 

Section  115(a)  of  PRWORA,  42  U.S.C. 
B62a.  provides  that  an  individual 
convicted  of  a  felony  under  either 
Federal  State  law  which  has  as  an 
element  the  possession,  use,  or 
distributioo  of  a  controlled  substance 
(as  defined  in  Section  102(6)  of  the 
Controlled  Substances  Act;  21  U.S.C. 
a02(c))  shall  not  be  eligible  for  benefits 
imder  the  Food  Stamp  Program.  Section 
n5(b)(2)  further  provides  that,  although 
such  an  individual  shall  not  be 
considered  a  member  of  a  household  for 
the  purpose  of  determining  benefits,  the 
individual's  income  and  resources  shall 
be  considered  available  to  the 
household. 

Section  1 15(d)  of  PRWORA  gives 
States  the  option,  through  specific 
legislation  enacted  (by  die  State 
legislature)  after  the  date  of  enactment 
of  PRWOR,\.  to  exempt  any  or  all 
individuals  residing  in  the  State  from 
the  application  of  subsection  (a),  i.e. 
ineligibility  based  on  conviction  for  a 
drug-related  felony  A  State,  through 
legislation,  may  also  limit  the  period  of 
ineligibility  of  individuals  convicted  of 
drug-related  felonies. 

Section  115(c)  of  PRWORA  mandates 
that  State's  electing  to  enforce  Section 
115(a)  must  indicate  in  writing  during 
the  certification  process  whether  the 
applicant,  or  a  member  of  the 
applicant's  household,  has  been 
convicted  of  drug-related  felonies. 

Pursuant  to  Section  116  of  PRWORA. 
Section  115  became  generally  effective 
July  1. 1997,  unless  the  State  opts  out 
of  its  provisions  as  described  above. 
However.  Section  116  further  provides 
that  in  States  that  submit  plans  under 
TANF.  Section  113  is  effective  when  the 
plan  is  submitted  to  the  Department  of 
Health  and  Human  Services  (DHHS). 
Section  115  specifically  provides  that  in 
no  event  can  an  individual  be 
disqualified  under  this  provision  for  a 
conviction  for  a  crime  occurring  before 
August  22.  1996.  the  date  of  PRWORAs 
enactment. 

To  implement  the  provisions  of 
Section  1 15  of  the  PRWORA.  the 
Department  is  proposing  to  amend  7 
CFR  273.11  by  adding  a  new  paragraph 
(o),  which  would  specifically  provide 
that  an  individual  convicted  (under 


Federal  or  State  law)  of  a  felony  which 
has  as  an  element  the  possession,  use, 
or  distribution  of  a  controlled  substance 
(as  defined  in  Section  102(6)  of  the 
Controlled  Substances  Act)  shall  not  be 
considered  a  household  member  for 
Food  Stamp  Program  purposes.  The  new 
paragraph  will  further  provide  that  the 
exclusion  would  not  apply  if  the  State 
had  elected  to  opt  out  of  enforcing 
Section  115  through  legislation,  or 
would  be  in  effect  for  a  limited  time  if 
the  State  bad  elected  to  limit  the  length 
of  the  period  of  disqualification. 
Consistent  with  the  statutory  language, 
the  Department  is  also  proposing  to 
amend  7  CFR  273.11(c)(1)  to  provide 
that  the  income  and  resources  of 
individuals  ineligible  to  participate  in 
the  program  as  the  result  of  convictions 
for  drug-related  felonies  shall  be 
considered  available  to  the  household 
for  purposes  of  determining  eligibility 
and  benefit  levels.  The  Department  is 
also  proposing  a  technical  amendment 
to  7  CFR  273.1(b),  which  vrill  specify 
that  individuals  convicted  of  drug- 
related  felonies  shall  not  be  considered 
household  members. 

We  have  no  discretion  to  mitigate  this 
provision.  However,  those  States  that 
would  like  to  pursue  option  of  opting 
out  or  limiting  the  disqualification 
period  can  contact  States  that  have 
already  done  so  for  information.  The 
following  19  States  have  either  opted 
out  or  limited  the  disqualification  time 
period:  Louisiana,  Oklahoma,  Illinois, 
Michigan.  Miiuiesota.  Ohio,  Wiscoiuin. 
New  Hampshire.  New  York.  Vermont, 
New  Jersey,  North  Carolina,  Colorado, 
Iowa,  Utah,  Hawaii.  Nevada,  Oregon 
and  Washington. 

Disqualification  of  Fleeing  Felons 

Section  821  of  PRWORA  amended 
Section  6  of  the  Act,  7  U.S.C.  2015,  by 
adding  a  new  paragraph  (k)  which 
disqualifies  individuals  who  are  fleeing 
to  avoid  prosecution  or  custody  for  a 
crime,  or  an  attempt  to  commit  a  crime, 
that  would  be  classified  as  a  felony  (or 
in  the  State  of  a  New  Jersey,  a  high 
misdemeanor)  from  participating  in  the 
Food  Stamp  Program.  Section  6(k)  of  the 
Act  as  amended  by  Section  821  of 
PRWORA,  also  disqualifies  individuals 
who  are  violating  a  condition  of 
probation  or  parole  under  a  Federal  or 
State  law. 

To  implement  these  disqualification 
provisions,  the  Department  is  proposing 
to  amend  7  CFR  273.1(b)(2).  which 
defines  the  criteria  for  inclusion  in 
eligible  food  stamp  households,  by 
adding  a  new  paragraph  (xi)  specifically 
providing  that  individuals  who  are 
fleeing  to  avoid  prosecution  or  custody 
for  a  crime,  or  an  attempt  to  commit  a 


crime,  that  would  be  classified  as  a 
felony  (or  in  the  State  of  a  New  Jersey, 
a  high  misdemeanor),  or  who  are 
violating  a  condition  of  probation  or 
parole  under  a  Federal  or  State  law,  are 
not  to  be  considered  members  of 
households  otherwise  eligible  to 
participate  in  the  Program.  The 
Department  is  also  proposing  to  add  a 
similar  provision  through  a  new 
paragraph  (p)  at  7  CFR  273.11. 

The  Department  is  proposing  to 
mandate  that  State  agencies  verify  the 
status  of  applicants  to  determine  if  they 
are  subject  to  the  provisions  of  6(k)  of 
the  Act.  In  doing  so  the  Department  is 
also  proposing  to  provide  State  agencies 
with  broad  discretion  regarding  the 
method  of  verifying  an  applicant's 
status  since  there  are  significant 
differences  between  the  administrative 
structures  of  State  agencies  which  may 
affect  the  nature  of  relationships 
between  welfare  agencies  and  the  State 
or  local  law  enforcement  agencies 
which  would  provide  verification  of  the 
applicants'  status.  One  possible  method 
of  verification  would  be  to  establish  a 
system  under  which  State  or  local  law 
enforcement  agencies  would 
periodically  provide  lists  of  individuals 
subject  to  disqualification  under  this 
section  for  matching  by  welfare  agencies 
to  determine  if  any  applicants  are 
subject  to  disqualification.  The  lists 
would  most  likely  be  in  the  form  of 
computer  tapes.  Depending  on  the  State 
agency's  administrative  structure,  the 
matching  could  be  conducted  at  either 
the  State  or  local  level.  Another 
alternative  would  be  to  include  a  notice 
in  the  application  indicating  that  the 
agency  may  match  data  with  law 
enforcement  agencies  for  the  purposes 
of  verification.  The  Department  wishes 
to  emphasize  that  this  is  one  possible 
method  of  verification  and  that  it  is  not 
our  intent  to  exclude  other  systems  or 
methods  which  may  be  established  by 
State  agencies.  The  Department  is 
suggesting  that,  prior  to  providing 
comments  in  response  to  this  proposed 
rulemaking.  State  agencies  consult  with 
State  and  local  law  enforcement 
agencies  to  determine  the  most  effective 
method  of  verifying  the  status  of 
applicants  to  determine  whether  they 
are  subject  to  the  provisions  of  Section 
6(k)  of  the  Act.  To  implement  this 
provision  the  Department  is  proposing 
to  add  a  new  paragraph  273.2(f)(l)(ix). 

Although  it  is  the  clear  intent  of  both 
the  statute  and  this  proposed  rule  that 
Food  Stamp  Program  participants  who 
are  subject  to  disqualiJBcation  under 
Section  6(k)  of  the  Act  be  terminated 
from  the  program  as  quickly  as  possible, 
State  agencies  may  continue  to  allow 
such  individuals  to  participate  if  so 


requested  by  local,  State  or  Federal  law 
enforcement  authorities  and  if  such 
continued  participation  would  expedite 
or  assist  in  the  apprehension  of 
individuals  fleeing  to  avoid  prosecution 
or  custody. 

Cooperation  With  Law  Enforcement 
Authorities 

Section  837  of  PRWORA  amended 
Section  11(e)(8)  of  the  Act,  7  U.S.C. 
2020(e)(8),  to  require  a  State  agency  to 
furnish,  upon  request,  the  address, 
social  security  number,  and,  if  available, 
photograph  to  any  Federal,  State,  or 
local  law  enforcement  officer  of  any 
household  member.  The  officer  must 
furnish  the  State  agency  with  the  name 
of  the  member  and  notify  the  State 
agency  that  the  member  is  fleeing  to 
avoid  prosecution  or  custody  for  a 
crime,  or  an  attempt  to  commit  a  crime, 
that  would  be  classified  as  a  felony  (or 
in  the  State  of  a  New  Jersey,  a  high 
misdemeanor).  This  provision  also 
applies  if  the  member  is  violating  a 
condition  of  probation  or  parole 
imposed  under  a  Federal  or  State  law. 
or  has  information  necessary  for  the 
officer  to  conduct  an  official  duty 
related  to  the  above-described 
individuals.  The  statute  further  specifies 
that  the  request  must  be  made  in  the 
proper  exercise  of  an  official  duty. 

Tne  Department  is  proposing  to  add  a 
new  paragraph  (vii)  to  7  CFR  272.1(c)(1) 
to  specifically  require  State  agencies  to 
disclose  to  Federal.  State  or  local  law 
enforcement  officers  the  address,  social 
security  number,  and,  if  available, 
photograph  of  any  household  member  if 
the  omcer  fiinushes  the  State  agency 
with  the  name  of  the  member  and 
notifies  the  State  agency  that  the 
member  is  fleeing  to  avoid  prosecution 
or  custody  for  a  crime,  or  an  attempt  to 
conunit  a  crime,  that  would  be  classified 
as  a  felony  (or  in  the  State  of  a  New 
Jersey,  a  high  misdemeanor),  or  is 
violating  a  condition  of  probation  or 
parole  imposed  under  a  Federal  or  State 
law.  The  new  paragraph  also  requires 
disclosure  if  the  information  regarding 
the  household  member  is  necessary  for 
the  officer  to  conduct  an  official  duty 
related  to  the  above-described 
indi\'iduals.  The  Department  would  like 
to  clarify  that  the  policy  of  7  CFR 
272.1(C),  and  will  continue  to  be.  that 
if  an  eligibility  worker  (EW)  believes 
that  a  Food  Stamp  Program  applicant  or 
member  of  a  participating  household 
may  be  fleeing  to  avoid  prosecution  or 
custody  for  a  felony  the  EW  shall  notify 
the  appropriate  law  enforcement 
agency. 

The  Department  would  like  to  clarify 
that  this  provision  in  no  way  requires 
State  agencies  to  collect  photo  IDs  as  a 


condition  of  eligibility.  Though  the 
regulations  at  7  CFR  273.2(f)  require 
State  agencies  to  verify  Identity,  they  are 
very  clear  that  any  document  which 
reasonably  establishes  the  applicant's 
identity  must  be  accepted.  TTie  Slate 
agency  may  not  impose  a  requirement 
for  a  specific  type  of  document  such  as 
a  photo  ID. 

The  Department  would  like  to  clarify 
that  section  837  of  PRWORA  does  not 
supersede  the  confidentiality  provisions 
of  section  11(e)(8)  of  the  Act.  State 
agencies  may,  however,  verify  the  status 
of  applicants  or  household  members  to 
determine  if  they  are  subject  to 
disquaMcaUon  under  Section  6(k)  of 
the  Act. 

Cooperation  With  Child  Support 
Agencies— 7  CFR  273.  ll(q)  and  (r) 

Section  822  of  PRWORA  amended 
Section  6  of  the  Act,  7  U.S.C.  2015.  by 
adding  a  new  paragraph  (1).  This  section 
gives  a  State  agency  the  option  to 
require  cooperation  with  a  Child 
Support  Enforcement  Program 
established  under  title  IV,  part  D  of  the 
Social  Security  Act,  42  U.S.C.  651,  et 
seq..  as  a  condition  of  eligibility. 
Separate  provisions  address  custodial 
and  noncustodial  parents.  For  custodial 
parents,  the  requirement  can  be  waived 
for  good  cause,  but  there  is  no  good 
cause  exception  for  noncustodial 
(including  putative)  parents.  The 
provisions  for  custodial  and 
noncustodial  parents  are  discussed 
separately  below. 

Custodial  Parent— 7  CFR  273.11(ql 

Section  6(e)  of  the  Act,  as  amended  by 
Section  822  ofPRWORA,  allows  State  " 
agencies  to  disqualify  a  natural  or 
adoptive  parent  or  other  individual 
(collectively  referred  to  as  "the 
individual")  who  is  living  with  and 
exercising  parental  control  over  a  child 
imder  the  age  of  18  if  the  custodial 
parent  does  not  cooperate  with  the  Slate 
agency  in  establishing  paternity  and 
collecting  child  support  without  good 
cause.  The  provision  requires  the 
Department,  in  consultation  with  the 
Department  of  Health  and  Human 
Services  (DHHS),  to  develop  standards 
for  what  will  constitute  "good  cause" 
for  failure  of  a  custodial  parent  to 
cooperate.  There  are  two  separate  issues 
to  address:  what  constitutes 
cooperation,  and  what  constitutes  good 
cause.  The  Department  has  discussed 
the  issues  of  good  cause  and 
cooperadon  with  the  DHHS  staff 
responsible  for  TANF  and  the  staff 
responsible  for  Child  Support 
Enforcement.  In  defining  cooperation  of 
the  custodial  parent,  the  Department  has 
based  its  proposal  on  wording  already 


used  by  DHHS.  Therefore,  under 
proposed  food  stamp  regulations  the 
individual  will  be  required  to  cooperate 
with  the  Slate  agency  in  identifying  and 
locating  the  absent  parent  of  the 
child(ren);  establishing  the  paternity  of 
a  child  bom  out  of  wedlock:  obtaining 
support  payments  for  the  child  or  the 
individual  and  the  child;  and  obtaining 
any  other  payments  or  property  due  the 
child  or  the  individual  and  the  child. 
We  also  fist  actions  that  are  relevant  to 
or  necessary  for.  achieving  cooperation: 
appearing  at  an  office  of  the  State  or 
local  agency  or  the  child  support  agency 
to  provide  verbal  or  written  information; 
appearing  as  a  witness  at  judicial  or 
other  hearings  or  proceedings: 
supplying  information  in  establishing 
paternity:  and  paying  to  the  child 
support  agency  any  support  payments 
received  from  the  absent  father. 

The  Department  is  also  proposing  to 
adopt  DHHS'  provisions  concerning 
good  cause  exceptions.  We  list  the 
circtmistances  under  which  cooperation 
may  be  against  the  best  interests  of  the 
child  and  would,  therefore,  not  be 
required.  EstabUshing  paternity, 
securing  support,  or  identifying  and 
providing  information  could  result  in 
physical  or  emotional  harm  to  the  ciiild 
or  the  parent  or  caretaker  relative  whirii 
could  be  determined  good  cause  for  not 
cooperating. 

The  concepts  of  cooperation  with 
child  support  enforcement  agencies,  and 
good  cause  for  failure  to  cooperate,  are 
new  to  the  Food  Stamp  Program,  but 
DHHS  has  used  them  for  some  time  and 
States  are  familiar  with  them.  The 
Department  believes  that  relying  on 
DHHS'  expertise  in  these  areas  is 
initially  the  most  practical  and 
administratively  efficient  alternative. 
The  Department  is  proposing  to  add  a 
new  paragraph  7  CFR  273.1  l(q)  to 
codify  this  provision. 

The  Department  is  proposing  that  the 
State  agency  make  both  the  cooperation 
and  good  cause  determinations.  If  the 
State  agency  delermines  that  the 
custodial  parent  has  not  cooperated 
without  good  cause,  then  that 
individual  (and  not  the  entire 
household)  would  be  ineligible  to 
participate  in  the  Food  Stamp  Program. 
The  statutory  language  did  not  audiorize 
the  disqualification  of  the  entire 
household,  and  so  the  Department  is 
proposing  that  the  disqualification  be 
limited  to  the  offending  custodial 
parent.  The  Department  is  proposing 
that  the  disqualification  period  is  over 
as  soon  as  it  is  determined  that  the 
individual  is  cooperating  with  the  child 
support  agency.  'The  State  agency  must 
have  procedures  in  place  to  re-qualify 
an  individual  once  cooperation  has  been 
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established  We  realize  that  many  States 
already  have  such  procedures  in  place. 
Therefore,  at  this  time,  we  would  like  to 
solicit  conunents  on  those  systems 
already  in  use. 

The  law  did  not  specify  how  the 
income  and  resources  of  the  disqualified 
person  should  be  treated  for  the 
remaining  household  members.  Since 
this  is  an  optional  provision,  the 
Department  is  proposing  that  the  State 
agency  count  all  of  the  individual's 
resources,  but  to  give  State  agencies  the 
option  to  coimt  all  or  a  pro  rata  share 
of  his  income.  The  Department  is 
proposing  to  amend  7  CFR  273.11(c) 
and  273.1(b)(2)(xii)  to  reflect  this  policy. 

Section  6(1)  of  the  Act  prohibits  the 
payment  of  a  fee  or  other  cost  for 
services  provided  under  a  Part  D.  Title 
IV.  Child  Support  Enforcement  Program, 
and  so  the  Department  is  proposing  to 
prohibit  the  charging  of  such  fees  or 
costs. 

The  Department  is  proposing  that  if  a 
State  agency  wants  to  use  the  option  of 
disqualifying  an  individual  who  refuses 
to  cooperate  without  good  cause,  the 
option  must  be  included  in  its  State 
Plan  of  Operation.  Accordingly,  the 
Department  is  proposing  to  add  a  new 
section  7  CFR  272.2(d)(l)(xiv)  to  reflect 
the  above-discussed  requirements. 

Noncustodial  Parent— 7  CFB  273. 1 IM 

Section  822  of  PRWORA  also 
amended  Section  6  of  the  Act  by  adding 
subsection  (ml  to  give  State  agencies  the 
option  to  disqualify  the  noncustodial 
parent  who  refuses  to  cooperate  in 
establishing  the  paternity  of  a  child  and 
provide  support  for  the  child.  This 
provision  requires  the  Department,  in 
considtation  with  DHHS,  to  develop 
standards  for  what  will  constitute 
cooperation  on  the  part  of  the 
noncustodial  parent.  As  mentioned 
previously,  the  Department  has  met 
with  DHHS  stafi  in  developing  this 
proposed  rule,  and  we  are  proposing  to 
adopt  DHHS'  definition  of  cooperation 
as  the  most  practical  approach,  given 
DHHS'  experience  with  the  issue. 

The  Department  is  proposing  that 
refusal  to  cooperate  occurs  if  the 
noncustodial  parent  refuses  to  appear 
for  an  interview;  refuses  to  furnish 
requested  documentation;  refuses  DNA 
testing:  or  fails  to  make  payments  to  the 
Child  Support  Enforcement  agency.  As 
with  the  custodial  parent,  if  the  State 
agency  determines  after  contacting  the 
Child  Support  Enforcement  agency  that 
the  noncustodial  parent  has  refused  to 
cooperate,  then  that  individual  (and  not 
the  entire  household)  would  be 
ineligible  to  participate  in  the  Food 
Stamp  Program.  The  statutory  language 
did  not  audiorize  the  disqualification  of 


the  entire  household,  and  so  the 
Department  is  proposing  that  the 
disqualification  be  limited  to  the 
individual.  Consistent  with  the 
Department's  proposed  treatment  for 
disqualified  custodial  parents,  it  would 
be  the  option  of  the  State  Agency  to 
determine  whether  part  or  all  of  the 
income  and  the  resources  of  the 
individual  refusing  to  cooperate  would 
be  considered  available  to  the  rest  of  the 
noncustodial  parent's  household  under 
this  proposal.  In  addition,  the 
Department  is  proposing  that  the 
disqualification  period  is  over  as  soon 
as  it  is  determined  that  the  individual 
is  cooperating  with  the  child  support 
agency.  The  State  agency  must  have 
procedures  in  place  to  re-qualify  an 
individual  once  cooperation  has  been 
established.  We  realize  that  many  Slates 
already  have  such  procedures  in  place. 
Therefore,  at  this  time,  we  would  like  to 
solicit  comments  on  those  systems 
already  in  use. 

Section  6(m)  of  the  Act  does  not 
permit  a  fee  or  other  cost  to  be  charged 
the  household  for  services  of  the  Child 
Support  Enforcement  agency,  and  the 
Department's  proposal  includes  this 
prohibition.  To  implement  this 
provision,  the  Department  is  proposing 
to  add  a  new  paragraph  7  CFR  273.11(r). 

Section  6  of  die  Act,  as  amended  by 
Section  22  of  PRWORA  also  requires  the 
State  agency  to  provide  safeguards  to 
restrict  the  use  of  information  collected 
by  the  State  agency  to  purposes  for 
which  the  information  is  collected.  The 
Department  believes  that  this  is  an  area 
in  which  the  Slate  agency  should  have 
flexibility  to  establish  the  specific 
safeguards.  The  Department  is  therefore 
proposing  only  to  require  that 
safeguards  be  in  place. 

The  Department  is  proposing  that  if  a 
State  agency  wants  to  use  the  option  of 
disqualifying  the  noncustodial  parent 
who  refuses  to  cooperate,  this  option 
must  be  included  in  its  Slate  Plan  of 
Operation.  The  Department  is  also 
proposing  to  add  a  new  section  7  CFR 
272.2(d)(l)(xiv)  to  require  that  the  States 
that  elect  to  implement  this  provision 
include  these  safeguards  in  dieir  Plan  of 
Operation. 

Disqualification  for  Child  Support 
Aneore— 7  CFR  273.111s) 

Section  823  of  the  PRWORA  amended 
section  6  of  the  Act  by  adding 
subsection  (n)  to  give  State  agencies  the 
option  to  disqualify  a  member  of  any 
household  during  any  month  that  the 
individual  is  delinquent  in  any  pavment 
due  under  a  court  order  for  the  support 
of  the  individual's  child.  The  provision 
also  specifies  that  if  a  court  is  allowing 
the  individual  to  delay  payment  or  the 


individual  is  complying  with  a  payment 
plan  approved  by  a  court  or  the  Child 
Support  Enforcement  agency,  the 
individual  will  not  be  disqualified. 

As  with  the  disqualification  for  failure 
to  cooperate  with  child  support 
enforcement  officials,  the  Department  is 
proposing  that  the  disqualification  for 
child  support  arrears  apply  to  the 
offending  individual  and  not  to  the 
entire  household.  The  statutory 
language  does  not  authorize  the 
disqualification  of  the  entire  household. 
However,  similar  to  the  handling  of  the 
child  support  cooperation  provision 
concerning  the  custodial  and 
noncustodial  parents,  the  Department  is 
proposing  that  it  will  be  the  option  of 
the  State  agency  to  determine  whether 
part  or  all  of  the  income  and  resources 
of  a  disqualified  individual  be 
considered  available  to  the  rest  of  that 
person's  household.  The  Department  is 
proposing  to  add  a  new  section  7  CFR 
273.11(s)  to  implement  the 
disqualification,  and  is  proposing  to 
amend  7  CFR  273.n(c)(2)  and  (3),  and 
273.1(b)  to  incorporate  its  proposed 
treatment  of  the  disqualified 
individual's  income  and  resources. 

Section  6(n)  of  the  Act  specifies  that 
the  individual  will  be  disqualified 
during  any  month  that  the  individual  is 
delinquent  in  any  payment  due. 
Because  an  individual  could  always  pay 
his  or  her  child  support  toward  the  end 
of  the  month,  it  will  be  impossible  to 
know  when  an  individual  is  delinquent 
in  time  to  disqualify  him  or  her  for  that 
month.  Therefore,  under  the 
Department's  proposal  the  State  agency 
must  establish  a  claim  against  the 
household,  in  accordance  with  the 
regulations  at  7  CFR  273.18,  for  any 
month  for  which  it  later  discovers  that 
the  individual  was  delinquent  and 
should  have  been  disqualified. 

The  Department  is  proposing  that  if  a 
Stale  agency  wants  to  use  the  option  of 
disqualification  for  child  support 
arrears,  this  option  must  be  included  in 
its  Plan  of  Operation.  Accordingly,  the 
Department  is  proposing  to  include  this 
section  in  the  new  7  CFR 
272.2(d)(l)(xiv)  to  reflect  the  addition. 

7  CFR  273.16 — DisqualifiGation  for 
Intentional  Program  Violation 

The  current  regulations  at  7  CFR 
273.16  outline  the  procedures  involved 
with  Intentional  Program  Violations 
(IPVs)  and  IPV-related  disqualifications. 
This  proposed  rule  extensively  revises 
this  section  of  the  regulations.  The 
increased  and  additional 
disqualification  penalties  brought  about 
by  sections  813,  814  and  820  of 
PRWORA  that  need  to  be  reflected  in  7 
CFR  273.16  are  included  in  this  rule.  In 


addition,  this  proposed  rule  contains  a 
change  necessitated  by  a  court  action  on 
the  imposition  of  disqualification 
periods.  Clarification  is  also  being 
proposed  for  a  number  of  issues, 
including  the  definition  of  an  IPV. 
Lastiy.  as  part  of  an  effort  to  streamline 
the  regulatory  requirements  and  to 
increase  State  agency  flexibility  in  the 
area,  the  Department  is  proposing  to 
remove  prescriptive  language  and  some 
requirements  in  many  discretionary 
areas  concerning  IPVs  and  the  IPV 
disqualification  process. 

General  Administrative  Responsibilitv— 
7CFR273.16(aj 

The  current  regulations  at  7  CFR 
273.16(a)  specify  a  State  agency's 
responsibility  for  investigating  and 
disqualifying  individuals  who  conunit 
IPVs.  As  part  of  the  regulatory 
reorganization  and  streamlining  effort, 
the  Department  is  proposing  in  this  rule 
to  eliminate  much  of  the  prescriptive 
language  under  this  section.  Under  this 
proposal  at  §  273.16(a),  each  State 
agency  would  be  responsible  for:  (1) 
effectively  and  efficientiy  investigating 
suspected  IPVs;  (2)  establishing  a 
system  for  determining  whether  an 
individual  has  committed  an  IPV:  and 
(3)  when  appropriate,  disqualifying  the 
individual  from  participation  in  the 
Program. 

Definition  of  an  IPV— 7  CFH  273.16(c) 

The  ciment  regulations  at  7  CFR 
273.16(c)  provide  a  definition  for  an 
IPV.  The  Department  is  proposing  to 
make  three  changes  to  this  paragraph. 
The  first  change  would  eliminate  the 
reference  that  this  definition  applies 
only  to  an  administrative 
disqualification  hearing  (ADH).  The 
Department  believes  that  this  definition 
should  also  apply  to  the  other  bases  for 
IPV  determination,  which  are  a  signed 
ADH  waiver,  a  court  finding,  and  a 
signed  disquaUfication  consent 
agreement.  The  second  change  would 
update  the  definition  by  eliminating  the 
reference  to  ATPs  (authorization  to 
participate  documents).  In  its  place,  the 
Department  is  proposing  to  use  the  term 
"authorization  card"  (which  is  defined 
in  section  3(b)  of  the  Act  (7  U.S.C. 
2012(b)(3)))  and  "reusable  documents 
used  as  part  of  an  automated  benefit 
delivery  system"  (access  device).  This 
definition  was  updated  to  specifically 
provide  for  the  acquisition  and  use  of 
electronic  benefit  transfer  (EBT)  cards. 
For  the  third  change,  the  proposed  rule 
would  specifically  include  trafficking  in 
this  definition.  This  is  being  provided 
for  clarification  purposes  only  and  does 
not  constitute  a  change  in  policy.  The 
Department  has  historically  viewed  (and 


continues  to  view)  any  type  of 
U-afficking  as  an  IPV  offense.  Finally,  as 
part  of  the  regulator\'  reorganization, 
this  paragraph  would  be  incorporated 
into  §  Z73.16(b)  in  the  proposed  rule. 

PnWORA  Section  813— Doubled 
Penalties  for  Violating  FSP  Rules 

As  reflected  in  the  current  regulations 
al  7  CFR  273.16(b),  a  graduated  system 
for  IPV  disqualification  penalties  exists. 
Under  this  system,  an  individual  found 
to  have  committed  an  IPV  not  related  to 
the  trading  of  coupons  for  firearms, 
ammunition,  explosives  or  controlled 
substances  would  receive  a 
disqualification  for:  (a)  6  months  for  the 
first  offense;  (b)  12  months  for  the 
second  offense;  and  (c)  a  permanent 
disqualification  for  the  third  o£fen.se.  In 
addition,  an  individual  convicted  of  a 
controlled  substance-related  IPV  would 
receive  a  12  month  disquaUfication  for 
the  first  ofiense  and  a  permanent 
disqualification  for  the  second  offense. 

Section  813  of  PRWORA  amended 
section  6(b)(1)  of  die  Act  (7  U.S.C. 
§  2105(b)(1))  to  increase  the  penalties 
twofold  for  the  non-permanent  offenses. 
Specifically,  unless  the  offense  falls 
under  a  specific  category  requiring  a 
more  stringent  penalty.  Section  6(b)(1) 
now  requires  that  an  individual  be 
disqualified  for  one  year  for  a  first 
finding,  and  for  two  years  for  a  second 
finding  of  IPV.  The  penalty  for  a  third 
finding  of  IPV,  permanent 
disqualification,  would  remain  the 
same.  For  convictions  involving  the 
trading  of  controlled  substances  for 
coupons.  Section  813  of  PRWORA 
requires  that  an  individual  be 
disqualified  for  two  years  for  the  first 
offense.  Accordingly,  the  Department  is 
proposing  to  reflect  these  legislative 
changes  in  §  273.16(c)  of  this  rule. 

PRWORA  Section  814— Disqualification 
of  Individuals  Convicted  of  Trafficking 
$500  or  More 

Section  814  of  PRWORA  amended 
Section  6(b)(l)(iii)of  the  Aci  to 
introduce  more  stringent 
disqualification  penalties  for  those 
individuals  who  traffic  food  coupons. 
Specifically,  under  the  new  legislation, 
individuals  would  be  permanently 
disqualified  from  FSP  participation  if 
they  are  convicted  of  a  trafficking 
offense  of  $500  or  more.  Individuals 
ti-afficking  under  $500  would  continue 
to  be  subject  to  the  same  penalties  as 
other  IPVs,  Accordingly,  the  Department 
is  proposing  to  reflect  this  legislative 
change  in  §  273.16(c)  of  this  rule. 

The  statutory  language  provides  for 
this  penalty  to  take  effect  wh^te  there  is 
an  actual  conviction.  Hence,  the 
increased  trafficking  penalty  would  be 


applied  when  there  is  such  a  finding  by 
a  court  of  appropriate  jurisdiction.  In 
addition,  the  Department  considered 
whether  this  increased  trafficking 
penalt>'  applies  to  violations  seltied  by 
deferred  adjudication.  While  the 
Department  recognizes  that  the  stalulor>' 
language  speaks  of  a  conviction,  and  not 
of  a  finding  or  a  settlement,  die 
Department  believes  that  this  increased 
penally  for  trafficking  may  be  appUed  in 
cases  of  deferred  adjudication. 
Trafficking  for  an  amount  greater  than 
S500  is  undeniably  a  serious  offense.  As 
such,  if  the  case  warrants  the  formal 
involvement  or  inclusion  of  a  Federal, 
stale  or  local  court  process,  then  the 
SUfe  agency  should  apply  the  increased 
penally.  Therefore,  it  is  the 
Department's  intent  in  this  proposed 
rule  to  allow  the  inclusion  of  this 
increased  penalty  in  signed  deferred 
adjudications  in  exactly  the  same 
manner  that  the  existing  penalties  are 
currenUy  included  in  su(i  agreements 
Accordingly,  this  proposal  is  reflected 
in§273.16(c)in  thisrule 

As  opposed  to  deferred  adjudication, 
since  there  is  no  formal  involvement  or 
inclusion  of  a  Federal,  state  or  local 
court  process  in  the  ADH  system,  the 
Department  is  proposing  that  the 
increased  penalty  not  apply  to  IPVs 
determined  as  a  result  of  an  ADH  or  a 
signed  waiver  to  the  right  to  an  ADH. 

When  PRWORA  was  originally 
published,  some  State  agencies  inquired 
as  to  whether  Section  6(b)(l)(iii)s  $500 
benchmark  refers  to  a  single  trafficking 
transaction  or  to  the  cumulative  amount 
trafficked.  The  Department  maintains  a 
long-standing  policy  that  a  series  of 
related  infractions  may  embody  a  single 
IPV.  Therefore,  if  the  cumiUative 
amount  of  the  related  infractions 
making  up  the  IPV  is  greater  than  $500. 
then  the  individual  would  be  subject  to 
the  increased  trafficking  penalty. 

PRWORA  Section  820— Ten  Year 
Disqualification  for  Duplicate 
Participation 

Under  certain  circumstances, 
PRWORA  lengthened  the  penalty 
associated  with  fraudulent  receipt  of 
multiple  benefits.  This  provision  is  in 
section  820  of  PRWORA.  which 
amended  section  6  of  the  Act  (7  US.C. 
§  2015)  by  adding  a  new  paragraph  "(j)". 
Paragraph  (j)  provides  that  "(aln 
individual  shall  be  ineligible  to 
participate  in  the  food  stamp  program  as 
a  member  of  any  household  for  a  10- 
year  period  if  the  individual  is  found  by 
a  Slate  agency  to  have  made,  or  is 
convicted  in  a  Federal  or  Slate  court  of 
having  made,  a  fiaudulenl  statement  or 
representation  with  respect  to  the 
identity  or  place  of  residence  of  the 


70934 


Federal  Register /Vol.  64,  No.  242 /Friday,  December  17,  1999 /Proposed  Rules 


Federal  Register/Vol.  64,  No.  242/Friday.  December  17,  1999/Proposed  Rules 


70935 


individual  in  order  to  receive  multiple 
benefits  simultaneously  under  the  food 
stamp  program." 

The  increase  in  the  penalty  for 
fraudulent  representation  of  identity  or 
residence  to  obtain  multiple  duplicate 
benefits  reflected  in  the  quoted  statutory 
language  is  clearly  intended  to  be  an 
additional  deterrence  against  this  kind 
of  firaud.  However,  the  10-year  period  of 
disqualification  associated  with  this 
provision  does  not  apply  to  all  cases  of 
duplicate  participation  (that  is.  where 
an  individual  receives  food  stamps  as  a 
member  of  more  than  one  household). 
Thete  are  three  criteria  to  consider  in 
determining  whether  this 
disqualificatioD  provision  applies.  First, 
the  individual  must  have  been  found  by 
a  State  agency  or  court  of  committing  a 
certain  unlawful  act.  Second,  the 
\mlawful  act  is  "having  made,  a 
fraudulent  statement  or  representation 
with  respect  to  the  identity  or  place  of 
residence  of  the  individual."  Finally, 
the  purpose  of  committing  this 
misrepresentation  must  have  been  to 
receive  midtiple  benefits  under  the  FSP. 
Section  820  does  not  apply  unless  all 
three  of  these  criteria  are  present. 

The  Department  considered  whether 
it  is  necessary  for  the  individual  to  be 
successfiil  in  obtaining  multiple  benefits 
in  order  for  this  provision  to  apply.  The 


title  of  section  820  of  PRWORA  is 
"Disqualification  for  Receipt  of  Multiple 
Food  Stamp  Benefits ",  however,  the 
language  of  the  text  is  directed  at  the 
penalty  for  the  intentional  act  of 
misrepresenting  information  in  order  to 
receive  multiple  benefits.  The 
Department  has  found  nothing  in  the 
text  or  legislative  history  to  suggest  that 
Congress  intended  the  penalty  to  be 
more  or  less  severe  depending  upon 
whether  the  individual  was  successful 
in  obtaining  the  multiple  benefits. 
Currently,  when  a  household  is 
identified  as  having  one  or  more 
members  who  are  already  receiving 
benefits  as  a  member  of  another 
household  or  in  another  locality,  State 
agencies  are  required  to  investigate  the 
cause  of  the  duplicate  participation  and 
when  appropriate,  pursue  the  matter 
through  the  claims  collection  and/ or 
IPV  referral  process  (7  CFR  272.4(f)(31). 
A  State  agency  is  required  to  take  the 
IPV  referral  route  when  it  believes  it  can 
prove  an  individual's  intent  to  abuse  the 
FSP  by  providing  false  or  misleading 
information  to  receive  benefits  for 
which  the  individual  is  not  entitled. 
Some  State  agencies  pursue  an  IPV 
regardless  of  whether  the  individual 
was  successful  in  being  certified  to 
receive  the  additional  benefits.  The 
Department  believes  that  this  approach 


is  consistent  with  an  aggressive  anti- 
fraud  program  and  strongly  encourages 
diose  State  agencies  which  pursue 
attemptedtas  well  as  successful)  fi^ud 
to  continue  to  operate  under  their 
current  policy.  The  Department 
therefore  proposes  to  make  clear  that  the 
coverage  of  Section  6(j}  provision  also 
applies  to  individuals  who  attempt  to 
receive  multiple  benefits  by 
misrepresenting  their  identity  or 
residence. 

Appropriate  Penalty  Determination 

Prior  to  the  enactment  of  PRWORA 
and  the  implementation  of  its 
predecessor  (the  Mickey  Leland 
Childhood  Hunger  Relief  Act  (Pub.  L. 
103-66)  (Leland  Act)),  only  one  set  of 
disqualification  penalties  existed  for 
IPVs.  This  set  of  disqualification 
penalties,  as  discussed  earlier  in  this 
preamble,  applied  to  all  IPVs  and  began 
with  a  relatively  short  disqualification 
period  for  the  first  finding  of  IPV  and 
culminated  with  a  permanent 
disqualification  for  the  third  IPV 
finding.  The  Leland  Act  and  PRWORA 
changed  this  by  introducing  varying 
disqualification  penalties  for  certain 
types  of  IPV-rolated  offenses. 

Pursuant  to  this  rule  making, 
disqualification  periods  based  on  the 
particular  offense  and  finding  would  be: 


IPV-RELATED  DISQUAUFICATION  PENALTIES 

Oisqualification  type 

RfStHndmg 

Second  finding 

"Any- IPV  , 

12  months  

24  riKsnltis  

Permanent 

Seebelow^  

24  monltis  ._ 

SeetjetoW 

Firearms,  ammunitior,  and  exptosives  retated 

10  ysais  ,-.„ —     ... 
Permanent 

lOyears^  -,., 

See  t»lov»'  

Permanent  (same  as 

Tratlkaong  $500  or  greater  related  

"any" IPV) 2 
See  below' 

'  Since  the  poor  o«ense  (i  e.,  first  or  second)  results  in  a  permanent  disqualification,  the  same  penalty  (pemianent  disqualificallon)  would  be 
applied  i(  tor  some  inexplicable  reason  ttie  individual  was  not  already  permanenlly  disqualified  when  the  subsequent  finding  occurred. 

2  PHWORA  does  not  specity  a  graduated  increase  m  penally  length  tor  subsequent  findings.  The  appropriate  disqualification  penod  lengths  lor 
these  5ut}sequent  occurrences  are  discussed  in  detail  t)elow. 


The  Department  beUeves  that 
clarification  is  needed  to  determine 
which  penalty  takes  precedence  when 
an  IPV  also  is  included  in  one  of  the 
four  special  disqualification  categories 
listed  above.  For  example,  an  individual 
who  has  already  committed  two  IPVs 
may  be  found  to  have  committed  a  third 
IPV  and  the  third  offense  is  for 
duplicate  participation.  In  this  situation, 
the  State  agency  would  need  to 
determine  whether  the  appropriate 
disqualification  would  be  for  10  years 
(for  duplicate  participation)  or 
permanently  (as  is  the  penalty  for  all 
third  IPVs).  The  Department  believes 
that  it  is  appropriate  to  permanently 
disqualify  the  individual.  The 


progressive  penalty  structure  and 
policies  are  key  components  of  program 
integrity.  Progressive  penalties  deter 
repeat  offenders  by  providing  a 
framework  for  clear  and  consistent 
consequences  for  their  actions. 
Although  certain  offenses  are  dealt  with 
more  severely  than  others,  the  FSA 
provides  for  a  maximum  of  three 
offenses.  The  penalty  for  a  third  offense, 
permanent  disqualification,  is  the 
ultimate  redress  for  repeat  violators.  The 
Department  believes  that  it  would  be 
contrary  to  the  Act  to  apply  a  shorter 
penalty  or  to  allow  a  repeat  offender  a 
fotuth  opportunity  to  intentionally 
violate  the  Program  simply  because  of 
the  nature  of  the  offense.  Further,  the 


1 0-year  penalty  for  duplicate 
participation  and  the  2-year  penalty  for 
the  first  finding  involving  controlled 
substances  are  intended  to  deter  these 
more  serious  types  of  offenses.  Thus,  the 
Department  intends  that  the  10-year  and 
2-year  penalties  be  imposed  whenever 
they  apply,  except  when  an  earlier 
disqualification  penalty  was  either  as 
serious,  more  serious  or  the  current 
violation  is  the  individual's  third.  A 
permanent  or  higher  disqualification 
would  always  take  precedence  over  a 
lesser  penalty.  These  decisions  are 
reflected  in  S  273.16(c)  in  this  proposed 
rule. 


Applicability  ofPHWORA 
Disqualification  Penalties 

As  previously  discussed,  sections  813, 
814  and  820  of  PRWORA  amended 
Section  6  of  the  Act  to  either  introduce 
a  new  or  increase  an  existing 
disqualification  penalty  for  committing 
an  IPV.  Questions  have  arisen  as  to 
whether  these  new  penalties  should  be 
applied  to  all  ADHs.  coiul  hearings,  etc.. 
held  subsequent  to  enactment  of  the  law 
(regardless  of  when  the  actual  offense 
occurred)  or  only  to  those  cases  in 
which  the  actual  offense  occurred 
subsequent  to  State  agency 
implementation  of  the  new  legislation. 

PRWORA  set  the  date  of  enactment. 
August  22.  1996,  as  the  effective  date  for 
these  provisions  of  the  law.  As  a  result. 
State  agencies  needed  to  use  their  own 
discretion  as  to  whether  the  new  or 
increased  penalties  should  apply  to 
offenses  that  occurred  prior  to  Stale 
agency  implementation  of  the  new 
legislation.  It  is  therefore  impractical  for 
the  Department  to  introduce  standards 
on  an  issue  for  which  action  has  already 
been  taken. 

Imposition  of  Disqualification 
Penalties— 7  CFR  273.16(a),  (e).  (f).  (g) 
and  (hi 

The  current  regtdations  concerning 
the  imposition  of  disqualification 
periods  specify  that,  if  the  individual  is 
not  certified  to  participate  in  the  FSP  at 
the  time  the  disqualification  period  is  to 
begin,  the  period  shall  take  effect 
immediately  after  the  individual  applies 
for  and  is  determined  eligible  for 
benefits.  A  court  finding  [Garcia  v. 
Concannon  and  Espv,  67  F.  3d  256 
(1995))  in  the  Ninth  Circuit  has  found 
that  this  interpretation  is  not  consistent 
with  Section  6(b)(1)  of  the  Act  (7  U.S.C. 
2015(b)(1)).  The  Court  found  that  an 
individual  should  be  disqualified  from 
the  FSP  immediately  even  though  he/ 
she  may  not  be  eligible  to  participate. 
The  Department  does  not  concur  with 
this  finding.  However,  to  ensiure 
nationwide  consistency  in  this  policy, 
the  Department  is  proposing  in  this  rule 
to  require  State  agencies  to  impose  a 
disqualification  period  for  all  IPV- 
related  disqualifications  as  soon  as 
administratively  possible,  regardless  of 
eligibility.  Under  this  proposal,  a  State 
agency  would  be  required  to  begin  the 
disqualification  no  later  than  the  second 
month  which  follows  the  date  the 
individual  receives  written  notice  of  the 
disqualification. 

Notification  to  Applicant  Households — 
7  CFR  273.16(d) 

The  current  regulations  at  7  CFR 
273.16(d)  specify  that  the  household 


shall  be  notified  in  writing  of  the 
disqualiffcation  penalties  when  it 
applies  for  benefits.  The  Department  is 
proposing,  in  §  273.l6(c)(10)  of  this  rule, 
to  retain  this  requirement.  However, 
much  of  the  prescriptive  language 
would  be  removed. 

Bases  for  Disqualification — 7  CFR 
273.ie(el  through  (h) 

Current  regulations  at  7  CFR  273.16 
allow  any  one  of  the  following  four 
means  as  a  basis  for  disqualification:  (1) 
An  ADH  finding:  (2)  a  signed  waiver  to 
the  right  of  an  ADH;  (3)  a  finding  by  a 
court;  and  (4)  a  signed  disqualification 
consent  agreement  for  cases  of  deferred 
adjudication.  The  Department  is 
proposing  to  retain  these  four  bases  with 
some  streamlining  revisions  which  are 
discussed  elsewhere  in  this  preamble.  In 
addition,  as  part  of  the  regulatory 
reorganization,  these  bases,  currently 
found  in  7  CFR  273.16(e).  (f),  (g)  and  (h). 
would  be  consolidated  into  one 
paragraph  at  §  273.16(d). 

Administrative  Disqualification 
Hearings— 7  CFR  273.16(e) 

The  current  regulations  at  7  CFR 
273.16(e)(1)  discuss  consolidating  an 
ADH  with  a  fair  hearing.  The 
consolidation  of  the  two  hearings  would 
remain  an  option  in  §  273.16(d)(1)  in  the 
proposed  rule.  In  addition,  the 
Department,  in  an  effort  to  increase 
State  agency  flexibility,  is  proposing  to 
remove  prescriptive  language  from  the 
current  paragraph. 

The  current  regulations  at  7  CFR 
273.16(e)(2)  discuss  specific  procedures 
for  conducting  the  ADH.  The 
Department  is  proposing  in  this  rule  to 
allow  those  State  agencies  which 
conduct  ADHs  to  establish  their  own 
procedures.  However,  a  lime  frame  for 
reaching  and  notifying  an  individual  of 
a  hearing  decision  would  still  be 
maintained.  The  current  time  frame  is 
within  90  days  after  the  individual  is 
notified  that  the  hearing  has  been 
scheduled.  Under  this  proposal,  the 
time  fr^me  would  be  within  180  days 
after  the  discovery  of  the  suspected 
violation  or  within  60  days  of  the  date 
of  the  hearing,  whichever  is  sooner. 

The  current  regulations  at  7  CFR 
273.16(e)(3)  discuss  the  advance  notice 
of  the  ADH.  The  Department  is 
proposing  to  remove  redimdant  and 
overly  prescriptive  language.  The 
remaining  language  would  be  found  in 
§273. 16(d)(1)  in  this  proposed  rule. 

The  current  regtdations  at  7  CFR 
273.16(e)(4).  which  discuss  the 
scheduling  of  the  hearing  and  what 
constitutes  timely  good  cause  for  not 
attending  the  hearing,  would  be 
removed  under  the  proposed  rule.  This 


would  provide  a  State  agency  with  more 
flexibility  and  the  ability  to  determine 
its  own  good  cause  criteria,  if  anv.  In 
addition,  all  but  the  first  sentence  of 
paragraph  7  CFR  273.16(e)(5)  would  be 
eliminated.  The  paragraph  containing 
the  remaining  language  stating  that  a 
pending  ADH  or  a  pending  ADH 
decision  would  not  affect  an  individual 
or  household's  right  to  participate  in  the 
FSP  would  be  contained  in  §  273.16(d) 
of  the  proposed  rule. 

The  current  regtdations  at  7  CFR 
273.16(e)(6)  state  Oiat  the  determination 
of  an  IPV  shall  be  based  on  clear  and 
convincing  evidence.  The  Department  is 
not  proposing  to  make  any  change  to 
this  evidentiary  standard.  However,  this 
paragraph  would  be  moved  to 
§  273.16(b)  in  the  proposed  rule. 

The  Department  is  proposing  in  this 
rule  to  eliminate  7  CFR  273.16(e)(7). 
This  paragraph  requires  the  hearing 
authority  decision  to  specify  the 
reasons,  identify  the  supporting 
evidence,  identify  the  pertinent 
regulation,  and  respond  to  reasoned 
arguments.  The  Department  believes 
that  these  requirements  need  not  be 
specified  as  they  are  required  by  due 
process. 

The  current  regulations  at  7  CFlf 
273.16(e)(8)  discuss  the  imposition  of 
disqualification  penalties  and  specif\- 
the  individual's  limited  appeal  rights  of 
an  ADH  decision.  The  imposition  of  the 
disqualification  periods  is  addressed  in 
depth  elsewhere  in  this  preamble.  The 
Department  is  proposing  in  this  rule  to 
reorganize  the  paragraph  containing  the 
individual's  appeal  rights  of  an  ADH 
decision  (7  CFR  273.16(e)(8)(ii))  into 
S  273.16(d)(1). 

The  current  regulations  at  7  CFR 
273.16(e)(9)  discuss  notification  of  the 
ADH  decision  and  related  matters.  The 
Department  is  proposing  only  to  include 
language  from  this  paragraph  stating 
that  the  household  is  to  receive  written 
notification  of  the  ADH  decision  and  the 
impending  disqualification. 

■The  current  regulations  at  7  CFR 
273.16(e)(10)  discuss  local  level  ADHs. 
This  proposal  at  $273. 16(d)(1)  would 
still  allow  local-level  hearings.  The 
Department  is  proposing  to  delete 
prescriptive  language  from  this  section. 
In  addition,  the  Department  would  like 
to  clarify  that  either  the  affected 
individual  or  local  agency  may  appeal  a 
local-level  decision  to  a  State-level 
hearing.  This  is  reflected  in 
§273.16(d)(l)(vii)  of  this  proposed  rule. 

Waived  ADH— 7  CFR  273.16(f) 

The  current  introductor>'  text  al  7  CFR 
273.16(f)  provides  the  State  agencies 
with  the  option  of  establishing 
procedures  for  allowing  an  accused 
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individual  to  waive  his/her  right  to  an 
ADH.  The  Department  is  not  proposing 
any  significant  policy  revisions  in  this 
area.  However,  under  this  proposal,  the 
introductory  text  would  be  designated 
a.s  its  own  paragraph  at  §  273.16(d)(2). 

Current  regulations  at  7  CFR 
273.16(f)(1)  discuss  procedures  for 
advance  notification.  The  proposed  rule, 
in  S  273.18(d)(2).  would  require  that 
each  State  agency  develop  its  own 
waiver  form  and'^provide  the  individual 
written  notification.  In  addition,  the 
waiver/written  notification  must  clearly 
inform  the  affected  individual  that,  once 
the  form  is  signed,  he/she  would  be 
disqualified  from  the  Program. 

The  current  regulations  at  7  CFR 
273.16(f)(2)  discuss  the  imposition  of 
disqualification  penalties  and  the 
individual's  limited  appeal  rights  after 
he/sUe  signs  the  waiver.  The  imposition 
of  the  disqualification  periods  is 
addressed  in  depth  elsewhere  in  this 
preamble.  The  Department  is  proposing 
in  this  nde  to  reorganize  the  paragraph 
containing  the  individual's  limited 
appeal  ri^ts  of  an  ADH  decision  (7  CFR 
273.16(f)(2)(ii)  into  §  273.16(d)(2)). 

The  current  regulations  at  7  CFR 
273.16(f)(3)  discuss  notification  of 
disqualification  and  related  matters.  The 
Department  is  proposing  only  to  include 
a  statement  that  the  individual  is  to 
receive  written  notification  of  the 
impending  disqualification.  This 
revision  would  be  incorporated  into 
S  273.16(c)(ll)  in  this  proposed  rule. 

The  current  regulations  at  7  CFR 
273.16(f)(4)  discuss  waivers  of  a  local 
level  hearing.  As  part  of  the 
streamlining  effort,  the  Department  is 
proposing  to  remove  this  paragraph  to 
increase  State  agency  flexibility. 
However,  a  State  agency  would  still  be 
able  to  have  a  local-level  waiver  process 
under  the  proposed  rule. 

Court  neferrals—V  CFR  273.  I6lg) 

The  current  regulations  at  7  CFR 
273.16(g)  discuss  referring  suspected 
IPV  cases  for  prosecution  by  a  court  of 
appropriate  jurisdiction.  The 
Department,  as  part  of  its  effort  to 
increase  State  agency  flexibility,  is 
proposing  to  remove  prescriptive 
language  from  this  paragraph.  The 
proposed  rule,  in  §  273.16(d)(3),  would 
provide  for  court  referrals  as  a 
mechanism  for  determining  an  IPV.  The 
only  requirement,  in  addition  to  a  State 
agency  establishing  its  own  procedures, 
would  be  the  actions  the  State  agency 
must  take  when  the  court  fails  to  impose 
a  disqualification  period.  This 
requirement,  proposed  in  §  273.16(c)(7), 
would  be  the  same  as  current  FNS 
policy. 


Deferred  Adjudication— 7  CFR  273.1B(bl 

The  introductory  text  at  7  CFR 
273.16(h)  in  the  current  regulations 
provides  a  State  agency  with  the  option 
to  establish  procedures  for  allowing  an 
accused  individual  to  sign  a 
disqualification  consent  agreement  for 
cases  of  deferred  adjudication.  The 
Department  is  not  proposing  any 
significant  policy  revisions  in  this  area. 
However,  the  introductory  text,  as  part 
of  the  regulatory  reorganization  effort, 
would  be  condensed  and  designated  as 
its  own  paragraph  under  §  273.16(d)(4) 
in  this  ride.  

The  current  regulations  at  7  CFR 
273.16(h)(1)  disciUiB  a  number  of 
requirements  pertaining  to  deferted 
adjudication,  such  as  notification  and 
the  disqualification  consent  agreement. 
The  Department  is  proposing  in  this 
rule  to  remove  prescriptive  language 
from  the  regulations.  "The  proposed  rule, 
at  S  273.16(d)(4).  would  require  the 
State  agency  to  develop  its  own 
disqualification  agreement  form  and 
provide  the  individual  written 
notification  of  the  consequences 
surtounding  deferred  adjudication. 

The  current  regulations  at  7  CFR 
273.16(h)(2)  discuss  the  imposition  of 
disqualification  penalties.  'This  is 
addressed  in  detail  elsewhere  in  this 
preamble  and  would  be  consolidated 
into  §273. 16(c)(ll)  in  the  proposed 
rule. 

The  current  regidations  at  7  CFR 
273.16(b)(3)  discuss  notifying  the 
individual  of  the  impending 
disqualification  and  related  matters 
including  notifying  the  household  and 
initiating  collection  action.  The 
Department  is  proposing  only  to  include 
a  statement  that  the  household  is  to 
receive  written  notification  of  the 
impending  disqualification.  This 
revision  would  be  incorporated  into 
§  273  16(d)(1)  in  this  proposed  rule. 

Conducting  Both  Court  Referrals  and 
ADHs 

The  current  regulations  at  7  CFR 
273.16(a)(1)  prohibit  a  State  agency  from 
initiating  an  ADH  against  an  individual. 
".  .  .  whose  case  is  currenUy  being 
referred  for  prosecution  or  subsequent 
to  any  action  taken  against  the  accused 
individual  by  the  prosecutor  or  court  of 
appropriate  jurisdiction.        ."  However, 
the  current  regulations  at  7  CFR 
273.16(e)(3)(iii)(H)  appear  to  contradict 
this  paragraph  by  stating  that  an 
advance  notice  of  an  ADH  shall  contain 
language  indicating  that " .  .  .the 
hearing  does  not  preclude  the  State  or 
Federal  Government  from  prosecuting 
the  household  member  for  intentional 
Program  violation  in  a  civil  or  criminal 


court  action."  In  an  effort  to  eliminate 
this  inconsistency  while  allowing 
greater  State  agency  flexibility  and 
increasing  the  likelihood  that  violators 
would  receive  the  appropriate 

disqualification,  the  Department  is  

proposing  to  change  the  policy  at  7  CFR 
273.16(a)(1). 

The  proposal,  found  in  5  273.16(d)(5) 
of  this  rule,  would  specify  that  a  State 
agency  may:  (1)  simultaneously  begin 
and/or  conduct  an  ADH  and  court 
action  and  may  proceed  with  a  court 
action  whether  or  not  a  violation  has 
been  determined  by  the  ADH:  and  (2) 
conduct  and  make  a  determination 
based  on  an  ADH  for  any  case  for  which 
the  court  has  not  already  relumed  a 
verdict.  The  Department  feels  that 
allowing  the  transpiration  of  both 
activities  would  not  con!!titute  double 
jeopardy  since  one  action  is 
administrative  while  the  other  action  is 
judicial. 

Reporting  Requirements — 7  CFR 
273.1601 

State  agencies  are  required  by  7  CFR 
273.16(i)  to  report  information  about 
disqualified  individuals  to  FNS.  Outside 
of  changes  necessitated  by  the  Garcia  v. 
Concannon  and  Espy  decision  and  the 
Departmental  streamlining  effort,  policy 
interpretations  and  changes  in  this  area 
will  be  addressed  and  proposed  under 
a  separate  rulemaking. 

Reversed  Disqualifications — 7  CFfl 
273. 160'/ 

Current  regulations  at  7  CFR  273.16(i) 
discuss  actions  to  be  taken  by  the  State 
agency  on  reversed  disqualifications. 
The  Department  is  not  proposing  any 
change  in  this  area  other  than  to 
redesignate  the  paragraph  as  §  273d6(f). 

7  CFR  273.25— Time  Limit  for  Abie- 
Bodied  Adults  Without  Dependents 

Section  824  of  P  RWORA  amended 
Section  6  of  the  Act  by  adding  a  new 
section  (o)  that  limits  the  receipt  of  food 
stamps  for  certain  able-bodied  adults  to 
three  months  in  a  three-year  period 
unless  the  individual  is  working  or 
participating  in  a  work  program  20 
hours  per  week,  or  is  participating  in  a 
workfare  program.  Individuals  can 
regain  eUgibUity.  and  may  receive  an 
additional  three  months  of  food  stamps 
while  not  working  in  certain 
circumstances.  Amended  Section  6(o) 
creates  some  exceptions,  and  receiving 
food  stamps  while  exempt  does  not 
count  towards  an  individual's  lime 
limit  In  recognition  that  it  may  be 
difficult  for  individuals  to  find  work  in 
depressed  labor  markets,  the  statute 
authorizes  waivers  for  individuals  in 
areas  in  which  the  unemployment  rate 


is  above  ten  percent,  or  where  there  is 
a  lack  of  sufficient  jobs. 

The  time  limit  is  complex  and  raises 
many  issues.  In  order  to  simplify  the 
analysis,  the  preamble  and  regulatory 
language  are  organized  as  follows: 
general  rule,  exceptions,  regaiiung  and 
maintaining  eligibility,  eligibility  for  the 
second  three  countable  months,  and 
waivers.  In  developing  this  proposed 
rule,  the  Department  has  attempted  to 
balance  the  competing  goals  of  ensuring 
consistent  national  application  of  these 
requirements,  and  providing  State 
agencies  with  appropriate 
implementation  flexibility,  to 
implement  this  provision.  The 
Department  is  especially  interested  in 
comments  on  this  balance,  as  well  as  on 
the  practical  implications  of  the 
proposed  rule's  provisions.  Because 
there  are  many  requirements  that  apply 
only  to  the  time  limit,  the  Department 
is  proposing  to  codify  this  provision  in 
a  new  regulatory  section — 7  CFR  273.25. 

General  Rule 

Under  the  time  limit  of  Section  6(o), 
individuals  are  not  eligible  to 
participate  in  the  Food  Stamp  Program 
as  a  member  of  any  household  if  the 
individual  received  food  stamps  for 
more  than  three  countable  months 
during  any  three-year  period. 
Individuals  may  regain  eligibility  or 
may  be  eUgible  for  up  to  three 
additional  countable  months  under 
certain  circumstances.  "Countable 
months"  are  months  during  which  an 
individual  receives  food  stamps  and  is 
not  either  exempt,  covered  by  a  waiver, 
working  20  hours  per  week, 
participating  in  and  complying  vrith  a 
work  program  20  hours  per  week  (as 
determined  by  the  State  agency),  or 
participating  in  and  complying  with  a 
workfare  program.  As  discussed  below 
in  the  context  of  measuring  and  tracking 
the  months,  the  Department  is 
proposing  that  only  full  benefit  months 
be  considered  "countable  months."  The 
provision  also  specifies  that  nothing  in 
Section  824  makes  an  individual 
eligible  for  food  stamps  if  he  or  she  is 
not  otherwise  eUgible  for  benefits. 
Therefore,  in  the  discussion  below,  a 
statement  that  someone  is  "eligible" 
simply  means  that  the  person  is  eligible 
under  the  time  limit.  The  person  must 
still  be  odierwise  eligible  for  the  Food 
Stamp  Program  in  order  to  receive 
benefits. 

This  general  rule  raises  foiu- 
fundamental  issues:  what  will  satisfy 
the  work  requirement,  how  will  the  time 
(three  months  and  three  years)  be 
tracked,  what  will  count  as  receiving 
food  stamps,  and  what  are  the  other 
administrative  requirements  (e.g., 


verification  and  reporting)  that  are 
triggered  by  this  provision?  These  issues 
are  discussed  below.  The  exceptions  are 
discussed  separately. 

Satisfying  the  Work  Requirement 

Section  6(o)  limits  the  receipt  of  food 
stamps  for  certain  able-bodied  adults 
who  are  not  either:  working  20  hours 
per  week  (averaged  monthly), 
participating  in  and  complying  with  a 
work  program  20  hours  per  week  (as 
determined  by  the  State  agency),  or 
participating  in  and  complying  with  a 
workfare  program.  These  options 
(working  or  participating  in  a  work 
program  20  hours  per  week  or 
participating  in  workfare)  will  be 
referred  to  as  the  "work  requirement." 
As  long  as  an  individual  is  satisfying  the 
work  requirement  (or  is  exempt  or 
covered  by  a  waiver),  the  individual's 
participation  is  not  counted,  and  the 
individual  can  participate  as  long  as  he 
or  she  is  otherwise  eligible.  Issues 
involving  the  ways  that  an  individual 
can  satisfy  the  work  requirement  are 
discussed  separately  below. 

The  first  issue  that  arises  in  this 
context  is  what  is  meant  by  "20  hours 
a  week  averaged  monthly?'"  The  plain 
meaning  of  "averaged  monthly  "  means 
averaged  over  the  month.  The  month  of 
February  has  28  days,  or  four  weeks.  In 
this  case.  20  hours  a  week  averaged 
monthly  would  be  80  hours  (20  x  4  = 
80).  However,  the  month  of  March  has 
31  days,  or  approximately  4  and  a  half 
weeks.  If  we  were  to  take  into 
consideration  the  additional  3  days, 
twenty  hours  a  week  averaged  monthly 
would  equal  more  than  80  hoius.  The 
Department  beUeves  that  it  would  be 
administratively  difficult  for  the  Slate 
agency  to  calculate  a  different  number 
of  hours  for  each  month  according  to 
how  many  days  there  are  in  the 
pertinent  month.  Also,  the  Department 
believes  that  it  should  not  require  an 
individual  to  work  more  than  80  hours 
to  maintain  eligibility  while  to  regain 
eligibility  an  individual  only  has  to 
work  80  hours  in  a  30  day  period. 
Therefore,  the  Department  is  proposing 
that  "20  hoiu-s  a  week  averaged 
monthly"  mean  80  hours  a  month. 

An  individual  can  satisf>'  the  work 
requirement  by  "working"  20  hours  or 
more  per  week,  averaged  monthly.  One 
issue  that  arises  in  this  context  is 
whether  the  "work"  has  to  be  paid  work 
(or  paid  at  any  particular  level).  Neither 
the  statutory  language  nor  the  legislative 
history  requires  that  individuals  receive 
money  in  exchange  for  work  in  order  to 
satisfy  this  requirement.  An  individual 
who  is  being  paid  in  kind  (for  example, 
someone  managing  an  apartment 
complex  in  exchange  for  free  rent),  is 


clearly  "working,'"  and  should  be 
considered  as  such.  But  the  question 
about  whether  unpaid  work  will  qualify 
as  "working"  is  less  clear.  The 
Department  recognizes  that  it  may  be 
difficult  for  individuals  with  few  job 
skills  or  no  significant  job  history  to 
obtain  paid  employment.  In  some  cases, 
volunleer  work  may  be  the  only  way  for 
these  individuals  to  obtain  needed  job 
skills  and  a  job  history  to  make  them 
more  employable.  Allowing  volunteer 
work  to  count  as  work  raises  some 
concerns  about  verification  and  the 
potential  for  abuse,  hi  order  to  balance 
these  competing  concerns,  the 
Department  is  proposing  a  definition  of 
"work"  that  specifically  includes 
unpaid  work  under  standards 
established  by  the  Stale  agency  II  is  the 
Department's  intent  that  volunteer  work 
will  be  allowed  to  satisfy  the  work 
requirement  and  that  State  agencies 
shall  verify  it  the  same  way  lhe\'  verih" 
paid  work.  Work  in  exchange  for  goods 
or  services  ( "in  kind"  work)  is  not  to  be 
considered  "unpaid"'  work  for  thcne 
purposes. 

Another  issue  that  arises  in  this 
context  is  how  much  work  will  satisf\- 
the  work  requirement,  and  how  to 
handle  situations  in  which  someone 
normally  meeting  the  work  requirement 
falls  somewhat  short  The  statutorv- 
language  requires  someone  to  work  "20 
hours  per  week,  averaged  monthly." 
However,  the  Department  recognizes 
that  there  may  be  cases  in  which  an 
individual  usually  works  20  hours  per 
week,  but  because  of  an  emergency  or 
other  "good  cause."  the  individual  falls 
short  of  the  required  number  of  hours. 
In  part-time  employment,  workers  are 
often  not  able  to  make  up  for  lost  hours. 
Someone  who  misses  a  day  of  work  (or 
even  a  few  hours)  because  of  a  family 
illness  or  other  emergency  could  lose 
food  stamp  benefits  for  the  month  if  he 
or  she  could  not  make  up  the  hours.  (As 
discussed  later,  someone  who  misses 
work  because  of  his  or  her  own  illness 
may  be  exempt  under  the  "medically 
certified  as  physically  or  mentally  unfit 
for  employment"  exception.) 

The  Department  believes  that  such  a 
narrow  interpretation  of  the  requirement 
that  an  individual  work  20  hours  per 
week  ignores  the  realities  of  working  life 
and  goes  beyond  the  intent  of  the 
provision  to  require  able-bodied  adults 
to  work  in  order  to  receive  food  stamp 
benefits.  In  addition,  participants  who 
are  satisfying  the  work  requirement  by 
participating  in  a  work  program  are 
already  covered  by  a  good  cause 
provision  in  7  CFR  273. 7(m).  A  polic>" 
that  includes  some  practical  flexibibty 
for  individuals  who  are  participating  in 
a  work  program,  but  not  for  those  who 
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are  working  could  discourage 
individuals  from  electing  to  satisfy  the 
requirement  by  working.  Therefore,  the 
Department  is  proposing  that  someone 
who  has  missed  work  for  good  cause  (as 
determined  by  the  State  agency)  will  be 
considered  to  be  satisfying  the  work 
requirement  as  long  as  the  absence  from 
work  is  temporary,  and  the  individual 
retains  his  or  her  job.  Beyond  these 
basic  limits,  the  Department  believes 
that  State  agencies  are  in  a  better 
position  to  identify  situations  where  the 
good  cause  provision  would  be 
appropriate.  The  Department  intends  for 
this  good  cause  provision  to  be  used 
sparingly,  and  only  in  circumstances 
under  which  the  individual  would 
normally  be  granted  leave  or  time  off,  or 
when  the  absence  would  not  jeopardize 
the  individual's  employment  status.  The 
Department  believes  that  this  proposal 
reasonably  balances  the  reality  of 
working  life  with  Ongress'  intent  to 
make  food  stamp  recipients  who  can 
work,  work. 

The  second  way  an  individual  can 
satisfy  the  work  requirement  is  by 
participating  in  and  complying  with  a 
work  program  for  20  hours  per  week,  as 
determined  by  the  State  agency.  (The 
definitioa  of  "work  program"  makes 
reference  to  the  Job  Training  Partnership 
Act  (JTPA)  (29  U.S.C.  1501,  et  seq). 
However,  the  Section  199A(c)  of  the 
Workforce  Investment  Act  (WIA)  of 
1998  (Pub.  L.  105-220)  provides  that  all 
references  in  any  other  provision  of  law 
to  a  provision  of  the  Job  Training 
Partnership  Act  shall  be  deemed  to  refer 
to  the  Workforce  Investment  Act  of 
1998.  Therefore  in  this  preamble  and  in 
the  regulation  text  any  reference  to  JTPA 
has  been  replaced  by  WIA).  "Work 
program'"  is  defined  by  the  statute  to 
mean  a  program  under  the  Workforce 
Investment  Act  of  1998  (29  U.S.C.  1501. 
et  seq.));  a  program  under  section  236  of 
the  Trade  Act  of  1974  (19  U.S.C.  2296); 
or  an  employment  and  training  program, 
other  than  a  job  search  or  job  search 
training  program,  operated  or 
supervised  by  a  State  or  political 
subdivision  of  the  State  that  meets 
standards  approved  by  the  Governor  of 
the  State.  As  specified  in  the  statutory 
language,  the  State  agency  may 
determine  whether  and  when  an 
individual  has  participated  in  and 
complied  with  a  work  program  for  20 
hours  per  week.  Existing  regulations  at 
7  CFR  273.7  address  issues  that  arise  in 
this  context  (e.g..  whether  the 
individual  has  "good  cause"  for  failing 
to  meet  the  requirements  of  the  work 
program),  and  the  Department  does  not 
propose  to  change  any  of  those 
regulations  in  this  rulemaking.  Only 


three  issues  are  raised  that  are  unique  to 
this  time  limit;  whether  a  program  must 
be  approved  by  FNS  in  order  to  qualify 
as  a  "work  program."  whether  an 
individual  can  combine  work  and 
participation  in  a  work  program  to  meet 
the  20  hour  per  week  requirement,  and 
whether  the  employment  and  training 
program  can  contain  job  search  as  a 
subsidiary  component. 

The  statutory  language  does  not 
require  that  a  qualifying  work  program 
be  an  FNS  Employment  and  Training 
(E&T)  program  under  7  CFR  273.7(f). 
Section  6(o)  only  requires  that  a 
qualifying  work  program  not  be  a  job 
search  or  job  search  training  program, 
and  that  it  meet  standards  approved  by 
the  Governor  of  the  State  While  the 
Department  believes  that  it  would  be 
appropriate  for  FNS  to  review  programs 
that  States  are  proposing  to  operate  as 
work  programs,  it  also  believes  it  would 
be  administratively  burdensome  to  do 
so.  especially  since  FNS  already  reviews 
and  approves  FNS  E&T  programs 
through  the  state  plan  process. 
Therefore,  the  Department  is  not 
proposing  that  these  plans  be  reviewed 
and  approved  by  f^S,  but  is  cautioning 
State  agencies  to  scrutinize  these 
programs  carefully  so  that  they  are  not 
later  determined  through  the  quality 
control  process  not  to  meet  the 
requirements  of  the  statute. 

'The  second  issue  raised  in  this 
context  is  whether  the  work  program 
can  contain  job  search  as  a  subsidiary 
component.  The  Department  realizes 
that  there  are  work  programs  that  may 
include  some  job  search  activity  and  it 
does  not  want  the  minor  activity  (such 
as  job  search)  to  invalidate  the  bulk  of 
the  component  (such  as  education). 
Therefore,  the  Department  is  proposing 
that  a  qualifying  work  program  may 
contain  job  search  as  a  subsidiary 
component  but  that  the  program  must 
emphasize  the  component  that  satisfies 
the  work  requirement  and  that  the  job 
search  activity  be  less  than  half  of  the 
requirement. 

With  respect  to  the  question  of 
whether  work  and  work  program  hours 
can  be  combined  to  meet  the  20  hour 
per  week  requirement,  the  Department 
believes  allowing  an  individual  to 
combine  these  hours  would  be 
consistent  with  the  intent  of  the 
provision.  The  Department  has  therefore 
proposed  to  allow  a  combination  of 
work  and  participation  in  a  work 
program  to  satisfy  the  20  hour  per  week 
requirement. 

Measuring  and  Tracking  Time 

Within  the  context  of  the  general  rule 
that  an  individual  can  participate  for 
three  (countable)  months  during  a  three 


year  period,  there  are  two  time  elements 
that  must  be  tracked:  the  three  months 
of  participation,  and  the  three-year 
period.  (In  order  to  regain  eligibility,  the 
statute  introduces  a  third  measure  of 
time — "a  30-day  period" — which  will  be 
discussed  later.)  The  Department 
believes  that  State  agencies  should  have 
maximum  flexibility  to  measure  and 
track  these  time  periods,  and  so  is 
proposing  only  a  few  requirements  in 
this  area. 

With  respect  to  the  basic  three  months 
of  participation,  the  statute  provides 
specifically  that  the  months  do  not  have 
to  be  consecutive  months.  An 
individual  could  use  one  "countable" 
month,  go  off  of  the  Food  Stamp 
Program  for  a  few  months  (those  months 
are  not  counted  because  the  individual 
is  not  receiving  food  stamps),  and  then 
use  another  countable  month.  This 
example  holds  true  even  if  the 
individual  was  not  participating 
because  of  a  sanction.  For  example,  if  an 
individual  uses  one  countable  month, 
and  then  gets  a  job  that  he  or  she  quits 
without  good  cause,  he  or  she  is 
ineligible  under  the  voluntary  quit 
provision  of  7  CFR  273. 7(n)  for  six 
months.  Six  months  later,  after  the 
sanction  has  expired,  the  individual  can 
use  another  countable  month  if  he  or 
she  is  otherwise  eligible.  An  individual 
could  also  use  one  countable  month, 
work  20  hours  per  week  for  a  few 
months  (those  months  are  not  counted 
because  the  individual  is  satisfying  the 
work  requirement),  and  then  use 
another  countable  month.  The  fact  that 
the  first  three  coimtable  months  do  not 
have  to  be  consecutive  is  significant 
because  the  statutory  language  requires 
that  the  second  three  coimtable  months 
be  consecutive.  (Eligibility  for  the 
second  three  coimtable  months  is 
discussed  below.) 

The  only  other  substantial  issue  to 
address  in  the  context  of  measuring  the 
basic  three  months  of  participation  is 
whether  to  count  partial  months.  To 
count  a  partial  month  of  benefits  as  a 
"month"  would  penalize  individuals 
who  applied  toward  the  end  of  the 
month.  It  could  also  result  in  someone 
getting  substantially  less  than  three  full 
benefit  months  if  the  individual  comes 
on  and  off  the  Food  Stamp  Program  as 
he  or  she  gets  work  and  then  loses  it. 
Counting  only  full  benefit  months  will 
also  be  much  easier  for  States  to 
administer.  Therefore,  as  mentioned 
earlier,  the  Department  is  proposing  that 
partial  months,  i.e..  months  in  which 
benefits  were  prorated,  not  be 
considered  "countable  months."  These 
proposals  involve  measuring  the  basic 
three  countable  months;  State  agencies 


can  track  these  months  as  they  deem 
appropriate. 

'The  second  time  period  that  must  be 
measured  (and  possibly  tracked)  is  the 
three-year  period.  Section  6(o)  of  the 
Act  provides  that  individuals  generally 
arc  limited  to  receiving  food  stamps  for 
three  countable  months  in  a  three-year 
period.  Issues  that  arise  in  this  context 
are  whether  the  period  will  be  "rolling  " 
or  "fixed."  when  the  period  starts,  and 
what  the  three-year  period  cazmot 
include.  The  Department  believes  that  a 
clarification  will  help  explain  the  issues 
and  options  discussed  below. 
Conceptually,  the  three-year  period  is  a 
background  against  which  an 
individual's  countable  months  are 
measured.  Therefore,  unlike  the 
"countable  months."  which  start  and 
stop  as  appropriate,  the  three-year 
period  is  a  continuous  period.  Within 
the  few  parameters  di.scussed  below,  the 
Department  proposes  to  give  State 
agencies  maximum  flexibility  to  track 
the  three-year  period  as  they  deem 
appropriate,  given  their  choices  as  to 
how  to  measure  the  period,  their 
computer  systems'  tracking  abilities,  etc. 
The  language  of  Section  6(o)  provides 
that  an  individual  is  ineligible  If. 
"during  the  preceding  36-month 
period. "  (emphasis  added),  the 
individual  participates  for  more  than 
three  countable  months.  There  are  two 
basic  ways  a  State  agency  could 
measure  or  track  the  three-year  period: 
as  a  "fixed"  or  a  "rolling"  period.  A 
fixed  period  has  a  definite  start  and  stop 
date:  it  starts  on  a  given  date,  rims 
continuously  for  three  years,  stops 
exactly  three  years  later,  and  then  a  new 
fixed  three-year  period  starts.  Under  a 
fixed  period  approach,  when  a  new 
three-year  period  starts,  a  participant's 
slate  is  "wiped  clean, '  and  he  or  she 
can  be  eligible  for  another  three 
countable  months.  A  rolling  period  does 
not  have  definite  start  or  stop  dates; 
using  a  rolling  period,  the  eligibility 
worker  always  "looks  back"  three  years 
from  the  date  of  application  (but  not 
beyond  the  notification  date  or 
November  22,  1998,  as  discussed  below) 
and  keeps  looking  back  three  years  each 
ensuing  month.  Under  the  rolling  period 
approach,  a  participant  must  wait  three 
years  between  a  total  of  three  countable 
months. 

The  following  example  illustrates  the 
different  approaches.  'The  State  agency 
notified  recipients  of  this  provision  on 
November  22,  1996  that  it  is  using  a 
fixed  three-year  period  begiiming 
November  22, 1996  and  ending 
November  21, 1999.  Mary,  a  food  stamp 
recipient,  gave  birth  to  a  baby  in 
November.  1996.  Mary's  three-year 
clorJt  started  on  November  22.  but 


because  she  had  a  baby  she  was  exempt 
from  the  time  limit.  On  April  30.  1999. 
Mary%baby  (now  almost  three  years 
old)  moves  in  with  the  baby's  father, 
causing  Mary  to  lose  her  exemption 
fi^m  this  provision.  Mary  reports  this 
change  to  her  eligibility  worker,  and 
because  she  is  no  longer  exempt,  not 
covered  by  a  waiver,  and  not  satisfying 
the  work  requirement,  she  uses  up  her 
first  three  countable  months  in  May. 
June,  and  July.  1999.  In  August.  1999, 
Mary  gets  a  job  and  works  80  hours, 
regaining  her  eligibility  as  explained 
below.  When  Mary  loses  her  job  at  the 
end  of  August  and  returns  to  her  food 
stamp  office  on  September  1.  she  gets 
her  second  three  countable  months  (also 
explained  below)  for  September, 
October,  and  November.  1999.  On 
December  1 ,  1999.  Mary  has  still  not 
found  a  job.  Under  a  fixed  approach. 
Mary's  three-year  period  ran  from 
.November  22.  1996  to  November  21. 
1999.  On  November  22.  1999.  Mary 
started  a  new  three-year  period.  If  she  is 
otherwise  eligible.  Mary  can  receive 
three  countable  months  of  food  stamps 
for  December  (1999),  January,  and 
February.  2000. 

Under  a  rolling  approach,  on 
December  1, 1999.  Mary's  eligibility 
worker  will  look  back  three  years  to 
December  1. 1996  to  see  if  Mary  has 
used  all  of  her  allowable  countable 
months.  Mary's  worker  will  find  all  of 
Mary's  allowable  countable  months 
from  May  through  November.  1999.  so 
Mary  will  not  be  eligible  until  she 
becomes  exempt,  covered  by  a  waiver, 
or  until  three  years  have  elapsed 
between  a  total  of  three  countable 
months.  Assuming  she  is  not  exempt, 
covered  by  a  waiver,  or  satisfying  the 
work  requirement.  Mary  will  begin  to  be 
eligible  in  June.  2002.  as  the  May,  1999 
countable  month  drops  off  of  the  rolling 
period. 

How  can  Mary  be  eligible  in  June 
2002  when  in  fact  Mary's  eligibility 
worker  will  look  back  and  see  that  Mary 
still  has  used  five  countable  months 
(May  dropped  off  the  calendar,  but  Mar>' 
still  received  food  stamps  in  June  and 
July,  and  September,  October  and 
November  1999)?  The  law  says,  "no 
individual  shall  be  eligible  *    "    *  if, 
during  the  preceding  36-month  period, 
the  individual  received  food  stamp 
benefits  for  not  less  than  3  months 
(consecutive  or  otherwise)"  during 
which  he  did  not  fulfill  the  work 
requirement,  was  exempt  or  covered  by 
a  waiver  The  law  also  provides 
individuals  the  opportunity  to  receive 
an  additional  3  months  of  food  stamps 
if  he  regains  eligibility  by  working  80 
hours  in  a  30  day  period.  Therefore,  the 
law  actually  provides  an  individual  the 


opportunity  to  receive  a  total  of  6 
months  of  food  stamps  in  a  three-year 
period  if  the  two  periods  are  interrupted 
by  a  period  of  work.  Given  this 
ambiguity,  the  Department  believes  it  is 
appropriate  to  allow  the  Stale  agency  to 
issue  benefits  to  an  individual  who  has 
used  up  his/her  countable  months,  three 
years  aJFter  receiving  his/her  first 
countable  months  benefits.  Therefore, 
under  the  rolling  period,  as  the  first  3 
(consecutive  or  otherwise)  month  period 
falls  off  the  calendar,  the  individual  can 
become  eligible  for  another  3 
(consecutive  or  otherwise)  month 
period.  In  the  example  above,  Mary  will 
become  eligible  for  her  first  three 
(consecutive  or  otherwise)  months  again 
in  June  2002  as  May  1999  falls  off  the 
calendar.  She  will  only  become  eligible 
for  her  second  three  (consecutive) 
months  in  October  2002  as  September 
1999  falls  off  the  calendar. 

Under  either  the  fixed  or  rolling 
approach,  the  outcome  is  the  same; 
individuals  who  are  not  either  exempt, 
covered  by  a  waiver,  or  satisfying  the 
work  requirement  will  not  receive  food 
stamps  for  more  than  three  months  (sLx, 
under  circumstances  discussed  below) 
in  three  years.  Neither  the  statutory 
language  nor  the  legislative  history 
specifically  address  how  to  measure  or 
track  the  three-year  period.  If  the 
statutory  language  had  referred  to  the 
preceding  "36  months,"  rather  than  the 
'36-month  period"  as  it  did,  there 
would  be  no  ambiguity,  and  State 
agencies  could  only  measure  the  period 
as  a  "rolling"  period.  Allowing  the  use 
of  a  "fixed""  period  will  not  increase 
Program  costs,  it  would  be  consistent 
with  the  provision's  intent,  and  would 
be  easier  for  many  State  agencies  to 
administer  Given  these  factors  and  the 
ambiguity  in  the  statutory  language  and 
legislative  history,  the  Department 
believes  it  is  appropriate  to  allow  State 
agencies  to  choose  either  approach,  and 
is  proposing  to  do  so.  However,  under 
the  proposal,  the  .State  ageno'  must 
apply  its  procedures  consistently,  and 
make  sure  that  participants  who  are 
similarly  situated  are  treated  the  same 
Under  a  fixed  approach,  there  are  a 
few  areas  where  the  State  agency  will 
have  additional  flexibility.  The  Sute 
agency  can  elect  to  administer  separate 
three-yoar  periods  for  individuals,  or  it 
can  use  the  same  three-year  period  for 
everyone.  If  the  State  uses  individual- 
based  periods,  for  non-exempt 
individuals,  the  periods  would  start  on 
the  date  of  application  (but.  as 
discussed  below,  not  before  the  earlier 
of  November  22. 1996,  or  the  date  the 
state  notified  recipients  of  this 
provision).  For  someone  who  is  exempt 
from  the  provision,  the  State  agency  can 
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either  start  the  three-year  period  at  the 
date  of  application  (so  that  the  period 
runs  during  the  period  of  exemption)  or 
on  the  date  the  individual's  exemption 
is  removed.  The  State  could  also  choose 
to  use  the  same  three-year  period  for 
everyone.  As  in  the  example  above,  the 
State  had  the  same  three  year  clock  for 
ever>'one,  regardless  of  when  they 
applied  or  lost  their  exemption,  which 
ran  from  November  Z2. 1996  through 
November  21.  1999.  On  November  22. 
1999.  everyone's  slate  is  wiped  clean 
and  a  new  three  year  clock  begins. 
Under  either  approach,  non-exempt 
individuals  who  are  not  satisfying  the 
work  requirement  will  only  get  food 
stamps  for  three  months  in  three  years. 
The  Department  believes  that  the  added 
flexibility  of  determining  how  to  track  a 
fixed  three-year  period  will  be  useful  to 
State  agencies,  who  can  develop 
tracking  policies  to  suit  their  computer 
systems,  other  welfare  reform 
initiatives,  etc. 

There  is  one  important  limitation  on 
the  three-year  period  which  applies 
under  both  a  Sjted  and  a  rolling 
approach.  The  statute  mandates  that  the 
three-year  period  shall  not  include  any 
time  before  the  date  the  State  notifies 
recipients  of  the  application  of  this 
provision  (the  "notification  date"),  or 
November  22,  1996  (the  date  that  was 
Ihree  months  after  the  date  of  enactment 
of  the  PRWORA).  whichever  is  earlier. 
Therefore,  if  the  State  agency  chooses  a 
fixed  three-year  period,  the  start  date 
cannot  be  before  November  22,  1996,  or 
the  notification  date,  whichever  was 
earlier.  If  the  State  agency  elects  to  use 
a  rolling  three-year  period,  it  cannot 
look  back  beyond  either  November  22, 
1996,  or  the  notification  date,  whichever 
was  earlier.  The  proposed  rule  includes 
this  limitation. 

What  Counts  as  "Receiving"  Food 
Stamps? 

Section  e(o)  of  the  Act,  subsequent  to 
amendment  by  Section  824  of  PRWORA 
makes  individuals  ineligible  for  food 
stamps  if  during  the  preceding  36- 
month  period,  the  individual  "received 
food  stamp  benefits"  for  more  than  three 
months  during  which  time  the 
individual  was  not  either  exempt, 
covered  under  a  waiver,  or  satisfying  the 
Food  Stamp  Program  work  requirement. 
An  individual's  paiticipation  in  a 
particular  month  does  not  count  toward 
the  time  limit  unless  he  or  she  actually 
received  some  food  stamps  during  that 
month.  The  statute  does  not  require  that 
the  individual  actually  use  his  or  her 
benefits  in  order  for  a  month  to  be 
counted;  it  just  requires  that  he  or  she 
receive  them.  The  only  significant  issue 
that  the  Department  must  address  in 


this  context  is  how  to  handle  a  situation 
in  which  an  individual  was  certified  in 
error.  As  discussed  below,  the 
Department  is  proposing  that  when  an 
individual  is  certified  in  error,  the 
stamps  be  considered  to  have  been 
"received"  unless  the  erroneous  benefits 
have  been  repaid. 

In  a  situation  in  which  an  individual 
was  mistakenly  certified  (e.g.,  a  work 
sanction  was  incorrectly  applied),  the 
clear  language  of  the  statute  would 
require  that  the  month  be  counted 
because  the  individual  received  food 
stamps.  Once  a  claim  is  established  and 
the  overissued  benefits  are  repaid  in 
full,  counting  the  erroneously  issued 
benefits  as  having  been  received  would 
be  inappropriate.  A  policy  that  ignores 
the  actual  receipt  of  food  stamps  based 
on  the  possibility  that  they  might  be 
repaid  would  be  inconsistent  with  the 
intent  of  the  provision  and  the  statutory 
language.  A  policy  that  did  not  count 
erroneously  issued  benefits  as  having 
been  "received  "  would  be  inconsistent 
with  efforts  to  discotirage  clients  from 
misrepresenting  their  circtunstances. 
However,  the  Department  recognizes  the 
administrative  complexity  involved. 
and  is  therefore  proposing  that  the  State 
agencies  may  opt  to  treat  benefits 
erroneously  received  as  having  been 
"received"  unless  or  tmtil  they  are 
repaid  in  full. 

Administrative  Requirements 

The  statutory  language  and  legislative 
history  are  silent  as  to  verification  and 
reporting  requirements,  and  how  the 
income  and  resources  of  someone  made 
ineligible  by  this  provision  should  be 
handled  for  the  rest  of  the  household. 

The  statutory  language  of  Section  6(o) 
is  very  specific  as  to  the  number  of 
hours  required  to  be  worked  in  order  to 
satisfy  the  work  requirement  ( "20  hours 
per  week,  averaged  monthly").  Because 
eligibility  can  hinge  on  the  actual 
number  of  hours  worked,  the 
Department  believes  that  it  is  necessary 
to  verif>'  an  individual's  work  hoiu^ 
when  that  individual  is  meeting  the 
requirement  of  this  provision  by 
working.  None  of  the  current  mandatory 
verification  items  at  7  CFR  273.2(f)(1) 
would  capture  all  work  situations. 
Income  must  be  verified,  so  paid  work 
hours  would  probably  be  capttued  as 
part  of  the  verification  of  income.  But 
the  Department  is  proposing  to  allow 
unpaid  or  "in-kind"'  work  to  satisfy  the 
work  requirement,  and  those  items 
would  not  be  captured  in  the 
verification  of  a  households  income. 
Because  the  actnirate  assessment  of  an 
individual"s  work  hours  is  crucial  (both 
at  initial  certification  and 
recertification)  to  the  eligibility 


determination,  the  Department  is 
proposing  to  make  verification  of  work 
hours  mandatory  at  certification  and 
recertification  for  certain  individuals 
who  are  subject  to  the  time  limit.  The 
State  agency  should  have  information  as 
to  an  individual"5  work  hours  if  the 
individual  is  satisfying  the  work 
requirement  by  participating  in  a  state- 
operated  work  or  workfare  program. 
Therefore,  additional  verification  of 
work  hours  will  not  be  necessary  in 
those  circimistances.  However,  the  State 
agency  may  not  have  information  about 
an  individual"s  work  hours  if  the 
individual  is  participating  in  a  work  or 
workfare  program  that  is  not  operated 
by  the  State  agency.  The  Department  is 
therefore  proposing  that  the  verification 
requirement  apply  to  individuals 
subject  to  the  food  stamp  time  limit  who 
are  satisfying  the  work  requirement  by 
working,  or  by  combining  work  and 
work  program  participation,  or  by 
participating  in  a  work  or  workfare 
program  that  is  not  operated  or 
supervised  by  the  State  agency. 

One  other  verification  issue  is  raised 
when  an  individual  indicates  that  he/ 
she  has  participated  in  the  food  stamp 
program  in  another  State.  Though  no 
national  database  exists  now  that  would 
capture  the  niunber  of  "'countable 
months""  each  participant  has  used,  the 
Department  is  in  the  process  of 
exploring  the  feasibility  of  designing 
one.  In  the  meantime,  the  Department 
believes  that  it  is  not  overly  burdensome 
to  require  State  agencies  to  check  other 
Stales  for  the  number  of  "countable 
months  "  an  individual  has  used  when 
the  individual  indicates  that  he/she  has 
participated  in  those  other  states.  Such 
a  policy  is  consistent  with  Food  Stamp 
procedures  that  require  State  agencies  to 
verify  anything  that  appears 
"questionable.'"  The  Department  does 
not  believe,  however,  that  it  would 
make  sense  to  require  the  new  State  to 
perform  an  independent  analysis  to 
determine  how  many  countable  months 
the  individual  has  used.  Therefore,  the 
Department  is  proposing  to  allow  a  State 
agency  to  rely  on  another  State  agency"s 
assertion  as  to  how  many  countable 
months  an  individual  has  used. 
Verification  of  the  number  of  countable 
months  an  individual  has  used  in 
another  State  is  not  necessary  at 
recertificatipn,  so  the  Department  is 
proposing  to  make  it  mandatory  only  at 
initial  certification  (and  when  there  is 
an  indication  that  the  individual 
participated  in  another  state).  To  codify 
these  policies,  the  Department  is 
proposing  to  amend  regulations  at  7 
CFR  273.2(f)(1)  and  273.2(f)(8)  to  add 


the  new  mandatory  verification 
requirements. 

As  discussed  above,  the  number  of 
hours  an  individual  works  is  crucial  to 
the  eligibility  determination  for  most 
individuals  subject  to  the  lime  limit  and 
satisfying  the  work  requirement.  None 
of  the  current  requirements  for  reporting 
changes  that  occur  during  a  certification 
period  would  necessarily  capture 
changes  in  an  individual's  work  hoius. 
Because  the  Department  is  proposing  to 
allow  unpaid  or  "in-kind  "  work  to 
satisfy  the  work  requirement,  reporting 
changes  in  income  will  not  necessarily 
capture  changes  in  the  number  of  work 
hours.  As  part  of  its  flexible  approach  to 
change  reporting,  the  Department 
published  a  proposed  rule  on  December 
17. 1996  (61  FR  66233).  which  would 
provide  State  agencies  with  options  for 
requiring  changes  to  be  reported.  One  of 
the  options  would  require  a  change 
report  when  the  number  of  hours 
worked  changed  more  than  5  hours  a 
week,  and  the  change  is  expected  to 
continue  for  more  than  a  month.  Even 
this  requirement  will  not  capture  a 
small  change  in  the  nimiber  of  hours 
worked,  which  could  affect  eligibility 
The  Department  believes  that  because 
hours  worked  are  so  critical  to  the 
eligibility  determination  for  individuals 
subject  to  the  time  limit,  it  must  require 
that  changes  in  work  hours  be  reported. 
Therefore,  the  Department  is  proposing 
to  require  that  individuals  subject  to  the 
time  limit  must  report  changes  in  work 
hours  that  bring  the  individual  below  20 
hours  per  week,  averaged  monthly.  "The 
Department  is  proposing  to  amend  7 
CFR  273.12(a)(1)  accordingly. 

Another  reporting  issue  is' whether  or 
not  a  household  must  report  when  an 
able-bodied  adult  without  dependents 
obtains  or  loses  employment,  thus 
becoming  eUgible  or  ineligible.  For 
example,  if  an  individual  is  ineligible 
because  be/she  has  used  up  his/her 
coimtable  months,  and  then  gets  a  job 
and  works  80  hours  in  a  30  day  period, 
he/she  becomes  eligible.  The  regulations 
at  273.12(a)  require  that  a  household 
report  changes  in  the  source  or  amount 
of  gross  monthly  income  and  changes  in 
household  composition  such  as  the 
addition  or  loss  of  a  household  member. 
Policy  memo  86-7  further  addresses  this 
issue  and  states  that  households  ate 
required  to  report  changes  during  the 
certification  period  which  affect  the 
nonhousehold  status  of  members,  for 
example,  when  a  full-time  student  quits 
college  or  increases  part-time 
employment  from  15  hours  to  20  hours 
a  week,  or  a  household  member  marries 
a  live-in  attendant  or  begins  to  purchase 
and  prepare  food  with  a  nonhousehold 
member.  A  household  must  report  these 


changes  because  they  may  affect  the 
household's  eligibility  or  allotment. 
Therefore,  as  the  regulations  and  current 
policy  already  address  this  issue,  the 
Department  is  not  proposing  additional 
household  composition  reporting 
requirements  specific  to  able-bodied 
adult  without  dependents. 

Another  issue  that  arises  in  this 
context  is  how  to  handle  an  unreported 
job.  Section  6(o)(2)(A)  of  the  Act 
provides  that  an  individual"s 
participation  counts  toward  the  time 
limit  during  times  when  the  individual 
"did  not  work  20  hours  or  more  per 
week.*   •   *"  If  an  individual  was 
working  20  hours  per  week  but  did  not 
report  the  job,  the  individual  may  have 
received  benefits  erroneously  (or  a 
higher  allotment  that  he  or  she  should 
have  received),  hut  the  individual  was 
working  20  hours  per  week,  and  so  the 
participation  should  not  count  toward 
the  time  limit.  Existing  policy  would 
require  that  when  an  unreported  job  is 
discovered,  the  State  agency  must  count 
the  unreported  income,  recalculate  the 
household's  eligibility  and  benefit  level, 
and  establish  claims  as  appropriate.  But 
the  State  agency  must  also  consider  the 
individual  to  have  been  '"working,"  and 
so  not  count  those  months  of 
participation  if  the  work  requirement 
was  being  satisfied  with  an  unreported 
job.  The  Department  has  incorporated 
this  policy  into  its  proposal. 

The  final  administrative  issue  is  the 
treatment  of  an  ineligible  individual's 
income  and  resources.  In  other  contexts, 
the  Department  handles  the 
nonhousehold  member's  income  and 
resources  in  one  of  three  ways.  The 
income  and  resources  of  the 
nonhousehold  member  are  either 
counted  in  full  as  available  to  the 
household,  excluded  from  those  of  the 
household  except  to  the  extent  that  thev 
are  actually  contributed  to.  or  jointly 
owned  by,  eligible  household  members, 
or  a  pro  rata  share  of  the  individual's 
income  and  all  of  the  individual's 
resources  are  counted  as  available  to  the 
household.  The  Department  recognizes 
that  most  of  these  individuals  wiU  not 
have  much  income  or  resources. 
However,  if  the  ineligible  able-bodied 
adult  without  dependents  is  purchasing 
and  preparing  food  with  the  remaining 
members  of  the  household,  what  little 
income  he/she  has  should  be  counted  at 
least  in  part  as  available  to  the 
household  and  the  resources  be  counted 
in  full.  To  count  all  of  the  income  as 
available  to  the  household  would  be 
more  punitive  than  necessary. 
Therefore,  the  Department  is  proposing 
that  the  income  and  resources  of 
someone  made  ineligible  under  this 
provision  be  handled  according  to 


§  273.11(c)(2);  The  resources  of  the 
ineligible  able-bodied  adult  without 
dependents  shall  count  in  their  entirety' 
and  a  pro  rata  share  of  the  income  shall 
be  counted  as  income  to  the  remaining 
members.  The  remaining  provisions  of 
273.11(c)(2)  concerning  deductible 
expenses  and  eligibility  and  benefit 
levels  will  also  apply.  In  order  to  codif\' 
this  policy,  the  Department  is  proposing 
a  technical  amendment  to  273.1(b); 
section  273.11(c)(2)  does  not  need  lo  be 
amended. 

Exemptions 

Section  6(o)  of  the  Act  exempts  from 
the  otherwise  generally  applicable 
statutory  time  limit  individuals  who  are: 
(1)  under  18  or  over  .'iO  years  of  age:  (2) 
medically  certified  as  physically  or 
mentally  unfit  for  employment;  (3)  a 
parent  or  other  household  member  with 
responsibility  for  a  dependent  child;  (4) 
exempt  from  work  regi.stration 
requirements  under  section  6(d)(2)  of 
the  Act;  or  (5)  pregnant  Periods  of 
participation  in  the  Food  Stamp 
Program  while  an  individual  is  exempt 
are  not  counted  toward  the  individual's 
three-month  limit.  Therefore,  exempt 
individuals  may  participate  in  the  Food 
Stamp  Program  for  as  long  as  they  are 
otherwise  eligible  EligibUity  workers 
should  set  certification  periods  as 
appropriate  for  the  exemption  Two  of 
the  exemptions  (age  and  pregnancy) 
need  minor  clarification;  two  of  the 
exemptions  raise  substantial  issues  (the 
"unfit  for  employment"  and  the 
"'household  member  with  responsibifity 
for  a  child"  exemptions).  As  elsewhere 
in  this  proposed  rule,  the  Department  is 
seeking  a  balance  between  consistency 
and  State  agency  flexibility  in  the 
context  of  these  exemptions. 

Section  6(o)(3)(A)  of  the  Ad  exempts 
individuals  who  are  "under  18  or  over 
50  years  of  age."  The  Department  would 
like  to  clarify  that  someone  is  "over  50 
years  of  age"'  on  his  or  her  50th 
birthday.  On  that  day,  the  individual 
starts  his  or  her  51st  year,  and  so  is 
"'over  50  years  of  age."  Similarly,  an 
individual  loses  the  exemption  on  his  or 
her  18th  birthday.  The  provision  also 
exempts  pregnant  women,  and  the 
Department  would  like  to  clarify  thai 
any  trimester  of  pregnancy  exempts  a 
woman  from  this  provision.  However,  to 
clarify  and  be  consistent  with  the 
proposal  to  not  count  partial  months, 
the  Department  is  proposing  that  a 
month  is  not  a  countable  month  for 
able-bodied  adult  without  dependents 
purposes  if  the  individual  is  exempt  for 
part  of  the  month.  For  example,  if  an 
individual  turns  18  on  September  5.  he 
retains  his  exemption  for  September, 
and  his  first  countable  month  is 
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October.  Or  if  an  individual  turns  50  in 
September,  be  will  be  exempt  for  tbe 
entire  month  of  September.  The 
provision  incorporates  by  reference  the 
work  registration  exemptions  from 
subsection  6(d)(2)  of  the  Act. 
Regulations  at  7  CFR  273.7(b)  already 
implement  those  exemptions,  so  they 
will  not  be  addressed  further  in  this 
rulemaking. 

The  Department  would  like  to  clarify 
that  only  those  provisions  of  7  CFR 
273.7(b)  that  implement  the  section 
6(d)(2)  exemptions  are  incorporated  by 
reference  as  exemptions  to  this 
provision. 

Medically  Certified  as  Physically  or 
Mentally  Unfit  for  Employment 

Section  6(o)(3)(B)  of  the  Act  exempts 
individuals  who  are  "medically 
certified  as  physically  or  mentally  unfit 
for  employment."  .Nothing  in  the 
legislative  history  of  this  provision 
provides  guidance  in  defining  either 
"medically  certified,"  or  "unfit  for 
employment."  In  crafting  this 
exemption.  Congress  did  not  use  the 
term  "disabled,"  which  is  defined  in 
Section  3  of  the  Act.  7  U.S.C.  2012. 
Someone  who  is  disabled  as  defined  in 
the  Act  may  be  "unfit  for  employment," 
but  the  language  of  this  exemption  is 
more  broad.  The  concept  of  physical  or 
mental  "fitness"  for  employment,  as 
distinguished  from  physical  or  mental 
"disability,"  is  found  in  the  context  of 
the  work  requirements  that  predate 
PRWORA.  SecUon  6(d)(1)(A)  of  the  Act 
defines  the  work  requirements  for 
"physically  and  mentally  fit" 
individuals  (emphasis  added). 
Regulations  that  implement  this 
provision  (at  7  CFR  273.7(b)(l)(ii)) 
exempt  individuals  who  are  "unfit  for 
employment."  It  would  not  make  sense 
for  Congress  to  have  intended  two 
different  meanings  of  "unfit  for 
employment"  in  tbe  context  of 
exemptions  from  food  stamp  work 
requirements.  It  appears  that  the  only 
difference  between  the  "unfit  for 
employment"  exemption  in  section 
6(d)(1)(A)  of  the  Act  (as  implemented  in 
7  CFR  273.7(b)(l)(ii))  and  the  one  in 
Section  6(o)(3)(B)  of  the  Act  is  whether 
the  condition  is  "medically  certified." 

Regulations  at  7  CFR  273.7(b)(l)(ii)  do 
not  define  "unfit  for  employment,"  but 
set  out  verification  requirements  if  the 
"unfitness"  is  not  evident.  Someone 
whose  condition  (and  that  the  condition 
made  him  or  her  unfit  for  employment) 
was  "evident"  would  not  have  to 
provide  any  verification  in  order  to  be 
entitled  to  the  exemption.  Under  this 
rule,  verification  "may  consist  of  receipt 
of  temporary  or  permanent  disability 
benefits  issued  by  governmental  or 


private  sources,  or  of  a  statement  from 
a  physician  or  licensed  or  certified 
psychologist."  The  receipt  of  disability 
benefits  is  indirect  proof  that  there  has 
been  a  medical  certification  of  a 
condition  making  the  recipient  unfit  for 
employment.  A  statement  from  a 
physician  or  licensed  or  certified 
psychologist  is  certainly  a  "medical 
certification."  The  Department  believes 
that  the  verification  requirement  in  this 
context  is  essentially  a  "medical 
certification"  requirement.  With  no 
legislative  history  to  indicate  othervrise, 
the  Department  believes  that  it  would 
not  make  sense  to  try  to  establish  a  new, 
separate  definition  of  "medically 
certified."  The  real  distinction  appears 
to  be  that  under  the  work  registration 
exemption,  participants  only  have  to 
furnish  a  medical  certification  if  the 
condition  (or  its  debilitating  nature)  is 
not  evident.  Section  6(o)(3)(B)  of  the  Act 
requires  medical  certification  in  all 
cases.  The  verification  requirement  in  7 
CFR  273.7(b)(1)(ii)  is  a  reasonable 
definition  of  what  "medically  certified" 
might  mean.  In  addition,  it  would  not 
make  sense  for  an  individual  to  be 
considered  "unfit  for  employment" 
under  7  CFR  273.7(b)(l)(ii)  after 
providing  the  requisite  verification,  but 
not  be  considered  "unfit  for 
employment"  in  this  context,  even  after 
providing  the  same  verification.  For 
these  reasons,  tbe  Department  is 
proposing  to  incorporate  the  exemption 
in  7  CFR  273.7(b){l)(ii),  as  the  "unfit  for 
employment"  exemption,  except  that 
the  verification  (medical  certification) 
will  be  mandatory. 

Parent  or  Other  Household  Member 
With  Responsibility  for  a  Dependent 
Child 

Section  6(o)(3)(C)  of  the  Act  exempts 
an  individual  who  is  "a  parent  or  other 
member  of  a  household  with 
responsibility  for  a  dependent  child," 
This  exemption  raises  two  issues:  what 
is  the  age  of  the  child  that  entitles 
certain  household  members  to  the 
exception;  and  assuming  a  qualifying 
"child,"  which  household  members  can 
qualify  for  the  exemption. 

The  Department  is  proposing  that  in 
this  context  "child"  mean  any 
individual  under  age  18.  The 
Department  has  considered  proposing  a 
lower  age,  but  could  find  no  basis  in  the 
Act  or  the  regulations  for  any  qualifying 
age  other  than  six  Section  6(d)(2)  of  the 
Act  exempts  parents  or  other  household 
members  responsible  for  the  care  of  a 
child  under  age  six  from  the  work 
requirements  that  predate  the  PRWORA. 
However,  as  mentioned  above.  Section 
6(o)(3)(D)  of  tbe  Act  exempts  from  its 
provisions  anyone  who  is  exempt  under 


Section  6(d)(2)  of  the  Act.  Clearly 
Congress  would  not  have  created  a 
separate  exception  in  Section  6(o)(3)(C) 
for  parents  or  other  household  members 
with  "responsibility  for  a  dependent 
child"  if  it  intended  that  the  "child"  be 
under  age  six.  Without  any  legislative 
history  on  the  issue,  or  any  other 
statutory  or  regulatory  basis,  the 
Department  believes  that  selecting  an 
age  other  than  that  of  majority  would  be 
arbitrary.  The  Department  also  believes 
that  this  is  one  area  in  which 
consistency  is  important,  and  so  is 
proposing  to  consider  anyone  under  age 
18  a  "child"  for  these  purposes. 

The  statutory  language  exempts  any 
parent  of  a  child  household  member. 
Therefore,  if  a  food  stamp  household 
consists  of  two  parents  and  a  child,  the 
child  is  exempt  as  being  under  18.  and 
both  parents  are  exempt  under  the 
"parent"  exemption.  As  in  other 
contexts,  the  Department  is  proposing  to 
include  adoptive  and  stepparents  in  the 
definition  of  "parent." 

The  provision  also  exempts  an 
individual  who  is  not  a  parent,  but  who 
is  a  member  of  the  household  "with 
responsibility  for"  a  child.  The 
Department  recognizes  that  there  will  be 
many  situations  in  which  non-parent 
adidts  have  responsibilities  for  child 
household  members.  A  grandparent  may 
provide  most  of  the  financial  support  for 
the  child,  an  unrelated  household 
member  may  be  the  child's  primary 
caretaker,  etc.  The  statutory  language 
did  not  limit  the  number  of  household 
members  that  could  be  exempted  under 
this  provision.  The  Department  believes 
it  would  be  administratively 
burdensome  to  require  the  State  agency 
to  evaluate  the  exemption  on  a  case-by- 
case  basis  to  determine  whether  an 
individual  has  "responsibility"  for  a 
dependent  child.  Accordingly,  the 
Department  is  proposing  that  whenever 
there  is  a  child  under  18  in  the 
household,  no  adult  in  the  household 
would  be  subject  to  the  work 
requirements. 

Regaining  and  Maintaining  Eligibility 
Section  6(o)(5)  of  the  Act  allows  an 
individual  who  has  "used  up"  his  or  her 
countable  months  to  regain  eligibility  if. 
during  a  thirty-day  period,  the 
individual  works  80  or  more  hours, 
participates  in  and  complies  with  a 
work  program  for  80  or  more  hoius  (as 
determined  by  the  State  agency),  or 
participates  in  and  complies  with  a 
workfare  program.  Someone  who  has 
regained  eligibility  under  this  provision 
may  remain  eligible  as  long  as  he  or  she 
continues  to  satisfv'  the  work 
requirement  (or  is  exempt  or  covered  by 
a  waiver).  The  terms  "work  program" 


and  "workfare"  have  the  same  meaning 
as  in  the  discussion  of  the  general  rule. 
The  discussion  as  to  what  will  qualify 
as  "work"  (volunteer  or  "in  kind"  work) 
is  also  applicable  in  this  context,  and 
the  Department's  proposal  reflects  that. 
The  provision  allowing  individuals  to 
regain  eligibility  raises  three  new  issues: 
what  is  the  "30-day  period, "  whether 
the  80  hours  of  work  or  participation  in 
a  work  program  has  to  be  completed 
before  the  individual  can  receive 
benefits,  and  whether  the  individual  cai5 
regain  eligibility  more  than  once  in  a 
three-year  period.  The  Department 
would  also  like  to  clarify  thai  someone 
who  becomes  ineligible  under  the  time 
limit,  but  later  becomes  exempt  or 
covered  by  a  waiver,  does  not  have  to 
regain  eligibility  under  this  provision 
(i.e.,  he  or  she  does  not  have  to  work  80 
hours  in  a  thirty-day  period,  etc.).  He  or 
she  is  exempt  from  the  provision,  and 
can  begin  or  continue  to  receive  benefits 
as  long  as  the  exemption  or  waiver  lasts 
and  the  individual  is  otherwise  eligible. 

The  statutory  language  requires  mat 
the  80  hours  of  work,  etc.  be  completed 
"diu'ing  a  30-day  period."  The  provision 
does  not  specify  that  the  work  must  be 
done  during  a  calendar  month,  but  it 
does  imply  that  the  thirty-day  period  be 
uninterrupted.  To  allow  otherwise 
would  distort  the  plain  meaning  of  the 
language.  The  Department  is  therefore 
proposing  to  define  ""30-day  period"  as 
""30  consecutive  days  "  A  second  issue 
in  the  context  of  the  thirty-day  period  is 
whether  the  thirty  days  has  to 
immediately  precede  the  date  of 
reapplication.  There  is  no  requirement 
in  the  statuton'  language  that  the  thirty- 
day  period  immediately  precede  the 
reapplication.  Elsewhere  in  the 
provision.  Congress  specified  reference 
to  the  ""preceding"  time  period,  and  it 
certainly  could  have  in  this  context  if  it 
had  intended  that  the  80  hours  of  work 
(or  work  program,  etc.)  be  completed 
immediately  prior  to  the  reapplication. 
The  Department  is  therefore  proposing 
that  someone  can  regain  eligibility  by 
working  80  hours,  etc.  during  any  30 
consecutive  days. 

When  an  individual  applies  for 
benefits  and  completes  the  ""cure"  for 
regaining  eligibiUty  during  the 
application  period  by  either  working  or 
participating  in  a  work  program,  the 
Department  is  proposing  to  allow  States 
tbe  option  of  either  providing  benefits 
back  to  tbe  date  of  application  or 
prorating  benefits  from  the  date  the  cure 
is  complete.  For  example,  for  an 
individual  who  uses  up  his  or  her  three 
countable  months,  reapplies  on 
December  1,  but  does  not  complete  his 
or  her  80  hours  of  work  until  the  15th 
of  December,  tbe  State  agency  may 


either  provide  benefits  back  to 
December  1st ,  or  prorate  them  from 
December  15th.  However,  the 
Department  would  like  to  stress  that  this 
proposed  policy  is  for  individuals 
regaining  eligibility  by  working  or 
participating  and  comphing  in  a  work 
program.  An  individual  who  regains 
eligibility  by  participating  in  and 
complying  with  workfare.  and  whose 
workfare  obligation  is  based  on  an 
^ifctimated  monthly  allotment  prorated  to 
the  date  of  application,  then  the 
allotment  issued  must  bo  prorated  back 
to  this  date.  Section  20  of  the  Act,  7 
U.S.C.  2029,  is  clear  that  food  stamps 
are  compensation  for  work  performed  in 
a  workfare  program.  For  example,  if  an 
individual  has  used  up  his  first  three 
months,  then  applies  for  food  stamps, 
and  is  assigned  to  a  workfare  slot  prior 
to  determination  of  eligibility,  and  he 
then  completes  his  workfare  obligation 
witiiin  30  days,  his  benefits  shall  be 
calculated  to  the  date  of  application. 
The  Department  believes  that  this 
interpretation  is  the  only  one  consistent 
with  the  Act  regarding  workfare.  One 
additional  clarification  is  proposed  in 
the  regulatory  language.  The  statutory 
language  of  Section  6(o)(5)  does  not 
require  individuals  participating  in 
workfare  to  work  80  hours  in  a  30-day 
period  because  under  a  workfare 
program,  an  individual's  work 
obligation  is  linked  with  the  amount  of 
the  individual's  food  stamp  benefit.  The 
language  requires  that  an  individual 
"participate  in  and  comply  with'"  a 
workfare  program  during  a  30-day 
period,  not  that  an  individual 
participate  in  a  workfare  program  for  30 
days,  which  would  essentially  require  a 
30-day  waiting  period.  The  Department 
is  proposing  to  clarify  that  when  an 
individual  is  regaining  eligibility 
through  a  workfare  program,  the 
individual  must  be  considered  to  have 
completed  the  c-ure  when  the  individual 
has  completed  the  required  number  of 
hours  of  work. 

The  last  issue  in  this  context  is 
whether  an  individual  can  regain 
eligibility  and  then  maintain  eligibility 
under  this  provision  more  than  once 
during  the  three-year  period.  Neither  the 
statutory  language  nor  the  legislative 
histor>'  address  this  issue.  (The  statutory' 
language  does  prohibit  someone  from 
using  his  or  her  second  three  "countable 
months'"  more  than  once,  as  discussed 
below.).  As  mentioned  above,  Section 
6(o)(5)  of  the  Act  allows  an  individual 
who  has  "used  up""  his  or  her  countable 
months  to  regain  eligibility  if  during  a 
thirty-day  period,  the  individual  works 
80  or  more  hours,  participates  in  and 
complies  with  a  work  program  for  80  or 


more  hours  (as  determined  by  the  Slate 
agency),  or  participates  in  and  compfies 
with  a  workfare  program.  Someone  who 
has  regained  eligibility  under  this 
provision  may  remain  eligible  as  long  as 
he  or  she  continues  to  satisfy  the  work 
requirement  (or  is  exempt  or  covered  by 
a  waiver).  This  provision  is  a  time  limit 
for  individuals  who  are  not  working, 
and  individuals  can  only  regain 
eligibility  by  working  (or  participating 
in  a  work  program  or  workfare)  and  then 
maintain  eligibility  by  continuing  to 
work  Allowing  individuals  to  be  able  to 
regain  and  maintain  eligibility 
whenever  and  as  often  as  they  meet  the 
80  hour/30-day  work  requirement 
would  encourage  individuals  to 
continue  to  look  for  work  even  after 
having  used  up  their  countable  months. 
The  Department  is  therefore  not 
proposing  to  limit  the  number  of  times 
an  individual  can  regain  and  maintain 
eligibility  under  this  provision. 

Eligibility  for  the  Additional  Three 
"Countable  Months" 

Section  6(o)(5)(C)  allowrs  an 
individual  who  has  regained  eligibility' 
(by  working  80  hours  in  a  30-day 
period,  etc.)  and  then  lost  the  job  (or 
workfare  slot,  etc.)  to  be  eligible  for  an 
additional  period  of  three  countable 
months.  The  additional  three  months 
must  be  consecutive,  and  they  start  on 
the  date  the  individual  notifies  the  State 
agency  that  h.'  or  she  is  no  longer 
meeting  the  work  requirement.  An 
illustration  will  help  explain  this 
general  concept.  Joe  uses  up  his  three 
countable  months,  and  becomes 
ineligible  for  food  stamps.  Two  months 
later,  he  gets  a  job  and  works  80  hours 
in  a  thirty-day  period,  regaining 
eligibility.  For  six  months,  Joe  works  at 
least  20  hours  per  week  He  is  satisfying 
the  work  requirement,  so  he  is 
maintaining  his  food  stamp  eligibility. 
Joe  is  laid  off  in  the  seventh  month  of 
loe's  job,  and  notifies  his  eligibility 
worker  immediately.  Starting  the  day  be 
notifies  his  worker,  toe  is  eligible  for  an 
additional  three  consecutive 
"countable  "  months  of  food  stamps 
That  is,  even  though  he  already  used  up 
his  (first)  three  countable  months,  he  is 
eligible  for  up  to  three  consecutive 
months  without  having  to  either  fulfill 
the  work  requirement  (20  hours  per 
week,  etc.),  be  exempt  (physically  or 
mentally  unfit  for  employment,  etc.),  or 
be  covered  by  a  waiver.  "There  are  two 
significant  issues  that  arise  only  in  the 
context  of  this  additional  three 
countable  month.s;  the  additional 
countable  months  are  consecutive,  and 
they  start  the  date  the  client  notifies  the 
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State  that  he  or  she  is  no  longer  meeting 
the  work  rsquiiement. 

Section  6(o){5)(C)  of  the  Act  speciBes 
that,  although  the  first  three  countable 
months  can  be  consecutive  or  otherwise, 
the  second  three  countable  months  are 
consecutive.  The  plain  meaning  of  this 
language  is  that  the  second  three 
countable  months  cannot  be  used  in  a 
piecemeal  fashion,  they  must  be  used 
consecutively.  For  example.  Sue  has  just 
lost  her  job.  and  becomes  eligible  for  the 
second  three  countable  months  on 
January  1.  so  (if  she  is  otherwise 
eligible)  her  second  three  countable 
months  are  January,  February,  and 
March.  If  she  gets  a  job  in  March,  she 
essentially  "forfeits"  her  last  countable 
month  (a  month  when  she  can  receive 
food  stamps  without  working,  etc.) 
because  she  cannot  "save"  the  month 
for  use  some  time  later  when  she  is  no 
longer  working. 

The  statute  not  only  requires  that  the 
additional  three  countable  months  be 
consecutive,  but  it  requires  that  they 
start  "the  date  the  individual  first 
notifies  the  State  agency"  that  the 
individual  is  no  longer  fulfilling  the 
work  requirement.  That  means  that  even 
if  the  individual  cannot  take  advantage 
of  the  second  three  countable  months 
(e.g.,  he  or  she  is  under  a  work  sanction 
or  temporarily  resource  ineligible),  the 
additional  three  month  "window" 
opens  the  date  the  individual  notifies 
the  State  that  he  or  she  is  no  longer 
working  (and  because  it  has  to  be  three 
consecutive  months,  it  closes  exactly 
three  months  later).  To  illustrate,  if  John 
notifies  the  State  agency  on  January  1 
that  he  has  quit  his  job  (without  good 
cause),  he  is  potentially  eligible  under 
this  provision  for  a  period  of  three 
consecutive  months  starting  January  1. 
However.  Section  6(o)(6)  of  the  Act 
states  that  nothing  in  its  provisions 
makes  an  individual  eligible  for  food 
stamps  if  he  or  she  is  not  otherwise 
eligible  for  benefits.  Therefore,  the 
provisions  in  Section  6(o)  that  make  an 
individual  eligible  do  not  override  other 
provisions  of  the  Food  Stamp  Act  and 
implementing  regulations  that  make  an 
individual  ineligible.  In  the  illustration. 
John  is  subject  to  a  90-day  voluntary 
quit  sancdon  under  7  CFR  273. 7(n).  His 
sanction  would  expire  on  April  1 ,  but 
his  second  three-month  window  of 
eligibility  was  only  open  from  January 
1  (the  day  he  notified  the  State  agency 
that  he  was  no  longer  working)  through 
the  end  of  March  (three  consecutive 
months  later).  John  has  forfeited  the 
opportunity  to  use  his  additional  three 
countable  months  (at  least  this  time). 
There  are  two  more  issues  arising 
from  the  provision  mandating  when  the 
additional  three  months  of  eligibiUty 


start.  Section  6(o)(5)(C)  mandates  that 
the  additional  three  countable  months 
start  the  date  the  individual  "first 
notifies  the  State  agency"  that  he  or  she 
is  no  longer  meeting  the  work 
requirement.  Therefore,  even  if  the 
individual  does  not  report  the  job  loss 
right  away,  the  additional  three  month 
"window"  opens  when  the  individual 
notifies  the  State  agency. 

Although  this  policy  might  not 
provide  incentive  to  report  the  job  loss 
immediately,  the  Department  cannot 
ignore  the  plain  language  of  the  statute. 
Therefore,  the  Department's  proposal 
mirrors  the  statutory  requirement  that 
eligibility  for  the  additional  three 
countable  months  starts  the  day  the 
client  first  notifies  the  State  agency  that 
he  or  she  is  no  longer  meeting  the  work 
requirement. 

There  is  one  circumstance  when  the 
Department  believes  that  a  departure 
from  this  general  rule  is  necessary.  If  an 
individual  is  meeting  the  work 
requirement  by  participating  in  a  work 
program  or  workfare.  and  at  some  point 
no  longer  meets  the  requirements  of  the 
work  or  workfare  program  (such  that  he 
or  she  could  be  eligible  for  the 
additional  three  months),  in  most  cases 
the  State  agency  becomes  aware  of  this 
information  and  is  required  by  work 
rules  to  take  an  action  on  the 
individual's  case.  In  most  cases  the 
State  agency  is  either  supervising  the 
workfare  or  work  program  and  is  aware 
that  the  individual  is  no  longer  meeting 
the  work  requirements  or  is  notified  by 
the  agency  that  is.  Once  the  State  agency 
becomes  aware  that  the  individual  is  no 
longer  meeting  the  work  requirements, 
the  eligibility  worker  will  send  the 
individual  a  notice  explaining  that  he  or 
she  no  longer  meets  the  work 
requirements  (of  7  CFR  273.7),  and 
advise  him  of  his  options.  The 
Department  believes  that  in  these  cases, 
when  the  Slate  agency  becomes  aware 
that  the  individual  is  no  longer  meeting 
the  work  requirement  because  the  Slate 
agency  was  operating  or  supervising  the 
work  or  workfare  program,  or  was 
notified  by  the  agency  that  was,  it 
would  be  meaningless  to  require  the 
individual  to  contact  his  or  her 
eligibility  worker  in  order  to  trigger  the 
eligibility  for  the  additional  three 
months.  The  individual  may  not  even  be 
aware  that  he  or  she  is  no  longer 
meeting  the  work  requirement  When 
the  State  agency  is  the  entity  with 
information  as  to  whether  the  work 
requirement  is  being  met.  the  additional 
three  month  period  should  start  on  the 
date  of  the  notice.  Accordingly,  the 
Department  is  proposing  that  when  an 
individual  is  meeting  the  work 
requirement  by  participating  in  a  work 


or  workfare  program,  the  additional 
three-month  period  will  start  the  date 
the  State  agency  notifies  the  individual 
that  he  or  she  is  no  longer  meeting  the 
work  requirements. 

The  statute  also  makes  it  clear  that 
individuals  may  only  "receive  benefits" 
for  a  second  three  countable  months 
once  in  a  three-year  period.  Therefore, 
although  individuals  may  regain 
eligibility  (by  working  80  hours  in  a  30- 
day  period,  etc.)  many  times,  they  can 
only  take  advantage  of  the  second  three 
countable  months  once.  Individuals  can 
therefore  get  food  stamps  for  no  more 
than  six  countable  months  in  a  throe- 
year  period,  but  in  order  to  become 
eligible  for  the  second  three  countable 
months,  the  individual  has  to  have 
worked  at  least  80  hours  in  a  thirty-day 
period.  Significantly,  the  statute  uses 
the  following  language:  "an  individual 
shall  not  receive  any  benefits  pursuant 
to  *   *   *  (the  additional  three  month 
provisioni  for  more  than  a  single  3- 
month  period  in  any  36-month  period." 
(emphasis  added.)  "Therefore,  using  the 
e.xample  above,  although  John  has 
essentially  forfeited  the  second  three 
countable  months  (because  of  the 
voluntary  quit  sanction),  he  may 
become  eligible  again  for  the  additional 
three  consecutive  countable  months 
because  he  never  received  benefits  for 
that  period.  As  before,  any  three 
consecutive  month  window  would  open 
the  day  John  first  notifies  the  State 
agency  that  he  has  lost  his  job,  and 
would  close  three  months  later.  In  the 
example,  after  John's  voluntary  quit 
sanction  expires  (and  be  has  forfeited 
the  opporttmity  to  use  the  three 
consecutive  countable  months),  he  finds 
a  new  job  on  May  1.  He  works  80  hours 
in  a  thirty-day  period,  regaining  his 
eligibility.  On  August  1.  John  is  laid  off 
bt>m  the  new  job.  and  notifies  his 
eligibility  "worker. 

John  is  now  eligible  for  three 
consecutive  countable  months  starting 
August  1.  After  John  has  received  any 
benefits  during  this  second  three-month 
window,  he  will  have  to  either  meet  the 
work  requirement,  become  exempt,  or 
be  covered  by  a  waiver  in  order  to 
participate. 

WaivBrs 

Section  6(o)(4)  of  the  Act  allows  the 
Department,  at  the  request  of  a  State 
agency,  to  waive  the  time  limit  for  any 
group  of  individuals  if  the  Secretary 
determines  that  the  area  in  which  the 
individuals  reside  has  an 
unemployment  rate  of  over  ten  percent, 
or  "does  not  have  a  sufficient  number  of 
jobs  to  provide  employment  for  the 
individuals."  The  Department  issued 
guidance  for  States  seeking  waivers  on 
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December  3. 1996.  The  guidance 
contained  basic  procedures  for  applying 
for  waivers,  identified  data  sources 
which  coiUd  be  used  to  substantiate 
requests,  and  described  some 
approaches  that  could  support  a  ""lack  of 
sufficient  jobs"  waiver.  This  proposed 
rule  does  not  substantially  change  the 
policies  expressed  in  the  December  3. 
1996  guidance.  Because  of  the  nature  of 
the  waiver  approval  process  and  the 
many  factors  involved  in  the  analysis  of 
whether  a  waiver  is  appropriate,  the 
Department  cannot  specify  which 
waiver  requests  it  will  approve  and 
which  it  will  not.  This  proposed  rule  is 
intended  merely  to  provide  a  framework 
for  waiver  requests. 

The  waiver  authority  raises  several 
issues:  data  required  to  justify  a  waiver, 
the  duration  of  waivers,  defining  an 
area,  and  factors  to  indicate  a  lack  of 
sufficient  jobs.  Other  than  the  limits 
discussed  here,  FNS  is  not  proposing 
any  specific  procedures  for  applying  for 
waivers.  FNS  will  expedite  the  approval 
process,  and  intends  that  it  be  as  simple 
as  possible.  Consistent  with  these  goals, 
FNS  is  proposing  that  in  areas  for  which 
the  State  has  certified  that  data  fiY)m  the 
Bureau  of  Labor  Statistics  (BLS)  show 
an  unemployment  rate  above  10 
percent,  the  State  may  begin  to  operate 
the  waiver  at  the  time  the  waiver 
request  is  submitted.  FNS  has  proposed 
to  retain  the  ability  to  require  any 
modifications  that  might  be  required  in 
order  to  meet  the  requirement  of  the 
statute.  For  example,  if  the  most  recent 
data  (that  might  not  have  been  available 
to  the  State  at  the  time  of  the  request) 
shows  thai  some  areas  no  longer  have 
unemployment  rates  above  10  percent, 
FNS  must  be  able  to  reexamine  the  basis 
for  waivers  in  those  areas.  The  terms  of 
any  such  modification  of  the  waiver 
would  be  negotiated  with  the  State 
agency.  Allowing  States  to  begin  to 
operate  such  waivers  would  provide 
immediate  relief  to  areas  long  suffering 
with  high  imemployment  rates.  All 
other  waivers  will  need  prior  approval 
before  they  take  efiect. 

Kinds  of  Data  Needed 

With  respect  to  the  kinds  of  data 
required  to  support  a  waiver, 
established  Federal  policy  requires 
Federal  executive  branch  agencies  to 
use  the  most  recent  National.  State  or 
local  labor  force  and  unemplovment 
data  from  the  Bureau  of  Labor  Statistics 
(BLS)  for  all  program  purposes.  This 
policy  is  contained  in  Statistical  Policy- 
Directive  No.  11,  issued  by  the  Office  of 
Federal  Statistical  Policy  Standards, 
Office  of  Management  and  Budget.  This 
policy  ensures  the  standardization  of 
collection  methods  and  the  accuracy  of 
data  used  to  administer  Federal 


programs,  fa  accordance  with  this 
policy,  the  Department  is  proposing  that 
States  seeking  waivers  for  areas  with 
unemployment  rates  higher  than  10 
percent  be  required  to  rely  on  standard 
BLS  data  or  methods.  To  the  extent  that 
a  "lack  of  sufficient  jobs  "  waiver  is  also 
based  on  labor  force  and  unemployment 
data,  the  Department  is  proposing  that 
the  labor  force  and  unemployment  data 
also  be  based  on  BLS  data  or  methods. 

Duration  of  Data  and  Duration  of 
Waivers 

Another  issue  related  to  the  data 
required  to  support  a  waiver  is  how 
recent  the  data  and  analysis  must  be. 
and  whether  the  data  must  cover  a 
certain  period  before  a  waiver  will  be 
granted.  Closely  related  is  the  issue  of 
the  duration  of  the  waivers. 
Unemployment  rates  fluctuate  from 
month  to  month,  with  fiuctuations 
likely  to  be  larger  for  estimates  based  on 
smaller  areas.  Data  must  be  recent 
because  a  waiver  must  be  based  on  the 
job  market  as  it  then  exists.  Stale  data 
could  mask  areas  in  which  the  labor 
market  has  recenUy  decUned.  or 
overestimate  the  unemplo\Tnent  rate  in 
an  area  that  is  experiencing  job  growth. 
If  requested.  FNS  will  automatically 
grant  a  waiver  in  any  area  in  which  the 
average  unemployment  rate  in  the 
preceding  12  months  is  greater  than  10 
percent.  However,  the  Department  will 
not  require  a  12-month  average  to 
approve  a  waiver  for  two  reasons:  a  12- 
month  average  may  mask  portions  of  the 
year  when  the  unemployment  rate  rises 
above  or  falls  below  10  percent  to 
addition,  requiring  a  12-month  average 
before  a  waiver  could  be  approved 
would  necessitate  a  sustained  period  of 
high  unemployment  before  an  area 
became  eligible  for  a  waiver.  However, 
although  allowing  States  to  obtain  a 
year-long  waiver  based  on  fewer  months 
of  data  might  be  more  responsive  to 
early  labor  market  signals,  it  could  be  an 
over  response  to  a  seasonal  problem  or 
a  short  term  aberration.  Therefore,  the 
Department  is  proposing  that  in  general, 
the  duration  of  a  waiver  should  bear 
some  relationship  to  the  documentation 
provided  in  support  of  the  waiver 
request.  FNS  will  consider  approving 
waivers  for  up  to  one  year  based  on 
documentation  covering  a  shorter 
period,  but  the  State  must  show  that  the 
basis  for  the  waiver  is  not  a  seasonal  or 
short  term  aberration,  fa  general,  the 
Department  will  not  approve  waivers  for 
more  than  one  year,  fa  addition.  States 
m  areas  with  predictable  seasonal 
variations  in  imemployment  may  use 
historical  trends  to  anticipate  the  need 
for  waivers  for  certain  periods.  For 
example,  if  the  pattern  of  seasonal 
unemployment  is  such  that  an  area's 


imemployment  rate  typically  increases 
by  two  percentage  points  in  January. 
February,  and  March,  and  the  area's 
unemployment  rate  is  currently  9 
percent,  a  State  may  request  a  waiver  for 
this  area  based  on  its  current  rale  and 
historical  trends.  The  period  covered  by 
the  waiver  would  then  coincide  with 
the  period  of  projected  high 
unemplov'ment. 

Defining  an  "Area" 

With  respect  to  the  question  of  what 
"areas"  can  receive  waivers,  the 
Department  is  allowing  States  broad 
discretion  m  defining  areas  that  best 
reflect  the  labor  market  prospects  of 
Program  participants  and  Stale 
administrative  needs.  In  general,  the 
Department  encourages  States  lo 
consider  reque.sting  waivers  for  areas 
smaller  than  the  entire  Stale.  Statewide 
averages  may  mask  slack  job  markets  in 
some  counties,  cities,  or  towns. 
Accordingly.  States  should  consider 
areas  withfa.  or  combinations  of, 
counties,  cities,  and  towns.  The 
Department  also  urges  States  to  consider 
the  particular  needs  of  rural  areas  and 
Indian  reservations.  Although  the 
Department  is  proposing  to  allow  States 
flexibility  in  defining  areas  to  be 
covered  by  waivers,  the  supporting  data 
must  correspond  to  the  requested  area 
(e.g.,  a  county-wide  waiver  must  be 
supported  by  county-wide  data). 

Unemployment  figures  for  manv  local 
areas  based  on  standard  BLS  data  or 
methods  are  readily  available.  Through 
its  Local  Area  UneraploNinent  Statistics 
(LA US)  program,  BLS  works  in  concert 
with  State  emplovment  security 
agencies  to  estimate  unemplov'ment 
rates  for  all  states  and  counties,  all  cities 
with  a  population  of  25,000  or  more,  all 
cities  and  tovras  in  New  England,  and 
all  metropolitan  and  small  labor  market 
areas  in  the  United  States,  fa  addition. 
State  employment  security  agencies  can 
use  standard  BLS  methods  to  generate 
unemployment  rates  for  smaller 
geographic  areas  and  special  geographic 
areas  such  as  fadian  reser%'ations,  as 
long  as  the  boundaries  of  those  areas 
coincide  with  the  boundaries  of  a  group 
of  census  tracts.  While  standard 
methods  can  be  used  to  estimate 
unemployment  rates  for  smaller  areas, 
the  estimates  will  be  less  reliable.  A  list 
of  State  employment  security  agency 
contacts  can  be  accessed  through  the 
BLS  LAUS    home    page    (found    at 
http://stats.bls.gov:80/lauhomB.htm]. 
Monthly  State  and  local  area 
unemployment  rates  are  also  readily 
available  from  a  variety  of  published 
sources.  Current  data  can  be  obtained 
via  the  LAUS  home  page. 
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the  LAUS  program,  BLS  regional  offices, 
or  the  State's  employmeDt  security 
agency. 

Lack  of  Sufficient  fobs 

Section  6(o)(4)(AJ(ii)  of  the  Act  allows 
the  Department  to  waive  the  time  limit 
for  a  group  of  individuals  if  the  area  in 
which  the  individuals  reside  "does  not 
have  a  sufficient  number  of  jobs  to 
provide  employment  for  the 
individuals."  The  legislative  history 
does  not  provide  guidance  on  what 
types  of  waivers  the  Department  should 
approve  under  this  standard,  and  there 
are  no  standard  data  or  methods  to  make 
the  determination  of  the  sufficiency  of 
jobs.  States  requesting  waivers  are 
therefore  free  to  compile  evidence  and 
construct  arguments  to  show  that  in  a 
particular  area,  there  are  not  enough 
jobs  for  individuals  who  are  affected  by 
the  time  limit.  However,  as  described  in 
the  December  3, 1996,  guidance,  some 
indicators  that  an  area  has  insufficient 
jobs  are:  if  the  area  is  on  the  U.S. 
Department  of  Labor's  (DOL) 
Employment  and  Training 
Administration's  list  of  labor  surplus 
areas;  if  the  area  qualifies  for  extended 
unemployment  benefits;  or  if  the  area 
has  a  falling  ratio  of  employment  to 
population.  No  particular  approach  is 
required.  Because  waivers  are  approved 
based  on  current  labor  market 
conditions,  evidence  and  data  should  be 
the  most  recent  available  to  the  State. 
The  Department  will  make  the  decisions 
on  a  case-by-case  basis. 

Implementation 

While  most  of  the  provisions  of 
PRWORA  were  effective,  and  required 
Id  be  implemented  on  August  22, 1996. 
some  of  the  provisions  in  this  rule  have 
different  statutory  implementation 
dates.  Section  115  (42  U.S.C.  862a), 
denial  of  benefits  for  drug-related 
convictions,  was  required  to  be 
implemented  [uly  1.  1997,  unless  the 
SutB  submitted  a'  TANF  plan  to  DHHS. 
in  which  case  the  effective  date  of 
Section  115  was  the  date  the  TANF  plan 
was  received  by  DHHS.  In  no  event  may 
State  agencies  disqualify  an  individual 
for  a  conviction  occurring  on  or  before 
August  22. 1996.  States  may  also  opt  out 
of  Section  115  bv  legislative  action. 

Sections  829  and  91 1  of  PRWORA 
(Section  8(d)  of  the  Act  and  42  U.S.C. 
608a)  are  mandatory  and  were  required 
to  be  implemented  on  August  22, 1996, 
for  all  reductions  in  an  assistance 
program's  benefits  initiated  on  or  after 
that  date  for  failure  to  perform  a 
required  action  or  for  fraud.  Section  819 
of  PRWORA  (Section  6(i)  of  the  Act) 
regarding  comparable  disqualifications 
is  optitSnal  ahd,  therefore,  effective 


when  the  State  chooses  to  implement  it; 
but  disqualifications  imposed  prior  to 
August  22,  1996,  shall  not  be  imposed 
for  food  stamp  purposes.  The  provisions 
in  42  U.S.C.  404(i)  and  (j)  (Section 
103(a)  of  PROWRA)  are  optional  and. 
therefore,  effective  when  the  State 
chooses  to  implement  them,  but  not 
prior  to  the  State's  receipt  of  a  TANF 
block  grant. 

Pursuant  to  Section  824  of  the 
PRWORA,  (7  U.S.C.  2015(o))  the  time 
limit  for  able-bodied  adults  is  effective 
the  date  the  State  notifies  recipients  of 
the  application  of  the  time  limit,  or 
November  22. 1996  (the  date  that  was 
three  months  after  the  date  of  enactment 
of  the  PRWORA),  whichever  is  earlier 

The  Department  is  proposing  that  the 
changes  made  by  this  rule  would  be 
effective  and  implemented  no  later  than 
the  first  day  of  the  month  180  days  after 
publication  of  the  final  rule. 

List  of  Subjects 

7  CFR  Part  272 

Alaska.  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recortlkeeping 
requirements. 

7  era  Part  273 

Administrative  practice  and 
procedures.  Claims.  Food  stamps,  Grant 
programs-social  programs,  Penalties. 
Reporting  and  recordkeeping,  Social 
Security,  Students. 

Accordingly,  7  CFR  Parts  272  and  273 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  parts  272 
and  273  continues  to  read  as  follows: 


Authority:  7  U.S.C.  2011-2036. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1.  a  new  paragraph 
(c)(l](vii)  is  added  to  read  as  follows: 

S  272.1    General  terms  and  conditions. 

(cl  Disclosure.  (1)  *   *   " 
(vii)  Local,  State  or  Federal  law 
enforcement  officers,  upon  written 
request,  for  the  purpose  of  obtaining  the 
address,  social  security  number,  and,  if 
available,  photograph  of  any  household 
member,  if  the  member  is  fleeing  to 
avoid  prosecution  or  custody  for  a 
crime,  or  an  attempt  to  commit  a  crime, 
that  would  be  classified  as  a  felony  (or 
in  the  State  of  a  New  )ersey,  a  high 
misdemeanor),  or  is  violating  a 
condition  of  probation  or  parole 
imposed  under  a  Federal  or  State  law. 
The  State  agency  shall  also  provide 
information  regarding  any  household 
member,  upon  the  official  request  of  a 
law  enforcement  officer,  necessary  for 


the  conduct  of  an  official  duty,  such  as 
apprehension  or  investigation,  related  to 
the  any  of  the  above-described 
individuals. 

■        •        *        *        * 

3.  In  §  272.2,  new  paragraphs 
(d)(l)(xiii)  and  (d)(l)(xiv)  are  added  to 
read  as  follows: 

1272.2    Plan  of  operstlon. 

[d]  Planning  documents.  [1]  *   •  • 
(xiii)  If  the  State  agency  chooses  to 
implement  the  optional  provisions 
specified  in  (273.11(1).  (m).  and  (n)  of 
this  chapter,  the  Plan's  attachment  shall 
include  the  options  selected,  guidelines 
to  be  used,  and  specify  how  the  income 
of  any  disqualified  individuals  will  be 
treated. 

(xiv)  If  the  State  agency  chooses  to 
implement  the  optional  provisions 
specified  in  (273.11(q),  (r).  and  (s)  of 
this  chapter,  the  Plan's  attachment  shall 
include  the  options  selected,  and 
procedures  to  be  used.  The  plan  shall 
also  include  a  description  of  the 
safeguards  the  State  agency  will  use  to 
restrict  the  use  of  information  collected 
by  a  State  agency  in  implementing  the 
optional  provision  contained  in 
S  273.1  l(r)  of  this  chapter. 


PART  273— CERTIRCATION  OF 
EUGIBLE  HOUSEHOLDS 

4.  In  §  273.1,  new  paragraphs 
(b)(2)(viii).  (b)(2)(ix).  (b)(2)(x).  (b)(2)(xi). 
(b)(2)(xii),  and  (b)(2)(xiii)  are  added  to 
read  as  follows. 

1 273.1    Housatwld  concspt 

*        *        •         •         * 

(b)  Nonhousehold  members.  '  •  • 
(2).   .  . 

(viil)  School  attendance  requirements. 
At  State  agency  option,  individuals  who 
are  disquaUfied  in  accordance  with  the 
school  attendance  provisions  of 
S273.11(m)and(n). 

(ixj  Individuals  convicted  of  drug- 
related  felonies.  Individuals  who  are 
ineligible  under  $  273.11|o)  because  of  a 
drug-related  felony  conviction. 

(x)  Individuals  disqualified  from  other 
means-tested  programs.  At  State  agency 
option,  individuals  who  are  disqualified 
in  another  assistance  program  in 
accordance  with  §273.11(1). 

(xi)  Fleeing  felons.  Individuals  who 
are  fleeing  to  avoid  prosecution  or 
custody  for  a  crime,  or  an  attempt  to 
commit  a  crime,  or  who  are  violating  a 
condition  of  probation  or  parole  who  are 
ineligible  under  §  273.11(p). 

(xii)  Individuals  ineligible  because  of 
child  support  issues.  Individuals 
disqualified  for  failure  to  cooperate  with 
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child  support  enforcement  agencies  in 
accordance  with  S  273.11(q)  or  (r),  or  for 
being  delinquent  in  any  court-ordered 
child  support  obligation  in  accordance 
with  §273. ll(s) 

(xiii)  Able-bodied  adults  who  have 
exceeded  the  time  lirrxit.  Persons 
ineligible  under  §  273.24,  the  time  limit 
for  able-bodied  adults. 

*  *        •        •        • 

5.  In  §273.2: 

a.  Two  new  paragraphs  (f)(l)(xiv)  and 
(f)(l)(xv)  are  added. 

b.  Paragraph  (0(8)(i)(C)  is 
redesignated  as  paragraph  (f)(8)(i)(D). 
and  a  new  paragraph  (f)(8)(i)(C)  is 
added. 

The  additions  read  as  follows: 

1 273  J    Application  piocasslng. 

*  •         •         *         > 
(f)  Verification.    •  •  ' 

{1)  Mandatory  verification.  '   '   * 

(xiv)  Additional  verification  for  able- 
bodied  adults  subject  to  the  time  limit. 
(A)  Work  hours.  For  individuals  subject 
to  the  food  stamp  time  limit  of  §  273.24 
who  are  satisfying  the  work  requirement 
'  by  working,  by  combining  work  and 
participation  in  a  work  program,  or  by 
participating  in  a  work  or  workfare 
program  that  is  not  operated  or 
supervised  by  the  State  agency,  the 
individuals'  work  hours  shall  be 
verified. 

(B)  Countable  months  in  another 
state.  For  individuals  subject  to  the  food 
stamp  time  limit  of  §  273.24,  the  number 
of  countable  months  (as  defined  in 
§  273.24(b)(1))  an  individual  has  used  in 
another  State  shall  be  verified  if  there  is 
an  indication  that  the  individual 
participated  in  that  State.  The  State 
agency  may  accept  another  State 
agency's  assertion  as  to  the  number  of 
countable  months  an  individual  has 
used. 

(xv)  Verification  of  applicants  fleeing 
to  avoid  prosecution  or  custody  for 
felorues.  The  State  agency  shall 
establish  a  system  for  verifying  whether 
applicants  or  participants  are  subject  to 
disqualification  under  the  provisions  of 
§273.11(p)  based  on  their  possible 
status  as  individuals  fleeing  to  avoid 
prosecution  or  custody  for  a  crime,  or  an 
attempt  to  commit  a  crime,  that  would 
be  classified  as  a  felony  (or  in  the  State 
of  New  Jersey,  a  high  misdemeanor)  or 
who  are  violating  a  condition  of 
probation  or  parole  under  a  Federal  or 
State  law,  or  fleeing  to  avoid 
prosecution  or  custody  for  felonies;  or 
are  subject  to  disqualification  under 
§  273.11(o)  as  individuals  convicted  of 
drug-related  felonies. 

*  *        •        Ik        * 

(8)  Verification  subsequent  to  initial 
certification.'  '  ' 


(i)  Becertification'  '  ' 

(C)  For  individuals  subject  to  the  food 
stamp  time  limit  of  §  273.24  who  are 
satisf>'ing  the  work  requirement  by 
working,  by  combining  work  and 
participation  in  a  work  program,  or  by 
participating  in  a  work  program  that  is 
not  operated  or  supervised  by  the  State 
agency,  the  individuals'  work  hours 
shall  be  verified. 

*  *        *        «        « 

6.  In  §  273.9,  paragraph  (b)(5)(i)  is 
revised  in  its  entirety  to  read  as  follows: 

§  273.9    Income  and  deductions. 

(b)  Definition  of  income.  •  •   • 
(5)*  *  • 

(i)  Moneys  urithheld  from  an  income 
source,  or  moneys  received  from  the 
income  source,  which  are  voluntarily  or 
involuntarily  returned  to  repay  a  prior 
overpayment  from  that  income  source, 
shall  not  be  counted  as  income  provided 
that  the  overpayment  was  not 
excludable  under  paragraph  (c)  of  this 
section.  However,  this  exclusion  shall 
not  apply  to  means-tested  public 
assistance  income  sources  when  the 
overpayment  was  caused  by  the 
household. 

*  *        •        •        * 

7.  In  §273.11: 

a.  The  introductory  text  of  paragraphs 
(c).  (c)(1)  and  (c)(2)  are  revised. 

b.  Paragraph  (c)(3)(ii)  is  revised. 

c.  Paragraph  (k)  is  revised. 

d.  Paragraphs  (1).  (m).  (n).  (o).  (p),  (q), 
(r).  and  (s)  are  added. 

The  additions  and  revisions  read  as 
follows: 

§  273.1 1     Action  on  ttousetiolds  witti 
special  circumstances. 

*  •         *         •         ■ 

(c)  Treatment  of  income  and 
resources  of  certain  nonhousehold 
members.  During  the  period  of  time  that 
a  household  member  cannot  participate 
for  the  reasons  addressed  in  this  section, 
the  eligibility  and  benefit  level  of  any 
remaining  household  members  shall  be 
determined  in  accordance  with  the 
procedures  outlined  in  this  section.  The 
State  agency  may  opt  to  treat 
individuals  disqualified  under 
paragraph  (I),  (m).  (n).  (q).  (r),  or  (s)  of 
this  section  under  either  paragraph 
(c)(1)  or  (c)(2)  of  this  section. 

(1)  Intentional  Program  xiolation, 
felony  drug  conviction,  or  fleeing  felon 
disqualifications,  and  workfare  or  work 
requirement  sanctions.  The  eligibility 
and  benefit  level  of  any  remaining 
household  members  of  a  household 
containing  individuals  determined 
ineligible  because  of  a  disqualification 
for  an  intentional  Program  violaUon.  a 
felony.drug  conviction,  their  fleeing 


felon  status,  noncompliance  with  a 
work  requirement  of  §  273.7,  or 
imposition  of  a  sanction  while  they 
were  participating  in  a  household 
disqualified  because  of  fiailure  to 
comply  with  workfare  requirements 
shall  be  determined  as  follows: 

(2)  Ineligible  alien,  SSN 
disqualifications  and  ineligible 
ABAWDs.  The  eligibility  and  benefit 
level  of  any  remaining  household 
members  of  a  household  containing 
individuals  determined  to  be  ineligible 
for  being  an  ineligible  alien,  for  refusal 
to  obtain  or  provide  an  SSN.  or  for 
meeting  the  time  limit  for  able-bodied 
adults  without  dependents  shall  be 
determined  as  follows: 

•        •        *        *        * 

(3)  Reduction  or  termination  of 
benefits  within  the  certification  period. 

(ii)  Disqualified  or  determined 
ineligible  for  reasons  other  than 
intentional  Program  violation  If  a 
household's  benefits  are  reduced  or 
terminated  within  the  certification 
period  for  reasons  other  than  an 
intentional  Program  violation 
disqualification,  the  Slate  agenc)'  shall 
issue  a  notice  of  adverse  action  in 
accordance  with  §273.13(a)(2)  which 
informs  the  household  of  the 
ineligibility,  the  reason  for  the 
ineligibility,  the  eligibility  and  benefit 
level  of  the  remaining  members,  and  the 
action  the  household  must  take  to  end 
the  ineligibility. 

(k)  Reduction  of  public  assistance 
benefits.  If  the  benefits  of  a  household 
that  is  receiving  public  assistance  are 
reduced  under  a  Federal,  State,  or  local 
means-tested  public  assistance  program 
because  of  the  failure  of  a  household 
member  to  perform  an  action  required 
under  the  assistance  program  or  for 
fraud,  the  State  agency  shall  nol 
increase  the  household's  food  stamp 
allotment  as  the  result  of  the  decrease  in 
income.  Ln  addition  to  prohibiting  an 
increase  in  food  stamp  benefits,  the 
Slate  agency  may  impose  a  penalty  on 
the  household  that  represents  a 
percentage  of  the  food  stamp  allotment 
that  does  not  exceed  25  percent. 
Reaching  a  time  limit  for  time-limited 
benefits,  having  a  child  that  is  not 
eligible  because  of  a  family  cap.  or 
failure  to  comply  with  purely 
procedural  requirement  such  as  failure 
to  submit  a  monthly  report  for  the  other 
program  or  failure  to  reapply  for 
continued  assistance  under  the  other 
program,  shall  not  be  considered  a 
failure  to  perform  an  action  required  by 
an  assistance  program  for  purposes  of 
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this  provision.  This  provision  shall  not 
be  applied  at  the  time  of  initial 
application  for  assistance.  It  shall  be 
applied  if  the  person  was  receiving  such 
assistance  at  the  time  the  reduction  was 
imposed  and  to  reductions  imposed  at 
the  time  of  application  for  continued 
benefits  if  there  is  no  break  in 
participation.  The  person  does  not  have 
to  be  certified  for  food  stamps  at  the 
time  of  the  failure  to  perform  a  required 
action  for  this  provision  to  apply.  Public 
a.ssistance  benefits  shall  be  considered 
reduced  if  they  are  decreased, 
suspended,  or  terminated. 

(1)  For  purposes  of  this  provision  a 
Federal.  State,  or  local  "means-tested 
public  assistance  program"  shall  mean 
any  public  or  assisted  bousing  under 
Title  I  of  the  United  States  Housing  Act 
of  1937;  any  State  program  funded 
under  part  A  of  Title  IV  of  the  Social 
Security  Act;  any  program  for  the  aged, 
blind,  or  disabled  under  Titles  I.  X.  XIV, 
or  XVI  of  the  Social  Security  Act;  and 
State  and  local  general  assistance  as 
defined  in  §271.2  of  this  chapter.  This 
provision  must  be  applied  to  all 
applicable  cases.  If  a  State  agency  is  not 
successful  in  obtaining  the  necessary 
cooperation  from  another  Federal.  State 
or  local  means-tested  welfare  or  public 
assistance  program  to  enable  it  to 
comply  with  the  requirements  of  this 
provision,  the  Slate  agency  shall  not  be 
held  responsible  for  noncompliance  as 
long  as  the  State  agency  has  made  a 
good  faith  effort  to  obtain  the 
information.  The  State  agency,  rather 
than  the  household,  shall  be  responsible 
for  obtaining  information  about 
sanctions  from  other  programs  and 
changes  in  those  sanctions. 

(2)  The  prohibition  on  increasing  food 
stamp  benefits  applies  for  the  duration 
of  the  reduction  in  the  assistance 
program,  and  shall  be  concurrent  with 
the  reduction  in  the  other  assistance 
program  to  the  extent  allowed  by 
normal  food  stamp  change  processing 
and  notice  procedures. 

(3)  The  State  agency  shall  determine 
how  to  prevent  an  increase  in  food 
stamp  benefits.  Among  other  options, 
the  State  agency  may  increase  the 
assistance  grant  by  a  flat  percent,  not  to 
exceed  25  percent,  for  all  households 
that  fail  to  perform  a  required  action  in 
lieu  of  computing  an  individual  amount 
or  percentage  for  each  affected 
household. 

(4)  If  the  allotment  of  a  household  is 
reduced  under  Title  IV-A  of  the  Social 
Security  Act.  the  State  agency  may  use 
the  same  procedures  that  apply  under 
Title  IV-A  to  prevent  an  increase  in 
food  stamp  benefits  as  the  result  of  the 
decrease  in  Title  IV-A  benefits.  For 
example,  the  same  budgeting 


procedures  and  combined  notices  and 
hearings  may  be  used,  but  the  food 
stamp  allotment  may  not  be  reduced  by 
more  than  25  percent. 

(5)  In  no  event  shall  the  prohibition 
on  increasing  food  stamp  benefits  apply 
for  longer  than  1  year.  The  State  agency 
may  lift  the  ban  on  increasing  food 
stamp  benefits  at  any  time  if  the  person 
becomes  ineligible  during  the 
disqualification  period  for  some  other 
reason. 

(6)  If  an  individual  who  fails  to 
perform  a  required  action  in  a  State  or 
local  assistance  program  moves  within 
the  State,  the  prohibition  on  increasing 
benefits  shall  be  applied  to  the  gaining 
household  unless  that  person  is 
ineligible  for  the  assistance  program  for 
some  other  reason.  If  such  individual 
moves  to  a  new  State  the  prohibition  on 
increasing  benefits  shall  not  be  applied. 
If  an  individual  fails  to  perform  a 
required  action  in  a  Federal  program, 
and  the  individual  moves,  either 
interstate  or  intrastate,  the  State  must 
verify  the  status  and  continue  the 
disqualification  if  appropriate. 

(1)  Comparable  disqualifications.  If  a 
disqualification  is  imposed  on  a 
member  of  a  household  for  failure  to 
perform  an  action  required  under  a 
Federal.  State,  or  local  means-tested 
public  assistance  program,  the  State 
agency  may  impose  the  same 
disqualification  on  the  member  of  the 
household  under  the  Food  Stamp 
Program.  The  program  must  to  be 
authorized  by  a  Federal.  State,  or  local 
law.  but  the  provision  itself  does  not 
have  to  be  specified  in  the  law.  A  State 
agency  may  choose  to  apply  this 
provision  to  one  or  more  of  these 
programs,  and  it  may  select  the  types  of 
disqualifications  within  a  program  that 
it  wants  to  impose  on  food  stamp 
recipients.  The  State  agency  shall  be 
responsible  for  obtaining  information 
about  sanctions  from  other  programs 
and  changes  in  those  sanctions. 

(1)  For  purposes  of  this  section 
Federal.  State,  or  local  "means-tested 
public  assistance  program"  shall  mean 
any  public  or  assisted  housing  utnder 
Title  I  of  the  United  States  Housing  Act 
of  1937;  any  State  temporary  assistance 
for  needy  families  funded  under  part  A 
of  Title  rv  of  the  Social  Security  Act; 
any  program  for  the  aged,  blind,  or 
disabled  under  Titles  I.  X,  XIV,  XVI  or 
XK  of  the  Social  Security  Act;  Medicaid 
under  XX  of  the  Social  Security  Act; 
and  State  and  local  general  assistance  as 
defined  in  §271.2  of  this  chapter. 

(2)  This  provision  shall  not  be  applied 
at  the  time  of  initial  application  for 
public  assistance.  It  shall  be  applied  if 
the  person  was  receiving  such 
assistance  at  the  time  the 


disqualification  was  imposed  and  to 
disqualifications  imposed  at  the  time  of 
apphcation  for  continued  benefits  if 
there  is  no  break  in  participation  with 
the  following  exceptions.  Reaching  a 
time  limit  for  lime-limited  benefits  or 
having  a  child  that  is  not  eligible 
because  of  a  family  cap  shall  not  be 
considered  failures  to  perform  an  action 
required  by  an  assistance  program.  In 
addition,  this  provision  shall  not  apply 
to  purely  procedural  requirements  such 
as  failure  to  submit  a  monthly  report  for 
the  other  program  or  failure  to  reapply 
for  continuedassistance  under  the  other 
program.  Assistance  disqualifications 
that  were  imposed  while  the  person  was 
receiving  assistance  and  are  still  in 
effect  shall  be  applied  to  both  food 
stamp  applicants  and  recipients. 

(3)  In  no  event  shall  the 
disqualification  be  applied  for  food 
stamp  purposes  for  longer  than  1  year. 
The  State  agency  may  stop  the 
disqualification  at  any  time  if  the  person 
becomes  ineligible  for  assistance  for 
some  other  reason. 

(4)  If  a  disqualification  is  imposed  for 
a  failure  of  an  individual  to  perform  an 
action  required  under  a  program  under 
Title  rV-A  of  the  Social  Security  Act, 
the  State  may  use  the  rules  and 
procedures  that  apply  under  the  Title 
IV-A  program  to  impose  the  same 
disqualification  under  the  Food  Stamp 
Pronam. 

(5)  Only  the  individual  who 
committed  the  violation  may  be 
disqualified  for  food  stamp  purposes 
even  if  the  entire  assistance  unit  is 
disqualified  for  Title  IV-A  purposes. 

(6)  A  comparable  disqualification  for 
food  stamp  purposes  shall  be  imposed 
concurrently  with  the  disqualification 
in  the  assistance  program  to  the  extent 
allowed  by  normal  food  stamp 
processing  times  and  notice 
requirements.  For  example,  if  the 
assistance  disqualification  is  for  Jtme 
and  luly,  and  the  State  is  unable  to 
disqualify  the  person  tmtil  July  for  food 
stamp  purposes,  the  person  would  only 
be  disqualified  for  July  for  food  stamp 
purposes. 

(7)  If  there  is  a  pending 
disqualification  for  a  food  stamp 
violation  and  a  pending  comparable 
disqualification,  they  shall  be  imposed 
concurrently  to  the  extent  appropriate. 
For  example,  if  the  household  is 
disqualified  for  June  for  a  food  stamp 
violation  and  an  individual  is 
disqualified  for  Jime  and  July  for  an 
assistance  program  violation,  the  whole 
household  shall  be  disqualified  for  Jujie 
and  the  individual  shall  be  disqualified 
for  July  for  food  stamp  purposes. 

(8)  The  State  agency  may  choose  to 
coiml  all  or  only  a  prorated  amount  of 
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the  member's  income  and  expenses  as 
available  to  the  household.  All  of  the 
member's  resources  shall  be  counted  as 
available  to  the  household. 

(9)  After  a  disqualification  period  has 
expired,  the  person  may  apply  for  food 
stamp  benefits  and  shall  be  treated  as  a 
new  applicant  or  a  new  household   . 
member,  except  that  a  prior 
disqualification  based  on  a  food  stamp 
work  requirement  shall  be  considered  in 
determining  eligibilitv. 

(10)  A  comparable  food  stamp 
disqualification  may  be  imposed  in 
addition  to  any  coupon  allotment 
reductions  made  in  accordance  with 
paragraph  (k)  of  this  section.    - 

(11)  State  agencies  shall  state  in  their 
Plan  of  Operation  if  they  have  elected  to 
apply  comparable  disqualifications  and 
indicate  the  options  and  procedures 
allowed  in  paragraphs  (1)(1).  (1)(2).  (1)(3). 
(1)(4),  (1)(8).  and  (l)(10}  of  this  section 
which  they  have  selected. 

(m)  School  attendance.  (1)  A  State 
agency  may  not  apply  a  food  stamp 
sanction  to  an  adult  because  he  or  she 
fails  to  ensure  his  or  her  minor  children 
attend  school.  However,  if  the  benefits 
of  a  household  are  reduced  under  a 
TANF  sanction  due  to  the  failure  of  an 
adult  to  ensure  that  his  or  her  minor 
dependent  children  attend  school  as 
required  by  State  law  while  the  children 
are  living  with  him  or  her.  the  State 
agency  shall  not  increase  the 
household's  food  stamp  allotment  as  the 
result  of  the  decrease  in  income  in 
accordance  with  paragraph  (k)  of  this 
section.  In  addition  to  prohibiting  an 
increase  in  food  stamp  benefits,  the 
State  agency  may  impose  a  penalty  on 
the  household  that  represents  a 
percentage  of  the  food  stamp  allotment 
that  does  not  exceed  25  percent  in 
accordance  vinth  paragraph  (k)  of  this 
section.  Finally,  if  a  member  of  a 
household  is  disqualified  under  the 
TANF  program  for  failure  to  ensure  that 
his  or  her  minor  dependent  children 
attend  school  as  required  by  State  law 
while  the  children  are  living  with  him 
or  her.  the  State  agency  may  impose  the 
same  disqualification  on  the  member  of 
the  household  under  the  Food  Stamp 
Program  in  accordance  with  paragraph 
(I)  of  this  section. 

(2)  A  State  agency  electing  to  reduce 
the  household's  benefits  in  accordance 
with  paragraph  (k)  of  this  section  or  to 
apply  a  comparable  disqualification  in 
accordance  with  paragraph  (I)  of  this 
section  shall  so  specify  in  its  Plan  of 
Operation.  If  the  member  will  be 
disqualified,  the  State  agency  shall 
specify  in  its  Plan  of  Operation  if  all  or 
a  prorated  share  of  the  income  of  the 
disqualified  member  shall  be  coimted  as 
available  to  the  household.  All  of  the 


disqualified  member's  resources  shall  be 
counted  as  available  to  the  household. 
If  the  food  stamp  allotment  is  to  be 
reduced,  the  State  agency  shall  specify' 
in  its  Plan  of  Operation  the  method  of 
reduction. 

(n)  Secondary  school  diploma.  ( 1 )  A 
State  agency  may  not  apply  a  food 
stamp  sanction  to  an  adult  because  he 
or  she  is  not  working  toward,  or  does 
not  have,  a  secondare'  school  diploma  or 
its  recognized  equivalent.  However,  if 
the  benefits  of  a  household  are  reduced 
under  a  TANF  sanction  because  an 
adult  who  is  older  than  age  20  and 
younger  than  age  51  does  not  have,  or 
is  not  working  toward  attaining,  a 
secondary  school  diploma  or  its 
recognized  equivalent,  the  State  agency 
shall  not  increase  the  household's  food 
stamp  allotment  as  the  result  of  the 
decrease  in  income  in  accordance  with 
paragraph  (k)  of  this  section.  In  addition 
to  prohibiting  an  increase  in  food  stamp 
benefits,  the  State  agency  may  impose  a 
penalty  on  the  household  that 
represents  a  percentage  of  the  food 
stamp  allotment  that  does  not  exceed  25 
percent  in  accordance  with  paragraph 
(k)  of  this  section.  Finally,  it  a  member 
of  a  household  is  disqualified  under  the 
TANF  the  State  agency  may  impose  the 
same  disqualification  on  the  member  of 
the  household  under  the  Food  Stamp 
Program  in  accordance  with  paragraph 
(1)  of  this  section. 

(2)  A  Slate  agenc>'  electing  to  reduce 
the  household's  benefits  in  accordance 
with  paragraph  (k)  of  this  section  or  to 
apply  a  comparable  disqualification  in 
accordance  with  paragraph  (1)  of  this 
section  shall  so  specify  in  its  Plan  of 
Operation.  If  the  member  will  be 
disqualified,  the  State  agency  shall 
specify  in  its  Plan  of  Operation  if  all  or 
a  prorated  share  of  the  income  of  the 
disqualified  member  shall  be  counted  as 
available  to  the  household.  If  the  food 
stamp  allotment  is  to  be  reduced,  the 
State  agency  shall  specify  in  its  Plan  of 
Operation  the  method  of  reduction.  All 
of  the  disqualified  member's  resources 
shall  be  counted  as  available  to  the 
household. 

(o)  Individuals  convicted  of  drug- 
related  felonies.  An  individual 
convicted  (imder  Federal  or  State  law) 
of  any  offense  which  is  classified  as  a 
felony  by  the  law  of  the  jurisdiction 
involved  and  which  has  as  an  element 
the  possession,  use,  or  distribution  of  a 
controlled  substance  (as  defined  in 
section  102(6)  of  the  Controlled 
Substance  Act)  shall  not  be  considered 
an  eligible  household  member  unless 
the  State  legislature  of  the  State  where 
the  individual  is  domiciled  has  enacted 
legislation  exempting  individuals 
domiciled  in  the  State  from  the  above 


exclusion.  If  the  State  legislature  has 
enacted  legislation  limiting  the  period 
of  disqualification,  the  period  of 
ineligibility  shall  he  equal  to  the  length 
of  the  period  provided  under  such 
legislation. 

Tp)  Fleeing  felons  and  probation  or 
parole  violators.  Individuals  who  are 
fleeing  to  avoid  prosecution  or  custody 
for  a  crime,  or  an  attempt  to  commit  a 
crime,  that  would  be  classified  as  a 
felony  (or  in  the  Slate  of  New  Jersey,  a 
high  misdemeanor)  or  who  are  violating 
a  condition  of  probation  or  parole  under 
a  Federal  or  State  law  shall  not  be 
considered  eligible  household  members. 

(q)  Custodial  parent 's  cooperation 
with  the  State  agency.  (1)  Option  to 
disqualify  custodial  parent  for  failure  to 
cooperate.  At  the  option  of  a  Stale 
agency,  subject  to  paragraphs  (q)(2)  and 
(q){4)  of  this  section,  no  natural  or 
adoptive  parent  or  other  individual 
icollectively  referred  to  in  this 
paragraph  (q)  as  "the  individual")  who 
is  living  with  and  exercising  parental 
control  over  a  child  under  the  age  of  1 8 
who  has  an  absent  parent  shall  be 
eligible  to  participate  in  the  Food  Stamp 
Program  unless  the  individual 
cooperates  with  the  State  agency  and 
the  agency  administering  a  Child 
Support  Enforcement  program 
established  under  Part  D  of  Title  IV  of 
the  Social  Securify  Act  (42  U.S.C.  651. 
et  seq.). 

(i)  Cooperation  in  obtaining  svppart. 
As  a  condition  of  eligibility  for  food 
stamps,  the  individual  will  be  required 
to  cooperate  with  the  State  agenc>'  in: 

(A)  Identifying  and  locating  the  absent 
parent  of  the  child; 

(B)  Establishing  the  paternity  of  a 
child  bom  out  of  wedlock; 

(C)  Obtaining  support  payments  for 
the  child  or  the  individual  and  the 
child;  and 

(D)  Obtaining  any  other  payments  or 
property  due  the  child  or  the  individual 
and  the  child. 

(ii)  Cooperation.  Cooperation  includes 
any  of  the  following  actions  that  are 
relevant  lo.  or  necessary  for.  the 
achievement  of  the  objectives  specified 
in  paragraph  (q)ll)(i)  of  this  section: 

(A)  Appearing  at  any  office  of  the 
State  or  local  agency  or  the  child 
support  agency  as  necessary  prior  to 
receipt  of  benefits  (or.  if  necessary  for 
recipients,  at  recertification)  to  provide 
verbal  or  written  information,  or 
documentary  evidence  known  to. 
possessed  by.  or  reasonably  obtainable 
by  the  individual.  State  agencies  shall 
specify  the  actions,  documents  and 
information  required  of  individuals  to 
cooperate  in  achieving  the  objectives 
specified  in  paragraph  (q)(])(i)  of  this 
section; 
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(B)  Appearing  as  a  witness  at  judicial 
or  other  hearings  or  proceedings; 

(C)  (]]  In  the  establishment  of 
paternity,  providing  the  name  of  the 
putative  father  and  sufficient  additional 
information  to  enable  the  St^te  agency. 
if  reasonable  efforts  were  made,  to  verify 
the  identity  of  the  person  named, 
including  such  information  as  the 
putative  father's  social  seciuity  number, 
date  of  birth,  past  or  present  address, 
telephone  number,  past  or  present  place 
of  employment,  past  or  present  school 
attended,  names  and  addresses  of 
parents,  friends  or  relatives  able  to 
provide  location  information,  or  other 
information  which  could  enable  service 
of  process  on  such  person. 

(2)  The  state  agency  shall  establish 
criteria  for  determining  cooperation  in 
cases  where  the  individual  cannot 
reasonably  be  expected  to  know  the 
required  identifying  information  about 
the  father  (including,  but  not  limited  to. 
cases  where  long-terra  recipients  do  not 
know  the  required  information  due  to  a 
lapse  of  a  long  period  of  time  since 
contact  with  the  father.) 

(D)  Paying  to  the  child  support  agency 
any  support  payments  received  from  the 
absent  parent. 

(2)  Claiming  good  cause  for 
noncooperation.  Prior  to  requiring 
cooperation  under  paragraph  (q)(l)  of 
this  section,  the  State  agency  will  notify 
the  household  in  writing  of  the  right  to 
good  cause  as  an  e.xception  to  the 
cooperation  requirement  and  of  all  the 
requirements  applicable  to  a  good  cause 
determination.  Paragraph  (q)(l)  of  this 
section  shall  not  apply  to  the  individual 
if  good  cause  is  found  for  refusing  to 
cooperate,  as  determined  by  the  State 
agency. 

(i)  Circumstances  under  which 
cooperation  may  be  "against  the  best 
interests  of  the  child. "  Under 
circumstances  described  in  either 
paragraph  (q)(l)(ii)(A)  or  (q)(l)(ii)(B)  of 
thi5  section,  the  individual's 
cooperation  would  be  against  the  best 
interests  of  the  child,  and  so  the 
individual's  failure  to  cooperate  is 
deemed  to  be  for  "good  cause." 

(A)  The  individual's  cooperation  in 
establishing  paternity,  security  support. 
or  identifying  and  providing 
information  to  assist  the  State  agency  in 
pursuing  third  parties  potentially  liable 
for  medical  services  is  reasonably 
anticipated  to  result  in: 

( 1 )  Physical  harm  to  the  child  for 
whom  support  is  sought; 

(2)  Emotional  barm  to  the  child  for 
whom  support  is  sought; 

(3)  Physical  harm  to  the  parent  or 
caretaker  relative  with  whom  the  child 
is  living,  of  such  nattue  or  degree  that 


it  would  reduce  such  person's  capability 
to  care  for  the  child  adequately:  or 

{4)  Emotional  harm  to  the  parent  or 
caretaker  relative  with  whom  the  child 
is  living  which  would  reduce  such 
person's  capacity  to  care  for  the  child 
adequately. 

(6)  At  least  one  of  the  following 
circumstances  exists,  and  the  State 
agency  believes  that,  because  of  the 
existence  of  that  circumstance, 
proceeding  to  establish  paternity,  secure 
support,  or  to  identify  and  provide 
information  to  assist  State  agencies  in 
pursuing  third  party  liability  for 
medical  services  would  be  detrimental 
to  the  child  for  whom  support  is  sought; 

(1)  The  child  for  whom  support  is 
sought  was  conceived  as  a  result  of 
incest  or  forcible  rape: 

(2)  Legal  proceedings  for  the  adoption 
of  the  child  are  pending  before  a  court 
of  competent  jurisdiction;  or 

(3)  The  individual  is  currently  being 
assisted  by  a  public  or  licensed  private 
social  agency  to  resolve  the  issue  of 
whether  to  keep  the  child  or  relinquish 
him  or  her  for  adoption,  and  the 
discussions  have  not  gone  on  for  more 
than  3  months. 

(ii)  Physical  harm  and  emotional 
harm  defined.  Physical  harm  and 
emotional  harm  must  be  of  a  serious 
nature  in  order  to  justify  a  finding  of 
good  cause  under  paragraph  (q)(2)  of 
this  section.  A  finding  of  good  cause  for 
emotional  harm  may  only  be  based 
upon  a  demonstration  of  an  emotional 
impairment  that  substantially  affects  the 
individual's  functioning. 

(iii)  Special  considerations  related  to 
emotional  harm.  For  every  good  cause 
determination  which  is  based  in  whole 
or  in  part  upon  the  anticipation  of 
emotional  harm  to  the  child,  the  parent 
or  the  caretaker  relative,  as  provided  for 
in  this  section,  the  Slate  agency  will 
consider  the  following: 

(A)  The  present  emotional  state  of  the 
individual  subject  to  emotional  harm: 

(B)  The  emotional  health  history  of 
the  individual  subject  to  emotional 
harm: 

(C)  Intensity  and  probable  duration  of 
the  emotional  impairment; 

(D)  The  degree  of  cooperation  to  be 
required;  and 

(EJ  The  extent  of  involvement  of  the 
child  in  the  paternity  establishment, 
support  enforcement  activity  or 
collection  of  information  to  assist  the 
State  agency  in  the  pursuit  of  third 
parties  to  be  imdertaken. 

(iv)  Proof  of  good  cause  claim.  (A) 
The  State  agency  will  make  a  good 
cause  determination  based  on  the 
corroborative  evidence  supplied  by  the 
household  only  after  it  has  examined 


the  evidence  and  found  that  it  actually 
verifies  the  good  cause  claim. 

(B)  The  individual  who  claims  good 
cause  must  provide  corroborative 
evidence  within  20  days  (or  whatever 
time  frame  the  State  Agency  employs 
under  Tide  IV,  Part  A,  of  the  Social 
Secimty  Act)  from-the  day  the  claim 
was  made.  In  exceptional  cases  where 
the  State  agency  determines  the 
applicant  or  recipient  requires 
additional  time  because  of  the  difficulty 
of  obtaining  the  corroborative  evidence, 
the  agency  shall  allow  a  reasoiuble 
additional  period  of  time  upon  approval 
by  supervisory  personnel. 

(C)  A  good  cause  claim  may  be 
corroborated  with  the  types  of  evidence 
chosen  by  the  State  agency. 

(D)  Where  a  claim  is  based  on  the 
individual's  anticipation  of  physical 
harm  and  corroborative  evidence  is  not 
submitted  in  support  of  the  claim: 

(J)  The  State  agency  will  investigate 
the  good  cause  claim  when  the  agency 
believes  that  the  claim  is  credible 
without  corroborative  evidence  and 
corroborative  evidence  is  not  available. 

(2)  Good  cause  will  be  found  if  the 
claimant's  statement  and  the 
investigation  satisfy  the  agency  that  the 
individual  has  good  cause  for  refusing 
to  cooperate. 

(E)  A  determination  that  good  cause 
exists  will  be  recorded  in  the  case  file. 

(v)  Review  by  the  Child  Support 
Enforcement  Program  agency.  Prior  to 
making  a  final  determination  of  good 
cause  for  refusing  to  cooperate,  the  State 
agency  will  afford  the  Child  Support 
Enforcement  Program  agency  the 
opporttmity  to  review  and  comment  on 
the  findings  and  the  basis  for  the 
proposed  determination  and  consider 
any  recommendation  from  the  Child 
Support  Enforcement  Program  agency. 

(vi)  Delayed  finding  of  good  cause. 
The  State  agency  will  not  deny,  delay, 
or  discontinue  assistance  pending  a 
determination  of  good  cause  for  refusal 
to  cooperate  if  the  applicant  or  recipient 
has  complied  with  the  requirements  to 
furnish  corroborative  evidence  and 
information. 

(3)  Individual  disqualification.  If  the 
State  agency  has  elected  to  implement 
this  provision  and  determines  that  the 
custodial  parent  has  not  cooperated 
without  good  cause,  then  that 
individual  shall  be  ineligible  to 
participate  in  the  Food  Stamp  Program. 
The  disqualification  shall  not  apply  to 
the  entire  household.  The  income  and 
resources  of  the  disqualified  individual 
shall  be  handled  to  the  extent  specified 
in  paragraph  (c)(1)  or  (c)(2)  of  this 
section,  depending  on  how  the  State 
agency  opts  to  do  it. 
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(4)  Fees.  A  State  electing  to 
implement  this  provision  shall  not 
require  the  payment  of  a  fee  or  other 
cost  for  services  provided  under  Part  D 
of  Tide  IV  of  die  Social  Security  Act  (42 
U.S.C.  651,e<seij.) 

(5)  The  period  of  disqualification  ends 
once  it  has  been  determined  that  the 
individual  is  cooperating  with  the  child 
support  agency.  The  state  agency  must 
have  procedures  in  place  for  re- 
qualifying  such  an  individual. 

(r)  Non-custodial  parent's  cooperation 
with  child  support  agencies.  (1)  Option 
to  disqualify  non-custodial  parent  for 
failure  to  cooperate.  At  the  option  of  a 
State  agency,  subject  to  paragraphs  (r)(2) 
and  (r)(4)  of  this  section,  a  putative  or 
identified  non-custodial  parent  of  a 
child  under  the  age  of  18  (referred  to  in 
this  subsection  as  'the  individual") 
shall  not  be  eligible  to  participate  in  the 
Food  Stamp  Program  if  the  individual 
refuses  to  cooperate  with  the  State 
agency  administering  the  program 
established  under  Part  D  of  Title  IV  of 
the  Social  Security  Act  (42  U.S.C.  651, 
et.  seq.y. 

(i)  In  establishing  the  paternity  of  the 
child  (if  the  child  is  bom  out  of 
wedlock);  and 

(ii)  In  providing  support  for  the  child. 

(2)  Guidelines  for  refusal  to  cooperate. 
Refusal  to  cooperate  includes; 

(i)  Refusal  to  appear  for  an  interview; 

(ii)  Refusal  to  furnish  requested 
dociunentation; 

(iii)  Refusal  to  cooperate  with  DNA 
testing:  or 

(iv)  Failing  to  make  payments  to  the 
Child  Support  Enforcement  agency. 

(3)  Individual  disqualification.  If  the 
State  agency  has  elected  to  implement 
this  provision  and  determines  that  the 
non-custodial  parent  has  failed  to 
cooperate,  then  that  indi^dual  shall  be 
ineligible  to  participate  in  the  Food 
Stamp  Program.  The  disqualification 
shall  not  apply  to  the  entire  household. 
The  income  and  resources  of  the 
disqualified  individual  shall  be  handled 
to  the  extent  specified  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  depending 
on  how  the  State  agency  opts  to  do  it. 

(4)  Fees.  A  State  electing  to 
implement  this  provision  shall  not 
require  the  payment  of  a  fee  or  other 
cost  for  services  provided  under  Part  D 
of  Tide  rv  of  the  Social  Securitv-  Act  (42 
U.S.C.  651,  efseq.) 

(5)  Privacy.  The  State  agency  shall 
provide  safeguards  to  restrict  the  use  of 
information  collected  by  a  State  agency 
administering  the  program  established 
under  Part  D  of  Tide  IV  of  the  Social 
Security  Act  (42  U.S.C.  651.  el  seq.)  to 
purposes  for  which  the  information  is 
collected. 


(6)  The  period  of  disqualification  ends 
once  it  has  been  determined  that  the 
individual  is  cooperating  with  the  child 
support  agency.  'The  State  agency  must 
have  procedures  in  place  for  re- 
qualifying  such  an  individual. 

(s)  Disqualification  for  child  support 
arrears.  (1)  Option  to  disqualify  At  the 
option  of  a  State  agency,  no 
individualshall  be  eligible  to  participate 
in  the  Food  Stamp  Program  as  a  member 
of  any  household  during  any  month  that 
the  individual  is  delinquent  in  any 
payment  due  under  a  court  order  for  the 
support  of  a  child  of  the  individual. 

(2)  Exceptions.  A  disqualification 
under  paragraph  (s)(l)  of  this  section 
shall  not  apply  if: 

(i)  A  court  is  allowing  the  individual 
to  delay  pa>Tnent;  or 

(ii)  llie  individual  is  complying  with 
a  payment  plan  approved  by  a  court  or 
the  State  agency  designated  under  Part 
D  of  Tide  IV  of  the  Social  Security  Act 
(42  U.S.C.  651.  et  seq.]  to  provide 
support  of  a  child  of  the  individual. 

(3)  Individual  disqualification.  If  the 
State  agency  has  elected  to  implement 
this  provision  and  determines  that  the 
individual  should  be  disqualified  for 
child  support  arrears,  then  that 
individual  shall  be  ineligible  to 
participate  in  the  Food  Stamp  Program. 
The  disqualification  shall  not  apply  to 
the  entire  household.  The  income  and 
resources  of  the  disqualified  individual 
shall  be  handled  to  the  extent  specified 
in  paragraph  (c)(1)  or  (c)(2)  of  this 
section,  depending  on  how  the  State 
agency  opts  to  do  it. 

(4)  Collecting  claims.  State  agencies 
shall  initiate  collection  action  as 
provided  for  in  S  273.18  for  any  month 
a  household  member  is  disqualified  for 
child  support  arrears  by  sending  the 
household  a  written  demand  letter 
which  informs  the  household  of  the 
amount  owed,  the  reason  for  the  claim 
and  how  the  household  may  pay  the 
claim  The  household  should  also  be 
informed  as  to  the  adjusted  amount  of 
income,  resources,  and  deductible 
expenses  of  the  remaining  members  of 
the  household  for  the  month(s)  a 
member  is  disqualified  for  child  support 
arrears. 

8.  In  section  273.12,  a  new  paragraph 
(a)(l)(vii)  is  added  as  follows: 

S  273.12    Reporting  changes. 

(a)  Household  responsibility  to  report 

•  ■   • 

(D*  *  • 

(vii)  For  able-bodied  adults  subject  to 
the  time  limit  of  §273.24.  any  changes 
in  work  hours  that  bring  an  individual 
below  20  hours  per  week,  averaged 
monthly. 


9.  Section  273.16  is  revised  to  read  as 

follows. 

j  273.16    Olsqualtficalion  tor  IntentkMMl 
program  viotatiOfi. 

(a)  Administrative  responsibility.  Each 
State  agency  shall  be  responsible  for 
effectively  and  efficienUy: 

(1)  Investigating  instances  of  alleged 
intentional  Program  violation  (IPV)  and 
ensuring  that  appropriate  cases  are 
timely  acted  upon  in  accordance  with 
the  procedures  outlined  in  this  section; 

(2;  Establishing  and/or  utilizing  a 
system  to  determine  whether  an 
individual  has  committed  an  IPV  and 
therefore  warrants  disqualification  from 
the  Program.  This  may  be  through 
administrative  and/or  judiciary  means, 
or  a  combination  of  both;  and 

(3)  Disqualif)'ing  an  individual  from 
participation  in  the  Program,  where 
appropriate,  in  accordance  with  the 
procedures  oudined  in  this  section. 

(b)  Definition  of  an  IPV  (1)  An  IPV 
occurs  when  an  individual  intentionally 
either  makes  a  false  or  misleading 
statement,  or  misrepresents,  conceals  or 
withholds  facts  or  commits  any  act  that 
constitutes  a  violation  of  the  Food 
Stamp  Act,  the  Food  Stamp  Program 
Regulations,  or  any  State  statute  relating 
to  the  use.  presentation,  transfer, 
acquisition,  receipt,  possession  or 
trafficking  of  coupons,  authorization 
cards  or  reusable  documents  used  as 
part  of  an  automated  benefit  delivery 
system  (access  device), 

'  (2)  The  determination  of  an  IPV  shall 
be  based  on  clear  and  convincing 
evidence  which  demonstrates  that  the 
individual  committed,  or  intended  to 
commit,  the  violation. 

(c)  Disqualification  penalties.  (1)  An 
individual  found  to  have  committed  an 
IPV  either  through  an  administrative 
disqualification  hearing  (ADH)  or  by  a 
Federal.  State  or  local  court,  or  who  has 
signed  either  a  waiver  of  his  right  to  an 
ADH  or  a  disqualification  consent 
agreement  in  cases  referred  for 
prosecution,  shall  be  ineligible  to 
participate  in  the  Program: 

(i)  For  a  period  of  one  year  for  the  first 
IPV,  except  as  provided  under 
paragraphs  (c)(2).  (c)(3),  (c)(4l  and  (c)(5) 
of  this  section; 

(ii)  For  a  period  of  two  years  upon  the 
second  occasion  of  any  IPV,  except  as 
pnu'ided  in  paragraphs  (c)(2).  (c)(3). 
(c)(4)  and  (c)(5)  of  this  section;  and 

(iii)  Permanendy  for  the  third 
occasion  of  any  IFV. 

(2)  Except  as  provided  under 
paragraph  (c)(l)(iii)  of  this  section,  an 
individual  found  by  a  Federal.  State  or 
local  court  to  have  used  or  received 
coupons  in  a  transaction  involving  the 
sale  of  a  controlled  substance  (as 
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defined  in  sectioD  102  of  the  Controlled 
Substances  Act  (21  U.S.C.  802))  shall  be 
ineligible  to  participate  in  the  Program: 

(i)  For  a  period  of  two  years  upon  the 
first  occasion  of  such  violation;  and 

(ii)  Permanently  upon  the  second 
occasion  of  such  violation. 

(3)  An  individual  found  by  a  Federal. 
State  or  local  court  to  have  used  or 
received  coupons  in  a  transaction 
involving  the  sale  of  firearms, 
ammunition  or  explosives  shall  be 
permanenUy  ineligible  to  participate  in 
the  Program  upon  the  first  occasion  of 
such  violation. 

(4)  An  individual  found  by  a  Federal, 
Slate  or  local  court  to  have  trafficked 
benefits  for  an  aggregate  amount  of  $500 
or  more  shall  be  permanently  ineligible 
to  participate  in  the  Program  upon  the 
first  occasion  of  such  violation. 

(5)  Except  as  provided  under 
paragraph  (c)(l)(iii)  of  this  section,  an 
individual  found  to  have  made  a 
fraudulent  statement  or  representation 
with  respect  to  the  identity  or  place  of 
residence  of  the  individual  in  order  to 
receive  multiple  food  stamp  benefits 
simultaneously  shall  be  ineligible  to 
participate  in  the  Program  for  a  period 
of  10  years. 

(6)  The  penalties  in  paragraphs  {c)(2), 
(c)(3)  and  (c)(4)  of  this  section  may  also 
apply  in  cases  of  deferred  adjudication 
as  described  in  paragraph  (d)(4)  of  this 
section,  where  the  court  makes  a  finding 
that  the  individual  engaged  in  the 
conduct  described  in  paragraph  (c)(2), 
(c)(3)  or  (c)(4)  of  this  section. 

(7)  If  a  court  fails  to  impose  a 
disqualification  or  a  disqualification 
period  for  any  IPV,  the  Slate  agency 
shall  impose  the  appropriate 
disqualification  penalty  specified  in 
paragraph  (c)  of  this  section  unless  it  is 
contrary  to  the  court  order. 

(8)  State  agencies  shall  disqualify  only 
the  individual  found  to  have  committed 
the  IPV,  or  who  signed  the  waiver  of  the 
right  to  an  administrative 
disqualification  hearing  or 
disqualification  consent  agreement  in 
cases  referred  for  prosecution,  and  not 
the  entire  household. 

(9)  Even  though  only  the  individual  is 
disqualified,  the  household  is 
responsible  for  making  restitution  for 
the  amount  of  any  overpayment.  All  IPV 
claims  shall  be  established  and 
collected  in  accordance  with  the 
procedures  set  forth  in  §  273.18. 

(10)  The  household  shall  be  notified 
when  it  applies  for  benefits  of  the 
disqualification  penalties  if  an 
individual  intentionally  violates  the 
rules  of  the  Program. 

(11)  The  individual  shall  be  notified 
in  writing  once  it  is  determined  that  he/ 
she  is  to  be  disqualified.  The 


disqualification  period  shall  begin  no 
later  than  the  second  month  which 
follows  the  date  the  individual  receives 
written  notice  of  the  disqualification. 
The  disqualification  period  shall 
continue  uninterrupted  until  completed 
regardless  of  the  eligibility  of  the 
disqualified  individual's  household. 

(d)  Bases  for  disqualification.  (1) 
Administrative  disqualification  bearing 
{ADH).  (i)  Definition.  An  ADH  is  a 
hearing  tmdertaken  in  a  non-judicial 
setting  to  determine  whether  an 
individual  committed  an  IPV.  This  is 
one  of  two  administrative  State  agency 
options  for  making  this  determination. 

(ii)  ADHs  and  fair  hearings.  (A)  The 
State  agency  may  combine  a  fair  hearing 
with  an  ADH  if  the  factual  issues  arise 
out  of  the  same,  or  related 
circumstances. 

(B)  If  the  amoiut  of  the  claim  is 
determined  at  an  ADH.  the  individual's 
household  shall  lose  its  right  to  a 
subsequent  fair  hearing  on  the  amount 
of  the  claim. 

(iii)  Advance  notice  of  hearing.  (A) 
The  State  agency  shall  provide  written 
notice  to  the  individual  suspected  of 
committing  an  IPV  at  least  30  days  in 
advance  of  the  date  an  ADH  has  been 
scheduled. 

(B)  The  notice  shall  contain  at  a 
minimum: 

(1)  The  date,  time,  and  place  of  the 
hearing: 

{2)  The  charge(s)  against  the 
individual: 

13)  A  summary  of  the  evidence,  and 
how  and  where  the  evidence  can  be 
examined: 

[4]  A  warning  that  the  decision  will 
be  based  solely  on  information  provided 
by  the  State  agency  if  the  individual 
fails  to  appear  at  the  hearing: 

(5)  A  statement  that  the  individual  or 
representative  will,  upon  receipt  of  the 
notice,  have  a  specified  number  of  days 
from  the  date  of  the  scheduled  hearing 
to  present  good  cause  for  failure  to 
appear  in  order  to  receive  a  new 
hearing: 

(6)  A  warning  that  a  determination  of 
IPV  will  result  in  disqualification 
periods  as  determined  by  paragraph  (c) 
of  this  section,  and  a  statement  of  which 
penalty  the  Stale  agency  believes  is 
apphcable  to  the  case  scheduled  for  a 
hearing: 

(7)  A  listing  of  the  individual's  rights: 
(S)  A  statement  that  the  hearing  does 

not  preclude  the  Slate  or  Federal 
Government  from  prosecuting  the 
individual  for  the  IPV  in  a  civil  or 
criminal  court  action,  or  from  collecting 
any  overissuance(s):  and 

(9)  If  there  is  an  individual  or 
organization  available  that  provides  free 
legal  representation,  the  notice  shall 


advise  the  affected  individual  of  the 
availabiUty  of  the  service. 

(iv)  Program  participation  while 
awaiting  a  hearing.  A  pending  ADH  or 
a  pending  ADH  decision  shall  not  affect 
the  individual's  or  the  household's  right 
to  be  certified  and  participate  in  the 
Program. 

(v)  Conducting  the  ADH.  The  State 
agency  shall  establish  its  own 
procedures  for  conducting  an  ADH 
incorporating  the  requirements  in  this 
section. 

(vi)  Written  notification  and  time 
frame  for  a  decision.  The  Stale  agency 
shall  provide  written  notification  of  its 
decision  to  the  individual  within  180 
days  after  the  discovery  of  the  suspected 
violation  or  within  60  days  of  the  date 
of  the  hearing,  whichever  is  sooner. 

(vii)  Local-level  ADHs.  The  Slate 
agency  may  choose  to  provide  ADHs  at 
the  local  level  in  some  or  all  of  its 
project  areas  with  a  right  to  appeal  to  a 
State-level  hearing.  If  the  household  or 
the  Slate  agency  wishes  to  appeal  a 
local-level  hearing  decision,  the  appeal 
request  must  be  filed  within  15  days  of 
the  local-level  hearing  decision  notice. 

(viii)  Appeal  of  a  State-level  ADH. 
The  State-level  decision  shall  be 
binding  on  the  State  agency.  Also,  no 
further  administrative  appeal  procedure 
exists  for  the  affected  individual  after  an 
adverse  State-level  ADH.  The 
individual,  however,  is  entitled  to  seek 
relief  in  a  court  having  appropriate 
jurisdiction. 

(2)  Waived  ADHs.  (i)  State  agency 
option  and  establishing  procedures.  A 
State  agency  may  allow  an  accused 
individual  to  waive  his/her  right  to  an 
ADH  in  exchange  for  serving  a 
disqualification  period  without 
necessarily  admitting  guilt.  For  a  State 
agency  which  chooses  this  option,  the 
procedures  established  shall  conform 
with  the  requirements  outlined  in  this 
section. 

(ii)  Waiver  requirements.  (A)  The 
Slate  agency  shall  develop  its  own 
waiver  form  and  provide  written 
□otificatioo  to  the  individual  suspected 
of  IPV  that  he/she  can  waive  his/her 
right  to  an  ADH. 

(B)  The  waiver/written  notification 
shall  clearly  inform  the  individual  that 
once  the  individual  signs  the  waiver, 
he/she  shall  be  disqualified  from  the 
Program  in  accordance  with  paragraph 
(c)  of  this  section.  A  signed  waiver  shall 
have  the  same  effect  as  a  finding  made 
after  an  ADH. 

(iii)  Appeal  of  a  signed  waiver.  No 
further  administrative  appeal  procedtu^ 
shall  be  made  available  to  the  affected 
individual  after  he/she  signs  the  waiver 
to  the  ADH.  The  individual,  however,  is 


entitled  to  seek  relief  in  a  court  having 
appropriate  jurisdiction. 

(3)  Court  referrals.  A  State  agency 
may  seek  a  determination  of  IPV  and 
subsequent  disqualification  by  referring 
appropriate  cases  for  prosecution  in  a 
court  of  appropriate  jurisdiction.  This  is 
one  of  two  judicial  State  agency  options 
for  making  this  determination.  The  State 
agency  shall  establish  procedures  to 
determine  the  types  of  cases  to  be 
referred  for  prosecution. 

(4)  Deferred  adjudication,  (i)  State 
agency  option  and  establishing 
procedures.  A  State  agency  may  allow 
an  accused  individual  to  sign  a 
disqualification  consent  agreement  for 
cases  of  deferred  adjudication.  For  a 
State  agency  which  chooses  this  option, 
the  procedures  established  shall 
conform  with  the  requirements  outlined 
in  this  section. 

(ii)  Written  agreement.  The  Stale 
agency  shall  develop  its  own 
disqualification  consent  agreement  and 
provide  written  notification  to  the 
accused  individual  of  the  consequences 
of  consenting  to  a  disqualification  (as 
defined  in  paragraph  (c)  of  this  section) 
as  part  of  a  deferred  adjudication. 

(5)  Conducting  both  a  court  action 
and  an  ADH.  State  agencies  may: 

(i)  Simultaneously  begin  and/or 
conduct  an  ADH  and  court  action  and 
may  proceed  with  a  court  action 
whether  or  not  a  violation  has  been 
determined  by  the  ADH:  and 

(ii)  Conduct  and  make  a 
determination  based  on  an  ADH  for  any 
case  for  which  the  court  has  not  already 
retiuned  a  verdict. 

(e)  Reporting  requirements.  (1)  Each 
State  agency  shall  report  to  FNS 
information  concerning  individuals 
disqualified  for  IPV,  including  those 
individuals  disqualified  based  on  the 
determination  of  an  administrative 
disqualification  hearing  official  or  a 
court  of  appropriate  jurisdiction  and 
those  individuals  disqualified  as  a  result 
of  signing  either  a  waiver  of  right  to  a 
disqualification  hearing  or  a 
disqualification  consent  agreement  in 
cases  referred  for  prosecution.  This 
information  shall  be  submitted  to  FNS 
so  that  it  is  received  no  later  than  30 
days  after  the  dale  the  disqualification 
has  taken  effect. 

(2)  Each  Stale  agency  shall  report 
information  concerning  each  individual 
disqualified  for  IPV  in  a  formal  designed 
by  FNS.  The  format  shall  include  the 
individual's  social  security  number, 
date  of  birth,  and  full  name,  the  number 
of  the  disqualification  (1st.  2nd  or  3rd), 
the  Slate  and  county  in  which  the 
disqualification  took  place,  the  date  on 
which  the  disqualification  look  effect. 


and  the  length  of  the  disqualification 
period  imposed. 

(3)  Each  State  agency  shall  submit  the 
required  information  on  each  individual 
disqualified  for  IPV  through  a  reporting 
system  in  accordance  with  procedures 
specified  by  FNS. 

(4)  All  data  submitted  by  Stale 
agencies  will  be  available  for  use  by  any 
State  welfare  agency. 

(i)  State  agencies  shall,  at  a  minimum, 
use  the  data  for  the  following: 

(A)  To  determine  the  eligibility  of 
individual  Program  applicants  prior  to 
certification  in  cases  where  the  State 
agency  has  reason  to  believe  a 
household  member  is  subject  to 
disqualification  in  another  political 
jurisdiction,  and 

(B)  To  ascertain  the  appropriate 
penalty  to  impose,  based  on  past 
disqualifications,  in  a  case  under 
consideration. 

(ii)  State  agencies  may  also  use  the 
data  in  other  ways,  such  as  the 
following: 

(A)  To  screen  all  Program  applicants 
prior  to  certification,  and 

(B)  To  periodically  match  the  entire 
list  of  disqualified  individuals  against 
their  current  caseloads. 

(5)  The  disqualification  of  an 
individual  for  IPV  in  one  political 
jurisdiction  shall  be  valid  in  another. 

(6)  In  cases  where  the  disqualification 
for  IPV  is  reversed  by  a  court  of 
appropriate  jurisdiction,  the  Stale 
agency  shall  submit  a  report  to  purge 
the  file  of  the  information  relating  to  the 
disqualification  which  was  reversed  in 
accordance  with  instructions  provided 
by  FNS. 

(f)  Reversed  disqualifications.  In  cases 
where  the  determination  of  IPV  is 
reversed  by  a  court  of  appropriate 
jurisdiction,  the  Slate  agency  shall 
reinstate  the  individual  in  the  Program 
if  the  household  is  eligible.  The  State 
agency  shall  restore  benefits  that  were 
lost  as  a  result  of  the  disqualification  in 
accordance  with  the  procedures 
specified  in  §273.17. 

10.  A  new  §273.25  is  added  to  read 
as  follows: 

§  273.25    Time  ilmK  for  sb)»-l)odied  adults. 

(a)  Definitions.  For  purposes  of  the 
food  stamp  time  limit,  the  terms  below 
have  the  following  meanings. 

(1)  Fulfilling  the  work  requirement 
means: 

(i)  Working  20  hotu's  per  week, 
averaged  monthly:  for  purposes  of  this 
provision,  20  hours  a  week  averaged 
monthly  means  80  hours  a  month: 

(ii)  Participating  in  and  complying 
with  the  requirements  of  a  work 
program  20  hours  per  week,  as 
determined  by  the  State  agency; 


(iii)  Working  and  participating  in  a 
work  program  for  a  total  of  20  hours  per 
week,  as  determined  by  the  State 
agency: or 

(iv)  Participating  in  and  complying 
with  a  workfare  program. 

(2)  Working  means: 

(i)  Work  in  exchange  for  money: 
(ii)  work  in  exchange  for  goods  or 

services  ("in  kind"  work):  or 
(iii)  Unpaid  work  under  standards 

established  by  the  State  agency. 

(3)  Work  Program  means: 

(i)  A  program  under  the  Workforce 
hiveslment  Act  (Pub.L.  105-220); 

(ii)  A  program  under  section  236  of 
iheTrade  Actof  1974(19U.S.C.  2296); 
or 

(iii)  An  employment  and  training 
program,  other  than  a  job  search  or  job 
search  training  program,  operated  or 
supervised  by  a  State  or  political 
subdivision  of  a  State  that  meets 
standards  approved  by  the  Governor  of 
the  State,  including  a  program  under 
S  273.7(1).  Such  a  program  may  contain 
job  search  or  job  search  training  as  a 
subsidiary  component  as  long  as  such 
component  is  less  than  half  the 
requirement. 

(4)  Workfare  program  means: 
(i)  A  program  under  §  273.22:  or 

(ii)  A  comparable  program  established 
by  a  State  or  political  subdivision  of  a 
Stale. 

(b)  General  Rule.  Individuals  are  not 
eligible  to  participate  in  the  Food  Stamp 
Program  as  a  member  of  any  household 
if  the  individual  received  food  .stamps 
for  more  than  three  countable  months 
during  any  three-year  period,  except 
that  individuals  may  be  eligible  for  up 
to  three  additional  countable  months  in 
accordance  with  paragraph  (e)  of  this 
section. 

(1)  Countable  months.  Countable 
months  are  months  dunng  which  an 
individual  receives  food  stamps  for  the 
full  benefit  month  while  not  either: 

(i)  Exempt  under  paragraph  (c)  of  this 
section; 

(ii)  Covered  by  a  waiver  under 
paragraph  (f)  of  this  section:  or 

(iiO  Fulfilling  the  work  requirement 
as  defined  in  paragraph  (a)(1)  of  this 
section. 

(2)  Good  cause.  As  determined  by  the 
State  agency,  if  an  individual  would 
have  worked  an  average  of  20  hours  per 
week  but  missed  some  work  for  good 
cause,  the  individual  shall  be 
considered  to  have  met  the  work 
requirement  if  the  absence  from  work  is 
temporary'  and  the  individual  retails  his 
or  her  job. 

(3)  Measuring  the  three-year  period. 
The  ihree-vear  period  may  be  measured 
and  tracked  as  the  State  agency  deems 
appropriate;  except  that,  with  respect  to 
a  State,  the  three-year  period: 
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(i)  Shall  be  measured  and  tracked 
consistently  so  that  individuals  who  are 
similarly  situated  be  treated  the  same; 
and 

(ii)  Shall  not  include  any  period 
before  the  earlier  of  November  22,  1996, 
or  the  date  the  State  notified  food  stamp 
recipients  of  the  application  of  Section 
824  of  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  of 
1996  (Pub.  L.  104-193). 

(4)  Treatment  of  income  and 
resources.  The  income  and  resources  of 
an  individual  made  ineligible  under  this 
paragraph  shall  be  handled  in 
accordance  with  §273. 11(c)(2). 

(5)  Benefits  received  erroneously.  If  an 
individual  subject  to  this  section 
receives  food  stamp  benefits 
erroneously,  the  State  agency  may  opt  to 
consider  the  benefits  to  have  been 
received  unless  or  until  they  are  repaid 
in  full. 

(6)  Verification.  Verification  shall  be 
in  accordance  vrith  (273.2(f)(l}  and 

(me). 

(7)  Reporting.  A  change  in  work  hours 
below  20  hours  per  week,  averaged 
monthly,  is  a  reportable  change  in 
accordance  with  S273.12(a)(l)(vii). 
Work  performed  in  a  job  that  was  not 
reported  according  to  the  requirements 
of  §  273.12  shall  be  considered  "work" 
for  purposes  of  this  provision. 

(8)  Applicability  of  Food  Stamp  Act. 
Nothing  in  this  paragraph  shall  make  an 
individual  eligible  for  food  stamp 
benefits  if  the  individual  is  not 
otherwise  eligible  for  benefits  under  the 
other  provisions  of  these  regulations 
and  the  Food  Stamp  Act  of  1977.  as 
amended. 

Ic)  Exemptions.  An  individual  is 
exempt  from  the  time  limit  if  he  or  she 
is 

(1)  Under  18  or  older  than  50  years  of 
age; 

(2)  Determined  by  the  State  agency  to 
be  medically  certified  as  physically  or 
mentally  unfit  for  employment.  An 
individual  is  medically  certified  as 
physically  or  mentally  unfit  for 
employment  if  he  or  she: 

(i)  Is  receiving  temporary  or 
permanent  disability  benefits  issued  by 
governmental  or  private  sources:  or 

(ii)  Provides  a  statement  fi^m  a 
physician  or  a  licensed  or  certified 


psychologist  that  he  or  she  is  physically 
or  mentally  unfit  for  employment. 

(3)  Is  a  parent  (natural  adoptive,  or 
step!  of  a  household  member  under  age 
18; 

(4)  Is  residing  in  a  household  where 
a  household  member  is  under  age  18; 

(5)  Is  otherwise  exempt  from  work 
requirements  under  section  6(d)(2)  of 
the  Food  Stamp  Act,  as  implemented  in 
regulations  at  §  273.7(b);  or 

(6)  Is  pregnant. 

(d)  Regaining  eligibility. 
(1)  An  individual  denied  eligibility 
under  paragraph  (b)  of  this  section  shall 
regain  eligibility  to  participate  in  the 
Food  Stamp  Program  if.  as  determined 
by  the  State  agency,  during  any  30 
consecutive  days,  he  or  she: 
(i)  Worked  80  or  more  hours; 
(ii)  Participated  in  and  complied  with 
the  requirements  of  a  work  program  for 
80  or  more  hours; 

(iii)  Worked  and  participated  in  a 
work  program  for  a  total  of  80  hours:  or 
(iv)  Participated  in  and  comphed  with 
a  workfare  program. 

(2)  An  individual  regaining  eligibility 
under  paragraph  (d)(1)  of  this  section 
shall  have  benefits  calculated  as 
follows: 

(i)  For  individuals  regaining  eligibility 
by  working,  participating  in  a  work 
program,  or  combining  hours  worked 
and  hours  participating  in  a  work 
program,  the  State  agency  may  either 
prorate  benefits  &t)m  the  day  the  80 
hours  are  completed  or  from  the  date  of 
apphcation. 

(ii)  For  individuals  regaining 
eligibility  by  participating  in  a  workfare 
program,  and  the  workfare  obligation  is 
based  on  an  estimated  monthly 
allotment  prorated  back  to  the  date  of 
application,  then  the  allotment  issued 
must  be  prorated  back  to  this  date. 

(e)  Additional  three-month  eligibility. 
An  individual  who  regained  eligibility 
under  paragraph  (d)  of  this  section  and 
who  is  no  longer  fulfilling  the  work 
requirement  as  defined  in  paragraph  (a) 
of  this  section  is  eligible  for  a  period  of 
three  consecutive  countable  months  (as 
defined  in  paragraph  (b)  of  this  section), 
starting  on  the  date  the  individual  first 
notifies  the  Sute  agency  that  he  or  she 
is  no  longer  fulfilling  the  work 
requirement,  unless  the  individual  has 


been  satisfying  the  work  requirement  by 
participating  in  a  work  or  workfare 
program,  in  which  case  the  period  starts 
on  the  date  the  State  agency  notifies  the 
individual  that  he  or  she  is  no  longer 
meeting  the  work  requirement.  An 
individual  shall  not  receive  benefits 
under  this  paragraph  (e)  more  than  once 
in  any  three-year  period. 

(f)  Waivers.  (1)  General.  On  the 
request  of  a  State  agency,  the  FNS  may 
waive  the  time  limit  for  a  group  of 
individuals  in  the  State  if  FNS 
determines  that  the  area  in  which  the 
individuals  reside: 

(i)  Has  an  unemployment  rate  of  over 
10  percent;  or 

(ii)  Does  not  have  a  sufficient  number 
of  jobs  to  provide  employment  for  the 
individuals. 

(2)  Required  data.  In  developing 
unemployment  rates  or  labor  force  data 
to  support  waiver  requests.  States  shall 
use  standard  Bureau  of  Labor  Statistics 
(BLS)  data  or  methods. 

(3)  Effective  date  of  certain  waivers.  In 
areas  for  which  the  State  certifies  that 
data  from  BLS  show  an  unemployment 
rate  above  10  percent,  the  State  may 
begin  to  operate  the  waiver  at  the  time 
the  waiver  request  is  submitted.  FNS 
will  contact  the  State  if  the  waiver  must 
be  modified. 

(4)  Duration  of  waiver.  In  general, 
waivers  will  not  be  approved  for  more 
than  one  year,  and  the  duration  of  a 
waiver  should  bear  some  relationship  to 
the  dociunentation  provided  in  support 
of  the  waiver  request.  FNS  will  consider 
approving  waivers  for  up  to  one  year 
based  on  documentation  covering  a 
shorter  period,  but  the  State  must  show 
that  the  basis  for  the  waiver  is  not  a 
seasonal  or  short  term  aberration. 

(5)  Areas  covered  by  waivers.  States 
may  define  areas  to  be  covered  by 
waivers,  but  the  data  and  analysis  used 
to  support  the  waiver  must  correspond 
to  the  defined  area. 

Dated:  November  30.  1999. 
Shirley  R.  Watkins, 

Under  Secretary.  Food,  Nutrition,  and 
Consumer  Services. 
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DEPARTMENT  OF  EDUCATION 

National  Inctltute  on  Disability  and 
Rehabilitation  Resaarcli 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTIOM:  Notice  of  proposed  funding 

priorities  for  fiscal  years  2000-2001  for 

Rehabilitation  Engineering  Research 

Centers  (RERCs). 

SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  proposes 
funding  priorities  for  two  Rehabilitation 
Engineering  Research  Centers  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  2000-2001.  The  Assistant 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  We  intend  the  priorities  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities.  This  notice  contains 
proposed  priorities  under  the  Disability 
and  Rehabilitation  Research  Projects 
and  Centers  Program  for  an  RERC 
related  to  technologies  for  children  with 
orthopedic  disabilities  and  an  RERC  on 
low  vision  and  blindness. 
DATES:  Comments  must  be  received  on 
or  before  (anuary  18.  2000. 
AOOResSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Donna  Wangle.  US 
Department  of  Education.  400  Maryland 
Avenue,  SW.  room  3418.  Switzer 
Building,  Washington.  DC  20202-2645. 
Comments  may  also  be  sent  through 

the  Internet:  donna nangleded.gov 

You  must  include  the  term  "Disability 
and  Rehabilitation  Research  Projects 
and  Centers"  in  the  subject  line  of  your 
electronic  message. 
F0«  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
.5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
donna,  _nangle@ed.gov 

Individuals  vrith  disabilities  may 
obtain  this  document  in  an  alternate 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

SUPPLEMENTARY  INFORMATION: 
Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  priorities. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 


and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  priorities.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  priorities  in  Room  3424. 
Switzer  Building.  330  C  Street  S.W.. 
Washington.  D.C..  between  the  hours  of 
9  a.m.  and  4:30  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaldng  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  priorities.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid.  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD.  you  may  call  the  Federal 
Information  Relay  Service  at  1-60O- 
877-8339. 

These  proposed  priorities  support  the 
National  Education  Goal  that  calls  for 
every  American  to  possess  the  skills 
necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(gJ 
and  204  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  762(g)  and 
764).  Regulations  governing  this 
program  are  found  in  34  CFR  Parts  350 
and  353. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
will  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  &om  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  nol  solicit 
applications.  In  any  year  in  wliich  the 
Assistant  Secretary  chooses  to  use  one  or 
more  of  these  proposed  priorities,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational. 

Rehabilitation  Engineering  Research 
Centers 

The  authority  for  RERCs  is  contained 
in  section  204(b)(3)  of  the  Rehabiliution 


Act  of  1973.  as  amended  (29  U.S.C. 
764(b)(3)).  The  Assistant  Secretary  may 
make  awards  for  up  to  60  months 
through  grants  or  cooperative 
agreements  to  public  and  private 
agencies  and  organizations,  including 
institutions  of  higher  education.  Indian 
tribes,  and  tribal  organizations,  to 
conduct  research,  demonstration,  and 
training  activities  regarding 
rehabilitation  technology  in  order  to 
enhance  opportunities  for  meeting  the 
needs  of,  and  addressing  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 
An  RERC  must  be  operated  by  or  in 
collaboration  with  an  institution  of 
higher  education  or  a  nonprofit 
organization. 

Description  of  Rehabilitation 
Engineering  Research  Centers 

RERCs  carry  out  research  or 
demonstration  activities  by: 

(a)  Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  (1)  Solve 
rehabilitation  problems  and  remove 
environmental  barriers,  and  (2)  Study 
new  or  emerging  technologies,  products, 
or  environments: 

(b)  Demonstrating  and  disseminating 
(1)  Iimovative  models  for  the  delivery  of 
cost-effective  rehabilitation  technology 
services  to  rural  and  urban  areas,  and  (2) 
Other  scientific  research  to  assist  in 
meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabililies:  or 

(c)  Facilitating  service  delivery 
systems  change  through  (1)  The 
development,  evaluation,  and 
dissemination  of  constmier-responsive 
and  individual  and  family-centered 
innovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of  iimovative 
cost-effective  rehabilitation  technology 
services,  and  (2)  other  scientific 
research  to  assist  in  meeting  the 
employment  and  independent  needs  of 
individuals  with  severe  disabilities. 

Each  RERC  must  provide  training 
opportunities  to  individuals,  including 
individuals  with  disabilities,  to  become 
researchers  of  rehabilitation  technology 
and  practitioners  of  rehabilitation 
technology  in  conjunction  with 
institutions  of  higber  education  and 
nonprofit  organizations. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  fimds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and. 
thus,  has  built  this  accoimtability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 


any  RERC.  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a).  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Proposed  General  RERC  Requirements  / 

The  Assistant  Secretary  proposes  that 
the  following  requirements  apply  to 
these  RERCs  pursuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
proposed  requirements  will  be  assessed 
using  applicable  selection  criteria  in  tbe 
peer  review  process.  The  Assistant 
Secretary  is  interested  in  receiving 
comments  on  these  proposed 
requirements: 

•  The  RERC  must  have  the  capability 
to  design,  build,  and  test  prototype 
devices  and  assist  in  the  transfer  of 
successful  solutions  to  relevant 
production  and  service  delivery 
settings. 

•  The  RERC  must  evaluate  the 
efficacy  and  safety  of  its  new  products, 
instrumentation,  or  assistive  devices. 

•  The  RERC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research, 
development,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

Absolute  Priorities 

Under  an  absolute  priority  we 
consider  only  applications  that  meet 
one  of  these  absolute  priorities  (34  CFR 
75.105(c)(3)). 

Proposed  Priority  1:  Technologies  for 
Children  with  Orthopedic  Disabililies 

Background 

It  is  estimated  that  6  million  children, 
age  18  and  younger,  in  the  United  States 
have  some  type  of  disability.  The 
prevalence  of  children  witb  orthopedic 
impairments  in  the  U.S..  including 
pajralysis  and  congenital  anomalies,  is 
roughly  420.000  (8.4  percent)  (LaPlante. 
M.  and  Carlson.  D..  "Disability  in  tbe 
United  States:  Prevalence  and  Causes." 
1992  Report  of  the  Disability  Statistics 
Rehabilitation  Research  and  Training 
Center,  NIDRR.  U.S.  Department  of 
Education,  1995).  The  majority  of  these 
children  are  unable  to  perform  a  major 
activity  or  are  limited  in  the  amount  or 
types  of  major  activities,  including 
education  and  play,  they  can  perform 
(Wenger.  B.L..  Kaye.  H.S.  and  LaPlante. 
MP.,  "Disabilities  among  children." 
Disability  Statistics  Abstract  (No  15 j, 
NIDRR.  U.S.  Department  of  Education. 
1996).  Children  with  disabilities  present 
unique  challenges  for  health  caie 


professionals  when  compared  to  adults 
with  similar  disabilities.  For  example: 
children  experience  periods  of 
accelerated  growth  affecting  shape, 
strength  and  body  alignment:  their  body 
sizes  are  disproportionate  to  adults — 
they  are  not  scaled-down  adults:  they 
«q)erience  developmental  stages  that 
affect  their  fine  and  gross  motor  skills: 
their  capabilities  change  as  they  mature 
and  as  they  learn  to  control  their  bodies 
and  their  environment:  and  parental 
expectations  about  their  child's 
disability  can  influence  medical 
treatment  and  therapeutic  interventions. 

Chapter  5  of  NIDRR's  Long-Range 
Plan  (64  FR  45766)  discusses  the 
importance  of  research  and 
development  activities  that  will 
enhance  mobility  and  improve 
manipulation  for  individuals  with 
orthopedic  impairments.  Children  with 
orthopedic  impairments  present  unique 
challenges  for  rehabilitation  specialists. 
The  technology  to  replace'  a  child's 
missing  limb  does  not  exist  today.  It  is 
possible,  however,  to  restore 
considerable  function  with  a  prosthesis. 
The  usefulness  of  such  a  device 
depends  largely  upon  its  weight,  how 
well  it  fits,  how  easy  it  is  to  control  and 
its  durability.  reliabiUty  and  aesthetics. 
Continual  developmental  changes, 
including  physical,  emotional,  and 
social  growth,  make  it  difficult  to  fit  a 
child  with  a  prosthesis  and  to  determine 
the  most  appropriate  time  for 
introducing  a'prosthesis  to  a  child.  For 
example,  the  importance  of  fitting  a 
child  early  with  a  prosthesis  is  well 
cited.  However,  there  continues  to  be 
discussion  about  which  developmental 
milestones  to  consider  when 
determining  the  most  suitable  prosthesis 
for  a  child  (Patton,  J.G..  "Development 
approach  to  pediatric  upper-limb 
prosthetic  training."  Atlas  of  Limb 
Prosthetics:  Surgical,  Prosthetic,  and 
Rehabilitation  Principles,  Mosby.  St 
Louis,  ngs.  778-793, 1992). 

In  adoition  to  congenital  and  acquired 
amputations  there  are  other  conditions 
that  can  cause  orthopedic  impairments 
in  children.  Cerebral  palsy  (CT)  is  a 
motor  disorder  originating  from  a 
central  nervous  system  injmy  that 
occurs  before,  during  or  sbortly  after 
birth.  CJiildren  under  the  age  of  five 
who  sustain  brain  injuries  are  also 
classified  as  having  CP.  The  disability 
ranks  third  among  childhood 
'disabilities  (LaPlante.  M.P.,  Disability 
risks  of  chronic  illness  and 
impairments.  Disability  Statistics 
Program.  San  Francisco.  CA..  1989)  and 
is  the  most  common  cause  of  paralysis 
in  children  (Wenger.  B.L..  Kaye.  H.S. 
and  LaPlante.  M.P..  op.  cit..  1996).  The 
reported  prevalence  of  CP  in  the  U.S.  is 


two  per  thousand  and  the  incidence  is 
approximately  one  per  thousand  live 
births  (Turk,  M.A..  "Early  development- 
related  conditions."  Assessing  Medical 
Rehabilitation  Practices:  The  Promise  of 
Outcomes  Research,  Marcus  ].  Fuhrer. 
ed..  pgs.  371-372. 1997).  Individuals 
with  CP  typically  have  abnormal  muscle 
tone,  muscle  weakness,  primitive 
refiexes.  or  uncoordinated  movements 
requiring  seating  and  orthotic 
interventions  for  postural  control  and 
alignment  (Cook.  A.M.  and  Hussy.  S.M.. 
Assistive  Technologies:  Principles  and 
Practice.  Mosby.  St.  Louis,  pg.  237, 
1995)  Spina  bifida  is  a  congenital 
anomaly  in  which  the  neural  tube  thai 
forms  the  spinal  cord  does  nol  fully 
develop,  leading  to  a  number  of  lower 
extremity  problems,  including  muscle 
paralysis,  hip  dislocations,  knee 
hypertension,  and  club  feet.  The 
reported  incidence  of  spina  bifida  is 
between  0.5  and  1  per  thousand  (Turk. 
M.A..  op.  cit..  pgs.  378-379.  1997). 

The  most  common  management 
strategy  for  motor  impairments  caused 
by  cerebral  palsy  and  spina  bifida  is 
developmental  therapy  (i.e..  physical, 
occupational,  speech  and  langtiage 
therapies).  However,  orthotics,  specific 
spasticity-reducing  regimens  (Baclofen 
pumps,  botulinum  toxin  injections), 
orthopedic  surgery,  and  adaptive 
equipment  also  are  used  in  intervention. 
Orthotics  are  used  on  both  upper  and 
lower  extremities  to  improve  function, 
to  prevent  or  compensate  for  anomoUes. 
and  to  control  muscle  weakness, 
spasticity  and  structural  instability. 
Most  orthotic  devices  (e.g..  ankle-foot 
orthoses)  are  designed  to  be  rigid. 
Dynamic  orthoses  and  splints  for  gait. 
spasticity  and  contractive  management 
may  have  significant  application. 

Adaptive  equipment  is  used  to 
improve  functional  independence  in 
mobility,  self-care,  conmiunication. 
environmental  control,  and  school 
activities.  There  is  no  definitive  study 
on  how  to  make  tbe  best  choice  among 
all  the  options  or  which  improves 
function  the  most  (Turk.  M.A..  op.  cit.. 
pg.  376.  1997). 

Composite  materials  have  much  to 
offer  in  prosthetic  and  orthotic  design. 
They  are  strong,  lightweight,  and 
durable.  However,  these  materials 
require  different  and  more  costly 
manufacturing  techniques  than  those 
used  with  traditional  materials  such  as 
metal  and  thermoplastics.  A  problem 
associated  with  composite  materials  is 
that  they  are  difficult  to  postform.  a 
process  whereby  prosthetic  or  orthotic 
devices  are  adjusted  slightly  during 
final  fittings  (White.  M..  "Dievelopment 
of  an  advanced  lightweight  composite 
orthosis."  Presented  at  ASM 
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International — Aeromat  '92,  New 
Trends  in  Advanced  Composites. 
Anaheim.  CA..  May  20  1992). 

Leisure  time  is  critical  to  a  child's 
well-being  and  development.  Play  is  one 
means  for  children  to  master 
developmental  tasks  and  learn 
important  behavioral  and  social  skills. 
The  ability  to  interact  effectively  vrith 
the  envirormient  through  play  can  affect 
a  child's  self-esteem,  behavior,  self- 
awareness,  confidence,  and  competency 
(Masten.  A.S..  "The  development  of 
competence  in  favorable  and 
unfavorable  environments:  Lessons  from 
research  on  successful  children," 
American  Psychologist,  vol.  53,  pgs. 
205-220, 1998).  Children  virith 
disabilities,  including  those  with 
amputations,  cerebral  palsy  and  spina 
bifida,  encounter  many  challenges  in 
their  attempts  to  engage  in  learning  and 
play  activities.  Often  sensory  and  motor 
impairments  severely  limit  the  degree  to 
which  they  are  able  to  negotiate  their 
environment  and  interact  with  others. 
Facilitating  play  for  these  children 
involves  adapting  the  environment  and 
providing  appropriate  technologies  that 
will  enhance  interactive  play  and  social 
skill  development.  The  product  market 
is  challenged  to  meet  the  demands  of 
millions  of  children  with  disabilities 
and  their  families  who  need  alternative 
strategies  in  order  to  engage  in 
recreation  and  social  activities. 

Priority  1 

The  Assistant  Secretary  proposes  to 
establish  a  RERC  on  technologies  for 
children  with  orthopedic  disabilities  to 
identify  and  develop  technologies  that 
will  help  children  with  orthopedic 
disabilities  to  overcome  functional 
deficits  and  to  support  their  ability  to 
learn,  play  and  interact  socially.  Ilie 
RERC  must: 

(1)  Develop  and  evaluate  new, 
lightweight  upper  and  lower  limb 
prosthetic  and  orthotic  devices  for 
children; 

(2)  Investigate  the  use  of  dynamic 
orthoses  for  controlling  spasticity  and 
contractures  for  children  with 
orthopedic  impairments  including  those 
with  cerebral  palsy  and  spina  bifida; 

(3)  Identify,  develop,  and  evaluate 
models  for  determining  when  during 
children's  development  to  introduce 
assistive  technologies  and  prosthetic 
and  orthotic  devices; 

(4)  Investigate,  develop,  and  evaluate 
technologies,  and  strategies  for  their 
use,  that  will  enable  young  children, 
including  children  with  cerebral  palsy 
and  spina  bifida,  to  participate  in 
interactive  play  and  socialization 
activities;  and 


(5)  Develop  and  implement,  in 
consultation  with  the  NIDRR-funded 
RERC  on  Technology  Transfer,  a 
utilization  plan  for  ensuring  that  all  new 
and  improved  technologies  developed 
by  this  RERC  are  successfully 
transferred  to  the  marketplace. 

In  carrying  out  the  above  required 
activities,  the  RERC  must: 

•  Develop  and  implement,  during  the 
first  year  of  the  grant  and  in 
consultation  with  the  NIDRR-funded 
National  Center  for  the  Dissemination  of 
Disability  Research  (NCDDR),  a  plan  to 
effectively  disseminate  the  RERC's 
research  outcomes  to  all  appropriate 
target  audiences  including:  clinicians, 
engineers,  manufacturers,  individuals 
with  disabilities,  families,  disability 
organizations,  technology  service 
providers,  businesses,  and  journals; 

•  In  the  third  year  of  the  grant, 
conduct  a  stale-of-the-science 
conference  on  technologies  for  children 
with  orthopedic  disabilities  and  publish 
a  comprehensive  report  in  the  fourth 
year  of  the  grant: 

•  Collaborate  on  research  projects  of 
mutual  interest  with  the  RERC  on 
Prosthetics  and  Orthotics,  the  RERC  on 
Wheeled  Mobility,  and  the  RRTC  on 
Children  vrith  Special  Health  Care 
Needs;  and 

•  Address  the  needs  of  children  with 
orthopedic  disabilities  from  minority 
back^unds  and  cultures. 

Proposed  Priority  2:  Low  Vision  and 
Blindness 


Backgroojid 

According  to  recent  estimates  there 
are  more  than  3  million  Americans  with 
low  vision,  and  almost  one  million  who 
are  legally  blind  (National  Eye  Institute, 
"Vision  research:  A  national  plan  1999- 
2003,"  A  report  of  the  National 
Advisory  Eye  Council.  National 
Institute  of  Health,  1999). 
Approximately  7.8%  of  persons  over  65 
cannot  see  well  enough  to  read 
newspaper  print  (Nelson.  K.A.. 
"Statistical  brief  #35:  Visual  impairment 
among  elderly  Americans:  statistics  in 
transibon,"  Journal  of  Visual 
Impairment  and  Blindness,  vol.  81.  pgs. 
331-334. 1987).  and  the  number  of 
persons  in  this  age  group  is  projected  to 
increase  twice  as  fast  as  the  population 
as  a  whole  (Schmeidler,  E.  and  Halftnan, 
D.,  "Statistics  on  visual  impairment  on 
older  persons,  disability  in  children,  life 
expectancy,"  Journal  of  Visual 
Impairment  and  Blindness,  vol.  91 ,  pgs. 
602-606, 1997).  Blind  and  visually 
impaired  individuals  face  major  barriers 
in  information  access  and  handUng, 
orientation  and  mobility,  and  access  to 
jobsites  and  public  facilities,  resulting 


in  very  high  rates  of  unemployment 
(Kirchner,  C.  and  Schmeidler.  E.. 
'Prevalence  and  employment  of  people 
in  the  United  States  who  are  blind  or 
Wsually  impaired."  Journal  of  Visual 
Impairment  and  Blindness,  vol.  91.  pgs. 
508-511, 1997;  Hagemoser,  S.D.,  "The 
relationship  of  personality  traits  to  the 
employment  status  of  persons  who  are 
blind.  "  Journal  of  Visual  Impairment 
and  Blindness,  vol.  90.  pgs.  134—144, 
1996).  There  is  also  a  growing  and 
underserved  group  of  individuals  with  a 
combination  of  multiple  sensory, 
physical  and  cognitive  impairments 
(Malakpa,  S.,  "(ob  placement  of  blind 
and  visually  impaired  people  with 
additional  disabilities"  IiE:View,  vol.  26, 
pgs.  69-77, 1994). 

The  leading  causes  of  vision 
impairment  in  children  in  the  U.S.  are 
cortical  visual  impairment  (35%), 
retinopathy  of  prematurity  (ROP),  optic 
nerve  hypoplasia,  and  other  retinal 
conditions  (Murphy,  D.  and  Good,  W.V.. 
"The  epidemiology  of  blindness  in 
children  in  California,"  American 
Academy  of  Opthalmology ,  pg.  157, 
1997;  Oxford  Register  of  E'arfy 
Childhood  Impairments  Annual  Report. 
The  National  Perinatal  Epidemiology 
Unit,  Ratcliffe  Infirmary,  pgs.  32-36, 
1998).  As  a  result  of  improvements  in 
medical  diagnosis,  treatment  and 
technologies,  more  premature  infants 
are  surviving  birth.  However,  a 
significant  number  of  newborn  infants 
experience  traumatic  conditions  that 
include  blindness  and  cognitive  and 
motor  deficits.  New  approaches  and 
technologies  are  needed  to  identify  and 
separate  the  sensory  and  cognitive 
deficits  so  that  habilitation  can  be 
plaimed  and  monitored  more  effectively 
(Good,  W.V.,  Jan,  J.E.,  deSa.  L., 
Barkovich,  A.J.,  Groenveld,  M.  and 
Hoyt,  C.S.,  "Cortical  visual  impairment 
in  children  :  A  major  review,"  Survey  of 
Opthalmology,  vol.  38.  pgs.  351-364, 
1994).  Intervention  in  the  very  young 
age  groups  offers  maximum  promise  of 
cost  effectiveness  and  independent 
functioning  throughout  life. 

Wayfinding  refers  to  the  techniques 
used  by  persons  who  are  blind  or 
visually  impaired  as  they  move  from 
place  to  place  independently. 
Wayfinding  is  commonly  divided  into 
orientation  and  mobility  skills. 
Orientation  refers  to  the  ability  to 
monitor  one's  position  in  relation  to  the 
environment.  Mobility  refers  to  one's 
ability  to  move  safely,  from  one  location 
to  the  next  with  a  limited  amoimt  of 
veering.  Orientation  and  mobility  are 
prerequisites  to  success  at  school,  on  the 
job,  and  in  daily  living.  Various 
electronic  devices  and  enviroimiental 
modifications  have  been  used  in 


attempts  to  improve  wayfinding  and  to 
reduce  veering.  Current  technologies, 
including  clear-path  and  drop-off 
detectors,  do  little  to  prevent  veering. 

Low  vision  or  blindness  frequently 
coexists  with  other  disabilities 
including  hearing  loss,  cognitive 
impairments  and  mobility  limitations. 
Individuals  with  multiple  disabilities 
present  technological  challenges  and 
require  complex  adjustments  to  achieve 
functionality  in  and  across 
environments  (Greenbaum.  M.G., 
Femandes,  S.  and  Wainapel,  S.F.,  "Use 
of  a  motorized  wheelchair  in 
conjunction  with  a  guide  dog  for  the 
legally  blind  and  physically  disabled." 
.Archives  of  Physical  Medicine  and 
RehabUilation,  vol.  79(2).  pgs.  216-217. 
1998). 

The  most  common  cause  of  visual 
impairment  among  the  aging  population 
is  Age  Related  Maculopathv  (ARM) 
(Fletcher.  DC.  and  Schucard.  B.A.. 
"Preferred  retinal  loci  relationship  to 
macular  scotomas  in  a  low-\ision 
population."  Opthalmology,  vol.  104. 
pgs.  632-638.  1997).  Visual 
impairments  among  this  population 
impact  a  wide  variety  of  activities  of 
daily  living.  Further,  visual  impairment 
is  often  accompanied  by  hearing  loss, 
cognitive  deceits,  and  motor 
dysfunction.  Many  older  individuals 
reside  in  congregate  care  settings  (i.e.. 
nursing  homes)  where  the  prevalence  of 
eve  disorders  can  be  as  high  as  90% 
(Marx.  M.S..  Werner.  P.,  Feldman.  R. 
and  Cohen-Mansfield.  J..  "The  eye 
disorders  of  residents  of  a  musing 
home."  Journal  of  Visual  Impairment 
and  Blindness,  vol.  88(5).  pgs.  462-468. 
1994;  Whitmore.  W.G..  "Eye  disease  in 
a  geriatric  nursing  home  population." 
Opthalmology,  vol.  96.  pgs.  393-398. 
1989;  Horowitz.  A..  "Vision  impairment 
and  functional  disability  among  nursing 
home  residents,"  The  Gerontologist,  vol. 
34.  pgs.  316-323. 1994).  These  facilities 
uould  be  a  platform  for  reaching  many 
consumers  with  simple  vision  screening 
technologies  that  would  permit  non- 
clinical personnel  to  rapidly  screen 
residents  for  visual  impairments  and 
make  appropriate  referrals.  Currently, 
methods  for  assessing  ARM  include,  but 
are  not  limited  to,  residual  visual 
function  and  identifying  optimal 
locations  on  the  retina  for  reading  and 
other  tasks  (Fletcher,  DC.  and 
Schucard,  R.A.,  op.  cit.,  1997).  These 
methods  address  one  eye  at  a  time,  and 
the  advantages  of  binocular  vision  are 
often  lost  (Paul,  W.,  "The  role  of 
computer  assistive  technology  in 
rehabilitation  of  the  visually  impaired: 
A  personal  perspective,"  American 
Journal  of  Opthalmology,  vol.  127(1). 
pgs.  75-76.1999;  Schuchard.  R.A.  and 


Kuo,  K.,  "Retinal  correspondence  and 
binocular  perception  characteristics  in 
low  vision  people  with  binocular 
eccentric  PRLs,"  Investigative 
Opthalmology  and  Vision  Science,  vol. 
91,  pgs  602-606,  1999). 

Chapter  5  of  NIDRR's  Long-Range 
Plan  published  on  December  7, 1999  (64 
FR  68575)  discusses  the  importance  of 
directing  research  and  development 
activities  toward  the  problems  faced  by 
individuals  who  have  significant  visual, 
hearing,  and  communication 
impairments.  The  number  of 
individuals  with  both  severe  hearing 
and  visual  impairments  (deaf-blind)  is 
small  but  increasing.  The  greatest 
challenges  persons  with  multiple 
sensory  impairments  face  are 
communication  and  access  to 
information  technology  (Engelman. 
M.D..  Griffin.  H  C.  and  Wheeler.  L., 
"Deaf-blindness  and  communication: 
Practical  knowledge  and  strategies," 
Journal  of  Visual  Impairments  and 
Blindness,  vol.  92(11),  pgs.  783-798. 
1999).  Individuals  who  are  deaf-blind 
rarely  use  Braille  for  communication 
purposes.  To  date,  technologies  for 
individuals  who  are  deaf-blind  have 
focused  primarily  on  tactile  interpreting 
for  face-to-face  communication. 

In  today's  complex  and  multifaceted 
electronic  world,  access  to  graphical 
and  spatial  information  is  critical  for 
persons  who  are  blind  or  visually 
impaired  to  be  successful  in  school  and 
work  (Kent.  D..  ""Book  review:  Let's 
leam  shapes  with  Shapely-Cal,"  Journal 
of  Visual  Impairment  and  Blindness, 
vol.  92(4),  pgs.  245-247.  1998).  Tactile 
graphical  information  and  spatial  and 
geometric  concepts  are  difficult  to 
represent  for  persons  who  are  blind. 
Converting  pictures  or  signs  into  raised 
tactile  form  has  proven  to  be  costly  and 
time  consuming  (Horsfall,  B., 
"Photopolymers.  computer-aided 
design,  and  tactile  signs,"  lournal  of 
Visual  Impairment  and  Blindness,  vol. 
92(11),  pgs.  823-826,  1998).  Audio  and 
audio-tactile  methods  of  graphics 
presentation  and  spatial  and  geometric 
concepts  may  promote  parity  between 
individuals  who  are  blind  or  visually 
impaired  and  others  in  a  variety  of 
environments  including  school,  work, 
and  recreation 

Priority  2 

The  Assistant  Secretary  proposes  to 
establish  an  RERC  that  will  identify  and 
develop  technologies  that  will  improve 
assessment  of  vision  impairments  and 
promote  independence  for  individuals 
with  low  vision  and  blindness.  The 
RERC  must: 

(1)  Investigate,  develop,  and  evaluate 
new  screening  technologies  that  will 


identify  and  differentiate  between 
vision  and  cognitive  impairments  in 
infants; 

(2)  Develop  and  evaluate  new 
wayfinding  technologies  that  can  be 
used  by  persons  with  coexisting 
disabilities; 

(3)  Investigate,  develop,  and  evaluate 
simple  vision  screening  and  assessment 
technologies  and  approaches  for 
identifying  visual  impairments 
associated  with  aging; 

(4)  Investigate,  develop,  and  evaluate 
new  technologies  to  facilitate  face-to- 
fece  communication  for  individuals 
who  are  deaf-blind  and  methods  that 
will  enable  individuals  who  are  blind  or 
deaf-blind  to  navigate  and  interpret 
graphical,  spatial  and  geometric 
information;  and 

(5)  Develop  and  implement,  in 
consultation  with  the  NIDRR-funded 
RERC  on  Technology  Transfer,  a 
utilization  plan  for  ensuring  that  all  new 
and  improved  technologies  developed 
by  this  RERC  are  successfully 
transferred  to  the  marketplace. 

In  carrying  out  the  above  required 
activities,  the  RERC  must: 

•  Develop  and  implement,  during  the 
first  year  of  the  grant  and  in 
consultation  with  the  NIDRR-funded 
National  Center  for  the  Dissemination  of 
Disability  Research  (NCDDR).  a  plan  to 
effectively  disseminate  the  RERC's 
research  outcomes  to  all  appropriate 
target  audiences  including:  clinicians, 
engineers,  manufacturers,  individuals 
with  disabilities,  families,  disability 
organizations,  technology  service 
proyiders.  businesses,  journals, 
organizations  representing  minorities 
and  other  underrepresented  groups; 

•  In  the  third  year  of  the  grant, 
conduct  a  state-of-the-science 
conference  on  technologies  for 
individuals  with  low  vision  and 
blindness  and  publish  a  comprehensive 
report  in  the  fourth  year  of  the  grant: 

•  Collaborate  on  research  projects  of 
mutual  interest  with  NIDRR-funded 
RERCa  on  Information  Technologj' 
Access  and  Telecommunications 
Access.  RRTti  on  visual  disabilities  and 
appropriate  professional  organizations: 
and 

•  Address  the  needs  of  children  with 
vision  disabilities  from  minority 
backgrounds  and  cultures. 

Proposed  Additional  Selection  Criterion 

The  Assistant  Secretary  >#ill  use  the 
selection  criteria  in  34  CFR  350.54  to 
evaluate  applications  under  this 
program  'The  maximum  score  for  all  the 
criteria  is  100  points;  however,  the 
Assistant  Secretary  also  proposes  to  use 
the  following  criterion  so  that  up  to  an 
additional  ten  points  may  be  earned  by 
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an  applicant  for  a  total  possible  score  of 
110  points: 

Within  these  absolute  priorities,  we 
will  give  the  following  competitive 
preference  to  applications  that  are 
otherwise  eligible  for  funding  under 
these  priorities: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  these  absolute  priorities. 
In  determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  success,  as  described  in  the 
application,  in  employing  and 
advancing  in  employment  qualified 
individusds  with  disabilities  in  the 
project. 

For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 


up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  these  priorities. 
That  is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximimi  total  of  110  points. 

Applicable  Program  Regulations:  34 
CFR  Parts  350  and  353. 

Program  Authority:  29  U.S.C.  762  and 
764. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 


of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF.  call  the 
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DEPARTME^4T  OF  ENERGY 

10  CFR  Parts  709,  710  and  711 
[OockM  No.  CN-RM-99-P0LY] 
RIN  1992-A824 

Polygraph  Examination  Regulation 

agency;  Department  of  Energy. 
ACTION:  Final  rule. 

summary:  The  DeparlmenI  of  Energy 
(DOE  or  the  Department)  today  is 
publishing  a  final  rule  for  the  use  of 
polygraph  examinations  for  certain  DOE 
and  contractor  employees,  applicants 
for  employment,  and  other  individuals 
assigned  or  detailed  to  Federal  positions 
at  DOE.  The  regulation  describes  the 
categories  of  individuals  who  will  be 
eligible  for  polygraph  testing  and 
controls  for  the  use  of  such  testing  and 
for  prevention  of  unwarranted  in&usion 
into  the  privacy  of  individuals.  This 
regulation  is  an  important  element  of 
the  Department's  efforts  to  protect 
highly  sensitive  and  classified 
information  and  materials  to  which 
certain  DOE  and  contractor  employees 
have  access.  The  final  rule  adopted 
today  also  contains  conforming  changes 
to  r^ulations  governing  the 
Department's  Personnel  Security 
A-ssurance  Program  tPSAP)  and 
Personnel  Assurance  Program  (PAP). 
EFFECTIVE  DATE:  January  18,  2000. 
FOB  FURTHER  INFORMATION  CONTACT: 
Douglas  Hinckley,  U.S.  Department  of 
Energy.  Office  of  Counterintelligence, 
CN-1,  1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-5901: 
or  Use  Howe,  U.S.  Department  of 
Energy,  Office  of  Genaral  Counsel,  GC- 
73.  1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-2906. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Need  for  the  Rule 

II.  Backgrouiid 

m.  Discussion  of  C^nerai  Public  Comments 

IV.  Section-by-Section  Review  and 

Discussion  of  Public  Comments 

V.  Regulatory  Review 

A.  National  Environmental  Policy  Act 
8.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act  of  1995 

E.  Treasury  and  General  Government 
Appropriations  Act,  1999 

F.  Executive  Order  12866 

G.  Executive  Order  13132 
H.  Executive  Order  12875 
1.  ExecuUve  Order  12988 
|.  Executive  Order  13084 

K.  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

I.  IntitMluction  and  Need  for  the  Rule 

The  national  weapons  laboratories  of 
DOE  are  premier  institutions  among  the 


world's  government-sponsored 
scientific  research  and  development 
organizations.  Their  discoveries  not 
only  helped  the  United  States  prevail  in 
the  Cold  War,  but  they  are  providing  for 
the  continued  national  security  through 
their  mission  to  maintain  the  safety, 
security,  and  reliability  of  the  nation's 
nuclear  stockpile.  As  the  repository  of 
America's  most  advanced  know-how  in 
nuclear  and  related  armaments  and  the 
home  of  some  of  America's  finest 
scientific  minds  and  engineering 
capabilities,  these  labs  have  been  and 
wUl  continue  to  be  major  targets  of 
foreign  intelligence  services. 

Tms  threat  to  DOE  and  its  facilities  is 
not  new;  indeed  it  has  been  confirmed 
throughout  the  years  by  reports  from  the 
Federal  Bureau  of  Investigation  (FBI), 
the  General  Accounting  Office  (GAO), 
the  intelligence  community, 
independent  commissions,  private 
management  consultants,  and  DOE's 
inspector  general  and  security  experts. 
Most  recently  it  has  been  highlighted  in 
Presidential  Decision  Directive  (PDD)- 
61.  "The  U.S.  Department  of  Energy 
Counterintelligence  Program, "  and  in  a 
report  on  securitj'  problems  at  DOE  by 
a  Special  Investigative  Panel  of  the 
President's  Foreign  Intelligence 
Advisory  Board  (the  Rudman  report). 
(The  unclassified  versions  of  these 
documents  are  on  DOE's  Internet  home 
page  at  the  foUovring  address:  http;// 
home.doe.gov/news/fedreg.htm.) 

During  the  past  decade,  DOE's 
security  programs  have  been  challenged 
as  the  potential  threats  faced  by  DOE 
have  become  more  extended.  "The 
number  of  nations  possessing, 
developing,  or  seeking  weapons  of  mass 
destruction  continues  to  increase,  and 
warnings  mount  about  the  espionage 
goals  of  other  nations.  However,  as  the 
Rudman  report  found,  DOE  has 
"devoted  too  little  time,  attention,  and 
resources  to  the  prosaic  but  grave 
responsibilities  of  security  and 
cotmterintelligence  in  managing  its 
weapons  and  other  national  security 
prt>grams."  (Rudman  report  at  1.)  The 
weapons  laboratories  utilize  some  of  the 
most  advanced  secxirity  technology  in 
the  world.  Nevertheless,  as  the  Rudman 
report  noted,  however,  weak  systems  of 
personnel  assurance,  information 
security,  and  counterintelligence  have 
invited  attack  by  foreign  intelligence 
services.  [Id  at  3.) 

DOE  has  acknowledged  these 
deficiencies.  In  the  past  year,  DOE  has 
taken  steps  to  improve  sectuity  and 
counterintelligence  throughout  the 
Department  in  order  to  strengthen  its 
protection  of  information  and 
technologies  in  connection  with  DOE's 
atomic  energy  defense  activities.  Reform 


has  focused  on;  the  structure  of  the 
coimterintelligence  program;  selection 
and  training  of  field  counterintelligence 
personnel:  coimterintelligence  an^ysis; 
counterintelligence  and  security 
awareness:  protections  against  potential 
insider  threats;  computer  security: 
improved  coordination  with  the  FBI,  the 
Central  Intelligence  Agency  (CIA),  and 
the  National  Security  Agency  (NSA): 
and  the  establishment  of  a 
counterintelligence-scope  polygraph 
program. 

n.  Background 

DOE  has  clear  authority  to  implement 
a  counterintelligence-scope  polygraph 
prtigram.  DOE,  as  the  successor  agency 
to  the  Atomic  Energy  Commission,  has 
broad  national  sec-urity  responsibilities 
under  the  Atomic  Energy  Act  of  1954 
(AEA  or  Atomic  Energy  Act)  to  direct 
the  development,  use,  and  control  of 
atomic  energy.  These  responsibilities 
include  a  specific  mandate  to  proteci 
sensitive  and  classified  information  and 
materials  involved  in  the  design, 
production,  and  maintenance  of  nuclear 
weapons,  as  well  as  a  general  obligation 
to  ensure  that  permitting  an  individual 
to  have  access  to  information  classified 
under  the  AEA  will  not  endanger  the 
nation's  common  defense  and  security. 
Section  161  of  the  AEA  authorizes  DOE 
to  adopt  rules  necessary  to  carry  out 
those  functions.  42  U.S.C.  2201. 

Various  ExecuUve  Orders  of 
government-wide  applicability  also 
require  DOE  to  take  steps  to  protect 
classified  information.  Executive  Order 
No.  12958,  "Classified  National  Security 
Information"  (April  17,  1995),  requires 
the  Secretary  to  establish  controls  to 
ensure  that  classified  information  is 
used  only  under  conditions  that  provide 
adequate  protection  and  prevent  access 
by  unauthorized  persons.  Executive 
Order  12968,  "Access  to  Classified 
Information"  (August  2, 1995),  requires 
the  Secretary  to  establish  and  maintain 
an  effective  program  to  ensure  that 
employee  access  to  classified 
information  is  clearly  consistent  with 
the  interests  of  national  security.  In 
addition,  in  February  1998.  President 
Clinton  issued  PDD-6],  "U.S. 
Department  of  Energy 
Counterintelligence  Program,"  a 
classified  document  containing  the 
President's  determination  that  DOE 
must  do  more  to  protect  the  highly 
sensitive  and  classified  information  at 
its  facilities.  The  President  instructed 
DOE  to  develop  and  implement  specific 
measures  to  reduce  the  threat  to  such 
information.  Such  measures  may 
include  additional  requirements  for 
financial  disclosure,  reporting  of  foreign 
travel,  the  establishment  of  Special 


Access  Programs  (SAPs)  where 
appropriate,  and  use  of  polygraph  and 
psychological  screening. 

Congress  recognized  that  polygraph 
examinations  may  appropriately  be  used 
by  the  Department  when  it  provided 
two  relevant  exemptions  from  the 
general  prohibitions  contained  in  the 
Emplovee  Polygraph  Protection  Act 
(Pub.  L.  100-347)  (EPPA)  agaiast  the  use 
of  polygraph  examinations  in  private 
employment  settings.  The  prohibition  in 
the  EPPA  does  not  apply  to 
counterintelligence  polygraph 
examinations  administered  by  DOE  to 
any  expert,  consultant  or  contractor 
employee  of  DOE  in  coimecUon  with 
atomic  energy  defense  activities,  29 
U.S.C.  2D06(b)(l)(B).  The  prohibition 
also  does  not  apply  to 
counterintelligence  polygraph 
examinations  administered  by  a  Federal 
agency,  in  the  performance  of  an 
intelligence  or  counterintelligence 
function,  to  an  individual  whose  duties 
involve  access  to  Top  Secret  classified 
information  or  information  designated 
as  being  within  a  SAP  29  U.S.C. 
2006(b)(2).  The  Congress  in  the  EPPA 
leaves  to  DOE  the  discretion  to  develop 
rational  procedures  for  evaluating  and 
processing  the  results  of  polygraph 
examinations  and  for  protecting 
individuals  from  misuse  of  such  an 
examination. 

DOE  believes  that  requiring 
counterintelligence-scope  limited 
polygraph  examinations  for  individuals 
in  positions  with  access  to  the  most 
sensitive  and  classified  information  and 
materials  in  connection  with  DOE's 
atomic  energy  defense  activities  is  one 
of  several  necessary,  prudent  actions 
required  to  fulfill  its  national  security 
responsibilities.  A  coimterintelligence- 
scope  polygraph  examination  both 
serves  as  a  means  to  deter  imauthorized 
disclosures  of  classified  information  and 
provides  a  means  for  early  detection  of 
disclosiues  to  enable  DOE  to  take  steps 
prompUy  to  mitigate  harm  to  the 
national  security.  A  coimterintelligence- 
scope  polygraph  examination  is  also  an 
integral  element  of  the  DOE  Accelerated 
Access  Authorization  Program  (AAAP). 
a  program  that  DOE  utilizes  to  grant 
interim  persoimel  security  clearances  on 
an  expedited  basis.  In  addition,  use  of 
a  polygraph  examination  when  an 
individual  requests  one  as  a  means  of 
explanation  and  corroboration  in  order 
to  resolve  issues  in  a  counterintelligence 
or  personnel  security  investigation  is  an 
additional  component  of  the  overall 
inquiry  which  hastens  the  DOE's 
resolution  of  such  issues. 

On  March  17, 1999,  DOE  began 
developing  and  implementing  a 
counterintelligence-scope  polygraph 


requirement  for  sensitive  positions  by 
issuing  an  internal  DOE  directive,  DOE 
Notice  472.2,  Use  of  Polygraph 
Examinations.  That  Notice  establishes  a 
polygraph  requirement  for  Federal 
employees  who  occupy  or  seek  to 
occupy  certain  sensitive  positions.  The 
DOE  Notice  also  provides  for  polygraph 
examinations  to  be  administered  to 
Federal  employees  as  part  of  the  AAAP 
and,  upon  employee  request,  as  a  means 
of  resolving  remaining  questions.  (The 
Notice  is  on  DOE's  Internet  home  page 
at  the  following  address:  http:// 
home.doe.gov/news/fedreg.htm.) 

OOE  published  a  Notice  of  Proposed 
Rulemaking  (NOPR)  on  August  18, 1999 
(64  FR  45062),  that  proposed  expanding 
the  counterintelligence  polygraph 
program  to  cover  all  employees  at  its 
facilities,  contractor  employees  as  well 
as  Federal  employees,  in  positions  with 
access  to  the  most  sensitive  categories  of 
classified  information  and  materials,  as 
well  as  applicants  for  such  positions. 
The  NOPR  also  proposed  conforming 
changes  to  regulations  governing  the 
Department's  PAP  and  PSAP. 

After  the  NOPR  was  published. 
Congress  directed  DOE  in  section  3154 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2000  (Pub.  L.  160- 
65)  (NDAA),  enacted  on  October  5, 
1999,  to  conduct  a  counterintelligence 
polygraph  program  for  specified 
defense-related  activities  of  the 
Department  Section  3154  requires  DOE 
to  issue  rules  for  administration  of 
counterintelligence  polygraph 
examinations  to  all  officers  or 
employees  of  the  Department,  experts  or 
consultants  under  contract  to  DOE.  and 
officers  or  employees  of  DOE 
contractors,  who  are  in  SAPs  or  the 
PSAP.  Section  3154  provides  for 
consultation  with  the  F31  in  developing 
the  rule.  It  also  requires  DOE  to  submit 
to  (ingress,  within  180  days  after  the 
date  of  enactment  of  the  Act,  a  plan  to 
extend  the  counterintelligence 
polygraph  program  to  DOE  employees 
and  contractor  employees  who  have 
access  to  the  PAP  and  information 
identified  as  Sensitive  Compartmented 
Information  (SCI). 

The  NOPR  explicitly  covered  SAP, 
PSAP.  and  PAP  employees.  It  also 
covered  employees  with  access  to  SCI 
by  reason  of  proposed  section 
709.4(a)(1)  and  (2).  As  required  by 
section  3154  of  the  NDAA,  DOE 
provided  a  draft  of  this  rule  to  the  FBI 
for  comment.  DOE  has  been  advised  that 
pursuant  to  section  3154  the  FBI 
concurs  in  issuance  of  today's  final  rule 
and  did  not  recommend  any  changes. 

In  accordance  with  the  Atomic  Energy 
Actand  section  3154  of  the  NDAA.  DOE 
today  addresses  the  relevant  major 


is.sues  from  the  public  comments  and 
after  full  consideration  of  those 
comments.  DOE  adopts  a  final  rule 
governing  u!>e  of  counterintelligence- 
scope  polygraph  examinations  for 
national  security'  purposes,  and  use  of 
polygraph  examinations  initiated  at  the 
request  of  an  individual  to  address 
questions  in  the  context  of 
counterintelligence  investigations  or 
personnel  security  inquiries. 

m.  Discussion  of  General  Public 
Comments 

DOE  received  one  hundred  and  five 
written  comments  on  the  proposed  rule. 
In  addition,  eighty-seven  people 
presented  oral  comments  during  public 
bearings  held  at  Lawrence  Livermore. 
Sandia,  and  Los  Alamos  National 
Laboratories,  and  Washington,  D.C.  on 
September  14,  16,  17  and  22.  1999. 
respectively.  DOE  has  carefully 
considered  all  of  these  comments  in 
preparing  this  final  rule. 

Some  comments  were  general  in 
nature,  addressing  over-arching  issues 
such  as  the  validity  and  reliability  of 
polygraph  examinations,  the  effect  of 
the  proposed  polygraph  program  on 
national  security  and  on  retention  and 
hiring  of  employees  at  the  national 
laboratories,  the  constitutionality  of 
DOE's  proposed  polygraph  program, 
and  alternatives  to  the  program.  This 
section  discusses  these  issues  and 
DOE's  responses. 

Other  comments  addressed  specific 
elements  and  setitions  of  the  proposed 
rulemaking.  DOE  discusses  those 
comments  in  section  IV  below.  That 
section  also  explains  the  changes  that 
DOE  has  made  to  the  rule  in  response 
to  the  public  comments  and  as  a  result 
of  additional  internal  review. 

a.  Validity  of  Polygraph.  DOE 
received  numerous  comments  asserting 
that  polygraph  examinations  have  no 
theoretical  fotmdation  or  validity. 
According  to  some  commenters,  while 
there  is  disagreement  among  scientists 
about  the  use  of  polygraph  testing  in 
specific-incident  criminal  matters,  there 
is  almost  universal  agreement  that 
polygraph  screening  in  the  employment 
context  is  completely  invalid.  Other 
commenters  stated  that  they  believe  that 
polygraph  examinations  lack  reliability 
and  may  result  in  an  unacceptable 
number  of  false  positives  and  false 
negatives. 

DOE  developed  and  published  the 
NOPR  under  general  discretionary 
rulemaking  authority  in  the  Atomic 
Energy  Act.  In  the  absence  of  a  specific 
Congressional  mandate  for  a 
counterintelligence-scope  polygraph 
examination  program,  the  advisability'  of 
such  a  program  in  light  of  the  bets 
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about  polygraph  reliability  were  fair 
subjects  for  public  comment.  However, 
during  the  public  comment  period. 
Congress  enacted  section  3154  of  the 
NDAA.  Section  3154  supplements  the 
general  authority  of  the  Atomic  Energy 
Act.  and  includes  a  non-discretionary 
mandate  to  implement  a 
counterintelligence-scope  polygraph 
program  by  rule  for  each  person  in  four 
"high  risk"  programs. 

Due  to  enactment  of  this  non- 
discretionary  mandate.  IX}E  concludes 
as  a  matter  of  law  that  it  is  no  longer  free 
to  act  favorably  on  comments  arguing 
generally  against  establishment  of  a 
counterintelligence-scope  polygraph 
examination  program  because  of 
information  and  claims  about 
deficiencies  in  polygraph  reliability.  In 
DOE'S  view,  this  conclusion  applies 
even  though  DOE's  proposal  listed  more 
"high  risk"  programs  than  the  four 
programs  listed  in  section  3154.  There 
is  no  meaningful  distinction  among  the 
various  programs  li.'sted  in  the  NOPR 
with  regard  to  general  objections  to 
polygraph  examinations  on  grounds  of 
allewd  excessive  unreliability. 

Although,  as  a  purely  legal  matter, 
there  is  no  obligation  to  respond  to 
comments  generally  attacking  DOE's 
proposal  to  establish  a  polygraph 
examination  program.  DOE  nevertheless 
is  responding  to  specific  objections  to 
polygraph  reliability  that  should  be 
considered  because,  if  valid,  they  might 
suggest  modification  of  the  proposed 
procedures.  Commenters  offering  these 
objections  did  not  suggest  modifying 
those  procedures.  Nor  did  they  offer 
supporting  scientific  information  to 
validate  their  objections. 

Some  of  the  comments  pointed  to 
various  medications  and  drugs,  such  as 
beta  blockers  and  antimuscarines,  and 
argued  that  ingestion  of  any  of  these 
suostances.  or  the  presence  of  illness  or 
disease  could  invalidate  a  polygraph 
examination.  DOE  disagrees  with  these 
comments  because  neither  these 
substances  nor  the  presence  of  an  illness 
or  disease  will  cause  differential  effects 
within  a  particular  examination  as  the 
examiner  moves  from  one  question  to 
another.  In  addition,  DOE  has  added  to 
section  709.4(b)(2)  a  medical  exception 
to  the  final  rule  for  any  individual  who 
is  being  treated  for  a  medical  or 
psychological  condition  or  is  taking 
medication  that,  based  upon 
consultation  with  the  individual,  the 
DOE  Test  Center  determines  would 
preclude  the  individual  from  being 
tested. 

Other  comments  focused  on  various 
features  of  the  polygraph  instrument  or 
polygraph  procedures.  One  comment 
speculated  about  the  relationship 


between  electrode  polarization  of  the 
sensors  and  known  facts  about 
electrodermal  activity  Another 
suggested  that  blood  pressure  recordings 
are  unreliable.  Still  another  argued  for 
instantaneous  heart  rate  measures.  With 
regard  to  electrodermal  blood  pressure, 
and  heart  rate  measures.  DOE  is  not 
persuaded  that  there  is  any  significant 
inaccuracy  because  the  examiner  is 
looking  only  at  the  relative  magnitude  of 
phasic  responses.  The  issue  is  changes 
in  skin  conditions,  blood  volume  and 
heart  rate  to  specific  questions  when 
they  are  repeated  several  times. 
In  view  of  the  foregoing.  DOE 
concludes  that  none  of  the  reliability 
issues  suggested  in  public  comments 
warrants  changes  in  the  proposed 
polygraph  procedures.  Moreover,  given 
their  speculative  natiue.  they  do  not 
warrant  curtailing  the  number  of 
categories  of  employees  who  are  subject 
to  polygraph  examinations  under 
today's  final  rule. 

b.  fohnson  Memorandum.  Another 
commenter  asserted  that  DOE's  decision 
to  implement  a  counterintelligence- 
scope  polygraph  program  is  inconsistent 
with  President  Johnson's  memorandum 
entitled  "Use  of  Polygraph  in  the 
Executive  Branch."  That  memorandum, 
which  is  intended  to  "prevent 
unwarranted  intrusion  into  the  privacy 
of  individuals."  prohibits  federal 
agencies  from  subjecting  federal 
employees  to  polygraph  examinations 
except  in  limited  situations.  One  of  the 
exceptions  permits  an  executive 
department  or  agency  that  has  an 
intelligence  or  counterintelligence 
mission  directly  affecting  national 
security  to  use  polygraph  examinations 
for  employment  screening,  and 
personnel  investigations,  and 
intelligence  and  counterintelligence 
operations.  DOE  believes  that  the 
institution  of  its  polygraph  program  is 
clearly  permitted  within  the  terms  of  the 
Johnson  memorandum. 

c.  Employee  Morale  and  Retention 
and  Hiring.  DOE  has  received  a  number 
of  comments  asserting  that  the 
polygraph  program  will  have  a  negative 
impact  on  employee  morale  and  that  the 
establishment  of  the  polygraph  program 
will  make  it  more  difficult  to  retain  and 
recruit  the  high  caliber  of  scientists 
needed  to  maintain  the  safety  and 
reliability  of  the  nuclear  weapons 
stockpile.  In  the  opinion  of  many 
commenters,  this  potential  loss  of 
employees  ultimately  will  so 
significantly  degrade  the  quality  of 
scientific  research  necessary  to  ensure 
the  continuance  of  a  reliable  nuclear 
deterrent  that  the  national  security  of 
the  United  States  will  be  threatened. 


The  issues  of  recruitment  and 
retention  of  personnel  and  their 
potential  impact  on  national  security  are 
matters  of  great  importance.  DOE  notes 
these  issues  pre-date  its  proposed  use  of 
counterintelligence-scope  polygraph 
examinations,  and  are  well  documented 
in  the  March  1999  Report  of  the 
Commission  on  Maintaining  United 
States  Nuclear  Weapons  Expertise 
(Chiles  report).  (The  report,  which  was 
cited  by  a  number  of  commenters,  is 
available  at  DOE's  Internet  home  page  at 
the  following  address:  http:// 
home.doe.gov/newsyfedreg.htm.) 

The  Chiles  report  characterized  the 
DOE  as  being  in  a  war  for  talent  with  the 
private  sector.  The  scientific  and 
technical  talent  that  DOE  must  attract 
and  retain  has  many  options  in  today's 
competitive  technology  marketplace. 
The  Chiles  report  points  out  the  reasons 
DOE  has  not  been  successful  in 
recruiting  and  retaining  laboratory 
employees,  and  section  3163  of  the 
NDAA  requires  DOE  to  report  to 
Congress  on  measures  that  will  be  taken 
to  retain  skills  necessary  to  maintain  the 
U.S.  nuclear  deterrent  force. 

DOE's  federal  and  contractor 
employees  have  achieved  remarkable 
scientific  advances  and  have 
contributed  immensely  to  the  nation's 
security.  DOE  recognizes  that  enhanced 
security  and  counterintelligence 
measures  may  be  factors  in  attracting 
and  retaining  the  best  and  brightest 
scientific  and  technical  talent.  The 
value  of  the  contributions  of  DOE's 
employees  was  taken  into  account  in 
developing  this  rule.  DOE  further  notes 
the  National  Reconnaissance  Office, 
NSA,  CIA,  and  FBI  also  recruit 
scientists.  They  continue  to  be 
successful  in  recruiting  and  retaining 
top-caliber  individuals  in  their  fields 
despite  the  use  of  polygraph 
examinations  in  their  screening 
processes. 

IX)E  received  at  least  ten  comments 
that  the  proposed  regulation  reflects  a 
lack  of  trust  in  the  employees  of  the 
national  laboratories.  Commenters 
objected  to  what  they  perceived  as  a 
new  DOE  requirement  that  they  must 
now  prove  their  loyalty  to  the  United 
States.  Several  commenters  cited  factors 
which  they  argued  demonstrated  their 
loyalty,  including  military  backgrounds, 
and  scientific  contributions  toward 
nuclear  deterrence.  While  the  polygraph 
requirement  is  a  new  condition  of 
participating  in  select  programs  that 
involve  access  to  the  most  sensitive 
classes  of  information  with  which  DOE 
deals,  DOE  does  not  view  it  as 
materially  different  from  other  measures 
presently  utilized.  DOE  currentiy 
conducts  backgroimd  investigations  and 
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periodic  reinvestigations,  monitors 
financial  records,  imposes  restrictions 
on  publishing  materials,  and,  for  some 
employees,  requires  mandatory  drug 
tests  and  medical  assessments.  Despite 
these  measures,  critical  reports  from  the 
FBI,  the  GAO,  the  intelligence 
community,  independent  commissions, 
private  management  consultants,  and 
DOE's  inspector  general  and  security 
experts  have  judged  DOE's  security 
program  to  be  lacking.  Now,  the 
President,  through  PDD-61,  has  directed 
DOE  to  consider  establishing  a 
polygraph  program  as  one  component  of 
an  overall  counterintelligence  program. 
In  addition.  Congress,  speaking  through 
the  NDAA.  has  mandated  similar 
remedial  measures.  The  polygraph 
program  is  a  new  component  twing 
added  to  existing  protections,  rather 
than  a  fundamental  change  in  DOE's 
treatment  of  national  laboratory  or  other 
contractor  and  DOE  personnel. 

d.  Effect  of  the  NDAA.  Although 
DOE'S  notice  of  proposed  rulemaking 
cited  general  rulemaking  authority  in 
the  Atomic  Energy  Act  of  1954  as  the 
legal  basis  for  DOE's  proposal,  several 
comments  focused  on  pending 
legislation  that  eventually  was  enacted 
as  the  NDAA.  Some  comments  argued 
for  extending  or  reopening  the  comment 
period  because  the  Congressional  bill 
language  differed  from  the  terms  of 
DOE'S  proposal.  One  of  the  comments 
specifically  noted  that  the  Congressional 
bill  language  required  consultation  with 
the  FBI  in  the  development  of  the 
regulation  and  identified  fewer  classes 
of  employees  to  be  polygraphed  than  the 
number  of  classes  listed  in  the  notice  of 
proposed  rulemaking.  These  features 
appear  in  the  final  legislative  language, 
enacted  as  section  3154  of  the  NDAA. 

With  regard  to  the  foregoing 
comments,  section  3154  of  the  NDAA  is 
significant  for  this  rulemaking  chiefly 
because  it  requires  FBI  consultation  on 
rule  development,  buttresses  the 
Department's  authority  for  carrying  out 
this  rulemaking,  and  gives  specific 
directions  that  resolve  some  issues  (e.g.. 
whether  to  establish  a  polygraph 
program)  posed  as  matters  of  policy  in 
DOE's  proposal.  The  requirement  for 
FBI  consultation  is  not  reason  enough  to 
reopen  the  comment  period  because 
section  3154  does  not  specifically 
require  that  consultation  occur  prior  to 
publication  of  a  proposal.  The  FBI 
consultation  was  carried  out  in 
connection  with  DOE's  consideration  of 
the  public  comments  received  on  the 
proposal.  Enactment  of  additional 
authority  for  this  rulemaking  is  also  not 
a  reason  to  reopen  the  comment  period 
because  the  substantive  differences 
between  section  3154  and  the  proposed 


regulation  do  not  warrant  such  a 
reopening.  Substantively,  section  3154 
requires  DOE  to  prescribe  regulations 
for  conducting  a  counterintelligence 
polygraph  program  applicable  to  each 
covered  person  in  certain  "high-risk" 
programs.  It  is  silent  and  neutral  on  the 
issue  of  whether  to  include  other  classes 
of  employees.  It  is  mandatory  with 
regard  to  some  of  the  details  of  basic 
program  elements  of  initial  testing  and 
consent,  periodic  testing,  the  scope  of 
questions  calculated  to  obtain 
counterintelligence  information, 
procedures  to  identify  and  address 
"false  positives,"  and  the  circumstances 
for  undertaking  adverse  personnel 
actions  on  the  basis  of  a  response  to  a 
question  in  a  polygraph  examination. 
"The  DOE  notice  of  proposed  rulemaking 
specifically  addressed  each  of  these 
program  elements.  Apart  from  some 
mandatory  details  to  which  DOE  must 
conform  regardless  of  what  public 
comments  may  be  directed  to  them, 
section  3154  does  not  significantly  alter, 
or  add  to,  the  policy  issues  in  this 
rulemaking.  Members  of  the  public  have 
already  had  a  full  and  fair  opportunity 
to  comment  on  those  issues  On  the 
basis  of  the  foregoing,  DOE  concludes 
that  additional  opportunity  to  comment 
is  tumecessary,  and,  given  the  need  to 
enhance  security  at  the  national 
laboratories,  contrary  to  the  public    . 
interest. 

e  Constitutional  Claims  Some 
commenters  staled  that  this  proposed 
rulemaking  was  uncon.stituUonal  and 
Wolated  the  Constitution's  Fourth 
Amendment  prohibition  against 
unreasonable  .searches  and  the  Fifth 
Amendment  protection  against  self- 
incrimination.  Other  commenters  stated 
that  the  proposal  would  erode  civil 
liberties  and  invade  privacy.  DOE 
believes  that  the  case  law  on  these 
issues  is  well  settled,  and  that  the 
counterintelligence  polygraph  program 
as  DOE  proposes  to  use  it  does  not 
violate  an  individual's  civil  liberties. 
The  proposal  does  not  violate  the 
Fourth  Amendment  because  an 
individual  must  give  his  or  her  consent 
before  taking  the  polygraph 
examination.  "The  Fifth  Amendment  is 
not  violated  because  the  proposal 
provides  an  individual  an  opportunity 
to  consult  with  an  attorney  and  contains 
a  statement  of  the  privilege  against  self- 
incrimination.  Furthermore,  polygraph 
examination  results  generally  are  not 
admissible  in  a  criminal  trial. 

/.  Alternatives  to  Polygraph.  DOE 
received  a  number  of  suggestions  for 
alternatives  to  the  polygraph  program. 
These  included  enhanced  or  more 
frequent  background  inve.stigations; 
""old  fashioned  detective  work"  and 


surveillance:  interview  hot  lines  to 
report  suspicious  behavior:  larger 
security  staffs:  spot  checks  of  employees 
as  they  enter  and  leave  DOE  facilities: 
an  open  dialogue  with  lab  employees  on 
how  to  improve  security;  peer 
counseling  for  new  hires:  examination 
of  financial  records  and  money  wired  to 
employee  accounts  from  foreign 
sources:  monitoring  of  banking  and 
charge  accounts  to  look  for  unusual 
financial  or  travel  activities:  improved 
security  of  computer  systems;  classified 
areas  of  the  facilities  with  some 
individuals  having  two  offices;  one  for 
classified  work  and  a  second  one  for 
unclassified  work;  use  of  magnetic  tape 
on  classified  documents  to  detect 
improper  removal  of  such  doctunents; 
and  undercover  or  sting  operations.  In 
the  opinion  of  DOE,  while  some  of  these 
suggested  alternatives  would  be  useful 
once  it  has  lieen  determined  that  an 
individual  should  be  monitored  because 
of  some  suspicious  activity,  these 
activities  would  be  exceedingly 
intrusive  into  the  lives  of  DOE  and 
contractor  employees  if  adopted  on  a 
widespread  basis.  DOE  behoves  that  the 
polygraph  program  is  more  narrowly 
focused  and  less  intrusive  becau.se  it 
does  not  require  constant  monitoring, 
and  more  effective  as  a  screening  device 
than  many  of  these  alternatives. 

Other  commenters  suggested  that  DOE 
should  use  the  ""guilty  knowledge" 
polygraph  test  format  ratmr  than  the 
control  question  format.  DOE  did  not 
accept  these  suggestions  because  it 
believes  that  the  control  question 
format,  which  is  more  standardized  and 
therefore  more  easily  applied  to  a 
diverse  population,  is  more  appropriate 
for  the  counterintelligence  .scope 
polygraph  program  that  it  has  proposed 

either  commenters  suggested  that  the 
money  spent  on  the  polygraph  program 
would  be  better  spent  on  the  suggested 
alternatives  to  enhance  external  security 
and  to  perform  more  background 
investigations.  DOE  does  not  believe 
that  it  is  necessary'  to  spend  more 
money  on  additional  external  security 
enhancements  since  its  systems  already 
are  among  the  best  in  the  federal 
government  DOE  notes  that  the 
polygraph  program  serves  an  important 
function  that  is  different  from  the 
background  investigation,  or  additional 
external  security  enhancements. 
Whereas  the  background  investigation 
provides  an  axternal  view  of  the 
individual,  i.e..  information  derived 
from  hiends.  neighbors,  and  coworkers, 
and  external  documents  such  as 
financial  records,  the  polygraph 
examination  provides  an  internal  view 
of  how  the  individual  understands  his 
or  her  behavior,  a  view  that  is  rarelv 
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seen  by  anyone  other  than  the 
individual.  Additional  enhanced 
external  security  measures  by 
themselves  provide  little  protection 
against  the  cleared  employee  who 
decides  to  engage  in  espionage. 
However,  when  external  security 
measures  are  coupled  with  other  tools 
such  as  polygraph  examinations  the 
combination  constitutes  a  strong 
deterrent  to  those  who  would 
compromise  national  security  and 
defense. 

g.  Use  of  Polygraph  Countemteasuies. 
Several  individuals  expressed  their 
belief  that  spies  trained  in  polygraph 
countermeasures  will  be  able  to  pass  the 
counterintelligence-scope  polygraph 
examination.  DOE  is  aware  that  there 
have  been  cases  in  which  agents  of  a 
foreign  intelligence  service  have  been 
able  to  successfully  employ  polygraph 
countermeasures.  While  such 
countermeasures  are  relatively  easy  to 
teach  in  a  laboratory  environment,  they 
are  much  more  difficult  to  employ  in 
real  life  situations.  The  Department  of 
Defense  Polygraph  Institute  (DODPl) 
continues  to  conduct  research  on 
countermeasures  and  how  to  counter 
countermeasures,  and  DOE's  polygraph 
examiners  receive  training  in  detecting 
countermeasures  as  part  of  their  training 
requirements  Accordingly,  DOE  is  not 
persuaded  that  it  should  dispense  with 
counterintelligence-scope  polygraph 
examinatioas  oecause  of  the  potential 
use  of  countermeasures. 

IV.  Section-by-Section  Review  and 
Discimion  of  Public  Coaunents 

Subpart  A — General  Proviaioiu 

Section  709. 1     What  Is  the  Purpose  of 
This  Part? 

One  commenter  suggested  that  DOE 
should  state  more  clearly  the  desired 
goal  of  the  regulation  at  the  beginning 
and  describe  in  clear,  precise  terms  the 
steps  of  the  process  by  which  the  goal 
wiU  be  achieved.  A  second  commenter 
questioned  the  relationship  of  proposed 
section  709.1.  which  establishes  the 
purpose  of  this  regulation,  to  proposed 
section  709.4(6).  which  describes  a 
category  of  individuals  eligible  for 
polygraph  testing.  In  response  to  these 
comments  DOE  has  revised  section 
709.1  Section  709.1  of  the  final  rule 
states  that  its  purpose  is  to  describe  the 
categories  of  individuals  who  are 
eligible  for  counterintelligence-scope 
polygraph  testing,  and  to  provide 
guidelines  for  the  use  of 
counterintelligence-scope  polygraph 
examinations  and  exculpatory 
examinations  and  guidelines  to  protect 
the  rights  of  individuals  subject  to  this 
regulation. 


DOE  believes  that  it  is  unnecessary  to 
make  section  709.1  more  specific 
regarding  the  precise  procedures  the 
Department  will  follow  in  achieving  the 
goal  of  the  regulation  because  the 
operative  provisions  in  subparts  B  and 
C  of  the  regulation  cover  those 
procedures. 

Section  709.3    What  Are  the  Definitions 
of  Terms  Used  in  This  Part? 

Several  conunenters  requested  that 
DOE  clarify  terms  or  add  definitions  for 
terms  used  in  the  NOPR.  DOE  has 
revised  several  definitions.  DOE  also 
has  added  to  section  709.3  a  definition 
of  "access"  as  it  applies  to  this 
regulation.  In  addition,  DOE  has  added 
definitions  of  "access  authorization," 
"control  questions,"  "deception 
indicated,"  "eligibility  evaluation," 
"local  commuting  area,"  "no  deception 
indicated,"  "no  opinion,"  "personnel 
security  clearance,"  "polygraph 
examination  records,"  "polygraph 
report."  "relevant  questions."  and 
"unresolved  issues." 

DOE  is  deleting  the  definition  of 
"Presidential  appointee"  in  light  of  its 
decision  to  eliminate  the  proposed 
exception  from  the  polygraph 
requirement  for  any  Presidential 
appointee  who  had  received  a  favorably 
adjudicated,  full-field  FBI  background 
investigation. 

Section  709.4    To  Whom  Does  the 
Polygraph  Examination  Requirement 
Under  This  Part  Apply? 

A  number  of  conunenters  alleged  that 
the  categories  of  positions  subject  to  a 
polygraph  examination  included  more 
positions  than  necessary.  Several 
conunenters  stated  that  the  NOPR 
included  positions  whose  incumbents 
merely  have  access  to  "sensitive" 
information,  as  opposed  to  classified 
information.  The  categories  of  positions 
identified  in  the  rule  have  access  to 
DOE'S  most  sensitive  and  classified 
information  and  materials.  Although  the 
foctis  is  on  "classified"  information  and 
materials,  DOE  would  be  remiss  if  it 
ignored  the  potential  damage  that  would 
result  from  the  unauthorized  disclosure 
of  "sensitive"  information  and  material. 

Other  conunenters  noted  that  the 
categories  were  excessively  vague  or 
that  the  categories  did  not  specify  which 
individuals  actually  will  be 
pol3rgraphed.  Still  other  conunenters 
expressed  concern  specifically  that 
proposed  section  709.4(a)(6),  which 
provides  that  positions  are  eligible  for 
polygraph  examination  that  "DOE  has 
determined  have  a  need-to-know  or 
access  to  information  specifically 
designated  by  the  Secretary  or  his 
delegatee  regarding  the  design  and 


operation  of  nuclear  weapons  and 
associated  use  control  features,"  was  so 
broad  that  everyone  with  a  "Q" 
clearance  woidd  be  included. 

DOE  does  not  intend  to  include  in 
section  709.4  everyone  with  a  "Q" 
clearance.  PDD-61  charged  DOE  with 
developing  and  implementing  specific 
measures  for  reducing  the  threat  to 
sensitive  and  classified  information  at 
DOE.  DOE  determined  that  the  best 
approach  was  first  to  identify  those 
"high  risk"  programs  that  control  DOE's 
most  sensitive  information.  DOE 
concluded  that  the  individuals  in  the 
"high  risk  '  programs  identified  in 
section  709.4(a)(l)-(8)  are  the  most 
attractive  targets  to  foreign  intelligence 
services  because  of  the  highly  sensitive 
information  to  which  they  have  access, 
and  therefore  represent  the  greatest 
potential  threat  to  national  security. 
The  Offices  of  Counterintelligence 
(709.4(a)(1)).  hitelligence  (709.4(a)(2)), 
Independent  Oversight  and  Performance 
Assurance  (709.4(a)(7)),  and  Security 
and  Emergency  Operations  (709.4(a)(8)) 
administer  DOE's  counterintelligence, 
intelligence  and  security  programs  and 
therefore  have  responsibility  for  the 
highly  sensitive  and  classified 
information,  including  SCI,  and 
materials  within  these  programs. 
Similarly,  SAPs  (709,4(a)(3))  involve 
highly  sensitive  and  classified 
information  and  materials.  DOE  notes 
that  other  U.S.  govenunent  agencies 
routinely  requite  counterintelligence- 
scope  polygraph  examinations  as  a 
prerequisite  for  obtaining  or  retaining 
access  to  SAP  programs.  Section 
709.4(a)(6)  includes  positions  that  DOE 
has  determined  have  need-to-know  or 
access  to  information  regarding  the 
design  and  operation  of  nuclear 
weapons  and  associated  use  control 
features. 

Several  conunenters  recommended 
that  the  "PSAP"  (709.4(a)(4))  and 
•PAP"  (709.4(a)(5))  categories  should 
not  automatically  be  included  in  the 
categories  of  employees  subject  to 
polygraph  examinations.  These 
conunenters  asserted  that  there  are 
strong  and  legitimate  arguments  for  the 
people  in  these  programs  being  subject 
to  psychiatric  and  drug  abuse  testing, 
but  they  did  not  believe  that  there  is  a 
strong  correlation  between  their  job 
responsibilities  and  the  espionage 
threat.  The  PAP  and  PSAP  include 
individuals  who  are  assigned  nuclear 
explosive  duties  (PAP)  or  have  access  to 
Category  I  quantities  of  special  nuclear 
material  (PSAP).  In  both  cases,  the 
potential  for  causing  damage  to  national 
security  is  great.  Moreover,  as  noted 
previously  in  the  NDAA,  Congress  has 
required  DOE  to  polygraph  individuals 
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who  are  members  of  SAPs  and  the  PSAP 
and  to  present  a  plan  to  Congress  within 
180  days  concerning  the  polygraphing 
of  individuals  who  are  members  of  the 
PAP  or  have  access  to  SCI. 

DOE  recognizes  that  many  individuals 
in  positions  within  these  eight 
categories  are  uncertain  as  to  whether 
they  actually  will  be  polygraphed.  DOE 
has  decided  to  issue  an  implementation 
plan  simultaneously  with  this  final  rule. 
That  plan  identifies  the  positions  whose 
iociunbents  will  be  polygraphed 
initially  and  provides  for  a  review  of  the 
program  after  twelve  months!  (The 
implementation  plan  is  on  DOE's 
Internet  home  page  at  the  follovinng 
address:  http://home.doe.gov/news/ 
fedreg.htm.) 

Several  conunenters  objected  to 
proposed  section  709.4(b)(1).  which 
provided  that  the  polygraph 
examination  requirement  would  not 
apply  to  Presidential  appointees  who 
had  received  a  favorably  adjudicated 
full-field  FBI  background  investigation. 
Upon  review.  DOE  has  decided  to  delete 
proposed  section  709.4(b)(1).  believing 
that  anyone  with  access  to  DOE's  highly 
sensitive  information  or  materials 
should  meet  the  same  standards, 
regardless  of  position. 

DOE  also  has  decided  to  delete 
proposed  paragraph  709.4(b)(2)  which 
provides  that  &e  polygraph  requirement 
does  not  apply  to  positions  requiring 
access  to  SAPs  that  are  intelligence- 
related  and  therefore  subject  to 
requirements  promulgated  by  the 
Director  of  Central  Intelligence.  This 
paragraph  is  unnecessary  because 
proposed  section  709.4(b)(4)  of  the 
NOPR  (now  renumbered  as  section 
709.4(b)(1))  contains  an  exception  for 
individuals  for  whom  the  Director  of  the 
Office  of  Counterintelligence  gives  a 
waiver  based  upon  certification  bom 
another  Federal  agency  that  the 
individual  has  successfully  completed  a 
full-scope  or  counterintelligence-scope 
polygraph  examination  administered 
Hrithjjn  Uie  last  five  years. 

DOE  received  comments  suggesting 
that  the  rule  should  contain  an 
exception  for  medical  reasons.  DOE 
agrees  with  this  suggestion  and  has 
added  a  new  paragraph  709.4(b)(2)  that 
provides  an  exception  from  this 
regulaUon  for  any  individual  who  is 
being  treated  for  a  medical  or 
psychological  condition  or  is  taking 
medication  that,  based  upon 
consultation  with  the  individual,  the 
DOE  Test  Center  determines  would 
preclude  the  individual  from  being 
tested. 

DOE  also  received  comments 
objecting  to  paragraph  709.4(b)(3)  that 
provides  that  the  polygraph 


examination  requirement  does  not  apply 
to  individuals  for  whom  the  Secretar\'  of 
Energy  gives  a  written  waiver  in  the 
interest  of  national  security.  DOE  has 
decided  not  to  delete  this  provision, 
believing  that  it  is  necessary  to  provide 
the  Secretary  the  authority  to  grant  a 
national  security  exemption  similar  to 
that  provided  by  other  agencies  that 
conduct  counterintelligence-scope 
polygraph  programs.  IX)E  recognizes 
the  success  of  the  counterintelligence 
polygraph  program  depends  in  large 
measure  upon  employees'  confidence 
that  no  one  is  being  arbitrarily  targeted 
or  preferentially  exempted,  but  believes 
that  this  written  exemption  is 
appropriately  limited. 

Section  709.4(c)  of  the  NOPR 
provided  that  the  Director  of  the  Office 
of  Counterintelligence  (D/OCI).  in 
consultation  with  the  appropriate 
Program  Manager,  would  establish  the 
criteria  for  identifying  the  specific 
positions  that  warrant  a  polygraph 
examination  and  the  order  of  priority  for 
conducting  polygraph  examinations. 
Several  conunenters  stated  that  DOE 
should  have  provided  the  criteria  as  part 
of  the  NOPR  so  that  the  public  could 
comment  on  the  criteria.  While  DOE 
believes  that  it  was  appropriate  to  solicit 
public  comments  on  the  categories  of 
positions  described  in  709.4(a)(l)-(8). 
the  criteria  that  DOE  will  use  to  identify 
the  specific  positions  for  polygraph 
examinations  within  those  ei^t 
categories  are  subject  to  review  and 
change.  DOE  has  revised  paragraph 
709.4(c)  to  provide  that  the  appropriate 
Program  Manager  for  positions 
identified  in  paragraphs  (a)(l)-(8)  of  this 
section,  rather  than  the  D/OCl. 
identifies,  in  order  of  priority,  those 
specific  positions  that  will  be 
polygraphed.  New  paragraph  (d) 
requires  the  Program  Manager  to  submit 
those  positions  to  the  D/OCI  for  review 
and  conciurence.  The  D/OCI  forwards 
the  positions,  with  any  suggested 
additions  or  deletions,  to  the  Secretary 
for  approval.  This  revision  will  provide 
an  extra  level  of  review  to  ensure  that 
no  positions  are  targeted  unfairly. 

Section  709.5    How  Will  an  Individual 
Know  If  His  or  Her  Position  Will  be 
Eligible  for  a  Polygraph  Examination? 

DOE  received  several  comments 
seeking  clarification  of  the  relationship 
of  proposed  section  709.5  to  proposed 
section  709.4.  The  purpose  of  section 
709.5  is  to  describe  the  process  by 
which  an  individual  will  be  notified 
that  he  or  she  is  eligible  for  a  polygraph 
examination.  DOE  has  revised  proposed 
section  709.5  to  provide  that,  when  a 
polygraph  examination  is  scheduled, 
DOE  must  notify  the  individual,  in 


accordance  with  section  709.21. 
Applicants  for  those  positions  identified 
in  section  709.4(a)(l)--(8)  will  be 
notified  in  the  vacancy  armouncement 
that  the  individual  selected  for  the 
position  may  be  required  to  complete 
successfully  a  counterintelligence-scope 
polygraph  examination  before  being 
hired. 

Section  709  8  How  Often  Will  an 
Individual  be  Subject  to  Polygraph 
Examination? 

DOE  has  added  a  new  section  709.6 
to  clarify  that  the  individuals  in 
positions  identified  in  section 
709.4(a)(l)-(8)  are  subject  to  a  five-year 
periodic,  as  well  as  an  aperiodic, 
reinvestigation  polygraph  examination 

Subpart  B — Polygraph  Examination 
Protocols  and  ProteGtion  of  National 
Security 

Section  709. 11     What  Types  of  Topics 
Are  Within  the  Scope  of  a  Polygraph 
Examination? 

Several  conunenters  suggested  that 
some  of  the  six  counterintelligence 
topics  identified  in  proposed  paragraph 
709.11(b)  should  be  revised  or  deleted 
DOE  has  decided  not  to  accept  this 
suggestion,  because  DOE  believes  that 
paragraph  709.11(b)  accurately  states 
the  topics  on  which  DOE  should  focus 
during  a  counterintelligence-scope 
polygraph  examination.  Furthermore, 
these  topics  are  the  same  ones  used  by 
the  eleven  other  federal  agenciefr  that 
utilize  polygraph  examinations  for 
screening  purposes. 

Several  conunenters  recommended 
that  DOE  modify  the  regulation  to 
explain  that  the  examiners  will  ask 
"control  questions."  Control  questions 
are  a  standard  pari  of  a 
counterintelligence-scope  polygraph 
examination  and  are  designed  to 
determine  an  individual's  ability  to 
respond  during  a  polygraph 
examination.  Since  they  do  not 
constitute  the  topics  of  the 
counterintelligence-scope  polygraph 
examination,  it  is  not  necessary  to 
identify  control  questions  in  this  section 
of  the  regulation.  However.  DOE  has 
revised  section  709.24(d)  to  clarify  that 
the  examiner  will  review  with  the 
individual  all  the  questions  to  be  asked 
during  the  examination. 

DOE  received  several  general 
comments  concerning  section  709.11(c). 
which  limits  the  type  of  questions  that 
DOE  may  ask  during  the  polygraph 
examination.  One  commenter  suggested 
that  DOE  revise  proposed  section 
709.11(c)(2)  to  refer  to  "conduct  that  has 
no  counterintelligence  implication"  as 
distinguished  from  "conduct  that  has  oo 
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security  implication."  as  it  read  in  the 
NOPR.  SecUon  709.11(c)(2)  has  been 
revised  to  reflect  this  suggestion. 

Other  commenters  expressed  concern 
that  DOE  would  expand  the  scope  of  the 
polygraph  examination  in  the  future  to 
ask  either  lifestyle  questions  or 
questions  not  covered  by  the  six  topics 
identified  in  proposed  paragraph 
709.1 1(a).  DOE  may  not  ask  lifest>'le 
questions  or  expand  the  six  topics 
without  amending  this  regulation  after 
providing  an  opportunity  for  public 
comment. 

One  commenter  asked  how  DOE 
could  guarantee,  without  counsel  or 
witnesses  present,  that  the  examiner 
would  not  ask  inappropriate  questions, 
notwithstanding  section  709.11(c). 
which  would  make  the  individual  so 
upset  that  he  or  she  would  "fail"  the 
test.  DOE  tapes  the  entire  test  from  the 
begiiming  to  the  conclusion.  In 
addition,  a  senior  examiner  continually 
supervises  the  conduct  of  the 
examination  via  a  closed-circuit  system, 
and  would  be  able  to  intervene 
immediately  if  the  examiner  were  to  ask 
any  inappropriate  questions. 

Sect/on  70S.12    How  Does  DOE 
Determine  the  Wording  of  Questions? 

Several  commenters  asserted  that 
proposed  sections  709.11  and  709.12  do 
not  adequately  restrict  the  subject  ar«as 
of  the  questions,  thereby  allowing 
different  questions  for  different 
individuals.  Section  709.11  limits  the 
subject  matter  of  any  questions  asked  to 
the  six  topics  identified  in  that  section. 
However,  the  examiner  is  afforded 
flexibility  in  the  formulation  of  the 
actual  questions  in  order  to  assist  the 
individual  being  tested  to  understand 
the  topics  of  the  examination.  It  would 
be  coimterproductive  to  predetermine 
the  exact  wording  of  the 
counterintelligence  questions  because 
some  individuals  may  find  it  confusing 
or  difficult  to  respond  to  the  questions 
without  additional  clarification.  The 
examiner  needs  to  have  the  flexibility  to 
determine  the  wording  of  a  specific 
question  based  upon  a  pretest  interview 
with  the  individual.  In  DOE's 
e.xperiencB,  this  is  the  best  way  to  assure 
the  individual  understands  the  question 
and  can  answer  it  appropriately,  thereby 
minimizing  the  likelihood  of  unresolved 
issues. 

Section  709. 1 3    May  An  Individual 
Refuse  to  Take  a  Polygraph 
Examination? 

One  commenter  asked  what  DOE 
would  do  with  any  information  gathered 
during  an  examination  if  the  individual 
terminated  the  examination,  given  that 
the  regulation  provides  that  DOE  will 


treat  a  termination  as  a  refusal  to  take 
the  polygraph  examination  under 
section  709.13.  DOE  will  make 
dedsioos  on  a  case-by-case  basis  in 
accordance  writh  the  provisions  of  this 
regulation  about  information  developed 
during  a  counterintelligence-scope 
polygraph  examination  that  is 
terminated  before  completion. 

Section  709.14     What  Are  The 
Consequences  of  a  Refusal  to  Take  a 
Polygraph  Examination? 

The  discussion  of  this  section  in  the 
preamble  of  the  NOPR  stated  that  "(alU 
polygraph  examinations  administered 
by  DOE  are  voluntary."  In  other  words. 
DOE  cannot  compel  an  individual  to 
take  a  polygraph  test  against  his  or  her 
will.  A  large  number  of  commenters 
took  exception  to  that  statement  in  the 
NOPR.  noting  that  the  refusal  to  take  a 
polygraph  examination  may  result  in  a 
severe  job  consequence,  including 
denial  or  loss  of  access  to  the 
information  or  activity  that  justified  the 
polygraph  examination.  DOE  has  noted 
before  that  the  polygraph  e.xamination 
requirement  does  not  differ  significantly 
from  other  requirements  for  jobs  within 
the  DOE  complex  involving  access  to 
highly  sensitive  and  classified 
information.  Refusal  to  complete  a 
financial  disclosure  form,  complete  or 
cooperate  in  a  security  investigation, 
agree  to  be  fingerprinted,  or  follow 
established  security  procedures  will 
result  in  denial  or  loss  of  a  persotmel 
security  clearance.  Nonetheless,  DOE 
has  deleted  the  term  "voluntary"  from 
proposed  section  709.23(c).  Section 
709.23(c)  of  the  final  rule  now  provides 
that  DOE  may  not  administer  a 
polygraph  examination  unless  DOE  has 
obtained  written  consent  from  the 
individual. 

Proposed  section  709.14  provided  that 
DOE  may  deny  applicants  or 
incumbents  who  refuse  to  take  a 
polygraph  examination  access  to  the 
information  or  involvement  in  the 
activities  that  justified  the  polygraph 
examination.  After  DOE  issued  the 
NOPR.  Congress  enacted  the  NDAA, 
which  requires  DOE  to  polygraph 
individuals  who  are  members  of  SAPs 
and  the  PSAP.  The  NDAA  also  requires 
DOE  to  present  a  plan  to  Congress 
within  180  days  for  polygraphing 
individuals  who  are  subject  to  the  PAP 
or  who  have  access  to  SCI.  In  addition, 
the  NDAA  provides  that  DOE  may  not 
grant  initial  access  to  SAPs  and  the 
PSAP  to  any  covered  individual  who 
has  not  consented  in  writing  to  and 
undergone  a  counterintelligence 
polygraph  examination.  The  law  further 
provides  that  an  incumbent  may  not 
have  continued  access  to  either  of  these 


programs  unless  that  person  undergoes 
a  counterintelligence  polygraph 
examination  within  five  years  after 
receiving  initial  access,  and  thereafter 
not  less  frequently  than  every  five  years, 
and  at  any  time  at  the  direction  of  the 
D/OCI, 

DOE  has  revised  section  709.14  by 
adding  new  paragraphs  (aHd)  to 
conform  it  with  the  specific  terms  of 
section  3154  of  the  NDAA.  The  new 
paragraph  (a)  provides  that  DOE  and  its 
contractors  must  refuse  lu  employ, 
assign,  or  detail  any  individual  who  is 
an  applicaift  for  employment, 
assignment,  or  detail  to  one  of  the 
positions  described  in  section 
709.4(a)(l)-(8).  and  refuses  to  take  a 
counterintelligence  polygraph 
examination  required  by  statute  as  an 
initial  condition  of  access.  The  new 
paragraph  (b)  provides  that  DOE  and  its 
contractors  may  refuse  to  employ, 
assign,  or  detail  any  individual  who  is 
an  applicant  for  employment, 
assignment,  or  detail  to  a  position 
described  in  section  709.4(a)(l)-(8)  and 
refuses  to  take  a  counterintelligence 
poiygrapli  examination  otherwise 
required  by  this  part  as  an  initial 
condition  of  access. 

The  new  paragraph  (c)  provides  that 
DOE  and  its  contractors  must  deny  an 
incumbent  access  to  any  position 
described  in  section  709.4(a)(l)-(8). 
consistent  with  section  709.15,  if  that 
individual  refuses  to  take  a 
counterintelligence  polygraph 
examination  required  by  statute.  The 
new  paragraph  (d)  provides  that  DOE 
and  its  contractors  may  deny  an 
incumbent  access  to  any  position 
described  in  section  709.4(a)(l)-(8), 
consistent  with  section  709.15.  if  the 
individual  refuses  to  take  a 
couterintelligence  polygraph 
examination  otherwise  required  by  this 
part.  DOE  has  redesignated  the 
proposed  paragraphs  709.14(b),  (d),  (e). 
and  (f)  as  paragraphs  709, 14(e),  (f),  (g), 
and  (h),  respectively. 

Several  commenters  asked  whether 
the  refusal  to  take  a  polygraph  meant 
the  revocation  of  a  personnel  security 
clearance  {i.e.,  revocation  of  an  access 
authorization),  the  automatic  loss  of  a 
"Q"  clearance,  or  loss  of  a  job.  Refusal 
to  be  polygraphed  does  not  result  in  the 
termination  of  one's  personnel  security 
clearance.  DOE  recognizes  that  its  use  of 
the  term  "access"  in  this  part  may  have 
caused  confusion  because  of  its 
similarity  to  the  term  "access 
authorization"  as  used  in  10  CFR  part 
710.  DOE  has  added  definitions  to 
section  709.3  of  "access."  "access 
authorization."  and  "personnel  security 
clearance"  to  clarify  their  use  in  this 
regulation. 
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Proposed  section  709.14(c)  also 
provided  that,  "[i|f  the  individual  is  a 
DOE  employee,  DOE  may  reassign  or 
realign  the  individual's  duties  or  take 
other  action,  consistent  with  the  denial 
of  access."  Several  commenters  asked 
DOE  to  clarify  the  phrase  "take  other 
action."  In  new  paragraphs  (c)  and  (d). 
E)OE  has  added  a  sentence  that  indicates 
that  if  the  individual  is  a  DOE 
employee.  DOE  may  reassign  or  realign 
the  individual's  duties,  within  the  local 
commuting  area,  or  take  other  action, 
consistent  with  that  denial  of  access. 
DOE  has  added  a  definition  of  "local 
commuting  area"  to  section  709.3  of  the 
final  rule.  DOE  recognizes  that  in  some 
instances,  if  the  individual's  skills  are 
intrinsically  linked  to  a  program 
identified  in  section  709.4(a)(l)-(B)  and 
access  to  that  program  has  been  denied, 
it  may  not  be  possible  to  reassign  that 
individual  or  realign  that  individual's 
duties  within  the  local  commuting  area. 
In  such  circumstances.  DOE  may  have 
no  reasonable  option  other  than  to 
terminate  that  individual's  employment. 

The  language  of  the  NOPR  discussing 
this  section  provided  that: 

In  some  instances,  the  information  or 
activities  may  be  essential  to  the  individual's 
ability  to  do  his  or  her  job.  In  such  a  case, 
the  employer  (whether  DOE  or  contractor) 
must  make  every  effort  to  find  a  new  position 
for  which  the  individual  would  be  suitable, 
consistent  with  that  denial  of  access.  I&4  FR 
4S06.ll 

Both  employees  and  contractors  asked 
DOE  to  explain  what  "make  every 
effort"  entailed.  DOE  will  make  every 
reasonable  effort  to  find  a  job  for 
employees  who  refiise  to  take  a 
polygraph  examination  and  therefore 
are  denied  access  to  the  information  or 
involvement  in  the  activities  that 
justified  conducting  the  polygraph 
examination.  Specifically,  DOE  will 
look  for  appropriate  jobs  within  the 
local  commuting  area. 

In  addition,  a  comment  from  a 
contractor  suggested  that  DOE  should 
delete  all  language  in  the  NOPR  that 
explicitly  or  implicitiy  references 
conduct  of  the  contractor.  DOE  has 
decided  not  to  delete  all  language  that 
references  conduct  of  the  contractor 
because  DOE  believes  that  contractor 
employees  should  be  treated  similarly  to 
federal  employees  under  this  regulation 
whenever  possible.  DOE  strongly 
encourages  contractors  to  make  a  similar 
effort  to  locate  job  opportunities  for 
employees  who  refuse  to  take  a 
polygraph  examination. 

Proposed  section  709.14(f)  would 
prohibit  DOE  from  recording  in  a 
persormel  file  an  employee's  refusal  to 
take  a  polygraph  examination,  and  the 
NOPR  encouraged  contractors  to  adopt 


a  similar  policy.  Nonetheless,  one 
commenter  expressed  concern  that  the 
revocation  of  a  clearance  and  transfer  to 
an  unclassified  position  will  be 
recorded  by  the  contractor  and  have  the 
same  effect  as  an  entiy  into  the 
employee's  personnel  file.  Refusal  to  be 
polygraphed  results  in  denial  or  loss  of 
access  to  the  position  that  required  the 
polygraph  examination,  but  does  not 
result  in  the  loss  of  a  personnel  security 
clearance. 

Section  709. 35    Hoiv  Does  DOE  Use 
Polygraph  Examination  Results? 

Section  709.15(a)  of  the  NOPR 
contemplates  an  "in-depth  interview" 
by  the  polygraph  examiner  if  there  are 
unresolved  issues.  One  commenter 
stated  that  this  seemed  very  vague  and 
alarmingly  broad.  Accordingly.  DOE  has 
added  a  definition  of  "unresolved 
issues."  The  same  commenter  asked  if 
the  individual  would  be  attached  to  the 
polygraph  instrument  during  the  in- 
depth  interview,  and  whether  there 
would  be  limitations  on  the  subject 
areas  that  may  be  explored  in  the  in- 
depth  interview.  The  indi\idual  will  not 
be  attached  to  the  polygraph  during  the 
in-depth  interview.  DOE  will  explore 
only  relevant  topics  that  require 
resolution. 

One  commenter  asked  DOE  to  set  a 
time  limit  for  the  in-deptb  interview, 
while  another  asked  DOE  to  indicate  the 
time  frame  within  which  the  eligibility 
evaluation  typically  would  be 
concluded.  DOE  is  aware  of  the  stress 
that  the  process  may  cause  some 
individuals.  DOE  will  not  extend  the 
evaluation  period  beyond  that 
absolutely  necessary  to  conduct  a  fair, 
in-depth  interview  or  an  appropriate 
eligibility  evaluation  which  considers 
the  examination  results,  the  individual's 
personnel  security  file,  and  all  other 
pertinent  facts.  In  fairness  to  the 
individual,  it  is  inappropriate  to  set 
arbitrary  time  limits  because  a  deadline, 
might  result  in  an  incomplete  eligibility 
evaluation. 

One  commenter  asked  what  assistance 
the  employee  may  seek  during  the 
evaluation  process  and  suggested  that 
the  national  laboratory  employing  the 
individual  should  be  allowed  to  assist 
in  the  resolution  of  the  issue.  DOE 
believes  that  there  may  be  instances  in 
which  the  national  laboratories  may  he 
called  upon  to  assist;  however,  any  such 
instances  will  be  addressed  on  a  case- 
by-case  basis.  It  is  inappropriate  to  make 
a  general  statement  identif>ing 
particular  oi^anizations  or  persons  DOE 
might  ask  to  assist  in  resolving  issues. 

One  commenter  suggested  that  there 
would  be  great  value  in  reassuring 
individuals  that  no  denial  of  access  to 


a  position  identified  in  section 
709.4(8)(l)-(8)  would  take  place  until 
the  eligibility  evaluation  has  been 
completed,  unless  the  denial  of  access  is 
justified  by  serious  national  security 
concerns.  IKiE  agrees  that  no  denial  or 
revocation  of  access  to  the  position  will 
take  place  until  the  eligibilit\'  evaluation 
has  been  completed.  DOE  believes  that 
this  is  consistent  with  section  3154(g)  of 
the  NDAA  that  provides  that 

(The  polygraph  regulation^l  shall  include 
procedures  *   •   • 

(2)  ensuring  that  adverse  personnel  actiooK 
not  be  taken  against  an  individual  solely  by 
reason  of  that  individual's  physiological 
reaction  to  a  quostion  in  a  polvgraph 
Bxamination,  unless  reasonable  efforls  ore 
firsl  made  to  independently  determine 
through  allomative  meanji  the  veracity  of  thai 
individual's  response  to  the  question. 

In  addition,  the  Conference 
Committee  Report  states  that: 

The  conferees  direct  that  the  Secrelary  not 
use  failure  of  such  polygraph  examinations 
as  the  sole  basis  for  the  removal  of  any 
covered  employee. 

H.R.  Repon  No  106-301.  lOfith  Cong.  Isl 
Soss  917  (1999)  ('Conference  Report") 

Paragraph  709.15  (c)  has  been  revised 
to  reflect  that  no  denial  or  revocation  of 
access  to  the  information  or 
involvement  in  the  activities  that 
justified  conducting  the  polygraph 
examination  will  take  place  until  the 
eligibility  evaluation  has  been 
completed.  However,  if  justified  by 
serious  national  security  concerns, 
access  may  be  suspended,  but  not 
denied,  in  accordance  with  section 
709.25. 

Another  individual  noted  that  while 
proposed  paragraph  709.1S(c)  provides 
that  DOE  may  interview  the  individual 
as  part  of  the  eligibilit\'  evaluation,  it 
does  not  give  the  individual  the         ^ 
opportunity  to  provide  additional 
information  or  the  right  to  an  interview 
The  individual  always  has  the  right  to 
provide  additional  relevant  information 
DOE  does  not  believe  it  is  necessar>'  or 
appropriate  to  accord  the  individual  the 
right  to  an  interview  in  all  instances. 
Proposed  paragraph  709.1S(c)  has  been 
revised  to  indicate  that  OQ  will 
conduct  an  eligihilit\'  ev'aluation.  and 
that  it  vnll  inter\iew  the  individual  if  it 
determines  that  such  an  interview  will 
assist  in  resoKing  the  issue. 

Several  commenters  recommended 
that  the  regulation  should  be  revised  to 
provide  a  specific  appeals  process.  DOE 
has  decided  that  it  is  not  appropriate  to 
establish  an  appeals  process  in  this  part 
for  positions  that  are  established 
pursuant  to  other  DOE  regulations,  e.g.. 
PAP  10  CFR  part  711:  PSAP  10  CFR  part 
710,  subpart  B.  However,  paragraph 
709.15(e)  has  been  added  to  provide  that 
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DOE  and  contractor  employees, 
applicants  for  emploNinent.  and  other 
individuals  assigned  or  detailed  to 
Federal  positions  at  DOE  whose  access 
to  the  categories  described  in 
709  4{a)(l)-<8)  is  denied  or  revoked  may 
request  reconsideration  by  the  relevant 
head  of  the  departmental  element,  as 
identified  in  the  notice  of  revocation  or 
denial. 

One  commenter  asked  DOE  to  define 
"eligibility  evaluation"  more  precisely. 
DOE  has  added  a  definition  of 
"eligibility  evaluation"  to  section  709.3. 
Procedures  for  the  eligibility  evaluation 
have  been  added  to  section  709.15. 
Another  commenter  asked  a  series  of 
questions  concerning  the  eligibility 
evaluation:  (1)  Who  in  DOE  conducts 
the  eligibility  evaluation:  (2)  why  is  the 
personnel  security  file  a  part  of  the 
evaluation  process:  (3)  what  constitutes 
"other  pertinent  information":  (4)  how 
is  an  individual  notified  of  the 
evaluation  results;  (S)  is  a  written  record 
maintained  of  the  evaluation:  and  (6) 
does  an  individual  has  access  to  the 
examination  and  evaluation  results. 
Section  709.15  has  been  revised  to 
indicate  that  the  Office  of 
Counterintelligence  will  conduct  the 
eligibility  evaluation.  The  personnel 
security  file  often  is  an  important  source 
of  information  for  resolving 
counterintelligence  issues.  It  is 
impossible  to  describe  what  constitutes 
'other  pertinent  information"  since  the 
information  considered  by  OCl  depends 
upon  the  counterintelligence  topics  that 
require  resolution.  The  decision  about 
whether  or  not  to  grant,  retain,  deny,  or 
revoke  access  is  made  by  the 
appropriate  Program  Manager.  The 
polygraph  report  and  the  eligibility 
evaluation  are  permanent  records.  An 
individual  is  able  to  file  requests  for 
release  of  these  records  under  the 
provisions  of  the  Privacy  Art. 

One  commenter  requested  DOE 
provide  the  individual  with  a  written 
copy  of  the  examiner's  opinions  or 
conclusions  as  well  as  the  questions 
asked  and  charted  responses  before  DOE 
may  deny  the  individual  access  to  a 
position  identified  in  section 
709.4(a)(lH8).  DOE  will  not  establish  a 
policy  of  releasing  written  copies  of 
examiners'  opinions  and  conclusions  or 
the  questions  asked  and  charted 
responses  because  such  materials 
contains  information  concerning 
investigative  techniques  of  the 
Department.  However,  an  individual 
may  file  a  request  for  the  release  of  these 
materials  under  the  Freedom  of 
Information  Act  or  the  Privacy  Art  and 
the  request  will  be  processed  in 
accordance  with  the  applicable 
regiUations. 


DOE  has  added  a  new  paragraph 
709.15(f)  which  indicates  that,  using  the 
DOE  security  criteria  used  to  grant  or 
deny  access  to  classified  information. 
OCl  wrill  make  a  determination  whether 
disclosures  during  a  counterintelligence 
polygraph  examination  warrant  referral 
to  the  Office  of  Security  and  Emergency 
Operations  or  the  Manager  of  the 
applicable  Operations  Office.  OCl  will 
not  report  minor  security  infractions 
that  do  not  create  a  serious  question  as 
to  the  individual's  eligibility  for  a 
persocmel  security  clearance. 

Subpart  C — Safeguarding  Privacy  and 
Employee  Rights 

Section  709.21  When  Is  an  Individual 
Notified  That  a  Polygraph  Examination 
is  Scheduled? 

Several  conunenters  stated  that  the 
forty-eight  hour  notification  prior  to  a 
polygraph  examination  was  insufficient 
notice.  DOE's  proposal  was  based  on  the 
policy  guidance  contained  in  the 
Department  of  Labor's  regulation 
implementing  the  EPPA  (29  CFR 
801.23(a)(1)).  In  light  of  the  conunents, 
[X)E  has  revised  proposed  section 
709.21  to  provide  that  individuals  will 
receive  notification  of  at  least  ten  days, 
excluding  weekend  days  and  holidays, 
as  opposed  to  forty-eight  hours. 

Other  conunenters  asked  how 
individuals  would  be  notified  of  a 
scheduled  examination.  A  DOE 
representative  from  the  DOE  Test  Center 
will  call  individuals  by  telephone  and 
will  set  a  date  and  a  time  for  their 
counterintelligence-scope  polygraph 
examination.  DOE  will  follow  up  with 
a  letter  to  the  individual  confirming  the 
date  and  time,  and  providing  additional 
administrative  instnirtions,  including 
directions  to  get  to  the  test  center. 

DOE  also  received  several  comments 
that  su^ested  DOE  should  not  simply 
offer  to  make  available  to  individuals  a 
copy  of  this  regulation  as  provided  in 
section  709.21  of  the  NOPR.  but  instead 
should  provide  individuals  with  the 
regulation.  DOE  agrees  with  those 
comments  and  has  revised  section 
709.21  accordingly. 

Section  709.22     What  Rights  to  Counsel 
or  Other  Representation  Does  an 
Individual  Have? 

The  proposed  regulation  provides  that 
an  individual  has  the  right,  at  his  or  her 
expense,  to  obtain  or  consult  with  legal 
counsel  or  another  representative  prior 
to  the  polygraph  examination.  One 
commenter  suggested  that  legal  counsel 
of  the  individual's  choosing  should  be 
provided  at  DOE's  expen.se.  EKDE  has  not 
adopted  this  suggestion  because  DOE 


has  concluded  that  it  is  not  an 
appropriate  use  of  taxpayer  dollars. 

One  commenter  requested  DOE  make 
clear  in  the  regulation  that  only  the 
examiner  and  the  individual  will  be 
present  in  the  room  during  the 
polygraph  examination.  The  commenter 
was  concerned  that  additional 
persoimel  in  the  room  could  make  the 
individual  feel  he  or  she  was  being 
"ganged  up  on."  thus  adding  to  the 
individual's  level  of  stress.  DOE  agrees 
with  this  concern  and  has  revised 
section  709.22  to  make  clear  that  only 
the  individual  and  the  examiner  are  in 
the  room  dining  the  polygraph 
examination.  All  examinations.' 
however,  are  monitored  by  a  senior 
examiner  via  a  closed-circuit  system 
and  are  videotaped  from  beginning  to 
end  for  the  protection  of  the  individual 
and  the  examiner. 

DOE  received  a  number  of  comments 
objecting  to  the  ban  on  having  legal 
counsel  in  the  room  during  the 
polygraph  examination.  On  a  related 
issue  some  commenters  addressing 
sertion  709.15  (How  does  DOE  use 
polygraph  examination  results?) 
suggested  that  DOE  should  permit  an 
individual  to  consult  with  counsel  if  a 
personal  interview  takes  place  as  part  of 
the  eligibility  evaluation  process.  Other 
commenters  suggested  that  not  only 
should  the  individual  have  legal 
counsel  present  in  the  room  during  the 
polygraph  examination,  but  should  also 
have  another  witness  or  even  two 
witnesses,  such  as  an  independent, 
certified  polygrapher  or  a  union 
representative.  DOE  believes  that  the 
presence  of  legal  counsel  or  other 
witnesses  in  the  examination  room 
would  be  a  distrartion  to  the  individual 
and  the  examiner  and  would  interfere 
with  conducting  the  examination. 
Furthermore.  DOE  notes  that  the 
prohibition  on  consulting  with  counsel 
is  consistent  with  provisions  of  the 
EPPA  (29  U.S.C.  2007(b)(2)(A)).  Legal 
counsel  or  witnesses  may  not  be  present 
in  the  examination  room  or  during  any 
interview  that  may  occur  as  part  of  the 
polygraph  examination.  However,  legal 
counsel  may  be  available  for  private 
consultation  in  a  private  room  at  the  test 
center  before  the  examination  DOE  has 
added  a  new  paragraph  (b)  that  provides 
an  individual  may  consult  with  legal 
counsel  or  another  representative  any 
time  during  a  personal  interview  that  is 
conducted  as  part  of  the  eligibihty 
evaluation  process. 

Section  709.23  How  Does  DOE  Obtain 
an  Individual's  Consent  to  a  Polygraph 
Examination?  , 

DOE  received  questions  about  the 
content  of  the  polygraph  consent  form. 
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In  addition,  several  commenters  asked  if 
by  signing  the  consent  form  the 
individual  was  waiving  any  rights,  such 
as  the  right  against  self-incrimination. 
The  individual  is  asked  to  sign  a  form 
that  states  that  the  individual  consents 
to  the  polygraph  examination  and  that 
no  threats  have  been  made  or  promises 
extended  to  the  individual  to  obtain  his 
or  her  agreement  to  take  a  polygraph 
examination.  No  specific  warning 
regarding  self-incrimination  is  required, 
other  than  that  given  by  the  examiner  in 
accordance  with  section  709.24. 
However,  the  exclusion  of  a  specific 
warning  does  not  preclude  the 
individual  from  consulting  with  legal 
counsel  prior  to  the  polygraph 
examination  at  the  individual  expense. 
The  individual  is  asked  to  sign  a  second 
portion  of  the  consent  form  at  the  end 
of  the  polygraph  examination 
reaffirming  that  the  examination  was 
taken  freely.  There  is  nothing  in  the 
form  that  could  be  interpreted  in  any 
way  as  a  waiver  of  an  individual's  rights 
accorded  by  law. 

1X)E  also  has  deleted  the  requirement 
in  proposed  paragraph  (b)  to  offer  a 
copy  of  this  part  because  it  has  revised 
sertion  709.21  to  require  that  DOE 
provide  a  copy  of  this  part. 

Section  709.24     What  Other 
Information  is  Provided  To  the 
Individual  Prior  To  a  Polygraph 
Examination? 

DOE  received  several  types  of 
comments  concerning  the  use  of  audio 
and  video  recording  devices  during  the 
examination.  Several  commenters  stated 
that  DOE  should  provide  each 
individual  a  copy  of  polygraph  reports 
and  any  audio  or  video  tape  made  of  the 
test,  possibly  at  the  individual's  own 
expense.  Other  commenters  suggested 
that  the  individual  should  have  the  right 
to  record  the  polygraph  examination, 
and  any  interview  that  might  occur  as 
part  of  the  eligibility  evaluation  in 
accordance  with  section  709.15.  DOE 
will  not  estabUsh  a  policy  of  releasing 
the  polygraph  reports  or  videotapes  of 
examinations  or  permitting  individuals 
to  record  all  or  any  portion  of  the 
polygraph  examination  or  related 
interviews.  Such  materials  contain 
information  concerning  investigative 
procediu'es  and  techniques  of  the 
Department.  However,  an  individual 
may  file  a  request  for  the  release  of  these 
materials  under  the  Freedom  of 
Information  Art  or  the  Privacy  Art  and 
the  request  will  be  processed  in 
accordance  with  applicable  regulations. 

Other  commenters  noted  that  the  text 
of  section  709.24  does  not  indicate  how 
the  videotape  of  the  polygraph 
examination  might  be  used  if  an 


individual  should  reveal  information 
not  specifically  related  to 
coimterintelligence  matters  in  the 
course  of  attempting  to  resolve 
questions  raised  during  the  polygraph 
examination.  One  commenter  asked 
specifically  if  the  videotape  would  be 
used  in  a  possible  criminal  action 
against  the  individual,  and  if  so,  how 
would  the  indindual's  right  agaiiut  self- 
incrimination  be  preserved?  All 
polygraph  records  are  proterted  in 
accordance  vrith  sertion  709.26.  If  the 
individual  reveals  information 
concerning  a  security  matter.  OCl  will 
make  a  determination,  based  upon  the 
DOE  security  criteria  used  to  grant  or 
deny  access  to  classified  information, 
whether  such  information  warrants 
referral,  as  appropriate,  to  the  Office  of 
Security  and  Emergency  Operations  or 
the  Manager  of  the  applicable 
Operations  Office  for  appropriate  action 
with  respect  to  that  individual's 
personnel  security  clearance.  OQ  will 
not  report  minor  security  infractions 
that  do  not  create  a  serious  question  as 
to  the  individual's  eligibility  for  a 
persoimel  security  clearance.  As  to  the 
concern  about  the  right  against  self- 
incrimination,  section  709  24  provides 
that  the  examiner  will  advise  the 
individual  of  his  or  her  privilege  against 
self-incrimination. 

Another  commenter  noted  that  the 
proposed  regulation  requires  the 
examiner  to  inform  the  individual  of 
any  audio  or  video  recording  devices, 
but  is  silent  on  the  disclosure  of  other 
observation  devices,  such  as  two-way 
mirrors  and  observation  rooms.  DOE  has 
modified  the  regulation  to  reflert  that 
the  examiner  will  provide  this 
information. 

One  commenter  suggested  that  the 
regulation  should  contain  a  clear 
statement  of  the  individual's  right-s — the 
rights  in  the  pre-test  phase,  the  actual 
testing  phase,  and  the  post-test  phase — 
akin  to  those  found  in  the  Department 
of  Labor  (DOL)  regulation  at  29  CFR 
801.22-25  for  employees  in  the  private 
sector.  DOE  believes  that  the  regulation 
adopted  today  constitutes  a 
substantially  comparable  statement  of 
an  individual's  rights  in  the  pre-test, 
test,  and  post-test  phases,  although  they 
are  not  in  the  same  format  as  the  DOL 
regulation.  For  example,  the  medical 
exception  and  the  limitation  on  the 
types  of  questions  set  forth  at  29  CFR 
801.22  are  similar  to  provisions  of 
section  709.4  and  section  709.11. 
respertively,  of  the  regulation.  The 
provision  in  29  CFR  801 .23  concerning 
the  information  that  must  be  provided 
to  the  individual  before  the  examination 
is  similar  to  that  in  section  709.24  of  the 
regulation. 


Several  commenters  asserted  that  the 
individual  should  receive  a  copy  of  the 
questions  far  enough  in  advance  of  the 
scheduled  examination  to  obtain  legal 
advice,  if  desired.  The  individual  may 
seek  detailed  guidance  from  counsel 
based  upon  the  description  of  the 
coimterintelligence  topics  identified  in 
section  709.11.  which  also  lists  the 
types  of  questions  that  may  not  be 
asked.  It  is  not  possible  to  provide  the 
exart  questions  in  advance,  because,  as 
sertion  709.12  explains,  the  exart 
wording  of  the  polygraph  questions  is 
determined  by  the  examiner  based  on 
the  examiner's  pretest  interview  of  the 
individual,  the  individual's 
understanding  of  the  questions,  and 
other  input  from  the  individual. 

Another  commenter  suggested  that 
DOE  should  add  a  paragraph  to 
proposed  section  709.24  stating  that  the 
examiner  must  advise  the  individual 
that  he  or  she  may  decline  to  answer 
any  question  that  would  divulge  or 
compromise  classified  information.  DOE 
does  not  believe  that  this  is  necessary 
because  all  of  the  examiners  hold  a  "Q  " 
access  authorization,  which  is  necessary 
for  access  to  .Secret  Restrirted  Data  and 
Top  Secret  .National  Security 
Information.  In  addition,  they  must  have 
been  granted  SCI  access  approval.  DOE 
will  protect  from  public  disclosure  all 
videotapes  and  other  polygraph  records. 

DOE  received  several  suggestions  thai 
the  privilege  against  self-incnmination 
must  be  made  available,  and  that 
exercising  that  privilege  while 
answering  a  specific  question,  or 
questions,  does  not  constitute  a  refusal 
to  submit  to  the  examination  or.  by 
itself,  a  termination  of  the  examination. 
Section  709.24(e)  provides  that,  before 
administering  the  examination,  the 
examiner  must  advise  tiie  individual  of 
his  or  her  privilege  agaiiLst  self- 
incrimination.  DOE  recognizes  and 
respects  the  individual's  privilege  in 
this  regard.  However,  exercise  of  that 
privilege  will  constitute  a  refusal  to 
submit  to  the  examination  or  a 
termination  of  the  examination. 

One  commenter  noted  that  the 
proposed  regulation  fails  to  notify  the 
individual  of  the  office  within  DOE  to 
which  complaints  should  be  addressed 
in  the  event  the  individual  feels  that  the 
examiner  has  violated  his  or  her  rights. 
DOE  has  added  a  new  paragraph 
709.24(f)  which  provides  that  the 
individual  will  receive  a  pre-addiessed 
envelope  addressed  to  the  D/OCl  in 
Washington.  D.C..  which  may  be  used  to 
submit  comments  or  complaints 
concerning  the  examination.  As  part  of 
DOE's  commitment  to  proterting  the 
privacy  of  any  individual  polygraphed 
under  this  program,  the  D/OQ  is  the 
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oniy  person  who  routinely  will  see  such 
letters. 

Section  709.25    Are  There  Limits  on 
Use  of  Polygraph  Examination  Results 
That  Reflect  "Deception  Indicated"  or 
"No  Opinion"? 

Section  709.25(a)  of  the  NOPR 
provided  that  DOE  or  its  contractors 
may  not  take  an  adverse  personnel 
action  against  an  individual  solely  on 
the  basis  of  a  polygraph  examination 
result  of  "deception  indicated"  or  "no 
opinion  '  except  when  the  Secretary  or 
the  Secretary's  designee  made  a  written 
determination  that  the  information  to 
which  the  individual  had  access  is  of 
such  extreme  sensitivity  that  access 
under  the  circumstances  posed  an 
unacceptable  risk  to  national  seciuity  or 
defense.  Several  commenters 
interpreted  section  709.25(a)  to  mean 
that  any  individual  whose  polygraph 
results  are  "deception  indicated"  or  "no 
opinion"  may  have  his  or  her  access  to 
classified  informatioo  suspended.  DOE 
has  combined  portions  of  paragraphs  (a) 
and  (b)  of  proposed  section  709.25  into 
a  new  paragraph  709.25(a).  Section 
709. 2S  of  the  final  rule  makes  clear  that 
DOE  and  its  contractors  may  not  take 
adverse  persoiuiel  actions  against 
individuals  solely  on  the  basis  of  a 
polygraph  examination  result  of 
"deception  indicated"  or  "no  opinion" 
or  use  those  polygraph  examination 
results  as  a  substitute  for  any  other 
required  investigation. 

Several  commenters  objected  to  the 
authority  provided  in  proposed  section 
709.25(a)  for  the  Secretary,  or  his 
designee,  to  suspend  access  under 
certain  conditions,  arguing  that  the 
Secretary  already  has  the  authority  to 
suspend  a  personnel  security  clearance. 
DOE  has  retained  this  authority  because 
it  addresses  the  suspension  of  access  as 
distinguished  from  suspension  of  a 
personnel  security  clearance,  but  has 
clarified  its  use  in  section  709.2S(b)  of 
the  final  rule. 

Several  commenters  asked  DOE  to 
clarify  or  specify  by  category  the 
phrases  in  the  proposed  paragraph 
709.25(a)  "under  the  circumstances." 
and  "of  such  extreme  sensitivity."  In 
revising  section  709.25,  DOE  has 
deleted  both  of  these  phrases.  Another 
commenter  asked  DOE  to  specify  at  least 
by  category  those  circumstances  where 
access  to  the  information  "poses  an 
unacceptable  risk  to  national  security  or 
defense,"  arguing  that  such 
circumstances  should  be  restricted  to 
those  where  there  is  an  imminent 
danger  to  national  security  or  defense 
that  requires  the  Secretary  or  the 
designee  to  act  immediately  and 
investigate  later.  DOE  does  not  agree 


with  the  commenter's  recommendation 
that  an  unacceptable  risk  to  national 
defense  and  security  must  be 
"imminent."  The  fact  that  the 
individual  has  access  to  DOE's  most 
sensitive  information  (709.4(a)(lH8)), 
and  the  Secretary  or  the  D/OCI  has 
information,  based  upon  the 
individual's  admissions  during  the 
polygraph  examination,  that  the 
individual  poses  an  unacceptable  risk  to 
national  defense  and  security  is 
sufficient  justification  for  suspending 
the  individual's  access. 

The  new  paragraph  709.25(b) 
(hereinafter  referred  to  as  the  "national 
security  or  defense  "  exception)  states 
that  the  Secretary  or  the  Director  of  the 
Office  of  Counterintelligence,  may 
suspend  an  individual's  access  based 
upon  a  written  determination  that  the 
individual's  admission(s)  of 
involvement  in  one  or  more  of  the 
activities  covered  by  a 
counterintelligence-scope  polygraph 
examination,  when  considered  in  the 
context  of  the  individual's  access  to  one 
or  more  of  the  "high  risk"  programs 
identified  in  section  709.4(a)(l)-(8), 
poses  an  unacceptable  risk  to  national 
security  or  defense.  The  new  paragraph 
also  states  that  DOE  will  investigate  the 
matter  immediately  and  make  a 
determination  of  whether  to  revoke  the 
individual's  access. 

One  conmienter  suggested  that  the 
regulation  should  include  a  requirement 
that  if  the  "national  security  or  defense" 
exception  is  used,  that  DOE  wUl 
investigate  the  matter  immediately  and 
restore  the  status  quo  ante,  at  the 
earliest  date,  if  there  is  no  clear  and 
convincing  evidence  to  corroborate  the 
negative  polygraph  examination  results. 
Another  commenter  suggested  that  DOE 
should  limit  the  time  to  six  months  that 
an  individual's  access  may  be 
suspended,  and  that  after  such  time,  if 
there  is  no  additional  information,  that 
the  individual's  access  will  be 
reinstated.  [XDE  agrees  with  the 
suggestion  that  it  should  immediately 
investigate  the  matter  and  determine 
whether  to  maintain  or  revoke  the 
individual's  access.  DOE  will  make 
every  effort  to  ensure  that  the 
suspension  of  access  is  as  short  as 
possible,  but  does  not  believe  that  it  is 
appropriate  to  establish  artificial  time 
limits  for  investigations  concerning 
national  security  matters,  or  an  unduly 
high  evidentiary  standard  for 
corroboration  of  polygraph  results. 

Another  commenter  recommended 
that  while  the  individual's  access  is 
suspended  the  individual  should  be 
paid  at  the  same  pay  grade.  DOE  agrees 
with  this  recommendation  because 


suspension  of  access  does  not  constitute 
an  adverse  personnel  action. 

One  commenter  suggested  that  the 
regulation  should  provide  that  the 
"national  security  or  defense"  exception 
will  not  be  used  except  where  the 
polygraph  examination  has  been 
employed  in  response  to  a  specific 
counterintelligence  concern  as  distinct 
from  its  use  as  a  general  screening 
instrument.  If  there  is  no  known 
problem,  the  commenter  asserted  that 
employees  should  not  be  adversely 
impacted  by  polygraph  results,  given 
the  high  probability  of  false  positives. 
DOE  disagrees.  It  has  revised  section 
709.25  to  make  clear  that  the  use  of  the 
"national  security  or  defense"  exception 
is  limited  to  instances  involving  the 
individual's  admission  of  involvement 
in  one  or  more  of  the 
counterintelligence  topics,  which  when 
considered  in  the  context  of  the 
individual's  access  to  one  or  more  of  the 
"high  risk"  programs  identified  in 
section  709.4(a)(lH8),  poses  an 
unacceptable  risk  to  national  security  or 
defense.  The  same  commenter  suggested 
that  the  regulation  should  include  a 
review  mechanism  for  use  of  the 
"national  seoirity  or  defense" 
exception,  which  is  independent  of  the 
office  that  recommends  exceptions,  to 
ensture  that  the  exception  is  not  abused. 
Proposed  section  709.25  provided  that 
the  exception  could  be  exercised  by  the 
Secretary  or  the  Secretary's  designee. 
DOE  has  revised  the  language  of  section 
709.25  to  provide  that  the  "national 
security  or  defense"  exception  can  be 
made  only  by  the  Secretary  or  the 
Director  of  the  Office  of 
Counterintelligence,  and  that  it  must  be 
made  in  writing.  DOE  believes  that  the 
Secretary  and  the  D/OCI  must  have  the 
authority  immediately  to  suspend  an 
individual's  access  when  they  are  in 
receipt  of  information  that  the 
individual  poses  an  unacceptable  risk  to 
national  security  or  defense. 

Finally,  one  commenter  stated  that 
the  proposed  regulation  did  not  reOect 
the  full  range  of  possible  results  since 
this  section  only  considers  "deception 
indicated"  and  "no  opinion."  DOE 
believes  that  the  regulation,  taken  in  its 
entirety,  does  address  the  full  range  of 
possible  results.  The  same  comimenteT 
suggested  that  DOE  should  indicate  the 
basis  for  arrivirtg  at  the  determinations 
of  "deception  indicated"  and  'no 
opinion."  DOE  has  revised  the 
regulation  in  section  709.3  to  provide  a 
definition  of  each  of  these  terms. 
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Section  709.26    Haw  Does  DOE  Protect 
the  Confidentiality  of  Polygraph 
Examination  Records? 

One  commenter  stated  that 
cotmterintelligence  officials  no  doubt 
would  share  information  on  individuals 
who  refuse  to  take  a  polygraph 
examination.  OCI  wall  not  share 
information  on  such  individuals,  except 
as  provided  in  this  rule.  Under  the 
provisions  of  section  709.26(e),  DOE 
must  protect  from  disclosure  the  fact 
that  an  individual  refused  to  take  a 
polygraph  examination.  However,  in 
accordance  with  section  709.14,  OCI 
must  notify  the  individual's  relevant 
Program  Manager  who  must  implement 
any  actions  required  by  section  709.14. 
In  addition,  as  noted  before,  DOE  will 
record  a  refusal  in  the  individual's 
personnel  security  file,  but  not  in  his  or 
her  personnel  file. 

One  commenter  noted  that  DOE  may 
not  begin  collecting  and  storing 
polygraph  information  until  it  publishes 
a  Privacy  Act  notice  regarding  the 
establishment  of  a  system  of  records  on 
polygraph  examinations.  The  Office  of 
Counterintelligence  has  an  existing 
system  of  records.  System  of  Records  84, 
which  was  established  in  1994.  DOE  is 
amending  this  system  of  records  to 
clarify  that  polygraph  examination 
records  will  be  stored  in  this  system  and 
to  explain  how  they  will  be  protected. 

Several  commenters  recommended 
that  all  the  records  of  the  polygraph 
examination  be  destroyed  virithin  a 
specified  period  of  time  following 
completion  of  the  polygraph 
examination.  The  polygraph  report  is  a 
permanent  record  An  individual  is  able 
to  file  a  request  for  release  of  the 
polygraph  report  under  the  provisions 
of  the  Privacy  Act.  DOE  has  added  a 
new  paragraph  (f)  to  section  709.26 
which  provides  that,  subject  to  DOE 
Order  1324. 5B.  with  the  exception  of 
the  polygraph  report,  all  other 
polygraph  examination  records  are 
destroyed  ninety  days  after  the 
eligibility  evaluation  is  completed,  and 
a  favorable  recommendation  has  been 
made  to  grant  or  continue  the  access  any 
of  to  the  positions  identified  in  section 
709.4(a)(lH8).  If  the  recommendation 
is  to  deny  or  revoke  access  to  the 
position,  then  the  records  are  retained  at 
least  until  the  final  resolution  of  any 
request  for  reconsideration  by  the 
individual  or  the  completion  of  any 
ongoing  investigation. 


Subpart  D — Polygraph  Examination 
and  Examiner  Standards 

Sertjon  709.31     What  Are  The  DOE 
Standards  for  Polygraph  Examinations 
and  Polygraph  Examiners? 

One  commenter  on  this  section 
suggested  that  DOE  should  publish 
standards  for  polygraph  examinations 
and  examiners  that  are  at  lea.st  as 
stringent  as  those  set  by  the  Department 
of  Labor  at  29  CFR  801.26.  The 
commenter  noted  that  DOE  had  not 
estabhshed  a  limit  on  the  nimiber  of 
Examinations  that  a  polygrapher  is 
permitted  to  conduct  in  a  day.  DOE  has 
reviewed  the  provisions  of  29  CFR 
801.26  and  has  determined  that  those 
qualifications  and  requirements,  such  as 
a  minimum  bond  requirement,  are  more 
appropriately  applied  to  private 
examiners  as  opposed  to  those  under 
contract  to  a  federal  agency. 
Nonetheless.  DOE  has  revised  section 
709.31  to  limit  the  number  of 
examinations  to  five  that  an  examiner 
may  perform  in  a  day  DOE  has  added 
a  new  paragraph  (b)  that  provides  that 
a  polygraph  examiner  may  not 
administer  any  more  than  five 
polygraph  examinations  in  any  twenty- 
four  hour  period.  This  does  not  include 
those  instances  in  which  an  individual 
voluntarily  terminates  the  examination 
prior  to  the  actual  testing  phase. 

DOE  received  a  number  of  comments 
concerning  the  polygraph  examiners 
themselves.  One  commenter  suggested 
that,  in  order  to  reduce  costs.  DOE 
should  hire  independent  contractors, 
who  would  provide  their  own 
polygraph  equipment.  A  second 
commenter  objected  to  DOE's  use  of 
contractors,  rather  than  federal 
employees.  A  third  commenter  objected 
that  DOE,  as  part  of  its  effort  to  assure 
that  it  only  used  experienced 
polygraphers.  was  hiring  experienced 
examiners  from  other  federal  agencies 
rather  than  training  its  own  from  the 
start.  Still  others  suggested  that  DOE 
should  hire  female  examiners  to 
examine  female  individuals.  Finally, 
several  commenters  recommended 
using  independent  polygraph  examiners 
or  permitting  the  individual  to  select  his 
or  her  own  polygrapher.  DOE  has 
considered  these  diverse  comments  and 
decided  not  to  revise  the  proposed 
regulation  because  the  commenters' 
suggestions  would  imnecessarily  restrict 
DOE's  ability  to  select  the  best 
polygraphers  available. 

A  few  conunenters  suggested  that 
each  polygraph  examiner  must  obtain  a 
personnel  security  clearance  at  or  above 
that  of  the  individual  whom  they  are 
examining,  or  else  the  examiner  should 
not  be  allowed  to  ask  questions  that 


concern  classified  information.  DOE 
agrees  with  this  comment.  Proposed 
paragraph  709.31(c|(2)  requites  that 
DOE  polygraph  examiners  complete  a 
single  scope  background  investigation 
and  a  counterintelligence  scope 
polygraph  examination.  DO£  believes 
that  it  is  also  appropriate  to  require  the 
examiners  to  hold  a  "Q"  access 
authorization,  which  is  necessary  for 
access  to  Secret  Restricted  Data  and  Top 
Secret  National  Security  Information.  In 
addition,  each  examiner  must  have  been 
granted  SCI  access  approval.  DOE  has 
revised  and  relettered  the  proposed 
paragraph  as  paragraph  709.31(d)(2)  to 
reflect  these  levels  of  required  clearance 
and  access. 

One  conunenter  suggested  that  each 
polygraph  examiner  should  have 
adequate  training  in  analysis  of 
physiological  data  and  that  each  should 
be  a  physician  licensed  in  the  District  of 
Columbia  and  the  state  in  which  the 
polygraph  examination  is  being 
conducted.  Furthermore,  the  commenter 
beheved  that  the  polygraph  examiners 
should  meet  the  same  annual 
requirements  as  those  imposed  on 
participants  in  the  PAP  and  PSAP.  go 
through  a  full-field  FBI  investigation, 
and  make  public  a  financial  disclosing 
statement.  Other  suggested  requirements 
included  an  annual  psychological 
examination  which  focused  on 
emotional  stabihty  and  the  ability  to 
maintain  objectivity  while  making 
judgments  about  people  which  may 
affect  national  security:  urine  tests  taken 
before  administering  any  polygraph 
examinations  in  order  to  demonstrate 
that  the  examiner  is  not  impaired  by 
alcohol:  and  constant  monitoring  to 
assure  that  the  examiner  does  not  drink 
alcoholic  beverages  after  the  urine  test 
but  before  conducting  the  polygraph 
examination.  DOE  believes  that  these 
requirements  are  unnecessary  and 
would  not  substantially  enhance  the 
reliability  of  IXJE's  polygraph  program 
In  addition,  the  regulation  already 
provides  for  appropriate  monitoring  of 
examinations 

DOE  has  deleted  from  paragraph 
709.31(a)  the  statements  concerning 
inspection,  approval  and  certification  of 
the  DOE  Test  Center,  because,  although 
true,  they  did  not  state  regulatory 
requirements. 

Section  709.32    What  Are  The  Training 
Requirements  for  Polygraph  Examiners? 
A  number  of  commenters  objected  to 
what  appeared  to  be  minimal  training 
requirements  for  polygraph  examiners 
Proposed  section  709.32(a)  provided 
that  polygraph  examiners  must  undergo 
a  minimum  forty  hours  of  training 
annually  within  the  discipline  of 
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Forensic  Psychopliysiological  Detection 
of  [)eception.  This  language  established 
tlie  annual  continuing  education 
requirement,  as  distinguished  from  the 
initial  training  required  to  become  a 
polygraph  examiner.  DOE  has  revised 
section  709.32  to  malce  clear  the  forty 
hours  is  an  annual  continuing  education 
requirement  and  redesignated  that 
section  as  paragraph  (b).  In  addition, 
DOE  has  added  a  new  paragraph 
709.32(a)  that  esublishes  that  each 
polygraph  examiner  must  undergo  an 
initial  training  period  of  thirteen  weeks 
in  accordance  with  the  procedures  and 
standards  established  by  the  DODPI. 

V.  Regulatory  Review 

A.  National  Environmental  Policy  Act 

One  commenter  asserted  that  the 
proposed  regulation  would  require  the 
establishment  of  a  number  of  o£Gces  and 
the  hiring  of  new  staff  to  administer  the 
proposed  polygraph  examinations  and 
therefore  would  require  the  preparation 
of  an  environmental  assessment  or 
impact  statement.  This  rule  establishes 
the  procedures  for  use  of  polygraph 
examinations.  DOE  has  determined  that 
this  rule  is  covered  under  the 
Categorical  Exclusion  found  in  the 
Department's  National  Environmental 
Policy  Act  regulations  at  paragraph  A.6 
of  Appendix  A  to  Subpart  D.  10  CFK 
Part  1021,  which  applies  to  rulemakings 
that  are  strictly  procedural. 
Accordingly,  neither  an  enviroimiental 
assessment  nor  an  environmental 
impact  statement  is  required. 
Furthermore,  while  DOE  did  hire  new 
staff  in  order  to  implement  DOE  Notice 
472.2  as  it  applied  to  Federal 
employees,  it  has  no  intention  of 
building  new  facilities  or  hiring  new 
staff  to  administer  this  program.  The 
Department  has  made  no  determination 
that  the  institution  of  polygraph 
examinations  will  require  any 
significant  enlargement  of  staff  or 
construction  of  new  facilities.  In  any 
event,  it  is  clear  that  not  every  Federal 
procurement  or  hiring  decision 
necessitates  an  enviroimiental  impact 
statement.  NEPA  never  has  been  applied 
to  such  administrative  Federal  actions. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612.  requires  that  an  agency 
prepare  an  initial  regulatory  flexibility 
analysis  for  any  rule,  for  which  a 
general  notice  of  proposed  rulemaking 
is  required,  that  would  have  a 
significant  economic  effect  on  small 
entities.  A  final  regulatory  flexibility 
analysis  must  be  prepared  and  made 
available  when  a  final  rule  is  pubUshed. 
These  requirements  do  not  apply  if  the 


agency  "certifies  that  the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "  5  U.S.C.  605. 

Comments  submitted  during  this 
rulemaking  prompted  DOE  to  reevaluate 
the  application  of  the  Regulatory 
Flexibility  Act  to  this  rule.  DOE  finds 
that  this  rulemaking  does  not  directly 
regulate  small  businesses  or  small 
governmental  entities.  The  rule  applies 
to  individuals  who  currently  are 
employed  by,  or  applicants  for 
employment  by,  some  of  the  DOE's 
prime  contractors.  Furthermore,  the 
contractors  are  primarily  large 
businesses.  Even  if  the  rulemaking  were 
to  directly  regulate  some  small 
businesses  that  are  subcontractors,  the 
rule  does  not  have  a  significant 
economic  impact  because  it  would  not 
impose  unallowable  costs  on  the  small 
businesses.  Accordingly,  DOE  certifies 
that  the  rule  will  not  have  a  substantial 
impact  on  a  significant  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

[X)E  has  determined  that  this  rule 
does  not  contain  any  new  or  amended 
record  keeping,  reporting,  or  application 
requirements,  or  any  other  type  of 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
(Pub.  L.  No.  96-511). 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  No.  104-4)  generally 
requires  Federal  agencies  to  examine 
closely  the  impacts  of  regulatory  actions 
on  State,  local,  and  tribal  govenmients. 
Subsection  101(5)  of  title  I  of  that  law 
defines  a  Federal  intergovernmental 
mandate  to  include  any  regulation  that 
would  impose  upon  State,  local,  or 
tribal  governments  an  enforceable  duty, 
except  a  condition  of  Federal  assistance 
or  a  duty  arising  from  participating  in  a 
voluntary  federal  program.  Title  n  of 
that  law  requires  each  Federal  agency  to 
assess  the  effects  of  Federal  regulatory 
actions  on  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  other  than  to  the  extent 
such  actions  merely  incorporate 
requirements  specifically  set  forth  in  a 
statute.  Section  202  of  that  title  requires 
a  Federal  agency  to  perform  a  detailed 
assessment  of  the  anticipated  costs  and 
benefits  of  any  rule  that  includes  a 
Federal  mandate  which  may  result  in 
costs  to  State,  local,  or  tribal 
govenmients,  or  to  the  private  sector,  of 
$100  million  or  more.  Section  204  of 
that  title  requires  each  agency  that 
proposes  a  rule  containing  a  significant 
Federal  intergovernmental  mandate  to 


develop  an  effective  process  for 
obtaining  meaningful  and  timely  input 
&t>m  elected  officers  of  State,  local,  and 
tribal  governments. 

This  rule  does  not  impose  a  Federal 
mandate  on  State,  local  or  tribal 
governments.  This  rule  will  not  result  in 
the  expenditure  by  Slate,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Accordingly,  no 
assessment  or  analysis  is  required  under 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

E.  Treasury  and  General  Government 
Appropriations  Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  that  may  affect  family 
well  being.  While  today's  rule  applies  to 
individuals  who  may  be  members  of  a 
family,  the  rule  does  not  have  any 
impact  on  the  autonomy  or  integrity  of 
the  family  as  an  institution. 
Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  Family 
Policymaking  Assessment. 

F.  Executive  Order  12866 

Section  6  of  Executive  Order  12866 
provides  for  a  review  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  a  significant  regulatory  action, 
which  is  defined  to  include  an  action 
that  may  have  an  effect  on  the  economy 
of  $100  million  or  more,  or  adversely 
affect,  in  a  material  way,  the  economy, 
competition,  jobs,  productivity,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments.  DOE 
has  concluded  that  this  rule  is  not  a 
significant  regulatory  action. 

G.  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255, 
August  4,  1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmenL  No  further  action 
is  required  by  Executive  Order  13132. 
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H.  Executive  Order  12875 

Executive  Order  12875  [Enhancing 
Intergovernmental  Partnership), 
provides  for  reduction  or  mitigation,  to 
the  extent  allowed  by  law,  of  the  burden 
on  Slate,  local  and  tribal  governments  of 
unfunded  Federal  mandates  not 
required  by  statute.  The  analysis  under 
the  Unfunded  Mandates  Reform  Act  of 
1995,  satisfies  the  requirements  of 
Executive  Order  12875.  Accordingly,  no 
further  analysis  is  required  under 
Executive  Order  12875, 

/,  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  even,'  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation:  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction:  (4) 
specifies  the  retroactive  effect,  if  any:  (5) 
adequately  defines  key  terms:  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  rule  meets 
the  relevant  standards  of  Executive 
Order  12988. 

/.  Executive  Order  13084 

Under  Executive  Order  13084 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments),  DOE  may 
not  issue  a  discretionary  rule  that 
significantly  or  uniquely  affects  Indian 
tribal  governments  and  imposes 
substantial  direct  compliance  costs. 
This  nile  would  not  have  such  effects. 


Accordingly,  Executive  Order  13084 
does  not  apply  to  this  rulemaking. 

K.  Small  Business  Regulatory 
Enforcement  Fairness  Ad  of  1996 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  on  the  promulgation 
of  this  rule  prior  to  its  effective  date. 
The  report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(3). 

List  ofSubiects 

10  CFR  Part  709 

Polygraph  tests. 

10  CFR  Part  710 

Administrative  practice  and 
procedure.  Classified  information. 
Government  contracts.  Government 
employees,  Nuclear  materials. 

10  CFR  Part  711 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Drug  abuse. 
Government  contracts.  Government 
employees.  Health,  Nuclear  safety,  and 
Occupational  safety  and  health. 

Issued  in  Washington,  D.C.  on  December 
13.  1999. 

Edward  J,  Camii, 
Director,  Office  of  Coiinterintetligence. 

For  the  reasons  stated  in  the 
preamble,  DOE  amends  Chapter  ID  of 
title  10  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

1 .  New  part  709  is  added  to  read  as 
follows: 

PART  709— POLYGRAPH 
EXAMINATION  REGULATIONS 

Subpart  A — General  Provislont 

Sec. 

709.1  What  is  the  purpo&e  of  this  part? 

709.2  What  is  the  scope  of  this  part? 

709.3  What  are  the  deBnitions  of  the  terms 
used  in  this  part? 

709.4  To  whom  does  the  polygrapti 
examination  requirement  under  tliis  part 
apply? 

709.5  How  will  an  individual  know  if  his 
or  her  posiUon  will  be  eligible  for  a 
polygraph  examinaUon? 

709.6  How  often  will  an  individual  be 
subject  to  polygraph  examination? 

Subpart  B — Polygrafili  Examination 
Protocols  and  Prataction  of  National 
Security 

709. 1 1  What  typus  of  topics  are  within  the 
scope  of  a  polygraph  examination? 

709.1 2  How  does  DOE  determine  the 
wording  of  questions? 

709.13  May  an  individual  refuse  to  take  a 
polygraph  examination? 

709.14  What  are  the  consequences  of  a 
refiisal  to  take  a  polygraph  examination^ 

709.15  How  does  OOE  use  polygraph 
examlnatioD  results? 


Subpart  C — Safeguarding  Prtvscy  and 
Employea  Rights 

7f)9.21     When  is  an  individual  notified  that 
a  polygraph  examination  is  scheduled? 

709.22  What  rights  to  counsel  or  other 
representation  dotm  an  individual  have? 

709.23  How  does  DOE  obtain  an 
individual's  consent  to  a  polygraph 
examination? 

709.24  What  other  information  is  provided 
to  the  individua)  prior  to  a  polygraph 
examination? 

709.25  Are  there  limits  on  use  of  polygraph 
examination  results  that  reflect 
"deception  indicated"  or  "no  opinion"? 

709.26  How  does  DOE  protect  the 
confidentiaiity  of  polygraph  examination 
records? 

Subpart  D — Polygraph  Examination  and 
Examiner  Standards 

709.31  What  are  the  DOE  standards  for 
polygraph  examinations  and  polygraph 
examiners? 

709.32  What  are  the  training  requirements 
for  polygraph  examiners? 

Authority:  42  U.S.C.  2011.  et  seq..  42 
US.C.  7101.  efseq.,  42  U.S.C  7383h. 

Subpart  A  "  General  Provisions 

§  709.1  What  Is  the  purpose  of  this 
part? 

This  part: 

(a)  Describes  the  categories  of 
individuals  who  are  eligible  for 
coimterintelligence-scope  polygraph 
testing:  and 

(b)  Provides  guidelines  for  the  use  of 
counterintelligence-scope  polygraph 
examinations  and  for  the  use  of 
exculpator\'  polygraph  examinations, 
upon  the  request  of  an  indixidual,  in 
order  to  resolve  counterintelligence 
investigations  and  personnel  security 
issues:  and 

(c)  (^vides  guidelines  for  protecting 
the  rights  of  individual  OOE,  and  DOE 
contractor,  and  employees  subject  to 
this  rule. 

$708,2    What  is  ttw  scope  of  this  part? 
This  part  includes: 

(a)  A  description  of  the  conditions 
under  which  DOE  may  administer  and 
use  polygraph  examinations: 

(b)  A  description  of  the  positions 
whici  DOE  may  subject  to  polygraph 
examination: 

(c)  Controls  on  the  use  of  polygraph 
examinations:  and 

(d)  Safeguards  to  prevent  unwarranted 
intrusion  into  the  privacy  of 
individuals. 

J  709.3    What  are  the  deflnmonsotllM 

terms  used  In  this  part? 
For  purposes  of  this  part: 
Accelerated  Access  Authorization 

Program  or  AAAP  means  the  program 

for  granting  interim  access  to  classified 
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matter  and  special  nuclear  material 
based  on  a  drug  test,  a  National  Agency 
Check,  a  psychological  assessment,  and 
a  counterintelligence-scope  polygraph 
examination  consistent  with  this  part. 

Access  means  the  admission  of  DOE 
and  contractor  employees  and 
applicants  for  employment,  and  other 
individuals  assigned  or  detailed  to 
Federal  positions  at  DOE  to  the  eight 
categories  of  positions  identified  in 
§709.4(a)(lH8). 

Access  authorization  means  an 
administrative  determination  that  an 
individual  is  eligible  for  access  to 
classified  matter  or  is  eligible  for  access 
to.  or  control  over,  special  nuclear 
material. 

Adverse  personnel  action  means 

(1)  With  regard  to  a  DOE  employee, 
the  removal,  suspension  for  more  than 
14  days,  reduction  in  grade  or  pay.  or 
a  furlough  of  30  days  or  less  as 
described  in  5  U.S.C.  CUiapter  75;  or 

(2)  With  regard  to  a  contractor 
employee,  the  discharge,  discipline,  or 
denial  of  employment  or  promotion,  or 
any  other  discrimination  in  regard  to 
hire  or  tenure  of  employment  or  any 
term  or  condition  of  employment. 

Contractor  means  a  DOE  contractor  or 
a  subcontractor  at  any  tier. 

Control  questions  ineans  questions 
used  during  a  polygraph  examination 
that  are  designed  to  produce  a 
physiological  response,  which  may  be 
compared  to  the  physiological  responses 
to  the  relevant  questions. 

Counterintelligence  means 
information  gathered  and  activities 
conducted  to  protect  against  espionage, 
other  intelligence  activities,  sabotage,  or 
assassinations  conducted  by  or  on 
behalf  of  foreign  governments  or 
elements  thereof,  foreign  organizations, 
or  foreign  persons,  or  international 
terrorist  activities. 

Deception  indicated  means  an 
opinion  that  indicates  that  an  analysis 
of  the  polygraph  charts  reveal 
physiological  responses  to  the  relevant 
questions  that  were  indicative  of 
evasion. 

DOE  means  the  Department  of  Energy. 

Eligibility  evaluation  means  the 
prtx:ess  employed  by  the  Office  of 
Counterintelligence  to  determine 
whether  DOE  and  contractor  employees 
and  applicants  for  employment,  and 
other  individuals  assigned  or  detailed  to 
Federal  positions  at  DOE  will  be 
recommended  for  access  or  continued 
access  to  the  eight  categories  of 
positions  identified  in  1 709.4(a)(l)-(8).' 

Intelligence  means  information 
relating  to  the  capabilities,  intentions,  or 
activities  of  foreign  governments  or 
elements  thereof,  foreign  organizations 
or  foreign  persons. 


Local  commuting  area  means  the 
geographic  area  that  usually  constitutes 
one  area  for  employment  purposes.  It 
includes  any  population  center  (or  two 
or  more  neighboring  ones)  and  the 
surrounding  localities  in  which  people 
live  and  can  reasonably  be  expected  to 
travel  back  and  forth  daily  to  their  usual 
employment. 

No  deception  indicated  means  an 
opinion  that  indicates  that  an  analysis 
of  the  polygraph  charts  revealed  the 
physiological  responses  to  the  relevant 
questions  were  not  indicative  of 
evasion. 

No  opinion  refers  to  an  evaluation  of 
a  polygraph  test  in  which  the  polygraph 
examiner  cannot  render  an  opinion 
based  upon  the  physiological  data  on 
the  polygraph  charts. 

Personnel  Assumnce  Program  or  PAP 
means  the  human  reliability  program  set 
forth  under  10  CFR  part  71  i  designed  to 
ensure  that  individuals  assigned  to 
nuclear  explosive  duties  do  not  have 
emotional,  mental  or  physical 
incapacities  that  could  result  in  a  threat 
to  nuclear  explosive  safety. 

Personnel  Security  Assurance 
Program  or  PSAP  means  the  program  in 
subpart  B  of  10  CFR  part  710. 

Personnel  security  clearance  means 
an  administrative  determination  that  an 
individual  is  eligible  for  access  to 
classified  matter  or  is  eligible  for  access 
to.  or  control  over,  special  nuclear 
material. 

Polygraph  means  an  instrument  that 

(1)  Records  continuously,  visually, 
permanently,  and  simultaneously 
changes  in  cardiovascular,  respiratory, 
and  electrodermal  patterns  as  minimum 
instrumentation  standards;  and 

(2)  Is  used,  or  the  results  of  which  are 
used,  for  the  purpose  of  rendering  a 
diagnostic  opinion  regarding  the 
honesty  or  dishonesty  of  an  individual. 

Polygraph  examination  means  a 
process  that  encompasses  all  activities 
that  take  place  between  a  polygraph 
examiner  and  individual  during  a 
specific  series  of  interactions,  including 
the  pretest  interview,  the  use  of  the 
polygraph  instrument  to  collect 
physiological  data  from  the  individual 
while  the  polygraph  examiner  is 
presenting  a  series  of  tests,  the  test  data 
analysis  phase,  and  the  post-test  phase. 

Polygraph  examination  records  means 
all  records  of  the  polygraph 
examination,  including  the  polygraph 
report,  audio-video  recording,  and  the 
polygraph  consent  form. 

Polygraph  report  refers  to  a  polygraph 
document  that  may  contain  identifying 
data  of  the  individual,  a  synopsis  of  the 
basis  for  which  the  examination  was 
conducted,  the  relevant  questions 


utilized  and  the  polygraph  examiner's 
conclusions. 

Polygraph  test  means  that  portion  of 
the  polygraph  examination  during 
which  the  polygraph  instrument  collects 
physiological  data  based  upon  the 
individual's  responses  to  test  questions 
from  the  examiner. 

Belevant  questions  are  those 
questions  used  during  the  polygraph 
examination  that  pertain  directly  to  the 
issues  for  which  the  examination  is 
being  conducted. 

Special  Access  Program  or  SAP 
means  a  program  established  under 
Executive  Order  12958  for  a  specific 
class  of  classified  information  that 
imposes  safeguarding  and  access 
requirements  that  exceed  those 
normally  required  for  information  at  the 
same  classification  level. 

Unresolved  issues  refers  to  an  opinion 
which  indicates  that  the  analysis  of  the 
polygraph  charts  revealed  consistent, 
significant,  timely  physiological 
responses  to  the  relevant  questions  in 
personnel  screening. 

i  709.4    To  MPtiom  does  ttie  polygraph 
examination  requirement  umter  ttils  part 
apply? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to 
DOE  and  contractor  employees  and 
applicants  for  employment,  and  other 
individuals  assigned  or  detailed  to 
Federal  positions  at  DOE,  who  are  in: 

(1)  Positions  that  DOE  has  determined 
include  counterintelligence  activities  or 
access  to  counterintelligence  sources 
and  methods; 

(2)  Positions  that  DOE  has  determined 
include  intelligence  activities  or  access 
to  intelligence  sources  and  methods; 

(3)  Positions  requiring  access  to 
information  that  is  protected  within  a ' 
non-intelligence  special  access  program 
(SAP)  designated  by  the  Secretary  of 
EnerTV; 

(4)  Positions  that  are  subject  to  the 
Personnel  Security  Assurance  Program 
(PSAP): 

(5)  Positions  that  are  subject  to  the 
Personnel  Assurance  Program  (PAP): 

(6)  Positions  that  DOE  has  determined 
have  a  need-to-know  or  access  to 
information  specifically  designated  by 
the  Secretary  regarding  the  design  and 
operation  of  nuclear  weapons  and 
associated  use  control  features: 

(7)  Positions  within  the  Office  of 
Independent  Oversight  and  Performance 
Assurance,  or  any  successor  thereto, 
involved  in  inspection  and  assessment 
of  safeguards  and  security  functions, 
including  cyber  security,  of  the 
Department: 

(8)  Positions  within  the  Office  of 
Security  and  Emergency  Operations,  or 
any  successor  thereto: 
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(9)  The  Accelerated  Access 
Authorization  Program  (AAAP);  and 

(10)  Positions  where  the  applicant  or 
incumbent  has  requested  a  polygraph 
examination  in  order  to  respond  to 
questions  that  have  arisen  in  the  context 
of  counterintelligence  investigations  or 
personnel  security  issues.  These 
examinations  are  referred  to  in  this  part 
as  exculpatory  polygraph  examinations. 

(b)  This  part  does  not  apply  to: 

(1)  Any  individual  for  whom  the 
Director  of  the  Office  of 
Coimterintelligence  (D/OCI),  gives  a 
waiver,  based  upon  certification  from 
another  Federal  agency  that  the 
individual  has  successfully  completed  a 
full  scope  or  counterintelligence-scope 
polygraph  examination  administered 
within  the  last  five  years; 

(2)  Any  individual  who  is  being 
treated  for  a  medical  or  psychological 
condition  or  is  taking  medication  that, 
based  upon  consultation  with  the 
individual,  the  DOE  Test  Center 
determines  would  preclude  the 
individual  from  being  tested;  or 

(3)  Any  individual  for  whom  the 
Secretary  of  Energy  gives  a  written 
waiver  in  the  interest  of  national 
security. 

(c)  The  Program  Manager  responsible 
for  each  program  with  positions 
identified  in  paragraphs  (a)(l)-(8)  of  this 
section  identifies  in  the  first  instance,  in 
order  of  priority,  those  specific 
positions  that  will  be  polygraphed. 

(d)  The  Program  Manager  submits 
positions  identified  under  paragraph  (c) 
of  this  section  to  the  D/OCI  for  review 
and  concurrence.  The  D/OCI  forwards 
the  positions,  with  suggested  additions 
or  deletions,  to  the  Secretary  for 
approval. 

$  709.5    How  will  an  Individual  know  It  his 
or  her  position  will  tw  eligible  for  a 
polygraph  examination? 

(a)  All  positions  in  the  programs 
described  in  §  709  4(a)(lH8)  are  eligible 
for  polygraph  examination.  When  a 
polygraph  examination  is  scheduled, 
DOE  must  notify  the  individual,  in 
accordance  with  S  709.21. 

(b)  Any  job  announcement  or  posting 
with  respect  to  any  position  in  those 
programs  must  indicate  that  the 
selection  of  an  individual  for  the 
position  may  be  conditioned  upon  his 
or  her  successful  completion  of  a 
counterintelligence-scope  polygraph 
examination. 

f  709.6    How  often  will  an  Individual  be 
■ubiect  to  polygraph  examination? 

Positions  identified  in  §  709.4(a)(1)- 
(8)  are  subject  to  a  five  year  periodic,  as 
well  as  an  aperiodic,  reinvestigation 
polygraph. 


Subpart  B — Polygraph  Examination 
Protocols  and  Protection  of  National 
Security 

$709.11    What  types  of  topics  are  within 
ttw  tcopa  of  a  polygraph  anamination? 

(a)  DOE  may  ask  questions  thai  are 
appropriate  to  a  counterintelligence- 
scope  examination  or  that  are  relevant 
to  the  matter  at  issue  in  an  exculpatory 
examination. 

(h)  A  counterintelligence-scope 
polygraph  examination  is  limited  to 
topics  concerning  the  individual's 
involvement  in  espionage,  sabotage, 
terrorism,  unauthorized  disclosure  of 
classified  information,  unauthorized 
foreign  contacts,  and  deliberate  damage 
to  or  malicious  misuse  of  a  U.S. 
government  information  or  defense 
system. 

(c)  DOE  may  not  ask  questions  that: 

(1)  Probe  a  person's  thoughts  or 
beliefs; 

(2)  Concern  conduct  that  has  no 
counterintelligence  unplicaUon;  or 

(3)  concern  conduct  that  has  no  direct 
relevance  to  an  investigation. 

$709.12    How  does  DOE  dstermine  ttw 
wording  of  questions? 

The  examiner  determines  the  exact 
wording  of  the  polygraph  questions 
based  on  the  examiner's  pretest 
interview  of  the  individual,  the 
individual's  understanding  of  the 
questions,  and  other  input  from  the 
individual. 

$  709.1 3    May  an  Individual  refuse  to  take  a 
polygrsph  examination? 

(a)  Yes.  An  individual  may  refuse  to 
take  a  counterintelligence-scope  or 
exculpatory  polygraph  examination,  and 
an  individual  being  examined  may 
terminate  the  examination  at  any  time. 

(b)  If  an  individual  terminates  a 
counterintelligence-scope  or 
exculpatory  polygraph  examination 
prior  to  the  completion  of  the 
examination.  DOE  may  treat  that 
termination  as  a  refusal  to  take  a 
polygraph  examination  under  §  709.14. 

$709.14    twnat  art  the  consequences  of  a 
refusal  to  take  a  polygraph  examination? 

(a)  If  an  individual  is  an  applicant  for 
employment,  assigiunent.  or  detail  to 
one  of  the  positions  described  in 

S  709.4(a)(l)-(8),  and  the  individual 
refuses  to  take  a  counterintelligence 
polygraph  examination  required  by 
statute  as  an  initial  condition  of  access, 
DOE  and  its  contractors  must  refuse  to 
employ,  assign,  or  detail  the  individual 
to  the  identified  position. 

(b)  If  the  individual  is  an  applicant  for 
employment,  assignment,  or  detail  to 
one  of  the  positions  described  in 

§  709.4(a)(lHB)  and  the  individual 


refuses  to  lake  a  counterintelligence 
polygraph  examination  otherwise 
required  by  this  part.  DOE  and  its 
contractors  may  refuse  to  employ. 
assign,  or  detail  the  individual  to  the 
identified  position. 

^  (c)  1/  an  individual  is  an  incnmbent  in 
a  position  described  in  §  70g.4(a)(l)-(8) 
and  the  individual  refuses  to  take  a 
counterintelligence  polygraph 
examination  required  by  statute  as  a 
condition  of  continued  access.  DOE  and 
its  contractors  must  deny  the  individual 
access  to  the  information  or 
involvement  in  the  activities  that 
justified  conducting  the  examination, 
consistent  with  §  709.15.  If  the 
individual  is  a  DOE  employee.  DOE  may 
reassign  or  realign  the  individual's 
duties,  within  the  local  commuting  area, 
or  take  other  action,  consistent  with  that 
denial  of  access. 

(d)  If  the  individual  is  an  incumbent 
in  a  position  described  in  <)  709. 4(a)(1)- 
(8).  and  the  individual  refuses  to  take  a 
counterintelligence  polygraph 
examination  as  required  by  this  part. 
DOE  and  its  contractors  may  deny  that 
individual  access  to  the  information  or 
involvement  in  the  activities  that 
justified  conducting  the  examination, 
consistent  with  S  709.15.  If  the 
individual  is  a  DOE  employee.  EXDE  may 
reassign  or  realign  the  individual's 
duties,  within  the  local  commuting  area, 
or  take  other  action,  consistent  with  that 
denial  of  access. 

(e)  If  the  individual  is  a  DOE 
employee  whose  current  position  does 
not  require  a  counterintelligence 
polygraph  examination  and  is  an 
applicant  for  emplo>'ment.  assignment, 
or  detail  to  one  of  the  positions 
described  in  §  709.4(a)(l)-(8),  the 
individual's  refusal  to  take  a  polygraph 
examination  will  not  affect  the 
individual's  current  employment  status. 

(f)  If  an  individual  refuses  to  take  a 
polygraph  examination  as  part  of  the 
Accelerated  Access  Authorization 
Program.  DOE  must  terminate  the 
accelerated  authorization  process  and 
the  individual  may  continue  to  be 
processed  for  access  authorization 
under  the  standard  DOE  personnel 
security  process. 

(g)  Since  an  exculpatory  polygraph 
examination  is  administered  at  the 
request  of  an  individual.  DOE  and  its 
contractors  may  not  lake  any  adverse 
personnel  action  against  an  individual 
for  refusing  to  request  or  take  an 
exculpatory  polygraph  examination. 
DOE  and  its  contractors  may  not  record 
an  individual's  refusal  to  take  an 
exculpatory  polygraph  examination  in 
the  individual's  personnel  securify  file, 
or  any  investigative  file.  DOE  also  may 
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not  record  the  fact  of  that  refusal  in  a 
DOE  employee's  personnel  file. 

(h)  If  a  DOE  employee  refuses  to  take 
a  counterintelligence  polygraph 
examination,  DOE  may  not  record  the 
fact  of  that  refusal  in  the  employee's 
personnel  file. 

S  709.1  S    How  does  DOE  use  polygraph 
examination  results? 

(a)  If.  following  the  completion  of  the 
polygraph  test,  there  are  any  unresolved 
issues,  the  polygraph  examiner  must 
conduct  an  in-depth  interview  of  the 
individual  to  address  those  unresolved 
issues. 

(b)  If,  after  the  polygraph 
examination,  there  are  remaining 
unresolved  issues  that  raise  significant 
questions  relevant  to  the  individuals 
access  to  the  information  or 
involvement  in  the  activities  that 
iustified  the  polygraph  examination, 
DOE  must  so  advise  the  individual  and 
provide  an  opportimity  for  the 
individual  to  undergo  an  additional 
polygraph  examination.  If  the  additional 
polygraph  examination  is  not  sufficient 
to  resolve  the  matter.  DOE  must 
undertake  a  comprehensive 
investigation  of  the  individual,  using 
the  polygraph  examination  as  an 
investigative  lead. 

(c)  The  Office  of  Counterintelligence 
(OCl)  will  conduct  an  eligibility 
evaluation  that  considers  examination 
results,  the  individual's  personnel 
security  file,  and  other  pertinent 
information.  If  uiu^solved  issues  remain 
at  the  time  of  the  eligibility  evaluation, 
DOE  will  interview  the  individual  if  it 

is  determined  that  a  personal  interview 
will  assist  in  resolving  the  issue.  No 
denial  or  revocation  of  access  will  occur 
until  the  eligibility  evaluation  is 
completed. 

(d)  Following  the  eligibility 
evaluation,  D/OCl  must  recommend,  in 
writing,  to  the  Program  Manager 
responsible  for  the  access  that  the 
individual's  access  be  approved  or 
retained,  or  denied  or  revoked. 

( 1)  If  the  Program  Manager  agrees 
with  the  recommendation,  the  Program 
Manager  vrill  notify  the  individual,  in 
writing,  that  the  individual's  access  has 
been  approved  or  retained,  or  denied  or 
revoked. 

(2)  If  the  Program  Manager  disagrees 
with  the  D/Oa's  recommendation  the 
matter  will  be  referred  tt>  the  Secretary' 
for  a  final  decision. 

(3)  If  the  Program  Manager  denies  or 
revokes  the  individual's  access,  and  the 
individual  is  a  DOE  employee,  DOE  may 
reassign  the  individual  or  realign  the 
individual's  duties  within  the  local 
conunuting  area  or  take  other  actions 
consistent  with  the  denial  of  access. 


(4)  If  the  Program  Manager  denies  the 
individual's  access  and  the  individual  is 
an  applicant  for  omplo>'ment. 
assignment,  or  detail  to  one  of  the 
positions  described  in  709.4(a)(l)-(8), 
DOE  and  its  contractors  may  refuse  to 
employ,  assign  or  detail  the  individual 
to  the  identified  position. 

(5)  If  the  Program  Manager  revokes 
the  access  of  an  individual  assigned  or 
detailed  to  DOE,  DOE  may  remove  the 
individual  &om  access  to  the 
information  that  justified  the  polygraph 
examination  and  return  the  individual 
to  the  agency  of  origin. 

(6)  If  the  Program  Manager  denies  or 
revokes  the  access  for  an  individual 
applying  for  a  DOE  access  authorization 
or  already  holding  a  DOE  access 
authorization.  DOE  may  initiate  an 
administrative  review  of  the 
individual's  clearance  eligibility  under 
the  DOE  regulations  governing 
eligibility  for  a  securitv  clearance  at  10 
CFR  part  710. 

(71  For  cases  involving  a  question  of 
loyalty  to  the  United  States,  DOE  may 
refer  the  matter  to  the  FBI  as  required 
by  section  145d  of  the  AEA. 

(e)  DOE  and  contractor  employees, 
applicants  for  employment,  and  other 
individuals  assigned  or  detailed  to 
Federal  positions  within  DOE  whose 
access  to  the  categories  described  in 

§  709.4(a)(l)-(8)  is  denied  or  revoked 
may  request  reconsideration  by  the 
relevant  head  of  the  departmental 
element,  as  identified  in  the  notice  of 
denial  or  revocation.  Individuals  who 
decline  to  take  the  counterintelligence 
scope  polygraph  examination  will  not 
be  afforded  these  reconsideration  rights 

(f)  Utilizing  the  DOE  security  criteria 
used  to  grant  or  deny  access  to  classified 
information.  OCI  will  make  a 
determination  whether  an  individual 
completing  a  counterintelligence 
polygraph  examination  has  made 
disclosures  that  warrant  referral,  as 
appropriate,  to  the  Office  of  Security 
and  Emergency  Operations  or  the 
Manager  of  the  applicable  Operations 
Office.  OQ  will  not  report  minor 
security  infractions  that  do  not  create  a 
serious  question  as  to  the  individual's 
eligibiUty  for  a  personnel  security 
clearance. 

Subpart  C — Safeguarding  Privacy  and 
Employee  Rights 

§  709.21    When  is  an  individual  notified  that 
a  polygraph  sxaminatlon  Is  scheduled? 
When  a  polygraph  examination  is 
scheduled.  DOE  must  notify  the 
individual,  in  writing,  of  the  date,  time, 
and  place  of  the  polygraph  examination, 
and  the  individual's  right  to  obtain  and 
consult  with  legal  counsel  or  to  secure 


another  representative  prior  to  the 
examination.  DOE  must  provide  a  copy 
of  this  part  to  the  individual.  The 
individual  must  receive  the  notification 
at  least  ten  days,  excluding  weekend 
days  and  holidays,  before  the  time  of  the 
examination  except  when  good  cause  is 
shown  or  when  the  individual  waives 
the  advance  notice  provision. 

S  709.22    What  rights  to  counsel  or  other 
lepresanlation  does  an  individual  twvs? 

(a)  At  the  individual's  own  expense, 
an  individual  has  the  right  to  obtain  and 
consult  with  legal  counsel  or  another 
representative  prior  to  the  polygraph 
examination.  The  counsel  or 
representative  may  not  be  present 
during  the  polygraph  examination.  No 
one  other  than  the  individual  and  the 
examiner  may  be  present  in  the 
examination  room  during  the  polygraph 
examination. 

(b)  At  the  individual's  own  expense, 
an  individual  has  the  right  to  obtain  and 
consult  with  legal  counsel  or  another 
representative  at  any  time  during  an 
interview  conducted  in  accordance  with 
§  709.15(c). 

§  709.23  How  does  DOE  obtain  an 
Individual's  consent  to  a  polygraph 
examination? 

DOE  may  not  administer  a  polygraph 
examination  unless  DOE  has: 

(a)  Notified  the  individual  of  the 
polygraph  examination  in  vrating  in 
accordance  with  §  709.21;  and 

(b)  Obtained  written  consent  from  the 
individual.' 

§  709.24  What  other  information  Is 
provided  to  ttw  Individual  prior  to  a 
polygraph  examination? 

Before  administering  the  polygraph 
examination,  the  examiner  must: 

(a)  Inform  the  individual  of  the  use  of 
audio  and  video  recording  devices  and 
other  observation  devices,  such  as  two- 
way  mirrors  and  observation  rooms; 

(b)  Explain  to  the  individual  the 
characteristics  and  nature  of  the 
polygraph  Instrument  and  examination; 

(c)  Explain  the  physical  operation  of 
the  instrument  and  the  procedures  to  be 
followed  diuing  the  examination; 

(d)  Review  with  the  individual  the 
control  questions  and  relevant  questions 
to  be  asked  during  the  examination; 

(e)  Advise  the  individual  of  the 
individual's  privilege  against  self- 
incrimination;  and 

(f)  Provide  the  individual  with  a  pre- 
addressed  envelope  addressed  to  the  D/ 
OCI  in  Washington,  D.C.,  which  may  be 
used  to  submit  conmients  or  complaints 
concerning  the  examination. 


§  709.25    Are  there  limits  on  use  of 
polygraph  examination  results  that  reflect 
"deception  indicated"  or  "no  opinion"? 

(a)  DOE  or  its  contractors  may  not: 

(1)  Take  an  adverse  personnel  action 
against  an  individual  solely  on  the  basis 
of  a  polygraph  examination  result  of 
"deception  indicated"  or  "no  opinion"; 
or 

(2)  Use  a  polygraph  examination  that 
reflects  "deception  indicated"  or  "no 
opinion"  as  a  substitute  for  any  other 
required  investigation. 

(b)  The  Secretary  or  the  D/OCI  may 
suspend  an  indiviciual's  access  based 
upon  a  written  determination  that  the 
individual's  admission  of  involvement 
in  one  or  more  of  the  activities  covered 
by  the  counterintelligence  polygraph, 
when  considered  in  the  context  of  the 
individual's  access  to  one  or  more  of  the 
high  risk  programs  identified  in 

§  709.4(a)(lH81,  poses  an  unacceptable 
risk  to  national  security  or  defense.  In 
such  cases.  DOE  will  investigate  the 
matter  immediately  and  make  a 
determination  of  whether  to  revoke  the 
individual's  access. 

§  709.26    How  does  DOE  protect  the 
confidentiality  of  polygraph  examination 
records? 

(a)  DOE  owns  all  polygraph 
examination  records  and  reports. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  Office  of 
Counterintelligence  maintains  all 
polygraph  examination  records  and 
reports  in  a  system  of  records 
established  under  the  Privacy  Act  of 
1974,  5  U.S.C.  552a. 

(c)  The  Office  of  Intelligence  also  may 
maintain  polygraph  examination  reports 
generated  with  respect  to  individuals 
identified  in  §  709.4(a)(2)  in  a  system  of 
records  established  under  the  Privac)' 
Act. 

(d)  Polygraph  examination  records 
and  reports  used  to  make  AAAP 
determinations  or  generated  as  a  result 
of  an  exculpatory  personnel  security 
polygraph  examination  are  maintained 
in  a  system  of  records  established  under 
the  Privacy  Act  of  1974. 


(e)  DOE  must  afford  the  full  privacy 
protection  provided  by  law  to 
information  regarding  an  employee's 
refusal  to  take  a  polygraph  examination. 

(f)  With  the  exception  of  the 
poly^ph  report,  all  other  polygraph 
examination  records  are  destroyed 
ninety  days  after  the  eligibility 
evaluation  is  completed,  provided  that  a 
favorable  recommendation  has  been 
made  to  grant  or  continue  the  access  to 
the  position.  If  a  recommendation  is 
made  to  deny  or  revoke  access  to  the 
information  or  involvement  in  the 
activities  that  justified  conducting  the 
polygraph  examination,  then  all  the 
records  are  retained  at  least  until  the 
final  resolution  of  any  request  for 
reconsideration  by  the  individual  or  the 
completion  of  any  ongoing 
investigation 

Subpart  D — Polygraph  Examination 
and  Examiner  Standards 

§  709.31     What  are  the  DOE  sUndards  for 
polygraph  examinations  and  polygraph 
examirters? 

(a)  DOE  adheres  to  the  procedures  and 
standards  established  by  the  Department 
of  Defense  Polygraph  Institute  (DODPI). 
DOE  administers  only  DODPI  approved 
testing  formats. 

(b)  A  polygraph  examiner  may 
administer  no  more  than  five  polygraph 
examinations  in  any  twenty-four  hour 
period.  This  does  not  include  those 
instances  in  which  an  individual 
voluntarily  terminates  an  examination 
prior  to  the  actual  testing  phase. 

(c)  The  polygraph  examiner  must  be 
certified  to  conduct  polygraph 
examinations  under  this  part  by  the 
DOE  Psychophysiological  Detection  of 
Deception/Polygraph  Program  Quality 
ConU-ol  Official. 

(d)  To  be  certified  under  paragraph  (c) 
of  this  section,  an  examiner  must  have 
the  following  minimum  qualifications: 

(1)  The  examiner  must  be  an 
experienced  counterintelligence  or 
criminal  investigator  with  extensive 
additional  training  in  using 
computerized  instrumentation  in 


Psychophysiological  Detection  of 
Deception  and  in  p.sychology. 
physiology,  interviewing,  and 
interrogation. 

(2)  The  examiner  must  have  a 
favorably  adjudicated  single-scope 
background  investigation,  complete  a 
counterintelligence-scope  polygraph 
examination,  and  must  hold  a  "Q" 
access  authorization,  which  is  necessary 
for  access  to  Secret  Restricted  Data  and 
Top  Secret  National  Security 
Information.  In  addition,  he  or  she  must 
have  been  granted  SCI  access  approval. 

(3)  The  examiner  must  receive  basic 
Forensic  Psychophysiologica!  Detection 
of  Deception  training  from  the  DODPI. 

(4)  The  examiner  must  be  certified  by 
DOE  to  conduct  the  follovdng  tests; 

(i)  Test  for  Espionage.  Sabotage,  and 
Terrorism; 

(ii)  Countcrintelligence-Scope 
Polygraph  Tests; 

(iii)  Zone  Comparison  Tests; 

(iv)  Modified  General'^estion  Tests; 

(v)  Peak  of  Tension  Tests;  and. 

(vi)  Relevant  and  Irrelevant  and 
Directed  Lie  Control  Tests. 

§709.32     What  are  the  training 
requirements  lor  polygraph  examiners? 

(a)  Examiners  must  complete  an 
initial  training  course  of  thirteen  weeks, 
or  longer,  in  conformance  with  the 
procedures  and  standards  established  bv 
DODPI. 

(b)  Examiners  must  undergo  aimual 
continuing  education  for  a  minimum  of 
forty  hours  training  within  the 
discipline  of  Forensic 
Psychophysiological  Detection  of 
Deception. 

(c)  The  following  organizations 
provide  acceptable  curricula  to  meet  the 
training  requirement  of  paragraph  (b)  of 
this  section: 

(1)  American  Polygraph  Association. 

(2)  American  Association  of  Police 
Polygtaphisls.  and 

(3)  Department  of  Defense  Polygraph 
Institute. 
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PART  710— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO 
CLASSIFIED  MATTER  OR  SPECIAL 
NUCLEAR  MATERIAL 

2.  The  authority  citation  for  part  710 
continues  to  read  as  follows: 

Authority:  Sec.  145,  68  Stat.  942  (42  U.S.C. 
2165)  and  sec.  161,  68  Stat.  948  (42  U.S.C. 
2201);  E.O.  10450.  3  CFR  1949-1953  Comp.. 
p.  936,  as  amended;  E.O.  10865,  3  CFR  1959- 
1963  Comp.,  p.  398.  as  amended.  3  CFR 
Chap.  rV;  sec.  104(c).  38  Stat.  1237  (42  U.S.C. 
5814);  sec.  105(a).  88  Stat.  1238  (42  U.S.C. 
5815);  sees.  641.  644,  646,  91  Stat.  598,  599 
(42  U.S.C.  7251.  7254,  and  7256). 

3.  In  §  710.57  (subpart  B),  paragraphs 
(f)  through  (i)  are  redesignated  as 


paragraphs  (gj  through  (jj  and  a  new 
paragraph  (f)  is  added  to  read  as  follows: 

$710.57    Supervisoty  review. 

*        *        *        *        * 

(f)  Applicants  tentatively  selected  for 
PSAP  positions  and  each  individual 
occupying  a  PSAP  position,  but  not  yet 
holding  a  PSAP  access  authorization, 
must  submit  to  a  polygraph  examination 
imder  10  CFR  part  709. 


PART  71 1— PERSONNEL  ASSURANCE 
PROGRAM  (PAP) 

4.  The  authority  citation  for  part  711 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  2201(p),  7191. 


5.  In  §711.5: 

a.  Paragraph  [b)(6)  is  amended  by 
removing  the  word  "and"  from  the  end 
of  the  paragraph; 

b.  Paragraph  (b)(7)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  '*;  and"  in  its 
place;  and 

c.  Paragraph  (b)(8)  is  added  to  read  as 
follows: 

S  71 1 .5    General  raqulrenients. 

***** 

(b)*   *   * 

(8)  Be  eligible  for  a  polygraph 
examination  under  10  CFR  part  709. 

***** 
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DEPAFTTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Special 
Education — Technology  and  Media 
Sarvices  for  Individuals  With 
Disabilities  Program 

agency:  Department  of  Education. 
ACnOft:  Notice  inviting  public 
comments. 

SUIMIARY:  Section  687(c)(2)  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  as  amended,  requires  that, 
after  September  30,  20O1 ,  funds  from  an 
award  made  under  this  authority  may 
only  be  used  for  video  description  and 
captioning  of  educational,  news,  and 
informational  television,  videos,  or 
materials.  The  Secretary  of  Education 
invites  comments  and  recommendations 
from  the  public  on  what  the  term 
"educational,  news,  and  informational" 
encompasses  in  reference  to  the 
description  and  captioning  of  television, 
videos,  and  materials. 
DATES:  All  comments  must  be  received 
by  the  Depariment  on  January  18,  2000. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Debra  Sturdivant,  Office 
of  Special  Education  and  Rehabilitative 
Services.  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW..  Room  3527, 
Switzer  Btiilding,  Washington,  DC 
20202-2641.  FAX:  (202)  205-8105  (FAX 
is  the  preferred  method  for  requesting 
information).  Telephone;  (202)  205- 
8038.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address:  comments@ed.gov 

You  must  include  the  phrase 
"educational  media  activities"  in  the 
subject  line  of  your  electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Sturdivant  (202)  205-8038  or  Jo 
Ann  McCann  (202)  205-8475,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Washington  DC  20202- 
2641.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 
SUPPLEHE^aARY  INFORMATX)N: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  what  the  term  "educational, 
news,  and  informational  "means  in 
reference  to  the  description  and 
captioning  of  television,  videos  or 
materials. 


During  and  after  the  comment  period, 
you  may  Inspect  all  public  comments 
concerning  this  issue  in  Room  3512,  330 
C  Street  SW.,  Washington,  DC,  between 
the  hours  of  8:30  a.m.  and  4  p.m.. 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

On  request,  we  will  supply  an 
appropriate  aid.  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  you  may  call  (202)  205-8113  or 
(202)  260-9895.  If  you  use  a  TDD,  you 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

Background 

On  June  4, 1997,  the  President  signed 
into  law  Public  Law  105-17,  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1997.  In  accordance 
with  section  687(c)(2)  of  the  amended 
IDEA,  after  September  30,  2001,  funds 
from  an  award  made  under  this 
authority  may  only  l>e  used  for  video 
description  and  captioning  of 
educational,  news,  and  informational 
television,  videos,  or  materials.  Based 
on  this  provision,  the  Secretary 
proposes  to  provide  guidance  to 
awardees  as  well  as  potential  applicants 
regarding  the  range  of  television,  videos, 
or  materials  appropriate  for  description 
or  captioning  under  this  program.  After 
September  30,  2001 ,  an  awardee  may  be 
required  to  substitute  some  or  all  of  the 
television,  videos,  and  materials  that  it 
describes  or  captions  under  an  award 
made  under  this  authority  with  different 
television,  videos,  and  materials  in 
order  to  comply  with  the  requirement 
that  all  videos  description  and 
captioning  be  of  educational,  news,  or 
informational  programming  and 
materials. 

The  Department  ciurently  provides 
fimding  for  the  description  of  network 
and  cable  television  programming  and 
home  videos,  which  makes  television 
programming  and  home  videos  more 
accessible  to  individuals  who  are  bUnd 
or  have  low  vision.  In  addition  to 
presenting  the  visual  elements  of  a 
television  progriam  or  home  video, 
description  helps  these  individuals  to 
better  understand  concepts  such  as 
facial  expressions,  body  language, 
fashion,  colors,  shapes  and  relative 
sizes. 

The  Department  currently  funds  the 
description  of  a  limited  number  of 
programs  for  PBS.  Nostalgia  Television, 
Turner  Classic  Movies,  and 
Kaleidoscope  Television.  Additional 
hours  of  programming  are  available  on 
the  World  Wide  Web  at 
NarrativeTV.com.  Popular  videos  are 


described  and  made  available  for  sale  to 
individuals.  Many  libraries  also 
purchase  these  described  versions  for 
their  patrons.  Described  movies  include 
such  movies  as  Dumbo,  Sneakers,  The 
Rock,  Casablanca,  and  Jurassic  Park. 

The  Department  also  provides 
funding  for  the  closed  captioning  of 
television  and  videos,  which  provides  a 
visual  presentation  of  the  audio  portion 
and  enables  individuals  who  are  deaf  or 
hard  of  hearing  to  watch  television  or 
videos  along  with  their  non-disabled 
family  members  and  peers.  Individuals, 
who  can  hear,  as  well  as  those  with  a 
hearing  loss,  may  also  advance  their 
literacy  skills  through  incidental 
learning  by  watching  captioned 
television  or  videos. 

The  Department  currently  funds  a 
wide  range  of  closed  captioned  national 
television  programming.  Department 
funded  captioned  programming  is 
available  on  the  major  networks.  ABC, 
CBS,  NBC,  FOX,  and  Telemundo,  which 
broadcasts  and  is  captioned  in  Spanish, 
as  well  as  on  a  wide  variety  of  cable 
networks  such  as  ESPN,  DISCOVERY, 
The  History  Channel,  PAX-TV, 
Nickelodeon,  Lifetime,  SCI-FI,  MSNBC, 
CNN  Headline  News,  and  Disney. 

Closed  captioned  news  and  public 
information  programming  includes 
major  national  broadcast  news  and  cable 
news.  Closed  captioned  children's 
programming  includes  Sesame  Street. 
Saturday  morning  cartoons,  nature 
prograimning  and  children's  specials. 
Closed  captioned  daytime  programming 
provides  access  to  daytime  drama,  talk 
shows,  baby  care,  and  home  and  family 
programming.  Closed  captioning  of 
sports  programming  provides  access  to 
major  regional  and  national  sporting 
events,  including  foott)all,  baseball,  golf, 
soccer,  tennis,  hockey,  and  fishing. 
Closed  captioned  syndicated  programs 
make  it  possible  to  have  captioned 
versions  of  the  reruns  of  programs  such 
as  "M*A*S*H".  "I  Love  Lucy", 
"Beverly  Hillbillies",  and  the  "Twilight 
Zone". 

The  Department  provides  funding  for 
projects  to  close  caption  local  news 
programming  in  cities  across  the 
coimtry. 

The  Department  also  provides 
funding  for  open  captioning  of 
educational  videos.  Open  captioned 
videos,  which  include  a  small 
percentage  in  Spanish,  are  used  by 
students  and  other  individuals  who  are 
deaf  or  hard  of  hearing,  and  teachers, 
parents  and  other  individuals  directly 
involved  in  activities  promoting  the 
advancemert  of  individuals  who  are 
deaf  or  hard  ot  hearing.  Popular  open 
captioned  educational  videos  funded  by 
the  Department  include  shows  on  deaf 


culture,  sign  language,  holidays, 
science,  social  studies,  and  history. 
Sample  titles  include.  "Deaf  Cultiu-e 
Lecture".  'Playing  in  the  Park"  and 
"Read  Any  Good  Fingers  Lately". 

Intetgovemmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  goverrunents  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 


This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ecrgov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 


toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  tiiis  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Regislcr  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wwu'. access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.327:  Technolog)'  and  Media 
Services  for  Individuals  with  Disabilities 
Program) 

Dated:  December  t3. 1999. 
fudith  E.  Heuinano, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(PR  Doc  99-32722  Filed  12-16-99:  8:45  am) 
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REMINDERS 

The  rtems  In  this  list  were 
edJtonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
Itiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  17, 
1999 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Real  estate  and  chattel 
appraisals;  regulatory 
streamlining;  publisfied 
11-17-99 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations; 
Real  estate  and  chattel 
appraisals;  regulatory 
streamlining;  published 
11-17-99 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations 
Real  estate  and  chattel 
appraisals;  regulatory 
streamlining;  published 
11-17-99     . 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Real  estate  arxj  chattel 
apraisals;  regulatory 
streamlining;  published 
11-17-99 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Corporate  officials  or  other 
persons  to  receive 
service;  designation; 
published  11-17-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Bifenrin;  published  12-17-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products; 
New  drug  applications — 
Neomycin  sulfate; 
published  12-17-99 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Oklahoma;  published  12-17- 
99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  ar>d  mahne  parades: 
Ambassador  Construction 
Fireworks  Display.  Hudson 
River;  published  12-17-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospatiale;  published  11- 

12-99 
Alrtxjs;  puUished  11-12-99 
Boeing;  published  11-12-99 
Bombardier  published  1 1  - 

12-99 
Domier;  published  11-12-99 
Eurocopter  Deutschlar>d 

GmbH;  published  12-2-99 
McDonnell  Douglas: 

published  11-12-99 
Raytfieon:  published  11-12- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Servica 

Eggs  and  egg  products: 
Shell  eggs;  refhgeration 
requirements;  comments 
due  by  12-21-99; 
published  10-22-99 
Sheep  and  lamb  proriKition. 
research,  and  information 
order;  comments  due  by  12- 
23-99:  published  11-23-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
bisor>— 

State  and  area 
classificatkxis; 
comments  due  by  12- 
20-99;  published  10-20- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 


Beluga  whale.  Cook  Inlet. 
AK.  stock  designation  as 
depleted;  comments  due 
by  12-20-99:  published 
10-19-99 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  12-20-99; 
published  11-4-99 
Magnuson-Stevens  Act 
provisions — 
Essential  fish  hat>itat; 
comments  due  by  12- 
23-99;  published  11-8- 
99 
Marine  mammals: 
Incklental  taking — 
BP  Exploration  (Alaska): 
Beaufort  Sea;  offshore 
oil  and  gas  platforms 
construction  and 
operation;  comments 
due  by  12-21-99: 
published  10-22-99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Information  disclosure; 
comments  due  by  12-20- 
99;  published  10-21-99 
Civilian  health  and  medical 
program  of  uniformed 
senrices  (CHAMPUS): 
TfllCARE  program- 
Double  coverage;  third 
party  recoveries; 
comments  due  by  12- 
20-99;  published  10-19- 
99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards; 
Generic  maximum 
achievable  control 
technology 

Surge  control  and  bottoms 
receiver  vessels; 
comnwnts  due  by  12- 
22-99;  published  11-22- 
99 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Pre-productk>n  certification 
procedures;  compliance 
assurance  programs; 
reconsideration  petition; 
comments  due  by  12- 
20-99:  published  11-S- 
99 
Air  programs; 
Outer  Continental  Sfielf 
regulations — 
California;  consistency 
update:  comments  due 


by  12-20-99:  published 
11-19-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Indiana;  comments  due  by 
12-20-99;  published  11- 
18-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
12-20-99;  published  11- 
19-99 
Colorado  el  al.;  comments 
due  by  12-20-99; 
published  11-19-99 
Indiana;  comments  due  tjy 
12-20-99;  published  11- 
18-99 
Source-specific  plans — 
Salt  River  Pima-Maricopa 
Indian  Community,  AZ: 
comments  due  by  12- 
23-99;  published  11-23- 
99 
Salt  River  Pima-Maricopa 
Irxfian  Community,  AZ; 
comments  due  by  12- 
23-99;  published  11-23- 
99 
Pesticide  programs: 
Pesticide  container  and 
containment  standards: 
comments  due  t)y  12-20- 
99;  published  10-21-99 
Pesticides;  tolerar>ces  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Metolachior:  comments  due 
by  12-20-99:  published 
10-21-99 
Pyriproxyfe  i;  comments  due 
by  12-20-99:  published 
10-21-99 
Pyrithiobac  sodium  salt; 
comments  due  by  12-20- 
99:  published  10-20-99 
Sethoxydim;  comments  due 
by  12-20-99:  published 
10-21-99 
Tebufenozide,  etc.; 
comments  due  by  12-20- 
99:  published  10-21-99 
Superfurid  program: 
National  oil  and  hazardous 
substarKes  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-21-99:  published 
10-22-99 
Toxic  substances: 
Inventory  update  rule: 
amendments;  comments 
due  by  12-24-99: 
published  10-22-99 
Significant  new  uses — 
Ethane.  2-chtoro-l, 1,1,2- 
tetrafluoro-.  etc.; 


i»mments  due  by  12- 
20-99;  published  11-19- 
99 
Water  programs: 
Water  quality  planning  and 
management;  comments 
due  by  12-22-99; 
published  10-1-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  stations:  table 
of  assignments: 
Florida:  comments  due  t)y 
12-23-99;  published  11-4- 
99 
Georgia;  comments  due  by 
12-23-99:  published  11-4- 
99 
Texas:  comments  due  by 
12-20-99:  published  11-2- 
99 
Radio  and  television 
broadcasting: 
Class  A  low  power 
television  service; 
establishment:  comments 
due  by  12-21-99: 
published  10-22-99 
Radio  stations:  table  of 
assignments: 

Louisiana:  comments  due  by 
12-20-99:  published  il-4- 
99 
Ohio;  comments  due  by  12- 
20-99;  published  11-4-99 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Asset  purchase  restrictions: 
comments  due  by  12-20-99, 
published  9-21-99 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Franchising;  disclosure 
requirements  and 
prohibitions;  comments 
due  by  12-21-99: 
published  10-22-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biological  products: 
Blood  safety  initiative; 
comment  period  extended 


and  public  meeting; 
comments  due  by  12-22- 
99;  published  11-9-99 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
3,9-bis(2.4-bis(l-methyl-1- 
phenylethyt)phenoxy]- 
2.4.8.10-tetraoxa-3.9- 
diphosphaspiro 
[5.5]undecane; 
comments  due  by  12- 
23-99:  published  11-23- 
99 
Human  drugs  and  biological 
products: 

Evidence  to  demonstrate 
efficacy  of  new  drugs 
against  lethal  or 
pemianently  disabling 
toxic  substances  when 
efficacy  studies  ethically 
cannot  be  conducted; 
comments  due  by  12-20- 
99:  published  10-5-99 
ProtectHjn  of  human  sut)iects: 
Investigational  human  drugs 
and  biologies; 
determination  that 
informed  consent  is  not 
feasible  or  is  contrary  to 
tiest  interests  of 
recipients,  etc.:  comments 
due  by  12-20-99: 
published  10-5-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Public  housing  resident 
management  corporations; 
direct  funding;  comments 
due  by  12-20-99; 
published  10-21-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
Concession  contracts: 
solicitation,  award,  and 
administration 
Economic  analysis; 
comments  due  by  12-22- 
99:  published  11-22-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Samples  used  to  determine 
respirable  dust  level  when 


quartz  is  present:  program 
pohcy  letter;  comments 
due  by  12-23-99; 
published  11-23-99 
NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards 
Solid  matenals  release  at 
licensed  facilities: 
regulatory  framewortc 
comments  due  by  12-22- 
99:  published  10- 19-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  manne  officers  and 
seamen: 

Manning  requirements — 
Federal  pitotage  for 
foreign-trade  vessels  in 
Maryland;  comments 
due  by  12-20-99; 
published  10-21-99 
Ports  and  watenvays  safety: 
New  York  Harbor,  NY: 
safety  zone;  comments 
due  by  12-20-99: 
publisfied  11-19-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certification  and 

operations: 

Digital  flight  data  recorder 
regulations  for  Boeing  737 
airplanes  and  for  Part  125 
operations:  revisions: 
comments  due  by  12-20- 
99:  published  11-18-99 
AinATorthiness  directives: 

Bob  Fields  Aerocessories: 
comments  due  by  12-23- 
99;  published  10-29-99 

Boeirig;  comments  due  t>y 
12-20-99;  published  11-5- 
99 

Bombardier;  comments  due 
by  12-22-99:  published 
11-22-99 

Cessna;  comments  due  by 
12-20-99:  published  11-4- 
99 

Fokker;  comments  due  by 
12-20-99:  published  11- 
19-99 


Lockheed:  comments  due 
by  12-23-99:  pubUshad 
11-8-99 

McDonnell  Douglas; 
comments  due  by  12-20- 
99;  published  11-4-99 

Pilatus  Aircraft  Ltd ; 
comments  due  by  12-23- 
99.  published  11-23-99 
Class  C  airspace;  comments 

due  by  12-23-99:  published 

11-5-99 

Class  E  airspace;  comments 
due  by  12-23-99;  published 
1 1  -23-99 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety 
Gas  transmission  and 
hazardous  liquid  pipelines 
in  high  consequence 
areas;  enhanced  safety 
and  environmental 
protection:  comments  due 
by  12-20-99:  published 
10-21-99 

TREASURY  DEPARTMENT 
Customs  Service 
Financial  and  accounting 
procedures: 

Customs  duties,  taxes,  fees 
and  interest, 
underpayments  and 
overpayments  interest: 
comments  due  Ijy  12-20- 
99;  published  10-20-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

lr>come  taxes: 

Qualified  lessee  construction 
allowances:  sfKirt-term 
leases;  comments  due  t}y 
12-20-99:  published  9-20- 
99 

Tax-exempt  bonds  issued 
by  State  and  local 
governments,  arbitrage 
and  related  restrictions, 
definition  of  inyestment- 
type  property;  comments 
due  by  12-23-99; 
published  8-25-99 
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LIST  OF  PUBUC  LAWS 

TTiis  IS  a  continuing  list  ot 
public  bills  from  the  current 
session  ot  Congress  which 
have  become  Federal  laws.  11 
may  be  used  in  conjunction 
with  ■PLUS"  (Public  Laws 
Update  Sefvice)  on  202-523- 
6641,  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg . 


The  text  of  laws  is  not 
published  In  the  Faderal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  tomi  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access  .gpo.  gov/nara/ 
index.html.  Some  laws  may 
rwt  yet  be  availabte. 


H.R.  3443/P.L.  106-169 

Foster  Care  Independence  Act 
of  1999  (Dec.  14,  1999;  113 
Stat.  1822) 
Last  List  December  15,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 


subscnt)e,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
Iistserv9www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  ot  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFR    SMITH212J 

JOHN    SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


/•••■ 

DEC97R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AF1UX3    SMITH212J 
:  JOHN    SMITH 

•  212    MAIN    STREET 

•  FOI^ESTVILLE   MD    20704 


I- 

DEC97R  I 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373.  ' 

To  in^ire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Branch  Mail 
Stop:  SSOM.  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Orber  Procftssing  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Eaty! 
CH  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (2«2)  512-225* 

Phone  your  orders  (262)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n   GPO  Deposit  Account         |     |     M     I    PH  -  fl 
[J   VISA       n  MasterCard  Account 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 
May  we  make  your  name/addieas  availatile  to  odief  mailers?      \_^   \      \ 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pinsburgh,  PA  15250-7954 


Public  Laws 


106th  Congress,  2nd  Session,  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  ttie  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  tfie  President, 
Legislative  history  references  appear  on  each  law  Subscription  sen/ice  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  f06th  Congress,  2nd  Session,  1999, 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www,access  gpo  gov/nara/indexhtml 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I    XXlo.  enter  my  subscriptjonfs)  as  follows: 


*6216 


Charge  your  order. 
If»  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


sul>scriptions  to  PUBLIC  LAWS  for  the  106(h  Congress,  2nd  Session,  1999  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $    

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  addresVanenlion  line 


Price  includes  regular  domestic  postage  and  liandUng  and  is  subject  lo  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  lo  the  Supenntendent  of  Documents 

n  GPO  Deposit  Account         |     |     |     |     |     |     |     l-fl 
I     I   VISA       n  MasterCard  Account 


(Please  type  or  print) 


City,  Slau,  ZIP  code 


Daytime  phone  including  area  code 


Puichase  order  numlier  (optional  i 

May  ««  make  your  namcMdicss  availaMe  lo  odier  maiefs? 


VES  NO 


CL 


(Credil  card  expiration  dale) 


Thank  you  for 
your  order! 


Authorizing  signature  i^ 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  PiUsburgh,  PA  15250-7954 


Microfiche  Editions  Available.., 


Federal  Register 

The  Federal  Register  Is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Cotle  of  Federal  Regidations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Cun-ent  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


OrOer  Processing  CoOe 

♦5419 

I — I  YKa,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  SI  10 
D  One  year  at  $247  each 


Charge  your  ortter.  BK<  ^Sj* 

Hs  Easy!  'WW  mSmm 

To  fax  your  orders  (202»  512-2250 

Phone  your  orders  (202)  512-1800 


Code  of  Federal  Regulations  (CFRM7) 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/altenuon  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Please  type  or  print) 


n  VISA       CD  MasteiCard  Account 


Tm-n 


City.  State.  ZIP  code 


Daytitnc  phone  including  area  code 


Purchase  order  nuratier  (optional) 

YES     NO 
MavwemakeyournaiiK/aildreKavalaliletoolherinaleis?     |_|  LJ 


(Credit  card  expiration  date  I 


Thank  you  for 
vour  order! 


Authorizing  signature  j^- 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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A  Service  of  the  U.S.  Government  Printing  Office 
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Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 

http;//www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice;  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1032 
[DA-00-02] 

Milk  in  the  Souttiem  Illinois-Eastern 
Missouri  Marketing  Area;  Suspension 
of  Certain  Provisions  of  tlie  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  suspension. 

SUMMARY:  This  document  suspends 
certain  sections  of  the  Southern  Ulinois- 
Eastem  Missouri  Federal  milk 
marketing  order  (Order  32).  The 
suspension  removes  a  portion  of  the 
pool  supply  plant  definition  of  Order 
32.  The  action  was  requested  by  Prairie 
Farms  Dairy,  Inc.  (Prairie  Farms),  and  is 
necessarj'  to  prevent  inefficient 
movements  of  milk  and  to  ensure  that 
producers  historically  associated  with 
Order  32  will  continue  to  have  their 
milk  priced  and  pooled  under  the  order. 
EFFECTIVE  DATE:  December  1,  1999. 
through  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist, 
USDA/AMS/Dairy  Programs,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  690-1932,  e-mail 
address  nicholas.memoli@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  November  23,  1999;  published 
December  1. 1999  (64  FR  67201). 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  poUcies.  unless  they 


Federal  Register 

Vol.  64.  No.  243 

Monday,  Decemt)er  20.  1999 


present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  iDe 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rale  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act.  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  SSOO.OOO,  and  a 
dair\'  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses."  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  poimds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

During  August  1999,  1,312  dairy 
farmers  were  producers  tmder  Order  32. 


Of  these  producers.  1.277  producers 
(i.e..  97%)  were  considered  small 
businesses.  For  the  same  month,  10 
handlers  were  pooled  under  Order  32, 
of  which  three  were  considered  small 
businesses. 

The  supply  plant  shipping  standard  is 
designed  to  ensure  that  the  market's 
fluid  needs  will  be  met.  The  suspension 
wiU  allow  a  supply  plant  operated  by  a 
cooperative  association  that  delivered 
milk  to  Order  32  pool  distributing 
plants  during  each  of  the  months  of 
September  1998  through  August  1999  to 
meet  the  Order's  pool  supply  plant 
standard  by  shipping  at  least  25  percent 
of  its  milk  to  pool  distributing  plants 
during  the  month  of  December  1999. 

Marketing  conditions  in  Order  32 
indicate  that  there  should  be  a  sufficient 
amount  of  local  milk  available  during 
the  requested  suspension  period  to 
supply  the  fluid  needs  of  the  market. 
The  suspension  should  reduce  or 
eliminate  the  need  to  make 
uneconomical  and  inefficient 
movements  of  milk  simply  to  meet  the 
Order's  supply  plant  shipping  standard. 
Thus,  this  rule  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  order  of  suspension  is  issued 
piusuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Southern  Illinois-Eastern 
Missouri  marketing  area. 

Statement  of  Consideration 

This  rule  suspends  a  portion  of  the 
pool  supply  plant  definition  of  the 
Southern  Illinois-Eastern  Missouri 
Federal  milk  marketing  order  for  the 
month  of  December  1999.  The  action 
allows  a  plant  operated  by  a  cooperative 
association  to  qualify  as  a  pool  supply 
plant  by  shipping  at  least  25  percent  of 
its  milk  to  pool  distributing  plants 
dining  December  1999  if  such  plant 
delivered  milk  to  Order  32  pool 
distributing  plants  during  each  of  the 
immediately  preceding  months  of 
September  1998  through  August  1999. 
Without  the  suspension,  such  plants 
would  have  to  meet  the  minimum  25 
percent  pool  supply  plant  standard  and 
at  least  75  percent  of  the  total  producer 
milk  marketed  in  that  12-month  period 
would  have  to  have  been  delivered  or 
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physically  received  at  pool  distributing 
plants  to  qualify  as  a  pool  supply  plant. 

In  Prairie  Farms'  letter  requesting  the 
suspension,  the  cooperative  indicates 
that  they  currently  operate  processing 
plants  in  Carlinville,  OIney,  and 
Quincy.  Illinois,  and  a  multi-product 
plant  in  Granite  City.  Illinois,  which  are 
all  regulated  under  the  Southern 
Illinois-Eastern  Missouri  order.  Prairie 
Farms  notes  that,  from  fiscal  year  1998 
to  fiscal  year  1999.  milk  processed  at 
their  Order  32  plants  was  approximately 
6  percent  higher  and  milk  production  of 
their  member  producers  also  increased 
about  8  percent.  Based  on  current 
market  trends  and  experiences  in  prior 
years,  the  cooperative  expects  an 
increase  in  milk  production  from  its 
member  producers  during  December 
1999.  Accordingly,  it  anticipates  having 
a  problem  pooling  all  of  its  member 
producers'  milk  and  the  milk  of  its 
suppliers  during  the  proposed 
suspension  period. 

Prairie  Farms  states  that  the 
suspension  would  provide  some  relief 
for  December  1999  and  prevent  large 
amounts  of  milk  from  being 
disassociated  with  the  order.  The 
cooperative  contends  that  the  action  is 
necessary  to  prevent  inefBcienI 
movements  of  milk  and  to  ensure  that 
producers  historically  associated  with 
Order  32  will  continue  to  have  their 
milk  priced  and  pooled  under  the  order. 
The  cooperative  points  out  that  a 
portion  of  the  supply  plant  provision 
was  suspended  in  December  1994  and 
January  1995  for  virtually  the  same 
reasons. 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  1.  1999  (64  FR  67201), 
concerning  the  proposed  suspension. 
Interested  persons  were  aSorded  an 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  One  comment 
letter,  from  Land  O'Lakes,  Inc..  was 
received.  Land  O'Lakes,  stated  that  it 
supported  the  proposed  suspension  and 
that  their  ability  to  keep  their  milk 
pooled  under  the  Southern  Illinois  order 
would  be  jeopardized  without  it.  No 
comments  were  received  in  opposition 
to  the  suspension. 

The  letter  from  Prairie  Farms 
requesting  this  suspension  requested  a 
2-month  suspension  period,  from 
December  1999  through  January  2000. 
This  2-month  suspension  period  was 
supported  in  the  data,  views,  and 
conunents  submitted  by  Prairie  Farms 
and  Land  O'Lakes.  However,  on 
December  8. 1999.  the  Department 
issued  an  order  implementing  11  new 
consolidated  Federal  orders  on  January 
1 .  2000.  Accordingly,  there  is  no  reason 
to  suspend  provisions  from  the 


Southern  Illinois-Eastern  Missouri  order 
for  the  month  of  January  2000  because 
that  order  will  cease  to  exist  on  January 
1 ,  2000. 

The  suspension  is  found  to  be 
necessary  for  the  purpose  of  assuring 
that  producers'  milk  will  not  have  to  be 
moved  in  an  uneconomic  and  inefficient 
manner  to  assure  that  producers  whose 
milk  has  long  been  associated  with  the 
Order  32  marketing  area  will  continue 
to  benefit  from  pooling  and  pricing 
under  the  order.  With  the  suspension. 
Order  32  supply  plants  will  still  be 
required  to  serve  the  Class  1  needs  of  the 
market.  However,  the  suspension 
should  reduce  or  eliminate  the  need  to 
make  expensive  and  inefficient 
movements  of  milk  simply  to  meet  the 
Order's  supply  plant  shipping  standard. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  period  of  December  1 .  1999. 
through  December  31, 1999,  the 
following  provision  of  the  order  does 
not  tend  to  effectuate  the  declared 
policy  of  the  Act; 

In  S  1032.7(b),  the  words  "and  75 
percent  of  the  total  producer  milk 
marketed  in  that  12-month  period  by 
such  cooperative  association  was 
delivered"  and  the  words  "and 
physically  received  at". 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  uimecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reQect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk: 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  One  comment  was 
received  in  support  of  the  action:  none 
were  received  in  opposition  to  it. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1032  is  amended 
as  follows: 

PART  1032— MILK  IN  THE  SOUTHERN 
ILLINOIS-EASTERN  MISSOURI 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1032  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

f  1032.7    (Suspended  In  part) 

2.  In  §  1032.7  paragraph  (b),  the  words 
"and  at  least  75  percent  of  the  total 
producer  milk  marketed  in  that  12- 
month  period  by  such  cooperative 
association  was  delivered"  and  the 
words  "and  physically  received  at"  are 
suspended  effective  December  1, 1999. 
through  December  31,  1999. 

Dated:  December  14. 1999. 
Richard  M.  McKee, 
Deputy  Administrator,  Daily  Programs. 
[FR  Doc.  99-32905  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Offlce  of  tha  Comptroller  of  ttie 
Cuirancy 

12  CFR  Part  24 

[Docket  No.  99-201 
RIN  15S7-AB6e 

Community  Development 
Corporations,  Community 
Development  Projects,  and  Other 
Public  Welfare  Investments 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  changing  its 
regulation  governing  national  bank 
investments  that  are  designed  primarily 
to  promote  the  public  welfare.  This  final 
rule  simplifies  the  prior  notice  and  self- 
certification  requirements  that  apply  to 
national  banks'  public  welfare 
investments;  permits  eligible  national 
banks  to  self-certif\'  any  public  welfare 
investment;  includes  the  receipt  of 
Federal  low-income  housing  tax  credits 
by  the  project  in  which  the  investment 
is  made  (directly  or  through  a  fund  that 
invests  in  such  projects)  as  an 
additional  way  of  demonstrating 
community  support  or  participation  for 
a  public  welfare  investment;  expands 
the  types  of  investments  that  a  national 
bank  may  self-certify  by  removing 
geographic  restrictions:  clarifies  that  the 
list  of  investments  that  were  authorized 


to  be  made  without  prior  approval  now 
is  illustrative  of  eligible  public  welfare 
investments;  revises  and  expands  the 
illustrative  list  of  eligible  public  welfare 
investments:  removes  the  private  market 
financing  requirement  for  public  welfare 
investments:  and  makes  clarifying  and 
technical  changes. 

Taken  together,  these  changes  will 
simplify  procedtual  requirements  and 
will  make  it  easier  for  national  banks  to 
make  public  welfare  investments, 
consistent  with  the  underlying  statutory 
authority. 

DATES:  January  19.  2000, 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Wides,  Director,  Community 
Development  Division,  (202)  874-4930: 
Michael  S.  Bylsma.  Director,  ■' 

Community  and  Consumer  Law 
Division,  (202)  874-5750:  or  Heidi  M. 
Thomas,  Senior  Attorney,  Legislative 
and  Regulatory  Activities  Division, 
(202)  874-5090,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW.  Washington.  DC  20219. 
SUPPLEMENTARY  INF0RMATK3N: 
The  Proposal 

On  June  10,  1999,  the  OCC  published 
a  notice  of  proposed  rulemaking 
(proposal)  to  amend  12  CFR  part  24,  the 
OCC's  rule  governing  national  banks' 
investments  in  community  development 
corporations  (CDCs).  community 
development  (CD)  projects,  and  other 
public  welfare  investments.  64  FR 
31160.  Part  24  implements  12  U.S.C. 
24(Eleventh),  which  authorizes  national 
banks  to  make  investments  designed 
primarily  to  promote  the  public  welfare, 
including  the  welfare  of  low-and 
moderate-income  conmiunities  and 
families,  subject  to  certain  percentage  of 
capital  limitations.  (The  investments 
authorized  pursuant  to  12  U.S.C. 
24(Eleventh)  are  referred  to  collectively 
as  "public  welfare  investments")  The 
proposal  sought  to  make  burden- 
reducing  changes  that  would  make  it 
easier  for  national  banks  to  use  the 
public  welfare  investment  authority  that 
the  statute  and  regulation  provide. 

Specifically,  we  proposed  simplifying 
the  prior  notice  and  self-certification 
requirements  that  apply  to  national 
banks'  public  welfare  investments: 
expanding  the  types  of  investments  a 
national  bank  may  self-certify  by 
removing  geographic  restrictions;  and 
permitting  an  eligible  conununity  bank 


'  Pan  24  defines  an  "eligible  ImiiIl"  as  a  national 
bank  that  is  well  capitalized,  has  a  composite  rating 
of  1  or  2  under  the  Uniform  Financial  tnstilutioos 
Rating  System  (the  ClWtELS  rating),  has  a 
Community  Roinvesiment  .\cl  ratinij  of 
"Outstanding"  or  "Satisfacton'."  and  is  not  sutifect 
to  a  cease  and  desist  order,  consent  order,  fofmal 


to  self-certify  any  public  welfare 
investment.  The  proposal  asked  whether 
the  OCC  should  modify  the 
requirements  for  demonstrating 
community  involvement  in  a  national 
bank's  public  welfare  investments,  other 
ways  in  which  we  could  simplif>'  part 
24  standards  or  streamline  procedures, 
and  about  its  impact  on  community 
banks 

Description  of  Comments  Received  and 
Final  Rule 

The  OCC  received  18  comments  on 
the  proposal.  These  comments  included: 
7  from  banks,  bank  holding  companies, 
and  related  entities;  8  from  community 
reinvestment  or  other  public  interest 
organizations;  and  3  from  banking  trade 
associations.  The  majority  of  the 
commenters  supported  the  proposed 
changes.  A  summary  of  the  comments 
and  a  description  of  the  final  rule 
follows. 

Communis  Benefit  Information 
Requirement  IS24.3(c)l 

Currently,  §  24.6  lists  certain  public 
welfare  investments  that  an  eligible 
bank  may  make  by  submitting  a  self- 
certification  letter  to  the  OCC  within  10 
working  days  after  it  makes  the 
investment,  provided  the  bank's 
aggregate  public  welfare  investments  do 
not  exceed  5  percent  of  the  bank's 
capital  and  surplus.  No  prior 
notification  or  approval  is  required.  For 
all  other  public  welfare  investments,  a 
national  bank  must  submit  an 
investment  proposal  to  the  OCC  for 
prior  approval.  Unless  otherwise 
notified  in  writing  by  the  OCC,  the 
proposed  investment  is  deemed 
approved  30  calendar  days  fi^m  the 
date  on  which  the  OCC  receives  the 
bank's  investment  proposal. 

Regardless  of  which  procedure 
applies.  S  24.3(c)  currently  requires  a 
national  bank  making  a  public  welfare 
investment  to  demonstrate  the  extent  to 
which  the  investment  benefits 
conununities  otherwise  served  by  the 
bank.  (The  requirement  of  §  24.3(c)  is 
referred  to  herein  as  the  commimity 
benefit  information  requirement.) 
Section  24.5  requires  the  bank  to 
provide  a  statement  in  its  self- 
certification  letter  or  investment 
proposal  certifying  that  it  has  complied 
with  this  requirement. 

In  the  proposal,  we  proposed  to 
remove  the  community  benefit 
information  requirement.  Eight  of  the  11 
commenters  addressing  this  amendment 
supported  this  change  on  the  grounds 


that  it  is  unnecessary,  not  required  by 
statute,  and  may  constrict  national 
banks  from  making  otherwise  qualifying 
public  welfare  investments.  Two 
conmientors  objected  to  the  change, 
noting  that  national  banks  should  be 
required  to  submit  a  description  of  the 
project  to  the  OCC,  However,  these 
commenters  misconstrue  the  nature  of 
the  community  benefit  information 
requirement,  which  does  not  require  a 
national  bank  to  describe  its  proposal, 
but  only  to  demonstrate  the  extent  to 
which  the  investment  benefits 
conununities  otherwise  served  by  the 
bank.  The  investing  national  bank  is. 
however,  required  to  provide  a 
description  of  the  project  under  S  24.5(a) 
(if  the  bank  is  using  the  self-certification 
procedures)  or  S  24.5(b)  (if  the  bank  is 
seeking  prior  OCC  approval). 

In  addition,  one  commenter  stated 
that  without  the  community  benefit 
information  requirement,  a  national 
bank  could  self-certify  investments  'of 
a  predatory  nature"  that  barm 
commimities.  However,  all  of  the 
investments  authorized  pursuant  to  12 
U.S  C.  24(Elovonth)  and  part  24  must, 
by  statute,  promote  the  public  welfare. 
In  addition.  $  24.3(d)  imposes  a 
requirement  that  the  bank  demonstrate 
non-bank  community  support  for  or 
participation  in  the  proposed 
investment.  A  bank  is  unlikely  to  be 
able  to  satisfy  these  requirements  if  the 
target  commimity  opposes  the 
investment.  Therefore,  we  have 
concluded  that  the  community  benefit 
information  requirement  ser\'es  no 
independent  purpose  that  contributes  to 
our  ability  to  ensure  that  an  investment 
made  pursuant  to  part  24  comports  with 
12  U.S.C.  24(Eleventh).  Accordingly,  the 
final  rule  removes  the  community 
benefit  information  requirement  from 
part  24. 

We  also  proposed  changing  §  24.5  to 
provide  that  a  national  bank  that  wants 
the  (X;C  to  consider  a  specific  public 
welfare  investment  during  a  Community 
Reinvestment  Act  (CRA)  examination 
may  include  a  simple  statement  to  that 
effect  (a  CRA  statement)  in  its  public 
welfare  investment  proposal  or  self- 
certification  letter.-  Although,  as  a 
matter  of  law,  a  bank's  authority  to 
make  public  welfare  investments 
pursuant  to  12  U.S.C.  24(Eleventh)  and 
part  24  is  independent  of  its  obligation 
to  serve  the  credit  needs  of  its  entire 
community  imder  the  CRA,  we 
proposed  this  provision  because  we 


written  agreement,  or  Protnpl  Corrective  Action 
directive.  12  CFR  24.2(o}.  The  proposal  definod  an 
eligible  community  bank  as  an  eligible  bank  with 
total  assets  of  less  than  S2S()  million. 


-  The  CXjC's  apptt>val  of  a  public  welfare 
investment  made  pursuaot  to  pan  24  does  not  affect 
how  the  iovcsttnent  is  e\iilualMl  for  CRA  purposes. 
and  an  investment  apptvvpd  under  pan  24  is  not 
necessarilv  a  qualified  investmeat  fur  purposes  of 
CRA, 
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recognized  that  a  t>anlc  may  want  the 
OCC  to  consider  a  public  welfare 
investment  for  CRA  purposes. 

Several  commenters  requested  that 
the  (X;C  modify  this  provision  to 
indicate  that  a  bank  may  seek  to  have 
the  investment  qualif)'  during  a  CRA 
examination  even  if  it  did  not  make  this 
request  in  its  investment  proposal  or 
self-certification  letter.  We  agree  with 
these  commenters  that  the  CRA 
statement  is  not.  and  should  not  be.  a 
prerequisite  for  consideration  of  the 
investment  during  the  CRA 
examination.  Based  on  these  comments, 
it  appears  that  the  CRA  statement 
provision  may  cause  needless  confusion 
on  this  point.  Therefore,  we  have 
removed  the  CRA  statement  from  the 
final  rule.  However,  a  national  bank  still 
may  choose  to  provide  a  CRA  statement 
in  its  investment  proposal  or  self- 
certification  letter,  and  these  statements 
will  be  treated  as  voluntary  and  not 
determinative  of  whether  the  OCC  will 
consider  the  investment  for  purposes  of 
CRA.  A  national  bank  continues  to  have 
an  affirmative  obligation  to  provide 
examiners  with  information  about 
public  welfare  investments  that  it 
wishes  to  have  considered  during  a  CRA 
examination. 

Demonstration  of  Community  Support 

lS24.3ld)j 

Under  §  24.3(d),  a  national  bank  may 
make  investments  pursuant  to  part  24  if 
it  demonstrates  that  it  has  non-bank 
community  support  for,  or  participation 
in,  the  investment.  Section  24.3(d) 
provides  a  nonexclusive  list  of  ways 
that  a  national  bank  may  demonstrate 
this  support  or  participation. 

The  proposal  invited  comment  on 
whether  this  approach  is  effective  in 
encouraging  community  involvement  in 
national  banks'  public  welfare 
investments.  In  particular,  the  proposal 
sought  comment  on  whether  the  current 
non-bank  community  support  or 
participation  requirement  is  appropriate 
and  whether  there  are  other  ways  of 
demonstrating  support  or  participation. 

A  number  of  commenters  thought  that 
the  current  regulator,'  approach  is 
adequate  while  other  commenters 
suggested  eliminating  the  requirement 
because  it  is  not  required  by  statute  and 
may  constrict  a  national  bank's  ability  to 
make  otherwise  qualifying  and 
beneficial  public  welfare  investments.  A 
few  commenters  also  recommended 
specific  methods  for  meeting  the 
participation  requirement  that  the  OCC 
should  add  to  the  list  provided  in 
§  24.3|d).  These  included  investments  in 
projects  that  receive  Federal  low-income 
housing  tax  credits,  letters  of  support, 
and  representations  by  sponsors  of 


national  or  regional  funds  th?t  the 
investment  will  primarily  benefit 
activities  with  community  support  or 
participation. 

Based  on  the  comments  received,  the 
final  rule  includes  the  receipt  of  Federal 
low-income  housing  tax  credits  by  the 
project  in  which  the  investment  is  made 
(directly  or  through  a  fund  that  invests 
in  such  projects)  as  an  additional 
method  of  demonstrating  community 
support  or  participation  for  a  public 
welfare  investment.  Under  the.  United 
States  Tax  Code,  for  a  project  to  qualif>' 
for  the  low-income  housing  tax  credit, 
20  percent  or  more  of  the  residential 
units  in  the  project  must  be  both  rent- 
restricted  and  occupied  by  individuals 
whose  income  is  50  percent  or  less  of 
area  median  gross  income,  or  40  percent 
or  more  of  the  residential  units  in  the 
project  must  be  both  rent-restricted  and 
occupied  by  individuals  whose  income 
is  60  percent  or  less  of  area  median 
gross  income.  26  U.S.C.  42(g).  Because 
Congress  has  deemed  these  projects 
worthy  of  special  tax  treatment  due  to 
their  focus  on  low-income  individuals 
and  because  the  Federal  low-income 
housing  tax  credit  program  imposes  an 
application  and  review  process 
implemented  by  Stale  allocation 
agencies  that  requires  public  input  and 
community  support  for  the  affordable 
housing  project,  we  believe  that  these 
projects  benefit,  and  are  supported  by, 
the  communities  in  which  they  are 
located. 

In  addition,  we  have  amended  the 
introductory  paragraph  of  this  section  to 
remove  superfluous  language. 

Self-Certification  of  Public  Welfare 
Investments  by  an  Eligible  Bank 

(§  24.5(a)) 

The  proposal  changed  §  24.5(a)  to 
permit  eligible  community  banks 
(national  banks  with  less  than  S250 
million  in  assets)  to  self-certify  all 
public  welfare  investments,  not  only 
those  investments  listed  in  $  24.6  as 
eligible  for  self-certificadon.  In  the 
preamble  to  the  proposal,  we  expressed 
the  view  that  this  change  would  reduce 
the  regulatory  burden  and  costs 
associated  with  the  part  24  prior 
approval  process  for  eligible  community 
banks,  which  operate  with  more  limited 
resources  than  larger  institutions.  This 
could  encourage  more  community  banks 
to  make  public  welfare  investments  in 
local  CDCs  and  CD  projects  that  might 
not  be  able  to  attract  investments  from 
other  sources.  The  proposal  also  noted 
that  this  change  is  consistent  with  12 
U.S.C.  24[Eleventh).  which  does  not 
require  a  national  bank  to  receive  prior 
OCX  approval  before  making  a  public 


welfare  investment  within  the  5  percent 
of  capital  aggregate  limit. 

Although  many  of  the  commenters 
who  addressed  this  issue  supported  the 
expansion  of  the  self-certification 
process  for  community  banks,  a  number 
of  other  commenters  requested  that  we 
raise  the  asset  size  of  an  eligible 
community  bank  Irom  S250  million  to 
$500  million  or  SI  billion.  Still  other 
commenters  supported  expanding  the 
availability  of  the  self-certification 
process  to  all  eligible  national  banks, 
regardless  of  asset  size.  These 
commenters  stated  that  there  is  no 
statutor>'  basis  for  distinguishing 
between  small  and  large  banks  in  the 
context  of  public  welfare  investments. 
One  commenter  specifically  stated  that 
because  the  nature  of  the  investment 
should  determine  whether  it  qualifies 
for  self-certification,  there  is  no  reason 
to  have  one  set  of  criteria  for  eligible 
community  banks,  and  another  for 
eligible  large  banks.  In  addition,  these 
commenters  noted  that  many  of  the 
reasons  that  support  expanding  the  self- 
certification  process  to  community 
banks  also  apply  to  larger  banks. 
Specifically,  the  commenters  noted  that; 
there  is  no  statutory  requirement  for 
national  banks  of  any  asset  size  to 
receive  prior  OCC  approval  before 
making  a  public  welfare  investment 
within  the  5  percent  of  capital  aggregate 
limit:  the  investment  must  still  meet  the 
definition  of  public  welfare  investment 
set  forth  in  the  regulation;  safety  and 
soundness  concerns  are  not  raised 
because  only  "eligible"  banks  (banks 
with  CAMELS  ratings  of  1  or  2,  among 
other  things)  may  utilize  the  self- 
certification  process;  a  bank's  public 
welfare  investments  are  subject  to 
review  during  the  examination  process; 
and.  finally,  if  the  OCC  finds  that  an 
investment  violates  the  law,  is 
inconsistent  with  the  safe  and  sound 
operation  of  the  bank,  or  poses  a  risk  to 
the  deposit  insurance  fund,  it  may 
require  the  bank  to  take  appropriate 
remedial  action. 

One  commenter  stated  that  the  OCC 
should  continue  to  require  an 
application  process  as  a  means  of 
ensuring  that  the  investing  bank 
provides  a  description  of  the  proposed 
investment.  However,  as  previously 
noted,  a  national  bank  must  provide  a 
description  of  its  proposed  investment 
regardless  of  whether  it  is  using  the  part 
24  self-certification  or  prior  approval 
procedure.  Therefore,  requiring  a  full 
application  and  prior  approval  merely 
to  detail  a  description  of  the  project  is 
unnecessary  See  12  CFT?  24.5(a)(3)(iii). 

Based  on  the  comment  letters 
received,  we  have  reconsidered  the 
approach  to  expanding  the  self- 


certification  process.  We  agree  with 
those  commenters  who  noted  that  there 
is  no  substantive  reason  to  limit 
expanding  the  self-certification  process 
to  community  banks.  Expanding  the 
self-certification  process  to  any  public 
welfare  investments  made  by  eligible 
national  banks  regardless  of  asset  size 
would  make  the  public  welfare 
investment  process  less  burdensome 
and  costly  for  all  national  banks, 
community  banks  included.  Community 
banks,  and  their  customers  and 
commimiUes.  would  benefit  from  this 
change  to  the  same  extent  as  if  we  had 
adopted  the  rule  as  proposed.  However, 
expanding  the  self-certification  process 
to  any  public  welfare  investment  made 
by  any  eligible  bank  also  enables  larger 
institutions  to  benefit  from  the  savings 
in  cost  and  time  that  the  self- 
certification  process  provides.  This,  in 
turn,  should  encourage  more  national 
banks  to  make  public  welfare 
investments  than  if  the  expansion  of  the 
self-certification  process  were  limited  to 
community  banks. 

Therefore,  the  final  rule  ^ends 
$§  24.5  and  24.6  to  permit  all  eligible 
banks,  regardless  of  asset  size,  to  self- 
certify  any  public  welfare  investment. 
As  a  result,  the  self-certification  process 
for  eligible  banks  is  not  limited  to  those 
investments  listed  in  §24.6.  Banks  that 
do  not  meet  the  definition  of  "eligible 
bank"  found  in  §  24.2(e),  as  well  as 
banks  with  aggregate  outstanding 
investments  that  exceed  5  percent  of 
capital  and  surplus,  as  provided  in 
S  24.4,  must  still  submit  an  investment 
proposal  to  the  OCC  for  prior  approval. 
In  addition,  investments  that  involve 
properties  carried  on  the  bank's  books 
as  "other  real  estate  owned"  and 
investments  that  we  determine  in 
published  guidance  to  be  inappropriate 
for  self-certification  remain  ineligible 
for  self-certification,  as  currently 
provided  in  the  regulation. 

The  final  rule  continues  to  list  those 
investments  currenUy  specified  in  §  24.6 
as  eligible  for  self-certification,  but 
tecategorizes  them  as  examples  of 
qualifying  public  welfare  investments. 
We  believe  that  this  nonexclusive  list 
remains  helpful  to  national  banks  in 
describing  the  types  of  investments  they 
may  make  under  part  24.  Because  of  this 
change,  we  are  also  amending  §  24.5  to 
include  the  language  formerly  in 
%  24.6(b),  as  amended. 

The  Local  Corrununity  Investment 
Requirement  for  Self-Certification 
(§24.6(b)(2lj 

CurrenUy,  §  24.6(b)(2)  does  not  permit 
a  national  bank  to  self-certify  an 
investment  if,  among  other  things,  more 
than  25  percent  of  the  investment  is 


used  to  fund  projects  that  are  located  in 
a  State  or  metropolitan  area  other  than 
the  States  or  metropolitan  areas  in 
which  the  bank  maintains  its  main 
office  or  has  branches  Under 
§  24.5(a)(3)(vii),  if  any  portion  of  a 
bank's  investment  funds  projects 
outside  of  its  local  areas,  the  bank  must 
include  in  its  self-certification  letter  a 
statement  that  no  more  than  25  percent 
of  the  investment  funds  these  projects. 

We  proposed  to  remove  this  local 
communify  investment  requirement  to 
enable  a  national  bank  to  use  the  less 
burdensome  self-certification  process  to 
make  eligible  public  welfare 
investments  in  any  area.  All  of  the 
commenters  that  discussed  this  issue 
supported  this  change.  The  commenters 
noted  that  this  requirement  is  not 
mandated  by  statute  and  that  the 
proposed  change  would  permit  national 
banks  to  use  the  self-certification 
process  for  investments  in  national 
communify  development  investment 
vehicles,  which  often  provide  funds  for 
projects  located  throughout  the  United 
•States.  Therefore,  removing  this 
requirement  could  facilitate  an  increase 
in  the  amount  of  capital  available  for 
local  communify  and  economic 
development  projects  throughout  the 
country. 

We  therefore  are  adopting  this  change 
as  proposed.  As  indicated  above,  we  are 
also  moving  S  24.6(b)  to  §24.5.  for 
clarity  and  to  combine  similar 
provisions.  However,  for  the  same 
reasons  discussed  in  connection  with 
the  proposal  to  remove  the  communify 
benefit  information  requirement,  we  are 
not  adopting  the  amendment  that  would 
have  allowed  a  national  bank  the  option 
of  including  a  CRA  statement  in  its  self- 
certification  letter. 

Other  Changes  (§§24.1, 24.3.  and 
24.6(a)  and  (bl) 

We  also  requested  comment  on  other 
ways  in  which  we  could  simplify  part 
24  standards  and  procedures.  The  final 
rule  contains  the  folloudng  additional 
changes  to  part  24. 

First  one  commenter  suggested  that 
the  OCC  remove  the  provision  in  §  24.3 
that  requires  a  bank  to  demonstrate  that 
it  is  not  reasonably  practicable  to  obtain 
other  private  market  financing  for  the 
proposed  investment.  The  commenter 
noted  that  this  requirement  is 
ambiguous  and  often  counterproductive 
in  that  it  prevents  the  funding  of 
worthwhile  public  welfare  projects  that 
may  receive  funding  from  other  for- 
profit  entities.  We  agree  with  this 
commenter  and  the  final  rule  removes 
this  requirement. 

Second,  a  number  of  commenters 
requested  that  the  OCC  make  changes  to 


the  list  of  investments  eUgible  for  self- 
certification  in  §  24.6.  As  discussed  in 
the  following  two  paragraphs,  we  have 
revised  §  24.6  to  reflect  certain 
suggestions  made  by  commenters. 
However,  as  noted  previously,  this  list 
now  provides  illustrative  examples  of 
permissible  public  welfare  investments 
rather  than  investments  eligible  for  self- 
certification. 

Specifically.  §  24.6(a)(5)  currently 
allows  self-certification  for  investments 
in  projects  that  qualify  for  Federal  low- 
income  housing  tax  credits  provided  the 
investment  is  made  as  a  limited  partner, 
or  as  a  partner  in  an  entity  that  itself  is 
a  limited  partner,  and  the  general 
partner  of  the  project  is,  or  is  primarily 
owned  and  operated  by,  a  26  U.S.C. 
501(c)(3)  or  (4)  non-profit  corporation 
One  commenter  suggested  that  this 
provision  should  no  longer  require  non- 
profit participation  because  the  vast 
majority  of  low-income  housing  tax 
credit  projects  do  not  involve  a  non- 
profit entify.  We  agree  that  the 
requirement  for  non-profit  participation 
is  not  necessary  to  further  statutory  and 
regulator)'  purposes.  In  addition,  we 
believe  that  the  requirement  that  the 
investment  be  made  as  a  limited  partner 
is  unnecessary  because  $  24.4(b) 
prohibits  a  national  bank  from  making 
an  investment  that  would  expose  the 
bank  to  unlimited  liability,  thereby 
preventing  a  national  bank  from 
investing  as  a  general  partner. 
Therefore,  the  final  rule  removes  both  of 
these  requirements  as  unnecessary  and 
includes  this  provision  in  amended 
§  24.6  as  another  example  of  an 
investment  permissible  under  Part  24. 

A  number  of  commenters  also 
suggested  that  the  OCC  change  §  24.6(a) 
to  permit  national  banks  to  self-certify 
investments  in  community  development 
financial  institutions,  as  defined  in  12 
U.S.C.  4702(5).  In  general,  these 
institution  have  as  a  primary  mission 
the  promotion  of  communify 
development  in  low-income 
communities  and  other  areas  of 
economic  distress  that  lack  adequate 
access  to  loans  or  equify  investments. 
See  12  use.  4702(5).  These  entities 
also  provide  development  services  in 
conjunction  with  equity  investments  or 
loans,  and  maintain  accountabiUfy  to 
residents  of  their  investment  areas  or 
target  populations.  Id.  We  agree  with 
these  commenters  that  investments  in 
these  t>'pes  of  entities  qualify'  as  eligible 
public  welfare  investments.  Therefore, 
the  final  rule  changes  §  24.6(a)  to 
include  these  types  of  investments  as 
another  example  of  an  investment 
permissible  under  Part  24. 

In  addition,  the  final  rule  adds  a  new 
paragraph  to  §  24.1  to  clarify  that  if  a 
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national  bank  wants  to  make  loans  or 
investments  designed  to  promote  the 
public  welfare  and  that  are  authorized 
imder  provisions  of  the  banking  laws 
other  than  12  U.S.C.  24(Eleventh).  it 
may  do  so  without  regard  to  the 
provisions  of  12  U.S.C.  24(Eleventh)  or 
part  24  For  example,  a  bank  that  wishes 
to  make  mortgage  loans  to  low-  and 
moderate-income  individuals  or  loans  to 
CDCs  may  do  so  without  compKing 
with  part  24  (or  becoming  subject  to  part 
24 's  investment  limitations),  since  the 
authority  to  make  these  loans  is 
provided  in  12  U.S.C.  371,  and  12 
U.S.C.  24{Seventh)  and  12  U.S.C.  84, 


The  final  rule  also  makes  a 
conforming  amendment  to  both 
§§  24.5(a)  and  (b)  to  provide  that  the 
self-certification  letter  or  investment 
proposal  should  contain  a  description  of 
the  investment  activity  described  in 
§  24.3(a)  that  the  investment 
"primarily"  supports.  The  addition  of 
the  word  "primarily"  to  this  provision 
conforms  these  requirements  to  both  1 2 
U.S.C.  §24(Eleventh).  which  provides 
that  a  national  bank  may  make  an 
investment  designed  primarily  to 
promote  the  public  welfare,  and  section 
24.3(a),  which  provides  that  a  national 
bank  may  make  an  investment  that 
primarily  benefits  low-  and  moderate- 
income  individuals,  low-  and  moderate- 
income  areas,  or  other  areas  targeted  for 
redevelopment  by  local,  state,  tribal  or 
Federal  governments. 

Finally,  the  final  rule  makes  a 
technical  change  to  §  24.6(a)(8)  to 
update  a  citation  to  Federal  Reserve 
Board  regulations. 

Regulatory  Flexibility  Act  Anaiyiis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the 
Comptroller  of  the  Currency  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities  in 
accord  with  the  spirit  and  purposes  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
final  rule  reduces  regulatory  burden  on 
national  banks  by  simplifying  the  prior 
approval  process  and  simplih"ing  and 
expanding  the  self-certification  process 
for  part  24  investments. 

Paperwork  Reduction  Act 

For  purposes  of  compUance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq..  the  OCC  invites 
conunent  on: 

(1)  Whether  the  collections  of 
information  contained  in  this  final  rule 
are  necessary  for  the  proper 
performance  of  the  OCC's  functions. 


including  whether  the  information  has 
practical  utiUty: 

(2)  The  accuracy  of  the  OCC's 
estimate  of  the  burden  of  the 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility',  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Recordkeepers  are  not  required  to 
respond  to  this  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number. 

The  collection  of  information 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
the  collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
1557-0194,  Washington.  D.C.  20503, 
with  copies  to  Office  of  the  Comptroller 
of  the  Currency.  Communications 
Division.  250  E  Street,  SW.  Attention: 
Paperwork  Reduction  Project  1557- 
0194,  Washington,  D.C.  20219. 

The  final  nue  is  expected  to  reduce 
annual  paperwork  burden  for 
recordkeepers  because  it  eliminates 
certain  application  and  self-certification 
requirements.  The  collection  of 
information  requirements  in  this  final 
rule  are  found  in  12  CFR  24.5.  This 
information  is  required  for  the  public 
welfare  investment  self-certification  and 
prior  approval  procedures.  The  likely 
respondents  are  national  banks. 

Estimated  average  aitnual  burden 
hours  per  recordkeeper:  1.9. 

Start-up  costs:  None. 

Executive  Order  12866  Determination 

The  Comptroller  of  the  Currency  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866 

Unfunded  Mandates  Reform  Act  of 
1995  Determinations 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  PubUc 
l,aw  104—4  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
a  Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 


private  sector,  of  SI  00  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  final 
rule  is  limited  to  the  prior  notice  and 
self-certification  process  for  part  24 
investments  and  contains  no  mandates 
within  the  meaning  of  the  Unfunded 
Mandates  Act.  The  (X;C  therefore  has 
determined  that  the  final  rule  will  not 
result  in  expenditures  by  State,  local,  or 
tribal  governments  or  by  the  private 
sector  of  $100  million  or  more. 
Accordingly,  the  OCC  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  regulatory 
alternatives  considered. 

List  of  Subjecta  in  12  CFR  Part  24 

Community  development,  Credit, 
Investments.  National  banks.  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  stated  in  the 
preamble,  the  OCC  amends  part  24  of 
Chapter  1  of  Title  1 2  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  24— COMMUNmr 
DEVELOPMENT  CORPORATIONS, 
COMMUNITY  DEVELOPMENT 
PROJECTS,  AND  OTHER  PUBLIC 
WELFARE  INVESTMENTS 

1.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24(Eleventh),  93a.  481 
and  IBIB. 

2.  In  §  24.1,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

1 24.1     Auttiortty,  purpose,  and  OMB 
control  number. 


(d)  National  banks  that  make  loans  or 
investments  that  are  designed  primarily 
to  promote  the  public  welfare  and  that 
are  authorized  under  provisions  of  the 
banking  laws  other  than  12  U.S.C. 
24(Eleventh),  may  do  so  without  regard 
to  the  provisions  of  12  U.S.C. 
Z4(Eleventh)  or  this  part. 

3.  In  §24.3: 

A.  Paragraphs  (b)  and  (c)  are  removed; 

B.  Paragraph  (d)  is  amended  by 
removing  the  phrase  "but  not  limited 
to"  and  is  redesignated  as  paragraph  (b); 
and 

C.  Newly  designated  paragraph  (b)(6) 
is  revised  to  read  as  follows: 

{24 J    Public  welfare  Investments, 
(b)*  ■  • 


(6)  Financing  for  the  proposed 
investment  from  the  public  sector  or 
community  development  organizations 
or  the  receipt  of  Federal  low-income 
housing  tax  credits  by  the  project  in 
which  the  investment  is  made  (directly 
or  through  a  fund  that  invests  in  such 
projects). 

S24.4    [Amended] 

4.  In  §  24.4.  paragraph  (a)  is  amended 
by  adding  "pursuant  to  §  24.5(b)"  after 
the  phrase  "by  written  approval  of  the 
bank's  proposed  Lnvestment(s)". 

5.  In  §24.5: 

A.  Paragraphs  {a)(l)  and  (a)(3)(iii)  are 
revised; 

B.  Paragraph  (a)(3)(v)  is  amended  by 
adding  the  word  "and"  at  the  end  of  the 
paragraph; 

C.  Paragraph  (a)(3)(vi)  is  amended  by 
removing  the  term  ";  and"  and  adding 
a  period  in  its  place  at  the  end  of  the 
sentence; 

D.  Paragraph  (a)(3)(vii)  is  removed; 

E.  A  new  paragraph  (a)(5)  is  added; 
and 

F.  Paragraphs  (b)(1)  and  (b)(2)(iii)  are 
revised. 

The  revisions  and  addition  read  as 
follows: 

$24.5    Public  welfare  Investment  self- 
certification  and  prior  approval  procedures. 

(a)  •  •   * 

(1)  Subject  to  §  24.4(a),  an  eligible 
bank  may  make  an  investment  without 
prior  notification  to,  or  approval  by,  the 
OCC  if  the  bank  follows  the  self- 
certification  procedures  prescribed  in 
this  section. 
*        *        •        *        • 

(3)*   •   * 

(iii)  The  type  of  investment  (equity  or 
debt),  the  investment  activity  listed  in 
§  24.3(a)  that  the  investment  primarily 
supports,  and  a  brief  description  of  the 
partictdar  investment; 

(5)  Notwithstanding  the  provisions  of 
this  section,  a  bank  may  not  self-certify 
an  investment  if: 

(i)  The  investment  involves  properties 
carried  on  the  bank's  books  as  "other 
real  estate  owned";  or 

(ii)  The  OCC  determines,  in  published 
guidance,  that  the  investment  is 
inappropriate  for  self-certification. 

(b)'  *  • 

(1)  If  a  national  bank  does  not  meet 
the  requirements  for  self-certification  set 
forth  in  this  part,  the  bank  must  submit 
a  proposal  for  an  investment  to  the 
Director,  Community  Development 
Division,  Office  of  the  Comptroller  of 
the  Currency.  Washington,  DC  20219. 

(2)*   *  • 

(iii)  The  type  of  investment  (equity  or 
debt),  the  investment  activity  listed  in 


§  24.3(a)  that  the  investment  primarily 
supports,  and  a  description  of  the 
particular  investment; 

•  •        *        •        ■ 

6.  In  §24.6: 

A.  The  section  heading  and  paragraph 
(a)  introductory  text  are  revised; 

B.  Paragraphs  (a)(5)  and  (a)(8)  are 
revised; 

C.  Paragraph  (a)(9)  is  redesignated  as 
paragraph  (a)(10); 

D.  A  new  paragraph  (a)(9)  is  added; 
and 

E.  Paragraph  (b)  is  removed  and 
reserved. 

The  revisions  and  addition  read  as 
follows: 

S  24.6    Examples  of  qualifying  public 
welfars  Investments. 

(a)  Investments  that  primarily  support 
the  following  types  of  activities  are 
examples  of  investments  that  meet  the 
requirements  of  §  24.3(a): 

a  •  *  •  * 

(5)  Investments  in  a  project  that 
qualifies  for  the  Federal  low-income 
housing  tax  credit; 

(8)  Investments  of  a  type  approved  by 
the  Federal  Reserve  Board  under  12  CFR 
208.22  for  state  membor-banks  that  are 
consistent  with  the  requirements  of 
§24.3; 

(9)  Investments  in  a  community 
development  financial  institution,  as 
defined  in  12  U.S.C.  4702(5);  and 

•  *        *        •        • 
Dated:  December  10, 1999. 

lolm  D.  Hawkc  fr.. 

Comptroller  of  the  Currency. 

(FR  Doc.  99-32635  Filed  12-17-99;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  203 

(Regulation  C;  Docket  No.  R-1053] 
Home  Mortgage  Disclosure 

AGENCV:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Final  rule;  staff  commentary. 

SUMMARY:  The  Board  is  publishing  a 
final  rule  amending  the  staff 
commentary  that  interprets  the 
requirements  of  Regulation  C  (Home 
Mortage  Disclosure).  The  Board  is 
required  to  adjust  annually  the  asset- 
size  exemption  threshold  for  depository 
institutions  based  on  the  annual 
percentage  change  in  the  Constuner 
Price  Index  for  Urban  Wage  Earners  and 
Clerical  Workers.  The  present 
adjustment  reflects  changes  for  the 


twelve-month  period  ending  in 
November  1999.  During  this  period,  the 
index  increased  by  2.1  percent;  as  a 
result,  the  threshold  is  increased  to  $30 
million.  Thus,  depository  institutions 
with  assets  of  $30  million  or  less  as  of 
December  31. 1999,  are  exempt  from 
data  collection  in  2000. 
EFFECTIVE  DATE:  January  1.  2000.  This 
rule  applies  to  all  data  collection  in 
2000. 

FOn  FURTHER  INFORMATION  CONTACT: 
James  H.  Mann.  Staff  Attorney.  Division 
of  Consiuner  and  Community  Afiairs.  at 
(202)  452-2412:  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  Diane  Jenkins  at 
(202)  452-3544. 

SUPPlfHENTARY  INFORMATION:  The  Home 
Mortgage  Disclosure  .\ct  (HMD.\;  12 
U.S.C.  2801  et  seq.)  requires  most 
mortgage  lenders  located  in 
metropolitan  statistical  areas  to  collect 
data  about  their  housing-related  lending 
activity.  Annually,  lenders  must  file 
reports  with  their  federal  supen'isor>' 
agencies  and  make  disclosures  available 
to  the  public.  The  Boards  Regulation  C 
(12  CFR  Part  203)  implements  HMDA. 

Provisions  of  the  Economic  Growth 
and  Regulalor>'  Paperwork  Reduction 
Act  of  1996  (codified  at  12  U.S.C. 
2808(b))  amended  HMDA  to  expand  the 
exemption  for  small  depository 
institutions.  Prior  to  1997,  HMDA 
exempted  depository  institutions  with 
assets  totaling  SIO  million  or  less,  as  of 
the  preceding  year  end.  The  statutory 
amendment  increased  the  asset-size 
exemption  threshold  by  requiring  a  one- 
time adjustment  of  the  $10  million 
figure  based  on  the  percentage  by  which 
the  Consumer  Price  Index  for  Urban 
Wage  Earners  and  Clerical  Workers 
(CPIW)  for  1996  exceeded  the  CPIW  for 
1975.  and  provided  for  ajmual 
adjustments  thereafter  based  on  the 
annual  percentage  increase  in  the  CPIW 
The  one-time  adjustment  increased  the 
exemption  threshold  to  $28  million  for 
1997  data  collection. 

Section  203.3(a)(l)(ii)  provides  that 
the  Board  will  adjust  the  threshold 
based  on  the  year-to-year  change  in  the 
average  of  the  CPIW.  not  seasonally 
adjusted,  for  each  twelve-month  period 
ending  in  November,  rounded  to  the 
nearest  million.  Pursuant  to  this  section, 
the  Board  raised  the  tiireshold  to  $29 
million  for  1998  data  collection,  and 
kept  it  at  that  level  for  data  collection 
in  1999. 

During  the  period  ending  in 
November  1999.  the  CPIW  increased  by 
2.1  percent.  As  a  result,  the  new 
threshold  is  increased  to  S30  milfion. 
Thus,  depository  institutions  tvith  assets 
of  $30  million  or  less  as  of  December  3 1 , 
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1999,  are  exempt  from  data  collection  in 

2000.  An  institution's  exemption  from 
collecting  data  in  2000  does  not  affect 
its  responsibility  to  report  the  data  it 
was  required  to  collect  in  1999. 

The  Board  is  amending  Comment 
3(a)-2  of  the  staff  commentary  to 
implement  the  increase  in  the 
exemption  threshold.  Under  the 
Administrative  Procedure  Act.  notice 
and  opportunity  for  public  comment  are 
not  required  if  the  Board  finds  that 
notice  and  public  comment  axe 
xirmecessary  or  would  be  contrary  to  the 
public  interest.  5  U.S.C.  553(b){B). 
Regulation  C  establishes  the  formula  for 
determining  adjustments  to  the 
exemption  threshold,  if  any,  and  the 
amendment  to  the  staff  commentar>' 
merely  applies  the  formula.  This 
amendment  is  technical  and  not  subject 
to  interpretation.  For  these  reasons,  the 
Board  has  determined  that  publishing  a 
notice  of  proposed  rulemaking  and 
providing  opportimity  for  public 
comment  are  unnecessary  and  would  be 
contrary  to  the  public  interest. 
Therefore,  the  amendment  is  adopted  in 
final  form. 

List  of  Subjects  in  12  CPU  Part  203 

Banks,  banking.  Consumer  protection. 
Federal  Reserve  System,  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

Text  of  Revisions 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  203  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

The  authority  citation  for  part  203 
continues  to  read  as  follows; 
Authority:  12  U.S.C.  2801-2810. 

2.  In  Supplement  I  to  Part  203,  under 
Section  203.3 — Exempt  Institutions, 
under  3(a)  Exemption  based  on  location, 
asset  size,  or  number  of  home-purchase 
loans,  paragraph  2  is  revised  to  read  as 
follows: 

Supplement  I  to  Part  203 — Staff 
Commentary 


assets  at  or  below  S30  million  are  exempt 
from  collecting  data  for  2000. 

•         *         •         •         • 

By  order  of  the  Board  of  Govemois  of  the 
Federal  Reseire  System,  acting  ttirough  the 
Director  of  the  Division  of  Consumer  and 
Community  Affairs  under  delegated 
authority.  December  13, 1999. 

Dated:  December  13.  1999. 
Dolores  S.  Smith, 
Director,  Division  of  Consumer  and 
Community  Affairs. 

(FR  Doc  99-32827  Filed  12-17-99:  8:45  am] 
SUJNO  COOE  <210-4I-P 


Section  203,3 — ^Exempt  Institutions 

3(a)  Exemption  based  on  location, 
asset  size,  or  number  of  home-purchase 
loans. 


2.  Adjustment  of  exemption  threshold  for 
depository  institutions.  For  data  collection  in 
2000.  the  asset-size  exemption  threshold  is 
S30  million.  Depository  institutions  with 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Business  Investment  Companies 

AGENCY:  Small  Business  Administration. 
AtnON:  Final  rule. 

summary:  This  final  rule  implements 
provisions  of  the  Small  Business 
Reauthorization  Act  of  1997,  enacted  on 
December  2, 1997,  that  affect  the  Small 
Business  Investment  Company  (SBIC) 
program,  including  provisions  affecting 
SBlCs'  minimimi  capital  requirements, 
leverage  eligibility,  and  the  timing  of  tax 
distributions  by  SBICs  that  have  issued 
Participating  Securities.  Other 
provisions  of  the  final  rule  modify 
regidations  governing  the  refinancing  of 
real  estate  by  SBICs.  portfolio 
diversification  requirements,  takedowns 
of  leverage,  and  in-kind  distributions  by 
Participating  Securities  issuers.  A 
proposed  regulation  that  would  have 
prohibited  political  contributions  by 
SBICs  is  not  being  finalized  at  this  time. 
DATES:  This  rule  is  effective  on 
December  20, 1999. 
FOn  FURTHER  INFORMATION  CONTACT: 
Leonard  VV.  Fagan.  Investment  Division, 
at  (202)  205-7583. 

SUPPt.EMENTARY  INFORMATION:  On  April 
14,  1999.  SBA  published  a  proposed 
rule  (64  FR  18375)  to  implement  the 
provisions  of  Subtitle  B  of  Public  Law 
105-135  (December  2,  1997),  the  Small 
Business  Reauthorization  Act  of  1997. 
whicJi  relate  to  SBICs.  The  proposed 
ruie  also  included  a  provision 
prohibiting  political  contributions  by 
SBICs  and  modifications  of  regulations 
governing  the  refinancing  of  real  estate 
by  SBICs.  portfolio  diversification 
requirements.  prtx:edures  for  drawing 
down  leverage  fixjm  SBA.  and  in-kind 
distributions  by  SBICs  that  have  issued 
leverage  in  the  form  of  Participating 
Securities. 

SBA  received  two  comments  on  the 
proposed  rule  diiring  the  30-day 
comment  period.  This  final  rule 


includes  changes  based  on  some  of  the 
comments  received,  as  explained  in  this 
preamble. 

Private  Capital 

Proposed  §  107.230(bM3)  is  adopted  as 
final.  The  provision  implements  a 
change  in  the  statutory  definition  of 
private  capital  to  include  certain  fimds 
invested  in  a  Licensee  by  a  Federally 
chartered  or  Government-sponsored 
corporation  established  prior  to  October 
1. 1987. 

Definition  of  "Assodale" 

The  proposed  technical  correction  in 
the  definition  of  "Associate"  in  §  107.50 
IS  adopted  as  final.  The  revised 
definition  clarifies  the  applicability  of 
paragraph  (8)(i)  of  the  definition  to 
business  concerns  organized  as 
partnerships  or  limited  liability 
companies. 

Leverageable  Capital 

The  proposed  change  in  the  definition 
of  Leverageable  Capital  in  <>  107.50  is 
adopted  as  final.  The  definition  no 
longer  excludes  Qualified  Non-private 
Funds  (as  defined  in  §  107.230(d)) 
whose  source  is  Federal  funds. 

Internet  Access  and  Electronic  Mail 

Proposed  §  107.504  is  adopted  with 
one  minor  change.  The  proposed  rule 
woidd  have  required  all  SBICs  to  have 
Internet  access  and  Internet  electronic 
mail  no  later  than  June  30, 1999. 
Because  of  the  time  elapsed  since 
publication  of  the  proposed  rule,  the 
final  rule  moves  the  effective  date  of 
this  requirement  to  March  31,  2000. 

Political  Contributions 

Proposed  §  107.505,  which  would 
have  prohibited  contributions  by  SBICs 
to  any  political  campaign,  party,  or 
candidate,  or  to  any  political  action 
committee,  is  not  being  finalized  at  this 
time.  SBA  is  continuing  to  study  the 
issue  of  political  contributions  by 
SBICs. 

Financing  of  Smaller  Enterprises 

Since  April  1994.  SBICs  have  been 
required  to  direct  a  certain  percentage  of 
their  investment  activity  to  businesses 
that  fall  significantly  below  the 
maximiun  size  permitted  for  a  Small 
Business.  These  businesses  are  referred 
to  as  "Smaller  Enterprises."  The 
proposed  rule  included  minor 
corrections  and  clarifications  related  to 
the  financing  of  Smaller  Enterprises  that 
are  adopted  as  proposed,  and  one 
substantive  change  that  has  been 
modified  in  the  final  rule. 

Section  215(b)  of  Public  Law  105-135 
increased  the  maximum  amount  of  SBA 


leverage  for  which  an  SBIC  could  be 
eligible  (see  the  section  of  this  preamble 
entitled  "Maximum  Amount  of 
Leverage").  The  statute  further  required 
that  100  percent  of  any  "financings 
made  in  whole  or  in  part  with  leverage 
in  excess  of  $90,000,000"  (the  previous 
limit)  be  invested  in  Smaller 
Enterprises.  SBA's  interpretation  of  this 
requirement  in  proposed  §  107.710(d) 
was  that  an  SBIC  must  have  100  percent 
of  any  out.(>tanding  leverage  over  S90 
million  invested  in  Smaller  Enterprises, 
while  also  satisfying  the  requirement  in 
§  107.710rb)  that  20  percent  of  its  total 
investment  activity  be  devoted  to 
Smaller  Enterprises. 

One  commenter  pointed  out  that  the 
proposed  rule  appeared  to  prevent  any 
leverage  over  S90,000.000  from  being 
invested  in  businesses  that  are  not 
Smaller  Enterprises,  even  if  an  SBIC  had 
already  made  Smaller  Enterprise 
investments  in  an  amount  far  exceeding 
the  basic  20  percent  requirement  in 
S  107.710(b).  The  commenter  suggested 
that  SBA  look  instead  at  the 
composition  of  an  SBICs  portfolio  in 
the  aggregate. 

SBA  agrees  that  an  aggregate  test  is 
appropriate  and  has  modified  the  final 
rule  so  that  an  SBICs  required  dollar 
amount  of  Smaller  Enterprise 
investments  is  determined  on  that  basis. 
The  final  rule  also  modifies  the  basic  20 
percent  investment  requirement  and  the 
additional  100  percent  requirement  for 
leverage  over  $90,000,000  so  that  they 
do  not  overlap.  In  other  words,  it 
eliminates  the  possibility  that  an  SBIC 
investing  an  additional  dollar  woidd  be 
required  to  increase  its  Smaller 
Enterprise  investments  bv  $1.20. 

In  the  final  rule,  §  107.'710(b)(l)  is 
revised  to  exclude  financings  made  in 
whole  or  in  part  with  leverage  over 
$90,000,000  fi-om  the  total  dollar 
amount  of  financing  activity  that  is 
subject  to  the  20  percent  test.  An  SBIC 
that  has  issued  leverage  over  $90 
million  then  must  determine  its  total 
required  dollar  amount  of  Smaller 
Enterprise  financings  under 
S  107.710(d).  This  amount  is  determined 
by  adding  the  minimiun  amount 
necessary  to  satisfy  paragraph  (b)(1)  to 
the  total  dollar  amount  of  financings 
made  in  whole  or  in  part  with  leverage 
over  $90,000,000.  The  source  of  funding 
for  individual  investments  in  Smaller 
Enterprises  does  not  matter  the  SBIC  is 
only  required  to  provide  sufficient 
financing  to  Smaller  Enterprises  in  the 
agsregate. 

In  developing  the  final  nde,  SBA 
considered  whether  it  would  be 
excessively  difficult  for  SBICs  to 
identify  financings  made  "in  whole  or 
in  part"  with  leverage  over  $90,000,000. 


SBA  believes  that  this  would  not  be  the 
case.  Since  SBA  introduced  a  new 
interim  leverage  funding  mechanism  in 
May  1998,  SBICs  typically  draw 
leverage  as  needed  to  fund  specific 
investments.  Thus,  there  should  be  a 
clear  link  between  the  takedown  of 
leverage  over  $90,000,000  and  the 
closing  of  a  financing.  SBA  realizes  that 
SBIC^  sometimes  request  leverage  to 
provide  themselves  with  "working 
capital"  for  general  operating  piuposes. 
If  an  SBIC  requests  leverage  over 
$90,000,000  for  this  purpose,  but  the 
effective  use  of  the  leverage  is  to  free  or 
replace  other  funds  used  to  complete  a 
financing.  SBA  will  assume  that  the 
financing  was  made  with  the  leverage 
proceeds. 

Real  Estate  Refinancing 

Proposed  §  107.720(c)(2)  is  adopted  as 
final.  The  provision  allows  an  SBIC  to 
provide  financing  to  a  Small  Business 
that  will  use  the  proceeds  to  refinance 
debt  obligations  on  property  that  it 
owns  and  occupies,  provided  the  Small 
Business  uses  at  least  67  percent  of  the 
usable  square  footage  for  an  eligible 
business  purpose. 

Co-Investment  With  Associates 

Proposed  §  107.73O(d)(3)(iv)  is 
adopted  as  final.  The  provision 
concerns  one  set  of  circumstances  imder 
which  an  SBICs  co-investment  with  an 
Associate  is  presumed  to  be  on  terms 
that  are  equitable  to  the  SBIC.  so  that  no 
specific  demonstration  of  fairness  is 
required.  As  revised,  the  presumption 
applies  oidy  to  an  SBIC  that  intends  to 
operate  permanently  as  a  non-leveraged 
company,  rather  than  to  any  SBIC  thai 
is  currently  non-leveraged. 

Portfolio  Diversification  Requirement 
("Overline"  Limit) 

Proposed  §  107.740(a)  is  adopted  as 
final.  Under  the  revised  provision,  an 
SBICs  overline  limit  will  be  computed 
based  on  the  smn  of:  (1)  its  Regulators- 
Capital  at  the  lime  an  investment  or 
commitment  is  made;  and  (2)  any 
distributions  permitted  under 
§  107.1570(b)  that  were  made  within  the 
preceding  5  years  and  reduced 
Regulatory  Capital.  A  distribution  made 
within  the  preceding  5  years  under 
§  107.585  may  also  be  added  back  to 
Regulatory  Capital  for  the  piupose  of  the 
overline  computation  if  it  reduced 
Regulatory  Capital  by  no  more  than  2 
percent.  A  larger  distribution  under 
§  107.585  may  be  added  back  with  die 
approval  of  SBA. 

The  final  rule  also  clarifies  that  the 
overline  limit  applies  to  SBICs  that  do 
not  have  outstanding  leverage,  but 


which  intend  to  issue  leverage  in  the 
future. 

Leverage  Application  Procedures  and 
Eligibility 

The  proposed  technical  correction  in 
§  107.1100(b)  is  adopted  as  final.  The 
revision  reflects  recent  changes  in 
leverage  funding  procedures,  under 
which  a  Licensee  can  issue  leverage 
only  by  first  obtaining  a  leverage 
commitment  from  SBA,  and  then 
drawing  down  funds  against  the 
commitment. 

Proposed  §107.n20(d)  contained  a 
certification  requirement  for  Licensees 
seeking  leverage  over  $90,000,000.  \n 
the  final  rule,  this  requirement  has  been 
modified  to  be  consistent  with  the 
changes  made  in  §  107  710.  These 
changes  are  discussed  in  the  section  of 
this  preamble  entitled  "Financing  of 
Smaller  Enterprises." 

Maximum  Amount  of  Leverage 

Proposed  §§  107.1 150(a)  and  (b)(1)  are 
adopted  as  final,  with  one  modification. 
The  leverage  eligibility  table  in 
§  107.1150(a)(1)  has  been  updated  to 
reflect  changes  in  the  Consumer  Price 
Index  (CPI)  through  September  1999.  In 
accordance  with  §  107.1150(a)(2),  SBA 
will  determine  the  next  adjustment  of 
the  cturent  leverage  ceiling 
($105,200,000)  after  the  Bureau  of  Labor 
Statistics  publishes  the  CPI  for 
September  2000.  SBA  will  pubbsh  the 
indexed  maximiun  leverage  amounts 
each  year  in  a  Notice  in  the  Federal 


Draws  Against  SBA  Leverage 
Commitments 

Proposed  §§  107.1220  and 
107.1230|d)  are  adopted  as  final.  The 
procedural  requirements  in  these 
sections  have  been  updated  to  be 
consistent  with  the  Interim  leverage 
funding  mechanism,  sometimes 
described  as  "just-in-time"  funding,  that 
SBA  introduced  in  May  1998.  The  final 
rule  makes  four  changes  in  these 
procedures  that  are  discussed  in  greater 
detail  in  the  preamble  to  the  proposed 
rule.  First,  it  eliminates  the  requirement 
that  draw  requests  submitted  within  30 
days  of  the  end  of  a  Licensee's  fiscal 
quarter  be  accompanied  by  updated 
quarterly  financial  statements.  Second, 
it  clarifies  that  every  draw  request  must 
be  accompanied  by  a  statement 
certifying  that  there  has  been  no 
material  adverse  change  in  the 
Licensee's  financial  condition  since  its 
last  filing  of  SBA  Form  468.  Third,  it 
requires  a  Licensee  to  provide 
preliminary  unaudited  year  end 
financial  statements  when  it  submits  a 
draw  request  more  than  30  days 
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following  the  end  of  its  fiscal  year  if  the 
Licensee  has  not  yet  filed  its  audited 
annual  financial  statements.  Fourth,  it 
allows  a  Licensee  to  apply  for  a  leverage 
draw  based  on  operating  liquidity 
needs,  on  specific  financings  it  expects 
to  close,  or  on  a  combination  of  the  two. 

Tax  Distributioiu 

Section  215(c)  of  Public  Law  105-135 
amended  provisions  of  the  Act 
governing  the  timing  of  "tax 
distributions"  that  SBICs  with 
outstanding  Participating  Securities  may 
make  to  their  private  investors  and  SBA. 
Previously,  such  distributions  could  be 
made  once  a  year,  based  on  the  income 
allocated  by  a  Licensee  to  its  investors 
for  Federal  income  tax  purposes  for  the 
fiscal  year  inunediately  preceding  the 
distribution.  The  statutory  change  now 
gives  a  Licensee  the  option  of  making  a 
tax  distribution  at  the  end  of  any 
calendar  quarter  based  on  a  quarterly 
estimate  of  tax  liability.  However,  if  the 
aggregate  quarterly  distributions  made 
during  any  fiscal  year  exceed  the 
amount  that  the  Ucensee  would  have 
been  permitted  to  make  based  on  a 
single  computation  performed  for  the 
entire  year,  future  tax  distributions  must 
be  reduced  by  the  amount  of  the  excess. 

The  statutory  changes  are 
implemented  in  §§  107.1550  and 
107.1575  and  are  finalized  as  proposed. 
The  timing  of  tax  distributions  is 
addressed  in  §§  107. 1550(d)  and 
107.1575(a).  The  final  rule  permits 
interim  tax  distributions  to  be  made  on 
the  last  day  of  a  calendar  quarter  or  on 
any  succeeding  day  through  the  first 
Payment  Date  following  the  end  of  the 
quarter  (Payment  Dates  are  February  1, 
May  1.  August  1,  and  November  1  of 
each  year).  As  before.  Licensees  may 
make  annual  tax  distributions  as  late  as 
the  second  Payment  Date  following  the 
end  of  tlieir  fiscal  year.  If  the 
distribution  is  not  made  on  a  Payment 
Date.  SBA's  prior  approval  is  required. 

Section  107.1550(e)  implements  the 
statutory  provision  concerning  excess 
tax  distributions.  A  detailed  example  of 
how  the  excess  amount  is  computed 
appears  in  the  preamble  to  the  proposed 
rule. 

Distributions  on  Other  Than  Payment 
Dates 

Proposed  §  107.1575  is  adopted  as 
final  The  section  incorporates  a 
technical  change  to  accommodate 
quarterly  tax  distributions  by  SBICs,  as 
discussed  in  the  section  of  this 
preamble  entitled  "Tax  Distributions." 
It  also  clarifies  that  while  distributions 
on  dates  other  than  Payment  Dates  must 
normally  be  computed  as  of  the 
distribution  date,  this  requirement  does 


not  apply  to  "annual"  distributions  (i.e.. 
those  computed  as  of  the  end  of  an 
SBICs  fiscal  year  end). 

In-Kind  Distributions 

SBA  proposed  two  substantive 
changes  in  §  107.1580,  which  governs 
in-kind  distributions  by  SBICs  that  have 
issued  Participating  Securities.  First, 
under  proposed  §  107.1580(a)(2),  only 
"Distributable  Securities"  could  be 
distributed  in  kind.  This  new  term, 
which  was  defined  in  proposed 
§  107.50,  would  replace  the  term 
"Publicly  Traded  and  Marketable"  in 
§  107.1580  Although  the  two  terms  are 
technically  different,  SBA  did  not 
expect  the  change  to  have  a  major  efiect 
on  Licensees'  ability  to  distribute 
securities. 

SBA  received  one  comment  on 
paragraph  (3)  of  the  definition,  which 
requires  that  the  quantity  of  securities 
distributed  to  SBA  must  be  able  to  be 
sold  "over  a  reasonable  period  of  time 
without  having  an  adverse  impact  upon 
the  price  of  the  security."  The 
commenter  felt  that  because  of  the 
subjective  nature  of  this  provision, 
SBICs  might  find  it  difficult  to 
determine  whether  a  particular  security 
will  meet  the  requirement.  SBA 
acknowledges  that  the  requirement 
involves  the  application  of  judgment, 
but  is  finalizing  paragraph  (3)  of  the 
definition  as  proposed.  The  identical 
language  appeared  in  the  definition  of 
"Publicly  Traded  and  Marketable." 
which  has  been  in  use  with  respect  to 
in-kind  distributions  since  the  inception 
of  the  Participating  Securities  program. 
Based  on  its  experience  so  far,  SBA  is 
satisfied  that  the  requirement  is 
workable  and  appropriate. 

The  second  change  involved  proposed 
§  107.1580(a)(1).  under  which  all  in- 
kind  distributions  would  have  required 
SBA's  prior  approval.  In  SBA's  view, 
this  change  represented  a  minor 
expansion  of  the  current  requirement  in 
§  107.1570(a)  that  SBA  approve  all 
distributions  made  on  dates  other  than 
one  of  the  quarterly  Payment  Dates 
(February  1 ,  May  1 .  August  1 .  and 
November  1).  However,  SBA  received  a 
comment,  from  a  trade  association 
representing  a  significant  number  of 
SBICs,  expressing  concern  that  "SBA 
woiUd  substitute  its  judgment  for  that  of 
the  private  experts  managing  SBICs  as  to 
when  [an  in-kLidJ  distribution  should 
take  place  or  whether  it  might  take  place 
at  all." 

SBA  did  not  intend  to  create  a 
fundamental  change  in  the  conditions 
under  which  in-kind  distributions  can 
be  made.  SBA  proposed  the  rule  change 
to  ensure  that  it  would  have  sufficient 
opportunity  to  ascertain  whether  a 


proposed  distribution  satisfies  the 
regulatory  definition  of  "Distributable 
Securities."  This  type  of  review  is  an 
essential  pari  of  SBA's  regulatory 
oversight  responsibilities.  Nevertheless, 
SBA  does  not  wish  to  create  a 
perception  that  it  will  readily  overrule 
business  decisions  made  by  SBIC 
managers.  Therefore,  in  the  final  rule, 
the  requirement  for  prior  approval  of  all 
in-kind  distributions  has  been 
eliminated  from  §107.1580.  All 
distributions  on  dates  other  than 
Payment  Dates,  whether  in  cash  or  in 
kind,  will  continue  to  require  prior 
approval  under  §  107.1575(b)(1). 

■To  further  clarify  its  role  in  reviewing 
in-kind  distributions,  SBA  has  also 
modified  the  introductory  text  of  the 
definition  of  Distributable  Securities. 
The  final  rule  states  that  SBA 
determines  whether  securities  qualify  as 
Distributable  Securities,  but  in  so  doing 
obtains  the  advice  of  a  third  party  with 
expertise  in  the  marketing  of  securities. 
This  provision  has  a  dual  purpose.  First, 
it  emphasizes  SBA's  responsibility  to 
ensure  that  a  proposed  distribution  is 
consistent  with  regulatory  requirements. 
Second,  it  formalizes  SBA's  current 
practice  of  seeking  the  advice  of 
appropriate  experts  as  it  conducts  its 
regulatory  review.  SBA  is  willing  to 
conmiit  itself  to  this  procedure  as  a 
means  of  assuring  the  SBIC  industry 
that  it  will  not  arbitrarily  or  capriciously 
reject  proposed  in-kind  distributions. 

The  final  rule  also  adopts  a  non- 
substantive change  in  S  107.1580(a)(4), 
which  deals  with  SB  A's  use  of  agents  to 
dispose  of  the  securities  it  receives.  This 
provision  appeared  in  the  proposed  rule 
as§107.15BO(aX5). 

Compliance  With  Executive  Orders 
12868,  12988,  and  13132,  the 
Regalatory  Flexibility  Act  (5  U,S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35). 

SBA  has  determined  that  this  final 
rule  does  not  constitute  a  significant 
rule  within  the  meaning  of  Executive 
Order  12866  since  it  will  not  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  and  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
purpose  of  the  final  rule  is  to  implement 
provisions  of  public  Law  105—135 
which  relate  to  small  business 
investment  companies,  and  to  make 
certain  other  changes,  primarily 
technical  corrections  and  clarifications, 
to  the  regulations  governing  SBICs. 
There  are  352  SBICs,  not  all  of  which 
are  stnall  businesses.  In  addition,  the 
changes  will  have  little  or  no  effect  on 
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small  businesses  seeking  funding  from 
SBICs:  rather  they  would  only  affect 
definitions  for  and  activities  of  the 
SBICs. 

For  purposes  of  Executive  Order 
12988,  SBA  has  determined  that  this 
final  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  sot  forth  in  Section  3  of  that 
Order. 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
final  rule  has  no  federalism 
implications. 

For  piuposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Ch.  35,  SBA 
has  determined  that  this  final  rule 
contains  no  new  reporting  or 
recordkeeping  requirements. 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies,  Loan 
programs — business.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

For  the  reasons  set  forth  in  the 
preamble,  SBA  amends  13  CFR  part  107 
as  follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  15  U.S.C  681  et  seq..  663. 
687(c),  687b,  687d.  687g  and  687m, 

2.  In  §  107.50,  revise  paragraph  (8)(i) 
of  the  definition  of  Associate,  revise  the 
definition  of  Leverageable  Capital,  and 
add,  in  alphabetical  order,  a  new 
definition  of  Distributable  Securities  to 
read  as  follows: 

S  107.50    DafinWons  of  terms. 

*  *         *         •         • 

Associate  of  a  Licensee  means  any  of 
the  following: 

*  *        •        *        • 

(8)*    •    * 

(i)  Any  person  described  in 
para^phs  (1)  through  (6)  of  this 
definition  is  an  officer,  general  partner, 
or  managing  member:  or 

*  •        •        •        * 

Distributable  Securities  means  equity 
securities  that  are  determined  by  SBA 
(with  the  advice  of  a  third  party  expert 
in  the  marketing  of  securities)  to  meet 
each  of  the  following  requirements: 

(1)  The  securities  (which  may  include 
securities  that  are  salable  pursuant  to 
the  provisions  of  Rule  144  (17  CFR 
230.144)  under  the  Seciuities  Act  of 
1933,  as  amended)  are  salable 
immediately  without  restriction  under 
Federal  and  state  securities  laws; 

(2)  The  securities  are  of  a  class: 

(i)  Which  is  listed  and  registered  on 
a  national  securities  exchange,  or 


(ii)  For  which  quotation  information 
is  disseminated  in  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System  and  as  to 
which  transaction  reports  and  last  sale 
data  are  disseminated  pursuant  to  Rule 
llAa3-l  (17  CFR  240.1lAa3-l)  under 
the  Securities  E.xchange  Act  of  1934,  as 
amended:  and 

(3)  The  quantity  of  such  securities  to 
be  distributed  to  SBA  can  be  sold  over 
a  reasonable  period  of  time  without 
having  an  adverse  impact  upon  the 
price  of  the  security. 

Le\'erageable  Capital  means 
Regulatory  Capital,  excluding  unfunded 
commitments. 

•  •        *        •        * 

3.  In  §  107.230,  revise  paragraph  (b)(3) 
to  read  as  follows: 

$107,230    Permitted  sources  of  Private 
Capital  for  Licansses. 

•  «         •         •         * 

(b)  Exclusions  from  Private  Capital. 

(3)  Funds  obtained  directly  or 
indirectly  from  any  Federal,  State,  or 
local  government  agenc\'  or 
instrumentality,  except  for 

(i)  Funds  invested  by  a  public  pension 
fund: 

(ii)  Funds  obtained  from  the  business 
revenues  (excluding  any  governmental 
appropriation)  of  any  federally 
chartered  or  government-sponsored 
corporation  established  before  October 
1 .  1987,  to  the  extent  that  such  revenues 
are  reflected  in  the  retained  earnings  of 
the  corporation:  and 

(iii)  "Qualified  Non-private  Funds  "  as 
defined  in  paragraph  (d)  of  this  section. 

•  *        *        •        • 

4.  Revise  S  107.504  to  read  as  follows: 

1107.504    Equipment  and  offic* 
requirements. 

(a)  Computer  capability.  You  must 
have  a  personal  computer  with  a 
modem,  and  be  able  to  use  this 
equipment  to  prepare  reports  (using 
SBA-provided  software)  and  transmit 
them  to  SBA.  In  addition,  by  March  31, 
2000,  you  must  have  access  to  the 
Internet  and  the  capabUit)'  to  send  and 
receive  electronic  mail  via  the  Internet. 

(b)  Facsimile  capability  You  must  be 
able  to  receive  facsimile  messages  24 
hours  per  day  at  your  primary  office. 

(c)  Accessible  office.  You  must 
maintain  an  office  that  is  convenient  to 
the  public  and  is  open  for  business 
during  normal  working  hours. 

5.  Remove  §107.508. 

f  107.508    [Ramovad] 

6.  In  §  107.710,  revise  paragraphs 
(b)(1),  (c)(l)(i),  and  (c)(l)(ii).  redesignate 


paragraphs  (d)  and  (e)  as  paragraphs  (el 
and  (f),  revise  the  last  sentence  of 
redesignated  paragraph  (f).  and  add  a 
new  paragraph  (d)  to  read  as  follows: 

f  107.710    Requirement  to  Finance  Smaller 
Enterprises. 

(b)'   •  • 

(1 )  General  rule.  At  the  close  of  each 
of  your  fiscal  years,  for  all  Financings 
you  extended  since  April  25.  1994, 
excluding  Financings  made  in  whole  or 
in  part  with  Leverage  in  excess  of 
590,000,000.  at  least  20  percent  (in  total 
dollars)  must  have  been  invested  in 
Smaller  Enterprises.  If  you  were 
licensed  after  April  25.  1994.  the  20 
percent  requirement  applies  to  the 
Financings  you  extended  since  you 
wore  licensed,  excluding  Financings 
made  in  whole  or  in  part  with  Leverage 
in  excess  of  S90.000.000.  plus  any  pre- 
licensing  investments  approved  by  SBA 
for  inclusion  in  your  Regulatory-  Capital. 
For  purposes  of  this  paragraph  (b)(1). 
Leverage  in  excess  of  $90,000,000 
includes  aggregate  Leverage  over 
$90,000,000  issued  by  two  or  more 
Licensees  under  Common  Control.  See 
also  paragraph  (d)  of  this  section. 

*  *        •        «        « 

w  •  * 

(1)  •  •  • 

(i)  Less  than  $10,000,000  if  such 
Leverage  included  Participating 
Securities:  or 

(ii)  Less  than  $5,000,000  if  such 
Leverage  was  Debentures  only. 

•  •        •        •        « 

(d)  Special  requirement  for  Leverage 
over  S90.000.000.  If  you  have  issued 
Leverage  over  $90,000,000  (including 
aggregate  Leverage  over  $90,(MX),000 
issued  by  two  or  more  Licensees  under 
Common  Control),  at  the  end  of  each  of 
your  fiscal  years  the  cumulative 
Financings  you  extended  to  Smaller 
Enterprises  must  equal  at  least: 

(1)  The  dollar  amount  necessary  to 
satisfy  paragraph  (b)  of  this  section;  plus 

(2)  100  percent  of  the  amount  of  aU 
Financings  made  in  whole  or  in  part 
with  Leverage  over  $90,000,000 

(f)  Non-compliance  with  this  section. 
'  '  '  However,  you  will  not  be  eligible 
for  additional  Leverage  until  you  reach 
the  required  percentage  (see 
§  107.1120(c)  through  (e)). 

7.  In  §  107.720,  revise  paragraph  lcU2) 
to  read  as  follows: 

§  1 07.720    Small  Businesses  that  may  be 
lnaliglt>4e  tor  Financing. 

(O*  •  • 

(2)  You  are  not  permitted  to  finance 
a  business,  regardless  of  SIC 
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classification,  if  the  Financing  is  to  he 
used  to  acquire  or  refinance  real 
property,  unless  the  Small  Business: 

(i)  Is  acquiring  an  existing  property 
and  vk-ill  use  at  least  51  percent  of  the 
usable  square  footage  for  an  eligible 
business  purpose:  or 

(iil  Is  building  or  renovating  a 
building  and  will  use  at  least  67  percent 
of  the  usable  square  footage  for  an 
eUgible  business  purpose;  or 

(iii)  Occupies  the  subject  property  and 
uses  at  least  67  percent  of  the  usable 
square  footage  for  an  eUgible  business 
purpose. 

•  •        •        •        ■ 

8.  In  §  107.730.  revise  paragraph 
(d)(3)(iv)  to  read  as  follows: 

§107.730    Financing  which  constitute 
conlllctt  of  Interact 

•  *        *        •        « 

(d)'  •  • 

(3)*   •  * 

(iv)  You  have  no  outstanding  Leverage 
and  do  not  intend  to  issue  Leverage  in 
the  future,  and  your  Associate  either  is 
not  a  Licensee  or  has  no  outstanding 
Leverage  and  does  not  intend  to  issue 
Leverage  in  the  future. 

«  *  •  •  a 

9.  In  S  107.740,  revise  paragraph  (a)  to 
read  as  follows: 

1107.740    Portfolio  divwaiflcation 
("ovenina"  limitation). 

(a)  General  rule.  This  S  107.740 
applies  if  you  have  outstanding 
Leverage  or  intend  to  issue  Leverage  in 
the  future. 

Without  SBA's  prior  written  approval, 
you  may  provide  Financing  or  a 
Commitment  to  a  Small  Business  only  if 
the  resulting  amount  of  your  aggregate 
outstanding  Financings  and 
Commitments  to  such  Small  Business 
and  its  Affiliates  does  not  exceed: 

(1)  For  a  Section  301(c)  Licensee,  20 
percent  of  the  sum  of: 

(i)  Your  Regulatory  Capital  as  of  the 
date  of  the  Financing  or  Commitment: 
plus 

(ii)  Any  Distiibution(s)  you  made 
under  S  107.1570(b).  during  the  five 
years  preceding  the  date  of  the 
Financing  or  Commitment,  which 
reduced  your  Regulatory  Capital:  plus 

(iii)  Any  Di5tribution(s)  you  made 
under  $107,585.  during  the  five  years 
praoadlng  the  date  of  the  Financing  or 
Commitment,  which  reduced  your 
Regulatory  Capital  by  no  more  than  two 
percent  or  which  SBA  approves  for 
inclusion  in  the  sum  determined  in  this 
paragraph  (a)(1). 

(2)  For  a  Section  301(d)  Licensee,  30 
percent  of  a  sum  determined  in  the 


manner  set  forth  in  paragraph  (a)(l)(i) 
through  (iii)  of  this  section. 

***** 

10.  In  $  107.1100,  revise  the  section 
heading  and  paragraph  (b)  to  read  as 
follows: 

§  1 07 . 1 1 00    Types  of  Leverage  and 
application  procedures. 

(b)  Applying  for  Levemge.  The 
Leverage  application  process  has  two 
parts.  You  must  first  apply  for  SBA's 
conditional  commitment  to  reserve  a 
specific  amount  of  Leverage  for  your 
future  use.  You  may  then  apply  to  draw 
down  Leverage  against  the  commitment. 
See  SS  107.1200  through  107.1240. 
***** 

11.  In  §  107.1120,  redesignate 
paragraphs  (d)  through  (g)  as  paragraphs 
(e)  through  (h)  and  add  a  new  paragraph 
(d)  to  read  as  follows: 

S  107.1120    General  eligibility  requirements 
tor  Lsversge. 


(d)  Certify,  if  applicable,  that  you  will 
satisfy  the  requirement  in  §  107.710(d) 
to  provide  Financing  to  Smaller 
Enterprises. 

***** 

12.  In  §107.1150,  revise  paragraph  (a) 
and  the  first  sentence  of  paragraph  (b)(l  j 
to  read  as  follows: 

$107.1150    Maximum  amount  of  Leverage 
for  a  Section  301(c)  Licensee. 

(a)  Maximum  amount  of  Levemge.  (1) 
Amounts  before  indexing.  If  you  are  a 
Section  301(c)  Licensee,  the  following 
table  shows  the  maximum  amount  of 
Leverage  you  may  have  outstanding  at 
any  time,  subject  to  the  indexing 
adjustment  set  forth  in  paragraph  (a)(21 
of  this  section: 


If  your  leverageable 
capital  is: 

Then  your  maximum 
leverage  is: 

(1)  Not  over 
$17,500,000. 

(2)  Over  $17,500,000 
butnol  over 
$35,100,000. 

(3)  Over  $35,100,000 
but  not  over 
$52,600,000. 

(4)  Over  $52,600,000 

300  percent  of 
Leverageable  Cap- 
rtal 

452.500,000  +  12  » 
(Leverageable  Cap- 
ital -$17,500,000)1 

$87,700,000  + 
(Leverageable  Cap- 
ital -$35,100,000) 

$105,200,000 

(2)  Indexing  of  maximum  amount  of 
Leverage  SBA  will  adjust  the  amounts 
in  paragraph  (a)  of  this  section  annually 
to  reflect  increases  through  September 
in  the  Consumer  Price  Index  published 
by  the  Bureau  of  Labor  Statistics.  SBA 
will  publish  the  indexed  maximum 
Leverage  amounts  each  year  in  a  Notice 
in  the  Federal  Register. 


(b)  Exceptions  to  maximum  Leverage 
provisions.  (1)  Licensees  under  Common 
Control.  Two  or  more  Licensees  imder 
Common  Control  may  have  aggregate 
outstanding  Leverage  over  $105,200,0(X) 
(subject  to  indexing  as  set  forth  in 
paragraph  (a)(21  of  this  section)  only  if 
SBA  gives  them  permission  to  do  so. 


13.  Revise  §  107.1220  to  read  as 

follows: 

J107.1220    Requirement  for  Licensee  to 
flie  quarterly  financial  statements. 

As  long  as  any  part  of  SBA's  Leverage 
conunitment  is  outstanding,  you  must 
give  SBA  a  Financial  Statement  on  SBA 
Form  468  (Short  Form)  as  of  the  close 
of  each  quarter  of  your  fiscal  year  (other 
than  the  fourth  quarter,  which  is 
covered  bv  your  aimual  filing  of  Form 
468  under  §  107.630(a)).  You  must  file 
this  form  vdthin  30  days  after  the  close 
of  the  quarter.  You  will  not  be  eligible 
for  a  draw  if  you  are  not  in  compliance 
with  this  §  107.1220. 

14.  In  §  107.1230.  revise  paragraph 
(d)(1),  redesignate  paragraphs  (d)(2)  and 
(d)(3)  as  paragraphs  (d)(3)  and  (d)(4), 
add  a  new  paragraph  (d)(2),  and  revise 
the  first  sentence  of  redesignated 
paragraph  (d)(4)  to  read  as  follows: 

$107.1230    Draw-downs  by  Licensee  under 
SBA's  Leverage  commltmerrt. 

***** 

(d)  •  •  • 

(1)  A  statement  certifying  that  there 
has  been  no  material  adverse  change  in 
your  financial  condition  since  your  last 
filing  of  SBA  Form  468  (see  also 

§  107.1220  for  SBA  Form  468  filing 
requirements). 

(2)  If  your  request  is  submitted  more 
than  30  days  following  the  end  of  your 
fiscal  year,  but  before  you  have 
submitted  your  annual  filing  of  SBA 
Form  468  (Long  Form)  in  accordance 
with  §  107.630(a),  a  preliminary 
unaudited  aimual  financial  statement  on 
SBA  Form  468  (Short  Form). 

«  *  •  •  • 

(4)  A  statement  that  the  proceeds  are 
needed  to  fund  one  or  more  particular 
Small  Businesses  or  to  provide  liquidity 
for  your  operations.  *    *   * 

•        «        *        •        * 

15.  hi  §  107.1550,  revise  die  firet 
sentence  of  the  introductory  text, 
paragraph  (b)(1),  and  paragraph  (d),  and 
add  a  new  paragraph  (e)  to  read  as 
follows: 

$107.1550  Distributions  by  UcanSOT— 
permitted  "t»  Distributions"  to  private 
Investors  and  SBA. 

If  you  have  outstanding  Participating 
Securities  or  Earmarked  Assets,  and  you 


are  a  limited  partnership,  "S 
Corporation,"  or  equivalent  pass- 
through  entity  for  tax  ptu*poses.  you 
may  make  "tax  Distributions"  to  your 
investors  in  accordance  with  this 
§  107.1550.  whether  or  not  they  have  an 
actual  tax  liability.  *  •  * 
***** 

(b)  How  to  compute  the  Maximum 

Tax  Liability.  (1)  You  may  compute  your 

Maximum  Tax  Liability  for  a  full  fiscal 

year  or  for  any  calendar  quarter.  Use  the 

following  formula: 

M  =  (TOI  X  HRO)  +  (TCG  x  HRC) 

where: 

M  =  Maximum  Tax  Liability 

TOI  =  Net  ordinary  income  allocated  to 
your  partners  or  other  owners  for 
Federal  income  tax  purposes  for  the 
fiscal  year  or  calendar  quarter  for 
which  the  Distribution  is  being  made, 
excluding  Prioritized  Payments 
allocated  to  SBA. 

HRO  =  The  highest  combined  marginal 
Federal  and  State  income  tax  rate  for 
corporations  or  individuals  on 
ordinary  income,  determined  in 
accordance  with  paragraphs  (b)(2) 
through  (b)(4)  of  this  section. 

TCG  =  Net  capital  gains  allocated  to 
your  partners  or  other  owners  for 
Federal  income  tax  purposes  for  the 
fiscal  year  or  calendar  quarter  for 
which  the  Distribution  is  being  made, 
excluding  Prioritized  Payments 
allocated  to  SBA. 

HRC  =  The  highest  combined  marginal 
Federal  and  State  income  tax  rate  for 
corporations  or  individuals  on  capital 
gains,  determined  in  accordance  with 
paragraphs  (b)(2)  through  (b)(4)  of  this 
section. 

***** 

(d)  Paying  a  tax  Distribution.  You  may 
make  an  aimual  tax  Distribution  on  the 
first  or  second  Payment  Date  following 
the  end  of  your  fiscal  year.  You  may 
make  a  quarterly  tax  Distribution  on  the 
first  Payment  Date  following  the  end  of 
the  calendar  quarter  for  which  the 
Distribution  is  being  made.  See  also 

S  107.1575(a). 

(e)  Excess  tax  Distributions.  (1)  As  of 
the  end  of  your  fiscal  year,  you  must 
determine  whether  you  made  any  excess 
tax  Distributions  for  the  year  in 
accordance  with  paragraph  (e)(2)  of  this 
section.  Any  tax  Distributions  that  you 
make  for  a  subsequent  period  must  be 
reduced  by  the  excess  amount 
distributed. 

(2)  Determine  your  excess  tax 
Distributions  by  adding  together  all  your 
quarterly  tax  Distributions  for  the  year 
(ignoring  any  required  reductions  for 
excess  tax  Distributions  made  in  prior 
years),  and  subtracting  the  maximum 
tax  Distribution  tliat  vou  would  have 


been  permitted  to  make  based  upon  a 
single  computation  performed  for  the 
entire  fiscal  year.  The  result,  if  greater 
than  zero,  is  your  excess  tax 
Distribution  for  the  year. 

16.  In  §  107.1575,  revise  paragraphs 
(a)(1)  and  (b)(2)  and  add  a  new 
paragraph  (a)(4)  to  read  as  follows: 

$107.1575    Distributions  on  other  than 
Payment  Dates. 

(a)  .  .  . 

(1)  Required  annual  Distributions 
under  §  107.1540(a)(1).  annual 
Distributions  under  §  107.1550,  and  any 
Distributions  under  §  107.1560  must  be 
made  no  later  than  the  second  Payment 
Date  following  the  end  of  your  fiscal 
year. 

***** 

(4)  Quarterly  Distributions  under 
§  107.1550  must  be  made  no  earlier  than 
the  last  day  of  the  calendar  quarter  for 
which  the  Distribution  is  being  made 
and  no  later  than  the  first  Payment  Date 
following  the  end  of  such  calendar 
quarter. 

(b)  *  *  • 
***** 

(2)  The  ending  date  of  the  period  for 
which  you  compute  your  Earmarked 
Profits.  Prioritized  Payments, 
Adjustments,  Charges,  Profit 
Participation,  Retained  Earnings 
Available  for  Distribution,  liquidity 
ratio,  Capital  Impairment,  and  any  other 
applicable  computations  required  under 
§§  107.1500  through  107.1570.  must  be: 

(i)  The  distribution  date,  or 
(ii)  If  your  Distribution  includes 
annual  Distributions  under 
§§  107.1540(a)(1),  107.1550  and/or 
107.1560,  your  most  recent  fiscal  year 
end; 
•        *        *        •        * 

17.  In  §  107.1580,  revise  the  heading 
for  paragraph  (a)  introductory  text,  and 
revise  paragraphs  (a)(1),  (aH4),  and  (b)(2) 
to  read  as  follows: 

$107.1580    Special  rules  for  In-Kind 
Distributions  by  Licensees. 

(a)  In-Kind  Distributions  while 
Licensee  has  outstanding  Participating 
Securities.  *  *  * 

(1)  You  may  distribute  only 
Distributable  Securities. 
***** 

(4)  You  must  deposit  SBA's  share  of 
securities  being  distributed  with  a 
disposition  agent  designated  by  SBA.  As 
an  alternative,  if  you  agree.  SBA  may 
direct  you  to  dispose  of  its  shares.  In 
this  case,  you  must  promptly  remit  the 
proceeds  to  SBA. 

W' 

(2)  You  must  obtain  SBA's  prior 
written  approval  of  any  In-Kind 


Distribution  of  Earmarked  Assets  that 
are  not  Distributable  Securities, 
specifically  including  approval  of  the 
valuation  of  the  assets. 

Patori:  13eceniber  10. 1999. 
Fred  P.  Hochberg, 
Acting  Administrator. 
IFR  Doc.  9»-.126a9  Filed  12-17-99: 8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-189-A0:  Amendment 
39-11466:  AD  99-26-07] 

RiN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100.  -200.  and  -200C  Series 
Airplanes 

agency:  Federal  Aviation . 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-100. 
-200.  and  -200C  series  airplanes,  that 
currently  requires  periodic  inspections 
to  delect  missing  nuts  and/or  damaged 
secondary  support  hardware  adjacent  to 
the  aft  engine  mount,  and  replacement, 
if  neces.sary.  That  AD  also  provides  for 
optional  terminating  action  for  certain 
inspections  and  a  torque  check.  This 
amendment  requires  accompUshment  of 
the  previously  optional  terminating 
action.  This  amendment  is  prompted  by 
the  FAA's  determination  that  the 
repetitive  inspections  required  by  the 
existing  AD  may  not  be  providing  the 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fleet.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  secondary  support 
to  sustain  engine  loads  in  the  event  of 
failure  of  the  aft  engine  motmt  cone 
boll,  which  could  result  in  the 
separation  of  the  engine  fi'om  the  wing. 
DATIS:  Effective  January  24,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
2000. 

The  incorporation  by  reference  of 
Boeing  Ser\'ice  Bulletin  737-71-1289. 
dated  August  19. 1993.  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
Mav  18.  1994  (59  FR  18294.  April  18. 
1994). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  mav  be  obtained 
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from  Boeing  Conunercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  ,\irplane  Directorate,  Rules 
Docket.  160t  Lind  Avenue.  SW., 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gceg 
Schneider.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2028: 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  91-09-14  Rl. 
amendment  39-8876  (59  FR  18294. 
.\pril  18.  1994),  which  is  applicable  to 
all  Boeing  Model  737-100.  -200.  and 
-200C  series  airplanes,  was  published 
in  the  Federal  Register  on  October  2. 
1998  (63  FR  52992).  The  action 
proposed  to  continue  to  require  periodic 
inspections  to  detect  missing  nuts  andy 
or  damaged  secondarj-  support 
hardware  adjacent  to  the  an  engine 
mount,  and  replacement,  if  necessary. 
The  action  also  proposed  to  mandate 
accomplishment  of  the  previously 
optional  terminating  action. 

Comments 

interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
mailing  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

Two  commenters  support  the 
proposed  rule. 

Requests  to  Revise  Compliance  Time  of 
Paragraph  (c)  of  the  Proposed  AD 

Two  commenters  request  that  the 
compliance  time  in  paragraph  (c)  of  the 
proposed  AD  be  revised  by  removing 
the  threshold  "at  next  engine  removal" 
and  setting  (he  threshold  simply  to 
"within  8,000  flight  hours  after  the 
effective  dale  of  this  AD."  One 
commenter  states  that  the  requirement 
to  accomplish  the  terminating  action 
(i.e..  installation  of  Boeing  Secondary 
Support,  Kit  Number  65C37057-1)  is 
overly  restrictive.  Operators  would  have 
to  be  prepared  to  modify  the  secondary 
support  (i.e.,  install  the  secondary 
support  lut)  at  any  unschedided  engine 
change,  even  though  the  conditions  that 
lead  to  an  unscheduled  engine  removal 
are  not  likely  to  affect  safety  of  the 
secondary  support.  Another  commenter 


states  that  the  threshold  of  "at  next 
engine  removal"  in  paragraph  (c)  of  the 
proposed  rule  is  too  harsh.  The 
commenter  slates  that  it  accomplishes  a 
magnetic  particle  inspection  of  the  aft 
engine  mount  cone  bolt  during  each 
engine  removal,  and  that  these 
inspections  are  more  than  adequate  to 
ensure  the  integrity  of  the  aft  mount 
cone  bolt  until  the  modification  is 
accomplished  at  8,000  flight  hours. 

The  FAA  partially  concurs  with  the 
commenters'  request  to  revise  the 
compliance  time  specified  in  paragraph 
(c)  of  the  AD.  The  FAA's  intent  was  to 
require  installation  at  the  next 
"scheduled"  engine  removal,  or  within 
8.000  flight  hours  after  the  the  effective 
date  of  this  AD,  whichever  occurs  first, 
which  is  the  typical  interval  between 
scheduled  engine  changes/overhauls. 
The  FAA  agrees  that  the  threshold 
should  not  be  subject  to  "unscheduled" 
Engine  removals,  but  does  not  agree  that 
the  threshold  should  be  set  solely  to 
"within  8,000  fiigfat  hours."  as 
suggested  by  the  commenters.  The  FAA 
has  determined  that  a  compliance  time 
at  the  next  "scheduled"  engine  removal, 
or  within  8,000  fUght  hours  after  Uie 
effective  date  of  the  AD.  whichever 
occurs  first,  will  provide  operators 
adequate  time  to  procure  and  install  the 
secondary  support  kit,  and  will  not  be 
an  unnecessary  burden  on  operators. 

In  addition,  the  FAA  does  not  agree 
with  the  second  commenter  that  a 
magnetic  particle  inspection  of  the  cone 
bolt  during  the  engine  removal  will 
ensure  that  cracks  will  not  initiate  prior 
to  the  next  engine  removal.  The 
magnetic  inspection  only  ensures  that 
the  bolts  being  installed  have  no 
detectable  cracks.  In  light  of  the  results 
of  testing  conducted  by  Boeing  and  the 
two  occurrences  of  failiue  of  the  aft 
engine  mount  cone  bolts  after  the  bolts 
had  been  subjected  to  ultrasonic 
inspections,  the  FAA  finds  that 
installation  of  a  new,  improved 
secondary  support  at  the  next  scheduled 
engine  removal,  or  within  8.000  flight 
hours  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  is  necessary  to 
address  the  identified  unsafe  condition. 

Therefore,  the  FAA  has  revised  the 
compliance  time  of  paragraph  (c)  of  the 
final  rule  accordingly. 

One  commenter  requests  that  the 
compliance  time  in  paragraph  (c)  of  the 
proposed  AD  coincide  with  its  hush  kit 
installation  schedule.  The  commenter 
states  that  its  hush  kit  schedule  will 
occur  prior  to  the  proposed  8,000-Oight 
hour  threshold,  but  may  not  occur  prior 
to  the  next  engine  removal.  The 
commenter  also  states  that  aligning  the 
compliance  time  with  the  hush  kit 
installation  will  avoid  the  dual  cost  of 


installing  the  Boeing  secondary  support 
kit  at  the  next  engine  removal  at  a  cost 
of  S10.600  per  aircraft,  and  replacing  it 
within  one  year  as  part  of  the  NORDAM 
hush  kit  installation. 

The  FAA  partially  concurs  with  the 
commenter's  request  to  revise  the 
subject  compliance  time.  The  FAA  finds 
that  a  threshold  of  "at  the  next  engine 
removal"  may  result  in  the  unnecessary 
installation  and  removal  of  the  Boeing 
secondary  support  kit  for  those 
operators  currently  working  to  a 
schedule  for  incorporation  of  the 
NORDAM  hush  kit.  However,  the  FAA 
finds  that  a  compliance  time  of  at  the 
next  "scheduled"  engine  removal,  or 
within  8,000  flight  hours  after  the 
effective  dale  of  the  AD,  whichever 
occurs  first,  will  preclude  any 
urmecessary  installation  and  removal  of 
the  Booing  secondary  support  kit.  The 
FAA  based  its  determination  on  an 
expectation  that  operators  will  not 
schedule  an  engine  change/overhaul 
within  12  months  prior  to  installing  a 
hush  kit,  but  rather  will  schedule  both 
to  coincide  in  order  to  minimize  down 
dme.  As  discussed  previously,  the  FAA 
has  revised  the  threshold  of  paragraph 
(c)  to  at  the  next  "scheduled"  engine 
removal. 

Requests  to  Allow  an  Alternative 
Method  of  CompUance  (AMCC) 

Two  commenters  request  that 
paragraph  (c)  of  the  proposed  AD  be 
revised  to  include  a  statement  that 
installation  of  certain  NORDAM  hush 
kits  is  an  AMOC  to  the  requirement  to 
install  the  Boeing  secondary  support. 
Kit  Number  65C37057-1.  The 
commenters  state  that  they  are  currently 
installing  a  certain  NORDAM  hush  kit, 
and  that  this  hush  kit  has  been 
approved  by  the  Seattle  Aircraft 
CertificaUon  Office  (SACO),  FAA, 
Transport  Airplane  Directorate,  as  an 
AMOC  to  AD  91-09-14  Rl.  Specifically, 
the  installation  of  NORDAM  Low  Gross 
Weight  (LOW)  Hush  Kit  (i.e.. 
Supplementary  Type  Certificate  (STC) 
ST00131SE]  has  been  approved  by  the 
FAA  as  terminating  action  for  the 
inspections  mandated  by  AD  91-09-14 
Rl,  with  the  exception  of  the  repetitive 
inspections  of  the  aft  cone  bolt  failure 
indicator  required  in  paragraph  (a)(1)  of 
AD  91-09-14  Rl.  The  commenters  state 
that  this  approval  indicates  that  the 
secondary  support  that  is  installed  as 
part  of  the  NORDAM  hush  kit  should 
provide  an  acceptable  level  of  safety  and 
meet  the  intent  of  the  proposed  rule. 

The  FAA  concurs  with  the 
commenters'  request  to  include  ^ 
statement  in  paragraph  (c)  of  the  final 
rule  to  clarify  this  point.  The  FAA  has 
revised  the  final  ride  to  include  a  new 


NOTE  to  specify  that  installation  of 
certain  NORDAM  hush  kits  is 
considered  an  acceptable  AMOC  to  the 
requirements  of  this  AD.  and  is 
considered  terminating  action  for  the 
inspections  mandated  by  this  AD, 
except  for  the  repetitive  inspections  of 
the  aft  cone  bolt  failure  indicator 
required  in  paragraph  (a)(1)  of  this  AD. 
The  repetitive  inspections  of  the  aft 
cone  bolt  failure  indicator  specified  in 
paragraph  (a)(1)  are  still  required.  In 
addition,  the  FAA  finds  that  paragraph 
(d)(2)  of  the  final  rule  also  must  be 
revised  to  clarify  this  point. 

Requests  to  Not  Mandate  Replacement 
of  Secondary  Support 

One  commenter  requests  that  the  FAA 
continue  to  require  the  current 
inspections  reqtiired  by  AD  91-09-14 
Rl  and  continue  to  provide  the  optional 
terminating  action  (i.e..  replacement  of 
the  secondary  support  of  the  aft  engine 
mount  with  a  new,  improved  secondary 
support)  rather  than  mandating  it. 
Another  commenter  questions  the 
necessity  of  the  proposed  rule  based 
upon  existing  mandates  that  will 
provide  an  equivalent  means  of 
compliance  with  a  similar  time  period. 
One  commenter  states  that  it  has  been 
inspecting  the  aft  mount  cone  bolt 
indicator  for  alignment  during  every 
over-night  check  in  accordance  with  its 
maintenance  policy  and  has  been 
inspecting  the  secondary  support 
hardware  (i.e..  the  aft  mount  cone  bolt 
and  nut)  in  accordance  with  AD  91-09- 
14  Rl.  The  commenter  also  states  that 
it  has  been  replacing  the  forward  and  aft 
mount  cone  bolt,  nut,  and  vibration 
isolator  every  6,000  flight  hours  or 
engine  hard  time,  or  at  any  engine 
removal,  whichever  occurs  first.  The 
commenter  notes  that  it  has  not  detected 
a  failure  of  the  secondary  support 
hardware  in  the  aft  mount  cone  bolt,  or 
detected  loosening  of  the  nut. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  not  mandate 
accomplishment  of  the  previously 
optional  terminating  action.  As 
discussed  in  the  preamble  of  the 
proposed  rule,  the  FAA  has  determined 
that  the  repetitive  inspections  required 
by  the  existing  AD  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  The  45- 
day  inspection  interval  of  the  aft  cone 
bolt  failure  indicator,  as  specified  in  the 
existing  AD.  may  not  detect  a  broken  aft 
cone  bolt  in  a  timely  manner,  as  cracks 
in  the  aft  cone  bolt  may  go  undetected 
using  the  current  ultrasonic  inspection 
procedures.  Worn  secondary  support 
components  that  exceed  the  wear  limits 
allowed  in  the  AD  91-09-14  Rl  may  not 
be  reliably  detected  due  to  human 


factors  and  may,  in  the  event  of  the 
failure  of  an  aft  cone  bolt,  render  the 
secondary  support  incapable  of 
supporting  the  aft  end  of  the  engine 
until  the  next  inspection  of  the  aft  cone 
bolt  failure  indicator.  Therefore,  the 
FAA  has  determined  that  the  repetitive 
inspections  may  not  be  adequate  to 
preclude  an  engine  separation,  and 
finds  that  installation  of  the  new  Boeing 
secondary  support  kit  should  be 
mandated. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1 .045  Model 
737-100.  -200.  and  -200C  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
382  airplanes  of  U.S.  registry  will  be 
affiscted  by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  91-09-14  Rl  take  ' 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  $68,760,  or 
$180  per  airplane,  per  Inspection  cycle. 

The  replacement  that  is  required  by 
this  AD  will  take  approximately  60 
work  hours,  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $7,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  new  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$4,049,200.  or  $10,600  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  ( 1 )  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatorv  Policies  and  Procedures  (44 
FR  11034.'  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ofSubiecte  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  it  amended  by 
removing  amendment  39-fl876  (59  FR 
18294.  April  18.  1994).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11466,  to  read  as 
follows: 

9»-2e-07    Boeing:  Amendment  39-1 14S6. 
Docket  98-NM-189-AD  Supersudes  AD 
91-09-14  Rl.  Am«?ndment  .39-8876 

Applicability:  All  Model  737-100,  -200. 
and  ~200C  airplanns,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardle&s  of  whether  ft  has  been 
modified,  altered,  or  repaired  in  rhn  area 
subjm:!  lo  the  requirements  of  this  AD.  For 
airplanes  ttiat  have  been  idodiGed,  altered,  or 
repaired  so  that  ihe  performance  of  the 
requirements  of  this  AD  is  affec:ted.  the 
owner^operalor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (el(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflcci  of  the  modification,  alteration,  or 
repair  on  the  un.safe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  etiminaied.  the  request  should  Include 
specific  proposed  actions  to  address  it- 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  secondary  support 
to  sustain  engine  loads  in  the  event  of  failure 
of  the  aft  engine  mount  cone  bolt,  which 
could  result  in  the  separation  of  the  engine 
from  the  wing,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  91-09- 

14,  Amendment  39-6972 

Repetitive  Inspections  and  Replacement.  If 
Necessary 

(a)  Within  the  next  45  landings  after  May 
20.  1991  (the  effective  date  of  AD  91-09-14. 
amendment  3^-6972).  accomplish  the 
following: 

( 1 )  Inspect  the  aft  mount  cone  bolt 
indicator  for  proper  alignment.  Improper 
alignment  indicates  a  broken  aft  cone  bolt. 
Broken  cone  bolts  must  be  replaced,  prior  to 
further  flight,  with  bolls  that  have  been 
inspected  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-7tA1212.  dated 
December  22, 1987.  using  magnetic  particle 
inspection  techniques.  Repeat  the  inspection 
of  the  indicator  at  intervals  thereafter  not  to 
exceed  45  landings. 

(2)  Unless  previously  accomplished  within 
the  last  255  landings,  inspect  the  aft  mount 
cone  bolt  improved  secondary  support  for 
missing  nuts,  evidence  of  bolt  wear,  and 
dlsbonded  honeycomb  core:  in  accordance 
with  Boeing  Service  Bulletin  737-71-1250. 
dated  June  14,  1990.  Except  as  provided  in 
paragraph  (b)  of  this  AD.  missing  nuts,  bolts 
worn  outside  the  limits  specified  in  the 
service  bulletin,  or  disbonded  honeycomb 
core  must  be  replaced,  prior  to  further  flight, 
with  new  or  repaired  identical  parts.  Repeat 
the  inspection  at  intervals  not  to  exceed  300 
landings. 

Follow-On  Inspectiona,  Rsplacsment.  and 
Torque  Check 

(h)  Perform  the  following  inspections  if 
discrepant  hardware  is  found  during  the 
inspections  required  by  paragraph  (a)(2]  of 
this  AD.  and  replacement  hardware  is  not 
immediately  available: 

(1)  Prior  to  further  flight,  and  thereafter  at 
intervals  not  to  exceed  300  landings,  inspect 
for  cracks  in  the  aft  engine  mount  cone  bolt, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-71A1212.  dated  December  22, 
1987.  using  ultrasonic  inspection  techniques. 
Replace  cracked  cone  bolts,  prior  to  further 
flight,  with  bolts  that  have  been  inspected  in 
accordance  with  the  service  bulletin,  using 
magnetic  particle  inspection  techniques. 
Replacement  (newly  installed]  cone  bolts 
must  be  ultrasonically  inspected  for  internal 
cracking  in  accordance  with  the  provisions  of 
this  paragraph  at  intervals  not  to  exceed  300 
landings. 

(2)  At  the  next  ultrasonic  inspection,  as 
required  by  par^aph  (b)(1)  of  this  AD, 
unless  previously  accomplished  within  150 
to  300  landings  after  cone  bolt  installation, 
accomplish  a  torque  check  to  verify  that  the 
cone  bolt  is  torqued  to  the  proper  torque 
limit  specified  in  the  appropriate  Boeing 
maintenance  manual.  This  check  is  to  be 
accomplished  without  loosening  the  bolt 
After  each  cone  bolt  installation,  accomplish 
the  torque  check  procedure  required  by  this 
paragraph  between  150  landings  and  300 


landings  following  installation.  Replacement 
of  discrepant  hardware  in  accordance  with 
paragraph  (a)(2)  of  this  AD  constitutes 
terminating  action  for  the  requirements  of 
this  paragraph. 

(i)  If  the  cone  bolt  torque  is  below  one-half 
the  specified  torque,  prior  to  further  flight, 
remove  the  cone  bolt  and  replace  it  with  a 
serviceable  bolt. 

(ii)  If  the  cone  boll  torque  is  equal  to,  or 
above  one-half  the  specified  torque,  but 
below  the  speciBed  torque,  re-torque  to  the 
specified  level  and  re-check  the  torque 
within  the  next  150  to  300  landings.  If,  at  that 
time,  the  torque  is  below  90  perT:eDt  of  the 
specified  torque,  replace  the  cone  bolt  with 
a  serviceable  bolt. 

New  Actiow  Required  by  This  AD 

Replacement 

(c)  At  the  next  scheduled  engine  removal, 
or  within  8.000  flight  hours  after  the  effective 
date  of  this  AD.  whichever  occurs  first, 
replace  the  secondary  support  of  the  aft 
engine  mount  with  a  new.  improved 
secondary  support.  Kit  Number  65C37057-1; 
in  accordance  with  Boeing  Service  Bulletin 
737-71-1289,  dated  August  19.  1993;  as 
revised  by  Notices  of  Status  Change  737-71- 
1289  NSC  1 .  dated  September  2.  1993.  737- 
71-1289  NSC  2.  dated  January  26. 1995.  and 
737-71-1289  NSC  03.  dated  October  3. 1996. 
Accomplishment  of  such  replacement 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraphs  (a)(2)  and  (h)(1)  of  this  AD,  and 
for  the  torque  check  requirement  of 
paragraph  (b)(Z)  of  this  AD 

Optional  lostalUtion 

(dj  Installation  of  Nordam  hush  kits 
modified  in  accordance  with  the  following 
Supplemental  Type  Certificate  is  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraphs  (8)(2].  (b).  and  (c) 
of  this  AD,  but  are  not  considered  acceptable 
for  compliance  with  the  requirements  of 
paragraph  (a)(1)  of  this  .\D. 

•  SA5730N\{.  issued  on  )une  26, 1992  and 
amended  on  October  2,  1992;  or 

*  ST00131SE,  issued  on  November  a. 
1994,  and  amended  on  fanuary  26. 1995,  May 

13. 1996.  September  13.  1996,  and  February 

20. 1997. 

Altemabve  Methods  of  Compliance 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Trenspori  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
91-09-14  Rl,  amendment  39-8876.  are 
approved  as  alternative  methods  of 
compliance  with  the  requirements  of  this  AO. 


except  for  the  requirements  of  paragraph 
(a)(1)  of  this  AD. 

Special  Flight  Permits 

(f)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  inspection  required  by  paragraph 
(b)(2}  of  this  AD  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-71-1250. 
dated  ]une  14,  1990.  The  inspection  required 
by  paragraph  (b)(1)  of  this  AO  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-71A1212.  dated  December  22. 
1987.  The  replacement  required  by  paragraph 
(c)  of  this  AD  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-71-1289. 
dated  August  19. 1993,  as  revised  by  Notice 
of  Status  Change  737-71-1289  NSC  1.  dated 
September  2. 1993,  Notice  of  Status  Change 
737-71-1289  NSC  2,  dated  January  26.  1995, 
and  Notice  of  Status  Change  737-71-1289 
NSC  03,  dated  October  3, 1996. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  737-71-1250.  dated 
June  14. 1990;  Boeing  Alert  Service  Bulletin 
737-71A1212,  dated  December  22,  1987, 
Boeing  Service  Bulletin  Notice  of  Status 
Change  737-71-1269  NSC  1,  dated 
September  2,  1993,  Boeing  Service  Bulletin 
Notice  of  Status  Change  737-71-1289  NSC  2. 
dated  Januar>'  26, 1995,  and  Boeing  Service 
Bulletin  Notice  of  Status  Change  737-71- 
1289  NSC  03,  dated  October  3, 1996;  is 
approved  by  the  director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  737-71-1289.  dated 
August  19. 1993,  as  listed  in  the  regulations, 
was  approved  previously  by  the  Director  of 
the  Federal  Register  as  of  May  16.  1994  (59 
FR  18294,  April  18.  1994). 

(3)  Copies  may  be  obtained  ft'om  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
fanuary  24,  2000. 

Issued  in  Renton,  Washington,  on 
December  9. 1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-32509  Filed  12-17-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATK)N 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NM-262-AD;  Amendment 
39-11463;  AD  99-26-03} 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SINHIARY:  This  amendment  adopts  a 
new  airwortliiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes. 
This  action  requires  repetitive  general 
visual  inspections  of  the  power  feeder 
cables,  terminal  strip,  fuseholder.  and 
fuses  of  the  galley  load  control  unit 
(GLCU)  within  the  No.  3  bay  electrical 
power  center  to  detect  damage;  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  an  incident 
of  no  power  to  the  aft  galleys  and  two 
incidents  of  sparking  sounds  coming 
&om  the  G3  galley  due  to  damage  of  the 
No.  3  and  4  wire  assembly  terminal  lugs 
and  overheating  of  the  power  feeder 
cables  on  the  G3  GLCU.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  such  damage  due  to  the 
accumulated  effects  over  time  from 
overheating  of  the  power  feeder  cables 
on  the  G3  GLCU,  which  could  result  in 
smoke  and  fire  in  the  G3  galley. 
DATES:  Effective  January  4.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  lanuarv  4, 
2000. 

Comments  for  inclusion  In  the  Rules 
Docket  must  be  received  on  or  before 
February  18,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  9*-NM- 
262-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846, 
Attention:  Technical  Publications 
Business  Administration.  Dept.Cl-L51 
(2-60).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 


Avenue.  SW.,  Renton.  Washington:  or  at 
the  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 

SUPPl^MENTARY  INFORMATION:  As  part  of 
its  practice  of  re-examining  all  aspects 
of  the  service  experience  of  a  particular 
aircraft  whenever  an  accident  occurs, 
the  FA.^  has  become  aware  of  one 
occurrence  of  no  power  to  the  aft  galleys 
and  two  occurrences  of  sparking  soimds 
coming  from  the  G3  galley.  These 
incidents  occurred  on  McDonnell 
Douglas  Model  MI>-11  series  airplanes 
equipped  with  a  certain  120  kilo  volts 
alternating  current  (KVA)  galley  option. 
The  No.  3  and  4  wire  assembly  of  the 
galley  load  control  imit  (GLCU)  had  2 
terminal  lugs  discolored  and  one 
terminal  strip  with  overheated  power 
feeder  cables  and  studs  on  the 
fuseholder.  The  damage  was  attributed 
to  the  acciunulative  effects  over  time 
from  overheating  due  to  galley  current 
loads  on  wires  improperly  sized  for  the 
application.  This  condition,  if  not 
corrected,  could  result  in  damage  to  the 
wire  assembly  terminal  lugs  and  power 
feeder  cable  of  the  G3  GLCU.  which 
could  result  in  smoke  and  fire  in  the  G3 
galley. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  invohing  a 
McDonnell  Douglas  Model  MD-11 
series  airplane,  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA.  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  studies 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identi^'  potential  tmsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  AD  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 


Bulletin  MD11-24A160.  Revision  01. 
dated  November  11.  1999,  which 
describes  procedures  for  repetitive 
general  visual  inspections  of  the  power 
feeder  cables,  terminal  strip,  fuseholder. 
and  fuses  of  the  GLCU  within  The  No. 
3  bay  electrical  power  center:  and 
corrective  actions,  if  necessar\'.  The 
corrective  actions  include  replacement 
of  power  feeder  cables,  fuseholder.  and/ 
or  fuses,  as  applicable.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

The  FAA  also  has  reviewed  and 
approved  McDoimell  Douglas  Alert 
Service  Bulletin  MD11-24A160,  dated 
August  30,  1999,  which  describes  the 
same  procedures  as  Revision  01  of  the 
service  bulletin.  However,  the 
inspection  is  only  accomplished  once, 
rather  than  repetitively.  Therefore,  this 
service  btilletin  is  also  provided  as  a 
source  of  accomplishment  instructions 
for  the  required  general  visual 
inspections  and  corrective  actions. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  damage  to  the  wire  assembly 
terminal  lugs  and  power  feeder  cables 
due  to  the  accumulated  effects  over  time 
from  overheating  of  the  power  feeder 
cables  on  the  G3  GLCU.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

DeterminatioD  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity-  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
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in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  m  light  of  the  comments 
received.  Factual  information  that 
supports  the  commentor's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-262-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regidatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOnESSES. 


List  of  SubjectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pari  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4S  U.S.C.  106(g).  40113.  44701. 

{39.13    [Aimndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-26-03    McOooDeU  Douglas:  Amendment 
39-11463,  Docket  99-NM-262-AD. 

Applicability:  Model  MD-1 1  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A160. 
Revision  01.  dated  November  11,  1999: 
certiBcated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modined,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  twen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  wire  assembly 
terminal  lugs  and  power  feeder  cables  due  to 
the  acciunulated  effects  over  time  from 
overheating  of  the  power  feeder  cable  on  the 
G3  galley  load  control  unit  (CLCU),  which 
could  result  in  smoke  and  fire  in  the  G3 
galley,  accomplish  the  following: 

(a)  Within  60  days  after  the  elective  date 
of  this  AD.  perform  a  general  visual 
inspection  of  the  power  feeder  cables, 
terminal  strip,  fuseholder,  and  fuses  of  the 
GLCU  within  the  No.  3  bay  electrical  power 
center  to  detect  damage  [i.e..  discoloration  of 
affected  parts  or  loose  attachments)  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletui  MD11-24A160.  dated 
August  30.  1999:  or  Revision  01.  dated 
November  11, 1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as;  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 


obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  damage  is  detected  during  any 
inspection  required  by  this  AD,  repeat  the 
general  visual  inspection  thereafter  at 
intervals  not  to  exceed  600  Qight  hours. 

(2)  If  any  damage  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  replace  the  power  feeder 
cables,  fuseholder.  and/or  fuses,  as 
applicable,  in  accordance  with  the  service 
bulletin.  Repeat  the  general  visual  inspection 
thereafter  at  intervals  not  to  exceed  600  flight 
hours. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate- 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  ahemative  methods-of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permiti 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §S  21.197  and  21.199  of  the 
Federal  Aviation  RegulaUons  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporatioa  by  Refiarence 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24Aieo.  dated  August  30, 
1999:  or  McDoimelJ  Douglas  .Alert  Service 
Bulletin  MD11-24A160,  Revision  01,  dated 
Novemlwr  11, 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  pari  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration.  Dept.  C1-L51  (2-0).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW.,  Renton,  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3960  Paramount 
Boulevard,  Lakewood.  California:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  elective  on 
January  4.  2000. 
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Issued  in  Renton.  WasMngton.  on 
December  7.  I9tJ9. 
D.L.  Riggio. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-32192  Filed  12-17-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-MM-16S-AD:  Amendment 
39-1 1 470:  AD  99-26-1 1 ) 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-7  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-7  series  airplanes,  that  requires  a 
one-time  visual  inspection  to  detect 
corrosion  on  the  upper  half  of  the  lower 
longerons  on  the  inboard  nacelles:  and 
corrective  actions,  if  necessary.  This  AD 
also  requires  modification  of  the  upper 
and  lower  longeron  halves.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  corrosion  in  the 
upper  halves  of  the  left  and  right  hand 
lower  longerons  on  the  inboard  nacelles, 
which  could  result  in  a  landing  gear 
failiue. 
DATES:  Effective  January  24.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AO  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview.  Ontario  M3K 
1Y5.  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation  . 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington:  or  at  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office.  10  Fifth  Sti-eet, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Sti-eet.  NW.,  suite 
700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Franco  Fieri.  Aerospace  Engineer. 
Airframe  and  Propiilsion  Branch,  ANE- 
171.  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7526;  fax 
(516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  RegulaUons  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC— 7  series  airplanes  was 
published  in  the  Federal  Register  on 
October  14,  1999  (64  FR  55540).  That 
action  proposed  to  require  a  one-time 
visual  inspection  to  delect  corrosion  on 
the  upper  half  of  the  lower  longerons  on 
the  inboard  nacelles;  and  corrective 
actions,  if  necessary.  That  action  also 
proposed  to  require  modification  of  the 
upper  and  lower  longeron  halves. 

Conunenis 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Costlmpact 

The  FAA  estimates  that  32  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  8  work 
hoius  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $15,360,  or 
$480  per  airplane. 

It  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rale  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$23,040,  or  $720  per  airplane. 

The  cost  impact  figiu^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu^  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 


the  Slates,  on  the  relationship  between 
the  national  Ckivenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  1 31 32. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulator)'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979):  and  (3) 
will  not  have  a  sigiuficant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  Uie  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transporiation.  Aircraft.  Aviation 
safely.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendmenl 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  106(g).  40113.  44701. 

$39.13    [Amendwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-26-11  Bombardier,  Inc.  (Formerly  de 
Havilland.  Inc.):  Amendment  39-11470. 
Docket  99-NM-165-/ID 

Applicability-:  Model  DHG-7  series 
airplanes,  serial  numbers  004  tluough  113 
inclusive,  except  serial  numbers  037  and  061, 
certificated  in  any  category. 

Note  1:  This  AD  applies  (o  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  periomance  of  the 
requirements  of  this  AD  is  alTeded.  the 
owner/oporalor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD- 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
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repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  uiUess 
accomplished  previously. 

To  detect  and  correct  corrosion  in  the 
upper  halves  of  the  left  and  right  hand  lower 
longerons  on  the  inboard  nacelles,  which 
could  result  in  a  landing  gear  failure, 
accomplish  the  following: 

Innpectioo 

(a)  Within  6  months  after  the  effective  dale 
of  this  AD.  perform  a  visual  inspection  to 
detect  corrosion  on  the  upper  half  of  the 
lower  longerons  on  the  inboard  nacelles  in 
accordance  with  Bombardier  Service  Bulletin 
S.B.  7-54-19.  Revision  'C."  dated  April  16. 
1999. 

Modification 

(b)  If  no  corrosion  is  detected,  prior  to 
further  flight,  modify  the  upper  and  lower 
longeron  halves  in  accordance  with 
Bombardier  Service  Bulletin  S.B.  7-54-19, 
Revision  "C,"  dated  April  16. 1999. 

CorrectiTe  Action 

(c)  If  any  corrosion  is  detected,  prior  to 
further  flight,  accomplish  the  actions 
specified  in  paragraph  (c)(1)  or  (c)(2)  of  this 
AD.  as  applicable,  in  accordance  with 
Bombardier  Service  Bulletin  S.B.  7-54-19. 
Revision  C.'  dated  April  16. 1999. 

(1)  For  corrosion  tt^t  is  within  the  limits 
specihed  in  the  service  bulletin:  Accomplish 
the  corrective  actions  specified  in  the  service 
bulletin,  and  perform  a  fluorescent  penetrant 
inspection  or  high  h^uency  eddy  current 
inspection  to  detect  cracks  in  areas  where 
corrosion  was  blended  out  The  corrective 
actions  and  inspections  shall  be  done  in 
accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected,  prior  to  further 
flight,  modify  the  upper  and  lower  longeron 
halves  in  accordance  with  the  service 
bulletin. 

(ii)  If  any  crack  is  detected,  prior  to  further 
flight,  accomplish  the  actions  required  by 
paragraphs  (c)(l)(U)(A)  and  (c)(l)(ii)(B)  of  this 
AD- 

(A)  Either  replace  the  longeron  with  a  new- 
longeron  in  accordance  with  the  service 
bulletin,  or  repair  in  accordance  with  a 
method  approved  by  either  the  Manager, 
New  York  Aircraft  Certification  Office  (AGO). 
FAA.  Engine  and  Propeller  Directorate;  or 
Transport  Canada  Qvil  Aviation  (or  it's 
delegated  agent).  For  a  repair  method  to  be 
approved  by  the  Manager.  New  York  AGO.  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

(B)  Modify  the  upper  and  lower  longeron 
halves  in  accordance  with  the  service 
bulletin. 

(2)  For  corrosion  that  exceeds  the  limits 
specified  in  the  service  bulletin:  Accomplish 
the  actions  required  In  paragraphs 
(c)ri)(iil(A)  and  (cKl)(ii)(B)  of  this  AD. 

AJlemative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager.  New  York 
AGO.  FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  at  provided  by  paragraph 
(c)(l)(ii)(A)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  Bombardier  Service 
Bulletin  S.B.  7-54-19,  Revision  'C*  dated 
April  16. 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(8)  and  1  CFR  pari  51.  (^pies  may  be 
obtained  from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division.  Garratt  Boulevard. 
Downsview,  Ontario  M3K  lY3.  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office.  10  Fifth 
Street,  Third  Floor.  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700. 
Washington.  DC 

Note  3:  The  subject  of  this  AD  U  addressed 
in  Canadian  airworthiness  directive  CF-99- 
07.  dated  March  15.  1999. 

(g)  This  amendment  becomes  effective  on 
January  24,  2000. 

Issued  in  Renton,  Washington,  on 
December  10,  1999. 
OX.  Riggin. 

Acting  Mana^r,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-32582  Filed  12-17-99;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
I  Aviation  Administration 


14  CFR  Part  39 

(Dockot  No.  9&-NM-195-AD:  Amendment 
39-1 1 471 ;  AD  99-26-1 2] 

niN  2120-AA64 

Alrworttilneu  Directives;  Airbus  Model 
A330-301 ,  -321 ,  -322  Series  Airplanes, 
and  Model  A340-211,  -212.  -213,  -311, 
-312,  and  -313  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A330- 
301 ,  -32 1 ,  and  -322  series  airplanes, 
and  Model  A340-211,  -212,  -213.  -311. 
-312,  and  -313  series  airplanes,  that 
requires  repetitive  replacements  of  the 
yaw  damper  actuator  installed  on  active 
position  with  a  new  or  overhauled  yaw 
damper  actuator.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  hydraulic  leakage 
from  the  yaw  damper  actuator  installed 
on  active  position  due  to  premature 
wear  of  the  dynamic  seals  between  the 
actuator  piston  and  the  piston  bearing. 
Hydraulic  leakage  could  lead  to 
complete  loss  of  the  green  hydratilic 
circuit,  which  could  result  in  reduced 
controllability  of  the  airplane. 
dates:  Elective  January  24.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
2000. 

addresses:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NfW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Und  Avenue,  SW.,  Renton,  Washington 
9805&-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149, 
SUPPt^MENTARY  INFORMATKm:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A330-301,  -321,  and  -322  series 
airplanes,  and  Model  A340-21 1,  -212, 
-213,  -311.  -312,  and  -313  series 
airplanes  was  published  in  the  Federal 
Register  on  October  8, 1999  (64  FR 
54797).  That  action  proposed  to  require 
repetitive  replacements  of  the  yaw 
damper  actuator  installed  on  active 
position  with  a  new  or  overhauled  yaw 
damper  actuator. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
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comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking- 

Cost  Impact 

Currently,  there  are  no  Airbus  Model 
A33O-301,  -321,  -322  series  airplanes, 
or  Model  A340-211.  -212,  -213.  -311, 
-312,  and  -313  series  airplanes  on  the 
U.S.  Register.  However,  should  an 
affected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  will  require  approximately  2  work 
hours  to  accomplish  the  required 
replacement,  at  an  average  labor  rate  of 
S60  per  work  hour.  The  manufacturer 
has  committed  previously  to  its 
customers  that  it  will  bear  the  cost  of 
replacement  parts.  As  a  result,  the  cost 
of  those  parts  are  not  attributable  to  this 
AD.  Based  on  these  figures,  the  cost 
impact  of  this  AD  will  be  $120  per 
airplane,  per  replacement  cycle. 

Regulatory  impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  [14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  106lg).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

9»-26-12    Airbus  Industrie:  Amendment 
39-11471.  Docket  99-NM-195-AD. 

Applicability:  All  Model  A330-301.  -321, 
and  -322  series  airplanes,  and  Model  A340- 
211,  -212,  -213,  -31 1.  -312,  and  -313  series 
airplanes,  certificated  in  any  ojlegory. 

Note  1:  This  AD  applies  lo  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  lo  the  requirements  of  this  AD.  For 
airplanes  that  have  been  roodifiod,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  ini:lude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hydraulic  leakage  from  the  yaw 
damper  actuator  which  could  lead  to 
complete  loss  of  the  green  hydraulic  circuit. 
which  could  result  in  reduced  controllability 
of  the  airplane.  actu>mpli5h  the  following: 

Repetitive  Replacement 

(aj  Prior  to  the  accumulation  of  6,500  total 
flight  hours,  or  unthin  500  flight  hours  after 
the  effective  dale  of  this  AD,  whichever 
occiu^  later,  replace  the  yaw  damper  actuator 
installed  on  active  position  with  a  new  or 
overhauled  yaw  damper  actuator  in 
accordance  with  Airbus  Service  Bulletin 
A330-27-3055,  Revision  01,  dated  July  1. 
199B  (for  Model  A33D  series  airplanes);  or 
A34O-27-4063.  Revision  01,  dated  |uly  1, 
1996  (for  Model  A340  series  airplanes):  as 
applicable.  Thereafter,  repeat  the 
replacement  at  intervals  not  to  exceed  6.500 
flight  hours. 

Note  2:  Replacement  of  yaw  dampers 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 


Bulletin  A330-27-3055,  dated  August  26. 
1997  (for  Model  A330  series  airplanes),  or 
Airbus  Service  Bulletin  A340~27-«)63. 
dated  August  26. 1997  (for  Model  A340  series 
airplanes);  as  applicable:  is  as  acceptable 
method  of  compliance  for  the  initial 
replacement  required  by  paragraph  ta)  of  this 
AD. 

Alternative  Methods  of  Compliance 

[hj  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-n6.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-1 16. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  htim  the  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  Issued  in 
accordance  with  sections  §§  21.197  and 

21. 199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished- 
Incorporation  by  Reference 

(d)  The  replacement  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A330-27-3D55.  Revision  01,  dated  July  1. 
1998:  or  Airbus  Service  Bulletin  A340-27- 
4063.  Revision  01.  dated  July  1, 199S:  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register.  600  North 
Capilol  Street,  NW.,  suite  700,  Washington. 
DC. 

Nole  4;  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1996- 
100-067(8)  RS.  dated  May  19. 1999,  and  98- 
104-083(B).  dated  February  25,  1998. 

(e)  This  amendment  becomes  effective  on 
lanuary  24. 2000. 

Issued  in  Renton.  Washington,  on 
December  10, 1999. 
OX.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Dor.  99-32583  Filed  12-17-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NIM-186-AD;  Aimndmcnt 
39-11468;  AD  99-26-09) 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
(Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
.administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  requires  repetitive 
inspections  to  ensure  the  proper 
condition  of  the  engine  thrust  link 
components,  and  follow-on  corrective 
action,  if  necessary;  and  replacement  of 
the  end  cap  assembly  with  an  improved 
assembly.  Such  replacement,  when 
accomplished,  terminates  the  repetitive 
inspections.  This  amendment  is 
prompted  by  a  report  of  fatigue  cracking 
of  end  cap  bolts  caused  by  improper 
installation.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  end  cap  assembly,  which  could 
lead  to  separation  of  the  engine  from  the 
airplane  in  the  event  of  a  primary  thrust 
linkage  failure. 
DATES:  Effective  January  24,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24. 
2000. 

AOOnESSES:  The  service  information 
referenced  in  this  AO  may  be  obtained 
from  Boeing  Conunerdal  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Dir«ctorale,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  IMW..  suite  700.  Washington,  DC. 
FOn  FURTHER  INFORMATION  CONTACT: 
lames  G.  Rehrl,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  CertiHcation  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-1056:  telephone  (425)  227-2783; 
fax  (425)  227-1181. 
SUPPLfMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
.Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767  series  airplanes  was 


published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  21, 1999 
(64  FR  56709).  That  action  proposed  to 
require  repetitive  inspections  to  ensure 
the  proper  condition  of  the  engine 
thrust  link  components,  and  follow-on 
corrective  action,  if  necessary;  and 
replacement  of  the  end  cap  assembly 
with  an  improved  assembly.  Such 
replacement,  when  accomplished, 
terminates  the  repetitive  inspections. 
That  action  also  revises  the  proposed 
rule  by  adding  a  repair  requirement  and 
by  clarifying  the  type  of  inspection  and 
terminology  used  in  describing  the  parts 
to  be  inspected.    ^ 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  Air  Transport  Association  of 
America  (ATA),  on  behalf  of  its 
members,  supports  the  proposed  rule. 
The  ATA  states  that  responding 
members  indicated  that  they  had  no 
comment  or  no  objection  to  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nde  as  proposed. 

Cost  Impact 

There  are  approximately  239  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  96  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  37  work 
hours  per  airplane  (18.5  work  hours  per 
engine)  to  accomplish  the  required 
inspections,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  Figures,  the  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
S213.120,  or  S2,220  per  airplane,  per 
inspection  cycle. 

It  will  take  approximately  135  work 
hours  per  airplane  (67.5  work  hours  per 
engine)  to  accomplish  the  required 
replacement  of  the  forward  engine 
motmt  end  cap  and  bolts,  at  an  average 
labor  rate  of  S60  per  work  hoiu'. 
Required  parts  will  cost  approximately 
51,000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
S873.600,  or  $9,100  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 


that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  vnth  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1 )  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034i  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Anwmtad) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9^26-00  Boeing:  Amendmeol  39-1 1468. 
Docket  97-NM-186-AD. 

Applicability:  Model  767  series  airplanes, 
powered  by  Pratt  *  Whitney  Model  rT9D  or 
Model  PW4000  series  engines,  as  listed  in 
Boeing  Alert  Service  Bulletin  767-71A0O87. 
dated  October  10.  1996;  certificated  in  any 
rategor>'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
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modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternaUve  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accompiisbed  previously. 

To  prevent  possible  separation  of  the 
engine  from  the  airplane  in  the  event  of  a 
primary  thrust  linkage  ^lure.  accomplish 
the  following; 

Initial  and  Repetitive  Inspections 

(a)  For  Croups  1  and  2  airplanes: 
Accomplish  paragraphs  (aKl).  (a)(2).  and 
(a)(3)  of  this  AD.  as  applicable,  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
71A0087.  dated  October  10. 1996. 

(1)  Within  500  flight  hours  or  300  flight 
cycles  after  the  effective  date  of  this  AD. 
whichever  occurs  later:  Accomplish  Work 
Package  1  (a  detailed  visual  inspection  of  the 
forward  engine  mount  to  ensure  that  the 
thrust  link,  evener  bar.  associated  lugs,  and 
attaching  hardware  are  firmly  attached). 
Thereafter,  repeat  Work  Package  1  at  the 
intervals  specified  in  the  alert  service 
bulletin  until  the  requirements  of  either 
paragraph  (a)(2)  or  (a)(3)  of  this  AO  are 
accompiisbed. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  dehned  as;  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  an  intensity  deemed  appropriate 
by  the  inspector.  Inspection  aids  such  as 
mirrors,  magnifying  lenses,  etc.  may  he  used. 
Surface  cleaning  and  elaborate  access 
procedures  may  be  required." 

(2)  Prior  to  the  accumulation  of  16.000 
total  flight  cycles  on  any  engine  or  within 
500  flight  hours  or  300  Sight  cycles  after  the 
effective  date  of  this  AD.  whichever  occurs 
later:  Accomplish  Work  Package  2  (non- 
destructive test  inspection  of  the  forward 
engine  mount  to  ensure  the  proper  condition 
of  the  engine  thrust  link  components). 
Thereafter,  repeat  Work  Package  2  on  that 
engine  at  the  intervals  specified  in  the  alert 
service  bulletin  until  the  requirements  of 
paragraph  (a|(3)  of  this  AD  are  accomplished. 
Accomplishment  of  Work  Package  2 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(aid)  of  this  AD  for  that  engine. 

Replacement  and  Terminating  Action 

(3)  Within  3  years  after  the  effective  date 
of  this  AD;  Accomplish  Work  Package  3  (end 
cap  and  tioll  replacement  of  the  forward 
engine  mount).  AccompUstiment  of  Work 
Package  3  constitutes  terminating  action  for 
the  requirements  of  this  AD  for  Groups  1  and 
2  airplanes. 


(b)  For  Group  3  airplanes:  Within  3  years 
after  the  effective  dale  of  this  AD.  accomplish 
Work  Package  4  (bolt  replacement)  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-71A0087,  dated  October  10. 
1996. 

Repair  and  Replacement  Action 

(c)  For  all  airplanes:  If  any  discrepancy 
(including  an  improperly  installed  or 
damaged  engine  thrust  link  component)  is 
found  during  any  inspection  required  by  this 
AD,  prior  to  further  flight,  accomplish  the 
actions  required  by  paragraphs  (c)(1)  and 
(c)(2)  of  this  AD. 

(1)  Repair  any  discrepancies  in  accordance 
with  a  method  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (A(X)). 
FAA.  Transpofl  Airplane  Directorate.  For  a 
repair  method  to  be  approved  by  the 
Manager.  Seattle  ACXI,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD. 

(2)  Accomplish  Work  Package  3  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-71A0087.  dated  October  10. 
1996. 

Spares 

(d)  As  of  the  effective  dale  of  this  AD.  no 
person  shall  install  a  forward  engine  mount 
end  cap  having  part  number  31QT3026-1  on 
any  airplane. 

Alternative  Method  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACX3. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  anv.  may  be 
obtained  from  the  Seattle  .\C0. 

Special  Flight  Permils 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  S521.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Referenos 

(g)  Except  as  provided  by  paragraph  (cHl) 
of  this  AD.  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-71A0087,  dated  October  10. 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington  9B124- 
2207,  Copies  may  be  inKpw:led  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lmd 
Avenue.  SW..  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  MW..  suite  700.  Washington. 
DC. 

(h)  This  amendment  becomes  effective  on 
lanuarv  24.  2000. 


Issued  in  Renton.  Washington,  on 
December  9. 1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-32507  Filed  12-17-99;  8:45  ami 
BILUNO  CODE  4«10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NW-114-A0;  AmenOmwit 
39-11462;  AD  99-26-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400  and  767  Series 
Airplanes  Powered  by  Pratt  &  Whitney 
PW4000  Series  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  and  767  series  airplanes,  that 
requires  replacement  of  the  e.xisting 
deactivation  pin.  pin  bushing,  and 
insert  flange  on  each  thrust  reverser 
half,  with  new.  improved  components. 
This  amendment  is  prompted  by  reports 
of  partial  deplojTuent  of  deactivated 
thrust  reversers  diu-ing  landing.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failtu^  of  the  thrust 
reverser  deactivation  pins,  which  could 
result  in  deployment  of  the  thrust 
reverser  in  flight  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  January  24.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regiUations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rides 
Docket.  1801  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dorr 
Anderson.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
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98055-4056:  telephone  (425)  227-2684: 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747—400  and  767  series  airplanes 
was  published  in  the  Federal  Register 
on  September  15. 1999  (64  FR  50022). 
That  action  proposed  to  require 
replacement  of  the  existing  deactivation 
pin.  pin  bushing,  and  insert  flange  on 
each  tlu^st  reverser  half,  with  new. 
improved  components. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  201 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
39  Model  747—400  series  airplanes  and 
54  Model  767  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  It 
will  take  approximately  6  work  hours 
per  engine  accomplish  the  required 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $3,956  per  engine. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  on  U.S.  operators  of  Model 
747—400  series  airplanes  (4  engines  per 
airplane)  is  estimated  to  be  $673,296,  or 
SI  7,264  per  airplane.  The  cost  impact  of 
this  AD  on  U.S.  operators  of  Model  767 
series  airplanes  (2  engines  per  airplane) 
is  estimated  to  be  $466,128,  or  $8,632 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    (AmwKlMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-26-02     Boeing:  Amendment  39-11462. 
Docket  9»-NM-114-AD. 
Applicability:  Model  747-400  series 
airplanes  powered  by  Pratt  &  Whitney 
PW4000  series  engines,  as  listed  in  Boeing 
Service  Bulletin  747-7BA2165,  Ravi.sion  1. 
dated  May  13.  1999:  and  Model  767  series 
airplanes  powered  by  Pratt  &  Whitney 
PW4000  series  engines,  as  listed  in  Boeing 
Alert  Service  Bulletin  767-78A0080.  dated 
February  25. 1999:  certificated  in  any 
category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modi5ed.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  thai  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  on  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  tmsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  Indicated,  tmless 
accomplished  previously. 

To  prevent  failure  of  the  thrust  reverser 
deactivation  pins,  which  could  result  in 
deployment  of  the  thrust  reverser  in  flight 
and  coiuequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Replacemenl 

(a)  Within  24  months  after  the  effective 
date  of  this  AO,  replace  the  existing 
deacUvalion  pin.  pin  bushing  in  the  aft 
cascade  mounting  ring,  and  insert  flange  on 
each  tiuusl  reverser  half,  with  new.  improved 
components,  in  accordance  with  Boeing 
Service  Bulletin  747-78A2165.  Revision  1, 
dated  May  l.l.  1999  (for  Model  747-400 
,ieries  airplanes):  or  Boeing  Alert  Service 
Bulletin  767-78AOOBO,  dated  February  25. 
1999  (for  Model  767  series  airplanesl:  as 
applicable. 

Note  2:  The  new,  improved  insert  flange 
and  pin  bushing  does  nut  preclude  use  of  a 
deacUvalion  pin  having  P/N  315T1604-2  or 
-5.  However,  use  of  deactivation  pins  having 
P/N  315T1604-2  or  -5  may  not  prevent  the 
thrust  reversers  from  deploying  in  event  of  a 
full  powered  deployment.  Therefore,  thrtisl 
reversers  modified  per  this  AD  require 
installation  of  the  new.  longer  deactivation 
pins  having  P/N  3t5T1504-€.  as  specified  in 
the  applicable  service  bulletin. 

Note  3:  Replacements  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Bowing  Alert  Service  Bulletin  747- 
78A2165,  dated  February  25.  1999.  are 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this 
amendment. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACQ].  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F/VA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  §$21,197  and  21.199  of  die 
Federal  AviaUon  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-78A2165. 
Revision  1.  dated  May  13.  1999.  or  Boeing 
Alert  Service  Bulletin  767-78A0080.  dated 
February  25,  1999,  as  appUcable.  This 
incorporation  by  reference  was  approved  by 


the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  5S2(al  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  .Airplane 
Directorate.  1601  Lind  .Avenue.  SW  .  Renlon. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
lanuary  24.  2000. 

Issued  in  Renton.  Washington,  on 
December  7,  1999. 
D.L.  Riggin. 

Acting  Manager,  Tmnsporl  Airplane 
Directorate.  Aircraft  Certification  Service, 
IFR  Doc.  99-32191  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-SW-64-AD;  Amendment 
39-11472;  AD  99-2&-131 

RIN2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109A  and  A109A  U 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Agusta  Model  A109A  and 
A109A  II  helicopters,  that  currently 
requires  inspecting  each  tail  rotor  blade 
(blade)  for  a  crack  and  replacing  any 
cracked  blade.  This  amendment 
requires,  before  further  flight,  inspecting 
any  blade  with  400  or  more  hotu^  time- 
in-service  (TIS)  for  a  crack  and  replacing 
any  cracked  blade.  This  amendment  is 
prompted  by  another  report  of  a  cracked 
blade  since  the  issuance  of  the  existing 
AD.  Two  of  the  three  occurrences  of 
cracked  blades  involved  the  loss  of  the 
tail  rotor  and  90-degree  gearbox.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  failiue  of  the 
blade,  loss  of  the  tail  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  January  4.  20(Xt.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  JanuaiT  4,  2000. 

Comments  for  inclusion  in  the  Rules 
D(x:ket  must  be  received  on  or  before 
February  18,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Office  of  the 
Regional  Coimsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-64- 
AD.  2601  Meacham  Blvd..  Room  663, 
Fort  Worth.  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Agusta, 
21017  Cascina  Costa  di  Samarale  (VA). 
Via  Giovanni  Agusta  520,  telephone 
(0331)  229111.  fax  (0331)  229605- 
222595.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Coimsel.  Southwest  Region. 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas  76137:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Su^et,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Monschke.  Aerospace 
Engineer.  FAA,  Rotorcraft  Directorate. 
Rotorcraft  Standards  Staff.  2601 
Meacham  Blvd.,  Fort  Worth.  Texas 
76137.  telephone  (817|  222-5116,  fax 
(817) 222-5961. 

SUPPLEMENTARY  INFORMATION:  On 
September  18,  1987.  the  FAA  issued  AD 
87-03-14  R2,  Amendment  39-5742, 
Docket  No.  87-ASW-2  effective  October 
14, 1987,  to  require  inspecting  the 
blades  for  a  crack  and  replacing  any 
cracked  blade  with  an  airworthy  blade. 
That  action  was  prompted  by  two 
reports  of  cracked  blades  and  separation 
of  a  tail  rotor  gearbox.  That  condition, 
if  not  corrected,  could  result  in  fatigue 
failiue  of  a  blade,  loss  of  the  tail  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter 

Since  the  issuance  of  that  AO.  another 
case  has  been  reported  of  failure  of  a 
blade.  P/N  109-0132-02.  followed  by 
the  loss  of  the  tail  rotor  and  90-degree 
gearbox  assembly.  The  blade  failed  due 
to  a  crack  in  the  central  area  of  the  blade 
near  the  tip  of  the  root  doubler.  Agusta 
S.p.A.  issued  Bollettino  Tecnico  109- 
110.  dated  July  28.  1999  (technical 
bulletin),  which  supersedes  Telegraphic 
Technical  Bulletin  109-5,  dated  January 
27, 1987.  The  technical  bulletin 
specifies  dye-penetrant  inspecting  any 
blade,  P/N'i09-0132-02  (all  dash 
numbers),  with  400  or  more  horns  TIS, 
for  a  crack  before  further  flight  and 
thereafter  at  intervals  not  to  exceed  100 
hotu^  TIS.  The  technical  bulletin  also 
specifies  visually  inspecting  each  blade 
before  the  first  flight  of  each  day  and 
replacing  any  cracked  blade.  In  the 
technical  bulletin,  the  manufacturer 
reemphasizes  the  importance  of 
performing  a  detailed  inspection  of  the 
blade  by  publishing  additional 
pnx^dures  and  requirements  for 
personnel  conducting  the  inspections. 
Agusta  S.p.A.  is  attempting  to  develop 
an  improved  blade,  which  would 


provide  a  basis  for  terminating  the 
inspection  requirement. 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Agusta  Mode!  A109A 
and  A109A  U  helicopters  of  the  same 
type  design,  this  AD  supersedes  AD  87- 
03-14  R2.  effective  October  14,  1987. 
This  AD  requires  dye-penetrant 
inspecting  any  blade.  P/N  109-0132-02 
(all  dash  numbers),  with  4(X)  or  more 
hours  TIS.  for  a  crack  before  further 
flight  and  thereafter  at  inten'als  not  to 
exceed  100  hours  TIS.  This  AD  also 
requires  visually  inspecting  each  blade 
before  the  first  flight  of  eaei  day  and 
replacing  any  cracked  blade  with  an 
airworthy  blade.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  technical  bulletin 
described  previously.  The  short 
compliance  time  involved  is  required 
betause  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  controllability  and  structural 
integrity  of  the  hehcopter.  Therefore, 
dye-penetrant  inspecting  each  blade  for 
a  crack  is  required  before  further  flight 
and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  54  helicopters 
will  be  affected  by  this  AD.  that  it  will 
take  approximately  2.5  work  hours  to 
accomplish  the  inspections,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $48,600  a!isimiing  6  dye 
penetrant  inspections  a  year. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  nile  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rtile  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
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action  and  determining  whether 
additional  ruiamakiiig  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regiUatory.  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addre&sed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-64-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federaUsm  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  thai  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regidatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOflESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safeti,'. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10e(gJ,  40113,  44701. 

{39.13    (Afflwidwq 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5742  and  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-11472,  to  read  as 
follows: 

AD  99-ze-13    Agusta  S.pA.:  Amendmenl 
39-11472.  Docket  No.  M-SW-64-AD. 
Supersedes  Priority  Letter  AD  87-03-14 
R2.  Amendment  39-5742.  Docket  No. 
87-ASW-2. 

Applicability:  Model  A109A  and  A109A  II 
helicopters,  with  tail  rotor  blade  (blade),  part 
number  (P/N)  109-0132-02-all  dash 
numbers,  with  400  or  more  hours  time-in- 
service  (TIS),  installed,  certificated  in  any 
category. 

Note  1;  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  a  blade,  loss 
of  the  tail  rotor,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  further  flight,  dye-penetrant 
inspect  each  blade  for  a  crack  in  accordance 
with  the  Compliance  Instructions,  Part  I,  of 
Agusta  S.p.A.  BoUettino  Tecnico  109-110, 
dated  |uly  28,  1999  (lechiiical  bulletin). 
Thereafter,  at  intervals  not  to  exceed  100 
hours  TIS,  dye-penetrant  inspect  each  blade 
for  a  crack  in  accordance  with  the 
Compliance  Instructions,  Pari  m,  of  the 
technical  bulletin,  if  a  crack  is  found,  replace 
the  cracked  blade  with  an  airworthy  blade 
before  further  flight. 

(h)  Before  the  Hrsl  flight  each  day.  visually 
inspect  each  blade  for  a  crack  using  a  3  to 
,=»  power  magnifying  glass  in  accordance  with 
the  Compliance  Instructions,  Part  II.  of  the 
technical  bulletin.  If  a  crack  is  found,  replace 
the  cracked  blade  with  an  unairworthy  blade 
before  further  flight. 

(cl  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  FAA,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  conciu"  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  will  not  be 
issued. 

(e)  The  inspections  shall  be  done  In 
accordance  with  the  Compliance  Instructions 
of  Agusta  S.p.A.  Bollettino  Tecnico  109-110, 
dated  luly  28, 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Agusta.  21017  Cascina  Costa 
dl  Samarate  (VA),  Via  Giovaiuii  Agusta  520. 
telephone  (0331)  229111.  fax  (0331)  229605- 
222595.  Copies  may  be  inspected  at  the  FAA. 
Office  of  the  Regional  Counsel.  Southwest 
Region.  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas:  or  at  the  Office  of  the  Federal 
Register,  BOO  North  Capitol  Su-eet,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
)anuary  4,  2000. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Registro  Aeronautico  Italiano,  Italy,  AD 
99-325,  dated  August  2.  1999. 

Issued  in  Fort  Worth.  Texas,  on  December 
9,  1999. 

Henry  A.  Armstrong. 
Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  99-32580  Filed  12-17-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NM-134-A0:  Amendmant 
39-11469:  AO  99-26-101 

RIN2120-AA64 

Airworthineas  Directives;  Boeing 
Model  737-600.  -700,  and  -600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
600,  -700,  and  -800  series  airplanes, 
that  requires  installation  of  a  drain  at 
each  of  the  number  2  window  frame 
assemblies  in  the  airplane.  This 
amendment  is  prompted  by  reports  that 
Qight  deck  emergency  exits  (niunber  2 
windows)  were  found  frozen  shut  after 
landing.  The  actions  specified  by  this 
AD  are  intended  to  prevent  water 
accumuladon  in  the  lower  comers  of  the 
flight  deck  emergency  exits  (number  2 
windows),  which  can  freeze  and  prevent 
the  exits  from  being  used  during  an 
emergency  evacuation. 
DATES:  Effective  January  24.  2000, 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
2000. 

ADOflESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  MFORIMATION  CONTACT: 
Meghan  Gordon,  Aerospace 
Engineer, Airfi-ame  Branch,  ANM-120S, 
FAA.  Transport  Airplane  Directorate, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(425)  227-2207;  fax  (425)  227-1181. 
SUPPLEME^fTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-600,  -700,  and  -800  series 
airplanes  was  published  in  the  Federal 
Register  on  Jtily  14.  1999  (64  FR  37918). 
That  action  proposed  to  require 
installation  of  a  drain  at  each  of  the 
number  2  window  frame  assemblies  in 
the  airplane. 

ComnieatB 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  has  no  objection  to 
the  proposed  rule,  and  one  commenter 
states  that  the  rule  does  not  afiect  it. 

Request  To  Reduce  Compliance  Time 

One  commenter  supports  the 
proposed  nde,  but  requests  that  the 
compliance  time  be  reduced  to  12 
months  fixDm  18  months.  The 
commenter  also  requests  that  the 
maximum  time  bom  publication  of  the 
final  rule  in  the  Federal  Register  imtil 
the  effective  date  of  the  rule  be  no  more 
than  30  days.  The  commenter  states  that 
based  upon  the  proposed  compliance 
times,  adding  in  the  administrative 
procedures  lime  to  publish  the  final  rule 
and  a  possible  "delayed"  effective  date, 
the  a^cted  airplanes  may  go  through 
two  more  cold  weather  seasons  before 
an  operator  must  correct  this'tmsafe 
condition. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  reduce  the 


compliance  time  of  the  AD,  or  accelerate 
the  effective  date  to  no  more  than  30 
days  after  publication  in  the  Federal 
Register.  Reduction  of  the  compliance 
time  fi'om  18  to  12  months  would 
necessitate  reopening  the  comment 
period,  resulting  in  further  delay  of  the 
AD.  In  developing  the  compliance  time 
for  this  AD  action,  the  FAA  considered 
not  oidy  the  safety  implications  of  the 
imsafe  condition  addressed,  but  the 
average  utilization  rate  of  the  affected 
fleet,  the  practical  aspects  of  an  orderly 
modification  of  the  fleet  diiring  regtdar 
maintenance  periods,  the  availability  of 
parts,  and  the  time  necessary  for  the 
rulemaking  process.  The  proposed 
compliance  time  of  18  months  after  the 
effective  date  of  the  AD  was  determined 
to  be  appropriate. 

Also,  the  effective  date  for  an  AD 
action  is  not  arbitrarily  assigned,  as  the 
commenter  implies.  The  Atkninistrative 
Procedure  Act  (APA)  requires  that 
Federal  agencies  provide  at  least  30 
days  after  pubUcation  of  a  final  rule  in 
the  Federal  Register  before  making  it 
effective,  unless  "good  cause"  can  be 
foimd  not  to  do  so.  Under  the  APA,  the 
basis  for  this  finding  is  similar  to  the 
basis  for  a  finding  of  good  cause  to 
dispense  with  notice  and  comment 
procedures  in  issuing  rules.  In  the  case 
of  certainAD's,  the  nature  of  the  action 
may  be  of  such  urgency  that  for  the  FAA 
to  take  any  additional  time  to  provide 
notice  and  opportunity  for  prior  pubUc 
comment  would  be  impracticable;  in 
those  cases,  the  FAA  &ids  good  catise 
for  making  the  rule  effective  in  less  than 
30  days.  In  the  case  of  this  AD  action, 
the  FAA  does  not  consider  that  the 
addressed  unsafe  condition  is  of  such  a 
critical  nature  that  time  could  not  be 
afforded  for  notice  and  the  opporttmity 
for  the  public  to  comment  on  the  rule, 
ft  follows  then,  that  there  is  no  basis  for 
finding  good  cause  for  making  this  rule 
effective  in  less  than  30  days.  For  final 
ndes  following  notice,  the  FAA  usually 
assigns  an  effective  date  of  30  days  after 
publication.  Nochange  to  the  final  rule 
is  necessary. 

Request  To  Increase  the  Cost  Estimate 

One  commenter  requests  that  the 
number  of  work  hours  in  the  cost 
estimate  be  increased  to  5  work  hours 
from  3  work  hours.  The  conunenter 
states  that  Boeing  Service  Bulletin  737- 
56-1011.  dated  November  19. 1998. 
states  that  5  hoiu^  are  required  per 
airplane  to  perform  the  installation,  and 
the  rulemaking  cost  impact  analysis 
should  be  consistent  with  the  work 
hours  quoted  in  the  service  bulletin. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  cost  impact 
information,  below,  describes  only  the 


"direct"  costs  of  the  specific  actions 
required  by  this  AD.  The  number  of 
work  hours  necessary  to  accomplish  the 
required  actions,  specified  as  3  in  the 
cost  impact  information  below,  was 
provided  to  the  FAA  by  the 
manufac:turer  based  on  the  best  data 
available  to  date.  This  number 
represents  the  time  necessary  to  perform 
only  the  actions  actually  required  by 
this  AD.  The  F.\A  recognizes  that,  in 
accomplishing  the  requirements  of  any 
AD,  operators  may  inoir  "incidental" 
costs  in  addition  to  the  "direct"  costs. 
The  cost  analysis  in  AD  rulemaking 
actions,  however,  typically  does  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up.  plaiming  time,  or  time  necessitated 
by  other  administrative  actions.  Because 
incidental  costs  may  vary  6ignific:antly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate.  No 
change  to  the  final  rule  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  144 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
57  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  fake 
approximately  3  work  hotirs  per 
airplane  to  accomplish  the  required 
installation,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  wrill  cost  approximately  $536  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $40,812.  or  $716  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiamptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 
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For  the  teasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significanl  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AODflESSES. 

List  of  Sufajects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Ameadment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
CMRECT1VES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathorily:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-26-10  Boeing:  Amendment  39-11469. 
Docket  99-NM-134-AD. 
Applicability:  Model  737-600.  -700,  and 
-8(X)  series  airplanes:  line  numbers  1  through 
-  144  inclusive:  cerlincaled  in  any  category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  water  acctunulation  in  the 
lower  corners  of  the  flight  deck  emergency 
exits  (number  2  windows),  which  can  freeze 
and  prevent  the  exits  from  being  u.sed  during 
an  emergency  evacuation,  accomplish  the 
following; 


Installation 

(a)  Within  18  months  after  the  effective 
date  of  ttiis  AD,  install  a  drain  at  each  of  the 
number  2  window  frame  assemblies  in  the 
airplane,  in  accordance  with  Boeing  Service 
Bulletin  737-56-101 1 ,  dated  November  19, 
1998. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
.Mrcraft  Certification  Office  (AGO).  FAA. 
Tratisport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO, 

Spocial  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-S6-1011, 
dated  November  19, 1998.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  5S2|a)  and  1  CFR  part  51  Copies  may 
be  obtained  firom  Boeing  (Commercial 
Airplane  Croup.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1801  Lind  Avenue.  SW  .  Renton. 
Washington:  or  at  the  Ofiice  of  the  Federal 
Register.  800  N'onh  Capitol  Street.  NW..  suite 
700.  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
January  24.  2000. 

Issued  in  Renton.  Washington,  on 
December  10, 1999. 
DX.  Rjggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-32581  Filed  12-17-99:  B:45  ami 
aajjNO  cocc  wio-ii-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  99-SW-63-AD;  Amendment 
39-11474:  AD  99-26-14] 

RIN2120-AA64 

Alrworttihiess  Directives;  Agusta 
S.p.A.  Model  AB412  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Agusta  S.p.A.  Model 
AB412  helicopters.  This  action  requires 
removing  and  replacing  certain  main 
rotor  yokes  with  airworthy  main  rotor 
yokes  before  further  flight.  This 
amendment  is  prompted  by  the  fatigue 
failure  of  a  main  rotor  yoke  (yoke). 
Fatigue  analysis  indicates  that  certain 
yokes  are  on  the  low  end  of  the 
manufacturer's  tolerance  for  thickness 
and  do  not  have  the  desired  margin  of 
safety.  This  condition,  if  not  corrected, 
could  result  in  fatigue  failpre  of  the 
yoke,  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  January  4,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  18,  2000. 
AODflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-63- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Agusta, 
21017  Cascina  Costa  di  Samarate  (VA). 
Via  Giovanni  Agusta  520,  telephone 
(0331)  229111.  fax  (0331)  229605- 
222595  This  information  may  be 
examined  at  the  FAA,  Ofiice  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Foit 
Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Bldckman.  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137.  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
StJPPLEMENTARY  INFORMATION:  The 
Registro  Aeronautico  Italiano  (RAl),  the 
airworthiness  authority  for  Italy, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Agusta  S,p.A. 
Model  AB412  helicopters.  The  RAI 
advises  removing  and  replacing  the 
yoke,  part  number  (P/N)  412-010-101- 
123  or  -127,  with  an  airworthy  yoke.  P/ 
N  412-010-101-129. 

Agusta  S.p.A.  has  issued  Alert 
BoUettino  Tecnico  412-74,  dated  March 
16. 1999.  (technical  bulletin)  which 
specifies  reducing  the  retirement  life  of 
the  yoke,  P/N  412-010-101-123  and 
-  127,  fi-om  5000  hours  to  4500  hours 
time-in-serviCM  (TIS),  and  replacing  a 
yoke  having  4500  or  more  hours  TIS 
with  an  airworthy  yoke.  P/N  412-010- 
101-129,  which  has  a  retirement  life  of 


5000  hours.  The  RAl  classified  this 
technical  bulletin  as  mandatory  and 
issued  AD  99-179,  dated  April  16. 1999, 
to  require  replacing  the  yoke,  P/N  412- 
010-101-123  or  - 127,  with  an 
airworthy  yoke,  P/N  412-010-101-129, 
before  further  flight,  to  assure  the 
continued  airworthiness  of  these 
helicopters  in  Italy. 

This  helicopter  model  is 
manufactured  in  Italy  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RAl  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RAl, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessan,' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  tinsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Agusta  S.p.A.  Model 
AB412  helicopters  of  the  same  type 
design  registered  in  the  United  States, 
this  AD  is  being  issued  to  prevent 
fatigue  failure  of  the  yoke,  loss  of  a  main 
rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter.  This  AD 
requires  removing  and  replacing  a  yoke. 
P/N  412-010-101-123  or  - 127,  with  an 
airworthy  yoke,  P/N  412-010-101-129. 
before  further  flight.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  and 
controllability  of  the  helicopter. 
Therefore,  removing  and  replacing 
certain  unairworthy  yokes  with 
airworthy  yokes  is  required  prior  to 
further  flight  and  this  AD  must  be 
issued  immediately. 

None  of  the  Agusta  S.p.A.  Model 
AB412  helicopters  affected  by  this 
action  are  on  the  U.S.  Register.  All 
helicopters  included  in  the  applicability 
of  this  rule  ctuTently  are  operated  by 
non-U. S.  operators  under  foreign 
registry:  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  imsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  helicopters  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  60  work  hours  to  replace 
the  yoke,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 


cost  $89,742  per  helicopter.  Based  on 
these  figures,  the  cost  impact  of  this  AD 
would  be  $93,342  per  helicopter. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  biirden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  imnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days  after  publication  in  the 
Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  in\ited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  tight  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-63-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  impose  substantial  direct 
compliance  costs  on  states  or  local 
governments  or  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
powet^and  responsibilities  among  the 
various  levels  of  government.  Therefore. 


in  accordance  with  Executive  Order 
13132,  the  FAA  has  not  consiUted  with 
States  or  local  authorities  prior  to  the 
publication  of  this  rule. 

The  FAA  has  determined  no  U.S. 
registered  helicopters  are  affected  by 
this  regulation  and  that  it  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  II  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  tmder 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  bx>m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  106(gl.  40113.  44701. 

$39.13    [Anwndwll 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  98-28-14  AGUSTA  S.p.A.:  Amendment 
39-1 H74.  Docket  No  99-SW-63-/VD. 

Applicability:  Model  AB412  helicopters, 
with  main  rotor  yoke,  pan  number  (P/N) 
412-010-101-123  or -127.  installed, 
certiBcated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaiivd  in 
the  area  subfect  to  the  requirements  of  this 
AD.  For  helicopters  thai  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  Ibis  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Before  further  fUgfat,  unless 
accomplished  previously. 
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To  prevent  fatigue  failure  of  a  main  rotor 
yoke  (yoke),  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Remove  and  replace  each  yoke,  P/N 
412-010-101-123  or -127.  with  an  airworthy 
yoke.  P/N  412-010-101-129. 

Note  2:  Agusta  S.p.A.  BoUettino  Tecnico 
412-74.  dated  Manii  16,  1999,  peruins  to  the 
sub)ect  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  FAA.  Rolorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 

it  to  the  Manager.  RegiUations  Group. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
fanuary  4.  2000. 

Note  4:  The  subjeci  of  this  AO  is  addressed 
in  Registro  Aeronautico  Italiano  (Italy)  AD 
99-179,  dated  April  Ili,  1999. 

Issued  in  Fort  Worth.  Texas,  on  December 
10, 1999. 
Larry  M.  KeUy. 

Acting  Manager,  Rotorcrafi  Directorate, 
Aircraft  Ceriification  Service. 
IFU  Doc.  99-32735  Filed  12-17-99;  8:45  ami 
■LUNG  COOE  «eiO-M-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspaca  Docket  No.  99-AAL-1S] 

Establishment  of  Class  E  Airspace; 
Koliganek,  AK;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule,  correction. 

SUMMARY:  This  action  corrects  the  error 
in  the  geographic  description  of  a  final 
rule  establishing  Class  E  airspace  at 
Koliganek,  AK,  that  was  published  in 
the  Federal  Register  on  November  22, 
1999  (64  FR  63677),  Airspace  Docket 
99-AAL-15. 

EFFECTIVE  DATE:  0901  UTC,  December 
30,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dtuand.  Operations  Branch, 
AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue. 
Box  14,  Anchorage,  AK  99513-7587: 


telephone  number  (907)  271-5898:  fax: 
(907)  271-2850;  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://v^ww.alaslta.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  99-30390, 
Airspace  Docket  99-AAL-15,  published 
on  November  22, 1999  (64  FR  63677), 
established  the  Class  E  airspace  at 
Koliganek,  AK,  The  geographic 
coordinates  for  the  Koliganek  airport 
should  read  'lat.  59°  43'  36"  N..  long. 
157°  15'  34"  W."  This  action  corrects 
this  error. 

Correction  to  Final  Rule 

Accordingly,  the  final  nde  pubUshed 
on  November  22, 1999  (FR  Document 
99-30390),  is  corrected  as  follows: 

tTI.I     [Convclad] 

1,  On  page  63678,  colimm  2,  in  the 
airspace  designation  for  the  Koliganek 
Airport,  line  2,  correct  the  coonlinates 
to  read  "(lat,  59°  43'  36"  N.,  long,  157° 
15'  34"  W.)". 

Issued  in  Anchorage.  AK,  on  December  3, 
1999. 

Trent  S.  Cumminga, 

Acting  Manager.  Air  Traffic  Division.  Alaskan 
Region. 
IFR  Doc.  99-32108  Filed  12-17-99:  8:45  am) 

8«.LM0  COOE  4eiO-11-P 


DEPARTMEHT  OF  TRANSPORTATION 

Federal  Avitrtion  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-48] 

RIN2120-AA66 

Amendment  to  Jet  Routes  J-78  and  J- 

112:Evansville,  IN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTKM:  Final  rule. 

SUMtlARY:  This  action  amends  the  legal 
description  of  let  Route  78  (J-78)  and  I- 
112  between  Farmington,  MO,  Very 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  and 
the  Louisville,  KY,  VORTAC. 
Specifically,  this  action  adds  Pocket 
City,  IN,  as  a  navigation  facility  and 
changeover  point  on  J-78  and  )-112. 
This  action  will  enhance  the 
management  of  air  traffic  operations  and 
allow  for  better  utilization  of  the 
navigable  airspace. 

EFFECmVE  DATE:  0901  UTC,  February  24, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Edgett  Baron,  Airspace  and  Rules 


Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  MFORMATION: 

The  Rule 

This  action  amends  14  CFR  part  71  by 
amending  the  legal  description  of  J-78 
and  J-112  between  the  Farmington,  MO, 
VORTAC  and  the  Louisville,  KY, 
VORTAC.  Specifically,  this  action  adds 
Pocket  City,  IN,  as  a  navigation  facility 
and  changeover  point  on  J-7B  and  J- 
112.  The  FAA  is  taking  this  action  to 
enhance  the  management  of  air  traffic 
operations  and  allow  for  better 
utilization  of  the  navigable  airspace. 

Since  this  action  merely  involves  a 
change  in  the  legal  description  of  1-78 
and  )-112,  and  does  not  involve  a 
change  in  the  dimensions  or  operating 
reqtjirements  of  that  airspace,  notice 
and  pubUc  procedtuv  imder  5  U.S,C, 
553(b)  are  imnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nUe"  imder  DOT 
Regulatorv  PoUcies  and  f^ocedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9G,  dated 
September  1, 1999,  and  effective 
September  16, 1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963Comp  .  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1,  as  follows: 

Paragraph  2004 — /el  Routes 


I-7S  IRevisedl 

From  Los  Angeles.  CA.  via  Seal  Beach,  CA: 
Thermal,  CA:  Parker.  CA:  Drake.  AZ;  Zuni. 
AZ;  Albuquerque.  NM;  Tucumcari.  NM: 
Panhandle.  TX:  Will  Rogers,  OK;  Farmington, 
MO:  Pocket  City,  IN:  Louisville,  KY: 
Charleston,  WV:  Philipsburg,  PA:  to  Milton, 
PA. 


1-112  IRevisedl 

From  Butler,  MO,  via  Farmington,  MO; 
Pocket  aty,  IN:  to  Louisville.  KV. 

*         •         •         •         • 

Issued  in  Washington.  DC,  on  December 
13, 1999. 

Reginald  C.  Matthews. 
Manager.  Airspace  and  Rules  Division. 
\FR  Doc.  99-32885  Filed  12-17-99:  8:45  ami 
BUJNQ  cooe  wia-is-i> 

OEPARTIMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  29864;  Amdt  No.  1965] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 


changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendator\' 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  Januar)'  1,  1982. 
addresses:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located:  or 

3.  The  FUght  Inspection  Area  Office 
which  originated  the  SlAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscriptian 

Copies  of  all  SlAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pale.  Flight  Procedure 
Standards  Branch  (AMCAFS-240), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  .Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATKIN:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SL\Ps).  The  complete 
regulatory  description  on  each  SlAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  NoUces  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 


amendment  under  5  U.S.C.  5SZ(a).  1 
CFR  part  51  and  $97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SlAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  vertiatim 
pubUcalion  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulator^'  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SlAP  contained  in  FAA  form 
dtxruments  is  unnecessary.  The 
provision  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SlAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SlAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SlAP.  The  SlAP  information  in  some 
previously  designed  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conservation  to 
FDS/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SlAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SlAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SlAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight' Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  drcumstances 
which  created  the  need  for  all  these 
SlAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SlAPs  and  safety  in  air 
commerce.  1  find  that  notice  and  public 
procedure  before  adopting  these  SlAPs 
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are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  eHective  in  less  than  30  days. 

Concliuioo 

The  FAA  has  determined  that  this 
regtUation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  IXJr 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Fait  97 

Air  Trafiic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  December  10. 
1999. 

L.  NidioUu  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
n.49(b|(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23,  97  JS,  97.27,  97  J9,  97.31,  97.33 
and  97.35    [Amended] 

By  amending:  §  97.23.  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  5  9725,  IX)C,  LOC/DME, 
LDA,  LDA/DME.  SDF,  SDF/DME; 
S  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COnTR  SIAPs,  Identified  as  follows: 

•   •  *  Effective  Upon  Publication 


FDCdate 


FDCdate 


11/09/99  .. 
11/23/99  . 

11/23«9  . 

1 1/23^9  . 

11/25/99  . 
11/2a99  . 

^■\lss/9s  . 

11/2S«9  ., 

11/2S«9  . 
11/2S/99  . 
11/2S/S9  . 
11/ZS/99  . 
11/30/98  . 

ii/aons . 

11/30«9  . 

11/30fl9  . 

11/30«9  . 
11/30/99  . 
11/30/99  . 
11/3(V99  . 

1t/3<V99  . 
11/30/99  . 
11/30/99  . 
12rt)1/99  . 
12A)1/99  . 
12/01/99  . 
12/01/99  . 
12/01/99  . 
12/01/99  . 
12AD1/99  . 
12/01/99  . 
12/01/99  . 
12/02«9  . 
12/02/99  . 
12/02/99 
12/02/99  . 
12/02/99 
12/02/99 


12/02«9  MO 


TN 

MN 

MN 

TX 
TX 
LA 
LA 
LA 
LA 

LA 
TN 
TX 
WV 
LA 
MO 
MO 

MO 

MO 
MO 
NC 
TX 

TX 

VA 

VA 

AR 

CA 

lA 

LA 

PR 

PR 

PR 

TX 

TX 

CA 

CA 

CA 

CA 

IN 


City 


MurfraestXHO 
Minneapolis  ... 

Minneapolis  .. 

Gainesville 

Gainesville 

Bogahisa  

Lafayette 

LakeCtiailes 
Lake  Ctiattes 


Lake  Cbailes  . 

Millinglon  

Abilene  „.. 

Lawisburg 

Eunice  

Kifksville  .- 

Kirksville 


KiitevMla  . 


Kirttsville  

Klrteville 

Roanoke  Rapids  . 
MWIand 


Mkland 

MafUnsvilla  .. 
Martinsville  .. 
Little  Rock  ... 

Vacavilie 

Clarinda  

De  Quincy  ... 

San  Juan 

San  Juan  ..... 

San  Juan  

Midland 

San  Angeto .. 

Riverskle  

Rlveiskla  

RiveisMe  

VacavWe  

Terre  Haute  . 
Minneapolis 

St  Louis 


Aifpoft 


MurlreesbOfO  Muni  

Minneapolis-St  Paul  InU  (Wokt-Cbam- 

beriain). 
Minneapolls-St  Paul  InH  (WoW-Cham- 

bertain). 

Gainesville  Muni 

Gainesville  Muni 

George  R  Carr  Mainofial  Air  ReM 

Lafayette  Regional  

ChennauH  international 

Ctiennault  International  


Cbennault  International  . 

Charles  W  Baker 

Abilene  Regional 

Greenbner  Valley  

Eunice  

Kliltsville  Regional 

Nrksville  Ftegnnal 


Kirksville  RegKXial  . 

Kirksville  Regional  . 
Kirksville  Regional  . 

Halifax  County 

MMIandlnti 


Mkland  Inll 

Blue  RMga  

Blue  RMge  

Adams  ReW - - - 

Nut  Tree  _.. 

ScherKk  Fiekj  

De  Ojincy  Industrial  Air-Park  

Luis  Munoz  Marin  IntI  

Luis  Munoz  Marin  IntI  

Luis  Munoz  Mann  InU  

IMdIand  Inn 

San  Angalc  Ragkxial/Mathls  FiaM  

Riverside  Muni  

Riverside  Muni  

Riverside  Mum 

Nut  Tree  

Sky  King 

Minneapolis-St  Paul  Ind  (WoW-Cham- 

bertaki). 
Lambert-St  Louis  IntI 


FDCNo. 


9/8882 
9/9285 

9/9286 

9/9274 
9/9275 
9/9311 
9fl307 
9/9308 
9/9309 

9/9310 
9/9296 
9/9302 
9/9304 
9/9396 
9/9386 
9/9387 

9/9388 

9/9389 
9/9390 
9/9391 
9/9392 

9«393 
9/9401 
9/9402 
9/9410 
9/9411 
9/9428 
9/9423 
9«418 
9/9426 
9/9427 
9«415 
9^416 
9/9449 
9/9450 
9«451 
9«461 
9«467 
9«453 

9«469 


SIAP 


NDB  Rwy  18.  ORIG-B  . 

ILS  Rwy  30L  (Cat  I  and  ll|,  Amdt 

42B.. 
ILS  PRM  Rwy  30L.  Amdt  38. . 

NDB  Rwy  17,  Amdt  B ... 

GPS  Rwy  17,  Grig. 

GPS  Rwy  36.  Orig-A  .. 

VOR/DME  Rwy  11.  Amdt  IB... 

ILS  Rwy  15R. /^dt4A.. 

VOR  Of  GPS   Rwy   33L,  Amdt 

3A.. 
Radar-1,  Amdt  1  .. 
GPS  Rwy  IB.  Grig... 
VOR  or  GPS  Rwy  22.  Amdt  3A... 
NDB  Rwy  4  Amdt  6... 
NDB  or  GPS  Rwy  16.  Orig  .. 
VOR  or  GPS-A.  Amdt  14.  . 
V0RA3ME   RNAV  or  GPS   Rwy 

36.  Amdt  8.  . 
VOR/DME  RNAV  or  GPS  R¥»y 

18.  Amdt  7... 
VORTOME  or  GPS-B.  Amdt  6. . 
LOC/DME  Rwy  36.  Amdt  6A... 
NDB  or  GPS  Rwy  5.  Amdt  3A 
VOR/DME  or  TA-CAN  Rwy  34L. 

Amdt  9A 
LOC  BC  Rwy  28.  Amdl  12A... 
GPS  Rwy  12  Orig  . 
NDB  Rwy  30  Amdt  2A... 
GPS  Rwy  36.  Orig... 
GPS  Rwy  20  Amdt  1... 
NDB-A.  Amdt  5  . 
VOR/DME  Rwy  33.  Orig... 
VOR  Rwy  8/10 /^mdt9A... 
ILS  Rwy  10,  Amdt4A.. 
HHLS/DME  Rwy  10,  Orig... 
NDB  or  GPS  Rwy  10,  Amdt  10.. 
LOCBC  Rwy  21.  Amdt  U... 
VOR  Of  GPS  Rwy  9  Amdt  9A... 
VOR  Of  GPS-A  Amdl  5A ... 
VOR  Of  GPS-B  Orig-A... 
VOR  Of  GPS-A  Amdt  4... 
VOR-B.  Orig-A. 
ILS  PRM  Rwy  12L  (Simultaneous 

Ck>se  Parallel),  /kmdt  3... 
ILS  Rwy  24,  Amdt  458... 


12«)2/99 
12/03/99 

12A}3/99 

12/03«9 
12/03/99 
12/03«9 
12A)3/99 
12/03«9 
12A)3/99 
12rt)3«9 

12A)3/99 

12/03«9 
12/03/99 
12/03/99 
12/03«9 
12W3/99 
12A)3«9 
12A)6/99 

12A)6/99 


State 


TN 
HI 
HI 


HI 
PA 
PA 
PA 
PA 
PA 
PA 

PA 

PA 
PA 
PA 
PA 
PA 
PR 
TX 

VA 


City 

Nashville 

Kailua-Kona  .... 
Kailua-Kona  .... 

Kailua-Kona  .... 

Kailua-Kona  .... 
Philadelphia  .... 
Philadelphia  .... 
Philadelphia  .... 
Philadelphia  .... 
Philadelphia  .... 
Philadelphta  .... 

Philadelphia .... 

Philadelphia  .... 
Philadelphia  .... 
Philadelphia  .... 
Philadelphia  .... 
Philadelphia  .... 

San  Juan 

Houston 

Martinsville  


Airport 

Nashville  Inll „._ 

Keahole-Kona  InU  

Keahole-Kona  InM  „ 

Keahole-Kona  Iml  

Keahole-Kona  Inll  

Philadelphia  IntI : 

Philadelphia  InU 

Philadelphia  InU 

Philadelphia  InU 

Philadelphia  InU _ 

Philadelphia  InU 

Philadelphia  Inll 

Philadelphia  InU 

Philadelphia  IntI 

Philadelphia  InU 

Philadelphia  InU „ 

Philadelphia  InH 

Luis  Mur>oz  Mann  InU 

George  Bush  Intercontinental  Alrpon/ 

Houston. 
Blue  Rklge  


FDCNo. 


SIAP 


9/9458 
9/9517 
9/9518 

9/9519 

9«520 
^9484 
9/9485 
9/9486 
9/9488 
9/9492 
9/9495 

9«496 

9«497 
9/9498 
9/9502 
9/9S04 
9/9506 
9«510 
9«S56 


ILS  Rwy  20R.  Amdt  7B 

LOC  BC  Rwy  35  Amdl  8 

VOR  Of  TACAN  or  GPS  Rviy  35. 

Amdl  6.. 
VOR  Of  TACAN  or  GPS  Rwy  17. 

Amdt  3.. 
LOC  Rwy  17  Amdt  6. 
ILS  Rwy  9L  Amdt  3... 
ILS  Rwy  27R  Amdt  9.. 
NDB  Rwy  27L  Amdt  5.. 
GPS  Rwy  27L  Orig... 
GPS  Rwy  35  Orig. . 
Converging   ILS   Rwy   17   Amdt 

2A... 
Converging  ILS  Rwy  9R  AmtSi 

3A.. 
Copter  ILS  Rwy  17  Ong-A 
ILS  Rwy  9R  Amdt  8 
ILS  Rwy  17  Amdt  5A 
GPS  Rwy  17  0ng. 
VOR/DME  Of  GPS-A  Amdt  1 
HI-TACAN  Rwy  8,  Orig... 
ILS  Rwy  9.  Amdt  4C... 


W9547    GPS  Rwy  30  Ong-A  . 


IFR  Doc.  99-32887  Filed  12-17-99:  8:45  am) 
aaijHQ  coo€  <ai>-is-H 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Partly 

[DockM  No.  29863:  Amdt.  No.  1964] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKHl:  Final  rule 

summary:  This  amendment  establisltes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediu*es 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instnmient  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 


on  December  31, 1980.  and  teapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  bom: 

1.  FAA  Public  taquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Doctmients,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.,  Oklahoma  Cit\'. 


OK  73169  (MaU  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125), 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs)  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natiu^,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatorv  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
doctmients  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effec:tive  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediu^ 
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identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emetgency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SlAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  standard  for 
Terminal  Instrument  Procedures 
(TERPSJ.  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effetive  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington.  DC  on  Decemlier  10, 
1999. 
L.  Nicholas  Lacey, 

Director.  Fli^t  Standarrjs  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  on  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1 .  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120.  44701:  and  14  CFR  11.49(b)(2|. 

2.  Part  97  is  amended  to  read  as 
follows: 

K  97.23,  97^5,  97.27.  97.29,  97.31,  97.33 
and  97.35    [Anwnded] 

By  amending  597.35  VOR.  VOR/DME, 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §  97.25,  LOG,  LOC/DME,  LDA, 
LDA/DME,  SDF,  SDF/DME;  §97.27 
NDB,  NDB/DME:  §  97.29  ILS.  ILS/DME, 
ISMLS,  MLS.  MLS/DME.  MLS/RNAV; 
§97.31  RADAR  SLAPs;  §97.33  RNAV 
SIAPs;  and  §97.35  COPTER  SIAPs, 
identified  as  follows: 
•   ■   '  Effective  December  30.  1999 
Fairbanks.  AK.  Fairbanks.  Inll.  NDB  RWY 

laR.  Amdl  18 
Fairbanks,  AK.  Fairbanks.  Inll.  ILS  RWY  IL. 

Amdl  7 
Fairbanks.  AK.  Fairbanks.  Inll.  ILS  RWY  19R. 

Amdt2] 
Fairbanks.  AK.  Fairbanks.  Inll.  RADAR-1. 

Amdl  2 
Faiibanks.  AK.  Fairbanks,  Inll.  GPS  RWY  IL 

Aradt  1 
Fairbanks,  AK,  Fairbanks,  Inll,  GPS  RWY 

19R.  Orig 
Phoenix.  AZ,  Williams  Gateway,  ILS  RWY 

30C,  Anidl2 
Dallas-Fort  Warth.  TX,  Dalla.s-Forl  Warth 

Intl.  NDB  RWY  17R.  Amdl  8 
Dalias-Forl  Worth,  TX.  Dallas-Fort  Worth 

Inll.  NDB  RWY  35C.  Amdl  10 
Dallas-Forl  Worth.  TX.  Dallas-Fort  Worth 

Inll.  ILS  RWY  17R.  Amdl  20 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

Inll.  ILS  RWY  31R.  Amdl  10 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

Intl.  CONVERGING  ILS  RWY  17R.  Amdl  8 
Dallas-Fort  Worth.  TX.  Dalla«-Fon  Worth 

Intl.  CONVERGING  ILS  RWY  31R.  Amdl  4 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

Inll.  GPS  RWY  17L.  Orig 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

Inll.  GPS  RWY  17R.  Orig 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

Inll.  GPS  RWY  17C.  Orig 
Uallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

Inll.  GPS  RWY  31R.  Orig 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

Inll.  GPS  RWY  35L.  Orig 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

Inll.  GPS  RWY  35R.  Orig 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

Inll,  GPS  RWY  35C,  Orig 
Uallas-Fort  Worth,  TX.  Dallas-Fort  Worth 

Inll.  VOR/DME  RNAV  RWY  3lR.  Orig 
Waco.  TX.  Waco  Regional.  LOG  BC  RWY  1. 

Amdl  10.  CNACELLED 


Waco.  TX.  Waco  Regional.  GPS  RWY  1.  Orig 
Waco.  TX.  Waco  Regional.  GPS  RWY  14.  Orig 
Waco.  TX.  Waco  Regional.  GPS  RWY  19,  Orig 
Waco,  TX,  Waco  Regional.  GPS  RWY  32.  Orig 
Rulland.  VT.  Rutland  Stale.  LOG  RWY  19. 

Orig 
Rutland.  VT.  Rutland  Slale.  LOC/DME  1 

RWY  19.  Amdl  2A 

•  •  •  Effective  lanuary  27,  2000 
Anksny.  LA,  Ankeny  Regional,  VOR/DME 

RWY  36,  Orig 
Muscatine,  lA,  Muscatine.  Muni.  NDB  RWY 

6.  Amdt  13.  CANCELLED 
Minden.  LA.  Minden-Websler.  GPS  RWY  1. 

Orig 
Mhiden,  LA.  Minden-Websler.  GPS  RWY  19. 

Orig 
Cleveland.  OH.  Cleveland-Hopkins  Inll. 

VOR/DME  RNAV  OR  GPS  RWY  18.  Amdl 

10.  CANCELLED 
Cleveland.  OH.  Cleveland-Hopkins  Inll. 

VOR/DME  RNAV  OR  GPS  RWY  36.  Amdl 

10.  CANCELLED 
Oklahoma  Cilv.  OK.  Clarence  E.  Page  Muni. 

VOR  OR  GPS-B.  Amdl  2 
Tiplon.  OK.  Tiplon  Muni,  GPS  RWY  17,  Orig 
Brislol/)ohnson/Kingsport,  TN,  Tri-Cilies 

Regional  TN/VA.  RADAR-1.  Amdl  16 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

Inlernalional,  VOR  RWY  13R.  Orig 

•  •  '  Effective  February  24,  2000 

Gulf  Shores,  AL,  lack  Edwards.  GPS  RWY  27. 

Amdl  1 
Alka.  AK.  Alka.  GPS-A.  Orig 
Koliganek.  AK.  Koliganek.  GPS  RWY  9.  Orig 
Koliganek.  AK.  Koliganek.  GPS  RWY  27.  Orig 
Wesl  Palm  Beach.  FL.  Palm  Beach  Inll. 

RADAR-1.  Amdl  9A.  CANCELLED 
Richmond.  IN.  Richmond  Muni.  ILS/DME 

RWY  24.  Amdl  2A.  CANCELLED 
Richmond.  IN.  Richmond  Muni.  ILS  RWY  24. 

Orig 
Emmelsburg.  lA.  Emmelsburg  Muni.  NDB  OR 

GPS  RWY  13.  Amdl  2 
Emmelsburg.  lA.  Emmelsburg  Muni,  NDB  OR 

GPS  RWY  31.  Amdl  2 
Hutschinson.  KS,  Hulchinson  Muni,  VOR 

RWY  3.  Amdl  19 
Hulschinson.  KS.  Hulchinson  Muni,  VOR/ 

DMERWi'21.  AmdlB 
Hulschinson.  KS,  Hulchinson  Muni,  LOG  BC 

RWY31.  Amdll4 
Hulschinson,  KS.  Hulchinson  Muni,  NDB 

RWY  i:i.  Amdt  15 
Hut.schinson.  KS.  HuU:hin.son  .Muni.  ILS 

RWY  13.  Amdt  16 
Hulschinson.  KS.  Hulchinson  Muni,  GPS 

RWY  3.  Orig 
Hul8chin.son.  KS.  Hulchinson  Muni.  GPS 

RWY  13.  Orig 
Hutschinson.  KS,  Hulchinson  Muni,  GPS 

RWY  21.  Orig 
Hulschinson.  KS,  Hulchinson  Muni,  GPS 

RWY  31.  Amdl  1 
Escanaba.  MI.  Delia  Counly.  LOC/DME  BC 

RWY  27.  Amdl  3A.  CANCELLED 
Escanaba.  Ml.  Delta  County.  LOC  BC  RWY 

27.  Orig 
Antlers.  OK.  Anllecs  Muni.  NDB  RWY  35, 

Amdl  3 
Antlers,  OK,  Antlers  Muni.  GPS  RWY  35. 

Aradll 
Lakeview.  OR.  Lake  Counly,  VOR/DME-A, 

Orig 


Lakeview,  OR,  Lake  Counly,  NDB  OR  GPS- 

A,  Amdt  2.  CANCELLED 
Brookings.  SD.  Brookings  Muni.  VOR  RWY 

12./Vmdl  12 
Brookings,  SD.  Brookings  Muni.  VOR  RWY 

30.  Amdl  1 1 
Brookings.  SD.  Brookings  Muni.  ILS/DME 

RWY  30.  Amdl  1.  CANCELLED 
Brookings,  SD.  Brookings  Muni.  ILS  RWY  30. 

Orig 
Brookings.  SD,  Brookings  Muni.  GPS  RWY 

12.  Orig 
Bnrokings.  SD.  Brookings  Muni,  GPS  RWY 

30,  Orig 
Giddings,  TX.  Giddings-Lee  County,  GPS 

RWY  17,  Orig 
Giddings,  TX.  Giddings-Lee  County,  GPS 

RWY  35.  Orig 
Houston.  TX.  Houston-Southwest.  GPS  RWY 

9.  Orig 
Houston.  TX.  Houslon-Soulhwesl.  GPS  RWY 

27.  Orig 
Ogden.  irr.  Ogden-Hinckley.  GPS  RWY  3. 

Orig 
luneau.  WI.  Dodge  County,  GPS  RWY  20, 

Orig 
Madison.  Wl.  Dane  Counly  Regional-Truax 

Field,  VOR  RWY  21,  Orig 

The  FAA  published  an  Amendment 
in  Docket  No.  29852,  Amdt.  No.  1963  to 
Part  97  of  the  Federal  Aviation 
Regulations  (64  FR  67474,  December  2, 
1999)  under  section  97.33  effective 
January  27,  2000,  which  is  hereby 
amended  as  follows: 

Marquette,  Ml.  Sawyer  Intl.  GPS  RWY  19. 
Orig,  change  effective  date  from  January 
27.  2000  10  February  24,  2000. 

(FR  Doc.  99-32886  Filed  12-17-99  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Disclosures  Regarding  Energy 
Consumption  and  Water  Use  of  Certain 
Home  Appliances  and  Oltier  Products 
Required  Under  the  Energy  Policy  and 
Consarvatlon  Act  ("AppUance  Labeling 
Rule") 

AGENCY:  Federal  Trade  Commission. 
action:  Final  rule. 

StMWMflV:  The  Federal  Trade 
Commission  (Commission)  amends  is 
Appliance  Labeling  Rule  (the  Rule)  by 
publishing  new  ranges  of  comparability 
to  be  used  on  required  labels  for  gas- 
fired  instantaneous  water  heaters,  by 
deleting  the  range  chart  for  oil-fired 
instantaneous  water  heaters,  and  by 
publishing  new  ranges  of  comparability 
to  be  used  on  required  labels  for 
compact  dishwashers  (the  ranges  of 
comparability  for  standard  dishwashers 
remain  unchanged).  The  Commission 
also  announces  that  the  current  ranges 
of  comparability  for  room  air 


conditioners,  storage-type  water  heaters, 
heat  pump  water  heaters,  pool  heaters, 
furnaces,  boilers,  standard-sized 
dishwashers,  central  air  conditioners, 
heat  pumps,  refrigerators,  refrigerator- 
freezers,  and  freezers  will  remain  in 
effect  until  further  notice.  Finally,  the 
Commission  amends  the  portions  of 
Appendices  H  (Cooling  Performance 
and  Cost  for  Central  Air  Conditioners) 
and  I  (Heating  Performance  and  Cost  for 
Central  Air  Conditioners)  to  Part  305 
that  contain  cost  calculation  formulas. 
These  last  amendments  change  the 
figures  in  the  formulas  to  refiect  the 
current  Representative  Average  Unit 
Cost  of  Electricity  that  was  published  on 
January  5, 1999  (64  FR  487)  by  the 
Department  of  Energy  (DOE),  and  on 
February  17,  1999  (64  FR  7783)  by  the 
Commission. 

EFFECTIVE  DATE:  March  22.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  DC.  20580 
(202-326-3035):  jmills®ftc.gov. 
SUPPLEMENTARY  INFORMATION:  The  Rule 
was  issued  by  the  Commission  in  1979 
(44  FR  66466  (Nov.  19, 1979))  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975.' 
The  Rule  covers  eight  categories  of 
major  household  appliances; 
refrigerators  and  refrigerator- freezers, 
freezers,  dishwashers,  clothes  washers, 
water  heaters  (this  category  includes 
storage-type  water  heaters,  gas-fired 
instantaneous  water  heaters,  and  heat 
pump  water  heaters),  room  air 
conditioners,  furnaces  (this  category 
includes  boilers),  and  central  air 
conditioners  (this  category  includes  beat 
pumps).  The  Rule  also  covers  pool 
heaters  (59  FR  49556  (Sept.  28,  1994)). 
and  contains  requirement  that  pertain 
to  fluorescent  lamp  ballasts  (54  FR 
28031  (July  5,  1989)),  certain  plumbing 
products  (58  FR  54955  (Oct.  25, 1993)). 
and  certain  lighting  products  (59  FR 
25176(May  13.  1994)). 

The  Rule  requires  manufacturers  of  all 
covered  appliances  and  pool  healers  to 
disclose  specific  energy  consumption  or 
efficiency  information  (derived  bora  test 
procedures  promulgated  by  DOE)  at  the 
point  of  sale  in  the  form  of  an 
"EnergyGuide"  label  and  in  catalogs.  It 
also  requires  manufacturers  of  furnaces, 
boilers  central  air  conditioners,  and  heat 
pumps  either  to  provide  fact  sheets 
showing  additional  cost  information,  or 
to  be  listed  in  an  industry  directory 

'  42  U.S.C.  6294.  The  statute  also  requires  DOE 
to  devalop  te«1  proceduivs  that  measure  how  much 
euer^  the  applianceii  use.  and  to  detenoine  the 
representative  average  cost  a  consumer  pays  for  the 
different  types  of  enet^gy  available. 


showing  the  cost  information  for  their 
products.  The  Rule  requires  that 
manufacturers  include,  on  labels  and 
fact  sheets,  an  energy  consumption  or 
efiiciency  figiue  and  a  "range  of 
comparability"  scale.  This  scale  shows 
the  highest  and  lowest  energy 
consumption  or  efficiencies  for  all 
comparable  appliance  models  so 
consumers  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  (perhaps  competing  brands) 
similar  to  the  labeled  model.  The  Rule 
requires  that  manufacturers  also 
include,  on  labels  for  some  products,  a 
secondary  energy  usage  disclosure  in 
the  form  of  an  estimated  annual 
operating  cost  based  on  a  specified  DOE 
national  average  cost  for  the  fuel  the 
appliance  uses. 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  annually  (by  specified  dates  for 
each  product  type)  ^  the  estimated 
annual  energy  consumption  or  energy 
efficiency  ratings  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
manufairturers  regulatory  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  i^culated  is  constantly  changing. 
Under  Section  305.10  of  the  rule,  to 
keep  the  required  information  on  labels 
consistent  with  these  changes,  the 
Commission  publishes  new  ranges  (but 
not  more  often  than  annually)  if  an 
analysis  of  the  new  information 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  tihan^ed  by  more 
than  15%.  Otherwise,  the  Commission 
publishes  a  statement  that  the  prior 
ranges  remain  in  effect  for  the  next  year 

The  annual  submissions  of  data  for 
room  air  conditioners,  water  heaters 
(including  storage-type,  gas-fired 
instantaneous,  and  heat  pump  water 
heaters),  furnaces,  boilers,  pool  heaters, 
dishwashers,  central  air  conditioners, 
beat  pumps,  refrigerators,  refrigerator- 
freezers,  and  freezers  have  been  made 
atuJ  have  been  analyzed  by  the 
Commission. 

The  ranges  of  comparability  for  room 
air  conditioners,  storage-type  water 
beaters,  beat  pump  water  heaters, 
furnaces,  boilers,  pool  heaters,  central 
air  conditioners,  heat  pumps, 
refrigerators,  refrigerator-freezers, 
freezers,  and  standard -sized 
dishwashers  have  not  changed  by  mote 


'  Reports  for  room  air  coadttiooers.  watar  lleaters 
(storage-type,  gas-fired  instantaaeous.  and  heat 
pump-type),  furaat^es.  boilers,  and  pool  hitfllprs  in 
due  May  1 ;  tvports  for  dishwashers  an  due  |une  1 : 
reports  for  central  air  coodltioners  and  heal  pumps 
are  due  fuly  1:  reports  for  refrigei«ti>rs.  T«frigai«tor- 
freezen,  and  heezers  are  due  August  1. 
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than  15%  from  the  current  ranges  for 
these  products.  Therefore,  the  current 
ranges  for  these  products  will  remain  in 
effect  until  further  notice.^ 

This  means  that  manufacturers  of 
storage-type  water  heaters,  furnaces,  and 
boilers  must  continue  to  use  the  ranges 
that  were  published  on  September  23. 
1994.  and  that  manufacturers  of  storage- 
type  water  heaters  must  continue  to 
base  the  disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  these  products  on  the 
1 994  Representative  Average  Unit  Costs 
of  energy  for  electricity  (8.41  cents  per 
kilowatt-hour),  natiiral  gas  (60.4  cents 
per  therm),  propane  (98  cents  per 
gallon),  and/or  heating  oil  (SI. 05  per 
gallon)  that  were  published  by  DOE  on 
December  29.  1993  (58  FR  68901).  and 
by  the  Commission  on  Februar)'  8. 1994 
(59  FR  5699). 

Manufacturers  of  heal  pump  water 
heaters  and  pool  heaters  must  continue 
to  use  the  ranges  that  were  published  on 
August  21. 1995.  Manufacturers  of  room 
air  conditioners  must  continue  to  use 
the  corrected  ranges  for  room  air 
conditioners  that  were  published  on 
November  13. 1995.  Manufacturers  of 
heat  pump  water  heaters,  pool  heaters, 
and  room  air  conditioners  must 
continue  to  base  the  disclosures  of 
estimated  annual  operating  cost 
required  at  the  boom  of  EnergyGuides 
for  these  products  on  the  1995 
Representative  Average  Unit  Costs  of 
Energy  for  electricity  (8.67  cents  per 
idlo watt-hour),  natural  gas  (63  cents  per 
therm),  propane  (98.5  cents  per  gallon), 
and/or  heating  oil  (Si. 008  per  gallon) 
that  were  published  by  DOE  on  January 
5.  1995  (60  FR  1773),  and  by  the 
Commission  on  February  17, 1995  (60 
FR  9295). 

Manufacturers  of  refrigerators, 
refrigerator- fireezers,  and  freezers  must 
continue  to  use  the  ranges  of 
compatability  that  were  published  on 
December  2,  1998.  They  must  continue 
to  base  the  disclosures  of  estimated 
annual  operating  cost  required  at  the 
bottom  of  EnergyGuides  for  these 
products  on  the  1998  Representative 
Average  Unit  Cost  for  electricity  (8.42 
cents  per  kilowatt-hour),  that  was 


'  The  rurront  ranges  for  3toraRe-typ«  water 
heaters,  funuces.  and  boilen,  were  published  on 
September  23. 1994  159  FR  4a796).  The  curnni 
ranges  for  heat  pump  water  healers,  pool  heaters, 
and  rtjom  air  conditioners  (onginaUy)  were 
published  on  August  21 .  1995  (50  FR  43367).  A 
Hirretled  version  of  the  ranges  for  rootn  air 
conditioners  was  published  on  November  13.  1995 
(CO  FR  5ti945.  at  56949),  The  ciirrent  ranges  for 
cuunl  air  conditioners  and  heat  pumps  were 
pubtialied  on  September  16.  1996  (61  FR  466201. 
Tha  mirrenl  ranges  for  refrigerators,  refrigerator- 
freezers,  and  freezers  were  puUtjbed  on  December 
2.  1998(63(1166428). 


published  by  DOE  on  December  8, 1997 
(62  FR  64574),  and  by  the  Commission 
on  December  29,  1997  (62  FR  67560). 

The  data  submissions  for  gas-fired 
instantaneous  water  heaters  have 
resulted  in  new  ranges  of  comparability 
figures  for  these  products,  which  appear 
below.  In  addition,  the  capacity 
measurement  for  gas-fired  instantaneous 
water  beaters  in  the  range  chart  is  now 
expressed  in  terms  of  maximum  flow- 
rate,  instead  of  first  hour  rating,  to  be 
consistent  with  amendments  to  the 
Department  of  Energy's  test  procedure 
that  were  published  in  the  Federal 
Register  on  May  11,  1998,  at  63  FR 
25996,  with  an  extended  effective  date 
of  June  5, 1999  (63  FR  71630  (Dec.  29. 
1998)).  These  new  ranges  of 
comparability  supersede  the  current 
ranges  for  gas-Ered  instantaneous  water 
heaters.^  As  of  the  effective  date  of  these 
new  ranges,  manufacturers  of  gas-fired 
Instantaneous  water  heaters  must  base 
the  disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  gas-fired 
instantaneous  water  heaters  on  the  1999 
Representative  Average  Unit  Costs  of 
Energy  for  natural  gas  (68.8  cents  per 
therm)  and  propane  (77  cents  per 
gallon)  that  were  published  by  DOE  on 
January  5. 1999  (64  FR  487),  and  by  the 
Commission  on  February  17, 1999  (64 
FR  7783). 

The  data  submissions  for  dishwashers 
show  a  significant  change  in  both  the 
high  and  low  ends  of  the  ranges  of 
comparability  scale  for  compact  models, 
but  only  a  slight  change  in  the  high  end 
of  the  range  scale  for  standard  models 
and  no  change  in  the  low  end  for 
standard  models.  The  change  in  the 
compact  ranges  has  resulted  from  the 
deletion  of  the  only  model  available 
prior  to  1999  and  the  addition  of  two 
new  models.  Thus,  the  new  numbers 
reflect  entirely  new  models,  and  it  is 
appropriate  to  pubUsh  new  ranges  of 
comparability  to  reflect  these  changes. 
As  just  noted,  however,  the  ranges  for 
standard-sized  dishwashers  have 
changed  only  slightly.  Moreover,  the 


*  The  current  ranges  for  gas-fired  instantaneous 
water  healers  (Appendix  04)  were  published  on 
August  28, 199B  (63  FR  45942).  having  first  been 
publiahsd  m  1995  (60  FR  43367  (Aug.  21.  1995)1. 
In  199S,  the  Commission  also  published  a  range 
cbaft  for  oil-fired  instantaneous  water  heaters 
(Appendix  DS)  because,  even  though  the  DOE  test 
did  not  yet  cover  these  products.  DOE  bad  proposed 
in  1995  to  develop  a  test  to  cover  them.  Because  no 
data  for  oil-flTed  instantaneous  water  heaters  has 
ever  been  submitted,  the  range  chart  for  these 
produtits  shows  "no  data  submitted"  for  all  .size 
categories.  DOE  withdrew  its  proposal  to  develop 
a  final  test  for  uil-firvd  instantaneous  water  heaters 
in  the  May  1 1 .  1998  amendir.ents  to  the  water 
healer  test  procedure  (63  FR  25996  at  259981. 
Therefore,  the  Commission  today  deletes  the  range 
chart  for  oil-fired  instantaneous  water  heaters. 


vast  majority  of  dishwashers  fall  into 
the  standard  categor>':  relatively  few  are 
offered  in  the  compact  category. 

The  Commission's  classification  of 
"standard"  and  "compact"  dishwashers 
is  based  on  internal  capacity.^  Thus,  the 
Commission  believes  that  consumers 
looking  for  a  standard  model  are 
unlikely  to  be  interested  in  a  compact 
model,  and  vice-versa.  Rather  than 
require  new  ranges  for  the  vast  majority 
of  dishwashers  when  only  the  few  in  the 
compact  category  have  changed 
significantly,  therefore,  the  Commission 
has  decided  to  publish  new  ranges  of 
comparability  only  for  compact 
dishwashers,  to  inform  consumers  better 
about  the  compact  dishwasher  models 
currently  being  manufactured.  These 
new  ranges  of  comparability  supersede 
the  current  ranges  for  compact-sized 
dishwashers."  As  of  the  effective  date  of 
these  new  ranges,  manufacturers  of 
compact-sized  dishwashers  must  base 
the  disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  compact-sized 
dishwashers  on  the  1999  Representative 
Average  Unit  Costs  of  Energy  for 
electricity  (8.22  cents  per  kilowatt-hour) 
and  natural  gas  (68.8  cents  per  therm) 
that  were  published  by  DOE  on  )anuar>' 
5.  1999  (64  FR  487).  and  by  the 
Commission  on  February  17. 1999  (64 
FR  7783). 

The  (>)mmission  is  leaving  the 
current  1997  ranges  of  comparability  for 
standard-sized  dishwashers  in  place. 
This  means  that  manufacturers  of 
standard-sized  dishwashers  must 
continue  to  use  the  ranges  of 
comparability  that  were  pubUshed  on 
August  25. 1997.  and  must  continue  to 
base  the  disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  these  producrts  on  the 
1997  Representative  Average  Unit  Costs 
of  Energy  for  electricity  (8.31  cents  per 
kilowatt-hour)  and  natural  gas  (61.2 
cents  per  therm)  that  were  published  by 
DOE  on  November  18, 1996  (61  FR 
58679),  and  by  the  Commission  on 
February  5, 1997  (62  FR  5316). 

In  consideration  of  the  foregoing,  the 
Commission  revises  Appendices  C  and 
D4  of  part  305  by  publishing  the 


^Appendix  C  of  the  Cotrunission's  Rule  defines 
"Compact"  as  including  countertup  dishwasher 
models  with  a  capacity  of  fewer  than  eight  (a)  platx 
settings  and  "Standard"  as  including  portable  or 
built-in  dishwasher  models  with  a  capacity  of  eight 
(8)  or  more  place  settings-  Place  settings  are  to  be 
determined  in  accordance  with  appendix  C  to  10 
CFR  Part  430.  subpart  B.  of  IX5E"5  enerKy 
conservation  standards  program.  In  contntst.  DOE's 
program  defines  "standard"  and  "compact"  00  the 
basis  of  externa)  cabinet  width. 

"  The  cununt  i3nges  for  compact -sized  (and 
standard-sized)  dishwashers  (Appendix  C)  were 
publUhed  on  August  25.  1997  (62  FR  44890). 


following  ranges  of  comparability  for 
use  in  required  disclosures  (including 
labeling)  for  compact-size  dishwashers 
and  gas-fired  instantaneous  water 
heaters  beginning  March  22,  2000: 
amends  the  cost  calculation  formulas  in 
Appendices  H  and  1  to  Part  305  that 
manufacturers  of  central  air 
conditioners  and  heat  pumps  must 
include  on  fact  sheets  and  in  directories, 
effective  March  22,  2000;  and  deletes 
Appendix  DS  of  Part  305,  effective 
immediately. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603- 
604)  are  not  appUcable  to  this 
proceeding  because  the  amendments  do 
not  impose  any  now  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  Thus,  the  amendments 
will  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  5  U.S.C.  605.  The  Commission 
has  concluded,  therefore,  that  a 
regulatory  flexibility  analysis  is  not 
necessary,  and  certifies,  under  Section 
605  of  the  RegulatorN'  Flexibility  Act  (5 
U.S.C.  605(b)).  that  the  amendments 
announced  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— {AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Appendix  C  to  Part  305  is  removed 
and  Appendices  Cl  and  CZ  are  added  to 
read  as  follows: 

Appendix  Cl  to  Part  305 — Compact 
Dishwashers 

Range  Informatioii 

"Compact"  includes  countertop 
dishwasher  model.s  with  a  capacity-  of  fewer 
than  eight  (8)  place  settings.  Place  settings 
sttall  be  in  accortlaQce  with  appendix  C  to  10 
CFR  pan  430.  subpart  B.  Load  patterns  shall 
conform  to  the  operating  nonnal  for  the 
model  being  tested. 


Capadty 

Range  o(  esti- 
mated annual  en- 
ergy consumption 

(kWh/yr.) 

Low 

High 

Compact  

277 

426 

Cost  Information 

When  the  above  ranges  ofromparability 
are  used  on  EnergyGuide  labels  for  compaci 
sized  dlshwasherfi.  the  estimated  annual 
operating  cost  disclosure  appearing  in  the 
bo»at  the  bottom  of  the  labels  must  be 
derived  using  the  1999  Representative 
Average  Unit  Costs  for  electricity  (8.22c  per 
kilowatt -hour]  and  natural  gas  (68.6  (  per 
therml.  and  the  text  below  the  box  must 
idfinlif\'  the  costs  as  such. 

Appendix  C2  to  Part  305 — Standard 
Dishwashers 

Range  Information 

"Standard"  includes  portable  or  built-in 
dishwasher  models  with  a  capacity  of  eight 
(a)  or  more  place  sellings.  Place  settings  shall 
be  in  accordance  with  appendix  C  to  10  CFR 
part  430.  subpart  B.  Load  patterns  shall 
conform  lo  the  operating  normal  for  the 
model  being  tested. 


Capacity 

Range  o1  esti- 
mated annual  en- 
ergy consumption 
(kWtVyf.) 

Urn           High 

Stanttefd  

344            699 

Cost  Information 

When  the  above  ranges  of  comparability 
are  used  on  EnergyGuide  labels  for  standard- 
sized  dishwashers,  the  estimated  annual 
operating  cost  disclosure  appearing  in  the 
box  at  the  bottom  of  the  labels  must  be 
derived  using  the  1997  Representative 
Average  Unit  Costs  for  electricity  (8.31t  per 
kilowatt -hour)  and  natural  gas  (61. 2(  per 
therm),  and  the  text  below  the  box  must 
identify  the  costs  as  such. 

3.  Appendix  D4  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  D4  to  Part  305— Water 
Heaters — Instantaneous — Gas 

Range  InfonBabon 


Capacity  (max- 
imum ftow  rate)  


Range  of  estimated  an- 
ntjal  energy  cxmsumption 
(ttienns/yr  and  gallon^ 

y) 


Propane 
gallons/yr 


Under  1.00  . 

1.00  to  2.00 

2.01  to  3.00 
Over  3.00  ... 


Low     High     Low  |  High 


233 
230 
188 
187 


233 
234 
218 
238 


256 
252 
206 
197 


256 
256 
239 
260 


Cost  InlbnnaUoii 

When  the  attove  ranges  of  comparability 
are  useti  on  Eoer^yGuiiio  labels  for 
instantaneous  water  heaters,  the  estimated 
annual  operating  cost  disclosure  appearing  in 
the  box  at  the  bottom  of  the  labels  must  be 
derived  using  the  1999  Representative 
Average  Unit  Cosu  for  natural  gas  lea.lK  per 
-  therm)  and  propane  (77<  per  gallon),  and  the 
text  t>elow  the  box  must  identih'  the  costs  as 
such. 

4.  Appendix  D5  to  Part  305  is 
removed. 

5.  Appendix  D6  to  Part  305  is 
redesignated  as  Appendix  D5. 

6.  In  section  2  of  Appendix  H  of  part 
305.  the  text  and  formulas  are  amended 
by  removing  the  figure  "8.42»" 
wherever  it  appears  and  by  adding,  in 
its  plac^.the  figure  "B.lZt":  and  by 
removing  the  figure  ■■12.64C"  wherever 
it  appears  and  by  adding,  in  its  place, 
the  figure  "12.4(". 

7.  In  section  2  of  Appendix  1  of  part 
305.  the  text  and  formulas  are  amended 
by  removing  the  figure  "8.42*" 
wherever  it  appears  and  by  adding,  in 
its  place,  the  figure  "8.22« ';  and  by 
removing  the  figure  "12.64<"  wherever 
it  appears  and  by  adding,  in  its  place, 
the  figure  "12.34«". 

By  direction  of  the  C^oiniission. 
Donald  S.  Clark, 
Secretary. 

IFR  Doc.  99-32894  Filed  12-17-99:  8:45  ami 
aiLLIMQ  COCE  STSO-OI-ia 


DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  20 

[TO  8846] 

RIN  154S-AV4S 

Deductions  for  Transfers  for  Public, 
Charitable,  and  Religious  Uses:  In 
General  Marital  Detduction:  Valuation 
of  Interest  Passing  to  Surviving 
Spouse;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  which 
were  published  in  the  Federal  Register 
on  Friday.  December  3.  1999.  64  FR 
67763.  relating  to  the  effect  of  certain 
adjninistratton  expenses  on  the 
valuation  of  property  for  marital  and 
charitable  deduction  purposes. 
DATES:  This  correction  is  effective 
Decembers.  1999 
FOB  FURTHER  INFORMATION  CONTACT: 
Deborah  Ryan.  (202)  622-3090  (not  a 
toll-free  number). 
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SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  subject 
to  these  conections  are  under  section 
2055  and  20S6  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  final  regulations  (TD 
8846)  contain  errors  that  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8846),  which  were 
the  subject  of  PR  Doc.  99-31094,  is 
corrected  as  follows: 

S20.20SS-3    [CwTTCtad] 

1.  On  page  67765.  column  1, 

§  20.20S5-3(b)(l)(ii),  line  5  from  bottom 
of  the  paragraph,  the  language  "related 
to  investment,  preservation,  and"  is 
corrected  to  read  "related  to  investment, 
preservation,  or". 

§2a.2t»e(b)-4    [CorrKtMq 

2.  On  page  67765,  column  3, 

§  20.2056(b)-^(d)(l)(ii),  line  5  from  the 
bottom  of  the  paragraph,  the  language 
"related  to  investment,  preservation, 
and"  is  corrected  to  read  "related  to 
investment,  preservation,  or". 

3.  On  page  67766.  column  3, 
§20.2056(b)-4(d)(5),  Example  5,  line  6 
from  the  bottom  of  the  paragraph,  the 
language  "remains  Sl,800,000.  The 
applicable"  is  corrected  to  read  "is 
32.000,000.  The  applicable", 

4.  On  page  67766.  column  3, 

§  20.2056(b)-4(d)(5),  Example  5,  lines  2 
and  3  from  the  bottom  of  the  paragraph, 
the  language  "trust  and  S200.000  of  die 
52.000,000  passing  to  the  marital  trust 
so  that  the  amount  of  is  corrected  to 
read  "trust  so  that  the  amount  of. 

5.  On  page  67766.  column  3. 

§  20.2056(b)-4(d)(5).  Example  7,  Une  7, 

the  language  "decedent's  child.  Under 

the  terms  of  the"  is  corrected  to  read 

"decedent's  child.  Under  the  terms  of 

the  governing  instrument  and". 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit, 

Assistant  Chief  Counsel  ICorporatej. 

IFR  Doc.  99-32915  Filed  12-17-99;  8:45  ami 

BiujNO  cooe  wao-Bt-u 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

28  CFR  Part  91 
(OJP(OJP)-12S8) 
RIN1121-ZB92 

Corrections  Program  Office's 
Interpretation  of  Eligibility 
Requirerrtents  for  Truth-ln-SentencIng 
Incentive  Grants  Under  42  U.S.C. 
13704<aK2) 

AGENCY:  Office  of  fustice  Programs, 
Corrections  Program  Office,  Justice. 
ACTION:  Interpretive  rule. 

SUMMARY:  The  Corrections  Program 
Office,  Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  is  publishing  an 
interpretive  rule  which  reiterates 
current  law  to  remind  States  awarded 
funds  under  the  Truth-in-Senteucing 
Incentive  Grants  program,  42  U.S.C. 
13704,  of  the  pre-existing  eligibility 
requirements  for  receiving  and  retaining 
funds  under  subsection  (a)(2)  of  the 
statute.  This  interpretive  rule  also 
advises  recipient  States  of  OJP's  existing 
enforcement  policy  for  non-compliance 
with  the  statutorily-mandated  grant 
terms. 

EFFECTIVE  DATE:  This  interpretive  rule  is 
effective  on  December  20, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  PhU 
Merkle.  Special  Advisor  to  the  Director. 
Corrections  Program  Office.  Office  of 
Justice  Programs,  810  Seventh  Street. 
NW,  Washington,  DC  20531.  Telephone: 
(202)  305-2550:  Fax:  (202)  307-2019. 
SUPPLEMENTARY  INFORMATION: 

Background 

Puiyiose 

The  Corrections  Program  Office, 
Office  of  Justice  Programs  (OJP)  is 
issuing  this  interpretive  rule  to  make 
explicit  its  interpretation  and 
application  of  the  eligibility 
requirements  in  section  13704(a)(2)  of 
the  Violent  Offender  Incarceration  and 
Truth-in-Sentencing  Incentive  Grants 
program  ("VOI/TIS").  42  U.S.C.  13704 
et  seq.  This  document  is  designed  to  aid 
States  in  assessing  their  continuing 
eligibility  for  federal  Truth-in- 
Sentencing  funding  and  sets  forth , 
situations  in  which  OJP  will  exercise  its 
enforcement  discretion.  This 
interpretive  rule  does  not  create  or 
destroy  any  rights,  assign  any  new 
duties,  or  impose  any  additional 
obligations,  implied  or  otherwise. 

Authority 

OJP,  as  the  agency  charged  with 
adniinislering  and  enforcing  the  VOI/ 


ITS  grant  program,  has  inherent 
authority  to  issue  interpretive  rules 
informing  the  public  of  the  procedures 
and  standards  it  intends  to  apply  in 
exercising  its  discretion.  Moreover, 
OJP's  construction  of  the  VOI/TIS 
statute,  in  this  instance,  merely  amounts 
to  implementing  existing  positive  law 
previously  legislated  by  Congress. 

Truth-in-Sentencing  Incentive  Grant 
Pix>gram 

As  part  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994, 
Public  Law  103-322  ("1994  Crime 
Bill"),  Congress  enacted  the  Violent 
Offender  Incarceration  and  Truth-in- 
Sentencing  Incentive  Grants  program, 
42  U.S.C.  13701  etset}..  which  offered 
prison  construction  grants  and  other 
correctional  institution  improvement 
funding  to  encourage  States  to  adopt 
tougher  sentencing  policies  for  violent 
offenders. 

In  die  FY  1996  Omnibus 
Appropriations  Act,  Public  Law  104- 
134,  Congress  significantly  amended 
this  legislation.  CurrenUy,  the  Truth-in- 
Sentencing  Incentive  Grants  program 
provides  funds  for  eligible  States  to 
build  or  expand  correctional  facilities 
for  the  purpose  of  incarcerating 
criminals  convicted  of  conunitting 
violent  crimes.  42  U.S.C.  13704.  To 
qualify  for  grant  funding.  States  must 
have  in  effect  sentencing  laws  that 
either  provide  for  violent  offenders  to 
serve  not  less  than  85%  of  their 
sentences,  or  must  meet  other 
requirements  that  ensure  that  violent 
offenders  remain  incarcerated  for 
substantially  greater  percentages  of  their 
imposed  sentences.  42  U.S.C.  13704(a). 

Qualification  as  an  Interpretive  Rule 

This  interpretive  rule  highlights  and 
discusses  the  grant  eligibility 
requirements  in  section  13704(a)(2)  of 
the  Truth-In-Sentencing  Incentive 
Grants  Act  to  make  certain  that  States 
awarded  grant  funds  under  this 
provision  fully  understand  their  legal 
duty  to  implement  qualifying  truth-in- 
sentencing  laws  within  the  three-year 
statutory  time  frame.  Because  this  rule 
merely  explains,  rather  than  adds  to,  the 
substantive  law  that  already  exists,  it  is 
exempt  from  legislative  rulemaking 
procediuvs. 

Specifically,  this  rule  qualifies  as  an 
interpretive  rule  under  the 
Administrative  Procedure  Act  because  it 
is  a  rule  or  statement  issued  by  an 
agency  to  advise  the  public  of  the 
agency's  construction  of  one  of  the 
statutes  it  administers.  See.  e.g., 
Shalala,  Secretary  of  Health  and  Human 
Services  V.  Guernsey  Memoriai Hasp., 
514  U.S.  87,  99  (1995),  This  rule  does 


not  establish  any  new  standard  and  in 
fact,  is  consistent  with  the  statute's 
mandate.  As  such,  it  qualifies  as  an 
interpretive  rule  not  subject  to  the 
Administrative  Procedure  Act's  noUce- 
and-comment  provisions.  5  U.S.C.  553, 
553(b)(3)(A). 

Interpretation  of  42  U.S.C.  13704(a)(2) 

Eligibility  Criteria 

In  this  interpretive  rule,  OJP  explains 
its  construction  of  section  13704(a)(2)  of 
the  Truth-in-Senlencing  Incentive 
Grants  provision  for  determining 
"eligibility"  for  federal  funding 
assistance  where  the  State  has  enacted, 
but  not  yet  implemented,  a  truth-in- 
sentencing  law.  42  U.S.C.  13704(a)(2). 

It  is  OJP's  position  that  a  State  is 
eligible  for  truth-in-sentencing  grant 
funds  if  it  has  a  truth-in-sentencing  law 
that  has  been  enacted,  but  not  yet 
implemented,  which  requires  the  State, 
not  later  than  three  years  after 
submitting  its  grant  application,  to 
provide  that  persons  convicted  of  "Part 
1  violent  crimes"  serve  not  less  than  85 
percent  of  the  sentence  imposed. 
Additionally,  as  expressed  in  the  Truth- 
in-Sentencing  grant  application  packets, 
each  State  that  applies  for  funding 
under  section  13704(a)(2)  must  include 
a  detailed  time  line  which  culminates  in 
the  actual  implementation  of  a 
qualifying  Truth-in-Sentencing  law 
within  three  years  of  the  submission  of 
the  grant  application. 

While  a  State  does  have  latitude  to 
modify  the  exact  sequence  of  events 
within  this  time  line,  a  State  cannot 
ignore  the  requirement  that  a  qualifying 
Truth-in-Sentencing  law  must  actually 
be  implemented  within  the  three-year 
period. 

Enforcement  Policy 

If  a  State  receives  funding  by  asserting 
eligibility  under  section  13704(a)(2)  but 
then  fails  to  actually  implement  a 
qualifying  truth-in-sentencing  law 
within  three  years  of  submitting  its 
initial  application.  OJP  treats  this  event 
as  a  failure  to  substantially  comply  with 
the  statutorily-mandated  grant 
conditions  and  as  a  violation  of  the 
terms  of  the  grant  agreement. 

As  the  agency  charged  with 
administering  and  enforcing  the  Violent 
Offender  Incarceration  and  Truth-in- 
Sentencing  Incentive  Grants  Act.  OJP 
can  suspend  or  terminate  a  State's  truth- 
in-sentencing  funding  for  substantial 
noncompliance  with  the  statute  and  the 
grant  terms.  Specifically.  OJP  may.  in 
the  exercise  of  its  discretion,  initiate 
federal  enforcement  actions,  under  the 
part  18  termination  procedures,  against 
those  recipient  States  that  fail  to  adhere 


to  the  grant  requirements  after  receiving 
grant  funds.  28  CFR  part  18.  Ultimately, 
whore  OJP  determines  it  necessary  to 
terminate  a  Truth-in-Sentencing  grant, 
OJP  can  require  the  noncomplying  State 
to  repay  the  grant  funds  awarded  in 
excess  of  the  amount  actually  due.  28 
CFR  66.52.  This  excess  amount  may 
include  the  grant  funds  awarded  during 
the  period  in  which  the  State  had 
promised  to  implement  a  truth-in- 
sentencing  law. 

In  sum.  OJP  shall  continue  to 
administer  and  enforce  section 
13704(a)(2)  in  accordance  with  this 
interpretation. 

Publication 

Because  this  interpretive  rule  aims  to 
serve  as  a  reminder  to  recipients  under 
the  Truth-in-Sentencing  Incentive 
Grants  program  and  thus,  merely 
reiterates  the  .statutorily-mandated 
conditions  for  the  award  and  retention 
of  grant  funding,  OJP  has  chosen  not  to 
publish  this  interpretive  rule  in  the 
Code  of  Federal  Regulations  (but 
reserves  the  right  to  do  so  in  the  future). 
However,  to  ensure  that  the  States 
recognize  the  importance  of  the  Truth- 
in-Sentencing  Grants  Program  and  are 
fully  aware  of  their  preexisting  duties 
under  section  13704(a)(2)  for  continued 
funding,  OJP  will  distribute  copies  of 
this  interpretive  rule  with  the  "Truth-in- 
Sentencing  Incentive  Grants  Program 
Application  Packets  in  early  2000. 
Additionally,  OJP  intends  to  post  this 
interpretive  rule,  as  published  in  the 
Federal  Register,  on  the  Internet  at  the 
Corrections  Program  Office's  website  at 
http://www.o)p. usdoj.gov/cpo. htm. 

Regulatory  Evaluation  Summary 

OJP  has  reviewed  this  interpretive 
rule  in  accordance  with  Executive  Order 
12866  and  tile  Regulatory  Flexibility  Act 
of  1980.  It  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order.  Additionally,  this 
interpretive  rule  does  not  impose  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
will  not  constitute  a  barrier  to 
international  trade.  Because  no  further 
economic  evaluation  is  warranted,  this 
interpretive  rule  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget. 

In  accordance  with  Executive  Order 
13132.  this  interpretive  rule  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Ckjvenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  lacks 
sufficient  federalism  implications  to 


warrant  the  preparation  of  a  federalism 
assessment. 

Because  this  interpretive  rule  does  not 
compel  the  expenditure  by  State,  local 
and  tribal  governments,  or  by  the 
private  sector,  in  the  aggregate  of  S100 
million  or  more  in  any  one  year,  and 
will  not  uniquely  affect  small 
govenmients.  OJP  is  not  required  to  take 
any  actions  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1531-1538). 

This  interpretive  rule  is  not  a  major 
rule  as  defined  by  section  804  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  because  it  will  not 
result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more;  or  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  irmovation,  or  on  the 
abilit>'  of  United  States-based 
companies  to  compete  in  domestic  and 
export  markets. 

hi  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  OJP  has  determined  that  there 
are  no  requirements  for  information 
collection  associated  with  this  rule. 

Finally,  this  interpretive  rule  has  no 
direct  or  indirect  effect  on  the 
environment,  and  no  extraordinary 
cirtnmistances  exist  which  would 
require  OJP  to  prepare  an  environmental 
assessment  or  environmental  impact 
statement. 

Dated:  December  14.  1999. 
Laurie  Robinson, 

.Assistant  Attorney  General,  Office  oflustice 
Programs. 

IFR  Doc.  99-32807  Filed  12-17-99:  8:45  ami 
OUMG  COOE  4410-1>-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD  01-99-184] 
RIN211S-AA97 

Safety  Zone:  New  Years  Eve  '99 
Rreworks  Display,  Southampton,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  New 
Years  Eve  '99  Fireworks  Display  to  be 
held  off  of  Fairlee  St, .  Southampton, 
NY.  on  December  31.  1999.  This  action 
is  needed  to  protect  persons,  bdlities, 
vessels  and  others  in  the  maritime 
community  from  the  safety  hazards 
associated  with  this  fireworks  display. 
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Entry  into  this  safety  zone  is  prohibited 

unless  authorized  by  the  Captain  of  the 

Port. 

dates:  This  rule  is  eGkctive  from  11:30 

p.m.  EDT  on  December  31, 1999  to 

12:30  a.m.  EDT  on  January  1.  2000. 

AOOnESSES:  Documents  relating  to  this 

Temporary  Final  Rule  are  available  for 

inspection  or  copying  at  U.S.  Coast 

Guard  Group  Long  Island  Soimd,  120 

Woodward  Avenue,  New  Haven,  CT 

06512  between  8:00  a.m.  and  4:00  p.m.. 

Monday  through  Friday,  except  Federal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  T.  J.  Walker, 

Chief  of  Port  Operations,  Captain  of  the 

Port.  Long  Island  Sound  at  (203)  468- 

4444 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The 
sponsor  of  the  event  did  not  provide  the 
Coast  Guard  with  the  final  details  for 
the  event  in  sufficient  time  to  publish  a 
NPRM  or  a  final  rule  30  days  in 
advance.  The  delay  encountered  if 
normal  rulemaking  procedures  were 
followed  would  effectively  cancel  the 
event.  Cancellation  of  this  event  is 
contrary  to  the  public  interest  since  the 
fireworks  display  is  for  the  benefit  of  the 
public. 

Background  and  Purpose 

Mr.  and  Mrs.  William  Michaelcheck. 
of  New  York,  NY.  are  sponsoring  a  12 
minute  fireworks  display  oH Fairlee  St.. 
Southampton,  NY.  The  safely  zone  will 
be  in  effect  from  11:30  p.m.  EDT, 
December  31. 1999  until  12:30  a.m. 
EDT.  January  1,  2000.  The  safety  zone 
covers  all  waters  of  the  Atlantic  Ocean 
within  a  1200  foot  radius  of  the 
fireworks  launching  barge  which  will  be 
located  off  Fairlee  St. ,  Southampton, 
NY.  in  approximate  position:  40°- 
51'36",  072''-23'00"W,  (NAD  1983). 
This  zone  is  required  to  protect  the 
maritime  coaimunit\'  form  the  safety 
dangers  associated  with  this  fireworks 
display.  Entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on-scene  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regtUatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 


Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involves  only  a  portion 
of  the  Atlantic  Ocean  and  entry  into  this 
zone  will  be  restricted  for  only  1  hour. 
Although  this  Regulation  prevents 
traffic  fixim  translating  this  section  of 
the  Atlantic  Ocean,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  duration  of  the 
event  is  limited:  the  event  is  at  a  late 
hour:  all  vessel  traffic  may  safely  pass 
around  this  safety  zone;  and  extensive, 
advance  maritime  advisories  >vill  be 
made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
poptdations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  e05(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.0. 12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

En%ironmenl 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M1647S.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  conclusions: 

E.0. 12630,  Governmental  Actions 
and  Interference  with  Constitutionally 


Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taldng 
implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13405,  Protection  of  Children 
Irom  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— (AMEfOED] 

1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  .13  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-J.  6.04-6  and  160.5: 
49  CFR  1.46.  Section  165.100  is  also  issued 
under  auttiority  of  Sec.  311.  Pub.  L.  105-383. 

2.  Add  temporary  S  165.T01-CGD1- 
184  to  read  as  follows: 

S16S.T01-CGO1-t84    Nm«  Years  Eve '99 
Fireworks  Display,  Southampton.  NY. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  the  Atlantic  Ocean  within 
a  1200  foot  radius  of  the  launch  site 
located  off  Fairlee  St.;  Southampton, 
NY.  In  approximate  position  40°- 
51'36"N.  072°-23'00"W  (NAD  1983). 

(b)  Effective  date.  This  section  is 
effective  on  December  31, 1999  bom 
11:30  p.m.  until  12:30  a.m..  January  1. 
2000. 

(c)(1)  Regulations,  The  general 
regulations  covering  safety  zones 
contained  in  section  165.23  of  this  part 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Cxiast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
Vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 


Dated:  November  30, 1999. 
David  P.  Pekoike. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  long  island  Sound. 
[FR  Doc.  99-32884  Filed  12-17-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

BIN  102-AC76 

National  Capital  Region,  Special 
Regulations 

agency:  National  Park  Service,  Interior. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  National  Parte  Service  is 
temporarily  amending  Ihe  current 
regulation  for  the  National  Capital 
Region.  This  amendment  will  allow  use 
of  the  area  immediately  surrounding  the 
Washington  Monument  for  fireworks  for 
the  official  America's  Millenniiun 
celebration  marking  the  beginning  of  the 
year  2000.  The  temporary  amendment 
will  expire  at  the  conclusion  of  the 
celebration  and  the  fireworks'  removal 
but  no  later  than  January  8,  2000. 
DATES:  This  rule  becomes  effective  on 
December  20, 1999  and  terminates  on 
January  8,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Arnold  Goldstein. 
National  Capital  Parks— Central,  900 
Ohio  Drive  SW.  Washington.  DC  20240, 
telephone  (202)  585-9880. 
SUPP1.EMENTARY  INFORMATION:  The 
Washington  Monument  is  located  on  the 
National  Mall  and  honors  our  Nation's 
first  President.  Begun  on  July  4.  1848 
and  dedicated  on  February  21, 1885.  the 
Washington  Monument  has  undergone 
three  restorations.  The  ciurent  phase  of 
the  restoration  has  required  the 
construction  of  scaffolding  surrounding 
the  memorial,  which  includes  strips  of 
architectural  fabric  attached  to  the 
exterior  of  the  .scaffolding.  The  work  of 
architect  Michael  Graves,  this 
scaffolding  and  architectural  fabric  has 
allowed  the  National  Park  Service  to 
have  an  aesthetic  way  to  camouflage  the 
construction  zone  necessary  for  the 
Washington  Monument's  exterior 
stonework  inspection  and  repair,  while 
retaining  a  sense  of  architeclure  of  this 
great  obelisk. 

Work  on  the  exterior  surfaces  of  the 
Washington  Monument,  including  use 
of  the  scaffolding,  in  this  phase  of 
restoration  has  been  completed.  The 
conclusion  of  the  restoration  also 
coincides  with  the  official  America's 


Millennium  celebration  that  will  be 
occurring  on  parts  of  the  National  Mall. 
Given  the  presence  of  the  scaffolding 
and  architectural  fabric  surrounding  the 
Washington  Monument,  we  believe  that 
there  is  a  unique  opportunity  to  have 
fireworks  at  this  great  memorial  marking 
the  beginning  of  the  year  2000.  in 
coordination  with  the  official  America's 
Millennium  celebration.  The  Lincoln 
Reflecting  Pool  will  also  be  used  as  an 
integral  part  of  the  official  America's 
Millennium  celebration  fireworks 
display  at  the  Washington  Monument. 
Finally,  these  fireworks,  done  by  the 
nationally  recognized  fireworks 
company  of  Grucci.  have  been  designed 
to  avoid  damaging  the  Washington 
Monument. 

Under  the  existing  regidation  at  36 
CFR  7.96.  the  Washington  Monument  is 
surrounded  by  a  restricted  zone  which 
consists  of  the  area  enclosed  within  the 
iimer  circle  that  surrounds  the  obelisk. 
The  restricted  zone  is  similar  to  three 
other  designated  memorials'  restricted 
zones  where  permits  for  demonstrations 
and  special  events  are  prohibited  by 
NPS  regulation.  ITiis  restricted  zone  is 
intended  to  maintain  the  memorials  in 
an  atmosphere  of  calm,  tranquility,  and 
reverence  as  well  as  protect  legitimate 
security  and  park  value  interests.  41  FR 
12880  (1976)  (Final  Rule).  The  restricted 
zone  currently  includes  the  scaffolding 
and  its  architectural  fabric,  on  which 
the  fireworks  would  be  placed 

There  has  always  been  a  regulatory 
exception  for  the  Washington 
Monument's  restricted  zone  that  allows 
the  official  annual  commemorative 
Washington  birthday  celebration.  With 
the  Washington  Monument's  exterior 
surfaces  complete  and  prior  to 
dismantling  the  scaffolding,  we  believe 
it  appropriate  to  temporarily  revise  the 
NPS  regulations  to  allow  for  this 
special,  one-time  use.  This  rule  makes 
that  temporary  revision.  The  temporar>' 
revision  applies  only  for  the  period 
needed  to  set  up.  conduct,  and  remove 
the  fireworks  for  the  official  America's 
Millennium  celebration  which  will 
occur  at  midnight  December  31.  1999.  in 
coordination  with  the  official  America's 
Millennium  celebration.  Immediately 
after  the  celebration  and  the  fireworks' 
removal,  NPS's  regulation  will  revert  to 
its  former  wording. 

Procedural  Matters 

Administrative  Procedure  Act 

Because  this  revision  is  necessary  to 
enable  the  official  America's 
Millennium  celebration  to  have 
fireworks  at  the  Washington  Monument 
at  midnight  December  31. 1999.  and 
because  of  the  limited  time  remaining 
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before  December  31.  1999.  we  are 
publishing  this  revision  as  a  final  rule. 
In  accordance  with  the  requirements  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(B)).  we  have  determined  that 
publishing  a  proposed  rule  would  be 
impractical  because  of  the  short  time 
period  available.  We  also  beUeve  that 
publishing  this  rule  30  days  before  the 
rule  becoming  effective  would  be 
impractical  because  of  the  limited  time 
remaining  before  December  31. 1999.  A 
30-day  delay  in  this  instance  woidd  be 
unnecessary  and  contrary  to  the  public 
interest.  Therefore,  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)(3)),  we  have  determined  that  this 
final  rulemaking  is  excepted  from  the 
30-day  delay  in  the  effective  date  and 
will  therefore  become  effective  on  the 
date  published  in  the  Federal  Register. 

Federalism  (Executive  Order  (E.O, 
1Z612) 

In  accordance  with  E.O.  12612.  this 
rule  does  not  have  significant 
Federalism  implications. 

Takings  Implicatioru  Assessment  (E.O. 
12830) 

In  accordance  wdth  E.O.  12630,  the 
rule  does  not  have  takings  Implications. 

Regulatory  Planning  and  Review  (E.O. 
128661 

This  document  is  not  a  significant 
nUe  and  is  not  subject  to  review  the 
Office  of  Management  and  Budget 
(OMB)  under  E.O.  12866. 

(1)  This  rule  will  not  have  an  effect  of 
SlOO  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  interfere  with  an  action 
taken  or  planned  by  another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants. 
user  fees,  or  loan  programs  or  the  rights 
ur  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

Civil  lustice  Reform  (E.O.  12988) 

In  accordance  with  E.O.  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  §§  3(a)  and  3(b)(2)  of  the 
Order. 

National  Environmental  Policy  Act 

(NEPA) 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 


Paperwork  Reduction  Act  of  199S 

This  rule  docs  not  contain  any 
collection  of  information  requiring 
approval  under  the  Paperwork 
Reduction  Act. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  r\Ue  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
govenunents  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks,  monuments  and 
memorials,  recreation. 

For  the  reasons  given  in  the  preamble, 
part  7  of  title  36  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as  set 
forth  below.  This  amendment  is 
effective  from  December  20, 1999  to 
January  31,2000. 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1,  3.  9a.  460(q), 
4621k):  sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  40-721  (1981). 

2.  In  S  7.96,  in  paragraph  tg)(3)(ii)(A), 
the  following  words  are  added  after  the 
word  "ceremony":  "and  for  fireworks 
for  the  official  America's  Millennium 
celebration". 

Dated:  December  IS.  1999. 
lohn  Leshy, 

Solicitor,  Department  of  the  Interior. 
IFR  DcK.  99-32931  Filed  12-17-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

CFR  Parts  51  and  52 

(AD-FRL-6511-8] 

N«w  Source  Review  (NSR)  Sector 
Baaed  Approach 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Announcement  of  public 

meeting. 

SUMMARY:  This  is  an  announcement  of  a 
public  meeting  on  January  13,  2000  to 
discuss  EPA's  thinking  on  an  alternative 
approach  for  compliance  with  new 
source  review  (NSR)  requirements.  Our 
thinking  on  such  an  approach  has 
advanced  to  the  point  where  we  have 
developed  components  that  could  be 
workable  specifically  for  the  utility 
sector.  At  the  meeting  we  plan  to 
present  this  current  thinking,  and  to 
receive  comment  fixim  stakeholders  on 
the  approach  as  it  would  apply  to 
utilities. 

DATES:  The  meeting  will  convene  at 
10:00  a.m..  and  end  at  3:30  p.m.  on 
January  13.  2000. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Polaris  Room.  Ronald  Reagan 
Building  and  International  Trade 
Center.  1300  Pennsylvania  Avenue,  NW, 
Washington.  DC,  20004,  telephone  (202) 
312-1300.  All  written  documents 
submitted  at  this  public  meeting  will  be 
placed  in  the  Docket  «  A-99-44  within 
approximately  2  weeks  after  the 
meeting.  The  Docket  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  to  5:00  p.m.,  weekdays,  at  the 
EPAs  Air  Docket  (6102),  Room  M-1500, 
401  M  Street,  Southwest,  Washington, 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INF0RMATK>N:  For  questions 
concerning  the  topics  to  be  discussed, 
please  contact  Kathy  Kaufman  at  (919) 
541-0102.  telefax  (919)  541-5509,  E- 
mail:  kaufrnan.kathy@epa.gov  or  by  mail 
at  U.S.  EPA.  OAQPS.  Information 
Transfer  and  Program  Integration 
Division  (MD-12),  Resean±  Triangle 
Park.  North  Carolina  27711. 

As  of  the  date  of  this  announcement, 
the  Agency  intends  to  proceed  with  the 
meeting  as  announced:  however, 
unforeseen  circumstances  may  result  in 
a  postponement.  Therefore,  members  of 
the  public  planning  to  attend  this 
meeting  are  advised  to  contact  Pam 
Smith,  U.S.  EPA.  OAQPS,  Information 
Transfer  and  Program  Integration 
Division  (MD-12),  Research  Triangle 
Park,  North  Carolina  27711:  telephone 
(919)  541-0641  or  E-mail: 
smith.pam@epa.gov,  to  confirm  the 
January  13,  2000  meeting  location  and 
dates. 

SUPPLEMEI4TARY  INFORMATION:  The  EPA's 
preliminary  thinking  about  seating 
arrangements  is  that  seating  around  a 
discussion  table  will  be  reserved  for  40- 
45  people  divided  equally  among 
representatives  from:  (1)  the  industrial 
sector,  (2)  the  public  interest  groups,  (3) 
State  and  local  governments  or  agencies. 


Federal  Register /Vol.  64,  No.  243 /Monday.  December  20,  1999 /Rules  and  Regulations         71027 


and  (4)  the  Federal  government.  There 
will  be  additional  seating,  theater  style, 
in  the  meeting  room,  available  on  a  first 
come  first  served  basis,  for  about  100 
people.  To  the  extent  possible,  everyone 
who  wishes  to  speak  will  have  an 
opportunity.  We  will  provide  an  agenda 
at  the  meeting.  If  you  plan  to  attend  the 
meeting,  please  E-mail  or  call  Pam 
Smith,  at  E-mail  address 
smith.pam@epa.gov  or  telephone 
number  (919)  541-0641,  by  January  6, 
2000. 

Dated:  December  10, 1999. 
Henry  C.  Tfaonus, 

Acting  Director.  Office  of  Air  Quality  Planning 

and  Standards. 

IFR  Doc.  99-32856  Filed  12-17-99;  B:45  am) 
BiujNG  CODE  asea-40-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

[NM39-1-7416S;  FRL-65a4-9] 

Approval  and  Promulgation  of 
Implementation  Plans:  State  of  New 
Mexico;  Approval  of  Revised 
Maintenance  Plan  for  Albuquerque/ 
Bernalillo  County;  Albuquerque/ 
Bernalillo  County,  New  Mexico;  Carbon 
Monoxide 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving,  by 
direct  final  action,  a  revision  to  the 
Albuquerque/Bemalillo  County  carbon 
monoxide  (CO)  State  Implementation 
Plan  (SIP).  The  Governor  of  New  Mexico 
requested  EPA  approval  of  the  revision 
on  February  4,  1999.  The  Governor 
requested  approval  of  changes  and 
adjustments  to  the  baseline  emission 
inventor)',  approval  of  a  new  Motor 
Vehicle  Emissions  Budget,  and  revisions 
to  budget  projections  in  the  CO 
maintenance  plan. 


DATES:  This  rule  is  effective  on  February 
18,  2000  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
January  19,  2000.  If  we  receive  such 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  You  should  address 
comments  on  this  action  to  Mr.  Thomas 
Diggs.  EPA  Region  6,  Air  Planning 
Section  (6PD-L).  1445  Ross  Avenue. 
Suite  1200,  Dallas.  Texas  75202. 

Copies  of  all  materials  considered  in 
this  rulemaking,  including  the  technical 
support  document  may  be  examined 
during  normal  business  hours  at  the 
following  locations:  EPA  Region  6 
offices.  1445  Ross  Avenue.  Suite  700, 
Dallas,  Texas  75202,  and  the 
Albuquerque  Environmental  Health 
Department,  Air  Pollution  Control 
Division,  One  Civic  Plaza  Room  3023, 
Albuquerque,  New  Mexico  87102.  If  you 

f)lan  to  view  the  documents  at  either 
ocation,  please  call  48  hours  ahead  of 
the  time  you  plan  to  arrive. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Matthew  Witosky  of  the  EPA  Region  6 
Air  Planning  Section,  at  (214)  665-7214, 
or  WITOSKY.MATTHEW@EPA.GOV. 

I.  Supplementary  Information 

Overview 

The  information  in  this  section  is 
organized  as  follows: 

1.  What  action  is  Ihe  EP.^  laking  today? 

2.  Why  must  the  EPA  approve  a  change  to 

the  maintenance  plan? 

3.  What  changes  in  the  Albuquerque 

maintenance  plan  are  being  approved? 
a.  Emissions  Budget  categories. 
(11  Point  Source 

(2)  Mobile  source 

(a|  How  can  Ihe  emissions  projections 
differ  so  much? 

(3)  Area  source 

4.  Why  are  the  emissions  inventory  and 

budgets  being  revised? 

5.  Under  what  authority  does  Albuquerque 

revise  it's  plan? 

6.  How  is  Albuquerque  protecting  air  quality. 

if  they  are  increasing  the  amount  of 
mobile  emissions  allowed  in  the  region? 


1.  What  action  is  the  EPA  taking  today? 

The  EPA  is  approving  a  revision  to 
the  Albuquerque  and  Bernalillo  County 
carbon  monoxide  maintenance  plan. 
Hereafter.  Albuquerque  and  Beiiialillo 
Cotmty  will  be  referred  to  as 
"Albuquerque."  Albuquerque  requested 
a  revision  to  the  point,  area,  and  mobile 
source  emissions  budget  categories,  and 
the  overall  budget  ceiling  in  the  plan. 
This  includes  a  revision  to  the  on-road 
mobile  source  budget,  also  referred  to  as 
the  Motor  Vehicle  Emissions  Budget 
(MVEB).  The  original  maintenance  plan 
budget  was  adopted  with  the  request  to 
redesignate  the  area  to  attaiiunent. 

2  Why  must  the  EPA  approve  a  change 
to  the  maintenance  plan? 

The  Federal  Clean  Air  Act  as 
Amended  in  1990.  (the  Act)  requires 
States  (or  in  this  case,  Albuquerque)  to 
seek  EPA  approval  of  revisions  to 
maintenance  plans,  because-such  plans 
are  part  of  the  federally  enforceable  SIP 
Albuquerque  submitted  the  revised 
inventory  and  emissions  budget,  to 
address  a  potential  conflict  between  the 
on-road  mobile  source  emissions 
projected  by  the  proposed  Metropolitan 
Transportation  Plan,  and  the  CO  MVEB 
for  the  years  1999  and  2002. 
Albuquerque  indicated  that  previous 
on-road  mobile  emissions  projections 
and  point  source  projections  were  too 
low,  and  the  area  sotuce  projections 
were  too  high.  Without  a  revisioii,  the 
area's  on-road  mobile  emissions  might 
surpass  the  MVEB  in  the  maintenance 
plan. 

3.  What  changes  in  the  Albuquerque 
maintenance  plan  are  being  approved? 

The  EPA  is  approving  Albuquerque's 
adjustment  to  the  three  main  categories 
of  emissions  in  the  maintenance  plan. 
The  following  is  a  complete  table  of  the 
previous  maintenance  plan  budget,  and 
the  revision  to  the  maintenance  plan 
budget  A  more  detailed  review  of  the 
revision  follows  this  table. 


Albuquerque  Maintenance  Plan— Carbon  Monoxide  Emissions  in  Tons  Per  Day  (tpd):  Maintenance  Plan  and 

Revision 


Categoiy 

Version 

1996 

1999 

2002 

2005 

2006 

Highway  mobile  (MVEB): 

Plan 

235.50 

207.95 

197.13 

199.12 

202  95 

Revised 

266.99 

229.09 

209.01 

205.67 

205.86 

Off  road  mobile: 

Plan 

48.12 

50.48 

52.86 

55.22 

55.98 

Ravisad 

50.90 

52.68 

54.46 

56^5 

56.84 

Area: 

Plan 

116.28 

120.98 

125.71 

130.42 

131.96 

Revised 

67.19 

69.87 

72.60 

7556 

76.09 

Stationary; 

Plan 

0 

0 

0 

" 

0 
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Albuquerque  Maintenance  Plan— Carbon  Monoxide  Emissions  in  Tons  Per  Day  (tpd):  Maintenance  Plan  and 

REvisiOf4— Continued 

Category 

VefSion 

1996 

1999 

2002 

2005 

2006 

Revised 

3.92 

27.40 

27.54 

27.68 

27.72 

Total 

Plan 

399.90 

379.41 

375.70 

384.76 

390.91 

flevisad 

389.00 

379.04 

363.61 

364.85 

366.51 
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a.  Emissions  Budget  categories. 

(1)  Point  Source 

The  maintenance  plan  adopted  by 
Albuquerque  and  approved  by  the  EPA 
projected  that  no  point  sources  would 
exist  in  the  maintenance  area  in  the  year 
2006,  meaning  the  area  would  have  no 
stationary  source  CO  emissions. 
Albuquerque  now  projects  that  point 
source  emissions  will  equal  27.72  tpd. 
These  facilities  are  or  will  be  operating 
under  appropriate  local  permits. 


(2)  Mobile  source 

Albuquerque's  revision  indicated  that 
on-road  emission  levels  were  higher  in 
1996  than  originally  projected.  The 
previously  approved  projections  were 
235.5  tpd,  while  Albuquerque  now 
estimates  that  emissions  in  1996  were 
266.9.  The  following  table  shows  how 
the  previous  and  new  projections 
compare.  The  maintenance  plan 
adopted  by  Albuquerque  and  approved 
by  the  EPA  in  1995  projected  that  on- 


road  mobile  sources  would  contribute 
202.95  tpd  to  the  maintenance  area  in 
the  year  2006.  down  from  a  1996 
baseline  level  of  235.50  tpd.  These 
numbers  constitute  the  MVEB  adopted 
previously.  The  revised  maintenance 
plan  estimates  that  on-road  mobile 
sources  will  contribute  205.86  tpd, 
down  &om  a  revised  baseline  of  266.99 
tpd.  Below  is  a  table  comparing  the 
change  in  motor  vehicle  emission 
budgets. 


Albuquerque  CO  Maintenance  Plan  Comparison  of  Selected  Years  On-road  Mobile  Budget  (MVEB)  in  tpd 

Approved  Plan  and  Revision 


sip  revision 

1996 

1999 

2002 

^tlUb 

1^006 

235.50 

266.99 

31.49 

207.95 

229.09 

21.14 

197.13 

209.01 

11.88 

199.12 

205.67 

6.55 

202.95 

205.86 

2.91 

In  this  action,  the  EPA  is  approving 
the  following  MVEB,  which  will  be  used 
for  transportation  conformity  purposes. 

/Albuquerque  CO  Maintenance  Plan  Approved  Motoa  Vehicle  Emissions  Budget  (MVEB),  in  Tons  Per  Day 


Year 

1996 

1999 

2002 

2005 

2006 

Orvroad  nK)brle  emissions  txjdget 

266.99 

229.09 

209.01 

205.67 

205.86 

(a)  How  can  the  emission  projections 
diSer  so  much? 

On-road  mobile  emissions  tend  to 
react  to  three  factors.  First,  vehicles 
become  cleaner  over  time  as  older 
vehicles  are  replaced  with  newer 
vehicles  that  emit  less  pollution.  Much 
of  the  reduction  in  emissions  depicted 
above  reflects  vehicle  turnover.  The 
second  factor,  that  tends  to  drive  up 
emissions,  is  the  growth  of  Vehicle 
Miles  Traveled  (VMT).  Both  sets  of 
projections  predicted  continued  growth 
in  VMT.  However,  the  revised 
projections  indicate  that  VMT  will  not 
grow  as  fast  as  originally  predicted.  The 
al>ove  also  indicates  that,  over  time, 
lesser  emissions  that  result  from  vehicle 
turnover  is  the  stronger  factor,  so  the  net 
result  is  still  lower  emissions  over  time. 

Albuquerque  revised  their  estimates 
of  VMT  downward,  reflecting  their 
expectation  that  growth  in  the  area 


would  be  less  robust  than  during  the 
previous  period.  The  forecasts  predict 
that  aimual  growth  will  drop  bom  1.93 
percent  per  year  in  1996,  to  1.46  per 
year  in  2005  within  Bernalillo  County. 
This  deceleration  is  partly  due  to  a 
predicted  shift  in  growth  patterns  to 
outlying  areas,  from  Bernalillo  County. 
Counties  surrounding  the  maintenance 
area,  such  as  Valencia,  Sandoval,  and 
Torrance,  are  expected  to  grow  faster. 
Although  growth  of  outlying  areas  may 
impact  emission  levels.  Albuquerque's 
estimates  do  not  indicate  the  impact 
will  cause  the  maintenance  area  to 
deteriorate  into  CO  nonattainment. 
The  third  factor  that  affected  the 
emission  inventory  and  projections  was 
temperature  assumptions  in  the  model. 
Albuquerque  updated  the  temperature 
data  used  in  the  MOBILES  model,  to 
compute  vehicle  emissions.  The 
MOBILE5  model  generates  emission 


rates  for  vehicles  on  a  grams-per-mile 
basis,  relying  on  locally  recorded 
temperatiu«s  to  generate  the  rate. 
Ambient  temperature  affects  CO 
emissions  from  internal  combustion 
(i.e.,  vehicle)  engines.  In  the  original 
request  for  redesignation,  Albuquerque 
input  temperature  data  from  1991, 1992, 
and  1993  to  generate  the  appropriate 
emission  factors.  Their  revised 
inventory  uses  temperature  data  from 
1994. 1995,  and  1996.  This  change  in 
temperature,  when  input  into  MOBILE5. 
produces  a  lower  grams/mile  emission 
rate  for  local  vehicles.  Although  the 
temperatures  input  were  different, 
Albuquerque  followed  EPA  guidance  by 
using  the  most  recent  temperature  data 
in  the  model.  EPA  guidance  states  that 
areas  should  use  the  three  most  recent 
years  of  data,  during  which  the  area  was 
in  attaiiunent  of  the  standard. 


Albuquerque  made  an  additional 
change  in  the  projections  that  should  be 
noted,  hut  whose  impact  was  marginal. 
Albuquerque  changed  the  factor  that 
converts  annual  vehicle  miles  traveled, 
to  a  winter  season  average.  This  factor 
is  used  to  better  estimate  winter  driving 
habits,  compared  to  average  driving 
habits  year  round.  For  additional 
information  on  this  part,  see  the 
Technical  Support  Dociunent. 

(3)  Area  source 

The  maintenance  plan  adopted  by 
Albuquerque  and  approved  by  the  EPA 
projected  that  area  sources  would 
contribute  116.28  tpd  in  1996,  growing 
to  a  level  of  131.98  tpd  to  the 
maintenance  area  in  the  year  2006.  In 
the  revised  plan,  the  area's  emissions 
were  67.19  tpd  in  1996.  that  will  grow 
to  76.09  tpd  by  2006.  Albuquerque 
reduced  the  emissions  inventory  figures 
for  1996  through  a  study  of  wood- 
burning  practices  in  the  maintenance 
area.  The  study  was  commissioned  by 
Albuquerque  and  performed  by  a 
contractor.  In  that  study,  Albuquerque 
learned  that  carbon  monoxide  emissions 
from  household  wood  burning  had  been 
overestimated  in  the  original 
maintenance  plan.  The  original  plan 
used  national  "typical  use"  data  for  the 
amoimt  of  wood  burned,  to  quantify  CO 
emissions  produced  by  household  wood 
burning.  By  opting  to  conduct  local 
research.  Albuquerque  was  able  to 
develop  and  use  its  own  activity  data, 
therebypredicting  lower  emissions. 

The  EPA  generally  encourages  that 
areas  perform  research  to  determine  the 
actual  level  of  emissions,  rather  than 
rely  on  established  "default"  emission 
factors,  where  areas  can  afford  to 
perform  the  research.  After  performing 
the  study,  Albuquerque  had  sufficient 
documentation  to  revise  the  inventor^' 
to  an  emission  level  that  they  believe 
more  accurately  reflects  local 
conditions.  Therefore,  the  EPA  is 
approving  a  downward  adjustment  by 
49.09  tpd.  This  revised  estimate  of  area 
source  emissions  allowed  revisions  in 
the  point  and  on-road  mobile  categories, 
without  causing  an  increase  in  the 
overall  level  of  emissions  allowed  in  the 
budget. 


4.  Why  are  the  emission  inventory  and 
budgets  being  revised? 

Bernalillo  County,  Albuquerque,  and 
the  surrounding  area,  continue  to  grow 
rapidly.  The  Act  mandates  that  CO  areas 
redesignated  to  attainment  must  adopt 
plans  that  will  keep  air  pollution  levels 
below  the  health-based  standard, 
especially  during  times  of  growth.  The 
original  projections  adopted  in  the 
original  maintenance  plan 
underestimated  the  growth  of  on-road 


mobile  emissions,  and  overestimated 
other  emissions.  The  EPA  must  approve 
any  change  to  the  CO  maintenance  plan. 
Once  approved,  the  MVEB  in  the  CO 
maintenance  plan  is  used  for  conformity 
purposes.  For  the  most  recent  action  on 
conformitv  in  Albuquerque.  See  64  Ffl 
36766,  July  8, 1999. 

5.  Under  what  authority  does 
Albuquerque  revise  the  plan? 

The  Act  allows  Albuquerque  to 
change  the  approved  MVEB  in  the 
maintenance  plan,  provided  that  the 
budget  continues  to  provide  for 
attainment.  In  the  case  of  a  maintenance 
plan,  emissions  must  remain  below  the 
estimated  emissions  in  the  year  the  area 
attained  the  standard. 

The  rules  under  the  Act  allow  budgets 
to  be  adjusted,  provided  that  the  total  of 
emissions  stay  below  the  level  that 
achieved  attainment.  The  EPA  approval 
of  the  maintenance  plan  established  the 
MVEB  for  transportation  conformity 
purposes,  and  the  overall  budget  as  a 
demonstration  of  continued  attainment. 


6.  How  is  Albuquerque  protecting  air 
quality,  if  they  are  increasing  the 
amount  of  mobile  emissions  allowed  in 
the  region? 

Albuquerque  is  resetting  the  budget 
levels  for  mobile  emissions,  point 
source  emissions,  and  area  source 
emissions,  but  is  not  increasing  the 
overall  emissions  allowed  in  the  basin. 
Although  on-road  mobile  source 
emis.sions  (i.e..  vehicles)  will  now  make 
up  a  greater  share  of  the  CO  produced 
in  the  area,  total  CO  emissions  are  lower 
than  the  original  maintenance  plan.  The 
EPA's  review  of  this  revision  fmds  that 
the  new  mobile  source  emissions 
budget,  and  the  overall  emissions 
budget,  will  keep  the  total  emissions  for 
the  area  at  or  below  the  attainment  year 
inventory  level. 

Moreover,  the  total  emissions  level  is 
below  the  level  established  in  the    - 
original  maintenance  plan.  In  the  plan 
adopted  and  approved  in  1995. 
Albuquerque  demonstrated  that  the 
region  could  maintain  air  quality'  with 
390  tpd  from  all  sources.  The  revision 
sets  a  new  maintenance  level  at  366  tpd. 
This  coiiunits  Albuquerque  to 
maintaining  area  emissions  below  366 
tpd,  down  24  tpd  from  the  previous 
plan.  This  change  is  ultimately  more 
protec-tive  of  the  standard,  because 
Albuquerque's  maintenance  plan 
requires  the  Air  Board  to  consider 
implementing  the  maintenance  plan 
contingency  measures  if  Albuquerque 
projects  that  emissions  will  reach  366 
tpd.  The  continency  measures  include 
ipcreasing  the  frequency  of  the  vehicle 
inspection  and  maintenance  program,  or 

4^ 


increasing  the  oxygenate  content  in 
gasoline  sold  during  the  winter  (high 
CO)  season.  In  the  event  that  the 
periodic  inventory  demonstrated 
emissions  have  siupassed  these  revised 
levels,  the  Albuquerque  Air  Board  could 
implement  one  or  both  contingency 
measures  as  a  preventive  measure  to 
avoid  nonattainment.  In  the  event  that 
monitored  CO  levels  violated  the 
standard,  these  contingency  measures 
would  be  implemented  without  further 
action  bom  the  Air  Board. 

n.  Final  Action 

The  EPA  is  approving,  by  direct  final 
action,  Albuquerque's  revision  to  the 
CO  maintenance  plan,  part  of  the  SIP  for 
New  Mexico.  This  revision  was 
submitted  to  the  EPA  on  February  9. 
1999.  The  revision  contains  a  revised 
attainment  inventory  of  emissions  from 
area,  point,  on-road  mobile,  and  off-road 
mobile  sources.  It  also  contains  the  CO 
Motor  Vehicle  Emissions  Budget  in  the 
maintenance  plan  for  purposes  of 
transportation  conformity. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Ragiiter 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
we  receive  adverse  comments.  This  rule 
will  be  effective  February  18.  2000, 
without  further  notice  unless  we  receive 
relevant  adverse  comments  by  January 
19,  2000. 

If  EPA  receives  adverse  comments,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  affect  We  will 
address  all  pubUc  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  vrill  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

UI.  Administrative  Requirementi 

A.  Executive  Order  lE.O.)  12666 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866.  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13132 

Executive  13132.  entitled 
■'Federalism""  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  E.O.  12612. 
"Federalism.  "  and  E.O  12875. 
"Enhancing  the  Intergovernmental 
Partnership."  Executive  Order  13132 
requires  EPA  to  develop  an  accoimtable 
process  to  ensure  "meaningful  and 
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timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  E.G.  to  include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132,  because  it  merely  approves 
a  State  rule  implementing  a  Federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Act"  Tlius,  the  requirements  of  section 
6  of  the  E.O.  do  not  apply  to  this  rule. 

C.  atecutive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that;  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  ejects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  E.O.  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 


imder  section  S-SOl  of  the  Order  has 
the  potential  to  influence  the  regtdation. 
This  final  rule  is  not  subject  to  E.O. 
13045  because  it  approves  a  State 
program. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compUance  costs  on 
those  communities,  uiiless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  or  EPA  consults  with 
those  govenunents.  If  EPA  comphes  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rtile  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments,  because  the 
Albuquerque  maintenance  plan  does  not 
affect  Indian  lands,  or  impose  any 
requirements  on  tribal  governments. 
Accordingly,  the  requirements  of 
section  30)1  of  E.0. 13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  600  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  1,  part  D  of  the  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  1 
certify  that  this  action  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
m^y  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  can  not  take 
effect  until  60  days  after  it  is  published 
in  the  Federal  Register.  This  action  is 
not  a  "major"  rule  as  defined  by  5 


use.  804(2).  This  rule  will  be  effective 
February  18.  2000. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  18,  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 


such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 

pollution  control.  Carbon  monoxide, 

Inteigovemmental  relations. 
Dated  November  26. 1999. 

Cart  E.  Ediund. 

Acting  Begional  Administrator- 
Part  52,  chapter  I,  title  40  of  the  Code 

of  Federal  Regidations  is  amended  as 

follows: 


PART  52— (AMENDED] 

1 .  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C  7401  et  seq 

Subpart  GG— New  Mexico 

2.  In  §  52.1620(e)  the  first  table  is 
amended  by  adding  an  entry  to  the  end 
of  the  table  to  read  as  follows: 

§52.1620    MentMcation  ol  plan. 
■         ■         •         •         t 

(e)*  *  • 


EPA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  New  Mexico  SIP 


Name  o(  SIP  provision 


Applicable  geographic  or 
nonatlainment  area 


State  submittal/Etfective 


EPA  approval  date 


Explanation 


Revision  approving  request 
for  redesignation,  vehicle 
l/M  program,  and  re- 
quired mainienance  plan. 


AltNjquerque  CO  mainte- 
nance plan. 


Fet»uary  4,  1999 


December  20,  1 999 
(FR  71027] 


Revision  to  maintenance 
plan  budgets 


(FR  Doc.  9ft-32174  Filed  12-17-99;  8:45  ami 
auMG  cooe  •sso-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN114-1a;FRL-6500-9] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana  Volatile 
Organic  Compound  Rules 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

StJMMARY:  On  August  18,  1999,  the  State 
of  Indiana  submitted  a  State 
Implementation  Plan  (SIP)  revision 
request  concerning  amendments  to 
Indiana's  automobile  refinishing  rules 
for  Lake,  Porter,  Clark,  and  Floyd 
Counties,  and  new  Volatile  Organic 
Compound  (VOC)  control  measures 
including  Stage  I  gasoline  vapor 
recovery  and  automobile  refinishing 
spray-gun  requirements  for 
Vanderburgh  County.  This  rulemaking 
action  approves,  using  the  direct  final 
process,  the  Indiana  SIP  revision 
request. 

DATES:  This  rule  is  effective  on  February 
18,  2000,  unless  EPA  receives  adverse 
written  comments  by  )anuary  19.  2000. 
If  adverse  conunent  is  received.  EPA 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register  and  inform 


the  public  that  the  rule  will  not  lake 
effect. 

ADDRESSES:  Written  comments  should 
be  sent  to;  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18n.  U.S. 
Environmental  Protection  Agency,  77 
West  lackson  Boulevard.  Chicago, 
Illinois  60604. 

Copies  of  the  revision  request  for  this 
rulemaking  action  are  available  for 
inspection  at  the  following  address:  U.S. 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division,  77 
West  fackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Mark  J.  Palermo  at  (312) 
886-6082  before  visiting  the  Region  5 
Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark ).  Palermo,  Environmental 
Protection  Specialist,  at  (312)  886-6082. 
SUPPI.EMENTARY  INFORMATION: 
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require? 
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B.  Automobile  Refinishing  Spray-gun 
Control 


Why  are  the  rules  approvable? 

IV.  I^lemaking  Action. 
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A.  Executive  Order  12866 

B.  Executive  Order  13132 
C  Executive  Order  13045 

D.  Executive  Order  13084 

E.  Regulatory-  Flexibility  Act 

F.  Unfunded  Mandates 

G.  Submission  to  Congress  and  the 
Comptroller  General 

H.  National  Technology  Transfer  and 
Advancement  .\c\ 
1.  Petitions  for  ludicial  Review 

Throughout  this  document  wherever  "we." 
"us."  or  "our"  are  used,  we  mean  EPA. 

L  What  Is  EPA  Approving  in  This  Rule? 

We  are  approving  amendments  to 
Indiana's  automobile  refinishing  rules 
for  Lake,  Porter,  Clark,  and  Floyd 
Cotmties,  and  new  rules  for  Stage  1 
gasoline  vapor  recoverv'  and  automobile 
refinishing  spray-gun  requirements  for 
Vanderburgh  Counti.'.  Oiir  approval 
makes  these  rules  part  of  the  federally 
enforceable  SIP. 

n.  Automobile  Refinishing 
Amendments 

What  Are  the  Existing  SIP  Requirements 
for  Automobile  Refinishing? 

326  Indiana  Administrative  Code 
(lAC)  8-10  provides  VOC  contix)! 
requirements  for  fatnlities  which 
rcfinish  motor  vehicles  or  mobile 
equipment  in  Lake.  Porter,  Clark,  and 
Floyd  Counties.  The  rule  also  regulates 
the  suppliers  of  refinishing  coatings  to 
those  facilities.  EPA  approved  the  rule 
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as  3  SIP  revision  on  June  13, 1996  (61 
ra  29965). 

The  nile  contains  VOC  content  limits 
for  various  refinishing  coatings  and 
surface  preparation  products.  There  are 
also  several  work  practice  requirements, 
including  provisions  for  using  certain 
coating  application  equipment, 
equipment  cleaners,  and  waste  storage 
containers.  Refinishing  facilities  must 
disc  develop  employee  training 
programs  for  reducing  emissions  of  VOC 
at  the  facility. 

What  Changes  Did  Indiana  Make  to  the 
Automobile  Refinishing  Rule? 

Indiana  has  amended  the  automobile 
refinishing  rule  in  three  areas: 

(1)  It  has  changed  recordkeeping 
requirements  to  be  less  burdensome  and 
more  reflective  of  records  currently 
being  kept  on  solvent  usage; 

(2)  It  has  created  an  exemption  for 
facilities  that  refinish  three  or  fewer 
motor  vehicles  per  calendar  year:  and, 

(3)  It  has  removed  the  requirement 
that  containers  holding  waste  materials 
or  solvent  be  gasket-sealed. 

The  Indiana  rule,  as  originally 
adopted,  required  that  refinishing 
facilities  keep  records  of  each  job 
performed,  and  for  each  coating  or 
surface  preparation  product,  the 
identification  of  the  product,  the 
quantity  used,  the  VCX)  content  as 
supplied,  and  the  quantity  and  VOC 
content  of  components  added. 

The  originally  adopted  rule  also 
required  refinishing  and  surface 
preparation  product  manufacturers  to 
keep  records  of,  and  provide  the 
refinisher  with,  for  each  product 
supplied,  the  product  identification,  the 
manufacturer's  mixing  instructions  for 
the  product,  and  the  VOC  content  as 
supplied  and  as  applied  after  any 
thinning  recommended  by  the 
manufacturer.  The  commercial 
providers  of  the  products  were  required 
to  keep  records  and  provide  the 
refinisher  with  the  product 
identification,  the  amount  supplied,  and 
the  VOC  content  as  supplied  and  as 
applied  after  any  thinning 
recommended  by  the  manufacturer. 

The  amendments  contained  in  the 
August  18.  1999.  SIP  submission  change 
the  rule  to  require  that  refinishing 
facilities  keep  coating  records  on  a  per- 
batch  or  per-job  basis,  and  record  the 
identification  and  VOC  content  of  the 
coating  as  supplied  or  packaged,  along 
with  the  quantity  of  coating  used  in 
making  the  mix  or  the  mix  ratio  used, 
and  the  identification  and  quantity  of 
components  added  or  the  mix  ratio 
used.  For  surface  preparation  products, 
the  refinishing  facilities  must  keep 
monthly  records  of  the  identification. 


voliune.  and  VOC  content  of  products 
used. 

Requirements  for  suppliers  of 
refinishing  or  surface  preparation 
products  have  also  changed. 
Manufacturers  and  commercial 
providers  must  provide  to  the  refinisher 
and  keep  a  record  of.  for  each  product 
supplied,  the  product  identification,  the 
VOC  content  as  packaged  or  as 
supplied,  and  the  VOC  content  as 
applied  in  accordance  with  the 
manufacturer's  mixing  instructions.  The 
rule  specifies,  for  multi-stage  systems, 
certain  formats  for  indicating  the  as 
applied  VOC  content  of  coatings.  These 
formats  are  consistent  with  the  formats 
the  industry  typically  uses  in  providing 
product  information  to  the  rufinshers. 

As  noted  above,  the  remaining 
amendments  to  the  rule  include  an 
exemption  for  facilities  that  refinish 
three  or  fewer  motor  vehicles  per 
calendar  year,  and  a  change  to  the  work 
practice  provisions  of  the  rule  regarding 
storage  requirements  for  solvents  and 
refinishing  job  waste.  Under  the 
amended  nile,  refinishing  facilities  no 
longer  need  to  keep  solvents  and  wastes 
in  gasket-sealed  containers,  but  facilities 
must  still  store  solvents  and  wastes  in 
closed  containers. 

Wily  Are  the  Changes  Approvable? 

Section  110(1)  of  the  Act  requires  that 
any  revisions  to  the  SIP  must  not 
interfere  with  an  area's  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS),  reasonable  further  progress 
(as  defined  imder  section  171  of  the 
.^ct),  and  any  other  requirement  under 
the  Act.  Indiana's  automobile 
refinishing  rule  has  been  credited  as  a 
control  measure  to  reduce  VOC 
emissions  under  Indiana's  15%  Rate-Of- 
Progress  (ROP)  plans  for  Lake,  Porter, 
Clark,  and  Floyd  Counties  (see  62  FR 
38457.  and  62'FR  24815).  Indiana  is  also 
relying  on  the  VOC  emission  reduction 
from  this  rule  to  attain  the  1-hour  ozone 
NAAQS  in  these  counties.  Therefore,  to 
be  approvable,  the  amendments  to  this 
rule  must  not  lead  to  an  increase  in  VOC 
that  would  affect  either  the  15%  ROP 
plans,  or  attaiiunent  of  the  NAAQS. 

On  September  11,  1998.  we 
promulgated  a  national  rule  establishing 
VOC  limits  for  refinishing  coatings  sold 
nation-wide,  beginning  on  January  1 1 . 
1999  (63  FR  48806).  The  federal  rule 
covers  the  coating  categories  regulated 
under  the  State  rule,  and  the  limits  are 
as  stringent  as,  or  tighter  than,  the  limits 
specified  in  the  State  rule.  The  federal 
rule's  requirements  ensure  that 
refinishing  coatings,  when  applied  after 
preparation  according  to  the 
maniifacttuer's  mixing  instructions,  are 


meeting  the  applicable  VOC  content 
limits  in  the  Indiana  rule. 

The  changes  to  the  recordkeeping 
requirements  of  the  automobile 
refinishing  rule  will  not  lead  to  an 
increase  in  VOC  emissions,  due  to  the 
impact  of  the  national  autobody  coating 
rule.  In  addition,  automobile  refini'shers 
must  strictiy  follow  the  coating 
manufacturer  mixing  instructions.  The 
refinishers  are  dependent  on  using  these 
instructions  to  properly  use 
computerized  mixing  equipment,  to 
obtain  customer  satisfaction  with  the 
color  match  of  the  finished  job,  and  to 
properly  adhere  to  the  conditions  of  the 
coating  manufacturer's  warranty. 
Therefore,  refinishers  will  not  increase 
the  VOC  content  of  coatings  by  adding 
solvents  or  other  additives  beyond  the 
levels  required  by  the  manufacturer 
mixing  instructions. 

The  change  to  monthly  recordkeeping 
for  surface  coating  preparation  is 
acceptable  because,  uiilike  coatings,  no 
thinning  is  involved  with  the 
appUcation  of  surface  preparation 
products  which  would  increase  the  VOC 
content  of  the  products  beyond  what  is 
required  under  the  rule.  Therefore,  no 
daily  records  of  surface  preparation 
products  used  and  components  added, 
as  was  required  under  the  origiitally 
adopted  ride,  is  necessary  to  ensiue 
compliance  with  the  rule's  VOC  content 
limits. 

We  expect  no  impact  to  the 
nonattainment  areas'  ozone 
concentrations  or  ROP  plans  due  to  the 
exemption  for  refinishing  facilities 
which  refinish  three  or  fewer  motor 
vehicles  or  mobile  equipment  per 
calendar  year.  Nearly  all  of  the 
refinishers  that  have  been  covered  since 
the  adoption  of  the  rule  are  not  eligible 
for  this  limited  exemption.  We  also 
expect  no  impact  in  VOC  emissions 
from  the  removal  of  the  gasket-sealed 
requirement  for  closed  waste  storage 
containers.  We  have  no  data  showing 
gasket-sealed  containers  reduce  VOC 
emissions  any  more  effectively  than  by 
simply  keeping  containers  closed. 

In  conclusion,  because  the 
amendments  to  Indiana's  automobile 
refinishing  rule  will  not  lead  to  an 
increase  in  VOC  emissions  that  would 
affect  either  the  ROP  plans,  or  the 
attairunent  of  the  ozone  standard  for 
Lake.  Porter.  Clark,  and  Floyd  Counties, 
the  amendments  are  approvable. 

m.  Vanderburgh  County  VOC  Control 
Rules 

Why  Were  VOC  Control  Rules  Submitted 
for  Vanderburgh  County? 

Interested  citizens  and  businesses 
formed  a  group  known  as  Action 


Committee  for  Ozone  Reduction  Now 
(ACORN),  to  identify  control  measures 
which  would  reduce  VOC  emissions  in 
Vanderburgh  County,  and  ensure  the 
county's  maintenance  of  the  NAAQS  for 
ground-level  ozone. 

VOC  is  a  precursor  of  ozone,  an  air 
pollutant  which  causes  health  problems 
because  it  damages  lung  tissue,  reduces 
lung  function,  and  sensitizes  the  lungs 
to  other  irritants. 

The  Indiana  Department  of 
Environmental  Management  (IDEM) 
followed  ACORN'S  recommendations  in 
adopting  control  measures  for 
Vanderburgh  County  and  submitting  the 
measiu^s  as  a  SIP  revision. 

What  Control  Measures  do  the  Rules 
Require? 

A.  Stage  I  Gasoline  Vapor  Control 

On  September  4. 1987,  EPA  approved 
Indiana's  regulations  requiring  that 
certain  gasoline  stations,  and  the  tank 
trucks  that  transport  gasoline  to  those 
stations,  be  equipped  with  what  is 
referred  to  as  Stage  1  vapor  recovery 
systems  (see  52  FR  33590).  The 
regulations  are  codified  under  326  lAC 
8-4-6.  Stage  I  requires  that  storage  tanks 
at  gas  stations  and  transport  trucks 
operate  devices  that  capture  gasoline 
vapors  which  would  otherwise  escape 
during  the  loading  and  unloading  of 
hiel. 

This  SEP  submission  amends  the 
applicability  of  the  Stage  1  requirement 
to  include  all  gasoline  stations  located 
in  Vanderbiugh  County.  Specifically, 
gasoline  stations  in  Vanderburgh 
Coimty  must  comply  with  the 
requirements  under  326  lAC  8-4-6(a) 
through  6(c),  and  6(h).  Under  these 
regulations,  no  owner  or  operator  of  a 
gasoline  dispensing  facility  shall  allow 
the  transfer  of  gasoline  between  any 
transport  and  any  storage  tank  imless 
such  tank  is  equipped  with  the 
foUowring: 

(1)  A  submerged  fill  pipe: 

(2)  Either  a  pressure  relief  valve  set  to 
release  at  no  less  than  0.7  pounds  per 
square  inch  or  an  orifice  of  0.5  inch  in 
diameter:  and. 

(3)  A  vapor  balance  system  coimecled 
between  the  tank  and  the  transport, 
which  is  operated  according  to  the 
manufactiuer's  specifications. 

If  the  owner  or  employees  of  a 
gasoline  dispensing  facility  are  not 
present  during  loading,  it  shall  be  the 
responsibility  of  the  operator  of  the 
transport  to  make  certain  the  vapor 
balance  system  is  connected  between 
the  transport  and  the  storage  tank  and 
the  vapor  balance  system  is  operating 
according  to  the  manufacturer's 
specifications. 


B.  Automobile  Refinishing  Spray-Gun 
Control 

The  submittal  also  amends  the 
automobile  refinishing  rule.  326  lAC  8- 
10,  to  expand  the  applicability  of  the 
rule's  coating  applicator  requirements  to 
automobile  refinishing  facilities  in 
Vanderburgh  County.  On  and  after  May 
1,  1999.  facilities  must  use  one  or  a 
combination  of  the  following  equipment 
for  coating  application: 

(1)  Electrostatic  equipment: 

(2)  High-voliune,  low-pressure  spray 
equipment; 

(3)  Any  other  coating  application 
equipment  that  has  been  demonstrated, 
by  the  owner  or  operator,  to  IDEM  to  be 
capable  of  achieving  at  least  65% 
transfer  efficiency. 

The  refinishing  facility  must  also 
develop  an  employee  training  program 
on  methods  to  reduce  VOC  at  the 
facility,  in  accordance  with  the  criteria 
for  such  a  program  as  specified  in  the 
rule. 

Why  Are  the  Rules  Approvable? 

The  rules  included  in  the  August  18, 
1999,  submittal  expand  the  applicabilit>' 
to  Vanderburgh  County  of  rules  that 
have  already  been  approved  by  EPA. 
Because  these  rules  strengthen  the  SIP. 
these  rules  are  approvable. 

TV.  Rulemaking  Action 

In  this  rulemaking  action,  EPA 
approves  the  August  18. 1999,  SIP 
revision  request  regarding  automobile 
refinishing  amendments  for  Lake, 
Porter,  Clark,  and  Floyd  Counties,  and 
VOC  control  rules  for  Vanderburgh 
Coimty.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
written  comments  be  filed.  This  action 
will  be  effective  without  further  notice 
unless  EPA  receives  relevant  adverse 
written  comment  by  January  19.  2000. 
Should  the  Agency  receive  such 
comments,  it  will  publish  a  final  rule 
informing  the  public  that  this  action 
will  not  take  effect.  Any  parties 
interested  in  conunenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  February  18.  2000. 

V.  Administrative  Requirements. 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  Executive  Order  (E.O.) 


12866.  entitled  "Regulatory  Planning 
and  Review  " 

B.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  E.O.  12612 
(Federalism)  and  E.O.  12B75  (Enhancing 
the  Intergovernmental  Partnership).  E.O. 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  E.O.  to  include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent."  Under  E.O. 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  govenunents.  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regidation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  as  specified  in 
E.O.  13132.  Thus,  the  requirements  of 
section  6  of  the  E.O.  do  not  apply  to  this 
rule. 

C  Executive  Order  13015 

Protection  of  the  Children  fi^m 
Environmental  Health  Risks  and  Safet>' 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  chitdrea.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 
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This  rule  is  not  subject  to  E.O.  13045 
because  it  does  nut  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  130B4 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identlBed  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  simimary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.O.  13084  requires  EPA 
lo  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities,"  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  .section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

£.  ReguJatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  FedersJ  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 


Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
Slate,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  SI 00 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 


H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

I.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  18, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  SobiecU  in  40  CFR  Put  S2 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping.  Volatile 
organic  compounds. 

Dated:  November  4,  1M9. 
Jerri- Anne  Garl, 
Acting  Regional  Administmtor, 
Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52-{AMENOED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraphs  (c)(12e)  and  (c)(127) 
to  read  as  follows: 

f  52.770    tdantlflcatlon  ol  Plan. 

•  •  •  a  ■ 

(c)'  •  • 
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(126)  On  August  18,  1999,  Indiana 
submitted  amendments  to  the  Slate's 
automobile  refinishing  rule  for  Lake, 
Porter,  Clark,  and  Floyd  Counties. 

///  Incorporation  by  reference. 

326  Indiana  Administrative  Code  8- 
10:  Automobile  Refinishing,  Section  1: 
Applicability,  Section  5:  Work  practice 
standards.  Section  6:  Compliance 
procedures.  Section  9:  Recordkeeping 
and  reporting.  Adopted  by  the  Indiana 
Air  Pollution  Control  Board  F'ebruary  4, 

1998.  Filed  with  the  Secretary  of  SUte 
)uly  14. 1998.  Published  at  Indiana 
Register,  Volume  21,  Number  12,  page 
4518,  September  1,  1998.  Effective 
August  13,  1998. 

(127)  On  August  18,  1999,  Indiana 
submitted  rules  for  controlling  Volatile 
Organic  Compound  (VOC)  emissions  in 
Vanderburgh  County.  The  rules  contain 
control  requirements  for  Stage  I  gasoline 
vapor  recovery  equipment,  and  a 
requirement  for  automobile  refinishers 
to  use  special  coating  application 
equipment  (automobile  refinishing 
spray  guns)  to  reduce  VOC. 

(ij  Incorporation  by  reference. 

(A)  326  Indiana  Administrative  Code 
8—4:  Petroleum  Sources,  Section  1: 
Applicability.  Subsection  (c).  Adopted 
by  the  Indiana  Air  Pollution  Control 
Board  November  4, 1998.  Filed  with  the 
Secretary  of  State  April  23,  1999. 
Published  at  Indiana  Register,  Volume 
22,  Number  9,  June  1, 1999.  Effective 
May  23,  1999. 

(B)  326  Indiana  Administrative  Code 
8-10:  Automobile  Refinishing.  Section 
1:  Applicability,  Section  3: 
Requirements.  Adopted  by  the  Indiana 
Air  Pollution  Control  Board  November 
4, 1998.  Filed  with  the  Secretary  of  Stale 
April  23,  1999.  Published  at  Indiana 
Register,  Volume  22,  Number  9,  June  1, 

1999.  Effective  May  23, 1999, 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  090-1090;  FRL-6S08-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Part  70 
Operating  Perinits  Program;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  announcing  it  is 
approving  an  amendment  to  the 
Missouri  State  Implementation  Plan 
(SIP).  EPA  is  approving  revisions  to 


Missouri  rule  10  CSR  10-3.050, 
Restriction  of  Emission  of  Particulate 
Matter  From  Industrial  Processes.  The 
effect  of  this  action  is  to  ensure  Federal 
enforceability  of  the  state's  air  program 
rule  revisions  and  to  maintain 
consistency  between  the  state  adopted 
rules  and  the  approved  SIP. 
DATES:  This  rule  will  be  effective  on 
February  18,  2000,  unless  EPA  receives 
adverse  written  comments  by  January 
19,  2000.  If  adverse  comment  is  received 
EPA  will  publish  a  timely  withdrawal  of 
the  rule  in  the  Federal  Register  and 
inform  the  public  that  the  rule  will  not 
take  effect. 

ADOnESSES:  All  comments  should  be 
addressed  to  Wayne  Kaiser,  Air 
Planning  and  Development  Branch,  901 
North  5lh  Street,  Kansas  Citv.  Kansas 
66101. 

Copies  of  the  state  submittal(s|  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  901  North  5th  Street,  Kansas 
City.  Kansas  66101:  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we.  us,  or  our  "  is  used,  we  mean  EPA. 

This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process 
for  a  SIP? 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  being  addressed  in  this 
notice? 

Have  the  requirements  for  approval  of 
a  SIP  revision  been  met? 

What  action  are  we  taking? 

What  Is  a  SIP? 

Section  1 1 0  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  us.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone.  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP. 


Each  Federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP.  states  must  formally 
adopt  the  regulations  and  contiol 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  stale- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  pubUc  notice  and 
.seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  stale  regulations  and  supporting 
information  approved  by  us  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  al  Title  40,  part  52, 
entitled  "Approval  and  Promulgations 
of  Implementation  Plans.  "  The  actual 
state  regulations  which  are  approved  are 
not  reproduced  in  their  entiret>'  in  the 
CFR  outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  stale  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  lake  enforcement  action 
againsl  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

On  April  5.  1999,  and  September  30, 
1999.  we  received  requests  from 
Director  of  the  Missouri  Department  of 
Natural  Resources  (MDNR)  to  amend  the 
Missouri  SIP  Both  requests  pertained  to 
revisions  of  the  Missouri  air  rule  which 
regulates  particulate  emissions.  10  CSR 
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10-3.050.  Restriction  of  Emission  of 
Particulate  Matter  From  Industrial 
Processes. 

In  the  first  request,  rule  10  CSR  10- 
3.050  was  revised  in  two  places.  First, 
section  (3)  General  Provisions, 
paragraph  (B}  was  revised  to  change  the 
word  "waste"  to  "fuel."  The  revised 
subparagraph  now  reads,  "Process 
weight  means  the  total  weight  of  all 
material  introduced  into  a  source 
operation  including  solid  fuels,  but 
excluding  liquids  and  gases  used  solely 
as  fuels  and*   *  '."This  change  was 
made  for  clarification  and  to  provide 
consistency  with  other  language  in  the 
rule. 

The  second  change  was  to  section  (5), 
Exemptions,  paragraph  (B)(4).  This 
paragraph  revised  existing  language 
pertaining  to  charcoal  kilns  to  reference 
a  recently  adopted  rule,  10  CSR  10- 
6  330,  Restriction  of  Emissions  From 
Batch-Type  Charcoal  Kilns,  which 
established  emission  controls  for 
charcoal  kilns.  This  rule  was  approved 
as  a  SIP  revision  on  December  8. 1998. 
Thus,  this  revision  to  rule  10-5.030  was 
an  update  for  the  purpose  of 
clarification  and  consistency  with  rule 
10-6.330. 

In  the  second  case,  section  (5), 
Exemption,  paragraph  (B),  was  amended 
to  add  new  subparagraph  5.  The 
subparagraph  provides  an  exemption 
from  the  particulate  matter  emissions 
rule  for  smoke  generating  devices  when 
a  required  permit  or  a  written 
determination  that  a  permit  is  not 
required  has  been  issued  or  written.  The 
revision  has  the  effect  of  eliminating  the 
need  to  issue  variances  for  use  of  smoke 
generating  devices.  These  devices  are 
used  for  military  training  by  the  Fort 
Leonard  Wood  Smoke  Training  School. 

Extensive  air  quality  modeling  was 
conducted  by  the  MDNR,  with 
assistance  from  EPA,  to  evaluate  the 
impact  of  the  use  of  smoke  generators 
during  training  exercises  at  Fort 
Leonard  Wood.  The  state  provided  a 
summary  of  the  modeling  results  with 
its  SIP  request.  B^tsed  on  the  modeling 
analysis,  the  smoke  training  at  Fort 
Leonard  Wood,  if  operated  under  the 
requirements  listed  in  the  prevention  of 
significant  deterioration  permit,  will  not 
cause  or  contribute  to  a  violation  of  the 
national  ambient  air  quality  standards. 
Because  the  exemption  from  the  rule 
only  applies  where  a  source  has  met 
applicable  permitting  requirements,  and 
the  permitting  requirements  are 
designed  to  protect  the  NAAQS,  EPA 
believes  that  the  addition  of  the 
exemption  will  not  adversely  impact  the 
NAAQS. 

Additional  background  and  technical 
information  regarding  the  specific  rule 


revisions  are  contained  in  the  technical 
support  document  (TSD)  prepared  for 
this  action,  which  is  available  from  the 
EPA  contact  listed  above. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittals  have  met  the 
public  notice  requirements  for  SIP 
submissions  in  accordance  with  40  CFR 
51.102.  The  submittals  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the  TSD 
which  is  part  of  this  notice,  the 
revisions  meet  the  substantive  SIP 
requirements  of  the  CAA,  including 
section  110  and  implementing 
regulations. 

What  Action  Are  We  Taking? 

We  are  processing  this  action  as  a 
direct  final  action  because  the  revisions 
make  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments. 

Conclusion 

EPA  is  approving  an  amendment  to 
the  Missouri  SIP  related  to  rule  10  CSR 
10-3.050,  Restriction  of  Emission  of 
Particulate  Matter  From  Industrial 
Processes.  Dates:  This  direct  final  rule  is 
effective  on  February  18,  2000,  without 
further  notice,  unless  EPA  receives 
adverse  comment  by  January  19,  2000. 
If  adverse  comment  is  received.  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effecf 

Administrative  Requirements 

A.  Executive  Order  (E.O.I  72866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fitim  E.0. 12866.  entitled 
'Regulatory  Planning  and  Review." 

B.  E.G.  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  E.0. 12612 
(Federalism)  and  E.0. 12875  (Enhancing 
the  Intergovernmental  Partnership).  E.O. 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  E.O.  to  include  regulations  that  have 
"substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 


13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or  EPA  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  state 
law  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regixlation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132.  Thus,  the  requirements  of 
section  6  of  the  E.O.  do  not  apply  to  this 
rule. 

C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safiaty 
Risks  (62  FR  19885,  April  23,  1997) 
appbes  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  establish 
a  further  health  or  risk-based  standard 
because  it  approves  provisions  which 
implement  a  previously  promulgated 
health  or  safety-based  standard. 

D.  E.O.  13084 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 


governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
Section  3(b)  of  E,0, 13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  final  rtJe  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  1,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 


action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
thaUncIudes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
SI  00  iiiillion  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law.  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 


States  Senate,  the  United  States  House 
of  Representatives,  and  the  United 
States  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  ludicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  reWew  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  18.  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  November  29. 1999. 
Dennis  Grams. 
Regional  Administrator.  Region  Vn. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
ADthority:  42  U.S.C  7401  elteq. 

Subpart  AA— Missouri 

2.  In  §  52.1320  the  entry  in  paragraph 
(c).  table  titled  EPA-Approved  Missouri 
Regulations,  Missouri  Citation  10-3.050 
is  revised  to  read  as  follows; 

{52.1320    Identification  of  plan. 
(c)  EPA-approved  regulations. 


Missouri 
Citatkm 


TiUe 


State 

Effective 

date 


EPA  approval  date 


Explanations 


Missouri  Department  of  Natural  Resources 


Cliapter  3 — Air  Pollution  Conlrol  Regulations  for  Itie  Outstale  Missoun  Area 


10-3.050       Restriction  of  Emission  of  Particulate  Matter  From  Industrial      September     Decamlwr  20.  1999 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 
(MO  082-1082;  FHL-6506-2) 

Approval  and  Promulgation  of 
Imptatnentatlon  Plans  and  Stats 
Operating  Permits  Programs:  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  19  announcing  the  final 
approval  of  the  Missouri  "Definitions 
and  Common  Reference  Tables"  rule 
and  certain  portions  of  the  Missouri 
"Operating  Permits"  rule  as  revisions  to 
the  Missouri  State  Implementation  Plan 
(SIP)  and  as  revisions  to  the  State 
operating  permits  program.  These 
revisions  clarify  the  Missouri  rules, 
update  the  rules  for  consistency  with 
Federal  regulations  and  other  state 
rules,  and  are  consistent  with  EPA 
guidance. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  lanuary  19,  2000. 
AOOAESSES:  Copies  of  the  state 
submittaKs)  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  Soi 
North  Sth  Street,  Kansas  Qty,  Kansas 
66101:  and  the  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center,  Air 
Docket  (6102),  401  M  Stiwt.  SW. 
Washington.  DC.  20460. 
FOn  FIHITHER  INFOOMATIOM  CtMTACT:  Kim 
fohnson,  Environmental  Protection 
Agency.  Air  Planning  and  Development 
Branch.  901  North  5th  Street.  Kansas 
City,  Kansas  66101.  (913)  551-7975. 

SUPPLEMENTARY  INFORMATKW: 
Background 

What  is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currentiy  address  six  criteria  pollutants. 
These  pollutants  are  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter  (PM),  and  sulfur 
dioxide. 


Each  state  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP. 

The  CXA  requires  each  state  to  have 
a  Federally  approved  SIP  which  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regtUations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  is  the  FedetaJ  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP.  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  ^A  for  inclusion  into  the 
SIP.  EPA  must  provide  public  notice 
and  seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  EPA. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
but  are  "incorporated  by  reference," 
which  means  that  EPA  has  approved  a 
given  state  regulation  with  a  specific 
effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  EPA  is 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violators  as  described  in  the  CAA. 

What  is  the  Part  70  (Operating  Permits) 
Program? 

The  CAA  Amendments  of  1990 
require  all  states  to  develop  operating 


permits  programs  that  meet  certain 
Federal  criteria.  In  implementing  this 
program,  the  states  are  to  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  One 
purpose  of  the  Part  70  (operating 
permits)  program  is  to  improve 
enforcement  by  issuing  each  source  a 
single  permit  that  consolidates  all  of  the 
applicable  CAA  requirements  into  a 
Federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility  into  one 
document,  the  source,  the  public,  and 
the  permitting  authorities  can  more 
easily  determine  what  CAA 
requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  emit  100  tons  per  year  or 
more  of  volatile  organic  compoundi, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  dioxide,  or  particulate  matter 
less  than  10  microns  in  diameter  (PMio): 
those  that  emit  10  tons  per  year  of  any 
single  hazardous  air  pollutant  (HAP) 
(specifically  listed  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs. 

Revisions  to  the  state  operating 
permits  program  are  also  subject  to 
public  notice,  comment,  and  EPA 
approval. 

What  are  the  Changes  That  EPA  is 
Approving? 

The  revisions  include  changes  to  the 
definitions  Rule  10  CSR  10-6.020 
which;  (1)  Add  a  de  minimis  emission 
level  for  municipal  solid  waste  landfills 
(any  source  which  has  emissions  below 
this  de  minimis  level  is  not  required  to 
obtain  a  new  source  permit),  (2)  remove 
caprolactam  bom  the  list  of  HAPs,  and 
(3)  revise  the  PM  and  PMio  definitions. 
These  changes  are  all  consistent  with 
Federal  regulations  and  EPA  guidance. 

The  changes  to  the  operating  permits 
Rule  10  CSR  10-6.065  include  revising 
the  exemption  for  grain-handling 
facilities  by  including  an  exemption 
from  Part  70  permitting  requirements  for 
country  grain  elevators.  Also  included 
are  operating  permit  rule  updates  to 
make  the  exemptions  consistent  with 
the  Missouri  construction  permits  rule 
requirements,  10  CSR  1O-6.060.  For 
example,  the  sand  and  gravel  operations 
exemption  is  revised  to  include 


operations  with  a  production  rate  of  less 
than  17.5  tons  per  hour  instead  of 
150,000  tons  per  year.  These  changes 
are  consistent  with  EPA  guidance  and 
add  consistency  between  the  applicable 
rules  which  reduces  confusion. 

No  comments  were  received  in 
response  to  the  public  comment  period 
regarding  this  rule  action. 

For  more  background  information,  the 
reader  is  referred  to  the  proposal  for  this 
rulemaking  published  on  April  6,  1999. 
at  64  FR  16659. 

VWiat  Action  is  EPA  Taking? 

EPA  is  taking  final  action  to  approve, 
as  an  amendment  to  the  SIP  and  Uie  Part 
70  program,  the  revisions  to  Missouri 
Rules  10  CSR  10-6.020.  "Definitions 
and  Common  Reference  Tables."  and  10 
CSR  10-6.065.  "Operating  Permits." 
These  revisions  clarify  the  Missouri 
rules,  update  the  rules  for  consistency 
with  Federal  regulations  and  other  state 
rules,  and  are  consistent  vrith  EPA 
guidance. 

EPA  also  notes  that  Sections  (4)(A), 
(4)(B),  and  (4)(H)  of  Missouri  Rule  10 
CSR  10-6.065  are  part  of  the  basic 
operating  permit  program  and  are  not 
part  of  the  SIP  or  Part  70  program  and 
will  not  be  acted  on  in  this  rulemaking. 
Section  (6)  of  Missouri  Rule  10  CSR  10- 
6.065  is  the  Missouri  Part  70  program 
and  is  not  part  of  the  SIP.  The  rationale 
for  this  action  is  described  in  more 
detail  in  the  April  6, 1999,  proposal. 

Final  Action 

EPA  is  taking  final  action  to  approve, 
as  an  amendment  to  the  Federally 
approved  SIP  and  the  Part  70  program, 
the  revisions  to  Missouri  Rules  10  CSR 
10-6.020.  "Definitions  and  Common 
Reference  Tables,"  and  10  CSR  10- 
6.065.  "Operating  Permits."  except 
Subsections  (4)(A).  (4)(B).  and  (4)(H) 
effective  on  April  30. 1998.  Section  (6) 
of  Rule  10  CSR  10-6.065  contains 
provisions  pertaining  only  to  Missouri's 
Part  70  permit  program,  and  therefore 
Section  (6)  is  approved  as  a  revision  to 
Part  70  but  not  as  a  revision  to  the 
Missouri  SIP. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
entiUed  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  on  Federalism 
Under  Executive  Order  12875,  EPA 

may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 


Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state.  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  state,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1  (a)  of  Executive  Order  1 2875  do 
not  apply  to  this  rule. 

On  August  4. 1999,  President  Clinton 
issued  a  new  Executive  Order  on 
federalism,  Executive  Order  13132  |64 
FR  43255  (August  10,  1999)).  which  will 
take  effect  on  November  2.  1999.  In  the 
interim,  the  ciurent  Executive  Order 
12612  (52  FR  41685  (October  30.  1987)1 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612.  because  it 
merely  approves  preexisting  state 
requirements.  The  rule  affect-s  only  one 
state,  and  does  not  alter  the  relationship 
or  the  distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act  (CAA). 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safely 
Risks  (62  FR  19885.  April  23, 1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant "  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plarmed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 


This  rule  is  not  subject  to  Executive 
Order  1 3045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  and  it  does  not  esUblisfa  a 
further  health  or  risk-based  standard 
because  it  approves  provisions  which 
implement  a  previously  promulgated 
health  or  safety-based  standard. 

D  Executive  Order  13084 

Under  Executive  Order  1 3084. 
Consultation  and  Coordination  with 
Indian  Tribal  Governments.  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
tmiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  1 3084 
requires  EPA  to  provide  to  the  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  proces.s  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significanUy  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  Section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Hegulatory  Flexibility  Act  (RFAI 

The  RFA  generally  requires  an  agenc)' 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  final  rule  vrill  not 
have  a  significant  impaci  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  Subchapter  1.  Part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
stale  is  already  imposing.  Therefore.  I 
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certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  numl)er  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA.  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  SlOO 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
goverrunents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 


under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fixim  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  nu-i  and  other 
required  information  to  thii  United 
States  Senate,  the  United  Slates  House 
of  Representatives,  and  the  United 
States  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  18,  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 

EPA-Approved  Missouri  Regulations 


enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone.  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  etseq. 

Dated:  November  29. 1999. 
WUliam  Rics, 
Acting  Regional  Administrator,  Region  VU. 

Chapter  1,  TiUe  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA — Missouri 

2.  In  §52.1320.  in  paragraph  (c).  the 
following  entries  in  the  table  under  the 
heading  for  Chapter  6  are  revised  to  read 
as  follows: 

$52.1320    Mwitmcation  of  plan. 

•         •         *         •         • 

(c)  EPA-approved  regulations. 


Missouri 
citation 


Title 


State 

effective 

date 


EPA  approval 
date 


Explanation 


Missouri  Oepartmsnt  of  Natural  Resources 

Chapter  6 — Air  Quality  Standards,  Definitions.  Sampling  and  Reference  Melttods,  and  Air  Pollution  Control  Regulations  for  ttie  State  of  Missouri 


010-6.020  Definitions  and  Com- 
mon Reference  Ta- 
bles. 


10-6.065    Operating  Permits 


4/30/98    December  20, 
1999. 
(FH  71037). 


4/30/98 


Decemtier  20, 

1999. 
(FR  71037)  .... 


The  state  mle  has  Sections  (4)(A),  (4)(B).  and  (4)(H)  whicti  are  part  of 
the  basic  state  operating  permits  and  rK>t  approved  into  the  SIP. 
Section  (6)  contains  pfovisions  pertaining  only  to  Missouri's  Pan  70 
program  and  is  not  approved  as  a  revision  to  the  SIP 


PART  70— [AMENDED] 

1 .  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  e(  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (d)  to  the  entry  for 
Missouri  to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permit  Programs 


Missouri 

*  •         *         *         • 

(d)  The  Missouri  Department  of  Natural 
Resources  submitted  on  May  2B.  1998. 
revisions  to  Missouri  Rules  10  CSR  10-6.020. 
"Definitions  and  Common  Reference  Tables." 
and  10  CSR  10-6.065.  "Operating  Permits." 
Effective  date  was  April  30. 1998. 

*  *         ft         *         * 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Inspector  General 

45  CFR  Part  61 

RIN  0906-AA46 

Health  Care  Fraud  and  Abuse  Data 
Collection  Program:  Reporting  of  Final 
Adverse  Actions:  Correction 

AQENCY:  Office  of  Inspector  General 

(OIG).  HHS. 

ACTION:  Final  rule;  correction 

amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations  which 
were  published  in  the  Federal  Register 
on  Tuesday,  October  26,  1999  (64  FR 
57740).  These  regulations  established  a 
national  health  care  fi'aud  and  abuse 
data  collection  program  for  the  reporting 
and  disclosing  of  certain  final  adverse 
actions  taken  against  health  care 
providers,  suppliers  and  practitioners, 
and  for  maintaining  a  data  base  of  final 
adverse  actions  taken  against  health  care 
providers,  suppliers  and  practitioners. 
An  inadvertent  error  appeared  in  the 
text  of  the  regulations  concerning  when 
the  subject  of  a  report,  or  a  designated 
representative,  may  dispute  the 
accuracy  of  the  report.  As  a  result,  we 
are  making  a  correction  to  42  CFR 
61.15(a)  to  assure  the  technical 
correctness  of  these  regulations. 
EFFECTIVE  DATE:  December  20, 1999. 


FOR  FURTHER  INFORMATION  CONTACT:  |oel 
Schaer.  (202)  619-0089.  OIG 
Regulations  Officer. 

SUPPLEMENTARY  INFORMATKM:  The  HHS 
Office  of  Inspector  General  (OIG)  issued 
final  regulations  on  October  26,  1999 
(64  FR  57740)  that  estabUshed  a 
national  health  care  fraud  and  abuse 
data  collection  program — the  Healthcare 
Integrity  and  Protection  Data  Bank 
(HIPDB)— for  the  reporting  and 
disclosing  of  certain  final  adverse 
actions  taken  against  health  care 
providers,  suppliers  and  practitioners, 
and  for  maintaining  a  data  base  of  final 
adverse  actions  taken  against  health  care 
providers,  suppliers  and  practitioners. 
The  final  rule  established  a  new  45  CFR 
part  61  to  implement  the  requirements 
for  reporting  of  specific  data  elements 
to,  and  procedures  for  obtaining 
information  from,  the  HIPDB.  In  that 
final  rule,  an  inadvertent  error  appeared 
in  §61.15  of  the  regulations  and  is  now 
being  corrected. 

In  §  61.15.  addressing  how  to  dispute 
the  accuracy  of  HIPDB  information,  the 
regulatory  language  incorrectiy 
indicated  that  the  subject  of  a  report,  or 
his  her  or  its  designated  representative, 
was  limited  to  60  calendar  days  from 
receipt  of  the  report  to  dispute  the 
report  s  accuracy.  The  intent  of  this 
correction  is  to  clarify  that  the  subject 
or  designated  representative  may  amend 
the  report  at  any  period  in  time.  As 
indicated  in  the  preamble  of  the  final 
rule  that  outlined  the  procedures  for 
obtaining  access  to  a  report,  submitting 
a  statement,  filing  a  dispute  and  revising 
disputed  information,  the  Secretary  is 
exempting  the  HIPDB  from  the 
Department's  Privacy  Act  regulation 
requirements  (45  CFR  part  5b)  in  order 
to  establish  a  more  comprehensive  and 
generous  notification,  access  and 
correction  procedure.  The  inadvertent 
language  did  not  appear  in  the  preamble 
or  in  other  provisions  of  the  regulations 
text.  To  be  consistent  with  the  preamble 
and  the  regulatory  provisions  of  the 
final  rule,  we  are  correcting  an 
inadvertent  error  that  appeared  in 
§  61.15(a).  In  addition,  we  are  also 
clarifying  §  61.15(a)  by  making  cross- 
reference  to  the  access  rights  afforded 
the  subject  of  a  report  as  set  forth  in 
§  61.12(a)(3). 

List  of  Subjects  in  45  CFR  Part  61 

Billing  and  transportation  services. 
Durable  medical  equipment  suppliers 
and  manufacturers.  Health  care  insurers. 
Health  maintenance  organizations. 
Health  professions.  Home  health  care 
agencies.  Hospitals.  Penalties. 
Pharmaceutical  suppliers  and 
manufacturers.  Privacy,  Reporting  and 


recordkeeping  requirements.  Skilled 
nursing  facilities. 

Accordingly.  45  CFR  part  61  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  61— HEALTHCARE  INTEGRITY 
AND  PROTECTION  DATA  BANK  FOR 
FINAL  ADVERSE  INFORMATION  ON 
HEALTH  CARE  PROVIDERS, 
SUPPUERS  AND  PRACTITIONERS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows; 

Authority:  42  U  S.C  1320a-7e 

2.  Section  61.15  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$61.15  How  to  dispute  the  accuracy  ol 
Healthcars  Integrity  and  Protection  Data 
Bank  information. 

(a)  Who  may  dispute  the  HIPDB 
information.  The  HIPDB  will  routinely 
mail  or  transmit  electronically  to  the 
subject  a  copy  of  the  report  filed  in  the 
HIPDB.  In  addition,  as  indicated  in 
§  61.12(a)(3).  the  subject  may  also 
request  a  copy  of  such  report.  The 
subject  of  the  report  or  a  designated 
representative  may  dispute  the  aciniracy 
of  a  report  concerning  himself,  herself 
or  itself  as  set  forth  in  paragraph  (b)  of 
this  section. 

Dated:  December  14. 1999. 
Joel  Schaer, 
OIG  Regulations  Officer 
IFR  Doc.  99-32792  Filed  12-17-99:  8:45  ami 
eiUJHG  C0a€  41S2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2687:  MM  Docket  No.  96-194;  RM- 
9360) 

Radio  Broadcasting  Services:  Jewett 
and  Windham,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Ridgefield  Broadcasting 
Corporation,  reallots  Channel  250A 
from  lewett,  NY,  to  Windham,  NY,  as 
the  communit)''s  first  local  aural 
service,  and  modifies  Station  WAXK's 
construction  permit  to  specify  Windham 
as  its  community  of  license.  See  63  FR 
64941,  November  24. 1998.  Channel 
250A  can  be  allotted  to  Windham  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
3.6  kilometers  (2.3  miles)  northwest,  at 
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coordinates  42-20-12  North  Latitude 
and  74-16-19  West  Longitude,  which  is 
the  site  specified  in  the  station's 
outstanding  construction  permit. 
DATES:  Effective  January  18.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commi.9sion's  Report 
and  Order.  MM  Docket  No.  98-194. 
adopted  November  24, 1999.  and 
released  December  3. 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  445  12th 
Street,  SW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  &om  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington.  DC  20036. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 

173.202    (AnwMlwq 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  removing  Jewett,  Channel 
250A  and  adding  Windham,  Channel 
250A. 

Federal  Communications  Commission. 

lohn  A.  KanMtsos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  99-32800  Filed  12-17-99;  8:45  am] 

aiUMQ  COO€  fn2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Doclwt  No.  93-144;  GN  Docket  No.  93- 
252;  PP  Docket  No.  93-253;  FCC  99-270] 

Future  Devetopmant  of  SMR  System* 
in  the  800  MHz  Frequency  Band, 
Regulatory  Treatment  of  Mobile 
Services,  and  Competitive  Bidding 

AGENCY;  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  Memorandum  Opinion 
and  Order  on  Reconsideration  (MOftO), 


the  Commission  completes  the 
implementation  of  a  new  licensing 
framework  for  the  800  MHz  Specialized 
Mobile  Radio  service  (SMR). 
Specifically,  the  Commission  revises  or 
clarifies  its  rules  concerning:  the 
channel  plan  for  General  Category 
channels,  the  modification  of  incumbent 
licensee  systems,  and  the  mandatory 
relocation  of  incumbent  licensee 
systems  from  the  upper  200  channels  to 
the  lower  230  channels.  Additionally, 
the  Commission  retains  its  current 
construction  and  coverage  requirements 
and  clarifies  its  rules  concerning  co- 
channel  interference  protection,  the 
definition  of  incumbent  and  the 
applicability  of  its  partitioning  and 
disaggregation  rules  to  Private  Mobile 
Radio  Service  (PMRS)  licensees  in  the 
800  MHz  and  900  MHz  SMR  services. 
The  Commission  also  reaffirms  its 
conclusion  that  competitive  bidding  is 
an  appropriate  tool  to  resolve  mutually 
exclusive  license  applications  for  the 
General  Category  and  lower  80  channels 
of  the  800  MHz  SMR  service.  These 
modifications  and  clarifications  strike 
an  equitable  balance  between  the 
competing  interests  of  800  MHz  SMR 
licensees  seeking  to  provide  local 
service  and  those  desiring  to  provide 
geographic  area  service.  Further,  the 
Commission's  licensing  framework  will 
enhance  the  competitive  potential  of 
SMR  services  in  the  Commercial  Mobile 
Radio  Service  (CMRS)  marketplace. 

DATES:  Effective  February  18,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Policy  and  Rules  Branch.  Commercial 
Wireless  Division.  Wireless 
Telecommunications  Bureau;  Donald 
Johnson  or  Scott  Mackoul  at  (202)  418- 
7240;  Auctions  and  Industry  Analysis 
Division.  Wireless  Telecommunications 
Bureau:  Gary  D.  Michaels  at  (202)  418- 
0660;  Media  Contact:  Meribeth 
McCarrick  at  (202)  418-0654. 

SUPPt-EMENTARY  INFORMATION:  This 
Memoeandum  Opinion  and  Order  on 
Reconsideration  in  PR  Docket  No.  93- 
144;  RM-8117,  RM-8030.  RM-«029;  GN 
Docket  No.  93-252;  PP  Docket  No.  93- 
253  was  adopted  September  30, 1999 
and  released  October  8, 1999.  The 
document  is  available,  in  its  entirety, 
(including  the  list  of  petitioners)  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  (Room  CY-A257),  445  12th 
Street,  SW,  Washington,  DC.  20554.  It 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.),  1231  20th  Street.  NW, 
Washington,  D.C.  20036,  (202)  857- 
3800.  In  addition,  it  is  available  on  the 


Commission's  website  at  http:// 
www.fcc.gov/Bureaus/Wireless/Orders. 

SYNOPSIS  OF  MEMORANDUM 
OPINION  AND  ORDER  ON 
RECONSIDERA'nON 

I.  Introduction 

1 .  The  major  actions  adopted  in  the 
Memorandiun  Opinion  and  Order  are: 

A.  Service  Rules  for  the  Lower  230 
Channels 

•  Determine  to  license  the  150 
General  Category  channels  in  six 
contiguous  25-channel  blocks,  thereby 
amending  the  Commission's  previous 
decision  to  license  these  channels  in 
three  contiguous  50-channel  blocks; 

•  Retain  the  "substantial  service" 
standard  as  an  alternative  to  meeting  the 
applicable  construction  requirements 
for  EA  licensees  in  the  lower  230 
channels; 

B.  Rights  and  Obligations  ofEA 
Licensees  in  the  Lower  230  Channels 

•  Clarify  that  the  grandfathering 
provisions  in  §  90.693  of  the 
Commission's  rules,  setting  forth  the 
parameters  within  which  incumbent 
licensees  can  modify  their  systems, 
apply  to  both  SMR  and  non-'SMR 
licensees  that  obtained  their  licenses  or 
filed  applications  on  or  before  December 
15.1995; 

•  Clarify  that  an  incumbent  licensee 
on  the  lower  230  channels  seeking  to 
modify  its  system  using  its  18  dB|i 
interference  contour  may,  in  the  absence 
of  consent  from  affected  incumbents, 
provide  a  statement  from  a  certified 
frequency  advisory  committee  that  a 
modification  will  not  cause  interference 
to  adjacent  licensees; 

•  Specify  the  operating  parameters 
that  incumbent  licensees  will  use  to 
calculate  their  service  area  contours  and 
interference  contours; 

•  Conclude  that  incumbents  may  not 
expand  their  geographic  licenses 
beyond  the  contours  of  their  individual 
site  licenses  to  include  areas  where  the 
EA  licensee  is  not  able  to  operate; 

•  Clarify  that  an  incumbent's 
geographic  license  area  includes,  in 
addition  to  external  base  stations  that 
are  in  operation,  any  interior  sites  that 
are  constructed  within  the  applicable 
construction  period; 

•  Clarify  that  even  when  an 
incumbent  licensee  has  expanded  its 
operation  throughout  its  18  dS^ 
contoiu,  its  interference  protection 
continues  to  extend  only  to  its  36  dB^V/ 
m  signal  strength  contoiU'; 

•  Affirm  that  the  lower  80  SMR 
channels  will  not  be  redesignated  for 
non-SMR  use; 


•  Clarify  that  the  construction 
requirements  in  Section  90.685(b)  of  the 
Commission's  rules  are  applicable  to  all 
EA  licensees  on  the  lower  230  channels 
without  distinction  between  CMRS  and 
PMRS  licensees; 

•  Clarify  that  EA  licensees  on  the 
lower  80  SMR  channels  and  General 
Category  channels  may  switch  between 
CMRS  and  PMRS  services,  provided 
that  channels  designated  exclusively  for 
SMR  use  continue  to  be  used  only  for 
SMR  service; 

C.  Relocation  of  Incumbents  from  the 
Upper  200  Channels 

•  Clarify  that,  for  the  purpose  of 
determining  what  facility  an  EA 
licensee  is  responsible  for  relocating,  an 
incumbent  licensee's  "system"  includes 
mobile  units  and  a  redundant  system 
when  necessary  to  eHect  a  transparent 
relocation; 

•  Affirm  that  theCommission's 
definition  of  "system"  does  not  include 
managed  systems  that  are  comprised  of 
individual  licenses; 

•  Determine  that  an  EA  licensee  that 
relocates  an  incumbent  to  a  system  with 
a  comparable  channel  capacify,  but  a 
different  chaimel  configuration,  is 
required  to  reimburse  the  inc^unbent  for 
the  increased  cost  inherent  in  operating 
such  a  system; 

•  Retain  the  five-year  cost  recovery 
period  for  increased  operating  costs 
caused  by  inctuibent  licensee 
relocation; 

•  Affirm  that  reimbiusement  of 
relocation  costs  will  not  be  due  imtil  ihv> 
incumbent  has  been  fully  relocated  and 
the  frequencies  are  free  and  clear; 

•  Decline  to  revise  the  time  period  for 
relocation  negotiations  between  EA 
licensees  and  incumbent  licensees: 

•  Determine  that  EA  licensees  are  not 
required  to  compensate  end  users  for 
service  interruptions  caused  by 
realignment  and  returning  to  new 
frequencies: 

D.  PartitioiUng  and  Disaggregotion  for 
800  MHz  and  900  MHz  Licensees 

•  Clarify  that  the  Commission's 
geographic  partitioning  and  spectrum 
disaggregation  rules  apply  to  PMRS 
licensees  in  the  800  MHz  and  900  MHz 
SMR  services; 

E.  Competitive  Bidding  Issues 

•  Affirm  the  Commission's  previous 
determination  that  the  General  Category 
channels  and  lower  80  SMR  chaimels  of 
the  800  MHz  SMR  l>and  are  auctionable 
imder  Section  309(j)  of  the 
Communications  Act. 

•  Clarify  that  the  auction  exemption 
for  public  safety  radio  services  in 
Section  309(j)(2)  of  the  Communications 


Act  does  not  apply  to  spectrum  that  has 
been  allocated  for  SMR  use  and  which 
the  Commission  has  already  determined 
to  be  auctionable; 

•  Affirm  that  licensing  in  the  lower 
230  channels  will  be  open  to  all  parties; 

•  Amend  the  method  by  which 
licenses  in  the  lower  230  channels  will 
be  grouped  for  auction,  and  direct  the 
Wireless  Telecommunications  Bureau, 
pursuant  to  delegated  authority,  to 
determine  what  licensing  groups,  if  any, 
should  be  established  for  auctioning  the 
lower  230  channels; 

•  Affirm  that  a  bidder's  upfront 
payment  will  be  based  on  the  number  of 
licenses  on  which  a  bidder  anticipates 
bidding  in  any  round; 

•  Afnrm  that  the  Commission  will 
not  offer  installment  payment  financing 
for  licenses  in  the  lower  230  channels; 

■  Affirm  that  the  Commission  will 
not  adopt  gender-or  minority-based 
provisions  for  auctioning  licenses  for 
the  lower  230  channels  at  this  time. 

n,  Backgroiind 

2.  The  Commission  initially 
established  the  800  MHz  SMR  services 
to  license  dispatch  radio  systems  on  a 
site-by-site  basis  in  local  markets.  In 
recent  years,  however,  a  nimiber  of  SMR 
licensees  have  expanded  the  geographic 

'  scope  of  their  services,  aggregated 
channels,  and  developed  digital 
networks  to  enable  them  to  provide  a 
fype  of  service  comparable  to  that 
provided  by  cellular  and  Personal 
Communications  Service  (PCS) 
.operators.  In  response  to  these 
developments,  the  Commission  has  re- 
evaluated its  site-by-site  Ucensing 
procedures,  which  were  cumbersome 
for  systems  comprised  of  several 
hundred  sites,  because  licensees  were 
required  to  obtain  Commission  approval 
for  each  site.  This  re-examination  has 
stemmed  from  a  concern  that  site-by-site 
licensing  procedures  impair  an  SMR 
licensee's  ability  to  respond  to  changing 
market  conditions  and  consumer 
demand. 

3.  In  the  First  Report  and  Order, 
Eighth  Report  and  Order,  and  Second 
Further  Notice  of  Proposed  Rule  Making 
(BOO  MHz  First  Report  and  Order).  61  FR 
6212  (February  16,  1996)  the 
Commission  restructured  the  licensing 
framework  that  governs  the  800  MHz 
SMR  service.  For  the  upper  200 
channels,  the  Commission  replaced  site- 
and  frequency-specific  licensing  with  a 
geography-l>ased  system  similar  to  those 
used  in  other  Commercial  Mobile  Radio 
Services  ("CMRS").  The  Commission 
designated  the  upper  200  channels  of 
800  MHz  SMR  spectnmi  for  geographic 
licensing,  and  craJkd  120-,  60-and  20- 
channel  blocks  within  the  U.S. 


Department  of  Commerce  Bureau  of 
Economic  Analysis  Economic  Areas 
("EAs  ").  The  Commission  concluded 
that  mutually  exclusive  applications  for 
these  licenses  woidd  t>e  awarded 
through  competitive  bidding. 
Additionally,  the  Commission  granted 
EA  licensees  the  right  to  relocate 
Incumbent  licensees  out  of  the  upper 
200  channels  to  comparable  facilities. 
Finally,  the  Commission  reallocated  the 
ISO  contigubus  800  MHz  General 
Category  channels  for  exclusive  SMR 
use. 

4.  In  the  800  MHz  Second  Report  and 
Order.  62  FR  41190  (July  31, 1997)  the 
Commission  established  EAs  as  the 
Ucensing  area  for  the  lower  230  800 
MHz  channels,  which  include  the  lower 
80  SMR  channels  and  the  150  General 
Category  channels.  The  Commission 
established  competitive  bidding  rules 
for  resolving  mutually  exclusive 
applications  for  EA  licenses  in  the  lower 
230  channels,  determined  that 
incumtients  on  the  lower  230  channels 
would  not  be  subject  to  mandatory 
relocation,  and  defined  the  rights  of 
incumbent  licensees  on  those  channels. 
The  Commission  also  provided  further 
details  concerning  the  mandatory 
relocation  rules  for  the  upper  200 
chaimel  block  and  established 
partitioning  and  disaggregation  rules  for 
800  MHz  and  900  MHz  SMR  licensees. 

5.  In  response  to  the  800  MHz  Second 
Report  and  Order,  the  Commission 
received  a  numt>et  of  pleadings 
requesting  reconsideration,  modification 
or  clarification  of  its  rules  relating  to 
mandatory  relocation,  co-channel 
interference,  spectrum  block  size, 
geographic  area  licensing,  and 
partitioning  and  disaggregation. 

m.  Discussion 

A.  Service  Rules  for  the  Lower  230 
Channels 

i.  Channel  Blocks 

6.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  adopted  channel  blocks  for 
licensing  the  lower  80  SMR  channels 
and  the  ISO  General  Category  channels. 
Specifically,  the  Commission 
determined  to  license  the  lower  80  SMR 
channels  in  sixteen  non-contiguous  5- 
channel  blocks.  The  Commission 
reasoned  that  the  non-contiguous  nature 
of  these  channels  made  it  impractical  to 
impose  any  other  channel  plan.  The 
Commission,  further  concluded  that  this 
approach  would  provide  opportimities 
for  incumbents  and  applicants  that  base 
their  systems  on  trunking  of  non- 
contiguous channels  to  acquire 
spectrum  and  was.  therefore,  consistent 
virith  the  mandate  of  Section  309(j)(4)(C) 
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of  the  Communications  Act  of  1934  to 
promote  an  equitable  distributioD  of 
licenses  and  provide  economic 
opportunities  for  a  wide  variety  of 
entities.  Finally,  the  Commission 
determined  that  this  channel  plan  was 
the  least  disruptive  geographic  licensing 
method  for  smaller  incumbent  licensees 
that  had  acquired  their  channels  in  5- 
channel  increments. 

7.  The  Commission  decided  to  license 
the  150  General  Category  channels  in 
three  contiguous  50-channel  blocks. 
Initially,  in  the  Second  Further  Notice, 
the  Commission  proposed  three 
alternative  block  sizes  for  licensing 
these  channels:  (a)  a  120-channel  block, 
a  30-channel  block,  and  a  10-channel 
block:  (b)  six  25-channel  blocks:  or  (c) 
fifteen  10-chaimel  blocks.  In  response, 
commenters  suggested  various  other 
options  for  channel  allotment  such  as 
5-rJiarmel  blocks  or  licensing  all  ISO 
channels  individually.  While  the 
Commission  considered  all  of  the 
proposed  plans,  the  Commission 
ultimately  adopted,  in  part,  the  Industry 
Proposal  plan  for  licensing  chaimels  in 
three  contiguous  50-chaimel  blocks.  The 
Commission  rejected  that  portion  of  the 
Industry  Proposal  chaimel  plan  that 
would  have  permitted  incumbent 
licensees  to  enter  into  settlement 
agreements  for  the  distribution  of 
unlicensed  spectrum  on  a  channel-by- 
channel  basis  prior  to  auction.  The 
Commission  believed  that  licensing  the 
General  Category  channels  in  three 
contiguous  SO-channel  blocks,  without 
permitting  pre-auction  settlements, 
struck  the  appropriate  balance  between 
the  needs  of  some  licensees  for  large 
contiguous  blocks  of  spectrum  and 
those  of  other  licensees  for  smaller 
spectrum  blocks. 

8.  Discussion.  On  reconsideration,  the 
Commission  concludes  that  auctioning 
the  150  General  Category  channels  in 
six  contiguous  2S-channel  blocks,  rather 
than  three  contiguous  SO-channel 
blocks,  will  best  serve  the  interests  of 
licensees  with  different  spectrum 
allocation  needs.  Currently,  the  General 
Category  frequencies  are  occupied  by  a 
wide  variety  of  entities,  including 
public  safety,  SMR.  business,  and 
industrial/land  transportation  users. 
Each  of  these  entities  has  different 
spectnim  allocation  needs  based  on  the 
services  they  provide  and  their 
technological  capabilities.  While  some 
licensees  use  contiguous  spectrum 
technologies  and  therefore  need  large 
blocks  of  spectrum,  other  licensees  (/.e  . 
small  businesses)  trunk  small  numbers 
of  non-contiguous  channels  and  thus 
seek  smaller  amounts  of  spectrum.  The 
Commission  believes  that  licensing 
General  Category  channels  in  blocks  of 


25  will  achieve  its  goal  of  providing  a 
wide  variety  of  entities  a  meaningful 
opportunity  to  pursue  spectrum  in  this 
band. 

9.  A  significant  portion  of  incumbent 
licensees  on  the  General  Category 
frequencies  are  small  businesses  and  are 
licensed  for  only  a  few  channels  in  the 
band.  Auctioning  licenses  for  General 
Category  channels  in  smaller  chaimel 
blocks  will  provide  these  small  business 
inctmibents  with  greater  opportunities 
to  take  advantage  of  geographic  area 
licensing.  In  addition,  it  will  encourage 
new  entrant  participation  in  the 
provision  of  800  MHz  services.  As  the 
Commission  explained  in  the  800  MHz 
Second  Report  and  Order,  auctioning 
the  General  Category  chaimels  in  large 
channel  blocks  could  preclude  small 
businesses  and  new  entrants  with 
limited  financial  resources  from 
acquiring  licenses  because,  generally, 
bigger  blocks  of  spectrum  require  larger 
bids.  Smaller  channel  blocks,  on  the 
other  hand,  are  less  likely  to  be  cost 
prohibitive.  Changing  the  block  size 
from  SO  channels  to  25  channels  will 
provide  small  entities  with  the     • 
opportunity  to  acquire  smaller  amounts 
of  spectrum  consistent  with  their 
financial  means  and  technological 
needs.  By  facilitating  small  business  and 
new  entrant  participation  in  the 
provision  of  800  MHz  services,  this 
channel  plan  fulfills  the  Commission's 
statutory  mandate  of  promoting 
economic  opportimity  for  a  wide  variety 
of  applicants  and  avoiding  an  excessive 
concentration  of  licenses. 

10.  The  Commission  declines  to 
license  General  Category  chaimels  on  an 
individual  basis.  First,  auctioning  these 
channels  on  an  individual  basis  would 
be  administratively  burdensome  given 
the  large  number  of  channels  involved. 
Second,  this  method  of  licensing  is 
inconsistent  with  the  needs  of 
applicants  that  receive  blocks  of 
contiguous  spectnim.  Further,  blocks  of 
contiguous  spectrum  allow  for  more 
flexibility  in  terms  of  technological 
applications  and  innovation. 

ii.  Construction  and  Coverage 
Requirements 

1 1 .  Background.  In  the  800  MHz  First 
Report  and  Order,  the  Commission 
required  EA  licensees  on  the  upper  200 
channels  to  construct  their  systems 
within  five  years  of  licensing.  The 
Commission  imposed  interim  coverage 
requirements,  requiring  EA  licensees  to 
provide  coverage  to  one-third  of  the 
populadon  within  the  EA  within  three 
years  of  initial  license  giant  and  to  two- 
thirds  of  the  population  by  the  end  of 
the  five-year  construction  period.  In 
addition,  the  Commission  required  EA 


licensees  to  use  at  least  50  percent  of  the 
channels  in  their  spectrum  blocks  in  at 
least  one  location  within  the  EA  within 
three  years  of  the  initial  license  grant. 

12.  In  the  800  MHz  Second  Report 
and  Order,  the  Commission  adopted 
construction  requirements  for  the  lower 
230  channels.  Specifically,  the 
Commission  required  that  EA  licensees 
in  these  channel  blocks  provide 
coverage  to  one-third  of  the  population 
within  three  years  of  the  initial  license 
grant  and  to  two-thirds  of  the 
population  within  five  years  of  the 
license  grant.  Unlike  their  counterparts 
in  the  upper  200  channels,  however,  the 
Commission  stated  that  EA  licensees  in 
the  lower  230  channels  could,  in  the 
alternative,  provide  "substantial 
service"  to  their  geographic  license  area 
within  five  years  of  license  grant.  The 
Commission  defined  "substantial 
service"  as  "service  that  is  sound, 
favorable,  and  substantially  above  a 
level  of  mediocre  service,  which  would 
barely  warrant  renewal."  The 
Commission  stated  that  a  licensee  could 
satisfy  the  substantial  service 
requirement  by  demonstrating  that  it  is 
providing  a  technologically  innovative 
service  or  that  it  is  providing  service  to 
unserved  or  underserved  areas.  The 
Commission  did  not  adopt  a  chaimel 
usage  requirement  for  licensees  in  the 
lower  230.  chaimel  block.  The 
Commission  made  clear  that  failure  to 
meet  these  construction  requirements 
would  result  in  automatic  termination 
of  the  geographic  area  license. 

13.  Discussion.  The  substantial 
service  option  is  necessary  to  provide 
opportunities  for  new  entrants  to 
compete  with  incumbents  in  the  lower 
230-chaimel  block.  In  some  EAs.  an 
incumbent  licensee  may  already  serve  a 
large  portion  of  the  population.  A  new 
entrant,  therefore,  may  not  be  able  to 
satisfy  the  population  coverage 
requirement  because  its  service  area 
cannot  overlap  with  that  of  the 
incumbent's.  The  option  of  providing  a 
showing  of  substantial  service  allows 
potential  EA  licensees  that  cannot  meet 
the  three-year  and  five-year  coverage 
requirements,  because  of  the  existence 
of  incumbent  co-channel  licensees,  to 
satisfy  a  construction  requirement. 
Allowing  licensees  to  make  substantial 
service  showings  also  encourages  build- 
out  in  rural  areas  since  one  of  the  ways 
in  which  a  licensee  may  satisfy  the 
substantial  service  requirement  is  to 
demonstrate  that  it  is  providing  service 
to  unserved  or  underserved  areas,  which 
are  often  rural  areas. 


B.  Rights  and  Obligations  ofEA 
Licensees  in  the  Lower  230  Channels 

1.  Treatment  of  Incumbents 

a.  Definition  of  Incumbent 

14.  Background.  In  the  Commission's 
800  MHz  SAfB  Second  Report  and  Order 
the  Commission  declined  to  adopt  a 
mandatory,  relocation  plan  for 
incumbents  on  the  lower  230  channels. 
The  Commission  concluded  that 
incumbent  licensees,  on  these 
frequencies  should  be  allowed  to 
continue  to  operate  under  their  existing 
authorizations,  and  that  geographic  area 
licensees  would  be  required  to  provide 
protection  to  all  co-channel  systems 
within  their  licensing  areas.  'The 
Commission  also  adopted  operating 
parameters  for  incumbents  that  would 
give  them  a  reasonable  opportunity  to 
expand  their  systems. 

is.  Discussion.  Section  90.693  sets 
forth,  specific  conditions  under  which 
"grandfathered"  licensees  can  modify 
their  systems.  The  Commission  received 
a  request  to  clarify  §  90.393(al  of  its 
rules.  The  term  "incumbent  licensees." 
in  §  90.693(a)  of  its  rules,  refers  to  both 
SMR  and  non-SMR  licensees  that 
obtained  licenses  or  filed  applications 
on  or  before  December  IS,  1995. 

b.  Expansion  and  Flexibilify  Rights  of 
Lower  Channel  Incumbents 

16.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  concluded  that  while 
geographic  licensing  is  appropriate  for 
the  lower  230  channels,  some  additional 
flexibility  is  appropriate  for  incumbents 
on  these  channels  to  facilitate 
modifications  and  limited  expansion  of 
their  systems.  The  Commission  stated 
that  it  would  allow  incumbents  on  the 
lower  230  channels  to  make  system 
modifications  within  their  interference 
contours  without  prior  Commission 
approval.  Thus,  an  incumbent  licensee 
that  desires  to  make  modifications  to  its 
existing  system,  such  as  adding  new 
transmitters  and  altering  its  coverage 
area,  will  be  able  to  do  so  with  the 
concurrence  of  all  affected  incumbents, 
so  long  as  such  an  incumbent  does  not 
expand  the  18  dBn  interference  contour 
of  its  system.  Moreover,  licensees  who 
do  not  receive  the  consent  of  all 
incumbent  affected  licensees,  will  be 
able  to  make  similar  modifications 
within  their  22  dB^  signal  strength 
interference  contour  and  licensees  who 
do  not  desire  to  make  modifications 
may  continue  to  operate  within  their 
existing  systems.  'The  Commission 
emphasized  that  the  revised  interference 
standard  protects  incumbents  only 
against  EA  licensees,  not  against  other 


incumbents.  As  such,  the  protection  that 
one  incumbent  must  provide  to  another 
incumbent  continues  to  be  governed  by  ^ 
§  90.e21(b)  of  the  Commission's  rules.  In 
the  absence  of  consent  of  all  affected 
incumbent  licensees,  incumbent 
licensees  must  locate  their  stations  at 
least  seventy  miles  from  the  facilities  of 
any  other  incumbent  or  comply  vrith  the 
co-channel  separation  standards 
established  in  the  Commission's  short- 
spacing  rules. 

17.  Discussion.  The  Commission 
concludes  that  incumbent  licensees 
seeking  to  utilize  an  18  dB^  signal 
strength  interference  contour  shall  first 
seek  to  obtain  the  consent  of  affected  co- 
channel  incumbents.  However,  if  that 
consent  is  withheld,  the  incumbent 
licensee  may  provide,  in  lieu  of  consent, 
a  statement  from  a  certified  frequency 
coordinator  that  a  modification  will  not 
cause  interference  to  adjacent  licensees. 

18.  Consistent  with  S§  90.B21(b)(4) 
and  90.621(b)(6)  of  the  Commission's 
rules,  it  believes  that  the  "originally- 
licensed"  contour  should  be  calculated 
using  the  maximum  ERP  and  the  actual 
HAAT  along  each  radial.  The  short 
spacing  table  protects  existing  licensees 
at  maximum  power,  and  actual  HAAT 
in  the  direction  of  the  co-channel 
station.  The  Commission  believes  that 
these  protection  criteria  will  provide 
more  flexibility  to  incumbent  licensees 
and  are  consistent  with  §90.693  of  its 
rules. 

c.  Converting  Site-Specific  Licenses  to 
Geographic  Licenses 

19.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  allowed  incumbents  on  the 
lower  230  channels  to  combine  their 
site-specific  licenses  into  single 
geographic  licenses  to  provide  them 
with  the  same  flexibility  and  reduced 
administrative  burden  that  geographic 
licensing  affords  to  EA  licensees. 
Because  the  Commission  adopted  the  18 
dB|i  contour  rather  than  the  22  dB|i 
contour,  where  the  incumbent  licensee 
has  obtained  the  consent  of  all  affected 
parties,  as  the  benchmark  for  defining 
an  incumbent  licensee's  protected 
service  area,  the  Commission  used  the 
contiguous  and  overlapping  16  dB^ 
contours  of  the  incumbent's  previously 
authorized  sites  to  define  the  scope  of 
the  incumbent's  geographic  license.  The 
Commission  stated  t^at  once  the 
geographic  license  has  been  issued, 
incumbents  will  not  be  required  to 
obtain  prior  Commission  approval  or 
provide  subsequent  notification  to  add 
or  modify  facilities  that  do  not  extend 
the  licensee's  18  dBji  interference 
contour.  Additionally,  licensees  that  do 
not  receive  the  consent  of  ail  affected 


p&rties  may  follow  the  same  process 
utilizing  their  22  dB|i  signal  strength 
contour,  rather  than  the  18  dBn  contour 

20.  Discussion.  Petitioners  contend 
that  incumbents'  geographic  licenses 
should  include  areas  where  an 
incumbent's  interference  contours  do 
not  overlap,  but  where  no  other  licensee 
could  place  a  transmitter  because  of  the 
Commission's  interference  protection 
rules.  The  Commission  declines  to 
expand  an  incumbent's  geographic 
license  beyond  the  contours  of  its 
individual  site  licenses.  The 
Commission  finds  that  inclusion  of 
areas  that  are  outside  of  an  incumbent's 
interference  contours  within  the 
incumbent's  geographic  license  would 
be  contrary  to  its  objective  of 
prohibiting  encroachment  by 
incumbents  on  the  geographic  area 
licensee's  operations.  Additionally,  the 
Commission  clarifies  that  in  defining 
the  scope  of  an  incumbent's  geographic 
license  area,  the  Commission  includes 
external  base  stations  that  are  already 
constructed  and  operational  and  interior 
sites  that  are  constructed  within  the 
particular  construction  period 
applicable  to  the  incumbent.  Once  the 
geographic  license  has  been  issued, 
facilities  that  are  added  within  an 
incumbent's  existing  footprint  and  that 
are  not  subject  to  prior  approval  by  the 
Commission  will  not  be  subject  to 
construction  requirements. 

2.  Co-channel  Interference  Protection 

21.  Background.  In  the  Commission's 
800  MHz  SMR  Second  Report  and 
Order,  the  Commission  concluded  that 
additional  flexibility  was  needed  for 
lower  230  channel  incumbent  licensees 
to  facilitate  modifications  and  limited 
expansion  of  their  systems.  The 
Commission  determined  that  additional 
flexibility  for  the  lower  230  channel 
incumbent  licensee  was  appropriate 
because  these  channels  were  subject  to 
an  application  freeze  and  geographic 
licensing  of  these  channels  would  not 
occuj  until  after  the  upper  200  channel 
auction  was  completed  and  upper  2(X) 
channel  incumbent  licensees  were 
relocated  to  the  lower  channels. 

22.  Because  the  Commission  adopted 
an  18  dBuV/m  standard,  which  gives 
incumbent  licensees  greater  flexibility 
to  expand,  the  Commission  adopted 
stricter  interference  protection  criteria 
to  ensure  that  EA  licensees  do  not 
interfere  with  incumbents'  operations. 
Specifically,  the  Commission  further 
determined  that  incumbent  licensees 
who  currently  utilize  the  40  dB^  signal 
strength  contour  for  their  service  area 
contour  and  22  dB|i  signal  strength 
contour  for  their  interference  contour 
will  bo  permitted  to  use  their  18  dB)i 
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signal  strength  contour  for  their 
interference  contour  as  long  as  they 
obtain  the  consent  of  all  affected  parties, 
in  particular,  EA  licensees  are  required 
to  either:  locate  their  stations  at  least 
173  km  (107  miles)  bom  the  licensed 
coordinates  of  any  incumbent  licensee, 
or  comply  with  co-channel  separation 
standards  based  on  a  36/lS  dB|iV/m 
standard,  rather  than  the  previously 
applicable  40/22  dB(iV/m  standard.  EA 
licensees  must  ensure  that  the  18  dB(iV/ 
m  signal  strength  contour  of  a  proposed 
station  does  not  encroach  upon  the  36 
d6)iV/m  signal  strength  contour  of  an 
incumbent  licensee's  existing  stations. 

23.  Discvssion.  The  Commission 
clarifies  that  incumbent  licensees  on  the 
lower  230  channels  will  be  protected  by 
EA  licensees  only  on  the  basis  of  the  36/ 
18  dB^V/m  contour  analysis  of  the 
incumbent's  e?dsting  station,  even  if  an 
incumbent  licensee  has  expanded  its 
operation  throughout  its  18  dB^V/m 
contour.  An  incumbent  licensee's ' 
protection  extends  only  to  its  36  dBjiV/ 
m  signal  strength  contour.  The 
Commission  further  clarifies  that  where 
the  co-channel  separation  requirements 
in  $90.62 1(b)  of  its  rules  have  afforded 
certain  licensees  greater  interference 
protection,  those  standards  will 
continue  to  apply. 

3.  Regulatory  Classification  of  EA 
Licensees  on  the  Lower  230  Channels 

24.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  concluded  that  the 
Commission  would  presumptively 
classify  SMR  winners  of  EA  licenses  on 
the  lower  230  channels  as  CMRS 
providers,  because  the  Commission 
anticipates  that  most  applicants  for 
these  licenses  will  be  SMR  applicants 
who  seek  to  provide  interconnected 
service  and  thus  meet  the  definition  of 
CMRS.  However,  the  Commission  stated 
that  it  would  allow  SMR  applicants  and 
licensees  to  overcome  this  presumption 
by  demonstrating  that  their  service  does 
not  meet  the  CMRS  definition.  In  the 
800  MHz  Memorandum  Opinion  and 
Order,  the  Commission  determined  that 
both  SMRs  and  non-SMRs  would  be 
eligible  to  obtain  licenses  for  the  150 
General  Category  channels.  Thus,  where 
an  EA  license  is  obtained  by  a  non-SMR 
operator,  the  CMRS  presumption  is 
inapplicable.  In  the  event  that  EA 
licenses  are  awarded  to  Public  Safety, 
Industrial/Land  Transportation  or 
Business  licensees,  for  example,  such 
licensees  will  be  classified  as  PMRS 
providers. 

25.  Discussion.  The  Commission 
declines  to  re-designate  the  lower  80 
channels  for  non-SMR  use,  as  well  as  for 
SMR  use.  The  Commission  designated 


the  lower  80  SMR  channels  for  use  in 
SMR  systems  based  on  a  significant 
increase  in  the  number  of  applicants  for 
800  MHz  trunked  systems  and  private 
users  seeking  service  from  SMR 
operators.  The  Commission  anticipates 
that  SMR  providers'  demand  for  the 
lower  80  channels  will  be  increased  by 
geographic  area  licensing  of  the  upper 
200  chaimels  and  its  mandatory 
relocation  policy. 

26.  The  Commission  also  clarifies  that 
construction  requirements  in  §  90.68S(b) 
are  applicable  to  all  EA  licensees  in  the 
lower  230  channels  without  distinction 
between  those  classified  as  CMRS  and 
those  classified  as  PMRS.  In  addition, 
the  Commission  clarifies  that  EA 
licensees  in  the  lower  230  channels  are 
permitted  to  switch  between  CMRS  and 
PMRS  service  in  these  channels. 

C.  Relocation  of  Incumbents  from  the 
Upper  200  Channels 

1 .  Relocation  Negotiations 

27.  Background.  In  the  800  MHz  First 
Report  and  Order,  the  Commission 
established  procedures  for  the 
mandatory  relocation  of  incumbent 
licensees  from  the  upper  200  to  the 
lower  230  channels  on  the  800  MHz 
SMR  band.  The  Commission  established 
a  three-phase  process  for  the  relocation 
of  incumbents.  Phase  I  comprises  a  one- 
year  voluntary  negotiation.  If  no 
agreement  is  reached  in  phase  I,  the  EA 
licensee  may  initiate  Phase  11,  a  one-year 
mandatory  negotiation  period  during 
which  the  parties  are  required  to 
negotiate  in  "good  faith."  If  the  parties 
still  fail  to  reach  an  agreement,  the  EA 
licensee  may  then  initiate  Phase  ID, 
which  is  an  involimtary  relocation  of 
the  incumbent's  system.  The 
Commission  determined  that 
incumbents  on  the  upper  200  channels 
woiUd  not  be  subject  to  mandatory 
relocation  unless  the  EA  Ucensee 
provided  the  incumbent  with 
"comparable  facilities"  without  any 
significant  disruption  in  the 
incumbent's  operations. 

28.  In  the  800  MHz  Second  Report 
and  Order,  the  Commission  defined 
comparable  facilities  as  facilities  that 
will  provide  the  same  level  of  service  as 
the  incumbent  licensee's  existing 
facilities,  from  the  perspective  of  the 
end  user.  The  Commission  identified 
four  factors  relevant  to  this 
determination:  system,  capacity,  quality 
of  service  and  operating  costs. 

29.  Discussion.  In  the  800  MHz 
Memorandum  Opinion  and  Order  on 
Reconsideration,  the  Commission 
reduced  the  original  two-year 
mandatory  negotiation  period  to  one 
year,  concluding  that  a  one-year 


voluntary  and  one  year  mandatory 
negotiation  period  would  provide 
parties  with  the  flexibility  to  negotiate 
voluntarily  while  ensuring  that 
relocation  occurs  expeditiously. 
Accordingly,  the  Commission  declines 
to  further  reduce  the  negotiation  period. 
In  addition,  the  Commission  declines  to 
establish  a  time  period  after  which  an 
incumbent  would  have  the  ability  to 
terminate  the  relocation  process  if  it 
does  not  reach  agreement  with  the  EA 
licensee.  Allowing  incumbents  to 
terminate  the  relocation  process  after  a 
certain  period  of  time  may  encourage 
some  incumbents  to  refrain  from 
negotiating  in  good  faith. 

2.  Comparable  Facilities 

a.  System 

30.  In  the  800  MHz  Second  Report 
and  Order,  the  Commission  defined 
"system"  functionally  from  the  end 
user's  point  of  view.  A  system  is 
comprised  of  base  station  facilities  that 
operate  on  an  integrated  basis  to  provide 
service  to  a  common  end  user,  and  all 
mobile  imits  associated  with  those  base 
stations.  A  system  can  include  multiple- 
licensed  facilities  that  share  a  common 
switch  or  are  otherwise  operated  as  a 
unitary  system,  provided  that  an  end 
user  has  the  ability  to  access  all  such 
facilities.  Although  the  Commission 
defined  "system"  broadly  to  provide 
incumbent  licensees  flexibility  to 
continue  meeting  their  customers' 
needs,  the  Commission  specifically 
excluded  from  its  definition  facilities 
that  are  operationally  separate  and 
managed  systems  that  are  comprised  of 
individual  licenses. 

31.  Discussion.  The  Commission 
agrees  with  petitioners  that  its 
definition  of  "system"  should  include 
redundant  mobile  units  and  a  redundant 
backbone,  but  only  to  the  extent  that 
they  are  necessary  to  effect  a  relocation 
that  is  transparent  to  the  end  user.  The 
Commission  declines  to  engage  in 
specific  detailed  analysis  of  the  various 
individual  components  that  potentially 
could  be  included  in  a  system.  To 
determine  whether  a  specific 
component  is  part  of  a  system.  EA 
licensees  are  required  to  look  to  the 
function  of  the  component  and  consider 
whether  the  equipment  in  question  is 
part  of  a  unitary  system  providing 
service  to  the  end  user. 

32.  Furthermore,  the  Commission 
declines  to  expand  its  definition  of 
"system"  to  include  commonly 
managed  systems  that  are  comprised  of 
individual  licenses.  To  the  extent  that  a 
manager  operates  separately  licensed 
facilities  as  a  unitary  system,  that  could 
meet  the  Commission's  definition  of 


"system,"  such  operation  would  be 
likely  to  conflict  with  the  licensees' 
obligation  under  Section  310(d)  of  the 
Communications  Act  to  retain  exclusive 
responsibility  for  the  operation  and 
control  of  authorized  facilities.  To  the 
extent  that  such  facilities  are  kept 
operationally  separate,  they  are 
excluded  from  the  Commission's 
definition  of  "system." 

b.  Capacity 

33.  Background.  To  comply  with  the 
Commission's  capacity  requirements,  an 
EA  licensee  must  provide  an  incumbent 
licensee  with  equivalent  channel 
capacity.  The  Commission  defined 
chaimel  capacity  as  the  same  niunber  of 
channels  with  the  same  bandwidth  that 
is  currently  available  to  the  end  user.  If 
a  different  channel  configuration  is 
used,  it  must  have  the  same  overall 
capacity  as  the  original  configuration. 
Accordingly,  comparable  channel 
capacity  requires  equivalent  signaling 
capability,  baud  rate  and  access  time. 

34.  Discussion.  The  Commission  does 
not  believe  that  retuning  requires  the 
exact  channel  spacing  that  the 
incumbent  licensee  had  on  the  upper 
200  channels.  Because  of  the  large 
number  of  incumbent  licensees 
presently  licensed  on  the  lower  230 
channels,  the  Commission  believes  that 
some  relocated  licensees  will  not 
receive  the  exact  channel  spacing  that 
the  relocated  licensees  had  on  the  upper 
200  channels.  In  these  situations  the  EA 
licensee  must  configure  the  system  in  a 
way  that  does  not  compromise  channel 
capacity  and  must  reimburse  the 
incumbent  for  the  increased  cost  of 
operating  the  reconfigured  system. 

c.  Operating  Costs 

i.  Increased  Operating  Costs 

35.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  defined  operating  costs  as 
costs  that  affect  the  delivery  of  services 
to  the  end  user.  The  Commission  stated 
that  if  the  EA  licensee  provides  facilities 
that  entail  higher  operating  costs  than 
the  operating  cost  of  the  incumbent's 
previous  system,  and  the  cost  increase 
is  a  direct  result  of  the  relocation  of  the 
system,  the  EA  licensee  must 
compensate  the  incumbent  licensee  for 
the  difference. 

36.  Discussion.  The  (Commission 
disagrees  with  one  petitioner  that 
contended  that  the  Commission  ^led  to 
provide  for  these  increased  costs.  In  the 
800  MHz  Second  Report  and  Order,  the 
Commission  explained  that  operating 
costs  associated  with  the  relocation 
might  consist  of  either  increased 
recurring  costs  associated  with  the 


replacement  bcilities  or  increased 
maintenance  costs.  Accordingly,  if  a 
higher  power  tran,smitter  or  larger 
antennas  are  necessitated  by  relocation, 
the  incumbent  should  be  compensated 
for  any  additional  rental  payments, 
increased  utiUty  fees,  or  increased 
maintenance  costs  associated  with  the 
new  transmitter  or  antennas. 

ii.  Cost  Recovery  Period 

37.  Background.  While  the 
Commission  concluded  in  the  800  MHz 
Second  Report  and  Order  that  EA 
licensees  should  be  responsible  for 
increased  operating  costs  caused  by 
relocation,  it  noted  that  identifying 
whether  increased  costs  are  attributable 
to  relocation  becomes  more  difficult 
over  time.  The  Commission  therefore 
determined  not  to  impose  this 
obligation  indefinitely,  but  stated  that 
the  EA  licensees'  obligation  to  pay 
increased  costs  will  end  five  years  after 
relocation  has  occurred.  The 
Commission  concluded  that  a  five-year 
payment  period  appropriately  balances 
the  interest  of  EA  licensees  and 
relocated  incumbents. 

38.  Discussion.  The  Commission 
declines  to  lengthen  the  cost  recovery 
period  from  a  five  to  a  ten-year  period. 
A  five-year  period  will  facilitate  the 
speedy  resolution  of  relocation  issues. 
'The  Commission  believes  the  rationale 
the  Commission  provided  in  the 
.Kiicrowave  Relocation  Cost  Sharing  First 
Report  and  Order,  61  FR  29679  (June  12, 
1996)  is  equally  applicable  to  the 
relocation  of  SMR  facilities.  The  five- 
year  cost  recovery  period  is  not  unfair 

to  incimibent  licensees  because  after 
five  years  many  incumbents  would  have 
been  forced  to  bear  some  of  these  costs 
themselves,  even  if  they  had  not  been 
relocated  by  the  EA  licensee.  The 
Commission  also  notes  that  a  five-year 
period  provides  incumbent  licensees 
adequate  time  to  budget,  plan  and 
allocate  resources  to  meet  these 
expenses  upon  the  expiration  of  the  cost 
recovery  period. 

39.  In  addition,  the  Commission 
declines  to  reduce  the  cost  recovery 
period  to  three  years.  The  Commission 
does  not  believe  that  costs  incurred 
beyond  a  three-year  period  would  be 
"speculative  and  beyond  the  realm  of 
[the]  cost  reimbursement  parameters." 
Tbe  five-year  period  is  not  unfair  to  EA 
licensees  and  thus,  the  Commission 
declines  to  reduce  the  period  to  three 
years. 

3.  Other  Payment  Issues 

a.  Timing  of  Payments  to  Incumbents 

40.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 


l^mmission  stated  that  reimbursement 
payments  for  relocation  are  due  (a) 
when  the  incumbent  licensee  has  been 
fully  relocated,  and  (b)  the  frequencies 
are  free  and  clear, 

41 .  Discussion.  The  Commission 
reiterates  that  payment  of  relocation 
costs  will  not  be  due  until  the 
incumbent  has  been  fully  relocated  and 
the  frequencies  are  fiee  and  clear.  The 
Commission  believes  that  this  approach 
promotes  a  more  expeditious  relocation 
process  by  establishing  a  definite  time  at 
which  reimbursement  is  due.  However, 
the  Commission  notes  that  parties  are 
free  to  negotiate  when  reimbursement  of 
relocation  costs  will  occur,  and  may 
agree  to  reimbursement  as  such 
expenses  are  incurred. 

b.  Compensable  Costs 

42.  Background,  hi  the  800  MHz 
Second  Report  and  Order,  the 
Oimmission  concluded  that 
reimbursable  relocation  costs  could 
include  incumbent  transaction  expenses 
such  as  legal  and  consulting  fees, 
configuration  of  antennas,  increased 
rental  space,  and  administrative  costs 
However,  because  the  Commission 
wanted  to  encourage  a  fast  relocation 
process  free  of  disputes,  it  determined 
that  the  bulk  of  compensable  costs 
should  be  tied  as  closely  as  possible  to 
actual  equipment  costs.  Therefore,  the 
Commission  required  EA  licensees  to 
reimburse  incumbents  only  for  those 
transaction  expenses  that  are  directly 
attributable  to  the  relocation,  subject  to 

a  cap  of  two  percent  of  the  hard  costs 
involved. 

43.  The  Commission  declines  to 
require  compensation  to  end  users  of 
incimibent  licetisee  systems,  because 
such  compensation  would  be 
inconsistent  with  the  Commission's 
determination  that  the  bulk  of 
compensable  costs  should  be  tied  as 
closely  as  possible  to  the  licensee's 
actual  equipment  co.sts. 

D.  Partitioning  and  Disaggregation  for 
BOO  MHz  and  900  MHz  Licensees 

44.  Background  In  the  BOO  MHz 
Second  Report  and  Order,  the 
Commission  adopted  flexible 
partitioning  and  disaggregation  rules  for 
all  licensees  in  tbe  800  MHz  and  900 
MHz  SMR  service.  Specifically,  the 
Commission  extended  partitioning  to  all 
incumbent  and  EA  licensees  on  both  the 
upper  200  and  lower  230  channels  of 
the  800  MHz  SMR  senice  and  to  all 
incumbent  and  Major  Trading  Area 
(MTA)  licensees  on  the  200  channels  of 
the  900  MHz  service.  Similarly,  the 
Commission  concluded  that  all 
incumbent  and  EA  hcensees  in  the  8(X) 
MHz  SMR  service  and  all  incumbent 
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and  MTA  licensees  in  the  900  MHz 
SMR  service  should  be  allowed  to 
disaggregate  portions  of  their  spectrum. 

45.  Discussion.  The  Conunission 
clarifies  that  in  the  800  MHz  Second 
Report  and  Order,  it  determined  that  its 
partitioning  and  disaggregation  rules 
should  apply  to  all  licensees  in  all  SMR 
channel  blocks  with  no  distinction  on 
the  basis  of  licensee's  regulatory 
classification  as  PMRS  or  CMRS. 
Application  of  the  partitioning  and 
disaggregation  rules  to  PMRS  licensees 
will  result  in  more  efficient  use  of  the 
spectrum  by  allowing  licensees  to 
transfer  part  of  their  spectrum  to  a  party 
that  more  highly  values  it. 

B.  Competitive  Bidding  Issues 

1.  Auctionability 

46.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Conunission  concluded  that  competitive 
bidding  is  an  appropriate  licensing 
mechanism  for  the  General  Category  and 
lower  80  channels  of  the  800  MHz  SMR 
service.  The  Commission  concluded 
that  the  800  MHz  SMR  service  satisfies 
the  criteria  set  forth  by  Congress  for 
determining  when  competitive  bidding 
should  be  used.  The  Commission  noted 
that  under  its  rules  a  diverse  group  of 
applicants,  including  incumbent 
licensees  and  potential  new  providers  of 
this  service,  will  be  able  to  participate 
in  the  auction  process  because 
eligibility  for  EA  licenses  will  not  be 
restricted.  Finally,  the  Commission 
adopted  special  provisions  for  small 
businesses  seeking  EA  licenses. 

47.  Discussion.  The  Commission 
reafiSrms  its  conclusion  that  competitive 
bidding  is  the  appropriate  tool  to 
resolve  mutually  exclusive  license 
applications  for  the  General  Category 
and  lower  80  channels  of  the  800  MHz 
SMR  service.  The  Commission 
continues  to  believe  that  competitive 
bidding  furthers  the  public  interest  by 
promoting  rapid  deployment  of  service, 
fostering  competition,  recovering  a 
portion  of  the  value  of  two  spec^um  for 
the  public,  and  encouraging  efficient 
spectnmi  use.  The  Conunission  has 
previously  construed  S  309(j)(6)(E)  to 
mean  that  it  has  an  obligation  to  attempt 
to  avoid  mutual  exclusivity  by  the 
methods  prescribed  therein  only  when 
it  would  further  the  public  interest  goals 
of  §  309(  j)(3).  In  the  course  of  this 
proceeding,  the  Conunission  has 
evaluated  the  appropriateness  of  various 
licensing  mechanisms  for  the  800  MHz 
SMR  service.  No  new  arguments  are 
raised  that  would  persuade  the 
Conunission  to  reconsider  the  adoption 
of  EA  licensing  for  the  800  MHz  SMR 
service.  The  Commission  emphasizes 


that  geographic  area  licensing  offers  a 
flexible,  licensing  scheme  that 
eliminates  the  need  for  many  of  the 
complicated  and  biudensome  licensing 
pro«dures  that  hampered  SMR 
development  in  the  past.  By 
determining  that  it  would  not  be  in  the 
public  interest  to  implement  other 
licensing  schemes  or  processes  that 
avoid  mutual  exclusivity,  the 
Commission  has  fulfilled  its  obligation 
under  section  309(j)(6)(E). 

48.  Congress  has  exempted  certain 
classes  of  licensees  from  the  competitive 
bidding  process  in  §  309(j)(2).  The 
Commission  previously  determined  that 
the  public  safety  radio  services 
exemption  does  not  entitle  individual 
users  to  remove  licenses  fi'om  auctions 
licensing  simply  by  claiming  a  public 
safety  use.  Thus,  contrary  to  petitioners' 
contentions,  the  exemption  cloes  not 
apply  to  spectrum  that  is  allocated  for 
SMR  use  and  which  has  already  been 
determined  to  be  auctionable. 

2.  Eligibility 

49.  Background  In  the  800  MHz 
Second  Report  and  Order  and  the  800 
MHz  Memorandum  Opinion  and  Order 
the  Commission  concluded  that  General 
Category  and  lower  80  channels  would 
be  licensed  on  a  geographic  basis  and 
subject  to  competitive  bidding  to  resolve 
mutually  exclusive  applications.  Earlier, 
in  the  800  MHz  SMR  First  Report  and 
Order,  the  Commission  concluded  based 
on  comments  in  the  proceeding  and  on 
its  licensing  records  that  the  primary 
demand  for  General  Category  channels 
came  from  SMR  operators.  When  the 
Commission  froze  General  Category 
licensing  in  199S,  the  Commission 
noted  that  the  number  of  SMR 
applications  for  these  channels  had 
risen  markedly  and,  as  such,  the 
Commission  believed  that  such  activity 
is  itself  an  indication  that  demand  for 
the  spectrum  exists.  Moreover,  as  a 
result  of  geographic  area  licensing  on 
the  upper  200  channels,  there  is  a 
substantial  demand  for  General  Category 
channels  among  legitimate  small  SMR 
operators,  including  incumbents  that 
relocate  from  the  upper  200  channels. 

50.  Discussion.  The  Commission 
continues  to  believe  that  the  lower  80 
and  General  Category  chaimels  of  the 
800  MHz  SMR  service  should  be 
licensed  through  competitive  bidding 
and  open  to  all  parties,  as  opposed  to 
incumbents  solely.  The  Commission  has 
determined  that  it  will  maintain  open 
eligibility  and  the  requirement  that 
incumbents  participate  in  competitive 
bidding.  The  Commission  believes  that 
open  eligibility  will  foster  competition 
and  residt  in  a  diverse  group  of  800 
MHz  SMR  providers,  and  that  the 


competitive  bidding  process  will 
adequately  deter  speculation.  These 
rules  are  consistent  with  the  rules  for 
other  CMRS  services,  and  encourage  the 
participaUon  of  diverse  provider  that  are 
serious  enough  to  meet  the  requirements 
of  the  competitive  bidding  process. 

51.  The  Commission  does  not  believe 
that  its  approach  will  harm  the  interests 
of  non-commercial  licensees  by 
requiring  them  to  compete  for  spectrum 
with  commercial  systems.  In  the  800 
MHz  Second  Report  and  Order,  the 
Commission  noted  there  are  several 
ways  in  which  non-SMRs  can  benefit 
bom  its  geographic  licensing  rules.  For 
example,  non-commercial  operators 
may  not  only  apply  individually  for 
geographic  area  licenses  they  may  also 
participate  in  joint  ventures  (with  other 
non-conunercial  operators  or  with 
commercial  service  providersi  or  obtain 
spectrum  through  partitioning  and 
disaggregation  to  meet  their  spectrum 
needs.  The  Commission  also  expects 
that  geographic  area  licensing  of  SMR 
and  General  Category  spectrum  will  &ee 
up  non-SMR  spectrum  in  the  800  MHz 
band,  providing  more  options  for  non- 
commercial operators  where  availability 
of  General  Category  spectrum  is  limited. 
Finally,  the  Commission  is  continuing 
with  its  initiatives  to  provide  sufficient 
spectrum  for  non-commercial 
operations  through  its  Reforming 
proceeding. 

52.  The  Cxunmission  emphasizes  that 
non-SMR  operators  are  eligible  to  hold 
licenses  in  the  lower  80  SMR  channels, 
however  these  channels  continue  to  be 
designated  for  SMR  use  only.  While  the 
Commission  concludes  that  non-SMR 
are  eligible  for  licensing,  it  emphasizes 
that  this  in  no  way  affects  its  decision 
to  license  General  Category  and  lower 
80  channels  geographically,  with 
mutually  exclusive  applications 
reserved  through  competitive  bidding 
with  open  eligibility. 

3.  Competitive  Bidding  Design 

a.  License  Grouping 

53.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  stated  that  "to  expedite  the 
process  of  auctioning  the  lower  80  and 
General  Category  EA  licenses,  it  would 
auction  these  licenses  using  the  five 
regional  groups  that  were  used  for  the 
regional  narrowband  Personal 
Communications  Services  (PCS) 
auction:  Northeast.  South,  Midwest, 
Central,  and  West." 

54.  Discussion.  The  Commission 
amends  the  method  by  which  it  will 
group  licenses  for  auction.  While  the 
Commission  continues  to  believe  that 
licenses  should  be  grouped  for 


competitive  bidding  purposes  in  a 
manner  that  will  reduce  the 
administrative  burden  on  auction 
participants,  particularly  small 
businesses,  the  Commission  will  not  use 
the  five  regional  groups  based  on  Basic 
Trading  Areas  that  were  used  in  the 
regional  narrowband  PCS  auction. 
Instead,  the  Commission  will  direct  the 
Bureau  to  determine,  pursuant  to  its 
delegated  authority,  what  groups,  if  any 
should  be  established  for  auctioning  the 
lower  80  and  General  Category  EA 
licenses.  The  Balanced  Budget  Act  of 
1997  provides  that  "before  the  issuance 
of  bidding  rules, "  the  Commission  must 
pro\ide  adequate  time  for  pariies  to 
comment  on  proposed  auction 
procedures.  It  has  been  the  Bureau's 
practice  to  issue  a  Public  Notice  seeking 
comment  on  auction-specific 
operational  issues  well  in  advance  of 
the  application  deadline  for  each 
auction.  The  Commission  therefore 
concludes  that  the  Bureau,  under  its 
existing  delegated  authority  and  in 
accordance  with  the  Balanced  Budget 
Act  of  1997,  should  seek  further 
comment  on  license  grouping  and 
auction  sequence,  prior  to  the  .start  of 
the  800  MHz  auction, 

b.  Upfront  Payments 

55.  Background.  Chirrently.  applicants 
have  the  option  to  check  "all  markets" 
on  their  short-form  applications  but 
submit  an  upfront  payment  to  cover 
only  those  licenses  on  which  they 
actually  intend  to  bid  in  any  one  round. 
Permitting  the  selection  of  "all  markets" 
gives  bidders  the  flexibility  to  pursue 
back-up  strategies  in  the  event  they  are 
imable  to  obtain  their  first  choice  of 
licenses. 

56.  Discussion.  The  Commission  has 
expressly  rejected  argtunents  made  by 
those  that  oppose  the  use  of  an  "all 
markets"  box.  A  bidder  must  submit  an 
upfront  payment  sufficient  to  meet  the 
eligibility  requirements  for  any 
combination  of  licenses  on  which  it 
might  wish  to  bid  in  a  round.  This  rule 
forces  bidders  to  make  a  payment  that 
reflects  their  level  of  interest  and 
protects  against  speculation.  Moreover, 
the  Commission  continues  to  believe 
that  bidders  should  have  the  flexibility 
to  ptu'sue  back-up  strategies  if  they  are 
unable  to  obtain  their  first  choice  of 
licenses.  As  demonstrated  by  all  recent 
auctions,  providing  bidders  flexibility  is 
crucial  to  an  efficient  auction  and 
optimiun  license  assignment.  Therefore, 
the  Commission  will  retain  the  current 
rules,  which  permit  use  of  the  "all 
markets  "  box  and  require  an  upfront- 
payment  that  corresponds  to  the  number 
of  licenses  on  which  a  bidder 
anticipates  bidding  in  any  one  rotmd. 


c.  Delegated  Authority 

57.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  delegated  to  the  Bureau  the 
authority  to  implement  many  of  the 
Commission's  rules  pertaining  to 
auctions  procedures.  This  included  the 
authority  to  conduct  auctions; 
administer  applications,  payment, 
licenses,  grant,  and  denial  procedures; 
and  determine  upfront  and  down 
payment  amounts. 

58.  Discussion.  The  Commission  notes 
that  §  0.131  of  its  rules  gives  delegated 
authority  to  the  Bureau  to  implement  all 
of  the  rules  pertaining  to  auction 
procedures.  The  Commission  concludes 
that  the  delegation  of  authority  to  the 
Bureau  is  valid  as  it  concerns  inherently 
procedural  rather  than  substantive 
issues  and  is,  therefore,  in  compliance 
with  its  rules.  Furthermore,  the 
Commission's  delegation  of  authority  is 
in  compliance  with  the  APA.  Pursuant 
to  5  use.  Section  553(b),  an  agency 
may  modify  procedural  rules  without 
notice  and  comment.  Because  the 
actions  delegated  to  the  Bureau  are 
procedural  in  nature  and  do  not  affect 
the  substantive  rights  of  interested 
parties,  the  Commission's  delegation  of 
authority  falls  within  that  exception. 

4.  Treatment  of  Designated  Entities 
a.  Installment  Payments 

59.  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  deferred  to  its  Part  1 
proceeding  the  decision  on  whether  to 
adopt  installment  payments  in  the  lower 
80  and  General  Category  channels.  The 
Commission  determined  in  its  Part  I 
Third  Report  and  Order,  63  FR  2315 
(|anuar>'  15, 1998).  released  in 
December  of  1997,  that  installment 
payments  should  not  be  used  in  the 
immediate  future  as  a  means  of 
financing  small-business  participation 
in  its  auction  program. 

60.  Discussion.  In  the  Part  1  Third 
Report  and  Order,  the  Commission 
considered  its  use  of  installment 
payment  plans  for  future  auctions.  On 
the  basis  of  the  record  in  that 
proceeding  and  the  record  developed  on 
installment  payment  financing  for  the 
broadband  PCS  C  block  service  and  on 
recent  decisions  eliminating  installment 
payment  financing  for  LMDS  and  800 
MHz  SMR  (upper  200  chaimels),  the 
Commission  concluded  that,  until 
further  notice,  the  Commission  should 
no  longer  offer  such  plans  as  a  means  of 
financing  small  businesses  and  other 
designated  entities  seeking  spectrum 
licenses.  The  Conunission  notes  that 
this  conclusion  was  subject  to  its 
request  for  comment  in  the  Second 


Further  Notice  of  Proposed  Rulemaking 
portion  of  the  Port  1  Third  Report  and 
Order  on  installment  pavment  issues 
and  means  other  than  bidding  credits 
and  installment  payments  by  which  the 
Commission  might  facilitate  the 
participation  of  small  businesses  in  its 
spectnun  auction  program. 

6 1 .  The  Commission  believes  that  the 
public  interest  is  best  served  by  going 
forward  with  the  auction  of  the  lower  80 
and  General  Category  channels  without 
extending  installment  pa>'ments  to 
licensees.  In  place  of  installment 
payments,  the  Commission  established 
larger  bidding  credits  to  provide  for  the 
interests  of  small  business  bidders.  The 
Commission  believes  thai  its  adoption 
of  the  larger  bidding  credit  both  fiilfilb 
the  mandate  of  Section  309(j)  to  provide 
small  businesses  with  the  opportunity 
to  participate  in  auctions  and  ensure 
that  new  services  are  offered  to  the 
public  without  delay. 

b.  Designated  Entity  Provisions 

62-  Background.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  sought  comment  on  the 
type  of  designated  entity  provisions  that 
should  be  incorporated  into  its 
competitive  bidding  procedures  for  the 
lower  80  and  Genei^  Category' 
channels.  The  Commission  requested 
comment  on  the  possibility  that,  in 
addition  to  small  business  provisions, 
separate  provisions  for  women-  and 
minority-owned  entities  should  be 
adopted  for  the  lower  80  and  General 
Category  channels.  In  the  800  MHz 
Second  Report  and  Order,  the 
Commission  determined  that  it  had  not 
developed  a  record  sufficient  to  sustain 
gender-  and  minority-based  measures  in 
the  lower  80  and  General  Category 
licenses  based  on  the  standard 
established  by  the  Adarand  decision. 
Additionally,  the  Commission  noted  the 
record  was  insufficient  to  support  any 
gender-based  provisions  under  the 
intermediate  scrutiny  standard 
established  in  the  V^tl  decision.  Based 
upon  the  record  in  that  proceeding,  the 
Commission  adopted  bidding  credits 
solely  for  applicants  qualifying  as  small 
businesses.  "The  Commission  believed 
these  provisions  would  provide  small 
businesses  with  a  meaningful 
opportimity  to  obtain  licenses  for  the 
lower  80  and  General  Category 
channels.  Moreover,  many  women-  and 
minority-owned  entities  are  small 
businesses  and  will  therefore  qualify  for 
these  provisions.  As  such,  these 
provisions  met  Congress'  goal  of 
promoting  wide  dissemination  of 
licenses  in  this  spectrum. 

63.  Discussion.  In  light  of  the 
Supreme  Court's  recent  decisions,  the 
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Commission  considered  its  statutory 

obligations  to  (1)  award  spectrum 
licenses  expeditiously  and  to  promote 
the  rapid  deployment  of  new  services  to 
the  public  without  judicial  delays,  and 
(2)  disseminate  licenses  among  a  wide 
variety  of  applicants,  including 
designated  entities.  The  designated 
entity  bidding  credits  adopted  for  the 
800  MHz  service  are  gender-  and 
minority-neutral  but  specifically  target 
small  businesses.  Auction  results 
indicate  that  many  of  the  small 
businesses  participating  in  auction^  are 
also  women-  and  minority-owned, 
therefore  effectively  furthering 
Congress'  objective  of  disseminating 
licenses  among  a  wide  variety  of 
applicants. 

V.  Conclusion 

64.  The  Commission  believes  that  the 
revisions  and  clarifications  of  its  rules 
adopted  in  this  Memomndum  Opinion 
and  Order  on  Reconsideration  are 
necessary  to  finalize  its  implementation 
of  a  new  licensing  framework  for  SMR 
systems  that  strikes  a  fair  and  equitable 
balance  between  the  competing  interests 
of  800  MHz  SMR  licensees  who  seek  to 
provide  local  service  and  those  desiring 
to  provide  geographic  area  service.  The 
Commission  further  believes  that  the 
revisions  and  clari£cations  of  its  rules 
will  facilitate  the  rapid  implementation 
of  wide-area  licensing  in  the  SMR 
service  and  advance  the  public  interest 
by  fostering  the  economic  growth  of 
competitive  new  services. 

VT.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

65.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  a  Supplemental  Final 
Regulatory  Flexibility  Analysis 
(Supplemental  FRFA)  of  the  possible 
impact  on  small  entities  of  the  changes 
in  its  rules  adopted  in  this 
Memorandum  Opinion  and  Order  on 
Reconsideration.  The  Office  of  Public 
Affairs,  Reference  Operations  Division, 
will  send  a  copy  of  the  Memorandum 
Opinion  and  Order  on  Reconsideration, 
including  the  Supplemental  FRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  the  RFA. 

B.  Paperwork  Reduction  Act  of  1995 
Analysis 

66.  This  Memorandum  Opinion  and 
Order  on  Reconsideration  contains  a 
modified  information  collection  that  the 
Commission  is  submitting  to  the  Office 
of  Management  and  Budget  requesting 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 


Vn.  Supplemental  Final  Regulatory 
Flexibility  Analysis 

67.  As  required  bv  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  8031  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Second 
Farther  Notice  of  Proposed  Rulemaking 
(Second  Further  Noticel  in  this 
proceeding.  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Second  Further  Notice, 
including  the  IRFA.  A  Final  Regulatory 
Flexibility  Analysis  (FRFA)  was 
incorporated  in  Appendix  D  of  the 
subsequent  Second  Report  and  Order  in 
this  proceeding.  The  Commission 
received  eight  petitions  for 
reconsideration  in  response  to  the  800 
MHz  Second  Report  and  Order.  The 
Memomndum  Opinion  and  Order  on 
Reconsideration  addresses  those 
reconsideration  petitions.  This 
associated  Supplemental  Final 
Regulatory  Flexibility  Analysis 
(Supplemental  FRFA)  reflects  revised  or 
additional  information  to  that  contained 
in  the  FRFA.  This  Supplemental  FRFA 
is  thus  limited  to  matters  raised  in 
response  to  the  800  MHz  Second  Report 
and  Order  and  addressed  in  this 
Memorandum  Opinion  and  Order  on 
Reconsideration.  This  Supplemental 
FRFA  conforms  to  the  RFA,  as  amended 
by  the  Contract  with  America 
Advancement  Act  of  1996. 

A.  Need  for  and  Purpose  of  this  Action 

68.  In  the  800  MHz  Second  Report 
and  Order,  the  Commission  established 
a  flexible  regulatory  scheme  for  the  800 
MHz  Specialized  Mobile  Radio  (SMR) 
service  to  promote  efficient  licensing 
and  enhance  the  service's  competitive 
potential  in  the  commercial  mobile 
radio  marketplace.  The  rules  adopted,  in 
the  800  MHz  Second  Report  and  Order, 
also  implement  Congress'  goal  of 
regulatory  symmetry  in  the  regulation  of 
competing  commercial  mobile  radio 
services  (CMRS)  as  described  in 
Sections  3(n)and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  153(n),  332 
(Communications  Act),  as  amended  by 
Title  VI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  In  the 
Second  Report  and  Order,  the 
Commission  also  adopted  rules 
regarding  competitive  bidding  for  the 
remaining  800  MHz  SMR  spectrum 
based  on  Section  309(  j)  of  the 
Communications  Act,  47  U.S.C.  309(j), 
which  authorizes  the  Commission  to  use 
auctions  to  select  among  mutually 
exclusive  initial  applications  in  certain 
services,  including  the  800  MHz  SMR 
service.  The  actions  taken  in  this 
Memorandum  Opinion  and  Order  on 


Reconsideration  are  in  response  to 
petitions  for  reconsideration  or 
clarification  of  the  800  MHz  Second 
Report  and  Order.  Throughout  this 
proceeding,  the  Commission  has  sought 
to  promote  Congress'  goal  of  regulatory 
parity  for  all  commercial  mobile  radio 
services,  and  to  encourage  the 
participation  of  a  wide  variety  of 
applicants,  including  small  businesses, 
in  the  SMR  industry.  In  addition,  the 
Commission  has  sought  to  establish 
rules  for  the  SMR  services  that  will 
streamline  the  licensing  process  and 
provide  a  flexible  operating 
environment  for  licensees,  foster 
competition,  and  promote  the  delivery 
of  service  to  all  areas  of  the  country, 
including  rural  areas. 

B.  Summary  of  Significant  Issues  Raised 
in  Response  to  the  Final  Regulatory 
Flexibility  Analysis 

69.  No  reconsideration  petitions  were 
submitted  in  response  to  the  FRFA. 
However,  small  business-related  issues 
were  raised  indirectly  by  some  parties 
filing  petitions  for  reconsideration  of  the 
800  MHz  Second  Report  and  Order. 
Several  petitions  concerned  the 
potential  impact  of  some  of  the 
Commission's  proposals  on  small 
entities,  especially  on  certain  inciunbent 
800  MHz  SMR  licensees.  In  Section  E, 
infra,  the  Commission  describes  its 
actions  taken  in  response  to  petitions 
that  raised  small  entity-related  issues,  as 
well  as  significant  alternatives 
considered. 

70.  In  the  800  MHz  Second  Report 
and  Order,  the  Commission  adopted 
geographic  area  licensing  for  the  lower 
230  800  MHz  SMR  channels  in  order  to 
facilitate  the  evolution  of  larger  800 
MHz  SMR  systems  covering  wider  areas 
and  offering  commercial  services  to 
rival  other  wireless  telephony  services. 
Some  petitioners  that  were  not  SMR 
licensees  opposed  this  plan  arguing  that 
it  was  unsuitable  to  the  needs  of 
smaller,  private  systems,  which  do  not 
seek  to  cover  large  geographic  areas  in 
the  manner  of  commercial  service 
providers. 

71.  In  the  800  MHz  Second  Report 
and  Order,  the  Commission  adopted  a 
portion  of  a  proposal  set  forth  by  a 
number  of  inciunbent  800  MHz  SMR 
licensees  ("Industry  Proposal")  and 
allotted  three  contiguous  50-channel 
blocks  from  the  former  General  Category 
block  of  channels.  Some  petitioners 
argued  that  auctioning  such  large 
contiguous  blocks  would  not  suit  the 
needs  of  smaller  SMR  and  non-SMR 
systems,  which  typically  trunk  smaller 
numbers  of  non-contiguous  channels. 
These  petitioners  argued  that  large 
blocks  of  contiguous  channels  could  be 


prohibitively  expensive  to  bid  for  at 
auction,  thereby  limiting  the 
opportunities  for  smaller  operators  to 
take  advantage  of  geographic  area 
licensing.  One  petitioner  argued  that  the 
150  General  Category  Chaimels  should 
be  auctioned  on  a  single-channel  basis. 

72.  In  the  800  MHz  Second  Report 
and  Order,  the  Commission  adopted 
construction  requirements  for  the  lower 
230  channels  requiring  EA  licensees  to 
provide  coverage  to  one-third  of  the 
population  within  three  years  of  initial 
license  grant  and  to  two-thirds  of  the 
population  within  five  years  of  license 
grant.  However,  as  an  alternative  to 
meeting  applicable  construction 
requirements,  the  Commission  allowed 
EA  licensees  in  the  lower  230  channels 
to  provide  "substantial  service"  to  their 
geographic  license  area  within  five  years 
of  license  grant.  The  Commission  foimd 
that  more  flexible  construction 
requirements  enhance  rapid  deployment 
of  new  technologies  and  services  and 
wiU  expedite  service  to  rural  areas.  The 
Commission  stated  that  a  licensee  could 
satisfy  the  substantial  service 
requirement  by  demonstrating  that  it  is 
providing  a  technologically  innovative 
service  or  that  it  is  providing  service  to 
unserved  or  underserved  areas.  Two 
petitiooers  argued  that  the  Commission 
should  eliminate  the  substantial  service 
test  and  impose  specific  channel  usage 
requirements. 

73.  In  the  800  MHz  Second  Report 
and  Order,  the  Commission  concluded 
that  competitive  bidding  is  an 
appropriate  licensing  mechanism  for  the 
Lower  80  channels  and  the  General 
Category  chaimels.  Several  petitioners 
request  that  the  Commission  use 
procedures  other  than  competitive 
bidding  to  license  the  800  MHz  SMR 
service.  In  essence,  petitioners  contend 
that  this  band  does  not  fit  within  the 
Congressional  criteria  for  auctions 
because  the  General  Category  and  lower 
80  chaimeis  of  the  800  MHz  SMR  band 
do  not  meet  the  original  statutory 
criteria  governing  auctionability 
contained  in  Section  309(j)  of  the 
Communications  Act,  or  the  criteria  as 
amended  by  the  enactment  of  the 
Balanced  Budget  Act  of  1997.  Several 
petitioners  contend  that  Section 
309(j)(6)(E)  of  the  Communications  Act 
prohibits  the  Commission  from 
conducting  an  auction  unless  it  first 
attempts  alternative  licensing 
mechanisms  to  avoid  mutual 
exclusivity. 

74.  Several  petitioners  contend  that 
the  Commission  should  limit 
participation  in  the  BOO  MHz  SMR 
auction  to  SMR  and/or  non-SMR 
incumbents.  PCIA,  for  example,  believes 
that  the  Commission  should  limit 


eligibility  for  geographic  area  licenses  to 
those  incumbent  licensees  who  provide 
coverage  to  70  percent  of  their  market 
areas.  It  further  argues  that  the  rules 
adopted  in  the  800  MHz  Second  Report 
and  Order  will  encourage  the  filing  of 
applications  for  anti-competitive  or 
speculative  purposes,  which  may  result 
in  high  license  costs  and  degradation  of 
service  to  the  public. 

75.  Two  petitioners  contended  that 
the  Commission  should  retain 
installment  payments  for  the  lower  80 
and  General  Category  800  MHz  SMR 
licenses  on  the  grounds  that  installment 
payments  are  the  most  significant 
option  for  the  provision  of  meaningful 
small  business  participation  in  the 
spectrum  auctions  as  they  allow  SMR 
operators  to  pay  for  the  license  out  of 
the  profits  generated  through  the 
provision  of  SMR  service.  In  the  Part  1 
Third  Report  and  Order,  released  in 
December  of  1997,  the  Commission 
subsequentiy  determined  that 
installment  payments  should  not  be 
used  in  the  immediate  future  as  a  means 
of  financing  small-business 
participation  in  the  auction  program. 

76.  Finally,  one  petitioner  argued  that, 
in  addition  to  small  business  provisions, 
separate  bidding  credit  provisions  for 
women-  and  minority-owned  entities 
should  be  adopted  for  the  lower  80  and 
General  Category  chaimels. 

C.  Description  and  Number  of  Small 
Entities  to  Which  the  Rules  Will  Apply 

77.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  Commission's  rules.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization."  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independenUy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
estabhshed  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  NaUonvtide.  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jurisdiction  "  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50.000."  As  of 
1992.  there  were  approximately  85.006 


such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties. 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  goverrunental  entities.  "Thus,  of 
the  85,006  goverrunental  entities,  the 
Commission  estimate  that  81.600  (91 
percent)  are  small  entities. 

78.  The  rules  adopted  in  the 
Memorandum  Opinion  and  Order  on 
Reconsideration  will  affect  all  small 
entities  that  hold  or  seek  to  acquire  800 
MHz  SMR  licenses.  Under  these  rules. 
Economic  Area  (EA)  licenses  will  be 
granted  on  a  market  area  basis,  instead 
of  site-by-site  and  mutually  exclusive 
applications  will  be  resolved  through 
competitive  bidding  procedures.  As 
noted,  a  FRFA  was  incorporated  into  the 
800  MHz  Second  Report  and  Order.  In 
that  analysis,  the  Commission  described 
the  small  entities  that  might  be 
significantly  affected  at  that  time  by  the 
rules  adopted  in  the  800  MHz  Second 
Report  and  Order.  Those  entities 
include  existing,  800  MHz  SMR 
operators  and  new  entrants  into  the  800 
MHz  SMR  market.  To  ensure  the  more 
meaningful  participation  of  small 
business  entities  in  the  auction  for 
geographic  area  800  MHz  SMR  licenses, 
the  Commission,  adopted  a  two-tieied 
definition  of  small  businesses  in  the  800 
MHz  Second  Report  and  Order.  A  very 
small  business  will  be  defined  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $3  million.  A 
small  business  will  be  defined  as  an 
entity  that,  together  with  affiliates  and 
coBtrolling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  SI  5  million.  "The  Small 
Business  Administration  (SBA)  has 
approved  these  definitions  for  the  lower 
80  SMR  channels  and  General  Category 
channels. 

79.  Based  on  the  revised 
channelization  plan  adopted  in  the 
Memorandum  Opinion  and  Order  on 
Reconsideration,  the  Commission 
anticipates  that  a  total  of  3.850  EA 
licenses  will  be  auctioned  in  the  lower 
230  channels  of  the  800  MHz  SMR 
service.  This  figured  is  derived  by 
multiplying  the  total  number  of  EAs 
(175)  by  the  number  of  channel  blocks 
(22)  in  the  lower  230  channels.  No  party 
submitting  or  commenting  on  the 
petitions  for  reconsideration  giving  rise 
to  this  Memorandum  Opinion  and 
Order  on  Reconsideration  commented 
on  the  potential  number  of  small 
entities  that  might  participate  in  the 
auction  of  the  lower  230  channels  and 
no  reasonable  estimate  can  be  made. 
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80.  The  Conunission  does  not  know 
how  many  800  MHz  SMR  service 
providers  have  annua)  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  SIS  million  in  revenues.  In  the 
auction  of  the  upper  200  channels  of  the 
800  MHz  SMR  service,  there  were  524 
licenses  won  by  winning  bidders,  of 
which  38  licenses  were  won  by  small  or 
very  small  businesses.  There  is  no  basis 
to  determine,  of  the  3.8S0  geographic 
area  licenses  to  be  auctioned  in  the 
lower  230  channels,  the  number  of 
licenses  that  will  be  awarded  to  small  or 
very  small  businesses. 

D.  Summary  of  Projected  Reporting, 
ftecordkeeping  and  Other  Compliance 
Requirements 

81.  With  one  exception,  this 
Memorandum  Opinion  and  Order  on 
Reconsideration  does  not  impose  any 
additional  recordkeeping  or  other 
compliance  requirements  beyond  the 
requirements  contained  in  the  800  MHz 
Second  Report  and  Order.  Incumbent 
licensees  seeking  to  utilize  an  18  dB\i 
signal  strength  interference  contour  and 
that  are  unsuccessful  in  obtaining  the 
consent  of  affected  co-chaxmel 
incumbents,  may  submit  to  any  certified 
frequency  coordinator  an  engineering 
study  showing  that  interference  will  not 
occur,  together  with  proof  that  the 
incumbent  licensee  has  sought  consent. 

E.  Steps  Taken  to  Minimize  Any 
Significant  Economic  Burdens  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

82.  In  awarding  geographic  area  800 
MHz  licenses  in  the  lower  230  channels, 
the  Conunission  is  committed  to 
meeting  the  statutory  objectives  of 
promoting  economic  opportunity  and 
competition,  of  avoiding  excessive 
concentration  of  licenses,  and  of 
ensuring  access  to  new  and  iimovative 
technologies  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.  In  order  to  ensure  the  more 
meaningful  participation  of  small 
business  entities  in  the  800  MHz 
auctions,  the  Commission  has  adopted  a 
two-tier  definition  of  small  businesses. 
This  approach  will  give  qualif>'ing  small 
businesses  bidding  flexibility.  Small 
businesses  will  receive  a  25  percent 
bidding  credit  and  very  small 
businesses  will  receive  a  35  percent 
bidding  credit. 

83.  A  niunber  of  petitioners  requested 
that  the  Commission  reconsider  its 
decision  to  license  the  150  General 
Category  channels  in  three  contiguous 
50-channel  blocks.  These  petitioners 


generally  supported  the  licensing  of 
smaller  channel  blocks  as  a  means  of 
enabling  small  businesses  and  new 
entrants  to  acquire  spectrum  in  the  800 
MHz  SMR  service.  Recognizing  these 
concerns,  the  Commission  has 
determined  that  the  General  Category 
chaimels  will  be  licensed  in  six 
contiguous  25-chaimel  blocks,  rather 
than  three  contiguous  50-cbannel 
blocks.  A  significant  portion  of 
incumbent  licensees  on  the  General 
Category  frequencies  are  small 
businesses  and  are  licensed  for  only  a 
few  channels  in  the  band.  Auctioning 
licenses  for  General  Category  Channels 
in  smaller  channel  blocks  will  provide 
these  small  business  incumbents  with 
greater  opportunities  to  take  advantage 
of  geographic  area  licensing.  In 
addition,  it  will  encourage  new  entrant 
participation  in  the  provision  of  800 
MHz  services.  Changing  the  block  size 
from  50  channels  to  25  channels  will 
provide  small  entities  with  the 
opportunity  to  acquire  smaller  amounts 
of  spectrum  consistent  with  their 
financial  means  and  technological 
needs.  By  further  facilitating  small 
business  and  new  entrant  participation 
in  the  provision  of  800  MHz  services, 
this  channel  plan  fulfills  the 
Commission's  statutory  mandate  of 
promoting  economic  opportunity  for  a 
wide  variety  of  applicants  and  avoiding 
an'excessive  concentration  of  licenses. 
At  the  same  time,  licensing  in  25- 
channel  blocks  will  allow  entities 
desiring  large  contiguous  blocks  of 
spectrum  to  pursue  such  spectnun  in 
the  General  Category. 

84.  In  concluding  that  licensing  the 
General  Category  channels  in  bleaks  of 
25  strikes  a  better  balance  between  the 
competing  needs  of  different  licensees, 
the  Commission  also  rejected  one 
petitioner's  proposal  to  license  channels 
on  an  individual  basis.  The  Commission 
does  not  believe  the  public  interest 
would  be  served  by  licensing  on  a 
chaimel-by-chaimel  basis,  because  this 
method  of  licensing  would  be 
administratively  burdensome  given  the 
large  number  of  chaimels  involved. 
Single  channel  licensing  would  also  be 
inconsistent  with  the  needs  of 
applicants  that  require  blocks  of 
contiguous  spectrum  and  would  not 
foster  the  kind  of  technological 
advancements  that  would  allow  SMR 
licensees,  which  typically  operate 
multichannel  systems,  to  compete  with 
other  CMRS  licensees. 

85.  In  the  800  MHZ  Second  Report 
and  Order,  the  Commission  adopted 
construction  requirements  for  the  lower 
230  chaimels  that  required  EA  licensees 
to  provide  coverage  to  one-third  of  the 
population  within  three  years  of  initial 


license  grant  and  to  two-thirds  of  the 
population  within  five  years  of  license 
grant.  However,  as  an  alternative  to 
those  construction  requirements,  the 
Commission  stated  that  EA  licensees  in 
the  lower  230  chaimels  could  provide 
"substantial  service  '  to  their  geographic 
license  area  within  five  years  of  license 
grant.  One  petitioner  asked  the 
Commission  to  eliminate  the  substantial 
service  test  and  require  that 
construction  standards  be  met  on  a  "per 
channel"  basis.  The  Commission  has 
rejected  the  petitioner's  request  because 
the  Commission  believes  that 
maintaining  the  substantial  service 
option  as  an  alternative  to  meeting 
applicable  construction  requirements 
will  facilitate  build-out  in  rural  areas, 
encourage  licensees  to  provide  new 
service,  and  enable  new  entrants  to 
satisfy  the  Commission's  coverage 
requirements  in  geographic  areas  where 
incumbents  are  already  substantially 
built  out.  The  Commission  believes  that 
rural  service  providers  as  well  as  new 
entrants  are  likely  to  include  small 
businesses,  and  thus  retaining  the 
"substantial  service"  option  should 
benefit  small  businesses.  Giving 
licensees  flexibility  to  satisfy  the 
"substantial  service"  option  in  different 
ways  should  benefit  small  businesses. 
86.  In  the  Second  Report  and  Order, 
the  Commission  concluded  that 
incumbent  licensees  may  add  or  modify 
sites  within  their  existing  22  dB)i 
interference  contours  without  prior 
Commission  approval,  and  may  use 
their  18  dBu  interference  contour  as  the 
basis  for  modifying  or  expanding  their 
systems  provided  that  they  obtain  the 
consent  of  all  co-channel  incumbents 
potentially  affected  by  the  use  of  this 
standard.  Three  petitioners  suggested 
that  the  Commission  clarify  that  an 
incumbent  licensee  on  the  lower  230 
channels  seeking  to  modify  its  system 
using  its  18  dB)i  interference  contour 
may,  in  the  absence  of  consent  from 
affected  incumbents,  provide  a 
statement  from  a  certified  frequency 
advisory  committee  that  a  modification 
will  not  cause  interference  to  adjacent 
licensees.  In  response  to  this  request  the 
Conunission  clarified  that  incumbent 
licensees  seeking  to  utilize  an  18  dB|i 
signal  strength  interference  contour  and 
that  are  unsuccessful  in  obtaining  the 
consent  of  affected  co-chaimel 
incumbents,  may  submit  to  any  certified 
frequency  coordinator  an  engineering 
study  showing  that  interference  will  not 
occur  together  with  proof  that  the 
incumbent  licensee  has  sought  consent. 
Adopting  this  alternative  will  provide  a 
balance  between  incumbent  licensee 
flexibility  and  inounbent  licensee 


protection,  including  small  business 
inciunbent  licensees.  This  alternative 
reduces  unnecessary  regulatory  burdens 
on  licensees  and  administrative  costs  on 
the  industry,  and  thereby  benefits 
consiuners. 

87.  Two  petitioners  contended  that 
incumbents'  geographic  licenses  should 
include  areas  where  an  incumbent's 
interference  contoiu^  do  not  overlap, 
but  where  no  other  licensee  could  place 
a  transmitter  because  of  the 
Commission's  interference  rules.  The 
Commission  considered  and  rejected 
this  proposal,  finding  that  inclusion  of 
areas  outside  of  an  incumbent's 
interference  contours  would  be  contrary 
to  its  objective  of  prohibiting 
encroachment  on  the  geographic  area 
licensee's  operations.  Incumbents 
seeking  to  expand  their  contours, 
including  small  businesses  may 
participate  in  the  auction  of  geographic 
area  licenses  or  seek  partitioning 
agreements  with  geographic  area 
licensees. 

88.  A  number  of  petitioners  have 
requested  that  the  Commission 
reconsider  its  decision  to  grant  mutually 
exclusive  applications  for  geographic 
area  licenses  in  the  lower  230  channels 
through  competitive  bidding.  Balancing 
various  interests,  the  Commission  has 
affirmed  the  use  of  competitive  bidding 
to  grant  mutually  exclusive  800  MHz 
SMR  licenses.  The  Conunission  also 
reaffirms  its  conclusion  in  the  BOO  MHz 
Second  Report  and  Order  that  mutually 
exclusive  applications  for  the  lower  230 
channels  are  auctionable  under  the 
Commission's  auction  authority,  as 
amended  by  the  Balanced  Budget  Act  of 
1997.  Under  the  Commission's  rules, 
incumbent  licensees  and  potential  new 
providers  of  this  service,  including 
small  businesses,  will  be  able  to 
participate  in  the  auction  process 
because  the  Commission  has  decided 
not  to  restrict  eligibility  for  EA  licenses. 

89.  Some  petitioners  contend  that  the 
administrative  procedures  associated 
with  assigning  geographic  area  licenses 
through  auctions  are  not  as  efficient  as 
site-specific  licensing.  The  Commission 
disagrees  with  those  petitioners  and 
reiterates  the  advantages  to  both  the 
Commission  and  licensees  of  geographic 
area  licensing.  The  Commission  again 
emphasizes  that  geographic  area 
licensing  offers  a  flexible,  licensing 
scheme  that  eliminates  the  need  for 
many  of  the  complicated  and 
b'u-densome  licensing  procedures  that 
hampered  SMR  development  in  the 
past.  Small  businesses  will  be  among 
those  licensees  that  will  benefit  from  the 
advantages  of  a  flexible  and  less 
burdensome  licensing  scheme. 


90.  Several  petitioners  asked  the 
Commission  to  limit  participation  in  the 
800  MHz  SMR  auction  to  SMR  and/or 
non-SMR  incumbents.  The  Commission 
specifically  considered  and  rejected  a 
proposal  to  limit  eligibility  for 
geographic  area  licenses  to  incumbents 
providing  coverage  to  70  percent  or 
more  of  tiheir  market  areas.  In  rejecting 
the.se  proposals,  the  Commission 
concluded  that  market  forces,  not 
regulation,  should  determine 
participation  in  competitive  bidding  for 
geographic  area  licenses.  The 
Commission  concluded  that  the 
competitive  bidding  process  will 
adequately  deter  speculation  and  that 
open  eligibility  will  foster  competition 
and  result  in  a  diverse  group  of  BOO 
MHz  SMR  providers,  including  small 
businesses. 

91 .  In  the  800  MHz  Second  Report 
and  Order,  the  Commission  stated  that 
to  expedite  the  auctioning  of  EA 
licenses  for  the  lower  230  channels,  the 
Commission  would  auction  these 
licenses  using  the  five  regional  groups 
that  were  used  for  the  regional 
narrowband  Personal  Communications 
Services  (PCS)  auction.  On 
reconsideration,  the  Commission 
clarifies  the  method  by  which  the 
Commission  will  group  licenses  for 
auction.  While  the  Commission 
continues  to  believe  that  licenses  should 
be  grouped  for  competitive  bidding 
purposes  in  a  manner  that  will  reduce 
the  administrative  burden  on  auction 
participants,  particularly  small 
businesses,  the  Commission  will  not  use 
the  five  regional  groups  based  on  Basic 
Trading  ,\reas  that  were  used  in  the 
regional  narrowband  PCS  auction. 
Instead,  the  Commission  direct  the 
Bureau  to  seek  comment  on  license 
groupings  and  determine,  pursuant  to 
its  delegated  authority,  what  groups,  if 
any.  should  be  established  for 
auctioning  the  lower  80  and  General 
Category  EA  licenses. 

92.  The  Commission  declined  to 
reconsider  its  decision  in  the  Pari  1 
Third  Report  and  Order  to  suspend  the 
availability  of  installment  payment 
financing  for  small  businesses 
participating  in  the  auction  of  the  lower 
230  channels  of  the  BOO  MHz  SMR 
service.  To  balance  the  impact  of  this 
decision  on  small  businesses,  in  the  800 
MHz  Second  Report  and  Order,  the 
Commission  established  larger  bidding 
credits  for  qualifying  entities.  The 
Commission  believes  that  the  larger 
bidding  credit  will  provide  small 
businesses  with  adequate  opportunities 
to  participate  in  the  800  MHz  SMR 
auction. 

93.  The  Commission  has  also  rejected 
one  petitioner's  contention  that  the 


Commission  is  required  to  incorporate 
gender-  and  minority-based  provisions 
into  its  competitive  bidding  procedures 
Recent  U.S.  Supreme  Court  decisions 
has  created  legal  uncertainty  on  whether 
special  auction  provisions  for  minorities 
and  women  could  withstand  a 
constitutional  challenge.  The  designated 
entity  bidding  credits  adopted  for  the 
800  MHz  ser\Mce  are  gender-  and 
minority-neutral  but  specifically  target 
small  businesses.  Auction  results 
indicate  that  many  of  the  small 
businesses  participating  in  auctions  are 
also  women-  and  mmorit\'-owned. 
therefore  effectively  furthering 
Congress'  objective  of  disseminating 
licenses  among  a  wide  variety  of 
applicants. 

F.  Report  to  Congress 

94.  The  Commission  will  send  a  copy 
of  this  Memorandum  Opinion  and 
Order  on  Reconsideration,  including 
this  Supplemental  FRFA.  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  In  addition,  the  Commission  will 
send  a  copy  of  the  Memorandum 
Opinion  and  Order  on  Reconsidervtion. 
including  this  Supplemental  FRFA.  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Ordering  Qauaes 

95.  Authority  for  issuance  of  this 
Memorandum  Opinion  and  Order  on 
Reconsideration  is  contained  in 
Sections  4(il.  303(r),  and  309<i)  of  the 
Commuiucations  Act  of  1934,  as 
amended.  47  U.S.C.  154(i).  303(r), 
309(j). 

96.  Accordingly,  it  is  ordered  that  the 
petitions  for  reconsideration  or 
clarification  filed  by  the  parties  listed  in 
the  attachment  are  granted  in  part  to  the 
extent  provided  herein,  and  otherwise 
are  denied. 

97.  It  is  furthered  ordered  thai  the 
Conunission's  rules,  are  amended  It  is 
further  ordered  that  the  provisions  of 
this  Memorandum  Opinion  and  Order 
on  Reconsideration  and  the 
Commission's  rules,  as  amended  in  the 
rule  changes,  shall  become  effective 
February  18,  2000. 

98.  It  is  furthered  ordered  that  the 
Commission's  Office  of  Public  Affairs. 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Memorandum 
Opinion  and  Order  on  Reconsideration, 
including  the  Supplemental  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  90 

Administrative  practice  and 
procedure.  Business  and  industry. 
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Common  carriers.  Communications 
equipment,  Radio. 
Federal  Communicatioiu  Comniiflslon. 
Magalie  Bftmjiii  Salas, 

Secretary. 

Rule  Changes 

Part  90  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4.  251-2,  303.  309.  and 
332.  48  Stat.  1066.  1082,  as  amended;  47 
U  S.C.  154,  251-2,  303.  309  and  332.  unless 
otherwise  noted. 

2.  Section  90.615  is  revised  to  read  as 
follows: 

$90,615  Spectrum  blocks  available  In  the 
General  Category  (or  800  MHz  SMR  General 
Category. 

Table  1.— 806-821/851-866  MHz 
Band  Channels  (150  Channels) 


Spectnjm  block 

Channel  Nos. 

D 

D1 

E 

El  

F 

1  through  25 
26  through  50 
51  through  75 
76  ttirough  100 
101  through  125 
126  through  150 

3.  Section  90.619  is  amended  by 
revising  the  "General  Category  (12 
Channels)"  entries  in  Table  4A  in 
paragraph  (a)(5).  Table  12  in  paragraph 
(b)(8),  the  "General  Category  (5 
Channels)"  entries  in  Table  16  in 
paragraph  (b)(9).  Table  20  in  paragraph 
fb)(10).  and  the  "General  Category  (18 
Channels)"  entries  in  Table  24  in 
paragraph  (b)(ll)  to  read  as  follows: 

{90.619    Frequencies  available  for  use  in 
the  U.S  TMexIco  and  U,S/Canada  bordw 


(5^    •    " 

Table  4A.— United  States-Mexico 
Border  Area,  SMR  and  General 
Categories  806-821/851-866 
MHz  Band  (95  Channels) 

|EA-Based  SMR  Category  (83  Channels)) 


Spectnim  BkKk 


Ctiannel  Nos. 


General  Category  (12  Channels) 

0 

D1 

E  .__ 

El 

F 

F1  

355-395 
278-316 
356-396 
277-317 
357-397 

(b)  •   *  * 
(8)  •  «  • 

TABLE  12.— SMR  and  General 
Categories— 95  Channels 

[Regions  1 .  4,  5,  6) 


Spectrum  bkxk 


Ctiannel  Nos. 


EA-Based  SMR  Category  (90  Channels) 


A 

B 

C 


Q  through  V 


None 

463  through  480 

493  through  510,  523 
through  540.  553 
through  570,  583 
through  600 

None 


General  Category  (5  Channels) 


D 

None 

D1  

30 

E  

60 

El  

90 

F  

120 

F1  

ISO 

(9)  •   •   • 

Table  16.— SMR  and  General 
Categories — 60  Channels 

[Region  2] 


Spectmm  Block 


Channel  Nos. 


General  Category  (5  Channels) 


d 

di 

E 

El  

18 
36 

54-72 
90 

F 

F1  

None 
None 

(10)  *  *  • 

Table  20.— SMR  and  General 
Categories  (135  Channels) 

[Region  3] 


Spectrum  BkKk 


Channel  ttes. 


SMR  Category  (120  Channels) 


G  through  V 


417  through  420 
421  through  440.  457 

through  480 
497  through  520.  537 

through  560.  577 

through  600 
None 


General  Category  (15  Ctiannels) 


D 

01  _ 

E 

38-39-40 

158-159 

78-79-80 

El  

F  

160-198 

F1  „ 

199-200 

Table  24.— (Regions  7.8)  SMR  and 
General  Categories— 190  Chan- 
nels 


Spectrum  Bkxk 


Channel  Nos. 


General  Category  (18  Channels) 


D.. 
DI  . 
E  ... 
E1  . 
F  ... 
F1   . 


35  through  37 
38  through  40 
75  through  77 
78  through  80 
115  through  117 
118  through  120 


4.  Section  90.621  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(1)  and  (b)(3)  introductory  text  to 
read  as  follows: 

i  90.621     Selectton  and  assignment  of 
frequencies. 


(b)  Stations  authorized  on  b^ueocies 
listed  in  this  Subpart,  except  for  those 
stations  authorized  pursuant  to 
paragraph  (g)  of  this  section  and  EA- 
based  and  MTA-based  SMR  systems, 
will  be  a^orded  protection  solely  on  the 
basis  of  fixed  distance  separation 
criteria.  For  Channel  Blocks  A.  through 
V,  as  set  forth  in  $90.91 7(d).  the 
separation  between  co-channel  systems 
will  be  a  minimum  of  113  km  (70  mi) 
with  one  exception.  For  incumbent 
licensees  in  Chaimel  Blocks  D  through 
V,  that  have  received  the  consent  of  all 
affected  parties  or  a  certified  frequency 
coordinator  to  utilize  an  18  liB^V/m 
signal  strength  interference  contour  (see 
S  90.693).  the  separation  between  co- 
channel  systems  will  be  a  minimum  of 
1 73  km  (107  mi).  The  following 
exceptions  to  these  separations  shall 
apply: 

(1)  Except  as  indicated  in  paragraph 
(b)(4)  of  this  section,  no  station  in 
Channel  Blocks  A  through  V  shall  be 
less  than  169  km  (105  mi)  distant  from 
a  co-chaimel  station  that  has  been 
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(11)' 


granted  channel  exclusivity  and 
authorized  1  kW  ERP  on  any  of  the 
following  mountaintop  sites:  Santiago 
Peak.  Sierra  Peak.  Mount  Lukens, 
Mount  Wilson  (California).  Except  as 
indicated  in  paragraph  (b)(4)  of  this 
.section,  no  incumbent  licensee  in 
Channel  Blocks  D  through  V  that  has 
received  the  consent  of  all  affected 
parties  or  a  certiffed  frequency 
coordinator  to  utilize  an  18  dBpV/m 
signal  strength  interference  contoiu- 
shall  be  less  than  229  km  (142  mi) 
distant  from  a  co-channel  station  that 
has  been  granted  channel  exclusivity 
and  authorized  1  kW  ERP  on  any  of  the 
following  mountaintop  sites:  Santiago 
Peak.  Sierra  Peak.  Moimt  Lukens. 
Mount  Wilson  (California). 

*  >  •  *  a 

(3)  Except  as  indicated  in  paragraph 
(b)(4)  of  this  section,  stations  in  Channel 
Blocks  A  through  V  that  have  been 
granted  channel  exclusivity  and  are 
located  in  the  State  of  Washington  at  the 
locations  listed  below  shall  be  separated 
from  co-chaimel  stations  by  a  minimum 
of  169  km  (105  mi).  Except  as  indicated 
in  paragraph  (b)(4)  of  this  section, 
incumbent  licensees  in  Channel  Blocks 
D  through  V  that  have  received  the 
consent  of  all  affected  parties  or  a 
certified  frequency  coordinator  to  utilize 
an  18  [IBpV/m  signal  strength 
interference  contour,  have  been  granted 
channel  exclusivity  and  are  located  in 
the  State  of  Washington  at  the  locations 
listed  below  shall  be  separated  from  co- 
chaimel  stations  by  a  minimum  of  229 
km  (142  mi).  Locations  within  one  mile 
of  the  geographical  coordinates  listed  in 
the  table  below  will  be  considered  to  be 
at  that  site. 

•  •        •        *        * 

5.  Section  90.693  is  revised  to  read  as 
follows: 

S  90.693    Grandfsttwrtng  provision*  (or 
IncumlMnt  Ucansaas. 

(a)  General  provisions.  These 
provisions  apply  to  "incumbent 
licensees",  sdl  800  MHz  licensees 
authorized  in  the  806-821/851-866 
MHz  band  who  obtained  licenses  or 
filed  applications  on  or  before  December 
15, 1995. 

(b)  Spectrum  blocks  A  through  V.  An 
incumbent  licensee's  service  area  shall 
be  defined  by  its  originally  licensed  40 
dB^V/m  field  strength  contour  and  its 
interference  contour  shall  be  defined  as 
its  originally-licensed  22  dBuV/m  field 
strength  contour.  The  "originally- 
licensed"  contour  shall  be  calculated 
using  the  maximum  ERP  and  the  actual 
height  of  the  antenna  above  average 
terrain  (HAAT)  along  each  radial. 
Incumbent  licensees  are  permitted  to 
add.  remove  or  modify  transmitter  sites 


within  their  original  22  dBpV/m  field 
strength  contour  without  prior 
notification  to  the  Commission  so  long 
as  their  original  22  dBjiV/m  field 
strength  contour  is  not  expanded  and 
the  station  complies  with  the 
Commission's  short-spacing  criteria  in 
§§  90.621(b)(4)  through  90.621(b)(6). 
Incumbent  licensee  protection  extends 
only  to  its  40  dBpV/m  signal  strength 
contour.  Pursuant  to  the  minor 
modification  notification  prfx:edure  set 
forth  in  1 .947(b),  the  incumbent  licensee 
must  notify  the  Commission  within  30 
days  of  any  changes  in  technical 
parameters  or  additional  stations 
constructed  that  fall  within  the  short- 
spacing  criteria.  See  47  CFR  90.621(b). 

(c)  Special  provisions  for  spectrum 
blocks  D  through  V.  Incumbent 
licensees  that  have  received  the  consent 
of  all  affected  parties  or  a  certified 
fi^uency  coordinator  to  utilize  an  18 
dB|iV/m  signal  strength  interference 
contour  shall  have  their  service  area 
defined  by  their  originally-licensed  36 
dBpV/m  field  strength  contour  and  their 
interference  cxmtour  shall  be  defined  as 
their  originally-licensed  18  dBpV/m 
field  streiigth  contour.  The  "originally- 
licensed"  contour  shall  be  calcillated 
using  the  maximum  ERP  and  the  actual 
HAAT  along  each  radial.  Incumbent 
licensees  seeking  to  utilize  an  IB  dBpV/ 
m  signal  strength  interference  contour 
shall  first  seek  to  obtain  the  consent  of 
affected  co-chaimel  incumbents.  When 
the  consent  of  a  co-channel  licensee  is 
withheld,  an  incumbent  Ucensee  may 
submit  to  any  certified  frequency 
coordinator  an  engineering  study 
showing  that  interference  will  not 
occur,  together  with  proof  that  the 
incumbent  Ucensee  has  sought  consent. 
Incumbent  licensees  are  permitted  to 
add,  remove  or  modify  transmitter  sites 
within  their  original  18  dB|jV/m  field 
strength  contour  without  prior 
notification  to  the  Commission  so  long 
as  their  original  18  dBpV/m  field 
strength  contour  is  not  expanded  and 
the  station  complies  with  the 
Commission's  short-spacing  criteria  in 
§§  90.621(b)(4)  through  90.621(b)(6). 
Incumlient  licensee  protection  extends 
only  to  its  36  dBpV/m  signal  strength 
contour.  Pursuant  to  the  minor 
modification  notification  procedure  set 
forth  in  1.947(b),  the  incumbent  licensee 
must  notify  the  Commission  within  30 
days  of  any  changes  in  technical 
parameters  or  additional  stations 
constructed  that  fall  within  the  short- 
spacing  criteria.  See  47  CFR  90.621(b). 

(d)  Consolidated  license — (1) 
Spectrum  blocks  A  through  V. 
Incumbent  licensees  operating  at 
multiple  sites  may,  after  grant  of  EA 
licenses  has  been  (x>mpleted.  exchange 


multiple  site  licenses  for  a  single 
license,  authorizing  operations 
throughout  the  contiguous  and 
overlapping  40  dBpV/m  field  strength 
contours  of  the  multiple  sites. 
Incumbents  exercising  this  license 
exchange  option  must  submit  specific 
information  on  Form  601  for  each  of 
their  external  base  sites  after  the  close 
of  the  800  MHz  SMR  auction.  The 
incumbent's  geographic  license  area  is 
defined  by  the  contiguous  and 
overlapping  22  dBpV/m  contours  of  its 
constructed  and  operational  external 
base  stations  and  interior  sites  that  are 
constructed  within  the  constniction 
period  applicable  to  the  incumtient. 
Once  the  geographic  license  is  issued, 
faciUties  that  are  added  within  an 
inctmibent's  existing  footprint  and  that 
are  not  subject  to  prior  approval  by  the 
Commission  will  not  be  subject  to 
constniction  requirements. 

(2)  Special  Provisions  for  Spectrum 
Blocks  D  through  V.  Incumbent 
licensees  that  have  received  the  consent 
of  all  affected  parties  or  a  certified 
frequency  c(»rdinator  to  utilize  an  IB 
dBpV/m  signal  strength  interference 
contour  operating  at  multiple  sites  may. 
after  grant  of  EA  licenses  has  been 
completed,  exchange  multiple  site 
licenses  for  a  single  license.  This  single 
site  license  will  authorize  operations 
throughout  the  contiguous  and 
overlapping  36  dBpV/m  field  strength 
contours  of  the  multiple  sites. 
Incumbents  exercising  this  license 
exchange  option  must  submit  specific 
information  on  Form  601  for  each  of 
their  external  luse  sites  after  the  close 
of  the  800  SMR  auction.  The 
incumbent's  geographic  Ucense  area  is 
defined  by  the  contiguous  and 
overlapping  18  dBpV/m  contours  of  its 
constructed  and  operational  external 
base  stations  and  interior  sites  that  are 
constructed  within  the  construction 
period  applicable  to  the  incumbent. 
Once  the  geographic  license  is  issued, 
facilities  that  are  added  within  an 
incumbent's  existing  footprint  and  that 
are  not  subject  to  prior  approval  by  the 
Cl^mmission  will  not  be  subject  to 
construction  requirements. 

6.  Section  90.903  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§90.903    Competitive  bidding  machanisins. 


(b)  Grouping.  (1)  All  EA  licenses  for 
Spectrum  Blocks  A  through  V  will  be 
auctioned  simultaneously,  unless  the 
Wireless  Telecommunji»tions  Bureau 
announces,  by  Public  Notice  prior  to  the 
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auctioa.  an  alternative  method  of 
grouping  these  licenses  for  auction. 
•        *        *        *        • 
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DEPARTME^f^  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[OockM  No.  991210334-9334-01: 1.0. 
112399A] 

RIN  Oe48-AN41 

Fisharias  of  the  CarHibean,  Gulf  of 
Mexico,  and  South  Atlantic:  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico:  Red 
Snapper  Management  Measures 

AOCNCY:  National  Marine  Fisheries 

Service  (IMMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Interim  rule:  request  for 

comments. 

SUMMARY:  This  interim  rule  implements 
changes  to  the  management  measures 
for  the  red  snapper  fishery  in  the 
exclusive  economic  zone  (EEZ)  of  the 
Gulf  of  Mexico  as  requested  by  the  Gulf 
of  Mexico  Fishery  Management  Council 
(Council)  to  reduce  overfishing.  This 
rule  modifies  the  recreational  and 
commercial  fishing  seasons,  increases 
the  recreational  minimum  size  limit, 
and  reinstates  a  4-fish  bag  limit  for  the 
captain  and  crew  of  for-hire  vessels  (i.e., 
charter  vessels  and  headboats).  The 
intended  effect  is  to  reduce  overfishing 
of  red  snapper  in  the  Gulf  of  Mexico. 
DATES:  This  rule  is  effective  ]anuary  19, 
2000  through  June  19,  2000,  except  that 
§  622.34(n)  is  effective  January  1,  2000. 
through  June  19,  2000.  Comments  must 
be  received  at  the  appropriate  address  or 
fax  number  (See  ADDRESSES)  no  later 
than  5:00  p.m.,  eastern  standard  time. 
on  January  19.  2000. 
AOOnESSES:  Written  comments  on  this 
interim  rule  must  be  mailed  to  Dr.  Roy 
Crahtree,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  Comments 
also  may  be  sent  via  fax  to  727-570- 
5583.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Requests  for  copies  of  the  documents 
supporting  this  rule,  which  include  an 
analysis  of  the  economic  consequences 
of  the  rule  and  an  environmental 
assessment,  may  be  obtained  from  the 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg.  FL  33702. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Roy  Crabtree.  telephone:  727-570-5305. 
fax:  727-57(^5583.  e-mail: 
Roy.Crabtree@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Council 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  pan  622. 

Background 

The  Council  has  requested  an  interim 
rule  to  adjust  management  measures  for 
the  recreational  and  commercial  red 
snapper  fisheries  for  the  2000  fishing 
year,  with  certain  provisions  effective 
January  1.  2000.  The  requested 
adjustments  are:  (1)  An  increase  in  the 
recreational  minimum  size  limit  to  16 
inches  (40.6  cm):  (2)  establishment  of  a 
recreational  season  of  April  21  to 
October  31,  2000:  (3)  reinstatement  of 
the  4— fish  bag  limit  for  captain  and  crew 
of  for-hire  vessels;  and  (4)  a  change  in 
the  openings  of  the  spring  red  snapper 
commercial  season  fi-om  the  first  15 
days  of  each  month  to  the  first  10  days 
of  each  month,  beginning  February  1. 

The  Council  adopted  these 
adjustments,  as  well  as  others,  for  a 
proposed  regulatory  amendment  to 
establish  red  snapper  management 
specifications  for  2000.  The  Council  is 
preparing  the  regulatory  amendment  for 
submission  to  NMFS  for  review, 
approval,  and  implementation  under  the 
FMP's  framework  procedure.  NMFS  will 
implement  any  approved  regulatory 
amendment  measures  through  the 
framework's  proposed  and  final 
rulemaking  procedure:  the  final  rule 
would  replace  the  interim  rule. 

At  this  time.  NMFS  is  not 
implementing  any  measures  to  reduce 
overfishing  beyond  those  requested  by 
the  Council.  The  Council  recommended 
no  change  to  the  status  quo  TAG  of  9.12 
million  pounds:  thus,  this  interim  rule 
does  not  address  or  alter  the  current 
TAG.  The  Magnuson-Stevens  Act  as 
amended  by  the  Sustainable  Fisheries 
Act  (SFA)  mandates  that  overfished 
stocks  be  rebuilt  to  a  biomass  level 
capable  of  producing  maximum 
sustainable  yield  (MSY).  On  November 
17. 1999,  NMFS  disapproved  the 
Council's  rebuilding  schedule  proposed 
for  red  snapper  in  its  Generic  SFA 
Amendment  to  the  Gulf  of  Mexico 
Fishery  Management  GouncU  Fishery 
Management  Plans  because  it  specified 
a  fishing-mortality-based  rebuilding 
target  rather  than  a  biomass-based  target 


and  because  it  did  not  estimate  the  time 
to  rebuild  in  the  absence  of  fishing 
mortality  consistent  with  the  Magnuson- 
Stevens  Act  and  the  national  standard 
guidelines.  The  Council  must  submit  a 
new  rebuilding  plan  as  soon  as  possible. 

The  recent  stock  assessment  included 
a  wide  range  of  estimates  of  MSY  and 
the  stock  biomass  associated  with  MSY 
for  red  snapper.  NMFS  recognizes  that 
there  is  considerable  uncertainty 
associated  with  these  estimates,  and  the 
Council  has  latitude  to  consider  this 
uncertainty  when  developing  a  new 
rebuilding  plan.  Conditions 
approaching  those  estimated  to  exist 
near  MSY  for  red  snapper  have  not  been 
seen  in  decades,  and  thus  the 
assessment  models  require  assumptions 
regarding  the  productivity  of  the  stock 
to  predict  MSY.  The  SFA  requires 
greater  reductions  in  the  red  snapper 
harvest  and  in  shrimp  trawl  bycatch 
mortalit>'  of  juvenile  red  snapper  than 
previous  management  targets. 
Depending  on  the  reduction  of  red 
snapper  bycatch  mortality  achieved  in 
the  shrimp  fisher)'  and  appropriate 
rebuilding  parameters,  the  1999  Reef 
Fish  Stock  Assessment  Panel  (RFSAP) 
estimates  of  acceptable  biological  catch 
(ABC)  for  TAG  range  bam  0  to  9.12 
miUion  pounds.  The  best  available 
scientific  information  indicates  that  the 
9.12  million  pound  TAG  for  2000  may 
slow  the  rate  of  recovery  in  the  early 
years  of  any  rebuilding  program  but 
would  not  jeopardize  recovery  of  the 
stock  consistent  with  the  rebuilding 
requirements  of  the  Magnuson-Stevens 
Act,  particularly  if  greater  reductions  In 
bycatch  mortality  are  achieved  as 
expected.  However,  an  immediate  and 
significant  reduction  in  TAG  would 
have  devastating  effects  upon 
participants  in  the  fishery. 

NMFS  will  continue  to  provide  the 
Gotmcil  with  the  best  available 
scientific  information  regarding  the 
status  of  the  red  snapper  stock,  the 
effectiveness  of  bycatch  reduction 
devices  (BRDs),  and  the  effectiveness  of 
the  FMP's  management  measures  in 
rebuilding  the  overfished  red  snapper 
resource.  NMFS  is  working  with  the 
commercial  fishing  industry  to  develop 
new  BRDs  that  will  further  reduce 
finfish  bycatch  while  minimizing 
shrimp  loss.  Also,  NMFS  will  continue 
to  work  with  the  Council  in 
implementing  the  FMP's  ciurent  red 
snapper  stock  rebuilding  plan  and  in 
modifying  this  plan  as  necessary  to 
restore  the  stock  to  a  biomass  level 
capable  of  producing  maximum 
sustainable  yield.  Management  options 
include  adjustments  to  the  fishing 
season,  bag  limit  changes,  quota 
reductions,  fishing  effort  reduction. 
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vessel  buy-back  programs,  and 
addition^  measures  to  reduce  shrimp 
trawl  bycatch  mortality. 

The  adjustments  implemented  by  this 
interim  rule  are  needed  to  reduce 
overfishing  while  allowing  the  total 
allowable  catch  (TAG)  to  be  harvested 
by  fair,  equitable,  and  effective  means. 
These  changes  will  reduce  overfishing 
by:  (1)  Increasing  the  likelihood  of 
compatible  closures  of  state  waters 
during  Federal  closures,  thereby 
improving  enforcement  of  closures  of 
the  EEZ  recreational  red  snapper  fishery 
and  reducing  the  harvest  from  state 
waters  diuing  Federal  closures:  (2) 
improving  compliance  with  Federal 
regulations  by  opening  the  recreational 
fishery  during  the  time  of  greatest 
demand  and  reducing  confiision  among 
anglers  by  achieving  compatible  state 
and  Federal  regulations:  and  (3) 
reducing  the  rale  of  harvest  in  the 
commercial  fishery,  thus  reducing  the 
probability  of  the  commercial  fishery 
exceeding  its  quota.  These  2000  red 
snapper  measures  are  based,  in  part,  on 
the  recommendations  to  the  Council 
from  a  stakeholder  conference  held  in 
New  Orleans,  LA,  on  September  27, 
1999.  Stakeholders'  recommendations 
for  the  2000  recreational  red  snapper 
fishery  included  a  4-fish  bag  limit  for 
the  captain  and  crew  of  for-hire  vessels, 
a  size  limit  not  to  exceed  16  inches  (40.6 
cm),  and  a  March  1  to  October  31 
recreational  season.  To  reduce 
overfishing,  these  changes  must  be  in 
effect  before  the  fishing  seasons  begin. 

Section  407(d)  of  the  Magnuson- 
Stevens  Act  requires  NMFS  to  close  the 
Gulf  of  Mexico  recreational  red  snapper 
fishery  after  the  recreational  quota 
(currently  4.47  million  lb  (2.03  million 
kg))  is  caught.  The  recreational  fishery 
was  closed  based  on  projections  that  the 
quota  would  be  reached  on  November 
27  in  1997,  on  September  29  in  1998. 
and  on  August  29  in  1999.  Under  the 
current  4-fish  bag  limit  and  15-inch 
(38.1  cm)  minimum  size  limit.  NMFS 
projects  that  with  a  January  1  opening 
date  for  the  recreational  fishery,  the 
2000  quota  (4.7  million  lb  (2.03  million 
kg))  would  be  caught  on  July  29.  2000: 
consequently,  the  fishery  would  be 
closed  at  12:01  am  on  July  30,  2000. 

The  recreational  fishery  has  exceeded 
its  quota  each  year  since  1997.  This 
interim  rule  is  intended  to  address  this 
problem  and  to  reduce  the  excess 
fishing  mortality.  Compatible  state 
closures  are  essential  for  Federal 
closures  to  be  effective.  During  1999,  the 
recreational  red  snapper  fishery  in  most 
Gulf  states'  waters  remained  open  for  at 
least  3  months  after  the  Federal  closure. 
Under  current  regulations,  the 
recreational  fishery  in  the  EEZ  would  be 


open  from  January  1  to  July  30, 2000. 
NMFS  expects  that  the  Gulf  states 
would  also  open  their  fisheries  on 
January  1 .  but  they  would  not 
implement  compatible  closures  and 
would  not  close  state  waters  until  at 
least  October  31,  as  occiured  during 
1999.  Thus,  the  harvest  of  red  snapper 
in  state  waters  would  continue  after  the 
Federal  closure.  Furthermore,  the  lack 
of  compatible  regulations  impedes 
enforcement  of  Federal  regulations, 
results  in  reduced  compliance,  and 
increases  overfishing  NMFS  expects 
that  four  of  the  five  Gulf  states  will 
implement  rules  compatible  with  this 
interim  rule  in  2(X)0.  By  allowing  the 
recreational  fishery  to  be  open  during 
the  time  of  greatest  demand.  compUance 
with  regulations  will  be  improved,  thus, 
reducing  overfishing.  The  change  in  the 
commercial  season  should  reduce  the 
rale  of  harvest  and  the  probability  of 
exceeding  the  commercial  quota. 

Recreational  Season 

The  Council,  in  its  proposed 
regulatory  amendment  for  1999  red 
snapper  measures,  recommended  a 
delay  in  the  opening  of  the  recreational 
fishery  from  January  1  until  March  1 . 
The  Council  recommended  this  delay  to 
extend  the  fishing  season  into  the  fall. 
However,  analyses  indicated  that  vrith  a 
March  1  start.  tUl  fishery  would  close 
on  July  30.  Instead  of  extending  the 
season  into  the  fall,  there  would  be  a  net 
loss  of  fishing  days  for  the  year.  NMFS 
disapproved  this  measure  because  it 
would  violate  Magnuson-Stevens  Act 
national  standard  4.  which  requires  that 
allocation  of  fishing  privileges  be  fair 
and  equitable.  Public  connnents  on  the 
proposed  rule  for  the  1999  regulatory 
amendment  opposed  the  delay  in  the 
season  opening:  however,  public 
testimony  presented  to  the  Council 
indicated  substantial  support  for  the 
delay  if  the  season  could  be  extended 
into  the  fall.  NMFS  recognizes  that  there 
will  be  considerable  opposition  to  any 
clostne  of  the  red  snapper  recreational 
fisheiy  regardless  of  the  season  closed. 

Following  disapproval  of  this 
measure,  the  stakeholders  at  the 
September  27. 1999.  conference 
recommended  a  red  snapper 
recreational  season  from  March  1  to 
October  31.  The  Council  attempted,  to 
the  extent  possible,  to  implement  the 
stakeholders'  recommendations: 
however,  based  on  the  best  available 
scientific  information,  the  harvest  from 
a  March  1  to  October  31  season  would 
excee<Vhe  current  recreational  quota. 
The  stakeholders'  recommendations  and 
testimony  presented  to  the  Council 
indicate  that  a  season  fi'om  April  21  to 
October  31  offers  the  greatest  benefits  to 


Gulf  anglers  and.  based  upon  the  best 
available  scientific  information,  is 
compatible  with  the  recreational  quota 
A  group  of  south  Texas  anglers,  who 
participated  in  the  stakeholders 
conference,  submitted  a  minority 
opinion  requesting  a  year-round  fisherv 
with  a  4-fish  bag  limit  and  a  13-incb 
(33.0-cm)  minimum  size  limit 
However,  the  harvest  from  a  year-round 
fishery,  if  implemented,  would  greatly 
exceed  the  quota  and  jeopardize  the 
recovery  of  the  stock.  Therefore,  the 
Council  recommended  a  shorter  season 
as  close  to  the  stakeholders' 
recommendation  as  possible. 

The  stakeholders  discussed  the 
request  for  a  winter  fishery  from  some 
south  Texas  anglers,  but  neither  the 
stakeholders  nor  the  south  Texas 
minority  report  recommended  a  winter 
fishery.  At  the  November  Council 
meeting,  the  Council  considered  adding 
a  January-February  opening  with  a 
reduced  bag  limit  to  allow  a  winter 
fishery  in  response  to  requests  from 
Texas  representatives.  The  Council 
concluded  that  there  was  no  way  to  do 
so  without  substantially  shortening  the 
prime  April  to  October  season  and.  thus. 
increasing  the  likelihood  thai  illegal 
fishing  during  the  closed  season  would 
occur,  resulting  in  overfishing  of  the 
recreational  quota.  Furthermore,  it  is 
unlikely  that  other  Gulf  stales,  including 
Texas,  would  enact  the  compatible 
closures  required  to  accommodate  a 
winter  fishery:  coosequentiy.  the  EEZ 
would  be  closed  without  compatible 
state  closures  thereby  resulting  in 
overfishing. 

The  interim  rule  provides  Texas 
anglers,  as  well  as  anglers  in  other 
slates,  the  opportunity  to  fish  during  the 
months  of  greatest  historical  demand. 
During  1996.  the  last  year  that  the  red 
snapper  fishery  was  open  vear  round 
Texas  monthly  landings  during  May- 
October  exceeded  those  of  any  other 
months.  Analyses  based  on  recent  years 
(1995-1998)  show  that  during  January- 
March,  monthly  landings  in  Texas 
average  96.000  pounds  (43,545  kg), 
substantially  less  than  during  August- 
October  when  monthly  landings  average 
137.000  pounds  (62.142  kg). 
Furthermore,  the  interim  rule  will 
provide  economic  benefits  to  the  Texas 
for-hire  indtistry  by  allowing  the 
industry  to  operate  during  the  months  of 
greatest  demand.  Texas  headboat  trips 
during  January-March  average  5.000 
trips  per  month  as  opposed  to  8.000 
trips  per  month  during  August-October. 
Texas  charter  boat  trips  show  a  sinular 
trend,  with  an  average  of  1 .200  trips  per 
month  during  January-March  and  2.000 
trips  per  month  during  August-October. 
The  March  1  opening  previously 
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disapproved  by  NMFS  would  not  have 
provided  these  benefits  since  the  season 
would  have  closed  on  July  30  and 
would  not  have  been  extended  into  the 

fall. 

Recreational  Size  Limit 

The  increase  in  the  recreational 
minimum  size  limit  from  15  inches 
(38.1  cm)  to  16  inches  (40.6  cm)  is  an 
essential  component  of  the  modified 
recreational  fishing  season.  It  will 
reduce  the  harvest  rate  and.  in 
combination  with  the  bag  limit  and 
closed  seasons,  will  help  ensure  that  the 
recreational  quota  is  not  exceeded  and 
reduce  overfishing.  NMFS  projections 
indicate  that  the  reduction  in  catch  rates 
from  the  increased  size  limit  would 
allow  the  season  to  be  extended  by 
approximately  3  weeks  without  a 
significant  increase  in  harvest. 
Increasing  the  minimum  size  limit 
constrains  harvest  rates  by  increasing 
the  proportion  of  anglers  who  are 
uiuble  to  catch  their  bag  limit.  The 
NMFS  Southeast  Fisheries  Science 
Center  has  determined  that  the 
measures  contained  in  this  interim  rule, 
including  any  additional  release 
mortality  associated  with  the  increase  in 
the  minimum  size  limit,  will  not 
ieopardize  the  long-term  recovery  of  the 
stock.  The  extension  of  the  fishing 
season  will  provide  economic  benefits 
to  the  recreational  fishery  and  the  Gulf 
tourism  industry.  The  stakeholders 
recommended  16  inches  (40.6  cm)  as 
the  largest  minimum  size  acceptable  to 
the  recreational  fishery. 

The  Council  did  not  propose  a 
corresponding  increase  in  the  existing 
commercial  size  limit  of  15  inches  (38.1 
cm).  The  Council  justified  the 
discrepancy  between  the  two  size  limits 
based  on  the  different  release  mortality 
rates  in  the  two  fisheries  and  the  need 
to  extend  the  recreational  season  by 
increasing  the  minimum  size  limit. 
Commercial  fishers  fish  in  deeper  water 
than  recreational  fishers  and  use  electric 
reels,  which  bring  fish  to  the  surface 
more  quickly  than  recreational  fishers: 
consequently,  the  mortality  rate  of  fish 
released  in  the  commercial  fishery  (33 
percent)  is  greater  than  that  in  the 
recreational  fishery  (20  percent).  The 
best  available  scientific  information 
suggests  that  few  conservation  benefits 
are  provided  by  increases  in  the 
minimtun  size  limit  at  release  mortality 
rates  of  33  percent  or  greater. 

Recreational  Bag  Limit 

Rein.stating  the  4-fish  bag  limit  for 
captain  and  crew  of  for-hire  vessels 
relieves  a  restriction  on  that  sector  of 
the  fishery.  The  final  rule  for  the  1999 
red  snapper  regulatory  amendment  (64 


FR  47711,  September  1, 1999) 
implemented  the  existing  0-fish  bag 
limit  for  captain  and  crew.  The  for-hire 
industry  has  vigorously  opposed  this 
measure.  NMFS  expects  that  none  of  the 
Gulf  states  will  enact  a  compatible  0- 
fisb  bag  limit  measure,  and.  thus, 
enforcement  of  the  measure  would  be 
difficult.  If  compliance  with  the 
measure  is  minimal,  the  harvest  rate 
upon  which  the  corresponding 
e.xtension  of  the  season  is  based  will  not 
be  reduced  and  overfishing  will  occur. 
Restoring  the  captain-and-crew  bag  limit 
will  encourage  cooperation  and 
voluntary  compliance  by  the  for-hire 
sector,  which  accounts  for  the  greatest 
portion  of  the  recreational  harvest.  By 
restoring  the  captain-and-crew  bag  limit, 
the  projected  fishery  closure  date  will 
be  based  on  an  assumed  catch  rate 
reduction  that  will,  in  fact,  be  realized 
because  of  compatible  state  regulations. 
In  addition,  the  measure  will  encourage 
cooperation  and  voluntary  compliance 
by  the  for-hire  sector,  which  accounts 
for  the  greatest  portion  of  the 
recreational  harvest,  and.  thereby, 
reduce  overfishing. 

NMFS  approved  the  0-fish  bag  limit 
for  captain-and-crew  last  season  because 
it  extended  the  recreational  season 
without  a  corresponding  increase  in 
harvest.  Subsequent  public  comment 
and  the  recommendations  of  the 
stakeholders  indicate  that  participants 
in  the  fishery  are  willing  to  sacrifice 
fishing  days  to  reinstate  the  bag  limit  for 
captain  and  crew.  Thus.  NMFS  has 
reinstated  the  4-fish  bag  limit  for  the 
for-hire  sector  and  delayed  the  starting 
date  of  the  recreational  season  fi'om 
April  15  (as  requested  by  the  Council) 
to  April  21  to  prevent  a  corresponding 
increase  in  harvest. 

Spring  Commercial  Season 

Reducing  the  openings  of  the  spring 
commercial  fishery  from  IS  days  per 
month  to  10  days  per  month  will  slow 
the  harvest  rate  and  reduce  the 
probability  of  exceeding  the  commercial 
quota  and  overfishing.  The  shorter 
season  will  allow  additional  time 
between  10-day  fishing  periods  to 
evaluate  landings  and.  thus,  reduce  the 
probability  of  exceeding  the  commercial 
quota.  This  measure  also  vrill  reduce 
confusion  among  fishers  by  providing 
consistent  spring  and  fall  fishing 
periods  and.  thus,  increase  compliance. 
Projections  by  the  Coimcil's 
Socioeconomic  Panel  and  the 
experience  of  the  10-day  openings  (9 
fishing  days)  during  the  1999  fall  aeason 
suggest  that  the  reduced  harvest  rate 
also  will  help  maintain  price  stability. 
This  action  should  allow  commercial 
red  snapper  fishermen  to  generate  more 


revenue  with  the  same  amount  of  catch, 
which  should  help  reduce  the  incentive 
to  pursue  a  derby  fishery  that  would 
likely  result  in  a  quota  overrun. 

The  NMFS  Southea.st  Fisheries 
Science  Center  (Center)  has  determined 
that  this  interim  rule  is  based  on  the 
best  available  scientific  information  and 
will  not  jeopardize  the  long-term 
recovery  of  the  stock.  The  Center 
concluded  that  the  interim  measures 
would  address  overfishing  of  red 
snapper  and  are  consistent  with  the 
FMP  and  the  Magnuson-Stevens  Act. 
The  Center  also  emphasized  the 
uncertainty  associated  with  projections 
of  catch  rates  in  the  recreational  fishery 
and  certified  that  the  recreational  quota 
is  within  the  margin  of  error  of  the 
harvest  projected  under  the  measiu^s 
contained  in  this  interim  rule. 

NMFS  finds  that  this  interim  rule  is 
necessary  to  reduce  overfishing  of  red 
snapper  in  the  Gulf  of  Mexico.  NMFS 
issues  this  interim  rule,  effective  for  not 
more  than  180  days,  as  authorized  by 
section  305(c)  of  tbe  Magnuson-Stevens 
Act.  This  interim  rule  may  be  extended 
for  an  additional  180  days,  provided 
that  the  public  has  had  an  opportunity 
to  comment  on  the  interim  i-ule  and 
provided  that  the  Council  is  actively 
preparing  proposed  regulations  to 
address  this  overfishing  on  a  permanent 
basis.  Public  comments  on  this  interim 
rule  are  invited  and  will  be  considered 
in  determining  whether  to  maintain  or 
extend  this  rule  to  address  overfishing 
of  red  snapper.  The  Council  is  preparing 
a  regulatory  amendment  under  the  FMP 
framework  procedure  to  address,  on  a 
permanent  basis,  red  snapper 
overfishing  issues  that  are  the  subject  of 
this  rule. 

aaisification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  interim  rule  is  necessary  to 
reduce  overfishing  of  red  snapper  in  the 
Gulf  of  Mexico  and  is  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  interim  rule  has  been  determined 
to  be  significant  for  purposes  of  E.O. 
12866. 

This  rule  was  submitted  to  the  states 
of  Florida,  Alabama,  Mississippi, 
Louisiana,  and  Texas  for  review  under 
section  307(c)  of  the  Coastal  Zone 
Management  Act,  with  a  request  for  an 
alternative  notification  schedule  and 
expedited  review  (IS  CFR  930.34(b)), 
All  of  the  reviewing  states  agreed  to  the 
expedited  schedule,  and  all  states 
except  Texas  either  concurred  with 
NMFS'  determination  of  consistency 
with  their  approved  coastal 
management  programs  (CMPs)  or  found 
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the  matter  not  subject  to  consistency 
review.  The  Texas  Coastal  Coordination 
Coimcil  (TCCC)  determined  the  interim 
rule  to  be  inconsistent  with  Texas'  CMP 
based  on  its  belief  that  the  rule  conflicts 
with  the  goals  of  31  TAC  501.12(2)  and 
(8).  Paragraphs  (2)  and  (8)  of  31  TAC 
501.12  are  similar  to  National  Standards 
for  Fishery  Conservation  and 
Management  Two  and  Eight  of  the 
Magnuson-Stevens  Act  (16  U.S.C. 
1851(a)(2)  and  (8)).  The  TCCC  also 
believed  the  rule  to  be  inconsistent  with 
Magnuson-Stevens  Act  National 
Standards  Two,  Foiu-,  Six,  Eight,  and 
Ten.  The  TCCC  urged  special 
regulations  for  the  red  snapper  fishery 
off  Texas,  without  suggesting  any 
specifics. 

NMFS  disagrees  with  the  TCCC.  and 
responded  by  letter  dated  December  14. 
1999.  that,  to  the  maximum  extent 
practicable  with  the  requirements  of 
Magnuson-Stevens  Act  National 
Standards  One.  Two.  Three.  Four.  Six. 
Eight,  and  Ten  (16  U.S.C.  1851(a)(1).  (2). 
(3).  (4).  (6),  (8),  and  (10)),  the  interim 
rule  is  consistent  with  Texas'  CMP. 
While  the  Council  plans  to  examine  the 
issue  of  separate  management  measures 
for  the  waters  off  the  coast  of  Texas,  the 
present  administrative  record  does  not 
support  the  existence  of  a  separate  red 
snapper  fishery  there. 

National  Standard  Two  (16  U.S.C. 
1851(a)(2))  requires  that  management 
measures  be  based  on  tbe  best  scientific 
information  available.  National 
Standard  Three  (16  U.S.C.  1851(a)(3)) 
requires  that  a  stock  of  fish  be  managed 
as  a  unit  throughout  its  range.  The  stock 
of  Gulf  of  Mexico  red  snapper  ranges 
throughout  the  Gulf  of  Mexico,  with  no 
separate  stock  as  yet  scientifically 
identified  off  the  Texas  coast.  National 
Standard  Four  (16  U.S.C.  1851(a)(4)) 
prohibits  discrimination  between 
residents  of  different  states  and  requires, 
inter  alia,  that  the  allocation  of  fishing 
privileges  among  United  States 
fishermen  be  fair  and  equitable.  The 
measures  in  this  interim  rule, 
particularly  the  recreational  fishing 
season,  are  consistent  with  longstanding 
hi.<rtorical  fishing  practices  of  all 
participants  in  the  Gulf  of  Mexico  red 
snapper  fishery,  including  Texas 
fishermen. 

With  respect  to  National  Standard 
Eight  (16  U.S.C.  1851(a)(8)),  the  interim 
rule  preserves  recreational  fishing 
opportunities  for  Texas  fishing 
communities  during  the  months  of 
greatest  historical  demand.  In  addition, 
opening  the  recreational  fishery  during 
winter  months  is  not  practicable  since  it 
would  result  in  an  earlier  fishery 
closure  and  decrease  the  likelihood  of 
compatible  regulations  among  most  Gulf 


coastal  States,  which,  in  turn,  would 
increase  the  likelihood  of  recreational 
quota  overruns  and  overfishing,  which 
is  prohibited  by  National  Standard  One 
(16  U-S.C.  1851(a)(1)).  SimUarly,  the 
rule  preserves  commercial  fishing 
opportunities  as  well.  With  respect  to 
National  Standard  Ten  (16  U.S.C. 
1851(a)(10)),  the  interim  rule  is  not 
likely  to  affect  safety  at  sea  adversely 
since  the  commercial  lO-day  monthly 
seasons  will  actually  reduce  the 
incentive  for  a  derby  fishery. 

National  Standard  Six  (16  U.S.C. 
1851(a)(6))  requires  consideration  of, 
and  allowance  for,  variations  and 
contingencies  in  fisheries,  fishery 
resources  and  catches.  TCCC  believes 
that  there  is  a  higher  release  mortality 
rate  for  red  snapper  in  tbe  deeper  waters 
of  the  western  Gulf  of  Mexico  and  that 
NMFS  has  not  taken  this  into 
consideration.  NMFS  used  a  release 
mortality  rate  of  20  percent  for  the 
recreational  fishery  based  upon  the  best 
scientific  information  available,  as 
required  by  National  Standard  Two.  The 
administrative  record  does  not  contain 
sufficient  documentation  of.  or 
scientific  bases  for,  using  higher  release 
mortality  rates. 

Because  prior  notice  and  an 
opportunity  for  public  comment  are  not 
required  to  be  provided  for  this  rule  by 
5  U.S.C.  5S3  or  any  other  law.  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
ef  seg.,  are  inapplicable. 

NMFS  prepared  an  economic  analysis 
of  the  expected  regulatory  impacts  of 
the  interim  rule.  NMFS  analyzed 
commercial  fishing  derbies  during  the 
last  decade  to  determine  the  probable 
economic  consequences  of  commercial 
spring  and  fall  seasons  consisting  of  a 
series  of  10-day  mini-derbies  during  the 
year  2000.  NMFS  concluded  that  a 
series  of  10-day  commercial  derbies 
conducted  under  a  9.12  million-lb  (4.14 
million-kg)  TAC  could  measurably 
increase  the  average  total  and  not 
revenues  for  the  year  compared  to  1 5- 
day  openings.  Shorter  mini-seasons 
during  1998-99  reduced  landings  per 
month,  supported  higher  ox-vessel 
prices,  and  extended  domestic  supplies. 
The  expected  economic  consequences 
for  the  recreational  sectors  are  less 
definite  because  of  uncertainties 
regarding  the  recreational  catch  that 
may  be  realized  versus  recreational 
catches  that  can  be  forecast  with 
available  data. 

If  the  changes  in  the  recreational 
fishery  regulations,  which  include  an 
April  21  to  October  31  season  and  an 
increase  in  the  size  limit  to  16  inches 
(40.6  cm),  result  in  catches  that  are  no 
greater  than  the  recreational  quota,  then 


NMFS  expects  an  increase  in  net 
benefits  for  all  portions  of  (he 
recreational  fishery  in  aggregate. 
However,  if  the  realized  cat^es  exceed 
the  quota,  then  longer-term  benefits  will 
be  reduced  because  stock  recovery  will 
be  slowed  by  an  indeterminate  amount. 
In  theory,  if  the  management  measures 
in  this  interim  rule  are  very  different 
from  the  management  measures 
preferred  by  the  Gulf  states,  it  is 
imlikely  that  the  Gulf  states  will  adopt 
compatible  regulations  Under 
incompatible  Federal  and  stale 
regulations,  harvests  will  probably 
continue  in  state  waters  after  Federal 
closures.  These  harvests  will  impede 
stock  rebuilding  efforts.  Under  the 
existing  management  scheme,  for 
example,  harvests  during  the  Federal 
closures  could  exceed  600,000  lb 
(272,155  kg)  during  a  fishing  year.  The 
Gulf  states  are  more  likely  to  adopt  any 
scenario  approximating  the  Council's 
requested  season  of  April  1 5-Octoher 
31.  thus  reducing  the  negative  effects  of 
incompatible  Federal  and  state  rules. 
Copies  of  the  economic  analysis  are 
available  upon  request  (see  ADDRESSES) 

This  interim  rule  addresses 
overfishing.  In  the  past,  the  lack  of 
compatible  management  of  the  red 
snapper  fisher>-  by  most  Gulf  states 
resulted  in  continued  fishing  in  state 
waters  after  Federal  waters  were  closed. 
This  contributed  to  quota  overruns  and 
overfishing  NMFS  anticipates  that  four 
of  the  five  Gulf  states  will  adopt 
measures  compatible  with  the  measures 
of  this  interim  rule.  This  will  enhance 
the  effectiveness  of  the  closed  seasons 
and  will  significantly  reduce  the 
probability  of  overfishing.  The  increase 
in  the  recreational  minimum  size  limit 
will  reduce  the  harvest  rate  and.  in 
combination  with  the  bag  limit  and 
closed  seasons,  will  help  ensure  that  the 
recreational  quota  is  not  exceeded  and 
that  overfishing  does  not  occur. 
Reducing  the  openings  of  the 
conunercial  fishery  from  15  days  per 
month  to  10  days  per  month  will  slow 
the  harvest  rate  and  reduce  the 
probability  of  exceeding  the  commercial 
quota  and  overfishing.  Reinstating  the 
4— fish  bag  limit  for  captain  and  crew  of 
for-hire  vessels  relieves  a  restriction  on 
that  sector  of  the  fishery  The  Council 
provided  public  notification  in  the 
Fedoral  Register  on  October  25.  1999,  of 
the  red  snapper  issues  that  would  be 
considered  at  its  November  8-12. 1999. 
Council  meeting  and  afforded  the  public 
the  opportunity  at  that  meeting  to 
comment  on  the  measures  contained  in 
this  interim  rule.  Delaying  action  to 
reduce  overfishing  in  the  red  snapper 
fishery  of  the  Gulf  of  Mexico  to  provide 
further  notice  and  an  opportunity  for 
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public  comment  would  increase  the 
likelihood  of  a  loss  of  long-tenn 
productivit>'  from  the  fishery  and 
increase  the  probable  need  for  more 
severe  restrictions  in  the  future. 
Accordingly,  under  authority  set  forth  at 
5  U.S.C.  553(b}(B).  the  AA  finds,  for 
good  cause,  namely  the  reasons  set  forth 
above,  that  providing  prior  notice  and 
the  opportunity  for  prior  public 
comment  would  be  contrary  to  the 
public  interest. 

Under  5  U.S.C.  553(d)(3),  the  AA 
finds  for  good  cause  that  a  30-day  delay 
in  the  effective  date  of  §  622.34(n) 
would  be  contrary  to  the  public  interest. 
Section  622.34(n)  delays  the  opening  of 
the  recreational  fishing  season  from 
January  1  until  April  21  to  allow  the 
limited  quota  to  be  harvested  during  the 
peak  recreational  fishing  season.  If 
§622.34(n)  is  not  effective  on  January  1, 
2000.  the  recreational  fishery  would 
begin  on  January  1 .  and  NMFS  would 
have  to  compensate  for  any  landings 
between  January  1  and  the  effective  date 
of  §622.34(n)  by  shortening  the 
proposed  April  21-October  31  season 
preferred  by  a  majority  of  the 
recreational  sector.  Accordingly. 
§  622.34(n)  is  being  made  effective 
January  1 .  2000.  thereby  providing  the 
maximum  delayed  effectiveness,  12 
days,  consistent  with  achieving  the 
objectives  of  this  rule. 

List  of  Subjects  in  50  CFR  Port  622 
Fisheries.  Fishing.  Puerto  Rico. 

Reporting  and  recordkeeping 

requirements.  Virgin  Islands, 
Dated:  December  15.  1999. 

Penelope  D.  Daiton, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 

preamble,  50  CFR  part  622  is  amended 

as  follows: 

PART  622— RSHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1 .  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S  C.  1801  et  seq. 

2.  In  §622.34,  paragraph  (1)  is 
suspended,  and  paragraphs  (m)  and  (n) 
are  added  to  read  as  follows: 


§  &22.34    Gulf  EEZ  seasonal  and/or  area 
closures. 

(m)  Closures  of  the  commerciaJ 
fishery  for  red  snapper.  The  commercial 
fishery  for  red  snapper  in  or  from  the 
Gulf  EEZ  is  closed  hom  January  1  to 
noon  on  February  1  and  thereafter  from 


noon  on  the  10th  of  each  month  to  noon 
on  the  first  of  each  succeeding  month 
until  the  quota  specified  in 
S622.42(a)(l)(i)(A)  is  reached  or  until 
noon  on  September  1,  whichever  occurs 
first.  From  September  1  to  December  1 , 
the  commercial  fisherv'  for  red  snapper 
in  or  from  the  Gulf  EEZ  is  closed  from 
noon  on  the  10th  of  each  month  to  noon 
on  the  first  of  each  succeeding  month 
until  the  quota  specified  in 
$622.42(a)(l)(i)(B)  is  reached  or  until 
the  end  of  the  fishing  year,  whichever 
occurs  first.  All  times  are  local  times. 
During  these  closed  periods,  the 
possession  of  red  snapper  in  or  from  the 
GuU  EEZ  and  in  the  Gulf  on  board  a 
vessel  for  which  a  commercial  permit 
for  Guff  reef  fish  has  been  issued,  as 
required  under  §622. 4(a)(2)(v).  without 
regard  to  where  such  red  snapper  were 
harvested,  is  limited  to  the  bag  and 
possession  limits,  as  specified  in 
§622.39(b)(l)(viii)  and  (b)(2). 
respectively,  and  such  red  snapper  are 
subject  to  the  prohibition  on  sale  or 
purchase  of  red  snapper  possessed 
under  the  bag  limit,  as  specified  in 
§  622.45(c)(1).  However,  when  the 
recreational  quota  for  red  snapper  has 
been  reached  and  the  bag  and 
possession  limits  have  been  reduced  to 
zero,  such  possession  is  limited  to  zero 
during  a  closed  period. 

(n)  Closures  of  the  recreational  fishery 
for  red  snapper.  The  recreational  fishery 
for  red  snapper  in  or  from  the  Gulf  EEZ 
is  closed  from  January  1.  2000,  to  April 
21,  2000.  and  from  November  1.  2000, 
through  December  31,  2000.  Chiring  a 
closure,  the  bag  and  possession  limit  for 
red  snapper  in  or  from  the  Gulf  EEZ  is 
zero. 

3.  hi  §622.37,  paragraph  (d)(l)(iv)  is 
suspended  and  paragraph  (d)(l)(vi)  is 
added  to  read  as  follows: 

§622.37    SlzsllmlU. 

t         •         *         •         * 

(d)  '  *  • 

(1)  "  '  * 

(vi)  Red  SDapper-16  inches  (40.6  cm). 
TL,  for  a  fish  taken  by  a  person  subject 
to  the  bag  Umit  specified  in 
§622.39(b)(l)(viii)  and  15  inches  (38.1 
cm).  TL.  for  a  fish  taken  by  a  person  not 
subject  to  the  bag  limit. 

•  •         *         *         * 

4.  hi  §622.39.  paragraphs  (b)(l)(iii) 
and  (b)(l)(v)  are  suspended  and 
paragraphs  {b)(l)(viii)  and  (b)(l)(ix)  are 
added  to  read  as  follows: 

i  622.39    Bag  and  possasslon  limits. 

•  *         *         *         « 

(b)*** 
(1)  *  *  • 
(viii)  Red  snapper— 4. 


(ix)  Gulf  reef  fish,  combined, 
excluding  those  specified  in  paragraphs 
(b)(l)(i).  (b)(l)(ii).  and  (b)(l)(iv)  and  in 
(b)(l)(vi)  through  (b)(l)(viii)  of  this 
section  and  excluding  dwarf  sand  perch 
and  sand  perch — 20. 
***** 

(PR  Doc.  99-32874  Filed  12-15-99;  4:01  pm| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  981014259-8312-02;  1.0. 
120899F] 

Rsheries  of  the  ttortheastern  United 
States:  Black  Sea  Bass  Fishery; 
Commercial  Quota  Harvested  for 
Quarter  4  Period 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest  for 

Quarter  4  period. 

SUMMARY:  NMFS  announces  that  the 
black  sea  bass  commercial  quota 
available  in  the  Quarter  4  period  to  the 
coastal  states  fi'om  Maine  through  North 
Carolina  has  been  harvested. 
Commercial  vessels  may  not  land  black 
sea  bass  in  the  northeast  region  for  the 
remainder  of  the  1999  Quarter  4  quota 
period  (through  December  31.  1999). 
Regulations  governing  the  black  sea  bass 
fishery  require  publication  of  this 
notification  to  advise  the  coastal  states 
from  Maine  through  North  Carolina  that 
the  quota  has  been  harvested  and  to 
advise  vessel  permit  holders  and  dealer 
permit  holders  that  no  commercial 
quota  is  available  for  landing  black  sea 
bass  in  these  states  north  of  35°15.3'  N. 
lat. 

dates:  Effective  December  20, 1999, 
0001  hrs.  local  time  through  December 
31.  1999.  2400  hrs.  local  time. 
FOR  FURTHER  MFORMATXIN  CONTACT:  Paul 
H.  Jones.  Fishery  Policy  Analyst,  at 
(978)  281-9273. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  black  sea  bass 
fishery  are  found  at  50  CFR  part  648. 
The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  allocated  into  four  quota  periods 
based  upon  percentages  of  the  annual 
quota.  The  Quarter  4  commercial  quota 
(October  through  December)  is 
distributed  to  the  coastal  states  from 
Maine  through  North  Carolina.  The 
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process  to  set  the  aimual  commercial 
quota  is  described  in  §  648.140. 

The  initial  total  commercial  quota  for 
black  sea  bass  for  the  1999  calendar  year 
was  set  equal  to  3.025.000  lb  (1.372.117 
kg)(63  FR  72203.  December  31. 1998). 
The  Quarter  4  period  quota,  which  is 
equal  to  19.77  percent  of  the  annual 
commercial  quota,  was  set  at  598.043  lb 
(271.268  kg). 

Section  648.140(d)(2)  requires  the 
Regional  Administrator  to  determine  the 
date  a  quarterly  commercial  quota  has 
been  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  a  notification  in  the  Federal 
Register  advising  and  noUiy'ing 
commercial  vessels  and  dealer  permit 
holders  that,  effective  upon  a  specific 
date,  the  black  sea  bass  commercial 
quota  has  been  har\'ested  and  no 
commercial  quota  is  available  for 
landing  black  sea  bass  for  the  remainder 
of  the  Quarter  4  period,  north  of 
35°15.3'  N.  lat.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  black  sea  bass 
commercial  quota  for  the  1999  Quarter 
4  period  has  been  harvested. 

The  regulations  at  §  648.4(b)  proWde 
that  Federal  black  sea  bass  moratorium 
permit  holders  agree  as  a  condition  of 


the  permit  not  to  land  black  sea  bass  in 
any  state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for  the 
period  has  been  har\'ested  and  that  no 
commercial  quota  for  the  black  sea  bass 
is  available.  The  Regional  Administrator 
has  determined  that  the  Quarter  4 
period  for  black  sea  bass  no  longer  has 
commercial  quota  available.  Therefore, 
effective  0001  hrs  local  time.  December 
20. 1999.  further  landings  of  black  sea 
bass  in  coastal  states  from  Maine 
through  North  Carolina,  north  of 
35°15.3'  N.  lat.  by  vessels  holding 
commercial  Federal  fisheries  permits 
are  prohibited  through  December  31. 
1999.  2400  hrs  local  time.  The  Quarter 
1  period  for  commercial  black  sea  bass 
harvest  will  open  on  January  1 .  2000. 
Effective  December  20.  1999.  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  black  sea  bass 
from  federally  permitted  black  sea  bass 
moratorium  permit  holders  that  land  in 
coastal  states  from  Maine  through  North 
Carolina  for  the  remainder  of  the 
Quarter  4  period  (through  December  31, 
1999). 

The  regulations  at  §  648.4(b)  also 
provide  that,  if  the  commercial  black  sea 
bass  quota  for  a  period  is  han'ested  and 
the  coast  is  closed  to  the  possession  of 


black  sea  bass  north  of  35°]5.3'  N.  lat.. 
any  vessel  owners  that  hold  valid 
commercial  permits  for  both  the  black 
sea  bass  and  the  NMFS  Southeast 
Region  Snapper -Grouper  fisheries  may 
surrender  their  moratorium  Black  Sea 
Bass  permit  by  certified  mail  addressed 
to  the  Regional  Administrator  (see  Table 
to  §600.502)  and  fish  pursuant  to  their 
Snapper-Grouper  permit,  as  long  as 
fishing  is  conducted  exclusively  in 
waters,  and  landings  are  made,  south  of 
35°15.3'  N.  lat.  A  moratorium  permit  for 
the  black  sea  bass  fishery  that  is 
voluntarily  relinquished  or  surrendered 
will  be  reissued  upon  the  receipt  of  the 
vessel  OMTier's  wTitten  request  after  a 
minimum  period  of  6  months  from  the 
date  of  cancellation. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.G.  12866. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated:  Decemtier  14.  1999. 
Gary  C  Matlock. 

Director.  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Senrice 
IFR  Dot.  99-32921  Filed  12-17-99;  8:45  ami 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  put})tc  ot  the  proposed 
issuance  ot  rules  and  rsQulations.  The 
purpose  ot  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nile  maKing  pnor  to  the  adoption  ot  the  final 
ojles. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnlstratkMi 

21  CFR  Part  330 

[Docket  No.  96N-0277] 
Rm0910-AA01 

Addttlonal  Criteria  and  Procedures  for 
Claaalfying  Over-the-Counter  Drugs  as 
Generally  Recognized  as  Sale  and 
Effective  and  Not  Misbranded 

agemcy:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
additional  criteria  and  procedures  by 
which  over-the-counter  (OTC) 
conditions  may  become  eligible  for 
consideration  in  the  OTC  drug 
monograph  system.  The  proposed 
criteria  and  procedures  address  how 
OTC  drugs  initially  marketed  in  the 
United  States  after  the  OTC  drug  review 
began  in  1972  and  OTC  drugs  without 
any  U.S.  marketing  experience  could 
meet  the  statutory  definition  of 
marketing  "to  a  material  extent"  and 
"for  a  material  time"  and  become 
eligible.  If  found  eligible,  the  condition 
would  be  evaluated  for  general 
recognition  of  safety  and  effectiveness 
in  accordance  with  FDA's  OTC  drug 
monograph  regulations.  FDA  is  also 
proposing  changes  to  the  current  OTC 
drug  monograph  procedures  to 
streamline  the  process  and  provide 
additional  information  in  the  review. 
DATES:  Submit  written  comments  by 
March  22.  2CX)0.  See  section  V  of  this 
dociunent  for  the  effective  date  of  any 
final  rule  that  may  issue  based  on  this 
proposal. 

AOOflESSES:  Submit  written  comments 
on  the  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  S630  Fishers 
Lane,  rm.  1061.  RockviUe.  MD  20852. 
Submit  written  comments  on  the 
information  collection  requirements  to 


the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235. 
Washington,  DC  20503.  ATTN:  Wendy 
Taylor.  Desk  Officer  for  FDA. 
FOfl  FURTHER  INFORMATION  IX>NTACT: 
Donald  Dobbs.  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  OTC  drug  monograph  system  was 
established  to  evaluate  the  safety  and 
effectiveness  of  all  OTC  drug  products 
marketed  in  the  United  States  before 
May  11. 1972.  that  were  not  covered  by 
new  drug  applications  (NDA's)  and  all 
OTC  drug  products  covered  by  "safety" 
NDA's  that  were  marketed  in  the  United 
States  before  enactment  of  the  1962  drug 
amendments  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  In  1972, 
FDA  began  its  OTC  drug  review  to 
evaluate  OTC  drugs  by  categories  or 
classes  (e.g.,  antacids,  skin  protectants), 
rather  than  on  a  product-by-product 
basis,  and  to  develop  "conditions" 
under  which  classes  of  OTC  drugs  are 
generally  recognized  as  safe  and 
effective  (CRAS/E)  and  not  misbranded. 

FDA  publishes  these  conditions  in  the 
Federal  Register  in  the  form  of  OTC 
drug  monographs,  which  consist 
primarily  of  active  ingredients,  labeling, 
and  other  general  requirements.  Final 
monographs  for  OTC  drugs  that  are 
GRAS/E  and  not  misbranded  are 
codified  in  part  330  (21  CFR  part  330). 
Manufacturers  desiring  to  market  an 
OTC  drug  covered  by  an  OTC  drug 
monograph  need  not  seek  FDA 
clearance  before  marketing. 

In  the  Federal  Register  of  October  3, 
1996  (61  FR  51625).  FDA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  stating  that  it  was  considering 
proposing  to  amend  its  regulations  to 
include  criteria  under  which  certain 
additional  OTC  drug  conditions  may 
become  eligible  for  inclusion  in  the  OTC 
drug  monograph  system.  Interested 
persons  were  invited  to  submit  written 
comments  by  January  2.  1997.  The 
agency  received  16  comments,  which  it 
discusses  in  section  in.  of  this 
dociunent. 

Under  this  proposal,  eligibility  for 
consideration  in  the  OTC  drug 


monograph  system  would  be 
determined  by  showing  a  condition's 
use  "to  a  material  extent"  and  "for  a 
material  time"  in  compliance  with  the 
existing  statutory  requirements  of  the 
act.  A  number  of  ingredients  have  been 
marketed  in  OTC  drug  products  tmder 
NDA's  approved  after  May  11, 1972. 
The  agency  is  providing  criteria  and 
procedures  in  this  proposal  for 
manufacturers  who  wish  to  have 
ingredients  such  as  these  considered  for 
OTC  drug  monograph  status. 

For  OTC  drug  products  without  any 
U.S.  marketing  experience,  this  proposal 
represents  a  change  in  the  agency's 
previous  interpretation  of  "tise" 
requirements  in  section  201(p)  of  the  act 
(21  U.S.C.  321(p)).  Previously,  the 
agency  interpreted  the  use  provision  to 
mean  use  in  the  United  States  only.  The 
agency  is  proposing  this  change  in 
policy  to  expand  use  to  include  foreign 
marketing  experience  because  it 
beUeves  that  under  certain 
circumstances  use  outside  the  United 
States  may  appropriately  be  considered 
to  satisfy  the  use  requirements  in 
section  201(p)  of  the  act. 

In  the  ANPRM.  the  agency  used  the 
term  "condition"  to  refer  to  OTC  drug 
active  ingredients,  indications,  dosage 
forms,  dosage  strengths,  routes  of 
administration,  and  active  ingredient 
combinations.  In  this  proposal,  the 
agency  is  clarifying  that  the  term 
"condition"  refers  to  an  active 
ingredient  or  botanical  drug  substance 
(or  a  combination  of  active  ingredients 
or  botanical  drug  substances),  dosage 
form,  dosage  strength,  or  route  of 
administration,  marketed  for  a  specific 
OTC  use.  The  agency  is  adding  the 
reference  to  botanical  drug  substance  to 
clarif>'  that  the  agency  recognizes  that 
the  information  needed  for 
consideration  of  a  botanical  substance 
for  inclusion  in  the  OTC  ilrug 
monograph  system  may  differ  from  the 
information  needed  to  evaluate  other 
types  of  active  ingredients  for  this 
purpose. 

n.  Description  of  the  Proposed  Rule 

Currently,  the  OTC  drug  regulations 
in  part  330  do  not  define  eUgibility 
requirements  for  consideration  in  the 
OTC  drug  monograph  system  or  what 
constitutes  marketing  to  a  material 
extent  or  for  a  material  time.  This 
proposed  rule  sets  forth  criteria  for 
defining  material  extent  and  material 
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time  and  procedures  for  considering 
additional  "conditions"  (as  clarified  in 
section  I.  of  this  document)  in  the  OTC 
drug  monograph  system.  The  definition 
of  "conditions"  is  included  in  proposed 
§  330.14(a). 

Proposed  §  330.14(b)  describes  the 
criteria  for  consideration  for  inclusion 
in  the  OTC  drug  monograph  system. 
Proposed  §  330.14(b)(1)  would  require 
that  the  condition  be  marketed  for  OTC 
purchase  by  consumers.  If  the  condition 
is  marketed  in  another  country  in  a  class 
of  OTC  drug  products  that  may  be  sold 
only  in  a  pharmacy,  with  or  without  the 
personal  involvement  of  a  pharmacist,  it 
must  be  established  that  this  marketing 
restriction  does  not  indicate  safety 
concerns  about  the  condition's  toxicity 
or  other  potentiality  for  harmful  effect, 
the  method  of  its  use.  or  the  collateral 
meastu^s  necessary  to  its  use  (section 
503(b)(1)(A)  of  the  act  (21  U.S.C. 
353(b)(1)(A))).  ff  the  restriction  is  related 
to  such  concerns.  FDA  would  not 
consider  this  type  of  marketing  to  be 
similar  to  the  broad  OTC  drug  marketing 
in  the  United  States,  where  products  are 
marketed  in  a  variety  of  outlets  (e.g.. 
grocery  stores,  convenience  stores, 
drugstores),  with  no  opportunity  or 
requirement  for  professional 
consultation. 

Proposed  §  330.14(b)(2)  would  require 
thai  if  the  condition  under 
consideration  is  marketed  OTC  in  a 
foreign  country,  and  its  marketing  in  the 
United  States  is  limited  to  prescription 
drug  use,  it  would  not  be  eligible  for 
inclusion  in  an  OTC  drug  monograph. 
FDA  has  determined  that  such  a 
condition  requires  a  prescription  and 
caimot  be  considered  GRAS/E  for  OTC 
use.  Therefore,  any  request  for  OTC 
marketing  status  should  be  made  imder 
theNDA. 

Proposed  §  330.14(b)(3)  would  require 
OTC  marketing  for  a  minimum  of  5 
continuous  years  in  the  same  coimtry  or 
countries  and  in  sufficient  quantity,  as 
described  in  §330.14(c)(2)(ii),  (c)(2)(iii). 
and  (c)(2)(iv).  FDA  is  proposing  these 
requirements  to  ensure  that  marketing  is 
of  sufficient  duration  to  detect 
infi^ueol  but  serious  adverse  drug 
experiences  (ADE's)  that  are  occurring. 
At  this  time.  OTC  drug  monographs 
do  not  include  timed-release 
formulations.  These  products  are 
regulated  as  new  drugs  under 
S  310.502(a)(14)  (21  CFR  310.502(a)(14)). 
and  this  docimient  does  not  propose  to 
change  that  status. 

The  agency  is  proposing  a  specific 
format  for  the  submission  of  eligibility 
information  to  the  agency.  This  format 
is  intended  for  sponsors  to  provide 
specific  information  in  a  uniform 
maimer  to  enable  the  agency  to 


streamline  the  review  process.  Proposed 

S  330.14(c)  describes  the  new  time  and 
extent  application  (TEA)  sponsors 
would  be  required  to  submit  when 
requesting  consideration  of  a  condition 
subject  to  this  section.  All  of  the 
information  in  proposed  §  330.14(c)(1) 
through  lc)(5)  needs  to  be  included  in 
accordance  with  the  procedures  in 
proposed  §  330.14(d).  The  information 
requested  in  §  330.14(c)(2).  (c)(2)(i) 
through  (c)(2)(iv).  and  (c)(3)  is  to  be 
provided  in  a  table  format.  If  the 
condition  is  found  eligible,  then  safety 
and  effectiveness  data  would 
subsetiuently  be  submitted  under  the 
procedures  proposed  in  §  330.14(0  and 
reviewed  under  the  procedures  in 
proposed  §  330.14(g).  If  the  agency 
initially  determines  that  the  condition 
can  be  considered  safe  and  effective, 
then  it  will  propose  monograph  status 
under  the  procedures  in  proposed 
§  330.14(g)(3). 

Under  proposed  §  330.14(c)(1). 
sponsors  must  submit  basic  information 
about  the  condition  that  includes  a 
detailed  description  of  the  active 
ingredient(s)  or  botanical  drug 
substance(s),  which  are  more  fully 
described  in  §330.14(c)(l)(i)  and 
(c)(l)(ii).  pharmacologic  class(es), 
intended  OTC  use(s),  OTC  strength(s) 
and  dosage  form(s).  route(s)  of 
administration,  directions  for  use.  and 
the  applicable  existing  OTC  drug 
monograph(s)  under  which  the 
condition  would  be  marketed  or  the 
request  and  rationale  for  creation  of  a 
new  OTC  drug  monograph(s).  Proposed 
§  330.14(c)(l)(iii)  allows  reference  to  the 
current  edition  of  the  U.S. 
Pharmacopeia  (USP)-National 
Formulary  (NF)  to  help  satisfy  the 
requirements  of  the  description  of  the 
active  ingredient(s)  or  botanical  drug 
substance(s). 

Under  proposed  §  330.14(c)(2), 
sponsors  must  submit  a  list  of  all 
countries  in  which  the  condition  has 
been  marketed.  This  information  is 
important  to  determine  if  the  marketing 
experience  is  broad  enough  to  ensure 
that  an  adequate  safety  profile  exists. 

Proposed  §  330.14(c)(2)(i)  would 
require  sponsors  to  describe  how  the 
condition  has  been  marketed  in  each 
country  (e.g.,  OTC  general  sales  direct- 
to-consumer;  sold  only  in  a  pharmacy, 
with  or  without  the  personal 
involvement  of  a  pharmacist;  dietary 
supplement:  or  cosmetic).  If  marketed  as 
an  OTC  pharmacy-only  product,  the 
sponsor  must  establish  that  this 
marketing  restriction  does  not  indicate 
safety  concerns  about  the  condition's 
toxicity  or  other  potentiality  for  harmful 
effect,  the  method  of  its  use,  or  the 
collateral  measures  necessary  to  its  use 


(section  503(b)(1)(A)  of  the  act).  This 
information  is  important  because 
diversity  in  the  way  products  are 
marketed  in  other  coiuitries  may 
indicate  safety  concerns  that  would  be 
important  to  consider  in  determining 
suitability  for  OTC  drug  sale  in  the 
United  States. 

Proposed  §  330.14(c)(2)(ii)  would 
require  sponsors  to  submit  data  on  the 
number  of  dosage  units  sold  in  each 
coimtry.  Information  presented  should 
include:  (1 )  The  total  number  of  dosage 
units  sold.  (2)  the  number  of  units  sold 
by  package  sizes  (e.g..  24  tablets,  120 
milliliters  (mL)).  and  (3)  the  number  of 
doses  per  package  based  on  the  labeled 
directions  for  use.  This  information  is 
important  to  FDA's  assessment  of  the 
extent  of  marketing.  This  information  is 
to  be  presented  in  two  formats:  II)  On 
a  year-by-year  basis,  and  (2)  ctunulative 
totals.  The  agency  will  maintain  the 
year-to-year  sales  data  as  confidential, 
unless  the  sponsor  waives  this 
confidentiality.  The  agency  voll  make 
the  cumulative  totals  public  should  the 
condition  be  fotmd  eligible  for 
consideration  in  the  OTC  drug 
monograph  system. 

Proposed  §  330.14(c)(2)(iii)  would 
require  sponsors  to  adequately  describe 
each  country's  marketing  exposure  (e.g., 
race,  gender,  ethnicity,  and  other 
pertinent  factors)  to  ensure  that 
marketing  experience  can  be  reasonably 
extrapolated  to  the  U.S.  population 
Sponsors  would  have  to  explain  any 
cultural  or  geographical  differences  in 
the  way  the  condition  is  used  in  the 
foreign  country  and  in  the  United 
States.  The  agency  considers  it 
important  that  OTC  marketing 
experience  be  relevant  to  populations 
who  would  use  such  an  OTC  drug  in  the 
United  States.  The  information  in  this 
paragraph  need  not  be  provided  for  OTC 
drugs  that  have  been  marketed  for  more 
than  5  years  in  the  United  States  under 
anNDA. 

Under  proposed  §  330.14(c)(2)(iv). 
sponsors  must  submit  data  on  the 
condition's  use  pattern  in  each  coimtry. 
that  is,  how  often  it  is  to  be  used 
(according  to  the  label)  and  for  how 
long.  If  the  use  pattern  varies  in 
different  coimtries  based  on  the 
product's  packaging  and  labeling,  or  if 
changes  in  use  pattern  have  occurred 
over  time,  the  sponsor  must  describe  the 
use  pattern  for  each  coimtry  and  explain 
why  there  are  differences  or  changes. 
This  information  is  important  for 
evaluating  whether  the  extent  of  use  is 
adequate  to  detect  infrequent  but 
serious  ADE's. 

Proposed  §  330.14(c)(2)(v)  would 
require  sponsors  to  describe  each 
country's  (where  the  condition  is 
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marketed)  system  for  identifying  ADE's, 
especially  those  found  in  OTC 
marketing  experience,  including  method 
of  collection  if  applicable.  The  agency 
considers  this  information  important  to 
assess  the  ability  of  the  system  to  detect 
ADE's  that  are  occurring. 

Under  proposed  5  330.14(c)(3). 
sponsors  must  submit  a  statement  of 
how  long  the  condition  has  been 
marketed  in  each  country,  accompanied 
by  all  labeling  used  during  the 
marketing  period,  specifying  the  time 
period  that  each  labeling  was  used.  All 
labeling  that  is  not  in  EngUsh  must  be 
translated  to  EngUsh.  in  accord  with 
§  10.20(c)(2)  (21  CFR  10.20(c)(2)).  This 
information  is  important  to  determine 
whether  the  condition  has  been 
marketed  for  a  material  time  and 
whether  changes  occurred  in  its  labeling 
(e.g..  formulation,  warnings,  and 
directions).  The  agency  proposes  that 
this  information  need  not  be  provided 
for  conditions  that  have  been  marketed 
OTC  for  more  than  5  years  in  the  United 
States  under  an  NDA. 

Under  proposed  §  330.14(c)(4). 
sponsors  must  submit  a  list  of  all 
countries  where  the  condition  is 
marketed  only  as  a  prescription  drug 
and  the  reason(s)  why  its  marketing  is 
restricted  to  prescription  in  these 
countries.  This  information  is  useful 
because  the  same  drug  marketed  OTC  in 
one  country  may  be  limited  to 
prescription  in  another  coimtry.  and  the 
agency  is  interested  in  knowing  the 
reason(s)  why  its  marketing  is  restricted 
lo  prescription  in  other  countries. 

Under  proposed  §  330.14(c)(5). 
sponsors  must  submit  a  list  of  all 
countries  in  which  the  condition  has 
been  withdrawn  from  marketing  or  in 
which  an  application  for  OTC  marketing 
approval  has  been  denied,  and  include 
the  reasons  for  such  withdrawal  or 
application  denial.  This  information  is 
important  to  determine  why  other 
countries  did  not  grant  or  withdrew 
OTC  marketing  status. 

Under  proposed  §  330.14(c)(6), 
sponsors  must  provide  the  information 
in  §  330.14(c)(2).  (c)(2)(i)  through 
(c)(2)(iv).  and  (c)(3)  in  a  table  format. 
This  format  is  requested  to  provide  for 
easy  comparison  of  information  from 
one  country  to  another. 

Proposed  §  330.14(d)  would  require 
sponsors  to  submit  three  copies  of  the 
TEA.  which  would  be  handled  as 
confidential  until  the  agency  makes  a 
decision  on  the  eligibility  of  the 
condition  for  consideration  in  the  OTC 
drug  monograph  system.  The  TEA 
would  be  placed  on  public  display  in 
the  Dockets  Management  Bninch  only  if 
the  condition  is  found  eligible  for 
consideration  in  the  OTC  monograph 


system.  This  procedure  is  necessary  to 
allow  sponsors  to  provide  all  pertinent 
eligibility  information,  some  of  which 
may  be  considered  confidential  under 
18  U.S.C.  1905,  5  U.S.C.  552(b),  or 
section  301(j)  of  the  act  (21  U.S.C. 
331  (j)).  Certain  manufacturing 
information  might  be  considered 
confidential.  Year-to-year  sales  data 
would  be  considered  confidential,  but 
cumulative  sales  data  over  a  period  of 
years  would  not  be  considered 
confidential.  Any  proposed  compendial 
standards  would  not  be  considered 
confidential.  If  the  condition  is  not 
found  eligible,  the  TEA  will  not  be 
placed  on  public  display,  but  a  letter 
from  the  agency  to  the  sponsor  stating 
why  the  condition  was  not  found 
acceptable  will  be  placed  on  public 
display  in  the  Dockets  Management 
Branch. 

Under  proposed  §  330.14(e).  if  a 
condition  is  found  eligible,  the  agency 
would  publish  a  notice  of  eligibility  in 
the  Federal  Register  and  provide  the 
sponsor  and  other  interested  parties  an 
opportunity  to  submit  data  lo 
demonstrate  safety  and  effectiveness. 
The  agency  is  proposing  this  two-step 
approach  to:  (1)  Prevent  sponsors  from 
incurring  unnecessary  costs  for 
developing  safety  and  effectiveness  data 
for  a  condition  that  may  not  meet  basic 
eligibility  requirements,  (2)  avoid 
expending  agency  resources  evaluating 
safety  and  effectiveness  data  for  a 
condition  that  does  not  meet  the  basic 
eligibility  requirements,  and  (3)  provide 
all  other  interested  parties  an 
opportunity  to  submit  data  and 
information  on  eligible  conditions. 

Under  proposed  S  330.14(f),  the  notice 
of  eligibility  wUI  Include  a  request  for 
safety  and  effectiveness  data  to  be 
submitted.  Under  proposed 
§  330.14(f)(1).  sponsors  must  submit  all 
data  and  information  listed  in 
§  330.10(a)(2)  under  the  outline  "OTC 
Drug  Review  Information,"  items  lU 
through  Vn. 

Under  proposed  §  330.14(f)(2), 
sponsors  would  be  required  to  include 
all  serious  ADE's,  as  defined  in 
§§310.305  and  314.80  (21  CFR  310.305 
and  314.80).  from  each  country  where 
the  condition  has  been  or  is  currently 
marketed  as  a  prescription  drug  or  as  an 
OTC  drug  or  product  Sponsors  would 
be  required  to  provide  individual  ADE 
reports  (Form  FDA  3500A  or  a  format 
that  provides  equivalent  information) 
along  with  a  detailed  summary  of:  (1) 
All  serious  ADE's.  and  (2)  expected  or 
frequently  reported  side  effects  for  the 
condition.  Individual  reports  should  be 
translated  if  not  provided  in  English. 
Information  derived  from  individual 
ADE  reports  is  important  in  assessing 


safety,  and  expected  or  frequently 
repotted  side  effects  help  identify 
information  that  should  appear  in 
product  labeling. 

Proposed  §  330.14(g)  describes  the 
administrative  procedures  for  FDA  to 
use  to  evaluate  the  safety  and 
effectiveness  data.  The  agency  could:  (1) 
Use  an  advisory  review  panel  to 
evaluate  the  safety  and  effectiveness 
data  and  make  recommendations 
following  the  provisions  of 
$  330.10(a)(3),  (2)  evaluate  the  data  in 
conjunction  with  the  advisory  review 
panel,  or  (3)  evaluate  the  data  on  its 
own  without  using  an  advisory  review 
panel.  These  mechanisms  provide  the 
agency  with  flexibility  in  determining 
the  most  efficient  method  to  evaluate 
data  submissions  consistent  with  the 
safetv,  effisctiveness,  and  labeling 
standards  in  $  330.10(a)(4)(i)  through 
(a)(4)(vi). 

Under  proposed  §  330.14(g)(1),  an 
advisory  review  panel  may  submit  a 
report  following  the  provisions  of 
§  33a.l0(a)(5).  or  the  panel  may  provide 
recommendations  in  its  official  minutes 
of  meeting(s).  This  latter  approach 
provides  the  agency  with  a  mechanism 
to  receive  an  advisory  review  panel's 
recommendations  more  quickly,  and  it 
eliminates  ujuiecessary  administrative 
burdens. 

Under  proposed  §  330.14(g)(2),  the 
agency  may  act  on  an  advisory  review 
panel's  recommendations  following  the 
proposed  revised  procedures  in 
S  330.10(a)(2)  and  (a)(6)  through  (a)(10). 
This  approach  provides  the  agency  with 
a  mechanism  to  be  able  to  act  on  an 
advisory  review  panel's 
recommendations  in  a  more  expeditious 
manner.  The  agency  is  proposing  to 
revise  §  330.10(a)(6),  (a)(7),  and  (a)(10) 
to  incorporate  these  new  procedures  of 
placing  an  advisory  review  panels's 
recommendations  on  public  display  in 
the  Dockets  Management  Branch  and 
then  acting  on  those  recommendations. 

Proposed  §  330.14(g)(3)  states  that  if 
the  condition  is  initially  determined  to 
be  safe  and  effective  for  OTC  use  in  the 
United  States,  it  will  be  proposed  for 
inclusion  in  an  appropriate  OTC  drug 
monogTaph(s),  either  by  amending  an 
existing  monugraph(s)  or  establishing  a 
new  mooograph(s),  if  necessary. 

Proposed  S  330.14(g)(4)  states  how  the 
agency  will  treat  a  condition  that  is 
initially  determined  not  to  be  GRAS/E 
for  OTC  use  in  the  United  States. 

Proposed  §  330.14(g)(5)  provides  an 
opportunity  for  public  comment  on  a 
proposal  to  include  or  exclude  a 
condition  and  for  publication  of  a  final 
rule. 

Proposed  $  330.14(h)  would  permit 
marketing  only  under  a  final  OTC  drug 


monograph(s)  after  the  agency 
determines  that  the  condition  is  GRAS/ 
E  and  includes  it  in  the  appropriate 
OTC  drug  final  monograph(s),  and  the 
condition  complies  with  §  330.14(1).  The 
agency  is  proposing  this  approach  for 
several  reasons:  (1)  It  allows  for 
thorough  public  consideration  of  any 
safety  and  effectiveness  issues  that 
might  arise  before  marketing  begins:  (2) 
it  allows  for  completion  of  compendial 
monograph  standards  for  identity, 
strength,  quality,  and  purity  for  all 
manuJFacturers  to  use:  and  (3)  it  allows 
manufacturers  to  avoid  expensive 
relabeling  when  changes  occur  between 
the  proposal  and  the  final  rule. 

Under  proposed  §  330.14(i),  any 
active  ingredient  or  botanical  drug 
substance  included  in  a  final  OTC  drug 
monograph  must  be  recognized  in  an 
official  USP-NF  drug  monograph, 
setting  forth  its  standards  of  identity, 
strength,  quality,  and  purity,  prior  to 
any  marketing.  The  official  USP-NF 
monograph  should  be  consistent  with 
the  active  ingredient(s)  or  botanical  drug 
subslance(s)  used  to  establish  general 
recognition  of  safety  and  effectiveness. 
The  agency  is  proposing  this 
compendial  monograph  requirement 
because  the  public  availability  of 
chemical  standards  would  ensure  that 
all  OTC  drug  products  contain 
ingredients  that  are  equivalent  to  the 
active  ingredients  or  botanical  drug 
substances  included  in  an  OTC  drug 
monograph.  Inclusion  in  an  official 
compendium  of  an  ingredient's 
standards  of  identity,  strength,  quality, 
and  purity  would  help  ensure  that  O'TC 
drugs  are  safe  and  effective  for  their 
intended  uses.  This  USP-NF 
monograph  requirement  has  been 
agency  policy  since  1989  (54  FR  13480 
at  13486.  April  3.  1989,  and  54  FR 
40808  at  40810,  October  3.  1989). 

After  further  considering  how  to  best 
evaluate  additional  conditions  that 
might  be  included  in  an  OTC  drug 
monograph,  the  agency's  proposal  in 
this  document  differs  in  a  number  of 
ways  from  the  advance  notice  of 
proposed  rulemaking.  The  agency  is 
proposing  certain  new  procedures  for 
consideration  of  additional  conditions 
in  the  OTC  drug  monograph  system  and 
amending  existing  OTC  drug  review 
procedtues  in  S  330.10  to  provide 
consistency  with  the  use  of  these  new 
procedures.  The  agency  is  proposing 
that  a  TEA  containing  certain 
information  be  submitted  when  a 
sponsor  requests  that  an  OTC  drug 
initially  marketed  in  the  United  States 
after  the  OTC  drug  review  began  in  1972 
or  an  OTC  drug  without  any  U.S. 
marketing  experience  be  considered  for 
inclusion  in  an  OTC  drug  monograph. 


Sponsors  of  additional  conditions  under 
these  categories  will  be  required  to  use 
these  new  procedures 

The  agency  will  continue  to  use  the 
existing  OTC  drug  review  procedures 
for  conditions  subject  to  the  original 
OTC  drug  review.  This  includes:  (1) 
Rulemakings  that  have  not  been 
completed  to  date  (e.g.,  external 
analgesic  drug  products),  (2)  drug 
categories  that  were  in  the  calls-for-data 
for  OTC  miscellaneous  internal  drug 
products  (38  FR  31696.  November  16. 
1973.  and  40  FR  38179.  August  27. 
1975)  and  for  OTC  miscellaneous 
external  drug  products  (38  FR  31697, 
November  16,  1973,  and  40  FR  38179, 
August  27, 1975)  which  the  agency  has 
not  reviewed  to  date  (e.g.,  urinary 
antiseptic  drug  products),  and  (3)  drug 
categories  that  were  not  included  in  any 
of  the  calls-for-data  but  in  which  it  can 
be  unequivocally  established  that 
eligible  products  were  marketed  OTC 
before  the  OTC  drug  review  began  in 
1972. 

The  new  procedures  will  apply  to  all 
conditions  marketed  initially  in  the 
United  States  after  the  OTC  drug  review 
began  in  1972  and  all  conditions  for 
which  the  original  OTC  drug  review  has 
been  completed  but  where  sponsors 
want  further  consideration  (e.g.,  a 
condition  determined  as  oonmonograph 
in  the  original  OTC  drug  review  but  for 
which  additional  data  and  information 
are  now  being  presented).  Sponsors  of 
conditions  in  this  last  category  will  be 
required  to  follow  the  new  procedures 
so  that  the  agency  can  obtain  the  most 
recent  marketing,  safety,  effectiveness, 
and  compendial  standard  data  and 
information  available  for  the  condition. 
In  addition,  because  such  conditions 
have  been  previously  determined  to  be 
nonmonograph,  no  interim  marketing 
would  be  allowed  under  existing 
procedures  until  the  condition  is 
included  in  a  final  monograph,  which  is 
consistent  with  newly  proposed 
S  330.14(h). 

The  TEA  will  be  handled  as 
confidential,  like  the  original 
submissions  to  an  advisory  review 
panel,  until  the  agency  makes  a  decision 
on  the  eligibility  of  the  condition  for 
consideration  in  the  OTC  monograph 
system.  If  the  condition  is  not  found 
eligible,  the  agency  will  notify  the 
sponsor  by  letter,  a  copy  of  which  will 
be  placed  in  the  Dockets  Management 
Branch,  and  the  TEA  will  not  be  placed 
on  public  display.  If  the  condition  is 
found  eligible,  the  TEA  will  be  placed 
on  pubUc  display  in  the  Dockets 
Management  Branch,  after  deletion  of 
information  deemed  confidential  under 
18  U.S.C.  1905,  5  U,S.C.  552(b).  or 
section  301  (j)  of  the  act  Sponsors 


should  identify  such  information  and 
request  that  it  be  considered 
confidential  under  these  provisions.  The 
agency  will  publish  a  notice  of 
eligibility  in  the  Federal  Register  and 
provide  the  sponsor  of  the  TEA  and 
other  interested  parties  an  opporiunitv 
to  submit  data  to  demonstrate  safety  and 
effectiveness  according  to  proposed 
§330.14(1). 

The  agency  will  then  evaluate  the 
safety  and  effectiveness  data,  using  the 
existing  OTC  drug  review  standards  in 
§  330.10(a)(4)(i)  through  (a)(4)(vij  The 
agency  may  either  convene  an  advisory 
review  panel  to  assist  in  this  evaluation 
or  may  elect  to  complete  the  evaluation 
alone.  If  a  panel  is  used,  a  notice  of 
meetingis]  will  be  published  in  the 
Federal  Register,  and  the  meetingls) 
will  be  public.  If  the  agency  uses  an 
adrisory  review  panel,  the  panel  may 
submit  its  recommendations  to  the 
agency  in  its  official  minutes  of 
meeting(s)  or  in  a  separate  report.  These 
recommendations  will  be  publicly 
available  (in  the  docket).  The  agency 
will  agree  or  disagree  with  the  panel's 
recommendations,  and  proceed  directly 
to  a  tentative  order  (notice  of  proposed 
rulemaking). 

If  the  agency  initially  determines  that 
a  condition  can  be  GRAS/E  for  OTC  use 
in  the  United  Stales,  it  will  propose  to 
include  it  in  an  appropriate  OTC  drug 
monograpb(s).  This  will  be  done  either 
by  amending  an  existing  monograph(s) 
or  establishing  a  new  monograph(s).  if 
necessary. 

If  the  agency  initially  determines  that 
a  condition  caimot  be  GRAS/E  for  OTC 
use  in  the  United  States,  it  will  notify 
the  sponsor  and  other  interested  parties 
who  submitted  data  by  letter  and  place 
a  copy  of  this  letter  in  the  Dockets 
Management  Branch.  The  agency  has 
used  this  "feedback"  letter  approach  for 
many  years  during  the  ongoing  OTC 
drug  review,  and  it  has  resulted  in  the 
resolution  of  the  monograph/ 
nomnonograph  status  of  many 
conditions  prior  lo  publication  of  a  final 
determination  in  the  Federal  Register 
The  agenc>'  is  proposing  the  letter 
approach  as  a  way  to  provide  early 
notification  about  the  agency's  scientific 
assessment  of  the  data  presented.  The 
agency  will  publish  a  notice  of  proposed 
rulemaking  to  include  the  condition  in 
§  310.502.  which  lists  certain  drugs 
determined  by  rulemaking  procedures 
to  be  new  drugs  within  the  meaning  of 
section  201  (p)  of  the  act  (21  U.S.C. 
321(p)).  Interested  parties  will  have  an 
opportimity  to  submit  comments  and 
new  data.  'The  agency  will  subsequently 
publish  a  final  rule  (or  repropnsal  if 
necessary)  in  the  Federal  Register. 
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While  the  agency  generally  intends  to 
use  a  two-step  publication  process  for 
expediency,  the  agency  may,  in  rare 
instances,  elect  to  publish  an  advance 
notice  of  proposed  rulemaking  (three 
step  process)  when  it  needs  to  obtain 
additional  public  comment  before 
determining  whether  to  propose  a 
regulation  (see  §  10.40(f)(3)  (21  CFR 
10.40(f)(3))). 

The  procedures  for  additional 
conditions  in  this  proposal  require  that 


a  compendial  monograph  exist  for  any 
ingredient  included  in  an  OTC  drug 
monograph  (a  policy  that  has  been  in 
effect  since  1989).  Sponsors  are 
encouraged  to  begin  development  of  this 
compendial  monograph  at  an  early  stage 
in  the  process.  Therefore,  the  ageiicy  is 
proposing  that  sponsors  include  an 
official  (if  one  exists)  or  proposed 
compendial  monograph  as  an  element  of 
their  safety  and  effectiveness  data 
submission. 


Once  the  agency  publishes  a  proposal 
to  amend  or  establish  an  OTC  drug 
monograph  to  include  a  condition,  it 
will  then  review  the  comments  and 
publish  a  final  rule  (or  reproposal  if 
necessary)  in  the  Federal  Register.  OTC 
marketing  of  the  condition  may  begin 
when  a  final  monograph  is  published. 

The  new  procedures  are  outlined  in 
the  flow  chart  in  Table  1  below. 


Table    1. — PROPOSED  NEW   PROCEDURES    IN  §    330.14 


TIME  AND  EXTENT  APPLICATION 


Eligible? 


YES 


NO 


Eligibility  Notice 
in  FEDERAL  REGISTER 


Letter  of  Refusal 


Safety,  Effectiveness  and 

Compendial  Data 

Submitted  and  Evaluated 


I 


Federal  Register 
Proposal 


i 


Conroents   Received 
and  Evaluated 


i 


] 


Condition   Included   in 
Final   OTC  Monograph 


Condition 
Reproposed 


Condition   Included 
in  §   310.502 
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These  proposed  new  procedures  are 
intended  to  streamline  die  process  for 
additional  conditions  ihat  will  be 
evaluated.  However,  there  are  still  some 
OTC  drug  rulemakings  that  need  to  be 
completed  under  the  existing 
procedures. 

Current  §  330.10  sets  forth  the  existing 
procedures  for  classifying  OTC  drugs  as 
GRAS/E  and  not  misbranded  and  for 
establishing  monographs.  FDA  is 
proposing  to  amend  §  330.10  to  update 
some  aspects  of  these  procedures  so  that 
the  existing  procedures  for  the  ongoing 
OTC  drug  review  are  consistent  with  the 
new  proposed  procedures. 

The  "OTC  Drug  Review  Information" 
format  and  content  requirements  in 
§  330.10(a)(2)  would  be  amended  by 
revising  items  1V.A.3,  IV.B.3,  IV.C.3, 
V.A.3,  V.B.3,  and  V.C.3  to  add  the 
words  "Identify  expected  or  frequently 
reported  side  effects."  after  "document 
case  reports,"  and  by  adding  new  item 
Vn  to  read: 

VU.  An  official  United  Stales 
Pharmacopeia  (USP)-National  Formularv- 
(NF)  drug  monograph  for  the  active 
■ngredient(s)  or  botanical  drug  sut)slance(s), 
or  a  proposed  standard  for  inclusion  in  an 
article  to  be  recognized  in  an  official  USP- 
NF  drug  monograph  for  the  active 
ingredient(s)  or  botanical  drug  substance(s). 
Include  Information  showing  that  the  official 
or  proposed  compendial  monograph  for  the 
active  ingredient  or  botanical  drug  substance 
is  consistent  with  the  active  ingredient  or 
botanical  drug  substance  used  in  the  studies 
establishing  safety  and  efl'ectiveness  and  with 
the  active  ingredient  or  botanical  drug 
substance  marketed  in  the  OTC  product(s)  to 
a  materia)  extent  and  for  a  material  time.  !f 
differences  exist,  explain  why  FDA  is 
proposing  these  requirements  for  all 
conditions  because  this  type  of  information 
will  assist  the  agency  in  determining:  (1) 
Appropriate  warning  statements,  and  (2) 
general  recognition  of  safety  and 
effectiveness  by  providing  assurance  that  a 
proposed  OTC  active  ingredient  or  botanical 
drug  substance  is  consistent  with  the  active 
ingredient  or  botanical  drug  substance 
formulation  in  the  marketed  OTC  product(s) 
and  the  active  ingredient  or  botanical  drug 
sutistance  used  in  establishing  safety  and 
effectiveness. 

Current  §  330.10(a)(5)  describes  the 
contents  of  the  advisory  review  panel 
report  on  conditions  considered  for 
inclusion  in  an  OTC  drug  monograph. 
The  report  includes  a  statement  of  all 
active  ingredients,  labeling  claims  or 
other  statements,  or  other  conditions 
reviewed  and  excluded  from  the 
monograph  on  the  basis  of  the  panel's 
determination  that  they  would  result  in 
the  drug's  not  being  GRAS/E  or  would 
result  in  misbranding.  FDA  is  proposing 
to  amend  §  330.10(a)(5)(ii)  and  (a)(5)(iii) 
by  deleting  the  requirement  that  a 
statement  of  "all"  active  ingredients, 
labeling  claims  or  other  statements,  or 


other  conditions  be  included.  FDA  is 
proposing  this  revision  because  the 
statement  "all"  refers  to  an  initial 
panel's  review  of  an  entire  class  of  OTC 
drugs  for  inclusion  in  the  OTC  drug 
monograph  system.  Under  the  new 
procedures  proposed  in  §  330.14,  the 
agency  may  at  times  only  consider  one 
or  more  conditions  for  inclusion  into  an 
appropriate  OTC  drug  monograph(s). 

Current  §  330.10(a)T6)(i)  on  proposed 
monographs,  (a)(7)(i)  on  tentative  final 
monographs,  and  (a)(9)  on  final 
monographs  describe  requirements 
affecting  a  category  of  OTC  drugs.  FDA 
is  proposing  to  revise  these  paragraphs 
to  add  a  proWsion  for  a  specific  OTC 
ingredient  or  ingredients  as  well  as 
categories  of  drugs.  These  paragraphs 
would  be  revised  by  deleting  the  word 
"is"  and  adding  the  phrase  "or  a 
specific  or  specific  OTC  drugs  are." 
FT)A  is  proposing  these  revisions 
because  the  agency  may  at  times  only 
consider  adding  one  or  more  conditions 
to  a  designated  categorv  of  OTC  drugs. 

Current  §330. 10(a)(6)(iv)  and 
(a)(12)(i)  state  that  four  copies  of  public 
comments  must  be  submitted  on  a 
proposed  monograph  published  in  the 
Federal  Register.  FDA  is  proposing  to 
reduce  the  ntmiber  of  copies  to  three 
because  the  foitrth  copy  has  proven  to 
be  imnecessary.  FDA  is  also  proposing 
to  delete  the  phrase  "during  regular 
business  hoiu«"  in  §330.10(a)(6)(iv)  and 
replace  it  with  "between  the  hours  of  9 
a.m.  and  4  p.m." 

FDA  is  proposing  to  revise 
§  330.10(a)(6)(iv)  to  permit  the  agency  to 
place  the  advisory  review  panel's 
recommendations  and  the  data  it 
considered  on  public  display  in  the 
Dockets  Management  Branch  and 
publish  a  notice  of  their  availability  in 
the  Federal  Register,  rather  than 
publishing  the  panel's  proposed 
monograph  in  the  Federal  Register  as  an 
ANPRM.  FDA  is  proposing  this  revision 
to  make  recommendations  available 
earher.  FDA  may  include  this  notice  of 
availability  as  part  of  the  tentative  order 
under  §  330.10(a)(7). 

Current  §  330.10(a)(7)(i)  states  that 
after  reviewing  all  comments,  reply 
comments,  and  any  new  data  and 
information,  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner)  shall 
publish  in  the  Federal  Register  a 
tentative  order  containing  a  monograph 
establishing  conditions  under  which  a 
category  of  OTC  drugs  is  GRAS/E  and 
not  misbranded.  FDA  is  proposing  to 
add  the  phrase,  "or  alternatively,  after 
reviewing  a  panel's  recommendations" 
to  allow  the  agency  to  pubUsh  a 
tentative  order  at  an  earlier  date.  FDA  is 
also  proposing  to  change  the  60-day 
comment  period  in  §  330.10(a)(7)(i), 


(a)(7)(ii),  and  (a)(12)(i)  to  90  days 
because  the  agency  currently  routinely 
provides  90  days  for  comment  at  these 
stages  of  an  OTC  drug  monograph 
ndemaking. 

Current  1 330.10(a)(7)(ii)  describes 
procedures  for  issuing  a  tentative  order 
containing  a  statement  of  those  active 
ingredients  reviewed  and  proposed  to 
be  excluded  from  the  monograph  on  the 
basis  of  the  Commissioner's 
determination  that  they  would  result  in 
a  drug  product  not  being  GRAS/E  or 
woidd  result  in  misbranding.  Currently, 
the  Commissioner  may  issue  such  an 
order  if  no  substantive  comments  in 
opposition  to  the  panel  report  or  new 
data  or  information  were  received  by  the 
agency.  FDA  is  proposing  to  also  allow 
publication  of  a  tentative  order  when 
the  Commissioner  has  evaluated  and 
concurs  with  a  panel's  recommendation 
that  a  condition  be  excluded  &T)m  the 
monograph.  FDA  is  proposing  this 
change  to  add  another  procedural 
option  that  the  agency  may  use  to  speed 
up  completion  of  a  rulemaking. 
Current  S  330.1O(a)(10)(i)  and 
(a)(10)(iii)  establish  pnxaedures  for 
responding  to  requests  for  data  and 
information  to  create  an  administrative 
record  for  use  in  proceedings  imder  this 
section.  FDA  is  proposing  to  add  a  new 
procedure  for  the  submission  of  data  by 
inserting  in  §  330.10(a)(10)(i)  "in 
response  to  any  other  notice  published 
in  the  Federal  Register."  FDA  is 
proposing  this  change  to  allow  the 
agency  to  request  data  and  information 
by  publishing  a  notice  in  the  Federal 
Register  in  addition  to  the  other 
procedures  because  the  agency  may  at 
times  only  consider  one  or  more 
conditions  to  add  to  a  designated  class 
of  OTC  drug  products  and  may  not  have 
the  data  reviewed  and  evaluated  by  an 
advisory  review  panel.  FDA  is 
proposing  to  insert  the  same  language  in 
§  330.10(a)(10)(iii)  to  correspond  with 
the  change  in  §  330.10(a)(10)(i). 

Current  §  330.13  describes  conditions 
for  marketing  ingredients  recommended 
for  OTC  use  imder  the  OTC  drug  review. 
The  agency  is  adding  new  paragraph  (e) 
to  §  330.13  to  state  that  it  applies  only 
to  conditions  linder  consideration  as 
part  of  the  OTC  drug  review  initiated  on 
May  11,  1972.  and  evaluated  under  the 
procedures  set  forth  in  $330.10.  Section 
330.14(h)  will  apply  to  the  marketing  of 
all  conditions  under  consideration  using 
the  additional  criteria  and  procedures 
set  forth  in  §330.14. 

m.  Comments  on  tlie  ANPRM 

Sixteen  comments  were  submitted  in 
response  to  the  ANPRM.  Those 
comments  and  the  agency's  responses 
are  summarized  below. 
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A.  Comments  Related  to  Eligibility 
Criteria 

1 .  Several  commeDtjs  agreed  that  the 
countries  listed  under  section  802(b)(1) 
of  the  act  (21  U.S.C.  382(b)(1))  are 
appropriate  for  obtaining  relevant  OTC 
marketing  experience  because  their 
regulatory  systems  are  at  a  level  of 
sophisticatioD  similar  to  the  system  in 
the  United  States.  Other  comments 
opposed  limiting  marketing  experience 
solely  to  these  countries.  One  comment 
considered  limiting  marketing 
experience  from  select  countries  listed 
in  the  act  for  other  purposes  to  be 
arbitrary  Another  comment  contended 
that  it  is  the  quality  of  the  information, 
not  the  source,  that  should  be 
controlling.  Several  comments 
contended  that  the  proposed  eligibility 
criteria  should  not  limit  marketing 
experience  to  that  derived  from  Western 
European  culttues.  The  comments 
stated  that  if  valid  data  are  available 
from  a  foreign  source  to  make  a 
determination  of  aSe  and  effective  use. 
those  data  should  be  accepted  for 
consideration  into  the  OTC  drug 
monograph  system,  regardless  of  the 
particular  coimtry  or  countries 
involved.  One  comment  added  that 
while  marketing  in  the  section  802(b)(1) 
of  the  act  countries  is  usually  well 
defined,  marketing  in  Latin  America 
and  much  of  Asia  is  increasingly  as 
sophisticated. 

One  comment  suggested  that  any 
country  adopting  and  using  the 
International  Conference  on 
Harmonization  (ICH)  format,  criteria, 
and  guidelines  for  ADE  reporting  and 
premarketing  approval  (NDA)  safety 
documentation  be  considered  for 
inclusion  into  section  802(b)(1)  of  the 
act.  Another  comment  suggested  that  if 
any  new  cotmtries  are  added  to  section 
802(b)(1)  of  the  act.  marketing  from 
these  countries  should  automatically 
become  acceptable  for  obtaining 
relevant  OTC  marketing  experience. 

The  agency  believes  that  conditions 
with  relevant  OTC  marketing  experience 
in  section  802(b)(1)  of  the  act  coimtries 
woidd  be  more  likely  to  succeed  in 
meeting  the  criteria  for  consideration  in 
the  OTC  drug  monograph  system 
because  the  marketing  experience 
wotdd  be  more  like  that  in  the  United 
States  and  because  the  regulatory 
systems  in  those  countries  are  similar  to 
those  in  the  United  States.  Similar 
marketing  experience  and  regulatory 
controls  shoiild  provide  the  agency 
more  comparable  information  on  which 
to  base  decisions. 

Nonetheless,  at  this  time,  the  agency 
sees  no  reason  to  limit  marketing 
experience  solely  to  section  802(b)(1)  of 


the  act  countries.  If  manubcturers  can 
provide  the  type  of  data  described  in 
§  330.14(c)  from  any  foreign  coimtry.  the 
agency  will  consider  these  data  in 
making  an  eligibility  determination. 

2.  Several  comments  stated  that 
foreign  marketing  experience  from  the 
class  of  nonprescripUon  drugs  sold  only 
in  a  pharmacy,  with  or  without  the 
personal  involvement  of  a  pharmacist, 
should  qualify  as  OTC  marketing.  The 
comments  contended  that  such 
experience  is  analogous  to  OTC  drug 
marketing  in  the  United  States  and  that 
ingredients  such  as  aspirin, 
acetaminophen,  benzoyl  peroxide, 
doxytamine,  ibuprofen.  and  loperamide, 
for  example,  are  all  restricted  to 
pharmacy-only  sales  in  Europe.  Several 
comments  noted  that  a  number  of 
coimtries  restrict  some  or  all 
nonprescription  drug  products  to 
pharmacy-only  sales.  Some  comments 
suggested  that  the  agency  is  misguided 
in  its  understanding  of  how  drugs  are 
distributed  abroad.  One  of  the 
comments  pointed  out  that  the 
determination  of  charwels  of 
distribution  for  OTC  drugs  largely 
differs  in  various  countries  because  of 
different  medical  and  pharmaceutical 
traditions.  Another  comment  noted  that 
the  class  of  nonprescription  drugs 
distributed  for  pharmacy-only  sale,  with 
or  without  the  personal  involvement  of 
a  pharmacist,  is  used  for  economic  and 
cultural  reasons  and  has  become  a 
method  of  protecting  pharmacy 
competition,  not  a  method  of  enhancing 
the  public  health.  Some  comments 
noted  that  in  countries  where  OTC  drug 
products  are  restricted  to  sale  in 
pharmacies,  sale  of  a  drug  product 
rarely  involves  actual  advice  and 
counsel  by  a  pharmacist.  One  comment 
contended  that  the  words 
"prescription."  "OTC."  and  "third  class 
of  drugs"  may  describe  difierent 
,  concepts  from  country  to  country.  The 
comment  concluded  that  the  agency 
should  not  exclude  data  on  foreign 
marketing  experience  on  the  basis  of 
such  artificial  categories. 

The  agency  recognizes  that  a  number 
of  countries  have  a  class  of 
nonprescription  drugs  required  to  be 
sold  only  in  pharmacies  with  or  without 
the  personal  involvement  of  a 
pharmacist,  and  that  the  reasons  for  this 
class  of  drugs  may  vary  from  coimtry  to 
country.  The  agency  is  concerned  when 
this  restriction  is  deemed  necessary 
because  a  particular  country  considers 
intervention  by  a  health  professional 
necessary.  While  the  agency  has 
determined  that  it  will  consider 
marketing  experience  from  this  class  of 
pharmacy-only  sales,  the  sponsor  needs 
to  establish  that  this  marketing 


restriction  in  a  particular  country  does 
not  indicate  safety  concerns  about  the 
condition's  toxicity  or  other  potentiality 
for  harmful  effect,  the  method  of  its  use. 
or  the  collateral  measures  necessary  to 
its  use. 

3.  A  number  of  comments  stated  that 
foreign  cosmetic  marketing  experience 
should  be  accepted  to  support  eligibility 
of  marketing  to  a  material  extent  and  for 
a  material  time  if  the  products  are 
marketed  in  the  United  States  as  OTC 
drugs.  Several  comments  noted  that 
many  topical  product  categories,  for 
example,  sunscreen,  antiperspirant, 
dental,  antidandrufi,  hair  growth 
stimulants,  and  skin  protectants,  are 
regulated  as  cosmetics  in  Europe  but 
classified  as  drugs  in  the  United  States. 
Two  comments  added  that  direct-to- 
consumer  marketing  of  cosmetic 
products  in  foreign  countries  is 
substantially  indistinguishable  from 
OTC  drug  marketing  in  the  United 
States  and  should  be  acceptable  to 
satisfy  the  material  extent/time 
requirements.  One  comment  stated  that 
the  agency  should  consider  dietary 
supplement  marketing  histories  during 
the  safety  and  effectiveness 
determination  process.  One  comment 
argued  that  the  statutory  language  and 
legislative  history  of  section  201(p)(2)  of 
the  act  do  not  limit  "use  to  a  material 
extent  and  for  a  material  time"  to  use 
solely  from  products  regulated  as  OTC 
drugs.  The  comment  concluded  that 
such  a  regulatory  limitation  would  be  in 
excess  of  the  agency's  grant  of  authority 
under  the  act  and.  therefore,  in  violation 
of  the  Administrative  procedure  Act 
(APA). 

The  agency  is  aware  that  certain 
conditions  regulated  as  OTC  drugs  in 
the  United  States  may  be  regulated 
differently  (e.g..  as  cosmetics  or  dietary 
supplements)  in  foreign  countries.  The 
agency  does  not  wish  to  exclude  these 
OTC  conditions  from  consideration  for 
inclusion  in  the  OTC  drug  monograph 
system  simply  because  they  are 
regulated  differently  in  various 
countries.  When  making  an  eligibility 
determination,  the  agency  will  consider 
any  OTC  condition  that  would  be 
regulated  as  an  OTC  drug  in  the  United 
States. 

4.  Three  comments  maintained  that 
the  agency  should  recognize  the  low 
level  of  risk  associated  with  topically 
applied  foreign  OTC  products  and  have 
more  moderate  regulatory  requirements 
for  these  products  in  order  to  accelerate 
their  availability  in  accordance  with 
public  health  care  needs.  One  comment 
argued  that  5  years  of  marketing  to 
demonstrate  material  time  for  topically 
applied  foreign  OTC  products  should 
automatically  qualify  them  to  be 


marketed  to  a  material  extent.  Another 
comment  requested  priorit)'  for  products 
regulated  as  cosmetics  in  Europe  if  a 
final  rule  is  not  forthcoming  in  the 
immediate  future. 

The  agency  disagrees  with  the 
comments'  suggestions.  The  agency' 
does  not  find  that  there  is  automatically 
a  low  level  of  risk  associated  with 
products  just  because  they  are  applied 
topically.  The  agency  has  identified 
concerns  with  a  number  of  topically 
applied  OTC  active  ingredients  (e.g., 
benzoyl  peroxide,  coal  tar. 
diphenhydramine,  hydroquinone). 
While  these  concerns  have  not 
prevented  OTC  marketing,  they  do  not 
allow  for  more  moderate  regulator}' 
requirements  or  accelerated 
consideration  of  these  conditions. 
Similarly,  marketing  of  a  topically 
applied  foreign  OTC  product  for  5  years 
or  more  does  not  assure  that  it  has  been 
marketed  to  a  material  extent  nor  that 
problems  may  not  arise  or  exist.  Some 
of  the  problems  encountered  with 
benzoyl  peroxide,  diphenhydramine, 
and  hydroquinone  became  apparent 
only  after  years  of  OTC  marketing  in  the 
United  States.  Therefore,  the  agency 
sees  no  reason  to  give  priority 
specifically  to  topical  products, 

5.  One  comment  requested 
clarification  regarding  the  nature  of 
marketing  experience,  including:  (1) 
Whether  a  condition  marketed  OTC  in 
one  or  more  foreign  countries  would  be 
deemed  ineligible  because  of 
prescription  marketing  in  other  foreign 
countries,  and  (2)  the  agency's  statement 
that  it  is  "essential  that  any  prescription 
drug  have  some  U.S.  marketing 
experience  before  its  OTC  marketing  is 
permitted  in  this  country  "  under  an 
OTC  drug  monograph.  The  conunent 
was  concerned  that  the  agency  intends 
to  disqualify  foreign  prescription  drugs 
from  OTC  marketing  in  the  United 
States  under  an  NDA. 

The  fact  that  a  condition  is 
prescription  in  some  foreign  countries 
and  OTC  in  others  does  not  preclude  its 
consideration  for  OTC  status  in  the 
United  States.  In  order  to  be  considered 
in  the  OTC  drug  monograph  system 
under  this  proposal,  a  condition  would 
have  to  be  marketed  for  OTC  purchase 
in  at  least  one  country  for  a  material 
extent  and  to  a  material  time.  However, 
broad  OTC  marketing  experience  in 
many  different  ethnic,  cultural,  and 
racial  populations  Would  help  ensure 
that  an  adequate  safety  profile  exists. 
The  agency  is  proposing  to  require  that 
sponsors  provide  a  list  of  all  countries 
where  the  condition  is  marketed  as  a 
prescription  drug  and  a  description  of 
the  reasons  why  the  condition  is  not 
marketed  OTC  in  these  countries.  This 


information  would  enable  the  agency  to 
notify  sponsors  beforehand  if  specific 
safety  data  may  be  required  in  order  to 
demonstrate  that  a  condition  is 
appropriate  for  marketing  in  the  United 
States  under  an  OTC  drug  monograph. 

Concerning  the  comment  that  the 
agency  intends  to  exclude  foreign 
prescription  drugs  from  smtching  to 
OTC  in  the  United  States  under  an 
NDA.  this  rulemaking  does  not  prohibit 
or  otherwise  affect  submission  of  an 
NDA  for  OTC  marketing  of  a  foreign 
prescription  drug. 

6.  A  number  of  comments  agreed  with 
the  proposed  5-year  minimnrn 
requirement  to  satisf>'  marketing  for  a 
material  time.  Two  comments  urged  that 
the  5-year  minimum  marketing  period 
be  used  as  a  guideline  and  not  as  a  rigid 
requirement.  The  comments  believed 
that  5  years  of  marketing  would  often  be 
unnecessarily  long  for  a  condition 
whose  extent  of  distribution  is 
substantial.  One  comment  stated  that  it 
was  Congress'  intent  that  a  combination 
of  total  exposure  from  breadth  and 
length  of  marketing  provide  assurance 
that  the  product  is  suitable  for  old  drug 
status.  The  comment  concluded  that  a 
mandatory  minimum  marketing  period 
could  be  overly  restrictive,  particularly 
for  OTC  products  that  are  used  for 
limited  treatment  periods.  One 
comment  believed  that  a  condition 
should  be  evaluated  on  the  basis  of  the 
quality  of  data  rather  than  on  an 
arbitrary  minimum  5-year  marketing 
.standard. 

The  agency  has  determined  that  the 
condition  must  be  marketed  both  for  a 
sufficient  time  and  to  a  sufficient  extent 
to-detect  infrequent  but  serious  ADE's. 
Based  on  its  experience  with  post 
marketing  surveillance  spontaneous 
reporting  systems,  the  agency  proposes 
that  a  minimum  of  5  years  of  OTC 
marketing  experience  should  be 
required  to  provide  an  appropriate 
margin  of  safety  to  ensure  that 
marketing  is  of  sufficient  duration  to 
detect  infrequent  but  serious  ADE's  that 
are  occiuring.  Additional  parameters 
will  be  used  to  assess  whether  a 
condition  has  been  marketed  to  a 
material  extent  (see  proposed 
§  330.14(c)(3)(ii).  (c)(2)(iii).  and 
(c)(2)(iv)). 

7.  A  number  of  comments  agreed  with 
the  six  proposed  factors  for  determining 
marketing  to  a  material  extent.  These 
proposed  factors  were  as  follows:  (1) 
Number  of  dosage  units  sold;  (2) 
number  and  types  of  ADE  reports,  and 
the  requirements  of  the  reporting 
system:  (3)  risks  and  consequences 
associated  with  the  therapeutic  category 
and  indication:  (4)  use  pattern 
(fr^equency:  Occasional,  acute,  chronic): 


(5)  potential  toxicity  (including  dosage 
form  and  route  of  administratios):  and 

(6)  histor>'  of  use  (i.e..  use  indications 
and  exposures,  including  their 
toxicities).  One  comment  staled  that  the 
third  and  fourth  factors  should  only  be 
applicable  if  an  ingredient  has  been 
used  for  an  indication  that  is  not 
currenUy  covered  by  the  OTC  drug 
monograph  system.  The  comment 
claimed  that  the  agenc^'  has  made  these 
assessments  for  indications  already 
included  in  OTC  drug  monographs.  The 
comment  also  stated  that  the  fifth  and 
sixth  factors  should  be  combined  into  a 
single  factor.  The  comment  contended 
that  the  agency  has  no  need  to  review 
potential  toxicity  issues  because  it  will 
be  able  to  review  actual  toxicity  based 
on  widespread  historical  use  The 
comment  recommended  the  creation  of 
an  additional  factor,  "other  general 
safety  information."  The  comment 
stated  that  this  factor  could  include 
safety  information  other  than  ADE 
reports,  such  as  prescription  ADE 
reports  and  consumer  complaints 
regarding  safety  issues. 

The  agency  has  determined  that 
certain  of  these  factors  pertain  more 
directiy  to  an  evaluation  of  safety  than 
to  the  determination  of  material  extent 
and  has  decided  to  remove  them  from 
the  list  of  factors  used  to  determine 
material  e.xtent.  The  number  and  types 
of  ADE  reports,  the  risks  and 
consequences  associated  with  the 
condition,  and  toxicity  information  will 
now  be  addressed  as  part  of  the  safet)' 
evaluation  under  proposed  5  330.14(f).    ■*■ 
The  agency  is  including  the  number  of 
dosage  units  sold,  the  description  of  the 
ADE  reporting  system,  the  use  pattern, 
and  the  history  of  use  as  part  of  the 
material  extent  determination.  The 
number  of  dosage  units  sold  is 
necessary  to  demonstrate  if  the 
condition's  extent  of  use  is  sufficient  to 
detect  infrequent  but  serious  ADE's  that 
are  occurring.  The  description  of  the 
ADE  system  is  necessary  to  assess  the 
ability  of  the  system  to  detect  ADE 
reports.  Use  pattern  is  necessary  to 
determine  if  a  product's  use  is  different 
in  other  countries  than  it  would  be  in 
the  United  States.  Use  indications  and 
exposures  are  important  to  determine 
the  scope  of  the  condition's  use. 

8.  Several  comments  stated  that 
section  201(p)(2)  of  the  act  provides  that 
an  ingredient  be  used  to  a  material 
extent  or  for  a  material  time.  The 
comments  contended  that  the  agency 
misinterprets  the  statutory  language  by 
requiring  that  a  condition  be  marketed 
for  both  a  material  extent  and  a  materia] 
time.  These  comments  suggested  that 
sponsors  be  granted  the  alternative  of 
either  compl>ing  with  the  material 
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extent  or  the  material  time  criterion. 
Another  commeot  disagreed  with  the 
approach  of  material  extent  and  material 
time  being  two  distinct  entities.  The 
comment  recommended  that  a  formula 
be  developed  that  considers  marketing 
to  a  material  extent  over  marketing  for 
a  material  time  in  order  not  to  exclude 
an  important  health  care  solution  based 
on  marketing  time  alone.  Two 
comments  suggested  that  if  a  condition 
could  only  meet  either  the  material 
extent  or  the  material  time  criterion,  a 
more  stringent  requirement  to  establish 
either  material  extent  or  material  time 
be  employed  to  compensate  for  the 
cooditioD  not  meeting  both  criteria  (e.g., 
require  10  years  to  demonstrate 
marketing  for  a  material  time  instead  of 
5  years). 

Section  201(p]  of  the  act  defines  "new 
drug"  as: 

(iT  Any  drug'  •  •  the  composition  of 
which  is  such  thai  such  drug  is  not  generally 
fecogntzed.  among  Iquajified]  experts  *  *  * 
as  sals  and  effective  for  use  under  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  labeling  *  *   ' :  or 

(2)  Any  drug  *   '  *  the  composition  of 
which  is  such  that  such  drug  *  *  '  has 
Iwconie  so  recognized,  but  which  has  not 
*  *  *  been  used  to  a  material  extent  or  for 
a  material  time  under  such  conditions. 

Section  201  (p)  of  the  act  establishes 
two  general  paris  to  the  "new  drug" 
definition,  joined  by  the  conjunction 
"or."  both  of  which  must  be  satisfied  to 
escape  "new  drug"  status.  Similarly, 
within  section  201[p)(2)  of  the  act  there 
are  two  criteria  joined  by  "or,"  both  of 
which  must  also  be  satisfied  to  escape 
"new  drug"  status.  As  one  appellate 
court  has  explained:  "Stated  another 
way,  a  drug  is  not  a  "new  drug,"  and  is 
therefore  exempt  from  regulation  under 
section  |505(a)|,  only  if  such  drug  both 

(1)  is  generally  recognized,  among 
[qualified]  experts  '    '   ".  as  safe  and 
effective  for  its  labeled  purposes:  and 

(2)  has  been  used  to  a  material  extent 
and  for  a  material  time"  {United  States 
V.  Atropine  Sulfate.  843  F.2d  860,  861- 
62  (5th  Or.  1988)).  See  USV 
Pharmaceutical  Corp.  v.  Weinberger, 
412  U.S.  655,  660  (1973)  (definition  of 
"new  drug"  includes  "one  that  has  not 
been  used  to  a  material  extent  and  for 

a  material  time"). 

This  interpretation  of  section  201  (p| 
of  the  act  is  also  consistent  with  the 
Supreme  Court's  directive  that  the  "new 
drug"  definition  must  be  liberally 
construed  in  order  to  effectuate  the 
policy  of  the  act  to  protect  the  public 
health  and  safety  ( United  States  v. 
Article  of  Drug  '  •  '  Bacto-Unidisk. 
394  U.S.  784,  798  (1969)).  Conversely, 
the  situations  in  which  a  drug  product 
is  not  a  "new  drug"  are  to  be  narrowly 
defined  (Premo  Pharmaceutical 


Laboratories,  Incv.  Uruted  States,  629 
F.2d  795,  802  (2d  Cir.  1980)). 

Permitting  a  drug  to  drop  out  of 
regidation  as  a  "new  drug"  without 
satisfying  both  the  material  time  and  the 
material  extent  prongs  of  section 
201(p)(2)  of  the  act  would  not  satisfy  the 
statute's  underlying  public  health 
protection  goal.  For  example,  marketing 
a  few  units  of  a  drug  each  year  for  many 
years  would  not  provide  enough 
information  to  ensure  that  infrequent 
but  serious  ADE's  had  been  identified. 
Marketing  many  units  of  a  drug  for  a 
very  short  period  of  time  would  be 
siniilarly  inadequate  to  detect  safety 
problems. 

Accordingly,  the  agency  disagrees 
with  the  comments.  A  condition  that  is 
considered  "not  a  new  drug"  must 
satisf>'  both  the  material  extent  and  the 
material  time  criteria  in  section 
201(p)(2)oftheact. 

9.  A  number  of  comments  suggested 
that  the  eligibility  criteria  should  be 
flexible  without  rigid  standards  in 
specific  areas.  One  comment  contended 
that  very  specific  criteria  would  reduce 
the  eligibility  of  foreign  marketing 
experience  to  an  administrative  effort, 
which  would  eliminate  good  judgment 
from  the  process.  One  conunent 
contended  that  there  should  be  no 
limitation  on  the  type  of  marketing 
experiences  that  can  be  submitted.  The 
conunent  added  that  sponsors  should  be 
permitted  to  provide  evidence  why  the 
agency  should  consider  ceriain 
marketing  experience  to  be  relevant. 
One  comment  stated  that  the  agency 
should  recognize  that  foreign  marketing 
experiences  may  have  many  facets  that 
are  not  necessarily  less  valid  than  those 
found  in  the  United  States.  The 
comment  contended  that  the  eligibility 
criteria  should  be  designed  to  equally 
and  strictly  apply  to  conditions  that 
have  been  tested  in  a  wide  variety  of 
foreign  marketing  experiences.  The 
comment  concluded  that  a  rating  system 
shoidd  be  used,  i.e.,  a  low  rating  on  one 
criterion  could  be  compensated  by  a 
high  rating  on  another  criterion.  Two 
comments  suggested  that  the  eligibility 
criteria  be  a  guideline  and  not  a  rigid 
regulatory  requirement.  One  comment 
requested  the  agency  to  provide  specific 
eligibility  criteria  applicable  to 
individual  monographs  rather  than 
establish  arbitrary  criteria  that  may  be 
irrelevant  to  particular  categories  of 
products. 

The  agency  intends  the  proposed 
criteria  and  procedures  to  be  a 
regulatory  fiamework  within  which 
additional  conditions  will  be  evaluated 
for  consideration  in  the  OTC  drug 
monograph  system.  The  criteria  are 
intended  to  be  general  in  nature  and  to 


provide  the  agency  flexibility  and  allow 
the  use  of  judgment  in  evaluating 
eligibility  requests.  While  any  marketing 
experience  can  be  submitted,  sponsors 
will  have  to  convince  the  agency  that 
some  experiences  are  relevant  and 
appropriate,  even  though  different  from 
U.S.  marketing  experience.  However, 
the  agency  intends  to  apply  the  criteria 
and  use  its  judgment  in  specific 
situations.  The  agency  may  well  use  its 
judgment  to  balance  a  lower  rating  on 
some  criteria  with  a  higher  rating  on 
other  criteria.  The  agency  sees  no  need 
to  provide  specific  eligibility  criteria  for 
each  monograph.  The  agency  considers 
the  general  criteria  adequate  and 
appropriate  for  all  of  the  OTC  drug 
monographs.  In  conclusion,  the  criteria 
and  procedures  provide  a  regulatory 
framework  within  which  to  apply 
judgment  and  be  flexible  as  appropriate 
and  necessary  in  considering  additional 
conditions  for  inclusion  in  the  OTC 
drug  monograph  system. 

B.  Comments  Related  to  Safety  and 
Effectiveness  Evaluation 

10.  A  number  of  comments 
recognized  the  usefulness  of  assessing 
ADE's  that  have  occurred  during 
marketing  as  an  important  element  in 
assessing  the  safety  of  a  condition.  Some 
comments  added  that  the  existence  of 
an  ADE  reporting  system  in  a  foreign 
country  is  a  factor  in  evaluating  the 
relevance  of  the  marketing  experience, 
while  several  comments  suggested  that 
the  absence  of  a  mandatory  ADE 
reporting  system  should  not  preclude  a 
condition  from  being  eligible  in  the  OTC 
drug  monograph  system.  Several 
comments  argued  that  the  absence  of  a 
mandatory  ADE  reporting  system 
should  not  be  determinative  of  safety, 
but  should  be  ordy  one  factor  when 
determining  eligibility.  Two  comments 
stated  that  it  is  the  reliability  and  scope 
of  the  ADE  data  collection  system  that 
is  important,  not  the  form  of 
availability.  Several  comments  noted 
that  there  is  no  mandatory  ADE 
reporting  system  currentiy  in  place  for 
OTC  drug  products  in  the  United  States 
and  the  OTC  drug  monograph  system 
currentiy  includes  hundreds  of 
ingredients  that  have  never  been  subject 
to  mandatory  ADE  reporting.  One 
conunent  added  that  over  a  period 
exceeding  5  years,  even  in  the  absence 
of  a  mandatory  reporting  system,  serious 
safety  problems  would  he  identified  in 
European  and  other  countries  with 
adequate  regulatory  oversight  and 
sophisticated  health  care  systems.  The 
comment  stated  that  literature  reports  of 
experience  in  hospitals,  poison  control 
centers,  clinical  studies,  etc.,  and  data 
from  voltmtary  reporting  channels 


provide  a  mechanism  for  gathering 
sufficient  information  to  determine 
whether  a  serious  safety  problem  exists. 
Several  comments  suggested  that 
mandatory  ADE  requirements  for 
foreign  marketed  conditions  would 
establish  a  dual  standard,  with  a  more 
rigorous  standard  for  evidence  of  safety 
being  placed  on  foreign  marketed 
conditions  than  exists  for  U.S.  OTC  drug 
products. 

One  comment  mentioned  that  many 
U.S.  OTC  drug  products  are  regulated  as 
cosmetics  or  dietary  supplements  in 
other  countries  and  would  not  be 
subject  to  ADE  reporting  requirements. 
Another  comment  suggested  that  the 
agency  should  assess  foreign  ADE 
reporting  systems  only  after  it  has 
defined  the  parameters  for  a  suitable 
OTC  ADE  reporting  system  in  the 
United  States.  Another  comment 
suggested  listing  elements  of  ADE 
reporting  systems  in  order  to  generate 
an  overall  rating  of  each  country's 
monitoring  system.  Two  coirmients 
stated  that  it  is  unrealistic  and 
luinecessary  for  the  agency  to  require 
ADE  reports  from  every  country  where 
an  ingredient  is  marketed.  One 
comment  requested  clarification  of  the 
term  "important"  ADE.  One  comment 
claimed  that  due  to  sporadic  or  sparse 
marketing,  not  every  country  will 
provide  useful  data.  The  other  conmient ' 
noted  that  some  companies  market 
products  in  more  than  100  countries 
and  should  oidy  concentrate  on 
sophisticated  countries  with  OTC  sales. 
The  comment  supported  a  requirement 
that  sponsors  provide  all  relevant  and 
significant  ADE's  of  which  they  are 
aware.  The  conmient  noted,  however, 
that  in  most  countries,  a  company  is  not 
authorized  to  obtain  ADE  reports  for  a 
competitor's  product. 

One  comment  stated  that  the  agency 
should  only  request  ADE  reports 
associated  with  nonprescription  drug 
marketing.  Another  comment 
maintained  that  when  the  dosages  are 
similar  between  prescription  and  OTC 
drug  uses,  priority  should  be  given  to 
the  collection  of  OTC  ADE  reports.  One 
comment  stated  that  a  contradiction 
exists  between  the  agency's  acceptance 
of  foreign  prescription  drugs'  ADE 
reports  and  the  agency's  belief  that 
foreign  marketing  as  a  prescription  drug 
should  not  be  part  of  the  criteria  for 
determining  material  extent  and 
material  time. 

The  agency  considers  ADE 
information  to  be  crucial  in  assessing 
the  safety  of  a  condition  for  inclusion  in 
an  OTC  drug  monograph.  The  agency 
acknowledges  that  a  mandatory  ADE 
reporting  system  for  monographed  OTC 
drug  products  is  currentiy  not  in  place 


in  the  United  States,  but  the  agency 
plans  to  propose  the  creation  of  such  a 
system  in  the  near  future.  The  agency  is 
also  aware  that  such  a  system  does  not 
exist  in  many  industrialized  countries. 
Nonetheless,  many  countries  have  a 
drug  marketing  approval  process  and  a 
postmarketing  surveillance  system  that 
can  identify  ADE's.  The  system  that 
exists  needs  to  detect  ADE's  that  are 
occurring,  i.e.,  both:  (1)  Serious  ADE's 
and  (2)  expected  or  frequentiy  reported 
side  effects  for  the  condition.  This 
information  enables  the  agency  to  assess 
the  risks  of  using  the  condition  OTC  and 
to  label  the  product  informatively  for 
consumers. 

As  one  conunent  mentioned, 
literature  reports  on  experiences  in 
hospitals,  poison  control  centers, 
clinical  studies,  and  other  similar 
settings,  plus  data  from  voluntary 
reporting  chaimels,  provide  information 
for  assessing  a  condition's  safety.  It  vrill 
be  the  sponsor's  burden  to  provide  this 
information  to  the  agency  to  support 
OTC  safety.  The  agency  points  out  that 
this  type  of  information  is  similar  to  the 
information  manufacturers  have 
routinely  been  requested  to  submit  for 
drugs  evaluated  under  the  OTC  drug 
review.  Safety  information  under  the 
OTC  drug  review  procedures 
(§  330.10(a)(2))  includes  controlled 
studies,  documented  case  reports, 
pertinent  marketing  experiences  that 
may  influence  a  determination  as  to  the 
safety  of  each  individual  active 
ingredient,  and  pertinent  medical  and 
scientific  literature.  Thus,  this  type  of 
information  is  routinely  considered  as 
part  of  the  condition's  safety  evaluation. 

The  agency  also  considers  it  very 
important  to  have  this  ADE  information 
provided  from  every  country  where  the 
condition  is  marketed.  This  information 
will  be  helpful  to  address  some  of  the 
ethnic,  cultural,  and  racial  variances 
that  may  exist  among  users  as  well  as  to 
provide  a  broad  marketing  background 
more  relevant  to  the  U.S.  population. 
The  agency  considers  this  information 
useful  even  from  countries  with 
sporadic  or  sparse  marketing,  or  where 
the  condition  has  been  withdrawn. 
Therefore,  the  agency  is  requiring  that 
sponsors  include  all  of  this  marketing 
experience  as  relevant  information  of 
which  they  are  aware.  This  requirement 
applies  equally  to  conditions  regulated 
as  cosmetics  or  dietary  supplements  in 
foreign  countries,  but  which  would  be 
regulated  as  OTC  drug  products  in  the 
United  States.  If  there  is  no  mandatory 
ADE  reporting  system  for  such  products 
in  the  foreign  country,  the  sponsor  can 
still  provide  information  from  the 
scientific  literature  and  information 
obtained  from  voluntary  reporting 


chaimels.  This  would  also  include  such 
information  for  a  competitor's  product  if 
available  in  the  scientific  literature  or 
other  public  sources  (e.g..  news  articles, 
"press  releases). 

The  agency  believes  that  prescription 
as  well  as  OTC  ADE  reports  for  the 
condition  should  be  evaluated. 
Prescription  ADE  reports  may  provide 
useful  information  to  evaluate  safety  for 
U.S.  marketing  under  an  OTC  drug 
monograph.  In  addition.  ADE  reports 
as.<iociated  with  the  other  doses  (higher 
or  lower)  or  different  indications 
associated  with  the  product  marketed  as 
a  prescription  drug  would  be  useful  for 
assessing  the  safety  margin  for  OTC  use. 
The  agenc>'  finds  no  contradiction  in 
requesting  prescription  ADE  reports  for 
this  purpose. 

The  agency  sees  no  benefit  in  trying 
to  rate  each  countr>''s  monitoring 
system.  As  one  comment  noted,  the 
reliability  and  scope  of  the  data  are  the 
important  factor.  Nor  does  the  agency 
see  a  need  to  wait  until  its  OTC  ADE 
reporting  system  for  monographed  OTC 
drugs  is  fully  defined  The  type  of  ADE 
information  the  agency  is  requiring  is 
similar  to  the  information 
manufacturers  have  routinely  been 
requested  to  submit  for  drugs  evaluated 
under  the  OTC  drug  review. 

The  agency  concludes  that  ADE 
information  is  a  critical  factor  in 
assessing  the  safety  of  a  condition  for 
inclusion  in  an  OTC  drug  monograph. 
However,  the  agency  believes  that  ADE 
reports  are  more  appropriate  as  part  of 
the  assessment  of  safety,  rather  than  as 
part  of  establishing  eligibility.  The 
agency  is  proposing  new  §  330.14(f)(2) 
to  require  the  submission  of  the 
follovong:  (1)  All  serious  ADE's.  as 
defined  in  §§  310.305  and  314.80,  as 
elements  of  required  ADE  reporting  to 
support  a  foreign  condition's  safety-,  and 
(2)  expected  or  frequentiy  reported  side 
effects  that  may  be  important  for 
consumer  product  labeling. 

1 1 .  Several  comments  objected  to  the 
agency's  position  that  foreign  marketing 
exposure  would  have  to  be  described 
sufficientiy  to  ensure  that  the  condition 
can  be  reasonably  extrapolated  to  the 
U.S.  population.  Some  comments 
contended  that,  because  the  United 
States  has  a  wide  range  of  ethnic, 
cultural,  racial,  and  foreign  populations 
comparable  to  many  countries,  it  is 
improper  and  unjustified  to  emphasize 
the  comparability  of  foreign  and  U.S. 
populations  as  a  determinate  factor  One 
rx>mment  noted  that  it  is  usually 
assumed  (absent  unusual 
circumstances)  that  any  drug,  whether 
marketed  in  the  United  States  under  an 
NDA  or  OTC  drug  monograph,  is 
suitable  for  use  by  the  entire  population. 
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Several  comments  added  that  the 
agency  has  never  soUcited  race,  gender, 
or  ethnicity  marketing  information  for  a 
condition  in  the  OTC  drug  review,  nor 
is  there  a  requirement  under  an  NDA  for 
testing  a  condition  in  any  particular 
demographic  group.  One  comment 
suggested  that  for  the  agency  to 
determine  that  foreign  products  in 
general  and  European  prtxjucts  in 
particular  present  some  significant 
cultural  risk  would  be  an  unlawful 
nontariff  trade  barrier  in  violation  of  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT)  and  the  North  American  Free 
Trade  Agreement  (NAFTA).  Another 
comment  mentioned  that  marketing  in 
Latin  America  and  much  of  Asia  is  also 
very  relevant.  Two  comments  stated  that 
they  would  support  less  rigid 
requirements.  One  of  these  comments 
supported  a  requirement  that  companies 
disclose  any  concerns  they  are  aware  of 
regarding  medical,  cultural,  or  genetic 
issues. 

The  agency  recognizes  that  the  United 
States  has  a  wide  range  of  ethnic, 
cultural,  racial,  and  foreign  populations. 
The  agency  believes  that  when  a 
condition  is  included  in  an  OTC  drug 
monograph,  there  should  have  been 
broad  OTC  marketing  experience  in 
many  different  ethnic,  cultural,  and 
racial  populations  to  assure  that  a 
sufficient  profile  of  the  condition  exists. 
For  example,  a  sunscreen  drug  product 
with  a  marketing  history  only  in  a  Latin 
American  country  may  not  have  a 
sufficient  marketing  history  to  allow 
extrapolation  to  the  full  range  of  skin 
types  of  the  U.S.  population.  Likewise, 
an  antacid,  cholesterol  lowering  drug,  or 
vaginal  contraceptive  with  marketing 
experience  only  in  an  Asian  country 
may  not  have  a  sufficient  profile  for 
extrapolation  to  the  entire  U.S. 
population  because  of  dietary  and 
cultural  differences  between  the 
countries'  populations. 

While  the  agency  may  not  routinely 
solicit  race,  gender,  or  ethnicity 
"marketing"  information  for  a  drug  in 
the  OTC  drug  review,  the  agency 
considers  this  one  of  the  parameters  that 
appropriately  can  be  assessed  to 
evaluate  material  extent.  The  agency  has 
considered  this  parameter  in  developing 
certain  OTC  drug  monographs.  For 
example.  i.ssues  related  to  imique  racial 
characteristics  have  arisen  in 
considering  OTC  skin  bleaching  drug 
products.  In  evaluating  a  protocol  for  a 
plaster  dosage  form  containing 
counterirritant  ingredients,  which  had  a 
marketing  history  primarily  in  an  Asian 
population,  the  agency  informed  the 
manufacturer  that  skin  from  subjects 
with  different  ethnic  backgrounds 
should  be  studied.  The  agency  stated 


that  as  much  data  as  possible  was 
needed  to  provide  support  for  the 
product,  and  the  protocol  should 
include  a  diverse  population  regarding 
age,  sex,  and  race  (Ref  1). 

[n  conclusion,  the  agency  considers  it 
important  that  OTC  foreign  marketing 
experience  be  relevant  to  populations 
targeted  for  marketing  in  the  United 
Slates.  Therefore,  the  agency  is 
requiring  that,  as  part  of  the  TEA, 
sponsors  sufficiently  describe  the 
condition's  foreign  marketing 
experience  to  fully  support 
extrapolation  to  U.S. -targeted 
populations.  Sponsors  may  use  the 
categories  and  definitions  in  The  Office 
of  Management  and  Budget's  Federal 
Register  notice,  titled  "Revisions  to  the 
Standards  for  the  Classification  of 
Federal  Data  on  Race  and  Ethnicity." 
The  notice  identifies  six  combined 
racial  and  ethnic  categories  (1. 
American  Indian  or  Alaska  Native,  2. 
Asian.  3.  Black  or  African  American,  4. 
Hispanic  or  Latino,  5.  Native  Hawaiian 
or  Other  Pacific  Islander,  and  6.  White 
(62  FR  58781,  October  30,  1997)). 

C.  Comments  on  Administrative 
Ptx>cedures 

12.  Several  comments  supported  the 
agency's  proposed  two-step  application 
process.  One  comment  requested 
clarification  on  several  aspects  of  the 
process:  (1)  Who  within  the  agency 
would  be  responsible  for  reviewing  the 
eligibility  submission,  (2)  the  content 
and  format  for  eligibility  and  data 
submissions,  and  (3)  the  agency's 
regulatory  timeline  for  reviewing 
submissions.  Several  cotiunents 
requested  the  agency  to  establish 
regulatory  timelines  for  each  step  of  the 
review  process.  Three  comments 
recommended  that  the  agency  establish 
a  90-day  time  period  for  the  review  of 
eligibility  data.  Two  comments 
requested  that  this  time  period  be  120 
days.  Three  comments  recommended 
that  the  agency  establish  a  1-year 
timeline  for  reviewing  safety  and 
efficacy  data.  Two  comments  requested 
that,  within  the  review  periods,  the 
agency  give  regulatory  priority  to 
conditions  that  uniquely  meet 
Americans'  health  needs. 

The  agency's  Division  of  OTC  Drug 
Products  will  be  responsible  for 
evaluating  ail  TEA'S.  The  agency  does 
not  anticipate  establishing  specific 
timelines  for  the  review  of  the  TEA  or 
data  submissions  for  safety  and 
effectiveness  due  to  differences  that  may 
exist  in  the  quantity  and  quality  of 
submissions.  The  agency  is  concerned 
that,  in  the  initial  period  of  time 
following  the  publication  of  a  final  rule, 
there  may  be  substantial  numbers  of 


submissions  that  will  require  handling 
and  evaluation  by  the  agency.  The 
agency  considers  it  desirable  to 
implement  procedures  that  will 
streamline  this  process  to  ensure  that 
agency  resources  are  used  appropriately 
and  result  in  timely  action  on 
submissions. 

In  reviewing  data  submissions  on 
safety  and  effectiveness,  the  agency 
intends  to  use  both  internal  and  external 
resources,  as  appropriate.  The  agency 
may  request  submission  of  data  and 
information  for  conditions  in  specific 
phantucological  classes  (e.g.,  drug 
categories  listed  in  §330.5)  and/or 
certain  indications  during  specified 
time  periods  so  that  an  entire  class  of 
conditions  (e.g.,  foreign  sunscreen 
ingredients)  can  be  reviewed  at  one 
time.  The  agency  believes  that  there 
may  be  other  options  for  streamlining 
this  review  process  and  invites  specific 
comments  on  these  matters. 

13.  One  comment  urged  the  agency  to 
combine  its  two-step  application 
process  into  one  unified  process.  The 
conunent  contended  that  each  of  the 
two  steps  involves  consideration  of  the 
same  information  and,  therefore,  should 
be  combined.  The  comment  concluded 
that  a  two-step  application  process 
would  take  twice  as  long  as  a  single 
simplified  process.  One  comment 
objected  that  the  agency  had  not 
sufficiently  distinguished  between  the 
eligibihty  of  drug  conditions  for 
inclusion  in  the  OTC  drug  monograph 
system  and  the  evaluation  of  whether 
such  conditions  are  GRAS/E.  The 
conmient  argued  that  the  initial 
eligibility  determination  should  not 
intrude  on  the  separate  safety  and 
effectiveness  evaluation. 

Another  comment  contended  that 
FDA's  proposed  eligibility  process  is 
inconsistent  with  the  statutory  language 
of  section  201(p)  of  the  act.  The 
comment  argued  that  section  201(p)(l) 
and  (p)(2)  of  the  act  provides  two 
independent  criteria  for  finding  that  a 
product  is  not  a  new  drug,  but  that  the 
agency's  proposal  makes  the  material 
extent  and  material  time  criteria  of 
section  201(p)(2)  of  the  act  part  of  the 
safety  and  effectiveness  requirement  of 
section  201(p)(l)  of  the  act.  The 
comment  added  that  FDA's  proposal 
prevents  separate  and  independent 
consideration  by  interpreting  the 
material  extent  and  material  time 
requirements  to  be  evaluated  by  data 
that  relate  properly  to  the  safety  of  the 
product.  The  conunent  contended  that 
FDA's  proposed  procedure  uses  the 
material  extent  and  material  time 
requirement  as  an  initial  screen  to 
exclude  drugs  from  the  OTC  drug 
monograph  system.  The  comment 


contended  that  this  interpretation  of  the 
act  is  unsupported  by  the  plain 
language,  judicial  interpretations,  or 
legislative  historj'  of  the  act,  and  the 
agency's  past  and  current  OTC  drug 
review  practices.  The  cotmnent 
concluded  that  the  agency's  approach 
results  in  arbitrary  and  capricious  aotion 
under  die  APA  (5  U.S.C.  706(2)(A)). 

The  agency  believes  that  a  two-step 
application  process  is  the  most  efficient 
and  appropriate  method  for  it  to 
determine  whether  a  condition  is 
acceptable  for  inclusion  in  the  OTC 
drug  monograph  system.  The  agency  is 
proposing  this  two-step  apprt)ach  to;  (1) 
Prevent  sponsors  from  incurring 
uimocessar>'  costs  for  developing  safety 
and  effectiveness  data  for  a  condition 
that  may  not  meet  basic  eligibility 
requirements,  (2)  avoid  expending 
agency  resources  evaluating  safety  and 
effectiveness  data  for  a  condition  that 
does  not  meet  the  basic  eligibility 
criteria,  and  (3)  provide  all  interested 
parties  an  opportunity  to  submit  safety 
and  effectiveness  data  and  information. 

Based  on  the  comments  and  a 
consideration  of  the  options  raised  in 
the  ANPRM,  the  agency  has  decided 
that  a  number  of  the  criteria  initially 
proposed  as  part  of  an  eligibility 
determination  should  now  be  part  of  the 
safety  determination  (see  section  lU.A, 
comment  8  of  this  document).  The 
agency  believes  that  this  approach 
would  provide  for  a  separate  and 
expedited  consideration  of  both 
elements  and  would  not  result  in  a 
protracted  process. 

14.  One  comment  requested  that  the 
agency  make  all  positive  eligibility 
determinations  publicly  available  so 
that  all  interested  parties  would  have  a 
chance  to  submit  safety  and 
effectiveness  data  and  information. 

The  agency  agrees  with  this  comment. 
If  the  condition  is  found  eligible,  the 
agency  will  publish  a  notice  of 
eligibility  in  the  Federal  Register  and 
provide  the  sponsor  and  other  interested 
parties  an  opportunity  to  submit  data  to 
demonstrate  safety  and  effectiveness. 

15.  Two  conunents  stated  that  once 
the  agency  determines  that  a  condition 
is  GRAS/E,  it  should  be  incorporated 
into  a  new  or  existing  monograph  by  the 
proposed  rule/final  rule  publication 
procedure  in  the  Federal  Register.  One 
comment  contended  that  the  original 
three-step  publication  procedure  (i.e., 
advance  notice  of  proposed  rulemaking, 
tentative  final  monograph,  final 
monograph)  used  in  the  OTC  drug 
review  is  no  longer  justified  due  to  the 
absence  of  advisory  review  panels.  The 
comment  concluded  that  in  this  case 
where  FDA  would  be  making  a  safety 
and  effectiveness  determination,  a  two- 


step  procedure  would  be  sufficient  and 
appropriate. 

'The  agency  generally  agrees  with  the 
comments  that  the  original  three-step 
publication  process  is  no  longer  needed 
to  make  a  determination  that  an 
additional  condition  being  added  to  the 
OTC  drug  monograph  system  is  GRAS/ 
E.  However,  the  agency  may  use  outside 
experts  as  part  of  the  review  process. 
These  experts  could  review  the  safety 
and  effectiveness  data  and  provide 
recommendations  to  the  agency.  The 
agency  will  make  those  independent 
recommendations  public  bv  placing 
them  in  the  docket,  evaluate  the  data 
and  recommendations,  and  then  publish 
a  notice  in  the  Federal  Register.  'The 
agency  may  elect  to  expedite  the  review 
process  by  evaluating  the  data  in 
conjunction  with  the  advisory  review 
panel  or  outside  experts.  If  the  agency 
concurs  with  the  experts' 
recommendations  to  include  a  condition 
in  a  monograph,  the  agency  will  publish 
a  notice  of  proposed  rulemaking  to 
amend  an  existing  monogreph(s)  or 
create  a  new  monograph(s). 

If  the  agency  agrees  with  the  experts' 
recommendation  not  to  include  a 
condition  in  a  monograph,  it  will  inform 
interested  parties  by  letter  and  place  a 
copy  in  the  Dockets  Management 
Branch.  SubsequenUy,  the  agency  will 
publish  a  notice  of  proposed  rulemaking 
in  the  Federal  Register  providing  a 
summary  of  the  experts' 
recommendations  and  proposing  to 
include  the  condition  in  §  310.502.  The 
agency  will  provide  interested  parties 
an  opportunity  to  submit  comments  and 
new  data,  and  will  subsequently  publish 
a  final  rule  in  the  Federal  Register. 

In  conclusion,  the  agenc\*  generally 
intends  to  use  a  two-step  publication 
process  for  conditions  that  are  evaluated 
under  this  notice.  However,  the  agency 
may  elect  to  publish  an  ANPRM  to 
obtain  public  comment  before 
publishing  an  actual  notice  of  proposed 
rulemaking  (see  §  10,4O(f)(3)). 

D.  Comments  on  Marketing  Policy 

16.  Several  comments  objected  to  the 
agency's  proposed  marketing  policy. 
The  comments  stated  that  interim 
marketing  should  be  authorized  after  the 
agency  determines  a  condition  is 
eligible  for  consideration  in  the  OTC 
drug  monograph  system.  One  comment 
contended  that  similar  standards  in  the 
"rush  to  market  nUe,"  codified  in 
§  330.13.  should  apply  for  foreign  OTC 
drugs  and  products.  The  comment  noted 
that  this  rule  allowed  OlX:  drug 
ingredients  that  were  lawfully  marketed 
before  May  1 1 ,  1972.  in  the  United 
States  to  be  marketed  prior  to  a  final 
evaluation  by  the  agency.  Two 


comments  contended  that  the  agency's 
proposed  marketing  policy  was 
inconsistent  with  its  current  policy 
permitting  the  marketing  of  Category  HI 
(more  safety  and/or  effectiveness  data 
needed)  conditions  that  have 
insufficient  evidence  of  safety  or 
effectiveness.  Two  comments  stated  that 
the  agency's  proposed  marketing  policy 
was  inconsistent  with  its  initiatives  to 
harmonize  drug  regulatioiui  by  creating 
an  unfavorable  bias  towards  foreign 
products.  Two  comments  argued  that  by 
accepting  5  years  of  marketing 
experience  from  countries  listed  in  the 
Export  Reform  Act  of  1996  (Public  Law 
104-134),  the  agency  should  trust  that 
the  exposiu^  to  unnecessary  risk  would 
be  minimal,  thereby  alleviating  the  need 
for  a  different  interim  marketing  policy 
for  foreign  products.  One  comment 
disagreed  with  the  agency  statement 
that  allowing  any  condition  to  be 
marketed  before  it  was  evaluated  for 
safety  and  effectiveness  would  subject 
the  public  to  "unnecessary  risk  "  The 
comment  contended  that  the  minimum 
level  of  risk  for  many  products,  in 
particular  topical  and  sunscreen  drug 
products,  does  not  support  a  blanket 
prohibition  of  interim  marketing  based 
on  risk.  The  comment  argued  that  there 
is  no  scientific  or  legal  justification  for 
such  an  approach.  The  comment  noted 
that  skin  cancer  is  a  serious  and  growing 
health  problem,  and  risks  of  keeping 
new  sunscreen  products  from  the 
American  public  outweigh  the  risk  of 
making  them  available.  "The  comment 
recommended  that  the  agency'  adopt  a 
more  fle.Kible  interim  marketing  polic>' 
that  recognizes  the  low-level  risks  of 
certain  therapeutic  categories/ 
conditions. 

The  agenc> 's  proposed  marketing 
polic)'  in  $  330.14(h)  would  allow 
marketing  only  after  a  condition  is 
included  in  an  applicable  final  OTC 
drug  monograph(s).  Many  of  the 
conditions  that  may  be  submitted  will 
not  have  been  marketed  previously  to 
the  U.S.  population.  Therefore,  the 
agency  considers  it  important  that  there 
be  thorough  public  consideration  of  any 
safety  and  effectiveness  issues  that 
might  arise  before  marketing  begins, 
interested  parties  and  persons  with 
specific  knowledge  about  the  condition 
may  offer  useful  comments  and 
suggestions  regarding  the  OfTC 
marketing  of  the  condition.  If  there  are 
controversial  issues  regarding  OTC 
status,  the  agency  does  not  want  interim 
marketing  to  ocxiu  while  these  issues 
are  being  resolved.  If  there  are  no 
controversial  issues,  then  the  period  of 
time  between  the  proposal  and  the  final 
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rule  to  add  a  condition  to  a  monograph 
will  generally  be  short. 

For  reasons  stated  above,  the  agency 
is  not  using  the  marketing  policy  in 
§S  330.13  and  330.]0(a)(6)(iv)  (Catogor>' 
m  conditions)  for  additional  conditions 
to  be  considered  for  inclusion  in  the 
ore  drug  monograph  system.  These 
sections  were  intended  to  apply  to 
active  ingredients  marketed  in  the 
United  Slates  prior  to  the  beginning  of 
the  OTC  drug  review.  The  current 
proposal  applies  to  OTC  drugs  initially 
marketed  in  the  United  Stales  after  the 
OTC  drug  review  began  in  1972  and 
OTC  drugs  without  any  U.S.  marketing 
experience. 

The  agency  acknowledges  that  some 
ingredients  may  have  what  some  people 
consider  a  minimal  level  of  risk.  As 
discussed  earlier,  many  topical 
conditions  raise  concerns  that  require 
agency  evaluation  before  marketing  may 
begin.  In  some  cases,  special  conditions 
(e.g.,  label  warnings)  may  be  necessary 
for  marketing.  In  the  case  of  sunscreens, 
the  agency  has  evaluated  substantial 
safety  data  (e.g..  primary  irritation 
potential,  phototoxicity, 
photosensitization)  before  proposing 
several  sunscreen  ingredients  for 
inclusion  in  the  sunscreen  monograph. 
Thus,  the  agency  has  determined  that 
topical  and  sunscreen  drug  products 
should  not  qualify  for  a  different  status 
based  on  the  nature  of  the  products. 

E.  Comments  on  Compendial 
Monograph  Requirements 

17.  Several  comments  stated  that  the 
agency  should  recognize  all  national 
and  international  compendia.  One 
conunent  interpreted  "official 
compendia"  to  mean  not  only  the  USP. 
but  also  the  European  Pharmacopeia 
and  pharmacopeias  from  the  export 
countries  identified  in  section  802(b)(1) 
of  the  act.  Another  conunent  expressed 
concern  that  the  USP  may  be  delayed  in 
establishing  herbal  monographs  due  to 
the  chemical  complexity  of  plant 
ingredients.  The  comment  suggested 
that  the  agency  accept  a  compendial 
monograph  from  the  European 
Pharmacopeia  or  pharmacopeias  from 
the  export  countries  as  long  as  the 
development  of  a  USP  monograph  is 
being  pursued.  One  comment  stated  that 
requiring  only  single  ingredients  to  be 
recognized  in  an  official  compendium 
would  be  too  narrow  an  approach. 

The  proposed  rule  woulo  require  an 
official  USP-NF  drug  monograph  for  the 
active  ingredient(s)  or  botanical  drug 
substance(s).  These  compendia 
recognize  monographs  for  both  single 
ingredient  and  botanical  products  where 
appropriate.  Although  the  USP-NF  does 
not  presently  recognize  foreign 


compendial  monographs,  it  does  review 
foreign  compendial  monographs  on  a 
case-by-case  basis  to  determine  if  they 
can  be  used  in  developing  a  USP-NF 
monograph.  However,  the  agency  would 
not  recognize  a  foreign  compendial 
monograph  until  USP-NF  determined  it 
was  acceptable  and  incorporated  it  into 
an  ofBcial  drug  monograph. 

The  USP-NF  is  currently  taking  steps 
to  facilitate  international  commerce  and 
product  registrations.  USP-NF  recently 
proposed  a  new  general  chapter  13, 
"Concordance  of  Foreign  Pharmacopeial 
Tests  and  Assays"  (Ref  2)  This  chapter 
would  allow  alternative  tests  and  assays 
established  by  the  European 
Pharmacopeia  and  the  Pharmacopeia  of 
Japan  lo  demonstrate  that  an  article 
meets  USP  standards.  As  international 
harmonization  progresses,  USP  states 
that  it  will  also  consider  the 
applicability  of  other  pharmacopeias. 
The  agency  notes  that  while  the  USP 
proposal  rests  on  a  presumption  that 
articles  of  acceptable  quality  can  emerge 
where  they  are  produced  in  accordance 
with  recognized  principles  of  good 
manufacturing  practice  and  foreign 
official  methods  of  analysis,  USP 
requires  that  its  General  Committee  of 
Revision  examine  each  test  or  assay 
with  a  view  to  acceptable  concordance 
with  the  USP  test  or  assay.  USP  also 
cautions  that  these  individual 
determinations  of  concordance  are  made 
solely  and  independenUy  by  USP:  no 
corresponding  provision  or  lack  thereof 
by  another  pharmacopeia  is  to  be 
presumed  (Ref  2) 

18.  Two  comments  objected  to  the 
agency's  requirement  that  a  USP 
monograph  be  in  place  before  FDA 
allows  any  interim  marketing.  The 
comments  stated  that  a  USP  monograph 
should  be  in  place  at  the  time  an  OTC 
drug  final  monograph  is  completed. 

As  discussed  in  section  UI.D, 
conunent  16  of  this  document,  the 
agency  is  not  proposing  to  allow  any 
interim  marketing.  The  agency  agrees 
that  a  compendial  monograph  should  be 
in  place  when  an  ingredient  is  included 
in  a  final  monograph.  It  has  been  agency 
policy  since  April  3.  1989  (54  FR  13480 
at  13486)  that  before  any  ingredient  is 
included  in  a  final  OTC  drug 
monograph,  it  must  have  a  compendial 
monograph.  That  monograph  sets  forth 
the  identity,  strength,  quality,  and 
purity  of  the  drug  substance  and  drug 
products  made  from  the  drug  substance 
and  would  include,  for  example, 
specifications  relating  to  stability, 
sterility,  particle  size,  crystalline  form, 
and  analytical  methods.  If  necessary,  the 
agency  will  require  additional 
compendial  standard  criteria  in  the  OTC 
drug  final  monograph  based  on  the  data 


that  support  generally  recognized  safe 
and  effective  status.  A  compendial 
monograph  helps  ensure  that  OTC  drug 
products  contain  ingredients  that  are 
equivalent  to  active  ingredients  or 
botanical  drug  substance(s)  included  in 
OTC  drug  monographs.  This 
requirement  will  also  encourage 
interested  sponsors  lo  work  with  USP  to 
develop  a  compendial  monograph  as 
expeditiously  as  possible. 

F  General  Comments 

19.  One  comment  urged  the  agency  to 
issue  a  final  rule,  rather  than  a  proposed 
rule,  as  the  next  step  in  this  rulemaking. 
The  comment  stated  that  there  had  been 
a  considerable  delay  since  it  submitted 
its  petition,  and  contended  there  is  no 
legal  requirement  or  administrative 
need  for  FDA  to  first  issue  a  proposed 
rule.  The  comment  concluded  that  if 
FDA  issues  a  proposed  rule,  it  should 
provide  a  60-day  comment  period  and 
issue  a  final  rule  within  120  days. 
Another  conunent  urged  the  agency  to 
move  forward  promptly  on  this 
rulemaking  and  to  begin  accepting 
petitions  for  additional  conditions  in 
the  OTC  drug  monograph  system  upon 
publication  of  the  proposed  rule. 

The  agency  disagrees  with  the 
comments'  suggestions.  In  order  to 
solicit  a  broad  range  of  comments  on  the 
approach  FDA  was  considering  on 
eligibility  for  consideration  under  the 
OTC  drug  monograph  system,  the 
agency  published  an  ANPRM.  Under  the 
agency's  procedural  regulations  in 
§  10.40(0(3),  FDA  may  publish  an 
ANPRM  to  request  information  and 
views  on  a  matter  from  the  pubUc  before 
it  decides  to  publish  a  proposed  rule. 
Having  considered  the  comments 
submitted  in  response  to  this  ANPRM, 
the  agency  believes  it  is  now 
appropriate  to  propose  specific 
revisions  to  the  codified  text  of  its 
current  OTC  drug  monograph  system 
regulations  and  to  solicit  comments  on 
these  specific  revisions  The  agency  is 
providing  a  90-day  comment  period, 
rather  than  the  60  days  as  suggested  by 
the  conmient.  because  it  anticipates  that 
most  interested  parties  will  want  a 
longer  period  of  time  to  respond  to  the 
criteria  and  procedures  proposed  in  this 
document,  and  the  agency  wishes  to 
avoid  requests  for  an  extension  of  the 
comment  period. 

The  agency  also  disagrees  that  it 
would  be  efficient  to  begin  accepting 
petitions  for  additional  conditions  upon 
publication  of  the  proposed  rule.  FDA's 
consideration  of  the  comments  in 
response  to  this  proposed  rule  may 
result  in  changes  to  the  proposed 
requirements.  Encouraging  submissions 
following  the  proposal  before  the  final 


rule  issues  may  result  in  considerable 
wasted  and  inefficient  efforts  by 
sponsors  and  by  agency  employees.  The 
agency  intends  to  move  expeditiously  to 
consider  the  comments  and  develop  a 
final  rule  after  the  close  of  the  comment 
period. 

20.  One  conunent  requested 
clarification  whether  the  final  regulation 
would  apply  to  the  review  of  any 
condition  proposed  for  inclusion  in  a 
final,  pending,  or  newly  proposed  OTC 
drug  monograph.  The  comment  stated 
that  this  approach  would  ensure  that  a 
condition  currently  being  considered  for 
inclusion  in  an  OTC  drug  monograph 
will  be  reviewed  by  the  same  standards 
as  a  condition  reviewed  after 
finalization  of  the  proposed  rulemaking. 
Another  comment  asked  the  agency  to 
confirm  that  it  will  consider  ingredients 
marketed  in  foreign  countries  for  OTC 
indications  that  are  not  currently 
covered  by  existing  OTC  drug 
monographs. 

This  rulemaking  addresses  how  OTC 
marketing  experience  in  the  United 
States  or  other  countries  could  be  used 
to  qualify  additional  conditions  for 
consideration  under  the  OTC  drug 
monograph  system.  Once  found  eligible, 
whether  for  a  final,  pending,  or  newly 
proposed  OTC  drug  monograph,  the 
condition  will  be  reviewed  using  the 
same  OTC  drug  standards  in 
§  330.10(a)(4)  that  have  been  used 
throughout  the  OTC  drug  review 
process.  The  agency  has  included  such 
a  provision  in  proposed  §  330.14(g). 
Conditions  not  covered  by  existing  OTC 
drug  monographs  will  be  considered 
under  this  proposal. 

21,  One  comment  noted  that  the 
agency  did  not  differentiate  between  the 
various  dosage  forms  under  its 
definition  of  "conditions."  The 
comment  stated  that  it  interpreted 

"dosage  form"  to  mean  that  immediate- 
release,  solid  oral  dosage  forms  (e.g., 
tablets)  and  liquid  oral  dosage  forms 
(e.g..  drops  or  syrups)  were  grouped 
together,  with  no  further  differentiation 
being  made.  Another  comment 
contended  that  if  an  ingredient  intended 
for  oral  ingestion  is  approved  for 
marketing,  manufacturers  should  be 
able  to  include  the  ingredient  in  a 
variety  of  oral,  immediate-release 
dosage  forms,  such  as,  tablets,  capsules, 
or  liquids.  The  comment  added  that  the 
same  principle  should  apply  to  topical 
ingredients.  The  comment  mentioned 
that  when  the  agency  evaluates 
ingredient  eligibility,  it  should  not 
require  5  years  of  marketing  for  each 
dosage  form. 

Most  OTC  drug  monographs  do  not 
limit  the  dosage  forms  for  listed 
ingredients.  One  exception  is  timed- 


release  formulations.  These  products  are 
regulated  as  new  drugs  under 
§  310.S02(a)(14).  hi  some  cases,  there  are 
other  reasons  to  limit  allowable  dosage 
forms  or  dosage  forms  that  have  specific 
requirements.  For  example,  the  agency 
discussed  dosage  forms  (vehicles)  for 
topical  drug  products  when  it  amended 
the  external  analgesic  tentative  final 
monograph  to  include  1  percent 
hydrocortisone  (55  FR  6932  at  6947  and 
6948.  February  27. 1990).  The  agency 
expressed  concerns  about  1  percent 
hydrocortisone  being  incorporated  into 
a  dosage  form  that  would  increase 
absorption  through  the  skin,  thus 
creating  the  possibility  of  an  increased 
safety  risk. 

While  most  OTC  drug  monographs 
will  not  limit  dosage  forms,  there  may 
be  specific  situations  where  it  is 
necessary  to  require  5  years  of 
marketing  experience  for  a  novel  or 
special  dosage  form. 

rv.  Legal  Authority 

FDA's  proposal  to  amend  its 
regulations  to  include  criteria  for 
additional  conditions  and  procedures 
for  classifying  OTC  drugs  as  GRAS/E 
and  not  misbranded  is  authorized  by  the 
act.  Since  the  passage  of  the  act  in  1938, 
submission  of  an  NDA  has  been 
required  before  marketing  a  new  drug 
(section  505  of  the  act  (21  U.S.C.  355)). 
Section  2Ul(p)  of  the  act  defines  a  new 
drug  as: 

(1)  Any  drug*  •  *  the  composition  of 
which  is  such  that  such  drug  is  not  generally 
recognized,  among  e.*iperts  qualified  by 
!icientinc  training  and  experience  lo  evaluate 
the  liafety  and  elTectiveness  of  drugs,  as  safe 
and  effective  for  use  under  the  conditions 
prescritied,  recommended,  or  suggested  in 
the  labeling  thereof.  "   •   ';  or 

(2)  Any  drug  •  •  •  the  composition  of 
which  is  such  that  such  drug,  as  a  result  of 
investigations  to  determine  its  safely  and 
effectiveness  for  use  under  such  conditions, 
has  become  so  recognized,  but  which  has  not, 
otherwise  than  in  such  investigations,  been 
used  lo  a  malarial  exlenl  or  for  a  material 
lime  under  such  conditions. 

To  market  a  new  drug,  an  NDA  must  be 
submitted  to,  and  approved  by.  FDA 
before  marketing.  Only  drugs  that  are 
not  new  drugs  may  be  covered  by  an 
OTC  drug  monograph.  Section  7bl(a)  of 
the  act  (21  U.S.C.  371(a))  authorizes 
FDA  to  issue  regulations  for  the  efficient 
enforcement  of  the  act.  Under  part  330. 
FDA's  regulations  outline  the 
requirements  for  OTC  human  drugs  that 
are  GRAS/E  and  not  misbranded. 
Proposed  %  330.14  adds  additional 
requirements. 

V.  Proposed  ImplementaHon  Plan 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 


become  effective  30  days  after  its  date 
of  publication  in  the  Federal  Register. 
After  that  date,  the  agency  will  begin 
accepting  TEA'S. 

VI.  Requests  for  Comments 

Interested  persons  may.  on  or  before 
March  22.  2000.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Written  comments  on  the 
information  collection  requirements 
may.  on  or  before  January  19.  2000.  be 
submitted  by  interested  persons  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB  (address  above).  Three 
copies  of  all  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  CommenLs  are  to  be 
identified  with  the  docket  ntunber 
foimd  in  brackets  in  the  heading  of  this 
dociunent  and  may  be  accompanied  bv 
a  supporting  memorandum  or  brief 
Written  comments  received  regarding 
this  proposal  may  be  seen  by  interested 
persons  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  under  the  Regulator\'  Flexibility 
Act  (5  U.S.C.  601-612),  and  under  the' 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulalor\' 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulator>' 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  and  distributive 
impacts  and  equity).  Unless  an  agency 
certi  ies  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires  an 
analysis  of  regulatory  options  that 
would  minimize  any  significant 
economic  impact  of  a  rule  on  small 
entities.  The  Unfunded  Mandates 
Reform  Act  requires  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
nde  that  may  result  in  an  expenditiu^ 
in  any  one  year  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million 
(adjusted  atmuallv  for  inflation). 

The  agency  believes  that  this  rule  is 
consistent  with  the  pronciples  set  out  in 
the  Executive  Order  and  in  these  two 
statutes.  OMB  has  determined  that  the 
proposed  rule  is  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  subject  to  review.  Because  this 
rule  does  not  impose  any  mandates  on 
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State,  local,  or  tribal  governments,  it  is 
not  a  significant  regulatory  action  under 
the  Unfunded  Mandates  Reform  Act 
Although  the  agency  does  not  believe 
that  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  there  is  some 
uncertainty  with  respect  to  the 
estimated  future  impact.  Thus,  a 
regulatory  flexibility  analysis  is 
presented  below. 

A.  Regulatory  Benefits 

The  purpose  of  the  proposed  rule  is 
to  establish  criteria  and  procedures  for 
classifying  OTC  drugs  as  GRAS/E  and 
not  misbranded.  Currently,  a  sponsor 
wishing  to  introduce  into  the  IJnited 
States  an  OTC  drug  condition  marketed 
solely  in  a  foreign  country  must  prepare 
and  submit  an  NDA.  Likewise, 
companies  with  OTC  drugs  initially 
marketed  in  the  United  States  after  the 
1972  initiation  of  the  OTC  drug  review 
must  have  an  NDA.  This  proposed  rule 
provides  procedures  for  these  NDA 
drugs  to  become  eligible  for  inclusion  in 
the  OTC  drug  monograph  system  by  first 
submitting  a  TEA  to  show  marketing  "to 
a  material  extent"  and  "for  a  material 
time."  Once  determined  eligible,  safety 
and  effective  data  would  be  submitted 
and  evaluated.  The  agency  is  proposing 
the  two-step  process  to  allow  sponsors 
to  demonstrate  that  eligibility  criteria 
are  met  prior  to  requiring  the 
expenditure  of  resources  to  prepare 
safety  and  effectiveness  data. 

The  flexibility  to  obtain  U.S. 
marketing  approval  through  FDA's  OTC 
drug  monograph  system  will  provide  an 
overall  net  benefit  to  the  companies 
seeking  these  approvals,  as  well  as  to 
the  American  public.  One  important 
benefit  to  sponsoring  companies  would 
be  the  saving  of  NDA  user  fees.  The 
Prescription  Drug  User  Fee  Act  (section 
736  of  the  act  (21  U.S.C.  379hl)  requires 
a  one-time  application  fee  for  each  NDA 
submitted,  and  yearly  product  and 
establishment  fees,  as  applicable,  for 
each  NDA  approved.  In  1998.  these  fees 
were  $256,846  (applications  with 
clinical  data),  $18,591,  and  $141,966 
respectively.  Therefore,  one-time  user 
fees  of  $256,846.  and  ongoing  fees  of  up 
to  $160,557  ($18,591  +  5141,966)  would 
be  avoided  if  the  company  can  establish 
that  the  condition  should  be  included  in 
an  OTC  drug  monograph. 

Also,  most  manuiacturers  would 
experience  a  paperwork  savings  when 
applying  for  OTC  drug  monograph 
status  instead  of  an  NDA.  For  example, 
in  most  instances,  the  manufacturing 
controls  information  needed  for 
submitting  an  NDA  will  not  be  required 
for  a  monograph  submission.  Ongoing 
recordkeeping  and  reporting 


requirements  associated  with  periodic 
and  annual  reports  would  also  be 
avoided.  Based  on  previous  estimates  of 
the  paperwork  hours  needed  to  comply 
with  these  requirements  and  assuming  a 
33  percent  reduction  in  paperwork 
activities,  FDA  estimates  that 
eliminating  manufacturing  controls 
information  from  an  application  would 
bring  a  one-time  savings  of 
approximately  530  hours  and  an  annual 
savings  of  40  hoiu^  per  submission. 
Applying  the  1995  labor  rate  of  $29.50 
per  hour  for  an  industrial  engineer  (Ref 
3)  (with  a  40  percent  adjustment  for 
benefits),  these  one-time  savings  are 
approximately  $15,635  (530  x  $29.50/ 
hour)  per  submission.  Likewise,  using 
the  199S  professional  and  managerial 
labor  rate  of  $24.60  per  hour  (Ref.  3) 
(including  a  40  percent  benefit  rate),  the 
ongoing  savings  from  the  elimination  of 
periodic  and  aimual  reports  would 
equal  approximately  $984  (40  x  $24.60/ 
hour)  per  product. 

Moreover,  once  a  condition  has  been 
included  in  an  OTC  drug  monograph, 
other  companies  could  achieve  similar 
benefits,  as  they  would  be  permitted  to 
enter  the  marketplace  without 
submitting  an  NDA  or  an  abbreviated 
NDA  (ANDA),  hereafter  referred  to  as  an 
application.  These  companies  would 
even  avoid  the  costs  associated  with 
achieving  the  inclusion  of  a  condition  in 
a  monograph.  In  addition,  these 
companies,  as  well  as  the  sponsoring 
companies,  would  be  permitted  to 
market  variations  of  a  product,  such  as 
different  product  concentrations  or 
dosage  forms,  if  allowed  by  the 
monograph,  saving  the  cost  of  an 
application  or  supplement  when 
required. 

Consumers  would  also  benefit  fi'om 
this  rule.  As  conditions  not  previously 
marketed  in  the  United  States  obtain 
OTC  drug  monograph  status,  a  greater 
selection  of  OTC  drug  products  would 
become  available.  In  addition, 
competition  from  these  additional 
products  may  restrain  prices  for  the 
entire  product  class. 

B.  Regulatory  Costs 

FDA  estimates  that  the  information 
needed  for  a  TEA  to  meet  the  eligibility 
criteria  for  "material  time"  and 
"material  extent"  would  take  firms 
approximately  480  hours  to  prepare. 
Using  the  1995  professional  and 
managerial  labor  rate  of  $24.60  per  hour 
(Ref,  3)  (including  a  40  percent  benefit 
rate),  this  cost  amounts  to 
approximately  $12,000  (480  hours  x 
$24.60/hour)  per  submission.  The  costs 
associated  with  requiring  publication  in 
an  official  compendium,  where 
applicable,  would  be  minimal  as  similar 


information  is  often  prepared  for 
publication  in  a  foreign  pharmacopeia 
and  most  companies  already  have  such 
standards  as  part  of  their  manufacturing 
■quality  control  procedures. 

Considering  tne  potential  one-time 
cost  savings  described  above  of 
$272,481  ($256,846  +  $15,635) 
associated  with  prescription  drug  user 
fees  and  reduced  recordkeeping 
requirements,  FDA  calculates  a  one-time 
net  cost  savings  to  industry  of  up  to 
$260,481  ($272,481  -  $12,000)  per 
submission.  Future  yearly  cost  savings 
could  total  $19,575  ($18,591  +  $984)  per 
product  and  $141,966  per  establishment 
if  this  were  the  establishment's  only 
product.  Accordingly,  if  FDA  receives 
25  to  SO  TEA  submissions  a  year,  the 
industry  would  save  between  $8.2 
million  and  $16.4  million  in  one-time 
costs  alone.  The  agency  notes,  however, 
that  companies  would  submit 
conditions  for  OTC  drug  monograph 
status  only  where  it  would  be  profitable 
for  them  to  do  so. 

There  are  several  situations,  however, 
where  the  rule  may  result  in  lost  sales 
for  some  future  applicants.  Since  1991 . 
FDA  has  approved  a  total  of  six  requests 
for  the  inclusion  of  post-1972  U.S.  OTC 
drug  conditions  in  a  monograph.  The 
sponsors  requested  permission  to 
market  these  conditions  before  the 
issuance  of  a  final  monograph,  and  FDA 
granted  these  requests.  Several  other 
requests  are  currently  under  agency 
review.  This  proposed  rule,  however, 
would  not  permit  interim  marketing  for 
post-1972  conditions  without  an 
application  or  vtrithout  inclusion  of  the 
condition  in  a  final  monograph. 
Therefore,  this  rule  coiUd  result  in  lost 
sales  dollars  for  those  few 
manufacturers  who,  in  the  absence  of 
this  rule,  might  have  successfully 
petitioned  FDA  to  market  a  variation  of 
their  product  prior  to  publication  in  a 
final  monograph.  Lilcewise.  other 
manufacturers  might  experience  some 
future  lost  sales  dollars  because  they 
also  would  be  restricted  from  marketing 
the  product  or  a  product  variation. 
Although  the  agency  caimot  estimate 
the  value  of  these  lost  sales,  the  limited 
number  of  requests  approved  to  date 
implies  that  very  few  manufacturers 
would  be  adversely  affected  by  this 
interim  marketing  change.  Moreover, 
because  FDA  expects  a  short  period  of 
time  between  a  proposal  to  add  a 
condition  to  a  monograph  and  the  final 
rule,  any  lost  sales  would  occur  over  a 
limited  timespan. 

Four  of  the  six  requests  approved 
since  1991  involved  a  previously 
unapproved  concentration,  dosage  form, 
dual  claim,  and  product  combination 
without  OTC  marketing  experience. 


Similar  conditions  would  not  be 
allowed  under  the  proposed  rule 
without  a  minimum  of  5  continuous 
years  of  adequate  OTC  marketing 
experience.  'Therefore,  these 
manufacturers  would  need  to  either 
market  their  product  under  an 
application  for  5  years  in  the  United 
States  or  have  5  years  of  sufficient 
marketing  experience  abroad  to  qualify 
for  inclusion  in  a  monograph.  Other 
manufacturers  would  have  to  wait  until 
the  condition  is  included  in  a  final 
monograph  publication  before  they 
could  market  the  product  or  a  product 
variation  without  an  application.  Due  to 
the  limited  number  of  requests 
approved  to  date,  it  is  likely  that  few 
manufacturers  would  be  significantly 
affected  by  these  requirements. 

C.  Small  Business  Analysis 

Although  the  agency  believes  that  this 
rule  is  unlikely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  FDA  is 
uncertain  about  the  extent  of  the  future 
impact.  Therefore,  the  following 
regulatory  flexibility  analysis  has  been 
prepared: 

1.  iSescription  and  Objective  of  the 
Proposed  Rule 

As  stated  elsewhere  in  this  preamble, 
the  proposed  rule  would  make  it  easier 
to  market  certain  OTC  drug  products  in 
the  United  States  by  amending  current 
FDA  regulations  to  include  additional 
criteria  and  procedures  by  which  OTC 
conditions  may  become  eligible  for 
consideration  in  the  OTC  drug 
monograph  system.  The  additional 
criteria  and  procedures  would  specify 
bow  OTC  drugs  inidally  marketed  in  the 
United  States  after  the  OTC  drug  review 
began  in  1972  and  OTC  drugs  without 
any  U.S.  marketing  experience  could 
meet  the  monograph  eligibility 
requirements.  Once  eligibility  has  been 
determined  for  a  particular  condition, 
safety  and  effectiveness  data  would  be 
evaluated. 

2.  Description  and  Estimate  of  the 
Number  of  Small  Entities 

Census  data  provide  aggregate 
industry  statistics  on  the  number  of 
manufacturers  of  pharmaceutical 
preparations,  but  do  not  distinguish 
between  manufacturers  of  prescription 
and  OTC  products.  According  to  the 
Small  Business  Administration  (SBA), 
manufacturers  of  pharmaceutical 
preparations  with  750  or  fewer 
employees  are  considered  small  entities. 
The  U.S.  Census  does  not  disclose  data 
on  the  ntunber  of  drug  manufacturing 
firms  by  employment  size,  but  between 
92  and  96  percent  of  drug 
manufacturing  establishments,  or 
approximately  650  establishments,  are 


small  under  this  definition  (Ref.  4). 
Although  the  number  of  firms  that  are 
small  would  be  less  than  the  number  of 
establishments.  FDA  still  concludes  that 
the  majority  of  pharmaceutical 
preparation  manufacturing  firms  are 
small  entities. 

The  agency  finds  that  at  least  400 
firms  manufacture  U.S. -marketed  OTC 
drug  products.  Using  the  SBA  size 
designation.  31  percent  of  these  firms 
are  large.  46  percent  are  small,  and  size 
data  are  not  available  for  the  remaining 
23  percent.  Therefore,  approximately 
184  to  276  of  the  affected  manufacturing 
firms  may  be  considered  small.  The 
agency  cannot  project  how  many  of 
these  OTC  drug  manufacturers  would 
submit  a  TEA  for  consideration  of  an 
additional  condition  in  the  OTC  drug 
monograph  system. 

3.  Description  of  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

■To  demonstrate  eligibility  for 
consideration  in  the  OTC  drug 
monograph  system,  sponsors  must 
submit  data  in  a  TEA  showing  that  the 
condition  has  been  marketed  "for  a 
material  time"  and  "to  a  material 
extent. "  Specific  requirements  of  the 
TEA  are  discussed  in  section  U.  of  this 
document.  All  companies  who  choose 
to  be  considered  in  the  OTC  drug 
monograph  system  must  submit  these 
data.  FDA  expects  that  all  sponsoring 
companies  employ  or  have  ready  access 
to  individuals  who  possess  the  skills 
necessary  for  this  data  preparation. 

4.  Identification  of  Federal  Rules  That 
Duplicate.  Overlap,  or  Conflict  With  the 
Projposed  Rule 

Tile  agency  is  not  aware  of  any 
relevant  Federal  rules  which  may 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule.  The  agency  requests  any 
information  that  may  show  otherwise. 

5.  Impart  on  Small  Entities 

As  described  above,  this  rule  could 
result  in  some  future  lost  sales  dollars 
for  a  few  manufacturers  of  post-1972 
OTC  drug  products  who  would  not  be 
permitted  to  market  a  product  or  a 
product  variation  without  an 
application  or  without  the  inclusion  of 
the  condition  in  a  final  OTC 
monograph.  The  agency  anticipates, 
however,  that  the  time  between  a 
proposal  to  add  a  condition  to  a 
monograph  and  the  final  rule  will 
generally  be  short,  thus  limiting  the 
impact  of  the  change  in  procedures 
concerning  interim  marketing.  In 
addition,  some  manufacturers  could  be 
adversely  affected  by  the  5-year  material 
extent  and  material  time  requirements, 
similarly  causing  a  loss  in  future  sales 
dollars.  The  agency  cannot  quantify 
these  impacts.  However,  based  on  the 


limited  number  of  post-1972  conditions 
approved  to  date.  ITDA  beUeves  that  few 
manufacturers  would  be  significantly 
afiected.  The  agency  requests  comment 
on  this  issue. 
6.  Description  of  Alternatives 

In  developing  the  requirements  of  this 
proposed  rule,  the  agency  considered 
two  alternatives.  Initially.  FDA  thought 
of  proposing  a  one-step  evaluation 
process,  where  sponsors  would  submit 
safety  and  effectiveness  data 
concurrently  vrith  their  TEA.  However, 
the  agency  decided  that  this  process 
would  be  less  efficient  because  it  would 
require  sponsoring  companies  to  expend 
resources  to  prepare  safety  and 
effectiveness  data  before  the  agency 
determines  whether  eligibility  criteria 
have  been  met.  Likewise,  the  agency 
determined  that  it  would  be  an 
inefficient  use  of  its  resources  to  review 
safety  and  effectiveness  data  prior  to 
making  a  decision  on  eligibility 

The  agency  also  considered  allowing 
manufacturers  of  post-1972  U.S.  OTC 
drugs  to  market  prior  to  inclusion  in  a 
final  OTC  drug  monograph,  as  long  as 
the  agency  had  tentativeiv  determined 
that  the  condition  is  GRAS/E.  This 
approach  would  be  consistent  with  the 
current  process  for  pre-1972  U.S.  OTC 
drug  conditions  and  with  the  six 
requests  for  interim  marketing  that  the 
agency  has  granted  for  post- 1972  O'TC 
drug  conditions.  However,  in  order  to 
protect  the  American  public  from 
unnecessary  risk,  the  agency  decided 
that  interim  marketing  should  not  be 
allowed  under  the  OTC  drug  monograph 
system  either  for  post-1972  U.S. 
conditions  or  for  conditions  with  no 
previous  U.S.  marketing  experience. 
This  policy  is  believed  necessary  to  - 
allow  for  thorough  public  consideration 
of  any  safety  and  efl'ectiveness  issues 
that  might  arise  before  broad  marketing 
of  the  condition  begins  under  the  OTC 
drug  monograph  system.  Further,  post- 
1972  U.S.  OTC  conditions  marketed 
under  NDA's  will  continue  marketing  in 
thai  manner  tmtil  the  condition  is 
included  in  the  OTC  drug  monograph 
system.  Finally,  the  policy  allows  for 
the  completion  of  compendial 
monograph  standards  for  all 
manufacturers  to  use.  Because  FDA 
expects  a  relatively  short  period  of  time 
to  elapse  between  a  proposal  to  add  a 
condition  to  a  monograph  and  the  final 
rule,  the  agency  beUeves  the  public 
health  benefits  of  this  rule  would 
outweigh  any  sales  lost  over  this  limited 
timespan. 

Vm.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
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cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

K.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
collections  of  information  which  are 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  'Collection  of 
information"  includes  any  request  or 
requirement  that  persons  obtain, 
maintain,  retain,  or  report  information 
to  the  agency,  or  disclose  information  to 
a  third  party  or  to  the  public  (44  U.S.C. 
3502(3)  and'  5  CFR  1320.3(c)).  The  title, 
description,  and  respondent  description 
of  the  information  collection  are  shown 
below  with  an  estimate  of  the  armual 
reporting  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  acciu^cy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques,  when 
appropriate,  and  other  forms  of 
information  technology. 

Title-.  Additional  Criteria  and 
Procedures  for  Classifying  Over-the- 
Counter  Drugs  as  Generally  Recognized 
as  Safe  and  Effective  and  Not 
Misbranded. 

Description:  FDA  is  proposing 
additional  criteria  and  procedures  by 
which  OTC  conditions  may  become 
eligible  for  consideration  in  the  OTC 
drug  monograph  system.  The  proposed 
criteria  and  procedures  address  how 
OTC  drugs  initially  marketed  in  the 
United  States  after  the  OTC  drug  review 
began  in  1972  and  OTC  drugs  without 
any  U.S.  marketing  experience  could 
meet  the  statutory  definition  of 
marketing  "to  a  material  extent"  and 
"for  a  material  time"  and  become 
eligible.  If  found  eligible,  the  condition 


would  be  evaluated  for  general 
recognition  of  safety  and  effectiveness 
in  accord  with  FDA's  OTC  drug 
monograph  regtUations. 

Current  §  330.10(a)(2)  sets  forth  the 
requirements  for  the  submission  of  data 
and  information  that  is  reviewed  by 
FDA  to  evaluate  a  drug  for  general 
recognition  of  safety  and  effectiveness. 
FDA  receives  approximately  three  safety 
and  effectiveness  submissions  from 
ihree  sponsors  each  year,  and  FDA 
estimates  that  it  takes  approximately 
798  hours  to  prepare  each  submission. 

FDA  anticipates  that  the  number  of 
safety  and  effectiveness  submissions 
would  increase  to  93  annually  as  a 
result  of  this  rulemaking  (Although 
nJA  estimates  that  the  number  of  TEA'S 
submitted  annually  would  be  SO,  the 
agency  anticipates  that  30  TEA's  would 
be  approved,  and  that  this  would  result 
in  approximately  3  safety  and 
effectiveness  submissions  for  each 
approved  TEA).  The  time  required  to 
prepare  each  safety  and  effectiveness 
submission  would  also  increase  as  a 
result  of  two  amendments  to  current 
§  330.10(a)(2)  under  this  proposed  rule. 

One  proposed  amendment  would 
require  the  revision  of  the  "OTC  Drug 
Review  Information"  format  and  content 
requirements  in  §  330.10(a)(2)  by 
revising  items  rV.A.3,  IV.B.3,  IV.C.3, 
V.A.3.  V.B.3,  and  V.C.3  to  add  the 
words  "Identify  common  or  frequently 
reported  side  effects"  after 
"documented  case  reporis."  This  is  a 
clariAcation  of  current  requirements  for 
submitting  documented  case  reports  and 
would  only  require  sponsors  to  ensure 
that  side-effects  information  is 
identified  in  each  submission.  FDA 
estimates  that  it  would  take  sponsors 
approximately  1  hour  to  comply  with 
this  requirement. 

A  second  proposed  amendment  to 
current  §  330.10(a)(2)  would  require 
sponsors  to  submit  an  official  USP-NF 
drug  monograph  for  the  active 
ingredient(s)  or  botanical  drug 
substance(sl,  or  a  proposed  standard  for 
inclusion  in  an  article  to  be  recognized 
in  an  official  USP-NF  drug  monograph 
for  the  active  ingredient(s)  or  botanical 
drug  substance(s).  (This  proposed 
requirement  is  also  stated  in  proposed 
§  330.14(f)(1).)  FDA  believes  that  the 
burden  associated  with  this  requirement 
would  also  be  minimal  because  similar 
information  may  already  have  been 
prepared  for  previous  publication  in  a 
foreign  pharmacopeia,  or  companies 


would  already  have  these  standards  as 
part  of  their  quality  control  procedures 
for  manufacturing  the  product.  FDA 
estimates  that  the  time  required  for 
photocopying  this  material  would  be 
approximately  1  hour. 

Thus,  the  time  required  for  preparing 
each  safety  and  effectiveness 
submission  would  increase  by  a  total  of 
2  hours  as  a  result  of  the  proposed 
amendments  to  current  §  330.10(a)(2), 
increasing  the  approximate  hours  per 
each  submission  bom  798  to  800  hours. 

Under  proposed  §  330.14(c),  sponsors 
must  submit  a  TEA  when  requesting 
that  a  condition  subject  to  the  proposed 
regulation  be  considered  for  inclusion 
in  the  OTC  drug  monograph  system. 
Based  on  the  data  provided  and 
explained  in  the  "Analysis  of  Impacts" 
section  VII  above.  FDA  estimates  that 
approximately  50  TEA's  would  be 
submitted  to  FDA  annually  by 
approximately  25  sponsors,  and  the 
time  required  for  preparing  and 
submitting  each  "TEA  would  be 
approximately  480  hours. 

Under  proposed  §  330.14(f)(2), 
sponsors  would  be  required  to  include 
in  each  safety  and  effectiveness 
submission  all  serious  ADE's  bom  each 
country  where  the  condition  has  been  or 
is  currently  marketed  as  a  prescription 
or  OTC  drug  product.  Sponsors  would 
be  required  to  provide  individual  ADE 
reports  along  with  a  detailed  summary 
of  all  serious  ADE's  and  expected  or 
fi«]uently  reported  side  effects  for  the 
condition.  FDA  believes  that  the  burden 
associated  with  this  requirement  would 
he  minimal  because  individual  ADE 
reports  are  already  required  as  part  of 
the  "dociunented  case  reports"  in  the 
"OTC  Drug  Review  information"  under 
current  §  330.10(a)(2).  FDA  estimates 
that  the  time  required  for  preparing  and 
submitting  a  detailed  summary  of  all 
serious  ADE's  and  expected  or 
frequently  reported  side  effects  would 
be  approximately  2  hours. 

Due  to  the  anticipated  number  of 
foreign  conditions  seeking  inmiediate 
consideration  in  the  OTC  drug 
monograph  system,  the  annual  reporting 
burden  estimated  in  the  chart  below  is 
the  annual  reporting  for  the  first  3  years 
following  publication  of  the  final  rule. 
FDA  anticipates  a  reduced  burden  after 
this  time  period. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses  and  manufacturers. 


Table  2. — Estimated  Annual  Reporting  Burden 


21  CFR  Section 

No.  ot 

Respondents 

Number  of 

Responses  per 

Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

330.10(a)(2) 

Safety  atxl  Etiectiveness  Submission 
330.14(c) 

Time  and  Extent  Application 
33O.14<0(2) 

Adverse  Drug  Experience  Reports 
Total 

93 
25 
90 

1 
2 

1 

93 
50 
90 

800 

480 

2 

74,400 

24,000 

1B0 
Se,S80 

In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  agency  has 
submitted  the  information  collection 
provisions  of  this  proposed  rule  to  OMB 
for  review.  Interested  persons  are 
requested  to  send  comments  regarding 
the  information  collection  by  January 
19,  2000,  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB  (address 
above). 

X,  Refierences 

The  following  references  are  on 
display  in  the  Dockets  Management 
Branch  (address  above)  and  may  be  seen 
by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

(1)  Memorandum  of  meeting  between 
Hisamitsu  Pharmaceutical  Co..  Inc..  and 
FDA,  October  4,  1994,  Comment  No.  MM9, 
Docket  No.  78N-0301.  Dockets  Management 
Branch. 

(2)  United  States  Pharmacopeial 
ConvenUon,  "Concordance  of  Foreign 
Pharmacopeial  Tests  and  Assays," 
Phannocopeial  Forum.  23(3):4009-40rt, 
1997. 

(3)  U.S.  Department  of  Labor,  Bureau  of 
Latxir  Statistics,  "Employment  and 
Earnings,"  January  1996.  p.  205, 

(4)  U.S.  Department  of  Commerce, 
Economics  and  Statistics  Administration, 
Bureau  of  the  Census,  "Industry  Series 
Drugs,"  1992  Census  of  Manufactures,  Table 
4,  p.  28C-12. 

List  of  Subiects  in  21  CFR  Pari  330 

Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  330  be  amended  as  follows: 

PART  330— OVER-THE-COUNTER 

(OTC)  HUMAN  DRUGS  WHICH  ARE 
GENERALLY  RECOGNIZED  AS  SAFE 
AND  EFFECTIVE  AND  NOT 
MISBRANDED 

1.  The  authority  citation  for  21  CFR 
part  330  continues  to  read  as  follows; 

Authority:  21  U.S.C  321,  351,  352,  3S3. 
355,  360,  371. 

2.  Section  330,10  is  amended  as 
follows: 


a.  In  paragraph  (a)(2)  by  adding  the 
words  "or  imtil  the  Commissioner 
places  the  panel's  recommendations  on 
public  display  at  the  office  of  the 
Dockets  Management  Branch"  at  the 
end  of  the  second  sentence; 

b.  In  paragraph  (a)(2)  by  adding  the 
words  "Identify  expected  or  frequently 
reported  side  effects."  after  the  words 
"Doctimented  case  reports."  in  items 
IV.A.3,  IV.B.3,  IV.C.3,  V,A.3,  V.B.3,  and 
V.C.3  in  the  outline  of  "OTC  Drug 
Review  Information";  and 

c.  In  paragraph  (a)(2)  by  adding  item 
Vn  at  the  end  of  the  outline  of  "OTC 
Drug  Review  Information"; 

d.  In  paragraph  (a)(5)  introductory 
text  by  removing  the  word  "shall"  and 
adding  in  its  place  the  word  "may": 

e.  In  paragraphs  (a)(5)(ii)  and  (a)(5)(iii) 
by  removing  the  word  "all"  from  the 
first  sentence: 

f  In  paragraphs  (a)(6)(i)  and  (a)(9)  by 
removing  the  word  "is"  and  adding  in 
its  place  the  words  "or  a  specific  or 
specific  OTC  drugs  are": 

g.  In  paragraph  (a)(6)(iv)  by  removing 
the  word  "quintuplicate"  and  by  adding 
in  its  place  "triplicate"  in  the  fourth 
sentence,  by  removing  the  words 
"during  regular  working  hours"  and  by 
adding  in  their  place  "between  the 
hours  of  9  a.m.  and  4  p.m."  in  the  sixth 
sentence,  and  by  adding  two  sentences 
at  the  end; 

h.  In  paragraphs  (a)(7)(i)  and  (a)(7)(ii) 
by  revising  the  first  and  second 
sentences: 

i.  In  paragraphs  (a)(10)(i)  and 
(a)(10)(iii)  by  adding  in  the  first 
sentence  the  phrase  "in  response  to  any 
other  notice  published  in  the  Federal 
Register,"  after  the  phrase  "paragraph 
(a)(2)  of  this  set:tion":  and 

j.  In  paragraph  (a)(12)(i)  in  the  fourth 
sentence  by  removing  the  number  "60" 
and  by  adding  in  its  place  the  number 
"90"  and  by  removing  the  word 
"quadruplicate"  and  by  adding  in  its 
place  the  word  "triplicate"  to  read  as 
follows: 


§  330.1 0    Procadum  for  classifying  OTC 
drugs  a*  generally  recognized  as  lata  at>d 
effective  and  n<A  mistxanded,  anti  lot 
•«tat>listiir>g  rr>onograptis. 

(a)'    •   • 
(2)*   •   ■ 

OTC  DRUG  REVIEW  INFORMATIQN 


VII.  An  ofScial  United  Stales 
Pharmacopeia  (USP)-NationaI  Formulary 
(NF)  drug  monograph  For  the  active 
ingredient(s]  or  botanical  drug  5ubstance(s]. 
oi  a  proposed  standard  for  inclusion  in  an 
article  to  be  recognized  in  an  official  USP- 
NF  drug  monograph  for  the  active 
ingredient(s)  or  txitanical  drug  substance(s). 
Include  information  showing  litat  the  official 
or  proposed  compendial  monograph  for  the 
active  ingredient  or  botanicat  drug  substance 
is  consistent  with  the  active  ingredient  or 
botanical  drug  substance  used  in  the  studies 
establishing  safety  and  effectiveness  and  with 
the  active  ingredient  or  botanical  drug 
substance  marketed  in  the  OTC  product(s)  to 
a  material  extent  and  for  a  material  time.  If 
differences  exist,  explain  why. 
*         •         *         *         • 

(6)  •   •   • 

(iv)  •   •   •  Alternatively,  the 
Commissioner  may  satisfy  this 
requirement  by  placing  the  panel's 
recommendations  and  the  data  it 
considered  on  public  display  at  the 
office  of  the  Dockets  Management 
Branch  and  by  publishing  a  notice  of 
their  availability  in  the  Federal 
Register.  This  notice  of  availability  may 
be  included  as  part  of  the  tentative  order 
in  accord  with  paragraph  (a)(7)  of  this 
section 

(7)'  •  • 

(i)  After  reviewing  all  comments, 
reply  comments,  and  any  new  data  and 
information  or,  alternatively,  after 
reviewing  a  panel's  reconmiendations, 
the  Commissiooer  shall  publish  in  the 
Federal  Register  a  tentative  order 
containing  a  monograph  establishing 
conditions  under  which  a  category  of 
OTC  drugs  or  a  specific  or  specific  OTC 
drugs  are  generally  recognized  as  safe 
and  effective  and  not  misbranded. 
Within  90  days,  any  interested  person 
may  file  with  the  Dockets  Management 
Branch,  Food  and  Drug  Administration, 
written  comments  or  written  objections 
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specifying  with  particularity  the 
omissions  or  additions  requested.  *   *   * 

(ii)  The  Conunissioner  may  also 
publish  in  the  Federal  Register  a 
separate  tentative  order  containing  a 
statement  of  those  active  ingredients 
reviewed  and  proposed  to  be  excluded 
from  the  monograph  on  the  basis  of  the 
Commissioner's  determination  that  they 
would  result  in  a  drug  product  not  being 
generally  recognized  as  safe  and 
effective  or  would  result  in 
misbranding.  This  order  may  be 
published  when  no  substantive 
comments  in  opposition  to  the  panel 
report  or  new  data  and  information  were 
received  by  the  Food  and  Drug 
Administration  under  paragraph 
(a)(6)(iv)  of  this  section  or  when  the 
Commissioner  has  evaluated  and 
concurs  with  a  panel's  recommendation 
that  a  condition  be  excluded  from  the 
monograph.  Within  90  days,  any 
interested  person  may  file  with  the 
Dockets  Management  Branch.  Food  and 
Drug  Administration,  written  objections 
specifying  with  particiUarity  the 
provision  of  the  tentative  order  to  which 
objection  is  made.  *  *  • 

3.  Section  330.13  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$330.13    Conditions  for  markaling 

Ingredients  recommended  ror  over-tlte- 

counter  (OTC)  UM  under  the  OTC  drug 

review. 

*         •         *         •         • 

(e)  This  section  applies  only  to 
conditions  under  consideration  as  part 
of  the  OTC  drug  review  initiated  on  May 
U.  1972.  and  evaluated  under  the 
procedures  set  forth  in  §  330.10.  Section 
330.14(h)  applies  to  the  marketing  of  all 
conditions  under  consideration  and 
evaluated  using  the  criteria  and 
procedures  set  forth  in  §  330.14. 

4.  Section  330.14  is  added  to  subpart 
B  to  read  as  follows: 

S  330.14    Additional  crttsria  and 
procsdures  for  classifying  OTC  drugs  as 
generally  recognized  as  safe  and  effective 
and  not  misbranded. 

(a)  Introduction.  This  section  sets 
forth  additional  criteria  and  procedures 
by  which  OTC  drugs  initiallv  marketed 
in  the  United  States  after  the  OTC  drug 
review  began  in  1972  and  OTC  drugs 
without  any  U.S.  marketing  experience 
can  be  considered  in  the  OTC  drug 
monograph  system.  This  section  also 
addresses  conditions  regulated  as  a 
cosmetic  or  dietary  supplement  in  a 
foreign  country,  that  would  be  regulated 
as  OTC  drugs  in  the  United  States.  For 
purposes  of  this  section,  "condition" 
means  an  active  ingredient  or  botanical 
drug  substance  (or  a  combination  of 


active  ingredients  or  botanical  drug 
substances),  dosage  form,  dosage 
strength,  or  route  of  administration, 
marketed  for  a  specific  OTC  use,  except 
as  excluded  in  paragraphs  (b)(2]  and 
(b)(3)  of  this  section.  For  purposes  of 
this  part,  "botanical  drug  substance" 
means  a  drug  substance  derived  from 
one  or  more  plants,  algae,  or 
macroscopic  fungi,  but  does  not  include 
a  highly  ptuified  or  chemically 
modified  substance  derived  from  such  a 
source. 

(b)  Criteria.  To  be  considered  for 
inclusion  in  the  OTC  drug  monograph 
system,  the  condition  must  meet  the 
following  criteria: 

(1)  The  condition  must  be  marketed 
for  OTC  piuchase  by  consumers.  If  the 
condition  is  marketed  in  another 
country  in  a  class  of  OTC  drug  products 
that  may  be  sold  only  in  a  pharmacy, 
with  or  without  the  personal 
involvement  of  a  pharmacist,  it  must  be 
established  that  this  marketing 
restriction  does  not  indicate  safety 
concerns  about  the  condition's  toxicity 
or  other  potentiality  for  harmful  effect, 
the  method  of  its  use,  or  the  collateral 
measures  necessary  to  its  use. 

(2)  A  condition  is  not  eligible  for  OTC 
drug  monograph  status  if  marketing  in 
the  United  States  is  limited  to 
prescription  drug  use. 

(3)  The  condition  must  have  been 
marketed  OTC  for  a  minimum  of  5 
continuous  years  in  the  same  country  or 
countries  and  in  sufficient  quantity,  as 
determined  in  paragraphs  (c)(2)(ii), 
(c)(2)(iii),  and  (c)(2)(ivl  of  this  section. 

(c)  Tune  and  extent  application. 
Certain  information  must  be  provided 
when  requesting  that  a  condition  subject 
to  this  section  be  considered  for 
inclusion  in  the  OTC  drug  monograph 
system.  The  following  information  must 
be  provided  in  the  format  of  a  time  and 
extent  application  (TEA): 

(1)  Basic  information  about  the 
condition  that  includes  a  description  of 
the  active  ingredient(s)  or  botanical  drug 
5ubstance(s),  pharmacologic  class(es), 
intended  OTC  use(s),  OTC  strength(s) 
and  dosage  form(s),  route(s|  of 
administration,  directions  for  use,  and 
the  applicable  existing  OTC  drug 
monograph[s)  under  which  the 
condition  would  be  marketed  or  the 
request  and  rationale  for  creation  of  a 
new  OTC  drug  monograpb(s). 

(i)  A  detailed  chemical  description  of 
the  active  ingredient(s)  that  includes  a 
full  description  of  the  drug  substance, 
including  its  physical  and  chemical 
characteristics,  the  method  of  synthesis 
(or  isolation)  and  purification  of  the 
drug  substance,  and  any  specifications 
and  analytical  methods  necessary  to 


ensure  the  identity,  strength,  quality, 
and  purity  of  the  drug  substance. 

(ii)  For  a  botanical  drug  5ubstance(s), 
a  detailed  description  of  the  botanical 
ingredient  (including  proper 
identification  of  the  plant,  plant  part(s). 
alga,  or  macroscopic  fungus  used:  a 
certificate  of  authenticity;  and 
information  on  the  grower/supplier, 
growing  conditions,  harvest  location 
and  harvest  time):  a  qualitative 
description  (including  the  name, 
appearance,  physical/chemical 
properties,  chemical  constituents,  active 
constituent(s)  (if  known),  and  biological 
activity  (if  known)):  a  quantitative 
description  of  the  chemical 
constituents,  including  the  active 
constituent(s)  or  other  chemical 
marker(s)  (if  known  and  measurable); 
the  type  of  manufacturing  process  (e.g., 
aqueous  extraction,  pulverization);  and 
information  on  any  further  processing  of 
the  botanical  substance  (e.g.,  addition  of 
excipients  or  blending). 

(ill)  Reference  to  the  current  edition  of 
the  U.S.  Pharmacopeia  (USP)-National 
Formidary  (NF)  may  help  satisfy  the 
requirements  in  this  section. 

(^2)  A  list  of  all  countries  in  which  the 
condition  has  been  marketed,  including 
the  following  information  for  each 
country: 

(i)  How  the  condition  has  been 
marketed  (e.g.,  OTC  general  sales  direct- 
to-consumer;  sold  only  in  a  pharmacy, 
with  or  without  the  personal 
involvement  of  a  pharmacist;  dietary 
supplement;  or  cosmetic).  If  the 
condition  has  been  marketed  as  a 
nonprescription  pharmacy-only 
product,  establish  that  this  marketing 
restriction  does  not  indicate  safety 
concerns  about  its  toxicity  or  other 
potentiality  for  harmful  effect,  the 
method  of  its  use,  or  the  collateral 
measures  necessary  to  its  use. 

(ii)  The  number  of  dosage  units  sold. 
This  should  include:  The  total  number 
of  dosage  units  sold,  the  number  of 
units  sold  by  package  sizes  (e.g.,  24 
tablets,  120  milliliters  (mL)).  and  the 
number  of  doses  per  package  based  on 
the  labeled  directions  for  use.  This 
information  shall  be  presented  in  two 
formats:  On  a  year-by-year  basis,  and 
cumulative  totals.  The  agency  will 
maintain  the  year-to-year  data  as 
confidential,  unless  the  sponsor  waives 
this  confidentiality.  The  agency  will 
make  the  cumulative  totals  public  if  the 
condition  is  found  eligible  for 
consideration  in  the  OTC  drug 
monograph  system. 

(iii)  A  description  of  the  marketing 
exposure  (e.g.,  race,  gender,  ethnicity, 
and  other  pertinent  Actors)  to  ensure 
that  the  condition's  use(s)  can  be 
reasonably  extrapolated  to  the  U.S. 


population.  If  desired,  sponsors  may  use 
the  categories  and  definitions  in  The 
Office  of  Management  and  Budget's 
Federal  Register  notice,  titled 
"Revisions  to  the  Standards  for  the 
Classification  of  Federal  Data  on  Race 
and  Ethnicity,"  which  identifies  the 
following  racial/ethnic  groups: 
American  Indian  or  Alaska  Native, 
Asian,  Black  or  African  American. 
Hispanic  or  Latino.  Native  Hawaiian  or 
Other  Pacific  Islander,  and  White  (62  FR 
58781,  October  30,  1997).  Explain  any 
cultural  or  geographical  differences  in 
the  way  the  condition  is  used  in  the 
foreign  country  and  would  be  used  in 
the  United  States.  The  information  in 
this  paragraph  need  not  be  provided  for 
OTC  drugs  that  have  been  marketed  for 
more  than  5  years  in  the  United  States 
under  a  new  drug  application. 

(iv)  The  use  pattern  of  the  condition 
(i.e.,  how  often  it  is  to  be  used 
(according  to  the  label)  and  for  how 
long).  If  the  USB  pattern  varies  in 
different  countries  based  on  the 
condition's  packaging  and  labeling,  or 
changes  in  use  pattern  have  occurred 
over  time,  describe  the  use  pattern  for 
each  coimtry  and  explain  why  there  are 
differences  or  changes. 

(v)  A  description  of  the  country's 
system  for  identifying  adverse  drug 
experiences,  especially  those  found  in 
O'TC  marketing  experience,  including 
method  of  collection  if  appUcable. 

(3)  A  statement  of  how  long  the 
condition  has  been  marketed  in  each 
country,  accompanied  by  all  labeling 
used  during  the  marketing  period, 
specifying  the  time  period  that  each 
labeling  was  used.  All  labeling  that  is 
not  in  English  must  be  translated  to 
English  in  accord  with  §  10.20(c)(2)  of 
this  chapter.  The  information  in  this 
paragraph  need  not  be  provided  for  OTC 
drugs  that  have  been  marketed  for  more 
than  S  years  in  the  United  States  under 

a  new  drug  application. 

(4)  A  list  of  all  countries  where  the 
condition  is  marketed  only  as  a 
prescription  drug  and  the  reasons  why 
its  marketing  is  restricted  to 
prescription  in  these  countries. 

(5)  A  list  of  all  countries  in  which  the 
condition  has  been  withdrawn  from 
marketing  or  in  which  an  application  for 
OTC  marketing  approval  has  been 
denied.  Include  the  reasons  for  such 
withdrawal  or  application  denial. 

(6)  The  information  requested  in 
paragraphs  (c)(2).  (c)(2)(i)  through 
(c)(2)(iv).  and  (c)(3)  of  this  section  must 
be  provided  in  a  table  format.  The 
labeling  required  by  paragraph  (c)(3)  of 
this  section  must  be  attached  to  the 
table  with  identification  of  each  time 
period  that  it  was  used. 


(d)  Submission  of  information: 
confidentiality.  The  sponsor  must 
submit  three  copies  of  the  TEA  to  the 
Central  Document  Room,  12229  Wilkins 
Ave.,  Rockville.  MD  20852.  The  Food 
and  Drug  Administration  will  handle 
the  TEA  as  confidential  until  such  time 
as  a  decision  is  made  on  the  eligibility 
of  the  condition  for  consideration  in  the 
OTC  drug  monograph  system.  If  the 
condition  is  found  eUgible,  the  TEA  will 
be  placed  on  public  display  in  the 
Dockets  Management  Branch  after 
deletion  of  information  deemed 
confidential  under  18  U.S.C.  1905,  5 
U.S.C.  552(b),  or  21  U.S.C.  331(i). 
Sponsors  must  identify  information  that 
is  considered  confidential  under  these 
provisions.  If  the  condition  is  not  found 
eligible,  the  TEA  will  not  bo  placed  on 
public  display,  but  a  letter  from  the 
agency  to  the  sponsor  stating  why  the 
condition  was  not  found  acceptable  will 
be  placed  on  public  display  in  the 
Dockets  Management  Branch. 

(e)  Notice  of  eligibility.  If  the 
condition  is  found  eligible,  the  agency 
will  publish  a  notice  of  eligibility  in  the 
Federal  Register  and  provide  the 
sponsor  and  other  Interested  parties  an 
opportimity  to  submil  data  to 
demonstrate  safety  and  effectiveness. 
When  the  notice  of  eligibility  is 
pubUshed,  the  agency  will  place  the 
TEA  on  public  display  in  the  Dockets 
Management  Branch. 

(f)  Request  for  data  and  views.  The 
notice  of  eligibility  shall  request 
interested  persons  to  submit  published 
and  unpublished  data  to  demonstrate 
the  safety  and  effectiveness  of  the 
condition  for  its  intended  OTC  use(s). 
These  data  shall  be  submitted  to  a 
docket  established  in  the  Dockets 
Management  Branch  and  shall  be 
publicly  available  for  viewing  at  that 
office,  except  data  deemed  confidential 
under  18  U.S.C.  1905.  5  U.S.C.  552(b). 
or  21  U.S.C.  331(j).  Data  considered 
confidential  under  these  provisions 
must  be  clearly  identified.  Any 
proposed  compendial  standards  for  the 
condition  shall  not  be  considered 
confidential.  The  safety  and 
effectiveness  submissions  shall  include 
the  following: 

(1)  All  data  and  information  listed  in 
§  330.10(a)(2)  under  the  ouUine  "OTC 
Drug  Review  Information"  items  III 
Uirough  VII. 

(2)  All  serious  adverse  drug 
experiences  as  defined  in  §§310.305 
and  314.80  of  this  chapter,  from  each 
coimtry  where  the  condition  has  been  or 
is  currently  marketed  as  a  prescription 
drug  or  as  an  OTC  drug  or  product. 
Provide  individual  adverse  drug 
experience  reports  (FDA  form  3500A  or 
equivalent)  along  with  a  summary  of  all 


serious  adverse  drug  experiences,  and 
expected  or  frequently  reported  side 
effects  for  the  condition  Individual 
reports  that  are  not  in  English  must  be 
translated  to  English  in  accord  with 
§  10.20(c)(2)  of  this  chapter. 

(g)  Administrative  procedures.  The 
agency  may  use  an  advisory  review 
panel  to  evaluate  the  safety  and 
effectiveness  data  in  accord  with  the 
provisions  of  §  330.10(a)(3). 
Alternatively,  the  agency  may  evaluate 
the  data  in  conjunction  with  the 
advisorj'  review  panel  or  on  its  own 
without  using  an  advisory  review  panel. 
The  agency  will  use  the  safety, 
effectiveness,  and  labeling  standards  in 
§  330.10(a)(4)(i)  through  (a)(4)(vi)  in 
evaluating  the  data 

(1)  If  the  agency  uses  an  advisorv' 
review  panel  to  evaluate  the  data,  the 
panel  may  submit  its  recommendations 
in  its  official  minutes  of  meeting(s)  or  by 
a  report  under  the  provisions  of 

§  330.10(a)(5). 

(2)  The  agency  may  act  on  an  advisory 
review  panel's  recommendations  using 
the  procedines  in  §  330.10(a)(2)  and 
(a)(6)  through  (a)(10). 

(3)  If  the  condition  is  initially 
determined  to  be  generally  recognized 
as  safe  and  effective  for  OTC  use  in  the 
United  States,  the  agency  will  propose 
to  include  it  in  an  appropriate  OTC  drug 
monograph(s).  either  by  amending  an 
existing  monograph(s)  or  establishing  a 
new  monograph(s).  if  necessary. 

(4)  If  the  condition  is  icutially 
determined  not  to  be  generally 
recognized  as  safe  and  effective  for  OTC 
use  in  the  United  States,  the  agency  will 
inform  the  sponsor  and  other  interested 
parties  who  have  submitted  data  of  its 
determination  by  letter,  a  copy  of  which 
will  be  placed  on  public  display  in  the 
docket  established  in  the  Dockets 
Management  Branch.  The  agency  will 
publish  a  notice  of  proposed  rulemaking 
to  include  the  condition  in  §  310.502  of 
this  chapter. 

(5)  Interested  parties  will  have  an 
opportunity  to  submit  comments  and 
new  data.  The  agency  will  subsequently 
publish  a  final  rule  (or  reproposal  if 
necessary)  in  the  Federal  Register. 

(h)  Marketing.  A  condition  submitted 
imder  this  section  for  consideration  in 
the  OTC  drug  monograph  system  may 
be  marketed  in  accordance  with  an 
applicable  final  OTC  drug  monograph(s) 
only  after  the  agency  determines  that 
the  condition  is  generally  recognized  as 
safe  and  effective  and  includes  it  in  the 
appropriate  OTC  drug  final 
monograph(sl  and  the  condition 
complies  with  paragraph  (i)  of  this 
section. 

(i)  Compendial  monograph.  Any 
active  ingredient  or  botanical  drug 
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substance  included  in  a  final  OTC  drug 
monograph  must  be  recognized  in  an 
official  USP-NF  drug  monograph  that 
sets  forth  its  standards  of  identity, 
strength,  quality,  and  purity.  Sponsors 
must  include  an  official  or  proposed 
compendial  monograph  as  part  of  the 
safet\'  and  effectiveness  data  submission 
under  item  VII  of  the  OTC  Drug  Review 
Information  in  §  330.10(a)(Z). 

Dated:  September  10,  1999. 
Margaret  M.  Dotzel. 

Acting  Associate  Commissioner  for  Policy. 
|FR  Doc.  99-32428  Filed  lZ-17-99;  8:45  am] 
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DEPARTMEffT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-106012-981 
RIN  154S-AW17 

Definition  of  Contribution  In  Aid  of 
Construction  Under  Section  118(e) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUHMARY:  This  document  contains 
proposed  regulations  concerning  the 
definition  of  a  contribution  in  aid  of 
construction  under  section  118(c)  and 
the  adjusted  basis  of  any  property 
acquirisd  vrith  a  contributioo  in  aid  of 
construction.  The  proposed  regulations 
affect  a  regulated  public  utility  that 
provides  water  or  sewerage  services 
because  a  qualifying  contribution  in  aid 
of  construction  is  treated  as  a 
contribution  to  the  capital  of  the  utility 
and  excluded  from  gross  income.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  March  22.  2000. 

Outlines  of  topics  to  be  discussed  at 
the  public  hearing  scheduled  for  April 
27.  2(X)0.  must  be  received  by  April  6. 
2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-106012-98). 
room  5226.  Internal  Revenue  Service. 
POB  7604.  Ben  Franklin  Station. 
Washington.  DC  20044  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM;CORP:R  (REG- 
106012-98),  Courier's  Desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW..  Washington.  DC. 
Alternatively,  taxpayers  may  submit 


comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
lax_regs/regslist.html.  The  public 
hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW..  Washington. 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Paul 
Handleman.  (202)  622-3040:  concerning 
submissions,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  bearing.  LaNita  Van  Dyke, 
(202)  622-7180  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasiuy .  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer.  OP:FS:FP. 
Washington.  DC  20224. 

Comments  on  the  collection  of 
information  should  be  received  by 
February  18.  2000. 

Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS. 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below): 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  requirement  for  the  collection  of 
information  in  this  notice  of  proposed 
rulemaking  is  in  §1.118-2(e).  The 
information  is  required  by  the  IRS  to 
establish  that  a  taxpayer  has  notified  the 
IRS  of  amounts  to  be  treated  as  a 


contribution  to  capital  under  section 
118(c).  This  information  will  be  used  to 
determine  when  the  statutory  period  for 
the  assessment  of  any  deficiency 
attributable  to  any  contribution  to 
capital  under  section  118(c)  expires. 
The  collection  of  information  is 
mandatory.  The  likely  respondents  are 
businesses  and  other  for-profit 
organizations. 

Estimated  total  annual  reporting 
burden:  100  hoius. 

The  estimated  armuai  burden  per 
respondent  varies  from  .5  hours  to  5 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  1  hotu'. 

Estimated  number  of  respondents: 
100. 

Estimated  annual  frequency  of 
responses:  annually. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Ta\^ 
Regulations  (26  CFR  part  1)  to  provide 
regulations  under  section  118(c)  of  the 
Internal  Revenue  Code  of  1986.  Section 
118(c)  was  added  to  the  Code  by  section 
1613(a)(1)(B)  of  the  Small  Business  Job 
Protection  Act  of  1996  (SBJPA  of  1996). 
1996-3  C.B.  155.  248-250.  Under 
section  1613(a)(3)  of  the  SBJPA  of  1996. 
the  amendments  made  by  section 
1613(a)  apply  to  amounts  received  after 
lune  12. 1996. 

Explanation  of  Provisions 

Contribution  to  Capital 

Section  118(a)  generally  provides  that, 
in  the  case  of  a  corporation,  gross 
income  does  not  include  any 
contribution  to  the  capital  of  the 
taxpayer  Under  section  118(b).  a 
contribution  in  aid  of  construction 
generally  is  not  a  contribution  to  the 
capital  of  the  taxpayer  and  is  not 
excluded  from  gross  income  tmder 
section  118(a).  However,  for  amounts 
received  after  )une  12. 1996.  section 
118(c)  provides  an  exception  to  this 
rule. 

Under  section  118(c)(1).  the  term 
"contribution  to  the  capital  of  the 


taxpayer"  includes  any  amount  of 
money  or  other  property  received  from 
any  person  (whether  or  not  a 
shareholder)  by  a  regulated  public 
utility  that  provides  water  or  sewerage 
disposal  services  if  the  amount  is  a 
contribution  in  aid  of  construction.  In 
the  case  of  a  contribution  of  property 
other  than  water  or  sewerage  disposal 
facilities,  the  amount  must  meet  the 
requirements  of  the  expenditure  rule  of 
section  118(c)(2)  (which  generally 
requires  that  the  amount  is  expended  to 
acquire  or  construct  water  or  sewerage 
disposal  facilities  within  the  specified 
time  period).  Moreover,  the  amount  (or 
any  property  acquired  or  constructed 
with  the  amount)  caimot  be  included  in 
the  taxpayer's  rate  base  for  rate-making 
purposes. 

Contribution  in  Aid  of  Construction 

Section  118(c)(3)(A)  provides  that,  for 
purposes  of  section  1 18(c).  the  term 
"contribution  in  aid  of  construction" 
shall  be  defined  by  regulations 
prescribed  by  the  Secretary,  except  that 
such  term  shall  not  include  amounts 
paid  as  service  charges  for  starting  or 
stopping  services. 

Section  118(c)  was  added  by  the 
SBIPA  of  1996  "to  restore  the 
contribution  in  aid  of  construction 
provision  that  was  repealed  by  the  Tax 
Reform  Act  of  1986  (1986  Act)  for 
regulated  public  utilities  that  provide 
water  or  sewerage  disposal  services." 
H.R.  Conf.  Rep.  No.  737.  104th  Cong.,  2d 
Sess.  316  (1996),  1996-3  C.B.  741.  1056. 
Before  the  1986  Act.  former  section 
1 18(b)  generally  provided  that  a 
contribution  in  aid  of  construction 
received  by  a  regulated  public  utility 
was  treated  as  a  contribution  to  the 
capital  of  the  taxpayer  and  was 
excluded  from  gross  income.  However, 
former  section  118(b)(3)(A)  provided 
that  the  term  "contribution  in  aid  of 
construction"  did  not  include  amounts 
paid  as  customer  cotmection  fees 
(including  amounts  paid  to  coiuiect  the 
customer's  line  to  an  electric  line,  a  gas 
main,  a  steam  line,  or  a  main  water  or 
sewer  line  and  amounts  paid  as  ser\'ice 
charges  for  starting  or  stopping 
services).  The  legislative  history  of  the 
SBJPA  of  1996  also  states  tiiat  'iplrior 
to  the  enactment  of  the  Tax  Reform  Act 
of  1986'  *  •  la  nontaxable! 
contribution  in  aid  of  construction  did 
not  include  a  connection  fee."  Id. 

The  nontaxable  contribution  in  aid  of 
construction  provision  in  former  section 
118(b)  is  derived  from  a  line  of  cases, 
including  several  Supreme  Court  cases, 
beginning  with  Edwards  v.  Cufao  R.R., 
268  U.S.  628  (1925).  IV-2  C.B.  122.  In 
Edwards,  the  Supreme  Court  held  that 
subsidy  payments  by  the  Republic  of 


Cuba  to  a  railroad  company  to  induce 
the  construction  and  operation  of  a 
railroad  in  Cuba  were  not  included  in 
the  recipient  corporation's  gross  income 
because  the  payments  were  not  made  for 
services  rendered  or  to  be  rendered.  In 
Detroit  Edison  Co.  v.  Commissioner,  319 
U.S.  98  (1943),  1943  C.B.  1019,  the 
Supreme  Court  looked  at  the 
contributors'  motivation  to  determine 
whether  payments  by  customers  for 
extending  electrical  service  lines  were 
nonshareholder  contributions  to  capital. 
Because  the  transferors  received  direct 
benefits  in  the  form  of  services  as  a 
result  of  the  contributions,  the  Court 
held  that  the  payments  were  not 
contributions  to  capital,  but  the  price  for 
receiving  service. 

The  Supreme  Court  elaborated  on  the 
contributor's  motivation  in  Brown  Shoe 
Co.  v.  Commissioner.  339  U.S.  583 
(1950).  1950-1  C.B.  38.  when  it  held 
that,  if  the  transferor  did  not  anticipate 
any  direct  benefit  bom  the  contribution, 
such  as  the  receipt  of  services,  but 
expected  only  that  the  transaction 
would  benefit  the  community  at  large, 
the  funds  were  contributions  to  capital. 
The  lack  of  a  direct  benefit  to  the 
transferor  was  considered  indicative  of 
an  intent  to  increase  the  transferee's 
capital.  In  United  States  v.  Chicago, 
Burlington  S- QuincvRR.,  412  U.S.  401 
(1973).  1973-2  C.B.'428.  the  Supreme 
Court  held  that  government  payments 
received  by  a  railroad  company  for 
improvements  at  grade  crossing  and 
intersections  were  not  contributions  to 
capital.  In  reaching  its  holding,  the 
Court  set  forth  five  characteristics  of  a 
nonshareholder  contribution  to  capital, 
including  that  the  amounts  received 
must  not  constitute  payments  for 
specific,  quantifiable  ser\'ices  provided 
for  the  transferor  by  the  transferee. 

Consistent  with  the  above  Supreme 
Court  cases,  a  customer  connection  fee 
would  not  have  qualified  as  a 
nonshareholder  contribution  to  the 
capital  of  the  utilit>'  under  section 
118(a)  because  the  fee  clearly  is  paid  as 
a  prerequisite  for  obtaining  services.  In 
addition,  the  IRS'  position  prior  to  the 
enactment  of  former  section  1 18(b)  as 
articulated  in  Rev.  Rul.  75-557.  1975-2 
C.B.  33,  was  that  customer  connection 
fees  charged  by  a  water  utility  were  not 
excludable  from  income.  In  1976, 
Congress  enacted  former  section  118(b) 
to  treat  contributions  in  aid  of 
construction  to  water  or  sewerage 
disposal  facilities  as  excludable 
contributions  to  capital.  This  legislation 
specifically  excluded  customer 
connection  fees  from  the  definition  of 
nontaxable  contributions  in  aid  of 
construction.  As  explained  by  the  court 
in  Florida  Progress  Corp.  v,  -United 


States.  M.D.  Fla.,  No.  93-246-CIV-T- 
25A,  9/2/98.  Congress  enacted  former 
section  1 18(b)  in  1976  to  codif)-  the 
already  existing  case  law  with  regard  to 
contributions  in  aid  of  construction  to 
water  and  sewerage  disposal  facilities. 
Thereafter,  pajonents  made  to  a  utility 
to  encourage  the  extension  of  facilities 
into  new  areas  benefitting  a  larige 
nimiber  of  people  would  be  given  tax 
free  status:  however,  as  bald  by  the 
Supreme  Court  in  Detroit  Edison, 
payments  made  to  a  utility  as  a 
prerequisite  to  receiving  water  or 
sewerage  service  would  be  treated  as 
taxable  income  to  the  utility. 

The  proposed  regulations  define  the 
term  "contribution  in  aid  of 
construction."  for  purposes  of  section 
118(c).  as  meaning  any  amount  of 
money  or  other  property  contributed  to 
a  regulated  public  utility  that  provides 
water  or  sewerage  disposal  services  to 
the  extent  that  the  purpose  of  the 
contribution  is  to  provide  for  the 
expansion,  improvement,  or 
replacement  of  the  utility's  water  or 
sewerage  disposal  facilities.  However,  to 
restore  the  contribution  in  aid  of 
construction  provision  thai  existed 
before  the  1986  Act  for  regulated  public 
utilities  providing  water  and  sewerage 
disposal  services  as  well  as  to  be 
consistent  with  the  Supreme  Court  cases 
discussed  above,  the  proposed 
regulations  exclude  customer 
connection  fees  from  the  definition  of 
contribution  in  aid  of  construction. 

A  customer  connection  fee  is  defined 
in  the  proposed  regulations  as  any 
amount  of  money  or  property 
contributed  to  the  utility  representing 
the  cost  of  installing  a  coimection  or 
service  line  (including  the  cost  of  meters 
and  piping)  from  the  utility's  main 
water  or  sewer  lines  to  the  line  owned 
by  the  customer  or  potential  customer. 
However,  money  or  property 
contributed  for  a  connection  or  ser\'ice 
line  from  the  utility's  main  line  to  the 
customer  s  or  potential  customers  line 
is  not  a  customer  connection  fee  if  the 
connection  or  service  line  does  serve,  or 
is  designed  to  serve,  more  than  one 
customer.  The  proposed  regulations  also 
define  a  customer  connection  fee  as 
including  any  amount  paid  as  a  ser\'ice 
charge  for  stopping  or  starting  service. 

The  proposed  regulations  indicate 
that  a  contribution  in  aid  of 
construction  may  include  an  amount  of 
money  or  other  property  contributed  to 
a  regulated  public  utility'  for  a  water  or 
sewerage  disposal  facility  subject  to  a 
contingent  obligation  to  repay,  in  whole 
or  in  part,  the  amount  to  the  contributor 
(commonly  referred  to  as  an  "advance"). 
However,  no  inference  is  intended  as  to 
whether  an  amount  subject  to  such  a 
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repayment  obligation  is  a  contribution 
or  loan.  Whether  an  advance  is  a 
contribution  or  a  loan  is  determined 
under  general  principles  of  federal  tax 
law  based  on  all  the  beta  and 
circumstances. 

Adjusted  Basis 

Section  118(c)(4)  provides  that 
notwithstanding  any  other  provision  of 
subtitle  A,  no  deduction  or  credit  shall 
be  allowed  for.  or  by  reason  of.  any 
expenditure  which  constitutes  a 
contribution  in  aid  of  construction  to 
which  section  118(c)  applies.  The 
adjusted  basis  of  any  property  acquired 
with  a  contribution  in  aid  of 
construction  to  which  section  118(c) 
applies  shall  be  zero. 

Consistent  with  section  118(c)(4).  the 
proposed  regulations  provide  rules  for 
adjusting  the  basis  of  water  or  sewerage 
disposal  facilities  acquired  as.  or 
acquired  or  constructed  with  any  money 
received  as,  a  contribution  in  aid  of 
construction. 

Statute  of  Limitations 

Section  n8(d)(l)  provides  that  if  the 
taxpayer  for  any  taxable  year  treats  an 
amount  as  a  contribution  to  the  capital 
of  the  taxpayer  described  in  section 
118(c),  then  the  statutory  period  for  the 
as.sessnient  of  any  deficiency 
attributable  to  any  pari  of  the  amount 
does  not  expire  before  the  expiration  of 
3  years  from  the  date  the  Secretary  is 
notified  by  the  taxpayer  (in  such 
maimer  as  the  Secretary  may  prescribe) 
of  the  amount  of  the  expenditure 
referred  to  in  section  118(c)(2)(A),  of  the 
taxpayer's  intention  not  to  make  the 
expenditures  referred  to  in  section 
1 18(c)(2)(A),  or  of  a  failure  to  make  the 
expenditure  within  the  period  described 
in  section  118(c)(2)(B).  Section  118(d)(2) 
provides  that  the  deficiency  may  be 
assessed  before  the  expiration  of  such  3- 
year  period  notwithstanding  the 
provisions  of  any  other  law  or  rule  of 
law  which  would  otherwise  prevent 
assessment.  The  proposed  regulations 
provide  the  time  and  manner  for 
taxpayers  to  notif>'  the  Secretary  with 
respect  to  its  contributions  in  aid  of 
construction  under  section  118(d)(1). 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
applicable  for  any  money  or  other 
property  received  by  a  regulated  public 
utility  that  provides  water  or  sewerage 
disposal  services  on  or  after  the  date 
final  regulations  are  published  in  the 
Federal  RegisteT. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 


significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  any  burden  on  taxpayers  is 
minimal.  Accordingly,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  conunents  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  the  IRS.  The 
IRS  and  Treasury  Department 
specifically  request  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Thursday.  April  27.  2000,  at  10  a.m 
in  room  261S,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  are.a  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  RUrrHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
April  6.  2000. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
conunents. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 


Drafting  Information:  The  principal 
author  of  these  regulations  is  Paul  F. 
Handleman.  Office  of  the  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
RegttlalioiM 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U  S.C.  7B05  •    •   • 

Section  l.lia-2  also  issued  under  26 
U.S.C.  n8(c)(3)(A): 

Par.  2.  Section  1.118-2  is  added  to 
read  as  follows: 

$1,118-2    Contribution  In  aid  of 
construction. 

(a)  Special  rule  for  water  and 
sewerage  disposal  utilities — (1)  In 
general.  For  purposes  of  section  118,  the 
term  "contribution  to  the  capital  of  the 
taxpayer"  includes  any  amount  of 
money  or  other  property  received  from 
any  person  (whether  or  not  a 
shareholder)  by  a  regulated  public 
utility  that  provides  water  or  sewerage 
disposal  services  if — 

(0  The  amount  is  a  contribution  in  aid 
of  construction  under  paragraph  (b)  of 
this  section: 

(ii)  In  the  case  of  a  contribution  of 
property  other  than  water  or  sewerage 
disposal  facilities,  the  amount  satisfies 
the  expenditure  rule  under  paragraph 
(c)  of  this  section:  and 

(iii)  The  amoimt  (or  any  property 
acquired  or  constructed  with  the 
amount)  is  not  included  in  the 
taxpayer's  rate  base  for  ratemaking 
purposes. 

(2)  Definitions — (i)  Regulated  public 
utility  has  the  meaning  given  such  term 
by  section  7701(a)(33),  except  that  such 
term  does  not  include  any  utility  which 
is  not  required  to  provide  water  or 
sewerage  disposal  services  to  members 
of  the  general  public  in  its  service  area. 

(ii)  Water  or  sewerage  disposal  facility 
is  defined  as  tangible  property  described 
in  section  1231(b)  that  is  used 
predominately  (i.e..  80%  or  more)  in  the 
trade  or  business  of  furnishing  water  or 
sewerage  disposal  services. 

(b)  Contribution  in  aid  of 
construction — (1 )  In  general.  For 


purposes  of  section  1  lB(c)  and  this 
section,  the  term  "contribution  in  aid  of 
construction"  means  any  amount  of 
money  or  other  property  contributed  to 
a  regulated  public  utility  that  provides 
water  or  sewerage  disposal  services  to 
the  extent  that  the  purpose  of  the 
contribution  is  to  provide  for  the 
expansion,  improvement,  or 
replacement  of  the  utility's  water  or 
sewerage  disposal  facilities. 

(2)  Advonces.  A  contribution  in  aid  of 
construction  may  include  an  amount  of 
money  or  other  property  contributed  to 
a  regulated  public  utility  for  a  water  or 
sewerage  disposal  facility  subject  to  a 
contingent  obligation  to  repay  the 
amount,  in  whole  or  in  part,  to  the 
contributor  (commonly  referred  to  as  an 

"advance").  For  example,  an  amount 
received  by  a  utility  from  a  developer  to 
construct  a  water  facility  pursuant  to  an 
agreement  under  which  the  utility  will 
pay  the  developer  a  percentage  of  the 
receipts  from  the  facility  over  a  fixed 
period  may  constitute  a  contribution  in 
aid  of  construction.  Whether  an  advance 
is  a  contribution  or  a  loan  is  determined 
under  general  principles  of  federal  lax 
law  based  on  all  the  facts  and 
circumstances.  For  the  treatment  of  any 
amount  of  a  contribution  in  aid  of 
construction  that  is  repaid  by  the  utility 
to  the  contributor,  see  paragraphs 
(c)(2)(ii)  and  (d)(2)  of  this  .secOon. 

(3)  Customer  connection  fee.  A 
customer  connection  fee  is  not  a 
contribution  in  aid  of  construction 
under  this  paragraph  (b)  and  is 
includible  in  iiu:ome.  The  term 
"customer  cormection  fee"  includes  any 
amount  of  money  or  other  property 
transferred  to  the  utility  representing 
the  cost  of  installing  a  cormection  or 
service  line  (including  the  cost  of  meters 
and  piping)  from  the  uUlity's  main 
water  or  sewer  lines  to  the  line  owned 
by  the  customer  or  potential  customer. 
However,  money  or  other  property 
contributed  for  a  connection  or  service 
line  from  the  utility's  main  line  to  the 
customer's  or  potential  customer's  line 
is  not  a  customer  connection  fee  if  the 
connection  or  service  line  does  serve,  or 
is  designed  to  serve,  more  than  one 
customer.  A  customer  connection  fee 
also  includes  any  amount  paid  as  a 
service  charge  for  stopping  or  starting 
service. 

(4)  Binding  agreement  to  reimburse 
utility  for  a  facility  previously  placed  in 
service.  If  a  water  or  sewerage  disposal 
facility  is  placed  in  service  by  the  utility 
before  an  amount  is  contributed  to  the 
utility,  the  contribution  is  not  a 
contribution  in  aid  of  construction 
under  this  paragraph  (b)  with  respect  to 
the  cost  of  the  facility  unless,  at  the  time 
the  facility  is  placed  in  service  by  the 


utility,  there  is  an  agreement,  binding 
under  local  law  between  the  prospective 
contributor  and  the  utility,  that  the 
utility  is  to  receive  the  amount  as 
reimbursement  for  the  cost  of  acquiring 
or  constructing  the  facility.  If  such  an 
agreement  exists,  the  basis  of  the  facility 
must  be  reduced  by  the  amount  of  the 
contribution  at  the  time  the  facility  is 
placed  in  service. 

(5)  Classification  by  ratemaking 
authority.  The  fact  that  the  applicable 
ratemaking  authority  classifies  any 
money  or  other  property  received  by  a 
utibty  as  a  contribution  in  aid  of 
construction  is  not  conclusive  as  to  its 
treatment  under  this  paragraph  (b). 

(c)  Expenditure  rvie — (1)  In  general. 
An  amount  satisfies  the  expenditure 
rule  of  section  1 1  B(c)(2)  if  the  amount  is 
expended  for  the  acquisition  or 
construction  of  property  described  in 
section  118(c)(2)(A).  the  amount  is  paid 
or  incurred  before  the  end  of  the  second 
taxable  year  after  the  taxable  year  in 
which  the  amount  was  received  as 
required  by  secUon  118(c)(2)(B),  and 
accurate  records  are  kept  of 
contributions  and  expenditures  as 
provided  in  section  118(c)(2)(C). 

(2)  E.Kcess  amount— {i)  Includible  in 
the  utility's  income.  An  amount 
received  by  a  utility  as  a  contribution  in 
aid  of  construction  that  is  not  expended 
for  the  acquisition  or  construction  of 
water  or  sewerage  disposal  facilities  as 
required  by  paragraph  (c)(1)  of  this 
section  (the  excess  amoimt)  is  not  a 
contribution  to  the  capital  of  the 
taxpayer  under  paragraph  (a)  of  this 
section.  Except  as  provided  in 
paragraph  (c)(2)(ii)  of  this  section,  such 
excess  amount  is  includible  in  the 
utility's  income  in  the  taxable  year  in 
which  the  amount  was  received. 

(ii)  Repayment  of  excess  amount.  If 
the  excess  amount  described  in 
paragraph  (c)(2)(i)  of  this  section  is 
repaid,  in  whole  or  in  part,  either — 

(A)  Before  the  end  of  the  time  period 
described  in  paragraph  (c)(1)  of  this 
section,  the  repayment  amount  is  not 
includible  in  the  utility's  income:  or 

(B)  After  the  end  of  the  time  period 
described  in  paragraph  (c)(1)  of  this 
section,  the  repayment  amount  may  be 
deducted  by  the  utility  in  the  taxable 
year  in  which  it  is  paid  or  incurred  to 
the  extent  such  amount  was  included  in 
income. 

(3)  Example.  The  application  of  this 
paragraph  (c)  is  illustrated  by  the 
following  example: 

Example.  M.  a  calendar  year  regulated 
public  utility  that  provides  water  services, 
received  a  $1,000,000  contribulion  in  aid  of 
construction  in  1999  for  the  purpose  of 
constructing  a  water  facility.  To  the  extent 
that  the  SI, 000,000  exceeded  the  actual  cost 


of  the  facility,  the  contribuUon  was  subject  to 
being  relumed.  In  2000  M  built  the  facilili 
at  a  cost  of  S700.000  and  returned  SZOO.Oub 
to  the  contributor.  As  of  the  end  of  2001 ,  M 
had  not  reliu-ned  the  remaining  SIOO.OOO. 
Assuming  accurate  records  aiv  kept,  the 
requirement  under  section  118(c)(2)  is 
satisfied  for  S700.000  of  Ihe  contribulion. 
Because  S200.000  of  Ihe  contribution  wa-s 
returned  within  the  Ume  period  during 
which  qualif\'ing  expondilure*  could  be 
made.  Ihts  amount  if,  not  includible  in  M's 
income.  However,  the  remaining  SIOO.OOO  is 
includible  m  NTs  income  for  its  1999  taxable 
year  (the  taxable  year  in  which  the  amount 
was  received)  because  the  araouni  was 
neither  spent  nor  repaid  during  the 
prescribed  lime  period.  To  ihe  extent  M 
repays  the  remaining  1100,0(10  after  year 
2001,  M  would  tje  untitled  to  a  deducUon  in 
the  year  such  repayment  is  paid  or  incurred. 

(d)  Adjusted  basis — (1)  Exclusion 
from  basis.  Except  for  a  repayment 
described  in  paragraph  (d)(2)  of  this 
section,  to  the  extent  that  a  water  or 
sewerage  disposal  facility  is  acquired  or 
constructed  with  an  amount  received  as 
a  contribution  to  the  capital  of  the 
ta3q>ayer  under  paragraph  (a  I  of  this 
section,  the  basis  of  the  facility  is 
reduced  by  the  amount  of  the 
contribution.  To  the  extent  the  water  or 
sewerage  disposal  facility  is  acquired  as 
a  contribution  to  the  capital  of  the 
taxpayer  under  paragraph  (a)  of  this 
section,  the  basis  of  the  contributed 
facility  is  zero. 

(2)  Repayment  of  contribution.  It  a 
contribution  to  the  capital  of  the 
taxpaver  tmder  paragraph  (a)  of  this 
section  is  repaid  to  the  contributor, 
either  in  whole  or  in  part,  then  the 
repayment  amount  is  a  capital 
expenditure  in  the  taxable  year  in  which 
it  is  paid  or  incurred,  resulting  in  an 
increase  in  the  property's  adjusted  basis 
in  such  year. 

(3)  Allocation  of  contributions  An 
amount  treated  as  a  capital  expenditure 
imdor  this  paragraph  (d)  is  to  be 
allocated  proportionately  to  the  adjusted 
basis  of  each  property  acquired  or 
constructed  with  the  contribution  based 
on  the  relative  cost  of  such  property. 

(4)  Example.  The  application  of  this 
paragraph  (d)  is  illustrated  by  the 
following  example: 

E.\ample.  A.  a  calendar  vear  regulated 
public  utility  that  ptox'idas  water  &er\ices. 
received  a  SI.OOO.OOO  contribulion  in  aid  of 
construction  in  1999  as  an  advance  from  B. 
a  developer,  for  the  purpose  of  constructing 
a  water  facility.  To  the  extent  that  the 
SI.OOO.OOO  exceeds  the  actual  cost  of  the 
facility,  the  contribution  is  subiect  to  being 
returned,  tender  the  terms  of  the  advance.  A 
agrees  to  pay  to  B  a  percentage  of  the  leceijils 
from  the  facility  over  a  fcxed  period,  but 
limited  to  the  cost  of  the  facilitv.  In  2000.  A 
builds  Ihe  facility  at  a  cost  of  S700,000  and 
returns  S300.000  to  B.  In  2001 .  A  pays 
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S20,000  to  B  out  of  the  receipts  bom  the 
facility.  Assuming  accurate  records  are  kept. 
tiif>  S700.000  advance  is  a  contribution  to  the 
capital  of  A  under  paragraph  (a)  of  this 
se<:tion  and  is  excludable  from  A's  income. 
The  basis  of  the  $700,000  facility  constructed 
with  this  contribution  to  capital  is  zero.  The 
53(K).000  excess  amount  is  not  a  contribution 
to  the  capital  of  A  under  paragraph  (al  of  this 
section  because  it  does  not  meet  the 
expenditure  rule  described  in  paragraph 
(cl(1)  of  this  section.  However,  this  excess 
amount  is  not  includible  in  A's  income 
pursuant  lo  paragraph  (c)(2)(if}  of  this  section 
since  the  amount  is  repaid  to  B  within  the 
required  time  period.  The  repayment  of  the 
$300,000  excess  amount  to  B  in  2000  is  not 
treated  as  a  capital  expenditure  by  A.  The 
520,000  payment  to  B  in  2001  is  treated  as 
a  capital  expenditure  by  A  in  2001  resulting 
in  an  increase  in  the  adjusted  basis  of  the 
water  facility  from  zero  to  S20,000. 

(e)  Statute  of  limitations — (1) 
Extension  of  statute  of  limitations. 
Under  section  118(d)(1),  the  statutory 
period  for  assessment  of  any  deficiency 
attributable  to  a  contribution  to  capital 
under  paragraph  (a)  of  this  section  does 
not  expire  before  the  expiration  of  3 
years  after  the  date  the  taxpayer  notifies 
the  Secretary  in  the  lime  and  manner 
prescribed  in  paragraph  (e)(2)  of  this 
section. 

(2)  Time  and  manner  of  notification. 
Notification  is  made  by  attaching  a 
statement  to  the  taxpayer's  federal 
income  tax  return  for  the  taxable  year  in 
which  any  of  the  reportable  items  in 
paragraphs  (e)(2)(i)  through  (iii)  of  this 
section  occur.  The  statement  must 
contain  the  taxpayer's  name,  address, 
employer  identification  number,  taxable 
year  and  the  following  information  with 
respect  to  contributions  of  property 
other  than  water  or  sewerage  disposal 
facilities  that  are  subject  to  the 
expenditure  rule  described  in  paragraph 
(c)  of  this  section: 

(i)  The  amotut  of  contributions  in  aid 
of  construction  expended  during  the 
taxable  year  for  property  describiad  in 
section  118(c)(2)(A)  (qualified  property) 
as  required  under  paragraph  (c)(1)  of 
this  section,  identified  by  taxable  year 
in  which  the  contributions  were 
received. 

(ii)  The  amotuit  of  contributions  in 
aid  of  construction  that  the  taxpayer 
does  not  intend  to  expend  for  qualified 
property  as  required  under  paragraph 
(c)(1)  of  this  section,  identified  by 
taxable  year  in  which  the  contributions 
were  received. 

(iii)  The  amount  of  contributions  in 
aid  of  construction  that  the  taxpayer 
failed  to  expend  for  qualified  property 
as  required  under  paragraph  (c)(1)  of 
this  section,  identified  by  taxable  year 
in  which  the  contributions  were 
received. 


(0  Effective  date.  This  section  is 
applicable  for  any  money  or  other 
property  received  by  a  regulated  public 
utility  that  provides  water  or  sewerage 
disposal  services  on  or  afier  the  date 
final  regulations  are  published  in  the 
Federal  Register. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  internal  Revenue. 
(FR  Doc.  99-32693  Filed  12-17-99;  8:45  ami 
BUMO  cooe  oao-oi-u 


LIBRARY  OF  CONGRESS 
Copyrlgtit  Office 

37  CFR  Part  201 

[Docket  No.  RM  98-1  A] 

Satellite  Carrier  Statutory  License; 
Definition  of  Unserved  Household 

AGENCY;  Copyright  Office.  Library  of 

Congress. 

ACTION:  Notice  of  termination. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  closing  this 
rulemaking  to  determine  whether  local 
retransmissions  are  covered  by  the 
section  119  satellite  statutory  license 
because  the  matter  has  been  resolved  by 
passage  of  the  Satellite  Home  Viewer 
Improvement  Act  of  1999. 
FOR  FURDtER  mFORMATKN  CONTACT: 
David  O.  Carson,  General  Coimsel,  or 
William  J.  Roberts,  Senior  Attorney  for 
Compulsory  Licenses.  P.O.  Box  70977, 
Southwest  Station.  Washington,  IX] 
20024.  Telephone:  (202)  707-8380.  Fax: 
(202)  252-3423, 

SUPPLEMENTARY  INFORMATION:  On 
lanuary  26, 1998,  by  petition  from 
EchoStar  Communications  Corooration 
(■'EchoStar"),  the  Copyright  Office 
opened  this  rulemaking  proceeding  to 
consider  whether  the  section  19  satellite 
carrier  statutory  license  was  broad 
enough  in  scope  to  encompass  satellite 
retransmission  of  television  broadc^ast 
stations  to  subscribers  who  resided 
within  the  local  markets  of  those 
stations.  63  FR  3685  (January  26, 1998). 
It  was  the  second  time  in  two  years  that 
the  Copyright  Office  had  been  requested 
to  consider  whether  section  119  covered 
local  retransmissions. 

The  passage  of  the  Satellite  Home 
Viewer  Improvement  Act  of  1999 
("SHVIA  ")  has  rendered  this 
rulemaking  proceeding  moot.  Cxingress 
has  clarified  that  local  retransmissions 
are  not  covered  by  the  section  119 
license.  Instead,  they  are  covered  by  the 
new,  royalty-free  section  122  license 
that  is  expressly  limited  to  local 
retransmissions  of  television  broadcast 
stations  bv  satellite  carriers. 


Because  this  rulemaking  has  been  - 
superseded  by  an  Act  of  Congress,  the 
Office  is  closing  the  above-captioned 
docket  number  and  is  terminating  this 
proceeding. 

Dated:  December  15,  1999. 
Marybeth  Peters, 
Begtster  of  Copyrights. 

IFR  Doc.  99-37906  Filed  12-]7-«9;  8:45  ami 
Baxmo  cooe  i4i&.4i-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NM39-1-7416b:  FRL-6S04-8] 

Approval  and  Promulgation  of 
lmpleiT>entatlon  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  State  of  New  Mexico; 
Approval  Revised  Maintenance  Plan 
for  Albuquerque/Bernalillo  County; 
Albuquerque/Bernatillo  County,  NM; 
CartKin  Monoxide 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  on  a  revision  to  the  State 
Implementation  Plan  for  New  Mexico. 
This  action  revises  the  carbon  monoxide 
maintenance  plan,  that  was  adopted  by 
the  City  of  Albuquerque  during 
redesignation  to  attaiiunent. 
Albuquerque  requested  approval  of  the 
revision  to  the  CO  maintenance  plan 
under  section  175A  of  the  Act.  In  the 
final  nUes  section  of  this  Federal 
Register,  we  are  approving  the  revision 
as  a  direct  final  rule  without  prior 
proposal,  because  we  view  this  as  a 
noncontroversial  action  and  anticipate 
no  adverse  conunents.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  rule,  no  ftulher  activity  is 
contemplated  in  relation  to  this  rule.  If 
we  receive  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  see  the  direct  final 
notice  of  this  action  located  elsewhere 
in  todays  Federal  Register  for  a 
detailed  description  of  the  New  Mexico 
revision  lo  the  SIP. 

In  the  "Rules  and  RegtUations" 
section  of  this  Federal  Register.  EPA  is 
approving  Albuquerque's  SIP  revision 


as  a  direct  final  rule  without  prior 
proposal  because  the  EPA  views  this  as 
a  noncontroversial  revision  and 
anticipates  no  adverse  comment.  The 
EPA  has  explained  its  reasons  for  this 
approval  in  the  preamble  to  the  direct 
final  nUe.  If  EPA  receives  relevant 
adverse  comment,  EPA  will  withdraw 
the  direct  final  rule  and  it  will  not  take 
effect.  The  based  on  this  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period.  Any  parties  interested 
in  commenting  must  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  January  19,  2000. 

ADDRESSES:  You  should  address 
comments  on  this  action  to  Mr.  Thomas 
Diggs,  EPA  Region  6,  Air  Planning 
Section  (6PD-L),  1445  Ross  Avenue, 
Suite  1200,  Dallas,  Texas  75202. 

Copies  of  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations:  EPA 
Region  6  offices,  1445  Ross  Avenue. 
Suite  700,  Dallas,  Texas  75202,  and  the 
Albuquerque  Environmental  Health 
Department,  Air  Pollution  Control 
Division,  One  Civic  Plaza  Room  3023, 
Albuquerque,  New  Mexico  87102. 
Anyone  wanting  to  examine  these 
docimients  shoidd  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Matthew  Witosky  at  (214)  665-7214,  or 
WlTOSKY.MATTHEW@EPA.GOV 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  a  carbon  monoxide 
maintenance  plan,  an  emission 
inventory,  and  a  motor  vehicle 
emissioiLS  budget.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Autliorily:  42  U.S.C.  740]  et  seq 

List  of  Subjects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Emission  inventory. 
Maintenance  plans.  Carbon  monoxide. 

Dated:  November  26. 1999. 
Cari  E.  Edlund. 

Acting  Regional  Administrator. 
IFR  Doc.  99-32175  Filed  12-17-99;  8:45  ami 
aiLUNa  cooe  MH-ee-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 


[MO  090-1 090a;  FRL-6508-3) 

Approval  and  Promulgation  of 
Implementation  Platis  and  Part  70 
Operating  Permits  Program;  State  of 
Missouri 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SliMMARY:  EPA  proposes  to  approve  two 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  state  of 
Missouri.  These  revisions  provide 
changes  to  rule  10  CSR  1O-3.050. 
Restritrtion  of  Emission  of  Particulate 
Matter  From  Industrial  Prt)cesses. 
Approval  of  these  revisions  will  make 
them  Federally  enforceable. 

In  the  final  rules  section  of  the 
Federal  Register.  EPA  is  approving  the 
state's  SIP  revisions  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  fiirther 
activity  is  contemplated  in  relation  to 
this  rule.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rtde  based  on  this 
proposed  nUe.  EPA  vnill  not  institute  a 
second  comment  period  on  this 
document.  Any  parties  interested  in 
commenting  on  this  action  shotdd  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  Januarv 
19,  2000. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATKM:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  November  29.  1999. 
Dennis  Grams, 

Regional  Administrator.  Region  VU. 
IFR  Doc.  99-32376  Filed  12-17-89;  8:45  ami 
BiujHQ  coot  a««o  so  p 


ENVIRONMENTAL  PROTECTKMI 
AGENCY 

40  CFR  Part  52 
PN114-1b;  FRL-6501-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana  Volatile 
Organic  Compound  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY;  EPA  is  proposing  to  approve 
the  August  18.  1999.  Indiana  State 
Implementation  Plan  (SIP)  revision 
request  concerning  amendments  to 
Indiana's  automobile  refinishing  rules 
for  Lake,  Porter,  Clark,  and  Floyd 
Counties,  and  new  rtiles  for  Stage  I 
gasoline  vapor  recovery  and  automobile 
refinishing  spray-gim  requirements  for 
Vanderburgh  Coimty. 

In  the  final  nUes  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  request  as  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  the 
State's  request  is  set  forth  in  the  direct 
final  rule.  The  direct  final  rule  will 
become  effective  without  further  notice 
unless  the  Agency  receives  relevant 
adverse  written  comment  on  this  airtion. 
ShoiUd  the  Agency  receive  such 
comment,  it  will  publish  a  final  rule 
informing  the  public  that  the  direct  final 
rule  will  not  take  effect  and  such  public 
comment  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  If  no  adverse  written 
comments  are  received,  the  direct  final 
rule  will  take  effect  on  the  date  stated 
in  that  document  and  no  further  activity 
will  be  taken  on  this  proposed  rule.  EPA 
does  not  plan  to  institute  a  second 
comment  period  on  this  actioiL  Any 
parties  interested  in  commenting  on  this 
action  shoidd  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  January  19,  2000. 
ADDRESSES:  Written  comments  shoiUd 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Enviroiunental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J).  Enviroiunental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 
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Protection  Specialist.  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-181).  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  lUinois 
60604.(312)886-6082. 
SUPPLEMENTARY  INFORMATKM:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  November  4.  1999. 
lerri-Anne  Garl. 

Acting  Begjonal  Administrator.  Region  5. 
IFR  Doc.  99-32372  Filed  12-17-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parte  1,2,  and  101 

(WT  Ooclwt  No.  99-327:  FCC  99-333] 

Commiuion's  Rules  To  License  Rxad 
Services  at  24  GHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  Notice  of  Proposed 
Rulemaking  (NPRM).  the  Commission 
proposes  licensing  and  service  rules  to 
govern  the  24  GHz  band  generally. 
Specifically,  the  Commission  proposes 
that  future  licensees  in  the  24  GHz 
band,  as  well  as  licensees  relocated  to 
the  24  GHz  band  from  the  18  GHz  band, 
will  be  generally  subject  to  part  101,  as 
modified  to  reflect  the  particular 
characteristics  and  circumstances  of  this 
band.  The  Commission  also  proposes  to 
apply  competitive  bidding  procedures 
under  the  Commission's  part  1 
competitive  bidding  rules  for  future 
licensing  in  the  band. 
DATES:  Comments  are  due  on  or  before 
January  19,  2000.  Reply  comments  are 
due  on  or  before  February  7,  2000. 
AOOflESSES:  Federal  CommunicatioDS 
Commission.  Secretary.  445  12th  Street, 
SVV,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Davenport,  Wireless 
Telecommunications  Bureau.  Auctions 
and  Industry  Analysis  Division,  Legal 
Branch,  at  (202)  418-0585.  Media 
Contact:  Meribeth  McCarrick  at  (202) 
419-0654, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  the  matter  of 
Amendments  to  parts  1.2.  and  101  of 
the  Commission's  Rules  To  License 
FLxed  Services  al  24  GHz,  WT  Docket 
No.  99-327,  adopted  November  4,  1999 
and  released  November  10, 1999.  The 


complete  text  of  this  NPRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
CY-A257),  445  12th  Street,  SW, 
Washington.  DC  and  also  may  be 
purchased  from  the  Conunission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.),  1231  20lh 
Street.  NW,  Washington.  DC  20036. 
(202)  857-3800.  It  is  also  available 
through  the  Internet  at  http:// 
www.lcc.gov. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

1.  In  1983,  the  Commission  adopted 
rules  for  Digital  Electronic  Message 
Service  ("DEMS"),  which  was 
envisioned  as  a  high-speed,  two-way, 
point-to-multipoint  terrestrial 
microwave  transmission  system.  See, 
Amendment  of  the  Conunission's  Rules 
to  Relocate  the  Digital  Electronic 
Message  Service  From  the  18  GHz  Band 
to  the  24  GHz  Band  and  to  Allocate  the 
24  GHz  Band  for  Fixed  Service, 
Memorandum  Opinion  and  Order,  63 
FR  50538.  (September  22,  1998). 
("DEMS  MOftO").  The  service  was 
allocated  spectnun  in  the  18.36-18.46 
GHz  band  paired  vrith  the  18.94-19.04 
GHz  band.  Subsequently,  the 
Commission  modified  tne  initial  DEMS 
allocation,  instead  designating  spectrum 
in  the  18.82-18.92  GHz  and  19.16-19.26 
GHz  bands.  The  Commission  began  to 
grant  DEMS  licenses  in  the  early  1980's, 
but  the  service  was  not  initially 
commercially  successful.  Frequently, 
licensees  had  to  return  their  licenses 
because  they  had  not  met  construction 
requirements.  The  high  cost  of 
equipment  appears  to  have  been  one  of 
the  many  issues  involved  in  the 
service's  lack  of  early  success.  In  the 
early  1990s,  a  small  number  of 
companies  began  acquiring  licenses  in 
approximately  30  of  the  country's 
largest  markets. 

2.  In  January  1997,  and  again  in 
March  1997,  the  National 
Telecommunications  and  Information 
Administration  ("NTIA").  on  behalf  of 
the  United  States  Department  of  Defense 
( "DoD"),  formally  requested  that  the 
Commission  take  action  to  protect 
military  satellite  system  operations  in 
the  18  GHz  band.  NTL\  stated  that 
DEMS  use  of  frequencies  in  the  17.8- 
20.2  GHz  bands  within  40  kilometers  of 
existing  Government  Fixed-Satellite 
Service  ("FSS")  earth  stations  "will  not 
be  possible. "  As  a  result,  NTTA  asked 
the  Commission  to  protect  those 
government  satellite  earth  stations 
operating  in  the  18  GHz  band  in 
Washington,  DC  and  Denver,  and 
''[ejxpeditiously  undertake  any  other 


necessary  actions,  such  as  amending  the 
Commission's  rules  and  modifying 
Commission  issued  licenses." 
Specifically,  in  its  January  1997  letter, 
NTIA  stated: 

We  are  asking  that  these  actions  be 
undertaken  on  an  expedited  basis.  As  we 
have  previously  indicated,  this  matter 
involves  military  functions,  as  well  as 
speciflc  sensitive  national  security  interests 
of  the  United  States.  These  actions  are 
essential  to  fulfil]  requirements  for 
Government  space  systems  to  perform 
satisfactorily. 

The  Commission  is  permitted  to 
amend  its  Rules  without  complying 
with  the  notice  provisions  of  the 
Administrative  Procedure  Act  (APA)  in 
cases  involving  any  "military,  naval  of 
[sici  foreign  affairs  function  of  the 
United  States"  or  where  the  agency  for 
good  cause  finds  "notice  and  public 
procediue  *   "   *  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  To  protect  the  two 
government  earth  stations  from 
interference,  NTIA  proposed  to  make 
400  MHz  of  spectrum  available  in  the  24 
GHz  band  so  that  the  Commission  could 
relocate  DEMS  licensees.  Recognizing 
the  Commission's  objective  of 
maintaining  DEMS  on  a  imiform, 
nationwide  6«iuency  band,  NTIA 
stated  that  "(tjaking  into  account  oiu- 
common  interests,  [NTIA)  could  make 
available  spectrum  in  the  region  of 
24.25-24.65  GHz"  and  suggested  that 
"the  Commission  take  such  steps  as  may 
be  necessary  to  license  DEMS  stations  in 
this  spectrum  «  •  • " 

3.  For  its  part,  the  Commission  had 
before  it  sharing  issues  between  18  GHz 
non-Government  satellite  services  and 
DEMS.  See  Amendment  of  the 
Commission's  Rules  to  Relocate  the 
Digital  Electronic  Message  Service  from 
the  18  GHz  Band  to  the  24  GHz  Band 
and  To  Allocate  the  24  GHz  Band  For 
Fixed  Service.  Order,  62  FR  24576  (May 
6, 1997)  ("Reallocation  Order").  In  July 
1996,  the  Commission  designated  500 
MHz  of  spectrum  in  the  18.8-19.3  GHz 
band  for  non-geostationary  satellite 
orbit,  fixed  satellite  service  (NGSO/FSS) 
downlinks  to  help  meet  increasing 
demand  for  spectrum  for  this  service. 
See,  Rulemaking  to  Amend  parts  1,2, 
21,  and  25  of  the  Commission's  Rules  to 
Redesignate  the  27.5-29.5  GHz 
Frequency  Band,  to  Reallocate  the  29.5- 
30.0  GHz  Frequency  Band,  to  establish 
Rules  and  Policies  for  I^ocal  Multipoint 
Distribution  Service  and  for  Fixed 
Satellite  Services,  61  FR  39425  (July  29. 
1996).  Initially,  it  appeared  that  sharing 
between  NGSO/FSS  and  DEMS  would 
be  possible.  However,  subsequent  to 
that  allocation,  the  only  applicant  for  an 
NGSO/FSS  system  in  the  18  GHz  band 


indicated  that  coordination  between  the 
two  services  might  present  difficulties. 

4.  Finally,  on  March  5.  1997.  NTIA 
reiterated  its  request  for  protection  of 
government  systems,  using  the  IB  GHz 
band  and  further  discussed  the  issues 
regarding  use  of  that  spectrum.  NTIA 
stated  again  that  it  had  "determined  that 
both  existing  and  anticipated  FCC 
licensees  could  cause  interference 
problems  to  the  Federal  Government  use 
of  the  18  GHz  band.  "  Consequently, 
NTIA  offered  to  withdraw  government 
co-primary  allocations  for 
radionavigation  service  in  the  24.25- 
24.45  and  25.05-25.25  GHz  bands  to 
clear  the  way  for  DEMS  relocation. 
Accordingly,  in  the  Reallocation  Order, 
adopted  on  March  14. 1997,  the 
Commission  amended  the  Table  of 
Frequency  Allocations  and  part  101  of 
the  Commission's  Rules  regarding  Fixed 
Microwave  Services  to  permit  fixed 
service  use  of  the  24.25-24.45  GHz  and 
25.05-25.25  GHz  bands  (24  GHz  band). 
See  47  CFR  101.  This  also  had  the 
practical  effect  of  resolving  potential 
interference  concerns  between  non- 
Govemmenl  NGSO/FSS  and  DEMS 
operations  at  18  GHz. 

A.  Licensing  Plan  for  24  GHz  Services 

1.  Table  of  Allocations 

5.  In  the  Reallocation  Order,  the 
Commission  amended  the  Table  of 
Allocations  in  part  2  of  the 
Commission's  Rules  to  add  the  fixed 
service  on  a  primary  basis  in  the  24  GHz 
band,  and  the  Commission  recognized 
the  deletion  of  radionavigation  by  the 
government  from  its  portion  of  the  24 
GHz  band.  See  47  CFR  2.  One  issue  the 
Commission  intends  to  examine  in  this 
rulemaking  is  whether  the  Table  of 
Allocations  should  be  amended  further 
to  facilitate  other  possible  uses  of 
spectrum  in  the  24  GHz  band.  The 
Commission  has  focused  its  initial 
review  on  the  issue  of  whether  mobile 
service  should  be  added  to  the  Table  of 
Allocations  for  the  24  GHz  band.  Based 
on  the  information  currently  available. 

it  appears  that,  in  the  near  term, 
equipment  may  not  be  available  for 
mobile  use  in  the  24  GHz  band. 
Licensees  at  18  GHz  are  limited  to  fixed 
service,  and  no  one  has  requested  the 
opportunity  to  provide  mobile  service  at 
24  GHz.  If,  contrary  to  the  Commission's 
assumption,  equipment  is  available  for 
mobile  use  in  this  band,  and 
interference  problems  can  be  resolved, 
the  Commission  knows  of  no  rea.son 
why  it  would  not  allow  mobile 
operations.  The  Commission  believes 
this  would  be  consistent  with  its  goal  of 
providing  24  GHz  licensees  with 
flexibility  in  designing  their  systems. 


The  Commission  seeks  comment  on 
whether  it  should  include  an  allocation 
in  the  24  GHz  band  for  mobile  service. 

6.  The  Commission  proposes  to 
amend  the  Commission's  Table  of 
Allocations  and  rules  to  provide,  among 
other  things,  for  the  use  of  the  24.75- 
25.25  GHz  band  for  Broadcasting 
Satellite  Service  (BSS)  earth-to-space 
■feeder  links"  in  the  FSS.  See, 
Redesignation  of  the  17.7-19.7  GHz 
Frequency  Band,  Blanket  Licensing  of 
Satellite  Earth  Stations  in  the  17.7-20.2 
GHz  and  27.5-30.0  GHz  Frequency- 
Bands,  and  the  Allocation  of  Additional 
Spectrum  in  the  17.3-17.8  GHz  and 
24.75-25.25  GHz  Frequency  Bands  for 
Broadcast  Satellite-Service  Use.  Notice 
of  Proposed  Rulemaking.  63  FR  54100 
(October  8,  1998)  ("18  GHz  Band  Plan"). 
Current  24  GHz  licensees  contend  that 
the  Commission  would  have  to  prohibit 
24  GHz  BSS  feeder  link  sites  within  300 
miles  of  the  boundaries  of  each  24  GHz 
service  area,  a  requirement  that  would 
be  too  impractical  and  inefficient  to  be 
consistent  vrith  the  public  interest.  On 
the  other  hand,  one  licensee  takes  the 
position  that  it  is  possible  for  BSS 
feeder  links  and  24  GHz  nodal  stations,    . 
which  are  the  central  or  controlling 
station  in  a  radio  system  operating  on 
poinl-to-multipoinl  frequencies,  in  the 
25.05-25.25  GHz  band  to  share 
spectrum  on  a  co-fr«quency  basis  at 
distances  in  the  range  of  0.2  miles. 
Because  BSS  feeder  link  stations  need 
not  be  ubiquitously  employed  and  can 
be  located  outside  population  centers, 
the  Commission  believes  sharing 
between  these  services  may  be  feasible. 
In  the  18  GHz  Band  Plan  proceeding, 
the  Commission  noted  that  the 
corresponding  downlink  BSS  allocation 
in  the  17.3-17.8  GHz  band  cannot 
become  effective  imtil  after  April  1 , 
2007;  and  thus  there  is  no  immediate 
need  to  implement  the  FSS  allocation  in 
the  25.05-25.25  GHz  band.  Delaying  the 
FSS  allocation  would  allow  sufficient 
time  for  a  detailed  sharing  methodology 
to  be  formulated  between  terrestrial 
fixed  service  interests  and  satellite 
interests.  In  light  of  the  foregoing,  the 
Commission  tentatively  concludes, 
based  on  preliminary  review  of  the 
petition  and  comments  filed  regarding 
such  FSS  use  of  this  band,  that  the 
criteria  need  not  be  as  severe  and 
restrictive  as  that  put  forth  by  the 
current  24  GHz  licensees,  and  that  a 
more  workable  solution  can  be 
developed.  The  Commission  solicits 
comment  on  the  interaction  between 
these  two  services. 

7.  The  Commission  proposes  to  revise 
the  Table  of  Frequency  Allocations  in 
pari  2  of  its  rules  to  delete  the  non- 
Govenunent  radionavigation  service 


allocations  in  the  24.25-24.45  GHz  and 
25.05-25.25  GHz  bands,  which  is 
consistent  with  previous  Government 
action  taken  with  respect  to  these  bands 
The  Commission  has  not  issued  any 
licenses  for  the  use  of  these  bands  by 
the  radionavigation  service,  and  does 
not  anticipate  any  demand  for  this 
ser\'ice  in  these  bands.  Further,  the 
Commission  also  proposes  to  delete 
footnote  US341  from  the  Table  of 
Frequency  Allocations  because  the 
Federal  Aviation  Adminis-tration  has 
decommissioned  its  remaining  radar 
facility  at  the  Newark.  New  Jersey 
International  Airport  and  thus, 
concluded  its  operations  in  the  24.25- 
24.45  GHz  band.  In  light  of  the 
foregoing,  the  Commission  proposes  to 
amend  the  frequency  table  in  tho 
aviation  service  rules,  specifically 
section  87.173(h).  bv  changing  the  entry 
for  24.25-25.45  GHz  to  24.45-25.05 
GHz.  which  would  remain  available  for 
use  by  the  aeronautical  radionavigation 
service.  See  47  CFR  87.173(h). 

2.  Geographic  Area-Wide  Licensing 

8.  The  Commission  proposes  lo 
license  the  24  GHz  band  spectriun  on 
the  basis  of  Economic  Ar^s  (EAs). 
which  were  developed  by  the 
Department  of  Commerce's  Bureau  of 
Economic  Analysis  (BEA).  because  it 
believes  this  licensing  scheme  would 
best  serve  the  public  interest  in 
facilitating  efficient  use  of  this 
spectrum.  See  Final  Redefinition  of  the 
BEA  Economic  Areas.  60  FR  13114 
(March  10. 1995).  The  Commission 
seeks  comment  on  this  proposal.  The 
(Commission  tentatively  concludes  that 
using  EAs  for  24  GHz  licenses  in 
cotmection  with  its  proposed 
partitioning  and  disaggregation  rules 
discussed  will  create  reasonable 
opportunities  for  the  dissemination  of 
24  GHz  licen.ses  among  a  large  number 
of  entities.  See  In  the  Matter  of 
Amendment  of  the  Commission's  Rules 
Regarding  the  37.0-38.6  GHz  and  38.B- 
40.0  GHz  Band.  ("39  GHz"). 
Memorandum  Opinion  and  Order.  ET 
Docket  No.  95-183.  64  FK  45891, 
(August  23. 1999).  The  Commission  also 
tentatively  concludes  that  using  EAs  for 
24  GHz  licenses  will  facilitate  service  to 
rural  areas.  See  47  USC  309(j)(3)(A). 
Specifically,  because  EAs  typically 
contain  both  urban  and  rural  areas, 
licensees  will  have  both  the  legal 
authority  to  provide  service  in  both 
areas  and  the  financial  incentive  to  do 
so  in  order  to  earn  a  return  on  their 
investment  in  their  licenses.  In  contrast, 
the  Standard  Metropolitan  Statistical 
Areas  ("SMSA")  which  were  originally 
used  to  license  OEMS  service  did  not 
include  rural  areas,  and  thus,  mrai  areas 
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were  not  provided  the  service.  Further, 
the  relatively  small  size  of  EAs  will 
allow  for  a  more  rapid  build-out  than 
might  be  the  case  in  a  larger  geographic 
area.  In  addition,  to  give  hceosees 
maximum  flexibility,  the  Commission 
tentatively  concludes  that  licensees  will 
be  permitted  to  aggregate  licenses  in 
order  to  operate  in  larger  geographic 
areas.  The  Commission  seeks  comment 
on  these  tentative  conclusions.  Because 
the  Commission  used  SMSAs  to  license 
those  that  were  originally  relocated  from 
18  GHz  to  24  GHz.  it  proposes  to 
exclude  from  the  applicable  EAs,  the 
areas  currently  licensed  in  the  24  GHz 
band,  and  to  add  as  three  additional 
areas  for  licensing  the  United  States 
territories  and  possessions  over  which 
the  Commission  has  jurisdiction:  Guam 
and  the  Commonwealth  of  Northern 
Marianas  (EA  173),  Puerto  Rico  and  the 
U.S.  Virgin  Islands  (EA  174),  and 
American  Samoa  (EA  17S).  See  e.g.. 
Amendment  of  Part  90  of  the 
Commission's  Rules  to  Provide  for  the 
Use  of  the  220-222  MHz  Band  by  the 
Private  Land  Mobile  Radio  Service, 
Third  Report  and  Order,  62  FR  160O4 
(April  3.  1997).  The  Commission  seeks 
comment  on  these  proposals. 

9.  The  Commission  also  requests 
comment  on  alternative  geographic 
areas,  including  nationwide  licenses, 
and  licenses  based  upon  Metropolitan 
and  Rural  Service  Areas  (MSAs  and 
RSAs),  See  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding,  Fourth  Report  and 
Order,  59  FR  24947  (May  13,  1994). 
Regional  Economic  Area  Groupings 
(REAGs).  Major  Economic  Areas  (MEAs) 
or  other  relevant  geographic  areas. 
Commenters  supporting  alternative 
geographic  areas  should  specify  which 
areas  they  support  and  explain  in  detail 
why  those  alternatives  would  be 
superior  to  the  use  of  EAs  for  24  GHz 
licensing  areas. 

3.  Treatment  of  Incumbents 

10.  As  the  Commission  discussed  in 
the  Reallocation  Order,  incumbent 
licensees  would  begin  to  transfer  their 
operations  to  frequencies  in  the  24  GHz 
band  over  a  period  of  time  commencing 
with  the  effective  date.  June  24.  1997.  of 
the  Order  which  modified  the  licenses. 
After  the  transfer  of  operations  by  an 
incumbent  licensee  to  the  24  GHz  band, 
such  licensee  generally  shall  be 
governed  by  part  101  of  the 
Commission's  rules.  See  47  CFR  101. 
Under  those  rules,  transferred  licensees 
ire  generally  subject  to  the  same  rules 
as  applied  to  operations  in  the  IB  GHz 
band. 

1 1.  By  this  NPRM.  the  Commission 
proposes  to  make  licensees  subject  to 


any  changes  it  makes  in  this  proceeding 
to  the  part  101  rules  that  are  generally 
applicable  to  the  24  GHz  band, 
including  interference  criteria. 
Therefore,  it  is  the  Commission's 
tentative  view  that  no  special  rules  for 
protection  of  incumbents  alone  are 
necessary,  any  more  than  special 
protections  would  be  required  if 
additional  providers  were  licensed  in 
the  18  GHz  band.  The  Commission 
believes  that  the  protection 
requirements  of  part  101.509  will 
accommodate  the  new  stations  and 
allow  licensees  to  effectively  coordinate 
their  systems.  To  the  extent  that  any 
incumbent  licensee  wishes  to  use 
additional  frequencies  at  24  GHz  or  to 
extend  its  currentiy  authorized  service 
area,  then  such  licensee  may  apply  for 
such  a  license  or  licenses  subject  to  the 
Commission's  competitive  bidding  and 
other  assigrmient  procedures  available. 
Any  incumbent  licensee  may  also 
acquire  additional  frequencies  in  the  24 
GHz  band  through  the  partitioning  and 
disaggregation  procedures  proposed. 
The  Commission  seeks  comment  on 
these  proposals. 

4.  Authorized  24  GHz  Services 

12.  In  the  Reallocation  Order,  the 
Commission  adopted  fixed  service  in 
this  band  as  the  only  authorized  use 
under  its  Table  of  Frequency 
Allocations.  In  keeping  with  this 
allocation,  the  Commission  proposes  to 
permit  any  24  GHz  licensee  to  use 
spectrum  in  the  band  for  any  fixed 
service.  In  addition,  as  discussed  in 
section  n.B.l.  supra,  the  Commission 
seeks  conmient  on  whether  it  should 
permit  the  use  of  this  band  for  mobile 
services,  should  it  become  technically 
feasible  to  do  so.  While  the  Commission 
proposes  general  "fixed"  use  for  this 
spectrum,  it  does  not  know  precisely  the 
types  of  services  new  licensees  will  seek 
to  provide.  The  Commission  therefore 
proposes  rules  that  will  enable  licensees 
to  offer  a  wide  variety  of  services  and 
that  will  minimize  regulatory  barriers 
and  costs  of  operation.  It  is  the 
Commission's  tentative  view  that  the 
proposals  it  is  making  regarding 
licensed  services  areas,  spectrum 
blocks,  and  partitioning  and 
disaggregation  will  provide  both 
incumbent  and  new  licensees  with  a 
wide  variety  of  options  for  using  24  GHz 
spectrum  to  meet  market  demands. 

13.  The  Commission  notes  that 
section  303(y)  of  the  Communications 
Act  grants  it  the  "authority  to  allocate 
electromagnetic  spectnmi  so  as  to 
provide  flexibility  of  use,"  if  "such  use 
is  consistent  with  international 
agreements  to  which  the  United  States 
is  a  party"  and  if  the  Commission  makes 


certain  findings.  The  Commission  has 
not  proposed  to  allocate  this  spectrum 
to  multiple  categories  of  ser\ice  listed  in 
the  Table  of  Allocations,  but  rather  have 
allocated  spectrum  only  to  the  Fixed 
Service.  However,  in  this  service  rule 
proceeding,  the  Commission  is  seeking 
conunent  on  whether  to  expand  or 
revise  its  earlier  approach.  The 
Commission  seeks  comment  on  the 
findings  required  by  section  303(y)  of 
the  Act  and  whether  section  303(y) 
applies  here. 

14.  The  Commission  proposes  to 
modify  part  101  of  its  rules  to  include 
the  entire  range  of  digital  services  to  be 
provided  at  24  GHz,  so  that  the  use  of 
the  24  GHz  band  by  new  and  relocated 
licensees  in  the  24  GHz  band  shall  be 
subject  to  those  rules.  (Because 
relocated  and  new  licensees  in  the  24 
GHz  band  will  be  treated  the  same,  the 
Conmussioo  refers  to  both  as  "24  GHz 
licensees.")  The  Commission  refers  to 
them  separately  as  "relocated  licensees" 
and  "new  licensees."  Consequently,  all 
applications  for  licenses  will  be  filed 
pursuant  to  Section  101  of  47  CFR.  The 
Commission  also  proposes  to  modify 
part  101  of  its  rules  to  the  extent 
necessary  to  reflect  the  particular 
characteristics  and  circumstances  of  the 
services  to  be  offered.  The  Commission 
seeks  conunent  on  this  general 
approach.  The  Commission  discusses 
several  specific  issues  in  this  NPRM,  but 
also  requests  comment  on  any  other 
changes  in  the  existing  part  101  rules 
that  might  be  useful  or  necessary  for  the 
24  GHz  band.  The  Commission  believes 
that  making  this  spectrum  available  for 
use  under  these  rules  is  in  the  public 
interest  because  it  will  contribute  to 
technological  and  service  innovation 
and,  more  robust  competition  in  the 
telecommunications  service  markets. 

5.  Spectnun  Blocks 

15.  In  the  Reallocation  Order,  the 
Commission  decided  to  license 
relocated  operations  in  40  megahertz 
channel  pairs.  47  CFR  101. 109(c).  The 
Conunission  proposes  that  the  same 
amount  of  spectrum  be  provided  to  each 
new  24  GHz  licensee  as  is  provided 
\mder  the  rules  for  the  relocated 
licensees  adopted  in  the  Reallocation 
Order.  In  the  Reallocation  Order,  the 
Commission  discussed  the  basis  for  its 
conclusion  that  DEMS  licensees  need  40 
megahertz  channel  pairs  at  24  GHz  for 
their  capacity  to  be  equivalent  to  the 
capacity  they  have  at  IB  GHz.  The 
Commission  found  that  differences  in 
propagation,  rain  attenuation,  and 
available  equipment  between  the  two 
bands  would  require  DEMS  systems  at 
24  GHz  to  use  approximately  four  times 
as  much  bandwidth  as  DEMs  svstems  at 
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18  GHz  to  maintain  comparable 
reliability  and  coverage.  While  this 
analysis  would  not  necessarily  apply  to 
non-DEMS  use  at  24  GHz,  the 
Commission  believes  that  40  megahertz 
paired  blocks  would  be  efficient  for 
such  use.  Thus,  the  Commission 
proposes  that  it  license  five  spectrum 
blocks,  except  in  the  SMSAs  where 
there  are  incumbent  licensees.  Each 
spectrum  block  shall  consist  of  a  pair  of 
40  megahertz  channels.  The 
Commission  also  proposes  to  modify  the 
emission  mask  in  section  101.111  to 
accommodate  the  changes  in  spectrum 
and  bandwidth.  See47  CFR  101.111. 
The  Commission  seeks  comment  on 
these  proposals. 

16.  The  Commission  tentatively 
concludes  that  the  use  of  EAs.  described 
in  section  A. 2.  supra,  as  well  as  the 
partitioning  and  spectrum 
disaggregation,  described  in  section  B.4, 
infra,  will  result  in  economic 
opportunity  for  a  wide  variety  of 
applicants,  including  small  business, 
rural  telephone,  and  minority-owned 
and  women-owned  applicants,  as 
required  by  section  309(j)(4)(C).  These 
proposals,  the  Commission  tentatively 
concludes,  will  lower  entrj'  barriers 
through  the  creation  of  licenses  for 
smaller  geographic  areas,  thus  requiring 
less  capital  and  facilitating  greater 
participation  by  such  entities. 

B.  Application,  Licensing,  and 
Processing  Rules 

1.  Regulatory  Status 

17.  In  this  NPRM,  the  Commission  is 
proposing  a  broad  licensing  framework 
for  implementing  services  in  the  24  GHz 
spectrum  band.  Under  its  proposal,  a  24 
GHz  licensee  would  be  allowed  to 
provide  a  variety  or  combination  of 
fixed  services.  In  order  to  fulfill  its 
enforcement  obligations  and  ensure 
compliance  with  the  statutory 
requirements  of  Titles  11  and  HI  of  the 
Communications  Act.  the  Commission 
has  required  applicants  to  identify 
whether  they  seek  to  provide  common 
carrier  services. 

18.  In  the  LMDS  Second  Report  and 
Order,  the  Commission  required 
applicants  for  fixed  services  to  indicate 
if  they  planned  to  offer  services  as  a 
common  carrier,  a  non-common  carrier, 
or  both,  and  to  notify  the  Commission 
of  any  changes  in  status  without  prior 
authorization.  The  Commission  seeks 
comment  on  a  similar  proposal  to 
permit  an  applicant  for  a  24  GHz  license 
to  request  common  carrier  status  as  well 
as  non-conunon  carrier  status  for 
authorization  in  a  single  license,  rather 
than  require  the  applicant  to  choose 
between  common  carrier  and  non- 


common  carrier  services,  and  to  change 
regulatory  status  upon  notification 
without  prior  approval  The  licensee 
would  be  able  to  provide  all  allowable 
services  anywhere  within  its  licensed 
area  at  any  time,  consistent  with  its 
regulatory  status.  This  approach,  the 
Commission  tentatively  concludes, 
would  achieve  efficiencies  in  the 
licensing  and  administrative  process. 
This  is  consistent  with  its  approach 
with  respect  to  Multipoint  Distribution 
Service  ("MDS  ").  and  the  Local 
Multipoint  Distribution  Service 
("LMDS").  See  Revisions  to  part  21  of 
the  Commission's  Rules  Regarding  the 
Multipoint  Distribution  Service.  "MDS 
Report  and  Ordef.  52  FR  27553  Quly 
22, 1987).  Apart  from  the  designation  of 
regulator^'  status,  the  Commission 
proposes  not  to  require  24  GHz  license 
applicants  to  describe  the  ser\'ices  xhe\ 
seek  to  provide.  The  Commission 
believes  it  is  sufficient  that  an  applicant 
indicate  its  choice  for  regulatory  status 
in  a  streamlined  application  process.  In 
providing  guidance  on  this  issue  to 
MDS  and  LMDS  applicants,  the 
Commission  points  out  that  an  election 
to  provide  service  on  a  common  carrier 
basis  requires  that  the  elements  of 
common  carriage  be  present;  otherwise, 
the  applicant  must  choose  non-common 
carrier  status.  Accordingly,  a 
determination  of  regulatory  status  wiU 
be  based  on  the  service  actually 
provided,  rather  than  the  service 
proposed.  The  Commission  also 
proposes  that  if  licensees  change  the 
service  they  offer  such  that  it  would 
change  their  regulator)'  status,  they  must 
notify  the  Commission,  although  such 
change  would  not  require  prior 
Commission  authorization.  The 
Commission  proposes  that  licensees 
notify  them  witMn  30  days  of  this 
change,  unless  the  change  results  in  the 
discontinuance,  reduction,  or 
impairment  of  the  existing  service,  in 
which  case  the  licensee  is  also  governed 
by  section  101.305  and  submits  the 
application  under  section  1.947  in 
conformance  with  the  time  frames  and 
requirements  of  §  101.305  See  47  CFR 
101.305. 

2.  Eligibility 

19.  The  Commission's  primary  goal  in 
the  present  proceeding  is  to  encourage 
efficient  competition,  particularly  in  the 
local  exchange  telephone  market.  In 
assessing  whether  to  restrict  the 
opportunity  of  any  class  of  service 
providers  to  obtain  and  use  spectrum  to 
provide  communications  ser\'ice5  in  the 
24  GHz  band,  the  Commission  seeks  to 
determine  whether  open  eligibility 
poses  a  significant  likelihood  of 
substantial  competitive  harm  in  specific 


markets,  and,  if  so,  whether  eligibility 
restrictions  are  an  effective  way  to 
address  that  harm.  See  Amendment  of 
the  Commission's  Rules  Regarding  the 
37.0-38.6  GHz  and  38.6-'tO.0  GHz 
Bands  and  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding.  37.0-38.6  GHz 
and  38.6-40.0  GHz.  Report  and  Order 
and  Second  Notice  of  Proposed 
Rulemaking.  ( "39  GHz  Report  and 
Order"),  63  FR  3075  (January  21. 1998). 
This  approach  relies  on  competitive 
market  forces  to  guide  license 
assignment  absent  a  showing  that 
regulatory  intervention  to  exclude 
potential  participants  is  necessary.  Such 
an  approach  is  appropriate  because  it 
best  comports  with  the  Commission's 
statutory  guidance  When  granting  the 
Commission  authority  in  section 
309(j)(3)  of  the  Communications  Ad  to 
auction  spectrum  for  the  licensing  of 
wireless  services.  Congress 
acknowledged  the  Commission's 
authoritT,-  "to  Ispecifyl  eligibilit>'  and 
other  characlerislics  of  such  licenses." 
However.  Congress  specifically  directed 
the  Commission  to  exercise  that 
authority  so  as  to  "promot[e)  •  •   • 
economic  opportunity  and 
competition."  Congress  also  emphasized 
this  pro-competitive  policy  in  section 
257,  where  it  articulated  a  "national 
policy"  in  favor  of  "vigorous  economic 
competition"  and  the  elimination  of 
barriers  to  market  entry  by  a  new 
generation  of  telecommunications 
providers. 

20.  Current  providers  in  the  24  GHz 
band  offer  a  range  of  services  such  as 
local  and  long  distance  telephony  and 
internet  access.  The  Commission 
tentatively  concludes  that  open 
eligibility  for  24  GHz  licenses  will  not 
pose  a  significant  likelihood  of 
substantial  competitive  harm  in  local 
exchange  telephone  markets,  and  that  it 
is  therefore  unnecessary'  to  impose 
eligibility  restrictions  on  incumbent 
local  exchange  carriers  ( "ILECs")  This 
tentative  conclusion  is  based  on  several 
factors.  First,  other  wireless  providers 
such  as  LMDS  and  39  GHz  licensees 
may  provide  competition  in  the  local 
telephony  markets.  See  47  CFR- 
101  1003(a)  and  Amendment  of  the 
Commission"s  Rules  Regarding  the  37.0- 
38.6  GHz  and  38.6-40.0  GHz  Bands,  ET 
Docket  No.  95-183,  Report  and  Order 
and  Second  Notice  of  Proposed 
Rulemaking.  Second,  other  facilities- 
based,  vnreline  entrants  such  as 
interexchange  carriers  and  competitive 
LECs,  and  non-facilities-based  wireline 
entrants  utilizing  the  local  competition 
provisions  of  the  Communications  Act. 
may  provide  competition  in  these 
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markets  as  well.  Third,  in  LMDS,  a  fixed 
broadbaBd  point-tomultipoint 
microwave  service  in  the  28  GHz  band. 
ILECs  and  cable  companies  have  been 
prohibited  from  holding  an  attributable 
interest  in  any  license  whose  geographic 
service  area  signiflcantly  overlaps  such 
incumbent's  authorized  or  franchised 
service  area.  This  prohibition 
guaranteed  that  initially  each  one  of 
those  licenses  will  be  acquired  by  a  firm 
new  to  the  provision  of  local  exchange 
in  the  service  area.  These  new  providers 
have  now  had  a  significant  opportunity 
to  enter  these  markets  without  the 
participation  of  ILECs  and  cable 
interests.  Finally,  under  its  proposal,  the 
Commission  will  make  available  five 
licenses  for  each  geographic  area.  This 
number  of  licenses  permits  numerous 
24  GHz  licensees  in  any  one  market  and, 
thus,  numerous  competitors  for  the 
licenses.  This  scenario  makes  it  more 
difficult  for  an  incumbent  LEC  to 
acquire  all  the  licenses  in  a  single 
geographic  area.  Taken  together,  these 
factors  demonstrate  that  an  incumbent 
strategy  of  trying  to  forestall 
competition  in  local  telephony  by 
buying  24  GHz  licenses  cannot  succeed 
because  there  are  several  other  sources 
of  actual  and  potential  competition. 

21.  Given  all  these  competitive 
possibilities,  the  Commission 
tentatively  concludes  that  it  would  be 
exceedingly  difficult  for  an  incumbent 
LEC  to  pursue  a  strategy  of  buying  24 
GHz  licenses  in  the  hope  of  foreclosing 
or  delaying  competition,  and 
implausible  that  it  would  succeed  at 
that  strategy.  As  noted,  the  Ck>mmission 
seeks  comment  on  these  tentative 
conclusions.  The  Commission  also 
tentatively  concludes  that  the  spectrum 
made  available  for  24  GHz  may  be 
inadequate  to  enable  the  provision  of 
competitive  multi-channel  video 
programming  distribution  (MVPD) 
service,  and  that  incumbent  cable 
company  acquisition  of  these  licenses 
does  not  raise  anti-competitive 
concerns.  The  Commission  bases  this 
conclusion  in  part  on  Teligent's  current 
service  offerings,  which  are  generally 
limited  to  voice  and  data,  as  well  as  its 
own  assessment.  The  Commission  also 
relies  on  the  number  of  licenses  (five) 
available  in  each  geographic  area  to 
check  anti-competitive  conduct  by  cable 
operators.  Nevertheless,  the 
Commission  does  note,  however,  that 
cable  companies  are  increasingly 
offering  high  speed  internet  access,  a 
service  offering  that  Teligent  is 
currently  providing.  The  Commission's 
concerns  about  anti-competitive 
behavior  by  cable  companies  is 
substantially  attenuated  by  the  existence 


of  alternative  sources  of  such  internet 
access,  including  digital  subscriber 
lines,  fixed  wireless  applications,  and 
satellite.  Furthermore,  the  cable 
companies  are  also  subject  to  the 
restrictions  in  the  LMDS  service,  which 
the  Commission  has  noted  herein.  The 
Commission,  therefore,  tentatively 
concludes  that  it  is  unnecessary  to 
impose  eligibihty  restrictions  on 
incumbent  cable  operators 

3.  Foreign  Ownership  Restrictions 

22.,Certain  foreign  ownership  and 
citizenship  requirements  are  imposed  in 
sections  310(a)  and  .31P(b)  of  the 
Communications  Act,  as  modified  by 
the  1996  Act,  that  restrict  the  issuance 
of  licenses  to  certain  applicants.  The 
statutory  provisions  are  implemented  in 
§101.7  of  the  Commission's  Rules  and 
reflect  the  restrictions  as  they  must  be 
imposed  on  24  GHz  Ucense  applicants. 
Specifically,  §  101.7(a)  prohibits  the 
granting  of  any  Ucense  to  be  held  by  a 
foreign  government  or  its  representative. 
§  101.7(h)  prohibits  the  granting  of  any 
common  carrier  license  to  be  held  by 
individuals  who  fail  any  of  the  four 
citizenship  requirements  listed  in  the 
rule.  See  47  CFR  101.7(b). 

23.  Based  on  the  prohibitions  set  forth 
in  §  101.7(a),  the  Commission  concludes 
that  neither  a  foreign  government,  nor 
its  representative  can  bold  a  license, 
including  either  a  common  carrier  or 
non-common  carrier  license,  to  operate 
in  the  24  GHz  band.  In  addition,  the 
Commission  concludes  that  §  101.7(b) 
prohibits  any  individual  who  fails  to 
meet  the  four  citizenship  requirements 
set  forth  therein  from  holding  a  license 
to  operate  as  a  common  carrier  in  the  24 
GHz  band.  Further,  any  individual  who 
elects  both  common  carrier  and  non- 
common  carrier  status  must  comply 
with  S  101.7(b)'s  four  citizenship 
requirements.  But,  since  the 
prohibitions  set  forth  in  §  101.7(b)  do 
not  apply  to  non-common  carriers,  an 
individual  may  elect  to  hold  a  license, 
as  a  non-common  carrier  in  the  24  GHz 
band,  without  complying  with  the  four 
citizenship  requirements,  as  long  as  the 
individual  is  still  in  compliance  with 
the  requirements  set  forth  in  §  101.7(a). 
See  47  CFR  101.7(b)(4):  See  also  Rules 
and  PoUcies  on  Foreign  Participation  in 
the  U.S.  Telecommunications  Market 
and  Market  Entry  and  Regulation  of 
Foreign-Affiliated  Entities,  Report  and 
Order  and  Order  on  Reconsideration, 
("Foreign  Participation  Report  and 
Order"),  62  FR  64741  (December  9, 
1997). 

24.  To  assist  its  analysis  of  alien 
ownership  restrictions,  the  (Dommission 
tentatively  concludes  that  applicants  in 
the  24  GHz  band  shall  file  FCC  Form 


430.  This  requirement  is  identical  to  the 
information  which  the  Commission 
requires  MDS,  satellite,  and  LMDS 
applicants  to  submit  in  order  to  assess 
the  alien  ownership  restrictions  under 
S  101.7(b).  Furthermore,  both  common 
carriers  and  non-common  carriers 
would  be  required  to  file  the 
information  whenever  there  are  changes 
to  the  foreign  ownership  information,  as 
well  as  the  other  legal  and  financial 
qualifications.  The  Commission  would 
not  disqualify  an  applicant  requesting 
authorization  exclusively  to  provide 
non-common  carrier  services  solely 
because  its  citizenship  information 
reflects  that  it  would  be  disqualified 
from  a  common  carrier  license. 
However,  consistent  with  what  the 
Commission  stated  in  the  Satellite  Rules 
Report  and  Ordnr  and  in  the  LVfDS 
Second  Report  and  Order,  the 
Commission  tentatively  concludes  that 
requiring  non-common  carriers  to 
address  all  the  alien  ownership 
prohibitions  better  enables  the 
Commission  to  monitor  all  of  the 
licensed  providers  in  light  of  their 
ability  to  provide  both  common  and 
non-common  carrier  services.  The 
Commission  requests  comment  on  this 
proposal. 

4.  Aggregation,  Disaggregation  and 
Partitioning 

25.  The  Commission  proposes  to 
permit  24  GHz  licensees  to  partition 
their  service  areas  and  to  aggregate  and 
disaggregate  their  spectrum.  The 
'  Commission  believes  that  such  an 
approach  would  serve  to  promote  the 
efficient  use  of  the  spectrum.  The 
Commission  thus  tentatively  concludes 
that  partitioning  and  spectrum 
disaggregation  will  provide  a  means  to 
overcome  entry  barriers  through  the 
creation  of  licenses  for  smaller 
geographic  areas  that  require  less 
capital,  thereby  facilitating  greater 
participation  by.  and  economic 
opportunity  for.  smaller  entities  such  as 
small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
minorities  and  women,  as  required  by 
section  309(j)(4)(C)  of  the 
Communications  Act.  See  (Geographic 
Partitioning  and  Spectrum 
Disaggregation  by  Commercial  Mobile 
Radio  Services  Licensees  and 
Implementation  of  section  257  of  the 
Communications  Act — Elimination  of 
Market  Barriers.  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
{"Partitioning  and  Disaggregation 
Report  and  Order).  62  FR  653  (January 
6, 1997),  62  FR  696  (January  6, 1997). 
The  Commission  requests  comment  on 
this  conclusion. 
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26.  The  Commission  also  requests 
comment  regarding  what  limits,  if  any, 
should  be  placed  on  the  ability  of  a  24 
GHz  licensee  to  partition  its  service  area 
and  disaggregate  its  spectrum.  The 
Commission  notes  that  in  the 
Partitioning  and  Disaggregation  Report 
and  Order  the  Commission  permitted 
both  geographic  partitioning  and 
spectrum  disaggregation  by  broadband 
PCS  licensees.  In  the  case  of  broadband 
PCS  service,  the  Commission  decided  to 
permit  geographic  partitioning  along 
any  ser\'ice  area  defined  by  the 
partitioner  and  partitionee.  and 
spectrum  disaggregation  without 
restriction  on  the  amount  of  spectnun  to 
be  disaggregated,  and  to  permit 
combined  partitioning  and 
disaggregation.  The  Commission 
concluded  that  allowing  parties  to 
decide  without  restriction  the  exact 
amount  of  spectrum  to  be  disaggregated 
will  encourage  more  efficient  use  of  the 
spectrum  and  permit  the  deployment  of 
a  broader  mix  of  service  offerings,  both 
of  which  will  lead  to  a  more  competitive 
wireless  marketplace. 

27.  The  Commission  requests 
comment  regarding  whether  such  an 
approach  should  apply  to  24  GHz 
licenses.  If  commenters  take  the 
position  that  such  an  approach  should 
apply,  they  should  also  address  what 
information  should  be  filed  with  the 
Commission  to  allow  us  to  maintain  our 
licensing  records. 

5.  License  Term  and  Renewal 
Expectancy 

28.  The  Commission  proposes  that  the 
24  GHz  license  term  for  both  incumbent 
and  new  licensees  be  10  years,  with  a 
renewal  expectancy  similar  to  that 
afforded  PCS  and  cellular  licensees.  In 
the  case  of  either  a  cellular  or  PCS 
licensee,  a  renewal  applicant  shall 
receive  a  preference  or  renewal 
expectancy  if  the  applicant  has 
provided  substantial  service  during  its 
past  licen.se  term  and  has  complied  with 
the  Act  and  applicable  Commission 
rules  and  policies.  See  47  CFR 
22.940(a)(l)(i).  While  preferring  a 
substantial  service  requirement,  the 
Commission  also  invites  comment  on 
whether  a  build-out  requirement  is  more 
appropriate  for  this  service.  The 
Commission  believes  that  this  10-year 
license  term,  combined  with  a  renewal 
expectancy,  will  help  to  provide  a  stable 
regulatory  environment  that  will  be 
attractive  to  investors  and.  thereby, 
encourage  development  of  this 
frequency  band.  The  Commission  also 
seeks  comment  on  whether  a  license 
term  longer  than  10  years  is  appropriate 
to  achieve  these  goals  and  better  serve 
the  public  interest.  Commenters  who 


favor  a  license  term  in  excess  of  ten 
years  should  specify  the  appropriate 
license  term  and  include  a  basis  for  the 
period  proposed. 

29.  The  Commission  proposes  that  the 
renewal  application  of  a  24  GHz 
licensee  must  include  at  a  minimum  the 
following  showings  in  order  to  claim  a 
renewal  expectancy: 

•  A  description  of  current  service  in 
terms  of  geographic  coverage  and 
population  served  or  links  installed  and 
a  description  of  how  the  service 
complies  with  the  substantial  service 
requirement. 

•  Copies  of  any  Commission  Orders 
finding  the  Ucensee  to  have  violated  the 
Communications  Act  or  any 
Commission  rule  or  policy,  and  a  list  of 
any  pending  proceedings  that  relate  to 
any  matter  described  by  the 
requirements  for  the  renewal 
expectancy. 

•  If  applicable,  a  description  of  how 
the  licensee  has  complied  writh  the 
build-out  requirement.  These  proposed 
requirements  are  based  on  those  the 
Commission  ordered  for  LMDS,  See  47 
CFR  22.940(a)(l)(i). 

30.  Under  the  Commission's  proposal, 
in  the  event  that  a  24  GHz  license  is 
partitioned  or  disaggregated,  any 
partitionee  or  disaggregatee  would  be 
authorized  to  hold  its  license  for  the 
remainder  of  the  partitioner's  or 
disaggregator's  original  license  term, 
and  the  partitionee  or  disaggregatee  will 
be  required  to  demonstrate  that  it  has 
met  the  substantial  service,  or  build-out 
standard,  requirements  in  any  reneyval 
application.  The  Commission  believes 
that  this  approach,  which  is  similar  to 
the  partitioning  provisions  it  adopted 
for  MDS  and  for  current  broadband  PCS 
licensees,  is  appropriate  because  a 
licensee,  through  partitioning  or 
disaggregation,  should  not  be  able  to 
confer  greater  rights  than  it  was 
awarded  under  the  terms  of  its  license 
grant.  Sep  Amendment  of  parts  21  and 
74  of  the  Commission's  Rules  With 
Regard  to  Filing  Procedures  in  the 
Multipoint  Distribution  Service  and  in 
the  Instructional  Television  Fixed 
Service.  Report  and  Order.  60  FR  36524 
(July  17. 1995):  See  Partitioning  and 
Disaggregation  Report  and  Order. 

C.  Operating  Rules 

1 .  Performance  Requirements 

31.  The  Commission  seeks  comment 
on  whether  licensees  in  the  24  GHz 
band  should  be  subject  to  a  substantial 
service  requirement  or  a  minimum 
coverage  requirements  as  a  condition  of 
license  renewal.  The  Commission 
imposed  such  requirements  on  licensees 
in  other  ser\icBs  to  ensure  that  spectrum 


is  used  effectively  and  service  is 
implemented  promptly. 

32.  The  Commission  seeks  comment 
on  whether  24  GHz  licensees  should  be 
required  to  prt^vide  "substantial 
service"  to  the  geographic  license  area 
within  ten  years  or  any  other  license 
term  which  the  Commission  adopts  for 
this  service.  The  Commission  defined 
substantial  service  as  "service  which  is 
sound,  favorable,  and  substantially 
above  a  level  of  mediocre  service  which 
just  might  minimally  warrant  renewal 
See  e.g  47  CFR  22.940(a)(l)(i).  Further. 
as  an  alternative,  safe  harbor  standard, 
the  Commission  seeks  comment  on 
whether  there  should  be  a  construction 
requirement  that  the  licensee  transmit  to 
roach  a  minimum  of  one-third  of  the 
population  in  their  licensed  area,  no 
later  than  the  mid-point  of  the  Ucense 
term  and  two-thirds  of  the  population 
by  the  end  of  the  license  term.  The 
Commission  also  seeks  comment  on 
whether,  in  the  event  that  a  24  GHz 
license  is  partitioned  or  disaggregated,  a 
partitionee  or  disaggregatee  should  be 
bound  by  the  standard,  either 
substantial  service  or  a  construction 
requirement,  which  the  Commission 
may  adopt  in  this  proceeding. 

33.  If  a  licensee  does  not  comply  with 
whichever  standard  the  Commission 
adopts,  either  substantial  service  or 
minimum  coverage,  the  Commission 
must  consider  what  action  to  take.  The 
&)mmission  could  adopt  a  standard 
whereby  a  Ucensee  who  does  not 
comply  with  the  appropriate  standard, 
either  substantial  service  or  minimum 
coverage,  is  subject  to  license 
termination  upon  action  by  the 
Commission  or  alternatively,  the  Ucense 
would  automatically  cancel.  The 
Commission  seeks  comment  on  whether 
to  adopt  an  automatic  cancellation 
standard  or  cancellation  only  upon 
action  by  the  Commission.  If  the 
geographic  Ucensee  loses  its  license  for 
failure  to  comply  with  coverage 
requirements,  should  the  licensee  be 
prohibited  from  bidding  on  the 
geographic  license  for  the  same  territor)' 
in  the  future?  Is  there  a  sanction  more 
appropriate  than  automatic 
cancellation? 

2.  Application  of  Title  II  Requirements 
to  Common  Carriers 

34.  The  Commission  also  seeks 
comment  on  whether  it  should  forbear 
horn  applying  certain  obligations  on 
common  earner  licensees  in  the  24  GHz 
band  pursuant  to  section  10  of  the  Act. 
In  the  case  of  commen  ial  mobile  radio 
service  ( "CMRS")  providers,  the 
Commission  concluded  that  it  was 
appropriate  to  forbear  fiom  sections  203. 
204,  205,  211.  212.  and  most 
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applicatioDS  of  section  214.  See  also  In 
the  Matter  of  Personal  Communications 
Industry  Association's  Broadband 
Personal  Communications  Services 
Alliance's  Petition  for  Forbearance  For 
Broadband  Personal  Communicatioos 
Services.  Fortjearance  from  Applying 
Provisions  of  the  Communications  Act 
to  Wireless  Telecommunications 
Carriers.  Memorandum  Opinion  and 
Order  and  Notice  of  Proposed 
Rulemaking,  ("Forbearance  Order")  63 
FR  43033  (August  11.  1998).  63  FR 
43026  (August  11.  1998).  The 
Commission,  however,  declined  to 
forbear  from  enforcing  other  provisions, 
including  sections  201  and  202.  The 
Commission  has  also  exercised  its 
forbearance  authority  in  permitting 
competitive  access  providers  ("CAPS") 
and  competitive  local  exchange  carriers 
("CLECs  ")  to  file  permissive  tari&.  The 
Commission  seeks  comment  on  whether 
it  is  appropriate  to  fbri>ear  from 
enforcing  any  provisions  of  the  Act  or 
the  Commission's  rtiles  in  the  24  GHz 
band. 

D.  Technical  Rules 

35.  As  discussed,  the  Commission's 
general  proposal  is  to  apply  the  rules  in 
part  101  to  govern  the  use  of  the  24  GHz 
band,  except  as  they  may  be  modified  as 
a  result  of  this  proceeding.  This  would 
include  technical  parameters  such  as 
channelization,  frequency  tolerance  and 
stability,  power  and  emission 
limitations,  antennas,  and  equipment 
authorization.  Also,  general  provisions 
of  part  101,  such  as  environmental  and 
radio  frequency  (RF)  safety 
requirements,  and  the  protection  of 
quiet  zones,  would  be  applicable. 

36.  The  technical  parameters  for 
operations  at  24  GHz  were  adopted  in 
the  Reallocation  Order.  As  discussed 
there,  such  parameters  were  derived,  for 
purposes  of  expedience,  from  those 
applied  to  operations  at  18  GHz  .  and 
may  not  have  been  exactly  suited  to 
operations  at  the  higher  24  GHz  band. 
The  use  of  the  higher  frequency  band  is. 
for  example,  one  reason  for  the  change 
in  channelization.  The  Commission  has 
little  information  in  the  record  at  this 
time,  however,  on  which  to  propose 
other  specific  changes  to  the  part  101 
rules.  New  developments  in  fixed 
technology,  besides  those  generated  by 
the  transition  to  a  new  band,  may 
warrant  other  changes  in  the  technical 
parameters.  Moreover,  changes  and 
advancements  in  technology  may.  in  the 
future,  warrant  use  of  this  band  for  not 
only  digital  modulation,  but  also  other 
modulations.  In  that  connection,  it  is 
not  the  Commission's  intent  to  impose 
technological  requirements  which  may 
in  the  future  restrain  more  efficient  and 


innovative  use  of  this  spectrum. 
Therefore,  the  Commission  solicits 
comment  regarding  whether  this  service 
should  t>e  limited  to  digital  modulation 
and  whether  further  development  of 
service  at  24  GHz  will  be  facilitated  by 
technical  parameters  different  from 
those  that  are  currently  in  part  101. 
Regardless  of  the  final  set  of  technical 
rules  adopted  in  this  proceeding,  the 
Commission  proposes  that  they  all 
apply  to  all  licensees  in  the  24  GHz 
band,  including  licensees  that  acquire 
their  licenses  through  partitioning  and 
disaggregation.  But,  none  of  the 
proposed  rule  changes  are  directed  at, 
nor  intended  to  apply  to  OEMS 
licensees  that  operate  in  the  10  GHz 
band.  While  it  is  the  Commission's 
tentative  view  that  most  technical  issues 
are  addressed  by  the  current  rules,  there 
.8  one  specific  technical  issue  that 
warrants  some  attention  and  is  therefore 
discussed.  The  Commission  solicits 
comments,  however,  on  all  technical 
parameters  that  should  apply  to 
operations  at  24  GHz. 

1.  Licensing  and  Coordination  of  24 
GHz  Stations 

37.  With  one  exception,  incumbent 
licenses  have  been  granted,  by  waiver, 
on  an  area  wide  basis.  However,  nodal 
stations,  which  serve  as  the  central  or 
controlling  station  in  a  radio  system 
operating  on  point-to-multipoint 
frequencies,  must  be  specifically 
applied  for  by  licensees  and  authorized 
by  the  Commission.  See  47  CFR  101.3 
and  47  CFR  101.503.  This  could  be 
viewed  as  a  dual  licensing  situation  and 
may  not  be  necessary  or 
administratively  efficient.  §  101.103(d) 
of  the  Commission's  Rules  contains 
guidelines  for  the  current  frequency 
coordination  process  for  Fixed 
Microwave  Services,  while  §  101.509  of 
the  Commission's  Rules  sets  forth 
interference  protection  criteria  for  24 
GHz  licensees.  These  two  rule  sections 
have  similar  goals:  to  facilitate 
interference-free  operations,  to  ensure 
cooperation  among  licensees  to 
minimize  and  resolve  potential 
interference  problems,  and  to  obtain  the 
most  efficient  and  effective  use  of  the 
spectrum  and  authorized  facilities.  The 
Commission  intends  to  auction  the 
remaining  spectrum  in  geographic  areas 
and  believes  that  licensees  must  be 
assured  a  reasonable  and  effective  use  of 
their  own  areas,  while  equally 
protecting  the  interests  of  other 
licensees. 

38.  The  Commission  tentatively 
concludes  that  a  requirement  to 
coordinate  those  24  GHz  nodal  stations 
located  within  the  boundaries  of  a 
licensed  SMSA  or  other  geographic 


licensing  area  prior  to  putting  them  into 
operation  would  be  sufficient  to  achieve 
these  goals,  and  therefore  proposes  to 
replace  the  individual  licensing  of  nodal 
stations  with  a  coordination 
requirement.  Such  coordination  would 
be  required  with  co-channel  24  GHz 
licensees  in  adjacent  geographic  areas 
and  with  adjacent  rjiaimel  24  GHz 
licensees  in  adjacent  geographic  areas, 
as  well  as  the  same  or  overlapping  area. 
Based  on  propagational  characteristics 
at  24  GHz.  the  Comraiiision's 
information  on  planned  system 
configurations,  the  current  technical 
parameters  and  similar  distances 
adopted  in  Commission  proceedings 
regarding  other  microwave  bands,  the 
Commission  tentatively  concludes  that 
the  80  km  coordination  distance 
currently  specified  in  our  rules  appears 
to  be  too  large.  See  §  101.103(g)  and 
101.103(1)  of  the  Commission's  Rules, 
47  CFR  101.103(g).  lOl(i).  However,  the 
Commission  proposes  to  have  each 
licensee  coordinate  with  licensees  in 
other  relevant  areas  and  develop 
agreements  between  systems.  Instead  of 
specifying  a  fixed  distance,  the 
Commission  proposes  that  licensees 
coordinate  their  facilities  whenever 
their  facilities  have  line-of-sight  into 
other  licensees'  facilities  or  are  within 
the  same  geographic  area.  Under  the 
Commission's  proposal,  both  types  of 
coordination  must  be  successfully 
completed  before  operation  is 
permitted.  In  the  event  that  there  is  no 
24  GHz  licensee  immediately  available 
in  an  adjacent,  same  or  overlapping 
area,  the  licensee  must  be  prepared  to 
coordinate  its  stations  in  the  future  in 
order  to  accommodate  other  licensees  to 
ensure  cooperative  and  effective  use  of 
the  spectrum  in  each  area.  The 
Commission  solicits  comment  on  these 
coordination  procedures  and  criteria. 

39.  International  coordination  is  also 
an  issue  that  needs  to  be  addressed. 
While  no  specific  proposals  are  made  at 
this  time,  operations  at  24  GHz  in  the 
United  States  will  be  subject  to  any 
agreements  reached  with  Canada  and 
Mexico.  The  Commission  is  in  the 
process  of  holding  discussions  with 
these  countries  to  determine  the  types  of 
coordination  that  would  be  necessary. 

2.  RF  Safety 

40.  The  Commission  proposes  that 
licensees  and  manufocturers  be  subject 
to  the  RF  radiation  exposure 
requirements  specified  in  $$  1.1307(b), 
2.1091.  and  2.1093  of  the  Commission's 
Rules,  which  lists  the  services  and 
devices  for  which  an  environmental 
evaluation  must  be  performed.  See  47 
CFR  1.1307(b),  2.1091,2.1093.  See  also 
Guidelines  for  Evaluating  the 


Environmental  Effects  of 
Radiofr^uency  Radiation.  Report  and 
Order.  V'RF  Guidelines  Report  and 
Order").  6]  FR  41006  (August  7,  1996); 
First  Memorandum  Opinion  and  Order, 
62  FR  3232  (January  22,  1997):  and 
Second  Memorandum  Opinion  and 
Order,  62  FR  47960  (September  12, 
1997).  The  Commission  tentatively 
concludes  that  routine  environmental 
evaluations  for  RF  exposure  should  be 
required  in  the  case  of  fixed  operation, 
including  base  stations,  when  the 
effective  radiated  power  (ERP)  is  greater 
than  1 ,000  watts. 

41.  The  Commission  proposes  to  treat 
services  and  devices  in  the  24  GHz  band 
in  accordance  with  the  Commission's 
exposure  limits  in  OET  Bulletin  65, 
which  has  replaced  OST  Bulletin  No. 
65. 

£.  Competitive  Bidding  Procedures 

1.  Statutory  Requirements 

42.  The  Balanced  Budget  Act  of  1997 
amended  section  309(j)  of  the  Act  to 
require  the  Commission  to  award 
mutually  exclusive  applications  for 
initial  licenses  or  permits  using 
competitive  bidding  procedures,  with 
very  limited  exceptions.  Section 
309(|)(2)  exempts  from  auctions  licenses 
and  construction  permits  for  public 
safety  radio  services,  digital  television 
service  licenses  and  permits  given  to 
existing  terrestrial  broadcast  licensees  to 
replace  their  analog  television  service 
licenses,  and  licenses  and  construction 
permits  for  noncommercial  educational 
broadcast  stations  and  public  broadcast 
stations.  Thus,  if  not  exempted  by  the 
statute,  a  service  will  be  auclionable  if 
the  Commission  implements  a  licensing 
process  that  permits  the  filing  and 
acceptance  of  mutually  exclusive 
applications.  In  establishing  particular 
licensing  schemes  or  methodologies,  the 
Commission  is  required  to  consider  the 
public  interest  objectives  described  in 
section  309(j)(3). 

43.  Pursuant  to  section  309(i)(6)(E)  of 
the  Act,  the  Commission  has  an 
"obligation  in  the  public  interest  to 
continue  to  use  engineering  solutions, 
negotiation,  threshold  qualifications, 
service  regulations,  and  other  means  in 
order  to  avoid  mutual  exclusivity  in 
application  and  licensing  proceedings." 
In  the  Balanced  Budget  Act.  Congress 
highlighted  the  Commission's  obligation 
under  section  309(j)(6)(E)  by  referencing 
that  obligation  in  the  general  auction 
authority  provision.  The  Commission 
recently  sought  comment  on  whether 
that  reference  changes  the  scope  or 
content  of  the  Commission's  obligation 
under  section  309(j)(6)(E).  See 
Implementation  of  Sections  309(i)  and 


337  of  the  Communications  Act  of  1934 
as  Amended,  Notice  of  Proposed  Rule 
Making.  ("BBA  NPRM").  64  FR  23571 
May  3,  1999.  In  determining  whether  lo 
resolve  mutually  exclusive  applications 
for  licenses  in  the  24  GHz  band  through 
competitive  bidding,  I  he  Commission 
intends  to  adhere  to  any  conclusions  it 
reaches  in  the  Balanced  Budget  Act 
proceeding  regarding  the  scope  of  our 
auction  authority. 

44.  In  paragraphs  B  and  9,  supra,  the 
Commission  proposed  to  continue  the 
use  of  a  geographic  area  licensing 
scheme  for  the  24  GHr  band,  using  EAs 
instead  of  SMSAs.  Because  the 
Commission  has  tentatively  concluded 
that  it  would  serve  the  public  interest  to 
implement  a  licensing  scheme  under 
which  mutual  exclusivity  is  possible,  it 
also  tentatively  concludes  that  mutually 
exclusive  initial  applications  for  the  24 
GHz  band  must  be  resolved  through 
competitive  bidding.  The  Commission 
seeks  comment  on  this  tentative 
conclusion. 

2.  Incorporation  of  Part  1  Standardized 
Auction  Rules 

45.  In  the  Part  I  Third  Report  and 
Order,  the  Commission  streamlined  its 
auction  procedures  by  adopting  general 
competitive  bidding  rules  applicable  to 
all  auctionable  services,  and.  in  the 
same  proceeding,  issued  a  Second 
Further  Notice  of  Proposed  Rule  Making 
concerning  designated  entities  and 
attribution  rules,  among  other  issues. 
The  Commission  proposes  to  conduct 
the  auction  for  initial  licenses  in  the  24 
GHz  band  in  conformity  with  the 
general  competitive  bidding  rules  set 
forth  in  part  1.  subpart  Q  of  the 
Conunission's  rules,  and  substantially 
consistent  with  the  bidding  procedures 
that  have  been  employed  in  previous 
Commission  auctions.  Specifically,  the 
Commission  proposes  to  employ  the 
part  1  rules  governing  designated 
entities,  application  issues,  payment 
issues,  competitive  bidding  design, 
procedure  and  timing  issues,  and  anti- 
collusion.  These  rules  would  be  subject 
to  any  modifications  that  the 
Commission  adopts  in  relation  to  the 
Second  Further  Notice  of  Proposed  Rule 
Making.  The  Commission  seeks 
comment  on  this  proposal  and  on 
whether  any  of  our  part  1  rules  would 
be  inappropriate  in  an  auction  for  this 
service. 

3.  Provisions  for  Designated  Entities 

46.  The  Communications  Act 
provides  that,  in  developing  competitive 
bidding  procedures,  the  Commission 
shall  consider  various  statutory 
objectives  and  consider  several 
alternative  methods  for  achieving  them. 


Specifically,  the  statute  provides  that,  in 
establishing  eligibility  criteria  and 
bidding  methodologies,  the  Commission 
shall: 

promotle)  economir  opportunity  and 
competition  and  ensurfe)  that  new  and 
innovalivo  technologies  are  readily  accessible 
to  the  Anierii:an  people  by  avoiaiirg 
exr,es.sjve  concentration  of  license))  and  by 
disseminaUng  licenses  among  a  wide  variety 
of  appli(3nls.  including  small  businesses, 
rural  telephone  companies,  and  businesses 
owned  by  member.s  of  minority  groups  and 
women. 

47.  In  the  Competitive  Bidding 
Second  Memorandum  Opinion  and 
Order,  the  Commission  stated  that  it 
would  define  eligibility  requirements 
for  small  businesses  on  a  i;er\ice- 
specific  basis,  taking  into  account  the 
capital  requirements  and  other 
characteristics  of  each  particular  service 
in  establishing  the  appropriate 
threshold.  See  Implementation  of 
Section  309(i)  of  the  Communications 
Act — Competitive  Bidding.  Second 
Memorandum  Opinion  and  Order. 
["Competitive  Bidding  Second 
Memorandum  Opinion  and  Order"').  59 
FR  44272  (August  26.  1994).  The  Part  1 
Third  Report  and  Order,  while  it 
standardizes  many  auction  rules, 
provides  that  the  Commission  will 
continue  a  service-by-service  approach 
to  defining  small  businesses.  For  the  24 
GHz  band,  the  Commission  proposes  to 
adopt  the  definitions  the  Commission 
adopted  for  broadband  PCS  for  "small" 
and  "very  small "  businesses,  which  the 
Commission  also  adopted  for  2.3  GHz 
and  39  GHz  applicants.  See 
Implementation  of  Section  309(j)  of  the 
Commimications  Act — Competitive 
Bidding,  Fifth  Memorandum  Opinion 
and  Order,  59  FR  63210  (December  7. 
1994).  See  47  CFR  27.210(b)(1){2), 
101 .1 209(b)(1  )(i).  The  Commission 
tentatively  concludes  that  the  capital 
requirements  are  likely  to  be  similar  to 
the  capital  requirements  in  those 
services.  Specifically,  the  Commission 
proposes  to  define  a  small  business  as 
any  firm  with  average  aiuiual  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  S40  million.  For  entities 
who  qualify  as  a  small  business,  the 
Commission  proposes  to  provide  them 
with  a  bidding  credit  of  15%  See  47 
CFR  1.2110(e)(2)(iii). 

48.  The  Commission  observes  that  the 
capital  costs  of  operational  facilities  in 
the  24  GHz  band  are  likely  to  vary 
widely.  Accordingly,  the  Commission 
seeks  to  adopt  small  business  size 
standards  that  afford  licensees 
substantial  flexibility.  Thus,  in  addition 
to  its  proposal  to  adopt  the  general 
small  business  standard  the 
Commission  used  in  the  case  of 
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broadband  PCS,  2.3  GHz,  and  39  GHz 

licenses,  the  Commission  proposes  lo 
adopt  the  definition  for  very  small 
businesses  used  for  39  GHz  licenses  and 
for  the  PCS  C  and  F  block  licenses: 
businesses  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  S15  million.  For  entities 
who  qualify  as  a  very  small  business, 
the  Commission  proposes  to  provide 
them  with  a  bidding  credit  of  25%.  See 
47CFR1.2110(eK2)(ii). 

49.  The  Commission  seeks  comment 
on  the  use  of  these  standards  and 
associated  bidding  credits  for  applicants 
to  be  licensed  in  the  24  GHz  band,  with 
particular  focus  on  the  appropriate 
definitions  of  small  and  very  small 
businesses  as  they  relate  to  the  size  of 
the  geographic  area  to  be  covered  and 
the  spectrum  allocated  to  each  License. 
In  discussing  these  issues,  commenters 
are  requested  to  address  the  expected 
capital  requirements  for  services  in  the 
24  GHz  b^d.  Commenters  are  invited  to 
use  comparisons  with  other  services  for 
which  the  Commission  has  already 
established  auction  procedures  as  a 
basis  for  their  comments  regarding  the 
appropriate  definitions  for  small  and 
very  small  businesses. 

50.  The  Commission  seeks  comment 
hers  on  whether  there  are  any  actions 
specific  to  the  24  GHz  service  that 
should  be  taken  to  insure  that  this 
service  will  be  provided  in  rural  areas. 
Relatedly,  the  Commission  notes  that 
section  309())  requires  the  Commission 
to  "promote  •   •   *  economic 
opportunity  for  a  wide  variety  of 
applicants,  including  *   *   •  rural 
telephone  companies."  Consistent  with 
this  mandate,  the  Commission  seeks 
comment  on  whether  there  are  specific 
measures  that  should  be  taken  with 
respect  to  these  entities. 

Procedural  Matters 

A  Initial  Regulatory  Flexibility  Analysis 

51.  As  required  by  §603  of  the 
Regulatory  FlexibUity  Act  (RFA)  of 
1980,  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  small  entities  of  the 
policies  and  rules  proposed  in  this 
NPRM.  The  KFA  is  set  forth  in 
Appendix  A.  The  Commission  requests 
written  public  comment  on  the  IRFA.  In 
order  to  fulfill  the  mandate  of  the 
Contract  with  America  Advancement 
Act  of  1996  regarding  the  Final 
RegiJatory  Flexibility  Analysis,  the 
Commission  asks  a  number  of  questions 
in  out  IRFA  regarding  the  prevalence  of 
small  businesses  in  the  affected 
industries. 


52.  Comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  filed  in  this 
rulemaking  proceeding,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  Regulatory  Flexibility  Analysis. 
The  Consumer  Information  Bureau, 
Reference  Operations  Division,  shall 
.send  a  copy  of  this  NPRM,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  $  603(a)  of  the 
Regulatory  Flexibility  Act. 

B.  Comment  Dates 

53-55.  Pursuant  to  SS  1.415  and  1.419 
of  the  Commission's  rules,  47  CFR 
1.415, 1.419,  interested  parties  may  file 
comments  on  or  before  lanuary  19, 
2000.  and  reply  comments  on  or  before 
February  7,  2000.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  Report  and  Order,  63  PR 
24121  (May  1,  1998);  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  Memorandum  Opinion 
and  Order,  63  FR  56090  (October  21 , 
1998).  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally, 
interested  parties  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
interested  parties  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  they  must  file 
an  original  plus  nine  copies.  Interested 
parties  should  send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SW.  Washington,  DC 
20554.  with  a  copy  to  Howard 
Davenport,  Wireless 
Telecommunications  Bureau,  445  12th 
Street,  SW,  Washington,  DC  20554. 
Parties  are  also  encouraged  to  file  a  copy 
of  all  pleadings  on  a  3.5-inch  diskette  in 
Word  97  format. 

56.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 


of  the  message,  "got  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

57.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number. 

58.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street. 
SW.  Washington,  DC  20554. 

Ordering  Clauses 

59.  Accordingly,  these  actions  are 
taken  pursuant  to  sections  1,  4(i),  7,  301, 
303.  308  and  309(j)  of  the 
Communications  Act  of  1934, 47  LI,S.C. 
151,  154(1),  157,  301,  303,  308,  309(j) 
and  that  notice  is  hereby  given  of  the 
proposed  regulatory  changes  described, 
and  that  comment  is  sought  on  these 
proposals. 

60.  This  NPRM  is  hereby  adopted  and 
that  the  Commission's  Office  of  Public 
Affairs.  Reference  Operations  Division, 
shall  send  a  copy  of  this  NPRM, 
including  the  Initial  Regulatory 
Flexibility  Analysis  to  the  Chief  Coimsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 

§  603(a)  of  the  Regulatory  Flexibility  Act 
of  1980,  Public  Law  96-354.  94  Stat 
1164,  5  U.S.C.  601-612. 

List  of  Subjects 

47  CFR  1 

.administrative  practice  and 
procedure. 

47  CFR  2  and  101 

Commimications  equipment. 
Federal  Communications  Commisston. 
Msgalie  Roman  Salas. 

Secretary. 

Attachment — Initial  Regulatory 
FlexibUity  Analysis 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  and 
very  small  entities  of  the  policies  and 
rules  proposed  in  this  Notice  of 
Proposed  Rule  Making  (NPRM).  Written 
public  comments  are  requested  on  the 
IRFA.  Comments  must  Iw  identified  as 
responses  lo  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM. 
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Reason  for  Action 

This  rulemaking  is  being  initiated  to 
adopt  certain  licensing  and  service  nUes 
for  the  24  GHz  band,  to  auction  24  GHz 
spectrimi  not  used  by  Digital  Electronic 
Message  Service  (DEMS)  licensees 
relocated  from  the  18.82-18.92  and 
19.16-19.26  GHz  bands  (18  GHz  band) 
to  the  24.25-24.45  and  25.05-25.25  GHz 
bands  (24  GHz  band). 

Objectives 

The  Commission's  objectives  are:  (1) 
to  accommodate  the  introduction  of  new 
uses  of  spectrum  and  the  enhancement 
of  existing  uses:  and  (2)  to  facilitate  the 
awarding  of  licenses  to  entities  who 
value  them  the  most. 

Legal  Basis  for  Proposed  Rules 

The  proposed  action  is  authorized 
imder  the  Administrative  Procedure 
Act,  5  U.S.C.  553:  and  sections  1,  4(i). 
7.  301,  303,  308  and  309(j)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151,  154(1),  157. 
301,303,  308  and  309(j). 

Description  and  Estimate  of  Small 
Entities  Subject  to  the  Rules 

The  rules  will  affect  incumbent 
licensees  who  are  relocated  to  the  24 
GHz  band  fix)m  the  18  GHz  band  and 
applicants  who  wish  to  provide  services 
in  the  24  GHz  band. 

The  Conmiission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  24  GHz  band.  Therefore, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  Small 
Business  Administration  (SBA)  rules  for 
the  radiotelephone  industry  that 
provides  that  a  small  entity  is  a 
radiotelephone  company  employing 
fewer  than  1,500  persons.  The  1992 
Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  Information 
available,  shows  that  only  12 
radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  that  operated  during 
1992  had  1,000  or  more  employees.  'The 
Commission  believes  that  there  are  only 
two  licensees  in  the  24  GHZ  band  that 
will  be  relocated,  Teligent  and  TRW. 
Inc.  It  is  the  Commission's 
understanding  that  Teligent  and  its 
related  companies  have  less  than  1 ,500 
employees,  although  this  may  change  in 
the  future.  On  the  other  hand,  TRW  is 
not  a  small  entity.  The  Commission 
therefore  believes  that  only  one  licensee 
in  the  24  GHz  is  a  small  business  entity 
The  Commission  seeks  comment  on  this 
analysis.  In  providing  such  comment, 
commenters  are  requested  to  provide 
information  regarding  how  many  total 


and  small  business  entities  would  be 
relocated. 

The  proposals  also  affect  potential 
new  licensees  on  the  24  GHz  band. 
Pursuant  to  47  CFR  24.720(b),  the 
Commission  has  defined  "small  entity" 
for  Blocks  C  and  F  broadband  PCS 
licensees  as  firms  that  had  average  gross 
revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years.  This 
regulation  defining  "small  entity"  in  the 
context  of  broadband  PCS  auctions  has 
been  approved  by  the  SBA.  With  respect 
to  new  applicants  in  the  24  GHz  band, 
the  Commission  also  proposes  to  use  the 
small  entit>'  definition  adopted  in  the 
Broadband  PCS  proceeding.  With  regard 
to  "very  small  businesses"  the 
Commission  proposes  to  adopt  the 
definition  used  for  39  GHz  licenses  and 
for  the  PCS  C  and  F  block  licenses: 
businesses  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  S15  million. 

The  Commission  will  not  know  how 
many  licensees  will  be  small  or  very 
small  businesses  tmtil  the  auction,  if 
required,  is  held.  Even  after  that,  the 
Commission  will  not  know  how  many 
licensees  will  partition  their  license 
areas  or  disaggregate  their  spectrum 
blocks,  if  partitioning  and 
disaggregation  are  allowed.  In  view  of 
our  lack  of  knowledge  of  the  entities 
that  will  seek  24  GHz  licenses,  the 
Commission  therefore  assumes  that,  for 
piuposes  of  its  evaluations  and 
conclusions  in  the  Initial  Regulator)' 
Flexibility  Analysis,  all  of  the 
prospective  licensees  are  either  small  or 
very  small  business  entities. 

'The  Commission  invites  comment  on 
this  analysis. 

Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

Applicants  for  24  GHz  licenses  will  be 
required  to  submit  applications.  The 
Commission  requests  comment  on  how 
these  requirements  can  be  modified  to 
reduce  the  burden  on  small  entities  and 
still  meet  the  objectives  of  the 
proceeding. 

Significant  Alternatives  Minimizing  the 
Impact  on  Small  Entities  Consistent 
With  Stated  Objectives 

The  Commission  has  reduced  burdens 
wherever  possible.  To  minimize  any 
negative  impact,  however,  it  proposes 
certain  incentives  for  small  and  very 
small  eiitities  that  will  redound  to  their 
benefit.  These  special  provisions 
include  partitioning  and  spectrum 
disaggregation.  The  regulatory  burdens 
the  Commission  has  retained,  such  as 
filing  applications  on  appropriate  forms, 
are  necessary  in  order  to  ensure  that  the 
public  receives  the  benefits  of 


innovative  new  services  in  a  prompt 
and  efficient  manner.  The  Commission 
will  continue  to  examine  alternatives  in 
the  future  with  the  objectives  of 
eliminating  unnecessary'  regulations  and 
minimizing  any  significant  economic 
impact  on  small  entities.  The 
Commission  seeks  comment  on 
significant  alternatives  commenters 
believes  it  should  adopt. 

Federal  Rules  That  Overlap,  Duplicate, 
or  Conflict  With  These  Proposed  Rules 

None. 
IFR  Dnc.  99-32829  Filsd  12-17-99: 8:45  ami 
nuMG  CODE  «ns-«i-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(DA  No.  9»-2684.  MM  Dodwt  No.  S»-342, 
RM-9773] 

Radio  Broadcasting  Services;  Pearsall 
and  George  West,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

StiMMARY:  This  document  requests 
comments  on  a  Petition  for  Rule  Making 
filed  by  John  R.  Furr,  requesting  the 
substitution  of  Channel  281C1  for 
Channel  281A  at  Pearsall.  Texas,  and 
modification  of  the  authorization  for 
Chaimel  281A  to  specify  operation  on 
Channel  281C1.  To  accommodate  the 
substitution  at  Pearsall,  we  shall  also 
propose  the  substitution  of  Channel 
265A  for  Channel  281 A  at  George  West, 
Texas,  and  modification  of  the 
authorization  for  Channel  281 A 
accordingly.  The  coordinates  for 
Channel  281C1  at  Pearsall  are  28-44-52 
and  98-50-13.  The  coordfliales  for 
Channel  265A  at  George  West  are  28- 
24-26  and  98-10-05  Mexican 
concurrence  will  be  requested  for  the 
allotments  at  Pearsall  and  George  West. 
In  accordance  with  Section  1.420(g)  of 
the  Commission's  Rules,  we  shall  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  281C1  at  Pearsall 
DATES:  Comments  must  be  Bled  on  or 
before  January  24,  2000,  and  reply 
comments  on  or  before  February  8. 
2000. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington.  445  Twelfth 
Stieet.  SW.  DC  20554  In  addition  lo 
filing  comments  with  the  FCC. 
interested  parties  shoidd  serve  the 
petitioner's  counsel,  as  follows:  lohn  J. 
McVeigh.  12101  Blue  paper  Trail. 
Columbia.  Marvland  20036. 
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F0«  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMeNTARY  INFORMATKJN:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-342,  adopted  November  24, 1999, 
and  released  December  3,  1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street.  NW., 
Washington.  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805.  Provisions  of 
the  Regulatory  Flexibility  Act  of  1980 
do  not  apply  to  this  proceeding. 
Members  of  the  public  should  note  that 
from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  inrarmation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sobiect*  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Jolm  A.  Karouaos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  99-32802  Filed  12-17-99;  8:45  am] 
BtUMOCOOE  S712-S1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Pan  73 

[DA  No.  99-2686,  MM  Docket  No.  99-344, 
RM-9709] 

Radio  Broadcasting  Servlcaa; 
Lampasas  and  Leander,  TX 

AGENCY:  Federal  Communications 

Commission. 

actwn:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  Shamrock  Communications,  Inc. 
proposing  the  reallotoient  of  Channel 
255C1  from  Lampasas,  Texas,  to 
I^eander,  Texas,  as  that  community's 
first  local  service  and  modification  of  its 
license  for  Station  KJFK  to  specify 
Leander  as  its  community  of  license. 
The  channel  can  be  allotted  to  Leander 


in  compliance  with  the  Commission's 
Rules  at  the  licensed  site  for  Station 
KJFK.  The  coordiiutes  for  Channel 
255C1  at  Leander  are  30-43-34  NL  and 
97-59-23  WL. 

DATES:  Comments  must  be  Bled  on  or 
before  January  24,  2000,  and  reply 
comments  on  or  before  February  8, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Amelia 
L.  Brown,  Wilkinson  Barker  Knauer, 
LLP,  2300  N  Street,  N.W.,  Suite  700. 
Washington,  DC  20037. 

FOR  FURTHER  (NFORMAIXm  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-344,  adopted  November  24,  1999, 
and  released  E)ecember  3. 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
shotild  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper 
filing  procediu^s  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousoa, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-32803  Filed  12-17-99:  8:45  am) 
aHUNO  COOC  (71>-01-f 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Spocial  Programs 
Administration 

(Docket  No.  RSPA-99-5143,  N-99-4] 

49  CFR  Parts  106, 107,  and  171 

Regulatory  Rexiblllty  Act  Section  610 
and  Plain  Language  Reviews 

AGENCY:  Research  and  Spocial  Programs 
Administration  (RSPA),  DOT. 
action:  Notice  of  regulatory  review; 
request  for  comments. 

summary:  RSPA  requests  comments  on 
the  economic  impact  of  its  regulations 
on  small  entities.  As  required  by  the 
Regulatory  Flexibility  Act  and  as 
published  in  DOT'S  Semi-Annual 
Regulatory  Agenda,  we  are  analyzing 
the  rules  on  Rulemaking  and  Program 
Procedures  and  General  Information, 
Regulations,  and  Definitions  to  identiiy 
rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  sniall  entities.  We  also 
request  comments  on  ways  to  make 
these  regulations  easier  to  read  and 
understand. 

DATES:  Comments  must  be  received  by 
March  22,  2000. 

ADDRESSES:  Address  written  comments 
to  the  Dockets  Management  System, 
U.S.  Department  of  Transportation, 
Room  PL-401,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001.  Identify 
the  docket  number  RSPA-g9-5143  at 
the  beginning  of  your  comments  and 
submit  two  copies.  If  you  want  to 
receive  confirmation  of  receipt  of  your 
comments,  include  a  self-addressed, 
stamped  postcard.  You  can  also  submit 
comments  by  e-mail  by  accessing  the 
Dockets  Management  System  on  the 
Internet  at  "http://dms.dot.gov"  or  by 
fax  to  (202)  366-3753. 

The  Dockets  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays.  In  addition,  you  can  review 
comments  by  accessing  the  Dockets 
Management  System  at  "http:// 
dms.dot.gov." 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Gorsky.  Office  of  Hazardous 
Materials  Standards.  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation, 
telephone  (202)  366-8553;  or  Donna 
O'Berry.  Ofiice  of  Chief  Counsel. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
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Transportation,  telephone  (202)  366- 
4400. 

SUPPLEMENTARY  INFORMATION: 

I.  Section  610  of  the  Regulatory 
Flexibility  Act 

A.  Background  and  Purpose 

Section  610  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121).  requires 
agencies  to  conduct  periodic  reviews  of 
rules  that  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities.  The  purpose  of  the 
reviews  is  to  determine  whether  such 
rules  should  be  continued  without 
change,  amended,  or  rescinded, 
consistent  with  the  objectives  of 
applicable  statutes,  to  minimize  any 
significant  economic  impact  of  the  rules 
on  a  substantial  number  of  such  small 
entities. 

B.  Review  Schedule 

The  Department  of  Transportation 
(DOT)  published  its  Semiannual 
Regulatory  Agenda  on  November  22. 
1999.  Usting  in  Appendix  D  (64  FR 


64684)  those  regulations  that  each 
operating  administration  will  review 
under  section  610  during  the  next  12 
months.  Appendix  D  also  contains 
DOT'S  10-yoar  review  plan  for  all  of  its 
existing  regulations 

The  Research  and  Special  Programs 
Administration  (RSPA,  "wo")  has 
divided  its  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171  to 
180)  into  10  groups  by  subject  area. 
Each  group  will  be  reviewed  once  every 
10  years,  undergoing  a  two-stage 
process — an  Analysis  Year  and  a 
Section  610  Review  Year.  For  purposes 
of  these  reviews,  a  year  will  coincide 
with  the  fall-lo-fall  publication  schedule 
of  the  Semiannual  Regulator^'  Agenda. 
Thus.  Year  1  (1998)  began  in  the  fall  of 
1998  and  ends  in  the  fall  of  1999;  Year 
2  (1999)  begins  in  the  fall  of  1999  and 
egds  in  the  fall  of  2000;  and  so  on. 

During  the  Analysis  Year,  we  will 
analyze  each  of  the  rules  in  a  given 
year's  group  to  determine  whether  any 
rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities 
and.  thus,  requires  review  in  accordance 
with  section  610  of  the  Regulatory 
Flexibility  Act.  In  each  fall's  Regulatory 
Agenda,  we  will  publish  the  results  of 

RSPA  Section  610  Review  Plan 


the  analyses  we  completed  during  the 
previous  year.  For  rules  that  have  a 
negative  finding,  we  will  provide  a  short 
explanation.  For  parts,  subparts,  or 
other  discrete  sections  of  niles  that  do 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  we 
will  announce  that  we  will  be 
conducting  a  formal  section  610  review 
during  the  following  12  months. 

The  section  610  review  will 
determine  whether  a  specific  rule 
should  be  revised  or  revoked  to  lessen 
its  impact  on  small  entities.  We  will 
consider:  (1)  The  continued  need  for  the 
rule:  (2)  the  nature  of  complaints  or 
comments  received  from  the  public;  13) 
the  complexit>'  of  the  rule:  (4)  the  extent 
to  which  the  rule  overlaps,  duplicates, 
or  conflicts  with  other  federal  rules  or 
with  state  or  local  government  rules; 
and  (5)  the  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to   • 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
aH'ected  by  the  rule.  At  the  end  of  the 
review  year,  we  will  publish  the  results 
of  our  review. 

The  following  table  shows  the  10-year 
analysis  and  review  schedule: 


Year 


9  ... 

10  . 


Trtle 


Incident  reports 

Hazmat  Program  Procedures  General  Information. 
Regulations,  and  Definitions. 

Carnage  by  Rail  and  Highway  

Carnage  by  Vessel 

Radioactive  Matenals  

Explosives  Cylinders 

Shippers — General  Requirements  for  Shipments 
ar>d  Padogings. 

Specifications  for  Non-bulk  Packagings 

Specifk:ations  for  Bulk  Packagings  

Hazardous  Matenals  Table,  Special  Provisions. 
Hazardous  Materials  Communications.  Emer- 
gency Response  Information.  arxJ  Traink>g  Re- 
quirements. 

Carriage  by  Aircraft  


Regulatron 

Analysis 

§§171.15  and  171.16 _ 

Parts  106  and  107,  Part  171 

Parts  174  and  177 J „  _ 

1998 
1999 

2000 
2001 
2002 
2003 

2004 

2005 
2006 

2007 

N/A 
2000 

2001 

Part  176 , „. 

Parts  172.  173,  174.  ITS.  178. 177. 178 

Parts  172.  173,  174,  176.  177,  178  

Parts  172.  173.  178.  180 

2002 
2003 
2004 

Part  173 „ 

Part  178 „  „ 

2006 

Parts  178. 179, 180 -               _.„., 

Part  172 , 

Pan  175 

2007 
2008 

C.  Regulations  Under  Analysis 

During  Year  2  (1999),  the  Analysis 
Year,  we  will  conduct  a  preliminary 
assessment  of  the  rules  in  49  CFR  Parts 
106  and  107,  Rulemaking  and  Program 
Procedures,  and  Part  171,  General 
Information,  Regulations,  and 
Definitions. 

Part  106,  Rtdemaking  Procedures, 
includes  the  following  sections; 


Section 

Title 

106.1   

106.3  

Scope. 
l3elegations 

Section 

Title 

106.5  

Regulatory  dockets 
Records. 

Where  to  file  peti- 
tk>ns. 

106.7  

106.9  .._ 

Section 


106.11 
106.13  

106.15  

106.17  

106.19  „ 


General 

Initiation  of  njle- 
making. 

Contents  of  notices  of 
proposed  rule- 
maldng. 

PartkSpation  by  inter- 
ested persons. 

PeUtkHis  for  exten- 
sion of  time  to  com- 
ment 


rule 


106.21  '  Contents  of  wrinen 

commenls. 

106.23  „ 1  Consideration  ol  com- 
ments receiveo 


106.25  ... 

106.27  ... 
106^9  ... 

106.31  ._ 

106.33  ... 

106.35  ... 


Additional  nilemaking 
proceedings 

Heaiirigs. 

Adoption  ol  final 
rules. 

Petitions  for  rule- 
making. 

PiTKessing  of  peti- 
tion. 

Petitions  for  reconsid- 
eratkxi 


Section 

Trtle 

106.37 

106.38 
106.39 



Proceedings  on  peti- 
ticns  tor  reconsid- 

Appeals. 
Direct  final 

ruletnalongs 

Part  107.  Hazardous  Materials 
Program  Procedures,  includes  the 
foUowiog  subparts: 
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(5)  Tables  to  display  complex 
information  in  a  simple,  easy-to-read 
format. 

President  Clinton  issued  an  Executive 
Memorandum  on  June  1, 1998,  calling 
for  agencies  to  write  documents  using 
"easy-to-read  design  features."  To 
ensure  the  use  of  plain  language,  the 
President  directed  agencies  to  use  plain 
language  in  all  new  documents,  other 
than  regulations,  by  October  1, 1998, 
and  to  use  plain  language  in  all 
proposed  and  final  rulemakings 
published  in  the  Federal  Register  after 
January  1.  1999.  The  President  also 
directed  agencies  to  consider  rewriting 
existing  regulations  in  plain  language 
when  they  have  the  opportunity  and 
resources  to  do  so.  For  an  example  of  a 
rule  drafted  in  plain  language,  you  can 
refer  to  RSPA's  notice  of  proposed 
rulemaking  entitled  "Revised  and 
Clarified  Hazardous  Materials  Safety 
Rulemaking  and  Program  Proceduiss," 
which  was  published  December  11, 
1998  (63  FR  68624).  This  NPRM 
proposed  to  rewrite  part  106  and 
Subpart  A  of  part  107  in  plain  language 
and  to  create  a  new  part  105  that  would 
contain  definitions  and  general 
procedures.  We  are  currently  in  the 
process  of  evaluating  comments 
received  in  response  to  the  NPRM. 
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Subpart 

Title 

Subpart  A        

General  Provisions. 

Subpart  B  .- 

Exemptions 

Subpart  C  

Preemption— Pre- 

emption Determina- 

tions and  Waiver  of 

Preemption  Deter- 

minations. 

Subpart  D  

Enforcement— Com- 

pliance Orders  and 

Civil  Penalties, 

Criminal  Penalties. 

Injunctive  Action. 

Subpart  E _.... 

Designation  of  Ap- 

proval and  Certifi- 

cation Agencies. 

Subpart  F 

Registration  of  Cargo 

TanK  and  Cargo 

Tank  Motor  Vefiicle 

Manufacturers  and 

Repairers  and 

Cargo  Tank  Motor 

Vetikjle  Assem- 

blers. 

Sut)part  G 

Registration  of  Per- 
sons Who  Offer  or 

Transport  Haz- 

ardous Matenals. 

Sut)part  H 

Approvals.  Registra- 
tions, and  Submis- 

sions. 

Seclioo 

Title 

171.14  — 

Transitional  provi- 

sions for  imple- 

ments based  on 

the  UN  rec- 

ommendations. 

171.19  

Approvals  or  author- 

izations issued  by 

the  Bureau  of  Ex- 

plosives. 

171.20  

Submission  of  Exam- 

ination Reports. 

171.21  

Assistance  in  inves- 

tigations and  spe- 

cial studies. 

Notices 


Part  171.  General  Information, 
Regulations,  and  Definitions,  includes 
the  follo%ving  sections: 


Sectkm 

Tide 

171.1  

Purpose  and  scope. 
General  require- 
ments. 
Hazardous  waste. 

171i  ....„ 

171.3  

171.4  

Marine  pollutants. 
Control  numt)ers 

171.6  

171.7  

under  Paperwork 
Reduction  Act. 

171.8  

171.9  

viations. 
Rules  of  construction 

171.10  

171  11         .        .  .    „ 

Use  of  ICAO  Tech- 

171 12    

nical  Instrucborw. 
Import  and  export 

shipments 
Canadian  shipments 

and  packagings. 

171.12a  „ 

We  are  seeking  comments  on  whether 
any  requirements  in  Part  106. 107,  or 
1 71  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities "  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  under  50.000.  If  your 
business  or  organization  is  a  small 
entity  and  if  any  of  the  requirements  in 
Parts  106, 107,  or  171  have  a  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  comment 
to  explain  how  and  to  what  degree  these 
rules  affect  you,  the  extent  of  the 
economic  impact  on  your  business  or 
organization,  and  why  you  believe  the 
economic  impact  is  significant. 

n.  Plain  Language 

.4.  Background  and  Purpose 

The  National  Partnership  for 
Reinventing  Government  (NPR)  has 
recommended  that  the  federal 
government  develop  a  more  customer- 
oriented  approach,  particularly 
concerning  government  regulations  and 
publications.  The  NPR 
recommendations  suggest  that  agencies 
simplify  and,  as  appropriate,  rewrite 
rules  and  regulations  in  performance- 
based,  plain-language  formats. 

Plain  language  helps  readers  find 
requirements  quickly  and  understand 
them  easily.  Examples  of  plain  language 
techniques  include; 

(1)  Undesignated  center  headings  to 
cluster  related  sections  within  subparts. 

(2)  Short  words,  sentences, 
paragraphs,  and  sections  to  speed  up 
reading  and  enhance  understanding. 

(3)  Sections  as  questions  and  answers 
to  provide  focus. 

(4)  Personal  pronouns  to  reduce 
passive  voice  and  draw  readers  into  the 
writing. 


B.  Review  Schedule 

In  conjunction  with  our  section  610 
reviews,  we  will  be  performing  plain 
language  reviews  of  the  HMR  over  a  ten- 
year  period  on  a  schedule  consistent 
with  the  section  610  review  schedule. 
Thus,  our  review  of  parts  107  and  171 
imder  section  610  will  also  include  a 
plain  language  review  to  determine  if 
the  regulations  can  be  reorganized  and/ 
or  rewritten  to  make  them  easier  to  read, 
understand,  and  use.  We  encourage 
interested  persons  to  submit  draft 
regulatory  language  that  clearly  and 
simply  communicates  regulatory 
requirements,  and  other 
recommendations,  such  as  for  putting 
information  in  tables,  that  may  make  the 
regulations  easier  to  use. 

Issued  in  Washington,  DC  on  December  13, 
1999.  under  authority  delegated  in  49  CFR 
part  106. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety.  Research  and  Special 
Programs  Administration. 
IFR  Doc.  99-32888  Filed  12-17-99;  8:45  ami 
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OEPARTMErfT  OF  AORtCULTURE 

Forest  Service 

Southwestern  Region.  Arizona.  New 
Mexico.  West  Texas  and  Oklahoma 
Proposed  Projects  in  the  Agua/ 
Caballos  Analysis  Area.  Carson 
National  Forest,  Rio  Arriba  County,  NM 

AGENCY:  Forest  Service,  USDA. 
ACTKM:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  Carson  National  Forest, 
El  Rito  Ranger  District  is  preparing  a 
supplement  to  the  draft  environmental 
impactstatemeni  (DEIS)  to  disclose  new 
information  relevant  to  the  analysis  of 
proposed  projects  in  the  Agua/Caballos 
analysis  area.  Proposed  projects  include 
the  allocation  of  old  growth,  harvesting 
of  trees  for  sawtimber  and  forest 
products,  prescribed  burning,  thiiming, 
construction  of  new  roads  and 
reconstruction  or  closure  of  existing 
roads.  A  Notice  of  Intent  (NOI)  to 
prepare  an  environmental  impact 
statement  was  published  in  the  Federal 
Register  on  April  22.  1997  (62  FR 
195342).  A  Notice  of  Availability  for  the 
DEIS  was  published  in  the  Federal 
Register  on  February  19. 1999  (64  FR 
8356). 

After  further  verification  on  the 
ground.  Alternative  C  (the  preferred 
alternative)  was  found  to  have  more 
miles  of  new  road  construction,  and 
Alternatives  D  and  E  were  foimd  to  have 
more  miles  of  reconstruction,  than  what 
was  described  and  analyzed  in  the  DEIS. 
These  new  road  figures  are  expected  to 
change  the  effects  analyses  for 
alternatives  C-E.  especially  those 
associated  with  soils  and  watershed. 
The  supplement  will  disclose  the  new 
miles  of  road  construction  and 
reconstruction  for  alternatives  C-F  and 
any  environmental  consequences 
related  to  these  new  figures.  In  addition, 
the  supplement  will  add  a  new 


alternative  (Alternative  G)  and  its  effects 
to  the  analysis.  Alternative  G  is  being 
developed  in  response  to  comments 
received  from  the  pubUc  on  the  DEIS. 
DATES:  It  is  estimated  that  the 
supplement  will  be  completed  and 
distributed  by  the  end  of  January,  2000. 
A  45  day  comment  period  will  follow. 
The  final  envirotmiental  impact 
statement  is  estimated  to  be  released  in 
April.  2000. 

AOOflESSES:  The  supplement  will  be 
available  upon  request  from  the  Carson 
Forest  Supervisor's  Office.  208  Cruz 
Alta  Road,  Taos.  NM  87571.  Attn: 
Planning.  Comments  related  to  the 
supplement  can  be  sent  to  the  same 
address. 

Responsible  Official:  The  Forest 
Supenisor.  Carson  National  Forest,  is 
the  responsible  official  and  will  decide 
whether  or  not  projects  will  be 
implemented  by  the  Forest  Service  in 
the  Agua/Caballos  analysis  area.  If  so. 
the  Forest  Supervisor  will  decide  what 
projects  and  where,  how  and  when  they 
will  be  implemented. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Planner,  Carson  Forest 
Supervisor's  Office  (505)  758-6200. 

Dated:  Decemtwr  8, 1999. 
Gilbert  Vigil. 

Forest  Supervisor.  Carson  National  Forest. 
[FR  Doc.  99-32899  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Copper  Mountain  Resort  Trails  and 
Facilities  Improvements  Plan  White 
River  National  Forest— Summit 
County,  Colorado 

AGENCY:  Forest  Service.  USDA, 
ACTION:  Notice  of  intent  to  prepare  an 
Envirotmiental  Impact  Statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
anticipated  environmental  effects  of 
Copper  Mountain  Resort's  (CMR) 
proposed  Trails  and  FaciUties 
Improvements  Plan.  The  proposed 
development  includes  the  replacement 
and  upgrading  of  two  existing  lifts, 
development  of  two  new  lifts, 
expanding  on-mountain  snowmaking 
coverage,  creation  of  additional  skiing 


trails  and  glades,  the  renovation  and 
expansion  of  an  existing  oo-moimtain 
restaurant,  construction  of  a  snow- 
vehicle  maintenance  shop  with  fuel 
storage,  the  development  of  two  skier 
warming  facilities,  and  upgrading  one 
existing  ski  patrol  facility. 

The  agency  gives  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
individuals  may  become  aware  of  how 
they  may  participate  in  the  process  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the 
proposal  and  envirorunental  analysis 
should  be  received  by  January  21.  2000. 
ADDRESSES:  Send  written  comments 
concerning  this  proposal  to  Michael  Liu, 
Special  Project  Coordinator.  Dillon 
Ranger  District.  P.O.  BOX  620, 
Silverthome,  Colorado,  80498.  Fax:  970 
468-7735.  E-mail:  Uu_Mike/ 
r2_whiteriver®fs.fed.us. 
FOft  FURTHER  MFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Michael  Liu.  Special 
Project  Coordinator.  Dillon  Ranger 
DistiicI,  P.O.  BOX  620.  Silverthome. 
Colorado.  80498.  Phone:  970  262-3440. 
SUPPLEMENTARY  INFORMATKM:  The 
proposed  action  would  increase 
recreational  opportunities  at  Copper 
Mountain  Resort  while  remaining 
within  the  existing  Special  Use  Permit 
Boundary.  Presently,  alpine  skiing/ 
snowboarding  and  other  resort  activities 
are  provided  to  the  public  through  a 
Special  Use  Permit  (SUP)  issued  by  the 
U.S.  Forest  Service  and  administered  by 
the  White  River  National  Forest 
(WRNF).  Many  of  the  proposed  projects 
have  been  conceptually  approved 
through  previous  National 
Ennromnental  Policy  Act  analysis  of 
the  resort's  Master  Development  Plan. 

The  project  is  located  on  National 
Forest  System  lands  within  sections  29. 
30.  31,  and  32.  Township  6  South, 
Range  78  West,  sections  5.  6.  and  7. 
Township  7  South,  Range  78  West, 
section  25.  26.  35.  and  36.  Township  6 
South.  Range  79  West,  and  sections  1 . 
2, 11,  and  12.  Township  7  South.  Range 
79  West,  of  the  6th  Principal  Meridian. 

The  proposed  improvements  were 
found  to  be  generally  consistent  with 
the  White  River  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan]  and  Regional  Guide  direction.  It 
was  determined  that  a  non-significant 
Forest  Plan  amendment  may  be  required 
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to  meet  the  Visual  Quality  objective 
contained  within  the  Management 
Prescription  for  the  9A  Management 
Area.  The  proposed  improvements  are 
considered  necessary  in  light  of  current 
resort  deficiencies,  increased  visitation 
experienced  over  the  past  decade,  and 
projected  future  visitation.  The  ensuing 
analysis  will  provide  additional  site 
specific  detail  for  portions  of  the  MDP 
to  accommodate  changing  socio- 
economic and  environmental 
coosiderations,  and  may  modify 
previous  approvals  shown  in  the  MDP 
in  response  to  environmental  issues. 

Over  the  past  five  months,  a 
"Collaborative  Frontloaded  Interagency 
Process"  was  conducted  to  establish  a 
cooperative  dialogue  with  various  state, 
local,  and  federal  agencies  and  to  gamer 
their  input  to  the  preliminary  proposal. 
Additionally.  CMR  conducted  several 
public  forums  allowing  the  commimity 
an  opportunity  to  provide  input  to  the 
proposal  formulation  process. 

Purpose  and  Need:  Purpose  1:  To 
qualitatively  improve  Alpine  skiing  and 
snowboarding  opportunities  and  bring 
infrastructure  into  balance  with  current 
use  levels. 

A.  To  improve  quality,  distribution, 
and  circulation  of  intermediate  through 
expert  skiers  and  riders  by  enhancing 
access  to  and  from  less  accessible 
terrain. 

B.  To  enhance  teaching  facilities 
completing  the  learning  area,  and  to 
provide  an  atmosphere  responsive  to  the 
needs  of  beginning  level  guests. 

C.  To  increase  the  amount  of 
groomed,  gladed  terrain,  responding  to 
changing  skier/boarder  preferences, 
desires  for  these  types  of  terrain,  and 
develop  appropriate  management  of 
gladed  area  throughout  the  resort. 

D.  To  improve  the  balance  between 
skiable  terrain  and  existing  lift  capacity. 

E.  To  improve  circulation  and  address 
guest  expectations  for  reliable,  diverse, 
bigh-quality.  early-season  terrain. 
Additional  snowmaking  would  provide 
durable  coverage  on  high  traffic,  and 
exposed  areas. 

F.  To  increase  the  quantity,  and 
improve  the  quality  of  on-mountain 
seating,  improving  the  quality  of  the 
guest  experience,  increasing  the  range  of 
ser\'ices  provided,  and  minimizing  base 
area  congestion. 

Purpose  2:  To  improve  operational 
elficiencies  by  incorporating 
technological  innovations  and  through 
the  development,  renovation,  relocation, 
and  centralization  of  facilities. 

A.  To  provide  a  snow  vehicle 
maintenance  shop,  which  can  be  easily 
accessed  by  employees,  vehicles,  and 
materials  during  the  winter,  and  is 
located  closer  to  the  majority  of  the 


terrain  and  facilities  being  served. 
Development  of  a  new  facility  would 
allow  reallocation  of  the  existing  shop 
space  to  maintenance  of  the  rubber-tired 
fleet,  thus  maximizing  operational 
efficiencies.  A  more  centrally  located 
facility  would  increase  operational 
efficiencies,  and  increase  the  effective 
productivity  of  the  grooming  and 
maintenance  fleet. 

B.  To  upgrade  and  replace  aged 
infrastructure,  thereby  reducing 
maintenance  requirements,  increasing 
operational  efficiencies  and  reliability, 
meeting  guest  expectations,  and 
incorporating  modem  technologies. 

C.  To  install  underground 
snowmaking  infrastructure  on  trails 
currently  being  covered,  thereby 
reducing  risks  to  personnel,  decreasing 
labor  requirements,  and  incorporating 
current  technology  resulting  in  higher 
productivity. 

D.  To  provide  an  emergency  egress 
route  from  Copper  Bowl,  allowing  guest 
and  employee  egress  in  the  event  of  a 
lift  failure,  and  facilitating  rapid 
evacuation  of  patients  with  life- 
threatening  conditions.  To  provide  a  ski 
patrol  duty  station  in  the  Tucker 
Mountain  pod  sized  to  ensure  the 
appropriate  availability  of  emergency 
equipment  and  personnel. 

Pilose  3:  To  integrate  ski  area 
development  and  use  with  ecological 
principals  such  as  managing  habitats, 
water  resources,  forest  cover,  and 
connectivity  thus  maintaining  viable 
plant  and  animal  populations. 

A.  To  ensure  projects  are  designed 
and  implemented  to  maintain  functions 
and  values  of  critical  or  unique  habitats 
as  identified  by  resource  professionals. 

The  Proposed  Action:  The  proposed 
improvements  include:  the  replacement 
and  upgrading  of  two  existing  lifts 
(Alpine  and  Sierra),  development  of  two 
new  lifts  (one  on  Tucker  Mountain  and 
a  teaching  lift  in  the  Union  Creek  area), 
expanding  on-mountain  snowmaking 
coverage  by  approximately  400  acres, 
creation  of  additional  skiing  trails  and 
glades,  the  renovation  and  expansion  of 
an  existing  on-mountain  restaurant 
(Solitude  Station),  construction  of  a 
snow-vehicle  maintenance  shop  with 
fuel  storage,  the  development  of  two 
skier  warming  facilities,  and  upgrading 
one  existing  ski  patrol  facility. 

Preliminary  Issues:  Identified 
preliminary  issues  include  potential 
forest  fragmentation,  effects  to  wildlife, 
botanical  resources,  wetlands,  water 
quality,  mountain  hydrology,  and  the 
relationship  of  the  proposed  action  to 
future  development  of  adjacent  real 
estate. 

Public  Involvement:  Public  questions 
and  comments  regarding  this  proposal 


are  an  integral  part  of  this 
environmental  analysis  process. 
Comments  will  be  used  to  identify 
issues  and  develop  alternatives  to 
CMR's  proposal.  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

A  public  meeting  will  be  held  on 
lanuary  11,  2000  at  5:30  p.m.  in  the 
Summit  County  Commons  Building.  37 
County  Road  1005.  Frisco  Colorado.  The 
purpose  of  the  meeting  will  be  to 
provide  the  public  with  an  opportunity 
to  become  more  familiar  with  the 
proposal  and  to  ask  questions. 
Additional  information  may  also  be 
obtained  on  the  web  by  accessing:  http:/ 
/www.fs.fed.us/r2/whiteriver/ 
feading_room.html 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Part  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA.  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requestor  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
names  and  addresses  within  thirty  (30) 
days. 

Public  comments  are  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  September  2000  and  will  be  available 


for  public  review  at  that  time.  The 
comment  period  on  the  draft  EIS  viill  be 
•  45  days  from  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 
Register.  Completion  of  the  final  EIS  is 
anticipated  in  February  2001. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structiue 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  positions  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NBDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  the  completion  of 
the  final  EIS.  City  ofAngoon  v.  Model. 
803  f.2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final  EIS. 

In  the  Final  EIS.  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  received  during  the  comment 
period,  which  pertain  to  the 
environmental  consequences  discussed 
in  the  draft  EIS. 

Responsible  Official:  The  responsible 
official  is  Martha  Ketelle.  Forest 
Supervisor  for  the  White  River  National 
Forest.  The  responsible  official  will 
document  the  decision  and  reasons  for 
the  decision  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  36  CFR  part  215  or  part  251. 

Dated:  December  13.  1999. 
Mactiu  |.  Kelelle, 
Forest  Supervisor. 
White  Hiver  National  Forest. 
(FR  Doc.  99-32833  Filed  12-17-99:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC)  Advisory  Commltta 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  Western  Washington 
Cascades  PIEC  Advisor)-  Committee  will 
meet  on  January  19.  2000.  at  the  Mt. 
Baker-Snoqualmie  National  Forest 
Headquarters.  21905  64th  Avenue  West, 
in  Mountlake  Terrace.  WA.  The  meeting 
will  begin  at  9:00  a.m.  and  continue 
until  about  4:00  p.m.  Agenda  items  to  be 
covered  focus  around  orientation  and 
education  regarding  the  Finney 
Adoptive  Management  Area  (AMA)  and 
iivclude:  (1)  Issues  and  opportunities,  (2) 
agency  needs,  (3)  Chinook  Salmon  and 
Bull  "frout  recovery,  (4)  monitoring 
processes,  and  (5)  demographics.  The 
meeting  will  also  include  a  segment  of 
time  set  aside  to  discuss  other  relevant 
issues  such  as  recent  court  rulings,  the 
status  of  the  new  planning  regulations, 
the  status  of  the  national  roads  policy 
processes,  and  the  status  of  the  roadless 
area  issue. 

The  Provincial  Advisory  Committee 
provides  advice  regarding  ecosystem 
management  for  federal  lands  within  the 
Western  Washington  (^scades  Province. 
as  well  as  advice  and  recommendations 
to  promote  better  integration  of  forest 
management  activities  among  federal 
and  non-federal  entities.  The  Advisory 
Committee  is  a  key  element  of 
implementation  of  the  Northwest  Forest 
Plan. 

TOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions-regarding  this  meeting 
to  Penny  Sundblad.  Province  Liaison. 
USDA  Forest  Service.  Mt.  Baker- 
Snoqualmie  National  Forest.  Mt.  Baker 
Ranger  District.  2105  Stale  Route  20. 
Sedro-Woolley.  Washington  98284 
(360-856-5700.  Extension  321). 
(Authority:  5  U.S.C.  appendix) 

Dated:  December  14, 1999. 
Terry  OeGrow, 
.Acting  Forest  Supervisor. 
IFR  Doc  99-32832  Filed  12-17-99:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Souttiwest  Oregon  Province 
interagency  Executive  Committee 
(PIEC)  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACnON:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
January  6.  2000  at  the  Bureau  of  Land 
Management.  1300  Airport  Lane.  North 
Bond.  Oregon-  The  meeting  will  begin  at 
9:00  a.m.  and  continue  until  4:30  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Province  Advisory  Committee  (PAC) 
mission  and  improving  PAC 


effectiveness:  (2)  Water  Quality 
Management  Planning  update;  and  (3) 
Publir  Comment. 

FOR  FURTHER  INTORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Roger  Evenson.  Province  Advisor)' 
Committee  Coordinator.  USDA.  Forest 
Service.  Umpqua  National  Forest.  290O 
NW  Stewart  Parkwav.  Roseburg.  Oregon 
97470.  phone  (541)  957-3344. 

Dated:  December  14.  1999. 
Don  Oslby, 

Designated  Federal  Official. 
[FR  Dor..  90-32831  Filed  12-17-99:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Lower  Hamakua  Ditch  Watershed, 
County  of  Hawaii.  HI 

agency:  USDA  Nahiral  Resources 
Conservation  Service. 
ACTION:  Notice  of  availability  of  recoid 
of  decision. 

summary:  Kenneth  M  Kaneshiio. 
Responsible  Federal  Official  for  projects 
administered  under  the  provisions  of 
Public  Law  83-566  in  the  State  of 
Hawaii,  is  hereby  providing  notification 
that  a  record  of  decision  to  proceed  with 
the  installation  of  the  Lower  Hamakua 
Ditch  watershed  project,  signed 
November  1.  1999.  is  available. 

The  record  of  decision  documents  the 
intent  to  implement  Alternative  3 — 
Repair  and  Restoration  of  the  Lower 
Hamakua  DitrJi.  The  project  will 
provide  a  stable,  adequate,  and 
affordable  supply  of  agricultural  water 
to  farmers  and  other  agricultural 
producers  in  the  Lower  Hamakua  Ditch 
service  area.  The  improvements  will 
provide  structural  repair  and  reduce 
water  losses  along  the  Lower  Hamakua 
Ditch.  Twenty-two  of  the  24  wooden 
flumes  will  be  replaced  with  corrugated 
metal  pipe  or  inverted  pipe  siphons. 
Metal  I-beams  will  replace  the  rotting 
timber  supports.  In  the  open  ditch 
sections,  sediment  will  be  removed  and 
the  concrete  lining  will  be  repaired.  The 
diversion  structures  at  Kawainui, 
Alakahi.  and  Koiawe  streams  will  be 
repaired  and  modified  \o  prevent 
structural  failure,  reduce  maintenance 
requirements,  and  restore  30  percent  of 
base  streamflow  to  Waipio  Valley 
streams.  A  1-MG  reservoir  will  be 
installed  at  the  Honokaia  lateral.  The 
10-MG  Paauilo  Reservoir  will  be  lined 
Approximately  ten  lateral  distribution 
systems  will  be  repaired  or  installed. 
Hakalaoa  Falls  will  be  restored  through 
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the  repair  of  the  tunnel  behind  the  falls 
and  removal  of  the  temporary  flume 
structure.  A  Supervisory  Control  and 
Data  Acquisition  system  will  be 
implemented  to  allow  remote  data 
collection  and  operation  of  key 
components.  Technical  and  financial 
assistance  will  be  provided  to  Hamakua 
and  VVaipio  Valley  farmers  to 
implement  soil  and  water  conservation 
measures. 

The  record  of  decision  documents 
that  the  Lower  Hamakua  Ditch 
Watershed  project  uses  all  practicable 
means,  consistent  with  other  essential 
considerations  of  national  policy,  to 
meet  the  goals  established  in  the 
National  Environmental  Policy  Act.  The 
FEIS  has  been  prepared,  reviewed,  and 
accepted  in  accordance  with  the 
National  Environmental  Policy  Act. 

For  further  information  or  single 
copies  of  this  record  of  decision  contact 
Kenneth  M.  Kaneshiro.  State 
Conservationist.  Natural  Resources 
Conservation  Service,  300  Ala  Moana 
Blvd..  Room  4-118.  P.O.  Box  50004. 
Honolulu.  Hawaii.  96850.  Telephone 
80a-541-2600  ext.  100. 

[This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated.  November  1. 1999. 
KeniwfhM.  Kaneshiro. 
State  Conservationist. 

IFR  Doc.  99-32896  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-852] 

Notice  of  Rnal  Detennlnation  of  Sales 
at  Less  Ttian  Fair  Value:  Creatine 
Monohydrata  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  20,  1999. 
FOR  FURTHER  INFORMATION  COffTACT: 
Blanche  Ziv,  Rosa  Jeong.  or  Ryan 
Langan.  Import  Administratioo. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230:  telephone:  (202) 
482-4207.  (202)  482-3853.  and  (202) 
482-1279.  respectively. 


Final  Determination 

We  determine  that  creatine 
monohydrate  ("creatine")  from  the 
Peoples  Republic  of  China  ("PRC")  is 
being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV").  The  estimated  margins  of 
sales  at  LTFV  are  shown  in  the 
'Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act ").  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (April  1. 
1998). 

Case  History 

Since  the  preliminary  determination 
(64  FR  41375,  July  30,  1999).  the 
following  events  have  occurred: 

During  September  and  October  1999, 
we  conducted  verification  of  the 
questioimaire  responses  of  the 
respondents:  Blue  Science  International 
Trading  (Shanghai)  Co..  Ltd.  ("Blue 
Science"):  Nantong  Medicines  and 
Health  Products  Import  and  Export  Co.. 
Ltd.  d/b/a  Nantong  Foreign  Trade 
Corporation  Medicine  and  Health 
Products  Department  ("Nantong"); 
Shanghai  Desano  International  Trading 
Co..  Ltd.  ("Desano"):  Shanghai  Freemen 
International  Trading  &>.,  Ltd/Shanghai 
Greenmen  International  Trading  Co., 
Ltd.  ("Freemen");  Suzhou  Sanjian  Fine 
Chemical  CU>..  Ltd.  ("Sanjian");  and 
Tianjin  Tiancheng  Pharmaceutical  Co., 
Ltd.  ("Tiancheng").  We  also  verified 
information  provided  by  the  producers 
who  supplied  the  respondents  with  the 
subject  merchandise  during  the  POl, 
including  liangsu  Shuang  Qiang 
Chemical  Co.  and  Wuxian  Agricultural 
Chemical  Factory  (collectively  "SQ") 
and  several  other  producers  whose 
identities  have  been  treated  as  business 
proprietary  information  and  cannot  he 
publicly  summarized.  We  issued  reports 
on  our  findings  of  these  verifications 
during  October  and  November  1999. 

The  petitioner,  Pfanstiehl 
Laboratories,  Inc..  and  the  respondents 
filed  case  and  rebuttal  briefs  on 
November  17. 1999,  and  November  23. 
1999.  respectively.  On  November  29, 
1999,  the  Department  held  a  public 
hearing.  On  November  30, 1999, 
pursuant  to  the  Department's  request, 
the  petitioner  submitted  supplemental 


information  regarding  the  surrogate 
value  of  one  input.  On  December  1, 
1999,  the  respondents  commented  on 
the  supplemental  information. 

Scope  of  the  Investigation 

For  piu-poses  of  this  investigation,  the 
product  covered  is  creatine 
monohydrate.  which  is  commonly 
referred  to  as  "creatine."  The  chemical 
name  for  creatine  monohydrate  is  N- 
(aminoiminomethyD-N-melhylgycine 
monohydrate.  The  Chemical  Abstracts 
Service  ("CAS  ")  ref'stry  number  for  this 
product  is  6020-87-7.  Creatine 
monohydrate  in  its  pure  form  is  a  white, 
tasteless,  odorless  powder,  that  is  a 
naturally  occurring  metabolite  found  in 
muscle  tissue.  Creatine  monohydrate  is 
provided  for  in  subheading  2925.20.90 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS").  Although 
the  HTSUS  subheading  and  the  CAS 
registry  number  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  this  investigation 
("POl")  is  July  1  through  December  31, 
1998.  which  corresponds  to  each 
exporter's  two  most  recent  fiscal 
quarters  prior  to  the  filing  of  the 
petition. 

Nonmarket  Economy  Country  and 
Market  Oriented  Industry  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  ( "NME") 
country  in  all  past  antidumping 
investigations.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China,  63  FR  72255  (December  31. 
1998)  ["Mushrooms").  Under  section 
771(1B)(C)  of  the  Act,  this  NME 
designation  remains  in  effect  until  it  is 
revoked  by  the  Department. 

The  respondents  in  this  investigation 
have  not  requested  a  revocation  of  the 
PRCs  NME  sUtus  and  no  further 
information  has  been  provided  that 
would  lead  to  such  a  revocation. 
Therefore,  we  have  continued  to  treat 
the  PRC  as  an  NME  in  this  investigation. 

Separate  Rales 

All  responding  exporters  have 
requested  separate,  company-specific 
antidumping  duty  rates.  Blue  Science 
has  stated,  and  we  verified,  that  it  is  a 
trading  company  which  is  wholly- 
owned  by  persons  in  Hong  Kong. 
Therefore,  in  accordance  with  our  past 
practice,  we  determine  that  this  exporter 
qualifies  for  a  separate  rate.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 


at  Less  Than  Fair  Value:  Disposable 
Pocket  Lighters  From  the  People's 
Republic  of  China,  60  FR  22359.  22360 
(May  5,  1995).  The  other  responding 
exporters  have  stated,  and  we  verified, 
that  they  are  privately  owned 
companies  with  no  element  of 
government  ownership  or  control. 

The  Department's  separate  rate  test  is 
not  concerned,  in  general,  with 
macroeconomic/  border-type  controls. 
e.g..  export  licenses,  quotas,  and 
minimum  export  prices,  particularly  if 
these  controls  are  imposed  to  prevent 
diunping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value.  62  FR  61754, 
61757  (Nov.  19,  1997);  Tapered  Boiler 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Heview,  62  FR  61276.  61279  (Nov.  17, 
1997);  and  Honey  from  the  Peoples 
Republic  of  China:  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value,  60  FR  14725.  14726  (March  20. 
1995). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  tie  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  (May  6.  1991)  {"Sparklers"), 
as  modified  by  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2. 1994). 
Under  the  separate  rates  criteria,  the 
Department  assigns  separate  rates  in 
NME  cases  only  if  the  respondents  can 
demonstrate  the  absence  of  both  de  jure 
and  de/ocfo  governmental  control  over 
export  activities. 

1 .  Absence  ofDe  lure  Control 

The  respondents  have  placed  on  the 
record  a  ntunber  of  dociunents  to 
demonstrate  absence  of  de  jure 
government  control,  including  the 
"Foreign  Trade  Law  of  the  People's 
Republic  of  China"  and  the  "Company 
Law  of  the  People's  Republic  of  China." 

The  Department  has  analyzed  these 
laws  in  prior  cases  and  found  that  they 
establish  an  absence  of  de  jure  control. 
See,  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China,  60  FR  54472  (l3ctober  24,  1995): 
see  also  Notice  of  Final  Results  of  New 


Shipper  Review:  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China,  64  FR  27961  (May  24. 1999).  We 
have  no  new  information  in  this 
prtx;eeding  which  would  cause  us  to 
reconsider  this  determination. 
Accordingly,  we  determine  that,  within 
the  creatine  industry,  there  is  an 
absence  of  de  jure  government  control 
over  export  pricing  and  marketing 
decisions  of  firms. 

2.  Absence  ofDe  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  tmiformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See,  e.g..  Sparklers.  Therefore, 
the  Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

As  discussed  in  the  preliminary 
determination,  the  responding  exporters 
claim  to  have  the  autonomy  to  set  prices 
at  whatever  level  they  wish  through 
independent  price  negotiations  with 
their  foreign  customers  without 
government  interference.  During 
verification,  our  examination  of 
correspondence  and  sales 
documentation  revealed  no  evidence 
that  any  of  the  responding  exporters" 
export  prices  are  set,  or  are  subject  to 
approval  by,  any  governmental 
authority.  Based  on  our  review  of 
written  agreements  and  contracts,  it 
appears  that  these  ^porters  have  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements  independent  of 
any  government  authority.  Moreover. 
we  have  determined  that  the  responding 
exporters  have  autonomy  from  the 
central  government  in  making  decisions 
regarding  the  appointment  of 
management.  Finally,  based  on  our 
examination  of  financial  records  and 
punzhase  invoices,  we  have  concluded 
that  the  responding  exporters  retained 
proceeds  from  their  export  sales  and 
made  independent  decisions  regarding 
disposition  of  profits  and  financing  of 
losses. 

This  information  supports  a  finding 
that  there  is  an  absence  of  de  facto 
governmental  control  of  the  export 
fimctions  of  Desano.  Freemen.  Nantong, 
Sanjian  and  Tiancheng.  Consequently, 
we  determine  that  the  responding 
exporters  in  this  investigation  should  be 
assigned  individual  dumping  margins. 

PRC-Wide  Rate 

As  stated  in  the  preliminary 
determination,  information  on  the 


record  of  this  investigation  indicates 
that  there  may  be  producers  and 
exporters  of  the  subject  merchandise  in 
the  PRC  in  addition  to  the  companies 
participating  in  this  investigation.  Also. 
U.S.  import  statistics  indicate  that  the 
total  quantity  of  U.S.  imports  of  creatine 
btim  the  PRC  is  greater  than  (he  total 
quantity  of  creatine  exported  to  the 
United  States  as  reported  by  all  PRC 
creatine  exporters  that  submitted 
responses  in  this  investigation.  Given 
this  discrepancy,  it  appears  that  not  all 
PRC  exporters  of  creatine  responded  to 
oiu  questioimaire.  Accordingly,  we  are 
applying  a  single  antidumping  deposit 
rate--the  PRC-wide  rate — to  all 
exporters  in  the  PRC,  other  than  those 
specifically  identified  below  under  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice.  We 
apply  this  single  rate  based  on  our 
presumption  that  the  export  activities  of 
the  companies  that  failed  to  respond  to 
the  Department's  questionnaire  are 
controlled  by  the  PRC  government  See. 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  from  the 
People's  Republic  of  China.  61  FR  19026 
(April  30,  1996)  ("Bicycles"). 

Use  of  Facta  Available 

-  As  explained  in  the  preliminary 
determination,  the  PRC-wide 
antidiunping  rate  is  based  on  adverse 
facts  available,  in  accordance  with 
Section  776  of  the  Act.  Section  776(a)(2) 
of  the  Act  provides  thai  "if  an  interested 
party  or  any  other  person — (A) 
withholds  information  that  has  been 
requested  by  the  administering 
authority  or  the  Commission  under  this 
title.  (B)  fails  to  provide  such 
information  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  maimer  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782. 
(C)  significanUy  impedes  a  proceeding 
under  this  tide,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  792(i), 
the  administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d).  use  the  facts  otherwise  available 
in  reaching  the  appUcable 
determination  under  this  tide. "  Use  of 
facts  available  is  warranted  in  this  case 
because  the  exporters  other  than  those 
imder  investigation  have  failed  to 
respond  to  the  Department's 
questionnaire. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
The  exporters  that  decided  not  to 
respond  in  any  form  to  the  E>epartment"s 
questionnaire  failed  to  act  to  the  best  of 
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their  ability  in  this  investigation. 
Further,  absent  a  response,  we  must 
presume  government  control  of  these 
and  all  otber  PRC  companies  for  which 
we  cannot  make  a  separate  rates 
determination.  Thus,  the  Department 
has  determined  that,  in  selecting  from 
among  the  facts  otherwise  available,  an 
adverse  inference  is  warranted. 

As  adverse  fiacts  available,  we  are 
assigning  the  highest  margin  in  the 
petition.  153.70  percent,  which  is  higher 
than  any  of  the  calculated  margins. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information."  such 
as  the  petition,  the  Department  shall,  to 
the  e.xtent  practicable,  corroborate  that 
information  from  independent  sources 
reasonably  at  the  Department's  disposal. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  (1994)  ("SAA").  sUtes  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870.  As  discussed  in 
the  preliminary  determination,  we 
determine  that  the  calculations  set  forth 
in  the  petition  have  proliative  value.  See 
also  Comment  2. 

In  addition  to  the  PRC-wide  rate,  we 
have  also  used  partial  facts  available  in 
calculating  the  dumping  margins  for 
two  responding  exporters.  As  discussed 
below  in  comment  2.  certain  producers 
which  supplied  the  subject  merchandise 
Blue  Science  and  Freemen  did  not 
provide  complete  factors  of  production 
information.  We  find  that  neither  Blue 
Science,  Freemen,  nor  the  suppliers  in 
question  have  cooperated  to  the  best  of 
their  abilities  in  providing  complete 
factors  of  production  information. 

Accordingly,  as  adverse  facts 
available,  we  have  applied  a  margin  of 
153.70  percent,  the  highest  margin  from 
the  petition,  to  those  sales  for  which 
factor  information  was  not  provided  (see 
Comment  2). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Blue  Science, 
Desano,  Freemen,  Nantong,  Sanjian  and 
Tiancheng  to  the  United  States  were 
made  at  LTFV.  we  compared  the  export 
price  ("EP")  to  the  normal  value  ("NV"). 
as  described  in  the  "Export  Price  '  and 
"Normal  Value"  sections  of  this  notice, 
below.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
EPs  to  weighted-average  NVs. 

Export  Pries 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 


was  sold  directly  to  unafiiliated 
customers  in  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  appropriate.  We 
calculated  EP  ba.sed  on  packed  c.i.f.  or 
c&f  prices  to  the  first  unafiiliated 
purchaser  in  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  (gross  unit  price)  for 
billing  adjustments,  inland  freight  from 
the  planty  warehouse  to  port  of  exit, 
brokerage  and  handling  in  the  PRC, 
marine  insurance  and  ocean  freight. 
Because  certain  domestic  brokerage  and 
handling,  marine  insurance,  and  inland 
freight  were  provided  by  NME 
companies,  we  valued  those  charges 
using  surrogate  rates  from  India  (see 
"Normal  Value"  section  for  further 
discussion).  In  addition,  we  made 
corrections  for  certain  clerical  errors 
found  at  verification  (see  calculation 
memoranda  for  individual  respondents). 

Normal  Value 

1  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  an  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME.  and  (2)  are  significant 
producers  of  comparable  merchandise. 
The  Department  has  determined  that 
India,  Pakistan.  Sri  Lanka,  Egypt, 
Indonesia,  and  the  Philippines  are 
countries  comparable  to  the  PRC  in 
terms  of  overall  economic  development 
[see  memorandum  6^m  Jeff  May, 
Director,  Office  of  Policy,  to  Susan 
Kuhbach.  Senior  Director,  AD/CVD 
Enforcement,  Office  1,  March  26, 1999). 
Moreover,  we  have  determined  that  both 
India  and  Indonesia  are  significant 
producers  of  comparable  merchandise. 
As  discussed  in  the  preliminary 
determination,  although  we  have  no 
information  to  indicate  that  India  and 
Indonesia  produce  creatine,  they  do 
produce  other  products  within  the  same 
customs  heading  and  other  fine 
chemicals  with  nutritional 
characteristics. 

For  purposes  of  our  final 
determination,  we  have  continued  to 
rely  on  India  as  our  primary  surrogate 
country  for  this  investigation.  Because 
India  is  frequently  used  as  a  surrogate 
in  cases  involving  the  PRC,  its  use  in 
this  proceeding  enhances  predictability, 
one  of  the  Department's  goals  in 
administering  the  NME  provisions  [see 
preamble  to  proposed  19  CFR  S  351.408, 
61  FR  7308,  7344  (February  27, 1996)). 
Also,  India  produces  and  exports  more 
merchandise  than  Indonesia  under 
United  National  Standard  International 


Trade  Classification  Revised  number 
514.82,  "carboxvRmide-function 
compounds  (including  saccharin  and  its 
salts)  and  imine-function  compounds," 
the  heading  which  includes  creatine. 
Thus,  we  have  relied  primarily  on 
Indian  values  to  calculate  NV.  When 
Indian  values  were  not  available  or 
determined  to  be  aberrational,  we  used 
Indonesian  values. 

2.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
companies  in  the  PRC  which  produced 
creatine  for  the  responding  exporters 
during  the  POI. 

To  calculate  NV,  the  verified  per-unit 
factor  quantities  were  multiplied  by 
publicly  available  surrogate  values.  We 
then  added  amounts  for  labor,  overhead, 
selling,  general  and  administrative 
expenses  (including  interest)  ("SGJLA"), 
profit,  and  packing  expenses  incidental 
to  placing  the  merchandise  in  packed 
condition  and  ready  for  shipment  to  the 
United  States. 

We  calculated  NV  based  on  the  same 
methodology  used  in  the  preliminary 
determination.  In  addition,  we  made 
corrections  for  certain  clerical  errors 
found  at  verification  (see  calculation 
memoranda  for  individual  respondents). 

3.  Surrogate  Values 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  Where  a 
producer  did  not  report  the  distance 
between  the  material  supplier  and  the 
factory,  as  facts  available,  we  used 
either  the  distance  to  the  nearest  seapori 
(if  an  import  value  was  used  as  the 
surrogate  value  for  the  factor)  or  the 
farthest  distance  reported  for  a  supplier. 
Where  distances  were  reported,  we 
added  to  Indian  and  Indonesian  c.i.f. 
surrogate  values  a  surrogate  freight  cost 
using  the  shorter  of  the  reported 
distances  from  either  the  closest  PRC 
port  to  the  PRC  factory,  or  from  the 
domestic  supplier  to  the  factory.  This 
adjustment  is  in  accordance  with  the 
Court  of  Appeals  for  the  Federal 
Circuit's  decision  in  Sigma  Corp.  v. 
United  States.  117  F.3d  1401  (Fed.  Cir. 
1997). 

For  those  values  not 
contemporaneous  with  the  POI  and 
quoted  in  a  foreign  currency,  we 
adjusted  for  inflation  using  wholesale 
price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 

(1)  Material  Inputs:  Many  of  the 
inputs  in  the  production  and  packing  of 


creatine  are  considered  business 
proprietary  data  by  the  respondents. 
Thus,  we  are  unable  to  discuss 
individual  inputs  in  this  notice.  In 
general,  the  chemical  inputs  were 
valued  using  data  reported  in  the 
following  sources:  Monthly  Statistics  of 
the  Foreign  Trade  of  India,  the  Indian 
publication  Indian  Chemical  Weekly 
("ICW")  and  Monthly  Statistics  of  the 
Foreign  Trade  of  Indonesia.  For  a 
complete  analysis  of  surrogate  values, 
see  "Factors  of  Production  Valuation" 
memoranda  dated  July  22, 1999  and 
December  13, 1999. 

(2)  Labor  We  valued  labor  using  the 
method  described  in  1 9  CFR 

§  351.408(c)(3). 

(3)  Electricity:  To  value  electricity,  we 
used  the  1995  electricity  rates  reported 
in  the  publication  Energy  Prices  and 
Taxes.  4th  quarter  1998.  We  based  the 
value  of  coal  on  prices  reported  in 
Energy  Prices  and  Taxes.  2nd  quarter 
1998. 

(4)  Overhead,  SG6-A  and  Profit:  We 
based  factory  overhead,  SGiA,  and 
profit  on  the  financial  statements  of 
Sanderson  Industries.  Ltd. 
("Sanderson"),  an  Indian  chemical 
producer  [see  comments  1  and  4). 

(5)  IrUand  Freight:  To  value  truck 
freight  rates,  we  used  price  quotes 
obtained  by  the  Department  from  Indian 
truck  fiBight  companies  in  November 
1999.  For  inland  water  transportation, 
we  valued  boat  and  baxge  transportation 
using  the  surrogate  values  provided  in 
an  August  1993  cable  bom  the  US 
Embassy  Bombay.  With  regard  to  rail 
freight,  we  based  our  calculation  on 
price  quotes  obtained  by  the  Department 
from  an  Indian  rail  freight  company  in 
November  1999. 

(6)  Packing  Materials:  For  packing 
materials  we  used  import  values  frx)m 
the  Monthly  Foreign  Trade  Statistics  of 
India:  Volume  II  Imports. 

(7)  Brokerage  and  Handling:  To  valye 
foreign  brokerage  and  handling,  we 
relied  on  public  information  reported  in 
the  case  record  for  a  new  shipper  review 
of  stainless  wire  rod  from  India.  See 
Certain  Stainless  Steel  Wire  Rod  From 
India:  Preliminary  Results  of 
Antidumping  Duty  Administrative  and 
New  Shipper  Reviews.  63  FR  48184 
(Sept.  9,  1998). 

(8)  Marine  Insurance:  For  marine 
insurance,  we  used  public  information 
collected  for  Tapered  Roller  Bearing 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  the  PRC:  Final  Results 
of  1996-1997  An  tidumping 
Administrative  Review.  63  FR  63842, 
63847  (Nov.  17,  1998)  VTRBs-lO-), 
which  was  obtained  through  queries 
made  directly  to  an  international  marine 
insurance  provider. 


(9)  Oceon  Freight:  For  ocean  freight, 
we  relied  on  public  information  used  in 
TRBs-10,  which  was  obtained  through 
queries  made  directly  to  an 
international  freight  provider. 

Critical  Circumstances 

In  the  preliminary  determination,  we 
found  that  critical  circumstances, 
within  the  meaning  of  section  733(e)(1) 
of  the  Act,  exist  for  Desano,  Freemen 
and  all  other  PRC  exporters  except  Blue 
Science,  Nantong,  Sanjian  and 
Tiancheng.  Oiu  decision  was  based  on 
the  analysis  of  shipment  data  submitted 
by  the  respondents  and  available  import 
statistics,  as  well  as  evidence  of 
importer  knowledge  of  dumping  and  the 
likelihood  of  resultant  material  injury. 
As  discussed  in  the  preliminary 
determination,  the  Department  normally 
considers  margins  of  25  percent  or  more 
and  a  preliminary  International  Trade 
Conunission  ("ITC")  determination  of 
material  injury  sufficient  to  impute 
knowledge  of  dumping  and  the 
likelihood  of  resultant  material  injury. 

In  the  final  determination,  Desano's 
calculated  dumping  margin  is  less  than 
25  percent.  Therefore,  because  there  is 
no  longer  sufficient  evidence  to  impute 
knowledge  of  dumping,  we  have 
reversed  our  preliminary  finding  of 
critical  circumstances  for  Desano.  With 
regard  to  other  exporters,  no  new 
information  has  been  provided  to 
warrant  a  reconsideration  of  our  finding. 
Therefore,  we  have  determined  that 
critical  circumstances  exist  for  Freemen 
and  all  other  PRC  exporters  except  Blue 
Science,  Desano,  Nantong.  Sanjian  and 
Tiancheng. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  soiu-ce 
documents  provided  by  respondents. 

Interested  Party  Commenb 

Comment  1:  Surrogate  Value  for 
Overhead.  SGB'A  and  Profit 

Blue  Science.  Freemen.  Nantong,  SQ 
and  Sanjian  argue  that  the  Department 
should  reject  the  data  used  in  the 
preliminary  determination  to  calculate 
factory  overhead,  SGItA,  and  profit.  The 
respondents  argue  that  these  data  from 
the  Reserve  Bank  of  India  Bulletin 
("RBI")  are  stale  and  unreliable  because 
they  relate  to  1992-1993  and  include 
data  drawn  bom  an  aggregation  of  over 
600  companies  bom  dissimilar 
industries.  The  respondents  claim  that 


the  Department  has  rejected  the  use  of 
RBI  data  in  past  cases  for  these  same 
reasons  (see,  e.g..  Tapered  Roller 
Bearing  and  Parts  Thereof  Firushed  and 
Unfinished,  from  the  PRC:  Final  Results 
of  Antidumping  Administrative  Review. 
62  FR  6189.  6206  (Feb.  11,  1997)  and 
Pure  Magnesium  from  the  PRC.  63  FR 
3085  (Jan.  21,  1998)  [■■Magnesium")). 

Instead,  the  respondents  urge  the 
Department  to  use  the  financial 
statement  of  an  Indian  producer  of  bulk 
drugs,  Kopran  Limited  ("Kopran"),  to 
derive  overhead,  SG4A.  and  profit. 
While  Kopran  does  not  produce 
creatine,  the  respondents  assert  thai  it  is 
in  the  same  general  industry  category  as 
creatine  and,  thus,  Kopran 's  experience 
is  more  comparable  to  the  experience  of 
PRC  creatine  producers. 

In  the  alternative,  the  respondents 
argue  that  the  Department  should  use 
the  data  bom  Sanderson,  an  Indian 
producer  of  sulfuric  acid  and  other 
chemicals.  Sanderson's  ratios  were  used 
in  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Persulfates  from  the  PRC.  61  FR  68232 
(Dec,  27.  1996)  [-Pei^ulfates 
(PreliminaryD  (Sanderson's  data  were 
not  used  for  the  final  determination)  In 
that  case,  according  to  the  respondents, 
the  Department  selected  Sanderson's 
industry-specific  data  over  the  broad- 
based  RBI  data. 

The  petitioner  contends  that  the 
Department  should  continue  to  use  the 
RBI  ratios  used  in  the  preliminary 
determination.  The  petitioner  argues 
that  the  financial  data  of  both  Kopran 
and  Sanderson  are  inappropriate 
because  neither  company  produces 
creatine.  Moreover,  use  of  this  data 
would  be  contrary  to  the  Department's 
practice  of  using  publicly  available 
statistical  averages  rather  than  relying 
on  company-specific  data.  See  TRBs-10. 
Where  the  Department  has  relied  on  the 
financial  data  from  a  single  producer  or 
the  average  of  a  small  group  of  surrogate 
producers,  the  petitioner  contends  that 
the  producers  involved  have  been 
producers  of  the  like  merchandise  (see. 
e.g..  Mushrooms:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  PRC.  60  FR 
61964  (Nov.  20,  1997):  Fres/lwofer 
Crawfish  Tail  Meat  from  the  PRC.  62  FR 
41347  (Aug.  1.  1997)). 

Concerning  Persulfates  (Preliminary!, 
the  petitioner  contends  that  the 
Department  used  company-specific 
information  in  that  case  only  after 
extensive  information  was  placed  on  the 
record  concerning  the  specific 
production  processes  of  the  Indian 
chemical  producers.  In  the  present  case, 
according  to  the  petitioner,  no  such 
evidence  exists  with  respect  to  the 
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production  processes.  The  petitioaer 
adds  that  tlie  respondents'  "cherry- 
picking"  one  particular  Indian  company 
is  inherently  unreliable. 

Department's  Position 

It  is  the  Department's  preference, 
where  information  is  available,  to  derive 
the  overhead.  SG&A  and  profit  values 
&om  producers  of  merchandise  that  is 
identical  or  comparable  to  the  subject 
merchandise.  See  section  351.408(c)(4) 
of  the  Department's  regulations.  Because 
the  RBI  data  cover  a  wide  range  of 
industries,  and  because  we  now 
information  relating  to  a  producer  of  a 
narrower  category  of  products  which 
includes  comparable  merchandise,  we 
have  determined  that  it  would  be 
inappropriate  to  rely  on  the  RBI  data 
used  in  the  preliminary  determination. 

After  reviewing  publicly  available 
information  submitted  for  the  record 
and  available  to  the  Department  in  this 
investigation,  we  have  determined  that 
Sanderson's  financial  data  provide  the 
best  basis  for  valuing  overhead.  SG&A 
and  profit.  The  products  produced  by 
Sanderson  appear  to  be  manufactured 
using  bulk  chemical  processes,  similar 
to  the  processes  used  by  the  PRC 
creatine  producers,  in  contrast,  Kopran 
produces  high-grade  pharmaceutic^ 
products.  Given  this,  we  have 
concluded  that  Sanderson  better  reflects 
the  overhead,  SG&A  and  profit  levels 
that  would  be  incurred  by  the  producers 
of  creatine. 

We  disagree  with  the  petitioner's 
arguments  against  the  use  of  company- 
specific  data  to  calculate  overhead, 
SG&A  and  profit.  First,  the  Department 
does  not  require  that  these  ratios  be 
calculated  using  data  &om  producers  of 
a  like  product.  As  noted  above,  section 
351.408(c)(4)  of  the  Department's 
regulations  establishes  that,  for 
purposes  of  valuing  manufacturing 
overhead,  general  expenses,  and  profit, 
the  Department  normally  will  use  "non- 
proprietary information  gathered  from 
producers  of  identical  or  comparable 
merchandise  in  the  surrogate  country" 
(emphasis  added).  Second,  the 
petitioner's  assertion  that  the 
Department's  practice  is  to  use  publicly 
available  statistical  averages  rather  than 
relying  on  company-specific  data  is 
misplaced.  While  it  is  correct  that  we 
prefer  average  values  for  valuing  inputs 
such  as  raw  materials,  we  prefer 
producer-  or  industry-specific  data  for 
overhead,  SG&A  and  profit.  This  is 
explained  in  the  preamble  to  the 
Department's  regulations: 

When  compared  to  a  publicly  available 
price  that  reflects  numerous  transactions 
between  many  buyers  and  sellers,  a  single 
input  price  reported  by  a  surrogate  producer 


may  be  less  representative  of  the  cost  of  that 
input  in  the  surrogate  country.  For  these 
rea(ion.s.  we  have  continued  the  general 
schema  ...  of  relying  on  publicly  available 
data  (which  will  not  normally  be  producer- 
specific)  for  material  inputs,  while  relying  on 
producer-  or  industry-specific  data  for 
manufacturing  overhead,  general  expenses, 
and  profit. 

62  FR  27296,  27366  (May  19,  1997).  We 
note  that  in  TRBs-lO.  cited  by  the 
petitioner,  the  value  at  issue  was  labor 
(prior  to  the  Department's  adoption  of 
the  present  regression-based 
methodology),  rather  than  overhead. 
SGStA  and  profit.  Finally,  regarding  the 
petitioner's  concern  that  the 
respondents  may  have  submitted  data 
favorable  to  them,  we  note  that  the 
petitioner  also  had  the  opportunity  to 
submit  data  relating  more  specifically  to 
creatine  than  the  RBI  data.  In  any  case, 
since  we  have  not  used  the  Kopran  data, 
the  petitioner's  point  is  moot. 

Comment  2:  Use  of  Partial  Facts 
Available  for  Freemen  and  Blue  Science 

Freemen  and  Blue  Science  argue  that 
the  Department's  use  of  adverse  facts 
available  for  certain  sales  was  overly 
punitive  given  that  Freemen  and  Blue 
Science  have  cooperated  fully  in  the 
investigation  and  that  the  sales  in 
question  account  for  a  small  percentage 
of  their  total  U.S.  sales.  Freemen  and 
Blue  Science  assert  that  section 
351.308(a)  of  the  Department's 
regulations  requires  that  to  warrant  an 
adverse  inference,  the  Department  must 
find  that  the  interested  party  has 
impeded  the  investigation.  Moreover. 
Freemen  and  Blue  Science  contend  that 
pursuant  to  section  351.308(e),  the 
Department  should  consider  the  factors 
information  submitted  by  other 
suppliers  of  the  two  exporters  because 
the  information  meets  all  conditions  of 
section  782(e)  of  the  Act.  The 
respondents  assert  that  in  cases  such  as 
Allied-Signal  Aerospace  Co.  v.  United 
States,  996  F.2d  1185  (Fed.  Cir.  1994) 
and  Olympic  Adbesives,  Inc.  v.  United 
States.  899  F.2d  1565  (Fed.  Cir.  1990). 
the  courts  have  consistently  held  that  a 
company  cannot  be  penalized  for  failing 
to  provide  information  that  it  does  not 
have. 

The  respondents  also  argue  that  the 
petitioner's  petition  data,  on  which  the 
adverse  facts  available  rate  was  based, 
cannot  be  corroborated  Iwcause  the 
petition  data  uses  the  price  of  a  more 
expensive  grade  of  one  chemical  input 
rather  than  the  price  of  the  less 
expensive  industrial  grade  that  is  used 
by  ail  respondents. 

The  petitioner  contends  that  the 
Department  should  continue  to  apply 
adverse  facts  available  to  the  sales  for 


which  Freemen  and  Blue  Science  have 
not  provided  complete  and  accurate 
production  data.  Citing  TRBs-10  (at 
61846),  the  petitioner  argues  that  the 
suppliers,  who  are  interested  parties, 
have  failed  to  provide  factors  of 
production  data  and,  thus,  have  not 
acted  to  the  best  of  their  ability. 
According  to  the  petitioner,  both  Allied- 
Signal  and  Olympic  Adhesives  are 
distinguishable  because  the  cases 
involved  a  genuine  lack  of  ability  on  the 
part  of  interested  parties  to  respond.  In 
the  instant  case,  the  petitioner  contends 
that  there  is  no  evidence  on  the  record 
demonstrating  that  the  non-responsive 
suppUers  of  Blue  Science  and  Freemen 
were  genuinely  unable  to  respond. 

Department's  Position 

We  have  continued  to  apply  adverse 
facts  available  for  those  Freemen  and 
Blue  Science  sales  for  which  these 
exporters  did  not  supply  factors  of 
production  data.  As  noted  above,  in 
accordance  with  section  776(b)  of  the 
Act,  an  adverse  inference  is  appropriate 
where  a  party  "has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information." 
As  further  explained  below,  both 
Freemen  and  Blue  Science  and  certain 
of  their  suppliers  failed  act  to  the  best 
of  their  abilities  in  providing  factors  of 
production  information  from  those 
certain  suppliers. 

As  respondents  are  aware,  our 
practice  is  to  require  convincing 
evidence  from  exporters  claiming  that 
their  suppliers  cannot  supply  requested 
factors  of  production  information.  See 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished.  From 
the  People's  Republic  of  China:  Final 
Results  of  1 997-1 998  Antidumping  Duty 
Administrative  Review  and  Final 
Results  of  New  Shipper  Review,  64  FR 
61837,  61846  (November  15,  1999) 
{"TRBs-lls")  ("to  this  case,  we 
detennine  that  Premier  has  not  acted  to 
the  best  of  its  ability.  Premier  was 
unable  to  provide  letters  from  all  of  its 
suppliers  responding  to  Premier's 
request  for  information.").  While 
Freemen  and  Blue  Science  argue  that 
they  did  attempt  to  secure  the  requested 
factors  information  from  their  suppliers, 
their  explanations  are  not  persuasive. 
Specifically,  Freemen  claims  that  it 
made  repeated  demands  for  this 
information  on  one  supplier,  and  that 
this  supplier  respondeid  that  it  would 
not  participate  in  the  investigation. 
However.  Freemen  provided  no 
documentation  confirming  its  efforts,  or 
the  supplier's  refusals.  Similarly,  Blue 
Science  claims  that  its  supplier  only 
produced  the  subject  merchandise  on  a 
trial  basis.  This  is  not  an  adequate 


explanation,  as  the  mere  cessation  of 
production  of  a  particular  product  does 
not  mean  that  relevant  records  are  no 
longer  available  We  also  emphasize  that 
neither  Freemen  nor  Blue  Science 
provided  any  additional  information 
regarding  their  efforts  to  obtain  the 
requested  information  upon  our 
application  of  adverse  facts  available  for 
these  sales  in  the  preliminary 
determination. 

As  we  explained  in  TRBs-ll, 
suppliers  to  respondent  exporters  are 
interested  parties,  and  their  failure  to 
provide  factors  information  prevents  the 
Department  from  calctilating  accurate 
dumping  margins.  Moreover,  we  must 
ensure  that  an  exporter  does  not  benefit 
by  selectively  providing  factors  of 
production  information  from  low-cost 
producers,  to  cases  such  as  this,  we  are 
precluded  from  measuring  the  costs  of 
those  suppliers  who  refused  to 
cooperate,  and  cannot  assume  that  their 
costs  resemble  those  of  other  suppliers 
who  did  cooperate.  For  this  reason,  too, 
an  adverse  inference  in  warranted. 

In  the  case  of  Freemen,  even  if  it  is 
true  that  the  supplier  in  question 
refused  to  provide  the  necessary' 
information,  it  is  not  acceptable  for  a 
producer  to  withhold  such  information. 
As  there  is  no  acceptable  explanation  on 
the  record  for  the  supplier's  failure  to 
provide  factors  of  production 
information,  an  adverse  inference  in 
applying  facts  available  is  warranted 
due  to  the  supplier's  failure  to  act  to  the 
best  of  its  ability.  Similarly,  there  is  no 
acceptable  explanation  on  the  record  for 
the  failure  of  Blue  Science's  supplier  to 
provide  the  necessary  factors  of 
production  mformation,  and  therefore, 
an  adverse  inference  is  warranted. 

Freemen  and  Blue  Science's  argument 
concerning  section  782(e)  of  the  Act  is 
misplaced.  Section  782(e)  directs  the 
Department  to  use  information 
submitted  by  a  respondent,  where 
possible,  with  respect  to  that 
respondent,  to  this  case,  we  have  used 
the  factors  of  production  information 
that  was  submitted  to  the  extent  that  is 
applicable.  Section  782(e)  of  the  Act 
does  not,  however,  direct  the 
Department  to  apply  one  company's 
information  to  another  company. 
Section  782(e)  does  not  require  us  to 
substitute  the  suppliers'  information  we 
have  on  the  record  for  those  suppliers 
that  failed  to  provide  factors  of 
production  itiformation. 

Finally,  we  disagree  with 
respondents'  contentions  that  the 
petition  data  upon  which  the  adverse 
facts  available  rate  is  based  cannot  be 
corroborated  due  to  the  fact  that  the 
petitioner  uses  a  more  expensive  grade 
of  one  input  than  do  respondents. 


Because  there  are  a  variety  of 
production  processes  for  creatine,  it 
would  be  inappropriate  to  isolate  the 
value  of  a  smgle  input  in  determinmg 
whether  a  petition  rate  is  vahd  for  facts 
available  purposes.  Furthermore,  the 
constructed  NV  used  in  the  petition  is 
generally  within  close  range  of  NVs 
calculated  to  this  investigation, 
suggesttog  that  the  petition  data  do 
indeed  have  probative  value. 

Comment  3:  Sales  by  Desano  and 
Sanjian 

Desano  argues  that  certain  sales  of 
creatine  supplied  by  Sanjian  and 
exported  by  Desano  should  be 
considered  Sanjian's  sales  and  excluded 
from  Desano's  U.S.  sales  data.  Desano 
asserts  that  the  tovoices  from  Sanjian  to 
Desano  indicate  that  Sanjian  knew  the 
merchandise  was  destined  for  the 
United  States  at  the  time  it  made  the 
sale  to  Desano.  Additionally,  Desano 
argues  out  that  the  sales,  which  were 
denonunated  in  U.S.  dollars,  are  the 
first  market-based  sales  in  the  chato  of 
distribution  for  export  to  the  United 
States.  In  support  of  its  argiunent, 
Desano  cites  Polyvinyl  Alcohol  from  the 
PRC.  61  FR  1405'7  (March  29,  1996)  and 
Fresh  Garlic  from  the  PRC,  62  FR  23758 
(May  1,  1997)  ("Garlic"),  where  the 
Department  based  the  exclusion  or 
inclusion  of  the  sale  on  whether  the  sale 
constituted  the  first  market-based  sale 
and  whether  the  supplier  had 
knowledge  of  the  U.S.  desttoation. 

Sanjian  contends  that  it  properly 
reported  all  of  its  U.S.  sales  and  the 
sales  to  question  are  Desano's  sales. 
Sanjian  asserts  that  its  sales  were 
reported  based  on  the  contract  date  as 
the  date  of  sale  because  the  contract 
date  better  reflects  the  date  on  which 
the  material  terms  of  its  sales  were 
established.  According  to  Sanjian,  there 
was  no  change  to  price,  quantity  or  the 
terms  of  payment  between  the  contract 
and  the  subsequent  invoice.  Sanjian 
argues  that  at  the  time  of  the  sale  to 
Desano  (i.e.,  the  contract  date),  Sanjian 
did  not  know  the  merchandise  was 
ultimately  destined  for  the  United  States 
and  was  only  asked  to  identify  the  port 
of  desttoation  on  the  invoice  to  Desano. 

Department's  Position 

We  agree  with  Sanjian  that  the  sales 
to  question  should  be  considered 
Desano's  U.S.  sales.  First,  we  disagree 
with  Desano  that  the  transaction 
between  Sanjian  and  Desano  is  the  first 
market-based  transaction.  Both  Sanjian 
and  Desano  are  companies  located  in 
the  PRC.  in  terms  of  physical  location, 
place  of  tocorporation  and  the  place  of 
bustoess.  As  discussed  in  Garlic,  our 
knowledge  test  "is  restricted  with  regard 


to  NME  cases,  smce  we  will  not  base 
export  price  on  totemal  transactions 
between  two  companies  located  in  the 
NME  country."  62  FR  at  23759.  Whether 
Sanjian  knew  the  merchandise  was 
destined  for  the  United  States  is 
irrelevant  m  this  instance,  as  the 
appropriate  starting  point  for  the 
application  of  the  knowledge  test  is  the 
first  transaction  with  a  market-l>ased 
entity  (i.e.,  Desano's  transaction  with 
the  US.  customer).  Accordtogly,  we 
have  conttoued  to  treat  these  sales  as 
Desano's  sales. 

Comment  4:  Factory  Overhead  and 
SG&A  Labor 

The  petitioner  asserts  that  the 
Department  failed  to  include  factory 
overhead  and  SG&A  labor  in  its 
calculations. 

The  respondents  disagree  According 
to  the  respondents,  they  included  all 
relevant  labor  hours  in  their  initial 
questiormaire  responses.  This  is 
evidenced  by  the  fact  that  at 
verification,  the  Department  asked  that 
indirect  labor  be  broken  down  into 
indirect  factory  labor,  overhead  and 
SG&A  labor.  To  adopt  petitioner's 
position  would  effectively  double-count 
the  labor  costs  for  overhead  and  SG8tA. 
in  respondents'  view. 

Department's  Position 

Based  upon  our  verification,  we  have 
concluded  that  factory  overhead  and 
SG&A  labor  hours  were  not  included  in 
the  total  labor  figtires.  For  Tiencheng. 
although  overhead  and  SG&A  labor 
hours  were  included  to  the  indirect 
labor  amount  used  for  the  preliminarv 
determination,  this  labor  has  since  been 
reclassified  and  removed.  Therefore,  for 
our  final  determtoation.  we  have 
tocluded  overhead  and  SG&A  labor  in 
the  overhead  and  SG&A  ratios 
calculated  from  Sanderson's  financial 
statement.  Since  only  surrogate 
overhead  and  SG&A  labor  hours  are 
included  to  normal  value,  there  is  no 
double-counttog. 

Comment  5:  Indonesian  Import  Values 

The  respondents  contend  that  the 
Department  improperly  adjusted 
Indonesian  values.  Because  Indonesian 
import  values  were  reported  to  U.S. 
dollars,  they  are  not  subject  to 
todonesian  inflation  and  no  adjustment 
is  necessary. 

The  petitioner  asserts  that  the 
Department  has  consistently  adjusted 
soiui:e  data  for  inflation  to  numerous 
NME  cases  using  the  wholesale  price 
index  ("WPl")  of  the  country  from 
which  the  source  data  is  obtamed.  The 
petitioner  tilaims  that  the  todonesian 
\VPI  is  the  best  information  available  to 


71110 


Federal  Register / Vol.  64,  No.  243 /Monday.  December  20,  1999 /Notices 


Federal  Register / Vol.  64,  No,  243 /Monday,  December  20,  1999 /Notices 


71111 


make  this  adjusbneat.  Furthermore,  the 
petitioner  argues  that  the  stability  of  the 
U.S.  dollars  is  irrelevant  because  the 
dollar  is  also  subject  to  inflatioDary 
forces. 

Department's  Position 

We  agree  with  the  respondents  that 
the  Indonesian  import  statistics  were 
improperly  adjusted  for  inflation  in  the 
preliminary  determination  because  we 
used  the  Indonesian  VVPI  to  make  the 
adjustment.  For  the  final  determination, 
we  have  adjusted  the  data  (which 
predates  the  POI  by  two-and-a-half 
years)  using  the  U.S.  VVPI.  This  is 
consistent  with  our  practice  in  several 
cases  (see,  e.g.,  TRBs-lOj. 

Comment  S:  Material  Input  "A ' 

The  respondents  contend  that  the 
Department  should  not  use  the  ICW  data 
to  value  material  input  A.  First,  they 
argue  that  the  prices  listed  in  ICW  for 
material  input  A  are  aberrational  when 
compared  to  a  price  quote  obtained  by 
the  respondents.  Second,  the  ICW  data 
may,  in  fact,  be  for  a  different  grade  of 
material  input  than  that  used  by  the 
respondents.  Third,  the  respondents 
claim  that  the  ICW  data  are  "highly 
suspect"  because  they  are  based  on  sales 
by  a  company  with  an  interest  in  the 
outcome  of  this  investigation.  The 
respondents  conclude,  therefore,  that 
the  only  public  data  available  to  value 
this  input  is  unusable.  For  this  reason, 
the  respondents  ask  the  Department  to 
construct  a  surrogate  value  for  material 
input  A  by  valuing  the  various  inputs 
used  by  one  respondent  in  producing 
material  input  A. 

The  petitioner  contends  that  the  price 
quote  obtained  by  the  respondents  does 
not  prove  the  ICW  data  to  be 
aberrational  and  may  even  support  the 
ICW  price.  The  petitioner  notes  that  the 
price  quote  obtained  by  respondents  is 
for  a  12  percent  solution  and  that  the 
ICW  price  is  for  a  50  percent  solution. 
According  to  the  petitioner,  when 
adjustments  for  differences  in 
concentration  are  made,  the  resulting 
U.S.  dollar  per  kilogram  values  do  not 
differ  enough  to  prove  ICW  data 
aberrational.  The  petitioner  also 
contends  that  the  respondents' 
accusation  that  the  ICW  data  is  highly 
suspect  is  entirely  implausible.  Finally, 
the  petitioner  asserts  that  the  ICW  data 
are  based  on  sales  executed  by  unrelated 
companies  and  reflect  arms-length 
pricing. 

[Apartment's  Position 

We  agree  with  the  petitioner  that  the 
price  quote  obtained  by  the  respondents 
does  not  prove  ICW  data  to  be 
aberrational.  When  appropriate 


adjustments  are  made  to  account  for  the 
differences  in  solution  concentrations 
between  the  prices  listed  in  ICW  and  in 
the  price  quote,  the  U.S.  dollar  per 
kilogram  values  for  material  input  A  are 
close.  Moreover,  additional  ICW  price 
quotes  (provided  to  the  Department  by 
the  petitioner^  upon  the  Department's 
request  at  the  November  29,  1999  public 
hearing)  refute  the  respondents' 
allegations  concerning  the  legitimacy  of 
the  ICW  data  used  in  the  preliminary 
determination.  Thus,  we  have  no  reason 
to  believe  that  the  ICW  data  do  not 
reflect  sales  made  at  arm's-length. 

We  note  that,  in  a  change  from  our 
preliminary  determination,  we  have 
adjusted  the  ICW  price  to  reflect  the 
different  solution  concentrations  used 
by  the  PRC  respondents.  With  this 
adjustment,  and  because  we  have 
determined  that  the  ICW  prices  are 
neither  aberrational  nor  suspect,  we  do 
not  believe  that  it  is  necessary  to  pursue 
the  alternative  methodology-  suggested 
by  the  respondents  for  valuing  this 
input. 

Comment  7:  Under-Reported  labor  at 
Tiancheng 

The  petitioner  asserts  that  Tiancheng 
imder-reported  indirect  labor  due  to  a 
mathematical  error  in  its  June  2. 1999, 
questionnaire  response.  The  petitioner 
further  contends  that  Tiancheng  did  not 
report  labor  hours  for  one  month  during 
the  POI  and  failed  to  report  certain  labor 
that  was  classified  incorrectly  as  not 
being  related  to  the  production  of  the 
subject  merchandise.  The  petitioner 
urges  the  Department  to  include  any 
unreported  labor  in  Tiancheng's  labor 
calculations. 

Department's  Position 

We  agree  with  the  petitioner  that 
Tiancheng  miscalculated  indirect  labor 
in  its  factors  of  production  response  and 
that  labor  data  for  one  month  of  the  POI 
were  not  reported.  However,  the  two 
errors  mentioned  above  were  corrected 
during  verification. 

Concerning  petitioner's  claim  that 
certain  labor  was  not  reported  because 
it  was  improperly  classified  as  not  being 
related  to  production  of  the  subject 
merchandise,  we  note  that  the 
verification  exhibit  upon  which  the 
petitioner  has  based  its  argument  does 
not  correspond  to  the  factory  in 
question. 

Comment  8:  Valuation  of  Inland 
Shipping  Hates 

The  respondents  argue  that  the 
surrogate  value  used  by  the  Department 
for  iidand  boat  rates  was  incorrect 
because  the  rate  used  by  the  Department 
reflects  the  cost  of  shipping  on  large 


vessels  while  the  respondents  used 
small  barges. 

Department's  Position 

The  only  information  on  the  record 
with  respect  to  inland  boat  rates  is  the 
value  used  in  the  preliminary 
determination.  No  parties  have 
submitted  any  alternative  values. 
Therefore,  in  the  absence  of 
information,  we  have  continued  to  value 
inland  shipping  rates  in  the  same 
maimer  as  that  in  the  preliminary 
determination. 

Other  Comments 

The  respondents  have  raised  several 
additional  arguments  concerning  the 
calculation  of  inputs  that  are  being 
treated  as  business  proprietar)' 
information.  The  petitioner  did  not 
comment  on  these  issues.  We  have 
agreed  with  the  respondents'  argumepts 
and  have  made  applicable  changes  to 
our  calculations  for  the  final 
determination.  Because  the  proprietary 
natiu-e  of  these  inputs  precludes  any 
meaningful  discussion  of  these 
comments,  we  have  included  the 
detailed  discussion  in  the  respective 
calculation  memoranda  for  each 
company,  rather  than  in  this  notice. 

Continuation  of  Suspension  of 
Liquidation. 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from  the 
PRC,  except  for  subject  merchandise 
exported  by  Nantong  and  produced  by 
its  proprietary  producer  and 
merchandise  produced  and  exported  by 
Tianjin  (which  have'zero  weighted- 
average  margins),  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  30, 1999, 
the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  In  addition,  for 
Freemen,  as  well  as  for  companies 
subject  to  the  PRC-wide  rate,  we  are 
directing  Customs  to  continue 
suspending  liquidation  of  any 
unliquidated  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  1,  1999,  the  date  90  days  prior 
to  the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register,  in  accordance  with 
our  critical  circumstances  finding. 
Furthermore,  we  will  instruct  the 
Customs  Service  to  refund  all  bonds  and 
cash  deposits  posted  on  subject 
merchandise  exported  by  Desano  that 
was  entered  or  withdrawn  horn 
warehouse  for  consumption  prior  to  July 
30. 1999. 


The  Customs  Service  shall  continue  to    amount  by  which  the  NV  exceeds  the 
require  a  cash  deposit  or  the  posting  of       EP,  as  indicated  in  the  chart  below, 
a  bond  equal  to  the  weighted-average  These  suspension  of  liquidation 


instructions  will  remain  in  effect  until 
further  notice. 


Exporter/manutacturer 


Blue  Science  International  Trading  (Shanghai)  Co.,  Ltd 

Nanloog  Medicines  and  Health  Products  Import  and  Export  Co.,  Ltd '..l!!!!'"!''!m!I!Z! 

Shanghai  Desarw  Internattonal  Trading  Co..  Ltd  !"!!"y7  !!.'""  T" 

Shanghai  Freemen  International  Trading  Co..  Ltd  and  Shanghai  Greenmen  International  Tta*ia  Co.,  lil" 

Suzhou  Sanjian  Fine  Chemical  Co.,  Lid  _.„ 

Tianjin  Tiancheng  Pharmaceutical  Co.,  Ltd  .......„.^.,. 

PRC-wide  Rate  ' "' """' 


Weighted- 
average  margin 
percentage 


Critical 
circumstances 


5810 

0.00 

24.B4 

44  43 

50.32 

0.00 

153.70 


-I- 


No 
No 
No 
Yes 
No 
No 
Yes 


The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters  that  are 
identified  individually  above. 

rrc  Notiflcation 

We  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

This  determination  is  issued  and 
published  in  acconlance  with  sections 
735(d)  and  777{i)(l)  of  the  Act 

Dated:  December  13, 1999. 
Robert  S.  UKussa, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-32916  Filed  12-17-49: 8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-812] 

Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  (DRAMs)  From  the  Republic  of 
Korea:  Postponement  of  Preliminary 
Results  of  Antidunftping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Admiiustration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limit,  for 
preliminary  review  resiUts  of 
antidumping  duty  administrative 


summary:  The  Department  of  Commerce 
("the  Department")  is  extending  the 


time  limit  for  the  preliminary  review 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
of  one  megabit  or  above  ("DRAMs") 
from  the  Republic  of  Korea,  covering  the 
period  May  1, 1998,  through  April  30, 
1999.  since  it  is  not  practicable  to 
complete  the  review  within  the  time 
Umit  mandated  by  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930.  as  amended 
("the  Act '). 

EFFECTIVE  DATE:  December  20, 1999. 

FOR  FURTHER  INFORMATION:  John  Conniff, 
Antidumping  Duty  and  Countervailing 
Duty  Enforcement,  Group  II,  Office 
Four,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W.,  Washington 
DC  20230.  telephone  202/482-1009. 

SUPPLEMENTARY  INFORMATION: 


Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  as  of  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act.  In  addition,  unless 
stated  otherwise,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  codified  at  19  CFR 
351  (1998). 

Background 

On  June  30, 1999  (64  FR  35124),  the 
Department  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  DRAMs  bom  the  RepubUc  of  Korea, 
covering  the  period  May  1, 1998 
through  April  30,  1999.  On  November 
17, 1999.  Micron  Technology,  Inc. 
("Micron"),  the  petitioner,  submitted  a 
request  for  postponement  of  the 
preliminary  determination  on  DRAMs 
frt>m  Korea,  citing  the  number  and  the 
complexity  of  the  issues  involved  in  the 
administrative  review,  including  many 
complex  accounting  issues. 


Postponement  of  Preliminary  Result  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
7Sl(a)(3)(A)  allows  the  Department  to  . 
extend  this  time  period  to  365  days  and 
180  days,  respectively. 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  review 
results  within  the  original  time  frame 
Qaniiary  30.  2000  )  tiecause  of  the 
complex  legal  and  methodological 
issues  involved  in  this  review  segment 
(see  December  10.  1999,  Memorandum 
from  HoUy  Kuga,  Deputy  Assistant 
Secretary  to  Robert  LaRussa,  Assistant 
Secretary).  Accordingly,  the  deadline  for 
issuing  the  preliminary  results  of  this 
review  is  now  no  later  than  May  30. 
2000.  The  final  determination  wUI  occur 
within  120  days  of  the  publication  of 
the  preliminary  results. 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675  (a)(3)(A)). 

Dated:  December  13.  1999. 
HoUy  A.  Kuga. 

Acting  Deputy  Assistant  Secretxuy,  Import 
Administration.  Group  B. 
IFR  Doc..  99-32793  Filed  12-17-99:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-56O-810.  A-580-8431 

Initiation  o(  Antidumping  Duty 
Investigations:  Certain  Expandable 
Polystyrene  Resins  from  Indonesia 
and  the  Republic  of  Korea 

ACeNCY:  Import  Admiiustration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  20.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Ellis  or  Charles  Higgle  at  (202) 
482-2336  and  (202)  482-0650, 
respectively:  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("UILYA").  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (1999). 

The  Petitions 

On  November  22, 1999,  the 
Department  of  Commerce  ("the 
Department")  received  petitions  on 
certain  expandable  polystyrene  resins 
("EPS")  from  Indonesia  and  the 
Republic  of  Korea  ("Korea")  filed  in 
proper  form  by  BASF  Corporation, 
Huntsman  Expandable  Polymers 
Company  LC.  Nova  Chemicals  Inc.,  and 
Stirtochem  U.S..  Ltd.,  (collectively  "the 
petitioners").  On  December  1  and  3, 
1999,  the  Department  received 
amendments  to  the  petitions. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioners  allege  that 
imports  of  EPS  from  the  above- 
mentioned  countries  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act,  and  that  such 
imports  are  materially  injuring  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
thev  are  interested  parties  as  defined  in 
sections  77l(9)(C)  and  (D)  of  the  Act, 
and  they  have  demonstrated  sufficient 
industry-  support  with  respect  to  each  of 
the  antidumping  investigations  they  are 


requesting  the  Department  to  initiate 
(see  Determination  of  Industry  Support 
for  the  Petitions,  below). 

Scope  of  Investigations 

The  scope  of  these  investigations 
includes  certain  expandable  polystyrene 
resins  in  primary  forms;  namely,  raw 
material  or  resin  manufactured  in  the 
form  of  polystyrene  beads,  whether  of 
regular  (shape)  type  or  modified  (block) 
type,  regardless  of  specification,  having 
a  weighted-average  molecular  weight  of 
between  160,000  and  260,000, 
containing  from  3  to  7  percent  blowing 
agents,  and  having  bead  sizes  ranging 
from  0.4  mm  to  3  mm. 

Specifically  excluded  from  the  scope 
of  these  investigations  is  off-grade,  off- 
specification  expandable  polystyrene 
resins. 

The  covered  merchandise  is  found  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
3903.11.00.00.  Although  this  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  is 
dispositive. 

During  our  review  of  the  petitions,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  it  accurately  refiects  the 
product  for  which  the  domestic  industry 
is  seeking  relief  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations  (62  FR  27323),  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  by  January  12, 
2000.  Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW. 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinaUons. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product:  and  (2)  more 
than  50  percent  of  total  production  of 
the  domestic  like  product  produced  by 
that  portion  of  the  industry  expressing 
support  for.  or  opposition  to.  the 
petition. 


Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry'.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  [see  section 
771(10)oftho  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title."  Thus,  the  reference 
point  from  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation,"  i.e.,  the 
class  or  kind  of  merdiandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 
Moreover,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

In  this  case,  there  is  one  domestic  like 
product,  which  is  defined  in  the  "Scope 
of  Investigations"  section,  above.  The 
Department  has  no  basis  on  the  record 
to  find  the  petitioners'  definition  of  the 
domestic  like  product  to  be  inaccurate. 
No  comments  were  received  on  this 
issue.  The  Department,  therefore,  has 
adopted  the  domestic  like  product 
definition  set  forth  in  the  petitions. 

Moreover,  the  Department  has 
determined  that  the  petitions  (and 
subsequent  amendments)  contain 
adequate  evidence  of  industry  support: 
therefore,  polling  is  unnecessary  (see 
Attachments  to  Initiation  Checklist,  Re: 
Industry  Support,  December  13,  1999). 
To  the  best  of  the  Department's 
knowledge,  the  producers  who  support 
the  petition  accoimt  for  more  than  SO 


<  Se«  Algoma  Steel  Corp.  Ltd..  v.  United  States, 
6»6  F  Supp.  639.  M2-44  lOT  1988):  High 
information  Content  Flat  Panel  Displays  and 
Display  Class  from  topan:  Final  Delenniiwition; 
Hescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  3Z376.  3238l>-81  duly  16.  1991). 


percent  of  the  production  of  the 
domestic  like  product.  Additionally,  no 
person  who  would  qualify  as  an 
interested  party  pursuant  to  section 
771(9)(A),  (C).  (D).  (E)  or  (F)  of  the  Act 
has  expressed  opposition  on  the  record 
to  the  petition.  Accordingly,  the 
Department  determines  that  this 
petition  is  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  732(b)(1)  of  the  Act. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department's  decision 
to  initiate  these  investigations  is  based. 

The  petitioners,  in  determining 
normal  value  ("NV")  for  Indonesia  and 
Korea  relied  upon  price  data  contained 
in  confidential  market  research  reports 
filed  with  the  Department.  At  our 
request,  the  petitioners  arranged  for  the 
Department  to  contact  the  author  of  the 
reports  to  verify  the  acctuacy  of  the 
data,  the  methodology  used  to  collect 
the  data,  and  the  credentials  of  those 
gathering  the  market  research.  The 
Department's  discussions  with  the 
author  of  the  market  research  reports  are 
summarized  in  Memorandum  to  the 
File:  Telephone  Conversation  with 
Market  Research  Firm  dated  December 
3.  1999.  For  a  more  detailed  discussion 
of  the  deductions  and  adjustments 
relating  to  home  market  price,  U.S.  price 
and  factors  of  production  and  sources  of 
data  for  each  country  named  in  the 
petition,  see  Initiation  Checklist,  dated 
December  13.  1999.  Should  the  need 
arise  to  use.  as  facts  available  under 
section  776  of  the  Act,  any  of  this 
information  in  our  preliminary  or  final 
determinations,  we  may  re-examine  the 
information  and  revise  Uie  margin 
calculations,  if  appropriate. 

Indonesia 

The  petitioners  identified  PT  Risjad 
Brasali  Styrindo,  PT  Polychem  Undo. 
Inc.,  and  PT  Maspion  Polystyrene  as 
producers  and  exporters  of  EPS  to  the 
United  Slates.  For  EPS  from  Indonesia, 
the  petitioners  based  EP  on  the  average 
imit  value  ("AUV  ")  of  the  merchandise 
as  derived  from  the  U.S.  government's 
IM-145  data.  The  petitioners  calculated 
a  net  U.S.  price  by  subtracting  from  the 
AUV  estimated  costs  for  foreign  inland 
freight  derived  from  data  contained  in 
the  confidential  market  research  report. 

NV  is  based  upon  prices  for  products 
which  are  identical  to  the  products  used 
as  the  basis  for  the  U.S.  price.  The 
petitioners  calculated  NV  by  deducting 
foreign  movement  charges  and  domestic 
packing  expenses,  and  adding  U.S. 
packing  expenses.  The  petitioners  did 
not  adjust  normal  value  for  differences 


in  credit  expenses  because  in  the 
Indonesian  market,  the  terms  and 
conditions  of  domestic  transactions 
were  "cash  in  advance."  The  estimated 
dumping  margins  for  EPS  from 
fridonesia  range  from  94.93  to  96.65 
percent 

Korea 

The  petitioners  identified  Kumho 
Chemicals  Co..  Ltd.;  LG  Chemical,  Ltd.. 
Dongbu  Hannong  Chemical  Co..  Shin 
Ho  Petrochemical  Co..  Ltd.,  Cheil 
Industries,  Inc.,  and  BASF  Styrenics 
Korea,  Ltd.  as  producers  and  exporters 
of  EPS  to  the  United  States.  For  EPS 
from  Korea,  the  petitioners  ba.sed  EP 
either  on  the  AUV  of  the  merchandise 
as  derived  from  the  U.S.  government's 
IM-145  data  or  on  actual  invoices  to 
U.S.  customers  and  supporting 
affidavits  frxjm  U.S.  salespersons.  They 
also  relied  on  data  contained  in  the 
confidential  market  research  report 
regarding  adjustments  and  deductions. 

ror  comparisons  using  actual  invoices 
and  affidavits,  the  petitioners  calculated 
a  net  U.S.  price  by  subtracting  estimated 
costs  for  selling  agent  commissions.  U.S. 
inland  freight,  port  charges, 
international  shipping  charges,  customs 
duties,  and  foreign  inland  freight.  For 
AUV  comparisons,  the  petitioners 
deducted  foreign  market  inland  freight. 

NV  is  based  upon  prices  for  products 
which  are  identical  to  the  products  used 
as  the  basis  for  the  U.S.  price.  The 
petitioners  calculated  NV  by  deducting 
foreign  movement  charges  and  domestic 
packing  expenses,  and  adding  U.S. 
packing  expenses.  The  petitioners  also 
adjusted  normal  value  for  differences  in 
credit  expenses.  The  estimated  dimiping 
margins  for  EPS  fi^m  Korea  ranged  from 
43.79  to  89.39  percent 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  EPS  from  Indonesia  and 
Korea  are  being,  or  are  likely  to  be,  sold 
at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
products  is  being  materially  injured, 
and  is  threatened  with  material  injury, 
by  reason  of  the  individual  and 
cumulated  imports  of  the  subject 
merchandise  sold  at  less  than  NV.  The 
petitioners  explained  that  the  industry's 
injured  condition  is  evident  in  the 
declining  trends  in  (1)  U.S.  market 
share.  (2)  average  unit  sales  values.  (3) 
share  of  domestic  consumption,  (4) 
operating  income,  (5)  sales,  and  (6) 
capacity  utilization. 


The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Bureau  of  the 
Census  import  data,  lost  sales,  and 
pricing  information.  While  the 
petitioners  did  not  submit  information 
on  other  injurious  trends  such  as  a 
decline  in  employment,  hours  worked 
and  wages  paid,  the  Department 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury  and 
causation  and  determined  that  these 
allegations  are  supported  by  accurate 
and  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation  (see 
Attachments  to  Initiation  Checklist,  Re: 
Material  Injury.  December  13,  1999). 

Initiation  of  Antidumping  ln\-esUgations 

Based  upon  our  examination  of  the 
petitions  on  EPS  from  Indonesia  and 
Korea,  we  find  that  the  petitions  meet 
the  requirements  of  section  732  of  the 
Act.  Therefore,  we  are  initiating 
antidumping  dut>-  investigations  to 
determine  whether  imports  of  EPS  from 
Indonesia  and  Korea  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Unless  this  deadline 
is  extended,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of 
Indonesia  and  Korea.  We  will  attempt  to 
provide  a  copy  of  the  public  versions  of 
each  petition  to  each  exporter  named  in 
the  petition,  as  appropriate. 

ITC  Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine,  by  no  later 
than  January  6,  2000,  whether  there  is 
a  reasonable  indication  that  imports  of 
certain  expandable  polystyrene  resins 
from  Indonesia  and  Korea  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  ITC  determination  for  any 
country  will  result  in  the  investigation 
being  terminated  with  respect  to  that 
country;  otherwise,  these  investigations 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 
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Dated:  December  13, 1999. 
Robert  S.  LaKiusa, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  9»-.32917  Filed  12-17-99:  8:45  ami 

OtUNQ  COOE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlniatratlon 

[1.0.  121599A] 

Soutti  Florida  Artificial  and  Natural 
Reefs-Economic  Valuation  Study; 
Proposed  Infonnatlon  Collection; 
Comment  Request 

AGEfWY:  National  Ocean  Service  (NOS), 
National  Oceanic  and  Atmospheric 
Administration  (NCAA),  Commerce. 
ACnOM:  Proposed  collection;  comment 

request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  18, 
2000. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitutioo  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
L£nge  lme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dr.  Vernon  R  Leeworthy, 
NOS/Special  Projects  Office,  1305  East 
West  Highway,  SSMC  4,  9>*  Floor,  Silver 
Spring,  Maryland  20910  (301-713-3000, 
ext.  138)  or  via  Internet  at 
Bob.Leeworthy@noaa.gov, 
SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  purpose  of  this  data  collection  is 
to  provide  local,  state  and  federal 
agencies  in  charge  of  managing  the 
artificial  and  natural  reefs  of  the  coasts 
of  southeast  Florida  (Palm  Beach, 
Broward,  Dade  and  Monroe  Counties) 
with  information  on  both  the  market 
economic  impact  (e.g.,  sales/output, 
income  and  employment)  and  non* 


market  economic  value  (consumer's 
surplus)  associated  with  reef  use. 
Separate  surveys  of  residents  of  each 
county,  visitors  (non-residents  of  each 
county)  and  recreational  for-hire 
operations  will  be  conducted  to  estimate 
the  amount  of  use  (measured  in  person- 
days)  on  both  artificial  and  natural  reefs, 
spending  in  the  local  economies  while 
undertaUng  the  activities  on  the  reefs, 
and  information  that  will  support 
estimation  of  non-market  economic-use 
values  using  travel-cost-  demand 
models  and  discrete-choice-contingent 
valuation  methods. 
Three  surveys  are  planned: 

A.  Survey  of  Local  Resident  Reef 
Users:  Telephone  surveys  of  500  boating 
resident  households  per  county  for  each 
of  the  four  counties  in  the  study  area 
will  be  conducted  (Palm  Beach, 
Broward,  Dade  and  Monroe  Counties).  A 
computer-aided  telephone  instrument 
(CATI)  vnll  be  used.  Samples  will  be 
drawn  from  the  State  of  Florida's  boat 
registration  files. 

B.  Survey  of  Non  Resident  Reef  Users: 
Non-residents  are  defined  as  people 
who  are  not  permanent  residents  of  the 
county  where  interviewed.  Interviewing 
will  be  done  on-site  from  a  stratified 
sample  of  non  residents  in  each  of  the 
counties.  There  will  be  two  separate 
sampled  populations:  1)  General 
Visitors  and  2)  Boating  Visitors. 
Samples  will  be  stratified  by  two 
seasons  (e.g.,  summer  and  winter)  and 
for  boating  visitors  by  activity  and  mode 
of  boating.  Activities  include  diving  and 
fishing  and  boat  modes  include  charter, 
party  and  own  (household)  boats. 

C.  Survey  of  Recreational  for  Hire 
Operations:  From  previous  studies,  it 
was  determined  that  non-resident 
charter  and  party  boat  users  did  not 
always  know  whether  they  were  fishing 
on  artificial  or  natural  reefs.  Charier  and 
party  operators  do  know  and  can 
provide  estimates  of  the  amount  of  use 
on  both  artificial  and  natural  reek.  A 
survey  of  charier  and  party  boat  fishing 
and  diving  operations  will  be  used  to 
gather  information  on  the  amount  of  use 
on  artificial  and  natural  reef  use  by 
charier  and  pariy  boat  visitors, 

n.  Method  of  CoUectian 

The  information  wUl  be  collected  by 
telephone  surveys  and  personal 
interviews. 

m.  DaU 

OMB  Number:  None 

Form  Number:  None 

Type  of  Review:  Regular  submission 

Affected  public:  Individuals,  business 
or  other  for-profit 

Estimated  Number  of  Respondents: 
9,600 


Estimated  Time  Per  Response:  15 
minutes  for  interviews  of  reef  users,  1 
hour  for  surveys  of  recreational  for-hire 
operations. 

Estimated  Total  Annua]  Burden 
Hours:  2,700 

Estimated  Total  Annual  Cost  to 
Public:  SO 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  10, 1999. 
Linda  EngeliDeier. 

Departmental  Forms  Cleartmce  Officer,  Office 
of  Chief  Information  Officer. 
(FR  Doc.  99-32922  Filed  12-17-99;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In 
Guatemala 

December  16, 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CFTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  December  20, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  pori, 
call  (202)  927-5850,  or  refer  to  the  U.S. 


Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPtEMENTARY  INFORMATION: 

Autborily:  Seclion  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limit  for  Category  443  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELA'nON:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998).  Also 
see  63  FR  63032,  published  on 
November  10, 1998. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  Uie  Implementation  of  Textile 
Agreements 
December  16, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasure.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4,  1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  period  which  began  on  January  1 . 
1999  and  extends  tim>ugii  December  31. 
1999. 

Effective  on  December  20.  1999,  you  are 
directed  to  increase  the  current  limit  for 
Category  443  to  81 .704  numbers  >.  as 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 

The  guaranteed  access  level  for  Categories 
443  remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  thai  this 
action  falls  within  the  foTBign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  99-33070  Filed  12-17-99: 8:45  ami 

BNJJNO  CODE  SSIO-OR-F 


*  The  limit  has  not  been  adjusted  to  acxouni  for 
any  imporls  exported  after  December  31. 1996. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  ttie 
Former  Yugoslav  Republic  of 
Macedonia 

December  14.  1999. 

aoency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  (anuary  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  pori, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  Bilateral  Textile  Agreement  of 
November  7. 1997  between  the 
Governments  of  the  United  States  and 
the  Former  Yugoslav  Republic  of 
Macedonia  establishes  limits  for  certain 
wool  textile  products,  produced  or 
manufactured  in  the  Former  Yugoslav 
Republic  of  Macedonia  and  exported 
during  the  period  January  1.  2000 
through  December  31.  2000. 

These  limits  do  not  apply  to  goods 
entered  imder  the  Outward  Prcicessing 
Program,  as  defined  in  the  notice  and 
letter  to  the  Commissioner  of  Customs 
published  in  the  Federal  Register  on 
December  14. 1999  (see  64  FR  69746). 

Any  shipment  for  entry  under  the 
Outward  Processing  Program  which  is 
not  accompanied  by  valid  certifrcation 
in  accordance  with  the  provisions 
established  in  the  notice  and  letter  to 
the  Commissioner  of  Customs, 
published  in  the  Federal  Register  on 
December  14.  1999  (see  64  FR  69743). 
shall  be  denied  entry.  However,  the 
Government  of  the  Former  Yugoslav 
Republic  of  Macedonia  may  authorize 
the  entry  and  charges  to  the  appropriate 
specific  limits  by  the  issuance  of  a  valid 
visa.  Also  see  63  FR  17156.  as  amended, 
published  on  April  8. 1998. 


In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

These  limits  may  be  revised  if  the 
Former  Yugoslav  Republic  of 
Macedonia  becomes  a  member  of  the 
World  Trade  Organization  (WTO)  and 
the  United  States  applies  the  WTO 
agreement  to  the  Former  Yugoslav 
Republic  of  Macedonia. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23.  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemenlatioa  of  Textile 
Agreements 

December  14.  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  seclion 
204  of  the  Agricuhural  Ad  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
1 1651  of  March  3. 1972.  as  amended:  and  the 
Bilateral  Textile  Agreement  of  November  7. 
1997  between  the  GovemmenUi  of  the  Uniled 
States  and  the  Former  Yugoslav  Republic  of 
Macedonia,  you  are  directed  to  prohibit, 
effective  on  January  1.  2000.  enlT>-  into  the 
United  States  for  consumption  and 
withdraival  from  warehouse  for  consumption 
of  wool  textile  products  in  the  following 
categories,  produced  or  manufactuitKl  in  the 
Former  Yugoslav  Republic  of  Macedonia  and 
exported  during  the  period  beginning  on 
lanuary  1.  20(X)  and  extending  tiirough 
December  31.  2000,  in  excess  of  the  following 
levels  of  restraint: 


Categoiy 

433 

434 

435 „    „.. 

443 

448 

21.224((0Mn. 
10.612  dozen. 
28.414  rtorer. 
175.099  numbers 
63.672  dozen. 

The  limits  set  forth  above  an  subfect  to 
adjustment  pursuanl  to  the  current  bilateral 
agreement  between  the  Govemmenls  of  the 
Uniled  States  and  the  Former  Yugoslav 
Republic  of  Macedonia.  Those  limits  do  not 
apply  to  products  entered  under  the  Outward 
Processing  Program. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  calegon.'  limits  for  that  year  (see 
directive  dated  September  30. 1998)  to  Ifae 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
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products  shall  be  char;ged  to  the  limits  set 
forth  in  this  directive. 

These  limits  do  not  apply  to  goods  entered 
under  the  Outward  Processing  Program,  as 
defined  in  the  letter  to  the  Commissioner  of 
Customs,  dated  December  B,  19M  (see  64  FR 
69746). 

Any  shipment  for  entry  under  the  Outward 
Prfx:esfiing  Program  which  is  not 
accompanied  by  a  valid  certification  in 
accordance  with  the  provisions  established 
in  the  letter  to  the  Commissioner  of  Customs, 
dated  December  9.  1999  (see  64  FR  69743), 
shall  be  denied  entry.  However,  the 
Government  of  the  Former  Yugoslav 
Republic  of  Macedonia  may  authorize  the 
entry  and  charges  to  the  appropriate  specific 
limits  by  the  issuance  of  a  valid  visa.  Also 
see  directive  dated  April  2. 1998.  as  amended 
(63  FR  17156), 

These  limits  may  be  revised  if  the  Former 
Yugoslav  Republic  of  Macedonia  becomes  a 
member  of  the  World  Trade  Organization 
(WTO)  and  the  United  States  applies  the 
WTO  agreement  to  the  Former  Yugoslav 
Republic  of  Macedonia. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32794  Filed  12-17-99:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Flt>er.  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Romania 

December  14, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  |anuar\  1.  2000. 
FOn  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482— *212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(^uota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 


call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http;// 
virww.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
8UPPUHENTARY  INFOflHATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Romania  and  exported  during  the 
period  January  1,  2000  through 
December  31,  2000  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Roimd  Agreement  on  Textiles 
and  Clothing  (ATC). 

These  Umits  do  not  apply  to  goods 
entered  under  the  Outward  Processing 
Program,  as  defined  in  the  notice  and 
letter  to  the  Commissioner  of  Customs 
published  in  the  Federal  Register  on 
December  14, 1999  (see  64  FR  69746). 

Any  shipment  for  entry  under  the 
Outward  Processing  Program  which  is 
not  accompanied  by  valid  certification 
in  accordance  with  the  provisions 
established  in  the  notice  and  letter  to 
the  Commissioner  of  Customs, 
published  in  the  Federal  Register  on 
December  14, 1999  (see  64  FR  69744), 
shall  be  denied  entry.  However,  the 
Government  of  Romania  may  authorize 
the  entry  and  charges  to  the  appropriate 
specific  limits  by  the  issuance  of  a  valid 
visa.  Also  see  49  FR  493,  as  amended, 
published  on  January  4, 1984. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commiltee  for  the  Implementation  of  Textile 
Agreements 

Dw:ember  14.  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner;  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  |7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 


Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  lanuary  1,  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  Btwr  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
beginning  on  lanuary  1,  2000  and  extending 
through  December  31,  2000.  in  excess  of  the 
following  levels  of  restraint: 


Categoty 

Tvwhie-month  limit 

313 

2,361.841  square  me- 

ters. 

314 „ 

1,771,380  square  me- 

ters. 

315 

4,262.830  square  me- 

ters. 

333«33 

168.831  dozen. 

334 

408.085  dozen. 

335«35 

213,855  dozen. 

33»339 

922.951  dozen. 

340 

402.862  dozen. 

341/840 

168.831  dozen. 

347/348 

720.353  dozen. 

350 

38.134  dozen. 

352 

256.794  dozen 

359pL^   

921.111  kilograms. 

360 

2,380.407  numbers. 

361 

1,586,939  numbers. 

369pt'  

417,754  kilograms. 

410 

177,507  square  me- 

ters. 

433/434 - 

9,832  dozen 

435 

10,284  dozen 

442 

11,910  dozen. 

443 

91.879  numbers. 

444  

447/448 

23.887  dozen 

604 

1,694.478  kilograms. 
870.198  dozen. 

638/639 

640 

119.682  dozen 

647/648 

206.593  dozen 

666 

173.508  kilograms. 

'Category  359pt:  all  HTS  numtwrs  except 
6406.99  1550 

=  Category  369pt,:  all  HTS  numbers  except 
5601.10.1000,  5601.21.0090.  570190,1020, 
5701,90.2020,  5702.10,9020,  5702,392010, 
5702,49,1020.  5702.49,1080.  5702,59  1000, 
5702.99.1010.  5702.99.1090.  5705.00.2020 
and  6406.10,7700. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 
The.se  limits  do  not  apply  to  products 
exported  under  the  Outward  Processing 
Program. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  30,  1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  do  not  apply  to  goods  entered 
under  the  Outward  Processing  Program,  as 
defined  in  the  letter  to  the  Commissioner  of 
Customs,  dated  December  8,  1999  (see  64  FR 
69746). 


Any  shipment  for  entry  under  the  Outward 
Processing  Program  which  is  not 
accompanied  bv  a  valid  certification  in 
accordance  with  the  provisions  established 
in  the  letter  to  the  Commissioner  of  Customs, 
dated  December  9. 1999  (see  64  FR  697441, 
shall  be  denied  entry.  However,  the 
Government  of  Romania  may  authorize  the 
entry  and  charges  to  the  appropriale  specific 
limits  by  the  issuance  of  a  valid  vi.sa.  Also 
see  directive  dated  December  29.  1983.  as 
amended,  (49  FR  493). 

In  carrying  out  the  above  directions,  the 
t^mmissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee forthe Implementation 
of  Textile  Agreements. 

IFR  Doc.  99-32795  Filed  12-17-99:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Consolidation  and  Amendment  of 
Export  Visa  Requirements  to  Include 
the  Electronic  Visa  Information  System 
for  Certain  Cotton,  Wool,  Man-Made 
Fib«r,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In 
Bangladesh 

December  14. 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTFA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  consolidating 

and  amending  visa  requirements. 

EFFECTIVE  DATE:  Januar>-  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  RosS 

Arnold,  International  Trade  Specialist, 

Office  of  Textiles  and  Apparel,  U.S. 

Department  of  Commerce,  (202)  482- 

3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  116S1  of  March  3, 1972,  as 
amended. 

In  exchange  of  notes  dated  December 
9  and  December  14. 1999,  the 
Governments  of  the  United  States  and 
Bangladesh  agreed  to  amend  the 
existing  visa  aiiangement  for  cotton, 
wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  Categories  200-239,  300- 
369.  400-469,  600-670,  800-899, 


produced  or  manufactured  in 
Bangladesh  and  exported  on  and  after 
January  1,  2000.  The  amended 
arrangement  consolidates  existing 
provisions  and  new  provisions  for  the 
Electronic  Visa  Information  System 
(ELVIS).  The  Governments  of  the  United 
States  and  Bangladesh  will  implement  a 
6-month  test  phase  in  which,  in 
addition  to  the  ELVIS  requirements, 
shipments  will  continue  to  be 
accompanied  by  a  visa.  This  notice 
supersedes  the  notice  and  letter  to  the 
Commissioner  of  Customs,  as  amended, 
published  in  the  Federal  Register  on 
November  17, 1988  (53  FR  46484) 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  TexUle  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23.  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Goods  integrated  into  GATT  1994  in 
Stage  n  by  the  United  States  will  not 
require  a  visa  or  ELVIS  transmission 
(see  Federal  Register  notice  63  FR 
53881,  published  on  October  7, 1998). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  entered  into  the  United  States 
for  consiunption,  or  withdrawn  bom 
warehouse  for  consumption,  will  meet 
the  visa  requirements  set  forth  in  the 
letter  published  below  to  the 
Commissioner  of  Customs. 
Troy  tt  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  14.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner;  This  directive 
supersedes  the  directive  issued  to  you  on 
November  14. 1988  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
.Agreements.  Under  the  terms  of  section  204 
of  the  Agricultural  Act  of  1956.  as  amended 
(7  U.S.C.  1854):  and  pursuant  to  the  Uniguay 
Round  Agreement  on  Textiles  and  Clothing " 
and  the  Export  Vi.sa  Arrangement,  effected  by 
exchange  of  notes  dated  December  9  and 
December  14.  1999.  between  the 
Governments  of  the  United  States  and 
Bangladesh:  and  in  accordance  with  the 
provisiotw  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1 .  2000, 
entry  into  the  customs  territory  of  the  United 
States  (i.e..  the  50  states,  the  District  of 
Columbia  and  the  Conmionwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool. 


man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239,  3(X)-369.  400-469.  600- 
670,  600-899.  including  pari  categories  and 
merged  t:ategories.  produced  or 
manufactured  in  Bangladesh  and  exported  on 
and  after  lanuary  1.  2000  for  which  the 
Government  of  Bangladesh  has  not  issued  an 
appropriate  export  visa  and  Electronic  Visa 
Information  System  (ELVIS)  transmission 
fully  described  below.  Should  additional 
categories,  pan-categories  or  merged 
categories  become  subject  to  ijnpori  quotas, 
the  entire  categoryts).  parl-<ailegor>(s)  or 
merged  categoryfs)  shall  be  included  in  the 
coverage  of  this  arrangement. 

A  visa  must  accompany  each  shipment  of 
the  aforementioned  textile  products.  A 
circular  stamped  marking  in  blue  ink  will 
appear  on  the  front  of  the  ori^nal  export 
license.  The  original  visa  shall  not  t>e 
stamped  on  duplicate  copies  of  the  export 
license.  The  original  export  Ucense  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  export  Ucense  and/or  visa 
.  may  not  be  used  for  this  purpose. 
Viu  Requireinenti 

Each  visa  stamp  shall  include  the 
following  information: 

l.The  visa  number.  The  visa  number  shall 
be  In  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  code  specified  by  the 
International  Organization  for 
Standardization  (ISO)  (the  code  for 
Bangladesh  is  "BD").  and  a  six  digit  serial 
number  identifving  the  shipment:  e.g., 
0BD123456. 

2.  The  date  of  issuance.  The  dale  of 
issuance  shall  be  the  day.  month  and  vear  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official  authorized  by  the  Government  of 
Bangladesh. 

4.  The  correct  categoryfs),  pan  categoryfs). 
merged  category(s).  quantity(s)  and  unil(s)  of 
quantity  in  the  shipment  in  the  unit(s)  of 
quantity  provided  for  in  Annex  A  of  the 
Export  Visa  Arrangement,  in  the  US 
Department  of  Comment  dbrrelation.  and  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  Armolated.  or  successor 
document  and  shall  be  reported  in  the  spaces 
provided  within  the  visa  stamp  (e.g..  "Cat. 
340-310  IXlZ'l 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fracUons  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriale  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment.  (For  example,  quota 
Category  347/348  may  be  visaed  as  "Cat. 
"347/348"  or  if  the  shipment  consists  solely 
of  Category  .347  merchandise,  the  shipment 
mav  tw  visaed  as  "Cat.  347."  but  not  as  "Ca\. 
348"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  categorv, 
quantity  or  units  of  quantity  are  missing. 
incorrect,  illegible,  or  have  been  crossed  out 
or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
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shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

The  categories  and  units  of  measure  shall 
be  those  listed  in  Annex  A  of  the  Export  Visa 
.\rrangement  and  as  determined  by  the  U.S. 
Customs  Service. 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  must  be  obtained  from  the 
Govermnent  of  Bangladesh  or  a  visa  waiver 
mav  be  issued  hv  the  U.S.  Department  of 
Commerce  at  the  request  of  the  Government 
of  Bangladesh  and  presented  to  the  U.S. 
Customs  Service  before  any  portion  of  the 
shipment  will  be  released.  The  waiver,  if 
used,  only  waives  the  requirement  to  present 
a  visa  with  the  shipment.  It  does  not  waive 
any  quota  requirement.  Visa  waivers  will 
only  be  issued  for  classification  purposes  or 
for  one-time  special  purpose  shipments  that 
are  not  part  of  an  ongoing  commercial 
enterprise. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  the 
importer  a  certified  copy  of  that  visaed 
export  license  for  use  in  obtaining  a  new 
correct  visaed  invoice  or  a  visa  waiver. 

Only  the  actual  quantity  in  the  shipment 
and  the  correct  category  will  be  charged  to 
the  applicable  restraint  level. 

If  a  shipment  from  Bangladesh  has  been 
allowed  entry  into  the  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa  and  redelivery  is  requested  but  is  not 
made,  the  shipment  will  be  charged  to  the 
correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided. 

The  Government  of  the  United  States  will 
make  available  to  the  Govermnent  of 
Bangladesh,  upon  request,  information  on  the 
amounts  and  categories  involved  for  all  items 
subject  to  quota  administered  by  the  U.S. 
Customs  Service. 

The  complete  name  and  address  of  a 
company  performing  the  major  production 
steps  in  the  manufacturing  process  of  the 
textile  products  covered  by  the  visa  shall  be 
provided  on  the  textile  visa  doc-ument. 
ELVIS  Requirements: 

A.  Each  ELVIS  message  will  include  the 
following  information: 

i.  The  visa  number  as  defined  above. 

ii.The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  visa  was  issued. 

iii.The  correct  category(s),  part  category(s). 
merged  category(s),  quantity(s)  and  unit(s)  of 
quantity  of  the  shipment  in  the  unit(s)  of 
quantitv  provided  for  in  the  U.S.  Department 
of  Commerce  Correlation  and  in  the 
Harmonized  Tariff  Schedule  of  the  United 
States  Annotated  or  successor  documents. 

iv.  The  quantity  of  the  shipment  in  the 
correct  units  of  quantity 

v.  The  manufacturer  ID  number  (MID).  The 
MID  shall  begin  with  ■BD."  followed  by  the 
first  three  characters  from  each  of  the  first 
two  words  of  the  name  of  the  manufacturer, 
followed  by  the  largest  number  on  the 
address  line  up  to  the  first  four  digits, 
followed  by  three  letters  from  the  city  name. 

B.  Entry  of  a  shipment  shall  not  be 
permitted: 


i.  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  Bangladesh; 

ii.  if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

a.  visa  number 

b.  category  or  part  category 

c.  quantity 

d.  unit  of  measure 

e.  date  of  issuance 

f.  manufacturer  ID  number; 
iii.ifthe  ELVIS  transmission  for  the 

shipment  does  not  match  the  information 
supplied  by  the  importer  with  regard  to  any 
of  the  following: 

a.  visa  number 

b.  category  or  part  category 

c.  unit  of  measure: 

iv.  if  the  quantity  being  entered  is  greater 
than  the  quantity  transmitted; 

V.  if  the  visa  number  has  previously  been 
used,  except  in  the  case  of  a  split  shipment, 
or  canceled,  except  when  an  entry  has 
already  been  made  using  the  visa  number. 

C.  A  new.  correct  ELVIS  transmissiuu  from 
Bangladesh  is  required  before  a  shipment 
that  has  been  denied  entr>'  for  one  of  the 
circumstances  described  above  will  be 
released. 

D.  Notwithstanding  the  previous 
paragraph,  a  visa  waiver  may  be  accepted,  at 
the  discretion  of  the  U.S.  Department  of 
Commerce,  in  lieu  of  an  ELVIS  transmission 
if  the  shipment  qualifies  as  a  one-time 
special  purpose  shipment  that  is  not  part  of 
an  ongoing  commercial  enterprise. 

E.  Shipments  will  not  be  released  for  forty- 
eight  hours  in  the  event  of  a  system  failure. 

If  system  failure  exceeds  forty— eight  hours, 
for  the  remaining  period  of  the  system 
failure,  the  U.S.  Customs  Service  will  release 
shipments  on  the  basis  of  the  paper  visaed 
document. 

F.  If  a  shipment  from  Bangladesh  is 
allowed  entry  into  the  commerce  of  the 
United  States  with  an  incorrect  visa,  no  visa, 
an  incorrect  ELVIS  transmission,  or  no  ELVIS 
transmission,  and  redelivery  is  requested  but 
is  not  made,  the  shipment  will  be  charged  to 
the  correct  category  limit  whether  or  not  a 
replacement  visa  or  waiver  is  provided  or  a 
new  ELVIS  message  is  transmitted. 

G.The  U.S.  Customs  will  provide  the 
Government  of  Bangladesh  with  a  report  on 
visa  utilization  which  is  accessible  at  any 
time.  This  report  will  contain: 

a.  visa  number 

b.  category  number 

c.  unit  of  measure 

d.  quantity  charged  to  quota 

e.  entry  number 

f.  entry  line  number 

Exempt  Certification  Requirements 

Textiles  and  textile  articles  provided  for 
below,  which  includes  Bangladesh  items 
listed  in  Annex  C  of  the  Export  Visa 
Arrangement,  will  be  exempted  from  the 
levels  of  restraint  (quotas),  visa  and  ELVIS 
requirements  if  they  are  certified,  prior  to  the 
shipment  leaving  Bangladesh,  by  the  placing 
of  the  original  rectangular-shaped  stamped 
marking  in  blue  ink  on  the  front  of  the 
original  commercial  invoice.  The  original 
exempt  certification  shall  not  be  affixed  to 
duplicate  copies  of  the  invoice.  The  original 
copy  of  the  invoice  with  the  original  exempt 
certification  will  be  required  to  enter  the 


shipment  into  the  United  States.  Duplicate 
copies  of  the  invoice  and/or  exempt 
certification  may  not  be  used. 

1.  Certain  floor  coverings:  Floor  coverings 
provided  for  in  HTS  items  5701.10.1600. 
5701.10.4000.  5702.51.2000,  5702.91.3000. 
5702.92.0010.  5702.99.1010. 

2.  Handloomed  fabrics,  handmade  and 
folklore  products: 

a.  Handloomed  fabrics  of  the  cottage 
industry 

b.  Handmade  textile  products  made  in  the 
cottage  industry  horn  handloomed  fabrics; 
and 

c.  Particular  traditional  folklore  handicraft 
products  as  listed  in  Annex  C  of  the  Export 
Visa  Arrangement. 

Requirements  for  exempt  certification 
stamp:  Each  exempt  certincation  stamp  will 
include  the  following  information: 

1 .  Date  of  issuance; 

2.  Signature  of  issuing  official; 

3.  The  basis  for  the  exemption,  which  shall 
be  noted  as: 

a.  Floor  Coverings  -  HTS  number 
5701.10.1600  (or  whichever  HTS  number  is 
applicable). 

b.  Handloomed  fabric 

c.  Hand-made  textile  product 

d.  The  name  of  the  particular  traditional 
folklore  handicraft  product  (Bangladeshi 
item)  as  listed  below. 

Should  a  shipment  be  exported  from 
Bangladesh  with  an  incorrect  exempt 
certification  (i.e.  the  date  of  issuance. 
signature  or  basis  for  exemption  is  missing, 
incorrect  or  illegible  or  has  been  crossed  out 
or  altered  in  any  way),  then  the  exempt 
certification  shall  not  be  accepted  and  entr>' 
shall  not  be  permitted  until  a  replacement 
certification  is  issued. 

Should  a  shipment  be  exported  from 
Bangladesh  without  an  exempt  certification 
being  issued  prior  to  the  date  of  exportation 
or  the  merchandise  does  not  quali^'  for  the 
exemption,  then  an  exempt  certification  shall 
not  be  accepted  and  entry  shall  not  be 
permitted.  In  such  a  case,  a  visa  or  a  visa 
waiver  must  be  obtained  prior  to  release  of 
any  portion  of  the  shipment.  If  quotas  are  in 
force,  the  shipment  will  be  charged  to  the 
appropriate  quota  level. 
Shipments  not  requiring  visas,  ELVIS 
transmissions  or  exempt  certifications: 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  S800  or  less  do  not 
require  a  visa,  an  ELVIS  transmission  or 
exempt  certification  for  entry  and  shall  not 
be  charged  to  Agreement  levels. 
Other  provisions: 

Except  as  provided  for  above,  any 
shipment  which  is  not  accompanied  by  a 
valid  and  correct  visa  and  ELVIS 
transmission,  or  exempt  certification  in 
accordance  with  the  foregoing  provisions, 
shall  be  denied  entry  by  the  Government  of 
the  United  States  unless  the  Government  of 
Bangladesh  authorizes  the  entry  and  any 
charges  to  the  agreement  levels. 

An  invoice  may  cover  visaed  merchandise 
or  exempt  certification  merchandise  but  not 
both. 

After  a  six-month  test  phase  is  completed, 
both  governments  will  conduct  a  iolnl 


assessment  and  make  recommendations 
regarding  the  elimination  of  the  visa  stamp 
on  the  commercial  invoice. 

Effective  on  January  1,  2000.  neither  a  visa 
nor  an  ELVIS  transmission  will  be  required 
for  products  integrated  in  the  second  stage  of 
the  integration  of  textiles  and  clothing  into 
GATT  1994  torn  WTO  member  countries 


(see  directive  dated  September  30.  199«)  A 
visa  and  ELVIS  transmission  will  continue  to 
be  required  for  non-integrated  products. 

The  visa  stamp  remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  af^rs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Merged  and  Part  Categories 


CategofV 


Designation  in 
Agreement 


Meged  Categories 
336  and  636 
338  and  339 
340  and  640 
342  and  642 
347  and  348 

351  and  651 

352  and  652 
638  and  639 
645  and  646 
647ar>d64e 

Part  Categories 
369-S 

369-0 


336/636 
338/339 
340/640 
342/642 
347/348 
351/651 
352/652 
638/639 
645/646 
647/648 

Cotton  Shop 

Towels 

Other  Cotton 

Manufactures 


Conversion 
Factor  to  SME 


37.90 
6.00 
2010 
14.90 
14.90 
43.50 
11^ 
12.96 
30.80 
14.90 

8.50 

8.50 


Unit 


dozen 

dozen 
dozen 
dozen 
dozen 
dozen 
dozen 
dozen 
dozen 
dozen 

kilograms 

kilograms 


Embroidered 
Kaftan 


Bangladeshi  Items 


These  are  the  Items  tt)at  are  uniquely  arxl 
historically  tradrtiona!  Bangladestij  prod- 
ucts. All  these  items  merrtioned  in  this  list 
are  made  from  woven  fabric.  Additional 
Items  may  t>e  included  after  consuttations 
arxl  mutual  agreement  of  both  Govern- 
ments. 

AnWe  length  loose  fitting 
dress  with  embroidery 
around  top  and  bottom 
with  side  slits  of  atxHit 
18  inches  from  the  lower 
hem  ar>d  with  traditional 
Bangladeshi  hand  em- 
broidery or  hand  batik 
pnnting. 
This  is  a  men's  and  tx)ys' 
shirt  type  garment  made 
from  cotton  or  man-made 
fabric,  plain  or  colored, 
hand  embroidered,  or 
printed,  or  batik  deco- 
rated, or  batik  printed, 
without  collar  and  with 
haft  or  full  sleeve,  with 
partial  from  opening  with 
or  without  buttons.  The 
tails  extend  from  finger 
tip  to  knee.  This  is  a  typ* 
ical  Muslim  ceremonial 
dress  of  Bangladeshi 
men  and  boys  and  has 
been  used  from  ancient 
times  for  Muslim  fes- 
tivals. 


Bangladeshi  Items— Continued 


Bell-Sleeve  A  women's  garment  tradi- 

Evening  tionaify  used  by 

BkXise  Bangtadesh)  women  and 

giris  for  covering  upper 
pan  of  the  body  and  tra- 
ditionaUy  worn  urxler  a 
sari,  made  from  cotton  or 
man-made  fabnc.  pat- 
terned or  piain.  emtKoi- 
dered  or  pnnted.  A  sftort. 
tight  fitting  btouse  ending 
above  the  waist  with 
untapered  half  sleeve 
without  collar,  Th«s  is  a 
women's  folfdore  btouse, 
having  a  kxig 
Bangladeshi  tradition. 
Salwar  Rain  or  designed  or  pnnt- 

ed, loose  frtting  trousers 
secured  with  drawstring 
or  hooks  with  legs  that 
are  straight  or  baggy 
with  extra  fullness  at  the 
thighs  made  from  cotton 
or  man-made  fitjer  fab- 
rics, traditior^ly  worn 
with  kameez.  Must  be 
imported  with  a  kameez. 
aTKJ.  if  for  women  or 
girts,  with  a  dopatta. 


Bangladeshi  Items— Continued 


Kameez 


Dopatta 


Lungi 


Long  tunic,  untapered. 
plain  or  pnnted  or  em- 
broidered, half,  tt>ree 
quarter,  or  full  sleeve, 
made  from  cotton  or 
man-made  fiber  fabnc 
tradWonatty  worn  with 
salwar  mth  length  down 
to  knee  level,  with  partial 
opening  with  button  in 
front  or  back.  Must  be 
imported  with  a  sawtar. 
and.  If  for  women  or 
girts,  with  a  dopatta 

A  tong  scarf  rT>6a$uring 
from  72  to  120  inches 
ior>g  and  36  to  40  inches 
wide  tra<Monally  worn  by 
Muslim  women  or  girls  in 
Bangladesh  with  salwar 
and  kameez.  Must  be 
imporled  with  a  salwar 
and  kameez - 

A  tradrt)or«l  garment  worn 
as  outerwear  from  waist- 
down  to  anWe.  45  to  50 
irtcfies  in  width  and  hav- 
ing a  circumference  a* 
70  to  80  trrches.  in  tubu- 
lar fonn.  made  from  cot- 
ton or  man-made  ftoer 
fatinc 
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Bangladeshi  ttems — Continued 


Borka 


Kuna 


Batwa 


A  loose  overall,  two  piece 
garrnem  dress,  ankle 
length,  with  hood  portion 
containing  veil  lor  cov- 
ering face  worn  by  Mus- 
lim women  and  girls  of 
Bangladesh  when  going 
OUT  of  the  house.  Made 
from  cotton  or  man-made 
fiber  of  a  sofid  cotor,  with 
a  full  front  opening  with 
buttons. 
A  n>en"s  or  boys'  shirt  type 
garment  similar  to  a 
panjabi,  of  mkl-lhigh 
length  of  cotton  or  man- 
made  fiber  fabnc.  with  no 
collar  or  a  one  inch 
stand  up  cotlar,  with  full 
or  half  sleeves,  with  a 
partial  front  opening  with 
or  wttf>out  buttons. 
Small  drawstnng  pouches 
used  by  women  and  girls 
for  carrying  betel  nut  and 
small  personal  things. 
Printed  or  harx)  embroi- 
dered 

H^kshi  Kantha       Traditional  hand  stitched. 
extensively  harxl  embroi- 
dered, wall  hanging  with 
a  design  deptcting  rural 
life  or  foiWore  motifs 
made  from  cotton,  silk, 
or  man-made  fibers. 

Batik  Wall  Cut  pieces  of  cotton,  silk, 

Har>9ngs  or  rrwrv-made  fiber  fabric 

ttiat  have  been  printed 
using  the  batik  process. 

(FR  Doc.  99-32797  Filed  12-17-99;  8:45  ami 
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COMMITTEE  FOR  THE 
rMPLEMErfTATlON  OF  TEXTILE 
AGREEMENTS 

Consolklation  and  Amendment  of 
Export  Visa  Requirements  to  Include 
the  Electronic  Visa  Information  System 
for  Certain  Cotton.  Wool.  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Sri  Lanka 

December  14.  1999. 

agency:  Committee  for  the 

Un piemen tation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  consolidating 

and  amending  visa  requirements. 

EFFECTIVE  DATE:  Ianuar>'  1.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Uoger.  International  Trade  Specialist, 

Office  of  Textiles  and  Apparel,  U.S. 

Department  of  Commerce.  (202)  482- 

3400. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

In  exchange  of  notes  dated  December 
10,  1999.  the  Governments  of  the  United 
States  and  Sri  Lanka  agreed  to  amend 
the  existing  visa  arrangement  for  cotton, 
wool,  man-made  Hbor,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  Categories  200-239.  300- 
369,  400-469,  600-670.  831-B59. 
produced  or  manufactured  in  Sri  Lanka 
and  exported  on  and  after  January  1. 
2000.  The  amended  arrangement 
consolidates  existing  provisions  and 
new  provisions  for  the  Electronic  Visa 
Information  System  (ELVIS).  The 
Governments  of  the  United  States  and 
Sri  Lanka  will  implement  a  6-month  test 
phase  in  which,  in  addition  to  the 
ELVIS  requirements,  shipments  will 
continue  to  be  accompanied  by  a  visa. 
This  notice  supersedes  the  notice  and 
letter  to  the  Commissioner  of  Customs, 
as  amended,  published  in  the  Federal 
Register  on  September  7,  1988  (53  FR 
34573). 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  Categories 
with  the  Harmonized  Tariff  Schedule  of 
the  United  States  (see  Federal  Register 
notice  63  FR  71096,  published  on 
December  23. 1998).  Information 
regarding  the  2000  CORRELATION  will 
be  published  in  the  Federal  Register  at 
a  later  date. 

Goods  integrated  into  GATT  1994  in 
Stage  n  by  the  United  States  will  not 
require  a  visa  or  ELVIS  transmission 
(see  Federal  Register  notice  63  FR 
53881.  published  on  October  7.  1998). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  entered  into  the  United  States 
for  consumption,  or  withdrawn  from 
warehouse  for  consumption,  will  meet 
the  visa  requirements  set  forth  in  the 
letter  published  below  to  the 
Commissioner  of  Customs. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 
December  14,  1999. 
Commissioner  of  Customs, 
Department  of  the  Tr^sury,  Waskingfon.  DC 
20229. 
Dear  Commissioner:  This  directive 
supersedes  the  directive  issued  to  you  on 
September  1,  1988  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  Under  the  terms  of  section  204 
of  the  Agricultural  Act  of  1956.  as  amended 
(7  U.S.C.  1854);  and  pursuant  to  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
and  the  &(port  Visa  Arrangement,  effected  by 


exchange  of  notes  dated  December  10. 1999, 
between  the  Governments  of  the  United 
States  and  Sri  Lanka:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1.  2000. 
entry  into  the  customs  territory  of  the  United 
Slates  (i.e.,  the  50  states,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  Gber.  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239.  300-369.  400-469,  60O- 
670.  831-859.  including  part  categories  and 
merged  categories,  produced  or 
manufactured  in  Sri  Lanka  and  exported  on 
and  after  lanuary  1.  2000  for  which  the 
Government  of  Sri  Lanka  has  not  issued  an 
appropriate  export  visa  and  Electronic  Visa 
Information  System  (ELVIS)  transmission 
fully  described  below,  Should  additional 
categories,  part-categories  or  merged 
categories  become  subject  to  import  quotas, 
the  entire  category(s).  part-catogory(s)  or 
merged  categor>-[s}  shall  be  included  in  the 
coverage  of  this  arrangement. 

A  visa  must  accompany  each  shipment  of 
the  aforementioned  textile  products.  A 
circular  stamped  marking  in  blue  ink  will 
appear  on  the  front  of  the  original  invoice. 
The  original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  original  visa  stamp  will  be 
required  to  enter  the  shipment  into  the 
United  Stales.  Duplicates  of  the  invoice  and/ 
or  visa  may  not  be  used  for  this  purpose. 
Visa  Requirements 

Each  visa  stamp  shall  include  the 
following  information: 

1 .  The  visa  number.  The  visa  number  shall 
bo  in  the  standard  nine  digit  letter  formal, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  code  specified  by  the 
International  Organization  for 
Standardization  (ISO)  (the  code  for  Sri  Lanka 
is  ""LK").  and  a  six  digit  serial  number 
identifying  the  shipment;  e.g.,  0LK1234S6. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official  authorized  by  the  Government  of  Sri 
Lanka. 

4.  The  correct  category(s).  part  category(s). 
merged  category(s).  quantity(s)  and  unit(s]  of 
quantity  in  Ihe  shipment  in  the  unit(s)  of 
quantity  provided  for  in  Annex  A  of  the 
Export  Visa  Arrangement,  in  the  U.S. 
Department  of  Commerce  Correlation,  and  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  Annotated,  or  successor 
document  and  shall  be  reported  in  the  spaces 
provided  within  the  visa  stamp  (e.g.,  "Cat. 
340-510  DOZ"). 

Quantities  must  be  slated  in  whole 
numbers.  Decimals  or  h^clions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  Ihe 
correct  calegon,  visa  corresponding  to  Ihe 
actual  shipment.  (For  example,  quota 
Categon.-  :)47/:i48  may  be  visaed  as  "Cat. 
"347/348"  or  if  the  shipment  consists  solely 
of  Category  347  merchandise,  the  shipment 
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may  be  visaed  as  "Cat.  347,"  but  not  as  "Cat. 
348"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect,  illegible,  or  have  been  crossed  out 
or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
Quanlity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

The  categories  and  units  of  measure  shall 
be  those  listed  in  Annex  A  of  the  Export  Visa 
Arrangement  and  as  determined  by  the  U.S. 
Customs  Service. 

If  Ihe  visa  is  not  acceptable  then  a  new 
correct  visa  must  be  obtained  from  the 
Government  of  Sri  Lanka  or  a  visa  waiver 
may  be  issued  by  the  U.S.  Department  of 
Commerce  at  the  request  of  the  Government 
of  Sri  Lanka  and  presented  to  the  U.S. 
Customs  Ser\'ice  before  any  portion  of  the 
shipment  will  be  released.  The  waiver,  if 
used,  only  waives  the  requirement  to  present 
a  visa  with  the  shipment.  It  does  not  waive 
any  quota  requirement.  Visa  waivers  will 
only  be  issued  for  classification  purposes  or 
for  one-time  special  purpose  shipments  that 
are  nol  part  of  an  ongoing  commercial 
enterprise. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
docimient  after  entry,  but  will  provide  the 
importer  a  certified  copy  of  that  visaed 
invoice  for  use  in  obtaining  a  new  correct 
visaed  invoice  or  a  visa  waiver. 

Only  Ihe  actual  quantity  in  the  shipment 
and  the  correct  category  will  be  charged  to 
Ihe  applicable  restraint  level. 

If  a  shipment  from  Sri  Lanka  has  been 
allowed  entr\'  into  the  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa  and  redelivery  is  requested  but  is  not 
made,  the  shipment  will  be  charged  to  the 
correct  cat^ury  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided. 

The  Government  of  the  United  States  will 
make  available  to  the  Government  of  Sri 
Lanka,  upon  request,  information  on  the 
amounts  and  categories  involved  for  all  items 
subject  to  quota  administered  by  the  U.S. 
Customs  Service. 

The  complete  name  and  address  of  a 
company  performing  the  major  production 
steps  in  the  manufacturing  process  of  the 
textile  products  covered  by  the  visa  shall  be 
provided  on  the  textile  visa  document. 
ELVIS  Requirements 

A.  Each  ELVIS  message  will  include  the 
following  information: 


i.The  visa  number  as  defined  above. 

ii.The  dale  of  issuance.  The  dale  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  visa  was  issued. 

iii.The  correct  categor>'(s).  part  categor>-(s), 
merged  calegoryts).  quantity(s)  and  unilfs)  of 
quantity  of  the  shipment  in  the  unit(s)  of 
quantity  provided  for  in  Ihe  U.S.  Department 
of  Commerce  Correlation  and  in  Ihe 
Harmonized  Tariff  Schedule  of  the  United 
Slates  Annotated  or  successor  documents. 

iv.  The  quantity  of  the  shipment  in  the 
correct  units  of  quantity 

V.  The  manufacturer  ID  number  (MID).  The 
MID  shall  begin  with  "LK, "  lollowed  by  the 
Hrst  three  characters  from  each  of  the  first 
two  words  of  the  name  of  the  manufacturer, 
followed  by  the  largest  number  on  the 
address  line  up  to  Ihe  first  four  digits, 
followed  by  three  letters  bom  the  city  name. 

B.  Entry  of  a  shipment  shall  not  be 
permitted: 

i.  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  Sri  Lanka; 

ii.  if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

a.  visa  number 

b.  category  or  part  categor>' 

c.  quantity 

d.  unit  of  measure 

e.  date  of  issuance 

f.  manufacturer  ID  number; 

iii.  if  the  ELVIS  transmission  for  the 
shipment  does  not  match  the  information 
supplied  by  the  importer  with  regard  to  any 
of  the  following: 

a.  visa  number 

b.  category  or  part  category 

c.  unit  of  measure: 

iv.  if  the  quantity  being  entered  is  greater 
than  Ihe  quantity  transmitted; 

V.  if  the  visa  number  has  previously  been 
used,  except  in  the  case  of  a  split  shipment, 
or  canceled,  except  when  an  entry  has_ 
already  been  made  using  the  visa  numlier. 

C.  A  new,  correct  ELVIS  transmission  from 
Sri  Lanka  is  required  before  a  shipment  that 
has  been  denied  entry  for  one  of  the 
circumstances  described  above  will  be 
released. 

D.  Notwithstanding  the  previous 
paragraph,  a  visa  waiver  may  be  accepted,  at 
the  discretion  of  the  U.S.  Department  of 
Commerce,  in  lieu  of  an  ELVIS  transmission, 
if  the  shipment  qualifies  as  a  one-time 
special  purpose  shipment  that  is  not  part  of 
an  ongoing  commercial  enterprise. 

E.  Shipments  will  nol  be  relcjased  for  forty- 
eight  hours  in  the  event  of  a  sy.stem  failure. 

If  system  failure  exceeds  forty-eighl  hours, 
for  Ihe  remaining  period  of  the  system 
failure,  the  U.S.  Customs  Service  will  release 
shipments  on  Ihe  basis  of  the  paper  visaed 
document. 


F.if  a  shipment  from  Sri  Lanka  is  allowed 
enlr>'  into  the  commerce  of  the  United  States 
with  an  incorrect  visa,  no  visa,  an  incorrect 
ELVIS  transmission,  or  no  ELVIS 
transmission,  and  redoliver%'  is  requested  but 
is  nol  made,  the  shipment  will  be  charged  to 
the  correct  category  limit  whether  or  not  a 
replacement  visa  or  waiver  is  provided  or  a 
now  ELVIS  message  is  transmitted. 

G.The  U.S.  Customs  will  provide  the 
Goverrunenl  of  Sri  Lanka  with  a  report  on 
visa  utilization  which  is  accessible  at  any 
lime.  This  report  uill  contain: 

a.  visa  number 

b.  category  number 
c  unit  of  measure 

d.  quantity  cJiarged  to  quota 

(!.  entn.'  number 

r  entn."  line  number 
Shipments  nol  Requiring  visas  or  ELVIS 
Trannnissians 

.    Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  S800  or  less  do  nat 
require  a  visa  or  an  ELVIS  transmission  for 
entry  and  shall  not  be  charged  to  Agreement 
levels. 
Other  provisioiis 

Except  as  provided  for  above,  any 
shipment  which  is  not  accompanied  by  a 
valid  and  correct  visa  and  ELVIS 
transmission  shall  be  denied  entr\-  by  Ihe 
Government  of  the  United  States  unless  the 
Government  of  Sri  Lanka  authorizes  the  enlry 
and  any  charges  to  the  agreeraeni  levels. 

After  a  six-month  test  phase  is  completed, 
both  governments  will  conduct  a  joint 
assessment  and  make  recommendations 
regarding  the  elimination  of  the  visa  stamp 
on  the  commercial  invoice. 

Effe<:tive  on  January- 1.  2000.  neither  a  vi.sa 
nor  an  ELVIS  transmission  will  be  required 
for  products  integrated  in  the  second  stage  of 
the  Integration  of  textiles  and  clolhing  into 
GATT  1994  from  WTO  member  countries 
(see  directive  dated  September  30.  1998)  A 
visa  and  ELVIS  transmission  will  continue  to 
be  required  for  nun-inlegrated  products. 

The  visa  stamp  remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely, 
Troy  H.  Cribb, 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Merged  and  Part  Categories 


Merged  Category 

OesignaUon  in  Agreemenl 

Conversion  Faolof  to  SME 

Unit 

331  and  631 

33*1/631 

2.90 

dozen  pairs 

333arxl633 

333^633 

30.x 

334  and  634 

334«34 

34.50 

dozen 

33Sand83S 

335^35 

34.50 

dozen 

336.  636  and  836 

336/63S«36 

37.90 

dozen 

338  and  339 

33W339 

6.00 

dozen 

340  and  640 

340640 

20.10 

dozen 

341  and  641 

341«41 

12.10 

dozen 

342.  642  and  842 

342«42«42 

14.90 

dozen 
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Merged  Category 

J 

Designahon  in  Agreement 

Conversran  Factor  to  SME 

Unrt 

345  and  845 

345^45 

30.80 

dozen 

347,  348  and  847 

347/348*47 

14.90 

dozen 

350  and  650 

350/650 

42.60 

dozen 

351  and  651 

351/651 

43.50 

dozen 

352  and  652 

352/652 

11.30 

dozen 

359-C  and  65»-C 

359-0659-0 

10.10 

kilograms 

638,  639  and  838 

638«3a«38 

13.00 

dozen 

645  and  646 

645«46 

30.80 

dozen 

647  and  648 

647/648 

14.90 

dozen 

Part  Category 

DescripUon 

359-C 

Cotton  Covefalls  end 

Overalls 

359-0 

Ottwf  Cotton  Apparel 

369-0 

369-0 

Other  Conon  Manufac- 

tures 

369-S 

Cotton  Shop  Towels 

669-C 

Man-Made  Fiber  Overalls 

and  Coveralls 

659-0 

Other  Man-Made  Fiber 

Apparel 
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COMIIODITY  FUTURES  TRADING 
COMMISSION 

PropoMd  Amendments  to  tt>e  Chicago 
Mercantile  Exchange  Oriented  Strand 
Board  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACnow:  Notice  of  availability  of 

proposed  amendments  to  contract  terms 

and  conditions. 

summary:  The  Chicago  Mercantile  (CME 
or  Exchange)  has  proposed  amendments 
to  its  oriented  strand  board  (OSB) 
futures  contract.  The  primary  proposed 
amendments  would  allow  delivery  of 
OSB  from  storage  ^ilities  and  allow 
shipments  via  truck.  The  proposal  was 
submitted  under  the  Commission's  45- 
day  Fast  Track  procedures.  The  Acting 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purpose  of  the  Commodity 
E.xchange  Act. 

DATES:  Comment  must  be  received  on  or 
before  January  4.  2000. 
AOOOESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  1155  21st  Street,  NW. 


Washington.  E)C  20581.  [n  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary®cftc.gov.  Reference  should  be 
made  to  the  CME  oriented  strand  board 
futures  contract  rule  amendments. 
FOR  FURTHER  INFORMATION  COHTACT: 
Please  contact  lohn  Forkkio  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street  NW.  Washington,  DC 
20581.  telephone  (202)  418-5281. 
Facsimile  niunber:  (202)  418-5527. 
Electronic  mail:  jforkkio©cftc.gov. 
SUPPLEMENTARY  INFORMATKM:  The 
proposed  amendments  include  two 
substantive  revisions  to  the  delivery 
procedures  as  well  as  several  minor 
revisions. 

One  substantive  change  is  to  allow 
delivery  from  a  storage  facility.  The 
amended  rules  would  provide  that  a 
delivery  unit  must  be  delivered  from  a 
single  mill  or  storage  facility  and  must 
be  produced  by  only  one  manufactiu^r. 
According  to  the  CME.  "this  is  a  normal 
cash  market  practice  that  gives  some 
assurance  of  product  integrity  and 
uniformity  to  the  buyer. 

Another  signiiRcant  proposed  change 
is  to  allow  delivery  via  truck.  According 
to  the  Exchange. 

Truck  shipment  is  possible  by  mutual 
agreement  t>etween  buyer  and  seller. 
Although  the  buyer  is  responsible  for 
arranging  shipment,  the  seller  may  provide 
the  trucks  under  terms  acceptable  to  the 
buyer.  These  terms  would  include  a  shipping 
schedule.  If  the  buyer  provides  the  trucks, 
however,  a  shipping  interval  must  be 
specified  by  the  seller  using  the  dates 
required  by  the  futures  contract.  A  dehvery 
unit  of  panels  would  consist  of  3  truckioads. 
The  seller  must  pick  an  interval  of  4 
consecutive  business  days  that  may  start  as 
soon  as  the  fifth  day.  and  must  start  no  later 
than  the  eighth  day.  after  delivery 
instructions  have  been  received  from  the 
buyer. 

In  addition,  the  CME  is  proposing  to 
add  the  phrase  "wood-based  structural- 
use"  to  the  commodity  specifications  for 
futures  contract  deliveries.  This  would 
clarify  the  type  of  panel  allowed  in 
deliveries  on  the  futiu^s  contract. 
According  to  the  CME.  "[tlhe  phrase 


matches  the  title  of  U.S.  Department  of 
Commerce  product  standard  PS2-92 
that  governs  the  performance  standards 
of  OSB  panels,  as  noted  in  current  Rule 
7304.A.1. 

The  Exchange  also  is  proposing  to 
require  the  buyer  who  chooses  rail 
shipment  to  provide  a  routing  to 
destination  that  is  acceptable  to  the 
originating  carrier.  The  CME  stated  that 
"[t)his  is  necessary  to  ensure  that  rail 
shipment  is  possible  along  the  entire 
route  chosen  by  the  buyer  and  matches 
a  provision  of  the  deliver^'  pnK:8dures 
in  the  ciuxent  Random  Length  Lumber 
futures  contract.  In  the  absence  of 
instructions  from  the  buyer,  delivery 
will  be  made  via  rail  to  Chicago." 

The  CME  stated  that  current  contract 
calls  for  the  seller  to  prepay  rail  freight 
from  the  mill  to  the  buyer's  destination 
and  then  bill  the  buyer  for  any  excess 
charges  over  the  freight  cost  incurred  if 
the  shipment  were  to  have  been  made 
&t)m  the  mill  to  Chicago,  using  the 
lowest  published  frei^t  rate.  The  CME 
indicated  that,  since  this  language  is 
hard  to  follow,  it  proposes  to  amend  the 
rules  to  add  "explicit  language  to  detail 
how  the  calculation  of  any  excess 
charges  is  to  be  made." 

Another  proposed  amendment 
provides  that  shipping  the  charges  are  to 
be  based  on  the  rate  for  52-foot  8-inch 
boxcars.  The  CME  sUted  that  "this 
provision  means  only  that  the  rate 
charged  to  the  buyer  must  be  for  that 
size  boxcar:  however,  any  size  boxcar 
can  be  used  to  actually  ship  the  panels." 
According  to  the  Exchange,  in  cash 
market  transactions,  this  size  of  boxcar 
is  commonly  used  for  shipping  panels 
of  the  amoimts.  thickness  and 
dimension  specified  by  the  OSB  futures 
contract. 

The  CME  also  proposes  to  require  that 
deliverable  OSB  panels  may  not  be 
older  than  18  months,  dated  frY)m  the 
transfer  of  title.  According  to  the 
Exchange,  "an  18-month  span  was 
considered  by  industry  representatives 
to  be  long  enough  to  allow  for  storage 
programs  to  be  meaningful  yet  short 
enough  so  that  panels  would  retain  their 
fresh  appearance  and  condition." 

Finally,  rule  7305  is  proposed  to  be 
amended  by  adding  a  clause  allowing 
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reinspection  requests  to  be  made 
regardless  of  when  the  panels  were  first 
received.  The  CME  stated  that  this 
provision  reflects  a  normal  cash  market 
practice  "imder  PS2-92  for  reinspection 
requests  to  be  honored  free  of  charge  by 
the  grading  agency  if  they  are  made 
within  6  months  of  first  receipt  of  the 
panels." 

The  proposed  amendments  were 
submitted  pursuant  to  the  Commission's 
Fast  Track  procedures  for  streamlining 
the  review  of  futures  contract  rtUe 
amendments  and  new  contract 
approvals  (62  FR  10434).  Under  those 
procediu-es,  the  proposals,  absent  any 
contrary  action  by  the  Commission,  may 
be  deemed  approved  at  the  close  of 
business  on  January  21,  2000, 45  days 
after  receipt  of  the  proposals.  In  view  of 
the  limited  review  period  under  the  Fast 
Track  procedures,  the  Commission  has 
determined  to  publish  for  public 
comment  notice  of  the  availability  of  the 
terms  and  conditions  for  1 5  days,  rather 
than  30  days  as  provided  for  proposals 
submitted  under  the  regtdar  review 
procedures. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street  NW. 
Washington.  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)418-5100,  -.•. 

Other  materials  submitted  by  the  CME 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
use.  552)  and  the  O>mmission's 
regulations  thereimder  (17  CFR  part  145 
(1997)).  except  to  the  extent  they  are 
entitied  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOL.  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
CME.  should  send  such  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington.  DC  20581  by  the  specified 
date. 


Issued  in  Washington.  DC.  on  December 
14.  1999. 
lohn  R.  Midks, 
Acting  Dimctor. 

IFR  Doc.  99-32839  Filed  12-17-99:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form  Number,  and  OMB 
Number:  Technical  Assistance  for 
Public  Participation  (TAPP) 
Application:  DD  Form  2749:  OMB 
Number  0704-0392. 

Type  of  Bequest:  Extension. 

Number  of  Respondents:  265. 

Responses  Per  Respondent:  1. 

Annual  Responses:  265. 

Average  Burden  Per  Response:  4 
hoius. 

.4nnua/  Burden  Hours:  1,060. 

Needs  and  Uses:  The  collection  of 
information  is  necessary  to  identifi,' 
products  or  services  requested  by 
community  members  of  restoration 
advisory  boards  or  technical  review 
conunittees  to  aid  in  their  participation 
in  the  Department  of  Defense's 
environmental  restoration  program,  and 
to  meet  Congressional  reporting 
requirements.  Respondents  are 
community  members  of  restoration 
advisory  boards  or  technical  review 
committees  requesting  technical 
assistance  to  interpret  scientific  and 
engineering  issues  regarding  the  nattn^ 
of  environmental  hazards  at  an 
installation.  This  assistance  will  aid 
communities  in  participating  in  the 
cleanup  process.  The  information, 
directed  by  10  U.S.C.  2705,  will  be  used 
to  determine  the  eligibility'  of  the 
proposed  project,  begin  the  procurement 
process  to  obtain  the  requested  products 
or  services,  and  determine  the 
satisfaction  of  commimity  members  of 
restoration  advisory  boards  and 
technical  review  committees  receiving 
the  products  and  services. 

Affected  public:  Not-for-profit 
Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C.  ' 
Springer. 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  (kfr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR. 
1215  Jefferson  Highway.  Suite  1204. 
Arlington,  VA  22202-4302. 

l3atod:  December  14.  1999. 
Patricia  L.  Toppings, 
Alternate  OSD  Fedemt  Register  Liaison 
Officer.  Department  of  Defense. 
ire  Doc.  99-32876  Filed  12-17-99:  8:45  ami 
BUJNG  COOE  5001-ia-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  Of  Availability  04  The  National 
Missile  Defense  Deployment  Draft 
Environmental  Impact  Statement 

agency:  Ballistic  Missile  Defense 
Organization. 

action:  Notice  of  Availability:  Extension 
of  Comment  Period. 

summary:  The  Ballistic  Missile  Defense 
Organization  (BMDO)  aimoimced  the 
availability  of  the  National  Missile 
Defense  Deployment  Draft 
Environmental  Impact  Statement  (DEIS) 
on  Friday.  October  1. 1999  (64  FR 
53364).  "This  notice  extends  the  public 
comment  period.  All  other  information 
remains  imchanged. 

comments:  Written  comments  have  been 
extended  to  {insert  30  days  from  date  of 
publication).  Inquiries  on  the  DEIS 
should  be  directed  to:  SMDC-N-V  (Ms. 
lulia  Hudson).  U.S.  Army  Space  and 
Missile  Defense  Command.  PO  Box 
1500.  Huntsville.  AL  35807-3801. 
Public  reading  copies  of  the  DEIS  will 
be  available  for  review  at  the  public 
libraries  within  the  communities  where 
the  public  hearings  will  be  held  and  at 
the  BMDO  internet  site  at 
www.acq.osd.mil/bmdo/bmdolink/ 
html/nmd.html. 

Dated:  December  13. 1999. 
LM.  Bynum, 

Alternate  OSD  Federal  Begister  Uaison 
Officer.  Department  of  Defense. 
IFR  Doc.  99-32878  Filed  12-17-99;  »:45  ami 
BUJNG  COOE  SOCI-IO-tl 
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DEPARTMENT  OF  DEFENSE 

Olfica  of  the  Secretary 

Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

summary:  The  Department  of  Defense 
(DoD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
agenda  will  include  a  discussion  of  the 
Defense  Labor-Management  Relations 
Evaluation  and  other  related  Partnership 
topics. 

DATES:  The  meeting  is  to  be  held 
January  11,  2000.  in  room  1E801, 
Conference  Room  7,  the  Pentagon,  from 
1;D0  p.m.  until  3:00  p.m.  Comments 
should  be  received  by  January  4,  2000. 
in  order  to  be  considered  at  the  January 
11  meeting. 

AlX)nESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deUver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-serve  basis.  Individuals 
wishing  to  attend  who  do  not  possess  an 
appropriate  Pentagon  building  pass 
should  call  the  below  listed  telephone 
number  to  obtain  instructions  for  entry 
into  the  Pentagon.  Handicapped 
individuals  wishing  to  attend  should 
also  call  the  below  listed  telephone 
number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Oprisko,  Chief,  Labor  Relations 
Branch,  Field  Advisory  Services 
Division,  Defense  Civilian  Personnel 
Management  Service,  1400  Key  Blvd, 
Suite  B-200,  Arlington,  Virginia  22209- 
5144,  (703)  696-6301,  select  menu  #3, 
ext.  704. 

Dated:  December  13. 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc  99-32879  Filed  12-17^9:  8:45  am] 
BIUJNO  CODE  5001-1(MI 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army  Corps  of 
Engineers 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Tree  RIos 
Environmental  Restoration,  Maricopa 
County,  Arizona 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District,  DOD. 
ACTION:  Notice  of  Availability. 

SUMMARY:  The  Tres  Rios  study  area  is  9 
miles  long  and  one  mile  wide, 
encompassing  approximately  5,600 
acres.  The  area  gets  its  name  because  it 
is  located  at  the  confluence  of  the  Salt, 
Gila  and  Agua  Fria  rivers.  The  Salt  runs 
into  the  Gila  just  upstream  of  1 15th 
Avenue:  the  Agua  Fria  runs  into  the  Gila 
at  the  western  end  of  the  study  area. 

The  feasibility  study  showed  an 
opportunity  exists  "to  restore  riparian 
habitat  within  the  study  areas,  as  well 
as  to  address  flooding  problems  and  the 
recreation  needs  of  the  study  area." 
Following  studies  of  several 
alternatives,  a  plan  was  selected  that  is 
technically  feasible,  economically 
efficient,  and  enviroiunen tally  sound. 

The  source  of  water  for  the  river  is 
effluent  from  the  91st  Avenue 
Wastewater  Treatment  Plant  (WWTP). 
The  study  notes  the  water  also  can  be 
used  for  constructed  wetlands  that 
would  provide  areas  for  new  wildlife 
habitat,  education  and  recreation.  The 
wetlands  would  further  enhance  the 
high  quality  of  water  released  Emm  the 
WWTP. 

Characteristics  of  the  plan  include  a 
regulating  wetland  to  provide  a  more 
constant  rate  of  disciiarge  from  the  Slst 
Avenue  WWTP.  constructed  wetlands 
arranged  in  a  line  along  the  north  bank 
of  the  river,  a  pipeline  leading  from 
overbank  wetlands  to  riparian  corridors 
west  of  El  Mirage  Road,  open  water  and 
marsh  areas  within  the  river  channel, 
west  of  El  Mirage  Road,  large  open 
water/marsh  areas  along  the  south  side 
of  the  river  channel,  and  flood  control 
levees. 

The  proposed  project  is  expected  to 
have  significant  twnefidal 
environmental  impacts.  Restoring  native 
riparian  and  wetland  vegetation  to  the 
Salt/Gila  River  is  expected  to  benefit 
several  native  wUdlife  species  and 
threatened  and  endangered  species.  No 
long-term  adverse  ecological  or 
environmental  health  effects  are 
expected  due  to  the  proposed 
environmental  restoration.  No 
significant  impacts  are  expected  to 
occur. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  Draft 
Feasability  Report  contact  Mr.  Mike 
Temak,  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District,  Attn:  CESPL-PD- 
WC,  3636  N.  Central  Avenue.  Phoenix 
AZ  85012-1936  at  (602)  640-2003.  and 
for  information  on  the  DEIS  contact  Mr. 
Alex  Watt.  U.S.  Army  Corps  of 
Engineers.  Los  Angeles  District.  Attn: 
CESPI^PD-RL.  P.O.  Box  532711.  Los 
Angeles  CA  90053  at  (213)  452-3860. 
SUPPLEMENTARY  INFORMATION:  The  Army 
Corps  of  Engineers  has  prepared  a  DEIS 
to  assess  the  environmental  effects 
associated  with  the  proposed  Tres  Rios 
environmental  restoration.  The  public 
will  have  the  opportunity  to  comment 
on  this  analysis  before  any  action  is 
taken  to  implement  the  proposed  action. 

Scoping 

The  Army  Corps  of  Engineers 
conducted  a  scoping  meeting  prior  to 
preparing  the  Environmental  Impact 
Statement  to  aid  in  determining  the 
significant  environmental  issues 
associated  with  the  proposed  action. 
The  meeting  was  held  at  the  EstroUa 
Mountain  Community  College.  300  N., 
Dysart  Road.  AvondaJe.  Arizona  on 
September  16. 1997. 

A  public  hearing  to  receive  comments 
on  the  DEIS  will  be  held  in  conjunction 
with  the  public  meeting  to  present  the 
feasibility  report.  The  public  hearings 
will  be  held  in  Tolleson.  Arizona  on 
January  10.  2000  from  7  to  9  p.m.  at  the 
Tolleson  High  school  Auditorium.  9419 
W.  Van  Buren  Street.  Tolleson,  AZ 
85353.  The  location,  date,  and  time  of 
the  public  hearing  will  be  announced  in 
the  local  news  media,  and  separate 
notice  will  also  be  sent  to  all  parties  on 
the  project  mailing  list. 

Individuals  and  agencies  may  offer 
information,  comments,  or  data  relevant 
to  the  environmental  or  socioeconomic 
impacts  by  attending  the  public  hearing 
meeting,  or  by  mailing  the  information 
to  Mr.  Alex  Watt  at  the  address  below 
prior  to  January  31,  2000.  Comments, 
suggestions,  and  requests  to  be  placed 
on  the  mailing  list  for  aimouncements 
and  for  the  Draft  DEIS,  should  be  sent 
to  Alex  Watt,  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District,  Attn: 
CESPL-PD-RL,  P.O.  Box  532711,  Los 
Angeles  CA  90053. 

Availability  of  the  Draft  EIS 

Copies  of  the  DEIS  are  available  for 
review  at  the  following  locations: 
City  of  Phoenix,  Planning  Department, 

200  W.  Washington  Street,  6th  Floor, 

Phoenix,  AZ 
Arizona  State  University  West  Library, 

4701  W.  Thunderbird  Dr.,  Glendale, 

AZ 
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Avondale  Library,  328  Western  Ave., 

Avondale,  AZ 
Buckeye  Public  Library,  311  N.  6th  St.. 

Buckeye,  AZ 
Central  Phoenix  Library,  1221  N. 

Central,  Phoenix,  AZ 
Desert  Sage  Library,  7602  W.  Encanio 

Blvd..  Phoenix,  AZ 
Estrella  Mountain  Community  College 

Library,  3000  N.  Dysart  Rd.', 

Avondale,  AZ 
Glendale  Public  Library,  5959  W. 

Brown.  Glendale.  AZ 
Grand  Canyon  Universitv  Library.  3300 

W.  Camelback  Rd.,  Phoenix,  AZ 
Kino  Institute  and  Library,  1224  E. 

Northern  Ave.,  Phoenix,  AZ 
Litchfield  Park  Librarv  Association,  101 

W.  Indian  School  Rd.,  Litchfield  Park, 

AZ 
Luke  Air  Force  Base  Library.  7424  N. 

Homer  Dr..  Glendale,  AZ 
Sun  City  Library,  16828  N.  99th  Ave.. 

Sun  City,  AZ 
Sun  Health  Community  Education 

Center  &  Library,  14501  W.  Granite 

Valley  Dr.,  Sun  City  Wests,  AZ 

Tolleson  Library.  9555  W.  Van  Buren 

St.,  Tolleson.  AZ 
Youngtown  Library,  1 2035  Clubhouse 

Square.  Youngtown,  AZ 
Arizona  State  University,  Hayden 

Library,  Reference  Department, 

Tempe,  AZ 
University  of  Arizona,  Main  Library, 

Main  Reference  Department,  1510  E. 

University,  Tucson,  AZ 
Flood  Control  District  of  Maricopa 

County,  2801  West  Durango,  Phoenix, 

AZ 
U,S.  Army  Corps  of  Engineers,  Plaiming 

Section  C,  3636  N.  Central  Avenue, 

Suite  740,  Phoenix,  AZ 
U.S.  Army  Corps  of  Engineers,  Los 

Angeles  District.  Environmental 

Resources  Branch,  911  Wilshire 

Boulevard,  14th  Floor,  Los  Angeles, 

CA 

For  a  copy  of  the  DEIS  or  for  further 
information,  please  contact  Mr.  Mike 
Temak,  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District,  Attn:  CESPL-PD- 
WC,  3636  N.  Central  Avenue,  Phoenix. 
AZ  85012-1936  at  (602)  640-2003. 
Written  comments  on  the  DEIS  can  be 
sent  to  Mr.  Alex  Watt,  U.S.  Army  Corps 
of  Engineers,  Los  Angeles  District,  Attn: 
CESPL-PD-RL,  P.O.  Box  532711,  Los 
Angeles.  CA  80053  or  Faxed  to  him  at 
(213) 452-4204. 

Oaled:  December  13.  1999. 
Charles  V.  Undry. 

Lieutenant  Colonel.  Corps  of  Engineers, 
Acting  District  Engineer 
IFR  Doc  99-32883  Filed  12-17-99;  8:45  ami 
BILUNG  CODE  3710-KF^-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Grant  of  Exclusive  License  or  Partially 
Exclusive  Licenses 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
ACTKM:  Notice. 

SUMMARY:  The  Department  of  the  Army, 
U.S.  Army  Corps  of  Engineers, 
aimounces  the  general  availability  of 
exclu.sive,  or  partially  exclusive  licenses 
under  the  following  pending  patents. 
Anv  license  granted  shall  comply  with 
35  U.^.C.  209  and  37  CFR  Part  404 
Serial  Number:  09/197,438 
Filing  Date:  \l/23/9a 
Title:  Low  Cost  Time  Domain 

Reflectometrj'  System  for  Bridge 

Scour  Detection  and  Monitoring 
Serial  Number:  09/208,444 
FiV/ng  Dote.  12/10/98 
Title:  Derivative-a^limil  Method  for 

Correcting  Imagery  Distortion 
Serioy  Number:  09/293,781 
Fj7/ng  Dote:  04/19/99 
Title:  Scour  Detection  and  Monitoring 

Apparatus  for  use  in  Lossy  Soils 
Serial  Number:  09/293.771 
Filing  Date:  04/19/99 
Title:  Selected  Components  of  water 

flow  fields 
Serial  Number:  09/229,160 
Fi/ingftite:  01/13/99 
Title:  Vehicle  Barrier  Assembly 
Serial  Number:  09/197.437 
F/fing  £)o(e;  11/23/98 
Title:  Autonomous  Upward-Looking 

Radar  Snow  Depth  Gauge 
Serial  Number:  09/01 8.881 
Fi7/ng  Date:  02/05/98 
Title:  System  for  Detection  of 

Radioactive  Elements  And  Metals 

Contaminates  in  Subsurface  soil 
Serial  Number:  09/176.253 
Filing  Date:  10/21/98 
Title:  Low-Lead  Leaching  Foamed 

Concrete  Bullet  Barrier 
Serial  Number:  09/ 1 3 1 .908 
Fi7/ng  Date.  08/10/98 
Title:  Multiple  Pressure  Gradient  -Sensor 
Serial  Number:  09/178.503 
Filing  Date:  10/26/98 
Title:  Telescoping  Weir 
Serial  Number:  09/104.268 
Filing  Date:  06/25/98 
Title:  Transmission  Line  Reflectoraeter 

Using  Frequency-Modulated 

Continuous  Wave 
Serial  Number:  09/134.53] 
FiJ/ng  Date;  08/14/98 
Title:  Geocomposite  Capillary  Barrier 

Drain 
Serial  Number:  09/173.674 


Filing  Date:  10/16/98 

Title:  Noninvasive  Mass  Determination 

Stockpiled  Materials 
Serial  Number  39/087.801 
FiV/ng  Date:  06/01/98 
Title:  Shock-Absorbing  Block 
Serial  Number:  08/929.979 
Filing  Date:  09/15/97 
Title:  Foam  Controller 
Serial  Number:  08/929.975 
Filing  Date:  09/15/97 
Title:  HeUcal  Optical  Fiber  Strain 

Sensor 
Serial  Number:  08/929,255 
Filing  Date:  09/1 5/97 
Title:  System  for  Monitoring  and 

Controlling  the  Level  of  a  Liquid  in  a 

Closed  Container 
Serial  Number:  09/105,010 
Filing  Date:  06/26/98 
Title:  Self- Aligning  Vortez  Snow  Fence 
Serial  Number:  09/019,422 
Filing  Date:  02/05/98 
Title:  Time  Domain  Reflectometry 

System  for  Real-Time  Bridge  Scour 

Detection  and  Monitoring 
Serial  Number:  09/131,909 
Fifing  Date;  08/10/98 
Title:  Method  and  Apparatus  for 

Treating  Volatile  Organic  Compound 

Voc  and  Odor-in  Air  Emissions 
Serial  Number:  09/017.728 
F;7ing  Date:  02/03/98 
Title:  C^amouflaged  Erosion  Control  Mat 
Serial  Number  09/131,897 
Fifing  Date;  08/10/98 
Title:  Shielded  Thermocouple  Assembly 
Serioy  Number:  09/131,896 
FiV/ngDo/e;  08/ 10/98 
Title:  Polychromic  Mulli  spectral 

Electrochromic  Camouflage  Device 
Serial  Number:  09/1 32,551 
Fifing  Date;  08/11/98 
Title:  Large  Area  Tonedown 
Serial  Number:  09/1 3 1 ,906 
Fiy/ng  Date;  08/10/98 
Title:  Method  of  Producing  Artificial 

Guano 
Serial  Number:  09/042,503 
Filing  Date:  03/17/98 
Title:  Remote  Site  Monitoring  With 

Digital  Image  Archiving 
Serial  Number:  09/1 81 ,897 
Fi/ing  Date  08/10/98 
Title:  .Shielded  Thermocouple  Assembly 
Serial  Number:  09/018.968 
Fifing  Dale:  02/05/98 
Title:  Constant  Stress  Diffusion  Cell 

With  Controllable  Moisture  Content 
DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice.  However,  no  exclusive  or 
partially  exclusive  license  shall  be 
granted  until  90  days  from  the  date  of 
this  notice. 
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AOOAESSES:  Humphreys  Engineer  Center 
Support  Activity.  Office  of  Counsel, 
7701  Telegraph  Road,  Alexandria, 
Virginia  22315-3860. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Howland  (703)  428-6672. 
SUPPLEMENTARY  INFORMATION:  Low  Cost 
Time  Domain  ReflectomBtry  System  for 
Bridge  Scour  Detection  and  Monitoring. 
,\n  apparatus  for  detecting  and 
monitoring  scouring  around  a  structural 
member  uses  time-domain  reflectometry 
(TDR)  to  measure  the  level  of  sediment 
around  a  submerged  portion  of  the 
structural  member  such  as  a  bridge  pier, 
dock,  utility  crossing,  or  similar 
structure.  The  apparatus  includes  a  time 
domain  reflectometer  which  transmits  a 
series  of  electrical  pulses,  a  sensor 
which  is  connected  with  said  time- 
domain  reflectometer,  and  a  signal 
analyzer  which  receives  and  interprets 
the  portion  of  the  electrical  pulses 
reflected  back  to  the  source  from  an 
interface,  such  as  water/air  or  water/ 
gravel,  to  calculate  the  position  of  the 
interface  along  the  sensor.  Knowledge  of 
the  position  of  the  interfaces  before  and 
after  a  scouring  event  and  of  the 
dielectric  constant  of  (ho  surrounding 
media  allows  the  user  to  detect  and 
monitor  the  level  of  erosion  caused  by 
scouring. 

Derivative-a-limit  Method  for 
Correcting  Imagery  Distortion.  The 
present  invention  is  directed  to  a 
technique  and  apparatus  for  correcting 
imagery  distortion  in  an  optical  detector 
matrix.  This  class  of  algorithms  attempts 
to  capture,  rather  than  eliminate  aspects 
of  non-uniformities  intrinsic  to  the 
objects  being  imaged.  The  derivative  as 
limit  algorithms  emulate  the  process  of 
determining  a  derivative  of  the 
iradiance  normalized  for  an  optimal 
(zero)  instantaneous  field  of  view  for 
calculating  an  accurate  value  of 
radiance  undistorted  by  nonuniform 
illumination  Scour  Detection  and 
.Monitoring  Apparatus  for  use  in  Lossy 
Soils.  A  sensor  for  detecting  and 
monitoring  scotu*  in  sediment 
positioned  beneath  a  body  of  water, 
which  includes  a  probe  at  least  partially 
embedded  in  the  sediment.  Sensor 
electronics  are  superimposed  on  the 
probe.  Such  electronics  include  a 
reflectometer,  a  battery  supply  and  a 
telemetry  transmitter  to  display  an 
interface  boundary  between  the  water 
and  the  transmitter.  The  sensor  is 
particularly  well  adapted  for  use  in 
lossy  soils. 

Title:  Selected  Components  of  Water 
Flow  Fields.  A  method  for  determining 
the  probable  response  of  aquatic  species 
to  selected  components  of  water  flow 
fields,  comprising  the  steps  of  obtaining 


data  for  identifying  travel  and 
quantitatively  describing  behavior  of 
real  fish  constituting  member  of  a 
selected  aquatic  species  in  a  flow  field, 
determining  passive  transport 
trajectories  of  the  members  of  the 
aquatic  species  in  the  flow  field  to 
establish  a  basis  from  which  to 
determine  swim  path  selections, 
developing  postulated  behavioral 
response  of  members  of  the  aquatic 
species  to  at  least  one  of  hydraulic  and  • 
acoustic  stimuli,  using  statistical  rules, 
and  developing  a  computer  utilizing  the 
travel  behavior  data,  the  passive 
transport  trajectories,  and  the  postulated 
behavioral  response,  to  provide  a  virtual 
fish.  The  method  further  includes  the 
steps  of  obtaining  data  on  at  least  one 
selected  hydraulic  flow  field  component 
to  generate  a  virtual  hydraulic  flow 
field,  generating  a  simulative 
application  of  a  multiplicity  of  virtual 
fish  to  the  virtual  hydraulic  flow  field, 
and  tracking  and  monitoring  the  virtual 
fish  through  the  virtual  flow  field,  and 
summarizing  results  as  to  the  numbers 
of  virtual  fish  entering  and  exiting  the 
virtual  flow  field,  whereby  to  determine 
probable  efficiency  of  real  fish  passage 
through  the  real  hydraulic  flow  field. 

Autonomous  Upward-Looking  Radar 
Snow  Depth  Gauge.  The  present 
invention  comprises  a  flush-with-the- 
surface.  upward-looking  autonomous, 
telemetered  microwave  radar  system 
which  can  automatically  provide  snow 
depth  and  stratigraphy  (layering  in  the 
snowpack)  information  from  a  remote 
field  site  to  a  centralized  receiver,  data 
acquisition,  and  storage  system.  The 
system  comprises  an  FM-CW  radar 
system  provided  with  a  horn  antenna 
aimed  upward  through  a  radome.  As 
snow  accumulates  over  the  radome,  a 
reflection  is  produced  at  the  boundary 
between  the  snow  and  the  outside  air. 
A  difference  signal  produced  by  mixing 
the  transmitted  and  received  signals 
will  produce  a  component  whose 
frequency  is  proportional  to  snow 
depth.  Other  reflections  may  be 
produced  at  boundaries  between  snow 
layers.  Data  from  the  system  may  be 
telemetered  to  a  centralized  collection 
station.  Data  may  then  be  processed, 
along  with  data  bom  other  radar  snow 
gauges,  to  produce  an  accurate  model  of 
snow  pack  for  a  given  area. 

Vehicle  Barrier  Assembly  A  Vehicle 
barrier  assembly  for  stopping  or 
restraining  a  moving  vehicle  includes  a 
flexible  barrier  for  positioning  across  a 
selected  terrain  and  anchoring  barriers 
made  of  compacted  soil,  timber,  used 
telephone  poles  and  a  concrete  wall.  An 
impact  absorbing  assembly,  made  of 
used  vehicle  lires,  is  positioned  behind 


the  anchoring  barrier  for  absorbing  the 
impact  of  a  moving  vehicle. 

Method  and  Apparatus  for  Repairing 
Stator  Connections  On  Electrical 
Generators.  A  tool  for  repairing  a  field 
pole  connection  in  an  electrical 
generator  which  includes  first  and 
second  generally  longitudinal  major 
arms  each  having  proximate  and  distal 
ends  and  each  having  respectively  first 
and  second  proximate  and  distal  pivot 
pins.  First  and  second  generally 
longitudinal  terminal  arms  connected 
respectively  to  the  first  and  second  base 
arms  at  the  first  and  second  distal  pivot 
pins.  An  opposed  punch  and  punch 
receiving  recess  are  positioned 
respectively  on  the  first  and  second 
terminaJ  arms.  There  is  a  piston  and 
cylinder  combination  for  laterally 
moving  the  first  and  second  proximate 
pivot  pins  A  method  for  using  this  tool 
is  also  disclosed. 

Method  for  Attaching  Fabric  and 
Floor  Covering  Materials  to  Concrete.  A 
method  of  attaching  a  covering  material, 
such  as  carpeting,  to  a  concrete  surface, 
includes  applying  a  first  adhesive  over 
a  concrete  surface,  providing  a  steel 
barrier  including  a  plurality  of 
projections  extending  from  the  bottom 
surface  thereof,  pressing  the  steel  barrier 
over  the  adhesive  such  that  the 
projections  are  embedded  therein,  and 
bonding  the  covering  material  over  the 
barrier.  The  moisture-proof  barrier 
construction  of  the  present  invention 
includes  a  concrete  layer,  a  steel  barrier, 
which  is  adhesively  mounted  to  the 
concrete  layer  and  includes  a  plurality 
of  projections  extending  from  the 
bottom  surface  thereof  that  are 
embedded  into  an  adhesive  between  the 
concrete  layer  and  the  steel  barrier.  The 
barrier  includes  a  covering  material 
which  is  adhesively  mounted  on  the 
steel  barrier.  The  invention  provides  an 
effective  technique  for  attaching  a 
covering  material,  such  as  carpeting  to 
a  concrete  surface,  that  prevents  failing 
of  the  adhesive  bonding  between  the 
covering  material  and  the  concrete 
surface. 

System  for  Detection  of  Radioactive 
Elements  And  Metals  Contaminates  in 
Subsurface  Soil.  A  system  for  detection 
of  radioactive  matter  and  metal 
contaminants  in  subsurface  media 
includes  a  penetrometer  adapted  gamma 
detection  module  for  detection  of 
radioactive  matter,  and  x-radiation 
detection  module  for  detection  of  the 
metal  contaminants,  and  a  grout 
injection  module.  The  system  includes 
a  surface  station  comprising  a  gamma 
power  supply,  and  x-radiation 
acquisition  and  processing  facility,  and 
a  grout  pumping  assembly.  An 
umbilical  cable  interconnects  the 
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gamma  detection  module  and  the 
gamma  power  supply,  the  x-radiation 
power  supply,  electronic  signal 
conditioning  equipment,  a  data 
acquisition  and  processing  facility,  and 
a  grout  pumping  assembly.  An 
umbilical  cable  interconnects  the 
gamma  detection  module  and  the 
gamma  power  supply,  the  x-radiation 
detection  module  and  the  x-radiation 
power  supply,  the  grout  injection 
module  and  the  grout  pumping 
assembly,  and  the  gamma  detection 
module  and  the  x-radiation  detection 
module  with  the  data  acquisition  and 
processing  facility.  The  latter  is  adapted 
to  integrate  and  parallel  process  data 
from  the  gamma  detection  module  and 
the  x-radiation  detection  module  lo 
provide  a  realtime,  co-registered  with 
depth,  identification  of  the  radioactive 
matter  and  the  metal  contaminants. 

Low-Lead  Leaching  Foamed  Concrete 
Bullet  Barrier.  A  method  of  forming  low 
lead  leaching  foamed  concrete  is 
provided.  The  method  includes  the  step 
of  dry  mixing  cement  with  a  suspending 
agent  to  form  a  dry  mixture.  Water  is 
mixed  with  a  fine  aggregate  to  form  an 
aqueous  mixture.  The  dry  mixture  is 
mixed  into  the  aqueous  mixture  to  form 
a  slurry.  Calcium  phosphate  is  mixed 
into  the  slurry  until  all  constituents  are 
throughly  distributed  throughout  the 
resulting  mixture.  The  density  of  the 
resulting  mixture  is  determined  and  an 
aqueous  foam  is  added  to  the  resulting 
mixture  until  the  density  of  the 
resulting  mixture  is  reduced  to  a  desired 
level.  Fibers  are  mixed  into  the  resulting 
mixture  until  the  fiber  is  distributed 
throughout  the  final  mixture.  The  final 
mixture  is  placed  into  a  mold.  The 
mixture  is  allowed  to  harden  and  cure. 

Multiple  Pressure  Gradient  Sensor. 
Apparatus  for  studying  the  variations  in 
hydrodynamic  pressure  for  correlation 
with  fish  movement  towards  and  away 
from  zones  of  danger  comprises  a 
hollow  winged  section  having  mounted 
on  the  surface  thereof,  piezoelectric 
sensors,  and  an  accelerometer  mounted 
within  the  apparatus,  for  generating 
electrical  signals  that  are  processed  and 
interpreted  by  remote  electric  mearui. 

Telescoping  Weir.  A  telescoping  weir 
for  the  controlled  drainage  of 
contaminated  bodies  of  water,  such  as 
confined  disposal  facilities  (CDF), 
which  selectively  releases  only  the 
relatively  clean  water  while  leaving 
behind  a  contaminated  portion.  The 
weir  includes  a  foundation  thai  is 
anchored  to  the  bottom  of  the  body  of 
water  and  connected  with  a  discharge 
pipe,  a  cylindrical  telescoping  portion 
connected  with  the  discharge  pipe  and 
extending  upwardly  from  the 
foimdation  and  terminating  adjacent  to 


the  surface  of  the  body  of  water,  and  set 
of  mechanical  jacks  for  selectively 
extending  and  retracting  the  upper  end 
of  the  telescoping  portion  above  and 
below  the  water  surface  in  order  to 
selectively  drain  a  top  layer  of  clean 
decant  water  therefrom. 

Title:  Transmission  Line 
Reflectometer  Using  Frequency- 
Modulated  Continuous  Wave.  The 
invention  provides  apparatus  for  and  a 
method  of  locally  or  remotely 
monitoring  a  number  of  geophysical  and 
other  variables  related  to  the  refractive 
index  of  materials,  e.g.,  soil  and 
pavement  moisture  content;  the 
moisture  content  of  bulk  food  products 
such  as  grains  and  beans:  liquid  levels 
in  storage  tanks:  interface  levels 
between  water  and  floating  layers  of  oil: 
the  thickness  of  ice  layers:  the  water/ice 
interface  in  partially  frozen  ground:  the 
location  of  liquid  and  gas  leaks  on  roofs, 
in  landfill  liners,  geosynthetic 
membranes,  and  pipelines:  and  the 
cables.  The  detection  technique  is  their 
propagation  along  transmission  line 
probes  embedded  in  the  material  being 
tested. 

Geocomposite  Capillary  Barrier  Drain. 
.\  geotechnical  structiire  that  includes  a 
first  body  of  soil  having  a  first 
unsaturated  concentration  of  moisture. 
There  is  also  a  second  body  of  soil, 
which  includes  a  second  unsaturated 
concentration  of  moisture  that  is 
different  from  the  first  concentration.  A 
moisture  barrier  is  interposed  between 
the  first  body  of  soil  and  the  second 
body  of  soil.  The  moist\ire  barrier 
includes  an  upper  and  lower  layer  that 
draw  water  laterally.  A  medial  capillary 
barrier  layer  prevents  transverse 
moisture  migration  between  the  first 
and  second  bodies  of  soil.  Moistiire 
migration  both  upwardly  and 
downwardly  is  thus  prevented,  and 
water  in  the  first  and  second  bodies  of 
unsaturated  soil  is  drained  laterally  to 
reduce  pore  water  pressures  in  the  first 
and  second  bodies  of  soil. 

Noninvasive  Mass  Determination 
Stockpiled  Materials  The  mass  of 
stockpiled  material  is  determined  from 
detailed  measurements  of  the  elevation 
of  the  surface  of  the  material  at  many 
points  and  the  determination  of  the 
gravitational  field  along  several  profile 
lines  across  the  surfece  of  stockpiled 
material.  These  measurements  allow  the 
calculation  of  the  volume  and  the  bulk 
density  an  hence,  the  mass  of  stockpiled 
material. 

Shock-Absorbing  Block.  Shock- 
absorbing  blocks  for  bullet  slops  at 
firing  ranges  and  for  traffic  control  are 
made  by  encasing  scrap  rubber  tires  in 
concrete.  To  ensure  firm  attachment  of 
the  tires  to  the  concrete,  reinforcement 


such  as  wire  loops  are  ^stened  to  the 
tire.  To  prevent  the  formation  of  air 
pockets  during  the  pouring  of  the 
concrete  mixture  into  a  mold  holding 
the  tire,  vent  holes  are  punched  into  the 
side  walls  of  the  tire.  To  allow  the 
concrete  mixture  to  flow  under  the  tire 
in  the  mold,  the  tire  is  propped  up  with 
support  blocks.  Wires  may  be  strung 
across  the  top  of  the  lite  and  attached 
to  the  side  walls  of  the  mold  to  prevent 
movement  of  the  tire  while  the  concrete 
is  being  poured  into  the  mold.  The 
concrete  mixture  may  contain  an 
aqueous  foam  additive,  a  stabilizer,  and 
fiber  reinforcements  such  as  steel  or 
organic  polymers. 

Foam  Controller.  A  system  for 
automatically  delivering  an  anti- 
foaming  agent  to  a  biological  waste 
treatment  system  includes  a  sensor  for 
monitoring  the  amount  of  foam  present 
in  the  system,  a  pump  for  pumping  a 
predetermined  quantity  of  anli-foaming 
agent  into  the  system,  and  controller  for 
initiating  the  pumping  sequence  when 
the  quantity  of  foam  in  the  system 
reaches  a  preselected  level.  The 
controller  includes  two  relays.  The  first 
relay  controls  the  length  ot  time  the 
pump  is  on.  thereby  controlling  the 
amount  of  anti-foam  injected  into  the 
system,  and  the  second  relay  establishes 
a  period  of  time  following  the  pumping 
period  when  the  pump  cannot  be 
activated,  thereby  providing  a  period  of 
time  for  the  anti-foam  to  break  down  the 
foam  before  additional  anti-foam  can  be 
added. 

Helical  Optical  Fiber  Strain  Sensor. 
Strain  in  concrete  is  sensed  by  a  helical 
optical  fiber  embedded  in  the  concrete 
and  connected  at  one  end  to  an  external 
light  source,  and  at  other  end  to  a  light 
detector,  providing  a  signal  output  to  an 
information  processor,  which  provides  a 
display  of  the  strain  in  the  concrete. 

System  for  Monitoring  and 
Controlling  the  Level  of  a  Liquid  in  a 
Closed  Container.  A  system  for 
monitoring  and  controlling  the  level  of 
liquid  in  a  closed  container  includes  a 
block  for  mounting  at  an  upper  end  of 
the  container,  a  lower  level  electrode  for 
extending  from  the  block  vertically  into 
the  container,  and  upper  level  electrode 
for  extending  from  the  block  vertically 
into  the  container  and  shorter  than  the 
lower  level  electrode,  a  valve  for  venting 
gas  from  the  container,  and  a  motor  for 
driving  the  valve.  Electric  circuitry  is 
responsive  to  liquid  in  the  container 
rising  lo  a  fr-ee  end  of  the  upper  level 
electrode,  a  valve  for  venting  gas  from 
the  container,  and  motor  for  driving  the 
valve.  Electric  circuitry  is  responsive  to 
liquid  in  the  container  rising  to  a  free 
end  of  the  upper  level  electrode  to 
activate  the  motor  to  close  the  valve  to 
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increase  gas  presiiure  in  the  container  to 
force  lowering  of  the  level  of  liquid,  and 
further  electrical  circuitry  is  responsive 
(o  the  liquid  in  the  container  dropping 
below  a  free  end  of  the  lower  level 
electrode  to  activate  the  motor  to  open 
the  valve  to  vent  the  container  and 
reduce  gas  pressure  therein  to  permit 
ri.«ng  of  the  liquid  level. 

Self-Aligning  Vortez  Snow  Fence.  The 
invention  relates  to  a  passive  snow 
removal  system  which  deliberately 
forms  vortices  from  a  passing  airflow 
and  directs  the  vortices  into  scouring 
contact  with  snow  accumulation  on  a 
target  surface.  The  apparatus  includes  a 
base  and  a  vorte.x  producing  plate 
rotatably  mounted  at  an  inclined  angle 
relative  to  an  upper  portion  of  the  base 
near  the  plate's  center  of  mass:  The 
geometry  of  the  plate,  which  is 
preferably  triangular,  is  used  to 
aerodynamically  form  vortices  from  a 
passing  airflow  and  direct  the  vortices 
onto  a  target  surface.  Once  the  vortices 
are  in  scoiuing  contact  with  the  target 
surface,  they  act  upon  the  surface  to 
dislodge  and  carry  away  any  acculated 
snow  in  the  direction  of  the  airflow  and 
redeposit  it  downwind,  thus  removing 
the  snow  from  the  target  surface. 

Time  Domain  Reflectometrj'  System 
for  Real-Time  Bridge  Scour  Detection 
and  Monitoring.  An  apparatus  for 
detecting  and  monitoring  scouring  of  a 
bed  of  sediment  beneath  a  body  of  water 
uses  time-domain  reflectometry  (TDR) 
to  measure  the  level  of  sediment 
adjacent  to  underwater  sensors.  The 
apparatus  includes  and  electrical  pulse 
generator  which  produces  and 
intermittently  transmits  a  series  of 
electrical  pulses  along  a  permanent 
transmission  line  arranged  adjacent  to 
the  area  of  concern,  a  timer  to  measure 
the  travel  time  of  the  pulses  within  the 
transmission  lines,  a  transmitter  for 
transmitting  a  radio  signal 
corresponding  to  the  travel  times  of  the 
pulses,  a  receiver  for  receiving  the 
signal,  and  a  signal  analyzer  which 
interprets  the  signal  to  determine  a 
measurement  of  scouring.  Knowledge  of 
the  position  of  the  interfaces  before  and 
after  a  scouring  event  and  the  dielectric 
constants  of  the  surrounding  media 
allows  the  user  to  detect  and  monitor 
the  level  of  erosion  caused  by  scouring. 

Method  and  Apparatus  for  Treating 
Volatile  Organic  Compound  Voc  and 
Odor-in  Air  Emissions.  An  air  emissions 
treatment  sy.stem  is  characterized  by  a 
moving  biomass  filter  element  is  in  the 
form  of  one  or  more  endless  loops 
which  are  conveyed  within  an  enclosed 
housing.  As  a  section  of  the  filter 
element  passes  through  the  air.  it 
withdraws  pollutants  there6t)m.  When 
the  filter  passes  through  the  liquid,  it 


receives  moisture  and  nutrients  and 
releases  the  pollutants  into  the  liquid. 
Camouflaged  Erosion  Control  Mat.  A 
mat  for  covering  soil  comprising  a  lower 
fabric  layer,  an  upper  fabric  layer 
superimposed  over  the  lower  fabric 
layer,  and  a  water  absorbing  material 
interposed  between  said  lower  fabric 
layer  and  upper  fabric  layer.  The  mat 
contains  tubular  segments  containing 
fabric  and  hydraulicaliy  setting  cement. 
The  cover,  when  wetted,  becomes 
ballasted  by  the  absorbed  water  and  the 
tubular  elements  harden  to  form  rigid 
ribs  that  hold  the  mat  in  conformity 
with  the  surface  of  the  underlying  soil. 
Shielded  Thermocouple  Assembly.  A 
shielded  thermocouple  assembly 
includes  a  mounting  pipe  having  a 
flange  at  a  first  end  thereof  and 
extending  outwardly  therefrom,  and  a 
mounting  plug  having  a  first  end 
connected  to  a  second  end  of  the 
mounting  pipe,  the  mounting  plug 
having  a  recess  in  a  second  end  thereof 
defined  in  part  by  a  circular  side  wall 
having  at  least  one  opening  therein.  A 
fine-virire  thermocouple  is  fixed  in  the 
mounting  plug  and  extends  into  the 
recess.  A  rigid  shield  pipe  is  disposed 
concentrically  around  and  space  from 
the  mounting  pipe,  the  shield  pipe 
closed  by  a  shield  plate  proximate  the 
mounting  plug  second  end.  An  inlet 
extends  through  a  side  wall  of  the  shield 
pipe  in  alignment  with  a  side  wall  of  the 
mounting  plug  recess,  and  an  outlet 
extends  through  the  side  wall  of  the 
shield  pipe  and  is  in  axial  alignment 
with  the  inlet.  The  inlet  directs 
incoming  air  against  a  curved  portion  of 
the  mounting  plug  which  directs  the 
incoming  air  around  the  mounting  plug 
past  the  opening,  fi^m  whence  the  air 
flows  to  the  outlet  and  out  of  the 
assembly.  Thus,  the  incoming  air  flows 
past  the  thermocouple  to  permit  the 
thermocouple  to  sense  a  temperature  of 
the  incoming  air,  but  fragments  and 
particles  carried  by  the  incoming  air  are 
substantially  routed  away  from  contact 
with  the  thermocouple. 

Polychromic  Multi-spectral 
Electrochromic  Camouflage  Device.  An 
electrochromic  camouflage  device  that 
includes  a  first  layer  of  a  transition 
metal  oxide  material  or  other  suitable 
conductive  material.  A  second  layer  of 
a  transition  metal  oxide  material 
positioned  in  spaced  relation  to  said 
first  layer  of  a  transition  metal  oxide 
material.  A  layer  of  an  electrochromic 
polymer  is  interposed  between  the  first 
and  second  layers  of  transition  metal 
oxide  material  and  is  positioned  directly 
adjacent  the  first  transition  metal  oxide 
layer. 

Large  Area  Tonedown.  A  method  and 
composition  for  multispecfral  surface 


treatment  includes  predetermined 
proportions  of  a  hydrophilic  polymer, 
hydrophilic  fibers  and  water.  The 
composition  is  placed  in  a  water  vessel, 
mechanically  agitated,  pumped  through 
a  hose  and  sprayed  out  through  a  nozzle 
coming  to  rest  against  a  surface  to  be 
treated. 

Method  of  Producing  Artificial 
Guano.  High-nitrogen,  high-phosphorus 
fertilizer  is  produced  from  animal  waste 
by  mixing  the  waste  with  water  and 
soft-burned  dolomite,  recovering 
ammonia  that  is  liberated  with  an 
aqueous  acidic  medium,  neutralizing 
the  mixture,  combining  the  ammonium 
salt  recovered  earlier  with  the  mixture, 
the  adding  guano-forming  bacteria  to 
mixture,  and  allowing  the  mixture  to 
ferment. 

Remote  Site  Monitoring  With  Digital 
Image  Archiving.  A  camera  is  used  to 
generate  digital  pictures  of  a  site  to  be 
monitored.  The  digital  pictures  are 
transmitted  over  the  Internet  to  a  remote 
database  server  for  retrieval  and 
archiving.  Users  remote  ttom  both  the 
site  to  be  monitored  and  the  database 
server  can  access  the  pictures  and.  if 
authorized,  issue  commands  to  pan  and 
zoom  the  camera. 

Shielded  Thermocouple  Assembly.  A 
shielded  thermocouple  assembly 
includes  a  mounting  pipe  having  a 
flange  at  a  first  end  thereof  and 
extending  outwardly  therefrom,  and  a 
mounting  plug  having  a  first  end 
connected  to  a  second  end  of  the 
mounting  pipe,  the  mounting  plug 
having  a  recess  in  a  second  end  thereof 
defined  in  part  by  a  circular  side  wall 
having  at  least  one  opening  therein.  A 
fine-wire  thermocouple  is  fixed  in  the 
mounting  plug  and  extends  into  the 
recess.  A  rigid  shield  pipe  is  disposed 
concentrically  around  and  spaced  from 
the  mounting  pipe,  the  shield  pipe 
begin  closed  by  a  shield  plate  proximate 
the  mounting  plug  second  end.  An  inlet 
extends  through  a  side  wall  of  the  shield 
pipe  in  alignment  with  a  side  wall  of  the 
mounting  plug  recess,  and  an  outlet 
extends  thixiugh  the  side  wall  of  the 
shield  pipe  and  is  in  axial  aligiunent 
with  the  inlet.  The  inlet  directs 
incoming  air  against  a  curved  portion  of 
the  mounting  plug  which  directs  the 
incoming  air  around  the  mounting  plug 
past  the  opening,  from  whence  the  air 
fiows  to  the  outlet  and  out  of  the 
assembly.  Thus,  the  incoming  air  flows 
past  the  thermocouple  to  permit  the 
thermocouple  to  sense  a  temperature  of 
the  incoming  air.  but  fragments  and 
particles  carried  by  the  incoming  air  are 
substantially  routed  away  from  contact 
with  the  thermocouple. 

Constant  Stress  Diffusion  Cell  With 
Controllable  Moisture  Content.  A  device 
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for  measuring  the  concentration  changes 
of  a  vapor  as  it  diffuses  through  a 
porous  media  comprising  a  porous 
central  housing  having  a  central  space: 
an  outer  housing  for  containment  of  the 
central  housing  and  positioned  in 
outward  spaced  relation  from  the 
central  bousing  to  form  a  medial  space 
between  said  external  housing  and  said 
internal  housing;  a  first  fluid  conveying 
line  extending  into  the  central  space  of 
the  central  housing:  and  a  second  fluid 
conveying  line  extending  to  the  medial 
space. 

Pursuant  to  37  CFR  404,  7  (a)  (1)  (I), 
any  interested  party  may  file  a  written 
objection  to  this  exclusive,  or  partially 
exclusive  licenses  agreements. 
Richard  L.  Frenette. 
Counsel. 

IFR  Dor.  99-32882  Filed  12-17-99;  8:45  ami 
BItUNO  CODE  1710-a-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  inrites  comments 
on  the  submission  for  OMB  review  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
19.  2000. 

AOOftESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.C^V. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
tliat  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  OSice 
of  the  Chief  Information  Officer. 


publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Daleil:  Decemlwr  13. 1999. 
William  E.  Burrow, 

Uiader.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Applications  for  Grants  Under 
the  Javits  Gifted  and  Talented  Students 
Education  Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Businesses  or 
other  for-profit:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  150. 
Burden  Hours;  6.000. 

Abstract:  Applications  are  required  to 
receive  grants  under  the  )avits  Gifted 
and  Talented  Students  Education 
Program.  Program  participants  include 
SEAs.  LEAs,  Institutions  of  Higher 
Education,  and  other  public  and  private 
agencies  and  organizations,  including 
Indian  tribes  and  organizations — as 
defined  by  the  Indian  Self- 
Determination  and  Education 
Assistance  Act — and  Native  Hawaiian 
Organizations. 

'This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education.  400  Maryland  Avenue. 
SW.  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651 ,  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO_IMG_lssues®ed.gov  or  should 
be  faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (703) 


426-9692  or  via  her  internet  addres.'i 

Kathy Axt@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Dot.  9»-.32720  Filed  12-17-99;  8:45  ami 
BujNO  cooe  4000-01-r 


DEPARTMENT  OF  EDUCATION 

(CFOA  No.  84.288S1 

Office  of  Bilingual  Education:  Program 
Developmeot  and  Impiementation 
Grants  Progiam 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  On  November  17, 1999,  a 
notice  inviting  applications  for  new 
awards  for  F\  2000  was  published  in 
the  Federal  Register  (64  FR  62946 
through  62969).  This  notice  was  a 
complete  application  package  and 
contained  all  of  the  information: 
application  forms  and  instructions 
needed  to  apply  for  a  grant  under  this 
program.  A  further  notice  correcting  and 
supplementing  this  application  package 
was  published  on  December  10.  1999 
(64  FR  69233).  The  December  10  notice 
listed  an  incorrect  deadline  date  of 
lanuary  1 7.  2000  for  transmittal  of 
applications,  lanuary  17.  2000  is  a 
Federal  holiday.  This  notice  corrects  the 
deadline  date  for  transmittal  of 
applications  and  the  deadline  for 
intergovernmental  review. 

Deadline  for  Transmittal  of 
Applications:  |anuar>'  18.  2000. 

Deadline  for  Intergovernmental 
Rexiew:  Marrh  18.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecile  Kreins.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SE. 
room  5611,  Swilzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-5568.  |im 
Lockhart.  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SE,  room  6522, 
Switzer  Building,  Washington.  DC 
20202-6510.  Telephone:  (202)  205- 
5426.  Rebecca  Richey,  U.S.  Department 
of  Education.  400  Mar\'land  Avenue,  SE, 
room  5619.  Swilzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-9717.  bidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8330. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  formal 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  one  of 
the  contact  persons  listed  in  the 
preceding  paragraph. 
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Electronic  Access  to  This  Oociuaent 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Documents  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  iree  at  either 
of  the  preceding  sites,  [f  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498:  or  in  the 
Washington,  DC  area  at  (202)  S12-1S30. 

Note;  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
education  of  the  Federal  Register  and  the 
Code  of  Federal  Regulations  i.s  available  on 
GPO  Access  at:  http://www.access.gpo.gov/ 
nara/ index. html 

Program  Autliority:  20  U.S.C  7422. 
Dated:  December  IS,  1999. 
Art  Love, 

Acting  Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 
IFR  Doc  99-32919  Filed  12-17-99:  8:45  am] 
aiujNO  cooe  4000-01-11 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office:  Notice  of 
SollcKation  for  Financial  Assistance 
Applications:  Million  Solar  Roofs 
Initiative  Small  Grant  Program  for  State 
ar>d  Local  Partnarshipa 

AGENCY;  Department  of  Ener^. 
ACTION:  Notice  of  Solicitation  for 
Financial  Assistance  Applications 
Number  DE-PS36-00GO10496. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  IX)E 
Financial  Assistance  Rules,  10  C3^ 
600.8,  is  announcing  its  intention  to 
solicit  applications  for  Million  Solar 
Roofs  Program  for  State  and  Local 
Partnerships.  The  selected  applicants 
will  receive  financial  assistance  under  a 
grant  with  DOE. 

DATES:  The  solicitation  will  be  issued  in 
late  December.  1999. 
AOORESSES:  To  obtain  a  copy  of  the 
Solicitation  once  it  is  issued,  interested 
parties  must  access  the  Golden  Field 
Office  Application.  Award  and 
Solicitation  page  at  http:// 
www.eren.doe.gov/golden/8oUcit.htm, 
click  on  "solicitations"  and  then  locate 
the  solicitation  number  identified 
above.  DOE  does  not  intend  to  issue 
written  copies  of  the  solicitation. 


SUPPLEMENTARY  INFORMATtON:  DOE's 

Million  Solar  Roofs  (MSR)  Initiative  is 
an  initiative  to  install  solar  energy 
systems  on  one  million  U.S.  buildings 
by  2010.  It  was  announced  by  President 
Clinton  on  )une  26, 1997  in  his  speech 
before  the  United  Nations  Session  on 
Environment  and  Development.  This 
effort  includes  two  types  of  solar  energy 
technology — photovoltaics  that  produce 
electricity  from  sunlight  and  solar 
thermal  panels  that  produce  heat  for 
domestic  hot  water,  space  heating  or 
heating  swimming  pools.  A  key  strategy 
of  the  Initiative  is  to  catalyze  market 
demand  in  local  areas  through  the 
establishment  of  Slate  and  Local  MSR 
Partnerships.  The  Congressional 
language  authorizing  these  funds 
specifically  directs  IX)E  to  use  these 
funds  to  eliminate  barriers  to  the  use  of 
solar  energy  systems  and  to  support 
partnerships  (See  Conference  Report 
105-749  on  the  FY  99  Energy  and  Water 
Development  Appropriation  Act).  The 
overall  goal  of  this  solicitation  is  to 
assist  State  and  Local  Partnerships  in 
contributing  to  the  installation  of  one 
million  solar  energy  systems  on  U.S. 
rooftops  by  the  year  2010. 

This  solicitation  is  only  open  to  both 
existing  and  new  MSR  State  and  Local 
Partnerships.  Those  MSR  Partnerships 
that  received  funding  from  DOE  in 
Fiscal  Year  1999  under  the  "Million 
Solar  Roofs  Initiative  Small  Grant 
Program  for  State  and  Local 
Partnerships"  or  the  "State  Energy 
Program  Special  Projects  Solicitation" 
are  ineligible  for  an  award  in  FY  2000. 
These  Partnerships  bring  together 
business,  government  and  community 
organizations,  (e.g.,  solar  energy 
educational  organizations,  or  not-for- 
profit  housing  agencies)  at  the  regional 
level  with  a  commitment  to  install  a 
pre-determined  number  of  solar  enei^ 
systems.  There  were  forty  (40)  such 
existing  partnerships  under  the  MSR 
Initiative,  as  of  October  1, 1999.  They 
received  their  MSR  Partnership 
designation  by  writing  a  letter  of 
conunitment  to  DOE  with  their  goal  for 
actual  installations  by  2010.  In  return, 
DOE  provides  access  to  a  variety  of 
financing  options,  training  and 
technical  assistance  from  DOE's  existing 
infrastructure,  recognition  and  support, 
and  a  link  to  solar  energy  businesses, 
associations  and  related  industries  that 
can  provide  assistance.  New  MSR 
Partnerships  can  declare  their  intent  to 
join  the  Initiative  by  including  such  a 
letter  with  their  application  for  this 
solicitation.  A  complete  description  of 
partnerships  and  their  representative 
activities  can  be  found  on  the  MSR 


website  at  http:// 
wivw.MHIionSolarRoofs.org. 

DOE's  Office  of  Energy  Efficiency  and 
Renewable  Enei^  will  only  consider 
proposals  from  interested  State  and 
Local  Partnerships  to  help  fund  their 
MSR  program  development  and 
implementation  activities.  Grant  awards 
will  be  managed  by  the  DOE  Regional 
Offices.  DOE  intends  to  allocate  a 
portion  of  total  available  funding  to 
each  of  the  six  DOE  regions  based  on  a 
formula  that  considers  existing 
partnerships  that  did  not  receive 
funding  from  DOE  in  FY  1999  and  the 
potential  for  new  partnerships  to  be 
established.  Applicants  will  only  be 
competing  against  other  partnerships  in 
their  DOE  region. 

The  project  or  activity  must  be 
conducted  in  a  designated  MSR    ' 
partnership  community.  Any  member  of 
a  State  or  Local  Partnership,  except 
industry  associations,  can  apply  on 
behalf  of  the  Partnership,  including 
builders,  energy  service  providers, 
utilities,  non-governmental 
organizations,  local  governments,  or 
state  governments.  The  different 
organizations/offices  involved  in  a  State 
or  Local  Partnership  are  encouraged  to 
collaborate  on  their  response  to  this 
solicitation.  There  is  no  cost-sharing 
requirement  for  these  grants  althou^ 
cost-sharing  will  be  favorably 
considered  in  the  .selection  process. 
Subject  to  the  availability  of  funds,  10- 
2S  awards  totaling  SSOO.OOO  POE 
funding)  in  FY  2000  are  anticipated  to 
be  awarded  as  a  result  of  this 
Solicitation.  DOE  fimding  for  individual 
awards  will  be  $10,000  to  $50,000  in 
size.  Solicitation  number  DE-PS36- 
00GO10496  will  include  complete 
information  on  the  program  including 
technical  aspects,  funding,  application 
preparation  instructions,  application 
evaluation  criteria,  and  other  bctors 
that  will  be  considered  when  selecting 
applications  for  fimding.  No  pre- 
application  conference  is  planned. 
Issuance  of  the  solicitation  is  planned 
for  late  December,  with  applications  due 
on  lanuary  31,  2000. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Ruth  Adams.  Contracting  Officer,  at 
303-275-4722.  e-mail 

ruth adam.s@nrel.gov,  or  lerry  Kotas, 

Project  Officer,  at  303-275-4714,  e-mail 
gerald kotasSnrel.gov. 

Issued  in  Golden,  Colorado,  on  December 
8.  1999. 
Jerry  Zimmer, 

Director,  Office  of  Procurement  and  Financial 
Assistance. 

IFR  Doc.  99-32899  Filed  12-17-99:  8:45  ami 
aiLUNa  COOE  6M0-S1-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  GTOO-8-000) 

Dynegy  Midstream  Pipeline,  Inc; 
Notice  of  Tariff  Filing 

IJorember  14.  1^)99. 

Take  notice  that  on  December  9.  1999, 
Dynegy  Midstream  Pipeline.  Inc.  (DMP), 
tendered  for  filing  as  part  of  its  FERC 
Tariff,  First  Revised  Volume  No.  1,  the 
following  tariff  sheets,  with  an  effective 
date  of  January  10,  2000: 
First  Revised  Sheet  Nos.  3.  58.  59.  8U.  93 

DMP  States  that  it  is  submitting  these 
tariff  sheets  to  make  certain 
"housekeeping  changes"  to  correct 
typographical  and  grammatical  errors 
that  existed  in  the  original  version  of 
DMP's  tariff.  DMP  states  that  none  of  the 
changes  have  a  substantive  effect  on 
DMP's  General  Terms  and  Conditions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  CjDmmissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  hltp://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary: 

IFR  Doc.  99-23810  Filed  12-17-99;  8:45  aral 
BILUNG  COOE  <717-Ot-lll 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-1 3-003] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Tariff  Filing 

Dei:ember  14,  1999. 

Take  notice  that  on  December  9, 1999, 
East  Tennessee  Natural  Gas  Company 
(East  Teimessee).  tendered  for  filing  as 


part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Fourth  Revised 
Sheet  No.  9.  East  Teimessee  requests  an 
effective  date  of  |anuar>'  10.  2000. 

East  Tennessee  states  that  the  revised 
tariff  sheet  is  being  filed  in  compliance 
with  the  Commission's  Letter  Order 
issued  November  24, 1999  in  the  above- 
referenced  docket.  East  Tennessee 
Natural  Gas  Company.  89  FERC  1 61 .221 
(1999).  East  Tennessee  further  states 
that  the  revised  tariff  sheet  modifies 
Section  4.1  of  its  FT-A  Rate  Schedule 
to  allow  fixed  rates  to  be  stated  in  either 
the  FT-A  Agreement  or  in  a  letter 
agreement  corresponding  to  the  FT-A 
Agreement. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  .Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  (202)  208-2222  for 
assistance). 
Liowood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-32816  Filed  12-17-«9;  8:45  ami 
BIUJNG  C00£  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl<et  No.  RPOO-92-001] 

Northern  Border  Pipeline  Company; 
Notice  of  Revision  To  Proposed 
Changes  in  FERC  Gas  Tariff 

Oeceniberl4.  1999. 

Take  notice  that  on  December  9.  1999. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  fiUng  to 
become  part  of  Northern  Border 
Pipeline  Company's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  the 
following  tariff  sheet  to  become  effective 
January  1 ,  2000: 
Substitute  Fifteenth  Revised  Sheet  Number 

157 

Northern  Border  proposes  to  correct 
the  Minimum  Revenue  Credit  from 
3.095  cents  per  100  Dekatherm-Miles  to 
2.808  cents  per  100  Dekatherm-Miles  to 


reflect  the  correct  amount  for  debt 
repayment  obligation  in  the 
computation  of  the  Minimum  Revenue 
Credit  for  Rate  Schedule  IT-l. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Norther  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  lo  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorj'  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc. fed. .us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  |r.. 
Acting  Secretary: 

IFR  Doc  99-32817  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER99-363-003  and  ER99- 
1165-000) 

Soutliem  Company  Services,  Inc.; 
Notice  of  Rling 

December  14. 1999. 

Take  notice  that  on  November  26. 
1999,  Southern  Company  Services.  Inc. 
(SCS),  acting  as  agent  for  Alaliama 
Power  Company.  Georgia  Power 
Company.  Gulf  Power  Company. 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Company),  tendered  for  filing  Southern 
Company's  refund  report  pursuant  to 
the  Commission's  October  14, 1999 
letter  order. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  688 
First  Street.  NE.  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  f^ctice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
shoidd  be  filed  on  or  before  December 
27, 1999.  Protests  will  be  considered  by 
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the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
unline/rims.htm  (call  202-20»-2222  for 
assistance). 
[jjiwrood  A.  Watson,  Jr., 
Acting  Secrvtary. 

IFR  Doc.  99-32818  Filed  12-17-99: 8:45  ami 
nujHo  cooc  sm-m-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MTOO-I-OOO] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Ctiangaa  in  FERC 
Gas  Tariff 

December  14.  1999. 

Take  notice  that  on  December  7, 1999, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  following  tariff  sheet  to  he 
effective  January  7.  2000: 
13th  Revised  Sheet  No.  73 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  update  Section  19  of 
Transwestem's  General  Terms  and 
Conditions  of  its  Tariff  to  reflect  the 
current  status  of  Transwestem's  shared 
facilities  and  complaint  procedures  for 
purposes  of  Order  No.  497  compliance. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  DC. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vtrill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b^::ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  (202)  208-2222  for 

assistance). 

Linwood  A.  Watson,  fr.. 

Acting  Secretary. 

IFR  Doc.  99-32811  Filed  12-17-99;  8:45  ami 

BiuJNO  COOC  tm-m-u 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GTOO-9-000] 

Venice  Gattiering  System,  LLC; 
NoUca  of  Tariff  Filing 

December  14.  1999. 

Take  notice  that  on  December  9. 1999. 
Venice  Gathering  System.  L.L.C.  (VGS). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  the 
following  tariff  sheets,  with  an  effective 
date  of  January  10,  2000: 

First  Revi.sad  Sheet  Nos.  0,  2,  61.  74.  97.  109. 

300.  312.  325.  333.  339.  350.  375.  400 
Second  Revised  Sheet  No.  192 

VGS  states  that  it  is  submitting  these 
tariff  sheets  to  make  certain 
"housekeeping"  changes  to  clarify 
provisions  and  correct  typographical 
and  grammatical  errors  in  the  tariff.  VGS 
states  that  none  of  the  changes  have  a 
substantive  effect  on  VGS'  General 
Terms  and  Conditions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
file  as  provided  in  Section  154.210  of 
the  Conunission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/ordine/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

|FR  Doc.  99-32809  Filed  12-17-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[[)OCkM  No.  PR95-1 36-015] 

Williams  Gas  Pipeline  Central,  inc; 
Notice  of  Filing  of  Refund  Report 

December  14. 1999. 

Take  notice  that  on  December  8. 1999. 
Williams  Gas  Pipelines  Central.  Inc. 
(Williams),  tendered  for  filing  its  report 
of  refunds  made  to  Missouri  Public 
Service  Commission  (MoPSC)  LXOs, 
which  are  defined  as  Missouri  Gas 
Energy.  Utilicorp  United.  Inc..  and 
Greeley  Gas  Company,  pursuant  to  the 
Stipulation  and  Agreement  (S&A)  filed 
June  14.  1999  in  Docket  No.  PR95-136. 

Williams  states  that  Article  I  of  the 
SSrA  specifies  that  for  the  period 
beginning  August  1, 1995.  and  ending 
on  the  Effective  Date,  Williams  will 
refund,  within  30  days  of  the  Effective 
Date,  $1  million  of  principal  per  year  to 
the  MoPSC  LDCs.  The  Effective  Date  of 
the  S&A  was  November  1.  1999. 
therefore.  Williams  will  file  a  MoPSC 
LDCs  on  December  1. 1999.  Article  I 
also  provides  that  Williams  will  file  a 
report  of  such  refunds  with  the 
Commission  within  15  days  of  the  date 
on  which  refunds  are  made. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  coinmissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  RiUes  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  21. 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-32615  Filed  12-17-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No.  7454-005] 

El  Dorado  Irrigation  District;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

December  14.  1999 

An  final  environmental  assessment 
(FEA)  is  available  for  public  review.  The 
FEA  is  to  surrender  the  exemption  fitjm 
licensing  for  the  Weber  Dam 
Hydroelectric  Project.  The  Project  is 
located  on  the  North  Fork  Weber  Creek 
in  El  Dorado  County.  California. 

The  FEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FEA  can  be  viewed  in  the 
Public  Reference  Branch,  Room  2A.  of 
the  Commission's  offices  at  888  First 
Street.  N.E..  Washington,  D.C.  20426.  or 
by  calling  (202)  208-1371.  This 
docimient  may  be  viewed  on  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

For  further  information,  please 
contact  the  project  manager.  Ms. 
Rebecca  Martin,  at  (202)  219-2650: 
Linwood  A.  Watson.  Jr.. 
Acting  Secwlary. 

IFR  Doc.  99-32813  Filed  11-17-99;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  intent  To  File  an  Application 
For  a  Subsequent  License 

December  14.  1999, 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  Subsequent 
License. 

b.  Project  No.:  4914. 

c.  Dale  Filed:  November  26. 1999. 

d.  Submitted  By:  International  Paper 
Company-curtent  licensee. 

e.  Slame  of  Project:  Nicolet  Mill  Dam 
Project. 

f.  Location:  At  the  U.S.  Army  Cxirps  of 
Engineers'  DePere  0am.  on  the  Fox 
River,  in  Brown  Cotmty.  Wisconsin. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Tom  Pietle. 
Intemational  Paper  Company.  2000 
Main  Avenue.  De  Pere.  WI  54115.  (920) 
336-^211. 

i.  FERC  Contact:  Tom  Dean. 
thomas.dean®ferc.fed.us.  (202)  219- 
2778. 

j.  Effective  date  of  current  license: 
lanuarv  1. 1955. 


k.  Expiration  date  of  current  license: 
November  30.  2004. 

1.  Description  of  Project:  The  project 
consists  of  the  following  existing 
facilities:  (1)  a  13.6  foot-high,  400-foot- 
long  diversion  structure  attached  to  the 
U.S.  Army  Corps  of  Engineers'  DePere 
Dam;  (2)  intake  works  consisting  of  28 
gates  screened  with  steel  racks;  (3)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
1.078  kW;  and  (4)  other  appurtenances. 

m.  Each  application  for  a  subsequent 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  bv  November  30. 
2002, 

Linwood  A.  Watson.  Jr., 
.'\cting  Secretary. 

IFR  Doc.  99-32812  Filed  12-17-99;  8:45  ami 
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DEPAR'nyiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene  and  Protests 

DecBinb«r  14.  1999. 

Take  notice  that  the  follovnng 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor  License 

b.  Project  No.:  P-]  1727-000. 

c.  Date  Filed:  April  6, 1999. 

d.  Applicant:  City  of  Granite  Falls. 
Mimiesota. 

e.  Name  of  Project:  Minnesota  Falls 
Hydro  Project. 

f.  Location:  On  the  Minnesota  River  in 
Chippewa  and  Yellow  Medicine 
Counties,  near  Granite  Falls.  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  William  P. 
Levin.  Citj'  Manager.  City  of  Granite 
Falls,  885  Prentice  Street.  Granite  Falls. 
MN  56241-1598.  (320)  564-3011  Ext. 
5000. 

i.  FERC  Contact:  Ed  Lee  (202)  319- 
2809  or  E-mail  address  at 
Ed.Lee@FERC.fed.us 

j.  Comment  Dale:  Februar>'  18.  2000. 

All  documents  (original  and  eight 
copies)  should  bo  filed  with:  David  P 
Boergors.  Secretar)",  Federal  Energv' 
Regulatorv  Commission.  888  First 
Street.  NE.  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 


to  serve  a  copy  of  the  document  on  each 
person  on  the  official  5er\ice  list  for  the 
project.  Further,  if  an  intervener  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  sen'e  a  copy  of  the  document 
on  that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  proposed 
rxm-of-river  Mirmesota  Falls  Project 
consists  of:  (1)  an  18-foot-high  and  500- 
foot-long  embankment  and  gravity  dam 
which  includes  two  13-foot-high 
concrete  spillway  sections 
approximately  367-foot-long.  and  a  175- 
foot-long.  4-foot-high  earth  embankment 
section  on  the  west  side;  (2)  a  3.4-mile- 
long  reservoir  having  a  stu'face  area  of 
150-acre  and  a  storage  area  of  735  acre- 
feet  at  normal  pool  elevation  of  883.9 
feet  M.S.L.;  (3)  a  conduit  intake 
structure  located  at  the  east  abutment  of 
the  spillway;  (4)  a  9-foot-diameter.  200- 
foot-long  penstock  and  bifurcation:  (5)  a 
powerhouse  housing  two  580-kW 
generating  units  for  an  installed 
capacity  of  1 ,160  kW;  (6)  a  proposed 
substation:  and  (7)  appurtenant 
facilities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  3,600  MWh.  All  generated 
power  is  utilized  within  the  applicant's 
electric  utility  system. 

m.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.  Room  2A.  Washington. 
D.C.  20426.  or  by  calling  (202)  208- 
1371.  The  application  may  be  viewed  on 
http://vvww.ferc.fed.us/online/rim5.htm 
or  call  (202)  208-2222  for  assistance  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Protests  or  Motions  to  Intervene — 
Anyone  may  :>ubmit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211.  and  385.214.  In  determining 
tht!  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those.who  file  a  motion 
to  inter\'ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  inienene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 
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Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
■MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385. 2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E.. 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review.  OfSce  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  he  served  upon  each 
representative  of  the  applicant  speciHed 
in  the  particular  application. 
Linwood  A.  Watson.  Ir. 
Acting  Secretary. 

IFR  Doc.  99-32814  Filed  12-17-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«St2-5] 

Agency  Information  Collection 
Activities:  Submission  tor  0MB 
Review;  Comment  Request;  Pre-award 
Compliance  Review  Report  for  all 
Applicants  Requesting  Federal 
Financial  Assistance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMHARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  OfiRce  of  Management 


and  Budget  (OMB)  for  review  and 
approval:  Pre-award  Compliiuice 
Review  Report  for  all  Applicants 
Requesting  Federal  Financial 
Assistance.  EPA  ICR  No.  0275.07.  EPA 
Form  4700-4,  OMB  Control  No.  2090- 
0014.  Expiration  Date  March  31.  2000. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  19.  20OO. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  by 
email  at  farmer.sandy@epa.gov.  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  lo  EPA  ICR 
No.  0275.07.  For  technical  information 
about  the  collection  contact  Ann  Goode, 
at  (202)  260-4575. 
SUPPLEMENTARY  INFORMATION: 

Title:  Pre-award  Compliance  Review 
Report  for  all  Applicants  Requesting 
Federal  Financial  Assistance.  EPA  ICR 
No.  0275.07.  EPA  Form  4700-4.  OMB 
Control  No.  2090-0014.  expiration  date 
March  31.  2000.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  information  request  and 
gathering  is  part  of  the  requirement  of 
40  CFR  part  7,  "Nondiscrimination  in 
Programs  Receiving  Federal  Assistance 
from  the  Environmental  Protection 
Agency. '  at  40  CFR  7.80.  The  regulation 
implements  statutes  which  prohibit 
discrimination  on  the  bases  of  race, 
color,  national  origin,  sex  and  handicap. 
This  information  is  also  required,  in 
part,  by  the  Department  of  justice 
regulations,  28  CFR  42.406  and  28  CFR 
42.407.  The  information  is  collected  on 
a  short  form  from  grant  and  loan 
applicants  as  part  of  the  application. 
The  EPA  Director  of  Civil  Rights 
manages  the  data  collection  through  a 
regional  component  or  delegated  state, 
both  of  whom  also  carry  out  the  data 
analysis  and  make  the  recommendation 
on  the  respondent's  ability  to  meet  the 
requirements  of  the  regulation,  as  weU 
as  the  respondent's  current  compliance 
with  the  regulation.  The  information 
and  analysis  is  of  sufficient  value  for  the 
Director  to  determine  whether  the 
applicant  is  in  compliance  with  the 
regulation.  Analysis  of  the  data  allows 
EPA  to  determine: 

(1)  Whether  there  appears  to  be 
discrimination  in  the  provision  of 
program  or  activity  services  between  the 
minority  and  non-minority  population. 
This  allows  EPA  lo  determine  whether 
any  action  is  necessary  by  it  before  the 
award  of  the  grant  or  loan. 


(2J  Whether  the  respondent  is 
designing  grant  or  loan  financed 
facilities  to  be  accessible  to 
handicapped  individuals  or  whether  a 
regulatory  exemption  is  applicable.  This 
allows  EPA  to  determine  whether 
design  changes  are  necessary  prior  to 
the  award  of  the  grant  or  loan,  which 
can  save  the  respondent  a  significant 
amount  of  money,  e.g.,  ensuring  a 
facility  is  accessible  to  the  handicapped 
is  much  less  costly  if  this  requirement 
is  included  in  the  design  rather  than 
after  construction  has  begun. 

(3)  Whether  the  respondent  receives 
or  has  applied  for  financial  assistance 
from  other  Federal  agencies.  This 
information  allows  EPA  to  canvass  these 
other  agencies  to  avoid  conducting 
duplicate  compliance  audits,  reviews,  or 
complaint  investigations  and  is  a 
reduction  of  burden  on  respondents. 
Responses  to  the  collection  of 
information  are  required  to  obtain  a 
grant  or  loan  and  are  kept  on  file  by  the 
state  distributing  the  funds. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
28.  1999  (64  FR  22861);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  one  half  [^/i]  hour 
per  response.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Affected  Entities:  State,  local,  and 
tribal  governments;  universities: 
associations;  and  non-profit 
organizations. 

Estimated  Number  of  Respondents: 
13,100. 


Frequency  of  Response:  1  per  1  to  2 
years. 

Estimated  Total  Annual  Hour  Burden: 
6.550  hours. 

Estimated  Total  Annualized  Cost 
Burden  I  non-labor  costsi:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0275.07  and 
OMB  Control  No.  2090-0014  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Office  of 

Environmental  Information. 

Collection  Strategies  Division  (2822). 

401  M  Street.  SW.  Washington.  DC 

20460:  and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW. 

Washington.  DC  20503. 

Dated:  December  14. 1999. 
Oscar  Morales. 

Dirfxlor.  Collection  Strategies  Division. 
IFR  Doc.  99-32863  Filed  12-17-99;  8:45  am) 
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ENVIRONMENTAL  PROTECHON 
AGENCY 
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Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  RCRA 
Section  3007  Questionnaire  of  the 
Paint  Manufacturing  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  RCRA  Section  3007 
Questionnaire  of  the  Paint 
Manufacturing  Industry.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR.  call  Sandy  Farmer  at 
EPA.  "(202)  260-2740,  email  at 
Fanner.Sandy6epa.gov,  or  download  off 


the  Internet  at  http://www.epa.gov/icr/ 
icr.htm  and  refer  to  EPA  ICR 
No.1925.01.  For  technical  information 
about  the  questionnaire  contact  David 
Carver  (703)  308-8603. 

SUPPLEMENTARY  INFORMATION: 

Title:  RCRA  Section  3007 
Questionnaire  of  the  Paint 
Manufacturing  Industr)'.  This  is  a  new 
collection. 

Abstract:  The  EPA  is  obligated  to 
make  a  hazardous  waste  listing 
determination  on  five  waste  streams 
generated  from  the  manufacture  of 
paint.  These  wastestreams  include  (1) 
solvent  cleaning  wastes  generated  from 
tank  and  equipment  cleaning 
operations.  (2)  water  and/or  caustic 
cleaning  wastes  generated  from  tank  and 
equipment  cleaning  operations.  (3) 
wastewater  treatment  sludge,  (4) 
emission  control  dust  or  sludge,  and  (5) 
off-specification  production  wastes. 

This  Information  Collection  Request 
(ICR)  specifies  information  necessary  for 
EPA  to  analyze  how  solid  and 
hazardous  waste  is  currently  managed 
in  the  United  States  Paint 
Manufacturing  Industry.  It  proposes  the 
following  information  collection  efforts: 
— RCRA  Section  3007  questionnaire  for 

up  to  250  facilities,  including 

clarifications  and  updates. 
— RCRA  Section  3007  residual  diagram 

letter  for  up  to  100  facilities,  and 
— up  to  15  facility  site  visits. 

Information  received  by  the  Agency 
will  he  used  to  make  a  hazardous  waste 
listing  determination.  If  EPA  concludes 
that  certain  waste  streams  should  be 
regulated  as  listed  hazardous  waste, 
then  these  data  may  potentially  be 
applied  to  (1)  Land  Disposal 
Restrictions  (LDR)  and  Capacity 
Analysis.  (2)  a  source  reduction  and/or 
recycling  analysis.  (3)  a  supporting  risk 
assessment,  and  (4)  an  economic 
analysis. 

EPA  intends  to  send  this  Section  3007 
Questionnaire  For  Paint  Manufacturing 
Residuals  in  FY2000  to  approximately 
250  U.S.  paint  facilities  that 
manufacture  products  (i.e..  paints, 
varnishes,  lacquers,  enamels,  and 
shellacs)  under  the  Standard  Industrial 
Classification  Code  (SIC)  2851.  This 
questionnaire  would  collect  the 
following  information: 
— Corporate/facility  data.  name. 

location.  EPA  hazardous  waste 

identification  number  (if  applicable). 

and  facility  contact; 
— Residual  (as  specified  in  first 

paragraph)  generation  and  residual 

management  practices;  and. 
— residual  characterization  information, 

residual  constituents  and  test 


methods  employed  to  test  the 

residuals. 

If  approved  by  OMB.  facilities  will  be 
required  lo  respond  within  30  days  of 
receipt  of  this  questionnaire.  A  facility 
is  only  required  to  respond  to  this 
questionnaire  if  it  displays  a  currently 
valid  OMB  control  number  and 
expiration  date.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Ch.  15. 

In  addition  to  the  RCRA  3007 
questionnaire,  this  proposed  ICR 
includes  EPA  requests  for  clarifications, 
questions  and  updates  to  the 
questionnaire  and  for  facility  site  visits. 
'The  clarifications  and  updates  will  only 
be  necessary  if  EPA  has  follow-up 
questions  regarding  submitted  requests, 
or  if  EPA  requires  more  information  to 
understand  residual  generation  and 
management  practices.  The  process 
descriptions  will  help  the  Agency  better 
understand  the  paint  manufacturing 
process.  Up  to  100  facilities  will  be 
required  to  submit  process  schematics 
and  detailed  descriptions.  Finally.  EPA 
proposes  to  visit  up  to  15  paint 
manufacturing  facilities  to  evaluate 
paint  manufacturing  residual  generation 
and  management  processes. 

Burden  Statement:  The  average 
aimual  burden  imposed  by  the  survey 
and  other  information  collection  efforts 
is  approximately  46  hours  per 
respondent  (30  hours  for  the  3007 
Questionnaire.  6  hours  for  the  3007 
residual  diagram  letter,  and  10  hours  for 
site  visits).  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  Agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
lechnolog>'  for  the  purposes  of 
collecting.  vaUdating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requiremefits  lo  train  personnel  to  l>e 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  This  ICR  is 
based  on  the  following  information: 

Respondents/affected  entities: 
Manufacturers  of  paint  within  SIC  2851. 

Estimated  number  of  respondents: 
365  (250  for  3007  Questionnaire,  100  for 
3007  residual  process  letters,  and  IS  for 
site  visits). 

Frequency  of  response:  The  average 
number  of  responses  for  each 
respondent  is  1 . 
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Estimated  total  annual  hour  burden: 
8,250  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondeat  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1925.01  in 
any  correspondence. 
Ms.  Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  OfBce  of 

Environmental  Information, 

Collection  Strategies  Division  (2822). 

401  M  Street.  SW,  Washington.  DC 

20460;  (or  E-Mail  Farmer. 

San  dy@epamail.  epa  gov) 
and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  IX!  20S03. 

Dated:  Deceraber  15. 1999. 
Ooracn  Sterling. 

Acting  Director,  CoUectJon  Strategies 
Division. 

(FR  Doc.  99-32864  Filed  12-17-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
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Adequacy  Status  of  Submitted  PM10 
State  Implementation  Plans  for 
Transportation  Conformtty  Purpoaaa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  inadequacy 

determination. 

summary:  In  this  document,  EPA  is 
notifying  the  public  that  we  have  found 
the  PMIO  attainment  submittals  of 
Coachella  Valley,  Searles  Valley  (Trona 
Portion),  and  San  Bernardino  County, 
California,  inadequate  for  transportation 
conformity  purposes.  As  a  result  of  our 
finding,  the  PMIO  motor  vehicle 
budgets  from  the  submitted  plans 
cannot  be  used  for  conformity 
determinations. 

DATES:  This  determination  was  effective 
November  23.  1999. 

FOfl  FURTHER  INFORMATION  COfaACT:  The 
finding  notification  letters  are  available 
at  website:  http://www.epa.gov/oms/ 
traq.  once  there,  click  on  the 
"Conformity"  button,  then  look  for 
"Adequacy  Review  of  SIP  Submissions 
for  Conformity").  You  may  also  contact 
Chamjit  Bhullar.  U.S.  EPA,  Region  DC, 
Air  Division  AlR-2.  75  Hawthorne 


Street,  San  Francisco,  CA  94105;  (415) 
744-1153  or  BhuUar.chamjit@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Qean  Air  Act. 
The  federal  conformity  rule.  40  CFR  part 
93,  requires  that  transportation  plans, 
programs,  and  projects  conform  to  state 
air  quality  implementation  plans  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  help  to 
reduce  air  quality  violations,  achieve 
expeditious  attainment  of  air  quality 
standards,  and  will  not  produce  new  air 
quality  violations,  worsen  existing 
violations,  or  delay  timely  attainment  of 
the  national  ambient  air  quality 
standards.  The  criteria  by  which  we 
determine  whether  a  SIP  submittal  is 
adequate  for  conformity  purposes  are 
specified  in  40  CFR  93.118(e)(4)  and  58 
FR  62194. 

On  March  2. 1999,  the  D.C.  Circuit 
Court  of  Appeals  ruled  that  submitted 
SIPs  cannot  be  used  for  conformity 
determinations  unless  EPA  has 
affirmatively  found  them  adequate 
through  a  process  providing  for  public 
notice  and  comment.  Where  EPA  finds 
a  SIP  submittal  inadequate,  the  budgets 
cannot  be  used  for  conformity 
determinations. 

The  new  process  for  determining  the 
adequacy  of  submitted  SIPs  is  contained 
in  a  May  14, 1999,  memo  titled 
"Conformity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision."  EPA  will 
be  revising  the  conformity  rule  to  codify 
this  guidance.  You  can  obtain  this 
guidance  at  http://wvfw.epa.gov/oms/ 
traq,  click  on  the  conformity  button  and 
look  for  '"Adequacy  Review  of  SIP 
Submissions  for  Conformity."' 

Status  of  Submitted  Budgets 

In  the  Coachella  Valley  serious  PMIO 
attainment  plan  and  the  Searles  Valley 
Moderate  PMIO  attainment  plan, 
different  motor  vehicle  emission 
elements  were  not  combined  into 
clearly  defined  budgets  consistent  with 
the  federal  conformity  regulations  ((40 
CFR  93.118(e)(4)  and  58  FR  62194). 
Thus  EPA  determined  that  these  plans 
do  not  contain  emission  budgets  that  are 
adequate  for  use  in  conformity 
determinations. 

Similarly,  in  the  San  Bernardino 
Coimty  Moderate  PMIO  attainment 
plan,  different  motor  vehicle  emission 
elements  in  the  Moderate  PMIO 
attainment  plan  were  not  combined  into 
clearly  defined  budgets  consistent  with 
the  federal  conformity  regulations  ((40 


CFR  93.118(e)(4)  and  SB  FR  62194). 
Further  the  submittal  stated  that  mobile 
sources  are  not  a  significant  contributor 
to  PMIO  violations  in  the  nonattainment 
area.  EPA  found  that  PMIO  from  motor 
vehicles  is  a  significant  contributor  to 
the  air  quality  problem  because  it  is 
responsible  for  approximately  one-half 
of  the  total  inventory.  Because  of  these 
problems,  EPA  determined  that  this 
plan  does  not  contain  an  emission 
budget  that  is  adequate  for  use  in 
conformity  determinations. 

In  letters  dated  November  23, 1999, 
from  EPA  to  the  California  Air 
Resources  Board  (CARB),  South  Coast 
Air  Quality  Management  District 
(SCAQMD).  and  Mojave  Desert  Air 
Quality  Management  District 
(MDAQMD).  Region  K  notified  the 
agencies  that  we  had  determined  that 
the  submittals  for  these  three  areas  are 
inadequate  for  conformity.  These 
agencies  have  agreed  with  the  definition 
of  the  problem  and  to  resolve  them  by 
submitting  revisions  to  these  PMIO 
plans  early  next  year. 

As  stated  in  the  May  14,  1999 
guidance,  EPA"s  adequacy  review 
should  not  be  used  to  prejudge  EPA's 
ultimate  approval  or  disapproval  of  the 
submitted  SIPs.  Approvability  of  the  SIP 
submittals  mentioned  in  this  document 
will  be  addressed  in  a  future 
rulemaking. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  Decemtier  10.  1999. 
David  P.  Howckajnp, 
.\cting  Regional  Administrator,  Region  DC. 
[FR  Doc.  99-32867  Filed  12-17-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6S11-6] 

Consultation  on  a  Longitudinal  Cohort 
Study  of  Environmental  Effects  on 
Mothers  and  Children 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting: 

consultation  on  the  feasibility  of 

conducting  a  longitudinal  cohort  study 

of  environmental  effects  on  mothers  and 

children. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  a  one-day 
consultation  cosponsored  by  the 
National  Institute  for  Child  Health  and 
Human  Development  (NIH).  and  the 
Centers  for  Disease  Control  and 
Prevention  [CDC).  The  meeting  is  being 
convened  to  discuss  the  feasibility  of 
conducting  a  longitudinal  cohort  study 


of  environmental  effects  on  the  health 
and  well-being  of  mothers  and  children. 
Experts  on  various  types  of  cohort 
studies  will  present  background  on  their 
respective  approaches.  Presentations 
will  highlight  issues  that  need  to  be 
considered  in  deciding  to  commence 
such  a  study,  including  specific 
advantages  and  disadvantages  of  each 
type,  and  its  overall  feasibility. 
l3iscussants  will  comment  on  each 
approach.  Interested  parties  may  register 
to  attend  as  observers. 
OATES:  The  meeting  date  is  January  12, 
2000.  The  times  for  the  meeting  are  8:30 
a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  site  is  the 
Hubert  Humphrey  Building,  Stonehenge 
Room,  6th  floor,  200  Independence 
Avenue.  SW.,  Washington,  DC.  The 
workshop  is  open  to  the  public,  but 
seating  is  limited.  Those  planning  to 
attend  must  register  no  later  than 
January  7,  2000. 

FOR  FURTHER  INFORMATION  COttTACT:  To 
register  as  an  observer  by  January  7. 
2000.  contact  Ms.  Cvndv  Hale,  HHS/ 
CDC/NCEH,  4770  Buford  Highway. 
N.W.  MS  F15,  Atlanta,  GA  30341-3724: 
telephone;  770-488-4637;  facsimile: 
770-488-7361;  email:  cmh5acdc.gov. 
For  further  information,  contact  Dr. 
Carole  Kimmel.  EPA.  National  Center 
for  Environmental  Assessment  (B623D), 
Washington,  D.C.  20460;  telephone  202- 
564-3307;  fax;  202-565-0050;  E-mail: 
kimmel.carole©epa.gov. 

Dated:  December  10. 1999. 
William  H.  Fariand, 

Director,  National  Center  for  Environmental 
.Assessment. 

IFR  Doc.  99-32869  Filed  12-17-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-6512-11 

Intent  To  Grant  an  Exclusive  Patent 
License 

AOENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  grant  an 

exclusive  patent  license. 

SUMMARY:  Pursuant  to  35  U.S.C.  207  and 
37  CFR  part  404.  EPA  hereby  gives 
notice  of  its  intent  to  grant  an  exclusive, 
royalty-bearing,  revocable  license  to 
practice  the  invention  described  and 
claimed  in  the  patent  listed  below,  all 
corresponding  patents  issued 
throughout  the  world,  and  all 
reexamined  patents  and  reissued 
patents  granted  in  cormection  virith  such 
patent,  to  Lane  Regional  Air  Pollution 


Authority,  Springfield,  Oregon.  The 
patent  is; 

U.S.  Patent  No.  5,333,511,  entiUed 
"Portable  Controlled  Air  Sampler," 
issued  August  2, 1994. 

The  invention  was  announced  as 
being  available  for  licensing  in  the  April 
26. 1995  issue  of  the  Federal  Register 
(60  FR  20490).  Co-inventor  Schweiss' 
interest  has  been  assigned  to  his 
employer,  the  Government  of  the  United 
States,  as  represented  by  the  U.S. 
Environmental  Protection  Agency.  Co- 
inventor  Boyum's  interest  has  been 
exclusively  licensed  to  the  Lane 
Regional  Air  Pollution  Authority.  The 
proposed  exclusive  license  vdll  contain 
appropriate  terms,  limitations  and 
conditions  to  be  negotiated  in 
accordance  with  35  U.S.C.  209  and  the 
U.S.  Government  patent  licensing 
regulations  at  37  CFR  Part  404. 

EPA  will  negotiate  the  final  terms  and 
conditions  and  grant  the  exclusive 
license,  unless  within  60  days  fiiim  the 
date  of  this  Notice.  EPA  receives,  at  the 
address  below,  written  objections  to  the 
grant,  together  with  supporting 
documentation.  The  documentation 
from  objecting  parties  having  an  interest 
in  practicing  the  above  patent  should 
include  an  application  for  exclusive  or 
nonexclusive  license  with  the 
information  set  forth  in  37  CFR  404.8. 
The  EPA  Patent  Counsel  and  other  EPA 
officials  will  review  all  written 
responses  and  then  make 
recommendations  on  a  final  decision  to 
the  Regional  Administrator  for  Region  X 
or  to  a  Region  X  Office  Director  who  has 
been  delegated  the  authority  to  issue 
patent  licenses  under  35  U.S.G  207. 

DATES:  Cotrunents  to  this  notice  must  be 
received  by  EPA  at  the  address  listed 
below  by  February  18.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Ehrlich.  Patent  Counsel.  Office  of 
General  Counsel  (Mail  Code  2377A), 
U.S.  Environmental  Protection  Agency, 
Washington.  DC.  20460,  telephone 
(202)  564-5457. 

Dated:  December  9, 1988. 
Maria  E.  Diamond. 
Associate  General  Counsel. 
IFR  Doc.  99-32865  Filed  12-17-99:  8:45  am) 
BiuJNG  coo«  asM-ao-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6511-7] 

Proposed  Settlement  Under  Section 
122(9X4)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act:  In  Re: 
Saco  Municipal  Landfill  Superfurxl 
Site,  Saco,  Maine 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement: 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response  Compensation, 
and  Liability  Act,  as  amended 
("CERCLA  "').  42  U.S.C.  9622(i),  notice  is 
hereby  given  of  a  proposed 
administrative  settlement  for  recovery  of 
past  response  costs  and  projected  future 
response  costs  concerning  the  Saco 
Municipal  Landfill  Superfund  Site. 
Saco.  Ivlaino.  The  settlement  requires 
the  settling  party,  the  Joseph  M.  Herman 
Shoe  Company.  Inc..  to  reimburse  the 
Environmental  Protection  Agency  (the 
"Agency")  for  response  costs  incurred 
and  to  be  incurred  at  the  Saco 
Municipal  Landfill  Superfund  Site.  This 
amount  includes  a  premium  to  cover 
risks  associated  with  the  settlement  The 
settling  party  will  make  a  payment  of 
$18,000  into  the  EPA  Hazardous 
Substance  Superfund.  In  addition,  the 
settlement  includes  a  covenant  not  to 
sue  the  settling  party  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a).  For  thirty  (30)  days  following 
the  date  of  publication  of  this  notice,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  One  Congress  Street, 
Boston.  MA  02214. 
DATES:  Conmients  must  be  submitted 
v«thin  30  (thirty)  days  of  publication  of 
this  notice. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Regional  Hearing  Clerk. 
U.S.  Environmental  Protection  Agency. 
Region  1,  One  Cxmgress  Street,  Suite 
1100.  Mailcode  RAA,  Boston. 
Massachusetts  02203,  and  should  refer 
to:  In  re:  Saco  Municipal  Landfill 
Superfund  Site,  U.S.  EPA  Docket  No. 
CERCLA-1-99-0067. 
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FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  settlement  can  be 
obtained  from  Ann  Gardner,  U.S. 
Enviroiunehtal  Protection  Agency, 
Region  1,  One  Congress  Street.  Mailcode 
SES,  Boston,  Massachusetts  02214,  (617) 
918-1895. 

Dated:  Decemtwr  7. 1909. 
Frank  Ciavattieri, 

Acting  Director,  Office  of  Site  Jlemediation 
and  Bestomtion . 

IFR  Doc.  99-32868  Filed  12-17-99:  8:45  am) 
BILUNO  COW  6Mft-aO-V 


FEDERAL  DEPOSrT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activillas:  Proposed  Collectlon; 
Comnwnt  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  iake  this  opportunity  to 
comment  on  proposed  and/ or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Recordkeeping  and 
Confirmation  Requirements  for 
Securities  Transactions." 
DATES:  Comments  must  be  submitted  on 
or  before  February  18,  2000. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly.  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453. 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  E)eposit  Insurance  Corporation, 
550  17th  Street  N.W.,  Washington,  D.C. 
20429.  All  comments  should  refer  to 
"Recordkeeping  and  Confirmation 
Requirements  for  Securities 
Transactions."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  17th  Street  Building  (located  on 
F  Street),  on  business  days  between  7:00 
a.m.  and  5:00  p.m.  [FAX  number  (202) 
898-3838;  Internet  address; 
comments@fdic.gov|. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Tj(/e;  Recordkeeping  and 
Confirmation  Requirements  for 
Securities  Transactions. 

OMB  Number.  3064-0028. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
5,094. 

Estimated  Time  per  Response:  19.44 
hours. 

Estimated  Total  Aimual  Burden: 
99.027  hours. 

General  Description  of  Collection:  The 
collection  ensures  that  banks  effecting 
securities  transactions  maintain 
adequate  records  and  controls  over 
securities  transactions  they  effect. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility:  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  ai  Washington,  D,C,  this  13th  day  of 
December,  1999. 

Federal  Deposit  Insurance  C^orporation. 
Robert  E.  Feldman, 
Executive  Secretary: 

(PR  Doc.  99-32825  Filed  12-17-99;  8:45  am) 
eiLUNQ  COOE  <714-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review:  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  is  submitting  a 
request  for  review  and  approval  of  an 
expired  information  collection.  The 
information  collection  concerns  the 
certification  of  basements  as 
floodproofed  by  licensed  engineers  of 
architects.  This  certification  is  normally 
performed  during  or  immediately 
following  construction  of  a  house. 

The  request  is  submitted  under  the 
emergency  processing  procedures  in 
Office  of  Management  and  Budget 
(OMB)  regulation  5  CFR  1320.13.  FEMA 
is  requesting  that  this  information 
collection  be  approved  by  December  17, 
1999.  The  approval  will  authorize 
FEMA  to  use  the  collection  through 
fune  30,  2000. 

FEMA  plans  to  follow  this  emergency 
request  vrith  a  request  for  a  3-year 
approval.  The  request  will  be  processed 
under  OMB's  normal  clearance 
procedures  in  accordance  with  the 
provisions  of  OMB  regulation  5  CFR 
1320.10.  To  help  us  with  the  timely 
processing  of  the  emergency  and  normal 
clearance  submissions  to  OMB.  FEMA 
invites  the  general  public  to  comment 
on  the  proposed  collection  of 
information.  This  notice  and  request  for 
comments  is  in  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3506(c)(2)(A)). 
SUPPLEMENTARY  INFORMATION:  Under  the 
floodplain  management  regulations  of 
the  National  Flood  Insurance  Program 
(NFIP)  at  44  CFR  60.3,  communities  that 
participate  in  the  NFIP  must  ensure  that 
all  new  construction  in  Special  Flood 
Hazard  Areas  (SFHAs)  has  the  lowest 
floor  elevation  to  or  above  the  100-year 
flood  elevation,  or  Base  Flood  Elevation 
(BFE).  This  requirement  is  to  ensure  that 
the  risks  to  new  buildings  in  SFHAs  is 
sufficiently  small  that  fi«quent  flood 
losses  are  reduced  and  flood  insurance 
can  be  made  available  at  reasonable 
rates.  However  at  44  CFR  60.6  (c), 
regulations  allow  conuntmities  to  apply 
for  an  exception  to  permit  the 
construction  of  floodproofed  residential 
basements  in  SFHAs.  If  the  community 
meets  the  criteria  for  an  exception  as 
described  in  44  CFR  60.6  (d)  (2)  (i)-(iii). 
the  community  requests  andreceives  an 
exception  from  FEMA  that  will  allow 
floodproofed  basements  to  be  built  in 
SFHAs  in  the  community.  Construction 


of  a  floodproofed  basement  requires 
specific  design  attention  to  materials, 
flood  loads,  and  openings  where 
floodwaters  may  enter  a  basement. 
When  a  community  is  granted  an 
exception  to  allow  floodproofed 
basements  it  agrees  that  an  engineer  and 
architect  will  properly  certify  that  these 
basements  are  in  fact  floodproofed.  In 
addition,  this  certificate  is  also 
presented  to  the  flood  insurance  agent 
by  the  homeowner  so  that  the 
homeowner  receives  the  "discounted" 
rate  applicable  to  floodproofed 
basements.  The  homeowner,  community 
official  and  the  insurance  agent 
normally  retain  a  copy  of  this  form  for 
recordkeeping  only.  Collection  of 
Information 

Title:  Residential  Basement 
Floodproofing  Certificate. 

Type  of  Information  Collection: 
Reinstatement  of  a  previously  approved 
collection  of  information. 
OAfB  Number:  3067-0235. 
Form  Number:  FEMA  Form  81-78, 
Residential  Basement  Floodproofing 
Certificate. 

Abstract.  The  certificate  provides 
licensed  design  professionals  a  standard 
means  of  certifying  the  construction  of 
floodproofed  basements  below  the  Base 
Flood  Elevation.  This  certificate  is  only 
used  in  communities  participating  in 
the  National  Flood  Insurance  Program 
who  have  been  granted  a  "basement" 
exception.  The  homeowner  must  pay  for 
the  cost  of  the  certification. 

Affected  Public:  This  affects 
individuals  who  are  in  communities 
with  "basement"  exceptions  and  who 
build  houses  with  basements  in  Special 
Flood  Hazard  Areas.  Communities  who 
have  been  granted  these  "basement" 
exceptions  also  keep  copies  of  the 
certificate  to  ensure  compliance  with 
local  floodplain  management 
ordinances. 

Estimated  Total  Aimual  Burden 
Hours.  163  hours  (50  respondents  x  3.25 
hours  per  response.  The  respondents  are 
engineers  or  architects  who  complete 
the  form  as  a  professional  service  to  a 
homeowner.  There  are  three  inspections 
dtuing  the  construction  of  a  flood  proof 
basement.  Each  inspection  is  estimated 
to  be  45  minutes,  plus  one  hour  for  the 
review  of  basement  design 
documentation  and  recordkeeping  by 
insurance  agents  and  community 
officials.) 

Estimated  Cost  to  Respondents. 
S16.250.00  (The  estimated  cost  of  a 
professional  engineering  service  is  $100. 
That  cost  multiplied  by  3.25 — the  hour 
burden  per  respondent — equals  $325 
per  homeowner  to  obtain  professional 
engineering  services.) 


Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessar>'  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses.  Submit 
comments  to  OMB  within  30  days  of  the 
date  of  this  notice.  To  ensure  that  FEMA 
is  fully  aware  of  any  comments  or 
concerns  that  you  share  with  OMB, 
please  provide  us  with  a  copy  of  your 
comments.  FEMA  will  continue  to 
accept  comments  for  60  days  from  the 
date  of  this  notice. 

OMB  Addressee:  Interested  persons 
should  submit  written  comments  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency,  725  17th  "Sti«el,  NW, 
Washington,  DC  20503. 

FEMA  Addressee:  Submit  written 
comments  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Stiijel.  SW.  Room  316, 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  646-3524  or  e.mail 
muriel.anderson@feina.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Paul  Tertell,  Civil  Engineer. 
Program  Policy  and  Assessment  Branch, 
Mitigation  Division,  202-646-3935  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 

Dated:  December  6. 1999. 
Reginald  TrujiUo, 
Director,  Program  Services  Division. 
Operations  Support  Directorate. 
IFR  Doc.  99-32854  Filed  12-17-99;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
conunents. 

summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  tile  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Community  Rating  System 
(CRS)  Program — Application 
Worksheets  and  Conunentary. 

Type  of  Information  Collection: 
Revision  of  a  currenUy  approved 
collection. 

OMB  Number:  3067-0195. 

Abstract:  The  CRS  Program 
establishes  a  system  for  FEMA  to  grade 
commimities'  floodplain  management 
activities  to  determine  flood  insurance 
rates  for  communities.  Communities 
exercising  floodplain  management 
activities  that  exceed  Federal  minimum 
standards  qualify  for  lower  insurance 
rates. 

The  lanuary  1999  edition  of  Uie  NFIP 
CRS  Coordinator's  Manual  contains 
instructions  for  preparing  the 
application  worksheets  that  will  be  used 
to  apply  to  the  CRS  Program  for  the 
1999  through  2001  calendar  years.  The 
Application  Worksheets  and  CRS 
Application  are  published  separately. 
Communities  will  use  the  manuals  to 
apply  for  activity*  points  leading  up  to 
the  CRS  rating  and  commensurate  flood 
insu  ance  ptemiuim  discounts.  The 
schedule  describes  the  floodplain 
management  and  insurance  activities 
available  to  qualifying  communities  that 
undertake  the  selected  additional 
activities  that  will  reduce  flood  losses. 
Aimually.  all  CRS  participating 
communities  must  certify  they  are 
maintaining  the  activities  for  which 
they  receive  credit. 

Affected  Public:  State,  Local ,  or 
Tribal  Goverrunent. 

Number  of  Respondents:  940. 

Estimated  Time  per  Respondent: 
Application  Communities  29  hours; 
Maintenance  Communities  4  hours. 

Estimated  Total  Annual  Burden 
Hours:  9.260. 

Frequency  of  Response:  Annual 
update. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal    , 
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Emergency  Management  Agency,  Office 
of  InfonnatioD  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  MFORMATION  COtfTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer. 
Federal  Emergency  Management 
Agency.  500  C  Street.  SW,  Room  316, 
Washington.  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  646-3524  or  email 
muriel.anderson@fema.gov. 

Dated:  OecemtieT  8,  1999. 
Reginald  TrujiUo, 
Director,  Program  Services  Division. 
Operations  Support  Directorate. 
IFR  Doc.  99-32855  Filed  12-17-99;  8:45  ami 
BiujNG  COOE  en»-oi-p 


FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

[FEMA-3153-EMJ 

Massachusetts:  Amendment  No.  2  to 
Notica  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  Commonwealth 
of  Massachusetts,  (FEMA-3153-EM), 
dated  December  6. 1999.  and  related 
determinations. 

EFFECTIVE  DATE:  December  9. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-37'72. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  Commonwealth 
of  Massachusetts  is  hereby  amended  to 
include  Category  B  (emergency 
protective  measures)  under  Public 
Assistance  for  the  following  area 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  December  6,  1999: 

Worcester  County  for  Category  B  under 
Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  tie  used 
for  reporting  and  drawing  funds:  83.337. 
Community  Disaster  Loans;  83.338,  Cora 
Brown  Fund  Program;  83. .539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.341.  Disaster  Unemployment 
.Assistance  IDUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family. 
Grant  (IFGI  Program;  83.544,  Public 


Assistance  Grants:  83. .545.  Disaster  Housing 

I^ogram;  83.548.  Hazard  Mitigation  Grant 

Program) 

fames  L.  Wilt. 

Director- 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Opening  Meeting,  Interagency 
Committee  on  Dam  Safety 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
7(b)(2)  of  the  National  Dam  Safety 
Program  Act  (Pub.  L.  104-303).  the 
Federal  Emergency  Management  Agency 
gives  notice  tbat  the  following  meeting 
will  be  held: 

NAME:  Interagency  (^nunittee  on  Dam 
Safety. 

DATE  OF  MEETING:  January  13,  2000. 

PLACE:  Federal  Emergency  Management 
Agency.  500  C  St.,  S.W.,  Rm  345, 
Washington,  D.C.  20472. 

TIME:  1  p.m.-4  p.m. 

PROPOSED  AGENDA:  Review  initiatives 
for  FY2000. 

STATUS:  This  meeting  is  open  to  the 

public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Bathurst,  Director,  National  Dam 
Safety  Program,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  416, 
Washington,  DC  20472,  telephone  (202) 
646-2753  or  by  facsimile  at  (202)  646- 
3990. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  with 
limited  seating  available  on  a  first-come, 
first  served  basis.  Meml>ers  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  Rita  Henry, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  416, 
Washington,  DC  20472,  Telephone  (202) 
646-2704  or  by  fax  at  (202)  646-3990  on 
or  before  [an.lO,  2000. 

Minutes  of  the  meeting  will  be 
prepared  and  available  upon  request  30 
days  after  they  have  been  approved  by 
the  Interagency  Committee  on  Dam 
Safety. 

Dated:  December  7, 1999. 
Michael  f.  Armstrong. 

Associate  Director  for  Mitigation. 

IFR  Doc.  99-32852  Filed  12-17-99;  8:45  am) 
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FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

Opening  Meeting,  National  Dam  Safety 
Review  Board 

AGENCY:  Federal  Emergency 
Management  Agencj'  (FEMA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 

8(h)  of  the  National  Dam  Safety  Program 

Act  (Pub.  L.  104-303),  the  Federal 

Emergency  Management  Agency  gives 

notice  that  the  following  meeting  will  be 

held: 

NAME:  Interagency  Committee  on  Dam 

Safety. 

DATE  OF  MEETMG:  January  12,  2000. 

PLACE:  Federal  Emergency  Management 

Agency.  500  C  Street,  SW,  Room  345, 

Washington,  DC  20472. 

TIME:  8:30  a.m.-l  1 :30  a.m. 

PROPOSED  AGENDA:  Review  initiatives 

for  FY2000. 

STATUS:  This  meeting  is  open  to  the 

public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Bathurst,  Director.  National  Dam 

Safety  Program.  Mitigation  Directorate, 

Federal  Emergency  Management 

Agency.  500  C  Street,  SW,  Room  416, 

Washington,  DC  20472,  telephone  (202) 

646-2753  or  by  facsimile  at  (202)  646- 

3990. 

SUPPLEMENTARY  INFORMATION:  TbJS 

meeting  is  open  to  the  public  with 

limited  seating  available  on  a  first-come. 

first  served  basis.  Members  of  the 

general  public  who  plan  to  attend  the 

meeting  should  contact  Rita  fienry. 

Federal  Emergency  Management 

Agency.  500  C  Street,  SW,  Room  416. 

Washington,  DC  20472,  Telephone  (202) 

646-2704  or  by  facsimile  at  (202)  646- 

3990  on  or  before  Jan.  10,  2000. 

Minutes  of  the  meeting  will  be 
prepared  and  available  upon  request  30 
days  after  they  have  been  approved  by 
the  National  Dam  Safety  Review  Board. 

Dated:  December  7, 1999 
Michael  |.  Armstrong, 
.Associate  Director  for  Mitigation. 
IFR  Doc.  99-32851  Filed  12-17-99;  8:45  am) 
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FEDERAL  HOUSING  RNANCE  BOARD 
Sunshine  Act  Notice 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  4  FR  69268,  December 
10.  1999. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10  a.m..  Tuesday, 
December  14, 1999. 


CHANGE  IN  THE  MEETING:  The  follovidng 
topics  were  added  to  the  open  portion 
of  the  meeting: 

•  Withdrawal  of  Proposed  Rule — 
Advance  Participations;  Sales  of  Whole 
Advances. 

•  Gramm-Leach-Bliley  Directorship 
Amendments, 

The  Board  determined  that  agency 
business  required  the  addition  of  these 
items  on  less  than  seven  days  notic»  to 
the  public  and  that  no  earlier  notice  of 
these  changes  in  the  subject  matter  of 
the  meeting  was  possible. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker.  Secretary  to  the  Board, 
(202)  408-2837. 
William  W.  Ginsberg, 
.Vfanaging  Director. 

(FR  Doc.  99-33013  Filed  12-16-99;  2:26  pm) 
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FEDERAL  TRADE  COMMISSION 

[File  No.  991  0071] 

Hoechst  AG.  et  al,;  Analysis  to  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission, 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  setUes  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — emtwdied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  6,  2000. 
addresses:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  600  Pennsylvania  Ave..  NW. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Parker  or  Elizabeth  Jex,  FTC/H- 
374,  600  Pennsylvania  Ave.,  NW. 
Washington.  DC.  20580.  (202)  326-2574 
or  326-3273. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 


Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  7. 1999).  cm 
the  World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  he  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130.  600  Pennsylvania  Avenue.  NW. 
Washington.  D.C.  20580.  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159.  600  Pennsylvania. 
Ave.,  NW.  Washington.  DC.  20580.  Two 
paper  copies  of  eat^  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  vrith  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  aixepted 
provisionally  an  agreement  containing  a 
proposed  consent  order  from  Hoechst 
AG  ("Hoechst")  and  Rhone-Poulenc 
Sj\.  ("RP")  under  which  RP  would  be 
required:  (1)  To  divest  the  assets  relating 
to  RP's  direct  thrombin  inhibitor  drug 
Revasc;  and  (2)  to  divest  its  interest  in 
Rhodia.  its  specialty  chemicals 
subsidiary  which  produces  cellulose 
acetate,  to  a  level  of  5%  or  less  and  to 
sequester  that  interest  pending  its 
divestiture,  thereby  preserving 
competition  in  the  manufacture, 
marketing,  and  sale  of  cellulose  acetate 
thermoplastics. 

The  proposed  Consent  Order  has  heea 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Consent 
Order. 

In  a  proposed  merger  agreement. 
Hoechst  and  RP  will  combine  most  of 
their  respective  businesses  through  an 
exchange  offer  by  RP  for  all  of  Hoechst 's 
outstanding  shares,  with  Hoechst 
shareholders  receiving  one  RP  share  for 
each  1.33  out-standing  Hoechst  shares. 
Thereafter,  the  merged  entity  will  be 


renamed  Aventis  S.A.  ("Aventis  ").  The 
proposed  complaint  alleges  that  the 
proposed  merger,  if  consummated, 
would  constitute  a  violation  of  Section 
7  of  the  Clavton  Act,  as  amended,  15 
U.S.C.  18.  and  Section  5  of  the  FTC  Act, 
as  amended,  15  U.S.C.  45.  in  the 
markets  for  (1)  Cellulose  acetate;  and 
(2)  direct  thrombin  inhibitors.  The 
proposed  Consent  Order  would  remedy 
the  alleged  violations  by  replacing  the 
lost  competition  that  would  result  from 
the  merger. 

Cellulose  Acetate 

Cellulose  acetate  is  a  thermoplastic 
that  is  used  to  produce,  among  other 
products,  cigarette  filters,  tool  handles, 
tapes  and  films.  In  applicatiuos  where  it 
is  used,  there  are  no  cost  effective 
substitutes.  U.S.  consumers  purchase 
approximate  SI  billion  worth  of 
cellulose  acetate  yearly. 

The  market  for  celliuose  acetate  is 
highly  concentrated.  Three  companies 
ciuTcntly  produce  cellulose  acetate  in 
the  United  States:  (1)  Eastman  Chemical 
Company  ("Eastman");  (2)  Primester,  a 
joint  venture  whose  shares  are  owned 
50%  by  Eastman  and  50%  by  Rhodia  (a 
specialty  chemicals  company  that  is 
itself  67%  owmed  by  RP);  and  (3) 
Celanese  Limited  ("Celanese"),  until 
recenUy  a  wholly-owned  subsidiary  of 
Hoechst.  Olanese  controls 
approximately  46%  of  U.S.  production 
capacity,  Eastman  owns  approximately 
44%  of  U.S.  production  capacity,  and 
Primester  holds  the  remaining  10% 
Eastman  and  Rhodia  are  each  entitied  to 
one-half  of  the  production  of  Primester. 
Rhodia  currently  sells  cellulose  acetate 
only  outside  the  United  States;  thus 
Celanese  and  Eastman  are  the  only 
companies  currentiy  selling  cellulose 
acetate  in  the  United  States. 

There  are  significant  barriers  to  entry 
into  the  celltilose  acetate  market.  In 
order  to  enter  the  market,  a  firm  must 
incur  substantial  sunk  costs  to  build  a 
dedicated  production  facihty.  Moreover, 
reductions  in  the  demand  for  this 
material  and  its  limited  growth  potential 
create  disincentives  to  new  entry. 

The  merger  of  RP  and  Hoechst  will 
increase  the  likelihood  of  coordinated 
interaction  in  the  market  for  cellidose 
acetate.  The  Kuwait  Petroletmi 
Company  ( "PC")  will  hold  significant 
interests  in  Olanese  and  Aventis  after 
the  merger.  Because  the  remaining 
shareholders  of  Celanese  and  Aventis 
are  (and  will  remain)  widely  diversified. 
KPC  currentiy  owns  a  controlling 
interest  in  Celanese.  and  will  acquire 
working  control  (defined  as  10%  or 
mote  interest  in  a  corporation  whose 
stock  is  widely  held)  of  Aventis.  These 
shareholdings  could  permit  KPC  to 
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coordinate  the  activities  of  Celanose 
and,  through  Avantis.  Rhodia  and 
Primester  aJter  the  merger.  In  addition. 
Aventis'  indirect  holding,  through 
Rhodia,  of  50%  of  the  Primester  joint 
venture  with  Easement  may  facilitate 
coordination  between  the  KPC- 
controUed  entities  and  Easement 
following  the  merger.  For  these  reasons, 
the  proposed  transaction  could  create 
conditions  that  increase  the  likelihood 
of  collusion  in  the  cellulose  acetate 
market. 

On  September  15, 1999,  the  parties 
entered  into  undertakings  with  the 
Antitrust  Directorate  of  the  European 
Commission  ("EC")  to  resolve 
competitive  concerns  raised  by  the 
proposed  merger  of  Hoechst  and  RP  to 
form  Aventis.  Among  other  conditions, 
the  EC  undertakings  required  Hoechst  to 
spin  off  Celanese  and  required  RP  to 
divest  its  holding  in  Rhodia.  Pursuant  to 
those  undertakings.  Hoechst  spun  off 
the  Celanese  division  to  Hoechst 
shareholders  on  October  26,  1999.  To 
date,  RP  has  not  divested  Rhodia,  and 
the  EC  undertakings  did  not  require  RP 
to  divest  Rhodia  prior  to  the  formation 
of  Aventis. 

The  proposed  Consent  Order  is 
designed  to  supplement  the  EC 
undertakings  by  preserving  interim 
competition  among  Celanese,  Rhodia 
and  Eastman  in  the  cellulose  acetate 
market  in  the  United  States  pending 
Aventis'  divestiture  of  Rhodia.  The 
proposed  Consent  Order  requires  the 
parties  to  divest  their  holding  of  Rhodia 
to  a  level  of  5%  or  less  of  total 
outstanding  shares  within  three  months 
of  the  date  the  consent  agreement  is 
accepted  by  the  Commission  for  public 
comment.  In  the  case  of  shares  held  in 
escrow  as  collateral  for  RP  debt 
obligations,  the  shares  must  be  divested 
within  six  months  of  the  end  of  the 
exchange  period  for  those  shares.  The 
proposed  Consent  Order  also  requires 
the  parties  to  refrain  from  participating 
in  the  decisions  of.  seeking  to  influence 
the  conduct  of,  or  receiving  confidential 
business  information  concerning 
Rhodia's  cellulose  acetate  business. 

Direct  Thrombin  Inhibitors 

Direct  thrombin  inhibitors  are  used  in 
the  treatment  of  various  blood  clotting 
diseases.  While  certain  other  products 
may  also  be  used  for  the  treatment  of 
blood  clotting  diseases,  direct  thrombin 
inhibitors  are  both  more  effective  and 
safer  than  any  available  alternatives. 
U.S.  sales  of  direct  thrombin  inhibitors 
currently  total  only  approximately  S15 
million,  hut  have  the  potential  to 
increa.se  significantly  in  the  future. 

Hoechst  sells  the  only  direct  thrombin 
inhibitor  currently  on  the  U.S.  market, 


Refludan.  RP  is  in  the  final  stages  of 
developing  its  direct  thrombin  inhibitor. 
Revasc.  which  is  licensed  from  Novartis 
AG  ("Novartis")  in  1998.  RP  plans  to 
submit  its  New  Drug  Application  for 
Revasc  to  the  Food  and  Drug 
Administration  for  approval  shortly. 
Available  evidence  indicates  the  RP  and 
Hoechst  are  each  other's  closest 
competitors  in  the  direct  thrombin 
inhibitor  market.  Each  partv  priced  its 
products  in  relation  to  those  of  the  other 
and  based  its  product  development 
strategy  on  the  other's  development  and 
position  in  the  market.  Other  companies 
currently  developing  direct  thrombin 
inhibitors  are  years  behind  Hoechst  and 
RP. 

The  planned  merger  is  likely  to  create 
anticompetitive  effects  in  the  direct 
thrombin  inhibitor  market  by 
eliminating  the  actual,  direct,  and 
substantial  competition  between 
Hoechst  and  RP  that  would  otherwise 
continue  to  exist.  In  addition,  the 
proposed  transaction  reduces  potential 
competition  and  innovation  competition 
among  researchers  and  developers  of 
direct  thrombin  inhibitor  products  by 
eliminating  a  signiRcant  competitor  and 
increasing  the  barriers  to  entry  to  others 
by,  among  other  results,  combining  RP 
and  Hoechst's  portfolios  of  patents  and 
patent  applications. 

To  resolve  these  anticompetitive 
concerns,  the  proposed  Consent  Order  is 
designed  to  transfer  ail  of  RP's  rights  in 
the  direct  thrombin  inhibitor  Revasc  to 
Novartis  or  an  independent  third  party. 
Novartis  (the  original  licensor)  holds  a 
contractual  right  of  prior  approval  for 
any  transfer  of  RP's  rights  in  Revasc  to 
any  third  party.  Thus,  while  other 
companies  have  expressed  interest  in 
acquiring  the  rights  to  Revasc.  none  may 
do  so  without  the  prior  approval  of 
Novartis.  The  proposed  Consent  Order 
requires  the  parties  to  return  RP's  rights 
in  Revasc  to  Novartis  or  to  sublicense  all 
such  rights  to  another  company,  subject 
to  Novartis's  contractual  right  of 
approval.  The  proposed  Consent  Order 
would  also  require  the  parties  to  enter 
into  a  short-term  service  contract  with 
the  acquirer  of  the  Revasc  rights  in  order 
to  ensure  the  continued  performance  of 
development  work  on  Revasc.  Should 
RP  be  unable  to  divest  Revasc  during 
the  allotted  time  period,  the  proposed 
Consent  Order  permits  the  appointment 
of  a  trustee  to  divest  either  RP's  Revasc 
assets  or  the  North  American  rights  to 
Hoechst's  own  drug,  Refludan.  Further, 
in  order  to  prevent  any  interim  harm  to 
assets  related  to  Revasc,  the  parties  have 
signed  a  trustee  agreement  and  an 
Interim  Trustee  has  been  approved  by 
the  Commission.  The  proposed  Consent 
Order  would  provide  for  the  immediate 


involvement  of  the  Interim  Trustee  to 
ensure  the  continued  development  and 
viability  of  Revasc  as  an  independent 
competitor  to  Hoechst's  Refludan. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Consent  Order  or  to  modify 
their  terms  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretory'. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center;  Agency 
Information  Collection  Activities: 
Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Program  Support  Center, 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  information  collection 
was  recently  submitted  to  OMB; 

1 .  HHS  Payment  Management  System 
Forms  PSC-270  (formerly  PMS-270) 
and  PSC-272  (formerly  PMS-272)— 
0937-0200  Extension. 

The  PSC-270  (formerly  PMS-27G), 
Request  for  Advance  or  Reimbursement, 
is  used  to  make  advances  or 
reimbiu^emenl  payments  to  grantees.  It 
serves  in  place  of  the  SF-270. 

Respondents:  State  and  local 
governments;  profit  and  nonprofit 
businesses  and  organizations  receiving 
grants  from  HHS;  Total  Number  of 
Respondents:  10;  Frequency  of 
Response:  monthly;  Average  Burden  per 
Response:  15  minutes;  Estimated 
Annua]  Burden:  30  hours. 

The  PSC-272  (formerly  PMS-272). 
Federal  Cash  Transactions  Report,  is 
used  to  monitor  Federal  cash  advances 
to  grantees  and  obtain  Federal  cash 
disbursement  data.  II  serves  in  place  of 
the  SF-272. 

Respondents:  State  and  local 
governments:  profit  and  nonprofit 
businesses  and  institutions  receiving 
grants  from  HHS;  Total  Number  of 
Respondents:  16,800;  Frequency  of 
Response:  quarterly;  Average  Burden 
per  Response:  4  hours;  Estimated 
Armual  Burden:  268,800  hours. 

Total  Burden:  268,830  hours. 
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OMB  Desk  Officer:  Allison  EydL 
Copies  of  the  information  collection 
package  listed  above  can  be  obtained  by 
calling  the'PSC  Reports  Clearance 
Officer  on  (301)  443-1494.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address;  Himian  Resources  and  Housing 
Branch.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235.  725  17th  Street  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Norman  E.  Prince,  Jr..  Acting  PSC 
Reports  Clearance  Officer.  Room  17A18, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written  comments 
should  be  received  within  30  days  of 
tliis  notice. 

Dated:  Decemtwr  13,  1999. 
Lynnda  M.  R«gaD. 
Director,  Program  Support  Center. 
IFR  Doc.  9»-32&43  Filed  12-17-99;  B:4S  am] 
BujNO  cone  4ia*-ir-it 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-00-14] 

Proposed  Data  Collections  Subm'itted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportimlty  for 
public  comment  on  proposed  data 
collection  projects.  'To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 


Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Pra)ects 

1.  Implementation  of  Automated 
Management  Information  System  (MIS) 
for  Diabetes  Control  Programs — NEW— 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Division  of  Diabetes  Translation. 
Diabetes  is  the  seventh  leading  cause  of 
death  in  the  United  States  contributing 
to  more  than  193,000  deaths  each  year. 
An  estimated  10.3  million  people  in  the 
United  States  have  been  diagnosed  with 
diabetes  and  an  estimated  5.4  million 
people  have  undiagnosed  diabetes.  The 
Centers  for  Disease  Control  and 
Prevention's  [CDC)  Division  of  Diabetes 
Translation  (DDT)  provides  funding  to 
health  departments  of  States  and 
territories  to  develop.  Implement,  and 
evaluate  systems-based  IMabetes  Control 
Programs  (DCPs),  DCPs  are  population- 
based,  public  health  programs  that 
design,  implement,  and  evaluate  public 
health  prevention  and  control  strategies 
that  improve  access  to  and  quality  of 
care  for  all  and  reach  communities  most 
impacted  by  the  burden  of  diabetes  (e.g., 
racial/etlmic  populations,  the  elderly, 
rural  dwellers  and  the  economically 
disadvantaged).  Support  for  these 
programs  is  a  cornerstone  of  the  DDT's 
strategy  for  reducing  the  burden  of 
diabetes  throughout  the  nation.  The 
Diabetes  Control  Program  is  authorized 
under  sections  301  and  317(k)  of  the 
PubUc  Health  Service  Act  l42  U.S.C. 
sections  241  and  247b(k)|. 

Funding  recipients  are  required  to 
submit  quarterly  status  reports  to  CDC 
that  are  used  by  DDT  managers  and 
Program  Development  Officers  (PIXJs) 
to  identify  training  and  technical 
assistance  needs:  monitor  compliance 
with  cooperative  agreement 
requirements:  evaluate  the  progress 
made  in  achieving  national  and 
program-specific  goals;  and  respond  to 
inquiries  regarding  program  activities 
and  effectiveness.  Funding  recipients 
currently  have  a  wide  latitude  in  the 
content  of  the  information  they  report 
with  some  recipients  providing 
extensive  and  detailed  programmatic 
progress  information  and  others 
providing  minimal  detail  regarding  DCP 
operations.  Historically,  information  has 
been  collected  and  transmitted  via  hard- 
copy  paper  documents.  The  manual 
reporting  system  significantly  impacts 
the  DDT's  staff  ability  to  accomplish  its 
responsibilities  resulting  from  providing 
DCP  funds,  particularly  with  respect  to 
compiling,  summarizing,  and  reporting 
aggregate  DCP  program  information. 


The  proposed  change  in  data 
collection  methodology  is  being  driven 
by  DDT's  development  of  an  automated 
management  information  system  (MIS) 
to  maintain  individual  DCP  information 
and  to  normalize  the  information 
reported  by  these  programs.  The 
proposed  data  collection  will  employ  a 
more  formal,  systematic  method  of 
collecting  information  that  has 
historically  been  requested  from 
individual  DCPs  and  will  standardize 
the  content  of  this  information.  This 
will  facilitate  the  DDT  staff's  ability  to 
fulfill  its  obligations  under  the 
cooperative  agreements:  to  monitor, 
evaluate,  and  compare  individual 
programs:  and  to  assess  and  report 
aggregate  information  regarding  the 
overall  effectiveness  of  the  DCP 
program.  It  will  also  support  DDT's 
broader  mission  of  reducing  the  burden 
of  diabetes  by  enabling  DDT  staff  to 
more  effectively  identify  the  strengths 
and  weaknesses  of  individual  DCPs  and 
to  disseminate  information  related  to 
successful  public  health  interventions 
implemented  by  these  organizations  to 
prevent  and  control  diabetes.  The  total 
cost  to  respondents  is  $6,945.48 

Annualized  Burden  to  Respondents 

Fomi  Name:  Progress  Report. 

Number  of  Respondents:  59. 

Number  of  Responses  Per 
Respondent:  2. 

Hours  per  Response:  2. 

Response  Burden:  236. 

Date:  December  13, 1999. 

Respondents  reside  in  each  of  the  50 
States.  8  Territories,  and  the  District  of 
Columbia  and  provide  progress 
reporting  on  a  semi-annual  frequency. 
The  annual  hour  burden  is  estimated  at 
236  total  hours  based  on  3  hours  to 
complete  a  semi-annual  report  twice  per 
year.  Figure  was  calculated  using  an 
average  hourly  wage  of  $29.43  per  hour. 
Nancjr  Cheal. 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation.  Centers  for  Disatue 
Control  and  Preventjon  (CDC). 
[KR  Doc.  99-32834  Filed  12-17-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admini»trat)on 

[Dockat  No.  99N-2S75] 

Agency  Information  Collectton 
Activities;  Submission  for  0MB 
Review;  Comment  Request:  Blood 
Establishment  Registration  and 
Product  Listing,  Form  FDA  2830 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
ttiat  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  199S. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  )anuary  19, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  coUectioQ  of  information  to  the 
Office  of  Informadon  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235, 
Washington.  DC  20503.  Attn:  Wendy 
Taylor.  Desk  Officer  for  FDA. 
FOR  FtJRTHER  INFORMATION  CONTACT: 
lonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-4659. 
SWPLEMENTAflY  INFORMATION:  In 
comphance  with  44  U.S.C.  3507,  FDA 


has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Blof>d  Establishment  Registration  and 
Product  Listing,  Form  FDA  2830—21 
CFR  Part  607  (OMB  Control  Number 
0910-00S2)— Extension 

Under  section  510  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360),  any  person  owning  or  operating  an 
establishment  that  manufactures, 
prepares,  propagates,  compoimds,  or 
processes  a  drug  or  device  must  register 
with  the  Secretary  of  Health  and  Human 
Services,  by  December  31  of  each  year, 
his  or  her  name,  place  of  business  and 
all  such  establishments,  and  submit, 
among  other  information,  a  listing  of  all 
drug  or  device  products  manufacttued, 
prepared,  propagated,  compounded,  or 
processed  by  him  or  her  for  commercial 
distribution.  In  part  607  (21  CFR  part 
607),  FDA  has  issued  regulations 
implementing  these  requirements  for 
manufacturers  of  human  blood  and 
blood  products.  Section  607.20(a) 
requires  certain  establishments  that 
engage  in  the  manufacture  of  blood 
products  to  register  and  to  submit  a  list 
of  blood  products  in  commercial 
distribution.  Section  607.21  requires  the 
establishments  entering  into  the 
manufacturing  of  blood  products  to 
register  within  5  days  after  beginning 
such  operation  and  to  submit  a  blood 
product  listing  at  that  time.  In  addition, 
establishments  are  required  to  register 
annually  between  November  15  and 
December  31  and  update  their  blood 
product  listing  every  June  and 
December.  Section  607.22  requires  the 


use  of  Form  FDA  2830.  Blood 
Establishment  Registration  and  Product 
Listing,  for  registration  and  blood 
product  listing.  Section  607.23  indicates 
the  information  required  for 
establishment  registration  and  blood 
product  listing.  Section  607.26  requires 
for  certain  changes  an  amendment  to  the 
establishment  registration  to  be  made 
within  5  days  of  such  changes.  Section 
607.30  requires  establishments  to 
update,  as  needed,  their  blood  product 
listing  information  every  June  and  at  the 
annual  registration.  Section  607.31 
requires  that  additional  blood  product 
listing  information  be  provided  upon 
FDA  request. 

Among  other  uses,  this  information 
assists  FDA  in  its  inspections  of 
facilities,  and  its  collection  is  essential 
to  the  overall  regulatory  scheme 
designed  to  ensure  the  safety  of  the 
nation's  blood  supply.  Form  FDA  2830 
is  used  to  collect  this  information.  The 
likely  respondents  are  blood  banks, 
blood  collection  facilities,  and  blood 
component  manufacturing  facilities. 

FDA  estimates  the  burden  of  this 
collection  of  information  based  upon 
the  past  experience  of  the  Center  for 
Biologies  Evaluation  and  Research, 
Division  of  Blood  Applications  in 
regulatory  blood  establishment 
registration  and  product  listing.  Most 
blood  banks  are  familiar  with  the 
regulations  and  r^stration 
requirements  to  fill  out  this  form. 

In  the  Federal  Register  of  September 
3,  1999  (64  FR  48408).  the  agency 
requested  comments  on  the  proposed 
coUection  of  information.  No  significant 
comments  were  received. 


Table  1. — Estimated  /Annual  Reporting  Burden' 


21  CFR  Sections 

Fomi  FDA  2830 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Response 

Hours  per 
Response 

Total  Houis 

607.20(a),  607  21, 
607.22,  and  607.25 

607  21,607  22.607.25, 
607  26.  and  607.31 

607.21.607.25.607.30. 
and  607.31 

Total 

Initial  Registration 
Re-registratloo 
Product  Listing  Update 

300 

3.300 

75 

1 
1 
1 

300 

3J0O 
75 

1 

0.5 

0.25 

300 

1.650 

19 

1.969 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  assodaled  with  ttiis  collection  ol  infomiation. 
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Dated:  December  10. 1999. 
Williun  K.  Hubbard, 

Senior  Associate  Commissioner  for  PoUcy, 
Planning,  and  Legislation. 
IFR  Doc.  99-32788  Filed  12-17-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  99N-3089] 

Affirmative  Agenda  for  International 
Actlvlttes— Center  for  Food  Safety  and 
Applied  Nutrition,  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  Center  for  Food  Safety 
and  Applied  Nutrition's  (CFSAN) 
Affirmative  Agenda  for  International 
Activities  (International  Affirmative 
Agenda).  CFSAN  intends  to  use  the 
general  framework  of  2000  to  2002 
priorities  identified  in  the  International 
Affirmative  Agenda  during  its  annual 
planning  process  to  develop  specific 
international  activities  for  each  of  the  3 
years. 

addresses:  The  International 
Affirmative  Agenda  is  available  for 
public  examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.l601,  Rockville,  MD  20852. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
W.  Jones,  Office  of  Constituent 
Operations,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-550),  200  C  St. 
SW.,  Washington,  DC  20204,  202-205- 
4311. 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

In  the  Federal  Register  of  September 
17,  1999  (64  FR  50518),  FDA  announced 
the  availability'  of  CFSAN's  Draft 
International  Affirmative  Agenda  for 
2000  to  2002.  FDA  also  solicited 
comments  on  whether  to  bold  a  public 
meeting  on  the  Draft  International 
.\ffirmaUve  Agenda.  Interested  persons 
were  given  until  October  1,  1999,  to 
request  a  public  meeting  and  imtil 
November  1, 1999,  to  comment.  The 
current  notice  sunmiarizes  the 
comments  received  on  the  draft 
document  and  announces  the 
availability  of  the  final  version  of 
CFSAN's  International  Affirmative 
Agenda.  CFSAN  intends  to  use  the 
general  framework  of  2000  to  2002 


priorities  identified  in  the  International 
Affirmative  Agenda  during  the  center's 
annual  planning  process  to  develop 
specific  international  activities.  CFSAN 
also  intends  to  solicit  public  input  on 
these  planned  international  activities  on 
an  annual  basis.  Therefore,  there  will  be 
continuing  o'pportunity  for  public 
comment  on  CFSAN's  planned 
international  activities  and  on  the 
center's  overall  international  priorities. 

n.  Siumiary  of  Comments 

FDA  received  eight  letters,  each 
containing  one  or  more  comments,  on 
CFSAN's  Draft  International  Affirmative 
Agenda  from  a  consumer  group,  a  food 
and  drug  professional  association,  and 
six  industry  trade  associations.  FDA 
received  only  one  request  for  a  public 
meeting  and,  based  on  this,  the  agency 
determined  that  there  was  not  sufficient 
interest  to  conduct  such  a  meeting.  All 
of  the  substantive  comments  strongly 
supported  the  goals  of  CFSAN's  Draft 
International  Affirmative  Agenda  for 
2000  to  2002.  The  comments  articulated 
some  concerns  and  made  a  number  of 
suggestions. 

A  number  of  comments  were  related 
to  FDA's  public  health  mandate,  the 
need  for  FDA  to  ensure  that  this 
mandate  is  not  compromised  by  trade 
concerns,  and  the  suggested  need  for 
FDA  to  promote  proacUvely  U.S.  public 
health  positions  in  deliberations  of 
international  standard  setting  bodies. 

Most,  but  not  all.  of  these  comments 
suggested  that  CFSAN  only  participate 
in  international  activities  that  are 
consistent  with  and  directiy  responsive 
to  FDA's  mission  to  protect  the  public 
health  that  is  mandated  explicitiy  by 
statute.  Concern  was  expressed  about 
possible  CFSAN  activities  that  appear  to 
promote  a  particular  technology  (e.g.. 
biotechnology)  or  that  pertain  to 
equivalence  or  mutual  recognition 
agreements  where,  it  was  asserted. 
FT)A's  ability  to  protect  public  health 
would  be  lowered.  There  was  also 
concern  about  any  CFSAN  activity 
related  to  the  World  Trade  Organization 
(WTO)  or  North  American  Free  Trade 
Agreement  (NAFTA)  that  is  undertaken 
expliciUy  to  promote  international  trade 
at  the  expense  of  public  health.  The 
suggestion  also  was  made  that  CFSAN 
should  oppose  actively  the 
establishment  of  any  standard  by  the 
Codex  Alimentarius  Commission 
(Codex)  that  does  not  provide  a  level  of 
consumer  protection  equivalent  to  that 
which  is  provided  by  FTJA  regulation. 
One  comment,  however,  suggested  that 
FDA  should  undertake  international 
activities  specifically  to  support  U.S. 
economic,  trade,  and  market 
development  interests  overseas. 


Some  comments  recommended  that 
CFSAN  strengthen  its  participation  in 
Codex  to  ensure  that  Codex  standards 
are  based  on  sound  scientific  principles. 
These  comments  emphasized  that 
CFSAN  should  work  closely  with  the 
appropriate  food  industry 
representatives  to  develop  technically 
accurate  U.S.  positions  on  matters 
before  Codex  and  to  ensure  that  Codex 
standards  are  practicable.  The 
comments  also  suggested  that  CFSAN's 
participation  in  the  Codex  development 
process  should  be  an  agency  priority 
and  its  delegates  should  be 
appropriately  trained  to  strengthen  the 
agency's  participation. 

Likewise,  comments  suggested  that 
CFSAN  take  a  more  proactive  and 
leadership  role  in  developing 
appropriate  work  plans  for  the  technical 
working  groups  CTWO's)  convened 
imder  the  NAJFTA  Sanitary  and 
Phytosanitary  (SPS)  committee, 
particularly  in  the  area  of  harmonized 
regulation  procedures  for  food 
additives,  safety  assessments  for  foods 
derived  from  biotechnology,  product 
recall  and  traceback  procedures,  and 
harmonized  NAFTA  positions  on  issues 
before  Codex.  The  agency  also  was 
encouraged  to  be  more  actively  involved 
in  articulating  the  strength  of  the  U.S. 
food  regulatory  system  within  the 
WTO's  SPS  committee. 

FDA  intends  that  all  of  CFSAN's 
international  activities  have  as  their 
basis  maintenance  and  enhancement  of 
U.S.  public  health.  The  draft 
International  Affirmative  Agenda  states 
that  consistency  with  FDA's  primar\' 
public  health  mission  is  the  first  guiding 
principle  of  CFSAN's  participation  in 
any  international  activity.  In  this  regard, 
CFSAN  intends  to  participate  in 
international  activities  that  are 
intended,  directiy  or  indirectly,  to 
enhance  the  safety,  nutritional  quality 
and  informative  and  truthful  labeling  of 
foods,  and  the  safety  and  labeling  of 
cosmetics  available  to  the  American 
consumer,  whether  the  products  are 
produced  in  or  imported  into  the  United 
States.  CFSAN  also  intends  to 
participate,  when  practicable,  in 
activities  that  address  other  compelling 
international  or  domestic  pubUc  health 
issues,  concerns  or  priorities  identified 
by  the  Department  of  Health  and  Human 
Ser\'ices  and  other  domestic  and  foreign 
public  health  agencies  that  are 
important  to  CFSAN's  areas  of  expertise 
and  authority. 

FDA  emphasizes  that  CFSAN's 
international  activities,  including 
participation  in  committees  of  the 
Codex  and  other  standard  setting 
bodies,  are  aimed  primarily  at 
enhancing  the  agency's  ability  to  protect 
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U.S.  public  health.  In  all  international 
areas  where  standards  are  developed  or 
decisions  are  made  that  bear  on  the 
safety  and  quality  of  foods  and 
cosmetics  that  are  produced  in  or 
imported  into  the  United  States.  CFSAN 
intends  to  exercise  leadership, 
authority,  and  influence  to  ensure  that 
American  consumers  are  protected  by 
such  standards  and  decisions.  With 
regard  specifically  to  bilateral 
agreements,  FDA  intends  to  enhance  its 
ability  to  ensure  that  foods  and 
cosmetics  imported  into  the  United 
States  are  safe  through  development  of 
formal  agreements  with  foreign 
governments,  such  as  equivalence 
agreements,  mutual  recognition 
agreements,  and  memoranda  of 
understanding,  that  are  intended  to 
provide  FDA  with  reasonable  assurance 
that  products  covered  by  such 
agreements  consistently  meet  the  U.S. 
level  of  public  health  protection. 

CFSAN  does  not  intend  to  undertake 
trade-related  activities  that  are  intended 
solely  to  promote  U.S.  trade  interests  or 
that  have  the  effect  of  diminishing  U.S. 
public  health  protection.  CFSAN 
believes  that  it  is  appropriate,  however, 
for  the  center  to  participate,  where 
practicable,  in  international  activities 
conducted  in  response  to  U.S. 
obligations  tmder  international  treaties, 
trade  agreements  and  other  recognized, 
formal  or  informal  arrangements  of  the 
United  States.  These  activities  include 
situations  where  CFSAN's  participation 
is  critical  to  help  the  United  States 
resolve  international  trade  disputes  or 
preclude  trade  interruptions  associated 
with  foods  and  cosmetics  for  which 
FDA  is  the  recognized  competent  U.S. 
authority. 

Other  comments  were  more  specific 
in  nature  and  related  to  the  particular 
interests  of  the  commenting 
organization.  One  comment  generally 
supported  CFSAN's  proposed 
international  priorities  and  indicated 
that  the  proposed  activities,  if 
implemented  fully,  would  enhance 
FDA's  ability  to  protect  public  health. 
The  comment  stated  that  the  particular 
organization,  which  represents  Federal, 
State,  and  local  food  and  drug  officials 
in  the  United  States  and  Canada,  is  well 
positioned  to  work  cooperatively  with 
FDA  and  CFSAN,  specifically,  to 
implement  CFSAN's  international 
activities.  In  particular,  the  organization 
stated  that  a  number  of  States 
represented  by  the  association  are 
willing  to  work  collaboratively  with 
FDA  through  Federal-State  partnership 
agreements  which,  among  other 
activities,  might  monitor  imported  foods 
to  determine  compliance  with  U.S. 
requirements,  assist  with  trace  hacks  of 


outbreaks  of  foodbome  illnesses  to  their 
source,  and  improve  compliance  of 
imported  foods  with  U.S.  labeling 
requirements.  The  comment  encouraged 
FDA  to  pursue  additional  partnerships 
with  the  states  to  help  accomplish  the 
regulatory  and  enforcement  components 
of  the  CFSAN's  international  priorities 
and  to  work  with  the  association  to 
facilitate  development  of  such 
partnerships. 

FDA  recognizes  the  continuing 
importance  and  advantages  of  working 
with  state  and  local  authorities  on 
critical  food  and  cosmetic  issues,  both 
domestic  and  international.  The  agency 
intends  to  work  collaboratively  with 
state  and  local  regulatory  officials 
through  formal  Federal-State 
partnerships  and  other  approaches  to 
leverage  expertise  and  resources.  The 
agency  appreciates  the  organization's 
willingness  to  facilitate  such 
collaboration  with  regard  to  imported 
foods  and  will  consider  means  of 
enhancing  cooperative  activities  in  this 
area. 

Additional  comments  stressed  the 
importance  of  FDA  finalizing  its  criteria 
for  determining  the  equivalence  of 
foreign  food  regulatory  systems  so  that 
the  United  States  can  deal  effectively 
and  efficiently  with  diverse  foreign 
regulatory  systems.  The  agency  was 
encouraged,  for  example,  to  conclude  an 
equivalence  agreement  with  Canadian 
authorities  regarding  fish  and  fishery 
inspection  systems. 

FDA  intends  to  finalize  its 
equivalence  criteria  for  foods  as  soon  as 
possible  and  to  use  the  final  criteria  in 
future  equivalence  evaluations  of 
foreign  food  safety  regulatory  systems. 

Two  conmients  strongly  siipported 
continuation  of  cosmetic  industry  trade 
association  involvement  in  issuance  of 
export  certificates.  The  comments 
encouraged  FDA  to  continue  to  permit 
cosmetic  trade  associations  to  issue 
export  certificates  on  behalf  of  members, 
citing  the  time  efficiency  of  the 
industry's  program  relative  to  that  of 
any  corresponding  government 
certificate  issuance  activity.  Conversely, 
another  comment  expressed  the  view 
that  equivalence  agreements, 
memoranda  of  understanding,  and 
mutual  recognition  agreements  should 
be  developed  between  FDA  and  its 
trading  partners  as  a  means  of  reducing 
the  need  for  export  certificates. 

FDA  is  currently  examining  the  issue 
of  the  agency's  involvement  in  issuance 
of  export  certificates  for  U.S.-produced 
foods  and  cosmetics.FDA  also  intends  to 
finalize  its  equivalence  criteria  for  foods 
as  soon  as  possible  The  agency  will 
consider  the  associations'  comments 
during  its  consideration  of  the  agency's 


role  in  issuance  of  export  certificates 
and  whether  any  future  equivalence 
agreements  might  reduce  foreign 
requirements  for  such  certificates. 

One  comment  strongly  encouraged 
CF.SAN  to  participate  in  all  relevant 
international  discussions  concerning 
development  of  harmonized 
international  standards  for  cosmetics, 
particularly  those  discussions  bearing 
on  cosmetic  trade  among  the  United 
States,  Canada,  the  European  Union, 
and  }apan.  Other  comments  supported 
CFSAN's  continuing  involvement  in 
development  of  mutual  recognition 
agreements  pertaining  to  cosmetics  and 
provision  of  technical  assistance  to  U.S. 
trade  agencies  to  prevent  or  resolve 
trade  disputes  involving  cosmetics.  The 
comments  also  supported  CFSAN's 
proposed  priority  to  seek  alternatives  to 
animal  testing  for  cosmetics. 

CFSAN  intends  to  participate,  within 
resource  constraints,  in  relevant 
international  discussions  concerning  the 
safety  and  labeling  of  cosmetics  to  work 
to  harmonize  scientific  and  regulatory 
approarJies,  where  such  harmonization 
is  practicable  and  maintains  or 
enhances  U.S.  public  health  protection. 

Two  of  the  food  trade  associations 
commented  that  FDA  should  strengthen 
its  participation  in  TWG's  convened 
under  NAFTA  Sanitary  and  SPS 
committee  in  order  to  take  a  more 
proactive  role  in  devfjioping  appropriate 
work  plans  for  these  groups. 
Specifically,  one  comment  suggested 
that  the  TWG's  could  facilitate  issues 
pertaining  to  harmonized  registration 
procedures  for  food  additives,  safety 
assessments  for  foods  derived  from 
biotechnology,  product  recall  and  trace 
back  procedures,  and  harmonized 
NAFTA  positions  on  issues  before 
Codex.  This  comment  noted  that  FDA 
had  not  utilized  the  TWGs  fully  and 
encouraged  CFSAN  to  undertake  a 
greater  leadership  role  in  the  TWGs. 
Two  of  the  associations  also  encouraged 
FDA  to  become  more  actively  involved 
in  issues  before  the  WTO's  SPS 
committee,  particularly  with  regard  to 
articulating  the  strengths  of  the  U.S. 
food  regulatory  system. 

FDA  agrees  that  the  NAFTA  TWG's 
provide  an  appropriate  forum  to  address 
food  safety,  quality  and  labeling  issues 
that  are  of  interest  to  Canada,  Mexico, 
and  the  United  States.  The  agency  also 
agrees  that  these  TWG's  can  have  a 
positive  impact  on  public  health 
protection  and  facilitation  of  the  trade  of 
safe  food  products  among  the  three 
countries.  CFSAN  intends  to  strengthen 
its  participation  and  leadership  in  these 
NAFTA  "TWG's  to  the  extent  practicable. 
CFSAN  also  intends  to  continue  its 
participation  in  the  WTO  SPS 


committee  in  order  to  promote  and 
enhance  public  health  protection  in  this 
forum. 


Other  comments  by  the  food  trade 
associations  related  to  FDA  and  CFSAN 
resources  needed  to  accomplish  the 
proposed  international  priorities,  the 
need  for  CFSAN  to  develop  a  more 
detailed  list  of  specific  activities  vrithin 
each  of  the  broad  priority  areas  in  the 
draft  Uitemational  Affirmative  Agenda, 
and  a  suggestion  that  CFSAN's  "first" 
priority,  both  in  its  domestic  and 
international  activities,  should  be 
development,  maintenance,  and 
dissemination  of  its  science  base. 
Finally,  several  comments  stressed  that 
CFSAN  should  strive  to  involve  the 
public  fully  in  its  international  activities 
through  appropriate  notice  and 
comment  opportunities  and  other 
means. 

En.  Final  CFSAN  International 
AffirmatiTe  Agenda  (or  2000  to  2002 

FDA  appreciates  the  comments 
submitted  by  the  eight  organizations 
and  recognizes  that  ail  of  the  comments 
have  merit  with  regard  to  CFSAN's 
current  and  future  international 
activities.  The  agency  agrees,  in 
principle,  with  most  of  the  conunents 
and  believes  that  the  priorities  that 
CFSAN  has  articulated  in  its  draft 
International  Affirmative  Agenda  are 
compatible  vrith  all  of  the  comments. 

The  international  priorities  as 
expressed  in  the  International 
A^rmative  Agenda  represent  a  general 
framework  for  the  center's  international 
activities  for  2000  to  2002.  Many 
specific  activities  within  the  broader 
priority  areas  are  to  be  planned  and 
accomplished  by  the  center  on  an 
annual  basis  over  the  next  3  years. 
'Therefore,  as  these  specific,  annual 
international  activities  are  identified 
and  developed,  CFSAN  will  solicit  and 
consider  additional  public  comments,  in 
addition  to  those  submitted  on  the  draft 
International  Affirmative  Agenda. 

Based  on  CFSAN's  intent  to  consider 
comments  on  its  specific  international 
activities  on  an  annual  basis  during 
development  of  its  aimual  international 
program  priorities,  the  center  has 
elected  to  finalize  CFSAN's 
International  Affirmative  Agenda 
without  any  changes  from  the  original 
draft  text. 

Dated:  DiM:ember  10.  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc  99-.'i2787  Filed  12-15-99;  8:S9  ami 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  960-0483] 

Guidance  for  Industry:  In  the 
Manufacture  and  Clinical  Evaluation  of 
In  VHro  Tests  to  Detect  Nucleic  Add 
Sequences  of  Human 
Immunodeficiency  Virusea  Types  1 
and  2;  AvaHabiltty 

ageiwy:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  for  Industry:  In  the 
Manufacture  and  Clinical  Evaluation  of 
In  Vitro  Tests  to  Detect  Nucleic  Acid 
Sequences  of  Human  Immunodeficienqi' 
Viruses  Types  1  and  2. "  The  guidance 
document  addresses  general  and 
specific  concerns  for  gene  based 
detection  techniques  for  human 
immunodeficiency  virus  (HIV).  The 
document  provides  guidance  on 
manufacturing  and  clinical  trial  design 
issues  pertaining  to  the  validation  of 
tests  based  on  nucleic  acid  detection 
either  in  the  presence  or  absence  of  an 
amplification  step. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
AOOnESSES:  Submit  vmtten  requests  for 
single  copies  of  the  guidance  doctmient 
entitled  "Guidance  for  Industry:  In  the 
Manufacture  and  Clinical  Evaluation  of 
In  Vitro  Tests  to  Detect  Nucleic  Acid 
Sequences  of  Human  Immunodeficiency 
Viruses  Types  1  and  2"  to  the  Office  of 
Communication.  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  guidance  document  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  l-«00- 
835-4709  or  301-827-1800,  or  by  fax  by 
calling  the  FAX  Information  System  at 
1-888-CBER-FAX  or  301-827-3844. 
See  the  SUPPLEMEKTARY  INFORMATION 
section  for  electronic  access  to  the 
guidance  document. 

Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 


Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448. 301-627-6210. 
SUPPLEMENTARY  INFORMATION: 
I.  Backgrouad 

FDA  is  announcing  the  availability  of 
a  guidance  document  entitled 
"Guidance  for  Industry:  In  the 
Manufacture  and  Clinical  Evaluation  of 
In  Vitro  Tests  to  Detect  Nucleic  Acid 
Sequences  of  Human  Immunodeficiency 
Viruses  Types  1  and  2."  TTie  guidance 
document  announced  in  this  notice 
finalizes  the  draft  guidance  entitled 
"Guidance  for  Industry  in  the 
Manufacture  and  Clinical  Evaluation  of 
In  Vitro  Tests  to  Detect  Nucleic  Acid 
Sequences  of  Human  Immimodeficiency 
Virus  Type  1"  published  in  the  Federal 
Regirter  of  |uly  10. 1998  (63  FR  37402). 
The  guidance  document  clarifies  the 
following  issues  as  b  result  of  public 
comments  submitted  on  the  draft 
guidance  document:  (1)  The  definition 
of  limit  of  detection  and  limit  of 
quantitation  for  a  nucleic  acid  test  and 
laboratory  studies  recommended  for 
validation  of  these  limits:  (2)  the 
analytical  sensitivity  study 
recommendations,  including  the  FDA 
standard  for  sensitivity  of  the  pool  test 
in  the  case  of  nucleic  acid  testing,  for 
testing  pooled  plasma;  (3)  the  numbers 
of  sites,  specimens,  and  design  of 
clinical  specificity  and  sensitivity 
studies  recommended  for  pooled  plasma 
tests;  and  (4)  the  clinical  studies  to 
validate  a  claim  for  viral  load  tests  used 
in  patient  management,  i.e.,  prognosis 
and  therapy 

The  guidance  document  outfines 
some  of  the  major  regulatory  and 
scientific  issues  concerning  gene  based 
tests  for  HIV-1  and  HIV-2.  These 
considerations  also  apply  to  tests  for 
other  transfusion  transmitted  viruses 
including  hepatitis  C  virus,  hepatitis  B 
virus,  and  htunan  T-cell  Lvmpbotropic 
viruses  types  1  and  U. 

The  guidance  document  represents 
the  agency's  current  thinking  with 
regard  to  the  manufacture  and  clinical 
evaluation  of  in  vitro  testing  to  delect 
specific  nucleic  acid  sequences  of  HIV 
types  1  and  2.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement.-:  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  doctunents,  FDA  does  not 
intend  this  guidance  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations.  The 
guidance  doctmient  is  intended  to 
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provide  informatioii  and  does  not  set 
forth  requirements. 

n.  Comments 

Interested  persons  may.  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  the  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance 
document  and  received  conmients  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  document  at 
http://www.fda.gov/cber/ 
guidelines,htm. 

Dated:  December  10. 1998. 
Margaret  M.  Dotzel. 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  99-32789  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

[Document  Identifier:  HCFA-15571 

Agancy  Information  Collactlon 
Actlvttles:  Submission  for  0MB 
Reviaw;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 


Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Survey  Report 
Form  Clinical  Laboratory  Improvement 
Amendments  (CUA)  and  Supporting 
Regulations  in  42  CFR  493.1-493.2001; 
Form  No.:  HCFA-1557  (OMB#  0938- 
0544);  Use:  CUA  requires  the 
Department  of  Health  and  Human 
Services  PHHS)  to  establish 
certification  requirements  for  any 
laboratory  that  performs  tests  on  human 
specimens,  and  to  certify  through  the 
issuance  of  a  certificate  that  those 
laboratories  meet  the  requirements 
established  by  DHHS.  The  information 
collected  on  this  survey  form  is  used  in 
the  administrative  pursuit  of  the 
C^ngressionally-mandated  program 
with  regard  to  regulation  of  laboratories 
participating  in  CUA.  In  order  for  the 
Stale  survey  agency  to  report  to  HCFA 
its  findings  on  facility  compliance  with 
the  individual  standards  on  which 
HCFA  determines  compliance,  the 
surveyor  completes  the  Survey  Report 
Form.  The  Survey  Worksheet  provides 
space  to  document  the  surveyor's  notes.; 
Frequency:  Biennially:  Affected  Public: 
Business  or  other  for  profit.  Not  for 
profit  institutions.  Federal  Government, 
and  State.  Local  or  Tribal  Government; 
Number  of  Respondents:  30,512;  Total 
Annual  Responses:  15,526:  Total 
Annual  Hours:  7.628. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/ prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperworkdhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building.  Room  10235, 
Washington.  DC  20503. 

Dated:  Decemtier  10.  1999. 
Johii  Parmigiani. 

Managar.  HCFA  Office  of  Information 
Senices.  Information  Technology  Investment 
Management  Group.  Division  of  HCFA 
Enterprise  Standaixis. 
IFR  Doc  99-32808  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-3024-NC] 

RIN093B-AH15 

Medicare  Program:  Adjustment  in 
Payment  Amounts  for  New  Technology 
Intraocular  Lenses  Furnished  by 
Ambulatory  Surgical  Centers 

AGENCY:  Health  Care  Financing 
.Administi'aUon  (HCFA).  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  announces  the 
requests  we  have  received  from  entities 
seeking  review  of  the  appropriateness  of 
the  Medicare  payment  amount  for  new 
technology  intraocular  lenses  furnished 
by  Ambulatory  Surgical  Centers  (ASCs). 
Interested  parties  submitted  these 
requests  imder  the  provisions  of  a  final 
rule  published  June  16, 1999.  This  rule 
detailed  the  process  for  requesting  a 
review  of  these  lenses. 
DATES:  We  will  consider  comments 
regarding  the  lenses  listed  in  this  notice 
if  we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  January  19,  2000. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Admirustration,  Department  of  Health 
and  Human  Services  (HHSJ,  Attention: 
HCFA-3024-NC,  P.O.  Box  8017, 
Baltimore.  MD  21244-8017. 

If  you  prefer,  you  may  deliver  yoiu' 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  443-G.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW..  Washington.  DC.  20201. 
or  7500  Security  Boulevard.  Baltimore. 
Maryland  21244. 

Because  of  the  staffing  and  resource 
limitations,  we  caimot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-3024-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
office  at  200  Independence  Avenue, 
SW.,  Washington,  D.C.,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORIUTION  CONTACT: 
Claude  Mone.  (410)  786-5666. 
SUPPLEMENTARY  INFORMATION:  The 
following  application  requests  have 
been  submitted  timely  to  the  Health 
Care  Financing  Administration  for 
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1.  Manufacturer:  Alcon  Laboratories 
Model  Numbers:  Acrysof  Models 

MA30BA  and  MA60BM 

Reason  for  Requesting  Review:  The 
manufacturer  states  that  these  lenses 
provide  a  reduction  in  the  following: 
— The  rate  of  Nd:YAG  capsulotomy. 
— Posterior  capsule  opacification  (PCO) 

bv  reduction  in  lens  epithelial  cells 

(LECs). 

2.  Manufacturer:  Allergan 
Model  Numbers:  AMO  Silicone 

Posterior  Chamber  with  UV  Absorber 
Models  SI40NB  and  S155NB 

Reason  for  Requesting  Review:  The 
manufacturer  states  that  all  of  the 
following  are  significantly  lower  after  2 
years  of  using  these  lenses: 
— Visual  acuity  loss  from  best 

postoperative  acuity. 
— Incidence  of  Nd:YAG  capsulotomy. 
— Posterior  capsule  opacification  (PCO) 

value. 

3.  Manufacturer:  Allergan 
Model  Number:  AMO  Array 

Multifocal  Model  SA40N 

Reason  for  Requesting  Review:  The 
manufacturer  states  that  this  lens 
demonstrates  all  of  the  ibllowing  when 
compared  to  a  monofocal  tens: 
— Improved  near  visual  acuity. 
— Increased  depth  of  focus. 
— Reduced  spectacle  usage  for 

bilaterally  implanted  patients. 

4.  Manufacturer:  Mentor  Corporation 
(Acquired  by  CtBA  Vision  Corporation 
on  July  1. 1999) 

Model  Numbers:  MemoryLens  Model 
Numbers  U940A  and  U940S 

fleoson  for  Requesting  Review:  The 
manufacturer  states  that  these  lenses  are 
the  only  small  incision  pre-roUed 
hydrophilic  acrylic  lenses  in  today's 
global  market.  'The  manufacturer  did  not 
identify  any  specific  clinical 
advantages. 

5.  Manufacturer:  Pharmacia  &  Upjohn 
Company 

Model  Numbers:  CeeOn  Heparin 
Surface  Modified  (HSM)  Models  720C. 
722C.  726C,  727C,  730C.  734C,  777C. 
809C  through  815C.  and  820C 

Reason  for  Requesting  Review:  The 
manufacturer  states  that  the  amoimt  of 
cellular  deposits  and  the  number  of 
giant  cells  are  reduced  with  their  HSM 
lenses  when  compared  to  non-HSM 
lenses. 

6.  Manufacturer:  STAAR  Surgical 
Company 

Model  Numbers:  Elastic  Ultraviolet- 
Absorbing  Silicone  Posterior  Chamber 
Intraocular  Lens  with  Toric  Optic 
Models  AA4203T,  AA4203TF.  and 
AA4203TL 

Reason  for  Requesting  Review:  The 
manufacturer  states  that  these  lenses 
have  the  following  advantages  when 
compared  to  spherical  (only)  lenses: 


— Improved  uncorrected  visual  acuity. 
— Decreased  refractive  cylinder 
resulting  fixim  corneal  astigmatism. 

Authorily:  Sections  1832  |a)(2|(F)(i)  and 
1833(i)(2)(A)  of  the  Social  Securir*'  Act  (42 
U.S.C.  1395k(ai(2)(F)(i)  and  1395r(i)(2)(A)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  .Assistance 
Program:  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program  1 

Dated:  December  13.  1999 
Nancy-Ann  Min  DeParie, 
Administrator,  Health  Care  Financing 
Administration. 

IFR  Doc.  99-32791  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Draft  Environmental  Impact  Statement 
for  the  Proposed  Cortina  Integrated 
Waste  Management  Project,  Colusa 
County,  CA 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior 

action:  Notice 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA) 
intends  to  submit  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  a  proposed 
lease  of  approximately  443  acres  held  in 
trust  by  the  federal  government  for  the 
Cortina  Band  of  Wintun  Indians  in 
Colusa  County.  California,  to  the 
Environmental  Protection  Agency  for 
public  review  and  comment.  The 
purpose  of  the  proposed  action  is  to 
allow  Cortina  Integrated  Waste 
Management,  Inc.,  to  develop  and 
operate  needed  waste  treatment 
facilities  referred  to  as  the  Cortina 
Integrated  Waste  Management  Project. 
The  BIA  prepared  tile  DEIS  in 
cooperation  with  the  Cortina  Band  of 
Wintun  Indians  and  the  Band's 
environmental  consultants.  A 
description  of  the  proposed  project 
location  and  of  the  environmental  issues 
addressed  in  the  DEIS  follow  as 
supplementary  information.  This  notice 
also  annoimces  a  public  hearing  to 
receive  public  comments  on  the  DEIS. 
DATES:  Written  comments  must  arrive 
by  February  15,  2000.  The  Public 
hearing  will  be  held  on  February  2. 
2000.  from  6:30  p.m.  to  9:00  p.m. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
or  hand  carry  written  comments  to 
Ronald  M.  Jaeger.  Regional  Director. 
Pacific  Region.  Bureau  of  Indian  Affairs. 


2800  Cottage  Way.  Sacramento, 
California,  95825-1846.  You  may  also 
comment  via  the  Internet  to 
biUallan@bia.gov.  Please  submit  Internet 
comments  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  enayption.  Include  your  name, 
return  address  and  the  caption.  "DEIS 
Comments.  Cortina  Integrated  Waste 
Management  Project.  Cortina  Indian 
Rancheria  of  Wintun  Indians.  Colusa 
County.  CaUfomia."  on  the  first  page  of 
your  written  comments  or  Internet 
message.  If  you  do  not  receive 
confirmation  frx}m  the  system  that  your 
Internet  message  was  received,  contact 
us  dirocUy  at  (916)  978-6043. 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  n^ular  business  hours. 
8:00  a.m.  to  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  and/ or  address  from  public 
review  or  fr^m  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominenUy  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  We  will  not,  however,  consider 
anonymous  comments.  All  submissions 
from  organizations  or  businesses,  and 
bom  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

To  obtain  a  copy  of  the  DEIS,  please 
write  or  call  William  Allan. 
Environmental  Protection  Specialist. 
Pacific  Region,  Bureau  of  Indian  Affairs. 
2800  Cottage  Way.  Sacramento.  CIA 
95825-1846.  telephone  (916)  978-6043. 

The  public  bearing  will  be  held  at 
Oilusa  Industrial  Properties.  100 
Sunrise  Boulevard.  Colusa.  California. 
This  hearing  will  be  co-hosted  by  the 
BIA  and  the  Cortina  Band  of  Wintun 
Indians. 

FOR  FURTHER  INFORMATION  (XMTACT: 
WilUam  Allan,  (916)  978-6043. 
SUPPLEMENTARY  INFORMATKIN:  The 
proposed  action  is  the  approval  of  a  25 
year  lease  of  443  acres  of  the  640  acre 
Cortina  Rancheria  to  Cortina  Integrated 
Waste  Management.  Inc.,  for  the 
development  and  operation  of  a  landfill, 
a  materials  recovery  facility,  a 
composting  facility,  a  bio-remediation 
facility,  plus  ancillary  facilities.  These 
would  occupy  approximately  213  acres 
of  the  lease  area.  The  proposed  project 
site  is  located  in  the  rugged  eastern 
foothills  of  the  Coast  Ranges,  just  above 
the  west  side  of  the  Sacramento  Valley 
in  northern  California.  It  is 
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approximately  50  miles  northwest  of 
Sacramento,  in  the  southwest  comer  of 
Colusa  County. 

The  landfill  is  proposed  as  a  Class  III 
solid  waste  facility,  which  may  only 
accept  non-hazardous,  municipal  solid 
wa.ste.  The  disposal  of  hazardous  waste 
in  a  Class  ni  landfill  is  prohibited.  The 
landfill  would  be  operated  as  a  balofill. 
designed  to  consist  of  four  separate 
phases  that  are  operated  sequentially. 
The  active  portion  of  the  landfill  would 
typically  be  less  than  one  quarter  acre. 
The  containment  system  for  the  landfill 
would  well  exceed  federal.  Cahfomia 
and  Wintim  Environmental  Protection 
Agency  regulatory  requirements  for 
Class  in  landfiUs. 

The  materials  recovery  facility 
proposed  as  part  of  the  project  would 
separate  and  recover  recyclable 
materials,  thus  producing  revenue  for 
the  Band  and  reducing  the  amount  of 
material  deposited  in  the  landfill.  It 
would  be  an  enclosed  structiue  on  a 
concrete/asphalt  pad. 

The  proposed  composting  facility 
would  accelerate  natural  decomposition 
of  organic  waste  by  bacteria.  Its 
operations  would  occur  within  a  lined 
portion  of  the  landfill,  utilizing  the 
"turned  windrow"  method. 

The  proposed  bio-remediation  facility 
for  processing  petroleum  contaminated 
.soils  would  also  be  operated  within  a 
lined  portion  of  the  landfill  area.  The 
process  consists  of  adding  oxygen, 
nutrients,  and  microorganizms  to  the 
contaminated  soils  to  enhance  the 
breakdown  of  the  petroleum 
hydrocarbons. 

Alternatives  to  the  proposed  project 
that  are  considered  in  the  DEIS  include 
the  no  action  alternative  and  two 
reduced  project  alternatives.  The 
environmental  issues  addressed  in  the 
DEIS  include  land  and  water  resources, 
air  quality,  living  resotut:es,  cultiual 
and  socioeconomic  resources,  land  use. 
traffic,  noise,  public  safety  and  health, 
and  visual  resources. 

This  notice  is  published  in 
accordance  with  Sec.  1503.1  of  the 
Cotmcil  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  etseq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
the  authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 

Dated:  December  ID,  1999. 
Kevin  Cover, 

Assistant  Secretary-Indian  Affairs. 
IFR  Don  99-32926  Filed  12-17-99;  8:45  ami 
BiujNocooE  a^o-ca-p 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission  Notice  of 
Cancellation  of  December  Meeting  and 
Notice  of  Meetings  for  Calendar  Year 
2000 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  the  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  previously  scheduled  for 
Tuesday,  December  21. 1999  at  Building 
201 ,  Fort  Mason,  Bay  and  Franklin 
Streets.  San  Francisco.  California  is 
canceled. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  monthly  for 
calendar  year  2000  to  hear  presentations 
on  issues  related  to  management  of  the 
Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore. 
Meetings  of  the  Advisory  Commission 
are  scheduled  for  the  following  dates  at 
San  Francisco  and  at  Point  Reyes 
Station,  California: 


Tuesday, 
Saturday, 
Tuesday, 

CA 
Tuesday. 
Tuesday. 
Saturday, 
Tuesday, 
Tuesday, 
Tuesday, 
Tuesday. 
Tuesday, 

CA 
Tuesday, 
Saturday, 
Tuesday, 

CA 
Tuesdav. 

CA 

The  Advisory  Commission  was 
estabhshed  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
irom  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Counties.  Current 
members  of  the  Commission  are  as 
follows: 

Mr.  Richard  Bartke.  Chairman 
Ms.  Amy  Meyer,  Vice  Chair 
Ms.  Naomi  T.  Gray 


January  18,  San  Francisco,  CA 
January  29,  Point  Reyes,  CA 
February  15,  San  Francisco, 

March  21 ,  San  Francisco,  CA 
April  18,  San  Francisco,  CA 
May  6,  Point  Reyes,  CA 
May  16,  San  Francisco,  CA 
June  20,  San  Francisco,  CA 
July  18,  San  Francisco,  CA 
August  15,  San  Francisco,  CA 
September  19,  San  Francisco, 

October  17,  San  Francisco,  CA 
October  21,  Point  Reyes.  CA 
November  21 .  San  Francisco, 

December  19,  San  Francisco, 


Dr.  Howard  Cogswell 
Mr.  Michael  Alexander 
Ms.  Lennie  Roberts 
Ms.  Yvonne  Lee 
Ms.  Carlola  del  PortiUo 
Mr.  Trent  Orr 
Mr.  Redmond  Keman 
Ms.  Jacqueline  Young 
Mr.  Merritt  Robinson 
Mr.  R.  H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Waybum 
Mr.  Mel  Lane 

All  meetings  of  the  Advisory 
Commission  will  be  held  at  7:30  p.m.  at 
GGNRA  Park  Headquarters,  Building 
201.  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco,  except  the 
Saturday,  January  29,  Saturday,  May  6, 
and  Saturday,  October  21  meetings, 
which  will  be  held  at  10:30  a.m.  at  the 
Dance  Palacx,  comer  of  5th  and  B 
Streets.  Point  Reyes  Station.  California. 
However,  some  meetings  may  be  held  at 
other  locations  in  Marin  County  or  at 
locations  in  San  Mateo  County. 
Information  confinning  the  time  and 
location  of  all  Advisory  Commission 
meetings  or  cancellations  of  any 
meetings  can  be  received  by  calling  the 
OfBce  of  the  Staff  Assistant  at  (415J 
561-4733. 

Anticipated  agenda  items  at  meetings 
diuing  calendar  year  20IK)  will  include: 

•  Update  on  Oakwood  Valley . 
Eucalyptus  Removal  Project 

•  Updates  on  Planning  Issues  for  Fort 
Baker 

•  Doyle  Drive  Scoping  Overview  aiid 
Public  Comment 

•  Staff  Report  on  Presidio  Vegetation 
Management  Plan 

•  Public  Comment  and  Commission 
Action  on  CalTrans  Vista  Point 
Project 

•  Updates  on  Comprehensive  Marin 
Transportation  Planning 

•  Reports  on  Park  Site  Ferry  Planning 

•  Updates  on  Park  5  Year  Strategic  Plan 

•  Report  and  Commission  approval  of 
the  National  Historic  Nomination  for 
Sutro  District 

•  Update  reports  on  Golden  Gate  Bridge 
Seismic  Upgrade  Project  and  Park 
Impacts 

•  Status  Reports  on  Presidio  Mott 
Visitor  Center 

•  Reports  on  GGNRA  education 
programs 

•  Update  Design  Plans  for  Crissy  Field 
projects 

•  Reports  and  updates  on  the  Cliff 
House  Restoration  Plan  and  other 
elements  of  the  Sutro  Design  Plan 

•  Reports  on  Plans  for  Fort  Mason 
Center  Pier  One 

•  Report  and  approval  on  Bank 
Swallows  Project  and  updates  on 
other  Natural  Resource  Projects 
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•  Reports  on  park  equestrian  permits 

•  GGNPA  annual  briefing 

•  Alcatraz  Historic  Preservation  and 
Safety  Construction  Project  DEIS 
Public  Comment  and  Commission 
Action 

•  Marin  Boundary  Expansion  Public 
Comment  and  Commission  Action 

•  San  Mateo  issues:  updates  on  park 
land  acquisition  efforts 

•  Update  reports  on  "Park  Partner" 
programs 

•  Updates  on  Fort  Mason  Reuse  projects 

•  Updates  on  Presidio  Trails  Master 
Plan  and  Environmental  Assessment 

•  Update  on  land  acquisition  program 

•  Updates  on  issues  concerning  areas 
managed  by  the  Presidio  Trust,  and 

•  updates  on  issues  concerning 
management  and  planning  at  Point 
Reyes  NS,  including  Point  Reyes  NS 
General  Management  Plan  updates. 
These  meetings  will  also  contain 

Superintendent's  Report,  a  Presidio 
General  Manager's  Report,  and  a 
Presidio  Trust  Director's  Report. 

Specific  final  agendas  for  these 
meetings  will  be  made  available  to  the 
public  at  least  15  days  prior  to  each 
meeting  and  can  be  received  by 
contacting  the  Office  of  the  Staff 
Assistant.  Golden  Gate  National 
Recreation  Area,  Building  201.  Fort 
Mason,  San  Francisco,  California  94123 
or  by  calling  (415)  561-4733. 

These  meetings  are  open  to  the 
public.  They  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  verbatim  transcript  will 
be  available  three  weeks  after  each 
meeting.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San 
Francisco,  California  94123. 

Dated:  December  10,  1999. 
Brian  OltJeiil, 

General  Superintendent,  Golden  Gate 
National  Recreation  Area. 
IFR  Doc.  99-32837  Filed  12-17-90:  8:45  ami 
BUJNO  COOC  <3IS-7D-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No.  2037-99] 

Extension  of  Work  Authorization  for 
Certain  Haitians  Previously  Granted 
Deferred  Enforced  Departure  (DED) 
until  September  30,  2000 

AGENCY:  hnmigtation  and  Naturalization 
Service,  Justice. 


action:  Notice. 


SUMMARY:  From  December  23,  1997. 
until  December  22, 1998,  the 
hnmigration  and  Naturalization  Service 
(Service)  issued  Employment 
Authorization  Documents  (EAD)  to 
Haitian  nationals  on  the  basis  of 
Deferred  Enforced  Departiue  (DED).  By 
notice  in  the  Federal  Register  on 
December  14,  1998,  the  Service 
automatically  extended  the  validity  of 
those  EADs  for  a  period  of  1  year, 
ending  December  22,  1999.  By  this 
notice,  the  Service  is  granting  a  further 
extension  of  these  EADs  until 
September  30,  2000.  This  action  will 
provide  liaitian  nationals  who  obtained 
DED-based  EADs  an  additional  9 
months  of  emplo>Tnent  authorization 
while  they  apply  for  adjustment  of 
status  pursuant  to  section  902  of  the 
Haitian  Refugee  Immigration  Fairness 
Act  of  1998,  and  obtain  a  new  EAD  in 
connection  with  their  application  for 
adjustment  of  status.  The  automatic 
extension  applies  to  EAOs  bearing  the 
notation: 

•  "A-11"  on  the  face  of  the  card 
under  "Category"  for  EADs  issued  on  a 
Form  1-766:  or 

•  "274A.12(A)(ll)"onthefaceofthe 
card  under  "Provision  of  Law"  for  EADs 
issued  on  a  Form  I-688B. 

DATES:  This  notice  is  effective  December 
20.  1999. 

FOn  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde,  Adjudications 
Officer,  Immigration  and  NaturaUzation 
Service,  Adjudications  Division,  425  I 
Street,  NW,  Room  3214,  Washington, 
DC  20536,  telephone  (202)  514-4754. 
SUPPLEMENTARY  INFORMATION: 

What  is  the  purpose  of  extending 
employment  authorization  to  certain 
Haitian  nationals? 

On  December  23, 1997,  the  President 
ordered  the  Attorney  General  to  grant 
DED  for  1  year  to  certain  Haitian 
nationals.  On  October  21. 1998.  the 
President  signed  into  law  the  Fiscal 
Year  1999  Omnibus  Appropriations  Act, 
Public  Law  105-277.  Title  IX  of  Public 
Law  105-277  contains  the  Haitian 
Refugee  Immigration  Fairness  Act  of 
1998  (HRIFA).  Specifically,  section  902 
of  HRIFA  allows  certain  Haitian 
nationals  to  adjust  status  to  that  of  a 
lawful  permanent  resident.  The 
Attorney  General  issued  the  HRIFA 
regulations  in  an  interim  rule  published 
in  the  Federal  Register  at  64  FR  25756 
on  May  12.  1999.  That  rule  allows 
qualified  aliens  to  submit  applications 
for  adjustment  of  status  under  the 
HRIFA  during  the  period  from  June  11, 
1999,  until  March  31,  2000. 


The  employment  authorization  for 
Haitian  nationals  covered  by  DED  was 
originally  scheduled  to  expire  in 
December  1998.  In  order  to  allow  these 
aliens  to  maintain  their  employment 
authorization  until  they  could  obtain  a 
new  EAD  in  connection  of  their  DED- 
related  EADs  until  December  22. 1999. 
through  a  notice  in  the  Federal  Register 
(63  FR  68799  (December  14.  1998)).  At 
the  time  this  notice  was  published,  the 
Service  anticipated  that  the  HRIFA 
regulations  would  have  been  issued 
earlier  than  May  12.  1999.  which  is 
when  they  were  actually  issued. 
Because  of  this  unanticipated  delay, 
affected  aliens  had  less  time  to  apply  for 
adjustment  of  status  tmder  HRIFA  and 
receive  an  EAD  based  upon  this 
application  before  the  expiration  of  their 
DED-related  EAD,  Therefore,  the  Ser\'ice 
has  decided  to  extend  the  validity  of  the 
DED-related  EADs  for  a  second  time, 
until  September  30.  2000. 

This  automatic  extension  of  DED- 
related  EADs  will  expire  on  September 
30,  2000.  /Vffected  Haitian  nationals 
who  will  need  work  authorization  after 
September  30.  2000.  should  file  an 
application  for  adjustment  of  status 
pursuant  to  HRIFA  and  related  EAD 
applications  as  soon  as  possible  to 
ensure  continuous  employment 
authorization  if  they  have  not  already 
done  so.  In  any  event,  all  applications 
for  adjustment  of  status  under  the 
HRIFA  must  be  filed  by  March  31 ,  2000. 

Can  an  applicant  who  was  eligible  for 
DED  under  the  December  23, 1997. 
President  order  still  apply  for 
employment  authorization  if  be  or  she 
has  not  already  done  so? 

No.  The  grant  of  DED  for  certain 
Haitian  nationals  expired  on  December 
22.  1998.  Therefore,  the  Service  cannot 
accept  new  applications  for  DED-related 
employment  authorization  under  that 
program-  However,  Haitian  nationals 
without  employment  authorization  who 
quaUfy  for  adjustment  of  status  under 
the  HRIFA  may  apply  immediately  for 
adjustment  of  status  under  HRIFA,  and 
they  can  also  apply  for  related 
employment  authorization  in 
connection  with  a  HRIFA  application. 

Who  is  eligible  to  receive  an  automatic 
extension  of  employment 
authorization? 

To  be  eligible  for  an  automatic 
extension  of  employment  authorization, 
an  individual  must  be  a  national  of  Haiti 
who  previously  applied  for  and  was 
issued  an  EAD  under  the  December  23, 
1997,  Presidential  order  mandating  DED 
for  Haitians. 

This  second  automatic  extension  is 
limited  to  EADs  bearing  the  notation: 
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•  "A-11"  on  the  face  of  the  card 
under  "Category"  for  GADs  issued  on 
Form  1-766;  or. 

•  "274A.12(A)(ll)"onthefaceofthe 
card  under  "Provision  of  Law"  for  EADs 
issued  on  Form  I-688B. 

Does  a  qualified  individual  have  to 
apply  to  the  Service  for  an  extenaion  of 
their' DED-related  EAD? 

No.  the  extension  is  automatic. 
However  as  discussed  below,  qualified 
individuals  are  encouraged  to  retain  a 
copy  of  this  Federal  Register  notice  for 
purposes  of  the  employment  verification 
pr(x:ess. 

What  should  an  individual  do  if  they 
have  lost  their  DED-related  EAD? 

An  individual  who  has  lost  his  or  her 
DED-related  EAD  has  two  options: 

{1}  The  individual  can  submit  an 
Application  for  Employment 
Authorization.  Form  1-765.  vrith  $100 
fee  or  fee  waiver  request,  to  the  Texas 
Service  Center  to  obtain  a  replacement 
card.  Applications  for  replacement 
cards  should  be  mailed  to  the  following 
address:  United  States  Immigration  and 
Naturalization  Service,  Texas  Service 
Center.  P.O.  Box  152122.  Department  A. 
Irving.  Texas  75015-2122;  or. 

(2)  If  eligible,  the  individual  can 
submit  an  application  for  adjustment  of 
status  under  the  HRIFA  and  the  related 
employment  authorization  with  the 
appropriate  fee  to  the  Nebraska  Service 
Center.  Both  the  application  for 
adjustment  of  status  under  the  HRIFA 
and  the  application  for  employment 
authorization  should  be  addressed  as 
follows:  United  States  Immigration  and 
Naturalization  Service.  Nebraska 
Service  Center.  P.O.  Box  87245.  Lincoln. 
UE  68501-7245.  Applicants  for 
adjustment  of  status  under  the  HRIFA 
must  file  their  applications  for 
adjustment  on  or  before  March  31.  2000. 

The  DED-related  replacement  EADs 
are  valid  until  September  30.  2000.  The 
EADs  issued  on  the  basis  of  HRIFA- 
related  applications  for  adjustment  of 
status  will  be  valid  for  1  year  from  the 
date  of  approval. 

How  can  eligible  Haitian  nationals 
obtain  HRIFA-related  employment 
authorization? 

On  May  12. 1999.  the  Attorney 
General  issued  an  interim  rule  at  64  FR 
25756.  implementing  section  902  of  the 
HRIFA  by  establishing  procedures  for 
certain  nationals  of  Haiti  who  have  been 
residing  in  the  United  States  to  apply 
for  lawful  permanent  resident  stattis  in 
this  country.  The  interim  rule  includes 
instructions  for  obtaining  emplovment 
authorization  based  upon  a  pending 
HRIFA-based  application  for  adjustment 


of  status.  Qualified  Haitian  nationals 
filing  as  principal  applicants  must  file 
for  adjustment  of  status  on  or  before 
March  31,  2000. 

An  applicant  for  adjustment  of  status 
under  the  HRIFA  who  wishes  to  obtain 
initial  employment  authorization,  or 
continued  employment  authorization 
when  his  or  her  prior  authorization 
expires  during  the  pendency  of  the 
adjustment  of  status  application,  may 
file  an  Application  for  Employment 
Authorization  (Form  1-765)  with  the 
Service. 

When  do  beneficiaries  of  HRIFA  have 
to  file  an  application  for  new  work 
authorization? 

Qualified  Haitian  nationals  filing  as 
principal  applicants  must  file  an 
application  tor  adjustment  of  status 
under  the  HRIFA  on  or  before  Mart±  31, 
2000.  Therefore,  applicants  are 
encouraged  to  submit  their  complete 
HRIFA-related  adjustment  applications 
as  quickly  as  possible.  While  there  is  a 
statutory  deadline  for  HRIFA 
application  for  adjustment  of  status  for 
principal  applicants,  there  is  no 
deadline  to  file  for  HRIFA-related 
employment  authorization,  or  for 
dependents  to  file  for  adjustment. 
However,  the  adjudication  of  an 
employment  authorization  application 
and  issuance  of  an  EAD  may  take  up  to 
180  days  not  including  the  round-trip 
mailing  time.  Since  the  automatic 
extension  of  the  DED-related  EADs  will 
expire  on  September  30.  2000,  Haitian 
DED  grantees  who  apply  for  adjustment 
of  status  under  the  HRIFA  are 
encouraged  to  submit  their  complete 
HRIFA-related  adjustment  applications 
and  their  work  authorization 
appUcations  as  soon  as  possible,  so  that 
theyjnay  receive  their  HRIFA-based 
EADs  before  their  DED-related  EADs 
expire. 

What  documents  can  a  qualified 
individual  show  to  his  or  her  employer 
as  proof  of  employment  authorization 
and  identity  when  completing  the 
Employment  Eligibility  Verification 
Form  (Form  1-9)? 

For  completion  of  the  Form  1-9  at  the 
time  of  hire  or  reverification.  quafified 
Haitian  nationals  who  have  received  an 
extension  of  employment  authorization 
by  virtue  of  this  Federal  Register  notice 
can  present  to  their  employer  their  DED- 
related  EAD  as  proof  of  valid 
employment  authorization  and  identity 
until  September  30.  2000.  To  minimize 
confusion  over  this  extension  at  the 
time  of  hire  or  re-verification,  qualified 
Haitian  nationals  may  also  present  to 
their  employer  a  copy  of  this  Federal 
Register  notice  regarding  the  extension 


of  employment  authorization  to 
September  30.  2000.  In  the  alternative  to 
presenting  a  DED-related  EAD.  any 
legally  acceptable  document  or 
combination  of  doctmients  listed  in  List 
A,  List  B.  or  List  C  of  the  Form  1-9  may 
be  presented  as  proof  of  identity  and 
employment  eligibility;  it  is  the  choice 
of  the  employee. 

How  ca&employers  determine  which 
EADs  that  have  been  automatically 
extended  through  September  30.  2000. 
are  acceptable  for  completion  of  the 
Form  1-9? 

For  purposes  of  verifying  identity  and 
employment  eligibility  or  re-verifying 
employment  eligibility  on  the  Form  1-9 
until  September  30.  2000.  employers  of 
DED  Haitian  nationals  whose 
employment  authorization  has  been 
automatically  extended  by  this  notice 
must  accept  an  EAD  that  bears  the 
notation: 

•  '  A-11"  on  the  face  of  the  card 
under  "Category"  for  EADs  issued  on 
Form  1-766;  or, 

•  "274A.12(A)(ll)"onthefaceofthe 
card  under  "Provision  of  Law"  for  EADs 
issued  on  Form  I-688B,. 

New  EADs  or  extension  stickers 
showing  the  automatic  September  30, 
2000.  expiration  date  will  not  be  issued. 
Employers  should  not  request  proof  of 
Haitian  citizenship.  Employers 
presented  with  an  EAD  that  has  been 
extended  by  this  Federal  Register  notice 
and  that  appears  to  be  genuine  and  to 
relate  to  the  employee  should  accept  the 
document  as  a  valid  List  A  document 
and  should  not  ask  for  additional  1-9 
doctunentation.  This  action  by  the 
Service  through  this  notice  in  the 
Federal  Register  does  not  affect  the 
right  of  an  employee  to  present  any 
legally  acceptable  document  as  proof  of 
identity  and  eligibility  for  employment. 
Employers  are  reminded  that  the  laws 
prohibiting  unfair  immigration-related 
employment  practices  remain  in  full 
force.  Employers  may  call  the  Service's 
Office  of  Business  Liaison  employer 
hotline  at  1-80O-357-2099  to  speak  to 
a  Service  representative  about  this 
Notice.  Employers  can  also  call  the 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices  (OSC)  Employer 
Hotline  at  1-800-255-8155.  Employees 
or  applicants  can  call  the  OSC 
Employee  HoUine  at  1-800-255-7688 
about  the  automatic  extension. 
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How  should  employers  fill-out  the  Form 
1-9  if  an  employee  presents,  at  the  time 
of  hire  or  re-verification,  an  EAD  that 
has  been  extended  by  this  Federal 
Register  notice? 

To  complete  the  Form  1-9  at  the  time 
of  hire  or  re-verification  for  an  employee 
who  presents  an  EAD  card  that  has  been 
automatically  extended  by  this  Federal 
Register  notice,  the  employer  should 
include  or  add  the  following 
information  under  Section  2  (in  List  A) 
or  Section  3  of  the  Form  1-9,  as 
appropriate: 

(1)  Record  the  document 
identification  information  of  the  EAD; 
and 

(2)  Record  September  30,  2000,  for  the 
document  expiration  date. 

If  the  employee  presents  a  copy  of  this 
Federal  Register  notice,  the  employer 
should  note  on  Form  1-9  his  or  her 
review  of  this  document 

Dated:  December  16.  1999. 
Doris  Meitsoer. 

Commissioner.  Immigration  and 
Natumlization  Service. 
(FR  Ooc.  99-33011  Tiled  12-16-09;  12:30 
pml 
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NATIOrML  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-161] 

Notice  of  Prcwpective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTKM:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Esarati  International  Corporation,  of 
10  South  LaSalle  Stiwjt.  Suite  3500. 
Chicago,  Illinois  60606,  has  applied  for 
a  partially  exclusive  license  to  practice 
the  invention  described  and  claimed  in 
U.S.  Patent  No.  5.772,912,  entitled 
'Environmentally  Friendly  AnU-Idng 
Fluid, "  which  is  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
NASA  Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  February  18,  2000. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Padilla,  Patent  Counsel. 
NASA  Ames  Research  Center.  Mail  Stop 
202A-3,  Moffett  Field,  CA  94035-1000. 
Telephone  (650)  604-5104. 


Dated:  December  13, 1999. 
Edward  A.  Frankle, 
General  Counsel. 

(PR  Doc.  99-32805  Filed  12-17-99;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-160] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTXm:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  ICEM-CFD  Engineering,  of  2855 
Telegraph  Avenue,  Suite  510,  Berkeley. 
California  94705,  has  applied  for  a 
partially  exclusive  license  to  practice 
the  invention  disclosed  in  NASA  Case 
No.  ARC-14275-1.  entiUed  "Triangle 
Geometry  Processing  for  Surface 
Modeling  and  Cartesian  Grid  Generation 
(CART3D), "  for  which  a  U.S.  Patent 
Application  was  filed  and  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  February  18.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M,  Padilla.  Patent  Counsel. 
NASA  Amos  Research  Center,  Mail  Stop 
202A-3,  Moffett  Field,  CA  94035-1000, 
Telephone  (650)  604-5104. 

Dated:  December  13, 1999. 
Edward  A.  Frankie. 
General  Counsel. 
IFR  Doc.  99-32804  Filed  12-17-99: 8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Subinissiofi  to  0MB  (or 
Revision  to  a  Currently  Approved 
Information  Collection;  Comment 
Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

summary:  The  NCUA  intends  to  submit 
the  following  information  collections  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 


This  information  collection  was 
pubhshed  for  a  sixty  day  comments 
period  on  September  27,  1999  and  for  a 
thirty  days  comments  period  on 
November  26.  1999.  No  comments  were 
received.  Shortly  after  publication  of  the 
thirt>'  day  notice,  revisions  to  the 
information  collection  occurred.  These 
revisions  substantially  lessened  the 
amount  of  burden. 

DATES:  Comments  will  be  accepted  until 
|anuar>- 19.  2000. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Qearance  Officer  or  OMB 
Reviewer  listed  below: 
Clearance  Officer:  Mr.  James  L.  Baylen. 
(703)  518-6411.  National  Credit 
Union  Administration.  1775  Duke 
Street.  Alexandria.  Virginia  22314- 
3428.  Fax  No.  703-518-6433.  E-mail: 
jbaylenencua.gov 
OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860.  Office  of 
Management  and  Budget.  Room 
10226,  New  Executive  Office 
Building,  Washington,  DC  20503 
FOR  FURTHER  MFORMATKIN  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  .NCU.^  Clearance  Officer, 
lames  L.  Baylen.  (703)  518-6411. 
SUPPLEMENTARY  INFORMATWN:  Proposal 
for  the  follovnng  collection  of 
information: 
OMB  Number  3133-0135. 
Form  Number:  N/A. 
Type  of  Review:  Reinstatement,  with 
change,  or  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  National  Credit  Union 
Administration  Agreement  for 
Electronic  Funds  Transfer  Payments. 

Description:  NCUA  needs  this 
information  to  comply  with  the  Debt 
Collection  Improvement  Act  which  has 
a  provision  concerning  the  use  of  EFT 
payments. 
Respondents:  Credit  Unions. 
Estimated  No.  of  Respondents/ 
Recordkeepers:  250. 

Estimated  Burden  Hours  Per 
Response:  'A  hotir. 

Frequency  of  Response:  One-time  and 
on  occasion. 

Estimated  Total  Annual  Burden 
Hours:  62.5. 
Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  December  10. 1990. 
Becky  Baker. 
Secretary  of  the  Board. 

IFR  Doc.  99-32856  Filed  12-17-99:  8:45  ami 
SUiNG  COOC  7S35-01-U 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  tlie  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisor>-  Panel, 
Folk  &  Traditional  Arts  section 
{Infrastructure  initiative  category),  to  the 
National  Council  on  the  Arts  will  be 
held  from  January  11-12,  2000  in  Room 
716  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.  Washington. 
DC.  20506.  A  portion  of  this  meeting, 
from  9:00  a.m.  to  10:00  a.m.  on  January 
12th.  will  be  open  to  the  public  for 
policy  discussions. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  6:00  p.m.  on 
Januar\'  11th,  and  from  10:00  a.m.  to 
1:00  p.m.  on  January  12th,  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12, 1999,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and.  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disabiUty.  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  DC.  20506,  202/682-5532, 
TDY-TDD  202-682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 

Dated:  December  14.  1999. 
Kathy  Plowitz-Worden, 
Panel  Coordinator.  Panel  Opemtions, 
National  Endowment  for  the  Arts. 
IFR  E)oc.  99-32925  Filed  12-17-99;  8:45  ami 
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NATIONAL  LABOR  RELATIONS 
BOARD 

Appointments  of  Individuals  To  Serve 
as  Members  of  Performance  Review 
Boards 

5  U.S.C  4314(c)(4)  requires  that  the 
appointments  of  individuals  to  serve  as 
members  of  performance  review  boards 
be  published  in  the  Federal  Register. 
Therefore,  in  compliance  with  this 
requirement,  notice  is  hereby  given  that 
the  individuals  whose  names  and 
position  titles  appear  below  have  been 
appointed  to  serve  as  members  of 
performance  review  boards  in  the 
National  Labor  Relations  Board  for  the 
rating  year  beginning  October  1 , 1 998 
and  ending  September  30, 1999. 

Name  and  Tide 

Richard  L.  Abeam — Regional  Diiector. 

Region  9 
Frank  V.  Battle — Deputy  Director  of 

Administration 
Kenneth  A.  BoUes — Chief  Counsel  to 

Board  Member 
Mary  Joyce  Carlson — Deputy  General 

Counsel 
Harold  J.  Datz — Chief  Counsel  to  Board 

Member 
Robert  A.  Giannasi — Chief 

Administrative  Law  Judge 
Wayne  R.  Gold— Director,  Office  of 

Representation  Appeals 
John  E.  Higgins — Solicitor 
Peter  B.  HoSman — Regional  Director, 

Region  34 
Gloria  Joseph — Director  of 

Administration 
Barry  ).  Kearney — Associate  General 

Counsel,  Advice 
Linda  R.  Sher — Associate  General 

Counsel,  Enforcement  Litigation 
Richard  A.  Siegel — Associate  General 

Counsel,  Operations-Management 
Elinor  H.  Stillman — Chief  Cotmsel  to 

Board  Member 
John  J.  Toner — Executive  Secretary 
Dennis  P.  Walsh — Chief  Counsel  to 

Board  Member 
Jefirey  D.  Wedekind — Acting  Chief 

Counsel  to  the  Chairman 

Dated:  Washington.  D.C..  Decemlmr  14. 
1999. 

By  Direction  of  the  Board. 
|ohn  |.  Toner. 
Executive  Secretary. 
IFR  Doc.  99-32875  Filed  12-17-89;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation 
11194). 

Dale/Time:  January  19.  20.  and  21.  2000. 
8  ani-5:30  pm. 

Place:  Rooms  360,  530,  and  380,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lawrence  Seifbrd.  Program 
Director.  Operations  Research  and 
Production  Systems  Program.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  (703)  306-1330. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  Hnancial  support. 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  as  part  of  the  selectton 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C. 
3S2b(c|  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  IS.  1999. 
Komi  |.  York, 

Committee  Management  Officer. 
(FR  Doc.  99-328.'>0  Filed  12-17-99;  8:45  ami 

eiLUNO  COOE  7S66-01-II 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Elementary, 
Secondary  and  Infonnal  Education; 
Notice  of  Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foiuidation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Elementary.  Secondary  and  Informal 
Education  (•59). 

Dote/Time:  Wednesday,  January  26,  2000, 
5  p.m.  to  9  p.m.:  Thursday.  January  27,  2000. 
8  p.m.  to  5  p.m.;  Friday.  lanuary  28,  2000, 
8  p.m.  to  5  p.m. 

Place:  National  Science  Foiuidation,  4201 
Wilson  Blvd..  3rd  Floor.  /Vrlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Hyman  H,  Field. 
Senior  Adviser  for  Public  Understanding  of 
Research.  National  Science  Foundation,  4201 
WUson  Blvd..  Room  805.  Arlington.  VA 
22230.  Telephone:  (703)  306-1616. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Informal  Science  Education 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing;  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidenlial  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act, 

Dated:  December  13. 1999. 
Karen  |.  York, 
Committee  Manager  Officer 
IFR  Doc.  99-32849  Filed  12-17-99:  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date/Time:  February  7-9,  2000,  6  am  to  5 
pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.  Room  380.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Winston  Rotseris. 
Program  Director  for  Nuclear  Theory. 
Division  of  Physics.  Rm  1015.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1805. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  N.SF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Nuclear  Theory- 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
nature,  including  technical  information: 
financial  data  such  as  salaries:  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
that  are  exempt  under  5  U.S.C.  5S2b(c|  (4) 
and  (6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  December  13. 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
IFR  Doc  99-32847  Filed  12-17-99;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Phvsics 
(1208). 

DatetTime:  January  27-29.  2000  8  a.m.  to 
5  p.m- 

Place:  National  Scienc:e  Foundation.  4201 
Wilson  Blvd..  Room  320.  Arlington.  VA 
22230. 

Tvpt?  o/ Meeting:  Closed. 

Contact  Person:  Dr.  Bradley  D.  Keister. 
Program  Director  for  Nuclear  Physics, 
Division  of  Physics.  Rm  1015.  National 
Science  Foundation.~4201  Wilson  Blvd  . 
Arlington.  VA  22230.  (703)  30<>-1891. 

Purpose  of  Meeting:  To^irovide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Nuclear  Physics 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  i}eing 
reviewed  include  information  of  a 
proprietary  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  16)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  13. 1999. 
Karen  |.  York. 

Committee  Management  Officer. 
IFR  Doc.  99-32846  Filed  12-17-99:  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
MeeUng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education  (1214). 

Date  and  Time:  lanuary  10-12.  2000:  8 
a.m.  to  5  p.m. 

Place:  Rooms  320  and  330,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Drs.  Gordon  Uno  and  loan 
Prival,  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  835.  Arlington.  VA 
22230.  Telephone:  1703)  306-1667. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate  Arctic 
Social  Science  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
res*iewod  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individual  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  161  of  the  GovemmenI 
in  the  Sunshine  Act. 

Dated:  December  13,  1999. 
Karen  |.  York. 

Committee  Management  Officer. 
IFR  Do<:.  90-32848  Filed  12-17-99.  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[OockM  No.  50-271] 

Vermont  Yankee  Nuclear  Power 
Corporation;  Vermont  Yankee  Nuclear 
Power  Station  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-28.  issued 
to  Vermont  Yankee  Nuclear  Power 
Corporation,  (the  licensee),  for  operation 
of  the  Vermont  Yankre  Nuclear  Power 
Station  (Vermont  Yankee).  located  in 
Windham  County.  Vermont. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  modify 
the  spent  fuel  pool  (SFP)  by  installation 
of  additional  rack  modules.  The 
additional  rack  modules  will  increase 
the  Vermont  Yankee  SFP  capacitj'  from 
2870  to  3353  fuel  assemblies. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  September  4. 1998,  as 
supplemented  on  February  8,  April  16, 
August  26,  September  16,  and 
November  17.  1999. 

The  Need  for  the  Proposed  Action 

Vermont  Yankee  currentiy  has  full- 
core  discharge  reser\'e  storage  capabilitv 
in  the  SFP  through  the  Spring  2001 
refueling  outage.  Since  there  are  no 
immediate  options  for  the  shipment  of 
spent  fuel  to  a  permanent  repository,  the 
proposed  action  is  required  to  maintain 
full-core  reserve  discharge  capability  to 
the  SFP  through  the  Fall  2008  rehieling 
outage. 
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Environmenta]  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  there  are  no  significant 
anvironmental  impacts.  The  factors 
considered  in  this  determination  are 
discussed  below. 

Radioactive  Waste  Treatment 

Vermont  Yankee  uses  waste  treatment 
systems  designed  to  collect  and  process 
gaseous,  liquid,  and  solid  waste  that 
might  contain  radioactive  material. 
These  radioactive  waste  treatment 
systems  are  evaluated  in  the  Final 
Environmental  Statement  (FES)  dated 
July  1972.  The  proposed  SFP  expansion 
will  not  involve  any  change  in  the  waste 
treatment  systems  described  in  the  FES. 

Radioactive  Material  Released  to  the 
Atmosphere 

The  storage  of  additional  spent  fuel 
assemblies  in  the  SFP  is  not  expected  to 
affect  the  releases  of  radioactive  gases 
from  the  SFP.  Gaseous  Gssion  products 
such  as  Krypton-85  and  Iodine-131  are 
produced  by  the  fuel  in  the  core  daring 
reactor  operation.  A  small  percentage  of 
these  Tission  gases  is  released  to  the 
reactor  coolant  from  the  small  number 
of  fuel  assemblies  which  are  expected  to 
develop  leaks  during  reactor  operation. 
During  refueling  operations,  some  of 
these  fission  products  enter  the  SFP  and 
are  subsequently  released  into  the  air. 
Since  the  frequency  of  refuelings  (and 
therefore  the  number  of  freshly 
offloaded  spent  fuel  assemblies  stored 
in  the  SFP  at  any  one  time)  wUI  not 
increase,  there  will  be  no  increase  in  the 
amount  of  radioactive  material  released 
to  the  atmosphere  as  a  result  of  the 
increased  SFP  fuel  storage  capacity. 

The  storage  of  additional  fuel 
assemblies  in  the  SFP  will  not  increase 
the  SFP  bulk  water  temperature  beyond 
the  existing  design  temperature. 
Therefore,  radioactive  material  airborne 
release  rates  due  to  evaporation  from  the 
SFP  are  not  expected  to  increase. 

Solid  Radioactive  Wastes 

Spent  resins  are  generated  by  the 
processing  of  SFP  water  through  the 
SFP  Purification  System.  The  licensee 
does  not  expect  the  resin  change-out 
frequency  of  the  SFP  purification 
system  to  be  permanently  increased  as 
a  result  of  the  storage  of  additional 
spent  fuel  assemblies  in  the  SFP.  In 
order  to  maintain  the  SFP  water  as  clean 
as  possible,  and  thereby  minimize  the 
generation  of  spent  resins,  the  licensee 
will  vacuum  the  floor  of  the  SFP  to 
remove  any  radioactive  crud  and  other 
debris  before  the  new  fuel  rack  modules 
are  installed.  The  staff  does  not  expect 


that  the  additional  fuel  storage  made 
available  by  the  increased  storage 
capacity  will  result  in  a  significant 
change  in  the  generation  of  solid 
radioactive  waste. 

Liquid  Radioactive  Wastes 

The  release  of  radioactive  liquids  will 
not  be  affected  directly  as  a  result  of  the 
modifications.  The  SFP  ion  exchanger 
resins  remove  soluble  radioactive 
materials  from  the  SFP  water.  When  the 
resins  are  changed  out,  the  small 
amount  of  resin  sluice  water  which  is 
released  is  processed  by  the  radwaste 
system.  As  stated  above,  the  licensee 
does  not  expect  the  resin  change-out 
frequency  of  the  SFP  purification 
system  to  be  permanently  increased  as 
a  result  of  the  storage  of  additional 
spent  fuel  assemblies  in  the  SFP.  The 
amount  of  radioactive  liquid  released  to 
the  environment  as  a  result  of  the 
proposed  SFP  expansion  is  expected  to 
be  negligible. 

Radiological  Impact  Assessment 

The  staff  has  reviewed  the  licensee's 
plan  for  the  modification  of  Vermont 
Yankee  spent  fuel  racks  with  respect  to 
occupational  radiation  exposure.  For 
this  modification  the  licensee  plans  to 
add  three  new  fuel  rack  modules  to  the 
SFP.  A  number  of  facilities  have 
performed  similar  operations  in  the 
past  On  the  basis  of  the  lessons  learned 
from  these  operations,  the  licensee 
estimates  that  the  proposed  fuel  rack 
installation  can  be  performed  for 
between  1 .6  and  3  person-rem. 

All  of  the  operations  involved  in  the 
fuel  rack  installation  will  utilize 
detailed  procedures  prepared  with  full 
consideration  of  ALARA  (as  low  as 
reasonably  achievable)  principles.  The 
Radiation  Protection  Department  will 
prepare  Radiation  Work  Permits  (RWPs) 
for  the  various  jobs  associated  with  the 
SFP  rack  installation  operation.  These 
RWPs  will  instruct  the  project  persormel 
in  the  areas  of  protective  clothing, 
general  dose  rates,  contamination  levels 
(including  potential  exposure  to  hot 
particles),  and  dosimetry  requirements. 
Each  member  of  the  project  team  will 
attend  an  ALARA  Pre-Plan  meeting  and 
each  team  member  will  be  required  to 
attend  daily  pre-job  briefings  on  the 
scope  of  the  work  to  be  preformed. 
Personnel  will  wear  protective  clothing 
and  will  be  required  to  wear  personnel 
monitoring  equipment  including 
alarming  dosimeters. 

Since  this  license  amendment  does 
not  involve  the  removal  of  any  spent 
fuel  racks,  the  licensee  does  not  plan  on 
using  divers  for  this  project.  However,  if 
it  becomes  necessary  to  utilize  divers  to 
remove  any  interferences  which  may 


impede  the  installation  of  the  new  spent 
fuel  racks,  the  licensee  will  equip  each 
diver  with  radiation  detectors  with 
remote,  above  surface,  readouts  which 
vidll  be  continuously  monitored  by 
Radiation  Protection  personnel.  The 
licensee  will  conduct  radiation  surveys 
of  the  diving  area  prior  lo  each  diving 
operation  and  following  the  movement 
of  any  irradiated  hardware.  In  order  to 
minimize  diver  dose,  the  licensee  will 
use  visual  barriers  (such  as  streamers 
fastened  to  rope,  nets,  or  enclosure)  as 
much  as  practical.  The  licensee  will 
monitor  and  control  personnel  traffic 
and  equipment  movement  in  the  SIT 
area  lo  minimize  contamination  and  to 
ensure  that  e.xposure  is  maintained 
ALARA. 

On  the  basis  of  our  review  of  the 
Vermont  Yankee  proposal,  the  staff 
concludes  that  the  Vermont  Yankee  SFP 
rack  modification  can  be  performed  in 
a  manner  that  will  ensure  that  doses  to 
workers  will  be  maintained  ALARA. 
The  projected  dose  for  the  project  of  1.6 
to  3  person-rem  is  in  the  range  of  doses 
for  similar  SFP  modifications  at  other 
plants  and  is  a  small  fraction  of  the 
annual  collective  dose  accrued  at 
Vermont  Yankee. 

Accident  Considerations 

On  April  25, 1986,  Vermont  Yankee 
submitted  an  amendment  request  to 
increase  the  SFP  capacity  from  2000  to 
2870.  The  staff  approved  that 
amendment  request  on  May  20,  1988. 
The  staffs  safety  evaluation  supporting 
the  issuance  of  that  amendment 
concluded  that  the  licensee's  fuel 
handling  accident  dose  analysis  was 
acceptable.  For  this  amendment  request 
(3353  storage  locations),  the  licensee 
concluded  that  analysis  was  still  valid 
because  no  parameters  of  the  analysis 
were  affected  by  the  increase  in  storage 
capacity.  After  reviewing  the  licensee's 
current  submittal  and  the  1988  safety 
evaluation,  the  staff  agrees  with  the 
licensee's  conclusion.  Because  the 
proposed  SFP  modification  at  Vermont 
Yankee  will  not  affect  any  of  the 
assumptions  or  inputs  used  in 
evaluating  the  dose  consequences  of  a 
fuel  handling  accident,  it  will  not  result 
in  an  increase  in  the  doses  frtim  a 
postulated  fuel  handling  accident. 

Conclusion 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  relea.sed  offslte, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 


impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  increasing  the 
spent  fuel  storage  capacity  at  Vermont 
Yankee,  the  licensee  considered 
shipment  to  another  reactor  site  or 
away-from-reactor  storage  facility,  e.g. 
shipment  of  spent  fuel  to  a  Federal  fuel 
storage  or  disposal  facility.  This 
alternative  was  determined  not  to  be 
feasible  due  to  the  unavailability  of  an 
offsite  storage  facility. 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Vermont  Yankee 
Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  13, 1999.  the  staff 
consulted  with  the  Venpont  State 
Official,  William  Sherman,  regarding 
the  environmental  impact  of  ihe 
proposed  action.  The  State  official  bad 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  4, 1998,  as 
supplemented  on  February  8.  April  16, 
August  26,  September  16,  and 
November  17,  1999. 


Dated  al  Rockville.  Maryland,  this  141h  day 
of  December  1999. 

For  tha  Nuclear  Regulatory  Commission. 
Richard  P.  Crateau, 
Project  Manager.  Section  2,  Pmiect 
Directorate  I,  Division  of  Licensing  Project 
Management.  Office  pf  Suciear  Reactor 
Regulation. 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Consideration  of  Amendment 
Request  for  Decommissioning  the  Fort 
McClellan  Facility  in  Fori  McClellan, 
Alabama,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
a  license  amendment  to  Nuclear 
Materials  License  No.  01-02861-05, 
issued  to  the  Department  of  the  Army's 
Chemical  School,  to  authorize 
decommissioning  of  a  radioactive  waste 
burial  mound  located  at  the  Pelham 
Range  at  Fort  McClellan.  Alabama. 

The  licensee  has  been 
decommissioning  the  Chemical  School 
radiological  training  facilities  at  Fort 
McClellan  in  accordance  with  the 
conditions  discussed  in  License  No.  01- 
02861-05.  On  September  9. 1999,  the 
licensee  submitted  a  decommissioning 
plan  to  NRC  for  review  that  summarized 
the  activities  that  will  be  imdertaken  to 
remediate  the  radioactive  waste  burial 
mound  located  at  the  Pelham  Range. 
The  radioactive  contammatjon  consists 
of  soil  contaminated  with  byproduct 
material  resulting  from  licensed 
activities  that  occurred  frxim  the  late 
1950s  until  the  mid  1970s. 

The  NRC  will  require  the  licensee  to 
remediate  the  Fort  McClellan  facility  to 
meet  NRC's  decommissioning  criteria, 
and  during  the  decommissioning 
activities.to  maintain  effluents  and 
doses  within  NRC  requirements  and  as 
low  as  reasonably  achievable. 

Prior  to  approving  the 
decommissioning  plan,  NRC  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
NRC's  regulations.  These  findings  will 
be  documented  in  an  Enviroiunental 
Assessment.  Approval  of  the 
decommissioning  plan  will  be 
documented  in  an  amendment  to 
License  No.  01-02861-05. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  amendment  of  a  license  falling 
within  the  scope  of  Subpart  L  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings."  of 


NRC's  rules  and  practices  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(a). 
A  request  for  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1   By  deliven,'  lo  the  Docketing  and 
Ser\'ice  Branch  of  the  Secretar\'  at  One 
White  Flint  North.  11555  Rocliville 
Pike,  Rockville,  MD  30852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  bearing  filed  by  a  person  other  than 
the  applicant  must  describe  in  detail: 

1.  'The  interest  of  the  requester  in  the 
proceeding: 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g):  and 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §2. 1205(c). 

In  accordance  with  10  CFR  2.1205(e) 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  U.S.  Armv  Chemical 
School,  ATTN:  ATSN-CM,  401 
Engineer  Loop,  Ft.  Leonard  Wood,  MO 
65473-8928.  Attention:  Commandant: 
and 

2.  The  NRC  staff,  by  delivery  lo  the 
executive  Director  for  Operations.  One 
While  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20S5S. 

For  further  details  with  respect  to  this 
action,  the  site  deconunissioning  plan 
will  be  available  for  review  on  the 
NRC's  Public  Electronic  Reading  Room. 

Dated  at  Atlanta.  Georgia,  this  7tb  day  of 
December.  1999. 

For  the  Nticlear  Regulator^'  Commission. 
Douglas  M.  Collins. 

Direclor,  Division  of  Nuclear  Material f  Safety: 
IFR  Doc  99-32880  Filed  12-17-99;  S:4S  ami 
auwG  cooe  rsK-ot-p 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retsau  No.  34-42223;  File  No.  SR-Anwx- 
99-40;  SR-PCX-99-41;  SR-CBOE-99-59] 

Self-Regulstory  OrganizaUons; 
American  Stock  Exchange  U.C;  Pacific 
Exchange,  Inc.:  Chicago  Board 
Options  Exchange.  Inc.:  Order 
Granting  Accelerated  Approval  to 
Propoaad  Rule  Change  Relating  to  the 
Permanent  Approval  of  the  Elimination 
of  PoaiUon  and  Exercise  LImtta  for 
FLEX  Equity  Options 

Decsmber  10.  1999. 

I.  Introductioii 

On  October  S.  1999.  October  13, 1999. 
and  November  4, 1999.  the  American 
Stock  Exchange  LLC  ("Amex").  Pacific 
Exchange.  Inc.  ("PCX"),  and  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE") 
(collectively,  the  "Exchanges"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(])  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act")  •  and  Rule 
19b-4  thereunder. '  proposed  rule 
changes  to  make  permanent  their  pilot 
programs  to  eliminate  position  and 
exercise  limits  for  FX£X  Equity  options. 

The  proposed  rule  changes  were 
published  for  comment  in  the  Federal 
Reginter  on  November  11, 1999. '  No 
comments  were  received  on  the 
proposals.  This  order  approves  the 
proposals  on  an  accelerated  basis. 

n.  Background  and  Description 

On  February  14,  1996  and  June  19, 
1996.  the  Commission  approved  the 
Exchanges'  proposals  to  list  and  trade 
FLEX  Equity  options  on  specified  equity 
securities.  *  According  to  the  Exchanges, 
those  proposals  were  designed  to 
provide  investors  with  the  ability, 
within  specified  limits,  to  designate 
certain  terms  of  the  options.  In  support 
of  their  proposals,  the  Exchanges  stated 
that  in  recent  years,  an  over-the-counter 
("OTC")  market  in  customized  equity 
options  had  developed  which  permitted 
participants  to  designate  the  basic  terms 
of  the  options  including  size,  term  to 
expiration,  exercise  style,  exercise  price, 
and  exercise  settlement  value. 
According  to  the  Exchanges, 


participants  in  this  OTC  market  were 
typically  institutional  investors,  who 
bought  and  sold  options  in  large-size 
transactions  through  a  relatively  small 
number  of  securities  dealers.  To 
compete  with  this  growing  OTC  market 
in  customized  equity  options,  the 
Exchanges  proposed  to  expand  their 
FLEX  options  rules  *  to  permit  the 
introduction  of  trading  in  FLEX  options 
on  specified  equity  securities  that 
satisfied  the  Exchanges'  listing 
standards  for  equity  options. »  The 
Exchanges'  proposals  allowed  FLEX 
Equity  option  market  participation  to 
designate  the  following  contract  terms: 
(1)  certain  exercise  prices: '  (2)  exercise 
style  (i.e..  American,  European,  or 
capped):  ■  expiration  date;  ^  and  (4) 
option  type  (i.e..  put  call,  or  spread).  In 
addition,  the  Exchanges  set  position  and 
exercise  limits  for  FLEX  Equity  options 
at  three  times  the  position  limits  for  the 
corresponding  Non-FLEX  Equity 
options  on  the  same  underlying 
security.'" 


'  15  U.S.C  78»(b)(l|. 

-l7CFR240.19b-4 

>  See  Securities  Exchange  Act  Relea^  No.  42126 
[November  10. 19991.  64  FK  63064  (November  18, 
19991. 

•  See  Securities  Exchange  Ad  Release  No*.  36ft4 1 
(Fabiuvy  14.  19961.  61  FR  6666  IFebnurv  21.  10961 
(File  Nos.  SR-CBOE-95-43  and  SR-PSE.^9S-24I. 
and  ]7]]e  IJuoe  19.  1896).  61  FR  33556  QuIW  27. 
1996)  (File  No  SR-Amox-95-57). 


'  See  e.g..  Amex  Rules  900G  Ihnnigh  909C.  At  the 
time  of  their  FLEX  Equity  option  pttiposals.  the 
Amex  and  the  CBOE  had  already  secured 
Commission  approval  to  list  and  trade  l^l.EX 
options  on  several  btued-based  market  indexes 
composed  of  equity  securities  ("FLEX  Index 
options").  See.  e.g..  Securities  Exchange  Act  Release 
Nos.  32781  (August  20.  1993).  58  FR  45360  (August 
27.  1993)  (order  approving  the  trading  of  FLEX 
Index  options  on  the  Major  \4arket.  Institutional, 
and  S*P  MidCap  [ndexes)  (File  No-  SR-Amex-93- 
05).  and  34052  (May  12.  1994).  59  FR  25972  (May 
18.  1994)  (order  approving  the  tradmg  of  FLEX 
index  options  on  the  Nasdaq  100  Index)  (File  No. 
SR-CBOE-93-^6). 

"  See  e.g..  Amex  Rule  915.  containing  initial 
listing  standards  for  a  security  to  be  eligible  for 
options  trading.  In  addition,  the  Exchanges  may 
trade  FLEX  options  on  any  options-eligible  security 
regardless  of  whether  standardized  Non-FLEX 
options  overlie  that  security  and  regardless  of 
whether  such  Non.FLEX  options  trade  on  the 
Exchanges- 

'  See  Securities  Exchange  Ad  Release  No.  37726 
(September  25.  1996).  61  FR  51474  (October  2. 
1996).  regarding  restrictions  on  the  available 
exercise  prices  for  FLEX  Equity  call  options. 

*  An  .\merican.style  option  is  one  that  may  be 
exercised  at  any  time  on  or  before  the  expiration 
date.  A  European-style  option  is  one  that  may  be 
exercised  only  during  a  limited  period  of  time  prior 
to  expiration  of  the  option.  A  capped-style  option 
is  one  that  is  exetcij«d  automatically  prior  to 

mplntlBn  xhen  (he  ap  pries  is  1^  tbui  or  equal 

to  the  dosing  price  of  the  underlying  security  for 
calls,  or  when  the  cap  price  is  greater  than  or  equal 
to  the  closing  price  of  the  underlying  security  for 
puts. 

"Theexpitationdaleofa  FLEX  Equity  option 
cannot,  however,  fall  on  a  day  that  is  on.  or  within 
two  business  days  of.  the  expiration  date  of  a  Non- 
n.EX  Equity  option. 

>"  At  that  time,  position  and  exercise  limits  for 
FLEX  Equity  options  were  set  as  follows  as 
compared  to  then.existing  limits  for  Noo-I^LEX 
Equity  options  on  the  same  underlying  security. 

Non-FLEX  Equity  position  limit 

4.500  contracts 

7,500  conlrncts 

1 0.500  contracts 


Thereafter,  on  September  9, 1997,  the 
Commission  approved  proposed  rule 
change  from  the  Exchanges  eliminating 
position  and  exercise  limits  for  FLEX 
Equity  options  on  a  two-year  pilot 
basis.  <  >  In  addition  to  eliminating 
position  and  exercise  limits,  the  pilot 
program  required  thai  a  member  or 
member  organization  (other  than  a 
SpeciaUst  or  Registered  Options  Trader) 
report  to  the  Exchange  information  for 
each  account  that  maintains  a  position 
on  the  same  side  of  the  market  in  excess 
of  thi-ee  times  the  position  limit  level 
established  pursuant  to  the  applicable 
exchange  rule  for  Non-Flex  Equity 
options  of  the  same  class.  The  report 
included  information  regarding  the 
FLEX  Equity  option  position,  positions 
in  any  related  instrument,  the  purpose 
or  strategy  for  the  position,  and  the 
collateral  used  bv  the  account  " 

Furthermore,  Uie  Commission,  in  its 
order  approving  the  pilot  program, 
required  each  of  the  Exchanges  lo 
submit  a  repori  containing  a  description 
of:  (i)  the  types  of  strategies  used  by 
FLEX  Equity  options  market 
participants  and  whether  FLEX  Equity 
options  are  being  used  in  lieu  of  existing 
standardized  equity  options;  (ii)  the 
type  of  market  participants  using  FLEX 
Equity  option  both  before  and  during 
the  pilot  program,  including  how  the 
utilization  of  FLEX  Equity  options  has 
changed;  (iii)  the  average  size  of  FLEX 
Equity  option  contracts  both  before  and 
during  the  pilot  program,  the  size  of  the 
largest  FLEX  Equity  option  contract  on 
any  given  day  both  before  and  during 
the  pilot  pn>gram,  and  the  size  of  the 
largest  FLEX  Equity  option  held  by  any 
single  customer/member  both  before 
and  during  the  pilot  program;  and  (iv) 
any  impact  on  the  prices  of  underlying 
stodts  during  the  establishment  or 
unwinding  of  FLEX  positions  that  ace 
greater  than  three  times  the  standard 


20.000  contracts 
25.000  contracts 
FLEX  Equity  position  limit 

13,500  contTHCU 

22.500  fxMlttacts 

31.500  contracts 

60.000  contracts 

75.000  contracts 

Aggregation  of  positions  or  exercises  in  FUEX 
Equity  options  with  positions  or  exercises  in  Non- 
FLEX  Equity  options  was  nol  required  for  purposes 
of  the  limits. 

<  >  See  Securities  Exchange  Act  Release  No.  39032 
(September  9.  1997).  62  FR  48883  (Septembn  16. 
1997)  (approv-ing  File  Nos.  SR-Amex-96-19;  SR- 
CBOE-96-79;  SR-rcX-97-09). 

>'The  Exchanges  also  required  that  an  updated 
report  be  filed  when  a  change  in  the  options 
position  occuned  or  when  u  significaul  change  in 
the  hedge  of  that  position  occurred.  See  Securities 
Exchange  Act  Release  No.  39032  (September  9, 
1997).  62  FR  48683  (September  16.  1997). 


position  limit.  Each  of  the  Exchanges 
has  filed  their  reports,  which  will  be 
discussed  below. 

On  September  9,  1999,  the 
Commission  approved  an  extension  of 
the  pilot  programs  for  another  three 
months.'^  The  current  pilot  programs 
expired  on  December  9.  1999. 
Accordingly,  the  Exchanges  request 
approval  of  their  programs  on  a 
permanent  basis.  All  of  the  terms  and 
conditions  applicable  under  the  current 
pilots,  including  the  reporting 
requirements,  will  remain  in  effect  after 
the  proposals  are  approved 
permanently." 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6  and  llA  of 
the  Act. '5  Specifically,  the  Commission 
believes  that  the  rule  proposals  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

The  Commission  also  believes  thai  the 
proposed  rule  changes  are  consistent 
with  Section  11 A  of  the  Aci  in  that  the 
permanent  elimination  of  position  and 
exercise  limits  for  FLEX  Equity  options 
allows  the  Exchanges  to  better  compete 
with  the  growing  OTC  market  in 
customized  equity  options,  thereby 
encouraging  fair  competition  among 
brokers  and  dealers  and  exchange 
markets.  The  attributes  of  the 
Exchanges'  options  markets  versus  an 
OTC  market  include,  but  are  not  limited 
to.  a  centralized  market  center,  an 
auction  market  with  posted  transparent 
market  quotations  and  transaction 
reporting,  parameters  and  procediues 
for  clearance  and  settlement,  and  the 
guarantee  of  the  OCC  for  all  contracts 
traded  on  the  Exchanges. 

The  Commission  has  generally  taken 
a  gradual,  evolutionary  approatJi  toward 


■^  See  Securities  Exchange  Ad  Release  No.  41848 
(September  9.  1999).  64  FR  50846  (September  20. 
1999). 

'*  Telephone  call  between  Tim  Thompson.  CBOE, 
and  Christine  Richartlson,  on  December  10.  1999: 
telephone  call  between  Ri}bef1  PacUeo.  PCX.  and 
Christine  f^cbardson.  on  December  10. 1999,  The 
.^mex  proposal  explicitly  states  that  the  seme  terms 
and  conditions  applicable  during  the  pilot  will 
remain  in  effect  after  the  pro|>osal  is  perroanuollv 
approved, 

"  See  15  use  78f(b)  and  7Bk-1.  In  approving 
this  rule  change,  the  Commission  notes  that  it  has 
considered  the  proposal's  Impact  on  efficiency, 
competition,  and  caplul  fbnnation.  consistent  with 
Section  3  of  the  Act.  Id.  at  78c<f), 


expansion  of  position  and  exercise 
limits.  Given  thai  the  current  pilot 
programs  have  run  for  the  past  two 
years  without  incident,  the  Commission 
believes  thai  it  is  appropriate  to  approve 
the  pilots  on  a  permanent  basis.  First, 
the  FLEX  Equity  options  market  is 
characlerized  by  large,  .sophisticated 
institutional  investors  (or  extremely 
high  net  worth  individuals),  who  have 
both  the  experience  and  ability  to 
engage  in  negotiated,  customized 
transactions.  For  example,  with  a 
required  minimum  size  of  250  contracts 
lo  open  a  transaction  in  a  new  series. 
FLEX  Equity  options  are  designed  lo 
appeal  to  institutional  investors,  and  it 
is  unlikely  that  many  retail  investors 
would  be  able  to  engage  in  options 
transactions  at  that  size.  Second,  all  of 
the  Exchanges'  other  current  rules  and 
provisions  governing  FLEX  Equity 
options  remain  applicable.'"  "Third,  the 
OCC  will  serve  as  the  counter-party 
guarantor  in  every  exchange-traded 
transaction.  Fourth,  the  proposed 
elimination  of  position  and  exercise 
limits  for  FLEX  options  could 
potentially  expand  the  depth  and 
litjuidity  of  the  FLEX  equity  market 
without  significantly  increasing 
concerns  regarding  intermarkel 
manipulations  or  disruptions  of  the 
options  or  the  imderlying  securities. 
Fifth,  the  enhanced  reporting 
requirements  should  help  the  ExtJianges 
to  monitor  accounts  under  risk  and  lo 
take  any  appropriate  action  Finally,  the 
Exchanges'  surveillance  programs  will 
be  applicable  to  the  trading  of  FLEX 
Equity  options  and  should  detect  and 
deter  trading  abuses  arising  from  the 
elimination  of  position  and  exercise 
limits. 

As  described  above,  the  Exchanges 
have  adopted  important  safeguards  that 
will  allow  them  to  monitor  large 
positions  in  order  to  identify  instances 
of  potential  risk  and  lo  assess  additional 
margin  and/or  capital  charges,  if 
necessary.  The  Exchange  require  each 
member  or  member  organization  (other 
than  a  Specialist,  a  Registered  Options 
Trader,  a  Market  Maker,  or  a  Designated 

Primary  Market  Maker)  that  maintams  a 

position  on  the  same-side  of  the  market 
in  excess  of  three  times  the  position 
limit  level  established  pursuant  to  the 
applicable  exchange  rule  for  Non-FLEX 
Equity  options  of  the  same  class  to 
report  information  to  the  exchange 
regarding  the  FLEX  Equity  option 
position,  positions  in  any  related 
instrument,  the  purpose  or  strategy  for 
the  position,  and  the  collateral  used  by 
the  account.  By  monitoring  accounts  in 
excess  of  three  times  the  Non-FLEX 


"  See.  e.g..  Amex  Rules  9000  through  909G, 


Equity  option  position  limit  in  this 
manner,  the  Exchanges  should  be 
provided  with  the  information 
necessary  to  determine  whether  to 
impose  additional  margin  and/or 
whether  lo  assess  capital  charges  upon 
a  member  oi^anization  carrying  the 
account.  In  addition,  this  information 
should  allow  the  Exchanges  lo 
detenuine  whether  a  large  position 
could  have  an  undue  effect  on  the 
underlying  market  and  to  take  the 
appropriate  action. 

'The  Commission  believes  that  it  is 
reasonable  lo  treat  FLEX  Equity  options 
differently  than  regular  standardized 
options.  FLEX  options  compete  directly 
with  the  OTC  options.  The  Commission 
believes  that  it  would  be  beneficial  lo 
attract  OTC  activity  back  lo  a  more 
transparent  market  vrith  a  clearinghou.se 
guarantee.  Hence,  a  liberalization  of 
position  limits  for  FLEX  Equity  options 
is  a  measured  deregulaton'  means  to 
enable  the  Exchanges  to  compete  with 
the  OTC  market  while  preserving 
important  oversight  safeguards. 

As  noted  above,  each  of  the 
Exchanges  was  required  lo  submit  a 
report  assessing  the  eSiects  of  the  pilot 
programs.  This  information  was 
required  lo  allow  the  Commission  to 
evaluate  the  consequences  of  the 
programs  and  to  determine  whether 
permanent  approval  was  appropriate. 
The  Commission  has  reviewed  these 
reports.  Although  the  CZommission 
cannot  entirely  rule  out  the  potential  for 
future  adverse  effects  on  the  securities 
markets  for  the  FLEX  Equity  options  or 
component  securities  underlying  FLEX 
Equity  options,  the  reports  support 
permanent  approval  of  the  pilots 
because  such  effects  and  abuses  have 
nol  occurred  over  the  two  year  pilot 
period. 

In  reports,  the  Exchanges  indicate  that 
their  experiences  with  the  pilot 
programs  have  been  positive,  C>enerally. 
none  of  the  Exchanges  note  a  change  in 
the  types  of  strategies  used  by  FLEX 
Equity  options  market  participants,  nor 
do  they  believe  that  market  participants 
are  using  FLEX  Equity  options  in  lieu  of 

existing  standardized  equiti:'  options. 

Although  the  PCX  experienced  new 
activity  by  market  makers,  the 
Exchanges  generally  indicate  that  the 
types  of  market  participants  using  FLEX 
Equity  options  during  the  pilots 
remained  consistent  lo  those  using  the 
product  before  the  elimination  of 
position  and  exercise  limits.  The 
average  size  of  the  FLEX  Equity  option 
contract  increased  lo  varying  degrees  on 
all  of  the  Exchanges.  The  size  of  the 
largest  FLE.\  Equity  option  contract  also 
increased  to  varyitig  degrees  on  each  of 
the  Exchanges  during  the  pilots.  Despite 
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tills  increase,  FLEX  Equity  options 
represented  a  very  small  percentage  of 
options  transaction.s  when  compared  to 
the  standardized  equity  market.  Further, 
although  each  of  the  Exchanges 
generally  experienced  an  increase  in 
trading  activity  and  size  of  contracts 
during  the  pilot  period,  a  very 
insignificant  number  of  positions 
actually  exceeded  three  times  the 
standardized  options  position  limit. 
Based  on  the  above,  the  Exchanges 
concluded  that  the  elimination  of 
position  and  exercise  limits  for  FLEX 
Equity  options  did  not  have  any  impact 
on  the  prices  of  the  underlying  stocks 
during  the  establishment  or  unwinding 
of  FLEX  Equity  positions  greater  than 
three  times  the  standard  position  limit. 

Finally,  given  the  size  and 
sophisticated  nature  of  the  FLEX  Equity 
options  market,  the  reporting  and 
margin  requirements,  and  the  fact  that 
the  pilot  programs  have  run  the  past  two 
years  without  incident,  the  Commission 
believes  that  eliminating  position  and 
Bxerdse  limits  for  FLEX  Equity  options 
on  a  permanent  basis  does  not 
substantially  increase  manipulative 
concerns.  The  Commission  continues  to 
believe  that  the  enhanced  market 
surveillance  of  large  positions  should 
help  the  Exchanges  to  take  the 
appropriate  action  in  order  to  avoid  any 
manipulation  or  market  risk  concerns. 
The  Commission  expScts  the  Exchanges 
to  take  prompt  action,  including  timely 
communication  with  the  Commission 
and  other  marketplace  self-regulatory 
organizations  responsible  for  oversight 
of  trading  in  FLEX  options  and  the 
underlying  stocks,  should  any 
unanticipated  adverse  market  effects 
develop.  In  summary,  because  of  the 
special  nature  of  the  FLEX  Equity 
markets,  the  Commission  believes  that 
the  Exchanges'  proposals  should  be 
approved  on  a  permanent  basis.  In 
permanenUy  approving  the  proposals, 
the  Conmiission  believes  that  the 
distinctions  between  the  FLEX  Equity 
options  market  and  the  standardized 
equity  options  market,  as  described 
above,  warrant  the  different  regulatory 
applications  of  position  and  exercise 
limits  under  the  Act 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  Specifically,  the 
Commission  believes  that  because 
approval  of  the  permanent  approval  of 
the  proposals  will  allow  the  pilot 
programs  to  continue  uninterrupted 
based  on  the  same  terms  and  conditions 
of  original  pilot,  it  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  to  approve  the  proposed  rule 
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changes  on  an  accelerated  basis. 
Further,  a  full  21 -day  comment  period 
was  provided  and  no  comments  were 
received.  Accordingly,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)  and  Section  19(b)(2)  of  die  Act  to 
grant  accelerated  approval  to  the 
proposed  rule  changes.''' 

IV.  Conclusion 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  changes  (SR-Amex-99- 
40;  SR-PCX-99-41;  SR-CBOE-99-59) 
be  approved. 

Far  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  99-32821  Filed  12-17-99:  8:45  am) 
BLUNO  cone  Mno-oi-ii 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMsa  No.  34-42224;  File  No.  SR-NY5E- 
94-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  5  to 
Proposed  Rule  Change  by  ttie  New 
York  Stock  Exchange,  Inc.  to  Revise 
Exchange  Rule  92.  "Limitations  on 
Members'  Trading  Because  of 
Customers'  Orders" 

December  13.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
28. 1999,  the  New  York  Stock  Exchange, 
Inc.  ("Exchange"  or  "NYSE")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission") 
Amendment  No.  S  to  the  proposed  nde 
change  as  described  in  Items  I,  U  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

As  originally  filed  in  1994,  the 
proposed  rule  change  would  amend 
Exchange  Rule  92  ('Rule  92")  to  permit 
NYSE  member  organizations  to  trade 
along  with  their  customers  when  such 
member  organizations  liquidate  a  block 


facilitation  position  or  engage  in  bona 
fide  arbitrage  or  risk  arbitrage. 
Amendment  No.  5  to  the  proposal 
clarifies  the  limited  exception  for 
transactions  effected  to  hedge  a 
customer  facilitation  position,  and 
provides  further  explanation  of  how  the 
revised  Rule  92  will  operate. 

The  following  is  the  text  of  the 
proposed  rule  change  marked  to  reflect 
all  of  the  proposed  changes. '  Additions 
to  the  current  text  of  Exchange  Rule  92 
appear  in  italics  while  deletions  appear 
in  [brackets]. 

Rule  92:  Limitations  on  Members' 
Trading  Because  of  Customers'  Orders 

1(a)  No  member  shall  (1)  personally 
buy  or  initiate  the  purchase  of  any 
security  on  the  Exchange  for  his  own 
account  or  for  any  account  in  which  he, 
his  member  organization  or  any  other 
member,  allied  member  or  approved 
person,  in  such  organization  or  officer 
thereof,  is  directly  or  indirectly 
interested,  while  such  member 
personally  holds  or  has  knowledge  that 
his  member  organization  holds  an 
unexecuted  market  order  to  buy  such 
security  in  the  unit  of  trading  for  a 
customer,  or  (2)  personally  sell  or 
initiate  the  sale  of  any  security  on  the 
Exchange  for  any  such  account,  while 
he  personally  holds  or  has  knowledge 
that  his  member  organization  holds  an 
unexecuted  market  order  to  sell  such 
security  in  the  unit  of  trading  for  a 
customer. 

(b)  No  member  shall  (1)  personally 
buy  or  initiate  the  purchase  of  any 
security  on  the  E.xchange  for  any  such 
account,  at  or  below  the  price  at  which 
he  personally  holds  or  has  knowledge 
that  his  member  organization  holds  an 
unexecuted  limited  price  order  to  buy 
such  security  in  the  unit  of  trading  for 
a  customer,  or  (2)  personally  sell  or 
initiate  the  sale  of  any  security  on  the 
Exchange  for  any  such  accoimt  at  or 
above  the  price  at  which  he  personally 
holds  or  has  knowledge  that  his  member 
organization  holds  an  unexecuted 


"  15  U.S.C  7»f(bK5)  and  78sflj)(2). 
"ISU.S.C.  7»«(b)(21. 
'"  17  CPR  !IJ0.30-3(aM12l. 
>  15  VSC  rMbM 
M7Cra240.19b-l. 


>  As  presented,  the  text  of  ttie  proposed  rule 
t:bange  incorporates  all  of  ttie  proposed  (Jianges 
made  to  the  original  rule  proposal  by  Amendment 
Nos.  1 .  2,  3. 4.  and  5.  See  Securitin,  Exritange  Act 
Release  Nos.  35139  lOec.  22.  1S94I.  CH)  FK  ISS  llan. 
3.  1995)  tnotice  of  filing  of  piX)posed  rule  diangc. 
including  Amendment  No,  1);  36015  {July  21. 
1995).  GO  FR  3Sa75  (July  ZS.  1995}  (notice  of  filing 
of  Amendment  No  2);  37428  ()uly  1 1 .  1996).  61  PR 
37523  (July  18. 1996)  (noUce  of  filing  of 
Amendment  No.  3):  39634  (Feb.  9.  1998).  63  FR 
8244  (Feb.  18.  19981  (notice  of  filing  of  Amendment 
No.  4).  On  November  22, 1999.  the  Exchange 
sulHnttted  a  technical  correction  to  Amendment  No. 
5  to  better  identify  the  cumulative  proposed 
changes  to  l?vft»*wfl»  Rule  S2.  See  Electranic  mail 
message  from  Dmuud  Sifloser.  Director.  Market 
Surveillance.  Kxrhinge.  to  Michael  L.  ixiltus. 
Special  Counsel.  Division  of  Market  Regulation. 
Commission,  dated  November  22. 1999. 


limited  price  order  to  sell  such  security 
in  the  unit  of  trading  for  a  customer.) 

la)  Except  as  provided  in  this  Rule,  no 
member  or  member  organization  shall 
cause  the  entry  of  an  order  to  buy  (sell) 
any  Exchange-listed  security  for  any 
account  in  which  such  member  or 
member  organization  or  anv  approved 
person  thereof  is  directly  or  indirectly 
interested  (a  "proprietary  order"),  if  the 
person  responsible  for  the  entry  of  such 
order  has  knowledge  of  anv  particular 
unexecuted  customer's  order  to  buv 
(sell)  such  security  which  could  be 
executed  at  the  same  price. 

lb)  A  member  or  member  organization 
may  enter  a  proprietary  order  while 
representing  a  customer  order  which 
could  be  executed  at  the  same  price, 
provided  the  customer's  order  is  not  for 
the  actount  of  an  individual  investor, 
and  the  customer  has  given  express 
permission,  including  an  understanding 
of  the  relative  price  and  size  of  allocated 
execution  reports,  under  the  following 
conditions: 

11)  the  member  or  member 
organization  is  liquidating  a  position 
held  in  a  proprietary  facilitation 
account,  and  the  customer's  order  is  for 
J  0,000  shares  or  more: 

(2)  the  member  or  member 
organization  is  creating  a  bona  fide 
hedge  ("hedge")  and  (i)  the  creation  of 
the  hedge,  whether  through  one  or  more 
transactions,  occurs  so  close  in  time  to 
the  completion  of  the  transaction 
precipitating  such  hedge  that  the  hedge 
is  clearly  related:  (ii)  the  size  of  the 
hedge  is  commensurate  with  the  risk  it 
offsets:  (Hi)  the  risk  to  be  offset  is  the 
result  of  a  position  acquired  in  the 
course  of  facilitating  a  customer's  order: 
and  (ivj  the  customer's  order  is  for 
10,000  shares  or  more: 

(3)  the  member  or  member 
organization  is  modifying  an  existing 
hedge  and  (i)  the  size  of  the  hedge,  as 
modified,  remains  coaunensurate  with 
the  risk  it  offsets:  (ii)  the  hedge  was 
created  to  offset  a  position  acquired  in 
the  course  of  facilitating  a  customer's 
order:  and  (Hi)  the  customer's  order  is 
for  10,000  shares  or  more:  or 

(41  the  member  or  member 
organization  is  engaging  in  bona  fide 
arbitrage  or  risk  arbitrage  transactions, 
and  recording  such  transactions  in  an 
account  used  solely  to  record  arbitrage 
transactions  (an  "arbitrage  account"). 

(c)  The  provisions  of  tms  Rule  shall 
not  apply  to: 

(1)  [tof  any  purchase  or  sale  of  any 
security  in  an  amoiml  of  less  than  the 
unit  of  trading  made  by  an  odd-lot 
dealer  to  offset  odd-lot  orders  for 
customers!,  or), 

(2)  [to|  any  purchase  or  sale  of  any 
security  upon  terms  for  delivery  other 


than  those  specified  in  such  imexecuted 
market  or  limited  price  order].!; 

(3)  transactions  by  a  member  or 
member  organization  acting  in  the 
capacity  of  a  market  maker  pursuant  to 
Securities  and  Exchange  Commission 
Rule  19C-3  in  a  security  listed  on  the 
Exchange: 

(4)  transactions  by  a  member  or 
member  organization  acting  in  the 
capacity  of  a  specialist  or  market  maker 
on  another  national  securities  exchange: 
and 

(51  transactions  made  to  correct  bona 
fide  errors. 

Supplementary  Material 

.10  A  member  or  employee  of  a 
member  or  member  organization 
responsible  for  entering  proprietary 
orders  shall  be  presumed  to  have 
knowledge  of  a  particular  customer 
order  unless  the  member  organization 
has  implemented  a  reasonable  system  of 
internal  policies  and  procedures  to 
prevent  the  misuse  of  Information  about 
customer  orders  by  those  responsible  for 
Mtering  such  proprietary  orders. 

.20  This  Rule  shall  apply  to  any 
agency  or  proprietary  transaction 
effected  on  the  Exchange  if  such 
transaction  ("Exchange  transaction")  is 
part  of  a  group  of  related  transactions 
that  together  have  the  effects  prohibited 
by  the  Rule,  regardless  of  whether  (i) 
one  or  more  of  the  other  related 
transactions  were  effected  on  other 
market  centers:  or  (ii)  the  Exchange 
transaction  by  itself  had  such  effects. 

.30  This  Rule  shall  aLw  apply  to  a 
member  organization's  member  on  the 
Floor,  who  may  not  execute  a 
proprietary  order  at  the  same  price,  or 
at  a  better  price,  as  an  unexecuted 
customer  order  that  he  or  she  is 
representing,  except  to  the  extent  the 
member  organization  itself  coidd  do  so 
under  this  Rule. 

.40  For  purposes  of  paragraph  (b) 
above,  the  term  "account  of  an 
individual  investor"  shall  have  the  same 
meaning  as  the  meaning  ascribed  to  thai 
term  in  Exchange  Rule  80A.  For 
purposes  of  paragraph  (b)(1)  above,  the 
term  "proprietary  facilitation  account" 
shall  mean  an  accotmt  in  which  a 
member  organization  has  a  direct 
interest  and  which  is  used  to  record 
transactions  whereby  the  member 
organization  acquires  positions  in  the 
course  of  facilitating  customer  orders. 
Only  those  positions  which  are  recorded 
in  a  proprietary  facilitation  account  may 
be  liquidated  as  provided  in  paragraph 
(b)(1).  For  purposes  of  paragraph  (b)(2) 
and  (b)(4)  above,  the  terms  "bona  fide 
hedge",  "bona  fide  arbitrage"  and  "risk 
arbitrage"  shall  have  the  meaning 
ascribed  to  such  terms  in  Securities 


Exchange  Act  Release  No.  15533, 
lanuary  29. 1979.  All  transactions 
effected  pursuant  to  paragraph  (b)(4) 
above  must  be  recorded  in  an  arbitrage 
accoimt. 

.50  For  purposes  of  paragraph  (b)(2) 
above,  a  hedge  will  be  deemed  to  be 
"clearly  related"  if  either  the  first  or  la,<:i 
transaction  comprising  the  hedge  is 
executed  on  the  same  trade  date  as  the 
transaction  that  precipitates  such  hedge. 
A  member  shall  mark  all  memoranda  of 
orders  to  identify  each  transaction 
creating  or  modifying  a  hedge  as 
permitted  under  this  Rule. 

[.10]  .60  A  member  who  issues  a 
commitment  or  obligation  to  trade  from 
the  Exchange  through  ITS  or  any  other 
Application  of  the  System  shall,  as  a 
consequence  thereof,  be  deemed  to  be 
initiating  a  purchase  or  sale  of  a  security 
on  the  Exchange  as  referred  to  in  this 
Rule. 

1.20)  .70  See  paragraph  (c)(i)  of  Rule 
800  (Basket  Trading:  Applicability  and 
Definitions)  and  paragraph  (d)(ii)  of 
Rule  900  (Off-Hours  Trading: 
Applicability  and  Definitions)  in  respect 
of  the  ability  to  initiate  basket 
transactions  and  transactions  through 
the  "Off-Hours  Trading  Facility"  (as 
Rule  900  defines  that  term), 
respectively,  notwithstanding  the 
limitations  of  this  RiUe. 

n.  SeIf-Regu]ator>'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  RtUe 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  and  is 
set  forth  in  Sections  A.  B.  and  C  below. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rale 
Change 

1 .  Purpose 

As  reflected  in  the  original  filing  and 
Amendment  Nos.  1,  2.  3,  and  4  thereto, 
the  proposed  rule  cihange  would 
establish  limited  exceptions  to  Rule  92 
that  permit  NYSE  member  organizations 
to  trade  along  with  their  customers 
when  liquidating  a  block  facilitation 
position,  hedging  a  previously 
established  facilitation  position,  or 
engaging  in  bona  fide  arbitrage  or  risk 
arbitrage.  Amendment  No.  4  to  the  filing 
proposed  to  extend  the  application  of 
Rule  92  to  trades  effected  by  an  NYSE 
member  or  member  organization  in 
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NYSE-Usted  securities,  even  if  such 
trades  occurred  on  other  market  centers 
(certain  exceptions  woiUd  be  provided 
to  over-the-counter  market  makers  and 
specialists  on  regional  exchanges). 

a.  Bona  Fide  Hedge  Exception 

The  Exchange  seeks  to  clarify  the 
proposed  exception  from  Rule  92  that 
would  allow  NYSE  members  or  member 
organizations  to  trade  along  with  a 
customer  in  the  same  security  when  the 
member  or  member  organization 
engages  in  proprietary  bona  fide  bedge 
transactions.  Under  the  proposal,  the 
creation  of  a  bona  fide  hedge  ("hedge") 
must  occur  so  close  in  time  to  the 
completion  of  the  transaction 
precipitating  such  hedge  that  the  hedge 
is  clearly  related.  A  hedge  will  be 
deemed  to  be  "clearly  related"  to  the 
transaction  precipitating  the  hedge  if 
either  the  first  or  last  transaction 
comprising  the  hedge  is  executed  on  the 
same  trade  date  as  the  transaction  that 
precipitates  such  hedge.  In  addition,  the 
size  of  the  hedge  must  be  conunensurate 
with  the  risk  it  offsets.  The  proposal 
also  requires  that  the  risk  to  t>e  offset 
must  result  from  a  position  acquired 
when  the  member  or  member 
organization  facilitated  a  customer's 
order.  Finally,  the  customer's  order  that 
the  NYSE  member  or  member 
organization  trades  along  with  must  be 
for  10.000  shares  or  more. 

The  proposal  also  would  permit 
NYSE  members  or  member 
organizations  to  modify  an  existing 
hedge  that  was  created  to  offset  a 
position  acquired  in  a  customer 
facilitation  transaction.  The  hedge,  as 
modified,  must  remain  commensurate 
with  the  risk  it  offsets,  and  the 
customer's  order  that  the  NYSE  member 
or  member  organizaHon  trades  along 
with  must  be  for  10.000  shares  or  mote. 

b.  Application  of  Rule  92  to  Other 
Market  Centers 

The  proposal  prohibite  NYSE 
members  or  member  organizations  firom 
entering  an  order  for  their  owm  or 
related  accounts  if  the  person  entering 
the  order  has  ^owledge  of  a  customer 
order  capable  of  execution  at  the  same 
price.  Under  Amendment  No.  4  to  the 
proposal,  this  prohibition  would  apply 
whether  the  trade  for  the  customer  or 
the  NYSE  member  or  member 
organization  occurred  on  the  Exchange 
or  any  other  market  center.  Amendment 
No.  4  provides  specific  guidelines  to 
help  determine  when  Rule  92  would 
apply  to  proprietary  or  agency  trades 
effected  on  another  market  center, 
including  situations  where  neither 
segment  nor  "leg"  of  a  customer 


facilitation  transaction  occurred  on  the 
Exchaiige. 

The  Exchange  seeks  to  further  revise 
the  proposed  application  of  Rule  92. 
Specifically,  the  Exchange  proposes  to 
apply  Rule  92  only  in  those  situations 
where  one  or  both  trades  (proprietary  or 
agency)  of  a  customer  facilitation 
transaction  are  effected  on  the  NYSE.  If 
neither  segment  of  a  customer 
facilitation  transaction  occius  on  the 
Exchange,  Rule  92  would  not  apply. 

c.  Bona  Fide  Errors 

The  proposal  also  would  permit 
NYSE  members  and  member 
organizations  to  trade  along  with 
customers  when  effecting  a  transaction 
to  correct  a  bona  fide  error. 

2.  Statutory  Basis 

The  Exchange  twiieves  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act"  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impe<Uments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  protect  investors  and 
the  public  interest.  The  Exchange  also 
believes  that  the  proposed  rule  change 
will  enable  NYSE  members  and  member 
organizations  to  add  depth  and  liquidity 
to  the  Exchange's  market,  and  help 
protect  investors  by  requiring  the 
express  permission  of  customers  in 
trading  along  situations. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self  Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW.  Washington.  DC  20549- 
0609.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  vmtten 
conmiunications  relating  to  the 
proposed  nUe  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  at  450  Fifth  street,  NW. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
34  and  should  be  submitted  by  (anuary 
10,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relsaa*  No.  34-42225;  RIe  No.  SR-NYSE- 
99-38] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  New  Yorit  Stock 
Exchange,  Inc.  to  Amend  Its  Minor 
Rule  Violation  Plan 

December  13. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  therexmdet.' 
notice  is  hereby  given  that  on 
September  2. 1999,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


Commission  ("SEC  "  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  On 
November  12,  1999  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
revise  the  "List  of  Exchange  Rule 
Violations  and  Fines  Applicable  Thereto 
Pursuant  to  NYSE  Rule  476A"  for 
imposition  of  fines  for  minor  violations 
of  rules  by  adding  to  the  List  failure  to 
comply  with  the  provisions  of  NYSE 
Rules  35.  345A  and  440A.''  In  addition. 
it  proposes  to  clarify  that  paragraph  (c) 
of  currently  listed  NYSE  Rule  472 
encompasses  telemarketing  scripts.  The 
Exchange  believes  it  is  appropriate  to 
make  the  failure  to  comply  with  the 
provisions  of  the  above-named  rules 
subject  to  the  possible  imposition  of  a 
fine  under  NYSE  Rule  476A  procedures. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

NYSE  Rule  476A  provides  that  the 
Exchange  may  impose  a  fine  (ranging 
from  S500  to  S2,500  for  individuals  and 
SI, 000  to  S5,000  for  member 
organizations)  on  any  member,  member 


•  15  U.S.C  78flb)(5). 


>  1?  CFR  200.3O-3(aK12l. 
'  ts  U.S.C  7Ss(bH>|. 
M7CFR2«).19l>-4. 


'  In  AmendmHnl  No.  1 .  the  Exchange  made 
lochnical  changes  lo  the  proposal.  See  lelter  from 
James  E.  Buck,  Senior  Vice  President  and  Secr^larv', 
NYSE,  rn  Richard  C  Slras&er,  Assistant  Director. 
Division  of  Marine!  Regulation.  Oimmisslon.  dated 
November  10,  1999  ("Aroflodmenl  No.  1"), 

*  In  1984.  the  Commission  adopted  amendments 
In  Rule  19d.l(c)  under  Ihe  Act  lo  allow  self- 
regulatory  otgaiuxalioas  lo  submit,  for  Commission 
approval,  plans  for  Ihe  abbrenated  reporting  of 
minor  rule  \inlatlons.  Sef  Securities  Exchange  Ad 
ReleueNo.  21013  (June  1.  19841,  49  FK  23828  Qune 
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organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules. 

The  purpose  of  the  NTOE  Rule  476A 
procedure  is  to  provide  for  a  meaningful 
sanction  for  a  rule  violation  when  the 
initiation  of  a  disciplinary  proceeding 
under  NYSE  Rule  476  would  be  more 
costly  and  time-consuming  than  would 
be  warranted  given  the  nature  of  the 
violation,  or  when  the  violation  calls  for 
a  stronger  regulatory  response  than  a 
cautionary  letter  would  convey.  NYSE 
Rule  476A  preserves  due  process  rights, 
identifies  those  rule  violations  which 
may  be  the  subject  of  stmimary  fines, 
and  includes  a  schedule  of  fines. 

The  Exchange  wishes  to  emphasize 
the  importance  it  places  upon 
compliance  with  the  rules  addressed  in 
this  filing.  Accordingly,  the  Exchange 
may.  upon  investigation,  determination 
that  a  violation  of  any  of  those  rules  is 
of  a  minor  nature  and  thus  properly 
addressed  by  the  procedures  aiiopted 
under  NYSE  Rule  476A.  However,  in 
those  instances  where  investigation 
reveals  a  more  serious  violation  of  these 
rules,  the  Exchange  is  prepared  to 
provide  an  appropriate  regulatory 
response  which  may  include  full 
disciplinary  procedures  available  under 
NYSE  Rule  476. 

In  SR-NYSE-84-27.5  which  initially 
set  forth  the  provisions  and  procedures 
of  NYSE  Rule  476A.  the  Exchange 
indicated  it  would  amend  the  list  of 
rules  from  time  to  time,  as  it  considered 
appropriate,  in  order  lo  phase-in  the 
implementation  of  tvTYSE  Rule  476A  as 
experience  with  it  was  gained. 

The  Exchange  is  seeking  approval  to 
add  to  the  List  of  Rules  subject  to 
possible  imposition  of  fines  under 
NYSE  Rule476A  procdures  failure  by 
members  or  member  organizations  to 
comply  with  the  provisions  of:  NYSE 
Rule  35  which  requires  that  employees 
of  members  and  member  organizations 
be  registered  with,  qualified  by,  and 
approved  by  the  Exchange  before  being 
admitted  to  the  Exchange  Floor;  NYSE 
Rule  345A  which  requires  ongoing 
compliance  with  Continuing  Education 
requirements;  and  NYSE  Ride  440A 
which  outlines  certain  telemarketing 
restrictions.  In  addition,  the  Exchange 
seeks  to  clarify  that  currently  listed 
NYSE  Rule  472(c),  which  addresses 
record  retention  requirements  of  certain 
public  communications,  encompasses 
telemarketing  scripts. 

The  following  outlines  the  proposed 
additions  to  the  476A  list  and  includes 


specific  examples  of  NYSE  Rule  476A 
violations; 

Ii)  NYSE  Rule  35  ('Floor  Employees  to 
be  Registered  "I 

•  Failure  of  a  Floor  employee  to  take 
reasonable  and  appropriate  steps  to 
register  virith,  become  qualified  by,  and 
approved  by  the  Exchange. 

•  Failure  of  a  member  or  member 
organization  to  ensure  that  an  employee 
admitted  lo  the  Floor  of  the  Exchange 
has  been  registered  with,  qualified  by. 
and  approved  by  the  Exchange.  Specific 
violations  may  include: 

(a)  Failure  of  a  member  or  member 
organization  to  submit  a  Floor 
employees'  Form  U-4  and/or  fingerprint 
card; 

(h)  Failure  of  a  member  or  member 
organization  to  ensure  thai  a  Floor 
employee  has  taken  and  passed 
appropriate  qualification  examinations 
and  tmdergone  required  training. 

For  example.  Trading  Assistants  (e.g., 
Pest  Clerks  and  Booth  Clerks)  are 
required  to  undergo  3  months  of 
training  and  must  take  and  pass  the 
Trading  Assistant  Qualification 
Examination  (Series  25)  prior  to 
performing  the  functions  of  a  Trading 
Assistant  on  the  Floor  of  the  Exchange 

(iiV  NYSE  Rule  345A  /'Continuing 
Education  For  Registered  Persons"! 

Regulatory  Element— Rule  345  Ala) 
NYSE  Rule  345A(a)  addresses  a 
member  or  member  organization's 
responsibilities  imder  the  Regulatory 
Element  of  the  Continuing  Education 
program.  The  Regulatory  Element 
requires  that  each  registered  person,  not 
otherwise  exempt  from  the  rule, 
complete  a  prescribed  computer-based 
training  session  within  1 20  days  of  the 
second  anniversary  of  their  initial 
registration  date  and  every  three  years 
thereafter.  Noncompliance  with 
Regulatory  Element  requirements  results 
in  an  individual's  registration  being 
deemed  ina<:tive  until  the  person  fulfills 
all  applicable  elements.  Members  and 
member  organizations  must  ensure  that 
such  persons  are  not  permitted  to 
engage  in.  or  be  compensated  for, 
ai::tivities  requiring  registration  during 
this  inactive  registration  period. 
Specific  violations  of  345A(a)  subject  lo 
penalty  unilcr  476A  include: 

•  Failure  of  a  registered  person  to 
complete  the  continuing  education 
requirements  prescribed  by  NYSE  Rule 
345A(a).'> 

•  Failureof  a  memberor  member 
organization  to  restrict  the  activities  of 
a  registered  person  who  fails  to  comply 
with  the  continuing  education 


'  .See  Securities  E3a:iiange  Ad  Release  No.  2 1688 
llanuary  25. 19851,  50  FR  S02S  (February  5. 1985). 


<*  .See  Amendment  No.  1.  supra  note  3 
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requirements  prescribed  by  NYSE  RiJe 

345A(a). 

Finn  Element— NYSE  Rule  34SA(b) 

NYSE  Rule  345A(b)  addresses  a 
member  or  member  organization's 
responsibilities  under  the  Firm  Element 
of  Ibe  Continuing  Education  program. 
The  Firm  Element  requires  that  each 
member  or  member  organization 
develop  an  analysis  of  their  training 
needs  and  develop  a  written  training 
plan,  evaluated  and  updated  annually, 
designed  to  enhance  the  securities 
kiiowiedge,  skill,  and  professionalism  of 
certain  "covered  registered  persons." 
"Covered  registered  persons"  include 
any  registered  person  who  has  direct 
contact  with  customers  in  the  conduct 
of  the  member's  or  member 
organization's  securities  sale,  trading  or 
investment  banking  activities,  and  the 
immediate  supervisors  of  such  persons. 
At  a  minimum,  the  plan  must  take  into 
consideration  the  member  or  member 
organization's  size,  organizational 
structure  and  scope  of  business 
activities,  as  well  as  registered  persons' 
Regulatorv  Element  performance. 

Specific  violations  of  NYSE  Rule 
345A(b)  subject  to  penalty  under  NYSE 
Rule  476A  include: 

•  Failure  of  a  "covered  registered 
person"  to  take  appropriate  and 
reasonable  steps  to  participate  in  a 
continuing  education  program  as 
prescribed  by  NYSE  Rule  34SA(b)  (Firm 
Element). 

•  Failure  of  a  member  or  member 
organization  to  adequately  ensure  that  a 
"covered  registered  person"  participates 
in  a  continiung  education  program 
prescribed  by  NYSE  Rule  345A(b). 

•  Failure  of  a  member  or  member 
organization  to  aimually  analyze  their 
training  needs  as  prescribed  by  NYSE 
Rule  345A(b|  and  to  update  their 
written  training  plan  accordingly. 

•  Failure  of  a  member  or  member 
organization  to  develop,  administer,  and 
maintain  appropriate  records  for  a 
written  training  plan  as  prescribed  by 
NYSE  Rule  345A(b). 

liii)  NYSE  Rule  440A  /"Telephone 
Solicitation") 

Violations  subject  to  the  provisions  of 
476A  would  include: 

•  Making  a  telephone  call  to  the 
residence  of  a  person  for  the  purpose  of 
soliciting  the  purchase  of  securities  or 
related  services  at  any  time  other  than 
between  8  a.m.  and  9  p.m.  local  time. 
[NYSE  Rule  440A(a)) 

•  Making  a  telephone  call  to  the 
residence  of  a  person  for  the  purpose  of 
soliciting  the  purchase  of  securities  or 
related  services  but  failing  to  promptly 
and  clearly  disclose  the  identity  of  the 


caller  and  member  organization,  the 
telephone  number  at  which  the  caller 
may  be  contacted,  and  the  purpose  of 
the" call.  [NYSE  Rule  440A(b)l 

•  Failure  of  a  member  or  member 
organization  to  make  and/ or  maintain  a 
centralized  list  of  persons  who  have 
informed  the  member,  member 
organization  or  any  employee  thereof, 
that  they  do  not  wish  to  receive 
telephone  solicitations.  (NYSE  Rule 
440A(d)| 

•  Failure  to  obtain  a  customer's 
express  written  authorization  on  a 
negotiable  instnmient  obtained  from  the 
customer  as  payment  for  the  purchase  of 
securities  and/or  to  maintain  such 
authorization  for  a  period  of  three  years. 
[NYSE  Rule  440 A(e)) 

(iv)  NYSE  Rule  472  ("Communications 
with  the  Public") 

NYSE  Rule  472(c).  which  is  Currently 
on  the  NYSE  Rule  476A  Violations  List, 
requires  that  certain  communications 
with  customers  or  the  public  be  retained 
in  accordance  with  NYSE  Rule  440 
("Books  and  Records").  This 
requirement  encompasses  telemarketing 
scripts. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  will  advance  the 
objectives  of  Section  6(b)(6)  of  the  Act ' 
in  that  it  will  provide  a  procedure 
whereby  member  organizations  can  be 
"appropriately  disciplined"  in  those 
instances  where  a  rule  violation  is 
minor  in  nature,  but  a  sanction  more 
serious  than  a  warning  or  a  cautionary 
letter  is  appropriate.  'The  proposed  rule 
change  provides  a  fair  procedure  for 
imposing  such  sanctions,  in  accordance 
with  the  requirements  of  Sections 
6(b)(7)'  and  6(d)(1)'  of  the  Act. 

8.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


'  15  U.S.C.  7Bflb)(6). 
•  15  U.S.C.  7B(b)(7). 
•15  U.S.C.  78f(dHll. 


m.  Date  of  ECEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Ck)mmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-g9-38  and  should  be 
submitted  by  January  10,  2000. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
audbority.'" 

Mwgarel  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  99-32820  Filed  12-17-99;  8:45  ami 
BIUINO  CODE  1010-01-11 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activltlee:  Cocninent  Request 

In  compliance  with  Pub.  L.  104-13, 
the  Paperwork  Reduction  Act  of  1995, 
SSA  is  providing  notice  of  its 


information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information:  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity:  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  information  collections  Ustetf 
below  have  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  after  this  publication. 
You  can  obtain  a  copy  of  the  OMB 
clearance  packages  by  calling  the  SSA 
Reports  Clearance  Ofiicer  on  (410)  965- 
4145.  or  by  writing  to  him. 


1.  Worker's  Compensation  Letter 
(SSA-L1708),  Worker  Compensation 
Questionnaire  (SSA-1708)--O960-NEW. 
A  review  of  SSA  records  revealed  that 
beneficiaries  receiving  disability 
benefits,  who  were  first  placed  in 
worker's  compensation  offset,  have  an 
extremely  high  potential  for  payment 
error,  because  an  increase  in  or 
expiration  of  worker's  compensation 
was  not  reported  for/by  such 
beneficiaries.  Therefore,  SSA  is 
proposing  to  test  a  new  form  that 
collects  information  on  changes  in  WC 
status.  The  information  collected  will  be 
used  to  evaluate  whether  this  is  an 
effective  method  of  detecting  changes  in 
workers  compensation  payments  and 
determining  payment  accuracy.  The 
respondents  are  a  random  sample  of 
beneficiaries  receiving  disability 
benefits  with  workers  compensation 
offset. 

Number  of  Respondents:  200. 

Frequency  of  Response:  1. 


Average  Burden  Per  Response:  10 
minutes. 

Estimated  Armual  Burden:  33  hours. 

2.  Payee  Interview  (SSA-835). 
Beneficiar)'  Interview  (SSA-636). 
Custodian  Interview  (SSA-837)--0960- 
0588.  SSA  is  conducting  a  three-tier 
review  process  of  the  representative 
payee  program.  As  part  of  this  review 
process.  SSA  will  conduct  interviews 
with  title  II  Disability  Insurance  and 
title  XVI  Supplemental  Security  Income 
recipients  and  their  representative 
payees.  The  information  obtained  on  the 
interview  forms  will  be  used  to  assess 
the  effectiveness  of  the  policies  and 
procedures  that  govern  the 
postentitlement  selection  and 
appointment  of  the  approximately  7 
million  payees  in  the  title  II  and  title 
XVI  programs. 


SSA-83S 


Number  of  Respondents 

Frequency  of  Response  

Average  Burden  Per  Response  (Mtnutos) 
Eslimated  Annual  Burden  (Hours) 


1,000 

1 

20 
333 


SSA-e36 


500 

1 

IS 
12S 


SSA-e37 


190 

1 

10 

32 


'°  17  CFR  200.30-3(aK12). 


[SSA  Address) 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
BritJcenkamp,  6401  Security  Blvd..  1- 
A-21  Operations  BIdg..  Baltimore. 
MD  21235. 

(OMB  Address) 

Office  of  Management  and  Budget. 
OIRA.  Attn:  OMB  Desk  Officer  for 
SSA,  New  Executive  Office  Building, 
Room  10230,  725  17th  St..  NW. 
Washington,  DC.  20503. 
Dated:  Decemtier  14.  1999. 

Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration 
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DEPARTMENT  OF  STATE 

[Public  Notice  3178] 

New  Conservation  Measures  for 
Antarctic  Fishing  Under  the  Auspices 
of  CCAMLR 

ACTKM:  Notice. 

SUMMARY:  At  iu  Eighteenth  Meeting  in 
Hobart.  Tasmania,  October  25  to 
November  5, 1999,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 


Living  Resources  (CCAMLR).  of  which 
the  United  States  is  a  member,  adopted 
conservation  measures,  pending 
countries'  approval,  pertaining  to 
fishing  in  the  CCAMLR  Convention 
Area  in  Antarctic  waters.  All  the 
measures  were  agreed  upon  in 
accordance  with  Article  DC  of  the 
Convention  for  the  Conservation  of 
Antarctic  Marine  Li\'ing  Resources.  A 
key  result  was  the  adoption  of  a 
conservation  measure  which  provides 
for  a  comprehensive  catch 
documentation  scheme  for  the 
potentially  threatened  toothfish.  Other 
measures  adopted  restrict  overall 
catches  of  certain  species  of  fish  and 
crabs,  restrict  fishing  in  certain  areas, 
specify  inspection  obligations 
supporting  the  Catch  Documentation 
Scheme  of  Contracting  Parties,  and 
promote  compliance  with  CCAMLR 
measures  by  non-Contracting  Party 
vessels.  This  notice  includes  the  full 
text  of  the  conservation  measures 
adopted  at  the  eighteenth  meeting  of 
CCAMLR.  For  all  of  the  Conservation 
Measures  in  force,  .see  the  CCAMLR 
website  (www.ccamlr.org).  This  notice, 
therefore,  together  with  the  U.S. 
regulations  referenced  under  the 
Supplementary  Information  provides  a 
comprehensive  register  of  all  current 
U.S.  obUgations  under  CCAMLR. 


DATES:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  submit  written 
comments  on  or  before  January  19.  * 

2000 

FOR  FURTHER  MFORMATION  CONTACT: 
Erica  Keen  Thomas,  Office  of  Oceans 
Affairs  (OES/OA),  Room  5805, 
Department  of  State,  Washington,  DC 
20520:  202-647-3262. 

SUPf^LEMENTARY  mFOflMATION: 
Individuals  interested  in  CCAMLR 
should  also  see  15  CFR  Chapter  III— 
International  Fishing  and  Related 
Activities,  Part  300 — International 
Fishing  Regulations,  Subpart  A— 
General;  Subpart  B — High  Seas 
Fisheries:  and  Subpart  G — Antarctic 
Marine  Living  Resources,  for  other 
regulaton,'  measures  related  to 
conservation  and  management  in  the 
CCAMLR  Convention  area.  Subpart  B 
notes  the  requirements  for  high  seas 
fishing  vessel  licensing.  Subparts  A  and 
G  describe  the  process  for  regulating 
U.S.  fishing  in  the  CCAMLR  Convention 
area  and  contain  the  text  of  CCAMLR 
Conservation  Measures  that  are  not 
expected  to  change  from  year  to  year. 
The  regulations  in  Subparts  A  and  G 
include  sections  on:  Purpose  and  scope: 
Definitions;  Relationship  to  other 
treaties,  conventions,  laws,  and 
regulations;  Procedure  for  according 
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protection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites:  Scientific 
Research:  Initiating  a  new  fi.shBry; 
Exploratory  fisheries:  Reporting  and 
reconUkSeping  requirements:  Vessel  and 
gear  identification:  Gear  disposal:  Mesh 
Size:  Harvesting  permits:  Import 
permits:  Appointment  of  a  designated 
representative:  Prohibitions:  Facilitatioo 
of  enforcement  and  inspection;  and 
Penalties. 

Conservation  Measures  Remaining  in 
Force:  The  Commission  agreed  that  the 
Conservation  Measures  2/III.  3/rV,  4/V, 
5/V,  6/V.  7/V,  18/Xin,  19/IX,  29/XVl, 
31/X,  32/X,  40/X.  45/XIV,  51/Xn.  61/ 
XU,  62/XI,  63/XV.  64/Xn.  65/Xn,  72/ 

xvn.  73/xvn,  95/xiv,  loe/xv,  iis/ 
xvn,  119/xvn.  121/xvi,  122/xvi,  129/ 

XVl,  146/XVn,  148/XVIl  and  160/XVn 
should  remain  in  force  as  they  stand. 
For  the  text  of  CCAMLR  Conservation 
Measures  remaining  in  force,  see  61  FR 
66723,  dated  December  18,  1996,  63  FR 
5587.  dated  February  3, 1998  and  63  FR 
300  dated  December  22,  1998. 

New  Conservation  Measures:  At  its 
Eighteenth  Annual  Meeting  in  Hobart, 
Tasmania.  Octot)er  25  to  November  5, 
1999.  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR)  revised  several  of 
its  previously  adopted  Conservation 
Measures  adopted  new  measures.  The 
new  and  revised  measures  follow: 

Conservation  Measures  adopted  at 
CCAMLR-XVm: 

Conservation  Measure  147/XVin ' — 
Provisions  To  Ensure  Compliance  With 
CCAMLR  Conservation  Measures  by 
Vessels,  Including  Cooperation  Between 
Contracting  Parties 

1.  Contracting  Parties  shall  undertake 
inspections  of  those  fishing  vessels  that 
intend  to  land  or  tranship  Dissostichus 
spp.  at  their  ports.  The  inspection  shall 
be  for  the  purpose  of  determining  that 
the  catch  to  be  unloaded  or  transhipped 
is  accompanied  by  the  Dissostichus 
catch  document  required  by 
Conservation  Measure  170/XVin.  that 
the  catch  agrees  with  the  information 
recorded  on  the  document  and,  if  the 
vessel  carried  out  harvesting  activities 
in  the  Convention  Area,  that  these 
activities  were  carried  out  in  accordance 
with  CCAMLR  conservation  measures. 

2.  To  facilitate  these  inspections. 
Contracting  Parties  shall  require  vessels 
to  provide  advance  notice  of  their  entry 
into  port.  The  inspection  shall  be 
conducted  within  48  hours  of  port  entry 
and  shall  be  carried  out  in  an 
expeditious  fashion.  It  shall  impose  no 
undue  burdens  on  the  vessel  or  its  crew, 
and  shall  be  guided  by  the  relevant 
provisions  of  the  CCAMLR  System  of 
Inspection. 


3.  In  the  event  that  there  is  evidence 
that  the  vessel  has  Bshed  in 
contravention  of  the  CCAMLR 
conservation  measures,  the  catch  shall 
not  be  landed  or  transhipped.  The 
Contracting  Party  will  inh>nn  the  Flag 
State  of  the  vessel  of  its  inspection 
findings  and  will  cooperate  with  the 
Flag  State  in  taking  such  appropriate 
action  as  is  required  to  investigate  the 
alleged  infringement,  and.  if  necessary, 
apply  appropriate  sanctions  in 
accordance  with  national  legislation. 

^  Except  for  waters  ad}acent  to  the  Kerguelen 
and  Croztil  Islands. 

Conservation  Measure  ISO/XvUI — 
Experimental  Harvest  Regime  for  the 
Crab  Fishery  in  Statistical  Subaiea  48.3 
for  the  1999/2000  Season 

The  following  measures  apply  to  all 
crab  fishing  within  Statistical  Subaiea 
48.3  for  the  1999/2000  fishing  season. 
Every  vessel  participating  in  the  crab 
fishery  in  Statistical  Subarea  48.3  shall 
conduct  fishing  operations  in 
accordance  with  an  experimental 
harvest  regime  as  outlined  below: 

1 .  Vessels  shall  conduct  the 
experimental  harvest  regime  in  the 
1999/2000  season  at  the  start  of  their 
first  season  of  participation  in  the  crab 
fishery  and  the  following  conditions 
shall  apply: 

(i)  every  vessel  when  undertaking  an 
experimental  harvesting  regime  shall 
expend  its  first  200  000  pot  hours  of 
effort  within  a  total  area  delineated  by 
twelve  blocks  of  0.5°  latitude  by  1.0° 
longitude.  For  the  purposes  of  this 
conservation  measure,  these  blocks  shall 
be  numbered  A  to  L.  In  Annex  ISO/A, 
the  blocks  are  illustrated  (Figure  1),  and 
the  geographic  position  is  denoted  by 
the  coordinates  of  the  northeast  comer 
of  the  block.  For  each  string,  pot  hours 
shall  be  calculated  by  taking  the  total 
number  of  pots  on  the  string  and 
multiplying  that  number  by  the  soak 
time  (in  hours)  for  that  string.  Soak  time 
shall  be  defined  for  each  string  as  the 
time  between  start  of  setting  and  start  of 
hauling: 

(ii)  vessels  shall  not  fish  outside  the 
area  delineated  by  the  0.5°  latitude  by 
1.0°  longitude  blocks  prior  to 
completing  the  experimental  harvesting 
regime: 

(iii)  vessels  shall  not  expend  more 
than  30,000  pot  hours  in  any  single 
block  of  0.5°  latitude  by  1.0°  longitude: 

(iv)  if  a  vessel  returns  to  port  before 
it  has  expended  200,000  pot  hours  in 
the  experimental  harvesting  regime  the 
remaining  pot  hours  shall  be  expended 
before  it  can  be  considered  that  the 
vessel  has  completed  the  experimental 
harvesting  regime:  and 


(v)  after  completing  200,000  pot  hours 
of  exparimental  fishing,  it  shall  be 
considered  that  vessels  have  completed 
the  experimental  harvesting  regime  they 
shall  be  permitted  to  commence  fishing 
in  a  normal  fashion. 

2.  Data  collected  during  the 
experimental  harvest  regime  up  to  30 
June  2(X)0  shall  be  submitted  to 
CCAMLR  by  31  August  2000. 

3.  Normal  fishing  operations  shall  be 
conducted  in  accordance  with  the 
regulations  set  out  in  Conservation 
Measure  181/XVni. 

4.  For  the  purposes  of  implementing 
nonnal  fishing  operations  after 
completion  of  the  experimental  harvest 
regime,  the  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  61/XIl  shall 
apply. 

5.  Vessels  that  complete  experimental 
harvest  regime  shall  not  be  required  to 
conduct  experimental  fishing  in  future 
seasons.  However,  these  vessels  shall 
abide  by  the  guidelines  set  forth  in 
Conservation  Measure  181/XVIIl. 

6.  Fishing  vessels  shall  participate  in 
the  experimental  harvest  regime 
independently  (i.e.  vessels  may  not 
cooperate  to  complete  phases  of  the 
experiment). 

7.  Crabs  taken  by  any  vessel  for 
research  purposes  will  be  considered  as 
pari  of  any  catch  limits  in  force  for  each 
species  taken,  and  shall  be  reported  to 
CCAMLR  as  part  of  the  annual 
STATLANT  returns. 

8.  All  vessels  participating  in  the 
experimental  harvest  regime  shall  cany 
at  least  one  scientific  observer  on  board 
during  all  fishing  activities. 

Annex  150/A 

Locations  of  Fishing  Area*  for  the 
Experimental  Harvest  Regime  of  the 
Exploratory  Crab  Fishery 

Conservation  Measure  1 70/XVUI — Catch 
Documentation  Scheme  for  Dissostichus 
spp. 

The  Commission, 

Concerned  that  illegal,  unregulated 
and  unreported  (lUU)  fishing  for 
Oi'ssostjc/ius  spp.  in  the  Convention 
Area  threatens  serious  depletion  of 
populations  of  Dissostichus  spp.. 

Aware  that  lUU  fishing  involves 
significant  by-catch  of  some  Antarctic 
species,  including  endangered  albatross. 

Noting  that  lUU  fishing  is 
inconsistent  with  the  objective  of  the 
Convention  and  undermines  the 
effectiveness  of  CCAMLR  conservation 
measures. 

Underlining  the  responsibilities  of 
Flag  States  to  ensure  that  their  vessels 
conduct  their  fishing  activities  in  a 
responsible  manner. 


Mindful  of  the  rights  and  obligations 
of  Port  States  to  promote  the 
effectiveness  of  regional  fishery 
conservation  measures. 

Aware  that  lUU  fishing  reflects  the 
high  value  of,  and  resulting  expansion 
in  markets  for  and  international  trade 
in.  Dissostichus  spp.. 

Recalling  that  Contracting  Parties 
have  agreed  to  introduce  classification 
codes  for  Dissostichus  spp.  at  a  national 
level. 

Recognising  that  the  implementation 
of  a  Catch  Documentation  Scheme  for 
Dissostichus  spp.  will  provide  the 
Commission  with  essential  information 
necessary  to  provide  the  precautionary' 
management  objectives  of  the 
Convention, 

Committed  to  take  steps,  consistent 
with  international  law,  to  identify  the 
origins  of  Dissostichus  spp.  entering  the 
markets  of  Contracting  Parties  and  to 
determine  whether  Dissostichus  spp. 
harvested  in  the  Convention  Area  that  is 
imported  into  their  territories  was 
caught  in  a  manner  consistent  with 
CCAMLR  conservation  measures. 

Wishing  to  reinforce  the  conservation 
measures  already  adopted  by  the 
Commission  with  respect  to 
Dissostichus  spp., 

Inviting  non-Contracting  Parties 
whose  vessels  fish  for  Dissostichus  spp. 
to  participate  in  the  Catch 
Documentation  Scheme  for  Dissostichus 
spp.,  hereby  adopts  the  following 
conservation  measure  in  accordance 
with  Article  IX  of  the  Convention: 

1.  Each  Contracting  Party  shall  take 
steps  to  identify  the  origin  of 
Dissostichus  spp.  imported  into  or 
exported  from  its  territories  and  to 
determine  whether  Dissostichus  spp. 
harvested  in  the  Convention  Area  that  is 
imported  into  or  exported  from  its 
territories  was  caught  in  a  manner 
consistent  with  CC/VMLR  conservation 
measures. 

2.  Each  Contracting  Party  shall  require 
that  each  of  its  flag  vessels  authorised  to 
engage  in  harvesting  of  Dissostichus 
eleginoides  and/or  Dissostichus 
mawsoni  complete  a  Dissostichus  catch 
document  for  the  catch  landed  or 
transhipped  on  each  occasion  that  it 
lands  or  tranships  Dissostichus  spp. 

3.  Each  Contracting  Party  shall  require 
that  each  landing  of  Dissostichus  spp.  at 
its  ports  and  each  transhipment  of 
Dissostichus  spp.  to  its  vessels  be 
accompanied  by  a  completed 
Dissostichus  catch  document. 

4.  Each  Contracting  Party  shall 
provide  Dissostichus  catch  document 
forms  to  each  of  its  flag  vessels 
authorised  to  harvest  Dissostichus  spp. 
and  only  to  those  vessels. 


5.  A  non-Contracting  Party  seeking  to 
cooperate  with  CCAMLR  by 
participating  in  this  Scheme  may  issue 
Dissostichus  catch  document  forms  to 
any  of  its  flag  vessels  that  intend  to 
harvest  Dissostichus  spp. 

6.  The  Dissost/c/i us  catch  document 
shall  include  the  following  information: 

(i)  the  name,  address,  telephone  and 
fax  niunbers  of  the  issuing  authorit\': 

(ii)  the  name,  home  port,  national 
registry  number,  and  call  sign  of  the 
vessel  and.  if  applicable,  iu  Lloyd's 
registration  number: 

(iii)  the  number  of  the  licence  or 
permit  issued  to  the  vessel,  as 
applicable: 

(iv)  the  weight  of  each  Dissostichus 
species  landed  or  transhipped  by 
product  type,  and 

(a)  by  CCAMLR  statistical  subarea  or 
division  if  caught  in  the  Convention 
Area:  and/or 

(b)  by  FAO  statistical  area,  subarea  or 
division  if  caught  outside  the 
Convention  Area: 

(v)  the  dates  within  which  the  catch 
was  taken: 

(vi)  the  date  and  the  port  at  which  the 
catch  was  landed  or  the  dale  and  the 
vessel,  its  flag  and  national  registry 
number,  to  which  the  catch  was 
transhipped:  and 

(vii)  the  name,  address,  telephone  and 
fax  numbers  of  the  receiver  or  receivers 
of  the  catch  and  the  amount  of  each 
species  and  product  type  received. 

7.  Procedures  for  completing 
Dissostichus  catch  documents  in  respecl 
of  vessels  are  set  forth  in  paragraphs  A] 
to  AlO  of  Aimex  1 70/A  to  this  measure. 
A  sample  catch  doctmient  is  attached  to 
the  annex. 

8.  Each  Contracting  Party  shall  require 
that  each  shipment  of  DissosOcTi us  spp. 
imported  into  its  territory  be 
accompanied  by  the  export-validated 
Dissostichus  catch  document  or 
documents  that  account  for  all  the 
Dissostichus  spp.  contained  in  the 
shipment. 

9.  An  export-validated  Dissostichus 
catch  document  issued  in  respect  of  a 
vessel  is  one  that: 

(a)  includes  all  relevant  information 
and  signatures  provided  in  accordance 
with  paragraphs  Al  to  All  of  Annex 

1 70/A  to  this  measure:  and 

(b)  includes  a  signed  and  stamped 
certification  by  a  responsible  official  of 
the  exporting  State  of  the  accuracy  of 
the  information  contained  in  the 
document. 

10.  Each  Contracting  Party  shall 
ensure  that  its  customs  authorities  or 
other  appropriate  officials  request  and 
examine  the  import  documentation  of 
each  shipment  of  Dissostichus  spp. 
imported  into  its  territory  to  veri^  that 


it  includes  the  export-validated 
Dissostichus  catch  document  or 
documents  that  account  for  all  the 
Dissostichus  spp  contained  in  the 
shipment.  These  officials  may  also 
examine  the  content  of  any  shipment  lo 
verify  the  information  contains]  in  the 
catch  document  or  documents. 

11.  If.  as  a  result  of  an  e.\aminatioo 
referred  to  in  paragraph  10  above,  a 
question  arises  regarding  the 
information  contained  in  a  Dissostichus 
catch  document,  the  exporting  State 
whose  national  authority  validated  the 
document  and,  as  appropriate,  the  Flag 
State  whose  vessel  completed  the 
document  are  called  on  to  cooperate 
with  the  importing  Stale  with  a  x'lew  lo 
resolving  such  question. 

12.  Each  Contracting  Party  shall 
provide  copies  quarterly  lo  the 
CCAMLR  Secretariat  of  all  export- 
validated  Dissostichus  catch  documents 
thai  il  issued  from  and  received  into  its 
territory  and  shall  report  annually  to  the 
Secretariat  data,  drawn  from 
Dissostichus  catch  documents,  on  the 
origin  and  amount  of  Dissostichus  spp 
exported  from  and  imported  into  its 
territory. 

13.  Each  Contracting  Party,  and  any 
non-Contracting  Party  Ihal  issues 
Dissostichus  catch  documents  in  respecl 
of  its  flag  vessels  in  accordance  with 
paragraph  5.  shall  inform  the  CCAMLR 
Secretarial  of  the  national  authority  or 
authorities  (including  names,  addresses, 
fax  numbers  and  email  addresses) 
responsible  for  issuing  and  validating 
Dissostichus  catch  documents. 

14.  Notwithstanding  the  above,  any 
Contracting  Party  may  require 
additional  verification  of  catch 
docimients,  including  inter  alia  the  use 
of  VMS,  in  respect  of  catches  by  its  flag 
vessels  outside  the  Convention  Area, 
when  landed  al  and  exported  from  its 
territory. 

ANNEX  1 70/A 

Al.  Each  Flag  Stale  shall  ensure  thai 
each  Dissostichus  catch  document  form 
Ihal  il  issues  includes  a  specific 
identiScation  ntunber  consisting  of: 

(i)  a  four-digit  number,  consisting  of 
the  two-digit  International  Standards 
Organization  (ISO)  country  code  plus 
the  last  two  digits  of  the  year  for  which 
the  form  is  issued:  and 

(ii)  a  three-digit  sequence  number 
(begirming  with  001 )  to  denote  the  order 
in  which  catch  document  forms  are 
issued. 

It  shall  also  enter  on  each  Dissostichus 
catch  document  form  the  number  as 
appropriate  of  the  licence  or  permit 
issued  to  the  vessel. 

A2.  The  master  of  a  vessel  which  has 
been  issued  a  Dissostichus  catch 
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document  form  or  forms  shall  adhere  to 
the  following  procedures  prior  to  each 
landing  or  transhipment  of  Dissostichus 
spp.: 

li)  the  master  shall  ensure  thai  the 
information  specified  in  paragraph  6  of 
this  conservation  measure  is  accurately 
recorded  on  the  Dissostichus  catch 
document  form; 

(ii)  if  a  landing  or  transhipment 
includes  catch  of  both  Dissostichus  spp.. 
the  master  shall  record  on  the 
Dissostichus  catch  document  form  the 
total  amount  of  the  catch  landed  or 
transhipped  by  weight  of  each  species; 

(iiij  if  a  laiuing  or  transhipment 
includes  catch  of  Dissostichus  spp. 
taken  from  diSerenI  statistical  subareas 
and/or  divisions,  the  master  shall  record 
on  the  Dissostichus  catch  document 
form  the  amount  of  the  catch  by  weight 
of  each  species  taken  from  each 
statistical  subarea  and/or  division; 

(iv)  the  master  shall  convey  to  the 
Flag  State  of  the  vessel  by  the  most 
rapid  electronic  means  available,  the 
Dissostichus  catch  doctunent  number, 
the  trip  start  date,  the  species, 
processing  type  or  types,  the  net  landed 
weight  and  the  area  or  areas  of  the 
catch,  the  date  of  landing  or 
transhipment  and  the  port  and  cotintry 
of  landing  or  vessel  of  transhipment  and 
shall  request  from  the  Flag  State,  a  Flag 
State  confirmation  number: 

A3.  If  the  Flag  State  determines  that 
the  catch  landed  or  transhipped  as 
reported  by  the  vessel  is  consistent  with 
its  authorisation  to  fish,  it  shall  convey 
a  unique  Flag  State  confirmation 
number  to  the  master  by  the  most  rapid 
electronic  means  available. 

A4.  The  master  shall  enter  the  Flag 
State  confirmation  number  on  the 
Dissostichus  catch  dociunent  form. 

AS.  The  master  of  a  vessel  that  has 
been  issued  a  Dissostichus  catch 
document  form  or  forms  shall  adhere  to 
the  following  procedures  immediately 
after  each  landing  or  transhipment  of 
Dissostichus  spp.: 

(i)  in  the  case  of  a  transhipment,  the 
master  shall  confirm  the  transhipment 
by  obtaining  the  signature  on  the 
Dissostichus  catch  document  of  the 
master  of  the  vessel  to  which  the  catch 
is  transferred; 

(iij  in  the  case  of  a  landing,  the  master 
shall  confirm  the  landing  by  obtaining 
the  signature  on  the  Dissostichus  catch 
dociunent  of  a  responsible  official  at  the 
port  of  landing; 

(iii)  in  the  case  of  a  landing,  the 
master  shall  also  obtain  the  signature  on 
the  Dissostichus  catch  document  of  the 
individual  that  receives  the  catch  at  the 
port  of  landing;  and 

(iv)  in  the  event  that  the  catch  is 
divided  upon  landing,  the  master  shall 


present  a  copy  of  the  Dissostichus  catch 
document  to  each  individual  that 
receives  a  part  of  the  catch  at  the  port 
of  landing,  record  on  that  copy  of  the 
catch  document  the  amount  and  origin 
of  the  catch  received  by  that  individual 
and  obtain  the  signature  of  that 
individual. 

A6.  In  respect  of  each  landing  or 
transhipment,  the  master  shall  sign  and 
convey  by  the  most  rapid  electronic 
means  available  a  copy.  or.  if  the  catch 
landed  was  divided,  copies,  of  the 
signed  Dissostichus  catch  document  to 
the  Flag  State  of  the  vessel  and  shall 
provide  a  copy  of  the  relevant  doctunent 
to  each  recipient  of  the  catch. 

A7.  The  Flag  State  of  the  vessel  shall 
immediately  convey  by  the  most  rapid 
electronic  means  available  a  copy  or.  if 
the  catch  was  divided,  copies,  of  the 
signed  Dissostichus  catch  document  to 
the  CCAMLR  Secretariat  to  be  made 
available  by  the  next  working  day  to  all 
Contraciing  Parties. 

AB.  The  master  shall  retain  the 
original  copies  of  the  signed 
Dissostichus  catch  document  or 
documents  and  return  them  to  the  Flag 
State  no  later  than  one  month  after  the 
end  of  the  fishing  season. 

A9.  The  master  of  a  vessel  to  which 
catch  has  been  transhipped  (receiving 
vessel)  shall  adhere  to  the  following 
procedures  immediately  after  landing  of 
such  catch  in  order  to  complete  each 
Dissostichus  catch  document  received 
from  transhipping  vessels; 

(i)  the  master  of  the  receiving  vessel 
shall  confirm  the  landing  by  obtaining 
the  signature  on  the  Dissostichus  catch 
document  of  a  responsible  official  at  the 
port  of  landing; 

(ii)  the  master  of  the  receiving  vessel 
shall  also  obtain  the  signature  on  the 
Dissostichus  catch  document  of  the 
individual  that  receives  the  catch  at  the 
port  of  landing;  and 

(iii)  in  the  event  that  the  catch  is 
divided  upon  landing,  the  master  of  the 
receiving  vessel  shall  present  a  copy  of 
the  Dissostichus  catch  document  to  each 
individual  that  receives  a  part  of  the 
catch  at  the  port  of  landing,  record  on 
that  copy  of  the  catch  document  the 
amount  and  origin  of  the  catch  received 
by  that  individual  and  obtain  the 
signattire  of  that  individual. 

.MO.  In  respect  of  each  landing  of 
transhipped  catch,  the  master  of  the 
receiving  vessel  shall  sign  and  convey 
by  the  most  rapid  electronic  means 
available  a  copy  of  all  the  Dissostichus 
catch  documents,  or  if  the  catch  was 
divided,  copies,  of  all  the  Dissostichus 
catch  documents,  to  the  Flag  State(s) 
that  issued  the  Dissostichus  catch 
document,  and  shall  provide  a  copy  of 
the  relevant  dociunent  to  each  recipient 


of  the  catch.  The  Flag  Slate  of  the  vessel 
shall  immediately  convey  by  the  most 
rapid  electronic  means  available  a  copy 
of  the  document  to  the  CCAMLR 
Secretariat  to  be  made  available  by  the 
next  working  day  to  all  Contracting 
Parties. 

All.  For  each  shipment  of 
Dissostichus  spp.  to  be  exported  from 
the  country  of  landing,  the  exporter 
shall  adhere  to  the  following  procedures 
to  obtain  the  necessary  export  validation 
of  the  Dissostichus  catch  document  or 
documents  that  ace  mnt  for  all  the 
Dissostichus  spp.  contained  in  the 
shipment: 

(i)  the  exporter  shall  enter  on  each 
Dissostichus  catch  document  the 
amount  of  each  Dissostichus  spp. 
reported  on  the  document  that  is 
contained  in  the  shipment;  '> 

(ii)  the  exporier  shall  enter  on  each 
Dissostichus  catch  document  the  name 
and  address  of  the  imporier  of  the 
shipment  and  the  point  of  import; 

(iii)  the  exporter  shall  enter  on  each 
Dissostichus  catch  document  the 
exporter's  name  and  address,  and  shall 
sign  the  document;  and 

(iv)  the  exporter  shall  obtain 
validation  of  Dissostichus  catch 
doctunent  by  the  responsible  authority 
of  the  exporting  State. 

A12.  In  the  case  of  re-export,  the  re- 
exporter  shall  adhere  to  the  following 
procedures  to  obtain  the  necessary  re- 
export validation  of  the  Dissostichus 
catch  document  or  documents  that 
account  for  all  the  Dissostichus  spp. 
contained  in  the  shipment; 

(i)  the  re-exporter  shall  supply  details 
of  the  net  weight  of  product  of  all 
species  to  be  re-exported,  together  with 
the  Dissostichus  catch  dociunent 
number  to  which  each  species  and 
product  relates; 

(ii)  the  re-exporter  shall  supply  the 
name  and  address  of  the  importer  of  the 
shipment,  the  point  of  import  and  the 
name  and  address  of  the  exporter, 

(iii)  the  re-exporter  shall  obtain 
validation  of  the  above  details  by  the 
responsible  authority  of  the  exporting 
State. 

An  example  form  for  re-export  is 
attached  to  this  annex. 

Conservation  Measure  171/xviIi — 
Prohibition  of  Directed  I'isheryon 
Gobionotothen  Gibberifrona, 
Chaenocephalus  Aceratus, 
Pseudochaenichthys  Georgianus, 
Lepidonotothen  Squamifrons  and 
Patagonotothen  Gurttheri  in  Statistical 
Subarea  48.3 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
7/V: 


Directed  fishing  on  Gobionotothen 
gibberifrons,  Chaenocephalus  aceratus, 
Pseudochaenichthys  georgianus, 
Lepidonotothen  squamifrons  and 
Patagonotothen  guntheri  in  Statistical 
Subarea  48.3  is  prohibited  imtil  a 
decision  that  the  fishery  be  reopened  is 
made  by  the  Commission  based  on  the 
advice  of  the  Scientific  Committee. 

Conservation  Measure  1 72/xviii ' — 
Prohibition  on  Directed  Fishing  for 
Dissostichus  Spp.  Except  in  Accordance 
with  Specific  Conservation  Measures  in 
the  1999/2000  Season 

The  Commission, 

Concerned  to  ensure  the  regulation  of 
directed  fishing  for  Dissostichus  spp.  in 
all  statistical  areas  and  subareas  in  the 
Convention  Area,  and 

Noting  that  conservation  measures  in 
respect  of  the  regulation  ot  Dissostichus 
spp.  have  been  agreed  for  all  areas 
except  Statistical  Subareas  48.5  and  88.3 
and  Statistical  Divisions  58.4.1  (east  of 
90°  E)  and  58.5.1  and  longline  fishing 
areas  in  Statistical  Division  5B.5.2, 
hereby  adopts  the  following 
conservation  measure  in  accordance 
with  Article  K  of  the  Convention: 

Directed  fishing  for  Dissostichus  spp. 
in  Statistical  Subareas  48,5  and  88.3, 
and  Statistical  Divisions  58.4.1  (east  of 
90°E)  and  58.5.1  is  prohibited  from  1 
December  1999  to  30  November  2000. 
Directed  fishing  by  longlining  in 
Statistical  Division  58.5.2  is  prohibited 
from  1  December  1999  to  30  November 
2000. 

<  Except  in  waters  adjacent  to  the  Kerguelen 
Islands. 

Minimisation  of  the  Incidental 
Mortality  of  Seabirds  and  Marine 
Mammals  in  the  Course  of  Trawl 
Fishing  in  the  Convention  Area 

Conservation  Measure  1 73/XVW ' 

The  Commission, 

Noting  the  need  to  reduce  the 
incidental  mortality  of  or  injury  to 
seabirds  and  marine  marmnals  from 
fishing  operations. 

Adopts  the  following  measures  to 
reduce  the  incidental  mortality  of  or 
injury  to  seabirds  and  marine  mammals 
during  trawl  fishing. 

1.  The  use  of  net  monitor  cables  on 
vessels  in  the  CCAMLR  Convention 
Area  is  prohibited. 

2.  Vessels  operating  within  the 
Convention  Area  should  at  all  times 
arrange  the  location  and  level  of  lighting 
so  as  to  minimise  illumination  directed 
out  from  the  vessel,  consistent  with  the 
safe  operation  of  the  vessel. 

3.  The  discharge  of  ofbl  shall  be 
prohibited  during  the  shooting  and 
hauling  of  trawl  gear. 


'  Except  for  wateni  adjacent  to  the  Kerguelen 
and  Crozet  Islands. 

Conservation  Measure  174/xvUl— 
Precautionary  Catch  Limit  for  Electrona 
Carlsbergi  in  Statistical  Subarea  48.3  for 
the  1999/2000  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
7/V: 

1 .  For  the  purposes  of  this 
conservation  measiu'e  the  fishing  season 
for  Electrona  carlsbergi  is  defined  as  the 
period  from  1  December  1999  to  30 
November  2000. 

2.  The  total  catch  of  Electrona 
carlsbergi  in  the  1999/2000  season  shall 
be  limited  to  109.000  tonnes  in 
Statistical  Subarea  48.3. 

3.  In  addition,  the  total  catch  of 
Electrona  carlsbergi  in  the  1999/2000 
season  shall  be  limited  to  14.500  tonnes 
in  the  Shag  Rocks  region,  defined  as  the 
area  bounded  by  52°30'S.  WW; 
52°30'S.  44''W;  54°30'S.  40''W  and 
54°30'S.  44°W. 

4.  In  the  event  that  the  catch  of 
Electrona  carlsbergi  is  expected  to 
exceed  20,000  tonnes  in  the  1999/2000 
season,  a  sim/ey  of  stock  biomass  and 
age  structure  shall  be  conducted  during 
that  season  by  the  principal  fishing 
nations  involved.  A  full  report  of  this 
survey  including  data  on  stock  biomass 
(specifically  including  area  surveyed, 
survey  design  and  density  estimates), 
age  structure  and  the  biological 
characteristics  of  the  by-catch  shall  be 
made  available  in  advance  for 
discussion  at  the  meeting  of  the 
Working  Group  on  Fish  Stock 
.Assessment  in  2000. 

5.  The  directed  fishery  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3 
shall  close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  109.000  toimes,  whichever  is 
sooner. 

6.  The  directed  fishery  for  Electrona 
carlsbergi  in  the  Shag  Rocks  region  shall 
close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XrV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  14,500  tonnes,  whichever  is 
sooner. 

7.  If.  in  the  course  of  the  directed 
fishery  for  Electrona  carlsbergi.  the  by- 
catch  in  any  one  haul  of  any  species 
other  than  the  target  species 

•  is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by 
weight,  or 

•  is  equal  to  or  greater  than  2  tonnes, 
then 


the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant'  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  by-catch  of 
species,  other  than  the  target  species, 
exceeded  5% ,  for  a  period  of  at  least  five 
days.-  The  location  where  the  by-catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

a.  For  the  purpose  of  implementing 
this  conservation  measure: 

(i)  the  Catch  Reporting  System  set  out 
in  Conservation  Measure  4b/X  shall 
apply  in  the  1999/2000  season; 

(ii)  the  Monthly  Fine-scale  Catch  and 
Effort  Data  Reporting  System  set  out  in 
Conservation  Measure  i22/XVl  shall 
also  apply  in  the  1999/2000  season.  For 
the  purposes  of  Conservation  Measure 
122/XVI.  the  target  species  is  Electrona 
carlsbergi.  and  'by-catch  species'  are 
defined  as  any  cephalopod,  cru.stacean 
or  fish  species  other  than  Electrona 
carlsbei^:  and 

(iii)  the  Monthly  Fine-scale  Biological 
Data  Reporting  System  set  out  in 
Conservation  Measure  121/XVl  shall 
also  apply  in  the  1999/2000  season.  For 
the  purposes  of  Conservation  Measure 
121/XVl.  the  target  species  is  Electrona 
carlsbergi,  and  'by-catch  species'  are 
defined  as  any  cephalopod,  crustacean 
or  fish  species  other  than  Electrona 
carlsbergi.  For  the  purposes  of 
paragraph  3(ii)  of  Conservation  Measure 
121/XV]  a  representative  sample  shall 
be  a  minimiun  of  500  fish. 

'  This  provision  concerning  the  mininiuni 
distance  separating  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
the  Commission. 

^  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
speciBed  in  (^nservation  Measure  SI/XH, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Conservation  Measure  175/xviIi — 
Limitation  of  the  Total  Catch  of 
Champsocephalus  Guruiari  in  Statistical 
Subarea  48.3  in  the  1999/2000  Season 

The  Commission  berebv  adopts  the 
following  conservation  measure  in 
accordance  vrith  Conser\'ation  Measure 
7/V: 

1.  The  total  catch  of 
Champsocephalus  gunnah  in  the  1999/ 
2000  season  shall  b«  limited  to  4  036 
tonnes  in  Statistical  Subarea  48  3. 

2.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
close  if  the  by-catch  of  any  of  the 
species  listed  in  Conservation  Measure 
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95/XIV  teaches  its  by-catch  limit  or  if 
the  total  catch  of  Champsocephalus 
gunnari  reaches  4  036  tonnes, 
whichever  is  sooner. 

3.  If.  in  the  course  of  the  directed 
fishery  for  Champsocephalus  gunnah, 
the  by-catch  in  any  one  haul  of  any  of 
the  species  named  in  Conservation 
Measure  95/XIV 

•  is  greater  than  100  kg  and  exceeds 
S%  of  me  total  catch  of  all  fish  by 
weight,  or 

•  is  equal  to  or  greater  than  2  tonnes, 
then 

the  fishing  vessel  shall  move  to  another 
location  at  least  S  n  miles  distant.'  The 
fishing  vessel  shall  not  return  to  any 
point  within  5  n  miles  of  the  location 
where  the  by-catch  of  species  named  in 
Conservation  Measure  95/XIV  exceeded 
5%  for  a  period  of  at  least  five  days.'' 
The  location  where  the  by-catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

4.  Where  any  haul  contains  more  than 
100  kg  of  Champsocephalus  gunnari, 
and  more  than  10%  of  the 
Champsocephalus  gunnari  by  number 
are  smaller  than  240  mm  toted  length, 
the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant.  ■  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%.  for  a  period  of  at  least  five  days.^ 
The  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  is  defined  as  the  path  followed  by 
the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

5.  The  use  of  bottom  trawls  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  is 
prohibited. 

6.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
be  closed  from  1  March  to  31  May  2000. 

7.  Each  vessel  participating  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  in 
the  1999/2000  season  shall  have  a 
scientific  observer,  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  international  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  within  the  fishing  period. 

8.  For  the  purpose  of  implementing 
paragraphs  1  and  2  of  this  conservation 
measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 


Conservation  Measure  Sl/XII  shall 
apply  in  the  1999/2000  season;  and 

(ii)  the  Monthly  Fine-scale  Catch  and 
Efibrt  Data  Reporting  System  set  out  in 
Conservation  Measure  1 22/XVI  shall 
apply  for  Champsocephalus  gunnari. 
Data  shall  be  reported  on  a  haul-by-haul 
basis. 

9.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
121/XVI  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
Intemationiil  Scientific  Observation. 

'  Thi3  provision  concerning  the  mioimum 
distance  separating  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  Hshing  location  by 
the  Commission. 

-  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  51/XII, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Conservation  Measure  1 76/xviIi — 
Fishery  for  Dissostichus  Eleginoides  in 
Statistical  Division  58.5.2  for  the  1999/ 
2000  Season 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
shall  he  limited  to  3  585  tonnes  in  the 
1999/2000  season. 

2.  For  the  purpose  of  this  fishery  for 
Dissostichus  eleginoides,  the  1999/2000 
fishing  season  is  defined  as  the  period 
fiom  1  December  1999  to  30  November 
2000. 

3.  Fishitig  shall  cease  if  the  by-catch 
of  any  species  reaches  its  by-catch  limit 
as  detailed  in  Conservation  Measure 
178/XVm. 

4.  The  catch  limit  may  only  be  taken 
by  trawling. 

5.  Each  vessel  participating  in  the 
fishery  for  Dissostichus  eleginoides  in 
Statistical  Division  58.5.2  shall  have  at 
least  one  scientific  observer,  and 
include,  if  available,  one  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  aU  fishing 
activities. 

8.  Each  vessel  operating  in  the  fishery 
for  Dissostichus  eleginoides  in 
Statistical  Division  58.5.2  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVIl. 

7.  A  ten-day  catch  and  effort  reporting 
system  shall  be  implemented: 

(i)  for  the  purpose  of  implementing 
this  system,  the  calendar  month  shall  be 
divided  into  three  reporting  periods  viz: 
day  1  to  day  10.  day  11  to  day  20.  day 
21  to  the  last  day  of  the  month.  These 
reporting  periods  are  hereinafter 
referred  to  as  periods  A.  B  and  C; 

(iij  at  the  end  of  each  reporting 
period,  each  Contracting  Party 


participating  in  the  fishery  shall  obtain 
fix>m  each  of  its  vessels  information  on 
total  catch  and  total  days  and  hours 
fished  for  the  period  and  shall,  by 
electronic  transmission,  cable,  telex  or 
facsimile,  transmit  the  aggregated  catch 
and  days  and  hours  fished  for  its  vessels 
so  as  to  reach  the  Executive  Secretary 
not  later  than  the  end  of  the  next 
reporting  period; 

(iii)  a  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  duration  of  the  fishery,  even  if  no 
catches  are  taken; 

(iv)  the  catch  of  Dissostichus 
eleginoides  and  of  all  by-catch  species 
must  be  reported: 

(v)  such  reports  will  specify  the 
month  and  reporting  period  (A,  B  and 
C)  to  which  each  report  refers; 

(vi)  immediately  after  the  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  Secretary 
shall  notify  all  Contracting  Parties 
engaged  in  fishing  activities  in  the 
division  of  the  total  catch  taken  diuing 
the  reporting  period  and  the  total 
aggregate  catdi  for  the  season  to  date; 
and 

(vii)  at  the  end  of  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  of  the  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

8.  A  fine-scale  effort  and  biological 
data  reporting  system  shall  he 
implemented: 

(i)  the  scientific  observer(s)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  CI. 
latest  version.  These  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  vessel 
returns  to  port; 

(ii)  the  catch  of  Dissostichus 
eleginoides  and  aU  by-catch  species 
must  be  reported; 

(iii)  the  nimtbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported; 

(iv)  the  scientific  observer(s)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  from  representative 
samples  of  Dissostichus  eleginoides  and 
by-catch  species  as  detailed  in  the 
CCAMLR  Scientific  Observers  Manual 
(Part  in.  Section  1)  for  finfish  fisheries; 

(a)  length  measurements  shall  be  to 
the  nearest  centimetre  below:  and 

(b)  representative  samples  of  length 
composition  shall  be  taken  from  each 
fiine-scale  grid  rectangle  (0.5°  latitude  by 
1°  longitude)  fished  in  each  calendar 
month;  and 


(v)  the  above  data  shall  be  submitted 
to  the  CCAMLR  Secretariat  not  later 
than  one  month  after  the  vessel  returns 
to  port. 

9.  The  total  number  and  weight  of 
Dissostichus  eleginoides  discarded, 
including  those  with  the  jellymeat 
condition,  shall  be  reported.  These  fish 
will  count  towards  the  total  allowable 
catch. 

Conservation  Measure  177/XVin— 
Fishery  for  Champsocephalus  Gunnari 
in  Statistical  Division  58.5.2  in  the 
1999/2000  Season 

1  The  total  catch  for 
Champsocephalus  gunnari  in  Statistical 
Division  58.5.2  shall  be  limited  to  916 
tonnes  in  the  1999/2000  season. 

2.  Areas  in  Statistical  Division  58.5.2 
outside  that  defined  in  paragraph  4 
below  shall  be  closed  to  directed  fishing 
for  Champsocephalus  gunnari. 

3.  Fishing  shall  cease  if  the  by-catch 
of  any  of  the  species  reaches  its  by-catch 
limit  as  detailed  in  Conservation 
Measure  178/XVni. 

4.  For  the  purpose  of  this  fishery  for 
Champsocephalus  gunnari,  the  area 
open  to  the  fishery  is  defined  as  that 
portion  of  Statistical  Division  58.5.2  that 
lies  within  the  area  unclosed  by  a  line: 

(i)  starting  at  the  point  where  the 
meridian  of  longitude  72°15'E  intersects 
the  Australia-France  Maritime 
Delimitation  Agreement  Boundary  then 
south  along  the  meridian  to  its 
intersection  with  the  parallel  of  latitude 
53°25'S; 

(ii)  then  east  along  that  parallel  to  its 
intersection  with  the  meridian  of 
longitude  74°E; 

(iii)  then  northeasterly  along  the 
geodesic  to  the  intersection  of  the 
parallel  of  latitude  S2°40'S  and  the 
meridian  of  longitude  76°E; 

(iv)  then  north  along  the  meridian  to 
its  intersection  with  the  parallel  of 
latitude  S2°S; 

(v)  then  northwesterly  along  the 
geodesic  to  the  intersection  of  the 
parallel  of  latitude  51  °S  with  the 
meridian  of  longitude  74°30'E;  and 

(vi)  then  southwesterly  along  the 
geodesic  to  the  point  of  conmiencement. 

A  chart  illustrating  the  above 
definition  is  appended  to  this 
conservation  measure  (Annex  177/A). 

5.  For  the  purposes  of  this  fishery  for 
Champsocephalus  gunnari,  the  1999/ 
2000  season  is  defined  as  the  period 
from  1  December  1999  to  30  November 
2000. 

6.  The  catch  limit  may  only  be  taken 
by  trawling. 

7.  Where  any  haul  contains  more  than 
1 00  kg  of  Champsocephalus  gunnari, 
and  more  than  10%  of  the 
Champsocephalus  gunnari  by  nimiber 


are  smaller  than  240  mm  total  length, 
the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant '.  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  for  a  period  of  at  least  five  days-. 
The  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  is  defined  as  the  path  followed  by 
the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  from  the  fishing  ves.sel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

8.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  one  scientific 
observer,  and  include,  if  available,  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities. 

9.  Each  vessel  operating  in  the  fishery 
for  Champsocephalus  gunnari  in 
Statistical  Division  58.5.2  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
(ileasure  148/XVII. 

10.  A  ten-day  catch  and  effort 
reporting  system  shall  be  implemented: 

(i)  for  the  purpose  of  implementing 
this  system,  the  calendar  month  shall  be 
divided  into  three  reporting  periods, 
viz:  day  1  to  day  10,  day  11  to  day  20 
and  day  21  to  the  last  day  of  the  month. 
The  reporting  periods  are  hereafter 
referred  to  as  periods  A,  B  and  C; 

(ii)  at  the  end  of  each  reporting 
period,  each  Contracting  Party 
participating  in  the  fishery  shall  obtain 
fi^m  each  of  its  vessels  inJFormation  on 
total  catch  and  total  days  and  hours 
fished  for  that  period  and  shall,  by 
cable,  telex,  facsimile  or  electronic 
transmission,  transmit  the  aggregated 
catch  and  days  and  hours  fished  for  its 
vessels  so  as  to  reach  the  Executive 
Secretary  no  later  than  the  end  of  the 
next  reporting  period: 

(iii)  a  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  diuration  of  the  fishery,  even  if  no 
catches  are  taken; 

(iv)  the  catch  of  Champsocephalus 
gunnari  and  of  all  by-catch  species  must 
be  reported; 

(v)  such  reports  shall  specify  the 
month  and  reporting  period  (A.  B  and 
C)  to  which  each  report  refers: 

(vi)  immediately  after  the  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  SecTetar>' 
shall  notify  all  Contracting  Parties 
engaged  in  fishing  activities  in  the 
division  of  the  total  catch  taken  during 
the  reporting  period  and  the  total 


aggregate  catch  for  the  season  to  date: 
and 

(vii)  at  the  end  of  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  of  the  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

1 1   A  fine-scale  effort  and  biological 
data  reporting  system  shall  be 
implemented: 

(i)  the  scientific  observetfs)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scalf  catch  and  effort  data  form  Cl . 
latest  version.  These  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  ves.iel 
returns  to  port; 

(ii)  the  catch  of  Champsocephalus 
gunnari  and  of  all  by-catch  species  must 
be  reported: 

(iii)  the  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported: 

(iv)  the  scientific  observerts)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  bom  representative 
samples  of  Champsocephalus  gurmari 
and  bv-catch  species: 

(a)  fength  measurements  shall  be  to 
the  nearest  centimetre  below;  and 

(b)  representative  samples  of  length 
composition  shall  be  taken  bom  each 
fine-scale  grid  rectangle  (0.5"  latitude  by 
1°  longitude)  fished  in  each  calendar 
month;  and 

(v)  the  above  data  shall  be  submitted 
to  the  CCAMLR  Secretariat  not  later 
than  one  month  after  the  vessel  returns 
to  port 

'  This  provision  concerning  the  minimum 
distance  separating  Hshing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
the  Commission. 

-  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measures  51/XlI. 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Annex  177/A 

Conservation  Measure  178/XVni— 
Limitation  of  the  By-Catch  in  Statistical 
Division  58.5  J  in  the  1999/2000  Season 

1.  There  shall  be  no  directed  fishing 
for  any  species  other  than  Dissostichus 
eleginoides  and  Champsocephalus 
gunnari  in  Statistical  Division  58.5.2  in 
the  1999/2000  fishing  season. 

2.  In  directed  fisheries  in  Statistical 
Division  58.5.2  in  the  1999/2000  season, 
the  by-catch  of  Channichthys 
rhinoceratus  shall  not  exceed  150 
toimes,  and  the  by -catch  of 
Lepidonotothen  squamifrons  shall  not 
exceed  80  toimes. 
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3.  The  by-catch  of  any  fish  species  not 
mentionea  in  paragraph  2.  and  for 
which  there  is  no  other  catch  limit  in 
force,  shall  not  exceed  50  tonnes  in 
Statistical  Division  58.5.2. 

4.  If,  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
any  by-catch  species  for  which  by-catch 
limitations  apply  under  this 
conservation  measure  is  equal  to,  or 
greater  than  2  tonnes,  then  the  fishing 
vessel  shall  not  fish  using  that  method 
of  fishing  at  any  point  within  5  n  miles  ■ 
of  the  location  where  the  by-catch 
exceeded  2  tonnes  for  a  period  of  at 
least  five  days  -.  The  location  where  the 
by-catch  exceeded  2  tonnes  is  defined  as 
the  path  followed  by  the  fishing  vessel 
from  the  point  at  which  the  fishing  gear 
was  first  deployed  from  the  fishing 
vessel  to  the  point  at  which  the  fishing 
gear  was  retrieved  by  the  fishing  vessel. 

'  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
the  Commission. 

'  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measures  51/xn, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Conservation  Measure  1 79/xvnj— Limits 
on  the  Fishery  for  Dissostichus 
Eleginoides  in  Statistical  Subarea  48.3 
for  the  1999/2000  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
7/V: 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  46.3  in 
the  1999/2000  season  shall  be  limited  to 
5  310  tonnes. 

2.  For  the  purposes  of  the  longline 
fishery  for  Dissostichus  eleginoides  in 
Statistical  Subarea  48.3.  the  1999/2000 
fishing  season  is  defined  as  the  period 
from  1  May  to  31  August  2000.  or  tmtil 
the  ciXch  limit  is  reached,  whichever  is 
\he  sooner. 

3.  Each  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Subarea  48.3  in  the  1999/ 
2000  season  shall  have  at  least  one 
scientific  observer  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  vdthin  the  fishing  period. 

4.  For  the  purpose  of  implementing 
this  conservation  measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/Xn  shall 
apply  in  the  1999/2000  season, 
commencing  on  1  May  2000:  and 

(ii)  the  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 


Conservation  Measure  1Z2/XVI  shall 
apply  in  the  1999/2000  season, 
commencing  on  1  May  2000.  Data  shall 
be  submitted  on  a  baul-by-baul  basis. 
For  the  purpose  of  Conservation 
Measure  122/XVTthe  target  species  is 
Dissostichus  eleginoides  and  "by-catch 
species"  are  defined  as  any  species 
other  than  Dissostichus  eleginoides. 

5.  Fine-scale  biological  data,  as 
required  imder  Conservation  Meastu« 
121/XVl  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  System  of 
International  Scientific  Observation. 

6.  Directed  fishing  shall  be  by 
longlines  only.  The  use  of  all  other 
methods  of  directed  fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3  is  prohibited,  except  in 
relation  to  the  experimental  pot  fishery 
for  Dissostichus  eleginoides  notified  for 
the  1999/2000  season,  to  which  the 
provisions  of  Conservation  Measinre  64/ 
XII  shall  apply.  The  catch  in  this 
experimental  fishery  shall  count 
towards  the  catch  limit  in  paragraph  1. 

Conservation  Measure  180/xvIiI— Catch 
Limit  on  Dissostichus  Eleginoides  and 
Dissostichus  Mawsoni  in  Statistical 
Subarea  48.4 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.4 
shall  be  limited  to  28  tonnes  per  season. 

2.  Taking  of  Dissostichus  mawsoni, 
other  than  for  scientific  research 
purposes,  is  prohibited. 

3.  For  the  purposes  of  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4,  the  fishing  season  shall  be 
defined  as  that  applied  in  Subarea  48.3 
in  any  particular  season,  or  until  the 
catch  limit  for  Dissostichus  eleginoides 
in  Subarea  48.4  is  reached,  or  tmtil  the 
catch  limit  for  Dissostichus  eleginoides 
in  Subarea  48.3,  as  specified  in  any 
conservation  measure,  is  reached, 
whichever  is  sooner. 

4.  Each  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Subarea  48.4  shall  have  at 
least  one  scientific  observer  appointed 
in  accordance  with  the  CCAMLR 
Scheme  of  International  Scientific 
Observation,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

5.  For  the  piu^ose  of  implementing 
this  conservation  measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measiire  51/Xn  shall 
applv:  and 

(ii!  the  Monthly  Fine-scale  Catch  and 
Effort  Data  Reporting  System  set  out  in 
Conservation  Measure  122/XVI  shall 
apply.  Data  shall  be  reported  on  a  haul- 
by-haul  basis.  For  the  purposes  of 


Conservation  Measure  122/XVI,  the 
target  species  is  Dissostichus 
eleginoides,  and  "by-catch  species"  aro 
defined  as  any  species  other  than 
Dissostichus  eleginoides. 

6.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
121/XVI  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

7.  Directed  fishing  shall  be  by 
longlines  only.  The  use  of  all  other 
methods  of  directed  fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4  shall  be  prohibited. 

Conservation  Measure  181/xvili — Limits 
on  the  Crab  Fishery  in  Statistical 
Subarea  48.3  in  the  1999/2000  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
7/V: 

1.  The  crab  fishery  is  defined  as  any 
commercial  harvest  activity  in  which 
the  target  species  is  any  member  of  the 
crab  group  (Order  Decapoda,  Suborder 
Reptantia). 

2.  In  Statistical  Subarea  48.3,  the  crab 
fishing  season  is  defined  as  the  period 
from  1  December  1999  to  30  November 
2000,  or  until  the  catch  limit  is  reached, 
whichever  is  sooner. 

3.  The  crab  fishery  shall  be  limited  to 
one  vessel  per  Member. 

4.  The  total  catch  of  crab  from 
Statistical  Subarea  48.3  shall  be  limited 
to  1  600  tonnes  during  the  1999/2000 
crab  fishing  season. 

5  Each  vessel  participating  in  the 
crab  fishery  in  Statistical  Subarea  48.3 
in  the  1999/2000  season  shall  have  a 
scientific  observer,  appointed  in 
accordance  with  the  CCAMLR  Siiheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  within  the  fishing  period. 

6.  Each  Member  iiitending  to 
participate  in  the  crab  fishery  shall 
notify  the  CCAMLR  Secretariat  at  least 
three  months  in  advance  of  starting 
fishing  of  the  name,  type,  size, 
registration  number,  radio  call  sign,  and 
research  and  fishing  operations  plan  of 
the  vessel  that  the  Member  has 
authorised  to  participate  in  the  crab 
fishery. 

7.  All  vessels  fishing  for  crab  shall 
report  the  following  data  to  CCAMLR  by 
31  August  2000  for  crabs  caught  prior  to 
31  July  2000: 

(i)  the  location,  date,  depth,  fishing 
effort  (number  and  spacing  of  pots  and 
soak  time),  and  catch  (numbers  and 
weight)  of  commercially  sized  crabs 
(reported  on  as  fine  a  scale  as  possible, 
but  no  coarser  than  0.5°  latitude  by  1.0° 
longitude)  for  each  10-day  period: 


(ii)  the  species,  size,  and  sex  of  a 
representative  subsample  of  crab 
sampled  acconling  to  the  procedure  set 
out  in  Annex  181/A  (between  35  and  50 
crabs  shall  be  sampled  every  day  bom 
the  line  hauled  just  prior  to  noon)  and 
by-catch  caught  in  traps:  and 

(iU)  other  relevant  data,  as  possible, 
according  to  the  requirements  set  out  in 
Armex  181/A. 

8.  For  the  purposes  of  implementing 
this  conservation  measure,  the  Ten-day 

.  Catch  and  Effort  Reporting  System  set 
out  in  Conservation  Measure  61  /XII 
shall  apply. 

9.  Data  on  catches  taken  between  31 
July  and  31  August  2000  shall  be 
reported  to  CCAMLR  by  30  September 
2000  so  that  the  data  will  be  available 
to  the  Working  Group  on  Fish  Stock 
Assessment. 

10.  Crab  fishing  gear  shall  be  limited 
to  the  use  of  crab  pots  (traps).  The  use 
of  all  other  methods  of  catching  crabs 
(e.g.  bottom  trawls)  shall  be  prohibited. 

11.  The  crab  fishery  shall  be  limited 
to  sexually  mature  male  crabs — all 
female  and  imdersized  male  crabs 
caught  shall  be  released  unharmed.  In 
the  case  of  Paralomis  spinosissima  and 
Paralomis  formosa,  males  with  a 
minimum  carapace  width  of  102  mm 
and  90  mm.  respectively,  may  be 
retained  in  the  catch. 

12.  Crab  processed  at  sea  shall  be 
frozen  as  crab  sections  (minimum  size 
of  crabs  can  be  determined  using  crab 
sections). 

Annex  IBl/A 

Data  Requirements  on  the  Crab  Fishery 
in  Statistical  Subarea  48.3 

Catch  and  Effort  Data 

Cruise  Descriptions:  cruise  code, 
vessel  code,  permit  nimiber,  year. 

Pot  Descriptions:  diagrams  and  other 
information,  including  pot  shape, 
dimensions,  mesh  size,  ftmnel  position, 
aperture  and  orientation,  number  of 
chambers,  presence  of  an  escape  port. 

Effort  Descriptions:  date,  time, 
latitude  and  longitude  of  the  start  of  the 
set,  compass  bearing  of  the  set,  total 
number  of  pots  set,  spacing  of  pots  on 
the  line,  number  of  pots  lost,  depth, 
soak  time,  bait  type. 

Catch  Descriptions:  retained  catch  in 
numbers  and  weight,  by-catch  of  all 
species  (see  Table  1),  incremental  record 
number  for  linking  with  sample 
information. 

Biological  Data 

For  these  data,  crabs  are  to  be 
sampled  bom  the  line  hauled  just  prior 
to  noon,  by  collecting  the  entire 
contents  of  a  number  of  pots  spaced  at 
intervals  along  the  line  so  that  between 


35  and  50  specimens  are  represented  in 
the  subsample. 

Cruise  Descriptions:  cruise  code, 
vessel  code,  permit  number. 

Sample  Descriptions:  date,  position  at 
start  of  the  set,  compass  bearing  of  the 
set,  line  number. 

Data:  species,  sex,  length  of  at  least  35 
individuals,  presence/absence  of 
rhizocephalan  parasites,  record  of  the 
destination  of  the  crab  (kept,  discarded, 
destroyed),  record  of  the  pot  number 
from  which  the  crab  comes. 

Conservation  Measure  182/xvin',' — 
General  Measures  for  Exploratory 
Fisheries  For  Dissostichus  spp.  in  the 
Convention  Area  for  the  1999/2000 
Season 

The  Commission, 

Noting  the  need  for  the  distribution  of 
fishing  effort  and  catch  in  fine-scale 
rectangles  ^  in  these  exploratory 
fisheries, 

hereby  adopts  the  following 
conservation  measure: 

1.  This  conservation  measure  applies 
to  exploratory  fisheries  using  the  trawl 
or  longline  methods.  In  trawl  fisheries, 

a  haul  comprises  a  single  deployment  of 
the  trawl  net.  In  longline  fisheries,  a 
haul  comprises  the  setting  of  one  or 
more  lines  in  a  single  location. 

2.  Fishing  shoiitd  take  place  over  as 
large  a  geographical  and  bathvmetric 
range  as  possible  to  obtain  the 
information  necessary  to  determine 
fishery  potential  and  to  avoid  over- 
concentration  of  catch  and  effort.  To 
this  end,  fishing  in  any  fine-scale 
rectangle  shall  cease  when  the  reported 
catch  reaches  100  tonnes  and  that 
rectangle  shall  be  closed  to  fishing  for 
the  remainder  of  the  season.  Fishing  in 
any  fine-scale  rectangle  shall  be 
restricted  to  one  vessel  at  any  one  time. 

3.  In  order  to  give  effect  to  paragraph 
2  above: 

(i)  the  precise  geographic  position  of 
a  haul  in  trawl  fisheries  will  be 
determined  by  the  mid-point  between 
the  start-point  and  end-point  of  the 
haul: 

(ii)  the  precise  geographic  position  of 
a  haul  in  longline  fisheries  will  be 
determined  by  the  centre-point  of  the 
line  or  lines  deployed: 

(iii)  catch  and  effort  information  for 
each  species  by  fine-scale  rectangle 
shall  be  reported  to  the  Executive 
Secretary  every  five  days  using  the  Five- 
Day  Catch  and  Effort  Reporting  System 
set  out  in  Conservation  Measure  51/XII; 
and 

(iv)  the  Secretariat  shall  notify 
Contracting  Parties  participating  in 
these  fisheries  when  the  total  catch  for 
Dissostichus  eleginoides  and 
Dissostichus  mawsoni  combined  in  any 


fine-scale  rectangle  is  likely  to  reach  100 
tonnes,  and  fishing  in  that  fine-scale 
rectangle  shall  be  closed  when  that  limit 
is  reached. 

4.  If  the  by-catch  of  Macrourus  spp.  in 
any  one  haul 

•  is  greater  than  100  kg  and  exceeds 
18%  of  the  toUl  catch  of  all  fish  by 
weight,  or 

•  is  equal  to  or  greater  than  2  tonnes, 
then 

the  fishing  ves.sel  shall  move  to  another 
"  location  at  least  5  n  miles  distant  '<.  The 
fishing  vessel  shall  not  return  to  any 
point  within  5  n  miles  of  the  location 
where  the  by-catch  of  Macrourus  spp. 
exceeded  18%  for  a  period  of  at  least 
five  days '.  The  location  where  the  by- 
catch  exceeded  18%  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 
first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

5.  The  by-catch  of  any  species  other 
than  Macrourus  spp.  in  the  explorator>' 
fisheries  in  the  Statistical  Subareas  and 
Divisions  concerned  shall  be  limited  to 
SO  toimes. 

6.  The  total  number  and  weight  of 
Dissostichus  eleginoides  and 
Dissostichus  mawsoni  discarded, 
including  those  with  the  'jellymeat' 
condition,  shall  be  reported. 

7.  Each  vessel  participating  in  the 
exploratory  fisheries  for  Dissostichus 
spp.  during  the  1999/2000  season  shall 
have  at  least  one  scientific  obser>"er 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  season. 

8.  The  data  collection  plan  (Armex 
1B2/A)  and  research  plan  (Annex  182/ 
B)  shall  be  implemented.  Data  collected 
pursuant  to  the  plan  for  the  period  up 
to  31  August  2000  shall  be  reported  to 
CCAMLR  by  30  September  2000  so  that 
the  data  will  be  available  to  the  meeting 
of  the  Working  Group  on  Fish  Stock 
Assessment  (WG-FSA)  in  2000.  Such 
data  taken  after  31  August  shall  be 
reported  to  CCAMLR  not  later  than 
three  months  after  the  closure  of  the 
fishery,  but,  where  possible,  submitted 
in  time  for  the  consideration  of  WC- 
FSA. 

^  Except  for  waters  adjacent  to  the  Kerguelen 

and  Crozet  Islands  2 

^  Except  for  waters  adjacent  to  the  Prince 

Edward  Islands 

^  A  fine-scale  rectangle  is  defined  as  an  area 

of  0.5°  latitude  by  1^  longitude  with  respect 

to  the  northwest  comer  of  the  Statistical 

Sutiarea  or  Division.  The  identification  of 

each  rectangle  is  by  the  latitude  of  its 

northernmost  boundary  and  the  longimde  of 

the  boundary  closest  to  0°. 


71174 


Federal  Register / Vol.  64,  No.  243 /Monday,  December  20,  1999 /Notices 


Federal  Register / Vol.  64,  No.  243 /Monday.  December  20,  1999 /Notices 


71175 


*  This  provision  concemiog  the  minimum 
distance  soparadng  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
ihe  Commission. 

^  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Me8.surB  51/XlI. 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Annex  182/A 

Data  Collection  Plan  for  Exploratory 
Fisheries 

1 .  All  vessels  will  comply  with  the 
Eve-day  catch  and  effort  reporting 
system  (Conservation  Measure  51/Xn) 
and  monthly  fine-scale  effort  and 
biological  data  reporting  system 
(Conservation  Measures  121/XVI  and 
122/XVD. 

2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  finfish 
fisheries  will  be  collected.  These 
include: 

(i)  position,  date  and  depth  at  the  start 
and  end  of  every  haul: 

(ii)  haul-by-haul  catch  and  catch  per 
effort  by  species; 

(iii)  haul-by-haul  length  frequency  of 
common  species: 

(iv)  sex  and  gonad  stale  of  common 
species: 

(v)  diet  and  stomach  fullness: 

(vi)  scales  and/or  otoliths  for  age 
determination: 

(vii)  number  and  mass  by  species  of 
by-catch  of  fish  and  other  organisms: 
and 

(viii)  observation  on  octnurence  and 
incidental  mortality  of  seabirds  and 
mammals  in  relation  to  fishing 
operations. 

3.  Data  specific  to  longline  fisheries 
will  be  collected.  These  include: 

(i)  position  and  sea  depth  at  each  end 
of  every  line  in  a  haul: 

(ii)  setting,  soak,  and  hauling  times: 

(iii)  number  and  species  of  fish  lost  at 
surfece: 

(iv)  number  of  hooks  set: 

(v)  bait  type; 

(vi)  baiting  success  (%); 

(vii)  hook  type:  and 

(viii)  sea  and  cloud  conditions  and 
phase  of  the  moon  at  the  time  of  setting 
the  lines. 

Annex  182/B 

Research  Plan  for  Exploratory  Fisheries 

1.  Activities  imder  this  research  plan 
shall  not  be  exempted  from  any 
conservation  measure  in  force. 

2.  This  plan  applies  to  all  small-scale 
research  units  (SSRU)  as  defined  in 
Table  1  and  Figure  1. 

3.  Any  vessel  wishing  to  undertake 
prospecting  or  commercial  fishing  in 
any  SSRU  must  undertake  the  following 


research  activities  once  10  tonnes  of 
Dissostichus  spp.  have  been  caught  or 
10  hauls  completed  in  the  SSRU. 
whichever  is  achieved  first: 

(i)  a  minimum  of  20  hauls  must  be 
made  within  the  SSRU  and  must 
collectively  satisfy  the  criteria  specified 
in  subparagraphs  (ii)  to  (v); 

(ii)  each  haul  must  be  separated  by 
not  less  than  10  n  miles  from  any  other 
haul,  distance  to  be  measured  from  the 
geographical  mid-point  of  each  haul: 

(iii)  each  haul  shall  comprise:  for 
longlines.  at  least  3,500  hooks;  this  may 
comprise  a  number  of  separate  lines  set 
in  the  same  location:  for  trawls,  at  least 
30  minutes  effective  fishing  time  as 
defined  in  the  Draff  Manual  for  Bottom 
Trawl  Survevs  in  the  Convention  Area 
(SC-CAMLR-XI,  Annex  5,  Attachment 
E,  paragraph  4). 

(iv)  each  haul  of  a  longline  shall  have 
a  soak  time  of  not  less  than  six  hours, 
measured  from  the  time  of  completion 
of  the  setting  process  to  the  beginning 
of  the  hauling  process;  and 

(v)  all  data  specified  in  the  data 
collection  plan  (Annex  182/A)  of  this 
conservation  measnre  shall  be  collected 
for  every  research  haul:  in  particular,  all 
fish  In  a  research  haul  up  to  100  fish  are 
to  be  measured  and  biological 
characteristics  obtained,  where  more 
than  100  fish  are  caught,  a  method  for 
randomly  subsampling  the  fish  shotild 
be  applied 

4.  The  requirement  to  undertake  the 
above  research  activities  applies 
irrespective  of  the  period  over  which 
the  trigger  levels  of  10  tonnes  of  catch 
or  10  hauls  in  any  SSRU  are  achieved 
during  the  1999/2000  fishing  season. 
The  research  activities  must  commence 
immediately  when  the  trigger  levels 
have  been  reached  and  must  be 
completed  before  the  vessel  leaves  the 
SSRU. 

Conservation  Measure  183/xviII — 
Exploratory  Fishery  for  Martialia 
Hyadesi  in  Statistical  Subarea  48.3  in 
the  1999/2000  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measures 
7/V  and  65/Xll: 

1.  The  total  catch  of  Martialia  hyadesi 
in  the  1999/2000  season  shall  be  limited 
to  2  500  tonnes. 

2.  For  the  purposes  of  this  exploratory 
fishery,  the  fishing  season  is  defined  as 
the  period  from  1  December  1999  to  30 
November  2000  or  until  the  catch  limit 
is  reached,  whichever  is  sooner. 

3.  For  the  purposes  of  implementing 
this  conservation  measure: 

(i)  the  Ten-day  Catch  and  Effort 
Reporting  System,  as  set  out  in 


Conservation  Meastire  61/Xn  shall 
apply: 

(ii)  the  data  required  to  complete  the 
CCAMLR  standard  fine-scale  catch  and 
effort  data  form  for  squid  jig  fisheries 
(Form  C3)  shall  be  reported  from  each 
vessel.  These  data  shall  include 
numbers  of  seabirds  and  marine 
mammals  of  each  species  caught  and 
released  or  killed.  These  data  shall  be 
reported  to  CCAMLR  by  31  August  2000 
for  catches  taken  prior  to  31  July  2000; 
and 

(iii)  data  on  catches  taken  between  31 
July  2000  and  31  August  2000  shall  be 
reported  to  CCAMLR  by  30  September 
2000  so  that  the  data  will  be  available 
to  the  meeting  of  the  Working  Group  on 
Fish  Stock  Assessment  in  2000. 

4.  Each  vessel  participating  in  this 
exploratory  fishery  for  Martialia  hyadesi 
in  Statistical  Subarea  48. 3  during  the 
1999/2000  season  shall  have  at  least  one 
scientific  observer,  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  in  this  subarea  during  the 
fishing  season. 

5.  The  data  collection  plan  in  Annex 
183/A  shall  be  implemented.  Data 
collected  pursuant  to  the  plan  for  the 
period  up  to  31  August  2000  shall  be 
reported  to  CCAMLR  by  30  September 
2000  so  that  the  data  will  be  available 
to  the  meeting  of  the  Working  Group  on 
Fish  Stock  Assessment  in  2000.  Such 
data  collected  affer  31  August  shall  be 
reported  to  CCAMLR  not  later  than 
three  months  after  the  closure  of  the 
fishery. 

Annex  183/A 

Data  Collection  Plan  for  Exploratory 
Squid  (StARTIAUA  HYADESI)  Fisheries 
in  Statistical  Subarea  48.3 

1.  All  vessels  will  comply  with 
conditions  set  by  CCAMLR.  These 
include  data  required  to  complete  the 
data  form  (Form  TAC)  for  the  Ten-day 
Catch  and  Effort  Reporting  System,  as 
specified  by  Conservation  Measure  61/ 
Xn:  and  data  required  to  complete  the 
CCAMLR  standard  fine-scale  catch  and 
effort  data  form  for  a  squid  jig  fishery 
(Form  C3).  This  includes  numbers  of 
seabirds  and  marine  mammals  of  each 
species  caught  and  released  or  killed. 

2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  squid 
fisheries  will  be  collected.  These 
include: 

(i)  vessel  and  observer  program  details 
(Form  SI): 
(ii)  catch  information  (Form  S2):  and 
(iii)  biological  data  (Form  S3). 


Conservation  Measure  184/XVin— 
Exploratory  Longline  Fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
.J8.6  in  the  1999/2000  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/XU: 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  48.6  shall  be  limited 
to  the  exploratory  longline  fishery  by 
the  European  Community  and  South 
Aftica.  The  fishery  shall  be  conducted 
by  European  Community  (Portuguese- 
flagged)  and  South  African-flagged 
vessels  using  longlining  only. 

2.  The  precautionary  catch  limit  for 
this  exploratory  longline  fishery  in 
Statistical  Subarea  48.6  shall  be  limited 
to  455  toimes  of  Dissostichus  spp.  north 
of  60°S.  and  455  toimes  of  Dissostichus 
spp.  south  of  60°S.  In  the  event  that 
either  limit  is  reached,  the  relevant 
fishery  shall  be  closed, 

3.  For  the  purpose  of  this  exploratory 
longline  fishery,  the  1999/2000  fishing 
season  to  the  north  of  eo'S  is  defined  as 
the  period  from  1  March  to  31  August 
2000.  The  1999/2000  fishing  season 
south  of  60°S  is  defined  as  S\e  period 
from  15  February  to  15  October  2000. 

4.  The  exploratory  longline  fishery  for 
the  above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVlandl82/XVm. 

5.  Each  vessel  participating  in  this 
exploratory  longUne  fishery  will  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVIl. 

Conservation  Measure  185/XVni— 
Exploratory  Trawl  Fishery  for 
Dissostichus  spp.  in  Statistical  Divisions 
58.4. 1  and  58.4.3  (Banzare  and  Elan 
Banks)  in  the  1999/2000  Season 

The  Commission, 

Welcoming  the  notification  of 
Australia  of  its  intention  to  conduct  an 
exploratory  trawl  fishery  in  Statistical 
Divisions  58.4.1  and  58.4.3  in  the  1999/ 
2000  season. 

hereby  adopts  the  following 
conservation  measure  in  accordance 
with  Conservation  Measure  65/Xn: 

1.  Fishing  for  Dissostichus  spp.  by 
trawl  in  Statistical  Division  S8.4.1  west 
of  90°E  and  Statistical  Division  58.4.3 
shall  be  limited  to  the  exploratory 
fishery  by  Australian-flagged  vessels. 

2.  BANZARE  Bank  is  defined  as 
waters  within  the  latitudes  55°S  and 
64°S  and  longitudes  73°30'E  and  89°E 
Elan  Bank  is  defined  as  waters  within 
the  latitudes  55°S  and  62°S  and 
longitudes  60°E  and  73°30'E. 

3.  The  total  catch  of  Dissostichus  spp. 
in  the  1999/2000  season  taken  by  the 


trawl  method  shall  not  exceed  150 
tonnes  for  BANZARE  Bank  and  145 
toimes  for  Elan  Bank. 

4.  (i)  There  shall  be  no  directed 
fishing  for  any  species  other  than 
Dissostichus  spp. 

(ii)  The  by-catch  of  any  species  other 
than  Dissostichus  spp.  shall  not  exceed 
50  tonnes. 

(iii)  It  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
any  by-catch  species  for  which  by-catch 
limitations  apply  under  this 
conservation  measure  is  equal  to,  or 
greater  than  2  tonnes,  then  the  fishing 
vessel  shall  not  fish  using  that  method 
of  fishing  at  any  point  within  5  n  miles ' 
of  the  location  where  the  by-catch 
exceeded  2  tonnes  for  a  period  of  at 
least  five  days.'. 

The  location  where  the  by-catch 
exceeded  2  tonnes  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

5.  For  the  purposes  of  this  exploratory 
trawl  fishery,  the  1999/2000  fishing 
season  is  defined  as  the  period  from  1 
December  1999  to  30  November  2000  or 
until  the  catch  limit  of  the  target  or  by- 
catch  species  is  reached,  whichever  is 
the  sooner. 

6.  Each  vessel  participating  in  this 
exploratory  trawl  fishery  for 
Dissostichus  spp.  in  Statistical  Divisions 
58.4.1  and  58.4.3  in  the  1999/2000 
season  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation  on  board 
throughout  all  fishing  activities  within 
these  divisions. 

7.  Each  vessel  operating  in  this 
exploratory  trawl  fishery  for 
Dissostichus  spp.  in  Statistical  Divisions 
58.4.1  and  58.4.3  shall  be  required  to 
operate  a  VMS  at  all  times,  in 
accordance  with  Conservation  Measure 
148/XVn. 

8.  For  the  purpose  of  implementing 
this  conservation  measure; 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  Sl/XH  shall 
apply:  and 

(ii)  the  monthly  fine-stale  biological 
data,  as  required  under  Conservation 
Measure  121/XVI,  shall  be  recorded  and 
reported  in  accordance  with  the  System 
of  International  Scientific  Observation 
when  undertaking  commercial  fishing 
in  Statistical  Divisions  58.4.1  and 
584.3. 

9.  The  total  number  and  weight  of 
Dissostichus  spp.  discarded,  including 
those  with  the  jellymeat  condition,  shall 


be  reported.  These  fish  will  count 
towards  the  total  allowable  catch. 

10.  The  research  and  fisheries 
operations  plan  shall  be  as  set  out  in 
Annex  182/A  and  182/B  of  Conservation 
Measure  182/XVin  (General  Measures 
for  Exploratory  Fisheries  for 
Dissostichus  spp.  in  the  Convention 
Arsa  for  the  1999/2000  Season),  with 
the  following  variations: 

(i)  There  shall  be  two  small-scale 
research  units,  one  for  BANZARE  Bank 
and  one  for  Elan  Bank,  as  defined  in 
paragraph  2  above. 

(ii)  data  reporting  measures  specific  to 
the  longlining  method  shall  not  apply 
'  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fishing  location  by  the  Commissioa. 
'  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  5  l/XIl, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Conservation  Measure  186/XVIB—New 
Trawl  Fishery  for  Chaenodraco  Wilsoni. 
Lepidonotothen  Kempi,  Trematomus 
Eulepidotus,  Pleuragramma 
Antarcticum  and  Exploratory  Trawl 
Fishery  for  Dissostichus  spp.  in 
Statistical  Division  58.4.2  in  the  1999/ 
2000  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/Xn: 

1.  Fishing  for  Chaenodraco  wlsoni, 
Lepidonotothen  kempi,  Trematomus 
eulepidotus  Pleuragramma  antarcticum 
and  Dissostichus  spp.  by  trawl  in 
Statistical  Division  58.4.2  between  the 
longitudes  of  45°E  and  80°E  shall  be 
limited  to  the  new  and  exploratory 
fisheries  by  Australian-flagged  vessels 

2.  The  total  catch  of  all  species  in  the 
1999/2000  season  shall  not  exceed  1,500 
tonnes. 

3.  The  catch  of  Chaenodraco  wilsoni 
in  the  1999/2000  season  shall  be  taken 
by  the  midwater  trawl  method  only  and 
shall  not  exceed  500  tonnes. 

4.  The  catches  of  Lepidonotothen 
kempi,  Trematomus  eulepidotus  and 
Pleuragramma  antarcticum  in  the  1999/ 
2000  season  shall  be  taken  by  the 
midwater  trawl  method  only,  and  shall 
not  exceed  300  toimes  for  any  one 
species. 

5.  The  total  catch  of  Dissostichus  spp. 
taken  by  the  trawl  method  shall  not 
exceed  500  tonnes,  of  which  no  more 
than  150  tonnes  shall  be  taken  in  each 
of  the  zones  boimded  by  the  longitudes 
50°E  and  60°E,  60°E  and  70°E,  70''E  and 
BO'E  respectively,  and  50  tonnes  in  the 
zone  bounded  by  45°E  and  50°E. 

6.  (i)  There  shall  be  no  directed 
fishing  for  any  species  other  than  those 
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specified  in  paragraph  1  of  this 
conservation  measure. 

(ii|  The  by-catch  of  any  fish  species 
other  than  those  specified  in  paragraph 
1  of  this  conservation  measure  shall  not 
exceed  50  tonnes. 

(iii)  If,  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
any  by-catch  species  for  which  by-catch 
limitations  apply  under  this 
conservation  measure  is  equal  to,  or 
greater  than  2  tonnes,  then  the  fishing 
vessel  shall  not  fish  using  that  method 
of  fishing  at  any  point  within  S  n  miles ' 
of  the  location  where  the  by-catch 
exceeded  2  tonnes  for  a  period  of  at 
least  five  days  *.  The  location  where  the 
by-catch  exceeded  2  tonnes  is  defined  as 
the  path  followed  by  the  fishing  vessel 
from  the  point  at  which  the  fishing  gear 
was  first  deployed  from  the  fishing 
vessel  to  the  point  at  which  the  fishing 
gear  was  retrieved  by  the  fishing  vessel. 

7.  For  the  purposes  of  these  new  and 
exploratory  trawl  fisheries,  the  1999/ 
2000  fishing  season  is  defined  as  the 
period  from  1  December  1999  to  30 
November  2000  or  until  the  catch  limit 
is  reached,  whichever  is  the  sooner. 

8.  Each  vessel  participating  in  these 
new  and  exploratory  trawl  fisheries  in 
Statistical  Division  58.4.2  in  the  1999/ 
20OO  season  shall  have  at  least  one 
scientific  observer  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation 
on  board  throughout  all  frshing 
activities  within  this  division. 

9-  Each  vessel  operating  in  these  new 
and  exploratory  trawl  fisheries  in 
Statistical  Division  58.4.2  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVII. 

10.  For  the  purpose  of  implementing 
this  conservation  measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XII  shall 
apply;  and 

(ii)  the  monthly  fine-scale  biological 
data,  as  required  under  Conservation 
Measure  121/XVI,  shall  be  recorded  and 
reported  in  accordance  with  the  System 
of  International  Scientific  Observation. 

11.  The  total  number  and  weight  of 
Dissostichus  spp.  discarded,  including 
those  with  the  jellymeat  condition,  shall 
be  reported.  These  fish  will  count 
towards  the  total  allowable  catch. 

12.  The  data  collection  and  research 
plans  in  Annex  186/A  shall  be 
implemented  and  the  results  reported  to 
CCAMLR  not  later  than  three  months 
after  the  closure  of  the  fishery. 

1  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  de^iition  of 
a  fishing  location  by  the  Commission. 


^The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Ckjnservation  Measure  51/XII. 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Annex  186/A 

Data  Collection  and  Research  Plans 

1.  In  the  case  of  midwater  trawling  for 
Chaenodmco  wilsoni,  Lepidonotothen 
kempi.  Trematomus  eulepidotus  and 
Pleuragranuna  antarcticum,  the  data 
collection  and  research  plans  shall  be  as 
set  out  in  Annex  182/A  and  182/B  of 
Conservation  Measure  182/XVIlI 
(General  Measures  for  Exploratory 
Fisheries  for  Dissostichus  spp.  in  the 
Convention  Area  for  the  1999/2000 
Season),  with  the  following  variations: 

(i)  there  shall  be  four  small-scale 
research  imits,  bounded  by  the 
longitudes  45''E  to  50°E,  50°E  to  BO^E, 
60'E  to  70°E  and  70°E  to  80°E 
respectively;  and 

(ii)  data  reporting  measures  specific  to 
the  longlining  method  shall  not  apply. 

2.  Demersal  trawling  for  Dissostichus 
spp.  in  water  shallower  than  550  m 
shall  be  prohibited  except  for  the 
researtJi  activities  described  below: 

(i)  demersal  trawling  shall  be  allowed 
only  in  designated  'open'  areas  on  the 
upper  and  mid-slope  in  depths  greater 
than  550  m; 

(ii)  the  manner  in  which  areas  are 
designated  "open"  and  "closed"  for 
demersal  trawling  will  be  determined 
according  to  the  following  procedure: 

(a)  open  and  closed  areas  will  consist 
of  a  series  of  north-south  strips 
extending  fiom  the  coast  to  bsyond  the 
foot  of  the  continental  slope.  Each  strip 
will  be  one  degree  of  longitude  wide; 

(b)  in  the  first  instance,  when  the 
vessel  has  foimd  an  appropriate  area  for 
prospecting  or  fishing,  it  will  designate 
the  strip  as  "open",  with  the  area  to  be 
fished  to  be  approximately  centered  in 
that  strip: 

(c)  a  single  prospecting  haul  will  be 
permitted  in  that  strip  before  it  is 
designated  as  open  or  closed,  to 
establish  ii  an  aggregation  of  interest  is 
present.  There  must  be  a  minimum  of  30 
minutes  of  longitude  between 
prospecting  hauls  where  no  strip  is 
designated  "open": 

(d)  whenever  a  strip  is  designated 
"open",  at  least  one  strip  adjacent  to 
that  strip  must  be  designated  as 

"closed".  Any  remnant  strips  less  than 
one  degree  wide  resulting  from  the 
previous  selection  of  open  and  closed 
strips,  will  be  designated  as  closed: 

(e)  once  a  strip  is  designated  closed  it 
cannot  be  subsequently  fished  in  that 
season  by  any  method  that  allows 
fishing  gear  to  contact  the  bottom; 


(f)  prior  to  commercial  fishing  in  an 
open  strip,  the  vessel  must  tindertake 
the  survey  trawls  in  the  open  strip  as 
described  below.  The  stirvey  trawls  in 
the  adjacent  closed  strip  must  be 
imdertaken  prior  to  the  vessel  fishing  a 
new  strip.  If  the  adjacent  closed  strip 
has  already  been  surveyed,  a  new 
survey  is  not  necessary;  and 

(g)  when  the  vessel  wishes  to  fish  in 
a  new  strip,  it  must  not  choose  a  strip 
already  closed.  Once  a  new  strip  is 
designated,  conditions  as  described  in 
paragraphs  Cb)  to  (f)  will  apply  to  that 
strip. 

3.  Survey  trawls  in  each  open  strip 
and  its  adjacent  closed  strip  will  be 
conducted  according  to  the  following 
scheme: 

(i)  each  pair  of  strips  will  be  divided 
between  the  shelf  area  above  550  m  and 
the  slope  area  below  550  m.  In  each 
open  and  closed  strip  the  following 
research  shall  be  undertaken: 

(a)  in  the  section  deeper  than  550  m, 
two  stations  (whose  locations  have  been 
randomly  pre-selected  according  to 
depth  and  longitude)  shall  be  sampled. 
At  each  of  these  stations  a  beam-trawl 
sample  of  benthos  and  a  bottom-trawl 
sample  of  finfish  using  a  commercial 
trawl  with  a  small  mesh  liner  shall  be 
taken; 

(b)  in  the  section  shallower  than  550 
m,  two  stations  shall  be  sampled  at 
randomly  pre-selected  sites  according  to 
depth  and  longitude  for  benthos  using  a 
beam-trawl  once  at  each  station  only: 
and 

(c)  this  will  be  imdertaken  in  each 
pair  of  the  open  and  closed  strips  using 
the  prt)ces5  described  above. 

4.  The  following  data  and  material 
will  be  collected  from  research  and 
commerxnal  haids,  as  required  by  the 
CCAMLR  Scientific  Observers  Manual: 

(i)  position,  date  and  depth  at  the  start 
and  end  of  every  haul; 

(ii)  haul-by  haul  catch  and  catch  per 
eSort  by  species: 

(iii)  haul-by  haul  length  frequency  of 
common  species: 

(iv)  sex  and  gonad  state  of  common 
species: 

(v)  diet  and  stomaiih  fidlness; 

(vi)  scales  and/or  otoliths  for  age 
determination; 

(vii)  by-catch  of  fish  and  other 
organisms;  and 

(viii)  observations  on  the  occiurence 
of  seabirds  and  mammals  in  relation  to 
fishing  operations,  and  details  of  any 
incidental  mortality  of  these  animals. 


Conservation  Measure  187/XVJU— 
Exploratory  Longline  Fishery  for 
Dissostichus  spp.  in  Statistical  Division 
5B.4.3  Outside  Areas  Under  National 
lurisdictions  in  the  1 999/2000  Season 
The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/Xn: 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Division  58.4.3  outside  areas 
under  national  jiirisdictions  by  the 
longline  method  shall  be  limited  to  the 
exploratory  longline  fisher,'  by  the 
European  Community  and  France.  The 
fishery  shall  be  conducted  by  European 
Community  (Portuguese-flagged)  and 
French-flagged  vessels  using  longlining 
only. 

2.  BANZARE  Bank  is  defined  as 
waters  within  Statistical  Division  58.4.3 
and  between  the  latitudes  55°S  and  62°S 
and  longitudes  73°30'E  and  80°E.  Elan 
Bank  is  defined  as  waters  within  the 
latitudes  55°S  and  62°S  and  longitudes 
60°E  and  73°30'E  outside  areas  of 
national  jurisdiction. 

3.  The  precautionary  catch  limit  of 
Dissostichus  spp.  for  this  exploratory 
longline  fishery  in  Statistical  Division 
58.4.3  shall  be  limited  to  300  tonnes  on 
BANZARE  Bank  and  250  tonnes  on  Elan 
Bank.  In  the  event  that  the  limit  on 
either  of  these  banks  is  reached,  the 
fishery  on  that  bank  shall  be  closed. 

4.  For  the  purpose  of  this  exploratory 
longline  fishery,  the  1999/2000  fishing 
season  is  defined  as  the  period  from  1 
May  to  31  August  2000. 

5.  The  exploratory  longline  fishery  for 
the  above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVl  and  182/XVn]. 

6.  Each  vessel  participating  in  this 
exploratory  longline  fishery  will  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVn. 

Conservation  Measure  188/XVni' — 
Exploratory  Longline  Fishery  for 
Dissostichus  Elepnoides  in  Statistical 
Division  58.4.4  in  the  1999/2000  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/Xn: 

1.  Fishing  for  Dissostichus  eleginoides 
in  Statistical  Division  58.4.4  shall  be 
limited  to  the  exploratory  longline 
fishery  by  Chile,  the  European 
Community,  France,  South  Africa  and 
Uruguay.  "The  fishery  shall  be  conducted 
by  European  Community  (Portuguese- 
flagged),  Chilean,  French,  South  African 
and  Uruguayan-flagged  vessels  using 
longlining  only. 

2.  The  precautionary  catch  for 
Statistical  Division  58.4.4  shall  be 


limited  to  370  tonnes  o{  Dissostichus 
spp.  north  of  60°S.  to  be  taken  by 
longlining.  In  the  event  that  this  limit  is 
reached,  the  fishery  shall  be  closed. 

3.  For  the  purpose  of  this  exploratory 
longline  fishery,  the  1999/2000  fishing 
season  is  defined  as  the  period  from  1 
May  to  31  August  ZOOO. 

4.  The  exploratory  longline  fishery  for 
the  above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  182/XVin. 

5.  Each  vessel  participating  in  this 
exploratory  longline  fishery  will  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVn. 

'  Except  for  waters  adjacent  to  the  Prince 
Edward  Islands. 

Conservation  Measure  189/XVini.',' 
Exploratory  Longline  Fishery  for 
Dissostichus  Eleginoides  in  Statistical 
Subarea  58.6  in  the  1999/2000  Season 
The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/Xn: 

1.  Fishing  for  Dissostichus  eleginoides 
in  Statistical  Subarea  58.6  shall  be 
limited  to  the  exploratory  longline 
fisher>'  by  Chile,  the  European 
Commimity.  France  and  South  Africa. 
The  fishery  shall  be  conducted  by 
European  Commimity  (Portuguese- 
flagged).  Chilean,  French  and  South 
African-flagged  vessels  using  longlining 
only. 

2.  The  precautionary  catch  limit  for 
this  exploratory  fishery  in  Statistical 
Subarea  5B.6  shall  be  limited  to  450 
tonnes  of  Dissostichus  eleginoides,  to  be 
taken  by  longlining.  In  the  event  that 
this  limit  is  reached,  the  fishery  shall  be 
closed. 

3.  For  the  purpose  of  this  exploratory 
longline  Bshery,  the  1999/20<X)  fishing 
season  is  defined  as  the  period  from  1 
May  to  31  August  2000. 

4.  The  exploratory  longline  fishery  for 
the  above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  182/XVni 

5.  Each  vessel  participating  in  this 
exploratory  longline  fishery  will  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVn. 

'  Except  for  waters  adjacent  to  the  Croiet 

Islands. 

'  Except  for  waters  adjacent  to  the  Prince 

Edward  Islands. 

Conservation  Measure  190/XVni — 
Exploratory  Longline  Fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.1  in  the  1999/2000  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 


accordance  with  Conservation  Measure 
65/Xn: 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  88.1  shall  be  limited 
to  the  exploratory  longline  fishery  by 
Chile,  the  European  (Community  and 
New  Zealand.  The  fishery  shall' be 
conducted  by  European  Commimity 
(Portuguese-flagged).  Chilean  and  New 
Zealand-flagged  vessels  using  longlining 
only. 

2.  The  precautionary  catch  limit  north 
of  65°S  in  Statistical  Subarea  88.1  shall 
be  limited  to  175  tonnes  of  Dissostichus 
spp.  In  the  event  this  limit  is  reached, 
the  fishery  north  of  65°S  shall  be  closed. 

3.  The  precautionar>'  catch  limit  south 
of  65°S  in  Statistical  Subarea  88. 1  shall 
be  limited  to  1  915  toimes  of 
Dissostichus  spp.  In  the  event  this  limit 
is  reached,  the  fishery  south  of  65°S 
shall  be  closed.  In  order  to  ensure  an 
adequate  spread  of  fishing  effort  south 
of  65°S.  no  more  than  478  toiuies  of 
Dissostichus  spp.  shall  be  taken  from 
each  of  the  four  small-scale  research 
units  (SSRU),  as  defined  in  Annex  182/ 
B  of  Conservation  Measure  182/XVHI, 
identified  for  Statistical  Subarea  88.1 
south  of  65°S. 

4.  For  the  purposes  of  this  explorator>' 
longline  fishery,  the  1999/2000  fishing 
season  is  defined  as  the  period  from  1 
December  1999  to  31  August  2000. 

5.  The  directed  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88. 1  shall  be  carried  out  in  accordance 
with  all  aspects  of  Conservation 
Measures  29/XVI  and  182/XVni. 
However,  south  of  65°S  the  directed 
fishery  by  New  Zealand,  and  fishing  by 
New  Zealand  associated  with  the 
researcih  plan,  for  the  above  species 
shall  be  carried  out  in  accordance  with 
the  provisions  of  Conservation  Measures 
182/XVTn  and  29/XVI,  except  paragraph 
3  of  Conservation  Measure  29/XVI  shall 
not  apply.  To  permit  experimental  line- 
weighting  trials  south  of  65°S.  longlines 
may  be  set  during  daylight  hours  if  the 
vessels  can  demonstrate  a  consistent 
minimum  line  sink  rale  of  0.3  metres 
per  second  If  a  total  aggregate  often 
(101  seabirds  is  caught  during  daytime 
setting  then  the  variation  frota 
Conservation  Measure  29/XVI  paragraph 
3  shall  cease  and  all  vessels  shall  revert 
to  setting  longlines  at  night  in 
accordance  with  Conservation  Measure 
29/XVI. 

6.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  one  observer 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation  on  board  t 
throughout  all  fishing  activities  within 
this  fishery. 

7.  Each  vessel  participating  in  this 
exploratory  longline  fishery  shall  be 
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required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVIl. 

8  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  88. 1  shall  be 
prohibited  within  10  n  miles  of  the 
coast  of  the  Balleny  Islands. 

Conservation  Measure  191/XVni — 
Exploratory  LongUne  Fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.2  in  the  1999/2000  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/XII: 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  88.2  shall  be  limited 
to  the  exploratory  longline  fishery  by 
Chile  and  the  European  Community. 
The  tishery  shall  be  conducted  by 
Chilean-flagged  and  European 
Community  (Portuguese-flagged)  vessels 
using  longlining  ooJy. 

2.  The  precautionary  catch  for  this 
exploratory  longline  fishery  in 
Statistical  Subarea  88.2  shall  be  limited 
to  250  tonnes  of  Dissostichus  spp.  south 
of  65°S.  In  the  event  that  this  limit  is 
reached,  the  fishery  shall  be  closed. 

3.  For  the  purposes  of  this  exploratory 
longline  fishery,  the  1999/2000  fishing 
season  is  defined  as  the  period  from  IS 
December  1999  to  31  August  2000. 

4.  The  exploratory  longline  fishery  for 
the  above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  182/XVm. 

5.  Each  vessel  participating  in  this 
exploratory  longline  fishery  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVII. 

Conservation  Measure  192/XVni — 
Protection  of  the  Cape  ShineffCemp 
Site 

1.  The  Commission  noted  that  a 
program  of  long-term  studies  is  being 
undertaken  at  Cape  Shirreff  and  the  San 
Telmo  Islands.  Livingston  Island,  South 
Shetland  Islands,  as  part  of  the 
CCAMLR  Ecosystem  Monitoring 
Program  (CEMP).  Recognising  that  these 
studies  may  be  vulnerable  to  accidental 
or  wilful  interference,  the  Commission 
expressed  its  concern  that  this  CEMP 
site,  the  scientific  investigations,  and 
the  Antarctic  marine  living  resources 
therein  be  protected. 

2.  Therefore,  the  Commission 
considers  it  appropriate  to  accord 
protection  to  the  Cape  Shirreff  CEMP 
site,  as  defined  in  the  Cape  Shirreff 
management  plan. 

3.  Members  shall  comply  with  the 
provisions  of  the  Cape  ShirreS  CEMP 
site  management  plan,  which  is 


recorded  in  Aimex  B  "Cape  Shirreff"  of 
Conservation  Measure  18/XIIl. 

4.  To  allow  Members  adequate  time  to 
implement  the  relevant  permitting 
procedures  associated  with  this  measure 
and  the  management  plan,  this 
Conservation  Measure  (192/XVIII)  shall 
become  effective  as  of  1  May  2000. 
Conservation  Measure  82/?QII  shall 
apply  until  midnight  on  30  April  2000. 

5.  In  accordance  with  Article  X,  the 
Commission  shall  draw  this 
conservation  measure  to  the  attention  of 
any  State  that  is  not  a  Party  to  the 
Convention  and  whose  nationals  or 
vessels  are  present  in  the  Convention 
Area. 

Raymond  V.  Amaudo, 

Director.  Office  of  Oceans  Affairs.  Department 

ofStale. 
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DEPARTMErfT  OF  STATE 

(Public  Notica  3179] 

Notic*  of  Meeting  of  the  Guttural 
Properly  Advisory  Commtttee 

The  Cultural  Property  Advisory 
Committee  will  meet  on  Monday, 
January  10,  2000,  fi-om  9:00  a.m.  to  5:00 
p.m.,  and  on  Tuesday,  January  11  from 
9:00  a.m.  to  2:00  p.m.,  at  the  Department 
of  State,  Aimex  44,  Room  840,  301  4th 
St.,  SW,  Washington,  DC.  During  its 
meeting  on  January  10,  the  Committee 
will  continue  its  review  of  a  proposal  to 
extend  the  Memorandum  of 
Understanding  between  the  Government 
of  the  United  States  of  America  and  the 
Government  of  the  Republic  of  El 
Salvador  Concerning  the  Imposition  of 
Import  Restrictions  on  Certain 
Categories  of  Archaeological  Material 
from  the  Prehispanic  Cultures  of  the 
Republic  of  El  Salvador.  The  proposal  to 
extend  the  MOU  was  published  in  the 
Federal  Register  on  November  8, 1999. 
Deliberations  on  this  proposed 
extension  were  conducted  by  the 
Committee  on  November  23, 1999, 
during  which  time  it  held  an  open 
session  to  receive  public  comment.  The 
Committee  continues  lo  welcome 
written  comment  for  its  consideration. 
A  copy  of  the  MOU  and  the  designated 
list  of  protected  categories  of 
archaeological  material  may  be  found  at 
httpi/Ze.usia.gov/education/culprop. 

On  January  11.  the  Committee  will 
begin  a  review  and  investigation  of  a 
request  from  the  Goverrunent  of  the 
Republic  of  Bolivia  filed  under  Article 
9  of  the  1970  Convention  on  the  Means 
of  Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property. 


Notification  of  receipt  of  this  request 
appeared  in  the  Federal  Register  on 
October  8,  1999.  and  may  be  found  at 
hftp://e.usia.gov/educationyculprop. 
Bolivia  believes  its  cultural  patrimony 
to  be  in  jeopardy  from  pillage.  It  seeks 
U.S.  import  restrictions  on  Pre- 
Columbian  archaeological  material  such 
as  artifacts  made  of  stone,  metal, 
ceramic,  shell,  bone,  wood,  textiles, 
featherwork,  basketry,  and  Pre- 
Columbian  human  remains;  and 
Colonial  period  and  indigenous 
ethnological  materials  such  as  folklore 
costmnes,  textiles,  featherwork, 
stonework,  leatherwork,  woodwork, 
metalwork,  ceramics,  religious  imagery, 
musical  instruments,  and  paintings.  The 
request  will  be  reviewed  by  the 
Committee  in  accordance  with 
provisions  of  the  Convention  on 
Cultural  Property  Implementation  Act 
(19  U.S.C.  2601  et  seq.). 

The  Committee  will  hold  an  open 
session  to  receive  comment  on  the 
Bolivia  request  at  a  meeting  to  be 
scheduled  in  March  2000  when  it  will 
continue  its  review  of  the  Bolivia 
request.  Notification  of  this  meeting  in 
March  will  be  published  in  the  Federal 
Register  and  will  be  posted  on  the 
cultural  property  web  site  noted  herein. 
In  the  meantime,  the  Committee 
welcomes  written  comment  that 
addresses  the  determinations  that  muit   . 
be  made  about  the  Bolivia  request 
pursuant  to  19  U.S.C.  2602,  Convention 
on  Cultural  Property  Implementation 
Act  The  meetiiig  on  January  10  and  11 
will  be  closed  pursuant  to  5  U.S.C. 
552b(c)(9)(B)  and  19  U.S.C.  2605(h). 

Written  comments  may  be  sent  to 
Cultural  Property,  Department  of  State, 
Armex  44.  301  4th  Street.  SW.  Rm.  247. 
Washington.  DC  20547;  or  faxed  to  (202) 
619-5177. 

Dated:  December  14. 1999. 
Evelyn  S.  Uefaennao. 

Under  Secretary  of  State  for  Public  Diplomacy 
and  Public  Affairs,  Department  of  State. 

Determination  To  Clow  the  Meeting  of 
the  Cultural  Property  Advisory 
Committee,  January  10-11,  2000 

In  accordance  with  5  U.S.C. 
552b(c)(9)(B).  and  19  U.S.C.  2605(h),  I 
hereby  determine  that  the  meeting  of  the 
Cultural  Property  Advisory  Committee 
on  January  10-11,  at  which  there  will  be 
deliberation  of  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  actions, 
will  be  closed. 
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Dated:  December  14, 1999, 
Evelyn  S.  Lieberman. 

Under  Secretary  of  Stole  for  Public  Diplomacy 
and  Public  Affairs.  Department  of  State. 
IFR  Doc.  99-32892  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  STATE 
(Public  Notica  No.  3173] 

Notice  of  Meetings;  Unitsd  States 
International  Telecommunication 
Advisory  Commtttee 
Telecommunication  Standardization 
Sector  (ITAC-T)  National  Committee, 
Study  Groups  A,  B,  &  D 

The  Department  of  State  aiuiounces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory 
Committee — Telecommunication 
Standardization  (ITAC-T)  National 
Committee,  Study  Groups  A,  B,  &  D. 
The  purpose  of  the  Committees  is  to 
advise  the  Department  on  policy  and 
technical  issues  with  respect  to  the 
International  Telecommunication  Union 
and  international  telecommunication 
standardization.  Except  where  noted, 
meetings  will  be  held  at  the  Department ' 
of  State,  2201  "C"  Street,  NW, 
Washi^on,  D,C. 

The  ITAC-T  National  Committee  will 
meet  fium  9:30  to  4:00  on  January  13 
and  March  14,  2000,  to  continue 
preparabons  for  the  June  ITU 
Telecommiinication  Sector  Advisory 
Group  (TSAG)  and  the  October  World 
Telecommunication  Sector  Assembly 
(WTSA). 

U.S.  Study  Group  A  will  meet  on 
February  16,  2000,  to  review  the  results 
of  the  December  Study  Group  3  meeting 
and  prepare  for  the  next  Study  Group  2 
meeting:  on  March  21 ,  2000,  to  review 
the  results  of  the  Study  Group  2 
meeting,  begin  preparations  for  the  next 
Study  Group  12  meeting,  and  make  final 
preparations  for  the  next  Study  Group  3 
meeting;  and  on  April  18.  2000.  to 
review  the  results  of  the  Study  Group  3 
meeting,  and  make  final  preparations  for 
the  Study  Group  12  meeting.  U.S.  Study 
Group  A  normally  meets  from  9:30  lo 
noon. 

U.S.  Study  Group  B  will  meet  January 
6.  2000,  to  complete  preparations  for  the 
next  Study  Group  4  meeting;  on 
February  9,  2000,  to  review  the  results 
of  tho  Study  Group  4  meeting,  begin 
preparations  for  the  next  Study  Group 
15  meeting,  and  final  preparations  for 
the  next  Study  Group  13  meeting.  U.S. 
Study  Group  B  meets  from  9:30  to  4:00. 

U.S.  Study  Group  D  will  meet  January 
18.  2000,  for  final  preparations  for  the 
next  Study  Groups  8  ft  16  meetings;  on 
March  1 ,  2000,  lo  review  the  results  of 


the  Study  Groups  8  &  16  meetings,  begin 
preparations  for  the  next  Study  Group  9 
meeting,  and  final  preparations  for  the 
next  Study  Group  7  meeting:  and  on 
April  26,  2000,  to  review  the  results 
from  Study  Group  7,  and  make  final 
preparations  for  the  next  Study  Group  9 
meeting.  U.S.  Study  Group  D  normally 
meets  from  9:30  to  noon. 

Members  of  the  general  public  may 
attend  these  meetings.  Entrance  to  the 
Department  of  State  is  controlled; 
people  intending  to  attend  any  of  the 
ITAC  meetings  should  send  a  fax  to 
(202)  647-7407  not  later  than  24  hours 
before  the  meeting.  This  fax  should 
display  the  name  of  the  meeting  (ITAC 
T,  or  U.S.  Study  Group  A,  B,  or  D,  and 
date  of  meeting),  your  name,  social 
security  number,  date  of  birth,  and 
organizational  affiliation.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admission:  U.S. 
driver's  license,  passport,  U.S. 
Government  identification  card.  Enter 
from  the  C  Street  Lobby;  in  view  of 
escorting  requirements,  non- 
Govemment  attendees  should  plan  to 
arrive  not  less  than  15  minutes  before 
the  meeting  begins.  Actual  room 
assigimients  may  be  determined  at  the 
lobby  or  by  calling  the  Secretariat  at  202 
647-0965/2592. 

Attendees  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  members  will 
be  limited  to  seating  available. 

Dated:  December  13, 1999. 
Marian  Gordon. 

Director.  Telecommunication  6*  Information 
Standardization.  Department  of  State. 
IFR  Doc.  99-32890  Filed  12-17-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
Weather  and  Winter  Mobiltty  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice;  solicitation  of  letters  of 
interest. 

summary:  This  document  solicits  letters 
of  interest  frt)m  private  sector  vendors  of 
weather  information  services  and 
products  for  participation  in 
development  of  Surface  Transportation 
Weather  Decision  Support 
Requirements  (STWDSR)  relating  to  the 
legislative  requirement  to  incorporate 
research  on  the  impact  of 
environmental,  weather,  and  natuxai 
conditions  on  intelligent  transportation 
systems,  including  the  effects  of  cold 
climates  provided  in  section  5207  of  the 


Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  The  FHWAs 
weather  and  winter  mobility  program  is 
conducting  a  project  to  document  these 
requirements.  Firms  and  individuals 
having  expertise  in  products  or  services 
relevant  to  the  STWDSR  document  are 
invited  to  participate  in  stakeholder 
meetings  and  review  of  draft  documents 
as  a  contribution  to  the  STWDSR.  Up  to 
two  outreach  sessions  will  be  held 
between  1/1/00  and  6/30/00  with 
accompanying  rounds  of  document 
review. 

dates:  Letters  of  interest  fix>m  private 
vendors  should  be  received  by  February 
3.  2000. 

AODflESSES:  Your  letters  of  interest  may 
be  mailed  or  hand  carried  to  the  Federal 
Highway  Administration,  Office  of 
Transportation  Operations,  HOTO-1, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590-0001.  or  submitted 
electronically  to: 
Paul.Pisano@fhwa.dot.gov  in 
WordPerfect  6.1  or  higher. 
FOB  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Pisano.  Office  of  Transportation 
Operations.  HOTO-1.  (202)  366-1301. 
or  Mr.  Wilbert  Baccus.  Office  of  the 
Chief  Counsel.  HCC-32.  (202)  366-4233. 
Federal  Highway  Administration.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  Office  hours  ^  from  7:45 
a.m.  to  4:15  p.m..  e.t..  Mon'day  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  httpj/www.access.gpo.gov/ 
nara. 

Internet  users  may  access  the  FHWA 
Inteliigent  Transportation  Systems  (ITS) 
web  site  at  http://wwwJts.doLgov. 

Background 

Section  5207(b)(5)  of  the  TEA-21. 
Public  Law  105-178,  112  Stat.  107,  at 
458  (1998),  requires  the  FHWA  to 
incorporate  research  o  the  impact  of 
environmental,  weather,  and  natural 
conditions  on  intelligent  transportation 
systems. 

The  FHWA  has  conducted  system 
engineering  and  program  plamung 
activities  to  define  a  conceptual 
Weather  Information  for  Surface 
Transportation  Decision  Support 
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System  (WIST-DSS).  This  system  is 
intended  to  be  an  integrated  part  of  the 
ITS,  and  is  described  in  the  white  paper 
on  "Weather  Information  for  Surface 
Transportation."  May  15. 1998, 
available  Blectronically  at:  http:// 
www.its.dot.gov/weIcome.htm.  The 
document  can  be  retrieved  by  loggiBg 
into  the  Electronic  Document  Library  as 
a  guest  (select  "EDL  Login"),  and  then 
searching  on  the  document  number, 
which  is  11263. 

The  STWDSR  document  will  define 
weather  information  needs  of  surface 
transportation  (especially  road)  users 
and  operators,  that  ultimately  will  aid  in 
improved  decisionmaking  to  reduce 
negative  impacts  of  weather  on  the 
roadway  network.  It  will  also  deHiie 
WIST-DSS  requirements  in  response  to 
these  needs. 

Creation  of  the  STWDSR  document 
will  include  defining  the  state-of-the-art 
in  decision  support  systems  involving 
weather  and  road-suiilace  condition 
information,  and  allocating 
requirements  to  decision  support  system 
components  within  the  ITS.  Initially, 
the  focus  will  be  on  highway  winter 
maintenance  agencies.  The  document 
also  will  identify  future  system  research 
and  operational  tests  to  be  funded  by 
the  FHWA.  and  will  contribute  to 
interdepartmental  requirements  through 
the  Office  of  the  Federal  Coordinator  for 
Meteorology  (OFCM).  Background  The 
STWDSR  plans  specify  participation  of 
stakeholder  groups,  including  nonprofit 
research  and  development  organizations 
specializing  in  various  aspects  of 
meteorological  system  development, 
highway  maintenance  managers,  and 
vendors  of  weather  information  systems 
and  consulting. 

The  STWDSR  development  task  is 
being  conducted  between  5/1/99  and  6/ 
30/00  and  is  organized  around  two  key 
deliverables: 

1.  STWDSR  Version  1.0  delivered  11/ 
15/99, and 

2.  STWDSR  Version  2.0  delivered  6/ 
30/00. 

These  deliverables  are  correlated  with 
the  OFCM  program  for  the  Weather 
Information  for  Surface  Transportation 
loint  Action  Group  (WIST/JAG).  The 
deliverables  will  be  inputs  to  the  OFCM 
requirements  process,  and 
independently  will  guide  the  FHWA 
program  of  research  and  development, 
operational  tests  and  deployment 
guidance,  as  well  as  informing  the 
weather-information  elements  of  the 
National  ITS  Architecture.  The  Version 
1 .0  document  Mrill  be  a  baseline  for 
stakeholder  review  that  will  contribute 
to  STWDSR  Version  2.0. 

Participation  of  private  sector  vendors 
of  weather  information  services  and 


products  will  contribute  to:  (1)  Defining 
the  state  of  practice  in  tailored  weather 
information  for  surface  transportation 
decisionmakers:  (2)  identifying 
information  needs  into  the  tailoring 
process,  and;  (3)  identifying  technical 
advances  needed  to  enhance  the  quality 
or  delivery  of  weather  information 
services.  No  proprietary  information 
will  be  required.  Attendance  at 
stakeholder  meetings  will  be  at  the 
expense  of  the  private  sector 
participants.  The  stakeholder  meetings 
will  be  for  nonproprietary  information 
exchange.  Formal  marketing  activities, 
such  as,  booths  or  product  sales 
presentations  will  not  be 
accommodated.  Consenting  participants 
may  be  selected  to  give  presentations  or 
serve  on  discussion  panels  relevant  to 
STWDSR  review  and  development,  and 
user  education. 

The  following  items  are  required  in 
the  letter  of  interest: 

1 .  The  organization,  contact  person, 
address,  telephone  number,  fax  number 
and  email. 

2.  Brief  description  of  the  expertise 
and/or  products  relevant  to  STWDSR 
development. 

3.  The  level  of  effort  the  respondent 
is  willing  to  undertake,  including: 

a.  Attendance  at  stakeholder 
meetings: 

b.  Givilig  presentations  at  stakeholder 
meetings: 

c.  Review  of  draft  documentation;  and 

d.  Receipt  of  final  dociunentation. 

Authority:  23  U.S.C.  315;  Sec.  5207,  Pub. 
L.  105-178,  112  StaL  107.  at  458  (1998):  and 
49CFR  1.48. 

Issued  on:  December  9, 1999. 
Gloria ).  Jeff, 

Federal  Highway  Deputy  Administrator. 
[PR  Doc.  99-32909  Filed  12-17-99:  8:45  ami 
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DEPARTMEffT  OF  TRANSPORTATION 

Faderal  Transit  Administration 

Transfer  of  Federally  Assisted  Land  or 
Facility 

agency:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  transfer 

Federally  assisted  land  or  facility. 

summary:  Section  5334(g)  of  the  Federal 
Transit  Laws,  as  codified.  49  U.S.C. 
§§  5301,  et  seq..  permits  the 
Administrator  of  the  Federal  Transit 
Administration  (FT A)  to  authorize  a 
recipient  of  FTA  funds  to  transfer  land 
or  a  facility  to  a  public  body  for  any 
public  purpose  with  no  further 
obligation  to  the  Federal  Government  if. 


among  other  things,  no  Federal  agency 
is  interested  in  acquiring  the  asset  for 
Federal  use.  Accordingly,  FTA  is 
issuing  this  Notice  to  advise  Federal 
agencies  that  the  Massachusetts  Bay 
Transportation  Authority  (MBTA) 
intends  to  transfer  approximately  75,882 
square  feet,  or  1.74  acres,  of  land  and 
improvements  thereon  situated  at 
Marion  Drive  and  Copper  Beech  Drive 
in  Kingston,  Massachusetts. 
EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  parcel  of 
land  and  improvements  thereon  must 
notify  the  FTA  Region  I  Office  of  its 
interest  by.January  19,  2000. 
ADDRESSES:  Interested  parties  should 
notify'  the  Regional  Office  by  writing  to 
Richard  H.  Doyle.  Regional 
Administrator.  Federal  Transit 
Administration,  55  Broadway,  Room 
921.  Cambridge.  MA  02142 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  E.  Foley,  Regional  Counsel,  at 
617/494-2409:  Richard  N.  Cole.  Director 
of  Operations  and  Program 
Management,  at  617/494-2395;  or  Jackie 
Hathaway.  FTA  Headquarters  Office  of 
Program  Management,  at  202/366-6106. 
SUPPLEMENTARY  INFORMATION: 
Background 

49  U.S.C.  5334(g)  provides  guidance 
on  the  transfer  of  capital  assets. 
Specifically,  if  a  recipient  of  FTA 
assistance  decides  an  asset  acquired 
under  this  chapter  at  least  in  part  with 
that  assistance  is  no  longer  needed  for 
the  purpose  for  which  it  was  acquired, 
the  Secretary  of  Transportation  may 
authorize  the  recipient  to  transfer  the 
asset  to  a  local  governmental  authority 
to  be  used  for  a  public  purpose  with  no 
further  obligation  to  the  Government. 

49  U.S,C  S334(gKl)  Detenninations 

The  Secretary  may  authorize  a 
transfer  for  a  public  purpose  other  than 
mass  transportation  only  if  the  Secretary 
decides: 

(A)  The  asset  will  remain  in  public 
use  for  at  least  5  years  after  the  date  the 
asset  is  transferred: 

(B)  There  is  no  purpose  eUgible  for 
assistance  under  this  chapter  for  which 
the  asset  should  be  used;     . 

(C)  The  overall  benefit  of  allowing  the 
transfer  is  greater  than  the  interest  of  the 
Government  in  liquidation  and  return  of 
the  financial  interest  of  the  Government 
in  the  asset,  after  considering  fair 
market  value  and  other  factors:  and 

(D)  Through  an  appropriate  screening 
or  survey  process,  that  there  is  no 
interest  in  acquiring  the  asset  for 
Government  use  if  the  asset  is  a  facility 
or  land. 
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Federal  Interest  in  Acquiring  Land  or 
Facility 

This  document  implements  the 
requirements  of  49  U.S.C.  5334(g)(1)(D) 
of  the  Federal  Transit  Laws. 
Accordingly.  FTA  hereby  provides 
notice  of  the  availability  of  the  asset 
further  described  below.  Any  Federal 
agency  interested  in  acquiring  the 
afiected  land  and  improvements  thereon 
should  promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  and 
improvements  thereon,  FTA  will  make 
certain  that  the  other  requirements 
specified  in  49  U.S.C.  Section 
5334(g)(1)(A)  through  (C)  are  met  before 
permitting  the  asset  to  be  transferred. 

Additional  DescriptioD  of  Land  or 
Facility 

The  property  contains  approximately 
75.882  square  feet,  or  1.74  acres,  of  land 
and  improvements  thereon  situated  at 
Marion  Drive  and  Copper  Beech  Drive 
in  Kingston.  Massachusetts.  The  MBTA 
constructed  a  road  and  cul-de-sac  across 
the  parcel  from  Marion  Drive  to  Copper 
Beech  Drive  for  emergency  access  to 
Kingston  Station  and  Layover  Facility 
and  will  retain  an  easement  in  the  road. 
The  area  east  of  the  road  is  level  and 
landscaped.  A  retention  pond  is  located 
west  of  the  road.  The  area  west  of  the 
pond  is  steeply  sloped  up  to  the 
adjacent  property.  The  MBTA  also 
constructed  a  water  main  along  the 
southwest  side  of  the  parcel. 

Issued  on:  December  14, 1999. 
Richard  H.  Doyle, 
Regional  Administrator. 
IFR  Doc.  99-32914  Filed  12-17-99;  8:45  ami 

8ILLMQ  COOe  4*10-I7-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-9»-«632:  Notice  1] 

Ford  Motor  Co.;  Receipt  of  Application 
for  Decision  of  Inconsequential 
Noncompliance 

Ford  Motor  Company  (Ford)  has 
determined  that  certain  2000  model  year 
Ford  Focus  vehicles  it  produced  are  not 
in  full  compliance  with  49  CFR  571.135. 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  135,  "Light  Vehicle  Brake 
Systems,"  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  and  Noncompliance  Reports." 
Ford  has  also  applied  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301 — 
"Motor  Vehicle  Safety"  on  the  basis  that 


the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Paragraph  S5.4.3(b)  of  FMVSS  No. 
135  states  that  the  brake  fluid  warning 
statement  lettering  shall  be  "located  so 
as  to  be  visible  by  direct  view,  either  on 
or  within  100  mm  (3.94  inches)  of  the 
brake  fluid  reservoir  filler  plug  or  cap." 
Ford  manufactured  approximately 
1 1 ,000  model  year  2000  Focus  vehicles 
that  may  not  comply  with  the 
requirement  that  the  brake  fluid  label  be 
located  within  lOO  mm  of  the  reservoir 
filler  plug  or  cap.  The  vehicles  were 
manufactured  between  October  7.  1999 
and  October  20.  1999.  According  to 
Ford,  the  location  of  the  labels 
containing  the  required  lettering  was 
not  controlled  and,  while  clearly  visible 
by  direct  view,  some  labels  were  located 
such  that  the  lettering  is  120  to  130  mm 
distance  from  the  reservoir  filler  cap. 
Ford  believes  this  condition  to  be 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Ford  stated  in  its  Petition  that  the 
noncompliance  was  precipitated  by  a 
production  change.  Prior  to  the 
production  change,  the  labels  were 
affixed  by  Ford  during  vehicle 
assembly.  The  production  change 
resulted  in  the  brake  fluid  warning 
labels  being  affixed  by  the  supplier  of 
the  vehicle  component  on  which  the 
labels  are  mounted.  The  supplier  was 
not  aware  of  the  importance  of  the 
positioning  of  the  brake  fluid  warning 
label  on  the  vehicle  component. 

Ford's  petition  included  a  brake  fluid 
warning  label  of  the  type  afiixed  to  the 
2000  model  year  Focus.  Ford  also 
provided  photographs  of  an  engine 
compartment  in  which  the  label  is 
properly  located  (approximately  75  mm 
from  the  brake  fluid  reservoir  cap)  and 
an  engine  compartment  with  an 
improperly  located  label.  Ford 
supported  its  claim  that  the 
noncompliance  is  inconsequential  by 
stating  that  the  subject  labels  meet  all 
other  federal  requirements,  and  the 
location  of  these  labels  does  not  present 
reasonably  anticipated  risks  to  motor 
vehicle  safety. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401, 400 
Seventh  Street,  SW,  Washington,  DC 


20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  lanuary  19, 
2000. 

(49  U.S.C.  30118, 30120:  delegalioQB  of 
aulhorily  at  49  CFR  1.50  and  501.8) 

Issued  on:  December  14.  1999. 
Stephen  R.  Knizke, 

.Acting  Associate  Administrulor  for  Safety 
Performance  Standards. 
(PR  Dof .  99-32857  Filed  12-17-99:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  Motor  Carrier  Safely 

[OMCS  OocltM  No.  OMCS-99-63S4] 

Controlled  Substances  and  Alcohol 
Use  and  Testing:  PacltiCorp  Electric 
Operations'  Exemption  Application; 
Random  Testing  of  Drtvers 

AGENCY:  Office  of  Motor  Carrier  Safetv 
(OMCS).  DOT. 

ACTION:  Notice  of  application  for 
exemption  and  proposal  to  deny 
exemption;  request  for  comments. 

SUMMARY:  The  OMCS  is  announcing  its 
proposal  to  deny  the  application  of 
PacifiCorp  Electric  Operations 
(PacifiCorp)  for  an  exemption  from  the 
OMCS'  controlled  subsilaoces  and 
alcohol  random  testing  requirements  in 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  PacifiCorp  has 
requested  an  exemption  because  the 
company  believes  it  has  a  low 
percentage  of  positive  random  test 
results  since  testing  was  initiated. 
PacifiCorp 's  positive  rate  for  random 
controlled  substances  tests  is  1  percent 
and  its  positive  rate  for  random  alcohol 
tests  is  0.8  percent.  The  company 
requested  regulatory  relief  but  did  not 
offer  alternatives  that  would  have 
comparable  deterrent  effects.  The  OMCS 
intends  to  deny  the  exemption  because 
PacifiCorp  did  not  explain  how  it  would 
achieve  a  level  of  safety  that  is 
equivalent  to.  or  greater  than,  the  level 
of  safety  that  would  be  obtained  by 
complying  with  the  random  controlled 
substances  and  alcohol  testing 
requirements. 
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DATES:  Comments  must  be  received  on 
ar  before  January  19.  2000, 
ADDRESSES:  Submit  written,  signed 
comments  with  the  docket  number 
appearing  at  the  top  of  this  document  to 
the  Docket  Clerk,  U.S.  OOT  Dockets. 
Room  Pb-401,  400  Seventh  Street.  SW„ 
Washington,  DC  20590-0001.  AH 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
9  a.m.  to  5  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  sqlf- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  rNFORMATXIM  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Research  and  Standards,  HMCS-IQ, 
(202)  366-4009,  Office  of  Motor  Carrier 
Safety,  400  Seventh  Street,  SW., 
Washington,  DC.  20590-0001;  or  Mr. 
Charles  E.  Medalen,  Office  of  the  Chief 
Counsel,  HCC-20,  (202)  366-1354, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington.  D.C. 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Internet  users  may  access  all 
comments  submitted  to  the  Docket 
Clerk,  US  DOT  Dockets.  Room  Pb-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001 ,  in  response  to  this 
notice  by  using  the  universal  resource 
locator  (URL):  http://dms.dot.gov.  It  is 
available  24  hours  each  day,  365  days 
each  year.  Please  follow  the  instructions 
online  for  more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  solWare  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://www.narti.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/nara. 

Creatioa  of  New  Agency 

Section  338  of  the  FY  2000 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act 
prohibits  the  expenditure  of  any  funds 
appropriated  by  that  Act  "to  carry  out 
the  functions  and  operations  of  the 
Office  of  Motor  Carriers  within  the 
Federal  Highway  Administration"  (Pub. 
L.  106-69,  October  9,  1999, 113  Stot. 
986,  at  1022).  Section  338  fiirther 
provides  that,  if  the  authority  of  the 
Secretary  of  Transportation  on  which 
the  functions  and  operations  of  the 


Office  of  Motor  Carriers  are  based  is 
redelegated  outside  the  FHWA,  the 
funds  available  to  that  Office  under  the 
Act  may  be  transferred  and  expended  to 
support  its  functions  and  operations. 

Tne  Secretary  has  rescinded  the 
authority  previously  delegated  to  the 
FHWA  to  perform  motor  carrier 
functions  and  operations.  This  authority 
has  been  redelegated  to  the  Director, 
Office  of  Motor  Carrier  Safety  (OMCS), 
a  new  office  within  the  Department  of 
Transportation  (64  FR  56270,  October 
19, 1999). 

The  motor  carrier  functions  of  the 
FHWA's  Resource  Centers  and  Division 
(i.e..  State)  Offices  have  been  transferred 
to  OMCS  Resource  Centers  and  OMCS 
Division  Offices,  respectively. 
Rulemaking,  enforcement  and  other 
activities  of  the  Office  of  Motor  Carrier 
and  Highway  Safety  while  part  of  the 
FHWA  will  be  continued  by  the  OMCS. 
The  redelegation  will  cause  no  changes 
in  the  motor  carrier  functions  and 
operations  previously  handled  by  the 
FHWA.  For  the  time  being,  all  phone 
numbers  and  addresses  are  unchanged. 

Background 

On  June  9, 1998,  the  President  signed 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Public  Law 
105-178, 112  Stat.  107).  Section  4007  of 
TEA-21  amended  49  U.S.C.  31315  and 
31136(e)  concerning  the  Secretary  of 
Transportation's  (the  Secretary's) 
authority  to  grant  exemptions  from  the 
FMCSRs.  An  exemption  may  be  granted 
for  no  longer  than  two  years  from  its 
approval  date,  and  may  be  renewed 
upon  application  to  the  Secretary. 

Section  4007  of  the  TEA-21  requires 
the  OMCS  to  publish  a  notice  in  the 
Federal  Register  for  each  exemption 
requested,  explaining  that  the  request 
has  been  filed,  and  providing  the  public 
with  an  opportunity  to  inspect  the 
safety  analysis  and  any  other  relevant 
information  known  to  the  agency,  and  to 
comment  on  the  request.  Prior  to 
granting  a  request  for  an  exemption,  the 
agency  must  publish  a  notice  in  the 
Federal  Register  identifying  the  person 
or  class  of  persons  who  will  receive  the 
exemption,  the  provisions  from  which 
the  person  will  be  exempt,  the  effective 
period,  and  all  terms  and  conditions  of 
the  exemption.  The  terms  and 
conditions  established  by  the  OMCS 
must  ensure  that  the  exemption  will 
likely  achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
that  would  be  achieved  by  complying 
with  the  regulation. 

On  December  8,  1998,  the  FHWA 
published  an  interim  final  rule 
implementing  section  4007  of  TEA-21 
(63  FR  67600).  The  regulations  at  49 


CFR  part  381  establish  the  procedures  to 
be  followed  to  request  waivers  and  to 
apply  for  exemptions  from  the  FMCSRs, 
and  the  procedures  used  to  process 
them. 

As  indicated  earlier  in  this  notice,  the 
Secretary  has  rescinded  the  authority 
previously  delegated  to  the  FHWA  to 
carry  out  motor  carrier  functions  and 
operations.  Therefore,  the  regulations 
issued  by  the  FHWA  are  now 
regulations  of  the  OMCS.  On  October 
29,  1999  (64  FR  58355),  the  OMCS 
issued  a  final  rule  amending  the 
heading  for  chapter  III  of  Title  49  of  the 
Code  of  Federal  Regulations  to  reflect 
the  organizational  changes. 

PadfiCorp's  Application  for  an 
Exemption 

PacifiCorp  applied  for  an  exemption 
from  49  CFR  382.305,  which  provides 
requirements  concerning  random 
controlled  substances  and  alcohol 
testing  of  commercial  motor  vehicle 
drivers.  A  copy  of  the  application  is  in 
the  docket  identified  at  the  beginning  of 
this  notice.  PacifiCorp  indicated  that  it 
is  an  electric  utility  with  133  service 
centers  and  other  facilities  in  six  States. 
Approximately  1 ,600  drivers  would  be 
affected  if  the  exemption  were  granted. 
PacifiCorp  stated: 

PacifiCorp  does  Dot  anticipate  any  adverse 
safety  impacts  from  this  exemption  due  to 
the  current  low  level  of  positive  random 
results  and  the  company's  intention  to 
continue  its  for-cause,  pre^mployment  and 
retum-to-work  drug  and  alcohol  screening 
programs. 

The  current  program  that  chooses  the 
company's  CommerciaJ  Drivers  License 
holders  for  random  screens  operates  at  an 
annual  50  percent  sampling  for  drugs  and  a 
10  percent  sampling  for  alcohol.  This 
program  has  an  adverse  effect  on  the 
productivity  of  PacifiCorp's  employees  in 
both  union  and  supervisory  ranks. 
Administering  and  arranging  each  random 
screen  can  take  up  to  two  supervisory  hours 
and  tliree  to  four  non-supervisory  hours  out 
of  an  eight-hour  workday.  This  impact  is 
becoming  more  critical  as  the  electric  utihty 
enters  a  new  era  of  competition. 

The  apprtjximately  $150,000  spent  each 
year  on  random  drug  and  alcohol  screens 
takes  funds  away  from  innovative  traffic 
safety  programs  that  PacifiCorp  could 
develop.  This  amount  does  not  include  the 
aforementioned  cost  of  lost  productivity, 
which  could  easily  double  this  figure. 

Basis  for  Proposal  to  Deny  the 
Exemption 

The  OMCS  has  carefully  reviewed 
PacifiCorp's  application  for  an 
exemption  from  the  controlled 
substances  and  alcohol  random  testing 
requiremenU  of  49  CFR  382.305,  but 
does  not  believe  that  a  motor  carrier's 
low  positive  testing  rate  is,  in  and  of 
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itself,  sufficient  reason  for  the  carrier  to 
be  granted  an  exemption  from  the 
random  testing  regulations.  Random 
testing  identifies  drivers  who  use 
controlled  substances  or  misuse  alcohol 
but  are  able  to  use  the  predictability  of 
other  testing  methods  (e.g..  pre- 
employment,  and  reasonable  suspicion) 
to  avoid  testing  positive.  More 
importantly,  random  testing  serves  as  a 
deterrent  against  begiiming  or 
continuing  prohibited  controlled 
substances  use  and  misuse  of  alcohol 

Generally,  the  controlled  substances 
and  alcohol  testing  requirements  are 
applicable  to  every  person  who  operates 
a  CMV  (as  defined  in  49  CFR  382.107) 
in  commerce  in  any  State  and  is  subject 
to  the  commercial  driver's  license  (CDL) 
requirements  (49  CFR  part  383).  The 
rules  are  also  applicable  to  each 
employer '  of  these  individuals.  The 
regulations  require  pre-employment 
controlled  substances  testing,  and  post- 
accident,  random,  reasonable  suspicion, 
retum-to-duty  (for  drivers  removed  from 
duty  after  a  positive  test  result),  and 
follow-up  testing  lor  controlled 
substances  and  alcohol. 

The  selection  of  drivers  for  random 
alcohol  and  controlled  substances 
testing  must  be  made  by  a  scientifically 
valid  method,  such  as  a  random  number 
table  or  a  computer-based  random 
number  generator  that  is  matched  with 
drivers'  social  security  numbers,  payroll 
identification  numbers,  or  other 
comparable  identifying  nimibers.  Under 
the  selection  process  used,  each  driver 
must  have  an  equal  chance  of  being 
tested  each  time  selections  are  made. 
The  employer  must  randomly  select  a 
sufficient  number  of  drivers  for  testing 
during  each  calendar  year  to  equal  an 
armual  rate  not  less  than  the  minifniim 
annual  percentage  rate  for  random 
alcohol  and  controlled  substances 
testing,  currently  10  and  50  percent, 
respectively. 

Although  PacifiCorp  indicated  that  its 
positive  testing  rates  for  controlled 
substances  and  alcohol  are  1  percent 
and  0.8  percent,  respectively,  these  rates 
are  indications  that  its  workplace  is  not 
presently  drug-free  and  that  random        4^ 
testing  still  serves  a  very  necessary 
purpose.  Since  PacifiCorp  appears  to 
have  an  annual  average  of  1 ,600  drivers, 
the  company  is  required  to  conduct  at 
least  800  random  controlled  substances 
tests,  and  160  random  alcohol  tests 
during  each  calendar  year.  A  positive 


'  Employer  means  an)'  penon  tiacluding  tile 
LiDited  States,  a  Stale.  IDtsthcl  of  Columbia,  tribal 
govamment.  or  a  political  subdivision  of  s  State) 
who  owns  or  leases  l  commennal  motor  vehicle  or 
■eKigntt  persons  to  oparate  such  a  vehicle.  The  term 
employer  includes  an  employer's  agents,  ofBcefs 
and  representatives. 


testing  rate  of  1  percent  for  controlled 
substances  means  that  out  of  the  BOO 
random  tests  conducted,  eight 
individuals  were  foimd  to  have  violated 
the  prohibition  on  the  use  of  controlled 
substances.  A  positive  testing  rate  of  0.8 
percent  for  alcohol  means  that  out  of  the 
160  random  tests  conducted,  two 
individuals  were  found,  at  a  minimum, 
to  have  violated  the  prohibition  against 
reporting  for  duty  or  remaining  on  duty 
requiring  the  periformance  of  safety- 
sensitive  functions  while  having  an 
alcohol  concentration  of  0.04  or  greater 
(49  CFR  382.201).  These  two 
individuals  may  also  have  violated  the 
prohibitions  against  using  alcohol  while 
performing  safety-sensitive  fimctions 
(49  CFR  382.205),  and  using  alcohol 
within  four  hours  of  performing  safety- 
sensitive  fimctions  (49  CFR  382.207). 

While  PacifiCorp's  positive  test  rates 
are  low,  some  of  its  drivers  were  not 
deterred  from  using  controlled 
substances,  and  misusing  alcohol. 
PacifiCorp  said  that  it  did  "not 
anticipate  any  adverse  safety  impacts 
from  this  exemption."  Even  if  the  effect 
of  ending  random  testing  were  nil — 
which  is  unlikely — the  projection  into 
the  future  of  PacifiCorp's  current 
positive  test  rates  means  that  at  least  80 
of  its  drivers  would  operate  CMVs  on 
the  public  highways  in  the  next  decade 
with  controlled  substances,  and  another 
20  with  substantial  amoimts  of  alcohol, 
in  their  bodies.  This  is  not  reassuring. 

Furthermore,  PacifiCorp  did  not 
indicate  whether  drivers  who  tested 
positive  were  terminated,  or  returned  to 
duty.  If  they  returned  to  duty,  what  was 
their  subsequent  record  of  compliance? 
The  agency  believes  this  information  is 
relevant. 

Discontinuing  random  controlled 
substances  and  alcohol  testing  would 
send  a  message  that  as  long  as  CMV 
drivers  are  not  involved  in  serious 
accidents  and  do  nothing  that  would 
prompt  an  employer  to  conduct  a 
reasonable  suspicion  test,  there  is  no 
real  obstacle  to  recreational  use  of 
controlled  substances  or  the  abuse  of 
alcohol. 

The  current  post-accident  and 
reasonable  suspicion  testing 
requirements  would  remain  in  effect 
even  if  PacifiCorp's  request  were 
granted,  but  the  OMCS  does  not 
consider  them  effective  deterrents 
without  the  complementary  random 
testing  requirement.  In  the  case  of  post- 
accident  testing,  the  damage  has  already 
been  done  before  a  test  is  conducted. 
For  reasonable  suspicion  testing, 
indicators  that  the  driver  may  have  a 
problem  have  already  become  apparent 
to  a  trained  observer.  Random  testing 
however,  provides  a  means  to  detect 


driver  problems  in  the  absence  of  an 
accident  or  reasonable-suspicion 
indicators.  An  effective  controlled 
substances  and  alcohol  program  must 
have  all  three  of  these  elements  to  deter 
the  prohibited  conduct,  and,  if 
deterrence  fails,  to  detect  such  conduct 
by  drivers.  Even  with  all  three  of  these 
elements,  some  drivers  engage  in 
prohibited  conduct,  as  evidenced  by 
PacifiCorp's  own  data.  It  is  extremely 
imlikely  that  discontinuing  the  random 
testing  portion  of  the  program  will  allow 
PacifiCorp  to  achieve  the  same  level  of 
safety  currently  achieved  through  a 
program  that  includes  all  the  required 
elements. 

Although  PacifiCorp  argues  that  the 
money  spent  each  year  on  random  drug 
and  alcohol  testing  takes  funds  away 
fr^m  innovative  traffic  safety  programs 
that  the  company  could  develop,  it  gave 
no  specific  examples  of  safety  programs 
that  would  have  been  conducted.  The 
agency  does  not  intend  to  accept  such 
claims  at  face  value. 

Request  for  Commenls 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  OMCS  is  requesting 
public  comment  from  all  interested 
persons  on  the  exemption  application 
from  PacifiCorp.  All  comments  received 
before  the  close  of  business  on  the 
conunent  closing  date  indicated  at  the 
begiiming  of  this  notice  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the 
location  listed  imder  the  address  section 
of  this  notice.  Comments  received  after 
the  comment  closing  date  will  be  filed 
in  the  public  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  OMCS  may  make  its  decision  at  any 
time  after  the  close  of  the  comment 
period.  In  addition  to  late  comments, 
the  OMCS  will  also  continue  to  file,  in 
the  public  docket,  relevant  information 
that  becomes  available  after  the 
comment  closing  date.  Interested 
persons  should  continue  to  examine  the 
public  docket  for  new  materiaL 

Authority:  49  U.S.C.  31136  and  3131S:  and 

49  CFR  1.7.1. 

Issued  on:  Decemlwr  14. 1999. 
Julie  Amu  CirlUo, 

ActingDirector.  Office  of  Motor  CaiTier 
Safety. 

IFR  Doc.  99-32912  Filed  12-17-99:  8:4S  ami 
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DEPARTMENT  OF  TTWNSP0RTAT10N 
Office  of  Motor  Carrier  Safety 

[OMCS  docket  No.  OMCS-99-5867] 

Parts  and  Accessories  Necessary  lor 
Safe  Operation;  Ford  Motor  Company's 
Exemption  Applications.  Minimum 
Fuel  Tank  Fill  Rate  and  Certification 
Labeling 

agency:  Office  of  Motor  Carrier  Safety 

(OMCS).  DOT. 

ACTION:  Grant  of  applications  for 

exemptions. 

SUMMARY:  The  OMCS  is  granting  the 
applications  of  the  Ford  Motor 
Company  (Ford)  for  exemptions  &t>m 
certain  fuel  tank  design  and  certification 
labeling  requirements  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  The  exemptions  enable 
motor  carriers  to  operate  commercial 
motor  vehicles  (CMVs)  manufactured  by 
Ford,  and  equipped  with  fuel  tanks  that 
do  not  meet  the  OMCS*  requirements 
that  fuel  tanks  be  capable  of  receiving 
fuel  at  a  rate  of  at  least  20  gallons  per 
minute,  and  be  labeled  or  marked  by  the 
manufiacturer  to  certify  compliance  with 
the  design  criteria.  The  OMCS  believes 
the  terms  and  conditions  of  the 
exemptions  achieve  a  level  of  sajisty  that 
is  equivalent  to  the  level  of  safety  that 
would  be  achieved  by  complying  with 
the  regulations.  The  exemptions 
preempt  incoosistent  State  and  local 
requirements  applicable  to  interstate 
commerce. 

DATES:  The  exemptions  are  efiective  on 
December  20, 1999.  The  exemptions 
expire  on  December  20,  2001 . 
FOR  FURTHER  INFORUATHM  CONTACT:  Mr. 
Larry  W,  Minor.  Office  of  Motor  Carrier 
Safety,  HMCS-10,  (202)  366--J009;  or 
Mr.  Charles  E.  Medalen,  Office  of  the 
Chief  Counsel,  HCC-20.  (202)  366-1354, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATKIN: 

Electronic  Access 

Internet  users  may  access  all 
comments  that  were  submitted  to  the 
Docket  Qerk,  U.S.  DOT  Dockets.  Room 
PU401.  400  Seventh  Street.  SW., 
Washington.  DC  20590-0001.  in 
response  to  the  previous  notice 
concerning  the  docket  referenced  at  the 
beginning  of  this  notice  by  using  the 
universal  resource  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 


An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://www.nam.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  httpj/ 
www.access.gpo.gov/nara. 

Cieatian  of  New  Agency 

Section  338  of  the  FY  2000 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act 
prohibits  the  expenditure  of  any  ftinds 
appropriated  by  that  Act  "to  carry  out 
the  functions  and  operations  of  the 
Office  of  Motor  Carriers  within  the 
Federal  Highway  Administration" 
(Public  Law  106-69,  October  9, 1999, 
113  Stat.  986,  at  1022).  Section  338 
further  provides  that,  if  the  authority  of 
the  Secretary  of  Transportation  on 
which  the  functions  and  operations  of 
the  Office  of  Motor  Carriers  are  based  is 
redelegated  outside  the  FHWA,  the 
funds  available  to  that  Office  under  the 
Act  may  be  transferred  and  expended  to 
support  its  functions  and  operations. 

The  Secretary  has  rescinded  the 
authority  previously  delegated  to  the 
FHWA  to  perform  motor  carrier 
functions  and  operations.  This  authority 
has  been  redelegated  to  the  Director, 
Office  of  Motor  Carrier  Safety  (OMCS), 
a  new  office  within  the  Department  of 
Transportation  (64  FR  56270,  October 
19,  1999). 

The  motor  carrier  functions  of  the 
FHWA's  Resource  Centers  and  Division 
(i.e..  State)  Offices  have  been  transferred 
to  OMCS  Resource  Centers  and  OMCS 
Division  Offices,  respectively. 
Rulemaking,  enforcement  and  other 
activities  of  the  Office  of  Motor  Carrier 
and  Highway  Safety  while  part  of  the 
FHWA  will  be  continued  by  the  OMCS. 
The  redelegation  will  cause  no  changes 
in  the  motor  carrier  functions  and 
operations  previously  handled  by  the 
FHWA.  For  the  time  being,  all  phone 
numbers  and  addresses  are  unchanged. 

Background 

On  lune  9. 1998.  the  President  signed 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Pub.  L.  105- 
178.  112  Stat.  107).  Section  4007  of 
TEA-21,  entitled  "Waivers.  Exemptions, 
and  Pilot  Programs."  amended  49  U.S.C. 
31315  and  31136(e)  concerning  the 
Secretary  of  Transportation's  (the 
Secretary's)  authority  to  grant 
exemptions  from  the  FMCSRs.  An 
exemption  may  be  up  to  two  years  in 
duration,  and  may  be  renewed. 


Section  4007  of  the  TEA-21  requires 
the  OMCS  to  publish  a  notice  in  the 
Federal  Register  for  each  exemption 
requested,  explaining  that  the  request 
has  been  filed,  and  providing  the  public 
an  opportunity  to  inspect  the  safety 
analysis  and  any  other  relevant 
information  known  to  the  agency,  and 
comment  on  the  request.  Prior  to 
granting  a  request  for  an  exemption,  the 
agency  must  publish  a  notice  in  the 
Federal  Register  identifying  the  person 
or  class  of  persons  who  will  receive  the 
exemption,  the  provisions  from  which 
the  person  will  be  exempt,  the  effective 
period,  and  all  terms  and  conditions  of 
the  exemption.  The  terms  and 
conditions  established  by  the  OMCS 
must  ensure  that  the  exemption  will 
likely  achieve  a  level  of  safety  that  is 
equivalent  to.  or  greater  than,  the  level 
that  would  be  achieved  by  complying 
with  the  regulation. 

On  December  8, 1998,  the  FHWA 
published  an  interim  final  rule 
implementing  section  4007  of  TEA-21 
(63  FR  67600).  The  regulations  (49  CFR 
part  381 )  established  the  procedures  to 
be  followed  to  request  waivers  and 
apply  for  exemptions  from  the  FMCSRs. 
and  the  procedures  used  to  process 
them. 

As  indicated  earlier  in  this  notice,  the 
Secretary  has  rescinded  the  authority 
previously  delegated  to  the  FHWA  to 
carry  out  motor  carrier  functions  and 
operations.  Therefore,  the  regulations 
issued  by  the  FHWA  are  now 
regulations  of  the  OMCS.  On  October 
29, 1999  (64  FR  58355),  the  OMCS 
issued  a  final  rule  amending  the 
heading  for  chapter  III  of  Title  49  of  the 
Code  of  Federal  Regulations  to  reflect 
the  organizational  changes. 

Ford's  Applications  for  Exemptions 

Ford  applied  for  exemptions  from  49 
CFR  393.67(c)(7)(u),  which  requires  that 
certain  fuel  tank  systems  on  CMVs  be 
designed  to  permit  a  fill  rate  of  at  least 
20  gallons  (75.7  liters)  per  minute,  and 
49  CFR  393.67(f)(2)  and  (0(3),  which 
require  that  liquid  fuel  tanks  be  marked 
with  the  manufacturer's  name  and  a 
certification  that  the  tank  conforms  to 
all  applicable  rules  in  §  393.67, 
respectively. 

On  August  10,  1999  (64  FR  43417), 
the  FHWA  pubhshed  a  notice  of  intent 
to  grant  Ford's  applications.  The  FHWA 
requested  public  comment  on  Ford's 
applications  and  the  agency's  safety 
analysis,  and  presented  other  relevant 
information  known  to  the  agency. 

Discussion  of  Comments  to  the  Notice  of 
Intent  to  Grant  the  Exemptions 

The  FHWA  received,  and  the  OMCS 
has  reviewed,  comments  from  Collins 
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Industries.  Inc.,  El  Dorado  National, 
General  Motors  Corporation  (GM),  and 
the  National  Truck  Equipment 
Association  (NTEA).  All  of  the 
conunenters  agreed  with  the 
preliminary  decision  to  grant 
exemptions  for  motor  carriers  operating 
certain  vehicles  manufactured  by  Ford. 
Collins  Industries  stated: 

As  a  body  builder  of  school  buses  and 
commercial  buses  it  has  t)een  our 
[experience]  that  Ford's  internal  design 
standards  lead  the  industry  in  the  safety  and 
function.  If  Ford  feels  that  17  [gallons  per 
minute]  is  the  fastest  fill  rate  to  be  used  on 
their  fuel  tanks  then  I  support  that  decision. 
I  see  how  higher  fill  rates  may  cause  safety 
issues  from  excess  fuel  spillage  but  can  see 
no  reason  tiiat  slowing  fill  rates  can 
compromise  safety. 

We  would  prefer  to  use  the  fuel  tank  as 
supplied  by  Ford.  The  labeling  requirements 
of  393.67  are  issues  to  he  addressed  by  tank 
manufacturers  that  supply  lanJts  to  general 
applications.  Ford  designs  its  tanks  to  fit 
specific  spatial  constraints  in  its  vehicles.  No 
increase  in  safety  beyond  Ford's  internal 
design  constraints  is  required. 

El  Dorado  National  believes  the  rate  at 
which  a  fuel  tank  may  be  filled  has  no 
bearing  on  the  safe  operation  of  the 
vehicle,  or  safety  during  the  refueling 
process.  El  Dorado  National  stated  that 
"Itjhe  tanks  in  question  will  accept  fuel 
at  a  rate  that  the  typical  commercial 
tmleaded  fuel  pumps  deliver  '   *    *." 

On  the  subject  of^abeling  of  fuel 
tanks.  El  Dorado  National  indicated  that 
"[sjince  these  veliicle  tanks  are  tested, 
certified,  and  mass  produced  it  does  not 
seem  relevant  to  label  each  tank."  El 
Dorado  National  believes  the  absence  of 
a  certification  label  would  not 
compromise  safety. 

The  NTEA  indicated  that  it  is  not 
aware  of  any  safety-related  problems 
that  have  or  would  occur  as  a  result  of 
the  ciurent  fuel  system  design  on  the 
Ford  vehicles  in  question. 

General  Motors  Corporation  supports 
granting  exemptions  from  the  fuel  tank 
fill  rate,  and  certification  labeling 
requirements  for  motor  carriers 
operating  certain  vehicles  manufactured 
by  Ford,  GM  indicated  that  its  G 
and  C/K  vehicles  also  have  fuel  tanks 
that  do  not  meet  the  OMCS' 
requirements  concerning  the  fill  rate, 
marking  and  certification  labeling.  GM's 
conunents  included  a  request  for  an 
exemption  to  these  requirements  for 
motor  carriers  operating  certain  GM- 
manufactured  vehicles.  As  part  of  the 
justification  for  an  exemption  for  its 
vehicles,  GM  argued  that  the  use  of 
automatic  shut-off  valves  on  fuel 
dispensing  pumps  makes  it  unlikely 
that  significant  amounts  of  fuel  will  be 
spilled  in  the  event  that  a  vehicle  is 
fueled  at  a  fill  rate  exceeding  the  fuel 


system's  capacity.  The  OMCS  will 
publish  a  separate  notice  at  a  later  date 
requesting  public  conunent  on  GM's 
application  for  an  exemption. 

OMCS  Decision 

The  OMCS  has  considered  all  the 
comments  received  in  response  to  the 
August  10  notice  of  intent  and  has 
decided  to  grant  the  exemptions. 

Exemption  from  §  393.6?lc)l7)(U) 

The  OMCS  has  reviewed  its  fill  pipe 
design  requirements  and  has  concluded 
that  the  fill-pipe  capacity  criterion, 
when  applied  to  gasoline-powered 
vehicles,  is  inconsistent  with  the 
Environmental  Protection  Agency's 
(EPA)  regulations  '  concerning  gasoline 
fuel  pumps  While  the  OMCS 
requirement  may  be  appropriate  for 
diesel  fuel-powered  commercial  motor 
vehicles,  it  mandates  that  fill  pipes  on 
gasoline-powered  vehicles  be  capable  of 
receiving  fuel  at  twice  the  maximum 
rate  gasoline  fuel  pumps  are  designed  to 
dispense  fuel. 

Since  the  EPA's  regulation  includes 
an  exemption  for  dispensing  piunps 
used  exclusively  for  refueling  heavy- 
duty  vehicles,  it  is  possible  that  some  of 
the  gasoline-powered  vehicles  that 
would  be  exempted  could  be  refueled  at 
a  location  (e.g.,  at  a  fleet  terminal) 
where  the  dispensing  equipment 
exceeds  10  gallons  per  minute. 
However,  the  OMCS  does  not  believe 
this  will  present  a  safety  problem 
because  the  fill  pipe  design  used  by 
Ford  is  capable  of  receiving  fiiel  at  a  rate 
of  17  gallons  per  minute.  The  17-gallon- 
per-minute  rate  is  only  15  percent  less 
than  the  requirement  in  §  393.65. 
Accordingly,  the  agency  concludes  that 
the  17-gallon-per-niinute  rate  will 
achieve  a  level  of  safety  that  is 
equivalent  to  the  level  of  safety  that 
would  be  obtained  by  complying  with 
§393.67(c)(7)(ii]. 

The  OMCS  agrees  with  GM's 
comments  concerning  the  use  of 
automatic  shut-oS  valves  on  fuel 
dispensing  pumps.  The  use  of  such 
technology  minimizes  the  risk  that  a 
significant  amount  of  fuel  will  be 
spilled  even  in  the  event  that  one  of  the 
vehicles  in  question  is  refueled  using  a 
pump  exempt  irom  the  EPA 
requirement. 

The  OMI^  also  reviewed  available 
information  on  the  origin  of  the  fill-pipe 


■  The  EPA  requires  {40  CFR  8032)  that  every 
relailer  end  wfaoleeale  putctuserKionsumer  must 
limit  each  ooz^te  Eroin  which  gisotine  or  methanol 
IS  introduced  into  motor  vshiclM  ID  ■  maximuiii 
fuel  flow  rate  not  to  excsed  10  gsUoiu  per  minute 
(37-9  Ulen  per  minute).  Any  dispeosing  pump  that 
is  dedicated  exclusively  to  heavy-duty  vehicles  is 
exempt  fmm  the  requirement. 


rule.  The  20-gallon  per  minute  rate  in 
S  393.67(c)(7)(ii)  is  based  on  the  Society 
of  Automotive  Engineers'  (SAE) 
recommended  practice  "Side  Moimted 
Gasoline  Tanks  "  as  revised  in  1949.  The 
SAE  later  published  fuel  tank 
manufacturing  practices  in  SAE  (703, 
"Fuel  Systems.  "  an  information  report 
which  consisted  of  the  former  Interstate 
Commerce  Conunission's  requirements 
for  fuel  systems  and  tanks  (codified  at 
49  CFR  193.65  in  the  1953  edition  of  the 
Code  of  Federal  Regulations).  The 
information  report  retained  the  20- 
gallon-per-minule  rate.  The  SAE 
currently  covers  this  subject  imder 
recommended  practice  SAE  J703  "Fuel 
Systems — Truck  and  Truck  Tractors." 
The  1995  version  of  the  recommended 
practice  continues  to  use  the  20-gallon- 
per-minute  criterion  for  fill  pipes 

The  OMCS  does  not  have  technical 
documentation  explaining  the  rationale 
for  the  SAE's  original  use  of  the  20- 
gallon-per-minute  rate  in  1949  and 
believes  the  adoption  of  the  criterion  in 
Federal  regulations  may  have  resulted 
in  its  continued  use  in  the  current  SAE 
recommended  practice  which  references 
§§  393.65  and  393.67.  As  stated  by  the 
SAE,"ltlhe  intent  of  this  document  is 
not  only  to  clarify  the  procedures  and 
reflect  the  best  currently  knoun 
practices,  but  also  to  prescribe 
requirements  •   *   •  that  meet  or  exceed 
all  corresponding  performance 
requirements  of  FMCSR  393.65  and 
393.67  that  were  in  effect  at  the  time  of 
issue." 

The  OMCS  believes  the  current 
requirement  may  need  to  be 
reconsidered  in  light  of  the  EPA 
requirements.  While  the  OMCS  reviews 
this  issue,  motor  carriers  should  not  be 
penalized  for  operating  vehicles  with 
non-compliant  fill  pipes  that  they  had 
no  practical  means  of  identifying. 
Therefore,  the  agency  is  exempting 
interstate  motor  carriers  operating  Ford 
Econoline  vehicles  bom 
S393.67(c)(7)(u). 

Exemption  from  §§  393.67(fH2)  and 

tpom 

With  regard  to  the  exemption  bom  the 
fuel  tank  marking  and  certification 
requirements  (§§  393.67(f)(2)  and 
(f)(3)(ii)),  the  OMCS  agrees  with  the 
argimients  presented  in  Ford's 
application,  and  the  comments  from  GM 
and  El  Dorado  National  that  there  is  no 
readily  apparent  adverse  impact  on 
safety  associated  with  the  absence  of  the 
required  markings.  However,  the  agency 
continues  to  believe  marking  and 
certification  are  important  for  helping 
enforcement  officials  and  motor  carriers 
quickly  distinguish  between  ftiel  tanks 
that  are  certified  as  meeting  the  OMCS' 
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requirements  and  those  that  are  not.  For 
cases  in  which  the  fuel  tank  is 
manufiactured  and  installed  by  the 
vehicle  manuiiacturer.  and  maintained 
by  the  motor  carrier,  there  appears  to  be 
little  need  for  marking  and  certification. 
The  need  would  typically  be  greatest  for 
replacement  or  afiermaiket  fuel  tanks 
manufactured  by  an  entity  other  than 
the  original  equipment  manufacturer. 
Since  there  is  no  practicable  means  for 
motor  carriers  and  enforcement  officials 
to  make  a  distinction  between  original 
and  aftermarket  fuel  tanks,  marking  and 
certifications  are  necessary. 

The  OMCS  does  not  believe  the 
operators  of  the  Ford  Econoline  vehicles 
should  be  penalized  because  the  fuel 
tanks  are  not  marked  and  certified  in 
accordance  with  §393.67.  Accordingly, 
the  agency  is  exempting  interstate  motor 
carriers  from  §§  393.67(f)(2)  and  (f)(3)(ii) 
which  require  that  liquid  fuel  tanks  be 
marked  with  the  manufacturer's  name, 
and  a  certification  that  the  tank 
conforms  to  all  applicable  rules  in 
§393.67,  respectively. 

Terms  and  Conditioiu  for  the 
Exemption 

The  OMCS  is  providing  exemptions  to 
§S  393.67(c)(7)(ii),  393.67(f)(2),  and 
393.67(n(3)(ii)  for  motor  carriers 
operating  Ford  Econoline-based 
vehicles.  The  exemptions  are  effective 
upon  publication  pursuant  to  5  U.S.C. 
553(d)(1)  and  are  valid  luitil  December 
20,  2001,  unless  revoked  earlier  by  the 
OMCS.  Ford,  or  any  of  the  affected 
motor  carriers,  may  apply  to  the  OMCS 
for  a  renewal  of  the  exemption.  The 
exemption  preempts  inconsistent  State 
or  local  requirements  applicable  to 
interstate  commerce. 

The  motor  carriers  operating  these 
vehicles  are  not  required  to  maintain 
doctimentation  concerning  the 
exemption  because  the  vehicles  and  fuel 
tanks  have  markings  that  would  enable 
enforcement  officials  to  identify  them. 
The  vehicles  covered  by  the  exemptions 
can  be  identified  by  their  vehicle 
identification  numbers  (VlNs).  The  VTNs 
contain  E30.  E37.  E39,  E40.  or  E47  codes 
in  the  fifth,  sixth,  and  seventh  positions. 
The  fuel  tanks  are  marked  with  Ford 
part  numbers  F3UA-9002-G* ,  F3UA- 
9002-H*.  F4UA-9002-V,  F411A-9002- 
X',  F5UA-9002-V,  F5UA-9002-X*, 
F6UA-9002-Y'.  F6UA-9002-Z*, 
F7UA-9002-C*,  and  F7UA-9002D' 
where  the  asterisk  (")  represents  a  "wild 
card"  character  (any  character  of  the 
alphabet). 

Autbority:  49  U.S.C.  31136  and  3131S;  and 
49  CFR  1.73. 


Is^iUed  CD;  Decemiier  14, 1999. 
luUe  Anna  arillo. 

Acting  Director.  Office  of  Motor  Carrier 
Safety. 
(FR  Doc.  99-32911  Filed  12-17-99: 8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Offlcs  of  Motor  Carrier  Safety 
[OMCS  Oockat  No.  OMCS-99-62S51 

Parts  and  Accessories  Necessary  for 
Safe  Operation:  General  Motors 
Corporation's  Exemption  Application; 
Minimum  Fuel  Tank  FIN  Rate  and 
Certification  L,at>ellng 

agency:  Office  of  Motor  Carrier  Safety 
(OMCS),  DOT. 

ACTION:  Notice  of  application  for 
exemption  and  proposal  to  grant 
exemption;  request  for  comments. 

SUMMARY:  The  OMCS  is  announcing  its 
proposal  to  grant  the  application  of  the 
General  Motors  Corporation  (CM)  for  an 
exemption  fiom  certain  fuel  tank  design 
and  certification  labeling  requirements 
in  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  The  exemption 
would  enable  motor  carriers  to  operate 
commercial  motor  vehicles  (CMVs) 
manufactured  by  GM,  and  equipped 
with  fuel  tanks  that  do  not  meet  the 
OMCS'  requirements  that  fuel  tanks  be 
capable  of  receiving  fuel  at  a  rate  of  at 
least  20  gallons  per  minute,  and  be 
labeled  or  marked  by  the  manufacturer 
to  certify  compliance  with  the  design 
criteria.  The  OMCS  believes  the  terms 
and  conditions  of  the  exemptions  being 
considered  achieve  a  level  of  safety  that 
is  equivalent  to  the  level  of  safety  that 
would  be  achieved  by  complying  with 
the  regulations  and  requests  public 
comment  on  CM's  application.  The 
exemption,  if  granted,  wotild  preempt 
inconsistent  State  and  local 
requirements  applicable  to  interstate 
commerce. 

DATES:  Comments  must  be  received  on 
or  before  January  19,  2000. 
AOOnESSES:  Submit  written,  signed 
comments  with  the  docket  number 
appearing  at  the  top  of  this  document  to 
the  Docket  Clerk.  U.S.  DOT  Dockets, 
Room  PL-401.  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
9  a.m.  to  5  p.m.,  e.l.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  seli- 
addiessed,  stamped  envelope  or 
postcard. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Research  and  Standards,  HMCS-10, 
(202)  366-4009,  Office  of  Motor  Carrier 
Safety,  400  Seventh  Street,  SW., 
Washington.  DC.  20590-0001:  or  Mr. 
Charles  E.  Medalen.  Office  of  the  Chief 
Counsel.  HCC-20.  (202)  366-1354. 
Federal  Highway  Administration,  400 
Seventh  Street,  SW..  Washington,  DC. 
20S90-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  e.t,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Internet  users  may  access  all 
comments  submitted  to  the  Docket 
aerk.  U.S.  DOT  Dockets,  Room  PL-401. 
400  Seventh  Street.  SW.,  Washington. 
DC  20590-0001.  in  response  to  this 
notice  by  using  the  universal  resource 
locator  (URL):  http://dms.dot.gov.  It  is 
available  24  hours  each  day.  365  days 
each  year.  Please  follow  the  instructions 
online  for  more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal 
Register's  home  page  at  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nam. 

Crealion  of  New  Agency 

Section  338  of  the  FY  2000 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act 
prohibits  the  expenditure  of  any  funds 
appropriated  by  that  Act  "to  carry  out 
the  functions  and  operations  of  the 
Office  of  Motor  Carriers  within  the 
Federal  Highway  Administration"  (Pub. 
L.  106-69.  October  9. 1999, 113  Stat. 
986,  at  1022).  Section  338  further 
provides  that,  if  the  authority  of  the 
Secretary  of  Transportation  on  which 
the  functions  and  operations  of  the 
Office  of  Motor  Carriers  are  based  is 
redelegated  outside  the  FHWA,  the 
funds  available  to  that  Office  under  the 
Act  may  be  transferred  and  expended  to 
support  its  functions  and  operations. 

The  Secretary  has  rescinded  the 
authority  previously  delegated  to  the 
FHWA  to  perform  motor  carrier 
functions  and  operations.  This  authority 
has  been  redelegated  to  the  Director, 
Office  of  Motor  Carrier  Safety  (OMCS), 
a  new  office  within  the  Department  of 
Transportation  (64  FR  56270,  October 
19,  1999). 

The  motor  carrier  functions  of  the 
FHWA's  Resource  Centers  and  Division 
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(i.e..  State)  Offices  have  been  transferred 
to  OMCS  Resource  Centers  and  OMCS 
Division  Offices,  respectively. 
Rulemaking,  enforcement  and  other 
activities  of  the  Office  of  Motor  Carrier 
and  Highway  Safety  while  part  of  the 
FHWA  will  be  continued  by  the  OMCS. 
The  redelegation  will  cause  no  changes 
in  the  motor  carrier  functions  and 
operations  previously  handled  by  the 
FHWA.  For  the  time  being,  all  phone 
numbers  and  addresses  are  unchanged. 

Background 

On  June  9,  1998,  the  President  signed 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Pub.  L.  105- 
178. 112  Stat.  107).  Section  4O07  of  the 
TEA-21  amended  49  U.S.C.  31315  and 
31 136(e)  concerning  the  Secretary  of 
Transportation's  (the  Secretary's) 
authority  to  grant  exemptions  from  the 
FMCSRs.  An  exemption  may  be  up  to 
two  years  in  duration,  and  may  be 
renewed. 

Section  4007  of  the  TEA-21  requires 
the  OMCS  to  publish  a  notice  in  the 
Federal  Register  for  each  exemption 
requested,  explaining  that  the  request 
has  been  filed,  and  providing  the  public 
an  opportunity  to  inspect  the  safety 
analysis  and  any  other  relevant 
information  known  to  the  agency,  and 
comment  on  the  request.  Prior  to 
granting  a  request  for  an  exemption,  the 
agency  must  publish  a  notice  in  the 
Federal  Register  identifying  the  person 
or  class  of  persons  who  will  receive  the 
exemption,  the  provisions  from  which 
the  person  will  be  exempt,  the  effective 
period,  and  all  terms  and  conditions  of 
the  exemption.  The  terms  and 
conditions  established  by  the  OMCS 
roust  ensure  that  the  exemption  will 
likely  achieve  a  level  of  safety  that  is 
equivalent  to.  or  greater  than,  the  level 
that  woidd  be  achieved  by  complying 
with  the  regulation. 

On  Deceinber  8. 1998.  the  FHWA 
published  an  interim  final  rule 
implementing  section  4007  of  the  TEA- 
21  (63  FR  67600).  The  regulations  (49 
CFR  part  381)  established  the 
procedures  to  be  followed  to  request 
waivers  and  apply  for  exemptions  from 
the  FMCSRs,  and  the  procedures  that 
will  be  used  to  process  them. 

As  indicated  earlier  in  this  notice,  the 
Secretary  has  rescinded  the  authority 
previously  delegated  to  the  FHWA  to 
carry  out  motor  carrier  functions  and 
operations.  Therefore,  the  regidations 
issued  by  the  FHWA  are  now 
regulations  of  the  OMCS.  On  October 
29,  1999  (64  FR  58355).  the  OMCS 
issued  a  final  rule  amending  the 
heading  for  chapter  ni  of  Title  49  of  the 
Code  of  Federal  Regulations  to  reflect 
the  organizational  changes. 


CM's  Application  for  an  Exemption 

GM  applied  for  an  exemption  from  49 
CFR  393.67(c)(7)(ii).  which  requires  that 
certain  fuel  tank  systems  on  CMVs  be 
designed  to  permit  a  fill  rate  of  at  least 
20  gallons  (75.7  liters)  per  minute,  and 
49  CFR  393.67(fJ(2)  and  (f)(3)  which 
require  that  liquid  fuel  tanks  be  marked 
with  the  manufacturer's  name,  and  a 
certification  that  the  tank  conforms  to 
all  applicable  rules  in  §  393.67, 
respectively.  GM's  application  for  an 
exemption  was  included  in  its  response 
to  the  notice  of  intent  to  grant  similar 
exemptions  to  the  Ford  Motor  Company 
on  behalf  of  motor  carriers  operating 
certain  vehicles  manufactured  by  Ford 
(64  FR  43417:  August  10,  1999).  A  copy 
of  GM's  application  is  included  in  the 
docket  referenced  at  the  beginning  of 
this  notice.  CM  indicated  that  it  "fully 
supports  the  FHWA's  preliminary 
determination  to  giant  an  exemption 
from  the  requirements  of  [§§] 
393.67(c)(7)(ii),  393.67(0(2)  and 
393.67(f)(3)(U)  to  [the]  Ford  Motor 
Company"  and  requested  the  exemption 
on  behalf  of  motor  carriers  operating 
certain  vehicles  manufactured  by  GM. 

GM  produces  G-vans  (Chevrolet 
Express  and  GMC  Savanna)  and  full-size 
C/K  trucks  (Chevrolet  Silverado  and 
GMC  Sierra)  which  may  be  equipped  for 
oiwierous  uses,  including  use  as  a  CMV 
as  defined  in  49  CFR  390.5.  GM  argues 
that  exemptions  are  needed  for  the  same 
reasons  described  in  the  Ford  Motor 
Company's  applications.  GM  stated: 

The  basis  for  GM's  exemption  petition 
follows: 

1 .  GM  agrees  with  Ford  that  it  is  not 
possible  to  accurately  estimate  the 
number  of  these  vehicles  that  vnll  be 
used  as  CMVs. 

2.  GM's  G  and  C/K  vehicles,  as  is  the 
Ford  Econoline,  are  equipped  with  fuel 
tanks  mounted  between  the  frame  rails, 
use  a  fill  pipe  system  conforming  to 
EPA  fill  requirements,  and  are  designed 
for  conformance  to  [Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
301)  performance  requirements. 
Although  the  vehicles  over  10,000 
pounds  GVWR  are  not  required  to  meet 
FMVSS  301.  the  fill  system  on  these 
vehicles  is  based  on  the  design  for 
vehicles  conforming  to  FMVSS  301. 

3.  GM  does  not  authorize  or  support 
the  practice  of  retrofitting  fuel  tanks 
and/or  fill  systems  that  would  be 
necessarir'  to  comply  with  the  fuel  fill 
and  labeling  requirements  of  [S  393.  67). 
We  are  concerned,  as  is  Ford,  that  such 
modifications  could  imdetmine  the  fuel 
system  integrity  resulting  in  a  decrease 
in  the  safety  of  the  vehicle. 

4.  GM  agrees  with  Ford  that  the  20 
gallon  per  minute  fill  requirement  is  a 


matter  of  convenience  and  further 
suggests  that  its  applicability  should  be 
restricted  to  vehicles  equipped  with 
side  mounted  fuel  tanks.  'These  vehicles 
have  fill  openings  directly  on  the  fuel 
lank  and  are  of  a  type  that  are  likely  to 
be  fueled  at  a  location  where  the  fuel  fill 
rate  exceeds  10  gallons  per  minute. 

5.  With  industry-standard  automatic 
shut-off  nozzles  at  fuel  stations,  it  is 
unlikely  that  significant  fuel  will  be 
spilled  in  the  event  that  a  vehicle  is 
fueled  at  a  fill  rate  exceeding  the  fuel 
system's  capacity 

6.  GK^  agrees  Inat  the  marking 
requirements  of  §  393.67(fl(2)  and 
(f)(3)(ii)  are  only  identification 
requirements  and  do  not  contribute  to 
the  safety  of  the  fuel  tank.  Addibonally. 
the  design  of  GM's  C  and  C/K  fuel  tanks 
makes  it  difficult  to  see  any  such 
identification  on  a  completed  vehicle 

Basis  for  Proposal  to  Grant  Exemption 

The  OMCS  has  reviewed  its  fill  pipe 
design  requirements.  The  agency 
concludes  that  the  fill-pipe  capacity 
criterion,  when  applied  to  gasoline- 
powered  vehicles,  is  inconsistent  with 
the  U.S.  Enviroiunental  Protection 
Agency's  (EPA)  regulations  concerning 
gasoline  fuel  pumps.  While  the  OMCS 
requirement  may  be  appropriate  for 
diesel  fuel-powered  commercial  motor 
vehicles,  it  mandates  that  fill  pipes  on 
gasoline-powered  vehicles  be  capable  of 
receiving  fuel  at  twice  the  maximum 
rate  gasoline  fuel  pumps  are  designed  to 
dispense  fuel. 

ITie  EPA  requires  (40  CFR  80.22)  diat 
every  retailer  and  wholesale  purchaser- 
consumer  must  limit  each  nozzle  fit>m 
which  gasoline  or  methanol  is 
introduced  into  motor  vehicles  to  a 
maximum  fuel  flow  rate  not  to  exceed 
10  gallons  per  minute  (37.9  liters  per 
minute).  Any  dispensing  pump  that  is 
dedicated  exclusively  to  heavy-duty 
vehicles  is  exempt  irom  the 
requirement. 

Since  the  EPA's  regulation  includes 
an  exemption  for  dispensing  pumps 
used  exclusively  for  refueling  beavy- 
dut>'  vehicles,  it  is  possible  that  some  of 
the  gasoline-powered  vehicles  that 
wotild  be  exempted  could  be  refueled  at 
a  location  (e.g..  at  a  fleet  terminal) 
where  the  dispensing  equipment 
exceeds  10  gallons  per  minute. 
However,  the  OMCS  does  not  believe 
this  would  present  a  safety  problem. 
The  OMCS  agrees  with  GM's  argument 
that  the  use  of  automatic  shut-off  valves 
on  fuel  dispensing  pumps  make  it 
unlikely  that  a 'significant  amount  of 
fuel  will  be  spilled  if  a  vehicle  is 
refueled  using  a  pump  that  exceeds  the 
vehicle's  capacity'  for  receiving  fuel.  The 
agency  believes  the  combination  of  the 
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EPA  regulation  concerning  dispensing 
pumps,  and  the  use  of  automatic  shut- 
off  nozzles  on  these  pumps  ensures  a 
level  of  safety  that  is  equivalent  to  the 
level  of  safety  that  would  be  obtained  by 
complying  with  §  393.67(c)(7)(ii). 

The  OMCS  believes  any  operational 
problems  experienced  by  motor  carriers 
using  certain  fuel  pumps  to  refill  GM 
vehicles  have  already  been  resolved. 
The  vehicles  in  questions  have  been  in 
use  for  a  number  of  years  and  are  still 
being  produced.  Therefore,  motor 
carriers  using  these  vehicles  have 
experience  refueling  them.  The  OMCS  is 
not  aware  of  any  safety  problems 
associated  with  the  fill-pipe  capacity  for 
the  fuel  tanks  on  GM  G  and  C/K 
vehicles.  The  agency  requests  comments 
on  this  issue. 

The  OMCS  also  reviewed  available 
information  on  the  origin  of  the  fill-pipe 
rule.  The  20-gallon  per  minute  rate  in 
S  393.67(c)(7)(ii)  is  based  on  the  Society 
of  Automotive  Engineers'  (SAE) 
recommended  practice  "Side  Moimted 
Gasoline  Tanks"  as  revised  in  1949.  The 
SAE  later  published  fuel  tank 
manufacturing  practices  in  SAE  J703, 
"Fuel  Systems."  an  information  report 
which  consisted  of  the  former  Interstate 
Commerce  Commission's  requirements 
for  fuel  systems  and  tanks  (codified  at 
49  CFR  193.65  in  the  1953  edition  of  the 
Code  of  Federal  Regulations).  The 
information  report  retained  the  20- 
gallon-per-minute  rate.  The  SAE 
currently  covers  this  subject  under 
recommended  practice  SAE  1703  "Fuel 
Systems — ^Truck  and  Truck  Tractors." 
The  1995  version  of  the  recommended 
practice  continues  to  use  the  20-gaUon- 
per-minute  criterion  for  fill  pipes. 

The  OMCS  does  not  have  technical 
documentation  explaining  the  rationale 
for  the  SAE's  original  use  of  the  20- 
gallon-per-minute  rate  in  1949  and 
believes  the  adoption  of  the  criterion  in 
Federal  regulations  may  have  resulted 
in  its  continued  use  in  the  current  SAE 
recommended  practice  which  references 
5§  393.65  and  393.67.  As  stated  by  the 
SAE,  "(tjhe  intent  of  this  document  is 
not  only  to  clarify  the  procedures  and 
reflect  the  best  currently  known 
practices,  but  also  to  prescribe 
requirements  "   '   *  that  meet  or  exceed 
all  corresponding  performance 
requirements  of  FMCSR  393.65  and 
393.87  that  were  in  effect  at  the  time  of 
issue." 

The  OMCS  beUeves  the  current 
requirement  may  need  to  be 
reconsidered  in  light  of  the  EPA 
requirements.  While  the  agency  reviews 
this  issue,  motor  carriers  should  not  be 
penalized  for  operating  vehicles  with 
non-compliant  fill  pipes  that  they  had 
no  practical  means  of  identifying.  The 


agency  has  made  a  preliminary 
determination  that  it  is  appropriate  to 
grant  an  exemption  to  S393.67(c)(7)(ii) 
for  interstate  motor  carriers  operating 
ceriain  GM  vehicles  and  requests  public 
conunent  on  GM's  application. 

With  regard  to  an  exemption  from  the 
fuel  tank  marking  and  certification 
requirements  (§§  393.67(f)(2)  and 
(f)(3)(ii)),  the  OMCS  docs  not  believe 
there  would  be  a  readily  apparent 
adverse  impact  on  safety  associated 
with  the  absence  of  the  required 
markings.  Although  the  OMCS 
considers  marking  and  certification 
important  for  helping  enforcement 
ofilcials  and  motor  carriers  quickly 
distinguish  between  fuel  tanks  that  are 
certified  as  meeting  the  agency's 
requirements  and  those  that  are  not,  the 
OMCS  does  not  believe  the  operators  of 
the  GM  vehicles  should  be  penalized 
because  the  fuel  tanks  are  not  marked 
and  certified  in  accordance  with 
§393.67. 

As  a  vehicle  manufacturer,  GM  is 
fully  aware  of  all  applicable  Federal 
Motor  Vehicle  Safety'  Standards  issued 
and  enforced  by  the  National  Highway 
Traffic  Safety  Administration,  the 
agency  in  the  U.S.  Department  of 
Transportation  responsible  for 
regulating  motor  vehicle  and  equipment 
manufacturers.  GM  is  less  familiar  with 
the  equipment  requirements  of  the 
OMCS,  the  agency  responsible  for 
regulating  motor  carriers. 

GM  has  indicated  that  its  tanks  do  not 
meet  the  fill  pipe  requirements,  and  do 
not  have  the  necessary  certification.  An 
exemption  to  the  certification  is  needed 
because  GM  cannot  misrepresent  its 
product  by  certifying  compliance  with 
all  appUcable  provisions  in  §  393.67 
while  its  fill  pipe  designs  allow 
approximately  10  gallons  of  gasoline 
fuel  per  minute  to  Sow  into  Uie  fuel 
tank.  The  agency  believes  granting 
exemptions  for  the  affected  motor 
carriers  is  the  most  effective  way  to 
resolve  the  problem  while  ensuring 
highway  safety. 

Terms  and  Conditioos  for  the 
Exemption 

The  OMCS  would  provide  an 
exemption  to  S5  393.67(c)(7)(ii). 
393.67(f)(2),  and  393.67(f){3)(u)  for 
motor  carriers  operating  certain  GM 
vehicles.  The  exemption  would  be  valid 
for  two  years  from  the  date  of  approval, 
unless  revoked  earlier  by  the  OMCS. 
GM,  or  any  of  the  affected  motor 
carriers,  may  apply  to  the  OMCS  for  a 
renewal.  The  exemption  would  preempt 
inconsistent  State  or  local  requirements 
applicable  to  interstate  commerce. 

■The  motor  carriers  operating  these 
vehicles  would  not  be  required  to 


maintain  documentation  concerning  the 
exemption  because  the  vehicles  have 
markings  that  would  enable 
enforcement  officials  to  identify  them. 
The  vehicles  covered  by  the  exemptions 
can  be  identified  by  their  vehicle 
identification  numbers  (VINs).  The  VINs 
contain  "J"  or  "K"  in  the  fourth  position 
and  a  "1"  in  the  seventh  position.  The 
OMCS  believes  this  information  is 
sufficient  and  requests  pubUc  comment. 

Request  for  Comments 

hi  accordance  with  49  U.S.C.  31315 
and  3113e(e),  the  OMCS  is  requesting 
public  comment  from  all  interested 
persons  on  the  exemption  applications 
from  GM.  All  comments  received  before 
the  close  of  business  on  the  comment 
closing  date  indicated  at  the  begiiming 
of  this  notice  will  be  considered  and 
will  be  available  for  examination  in  the 
docket  at  the  location  listed  under  the 
address  section  of  this  notice. 
Comments  received  after  the  conunent 
closing  date  will  be  filed  in  the  pubUc 
docket  and  vrill  be  considered  to  the 
extent  practicable,  but  the  OMCS  may 
grant  the  exemptions  at  any  time  after 
the  close  of  the  comment  period.  In 
addition  to  late  comments,  the  OMCS 
will  also  continue  to  file,  in  the  public 
docket,  relevant  information  that 
becomes  available  after  the  conmient 
closing  date.  Interested  persons  should 
continue  to  examine  the  public  docket 
for  new  material. 

Aulharit;:  49  U.S.C.  31136  and  31315;  and 
49  CFR  1.73. 

Issued  on;  December  14, 1999. 
)ulie  Anna  CirUlo, 

Acting  Director,  Office  of  Motor  Carrier 
Safety. 

IFR  Doc.  99-32913  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

(STB  Rnance  Docket  No.  33388  (Sul>-No. 
90)1 1 

CSX  Cofporatlon  and  CSX 
Transportation,  Inc..  Nortolk  Sou1ti«m 
Corporation  and  Norfolk  Southern 
Railway  Company — Control  and 
Operating  Leases/Agreemanta — 
Conrall  Inc.  and  Consolidated  Rail 
Corporation  (Butfslo  Rate  Study) 

AGENCY:  Surface  Transportation  Board, 
DOT. 


■A  copy  of  (Ills  dadAioD  is  being  served  OD  ail 
pefsoQS  designated  as  FOR.  MOC.  or  GOV  on  tlie 
list  in  STB  Finance  Ooclcet  No.  33388. 


ACTK3N:  Decision  No.  1:  Notice  of 
Buffalo  Rate  Study  Proceeding  and 
Request  for  Comments 

summary:  In  1998,  the  Board  approved, 
subject  to  certain  conditions:  (1)  The 
acquisition  of  control  of  Coniail  Inc.  and 
Consolidated  Rail  Corporation 
(collectively,  Conrail)  by  (a)  CSX 
Corporation  and  CSX  Transportation, 
Inc.  (collectively,  CSX)  and  (b)  Norfolk 
Southern  Corporation  and  Norfolk 
Southern  Railway  Company 
(collectively,  NS):  and  (2)  the  division  of 
the  assets  of  Conrail  by  and  between 
CSX  and  NS.  One  of  the  conditions 
imposed  called  for  a  3-year  study  of  rail 
rates  in  the  State  of  New  York's  Buffalo 
area  (the  Buffalo  Rate  Study  or  the 
Study)  following  the  division  of 
Conrail's  assets,  which  occurred  on  June 
1. 1999.  Through  this  decision,  we  are 
initiating  our  Buffalo  Rate  Study  to 
examine  linehaul  and  switching  rates 
for  rail  movements  into  and  out  of  the 
Buffalo  area.  We  are  requiring  certain 
information  to  be  submitted  by  CSX  and 
NS,  and  are  requesting  public  comments 
to  develop  a  more  complete  record.  We 
are  also  setting  the  timetable  for  the 
submission  of  additional  information 
and  comments  as  the  Study  progresses. 
DATES:  For  the  initial  6-month  review, 
the  carriers'  rail  100%  waybill  files  for 
the  period  beginning  June  1. 1997,  and 
ending  November  30, 1999,  should  be 
made  available  to  all  interested  parties 
and  to  Board  staff  by  December  30. 
1999.  CSX  and  NS  comprehensive 
filings  are  due  by  January  14.  2000: 
comments  from  other  parties  are  due  by 
February  14,  20OO;  and  CSX  and  NS 
replies  to  comments  are  due  by 
February  29,  2000. 

For  the  first  full-year  review>the 
carriers'  rail  100%  waybill  files  for  the 
period  ending  May  31,  2000,  should  be 
made  available  to  all  interested  parties 
and  to  Board  suff  by  June  30,  2000.  CSX 
and  NS  comprehensive  filings  are  due 
by  July  14.  2000;  comments  from  all 
interested  parties  are  due  by  August  14. 
2000;  and  CSX  and  NS  replies  to 
comments  are  due  by  August  29,  2000. 
AO(}flESSES:  An  original  and  25  copies  of 
all  documents  must  refer  to  STB 
Finance  Docket  No.  33388  (Sub-No.  90) 
and  must  be  sent  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Unit,  Attn:  STB 
Finance  Docket  No.  33388  (Sub-No.  90), 
1925  K  Street,  N.W.,  Washington.  DC 
20423-0001 .  In  addition,  one  copy  of  all 
dociunents  in  this  proceeding  must  be 
sent  to  each  representative:  (1)  Dermis 
G.  Lyons,  Esq..  Arnold  &  Porter.  555 
12th  Street.  N.W..  Washington.  DC 
20004-1202;  and  (2)  Richard  A.  iUlen. 
^sq.,  Zuckeit,  Scoutt  &  Rasenberger, 


L.L.P..  888  Seventeenth  Stiwt.  N.W.. 
Washington,  DC  20006-3939. 

In  addition  to  submitting  an  original 
and  25  copies  of  all  paper  documents 
filed  with  the  Board,  parties  also  must 
submit,  on  3.5-inch  IBM-compatible 
floppy  diskettes  (disks)  or  compact  discs 
(CDs),  copies  of  all  pleadings  and 
attacbments  (e.g.,  textual  materials, 
electronic  workpapers,  data  bases  and 
spreadsheets  used  to  develop 
quantitative  evidence)  and  clearly  label 
pleadings  and  attachments  and 
corresponding  computer  diskettes  with 
an  identification  acronym  and  pleading 
number.  Textual  materials  must  be  in, 
or  convertible  by  and  into,  WordPerfect 
7.0.  Electronic  spreadsheets  must  be  in. 
or  convertible  by  and  into.  Lotus  1-2- 
3  97  Edition,  Excel  Version  7.0,  or 
Quattro  Pro  Version  7.0.  Parties  may 
individually  seek  a  waiver  from  the 
disk-CD  requirement.  The  computer 
data  contained  on  the  computer 
diskettes  and  CDs  submitted  will  be 
subject  to  the  protective  order  discussed 
below. 

FOB  FURTHER  INFORMATION  COtfTACT: 
Michael  A.  Redisch,  (202)  565-1544. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

Background 

In  Decision  No.  89,  served  on  July  23, 
1998.  in  STB  Finance  Docket  No.  33388 
[Conrail).  we  approved,  subject  to 
certain  conditions,  the  acquisition  of 
control  of  Conrail  by  CSX  and  NS  and 
the  division  of  the  assets  of  Conrail  by 
and  between  CSX  and  NS.  That  division 
occurred  on  June  1, 1999.  Prior  to  this, 
rail  service  in  the  Buffalo  area  •  was 
dominated  by  Conrail.  The  Greater 
Buffalo  interests  were  particularly 
critical  of  Conrail's  pre-transaction 
market  power  in  the  area 

We  determined  that,  while  the 
method  we  approved  for  the  division  of 
Conrail's  Buffalo-area  assets — with  the 
largest  share  going  to  CSX — would  not 
create  direct  two-railroad  service  for  all 
shippers  in  the  Buffalo  area,  it  would 
improve  local  competition 
significantly.' 


-  The  Ehe-Niagara  Rail  Steering  Conunittee 
(ENRSC).  an  ad  hoc  committee  representiitg 
businesses  located  in  the  New  York  State  counties 
of  Erie  and  Niagara,  and  in  those  parts  of 
Chautauqua  County  that  lie  north  or  east  of  CP  Sfi 
Qoar  Westjield.  referred  to  this  area  as  the  Niagara 
Frontier  region.  We  will  use  tliis  tenn.  as  well  as 
the  Greater  Bufialo  area  or  the  BufUo  area, 
interchangeably.  See  Conrait.  decision  No.  SB.  slip 
op.  at  305-06,  O.505. 

'  Wr  found  that  the  transaction  would  result  in 
a  much  fitroQger  "second  railroad'*  presence  in  the 
Buftalo  area  than  had  been  the  case  pnjviously. 
(fspecially  given  the  enfaanounents  we  imposed.  For 
example,  in  a  settlement  reached  with  the  National 
Industrial  Traosponation  League  INnxl.  CSX  and 
NS  agreed  to  mitigale  the  market  power  they  would 


As  a  precautionary  measure,  we  also 
imposed  a  condition  that  called  for  a  3- 
year  study  of  rail  rates  in  the  Buffalo 
area  following  the  division  of  Conrail's 
assets  and  the  integration  of  those  assets 
into  CSX  and  NS,  whii±  occurred  on 
June  1,  1999.  We  will  begin  our  Buffalo 
Rate  Study  with  an  initial  review  of  the 
first  6  months  ()ime  1, 1999.  through 
.November  30,  1999),  which  will  be 
followed  bv  a  review  of  the  first  year 
(June  1. 1999,  through  May  31,  2000) 

C^omments  and  Information  Requesled 

In  this  initial  stage  of  the  Buffalo  Rate 
Study,  we  will  require  that  CSX  and  NS 
file  information  sufficient  for  us  to 
determine  that  they  are  in  compliance 
with  all  the  conditions  related  to 
switching  that  we  have  imposed  in  the 
Bu%lo  area. '  We  will  also  require  CSX 
and  NS  to  submit  information  sufficient 
for  us  to  determine  the  trend  in  rates  for 
rail  movements  into  and  out  of  the 
Buffalo  area  for  the  period  beginning 
Jtme  1,  1997,  which  is  before  the  parties 
submitted  the  Conrail  application 
subsequently  approved  by  us,  until 
November  30, 1999,  And  we  will 
require  that  CSX  and  NS  make  available 
to  interested  parties  and  to  Board  staff 
the  Conrail,  CSX,  and  NS  rail  100% 
waybill  files  for  rail  movements  into 
and  out  of  the  Buffalo  area  (subject  to 
the  protective  order  discussed  below) 
for  the  period  of  Jime  1 ,  1997,  through 
November  30, 1999,  so  that  we  may 
obtain  an  independent  determination  of 


otherwise  inherit  tram  Conrail  at  exclusively  served 
points  where  Conrail  perfonnad  switching  services 
and  we  expanded  tboea  teems  in  appmving  the 
UOMcUoo  and  imposed  that  agreement  as 
oxpwided  and  other  settlement  agreements 
pertaining  to  the  Buffalo  area,  as  discussed  below, 
including  certain  representations  made  bv  CSX 
beneficia!  to  that  area 

'Conrail's  switching  fees  had  been  S4S0  within 
its  fiuftalo  switching  district  and  S3M  at  other 
points  in  the  Niagara  bxmtlar  area  The  NTTL 
agreement  retains  switching  for  10  years  by  CSX 
and  N5  for  all  facilities  that  received  switr^ing  by 
Ckinrail  to  either  of  those  carriers,  and  at  an 
infiation-adiuBted  fee  no  higher  than  SZ50  for  the 
first  5  years.  We  extended  the  iwitchii^  component 
of  the  NITL  agreement  to  situations  where 
shortlines  paid  switchmg  charges  to  Conmil  and 
where  Conrail  received  switching  services  from  NS 
or  CSX  tConmil.  Decision  No-  89.  slip  op  at  57) 
We  also  extended  the  NITL  agiveroent  to  c»1ain 
international  rail  movements  into  and  out  of 
Niagara  Falls  [id  .  slip  op.  at  8&-.671. 

while  the  NITL  agreement  covered  only  post- 
Uitegration  switching  by  CSX  for  NS  and  NS  for 
CSX.  CSX  explained  that  it  had  also  negotiated 
voluntary  agreements  with  both  Canadian  National 
Railway  Company  and  its  affiliates  (collectively. 
CN)  and  CaoatUan  Pacific  Railway  (!>impaDv  and  its 
affiliates  (collectively.  GP)  that  provide  lower 
switching  fees  for  enlarged  volumes  than  former]  \ 
available  to  CN  and  CP  from  Conrail  in  the  Greater 
Bufliilo  area  In  addition,  the  agreements  provide 
increased  access  to  CN  and  CP  for  cross-biorder 
truck  ctimpetiuve  traffic  We  imposed  these  CN  and 
CP  settlements  as  conditions  to  our  approval  of  the 
transaction. 
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tlie  trends  in  rail  rates  into  and  out  of 
the  Buffalo  area  during  this  period.' 
Comprehensive  filings  addressing  the 
matters  discussed  above  are  due  from 
CSX  and  NS  by  January  14,  2000. 

We  are  also  requesting  comments 
from  shippers  and  their  representatives, 
from  other  railroads  serving  the  Buffalo 
area,  and  from  other  interested  parties, 
seeking  their  views  and  evidence 
concerning  trends  in  Buffalo-area  rail 
rates  and  information  to  help  us 
determine  if  local  businesses  and  other 
railroads  have  available  the  switching 
rates  to  which  they  are  entitled. 
Comments  from  all  interested  parties  are 
due  by  February  !4.  2000;  and  CSX  and 
NS  replies  to  comments  are  due  by 
February  29,  2000. 

Later  next  yeai,  consistent  with  the 
lune  1 ,  1999  division  date,  we  will 
rebase  this  Buffalo  Rate  Study  on  a 
fiscal  year  ending  May  31st  of  each  year. 
Updates  of  the  carriers'  rail  100% 
waybill  files  for  rail  movements  into 
and  out  of  the  Buffalo  area  for  the 
period  ending  May  31,  2000.  should  be 
made  available,  subject  to  the  protective 
order  discussed  below,  to  all  interested 
parties  and  to  Board  staff  by  June  30, 
2000.  CSX  and  NS  comprehensive 
filings  are  due  by  July  14,  2000: 
comments  from  other  parties  are  due  by 
August  14,  2000;  and  CSX  and  NS 
replies  to  comments  are  due  by  August 
29,  2000. 

Protective  Order.  Parties  may  submit 
filings  (including  waybill  data  and 
computer  data),  as  appropriate,  under 
seal  marked  Confidential  or  Highly 
Confidential  pursuant  to  the  Protective 
Order  entered  in  STB  Finance  Docket 
No.  33388  in  Decision  No.  1  (served 
April  16,  1997),  as  modified  in  various 
respects  in  Decision  No.  4  (served  May 
2,  1997),  Decision  No.  15  (served  August 
1,  1997),  Decision  No.  22  (served  August 
21, 1997),  Decision  No.  46  (served 
October  17, 1997),  and  Decision  No.  87 
(served  June  11, 1998).  Waybill  files 
being  made  available  to  interested 
parties  shall  be  subject  to  this  Protective 
Order. 

Service  List.  A  copy  of  this  decision 
is  being  served  on  all  persons 
designated  as  POR,  MOC,  or  GOV  on  the 
service  list  in  STB  Finance  Docket  No. 
33388.  This  decision  wUl  serve  as  a 
notice  that  persons  who  were  parties  of 


^  Our  understaoding  » that  in/urmation  contained 
in  the  rail  100%  waybill  files  for  the  period  anding 
November  30.  1999.  should  be  available  by 
December  30.  1999.  Proper  dociimentation  for  these 
files,  indudiog  a  way  to  translate  from  Conrail's 
laid]  freight  station  codes  to  CSX's  and  N.S'  (new) 
freight  station  codes,  should  also  be  made  available 
at  that  time.  Further,  to  facilitate  the  continued  use 
of  ivaybiU  data  in  this  proceeding,  CSX  and  NS 
should  tie  prepared  to  provide  updates  to  their 
original  waybill  submissions  on  a  quarterly  basis. 


record  in  STB  Finance  Docket  No. 
33388  will  not  automatically  be  placed 
on  the  service  list  as  parties  of  record  for 
this  Buffalo  Rate  Study  proceeding.  Any 
persons  interested  in  being  on  the  STB 
Finance  Docket  No.  33388  (Sub-No.  90) 
service  Ust  and  receiving  copies  of  CSX 
and  NS  filings  relating  to  the  Buffalo 
Rate  Study  must  send  us  written 
notification  with  copies  to  the  railroads' 
representatives. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  December  10,  1999. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Gybum.  and  Commissioner 
Burkes. 

Vernon  A.  WiUiams. 
Secretary. 

(FR  Doc.  99-32902  Filed  12-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTA-nON 

Surface  Transportation  Board 

(STB  Fltuinca  Docket  No.  33829] 

Graan  Mountain  Railroad 
Corporation — Acquiaition  and 
Oparatlon  Exemption — Certain  Rights 
of  Boston  and  Maine  Corporation 

Green  Mountain  Railroad  Corporation 
(GMRC),  a  Class  m  common  carrier  by 
rail,  has  filed  a  verified  notice  of 
exemption  imder  49  CFR  1 1  SO,  Subpart 
D — Exempt  Transactions,  to  acquire 
bom  Boston  and  Maine  Corporation 
(B&M)  an  exclusive  freight  railroad 
operations  easement  (Freight  Easement) 
over  a  line  of  railroad  extending 
between  approximately  milepost  123  in 
White  River  Junction.  VT.  and 
approximately  milepost  163  in  Wells 
River,  VT,  a  total  distance  of 
approximately  40  rail  miles,  in  Windsor 
and  Orange  Counties,  VT  (Subject  Line). 

This  transaction  is  related  to  a 
concurrently  filed  verified  notice  of 
exemption  filed  in  STB  Finance  Docket 
No.  33830,  State  of  Vermont- 
Acquisition  Exemption — Certain  Assets 
of  Boston  and  Maine  Corporation  and 
Springfield  Terminal  Railway 
Company.^ 

Pursuant  to  a  Purchase  and  Sale 
Agreement  to  be  entered  into  by  and 
between  Vermont,  B8tM,  and  Springfield 
Terminal  Railway  Company  (STR), 
Vermont  wrill  acquire  B&M's  right,  title, 


and  ownership  interest,  and  STR's 
leasehold  interest,  in  the  right-of-way, 
trackage,  and  other  physical  assets 
associated  with  the  Subject  Line.  GMRC 
will  acquire  the  freight  operating 
easement  retained  by  B8cM  and  provide 
freight  service  over  ibe  Subject  Line. 

Consummation  of  this  transaction  is 
expected  to  occur  on  or  afier  December 
10, 1999,  the  effective  date  of  the 
exemption. 

This  notice  is  filed  under  49  CFR 
1150,41.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction.  i\n 
original  and  10  copies  of  all  pleadings, 
referring  to  STB  Finance  Dotiket  No. 
33829,  must  be  filed  with  the  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  NW,  Washington,  DC  20423- 
OOOl.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Andrew  P, 
Goldstein,  McCarthy  Sweeney  & 
Harkaway  PC.  1750  Pennsylvania 
Avenue  NW,  Suite  1105,  Washington, 
DC  20006. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided;  December  10,  1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Venum  A,  WUliams, 
Secretary. 

int  Doc  99-32901  Filed  12-17-99;  8:45  am) 
mjJHOCOOE  WIS-OIM' 


DEPARTMENT  OF  TRANSPORTATKM 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33821] 

Union  Pacific  Railroad  Company — 
Trackage  Righits  Exemption — Elgin, 
Joiiet  and  Eastern  Railway  Company 

Elgin,  Joiiet  and  Eastern  Railway 
Company  (EJ&E)  has  agreed  to  grant 
overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  (UP)  from 
Joiiet,  IL  (milepost  1.8),  through  West 
Chicago,  IL  (milepost  29),  to  tiie  end  of 
EJ&E's  ownership  at  Waukegan,  IL 
(milepost  75),  a  distance  of 
approximately  76  miles.  < 


*  The  State  of  Vermont  (Vermont)  simultaneously 
filed  a  motion  to  dismiss  the  notice  of  exemption. 
The  Board  will  address  the  jurisdictionel  issue 
raised  by  the  motioD  to  disiniss  in  a  separate 
decisioii. 


'  A  redacted  version  of  the  tracks^  rights 
agreement  between  E|aE  and  UP  was  filed  with  the 
notice  of  exemption.  The  full  version  of  the 
agreement,  as  required  by  49  CFR  1180.6(al|7|<U). 
was  concurrently  Bled  imder  seal  along  with  a 
motion  for  a  protective  order  (which  was  granted 
in  a  decision  served  December  14.  1999.) 
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The  transaction  could  have  been 
consummated  on  or  after  December  7, 
1999,2  the  effective  date  of  the 
exemption. 

The  purpose  of  the  trackage  rights  is 
to  permit  UP  to  improve  operation  of  its 
trains  and  expedite  interchange  of  traffic 
with  UP's  connecting  railroads  in  the 
Chicago  area  by  permitting  UP  to  use 
the  EJ&E  trackage  for  some  of  its  traffic 
to  avoid  routes  through  the  Chicago 
gateway. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  Sr 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  l.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry,,  Inc. — Lease  e- 
Operate.  360 1.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33821,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Sti«et,  NW,  Washington,  DC  20423- 
0001,  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  T. 


>  Pursuant  to  49  CTR  11B0.4(g},  a  lailroad  must 
Gle  a  verified  notice  with  the  Board  at  least  7  days 
before  the  trackage  rights  are  to  be  consummated 
In  its  verified  notice.  UP  indicated  a  proposed 
consummation  date  of  "as  soon  as  possible  after 
December  1. 1999."  Because  the  verified  notice  was 
filed  on  November  30.  1999.  however, 
consiimmation  could  not  have  taken  place  prior  to 
December  7,  1999.  UPs  tepresentative  has  been 
contacted  and  has  confirmed  that  coosummallOD 
would  not  take  place  tiefore  December  7.  1999. 

On  December  3, 1 999,  the  City  of  West  Chicago 
and  Joseph  Szabo,  for  and  on  behalf  of  the  United 
Transportation  Union-Illinois  Legislative  Board. 
filed  petitions  to  stay  the  scheduled  effective  date 
of  the  subject  trackage  rights.  By  decision  served 
December  6, 1999.  the  petitions  for  stay  were 


Opal,  1416  Dodge  Street,  Room  830, 
Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•WWW.STB.DOT.GOV." 

Decided:  December  14, 1999. 

By  the  Board.  David  1^.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  WiUianu, 
Secretary. 

[FR  Doc.  99-32900  Filed  12-17-99;  8:45  am) 
BiuMO  cooe  4eii-oo-p 


DEPARTMEMT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33830] 

State  of  Vermont — Acquisition 
Exemption— Certain  Assets  of  Boston 
and  Maine  Corporation 

The  State  of  Vermont  (Vermont), 
acting  through  its  Agency  of 
Transportation,  has  filed  a  verified 
notice  of  exemption  under  49  CFR  1150. 
Subpart  D — Exempt  Transactions,  to 
acquire  fr^m  Boston  and  Maine 
Corporation  (BSiM)  and  Springfield 
Terminal  Railway  Company  (SIH) 
certain  assets  of  a  line  of  railroad 
extending  between  approximately 
milepost  123  in  White  River  (unction, 
VT,  and  approximately  milepost  163  in 
Wells  River,  VT,  a  total  distance  of 
approximately  40  rail  miles,  in  Windsor 
and  Orange  Counties,  VT  (Subject 
Line).' 

Pursuant  to  a  Purchase  and  Sale 
Agreement  to  be  entered  into  by  and 
between  Vermont.  B&M,  and  STR, 
Vermont  will  acquire  B&M's  right,  titie. 
and  ownership  interest,  and  STR's 
leasehold  interest,  in  the  right-of-way. 
trackage,  and  other  physical  assets 
associated  with  the  Subject  Line. 


*  Vermont  simultaneously  filed  a  motion  to 
dismiss  this  notice  of  exemption.  The  Board  %vill 
adrlress  the  jurisdictional  issue  raised  by  the  motion 
to  dismiss  in  a  separate  decision. 


Vermont  will  not  acquire  the  right  or 
obligation  to  conduct  any  freight  rail 
operations  on  the  Subject  Line.  B&M  has 
retained  the  exclusive  freight  operating 
easement.  This  transaction  is  related  to 
a  cnncurrentiy  filed  verified  notice  of 
exemption  filed  in  STB  Finance  Docket 
No.  33829.  Green  Mountain  Railroad 
Corporation — Acquisition  and 
Operation  Exemption — Certain  Rights  of 
Boston  and  Maine  Corporation,  wherein 
Green  Mountain  Railroad  Corporation 
proposes  to  acquire  the  freight  operating 
easement  to  be  retained  by  B&M  and 
provide  freight  service  over  the  Subject 
Line. 

Consummation  of  this  transaction  is 
expected  to  occur  on  or  after  December 
10. 1999.  the  effective  date  of  the 
exemption. 

This  notice  is  filed  under  49  CFR     • 
1150.41.  Uthe  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  lie  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  vrill  not 
automatically  stay  the  transaction  An 
original  and  10  copies  of  all  pleadings, 
referring  to  STB  Finance  Docket  No. 
33830,  must  be  filed  with  the  Surface 
Transportation  Board.  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Oppenheimer  Wolff  Doimelly  4 
Bayh  LLP,  1350  Eye  Street,  N.W.,  Suite 
200,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  10.  1999. 

By  the  Board.  David  M  Konschnik. 
Director.  Office  of  Prriceedings. 
Vernon  A.  Williuns, 
Secretary. 

[Fit  Doc.  99-32903  Fded  12-17-99;  8:45  ami 
nuMQ  cooe  aeit-eo-r 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP>-1252f] 

RIN  No.  1121-ZB86 

Coinpfetientive  Program  Plan  for 
Fiscal  Year  2000 

agency:  Office  of  lustice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Justice. 
ACTION:  Notice  of  Final  Program  Plan  for 
fiscal  year  2000. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  notice  of  its  Final 
Program  Plan  for  fiscal  year  (FY)  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  M.  Garry.  Director,  Information 
Dissemination  Unit,  at  202-307-5911. 
[This  is  not  a  loll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice.  Pursuant  to 
the  provisions  of  Section  204  (bJ(5)(A) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended,  42 
U.S.C.  §  5601  et  seq.  (JJDP  Act),  the 
Administrator  of  OJJDP  published  for 
public  comment  a  Proposed 
Comprehensive  Plan  describing  the 
program  activities  that  OJJDP  proposed 
to  carry  out  during  fiscal  year  (FY)  2000 
under  Parts  C  and  D  of  Title  n  of  the 
JJDP  Act.  codified  at  42  U.S.C.  5651- 
5665a.  5667,  5667a.  The  public  was 
invited  to  comment  on  the  Proposed 
Plan  (published  on  October  15. 1999,  at 
64  FR  56084)  by  November  29,  1999. 
The  OJJDP  Administrator  analyzed  the 
public  comments  received,  and  the 
comments  and  OJJDP's  responses  are 
provided  below.  The  Administrator  took 
these  comments  into  consideration  in 
developing  this  Final  Comprehensive 
Plan  describing  the  particular  program 
activities  that  OJJDP  intends  to  fund 
during  FY  2000.  using  in  whole  or  in 
part  funds  appropriated  under  Parts  C 
and  D  of  Title  I!  of  the  JJDP  Act. 

OJJDP  acknowledged  in  the  Proposed 
Plan  that  at  the  time  of  publication  its 
reauthorization  legislation  was  still  in 
conference  and  its  FY  2000 
appropriation  was  not  yet  final.  OJJDP 
indicated  that,  depending  on  the 
outcome  of  those  legislative  actions,  it 
might  alter  how  its  programs  are 
stTuctijred  and  make  any  necessary 
modifications  in  the  Final  Plan 
following  the  public  comment  period. 
This  Final  Plan  is  consistent  with 
OJIDP's  FY  2000  appropriation  and 


reflects  its  response  to  the  public 
comments  on  the  Proposed  Plan. 

Notice  of  the  official  solicitation  of 
grant  or  cooperative  agreement 
applications  for  competitive  programs  to 
be  funded  under  the  Final 
Comprehensive  Plan  will  be  published 
at  a  later  date  in  the  Federal  Register. 
No  proposals,  concept  papers,  or  other 
forms  of  application  should  be 
submitted  at  this  time. 

Background 

In  developing  its  program  plan  for 
Parts  C  and  D  each  year,  OJJDP  takes 
into  consideration  the  latest  available 
data  on  juvenile  crime  and  victimization 
in  the  United  States  and  views  these 
statistics  in  relation  to  those  of  recent 
years.  To  know  where  the  Nation's 
juveniles  are  headed,  it  is  necessary  to 
know  where  they  are  and  where  they 
have  been.  OJJDP  has  two  primary 
source  materials  that  provide  a 
comprehensive  picture  of  the  nature  of 
juvenile  crime  and  violence  across  the 
Nation:  Juvenile  Offenders  and  Victims: 
1999  National  Report  (National  Report) 
which  assembles  the  latest  data 
available  on  juvenile  crime. 
victimization,  and  risk  behavior:  and 
luvenile  Arrests  1998,  an  OJJDP  BuUelin 
that  highlights  just-released  data  from 
the  Federal  Biu^au  of  Investigation 
regarding  juvenile  arrests  and  violence. ' 

At  the  end  of  the  1990's,  juvenile 
crime  and  violence  are  continuiisg  a 
downward  trend  that  began  in  1994, 
bringing  a  halt  to  the  dramatic  annual 
increases  that  had  alarmed  the  Nation 
since  1988.  luvenile  Arrests  1998 
indicates  that  for  the  fourth  consecutive 
year,  the  total  number  of  juvenile  arrests 
for  violent  crimes — murder,  forcible 
rape,  robbery  and  aggravated  assault — 
declined  (p.  1).  Specifically,  serious 
violence  by  juveniles  dropped  19 
percent  between  1994  and  1998. 
compared  with  a  reduction  of  6  percent 
in  violence  by  adults  in  the  same  period 
{Juvenile  Arrests,  p.l).  Between  1993 
and  1998,  juvenile  arrests  for  murder 
declined  about  half,  with  the  number  of 
arrests  in  1998  (2,100)  about  15  percent 
above  the  1987  level  ijuveiule  Arrests,  p. 
1).  Despite  well-publicized  instances  of 
shocking  school  violence,  students  are 
safer  at  school  than  elsewhere,  and 
school  crime  declined  from  1993 
through  1996  (National  Report,  p.  31). 

On  the  other  hand,  gang  prob^ms 
now  affect  more  jurisdictions  than  ever 
before — including  rural  and  suburban 
areas  (p.  77).  Illicit  drug  use  by 


'  Copies  of  the  National  Report  or  fuveniie  Anmitt 
199a  can  be  obtained  by  catling  OlpPs  luvenile 
lustice  Gearinghoute  at  eoo-63a-d736  or  by 
visiting  OlfDP's  Web  site  at  www.ofi(lp.iu:trs.otg 
and  clicking  on  "Publications." 


juveniles,  which  had  declined  during 
the  1980'5.  has  increased  since  1992  (p. 
74).  although  the  National  Household 
Survey  on  Drug  Abuse  reported  that  the 
percentage  of  12-  to  17-year-olds  who 
reported  using  illegal  drugs  in  the 
preceding  month  (Iropped  from  11.4 
percent  in  1997  to  9.9  percent  in  1998. 
Looking  at  arrest  data,  while  drug 
arrests  continued  to  increase  for  both 
Juveniles  and  adults  between  1993  and 
1997.  arrests  for  most  serious  violent 
offenses  and  property  offenses 
declined — with  violent  crime  arrests 
down  6  percent  for  juveniles  and 
property  crime  arrests  down  3  percent 
(p.  117).  In  1997,  die  juvenile  violent 
crime  arrest  rate,  which  had  increased 
62  percent  from  1988  to  1994,  was  at  its 
lowest  level  in  this  decade:  just  7 
percent  above  the  1989  rate,  but  still  25 
percent  above  the  1988  rate  (p.  120). 

Even  in  the  area  of  violent  behaviors 
that  do  not  reach  the  attention  of  the 
justice  system,  positive  trends  are  seen. 
A  recent  Centers  for  Disease  Control  and 
Prevention  (CDC)  bieimial  survey  of 
16.000  9th  through  12th  graders  found 
sharp  decreases  in  certain  categories  of 
violent  activity  by  teenagers  between 
1991  and  1997.  For  example.  18.3 
percent  of  the  students  surveyed  in  1997 
reported  having  carried  a  gun,  knife,  or 
club  in  the  previous  month,  compared 
with  26.1  percent  of  those  surveyed  in 
1991.  and  the  percentage  carrying  such 
weapons  on  school  property  decreased 
bom  11.8percent  in  1993  to  8.5  percent 
in  1997.  The  fr^uency  of  fighting  also 
declined,  with  37  percent  of  the  1997 
surveyed  youth  reporting  involvement 
in  a  physical  fight  in  the  previous  year, 
compared  with  nearly  43  percent  of 
those  surveyed  in  1991. 

This  mixture  of  some  reassuring  and 
some  still  troubling  statistics  serves  as  a 
reminder  that  while  great  progress  has 
been  made  in  reducing  juvenile 
delinquency,  violence,  and 
victimization,  much  more  needs  to  be 
done.  Although  it  is  impossible  to 
definitively  identify  the  reasons  for  the 
downward  trend  in  juvenile  violence, 
factors  cited  by  the  authors  of  the  CDC 
study  include  community  policing  and 
an  expansion  of  violence  prevention 
programs.  As  research  and  evaluation, 
much  of  it  supported  by  OJJDP  funding, 
continue  to  provide  information  about 
what  works  in  the  areas  of  prevention 
and  intervention,  policymakers, 
practitioners,  and  citizens  can  make 
informed  decisions  as  to  what  programs 
and  approaches  will  best  serve  to 
reinforce  and  continue  existing  trends 
away  from  juvenile  delinquency, 
violence,  and  victimization. 

In  this  Final  Comprehensive  Plan. 
OJJDP  describes  its  funding  activities 


authorized  imder  Part  C  (National 
Programs)  and  Part  D  (Gang-Free 
Schools  and  Communities;  Community- 
Based  Gang  Inter\'enUon)  of  Title  11  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  (JJDP)  Act.  The  activities 
authorized  under  Parts  C  and  D 
constitute  part,  but  not  all,  of  OJJDP's 
overall  responsibilities,  which  are 
outlined  briefly  below. 

In  1974,  the  JJDP  Act  established 
OJJDP  as  the  Federal  agency  responsible 
for  providing  national  leadership, 
coordination,  and  resources  to  develop 
and  implement  effective  methods  to 
prevent  and  reduce  juvenile 
delinquency  and  improve  the  quality  of 
juvenile  justice  in  the  United  States. 
OJJDP  administers  State  Formula  Grants 
under  Part  B  of  Title  II,  State  Challenge 
Grants  under  Part  E  of  Tide  U,  and 
Community  Prevention  Grants  under 
Tide  V  of  the  JJDP  Act  to  assist  States 
and  territories  to  fund  a  range  of 
delinquency  prevention,  control,  and 
juvenile  justice  system  improvement 
activities.  OJJDP  provides  support 
activities  for  these  and  other  programs 
imder  statutory  set-asides  that  are  used 
to  provide  related  research,  evaluation, 
statistics,  demonstration,  and  training 
and  technical  assistance  services. 

Under  Part  C  of  Tide  n  of  the  JJDP 
Act.  OJJDP  funds  Special  Emphasis, 
programs  and — through  its  National 
Institute  for  Juvenile  Justice  and 
Delinquency  Prevention — numerous 
research,  evaluation,  statistics, 
demonstration,  training  and  technical 
assistance,  and  information 
dissemination  activities.  OJJDP  funds 
school  and  community-based  gang 
prevention,  intervention,  and 
suppression  programs  under  Part  D  and 
mentoring  programs  under  Part  C  of 
Tide  n  of  the  JJDP  Act.  OJJDP  also 
coordinates  Federal  activities  related  to 
juvenile  justice  and  delinquency 
prevention  through  the  Concentration  of 
Federal  Efforts  Program  and  serves  as 
the  staff  agency  for  the  Coordinating 
Coimcil  on  Juvenile  Justice  and 
Delinquency  Prevention;  both  of  these 
activities  are  authonzed  in  Part  A  of 
Tide  II  of  the  JJDP  Act.  Anodier  OJJDP 
responsibility  under  the  JJDP  Act  is  to 
administer  the  Tide  IV  Missing  and 
E.xploited  Children's  Program. 

Other  programs  administered  by 
OJJDP  include  the  Drug  Prevention 
Program,  the  Enforcing  Underage 
Drinking  Laws  Program,  the  Sa^ 
Schools  Initiative,  the  Tribal  Youth 
Program,  the  Safe  Start:  Children 
Exposed  to  Violence  Initiative,  and  the 
Juvenile  Accountability  Incentive  Block 
Grants  program.  OJJDP  also  administers 
programs  imder  the  Victims  of  Child 


Abuse  Act  of  1990,  as  amended,  42 
U.S.C.  13001  etseq. 

OJJDP  focuses  its  assistance  funding 
and  support  activities  on  the 
development  and  implementation  of 
programs  with  the  greatest  potential  for 
reducing  juvenUe  delinquency  and 
improving  the  juvenile  justice  system  by 
estabUshing  partnerships  with  State  and 
local  governments,  American  Indian 
and  Alaska  Native  jurisdictions,  and 
public  and  private  agencies  and 
organizations.  OJJDP  performs  its  role  of 
national  leadership  in  juvenile  justice 
and  delinquency  prevention  through  a 
cycle  of  activities.  These  include 
collecting  data  and  statistics  to 
determine  the  extent  and  nattire  of 
issues  affecting  juveniles:  funding 
research  and  studies  that  can  lead  to 
demonstretions  funded  by  discretionary 
grants:  evaluating  demonstration 
projects;  sharing  lessons  learned  from 
the  field  with  practitioners  through  a 
range  of  information  dissemination 
vehicles;  providing  seed  money  to 
States  and  local  governments  through 
formula  and  block  grants  to  implement 
programs,  projects,  or  reform  efforts; 
and  providing  training  and  technical 
assistance  to  assist  States  and  local 
governments  to  implement  programs 
effectively  and  to  maintain  the  integrity 
of  model  programs  as  they  are  being 
replicated. 

As  noted  previously,  OJJDP  is  a 
component  of  the  Office  of  Justice 
Programs  (OJP).  This  Department  of 
Justice  agency  emphasizes  the 
importance  of  coordination  among  its 
components  and  with  other  Federal 
agencies  whenever  possible  in  order  to 
obtain  maximum  results  fixim  OJP 
programs  and  initiatives.  OJJDP's 
coordination  efforts  include  joint 
fiuding,  interagency  agreements,  and 
partnerships  to  develop,  implement, 
and  evaluate  projects.  This  Final  Plan 
reflects  OJJDP's  coordination  efforts.  For 
a  more  complete  picture  of  OJP  program 
activities  that  affect  the  field  of  juvenile 
justice,  readers  are  encouragtyi  to  review 
the  Office  of  Justice  Programs  Fiscal 
Year  2000  Program  Plan  when  it 
becomes  available.  (Readers  should 
check  the  OJP  Web  site  at 
www.ojp.usdoj.gov  periridically  for  an 
announcement  of  the  availability  of  the 
OJP  Program  Plan.) 

Fiscal  Year  ZOOO  Program  Plarming 
Activities 

The  OJJDP  program  planning  process 
for  FY  2C)00  was  coordinated  with  the 
Assistant  Attorney  General,  Office  of 
Justice  Programs,  and  all  OJP 
components.  The  program  plaiming 
process  involved  lie  following  steps: 


•  Internal  review  of  existing  programs 
by  OJJDP  staff. 

•  Internal  review  of  proposed 
programs  by  OJP  bureaus  and 
Department  of  Justice  components. 

•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors. 

•  Review  of  iidbrmation  contained  in 
State  comprehensive  plans. 

•  Review  of  comments  from  youth 
service  providers,  juvenile  justice 
practitioners,  and  researchers  who 
provide  input  in  proposed  new  program 
areas. 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policymakers 
conc»miiig  State  and  local  needs. 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  the  Proposed 
Comprehensive  Plan. 

Discretionary  Grant  Continnation 
Policy 

OJJDP  has  listed  on  the  following 
pages  continuation  projects  currently 
funded  in  whole  or  in  part  with  Part  C 
and  Part  D  fimds  and  eligible  for 
continuation  funding  in  FY  2000.  either 
within  an  existing  project  period  or 
through  an  extension  for  an  additional 
project  or  budget  period.  A  grantee's 
eligibility  for  continued  funding  for  an 
additional  budget  period  within  an 
existing  project  period  depends  on  the 
grantee's  compliarice  with  funding 
eligibility  requirements  and 
achievement  of  the  prior  year's 
objectives.  The  amotmt  of  award  is 
based  on  prior  projections, 
demonstrated  need,  and  fund 
availability 

The  only  projects  described  in  this 
Final  Program  Plan  are  those  that  will 
receive  Part  C  or  Part  D  FY  2000 
continuation  funding  under  project 
period  or  discretionary  continuation 
assistAce  awards.  The  Final  Program 
Plan  also  references  new  program  areas 
that  OJJDP  is  considering  for  awards 
under  Part  C  or  D  in  FY  2000.  This  plan 
does  not  include  descriptions  of  other 
OJJDP  programs,  including  mentoring 
programs  under  Part  G  of  Title  II  of  the 
JJDP  Act.  the  Drug  Prevention  Program, 
the  Drug-Free  Communities  Support 
Program,  the  Enforcing  Underage 
Drinking  Laws  Program,  the  Safe 
Schools  Initiative,  the  Tribal  Youth 
Program,  the  Safe  Start:  Children 
Exposed  to  Violence  Initiative,  and  the 
Juvenile  Accountability  Incentive  B\ock 
Grants  program.  When  appropriate. 
OJJDP  issues  separate  solicitations  for 
applications  for  funding  for  these  or 
other  programs  that  are  not  authorized 
under  Parts  C  and  D.  Readers  interested 
in  learning  about  all  OJJDP  funding 
opportunities  are  encouraged  to  call 
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OJJDP's  Juvenile  Justice  Clearinghouse 
at  80O-«38-8736  or  visit  OJJDP's  Web 
site  at  www.ojidp.ncjrs.org  and  click  on 
"Grants  &  Funding." 

Consideration  for  continuation 
funding  for  an  additional  project  period 
for  previously  funded  discretionary 
grant  programs  was  based  on  several 
factors,  including  the  following: 

•  The  extent  to  which  the  project 
responds  to  the  applicable  requirements 
of  the  JJDP  Act. 

•  Responsiveness  to  OJJDP  and 
Department  of  Justice  FV  2000  program 
priorities. 

•  Compliance  with  performance 
requirements  of  prior  ^ant  years. 

•  Compliance  with  fiscal  and 
regulatory  requirements. 

•  Compliance  with  any  special 
conditions  of  the  award. 

•  Availability  of  funds  (based  on 
appropriations  and  program  priority 
determinations). 

In  accordance  with  Section  262 
(d)(1)(B)  of  the  JJDP  Act.  as  amended,  42 
U.S.C.  5665a.  the  competitive  process 
for  the  award  of  Pari  C  funds  is  not 
required  if  the  Administrator  makes  a 
written  determination  waiving  the 
competitive  process: 

1 .  with  respect  to  programs  to  be 
carried  out  in  areas  in  which  the 
President  declares  under  the  Roberi  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  codified  at  42  U.S.C. 
5121  et  seq.  that  a  major  disaster  or 
emergency  exists,  or 

2.  With  respect  to  a  particular 
program  described  in  Part  C  that  is 
uniquely  qualified. 

Summary  of  Public  Comments  on  the 
Propoaed  Comprehensive  Plan  for 
Fiscal  Year  2000 

OfJDP  published  its  Proposed 
Comprehensive  Plan  for  FY  2000  in  the 
Federal  Register  (Vol.  64  ,  No.  IM)  on 
October  15. 1999,  for  a  45-day  public 
comment  period.  OJJDP  received  42 
letters  commenting  on  the  Proposed 
Plan.  Forty-one  letters  had  one  signature 
(although  one  of  the  single-signature 
letters  provided  comments  from  three 
law  enforcement  units).  One  letter  was 
signed  by  two  officials  of  an 
organization.  All  comments  have  been 
considered  in  the  development  of 
OJJDP's  Final  Comprehensive  Plan  for 
Fiscal  Year  1999. 

Thirteen  law  enforcement  officers, 
including  police  chiefs,  deputies,  and 
lieutenants,  commented.  (One  of  the  law 
enforcement  letters  was  &*om  an 
individual  with  a  tribal  police 
department,  and  one  was  the  director  of 
research  and  development  for  the  police 
department.)  In  related  fields,  OJJDP 
heard  from  one  individual  in 


corrections,  one  in  probation,  one  in 
court  evaluation,  and  one  in  a  domestic 
violence  agency.  A  psychologist  wrote, 
as  did  the  director  of  a  psychiatric  clinic 
and  a  professor  of  nursing.  An  associate 
school  superintendent  also  wrote. 
Comments  were  received  from  an 
Assistant  Commonwealth  Attorney  and 
from  two  individuals  in  State  juvenile 
justice  agencies.  Thirteen  persons  who 
commented  were  associated  with  a 
variety  of  organizations,  associations, 
agencies,  and  programs,  and  one  vice 
president  of  a  private  firm  provided 
comments.  Four  commenters  did  not 
mention  any  profession  or  affiliation. 

The  writers  expressed  support  for  one 
or  more  of  the  10  proposed  priority 
areas,  and  several  writers  praised  the 
list  of  10  priority  areas  as  a  whole.  Many 
of  the  commenters  also  wrote  in  support 
of  prevention  programming,  and  others 
expressed  appreciation  for  OJJDP's 
publications  and  Web  site.  One  or  two 
writers  supported  one  of  several  general 
programming  areas,  including  truancy, 
teen  courts,  learning  disabled  youth  in 
the  juvenile  justice  system,  capacity 
building,  ovetrepresentation  of 
minorities  in  the  juvenile  justice  system, 
cooperation  between  police  and  the 
juvenile  justice  system,  and  mental 
health  needs.  Several  writers  expressed 
support  for  demonstration  programs  and 
training  and  technical  assistance.  Some 
writers  indicated  their  interest  in 
obtaining  funding  for  their  programs. 

All  comments  received  are 
summarized  below  together  with 
OJJDP's  responses.  Those  writers  who 
supported  various  new  program  areas 
were  all  told  that  their  comments  will 
be  considered  in  the  planning  process 
for  FY  2000  and  beyond,  but  that  the 
fimding  available  for  this  fiscal  year 
limits  OJJDP's  ability  to  support  new 
programming.  In  other  instances  where 
more  than  one  writer  commented  on  a 
particular  program  or  area  of 
programming,  to  avoid  needless 
repetition  in  this  summary,  after  an 
initial  response  below,  subsequent 
responses  refer  the  reader  to  the  first 
response  on  that  topic. 

Comment:  One  writer,  a  law 
enforcement  plaimer  with  a  tribal  police 
department,  expressed  concern  that 
only  one  program  in  the  Proposed  Plan 
(the  Tribal  Youth  Program)  targeted 
American  Indians.  The  writer  noted  that 
Indian  Reservations  are  in  rural  areas 
and  that  most  programs  and  services  are 
located  in  cities  and  therefore  not 
available  to  American  Indian  youth, 
who  face  a  variety  of  problems,  such  as 
exposure  to  violence  and  child  abuse, 
drugs,  underage  drinking,  and  violence 
in  the  schools  and  on  the  streets.  "Tribal 
resources  to  fund  prevention  and 


intervention  activities,"  the  ivriter 
indicated,  "are  limited."  The  writer  also 
slated  that  many  tribes  do  not  have  the 
staff  needed  to  prepare  competitive 
grant  applications  and  pointed  out  that, 
although  the  Proposed  Plan  mentions 
funds  for  technic^  assistance  to  tribes, 
no  information  was  given  as  to  how  to 
contact  the  grantee,  the  American 
Indian  Development  Associates.  Finally, 
the  commenter  asked  if  funds  spent  on 
"numerous  reseanUi,  evaluation  and 
data  collection  projects'*  would  not  "be 
better  used  in  actual  program 
implementation?" 

Response:  OJJDP  recognizes  the 
severity  of  the  issues  facing  Native 
American  youth.  A  recent  Bureau  of 
Justice  Statistics  (BJS)  publication. 
American  Indians  and  Crime,  provides 
some  statistics  that  demonstrate  the 
growing  problem  of  violence  and  crime 
in  Indian  country,  including  the 
following: 

•  American  Indians  experience  per 
capita  rates  of  violence  that  are  more 
than  twice  those  of  the  U.S.  resident 
population. 

•  Nearly  a  third  of  all  American 
Indian  victims  of  violence  are  between 
the  ages  of  18  and  24. 

•  "rhe  1997  arrest  rate  among 
American  Indians  for  alcohol-related 
offenses  (driving  under  the  influenoe. 
liquor  law  violations,  and  public 
drunkeimess)  was  more  than  double 
that  found  among  all  races. 

These  and  other  data  provided  in  the 
BJS  report  show  the  need  for  increased 
fundiiig,  resource  enhancement,  and 
infrastructure/capacity  building  within 
Indian  country.  Research  is  a  critical 
factor  in  documenting  the  need  for 
increased  funding  to  tribes.  By  funding 
and  conducting  research  and  evaluation 
programs,  we  obtain  valuable 
information  about  what  works  and 
about  best  practices  in  the  areas  of 
program  development  and  effective 
approaches  for  working  with  tribes. 

OJJDP  has  had  several  funding 
opportunities  for  which  all  communities 
could  apply,  and,  depending  on  the 
availability  of  funding,  we  expect  to 
offer  such  opportunities  again  in  the 
future.  Examples  of  these  programs 
include  the  Juvenile  Mentoring 
Program,  the  SafeFutures  initiative.  Safe 
Start.  Healthy  Students/Safe  Schools, 
and  the  Drug-Free  Communities 
Support  Program,  to  name  a  few.  Indian 
communities  have  applied  for  and  been 
selected  to  participate  in  some  of  these 
programs.  However,  with  the  Tribal 
Youth  Program,  Congress  for  the  first 
time  appropriated  funds  to  OJJDP  solely 
for  the  American  Indian  community. 
This  program  is  part  of  the  joint  U.S. 
Department  of  Justice  (DOJ)  and  U.S. 
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Department  of  the  Interior  Indian 
Country  Law  Enforcement  Initiative, 
which  addresses  the  compelling  need  to 
improve  law  enforcement  and  the 
administration  of  criminal  and  juvenile 
justice  in  Indian  country.  It  should  be 
noted  that  no  more  than  10  percent  of 
the  Tribal  Youth  Program  ftinds  may  be 
used  for  research. 

In  addition  to  the  Tribal  Youth 
Program,  there  are  several  initiatives 
either  in  development  or  being 
implemented  to  address  some  of  the 
issues  that  the  writer  raised.  Three  such 
initiatives  are  described  briefly  below: 

•  Native  American  Mental  Health 
Initiative.  A  project  of  the  White 
House's  Domestic  Policy  Council 
designed  to  bring  together  several 
agencies  vinthin  DOJ  and  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  in  an  effort  to  provide 
services  to  American  Indian  country. 

•  Comprehensive  Indian  Resources 
for  Community  and  Law  Enforcement 
(CIRCLE).  A  project  of  the  U.S.  Attorney 
General  that  brings  together  several  DOJ 
agencies  to  provide  funding  and 
resources  to  three  pilot  sites  in  Indian 
country. 

•  Substance  Abuse  OJJDP  and  other 
Office  of  Justice  Programs  agencies  are 
beginning  discussioas  with  the  Center 
for  Substance  Abuse  Treatment  and  the 
Center  for  Substance  Abuse  Prevention 
(within  the  HHS  Substance  Abuse  and 
Mental  Health  Services  Administration) 
on  working  together  to  provide  services, 
programs,  and  fimding  to  Native 
Americans.  These  discussions  are 
expected  to  lead  to  interagency 
collaboration  and  possibly  restUt  in  joint 
funding  opportunities. 

In  addition  to  recognizing  the  obvious 
need  in  Indian  country.  OJJDP  is  also 
committed  to  providing  training  and 
technical  assistance  to  tribes  that  have 
juvenile  justice  issues  and  programs.  An 
OJJDP  Fact  Sheet  [Training  and 
Technical  Assistance  for  Indian  Nation 
fuvenile  Justice  Systems,  FS  99105) 
provides  information  about  the 
technical  assistance  available  via 
OJJDP's  grant  with  American  Indian 
Development  Associates.  Copies  of  the 
Fact  Sheet  can  be  obtained  by  calling 
OJJDP's  Juvenile  Justice  Clearinghouse 
at  800-638-6736  or  by  sending  an  e- 
mail  request  to  puborder@ncjrs.org.  The 
Fact  Sheet  is  also  available  online  at 
www.ncjrs.otg/jjfact.htm#99105. 

OJJDP's  response  suggested  that  the 
writer  might  want  to  be  put  on  the 
mailing  list  for  OJJDP's  program 
announcements  by  calliug  the  Juvenile 
Justice  Clearinghouse  at  800-638-6736 
or  send  an  e-mail  request  to 
askncjrs@ncjrs.org.  Program 
announcements  are  also  posted  otdine 


at  www.ojjdp.ncjrs.org  (click  on  "Grants 
&  Funding"). 

Most  ofOJJDP's  funding  is  not 
provided  under  Parts  C  and  D  but  is 
distributed  to  the  States  and  territories 
through  our  Formula  Grants,  Challenge, 
and  Title  V  (Community  Prevention) 
programs.  One  example  is  the  Native 
American  Pass-Through  Program.  The 
Juvenile  Justice  and  Delinquency 
Prevention  Act  specifies  that  a  portion 
of  each  State's  Juvenile  Justice  and 
Delinquency  Prevention  Formula  Grant 
program  funding  be  made  available  to 
fund  programs  for  Indian  tribes.  This 
allocation,  known  as  the  Native 
American  Pass-Through  Program, 
provides  funds  to  Indian  tribes  to 
perform  law  enforcement  functions 
pertaining  to  the  custody  of  children 
and  youth.  Areas  receiving  ftmding 
include  police  efforts  to  prevent, 
control,  and  reduce  crime  and 
delinquency:  apprehension  of  criminal 
and  deUnquent  offenders;  and  activities 
of  juvenile  corrections,  probation,  or 
parole  authorities.  The  minimum  pass- 
through  for  FY  1998  was  S358.842.  This 
amount  was  allocated  to  Indian  tribes  in 
36  States.  Historically,  in  many  States, 
the  actual  amount  awarded  to  tribes  by 
States  far  exceeds  the  statutorily 
required  amount.  The  name,  address, 
and  telephone  number  of  the  juvenile 
Justice  Specialist  for  the  writer's  State 
were  provided,  so  that  the  writer  could 
pursue  these  possible  sources  of 
funding. 

Comment:  A  psychologist  who  works 
with  juvenile  offenders  recommended 
that  the  plan  include  provisions  for 
"direct  job  placement  services  to  help 
older  juvenile  offenders  obtain  and 
maintain  employment  "  The  writer 
suggested  funding  for  either 
demonstration  projects  or  research 
studies  that  could  lead  to  more  effective 
ways  at  helping  this  population  find 
work. 

Response:  OJJDP  appreciates  the 
writer"s  interest  in  job  readiness 
training,  placement,  and  retention  for 
older  juvenile  offenders  and  shares  his 
views  that  such  activities  are  important 
in  deterring  delinquent  activity  and 
providing  meaningful  career 
opportunities  for  youth.  Over  the  past  2 
years.  OJJDP  has  partnered  writh  the  U.S. 
Department  of  Labor's  Employment  and 
Training  Administration  in  the 
development  of  a  comprehensive 
strategy  to  create  education,  training, 
and  employment  opportunities  for  at- 
risk  and  delinquent  youth.  Recently,  the 
Department  of  Labor  funded  three  sites 
to  develop  a  model  school-to-work 
education  and  job  training  curriculum 
in  a  correctional  setting  that  emphasizes 
the  importance  of  developing 


competency  and  life  skills  in  a 
miUtitude  of  professions  and  providing 
the  necessary  support,  advocacy,  and 
followup  upon  a  youth's  return  to  the 
community.  These  sites  are  located  in 
Florida,  Ohio,  and  Indiana.  OJJDP  is 
providing  the  funding  for  a  12-month 
pnx:ess  evaluation  and  impact 
feasibility  assessment  at  two  of  the  three 
sites.  It  is  intended  that  the 
comprehensive  services  developed 
under  these  grants  will  serve  as  models 
for  other  juvenile  correctional  facilities 
across  the  country 

OJJDP  is  also  collaborating  with  the 
Department  of  Labor's  Employment  and 
Training  Administration  across  several 
other  program  areas: 

•  OJJDP  and  the  Department  of  Labor 
have  provided  funding  support  to  the 
Boys  k  Girls  Clubs  of  America  to 
implement  the  TeenSupreme  Career 
Preparation  Initiative.  This  program 
provides  employment  training  and  other 
related  services  to  at-risk  youth  through 
41  local  Boys  and  Girls  Clubs. 

•  In  order  to  encourage  local 
communities  to  adapt  best  practices  to 
improve  the  employability  of  at-risk  and 
delinquent  youth,  the  two  departments 
are  working  toward  having  juvenile 
justice  agencies  represented  on  local 
youth  councils.  The  Workforce 
Investment  Act  of  1998  established  local 
youth  councils  to  guide  the 
development  and  operation  of  programs 
for  youth  at  the  tocal  level.  Youth 
coimcils  are  composed  of  members  of 
the  local  workforce  investment  boards 
and  representatives  of  youth  service 
agencies,  local  public  bousing 
authorities,  parents  of  youth  seeking 
assistance,  youth,  the  Job  Corps  and 
others  as  deemed  appropriate. 

•  The  two  departments  are  providing 
collaborative  technical  assistance  to 
both  youth  employment  programs  and 
OJJDP  programs  that  involve  juvenile 
offenders  and  hi^-risk  youth. 

•  A  live  satelbte  videoconference  is 
planned  for  the  coming  year  to 
disseminate  information  concerning  the 
programs  available  throughout  the 
country  that  address  employment  issues 
and  court-involved  youth. 

OJJDP  is  committed  to  developing 
model  programs  that  address  these 
issues  and  is  equally  concerned  with 
supporting  evaluations  of  these  efforts 
that  will  measiu^  both  process  and 
outcome  variables. 

Comment:  An  Assistant 
Commonwealth  Attorney  wrote  in 
support  of  programming  for  three 
categories  of  offenders:  female 
offenders,  sex  offenders,  and  status 
offenders,  singling  out  programming  for 
female  offenders  as  the  area  he  thought 
to  be  of  primary  concern  in  his 


71198 


Federa]  Register /Vol.  64,  No.  243 /Monday.  December  20.  1999 /Notices 


community.  He  also  called  for  more 
emphasis  on  prevention.  He  indicated 
that  before  funding  programs  in  Native 
American  and  Alaskan  Native- 
communities,  OJJDP  should  "strongly 
consider  whether  or  not  your  programs 
are  working  in  the  rest  of  the  country." 
The  writer  found  the  field-initiated 
research  and  evaluation  programs  "too 
vague  for  comment"  and  was  unaware 
of  "many  cases  in  our  area  involving 
lead  or  environmental  hazards  for 
children,  although  it  is  always 
important  to  do  everything  possible  to 
protect  children."  Finally,  the  letter 
stated  that  OfJDP's  focus  should  not  be 
on  research  but  on  applying  "some  of 
the  knowledge  from  research  to 
treatment  and  prevention." 

Response:  OJJDP  appreciates  knovring 
the  writer's  view  that,  of  the  10  areas 
proposed  for  consideration  for  new 
programming,  the  need  for  programs  for 
female  offisnders  is  the  area  of  most 
concern  to  his  community. 

In  regard  to  the  development  of  more 
programs  and  treatment  for  sex 
offenders,  in  FY  1998.  OJJDP  funded 
two  projects  designed  to  assess  the 
feasibility  of  creating  a  juvenile  sex 
offender  typology  based  on  national- 
level  data.  The  researchers,  one  with  the 
University  of  Baltimore,  the  other  with 
the  University  of  Virginia,  each  used  a 
different  method  for  typology 
construction.  The  University  of 
Baltimore  project  relied  on  archival 
(information  from  official  records)  data, 
while  the  University  of  Virginia  project 
used  a  combination  of  archival  and 
prospective  (interviews  and 
questionnaire  completed  by  juvenile  sex 
offenders  themselves)  data. 

As  a  result  of  their  feasibility  studies, 
both  researchers  concluded  that  it 
would  be  possible  to  create  a  juvenile 
sex  offender  typology  based  on  a  large, 
national  sample  of  juvenile  sex 
offenders.  Each  researcher  has  therefore 
submitted  a  new  proposal  to  create  this 
typology,  and  these  proposals  are 
currently  under  peer  review.  The  goal  of 
creating  such  a  typology  is  to  identify 
different  subgroups  of  juvenile  sax 
offenders  who  may  present  different 
levels  of  risk  and  need.  Some  juvenile 
offenders,  for  example,  may  safely  be 
placed  in  community-based  programs, 
while  others  will  require  institutional 
placement.  At  present,  the  tools  are  not 
available  to  make  these  distinctions 
easily  or  well.  Additionally,  a 
comprehensive  typology  may  facilitate 
better  decisionmaking  about  which 
youth  vdll  benefit  from  which  type(s)  of 
treatment. 

OJJDP  agrees  with  the  writer's 
comment  on  the  importance  of 
prevention  and  treatment  programs  for 


status  offenders.  As  noted  in  the 
Proposed  Plan,  prevention  and 
treatment  efforts  at  the  early  stages  of 
delinquency  are  "less  expensive  and 
more  effective  than  efforts  to  change 
subsequent  delinquent  behavior." 

In  regard  to  the  writer's  statement  that 
OJJDP's  focus  "should  not  be  on 
research,"  OJJDP  responded  that  the 
Office  is  continually  striving  to  attain 
the  appropriate  balance  among  three 
vital  and  interrelated  elements  of 
OJJDP's  mission:  research, 
demonstration  projects,  and  training 
and  technical  assistance.  OJJDP  believes 
that  the  Proposed  Plan  achieved  a 
reasonable  apportioning  of  resources 
among  these  three  elements. 

Comment:  A  chief  of  police  wrote  in 
support  of  prevention  initiatives,  such 
as  programs  to  keep  young  people  in 
school.  The  chief  commented  that 
parents  who  are  "victims  of  the  social 
welfare  system  "  are  likely  to  have 
children  who  will  repeat  their 
experience,  and  he  offered  specific 
suggestions  for  shoring  up  the  welfare 
system.  The  chief  also  labeled  the 
juvenile  justice  system  "inept"  and  "the 
major  contributor  to  juvenile 
delinquency." 

Response:  OJJDP  agrees  that  it  is 
imperative  to  focus  strongly  on 
prevention,  and  believes  that  the 
Proposed  Plan  does  reflect  such  an 
emphasis.  From  mentoring  programs  to 
programs  that  seek  to  prevent  the  use 
and  abuse  of  alcohol  and  other 
drugs'and  from  violence  prevention  to 
early  intervention  programs,  OJJDP  is 
committed  to  supporting  a 
comprehensive,  communitywide 
approach  as  an  effective  way  to  promote 
healthy  childhood  development  and 
address  the  problems  affecting  our 
youth  For  example,  collaborative  efforts 
among  OJJDP.  the  U.S  Department  of 
Education,  and  the  U.S.  Department  of 
Health  and  Human  Services  are  under 
way  to  address  some  of  the  very  issues 
raised  in  the  writer's  letter  regarding 
school  attendance,  societal  influences, 
and  family  issues  that  contribute  to  the 
delinquency  of  our  youth. 

Without  directly  responding  to  the 
writer's  negative  view  of  the  juvenile 
justice  system,  OJJDP  sent  him 
information  about  current  levels  of 
juvenile  crime  and  violence  and  the 
juvenile  justice  system  response  and 
about  OJJDP's  comprehensive  approach 
to  preventing  and  intervening  with 
juvenile  delinquency.  One  document 
was  the  recently  released  Juvenile 
Offenders  and  Victims:  1999  National 
Report,  which  includes  up-to-date  data 
and  offers  an  indispensable  resource  for 
informed  policy  decisions  that  will 
shape  the  juvenile  justice  system  in  the 


2fst  century.  A  brochure  on  OJJDP's 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders 
was  also  provided.  This  brochure 
outlines  a  strategy  that,  wben 
implemented,  can  provide  appropriate 
prevention  methods  to  children, 
families,  and  communities  and 
intervene  in  the  lives  of  first-time 
offenders  with  structured  programs  and 
services. 

Comment:  An  individual  who  works 
in  State  law  enforcement  training  as  a 
curriodum  specialist  suggested  the 
need  for  more  emphasis  on  interactive 
dialog  and  cooperation  between  police 
and  juvenile  justice  agencies.  He  also 
indicated  that  OJJDP  publications  are 
valuable  in  his  work. 

Response:  OJJDP  appreciates  the 
writer's  suggestion  about  the  need  for 
interactive  dialog  between  police  and 
juvenile  justice  agencies.  The 
Department  of  Justice's  Office  of 
Community  Oriented  Policing  Services 
(COPS)  and  OJJDP  are  sponsoring  the 
Community  Policing  and  Youth  Study 
as  part  of  our  Youth  Focused 
Community  Policing  program.  This 
project  is  designed  to  assist  the 
Department  of  Justice  in  plarming  youth 
and  law  enforcement  issues.  The  project 
will  provide  communities  across  the 
country  with  current  information  on  the 
iimovative  and  promising  practices  of 
law  enforcement  agencies  in  addressing 
youth  issues  through  community 
policing.  Through  this  project, 
information  will  be  developed  and 
shared  with  the  field  through  product 
dissemination,  training  and  technical 
assistance,  and  a  national  conference  in 
2(N)1. 

In  addition  to  this  study,  OJJDP  has 
sponsored  the  replication  of  a  unique 
collaborative  effort  between  the  New 
Haven  Department  of  Police  Services 
and  the  Child  Study  Center  at  Yale 
University  that  addresses  the 
psychological  impact  of  chronic 
exposure  to  violence  on  children  and 
families.  The  Child  Development- 
Community  Policing  Program  brings 
police  and  mental  health  professionals 
together  to  provide  each  other  with 
training,  consultation  and  support  and 
to  provide  direct  interdisciplinary 
interventions  to  children  who  are 
victims  of  or  witnesses  to  violent 
crimes. 

Comment:  A  police  chief  wrote  in 
support  of  teen  courts,  which  he  reports 
have  been  extremely  successful  in  his 
county. 

Response:  OJJDP  appreciates  learning 
of  the  success  of  teen  courts  in  the 
writer's  jurisdiction.  In  1999.  the 
National  Youth  Court  Outer  was 
created  by  OJJDP  and  funded  by  the 
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Juvenile  Accountability  Incentive  Block 
Grants  program,  in  collaboration  with 
the  U.S.  Departments  of  Education. 
Health  and  Human  Services,  and 
Transportation.  The  National  Youth 
Court  Onter  at  the  American  Probation 
and  Parole  Association  and  four 
affiliated  agencies  will  offer  training  and 
technical  assistance:  develop  products 
such  as  volunteer  youth  membership 
training  materials,  national  guidelines 
on  youth  courts,  and  regional  training 
programs:  and  provide  a  wide  range  of 
other  services. 

Youth  courts  are  the  fastest  growing 
crime  prevention  program  in  the 
countiy,  with  more  than  650  youth 
court  programs  in  49  States  at  this  time. 
Youth  court  programs  provide  swift  and 
immediate  sanctions  for  youth 
experiencing  their  first  contact  with  the 
juvenile  justice  system. 

Most  of  OJJDP's  funding  is  not 
provided  under  Parts  C  and  D  but  is 
distiibuted  to  the  States  and  territories 
through  OJJDP's  Formula  Grants, 
Challenge,  and  Title  V  (Community 
Prevention)  programs.  OJJDP 
encouraged  the  writer  to  explore  these 
possible  sources  of  funding  and  referred 
him  to  the  Juvenile  Justice  Specialist  for 
his  State. 

Comment:  A  police  lieutenant  wrote 
that  OJJDP's  10  areas  being  considered 
for  funding  priorities  are  "appropriate 
and  worthy"  but  suggested  that  another 
priority  area  be  added:  information 
exchange  among  a  wide  variety  of 
human  service  providers.  He  also 
indicated  that  he  found  OJJDP's  Web 
site  and  publications  "helpful  and 
informative." 

Response:  OJJDP  appreciates  the 
writer's  support  of  the  10  program  areas 
presented  for  consideration  in  the 
Proposed  Plan  and  positive  feedback 
about  OIJDP's  Web  site  and 
publications.  OJJDP  recognizes  the 
importance  of  information  exchange 
among  a  wide  variety  of  human  service 
providers. 

In  regard  to  the  need  for  additional 
emphasis  on  confidentiality  in  the 
Proposed  Program  plan,  for  several 
years  the  issue  of  information  sharing 
and  confidentiality  has  been  at  the 
foundation  of  many  of  the  programs  and 
activities  supported  by  the  Missing  and 
Exploited  Children's  Program  (MECP) 
and  other  components  within  OJJDP.  As 
such,  issues  relating  to  confidentiality 
and  information  sharing  are  addressed 
throughout  the  many  programs, 
activities,  training,  and  technical 
assistance  activities  supported  by 
OJJDP. 

MECP  supports  a  number  of  training 
programs  that  focus  on  improving  the 
systems  response  to  missing  and 


exploited  children's  issues.  Several  of 
these  training  programs  are 
multidisciplinar\'  in  nature,  requiring 
the  participation  of  various  agencies 
within  a  community.  In  addition  to 
providing  information  on  ways  to 
improve  the  system's  response  to  child 
sexual  abuse  and  exploitation  issues, 
topics  relating  to  cooperation, 
interagency  collaboration,  information 
sharing,  and  confidentiality  of  juvenile 
records  are  addressed  in  these  training 
sessions. 

Recognizing  the  complexity  of  this 
issue  and  its  broad  impUcations  for  the 
various  components  of  the  )uvenile 
justice  system,  in  June  1997,  OJJDP,  in 
cooperation  urith  the  U.S.  Department  of 
Education,  published  Sharing 
Information:  A  Guide  to  the  Family 
Educational  Rights  and  Privacy  Act  and 
Participation  in  Juvenile  lustice 
Programs.  This  publication,  which  is 
available  at  no  cost  from  OJJDP's 
Juvenile  Justice  Clearinghouse  (800- 
638-8736),  provides  educators,  law 
enforcement  personnel,  juvenile  justice 
professionals,  and  community  leaders 
vnth  information  to  help  them  forge 
partnerships,  improve  information 
sharing,  and  enhance  the  operation  and 
functioning  of  the  juvenile  justice 
system. 

In  addition  to  these  activities,  OJJDP's 
Youth  Focused  Community  Policing 
initiative  is  working  with  communities 
to  help  them  tackle  difficult  issues 
relating  to  information  sharing  and 
confidentiality.  OJJDP  is  preparing  a 
Bulletin  on  information  sharing,  which 
should  be  ready  early  next  year.  In 
addition.  OJJDP,  in  cooperation  with  the 
Department  of  Education,  is  currenUy 
developing  a  solicitation  for  an 
information-sharing  training  and 
technical  assistance  program.  OJJDP 
provided  the  writer  with  information  on 
how  to  be  put  on  the  mailing  list  for 
program  announcements  and  how  to 
access  them  online. 

Comment:  An  individual  commented 
that  behavior  must  have  "sure  and 
swift"  consequences  and  that  sanctions 
must  be  appropriate  and  timely. 

Response:  To  address  these  concerns, 
OJJDP  described  the  comprehensive 
approach  to  juvenile  delinquency  that  it 
has  been  pursuing  for  the  past  several 
years.  Since  OJJDP  published  the 
Comprehensive  Strategy  for  Serious. 
Violent,  and  Chronic  Juvenile  Offenders 
in  1993,  it  has  advocated  that  States, 
local  governments,  and  communities 
adopt  a  research-based  comprehensive 
strategy  approach  to  address  the 
problems  of  juvenile  crime  and 
victimization.  OJJDP  has  synthesized 
decades  of  research  and  practice  from 
practitioners  and  established  a 


framework  for  implementing  an 
effective  juvenile  justice  system. 
Through  support  of  research, 
demonstration  programs,  and  training 
and  technical  assistance.  OJJDP 
encourages  States,  local  governments, 
and  communities  to  use  the 
Comprehensive  Strategy  to  develop 
coordinated,  community-wide 
approaches  to  preventing  and 
intervening  with  juvenile  delinquency 
and  victimization.  OJJDP  focuses  its 
support  on  programs  and  initiatives  that 
further  one  or  more  of  the  basic 
principles  of  the  Comprehensive 
Strategy; 

•  Strengthen  families  in  their  role  of 
guiding,  disciplining,  and  instilling 
sound  values  in  their  children. 

•  Support  core  social  institutions  and 
their  role  in  supporting  families  and 
helping  children  develop  to  their 
maximum  potential. 

•  Promote  prevention  strategies  and 
activities  that  reduce  the  impact  of 
negative  (risk)  factors  and  enhance  the 
influence  of  positive  (protective)  Actors 
in  the  lives  of  youth  at  greatest  risk  of 
delinquency. 

•  Intervene  immediately  and 
appropriately  at  the  first  signs  of  trouble 
in  a  child's  life. 

•  Establish  a  system  of  graduated 
sanctions  and  a  continuum  of  services, 
including  aftercare,  to  respond 
appropriately  to  the  needs  of  each 
juvenile  offender. 

•  Protect  the  public  from  the  most 
serious,  violent,  and  chronic  juvenile 
offenders  by  providing  for  their 
incapacitation  while  at  the  same  time 
addressing  their  treatment  needs. 

OJJDP  believes  that,  as  the 
Comprehensive  Strategy  and  its 
principles  are  implemented  in 
communities  throughout  the  country. 
we  will  see  a  continued  decline  in 
juvenile  violent  crime,  which  has  been 
decreasing  for  each  of  the  past  4  years, 
and  an  increase  in  public  safety  and  in 
the  well-being  of  the  Nation's  youth. 

Comment:  A  deputy  chief  of  police 
expressed  concern  that  OJJDP's  support 
for  assessment  centers  focused 
exclusively  on  what  he  called  "the 
Florida  model."  He  urged  OJJDP  to  look 
at  other  programs  that  may  be  as 
effective  and  that  are  designed  for  the 
local  community'. 

Response:  OJjbP  has  supported  the 
concept  of  assessment  centers  through 
its  Community  Assessment  Center 
(CAC)  demonstration  effort.  CAC's 
provide  a  24-bour  centralized  point  of 
intake  and  assessment  for  juveniles  who 
have  or  are  likely  to  come  into  contact 
with  the  juvenile  justice  system.  The 
main  purpose  of  a  CAC  is  to  facilitate 
earlier  and  more  efficient  prevention 
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and  intervention  service  delivery  at  the 
"front  end"  of  the  juvenile  justice 
system.  OIJDP's  CAC  concept  was  not 
based  on  the  Florida  luvenile 
Assessment  Centers;  it  was  developed 
from  the  Office's  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders. 

In  FY  1997.  two  communities 
(Denver,  CO,  and  Lee  County,  FL)  began 
or  enhanced  their  ongoing  CAC 
planning  process.  Two  additional 
communities  with  existing  assessment 
centers  (Jefferson  County,  CO,  and 
Orlando.  FL)  also  began  enhancing  their 
operations  to  become  more  consistent 
with  OJJDP's  CAC  concept.  The 
selection  of  the  sites  for  this 
demonstration  effort  was  not  related  to 
the  implementation  of  the  "Florida 
model '  but  was  directly  related  to  the 
implementation  of  the  CAC  concept  as 
outlined  in  OJJDP's  concept  paper 
Conununity  Assessment  Centers:  A 
Discussion  of  the  Concept's  Efficacy.  In 
addition,  a  2-year  independent 
evaluation  of  the  funded  projects  was 
initiated,  and  a  separate  grantee  began 
providing  training  and  technical 
assistance  to  the  project  sites.  OJJDP 
believed  this  program  provided  the 
opportunity  to  examine  OJJDP's  CAC 
concept,  while  allowing  conununities  to 
customize  it  to  their  lo4^  needs. 

During  the  second  year  of  the 
demonstration  effort,  a  limited 
competition  was  held  among  the  four 
CAC  sites  for  increased  funding  to  two 
sites  to  develop  a  fully  operational  CAC, 
including  all  four  CAC  conceptual 
elements.  Although  the  Jefferson  Center 
for  Mental  Health  did  not  choose  to 
apply  for  the  increased  funding  to 
implement  all  four  elements  of  OJJDP's 
concept,  OJJDP  provided  funding  for 
another  12  months  to  further  enhance 
the  Jefferson  County  Assessment  Center 
by  conducting  ah  intensive  review  of 
e.xi8ting  assessment  tools  and  enhancing 
the  case  management  process.  The  two 
sites  that  received  increased  funding  to 
develop  a  fully  operational  CAC  were 
Denver  and  Orlando. 

OJJDP  sent  the  writer  copies  of  the 
original  concept  paper.  Community 
Assessment  Centers:  A  Discussion  of  the 
Concept's  Efficacy,  the  Fact-Finding 
Report  on  Community  Assessment 
Centers,  and  a  recent  OJJDP  Fact  Sheet 
on  CAC.  As  mentioned  in  the  CAC  Fact 
Sheet,  OIJDP  anticipates  the  publication 
of  a  CAC  Bulletin  in  a  few  months. 
OJJDP  referred  the  writer  to  the 
appropriate  Program  Manager  for 
specific  questions  regarding  OJJDP's 
CAC  demonstration  effort. 

Comment:  One  individual  wrote  in 
support  of  prevention  programming 


such  as  teen  centers  and  Neighborhood 
Watch. 

Response:  OJJDP  agrees  with  the 
writer's  position  on  the  importance  of 
focusing  on  prevention  and  provided  a 
brief  summary  of  its  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders.  (See 
detailed  response:  to  the  comment:  on 
"sure  and  swift"  consequences,  above.) 

Comment:  An  official  with  the 
American  Psychological  Association 
expressed  support  for  OJJDP's 
comprehensive  and  empirically  based 
plan  and  its  efforts  to  address  critical 
concerns  related  to  juvenile  justice, 
delinquency  prevention,  and  child 
maltreatment.  The  writer  especially 
praised  the  emphasis  on  prevention  and 
early  intervention  and  lauded  the  10 
areas  being  considered  for  new 
programming.  In  regard  to  research 
needs,  the  writer  suggested  continued 
efforts  in  the  areas  of  mental  health, 
educational  services  for  children  within 
the  juvenile  justice  system  (including 
those  with  disabilities  and  those  who 
are  gifted  and  talented),  and  minority 
overrepresentation  in  the  system.  The 
letter  also  included  specific 
reconunendations  for  additional  text  to 
be  added  to  the  plan,  generally 
consisting  of  references  to  cultural 
competence  and  mental  health  needs. 

Response:  OJJDP  appreciates  the 
ivriter's  expression  of  strong  support  for 
the  Comprehensive  Plan  and  shares  his 
concern  about  the  need  to  address 
issues  of  cultural  competence.  OJJDP 
explained  how  several  of  the  writer's 
specific  suggestions  for  changes  will  be 
incorporated  into  the  Final  Program 
Plan.  These  changes  are  reflected  in  the 
following  paragraphs. 

Introduction  to  Fiscal  Year  2000 
Program  Plan  (64  FR  S60B6,  Nov.  29, 
1999) 

Goals  three  and  four: 

•  OJJDP  supports  effiirts  in  the  area  of 
corrections,  detention,  and  community- 
based  alternatives  to  preserve  the  public 
safety  in  a  maiuier  that  serves  the 
appropriate  development  and  best  use 
of  secure  detention  and  corrections 
options,  while  at  the  same  time  fostering 
the  use  of  community-based  programs 
for  juvenile  offenders  that  provide 
developmenlally  appropriate,  culturally 
competent  menial  health  and  other 
critical  services. 

•  OJJDP  seeks  to  support  law 
enforcement,  public  safety,  and  other 
justice  agency  efforts  to  prevent  juvenile 
delinquency,  intervene  in  the 
development  of  chronic  delinquent 
careers,  and  collaborate  with  the 
juvenile  justice  system  to  meet  the 
needs  of  dependent,  neglected,  and 


abused  children,  children  who  need 
mental  health  interventions,  and 
children  with  disabilities. 

Sentence  3  Under  "Public  Safety  and 
Law  Enforcement"  (64  FR  56086,  Nov, 
29,  1999) 

Funds  would  also  be  provided  to  a 
partnership  between  youth  and  health 
and  mental  health  agencies  to  continue 
school-based  activities  and  efforts  to 
address  the  effects  on  children  of 
exposure  to  domestic  violence. 

OJJDP  did  not  include  the  writer's 
recommended  changes  for  new  program 
areas  because  funding  restraints  have 
hmited  the  Office's  ability  to  consider 
new  programming  and  thus  it  would 
serve  no  purpose  to  modify  the  areas  of 
interest  this  year.  OJJDP  as'sured  the 
writer  that  his  concerns  will  be  given 
serious  consideration  in  the  planning 
process  for  FY  2001. 

Comment:  A  lieutenant  in  a  sheriffs 
office  commented  that  he  would  like  to 
see  more  sex  offender  programs,  more 
burglary  reduction  efforts,  and  more 
violence  prevention  programs  for  the 
juvenile  population.  He  also  called  for 
strengthening  public  education  efforts 
with  all  juveniles. 

Response:  OJJDP  described  its 
programming  efforts  that  focus  on 
preventing  and  intervening  with  serious 
violent  offending,  particularly  those  that 
further  one  or  more  of  the  principles 
outlined  in  the  Comprehensive  Strategy 
for  Serious,  Violent,  and  Chronic 
Juvenile  Offenders.  (See  earlier,  detailed 
response  to  the  comment  on  "sure  and 
swift"  consequences.) 

Comment:  An  officer  with  a  private 
nonprofit  agency  working  in  the  area  of 
substance  abuse  assessments  and 
treatment  found  all  10  broad 
programming  areas  relevant  to  her 
agency  but  singled  out  5  top  priorities 
(listed  in  order):  status  offender 
programs:  female  offender  programs: 
"blueprint"  program  development, 
replication,  and  evaluation: 
improvements  in  sanctioning:  and  sex 
offender  programs.  While  recognizing 
the  usefulness  of  research  and 
development,  the  writer  would  give 
higher  priority  to  demonstrations  and 
training  and  technical  assistance.  The 
commenter  described  OJJDP's  Web  site 
as  a  useful  resource  but  noted  that 
materials  mailed  by  OJJDP  did  not 
always  arrive  in  a  timely  fashion. 

Response:  In  the  area  of  research  and 
development  versus  demonstrations  and 
training  and  technical  assistance,  OJJDP 
is  continually  striving  to  attain  the 
appropriate  balance  among  these  three 
vital  and  interrelated  elements  of 
OJJDP's  mission  and  believes  that  the 
Proposed  Plan  did  achieve  a  reasonable 
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apportioning  of  resources  among 
research,  demonstrations,  and  training 
and  technical  assistance. 

OJJDP  appreciates  the  writer's 
positive  feedback  on  the  usefulness  of 
the  Office's  Web  site  as  well  as  her 
concern  about  the  mailing  delays  she 
has  experienced  in  receiving 
information  from  OJJDP.  The  Office  will 
try  to  identify  any  possible  problem  that 
may  be  causing  the  delays  she  has 
encountered  in  receiving  OJJDP 
mailings. 

Comment:  The  vice  president  of  a 
private  firm  strongly  supported  one  of 
OJJDP's  10  broad  areas  being  considered 
for  new  program  funding.  The  ninth 
area  [prevention  and  treatment 
programs  for  status  offenders), 
according  to  the  writer,  is  one  that 
should  be  reviewed  to  see  what  progress 
has  been  made  and  to  identify  best 
practices  that  help  divert  status 
offenders  from  the  juvenile  corrections 
system.  The  commenter  also  approved 
of  OJJDP's  renewed  emphasis  on  school 
truancy,  which  "can  influence  a  child's 
path  toward  delinquency." 

Response:  OJJDP  appreciates  learning 
of  the  writer's  support  for  developing 
prevention  and  treatment  programs  for 
status  offenders.  OJJDP  agrees  that  this 
is  an  important  area  of  work  and  has 
been  pleased  by  both  the  positive 
response  from  the  field  and  the  work 
already  under  way  in  this  area  as  part 
of  the  Office's  ongoing  programs. 

With  regard  to  school  truancy  and  its 
effect  on  children.  OJJDP  is  in  the 
process  of  evaluating  truancy  reduction 
projects  in  eight  demonstration  sites: 
Athens.  GA:  Contra  Costa.  CA: 
Honolulu.  HI;  Houston.  TX: 
Jacksonville.  FL:  King  County.  WA; 
Suffolk  County.  NY;  and  Tacoma.  WA. 
The  purpose  of  the  evaluation  is  to 
determine  how  community 
collaboration  can  impact  truancy 
reduction  and  lead  to  systemic  reform 
and  assist  OJJDP  in  the  development  of 
a  community  collaborative  truancy 
reduction  program  model. 

Comment:  A  manager  of  a  gender- 
specific  program  in  juvenile  correctional 
services  encouraged  OJJDP  to  take  a 
leadership  role  on  programs  for  female 
juvenile  offenders,  particularly  in 
locating  and  funding  a  model  program, 
with  guidelines  for  staffing  and  training. 
The  individual  expressed  appreciation 
for  OJJDP  grants,  site  evaluations, 
training  opportunities,  and  publications. 

Response:  OJJDP  appreciates  the 
writer's  comments  on  the  proposed 
priority  area  of  programming  for  female 
juvenile  offenders  and  is  pleased  to 
learn  that  OJJDP  fimding  has  been 
beneficial  to  the  youth  served  at  the 
Rhode  Island  Training  School. 


OJJDP  noted  that  at  the  present  time 
it  is  addressing  some  of  the  important 
issues  raised  in  the  letter  through  its 
training  and  technical  assistance  co- 
agreement  with  Greene,  Peters,  and 
Associates  and  Northwest  Regional 
Educational  Laboratory.  For  example, 
OJJDP  plans  include  the  following: 

•  Developing  and  piloting  training 
curriculums  for  decisionmakers  and 
entry-  to  mid-level  staff. 

•  Offering  "training  of  trainers" 
courses  to  staff  with  training 
responsibilities  in  their  jurisdictions  to 
ensure  quality  and  consistency  of  the 
training  approach  and  design.  (Selection 
will  be  made  through  a  competitive 
application  process.) 

•  Developing  and  piloting  an 
advanced  training  series  on  emerging 
topic-specific  gender  issues  affecting 
adolescent  girls, 

•  Establishing  a  Web  site  with  a 
capacity  for  delivering  timely 
information  on  trends  and  challenges  in 
juvenile  justice  to  aid  pohcymakers  and 
program  staff  in  improving  gender 
programming  in  their  jurisdictions. 

•  Recruiting,  orienting,  and  managing 
a  diverse  cadre  of  consultants  able  to 
address  the  training  and  technical 
assistance  needs  of  those  who  work 
withgirls. 

•  Developing  an  educational  media 
package  for  use  by  community  leaders, 
agency  staff,  and  decisioiunakers  to 
build  awareness  of  gender-specific 
issoes. 

Comment:  The  director  of  a 
psychiatric  institute  and  clinic  wrote 
that  there  is  a  need  to  enhance  the 
quality  of  research  and  program 
evaluations  in  the  area  of  juvenile  sex 
offending.  The  writer  encouraged  OJJDP 
to  make  considerable  funding  available 
to  conduct  field-initiated  research  and 
evaluation  programs  in  this  field. 

Response:  OJJDP  appreciates  the 
writer's  thoughtful  conunents  on  the 
importance  of  addressing  the  problem  of 
juvenile  sex  offending  and  support  for 
more  programs  and  treatment  in  this 
area.  For  a  detailed  description  of 
OJJDP's  work  in  this  area,  readers 
should  refer  to  the  earlier  response  to 
the  comment  horn  the  Assistant 
Conunonwealth  Attorney 

While  OJJDP  agreed  that  field- 
initiated  research  and  evaluation 
programs  offer  the  potential  to  expand 
knowledge  of  juvenile  offending  and 
develop  methods  to  assess  and  treat 
these  types  of  problems,  funding 
available  for  this  fiscal  year  will  impact 
the  Office's  ability  to  support  new 
programming  under  Parts  C  and  D. 

Comment:  The  director  of  public 
policy  in  an  organization  that  provides 
comprehensive  youth  development 


&rDgramming  to  school-age  girls  wrote 
lat  the  "increased  general  level  of 
domestic  violence,  violence  in  the 
media,  and  the  apparent  increasing 
tolerance  for  violence  in  society  "  should 
be  addressed  in  the  new  program  area 
focusing  on  female  offenders.  The  writer 
proposed  that  in  the  program 
description  "unique  needs  "  of  female 
offenders  he  changed  to  "additional 
needs"  of  female  offenders  and 
suggested  that  when  specifying  these 
needs  OJJDP  should  include  "sexual 
abuse;  teen  pregnancy,  and 
responsibility  for  their  children." 
Because  a  high  proportion  of  status 
offenders  are  females,  this  individual 
suggested  that  OJJDP  develop 
prevention  and  early  intervention 
programs  in  a  gender-sensitive  maimer, 
with  recognition  of  the  additional  needs 
of  young  women.  Lastly,  the  writer 
expressed  surprise  that  OJJDP  is 
plaiming  to  fiind  capacity  building  to 
help  a  program  "^tablish  itself  in  an 
already  crowded  field." 

Response:  OJJDP  appreciates  the 
writer's  specific  comments  and 
suggestions  on  2  of  the  10  programming 
areas  presented  for  consideration  in  the 
Program  Plan:  those  dealing  with  female 
offenders  and  prevention  and  treatment 
programs  for  status  offenders.  In  regard 
to  using  "additional"  instead  of 
"unique"  to  describe  the  needs  of 
female  juvenile  offenders  in  the 
description  of  the  proposed  new 
program  area,  the  descriptions  of  the  10 
program  areas  included  for 
consideration  for  new  funding  in  the 
Proposed  Plan  are  not  being  repeated  in 
the  Final  Plan.  However,  in  future 
dociunents  addressing  this  issue.  OJJDP 
will  reword  the  phrase  to  read 
"additional  and  unique  needs"  of 
female  juvenile  offenders.  The  writer 
also  recommended  that  OJJDP 
acknowledge  the  responsibility  of  single 
parenthood  many  female  offenders  are 
faced  with.  OJJDP  believes  this  is 
important  and  provided  the  writer  with 
copies  of  two  OJJDP  Fact  Sheets  that 
discuss  adolescent  motherhood  and 
responsible  fatherhood. 

OJJDP  agreed  with  the  writer's 
position  that  prevention  and  early 
intervention  programs  should  be 
developed  in  a  gender-sensitive  maimer, 
with  full  recognition  of  the  additional 
needs  that  young  women  often  earn,-. 
OJJDP  is  funding  a  program  in  Cook 
County.  IL.  that  is  directed  at  juvenile 
female  offenders.  'Th^^dunty  has 
developed  gender^specific  needs, 
strengths,  and  risk  assessments  for 
juvenile  female  offenders;  provided 
training  in  implementing  gender- 
appropriate  programming:  and  designed 
a  pilot  program  with  a  community- 


71202 


Federai  Register /  Vol.  64.  No.  243 /Monday,  December  20,  1999 /Notices 


based  continuum  of  care  and  a  unique 
case  management  system.  OHDP  hopes 
to  see  this  approach  replicated  across 
the  country. 

OJIDP  noted  the  writer's  disagreement 
with  its  plans  to  fund  America's 
Promise.  It  is  true  that  there  are  many 
such  organizations  in  existence,  but 
OJ]DP  believes  that,  when  possible,  it  is 
worth  supporting  organizations  that  are 
in  a  unique  position  to  mobilize  and 
energize  communities  and  provide  role 
models  for  young  people.  As  part  of  its 
commitment  to  this  effort.  OJJDP  chairs 
the  Public/Private  Mentoring  Alliance, 
which  is  composed  of  Federal  and 
private  organizations  involved  in 
mentoring.  OJJDP  looks  forward  to 
working  with  a  number  of  alliances  and 
groups  in  the  coming  year  in  an  effort 
to  help  young  people  develop  into 
healthy,  productive  adults. 

Comment:  The  assistant  coordinator 
of  a  project  that  addresses  the  need  for 
gender-specific  programs  for  female 
juveniles  wrote  about  the  program's 
goals  and  stated  that  OJJDP's  support 
will  assist  the  program  to  continue  their 
work  with  female  juvenile  offenders. 

Response:  OJJDP  appreciates  learning 
about  the  writer's  Girls  Advocacy 
Project  and  support  for  the  Office's 
continued  work  in  the  area  of 
developing  and  studying  programs 
^        addressing  female  offenders.  OJJDP  is 
supporting  several  projects  that  address 
the  unique  needs  of  female  offenders.  In 
1996.  OJJDP  awarded  a  grant  to  design 
pilot  training  and  technical  assistance 
resources  for  entry-level  staff  in 
detention  and  correctional  facilities, 
social  service  agencies,  and  youth- 
serving  organizations  responsible  for 
working  with  female  juvenile  offenders 
or  those  at  high  risk  of  offending.  This 
training  will  help  improve  gender 
programming  services  in  many 
jurisdictions. 

Most  of  OJJDP's  funding  is  not 
provided  under  Parts  C  and  D.  but  is 
distributed  to  the  States  and  territories 
through  the  Formula  Grants,  Challenge, 
and  Title  V  (Community  Prevention) 
programs.  OJJDP  provided  the  writer 
with  contact  information  for  the 
Juvenile  Justice  Specialist  in  his  State  to 
explore  these  possible  sources  of 
funding. 

Comment:  The  commissioner  for  a 
State  juvenile  justice  agency  wrote  that 
OJJDP  should  perhaps  focus  on  the 
target  age  population  most  at  risk  for 
offending,  rather  than  early  childhood 
prevention  programs  (citing  the  OJJDP 
priority  to  reduce  lead  and 
environmenul  hazards)  that  could  be 
served  by  the  U.S.  Department  of  Health 
and  Human  Services.  The  writer  also 
stated  that  there  is  a  need  for 


opportunities  for  major  Federal  agencies 
to  partner  for  children  and  that  it  would 
be  extremely  helpful  to  have  Federal 
assistance  and  support  for  efforts  to 
build  community  mobilization  efforts. 
The  writer  considers  status  offenders  to 
be  an  ongoing  priority  area  in  his  State 
and  asked  that  OJJDP  take  a  leadership 
role  in  this  area.  Lastly,  this  individual 
wrote  that  OJJDP  could  be  far  more 
effective  in  providing  technical 
assistance  and  suggested  an  alternative 
approach  for  responding  to  such 
requests. 

Response:  OJJDP  agrees  that  Federal 
assistance  can  be  helpful  to 
communities  seeking  to  "grow 
capacity."  OJJDP  is  involved  in 
extensive  capacity-building  efforts, 
particularly  through  its  training  and 
technical  assistance  programs,  projects. 
and  activities. 

Including  the  reduction  of  lead  and 
environmental  hazards  as  one  OJJDP's 
program  priorities  for  consideration  fits 
within  the  Office's  strong  emphasis  on 
prevention  activities.  This 
Administration  has  aggressively 
pursued  interagency  partnerships  in 
crossover  areas  of  interest,  and  it  is  clear 
that  the  effects  of  elevated  levels  of  lead 
in  the  bloodstream  can  cause  children  to 
suffer  from  physical,  neurobiological, 
and  cognitive  problems  that  may  lead  to 
aberrant  behavior,  including  aggression 
and  delinquency. 

With  respect  to  the  writer's  concern 
regarding  the  provision  of  technical 
assistance.  OJJDP  has  recently  awarded 
a  contract  to  operate  the  Formula  Grants 
Training  and  'Technical  Assistance 
Program  to  Developmental  Associates. 
Inc.  (DA).  The  transition  from  the 
previous  technical  assistance  provider. 
Community  Research  Associates,  is  now 
complete.  The  mission  of  OJJDP's 
partnership  with  DA  continues  to  be  the 
effective  and  expedient  delivery  of 
technical  assistance  to  States  and  local 
agencies  for  implementing  the 
provisions  of  the  comprehensive  State 
Plan.  OJJDP  will  continue  to  explore  the 
most  efficient  manner  to  provide  States 
and  local  agencies  technical  assistance 
in  a  wide  variety  of  policy  and  program 
areas  dealing  with  planning  and 
evaluation,  delinquency  prevention, 
diversion  and  early  intervention,  secure 
detention  and  alternatives  to  it  use, 
corrections,  graduated  sanctions,  and 
other  specialized  priorities  delineated  in 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act. 

Comment:  A  deputy  director  of  public 
safety  wrote  that  the  programs  most 
worthy  of  funding  are  those  that 
"demonstrate  success  upon  which  other 
financially  assisted  departments  could 
build."  He  also  acknowledged  three 


areas  of  OJJDP's  focus  that  would 
provide  the  most  benefits  to  bis 
conununity:  Developing  Blueprint 
Programs  'Through  Replication  and 
Evaluation,  Developing  Prevention  and 
Treatment  Programs  for  Status 
Offenders,  and  Supporting  Field- 
Initiated  Research  and  Evaluation 
Programs. 

Response:  OJJDP  appreciates  learning 
which  programming  areas  presented  for 
consideration  in  the  Program  Plan 
would,  in  the  writer's  view,  be  most 
beneficial  to  the  his  community.  OJJDP 
agreed  that  these  are  particularly 
important  areas  of  work  and  has  been 
pleased  by  both  the  positive  response 
from  the  field  and  the  work  already 
under  way  in  these  areas  as  part  of  the 
Office's  ongoing  programs. 

Comment:  The  associate  executive 
director  of  a  child-and  family-focused 
agency  expressed  appreciation  for  OJJDP 
publications.  Although  agreeing  that  the 
program  priorities  in  the  Proposed  Plan 
were  appropriate,  the  writer  identified 
the  following  additional  areas  for  more 
OJJDP  attention:  family  violence — focus 
on  family  prevention  strategies:  early 
childhood  violence  and  primary 
prevention  alcohol/drug  prevention 
models:  violence  prevention  in 
schools — alternatives  to  suspension  for 
"zero  tolerance"  policies:  and  models 
for  early  identification  of  troubled 
youth.  This  individual  supported 
funding  demonstration  projects  and 
program  evaluations  and  encouraged 
OJJDP  to  sponsor  training  events.  Lastly, 
the  writer  indicated  that  direct  Federal 
discretionary  grants  to  community 
programs  is  a  better  opportunity  than 
block  grant  funding 

Response:  OJJDP  appreciates  the 
writer's  positive  feedback  on  its  priority 
areas  and  its  publications  program  and 
noted  that  information  dissemination 
will  remain  a  priority  for  the  Office. 
During  F\'  1999.  OJJDP  produced  more 
than  90  documents  and  distributed 
almost  4  million  publications.  During 
FY  1999.  the  OJJDP  home  page  received 
almost  750.000  "hits."  The  site  is 
continually  updated  with  "subpages" 
highlighting  specific  OJJDP  programs  to 
provide  users  with  the  most  current 
information. 

With  regard  to  the  vn-iter's  comment 
on  block  grant  funding,  both  the 
Congress  and  OJJDP  seek  to  establish  a 
balance  between  State  and  local  block 
and  formula  grant  funding  and 
categorical  discretionary  grants.  Block 
and  formula  grants  allow  States  and 
local  communities  to  meet  priority 
problems  and  needs  identified  through 
planning  efforts  that  are  suggested 
through  Federal  research,  evaluation, 
training  and  technical  assistance,  and 
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information  resources.  Innovation  and 
expansion  of  services  are  hallmarks  of 
these  programs.  Discretionary  grants 
provide  an  opportunity  to  meet  national 
needs  through  demonstration  and 
replication  programs.  Demonstration 
programs  are  based  on  research  and  seek 
to  determine  whether  program  models 
are  effective  in  a  variety  of  settings. 
Replications  establish  proven  effective 
programs  in  communities  across  the 
country.  OJJDP  believes  that  this  is 
currendy  an  appropriate  balance  of 
these  program  types. 

Comment:  A  chief  of  police  wrote  in 
support  of  OJJDP's  funding  priority 
areas  and  expressed  the  need  for  more 
programs  that  assist  law  enforcement 
officers  who  must  process  juvenile 
offenders  and  more  information  for 
those  officers  processing  juvenile 
offenders  who  commit  serious  offenses. 
The  writer  stated  that  enhanced  training 
and  technical  assistance  from  OJJDP 
would  be  of  greater  benefit  to  the  law 
enforcement  community  than  research 
and  development.  He  also  indicated  that 
his  department  made  use  of  OJJDP's 
Web  site. 

Response:  OJJDP  is  pleased  to  learn 
that  each  of  the  10  programming  areas 
listed  as  priorities  in  the  Program  Plan 
were  relevant  to  the  writer's  agency. 
OJJDP  noted  the  writer's  conunent  on 
the  importance  of  enhanced  training 
and  technical  assistance  for  the  law 
enforcement  community,  especially  in 
the  area  of  interagency  computer 
network  access. 

OJJDP  also  appreciated  hearing  that 
the  Crime  Analysis/Planning  and 
Research  Division  in  the  writer's 
department  uses  the  Office's  Web  site  to 
stay  informed  about  grants  and 
publications.  The  OJJDP  home  page  is 
an  important  dissemination  tool,  and  it 
is  continually  updated  with  "subpages" 
on  specific  programs  to  provide  users 
with  the  most  current  iijormation. 

Coaunent:  An  adult  probation  and 
parole  supervisor  wrote  in  support  of 
partnerships  between  juvenile  justice 
and  the  Department  of  Education  and 
discussed  die  necessity  for  both 
departments  to  adopt  prevention  efforts 
for  students  with  learning  disabilities. 

Response:  OJJDP  appreciates  the 
writer's  comments  about  the  need  for 
juvenile  justice  and  education  agencies 
to  work  together  to  address  the  needs  of 
learning  disabled  youth.  OJJDP  and  the 
U.S.  Department  of  Education.  Office  of 
Special  Education  and  Rehabilitative 
Services,  recently  awarded  a  grant  to  the 
University  of  Maryland  to  establish  a 
new  Center  for  Students  with 
Disabilities  in  the  Juvenile  Justice 
System.  The  Secretary  of  Education  and 
the  Attorney  General  expect  this  project 


to  have  a  significant  impact  on  the 
improvement  of  services  for  students 
with  disabilities  in  the  justice  system. 
Improvements  in  the  areas  of 
prevention,  educational  services,  and 
reintegration  based  on  a  combination  of 
research,  training,  and  technical 
assistance  will  lead  to  improved  results 
for  children  and  youth  with  disabilities. 
The  Center  will  provide  guidance  and 
assistance  to  States,  schools,  justice 
programs,  families,  and  communities  on 
designing,  implementing,  and 
evaluating  comprehensive  education 
programs.  These  programs  will  be  based 
on  research-validated  practices  for 
students  with  disabilities  in  the  juvenile 
justice  system.  OJJDP  referred  the  writer 
to  the  appropriate  contacts  for  more 
information  about  the  Center. 

Comment:  A  professor  of  nursing 
wrote  to  support  the  priorities  for 
funding,  particularly  field-initiated 
research.  The  writer  described  an 
interdisciplinary,  university-based 
research  and  service  program  that 
features  home  visitation  and  support 
group  intervention.  She  also  stated  that 
it  is  imperative  for  university-based 
programs  developed  in  collaboration 
with  commimities  to  have  the  ability  to 
compete  for  OJJDP  funding. 

Response:  OJJDP  appreciates  hearing 
the  writer's  support  for  the  10  broad 
priority  areas  for  new  funding  in  the 
Proposed  Plan  and  of  her  particular 
interest  in  funding  for  field-initiated 
research.  OJJDP  thanked  the  writer  for 
providing  articles  describing  the  success 
of  the  Project  Healthy  Grandparents 
program  that  supports  positive 
development  in  children.  OJJDP 
suggested  that  the  writer  watch  for 
program  announcements  on  OJJDP's 
Web  site  during  the  coming  montiis  for 
possible  funding  opportunities  from 
funding  streams  other  than  those  that 
support  programs  under  Parts  C  and  D 
of  the  JJDP  Act. 

Comment:  The  director  of  a  youth 
services  organization  wrote  in  support 
of  funding  prevention  programs  for 
youth  and  commented  on  the  usefulness 
of  OJJDP  services,  publications,  and 
national  statistics. 

Response:  OJJDP  appreciates  hearing 
that  its  publications  with  national 
statistics  and  information  on  juvenile 
justice  issues  help  the  writer  to  shape 
programs  on  a  local  level.  One  of 
OJJDP's  most  recent  publications. 
Juvenile  Offenders  and  Victims:  1999 
National  Report,  provides  a 
comprehensive  overview  of  juvenile 
crime,  violence,  and  victimization  and 
the  response  of  the  juvenile  justice 
system.  It  illustrates  OJJDP's  efforts  to 
make  critical  information  available  to 


local  and  national  juvenile  justice 
policjTnakers  and  community  leaders. 

Disseminating  information  about 
research,  statistics,  and  programs  that 
work  has  been,  and  remains,  a  priority 
at  OJJDP.  During  FY  1999.  OJJDP 
produced  more  than  90  documents  and 
distributed  almost  4  million 
publications.  OJJDP  referred  the  writer 
to  its  Web  site  (www.ojjdp.nc-jrs.org)  for 
more  information  about  the  National 
Report  and  other  OJJDP  publications. 

Comment:  A  mental  health  advocate 
wrote  to  support  OJJDP's  publications, 
its  Web  site,  and  particularly  its  "fax  on 
demand  "  service. 

Response:  OJJDP  appreciates  hearing 
that  its  publications  program  is  helpful. 
As  noted  above,  disseminating  quality 
information  continues  to  be  a  priority 
and  several  OJJDP  publications  have 
won  national  awards.  OJJDP  encouraged 
the  writer  to  access  other  electronic 
resouitres  besides  the  "fax -on-demand" 
service,  including  OJJDP's  electronic 
mailing  list.  JUVJUST.  and  the  Office's 
recentiy  redesigned  Web  site 
(www.ojjdp.ncjrs.org).  JUVJUST  alerts 
subscribers  to  new  documents,  funding 
opportimities.  and  other  OJJDP  news 

Comment:  An  individual  suggested 
that  OJJDP  develop  a  set  of  "value- 
screens"  and  provided  mathematical 
instructions  on  bow  decisions  should  be 
made.  The  writer  provided  a  list  of 
priorities  in  orxler  of  importance  based 
on  his  intuition  and  another  list  based 
on  a  matrix  of  values,  using  the  value- 
screen  method. 

Response:  GIJDP  is  intrigued  by  the 
writer's  idea  about  using  value-screens 
for  decisionmaking  and  noted  that  the 
information  would  be  passed  along  to 
the  program  planning  team  for  their 
consideration. 

Comment:  An  individual  wrote  to 
share  his  personal  priorities,  including 
getting  parents —  especially  fathers — 
involved  with  their  children,  extending 
services  for  children  from  childhood  to 
young  adulthood,  sharing  news/ 
information  about  children  in  other 
States  with  children  across  the  country, 
providing  sununer  activities  for 
students,  and  developing  community 
centers/sports  for  vouth. 

Response:  OJJDP  believes  that  its 
proposed  program  priorities  for  FY  2000 
reflect  a  commitment  to  prevention 
activities  similar  to  the  personal 
priorities  shared  in  the  comment  letter 
OJJDP  provided  the  writer  with  a  recent 
OJJDP  Fact  Sheet  on  the  topic  of 
responsible  fatherhood. 

Comment:  A  police  sergeant 
identified  five  areas  that  be  believes 
would  have  the  most  direct  impact  on 
his  jurisdiction,  including  improvement 
of  the  juvenile  sanctioning  system; 
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programs  for  female  offenders; 
developing,  evaluating,  and  replicating 
blueprint  programs;  juvenile  sex 
offending;  and  prevention  and  treatment 
programs  for  status  offenders.  The 
writer  indicated  that  it  is  important  to 
fund  new  and  innovative  programs,  but 
provision  of  enhanced  training  and 
teclinicai  assistance  should  not  be 
overlooked. 

Response:  OJJDP  appreciates  learning 
of  the  five  program  areas  that  would 
have  the  most  impact  in  the  writer's 
jurisdiction.  OJJDP  agreed  that  these  are 
important  areas  of  work  and  has  been 
pleased  by  both  the  positive  response  to 
them  from  the  field  and  the  work 
already  under  way  in  these  areas  as  part 
of  the  Office's  ongoing  programs. 

OJIDP  appreciates  the  positive 
feedback  about  the  Office's  training 
seminars  and  agrees  with  the  writer's 
statement  that  providing  enhanced 
training  and  technical  assistance  to 
juvenile  justice  practitioners  is 
essential.  OJJDP  will  continue  to  keep 
this  activity  apriority. 

Comment: Tne  executive  director  for 
an  agency  that  provides  support  to 
families  of  incarcerated  persons  wrote 
about  the  need  for  attention  to  youth 
who  have  an  immediate  family  member 
in  prison.  The  writer  indicated  that 
mentoring  programs  are  not  reaching 
this  population  of  youth  and  that  they 
are  particularly  at  high  risk  for 
incarceration  themselves  as  juveniles. 

Response:  OJJDP  appreciates  the 
writer's  sharing  information  about  her 
program  and  agrees  with  the  need  for 
prevention  programs  that  address  the 
issues  she  raises.  In  all  of  OJJDP's 
efforts,  consistent  with  the  OJJDP 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile 
Offenders,  emphasis  is  placed  on  risk- 
focused  prevention.  The  youth 
referenced  in  the  letter,  assuming  that 
there  are  other  community,  individual, 
peer  and/or  family-related  risk  factors 
present,  are  definitely  considered  at  risk 
and  are  recommended  for  priority 
targeting  in  any  OJJDP-supported 

OJJDP  advised  the  writer  that  most  of 
OJJDP's  funding  is  not  provided  under 
Paris  C  and  D.  but  is  distributed  to  the 
States  and  territories  through  our 
Formula  Grants.  Challenge,  and  Title  V 
(Community  Prevention)  programs. 
OJJDP  provided  the  writer  with  contact 
information  for  the  Juvenile  Justice 
Specialist  in  her  State  to  explore  these 
possible  sources  of  funding. 

With  regard  to  funding  for  mentoring 
programs,  Part  G  of  the  Juvenile  Justice 
and  Delinquency  Prevention  (JJDP)  Act 
of  1974,  as  amended,  authorizes  OJJDP 
to  fund  a  Juvenile  Mentoring  Program 


(JUMP).  In  fiscal  year  2000,  Congress 
appropriated  $12  million  to  support  this 
program,  including  demonstration 
projects,  technical  assistance, 
evaluation,  and  support  for  other 
specific  programs  such  as  the  Big 
Brothers  Big  Sisters  program.  The  goal 
of  the  JUMP  program  is  to  reduce 
juvenile  delinquency  and  gang 
participation  by  at-risk  youth,  to 
improve  academic  performance  of  at- 
risk  youth,  and  to  reduce  the  dropout 
rate  for  at-risk  youth  through  the 
establishment  of  one-to-one  mentoring 
between  an  adult  and  a  juvenile  OJJDP 
encouraged  the  writer  to  consider 
submitting  an  appUcation  for  a 
forthcoming  competitive  solicitation  the 
Office  will  issue  in  early  2000  to  fund 
additional  mentoring  sites  around  the 
country. 

Comment:  The  executive  director  of 
the  agency  designated  to  administer  a 
State's  OJJDP  funds  wrote  in  support  of 
the  OJJDP  Plan's  broad  view  and  its 
programs  tailored  to  specific  needs  of 
special  populations,  including  status 
offenders,  female  offenders,  and  Native 
American  young  people,  with  an 
emphasis  on  research  and  evaluation. 
The  writer  expressed  the  need  for 
programs  that  address  the  mental  health 
needs  of  young  people  and  aftercare 
programs  for  juveniles  leaving  the 
system. 

Response:  OJJDP  appreciates  the 
writer's  positive  comments  about  the 
work  of  the  Office.  With  regard  to 
meeting  the  mental  health  needs  of 
youth  in  the  juvenile  justice  system,  the 
writer  was  provided  with  a  copy  of  an 
OJJDP  Fact  Sheet  enUtled  Mental  Health 
Disorders  and  Substance  Abuse 
Problems  Among  Juveniles.  OJJDP 
intends  to  keep  mental  health  needs  of 
juveniles  at  the  forefivnt  as  new 
programs  are  developed  within  the 
juvenile  justice  system.  In  the  near 
future,  OJJDP  will  release  a  new 
competitive  solicitation  for  a  multiyear 
research  and  development  effort  to 
examine  ciurent  research  and 
theoretical  literature  on  mental  health 
and  related  substance  abuse  issues 
among  juvenile  offenders. 

OJJDP  has  committed  extensive 
resources  in  the  area  of  aftercare/ 
reintegration  services  for  juvenile 
offenders.  Since  1987,  OJJDP  has 
supported  a  long-term  research, 
demonstration,  and  testing  project 
focused  on  aftercare.  The  Intensive 
Aftercare  Program  (LAP)  model  has 
evolved  from  this  research.  The  goal  of 
the  lAP  model  is  to  reduce  recidivism 
among  high-risk  parolees.  The  model 
assumes  that  effective  intervention 
requires  not  only  intensive  supervision 
and  services  following  institutional 


release,  but  also  a  focus  on  reintegration 
during  incarceration.  In  addition,  the 
lAP  proposes  a  highly  structured  and 
gradual  transitional  process  that  serves 
as  a  bridge  between  institutionalization 
and  aftercare.  An  independent  outcome 
evaluation  will  examine  recidivism 
using  a  followup  period  of  I  year  after 
release  from  the  institution  and  multiple 
measures  of  reoffending  behavior.  These 
measures  will  include  arrest,  arrest  with 
adjudication,  and  days  to  recidivism. 
OJJDP  is  sharing  its  interim  findings 
with  the  Attorney  (General's  "reentry 
court"  project  team.  The  writer  was 
provided  copies  of  relevant  OJJDP 
publications  on  the  topic  of  aftercare. 

In  addition  to  the  lAP,  OJJDP  has  been 
collaborating  with  the  Boys  &  Girls 
Clubs  of  America  to  implement  a  pilot 
project  known  as  "Targeted 
Reintegration."  This  project  is  an  effort 
to  provide  Boys  &  Girls  (!;lub  services  to 
youth  in  residential  placement  and, 
upon  their  reentry  to  the  conununity,  to 
encourage  youth  to  become  involved  in 
activities  sponsored  by  the  Boys  &  Girls 
Clubs.  Once  released,  youth  are 
provided  a  mentor  through  the  Boys  & 
Girls  Club,  are  seen  by  their  parole 
officer,  and  are  expected  to  attend  a 
Boys  &  Girls  Club  at  least  three  times  a 
week. 

Comment:  The  director  for  policy 
advocacy  for  a  faith-based  organization 
that  is  part  of  the  Boston  Ten  Point 
Coalition  and  that  works  on  gang 
prevention  and  intervention,  youth 
crime,  and  delinquency  wrote  that  to  his 
knowledge,  only  one  faith-based 
organization  iFBO)  is  receiving  direct 
funding  fi'om  OJJDP.  The  writer 
provided  suggestions  for  how  OJJDP 
might  help  "to  get  more  FBO's  eligible 
for  OJJDP  fiinding  "  This  individual 
indicated  that  his  organization  has  been 
doing  much  work  with  at-risk  girls  and 
OJJDP  should  consider  FBO's  as 
possible  recipients  of  these  grants. 
Faith-based  organizations  are  also 
providing  arts  programs,  and  the  writer 
would  like  funding  expanded  to  include 
cultural  education  curriculums  offered 
by  such  organizations  to  incarcerated 
and  at-risk  youth. 

Response:  OJJDP  appreciates  the 
writer's  interest  in  seeing  greater 
involvement  of  faith-based 
organisEations  in  gang  prevention  and 
intervention  and  other  youth 
delinquency  programs.  OJJDP  further 
requested  the  writer's  assistance  in 
enhancing  the  Office's  current  mailing 
list  to  include  a  special  tier  of  faith- 
based  organizations  and  provided  the 
appropriate  agency  staff  contact  to  start 
a  dialog  on  this  matter. 

As  to  direct  funding,  OJJDP  informed 
the  writer  that  it  is  currently  providing 


funding  to  faith-based  Juvenile 
Mentoring  Program  (JUMP)  sites.  In 
addition,  to  be  eligible  for  OJJDP's  Drug- 
Free  Communities  program,  applicants 
had  to  "demonstrate  that  a  community 
coalition  has  been  established,"" 
containing  at  least  one  representative  of 
several  specified  groups,  including 
""reli«ous  or  fraternal  organizations." 

OJPP  supports  the  work  being  done 
by  the  Ten  Point  Coalition  and  looks 
forward  to  joining  the  ongoing 
discussions  within  the  U.S.  Ctepartment 
of  Justice  to  help  promote  the  good  work 
the  Coalition  is  doing. 

The  writer"s  comments  concerning 
FBO"s,  arts  programs  for  incarcerated 
youth,  and  programs  for  female 
offenders  will  all  be  considered  in 
OJJDP's  planning  process  for  FY  2000 
and  beyond. 

Comment:  The  directors  of  program 
development  and  research  for  a  law 
enforcement  agency  wrote  to  suggest 
modification  of  the  plan  to  incorporate 
projects  that  develop  the  role  of 
commimity  policing  for  the  prevention 
and  reduction  of  juvenile  crime.  The 
writers  suggested  three  projects  that 
would  fiirther  these  efforts:  a 
publication  series  that  would  educate 
law  enforcement  personnel  as  to  the 
potential  of  community-oriented 
approaches  to  juvenile  crime, 
demonstration  projects  modeled  after 
the  faith-based  approach  initialed  in 
Boston  by  the  Ten  Point  Coalition 
working  in  cooperation  with  police 
departments,  and  the  development  of 
evaluation  of  efforts  that  expand  on  the 
school-based  problem-solving  model. 

Response:  (JJJDP  appreciates  the 
writers'  thoughtful  and  insightful 
synopses  of  the  three  project  areas  that 
would  further  the  role  of  community 
policing  in  juvenile  crime  reduction  and 
prevention.  OJJDP  is  particularly  excited 
about  the  work  being  done  by  the  Ten 
Point  Coalition  and  is  involved  in 
ongoing  discussions  about  promoting 
work  in  the  juvenile  justice  area  by 
faith-based  organizations.  OJJDP  looks 
forward  to  continuing  its  dialog  with  the 
Police  Executive  Research  Forum 
concerning  the  areas  of  interest  they 
raised  in  their  letter. 

Comment:  Three  units  within  a  police 
department  reviewed  OJJDP's  plan  and 
provided  comments.  The  commander  of 
the  investigative  services  unit  indicated 
that  equal  priority  and  emphasis  should 
be  given  to  research,  practical 
application,  and  traiiiing  for  intervening 
professionals  and  to  continuation  and 
growth  of  a  national  resource  center  for 
safe  schools  that  could  provide 
technical  assistance,  research,  and 
information.  The  supervisor  of  the  sex 
crimes  unit  noted  an  increase  in 


juveniles  involved  in  sexual  offenses 
and  would  like  a  focus  on  the  impact  of 
pornography  films  and  VCR's  on  the.SB 
offenses.  He  also  is  concerned  about 
child  victims  not  showing  up  for  court 
and  suggests  that  OJJDP  investigate  why 
this  happens  and  how  often.  A 
supervisor  of  a  gang  squad  listed,  in 
order  of  priority,  the  areas  that  he  thinks 
could  be  implemented  by  his 
department:  juvenile  crime  trends;  field- 
initiated  research  and  evaluation 
programs;  developing,  replicating,  and 
evaluating  model  programs:  prevention 
and  treatment  programs  for  status 
offenders:  and  improving  the  juvenile 
sanctions  system.  This  individual  listed 
programs  that  he  believes  should  be 
given  consideration  in  his  community 
and  suggested  future  studies  and 
research  in  the  following  areas:  transient 
and  migrating  gangs;  Asian  gang 
factions;  skinhead/white  supremacist 
factions  of  gangs:  coordination  of  a 
national  strategy  to  identify  and  combat 
these  criminal  groups,  including 
immigration  issues,  teamed  with  State, 
Federal,  and  local  authorities;  and 
studies  and  research  into  the  sources  of 
firearms  used  in  violent  crimes. 

Response:  OJJDP  appreciates  hearing 
comments  horn  the  representatives  of 
the  police  department  units  and  their 
suggestions  for  directing  OJJDP 
programming  resources.  OJJDP 
acknowledged  the  concern  about  the 
nationwide  incidents  of  school  violence 
and  the  need  for  training  and  technical 
assistance  on  the  issue.  OJJDP  plans  to 
continue  funding  the  National  Resource 
Center  for  Safe  Schools  in  Portland,  OR. 
which  produces  a  number  of  training 
and  technical  assistance  materials  to 
combat  this  issue.  OJJDP  also  promised 
to  look  into  the  questions  raised  about 
trends  in  the  increase  of  Part  II  sex 
offenses  and  the  number  of  child  abuse 
cases  dropped.  A  representative  from 
the  Office's  Research  and  Program 
Development  Dixision  will  respond  to 
the  commenter  directly  on  those  issues. 
Finally.  OJJDP  noted  the  five 
programming  areas  judged  as  having  the 
most  impact  on  the  writers"  department 
and  agreed  with  their  importance.  The 
Office  has  l)een  pleased  by  the  positive 
response  from  the  field  about  the  work 
already  under  way  in  these  areas  as  part 
of  its  ongoing  programs. 

Finally,  in  response  to  the  need  for 
continued  emphasis  to  combat  juvenile 
gangs,  OJJDP  reaffirmed  that  gang 
prevention,  intervention,  and 
suppression  remains  one  of  the  Office"s 
highest  priorities.  OJJDP  appreciates  the 
positive  comments  about  its  National 
Youth  Gang  Center  as  well  as  interest  in 
its  Gang-Free  Communities  Initiative, 
which  will  likely  entail  a  replication  of 


the  OJJDP  Comprehensive  Gang  Model 
in  multiple  U.S.  cities.  Early  evaluation 
data  fi^m  the  five  existing 
demonstration  sites  indicate  promising 
preliminary  evaluation  results  in  terms 
of  reducing  gang  crime,  violence,  drug 
use,  and  drug  sales.  OJJDP  is  excited 
about  the  possibility  of  replicating  this 
model  with  local  adaptations  around  the 
country.  OJJDP  acknowledged  the 
comment  that  many  communities  lack 
good  research  on  intervening  with 
migratory  gangs  of  various  ethnicities 
and  on  white  supremacist/skinhead 
groups. 

Comment:  The  program  director  of  a 
military  academy  that  works  with  at-risk 
youth  wrote  to  suggest  the  use  of 
intervention  and  education  to  positively 
impact  youth's  behaviors.  The  writer 
noted  that  there  is  a  lack  of  programs  for 
middle  and  high  school  students  and  for 
youth  who  are  marginally  involved  in 
the  juvenile  justice  system  Information 
about  the  academy's  program,  which 
includes  elements  of  mentoring,  was 
provided.  The  writer  closed  with  a 
request  that  OJJDP  look  into  this  type  of 
program. 

Response:  OJJDP  noted  that  the 
writer's  program  fulfills  a  need  to 
support  youth  at  risk  of  entering  the 
juvenile  justice  system  or  youth  who 
have  marginally  been  involved  with  the 
■  juvenile  justice  system  and  agreed  that 
there  is  a  need  to  address  these  youth. 
OJJDP  provided  a  brief  summary  of  its 
comprehensive  approach  and  sent  the 
writer  a  copy  of  its  Comprehensive 
Strategy  for  Serious.  Violent,  and 
Chronic  Juvenile  Offenders,  which  lists 
a  variety  of  model  intermediaie 
sanctions  programs  that  provide 
structure,  education,  and  leadership 
training  to  youth.  (See  the  detailed 
response  to  the  comment  on  "sure  and 
swift"  consequences  above  for  more 
information  about  the  Comprehensive 
Strategy.) 

Most  of  OJJDP's  funding  is  not 
provided  under  Parts  C  and  D.  but  is 
distributed  to  the  States  and  territories 
through  Formula  Grants,  Challenge,  and 
Title  V  (Community  Prevention) 
programs.  OJJDP  provided  contact 
information  for  the  writer's  State 
Juvenile  Justice  Specialist  to  explore 
these  possible  sources  of  funding  and  an 
agency  contact  for  more  information 
about  the  Office's  programs. 

Comment:  A  law  enforcement  officer 
wrote  that  field-initiated  research  and 
evaluation  is  most  important  and  that 
there  is  a  need  for  the  development, 
replacement,  and  evaluation  of  model 
"blueprint"  programs  and  for  model 
practices  in  delinquency  and 
dependency  courts.  The  writer  also 
expressed  a  need  for  facilities  for 
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troubled  youth  and  for  appropriate 
sanctions  for  their  actions.  Finally,  there 
is  a  need  for  prevention  and  treatment 
programs  for  status  offenders. 

Response:  OIJDP  is  actively  engaged 
in  advancing  the  program  areas  raised 
by  the  writer.  OJJDP  will  pass  on  the 
writer's  concerns  about  the  issues  facing 
his  jurisdiction  to  the  Office's  program 
planning  team  for  their  consideration. 

Comment:  The  director  of  a  truancy 
center  described  the  program's 
approach,  including  targeting  of  middle 
school-age  children  and  younger,  to 
enhance  successful  intervention.  The 
program  works  closely  with  probation, 
counselors,  judges.  law  enforcement, 
school  administrators,  social  workers, 
and  parents  to  provide  coordinated 
services  and  case  management.  The 
writer  asks  that  OJIDP  recognize  the 
center's  approarii  as  "unique  and 
worthy  of  consideration  "  during 
evaluation  and  prioritization  of  funding 
activities.  He  also  indicated  the  two 
programming  areas  that  would  be  most 
useful  in  his  work. 

Response:  OJJDP  appreciates  learning 
that,  of  the  10  programming  areas 
presented  for  consideration  in  the 
Program  Plan,  two — "blueprint " 
program  development  and  prevention 
and  treatment  programs  for  status 
offenders — would  best  serve  the  writer's 
needs. 

In  response  to  the  writer's  description 
of  his  truancy  program.  OJJDP 
acknowledged  truancy  as  a  major 
problem  in  this  countty  that  negatively 
influences  the  future  of  youth  and  costs 
taxpayers  thousands  of  dollars.  OJJDP  is 
in  the  process  of  evaluating  truancy 
reduction  projects  in  eight 
demonstration  sites:  Athens.  GA;  Contra 
Costa,  CA;  Honolulu.  HI;  Houston,  TX; 
Jacksonville,  FL;  King  County,  WA; 
Suffolk  County,  NY;  and  Tacoma,  WA. 
The  purpose  of  the  evaluation  is  to 
determine  how  community 
collaboration  can  impact  truancy 
reduction  and  lead  to  systemic  reform 
and  assist  0)IDP  in  the  development  of 
a  commimity  collaborative  truancy 
reduction  promm  model. 

Most  of  OJJDP's  funding  is  not 
provided  under  Parts  C  and  D.  but  is 
distributed  to  the  States  and  territories 
through  our  Formula  Grants.  Challenge, 
and  Title  V  (Community  Prevention) 
programs.  OJJDP  referred  the  writer  to 
his  State  Juvenile  Justice  Specialist  to 
explore  these  possible  sources  of 
funding. 

Comment:  The  program  coordinator  of 
a  court  evaluation  unit  wrote  in  support 
of  three  of  the  proposed  priority  areas: 
developing  and  studying  programs 
addressing  female  o^enders.  developing 
prevention  and  treatment  programs  for 


status  offenders,  and  developing  and 
evaluating  model  practices  regarding  the 
efficacy  of  delinquency  and  dependency 
courts.  The  writer  also  noted  that 
"prevention  and  initial  treatment  is 
often  a  less  costly  approach  to 
addressing  delinquent  behavior." 

Response:  OJJDP  appreciates  learning 
of  the  writer's  choice  of  priority 
program  areas  and  strongly  agrees  with 
the  observation  about  the  cost- 
effectiveness  of  prevention  and  initial 
treatment. 

Comment:  The  domestic  violence 
coordinator  at  a  county  agency  wrote 
that  OJJDP  needs  to  more  directly 
address  the  problem  of  gender  violence, 
specifically  male  to  female  violence, 
and  to  include  school  violence  programs 
that  consider  the  violence  directed  at 
girls,  not  just  gang  or  gun  violence.  The 
writer  also  stated  that  "young  men  are 
assaulting  others  in  their  families,  but 
especially  their  mothers."  It  was  noted 
that  curricidums  and  responses  that 
address  domestic/dating  violence  by 
young  men  are  beginning  to  be 
developed  in  the  writer's  county. 

Response:  OJJDP  shares  the  writer's 
concern  about  violence  perpetrated 
against  female  adolescents,  particularly 
in  light  of  research  that  indicates  the 
median  age  at  which  girls  report  first 
becoming  victims  of  sexual  assault  is  1 3. 
In  response  to  this  concern,  OJJDP  has 
awarded  funds  to  Greene,  Peters,  and 
Associates  of  Nashville,  TN.  to  foster 
comprehensive  gender-specific 
programming  for  female  juvenile 
offenders  and  girls  at  risk  of  offending, 
with  work  in  this  area  including 
attention  to  the  critical  issue  of 
victimization.  The  grantee  also  will 
provide  training  and  technical 
assistance  to  help  policymakers,  service 
providers,  detention  workers,  educators, 
service  providers,  parents,  and 
community  leaders  address  the  complex 
needs  of  female  adolescents  who  are  at 
risk  for  delinquent  behavior. 

OJJDP  is  supporting  several  school- 
based  programs  that  address  problems 
of  interpersonal  violence  and  promote 
peaceful  resolution.  The  National  Center 
for  Conflict  Resolution  Education  in 
Urbana.  IL.  and  the  National  Resource 
Center  for  Safe  Schools  in  Portland.  OR. 
are  working  with  schools  to  teach 
students  alternatives  to  violence, 
including  date  violence.  The  National 
Hate  Crime  Prevention  Center  in 
Newton.  MA,  is  examining  the 
complexities  of  gender  violence  in  its 
trainings  with  domestic  violence  and 
law  enforcement  personnel. 

OJJDP  is  also  a  collaborator  with  the 
National  Advisory  Council  on  Violence 
Against  Women.  The  Council  is  charged 
with  designing  a  national  agenda  on 


violence  against  women.  When 
completed,  this  document  will  serve  as 
a  call  to  action  and  a  guide  to  specific 
strategies  to  end  violence  against 
women  and  girls.  OJJDP  will  continue  to 
give  priority  to  this  area  of  activity. 

Comment;  The  president  and  CEO  of 
a  mental  health  organization  wrote  that 
it  is  important  for  OJJDP  to  continue  to 
promote  evidence-based  programs  and 
would  like  OJJDP  to  take  a  greater 
leadership  role  in  contradicting  punitive 
measures  and  policies  that  do  not  work. 
The  writer  also  stated  that  his 
organization  would  like  OJJDP  to 
decrease  its  emphasis  on  programs 
addressing  a  small  nimiber  of  serious 
and  violent  offenders  and  concentrate 
more  on  prevention  of  delinquency  and 
early  intervention  with  at-risk  youth. 
The  vmter  indicated  OJJDP's  investment 
in  reducing  child  abuse,  neglect,  and 
dependency  seems  inadequate, 
particularly  among  girls,  but  was 
pleased  about  the  focus  on  mental 
health.  Other  areas  the  writer  supported 
for  potential  new  funding  were  studying 
and  developing  programs  that  address 
female  offenders,  prevention  and 
treatment  programs  for  status  offenders, 
and  expansion  of  blueprint  programs. 
This  individual  questioned  why  OJJDP 
would  fund  a  program  to  reduce  lead 
and  enviroiunental  hazards  based  on  the 
scope  of  the  mission  of  OJJDP  and 
suggested  that  the  focus  sbould  be 
broadened  to  address  the  relationship 
between  health  status  and  delinquency. 
Other  thoughts  included  concerns  that 
efforts  be  closely  coordinated,  that 
treatment  should  not  be  viewed  as  a 
sanction,  and  that  OJJDP  is  not  focusing 
enough  attention  on  the 
overrepresentation  of  minority  youth  in 
the  juvenile  justice  system,  while 
focusing  too  much  on  gang  prevention 
and  suppression.  The  letter  listed  four 
"unaddressed"  or  "insufficiently 
addressed"  areas:  a  focused  effori  to 
evaluate  and  replicate  promising 
community-based  models,  the 
prevalence  of  violence  exposure  and 
trauma  among  justice  system-involved 
youth,  conditions  of  confinement  issues 
for  youth  uith  mental  health  and  other 
treatment  needs,  and  an  emphasis  on 
family  outreach  and  meaningful 
inclusion  in  the  juvenile  justice  system. 

Response:  OJJDP  appreciates  the 
writer's  conunents  concerning  where 
OJJDP's  program  emphasis  sbould  lie  as 
it  provides  the  kind  of  feedback 
necessary  for  sound  decisiotmiaking. 
OJJDP  noted  that  the  writer's  cotrunents 
also  highlight  the  ever-present  challenge 
of  balancing  resources  among  competing 
needs  while  addressing  the  continuum 
of  juvenile  justice  and  delinquency 
prevention  needs. 


OJJDP  acknowledged  the  writer's 
support  for  new  programming  in  the 
areas  of  female  offenders  and  replication 
of  the  "Blueprints"  programs.  With 
regard  lo  his  inquiry  about  the  inclusion 
of  "the  reduction  of  lead  and 
environmental  hazards"  in  the  10  areas 
proposed  for  consideration.  OJJDP 
responded  that  this  area  is  consonant 
with  the  Office's  strong  emphasis  on 
prevention  activities.  This 
Administration  has  aggressively 
pursued  interagency  partnerships  in 
crossover  areas  of  interest,  and  it  is  clear 
that  the  effects  of  elevated  levels  of  lead 
In  the  bloodstream  can  cause  children  to 
suffer  from  physical,  neurobiological. 
and  cognitive  problems  that  may  lead  to 
aberrant  behavior,  including  aggression 
and  delinquency. 

OJJDP  is  committed  to  promoting 
research-based  programs  that 
demonstrate  a  positive  impact  on  the 
lives  of  at-risk  and  delinquent  youth 
and  their  families.  This  commitment 
extends  to  all  of  the  Office's  work, 
including  those  projects  in  the  area  of 
mental  health.  This  area  has  gained 
increasing  emphasis  in  recent  years, 
concomitant  with  an  increasing 
recognition  of  the  interconnections 
among  mental  health,  substance  abuse, 
and  juvenile  justice. 

In  FY  2000,  OJJDP  will  be  ftinding 
several  efforts  in  the  area  of  mental 
health.  OJJDP  is  pleased  to  support  an 
update  of  the  1992  monograph. 
Responding  to  the  Mental  Health  Needs 
of  Youth  in  the  Juvenile  Justice  System. 
The  1992  document  remains  the  single- 
most  comprehensive  source  of 
information  on  issues  related  to  the 
mental  health  needs  of  youth  in  the 
juvenile  justice  system,  but  a  new 
publication  is  needed  to  capture  the 
progress  and  innovation  that  has 
occurred  during  the  past  8  years.  In 
addidon,  OJJDP  is  supporting  a  project 
to  review  the  issue  of  screening  and 
assessment  in  the  juvenile  justice 
system.  The  goal  is  to  determine  what 
instruments  and  models  are  currently  in 
use.  identify  their  strengths  and 
weaknesses,  and  produce 
reconunendations  regarding  best 
practices  and  future  research  needs. 

OJJDP  is  also  sponsoring  basic 
research  to  identify  the  prevalence  of 
mental  health  and  substance  abuse 
disorders  in  a  large  population  of 
detained  youth  in  Cook  County.  Illinois. 
In  addition  to  prevalence  rates,  this 
study  will  explore  service  needs  and 
service  provision  for  this  population.  In 
combination  with  a  similar  study  in 
New  York  City,  this  research  may 
provide  the  clearest  evidence  yet  of  the 
level  of  utunet  mental  health  needs 
among  youth  in  the  juvenile  justice 


system.  Another  project,  supported 
through  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health, 
is  examining  the  connections  between 
different  types  of  treatment  for  attention 
deficit/hyperactivity  disorder  (a  known 
risk  factor  for  delinquency)  and  youth's 
later  contact  with  the  juvenile  justice 
svstem. 

'  Finally.  OJJDP  is  in  the  midst  of 
plaiming  a  major  mental  health 
demonstration  project,  which  is  still  in 
the  developmental  stages  and  which 
will  be  higiily  dependent  on  future 
funding  levels.  However,  the  goal  of  this 
project  will  be  to  develop  a 
comprehensive  model  for  delivering 
mental  health  services  to  youth  at  all 
points  in  the  juvenile  justice  system, 
from  intake  to  aftercare.  Subsequently, 
this  comprehensive  model  would  be 
implemented  and  evaluated  at  diverse 
sites,  to  determine  its  ability  to  meet  the 
mental  health  needs  of  youth  in  the 
juvenile  justice  system. 

All  the  writer's  comments,  including 
suggestions  of  four  unaddressed  or 
insufficiently  addressed  areas,  will  be 
considered  in  the  planning  process  for 
FY  2000  and  beyond. 

Comment:  The  associate 
superintendent  of  public  schools  wrote 
to  discuss  her  collaborative  work  with 
the  State  department  of  juvenile  justice. 
As  pari  of  a  pilot  program,  probation 
officers  were  placed  in  a  cluster  of 
schools  to  provide  assistance  and 
support  in  preventing  violence.  The 
vmter  believes  that  "this  program  has 
had  a  significant  influence  in  assisting 
delinquency  reduction  in  the 
conununity"  and  therefore  should  be 
carefully  considered  as  policy  decisions 
are  made  regarding  future  funding. 
Response:  OJJDP  conmiends  the 
collaborative  efforts  between  the  Prince 
Georges  County  Public  Schools  and  the 
State  of  Maryland  Department  of 
Juvenile  Justice.  OJJDP  acknowledged 
that  the  work  of  these  two  agencies  in 
providing  a  seamless  mesh  of  services  to 
an  at-risk  population  has  become  a 
statewide  model  for  Maryland's 
Spotlight  on  Schools  initiative.  OJJDP  is 
pleased  to  learn  that  this  program  has 
had  a  significant  influence  in  assisting 
in  delinquency  reduction  in  the 
community. 

Most  of  OJJDP's  funding  is  not 
provided  under  Parts  C  and  D,  but  is 
distributed  to  the  States  and  territories 
through  our  Formula  Grants.  Challenge, 
and  Title  V  (Community  Prevention) 
programs.  OJJDP  referred  the  writer  to 
the  Juvenile  Justice  Specialist  in  her 
State  to  explore  these  possible  sources 
of  funding 

Comment:  The  director  of  research 
and  development  in  a  law  enforcement 


agency  wrote  in  support  of  all  of  OJJDP's 
proposed  areas  as  critical  issues,  with 
attention  to  what  works  and  giudelines 
for  replication.  The  writer  indicated  that 
improving  the  juvenile  sanctioning 
system  is  of  key  importance  and  that 
development  and  implementation  of 
transition  programs  for  juvenile 
offenders  is  critical.  It  would  be  useful 
to  have  a  focus  on  understanding 
juvenile  crime  trends,  particularly  if 
applied  research  is  part  of  the 
methodology  The  individual  wrote  that 
OJJDP  should  continue  to  encourage,  if 
not  mandate,  collaboration  with 
community  organizations  as  well  as  the 
development  of  a  continuum  of  services. 
The  writer  also  stated  that  "the  need  for 
training  and  technical  assistance  for 
public  and  community  organizations 
and  service  providers  is  paramoimt." 
urging  OJJDP  to  include  a  training 
component  with  additional  support  in 
the  development  and  implementation  of 
local  initiatives. 

Response:  OJJDP  appreciates  the 
writer's  support  for  all  10  program  areas 
and  acknowledged  her  assessment  that 
improving  the'juvenile  sanctioning 
system  is  of  key  importance.  In  response 
to  the  writer's  comment  about  the  need 
for  useful  and  timely  information  to 
help  law  enforcement  agencies 
understand  the  "whys"  behind  juvenile 
crime  trends.  OJJDP  sent  a  copy  of  the 
recently  published,  Juvenile  Offenders 
and  Victims:  1999  National  Report.  The 
National  Report  is  the  most 
comprehensive  and  up-to-date  source  of 
information  about  juvenile  crime, 
violence,  and  victimization  and  about 
the  response  of  the  juvenile  justice 
system  to  these  problems. 

OJJDP  agrees  with  the  writer's 
position  on  the  need  for  collaboration 
between  community  and  resident 
organizations,  the  development  of  a 
continuum  of  services,  and  training  and 
technical  assistance.  The  Office  has 
been  pleased  by  the  positive  response 
from  the  field  about  the  work  already 
under  way  in  these  areas  as  part  of 
OJJDP's  ongoing  programs  and  intends 
to  continue  to  promote  them. 

Introduction  lo  Fiscal  Year  2000 
Program  Plan 

In  administering  the  discretionary 
grants  program  under  Parts  C  and  D  of 
Title  n.  OJJDP  has  identified  four  goals 
as  the  major  elements  of  a  sound  policy 
that  ensures  public  safety  and  security 
while  establishing  effective  juvenile 
justice  and  delinquency  prevention 
programs.  Achieving  these  goals,  which 
are  discussed  below,  is  vital  to 
protecting  the  long-term  safety  of  the 
public  from  juvenile  delinquency  and 
violence. 
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•  OJIDP  promotes  delinquency 
prevention  and  early  intervention  efforts 
that  reduce  the  flow  of  juvenile 
offenders  into  the  juvenile  justice 
system,  the  numbers  of  serious  and 
violent  offenders,  and  the  development 
of  chronic  delinquent  careers.  While 
removing  serious  and  violent  juvenile 
offenders  from  the  street  serves  to 
protect  the  public,  long-term  solutions 
lie  primarily  in  taking  aggressive  steps 
to  stop  delinquency  before  it  starts  or 
becomes  a  pattern  of  behavior. 

•  OJJDP  seeks  to  improve  the  juvenile 
justice  system  and  the  response  of  the 
system  to  juvenile  delinquents,  status 
offenders,  and  dependent,  neglected, 
and  abused  children. 

•  OJIDP  supports  efforts  in  the  area  of 
corrections,  detention,  and  community- 
based  alternatives  to  preserve  the  public 
safety  in  a  maimer  that  serves  the 
appropriate  development  and  best  use 
of  secure  detention  and  corrections 
options,  while  at  the  same  time  fostering 
the  use  of  communitv-based  programs 
for  juvenile  offenders  that  provide 
developmentally  appropriate,  culturally 
competent  mental  health  and  other 
critical  services. 

•  OJIDP  seeks  to  support  law 
enforcement,  public  safety,  and  other 
justice  agency  efforts  to  prevent  juvenile 
delinquency,  intervene  in  the 
development  of  chronic  delinquent 
careers,  and  collaborate  with  the 
juvenile  justice  system  to  meet  the 
needs  of  dependent,  neglected,  and 
abused  children,  children  who  need 
mental  health  interventions,  and 
children  with  disabilities. 

hi  1993,  OIJDP  published  its 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile 
Offenders,  which  set  forth  a  research- 
based  comprehensive  approach  for 
addressing  the  problems  of  juvenile 
crime  and  victimization  and  for 
achieving  its  program  goals.  The 
Comprehensive  Strategy  was  developed 
to  assist  States  and  local  communities  in 
preventing  at-risk  youth  from  becoming 
serious,  violent,  and  chronic  juvenile 
offenders  and  in  crafting  a  practical 
response  to  those  who  do.  Over  the  past 
few  years.  OJJDP  has  tested  and  refined 
the  prevention  and  graduated  sanctions 
components  of  the  Comprehensive 
Strategy.  In  1996.  OJJDP  began  assisting 
three  pilot  sites  to  formulate  the 
Comprehensive  Strategy  plans  at  the 
local  level.  Lessons  learned  from  those 
sites  are  being  used  in  eight  States  to 
implement  a  strategic  planning  and 
implementation  process  through  State 
partnerships  with  up  to  six  local 
jurisdictions  that  are  developing  and 


implementing  their  own  comprehensive 
strategies.- 

-  This  Final  Plan  also  supports  the 
Coordinating  Council's  1996  National 
Juvenile  Justice  Action  Plan,  which 
grew  out  of  the  Comprehensive  Strategy. 
This  Action  Plan,  which  the 
Coordinating  Council  is  currently 
updating,  provides  eight  objectives  to 
reduce  juvenile  violence  and  describes 
ways  to  meet  these  objectives.  Together, 
the  Comprehensive  Strategy  and  the 
Action  Plan  constitute  a  sound  strategy 
for  translating  research  findings  and 
innovative  programs  into  action. 

Continuation  Programs 

OIJDP  organizes  its  proposed 
programs  imder  four  broad  categories 
that  reflect  its  program  goals  and  the 
principles  of  the  Comprehensive 
Strategy.  The  following  summaries 
briefly  describe  some  of  the  types  of 
activities  that  will  receive  continuation 
funding  in  each  category. 

Public  Safety  and  Law  Enforcement. 
Eight  programs  related  to  the  important 
public  policy  issue  of  proliferating 
youth  gangs  are  a  major  focus  of  OJIDP's 
proposals  in  this  category.  The  programs 
range  from  demonstrations  and 
replication  of  models  to  technical 
assistance  and  from  evaluation  to  data 
collection  and  analysis.  Funds  will  also 
be  provided  to  a  partnership  between 
law  enforcement  and  mental  health 
services  agencies  to  continue  school- 
based  activities  and  efforts  to  address 
the  effects  on  children  of  exposure  to 
domestic  violence.  Two  programs  deal 
with  a  problem  of  increasing  public 
concern,  gun  violence.  An  evaluation  is 
looking  at  the  effect  of  transferring  the 
responsibility  for  child  protective 
investigations  to  law  enforcement 
agencies. 

E>elinquency  Prevention  and 
Intervention.  OJIDP  will  fund  a  range  of 
programs  that  focus  on  reducing  risk 
factors  and  increasing  protective  factors 
in  children's  lives.  The  types  of 
programs  include  demonstrations, 
pilots,  and  replication  of  model 
programs',  outreach:  studies  and 
evaluations:  and  trainliig  and  technical 
assistance.  Beginning  with  early 
programs  such  as  prenatal  nurse  home 
visitation,  OHDP's  delinquency 
prevention  and  intervention  efforts 
feature  arts  programs  for  at-risk  youth 


'  For  mora  inJbnnatiOD  about  the  Comprahensive 
Strategy,  raadan  can  nqussi  a  copy  of  onOP  Fact 
Shaet  No.  9893.  An  Update  on  the  Compreheoaive 
.Strategy  for  Serious.  Violent,  and  Chronic  juvenile 
OfTenders,  by  calling  the  luvenile  Justice 
Clearinghouse  al  B0O-43S-9736  Additional 
information  is  available  from  the  Comprehensive 
•Strategy  program  sectioo  of  OITDP's  Web  site  at 
vvww.ot)dp.ncirs.org/strategy/lndexJitml. 


and  for  those  in  detention  and 
corrections  facilities;  programs  that 
assess  the  role  of  alcohol,  illegal  drugs, 
mental  health  problems,  and  learning 
disorders  in  juvenile  delinquency  and 
programs  that  study  effective 
interventions  for  these  risk  factors. 
Funding  will  also  be  provided  for 
programs  to  reduce  truanc)'  and  keep 
students  from  dropping  out  of  school 
and  to  evaluate  those  efforts,  conflict 
resolution  programs,  programs  that 
discourage  violence,  and  programs  that 
provide  opportunities  for  positive 
development  and  promote  public 
awareness  of  effective  solutions  to 
juvenile  crime. 

Strengthening  the  Juvenile  justice 
System.  In  this  category,  OIJDP  will 
support  efforts  to  develop 
comprehensive  approaches  to  juvenile 
justice  and  delinquency  prevention, 
including  programs  designed  to  reform 
juvenile  justice  systems  in  specific 
locations.  Research-based  guidance  will 
be  provided  to  States  and  others  to 
improve  juvenile  justice  services  for 
students  with  disabilities.  Some 
programs  attempt  to  increase  youth's 
accountability  for  their  behavior  and  to 
prevent  violence,  while  others  seek  to 
improve  the  quality  of  youth's  legal 
representation  and  the  equity  and 
efficiency  of  the  treatment  of  youth 
(including  girls  and  minorities)  at  all 
points  within  the  juvenile  justice 
system,  including  points  where  the 
justice  and  mental  health  systems 
intersect  and  the  time  when  youth 
return  to  the  community  from 
residential  facilities.  In  addition,  ODDP 
will  fimd  programs  focusing  on 
providing  the  information  base 
necessary  for  sound  policymaking. 
Examples  include  censuses  and  surveys 
of  juveniles  in  facilities  and  on 
probation,  an  accurate  program 
directory  for  use  in  the  censuses  and 
surveys,  and  a  data  analvsis  project. 

Child  Abuse  and  Neglect  and 
Dependency  Courts.  Three  programs  fall 
within  this  category:  Safe  Kids/Safe 
Streets:  Community  Approaches  to 
Reducing  Abuse  and  Neglect  and 
Preventing  Delinquency,  its  national 
evaluation,  and  a  research  program 
focusing  specifically  on  the  issue  of 
child  neglect. 

Overarching.  In  addition  to  the 
activities  in  the  four  categories 
described  above.  OIIDP  supports 
programs  in  a  broader,  overarching 
category.  These  are  programs  with 
significant  elements  common  to  more 
than  one  of  the  other  four  categories. 
Among  the  overarching  programs  is  a 
major  longitudinal  study  of  the  causes 
and  correlates  of  delinquency,  which  is 
also  providing  an  opporttinity  for  an 


examination  of  the  intergenerational 
transmission  of  antisocial  behavior. 
School  violence  is  addressed  by  a 
imiversit)'-based  consortium  and  by  a 
national  resource  center.  One  initiative 
is  assisting  six  commimities  in 
implementing  comprehensive  programs 
to  reduce  youth  violence  and 
delinquency.  OJJDP  will  continue  to 
fund  a  crime  prevention  center  whose 
tasks  include  investigating  the  reasons 
for  the  overrepresentation  of  minorities 
in  the  Texas  juvenile  justice  system. 
Finally,  national-level  statistical 
support,  training  and  technical 
assistance  programs,  and  a 
clearinghouse  are  included  in  the 
overarching  category,  as  are  an  OJJDP 
management  evaluation  contract  and 
telecommimications  assistance. 

Descriptions  of  the  specific  programs 
in  each  of  the  five  categories  follow  the 
discussion  of  new  programs. 

New  Programs 

Because  the  Proposed  Plan  was 
published  before  the  FY  2000 
appropriation  was  enacted,  possible 
new  programming  was  discussed  only 
in  the  most  general  terms  with 
descriptions  of  10  broad  areas  in  which 
new  programs  might  be  funded  in  FY 
2000.  The  public  was  asked  to  comment 
on  the  proposed  areas,  which  are  listed 
below. 

1.  Improving  the/uvenile  Sanctioning 
System 

2.  Developing  and  Studying  Programs 
Addressing  Female  Offenders 

3.  Monitoring  and  Understanding  the 
"Whys"  Behind  luvenile  Crime  Trends 

4.  Developing  Blueprint  Programs 
Through  Replication  and  Evaluation 

5.  Replicating  Effective  Juvenile 
Delinquency  Prevention  and  Treatment 
Program  Models  on  Native  American 
Tribal  Lands  and  in  Alaskan  Native 
Communities 

6.  Developing  and  Evaluating  Model 
Practices  Regarding  the  Efficacy  of 
Delinquency  and  Dependency  Courts 

7.  Reducing  Lead  and  Environmental 
Hazards 

8.  Addressing  the  Problem  of  Juvenile 
Sex  Offending 

9.  Developing  Prevention  and 
Treatment  Programs  for  Status 
Offenders 

10.  Supporting  Field-Initiated 
Research  and  Evaluation  Programs 

It  appears  that  the  funding  available 
to  OJJDP  for  this  fiscal  year  limits  its 
ability  to  support  new  programming. 
Information  regarding  the  FY  2000 
appropriation,  feedback  from  the 
juvenile  justice  field,  other  public 
comments  on  the  Proposed  Plan,  and 
staff  review  have  resulted  in  a 
narrowing  down  and  refinement  of  the 


10  proposed  priority  areas.  Final 
determination  of  all  FY  2000  programs 
will  depend,  however,  on  the 
completion  of  the  review  of 
congressional  program  priorities  for 
OJIDP  and  fimding  availabiUtv 

OJIDP  will  give  priority  to  funding 
two  new  progranL  areas:  improving  tiie 
juvenile  sanctioning  system  and 
improving  the  response  to  juvenile  sex 
offenders.  If  additional  monies  become 
available  or  interagency  agreements  can 
be  negotiated,  other  areas  of  interest  that 
OIJDP  would  prioritize  for  funding 
include  the  following:  evaluation  of 
model  dependency  courts:  survey  of 
correctional  education:  a  national 
survey  of  youth:  and  reducing  lead  and 
environmental  hazards. 

In  addition,  depending  on  availability 
of  funds,  the  Office  intends  to  enhance 
or  restructure  existing  efforts  to  better 
focus  its  work  in  the  following  areas: 
girls  in  the  juvenile  justice  system: 
disproportionate  minority  confinement: 
hate  crime  prevention:  gang-free  schools 
and  communities  initiatives:  State  and 
local  juvenile  justice  policymaking:  the 
engagement  of  faith-based  organizations; 
"Blueprint"  program  replication  and 
evaluation:  detention  and  corrections 
programming:  and  monitoring  and 
understanding  the  "whys  "  behind 
juvenile  crime  trends. 

Two  additional  points  should  be 
made  concerning  new  progranmiing 
listed  for  consideration  in  the  Proposed 
Plan: 

First,  consistent  with  the  public 
comments  received,  OJIDP  is  cognizant 
of  the  need  to  give  the  States  good 
guidance  on  the  handling  of  status 
offenders.  The  Office  is  currently 
conducting  work  aroimd  imderage 
drinking,  family  strengthening, 
runaways  and  missing  youth,  and 
truancy  programs.  In  aiidition,  OJIDP 
will  explore  possible  ways  to  gather  and 
disseminate  the  best  information 
available  about  status  offending, 
including  training  and  technical 
assistance  support  through  its  new 
training  and  technical  assistance 
provider. 

Second,  it  may  be  possible  to  support 
some  field-initiated  research  in  FY  2000 
by  identifying  fimding  streams  other 
than  those  that  support  programs  under 
Parts  C  and  D  of  the  IIDP  Act  (e.g., 
luvenile  Accountability  Incentive  Block 
Grants). 

Those  who  commented  on  the 
Proposed  Plan  and  other  interested 
parties  should  watch  for  program 
annoimcements  on  OUDP's  Web  site 
(www.ojjdp.ncjrs.org — click  on  "Grants 
&  Funding")  during  the  coming  months 
to  learn  of  any  new  progranuning  that 
may  be  funded  in  FY  2000.  Readers  can 


also  obtain  this  information  by  calling 
the  Juvenile  Justice  Clearinghouse  (800- 
638-8736)  or  subscribing  to  OJJDP's 
electronic  newsletter.  lUVIUST,  by 
sending  an  e-mail  message  to 
listproc@ncjrs.org.  leaving  the  subject 
line  blank,  and  typing  subscribe  ju^'just 
your  name  in  the  body  of  the  message. 

Fiscal  Year  2000  Programs 

The  following  are  the  programs  that 
OIIDP  intends  to  continue  to  fimd  in  FY 
2000.  These  programs  are  listed 
alphabetically  2nd  summarized  within 
each  of  the  five  categories:  Overarching. 
Public  Safety  and  Law  Enforcement, 
Strengthening  the  luvenile  Justice 
System,  Delinquency  Prevention  and 
Intervention,  and  Child  Abuse  and 
Neglect  and  Dependency  Courts. 

With  regard  to  implementation  sites 
and  other  descriptive  data  and 
information,  program  priorities  within 
each  category  will  be  ijetermined  based 
on  grantee  performance  applicabon 
quality,  fund  availability,  and  other 
factors. 

As  part  of  the  appropriations  prtxess. 
Congress  identified  a  number  of 
programs  for  priority  fimding 
consideration  by  OIIDP  with  regard  to 
the  granteefs).  the  amount  of  funds,  or 
both.  These  programs,  which  are  listed 
below,  are  not  included  in  the  program 
descriptions. 

Achievable  Dream  After  School  Program 
Catholic  Charities,  Inc..  Louisville, 

Kentucky 
Center  on  Crimes/Violence  Against 

Children 
Culinary  Arts  for  At-Risk  Youth 
hmovative  Partnerships  for  High  Risk 

Youth 
luvenile  Justice  Tribal  Collaboration  and 

Technical  i\ssistance 
Kids  With  A  Promise  Program 
L.A.  Best  Youth  Program 
LA.  Dads/Family  Programs 
LA.  Bridges  After  School  Program 
Lincoln  Action  Programs-Youth 

Violence  Alternative  Project 
Low  Country  Children's  Center  Program 
Mecklenburg  County's  Domestic 

Violence  HERO  Program 
Milwaukee  Safe  and  Sound  Program 
Mount  Hope  Center 
National  Association  of  State  Fire 

Marshals-Juvenile  Firesetters 

Initiative 
National  Coimcil  of  Juvenile  and  Family 

Court  Judges 
I^w-RelatedEducation 
No  Workshops  •   *   •  No  Jump  Shots 

Program 
Operation  Quality  Time  Program 
Parents  Anonymous 
Rio  Arriba  County.  New  Mexico.  After 

School  Program 
Suffolk  University  Center  for  luvenile 

lustice 
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University  of  Missouri-Kansas  City 

Juvenile  Justice  Reseaicli  Center 
University  of  Montana  Juvenile  After 

School  Program 
Vermont  Association  of  Court  Diversion 
Youth  Crime  Watch  Initiative  of  Florida 
Youth  Challenge  Program 

In  addition.  OJJDP  is  directed  to 
examine  each  of  the  following 
proposals,  provide  grants  if  warranted, 
and  report  to  the  Committees  on 
Appropriations  on  both  the  House  and 
Senate  on  its  intentions  for  each 
proposal. 
At  Risk  Youth  Program  in  Wausau. 

Wisconsin 
Consortium  on  Children,  Families,  and 

the  Law 
Hawaii  Lawyers  Care  Na  Keiki  Law 

Center 
Juvenile  Justice  program  in  Kansas  City, 

Missouri 
Learning  for  Life  Program 
New  Mexico  Cooperative  Extension 

Service  4-H  Youth  Development 

Program 
OASIS 
Oklahoma  State  Transition  and 

Reintegration  Services  (STARS) 
Rapid  Response  Program.  Washington/ 

Hancock  County.  Maine 
St.  Louis  City  Regional  Violence 

Prevention  Initiative 
University  of  South  Alabama's  Youth 

Violence  Project 

Fiscal  Year  2000  Program  Listing 

Overarching 

Coalition  for  Juvenile  Justice 
Hamilton  Fish  National  Institute  on 

School  and  Community  Violence 
Insular  Area  Support 
Juvenile  Justice  Clearinghouse 
Juvenile  Justice  Statistics  and  Systems 

Development 
National  Resource  Center  for  Safe 

Schools 
National  Training  and  Technical 

Assistance  Center 
OJJDP  Management  Evaluation  Contract 
OjJDP  Techiucal  Assistance  Support 

Contract — Juvenile  Justice  Resource 

Center 
Program  of  Research  on  the  Causes  and 

Correlates  of  Delinquency 
SafeFutures:  Partnerships  To  Reduce 

Youth  Violence  and  Delinquency 
Technical  Assistance  for  State 

Legislatures 
Telecommunications  Assistance 
Texas  Juvenile  Crime  Prevention  Center 

at  Prairie  View  A&M  University — 

Enhancing  Personal  Training  and 

Understanding  Minority 

Overrepresentation  in  the  Juvenile 

Justice  System 
Training  and  Technical  Assistance 

Coordination  for  the  SafeFutures  and 

Safe  Kids/ Safe  Streets  Initiatives 


Public  Safety  and  Low  Enforcement 

Child  Development-Comraunity- 

Oriented  Policing  (CD-CP) 
Education  on  Gun  Violence  and  Safety 
Evaluation  of  the  Comprehensive 

Commuiuty-Wide  Approach  to  Gang 

Prevention;  Intervention,  and 

Suppression  Program 
Evaluation  of  the  Partnerships  To 

Reduce  Juvenile  Gun  Violence 

Program 
Evaluation  of  the  Rural  Gang  Initiative 
Evaluation  of  the  Transfer  of 

Responsibility  for  Child  Protective 

Investigations  to  Law  Enforcement 

Agencies 
Gang  Prevention  Through  Targeted 

Outreach  (Boys  &  Girls  Clubs) 
Juvenile  Justice  Law  Enforcement 

Training  and  Technical  Assistance 

Program  •* 

National  Youth  Gang  Center 
Partnerships  To  Reduce  Juvenile  Gun 

Violence 
Rural  Gang  Initiative  Demonstration 

Sites 
Technical  Assistance  to  Gang-Free 

Schools  and  Communities  Initiatives 
Training  and  Technical  Assistance  for 

the  Rural  Gang  Initiative 

Delinquency  Prevention  and 
Intervention 

America's  Promise:  Enhanced 

Collaboration 
Arts  and  At-Risk  Youth 
Arts  Programs  for  Juvenile  Offenders  in 

Detention  and  Corrections 
Assessing  Alcohol,  Drug,  and  Mental 

Health  Disorders 
Communities  in  Schools — Federal 

Interagency  Partnership 
A  Demonstration  Afterschool  Program 
Diffusion  of  State  Risk-  and  Protective- 
Factor  Focused  Prevention 
Evaluation  of  the  Truancy  Reduction 

Program 
Hate  Crime 
Intergenerational  Transmission  of 

Antisocial  Behavior  Project 
Investing  in  Youth  for  a  Safer  Future — 

A  Public  Education  Campaign 
Multisite.  Multimodal  Treatment  Study 

of  Children  With  Attention  Deficit/ 

Hyperactivity  Disorder 
National  Center  for  Conflict  Resolution 

Education 
Partnerships  for  Preventing  Violence 
Proactive  'i'outh  Program 
Professional  Development  in  Effective 

Classroom  and  Conflict  Management 
Risk  Reduction  Via  Promotion  of  Youth 

Development 
Strengthening  Services  for  Chemically 

Involved  Children,  Youth,  and 

Families 
Training  and  Technical  Assistance 

Program  for  the  Arts  Programs  for 


Juvenile  Offenders  in  Detention  and 
Corrections  Initiative 
Truancy  Reduction  Demonstration 
Program 

Strengthening  the  Juvenile  Justice 

System 

Balanced  and  Restorative  Justice  (BARJ) 

Training  Project 
Building  Blocks  for  Youth 
Census  of  Juveniles  in  Residential 

Placement 
Center  for  Students  with  Disabilities  in 

the  Juvenile  Justice  System 
Circles  of  Care  Program 
Community  Assessment  Center 
Comprehensive  Children  and  Families 
Mental  Health  Training  and  Technical 
Assistance 
Development  of  the  Comprehensive 
Strategy  for  Serious.  Violent,  and 
Chronic  Juvenile  Offenders 
Evaluation  of  the  Department  of  Labor's 
Education  and  Training  for  Youthful 
Offenders  Initiative 
Evaluation  of  the  Intensive  Community- 
Based  Aftercare  Program 
Evaluation  of  Teen  Courts 
Helping  Communities  To  Promote 

Youth  Development 
Intensive  Community-Based  Aftercare 
Demonstration  and  Technical 
Assistance  Program 
Juvenile  Defender  Training,  Technical 

Assistance,  and  Resource  Center 
The  Juvenile  Justice  Prosecution  Unit 
Juvenile  Residential  Facility  Census 
Linking  Balanced  and  Restorative 
Justice  and  Adolescents  (LIBRA) 
Longitudinal  Study  To  Examine  the 
Development  of  Conduct  Disorder  in 
Girls 
National  Juvenile  Justice  Data  Analysis 

Project 
National  Juvenile  Justice  Program 

Directory 
The  National  Longitudinal  Survey  of 

Youth  97 
Performance-Based  Standards  for 
Juvenile  Correction  and  Detention 
Facilities 
San  Francisco  Juvenile  Justice  Local 

Action  Plan — Delancy  Street  Initiative 
Survey  of  Juvenile  Probation 
Technical  Assistance  to  Native 
American  Tribes  and  Alaskan  Native 
Communities 
TeenSupreme  Career  Preparation 

Initiative 
Training  and  Technical  Support  for 
State  and  Local  Jurisdictional  Teams 
To  Focus  on  Juvenile  Corrections  and 
Detention  Overcrowding 

Child  Abase  and  Neglect  and 
Dependency  Courts 

National  Evaluation  of  the  Safe  Kids/ 

Safe  Streets  Program 
Nurse  Home  Visitation 


Research  on  Child  Neglect 
Safe  Kids/Safe  Streets:  Community 
Approaches  to  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

Overarciiing 

Coalition  for  Juvenile  Justice 

This  project  supports  the  Coalition  in 
its  efforts  to  meet  the  statutory  mandates 
through  the  development  of  a  technical 
assistance  capability  that  provides 
training,  technical  assistance,  and 
information  to  the  State  Juvenile  Justice 
Advisory  Groups.  This  will  be 
accomplished  through  a  series  of 
regional  training  and  information 
workshops  and  a  national  conference 
designed  to  address  the  needs  of  the 
membership  of  the  Coalition. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Coalition  for 
Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Hamilton  Fish  National  Institute  on 
School  and  Community  Violence 

The  Institute,  with  assistance  from 
OJJDP,  was  founded  in  1997  to  serve  as 
a  national  resoiure  to  test  the 
effectiveness  of  school  violence 
prevention  methods  and  to  develop 
more  effective  violence  prevention 
strategies.  The  Institute's  goal  is  to 
determine  what  works  and  what  can  be 
replicated  to  reduce  violence  in 
America's  schools  and  their  immediate 
communities.  The  Institute  works  with 
a  consortium  of  seven  universities 
whose  key  staff  have  expertise  in 
adolescent  violence,  criminology,  law 
enforcement,  substance  abuse,  juvenile 
justice,  gangs,  public  health,  education, 
behavior  disorders,  social  skills 
development  and  prevention  programs. 
The  George  Washington  University 
develops  and  tests  violence  prevention 
strategies  in  collaboration  with  the 
following  universities:  Eastern  Kentucky 
University,  Florida  State  University, 
Morehouse  School  of  Medicine, 
Syracuse  University,  University  of 
Oregon,  and  University  of  Wisconsin- 
Milwaukee. 

This  project  will  be  implemented  by 
the  current  grantee.  George  Washington 
University.  No  additional  applications 
vrill  be  solicited  in  FY  2000. 

Insular  Area  Support 

The  purpose  of  this  statutorily 
required  program  is  to  provide  support 
to  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Funds  are  available  to  address 
the  special  needs  and  problems  of 
juvenile  delinquency  in  these  insular 


areas,  as  specified  by  Section  261(e)  of 
the  JJDP  Act  of  1974,  as  amended,  42 
U.S.C.  5665(e). 

Juvenile  Justice  Clearinghouse 

A  component  of  the  National  Criminal 
Justice  Reference  Service  (NCJRS),  the 
Juvenile  Justice  Clearinghouse  (JJC) 
collects,  s^'nthesizes.  and  disseminates 
information  on  all  aspects  of  juvenile 
justice.  OJJDP  established  the 
Clearinghouse  in  1979  to  serve  the 
juvenile  justice  community,  legislators, 
the  media,  and  the  public.  JJC  offers  loll- 
free  telephone  access  to  information: 
prepares  specialized  responses  to 
information  requests:  produces, 
warehouses,  and  distributes  OJJDP 
publications:  exhibits  at  national 
conferences:  maintains  a  comprehensive 
juvenile  justice  Ubraiy  and  database; 
and  administers  several  electronic 
information  resources.  NCJRS  is 
administered  by  the  National  Institute  of 
Justice  (NIJ)  under  a  competitively 
awarded  contract  to  Aspen  Systems 
Corporation. 

Tnis  program  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Juvenile  Justice  Statistics  and  Systems 
Development  Program 

The  Jiivenile  Justice  Statistics  and 
Systems  Development  (SSD)  Program 
was  competitively  awarded  in  1990  to 
the  National  Center  for  Juvenile  Justice 
(NCJJ)  to  improve  national.  State,  and 
local  statistics  on  juveniles  as  victims 
and  offenders.  The  SSD  project  has 
traditionally  consisted  of  three  h^cks  of 
work:  National  Statistics. 
Dissemination,  and  Systems 
Development.  In  FY  20OO.  NCJJ  will 
continue  many  activities  under  the  first 
two  tracks,  including  maintaining  an 
extensive  library  of  data  files,  producing 
Easy  Access  software  packages  and  the 
Web-based  OJJDP  Statistical  Briefing 
Book,  and  continuing  to  service  requests 
for  juvenile  justice  information.  In  FY 
2000,  additional  funding  from  OJJDP 
will  also  enable  NCJJ  to  enhance 
activities  under  the  Systems 
Development  track  of  the  project. 

To  meet  the  challenge  oi  managing 
the  cases  of  youth  within  their 
jurisdiction  effectively  and  efficientiy, 
juvenile  court  administrators  and  judges 
need  ready  access  to  information  that 
will  support  the  operation, 
management,  and  decisionmaking  of  the 
full-service  juvenile  court  system. 
Knowledge  and  decisionmaking  (which 
should  be  the  hallmark  of  every  juvenile 
justice  system)  requires  not  just  the 
collection  of  data,  but  the  collaboration 
of  the  community  leaders  who  will  give 


meaning  to  the  data.  This  is  the  focus  of 
the  forthcoming  book.  Juvenile  Justice 
With  Eyes  Open,  which  will  be 
published  in  FY  2000  as  part  of  the 
Statistics  and  Systems  Development 
Project  (Systems  Development  Track). 
Also  in  FY  2000,  NCJJ  will  use  the 
principles  oudlned  in  this  publication 
to  develop  and  field-test  an  approach 
that  local  jurisdictions  can  employ  to 
systematically  identify  and  then  fulfill 
their  local  information  needs.  This 
includes  training  local  juvenile  justice 
leaders  in  the  rational  decisionmaking 
model  (RDM)  as  a  design  tool  for 
management  information  systems; 
developing  data  specifications  for  an 
effective  information  system  to  meet 
operational,  management,  and  research 
needs:  identifying  data  needs  from 
collateral  service  providers  and  data 
that  will  be  of  use  to  collaterals:  and 
modeling  agreements  and  protocols 
with  collateral  service  providers  to 
share  case-level  and/or  aggregate  data. 
This  project  will  be  implemented  by 
the  current  grantee,  the  National  Center 
for  JuvenUe  Justice.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

National  Resource  Center  for  Safe 
Schools 

Since  1984,  OJJDP  and  the  U.S. 
Department  of  Education  have  provided 
joint  funding  to  promote  safe  schools. 
This  work  has  focused  national 
attention  on  cooperative  solutions  to 
problems  that  disrupt  the  educational 
process.  Because  an  estimated  3  million 
incidents  of  crime  occur  in  America's 
schools  each  year,  it  is  clear  that  this 
problem  continues  to  plague  many 
schools,  threatening  students'  .safet>'  and 
undermining  the  learning  environment. 
With  FY  1998  hmding,  the  U.S. 
Department  of  Education's  Safe  end 
Drug-Free  Schools  Program  and  OJJDP 
established  the  National  Resource 
Center  for  Safe  Schools  under  a  3-year 
project  period.  This  project  expanded 
the  scope  and  provision  of  previous 
training  and  technical  assistance  to 
communities  and  school  districts  across 
the  country.  The  grantee  is  working  to 
help  schools  develop  and  put  in  place 
comprehensive  safe  school  plans.  It 
does  this  through  onsite  training  and 
consultation  to  schools  and 
communities,  by  creating  and 
distributing  resource  materials  and 
tools,  through  Web-based  information 
services,  and  by  partnering  with  State- 
level  agencies  to  build  State  capacity  to 
assist  local  education  agencies.  Through 
the  inclusion  on  the  project's  Advisorv 
Committee  of  representatives  of 
Hamilton  Fish  National  Institute  on 
School  and  Community  Violence  and 
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other  school-related  training  and 
technical  assistance  providers,  this 
project  has  developed  training  materials 
and  information  resources  based  on  the 
latest  research  findings  on  effective 
programs  and  best  practices. 

Tne  project  will  continue  to  be 
implemented  by  the  current  grantee, 
Northwest  Regional  Educational 
Laboratory.  No  additional  applications 
will  be  solicited  in  FY  2000. 

National  Training  and  Technical 
Assistance  Center 

The  National  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center  (NTTAC) 
was  established  in  FY  1995  under  a 
competitive  3-year  project  period  award. 
.NTTAC  serves  as  a  national  training  and 
technical  assistance  clearinghouse, 
inventorying  and  coordinating  the 
integrated  delivery  of  juvenile  justice 
training  and  technical  assistance 
resources  and  establishing  a  database  of 
these  resources. 

NTT  AC'S  funding  in  FY  1996 
provided  services  in  the  form  of 
coordinated  technical  assistance 
support  for  OJJDP's  SafeFutures  and 
gang  program  initiatives,  continued 
promotion  of  collaboration  between 
OJJDP  training  and  technical  assistance 
providers,  developed  training/technical 
assistance  materials,  and  completed  and 
disseminated  the  first  OJJDP  Training 
and  Technical  Assistance  Resource 
Catalog. 

In  FY  1997.  NTTAC  disseminated  a 
second,  updated  Training  and  Technical 
.\ssi3tance  Resource  Catalog;  created  a 
Web  site  for  the  Center  and  a  ListServe 
for  the  Children,  Youth  and  Affinity 
Group;  held  three  focus  groups  on  needs 
assessments;  and  coordinated  and 
provided  38  instances  of  technical 
assistance  in  conjunction  with  OJJDP's 
traming  and  technical  assistance 
grantees  and  contractors. 

In  FY  1998.  NTTAC  finalized  the 
jurisdictional  team  training  and 
technical  assistance  packages  on  critical 
needs  in  the  juvenile  justice  system, 
updated  the  resource  catalog,  facilitated 
the  annual  OJJDP  training  and  technical 
assistance  grantee  and  contractor 
meeting,  continued  to  update  the 
repository  of  training  and  technical 
assistance  materials  and  the  electronic 
database  of  training  and  technical 
assistance  materials,  and  continued  to 
respond  to  training  and  technical 
assistance  requests  from  the  field. 

In  FY  1999.  NTTAC  was  operated  by 
OJJDP  staff  with  the  support  of  the 
Juvenile  Justice  Clearinghouse, 
providing  clearinghouse  services  and 
maintenance  of  the  800  number.  The 
Fourth  Grantee-Contractor  meeting  was 


conducted  by  OJJDP  staff  in  Chicago  and 
the  training  and  technical  protocols 
developed  in  1998  were  discussed  for 
final  issue.  These  are  being  finalized 
and  will  be  disseminated  in  FY  2000.  A 
contract  was  awarded  to  Caliber 
Associates  to  continue  implementation 
of  the  Onter. 

This  project  will  be  implemented  by 
the  current  grantee.  Caliber  Associates. 
No  additional  appUcations  will  be 
solicited  in  FY  2000. 

OJJDP  Management  Evaluation  Contract 

This  contract  was  competitively 
awarded  in  FY  1999  to  Caliber 
Associates  for  a  period  of  3  years  to 
provide  OJJDP  with  an  expert  resource 
to  perform  independent  program 
evaluations  and  assist  in  implementing 
evaluation  activities.  Evaluations  may 
be  conducted  on  OJJDP-funded 
programs  and  on  other  programs 
designed  to  prevent  and  treat  juvenile 
delinquency.  The  time  and  cost  of  each 
evaluation  depends  on  program 
complexity,  availability  of  data,  and 
purpose  of  the  evaluation.  Because  the 
purpose  of  many  evaluations  is  to 
inform  management  decisions,  the 
completion  of  an  evaluation  and 
submission  of  a  report  may  be  required 
in  a  specific  and,  often,  short  time 
period. 

This  program  will  be  implemented  by 
the  current  contractor.  Cahber 
Associates.  No  additional  applications 
will  be  solicited  in  FY  2000. 

OJJDP  Technical  Assistance  Support 
Contract — Juvenile  Justice  Resource 
Center 

This  contract  has  been  competitively 
awarded  since  the  mid-1980's  when 
OJJDP  identified  the  need  for  technical 
assistance  support  in  carrying  out  its 
mission.  The  Juvenile  Justice  Resource 
Center  (JJRC)  provides  technical 
assistance  and  support  to  OJJDP,  its 
grantees,  and  the  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention  in  the  areas  of  program 
development,  evaluation,  training,  and 
research.  With  assistance  from  expert 
consultants.  JJRC  coordinates  the  peer 
review  process  for  OJJDP  grant 
applications  and  grantee  reports, 
conducts  research  and  prepares  reports 
on  current  juvenile  justice  issues,  plans 
meetings  and  conferences,  and  provides 
administrative  support  to  various 
Federal  councils  and  boards. 

This  contract  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2000. 


Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency 

Since  1988,  this  longitudinal  study . 
has  addressed  a  variety  of  issues  related 
to  juvenile  violence  and  delinquency 
and  has  produced  a  massive  amount  of 
information  on  the  causes  and  correlates 
of  delinquent  behavior.  Three  project 
sites  participate:  Institute  of  Behavioral 
Science,  University  of  Colorado  at 
Boulder,  Western  Psychiatric  Institute 
and  Clinic,  University  of  Pittsburgh;  and 
Hindelang  Criminal  Justice  Research 
Center,  University  at  Albany.  State 
University  of  New  York.  These  projects 
are  designed  to  improve  the 
understanding  of  serious  delinquency, 
violence,  and  drug  use  by  examining 
how  youth  develop  within  the  context 
of  family,  school,  peers,  and 
community.  The  three  sites  engage  in 
both  collaborative  and  site-specific 
research.  From  the  begiiming,  the  three 
research  teams  have  worked  together  to 
ensure  that  certain  core  measures  are 
identical  across  the  sites.  This 
strengthens  the  findings  from  these 
projects  by  allowing  for  replications  of 
findings  in  individual  sites  and  enabling 
cross-site  analyses. 

Results  from  the  study  have  been  used 
extensively  in  the  field  of  juvenile 
justice  and  contributed  significantly  to 
the  development  of  OJJDP's 
&}mprehensive  Strategy  for  Serious. 
Violent,  and  Chronic  Juvenile  Offenders 
and  other  program  initiatives.  Over  the 
years,  findings  from  the  Causes  and 
Correlates  research  have  been  presented 
in  a  number  of  OJJDP  Bulletins  and  Fact 
Sheets.  In  an  effort  to  make  these 
important  findings  increasingly 
accessible  to  the  public,  OJJDP  recently 
added  to  its  Web  site  a  subpage  devoted 
to  the  Program  of  Research  on  the 
Causes  and  Correlates  of  Delinquency. 
This  subpage.  under  the  "Programs" 
topic  of  the  OJJDP  Web  site,  includes 
descriptions  of  the  individual  projects 
and  a  bibliography  of  all  the 
publications  resulting  from  these 
projects. 

In  the  upcoming  year,  the  Causes  and 
Correlates  projects  will  continue 
collaborative  and  site-specific  analyses 
of  the  data.  Topics  for  upcoming  reports 
will  include  defining  characteristics  and 
predictors  of  very  young  offending, 
delinquency  and  victimization  at 
school,  and  the  causes  of  violence  in 
disadvantaged  neighborhoods.  In 
addition,  there  are  plans  for  a  meeting 
to  bring  together  all  the  Federal  agencies 
that  have  contributed  to  the  Program  of 
Research  on  the  Causes  and  Correlates 
of  Delinquency  to  discuss  future  plans 
and  directions  for  these  projects. 


This  program  will  be  implemented  by 
the  current  grantees.  No  additional 
appUcations  will  be  solicited  in  FY 
2000. 

Safe  Futures:  Partnerships  To  Reduce 
Youth  Violence  and  Delinquency 

OJJDP  is  awarding  grants  of  up  to  $1.4 
million  annually  to  each  of  six 
communities  for  a  5-year  project  period 
that  began  in  FY  1995,  to  assist  in 
implementing  comprehensive 
community  programs  designed  to 
reduce  youth  violence  and  delinquency. 
Boston,  MA;  Contra  Costa  County,  CA: 
Fort  Belknap.  MT  (tribal  site);  hn'perial 
Coimty,  CA  (rural  site);  St.  Louis,  MO; 
and  Seattle.  WA.  were  competitively 
selected  to  receive  awards  under  the 
SafeFutures  program  on  the  basis  of 
their  substantial  planning  and  progress 
in  conununity  assessment  and  strategic 
plaiming  to  address  delinquency. 

SafeFutures  seeks  to  prevent  and 
control  youth  crime  and  victimization 
through  the  creation  of  a  continuum  of 
care  in  communities.  This  continuum 
enables  communities  to  be  responsive  to 
the  needs  of  youth  at  critical  stages  of 
their  development  by  providing  an 
appropriate  range  of  prevention, 
intervention,  treatment,  and  sanctions 
programs. 

Each  of  the  six  sites  will  continue  to 
provide  a  set  of  services  that  builds  on 
conununity  strengths  and  existing 
services  and  fills  in  gaps  within  their 
existing  continuum.  These  services 
include  family  strengthening;  after 
school  activities;  mentoring;  treatment 
alternatives  for  juvenile  female 
offenders;  mental  health  services;  day 
ti«atment;  graduated  sanctions  for 
serious,  violent,  and  chronic  juvenile 
offenders;  and  gang  prevention, 
intervention,  and  suppression.  During 
the  fourth  year  of  the  project,  specific 
attention  will  be  given  to  care 
coordination  and  program 
sustainabiUty. 

A  national  evaluation  is  being 
conducted  by  the  Urban  Institute  to 
determine  the  success  of  the  initiative 
and  track  lessons  learned  at  each  of  the 
six  sites.  OJJDP  has  also  conunitted  a 
cadre  of  training  and  technical 
assistance  (TTA)  resources  to 
SafeFutures  through  a  full-time  TTA 
coordinator  for  SafeFutures  and  a  host 
of  partner  organizations  committed  to 
assisting  SafeFutures  sites. 

SafeFutures  activities  will  be  carried 
out  by  the  six  current  grantees.  No 
additional  applications  will  be  solicited 
in  FY  2000. 


Technical  Assistance  for  Slate 
Legislatures 

Since  FY  1995,  OJJDP  has  awarded 
aimual  grants  to  the  National 
Conference  of  State  Legislatures  to 
provide  relevant,  timely  information  on 
comprehensive  approaches  in  juvenile 
justice  to  aid  State  legislators  in 
improving  State  juvenile  justice 
systems.  Nearly  every  State  has  enacted, 
or  is  considering,  statutory  changes 
affecting  the  juvenile  justice  system. 
This  project  has  helped  policymakers 
understand  the  ramifications  and 
nuances  of  juveiule  justice  reform.  The 
grant  has  improved  capacity  for  the 
delivery  of  information  services  to 
legislatures.  The  project  also  supports 
increased  communication  between  State 
legislators  and  Slate  and  local  leaders 
who  influence  decisionmaking 
regarding  juvenile  justice  issues. 

The  project  will  be  implemented  by 
the  current  grantee,  the  National 
Conference  on  State  Legislatures.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Telecommunications  Assistance 

OJJDP  uses  information  technology 
and  distance  training  to  facilitate  access 
to  information  and  training  for  juvenile 
justice  professionals.  This  cost-eSective 
medium  enhances  OJJDP's  ability  to 
share  with  the  field  salient  elements  of 
the  most  effective  or  promising 
approaches  to  various  juvenile  justice 
issues,  hi  FY  1995.  OJJDP  awarded  a 
competitive  grant  to  Eastern  Kentucky 
University  (EKU)  to  produce  live 
satellite  teleconferences.  To  date.  EKU 
has  produced  21  telecasts.  In  FY  1999. 
OJJDP  continued  the  cooperative 
agreement  with  EKU  to  provide  program 
support  and  technical  assistance  for  a 
variety  of  information  technologies  and 
to  explore  lirdcages  with  key  constituent 
groups  to  advance  mutual  information 
goals  and  objectives.  During  the  past 
year,  EKU  has  experimented  with 
cybercasting  "live"  satellite 
videoconferences  on  the  Internet. 

This  project  will  be  implemented  by 
the  current  grantee.  Eastern  Kentucky 
University.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Texas  Juvenile  Crime  Prevention  Center 
at  Prairie  View  A&M  University — 
Enhancing  Personal  Training  and 
Understanding  Minority 
Overrepresentation  in  the  Juvenile 
Justice  System 

This  3-year  project  was  initially 
funded  in  FY  1998.  The  purpose  of  the 
program  was  to  create  the  Texas 
Juvenile  Crime  Prevention  Center  at 
Prairie  View  A*M  University  (the 


Center)  and  to  have  the  Center 
undertake  three  initial  tasks.  These  tasks 
included  the  development  of  a  master's 
degree  in  Forensic  Psychology,  the 
development  of  a  training  institute  for 
Iha-coordinators  of  13  community  youth 
development  projects,  and  a  study  to 
investigate  the  factors  cx)ntributing  to 
the  disproportionate  representation  of 
minority  youth  in  the  Texas  juvenile 
justice  system. 

The  master's  degree  in  Forensic 
Psychology  includes  a  minimum  of  30 
semester  hours,  exclusive  of  thesis  The 
development  of  the  curriculum  and  an 
instrument  to  test  its  effectiveness  will 
occur  in  the  first  2  years  of  the  grant 
The  courses  for  the  master's  degree  will 
be  taught  in  the  second  and  third  years 
with  the  testing  of  the  effisctiveness  of 
the  curriculum  being  completed  by  the 
end  of  the  third  year.  The  objectives  of 
this  curriculum  development  are  to 
increase  the  imderstanding,  knowledge, 
and  skills  of  in-service  profiessionals 
regarding  juvenile  behaviors;  to  increase 
the  number  of  qualified  professionals 
working  with  juvenile  offenders;  and  to 
decrease  the  number  of  juveniles  who 
become  repeat  offenders. 

The  training  institute  at  Prairie  View 
A*M  University  (PVAMU)  wiU  focus 
training  on  the  coordinators  of  the  Texas 
Department  of  Protective  and  Regulatory 
Services  Community  Youth 
Development  Project.  The  12  counties  in 
Texas  with  the  highest  number  of 
juvenile  arrests  were  selected  to  design 
comprehensive  approaches  to  support 
families  and  enhance  the  positive 
development  of  youth.  PVAMU  is 
offering  the  project  coordinators 
program  management  and  evaluation 
skills  courses.  Each  year  for  3  years  an 
intensive  2-week  course  will  be  offered 
to  the  coordinators  on  managing  and 
monitoring  service  delivery  and  basic 
research  and  evaluation  skills 
development. 

Funding  in  FY  2000  will  allow 
PVAMU  to  implement  and  test  the 
curriculum  that  has  been  developed  in 
the  first  2  years,  hold  a  third  2-week 
seminar  that  develops  skills  in 
managing  and  monitoring  services  and 
basic  research  and  evaluation  skills  of 
the  youth  development  coordinators, 
and  continue  support  for  the  study  of 
the  overrepresentation  of  minorities  in 
the  Waller  County  Juvenile  Court. 

The  project  will  be  implemented  by 
the  current  grantee,  the  'Texas  Juvenile 
Crime  Prevention  Center  at  Prairie  View 
A8kM  University.  No  additional 
applications  will  be  solicited  in  FY 
2000. 
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Training  and  Technical  Assistance 
Coordination  for  the  SafeFutures  and 
Safe  Kids/Safe  Streets  Initiatives 

OJfDP  will  continue  funding  for  long- 
term  training  and  technical  assistance  to 
the  SafeFutures  and  Safe  Kids/Safe 
Streets  initiatives.  This  coordination 
effort  builds  local  capacity  for 
implementing  and  sustaining  effective 
continuum-of-care  and  systems  chance 
approaches  in  six  SafeFutures  and  five 
Safe  Kids/Safe  Streets  sites.  Project 
activities  include  assessment, 
identification,  and  coordination  of  the 
implementation  of  training  and 
technical  assistance  needs  at  each  of  the 
sites  and  the  administration  of  cross-site 
training. 

This  program  will  be  implemented  by 
the  ciurent  grantee.  Patricia  Donahue. 
No  additional  applications  will  be 
solicited  in  FY  2000. 

Public  Safety  and  Law  Enforcement 

Child  Development-Community- 
Oriented  Policing  (CD-CP) 

The  Child  Development-Community- 
Oriented  Policing  (CD-CP)  program  is 
an  innovative  partnership  between  the 
New  Haven  Department  of  Police 
Services  and  the  Child  Study  Center  at 
the  Yale  University  School  of  Medicine 
that  addresses  the  psychological 
burdens  on  children,  families,  and  the 
broader  community  as  children  witness 
increasing  levels  of  community 
violence.  In  FY  1993.  OyTDP  provided 
support  to  document  Yale-New  Haven's 
child-centered,  community-oriented 
policing  model.  The  model  consists  of 
interrelated  training  of  police  officers, 
consultation,  and  teaming  mental  health 
clinicians  with  law  enforcement  in 
intervening  onsite  with  children  and 
families  who  witness  violence.  OJIDP. 
with  first-year  support  from  the  Office 
of  Justice  Programs'  Bureau  of  Justice 
Assistance,  funded  a  3-year  replication 
of  the  model  in  Buffalo.  NY;  Charlotte. 
NC;  Nashville.  TN;  and  Portland.  OR. 
Other  OJP  components  joined  OJJDP  in 
funding  an  expansion  of  CD-CP  in  FY 
1998.  'This  expansion  moved  the  project 
into  school-ba^ed  activities  and  the  area 
of  addressing  exposure  to  violence  in 
domestic  settings  and  will  continue  to 
do  so  in  FY  2000. 

This  project  will  be  continued  by  the 
current  grantee,  the  Yale  University 
School  of  Medicine,  in  collaboration 
vrith  the  New  Haven  Department  of 
Police  Services.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Education  on  Gun  Violence  and  Safety 
OJJDP  will  continue  partnering  with 
the  Bureau  of  Justice  Assistance  to 


support  Education  on  Gun  Violence  and 
Safety.  This  project  seeks  to  educate 
gunowners  and  parents  about  how  to 
safely  use  and  store  guns  and  how  to 
protect  children  from  gun  violence. 
Through  a  coordinated 
communications,  education,  grassroots, 
and  media  campaign,  the  project  will 
reach  gunowners  and  other  caring 
adults  with  important  information  on 
preventing  youth's  illegal  access  to  and 
unlawful  use  of  guns.  In  FY  2000,  based 
upon  critical  communications  research 
with  gimowners,  the  communications 
campaign  will  disseminate  appropriate 
educational  materials. 

The  program  will  be  implemented  by 
the  current  grantee,  the  National  Crime 
Prevention  Council  and  the  Ad  Council. 
No  additional  applications  will  be 
solicited  in  FY  2000. 

Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention.  Intervention,  and 
Suppression  Program 

OJJDP  will  continue  funding  this 
evaluation  in  FY  2000.  Under  a 
competitive  cooperative  agreement 
awarded  in  FY  1995.  the  evaluation 
grantee  assisted  the  five  program  sites 
(Bloomington.  U,,  Mesa.  AZ;  Riverside. 
CA;  San  Antonio,  TX;  and  Tucson,  AZ) 
in  establishing  realistic  and  measurable 
objectives,  documenting  program 
implementation,  and  measuring  the 
impact  of  this  comprehensive  approach. 
It  has  also  provided  interim  feedback  to 
the  program  Implementors  and  trained 
the  local  site  interviewers.  The  grantee 
will  continue  to  gather  and  analyze  data 
required  to  evaluate  the  program, 
monitor  and  oversee  the  quality  control 
of  data,  provide  assistance  for 
completion  of  interviews,  and  provide 
ongoing  feedback  to  project  sites. 

■fhis  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Chicago,  School  of  Social  Service 
Administration.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Evaluation  of  the  Partnerships  To 
Reduce  Juvenile  Gun  Violence  Program 
This  project  began  with  a  competitive 
award  in  FY  1997  to  document  and 
evaluate  the  process  of  community 
mobilization,  plaiming,  and 
collaboration  needed  to  develop  a 
comprehensive,  collaborative  approach 
to  reducing  gun  violence  involving 
juveniles.  The  Partnerships  to  Reduce 
Juvenile  Gun  Violence  Program  is  being 
implemented  in  three  sites:  Baton 
Rouge.  Louisiana:  Oakland.  California: 
and  Syracuse.  New  York.  The  grantee. 
COSMOS  Corporation,  will  complete 
data  collection  for  the  impact  portion  of 


this  evaluation  and  submit  a  final  report 
in  the  next  year.  In  addition  to  working 
with  the  three  Partnership  sites. 
COSMOS  Corporation  completed  work 
in  FY  1998  on  the  Promising  Strategies 
To  Reduce  Gun  Violence  Report. 
COSMOS  will  develop  a  training  and 
technical  assistance  protocol  based  on 
its  experience  with  the  Partnership  sites 
and  the  gun  violence  report.  This 
training  and  technical  assistance 
package  will  be  used  with  additional 
communities  across  the  country  that  are 
focused  on  reducing  gun  violence 
through  a  collaborative  plazmlng 
process. 

This  evaluation  and  training 
development  will  be  implemented  by 
the  current  grantee,  COSMOS 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Evaluation  of  the  Rural  Gang  Initiative 

This  initiative  is  a  continuation  of 
ongoing  efforts  to  test  OJJDP's 
Comprehensive  Gang  Model.  In  FT 
1999.  four  rural  sites  began  conducting 
comprehensive  assessments  of  their 
local  gang  problem  and  engaging  in 
program  design  to  implement  the 
Comprehensive  Gang  Model.  These  sites 
are  Elk  Qty.  OK;  Glenn  County.  CA:  Mt. 
Vernon.  IL:  and  Longview,  WA.  The 
National  Council  on  Crime  and 
Delinquency  (NCCD)  is  conducting  case 
studies  to  document  and  analyze  the  1- 
year  community  assessment  and 
program  planning  efforts  in  the  four 
sites.  These  case  studies  will  contribute  , 
to  the  development  of  a  model  approach 
to  assessment  of  community  gang 
problems  in  rural  areas.  NCCD  will  also 
be  developing  an  outcome  evaluation 
design  for  sites  that  are  funded  to 
implement  the  model  in  subsequent 
years.  FY  2000  funding  will  support  the 
first  year  of  the  outcome  evaluation. 

This  program  will  be  implemented  by 
the  current  grantee,  the  National 
Council  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Evaluation  of  the  Transfer  of 
Responsibility  for  Child  Protective 
Investigations  to  Law  Enforcement 
Agencies 

In  response  to  concerns  about  the 
increasing  demands  on  public  child 
welfare  agencies,  the  safety  of  children, 
and  the  effectiveness  of  law 
enforcement  and  social  service  agencies 
to  deliver  critical  services,  the  State  of 
Florida  has  passed  legislation  that 
allows  for  the  transfer  of  the  entire 
responsibility  for  child  protective 
investigations  to  a  law  enforcement 
agency.  Currently,  three  counties  in 
Florida  are  in  various  stages  of 


implementing  this  transfer  of 
responsibility.  This  project  will 
compare  the  outcomes  in  the  three 
counties  where  responsibility  is  being 
transferred  to  the  Sheriffs  Office  with 
three  comparison  counties  in  the  State 
of  Florida.  The  project  will  primarily  be 
concerned  with  whether  children  are 
safer,  whether  perpetrators  of  severe 
child  abuse  are  more  likely  to  face 
criminal  sanctions,  and  whether  there 
are  impacts  on  other  parts  of  the  child 
welfare  system.  Also,  a  thorough 
process  evaluation  will  be  conducted  to 
describe  and  compare  the 
implementation  process  across  the  three 
cotmties. 

This  project  will  be  conducted  by  the 
School  of  Social  Work  at  the  University 
of  Pennsylvania  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Gang  Prevention  Through  Targeted 
Outreach  (Boys  &  Girls  Clubs) 

The  purpose  of  this  program  is  to 
enable  local  Boys  &  Girls  Clubs  to 
prevent  youth  from  entering  gangs, 
intervene  with  gang  members  in  the 
early  stages  of  gang  involvement,  and 
divert  youth  from  gang  activities  into 
more  constructive  programs.  This 
program  reflects  the  ongoing 
collaboration  between  OJJDP  and  the 
Boys  &  Girls  Clubs  to  reduce  problems 
of  juvenile  delinquency  and  violence. 
The  Boys  &  Girls  Clubs  of  America 
provides  training  and  technical 
assistance  to  local  gang  prevention  and 
intervention  sites,  including  some  at 
SafeFutures  and  OJJDP  Comprehensive 
Gang  sites,  and  other  clubs  and 
organizations  through  regional  trainings 
and  national  conferences.  In  FY  1999. 
the  Boys  &  Girls  Clubs  added  as  many 
as  30  new  gang  prevention  sites,  5  new 
gang  intervention  sites,  and  at  least  2 
"Targeted  Reintegration  "  sites  where 
clubs  work  to  provide  services  to  youth 
returning  to  the  community  from 
juvenile  correctional  facilities  to  prevent 
them  from  returning  to  gangs  and 
violence.  The  Boys  &  Girls  Clubs  of 
America  will  also  hold  a  Delinquency 
and  Gang  Prevention  Symposium  in 
March  2000.  A  national  evaluation  of 
this  program  is  being  implemented  by 
Pubhc/Private  Ventures. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Boys  &  Girls 
Clubs  of  America.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Juvenile  Justice  Law  Enforcement 
Training  and  Technical  Assistance 
Program 

Over  the  past  decade,  alarming 
reports  of  youth  violence  have  appeared 


with  increasing  frequency  in 
publications  and  the  news  media.  Law 
enforcement  agencies  across  the  Nation 
are  responding  to  this  sense  of  national 
emergency  by  changing  many  of  their 
policies  and  practices  to  cope  with 
juvenile  crime  and  victimization. 

The  Juvenile  Justice  Law  Enforcement 
Training  and  Technical  Assistance 
Program  examines  adolescent  violence 
in  the  United  States  both  as  a  social 
phenomenon  and  a  policy  issue.  The 
program  covers  the  range  of  youth 
violence  issues  bom  crime  statistics  to 
new  legislation.  The  program  also  sets 
forth  comprehensive  analysis  of  key 
areas  of  youth  Wolence  policy  and 
practice:  youth  firearm  possession  and 
use,  school  violence  and  safety,  youth- 
oriented  community  policing,  gang  and 
drug  involvement,  serious  habitual 
offenders,  multidisciplinary 
communitywide  youth  violence 
reduction  strategies,  police  management 
of  youth  programs,  tribal  juvenile  crime, 
and  Chief  Executive  Officer  responses  to 
delinquency  and  violence. 

Throughout  the  program,  the  core 
issues  of  youth  violence  are  examined 
through  an  appropriate  set  of  responses 
to  youth  violence  that  are  consistent 
with  effective  police  practice  and  a 
positive  future  for  America's  youth.  In 
addition,  key  leaders  fi^m  law 
enforcement,  prosecution  services,  the 
courts,  corrections,  probation,  and  other 
juvenile  justice  agencies  are  offered 
infonnation,  materials,  solutions  to 
management  issues,  and  technical 
assistance  in  the  prevention  and  control 
of  youth  crime. 

FY  1998  and  1999  hmds  supported 
the  continuation  of  eight  State,  local, 
and  tribal  program  workshops:  The 
Chief  Executive  Officer  Youth  Violence 
Forum  (CEO  Forum);  Managing  Juvenile 
Operations  (MJO);  Gang,  Gun,  and  Drug 
Policy:  School  Administrators  for 
Effective  Operations  Leading  to 
Improved  Children  and  Youth  Services 
[SAFE  POLICY);  Youth-Oriented 
Community  Policing:  Tribal  Justice 
Training  and  Technical  Assistance;  the 
Serious  Habitual  Offender 
Comprehensive  Action  Program 
(SHOCAP);  and  the  Youth  Violence 
Reduction  Comprehensive  Action 
Program. 

TTiis  program  will  be  implemented  by 
the  current  grantee,  the  International 
Association  of  Chiefs  of  Police  under  a 
cooperative  agreement  with  OJJDP.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

National  Youth  Gang  Center 

The  proliferation  of  gang  problems 
over  the  past  two  decades  led  OJJDP  to 
develop  a  comprehensive,  coordinated 


response  to  America's  gang  problem. 
This  response  involved  five  program 
components,  one  of  which  was 
implementation  and  operation  of  the 
National  Youth  Gang  Center  (NYGC). 
Competitively  funded  with  FY  1994 
funds  to  expand  and  maintain  the  body 
of  critical  knowledge  about  youth  gangs 
and  effective  responses  to  them.  NYGC 
provides  support  services  to  the 
National  Youth  Gang  Consortium, 
composed  of  Federal  agencies  with 
responsibilities  in  this  area.  NYGC  is 
also  providing  technical  assistance  for 
the  Rural  Gang  Initiative  plarming  and 
assessment  phase.  OJJDP  will  extend  the 
NYGC  project  an  additional  year  and 
provide  FY  2000  funds  to  NYGC  to  (1) 
conduct  more  indepth  analyses  of  the 
National  Youth  Gang  Survey  results  that 
track  changes  in  gang  membership  and 
gang-related  crime.  (2)  produce  timely 
information  on  the  nature  and  scope  of 
the  youth  gang  problem,  and  (3) 
continue  efforts  to  foster  integration  of 
gang-related  items  into  other  relevant 
surveys  and  national  data  collection 
efforts. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Institute  for 
Intergovernmental  Research.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Partnerships  To  Reduce  Juvenile  Gun 
Violence 

OJJDP  will  award  continuation  grants 
to  each  of  three  competitively  selected 
communities  that  initially  received 
funds  in  FY  1997  to  increase  the 
effectiveness  of  existing  youth  gun 
violence  reduction  strategies  by 
enhancing  and  coordinating  prevention, 
intervention,  and  suppression  strategies 
and  strengthening  linkages  among 
conmiunity  residents,  law  enforcement, 
and  the  juvenile  justice  system.  Baton 
Rouge.  LA;  Oakland,  CA;  and  Syracuse. 
NY.  were  selected  to  receive  3-year 
awards.  The  goals  of  this  initiative  are 
to  reduce  juveniles'  illegal  access  to 
guns  and  address  the  reasons  they  cam' 
and  use  guns  in  violent  exchanges.  A 
national  evaluation  currently  under  way 
will  document  the  process  of 
community  mobilization,  plarming.  and 
collaboration  needed  to  develop  a 
comprehensive,  collaborative  approach 
to  reducing  juvenile  gun  violence. 

The  Partnerships  To  Reduce  Juvenile 
Gun  Violence  program  will  be  carried 
out  by  the  three  current  grantees.  Baton 
Rouge.  LA;  Oakland,  CA;  and  Syracuse. 
NY.  No  additional  applications  will  be 
solicited  in  FY  2000. 
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Rural  Gang  Initiative  Demonstration 
Sites 

In  FY  1999.  OJJDP  supported  four 
rural  communities  (Elk  City.  OK;  Glenn 
County,  CA;  Longview.  WA;  and  Mount 
Vernon,  IL)  to  conduct  a  comprehensive 
assessment  of  the  local  youth  gang 
problem  in  these  communities.  Each  site 
has  collected  relevant  data  from 
multiple  sources,  including  police, 
schools,  courts,  and  community 
residents,  and  has  gathered  various 
types  of  data,  including  gang  crime  data, 
data  on  the  presence  of  risk  factors  for 
gang  membership,  community 
demographics,  and  community  surveys 
and  focus  groups.  Once  data  collection 
is  complete,  the  communities  will  use 
these  data  in  a  comprehensive  program 
planning  process  to  adapt  and 
implement  the  OJJDP  Comprehensive 
Gang  Model  In  FY  2000.  OJJDP  will 
support  these  communities  in  the 
implementation  of  the  OJJDP 
Comprehensive  Gang  Model.  An 
independent  evaluation  of  tliis  effort 
will  also  be  conducted,  along  with 
technical  assistance  through  the 
National  Youth  Gang  Center. 

This  initiative  will  be  implemented 
by  the  four  current  grantees:  Elk  City, 
OK;  Glenn  County,  CA;  Longview,  WA: 
and  Mount  Vernon,  U,.  No  additional 
applications  vnll  be  solicited  for  this 
initiative  in  FY  2000. 

Technical  Assistance  to  Gang-Free 
Schools  and  Commimities  Initiatives 

In  FY  1999,  OJJDP  began  planning  for 
a  potential  school-centered  gang 
initiative  and  a  multisite  replication  of 
the  OJJDP  Comprehensive  Gang  Model. 
In  FY  2000.  OJjbP  will  fund  the 
National  Youth  Gang  Center  to  provide 
technical  assistance  during  the 
developmental  stages  of  this  initiative 
and  during  the  implementation  of  these 
efforts  in  selected  communities  across 
the  country.  The  National  Youth  Gang 
Center  is  currently  providing  technical 
assistance  on  OJJDP's  model  to 
commimities  involved  in  OJJDP's  Rural 
Gang  Initiative  and  to  other  OJJDP 
grantees. 

OJJDP  will  provide  a  supplemental 
award  to  the  National  Youth  Gang 
Center  to  provide  the  technical 
assistance.  No  new  applications  will  be 
solicited  in  FY  2000. 

Training  and  Technical  Assistance  for 
the  Rural  Gang  Initiative 

In  FY  1998,  OJJDP  provided 
supplemental  funding  support  to  the 
National  Youth  Gang  Center  to  provide 
training  and  technical  assistance  to 
demonstration  sites  under  OJJDP's  Rural 
Gang  Initiative.  In  FY  2000.  training  and 


technical  assistance  will  continue  to  be 
provided  to  those  sites  chosen  to 
implement  the  OJJDP  Comprehensive 
Gang  model.  Training  and  technical 
assistance  will  focus  on  adapting  the 
OJJDP  model  to  rural  jurisdictions  and 
on  implementing  the  model  in  a 
theoretically  sound  maimer.  Assistance 
will  be  delivered  through  onsite  visits, 
conferences,  meetings,  and  other  means 
such  as  telephone  and  electronic  media. 

This  initiative  will  be  implemented 
by  the  current  grantee,  the  National 
Youth  Gang  Onter.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Delinquency  Prevention  and 
Intervention 

America's  Promise;  Enhanced 
Collaboration 

The  Presidents'  Summit  for  America's 
Future  held  in  April  1997  in 
Philadelphia  represented  the  first-ever 
call  to  action  by  all  living  Presidents  on 
a  social  initiative  to  encourage 
concerned  citizens,  communities,  and 
the  business,  nonprofit,  and  govenunent 
sectors  to  work  together  to  improve  the 
lives  of  children  in  the  United  States. 
The  goals  of  America's  Promise,  the 
SOl.c.3  established  by  General  Colin 
Powell  in  response  to  this  summit,  state 
that  yotmg  people  should  have  access  to 
five  fundamental  resources  that  are 
necessary  to  maximize  their  potential: 
(1)  An  ongoing  relationship  with  a 
caring  adult  (mentor,  tutor,  coach);  (2) 
safe  places  and  structured  activities 
during  nonschool  hours  to  learn  and 
grow;  (3)  a  healthy  start;  (4)  marketable 
skills  through  effective  education;  and 
(5)  an  opportunity  to  give  back  through 
community  service.  Hundreds  of 
communities  and  organizations  have 
made  commitments  to  reaching  these 
goals.  OJJDP  has  been  supporting  those 
commitments  through  its  various 
programs  and  initiatives  over  the  past  2 
years  but  now  will  commit  funding 
support  to  America's  Promise,  to 
enhance  the  program's  focus  on 
volunteerism,  and  to  support  further 
coordination  and  expansion  of  existing 
community  resources,  service  programs, 
and  initiatives  that  address  the  needs  of 
the  Nation's  children  and  youth. 

The  program  will  be  implemented  by 
America's  Promise.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Arts  and  At-Risk  Youth 

OJJDP  vrill  provide  continuation 
funding  for  an  afterschool  and  sununer 
aris  program  that  combines  the  arts  with 
job  training  and  conflict  resolution 
skills.  This  project  includes  summer 


jobs  or  paid  internships  to  enable  youth 
to  put  into  practice  the  job  and  conflict 
resolution  skills  they  are  learning.  By 
combining  the  arts  with  practical  life 
experiences,  at-risk  youth  gain  valuable 
insights  into  their  own  abilities  and  the 
possibilities  that  await  them  in  the 
world  of  work  if  they  continue  to  attend 
school,  study,  and  graduate.  The  goal  of 
this  program  is  to  prevent  and  reauce 
the  incidence  of  juvenile  delinquency, 
crime,  and  other  problem  behaviors 
(e.g..  substance  abuse,  teen  pregnancy, 
truancy,  and  dropping  out  of  school)  in 
at-risk  youth  14  to  17  years  old  by 
providing  a  multicomponent  arts 
program  that  includes  life  skills 
training,  the  link  between  art  and 
employment,  and  practical  experiences 
in  the  workforce.  In  FY  1999,  in 
collaboration  with  the  Bureau  of  Justice 
Assistance,  the  Safe  and  Drug-Free 
Schools  Program  of  the  U.S.  Department 
of  Education,  the  National  Endowment 
for  the  Arts,  and  the  U.S.  Department  of 
Labor,  OJJDP  awarded  grants  to  three 
competitively  selected  communities 
(Chicago,  IL;'Philadelphia,  PA;  and 
Tulsa,  OK)  to  develop  and  implement 
this  pilot  demonstration  program  in  the 
arts.  The  grantees  are  receiving  training 
and  technical  assistance  support 
through  a  provider  selected  by  the 
National  Endowment  for  the  Arts  and 
OJJDP. 

This  program  will  be  implemented  by 
the  current  grantees,  Chicago. 
Philadelphia,  and  Tulsa.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Arts  Programs  for  Juvenile  Offenders  in 
Detention  and  Corrections 

OJJDP  will  provide  continuation 
support  for  arts  programs  for  youth  in 
juvenile  detention  centers  and 
corrections  facilities.  This  initiative  is 
designed  to  increase  opportunities  to 
establish  visual,  performing,  media,  and 
literacy  artist-in-residence  programs  in 
juvenile  detention  centers  and 
corrections  facilities.  The  corrections 
and  detention  sites  are  encouraging  the 
development  of  these  programs  by 
convening  interested  arts  organizations 
and  juvenile  justice  agencies  to  provide 
-  training  in  arts  program  development  to 
three  competitively  selected 
demonstration  sites  (Gainesville,  TX; 
Riviera  Beach,  FL;  and  Rochester,  NY) 
and  three  competitively  selected 
enhancement  sites  (Bronx,  NY;  Seattle, 
WA;  and  Whittier,  CA).  The 
demonstration  sites  will  develop  and 
implement  new  arts-based  programs  for 
adjudicated  youth,  and  the 
enhancement  sites  will  demonstrate 
practices  that  have  achieved  sustainable 
programs.  In  addition  to  being  required 


to  provide  juvenile  offenders  in 
detention  and  corrections  facilities  with 
arts  programming,  sites  also  are  required 
to  develop  collaborative  arts  programs 
for  youth  returning  to  their 
communities.  The  grantees  are  receiving 
training  and  technical  assistance 
support  through  a  provider  selected  by 
the  National  Endowment  for  the  Arts 
and  OJJDP. 

This  program  will  be  implemented  by 
the  six  current  grantees.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Assessing  Alcohol.  Drug,  and  Mental 
Health  Disorders  Among  Juvenile 
Detainees 

This  project  will  supplement  an 
ongoing  National  Institute  of  Mental 
Health  longitudinal  study  assessing 
alcohol,  drug,  and  mental  health 
disorders  among  juveniles  in  detention 
in  Cook  County,  Illinois.  The  project  has 
three  primary  goals:  (1)  To  determine 
how  alcohol,  drug,  and  mental  disorders 
develop  over  time  among  juvenile 
detainees;  (2)  to  investigate  whether 
juvenile  detainees  receive  needed 
psychiatric  services  after  their  cases 
reach  disposition  (and  they  are  back  in 
the  community  or  serving  sentences); 
and  (3)  to  study  the  development  of 
dangerous  and  risky  behaviors  related  to 
violence,  substance  use,  and  HIV/AIDSr 
The  study  is  investigating  how  violence, 
drug  use,  and  HIV/,\IDS  risk  behaviors 
develop  over  time,  what  the  antecedents 
of  these  behaviors  are,  and  how  these 
behaviors  are  interrelated.  This  project 
is  unique  because  the  sample  is  so  large; 
it  includes  1.833  youth  from  Chicago 
who  were  arrested  and  interviewed 
between  1996  and  1998.  The  sample  is 
stratified  by  gender,  race  (African 
American,  non-Hispanic  white. 
Hispanic),  and  age  (10-13, 14-17). 
Initial  interviews  have  been  completed, 
and  extensive  archival  data  [arrest  and 
incarceration  history,  health  and  mental 
health  treatment,  etc.)  collected  on  each 
subject.  The  investigators  have  been 
tracking  the  subjects,  and  are  now 
beginning  to  reinterview  the 
adolescents.  Because  of  their  extensive 
and  thorough  tracking  procedures,  the 
investigators  will  be  able  to  reinterview 
subjects  regardless  of  whether  they  are 
back  in  the  community,  incarcerated,  or 
have  left  the  immediate  area.  The  large 
sample  size  will  provide  sufficient 
statistical  power  to  study  rarer  disorders 
(especially  comorbidity),  patterns  of 
drug  use,  and  risky,  life-threatening 
behaviors.  OJJDP  funding  for  this  project 
began  in  FY  1998. 

The  project  will  be  implemented  by 
the  current  grantee.  Northwestern 


University.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Conmiunities  In  Schools,  Inc. — Federal 
Interagency  Partnership 

This  program  will  continue  an 
ongoing  national  school  dropout 
prevention  model  developed  and 
implemented  by  Communities  In 
Schools,  Inc.  (CIS).  QS.  Inc..  provides 
training  and  technical  assistance  in 
adapting  and  implementing  the  QS 
model  in  States  and  local  communities. 
The  model  brings  social,  employment, 
mental  health,  drug  prevention, 
entrepreneurship,  and  other  resources  to 
high-risk  youth  and  their  families  in  the 
school  setting.  Where  they  exist.  CIS 
State  organizations  assume  primary 
responsibility  for  local  program 
replication  during  the  Federal 
Interagency  Partnership.  The 
Partnership  is  based  on  enhancing  (1) 
CIS.  Inc.,  training  and  technical 
assistance  capabilities;  (2)  CIS  capability 
to  introduce  selected  initiatives  for 
youth  at  the  local  level;  (3)  the 
information  dissemination  capability  of 
CIS;  and  (4)  the  capability  of  CIS  to 
network  with  Federal  agencies  on  behalf 
of  State  and  local  CIS  programs.  With 
OJJDP's  support,  as.  Inc.  will  place  a 
special  focus  within  the  CIS  Network  on 
family  strengthening  initiatives  that 
benefit  both  youth  and  their  families. 

The  program  will  be  implemented  by 
the  current  grantee.  Communities  In 
Schools,  Inc.  No  additional  applications 
will  be  solicits^n  FY  2000. 

A  Demonstration  Afterschool  Program 

The  Demonstration  Afterschool 
Program  was  funded  in  FY  1998  as  a 
pilot  afterschool  program  to  reduce 
juvenile  delinquency  and  increase 
school  retention.  This  program,  known 
as  Estrella,  offers  the  basic  building 
blocks  that  are  critical  for  preventing 
juvenile  delinquency  and  provides 
youth  with  a  chance  to  succeed 
academically  and  physically  in  an 
environment  that  is  conducive  to 
learning.  Through  a  curriculum  of 
hands-on  science  and  reading  projects 
and  supervised  recreation.  Estrella  is 
providing  a  constructive  alternative  to 
afternoons  of  unsupervised  free  time. 
Elementary  students  are  the  target 
population  for  this  effort.  New  Mexico 
Mathematics,  Engineering,  Science 
Achievement  (NM  MESA)  provides  the 
academic  component  of  the  program, 
and  middle  and  high  school  students  act 
as  mentors  to  the  elementary  students  in 
a  highly  interactive  learning 
environment.  The  Regents  of  the 
University  of  New  Mexico's  Institute  for 
Social  Research  designed  this  program 
and  is  evaluating  it.  using  both 


qualitative  and  quantitative  methods. 
"This  project  is  at  two  sites,  Loma  Linda 
and  Desert  Trail  Schools  in  the  Gadsden 
Independent  School  District,  in  Don 
Ana  County.  New  Mexico,  and  ser\'es 
approximately  50  middle  school 
students  and  100  elementary  school 
students  from  the  six  Gadsden  High 
School  feeder  schools. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Regents  of  the 
University  of  New  Mexico.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Diffusion  of  State  Risk-  and  Protoctive- 
Factor-Focused  Prevention 

Since  F\'  1997.  OJJDP  has  provided 
funds  to  the  National  Institute  on  Drug 
Abuse,  through  an  interagency 
agreement,  to  support  this  5-year  study 
of  the  public  health  approach  to 
prevention,  focusing  on  risk  and 
protective  factors  for  substance  abuse  at 
the  State  and  community  levels.  The 
study  is  identifying  factors  that 
influence  the  adoption  of  the  public 
health  approach  and  assessing  the 
association  between  this  approach  and 
the  levels  of  risk  and  protective  factors 
and  substance  abuse  among  adolescents. 
The  study  will  also  examine  State 
substance  abuse  data  gathered  from 
1988  through  2001  and  use  interviews 
to  describe  the  process  of  implementing 
the  epidemiological  risk-  and  protective- 
factor  approach  in  Colorado,  Kansas. 
Illinois.  Maine.  Oregon,  Utah,  and 
Washington. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Social 
Development  Research  Group  at  the 
University  of  Washington  School  of 
Social  Work.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Evaluation  of  the  Truancy  Reduction 
Demonstration  Program 

In  FY  1999.  OJJDP  awarded  funds  to 
eight  sites  around  the  country  to 
implement  truancy  reduction  projects. 
These  sites  included  Athens.  GA;  (Dontra 
Costa.  CA;  Honolulu.  HI ;  Houston,  TX: 
Jacksonville,  FL;  King  County,  WA; 
Suffolk  County,  NY;  and  Tacoma.  WA. 
Grantees  represent  a  diversity  of  models 
and  geographic  locations.  OJJDP  also 
selected  the  Colorado  Foundation  for 
Families  and  Children  (CFFC)  to 
conduct  the  national  evaluation  of  the 
Truancy  Reduction  Demonstration 
Program.  As  part  of  the  evaluation, 
CFFC  will  (1)  determine  how 
community  collaboration  can  impact 
truancy  reduction  and  lead  to  systemic 
reform,  and  (2)  assist  OJJDP  in  the 
development  of  a  community 
collaborative  truancy  reduction  program 
model  and  identify  the  essential 
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elements  of  that  model.  To  this  end, 
CFFC  is  helping  project  sites  to  further 
identify  and  document  the  nature  of  the 
truancy  problem  in  their  communities, 
enhance  the  process  of  effective  truancy 
reduction  planning  and  collaboration, 
and  incorporate  that  process  into  the 
implementation  of  the  Truancy 
Reduction  Demonstration  Program  at 
each  site.  In  addition.  CFFC  is  assisting 
sites  in  collecting  information  on  truant 
youth  and  documenting  services.  The 
project  is  scheduled  to  last  3  Vi  years. 

This  project  will  be  implemented  by 
the  current  grantee.  Colorado 
Foundation  for  Families  and  Children. 
No  additional  applications  will  be 
solicited  in  FY  2000. 

Intargenerational  Transmission  of 
Antisocial  Behavior  Project 

The  purpose  of  this  project  is  to 
expand  on  the  Rochester  Youth 
Development  Study  by  examining  the 
development  of  antisocial  behavior  and 
delinquency  in  the  children  of  the 
original  Rochester.  NY.  subjects  of 
OrjDP's  Program  of  Research  on  the 
Causes  and  Correlates  of  Delinquency. 
By  age  21.  40  percent  of  the  original 
Rochester  subjects  were  parents.  This 
provides  a  unique  opportimity  to 
examine  and  track  the  development  of 
delinquent  behavior  across  three 
generations  in  a  particularly  high-risk 
sample.  Results  of  the  study  should 
provide  useful  findings  with  policy 
implications  for  prevention  programs. 
The  program  is  being  funded  under  an 
FY  1998  interagency  agreement  between 
OJJDP  and  the  National  Institute  of 
Mental  Health. 

The  project  will  be  implemented  by 
the  current  grantee,  SUNY  Research 
Foundation.  No  additional  appUcations 
will  be  solicited  in  FY  2000. 

Investing  in  Youth  for  a  Safer  Future^ 
A  Public  Education  Campaign 

OnDP  will  continue  its  support, 
which  began  in  FY  1997,  of  the  National 
Crime  Prevention  Council  (NCPC) 
advertising  campaign  Investing  in  Youth 
for  A  Safer  Future  through  the  transfer 
of  funds  to  the  Bureau  of  Justice 
Assistance  (BJA]  under  an  intra-agency 
agreement.  OIJDP  and  BJA  are  working 
with  the  NCPC  Media  Unit  to  produce, 
disseminate,  and  support  effective 
pubUc  service  advertising  and  related 
media  to  inform  the  pubUc  of  effective 
solutions  to  juvenile  crime  and  to 
motivate  young  people  and  adults  to  get 
involved  and  support  these  solutions. 
The  featured  solutions  include  effective 
prevention  programs  and  intervention 
strategies. 

The  program  will  be  administered  by 
the  Bureau  of  Justice  Assistance  through 


its  existing  grant  to  the  National  Crime 
Prevention  Council.  No  additional 
appUcations  will  be  solicited  in  FY 
2000. 

Multisite.  Multimodal  Treatment  Study 
of  Children  With  Attention  Deficit/ 
Hyperactivity  Disorder 

OJJDP  will  transfer  funds  under  an 
interagency  agreement  with  the  National 
histitute  of  Mental  Health  (NIMH)  to 
support  this  research,  funded 
principally  by  NIMH.  In  1992.  NIMH 
began  a  study  of  the  long-term  efficacy 
of  stimulant  medication  and  intensive 
behavioral  and  educational  treatment 
for  children  with  attention  deficit/ 
hyperactivity  disorder  (ADHD) 
iMthough  ADHD  is  classified  as  a 
childhood  disorder,  up  to  70  percent  of 
afflicted  children  continue  to 
experience  symptoms  in  adolescence 
and  adulthood.  The  study  will  continue 
through  2000  and  will  follow  the 
original  families  and  a  comparison 
group.  OJJDP's  participation,  which 
began  in  FY  1998.  will  allow  for 
investigation  into  the  subjects' 
delinquent  behavior  and  contact  with 
the  legal  system,  including  arrests  and 
court  referrals. 

OJJDP  will  support  this  study  through 
an  interagency  agreement  with  the 
National  Institute  of  Mental  Health.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

National  Center  for  Conflict  Resolution 
Education 

Funded  under  a  competitively 
awarded  cooperative  agreement  in  FY 
199S.  the  National  Center  for  Conflict 
Resolution  Education  works  to  integrate 
conflict  resolution  education  (CRE) 
programming  into  all  levels  of  education 
in  schools,  juvenile  facilities,  and 
youth-serving  organizations.  In  FY  1998, 
OJJDP  entered  into  a  partnership  with 
the  U.S.  Department  of  Education  to 
expand  and  enhance  this  project.  The 
grantee  provides  training  and  technical 
assistance  through  onsite  training  and 
consultation  for  teams  from  schools, 
communities,  and  juvenile  facilities;  by 
providing  resource  materials  including 
Conflict  Resolution  Education:  A  Guide 
to  Implementing  Programs  in  Schools, 
Youth-Serving  Organizations,  and 
Community  and  Juvenile  Justice 
Settings  and  an  enhanced,  interactive 
CD-ROM  that  teaches  conflict 
resolution  skills  through  the 
presentation  of  real-life  situations  that 
confront  young  people:  and  by 
partnering  with  State-level  agencies  to 
establish  State  training  institutes  and 
otherwise  build  local  capacity  to 
Implement  successful  CRE  programs  for 


youth.  The  Center  also  facilitates  peer- 
to-peer  mentoring. 

The  project  wiU  be  implemented  by 
the  current  grantee,  the  UUnois  State  Bar 
Association — Illinois  LEARN.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Partnerships  for  Preventing  Violence 

This  program  will  continue  for  a 
second  year  in  a  multiple  funding 
agreement  among  OJJDP,  the  U.S. 
Department  of  Education,  and  the  U.S. 
Department  of  Health  and  Human 
Services  to  provide  support  for  distance 
training  using  satellite 
videoconferencing  as  the  medimn.  The 
project,  funded  under  a  3-year  grant, 
consists  of  a  series  of  six  live, 
interactive  satellite  training  broadcasts 
that  focus  on  violence  prevention 
programs  and  strategies  that  have 
proven  promising  or  effective.  The 
training  is  targeted  to  school  and 
community  violence  prevention 
personnel,  health  care  providers,  law 
enforcement  officials,  and  other  service 
providers  representing  a  variety  of 
community-based  and  youth-serving 
organizations.  To  date,  three  events 
have  been  held  with  a  fourth  planned  by 
October  15,  1999. 

The  project  will  be  implemented  by 
the  current  grantee.  Harvard  University 
School  of  Public  Health.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Proactive  Youth  Program 

fa  FY  1998,  OJJDP  funded  the  New 
Mexico  Proactive  Youth  Program.  The 
New  Mexico  Police  Activities  League 
(PAL)  has  implemented  a  statewide 
prevention  project  consisting  of 
recreational,  educational,  and  cultural 
activities  for  at-risk  youth  and  their 
families.  The  goal  of  this  effort  is  to 
reduce  negative  behavior  and  promote 
healthy  behavioral  patterns  among  New 
Mexico's  youth  by  providing  activities 
that  unite  youth  with  law  enforcement 
officers,  educators,  and  other  positive 
adult  role  models.  PAL  programs  and 
activities  are  open  to  all  youth  between 
the  ages  of  5  and  18  and  their  families. 
Special  outreach  efforts  are  made  to 
target  at-risk  youth,  including  children 
from  persistently  low-income  families, 
children  with  mcarcerated  hmily 
members.  Native  American  youth  living 
on  reservations,  and  juveniles  involved 
in  gang  activities.  Local  PAL  programs 
have  been  initiated  in  the  following 
New  Mexico  communities:  Bloomfield. 
Cochiti,  Gallup,  Las  Cruces,  Lordsburg, 
Roswell,  Santa  Fe,  and  Tohatchi.  During 
FY  2000,  additional  programs  will  be 
developed  in  Clovis,  Grants,  and  Silver 
City  and  in  Dona  Ana  County.  This 


program  is  being  evaluated  by  the 
Regents  of  the  University  of  New 
Mexico's  Institute  for  Social  Research. 
The  research  design  includes  a  process 
and  outcome  evaluation  that  will 
document  and  assess  the 
implementation,  effectiveness,  and 
impact  of  this  program. 

'This  project  will  be  implemented  by 
the  current  grantee,  the  Regents  of  the 
University  of  New  Mexico,  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Professional  Development  in  Effective 
Classroom  and  Conflict  Management 

This  North  Carolina  pilot  initiative 
was  designed  to  improve  classroom 
management  and  to  assist  in  the 
creation  of  safe  learning  environments. 
Funds  will  be  awarded  in  FY  2000  to 
the  current  grantee,  the  Center  for  the 
Study  of  School  Violence,  to  complete 
the  initial  phase  of  its  pilot  in 
partnership  with  the  University  of  North 
Carolina  and  the  North  Carolina  State 
Board  of  Education.  The  purpose  of  the 
pilot  program  is  to  increase  the  ability 
of  teachers  and  administrators  to  model 
and  use  sound  conflict  resolution 
practices  by  integrating  skills  training 
into  preservice  curriculums  at  North 
Carolina  schools  of  education  and  by 
working  with  the  North  Carolina  State 
Board  of  Education  to  change 
curriculum  requirements  to  include 
conflict  resolution  skills  training  m  the 
context  of  effective  classroom 
management. 

The  project  will  be  implemented  by 
the  current  grantee,  the  Center  for  the 
Study  of  School  Violence.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Risk  Reduction  Via  Promotion  of  Youth 
Development 

This  program,  also  known  as  Early 
Alliance,  is  a  large-scale  prevention 
study  involving  hundreds  of  African 
American  and  Caucasian  children  in 
several  elementary  schools  in  lower 
socioeconomic  neighborhoods  of 
Columbia,  SC.  This  project  is  designed 
to  promote  coping-competence  and 
reduce  risk  for  conduct  problems, 
aggression,  substance  use.  delinquency 
and  violence,  and  school  failure 
begiiming  in  early  elementary  school. 
Children  are  being  followed 
longitudinally  throughout  the  S  years  of 
the  project.  The  program  is  funded 
through  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health 
(NIMH),  whose  grantee  is  the  University 
of  South  Carolina.  Funding  has  also 
been  provided  by  the  Centers  for 
Disease  Control  and  Prevention  and  the 
National  Institute  on  Drug  Abuse. 


This  program  will  be  implemented 
under  the  interagenc)'  agreement  with 
the  National  Institute  of  Mental  Health 
by  the  current  grantee,  the  Universit>'  of 
South  Carolina.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Strengthening  Services  for  ChemicaUy 
Involved  Children.  Youth,  and  Families 

The  U.S.  Departments  of  Justice  and 
Health  and  Human  Services  (HHS) 
provide  services  to  children  affected  by 
parental  substance  use  or  abuse.  OJJDP 
administers  this  training  and  technical 
assistance  program,  which  began  in  FY 
1998.  with  funds  b-ansferred  to  OJJDP  by 
HHS's  Substance  Abuse  and  Mental 
Health  Services  Administi^tion.  through 
a  cooperative  agreement  with  the  Child 
Welfare  League  of  America  (CWLA).  a 
nonprofit  organization.  CWLA 
recognizes  that  children  and  youth  in 
the  child  welfare  and  juvenile  justice 
systems  are  among  the  most  at  risk  for 
developing  an  alcohol  or  other  drug 
problem  (AOD).  Typically  these 
children  have  more  risk  factors  than 
other  children  and  fewer  protective 
feclors.  This  is  especially  true  of  youth 
in  residential  placement  who  have  often 
witnessed  or  committed  violent  acts, 
have  been  physically  or  psychologically 
abused,  have  experienced  failure  and 
truancy  in  school,  and  have  mental 
health  and  substance  abuse  problems. 

Staff  members  in  the  residential  child 
care  systemj6ften  have  little  or  no 
substanceWjuse  training.  CWLA's  1997 
AOD  surv^  documented  that  less  than 
25  percent  of  State  child  welfare 
agencies  provide  training  to  group 
residential  staffs  on  recognizing  and 
dealing  with  AOD  problems.  What 
further  complicates  this  matter  is  that 
partnerships  between  AOD  programs 
and  child  welfare  facilities  rarely  exist, 
creating  a  lack  of  coordinated  services 
for  children  of  substance  abusers  and/or 
for  substance  abusing  youth  in 
residential  care. 

As  a  2-year  project,  CWLA  will 
identify  five  residential  child  welfare 
sites,  one  m  each  of  the  CWLA's  five 
regions,  to  demonstrate  the  effectiveness 
of  integrating  AOD  prevention/ 
treatment  strategies  into  existing  child 
welfare  and  juvenile  justice  programs 
and  services,  in  order  to  educate  staff 
and  improve  outcomes  for  adolescents 
participating  in  the  programs.  CWLA 
will  also  pro\'ide  technical  a-ssistance  to 
other  member  agencies  replicating  the 
various  program  models  identified 
through  their  evaluations  of  the 
programs. 

This  jointly  fimded  project  will  be 
implemented  by  CWLA.  No  additional 


appHcaUons  will  be  solicited  in  FY- 
2000. 

Training  and  Technical  Assistance 
Program  for  the  Arts  Programs  for 
luvenile  Offenders  in  Detention  and 
Corrections  Initiatiw 

OJJDP  is  collaborating  with  the 
National  Endowment  for  the  Arts  in 
providing  the  technical  assistance 
program  for  the  Arts  Programs  for 
luvenile  Offenders  in  Detention  and 
Corrections  Initiative.  Grady  Hillman 
has  been  awarded  a  grant  to  provide 
technical  assistance  in  the  area  of  art- 
based  programming  for  juvenile 
offenders  to  support  program 
development  and  implementation; 
provide  ongoing  technical  assistance, 
and  publish  a  document  on  the 
implementation  of  arts  progranuning  in 
juvenile  corrections  and  detention.  The 
technical  assistance  will  be  for  the 
purpose  of  ensuring  focused, 
professional  technical  support  for 
program  development  and 
implementation,  including  program 
design,  artist  selection  and  training,  and 
interaction  between  the  arts 
organizations  and  the  juvenile  justice 
system.  The  technical  assistance 
materials  that  will  be  developed  through 
this  national  initiative  will  provide  a 
blueprint  for  communities  that  seek  to 
undertake  similar  programs.  The  nature 
of  the  Arts  Programs  for  Juvenile 
Offenders  in  Detention  and  Corrections 
affords  a  unique  opportunity  to  develop 
new  prograins  and  enhance  existing 
programs  while  creating  documentation 
instrumentations  for  the  juvenile  justice 
system.  The  sites  provided  technical 
assistance  are  Bronx,  NY;  Gainesville, 
TX;  Riviera  Beach,  FL;  Rochester,  NY; 
Seattie,  WA:  and  Whittier,  California. 

This  program  will  be  implemented  by 
the  current  grantee.  Grady  Hillman.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Truancy  Reduction  Demonstration 
Program 

In  FY  1998,  OJJDP,  Uje  Executive 
Office  for  Weed  and  Seed  within  the 
Office  of  Justice  Programs,  and  the  U.S. 
Department  of  Education  jointiy 
engaged  in  a  grant  program  to  address 
truancy.  This  program  specifically  • 

outiines  four  major  comprehensive 
components:  (1)  System  reform  and 
accountability,  (2)  a  service  continuum 
to  address  the  needs  of  children  and 
adolescents  who  are  truant,  (3)  data 
collection  and  evaluation,  and  (4)  a 
community  education  and  awareness 
program  from  kindergarten  through 
grade  12  that  addresses  the  need  to 
prevent  truancy  and  to  intervene  with 
youth  who  are  truant  The  goals  of  this 
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progcam  are  to  develop  and  implement 
or  expand  and  strengthen 
comprehensive  truancy  programs  that 
pool  education,  justice  system,  law 
enforcement,  social  services  and 
community  resources;  identify  truant 
youth;  cooperatively  design  and 
implement  comprehensive,  systemwide 
programs  to  meet  the  needs  of  truants; 
and  design  and  maintain  systems  for 
tracking  truant  youth.  OJJDP  has 
awarded  funds  for  this  program  to  eight 
sites:  three  non-Weed-and-Seed  sites 
received  up  to  $100,000  each  (Honolulu. 
HI;  lackson\'ille,  FL;  and  King  County. 
WA).  and  five  Weed  and  Seed  sites 
received  up  to  S50.0OO  each  (Athens. 
GA:  Houston.  TX;  Martinez.  CA; 
Tacoma.  WA;  and  Yaphank.  NY).  All 
sites  are  currently  involved  in  a  6- 
montfa  planning  phase. 

It  is  anticipated  that  during  the  next 
2  years,  this  program  will  focus  on  the 
development  of  implementation  and 
evaluation  plans  that  link  youth  and 
adolescents  who  are  truant  with 
community-based  services  and 
programs,  as  well  as  on  a  full 
implementation  of  the  community's 
comprehensive  systemwide  plan  to 
prevent  and  intervene  with  the  problem 
of  truancy.  This  program  will  be 
evaluated  by  the  Colorado  Foundation 
for  Families  and  Children  who  will 
conduct  a  process  evaluation  that  will 
identify  factors  contributing  or 
impeding  the  successful 
implementation  of  a  truancy  program. 

Truancy  activities  vrill  be  carried  out 
by  the  current  grantees.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Strengthening  the  fuvenile  Justice 
System 

Balanced  and  Restorative  lustice  (BARJ) 
Training  Project 

The  BARJ  project's  goal  is  to  control 
juvenile  delinquency  through  increased 
use  of  restitution,  community  service, 
and  other  innovative  programs  as  part  of 
a  jurisdictionwide  juvenile  justice 
change  from  traditional  retributive  or 
rehabUitative  system  models  to 
balanced  and  restorative  justice 
orientation  and  procedures.  The  specific 
steps  for  achieving  this  goal  involve 
preparation  of  materials  and  training  of 
persoimel  interested  in  restorative 
justice  and  the  'balanced  approach." 
The  steps  also  include  providing  onsite 
technical  assistance  to  selected  State 
and  local  jurisdictions  committed  to 
implementing  the  balanced  approach. 
Materials  development  in  FY  2000  will 
include  documents  containing 
information  on  restorative  justice 
programs,  practices,  and  policy 


directions.  The  materials  will  be  useful 
for  training  juvenile  justice  system 
practitioners  and  managers  on  the  BARJ 
model  and  for  onsite  technical 
assistance.  The  training  and  technical 
assistance  will  be  delivered  at  regional 
and  national  roundtables.  juvenile 
justice  conferences,  and  specialized 
workshops.  "Training  of  trainers" 
programs  will  also  be  offered.  There  will 
be  some  concentration  of  BARJ 
technical  assistance  at  the  State  level 
and  on  advancing  judges'  and 
prosecutors'  leadership  in  the  area  of 
restorative  justice.  Further,  there  will  be 
an  effort  to  involve  corporations  and 
foundations  in  supporting  BARJ  and 
initial  exploration  of  introducing  BARJ 
in  higher  education. 

This  project  will  be  implemented  by 
the  current  grantee,  Florida  Atlantic 
University.  No  additional  applications 
wiU  be  solicited  in  FY  2000. 

Building  Blocks  for  Youth 

The  goals  of  this  initiative  are  to 
protect  minority  youth  in  the  justice 
system  and  promote  rational  and 
effective  juvenile  justice  policies.  These 
goals  are  accomplished  by  the  following 
components:  (1)  Conducting  research  on 
issues  such  as  the  impact  on  minority 
youth  of  new  State  laws  and  the 
implications  of  privatization  of  juvenile 
facilities  by  profit-making  corporations; 
(2)  undertaking  an  analysis  of 
decisionmaking  in  the  justice  system 
and  development  of  model 
decisionmaking  criteria  that  reduce  or 
eliminate  disproportionate  impact  of  the 
system  on  minority  youth;  (3)  building 
a  constituency  for  change  at  the 
national.  State,  and  local  levels;  and  (4) 
developing  communica.tion  strategies 
for  dissemination  of  information.  A  fifth 
component,  direct  advocacy  for 
minority  youth,  is  funded  by  sources 
other  than  OJJDP.  Funding  by  OJJDP 
began  in  FY  1998.  Youth  Law  Center 
has  undertaken  tasks  to  move  this 
initiative  forward  and  will  require 
additional  time  and  funding  to  complete 
the  initial  identified  goals. 

This  continuation  will  be 
implemented  by  the  current  grantee,  the 
Youth  Law  Center.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Census  of  Juveniles  in  Residential 
Placement 

In  FY  1997,  the  Censxis  of  Juveniles  in 
Residential  Placement  (CJRP)  replaced 
the  biennial  Census  of  Public  and 
Private  Juvenile  Detention,  Correctional, 
and  Shelter  Facilities,  luiown  as  the 
Children  in  Custody  census.  CJRP 
collects  detailed  information  on  the 
population  of  juveniles  who  are  in 


juvenile  residential  placement  facilities 
as  a  result  of  contact  with  the  juvenile 
justice  system.  New  methods  developed 
for  CJRP  are  expected  to  produce  more 
accurate,  timely,  and  useful  data  on  the 
juvenile  population,  with  less  reporting 
burden  for  facility  respondents.  The 
CJRP  was  conducted  for  the  second  time 
in  October  1999.  Data  collection  efforts 
will  continue  into  2000.  OJJDP 
anticipates  delivery  of  the  final  data  file 
by  the  end  of  FY  2000. 

This  program  will  be  implemented 
through  an  existing  interagency 
agreement  with  the  Bureau  of  the 
Census.  No  additional  applications  will 
be  solicited  in  FY  2000. 

Center  for  Students  With  Disabilities  in 
the  Juvenile  Justice  System 

During  FY  1999,  OJJDP  undertook  a 
joint  initiative  with  the  Office  of  Special 
Education  and  Rehabilitative  Services, 
U.S.  Department  of  Education  to 
establish  a  Onter  for  Students  with 
Disabilities  in  the  Juvenile  Justice 
System.  The  Secretary  of  Education  and 
the  Attorney  General  expect  this  project 
to  have  a  significant  impact  on  the 
improvement  of  juvenile  justice  system 
services  for  students  with  disabilities. 
Improvements  in  the  areas  of 
prevention,  educational  services,  and 
reintegration  based  on  a  combination  of 
research,  training,  and  technical 
assistance  will  lead  to  improved  results 
for  children  and  youth  with  disabilities. 
The  Center  for  Students  with 
Disabilities  in  the  Juvenile  Justice 
System  will  provide  guidance  and 
assistance  to  States,  schools,  justice 
programs,  families,  and  communities  to 
design,  implement,  and  evaluate 
comprehensive  educational  programs, 
based  on  research-validated  practices, 
for  students  with  disabilities  who  are 
within  the  juvenile  justice  system. 

This  program  will  be  implemented  by 
the  University  of  Maryland  through  an 
award  by  the  U.S.  Department  of 
Education.  No  additional  applications 
vrill  be  solicited  in  FY  2000. 

Circles  of  Care  Program 

In  FY  1998.  the  Center  for  Mental 
Health  Services  (CMHS)  initiated  a 
program  entitled  "Circles  of  Care"  to 
build  the  capacity  of  selected  Native 
American  Tribes  to  develop  a 
continuum  of  care  for  Native  American 
youth  at  risk  of  mental  health,  substance 
abuse,  and  delinquency  problems.  As 
part  of  multiyear  joint  efforts  with 
CMHS.  OIIDP  entered  into  a  3-year 
interagency  agreement  to  provide 
funding  support  to  the  Circles  of  Care 
Program.  OJJDP  transferred  funds  in 
FY's  1998  and  1999  to  CMHS  to  support 
the  funding  of  one  of  nine  sites.  The 


Circles  of  Care  Program  is  designed  to 
facilitate  (he  planning  and  development 
of  a  continuum  of  care. 

The  currently  funded  projects  will 
continue  in  FY  2000  through  an 
interagency  agreement  with  the  Center 
for  Mental  Health  Services.  No 
additional  appUcations  will  be  solicited 
in  FY  2000. 

Community  Assessment  Center 

The  Community  Assessment  Center 
(CAC)  program  is  a  multicomponent 
demonstration  initiative  designed  to  test 
the  efficacy  of  the  CAC  concept.  CAC's 
provide  a  24-hour  centralized  point  of 
intake  and  assessment  for  juveniles  wbo 
have  or  are  likely  to  come  into  contact 
ivith  the  juvenile  justice  system.  The 
main  purpose  of  a  CAC  is  to  facilitate 
earlier  and  more  efficient  prevention 
and  intervention  service  delivery  at  the 
"front  end"  of  the  juvenile  justice 
system.  In  FY  1997.  OJJDP  hinded  two 
planning  grants  and  two  enhancement 
grants  to  existing  assessment  centers  for 
a  1-year  project  period,  a  CAC 
evaluation,  and  a  technical  assistance 
component. 

Based  on  a  limited  competition 
among  the  four  sites,  in  FY  1998.  OJJDP 
provided  additional  funding  for  12 
months  to  one  of  the  initial  planning 
sites  (Lee  County  Sheriff's  Office  in  Lee 
County.  FL)  and  to  one  of  the  initial 
enhancement  sites  (Jefferson  Center  for 
Mental  Health  in  Jefferson  Coimty.  CO). 
The  two  other  sites  (Human  Service 
Associates.  Inc.  (HSA)  in  Orlando.  FL. 
and  the  Denver  Juvenile  Court  in 
Denver.  CO)  received  increased  funding 
from  fuvenile  Accountability  Incentive 
Block  Grant  funds  to  develop  a  fully 
operational  CAC.  including  all  four  CAC 
conceptual  elements.  Increased  funding 
was  also  provided  to  the  national 
evalualor.  the  National  Council  on 
Crime  and  Delinquency. 

During  year  2.  the  Lee  County 
Sheriffs  Office  worked  to  design  and 
implement  a  comprehensive 
management  information  system  that 
will  serve  as  the  backbone  of  the  future 
assessment  center.  The  Jefferson  Center 
for  Mental  Health  further  enhanced  its 
assessment  center  by  conducting  an 
intensive  review  of  existing  assessment 
tools  and  enhancing  the  case 
management  process.  In  addition,  lx>th 
Denver  and  Orlando  (HSA)  began 
developing  fully  operational  CAC's. 

In  FY  2000,  OJJDP  vrill  provide 
additional  funding  to  support  the  full 
implementation  of  OJJDP's  CAC  concept 
to  the  current  grantees  in  Denver  and 
Orlando.  No  addiUonal  applications 
will  be  solicited  in  FY  2000. 


Comprehensive  Children  and  Families 
Mental  Health  Training  and  Technical 
Assistance 

Under  an  FY  1999  interagency 
agreement,  OJJDP  transferred  funds  to 
the  Center  for  Mental  Health  Services 
(CMHS)  to  support  the  new  contract  for 
training  and  technical  assistance  for  the 
CMHS-funded  Comprehensive  Mental 
Health  sites.  These  funds  will  be  used 
to  enhance  the  involvement  of  the 
juvenile  justice  system  in  the  systems  of 
care  that  are  being  developed  in  each  of 
the  CMHS-funded  sites.  Funds  will 
again  bo  transferred  to  CMHS  in  FY 
2000  to  support  the  training  and 
technical  assistance  and  to  meet  the 
terms  of  the  3-year  interagency 
agreement. 

OJJDP  will  support  this  initiative 
through  an  interagency  agreement  with 
the  Center  for  Mental  Health  Services. 
No  additional  applications  will  be 
sohcited  in  FY  2000. 

Development  of  the  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  luvenile  Offenders 

OJJDP  has  been  providing  support  for 
development  of  its  Comprehensive 
Strategy  for  several  years.  This  project 
will  complete  ongoing  strategic 
planning  efforts  in  two  States.  Oregon 
and  Wisconsin,  and  provide 
implementation  support  in  six  States 
that  have  completed  the  strategic 
planning  process.  OJJDP  will  also 
explore  the  addition  of  two  or  more 
Comprehensive  Strategy  States  in  FY 
20OO.  As  in  the  original  eight  States,  up 
to  six  local  jurisdictions  will  be 
identified  to  receive  Comprehensive 
Strategy  planning  training  and  technical 
assistance.  OJJDP  will  continue  to 
provide  technical  assistance  to  further 
assist  Slates  and  local  jurisdictions, 
through  training  and  technical 
assistance,  in  developing  and 
implementing  the  Comprehensive 
Strategy.  Further  development  and 
update  of  the  Guide  for  Implementing 
the  Comprehensive  Strategy  for  Serious. 
Violent,  and  Chronic  Juvenile  Offenders 
will  be  completed  in  FY  2000. 

This  project  will  be  implemented  by 
the  current  grantees,  the  National 
Coimcil  on  Crime  and  Delinquency  and 
Developmental  Research  and  Programs, 
Inc.  No  additional  appUcations  will  be 
solicited  in  FY  2000. 

Evaluation  of  the  Department  of  Labor's 
Education  and  Training  for  Youthful 
Offenders  Initiative 

This  evaluation  will  document  the 
activities  undertaken  by  two  States 
awarded  grants  under  the  U.S. 
Department  of  Labor's  (DOL's) 


Education  and  Training  for  Youthful 
Offenders  Initiative.  Each  DOL  grantee 
will  provide  comprehensive  school-to- 
work  education  and  training  within  a 
juvenile  correctional  facility  and 
followup  and  job  placement  services  as 
youth  return  to  the  community.  It  u 
intended  that  the  comprehensive 
5er\'ices  developed  under  these  grants 
will  serve  as  models  for  other  juvenile 
correctional  facilities  across  the  country. 

The  OJJDP-sponsored  evaluation  of 
these  projects  will  be  conducted  in  two 
phases.  During  Phase  I.  a  process 
evaluation  will  be  conducted  at  each 
site  to  document  the  extent  to  which 
educational,  job  training,  and  aftercare 
services  were  enhanced  with  DOL 
funding.  Also,  the  feasibility  of 
conducting  an  impact  evaluation  at  each 
site  will  be  determined  during  Phase  1. 
Phase  n  will  entail  conducting  an 
impact  evaluation  at  one  or  both  sites. 
For  those  sites  where  a  rigorous  Impact 
evaluation  can  be  conducted,  the  effects 
of  the  program  on  job-related  skills, 
employment,  earnings,  academic 
performance,  and  recidivism  will  be 
measured. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Council  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Evaluation  of  the  Intensive  Conununity- 
Based  Aftercare  Program 

In  FY  1995,  OJJDP  competitively 
awarded  a  grant  to  the  National  Council 
on  Crime  and  Delinquency  to  perform  a 
process  evaluation  and  design  an 
outcome  evaluation  of  the  Intensive 
Community-Based  Aftercare 
Demonstration  and  Technical 
Assistance  Program.  In  F>'  1998.  the 
project  was  supplemented  and  extended 
for  an  additional  2  years  to  continue  ihe 
outcome  evaluation,  which  seeks  to 
determine  the  extent  of  the  differences 
between  the  Intensive  Community- 
Based  Aftercare  Program  (lAP) 
participants  and  the  "regular"  parolees, 
the  supervision  and  services  provided  to 
both  groups,  and  the  cost-effectiveness 
of  lAP.  Data  collection  is  being 
accomplished  using  several  methods 
including  searching  State  poUce  records 
to  measure  recidivism  and  analyzing 
State  agency  and  juvenile  court  data  to 
estimate  costs. 

This  project  vrill  be  implemented  by 
the  current  grantee,  the  National 
Coimcil  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Evaluation  of  Teen  Courts 

This  project,  which  OJJDP  began  in 
FY  1997,  is  measuring  the  effect  of 
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handling  young,  relatively  nonserious 
law  violators  in  teen  courts  rather  than 
in  traditional  juvenile  or  family  courts. 
Researchers  are  collecting  data  on 
several  dimensions  of  program 
outcomes,  including  postprogram 
recidivism  and  changes  in  teens' 
perceptions  of  justice  and  their  abilitv'  to 
make  more  mature  judgments.  Analyses 
of  these  dimensions  will  be  used  to 
compare  youth  handled  in  at  least  three 
separate  teen  court  programs  with  those 
processed  by  the  traditional  juvenile 
justice  system.  In  addition,  the  study 
will  conduct  a  process  evaluation  of  the 
teen  court  programs,  exploring  legal, 
administrative,  and  case  processing 
factors  that  affect  the  ability  of  the 
programs  to  achieve  their  goals. 

This  evaluation  will  be  implemented 
by  the  current  grantee,  the  Urban 
Institute.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Helping  Communities  To  Promote 
Youth  Development 

OIJDP  will  continue  to  provide 
support  to  the  Institute  of  Medicine/ 
National  Research  Council.  National 
Academy  of  Sciences  for  a  review  and 
synthesis  of  existing  evidence  regarding 
the  effectiveness  of  community-level 
interventions  and  service  programs 
designed  to  promote  positive  youth 
development.  The  strengths  and 
limitations  of  measurement  and 
methodologies  used  to  evaluate  these 
interventions  will  be  assessed,  as  well 
as  policy  and  programmatic 
implications  of  this  research.  In 
addition  to  a  final  report  that  will 
synthesize  the  work  of  the  committee, 
brief  siunmary  "fact  sheets"  will  be 
widely  disseminated  to  policymakers, 
local  decisionmakers,  program 
administrators,  service  providers, 
researchers,  community  arganizers.  and 
other  key  stakeholders. 

OJJDP  will  implement  this  program 
through  an  interagency  agreement  with 
the  .National  Academy  of  Sciences.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Intensive  Community-Based  Aftercare 
Dissemination  and  Technical  Assistance 
Program 

This  initiative  supports 
implementation,  training  and  technical 
assistance,  and  an  independent 
evaluation  of  an  intensive  commimity- 
based  aftercare  model  in  three 
competitively  selected  demonstration 
sites.  The  overall  goal  of  the  intensive 
aftercare  model  is  to  identify  and  assist 
high-risk  juvenile  offenders  to  make  a 
gradual  transition  from  secure 
confinement  back  into  the  community. 
The  Intensive  Aftercare  Program  (lAP) 


model  has  three  distinct,  yet 
overlapping  segments:  (1)  Prerelease 
and  preparatory  planning  activities 
during  incarceration,  (2)  structured 
transitioning  involving  the  participation 
of  institutional  and  aftercare  stafis  both 
prior  to  and  following  community 
reentry,  and  (3)  long-term  reintegrative 
activities  to  ensure  adequate  service 
delivery  and  the  required  level  of  social 
control.  The  three  sites  will  complete  5 
years  of  program  development  and 
implementation  in  FY  2000.  Followup 
data  collection  will  continue  into  FY 
2000  to  capture  information  on  youth 
who  transitioned  back  into  the 
community.  In  late  FY  1999,  Johns 
Hopkins  University,  the  current  grantee, 
will  shift  its  focus  from  primarily 
providing  training  and  technical 
assistance  to  grantees  to  developing  a 
comprehensive  dissemination,  training, 
and  technical  assistance  effort  to  State 
juvenile  justice  systems  throughout  the 
United  States. 

The  lAP  project  will  be  implemented 
by  the  current  grantee,  the  Johns 
Hopkins  University.  No  additional 
applications  will  be  solicited  in  FY 
1999. 

Juvenile  Defender  Training,  Technical 
Assistance,  and  Resource  Center 

fa  FY  1999.  OJJDP  competitively 
funded  the  American  Bar  Association 
(ABAJ  to  develop  and  implement  the 
Juvenile  Defender  Training.  Technical 
Assistance,  and  Resource  Center 
(Juvenile  Defender  Center)  to  support 
training  and  technical  assistance  and  to 
serve  as  a  clearinghouse  and  resource 
center  for  juvenile  defenders  in  this 
country.  Recognizing  that  a  lack  of 
training,  technical  assistance,  and 
resources  for  juvenile  defenders 
weakens  the  juvenile  justice  system  and 
results  in  a  lack  of  due  process  for 
juvenile  offenders.  OJJDP  provided  seed 
money  in  FY  1999  to  fund  the  initial 
planning  and  implementation  of  a 
Juvenile  Defender  Center.  The  grantee  is 
expected  to  develop  a  partnership  with 
other  agencies  and  organizations  that 
will  provide  or  help  develop  fmancial 
resources  to  assist  in  sustaining  a 
permanent  Center.  The  Center  will  be 
designed  to  provide  both  general  and 
specialized  training  and  technical 
assistance  to  juvenile  defenders  in  the 
United  States.  The  design  will  also 
incorporate  a  resource  center  for 
purposes  such  as  serving  as  a  repository 
for  the  most  recent  litigation  on  key 
issues,  a  collection  of  sample  briefs,  and 
information  on  expert  witnesses. 

This  project  will  be  carried  out  by  the 
current  grantee,  the  American  Bar 
Association.  No  additional  applications 
will  be  solicited  in  FY  2000. 


Juvenile  Justice  Prosecution  Unit 

This  American  Prosecutors  Research 
Institute  project's  goal  is  to  increase  and 
improve  prosecutor  involvement  in 
juvenile  justice.  The  Project  will  pursue 
continuing  needs  assessment  by  a 
working  group  of  experienced 
prosecutors  regarding  district  attorney 
requirements  in  the  juvenile  area.  The 
project  will  design  and  present 
specialized  training  events  for  elected 
and  appointed  district  attorneys  and  for 
juvenile  unit  chiefs.  The  training  will 
deal  with  prosecutor  leadership  roles  in 
the  juvenile  justice  system  and  with  the 
clariflcation  or  resolution  of  important 
juvenile  justice  issues.  Such  issues  are 
expected  to  include  juvenile  policy, 
code  revisions,  resource  allocation, 
charging,  transfer  to  criminal  courts, 
alternative  juvenile  programs, 
confinement,  record  confidentiality,  and 
collaboration  with  other  agencies. 
Training  will  also  address  certain 
evolving  juvenile  justice  areas,  such  as 
conununity  prosecution,  community 
justice,  restorative  justice,  community 
assessment  centers,  and  mental  health 
concerns,  among  others.  In  addition,  the 
project  will  continue  to  develop  training 
and  reference  materials  pertaining  to 
significant  juvenile  justice  topics. 

This  project  will  be  implemented  by 
the  current  grantee,  the  American 
Prosecutors  Research  Institute.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Juvenile  Residential  Facility  Census 

As  part  of  a  long-term  relationship 
with  the  Bureau  of  the  Census.  OJJDP 
will  continue  to  fund  the  development 
and  testing  of  a  new  census  of  juvenile 
residential  facilities.  This  census  will 
focus  on  those  facilities  that  are 
authorized  to  hold  juveniles  based  on 
contact  with  the  juvenile  justice  system. 
From  interviews  with  facility 
administrators  and  staff  at  20  locations, 
project  staff  have  produced  a  detailed 
report  discussing  how  best  to  capture 
information  on  education,  mental  health 
and  substance  abuse  treatment,  health 
services,  conditions  of  custody,  staffing, 
and  facility  capacity.  Project  staff  have 
also  drafted  and  tested  a  questionnaire 
based  on  the  interview  results.  The 
census  was  tested  in  October  1998. 
Census  Bureau  staff  will  prepare  a 
report  on  the  results  of  this  test  and 
make  specific  recommendations 
concerning  changes  and  census 
implemenUtion.  In  2000.  OJJDP  and 
Census  will  work  together  to  finalize  the 
census  format  and  data  collection 
methods.  The  census  will  be 
administered  for  the  first  time  in 
October  2000. 


This  project  will  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census.  Governments 
Division  and  Statistical  Research 
Division.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Linking  Balanced  and  Restorative 
Justice  and  Adolescents  (LIBRA) 

This  project  addresses  effective 
interventions  with  the  at-risk  and 
delinquent  youthful  population  of 
Vermont,  combined  with  Vermont's 
determination  to  raise,  support,  teach, 
and  nurture  youth  in  their  communities. 
As  a  rural  state,  Vermont  faces  many  of 
the  same  issues  plaguing  larger,  urban 
States,  including  underage  drinking, 
drug  abuse,  education  failure,  and 
mental  health  issues.  The  goal  of  this 
program  is  to  continue  development  of 
a  comprehensive,  integrated,  balanced, 
and  restorative  system  of  justice  for 
youthful  offenders  that  holds  them 
accountable  for  their  actions  to  victims, 
protects  the  community,  builds  offender 
skills  and  competencies,  and  offers 
opportunities  for  positive  connections 
to  communit}'  members.  OJJDP  funding 
for  the  program  began  in  F\'  1998.  Based 
on  the  Balanced  and  Restorative  Justice 
(BARJ)  philosophy  of  reparation,  rather 
than  retribution,  the  LIBRA  project  has 
created  a  network  of  Juvenile  Reparative 
Boards,  which  hold  youth  immediately 
accountable  for  their  actions  and 
provide  direct  services  to  youth, 
parents,  victims,  and  community 
members.  The  project  will  also  continue 
to  pilot  Community  Justice  Centers, 
which  demonstrate  that  the  community 
is  the  core  of  the  justice  process  and 
recognize  youth  as  a  vital  part  of  the 
conununity.  Also,  a  curriculum  of 
Competency  Training  Classes  for 
youthful  offenders  and  youth  at  risk  of 
delinquency  will  be  maintained  and 
will  focus  on  conflict  resolution,  social 
skills,  problem  solving,  and 
decisionmaking. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Vermont 
Department  of  Social  and  Rehabilitation 
Services.  No  additional  applications 
vrill  be  solicited  in  FY  2000. 

Longitudinal  Study  To  Examine  the 
Development  of  Conduct  Disorder  in 
Girls 

The  purpose  of  this  project  is  to 
examine  the  development  of  conduct 
disorder  in  a  sample  of  2.500  inner-city 
girls  who  are  ages  6  to  8  at  the  begiiming 
of  the  study.  The  study  will  follow  the 
girls  annually  for  5  years  and  will 
provide  information  that  is  critical  to 
the  understanding  of  the  etiology, 
comorbidity,  and  prognosis  of  conduct 
disorder  in  girls.  "This  project  is 


important  because  delinquency  in  girls 
has  been  steadily  increasing  over  the 
past  decade  and  a  better  understanding 
of  the  developmental  processes  in  girls 
will  help  in  identifying  effective  means 
of  prevention  and  provide  direction  for 
juvenile  justice  responses  to  delinquent 
girls.  The  program  is  being  funded 
under  an  FY  1999  interagency 
agreement  between  OJJDP  and  the 
National  Institute  of  Mental  Health. 

The  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Pittsburgh.  No  additional  applications 
will  be  solicited  in  FY  2000. 

National  Juvenile  Justice  Data  Analysis 
Project 

hi  1998.  OJJDP  established  the 
National  Juvenile  Justice  Data  Analysis 
Project  (NJJDAP)  to  sen'e  the  critical 
information  needs  of  the  juvenile  justice 
community  and  OJJDP.  The  NJJDAP 
produces  analyses  and  disseminates 
statistical  information  to  the  public  and 
to  State  and  local  policymakers.  The 
project  serves  as  a  principal  resource  to 
accentuate  and  enhance  OJJDP's  ability 
to  provide  quality  information  to  the 
field  of  juvenile  justice.  The  project  uses 
many  national  data  sources  to  examine 
issues  critical  to  the  juvenile  justice 
system.  The  data  sources  used  are  not 
limited  to  criminal  justice  or  juvenile 
justice  date.  In  1999.  the  NJJDAP  has 
produced  analyses  based  on  the 
National  Longitudinal  Survey  of  Youth 
(NLSY).  operated  by  the  Bureau  of  Labor 
Statistics.  The  NLSY  is  a  national  self- 
report  survey  of  youth  that  includes 
several  measures  of  juvenile  offending. 
Also,  the  NJJDAP  has  produced  analyses 
of  the  Census  of  Juveniles  in  Residential 
Placement 

The  project  will  be  implemented  by 
the  current  grantee,  the  National  Center 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

National  Juvenile  Justice  Program 
Directory 

To  conduct  its  statistical  functions. 
OJJDP  must  maintam  a  current  and 
accurate  list  of  all  entities  surveyed 
either  in  the  various  censuses  or  in 
surveys.  This  list  currently  consists  of  a 
complete  list  of  juvenile  residential 
facilities  and  a  list  of  juvenile  probation 
offices.  As  OJJDP  expands  its  statistical 
work,  it  will  need  to  expand  this  listing 
as  well.  The  list  needs  to  contain 
contact  information  for  the  various 
facilities  or  agencies  and  appropriate 
information  for  sampling.  During  2000. 
the  Census  Bureau  will  continue  to 
maintain  the  currenUy  available 
portions  of  the  directory  and  will 
explore  expansions  needed  to  monitor 


other  areas  of  juvenile  justice  such  as 
nonresidential  conectional  programs 
and  juvenile  court  staff. 

This  project  will  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census.  Governments 
Division.  No  additional  applications 
will  be  solicited  in  FY  2000. 

The  National  Longitudinal  Survey  of 
Youth  97 

OJJDP  will  continue  to  support  the 
third  round  of  data  collection,  begun  in 
FY  1997.  by  the  National  Longitudinal 
Survey  of  Youth  97  (NLSY97)  through 
an  interagency  agreement  with  the 
Bureau  of  Labor  Statistics  (BLS).  The 
NLSY97  is  studying  school-to-work 
transition  in  a  nationally  representative 
sample  of  8.700  youth  ages  12  to  16 
years  old.  BLS  is  also  collecting  data  on 
the  involvement  of  these  youth  in 
antisocial  and  other  behavior  that  may 
affect  their  transition  to  productive 
work  careers.  The  survey  provides 
information  about  risk  and  protective 
factors  related  to  the  initiation, 
persistence,  and  desistance  of 
delinquent  and  criminal  behavior  and 
provides  an  opportunity  to  determine 
the  generalizability  of  findings  from 
OJJDP's  Program  of  Research  on  the 
Causes  and  Correlates  of  Delinquency 
and  other  longitudinal  studies  to  a 
nationally  representative  population  of 
youth. 

The  program  will  be  implemented  by 
the  BLS  under  an  interagency 
agreement.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Performance-Based  Standards  for 
Juvenile  Correction  and  Detention 
Facilities 

Performance-Based  Standards  for 
Juvenile  Correction  and  Detention 
Facilities  Program,  which  began  with  a 
competitive  OJJDP  cooperative 
agreement  awarded  to  the  Council  of 
Juvenile  Correctional  Administrators 
(qCA)  in  FY  1995.  has  developed  a 
performance  management  system  for  the 
management  of  juvenile  correctional 
facilities.  The  system  provides  tools  for 
monitoring  and  improving  outcomes  in 
six  critical  facility  functions:  providing 
security,  safety,  order,  health  care, 
educational,  and'mental  health 
programming  within  a  context  that 
protects  individual  rights.  CurrenUy,  32 
facilities,  including  2  State  systems, 
have  begun  the  implementation  process, 
which  consists  of  the  data  collection 
and  analysis  of  baseline  data:  the 
development  of  an  initial  facility 
improvement  plan,  which  may  include 
financial  support  to  make 
improvements:  and  reassessment  and 
revision  of  the  facility  improvement 
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plan.  During  FY  2000,  the  program  itself 
is  undergoing  refinements  to  improve 
management  of  the  process  for  the 
facilities.  In  addition,  approximately  15 
new  sites  will  begin  the  process,  using 
streamlined  data  collection  and  new 
diagnostic  tools.  In  addition  to  working 
with  the  participating  facilities  during 
this  funding  period,  the  project  will 
finalize  the  implementation  model; 
revise  instruments,  as  needed;  and 
develop  criteria  for  determining  full 
implementation,  including  the  testing  of 
community  release  measures.  Where 
appropriate,  the  project  will  establish 
performance  benchmarks  and  develop 
analytical  reports  regarding  facility  and 
system  change  that  has  occurred  in  the 
test  sites. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Council  of 
Juvenile  Correctional  Administrators. 
No  additional  applications  will  be 
solicited  in  FY  2000. 

San  Francisco  juvenile  Justice  Local 
Action  Plan — Delancy  Street  Initiative 

In  FY  1998.  ODDP  provided  funding 
to  the  City  and  County  of  San  Francisco, 
CA.  to  support  the  implementation  of  a 
comprehensive  effort  to  reform  the  city's 
juvenile  justice  system.  San  Francisco's 
Comprehensive  Juvenile  Justice  Local 
Action  Plan,  facilitated  by  the  Delancy 
Street  Foundation  CIRCLE  (Coalition  to 
Revitalize  Communities.  Lives  and 
Environments),  represents  the 
culmination  of  a  unique.  coUaboralive 
needs  assessment  of  the  existing 
juvenile  justice  system.  Based  on  this 
assessment.  San  Francisco  identified  six 
of  the  most  critical  gaps  in  the  juvenile 
justice  system  and  proposed  programs 
to  till  those  gaps:  Community 
Assessment  and  Referral  Center.  Early 
Risk  and  Resiliency.  Safe  Haven.  Safe 
Corridor,  the  Life  Learning  Academy, 
and  the  Life  Learning  Residential  Center 
for  Girls.  These  six  programs  originated 
from  the  needs  assessment  and  are  a 
product  of  teams  composed  of 
representatives  from  San  Francisco  and 
its  diverse  communities. 

In  FY  1999.  OIJDP  provided  funding 
to  enhance  services  offered  at  the  Life 
Learning  Residential  Center  (Academy), 
an  intensive  life-changing,  day 
treatment  program  designed  to  turn 
around  the  lives  of  youth  with  multiple 
problems  that  include  multigeoerational 
poverty,  gang  involvement,  drug  abuse, 
disciplinary  problems,  and  school 
dropouts  and  failure.  The  Academy 
aims  to  strengthen  a  youth's  bond  with 
his  family  and  extended  family  and  the 
commtmity.  while  providing  complete 
"life  learning"  instruction  and 
education.  Funding  will  also  be  used  for 


program  replication  throughout  the 
country. 

This  project  will  be  implemented  by 
the  current  grantee,  the  City  and  County 
of  San  Francisco,  in  FY  2000.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Survey  of  Juvenile  Probation 

OJJDP  will  continue  to  support  the 
development  of  a  survey  of  juvenile 
probation  offices.  This  survey  will  lead 
directly  to  national  estimates  of  the 
numbers  of  juveniles  on  probation  at  a 
given  time.  OJJDP  began  this  effort  in 
1996  with  assessments  of  ciurent 
knowledge  of  probation  and  the  need  for 
information  on  this  aspect  of  juvenile 
justice.  The  development  efforts  have  so 
far  included  site  visits  to  three  State 
probation  departments  and  local 
probation  departments  in  those  States. 
An  additional  seven  States  will  be 
visited  in  the  coming  year.  Based  on  this 
information,  the  Center  for  Survey 
Methods  Research  (CSMR)  at  the  Bureau 
of  the  Census  will  develop  a  survey 
methodology  and  a  survey 
questionnaire.  The  plans  for  this  survey 
have  expanded  by  necessity  to  include 
efforts  (already  under  way  under  a 
separate  agreement  with  the  Bureau  of 
the  Census)  to  list  and  categorize 
juvenile  probation  offices  nationally. 
Working  with  OJJDP.  the  Census  Bureau 
will  develop  a  list  of  probation  offices 
and  several  categorizations  of  these 
offices  to  facilitate  the  development  of 
a  sampling  scheme.  In  the  coming  year. 
OJJDP  and  the  Census  Bureau  wiU 
continue  working  on  the  specifications 
for  this  list  and  continue  efforts  to 
develop  the  list.  Also,  working  with  the 
Governments  Division  of  the  Bureau  of 
the  Census.  OJJDP  will  continue  to  take 
the  steps  needed  to  implement  the 
survey.  OJJDP  anticipates  the  first 
Survey  of  Juvenile  Probation  will  take 
place  in  calendar  year  2(X)2. 

This  project  will  t>e  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Technical  Assistance  to  Native 
American  Tribes  and  Alaskan  Native 
Communities 

The  Technical  Assistance  to  Native 
American  Tribes  and  Alaskan  Native 
Communities  Program  is  designed  to 
equip  tribal  governments  with  the 
necessary  information  and  tools  to 
enhance  or  develop  comprehensive, 
systemwide  approaches  to  reduce 
juvenile  delinquency,  violence,  and 
victimization  and  increase  the  safety  of 
their  communities.  In  FY  1997.  OJJDP 
awarded  a  3-year  cooperative  agreement 


to  the  American  Indian  Development 
Associates  (AIDA)  to  provide  training 
and  technical  assistance  to  Indian 
nations  seeking  to  improve  juvenile 
justice  services  to  children,  youth,  and 
families. 

Throughout  FY's  1998  and  1999. 
AIDA  continued  to  provide  technical 
assistance  to  Indian  nations  and 
developed  information  materials  for 
Indian  juvenile  justice  practitioners, 
administrators,  and  policymakers.  Topic 
areas  covered  Indian  youth  gangs; 
personnel  competency  building,  such  as 
conducting  effective  preadjudication 
investigations  and  preparing  reports; 
developing  protocols  to  implement  State 
Children's  Code  provisions  that  affect 
Native  American  children;  establishing 
sustainable,  comprehensive  community- 
based  planning  processes  that  focus  on 
the  needs  of  tribal  youth;  and 
developing  and  implementing  culturally 
relevant  policies,  programs,  and 
practices.  The  technical  assistance  and 
materials  also  addressed  the 
overlapping  roles  and  jurisdiction  of 
Federal.  State,  and  tribal  justice 
systems,  particularly  in  understanding 
the  laws  and  public  policies  applicable 
to  or  effective  in  Indian  communities. 

In  FY  2000,  OJJDP  will  continue  to 
promote  and  provide  technical 
assistance  to  tribes  seeking  to  develop 
and  enhance  their  juvenile  justice 
systems.  AIDA  will  provide  training  and 
technical  assistance  in  the  following 
emphasis  areas:  Developing  a 
conununity-based  secondary  prevention 
program;  developing  a  tribal  justice 
probation  system;  developing 
multidisciplinary  approaches  to  youth 
gang  violence  prevention;  estabUshing 
risk  assessment  and  classification 
systems:  developing  comprehensive 
strategies  to  handle  offenders; 
expanding  referral  and  service  delivery 
systems;  developing  cooperative 
interagency  and  intergovenunental 
relationships;  and  developing 
technology  to  improve  systems  and 
increased  access  to  juvenile  justice 
information 

This  program  will  be  implemented  by 
the  current  grantee,  the  American 
Indian  Development  Associates.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

TeenSupreme  Career  Preparation 
Initiative 

In  FY  1998,  OJJDP.  in  partnership 
with  the  U.S.  Department  of  Labor's 
(DOL's)  Employment  and  Training 
Administration,  provided  funding 
support  to  the  Boys  &  Girls  Clubs  of 
Ainerica  to  demonstrate  and  evaluate 
the  TeenSupreme  Career  Preparation 
Initiative.  Tliis  initiative  provides 


employment  training  and  other  related 
services  to  at-risk  youth  through  local 
Boys  k  Girls  Clubs  with  TeenSupreme 
Centers.  In  FY  1998.  DOL  funds 
supported  program  staffing  in  the 
existing  41  TeenSupreme  Centers,  and 
in  1999.  the  number  of  sites  was 
expanded  to  45.  These  45  clubs  are 
provided  funding  support  to  hire  an 
employment  specialist  to  work  with  the 
youth.  Boys  &  Girls  Clubs  of  America 
provides  intensive  training  and 
technical  assistance  to  each  site  and 
administrative  and  staffing  tupport  to 
the  program  from  the  national  office 
OJJDP  funds  support  the  evaluation 
component  of  the  program,  which  is 
being  implemented  by  an  independent 
evaluator. 

This  jointly  funded  Department  of 
Labor  and  OJJDP  initiative  will  be 
implemented  by  the  current  grantee,  the 
Boys  &  Girls  Clubs  of  America.  No 
additional  applications  will  be  solicited 
in  FY  1999. 

Training  and  Technical  Support  for 
State  and  Local  Jurisdictional  Teams  To 
Focus  on  Juvenile  Corrections  and 
Detention  Overcrowding 

Through  systemic  change  vrithin  local 
juvenile  detention  systems  or  statewide 
juvenile  corrections  systems,  this 
project  seeks  to  reduce  overcrowding  in 
facilities  where  juveniles  are  held. 
Competitively  awarded  in  FY  1994  to 
the  National  Juvenile  Detention 
Association  (NJDA).  in  partnership  with 
the  San  Francisco  Youth  Law  Center, 
the  project  provides  training  and 
technical  assistance  materials  for  use  by 
State  and  local  jurisdictional  teams. 
NJDA  selected  three  jurisdictions 
(Camden.  NJ;  Oklahoma  City.  OK;  and 
the  Rhode  Island  Juvenile  Corrections 
System)  for  onsite  development, 
implementation,  and  testing  of 
procedures  to  reduce  crowding.  All 
three  original  sites  have  completed  their 
work.  The  grantee  is  exploring 
addibonal  sites  for  comprehensive 
training  and  technical  assistance  in  FY 
2000.  NJDA  will  also  be  initiating  its 
Jurisdictional  Team  Training  Course  in 
FY  2000  at  three  sites  that  are 
experiencing  overcrowding  in  their 
juvenile  facilities. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Juvenile  Detention  Association.  No 
additional  applications  will  be  solicited 
in  FY  2000. 


Child  Abuse  and  Neglect  and 
Dependency  Courts 

National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

OJJDP  will  continue  funding  the  grant 
competitively  awarded  in  FY  1997  to 
Westat.  Inc.  Rockville.  MD.  for  a 
national  evaluation  to  document  and 
explicate  the  process  of  community 
mobilization,  planning,  and 
collaboration  that  has  taken  place  before 
and  during  the  Safe  Kids/Safe  Streets 
awards;  to  inform  program  staff  of 
performance  levels  on  an  ongoing  basis; 
and  to  determine  the  effectiveness  of  the 
implemented  programs  in  achieving  the 
goals  of  the  Safe  Kids/Safe  Streets 
program.  The  initial  18-monlh  grant 
began  a  process  evaluation  and  an 
assessment  of  the  feasibility  of  an 
impact  evaluation.  Westat  will  continue 
the  process  evaltiation.  which  will  now 
focus  on  tracking  the  implementation 
efforts  at  each  of  the  sites:  continue 
developing  the  national  impact 
evaluation:  and  continue  working  with 
local  evaluators  to  develop  their 
capacity  to  evaluate  programs.  Also, 
Westat  will  add  a  fifth  site  to  the 
evaluation. 

This  evaluation  will  be  implemented 
by  the  current  grantee.  Westat,  Inc.  No 
additional  applicatioas  will  be  solicited 
in  FY  2000. 

Nurse  Home  Visitation 

to  FY  2000,  OJ7DP  will  continue  the 
integration  of  Prenatal  and  Early 
Childhood  Nurse  Home  Visitation  into 
five  Operation  Weed  and  Seed  sites 
(Clearwater.  FL;  Fresno.  CA;  Los 
Angeles,  CA;  Oakland,  CA;  and 
Oklahoma  City,  OK)  and  one  combined 
Weed  and  Seed/Safe  Futures  site  (SI. 
Louis.  MO).  Operation  Weed  and  Seed 
is  a  national  initiative  to  make 
communities  safe  through  law 
enforcement  activities  and  to  rebuild 
crime-ridden  communities  across  the 
country  through  social  services  and 
economic  redevelopment.  SafeFutures  is 
an  OJJDP  initiative  to  assist  in 
implementing  comprehensive 
commimity  programs  designed  to 
reduce  youth  violence,  delinquency, 
and  victimization  through  the  creation 
of  a  continuum  of  care  in  communities. 
The  integration  of  the  Prenatal  and  Early 
Childhood  Nurse  Home  Visitation 
Program  is  co-funded  by  OJJDP.  OJP's 
Executive  Office  for  Weed  and  Seed, 
and  the  U.S.  Department  of  Health  and 
Human  Services. 

Several  rigorous  studies  of  the 
Prenatal  and  Early  Childhood  Nurse 
Home  Visitation  Program  model 
indicate  that  it  reduces  the  risks  for 
early  antisocial  behavior  and  prevents 


problems  associated  with  youth  crime 
and  delinquency,  such  as  child  abuse, 
maternal  substance  abuse,  and  maternal 
criminal  involvement.  A  15-year 
followup  of  the  original  Nurse  Home 
Visitation  program  found  that 
adolescents  whose  mothers  received 
home  visitation  services  over  a  decade 
earlier  were  less  likely  to  have  run 
away,  been  arrested,  and  been  convicted 
of  a  crime  than  those  whose  mothers 
had  not  received  a  nurse  home  visitor. 
They  also  had  lower  levels  of  cigarette 
and  alcohol  use. 

The  current  program  being 
implemented  in  the  six  sites  targets  low 
income,  first-time  mothers  and  their 
infants  to  accomplish  three  goals:  (1) 
Improve  pregnancy  outcomes  by 
helping  women  alter  their  health-related 
behaviors,  including  use  of  cigarettes, 
alcohol  and  drugs;  improve  their 
nutrition;  and  reduce  risk  factors  for 
premature  delivery;  (2)  improve  child 
health  and  development  by  helping 
parents  provide  more  responsible  and 
competent  care  for  their  children;  and 
(3)  improve  families'  economic  self- 
sufficiency  by  helping  parents  develop 
a  vision  for  their  own  future,  plan  future 
pregnancies,  continue  their  education, 
and  find  work. 

The  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Colorado  Health  Services  Center.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Research  on  Child  Neglect 

In  FY  2000.  OJJDP  will  continue  to 
join  several  other  Federal  agencies, 
including  the  Office  of  Justice  Program's 
National  Institute  of  Justice,  the  U.S. 
Department  of  Education,  and  the 
Department  of  Health  and  Human 
Services'  National  Institutes  of  Health 
and  Administration  on  Children.  Youth, 
and  Families  (the  Neglect  Consortium), 
in  funding  research  projects  that  will 
enhance  understanding  of  the  etiology, 
extent,  services,  treatment,  management, 
and  prevention  of  child  neglect.  This 
multiagency  effort  addres.ses  the  lack  of 
research  focusing  specifically  on  the 
issue  of  child  neglect.  Child  neglect  may 
relate  to  profound  health  consequences, 
place  children  at  higher  risk  for  a 
variety  of  diseases  and  conditions,  and 
interfere  with  normal  social,  cognitive, 
and  affective  development.  Thus,  child 
neglect  is  a  serious  public  health, 
justice,  social  services,  and  education 
problem,  not  only  compromising  the 
immediate  health  of  the  Nation's 
children,  but  also  threatening  their 
growth  and  intellectual  deveiopment, 
their  long-term  physical  and  mental 
health  outcomes,  their  propensity  for 
prosocial  behavior,  their  future 
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parenting  practices,  and  their  economic 
productivity. 

The  research  studies  funded  by  this 
initiative  can  focus  on  a  range  of  issues, 
including,  but  not  limited  to,  the 
following:  the  antecedents  of  neglect; 
the  consequences  of  neglect;  the 
processes  and  mediators  accounting  for 
or  influencing  the  effects  of  neglect;  and 
treatment,  preventive  intervention,  and 
service  delivery. 

This  program  will  be  implemented 
through  an  interagency  agreement  with 
the  National  Institutes  of  Health.  No 
additional  applications  will  be  solicited 
in  FY  2000. 


Safe  Kids/Safe  Streets:  Community 
Approaches  To  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

This  5V2  year  demonstration  program 
is  designed  to  foster  coordinated 
rntnmiinity  responses  to  child  abuse 
and  neglect.  Several  components  of  the 
Office  of  Justice  Programs  joined  in  FY 
1996  to  develop  this  coordinated 
program  response  to  break  the  cycle  of 
early  childhood  victimization  and  later 
criminality  and  to  reduce  child  abuse 
and  neglect  and  resulting  child 
fatalities.  OJJDP  awarded  competitive 
cooperative  agreements  in  FY  1997  to 
five  sites  (Chittenden  County,  VT; 
Himtsville,  AL;  Kansas  City,  MO;  the 
Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians,  MI;  and  Toledo,  OH).  Funds 
were  provided  by  OJJDP,  the  Executive 


Office  for  Weed  and  Seed,  and  the 
Violence  Against  Women  Office. 

In  FY  2000,  continuation  awards  will 
be  made  to  each  of  the  current 
demonstration  sites.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

The  programs  described  above  will 
further  OJJDP's  goals  and  help  to 
consolidate  and  continue  the  gains 
made  in  the  past  few  years  in  combating 
juvenile  delinquency  and  victimization. 
OJJDP  welcomes  comments  on  this 
Proposed  Program  Plan. 

Dated:  [)ecember  13, 1999. 
Shay  Bilchik, 

Administiator,  Office  of  Juvenile /ustice  and 
Delinquency  Prevention. 
[FR  Doc.  99-32708  Filed  12-17-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Fart  28S 

RIN  1S10-AA78 

Offset  of  Tax  Refund  Payments  To 
Collect  State  Income  Tax  Obligations 

agency:  Financial  Management  Service, 

Fiscal  Service.  Treasury. 

ACTION:  Interim  Rule  with  Request  for 

Comments. 

summary:  Under  provisions  of  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998  the  Federal  tax 
refund  of  a  taxpayer  who  owes  past-due, 
legally  enforceable  State  income  tax 
obligations  may  be  reduced,  or  offset,  by 
the  amounts  owed  by  the  taxpayer.  The 
funds  offset  from  the  taxpayers'  Federal 
tax  refiinds  are  forwarded  to  the  State 
that  reported  the  State  income  tax 
obligation.  Effective  January  1.  2000.  the 
Department  of  the  Treasury  will 
incorporate  the  procedures  necessary  to 
collect  State  income  tax  obligations 
reported  by  States  as  part  of  the 
centralized  offset  program  operated  by 
the  Financial  Management  Service 
fFMS).  a  bureau  of  the  Department  of 
the  Treasury.  Under  this  interim  rule, 
past-due,  legally  enforceable  State 
income  tax  obligations  include  any  local 
income  tax  that  is  administered  by  the 
chief  tax  administration  agency  of  the 
State. 

DATES:  Effective  January  1,  2000. 
Comments  will  be  accepted  until 
January  19.  2000. 

ADDRESSES:  All  conunents  should  be 
addressed  to  Gerry  Isenberg,  Financial 
Program  Specialist,  Debt  Management 
Services,  Financial  Management 
Service.  Department  of  the  Treasury, 
401  14th  Street  S.W..  Room  151, 
Washington,  D.C.  20227.  A  copy  of  this 
interim  rule  is  being  made  available  for 
downloading  from  the  Financial 
Management  Service  web  site  at  the 
following  address:  http:// 
www.fms.treas.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Balamaci,  Division  Director,  Debt 
Management  Services,  at  (202)  874- 
6660:  Ellen  Neubauer  or  Ronda  Kent. 
Senior  Attorneys,  at  (202)  874-6680. 

SUPPLEMENTARY  INFORMATION: 

Background 

General 

The  Internal  Revenue  Code  authorizes 
the  Secretary  of  the  Treasury  to  offset 
Federal  lax  refund  payments  to  satisfy 
debts  owed  to  the  United  States  and  to 
collect  past-due  support  for  States. 


Under  the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998. 
Pub.  L.  105-206,  112  Stat.  685,  779 
(1998).  the  authority  to  offset  tax  refund 
payments  was  amended  to  allow  for  the 
offset  of  Federal  tax  refund  payments  to 
collect  past-due,  legally  enforceable 
State  income  tax  obligations  reported  to 
the  Secretary  of  the  Treasury  by  States. 
The  amendments  authorizing  such 
,  offsets  are  effective  begiiming  January  1, 

iooo. 

/  Prior  to  January  1999,  offsets  of  tax 
i^fund  payments  were  conducted  by  the 
Internal  Revenue  Service  (IRS)  under 
the  lax  refund  offset  program.  Effective 
January  1 ,  1999.  the  IRS  tax  refund 
offset  program  was  merged  into  the 
Treasury  Offset  Program,  operated  by 
the  Financial  Management  Service 
(FMS).  FMS.  a  bureau  of  the  U.S. 
Department  of  the  Treasury,  disburses 
more  than  BSO  million  Federal 
pavments  annually,  including  tax 
refund  payments  to  taxpayers  on  behalf 
of  the  IRS.  The  Treasury  Offset  Program 
is  a  centralized  offset  program  in  which 
FMS  offsets  tax  refund  payments  as  well 
as  other  nontax  Federal  payments  to 
collect  delinquent  debts  owed  to 
Federal  agencies  and  States. 

This  rme  governs  orUy  the  offset  of 
one  type  of  payment,  i.e..  tax  refiinds,  to 
pay  one  type  of  delinquent  debt,  i.e.. 
past-due.  legally  enforceable  Slate 
income  tax  obligations.  FMS  has 
promulgated  separate  rules  and 
procedures  governing  other  types  of 
offset,  such  as  tax  refund  offset  for  the 
collection  of  debts  owed  to  the  Federal 
Government  and  tax  refund  offset  for 
Ihe  collection  of  past-due  support.  FMS 
anticipates  that  Part  285  of  this  title 
ultimately  will  contain  all  of  the 
provisions  relating  to  centralized  offset 
for  the  collection  of  debts  owed  to  the 
Federal  Govenunent  and  to  Stale 
governments,  including  past-due, 
legally  enforceable  State  income  tax 
obligations. 

The  Treasury  Offset  Program 

The  Treasury  Offset  Program 
currently  works  as  follows.  FMS 
maintains  a  delinquent  debtor  database. 
The  database  contains  delinquent  debtor 
information  submitted  and  updated  by 
Federal  agencies  owed  debts  by  persons, 
and  by  States  collecting  debts  including 
any  past-due  support  being  enforced  by 
States.  This  database  will  be  expanded 
to  include  past-due,  legally  enforceable 
State  income  tax  obligations  reported  by 
States.  As  is  done  by  Federal  agencies, 
before  submitting  a  debt  to  the  database. 
States  will  certify  to  FMS  that  the  debt 
is  legally  enforceable  and  that  all  due 
process  prerequisites  have  been  met. 
Before  a  Federal  payment  is  disbursed 


to  a  payee,  including  Federal  tax  refimd 
payments,  FMS  compares  the  payee 
information  with  debtor  information  in 
Ihe  delinquent  debtor  database  operated 
by  FMS.  If  the  payee's  name  and 
taxpayer  identifying  number  (TIN) 
match  Ihe  name  and  TIN  of  a  debtor,  the 
payment  is  offset,  in  whole  or  part,  to 
satisfy  the  debt,  to  the  extent  allowed  by 
law.  FMS  transmits  amounts  collected 
to  the  appropriate  agencies  or  Stales 
owed  the  delinquent  debt  after 
deducting  a  fee  charged  to  cover  the  cost 
of  the  offset  program.  Information  about 
a  delinquent  debt  or  past-due,  legally 
enforceable  Slate  income  tax  obligation 
will  remain  in  the  debtor  database  for 
offset  as  long  as  the  debt  remains  past- 
due  and  legally  collectible  by  offset,  or 
until  debt  collection  activity  for  the  debt 
is  terminated  because  of  full  payment, 
compromise,  write-off  or  other  reasons 
justifying  termination  or  removal  of  Ihe 
debt  from  Ihe  database. 

Offset  of  Tax  Refund  Payments  To 
Collect  State  Income  Tax  Obligations 
Under  the  Treasury  Offset  Program 

This  rule  establishes  procedures 
governing  the  collection  of  past-due, 
legally  enforceable  Slate  income  tax 
obligations  by  offsetting  Federal  tax 
refund  payments.  Procedures  for 
processing  claims  by  non-debtor 
spouses  and  for  rejecting  a  taxpayer's 
election  to  apply  bis  or  her  refund  to 
future  tax  liabilities  remain  governed  by 
IRS  rules.  Although  tax  refund 
payments  issued  beginning  January  1, 
2000.  will  be  offset  to  collect  past-due, 
legally  enforceable  Stale  income  tax 
obligations  as  part  of  Ihe  Treasury  Offset 
Program,  such  offsets  will  be  made  in 
accordance  with  the  requirements  of  26 
U.S.C.  6402(e). 

After  a  tax  refund  offset  occurs.  FMS 
will  notify  the  debtor  that  Ihe  offset  has 
occurred.  FMS  also  will  provide 
information  to  the  debtor  regarding  the 
amount  and  date  of  the  offset,  the  State 
to  which  the  amount  offset  was  paid, 
and  a  contact  in  Ihe  State  that  would 
handle  concerns  or  questions  regarding 
the  delinquent  debt  that  resulted  in  the 
tax  refund  offset.  The  notice  also  will 
advise  any  non-debtor  spouse  who  may 
have  ffled  a  joint  tax  return  with  Ihe 
debtor  of  the  steps  that  the  non-debtor 
spouse  may  take  to  secure  his  or  her 
proper  share  of  the  tax  refund.  IRS  will 
continue  to  be  responsible  for  reviewing- 
tax  refund  claims  by  non-debtor 
spouses.  FMS  will  provide  States  with 
sufficient  information  to  identify  Ihe 
Slate  income  tax  obligation  for  which 
amounts  have  been  collected  from  tax 
refunds.  FMS  also  will  report  tax  refund 
offset  information  to  the  IRS  at  least 
weekly  and  to  Slates  on  a  periodic  basis. 


SectionaJ  Analysis 

Definitions 

Several  terms  included  in  this  interim 
rule  have  specific  meanings  that  are 
discussed  below.  Other  definitions 
included  in  the  interim  rule  do  not 
require  explanation. 

■The  term  "past-due,  legally 
enforceable  State  income  tax  obligation" 
means  a  debt  which  resulted  from  a 
final  court  judgment  or  a  final 
administrative  proceeding  which  has 
determined  that  an  amount  of  Stale 
income  tax  is  due.  A  final  court 
judgment  or  a  final  administrative 
proceeding  is  one  which  is  no  longer 
subject  to  judicial  review.  The  term 
'past-due,  legally  enforceable  State 
income  tax  obligation"  also  means  a 
debt  which  residted  from  a  final  Slate 
income  lax  assessment  which  has  not 
been  collected  provided  Ihe  debt  has  not 
been  delinquent  for  more  than  10  years. 
A  final  State  income  tax  assessment 
means  an  assessment  for  which  the  time 
for  redetermination  under  State  law  or 
procedure  has  expired.  The  term 
"assessment"  is  intended  to  be 
interpreted  broadly  to  include  self- 
assessments.  The  date  of  delinquency  of 
a  debt  which  resulted  from  a  final  stale 
income  tax  assessment  for  purposes  of 
determining  whether  or  not  the  debt  has 
been  delinquent  for  more  than  10  years 
is  to  be  determined  in  accordance  with 
Slate  law.  For  purposes  of  this  interim 
rule,  the  term  "past-due,  legally 
enforceable  Stale  income  lax  obligation" 
is  used  interchangeably  with  the  term 
debt." 

The  term  "Stale"  means  the  States  of 
the  United  Slates.  The  term  also  would 
include  the  District  of  Columbia, 
American  Samoa,  Guam,  Ihe  United 
Slates  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Ihe  Commonwealth  of 
Puerto  Rico. 

The  term  "Stale  income  tax"  is 
intended  to  cover  all  taxes  determined 
under  State  law  to  be  Stale  income  tax. 
The  term  includes  any  local  income  tax 
that  is  administered  by  the  chief  lax 
administering  agency  of  the  State. 

The  term  "tax  refund  offset"  means 
withholding  or  reducing  a  Federal  tax 
refund  payment  by  an  amount  necessary 
to  satisfy  a  debt  owed  by  the  payee(s)  of 
a  tax  refund  payment.  This  rule  only 
governs  Ihe  offset  of  tax  refund 
payments  under  26  U.S.C.  6402(e):  it 
does  not  cover  Ihe  offset  of  Federal 
payments  other  than  tax  refund 
payments  for  the  collection  of  past-due 
legally  enforceable  State  income  tax 
obligations. 

The  term  "tax  refund  payment" 
means  Ihe  amount  to  be  refunded  to  the 


taxpayer  after  the  IRS  has  applied  the 
taxpayer's  overpayment  to  the 
taxpayer's  past-due  tax  liabilities  in 
accordance  vrith  26  U.S.C.  6402(a)  and 
26  CFR  6402-3(a)(6){i). 

tbj  General  Rule 

Upon  notification  to  FMS  of  a  debt  by 
a  Stale,  in  accordance  with  26  U.S.C. 
6402(e)  and  this  interim  rule,  FMS  will 
collect  such  debt  by  means  of  tax  refund 
offset.  The  offset  will  be  conducted  by 
comparing  tax  refund  payment  records, 
certified  to  FMS  by  Ihe  IRS.  with 
records  of  debts  certified  and  submitted 
to  FMS  by  Slates.  Under  FMS's 
centralized  offset  program,  a  match  will 
occur  when  the  taxpayer  identifying 
number,  as  defined  at  26  U.S.C.  6109, 
and  name  on  a  pavment  certification 
record  are  Ihe  same  as  the  taxpayer 
identifying  number  and  name  on  a 
debtor  record.  Under  this  interim  rule, 
when  a  match  occurs,  and  all  other 
requirements  for  tax  refimd  offset  have 
been  met,  FMS  would  reduce  the 
amount  of  the  lax  refund  payment 
payable  to  a  debtor  by  the  amount  of 
any  past-due,  legally  enforceable  State 
income  tax  obligations  owed  by  the 
debtor.  Any  amounts  not  offset  would 
be  paid  to  the  payee(s)  listed  in  the 
pavment  certification  record.  As 
required  by  law,  under  this  interim  rule 
an  offset  will  not  occur  if  Ihe  address 
listed  on  the  Federal  lax  return  is  not  an 
address  wlhin  the  Slate  seeking  the 
offset. 

(c)  Notification  of  Past-due,  Legallv 
Enforceable  State  Income  Tax 
Obligations 

Paragraph  (c)  of  the  interim  rule 
describes  Ihe  process  by  which  debt 
information  would  be  submitted  to  FMS 
by  Stales  for  tax  refund  offset.  Paragraph 
(c)(1)  describes  the  manner  in  which 
States  would  be  required  to  submit  past- 
due,  legally  enforceable  State  income 
tax  debts,  including  certification 
requirements.  In  accordance  with  Ihe 
requirements  of  26  U.S.C.  6402(e), 
under  Ihe  interim  rule,  FMS  would  be 
able  to  reject  any  notification  that  fails 
to  meet  these  requirements. 

Paragraph  (c)(2)  of  the  interim  rule 
would  establish  a  minimum  debt 
requirement  of  S2 5. 00  or  such  other 
amounts  as  determined  by  FMS.  Where 
an  individual  owes  more  than  one  debt 
to  the  same  State,  the  minimum  amount 
will  be  appbed  to  the  aggregate  amount 
of  the  debts  owed.  FMS  vrill  inform 
Slates  on  an  GUinual  basis  of  any  changes 
in  the  minimum  debt  amount.  FMS 
would  have  the  option  to  reject  any  debt 
included  in  a  notification  which  is 
below  this  amount. 


Paragraph  (c)(3)  of  the  interim  rule 
-  describes  the  certification  requirements 
that  would  be  required  to  be  pro\ided 
for  each  State  income  tax  debt  owed 
when  a  State  submits  notification  to 
FMS.  FMS  would  provide  States  with 
more  specific  instructions  regarding  the 
formatting  of  information  and  the 
required  data  elements. 

Under  paragraphs  (c)(1)  and  (c)(3). 
States  are  required  to  certify  compliance 
with  pre-offsel  procedures  contained  in 
this  rule  and  imposed  by  Stale  law  or 
procedures.  The  certifying  official  is 
required  to  have  both  the  knowledge 
and  authority'  to  certify,  on  behalf  of  Ihe 
Stale,  that  the  requirements  have  been 
met  The  certification  and  pre-offset 
procedures  include  a  requirement  that 
Stales  provide  debtors  with  notice  that 
they  intend  to  collect  the  debt  by 
referral  to  Treasury  for  tax  refund  offset: 
that  Slates  afford  debtors  the 
opportunity  to  present  evidence  that  all 
or  part  of  the  debt  is  not  due;  and  that 
States  establish  procedures  for 
reviewing  evidence  presented  by 
debtors.  While  we  are  satisfied  ^t 
these  procedures  adequately  protect 
taxpayers  from  erroneous  offsets,  we  are 
nevertheless  of  the  view  that  special 
protections  are  warranted  where  a  State 
is  attempting  to  collect  a  debt  by  lax 
refund  offset  from  an  enrolled  member 
of  an  Indian  tribe  who  lives  on  a 
reservation  and  derives  all  of  his  or  her 
income  from  that  reservation,  and 
therefore  is  immune  from  slate  taxation. 
Thus,  procedures  established  for 
reviewing  evidence  presented  by 
debtors  in  response  to  the  notice  that 
their  debt  is  being  submitted  to  Treasury 
for  collection  by  lax  refund  offset,  must 
include  specific  procedures  to  handle 
claims  of  individuals  who  claim 
immunity  from  state  taxation  on  the 
basis  of  being  an  enrolled  member  of  an 
Indian  tribe  who  lives  on  a  reser\'ation 
and  derives  all  of  his  or  her  income 
from  that  reservation.  These  procedures 
are  intended  to  ensure  that  such  claims 
are  considered  on  their  merits  before 
being  submitted  for  collection  by  lax 
refund  offset  even  in  those  cases  where 
the  individual  claiming  immunity  has 
previously  failed  to  timely  present  his 
or  her  claim  in  response  to  notice 
regarding  the  imposition  of  the  tax  or  in 
response  to  the  use  of  other  collection 
tools.  Additionally,  as  an  added 
safeguard,  the  nUe  requires  that  Stales 
provide  copies  of  these  procedures  to 
the  Secretary  of  Ihe  Treasury,  upon 
request,  for  review.  This  is  to  ensure 
that  Ihe  conditions  for  participation  in 
the  program  prescribed  under  this  rule 
are  being  met. 

Paragraph  (c)(4)  of  the  interim  rule 
describes  the  procedures  for  correcting 
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and  updating  information  transmitted  to 
FMS  by  a  State.  As  operated  under  the 
Treasury  Offset  Program,  debts  may  he 
submitted  for  offset  on  an  ongoing  basis. 
Therefore.  States  will  be  able  to  increase 
the  amount  of  the  state  income  tax  debt 
owed  by  an  obligor  after  the  debt  is 
submitted  for  offset,  subject  to 
compliance  with  pre-offset  State  law 
and  certification  requirements  where 
applicable.  For  example,  while  States 
would  likely  need  to  provide  additional 
pre-offset  notices  to  a  debtor  whose  debt 
was  being  increased  due  to  a  new 
assessment,  no  additional  notice  would 
be  required  where  a  debt  was  being 
increased  due  to  accrued  interest  and 
penalties  of  which  the  debtor  had 
previously  been  notified.  Decreases  in 
the  amount  owed  also  must  be  reported 
in  the  manner  and  time  frames  provided 
by  FMS.  ' 

Id)  Priorities  for  Offset 

Paragraph  (d)  of  the  interim  rule 
describes  how  a  tax  refund  payment 
will  be  applied  when  a  taxpayer  owes 
multiple  debts  certified  for  offset.  The 
priorities  are  mandated  by  statute,  26 
U.S.C.  e402(e).  Before  authorizing  FMS 
to  disburse  a  tax  refund  payment,  the 
IRS  will  apply  any  amoimt  of 
overpayment  by  the  ta.xpayer  to  Federal 
tax  liabilities  of  the  taxpayer.  See 
definition  of  "tax  refund  payment"  in 
paragraph  (a)  of  this  section. 

Paragraph  (d)(1)  states  that,  unless 
otherwise  provided  by  Federal  law,  the 
tax  refund  payment  will  be  reduced  and 
applied  to  a  taxpayer's  debts  in  the 
following  order  of  priority,  first  by  the 
amount  of  any  past-due  support 
assigned  to  a  State:  second,  by  the 
amount  of  any  past-due.  legally 
enforceable  debt  owed  to  a  Federal 
agency;  third,  by  the  amount  of  any 
qualiiying  past-due  support  not 
assigned  to  a  State:  and  fourth,  by  the 
amount  of  any  past-due  legally 
enforceable  State  income  tax  obligation. 

Paragraph  (d)(2)  reiterates  that  the  tax 
refund  payment  will  be  applied  to  the 
outstanding  debts  of  a  taxpayer  prior  to 
the  taxpayer's  future  estimated  tax 
Uabilities.  Any  amoimls  remaining  after 
offset  will  be  refunded  to  the  taxpayer. 

Paragraph  (d)(3)  provides  that,  where 
FMS  receives  notice  from  a  State  that 
more  than  one  debt  subject  to  this 
section  is  owed  by  the  debtor,  any 
overpayment  will  be  applied  to  the 
oldest  debt  first. 

(e)  Post-Offset  Notice 

Under  paragraph  (e)  of  this  interim 
rule-,  once  an  offset  of  a  tax  refund 
payment  has  occurred,  FMS  will 
provide  notice  both  to  the  payee  and  to 
the  State  that  referred  the  debt  to  FMS. 


FMS  will  also  notify  the  tRS  of  any 
offsets. 

(fl  Offset  Made  With  Hegard  to  a  Tax 
Refund  Payment  Based  Upon  Joint 
Return 

Paragraph  (f)  of  the  interim  rule 
would  provide  that  a  non-debtor  spouse 
who  files  a  joint  income  tax  return  with 
a  debtor  may  take  appropriate  action  to 
secure  his  or  her  proper  share  of  a  tax 
refund  from  which  an  offset  was  made. 
Such  procedures  are  governed  by  IRS 
rules  and  are  not  affected  by  this  rule. 

Ig)  Disposition  of  Amounts  Collected 

Paragraph  (g)  of  the  interim  rule, 
describes  how  amounts  collected  &om 
tax  refund  payments  would  be 
transmitted  to  the  appropriate  State. 
This  paragraph  also  discusses  the 
procedures  applicable  when  an 
erroneous  payment  is  made  to  a  State. 

Ih)  Fees 

Paragraph  (h)  of  the  interim  rule 
describes  how  FMS  would  determine 
the  amount  of  the  fee  it  would  charge  a 
State.  It  states  that  the  fee  would  be  set 
at  an  amount  necessary  for  FMS  to  cover 
the  full  cost  of  the  offset  procedure, 
including  any  costs  charged  to  FMS  by 
the  IRS.  Under  this  intartm  rule,  FMS 
would  deduct  the  fee  from  the  amoimt 
offset  before  that  amount  is  transmitted 
to  the  State.  Under  this  interim  rule,  the 
amount  of  the  fee  would  be  established 
annually,  and  States  would  be  notified 
in  advance  of  any  changes  in  the 
amount  of  the  fee. 

(il  Review  of  Tax  Refund  Offsets 

As  provided  in  26  U.S.C.  6402(f),  the 
reduction  of  a  taxpayer's  refund  made 
pursuant  to  26  U.S.C.  6402(e)  is  not 
subject  to  review  by  any  court  of  the 
United  States  or  by  the  Secretary  of  the 
Treasury,  FMS.  or  IRS  in  an 
administrative  proceeding.  This 
provision  does  not  impact  any  rights  a 
debtor  may  otherwise  have  to  dispute 
the  existence  or  amount  of  the  debt. 

(j)  Access  to  and  Use  of  Confidential 
Tax  Information 

Access  to  and  use  of  confidential  tax 
information  in  connection  with  the  tax 
refund  offset  program  is  governed  by  26 
U.S.C.  6103.  Paragraph  (j)  of  the  interim 
riile  describes  permitted  uses  of 
confidential  tax  information  in 
connection  with  tax  refund  offset. 

(k)  Effective  Dale 

In  accordance  with  section  3711(d)  of 
Pub.  L.  105-206,  the  inclusion  of  past- 
due,  legally  enforceable  State  income 
tax  debts  as  part  of  the  Treasury  Offset 
Program  will  be  effective  for  all  lax 


refund  payments  payable  beginning 
lanuary  1.  2000. 

Regulatory  Analyses 

This  interim  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866. 

Executive  Order  12866  and  the 
President's  Memorandum  of  lime  1, 
1998  require  each  agency  to  write  all 
rules  in  plain  language.  We  invite  your 
comments  on  how  to  make  this  interim 
rule  easier  to  understand. 

Special  Analyses 

FMS  is  promulgating  this  interim  rule 
without  opportunity  for  prior  public 
comment  pursuant  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
553  (the  APA)  because  a  comment 
period  would  be  unnecessary, 
impracticable  and  contrary  to  the  public 
interest.  The  Internal  Revenue  Code 
provisions  authorizing  the  offset  of 
Federal  tax  refunds  to  collect  State 
income  tax  apply  to  refunds  payable 
after  December  31, 1999.  A  comment 
period  is  imnecessary  because  this 
interim  rule  does  not  change  the 
ongoing  offset  process  under  the  Tax 
Refund  Offset  Program,  but  rather 
provides  guidance  for  States  and 
disbursing  officials  to  facilitate  the 
addition  of  State  income  tax  debts  into 
the  Tax  Refund  Offset  Program.  This 
interim  rule  merely  establishes 
procedural  requirements  governing  the 
transfer  of  information  to  and  from 
States  and  reiterates  and  clarifies 
requirements  established  by  statute. 
Since  this  interim  rule  provides  critical 
guidance  needed  to  facilitate  the  offset 
of  tax  refund  payments  to  collect 
delinquent  income  tax  debts  owed  to 
States,  FMS  believes  that  it  is  in  the 
public  interest  to  issue  this  interim  rule 
without  opportunity  for  prior  public 
comment. 

The  public  is  invited  to  submit 
comments  on  the  interim  rule  which 
will  be  taken  into  account  before  a  final 
rule  is  issued.  The  public  is  specifically 
invited  to  comment  upon  whether  this 
rule  should  impose  any  requirements  on 
States  regarding  notification  to 
taxpayers  and  review  of  delinquent 
debts  in  addition  to  those  required  by 
statute  and  reiterated  and  clarified  in 
this  rule. 

List  of  Subjects  in  31  CFR  Part  28S 

Administrative  practice  and 
procedure,  Claims.  Debts,  Privac>'. 
Taxes. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  285  is  amended 
as  follows: 


PART  285— DEBT  COLLECIION 
AUTHORITIES  UNDER  THE  DEBT 
COLLECTION  IMPROVEMENT  ACT  OF 
1996 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  6402:  31  U.S.C.  321. 
3701.  3711.  3716,  3720A.  3720B,  3720D;  42 
U.S.C.  664:  E.O.  13019;  3  CFR.  1996  Comp.. 
p.  216. 

2.  Section  285.8  is  added  to  subpart 
A  to  read  as  follows: 

S  285.8    Offset  of  tax  refund  payments  to 
collect  state  Income  ta«  obligations. 

(a)  Definitions.  For  purposes  of  this 
section: 

Debt  as  used  in  this  section  means 
past-due,  legally  enforceable  State 
income  lax  obligation  unless  otherwise 
indicated. 

Debtor  as  used  in  this  section  means 
a  person  who  owes  a  state  income  tax 
obligation. 

FMS  means  the  Financial 
Management  Service,  a  bureau  of  the 
Department  of  the  Treasury. 

IRS  means  the  Internal  Revenue 
Service,  a  bureau  of  the  Department  of 
the  Treasury. 

Past-due,  legally  enforceable  State 
income  tax  obligation  means  a  debt 
which  resulted  fitim: 

(1)  A  judgment  rendered  by  a  court  of 
competent  jurisdiction  which  has 
determined  an  amount  of  State  income 
tax  to  be  due. 

(2)  A  determination  after  an 
administrative  hearing  which  has 
determined  an  amount  of  state  income 
tax  to  be  due  and  which  is  no  longer 
subject  to  judicial  review,  or 

(3)  A  State  income  tax  assessment 
(including  self-assessments)  which  has 
become  final  in  accordance  with  State 
law  but  not  collected  and  which  has  not 
been  delinquent  for  more  than  10  years. 

State  means  the  several  States  of  the 
United  States.  The  term  "State"  also 
includes  the  District  of  Columbia, 
American  Samoa,  Guam,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Commonwealth  of 
Puerto  Rico. 

State  income  tax  obligation  means 
State  income  tax  obligations  as 
determined  under  State  law.  For 
purposes  of  this  section.  State  income 
tax  obligation  includes  any  local  income 
tax  adniinistered  by  the  chief  tax 
administration  agency  of  the  State. 

Tax  refund  offset  means  withholding 
or  reducing  a  tax  refund  overpayment 
by  an  amount  necessary  to  satisfy  a  debt 
owed  by  the  payee(s). 

Tax  refund  payment  means  any 
overpayment  of  Federal  taxes  to  be 


refunded  to  the  person  making  the 
overpayment  after  the  IRS  makes  the 
appropriate  credits  as  provided  in  26 
U.S.C.  6402(a)  and  26  CFR  6402- 
3(a)(6)(i)  for  any  liabilities  for  any 
Federal  tax  on  the  part  of  the  person 
who  made  the  overpayment. 

(b)  General  rule.  (1)'FMS  will  collect 
past-due,  legally  enforceable  State 
income  tax  obligations  by  tax  refund 
offset  upon  notification  to  FMS  of  a 
past-due,  legally  enforceable  State 
income  tax  obligation  in  accordance 
with  26  U.S.C.  6402(e)  and  this  section. 

(2)  FMS  will  compare  tax  refund 
payment  records,  as  certified  by  the  IRS, 
with  records  of  debts  submitted  to  FMS. 
A  match  will  occur  when  the  taxpayer 
identifying  number  (as  that  term  is  used 
in  26  U.S.C.  6109)  and  name  on  a 
pajTnent  certification  record  are  the 
same  as  the  taxpayer  identifying  number 
and  name  on  a  delinquent  debtor 
record.  When  a  match  occurs  and  all 
other  requirements  for  tax  refund  offset 
have  been  met,  FMS  will  reduce  the 
amount  of  any  tax  refund  payment 
payable  to  a  debtor  by  the  amount  of 
any  past-due.  legally  enforceable  Stale 
income  tax  obligation  owed  by  the 
debtor.  Any  amounts  not  offset  will  be 
paid  to  the  payee(s)  listed  in  the 
pavmenl  certification  record. 

l3)  FMS  only  will  offset  a  tax  refund 
payment  if  the  address  shown  on  the 
Federal  lax  return  for  the  taxable  year  of 
the  overpayment  is  an  address  within 
the  State  seeking  the  offset. 

(c)  Notification  of  past-due,  legally 
enforceable  State  income  tax 
obligations.  (1)  Notification  to  FMS  of 
past-due.  legally  enforceable  Stale 
income  tax  obligations.  Slates  notifying 
FMS  of  state  income  tax  obligations 
shall  do  so  in  the  manner  and  formal 
prescribed  by  FMS.  The  noUfieation  of 
liability  must  be  accompanied  by  a 
certification  that  the  debt  is  past-due 
and  legally  enforceable  and  thai  the 
Stale  has  complied  with  the 
requirements  contained  in  paragraph 
(c)(3)  of  this  section  and  with  any 
requirements  applicable  to  the  offset  of 
Federal  tax  refunds  to  collect  past-due. 
legally  enforceable  State  income  tax 
obligations  imposed  by  Stale  law  or 
procedures.  The  certification  must 
specifically  state  that  none  of  the  debts 
submitted  for  collection  by  offset  are 
debts  owed  by  an  individual  who  has 
claimed  immunity  from  stale  taxation 
by  reason  of  being  an  enrolled  member 
of  an  Indian  tribe  who  lives  on  a 
reservation  and  derives  all  of  his  or  her 
income  from  that  reservation  unless 
such  claim  has  been  adjudicated  de 
novo  on  its  merits  in  accordance  with 
paragraph  (c)(3).  FMS  may  reject  a 
notification  of  past-due.  legally 


enforceable  State  income  tax  obligations 
which  do  not  comply  with  the 
requirements  of  this  section.  Upon 
notification  of  the  rejection  and  the 
reason  for  rejection,  the  Stale  may 
resubmit  a  corrected  notification. 

(2)  Minimum  amount  of  past-due. 
legally  enforceable  Slate  income  tax 
obligations  that  may  be  submitted.  FMS 
only  will  accept  notification  of  past-due. 
legally  enforceable  State  income  tax 
obligations  of  $25  or  more  or  such 
higher  amounts  as  determined  by  FMS. 
Stales  will  be  notified  annually  of  any 
changes  in  the  minimum  debt  amount. 

Olfi)  Advance  notification  to  the 
debtor  of  the  Slate  s  intent  to  collect  bv 
Federal  tax  refund  offset.  The  State  is 
required  to  provide  a  written 
notification  to  the  debtor  by  certified 
mail,  return  receipt  requested, 
informing  the  debtor  that  the  Stale 
intends  to  refer  the  debt  for  collection 
by  lax  refund  offset.  The  notice  must 
also  give  the  debtor  at  least  60  days  to 
present  evidence,  in  accordance  with 
procedures  established  by  the  State,  that 
all  or  part  of  the  debt  is  not  past-due  or 
not  legally  enforceable. 

(ii)  Determination.  'The  State  must,  in 
accordance  with  procedures  established 
by  the  Slate,  consider  any  evidence 
presented  by  a  debtor  in  response  to  the 
notice  described  in  paragraph  (c)(3)(i)  of 
this  section  and  determine  whether  an 
amount  of  such  debt  is  past-due  and 
legally  enforceable.  In  those  cases  where 
a  debtor  claims  that  he  or  she  is  immune 
from  State  taxation  by  reason  of  being « 
an  eiu^Ued  member  of  an  Indian  tribe 
who  Uves  on  a  reservation  and  derives 
all  of  his  or  her  income  from  that 
reservation.  State  procedures  shall 
include  consideration  of  such  claims  de 
novo  on  the  merits  unless  such  claims 
have  been  previously  adjudicated  by  a 
court  of  competent  jurisdiction.  States 
shall,  upon  request  from  the  Secretary'  of 
the  Treasury,  make  such  procedures 
available  to  the  Secretary  of  the 
Treasury  for  review. 

(iii)  Reasonable  efforts.  Prior  to 
submitting  a  debt  to  FMS  for  collection 
by  tax  refund  offset  the  State  must  make 
reasonable  efforts  to  collect  the  debt. 
Reasonable  efforts  include  making 
written  demand  on  the  debtor  for 
payment  and  complying  with  any  other 
prerequisites  to  offset  established  by  the 
State. 

(4)  Correcting  and  updating 
notification.  The  State  shall,  in  the 
manner  and  in  the  lime  frames  provided 
by  FMS,  notify  FMS  of  any  deletion  or 
decrease  in  the  amount  of  past-due, 
legally  enforceable  State  income  tax 
obligation  referred  to  FMS  for  collection 
by  lax  refund  offset  The  Slate  may 
notify  FMS  of  any  increases  in  the 
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amount  of  the  debt  referred  to  FMS  for 
collection  by  tax  refund  offset  provided 
that  the  State  has  complied  with  the 
requirements  of  paragraph  (c)(3)  of  this 
section  with  regard  to  those  debts. 

(d)  Priorities  for  offset.  (1)  As 
provided  in  26  U.S.C.  6402,  a  tax  refund 
payment  shall  be  reduced  first  by  the 
amoimt  of  any  past-due  support 
assigned  to  a  State;  second,  by  the 
amount  of  any  past-due,  legally 
enforceable  debt  owed  to  a  Federal 
agency;  third,  by  the  amount  of  any 
qualifying  past-due  support  not 
assigned  to  a  State  and  fourth,  by  any 
past-due,  legally  enforceable  State 
income  tax  obligation. 

(2)  Reduction  of  the  tax  refund 
payment  pursuant  to  26  U.S.C.  6402(a). 
(c),  (d)  and  (e)  shall  occur  prior  to 
crediting  the  overpayment  to  any  future 
liability  for  an  internal  revenue  tax.  Any 
amount  remaining  after  tax  refund  offset 
under  26  U.S.C.  6402(a),  (c),  (d)  and  (e) 
shall  be  refunded  to  the  taxpayer,  or 
applied  to  estimated  tax,  if  elected  by 
the  taxpayer  pursuant  to  IRS 
regulations. 

(3)  If  FMS  receives  notice  from  a  State 
of  more  than  one  debt  subject  to  this 
section  that  is  owed  by  a  debtor  to  the 
Slate,  any  overpayment  by  the  debtor 
shall  be  applied  against  such  debts  in 
the  order  in  which  such  debts  accrued. 

(e)  Post-offset  notice.  (1)  When  an 
offset  occurs.  FMS  shall  notify  the 
debtor  in  writing  of; 

(i)  The  amount  and  date  of  the  offset 
and  that  the  purpose  of  the  offset  was 
to  satisfy  a  past-due.  legally  enforceable 
State  income  tax  obligation; 

(ii)  The  State  to  which  this  amount 
has  been  paid  or  credited;  and 

(iii)  A  contact  point  within  the  State 
that  will  handle  concerns  or  questions 
regarding  the  offset. 

(2)  The  notice  in  paragraph  (e)(1)  of 
this  section  also  will  advise  any  non- 
debtor  spouse  who  may  have  filed  a 
)oint  return  with  the  debtor  of  the  steps 
which  the  non-debtor  spouse  may  take 
in  order  to  secure  his  or  her  proper 
share  of  the  tax  refund.  See  paragraph 
(f)  of  this  section. 


(3)  FMS  will  advise  States  of  the 
names,  mailing  addresses,  and  taxpayer 
identifying  niunbers  of  the  debtors  from 
whom  amounts  of  state  income  tax 
obligations  were  collected,  and  of  the 
amounts  collected  from  each  debtor 
through  tax  refund  offset. 

(4)  At  least  weekly,  FMS  will  notify 
the  IRS  of  the  names  and  taxpayer 
identifying  numbers  of  the  debtors  from 
whom  amounts  owed  for  past-due, 
legally  enforceable  State  income  tax 
obligations  were  collected  from  tax 
refund  offsets  and  the  emounts  collected 
from  each  debtor. 

(f)  Offset  made  with  regard  to  a  tax 
refund  payment  based  upon  joint 
return.  If  the  person  filing  a  joint  return 
with  a  debtor  owing  the  past-due, 
legally  enforceable  State  income  tax 
obligation  takes  appropriate  action  to 
secure  his  or  her  proper  share  of  a  tax 
refund  from  which  an  offset  was  made, 
the  IRS  will  pay  the  person  his  or  her 
share  of  the  refund  and  request  that 
FMS  deduct  that  amount  from  future 
amounts  payable  to  the  State  or  that 
FMS  otherwise  obtain  the  funds  back 
&t)m  the  State.  FMS,  or  the  appropriate 
State,  will  adjust  their  debtor  records 
accordingly. 

(g)  Disposition  of  amounts  collected. 
FMS  will  transmit  amounts  collected  for 
debts.  less  fees  charged  under  paragraph 
(h)  of  this  section,  to  the  appropriate 
State.  U  FMS  leams  that  an  erroneous 
offset  payment  is  made  to  any  State, 
FMS  will  notify  the  appropriate  State 
that  an  erroneous  offset  payment  has 
been  made.  FMS  may  deduct  the 
amount  of  the  erroneous  offset  payment 
from  future  amounts  payable  to  the 
State.  Alternatively,  upon  FMS'  request, 
the  State  shall  return  promptly  to  the 
affected  t^qiayer  or  FWS  an  amount 
equal  to  the  amount  of  the  erroneous 
payment  (unless  the  State  previously 
has  paid  such  amounts,  or  any  portion 
of  such  amounts,  to  the  affected 
taxpayer).  States  shall  notify  FMS  any 
time  a  State  returns  an  erroneous  offset 
payment  to  an  affected  taxpayer.  FMS. 
or  the  appropriate  State,  will  adjust 
their  debtor  records  accordingly. 


(h)  Fees.  The  State  will  pay  a  fee  to 
FMS  to  cover  the  full  cost  of  offsets 
taken.  The  fee  will  be  established 
annually  in  such  amount  as  FMS 
determines  to  be  sufficient  to  reimburse 
FMS  for  the  ftill  cost  of  the  offset 
procedure.  FMS  will  deduct  the  fees 
from  amounts  collected  prior  to 
disposition  and  transmit  a  portion  of  the 
fees  deducted  to  reimburse  the  IRS  for 
its  share  of  the  cost  of  administering  the 
tax  refund  offset  program  for  purposes 
of  collecting  past-due.  legally 
enforceable  State  income  tax  obligations 
reported  to  FMS  by  the  States.  Fees  will 
be  charged  only  for  actual  tax  refund 
offsets  completed. 

(i)  Review  of  tax  refund  offsets.  In 
accordance  with  26  U.S.C.  6402(f),  any 
reduction  of  a  taxpayer's  refund  made 
pursuant  to  26  U.S.C.  6402(e)  shall  not 
be  subject  to  review  by  any  court  of  the 
United  States  or  by  the  Secretary  of  the 
Treasury.  FMS  or  IRS  in  an 
administrative  proceeding.  No  action 
brought  against  the  United  States  to 
recover  the  amount  of  this  reduction 
shall  be  considered  to  be  a  suit  for 
refund  of  tax.  This  subsection  does  not 
preclude  any  legal,  equitable,  or 
administrative  action  against  the  State 
to  which  the  amount  of  such  reduction 
was  paid. 

(j)  Access  to  and  use  of  confidential 
tax  information.  Access  to  and  use  of 
confidential  tax  information  in 
cotmection  with  the  tax  refund  offset 
program  is  permitted  to  the  extent 
necessary  in  establishing  appropriate 
agency  records,  locating  any  person 
with  respect  to  whom  a  reduction  under 
26  U.S.C.  6402(e)  is  sought  for  purposes 
of  collecting  the  debt,  and  in  the  defense 
of  any  litigation  or  administrative 
procedure  ensuing  from  a  reduction 
made  under  section  6402(e). 

(k)  Effective  date.  This  section  applies 
to  tax  refund  payments  payable  under 
26  U.S.C.  6402  begiiming  January  1, 
2000. 

Richard  L.  Gregg. 
Commissioner. 

(PR  Doc.  99-32679  Filed  12-17-99:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Pan  285 

RIN  1S10-AA78 

Offset  of  Tax  Refund  Payments  to 
Collect  State  Income  Tax  Obligations 

AGENCY:  Financial  Management  Ser\'ice, 

Fiscal  Service.  Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  interim 

regulations. 

SUMMARY:  In  the  rules  and  regulations 
portion  of  this  Federal  Register,  the 
Financial  Management  Service  is 
issuing  an  interim  nde  setting  forth  the 
rules  governing  the  offset  of  Federal  tax 
refund  payments  to  collect  State  income 
tax  obligations.  The  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1988  authorizes  the  Secretary'  of  the 
Treasiuy  to  reduce  or  offset  Federal  tax 
refund  payments  to  satisfy  delinquent 
State  income  tax  obligations.  The 


interim  rule  also  serves  as  the  text  of 
tliis  notice  of  proposed  rulemaking. 
DATES:  Comments  will  be  accepted  until 
lanuan'  19.  2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Gerry  Isenberg.  Financial 
Program  Specialist.  Debt  Management 
Ser\ices,  Financial  Management 
Seri'ice.  Department  of  theTreasiuy. 
401  14th  Street  S.W,  Room  151. 
Washington,  D.C.  20227.  A  copy  of  this 
interim  rule  is  being  made  available  for 
downloading  from  the  Financial 
Management  Service  web  site  at  the 
following  address:  http:// 
www.fms.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Balamaci,  Division  Director,  Debt 
Management  Services,  at  (202)  874— 
6660:  Ellen  Neubauer  or  Ronda  Kent, 
Senior  Attorneys,  at  (202)  874-6680. 
SUPPt£MENTARY  INf=0RMAT10N:  The 
interim  rule  in  this  issue  of  the  Federal 
Register  establishes  31  CFR  part  285.8. 
For  the  text  of  the  interim  rule,  see 
Offset  of  Tax  Refund  payments  to 
collect  State  Income  'Tax  Obligations, 


Interim  rule,  published  in  the  rules  and 
regulations  section  of  this  issue  of  the 
Federal  Register. 

Regulatory  Analyses 

This  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  basis  for  this  certification  is  that 
this  proposed  rule  only  impacts 
individuals  who  owe  delinquentincome 
tax  debt  to  States  and  receive  a  Federal 
tax  refund  pa)inent.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

List  of  Subjecte  in  31  CFR  Part  285 

Administrative  practice  and 
procedures.  Claims,  Debts.  Privacy. 
Taxes. 

Richard  L  Gregg, 
Commissioner. 

|FR  Doc  99-326«0  Filed  12-17-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Parts  20  and  21 
RIN  1018-AF85 

Migratory  Bird  Hunting:  Regulations 
Designed  To  Reduce  the  Mid-Continent 
Light  Goose  Population 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  This  rule  amends  the  Fish 
and  Wildlife  Service  regulations  based 
on  recent  Congressional  action  that 
effectively  reinstated  regulations 
intended  to  reduce  the  population  of 
mid-continent  light  geese  (MCLG).  The 
new  law  authorizes  the  use  of  additional 
hunting  methods  (electronic  calls  and 
unplugged  shotguns)  to  increase  take  of 
MCLG.  In  addition,  a  conservation  order 
for  the  reduction  of  the  MCLG 
population  was  authorized. 
DATES:  This  rule  is  effective  on 
December  20. 1999.  and  shall  be  in  force 
until  May  15.  2001.  at  the  latest. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  are  available 
by  writing  to  the  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  ms  634 — ARLSQ.  1849  C  Street 
NW  .  Washington.  DC.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  (on 
Andrew,  Chief.  Office  of  Migratory  Bird 
Management,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street. 
NW..  Washington.  DC  20240:  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION:  The 
Service  (or  "we")  promulgated 
regulations  on  Felmiary  16, 1999.  (64  FR 
7507;  64  FR  7517)  that  authorized 
additional  methods  of  take  of  mid- 
continent  light  geese  and  established  a 
conservation  order  for  the  reduction  of 
the  MCLG  population.  In  issuing  those 
regulations,  we  indicated  that  we  would 
initiate  preparation  of  an  Environmental 
Impact  Statement  (HS)  beginning  in 
2000  to  consider  the  effects  on  the 
human  environment  of  a  range  of  long- 
term  resolutions  for  the  MCLG 
population  problem.  Those  regulations 
were  subsequently  challenged  in  a 
United  States  District  Court  by  the 
Humane  Society  of  the  United  States 
(HSUS)  and  other  groups.  Though  the 
judge  refused  to  preliminarily  enjoin  the 
program,  he  did  indicate  a  likelihood 
that  the  plaintiffs  might  prevail  on  the 
EIS  issue  when  the  lawsuit  proceeded. 
In  light  of  our  earlier  commitment  to 
prepare  an  EIS  on  the  larger,  long-term 


program  and  to  preclude  further 
litigation  on  the  issue,  we  published  a 
Notice  of  Intent  to  begin  immediate 
preparation  of  the  EIS  (May  13,  1999;  64 
FR  26268).  Subsequent  to  this  action, 
we  withdrew  the  regulations 
promulgated  on  February  16.  1999  (June 
17.  1999;  64  FR  32778).  On  November 
10,  1999,  Congress  passed  the  Arctic 
Tundra  Habitat  Emergency  Conservation 
Act  (Act),  which  effectively  reinstated 
the  MCLG  regulations  that  we  withdrew 
on  June  17. 1999.  The  Act  was  signed 
by  the  President  on  November  24, 1999 
(Pub.  L.  106-108).  The  Act  stated  that, 
"the  rules  published  by  the  Service  on 
February  16. 1999.  *   *   *  shall  have  the 
force  and  effect  of  law."  (Section 
3(a)(1)).  In  addition,  it  provided  that, 
(t)he  Secretary,  acting  through  the 
Director  *   *    •  shall  take  such  action  as 
is  necessary  to  appropriately  notify  the 
public  . . ."  We  have  determined  that 
amending  the  CFR  by  use  of  this 
dociunent  is  the  most  appropriate 
method. 

Background 

Lesser  snow  {Anser  coerulescens 
caenilescens)  and  Ross'  [Anser  rossii) 
geese  that  primarily  migrate  through  the 
Mississippi  and  Central  Flvways  are 
collectively  referred  to  as  mid-continent 
light  geese  (MCLG).  They  are  referred  to 
as  "light"  geese  due  to  the  light 
coloration  of  the  white-phase  plumage 
form,  as  opposed  to  "dark"  geese  such 
as  the  white- fronted  or  Canada  goose. 
We  include  both  plumage  forms  of  geese 
(white,  or  "snow."  and  dark,  or  "blue") 
under  the  designation  light  geese.  MCLG 
breed  in  the  central  and  eastern  actrtic 
and  subarctic  regions  of  northern 
Canada.  The  total  MCLG  population  is 
experiencing  a  high  population  growth 
rate  and  has  become  seriously  injurious 
to  its  arctic  and  subarctic  breeding 
grounds  through  the  feeding  actions  of 
geese.  Our  management  goal  is  to  reduce 
the  MCLG  population  by  50%  by  the 
year  2005  in  order  to  prevent  further 
habitat  degradation. 

We  have  attempted  to  curb  the  growth 
of  the  total  MCLG  population  by 
increasing  bag  and  possession  limits 
and  extending  the  open  hunting  season 
length  for  light  geese  to  107  days,  the 
maximum  allowed  by  the  Migratory 
Bird  Treaty.  However,  due  to  the  rapid 
rise  in  the  MCLG  population,  low 
hunter  success,  and  low  hunter  interest, 
harvest  rate  (the  percentage  of  the 
population  that  is  harvested)  has 
declined  despite  evidence  that  the 
actual  number  of  geese  harvested  has 
increased  (USFWS  1997b).  The  decline 
in  harvest  rate  indicates  that  the  past 
management  strategies  were  not 


sufficient  to  stabilize  or  reduce  the 
population  growth  rate. 

On  February  16. 1999.  we  published 
rules  that:  (1)  Authorized  additional 
methods  of  take  of  MCLG  (electronic 
calls  and  unplugged  shotguns:  64  FR 
7507);  and  (2)  created  a  conservation 
order  for  the  reduction  of  the  MCLG 
population  (64  FR  7517).  These  actions 
were  designed  to  reduce  the  population 
of  MCLG  over  a  period  of  several  years 
in  order  to  bring  the  population  to  a 
level  that  their  breeding  habitat  can 
support.  We  prepared  an  Environmental 
Assessment  (EA)  in  support  of  this 
program,  which  resulted  in  a  Finding  of 
No  Significant  Impact. 

On  February  25.  1999,  several  groups 
filed  a  complaint  in  the  District  Court 
for  the  District  of  Columbia  seeking  an 
injunction  against  these  regulations.  On 
March  2, 1999,  the  plaintiffs  filed  a 
motion  for  a  preliminary  injunction 
against  the  two  rules  cited  above.  The 
lawsuit  alleged  that  we  had 
implemented  the  rules  without  adequate 
scientific  evidence  that  MCLG  were 
causing  habitat  destruction,  that  we  did 
not  have  the  authority  under  the 
Migratory  Bird  Treaty  to  allow  take  of 
MCLG  after  March  10,  and  that  an  EIS 
should  have  been  prepared  prior  to 
implementation  of  the  rules.  In  his 
memorandum  opinion,  the  judge 
indicated  that  "the  scientific  evidence 
regarding  the  overpopulation  of  snow 
geese  strongly  favors  FWS"  and  that  we 
had  exercised  a  reasonable  use  of  our 
authority  under  the  Migratory  Bird 
Treaty  Act  to  initiate  population  control 
measures.  Although  the  judge  refused  to 
issue  an  injunction,  he  did  indicate  a 
likelihood  that  plaintiffs  might  succeed 
on  their  argument  that  an  EIS  should 
have  been  prepared.  In  order  to  avoid 
further  litigation,  and  because  we  had 
earlier  indicated  we  would  begin 

f>reparing  in  the  year  2000  an  EIS  on  the 
arger.  long-term  program,  we  decided 
to  withdraw  the  regulations  and  begin 
immediate  preparation  of  the  EIS.  On 
August  30.  1999,  we  published  a 
schedule  of  nine  public  scoping 
meetings  to  receive  public  input  on  the 
issues  and  management  alternatives  that 
should  be  analyzed  in  the  EIS.  The 
public  comment  period  for  the  scoping 
process  ended  on  November  22. 1999. 
We  anticipate  publication  of  a  draft  EIS 
in  late  winter  of  2000. 

On  November  10. 1999.  Congress 
passed  and  on  November  24. 1999.  the 
President  signed  into  law  the  Arctic 
Tundra  Habitat  Emergency  Conservation 
Act  (Pub.  L.  106-108)  to  "reduce  the 
population  of  mid-continent  light 
geese."  and  "to  assure  the  long-term 
conservation  of  mid-continent  light 
geese  and  the  biological  diversity  of  the 
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ecosystem  upon  which  many  North 
American  migratory  birds  depend" 
(Pub,  L.  106-108).  The  Act  further  states 
that,  "the  rules  published  by  the  Service 
on  February  16, 1999,  relating  to  use  of 
additional  hunting  methods  to  increase 
the  harvest  of  mid-continent  light  geese 
(64  FR  7517-7528)  and  the 
establishment  of  a  conservation  order 
for  the  reduction  of  mid-continent  light 
goose  populations  (64  FR  7514-7528). 
shall  have  the  force  and  effect  of  law." 
The  Act  instructed  the  Secretary  of 
Interior,  acting  through  the  Director  of 
the  Service,  to  take  such  action  as  is 
necessary  to  appropriately  notify  the 
public  of  the  force  and  effect  of  the  rules 
referenced  above.  The  Act  remains  in 
effect  until,  "the  latest  of — 

(A)  The  effective  date  of  rules  issued 
by  the  Service  after  such  date  of  the 
enactment  to  control  overabundant  mid- 
continent  light  geese  papulations; 

(B)  The  date  of  the  publication  of  a 
final  environmental  impact  statement 
for  such  rules  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4332(2)(C));  and 

(C)May  15,  2001." 

The  Act  further  directs  the  Secretary 
to,  "prepare,  and  as  appropriate 
implement,  a  comprehensive,  long-term 
plan  for  the  management  of  mid- 
continent  light  geese  and  the 
conservation  of  their  habitat."  The  Act 
requires  that,  "The  plan  shall  apply 
principles  of  adaptive  resource 
management  and  shall  include — 

(1)  A  description  of  methods  for 
monitoring  the  levels  of  populations 
and  the  levels  of  harvest  of  mid- 
continent  light  geese,  and 
recommendations  concerning  long-term 
harvest  levels: 

(2)  Recommendations  concerning 
other  means  for  the  management  of  mid- 
continent  light  goose  populations, 
taking  into  account  the  reasons  for  the 
population  growth  specified  in  section 
102(a)(3); 

(3)  An  assessment  of,  and 
recommendations  relating  to, 
conservation  of  the  breeding  habitat  of 
mid-continent  light  geese; 

(4)  An  assessment  of,  and 
recommendations  relating  to, 
conservation  of  native  species  of 
wildlife  adversely  affected  by  the 
overabundance  of  mid-continent  light 
geese,  including  the  species  specified  in 
section  102(a)(5);  and 

(5)  An  identification  of  methods  for 
promoting  collaboration  with  the 
Government  of  Canada,  States,  and 
other  interested  persons." 

Public  Comment 

We  are  establishing  this  final  rule 
without  the  standard  notice  for  public 


conament.  As  required  by  the 
Administrative  Procedure  Act  (5  U.S,C. 
553(b)(B)),  we  have  found  that  the 
notice  and  public  procedure  required  by 
the  APA  are  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  for 
the  following  reasons:  (1)  We  are 
reinstating  the  rule  at  the  direction  of 
Congress:  (2)  public  comment  can  not 
change  the  Congressional  action;  and  (3) 
providing  an  unnecessary  comment 
period  at  this  time  might  preclude  some 
affected  States  fi'om  implementing  the 
expanded  hunting  methods  and 
conservation  order  on  time. 

Efiiective  Date 

Under  5  U.S.C.  553  (d)(3),  we  find 
good  cause  to  make  the  rule  effective 
upon  publication  because,  for  the 
following  reasons,  it  is  urmecessar>'  and 
not  in  the  public  interest.  Reinstatement 
of  these  rules  is  being  done  as  a  restdt 
of  a  directive  contained  in  law.  We  are 
reinstating  rules  with  regard  to  light 
geese  that  were  in  place  previously  and 
which  were  adopted  after  notice  and 
opportimity  for  public  comment.  In 
addition,  under  5  U.S.C.  §  553  (d)(1), 
this  is  a  substantive  rule  that  relieves 
the  current  restrictions  on  taking  light 
geese. 

Required  Determinations 

We  published  all  of  the  required 
determinations  in  the  Februarv  16. 
1999,  final  rules  (64  FR  7507;  64  FR 
7517). 

Authorship.  The  primary  author  of 
this  final  rule  is  James  R.  Kelley.  Jr.. 
Office  of  Migrator>'  Bird  Management. 

List  of  Subjects  in  SO  CFR  Parts  20  and 
21 

Exports.  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation.  Wildlife. 

For  the  reasons  given  in  the  preamble, 
we  hereby  amend  Parts  20  and  21,  of 
subchapter  B,  chapter  I,  Utle  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  20-(AMEN0ED] 

1 .  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C  703-712:  16  U.S.C. 
742  a-i;  Pub.  L.  106-108. 

2.  Revise  paragraphs  (b)  and  (g)  of 
§  20.21  to  read  as  follows: 

f  20,21    What  hunting  methods  are  illegal? 

*        •        *        «        < 

(b)  With  a  shotgun  of  any  description 
capable  of  holding  more  than  three 
shells,  tmless  it  is  plugged  with  a  one- 
piece  filler,  incapable  of  removal 
without  disassembling  the  gun.  so  its 


total  capacity  does  not  exceed  three 
shells.  This  restriction  does  not  apply 
during  a  light-goose-only  season  (lesser 
snow  and  Ross'  geese)  when  all  other 
waterfowl  and  crane  bunting  seasons, 
excluding  falconry,  are  closed  while 
hunting  light  geese  in  Central  and 
Mississippi  FUTvay  portions  of 
Alabama.  Arkansas.  Colorado,  Illinois. 
Indiana,  Iowa,  Kansas,  Kentucky, 
Louisiana,  Michigan.  Minnesota. 
Mississippi.  Missouri.  Montana. 
Nebraska.  New  Mexico.  North  Dakota. 
Ohio.  Oklahoma,  South  Dakota. 
Tennessee,  Texas.  Wisconsin,  and 
Wyoming. 
***** 

(g)  By  the  use  or  aid  of  recorded  or 
electrically  amplified  bird  calls  or 
sounds,  or  recorded  or  electrically 
amplified  imitations  of  bird  calls  or 
sounds.  This  restriction  does  not  apply 
during  a  light-goose-only  season  (lesser 
snow  and  Ross'  geese)  when  all  other 
waterfowl  and  crane  hunting  seasons, 
excluding  falconry,  are  closed  while 
hunting  light  geese  in  Central  and 
Mississippi  Flyway  portions  of 
Alabama,  Arkansas,  Colorado,  Illinois, 
Indiana,  Iowa,  Kansas.  Kentucky. 
Louisiana.  Michigan.  Miimesota. 
Mississippi.  Missouri.  Montana. 
Nebraska.  New  Mexico.  North  Dakota. 
Ohio.  Oklahoma,  South  Dakota, 
Tennessee,  Texas,  Wisconsin,  and 
Wyoming 


$20.22    (Amendwq 

3.  In  §  20.22.  the  phrase  "except  as 
provided  in  part  21"  is  added  following 
the  word  "season". 

PART  21— {AMENDED] 

4  The  authority  citation  for  part  21  is 
revised  to  read  as  follows: 

Authorilv:  Pub  L  95-616:  92  Slat  3112 
(16  use.  712121):  Pub.  L.  106-108 

5.  Subpart  E.  consisting  of  $21.60.  is 
added  to  read  as  follows: 

Subpart  E — Control  of  Overabundant 
Migratory  Bird  Populations 

§  21 .60    Conservation  order  for  mld- 
contJnent  light  geese. 

(a)  Which  waterfowl  species  are 
covered  by  this  order?  This  conservation 
order  addresses  management  of  lesser 
snow  (Anser c.  caenilescens)  and  Ross' 
[Anser  rossii]  geese  that  breed,  migrate, 
and  winter  in  the  mid-continent  portion 
of  North  America,  primarily  in  the 
Central  and  Mississippi  Flyways  (mid- 
continent  fight  geese). 

(b)  In  what  areas  can  the  conservation 
order  be  implemented?  (1)  The 
following  States,  or  portions  of  States, 
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that  are  contained  within  the 
boundaries  of  the  Central  and 
Mississippi  Flyways:  Alabama, 
.Arkansas,  Colorado,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky.  Louisiana, 
Michigan.  Minnesota,  Mississippi, 
Missouri,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Ohio,  Oklahoma, 
South  Dakota,  Tennessee,  Texas, 
Wisconsin,  and  Wyoming. 

(2)  Tribal  lands  within  the  geographic 
boundaries  in  paragraph  (bl(l)  of  this 
joction. 

(3)  The  following  areas  within  the 
boundaries  in  paragraph  fb)(l)  of  this 
section  are  closed  to  the  conservation 
order  after  10  March  of  each  year:  Monte 
Vista  National  Wildlife  Refuge  (CO); 
Bosque  del  Apache  National  Wildlife 
Refuge  (NM):  the  area  within  5  miles  of 
the  Platte  River  from  Lexington, 
Nebraska,  to  Grand  Island,  Nebraska;  the 
following  area  in  and  around  Aransas 
National  Wildlife  Refuge;  those  portions 
of  Refugio,  Calhoun,  and  Aransas 
Counties  that  lie  inside  a  line  extending 
from  5  nautical  miles  offshore  to  and 
including  Pelican  Island,  thence  to  Port 
O'Cotmer,  thence  northwest  along  State 
Highway  185  and  southwest  along  State 
Highway  35  to  Aransas  Pass,  thence 
southeast  along  State  Highway  361  to 
Port  Aransas,  thence  east  along  the 
Corpus  Christi  Cbaiuiel,  thence 
southeast  along  the  Aransas  Channel, 
extending  to  5  nautical  miles  offshore; 
except  that  it  is  lawful  to  take  mid- 
continent  light  geese  after  10  March  of 
each  year  within  the  Guadalupe  WMA. 
If  at  any  time  we  receive  evidence  that 

a  need  to  close  the  areas  in  this 
paragraph  (b)(3)  no  longer  exists,  we 
will  publish  a  proposal  to  remove  the 
closures  in  the  Federal  Register. 

(c)  What  is  required  in  order  for  State/ 
Tribal  governments  to  participate  in  the 
conservation  order?  Any  State  or  Tribal 
government  responsible  for  the 
management  of  wildlife  and  migratory 
birds  may,  without  permit,  kill  or  cause 
to  be  killed  under  its  general 
supervision,  mid-continent  light  geese 
under  the  following  conditions: 

(1)  Activities  conducted  under  this 
section  may  not  aSect  endangered  or 
threatened  species  as  designated  under 
the  Endangered  Species  Act. 

(2)  Control  activities  must  be 
conducted  clearly  as  such  and  are 
intended  to  relieve  pressures  on 
migratory  birds  and  habitat  essential  to 
migratory  bird  populations  only  and  are 
not  to  be  construed  as  opening, 
reopening,  or  extending  any  open 
bimting  season  contrary  to  any 
regulations  promulgated  under  section  3 
of  the  Migratory  Bird  Treaty  Act. 

(3)  Control  activities  may  be 
conducted  only  when  all  waterfowl  and 


crane  hunting  seasons,  excluding 
falconry,  are  closed. 

(4)  Control  measures  employed 
through  this  section  may  be 
implemented  only  between  the  hoius  of 
one-half  hour  before  sunrise  to  one-half 
hour  after  sunset. 

(5)  Nothing  in  this  section  may  limit 
or  initiate  management  actions  on 
Federal  land  without  concurrence  of  the 
Federal  agency  with  jurisdiction. 

(6)  States  and  Tribes  must  designate 
participants  who  must  operate  under 
the  conditions  of  this  section. 

(7)  States  and  Tribes  must  inform 
participants  of  the  requirements/ 
conditions  of  this  section  that  apply. 

(8)  States  and  Tribes  must  keep 
records  of  activities  carried  out  under 
the  authority  of  this  section,  including 
the  number  of  mid-continent  light  geese 
taken  under  this  section,  the  methods  by 
which  they  were  taken,  and  the  dates 
they  were  taken.  The  States  and  Tribes 
must  submit  an  annual  report 
summarizing  activities  conducted  under 
this  section  on  or  before  August  30  of 
each  year  to  the  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street 
NW.,  Washington,  D.C.  20240. 

(d)  What  is  reqiured  for  individuals  to 
participate  in  the  conservation  order? 
Individual  participants  in  State  or  tribal 
programs  covered  by  this  section  are 
required  to  comply  with  the  following 
requirements: 

(1)  Nothing  in  this  section  authorizes 
the  take  of  mid-continent  light  geese 
contrary  to  any  State  or  Tribal  laws  or 
regulations,  and  none  of  the  privileges 
granted  under  this  section  may  be 
exercised  unless  persons  acting  under 
the  authority  of  the  conservation  order 
possess  whatever  permit  or  other 
authorization(s)  required  for  such 
activities  by  the  State  or  Tribal 
government  concerned. 

(2)  Participants  who  take  mid- 
continent  light  geese  under  this  section 
may  not  sell  or  offer  for  sale  those  birds 
nor  their  plumage,  but  may  possess, 
transport,  and  otherwise  properly  use 
them. 

(3)  Participants  acting  under  the 
authority  of  this  section  must  permit  at 
all  reasonable  times,  including  during 
actual  operations,  any  Federal  or  State 
game  or  deputy  game  agent,  warden, 
protector,  or  other  game  law 
enforcement  officer  free  and 
unrestricted  access  over  the  premises  on 
which  such  operations  have  been  or  are 
being  conducted,  and  must  promptly 
furnish  whatever  information  an  officer 
requires  concerning  the  operation. 

C4)  Participants  acting  under  the 
authority  of  this  section  may  take  mid- 


continent  light  geese  by  any  method 
except  those  prohibited  as  follows: 

(i)  With  a  trap,  snare,  net,  rifle,  pistol, 
swivel  gun,  shotgun  larger  than  10 
gauge,  punt  gun,  battery  gim,  machine 
gun,  fish  hook,  poison,  drug,  explosive, 
or  stupefying  substance; 

(ii)  From  or  by  means,  aid,  or  use  of 
a  sinkbox  or  any  other  type  of  low- 
floating  device  having  a  depression 
affording  the  person  a  means  of 
concealment  beneath  the  surface  of  the 
water; 

(iii)  From  or  by  means,  aid.  or  use  of 
any  motor  vehicle,  motor-driven  land 
conveyance,  or  aircraft  of  any  kind, 
except  that  paraplegics  and  persons 
missing  one  or  both  legs  may  take  from 
any  stationary  motor  vehicle  or 
stationary  motor-driven  land 
conveyance: 

(iv)  From  or  by  means  of  any 
motorboat  or  other  craft  having  a  motor 
attached,  or  any  sailboat,  unless  the 
motor  has  been  completely  shut  off  and 
the  sails  furled,  and  its  progress 
therefrom  has  ceased.  A  craft  under 
power  may  be  used  only  to  retrieve  dead 
or  crippled  birds;  however,  the  craft 
may  not  be  used  under  power  to  shoot 
any  crippled  birds; 

(v)  By  the  use  or  aid  of  live  birds  as 
decoys;  although  not  limited  to,  it  will 
be  a  violation  of  this  paragraph  for  any 
person  to  take  mid-continent  light  geese 
on  an  area  where  tame  or  captive  live 
geese  are  present  urdess  such  birds  are 
and  have  been  for  a  period  of  10 
consecutive  days  before  the  taking, 
confined  within  an  enclosure  that 
substantially  reduces  the  audibility  of 
their  calls  and  totally  conceals  the  birds 
from  the  sight  of  mid-continent  light 


(vi)  By  means  or  aid  of  any  motor- 
driven  land,  water,  or  air  conveyance,  or 
any  sailboat  used  for  the  purpose  of  or 
resulting  in  the  concentrating,  driving, 
rallying,  or  stirring  up  of  mid-continent 
light  geese; 

(vii)  By  the  aid  of  baiting,  or  on  or 
over  any  baited  area.  As  used  in  this 
paragraph,  "baiting"  means  the  placing, 
exposing,  depositing,  distributing,  or 
scattering  of  shelled,  shucked,  or 
unshucked  com,  wheat  or  other  grain, 
salt,  or  other  feed  so  as  to  constitute  for 
such  birds  a  lure,  attraction,  or 
enticement  to,  on,  or  over  any  areas 
where  hunters  are  attempting  to  take 
them;  and  "baited  area"  means  any  area 
where  shelled,  shucked,  or  unshucked 
com,  wheat,  or  other  grain,  salt,  or  other 
feed  capable  of  luring,  attracting,  or 
enticing  such  birds  is  directly  or 
indirectly  placed,  exposed,  deposited, 
distributed,  or  scattered;  and  such  area 
shall  remain  a  baited  area  for  10  days 
following  complete  removal  of  all  such 
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com,  wheat  or  other  grain,  salt,  or  other 
feed.  However,  nothing  in  this 
paragraph  prohibits  the  taking  of  mid- 
continent  light  geese  on  or  over  standing 
crops,  flooded  standing  crops  (including 
aquatics),  flooded  harvested  croplands, 
grain  crops  properly  shucked  on  the 
field  where  grown,  or  grains  found 
scattered  solely  as  the  result  of  normal 
agricuitural  planting  or  harvesting;  or 

(viii)  Participants  may  not  possess 
shot  (either  in  shotshells  or  as  loose  shot 
for  muzzleloading)  other  than  steel  shot, 
or  bismuth-tin,  or  other  shots  that  are 
authorized  in  50  CFR  20.21(j).  Season 
limitations  in  that  section  do  not  apply 
to  participants  acting  under  this  order. 

(e)  Under  what  conditions  would  the 
conservation  order  be  revoked?  The 
Service  will  aimually  assess  the  overall 


impact  and  effectiveness  of  the 
conservation  order  to  ensure 
compatibility  with  long-term 
conservation  of  this  resoiux:e.  If  at  any 
time  we  receive  evidence  that  clearly 
demonstrates  a  serious-threat  of  injury 
to  the  area  or  areas  involved  no  longer 
exists,  we  will  initiate  action  to  revoke 
the  conservation  order. 

(f)  Will  information  concerning  the 
conservation  order  be  collected?  The 
information  collection  requirements  of 
the  conservation  order  have  been 
approved  by  0MB  and  assigned 
clearance  number  1018-0103.  Agencies 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  The  recordkeeping  and 


reporting  requirements  imposed  under 
regulations  established  in  this  subpart  E 
will  be  used  to  administer  this  program, 
particidarly  in  the  assessment  of 
impacts  alternative  regulatory  strategies 
may  have  on  mid-continent  light  geese 
and  other  migratory  bird  populations. 
The  information  collected  will  be 
required  to  authorize  State  and  Trib^ 
governments  responsible  for  migratory 
bird  management  to  take  Mid-continent 
light  geese  within  the  guidelines 
provided  by  the  Service. 

Dated:  December  10.  1999. 
Stephen  C.  Saundere, 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

(V-97-1] 

Dixie  Divers,  Inc.;  Qrant  of  Permanent 
Variance 

agency:  Occupational  Safety  and  Health 
Administration.  Department  of  Labor. 
actton:  Grant  of  permanent  variance. 

SUMMARY:  This  notice  announces  the 
grant  of  a  permanent  variance  to  Dixie 
Divers,  Inc.  (Dixie).  The  permanent 
variance  is  from  the  Occupational  Safety 
and  Health  Administration  (OSHA) 
requirements  for  decompression 
chambers  during  mixed-gas  diving 
operations,  including  paragraphs  (b)(2) 
and  (c)(3)(iii)  of  29  CFR  1910.423  and 
paragraph  (b)(1)  of  29  CFR  1910.426. 

The  permanent  variance  covers 
recreational  diving  instructors  and 
diving  guides  employed  by  Dixie.  Using 
both  classroom  instruction  and  practice 
dives,  recreational  diving  instructors 
train  novice  divers  individually  or  in 
small  groups  in  recreational  diving 
IcQowledge  and  skills,  including 
conventional  diving  procedures  and  the 
safe  operation  of  diving  equipment. 
Dixie's  recreational  diving  instructors 
accompany  students  during  practice 
dives,  which  vary  in  depth  from  a  faw 
feet  of  sea  water  (fsw)  to  130  fsw,  and 
last  between  30  minutes  and  one  hour. 
Diving  guides  (who  may  also  serve  as 
recreational  diving  instructors)  lead 
small  groups  of  trained  sports  divers  to 
local  undersea  locations  for  recreational 
purposes;  the  guides  seleci  the  diving 
locations  and  provide  the  sports  divers 
with  information  regarding  the  dive  site, 
including  hazardous  conditions  and  safe 
diving  practices.  While  leading  divers  to 
a  dive  site,  the  guides  dive  to  a 
maximum  depth  of  130  fsw  for  periods 
of  30  minutes  to  one  hour. 

The  permanent  variance  specifies  the 
conditions  under  which  Dixie's 
recreational  diving  instructors  and 
diving  guides  may  conduct  their 
underwater  training  and  guiding  tasks 
using  open-circuit,  semi-closed-circuit. 
or  closed-circuit  self-contained 
underwater  breathing  apparatus 
(SCUBA)  supplied  with  a  breathing  gas 
consisting  of  a  high  percentage  of 
oxygen  (Oj)  mixed  with  nitrogen,  and 
without  a  decompression  chamber  near 
the  dive  site.  These  conditions  address: 
The  requirements  for  SCUBA 
equipment,  including  carbon-dioxide 
canisters,  counterlungs.  moisture  traps, 
moisture  sensors,  carbon-dioxide  and  O2 
sensors,  and  information  modules: 
depth  limits  for  diving  operations:  use 


of  nationally-recognized  no- 
decompression  limits  and  0;-exposure 
limits:  the  O7  and  nitrogen  composition 
of  the  breathing-gas  mixture:  procedures 
and  equipment  for  producing  and 
analyzing  breathing-gas  mixtures: 
emergency-egress  procedures  and 
systems:  management  of  diving-related 
medical  emergencies:  procedures  for 
maintaining  diving  logs:  use  of 
decompression  tables  and  dive- 
decompression  computers:  and  training 
requirements  for  recreational  diving 
instructors  and  diving  guides. 
DATES:  The  effective  date  of  the 
permanent  variance  is  December  20, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Information  and  Consumer 
Affairs,  Room  N3647,  U.S.  Department 
of  Labor.  Occupational  Safety  and 
Health  Administration,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
Telephone:  (202)  693-1999. 

Additional  information  also  is 
available  bom  the  following  Regional 
and  Area  Offices: 

Regional  Office: 

U.S.  Department  of  Labor— OSHA,  61 
Forsyth  St.,  SW,.  Atlanta,  GA  30303, 
Telephone:  (404)  562-2300 

Area  Offices: 

U.S.  Department  of  Labor— OSHA,  5807 
Breckenridge  Parkway.  Suite  A, 
Tampa,  FL  33610,  Telephone:  (813) 
626-1177 

U.S.  Department  of  Laboi^-OSHA,  8040 
Peters  Road,  Building  H-lOO, 
Jacaranda  Executive  Court,  Fort 
Lauderdale,  FL  33324,  Telephone: 
(954) 424-0242 

U.S.  Department  of  Labor— OSHA, 
Ribault  Building,  suite  227,  1851 
Executive  Center  Drive.  )acksonville, 
FL  32207,  Telephone:  (904)  232-2895 

SUPPteHENTARY  INFORMATKM: 

I.  Table  of  Contents 

The  following  Table  of  Contents 
identifies  the  major  sections  under 
"Supplementary  Information."  To 
understand  fully  the  information 
presented  in  the  following  sections,  we 
recommend  reviewing  the  40  conditions 
of  the  permanent  variance  listed  below 
under  section  VI. 

I.  Table  of  Contents 
n.  Background 

HI.  Application  for  a  Permanent  Variance 
IV.  Comments  (0  the  Proposed  Variance 
Part  I.  Comments  to  proposed  section  I 

(Bacicgroimd). 
Part  2.  Comments  to  proposed  section  n 

(Proposed  Alternative). 
Part  3.  Comments  to  proposed  section  III 
(Rationale  for  the  Proposed  Alternative). 


Pail  4.  Comments  to  proposed  section  VI 

(Issues). 
Part  5.  General  comments  to  the  proposed 

variance. 
Part  6.  Our  revisions  to  the  proposed 

variance. 

V.  Decision 

VI.  Order 

VII.  References 

Vni.  Authority  and  Signature 

n.  Background 

Dixie  Divers,  Inc.  (Dixie)  applied  for 
a  permanent  variance  from  paragraphs 
(b)(2)  and  (c)(3)(iii)  of  29  CFR  1910.423 
and  paragraph  (b)(1)  of  29  CFR  1910.426 
imder  Section  6(dj  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
655)  and  29  CFR  1905.11.  These 
paragraphs  address  the  availability  and 
use  of  decompression  chambers  during 
mixed-gas  diving  operations. 

Dixie  operates  six  diving  schools, 
either  directly  or  as  franchises.  The 
schools  employ  18  skilled  and 
experienced  recreational  diving 
instructors  to  train  novice  divers  in 
recreational  diving  knowledge  and 
skills.  The  same  18  employees  also 
serve  as  diving  guides  and  lead  groups 
of  sport  divers  to  local  diving  sites  for 
recreational  purposes.  (We  also  refer  to 
recreational  diving  instructors  and 
diving  guides  jointly  as  "employees"  or, 
more  generally,  as  "divers.") 

As  recreational  diving  instructors,  the 
employees  train  recreational  diving 
students  in  conventional  diving 
procedures  and  the  safe  operation  of 
diving  equipment.  The  diving  students 
may  use  an  open-circuit,  semi-closed- 
circuit.  or  closed-circuit  self-contained 
underwater  breathing  apparatus 
(SCUBA)  during  these  training  dives. ' 
SCUBAS  supply  divers  with  compressed 
air  or  a  breathing  gas  consisting  of  a 
high  percentage  of  oxygen  mixed  with 
nitrogen  or  another  inert  gas.  • 

Dixie's  training  program  for  diving 
students  involves  both  classroom 
instruction  and  practice  dives  in  which 
the  employees  accompany  diving 
students  to  maximiun  depths  of  130  feet 
of  sea  water  (fsw).  These  dives  last 
between  30  minutes  and  one  hour. 
During  these  dives,  the  recreational 
diving  instructors  provide  underwater 


'  The  icroDyin  for  "5fllf<Dnlaine4  underwater 
bredttiiojj  apparatus"  is  "SCUBA."  Tlie  tenn 
"SCUBA"  refers  to  open-circuit  diving  equipment 
alone,  or  to  open^innjit.  8emi-doM(l.circuit.  and 
closedH:tn:uit  diving  equipment  combiaed-  Tile 
torn)  "reljreather"  refers  to  semiKilosed-circuit  or    . 
doaed<ircuit  diving  equipmenl  alone  or  combined: 
this  diving  equipment  recycles  part  or  all  of  the 
exhaled  breathing  gas  into  the  system  dial  delivers 
the  breadiiDg  gss  to  the  diver. 

>The  abbreviation  "Ch"  means  "oxygen."  while 
the  phrwe  "nitrax  breathing-gas  mixture"  or  the 
term  "nitrox"  refers  to  a  breathing.ga5  mixture 
composed  of  nitrogen  and  Oj  in  varying 
proportions. 
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instruction  in,  and  allow  the  diving 
students  to  practice  using,  diving 
procediues  and  equipment.  A 
recreational  diving  instructor  may  make 
as  many  as  three  to  four  training  dives 
a  day  while  training  diving  students 
either  individually  or  in  small  groups. 

As  diving  guides,  the  emplovees  lead 
small  groups  of  trained  sports  divers  to 
local  imdersea  diving  locations  for 
recreational  purposes.  The  diving  guide 
selects  the  diving  location  prior  to 
departure,  and  provides  the  sports 
divers  with  information  regarding  the 
dive  site,  including  hazardous 
conditions  and  safe  diving  practices. 
The  divers  in  the  recreational  diving 
groups  use  open-circuit,  semi-closed- 
circuit,  or  closed-circuit  SCUBAs  that 
supply  compressed  air  or  a  nitrox 
breathing-gas  mixttire  during  the  dive. 
During  these  diving  excursions,  diving 
gtiides  dive  to  a  maximum  depth  of  1 30 
fsw  for  periods  of  30  minutes  to  one 
hour.  A  diving  guide  may  make  as  many 
as  five  recreational  diving  excursions. a 
day. 

The  places  of  employment  affected  by 
this  permanent  variance  are: 
Dixie  Divers  of  Boca  Raton,  8241  Glades 

Road,  Boca  Raton,  FL  33434 
Dixie  Divers  of  Boynton  Beach,  340 

North  Congress.  Bovnion  Beach.  FL 

33426 
Dixie  Divers  of  Deerfield.  1645 

Southeast  3rd  Court.  Deerfield  Beach. 

FL  33441 
Dixie  Divers  of  Key  Largo,  103400 

Overseas  Highway,  Key  Largo,  FL 

33037 
Dixie  Divers  of  Palm  Bay,  4651  Babcock 

Street.  Northeast,  Palm  Bav.  FL  32905 
Dixie  Divers  of  Panama  City,'  109B  West 

23rd  Street,  Panama  City,  FL  32405 

m.  Application  for  a  Permanent 
Variance 

Id  its  application  for  a  permanent 
variance  (referred  to  as  "variance 
application,"  "proposed  variance."  or 
"proposal "),  Dixie  proposed  an 
alternative  to  the  decompression- 
chamber  requirements  of  paragraphs 
(b)(2)  and  (c)(3)(iu)  of  29  CFR  1910.423 
and  paragraph  (b)(1)  of  2grCFR 
1910.426.  Paragraph  (b)(2)  of  29  CFR 
1910.423  requires  that  "(flor  any  dive 
outside  the  no-decompression  limits, 
deeper  than  100  fsw  or  using  mixed  gas 
as  a  breathing  mixture,  the  employer 
shall  instruct  the  diver  to  remain  awake 
and  in  the  vicinity  of  the  decompression 
chamber  which  is  at  the  dive  location 
for  at  least  one  hour  after  the  divo 
(including  decompression  or  treatment 
as  appropriate)."  Paragraph  (c)(3)(iii)  of 
29  CFR  1910.423  requires  that  the 
decompression  chamber  be  "lUocated 
within  5  minutes  of  the  dive  location," 


while  paragraph  (b)(1)  of  29  CFR 
1910.426  permits  mixed-gas  diving  only 
when  a  "decompression  chamber  is 
ready  for  use  at  the  dive  location."  The 
pivpose  of  having  a  decompression 
chamber  available  and  ready  for  tise  at 
the  dive  site  is  to  treat  two  conditions: 
(1)  Decompression  sickness  (DCS). 
which  may  occur  from  breathing  air  or 
mixed  gases  at  diving  depths  and 
durations  that  require  decompression: 
and  (2)  arterial-gas  embolism  (AGE), 
which  may  result  from  overpressurizing 
the  lungs,  usually  while  ascending 
rapidly  to  the  surface  during  a  dive. 
In  the  variaDc:e  application,  Dixie 
proposed  to  implement  alternative 
procedures  that  meet  or  exceed  the  level 
of  employee  protection  afforded  by 
OSHA's  decompression-chamber 
requirements.  As  an  alternative  to  a 
decompression  chamber,  Dixie 
proposed  to  have  its  employees  use 
open-circmit,  semi-closed-circuit,  or 
closed-circtiil  SCUBA  supplied  with 
breathing-gas  mixtures  that  contain  a 
fraction  of  Oj  ranging  from  22  to  40 
percent  (22—40%)  by  volume,  vrith  the 
remaining  breathing-gas  mixture 
consisting  of  nitrogen.  In  addition,  the 
partial  pressure  of  Oi  in  the  nitrox 
breathing-gas  mixture  would  never 
exceed  1 .40  atmospheres  absolute 
(ATA) '  for  any  SCUBA.  Dixie  would 
use  one  of  the  following  procedures  to 
produce  nitrox  breathing-gas  mixtures: 
Mixing  pure  nitrogen  with  pure  O;: 
removing  O2  from  air  for  mixing  with 
pure  nitrogen:  adding  pure  O;  to  air:  or 
de-nitrogenating  air  (e.g..  removing 
nitrogen  from  air  using  filter-membrane 
systems ■*).  According  to  the  proposal. 
Dixie  would:  Analyze  the  O2  fraction  in 
the  breathing-gas  mixtures  for  accuracy: 
institute  quality-assurance  procedtires 
for  the  analj'tic  processes:  and  use 
breathing-gas  mixing  systems  rated  for 
Oj  service  whenever  the  highest  O; 
fraction  used  in  the  mixing  process 
exceeds  40  percent  (40%).  Dixie  also 
proposed  lo  restrict  diving  operations 


'  ATA.  as  U!>ed  here,  is  the  partial  pressure  of  a 
constituenl  gas  in  the  total  pressure  of  a  br«athing 
gas.  If  the  percentage  of  the  constituent  gas  in  the 
lireething  gas  remains  constant  throughout  a  dive, 
its  partial  pressure  or  ATA.  increases  in  proportion 
to  increases  in  diving  depth. 

'  Filtor.membrane  systems  produce  nitrox 
breathing-gas  mixtures  in  two  steps:  First.  thf,y 
route  air  through  fillers  lo  remove  bydrocarboiu 
and  other  contaminants,  then  they  pans  the 
decontatninaled  air  through  membranes  that 
transfer  O;  aurrMS  the  memlirane  fibers  at  higher 
rates  than  nitrogen  (henr«.  "de-nilrogenating  air"] 
As  the  rale  of  air  flow  across  the  membrane  fibers 
increases,  the  resulting  ratio  of  O:  to  nitrogen  also 
increases-  Under  the  penuaneni  variance,  a  filler- 
membrane  system  will  reduce  the  hazards 
assodatod  with  producing  hi^O:  br«athing.ges 
mixtures  because  die  proportion  of  O;  in  the  system 
will  never  exceed  40  peicent  (40%). 


imder  the  variance  to  depths  of  130  fsw 

or  less,  and  to  use  the  nationally- 
recognized  no-decompression  limits  and 
0;-exposure  limits  developed  by  the 
National  Oceanic  and  Atmospheric 
Administration  (NOj\A)  and  Diving 
Science  and  Technology'  (DSAT). 

By  increasing  the  O;  partial  pressure 
and  decreasing  the  nitrogen  partial 
pressure  of  the  breathing-gas  mixture 
compared  to  air.  and  by  restricting  dives 
to  no-decompression  limits  and  depths 
of  130  fsw  or  less,  Dixie  asserted  that 
both  the  rate  and  the  severitj'  of  DCS 
would  be  no  greater  for  its  employees 
than  for  divers  who  operate  according  to 
paragraph  (a)(2)(i)  of  29  CFTl  1910.401. 
In  addition.  Dixie  contended  that  using 
nationally-recognized  Orexposure 
procedures  would  reduce  the  risk  of  O; 
toxicity'  among  its  divers  to  the  rate 
expected  among  divers  who  use 
hvnperbaric  air. 

Dixie  proposed  a  number  of  other 
requirements  to  ensure  that  its 
employees  remain  within  safe  diving 
parameters,  thereby  avoiding  DCS  and 
AGE-  These  requirements  included 
limiting  the  maximiun  carbon  dioxide 
(CO;)  level  in  the  inhaled  nitrox 
breathing-gas  mixltu^  to  0.01  ATA. 
Dixie  would  control  excessive  COj 
levels  as  follows:  By  using  pre-packed 
sorbent  materials  to  absorb  CO2  from  the 
exhaled  breathing  gas  prior  to 
rebreatbing:  by  installing  sensors  for 
detecting  high  CO;  levels  or  conditions 
that  could  result  in  high  CO;  levels 
(such  as  moisture  sensors  to  detect 
flooding  in  the  breathing  loop):  and  by 
using  counterlungs  to  serve  as  low- 
breathing-r^sistance  reservoirs  for  the 
breathing  gas.  In  addition.  Dixie 
proposed  thai  its  divers  use  an 
information  module  that  provides  them 
with  critif:al  dive  information  (e.g.,  gas 
pressures,  water-temperature):  the 
required  information  wotdd  vary  with 
the  type  of  SCUBA.  For  rebreathers, 
visual  or  auditory  warning  devices 
would  alert  the  diver  to  significant 
equipment  problems  (e.g..  solenoid 
failure,  low  battery  levels)  or  deviations 
from  established  diving  parameters  (e.g.. 
diverging  from  the  planned  O;  levels). 
Closed-circuit  rebreathers  would  need 
to  operate  using  a  gas-controller 
package,  a  manually-operated  gas- 
supply  bypass  valve,  and  separate  O; 
and  diluent-gas  cylinders. 

Dixie  proposed  a  number  of  other 
conditions  to  safeguard  its  divers.  For 
emergencies  invohong  SCUBA 
malfunctions  thai  could  endanger  diver 
health  and  safety  (e.g.,  high  CO;  levels), 
the  proposed  variance  required  that 
Dixie  have  a  reliable  "bail-6ut  system" 
available.  The  bail-out  system  would 
need  to  provide  a  separate  supply  of 
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breathing  gas  to  the  second  stage  of  the 
SCUBA  regulator,  when  rebreathers  are 
used,  the  bail-out  system  could  deliver 
a  diluent  supply  of  breathing  gas  to  the 
second  stage  of  the  regulator.  Other 
protective  conditions,  which  refined  or 
emphasized  existing  requirements 
currently  specified  in  OSHA's 
Commercial  Diving  Operations  Standard 
(COO  Standard),  included  the  following: 
Maintaining  decompression  tables  and 
diving  logs  at  the  dive  site;  assuring  the 
availability  of  personnel,  facilities,  and 
equipment  to  treat  DCS  and  AGE;  and 
providing  quality  control  of  diver 
training. 

In  summary,  Dixie  stated  that  the 
occurrence  and  severity  of  DCS  would 
be  minimal  when  its  divers  breathe 
nitrox  gas  mixtures,  while  the  risk  of 
AGE  would  be  negligible  when  they  use 
the  equipment  and  procedural 
safeguards  specified  in  the  variance 
application.  Consequently,  divers  who 
use  SCUBAs  according  to  the  proposed 
variance  would  experience  a  level  of 
DCS  and  AGE  that  is  equal  to,  or  lower 
than,  the  level  experienced  by 
recreational  diving  instructors  who  dive 
under  the  conditions  specified  by  the 
exemption  to  the  CDO  Standard  at  29 
CFR  1910.401ta)(2)(i).  These  conditions 
allow  for  the  use  of  compressed  air 
supplied  to  open-circuit  SCUBAs  under 
no-decompression  diving  limits.  Dixie 
asserted,  therefore,  that  it  should  not 
have  to  maintain  a  decompression 
chamber  at  the  dive  location  for  its 
recreational  diving  instructors  and 
diving  guides  when  it  complies  with  the 
conditions  specified  in  the  variance 
application. 

In  a  Federal  Register  notice  published 
on  October  31. 1997,  we  provided  the 


public  with  a  copy  of  Dixie's  variance 
application  (62  FR  5899S).  This  notice 
invited  interested  parties,  including 
affected  employers  and  employees,  to 
submit  written  comments,  data,  views, 
and  arguments  regarding  the  variance 
application.  In  addition,  the  notice 
informed  affected  employers  and 
employees  of  their  right  to  request  a 
hearing  on  the  variance  application.  At 
the  request  of  several  parties,  we 
extended  the  comment  period  for  this 
notice  until  March  2.  1998  in  a  Federal 
Register  announcement  dated  [anuarv  6, 
1998  (63  FR  579). 

rv.  Comments  on  Ibe  Proposed 
Variance 

We  received  123  coounents  in 
response  to  the  two  Federal  Register 
notices.  Of  this  total,  two  comments 
(Exs.  2-98  and  2-115)  were 
duplications,  and  one  comment  (Ex.  2- 
112)  consisted  solely  of  a  request  to 
extend  the  comment  period.  (Exs.  6-1  to 
6-17  also  were  requests  to  extend  the 
comment  period.)  Two  additional 
comments  (Exs.  2-118  and  2-119) 
requested  a  hearing  on  the  proposal.  We 
denied  these  hearing  requests  because 
neither  of  the  two  requestors  employed 
recreational  diving  instructors,  the 
subject  of  this  variance  application. 
OSHA  received  103  comments  that  were 
general,  non-specific  endorsements  of 
the  variance  application;  the  vast 
majority  of  these  comments  varied  only 
slightly  in  content.  The  remaining  15 
commenters  submitted  detailed 
comments  regarding  the  conditions  and 
issues  specified  in  Use  variance 
application. 

We  have  organized  our  discussion  of 
the  substantive  comments  to  the 


variance  application  into  six  parts. 
Comments  concerning  proposed  section 

1  (Background)  are  in  Part  1,  while  Part 

2  consists  of  comments  made  about  the 
conditions  specified  in  proposed  section 
II  (Proposed  Alternative).  Part  3 
discusses  comments  made  regarding 
proposed  section  III  (Rationale  for  the 
Proposed  Alternative),  and  Part  4 
presents  comments  to  the  issues  raised 
in  proposed  section  VI  (Issues).  No 
commenters  addressed  sections  IV  and 
V  of  the  variance  application,  titied 
"References"  and  "Additional 
Information"  respectively.  Part  5 
consists  of  general  and  miscellaneous 
comments.  Throughout  each  of  these 
five  parts,  we  explain  the  actions  we  are 
taking  uith  regard  to  individual 
comments  or  groups  of  comments.  The 
last  part.  Part  6,  describes  refinements  to 
the  proposed  variance  that  we  have 
made  in  developing  the  permanent 
variance;  these  refinements  are  based 
upon  our  interpretation  of  the  proposed 
conditions  and  our  overall  review  of  the 
record. 

We  and  other  parties  submitted 
additional  exhibits  (Exs.  4, 4A,  5,  and  7 
through  13)  to  the  docket  (see  Table  I). 
These  exhibits,  which  contain  scientific 
and  technical  information,  provided 
additional  information  we  used  in 
replying  to  comments  and  discussing 
revisions  to  the  proposal.  The  principal 
topics  covered  by  the  exhibits  are:  Oj 
toxicity;  nitrogen  narcosis; 
decompression  procedtues;  the 
operation  and  use  of  SCUBAs;  and 
treatment  of  diving-related  medical 
emergencies.  Table  I  below  provides 
specific  reference  information  on  these 
exhibits. 


Table  I.— Reference  Information  on  Exhibits  4,  4A,  and  5  Through  16 


Ex. 
No. 


Reference  infonnabon 


D.  J.  Kenyon  and  R.  W.  Hamilton.  "Managing  Oxygen  Exposure  wtien  Preparing  Decompression  Tables  "  In:  N.  Bitterman  and  R.  Lin- 
coln (eds  ),  Proceedings  ot  the  XVIh  Meeting  of  tfw  European  Undersea  Biomedical  Society  pages  72-77.  European  Undersea  Bio- 
tnedkal  Society.  September  1989. 

H.  W.  Hamilton  'IV  Oxygen  Physiology.  Toxicity,  and  Tolerance."  In.  R.  W  Hamilton  (author),  Special  Mix  Diving:  Part  One.  pages  25- 
38.  Hamilton  Researcti  and  Lite  Support  Technologies,  March  2,  1994. 

R.  W  Hamilton,  RE  Rogers.  M.  R  Powell,  and  R.  0.  Vann.  Trie  OSAT  Recreational  Dive  Planner  Development  and  Validation  ot  No- 
Slop  Decompression  Procedures  for  Recreational  Diving.  Diving  Sdence  and  Technology.  Inc.,  and  Hamilton  Research,  Ltd  .  February 
28,  1994 

D.  Richardson  (ed.in-chieO  Proceedings  of  Rebreather  Forum  2.0.  Diving  Science  and  Technology,  Inc,  1996 

R.  W.  Hamilton  "Toleraling  Exposure  lo  High  Oxygen  Levels:  Repex  and  Other  Methods."  Manne  Tectinology  Society  Journal,  volume 
23,  number  4,  pages  19-25.  December  1989. 

R.  J.  Kiesslmg  and  C,  H,  Maag.  "Performance  Impairment  as  a  Function  ol  Nitrogen  Narcosis."  Journal  ol  Applied  Psyctiology.  volume 
46.  number  2,  pages  91-95,  1962. 

A.  D.  Baddeley  "Influence  of  I3epth  on  the  Manual  Dexlenty  of  Free  Divers:  A  Companson  Between  Open  Sea  and  Pressure  Chamber 
Testing."  Journal  ol  Applied  Psychology,  volume  50.  number  1 ,  pages  81-85,  1966. 

A.  D  Baddeley,  J  W  De  Figueredo.  J  W  Hawkswell  Curtis,  and  A.  N.  Williams.  "Nitrogen  Narcosis  and  Performance  Under  Water" 
Ergonomics,  volume  11.  number  2,  pages  157-164,  1968. 

W  B.  JNnght  "Use  of  the  University  ol  Pennsylvania,  Institute  for  Enviriximefital  Medicine  Pnxedure  (or  Calculation  of  Cumulative  Pul- 
monary Oxygen  Toxicity  "  US.  Navy  Expenmental  Diving  Unit,  Report  2-72,  1972. 

R  J  Biersner  "Request  lor  Your  Recommendation  Regarding  Acceplat>le  Delay  in  Recompression  Treatment  of  Diving-Related  Medical 
Emergencies."  Memorandum  to  Dr  Edward  D  Thalmann,  August  28.  1 998 


Ex. 
No. 
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Table  I.— Reference  Information  on  Exhibits  4,  4A,  and  5  Through  16— Continued 


Reference  information 


E.  D.  Thalmann.  Letter  lo  R  J  Biersner  Responding  lo  the  Memorandum  in  Ex.  12,  October  5.  1998. 

J.  H.  Clartte.  CO;  Canister  Test  Parameters  and  Procedure  at  NEDU.  Attachment  to  US  Navy  Experimental  Diving  Unit  E-mail  Memo- 
randum. Novemt)er  22.  1999 

J.  R.  Clarke.  "Slalistically  Based  CO:  Canister  Duration  Limits  for  Closed-CircuK  Underwater  Breathing  Apparatus."  U.S.  Navy  Expen- 
mental Diving  Unil,  Report  2-99,  1999 

P.  B.  Bennett.  "Nilrox?"  Alert  Diver.  MarcfVApril.  1998. 


Part  1.  Comments  to  proposed  section  I 
(Background). 

(a)  The  skills  and  experience  of.  and 
the  diving  operations  performed  by,  the 
applicant's  divers  (62  FR  58996,  second 
column)  received  two  comments.  Both 
comments  were  primarily  concerned 
about  Dixie's  recreational  diving 
instructors  and  diving  guides  engaging 
in  diving  activity  beyond  the  scope  of 
the  proposed  variance.  The  Association 
of  Diving  Contractors,  Inc.  (Ex.  2-99) 
contended  that  recreational  diving 
instructors  and  diving  guides  "[engage! 
in  services  of  a  commercial  nature,"  and 
implied  that  the  conditions  of  the 
variance  application  would  allow  them 
to  extend  their  commercial  diving 
activities  beyond  the  scope  of  the 
proposed  variance. 

ITie  second  commenter  (Ex.  2-105) 
did  not  object  to  the  proposed  variance 
for  no-decompression  dives  to  depths  of 
130  fsw  or  less  if  they  are  "of  an 
instructional,  training,  or  scientific 
nature  and  Idol  not  involve  any  form  of 
salvage  or  underwater  construction  or 
related  working  tasks  "  This  commenter 
stated  that  the  recreational  diving  must 
"not  encompass  working  dives  (i.e.i,) 
salvage,  construction).  "This  is  a  ver>' 
[important]  distinction  as  the 
commercial  diving  industry  cannot  bear 
the  financial  burden  imposed  by  the 
insurance  companies  who  would  lump 
professional  recreational  instructors  in 
with  professional  commercial  divers." 

In  reply  to  these  commenters,  we  note 
that  the  permanent  variance  will  not 
cover  recreational  diving  instructors  and 
diving  guides  when  they  engage  in 
activities  that  do  not  involve 
recreational  diving  instruction  and 
diving  guide  activities.  They  must 
comply  with  our  CDO  Standard  as 
appropriate,  including  the 
decompression-chamber  requirements, 
while  engaged  in  these  other  activities. 
To  ensure  that  Dixie  understands  under 
what  conditions  the  permanent  variance 
applies,  we  are  specifying  in  Condition 
(1)  (see  below  at  section  VI,  titled 
"Order")  that  the  permanent  variance 
covers  only  recreational  diving 
instructors  and  diving  guides  who  are 
employees  of  Dixie  Divers,  Inc.,  and 


then  only  while  they  are  performing  as 
diving  guides  and  recreational  diving 
instructors. 

(b)  The  background  information  noted 
that  the  applicant's  employees  "may 
make  as  many  as  three  or  four  training 
dives  a  day  while  training  diving 
students"  and  that  "[a|  guide  may  make 
as  many  as  five  •   •   •  e.xcursions  a  day" 
(62  FR  58996,  second  column).  This 
background  information  elicited  one 
comment.  This  commenter  (Ex.  2-109) 
stated  that  "[bloth  NAUI  [National 
Association  of  Underwater  Instructors] 
and  PADI  (Professional  Association  of 
Diving  Instructors],  the  two  lai;gest 
certifying  agencies  in  the  U.S..  limit 
instructors  teaching  entry-level  classes 
to  no  more  than  two  dives  per  day  with 
a  single  class.""  The  commenter  also 
noted  that  "Dixie  could  hire  more 
instructors,  which  would  lessen  their 
time  in  the  water,  decreasing  (their] 
nitrogen  exposure,  lessening  their 
susceptibility  to  DCS,  thus  obviating  the 
need  for  the  variance." 

The  basis  for  the  NAUI  and  PADI 
limitations  is  unclear  (e.g.,  do  these 
limits  address  diver  safety  or  training 
effectiveness).  Nevertheless,  we  believe 
that  adopting  the  no-decompression 
procedures  for  repetitive  diving 
published  in  the  1991  NOAA  Diving 
Manual  and  by  DSAT  (Ex.  4A)  as  a 
condition  of  the  permanent  variance 
will  protect  Dixie's  recreational  diving 
instructors  and  diving  guides  at  least  as 
well  as  recreational  diving  instructors 
who  use  compressed  air  supplied  to 
open-cin:uit  SCUBAs  under  no- 
decompression  diving  limits  specified 
in  paragraph  (a)(2)(i)  of  29  CFR 
1910.401. 

(c)  The  statement  in  this  section  that 
"jelmployees  who  use  high-oxygen 
breathing-gas  mixtures  will  be  able  to 
make  more  or  longer  repetitive-training 
(or]  excursion  dives  than  they  would 
using  compressed-air  open-circuit 
SCUBA"  (62  FR  58995.  Uiird  column) 
received  one  comment.  This  commenter 
(Ex.  2-109)  disagreed  vrith  this 
statement,  claiming  that  nitrox 
breathing-gas  mixtures  may  not  reduce 
susceptibility  to  DCS  and  that  "[w|e 
know  of  no  studies  or  evidence  to  show 


that  diving  to  limits  on  the  nitrox  tables 
while  breathing  nitrox  produces  a  lower 
incidence  of  DCS  than  diving  to  limits 
on  air  tables  while  breathing  air." 

We  agree  that  the  mathematical 
probability  of  DCS  is  similar  for  dives 
that  result  in  equivalent  levels  of 
nitrogen  saturation  (e.g.,  dives  made  to 
a  specific  depth  using  air.  and  longer- 
duration  dives  made  to  the  same  depth 
using  nitrox  breathing-gas  mixtures). 
Accordingly,  for  dives  made  using 
nitrox  breathing-gas  mixtures,  the  risk  of 
DCS  is  lower  only  when  these  dives  are 
at  the  same  depths  and  for  the  same 
durations  as  the  air  dives.  Note, 
however,  that  Condition  J  of  the 
proposed  variance  limits  the  risk  of  DCS 
by  requiring  that  divers  remain  within 
the  no-decorapression  limits  of  NOAA's 
decompression  tables,  or  other  tables  or 
formulas  that  Dixie  demonstrates  are 
equally  effective  in  preventing  IXIS. 

(d)  We  stated  in  the  "Back^und" 
section  of  the  proposed  variance  that 
"[ajs  a  result  [of  using  nitrox  breathing- 
gas  mixtures],  the  mathematical 
probability  of  developing 
decompression  sickness  (DCS)  is 
reduced  compared  to  divers  who  use 
compressed  air  under  the  same  diving 
conditions  (i.e..  depth,  bottom  time,  and 
descent  and  ascent  rates)"  (62  FR  58997. 
first  column).  This  statement  elicited 
two  comments.  The  first  commenter  (Ex. 
2-98)  stated  that  higb-O:  nitrox 
breathing-gas  mixtures  will  result  in  a 
reduced  risk  of  DCS  when  used  at  the 
same  depths  and  for  the  same  durations 
as  air,  but  only  if  the  divers  use  the 
depth  and  duration  limits  specified  for 
air  decompression  and  do  not  extend 
the  duration  of  the  dive.  The  reduction 
in  risk  occurs  because  the  nitrogen 
partial  pressure  in  the  nitrox  breathing- 
gas  mixture  is  less  than  the  partial 
pressure  of  nitrogen  in  air  at  the 
specified  depth.  The  second  commenter 
(Ex.  2-109)  asserted  that  Dixie  has 
economic  incentives  to  extend  the 
duration  of  dives. 

We  believe  these  commenters  are 
correct  that  extending  the  duration  of 
dives  using  high-O;  nitrox  breathing-gas 
mixtures  would  increase  the  risk  of 
DCS.  However,  we  conclude  that  the 
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resulting  risk  would  be  comparable  to 
using  the  equivalent  partial  pressure  of 
nitrogen  in  air  for  that  extended  period. 
The  basis  for  this  conclusion  is  the 
equivaJent-air-depth  (EAD)  formula 
published  by  NOAA,  which  is  the 
nation's  lead  Federal  agency  for 
developing  mixed-gas  decompression 
schedules  used  in  scientific  and 
technical  diving  operations.  According 
to  NOAA,  EAD  "is  the  depth  at  which 
air  will  have  the  same  nitrogen  partial 
pressure  as  the  [oxygen-lenriched  mix 
has  at  the  depth  of  the  dive  "  (1991 
NOAA  Diving  Manual,  page  15-7). 
NOAA  applies  its  EAD  formula  in 
determining  what  equivalent  air 
decompression  limits  to  use  with  nitrox 
breathing-gas  mixttues,  and  assumes 
that  equivalent  nitrogen  partial 
pressures  and  dive  durations  will  result 
in  similar  DCS  risk.  However,  to  provide 
Dixie's  divers  with  an  added  margin  of 
safety  against  DCS,  the  permanent 
variance  requires  that  the  partial 
pressure  of  nitrogen  in  the  high-Oj 
nitrox  breathing-gas  mixture  used  for  a 
specific  dive  duration  must  never 
exceed  the  no-decompression  limits  for 
the  equivalent  partial  pressure  of 
nitrogen  in  air  for  that  same  duration 
published  in  the  1991  NOAA  Diving 
Manual. 

Part  2.  Comments  to  proposed  section  B 
(Proposed  Alternative). 

(a)  Conditions  A.l  and  A.  2  of  the 
proposal,  which  specified  requirements 
for  CO;  scrubbers.  CO2  sensors, 
moisture  traps,  moisture  sensors,  and 
over-pressure  valves,  received  a  number 
of  comments.  Several  commenlers  (Exs. 
2-98,  2-99,  2-105.  and  2-117)  pointed 
out  a  typographical  error  in  the  stated 
CO3  level  in  Condition  A.l.  The  correct 
level  is  0.01  ATA.  not  0.1  ATA,  and  we 
have  corrected  it  in  the  permanent 
variance. 

Condition  A.l  in  the  proposed 
variance  (Condition  (4)  in  the 
permanent  variance)  stated  that 
rebreathers  must  use  commercially- 
available,  pre-packed,  disposable 
scrubber  cartridges  or  an  equally 
effective  alternative.  Three  commenters 
(Exs.  2-101,  2-105,  and  2-114)  took 
exception  to  the  requirement  that  CO2 
scrubbers  must  use  sorbent  cartridges 
that  are  commercially  available,  pre- 
packed, and  disposable.  They 
contended  that  such  cartridges  are  not 
available  for  some  rebreathers  and, 
when  available,  are  expensive.  They 
also  argued  that  rebreather 
manufacturers  do  not  require  pre- 
packed, disposable  cartridges  because 
many  divers  manually  fill  and  pack 
most  rebreather  canisters.  One 
commenter  (Ex.  2-105)  stated  that  "no 


scientific  evidence  (shows  that)  a 
disposable(,|  pre-packaged  canister 
would  perform  safer  or  with  greater 
efficiency  than  one  packed  by  the  user." 
Another  commenter  (Ex.  2-117), 
however,  stated  that  "(ulse  [of 
disposable  scrubber  cartridges]  in 
rebreathers  reduces  return  to  service 
time  and  reduces  human  error  during 
servicing,"  and  that  (several 
manufacturers!  have  canisters  that 
simplify  replacement  of  sorbent 
material,  while  (at  least  one 
manufacturer!  uses  a  disposable 
cartridge." 

In  reply  to  these  commenters,  we  note 
that  Condition  A.l  in  the  proposed 
variance  allowed  Dixie  to  use  an 
alternative  to  pre-packed  COj-sorbent 
materials,  including  manually-filled 
cartridges;  Condition  (4)(b)  in  the 
permanent  variance  will  also  permit  this 
alternative,  if  it  is  acceptable  to  the 
rebreather  manufacturer.  However, 
Dixie  bears  the  burden  of  demonstrating 
to  us  that  its  manually-filled  cartridges 
are  at  least  as  effective  as  pre-packed 
sorbent  materials  in  removing  CO2  from 
the  breathing  loop;  Dixie  likely  would 
get  this  information  from  the  rebreather 
manufacturer. 

Proposed  Condition  A. 2  required  the 
use  of  CO2  sensors.  One  commenter  (Ex. 
2—25)  endorsed  this  proposed 
requirement  for  closed-circuit 
rebreathers,  but  claimed  these  sensors 
were  unnecessary  for  semi-closed- 
circuit  rebreathers  because  these 
rebreathers  "are  regularly  venting  gas 
from  the  system  which  is  replaced  with 
high  oxygen  content  gas  *    '    *  to 
prevent  the  buildup  of  carbon  dioxide." 
We  beUeve  that  CO;  sensors  are 
necessary  for  semi-closed-circuit 
rebreathers  because  divers  can 
"overbreathe"  these  rebreathers. 
Overbreathing  occurs  when  the  diver's 
breathing  rate  is  faster  than  the  rale  at 
which  fresh  breathing  gas  enters  the 
inhalation  bag:  consequently, 
overbreathing  causes  the  diver  to 
rebreathe  exhaled  gas  containing 
elevated  levels  of  CO;.  The  information 
in  Ex.  5  (pages  P-19  through  P-22) 
supports  this  conclusion.  Therefore, 
CO;  sensors  enable  divers  to  detect 
increased  CO;  before  it  reaches 
hazardous  levels. 

The  conunenter  in  Ex.  2-9S  endorsed 
the  use  of  CO;  sensors,  but  claimed  that 
this  technology  is  "currently 
unavailable  even  in  the  current  U.S. 
Navy  rebreathers  "  Two  other 
commenters  (Exs.  2-105  and  2-114)  also 
asserted  that  continuously-functioning 
CO;  sensors  are  not  available 
commercially.  However,  another 
commenter  (Ex.  2-117)  contradicted 
these  assertions:  this  commenter  stated 


that  CO;  sensors  are  available  in  several 
rebreathers. 

Four  commenters  (Exs.  2-99.  2-106, 
2-113,  and  2-114)  claimed  that  few,  if 
any,  rebreathers  on  the  market  met 
proposed  Conditions  A.l  and  A.2.  One 
of  these  commenters  (Ex.  2-106)  stated. 
"IMIany  of  the  specifications  for 
rebreathers  represent  the  manufacturer- 
specific  features  of  an  intended  unit  that 
was  never  brought  forward  as  a 
production  model.  We  also  manufacture 
diving  rebreathers  and  protest  any 
regulation  that  would  arbitrarily  bias 
compliance  to  one  model."  Four  other 
commenters  contended  that  the 
proposed  variance  favors  or  enhances 
the  competitive  position  of  one  or  more 
rebreather  manufacturers  (Exs.  2-99.  2- 
101.  2-105.  and  2-114);  no  commenter, 
however,  indicated  which 
manufacturer(s)  would  benefit.  One 
commenter  (Ex  2-114)  slated  that 
"(implementing  the  proposed  variance) 
would  put  every  dive  store  and 
instructor  who  teaches  rebreather  diving 
in  the  U.S.  out  of  business,"  and 
claimed  that  "this  [proposed]  variance 
would  in  essence  be  a  restraint  of 
trade." 

The  information  provided  in  Ex.  2- 
117  demonstrates  that  the  required 
components  are  commercially  available 
and  used  in  several  existing  rebreathers. 
Other  evidence  in  the  record  (Ex,  5. 
page  6-4)  also  shows  that  effective  CO; 
sensors  are  commercially  available  for 
closed-circuit  rebreathers.  We  find  thai 
each  proposed  condition  is  necessary 
for  diver  safety,  and  that  Dixie  can 
either  purchase  rebreathers,  or  retrofit 
its  existing  rebreathers,  to  meet  these 
conditions.  In  addition,  we  observe  thai 
no  commenter  found  that  any  required 
component  was  unsafe. 

While  the  proposed  variance  did  not 
require  any  CO;  alarms,  the  commenter 
in  Ex.  2-98  recommended  Ihal  CO; 
sensors  activate  two  alarms:  The  first 
alarm  when  the  inhaled  CO;  partial 
pressure  is  at  0.005  ATA  (3.8  mmHg),  lo 
warn  divers  that  they  are  approaching 
the  upper  CO;  limit:  and  the  second 
alarm  when  inhaled  CO;  reaches  the 
partial  pressure  limit  of  0.01  ATA  (7.6 
mmHg),  lo  alert  the  diver  to  terminate 
the  dive  immediately.  We  agree  with 
much  of  this  comment,  but  we  believe 
Ihal  once  the  alarm  is  activated  at  a  CO; 
partial  pressure  of  0.005  ATA,  it  must 
continue  to  provide  a  visual  or  auditory 
warning  lo  the  diver  lo  take  corrective 
action  or  terminate  Ihe  dive  before 
reaching  the  ma.ximum  CO;  limit  of  0.01 
ATA.  The  use  of  an  activation  level  is 
similar  lo  Ihe  action-level  requirement 
found  in  many  of  OSHA's  standards  for 
toxic  substances.  Therefore,  the 
permanent  variance  requires  Dixie  to 
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integrate  the  CO3  sensors  with  an  alarm 

(either  visual  or  auditory)  thai  operates 
continuously  at  and  above  a  CO;  partial 

pressure  of  6.005  ATA. 

The  proposed  variance  did  not  specify 
calibration  requirements  for  CO; 
sensors.  Nevertheless,  Ihe  commenter  in 
Ex.  2-98  staled  that  any  CO;  sensor 
adopted  for  use  in  rebreathers  must  be 

"tested  both  in  the  laboratory  and  in 
manned  diving  trials,"  and  that  Ihe 
"(djata  from  these  trials  must  support 
[the]  accuracy,  reliability  and 
ruggedness  "  of  CO;  sensors.  While  this 
commenter  did  not  specify  a  protocol  or 
criteria  for  testing  these  factors,  we 
agree  thai,  at  a  minimum,  Dixie  must 
determine  the  accuracy  of  CO;  sensors 
before  its  divers  use  them.  Such  a 
determination  is  necessary  lo  enable 
Dixie  to  eliminate  sensors  that  are 
unreliable  or  that  cannot  function  under 
rugged  diving  conditions.  Therefore,  in 
developing  provisions  for  calibrating 
and  maintaining  the  accuracy  of  CO; 
sensors  (see  Condition  (9)  in  the 
permanent  variance),  we  have  adopted 
Ihe  requirements  that  Dude  specified  for 
O;  sensors  in  Condition  A.4  of  the 
variance  application,  with  one  major 
revision:  Instead  of  using  an  accuracy  of' 
1  percent  (1%)  by  volume,  Condition 
(9)(c)  of  the  permanent  variance  requires 
that  CO;  sensors  be  accurate  "to  within 
10  percent  (10%)  of  a  CO;  concentration 
of  0.005  ATA  or  less,"  based  on  Ihe 
comments  in  Ex.  2-98.  Using  a  lest  or 
standard  gas  containing  a  CO; 
concentration  of  0.005  ATA  or  less  will 
ensure  that  the  sensors  can  accurately 
detect  CO;  levels  thai  can  be  harmful  to 
Dixie's  divers.  Additioaally,  in  view  of 
the  harmful  effects  that  can  result  from 
high  levels  of  CO;,  we  consider  a 
maximum  error  rate  of  no  more  than  10 
percent  (10%)  of  a  CO;  partial  pressure 
of  0.005  ATA  lo  be  within  accepUble 
limits. 

The  commenter  in  Ex.  2-98  also 
argued  that,  as  an  alternative  to  CO; 
sensors,  ""the  breathing  apparatus 
manufacturer  [must]  produce  data  from 
manned  trials  that  substantiate  [the] 
operational  CO;  canister-duration  limits 
over  Ihe  entire  depth,  water 
temperature,  and  exercise  range  for 
which  the  breathing  apparatus  is 
designed.  Furthermore,  the 
manufacturer  must  clearly  slate  what 
these  limits  are."  While  the  proposed 
variance  did  not  mention  such  an 
alternative,  we  agree  with  the  general 
approach  recommended  by  this 
commenter.  However,  we  believe  that 
valid  and  reliable  data  for  determining 
CO;-sorbenl  replacement  schedules  can 
be  obtained  from  carefully  controlled 
and  executed  testing  protocols  that  use 
breathing  machines  instead  of  divers  to 


evaluate  the  canisters.  Therefore, 
Condition  (10)(a)(i)  of  the  permanent 
variance  permits  Dixie  to  use  a  schedule 
for  replacing  the  CO;-sorbent  material  in 
canisters  if  Ihe  rebreather  marmfacturer 
developed  the  replacement  schedule 
using  the  canisler-testing  protocol 
specified  in  Appendix  A  of  this  notice. 
We  adapted  this  protocol  from  Ihe 
canister-testing  parameters  and 
procedure  provided  by  the  U.S.  Navy 
Experimental  Diving  Unit  (NEDU)  (Ex. 
14):  NEDU  is  the  lead  federal  agency  for 
testing  CO;-sorbenl  replacement 
schedules,  and  the  diving  industry 
recognizes  Ihe  NEDU  canisler-testing 
protocol  as  the  industry  standard. 
Additionally,  Ihe  employer  can  use  a 
CO;-sorbent  replacement  schedule 
developed  by  a  rebreather  manufacturer 
only  if  the  manufacturer  analyzed  the 
protocol  results  using  the  statistical 
procedures  specified  by  NEDU  (Ex.  14 
and  15). 

The  canister-testing  protocol 
developed  by  NEDU  addresses  the  three 
factors  recommended  by  the  conunenter  ' 
in  Ex.  2-98:  Depth,  exercise  level 
(ventilation  rate),  and  water 
temperature.  Depth  is  the  maximum 
depth  at  which  a  diver  would  use  the 
CO;-sorbent  material,  which  for  the 
permanent  variance  is  130  fsw.  We 
selected  three  combinations  of 
ventilation  rates  and  CO;-iniection  rates 
from  Ihe  NEDU  protocol  to  simulate 
three  diverse  levels  of  exercise  (light, 
moderate,  and  heavy).  The  four  water 
temperatures  used  in  the  NEDU  protocol 
are  40,  50,  70.  and  90  degrees  F  (4.4. 
10.0,  21.1,  and  32.2  degrees  C, 
respectively);  these  temperatures 
represent  the  wide  range  of  water 
temperatures  that  Dixie's  recreational 
diving  instructors  are  likely  to 
encounter.  We  revised  the  NEDU 
protocol  slightly  by:  Limiting  the 
maximum  depth  to  130  fsw:  requiring 
an  O;  fraction  of  0.2B  in  a  nitrox 
breathing  gas  (this  fraction  being  Ihe 
maximum  O;  concentration  permitted  at 
this  depth  by  the  permanent  variance): 
providing  tolerance  limits  for  water 
temperatures:  and  defining  canister 
duration  as  the  time  taken  lo  reach 
0.005  ATA  of  CO;  (the  CO;  level 
specified  in  the  permanent  variance  at 
which  divers  are  to  eliminate  excessive 
CO;  in  the  breathing  gas  or  terminate 
the  dive).  In  addition,  our  protocol  uses 
only  mandatory  language,  and  expressly 
prohibits  the  use  of  replacement 
schedules  based  on  extrapolation  of  Ihe 
protocol  results.  OSHA  prohibits 
extrapolation  of  Ihe  protocol  results 
because  the  statistical-analysis 
procedures  developed  by  NEDU  (Ex.  IS) 
do  not  provide  a  method  for  estimating 


the  duration  of  CO;-sorbenl  materials 
beyond  Ihe  results  obtained  during  the 
canisler-testing  trials  OSHA  believes 
this  approach  significantly  improves  the 
validity  and  reliability  of  the 
replacement  schedules  dorived-from 
these  results.  After  thoroughly 
reviewing  the  NEDU  canisler-testing 
protocol  and  adapting  it  the  conditions 
of  the  permanent  variance,  we  believe 
that  CO;-sorbenl  replacement  schedules 
based  on  the  requirements  of  Appendix 
A  of  the  permanent  variance  will  enable 
Dixie  lo  replace  CO;-sorbent  materials 
in  a  timely  manner,  thereby  ensuring 
the  health  and  safety  of  its  divers. 

While  we  are  confident  thai  OOr 
sorbent  replacement  schedules 
developed  according  lo  Condition  (10) 
of  Ihe  permanent  variance  will  protect 
divers  under  ordmary  diving 
conditions,  we  believe  that  these 
schedules  do  not  address  a  condition 
thai  can  seriously  compromise  canister 
effectiveness:  Moisture  in  the  canister, 
which  usually  results  from  canister 
flooding.  Based  on  our  review  of  the 
record,  we  find  that  moisture  traps  and 
moisture  sensors  can  effectively  control 
this  condition.  In  this  regard,  proposed 
Condition  A.  2  required  the  use  of 
moisture  traps  and  moisture  sensors. 
Several  commenters  (Exs.  2-101,  2-105, 
and  2-117)  claimed  that  existing 
rebreathers  already  use  moisture  traps. 
The  commenter  in  Ex.  2-101  stated, 
without  explanation,  that  '"making  them 
a  requirement  would  be  restrictive."' 
This  commenter  also  asserted  that 
moisture  sensors  are  uimecessary 
because  CO;  sensors  perform  Ihe  same 
function.  (The  commenter  did  not 
specify  Ihe  term  "function.'  but  we 
assume  tliat  it  refers  to  Ihe  capability  to 
indicate  canister  flooding )  A  second 
commenter  (Ex  2-105)  soled  that 
moisture  sensors  would  be  an  important 
safety  feature,  but  asserted  that  they 
were  not  available  commercially. 
However,  another  commenter  (Ex.  2- 
117)  claimed  Ihal  moisture  sensors  are 
available  from  several  companies.  One 
commenter  (Ex  2-105)  noted  thai 
excessive  moisture  can  impair  electrical 
systems  in  rebreathers,  ana  asked  us  lo 
specify  where  to  place  the  moisture 
sensors  to  prevent  these  problems. 

Moisliu^  traps  are  necessary  to  keep 
water  out  of  the  canisters  because  water 
leakage  into  canisters  can  substantially 
reduce  the  CO;-absorbing  properties  of 
the  sorbeni  material.  Moisture  sensors, 
in  turn,  delect  excessive  water  or 
flooding  inside  the  canLster  that  can 
compromise  the  CO;-sorbent  material 
Moisture  sensors,  therefore,  warn  Ihe 
diver  of  hazardous  water  leakage  into 
the  canister.  The  commenlers  in  Exs.  2- 
101.  2-105.  and  2-117  noted  that 
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moitture  traps  are  available 
commercially  and  that  existing 
rebnatliers  routinely  use  them.  The 
information  in  Ex  2-117  also  indicates 
that  moisture  sensors  are  commercially 
available.  While  we  believe  that 
rebreather  manuiacturers  should  place 
moisturf;  sensors  on  the  inhalation  side 
of  the  breathing  loop,  we  leave  the 
design  and  location  of  moisture  sensors 
and  moisture  traps  to  their  technical 
expertise.  Dixie  must  ensure  that  its 
divers  use  these  components  consistent 
with  the  rebreather  manuXactiuer's 
instructions,  and  that  the  moisture 
sensors  alert  the  diver  of  moisture  in  the 
breathing  loop  in  sufficient  time  to 
terminate  the  dive  and  return  safely  to 
the  surface.  We  have  incorporated  these 
conditions  into  the  permanent  variance. 

In  the  proposed  variance.  Condition 
A. 2  specified  that  rebreathers  contain 
over-pressure  valves.  Regarding  over- 
pressure valves,  one  commenter  (Ex.  2- 
101)  asked  us  to  define  the  term  "over- 
pressure valve."  while  two  commenters 
(Exs.  2-105  and  2-117)  asserted  that 
existing  rebreathers  already  have  over- 
pressure valves.  One  of  these 
commenters  (Ex.  2-105)  noted  that  over- 
pressure valves  are  "important 
protection  to  reduce  the  risk  of  [AGE) 
and  associated  pressuref-jinduced 
injuries  and  (rebreather)  damage." 

An  over-pressure  valve  is  a  valve  on 
the  counterlung  that  releases  breathing 
gas  from  the  counterlung  when  the 
pressure  reaches  a  set  level:  we  have 
incorporated  this  meaning  into  the 
permanent  variance.  Rebreathers 
routinely  are  designed  with  over- 
pressure valves.  These  valves  perform  a 
critical  safety  function  by  helping  to 
regulate  breathing-gas  volume  and 
pressure- 
Condition  A. 2  of  the  proposed 
variance  also  specified  that  Dixie  use 
redundant  (i.e..  at  least  two)  CCh  sensors 
and  redundant  moisture  sensors;  it  also 
required  that  these  sensors  function 
continuously.  One  commenter  (Ex.  2- 
101)  agreed  with  the  proposed 
requirement  for  a  continuously- 
functioning  CO;  sensor,  but  did  not 
believe  that  additional  CO;  sensors  were 
necessary.  This  commenter  noted  that 
both  CO;  and  moisture  sensors  will  alert 
the  diver  whenever  the  breathing  loop, 
most  likely  the  CO;-sorbent  material,  is 
no  longer  capable  of  removing  exhaled 
CO;.  We  agree  with  this  commenter  that 
CO;  and  moisture  sensors  serve  much 
the  same  purpose — to  inform  the  diver 
of  conditions  (for  example,  reduced 
efficiency  of  the  CO;-sorbent  material) 
thai  may  cause  CO;  to  accumulate  in  the 
breathing  loop.  By  measuring  the 
amount  of  CO;  in  the  inhaled  breathing 
gas  (after  the  gas  passes  through  the 


sorbent  material  in  the  canister  to 
remove  CO;)  COj  sensors  can  detect  an 
elevated  CO;  level  that  may  indicate 
depletion  of  the  CO;-sorbent  material 
because  of  canister  flooding.  An 
elevated  CO;  level,  in  turn,  warns  the 
diver  to  take  corrective  action,  including 
terminating  the  dive.^  As  noted 
previously,  moisture  sensors  detect 
excessive  water  or  flooding  inside  the 
canister  that  can  reduce  the  sorbent 
material's  capacity  to  remove  CO;  from 
the  inhaled  breathing  gas.  The 
independent  functions  performed  by 
these  sensors  (i.e.,  a  CO;  sensor 
measures  CO;  in  the  breathing  gas, 
while  a  moisture  sensor  detects 
excessive  moisture  in  the  canister) 
indicates  that  a  malfunction  in  one 
sensor  is  unlikely  to  result  in  a 
malfunction  in  the  other  senaor. 

Several  other  conditions  make  sensor 
redundancy  uiuecessary.  First,  the 
symptoms  of  excessive  CO;  do  not 
develop  as  rapidly  as  the  symptoms  of 
O;  toxicity;  *  consequently,  a  properly 
trained  and  experienced  diver  will  be 
able  to  recognize  a  number  of  effects 
associated  with  excessive  CO;  and  take 
appropriate  action,  including 
terminating  the  dive.  These  effects 
include:  Reduced  buoyancy  (from  the 
increased  weight  caused  by  canister 
flooding):  shortness  of  breath  (from  CO; 
displacing  O;  in  the  diver's  lungs);  an 
increase  in  breathing  resistance  during 
inhalation  (caused  by  difficulty  moving 
the  breathing  gas  through  wet  CO;- 
sorbent  material):  and  a  large  number  of 
bubbles  vented  through  the  rebreather's 
exhaust  valve  (venting  related  to  the 
increased  exhaust  pressure  caused  by 
exhaling  against  wet  CO;-sorbent 
material).  Secondly,  the  permanent 
variance  (Conditions  (7)  and  (8)) 
requires  that  both  the  bioisture  sensor 
and  CO;  sensor  function  continuously, 
ensuring  early  detection  of  a  CO;-related 
problem  by  the  diver.  Lastly.  Condition 
(30)  of  the  permanent  variance  requires 
that  the  divers  use  an  open-circuit 
emergency-egress  system  (a  "bail-out" 
system);  this  system  will  provide  the 
divers  with  the  capabiUty  to  shift  to  a 
known,  safe,  and  immediately-available 
breathing  gas.  and  to  terminate  the  dive 
safely  whenever  a  CO;-related  problem 
occurs. 

Based  on  this  record,  we  find  that: 
Carbon-dioxide  sensors  and  moisture 


^  lo  addition,  m  COi  swuor  alerts  the  diver  to 
increuod  GO]  levels  in  the  inhaled  breathing  gas 
that  may  result  imm  other  condltiDiu.  including 
depleted  Mxtwnt  oiaterial  Isatuiated  with  CO3)  and 
utianneling  or  overfateathing  (exhaled  air  bvpassing 
tlia  sorbent  malenat) 

^  The  rapid  onset  of  symptoau  taaulting  from  O; 
toxicity  provides  a  tnaior  ratlooala  for  raqumog 
rvdiindaiK  Oi  sensors. 


sensors  provide  independent  means  of 
detecting  a  CO;-related  problem; 
symptoms  related  to  excessive  levels  of 
CO;  develop  more  slowly  than  the 
symptoms  of  excessive  O;;  a  properly 
trained  and  experienced  diver  will 
recognize  the  effects  of  excessive  CO;  in 
sufficient  time  to  take  correct  action;  the 
requirement  that  CO;  sensors  and 
moisture  sensors  be  continuously 
fimctioning  assures  real-time  detection 
of  CO;-related  problems;  and  the 
required  bail-out  system  provides  the 
diver  with  a  safe  means  to  terminate  a 
dive  following  detection  of  a  CO;- 
related  proMem.  This  record 
demonstrates  that  the  proposed 
requirements  for  redundant  CO;  sensors 
and  redundant  moisture  sensors  are 
imnecessary:  we  believe  that  the  only 
basis  for  requiring  redimdant  sensors  is 
if  the  rebreather  manufacturer  includes 
them  in  the  equipment  design  or 
specifications.  Therefore,  we  have 
revised  the  conditions  accordingly  in 
the  permanent  variance. 

(b)  Proposed  Condition  A. 3,  which 
required  the  use  of  flexible  breathing 
bags  (also  known  as  'counterlimgs") 
with  rebreathers,  elicited  the  following 
comment  (Ex.  2-105): 

Not  all  rebreathers  use  breathing  bags. 
However,  they  all  employ  some  type  of 
counter  luitg  providing  a  compliant  voltune. 
Certain  types  of  rebreathers  utilize  a  large 
diaphragm  or  bellows  assembly.  There  would 
be  no  purpose  in  mandating  a  particular 
counterlung  configuration.  The  only 
rsgujation  that  could  be  mandated  might  be 
a  minimum  volumetric  displacement. 

We  consider  breathing  bags  to  be  a 
type  of  counterlung.  Even  though  the 
proposed  variance  used  the  terms 
"breathing  bags"  and  "counterlungs" 
interchangeably,  we  agree  with  the 
commenter  that  the  permanent  variance 
should  not  specify  a  particular 
counterlung  configuration.  We  have 
revised  the  condition  accordingly  in  the 
permanent  variance.  In  addition,  while 
we  agree  with  the  need  to  specify  a 
minimum  volumetric  displacement,  we 
believe  that  the  rebreather  manufacturer 
should  determine  this  value.  In  this 
regard,  Dixie  must  ensure  that  its  divers 
use  the  counterlting  according  to  the 
rebreather  manufacturer's  instructions, 
and  the  counterlung  roust  displace 
enough  volume  to  sustain  the  diver's 
respiration  rate  during  any  diving 
condition.  We  have  incorporated  these 
conditions  into  the  permanent  variance. 

(c)  Proposed  Condition  A.4  addressed 
"bail-out  systems.  "  which  are 
supplemental  breathing-gas  systems 
used  by  divers  for  emergency  ascent  to 
the  surface  if  the  SCUBA  malfunctions. 
The  proposed  condition  specified  that 
bail-out  systems  must  integrate  the 


second  stage  of  the  SCUBA  regulator 
with  either  a  separate  supply  of 
emergency  breathing  gas  or.  for  semi- 
ciosed-circuit  and  closed-circuit 
rebreathers,  a  diluent  supply  of 
emergency  breathing  gas.  Two 
commenters  (Exs.  2-100  and  2-105) 
responded  to  the  proposed  condition. 
The  first  commenter  (Ex.  2-100) 
recommended  that  the  system  contain  at 
least  35  cubic  feet  of  emergency 
breathing  gas.  This  volume  was  based 
on  maximum  consumption  rates  related 
to  a  number  of  variables,  including 
water  temperature,  diver's  thermal 
protection,  speed  of  current,  lung 
volimie,  and  psychological  stress.  The 
second  commenter  (Ex.  2-105)  stated 
that  "(a)  bail-out  system  is  a  necessity 
for  all  rebreather  use." 

We  agree  that  the  bail-out  system 
must  enable  the  diver  to  terminate  the 
dive  safely  under  "worst-case" 
conditions.  We  believe,  however,  that 
the  rebreather  manufacturer  is  in  the 
best  position  to  determine  what  capacity 
of  breathing  gas  is  needed  for  safe 
operation  of  the  bail-out  system.  In  this 
regard,  Dixie  must  ensure  that  its  divers 
use  the  bail-out  system  according  to  the 
rebreather  manufacturer's  instructions. 
Dixie  must  also  ensure  that  the  bail-out 
system  supplies  sufficient  emergency 
breathing  gas  to  enable  a  diver  to 
terminate  the  dive  and  return  safely  to 
the  surface:  the  rebreather  manufacturer 
can  make  this  determination  after  Dixie 
provides  the  critical  diving  parameters 
(e.g.,  depth  of  dive  and  breathing  rate). 
We  have  revised  this  condition 
accordingly  in  the  permanent  variance. 

(d)  Proposed  Condition  A.5  specified 
requirements  for  information  modules, 
which  provide  divers  with  information 
about  the  dive,  including  gas  pressiues. 
dive  times,  and  descent  and  ascent 
rates.  One  commenter  (Ex.  2-114)  stated 
that  the  information  module  is  a  dive 
computer,  that  no  rebreathers  are 
available  commercially  that  integrate 
dive  computers  with  breathing  systems, 
and  that  no  dive  computer  "includes 
displays  that  directly  warn  of  rebreather 
solenoid  failure  and  excessive  descent 
rates."  In  response,  although  we  believe 
that  it  would  be  advantageous  if  dive 
computers  included  such  information 
and  warning  displays,  neither  the 
proposed  nor  the  permanent  variance 
require  it.  The  permanent  variance 
requires  Dixie  to  equip  its  divers  with 
sensor  and  display  systems  that  provide 
information  on  time,  depth,  ascent,  and 
descent  to  divers  who  use  closed-circuit 
rebreathers,  and  time,  ascent,  and 
descent  information  to  divers  who  use 
semi-closed-circuit  rebreathers.  Both 
types  of  rebreathers  must  also  have 
alarms  or  visual  displays  that  warn  the 


diver  about  excessive  ascent  and 
descent  rates,  as  well  as  depth  levels 
that  are  shallower  than  the  ceiling-stop 
depth.  The  permanent  variance  does  not 
require  that  a  dive  computer  provide 
this  capability. 

(e)  Proposed  Condition  B  required 
that  closed-circuit  rebreathers  must  use 
the  following  sensors:  (1)  Sensors  tliat 
measure  supply  presstu^s  for  O;  and 
diluent  gas;  (2)  depth  sensors;  (3) 
continuously-functioning  and 
redimdant  temperature-compensated  O; 
sensors;  and  (4)  continuously- 
functioning  ga^-loop  and  ambient  water- 
temperature  sensors.  One  commenter 
(Ex.  2-114)  asserted  that  no  existing 
rebreathers  have  continuously- 
functioning  sensors  for  assessing  gas- 
loop  and  ambient  water  temperatures.  A 
second  commenter  (Ex.  2-117) 
contradicted  this  assertion,  claiming 
that  "transducers  and  thermocouples 
are  readily  available  from  numerous 
companies"  for  sensing  pressure,  depth, 
and  ambient  water  temperature. 

We  believe  that  temperature  sensors 
are  necessary  for  diver  safety.  Water- 
temperature  sensors  alert  divers  to  the 
possibility  of  hypothermia.  In  addition, 
gas-loop  temperature  sensors  and  water- 
temperature  sensors  allow  divers  to 
estimate  the  duration  of  their  CO;- 
sorbent  material.  Efficiency  of  the  CO;- 
sorbent  material  deteriorates  with 
decreasing  temperatures  (1991  NOAA 
Diving  Manual,  page  16-9).  Thus,  if 
divers  are  able  to  estimate  the  duration 
of  their  CO;-sorbent  material,  they  can 
judge  how  long  they  can  dive  even  if 
their  CO;  sensors  malfunction.  Even  if 
no  existing  rebreather  incorporates 
temperature  sensors  as  stated  by  the 
commenter  in  Ex.  2-114,  Dixie's 
proposal  lo  use  such  sensors  will 
provide  its  divers  with  additional 
protection  from  temperature-related 
diving  hazards;  therefore,  we  have 
included  this  condition  in  the 
permanent  variance. 

(f)  For  open-circuit  SCUBA,  proposed 
Condition  C  specified  that  the 
concentration  of  O;  must  nol  exceed  40 
percent  (40%)  of  the  breathing  gas  by 
voliune,  or,  for  any  SCUBA,  an  O; 
partial  pressure  of  1.40  ATA.  Three 
commenters  (Exs.  2-104,  2-106,  and  2- 
113)  recommended  that  we  increase  the 
partial  pressiu'e  of  O;  in  the  breathing- 
gas  mixture  from  1.4  to  1.6  ATA:  these 
commenters  asserted  that  recreational 
divers  use  the  1.6  ATA  level  regularly 
and  safely,  and  that  this  use  conforms 
to  prevailing  rebreather  practices. 

In  reply  lo  these  commenters.  we 
believe  that  the  research  data  cited  in 
the  proposed  variance  support  our 
conclusion  that  a  maximum  O;  level  of 
1.40  ATA  prevents  O;  toxicity.  The 


commenters  provided  no  data  or  studies 
to  support  a  maximum  O;  exposure  of 
1.6  ATA,  nor  could  we  find  any  relevant 
data  or  study  to  support  this 
recommendation  for  SCUBA  diving. 
Evidence  in  the  record  (see  Exs.  4,  4A, 
5  (pages  3-5  through  3-15.  P-15.  and  P- 
37  through  P-43).  and  7)  also 
demonstrates  that  breathing  1.6  ATA  of 
O;  for  extended  periods  increases  the 
risk  of  O;  toxicity  compared  to 
breathing  1.4  ATA  of  Oj.  The  increased 
risk  of  O;  toxicity  means  that  little 
tolerance  exists  for  errors  in  O;  control 
and  delivery  equipment  ("^.g.,  O; 
sensors,  solenoids)  and  in  t^culaUng  O; 
exposiuos. 

One  commenter  (Ex.  2-106)  noted 
that  we  should  consider  both  partial 
pressure  and  the  diuation  of  a  dive 
when  determining  O;  expostire  limits. 
Another  conunenter  (Ex.  2-109) 
maintained  that  when  they  use  high- 
oxygen  breathing-gas  mixtures.  Dixie's 
recreational  diving  instructors  and 
diving  guides  can  tiive  for  longer 
periods  than  when  they  use  air  as  the 
breathing  gas.  Long  dive  durations 
extend  a  diver's  exposure  to  elevated 
levels  of  oxygen,  thereby  increasing  the 
diver's  risk  of  developing  O;  toxicity,  as 
well  as  DCS.  Regarding  the  first 
comment  (Ex.  2-106).  we  note  that  the 
O;  exposure  limits  specified  in  the 
proposed  variance  address  both 
duration  and  level  of  O;  exposure. 
Similarly,  in  response  lo  the  second 
commenter  (Ex.  2-109)  we  believe  that 
Conditions  C  and  E  in  the  proposed 
variance  address  the  concern  about  O; 
toxicity  expressed  in  Ex.  2-109;  these 
proposed  conditions  cited  researt:h 
studies  attesting  to  the  safety  of 
breathing  O;  at  a  partial  pressure  of  1.40 
ATA 

(g)  Condition  D  in  the  proposal 
limited  the  diving  depth  to  "no  deeper 
than  130  fsw,  or  to  a  maximum  oxygen 
partial  pressure  deUvered  to  the  diver  of 
1.40  ATA,  whichever  is  most 
restrictive."  The  proposed  condition 
elicited  two  comments.  The  first 
commenter  (Ex.  2-99)  stated  that  the 
Association  of  Diving  Contractors,  a 
trade  association  for  the  commercial- 
diving  industry,  requires  decompression 
chambers  at  the  dive  site  for  dives 
deeper  than  BO  fsw  or  for  dives  outside 
the  no-decompression  limits  becatise 
"there  is  still  a  possibility  of  a  rapid 
ascent  to  the  surface  and  hence,  a  [risk 
of  AGEI  brought  on  by  eliminated  or 
accelerated  decompression  [during]  the 
ascent."  The  .second  conunenter  (Ex.  2- 
113)  considered  a  maximum  di\-ing 
depth  of  160  or  1 70  fsw  to  be  safe. 

'The  proposal  reduced  the  risk  of  DCS 
resulting  from  "eliminated  or 
accelerated  decompression"  to  minimal 
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levels  by  requiring  Dbde  to  ensure  that 
its  divers  use  nationally-recognized  no- 
decompression  diving  limits.  The 
proposal  lowered  the  risk  of  AGE  by 
including  a  number  of  procedural  and 
equipment  requirements  (e.g..  speciBed 
Oi  levels  in  the  breathing-gas  mixture 
and  installation  of  Oj  and  CO;  sensors) 
that  would  minimize  the  need  lo  make 
rapid  (emergency)  ascents  to  the  surface 
during  a  dive:  such  ascents  can  cause 
AGE  by  overpressurizing  the  lungs.  We 
believe  that  these  proposed 
requirements  would  protect  recreational 
diving  instructors  from  the  risks 
associated  with  DCS  and  AGE  as  well 
as.  or  better  than,  the  provisions  of  29 
CFR  1910.401(a)(2)(i)  (the  exemption  in 
OSHA's  CDO  Standard  for  recreational 
diving  instructors  who  use  open-circuit, 
air-supplied  SCUBA). 

We  are  not  extending  the  depth  limit 
to  160  or  170  fsw  because  we  believe 
that  doing  so  would  place  the  diver  at 
increased  risk  of  nitrogen  narcosis  (as 
well  as  IXS).  This  increased  risk  would 
occur  because  the  partial  pressure  of 
nitrogen  in  the  breathing  gas  would  be 
higher  at  160-170  fsw  than  at  130  (svi. 
Previous  research  (Exs.  8.  9.  and  10) 
demonstrates  that  hyperbaric  air  has 
significant  narcotic  effects  even  at  100 
fsw  or  about  4.00  ATA  (which  is 
equivalent  to  a  nitrogen  partial  pressure 
of  3.16  ATA).  Using  28  percent  (28%) 
O^  at  130  kw  (equivalent  to  about  1.40 
ATA  Ch),  the  partial  pressure  of 
nitrogen  would  be  3.56  ATA,  which  is 
only  sUghtly  above  the  narcotic 
threshold  specified  by  the  previous 
research. 

(b)  Proposed  Condition  E  established 
Orexposure  limits  for  the  breathing-gas 
mixtures,  requiring  that  divers  "not 
exceed  the  24-hour  single-exposure  time 
limits  specified  by  the  1991  NOAA 
Diving  Manual  or  other  oxygen- 
exposure  limits,  such  as  the  Diving 
Science  and  Technology  (DSAT) 
Oxygen  Exposure  Table,  that  provide  a 
level  of  oxygen-toxicity  protection  at 
least  equivalent  to  the  level  of 
protection  afforded  by  the  1991  NOAA 
Diving  Manual."  The  proposed 
condition  received  two  comments.  One 
commenter  (Ex.  2-98)  agreed  with  using 
the  NOAA  0:!-exposure  Jimits  and  a 
maximum  O2  partial  pressiire  of  1.4 
ATA.  stating  that  these  limits  "should 
not  make  the  probability  of  oxygen 
toxicity  •   •   •  significantly  different 
than  when  breathing  air."  At  O2  partial 
pressures  above  1.3  ATA,  this 
commenter  recommended  using  the 
exposure  durations  specified  in  Table 
15-1  of  NOAA's  1991  Diving  Manual 
According  to  this  commenter,  using  the 
NOAA  table  "would  make  the 
probability  of  CNS  O2  toxicity 


lextiemely  low)."  The  second 
commenter  (Ex.  2-100)  asserted  that  a 
commercial  subsidiary  of  the 
Professional  Association  of  Diving 
Instructors  developed  the  DSAT  O2- 
exposure  limits.  The  commenter 
contended  that  this  subsidiary  is  not  a 
recognized  research  authority  and  is 
"motivated  by  profit  and  not  necessarily 
the  public  benefit."  According  to  this 
commenter: 

NOAA  is  a  highly  regarded  and  recognized 
source  of  diving  research  and  operational 
prolocol.  If  oxygen  exposure  limits  are  not  to 
exceed  the  24-hour  single  exposure  time 
limits  specified  in  the  1991  NOAA  Diving 
Manual!.]  then  citing  additional  sources  of 
oxygen  exposure  limitslj  thatl.l  by  default, 
can  only  bpe  the  same  or  more  conservative, 
is  uimecessary  and  likely  confusing. 

The  comments  in  Ex.  2-98  support 
the  maximum  O^-exposure  limit  of  1  40 
ATA  specified  in  proposed  Condition  E. 
We  agree  with  the  commenter  that  CNS 
toxicity  is  the  principal  basis  for 
specifying  O^  exposure  limits; 
accordingly,  we  discussed  the  need  to 
prevent  O^-induced  CNS  toxicity  in 
detail  in  the  proposed  variance  (62  FK 
58999-S9000). 

Regarding  the  comments  in  Ex.  2-100. 
we  find  that  the  Oj-toxicity  protection 
afforded  to  divers  by  the  DSAT  tables 
imder  the  diving  conditions  specified  in 
the  variance  application  is  at  least 
equivalent  to  Uie  level  of  safety  that  they 
get  from  the  Oj-expostire  limits 
specified  in  the  1991  NOAA  Diving 
Manual.  The  rationale  provided  in  the 
proposed  variance,  as  well  as  additional 
evidence  submitted  to  the  record  (Exs. 
4  and  7),  support  this  conclusion. 

We  have  deleted  the  proposed  general 
language  that  would  have  allowed  Dixie 
to  use  non-NOAA  Oj-exposure  limits 
(other  than  OSAT's)  when  these  limits 
"provide  a  level  of  oxygen-toxicity 
protection  at  least  equivalent  to  the 
level  of  protection  afforded  by  the  1991 
NOAA  Diving  Manual."  We  believe  this 
provision  would  introduce  imnecessary 
imcsrtainty  into  the  permanent  variance 
when  two  adequate  sourt»s  of  O2  limits 
are  already  available  for  Dixie's  use. 
Accordingly,  we  have  revised  this 
provision  so  that  only  the  Oj-exposure 
limits  identified  in  the  proposal  are 
acceptable  for  the  permanent  variance: 
these  limits  are  from  the  1991  NOAA 
Diving  Manual,  and  the  Enriched  Air 
Operations  and  Resources  Guide 
published  in  1995  by  the  Professional 
Association  of  Diving  Instructors 
(commonly  referred  to  as  the  "1995 
DSAT  Oxygen  Exposure  Table").  If 
other  Oj-exposure  limits  become 
available  in  the  future,  Dixie  may 
request  us  to  amend  the  permanent 


variance  if  it  provides  evidence  that 
demonstrates  their  safety. 

(i)  Proposed  Condition  F,  which 
required  that  "[njitrogen  shall  be  the 
only  inert  gas  used  to  obtain  the 
breathing-gas  mixture."  elicited  two 
comments.  One  commenter  (Ex.  2-103) 
asserted  that  recreational  diving 
instructors  and  diving  guides  "use  gas 
blends  to  increase  safety,"  implying  that 
we  should  allow  divers  to  use 
additional  inert  gases  in  the  breathing- 
gas  mixture.  The  second  commenter  (Ex. 
2-113)  also  noted  that  tri-mix  breathing 
gases  (usually  consisting  of  O2.  N2,  and 
He)  have  been  used  safely  by  many 
divers. 

Dixie  proposed  to  use  nitrogen  as  the 
only  inert  gas  in  the  breathing-gas 
mixture  imder  the  specified  conditions 
encountered  by  its  divers  (i.e..  no- 
decompression  dives  to  depths  that  do 
not  exceed  130  fsw).  We  need  not 
consider  the  use  of  other  inert  gases  as 
part  of  Dixie's  permanent  variance 
because  Dixie  did  not  seek  our  approval 
for  the  use  of  these  gases.  In  any  case. 
we  believe  that  other  inert  gases  (e.g., 
hehum)  have  limited,  if  any,  application 
imder  the  conditions  of  this  variance. 

(j)  Proposed  Conditions  G.  H,  and  I 
specified,  respectively,  the  requirements 
for:  Mixing  and  analyzing  nitrox 
breathing-gas  mixtures:  compressors 
used  to  produce  the  nitrox  breathing-ga.'i 
mixtures:  and  SCUBAs  exposed  to  high- 
pressure  (pressures  exceeding  300  psi) 
nitrox  breathing-gas  mixtures.  These 
proposed  conditions  received  fom 
comments.  The  first  commenter  (Ex.  2- 
99)  contended  that  the  proposal  did  not 
provide  specifications  for  Oi-clean 
systems  and  measurement  accuracy,  and 
did  not  require  the  delivery  of  pre- 
mixed  breathing  gas  'from  a  reliable 
and  competent  source  with  high 
standards  of  docimiented  quality  control 
inplace  " 

'The  second  commenter  (Ex.  2-105) 
asked:  What  is  the  basis  for  the  O2- 
cleaning  and  02-service  requirements 
and  the  300  psi  limit:  at  what  minimum 
O2  level  would  these  requirements 
apply:  and  how  does  OSHA  define  "O2 
compatible."  The  commenter  agreed 
with  the  use  of  oil-free  compressors  for 
mixing  nitrox  breathing-gas  mixtures. 
The  commenter  noted,  however,  that 
employees  who  use  these  compressors 
need  proper  training  and  that  "(sipecial 
consideration  must  be  given  '   *  *  to 
material  use.  material  compatibility, 
system  design,  cleaningi.)  and 
maintenance."  The  commenter 
described  several  hazards  associated 
with  mixing  nitrox  breathing  gases, 
including:  Partial-pressure  blending  into 
cylinders  not  prepared  properly  for  Oj 
service:  inducing  Oz-enriched  breathing- 


gas  mixtures  into  the  intake  of 
compressors  not  designed  for  this 
pinpose:  and  contamination  of  mixtures 
with  hydrtxarbons  or  oil.  The 
commenter  also  recommended  that  we 
permit  the  use  of  O;  analyzers  that 
involve  processes  or  mechanisms  other 
than  fuel-cells  (e.g..  gas 
chromatography,  thermal  conductivity), 
stating  that  such  analyzers  are  accurate 
aad  "have  been  in  use  worldwide  for 
many  years." 

A  third  coBweBter  (Ex.  2-116)  made 
a  number  of  recommendations  to 
improve  the  safety  of  mixing  nitrox 
breathing  gases,  including:  Prohibit  the 
use  of  oil-luhricated  air  compressors  for 
mixing  nibox  breathing  gases 
coBtai»ing  22-49  percent  (22-40'!fe)  O2: 
require  compressor  and  filter-system 
BBBufactHrers  to  certify  that  their 
equipment  is  safe  for  the  gases  used  in 
the  breathing  mixtuj^s:  require  fiher- 
system  manufacturers  to  certify  that  the 
equipment  used  to  clean  air  (for  mixing 
with  pure  Oi)  produces  02-compatible 
breathing  gases  (i.e.,  breathing  gases 
with  low  hydrocarbon  levels):  and 
require  Dixie  to  monitor  hydrocarbon 
contamiaatioB  continuously.  The 
commenter  also  submitted  suggested 
revisions  to  the  proposed  text  based  on 
these  rectunmendations. 

In  reply  to  the  coramenters  who 
requested  information  on  which 
standards  we  would  use  to  ensure 
accurate  mixiag  and  decontamination 
(especially  hydrtKarbon  removal)  of 
nitrox  breathing  gases,  we  note  that 
Dixie  must  comply  with  29  CFR 
1910.101  (Compressed  Gases  (General 
Requirements))  and  29  CFR  1910.169 
(Air  Receivers),  and  applicable 
provisions  of  29  CFR  1910.134 
(Respiratory  Protection).  We  agree  with 
the  comment  in  Ex.  2-105  that  Dixie 
must  use  only  properly  trained 
persoimel  to  mix  breathing  gases,  and 
we  have  revised  the  permanent  variance 
accordingly. 

To  reduce  the  risk  of  O7  explosions, 
proposed  Condition  I  required  that 
SCUBA  using  high-O;  breathing-gas 
mixtures  or  pure  O2  at  pressures 
exceeding  300  psi  be  designed  for  Oj 
service.  We  derived  the  300  psi  limit  by 
interpolating  between  the  pressure  limit 
(125  psi)  for  pure  O2  and  the  pressure 
limit  (500  psi)  for  compresaed  air 
specified  in  paragraph  (i)(3)  of  29  CFR 
1910.430.  We  note,  however,  that 
S  1910.430(i)(l)  requires  that  equipment 
using  O2  mixtures  exceeding  40  percent 
(40%)  O2  by  volume  be  designed  for  O^ 
service:  this  requirement  is  based  on  the 
serious  explosion  risk  associated  with 
these  O2  mixtures.  Therefore,  to  reduce 
the  risk  of  an  O3  explosion,  we  have 
revised  the  permanent  variance  to 


require  that  SCUBA  using  breathing-gas 
mixtures  that  exceed  40  percent  (40%) 
O2  by  volume  at  pressures  over  125  psi 
be  designed  for  O2  service. 

The  proposed  variance  explained  that 
an  O2  analyzer  that  uses  a  fuel-cell 
process  would  be  acceptable.  However. 
O2  analyzers  based  on  other  processes 
are  also  acceptable  if  they  meet  the 
requirements  specified  in  CooditioBS  22 
and  24(a)  of  the  permanent  variance. 

We  agree  with  the  commenter  in  Ex. 
2—116  that  Dixie  must  only  use 
compressors  and  filters  that 
manufacturers  have  certified  will 
produce  O^-compatible  breatbing-gas 
mixtures  and  will  withstand  tiie 
pressures  involved.  We  believe  these 
requiremeBts  substastialiy  reduce  the 
risk  of  O^-related  explosions  that  am 
occur  while  mixiag  nifrox  breathiag 
gases  under  high  pressure.  Accordiagly. 
we  have  incorporated  these 
requirements  into  the  permaaei»t 
variance.  Consistent  with  existijag 
requirements  in  our  CDO  Standard,  the 
permaneBt  variance  also  requires  as  O2- 
service  rating  for  compressors  used  for 
mixing  high-pressiue  O:  whenever  Ch 
fractions  could  exceed  40  percent  (40%) 
bv  volume,  as  specified  in  paragraphs 
(i')(l)  and  (i)(2)  o^  29  CFR  1910.430. 

A  fourth  commenter  (Ex.  2-117) 
stated  that  O2  analyzers,  oil-less 
compressors,  and  filter-membrane 
systems  are  available  commercially,  and 
identified  several  companies  that 
manufacture  this  equipment.  These 
comments  demonstrate  that  Dixie  can 
readily  meet  the  requirements  in  the 
permanent  variance  to  use  O2  analyzers, 
oil-less  compressors,  and  filter- 
membrane  systems  when  mixing  nitrox 
breathing  gases  for  rebreathers. 

(k)  Proposed  Condition  ).  which 
identified  the  no-decompression  limits 
that  Dixie  must  use.  elicited  three 
comments.  One  commenter  (Ex.  2-98) 
asserted  that  using  high-CK  breathing- 
gas  mixtures  and  diving  in  accordance 
with  the  no-decompression  limits  for  air 
diving  specified  in  the  1991  NOAA 
Diving  Manual  would  reduce  the  risk  of 
developing  DCS.  This  commenter  also 
recommended  comparing  other, 
"equivalent.  "  no-decompression  limits 
to  the  NOAA  limits  using  a  method  that 
■givelsl  acceptable  prediction  of  DCS. 
probability  when  applied  to  data  bases 
*   *   "  where  the  dive  profile  is 
accurately  known  and  the  outcome 
(DCS  or  no  DCS)  is  known."  The 
commenter  added  that  "the  employer 
must  show  through  adequate  records 
that  the  DCS  incidence  using  these  other 
procedures  lis]  acceptably  low."  and 
assarted  that  "an  ongoing  evaluation  of 
safety  through  record  keeping  is 
^essential." 


Another  commenter  (Ex.  2-109)  staled 
that  the  "DSAT  [no-decompression  air] 
tables,  (which)  are  based  on  a  shorter 
tissue  half-time,  predict  more  rapid  out- 
gassing  and  therefore  allow  muc^  longer 
repetitive  dives  than  the  Navy  (no- 
decompression  air}  tables  would 
foUoviring  similar  tiottom  times  and 
surface  intervals."  This  commenter 
concluded,  however,  that  the  DSAT  and 
U.S.  Navy  no-decompression  limits 
provide  similar  levels  of  diver 
protectice. 

The  third  commenter  (Ex.  2-99)  noted 
that  the  proposal  did  not  ceasider 
"omitted  decompression"  that  may 
occur  while  isatructing  aad  S(^>ervisiag 
novice  divers.  This  commeater  asserted 
that  novice  divers  are  "proae  to  panic 
aad  thus  more  susceptiWe  to  an 
occurrence  that  Imay  require]  *   *   *  a 
decoapression  chamber  oa  site." 

Based  on  these  commeats.  we 
conclude  that  the  permaaeat  variance 
needs  lo  contain  specific 
recommendations  for  no-decompression 
limits  Therefore,  we  have  decided  to 
remove  the  provision  for  "equivalent" 
no-deconpression  limits  frcHB  the 
permaaent  variance.  \ft  doing  so.  we 
have  carefully  reviewed  the  finHingn 
and  recommendations  of  Dr.  R.  W. 
Hamihon  et  al.  in  Ex.  4A  ("DSAT 
Recreational  Dive  Planner.  I>evelopment 
and  Validation  of  No-Stop 
Decompression  Procedures  for 
Recreational  Diving"  or  "the  Plaimer"). 
Based  on  evidence  cited  in  the  Planner, 
we  find  that  the  scientific  community 
accepts  the  DSAT  no-decompression 
tables:  in  addition,  the  program  of 
extensive  laboratory  and  field  testing 
described  in  the  Planner  has 
demonstrated  that  the  DSAT  no- 
decompression  tables  are  reliable  and 
valir'  Accordingly,  the  permanent 
variance^lows  Dixie  to  use  the  DSAT 
no-decoropression  tables  and  the  no- 
decompression  limits  in  the  1991 
NOAA  Diving  Manual.  Should  other  no- 
decompression  limits  become  available 
in  the  future.  Di.xie  may  request  us  to 
amend  the  permanent  variance.  The 
application  would  need  to  demonstrate  , 
that  the  alternative  no-decompression 
limits  are  at  least  as  protective  as  the 
limits  specified  in  the  permanent 
variance. 

In  an  earlier  response  to  the 
commenter  in  Ex.  2-109  in  paragraph 
(d)  of  Part  1.  we  stated  that  NOAA's 
EAO  formula  can  accurately  estimate 
the  DCS  risk  associated  with  nitrox 
breathing-gas  mixtures  based  on 
equivalent  nitrogen  partial  pressures 
and  dive  durations  used  in  air  diving.  In 
addition,  we  disagree  with  this 
commenter's  recommendation  to  adopt 
the  U.S  Navy's  no-decompression 
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limits.  If  we  were  to  adopt  these  limits, 
we  would  imnecessarily  restrict  a  major 
application  of  rebreathers  (i.e.,  to  use 
high  levels  of  O;  in  the  breathing-gas 
mixture  to  extend  the  diving  duration  at 
a  specific  depth  beyond  the  duration 
limit  specified  for  air). 

As  previously  noted,  the  commenter 
in  Ex.  2-99  expressed  concern  about 
diving-related  incidents  among  novice 
divers,  and  implied  that  recreational 
diving  instructors  could  be  placed  at 
risk  of  DCS  or  AGE  under  these 
conditions.  We  find  that  the  risk  of  DCS 
is  negligible  under  these  conditions 
because  the  recreational  diving 
instructors  and  novice  divers  will  be 
using  the  NOAA  or  DSAT  no- 
decompression  tables  and,  therefore, 
will  have  no  need  to  decompress.  If  a 
novice  diver  panics  and  makes  a  rapid 
ascent  to  the  sur&ce,  the  recreational 
diving  instructor  has  been  trained  and 
has  the  necessary  experience  to  follow 
the  novice  diver  to  the  surface  in  an 
orderly  fashion,  thereby  avoiding  AGE. 

(1)  Ftoposed  Condition  K.3.  which 
specified  the  entries  that  divers  must 
make  in  the  diving  log.  received  only 
one  comment  (Ex.  2-109).  This 
conmienter  asked  who  would  make  the 
entries,  stating  that  "frequently,  other 
than  the  paying  passengers  *   *  *  there 
is  only  the  boat  captain  and  the 
instructor  (or]  guide."  Dixie  Divers 
consists  of  several  small  commercial 
diving  businesses  that  may  have 
difficulty  finding  an  employee  to  make 
entries  in  the  diving  log.  After  we 
published  the  proposed  variance,  Dixie 
asked  us  to  revise  the  proposed 
condition  to  permit  non-employees  to 
make  entries  in  the  log.  In  addition, 
Dixie  asked  for  a  similar  revision  to 
proposed  Condition  L.  which  required 
the  employer  to  verify  the  availability  of 
treatment  resources  for  medical 
emergencies,  and  to  enter  the 
verification  in  the  diving  log. 
Recognizing  that  any  properly-qualified 
individual  can  make  such  entries,  we 
have  revised  these  provisions  to  permit 
Dixie  to  use  non-employees  to  perform 
these  tasks,  but  only  after  verifying  their 
qualifications  to  do  so.  As  the  employer. 
Dixie  will  be  responsible  for  assuring 
thai  the  entries  are  made,  regardless  of 
who  makes  them. 

(m)  Proposed  Condition  L  required 
that  Dixie  confirm,  on  a  daily  basis 
before  commencing  diving  operations, 
the  availability  of  resources  to  treat  a 
diving-related  medical  emergency, 
including  "transportation  •   *   •  capable 
of  delivering  Ian  injured  diver]  to  the 
decompression  chamber  within  two 
hours  of  the  injury."  A  commenter  (Ex. 
2-109)  asked.  "Does  this  imply  that  if 
they  are  told  a  chamber  is  down  or  the 


Coast  Guard  can't  confirm  readiness, 
that  they'll  cancel  the  diving  for  that 
day?"  TTiis  commenter  cautioned  that 
"if  an  accident  happens  after  a 
significant  amount  of  time  has  passed 
since  the  call,  (a  decompression 
chamber)  may  not  be  available  at  that 
time  [because  it's  in  use  or  undergoing 
maintenance]."  Based  on  these 
comments,  we  have  clarified  the 
requirement  in  the  permanent  variance 
by  specifying  that  Dixie  must  confirm 
that  the  required  treatment  resources  are 
"available  during  each  day's  diving 
operations." 

This  commenter  (Ex.  2-109)  also 
argued  that  a  decompression  chamber 
should  be  within  one  hour  from  the  dive 
site,  instead  of  two  hours,  because  of  the 
"relatively  short  distance  off-shore  that 
most  Florida  diving  is  doi>e."  and  any 
"[tlime  delay  in  getting  an  injured  diver 
to  a  chamber  can  severely  lessen  the 
chances  of  full  recovery  from  DCS."  In 
reviewing  this  recommendation,  we 
asked  the  Divers  Alert  Network  (DAN) 
for  assistance.  DAN  is  the  nation's 
leading  private-sector  organization 
providing  IXS  treatment 
recommendations  to  recreational  divers 
and  diving  guides. 

With  DAN'S  assistance,  we  identified 
13  locations  in  Florida  where  suitable 
decompression  chambers  (6.0  ATA 
pressure  capability,  dual-lock, 
muttiplace)  are  available  to  the  public 
for  treating  diving-related  medical 
emergencies.  These  chambers  are  in 
Pensacola.  Panama  City,  Tallahassee. 
Gainesville,  Jacksonville,  Inverness. 
Orlando,  Tampa,  Fort  Myers,  Miami, 
Tavemier,  Marathon,  and  Key  West. 
These  13  decompression-facility  sites 
are  within  two  hours  transit  time  of  any 
diving  location  in  Florida,  including  off- 
shore, state-controlled  waters.  This 
transit  time  assumes  the  use  of  surface 
vehicle  transportation  traveling  at  the 
maximum  legal  speed  limit,  and 
includes  30  minutes  to  make  land  when 
diving  off-shore.  In  response  to  the 
commenter's  statement  that  increases  in 
treatment  delay  will  "severely  lessen 
the  chances  of  full  recovery  from  DCS." 
we  sought  evidence  with  respect  to  one- 
hour  or  two-hour  treatment  delays  from 
Dr.  Edward  D.  Thalmann  (Ex.  12).  Dr. 
Thfllmann  is  a  world-renowned  expert 
in  treating  diving-related  medical 
emergencies  among  recreational  divers: 
be  is  also  the  author  of  a  number  of 
.•scientific  publications  that  address  the 
causes  and  treatment  of  diving-related 
medical  emergencies,  especially  DCS. 

In  his  reply  (Ex.  13).  Dr.  Thalmann 
compared  the  risk  of  AGE  and  DCS 
among  recreational  divers  who  breathe 
air  as  opposed  to  nitrox.  He  then 
estimated  the  maYimiiTn  delay  in 


decompression  treatment  that  would  not 
worsen  the  treatment  outcome.  Dr. 
Thalmann  noted  that  AGE  is  the  most 
life-threatening  diving-related  medical 
emergency  that  can  occur  and  that,  to 
treat  the  most  serious  cases,  a 
decompression  chamber  should  be 
available  at  the  dive  site.  He  recognized 
that  this  recommendation  went  far 
beyond  our  existing  requirements  for 
some  types  of  recreational  diving  (e.g., 
recreational  diving  instruction  covered 
by  paragraph  (aK2)(i)  of  29  CFR 
1910.401).  h>  this  regard,  Dr.  Thalmann 
stated  that  AGE  "is  a  rare  occurrence 
and  can  be  avoided  with  proper  training 
and  experience."  Dr.  Thalmarm 
concluded  that  AGE  "is  essentially 
independent  of  the  time  at  depth"  and 
that  "there  is  no  evidence  *   *   *  [to] 
suggest  that  the  occurrence  and  outcome 
of  [AGEI  would  be  any  different 
breathing  a  |n]itrox  mixture  [other]  than 
air  " 

Regarding  DCS,  Dr.  Thalmann 
asserted  that  research  data  show  that  the 
EAD  approach  (see  the  discussion  above 
under  paragraph  (d)  of  Part  1)  is  valid 
for  computing  no-decompression  limits 
for  O2  partial  pressures  as  high  as  1.5 
ATA.  Based  on  this  research  and  his 
field  experience.  Dr.  Thalmaim  stated 
that  DCS  associated  with  breathing  a 
nitrox  gas  mixture  "should  not  be 
substantially  different  in  incidence  and 
severity  compared  to  diving  on  air[,] 
provided  the  (njitrox  no-decompression 
times  are  computed  from  accepted  air 
no-decompression  limits  using  the 
[NO.AAs]  EAD  (formula)."  Dr. 
Thalmann  concluded  that,  within  these 
constraints,  "there  is  no  rationale  for 
having  different  requirements  for 
recompression  chamber  availability  for 
air  and  [njitrox  no-decompression 
diving." 

In  addressing  treatment  delay.  Dr. 
Thalmann  reviewed  available  research 
studies,  as  well  as  data  from  DAN. 
According  to  Dr.  Thalmann,  the  DAN 
data  "apply  to  recreational  diving  only 
where  the  vast  majority  of  diving  is 
within  no-decompression  limits."  The 
results  show  that,  for  both  pain-only 
DCS  and  IXS  with  severe  neurological 
symptoms,  a  treatment  delay  of  four 
hours  can  occiir  without  diminishing 
treatment  success  (i.e.,  complete  relief 
of  symptoms).  In  conclusion.  Dr. 
Thalmarm  stated.  "There  is  no 
significant  body  of  evidence  to  suggest 
that,  so  long  as  one  is  diving  within 
accepted  no-decompression  limits 
breathing  air  or  [njitrox.  having  access 
to  a  recompression  facility  within  4 
hours  is  inadequate." 

Dr.  Thalmarm's  reply  demonstrates 
several  points:  (1)  The  risk  of  AGE  and 
DCS  while  breathing  air  or  a  nitrox  gas 


mixture  should  not  differ  when  the  dive 
conforms  to  accepted  no-decompression 
limits  computed  using  the  EAD 
approach:  (2)  maintaining  a 
decompression  chamber  at  the  dive  site 
to  treat  AGE  is  unnecessary  and 
impractical  because  AGE  is  a  rare 
occurrence  that  proper  training  and 
diving  experience  can  prevent:  and  (3) 
as  much  as  a  four-hour  delay  in  treating 
DCS  does  not  diminish  treatment 
outcomes.  Based  on  this  evidence,  as 
well  as  a  complete  review  of  the  existing 
record,  we  have  decided  to  keep  the 
provision  permitting  a  two-hour 
timeframe  for  treating  DCS,  as  proposed 
by  Dixie. 

As  part  of  his  reply.  Dr.  Thalmarm 
also  recommended  that  we  revise  the 
phrase  "within  two  hours  of  the  injury" 
in  proposed  Condition  L.l  to  read  ""(21 
hours  after  it  is  recognized  that 
symptoms  of  [a  decompression  incident] 
are  present  "  We  acknowledge  that  the 
proposed  language  was  unclear,  but  we 
also  believe  4hat  the  reconunended 
wording  may  be  confusing  as  well. 
Therefore,  we  have  adopted  new 
language  in  the  permanent  variance  that 
expresses  the  requirement  in  terms  of 
the  maximum  delay  permitted  in 
transporting  the  injured  diver  to  a 
suitable  decompression  chamber:  the 
revised  language  reads,  "*   ■   'within 
two  (2)  hours  travel  time  from  the  dive 
site." 

(n)  Proposed  Condition  N  specified 
that  Dixie  was  responsible  for  initial 
treatment  of  diving-related  medical 
emergencies,  and  Qiat  it  had  to  ensure 
that  "two  persormel.  one  of  whom  shall 
be  a  diver  employed  by  [Dixie]  and  both 
of  whom  are  qualified  in  first-aid  and 
the  administration  of  treatment  oxygen" 
were  available  at  the  dive  site  for  this 
purpose.  Two  commenters  responded  to 
this  provision  The  first  commenter  (Ex. 
2-100)  stated  that  the  provision  appears 
to  be  "an  attempt  by  Dixie  Divers  *  *  • 
to  use  the  process  to  gain  an  unfair 
advantage  in  the  recreational  diving 
market  by  requiring  all  diving 
operations  to  contract  with  a  diver 
employed  by  the  applicant.' "  Tbe 
second  conunenter  (Ex.  2-109)  asserted 
that  this  requirement  would  be  diffictilt 
to  satisfy  because  the  "typical  crew  on 
a  Florida  boat  is  [a]  captain  and 
instructor."  Dixie,  as  a  small  business 
with  faw  employees,  supported  the 
second  commenter's  assertion,  and 
requested  that  it  be  permitted  to  use 
quidified  non-employees  to  meet  this 
requirement. 

m  reply  to  these  comments,  we  note 
that  Dixie  and  all  other  employers 
engaged  in  commercial  diving 
operations  must  already  provide,  as 
appropriate,  on-site  support  personnel 


to  perform  a  variety  of  tasks  (see.  e.g., 
the  requirements  in  paragraph  (c)  of  29 
CFR  1910.410  and  paragraph  (c)(2J  of  29 
CFR  1910.426).  These  personnel  can 
also  perform  duties  as  specified  in 
proposed  Condition  N.  We  recognize, 
however,  that  the  main  purpose  of  this 
provision  is  to  ensure  that  properly- 
qualified  persoimel  are  a\'ailable, 
regardless  of  their  employment  status. 
Therefore,  we  have  revised  this 
provision  to  permit  Dixie  to  use  non- 
employees  for  first-aid  and  O2 
treatment  However,  Dixie  may  do  so 
only  if  it  verifies  their  qualifications  to 
perform  these  tasks  before  it  starts  the 
dav's  diving  operations. 

(o)  Proposed  Condition  O  specified 
the  training  requirements  for  Dixie's 
recreational  diving  instructors  and 
diving  guides,  including  the 
requirement  that  an  industry-recognized 
training  agency  certify  that  the  divers 
are  capable  of  using  the  diving 
equipment  and  breathing-gas  mixtures 
needed  for  their  recreational  diving 
operations.  The  National  Association  of 
Underwater  Instructors  (NAUI)  (Ex.  2- 
100)  noted  its  affihates  offer  "a  full 
range  of  training  programs  from  Skin 
Diver  through  Instructor  Course 
Director,  including  certification  in 
oxygen  enriched  air,  semi-closed  circuit 
and  closed  circuit  rebreather  diver." 
Nonetheless.  NAUI  found  the  proposed 
condition  ambiguous  because  it  "does 
not  provide  a  definition  of  the  diving 
industry  or  outline  any  process  or 
criteria  to  evaluate  and  recognize  a 
training  agency  that  would  estabhsh  the 
legitimacy  of  its  training." 

We  agree  with  NAUI's  conunent  that 
this  provision  in  the  proposed  variance 
was  confusing.  Additionally,  we  believe 
that  an  employer  is  in  the  best  position 
to  determine  if  the  training  that  its 
divers  obtain  is  adequate  to  perform 
their  jobs  safely  and  effectively. 
Therefore,  we  have  revised  the  proposed 
provision  and  have  made  the  training 
requirement  in  the  permanent  variance 
performance-based:  that  is,  Dixie  must 
ensure  that  its  employees  receive 
training  that  enables  them  to  perform 
safely  and  effectively  while  using  open- 
circuit  SCUBAs  or  rebreathers  supplied 
with  nitrox  breathing-gas  mixtures. 
However,  we  specified  several  critical 
tasks  that  the  recreational  diving 
instructors  and  diving  guides  employed 
by  Dixie  must  be  trained  to  perform 
safely  and  effectively,  including: 
Recognizing  the  effects  associated  with 
breathing  excessive  CO2  and  O::  taking 
appropriate  action  after  detecting  the 
effects  of  breathing  excessive  CO;  and 
O;;  and  properly  evaluating,  operating, 
and  maintaining  their  open-circuil 
SCUBAs  and  rebreathers.  We  addressed 


the  importance  of  recognizing  and 
responding  properly  to  the  effects  of 
excessive  CO:  and  O:  in  our  earlier 
discussions  of  Conditions  A. 2  and  E  of 
the  proposed  variance.  Based  on  our 
review  of  Ex.  S  (especially  pages  1 1-1 
through  11-15),  we  believe  that  divers 
must  also  know  bow  to  evaluate, 
operate,  and  maintain  their  rebreathers 
under  the  diving  conditions  that  they 
encounter  as  recreational  diving 
instructors  and  diving  guides.  We  have 
specified  these  revisions  in  Condition 
38  of  the  permanent  variance. 

Part  3.  Comments  to  Proposed  Section 
in  (Rationale  for  the  Proposed 
AJtemative) 

(a)  In  discussing  Conditions  A  and  B 
in  the  proposed  variance,  we  noted  that 
the  existing  exemption  for  recreational 
diving  instructors  in  paragraph  (8)(2)(i) 
of  29  CFR  1910.401  in  out  CDO 
Standard  does  not  refer  to  rebreathers. 
We  explained  that  "such  equipment  was 
not  available  or  in  common  use  by 
recreational  diving  instructors  when 
OSHAs  [CDO]  Standard  was 
promulgated  in  1977"  (62  FR  58999. 
first  column).  A  conmienter  (Ex-  2-109) 
noted  that  this  statement  gave  the  false 
impression  that  rebreather  equipment 
""is  readily  used  by  the  recreational 
diving  community."  Regarding  the 
experience  of  the  recreational  diving 
community  with  rebreathers.  this 
corrmienter  asserted  that  "while  the 
argument  can  be  made  that  [rebreathers 
have}  been  used  safsly  within  the 
scientific  and  conmiercial  diving 
industries,  it  can  also  be  argued  that 
those  divers  are  more  highly  trained  and 
the  operations  more  closely  monitored 
than  is  the  norm  in  the  recreational 
diving  industry." 

Our  discussion  of  the  rationale  for 
Conditions  A  and  B  as  proposed  noted 
that  "data  related  to  the  reliability  and 
safety  of  [rebreather  equipment]  are 
difficult  to  obtain  because  its  use  by 
recreational  divers  is  still  uncorrunon": 
however,  we  now  believe  that  data  are 
available  showing  that  recreational 
diving  instructors  and  diving  guides  can 
use  rebreathers  safely  and  reliably.  We 
revised  our  opinion  after  reviewing  Ex. 
5  (especially  pages  2-2,  7-1.  and  7-2). 
which  shows  that  various  military 
organizations  have  a  SO-year  history  of    • 
using  rebreathers  safely,  scientific  and 
technical  divers  have  been  doing  so  for 
over  20  years,  and.  currently, 
recreational  diving  instructors  and 
diving  students  safely  perform 
rebreather  diving.  We  believe,  therefore, 
that  we  have  sufficient  knowledge  about 
rebreather  technology  and  diving 
procedures  to  determine  that  the 
conditions  specified  in  the  permanent 
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variance  will  protect  Dixie's  recreational 
diving  instructors  and  diving  guides  at 
least  as  well  as  having  an  on-site 
decomnrBssion  chamber. 

(b|  Tne  rationale  for  proposed 
Conditions  C  through  E  justified  the  use 
of  DSATs  Oxygen  Exposure  Table  (62 
FR  58999.  second  and  third  columns). 
This  rationale  elicited  one  comment  (Ex. 
2-109).  This  commenter  stated  that 
specifying  time  limits  in  the  DSAT 
c5xygen  Exposure  Table  in  terms  of  total 
dive  time  "is  "  *   *  a  very  common 
industry  practice  and  not  some  great 
concession  on  Dixie's  part,  as  the 
wording  of  the  sentence  would  perhaps 
lead  you  to  believe."  In  this  case,  we 
agree  that  the  use  of  a  common  industry 
practice  will  enable  Dixie  to  comply 
with  the  permanent  variance  without 
additional  effort,  while  providing 
adequate  diver  protection. 

(c)  Proposed  Condition  K  provided  a 
rationale  for  using  dive-decompression 
computers,  noting  that  no- 
decompression  limits  for  repetitive 
dives  can  involve  "tedious  and  time- 
consuming  calculations  '   •   •  made  by 
hand."  It  concluded  that  dive- 
decompression  computers  would  "assist 
divers  in  decreasing  their  exposure  to 
excessive  ascent  rates,  oxygen  toxicity, 
and  DCS  that  could  result  from  errors  in 
calculating  repetitive  no-decompression 
diving  schedules  manually."  (62  FR 
59000.  third  column.)  The  single 
conmienter  (Ex.  2-109)  on  this  point 
claimed  that  manual  calculations  "(can 
be|  taught  in  the  first  or  second  lecture 
of  most  entry-level  (SCUBA)  classes" 
and  performed  in  a  couple  of  minutes. 
This  commenter  also  asserted  that 
manual  calculations  may  provide  an 
additional  margin  of  safety  from  DCS 
because  they  typically  determine 
decompression  using  the  deepest  depth 
attained  during  a  dive.  By  contrast, 
dive-decompression  computers  may 
reduce  decompression  (and  therefore 
increase  the  risk  of  DCS)  by  "measurling 
the)  exact  depth  every  few  seconds  and 
recalculating  decompression]  based  on 
actual  depth  " 

In  reply,  we  note  that  Condition  K  as 
proposed  allowed  Dixie  the  flexibility  to 
use  either  manual  calculations  or  dive- 
decompression  computers. 
Nevertheless,  manual  calculation  is 
subject  to  human  error,  and  computer 
use  can  reduce  such  error  The 
permanent  variance  will  reduce 
problems  associated  with  using  dive- 
decompression  computers  to  avoid 
decompression  by  restricting  the  no- 
decompression  limits  to  the  most  recent 
decompression  tables  and  formulas 
published  by  NOAA  and  DSAT. 

(d)  The  rationale  for  proposed 
Conditions  O  and  P  addressed  the 


requirements  for  diver  certification, 
noting  that  "Condition  O  provides 
general  uniformity  to  the  diver 
qualification  and  training  process,  as 
well  as  quality  control  over  the 
certifying  agencies."  (62  FR  59001,  third 
column.)  A  commenter  (Ex  2-109) 
stated  that  the  certification  requirement 
imposed  no  burden  on  Dixie  because  it 
was  consistent  with  existing  industry 
practice:  in  addition,  the  requirement 
was  unlikely  to  bring  uniformity  to 
diver  qualifications  because  "different 
dive  stores,  certifying  under  the  same 
national  standards,  can  still  turn  out 
divers  (and)  instructors  of  varying 
proficiency  levels."  In  reply,  we  note 
that  we  do  expect  these  requirements  to 
make  training  programs  more  uniform 
(than  is  presently  the  case)  in  the  way 
that  they  train  recreational  diving 
instructors  and  diving  guides,  and  this 
uniformity  should  substantially  reduce 
much  of  tne  variability  in  diver 
proficiency. 

Part  4.  Comments  to  Proposed  Section 
VI  (Issues) 

In  the  proposal,  we  invited  the  public 
to  submit  information  and  specific 
comments  and  rationale  on  nine  other 
issues.  Chily  one  conunenter  (Ex.  2-109) 
did  so.  This  conunenter  addressed  the 
first  issue,  which  requested  commenters 
to  differentiate  the  underwater  tasks  and 
types  of  diving  performed  by 
recreational  diving  instructors  and 
diving  guides,  and  to  relate  these 
differences  to  the  probability  of 
experiencing  diving-related  medical 
problems.  The  commenter  stated  that, 
during  training  dives,  recreational 
diving  instructors  "will  probably  do 
multiple  ascents  *  •   *  but  may  be 
exposed  to  less  time  in  the  water  than 
a  dive  guide  since  students  generally  are 
excited  and  (consume  more  air)  than 
experienced  divers."  The  commenter 
stated  that,  during  the  ascent-training 
phase,  recreational  diving  instructors 
must  "make  multiple,  generally  rapid, 
ascents  with  each  of  the  students, 
increasing  the  chances  of  a  DCS  hit," 
The  commenter  added  that  recreational 
diving  instructors  are  "at  a  slightly 
greater  risk  [than  diving  guides]  of  ACE 
bom  the  ascents  and  perhaps  a  slighdy 
elevated  chance  of  DCS  due  to  rapid 
ascents,"  although  "(tjhe  likelihood  of 
the  instructor  getting  DCS  or  AGE  •  •   « 
is  probably  extremely  small." 

Regarding  diving  guides,  the 
conunenter  asserted  that  it  escorts 
experienced  divers  who,  typically,  are 
less  excitable  than  novice  divers:  based 
on  this  assumption,  the  commenter 
asserted  that  experienced  divers  would 
consiune  breathing  gases  at  slower  rates 
than  novice  divers.  The  commenter 


concluded  that  slow  rates  of  gas 
consumption  would  extend  dive 
durations  which,  combined  with  the 
deeper  dives  made  by  diving  guides 
compared  to  recreational  diving 
instructors,  would  increase  the  diving 
guides'  risk  of  DCS.  In  response  to  this 
commenter,  we  refer  to  our  earlier 
discussion  of  this  issue  in  Part  1.  In  this 
discussion,  we  agreed  that  "using  high- 
O:  nitrox  breathing-gas  mixtures  would 
increase  the  risk  of  DCS,'"  but  concluded 
that  'the  resulting  risk  would  be 
comparable  to  using  the  equivalent 
partial  pressure  of  nitrogen  in  air  for 
that  extended  period.'" 

Part  5.  General  Comments  to  the 
Proposed  Variance 

Chie  commenter  (Ex.  2-105)  indicated 
that  a  number  of  topics  needed 
clarification  or  were  "so  controversial  or 
comprehensive  in  nature  that  this  level 
of  detail  in  a  policy  document  may  not 
be  appropriate."  These  areas  are: 
Validating  dive-decompression 
computers,  including  the  programmable 
safety  foctors  used  in  these  computers: 
updating  decompression  data: 
identifying  programmable  gas- 
percentage  options:  using  failure  mode 
and  effects  analysis  of  critical 
components  and  assemblies  to  develop 
consensus  regarding  the  general  safety 
and  accuracy  of  dive-decompression 
computers:  determining  the  relevance 
of.  and  necessity  for,  monitoring 
environmental  temperatures  and  the 
breathing-loop  gases  in  closed-circuit 
rebreathers:  and  recognizing  standards 
developed  by  the  equipment 
manufacturers.  The  commenter  stated 
that  "'(t)o  expand  on  just  a  few  of  [these 
areas]  would  make  this  document  much 
[too  long)."  Nevertheless,  the 
commenter  asserted,  without 
explanation,  that  "from  a  standpoint  of 
technical  diving  facts  [the  proposed 
variance]  is  grossly  inaccurate  and  in 
many  cases  written  with  twisted  facts," 
and  that  the  "(proposed)  variance  as 
written  has  the  potential  to  expose 
employees  (j.e.[.]  dive  shop  technicians, 
instructors)  to  dangerous  situations." 

In  large  part,  these  areas  of  concern 
address  the  safety  and  standardization 
of  dive-decompression  computers. 
Under  the  permanent  variance,  use  of 
dive-decompression  computers  is 
optional:  bowever,  if  Dixie  uses  these 
computers,  it  must  also  provide  its 
divers  with  specific  decompression 
information.  Regardless  of  computer  use 
or  availability,  Dixie  must  have  bard- 
copy  decompression  tables  at  the  dive 
site.  Thus,  the  permanent  variance 
specifies  the  conditions  that  Dixie  must 
meet  to  ensure  that  its  employees' 
diving  acf  •  lies  conform  to  accepted 


no-decompression  practices,  whether  or 
not  Dixie  uses  dive-decompression 
computers. 

Another  commenter  (Ex.  2-109)  stated 
that  "(tlo  retailers  *  •  ♦  nitrox  is 
marketed  as  a  new  profit  center.  In  an 
industry  with  flat  growth  over  the  past 
few  years,  and  where  profit  margins  are 
small  to  begin  with,  nitrox  •   *   •  can  be 
sold  to  the  diving  consumer  as  a  'safer' 
alternative  to  air.  thus  generating  more 
profits  *   •   *  through  the  sale  of  classes 
and  equipment  specific  to  nitrox." 
Regarding  diving  safety,  this  conunenter 
asserted  that  the  high  level  of  diving 
skills  acquired  by  commercial  divers 
made  them  safer  than  recreational 
diving  instructors  and  diving  guides, 
and  referred  to  statistics  from  the  Divers 
Alert  Network  (DAN)  to  support  this 
assertion: 

ITjhe  statistics  [for  1996)  show  that  0.2%  of 
the  reported  accidents  involved  commercial 
divers,  but  17.1%  of  the  accidents  involved 
Instructors  or  Divemasters  (dive  guides).  The 
latter  are  the  same  two  categories  •  '   •  who 
make  up  Dixie  Diver's  employees  who  would 
be  exempt  under  the  variance.  In  1995,  the 
numbers  were  0.5%  for  commercial  divers 
versuj  15.9%  for  instructorsj-]  divemasters. 
In  1994,  the  numi)erfi  were  0.0%  for 
commercial  divers  and  21.5%  for 
instructorsl-ldivemasters. 

The  statistics  cited  by  this  commenter 
do  not  address  the  principal  conditions 
specified  in  the  permanent  variance 
(i.e.,  recreational  diving  instructors  and 
diving  guides  who  make  no- 
decompression  dives  using  nitrox 
breathing-gas  mixtures).  In  a  recent 
editorial  in  Alert  Diver  (Ex.  16,  page  2), 
DANs  director  (Dr.  Peter  B.  Bennett) 
addressed  the  safety  of  nitrox  dives 
made  by  recreational  divers  (which 
includes  sports  divers,  as  well  as 
recreational  diving  instructors  and 
diving  guides).  Dr.  Bennett  stated  that 
""[b)etween  1990  and  1993  DAN 
collected  data  on  21  cases  of  mixed-gas 
diving  injuries.  In  1994  there  were  10. 
and  in  1996. 16  injuries  occurred.  The 
1996  data  [are]  based  on  23  nitrox  or 
mixed-gas  injuries  reqmring 
recompression  treatment.  "   *   *  "The 
International  Association  of  Nitrox  and 
Technical  Divers  *   *  "  certified  17,780 
U.S.  nitrox  divers  from  1985  to  1996." 
Based  on  this  information,  an  average  of 
less  than  0.001  per  cent  of  recreational 
divers  who  use  nitrox  breathing-gas 
mixtures  are  injured  each  year. 
Additionally,  both  Dr.  Bennett  (Ex.  16. 
pages  2  and  6)  and  other  DAN 
representatives  (Ex.  4A.  page  60)  admit 
that  valid  comparisons  carmot  be  made 
between  different  categories  of  divers 
because  adequate  baseline  data  (e.g.,  the 
number  and  types  of  dives  made  by  all 
divers  in  a  category)  are  not  available. 


In  conclusion,  we  believe  that  the 
protections  afforded  by  the  conditions 
specified  in  the  permanent  variance  will 
reduce  the  prevalence  of  diving-related 
injuries  among  Dixie's  recreational 
diving  instructors  (who  also  have 
substantial  experience  in  using  nitrox 
breathing-gas  mixtures)  below  the 
already  low  injury  rates  cited  in  Dr. 
Bennett's  editorial. 

Part  6.  Our  Revisions  to  the  Proposed 
Variance 

(a)  When  divers  use  rebreathers, 
proposed  Condition  A. 4  provided  for  a 
supplemental  supply  of  breathable  gas 
during  emergency  egress  (referred  to  as 
the  "bail-out  system"):  this  supply 
would  consist  of  a  diluent  breathing  gas 
connected  to  the  second  stage  of  the 
regulator.  We  have  added  a  phrase  to 
the  permanent  variance  to  address 
alternative  means  of  emergency  egress 
when  open-circuit  SCUBA  provides  the 
nitrox  breathing-gas  mixture.  It  allows 
Dixie  to  use  the  reserve  breathing-gas 
supplies  specified  in  paragraph  (c)(4)  of 
29  CFR  1910.424  for  this  purpose.  This 
alternative,  specified  in  Condition 
(30)(b)(i)  in  the  permanent  variance,  is 
an  existing  requirement  for  open-circuit 
SCUBA. 

When  the  bail-out  system  consists  of 
a  separate  supply  of  emergency 
breathing  gas.  Condition  A.l  of  the 
proposed  variance  permitted  Dixie  to 
use  air  as  the  emergence'  breathing  gas. 
The  permanent  variance  retains  thin 
provision. 

(b)  Conditions  A. 5. a  and  A.S.b  in  the 
proposed  variance  specified  the  use  of 
an  information  module  that  provides 
time,  depth,  ascent,  and  descent  data  to 
divers  who  use  closed-circuit 
rebreathers,  and  time,  ascent,  and 
descent  information  to  divers  who  use 
semi-closed-circuit  rebreathers. 
Proposed  Condition  A.S.c  required  both 
types  of  rebreathers  to  have  alarms  or 
visual  displays  that  warn  the  diver 
about  excessive  ascent  and  descent 
rates,  as  well  as  depth  levels  that  are 
shallower  than  the  ceiling-stop  depth. 
While  Dixie's  recreation^  diving 
instructors  and  diving  guides  could  use 
dive-decompression  computers  for  this 
purpose,  we  believe  that  such 
computers  are  unnecessary  because  the 
divers  will  be  diving  within  no- 
decompression  limits,  and  the  technical 
capability  of  dive-decompression 
computers  exceeds  the  requirements  of 
no-decompression  dives.  An 
information  module  that  provides  the 
divers  with  the  specified  dive 
information  will  permit  them  to  remain 
within  no-decompression  limits  and  to 
descend  and  ascend  the  water  column  at 
the  rates  specified  by  the  diving  tables. 


We  believe,  therefore,  that  the 
information  module  will  ensure  that 
Dixie's  divers  remain  as  safe  as  they 
would  if  they  used  dive-decompression 
computers. 

(c)  Proposed  Condition  A.S.c  also 
requires  that,  for  both  semi -closed- 
circuit  and  closed-circuit  rebreathers, 
the  information  module  must  warn  the 
diver  of  low  batten.'  voltage.  As  noted  in 
Ex.  5  (page  P-59),  a  partial  or  total 
electronic  failure  interferes  with  sensor 
and  control  systems  and  may  have 
serious  safety  consequences  for  the 
diver.  We  believe  that  the  diver's  safety 
depends  on  properly-operating 
electrical  power  supplies  and  electrical 
and  electronic  circuits.  Accordingly,  we 
have  revised  the  proposal  by  requiring 
that  Dixie  perform  the  following 
preceding:  "Before  each  day's  diving 
operatioiu,  and  more  often  when 
necessary,  *   *   *  ensure  that  the 
electrical  power  supplies  and  electrical 
and  electronic  circuits  in  each 
rebreather  are  operating  as  required  by 
the  rebreather  manufacturer's 
instructions."  Condition  (12)  of  the 
permanent  variance  contains  this 
revision. 

(d)  Proposed  Conditions  B.l  and  G.l.c 
addressed  O:  sensor  and  control 
requirements  for  closed-circuit 
rebreathers.  Condition  (13)  through 
(17)  in  the  permanent  variance 
consolidate  these  requirements  in  a 
single  location. 

(e)  For  closed-circuit  rebreathers. 
proposed  Condition  G.l.c  specifies  the 
use  of  Oz  sensors  to  assess  the  O3 
fraction  in  the  breathing  loop,  while 
proposed  Condition  G.l.d  requires  Dixie 
to  determine  (i.e..  calibrate)  sensor 
accuracy  according  to  the  rebreather 
manufacturer's  instructioiu.  As  noted  in 
the  proposal,  maintaining  accurate  Or 
partial  pressiues  in  the  breathing  loop  is 
critical  to  diver  health  and  safety.  To 
assure  safe  operation  of  O;  sensors,  we 
believe  that  the  permanent  variance 
must  specify  the  frequency  for  assessing 
the  accuracy  of  O:  sensors.  Such  an 
approach  is  consistent  with  the 
rebreather  community's  use  of  regular 
diving-equipment  assessments  (see  Ex. 5, 
pages  4-1  through  4-13,  and  14-2). 
Condition  (IS)  of  the  permanent 
variance,  therefore,  requires  that 
"[bjefore  each  day's  diving  operations, 
and  more  often  when  necessary,  [Dixie] 
must  calibrate  O;  sensors  as  required  by 
the  sensor  manufacturer's 
instructions!.  I  "  Removing  inaccurate  O: 
sensors  from  service  and  replacing  them 
with  correctly-calibrated  sensors  is  a 
logical  and  expected  consequence  of  the 
calibration  process:  we  are  specifying 
this  requirement  in  Conditions  (15)(d) 
and  (lS)(e)  of  the  permanent  variance. 
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(f)  Proposed  Condition  C.l.c  accepted 
Ch  sensors  only  if  they  were 
electromechanical.  Evidence  in  the 
record  (Ex.  5.  page  5-11)  indicates  that 
O^-sensor  technology  is  undergoing 
continued  development  and  refinement. 
We  believe,  therefore,  that  specifying 
"electromechanical"  O;  sensors  is  too 
limiting,  and  we  have  revised  this 
provision  to  specify'  that  Dixie  must  use 
O;  sensors  approved  by  the  rebreather 
manufocturer  (see  Condition  (14)(b)  in 
the  permanent  variance). 

(g)  Condition  G.l.d  in  the  proposed 
variance  required  Dixie  to  maintain  the 
accuracy  of  the  equipment  used  to 
analyze  O2  in  the  breathing-gas  mixture 
"in  accordance  with  the  manu&cturer's 
instructions."  We  Intended  this 
requirement  to  apply  to  the  analytic 
equipment  used  both  to  calibrate  O2 
sensors  and  to  determine  the  O2  fraction 
in  nitrox  breathing-gas  mixtures.  To 
clarify  this  intention,  we  have  included 
the  requirement  separately  in 
Conditions  (15)(b)  and  (22)(b)  in  the 
permanent  variance. 

(h)  We  have  clarified  the  provision  in 
proposed  Condition  G.2.a  that 
addressed  the  analysis  of  O2  in  nitrox 
breathing-gas  mixtures  obtained  from 
commerciaJ  suppliers.  This  revision 
requires  Dixie  to  ensure  that  the 
supplier  of  the  mixture  analyzes  the  O2 
fraction  in  the  mixture  in  the  charged 
tank  after  disconnecting  the  tank  from 
the  charging  apparatus.  This 
clarification  prevents  the  supplier  from 
using  the  O2  sensor  on  the  charging 
apparatus  for  this  purpose,  a  procedure 
that  could  result  in  an  incorrect 
determination.  The  revised  provision  is 
in  Condition  (23)(b)  of  the  permanent 
variance. 

(i)  Proposed  Conditions  K.3  and  K.4 
required  that  Dixie  maintain  a  diving 
log  and  decompression  tables  at  the  dive 
site.  The  diving  log  documents  the 
critical  dive  parameters.  Divers  who  do 
not  use  dive-decompression  computers 
must  use  the  decompression  tables',  the 
tables  also  serve  as  a  back-up  resource 
to  divers  with  dive-decompression 
computers.  We  have  revised  the 
proposed  conditions  to  ensure  that 
Dixie  maintains  a  diving  log  and 
decompression  tables  at  the  dive  sites 
for  all  diving  operations  covered  by  the 
permanent  variance,  whether  or  not  its 
divers  use  a  dive-decompression 
computer.  The  revised  provision  also 
clarifies  that  the  decompression  tables 
must  be  hard  copies  and  conform  to  the 
no-decompression  limits  specified  in 
Condition  (28)  of  the  permanent 
variance.  Condition  (37)  of  the 
permanent  variance  contains  the  revised 
requirements. 


(j)  Regarding  the  term  "portable 
oxygen."  proposed  Condition  M 
specified  that  "the  oxygen  shall  be 
available  for  administration  to  the  diver 
during  the  entire  period  the  diver  is 
being  transported  to  a  decompression 
chamber."  The  Oj  supplied  for  this 
purpose  must  be  pure  O2.  and  the 
injured  diver  must  receive  the  O2 
continuously  from  the  time  Dixie 
detects  the  diving-related  medical 
emergency  until  the  diver  begins 
treatment  in  a  decompression  chamber. 
We  have  revised  the  proposal  to  clarify 
these  requirements.  Therefore, 
Condition  (33)  in  the  permanent 
variance  requires  Dixie  to  ensure  that 
the  portable  O2  equipment  supplies 
pure  O;  to  the  injured  diver's 
transparent  mask,  and  that  sufficient  O2 
is  available  to  treat  injured  divers  until 
tbev  reach  a  decompression  chamber. 

(Ll  In  the  proposed  variance,  one 
provision  (Condition  G.l.d)  required 
Dixie  to  maintain  the  accuracy  of  the 
equipment  used  to  analyze  the  O2 
fraction  of  the  breathing  gas  "in 
accordance  with  the  manufacturer's 
instructions."  To  clarify  which 
manufacturer  is  being  addressed  in  this 
provision,  we  revised  the  relevant 
conditions  of  the  permanent  variance 
(Conditions  (lS)(b)  and  (22)(b))  to  refer 
specifically  to  the  manufacturer  of  the 
O2  analyzer  (who  seems  to  us  to  be  in 
the  best  position  to  specify  how  its  O2 
analyzer  should  be  calibrated).  We  have 
made  similar  revisions  to  other 
provisions  of  the  permanent  variance, 
including  Condition  (9)  (which  specifies 
calibration  requirements  for  CO2 
sensors)  and  to  Condition  (15)  (which 
specifies  the  calibration  requirement  for 
O2  sensors). 

The  permanent  variance  contains  a 
general  requirement  (Condition  (3))  to 
use  rebreathers  according  to  the 
manufacturer's  instructions.  We  repeat 
this  requirement  in  several  other 
important  conditions  of  the  permanent 
variance.  We  have  added  this  provision 
because  SCUBA  manufacturers  select 
and  develop  the  characteristics  and 
parameters  of  SCUBA  equipment, 
design  and  integrate  the  equipment 
accordingly,  prociire  or  manufacture  the 
equipment  components,  and  then 
assemble  and  test  the  final  products. 
There  is  a  wide  range  of  SCUBA  designs 
and  capabilities,  and  there  are  no 
uniform  standards  for  the  design, 
function,  and  use  of  SCUBA.  We 
believe,  therefore,  that  the  SCUBA 
manufacturer  is  in  the  best  position  to 
specify  the  components,  configuration, 
and  operation  of  its  product.  In 
addition,  the  rebreather  conference  held 
recently  in  Redondo  Beach,  California, 
recommended  that  "[mjanufacturers 


must  provide  written  procedures,  pre 
and  post  dive  checklists,  and  a  schedule 
for  required  maintenance."  The  SCUBA 
manufacturers  who  attended  the 
conference  endorsed  this 
recommendation  (see  Ex.  5,  page  14~2). 

V.  Decision 

Dixie  Divers,  Inc.  seeks  a  permanent 
variance  from  the  decompression- 
chamber  requirements  of  paragraphs 
(b)(2)  and  (c)(3)(iii)  of  29  CFR  1910.423 
and  paragraph  (b)(1)  of  29  CFR 
1910.426.  These  provisions  require  an 
employer  to  have  a  decompression 
chamber  available  and  ready  for  use  at 
the  dive  site  to  treat  two  diving-related 
medical  emergencies  that  employees 
may  experience — decompression 
sickness  (DCS)  and  arierial-gas 
embolism  (AGE).  Divers  may  develop 
DCS  after  decompressing  inadequately 
during  dives  in  which  they  breathe  a 
mixed  gas  (e.g..  nitrox).  AGE  results 
horn  overpressurizing  the  lungs,  usually 
during  a  rapid  ascent  to  the  surface; 
overpressurization  causes  the  air  sacs  in 
the  lungs  to  rupture  and  disperse 
bubbles  into  the  pulmonary  veins. 

These  decompression-chamber 
provisions  require  employers  to  ensure 
that:  Employees  remain  awake  and  in 
the  vicinity  of  a  decompression  chamber 
for  at  least  one  hour  after  the  dive 
whenever  they  make  no-decompression 
dives,  dive  to  depths  deeper  than  100 
feet  of  sea  water,  or  use  a  mixed-gas 
breathing  mixture  (paragraph  (b)(2)  of 
29  CFR  1910.423);  and  a  decompression 
chamber  is  located  within  five  minutes 
from  the  dive  site  and  is  ready  for  use 
(paragraph  (c)(3)(iii)  of  29  CFR  1910.423 
and  paragraph  (b)(1)  of  29  CFR 
1910.426). 

In  its  variance  application,  Dixie 
stated  that  nitrox  breathing-gas  mixtures 
reduce  the  occurrence  and  severity  of 
DCS.  while  the  equipment  and 
procedural  safeguards  specified  in  the 
variance  application  lower  the  risk  of 
AGE.  (See  section  II,  "Application  for  a 
Permanent  Variance."  of  this  notice  for 
a  thorough  review  of  Dixie's  variance 
application.)  Dixie  asserted  that  the  risk 
of  DCS  and  AGE  for  divers  who  use  the 
SCUBA  equipment  and  diving 
procedures  proposed  in  the  variance 
application  would  be  equal  to,  or  less 
than,  that  experienced  by  divers 
exempted  from  our  CDO  Standard.  This 
exemption,  specified  in  paragraph 
(a)(2)(i)  of  29  CFR  1910.401 ,  applies  to 
recreational  diving  instructors  who  use 
compressed  air  supplied  to  open-circuit 
SCUBAs  under  no-decompression 
diving  limits.  Dixie  concluded, 
therefore,  that  we  should  not  require  it 
to  maintain  a  decompression  chamber  at 
the  dive  site  if  it  complies  with  the 


conditions  proposed  in  the  variance 
application. 

After  reviewing  the  variance 
application,  comments  made  to  the 
record  about  the  application,  and  other 
technical  and  scientific  information 
submitted  to  the  record,  we  have  revised 
the  proposed  variance  to  require  Dixie 
to  use  specific  procedures  and 
equipment  safeguards  for  its  divers 
when  they  engage  in  recreational  diving 
instruction  and  perform  services  as 
diving  guides.  Therefore,  under  §  6(d)  of 
the  OSH  Act,  and  based  on  the  record 
discussed  above,  we  find  that  when 
Dixie  complies  with  the  conditions  of 
the  following  order,  its  divers  will  be 
exposed  to  working  conditions  that  are 
at  least  as  safe  and  healthful  as  they 
would  be  if  Dixie  complied  with 
paragraphs  (b)(2)  and  (c)l3)(iii)  of  29 
CFR  1910.423  and  paragraph  (b)(1)  of  29 
CFR  1910.426. 

VI.  Order 

We  issue  this  order  authorizing  Dixie 
Divers,  Inc.  to  comply  with  the 
following  conditions  instead  of 
complying  with  paragraphs  (b)(2)  and 
(c)(3)(iii)  of  29  CFR  1910.423  and 
paragraph  (b)(1)  of  29  CFR  1910.426: 

Application  of  the  Permanent  Variance 

(1)  This  permanent  variance  applies 
only  to  the  recreational  diving 
instructors  and  diving  guides  ("divers") 
employed  by  Dixie  Divers.  Inc. 
(designated  as  "you"  or  "your")  when 
your: 

(a)  Recreational  diving  instructors 
train  diving  students  in  the  use  of 
recreational  diving  procedures  and  the 
safe  operation  of  diving  equipment, 
including  open-circuit,  semi-closed- 
circuit,  or  closed-circuit  self-contained 
imderwater  breathing  apparatus 
(SCUBA)  during  these  training  dives; 

(b)  Diving  guides  lead  smalTgroups  of 
trained  sports  divers  who  use  open- 
circuit,  semi -closed-circuit,  or  closed- 
circuit  SCUBAs  to  local  undersea  diving 
locations  for  recreational  purposes;  and 

(c)  Divers  use  a  nitrox  breathing-gas 
mixture  consisting  of  a  high  percentage 
of  oxygen  (O2)  (i.e..  over  22  percent 
(22%)  by  volimie)  mixed  with  nitrogen 
and  supplied  by  an  open-circuit,  semi- 
closed-circuit,  or  closed-circuit  SCUBA. 

(2)  This  permanent  variance  does  not 
apply  when  your  divers  engage  in 
diving  activities  other  than  recreational 
diving  instruction  or  diving  guide 
duties. 

Equipment  Requirements  for 
Rebreathers 

(3)  You  must  ensure  that  your  divers 
use  rebreathers  (i.e.,  semi-closed-circuit 
and  closed-circuit  SCUBAs)  in 


accordance  with  the  rebreather 
manufacturer's  instructions. 

(4)  Regarding  COi-sorbent  materials  in 
canisters: 

(a)  You  must  ensure  that  each 
rebreather  uses  a  manufactured  (i.e., 
commercially  pre-packed),  disposable 
scrubber  cartridge  containing  a  CO2- 
sorbent  material  that: 

(i)  Is  approved  by  the  rebreather 
manufacturer; 

(ii)  Removes  COj  from  your  divers' 
exhaled  gas;  and 

(iii)  Maintains  the  CCH  level  in  the 
breathable  gas  (i.e.,  the  gas  that  your 
divers  are  inhaling  directiy  from  the 
regulator)  below  a  partial  pressure  of 
0.01  atmospheres  absolute  (ATA);  or 

(b)  You  may  use  an  alternative 
scrubber  method  if: 

(i)  The  rebreather  manufacturer 
permits  such  use; 

(ii)  You  use  the  alternative  method 
according  to  the  rebreather 
manufacturer's  instructions;  and 

(iii)  You  demonstrate  that  the 
alternative  method  meets  the 
requirements  specified  above  in 
Condition  (4)(a)  of  this  order. 

(5)  You  must  ensure  that  each 
rebreather  has  a  coimterlung  that 
supplies  a  volume  of  breathing  gas  to 
your  divers  that  is  sufficient  to  sustain 
their  respiration  rate  and  contains  an 
over-pressure  valve. 

(6)  You  must  ensure  that  each 
rebreather  uses  a  moisture  trap  in  the 
breathing  loop,  and  that  the  moistiu* 
trap  and  its  location  in  the  breathing 
loop  are  approved  by  the  rebreather 
manufacturer. 

(7)  You  must  ensure  that  each 
rebreather  has  a  continuously- 
functioning  moisture  sensor  that 
connects  to  a  visual  (e.g.,  digital, 
graphic,  or  analog)  or  auditory  (e.g.. 
voice,  pure  tone)  alarm  that  warns  your 
divers  of  moisture  in  the  breathing  loop 
in  sufficient  time  to  terminate  the  dive 
and  return  safely  to  the  surface. 

(8)  You  must  ensure  that  each 
rebreather  contains  a  continuously- 
functioning  CO2  sensor  in  the  breathing 
loop,  and  that  the  CO2  sensor  and  its 
location  in  the  breathing  loop  are 
approved  by  the  rebreather 
manufacturer.  You  must  also  integrate 
the  CO2  sensor  used  in  a  rebreather  with 
an  alarm  that: 

(a)  Operates  in  a  visual  (e.g.,  digital, 
graphic,  or  analog)  or  auditory  (e.g., 
voice,  pure  tone)  mode; 

(b)  Is  readily  detectable  by  your  divers 
tmder  the  diving  conditions  in  which       • 
they  operate;  and 

(c)  Remains  continuously  activated 
when  the  inhaled  CO2  level  reaches  and 
exceeds  0.005  ATA. 

(9)  Before  each  day's  diving 
operations,  and  more  often  when 


necessary,  you  must  calibrate  the  CO2 
sensor  according  to  the  sensor 
manufacturer's  instructions.  In  doing  so, 
you  must: 

(a)  Ensure  that  the  equipment  and 
procedures  used  to  perform  this 
calibration  are  accurate  to  within  10 
percent  (10%)  of  a  CO2  concentration  of 
0.005  ATA  or  less; 

(b)  Maintain  this  accuracy  as  required 
by  the  sensor  manufacturer's 
instructions; 

(c)  Ensure  that  the  calibration  of  the 
CO2  sensor  demonstrates  an  acctiracy  to 
within  10  percent  (10%)  of  a  CO2 
concentration  of  0.005  ATA  or  less; 

(d)  Replace  the  CO2  sensor  when  it 
fails  to  meet  the  accuracy  requirements 
specified  above  in  Condition  (9)(c)  of 
this  order:  and 

(e)  Ensure  that  the  replacement  COj 
sensor  meets  the  acciuacy  requirements 
specified  above  in  Condition  (9)(c)  of 
this  order  before  you  place  a  rebreather 
in  operation. 

(10)  As  an  alternative  to  using  a 
continuously-functioning  CO2  sensor, 
you  may  use  schedules  for  replacing 
COj-sorbent  material  provided  by  the 
rebreather  manufacturer.  You  may  use 
these  (X)2-sorbent  replacement 
schedules  only  if: 

(a)  The  rebreather  manufacturer  has: 
(i)  Developed  the  replacement 

schedules  according  to  the  canister- 
testing  protocol  provided  below  In 
Appendix  A  of  this  order; 

(ii)  Analyzed  the  canister-testing 
results  using  the  statistical  procedures 
described  in  US.  Navy  Experimental 
Diving  Unit  Report  2-99  (see  section  Vn 
("References")  below);  and 

(iii)  Specified  the  replacement 
schedule  in  terms  of  the  lower 
prediction  line  (or  limit)  of  the  95% 
prediction  interval.  In  tliis  regard,  the 
rebreather  manufacturer  may  derive 
replacement  schedules  by  interpolating 
among,  but  not  by  extrapolating  beyond, 
the  depth,  water  temperatures,  and 
exercise  levels  used  during  canister 
testing;  and 

(b)  You  replace  the  COi-sorbent 
material  in  the  canister  as  required  by 
Condition  (4)  of  this  order. 

(11)  You  must  ensure  that  each 
rebreather  has  an  information  module 
that  provides: 

(a)  Visual  (e.g.,  digital,  graphic,  or 
analog)  or  auditory  (e.g.,  voice,  pure 
tone)  displays  that  will  effectively  warn 
your  divers  of  solenoid  failure  (when 
the  rebreather  uses  solenoids)  and  other 
electrical  weaknesses  or  failures  (e.g., 
low  battery  voltage); 

(b)  For  semi -closed  circuit 
rebreathers.  visual  displays  for  the 
partial  pressure  of  (Xh.  or  deviations 
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above  and  below  a  preset  CO;  partial 

pressure  of  0.005  ATA;  and 
(c)  For  closed-circuit  rebreathers: 
(i)  Visual  displays  for  the  partial 

pressures  of  O:  and  CO;,  or  deviation.^) 

above  and  below  a  preset  CO;  partial 

pressure  of  0.005  A1^  and  a  preset  O; 

partial  pressure  of  1.40  ATA;  and 
(ii)  A  visual  display  for  the  gas 

temperature  in  the  breathing  loop. 

(12)  Before  each  day's  diving 
operations,  and  more  often  when 
necessary,  you  must  ensure  that  the 
electrical  power  supphes  and  electrical 
and  electronic  circuits  in  each 
rebreather  are  operating  as  required  by 
the  rebreather  manufacturer's 
instructions. 

Special  Requirements  for  Closed- 
Circuit  Rebreathers 

(13)  You  must  ensure  that  closed- 
circuit  rebreathers  use  supply-pressure 
sensors  for  the  O;  and  diluent  (i.e..  air 
or  nitrogen)  gases  and  continuously- 
functioning  sensors  for  detecting 
temperature  in  the  inhalation  side  of  the 
gas-loop  and  the  ambient  water. 

(14)  You  must  ensure  that: 

(a)  At  least  two  O;  sensors  are  located 
in  the  inhalation  side  of  the  breathing 
loop; 

(o)  The  O;  sensors  are  continuously- 
functioning,  temperature-compensated, 
and  approved  by  the  rebreather 
manufacturer. 

(15)  Before  each  day's  diving 
operations,  and  more  often  when 
necessary,  you  must  calibrate  O;  sensors 
as  required  by  the  sensor  manufacturer's 
instructions.  In  doing  so.  you  must: 

(a)  Ensure  that  the  equipment  and 
procedures  used  to  perform  the 
calibration  are  accurate  to  within  1 
percent  (1%)  of  the  O;  fraction  by 
volume; 

(b)  Maintain  this  accuracy  as  required 
by  the  manu&cturer  of  the  calibration 
equipment: 

(c)  Ensure  that  the  sensors  are 
accurate  to  within  1  percent  (1%)  of  the 
O;  fraction  by  volume; 

(d)  Replace  O;  sensors  when  they  fail 
to  meet  the  accuracy  requirements 
specified  above  in  ConcUtion  (lS)(c)  of 
this  order;  and 

(e)  Ensiire  that  the  replacement  CO; 
sensors  meet  the  accuracy  requirements 
specified  above  in  Condition  (15)(c)  of 
this  order  before  you  place  a  rebreather 
in  operation. 

(16)  You  must  ensure  that  closed- 
circuit  rebreathers  have: 

(a)  A  gas-controUer  package  with 
electrically-operated  solenoid  0;-supply 
valves; 

(b)  A  pressure-activated  regulator 
with  a  second-stage  diluent-gas  addition 
valve; 


(c)  A  manually-operated  gas-supply 
bypass  valve  to  add  Ch  or  diluent  gas  to 
the  breathing  loop:  and 

(d)  Separate  O;  and  diluent-gas 
cylinders  to  supply  the  breathing-gas 
mixture. 

O;  Concentration  in  the  Breathing  Gas 

(17)  You  must  ensure  that  the  fraction 
of  O;  in  the  nitrox  breathing-gas 
mixture: 

(a)  Is  greater  than  the  fraction  of  O;  in 
compressed  air  (i.e.,  exceeds  22  percent 
(22%)  O;  by  volume); 

(b)  For  open-circuit  SCUBA,  never 
exceeds  a  maximum  fraction  of 
breathable  O;  of  40  percent  (40%)  by 
volume  or  a  maximum  O;  partial 
pressure  of  1.40  ATA.  whichever 
exposes  your  divers  to  less  O;;  and 

(c)  For  rebreathers.  never  exceeds  a 
maximum  O;  partial  pressure  of  1.40 
ATA. 

Depth  and  O;  Partial  Pressure  Limits 

(18)  Regardless  of  the  diving 
equipment  your  divers  use,  you  must 
ensure  that  they  dive  no  deeper  than 
130  feet  of  sea  water  (fsw)  or  to  a 
maximum  O;  partial  pressure  of  1.40 
ATA,  whichever  exposes  them  to  less 

O;. 

(19)  Regarding  O;  exposure,  you  must: 

(a)  Ensure  that  the  exposure  of  your 
divers  to  partial  pressures  of  O;  between 
O.BO  and  1.40  ATA  does  not  exceed  the 
24-hour  single-exposure  time  limits 
specified  either  by  the  1991  National 
Oceanic  and  Atmospheric 
Administration  Diving  Manual  (the 
"1991  NOAA  Diving  Manual")  or  by  the 
report  entitled  Enriched  Air  Operations 
and  Resources  Guide,  published  in  1995 
by  the  Professional  Association  of 
Diving  Instructors  (known  commonly  as 
the  "1995  DSAT  Oxygen  Exposure 
Table")  (see  section  Vn  ("References") 
below);  and 

(b)  Determine  your  diver's  O;- 
exposure  duration  using  the  diver's 
maximum  O;  exposure  [partial  pressure 
of  O;)  during  the  dive  and  the  total  dive 
time  (i.e..  from  the  time  the  diver  leaves 
the  surface  until  the  diver  returns  to  the 
surface). 

Mixing  and  Analyzing  the  Breathing 
Gas 

(20)  You  must  ensure  that  only 
properly  trained  personnel  mix  nitrox 
breathing  gases,  and  that  nitrogen  is  the 
only  inert  gas  used  in  the  breathing-gas 
mixture. 

(21)  When  mixing  nitrox  breathing 
gases,  you  must  mix  the  appropriate 
breathing  gas  before  you  deUver  the 
mixture  to  the  breathing-gas  cylinders, 
using  the  continuous-flow  or  partial- 
pressure  mixing  techniques  specified  in 


the  1991  NOAA  Diving  Manual,  or 
using  a  filter-membrane  system. 

(22)  Before  the  start  of  each  day's 
diving  operations,  you  must  determine 
the  O;  fraction  of  the  breathing-gas 
mixture  using  an  O;  analyzer.  In  doing 
so.  you  must: 

(a)  Ensure  that  the  O;  analyzer  is 
accurate  to  within  1  percent  (1%)  of  the 
O;  fraction  by  volume;  and 

(b)  Maintain  this  accuracy  as  required 
by  the  manufacturer  of  the  analyzer. 

(23)  When  the  breathing  gas  is  a 
commercially-supplied  nitrox  breathing- 
gas  mixture,  you  must  ensure  that  the 
supplier: 

(a)  Determines  the  O;  fraction  in  the 
breathing-gas  mixture  using  an  analytic 
method  that  is  acctuate  to  within  1 
percent  (1%)  of  the  O;  fraction  by 
volimie; 

(b)  Makes  this  determination  when 
the  mixture  is  in  the  charged  tank  and 
after  disconnecting  the  charged  tank 
from  the  charging  apparatus; 

(c)  Documents  the  O;  fraction  in  the 
mixture;  and 

(d)  Provides  you  with  a  written 
certification  of  the  O;  analysis. 

(24)  For  commercially-supplied  nitrox 
breathing-gas  mixtures,  you  must  ensure 
that  the  O;  is  Grade  A  (aiso  known  as 
"aviator's  oxygen")  or  Grade  B  (referred 
to  as  "industrial-medical  oxygen"),  and 
meets  the  specifications,  including  the 
purity  requirements,  found  in  the  1991 
NOAA  Diving  Manual.  In  doing  so.  you 
must: 

(a)  Ensure  that  the  analytic  method 
used  to  make  this  determination  is 
accurate  to  within  1  percent  (1%)  of  the 
O;  fraction  by  volume:  and 

(b)  Obtain  a  written  certificate  to  this 
effect  from  the  supplier. 

(25)  Before  producing  nitrox 
breathing-gas  mixtures  using  a 
compressor  in  which  the  gas  pressure  in 
any  system  component  exceeds  125 
pounds  per  square  inch  (psi).  you  must: 

(a)  Have  the  compressor  manufacturer 
certify  in  writing  that  the  compressor  is 
suitable  for  mixing  high-pressure  air 
with  the  highest  O;  fraction  used  in  the 
nitrox  bieathing-gas  mixture: 

(b)  Ensure  that  the  compressor  is  oil- 
less  or  oil-free  and  rated  for  O;  service 
unless  you  comply  with  the 
requirements  of  Condition  (26)  of  this 
order;  and 

(c)  Ensure  that  the  compressor  meets 
the  requirements  specified  in 
paragraphs  (i)(l )  and  (i)(2)  of  29  CFR 
1910.430  whenever  the  highest  O; 
fraction  used  in  the  mixing  process 
exceeds  40  percent  (40%). 

(28)  Before  producing  nitrox 
breathing-gas  mixtures  using  an  oil- 
lubricated  compressor  to  mix  high- 
pressure  air  with  O;,  regardless  of  the 


gas  pressure  in  any  system  component 
you  must: 

(a)  Have  the  compressor  manufacturer 
certify  in  writing  that  the  compressor  is 
suitable  for  mixing  the  high-pressure  air 
with  the  highest  O;  fraction  used  in  the 
nitrox  breathing-gas  mixture; 

(b)  Filter  the  aigh-pressure  air  to 
produce  02-compatible  air: 

(c)  Have  the  filter-system 
manufacturer  certify  in  writing  that  the 
filter  system  used  for  this  purpose  is 
suitable  for  jtroducing  0;-cosapatiMe 
air; 

(d)  CoBtiiMiously  monitor  the  air 
downstream  frora  the  filter  for 
hydrocai^os  cootamination;  and 

(e)  Use  only  UBcontaminated  air  (i.e., 
air  containing  ao  hydrocarbon 
particulates)  for  the  nitrox  breathing-gas 
mixture. 

(27)  You  must  ensure  that  diving 
equif>afteBt  using  Bitrox  breathing-gas 
mixtures  or  pure  O;  under  high  pressure 
(i.e.,  exceec^g  125  psi)  conforms  to  the 
02-service  requirements  specified  in 
paragraphs  (i)(l)  and  (i)(2)  of  29  CFR 
1910.430. 

Use  Na-DecfMapressiMi  Liauts 

(28)  For  diving  conducted  while  using 
nitrox  breathing-gas  mixtures,  you  must 
ensure  that  each  of  your  divers  remains 
within  the  no-decompression  limits 
specified  for  single  and  repetitive  air 
diving  and  published  in  the  1991  NOAA 
Diving  Manual  or  the  report  entitled 
Development  and  Validation  of  No-Stop 
Decompression  Procedures  for 
Recreational  Diving:  The  DSAT 
Recreational  Dive  Planner,  published  in 
1994  by  Hamilton  Research  Ltd.  (known 
commonly  as  the  "1994  DSAT  No- 
Decompression  Tables")  (see  section  VII 
("References")  below). 

(29)  You  may  permit  your  divers  to 
use  a  dive-decompression  computer 
designed  to  regulate  decompression  if 
the  dive-decompression  computer  uses 
the  no-decompression  limits  specified 
above  in  Condition  (28)  of  this  order 
and  provides  output  that  reliably 
represents  those  limits. 

Emergency  Egrea* 

(30)  Regardless  of  the  diving 
equipment  your  divers  use  (i.e.,  open- 
circuit  SCUBA  or  rebreathers),  you  must 
ensure  that  the  diving  equipment 
consists  of: 

(a)  An  open-circuit  emergency-egress 
system  (a  "bail-out"  system)  in  which: 

(i)  The  second  stage  of  the  regulator 
connects  to  a  separate  supply  of 
emergency  breathing  gas;  and 

(ii)  The  emergency  breathing  gas 
consists  of  air  or  the  same  nitrox 
breathing-gas  mixture  used  during  the 
dive;  or 


(b)  One  of  the  following  alternative 
bail-out  systems: 

(i)  For  open-circuit  SCUBAs,  the 
emergency-egress  systems  specified  in 
paragraph  (c)(4)  of  29  CFR  1910.424:  or 

(iijFor  semi-closed-circuit  and 
closed-circuit  rebreathers.  a  system 
configured  so  that  the  second  stage  of 
the  regulator  cc»mects  to  a  diluent 
supply  of  emergency  breathing  gas. 

(31 )  You  must  ensure  that  the  bail-oot 
system  perfsms  reliably  and  provides 
sufficient  emergency  hreathug  gas  to 
enable  your  diver  to  terminate  the  dive 
and  return  safely  to  the  surface. 

Kvii^-Kak«ad  Medicdl  Smmfemcua 

(32)  Before  each  day's  £vi*g 
oferatieiis,  yo«  aust  easure  that: 

(a)  A  hos^tal,  qu^ified  heatth-care 
professioaajs,  aad  the  nearest  Coast 
Guard  Caord»atios  Center  (or  an 
equivalent  rescue  service  operated  by  a 
state,  coHBty,  or  muiHcijg^  agency)  are 
availaWe  for  diviag-related  Bedical 
emergescies; 

(V)  These  b^atnent  resources  are 
available  when  you  notify  thev  of  the 
diving-related  medical  emergency; 

(c)  A  list  of  telephone  or  call  numbers 
for  these  health-care  professioaals  and 
facilities  is  readily  available  at  the  dive 
site;  and 

(d)  Tra»sportation  to  a  suitable 
decoBpression  chamber  is  readily 
available  when  no  decompression 
chamber  is  at  the  dive  site,  and  that  this 
transportatioa  can  deliver  your  injured 
diver  to  the  decompression  chamber 
within  two  (2)  hours  travel  time  from 
the  dive  site. 

(33)  You  must  ensure  that  portable  O- 
equipment  is  available  at  the  dive  site 
to  treat  your  injured  divers.  In  doing  so, 
you  must  ensure  that: 

(a)  This  equipment  delivers  pure  O;  to 
a  transparent  mask  that  covers  the 
injured  diver's  nose  and  mouth;  and 

(b)  Sufficient  O;  is  available  for 
administratioo  to  the  injured  diver  from 
the  time  you  recognize  the  symptoms  of 
a  diving-related  medical  emergency 
until  the  injured  diver  reaches  a 
decompression  chamber  for  treatment. 

(34)  Before  each  day's  diving 
operations,  you  must: 

(a)  Ensure  that  at  least  two 
individuals,  either  employees  or  non- 
employees,  qualified  in  first-aid  and 
administering  O;  treatment  are  available 
at  the  dive  site  to  treat  diving-related 
medical  emergencies;  and 

(b)  Verify  their  qualifications  for  (his 
Usk. 

Diving  Logs  and  Decompression  Tables 

(35)  You  must  maintain  a  diving  log 
at  the  dive  site  and  ensure  that: 

(a)  Before  starting  each  day's  diving 
operations,  the  individual  who  verifies 


the  availability  of  the  treatment 
resources  required  above  under 
Condition  (32)  of  this  order  makes  a 
signed  entry  to  this  effect  in  the  diving 
log;  and 

(b)  The  diving  log  contains  the 
following  information  for  each  dive: 

(i)  The  time  when  the  diver  left  the 
surface,  left  the  bottom,  and  returned  to 
the  surface: 

(ii)  The  maxisaura  depth  of  the  dive; 
and 

(iii)  If  a  diver  uses  a  dive- 
decompression  computer,  the  aane  of 
the  manufacturer  and  the  model  and 
serial  nuB^rs. 

(36)  Before  starting  each  day's  diving 
operations,  you  must. 

(a)  Designate  as  em^oyee  er  a  non- 
employee  to  make  the  ea^es  in  the 
diving  log;  aad 

(b)  Verify  that  the  designee 
understands  the: 

(i)  Diving  and  medical  terminology 
required  to  make  proper  entries;  and 

(ii)  Procedures  for  making  entries  in 
the  diving  log. 

(37)  You  must  ensure  that  a  hard-copy 
of  the  decompression  tablet  used  for  the 
dives  (as  specified  above  in  Cooditioa 
(28)  of  this  order)  is  readily  available  at 
the  dive  site,  whether  or  not  your  divers 
use  dive-decompression  computers. 

Bi*er  Trainiag 

(38)  You  must  ensure  that  your  divers 
receive  training  that  enables  them  to 
perform  their  work  safely  and 
effectively  while  using  open-circuit 
SCUBAs  or  rebreathers  supplied  with 
aitrox  breathing-gas  mixtures. 
Accordingly,  your  divers  must  be  able  to 
perform  critical  tasks  safely  and 
effectively,  including,  but  not  limited  to: 

(a)  Recognizing  the  effects  of 
breathing  excessive  CO;  and  O;; 

(b)  Taking  appropriate  action  after 
detecting  the  effects  of  breathing 
excessive  CO;  and  Ch:  and 

(c)  Properly  evaluating,  operating,  and 
maintaining  their  diving  equipment 
under  the  diving  conditions  they 
encounter. 

The  Order:  NotiScation  and  Duratioa 

(39)  You  must  notify  the  divers 
affected  by  this  order  using  the  same 
means  that  you  used  to  inform  them  of 
the  variance  application. 

(40)  This  order  remains  effective  until 
modified  or  revoked  under  section  6(dl 
of  the  Occupational  Safety  and  Health 
Act  of  1970. 

Appendix  A  (Mandatory). — Testing 
Protocol  for  Determining  the  CO;  Limits 
of  Rebreather  Canisters 

If  the  employer  replaces  CO;-sorbent 
material  using  a  schedule  provided  by 
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the  rebreather  manufacturer  (hereafter, 
manufacturer),  then  the  employer  must 
ensure  that  the  manufacturer  developed 
the  schedule  according  to  the  protocol 
specified  below  in  this  appendix.  The 
employer  must  also:  Use  only  the  CO2- 
sorbent  materia]  specified  by  the 
manufacturer  (and  that  is  consistent 
with  the  requirements  of  Condition 
10(b)(ii)  of  diis  order);  ensure  that  the 
manufacturer  analyzes  the  canister- 
duration  results  using  the  statistical 
analysis  specified  in  U.S.  Navy 
Experimental  Diving  Unit  (NEDU) 
Report  2-99  (see  Section  VII 
( "References")  of  the  permanent 
variance);  and  ensure  that  the 
manufacturer  specifies  the  replacement 
schedule  in  terms  of  the  lower 
prediction  line  (or  limit)  of  the  95% 
prediction  interval. 

1.  The  manufacturer  must  use  the 
following  procedures  to  ensure  that  the 


COj-sorbent  material  meets  the 
specifications  of  the  material's 
manufacturer:  NATO  CO;  absorbent- 
activity  test;  RoTap  shaker  and  nested 
sieves  to  determine  granule-size 
distribution;  NEDU-derived  Schlegel 
test  to  assess  fi-iabilitj';  and  NEDU's 
MeshFit  software  to  evaluate  mesh  size 
conformance  to  specifications. 

These  procedures  involve  a  quality- 
control  assessment  of  the  C02-sorbent 
material.  Canister  durations  are  suspect 
if  these  procedures  indicate  that  the 
C02-sorbent  material  used  in  canister 
testing  either  exceeds  or  falls  below  the 
specifications  provided  by  the  material's 
manufacturer.  Therefore,  for  the 
purposes  of  this  canister-testing 
protocol,  rebreather  manufacturers  must 
use  only  COz-sorbent  materials  that 
meet  the  specifications  provided  by  the 
material's  manufacturer. 

2.  While  operating  the  rebreather  at  a 
maximum  depth  of  130  feet  of  sea  water 


(fsw),  the  manufacturer  must  use  a 
breathing  machine  to  continuously 
ventilate  the  rebreather  with  breathing 
gas  that  is  at  100%  humidity  and 
warmed  to  a  temperature  of  98.6  degrees 
F  (37  degrees  C)  in  the  heating- 
humidification  chamber.  The  breathing 
gas  must  be  a  nitrox  mixture,  with  the 
oxygen  (O2)  fraction  maintained  at  0.28 
(equivalent  to  1.4  ATA  of  O2  at  130  fsw. 
the  maximum  O2  concentration 
permitted  at  this  depth  by  the 
permanent  variance);  the  manufacturer 
must  measure  the  O2  concentration  of 
the  inhalation  breathing  gas  delivered  to 
the  mouthpiece. 

3.  The  manufacturer  must  test 
canisters  using  the  following  three 
ventilation  rates  (with  required 
breathing-machine  tidal  volumes  and 
frequencies,  and  COz-injection  rates, 
provided  for  each  ventilation  rate): 


VentHation 
rates  (Nters/ 
mm..  ATPS ') 

Breathing- 
machine  iKjaJ 
volumes 
(liters) 

Breathing 

machine 

frequencies 

(breaths  per 

min.) 

COi-injection 
rales  (liters/ 
mm.,  STPD2) 

22.5 
40.0 
62.5 

1.5 
2.0 
2.5 

15 
20 
25 

0.90 
1.35 
2.25 

^  ATPS  means  ambient  temperature  and  pressure,  saturated 
with  water. 

'  STPD  means  standard  temperature  and  pressure,  dry;  ttie 
standard  temperature  is  0  degrees  C. 


Underwater  Breathing  Apparatus."  U.S.  Navy 
Experimental  Diving  Unit.  Report  2-99, 1999. 

Copies  of  theso  references  are  available 
from  the  Docket  Office.  Room  N-2625, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW,  Washington. 
DC  20210;  telephone  (202)  693-2350  or  fax 
(202) 693-1648. 


Vm.  Authority  and  Signature 

The  authority  for  this  order  is  section 
6(d)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  USC  655), 
Secretary  of  Labor's  Order  No.  6-96  (62 
FRlll),and29CFRpart  1905. 


Signed  al  Washington.  DC.  this  9th  day  of 
December  1999. 
Charles  N,  Jefiress, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  99-32824  Filed  12-17-99;  8:45  ami 
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The  manufacturer  must  perform  the  CO2 
injection  at  a  constant  (steady)  and 
continuous  rate  during  each  testing  trial. 
An  employer  cannot  use  a  rebreather  at 
a  work  rate  higher  than  the  work  rates 
simulated  in  this  testing  protocol  unless 
the  manufacturer  adds  the  appropriate 
combinations  of  ventilation-COz- 
injection  rates  to  the  protocol. 

4.  The  manufacturer  must  determine 
canister  duration  using  a  minimum  of 
four  (4)  water  temperatures,  including 
40,  50,  70,  and  90  degrees  F  (4.4. 10.0, 
21.1,  and  32.2  degrees  C,  respectively). 
An  employer  cannot  use  a  rebreather  at 
a  water  temperature  that  is  lower  than 
the  minimum,  or  higher  than  the 
maximum,  water  temperature  used  in 
this  testing  protocol  unless  the 
manufacturer  adds  a  lower  or  higher 
temperature  to  the  protocol. 

5.  The  manufacturer  must  monitor  the 
breathing-gas  temperature  at  the 
rebreather  mouthpiece  (at  the  "chrome 
T  "  coimector)  ami  ensure  that  this 
temperature  conforms  to  the 
temperature  of  a  diver's  exhaled  breath 
at  the  water  temperature  and  ventilation 
rate  used  during  the  testing  trial.  (NEDU 
can  provide  the  manufacturer  with 


information  on  the  temperature  of  a 
diver's  exhaled  breath  at  various  water 
temperatures  and  ventilation  rates,  as 
well  as  techniques  and  procedures  used 
to  maintain  these  temperatures  during 
the  testing  trials.) 

6.  Testing  must  consist  of  at  least 
eight  (8)  testing  trials  for  each 
combination  of  temperature  and 
ventilation-C02-injection  rates.  (For 
example,  eight  testing  trials  at  40 
degrees  F  using  a  ventilation  rate  of  22.5 
Ipm  at  a  C02-injection  rate  of  0.90  liters/ 
min.)  While  water  temperature  may  vary 
slightly  (±  2.0  degrees  F  or  1.0  degree  C) 
between  each  of  the  eight  testing  trials, 
the  manufacturer  must  maintain  strict 
control  of  water  temperatiu"e  (±  1.0 
degree  F  or  0.5  degree  C)  within  each 
testing  trial.  The  rebreather 
manufacturer  must  use  the  average 
temperature  for  each  set  of  eight  testing 
trials  in  the  statistical  analysis  of  the 
resulting  data. 

7.  The  testing-trial  result  is  the  time 
taken  for  the  inhaled  breathing  gas  to 
reach  0.005  ATA  of  CO2.  Using  the 
canister-dtu^tion  results  from  these 
testing  trials,  the  rebreather 
manufacturer  must:  Analyze  the 


canister-duration  results  using  the 
repeated-measures  statistics  described 
in  NEDU  Report  2-99  (see  Section  Vn 
("References")  of  the  permanent 
variance);  and  specify  the  replacement 
schedule  for  C02-sorbent  materials  in 
terms  of  the  lower  prediction  Une  (or 
limit)  of  the  95%  confidence  interval. 
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This  order  cites  the  following 
references: 

(1)  National  Oceanic  and  Atmospheric 
Administration  (1991).  NOAA  Diving 
Manual:  Diving  for  Science  and  Technology. 
U.S.  Government  Printing  Office, 
Washington,  DC. 

(2)  Diving  Science  and  Technology  (1995). 
Analysis  of  Proposed  Oxygen  Exposure 
Limits  for  DSAT  Oxygen  Exposure  Table 
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Test  Dives.  Enriched  Air  Operations  and 
Resource  Guide.  International  PADI.  Inc., 
Rancho  Santa  Margarita.  California. 

(3)  R.  W.  Hamilton,  R.  E.  Rogers.  M.  R. 
Powell,  and  R.  D.  Vann  (1994).  Development 
and  Validation  of  No-Stop  Decompression 
Procedures  for  Recreational  Diving:  The 
DSAT  Recreational  Dive  Planner.  Hamilton 
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DEPARTMENT  OF  EDUCATION 

[CFEDA  No.  M.2871 

21  St  Century  Community  Learning 
Centers  Program 

AGENCY:  Department  of  Education 
ACDON:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2000. 

Purpose  of  Program:  The  21st  Century 
conununity  Learning  Centers  Program 
was  established  by  Congress  to  award 
grants  to  rural  and  inner-city  public 
schools,  or  consortia  of  such  schools,  to 
enable  them  to  plan,  implement,  or 
expand  projects  that  benefit  the 
educational,  health,  social  services, 
cultural  and  recreational  needs  of  the 
community  School-based  community 
learning  centers  can  provide  a  safe, 
drug-free,  supervised  and  cost-effective 
after-school,  weekend  or  summer  haven 
for  chSildren.  youth  and  their  families. 

For  fiscal  year  (FY)  2000  we 
encourage  applicants  to  design  projects 
that  focus  on  the  invitational  priority  in 
the  PRJORITIES  section  of  this 
application  notice. 

Eligible  Applicants:  Only  rural  or 
inner-city  public  elementary  or 
secondary  schools,  consortia  of  those 
schools,  or  LEAs  applying  on  their 
behalf,  are  eligible  to  receive  a  grant 
under  the  21st  Century  Community 
Learning  Centers  Program.  An  LEA 
considering  serving  more  than  one 
school  is  encouraged  to  submit  a 
consortium  application  on  their  behalf. 
Applicants  must  demonstrate  that  they 
meet  the  statutory  program  purpose  as 
being  either  a  "rural"  or  "inner-city" 
school  or  a  consortium  of  such  schools. 

Applications  Available:  December  20, 
1999. 

Deadline  For  Transmittal  of 
Applications:  March  20,  2000. 

Deadline  for  Intergovernmental 
Review:  May  19.  2000. 

Available  Funds:  Approximately 
$185,000,000. 

Estimated  Range  of  Awards: 
535,000 — $2,000,000.  depending  on  the 
number  of  Centers  included  in  each 
grant  application. 

Estimated  Average  Size  of  Awards: 
$375,000.  for  a  grant  that  will  support 
3  Centers.  The  average  funding  for  a 
single  Center  is  S125.00O. 

Estimated  Number  of  Awards:  350- 
500.  but  the  actual  number  will  depend 
on  how  many  awards  will  assist 
multiple  Centers. 

Project  Period:  Up  to  36  months. 
Please  note  that  all  applicants  for  multi- 
year  awards  are  required  to  provide 
detailed  budget  information  for  the  total 
grant  period  requested.'  The  Department 
will  negotiate  at  the  time  of  the  initial 


award  the  funding  levels  for  each  year 
of  the  grant  award. 

Note:  The  Department  is  not  bound  by  an 
estimates  in  this  notice. 

Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  reviewers  use  to  evaluate  your 
application.  Applicants  are  strongly 
encouraged  to  limit  Part  III  to  the 
equivalent  of  no  more  than  20  pages. 

Applicable  Regulations;  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77,  79,  80.  81,  82.  85, 
86,  97,  98,  and  99.  (b)  the  regulations  in 
34  CFR  part  299. 

Priorities 

The  Absolute  Priority  and 
Competitive  Priority  1  in  the  notice  of 
final  priorities  for  this  program 
published  in  the  Federal  Register  on 
December  2, 1997  (62  FR  63773)  and 
repeated  below,  apply  to  this 
competition.  In  addition  we  give 
preference  to  applications  that  meet 
Competitive  Priority  2  (34  CFR  7S.105(c) 
(2)  (ii)  and  34  CFR  299.3(a)). 

Absolute  Priority 

Under  34  CFR  75.105(c)(3),  we 
consider  only  applications  that  meet  the 
absolute  priority  in  the  next  paragraph. 

Activities  To  Expand  Learning 
Opportunities:  We  fund  only  those 
applications  for  21st  Century 
Community  Learning  Centers  grants  that 
include,  among  the  array  of  services 
required  and  authorized  by  the  statute, 
activities  that  offer  significant  expanded 
learning  opportunities  for  children  and 
youth  in  toe  community  and  that 
contribute  to  reduced  drug  use  and 
violence. 

Invitational  Priority 

Within  the  absolute  priority. 
Activities  to  Expand  Learning 
Opportunities,  we  are  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 

Projects  in  which  schools 
(elementary,  middle,  or  high  schools,  or 
some  combination)  and  community- 
based  organizations  collaborate  to  plan 
and  provide  services  in  communities 
with  conditions  associated  with  high 
drop-out  rates,  such  as  high  poverty, 
weak  economic  and  community 
infrastructures,  large  or  growing 
numbers  of  limited  English  proficient 
students  and  adults,  and  low  levels  of 
parental  education. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  to  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 


Competitive  Priorities 

Under  34  CFR  75.105(c)(2)(i).  we  give 
preference  to  applications  that  meet  one 
or  both  of  the  competitive  priorities  in 
the  next  two  paragraphs. 

Competitive  Priority  1 

Projects  designed  to  assist  students  to 
meet  or  exceed  State  and  local  standards 
in  core  academic  subjects  such  as 
reading,  mathematics  or  science,  as 
appropriate  to  the  needs  of  the 
participating  children.  We  award  up  to 
five  (5)  points  for  projects  that  address 
this  priority.  These  points  are  in 
addition  to  the  100  points  an 
application  may  earn  imder  the 
selection  criteria  that  will  be  included 
in  the  application  package. 

Note:  It  is  our  experience  that  successful 
applicants  address  the  needs  of  potential 
drop-outs  and  students  otherwise  at  risk  of 
academic  failure,  including  students  living  in 
poverty  and  students  with  limited  English 
proficiency. 

Competitive  Priority  2 

Projects  that  will  use  a  significant 
portion  of  the  program  funds  to  address 
substantial  problems  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agricultxue.  We  select  an  application 
that  meets  this  priority  over  an 
application  of  comparable  merit  that 
does  not  meet  this  competitive  priority. 

Note:  A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Conmiunities  is  published  as  an 
appendix  to  this  notice, 
SUPPLEMENTARY  (NFORMATION:  The  21st 
Century  Community  Learning  Centers 
Program  is  authorized  under  Title  X, 
Part  I  (20  U.S.C.  8241  et  seq.)  of  the 
Elementary  and  Secondary  Education 
Act.  Grantees  under  this  program  are 
required  to  carry  out  at  least  four  of  the 
activities  listed  in  section  10905  of  the 
Elementary  and  Secondary  Education 
Act  (20  U.S.C.  8245),  as  listed  below: 

(1)  Literacy  education  programs: 

(2)  Senior  citizen  programs; 

(3)  C^hildren's  day  care  services: 

(4)  Integrated  education,  health,  social 
service,  recreational,  or  cultural 
proraams: 

(5)  Summer  and  weekend  school 
programs  in  conjunction  with  recreation 
pro-ams; 

(6)  Nutrition  and  health  programs: 

(7)  Expanded  library  service  hours  to 
serve  community  needs: 

(8)  Telecommunications  and 
technology  education  programs  for 
individuals  of  all  ages: 
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(9)  Parenting  skills  education 
programs: 

(10)  Support  and  training  for  child 
day  care  providers: 

111)  Employment  coimseling.  training, 
and  placement: 

(12)  Services  for  individuals  who 
leave.school  before  graduating  from 
secondary  school,  regardless  of  the  age 
of  such  individual:  and 

(13)  Services  for  individuals  with 
disabilities. 

Applicants  should  propose  an  array  of 
inclusive  and  supervised  services  that 
include  extended  learning  opportunities 
(such  as  instructional  enriclunent 
programs,  tutoring,  or  homework 
assistance)  but  may  also  include 
recreational,  musical  and  artistic 
activities:  opportunities  to  use  advanced 
technology,  particularly  for  those 
community  members  who  do  not  have 
access  to  computers  or 
telecommunications  at  home.  Grants 
awarded  tmder  this  program  may  be 
used  to  plan,  implement,  or  expand 
community  learning  centers. 

Geographic  distribution:  In  awarding 
grants,  the  Secretary  assures  an 
equitable  distribution  of  assistance 
among  the  States,  among  urban  and 
rural  areas  of  a  State,  and  among  urban 
and  rural  areas  of  the  United  States. 
FOR  FURTHER  1NF0RMATKM  CONTACT: 
Amanda  Clybum.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
room  5W240,  Washington.  DC  20202. 
Telephone:  (202)  260-3804.  E-mail: 
21stCCLCaed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 
FOB  APPLlCATKms  CONTACT:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/puus/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  E- 
mail  address:  edpubs&inet. ed.gov. 

If  you  request  an  application  fit)m  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.287. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 


in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  doctiment,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/new5.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (Gf^). 
toll  bee.  at  1-888-293-6498:  or  in  the 
Washington.  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wwtt:access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C  8241-8247. 

Dated:  December  15. 1999. 
Mlctiael  C^ohen, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Appendix — Empowermeal  Zones  and 
Enterprise  Communities 

Empowerment  Zones  (EZ) 

California:  Los  Angeles,  Oakland,  Santa  Ana, 

Riverside  Ckiunty 
ConnecUcut:  New  Haven 
Florida;  Miami 
Georgia:  Atlanta.  Cordeie 
Illinois:  Chicago.  East  St-  Louis.  UUin 
Indiana:  Gary.  East  Chicago 
Kentucky:  Kentucky  Highlands  (Clinton, 

lackson.  and  Wayne  Counties) 
Maryland:  Baltimore 
Massachusetts:  Boston 
Michigan;  Detroit 
Minnesota;  Minneapolis 
Mississippi;  Mid-Delta  (Bolivar.  Holmes. 

Humpreys.  LeFlore.  Sunflower, 

Washington  Counties) 
Missouri/Kansas:  Kansas  City.  Kansas  City 
New  York;  Harlem.  Bronx 
North  Dakota;  Lake  Agassiz 
Ohio:  Cleveland.  Cincinnati,  Columbus 
OhioAVest  Virginia;  Ironton/Huntinglon 
Pennsylvania/New  lersey;  Philadelphia, 

Camden 
South  Carolina;  Columbia/Sumter 
South  Dakota;  Oglala  Sioux  Reservation  in 

Pine  Ridge 
Tennessee;  Knoxville 
Texas:  Houston.  EI  Paso.  Rio  Grande  Valley 

(Cameron,  Hidalgo.  Starr,  and  Willacy 

Counties) 
Virginia;  Norfolk/Portsmouth 


Enterprise  Communities  (EC} 

Alabama;  Birmingham.  Chambers  County. 

Greene  County,  Sumter  County 
,^ri2ona;  Arizona  Border  (Cochise,  Santa 
Cruz  and  Yuma  Counties).  Phoenix. 
Window  Rock 
Arlamsas;  East  Central  (Cross,  Lee.  Monrae 
and  St.  Francis  Counties).  Mississippi 
County.  Pulaski  County 
California;  Imperial  County.  Los  Angeles. 
Huntington.  Park.  San  Diego,  San 
Francisco.  Bawiew.  Hunter's  Point. 
Walsonville.  Orange  Cove 
Colorado;  Denver 

Connecticut;  Bridgeport.  New  Haven 
Delaware;  Wilmington 
District  of  Coltunbia;  Washington 
Florida;  lackson  County,  Miami.  Dade 

County.  Tampa.  Immokalee 
Georgia;  Albany.  Central  Savaimah  River 
(Burke,  Hancock,  leffersoo,  McDufBe. 
Taliafero.  and  Warren  Counties),  Crisp 
County.  Dooley  County 
Georgia;  Albany.  Central  Savannah  River 
(Burke.  Hancock,  lefferson.  McDufRe. 
Taliafero,  and  Warren  Counties).  Crisp 
County.  Dooley  County 
Hawaii;  Kaunakakai 
Illinois;  East  St.  Louis.  Springtietd 
Indiana;  Indianapolis,  Austin 
Iowa;  Des  Moines 
Kansas:  Leoti 

Kentucky;  Louisville.  Bowling  Green 
Louisiana;  Macon  Ridge  (Catahoula. 
Concordia,  Franklin.  Morehouse,  and 
Tensas  Parishes).  Now  Orleans.  Northeast 
Louisiana  Delta  (Madison  Parish).  Ouachita 
Parish 
Maine;  Lewiston 

Massachu.set1s;  Lowell.  Springfield 
Michigan:  Five  Cap.  Flint  Muskegon. 

Harrison 
Minnesota;  Miimeapolls.  St.  Paul 
Mississsippi:  fackson.  North  Delta  Area 
(Panola.  Quitman,  and  Tallahatchie 
Counties) 
Missouri:  East  Prairie,  St.  Louis 
Montana;  Poplar 
Nebraska;  Omaha 
Nevada;  Clarke  County,  Las  Vegas 
New  Hampshire;  Manchester 
New  jersey;  Newark 
New  Mexico;  Albuquerque.  La  licarita  (Mora. 

Rio  Arriba.  Taos  Counties).  Deming 
New  York;  Albany.  Schenectady.  Troy. 

Buffalo,  Newburgh.  Kingston.  Rochester 
North  Carolina;  Charlotte  and  Edgecombe. 
Halifax.  Robeson,  and  Wilson  (bounties 
Ohio;  Akron.  Columbus.  Greater  Portsmouth 

(Sfioto  County) 
Oklahoma;  Choctaw  and  McCurtain 

Counties.  Oklahoma  Qty,  Ada 
Oregon;  losephlne  County,  Portland 
Pennsylvania;  Harrisburg.  Lock  Haven. 

Pittsburgh.  Uniontown 
Rhode  Island;  Providence 
South  Carolina;  Charleston,  WUliam&burg. 

Florence  Qiunty,  Hatiandale 
South  Dakota;  Beadle,  Spink  Counties 
Tennessee:  Fayette,  Haywood  Counties. 

Memphis.  Nashville,  Rutledge 
Tennessee/Kentucky;  ,Scott,  McCreary 

Counties 
Tex.as;  Dallas,  EI  Paso.  San  Antonio.  Waco, 

Uvalde 
Utah;  Ogden 
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Vermont:  Buriington 

Virginia:  Accomack  (Northhampton  County), 

Norfolk 
Washington:  Lower  Yakima  County.  Seattle, 

Tacoma,  CoUie 


West  Virginia:  Charleston.  Himtington. 
McDowell  County.  West  Central 
Appalachia  (Braxton.  Clay.  Fayette. 
Nicholas,  and  Roane  Counties) 


Wisconsin:  Nfilwaukee.  Keshena 

[FR  Doc.  99-32920  Filed  12-17-99;  8:45  ami 
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25 67147,  67701,  67705, 

69383 

39 67471,  67706,  67708, 

67710,  68277  68618.  68620, 
68623.  68625.  68628.  69185, 
69386.  69389.  69390.  69392. 
69394,  69629,  69964,  69967, 
70181,  70997.  71001,  71003, 
71004,  71006,  71007,  71009. 
71010,  71012 

65 68916 

71  67712.  67713.  67714, 

67715,  67716.  68007.  68008, 
68009.  68010.  68931,  68932. 
69631.  69632.  70565,  70566. 
70567,  70568,  70570.  71014 

91 70571 

254 70573 

97 67473,  67476,  71015. 

71017 
PropoMd  Rutas: 

11 69856 

25 67804.69425 

39 67206.  67806,  67807, 

68056.  68058.  68060  68062. 
68296,  68297,  68300,  68302. 


68639  68640.  68642.  68644. 

68646.  68956  68959.  68960. 

68963,  69206.  69208.  69428. 

69674,  69964.  69967.  70201 
71  67525.  67810.  69430, 

69431,  70610,70611.  70612 
450 69628 

15  CFB 

303 67148 

806 67716 

902 68228,  68932.  69888 

2015 67152 

Proposed  Rulee: 

280 69969 

16CFR 

4 69397 

305 71019 

17CFR 

3 68011 

32 68011 

211 67154,68936 

270 ...68019 

Ch.ll 69074 

4 68304 

240 69975,70613 

19CFR 

12 67479 

132 67481 

163 67481 

20CFR 

404 67719 

Proposed  Rules; 

222 68647 

325 67811 

330 67811 

335 67811 

336 67811 

604 67811,  67972 

21  CFR 

10 69188 

12 69188 

176 68629,  69898 

178 67483 

179 69190 

203 67720 

205 67720 

510 69188,69191 

520 68289 

558 70576 

1401 69901 

PrapcMsd  RntaK 

10 69209 

12 69209 

16 70202,  70203 

314 67207 

330 71062 

510 69209 

601 67207 

1309 67216 

24  CFR 

985 67982 

26  CFR 

1 67763,  69903 

20 67763,  67767,  71021 

25 67767 

301 67767 


601 

69398 

602 

1 

..67767,  69903 
71082 

28  CFR 

0    

68307 

91  

71022 

68264 

29CFH 

67163 

4022 

67163 

4044 

Propoeed  Rulee: 
2520 

.67165.  69922 

67436 

2700    .... 

68649 

30  CFR 

250    

69923 

740   

70766 

745 

70766 

761 

762 

..70766,  70a3fl 
70766 

772  

70766 

773  

70766 

778 

70766 

780 

70766 

784 

70766 

913 

68024 

914 „ 

918 

70578 

68289 

936 

70584 

946 

69399 

280 

68649 

938 

70644 

31  CFR 

285  

71228 

28     

69432 

285 

71233 

32  CFR 

287 

.67166 

199 

33  CFR 

26 

..6/220 

,69981 
.69633 

100 67168. 

117 67169, 

127 

67169. 
.67773 

69192, 

70184 

.68291 

.67170 

154 

..67170 

155 

.67170 

159 

161 



..67170 
.69633 

164 

.67170 

165 

..70587 

.  71023 

183 

.67170 

207 

..68402 

Propoeed  Bulee; 
100    

70650 

140 

.68416 

141 „ 

.68416 

142 

.68416 

143 

68416 

144 

145 



.68416 
.68416 

146   

68416 

147 

.68416 

165  

.70650 

34  CFR 

304 

.69138 

606 70146 

607 70146 

36  CFR 

7 71025 

1220 67662 

1222 67662 

1228 67662.  67634,  68945 

Proposed  Rulee: 

217 69446,  70204 

219 69446.  70204 

251 70204 

37  CFR 

1 67486.  67774 

2 67486,67774 

253 67187 

PropoMd  RuNK 

201 71086 

38  CFR 

Propoaad  RutaK 

3 67528 

39  CFR 

3001 67487 

Prop< 

111., 

40  CFR 

9 68546,  68722,  69636 

51 71026 

52 67188.  67491,  67495, 

67781,  67784,  67787,  68031. 

68034,  68292,  68293.  69404. 

70589,  70592,  70593,  71026, 

71027  71031.  71035,  71038 

62 70595 

63 67789.  67793,  69637 

70 71038 

82 68039 

122 „...68722 

123 68722 

124 68722 

141 67450 

143 67450 

144 .68546,  70316 

145 68546 

146 68546 

180 68044,68046,68631, 

69407,  69409,  70184.  70599 

243 70602 

300 68062 

Pioi 
50.. 
52 67222.  67534,  67535, 

68065,  68066,  6921 1 ,  69448. 

70205,  70207,  70318,  70319. 

70332  70347.  70364,  70380. 

70397,  70412.  70428.  70443. 

70459,  70478,  70496,  70514. 

70531.  70548,  70652,  70659. 
70660,  71086,  71087 

62 70665 

70 68066 

80 70121 

81 68659,  70660 

85 68310,  70121 

86 68310,  70121,  70665 

194 68661 

243 70666 

260 68868 

372 68311 

761 69358 

41  CFR 

Ch.  301 67670 
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300-3 67670 

301-10 .'....67670 

42  CFR 


68c 69213 

433 67223 

438 67223 

1001 69217 

44  CFR 

61 70191 

65 69644,  69646,  69647 

69649 
67 69652,  69655,  69657 


67 

69676 

4SCFR 

61 

71041 

1302 

68924 

1641 

67501 

Proposed  Rulevt 
160 

69981 

161 „ 

68981 

162 

163 

.88981 

69981 

164 

69981 

270 

68202 

2522 

67235 

2525 

67235 

48CFII 

28 

67170 

30 

67170 

32 

67170 

34 

67170 

35 

67170 

38 

67170 

39 

67170 

54 

67170 

56 _ 

67170 

58 67170 

61 67170 

63 67170 

76 67170 

77 67170 

78 67170 

92 67170 

95 67170 

96 67170 

97 67170 

105 67170 

108 67170 

109 67170 

110 67170 

1 1 1 :. 671 70 

114 67170 

119 ,. 67170 

12S „ 67170 

151 67170 

153 67170 

154 67170 

180 67170 

161 671 70 

162 67170 

163 67170 

164 67170 

170 67170 

174 67170 

175 67170 

182 67170 

190 .: 67170 

193 _ 67170 

195 67170 

199 67170 


47  CFR 

Ch.  1 

1 

2 

36 


68053 

..68946.  89926 


51., 


..67372, 

67416 

...68637 


54 

67372 

69 

67416 
67372 

73 

..70606.  71041 

76 

67193 

90 

95 

>. 

67198 
.67199.  71042 
69926 

Piapeaed 

1 

MeK 

71088 

2 

71068 

73 67236. 

68663,68664. 

70671,  70672 
101 

67535,  68662. 

68665.  70670. 

.  71097.  71096 

71088 

48  CFR 

806 

68934 

812 

69934 

813 

852 

69934 

69934 

853 

69934 

1815 

69415 

Frapeeed 

1 

IMeK 

67986 

2 

70158 

12 

67992 

13 

67992 

16 

70158 

22 

67986 

25 

67992 

30 

67814 

37 

701 «;« 

52 

.67446,  67986.  67992 

919 

68072 

952 

68072 

1815 

70208 

1819 

* 

70208 

1852 

70208 

48  CFR 

192 

69660 

195 

211 70193 

219 _ 69193 

225 L 69193 

235 701 93 

238 70193 

240 70193 

571 69665 


40 69076 

106 — 71098 

107 _ 71096 

171 71096 

571 70672 

auCr-R 

17 68606,69195 

20 _- 71236 

21 71236 

222 89416.  70196 

223 69416.  70196- 

300 69672 

600 67511 

622 68932.  71056 

635 _ 70198 

648 „ 71060 

649 68228 

660 69888 

679 68054.  68228.  68949. 

69673,  70199 
Propoosd  Rutesr 

17 67814,69324.  70209 

18 68973 

216 „ 70678 

226 .67536.  69448 

622 70678 

635 _ 69982 

648 67551 

660 70679 

679 67555,  69219,  69458 
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REMINDERS 

The  Items  in  this  list  were 
editortaJly  conipded  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance - 

PHILES  GOINQ  NTTO 
EFFECT  DECEMBER  2t, 


COMMENCE  DEPMTTMENT 


Fishery  conservation  and 
managemefit; 

Northeaslem  United  States 
fisheries— 

Black  sea  bass:  pufatiahcd 
12-2e-99 


mOVECTtON  ACM9NCY 

Air  quaMy  msfteinertaban 

plans:  approval  and 

promulgation:  vanous 

States 

Vtiginia.  pubtished  11-3-99 
FEDERAL 
COMMWMCATKMS 
COMMISSION 
Common  earner  services: 

Tetecommunicalions  Act  of 
1996:  iinplementation — 
Local  competition 
provisions:  pubtished 
11-18-99 
Radio  stations:  table  til 

assignments: 

Texas,  published  11-22-99 
HEALTH  AMD  HUMAN 
SERVICES  DEPARTMENT 
Food  Mi4  Druf 

Animal  drugs,  feeds,  and 
related  products. 
Medicated  feed  mill 
licenses:  published  11-19- 
99 
Bioiogical  products: 
Bioiogical  license 
implementation: 
astatiiishment  and  product 
licenses  elimination: 
published  10-20-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  care  programs:  fraud 
and  abuse: 

Health  Insurance  Ponability 
and  Accountability  Act — 
Data  collection  program: 
final  adverse  actions 
reporting:  correction: 
published  12-20-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Sefvlc«s 
Department 

Health  care  programs,  fraud 
and  abuse: 


Health  Insurance  Ponability 

and  Accountability  Act — 

Data  collection  program: 

final  adverse  actions 

reporting:  conection: 

published  12-20-99 

MTEmOR  DEPARTMENT 

Migratory  bird  hunting: 
Mid-continent  ligfit  geese — 
Papulations  reduction: 
conservation  order 
establishment:  published 
12-20-99 
MTERIOn  DEPARTMENT 
National  fik  Sarvica 
Special  regulations: 
National  Capital  Region; 
temporary  fireworks 
dsplay:  published  12-20- 
99 
JUSTICE  I  EPAmMEWr 
•Mntlca  Pia^vama  OMca 
Grants  and  cooperative 
agreements,  availability,  etc.: 
Violent  offender 
trxarceration/tnjlh-in- 
sentendng  incentive 
program 

technicalassistanca  and 
training:  published  12-20- 
99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Secunties: 
Disclosure  documents: 
delivery  to  households: 
published  11-16-99 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  investment 
companies: 

MiceUaneous  amendments; 
published  12-^99 
TRANSPORTATION 
DEPARTMENT 
Faderal  Aviation 
Administration 
Airworthiness  directives: 
Boeing:  published  11-19-99 
British  Aerospace:  published 

11-15-99 
Hartzell  Propeller,  Inc.: 
published  12-3-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrlcuttural  Marketing 
Sarvica 

Eggs  and  egg  products: 
Shell  eggs:  refngeration 
requirements:  comments 
due  by  12-21-99; 
published  10-22-99 
Sheep  and  lamb  promotion, 
research,  and  information 


order,  cominents  due  by  12- 
23-99:  published  11-23-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
tmerslate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  catHe  and 
bison — 

State  and  area 
classifications: 
comments  due  by  12- 
20-99:  published  10-20- 
99 
COMMCNCE  hepahtment 

i^Mfli^y   OcflWHC   Mid 

A*iii«la»all»ii 


Endangered  and  threa1er>ed 


Beluga  whale:  Cook  Inlet, 
AK,  stock  designation  as 
depleted;  comments  due 
by  12-20-99:  published 
10-19-99 
Fishery  conservation  and 
management: 

Cahbbean,  GuN,  and  South 
AUantic  fishenes — 
Guff  of  Mexico  and  South 
Atiantic  coastal 
migratory  pelagic 
resources:  comments 
due  by  12-20-99; 
published  11-4-99 
Magnuson-Stevens  Act 
provisions- 
Essential  fish  fiabitat; 
comments  due  t>y  12- 
23-99;  published  11-6- 
99 
Marine  mammals: 
Incidental  taking— 
BP  Expkxation  (Alaska): 
Beaufort  Sea;  offshore 
oil  and  gas  platforms 
construction  and 
operatkm;  comments 
due  by  12-21-99; 
published  10-22-99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Infonnation  disclosure: 
comments  due  by  12-20- 
99:  published  10-21-99 
Civilian  health  and  medical 
program  of  untformed 
senrices  (CHAMPUS): 
TRICARE  program- 
Double  coverage;  third 
party  recoveries; 
comments  due  by  12- 
20-99;  published  10-19- 
99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous: 
national  emission  standards: 
Genenc  maximum 
achievable  control 
technology 


Surge  control  and  txjttoms 
receiver  vessels: 
comments  due  by  12- 
22-99;  published  11-22- 
99 
Air  pollution  control:  new 
motor  vehkHes  and  engines: 
Light-duty  vehk:les  and 
trucks— 

Pie-production  certitication 
procedures,  compliance 
assurance  programs; 
reconsideration  petition; 
comments  due  by  12- 
20-99;  published  11-5- 
99 
Air  progiams; 
Ojter  Continental  St>eff 
regulations — 
CsMemia;  consistency 
update;  comments  due 
by  12-20-99;  published 
11-19-99 
Air  programs;  approval  and 
promulgatkin;  State  pl»is 
for  designated  facilities  and 
pollutants: 

Indena;  comnlents  due  by 
12-20-99;  published  11- 
18-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California:  comments  due  by 
12-20-99;  published  11- 
19-99 
Cotorado  et  al.;  comments 
due  by  12-20-99; 
published  11-19-99 
Indiana;  comments  due  t)y 
12-20-99:  published  11- 
18-99 
Source-specific  plans — 
Salt  River  Pima-Maricopa 
Indian  Community.  AZ; 
comments  due  by  12- 
23-99;  published  11-23- 
99 
Salt  River  Pima-Mancopa 
Indian  Community.  AZ; 
comments  due  by  12- 
23-99;  published  11-23- 
99 
Pesticide  programs: 
Pesticide  container  and 
containment  standards; 
comments  due  l)y  12-20- 
99:  published  10-21-99 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 
Metolachlor  comments  due 
by  12-20-99;  published 
10-21-99 
Pyriproxyten;  comments  due 
by  12-20-99:  published 
10-21-99 
PyrithiotMC  sodium  salt; 
comments  due  by  12-20- 
99;  published  10-20-99 
Setfioxydim;  comments  due 
by  12-20-99;  putilished 
10-21-99 
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Tebufer>ozide.  etc.; 
comments  due  by  12-20- 
99:  published  10-21-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priomies  list 
update;  comments  due 
by  12-21-99;  published 
10-22-99 
ToxK  suttslances: 
Inventory  update  rule: 
amendments;  comments 
due  by  12-24-99; 
published  10-22-99 
SigniTicant  new  uses — 
Ethane.  2-chloro-1.1,1^- 
tetrafluoro-.  etc.; 
comments  due  by  12- 
20-99;  published  11-19- 
99 
Water  programs: 
Water  quality  planning  and 
'    management;  comments 
due  by  12-22-99; 
published  10-1-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Ronda;  comments  due  by 
12-23-99;  published  11-4- 
99 
Georgia:  comments  due  by 
12-23-99;  published  11-4- 
99 
Texas;  comments  due  by 
12-20-99;  published  11-2- 
99 
Radio  and  television 
broadcasting: 
Class  A  low  power 
television  service: 
establishment;  comments 
due  by  12-21-99; 
published  10-22-99 
Radio  stations:  table  of 
assignments: 

Louisiana;  comments  due  by 
12-20-99:  published  11-4- 
99 
Ohio:  comments  due  by  12- 
20-99:  published  11-4-99 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Asset  purcftase  restnctions: 
comments  due  by  12-20-99; 
published  9-21-99 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Franchising;  disctosure 
requirements  and 
prohit}itions:  comments 
due  by  12-21-99: 
published  10-22-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminlatration 
Biological  products: 


Blood  safety  initiative: 
comment  (jbnod  extended 
and  public  meeting: 
comments  due  by  12-22- 
99:  published  11-9-99 
Food  additives: 
Adjuvants.  productk>n  aids. 
and  sanitizers — 
3.9-bis(2.4-bis(l-methyl-1- 
phenylethyl  )ph6noxy]- 
2.4,8,10-ietraoxa-3.9- 
diphos- 

phaspiro(5  Slundecane: 
comments  due  by  12- 
23-99:  published  11-23- 
99 
Human  drugs  and  biological 
products 

Evklence  to  demonstrate 
efticacy  of  new  dnjgs 
against  lethal  or 
pemianently  disabling 
toxic  substances  wfien 
efticacy  studies  ethk:alfy 
cannot  be  conducted; 
comments  due  by  12-20- 
99:  published  10-5-99 
Protection  of  human  subjects: 
Investigational  human  dn>gs 
and  biologks; 
determination  that 
informed  consent  is  ncA 
feasitjle  or  is  contrary  to 
t)est  interests  of 
recipients,  etc.;  comments 
due  by  12-20-99: 
publtsf>ed  10-5-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
PuWk:  housing  resident 
management  corporations: 
direct  funding;  comments 
due  by  12-20-99; 
published  10-21-99 
INTERIOR  DEPARTMENT 
National  Park  Sarvtea 
Concession  contracts; 
solicitation,  award,  and 
administration 
Economic  analysis: 
comments  due  by  12-22- 
99:  published  11-22-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Haalth 
Administration 
Coal  mine  safety  and  health: 
Saf^ples  used  to  detemiine 
respirable  dust  level  when 
quartz  is  present;  program 
policy  letter;  comments 
due  by  12-23-99; 
published  11-23-99 
NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Solid  matenals  release  at 
licensed  facilities; 
regulatory  framework; 
comments  due  by  12-22- 
99:  published  10-19-99 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  manne  officers  and 
seamen: 

Manning  requirements- 
Federal  pilotage  for 
foreign-trade  vessels  m 
Maryland;  comments 
due  by  12-20-99; 
published  10-21-99 
Ports  and  waterways  safety: 
New  York  Hart»r.  NY: 
safety  zone;  comments 
due  by  12-20-99; 
published  11-19-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Digital  flight  data  recorder 
regulations  for  Boeing  737 
aiiplanes  and  tor  Part  125 
operations:  revisions: 
comments  due  by  12-20- 
99;  published  11-18-99 
Airworthiness  directives. 
Bob  Fields  Aerocessones: 
•  comments  due  by  12-23- 

99;  published  10-29-99 
Boeing;  comments  due  tjy 
12-20-99;  putilished  11-5- 
99 
Bombardier;  comments  due 
by  12-22-99;  published 
11-22-99 
Cessna;  comments  due  by 
12-20-99:  putilished  11-4- 
99 
Fokker  comments  due  tsy 
12-20-99;  published  11- 
19-99 
Lockheed;  comments  due 
by  12-23-99:  published 
11-8-99 
McDonnell  Douglas; 
comments  due  by  12-20- 
99;  published  11-4-99 
Pilatus  Aircraft  Ltd.; 
comments  due  by  12-23- 
99;  published  11-23-99 
Class  C  airspace;  comments 
due  by  12-23-99;  published 
11-5-99 
Class  E  airspace;  comments 
due  by  12-23-99;  published 
11-23-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Gas  transmission  and 
hazardous  liquid  pipelines 
in  high  consequence 
areas:  enhanced  safety 
and  environmental 
protection;  comments  due 


by  12-20-99:  published 

10-21-99 
TREASURY  DEPARTMENT 
Customs  Sarvica 

Finanaal  and  accounting 
procedures 

Customs  duties,  taxes,  fees 
and  interest: 
underpayments  and 
oveipaymenis  interest, 
comments  due  by  12-20- 
99:  published  10-20-99 

TREASURY  DEPARTMENT 

Intamal  Revenue  Sarvica 

Income  taxes 
Qualified  lessee  construction 
allowances:  sfK>n-term 
leases:  comments  due  by 
12-20-99:  published  9-20- 
99 
Tax-exempt  bonds  issued 
by  Stale  and  local 
governments:  aitxtrage 
and  related  restnctions. 
detinition  of  investment- 
type  property:  comments 
due  by  12-23-99: 
published  8-25-99 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
sessnn  of  Congress  which 
have  become  Federal  laws   it 
may  be  used  m  con|unction 
with  ■■PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www  nara  govyledreg 

Tfie  text  of  laws  is  rx>t 
putjiished  in  tfie  Fadaral 
Ragialar  but  may  be  orelered 
in  '■slip  law"  (individual 
pamphlet)  tarm  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnnting 
Office.  Washington.  DC  20402 
(phone.  202-512-1806)   The 
text  wifl  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  gov/nara/ 
irMlex.html.  Some  laws  may 
not  yet  t>e  available. 

H.R.  3443ff>.L  I06-Ia9 

Foster  Care  Independence  Act 
of  1999  (Dec   14.  1999;  113 
Stat   1822) 
Last  List  December  15,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
nolitication  service  of  newfy 
enacted  putilic  laws.  To 


Federal  Register / Vol.  64.  No.  243 /Monday,  December  20,  1999 /Reader  Aids 


subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 


li*ti«rv0w«n».g*a.gov  with 
ttie  fotlowing  text  message; 
SUBSCRIBE  PUBLAWS-L 

Your  f'^ame. 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  tejtt  of  laws  is  not 
available  through  this  sen/ice. 


PENS  cannot  respond  to 
specific  Iriquines  sent  to  this 
address. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  In  the  order  of  CFI^  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  t>een  issued  since  last 

week  and  which  Is  now  availat)le  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprlslr>g  a  complete  CFR  set. 

also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  avallat}le  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Sen/Ice  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  Information  atx}ut  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

S951 .00  domestic.  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn;  fvlew  Orders. 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  morwy  order,  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 

512-1800  from  8;00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  DsU 


1, 2  (2  Reserved) (869-03S-0000I-6) 

3(1997  Compilation 
and  Ports  100  and 
101) (869-038-00002-4)  . 

4 C869-038-00003-2)  . 

1-699  ..'. (869-038-00004-1)  . 

700-H99  (869-038-00005-9) 

1200-End.  6(6 
Reserved)  (869-038-00006-7) 


5.00      5Jan.  1.  1999 


20.00 
7.00 


37.00 
27.00 


44.00 


1-26  (869-038-00007-5) 25.00 

27-52  (86W)38-00008-3) 32.00 

53-209 (869-038-00009-1) 20.ra 

210-299 (869-038-00010-5) 47.M 

300-399 (869-038-00011-3) 25.00 

400-699 (869^)38-00012-1) 37.M 

700-899 (869-038-00013-0) 32.W 

900-999 (869-038-00014-6)  41.00 

1000-1199  (869-038-00015-6) 46.00 

1200-1599  (869-038-00016-4)  34.00 

1600-1899  (869-038-000 1 7-2) 55.00 

1900-1939  (869-038-000  lS-1)  19.M 

1940-1949  (869-038-00019-9) 34.00 

1950-1999  (869-038-00020-2)  41.OT 

2000-€nd (869-038-00021-1) 27.00 

B  (869-038-00022-9) 36.00 

gPwts: 

1-199  (869-O38-0002J-7) 42.M 

200-End  (869-038-00024-5) 37.00 


10 

1-50  (869-038-00025-3) 42.00 

51-199 (869-038-00026-1) 34.00 

200-499 (869-038-00027-0) 33.M 

500-End  (869-038-00028-8) 43.00 

11  (869-038-00029-6) 20a) 

12  Part*: 

1-199  (869-038-00030-0) 17.00 

200-219 (869-038-00031-8) 20.ra 

220-299 (869-038-00032-6) 40.00 

300^99 (869-038-00033-4) 25.X 

500-599 (869-038-00034-2) 24.00 

600-{nd  (869-038-00035-1) 45.00 

13  (869-038-00036-9) 25.00 


'Jan. 
5  Jan. 


Jan. 
Jan. 


Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

Jon. 

Jan. 
Jon. 

Jan. 
Jan. 
Jan. 
Jon. 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

Jon.  1 


1999 
1999 

1999 
1999 

1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 

1999 
1999 

1999 
1999 
1999 
1999 

1999 


1999 
1999 
1999 
1999 
1999 
1999 

1999 


14 

1-59  (869-038-00037-7) 50.00 

60-139 (869-038-00038-5)  42fl) 

140-199 (869-038-00039-3) 17.00 

200-1199 (869-038-00040-7)  28.00 

1200-End (869-038-00041-5) 24.00 

15  Parts: 

0-299  (869-038-00042-3) 25a) 

300-799 (869-038-00043-1) 36^) 

800-End  (869-03»-00044-0) 24.00 

16  Parts: 

0-999  (869-038-00045-8) 32.00 

1000-End (869-038-00046-6) 37.00 

17  Parts: 

1-199  (869-038-00048-2)  . 

200-239 (869-038-00049-1) 

240-End  ....:. (869-038-00050-4) 


29.00 
34.n 
44.00 

18  Parts: 

1-399  (869-038-00051-2) 48X10 

400-End  (869-038-00052-1) 14.00 

19  Parts: 

1-140  (869-038-00053-9) 3700 

141-199 (869-038-00054-7) 36.00 

200-End  (869-038-00055-5) 18.00 

20  Parts: 

1-399  (869-038-00056-3) 

400-499 (869-038-00057-1)  . 

500-End  (869-038-00058-0)  . 

21  Parts: 

1-99  (869-038-00059-8) 24.00 

100-169 (869-038-O006O-1)  28.00 


30.00 
51.00 
44.00 


170-199 (869-038-00061-0)  . 

200-299  ...: (869-038-00062-8) 

300-499 (869-038-00063-6)  . 

500-599 (869-038-00064-4)  . 

600-799 (869-O38-00065-2)  . 

800-1299 (869-038-00066-1)  . 

1300-£nd (869-038-00067-9)  . 

22  Parts: 

1-299  (869-038-00068-7)  . 

300-End  - (869-038-00069-5)  . 


29.00 
11.00 
50.00 
28.00 
9.00 
35.00 
14.00 

una 

3200 


Jan.  1,  1999 
Jon  1.  1999 
Joi.  1,  1999 
Jan,  1,  1999 
Jon.  1,  1999 

Jon.  1. 1999 
Jon.  1,  1999 
Jan  1.  1999 


Jon.  I.  1999 
Jan.  I.  1999 

Apr.  1.  1999 
Apr  1,  1999 
Apt,  1,  1999 

Apf,  1.  1999 
Apr.  1,  1999 

Apr,  1,  1999 
Apt  I.  1999 
Ape.  1.  1999 

Apt.  1.  1999 

Apr.  1.  1999 

'Apr,  1.  1999 

Apr.  1.  1999 
Apr,  1  1999 
Apt,  1  1999 
Apr.  1  1999 
Apt,  1,  1999 
Apr  1  1999 
Apt,  1,  1999 
Apr,  1,  1999 
Apt,  1    1999 


Apr   1.  1999 
Apr  1,  1999 


23  (869-038-00070-9) 27  OO        Apt  1,  1999 

24 


0-199  (869-038-00071-7)  , 

200-499 _ (869-038-00072-5)  . 

500-699 „ (869-038-00073-3)  . 

700-1699 (869-038-00074-1)  . 


34.00 
32.00 
18.00 
4000 


1 700-End (869-038-00075-0) 18.M 

25  (869^)38-00076-8) 47  00 

26  Parts: 

§§10-1-1,60  (869-038-00077-6) 27.00 

§§1.61-1.169 (869-038-00078-4) 50.00 

§§1.170-1.300 (869-O38-00079-2) 34.00 

§§  1.301-1400  (869-038-00080-6) 25.00 

§§  1.401-1440  (869-038-00081-4) 43.00 

§§1441-1.500  (869-038-00082-2)  30.00 

§§  1.501-1.640 (869-038-00083-1) 27.00 

§§  1.641-1.850 (869-038-00084-9) 35.00 

§§1.851-1.907  (869^)38-00085-7) 40.00 

§§1.908-1.1000  (869-03ft-00086-5) 38.00 

§§1.1001-1.1400  (869-038-00087-3) 40.00 

§§1.1401-End  (869-038-00088- 1) 55.00 

2-29  (869-038^10089-0) 39.00 

30-39  (869-038-00090-3) 28.00 

40-49  (869-038-00091-1) 17.00 

50-299 (869-038-00092-0) 21. M 

300-499 (869.038-00093-8) 37.M 

500-599 _„ (869-038-00094-6) 1  l.M 

600-End  (869-038-00095-4) 11.00 

27  Parts: 

1-199  (869-038-00096-2) 53.00        Apt  1   1999 


Apt  1  1999 
Ape.  1.  1999 
Apt.  I.  1999 
Apr.  1.  1999 
Apr,  1,  1999 

Apr  1   1999 

Apr  1,  1999 
Apr,  1,  1999 
Apr,  1,  1999 
Apt  1.  1999 
Apr,  1,  1999 
Apr,  1.  1999 
'Apr.  1,  1999 
Apr,  1,  1999 
Apr,  1  1999 
Apr.  1,  1999 
Apr,  1,  1999 
Apr  1,  1999 
Apr  I,  1999 
Apr.  1,  1999 
Apr.  1.  1999 
Apr  1,  1999 
Ap^  1.  1999 
Apt  1.  1999 
Apr,  1,  1999 
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TIM 


Stock  Numbw 


mi* 


Stock  Nunibar 


200-£nd  (849-038-00097-1)  . 


17.00 

28  Pwti: - 

0-42  (869-038-00098-9) 39.00 

43-end  {849-O38-00099-7)  32.M 

29  Pacts: 

0-99  (8«W)3«-0OI0O-4) 28.00 

100-499 (86p9-03«-00101-2) 13,00 

500-899 (869-038-00102-1) 40.00 

900-1899 (869-038-00103-9) 21.00 

190O-19l0($$l9a0to 

1910.999)  (869-038-00104-7) 46.X 

1910(§§19IO10mto 

end)  (869-038-00105-5) 28.00 

1911-1925  (869-038-00106-3) 18.X 

1926  (869-038-00107-1) 30.00 

1927-End (869-038-00108-0) 43.00 

30Pwts: 

1-199  (869-038-00109-8)  . 

200-699 (849-038-00110-1) . 

700-£nd  (869-038-00111-0)  . 

31  Pacts: 

0-199  (86WI38-C0112-*) 21.00 

200-€nd  (869-038-00113-6) 48.00 

32Psns: 

1  -39.  Vol.  I .^ 1  sa> 

1-39.  Vol.  II 19.00 

1-39,  Vol.  Ill !:f. 18.M 

1-190  (869-038-00114-4) 46.00 


35.ra 

30.x 
35.x 


191-399 (869-03M)01 15-2)  . 

400-629 (869-038-00116-1)  . 

630-699 (869-038-X 117-9)  . 

700-799 (869^)38-Xl  18-7) 

800-End  (869-038-Xl  19-5) . 

33Psi1s: 

1-124  (869-038-Xl 20-9) . 

125-199 (869-038-X121-7)  . 

200-£nd  (869-038-X122-5)  . 

34PacU: 

1-299  (869-038-Xl 23-3) 

300-399 (86W13W)0124-I) 

400-€n<l  (869-038-X125-0)  . 

35    ...■. , (869-034-XI26-2) . 

1-199  (869-03MI0127-6)  . 

200-299 (869-a38-X  128-4)  . 

300*)d  (869-038-X129-2)  . 

37 


55.x 
•32.x 
23.x 
27.x 
27.x 

32.x 
41.x 
33.x 

28.x 
25.x 
46.x 

u.m 

21.x 
23.x 

38.x 


(869-038-Xl  30-6) 29.X 

aSPwts: 

0-17  (869-038-Xl 31-4) 37.X 

l»-End  (869-038-Xl 32-2) 41.X 

39  (86W)38-X133-1) UW 

40  Pacta: 

1-49  (869-038-Xl 34-9) 33.X 

50-51  (869-038-Xl  35-7) 25.X 

52  (52.0I-S2.I0I8) (869-034-M 136-5) 33.X 

52  (52.1019-End)  (869-034-OT 137-3) 37JX) 

5J-59  (869-038-X138-1) I9.X 

60  (869-038-M 139-0) 59.X 

61-62  (869-038-OT 140-3) 19.X 

63(63.1-63.1119) (a69-038-XMl-l) 58.X 

63  (63.l2aO-En<n  (869-038-XU2-0) 36.X 


64-71   (869-038-Xl 43-8)  . 

72-80  (8«^038-X144-6)  . 

81-85  (869K)3»-00145-«)  . 

86  (869-038-X146-2)  . 

87-135 (869-038-XI46-1) 

136-149 (869^)38-XI48-9) 

150-189 (869-038-Xl 49-7)  . 

190-259 (869-038-X150-1)  . 


11.x 
41.x 
33X10 
59.x 
53.x 
40.x 
35.x 
2iJXI 


Apf.  1 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

July  1 

1999 

Julyl 

1999 

Jutyl 

1999 

July  1 

1999 

Jutyl 

1999 

Julyl 

1999 

Julyl 

1999 

Jiiyl 

1999 

Jiiyi 

1999 

Jutyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1984 

Jutyl 

1984 

Julyl 

1984 

Jutyl 

1999 

J.iyl 

1999 

Julyl 

1999 

Jutyl 

1999 

Jutyl 

1999 

Julyl 

1999 

Jutyl 

1999 

Jutyl 

1999 

Julyl 

1999 

Jutyl 

1999 

July  1 

1999 

Jutyl 

1999 

Jutyl 

1998 

Julyl 

1999 

Jutyl 

1999 

Jutyl 

1999 

Jiiyl 

1999 

Julyl 

1999 

Julyl 

1999 

JJyl 

1999 

Jutyl 

1999 

Jutyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

JJyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

Julyl 

1999 

260-265 (869-038-X151-9) 32.X 

266-299 (869-038-Xl  52-7) 33.X 

300-399 (869-038-Xl  53-5) 26.X 

400-424 ™ (869-038-00 154-3) 34.X 

42S-499 (869-038-X155-I) 44.X 

700-789 (869-038-Xl  56-0) 42.X 

790-&KJ  (869<)3(WXIlS7-fl) 23J)0 

41  Cliaplsrs: 

1. 1-1  to  1-10 IJOO 

1 . 1-1 1  to  Appendix.  2  (2  Resacvad) I3.X 

3-6 14.x 

7  6.x 

8 _ 4J0 

9 „ 1300 

10-17  9i0 

18.  Vol.  I,  Potts  1-5  13.x 

18,  Vol.  II,  Ports  6-19 1300 

18,  Vol.  Ill,  Ports  20-52  13,X 

I9-1X  13,X 

1-lX  (869-038-X158-6) 14,X 

101  (869-038-X159-4) 39,X 

102-2X (869-038-X160-8) 16,X 

201-End  (869-038-00161-6) 15,X 

42 


1-399  (869-034-X161-1)  . 

400-429 (869-034-X162-9)  . 

430-End  (869-034-OT163-7)  . 

1-999  (869-034-XI64-5) 30.X 

ia00-€f>d  (86WI34-O0 165-3) 48.X 

•44 (869-038-X167-5) 28.m 

1-199  ....'. (869-038-X168-3)  . 

200-499 (869-034-X168-8) 

500-1 199 (869-034-X 169-6)  . 

1200-€nd (869-034-X  170-0) 

46  Pacts: 

1-40  (869-034-X171-8) 

41-69  (869-034-X  172-6)  . 

70-89  (869-034-X173-4)  . 

90-139 (869-034-X  174-2)  . 

140-155 (86W)34-X175-1)  . 

156-165 (8694)34-00176-9)  . 

166-199 ltM-OiKIO)n-n  . 

200-499 (869-034-00178-5) 

•500-End (869-038-Xl 80-2)  . 

47  Pacts: 

0-19  (869-034-X180-7)  . 

20-39  (869-03«0181-5) 

40-69  _ (869-034-X182-3)  . 

70-79  „ (869-034-X183-1)  . 

80-End  (869-034-X  184-0) 

4SCha|>lsrs: 

1  (Ports  1-51)  (869-034-X  185-8) 5I,X 

1  (Ports  52-99)  (8694)34-X  186-6) 29,X 

2  (Ports  201-299) (869-034-X187-4) 34.X 

3-6  (869-034-X188-2) 29.X 

7-14  (869-034-00189-1) 32.X 

15-28  (869-034-OT  190-4) 33,X 

29-€nd  (869-O34-O0191-2) 24.X 

1-99  (869-034-OT192-1)  . 

100-185 (869-034-OT19J-9)  . 

186-199 (869-034-X  194-7)  . 

200-399 (869-034-OT19S-5)  . 

400-999 (869-034-OT  196-3)  . 

1000-1199 (869-034-OT197-1)  . 

1200-€nd (869-034-X  198-0)  . 

SOPsits: 

1-199  (e69-034-OT  199-8)  . 

200-599 (869-O34-0020O-5)  . 


34.x 

4i.ra 

SLOT 


33.x 
14.x 
30.x 
39.x 

26.OT 
21.x 
8.x 
26.OT 
14.x 
I9.OT 
2S.OT 
22.OT 
I5.OT 

36.x 
27.x 
24.x 
37.x 
40.x 


3I.X 

S0,X 
11,X 
46.x 
54.x 
17.x 
13.x 

42il0 
22O0 


July 
July 
July 
July 
July 
July 
July 

'July 

'July 

'July 

'July 

'July 

'July 

'July 

'July 

'July 

'July 

'July 

July 

July 

Jtity 

July 

Oct. 
Od. 
Oct. 

Oct, 
Oct. 

Oct. 

Oct, 
Oct, 
Oct, 
Oct, 

Oct, 
Oct, 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
(Jet. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Od. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 


1999 
1999 
1999 
1999 
1999 
1999 
1999 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1999 
1999 
1999 
1999 

1998 
1998 
1998 

1998 
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1999 


1999 
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1998 

1998 
1998 
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1998 
1998 
1998 
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Tl«*  Slock  Numbor  Price       Revision  Date 

«0O-£nd  (369-034-00201-3) 33.X       Oct.  1.  1998 

CFR  Index  and  Findings 
Aids  (869-038-00047-4) 48O0        Jon.  1,  1999 

Complete  1998  CFR  set 9S1 JJO  1998 

Microtictie  CFR  Edition: 

SubscriptKjn  (mailed  OS  issued)  247.X  1998 

Individual  copies |.X  1998 

Complete  set  (one-time  nnoiling)  247.X  1997 

Complete  set  (one-time  moiling)  264.X  1996 

'  Because  Title  3  is  on  annual  compMtion.  ttw  volume  and  on  pievious  volumes 
shoiM  be  retained  as  a  pefmaneni  reference  source. 

'Die  JJy  1.  198S  edition  ol  32  CFD  Parts  1-189  contains  o  note  only  lor 
Ports  1-39  inclusive.  For  the  fun  text  ol  ttie  Delense  AcquBHion  ReguKrIions 
m  Potts  1-39.  consull  tfie  Ihree  CFS  volumes  Issued  as  o(  July  1,  1984.  conloraig 
those  parts. 

'Die  July  1.  1985  edition  of  41  CFR  Chopters  1-100  contains  a  note  only 
(or  Chap'efs  I  fo  49  inclusive.  For  the  fufl  text  ol  procurement  reguiolions 
m  Chopiefs  1  10  49,  consull  the  eleven  CFR  vohjmes  issued  as  ol  JJy  1. 
1984  contoning  those  chapters. 

*  No  omendments  to  this  volume  were  pronHjtgoted  durng  the  penod  January 
1,  1998  through  December  31,  1998.  Ihe  CFR  volume  issued  as  of  January 
1 ,  1997  shouid  be  retained 

'No  amendments  lo  this  volume  were  promulgated  during  fhe  period  AprI 
I.  1998,  Ihrough  April  I.  1999  The  CFR  volume  issued  os  ol  Apry  1,  1998, 
stKxid  be  reloc^ed. 

>No  annendments  lo  this  volume  were  promiigated  during  the  period  July 
1.  1996.  Ihrough  July  1.  1999.  The  CFR  volume  issued  os  ol  July  1,  1998,  shoUd 
be  retained. 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  besc  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  ageiu:ies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
ageiKy/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


=.eiOTX>C  •  fOWXIOLS  •  a£CTBO»«  PflCOUCTS 


Ordw  Processing  Coda: 

•7917 


Charge  your  ordar. 

It's  Eaayt  I 
To  fax  your  oi^rs  (202)  512-2250 
Phone  your  oitJers  (202)  512-1800 


n  YES,  please  send  me  — copies  of  The  United  States  Government  Manual  1999/2(XX), 

S/N  069-(XX)-00109-2  at  $46  ($57.50  foreign)  each 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

O  GPO  Deposit  Account        |     |     |     |     |     |    |    l-H 
[J   VISA       n  MasterCard  Account 


Company  or  personaJ  name 


(Please  type  or  prim) 


Addibonal  address/anention  line 


I     1     I     I      I     I 


City.  State.  ZIP  code 


(Credii  card  expiratioa  date) 


Thank  you  for 
your  order! 


Daytime  phone  iocluding  area  code 


Purchase  order  number  (optional) 

May  we  ituke  your  oune/mMreaB  avaiaNe  to  other  mnjfn" 


DD 


Authorizing  signature  9/99 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


/fetd//^     V^^TS/ 


(XTlO/JwjiA  <vtwtxix^ 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

WUIiaa  J.  CIlBtM 

1»93 

(Bowk  I) tSl.W 

1993 

(BMk  II)  »51.M 

1994 

(Book  I) t5«.M 

1994 

(Book  II)  $62.00 

1995 

(Book  I) $««.eO 

1995 

(Book  II) $«5.90 

1996 

(Book  I) .tS«.Oe 

(Book  II)  $72.00 

1997 

(Book  I) .$«».00 

1997 

(Book  U)  $78.00 


Published  by  the  Office  of  tt>e  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Dscuments 

FO.  Box  371954,  Pinsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  Jrrformation  on  Presidential 
pottcies  and  announcements.  H 
contains  ttie  full  text  ot  (he 
President's  puWic  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compitation  of 

Presidential 
Documents 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
precedmg  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  Presklent, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  ottier  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterty. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Sobscriptioa  Order  Form 


Ontor  Proceaong  OodK 

*542« 


n*Ea»fl 
To  fax  your  orders  (2*2)  512-225* 
Phone  your  orders  (202)  512-1800 

I I  YES.  please  enter one  year  subscriptions  for  the  Weekly  Compaation  of  Presidential  Docunwnts  (PD)  so  1  can 

keep  up  to  date  on  Presidential  activities. 

Cn  $137.00  First  Oass  Mail         Q  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account         |     |     |     |     |     |     I     \-\~\ 
n  VISA       lU  MasteiCard  Account 


City.  Slate.  ZIP  code 


Daytime  phone  including  area  code 


Purciiase  order  number  (optional) 
NtaywrnkeyammeMdreasavaiWiicloolliermiien?      I I   I I 


YES    NO 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  tead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  forni. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrBcted. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomi.  Entries  are  carried 
pnmanly  under  the  names  of  ttw  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
S25  per  year. 


A  finding  atd  is  inOudeO  in  each  publication  which  lists 
Foder^  Register  page  numbers  with  the  date  ofpubhcoton 
in  the  Federal  Renter. 


Superintendent  of  Documents  Subscription  Order  Form 


Ordst  PrtxasalngOidi: 

*5421 


I I   Y  Hi  J,  enter  the  following  indicated  subscriptions  for 


one  year. 


-  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 

-  Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  ord&r.  ^M 

It's  Easy!  ^W 

To  fax  your  orders  (202)  512-2250 

Phone  yotir  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


.  Price  includes  regular  domestic  postage  and  handling  and  is  sutiject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenntendem  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    |    |    l-fl 
LJ  VISA       LJ  MasteiCard  Account 


(Please  type  or  print) 


City.  Stale.  ZIP  code 


Daytime  phone  tncludmg  area  code 


Purchase  order  number  (optional) 

VES     NO 

May  iw  make  youriuuneteddfcas  available  to  otlKrinaien?     | |  | | 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  ootice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  hne  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFR    SM1TH212J 

JOHN    SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


DECV7R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

:  212  MAIN  STREET 

'  FORESTVILLE  MD  20704 


To  be  sure  that  your  service  continues  without  interruption,  please  return  youi  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  fix)m  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  snbscriptiMi  servfce:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Supenntendent  of  E)ocuments,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  EX:  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


<Mmt  Procmsaag  CodK 

*S46S 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 

n  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  montfaly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $. 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


(Please  type  or  prim) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

r~1  GPO  Deposit  Account         |    |     |     |     |     | 
LJ   VISA       n  MasteiCard  Account 


D 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  wc  make  your  oame/addreaB  avaiaUe  lo  other  maileis?. 


YES     NO 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


